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The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM268,  Special  Conditions  No. 
25-252-SC] 

Special  Conditions:  Cessna  Aircraft 
Company  Cessna  Model  500  Airplanes: 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 

for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Cessna  Aircraft  Company 
Cessna  Model  500  airplanes  modified  bv 
Honeywell  International.  Inc.  These 
modified  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  dual  Honevwell  RV.SM 
(reduced  vertical  separation  minimunij- 
capable  AM-250  electronic  barometric 
altimeters.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the  J 
existing  airworthiness  standards, 
DATES:  The  effective  date  of  these 
special  conditions  is  October  14,  2003. 
Comments  must  be  received  on  or 
before  November  21.  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  .•\dministration. 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NK4268,  1601  Lind  Avenue  SW„ 


Renton,  Washington.  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM268. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn.  F.-\.-\,  .-Airplane  and  Flight  Crew 
Interface  Branch,  A.NM-1 1 1,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Serv'ice,  1601  Lind  Avenue 
SW..  Renton,  Washington,  98055-^056: 
telephone  (425)  227-2799;  facsimile 
(425] L2"-1320 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  were  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a,m,  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delav.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 


will  stamp  the  date  on  the  postcard  and 

mail  it  back  to  vou. 

Background 

On  lune  12,  2003,  Honeywell 
International.  Inc.,  23500  W.  105th  St., 
Olathe,  KS  66061,  applied  for  a 
supplemental  type  certificate  (STC)  to 
modifv'  Cessna  (Citation)  Model  500 
airplanes.  This  model  is  currently 
approved  under  Type  Certificate  No. 
A22CE.  The  Cessna  Model  500  airplanes 
are  executive  type  transports  tfiat  have 
two  aft  mounted  turbine  engines,  a 
minimum  passenger  load  of  9 
passengers,  and  a  maximum  operating 
speed  of  260  to  287  knots,  depending  on 
altitude.  The  modification,  under  one 
supplemental  type  certificate  (STC) 
project,  incorporates  the  installation -of 
dual  Honeywell  RVSM-capable  AM-250 
electronic  barometric  altimeters. 

The  dual  Honeywell  AM-250 
barometric  altimeters  provide  the 
aircraft  baro-corrected  altitude 
information,  also  corrected  for  static 
source  error  (SSE),  which  enables  the 
aircraft  to  be  capable  of  RVSM    ' 
operations.  The  dual  AM-250 
barometric  altimeters  replace  the        ^ 
existing  pilot  and  copilot  pneumatic 
altimeters.  Since  the  AM-250  altimeters 
use  electronics  to  transmit  altimeter 
data  to  the  pilots,  as  well  as  to  other 
equipment,  they  may  be  susceptible  to 
electrical  and  magnetic  interference 
caused  by  high-intensity  radiated  fields 
(HIRF).  This  disruption  of  signals  could 
result  in  misleading  altimeter 
information  to  the  pilots  or  loss  of 
altimeter  information. 

Type  of  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Honeywell  International,  Inc. 
must  show  that  the  Cessna  Model  500 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A22CE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The   ' 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "the  original  type 
certification  basis."  The  certification 
basis  for  the  modified  Cessna  Model  5O0 
ait^lanes  includes  Part  25  of  the  Federal 
Aviation  Regulations  effective  Februar\' 
1,  1965,  as  amended  by  Amendments 
25-1  through  25-17.  Other  applicable 
amendments.  Federal  aviation 
regulations,  and  special  conditions  are 
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also  noted  in  T\  pe  Certificate  Data 
.Sheet  {TC:DS)  A22C:E. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  14  CFR  part  2,5.  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Cessna  Model 
300  airplanes  because  of  novel  or 
unusual  design  features,  special 
( onditions  are  prescribed  under  the 
[irovisions  of  ^21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Cessna  Model  500 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirement 
of  14  CFR  part  .34  and  the  noise 
certification  requirement  nf  part  36, 

Special  conditions,  as  defined  in  14 
CFR  11,19,  are  issued  in  accordance 
with  §11.38.  and  become  part  of  the 
type  certification  basis  in  accordance 
with  <^21.101. 

.Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issues.  Should  Honeywell 
International,  Inc.  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
mf)dif\'  anv  other  model  already 
uuluded  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  features,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  14  CFR  21.101. 

Novel  or  I'nusual  Design  Features 

The  C^essna  Model  50U  airplanes  will 
incorporate,  under  one  supplemental 
t\pe  certificate  (STC)  project,  the 
installation  of  dual  Honeywell  AM-25p 
barometric  altimeters.  Because  these 
altimeters  use  electronics  to  a  far  greater 
extent  than  the  original  pneumatic  or 
servo  altimeters,  they  may  be  more 
susceptible  to  electrical  and  magnetic 
interference  caused  bv  high-intensity 
radiated  fields  (HIRF)"  external  to  the 
airplane.  The  current  airworthiness 
standards  (14  CFR  part  25)  do  not 
contain  adequate  or  appropriate  safety 
standards  that  address  protecting  this 
•  ■(juipment  from  the  adverse  effects  of 
HIRF.  Accordingly,  these  instruments 
are  considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  i^  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
c(mimand  and  control  airplanes  have 
made  it  necessarv  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 


the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Cessna  Model  500  airplanes 
modified  to  include  the  new  altimeters. 
These  special  conditions  will  require 
that  the  new  Honeywell  AM-250 
barometric  altimeters,  which  perform 
critical  functions,  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF, 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  To  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF, 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys,  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  or  2 
below: 

1.  A  tninimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2,  A  thrdat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  )Io  be  demonstrated. 


Frequency 


Field  strengtii 
(volts  per  meter) 


Peak 

Average 

10  kHz-100  kHz  

50, 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  1 
30  MHz-70 

WHz  

100 
50 

100 

'MHz 

50 

70  MHz-100  MHz  

50 

50 

100  MHz-200  MHz  .., 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-t  GHz  

700 

100 

1  GHz-2  GHz  

2000 

200 

Frequency 


Field  strength 
(volts  per  meter) 


Peak      ;    Average 


2  GHz-4  GHz  .... 
4  GHz-6  GHz  .... 
6GHZ-8  GHz  .  . 
8  GHz- 12  GHz  . 
12  GHz-18  GHz 
IBGHz^G  GHz 


3000 
3000 
1000 
3000 
2000 
600 


200 
200 
200 
300 
200 
200 


The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are  . 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic:  effects  Harmonization 
Working  Croup  of  the  Aviation 
Rulemaking  Advisory  Committee, 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Cessna    - 
Model  500  airplanes  modified  by 
Honeywell  International,  Inc.  to  include 
dual  Honeywell  AM-250  barometric 
altimeters,  should  Honeywell 
International,  Inc.  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  Type  Certificate  A22CE  to 
incorporate:  the  same  novel  or  unusual 
design  features,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  14  CFR  21.101, 

Conclusion 

This  action  affects  only  certain  design 
features  on  Cessna  Model  500  airplanes 
modified  by  Honeywell  International, 
Inc,  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  jiersons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
alDove. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  saiet\ .  Reporting 
and  recordkeeping  requirements. 
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■  The  authority  citation  for  these  special 
conditions  is  as  follows; 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
44702,44704. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  supplemental  type 
certification  basis  for  Cessna  model  500 
airplanes  modified  by  Honeywell 
International,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields. 
(HIRFj.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  mstalled  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  func  tions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  October 
14.  2003. 

Neil  D.  Schalekamp, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 
[PR  Doc.  03-26,S59  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2001-NM-52-AD;  Amendment 
39-13345:  AD  2003-21-10] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-11  and  -11F 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-ll  and  -llF 
airplanes,  that  requires  an  inspection  to 
detect  arcing  damage  of  the  terminal 
strips,  surrounding  structure,  and 
electrical  cables  in  the  forward  cargo 
compartment;  and  repair  or  replacement 


of  any  damaged  part  with  a  new  part. 
This  amendment  also  requires 
modification  of  the  applicable  terminal 
strip  installation  in  the  cargo 
compartment,  and  replacement  of  the 
applicable  terminal  strips  in  the  cargo 
compartment  with  new  strips.  This 
action  is  necessary  to  prevent  arcing  and 
consequent  damage  to  the  terminal 
strips  and  adjacent  structure  and  smoke/ 
fire  in  the  forward  cargo  compartment. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  November  26,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2f).  2003 

ADDRESSES:  The  ser\dce  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Data  and 
Service  Management,' Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  FiAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  S\V.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FA,^,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airv^orthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  and  -1 1 F 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  July  24,  2003  (68  FR  43683). 
That  action  proposed  to  require  an 
inspection  to  detect  arcing  damage  of 
the  terminal  strips,  surrounding 
structure,  and  electrical  cables  in  the 
fonvard  cargo  compartment;  and  repair 
or  replacement  of  any  damaged  part 
with  a  new  part.  That  action  also 
proposed  to  require  modification  of  the 
applicable  terminal  strip  installation  in 
the  cargo  compartment,  and 
replacement  of  the  applicable  terminal 
strips  in  the  cargo  compartment  with 
new,  strips. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  supplemental  NPRM  or  the  FAA"s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  154  Model 
MD-11  and— 1  IF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  59  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  between 
1  and  6  work  hours  per  airplane 
depending  on  the  airplane  configuration 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  will  cost 
between  $133  and  $474  depending  on 
the  airplane  configuration.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  orf?tators  is  estimated  to  be 
between  3*198  and  $864  per  airplane 
depending  on  the  airplane 
configuration. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessar\-  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  tvpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
Af),  subject  to  warranty  conditions. 

'     f 
Regulatorv  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  1 1034,  Febjruarv  2h,  1974):  and  (3) 
will  not  have  a  significant  economic 
impact.  positi\e  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
((mtained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
[3()cket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airi:raft.  Aviation 
safetv.  Incorporation  bv  reference, 
Safetv. 

Adoption  of  the  .Amendment 

■  .\(;( ordmgly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  ( 14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uth()rity:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2()0:{-21-10     Mt:Donnell  Douglas: 

Amentimenl  39-l.i.i45.  Docket  2001- 
NM-,i2-AD. 

Applicability:  Mode]  MD-11  and— IIP 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A174.  Revision  03,  dated 
luly  25,  2002;;Certiricafed  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  consequent  damage 
to  the  terminal  strips  and  adjacent  structure 
and  smoke/fire  in  the  forward  cargo 
compartment,  accomplish  the  following: 

lnspe(  tinn.  Mndifi(  ation.  Rpplarement.  nnd 
(Corrective  .\(  tinns.  if  Necessarv 

(a)  For  airplanes  on  which  Boeing  Alert 
Service  Bulletin  MDn-24A174.  original  . 
issue.  January  31.  2001;  Revision  01,  dated 
April  24.  2001:  or  Revision  02.  dated 
December  17.  2001;  have  not  been  done: 
Within  18  months  after  the  effective  date  of 
this  AD.  do  the  actions  specified  in 
paragraphs  (a)(1).  {a)(2),  and  (a)(3)  of  this  AD 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  MD11-24A174, 
excluding  the  Evaluation  Form;  both 
Revision  03.  dated  July  25.  2002.  Although 
the  service  bulletin  recommends  the 
completion  and  submission  of  an  Evaluation 
Form  and  a  reporting  requirement 
(Appendix),  such  reporting  is  not  required  bv 
this  AD. 

(1)  Do  a  general  visual  inspection  to  detect 
arcing  damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical  cables 
in  the  forward  cargo  compartment.  If  any 


damage  is  detected,  before  further  flight, 
repair  or  replace  the  damaged  part  with  a 
new  part,  par  the  service  bulletin;  except  if 
the  type  of  structural  material  that  has  been 
affected  is  not  covered  in  the  Structural 
Repair  Manual  (SRM).  repair  per  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Note  1:  For  the  purposes  of  this  AD,  a 
general  visujal  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  dartage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  dijtance  unless  otherwise  specified. 
A  mirror  m^v  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  undeij  normally  available  lighting 
conditions  ^uch  as  daylight,  hangar  lighting, 
flashlight.  0^  droplighl  and  may  require 
removal  or  Opening  of  access  panels  or  doors. 
Stands,  ladaers,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Note  2:  Where  there  are  differences 
between  the  referenced  service  bulletin  and 
the  AD,  the  AD  prevails. 

(2)  Modify'  the  applicable  terminal  strip 
installation  in  the  cargo  compartment 
(including  i  nspection  for  damaged  cables  and 
repair  of  ant'  damaged  cable). 

(3)  Replace  the  applicable  terminal  strips' 
in  the  cargc  compartment  with  new  strips 
(including  inspection  for  damaged  cables  and 
repair  of  any  damaged  cable). 

(b)  For  G  oup  2  airplanes  listed  in  Boeing 
Alert  Servii  e  Bulletin  MD11-24A174. 
Revision  O: ,  dated  July  25,  2002,  on  which 
prior  revisi  jns  of  that  service  bulletin  have 
b^n  done;  Within  18  mofiths  after  the 
effective  da  le  of  this  AD,  do  the  actions 
specified  it  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD  pel  the  Accomplishment  Instructions 
of  Boeing  /  lert  Service  Bulletin  MDll- 
24A174,  R«  vision  03,  dated  July  25,  2002. 
excluding  [he  Evaluation  Form:  both 
Revision  O:  ,  dated  July  25,  2002.  Although 
the  service  t)ulletin  recommends  the 
completior  and  submission  of  an  Evaluation 
Form  and  a  reporting  requirement 
(Appendix  .  such  reporting  is  not  required  bv 
this  AD.     I 

(1)  Do  a  j  eneral  visual  inspection  to  detect 
arcing  damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical  cables 
in  the  forward  cargo  compartment.  If  any 
damage  is  detected,  before  further  flight, 
repair  or  r6plai:e  the  damaged  part  with  a 
new  part,  f  er  the  service  bulletin;  except  if 
the  type  of  structural  material  that  has  been 
affected  is  not  covered  in  the  SRM.  repair  per 
a  method  a  pproved  by  the  Manager.  Los 
Angeles  A(  :0. 

(2)  Replace  the  applicable  terminal  strip  in 
the  cargo  cbmpartment  with  a  new  strip 
(includingjinspection  for  damaged  cables  and 
repair  of  aiy  damaged  cable). 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Eos  Angeles  AGO,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 


Incorporation  by  Reference 

(d)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  .Service  Bulletin  MDl  1-24,^1 74, 
Revision  03,  dated  luly  25.  2002,  excluding 
Appendix.  This  incorporation  by  reference 
was  approved  by  the  IDirector  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  .Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  C'allfornia  90846, 
Attention:  Data  and  Service  Management, 
Dept.  G1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SVV..  Renton. 
Washington;  or  at  the  F.A.A.  Los  Angeles 
Aircraft  Certifir  ation  Office.  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NVV.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  anundment  becomes  effective  on 
November  26.  2003. 

Issued  iH  Renton,  Washington,  on  October 
14,2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serx'ice. 
(FR  Doc.  03-26367  Filed  10-21-03:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-10-AD:  Amendment 
39-13344:  AD  2003-21-09] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS355E,  F.  F1.  F2,  and 
N  Helicopters 

AGENCY:  Federal  Aviation 
.\dministration.  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  The 
existing  AD  currently  requires  certain 
checks  of  the  magnetic  chip  detector 
plug  (chip  detector)  and  the  main 
gearbox  (MGB)  oil-sight  glass:  and 
certain  inspections  of  the  lubrication 
pump  (pump)  and  replacing  the  MGB 
and  the  pump  with  an  airworthy  MGB 
and  pump,  if  necessary.  Also,  the  AD 
requires  that  a  before  a  MGB  or  pump 
with  any  time-in-service  (TIS)  can  be 
installed,  it  must  meet  the  AD 
requirements.  This  amendment  requires 
the  same  actions  as  the  existing  AD  but 
corrects  the  wording  to  state  that  the 
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check  of  the  chip  detector  is  for  sludge 
rather  than  metal  particles  This 
amendment  is  prompted  bv  the  need  to 
correct  the  wording  because  the  term 
"metal  particles"  may  be  misleading. 
The  actions  specified  by  this  AD  are 
intended  to  detect  sludge  on  the  chip 
detector,  to  prevent  failure  of  th'e  MGB 
pump,  seizure  of  the  MGB.  loss  of  drive 
to  an  engine  and  mam  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  N'ovembi-r  26,  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate.  Safety 
Management  Group.  Fort  Worth,  Texas 
76193-0111.  telephone  (817)  222-5355, 
fax  (817)  222-.=i961. 
SUPPLEMENTARY  INFORMATION:  .\ 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  2002-21-51, 
Amendment  39-12982  (67  FR  77401, 
December  18.  2002)  for  the  specified 
Eurocopter  model  helicopters  was 
published  in  the  Federal  Register  on 
July  16.  2003  (68  FR  41977J   The  action 
proposed  to  require  checking  the  chip 
detector  and  the  MGB  oil-sight  glass  for 
dark  oil;  taking  an  oil  sample  if  dark  oil 
is  observed;  further  inspection  of  the 
pump,  if  necessarv;  and  replacing  the 
MGB  and  the  pump  with  aii  airworthy 
MGB  and  pump,  if  necessary.  Also,  the 
action  proposed  to  require  that  before  a 
MGB  or  pump  with  any  TIS  could  be 
installed,  it  must  pieet  the  requirements 
of  the  AD.  The  action  also  proposed  to 
replace  the  words  "metal  particles" 
with  the  word  "sludge"  and  to  define 
"sludge."  The  term  "sludge"  is  used  to 
describe  a  deposit  on  the  chip  detector. 
This  deposit  may  have  both  metallic 
and  nonmetallic  properties.  It  is 
typically  dark  in  color  and  in  the  form 
of  a  film  or  paste,  as  compared  to  metal 
chips  or  particles  normally  found  on  the 
chip  detector. 

An  owner/operator  (pilot)  holding  at 
least  a  private  pilot  certificate  may 
perform  the  visual  checks  for  sludge  on 
the  chip  detector  and  for  dark  oil  in  the 
MGB  oil-sight  glass  and  must  enter 
compliance  with  those  requirements 
into  the  helicopter  maintenance  records 
in  accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v).  A  pilot  may  perform 
these  checks  because  they  onlv  involve 
visual  checks  for  sludge  on  the  chip 
detector,  which  can  be  removed  without 
the  use  of  tools,  and  for  dark  oil  in  the 
MGB  oil-sight  glass  and  can  be 
performed  equally  well  bv  a  pilot  or  a 
mechanic. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  lulv  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  14  CFR  part  39,  we  no  longer 
need  to  include  it  in  each  individual 
AD. 

The  FAA  estimates  that  this  AD  will 
affect  approximately  105  hehcopters  of 
U.S.  registry.  The  FAA  also  estimates 
that  it  will  take  approximately  10 
minutes  to  check  the  chip  detector  and 
the  MGB  oil  sight  glass,  4  work  hours  to 
remove  the  MGB  and  pump,  1  work 
hour  to  inspect  the  pump,  and  4  work 
hours  to  install  a  serviceable  MGB  and 
pump.  The  average  labor  rate  is  S60  per 
work  hour.  Required  parts  will  cost 
approximately  $4000  for  an  overhauled 
pump  and  up  to  $60,000  for  an 
overhauled  MGB  per  helicopter.  The 
manufacturer  has  represented  to  the 
FAA  that  the  standard  warranty  applies 
if  failure  occurs  within  the  first  2  years 
and  operating  time  is  less  than  1000 
hours.  Based  on  these  figures,  the  FAA 
estimates  a  total  cost  impact  of  the  AD 
on  U.S.  operators  to  be  $337,540  per 
year,  assuming  replacement  of  one  MGB 
and  pump  on  one  helicopter  per  year 
and  a  daily  check  on  all  helicopters  for 
260  days  per  year. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatorv'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 


2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

.Adoption  of  the  .Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  '14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiilhnrity:49U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12982  (67  FR 
77401,  December  18,  2002)  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-13344,  to  read  as 
follows: 

2003-21-09     Eurocopter  France: 

Amendment  39-13344.  Docket  No. 
2003-SVV-lO-AD.  Supersedes  AD  2002- 
21-51,  Amendment  39-12982.  Docket 
No.  2002-SW-48-AD. 
Applicability:  Model  AS3.5,'JE,  F.  Fl ,  F2, 
ana  N  heUcopters,  with  a  main  gearbox 
(MGB)  lubrication  pump  (pump),  part 
number  355A32-0700-00.  -01,  -OlM, 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accompHshed  previously. 

To  prevent  failure  of  the  MGB  pump, 
seizure  of  the  MGB,  loss  of  drive  to  an  engine 
and  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following; 

(a)  Before  the  first  flight  of  each  day  and 
at  intervals  not  to  exceed  10  hours  time-in-, 
service  (TIS)^  check  the  MGB  magnetic  chip 
detector  plug  (chip  detector)  for  any  sludge. 
Also,  check  for  dark  oil  in  the  MGB  oil-sight 
glass.  An  owner/operator  (pilot)  holding  at 
least  a  private  pilot  certificate  may  perform 
this  vispal  check  and  must  enter  compliance 
into  the  aircraft  maintenance. records  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v).  "Sludge"  is  a  deposit  on  the 
chip  detector  that  is  typically  dark  in  color 
and  in  the  form  of  a  film  or  paste,  as 
compared  to  metal  chips  or  particles 
normally  found  on  a  chip  detector.  Sludge 
may  have  both  metallic  or  nonmetallic 
properties,  may  consist  of  copper  (pinion 
bearing),  magnesium  (pump  case),  and  steel 
(pinion)  from  the  oil  pump,  and  a 
nonmetallic  substance  from  the  chemical 
breakdown  of  the  oil  as  it  interacts  with  the 
metal. 

Note  1:  Eurocopter  France  Alert  Telex  No. 
05.00.40  Rl.  dated  November  27,  2002. 
pertains  to  the  subject  of  this  AD. 

(b)  Before  further  flight,  if  any  sludge  is 
found  on  the  chip  detector,  inspect  the 
pump. 


X 
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'  (c)  Before  further  flight,  if  the  oil  appears 
dark  in  color  when  it  is  observed  through  the 
MGB  oil-sight  glass,  take  an  oil  sample.  If  the 
oil  taken  in  the  sample  is  dark  or  dark 
purple,  before  further  flight,  inspect  the 
pump." 


(d)  While  inspecting  the  pump,  if  you  find 
anv  of  the  following,  replace  the  MGB  and 
the  pump  witli  an  airworthy  MGB  and  pump 
before  furtheri  flight: 

(1)  Crank  p|n  play, 

(2)  Out  of  rtound  bronze  bushing  (A  of 
Figure  1),       1 


(3)  Offset  of  the  driven  gear  pinion. 

(4)  Metal  chips,  or 

(5)  Wear  (C  of  Figure  1). 

See  tlie  nillowing  Figure  1: 

BILLING  CODE  4910-13-P 


r 


■Figure  1 


Note  2:  If  wear  is  present  in  the  B  area  only 
as  depicted  in  Figure  1,  replacing  the  MGB 
and  the  pump  is  not  required. 

(e)  Before  installing  a  different  MGB  or  a 
pump  with  any  TIS,  accomplish  the 
requirements  of  paragraph  (a)  of  this  AD. 

(f)  To  request  a  different  method  of 
compliance  or  a  different  complfance  time 
for  this  AD.  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotorcraft  Directorate,  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(g)  This  amendment  becomes  effective  on 
November  26.  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 

in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  2002-331-071(A)  Rl.  dated 

Idiiuarv  22.  2003. 


Issued  in  1  'ort  Worth.  Texas,  on  October  10. 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  03-26467  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4910-ia-C 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30392;  Amdt.  No.  3079] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
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needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  oT  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  October  22, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22. 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  ExaminatKjn — 

1.  FAA  Rules  Docket,  FAA 
.Headquarters  Building.  800 

Independence  .'Kxenue,  SVV., 
Washington.  DC  20.S9]: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW,,  Suite 
700.  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1,  FAA  Public  Inquirv  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20S91;  or 

2.  The  FAA  Regional  Office  of  tTie 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Prnccdure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
re\okes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 


regulatory  description  of  each  SIAP  is 
contained  in  official  F.AA  form 
documents  which  are  incorporated  bv 
reference  in  this  amendment  under  5 
L;.S.C.  552(a),  1  CFR  part  51 .  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(F.\R).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical   Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SL\P 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  v.here  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  davs. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  If,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator}'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  referehce,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  October  10. 
200.T 

James  J.  Ballough, 
Director.  Flight  Standards  Service. 

-Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1,  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U,SC.  106(g).  40103.  40106. 
40113,  40114.  40120.  44502.  44514.  44701. 
44719,44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

*  *   *  Effective  October  30.  2003 

Gulf  Shores,  AL,  Jack  Edrwards.  ILSOR  LOG 

Rwy  27,  Orig 
Gulf  Shores,  AL,  Jack  Edwards.  RNAV  (GPS) 

Rwy  27,  Orig 
Gulf  Shores.  AL,  Jack  Edwards,  RNAV  (GPS) 

Rwv  9.  Amdl  1 
Gulf  Shores.  AL.  Jack  Edwards,  VOR-A. 

Amdl  3 
Gulf  Shores,  AL,  Jack  Edwards.  GPS  Rwy27. 

Amdt  lA.  Cancelled 
Orlando,  PL.  Executive,  VOR/DNtE  Rwy  7, 

Amdt  1  % 

Orlando.  PL,  Executive,  VOR/DME  Rwy  25, 

Amdt  2 
Donalsonville,  GA,  Donalsonville  Muni. 

VOR/DME-A,  Amdt  3 
Donalsonville,  GA,  Donalsonville  Muni.  GPS 

Rwy  36,  Orig,  Cancelled 
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Donalsonville.  GA.  Donalsonville  Muni,  GPS 

Rvvv  18.  Orig.  Cant:elled 
UiMialsoiiville.  GA.  Donalsonville  Muni. 

RNAV({;PS1  Rvvv  3fi.Orig 
Donalsonville.  C,.\.  Donalsonville  Muni, 

RNAV  (C;PS)  Rwv  18.  Orig 
Uf  Kalb,  IL.  De  Kalb  Taylor  Muni.  NDB  Rvvy 

27.  Orig 
D.>  Kalb,  IL,  D«  Kalb  Taylor  Muni,  VOR/DME 

Rwv  27.  Orig 
De  Kalb.  IL.  De  Kalb  Taylor  Muni.  RNAV 

(GPS)  Rwv  q.  Orig 
Or  Kdlb.  IL,  De  Kalb  Taylor  Muni,  RNAV 

(GPS)  Rwv  27,  Orig 
De  Kalb,  IL.  De  Kalb  Taylor  Muni.  NOB  Rwy 

27.  Amdt  1.  Gancelled 
De  Kalb.  IL.  De  Kalb  Taylor  Muni,  GPS  Rwy 

9.  .\miU  1.  C:anrelled 
De  Kalb.  IL.  De  Kalb  Taylor  MunirVOR/DME 

OR  C;PS  Rwy  27.  Amdt  5.  Cancelled 
Greencastle.  IN.  Putnam  County,  NDB  Rwy 

18.  Amdt  1 
Greencastle,  IN,  Putnam  County.  VOR/DME- 

A,  Amdt  6 
Greencsistle,  IN,  Putnam  County.  RNAV 

(GPS)  RWy  18,  Orig 
Greencastle,  IN,  Putnam  County.  RNAV 

(GPS)  Rwy  .^6.  Orig 
Baton  Rouge,  LA,  Baton  Rouge  Metropolitan. 

Rvan  Field,  RNAV  (GPS)  Rwy  4L,  Orig 
Baton  Rouge,  L.A.  Baton  Rouge  Metropolitan, 

Rvan  Field.  NDB  Rwv  13.  Amdt  25 
Baton  Rouge.  LA.  Baton  Rouge  Metropolitan. 

Rvan  Field,  VOR  Rwv  4L,  Amdt  17 
Corinth.  MS,  Roscoe  Turner.  ILS  OR  LOG/ 

NDB  Rwy  17,  Amdt  1 
Corinth,  MS,  Roscoe  Turner,  RNAV  (GPS) 

Rwv  17,  Orig 
Corinth.  MS.  Roscoe  Turner.  GPS  Rwy  17 

Orig.  Cancelled 
Philadelphia.  MS.  Philadelphia  Muni.  NDB 

Rwv  18.  Amdt  1 
Philadelphia.  MS.  Philadelphia  Muni.  NDB 

Rwv  36,  Amdt  1 
Philadelphia.  MS,  Philadelphia  Muni,  RNAV 

(GPS)  Rwv  36,  Orig 
Philadelphia.  MS,  Philadelphia  Muni,  RNAV 

(GPS)  Rwv  18,  Orig 
Raymond,  MS,  John  Bell  Williams,  NDB  Rwy 

12.  Amdt  1 
Kavmond,  MS,  John  BefltWHftms.  RNAV 

(GPS)  Rwy  30.  Orig 
Rdvmond,  MS.  )ohn  Bell  WilHams.  RNAV 

(GPS)  Rwv  12.  Orig 
Burlington.  NC.  Burlington- Alamance 

Regional.  L(X]  Rwy  6.  Amdt  2,  Cancelled 
Burlington,  NC,  Burlington-Alamance 

Regional,  ILS  OR  LOC/NDB  Rwv  6,  Orig 
Salem,  OR.  McNary  Fid,  RNAV  (GPS)  Rwy 

31.  Orig 
Salem,  OR,  M(  Narv  Fid.  NDB  Rwv  31.  Amdt 

18E 
Chambersburg,  PA,  Chambersburg  Muni, 

VOR/DME-B,  Amdt  2 
Dallas-Fori  VVorih.  TX.  Dallas/Fori  Worth 
International.  ILS  OR  LOG  Rwv  18R.  Amdt 
6,  ILS  Rwv  18R  (CAT  II,  III),  Amdt  6 
Dallas-Fori  Worth.  TX.  Dallas/Fori  Worth 
International.  LOC/DME  Rwy  18R.  Orig. 
Cancelled 
Dal'as-Fort  Worth.  TX.  Dallas/Fort  Worth 
International.  Converging  ILS  Rwy  18R. 
Amdt  4 
Dallas-Fort  Worih.  TX.  Dallas/Fort  Worth 
Intl.  Converging  ILS  Rwy  36L.  Orig 


Dallas-Fori  Worih,  TX.  Dallas/Fori  Worih 

International,  Converging  ILS  Rwy  36L, 

Amdt  1  A,  Cancelled 
Dallas-Fori  Worih,  TX,  Dallas/Fori  Worth 

International.  ILS  OR  LOG  Rwy  36L,  Orig 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 

International,  ILS  Rwy  36L,  Amdt  1, 

Cancelled 

*   *   *  Effectii/e  November  27.  2003 


Wilmington.  OH.  Clinton  Field.  \'OR-A. 

Amdt  1 
York.  PA,  York,  RNAV  (GPS)  Rwy  17,  Orig 
York,  PA,  York,  GPS  Rwy  17,  Amdt  1 

Cancelled 
|FR  Doc.  03-26306  Filed  10-21-03;  8:45  am) 
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Beaufort.  SC 
Amdt  3 


Beaufort  County,  Radar-l, 


r- 


*  *  *  Effect^^e  December  25.  2003 

Anchorage,  AK,  Ted  Slevens  Anchorage  Intl, 

RNAV  (GRS)  Rwy  14.  Orig-B 
Gustavus,  AK,  Gustavus.  NDB-A,  Amdt  1 
Gustavus,  At:,  Gustavus,  VOR/DME  Rwy  29, 

Amdt  1 
Gustavus,  A|C.  Gustavus.  RNAV  (GPS)  Y  Rwy 

29.  Orig 
Nelson  Lagoon,  AK.  Nelson  Lagoon,  RNAV 

(GPS)  Rwy  8,  Orig 
Nelson  Lagoon,  AK,  Nelson  Lagoon,  RNAV 

(GPS)  Rwy  26,  Orig 
Pilot  Point.  AK.  Pilot  Point.  RNAV  (GPS) 

Rwv  7,  Orig 
Pilot  Point,  AK,  Pilot  Point,  RNAV  (GPS) 

Rwy  25,  Orig 
Hemet,  CA,  Hemet-Rvan,  NDB-A,  Amdt  1 
Hemel.  CA.  Hemet-Ryan,  RNAV  (GPS)  Rwy 

5.  Orig 
Hemet.  CA.  iemet-Ryan,  GPS  Rwy  5,  Orig, 

Cancelled 
Los  Angele4  CA,  Los  Angeles  Intl,  NDB  Rwy 

24R,  Amc|  13,  Cancelled 
Los  Angelesl  CA,  Los  Angeles  Intl,  VOR  OR 
TAG  AN  OR  GPS  Rwy  7L/R.  Amdt  18A, 
Cancelleq 
Los  Angelea  CA,  Los  Angeles  Intl.  VOR  OR 
TACAN  OR  GPS  Rwy  25L/R.  Amdt  15A, 
Cancelled 
Grand  [unction.  CO,  Walker  Field.  RNAV 

(GPS)  Rwy  29,  Amdt  1 
New  Bedfottl.  MA.  New  Bedford  Regional. 

LOG  BC  Rwy  23,  Amdt  12 
New  Bedford.  MA.  New  Bedford  Regional, 

RNAV  (GPS)  Rwy  5,  Orig 
New  Bedfond,  MA.  New  Bedford  Regional, 

RNAV  (GPS)  Rwy  23.  Orig 
New  Bedford,  MA.  New  Bedford  Regional, 

GPS  Rwy  23,  Amdt  1,  Cancelled 
St.  Joseph,  MO,  Rosecrans  Memorial,  LOG  BC 

Rwy  17,  Amdt  9 
St.  Joseph,  MO,  Rosecrans  Memorial,  RNAV 

(GPS)  Rwy  17,  Orig 
St.  Joseph.  MO,  Rosecrans  Memorial,  RNAV 

(GPS)  Rwy  35,  Orig 
St.  Joseph,  MO,  Rosecrans  Memorial,  VOR/ 
DME  RNAV  OR  GPS  Rwy  17,  Amdt  4D, 
Cancelled 
St.  Joseph.  MO,  Rosecrans  Memorial.  VOR 

OR  TACAN  Rwy  17,  Amdt  14 
St.  Joseph,  MO,  Rosecrans  Memorial,  VOR/ 

DME  OR  TACAN  Rwy  35,  Orig 
St.  Joseph,  MO,  Rosecrans  Memorial,  NDB 

Rwy  35,  Amdt  28F 
Rocky  Mount.  NC,  Rocky  Mount-Wilson 

Rgnl,  VOR/DME  Rwy  22,  Amdt  2 
Rocky  Mount,  NC,  Rocky  Mount-Wilson 

Regional,  NDB  Rwy  4,  Amdt  9 
Rocky  Mount,  NC,  Rocky  Mount-Wilson 
Regional  ILS  OR  LOG  Rwy  4,  Amdt  16 
Rocky  Mount,  NC.  Rocky  Mount-Wilson 

Regional,  RNAV  (GPS)  Rwy  4,  Orig 

Rocky  Mount,  NC.  Rockv  Mount-Wilson 

Regional  RNAV  (GPS)  Rwy  22.  Orig 


DEPARTMENT  OF  COMMERCE 
Bureau  of  industry  and  Security 

15  CFR  Parts  738,  740,  and  772 

[Docket  No.  031010256-3256-01] 
RIN  0694^AC90 

Addition  of  Kazal(hstan  to  the  Nuclear 
Suppliers  Group  (NSG),  and  Other 
Revisions 

agency:  Bureau  of  Industry  and 
Security.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  As  a  result  of  the  admission 
of  Kazakhstan  to  the  Nuclear  Suppliers 
Group  (NSG).  this  rule  amends  the 
Export  Administration  Regulations 
(EAR)  to  add  Kazakhstan  to  Country 
Group  A.  Column  A:4.  which  identifies 
the  memher  countries  of  the  NSG,  and 
to  the  definition  of  'Nuclear  Suppliers 
Group."  The  NSG  member  countries 
have  agreed  to  establish  export  licensing 
procedures  for  the  transfer  of  items 
identified  on  the  Annex  to  the  "Nuclear- 
Related  Dual-Use  Equipment,  Materials, 
and  Related  Technology  List,"  which  is 
published  by  the  International  Atomic 
Energy  Agency. 

This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
by  decreasing  licensing  requirements  for 
exports  of  items  controlled  for  nuclear 
nonproliferation  (NP)  reasons  to 
Kazakhstan. 

DATES:  This  rule  is  effective  October  22, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  of  a  general  nature,  call 

Sharron. Cook.  Regulatory  Policy    ^ 

Division,  at  (202)  482-2440. 

For  questions  of  a  technical  nature. 
contact  Steve  Claggett,  Nuclear 
Technology  Division,  at  (202)  482-3550. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

As  a  result  of  the  admission  of 
Kazakhstan  to  the  Nuclear  Suppliers 
Group  (NSG).  this  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  revising  Supplement  No.  1  to 
Part  740.  to  add  Kazakhstan  to  Country 
Group  A.  Column  A;4  (Nuclear 
Suppliers  Group)  and  by  revising 
Supplement  No.  1  to  Part  738  by 
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removing  the  license  requirement  for 
Kazakhstan  under  NT  Column  1  in 
conformance  with  the  licensing  policy 
that  applies  to  other  NSC  member 
countries.  Please  note  that  exports  of 
items  controlled  for  nuclear 
nonproliferation  (i\T)  reasons  to 
Kazakhstan  may  require  a  license  for 
other  reasons  set  forth  in  the  Commerce 
Control  List  or  elsewhere  in  the  EAR. 
"this  rule  also  revises  the  definition  for 
"Nuclear  Suppliers  Group  (NSC)",  in 
part  772.  to  include  Kazakhstan. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001, 
Executive  Order  13222  of  August  17, 
2001  (6b  FR  44025,  August  22,  2001),  as 
extended  bv  the  Notice  of  August  7, 
2003  (68  FR  47833.  August  11,  2003), 
continues  the  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  colBection  of 
information  displays  a  current  valid 
r^MB  Control  Number.  This  regulation 
in\ol\es  collections  pre\iouslv 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0088,   •Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 


and  record  keeping  activities  account 
for  12  minutes  per  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rule  making,  the 
opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed  rule 
making  and  an  opportunity  for  public 
comment  be  given  for  this  rule.  Because 
a  notice  of  proposed  rule  making  and 
opportunities  for  public  comment  are 
not  required  to  be  given  for  this  rule  by 
5  U.S.C.  553,  or  by  any  other  law,  the 
anah^ical  requirements  of  the 
Regulator}'  Flexibility  Act,  5  U.S.C.  601 
et  seq..  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Office  of 
Exporter  Services,  Bureau  of4ndustry 
and  Security,  Department  of  Commerce, 
P.O.  Box  27'3.  Washington,  DC  20044. 

List  of  Subjects 

15  CFH  Parts  738  and  772 

Exports,  Foreign  trade. 

15  CFH  Part  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  t|ade, 
Reporting  and  recordkeeping 
requirements. 


■  Accordingly,  parts  738,  740.  and  772  of 
the  Export  Administration  Regulations 
(15  CFR  parts  730-799)  are  amended  as 
follows: 

PART  738— [AMENDED] 

■  1 .  The  authority  citation  for  1 5  CFR 
part  738  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  spq.;  .50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420:  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287c;  22  U.S.C,  3201  ef  seq.:  22  U.S.C.  6004; 
30  U.S.C.  185(s).  185(u):  42  U.S.C.  2139a:  42 
use,  6212:  43  U,S,C.  1354;  46  U.S,C,  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911.  Pub.  L. 
106-387:  Sec.  221,  Pub.  L.  107-56:  E,0.  - 
13026.  61  FR  58767,  3  CFR.  1996  Comp..  p. 
228;  E.O,  13222.  66  FR  44025, 3  CFR. 2001    • 
Comp..  p.  783:  Notice  of  August  7,  2003.  68 
FR  47833,  August  11.  2003. 

■  2.  Supplement  No.  1  to  part  738  is 
amended  by  removing  the  "X"  under 
"NP  1"  in  the  "Nuclear 
Nonproliferation"  column  for 
"Kazakhstan". 

PART  740— [AMENDED] 

■  3.  The  authority  citation  for  15  C¥R 
part  740  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  ef  seq.:  50 
U.S.C,  1701  etseq.:  Sec,  901-911.  Pub.  1. 
106-387;  E.O.  13026.  61  FR  58767.  3  CFR. 
1996  Comp.,  p.  228;  E.O.  13222,  6b  FR  44025, 
3  CFR,  2001  Comp.,  p.  783:  Notice  of  August 
7,  2003,  68  FR  47833.  August  11,  2803. 

■  4.  Supplement  Number  1  to  part  740, 
Country  Groups,  is  amended  in  the  table 
for  Country  Group  A,  by  adding  an  entry 
for  "Kazakhstan"  in  alphabetic  order,  to 
read  as  follows:  i 


Supplement  No.  1  to  Part  74(D — Country  Groups 
Country  Group  A 


Country 


IA:1] 


Missile  tecti- 

nology  control 

regime 

[A:2] 


Australia 
group 

[A:3] 


Nuclear 

suppliers 

group 

[A;4) 


Kazakhstan 


PART  772— [AMENDED] 

■  5.  The  authority  citation  for  15  CFR 
part  772  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  13222.  66  FR  44025. 
3  CFR,  2001  Comp,,  p,  783;  Notice  of  August 
7.  2003,  68  FR  47833,  August  11,2003, 


■  6.  Section  772.1  is  amended  by 
revising  the  definition  of  "Nuclear 
Suppliers  Group  (NSG)"  to  read  as 
follows: 

§  772.1     Definitions  of  Terms  as  used  in  the 
Export  Administration  Regulations  (EAR) 

Nuclear  Suppliers  Group  (NSG).  The 
United  States  and  other  nations  in  this 
multilateral  control  regime  have  agreed 


to  guidelines  for  restricting  the  export  or 
reexport  of  items  with  nuclear 
applications.  Members  include: 
Argentina.  Australia,  Austria,  Belarus, 
Belgium.  Brazil.  Bulgaria.  Canada. 
Cyprus,  Czech  Republic,  Denmark. 
Finland,  France,  Germany,  Greece, 
Hungary.  Ireland,  Italy,  Japan. 
Kazakhstan,  Latvia.  Luxembourg,  the 
Netherlands.  New  Zealand.  Norwav. 
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Poland,  Portugal,  Republic  of  Korea, 
Ronianid.  Russia.  Slovak  Republic. 
.Sldvi'nia.  Spain.  South  Africa,  Sweden, 
Switzerland.  Turkey,  Ukraine,  the 
United  Kingdom,  and  the  United  States. 
See  also  §  742.3  of  the  EAR. 
***** 

Djted:  October  15,  2003. 
Matthew  S.  Borman, 
Acting  Assistant  Secretary  for  Export 
Administration. 
IFR  Doc.  03-26563  Filed  10-21-03;  8:45  am| 

BILLING  CODE  3510-3J-P 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  220 

RIN  3220-AA99 

Determining  Disability 

AGENCY:  Railroad  Retirement  Board. 
action:  Final  rule. 


summary:  The  Railroad  Retirement 
Hiiard  [Board)  updates  its  regulations  to 
reflect  a  change  in  how  it  evaluates  pain 
and  other  subjective  symptoms  when 
determining  if  an  individual  is  disabled 
from  all  regular  employment  to  reflect 
TH'f  ^'nt  (  hanges  in  law. 
DATES:  rhis  rule  is  effective  on  October 
22,  2003. 

addresses:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092 

FOR  FURTHER  INFORMATION  CONTACT; 
Marguerite  P.  Dadabo.  Assistant  General 
Counsel.  (312)  751-4945,  TDD  (312) 
751-4701, 

SUPPLEMENTARY  INFORMATION:  Courts 

have  consistentlv  ht'ld  that  disability  for 
all  regular  employment  under  section 
2(a)(l)(v)  of  the  Railroad  Retirement  Act 
(45  U.S.C.  231a(a)(lKv))  is  synonymous 
with  the  inabilitv  to  perform  any 
substantial  gainful  activity  under 
section  223(d)  of  the  Social  Security  Act 
(42  U.S.C.  423(d)).  Therefore,  the  Board 
has  gen^rallv  patterned  its  regulations 
dealing  with  the  adjudication  of  claims 
for  disability  based  upon  the  inability  to 
engage  in  all  regular  <'mployment  (20 
CFR  Part  220)  on  regulations 
promulgated  bv  the  Social  Security 
Administration  (20  CFR  Part  404, ' 
Subpart  P).  On  November  14.  1991,  the 
Social  Securitv  Administration 
published  its  final  rule  (56  FR  57928) 
expanding  its  regulations  pertaining  to 


how 


including 


it  evaluates  svmptoms.  ...^n.vnwg, 
pain,  in  its  disability  adjudication.  The 
Board  has  generally  followed  these 
regulations  in  adjudication  of  claims  for 
disability  based  on  inability  to  engage  in 


regular  employment  and  now  amends 
its  regulations  to  conform  thereto. 

Section  22O.100(f]  explains  how  a 
symptom,  such  as  pain,  is  considered 
when  it  appears  as  a  criterion  in  the 
Listing  of  Impairments  found  in 
Appendix  1  of  this  part.  Appendix  1 
contains  medical  criteria  for  finding  a 
person  disabled  on  medical  factors 
alone  without  consideration  of  the 
person's  age,  education,  and  work 
experience. 

Section  220.112(a}  is  amended  by 
eliminating  the  reference  to  remarried 
widow(ers)  and  surviving  divorced 
spouses.  Section  5103  of  Public  Law 
101-508  revised  the  standard  of 
disability  for  these  groups  of 
beneficiaries  to  require  the 
consideration  of  other  than  medical 
factors,  such  as  age,  education,  and 
experience,  in  determining  disability  for 
all  substantial  activity  for  these  groups. 
Prior  to  the  amendment,  only  medical 
factors  were  required  to  be  used  in  a 
disability  datermination  for  these 
beneficiaries. 

Section  220.114  is  revised  to  parallel 
the  Social  Security  regulation  dealing 
with  the  same  subject.  See  §404.1529  of 
this  chapter.  Section  220.114  provides 
guidance  on  the  evaluation  of 
svmptoms.  including  pain.  The 
regulation  conforms  to  the  Board's 
current  procedures  and  applicable  court 
decisions  on  the  evaluation  of 
symptoms,  especially  pain,  in  making 
disability  determinations. 

Section  220.114(a)  is  a  general 
statement  of  how  symptoms,  such  as 
pain,  are  considered  in  determining 
disability.  It  explains  that  the  Board  will 
consider  a  claimant's  symptoms  along 
with  other  objective  medical  evidence 
and  other  evidence  relating  to  a 
claimant's  oondition. 

Section  220.114(b)  explains  tfeat  the 
Board  will  oot  find  that  pain  will  affect 
an  individual's  ability  to  do  basic  work 
activities  unless  the  claimant  fir.st 
establishes  that  he  or  she  has  a 
medically  determinable  physical  or 
mental  impairment,  supported  by 
medical  signs  and  laboratory  findings, 
to  which  the  allegation  of  pain  can 
reasonably  be  related. 

Section  220.114(c)  provides  that  when 
a  symptom,  such  as  pain,  is  esteblished, 
the  Board  must  then  evaluate  the 
intensity  and  persistence  of  the 
symptom  with  respect  to  how  it  limits 
the  claimant's  capacity  for  work.  In 
making  this  evaluation  the  Board 
considers  all  available  evidence, 
including  the  claimant's  medical 
history,  statements  from  the  claimant 
and  his  treating  physician,  and 
statements  from  others  who  have 
knowledge  of  the  claimant's  situation. 


Section  220.114(d)  explains  how- 
symptoms,  such  as  pain,  are  evaluated 
in  the  sequential  evaluation  process 
required  in  disability  adjudication. 

Section  220,120  is  revised  to  explain 
that  in  determining  the  claimant's 
residual  functional  capacity  the  Board 
considers  the  claimant's  symptoms, 
such  as  pain,  and  that  such  pain  or 
other  symptoms  may  limit  the 
claimant's  residual  functional  capacity 
bevond  what  can  be  determined  from 
anatomical  or  physiological 
abnormalities  taken  alone.  Consistent 
with  the  revision  of  §  220,120,  a  new 
§  220,135  explains  that  a  claimant's 
symptoms,  such  as  pain,  may  cause  both 
exertional  and  nonexertional 
limitations.  This  new-  section  defines 
those  terms.  Only  when  the  claimant's 
impairments  and  related  symptoms 
impose  solely  exertional  restrictions  do 
the  rules  set  forth  in  Appendix  2  of  this 
part  direct  a  conclusion. 

Appendix  2  contains  the  medical- 
vocational  guidelines  or  "grids".  The 
grids  direct  a  finding  of  disabled  or  not 
disabled  based  on  specified  limitations 
combined  with  the  individual's  age, 
education  and  work  experience.  The 
amendment  to  §  200.00  of  Appendix  2 
of  this  part  conforms  the  section  to  the 
revised  §220.120. 

Collection  of  Information  Requirements 

The  amendments  to  this  part  d(j  not 
impose- information  collection  and 
recordkeeping  requirements. 
Consequently,  the  final  rule  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  final  rule, 
the  Board  submitted  the  rule  to  the 
Office  of  Management  and  Budget  for 
review'  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  SI  00  million 
or  more  annually.  This  rule  is  not  a 
major  rule  in  terms  of  the  aggregate 
costs  involved.  Specifically,  we  have 
determined  that  this  rule  is  not  a  major 
rule  with  economically  significant 
effects  because  it  would  not  result  in 
increases  in  total  expenditures  of  Si 00 
million  or  more  per  year. 
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The  amendments  made  bythis  rule 
are  not  significant.  The  amendments  to 
sections  of  part  220  update  the  Board's 
regulations  to  reflect  a  change  in  the 
manner  in  which  pain  and  other 
subjective  symptoms  are  evaluated 
when  determining  if  an  individual  is 
disabled  from  all  regular  employment. 
The  amendments  also  clarify  the  use  of 
Appendices  1  and  2.  and  make  other 
amendments  to  reflect  recent  changes  in 
law. 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  199.T 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E)  excludes 
from  the  term  "agency"  an  agency  that 
is  composed  of  representatives  of  the 
parties  or  of  representatives  of 
organizations  of  the  parties  to  the 
disputes  determined  by  them.  The 
Railroad  Retirement  Board  falls  within 
this  exclusion  (45  U.S.C.  23lf(a))  and  is 
therefore  exempt  from  the  Regulator^' 
Flexibility  Act  and  the  Unfunded 
Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
government,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  under 
the  tHreshold  criteria  of  Executive  Order 
13132  and  have  determined  that  it 
would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

The  propnscd  rule  was  published  in 
the  Federal  Register  on  September  11. 
1995  (60  FR  47122).  Comments  were 
solicited  and  one  was  received.  That 
commenter  suggested  that  the  Board 
could  strengthen  its  disability  program 
by  establishing  a  mechanism  for 
reevaluating  an  individual's  entitlement 
to  disability  annuities  being  paid  by  the 
Board.  The  Board  has  an  active  program 
df  reevaluating  disability  annuitants  by 
its  continuing  disability  review- 
program.  The  guidelines  for  that 
program  are  set  forth  in  §  220.186  of  this 
part. 

The  Board  has  modified  the  proposed 
rule  by  removing  the  suggested  addition 
of  a  paragraph  (g)  to  §  220.110  and  a 
paragraph  (d)  to  §  220.134.  That 
proposed  text  has  been  remo\'ed  as  it 
was  inconsistent  with  regulations 
governing  the  cross-referencing  by  one 
agency  to  the  regulations  of  another 
agency.  See  1  CFR  21.21(c]. 

List  of  Subjects  in  20  CFR  Part  220 

Railroad  retirement. 


■  For  the  reasons  set  out  in  the  preamble, 
the  Railroad  Retirement  Board  amends 
part  220  of  title  20  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  220— DETERMINING  DISABILITY 

■  1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  4.S  U.S.C.  2.Tla:  45  \'.S.C.  2.311 

■  2.  Section  220.1 10  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 

follows: 

§220.110     Listing  of  Impairments  in 
Appendix  1  of  this  part. 

>r  X  TT  X  * 

(f)  Symptoms  as  criteria  of  listed 
impairmentfs).  .Some  listed 
impairment(s)  include  symptoms 
usually  associated  with  those 
impairment(s)  as  criteria.  Generally, 
w'hen  a  symptom  is  one  of  the  criteria 
in  a  listed  impairment,  it  is  dnly 
necessary  that  the  symptom  be  present 
in  combination  with  the  other  criteria. 
It  is  not  necessar\'.  unless  the  listing 
specifically  states  otherwise,  to  provide 
information  about  the  intensity, 
persistence  or  limiting  effects  of  the 
symptom  as  long  as  all  other  findings 
required  by  the  specific  listing  are 
present. 

■  3.  The  penultimate  sentence  of 
§220.1 12(a)  is  revised  to  read  as  follows: 

§220.1 12     Conclusions  by  phiysicians 
concerning  the  claimant' s  disability. 

UJ  '    '    '  Ibf  decision  as  to  whether 
a  claimant  is  disabled  may  involve  more 
than  medical  considerations  and  the 
Board  may  have  to  consider  such  factors 
as  age,  education  and  past  work 
experience.  *   *   * 

■  4.  Section  220.1 14  is  revised  to  read  as 
follows: 

§220.114     Evaluation  of  symptoms. 
including  pain. 

(a)  General.  In  determining  whether 
the  claimant  is  disabled,  the  Board 
considers  all  of  the  claimant's 
symptoms,  including  pain,  and  the 
extent  to  which  the  claimant's 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  objective  medical 
evidence  and  other  evidence.  By 
objective  medical  evidence,  the  Board 
means  medical  signs  and  laboratory 
findings  as  defined  in  §§  220.113(b)  and 
(c)  of  this  part.  By  other  evidence,  the 
Board  means  the  kinds  of  evidence 
described  in  §§  220.45  and  220.46  of 
this  part.  These  include  statements  or 
reports  from  the  claimant,  the  claimant's 
treating  or  examining  physician  or 
psychologist,  and  others  about  the 
claimant's  medical  history,  diagnosis, 
prescribed  treatment,  daily  activities, 


efforts  to  work,  and  any  other  evidence 
showing  how  the  claimant's 
impairment(s)  and  any  related 
symptoms  affect  the  claimant's  ability  to 
work.  The  Board  will  consider  all  of  the 
claimant's  statements  about  his  or  her 
symptoms,  such  as  pain,  and  anv 
description  by  the  claimant,  the 
claimant's  physician,  or  psychologist,  or 
other  persons  about  how  the  symptoms  ' 
affect  the  claimant's  activities  of  daily 
living  and  ability  to  work.  However, 
statements  alone  about  the  claimant's 
pain  or  other  symptoms  will  not 
establish  that  the  claimant  is  disabled: 
there  must  be  medical  signs  and 
laboratc)r>'  findings  which  show  that  the 
claimant  has  a  medical  impairment(s) 
which  could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms 
alleged  and  which,  when  considered 
with  all  of  the  other  evidence  (including 
statements  about  the  intensity  and 
persistence  of  the  claimant's  pain  or 
other  symptoms  which  may  reasonably 
be  accepted  as  consistent  with  the 
'  medical  signs  and  laboratory  findings), 
w'ould  lead  to  a  conclusion  that  the 
claimant  is  disabled.  In  evaluating  the 
intensity  and  persistence  of  the 
claimant's  symptoms,  including  pain, 
the  Board  will  consider  all  of  the 
available  evidence,  including  the 
claimant's  medical  history,  the  medical 
signs  and  laboratory  findings  and 
statements  about  how  the  claimant's 
symptoms  affect  the  claimant.  (Section 
220. 11 2(b)  of  this  part  explains  how  the 
Board  considers  opinions  of  the 
claimant's  treating  source  and  other 
medical  opinions  on  the  existence  and 
severity  of  the  claimant's  syrnptoms. 
such  as  pain.)  The  Board  will  then 
determine  the  extent  to  which  the 
claimant's  alleged  functional  limitations 
and  restrictions  due  to  pain  or  other 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  medical  signs  and 
laborator\'  findings  and  other  evidence 
to  decide  how  the  claimant's  symptoms 
affect  the  claimant's  ability  to  work. 

(b)  Need  for  medically  determinable 
impairment  that  could  reasonably  be 
expected  to  produce  symptoms,  such  as 
pain.  The  claimant's  symptoms,  such  as 
pain,  fatigue,  shortness  of  breath, 
weakness,  or  nervousness,  will  not  be 
found  to  affect  the  claimant's  ability  to 
do  basic  work  activities  unless  medical 
signs  or  laboratory  findings  show  that  a 
medically  determinable  impairment(s) 
is  present.  Medical  signs  and  laboratory 
findings,  established  by  medically 
acceptable  clinical  or  laboratory 
diagnostic  techniques,  must  show  the 
existence  of  a  medical  impairment(s) 
which  results  from  anatomical, 
physiological,  or  psychological 
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abnormalities  and  which  could 
reasonably  be  expecttni  to  produce  the 
pain  or  other  symptoms  alleged.  The 
finding  that  the  claimant's 
inipairment(s)  could  reasonably  be 
expected  to  produce  the  claimant's  pain 
or  other  symptoms  does  not  inyolve  a 
determination  as  to  the  intensity. 
persistence,  or  functionally  limiting 
effects  of  the  claimant's  symptoms.  The 
Board  will  deyelop  eyidence  regarding 
the  possibility  of  a  medically 
determinable  mental  impairment  when 
the  Board  has  information  to  suggest 
that  such  an  impairment  exists,  and  the 
claimant  alleges  pain  or  other  symptoms 
hut  the  medical  signs  and  laboratory 
findings  do  not  substantiate  any 
physical  impairment(s)  capable  of 
producing  the  pain  or  other  symptoms. 

(c)  Evaluating  the  intensity  and 
persistence  of  symptoms,  such  as  pain, 
and  dpfrrmining  the  extent  to  which  the 
claimant's  symptoms  limit  his  or  her 
capacity  for  work. — (1)  General.  When 
the  medical  signs  or  laboratory  findings 
show  that  the  claimant  has  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  the 
claimant's  symptoms,  such  as  pain,  the 
Board  must  then  evaluate  the  intensity 
and  persistence  of  the  claimant's 
symptoms  so  that  it  can  determine  how 
the  claimant's  symptoms  limit  the 
claimant's  capacity  for  work.  In 
evaluating  the  intensity  and  persistence 
of  the  claimant's  symptoms,  the  Board 
considers  all  of  the  available  evidence, 
including  the  claimant's  medical 
history,  the  medical  signs  and 
laboratory  findings,  and  statements  from 
the  claimant,  the  claimant's  treating  or 
examining  physician  or  psychologist,  or 
other  persons  about  how  the  claimant's 
symptoms  affect  the  claimant.  The 
Board  also  considers  the  medical 
opinions  of  the  claimant's  treating 
source  and  other  medical  opinions  as 
explained  in  §  220.112  of  this  part. 
Paragraphs  (c)(2)  through  (c)(4)  of  this 
section  explain  further  how  the  Board 
evaluates  the  intensity  and  persistence 
of  the  c;laimants  symptoms  and  how  it 
determines  the  extent  to  which  the 
claimant's  symptoms  limit  the 
claimant  s  capacity  for  work,  when  the 
medical  signs  or  laboratory  findings 
show  that  the  claimant  has  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  the 
claimant's  symptoms,  such  as  pain. 

(2)  Consideration  of  objective  medical 
evidence.  Objective  medical  evidence  is 
evidence  obtained  from  the  application 
of  medit:ally  acceptable  clinical  and 
laboratory  diagnostic  techniques,  such 
as  evidence  of  reduced  joint  motion, 
muscle  spasm,  sensory  deficit  or  motor 
disruption.  Objective  medical  evidence 


of  this  type  is  a  useful  indicator  to  assist 
the  Board  in  making  reasonable 
conclusions  about  the  intensity  and 
persistence  of  the  claimant's  symptoms 
and  the  effect  those  symptoms,  such  as 
pain,  may  have  on  the  claimant's  ability 
to  work.  The  Board  must  always  attempt 
to  obtain  objective  medical  evidence 
and.  when  it  is  obtained,  the  Board  will 
consider  it  in  reaching  a  conclusion  as 
to  whether  the  claimant  is  disabled. 
However,  the  Board  will  not  reject  the 
claimant's  statements  about  the 
intensity  and  persistence  of  the 
claimant's  pain  or  other  symptoms  or 
about  the  effect  the  claimant's 
symptoms  have  on  the  claimant's  ability 
to  work  solely  because  the  available 
objective  medical  evidence  does  not 
substantiate  the  claimant's  statements. 
(3)  Consideration  of  other  evidence. 
Since  symptoms  sometimes  suggest  a 
greater  severity  of  impairment  than  can 
be  shown  by  objective  medical  evidence 
alone,  the  Board  will  carefully  consider 
any  other  information  the  claimant  may 
submit  about  his  or  her  symptoms.  The 
information  that  the  claimant,  the 
claimant's  treating  or  examining 
physician  or  psychologist,  or  other 
persons  provide  about  the  claimant's 
pain  or  other  symptoms  [e.g..  what  may 
precipitate  or  aggravate  the  claimant's 
symptoms,  what  medications, 
treatments  or  other  methods  he  or  she 
uses  to  alleviate  them,  and  how  the 
symptoms  may  affect  the  claimant's 
pattern  of  daily  living)  is  also  an 
important  indicator  of  the  intensity  and 
persistence  of  the  claimant's  symptoms. 
Because  symptoms,  such  as  pain,  are 
subjective  and  difficult  to  quantify,  any 
symptom-related  functional  limitations 
and  restrictions  which  the  claimant,  his 
or  her  treating  or  examining  physician 
or  psychorogist,  or  other  persons  report, 
which  can  reasonably  be  accepted  as 
consistent  with  the  objective  medical 
evidence  and  other  evidence,  will  be 
taken  into  account  as  explained  in 
paragraph  (c)(4)  of  this  section  in 
reaching  a  conclusion  as  to  whether  the 
claimant  is  disabled.  The  Board  will 
consider  cJl  of  the  evidence  presented, 
including  information  about  the 
claimant's  prior  work  record,  the 
claimant's  statements  about  his  or  her 
symptoms,  evidence  submitted  by  the 
claimant's  treating,  examining  or 
consulting  physician  or  psychologist, 
and  observations  by  Board  employees 
and  other  persons.  Section  220.112  of 
this  part  explains  in  detail  how  the 
Board  considers  and  weighs  treating 
source  and  other  medical  opinions 
about  the  nature  and  severity  of  the 
claimant's  impairment(s)  and  any 
related  symptoms,  such  as  pain.  Factors 


relevant  to  the  claimant's  symptoms, 
such  as  pain,  which  the  Board  will 
consider  include: 

(i)  The  claimant's  daily  activities; 
(ii)  The  location,  duraiion.  frequency, 
and  intensity  of  the  claimant's  pain  or 
other  symptoms: 

(iii)  Precipitating  and  aggravating 
factors; 

(iv)  The  type,  dosage,  effectiveness, 
and  side  effects  of  any  medication  the 
claimant  takes  or  has  taken  to  alleviate 
the  claimant's  pain  or  other  symptoms; 
(v)  Treatment,  other  than  medication, 
the  claimant  receives  or  has  received  for 
relief  of  pain  or  other  symptoms; 

(vi)  Any  measures  the  claimant  uses 
or  has  used  to  relieve  pain  or  other 
symptoms  (e.g.,  lying  flat  on  the 
claimant's  back,  standing  for  15  to  20 
minutes  every  hour,  sleeping  on  a 
board,  etc.);  and 

(vii)  Other  factors  concerning  the 
claimant's  functional  limitations  and 
restrictions  due  to  pain  or  other 
symptoms. 

(4)  Hoiv  the  Board  determines  the 
extent  to  which  symptoms,  such  as  pain, 
affect  the  claimant's  capacity  to  perform 
basic  work  activities.  In  determining  the 
extent  to  which  the  claimant's 
symptoms,  such  as  pain,  affect  the 
claimant's  capacity  to  perform  basic 
work  activities,  the  Board  considers  ail 
of  the  available  evidence  described  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section.  The  Board  will  consider  the 
claimant's  statements  about  the 
intensity,  persistence,  and  limiting 
effects  of  the  claimant's  symptoms,  and 
the  Board  will  evaluate  the  claimant's 
statements  in  relation  to  the  objective 
medical  evidence  and  other  evidence,  in 
reaching  a  conclusion  as  to  whether  the 
claimant  is  disabled.  The  Board  will 
consider  whether  there  are  any 
inconsistencies  in  the  evidence  and  the 
extent  to  which  there  are  any  conflicts 
between  the  claimant's  statements  and 
the  rest  of  the  evidence,  including  the 
claimant's  medical  history,  the  medical 
signs  and  laboratory'  findings,  and 
statements  by  the  claimant's  treating  or 
examining  physician  or  psychologist  or 
other  persons  about  how  tbe  claimant's 
symptoms  affect  the  claimant.  The 
claimant's  symptoms,  including  pain, 
will  be  determined  to  diminish  the 
claimant's  capacity  for  basic  work 
activities  to  the  extent  that  the 
claimant's  alleged  functional  limitations 
and  restrictions  due  to  symptoms,  such 
as  pain,  can  reasonably  be  accepted  as 
consistent  with  the  objective  medical 
evidence  and  other  e\idence. 

(d)  Consideration  of  symptoms  in  the 
disability  determination  process.  The 
Board  follows  a  set  order  of  steps  to 
determine  whether  the  claimant  is 
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disabled.  If  the  claimant  is  not  doing 
substantial  gainful  activitv.  the  Board 
considers  the  claimant's  symptoms, 
such  as  pain,  to  evaluate  whether  the 
claimant  has  a  severe  physical  or  mental 
impairment(s),  and  at  each  of  the 
remaining  steps  in  the  process.  Section 
220.100  e.xplains  this  process  in  detail. 
The  Board  also  considers  the  claimant's 
symptoms,  such  as  pain,  at  the 
appropriate  steps  in  the  Board's  review 
when  the  Board  considers  whether  the 
claimant's  disability  continues.  Subpart 
O  of  this  part  explains  the  procedure  the 
Board  follows  in  reviewing  whether  tiie 
claimant's  disahilitv  continues. 

(1)  S'eed  to  establish  a  severe 
medically  determinable  impairment(s). 
The  claimant's  symptoms,  such  as  pain, 
fatigue,  shortness  of  breath,  weakness, 
or  nervousness,  are  considered  in 
making  a  determination  as  to  whether 
the  claimant's  im.pairment  or 
combinatiim  of  impairment(s)  is  severe. 
(See  §  220.100(bK2)  of  this  part). 

(2)  Decision  ivhether  the  Listing  of 
Impairments  is  met.  Some  listed 
impairment(s)  include  symptoms,  such 
as  pain,  as  criteria.  Section  220.100(f)  of 
this  part  explains  how  the  Board 
considers  the  claimant's  svmptoms 
when  the  claimant's  symptoms  are 
included  as  criteria  for  a  listed 
impairment. 

(3)  Decision  whether  the  Listing  of 
Impairments  is  equaled.  If  the 
claimant's  impairment  is  not  the  same 
as  a  listed  impairment,  the  Board  must 
determine  whether  the  claimant's 
impairment(s)  is  medically  equivalent  to 
a  listed  impairment.  .Section  220.111  of 
this  part  explains  how^  the  Board  makes 
this  determination.  Under  §  220.111(b) 
of  this  part,  the  Board  will  consider 
equivalence  based  on  medical  evidence 
only.  In  considering  whether  the 
claimant's  symptoms,  signs,  and 
laboratory  findings  are  medically  equal 
to  the  symptoms,  signs,  and  laboratory 
findings  of  a  listed  impairment,  the 
Board  will  look  to  see  whether  the 
claimant's  symptoms,  signs,  and 

■  laboratory  findings  are  at  least  equal  in 
severity  to  the  listed  criteria.  However, 
the  Board  will  not  substitute  the 
claimant's  allegations  of  pain  or  other 
symptoms  for  a  missing  or  deficient  sign 
or  laboratory  finding  to  raise  the 
severity  of  the  claimant's  impairment(s) 
to  that  of  a  listed  impairment.  If  the 
symptoms,  signs,  and  labgratory 
findings  of  the  claimant's  impairment(s) 
are  equivalent  in  severity  to  those  of  a 
listed  impairment,  the  Board  will  find 
the  claimant  disabled.  If  it  does  not,  the 
Board  will  consider  the  impact  of  the 
claimant's  symptoms  on  the  claimant's 
residual  functional  capacity.  [See 
paragraph  (d)(4)  of  this  section.) 


(4)  Impact  of  symptoms  (including 
pain)  on  residual  functional  capacity.  If 
the  claimant  has  a  medically 
determinable  severe  physical  or  mental 
impairment(s),  but  the  claimant's 
impairment(s)  does  not  meet  or  equal  an 
impairment  listed  in  Appendix  1  of  this 
part,  the  Board  will  consider  the  impact 
of  the  claimant's  impairment(s)  and  any 
related  symptoms,  including  pain,  on 
the  claimant's  residual  functional 
capacity.  (See  §  220.120  of  this  part.) 
■  5.  Section  220.1 20  is  revised  to  read  as 
follows: 

§220.120    Ttie  claimant  s  residual 
functional  capacity. 

(aj  GeneraJ.  The  claimant's 
impairment(s).  and  any  related 
symptoms,  such  as  pain,  may  cause 
physical  and  mental  limitations  that 
affect  what  the  claimant  can  do  in  a 
work  setting.  The  claimant's  residual 
functional  capacity  is  what  the  claimant 
can  still  do  despite  the  claimant's 
limitations.  If  the  claimant  has  more 
ihan  one  impairment,  the  Board  will 
consider  all  of  the  claimant's 
impairment{s)  of  which  the  Board  is 
aware.  The  Board  will  consider  the 
claimant's  ability  to  meet  certain 
demands  of  jobs,  such  as  physical 
demands,  mental  demands,  sensorv 
requirements,  and  other  functions,  as 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  section.  Residual  functional 
capacity  is  an  assessment  based  upon  all 
of  the  relevant  evidence.  It  may  include 
descriptions  (even  the  claimant's  own) 
of  limitations  that  go  beyond  the 
symptoms,  such  as  pain,  that  are 
important  in  the  diagnosis  and 
treatment  of  the  claimant's  medical 
condition.  Observations  bv  the 
claimant's  treating  or  examining 
physicians  or  psychologists,  the 
claimant's  family,  neighbors,  friends,  or 
other  persons,  of  the  claimant's 
limitations,  in  addition  to  those 
observations  usually  made  during 
formal  medical  examinations,  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  with  the  claimant's 
medical  records  to  enable  us  to  decide 
to  what  extent  the  claimant's 
impairment(s)  keeps  the  claimant  from 
performing  particular  work  activities. 
This  assessment  of  the  claimant's 
remaining  capacity  for  work  is  not  a 
decision  on  whether  the  claimant  is 
disabled,  but  is  used  as  the  basis  for 
determining  the  particular  types  of  work 
the  claimant  may  be.  able  to  do  despite 
the  claimant's  impairment(s).  Then, 
using  the  guidelines  in  §§  220.125  and 
220.134  of  this  part  the  claimant's 
vocational  background  is  considered 
along  with  the  claimant's  residual 


functional  capacity  in  arriving  at  a 
disability  determination  or  decision.  In 
deciding  whether  the  claimant's 
disability  continues  or  ends,  the 
residual  functional  capacity  assessment 
may  also  be  used  to  determine  whether 
any  medical  improvement  the  claimant 
has  experienced  is  related  to  the 
claimant's  ability  to  work  as  discussed 
in  §220.178  of  this  part. 

(b)  Physical  abilities.  When  the  Board 
assesses  the  claimant's  physical 
abilities,  the  Board  first  assesses  the 
nature  and  extent  of  the  claimant's 
physical  limitations  and  then 
determines  the  claimant's  residual 
functional  capacity  for  w  ork  activity  on 
a  regular  and  continuing  basis.  A 
limited  ability  to  perform  certain 
physical  demands  of  work  activity,  such 
a%sitting,  standing,  walking,  lifting, 
carrying,  pushing,  pulling,  or  other 
physical  functions  (including 
manipulative  or  postural  functions, 
such  as  reaching,  handling,  stooping  or 
crouching),  may  reduce  the  claimant's 
ability  to  do  past  work  and  other  work. 

(c)  Mental  abilities.  When  the  Board 
assesses  the  claimant's  mental  abilities, 
the  Board  first  assesses lhe  nature  and 
extent  of  the  claimants  mental 
limitations  and  restrictions  and  then 
determines  the  claimant's  residual 
functional  capacity  for  work  activity  on 
a  regular  and  continuing  basis.  A 
limited  ability  to  carry  out  certain 
mental  activities,  such  as  limitations  in 
understanding,  remembering,  and 
carrying  out  instructions,  and  in 
responding  appropriately  to 
super\'ision.  co-workers,  and  work 
pressures  in  a  work  setting,  may  reduce 
the  claimant's  ability  to  do  past  work 
and  other  w  ork. 

(d)  Other  abilities  affected  by 
impairment! si.  Some  medically 
determinable  impairment(s).  such  as 
skin  impairment(s),  epilepsy, 
impairment(s)  of  vision,  hearing  or  other 
senses,  and  impairment(s)  which 
impose  en\'ironmental  restrictions,  may 
cause  limitations  and  restrictions  which 
affect  other  work-related  abilities.  If  the 
claimant  has  this  type  of  impairment(s). 
the  Board  considers  any  resulting 
limitations  and  restrictions  which  may 
reduce  the  claimant's  ability  to  do  past 
work  and  other  work  in  deciding  the 
claimant's  residual  functional  capacity. 

(e)  Total  limiting  effects.  When  the 
claimant  has  a  severe  impairment(s).  but 
the  claimant's  symptoms,  signs,  and 
laboratory  findings  do  not  meet  or  equal 
those  of  a  listed  impairment  in 
Appendix  1  of  this  part,  the  Board  will 
consider  the  limiting  effects  of  all  of  the 
claimant's  impairment(s).  even  those 
that  are  not  severe,  in  determining  the 
claimant's  residual  functional  capacity. 
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Pain  or  other  sMiiptoms  nun  cause  a 
limitation  of  function  lieyond  that 
which  can  be  determined  on  the  basis 
of  the  anatomical,  physiological  or 
psychological  abnormalities  considered 
alone;  e.g..  someone  with  a  low  back 
disorder  may  be  fully  capable  of  the 
physical  demands  consistent  with  those 
of  sustained  medium  work  activity,  but 
another  person  with  the  same  disorder, 
because  of  pain,  may  not  be  capable  of 
more  than  the  physical  demands 
consistent  with  those  of  light  work 
activity  on  a  sustained  basis,  hi 
assessing  the  total  limiting  effects  of  the 
claimant's  impairment(s)  and  any 
related  symptoms,  the  Board  will 
consider  all  of  the  medical  and 
nonmedical  evidence,  including  the 
information  described  in  §  220.114  of 
this  part. 

■  6.  A  new  §220.135  is  added  to  Subpart 
k  to  read  as  follows: 

§220,135     Exertional  and  nonexertional 
limitations. 

trtj  General.  The  claimant's 
impairment(s)  and  related  symptoms, 
such  as  pain,  mav  cause  limitations  of 
function  or  restrictions  which  limit  the 
c  laimant's  ability  to  meet  certain 
demands  of  jobs.  These  limitations  may 
be  exertional,  nonexertional,  or  a 
combination  of  both  Limitations  are 
classified  as  exertional  if  they  affect  the 
'  claimant's  ability  to  jneet  the  strength 
demands  of  jobs.  The  classification  of  a 
limitation  as  exertional  is  related  to  the 
United  States  Department  of  Labor's 
classification  of  )obs  by  various 
exertional  levels  (sedentary,  light, 
medium,  heaw.  and  very  heavy)  in 
terms  of  the  strength  demands  for 
sitting,  standing,  walking,  lifting, 
carrying,  pushing,  and  pulling.  Sections 
220  132  and  220.1.34  of  this  part  explain 
how  the  Bo£ud  uses  the  classification  of 
jobs  by  exertional  levels  (strength 
demands)  which  is  contained  in  the 
Dictionary  of  Occupational  Titles 
published  by  the  Department  of  Labor, 
to  determine  thei^exertional 
requirements  of  work  which  exists  in 
the  national  economy.  Limifetions  or 
restrictions  which  affec;t  the  claimant's 
ability  to  meet  the  demands  of  jobs 
other  than  the  strength  demands,  that  is, 
demands  other  than  sitting,  standing, 
walking,  lifting,  carrying,  pushing  or 
pulling,  are  considered  nonexertional. 
Sections  220.100(b){.T)  and  220.180(h)  of 
this  part  explain  that  if  the  claimant  can 
no  longer  do  the  claimant's  past  relevant 
work  because  of  a  severe  medically 
determinable  impairment(s),  the  Board 
must  determine  whether  the  claimant's 
impairment(s).  when  considered  along 
with  the  claimant's  age.  education,  and 
work  experience,  prevents  the  claimant 


from  doing  any  other  work  which  exists 
in  the  national  economy  in  order  to 
decide  whether  the  claimant  is  disabled 
or  continues  to  be  disabled.  Paragraphs 
(b).  (c).  and  (d)  of  this  section  explain 
how  the  Board  applies  the  medical- 
vocational  guidelines  in  Appendix  2  of 
this  part  in  making  this  determination, 
depending  on  whether  the  limitations  or 
restrictions  imposed  by  the  claimant's 
impairment(s)  and  related  symptoms, 
such  as  pain,  are  exertional, 
nonexertional,  or  a  combination  of  both. 

(b)  Exertional  limitations.  When  the 
limitations  and  restrictions  imposed  by 
the  claimant's  impairment(s)  and  related 
symptoms,  such  as  pain,  affect  only  the 
claimant's  ability  to  meet  the  strength 
demands  of  jpbs  (sitting,  standing, 
walking,  lifting,  carrying,  pushing,  and 
pulling),  the  Board  considers  that  the 
claimant  has  only  exertional  limitations. 
When  the  claimant's  impairment(s)  and 
related  symptoms  only  impose 
exertional  limitations  and  the  claimant's 
specific  vocational  profile  is  listed  in  a 
rule  contained  in  Appendix  2  of  this 
part,  the  Board  will  directly  apply  that 
rule  to  decide  whether  the  claimant  is 
disabled. 

(c)  Nonexertional  limitations.  (1) 
When  the  limitations  and  restrictions 
imposed  by  the  claimant's 
impairment(s)  and  related  symptoms, 
such  as  pain,  affect  only  the  claimant's 
ability  to  meet  the  demands  of  jobs 
other  than  the  strength  demands,  the 
Board  considers  that  the  claimant  has 
only  nonexertional  limitations  or  . 
restrictions.  Some  examples  of 
nonexertional  limitations  or  restrictions 
include  the  following: 

(i)  Difficulty  functioning  because  the 
claimant  is  nervous,  anxious,  or 
depressed; 

(ii)  Difficulty  maintaining  attention  or 
concentration; 

(iii)TDiffiGulty  understanding  or 
remembering  detailed  instructions; 
(iv)  Difficulty  in  seeing  or  hearing; 
(v)  Difficulty  tolerating  some  physical 
feature{s)  of  certain  work  settings,  e.g., 
the  claimant  cannot  tolerate  dust  or 
fumes:  or 

(vi)  Difficulty  performing  the 
manipulative  or  postural  functions  of 
some  work  such  as  reaching,  handling, 
stooping,  climbing,  crawling,  or 
crouching. 

(2)  If  the  claimant's  impairment(s)  and 
related  symptoms,  such  as  pain,  only 
affect  the  claimant's  ability  to  perform 
the  nonexertional  aspects  of  work- 
related  activities,  the  rules  in  Appendix 
2  do  not  direct  factual  conclusions  of 
disabled  or  not  disabled.  The 
determination  as  to  whether  disability 
exists  will  be  based  on  the  principles  in 
the  appropriate  sections  of  the 


regulations,  giving  consideration  to  the 
rules  for  specific  case  situations  in 
Appendix  2  of  this  part. 

(d)  Combined  exertional  and 
nonexertional  limitations.  When  the 
limitations  and  restrictions  imposed  by 
the  claimant's  impairment(s)  and  related 
symptoms,  such  as'pain,  affect  the 
claimant's  ability  to  meet  both  the 
strength  and  demands  of  jobs  other  than 
the  strength  demands,  the  Board 
considers  that  the  claimant  has  a 
combination  of  exertional  and 
nonexertional  limitations  or  restrictions. 
If  the  claimant's  impairment(s)  and 
related  symptoms,  such  as  pain,  affect 
the  claimant's  ability  to  meet  both  the 
strength  and  demands  of  jobs  other  than 
the  strength  demands,  the  Board  will 
not  directly  apply  the  rules  in  Appendix 
2  unless  there  is  a  rule  that  directs  a 
conclusion  that  the  claimant  is  disabled 
based  upon  the  claimant's  strength 
limitations:  otherwise  the  rules  provide 
a  framework  to  guide  the  Board's 
decision. 


Appendix  2  to  Part  220— Medical- 
Vocational  Guidelines 

■  7,  Revise  section  200.00(c)  of 
Appendix  2  to  part  220— Medical- 
Vocational  Guidelines  to  read  as  follows:= 
200.00     Introduction. 

*****  »' 

(c)  In  the  application  of  the  rules,  the 
individual's  residual  functional  capacity 
(i.e..  the  maximum  degree  to  which  the 
individual  retains  the  capacity  for 
sustained  performance  of  the  physical- 
mental  requirements  of  jobs),  age, 
education,  and  work  experience  must 
first  be  determined.  When  assessing  the 
person's  residual  functional  capacity, 
the  Board  considers  his  or  her 
symptoms  (such  as  pain),  signs,  and 
laboratory  findings  together  with  other 
evidence  the  Board  obtains. 
***** 

Dated:  October  16.  2003.    ' 
By  Authority  of  the  Board. 
Beatrice-Ezerski,  j 

Secretary  to  the  Board. 

IFR  Doc.  03-26623  Filed  10-21-03;  8:4-5  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  402 
[Regulations  No.  2] 
RIN  0960-AF91 

Availability  of  Information  and  Records 
to  the  Public 

agency:  Social  Security  Administration. 
ACTION:  Final  rules. 
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SUMMARY:  These  final  rules  amend  our 
regulations  to  reflect  organizational 
changes  and  to  correct  a  typographical 
error.  We  are  changing  the  title  of  the 
official  responsible  for  decisions  on 
Freedom  of  Information  Act  (FOIA) 
requests  to  conform  to  organizational 
changes.  These  revisions  will  inform  the 
public  of  the  change  in  the  official 
designated  as  SSA's  Freedom  of 
Information  Officer. 
^EFFECTIVE  DATE:  October  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethel  Burrows,  Social  Insurance 
Specialist.  ()ffic(>  of  Public  Disclosure. 
Office  of  the  General  Counsel,  1500 
Dunleavy  Building,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235- 
6401,  regulations  a  ssci  gov.  (410)  965- 
3948  or  TTY  (410)  9bb-5609  for 
information  about  this  rule.  For 
information  on  eligibility  or  fding  for 
benefits:  Call  oyr  national  toll-free 
numbers,  1-800-772-1213  or  TTY  1- 
800-325-0778  or  visit  our  Internet 
website,  Social  Security  Online,  at  httpJ 
/wTvu'.  socialsecurity.gov. 

Electronic  \'ersion 

The  electronic  file  of  this  document  is 
available  on  the  date  of  publication  in 
the  Federal  Register  at  http:// 
n-wiwgpoaccess.gov/fr/index.html.  It  is 
also  available  on  the  Internet  site  for 
SSA  (i.e..  Social  Security  Online)  at 


http: 


11' 


www  snrinlsprurWv  ^o\\ 


SUPPLEMENTARY  INFORMATION:  On 
October  10.  2002,  we  published  a  notice 
of  organizational  and  functional  chi^ges 
within  the  Office  of  the  General  Counsel 
(OGC)  (67  FR  63185).  The  notice     , 
established  the  Office  of  Public 
Disclosure  in  OGC,  which  is  new- 
responsible  for  FOIA  activities  in  SSA. 
The  Office  of  Program  Support,  Office  of 
Disclosure  Policy  previously  performed 
this  function,  in  the  Office  of  Disability 
and  Income  Security  Programs.  On      'r* 
November  15.  2002.  we  published  a 
notice  deleting  the  Office  of  Program 
Support  as  an  organization  (67  FR 
69287). 

We  last  published  final  rules  revising 
these  sections  in  the  Federal  Register  on 
[anuary  29,  1997  (62  FR  4154).  These 
changes  \Ve  are  publishing  today  do  not 
affect  any  programs  or  the  eligibility 
criteria  for  an\'  programs. 

Regulatory  Procedures 

Justification  for  Final  Rule  and  for 
Waiving  the  30-Day  Delay  in  the 
Effective  Date 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act,  42  U.S.C.  902(a)(5), 
we  follow  the  Administrative  Procedure 
Act  (APA),  5  U,S.C.  553.  The  APA 


provides  exceptionsto  its  notice  and 
public  comment  procedures  when  an 
agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures 
because  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  dispensing  with  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  for  these  rules. 
Good  cause  exists  because  we  are 
making  no  substantive  changes  in  these 
final  rules.  We  are  merely  updating  the 
sections  of  our  regulations  where  the 
organizational  structure  changed  for  the 
Office  of  Public  Disclosure  and  making 
one  typographical  correction.  Therefore, 
we  have  determined  that  opportunity 
for  prior  comment  is  unnecessary,  and 
we  are  issuing  this  regulation  as  final 
rules.  In  addition,  we  find  good  cause 
for  dispensing  with  the  30-day  delay  in 
the  effective  date  of  a  substantive  rule 
provided  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  our  regulations. 

Executive  Order  12866.  as  .Amended  hv 
Executive  Order  13258 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  as  amended  by  Executive  Order 
13258.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulator}'  Flexibility  Act 

We  certif\'  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on^a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  rules  impose  no  additional 
reporting  and  recordkeeping 
requirements  that  require  OMB 
clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
EKsability  Insurance:  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance;  96.006 
Supplemental  Security  Income:  and  96.020 
Special  Benefits  for  Certain  World  War  II 
Veterans.)  . 

List  of  Subjects  in  20CFR  Part  402 

Administrative  practice  and 
procedure.  Archives  and  records. 
Freedom  of  information. 


Dated:  October  10.  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Securilv- 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  part  402  of  chapter  III 
of  title  20  of  the  Code  of  Federal 

Regulations  as  fnlliiw>^ 

PART  402— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

■  1 .  The  authority  citation  for  part  402 
continues  to  read  as  follows: 

Authority:  Sees.  205.  702(a)(5),  and  1106  of 
the  Social  Security  Act;  (42  U.S.C.  405. 
902(a)(5),  and  1306);  5  U.S.C.  552  and  552a: 
8  U.S.C.  1360;  18  U.S.C.  1905.  26  U.S.C. 
6103:  36  U.S.C.  92.3b:  31  U.S.C.  9701:  E.G. 
12600,  52  FR  23781,  3  CFR.  1987  Comp.,  p. 
235. 

■  2.  Section  402.125  is  amended  by 
removing  the  words  "Director,  Office  of  . 
Disclosure  Policy"  and  adding  in  their 
place  the  words  "Deputy  Executive 
Director  for  the  Office  of  Public 
Disclosure,  Office  of  the  General 
Counsel." 

■  3.  Section  402.135  is  amended  by 
removing  the  words  "The  Director, 
Office  of  Disclosure  Policy"  and  adding 
in  their  place  the  words  "The  Deputy 
Executive  Director  for  the  Office  of 
Public  Disclosure,  Office  of  the  Gener^ 
Counsel." 

■  4.  In  section  402.180,  paragraph  (a),  the 
cross-reference  to  §402.120  is  revised  to 
§402.140. 

■  5.  In  §  402.190,  paragraph  (a)  is 
amended  by  removing  the  words 
"Director.  Office  of  Disclosure  Policy  " 
and  adding  in  their  place  the  words 
"Deputy  Executive  Director  for  the 
Office  of  Public  Disclosure,  Office  of  the 
General  Counsel." 

■  6.  Section  402.195.  paragraph  (a)  is 
amended  by  removing  the  words 
"Director  of  the  Office  of  Disclosure 
Policy"  and  adding  in  their  plac^e  the 
words  "Deputy  Executive  Director  for 
the  Office  of  Public  Disclosure,  Office  of 
the  General  Coiuisel. " 

(FR  Doc.  03-26586  Filed  10-21-03;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Mdministration 
21  CFR  Parts  522  and  556 

implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ceftiofur 
Crystalline  Free  Acid 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.^dmi^lst^atlon  (FDA)  is  amending  the 
anmial  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pharmacia 
&  Upjohn  Co  The  NADA  provides  for 
the  vetermary  prescription  use  of 
ceftiofur  crvstalline  free  acid  suspension 
in  beef  and  nonlactating  dairv  cattle,  by 
subcutaneous  injection  in  the  ear.  for 
the  treatment  and  control  of  bovine 
respiraturv  disease  (BRD). 
DATES:  This  rule  is  effective  October  22, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
C;.  Ckitthardt,  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855.  M)\-H27-757\.  e- 
mail;  jgottbararvm  fda aov- 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
S(  Upjohn  Co..  7000  Portage  Rd., 
Kalamazoo.  MI  49001-0199.  filed 
NADA  141-209  for  NAXCEL  XT      - 
(ceftiofur  crystalline  free  acid)  Sterile 
Suspension.  The  NADA  provides  for  the 
veterinary  prescription  use  of  ceftiofur 
crystalline  free  acid  suspension  in  beef 
and  nonlactating  dairv  cattle,  by 
suhc  utaneous  injection  in  the  ear.  for 
the  treatment  of  BRD  (shipping  fever, 
pneumonia)  associated  with 
Mannhpimm  hupmohiica.  Pasteurella 
niultncidu.  and  Fiufmnphilus  somnus 
and  for  the  control  of  respiratory  disease 
in  cattle  at  high  risk  of  developing  BRD 
associated  with  M  haenwh'tica.  P. 
multocida.  and  H  sonwus.  The 
application  is  approved  as  of  September 
5.  2003.  and  the  regulations  are 
amended  in  21  CFR  part  522  by  adding 
new  §  522.315  to  reflect  the  approval.  In 
addition.  21  CFR  556.113  is  being 
amended  to  add  an  acceptable  single- 
dose  intake  for  residues  of  ceftiofur  at 
the  injection  site  and  a  tolerance  for 
residues  at  the  injection  site.  The  basis 
of  approval  is  discussed  in  the  freedom 
of  information  summary 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1](e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 


support  approval  of  this  application 
may  be  seen  in  tl^e  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  thrpugh 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U  S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
September  5,  2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  522 


Animal  drugs. 
21  CFR  Part  556 

Animal  drugs,  Foods. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.315  is  added  toTead  as 
follows:     I 

§522.315    Ceftiofur  crystalline  free  acid. 

(a)  Specifications.  Each  milliliter  of 
suspension  contains  200  milligrams 
(mg)  ceftiofur  equivalents  (CE). 

(^)  Sponsor.  See  No.  000009  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.113 
of  this  chapter. 

(d)  Conditions  of  use  in  cattle — (1) 
Amount.  6.6  mg  CE  per  kilogram  of 
body  weight  by  a  single,  subcutaneous 
injection  in  the  middle  third  of  the 
posterior  aspect  of  the  ear. 

(2)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(BRD,  shipping  fever,  pneumonia) 


associated  with  Mannhcimia 
haemolvtica.  Pasteurella  multocida.  and 
Haemophilus  somnus.  For  the  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  BRD  associated  with  M. 
haemohiica.  P.  multocida.  and  H 
somnus.^ 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 
a  licensed  veterinarian.  A  withdrawal 
period  has  not  been  established  in 
preruminating  calves.  Do  not  use  in 
calves  to  be  processed  for  veal. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

■  3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342.  360b.  371. 

■  4.  Section  556.113  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1);  by  adding  a  new  header  to 
paragraph  (a);  by  adding  new  paragraph 
(a)(2);  and  by  adding  a  new  sentence  to 
the  end  of  paragraph  (b)(2)  to  read  as 
follows: 

§556.113    Ceftiofur. 

(a)  Acceptable  daily  intake  and 
acceptable  single-dose  intake — H) 

^  Acceptable  daily  mtakelADII.*    *    * 
(2)  Acceptable  single-dose  intake 
(ASDll.  The  ASDI  total  residues  of 
ceftiofur  is  0.830  milligrams  per 
kilogram  of  body  weight.  The  ASDI  is 
the  amount  of  total  residues  of  ceftiofur 
that  may  safely  be  consumed  in  a  single 
meal.  The  ASDI  is  used  to  derive  the 
tolerance  for  residues  of 
desfuroylcpftiofur  at  the  injection  site. 

(b)  *   *   * 

(1)  *   *   * 

(2)  *   *   *  The  tolerance  for  residues  of 
desfuroylcpftiofur  in  injection  site 
muscle  is  166  parts  per  million. 

Dated:  October  2.  2003. 
Andrew  J.  Beaulieu, 
Acting  Director.  Center  for  Veterinary 
Medicine. 
|FR  Doc.  03-26,i69  Filed  10-21-03;  8:45  am] 
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ACTION:  Final  regulations. 


SUMMARY:  This  dofiument  contains  final 
regulations  providing  rules  regarding 
the  application  of  the  general  entity 
classification  rules  to  certain  foreign 
business  entities,  in  particular  providing 
a  rule  that  terminates  the  grandfathered 
status  of  certain  foreign  business  entities 
upon  a  50  percent  r:hange  of  ownership 
and  a  special  rule  that  clarifies  and 
further  modifies  the  rules  relating  to 
whether  the  classification  of  certain 
foreign  eligible  entities  is  relevant  for 
Federal  tax  purposes. 
EFFECTIVE  DATES:  These  regulations  are 
effective  as  of  October  22.  200.f 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Gootzeit.  (2021  622-3860  (not 
d  toll-free  number! 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  18.  1996.  Trea<urv  and 
IRS  published  in  the  Federal  Register 
(61  FR  66584)  final  regulations  relating 
to  the  classification  of  business  entities 
under  section  7701  (check-the-box 
regulations).  On  November  29.  1999. 
Treasury  and  the  IR.S  published  in  the 
Federal  Register  (64  FR  66591)  a  notice 
of  proposed  rulemaking  (REG-1 10385- 
99)  proposing  to  amend  §^  301.7701-2 
and  301.7701-3  of  the  current  check- 
the-box  regulations  (proposed 
regulations).  A  public  hearing  on  the 
proposed  regulations  was  held  on 
January  31.  2000.  In  addition,  written 
comments  were  received.  Most  of  the 
written  and  oral  comments  related  to 
proposed  §  301.7701-3(h).  which 
provided  a  rule  that  would  have 
operated  to  change  the  classification  of 
a  foreign  disregarded  entity  if  a  so- 
called  "extraordinary  transaction" 
occurred  one  day  before  or  within  one 
year  after  the  election  to  treat  the  entity 
as  disregarded.  On  )une  26.  2003, 
Treasury  and  the  IRS  issued  Notice 
2003-46  (2003-28  IRB  53)  announcing 
the  intention  to  withdraw  this 
extraordinary  transaction  rul^  of 
proposed  §  3"oi.7701-3(h)  and  to 
finalize  the  remaining  provisions  of  the 
proposed  regulations. 

With  the  publication  of  a  notice  of 
withdrawal  elsewhere  in  this  issue  of 
the  Federal  Register,  proposed 
§  301.7701-3(h)  is  withdrawn.  This 
Treasury  decision  adopts  without 
substantive  change  the  remaining 
pro\-isions  of  the  proposed  regulations. 
The  final  regulations  thus  adopt  the 
following  provisions  from  the  proposed 
regulations:  (1)  The  rule  that  terminates 
the  grandfathered  status  of  certain 
foreign  business  entities  when  there  has 
been  a  50  percent  change  of  ownership 


of  such  entity;  (2)  the  provision       n 
clarifying  that  a  foreign  eligible  entity 
with  respect  to  which  an  entity 
classification  election  is  made  and 
which  is  not  otherwise  relevant  for 
Federal  tax  purposes  is  deemed  so 
relevant  only  on  the  effective  date 
specified  on  a  Form  8832,  "Entity 
Classification  Election':  and  (3)  the 
modifications  to  the  classification  rules 
for  certain  foreign  eligible  entities  that 
have  never  been  relevant  or  are  no 
longer  relevant  for  Federal  tax  purposes. 

Explanation  of  Provisions 

A.  Grandfathered  Foreign  Per  Se  Entities 

The  check-the-box  regulations  allow 
certain  foreign  business  entities  that 
were  in  existence  and  treated  as 
partnerships  prior  to  the  date  the  check- 
the-box  regulations  were  proposed  (PS- 
43-95,  61  FR  21989)  and  that  would 
otherwise  be  classified  as  per  se 
corporations  under  §  301.7701-2(b)(8)(i) 
to  remain  classified  as  partnerships  if 
the  conditions  enumerated  in 
§  301,7701-2(d)(l)  are  satisfied.  These 
rules  also  provide  that  the  occurrence  of 
certain  events  results  in  a  termination  of 
this  grandfathered  status.  See 
§  301.7701-2(d)(3)(i).  The  final 
regulations  adopt  the  rule  in  the 
proposed  regulations  at  §  301.7701- 
2(d)(3)(i)  that  provides  an  additional 
event  resulting  in  the  termination  of  an 
entity's  grandfathered  status.  Under  this 
rule,  an  entity's  grandfathered  status  is 
terminated  on  the  date  when  one  or 
more  persons  who  were  not  owners  of 
the  entity  as  of  November  29.  1999,  own 
in  the  aggregate  a  50  percent  or  greater 
interest  in  the  entity.  Consistent  with 
the  proposed  regulations,  the  final 
regulations  provide  that  this  rule  will 
apply  as  of  the  date  the  final  regulations 
are  published  in  the  Federal  Register; 
therefore,  if  persons  that  were  not 
owners  of  a  grandfathered  entity  on 
November  29,  1999,  obtain  a  greater 
than  50  percent  ownership  interest 
between  November  29,  1999,  and 
October  22,  2003,  the  grandfathered 
entity  will  cease  to  have  that  status  on 
October  22,  2003. 

Several  commentators  requested 
clarification  as  to  whether  this  rule 
takes  into  account  changes  in  direct 
ownership  only  or  also  changes  in 
indirect  ownership,  and  they  suggested 
that  the  rule  should  take  into  account 
only  changes  in  direct  ownership. 
Treasury  and  the  IRS  believe  that  for 
purposes  of  grandfathered  foreign  per  se 
entities  a  rule  that  took  only  direct 
changes  of  ownership  into  account 
could  be  easily  circumvented  in 
inappropriate  cases.  Therefore,  this  rule 
has  not  been  modified  in  these  final 


regulations.  Some  commentators 
requested  that  the  rule  be  limited  to 
significant  changes  in  ownership  within 
a  specified  period  of  time.  For  example, 
one  commentator  suggested  that  the  rule 
be  limited  to  situations  where  persons 
obtained  a  50  percent  or  greater 
ownership  interest  within  a  12-month 
period.  The  final  regulations  do  not 
adopt  this  suggestion  because  Treasury 
and  the  IRS  believe  that  an  entity 
should  retain  grandfathered  status  only 
if  there  have  been  no  significant  changes 
in  the  ownership  of  that  entity. 

B.  Relevance  of  Classification 

The  check-the-box  regulations 
provide  that  if  the  classification  of  a 
foreign  eligible  entity  that  was 
previously  relevant  for  Federal  tax 
purposes  ceases  to  be  relevant  for  60 
consecutive  months  and  then 
subsequently  becomes  relevant  again, 
the  entity's  classification  at  the  start  of 
the  subsequent  period  of  relevance  will 
be  determined  under  the  default 
classification  rules  (60-month  rule). 

These  final  regulations  adopt  the  two 
rules  in  the  proposed  regulations  that 
relate  to  the  application  of  the  60-month 
rule.  First,  these  final  regulations  adopt 
the  riile  providing  that  the  classification 
of  a  foreign  eligible  entity  that  files  an 
entity  classification  election  is  deemed 
to  be  relevant  for  Federal  tax  purposes 
on  the  effective  date  of  the  election  for 
purposes  of  the  60-month  rule.  Second, 
these  final  regulations  adopt  the  rule 
providing  that  the  classification  of  a 
foreign  eligible  entity  whose 
classification  has  never  been  relevant 
for  Federal  tax  purposes  will  initially  be 
determined  pursuant  to  the  default 
classification  provisions  of  §  301.7701- 
3(b)(2)  at  the  time  the  classification  of 
the  entity  first  becomes  relevant. 

Commentators  generally  agreed  with 
and  supported  the  approach  taken  in  the 
proposed  regulations  with  respect  to  the 
relevance  issues,  and  several 
commentators  requested  that  these 
provisions  be  retroactive  when 
finalized.  These  final  regulations  do  not 
adopt  the  suggestion  that  these 
provisions  be  applied  retroactively, 
because  Treasury-  and  the  IRS  believe 
that  it  is  not  in  the  interest  of  sound  tax 
administration. 

One  commentator  requested  that  the 
provisions  be  revised  to  clarifv-  that  it  is 
the  Federal  tax  classification  of  the 
foreign  eligible  entity,  and  not  the  entity 
itself,  that  is  deemed  to  be  relevant. 
Treasury'  and  the  IRS  have  adopted  this 
clarifying  change  in  these  final 
regulations. 

One  commentator  requested  that  the 
regulations  clarify  why  the  classification 
of  a  foreign  eligible  entity,  not  otherwise 
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relfvant.  that  files  Form  8832.  'Entity 
(Classification  Election",  is  deemed 
relevant  imly  on  the  date  the  entity 
classification  election  is  effective.  The 
commentator  neither  suggested  what  the 
period  of  deemed  relevance  should  be  if 
•  not  limited  to  one  dav  nor  suggested  a 
principle  for  when  the  deemed 
relevance  should  terminate  such  that 
the  60-month  rule  would  be  triggered.  In 
the  interest  of  certaintv  and 
admmistrability  of  the  application  of  the 
60-month  rule,  Treasury  and  the  IRS 
have  retained  the  limitation  of  deemed 
relevance  to  the  day  on  which  the 
entity's  classification  is  effective. 

One  commentator  requested  further 
guidance  on  when  and  under  what 
circumstances  the  classification  of  a 
foreign  eligible  entitv  that  was 
previously  relevant  ceases  to  be  relevant 
under  the  60-month  rule.  Treasury  and 
the  IRS  believe  §  301.7701-3(d)(l)  and 
(3)  pro\ide  sufficient  guidance  on  when 
an  entity's  classification  becomes 
relevant  and,  accordingly,  when  an 
entity's  classification  ceases  to  be 
relevant. 

One  commentator  suggested  that  the 
regulations  be  revised  to  provide  that  an 
election  by  a  non-relevant  foreign  entity 
to  continue  its  current  classification 
ma\  be  filed  at  any  time  within  the  60- 
mnnth  period  starling  on  the  day  after 
fhf  date  of  the  most  recent  election  for 
that  entitv,  and  that  such  election  will 
start  a  new  60-month  period.  Section 
301.7701-3(c)  provides  that  an  eligible 
tMitity  mav  elect  to  be  classified  other 
than  as  provided  under  the  default 
(  lassification  rules  of  §  301.7701-3(b), 
or  to  change  its  election.  Allowing  an 
'■ligible  entity  whose  classification  is 
not  relevant  to  renew  its  election  for 
purposes  of  the  60-month  rule  would 
frustrate  the  policies  underlying  that 
rule  Accordingly,  the  suggestion  was 
not  adopted. 

One  commentator  requested 
clarification  and  examples  regarding  the 
determination  of  the  classification  of  a 
foreign  eligible  entity  whose 
classification  was  never  relevant  or 
whose  classification  has  not  been 
relevant  for  60  months  and  therefore  has 
lapsed  under  the  60-month  rule.  In 
either  case  (assuming  in  the  latter  case 
that  no  election  is  made  following  the 
lapse  of  the  classification),  the  entity's 
classlfic:ation  initially  will  be 
detf^rmined  under  the  default 
classification  rules  of  4?  301 .7701-3(b)(2) 
when  the  classification  of  the  entity 
becomes  relevant.  Under  the  general 
rules  of  §  301.7701-3(c).  an  eligible 
entity  may  elec;t  at  such  time  to  be 
classified  other  than  as  provided  under 
the  default  classification  rules,  and  may 
elect  at  some  later  time  to  change  its 


classification.  Treasury  and  the  IRS  do 
not  believe  at  this  time  that  further 
guidance  or  examples  are  needed  to 
illustrate  these  general  rules. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C  chapter  5)  does  not  apply 
to  these  final  regulations,  and  because 
these  regulations  do  not  impose  a 
collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Aaron  A.  Farmer  and 
Ronald  M.  Gootzeit,  Office  of  Associate 
Chief  Counsel  (International).  However, 
other  personnel  from  Treasury  and  the 
IRS  participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
\  Regulations 

■  Accordirigly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *    * 

■  Par,  2,  Section  301,7701-2  is  amended 
by: 

■  1.  Removing  the  language  "or"  at  the 
end  of  paragraph  (d)(3)(i)(B). 

■  2.  Removing  the  period  at  the  end  of 
paragraph  (d){3)(i)(C)  and  adding  ";  or" 
in  its  place. 

■  3.  Adding  paragraph  {d}(3)(i)(D), 

■  4.  Adding  a  sentence  at  the  end  of 
paragraph  (e). 

The  additions  read  as  follows: 

§301.7701-2     Business  entities; 

definitions. 

***** 

(d)  *   *  f 

(3)  *    *   ^ 

(i)*    *    * 

(D)  The  date  any  person  or  persons, 
who  were  not  owners  of  the  entity  as  of 
November  29,  1999.  own  in  the 


aggregate  a  50  percent  or  greater  interest 
in  the  entity.  » 

***** 

(e)  Effective  date.  *  *  *  However, 
paragraph  (d)(3){i)(D)  of  this  section 
applies  on  or  after  October  22,  2003. 

■  Par.  3,  Section  301.7701-3  is  amended 
as  follows: 

■  1.  The  text  of  paragraph  {d)(l) 
following  the  paragraph  heading  is 
redesignated  as  paragraph  {d)(l)(i),  and  a 
paragraph  heading  is  added  for 
paragraph  (d)(l)(i). 

■  2  Paragraph  {d)(l)(ii)  is  added. 

■  3.  Paragraph  {d)(2)  is  revised. 

■  4.  Paragraphs  (d)(3)  and  (d)(4)  are 
added. 

The  revision  and  additions  read  as 
follows: 

§301,7701-3    Classification  of  certain 
business  entities. 

***** 

(d)  Special  rules  for  foreign  eligible 
entities — (1)  Definition  of  relevance — (i) 
General  rule.  *    *   * 

(ii)  Deemed  relevance — (A)  General 
rule.  For  purposes  of  this  section,  except 
as  provided  in  paragraph  (d)(l)(ii)(B)  of 
this  section,  the  classification  for 
Federal  tax  purposes  of  a  foreign  eligible 
entity  that  files  Form  8832,  "Entity 
Classification  Election",  shall  be 
deemed  to  be  relevant  only  on  the  date 
the  entity  classification  election  is 
effective. 

(B)  Exception  if  the  classification  of 
a  foreign  eligible  entity  is  relevant 
within  the  meaning  of  paragraph 
(d)(l)(i)  of  this  section,  then  the  rule  in 
paragraph  (d)(l)(ii)(A)  of  this  section 
shall  not  apply. 

(2)  Entities  the  classification  of  which 
has  never  been  relevant.  If  the 
classification  of  a  foreign  eligible  entity 
has  never  been  relevant  (as  defined  in 
paragraph  {d)(l)  of  this  section),  then 
the  entity's  classification  will  initially 
be  determined  pursuant  to  the 
provisions  of  paragraph  (b)(2)  of  this 
,  section  when  the  classification  of  the 
entity  first  becomes  relevant  (as  defined 
in  paragraph  (d)(l  )(i)  of  this  section). 

{3)  Special  rule  when  classification  is 
no  longer  relevant.  If  the  classification 
of  a  foreign  eligible  entity  is  not  relevant 
(as  defined  in  paragraph  (d)(1)  of  this 
section)  for  60  consecutive  months,  then 
the  entity's  classification  will  initially 
be  determined  pursuant  to  the 
provisions  of  paragraph  (b)(2)  of  this 
section  when  the  classificaticjn  of  the 
foreign  eligible  entity  becomes  relevant 
(as  defined  in  paragraph  (d)(l)(i)  of  this 
section)  The  date  that  the  classification 
of  a  foreign  entity  is  not  relevant  is  the 
date  an  event  occurs  that  causes  the 
classification  to  no  longer  be  relevant, 
or,  if  no  event  occurs  in  a  taxable  year 


Federal  Register    \"ol.  b'd.  No.   iU4    Wednesday.  Octob 


er  J_, 


^oo^'RuIpc  rind  Rf^ci'jla^inns 


60299 


that  causes  the  classification  to  be 
relevant,  then  the  date  is  the  first  day  of 
that  taxable  year. 

(4)  Effective  date.  Paragraphs 
(d)(l){ii),  (d)(2),  and  (d)(3)  of  this  section 
apply  on  or  after  October  22,  2003. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Senices  and 
Enforcement. 

Approved:  October  8.  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-2r,-i47  Filed  lO-Zl-O.T;  8:45  am) 
BILLING  CODE  4830-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

^DA  03-3145,  MB  Docket  No  03-12"    RM- 
10707] 

Television  Broadcast  Service; 
Longview.  TX 

agency:  Federal  Communications 

Coniniission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  uf  Estes  Broadcasting,  Inc.. 
substitutes  channel  38  -  for  channel 
54+  at  Longview.  Texas.  See  68  FR 
33431,  June  4,  2003.  TV  channel  38- 
can  be  allotted  to  Longview.  Texas,  in 
compliance  with  the  minimum  distance 
separation  requirements  of  Sections 
73.610  and  73.698  of  the  Commission's 
Rules.  The  coordinates  for  channel  38  - 
at  Longview  are  North  Latitude  32-35- 
23  and  West  Longitude  95-23-27.  With 
this  action,  this  proceeding  is 
terminated. 

CA^ES:  Effective  December  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blum.:. •.:.-..  .M. -:id  Bureau,  ,-j^,  418- 
1600. 


)N: 


This  is  a 
.n;Inul^^Ml>n  s  Report 


SUPPLEMENTARY  INFORWAI 

S)  UlJjJMS    n!    lilt' 

and  Order,  MB  Docket  No.  03-121, 
adopted  October  9,  2003.  and  released 
October  16.  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW..  Room-CY-A257. 
Washington.  DC  20554.  This  document 
may  also  be  purchased  from  the 


Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington,  DC  20554.  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via-e-mail  qualexint@aol.com. 

List  of  Suh|c(  ts  IF-.  4-  (  IK  Fart  7  s 

Television  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of  ■ 
Federal  Regulations  is  amended  as 

t,  follows: 

PART  73— [AMENDED] 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

.\uthority:  47  U.S.C.  154.  .103,  334  and-336. 

§  '^2  506       A-"ie"':c-c" 

■  2.  Section  73.60b(b).  the  Table  of 
Television  Allotments  under  Texas,  is 
amended  by  removing  TV  channel  54+ 
and  adding  TV  channel  38  -  at  < 
Longview. 

Federal  Comrriunications  Commission. 
Barbara  A.  Kreisman. 

ChieU  Video  Division.  .Media  Bureau. 

|FR  Doc.  0;^-26681  Filed  10-21-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposea 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  \o  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  2003-SW-28-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

agency:  Federal  Aviation 

.\iiininistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  d  new  airworthiness  directive 
(AD)  for  Agusta  S.p.A.  (Agusta)  Model 
A109K  helif opters.  This  proposal  would 
require  mudifving  each  passenger 
compartment  sliding  door  (door)  by 
applying  a  kit  to  replace  the  levers  and 
links.  This  proposal  is  prompted  by 
instances  of  a  door  inadvertently 
opening  during  flight  due  to  the 
unstable  configuration  of  the  door.  The 
actions  specified  hv  this  proposed  AD 
are  intended  to  prevent  the  inadvertent 
opening  of  a  door  during  flight  and  loss 
of  a  passenger  or  other  objects  from  the 
cabin. 

DATES:  ( Aimments  must  be  received  on 
nr  before  December  22.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.■\'iministration  (FAA).  Office  of  the 
Regional  Cxjunsel,  Southwest  Region, 
Attenticm:  Rules  Docket  No.  2003-SVV- 
28-AD.  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  commimts  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcommenis@faa.gov. 
Comments  mav  be  inspected  at  the 
Office  nf  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Fridaw  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  .Aviation  Safety 
Engineer.  FAA.  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff,  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  [817J  222-5961, 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AH 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules        . 
Docket.  ' 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
28-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Ente  Nazionale  per  I'Aviazione 
Civile  (ENAC),  the  airworthiness 
authority  for  Italy,  notified  the  FAA  that 
art  unsafe  condition  mav  exist  on  Agusta 
Mpdel  A109E  helicopters.  ENAC 
advises  that  the  doors  should  be 
modified. 

Agusta  has  issued  Alert  Bollettino 
Tecnico  No.  109EP-33,  dated  March  19, 
2003  (ABT),  which  specifies  modifying 
the  opening  and  closing  mechanism  of 
the  passenger  compartment  sliding 
doors  by  installing  a  new  lever  and  a 
new  link  to  avoid  the  possibility  of  the 
mechanism  not  reaching  the  stowed 
position.  Agusta  reports  the  accidental 
opening  during  flight  of  one  of  the 
doors,  on  8  few  helicopters,  without  any 
harm  to  the  passengers.  ENAC  classified 
this  ABT  as  mandatory  and  issued  AD 
No.  2003-109,  dated  March  27,  2003.  to 


ensure  the  continued  airworthiness  of 
these  helicopters  in  Italy. 

This  helicopter  model  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  ENAC  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  ENAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
opcratirm  in  the  United  States. 

This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require  modifying  the  doors  by 
installing  a  new  lever  and  link  and  other 
hardware  contained  in  kits,  part  number 
(P/N)  109-0823-25-101  (left  hand)  and 
(P/N)  109-0823-25-102  (right  hand). 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ABT  described  previously. 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39.  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  34  helicopters  of  U.S. 
registry,  and  the  proposed  actions 
would  take  approximately  4  work  hours 
per  helicopter  to  accomplish  at  an 
average  labor  rate  of  365  per  work  hour. 
Required  parts  would  cost 
approximately  S3000  per  helicopter. 
Based  on  these  figures,  we  estimate  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  to  be  5110.840  (S3260  per 
helicopter).  However.  Agusta  states  in 
its  ABT  that  it  will  supply  the  parts  at 
no  cost  and  will  reimburse  up  to  4  work 
hours  to  modif\-  the  doors  at  a  fixed  rate 
of  $40.  Assuming  this  warranty 
coverage,  the  estimated  total  cost  impact 
of  this  AD  on  U.S.  operators  would  be 
S3400  (SlOO  per  helicopter). 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locition  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

.\8usta  S.p.A.  Docket  No.  200.3-SVV-28-AD. 

.l/;/)//ca/>//;7y;  Model  A109E  helicopters. 
up  to  and  including  serial  number  (S/N) 
11150  with  Pratt  &  Whitnev  Canada.  Inc. 
PW206C  engines,  and  S/N  11501  through 
11509  with  Turbortieca  Arrius  TM2K1 
engines,  with  a  passenger  compartment 
sliding  door  (door),  part  number  (P/N)  109- 
0360-48-101  (left-hand  (LH)).  P/N  109- 
0360-48-102  (right-hand  (RH)).  P/N  109- 
0360-48-201  (LH). or  P/N  109-0360-48-202 
(RH).  installed,  certificated  in  any  category. 

Compliance:  Required  within  90  days, 
unless  accomplished  previously. 

To  prevent  the  inadvertent  opening  of  a 
door  and  loss  of  a  passenger  or  other  objects 
from  the  cabin,  accomplish  the  following: 

(a)  Modify  the  doors  by  replacing  levers.  P/ 
N  109-0362-30-103  (LH)  and  P/N  109- 
0362-30-104  (RH).  and  links  .  P/N  109- 
0362-05-101;  with  levers  P/N  109-0362-30- 
109  (LH)  and  P/N  109-0362-30-110  (RH). 
and  links.  P/N  109-0362-05-105,  and  the 


hardware  contained  in  kits,  P/N  109-0823- 
25-101  (LH)  and  P/N  109-0823-25-102  (RH) 
in  accordance  with  the  Compliance 
Instructions  in  Agusta  Boliettino  Tecnico  No. 
109  EP-33.  dated  March  19.  2003. 

(b)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotorcraft  Directorate,  FAA.  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Ente  Nazionale  per  I'Aviazione  Civile 
(Italy)  AD  No.  2003-109,  dated  March  27. 
2003. 

Issued  in  Fort  Worth,  Texas,  on  October  16, 
2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  03-26624  Filed  10-21-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15  CFR  Part  30 

[Docket  Number  031009254-3254-01] 
RIN  0607-AA38 

Mandatory  Automated  Export  System 
(AES)  Filing  for  all  Shipments 
Requiring  Shipper  s  Export  Declaration 
Information 

agency:  Bureau  of  the  Census. 

C  Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

summary:  The  U.S.  Census  Bureau 
(Census  Bureau)  is  issuing  this  advance 
notice  of  proposed  rulemaking  to 
announce  and  to  solicit  comments  on 
the  Census  Bureau's  intent  to  propose  a 
rule  that  would  make  mandatory  the 
filing  of  all  export  shipments  requiring 
Shipper's  Export  Declaration  (SED) 
information  on  the  Automated  Export 
System  [AES)/ AESDirect.  The  Census 
Bureau  also  requests  comment  on  its 
intention,  subject  to  agreement  with  the 
Bureau  of  Customs  and  Border 
Protection  (CBP)  and  other  federal 
agencies  participating  in  the  AES.  to 
modif\'  the  AES  Option  4  post-departure 
filing  program.  The  Census  Bureau 
welcomes  any  comments  or  concerns 
regarding  the  impact  of  these  intended 
changes  on  the  export  community. 

DATES:  Submit  written  comments 
regarding  this  document  on  or  before 
November  21.  2003. 

ADDRESSES:  Direct  all  written  comments 
to  the  Director,  U.S.  Census  Bureau, 


Room  2049.  Federal  Building  3, 

Washington.  DC  202''''. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 

should  be  directed  to  C.  Harvey  Monk, 

Jr.,  Chief.  Foreign  Trade  Division.  U.S. 

Census  Bureau,  Room  2104,  Federal 

Building  3,  Washington,  DC  20233- 

6700,  (301) 763-2255,  by  fax  (301) 457- 

2645,  or  by  e-mail 

c.han'ev  monk.jr'&Tensus.sov. 

supplementary  information:  The  AES 
is  the  electronic  method  to  file  the 
information  required  on  the  paper  SED 
and  the  ocean  manifest  information 
directly  with  the  CBP.  AESDirect  is  the 
Census  Bureau's  free  Internet-based 
system  for  filing  SED  information  on  the 
AES.  Further  references  to  the  AES 
cover  both  the  AES  and  AESDirect. 

Filing  on  the  AES  will  become 
mandatory  for  all  export  shipments 
required  to  be  filed  under  Title  13, 
United  States  Code  (U.S.C).  Chapter  9. 
On  September  30.  2002."the  President 
signed  H.R.  1646  into  law  (Public  Law 
107-228).  The  short  title  to  this  law  is 
the  Foreign  Relations  Authorization  Act. 
Fiscal  Year  2003.  Division  B  is  the 
Security  Assistance  Act  of  2002.  Section 
1404 — Improvements  to  the  Automated 
Export  System — amends  Title  13. 
U.S.C.  Chapter  9. 

The  AES  mandatory  electronic  filing 
requirement  and  penalty  authority  are 
set  forth  in  Public  Law  107-228.  this 
law  directs  the  Secretary'  of  Commerce, 
with  the  concurrence  of  the  Secretary  of 
State  and  the  Secretary  of  Treasury-,  to 
publish  regiilations  in  the  Federal 
Register  requiring,  upon  the  effective 
date  of  these  regulations,  that  all 
persons  who  are  required  to  file  export 
information  under  Title  13.  U.S.C. 
Chapter  9.  file  such  information  through 
the  AES.  The  filing  of  SED  information 
on  paper  will  be  eliminated  (Option  1). 
This  law  also  imposes  penalties  for 
delayed  filings,  for  failure  to  file,  filing 
of  false  or  misleading  information  and 
for  furthering  other  unlawful  activities. 
A  full  description  of  Public  Law  107- 
228.  Section  1404.  can  be  found  at  no 
cost  on  the  Library'  of  Congress  Web  site 
at  http://w^%'\\'. thomas.gov. 

In  the  future,  the  Census  Bureau  will 
issue  proposed  and  final  rules  in  the 
Federal  Register,  providing  for 
implementation  of  the  AES  mandatory 
filing  requirement  and  allowing  the 
public  to  comment.  The  Census  Bureau 
also  will  issue  regulations  regarding 
imposition  of  the  penalties,  both  civil 
and  criminal,  for  the  late  filing,  failure 
to  file,  and  false  filing  of  export 
information  and  furtherance  of  other 
illegal  activities  through  the  AES.  These 
regulations  will  provide  for 
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adnuni.strative  proceedings  for 
impiisition  of  a  civil  penalty  for 
violationts)  of  Public  Law  107-228.  The 
authority  to  enforce  penalty  provisions 
iif  Public  Law  107-228  will  be  delegated 
t(i  the  Office  of  Export  Enforcement  of 
thr  Bureau  of  Industry  and  Security, 
L'  S.  Department  of  Commerce,  and/or 
the  i;.S.  Department  of  Homeland 
Securitw 

In  addition,  the  Census  Bureau  will 
address  other  issues  in  the  forthcoming 
rulemaking  process  discussed  above, 
[ie(  ause  the  changes  discussed  above 
will  result  in  a  major  revision  of  the 
Foreign  Trade  Statistics  Regulations,  we 
plan  to  use  this  as  an  opportunity  to 
improve  the  regulations'  clarity  and 
readability.  It  is  possible  that  we  could 
make  some  additional  changes  to  the 
rules  as  part  of  this  process, 

.An  additional  purpose  of  tHHs  notice 
is  to  announce  and  request  comment  on 
the  Census  Bureau's  intention,  subject 
to  agreement  with  the  CBP  and  other 
federal  agencies  participating  in  the 
AES,  to  modify  the  .\ES  Option  4  post- 
departure  filing  program.  Currently, 
Option  4  is  a  method  of  post-departure 
filing  that  considers  the  trade 
community's  business  practices  and 
also  provides  for  an  approval  process 
that  ensures  that  only  the  most 
compliant  companies  are  approved  for 
this  method  of  filing.  With  Option  4 
privileges,  shipment  information  can  be 
transmitted  to  the  AES  no  later  than  ten 
working  days  from  the  date  of 
exportation.  (Refer  to  Foreign  Trade 
Statistics  Regulations,  title  15,  Code  of 
Federal  Regulations,  part  30,- sections 
30.61  and  30  62.  for  information  on  AES 
filing  Option  4.) 

The  Census  Bureau  also  has  had 
numerous  discussions  over  the  past 
several  months  with  the  trade 
community  and  several  federal 
government  agencies  regarding  a 
proposal  to  develop  and  implement  the 
.\F^S  Filer  Licensing  and  Permit 
Program.  After  consultation  both 
internally  and  externally,  the  Census 
Bureau  has  decided  not  to  move  forward 
with  the  development  and 
implementation  of  an  AES  filer 
licensing  program  concurrently  with 
requiring  full  mandatory  electronic 
filing  of  export  information  through  the 
AES.  However,  the  Census  Bureau  will 
continue  to  explore  the  need  for  an  AES 
filer  licensing  program. 

Executive  Orders 

This  program  notice  has  been 
determined  to  be  not  significant  for 


purposes  of  Executive  Order  (E,0.) 
12866.  This  notice  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
13132. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  The 
forthcoming  rules  will  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
In  accordance  with  the  PRA,  this 
collection  of  information  will  be 
submitted  to  OMB  for  approval. 

Program  Change 

The  actual  effective  date  of  full  AES 
mandatory  filing  requirements  and 
implementation  of  the  penalty  provision 
regarding  mandatory  filing  are 
dependent  upon  the  publication  and 
implementation  of  final  regulatory 
amendments  by  the  Census  Bureau. 
Proposed  and  final  rules  defining  the 
regulatory  revisions  that  will  be  made  to 
implement  the  legislation  will  be 
published  in  the  Federal  Register,  as 
discussed  above. 

Dated:  October  16,  2003. 
Charles  Louis  Kincaruion, 

Director,  Bureau  of  the  Census. 

IFR  Doc.  03-26576  Filed  10-2f-03:  8;45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  334 
[Docket  No.  1978N-036L] 
RIN0910-AA01 

Laxative  Drug  Products  for  Over-the- 
Counter  Human  Use;  Reopening  of  the 
Administrative  Record 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of  the 

administrative  record. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
January  20.  2004,  the  administrative 
record  for  the  rulemaking  for  over-the- 
counter  (OTC)  laxative  drug  products  to 
accept  comments  and  data  concerning 
these  drug  products  that  have  been  filed 
with  FDA's  Division  of  Dockets 
Management,  because  the 
administrative  record  officially  closed  at 
various  times  during  the  course  of  this 
rulemaking.  The  administrative  record 
will  remain  open  until  (anuary  20,  2004, 
to  allow  for  public  comment  on  the 
comments  and  data  being  accepted  into 
the  rulemaking  at  this  time.  This  action 
is  part  of  FDA's  ongoing  review  of  OTC 
drug  products. 

DATES:  Submit  wTitten  or  electronic 
comments  and  data  by  [anuary  20.  2004. 

ADDRESSES:  Submit  written  comments 
and  data  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  bttp:// 
www.fda.gov/dockets/pcommf^nts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Robinson,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

FDA  has,  on  numerous  occasions, 
received  new  data  and  information 
bearing  on  OTC  drug  panel  reports  and 
proposed  monographs  after  the  closing 
of  the  administrative  record  in  a 
rulemaking  proceeding.  Under 
§330.10(a)(7)(iii)(21  CFR 
330.10(a)(7)(iii)),  new  data  and 
information  may  be  submitted  within  12 
months  after  publication  of  a  tentative 
final  monograph  (TFM)  Within  60  days 
after  this  12-month  period  ends, 
comments  on  the  new  data  and 
information  may  be  submitted  (see 
§330.10(a)(7)(iy)).  Under 
§  330.10{a)(10)(i),  the  administrative 
record  closes  at  the  end  of  this  60-day 
period. 

FDA  published  a  TFM  on  laxative 
drug  products  for  OTC  human  use  on 
January  15,  1985  (50  FR  2124).  On  a 
number  of  occasions  since  the  TFM  was 
published,  FDA  reopened  the 
administrative  record  for  this 
rulemaking  for  various  reasons.  (See 
table  1  of  this  document  for  reopening 
dates  and  reasons.) 
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Table  1  — Chronologv  o^  ^^e  OTC  Laxative  Drug  Products  Rulemaking  Publications 


Federal  Register  date  and  cite 


Document 


January  15,  1985  (50  FR  2124)                                                                   ! 

Proposed  Rule  (TFM)  to  Establish  a  Monograph  for  OTC  Laxative  Drug 
Products 

October  1,  1986  (51  FR  35136) 

TFM  Amendment  to  Modify  the  Directions  for  Use  and  Dosages  of 
OTC  Bulk-Forming  Laxatives 

June  2.  1992(57  FR  23174) 

Notice  to  Reopen  the  Administrative  Record  to  Accept  Data  and  Infor- 
mation on  Stimulant  Laxative  Active  Ingredients  Denved  from  Senna 
and  Data  on  the  Combination  of  Psyllium  and  Bran  Active  Ingredient 

September  2,  1993  (58  FR  46589) 

TFM  Amendment  to  Include  Docusate  Salts  i  e    Docusate  Calcium. 
Docusate  Potassium,  and  Docusate  Sodium,  as  Generally  Recog- 
nized as  Safe  and  Effective  (GRASE)  and  Not  Misbranded 

March  31.  1994  (59  FR  15139) 

TFM  Amendment  to  Limit  the  OTC  Drug  Container  Size  for  Sodium 
Phosphates  Oral  Solution  to  Not  Greater  Than  90  Milliliters  (ml)  (3 
ounces  loz))  and  to  Add  Warning 

September  2,  1997  (62  FR  46223) 

TFM  Amendment  to  Reclassify  the  Stimulant  Laxatives  Danthron  and 
Phenolphthalein  from  Category  1  (GRASE  and  Not  Misbranded)  to 
Category  II  (Not  GRASE  or  Misbranded) 

May  21,  1998  (63  FR  27886) 

TFM  Amendment  to  Include  Additional  General  and  Professional  Label- 
ing for  Oral  and  Rectal  Sodium  Phosphates  Drug  Products 

June  19.  1998  (63  FR  33592) 

TFM  Amendment  to  Reclassify  the  Stimulant  Laxative  Ingredients  Aloe, 
Bisacodyl.  Cascara  Sagrada.  and  Senna  Preparations  fron.  Pro- 
posed Category  1  to  Category  III  (More  Data  Needed) 

December  9,  1998  (63  FR  67817) 

Notice  of  Withdrawal  of  Proposed  TFM  Amendment  for  Additional  Pro- 
fessional Labeling  for  Oral  and  Rectal  Sodium  Phosphates  Drug 

Products  with  Intent  to  Repropose 


August  5.  2003  (68  FR  46133) 


TFM  Amendment  to  Reclassify  the  Bulk-Fomiing  Laxative  Psyllium  In- 
gredients (Psyllium  (Heml-Cellulose).  Psyllium  Hydrophilic  Mucilloid. 
Psyllium  Seed.  Psyllium  Seed  (Blond).  Psyllium  Seed  Husks. 
Plantago  Ovata  Husks,  and  Plantago  Seed))  in  a  Granular  Dosage 
Form  From  Proposed  Category  I  to  Category  II 


Under  §  330.10{a)(7){v),  new  data  and 
information  submitted  after  the 
administrative  record  closed,  before  the 
establishment  of  a  final  monograph 
(FM),  are  considered  a  petition  to 
amend  the  monograph  and  are  to  be 
considered  only  after  a  FM  has  been 
published  unless  FDA  finds  that  good 
cause  has  been  shown  that  warrants 
earlier  consideration.  Further,  under 
§  330.10(a)(10)(ii),  FDA  shall  make  all 
decisions  and  issue  all  orders  under 
§  330.10  in  the  FM  solely  on  the  basis 
of  the  administrative  record  and  shall 
not  consider  data  or  information  not 


included  as  part  of  the  administrative 
record. 

FDA  has  received  new  data  and 
information  submitted  to  the 
rulemaking  for  OTC  laxative  drug 
products  after  the  administrative  record 
closed  on  the  various  dates  after  the 
TFM  amendments  listed  in  table  1  of 
this  document  (excluding  August  5. 
2003,  for  which  the  administrative 
record  remains  open  until  November  3. 
2003).  In  some  cases,  interested  persons 
submitted  a  petition  to  reopen  the 
record.  In  other  cases,  they  submitted 
new  data  and  information  to  the 


Division  of  Dockets  Management  as 
comments  on  the  amended  TFM.  A 
number  of  the  petitions  and  comments 
submitted  to  the  amended  TFM  contain 
new  data  and  information. 

FDA  has  previously  answered  a 
number  of  these  petitions  (Refs.  1 
through  7).  and  its  response  has  been  a 
final  action  on  the  petition.  Thus,  the 
current  reopening  of  the  administrative 
record  does  not  include  further 
comment  on  or  consideration  of  the 
issues  in  these  petitions.  A  summarx'  of 
these  petitions  is  included  in  table  2  of 
this  document. 


Table  2  —Summary  of  Citizen  Petitions  on  Which  FDA  h-s  Taken  Final  Action 


Docket  code 


Date  of  letter 


Action 


Subject 


PDN14 

1 1 

June  4.  1996 

Denial  of  CP18                                 Magnesium  Citrate  in  Other  Ddosage 

Forms 

PDN4 

August  22,  1997 

Denial  of  CP14                                 Two  45  Milliliter  Doses  of  Sodium 

Phosphates  Oral  SoJution  10  to  12 
Hours  Apart  as  a  Bowel  Cleansing 
System 
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Table  2.— Summary  of  Citizen  Petitions  on  Which  FDA  Has  Taken  Final  Action— Continued 


Docket  code 


PDN5 


PDN6 


ANS4 


PDN7 


PDN11 


Date  of  letter 


August  22,  1997 


September  5.  1997 


October  15.  1997 


January  7.  1998 


July. 2,  2001 


Action 


Subject 


Denial  of  CP16 


Denial  of  CP13 


Denial  of  CP1 7 


Denial  of  CP23 


Time  to  Action  Statement  for  Enema 
Dosage  of  Glycerin 


Sorbitol  in  an  Oral  Dosage  Form 


tr200  Milligram  Single  Dose  of  Mag- 
nesium Hydroxide 


Magnesium  Citrate  Powder  for  Oral 
,  Solution 


Denial  of  CP20  and  response  to    |  Bowel  Cleansing  System  Using  a 
C205  '      Large  Volume  Tap  Water  Enema 

as  the  Final  Cleansing  Step 


Because  the  data  in  other  petitions 
and  c;omments  are  relevant  to  the  final 
classification  of  conditions  for 
marketing  OTC  laxative  drug  products 
under  the  FM,  FDA  has  determined  that 
good  cause  exists  to  consider  these  new 
data  and  information  in  developing  the 
FM  for  these  products.  By  this 
document.  FDA  announces  that  it  is 
treating  ail  of  these  submissions 
(excluding  the  petitions  listed  in  table  2 
of  this  document),  received  after  the 
administrative  record  closed  at  various 
times,  as  petitions  to  reopen  the 
administrative  rec:ord.  and  is  granting 
the  petitions  by  allowing  the  new  data 
and  information  contained  therein  to  be 
included  in  the  administrative  record 
for  the  rulemaking  for  OTC  laxative 
drug  products, 

II.  Reopening  of  the  Administrative 
Record 

Accordinglv.  FDA  is  reopening  the 
administrative  record  for  this 
rulemaking  to  provide  the  following 
actions:  (1)  .\ccept  data  and  information 
previouslv  submitted  to  the  Division  of 
Dockets  Management  after  the 
administrative  record  closed  following 
publication  of  the  TFM  and  the  various 
reopenings  of  the  record  listed  in  table 
1  of  this  document  and  (2)  provide 
interested  persons  an  opportunity  to 
submit  comments  on  these  data  and 
information  before  the  cdosing  of  the 
record. 

FDA  is  providing  a  period  of  90  days 
for  these  comments  and  new  data  and 
information  to  be  submitted.  Interested 
persons  have  alreadv  had  an 
opportunity  to  submit  objections  or 
requests  for  an  oral  hearing  on  the 
amended  TFM.  Thus,  this  reopening  of 
the  administrative  record  to  submit 
comments  and  information  does  not 
include  submission  of  objections  and 
requests  for  an  oral  hearing.  Any 
comments  at  this  time  should 
specifically  identify  the  data  and 


information  on  which  the  comments  are 
being  provided.  In  addition,  only  new 
informaticjn  related  to  the  submissions 
being  included  in  the  administrative 
record  at  this  time  should  be  submitted. 

Anv  data  and  information  previously 
submitted  to  this  rulemaking  need  not 
he  resubmitted.  In  establishing  an  FM, 
FDA  will  consider  only  comments,  data, 
and  information  submitted  prior  to  the 
closing  of  the  administrative  record 
following  this  current  reopening. 

On  August  5.  2003,  FDA  reopened  the 
administrative  record  to  reclassify  the 
bulk-forming  laxative  psyllium 
ingredients  (psyllium  (hemicellulose), 
psyllium  hydrophilic  mucilloid, 
psyllium  seed,  psyllium  seed  (blond), 
psvUium  seed  husks,  plantago  ovata 
husks,  and  plantago  seed))  in  a  granular 
dosage  form  from  proposed  Category  I  to 
Category  II.  Comments  and  information 
in  response  to  that  reopening  of  the 
administrative  record  should  be 
submitted  by  November  3,  2003. 

III.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Division  erf  Dockets  Management  (see 
ADDRESSESf)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  three  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

IV.  References 

The  following  references  are  on 
displav  in  the  Division  of  Dockets 
Management  (see  ADDRESSES)  under 
Docket  No.  1978N-036L  and  may  be 
seen  by  interested  persons  between  9 


a.m  and  4  p.m.,  Monday  through 
Friday. 

1.  Comment  No.  PDN14. 

2.  Comment  No.  PDN4. 

3.  Comment  No,  PDN5. 

4.  Comment  No.  PDN6. 

5.  Comment  No.  .■\NS4. 

6.  Comment  No.  PDN7. 

7.  Comment  No,  PDNll. 

Dated:  October  9,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-26570  Filed  10-21-03;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 33791-02  and  REG-1 05606-99] 

RIN  1545-BABB  and  1545-AX05 

Credit  for  Increasing  Research 
Activities;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  proposed  regulations  that 
were  published  in  the  Federal  Register 
on  |ulv  29.  2003  (68  FR  44499).  This 
regulation  relates  to  the  computation 
and  allocation  of  the  credit  for 
increasing  research  activities  for 
members  of  a  controlled  group  of 
corporations  or  a  group  of  trades  or 
businesses  under  common  control. 

FOR  FURTHER  INFORMATION  CONTACT: 

lolene  I.  Shiraishi  at  (202)  622-3120 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 
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Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  41  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (REG- 
133791-02;  REG-105606-99),  which 
was  the  subject  of  FR  Doc.  03-17870,  is 
corrected  as  follows: 

1.  On  page  44,500,  t  olumn  1.  in  the 
preamble  under  the  caption  ADDRESSES. 
last  paragraph,  second  line,  the  language 
"IRS  .Auditorium  {7th  Floor),  Internal" 
is  corrected  to  read    Room  4718. 
Internal", 

§1.41-6    [Corrected] 

2.  On  page  44503,  column  3,  §  1.41- 
6(d).  paragraph  iii)(B)  [.i]  ui  Example  1, 
last  line  in  column  3.  the  language 
"minimum).  The  group's  fixed-base"  is 
corrected  to  read  "maximum).  The 
group's  fixed-base  ". 

3.  On  page  44504.  column  3,  §  1.41- 
6(d),  paragraph  (ii)(B)(3)  of  Example  2. 
column  3  fourth  line  from  the  bottom 
the  language  '(the  statutory  minimum). 
The  group's  fixed"  is  corrected  to  read 
"(the  statutory  maximum).  The  group's 
fixed". 

Cvnthia  E.  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch .  Legal  Processing  Division.  Associate 
Chief  Counsel  (Procedure  and 
Administration  I. 
|FR  Dnc  0,'^-26684  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 10385-99] 
RIN  1545-AX39 

Partial  Withdrawal  of  Proposed 
Regulations  Relating  to  Changes  in 
Entity  Classification, 

AGENCY;  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Partial  withdrawal  of  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
portion  of  a  notice  of  proposed 
rulemaking  published  on  November  29, 
1999,  addressing  certain  transactions 


that  occur  within  a  specified  period 
before  or  after  a  foreign  entity  changed 
its  classification  to  disregarded-entity 
status. 

DATES:  Proposed  §  301.7701-3(h)  is 

withdrawn  as  of  Octobpr  22.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Gootzeit,  (202)  622-3860  (not 
a  toll-free  number), 

SUPPLEMENTARY  INFORMATION; 

Background 

On  December  18,  1996,  Treasury  and 
IRS  published  in  the  Federal  Register 
(61  FR  66584)  fuial  regulations  [YV 
8697)  relating  to  the  classification  of 
business  entities  under  section  7701 
(check-the-box  regulations).  On 
November  29,  1999,  Treasury  and  the 
IRS  published  in  the  Federal  Register 
1,64  FR  66591)  a  notice  of  propnsed 
rulemaking  (REG— 110385-99)  proposing 
to  amend  §§  301.7701-2  and  301.7701- 
3  of  the  current  check-the-box 
regulations  (proposed  regulations).  A 
public  hearing  on  the  proposed 
regulations  was  held  on  January  31, 
2000.  In  addition,  written  comments 
were  received.  Most  of  the  written  and 
oral  comments  related  to  proposed 
§  301.7701-3(h),  which  provided  a  rule 
that  would  have  operated  to  change  the 
classification  of  a  foreign  disregarded 
entity  if  a  so-called  "extraordinary 
transaction"  occurred  one  day  before  or 
within  one  year  after  the  election  to 
treat  the  entity  as  disregarded.  In 
general,  commentators  criticized  the 
approach  adopted  in  this  rule  as  overly 
broad  and  expressed  concern  that  it 
would  mitigate  the  increased  certainty 
promoted  by  the  check-the-box 
regulations  in  1996. 

After  considering  the  comments 
received,  Treasurv'  and  the  IRS  issued 
Notice  2003-46  (2003-28  IRB  53)  on 
June  26,  2003,  announcing  the  intention 
to  withdraw  the  extraordinary' 
transaction  rule  in  proposed 
§  301. 7701-3(h)  and  to  finalize  the 
remaining  provisions  of  the  proposed 
regulations  addressing  grandfathered 
entities  and  the  relevancy  of 
classification  status. 

With  the  publication  of  this 
document,  proposed  §301.7701-3(h)  is 
withdrawn.  Final  regulations  adopting 
without  substantive  change  the  portions 
of  the  proposed  regulations  relating  to 
grandfathered  entities  and  the  relevancy 
of  classification  status  are  being 
published  in  the  Rules  and  Regulations 
•^f^ctiKH  eKewhere  in  this  issue  of  the 
Federal  Register  These  final  regulations 
do  not  adopt  the  extraordinary 
transaction  rule  in  proposed 
§301.7701-3(h). 


Drafting  Information 

The  principal  author  of  this 
withdrawal  notice  is  Ronald  M. 
Gootzeit,  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  Treasury  and  the  IRS 
participated  in  its  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Partial  Withdrawal  of  a  Notice  of 
Proposed  Rulemaking 

Accordingly,  under  the  authoritv  of 
26  U.S.C.  7805.  §  301.7701-3(h)  of  the 
notice  of  proposed  rulpmaking 
published  in  the  Federal  Register  on 
November  29.  1999,  (64  FR  66591)  is 
withdrawn. 

Robert  K.  Wt-nzel, 

Deputy  Commissioner  for  Services  and 

Enforcement. 

(FR  Doc.  03-26546  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN1024-AD00 

Amistad  National  Recreation  Area. 
Personal  Watercratt  Use 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NPij  Ks  proposing  to  designate  areas 
where  personal  watercraft  (PWC)  may 
be  used  in  Amistad  National  Recreation 
Area,  Texas.  This  proposed  rule 
implements  the  provisions  of  the  NPS 
general  regulations  authorizing  park 
areas  to  allow  the  use  of  PWC  by 
promulgating  a  special  regulation.  The 
NPS  Management  Policies  2001  directs 
individual  parks  to  determine  whether 
PWC  use  is  appropriate  for  a  specific 
park  area  based  on  an  evaluation  of  that 
area's  enabling  legislation,  resources 
and  values,  other  visitor  uses,  and 
overall  management  objectives. 
DATES:  Comments  must  be  received  by 
DpccnibtT  22.  2003. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  the 
Superintendent,  Amistad  National 
Recreation  Area,  HRC  3  Box  5J,  Del  Rio, 
Texas  78840.  Comments  may  also  be 
sent  by  email  to  amis@den.nps.gov.  If 
you  comment  by  e-mail,  please  include 
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"PVVC  rule"  in  the  subject  line  6uid  your 

name  and  return  address  in  the  body  of 
your  Internet  message.  .Msu,  you  may 
hand  deliver  comments  to  Amistad 
National  Recreation  Park.  4121  Highway 
90  West.  Del  Rin,  Texas. 

For  additional  information  see 
"Public  Partic:ipatinn"  under 
SUPPLEMENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Piogram  Manager, 
National  Park  Service,  1849  C  Street, 
N\V..  Room  3145.  Washington,  DC 
20240.  Phone:  (202)  208-4206.  E-mail: 
Kym_HaJl@nps.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Additional  Alternatives 

The  information  contained  in  this 
proposed  rule  supports  implementation 
of  portions  of  the  preferred  alternative 
in  the  Environmental  Assessment 
published  April  3,  2003.  The  public 
should  he  aware  that  two  other 
alternatives  were  presented  in  the  EA, 
including  a  no-PVVC  alternative,  and 
thosL!  alternatives  should  also  be 
reviewed  and  considered  when  making 
c;(jmments  on  this  proposed  rule. 

Personal  Watercraft  Regulation 

On  March  21.  2000.  the  National  Park 
Service  published  a  regulation  (36  CFR 
3.24)  on  the  management  of  personal 
watercraft iPWC)  use  within  all  units  of 
the  national  park  system  (65  FR  15077). 
This  regulation  prohibits  PVVC  use  in  all 
national  park  units  unless  the  NPS 
determines  that  this  type  of  water-based 
recreational  activity  is  appropriate  for 
the  specific  park  unit  based  on  the 
legislation  establishing  that  park,  the 
parks  resources  and  values,  other 
\  isitor  uses  of  the  area,  and  overall 
nianagement  objectives.  The  regulation 
banned  VWC.  use  in  all  park  units 
effective  April  20,  2000,  except  that  a 
grace  period  was  provided  for  21  parks, 
lakeshores.  seashores,  and  recreation 
areas.  The  regulation  established  a  2- 
year  grace  period  following  the  final 
rule  publication  to  provide  these  21 
park  units  time  to  consider  whether 
PWC  use  should  be  allowed  to  continue. 

liesiTiption  of  Amistad  National 
Recreation  Area 

Amistad  National  Recreation  Area  lies 
along  the  United  States-Mexico  border 
near  Del  Rio,  Texas.  The  unit  consists  of 
57.292  acres  of  land  and  water  and  is  a 
man-made  reservoir  resulting  from  the 
construction  of  a  dam  at  the  confluence 
of  Devils  River  and  the  Rio  Grande.  The 
reservoir  is  1,117  feet  above  sea  level  at 
the  normal  conservation  level,  and  the 
park  boundary  continues  83  miles 


northwest  up  the  Rio  Grande,  25  miles 
north  up  the  Devils  River,  and  14  miles 
north  up  the  Pecos  River.  The  park 
boundary  varies  but  is  generally  at  the 
elevation  mark  of  1,144.3  feet  above 
mean  sea  level,  and  the  lake  level 
fluctuates  in  relation  to  this.  The 
international  boundary  between  the 
United  States  and  Mexico  falls  in  the 
middle  of  the  Rio  Grande  River.  The 
International  Boundary  and  Water 
Commission  has  placed  buoys  in  the 
center  of  the  channel  for  the  first  28 
miles  but  the  reservoir  is  otherwise 
unmarked.  The  Mexico  side  of  the 
reservoir  does  not  have  any  protected 
status,  thus  the  NPS  does  not  generally 
consult  with  Mexican  officials  on 
matters  such  as  boating  management  in 
a  formal  sense. 

Amistad  is  home  to  a  rich 
archeological  record  and  world-class 
rock  art.  Within  or  immediately  adjacent 
to  park  boundaries  are  four 
archeological  districts  and  one  site 
listed  on  the  National  Register  of 
Historical  Places. 

Amistad  National  Recreation  Area 
supports  a  wide  variety  of  boating 
activities  throughout  the  year,  including 
PWC  use,  powerboating,  waterskiing, 
houseboating,  boat  fishing,  sightseeing 
by  boat,  sailboating,  sailboarding, 
canoeing,  and  kayaking.  Amistad 
receives  aver  1,000,000  visitors  a  year 
and  issues  approximately  5,000  lake  use 
permits  ajinually. 

Purpose  of  Amistad  National  Recreation 
Area 

The  purpose  of  Amistad  National 
Recreation  Area  is  to  provide  visitors 
and  neighbors  with  opportunities  and 
resources  for  safe,  high-quality  public 
outdoor  recreation  and  use  of  Lake 
Amistad;  to  develop  and  maintain 
facilities  necessary  for  the  care  and 
accommodation  of  visitors;  and  to 
support  the  concepts  of  stewardship  and 
protection  of  resources  and 
environmental  sustainability  by 
practicing  and  interpreting  their 
application  in  a  unit  of  the  national  park 
system. 

Significattce  of  Amistad  National 
Recreation  Area 

According  to  Amistad's  2001-2005 
strateg^ic  plan,  the  primary  significance 
of  Amistad  National  Recreation  Area 
can  be  summarized  as:  (1)  Offering 
diverse  water-based  recreational 
opportunities,  especially  fishing;  (2) 
interpreting  exceptional  examples  of 
Lower  Pecos  archeology  and  rock  art 
and;  (3)  commemorating  a  water 
conservation  partnership  between  the 
United  S  ates  and  Mexico. 


Authority  and  lurisdiction 

Under  the  National  Park  Service's 

Organic  Act  of  1916  (Organic  Act)  (16 

U.S.C.  1  et  seq.]  Congress  granted  the 

NPS  broad  authority  to  regulate  the  use 

of  the  Federal  areas  known  as  national 

parks.  In  addition,  the  Organic  Act  (16 

U.S.C.  3)  allows  the  NPS.  through  the 

Secretary  of  the  Interior,  to  "make  and 

publish  such  rules  and  regulations  as  he 

may  deem  necessary  or  proper  for  the 

use  and  management  of  the  parks 
*   *   *" 

16  U.S.C.  la-1  states,  "The 
authorization  of  activities  shall  be 
conducted  in  light  of  the  high  public 
value  and  integrity  of  the  National  Park 
System  and  shall  not  be  exercised  in 
derogation  of  the  values  and  purposes 
for  which  these  various  areas  have  been 
established  *    *    *"• 

NPS'  regulatory  authority  over  waters 
subject  to  the  jurisdiction  of  the  United 
States,  including  na\  igable  waters  and 
areas  within  their  ordinary  reach— as 
with  the  United  States  Coast  Guard;  and 
non-navigable  waters  that  are 
administered  by  the  NPS.  is  based  upon 
the  Property  and  Commerce  Clauses  of  " 
the  U.S.  Constitution.  In  regard  to  the 
NPS.  Congress  in  1976  directed  the  NPS 
to  "promulgate  and  enforce  regulations 
concerning  boating  and  other  activities 
on  or  relating  to  waters  within  areas  of 
the  National  Park  System,  including 
waters  subject  to  the  jurisdiction  of  the 
United  States  *   *   *"  (16  U.S.C.  la- 
2(h)).  In  1996  the  NPS  published  a  final 
rule  (61  FR  35136.  July  5,  1996) 
amending  36  CFR  1.2(a)(3)  to  clarif\'  its 
authority  to  regulate  activities  within 
the  National  Park  System  boundaries 
occurring  on  waters  subject  to  the 
jurisdiction  of  the  United  States. 

PWC  Use  at  Amistad  National 

Recreation  Area 

I 

The  park  began  regularly 

documenting  PWC  use  on  July  4,  1992, 
but  the  earliest  record  is  from  March 
1989.  when  a  violation  notice  was 
issued  to  an  operator  for  reckless  and 
negligent  behavior  near  a  swim  beach. 
PWC  use  became  more  common 
between  1990-91.  and  in  May  2001  park 
staff  began  collecting  more  specific  PWC 
use  data  The  highest  use  generally 
occurs  in  summer  from  Friday  through 
Sunday,  and  in  2001  ranged  from  as  low 
as  1  PWC  per  day  up  to  35  per  day.  Park 
staff  believes  that  PWC  use  is  increasing 
at  approximately  1.5%  per  year. 

Data  collected  during  2001  and  2002 
show  that  PWC  users  are  a  consistent 
part  of  the  total  boating  population  of 
the  lake,  and  holidays  show  the  highest 
amount  of  use.  The  highest  PWC-use 
weekday  was  Wednesday,  July  4,  2001 
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(a  holiday),  when  33  PVVC  trailers  were 
observed  parked  at  boat  ramp  parking 
lots  throughout  the  recreation  area  On 
that  same  day,  88  nonPWC  boat  trailers 
were  observed  in  the  same  parking  lots. 

The  highest  use  for  a  non-holiday 
weekend  occurred  on  Saturday.  June  23, 
2001.  when  26  PVVC  trailers  were 
observed  in  parking  lots  throughout  the 
recreation  area,  compared  to  270  non- 
PWC boat  trailers  in  the  same  parking 
lots.  Visitors  were  attracted  by  the  12 
largemouth  black  bass  tournaments 
taking  place  at  the  lake  that  day  and  the 
pleasant  weather  conditions  (bass 
tournaments  occur  every  weekend 
during  the  summer).  The  highest 
holidav  weekend  use  dav  was  Sunday, 
May  26,  2002.  when  38  PWC  trailers  ' 
(and  296  non-PWC  boat  trailers)  were 
observed  at  launch  ramps. 

On  busv  summer  weekends.  PWC  use 
can  comprise  between  8%  and  20%  of 
total  boating  activity.  On  summer 
weekdays  this  percentage  tends  to 
increase  due  to  fewer  out-of-town  bass 
tournament  fishermen  on  the  lake.  PWC 
use  on  summer  weekdays  can  comprise 
between  19%  and  40%  of  total  boating 
activity  in  the  evenings  after  6:30  p.m., 
when  local  PWC  owners  visit  the  lake 
after  work. 

PWC  use  occurs  primarily  between 
Mav  and  September,  with  April  and 
October  also  showing  steady  visitation. 
Weekday  PWC  users  are  primarily  local 
residents  who  arrive  after  work,  while 
weekend  users  come  from  areas  farther 
away.  PWC  users  are  usually  on  the 
water  all  day  on  weekends.  Park  staff 
has  indicated  that  PWC  users  generally 
operate  for  two  to  three  hours  on 
weekday  evenings,  and  from  four  to 
eight  hours  on  weekends.  The  increased 
amount  of  time  in  the  water  can  be 
attributed  to  users  taking  turns  riding 
one  craft. 

PWC  operators  have  been  observed 
traveling  throughout  the  lake,  either 
singly,  in  pairs,  in  small  groups,  or  in 
association  with  a  motorboat  or 
houseboat.  Within  Amistad  National 
Recreation  Area.  PWC  use  has  been 
allowed  wherever  motorized  boats  have 
had  access.  This  includes  the  arm  of  the 
Rio  Grande,  the  Devils  River,  San  Pedro 
Canyon,  and  the  Pecos  River. 

Areas  of  heaviest  PWC  use  are  Devils 
River  north  of  buoy  P  and  San  Pedro 
Canyon  east  of  buoy  A.  Most  of  the 
personal  watercraft  launching  from 
Rough  Canyon  travel  up  Devils  River.  In 
addition,  many  personal  watercraft 
launching  from  Diablo  East  and  Spur 
454  travel  up  Devils  River  past  buoy  P. 
In  contrast,  only  one  or  two  watercraft 
travel  up  the  Rio  Grande  past  buoy  28. 
No  PWC  have  been  seen  using  the  Pecos 
River. 


-  The  San  Pedro  arm  of  the  lake  (at  the 
end  of  Spur  454)  attracts  a  large  number 
of  PVVC  operators  because  it  is  one  of 
the  few  areas  where  bystanders,  usually 
friends  and  relatives  of  the  PVVC 
operators,  can  drive  close  to  the 
shoreline  to  observe  PVVC  activity  or 
take  turns  riding.  As  a  result,  this 
location  is  one  of  the  primary 
destinations  for  PWC  operators.  Another 
popular  destination  for  PWC  operators 
is  the  Indian  Springs  area  in  the  upper 
Devils  River  section  of  the  lake.  While 
en  route  to  Indian  Springs,  PVVC 
operators  tend  to  either  travel  in  a  direct 
line  or  explore  some  or  all  of  the  coves 
between  their  launch  and  destination 
points. 

People  who  rent  the  56-  to  65-foot 
houseboats  from  Amistad  Lake  Marina 
often  tow  personal  watercraft  with  the 
houseboat  (two  or  three  personal 
watercraft  have  been  obser\'ed  being 
towed).  The  boats  are  permitted  to  travel 
to  most  areas,  so  PWC  use  is  dispersed. 
These  tagalongs  are  the  only  personal 
watercraft  likely  to  use  the  upper  Rio 
Grande  area  (north  of  buoy  28). 

Park  staff  has  never  seen  personal 
watercraft  used  on  the  Pecos  River. 
However,  some  PWC  users  may  access 
the  Pecos  River  without  park  staff 
knowledge.  The  park  estimates  that  if 
PWC  use  occurs  in  the  Pecos  River,  it 
would  amount  to  less  than  10  craft  per 
year. 

Resource  Protection  and  Public  Use 
Issues 

Amistad  National  Recreation  Area 
Environmental  Assessment 

As  a  companion  document  to  this 
proposed  rule.  NPS  has  issued  the 
Personal  Watercraft  Use  Environmental 
Assessment  for  Amistad  National 
Recreation  Area.  The  Environmental 
Assessment  (EA)  was  open  for  public 
review  and  comment  from  April  3, 
2003.  through  May  3,  2003.  Copies  of 
the  environmental  assessment  may  be 
downloaded  at  httpJ/wv^'w.nps.gov/ 
amis/pwc.pdf  or  obtained  at  park 
headquarters  Monday  through  Friday, 
Sam  to  5pm,  just  west  of  Del  Rio  at  4121 
Hwy  90  VV.  Mail  inquiries  should  be 
directed  to:  Amistad  National 
Recreation  Area.  HCR  3  Box  5J.  Del  Rio 
TX  78840.  Phone  (830)  775-7491. 

The  purpose  of  the  environmental 
assessment  was  to  evaluate  a  range  of 
alternatives  and  strategies  for  the 
management  of  PWC  use  at  Amistad  to 
ensure  the  protection  of  park  resources 
and  values  while  offering  recreational 
opportunities  as  provided  for  in  the 
National  Recreation  Area's  enabling 
legislation,  purpose,  mission,  and  goals. 
The  analvsis  assumed  alternatives 


would  be  implemented  beginning  in 
2002  and  considered  a  10-year  period, 
from  2002  to  2012. 

The  environmental  assessment 
evaluates  three  alternatives  concerning 
the  use  of  personal  watercraft  at 
Amistad  National  Recreation  Area. 
Alternative  A  would  allow  PVVC  use 
under  an  NPS  special  regulation  in 
accordance  with  past  park  practices, 
and  state  regulations.  That  is.  after  the 
effective  date  of  a  final  rule,  PWC  use 
would  be  the  same  as  it  was  before 
November  7,  2002  when  the  park  closed 
to  PVVC  use  under  the  ser\'ice-wide 
regulations  at  36  CFR  3.24.  Alternative 
B  would  continue  PWC  use  under  a 
special  regulation,  but  specific  limits 
and  use  areas  would  be  defined.  The  no- 
action  alternative  would  eliminate  PWC 
use  entirely  within  this  national  park 
system  unit. 

Based  on  the  environmental  analysis 
prepared  for  PWC  use  at  Amistad 
National  Recreation  Area,  alternative  A 
is  the  preferred  alternative  and  is  also 
considered  the  environmentally 
preferred  alternative  because  it  would 
best  fulfill  park  responsibilities  as 
trustee  of  this  sensitive  habitat:  ensure 
safe,  healthful,  productive,  and 
aesthetically  and  culturally  pleasing 
surroundings;  and  attain  a  wider  range 
of  beneficial  uses  of  the  environment 
without  degradation,  risk  of  health  or 
safety,  or  other  undesirable  and 
unintended  consequences. 

This  document  proposes  regulations 
to  implement  alternative  A  at  Amistad 
National  Recreation  Area. 

The  NPS  will  consider  the  comments 
received  on  this  proposal,  as  well  as  the 
comments  received  on  the 
Environmental  Assessment  when 
making  a  final  determination.  In  the 
final  rule,  the  NPS  will  implement 
alternative  A  as  proposed,  or  choose  a 
different  alternative  or  combination  of 
alternatives.  Therefore,  the  public 
should  review  and  consider  the  other 
alternatives  contained  in  the 
Environmental  Assessment  when 
making  comments  on  this  proposed 
rule. 

The  following  summarizes  the 
predominant  resource  protection  and 
public  use  issues  associated  with  PVVC 
use  at  Amistad  National  Recreation 
Area.  Each  of  these  issues  is  analyzed  in 
the  Amistad  National  Recreation  Area, 
Personal  Watercraft  Use  Environmental 
Assessment. 

Water  Quality 

Most  research  on  the  effects  of 
personal  watercraft  on  water  qualitv' 
focuses  on  the  impacts  of  two-stroke 
engines,  and  it  is  assumed  that  any 
impacts  caused  by  these  engines  also 
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apply  to  the  personal  watercraft 
powered  bv  them.  There  is  general 
agreement  that  two-stroke  engines 
(including  personal  watercraft) 
discharge  a  gas-oil  mixture  into  the 
water.  Fuel  used  in  PVVC  engines 
contains  many  hydrocarbons,  including 
benzene,  toluene,  ethylbenzene,  and 
.xvlene  (collectively  referred  to  as 
BTEX).  Polycyclic  aromatic 
hydrocarbons  (PAHs)  also  are  released 
from  boat  engines,  including  those  in 
personal  watercraft.  These  compounds 
are  not  found  appreciably  in  the 
unburned  fuel  mixture,  but  rather  are 
products  of  combustion.  Discharges  of 
all  these  compounds — BTEX  and 
PAHs — have  potential  adverse  effects  on 
water  quality. 

Under  the  proposed  regulation,  PWC 
w'ould  be  allowed  within  Amistad 
National  Recreation  Area  with  some 
locational  restrictions.  Numbers  of 
personal  watercraft  using  the  reser\'oir 
and  adjoining  waters  during  a  high-use 
day  would  likely  increase  from  an 
average  of  .32  per  day  in  2002  to  37  per 
day  in  2012.  an  average  increase  of  1.5% 
per  year.  Based  on  current  observations 
it  is  assumed  that  14  personal  watercraft 
would  operate  in  the  Amistad  Reservoir 
and  Rio  Grande  upstream  of  the 
reservoir  in  2002,  increasing  to  16  by 
2012:  and  18  personal  watercraft  would 
operate  in  Devils  River  and  San  Pedro 
Canyon,  increasing  to  21  by  2012. 

Continuing  PWC  use  under  this 
regulation,  as  it  was  before  November  7, 
2002.  was  evaluated  in  the  EA  and  the 
analysis  determined  that  PWC  use 
would  have  negligible  adverse  effects  on 
water  quality  because  of  improved 
emissions  controls  from  EPA  in  place  by 
2012.  (For  an  explanation  of  terms  such 
as  "negligible"  and  "adverse"  in  regard 
to  water  (juality.  see  page  91  of  the 
Environmental  ,\ssessment.)  The  EA 
analysis  found  that  all  pollutant  loads 
would  be  well  below  ecotoxicological 
benchmarks  and  human  health  criteria. 
Cumulative  impacts  from  PWC  and 
motorized  boat  use  would  also  be 
negligible  through  improved  emission 
controls.  This  proposed  rule  was  also 
reviewed  as  required  by  NPS 
Management  Policies  to  determine  if 
park  resources  would  be  impaired. 
Based  upon  the  findings  in  the  EA,  the 
NPS  has  concluded  that  PWC  use  would 
not  result  in  an  impairment  of  the  water 
qualitv  resource. 

Air  Quality 

PWC  emit  various  compounds  that 
pollute  the  air.  In  the  two-stroke  engines 
commonly  used  in  personal  watercraft, 
the  lubricating  oil  is  used  once  and  is 
expelled  as  part  of  the  exhaust;  and  the 
combustion  process  results  rn  emissions 


of  air  pollutants  such  as  volatile  organic 
compounds  (VOC),  nitrogen  oxides 
(NOx),  particulate  matter  (PM),  and 
carbon  monoxide  (CO).  Personal 
watercraft  also  emit  fuel  components 
such  as  benzene  that  are  known  to  cause 
adverse  health  effects.  Even  though 
PWC  engine  exhaust  is  usually  routed 
below  the  waterline,  a  portion  of  the 
exhaust  gases  go  into  the  air.  These  air 
pollutants  may  adversely  impact  park 
visitor  and  employee  health,  as  well  as 
sensitive  park  resources. 

For  example,  in  the  presence  of 
sunlight  VOC  and  NOx  emissions 
combine  to  form  ozone.  Ozone  causes 
respiratory  problems  in  humans, 
including  cough,  airway  irritation,  and 
chest  pain  during  inhalations.  Ozone  is 
also  toxic  to  sensitive  species  of 
vegetation.  It  causes  visible  foliar  injury, 
decreases  plant  growth,  and  increases 
plant  susceptibility  to  insects  and 
disease.  Carbon  monoxide  can  affect 
humans  as  well.  It  interferes  with  the 
oxygen  carrying  capacity  of  blood, 
resulting  in  lack  of  oxygen  to  tissues. 
NOx  and  PM  emissions  associated  with 
PWC  use  can  also  degrade  visibility. 
NOx  can  also  contribute  to  acid 
deposition  effects  on  plants,  water,  and 
soil.  However,  because  emission 
estimates  show  that  NOx  from  personal 
watercraft  are  minimal  (less  than  5  tons 
per  year),  acid  deposition  effects 
attributable  to  personal  watercraft  use 
are  expected  to  be  minimal. 

Under  the  proposed  rule,  PWC  use 
would  be  allowed  to  operate  under  the 
same  conditions  as  were  in  effect  before 
November  7,  2002.  PWC  users  could 
operate  wherever  motorized  vessels  are 
authorized.  The  number  of  personal 
watercraft  using  Amistad  is  predicted  to 
increase  annually  by  approximately 
1.5%,  based  on  current  trends  at  the 
unit.  Baseline  data  for  the  2001/2002 
season  at  Amistad  indicate  annual  use 
at  approximately  640  personal 
watercraft.  with  each  machine  assumed 
to  operate  on  the  water  for  an  average 
of  four  hours  per  day.  The 
predominantly  two-stroke  engine 
technology  would  be  replaced  gradually 
over  time  in  accordance  with  the 
Environmental  Protection  Agency's 
(EPA)  requirements  for  engine 
manufacturers  so  that  by  2012  most 
personal  watercraft  will  be  the  cleaner 
burning  four-stroke  type. 

Allowing  PWC  use  at  Amistad 
National  Recreation  Area  at  the  previous 
levels  would  result  in  negligible  adverse 
impacts  for  all  pollutants  (For  an 
explanation  of  terms  such  as 
"negligible"  and  "adverse"  in  regard  to 
air  quality  see  page  100  of  the 
Environmental  Assessment.) 
Cumulative  emission  levels  would  be 


negligible  for  PM,,,.  HC,  VOC,  and  NOx. 
Cumulative  CO  emissions  would  be  at  a 
moderate  adverse  level  for  both  the 
short  and. long  term.  Over  the  long  term 
NOx  emissions  would  increase  slightly, 
with  a  negligible  adverse  effect.  This 
alternative  would  not  alter  existing  air 
quality  conditions,  with  future 
reductions  anticipated  in  PMio,  HC,  and 
VOC  emissions  due  to  improved 
emission  conljols.  Therefore,  the 
proposed  rule  would  not  result  in  an 
impairment  of  air  quality. 

Soundscapes 

The  primary  soundscape  issue 
relative  to  PWC  use  is  that  other  visitors 
may  perceive  the  sound  made  by 
personal  watercraft  as  an  intrusion  or 
nuisance,  thereby  disrupting  their 
experiences.  This  disruption  is 
generally  short  term  because  personal 
watercraft  travel  along  the  shore  to 
outlying  areas.  However,  as  PWC  use 
increases  and  concentrates  at  beach 
areas,  related  noise  becomes  more  of  an 
issue,  particularly  during  certain  times 
of  the  day.  Additionally,  visitor 
sensitivity  to  PWC  noise  varies  from 
backcountry  users  (more  sensitive)  to 
swimmers  at  popular  beaches  (less 
sensitive).  Amistad's  backcountry 
visitors  consist  of  boaters  who  camp  at 
undesignated  campsites  along  the 
shoreline. 

The  biggest  difference  between  noise 
from  PWC  and  that  from  motorboats  is 
that  PWC  repeatedly  leave  the  water, 
which  magnifies  noise  in  two  ways. 
Without  the  muffling  effect  of  water,  the 
engine  noise  is  typically  15  dBA  louder 
than  it  would  be  while  operating 
continually  underwater  and  the 
smacking  of  the  craft  against  the  water 
surface  results  in  a  loud  "whoop"  noise 
or  series  of  them.  With  the  rapid 
maneuvering  and  frequent  speed 
changes,  the  impeller  has  no  constant 
"throughput"  and  no  consistent  load  on 
the  engine.  Consequently,  the  engine 
speed  rises  and  falls,  resulting  in  a 
variable  pitch.  This  constantly  changing 
noise  is  often  perceived  as  more 
disturbing  than  the  constant  noise  from 
motorboats. 

PWC  users  tend  to  operate  close  to 
shore,  to  operate  in  confined  areas,  and 
to  travel  in  groups,  making  noise  more 
noticeable  to  other  recreationists. 
Motorboats  traveling  back  and  forth  in 
one  area  at  open  throttle  or  spinning 
around  in  small  inlets  also  generate 
complaints  about  noise  levels:  however, 
most  motorboats  tend  to  operate  away 
from  shore  and  to  navigate  in  a  straight 
line,  thus  being  less  noticeable  to  other, 
recreationists. 

Under  the  proposed  rule,  noise  from 
personal  watercraft  would  continue  to 
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have  short-term,  minor,  adverse  impacts 
at  most  locations  throughout  the  use 
season,  and  short-term,  minor  to 
moderate,  adverse  impacts  along  the 
reservoir  shoreline  and  at  shoreline 
camping  locations  because  personal 
watercraft  could  be  heard  occasionally 
throughout  the  day  during  the  peak 
visitor  season.  (For  an  explanation  of 
terms  such  as  "negligible"  and 
"adverse"  in  regard  to  soundscape  see 
page  111  of  the  Environmental 
Assessment.)  Impact  levels  would  be 
related  to  the  number  of  personal 
watercraft,  as  well  as  the  sensitivity  of 
other  \'isitors.  Over  the  long  term  newer 
engine  technologies  could  result  in 
reduced  noise  levels. 

Cumulative  noise  impacts  from 
personal  watercraft.  motorboats,  and 
other  visitors  would  be  short  term  and 
minor  to  moderate  because  these  sounds 
would  be  hoard  occasionally  throughout 
the  day.  For  the  most  part,  natural 
sounds  would  still  predominate  at  most 
locations  within  the  national  recreation 
area.  The  highest  sound  impacts  would 
occur  near  boat  launches,  beaches,  and 
marinas.  Therefore,  this  alternative 
would  not  result  in  an  impairment  of 
the  Amistad  National  Recreation  Area's 
soundscape. 

Wildlife  and  Wildlife  Habitat 

Some  research  suggests  that  personal 
watercraft  affect  wildlife  by  interrupting 
normal  activities.  This  is  thought  to  be 
caused  by  PWC  speed,  noise,  and 
access.  Flight  response  is  the  most  likely 
impact  of  PWC  use.  PWC  use  can  affect 
an  animal's  ability  to  feed,  rest,  and 
breed  if  it  is  unable  to  adapt  to  the 
disturbance  caused  by  PWC  operations. 
Impacts  to  threatened  or  endangered  or 
sensitive  species  are  documented  under 
"Threatened. .Endangered,  or  Special 
Concern  Species." 

Under  the  proposed  rule,  PWC  use 
could  affect  wildlife  wherever  use  is 
.  authorized.  Numbers  of  personal 
watercraft  using  the  reservoir  during  a 
high-use  day  would  likely  increase  from 
an  average  of  32  per  day  in  2002  to  37 
per  day  in  2012,  an  average  increase  of 
1.5%  per  year.  While  some  PWC  use 
occurs  year-round,  most  use  occurs  from 
May  to  September.  PWC  use  is  most 
frequent  during  weekends,  follow^ed  by 
weekday  evening  hours.  While  personal 
watercraft  would  be  distributed 
throughout  the  reservoir,  the  primarv 
location  for  potential  impacts  would  be 
where  PWC  use  is  most  prevalent:  the 
San  Pedro  arm  of  the  reservoir  (at  the 
end  of  Spur  454)  and  the  Indian  Springs 
area  in  the  upper  De\ils  River. 
Disturbance  could  occur  on  the  Rio 
Grande  from  PWC  users  beaching  their 
craft.  The  Pecos  River  contains  rocks 


that  would  make  it  difficult  for  PWC 
operators  to  disturb  wildlife  there,  and 
only  about  10  PWC  visits  occur  there 
each  year.  Since  no  PWC  operation 
would  be  allowed  between  sundown 
and  sunrise,  impacts  are  less  likely  for 
nocturnal  than  for  diurnal  species. 

Wildlife  are  most  likely  to  be  found 
near  the  shoreline  due  to  habitat 
constraints,  with  few  non-aquatic 
species  present  on  the  water  surface  200 
feet  (or  more)  from  shore.  Under  36  CFR 
part  3,  Amistad  adopts  Texas  State  laws 
and  regulations.  Texas  boating 
regulations  require  that  when  a  PWC 
user  travels  to  a  shoreline  destination, 
the  watercraft  must  be  slowed  to  a  flat 
wake  speed,  thus  allowing  wildlife  to 
easily  move  out  of  the  way  or  wildlife 
on  land  are  less  disturbed  by  the  PWC 
presence.  There  have  been  no 
documented  cases  of  PWC  operators 
deliberately  harassing  or  chasing  birds 
or  other  wildlife  on  Lake  Amistad.  and 
no  documented  collisions  with 
waterfowl  or  wildlife. 

Waterfowl  migrate  to  Amistad  during 
the  winter  when  there  is  less  PWC  use. 
The  priman,'  season  for  PWC  use  is  May 
to  September  and  most  personal 
watercraft  are  not  used  in  the  early 
spring  due  to  water  and  air 
temperatures.  Therefore  it  is  unlikely 
that  most  wildlife  would  be  disturbed 
during  the  breeding  season.  During 
rearing,  PWC  use  could  cause  short-term 
temporary'  effects  when  the  craft  are 
beached  on  land.  Due  to  the  low  habitat 
productivity,  as  well  as  the  low  number 
of  PWC  users,  impacts  to  wildlife  and 
wildlife  habitat  would  be  negligible  at 
most  locations.'(For  an  explanation  of 
terms  such  as  "negligible"  and 
"adverse"  in  regard  to  wildlife  and 
wildlife  habitat  see  pages  116-117  of  the 
Envirormiental  Assessment.) 

As  noted  in  the  "Water  Quality" 
section,  continued  use  of  PWC  would 
create  pollutant  loads  that  are  well 
below  water  quality  criteria  and 
ecotoxicological  benchmarks,  so  there 
would  likely  be  no  or  negligible  impacts 
to  fish  related  to  water  contamination. 
Also,  fish  generally  will  flee  to  avoid 
personal  watercraft,  and  PWC  use  is  not 
expected  to  significantly  disrupt  any 
spawning  areas,  since  a  majority  of  the 
spawning  activity  occurs  during  the 
shoulder  season  of  PWC  use  (February 
through  April). 

Since  PWC  users  are  required  to 
operate  at  flat  wake  speed  within  50  feet 
of  the  shoreline  (in  accordance  with 
Texas  Water  Safety  Act),  impacts  on 
wildlife  and  wildlife  habitat  would  be 
negligible  at  most  locations.  The  effects 
from  PWC  speed  and  noise  or  proximity 
to  wildlife  would  be  limited  as  well.  In 
addition,  few  wildlife  occur  on  the  open 


water,  where  speeds  are  higher.  On  a 
cumulative  basis,  all  visitor  activities 
would  continue  to  have  negligible  to 
minor  adverse  effects  on  wildlife  and 
wildlife  habitat.  All  wildlife  impacts 
would  be  temporary  and  short  term. 
Implementation  of  this  proposal  would 
not  result  in  an  impairment  to  wildlife 
or  wildlife  habitat. 

Threatened,  Endangered,  or  Special 
Concern  Species 

The  Endangered  Species  Act  (16 
U.S.C  1531  et  seq.)  mandates  that  all 
Federal  agencies  consider  the  potential 
effects  of  their  actions  on  species  listed 
as  threatened  or  endangered.  If  the 
National  Park  Service  determines  that 
an  action  may  adversely  affect  a 
federally  listed  species,  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
is  required  to  ensure  that  the  action  will 
not  jeopardize  the  species'  continued 
existence  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
With  regard  to  the  federal  status  species, 
the  American  peregrine  falcon,  black- 
capped  vireo,  brown  pelican,  interior 
least  tern,  and  whooping  crane  (all 
listed  as  endangered)  may  occur  within 
Amistad  National  Recreation  Area.  The 
arctic  peregrine  falcon,  bald  eagle,  and 
piping  plover,  and  Devils  River  minnow 
(all  listed  as  threatened)  may  also  occur 
within  the  park. 

Among  the  listed  species,  the  interior 
least  tern  has  habitat  closest  to  the  use 
areas.  Interior  least  terns  lay  eggs  in  the 
ground  and  often  use  the  islands  within 
the  lake  as  nesting  areas.  The  park 
closes  all  tern  nesting  areas  to  public 
use,  including  PWC  and  other  vessel 
access,  by  posting  signs  in  the  water. 
Other  species  of  birds  always  nest  high 
enough  above  ground  not  to  be  affected 
by  PWC-related  wave  action  or 
shoreline  access. 

Overall.  PWC  use  at  Amistad  under 
this  proposed  rule  would  have  no  effect 
or  would  not  likely  adversely  affect  any 
federal  or  state  listed  species,  since  most 
identified  species  are  either  not  present 
as  permanent  residents,  do  not  have 
preferred  habitat  in  PWC  use  areas,  or 
are  not  normally  accessible.  (For  an 
explanation  of  terms  such  as 
"negligible"  and  "adverse"  in  regard  to 
threatened,  endangered,  or  special 
concern  species  see  page  122  of  the 
Environmental  Assessment.) 
Cumulative  effects  from  all  park  visitor 
activities  are  not  likely  to  adversely 
affect  these  species  since  the  identified 
species  are  not  present,  do  not  nest  in 
the  park,  or  are  not  accessible  during  the 
course  of  normal  visitor  activities, 
which  are  primarily  water-based 
recreation.  Therefore,  this  proposed  rule 
would  not  result  in  an  impairment  of 
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threatened,  endangered,  or  special 
concern  animal  or  plant  species. 

Shoreline  Vegetation 

Under  the  proposed  regulation.  PVVC 
operators  would  be  allowed  to  travel 
along  the  shoreline  wherever  motorized 
vessels  are  allowed  so  long  as  they  are 
operated  at  flat  wake  speed  within  50 
feet  of  the  shore.  Hidden  Cave  Cove. 
Painted  Canvon.  and  .Seminole  Canyon 
would  remain  closed  under  the 
proposed  rule  to  ail  vessels.  \'i;ssels 
would  he  prohibited  from  landing  on 
islands  during  Interior  Least  Tern 
nesting  d(;ti\iti(!s  All  \'essels  operating 
within  harbors,  mof)ring  areas,  and  any 
other  areas  marked  by  buoys,  are 
required  to  operate  at  flat  wake  speed 
only.  While  personal  watercraft  use 
occurs  throughout  the  reservoir,  the 
primary  location  for  potential  impacts 
would  be  where  PVVC  use  is  most 
prevalent  These  areas  include  the  San 
Pedro  arm  of  the  reservoir  (at  the  end  of 
Spur  454)  and  the  hulian  Springs  area 
m  the  upper  Devils  Kiver  arm  of  the 
lake.  Other  impacts  include  negligible 
short-term  wave  action  and  trampling 
caused  by  PWC  operators  landing  their 
craft  and  walking  on  the  shore. 

Fluctuating  water  levels  create  more 
potential  for  short-  and  long-term 
erosion  and  impacts  to  shoreline 
vegetation  than  any  other  sources, 
followed  b\-  wind,  other  motorized 
boats,  and  personal  watercraft. 
Fluctuating  water  levels  greatly  deter 
the  development  of  hydrophytic 
shoreline  vegetative  or  aquatic 
vegetation  and  largely  prevent  the 
growth  of  shoreline  \egetation. 

Allowing  PWC  use  at  Amistad 
National  Recreation  Area  would  have 
negligible  adverse  impacts  to  shoreline 
vegetation  over  the  short  and  long  term, 
with  no  perceptible  changes  in  plant 
community  size,  integrity,  or  continuitv. 
(For  an  explanation  of  terms  such  as 
"negligible"  and  "adverse"  in  regard  to 
shorelines  see  page  130  of  the 
Environmental  Assessment.) 

Visitor  Experience 

Imparts  on  PWC  Users.  There  would 
be  no  change  to  PWC  use  or  activitv  as 
compared  to  the  conditions  during 
2002.  Therefore,  the  proposed  rule 
would  have  no  new  effects  on  the 
e.xperiences  of  PVVC  users  at  Amistad 
National  Recreation  Area. 

Impacts  on  Other  Boaters.  Other 
boaters  to  Amistad  National  Recreation 
Area  would  continue  to  interact  with 
PWC  operators.  Generally,  few 
nunmotorized  craft  use  Lake  Amistad 
(sea  kayaks  and  canoes),  so  interactions 
with  these  user  groups  are  infrequent. 
Motorboats  are  more  likelv  to  interact 


with  PWC.  There  are  three  locations 
with  the  potential  for  boat/PVVC 
interactions:  near  the  Spur  454  boat 
ramp,  on  the  Devils  River  upstream 
from  the  Rough  Canyon  boat  ramp,  and 
directly  in  front  of  the  Diablo  East 
harbor,  Ahhough  no  accidents  or 
conflicts  have  been  documented  in 
these  areas,  the  potential  exists.  Based 
on  this  analysis,  the  proposed  rule 
would  have  negligible  adverse  effects  on 
the  visitor  experience  of  other  boaters 
for  the  existing  and  future  conditions. 
(For  an  e.xplanation  of  terms  such  as 
"negl'gible"  and  "adverse"  in  regard  to 
\  isitor  experience  see  page  130  of  the 
Environmental  Assessment.) 

Impacts  on  Other  Visitors.  Swimmers, 
hikers,  and  other  visitors  would  have 
contact  with  PVVC  users.  San  Pedro 
Canyon  is  a  popular  PWC  destination, 
and  new  undesignated  swim  beaches  in 
this  area  have  become  very  popular  on 
weekends,  with  as  many  as  60 
swimmers  at  one  beach.  On  }u\y  4,  2001 
a  high  of  14  PWC  trailers  were  counted 
at  Spur  454.  which  serves  the  San  Pedro 
area.  Boat  ramps  at  Diablo  East  and  277 
North  also  serve  the  San  Pedro  Canyon. 
PVVC  use  would  have  moderate  adverse 
effects  on  swimmers  in  San  Pedro 
Canyon. 

Receding  lake  levels  have  led  to 
decreased  visitation  to  park 
campgrounds.  Because  campgrounds  are 
currently  high  above  the  lake  level, 
contact  bejtween  campers  and  PVVC 
users  is  lo|w.  However,  lake  levels  could 
rise.  camjJing  visitation  could  increase, 
and  contact  between  the  two  groups 
could  increase.  PWC  use  would  have 
negligible  to  minor  adverse  effects  on 
visitors  to  park  campgrounds  and  minor 
adverse  effects  at  higher  water  levels. 

Boaters  often  camp  along  the 
shoreline  (outside  park  campgrounds) 
and  may  be  affected  by  PWC  use. 
However,  because  these-undesignated 
campsites  are  located  along  the  shore, 
campers  would  be  exposed  to  motorized 
boat  use  ag  well  as  PWC  use.  It  is  likely 
that  these  campers  move  on  after 
spending  the  night,  and  since  PWC  use 
is  restricted  to  the  hours  between 
sunrise  and  sunset,  they  would 
experience  little  contact  with  PWC 
users.  PWC  use  would  have  negligible 
adverse  effects  to  these  campers. 

The  primary  activities  at  Amistad 
National  Recreation  Area  that  may  affect 
visitor  experiences  include  the  number 
and  activities  of  other  visitors,  and  noise 
from  motorboats.  No  other  actions  are 
currently  planned  that  would  affect 
PVVC  use  or  visitor  experiences  within 
the  national  recreation  area.  According 
to  a  2001  visitor  survey,  most  visitors 
are  satisfied  with  their  experiences  at 
the  park.  Cumulative  impacts  related  to 


the  use  of  personal  watercraft. 
motorized  boats,  and  other  visitor 
activities  would  be  negligible  over  the 
short  and  long  term  because  there 
would  be  little  noticeable  change  in 
visitor  experiences,  even  with  projected 
PVVC  and  boat  use  increases. 

Continued  PVVC  use  at  Amistad 
National  Recreation  Area  would  have 
negligible  adverse  impacts  on 
e.xperienf:es  for  most  visitors  in  the 
short  and  long  term,  PVVC  use  would 
have  long-term,  negligible,  adverse 
impacts  on  shoreline  campers,  but  long- 
term,  minor  adverse  impacts  on 
swimmers  and  other  visitors  using 
official  park  campgrounds  and  desiring 
an  experience  characterized 
predominantly  by  natural  quiet.  When 
related  to  other  visitor  activities,  PWC 
use  would  not  appreciably  limit  the 
critical  characteristics  of  visitor 
experiences. 

Cumulative  effects  of  PVVC  use,  other 
watercraft.  and  other  visitors  would 
continue  to  result  in  long-term, 
negligible  to  minor,  adverse  impacts, 
since  there  would  be  little  noticeable 
change  in  visitor  experiences.  Most 
visitors  would  continue  to  be  satisfied 
with  their  experiences  at  Amistad 
National  Recreation  Area. 

Visitor  Conflict  and  Safety 

Few  PWC  accidents  have  been 
reported  at  Amistad  National  Recreation 
Area,  and  there  have  been  some 
incident  reports,  most  involving  PVVC 
users  and  swimmers  or  other  boaters. 
Staff  receive  infrequent  calls  for 
assistance  in  locating  a  PVVC  operator 
who  is  overdue  or  "missing."  Running 
out  of  gas  is  also  a  concern  and  may  be 
hazardous  because  of  the  vast  size  of  the 
park.  The  park  conducts  regular  boat 
patrols,  which  will  help  to  identifv 
potential  PVVC/visitor  safetv  issues. 

Divers  may  be  present  within  the 
recreation  area  at  submerged  ranch 
home  locations.  No  conflicts  between 
PWC  users  and  divers  have  been 
observed.  Divers  set  buoys  to  identify 
their  location,  so  PVVC  users  should  be 
able  to  avoid  these  areas  and  any 
resulting  conflicts. 

PVVC  speeds,  wakes,  and  operations 
near  other  users  can  pose  hazards  and 
conflicts,  especially  to  canoeists  and  sea 
kayakers.  Currently  very  few 
nonmotorized  boats  are  used  in  the 
national  recreation  area,  but  conflicts 
could  occur  with  personal  watercraft, 
particularly  if  PVVC  use  increased  as 
predicted.  To  date,  few  conflicts  have 
been  reported, 

PWC  User/Swimmer  Conflicts.  In  10 
years  it  is  estimated  that  an  average  37 
personal  watercraft  would  be  in  use  in 
the  reservoir  during  peak  use  days.  The 
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number  of  swimmers  at  the  reservoir 
has  been  decreasing  with  reductions  in 
lake  levels,  which  has  led  to  the 
creation  of  several  undesignated  swim 
beaches 

The  greatest  potential  for  conflict  with 
swimmers  is  near  Diablo  East  and  San 
Pedro  Canyon.  This  is  where  many  of 
the  park's  visitors  swim,  and  it  includes 
popular  PWC'  boat  launches.  Buoys 
warning  motorized  watercraft  to  keep 
out  of-the  official  swim  areas  were 
\andali/.ed.  and  PWC  users  occasionally 
enter  these  areas.  Amistad  is  working 
with  the  USCG  to  replace  those  buoys. 
Of  the  five  designated  swim  beaches,  all 
but  one  are  in  the  area  of  Diablo  East  or 
San  Pedro  Canyon.  Most  currently 
experience  little  to  no  use  due  to  low 
lake  levels. 

Of  the  three  new  undesignated  swim 
beaches,  one  is  also  popular  with  PWC 
users.  All  are  located  in  the  San  Pedro 
Canvon  area  A  total  of  approximately 
80  to  120  swimmers  use  these  beaches 
on  busy  summer  weekend  days.  An 
estimated  20  to  25  personal  watercraft 
are  launched  in  this  area  during  peak 
use  days.  The  potential  exists  for  an 
accident  involving  a  swimmer, 
particularly  if  lake  levels  rise  and 
swimmer  \isitation  increases  to 
previous  levels.  Due  to  the  number  of 
visitors  involved,  impacts  at  this 
location  are  predicted  to  be  moderate 
adverse.  Amistad  maintains  the 
authority  to  close  areas  to  swimming  or 
PWC  use  should  the  conflicts  escalate. 
The  NR,'\  will  also  be  seeking  to 
increase  buoys  in  swimming  areas  and 
work  to  coordinate  land-based  and 
water-based  patrols  to  further  mitigate 
the  possibility  of  swimmer/PWC 
conflicts. 

The  remaining  reservoir  locations 
would  have  little  or  no  conflict  between 
PWC  users  and  swimmers  because 
designated  and  undesignated  swim 
beaches  are  concentrated  in  the  Diablo 
East  and  San  Pedro  Canvon  areas.  There 
is  one  designated  swim  beach  at  Rough 
Canvon,  but  the  swim  area  currently  has 
no  water  due  to  low  lake  levels.  Thus, 
conflicts  in  other  areas  would  constitute 
negligible,  adverse  impacts  over  the 
short  and  long  term.  All  motorized 
vessels  are  prohibited  from  entering 
designated  swimming  areas.  The 
recreation  area  continues  to  work  with 
the  USCG  to  install  buoys  informing 
boaters  to  "Keep  Out"  of  swimming 
areas. 

Overall,  PWC  use  wouid  have  mmor 
adverse  impacts  on  swimmers  at 
Amistad  National  Recreation  Area. 
Impacts  would  be  perceptible  to  a 
relatively  small  num.ber  of  visitors  at 
localized  areas,  primarily  at  San  Pedro 


Canyon  where  the  undesignated  beaches 

exist. 

PWC  Users/Other  Boater  Conflicts. 
Other  motorized  watercraft  aie 
distributed  throughout  the  reservoir. 
Their  use  patterns  are  not  exactly  the 
same  as  those  for  personal  watercraft. 
but  the  two  groups  do  use  the  same 
areas.  Motorboats  are  concentrated  in 
the  Castle  Canyon  area,  the  Devils  River 
area  between  the  Devils  Shores 
subdivision  and  Indian  Springs,  and  the 
area  in  front  of  Amistad  Dam.  The  same 
launch  ramps  that  are  popular  with 
PWC  users  are  also  popular  with 
motorboaters.  The  Spur  454  boat  ramp. 
Devils  River  upstream  of  the  Rough 
Canyon  boat  ramp,  and  the  area  in  front 
of  the  Diablo  East  harbor  have  the  most 
potential  for  conflicts  between  PWC 
users  and  motorboaters.  These  three 
launch  areas  experience  the  highest 
visitor  use.  Traffic  gets  congested  in 
these  areas,  which  increases  the  risk  of 
collision  and  the  potential  for  conflicts. 
Because  both  motorized  boat  and  PWC 
use  are  projected  to  increase  each  year 
(2%  and  1.5%  respectively),  the 
potential  for  conflicts  could  increase  in 
this  area,  resulting  in  minor  to  moderate 
adverse  impacts. 

The  remaining  areas  of  the  reservoir 
would  experience  negligible  conflicts 
between  PWC  users  and  other 
motorboaters,  due  to  the  small  number 
of  watercraft  being  launched  at  these 
areas. 

Overall,  PWC  use  would  continue  to 
have  minor  adverse  impacts  on  other 
motorized  boat  users  at  Amistad 
National  Recreation  Area.  Impacts 
would  be  perceptible  to  visitors  at 
localized  areas,  primarily  at  Spur  454, 
Devils  River  upstream  of  Rough  Canyon, 
and  the  Diablo  East  harbor.  Conflicts  at 
other  locations  would  remain  negligible 
because  use  is  lower,  and  conflicts 
would  be  less  likely  to  occur. 

Allowing  PWC  use  would  have  short- 
and  long-term,  minor  to  moderate 
adverse  impacts  on  visitor  conflicts  and 
safety  in  the  areas  near  Spur  454,  the 
Devils  River  upstream  of  Rough  Canyon, 
and  in  front  of  the  Diablo  East  harbor 
due  to  the  number  of  visitors  and  boats 
pre.sent  on  high  use  days.  Conflicts  at 
other  locations  would  remain  negligible 
because  use  is  lower,  and  conflicts 
would  be  less  likely  to  occur. 

Cumulative  impacts  related  to  visitor 
conflicts  and  safety  would  be  minor  to 
moderate  for  all  user  groups  in  the  short 
and  long  term,  particularly  near  the 
three  areas  listed  above.  Cumulative 
impacts  in  other  segments  would  be 
negligible  because  of  reduced  use. 


Cultural  Rrsiiurces 

Under  the  proposed  rule,  PWC  use 
would  be  allowed  within  .Amistad 
National  Recreation  Area  with  lew 
locational  restrictions.  PWC  users 
would  continue  to  have  access  to 
archeological  and  submerged  cultural 
resources  under  this  alternative.  Four 
national  historic  districts  within  the 
national  recreation  area  are  listed  on  the 
National  Register  of  Historic  Places: 
additional  sites  are  located  outside  the 
districts.  Not  all  identified  sites  have 
been  formally  evaluated  for  national 
register  eligibility. 

The  most  likely  impact  to 
archeological  and  submerged  cultural 
sites  would  result  from  PWC  users 
landing  in  areas  and  illegally  collecting 
or  damaging  artifacts.  According  to  park 
staff,  looting  and  vandalism  of  cultural 
resources  is  not  a  substantial  problem. 
A  direct  correlation  of  impacts 
attributed  to  PWC  users  is  difficult  to 
draw,  since  many  of  these  areas  are  also 
accessible  to  hikers  or  other  watercraft 
users.  Under  this  proposed  rule  the  low 
number  of  PWC  users  within  the 
national  recreation  area  would  have 
only  minor  adverse  impacts  on 
potentially  listed  archeological 
resources. 

Allowing  PWC  use  under  this 
proposed  regulation  is  not  expected  to 
negatively  affect  the  overall  condition  of 
cultural  resources  because  site  specific 
condition  inventories,  surveys  and 
mitigation  would  still  be  conducted.  To 
further  reduce  the  likelihood  of  damage 
to  cultural  resources,  this  rule  proposes 
to  close  all  or  a  portion  of  Hidden  Cave 
Cove,  Painted  Canyon,  Seminole 
Canyon  and  all  terrestrial  cave  and  karst 
features.  Closing  these  areas  will  protect 
a  variety  of  resources  but  most  noteably 
the  cultural  resources  located  in  these 
areas  including  cave  drawings  and  lithic 
artifacts. 

PWC  use  within  the  national 
recreation  area  could  have  minor 
adverse  impacts  on  potentially  listed 
archeological  sites  and  submerged 
resources  from  possible  illegal 
collection  and  vandalism.  (For  an 
explanation  of  terms  such  as 
"negligible"  and  "adverse"  in  regard  to 
cultural  resources  see  page  145  the 
Environmental  Assessment.) 

On  a  cumulative  basis  impacts  to  all 
visitor  activities  could  result  in  minor  to 
moderate  adverse  impacts  on  those 
resources  that  are  readily  accessible, 
due  to  the  number  of  visitors  and  the 
potential  for  illegal  collection  or 
destruction.  PWC  use  could  have  minor 
adverse  impacts  on  cultural  resources 
from  possible  illegal  collection  and 
vandalism. 
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Therefore  implementation  of  this 
proposed  rule  would  not  result  in  an 
impairment  of  cultural  resources. 

The  Proposed  Rule 

PWC  use  would  be  allowed  under  a 
special  regulation  in  3B  CFR  7.79  and 
would  be  nianaged  consistent  with  the 
management  strategies  in  effect  before 
November  7.  2002   PWC  users  could 
travel  wherever  other  motorized  vessels 
are  allowed   L'nder  the  present 
"Superintendent  s  Compendium," 
Hidden  Cave  Cove.  Painted  Canyon  and 
Seminole  Canyon  are  closed  to  all 
\essels.  Due  to  Homeland  Security 
concerns,  the  water  extending  1000  feet 
from  Amistad  Dam  is  closed  to  all 
boating  use,  motorized  and  non- 
motorized.  Consistent  with  the  current 
"Superintendent  s  Compendium",  the 
proposed  rule  prohibits  all  PWC  users 
(and  others  under  the  Compendium 
authority),  from  landing  in  areas  with 
interior  least  tern  nesting  colonies. 
Terns  nest  on  islands  and  peninsulas  on 
the  lake  from  May  1  through  August  31. 
To  avoid  disturbing  nesting  activity, 
these  areas  are  closed  to  all  public  use 
during  the  nesting  season,  and  signs  are 
posted  to  warn  visitors  not  to  approach. 
.\dditionall\',  the  staff  at  Amistad 
enforces  36  CFR  part  3  regulations. 
These  regulations  adopt  all  non- 
crmflicting  State  (jf  Texas  watercraft 
laws  and  regulations. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  a  significant  rule 

and  has  b<?en  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy. 

It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
(uiblu:  health  or  safety,  or  State,  local, 
or  tribal  gov'ernments  or  communities. 
The  National  Park  Service  has 
completed  the  report  "Economic 
Analysis  of  Personal  Watercraft 
Regulations-in  Amistad  National 
Recreation  Area"  (MACTEC 
Engineering.  November  2002). 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  .\ctions  taken  under 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plans, 
policies  or  controls.  This  rule  is  an 
agency  specific  rule 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 


or  obligations  of  their  recipients.  This 
rule  will  have  no  effects  on 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  No  grants  or  other 
forms  of  monetary  supplements  are 
involved.' 

(4)  This  rule  does  raise  novel  legal  or 
policy  issaies.  This  rule  is  one  of  the 
special  regulations  being  issued  for 
managing  PWC  use  in  National  Park 
Units.  The  National  Park  Service 
published  general  regulations  (36  CFR 
3.24)  in  March  2000.  requiring 
individual  park  areas  to  adopt  special 
regulations  to  authorize  PWC  use.  The 
implementation  of  the  requirement  of 
the  general  regulation  continues  to 
generate  interest  and  discussion  from 
the  public  concerning  the  overall  effect 
of  authorizing  PWC  use  and  National 
Park  Service  policy  and  park 
manageirient. 

Regulaton  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  60a  et  seq.].  This  certification  is 
based  on  a  report  entitled  "Economic 
Analysis  of  Personal  Wateiferaft 
Regulations  in  Amistad  National 
Recreation  Area"  (MACTEC 
Engineering,  November  2002). 

Small  Business  Regulaton'  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  proposed  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions. 

c  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  ejiterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  This 
rule  is  an  agency  specific  rule  and  does 
not  impose  any  other  requirements  on 
other  agencies,  governments,  or  the 
private  sector. 


Takings  (Executive  Order  12630) 

In  accordance  with  Executive  (irder 
12630.  the  rule  does  not  have  significant 
takings  implications.  A  taking 
implication  assessment  is  not  required. 
No  taking  of  personal  property  will 
occur  as  a  result  of  this  rule. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  proposed  rule  only  affects  use  of 
NPS  administered  lands  and  waters.  It 
has  no  outside  effects  on  other  areas  by 
allowing  PWC  use  in  specific  areas  of 
the  park. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  Form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  and  has 
prepared  a  draft  En\ironmental 
Assessment  (EA).  The  EA  was  available 
for  public  review  and  comment  from 
April  9.  2003  to  May  3.  2003.  Copies  of 
the  environmental  assessment  may  be 
downloaded  at  http://u'iuv.nps.gov/ 
amis/pwc.pdfov  obtained  at  park 
headquarters  Monday  through  Friday, 
Sam  to  ,5pm,  just  west  of  Del  Rio  at  4121 
Hwy  90  W.  Mail  inquiries  should  be 
directed  to:  Amistad  National 
Recreation  Area.  HCR  3  Box  5],  Del  Rio 
TX  78840.  Phone  (830)  775-7491. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  .vith  the  President's 
memorandum  of  April  29.  1994. 
"Government  to  Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2  have  evaluated  potential  effects 
on  federally  recognized  Indian  tribes 
and  have  determined  that  there  are  no 
potential  effects. 

There  are  17  tribes  with  historical  ties 
to  the  lands  of  the  Amistad  NRA. 
However,  none  of  those  tribes  have  any 
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current  association  with  Amistad  nor 
are  there  anv  tribes  with  close 
geographic  ties  to  the  area.  Since  any 
actions  the  park  proposes  in  this  rule 
are  not  expected  to  have  an\'  effects  on 
these  17  tribes,  no  consultation  has 
occurred 

Clarity  of  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity''  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
uf  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity':'  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "§  "  and  a  numbered  heading; 
for  example  §  7.79  Amistad  Recreation 
Area.  (5)  Is  the  description  of  the  rule 
in  the  "Supplementary  Information" 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand? 

Send  a  copv  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to;  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also 
email  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Drafting  Information:  The  primary 
authors  of  this  regidation  are:  Mark 
Morgan,  Management  Assistant,  and 
Rick  Slade,  Chief  of  Interpretation, 
Amistad  NRA;  Sarah  Bransom, 
Environmental  Quality  Division;  and 
Kym  Hall.  NFS  Washington.  DC. 

Public  Participation 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Amistad  National 
Recreation  Area,  HCR  3  Box  5],  Del  Rio 
TX  78840.  You  may  also  comment  via 
the  Internet  to  amis@den.nps.gov.  Please 
also  include  "PWC  Rule"  in  the  subject 
line  and  your  name  and  return  address 
in  the  body  of  your  Internet  message. 
Finally,  you  may  hand  deliver 
comments  to  .Amistad  National 
Recreation  Park.  4121  Highway  90  West. 
Del  Rio.  Texas. 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 


Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  If 
you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Part  7 

Distru  t  of  Columbia,  National  Parks, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
National  Park  Service  proposes  to 
amend  36  CFR  part  7  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1 ,  The  authority  for  Part  7  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460tq), 
462(k):  Sec.  7.96  also  issued  under  D.C.  Code 
8-1.37(1981)  and  D.C.  Code  40-721  (1981). 

2.  Add  new  paragraph  (d)  to  §  7.79  to 
read  as  follows: 

§7.79     Amistad  Recreation  Area. 

***** 

(d)  Personal  Watercraft  (PWC). 

(1)  PWCs  are  allowed  within  Amistad 
National  Recreation  Area  withjthe 
following  exceptions; 

(i)  The  following  areas  are  closed  to 
PWC  use: 

(A)  Hidden  Cave  Cove  (where  marked 
by  buoys),  located  on  the  Rio  Grande. 

(B)  Painted  Canyon  (where  marked  by 
buoys),  located  on  the  Rio  Grande, 

(C)  Seminole  Canyon,  starting  0.5 
miles  from  the  mouth  of  the  Rio  Grande. 

(D)  Government  coves  at  Diablo  East 
and  Rough  Canyon  to  include  the  water 
and  shoreline  to  the  top  of  the  ridge/ 
property  line. 

(E)  All  terrestrial  cave  and  karst 
features. 

(F)  The  Lower  Rio  Grande  area  below 
Amistad  Dam, 

(G)  The  water  area  extending  1000 
feet  out  from  the  concrete  portion  of 
Amistad  Dam. 

(ii)  PWC  are  prohibited  from  landing 
on  any  island  posted  as  closed. 

(2)  The  Superintendent  may 
temporarily  limit,  restrict  or  terminate 
access  to  the  areas  designated  for  PV^'C 
use  after  taking  into  consideration 
public  health  and  safety,  natural  and 
cultural  resource  protection,  and  other 
management  activities  and  objectives. 


Dated:  October  14.  2003. 
Paul  Hoffman, 

Acting  Assistant  Secretary.  Fish  and  Wildlife 

and  Parks. 

|FR  Doc.  03-26577  Filed  10-21-03;  8:45  am) 

BILLING  CODE  4310-70-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 


36  CFR  Part  1208 


RIN  3095-AB09 


Nondiscrimination  in  Federally 
Assisted  Programs — Implementation 
of  Section  504  of  the  Rehabilitation  Act 
of  1973 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Proposed  rule. 

summary:  NARA  is  proposing  to  modif\' 
iti  regulations  on  nondiscrimination  on 
the  basis  of  disability  to  make  it  clear 
that  the  rules  apply  to  recipients  of 
NARA's  National  Historical 
Publications  and  Records  Commission 
(NHPRC)  grants,  not  just  programs  and 
activities  conducted  by  NARA.  We  also 
propose  to  add  detailed  rules  on 
nondiscrimination  in  employment 
practices  that  grant  recipients  must 
follow  when  they  hire  staff  for  the 
programs  and  projects.  This  proposed 
rule  also  updates  compliance 
procedures,  which  apply  to  NARA  and 
NHPRC  grant  recipients.  Last,  we  are 
replacing  the  term  "handicap"  with 
"disability"  throughout  the  entire 
regulation.  This  part  applies  to  NARA 
and  NHPRC  grant  recipients. 
DATES:  Comments  are  due  by  December 
22,  2003. 

ADDRESSES:  Comments  must  be  sent  to 
Kogulatiun  Comments  Desk  (NPOL). 
Room  4100.  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001.  They  may  be  faxed  to  (301) 
837-0319,  Electronic  comments  may  be 
submitted  through  Regulations.gov,  You 
may  also  comment  via  e-mail  to 
comments@nara.gov.  See  the 
SUPPLEMENTARY  INPORMATION  for  details. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902 

SUPPLEMENTARY  INFORMATION:  NARA's 
.National  Historical  Publications  and 
Records  Commission  (NHPRC)  awards 
approximately  100  grants  per  year.  Our 
program  includes  grants  to: 

•  Publish  historical  editions  of  the 
records  of  the  Founding  Era; 
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•  Address  electronic  records 
challenges  and  opportunities;  ^ 

•  Work  with  the  State  Historical 
Records  Advisory  Boards; 

•  Publish  historically  significant 
records  reldting  to  the  history  of  the 
United  States: 

•  Preserve  and  provide  access  to 
records;  provide  edufiational  programs; 
and, 

•  Provide  subvention  assistance  for 
the  costs  of  manufacturing  and 
distributing  documentary  volumes 
produced  bv  projects  that  have  been 
supported  or  formallv  endorsed  by  the 
NHPRC. 

Every  NHPRC  grantee  must  sign 
Standard  Form  424B.  "Assurances-Non- 
Construction  Programs,"  which 
includes  agreeing  to  comply  with  all 
Federal  statutes  relating  to 
nondiscrimination,  of  which  Section 
504  of  the  Rehabilitation  Act  of  1973  is 
a  part.  However,  because  our  existing 
regulations  on  nondiscrimination  on  the 
basis  of  disability  do  not  directly 
address  NHPRC  grants  recipients,  only 
NARA.  we  are  proposing  to  make  it 
clear  that  these  regulations  apply  also  to 
NHPRC  grant  recipients. 

We  identified  the  need  to  revise  part 
1208  to  directlv  address  NHPRC 
grantees  after  conducting  a  regulatory 
review  of  our  regulations.  During  the 
regulatory  review,  we  identified  that 
other  agenr:ies  have  common  rales  on 
nondiscrimination  on  the  basis  of 
disabilitv  which  directlv  address  grant 
recipients 

We  also  propose  to  add  detailed  rules 
on  nondiscrimination  on  the  basis  of 
disability  in  employment  practices  that 
grant  recipients  fnljow  when  they  hire 
staff  for  the  programs  and  projects.  We 
propose  to  add  these  employment 
nondiscrimination  rules  to: 

•  Conform  tf)  the  Government-wide 
common  rules  for  grant  programs;  and 

•  Be  in  compliance  with  Section  504 
of  the  Rehabilitation  Act  of  1973,  which 
prohibits  employment  discrimination 
against  individuals  with  disabilities. 

This  proposed  rule  also  updates 
compliance  procedures,  which  apply  to 
NARA  and  grant  recipients.  Previously, 
complaints  were  sent  to  the  Assistant 
Archivist  for  Management  and 
Administration.  Now.  we  propose  that 
complaints  be  sent  to  the  Director.  Equal 
Employment  Opportunity  and  Diversity 
Programs. 

This  proposed  rule  updates  an 
obsolete  reference.  Existing  NARA 
regulations  cite  29  CFR  1613.702(f)  for 
the  definition  of  "qualified  handicap 
person".  However,  this  citation  is 
obsolete,  and  we  are  updating  the 
citation  to  28  CFR  41.32. 


Last,  wa  are  replacing  the  term 
"handicap"  with  "disability" 
throughout  the  entire  regulation  because 
it  is  in  keerping  with  the  terminology 
used  in  guidances  and  directives  issued 
by  the  Equal  Employment  Opportunity 
Commission,  which  are  applicable 
throughout  the  Federal  sector. 

Please  submit  e-mail  comments 
within  the  body  of  your  email  message 
or  attach  comments  avoiding  the  use  of 
any  form  of  encryption.  Please  also 
include  "Attn:  3695-AB17"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  email  message,  contact  the 
Regulation  Comment  Desk  at  (301)  837- 
2902. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects  in  36  CFR  Part  1208 

Individuals  with  disabilities,  Equal 
employment  opportunity. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1208  of  title  36,  Code  of  Federal 
Regulations,  chapter  XII,  as  follows: 

PART  1208— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  DISABILITY  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

1.  The  heading  of  part  1208  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  1208 
continues  to  read  as  follows: 

,\uthority:  29  U.S.C.  794. 

3.  Remove  reserved  §§  1208.104 
through  1208.109,  1208.112  through 
1208.129,  1208.131  through  1208.139, 
1208.141  through  1208.148,  1208.152 
through  1208.159,  1208.161  through 
1208.169,  and  1208.171  through 
1208.999. 

4.  In  part  1208  remove  the  words 
"basis  of  handicap"  wherever  they 
appear  and  add  in  their  place  the  words 
"basis  of  disability': 

5.  In  part  1208  remove  the  words 
"individual  with  handicaps"  wherever 
they  appear  and  add  in  their  place  the 
words  "individual  with  disabilities'. 

6.  In  part  1208  remove  the  words 
"individuals  with  handicaps"  wherever 
they  appear  and  add  in  their  place  the 
words  "individuals  with  disabilities'. 


§1208.130    [Amended] 

7.  Amend  §  1208.130  (c)  by  removing 
the  words  "nonhandicapped  persons" 
and  adding  in  their  place,  the  words 
"persons  without  disabilities'. 

8.  Sections  1208.101  through 
1208.103  are  designated  as  Subpart  A — 
General. 

9.  Revise  §  1208.102  to  read  as 
follows: 

§1208.102     Application. 

(a)  \'ARA.  Sections  1208.101  through 
1208.160  and  §1208.184  of  this 
regulation  apply  to  all  programs  or 
activities  conducted  by  NARA,  except 
for  programs  or  activities  conducted 
outside  the  United  States  that  involve 
individuals  with  disabilities  in  the 
United  States. 

(b)  Grant  recipients.  Sections 
1208.130  through  1208.184  in  this 
regulation  apply  to  grant  recipients. 
(The  term  "agency",  used  in 
§§1208.130  through  1208.184,  also 
includes  grant  recipients.) 

10.  Amend  §  1208.103  by  revising 
subparagraph  (4)  under  the  definition  of 
"qualified  individual  with  a  disability" 
to  read  as  follows: 

§1208.103     Definitions. 

***** 

Qualified  individual  with  a  disability 

*    *   * 

(4)  Qualified  person  with  a  disability 
as  that  term  is  defined  for  purposes  of 
employment  in  28  CFR  41.32.  which  is 
made  applicable  to  this  regulation  by 
§1208.140. 
***** 

11.  Sections  1208.110  and  1208.111 
are  designated  as  Subpart  B — Agency 
Responsibilities. 

12.  Sections  1208.130  and  1208.140 
are  designated  as  Subpart  C — General 
Nondiscrimination  Rules  (Applicable  to 
the  Agency  and  National  Historical 
Publications  and  Records  Commission 
INHPRC]  Grant  Recipients). 

13.  Revise  §  1208.140  to  read  as 
follows: 

§1208.140    Employment. 

No  qualified  indi\  idual  with  a 
disability  shall,  on  the  basis  of  the 
disability,  be  subjected  to 
discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  agency.  The  definitions, 
requirements,  and  procedures  of  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791)  shall  apply  to  employment 
in  agency  programs  and  activities. 

14.  Sections  1208.149  through 
1208.160  are  designated  as  Subpart  D— 
Program  Accessibility  (Applicable  to  the 
Agency  and  NHPRC  Grant  Recipients). 

15.  Section  1208.170  is  redesignated 
as  §1208.184. 
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16.  Add  Subpart  E  to  read  as  follows: 

Subpart  E — Employment  Practices  for 
Grant  Recipients 

Sec. 

1208.170  General  prohibitions  against 
employment  discrimination. 

1208.171  Reasonable  accommodation. 

1208.172  Employment  criteria. 

1208.173  Preemployment  inquiries. 

§1208.170    General  prohibitions  against 
employment  discrimination. 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  subjected  to  '' 
discrimination  in  employment  under 
any  program  or  activity  that  receives  or 
benefits  from  NHPRC  grants. 

(b)  A  recipient  must  make  all 
decisions  concerning  employment 
under  any  program  or  activity  to  which 
this  part  applies  in  a  manner  which 
ensures  that  discrimination  on  the  basis 
of  a  disability  does  not  occur  and  may 
not  limit,  segregate,  or  classifv' 
applicants  or  employees  in  any  way  that 
adversely  affects  their  opportunities  or 
status  because  of  a  disability. 

(c)  The  prohibition  against 
discrimination  in  employment  applies 
to  the  following  actnities: 

(1)  Recruitment,  advertising,  and  the 
processing  of  applications  for 
employment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation: 

(4)  lob  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines 
of  progression,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave: 

(6)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  recipient: 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer  sponsored  activities, 
including  social  or  recreational 
programs;  and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment. 

(d)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  effect  of  subjecting  qualified 
applicants  or  employees  with 
disabilities  to  discrimination  prohibited 
by  this  subpart.  The  relationships 
referred  to  in  this  paragraph  include 
relationships  with  employment  and 


referral  agencies,  with  labor  unions, 
with  organizations  providing  or 
administering  fringe  benefits  to 
employees  of  the  recipient,  and  with 
organizations  providing  training  and 
apprenticeship  programs. 

§1208.171     Reasonable  accommodation 

(a)  A  recipient  must  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  applicant  or  employee  with  a 
disability  unless  the  recipient  can 
demonstrate,  based  on  the  individual 
assessment  of  the  applicant  or 
employee,  that  the  accommodation 
would  impose  an  undue  hardship  on 
the  operation  of  its  program. 

(bl  Reasonable  accommodation  may 
inf  lude  making  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  persons  with  disabilities,  job 
restructuring,  part-time  or  modified 
work  schedules,  acquisition  or 
modification  of  equipment  or  devices 
(e.g..  telecommunication  or  other 
telephone  devices),  the  provisions  of 
readers  or  qualified  interpreters,  and 
other  similar  actions. 

(c)  Whether  an  accommodation  would 
impose  an  undue  hardship  on  the 
operation  of  a  recipients  program 
depends  upon  a  case-by-case  analysis 
weighing  factors  that  include: 

(1)  The  overall  size  of  the  recipient's 
program  with  respect  to  number  of 
employees,  number  and  type  of 
facilities,  and  size  of  budget; 

(2)  The  type  of  the  recipient's 
operation,  including  the  composition 
and  structure  of  the  recipient's 
workforce:  and 

(3)  The  nature  and  cost  of  the 
accommodation  needed. 

(d)  A  recipient  may  not  deny  any 
employment  opportunity  to  a  qualified 
employee  or  applicant  with  a  disability 
if  the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

§  1 208.1 72     Employment  criteria. 

A  recipient  may  not  use  employment 
tests  or  criteria  that  discriminate  against 
persons  with  disabilities  and  must 
ensure  that  employment  tests  are 
adapted  for  use  by  persons  with 
disabilities  that  impair  sensory,  manual, 
or  speaking  skills. 

§  1 208.1 73     Preemployment  inquiries. 

la]  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  a  recipient 
may  not  conduct  a  preemployment 
medical  examination  or  make  a 
preemployment  inquiry  as  to  whether 
an  applicant  is  a  person  with  a 
disability  or  as  to  the  nature  or  severity 


of  a  disability.  A  recipient  may, 
however,  make  preemployment  inquiry 
into  an  applicant's  ability  to  perform 
job-related  functions. 

(b)  When  a  recipient  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination^  when  a  recipient  is 
taking  voluntary  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  its  Federally 
assisted  program  or  activity,  or  when  a 
recipient  is  taking  affirmative  action 
pursuant  to  section  504  of  the  Act,  the 
recipient  may  invite  applicants  for 
employment  to  indicate  whether  and  to 
what  extent  they  are  disabled,  provided 
that: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  efforts: 

(2)  Therecipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntarv'  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 
(d)  of  this  section,  that  refusal  to 
provide  it  will  not  subject  the  applicant 
or  employee  to  any  adverse  treatment, . 
and  that  it  will  be  used  only  in 
accordance  with  this  part. 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  from  conditioning 
an  offer  of  employment  on  the  results  of 
a  medical  examination  conducted  prior 
to  the  employee's  entrance  on  duty, 
provided  that: 

(1)  All  entering  employees  are 
subjected  to  such  an  examination 
regardless  of  handicap,  and 

(2)  The  results  of  such  an  examination 
are  used  only  in  accordance  with  the 
requirements  of  this  subpart. 

(d)  The  applicant's  medical  record 
shall  be  collected  and  maintained  on 
separate  forms  and  kept  confidential, 
except  that  the  follow  ing  persons  may 
be  informed: 

(1)  Supervisors  and  managers 
regarding  restrictions  on  the  work  of 
persons  with  disabilities  and  necessary' 
accommodations: 

(2)  First  aid  and  safety  personnel  if 
the  condition  might  require  emergency 
treatment;  and 

(3)  Government  officials  investigating 
compliance  with  the  Att  upon  request 
for  relevant  information. 

17.  Designate  newly  redesignated 

§  1208.184  as  Subpart  F — Compliance 
Procedures. 

18.  Amend  the  newly  redesignated 
§  1208.184  by  revising  paragraphs  (a), 
(b).  (c)  and  (h)  to  read  as  follows: 


I 
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§  1 208.1 84    Compliance  procedures. 

(a)  E.xcept  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies 
to  all  allegations  of  discrimination  on 
the  basis  of  disability  in  programs  and 
activities  conducted  by  the  agency, 
including  those  programs  and  activities 
funded  bv  NHPRC  grants. 

(b)  The  agencv  must  process 
complaints  allegmg  violations  of  section 
504  witli  respect  to  employment 
accordirg  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  pursuant  to  section  501  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
791).  The  agency  will  refer  complaints 
alleging  employment  discrimination  by 
NHPRC  grant  recipients,  in  violation  of 
section  504  of  the  Rehabilitation  Act,  to 
the  appropriate  Government  entity, 
pursuant  to  paragraph  (e)  of  this  section. 

(c)  The  Director.  Equal  Employment 
Opportunity  and  Diversity  Programs 
(NEEO).  is  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Director. 
NEEO  (address:  National  Archives  and 
Records  Administration  (NEEO).  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001), 

*         *         *         *         * 

(h)  The  complainant  has  the  right  to 
file  an  appeal;  however,  appeals  must  be 
filed  within  90  days  of  receipt  from  the 
agency  of  the  letter  required  by 
§  1208.184  (g).  The  agency  may  extend 
this  time  for  good  cause.  Appeals  mav 
be  sent  to  the  Archivist  of  the  United 
States  for  reconsideration  (address: 
National  Archives  and  Records 
Administration  (N).  8601  Adelphi  Road. 
College  Park,  MD  20740-6001). 

***** 

Dated:  October  16.  2003. 
|ohn  VV.  Carlin, 
Archivist  of  the  United  States. 
IFR  Dm  .  0.1-20614  Filed  10-21-03;  8:45  am] 

BILLING  CODE  7515-01  -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3039;  Me  Docket  No.  03-219  RM- 
10797] 

Radio  Broadcasting  Services; 
Clemmons  and  Statesville,  NC 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
c<jmments  on  a  petition  for  rulemaking 
filed  by  Mercury  Broadcasting 
Company.  Inc.,  licensee  of  Station 


WFMX  (FM),  Statesville,  North 
Carolina,  piroposing  the  substitution  of 
Channel  289C1  for  Channel  289C  at 
Statesville,  and  reallotment  of  Channel 
289C1  from  Statesville  to  Clemmons, 
North  Carolina,  as  the  community's  first 
local  transmission  service,  and  the 
modification  of  the  license  for  Station 
WFMX  (FM)  to  reflect  the  changes. 
Channel  289C1  can  be  reallotted  at 
Clemmons  at  a  site  32  kilometers  (19.9 
miles)  north  of  the  community  at 
coordinates  36-17-30  NL  and  80-15-30 
WL. 

DATES:  Comments  or  counterproposals 
must  be  filed  on  or  before  December  1 , 
2003,  and  reply  comments  on  or  before 
December  16,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Harry  C. 
Martin.  Esq.,  Fletcher,  Heald  &  Hildreth. 
1300  North  17th  Street,  11th  Floor, 
Arlington.  VA  22209-3801 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  McCauley,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-219  adopted  October  8,  2003,  and 
released  October  10,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  CY-A257,  445  Twelfth  Street.  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2893,  or  via  e-mail 
qualexint@aol.com 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
-Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Clemmons.  Channel 
289C1  and  by  removing  Channel  289C 
at  Statesville. 

Federal  Communications  Commission. 
)ohn  A.  Karousos. 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-26682  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AJ23 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  Federal 
Protection  Status  from  Two  Manatee 
Protection  Areas  In  Florida 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Ser\'ice  (Service),  propose  to  withdraw 
two  areas  in  Florida  from  those 
designated  as  federally  established 
manatee  protection  areas.  We  are 
proposing  this  action  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA),  and  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (MMPA).  The  areas  we 
propose  to  withdraw  from  designation 
are  manatee  refuges,  in  which  watercraft 
operators  are  required  to  operate  at  slow 
speeds  throughout  the  year. 
Specifically,  the  sites  are  the  Pansy 
Bayou  Manatee  Refuge  in  Sarasota 
County  and  the  Cocoa  Beach  Manatee 
Refuge  in  Brevard  County.  Manatee 
protection  would  not  be  diminished 
under  this  proposal  because  the  sites 
will  remain  protected  under  State  law. 
DATES:  We  will  consider  comments  on 
the  proposed  rule  if  received  by 
November  21,  2003.  See  additional 
information  on  the  public  comment 
process  in  the  "Public  Comments 
Solicited"  section. 
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ADDRESSES:  If  you  wish  to  comment, 
you  mav  submit  your  comments  by  any 
one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  by  mail  to  the  Field 
Supt^rvisor.  lacksonville  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  Attn: 
Proposed  Removal  of  Federal  Protection 
Status  of  Two  Manatee  Refuges.  6620 
Southpoint  Drive.  South.  Suite  310, 
Jacksonville.  Florida  32216. 

2.  You  may  hand-deliver  written 
comments  to  our  lacksonville  Field 
Office,  at  the  above  address,  or  fax  your 
comments  to  904/232-2404. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
manatee@fws.gov.  For  directions  on 
how  to  submit  electronic  comment  files, 
see  the  "Public  Comments  Solicited" 
section. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  from  8  a.m.  to  4:30  p.m..  at  the 
abo\'e  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hankia,  Peter  Benjamin,  or  Iim 
Valade  (see  ADDRESSES  section). 
telephone  904/232-2580:  or  visit  our 
Web  site  at  hUp:"nnrthf]orido. fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  West  Indian  manatee  [Trichechus 
manatus)  is  federally  listed  as  an 
endangered  species  under  the  ESA  (16 
U.S.C.  1531  et  seq.]  (32  FR  4001).  and 
the  species  is  further  protected  as  a 
depleted  stock  under  the  MMPA  (16 
U.S.C.  1361-1407).  The  Florida  manatee 
(Trichechus  manatus  latirostris],  a 
subspecies  of  the  West  Indian  manatee 
(Domning  and  Havek  1986).  lives  in 
freshwater,  brackish,  and  marine 
habitats  in  coastal  and  inland 
waterways  of  the  southeastern  United 
States.  The  majority  of  the  population 
can  be  found  in  Florida  waters 
throughout  the  year,  and  nearly  all 
manatees  use  the  waters  of  peninsular 
Florida  during  the  winter  months. 
During  the  wmter  months,  most 
manatees  rely  on  warm  water  from 
industrial  discharges  and  natural 
springs  for  warmth.  In  warmer  months, 
they  expand  their  range  and  are 
occasionally  seen  as  far  north  as  Rhode 
Island  on  the  Atlantic  C^oast  and  as  far 
west  as  Texas  on  the  Gulf  Coast. 

Watercrafl  Collisions 

(Collisions  with  watercraft  are  the 
largest  cause  of  human-related  manatee 
deaths.  Data  collected  during  manatee 
carcass  salvage  operations  conducted  in 


Florida  from  1978  to  2002  indicate  that 
a  total  of  1,145  manatees  (from  a  total 
carcass  count  of  4,545)  are  confirmed 
victims  of  collisions  with  watercraft. 
This  number  may  underestimate  the 
actual  number  of  watercraft-related 
mortalities,  since  many  of  the 
mortalities  listed  as  "undetermined 
causes"  show  evidence  of  collisions 
with  vessels.  Collisions  with  watercraft 
comprise  approximately  25  percent  of 
all  manatee  mortalities  since  1978. 
Approximately  75  percent  of  all 
watercraft-related  manatee  mortality  has 
taken  place  in  11  Florida  counties: 
Brevard.  Lee,  Collier.  Duval,  Volusia, 
Broward,  Palm  Beach.  Charlotte, 
Hillsborough.  Citrus,  and  Sarasota 
(Florida  Fish  and  Wildlife  Conservation 
Commission  (FWCC)  2003).  The  last  5 
years  have  been  record  years  for  the 
number  of  w-atercraft-related  mortalities. 
From  1998  to  2002.  409  watercraft- 
related  manatee  deaths  were  recorded 
(36  percent  of  all  watercraft-related 
deaths  documented  during  the  1978  to 
2002  period)  (FWCC  2003). 

Manatee  Protection  Areas 

To  minimize  the  number  of  injuries 
and  deaths  associated  w'ith  watercraft, 
we  and  the  State  of  Florida  have 
designated  manatee  protection  areas  at 
sites  throughout  coastal  Florida  where 
conflicts  between  boats  and  manatees 
have  been  well  documented  and  where 
manatees  are  known  to  frequently  occur. 
Signs  are  posted  in  these  areas  to  inform 
the  boating  public  about  restrictions  and 
prohibitions. 

Federal  authority  to  establish 
protection  areas  for  the  Florida  manatee 
is  provided  by  the  ESA  and  the  MMPA, 
and  is  codified  in  50  CFR.  part  17, 
subpart  J.  We  have  discretion,  by 
regulation,  to  establish  manatee 
protection  areas  whenever  substantial 
evidence  shows  that  the  establishment 
of  such  an  area  is  necessary  to  prevent 
the  taking  of  one  or  more  manatees. 
Take,  as  defined  by  the  ESA,  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  to  engage  in  any  such  conduct. 
Harm  means  an  act  which  kills  or 
injures  wildlife  (50  CFR  17.3).  Such  an 
act  may  include  significant  habitat 
modification  or  degradation  that  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering.  Harass  includes  intentional 
or  negligent  acts  or  omissions  that  create 
the  likelihood  of  injury  to  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantlv  disrupt  normal  behavioral 
patterns,  which  include,  but  are  not 
limited  to.  breeding,  feeding,  or 
sheltering  (50  CFR  17.3). 


Take,  as  defined  by  the  MMPA,  means 
to  harass,  hunt,  capture,  or  kill,  or 
attempt  to  harass,  hunt,  capture,  or  kill 
any  marine  mammal.  Harassment,  as 
defined  by  the  MMPA.  means  any  active 
pursuit,  torment,  or  annoyance  which, 
(i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
W'ild  [Level  A]:  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns, 
including,  but  not  limjted  to.  migration, 
breathing,  nursing,  breeding,  feeding,  or 
sheltering  [Level  Bj. 

We  may  establish  two  types  of 
manatee  protection  areas — manatee 
refuges  and  manatee  sanctuaries.  A 
manatee  refuge  is  defined  as  an  area  in 
which  we  have  determined  that  certain 
waterbome  activities  would  result  in  the 
taking  of  one  or  more  manatees,  or  that 
certain  waterbome  activity  must  be 
restricted  to  prevent  the  taking  of  one  or 
more  manatees,  including  but  not 
limited  to  a  taking  by  harassment  (50 
CFR  17.102).  A  manatee  sanctuary  is  an 
area  in  which  we  have  determined  that 
any  waterbome  activity  would  result  in 
the  taking  of  one  or  more  manatees, 
including  but  not  limited  to  a  taking  by 
harassment  (50  CFR  17.102).  A 
waterbome  activity  is  defined  as 
including,  but  not  limited  to, 
swimming,  diving  (including  skin  and 
scuba  diving),  snorkeling.  water  skiing, 
surfing,  fishing,  the  use  of  water 
vehicles,  and  dredging  and  filling 
operations  (50  CFR  17.102). 

An  extensive  network  of  manatee 
speed  zones  and  sanctuaries  has  been 
established  throughout  peninsular 
Florida  by  Federal.  State,  and  local 
goverrunents  (Ser\'ice  2001).  This 
existing  structure  works  toward  our  goal 
of  providing  adequate  protected  areas 
throughout  peninsular  Florida  to  satisfy 
the  biological  requirements  of  the 
species. 

The  timing  and  implementation  of 
State  and  Federal  manatee  protection 
area  designations  have  been  influenced 
bv  State  and  Federal  courts  and  by  the 
respective  agencies  and  their  ability  to 
effectively  post  regulatory  signage  and 
enforce  measures  in  a  timely  fashion. 
The  Pansv  Bayou  Manatee  Refuge  was 
identified  by  both  the  State  and  Federal 
governments  as  an  area  in  need  of 
protection.  Neither  agency  was  able  to 
coordinate  or  communicate  its  intent  to 
designate  because  such  plans  were  part 
of  confidential  legal  negotiations  then  in 
progress.  As  a  result,  we  designated  this 
site  in  November  2002,  and  the  State 
subsequently  designated  this  site  in 
December  2002.  The  Cocoa  Beach 
Manatee  Refuge  was  designated  by  the 
State  in  June  2002  and  was 
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subsequpntlv  designated  b\'  the  Service 
in  November  2002  The  Ser\  ice  pursued 
its  designation  because  the  State  had  not 
yet  posted  regulatory  signage  at  the  site 
and  we  wanted  to  expeditiously  protect 
manatees  using  this  site.  Because  the 
State  has  now  designated  and  posted 
both  sites  as  manatee  protection  areas, 
iind  is  enforcing  the  protective 
regulations,  and  because  the  Service 
believes  that  State  protection  for  both 
sites  is  now  comparable  to  Federal 
protection,  the  .Service  plans  to 
withdraw  its  designaiions  at  these  two 
sites.  We  are  not  proposing  to  withdraw 
protections  from  the  remaining  Federal 
manatee  refuges  and  sanctuaries  at  this 
time.  In  general,  the  State  does  not 
provide  protection  or  does  not  provide 
comparable  protection  within  the 
remaining  areas 

Relationship  to  Manatee  Lawsuit 

hi  S(i\r  tlw  Manatee  Club,  et  ul.  v. 
Ballard,  et  al..  Civil  No.  00-00076  EGS 
IDD.C.  filed  lanuary  13.  2000).  several 
organizations  and  individuals  filed  suit 
against  the  Fish  and  Wildlife  Service 
and  the  U.S.  Army  Corps  of  Engineers 
(Corps)  alleging  violations  of  the  ESA. 
MMPA,  National  Environmental  Policv 
Act,  and  the  .-\dministrativo  Procedure 
Act.  Four  groups  representing 
development  and  boating  interests 
intervened.  Following  extensive 
negotiations,  a  settlement  agreement 
was  appro\ed  by  the  court  on  lanuary 
5,  2001.  In  this  settlement  agreement. 
we  agreed  to  submit  a  proposed  rule  for 
new  refuges  and  sanctuaries  to  the 
Federal  Register  by  April  2.  2001,  and 
to  .Mibniit  a  final  rule  bv  September  28. 
2001, 

Subsequent  to  the  Federal  settlement. 
the  FWCC  voted  to  settle  Save  the 
Manatee  v.  Egbert.  Case  No.  90-00- 
40()C;i\'17-WS  (N.D.  Fla..  filed  [anuarv 
13.  2000)  (the  State  case).  That 
settlement,  which  was  entered  into  by 
the  court  on  November  7,  2001,  calls  for 
verv  similar  protective  measures  in 
many  of  the  locations  included  in  our 
proposed  rule.  As  a  result  of  these 
simultaneous  processes,  the  parties  in 
the  Federal  lawsuit  agreed  to  extend  the 
April  2  deadline  in  an  attempt  to 
negotiate  a  means  to  avoid  duplication 
of  effort  and  better  serv'e  the  public. 
Subsequent  negotiations  resulted  in 
additional  extensions,  which  resulted  in 
the  proposed  ruje  being  submitted  to  the 
Federal  Regi.ster  on  August  3,  2001.  (An 
advance  nonce  of  proposed  rulemaking 
had  been  published  in  the  Federal 
Register  on  September  1.  2000  [65  FR 
532221.  and  six  public  workshops  were 


held  in  December  2000,  prior  to 
approval  of  the  Settlement  Agreement.) 
The  proposed  rule  was  published  in  the 
Federal  Register  on  August  10,  2001  (66 
FR  42318).  On  January  7,  2002,  w^e 
published  a  final  rule  designating  two 
sites  in  Bre\ard  County,  the  Barge  Canal 
and  Sykes  Creek,  as  Federal  manatee 
refuge's  (67  FR  680). 

On  July  9,  2002.  the  United  States 
District  Court  for  the  District  of 
Columbia  ruled  that  the  Federal 
Government  violated  the  Settlement 
Agreement  by  failing  to  designate  a 
sufficient  number  of  refuges  and 
sanctuaries  throughout  peninsular 
Florida.  On  August  1,  2002,  the  Court 
issued  a  remedial  order  requiring  the 
Service  to  publish,  by  November  1, 
2002,  a  final  rule  for  new  manatee 
refuges  and  sanctuaries  throughout 
peninsular  Florida.  On  September  20, 
2002,  we  published  an  emergency  rule 
designating  seven  sites  as  manatee 
refuges  and  sanctuaries  on  Florida's 
west  coast  for  a  period  of  120  davs  (67 
FR  59408).  We  submitted  a  final'rule  to 
the  Federal  Register  on  November  1, 
2002,  designating  13  manatee  protection 
areas  in  Florida,  including  the  sites 
previously  designated  under  the 
emergency  rule.  The  final  rule  was 
published  on  November  8,  2002  (67  FR 
68540). 

Coordination  With  State  Actions 

The  sites  that  were  designated  in  our 
final  rule  On  November  8,  2002  (67  FR 
68450),  were  selected  prior  to  the 
disclosure  of  the  terms  of  the  proposed 
settlement  in  the  State  case,  Save  the 
Manatee  v.  Egbert,  Case  No.  90-00- 
400CIV17-WS  (N.D.  Fla).  AfterfTie 
terms  of  thle  State  settlement  were 
di.sclosed,  it  became  apparent  that  there 
would  be  dverlap  between  potential 
State  and  Federal  actions.  However, 
prior  to  a  fjnal  determination  on 
potential  State  designations,  the  Service 
was  required  by  Court  Order  to  move 
forward  with  its  final  rule  for  the 
designation  of  additional  manatee 
protection  areas  throughout  peninsular 
Florida.  Wje  designated  protection  areas 
at  these  sittes  in  accordance  with  the  site 
selection  process  and  criteBia  identified 
in  our  finai  rule  (67  FR  684^56)  because 
State  protections  had  not  been 
implemented  at  these  sites.  Because  the 
State  has  subsequently  designated  and/ 
or  implemented  comparable  measures 
in  these  areas,  the  Service  believes  it 
prudent  to  withdraw  its  Federal 
designations  for  the  Pansy  Bayou 
Manatee  Refuge  and  the  Cocoa  Beach 
Manatee  Refuge. 


Manatee  Refuges  Proposed  for  Removal 

On  November  8.  2002,  we  designated 
13  manatee  protection  areas  in  Florida, 
including  the  Pansy  Bayou  Manatee 
Refuge  in  Sarasota  County  and  the 
Cocoa  Beach  Manatee  Refuge  in  Brevard 
County  (67  FR  68450).  The  State  has 
now  designated  both  sites  as  manatee 
protection  areas,  has  posted  them,  and 
enforces  the  protective  regulations 
(F.A.C.  68C-22.026  and  22.006, 
respectively).  As  such,  both  sites  are 
currently  protected  under  both  Federal 
and  State  authorities.  Federal  and  State 
restrictions  are  comparable  in  terms  of 
areal  extent,  duration,  and  type  (year- 
round,  slow  speed),  and  each  should 
prevent  the  taking  of  one  or  more 
manatees.  In  our  November  2,  2002,  rule 
(67  FR  68450),  we  stated  that  "if  the 
State  or  counties  implement  measures  at 
these  sites  that,  in  our  view,  provide 
comparable  protection  for  manatees,  w'e 
will  consider  withdrawing  or  modifying 
established  designations  through  the 
rulemaking  process."  Because  the  State 
has  now  implemented  measures  that 
provide  comparable  protection,  we 
propose  to  withdraw  our  designations 
for  the  Pansy  Bayou  Manatee  Refuge 
and  the  Cocoa  Beach  Manatee  Refuge, 
and  to  defer  to  the  State's  regulations 
governing  waterborne  activities 
currently  in  effect  in  these  areas  (F.A.C. 
68C-22.026  and  22.006.  respectively). 
We  reserve  the  right  to  reinstate  Federal 
measures  should  they  become 
necessary.  We  recognize  that  the 
existing  system  of  speed  zones  and 
sanctuaries  has  been  established 
primarily  by  State  and  local 
governments.  We  also  recognize  the 
important  role  of  our  State  and  local 
partners,  and  we  continue  to  support 
and  encourage  State  and  local  measures 
to  improve  manatee  protection. 

Pansy  Bayou  Manatee  Refuge 

The  federally  designated  Pansy  Bayou 
Manatee  Refuge  includes  approximately 
47  hectares  (ha)  (116.1  acres)  in  the 
northern  Pansy  Bayou  area  between  City 
Island  and  the  John  Ringling  Parkway 
Bridge  on  Sarasota  Bay  in  Sarasota 
County,  and  regulates  vessel  traffic  to 
slow  speed  year-round  (67  FR  68450) 
(see  Pansy  Bayou  Manatee  Refuge  map). 
This  refuge  is  located  within  a  State 
manatee  protection  area  in  which  all 
vessels  are  required  by  State  law  to 
operate  at  slow  speed  year-round 
(F.A.C.  68C-22.026(2)(a)(4)). 
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Cocoa  Beach  Manatee  Refuge 

The  fi'dfrallv  designated  Cocoa  Beach 
Manatee  Refuge  includes  approximately 
2  i.9  ha  (59.1  acres)  in  an  area  adjacent 
to  Muni{:ip<il  Pari^,  jiist  w^'st  of  Cocoa 


Beach  iii  th"  Banana  River,  in  Brevard 
County  and  regulates  vessel  traffic  to 
slow  speed  year-round  (67  FR  68450) 
(see  Cocoa  Beach  Manatee  Refuge  map). 
This  refuge  is  located  within  a  State 


nianatiH!  protection  area  in  which  all 
vessels  are  required  hv  State  law  to 
operate  at  slow  speed  vear-round 
(F.A.C.  68C-22  006(2)(dl(16)). 
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Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

1.  Reasons  whv  any  of  these  areas 
should  be  maintained  as  Federal 
manatee  refuges,  including  any  data 
supportive  of  these  reasons; 

2.  (Current  or  planned  activities  in  the 
subject  areas  and  their  possible  effects 
on  manatees: 

3.  Any  foreseeable  economic  or  other 
im'pacts.  positive  or  negative,  resulting 
trom  the  proposed  removal  of  the 
Federal  designations; 

4.  Potential  adverse  effects  to  the 
manatee  associated  with  the  proposed 
removal  of  the  Federal  designations;  and 

5.  Anv  actions  that  could  be 
considered  instead  of,  or  in  conjuncHon 
with,  the  actions  in  this  proposed  rule. 

Comments  submitted  eh^ctronically 
should  be  embedded  in  the  body  of  the 
e-mail  message  itself  or  attached  as  a 
text-file  (ASCII),  and  should  not  use 
special  characters  and  encryption. 
Please  also  include    Attn:  RIN  1018- 
AI23."  your  full  name,  and  return 
address  in  your  e-mail  message. 
Comments  submitted  to 
numateeSfws.gov  will  receive  an 
automated  response  confirming  receipt 
of  vour  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
lacksonville  Field  Office  (see  ADDRESSES 
section). 

Our  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  also  from  the  nilemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  for  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  vour  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 

for  public  inspection  in  their  entirety. 


Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  w\\\  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such  a 
review  is  to  ensure  that  our  decisions 
are  based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  pf  er  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  comment  period, 
on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
removal  of  the  Federal  designations  of 
these  manatee  refuges. 

We  will  consider  all  comments  and 
information  received  during  the  30-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final  rulemaking 
and  will  refine  this  proposal  if  and 
when  appropriate.  Accordingly,  the 
final  decision  may  differ  from  this 
proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does.the  proposed  rule  contain 
unnecessary  technical  language  or 
jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  proposed  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Is  the  description 
of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (5)  What  else  could 
we  do  to  make  the  proposed  rule  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs.  Department 
of  the  Interior,  Room  7229,  1849  C 
Street,  NW,  Washington,  DC  20240.  You 
may  e-mail  your  comments  to  the 
following  address:  Execsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  proposed 
rule  is  not  a  significant  regulatory 
action.  The  Office  of  Management  and 
Budget  makes  the  final  determination 
under  Executive  Order  12866. 


a.  This  proposed  rule  will  not  have  an 
annual  economic  impact  of  SlOO  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required.  We  do 
not  expect  that  any  significant  economic 
impacts  would  result  from  the  removal 
of  Federal  designation  of  these  two 
manatee  refuges  in  Sarasota  and  Brevard 
Counties  in  the  State  of  Florida.  We  do 
not  expect  any  significant  effects 
because  comparable  State  protection 
would  remain  in  place  tol lowing  the 
removal  of  Federal  protection. 

Activities  affected  by  the  designation 
of  manatee  protection  areas  include 
waterborne  activities  conducted  by 
recreational  boaters,  commercial  charter 
boats,  and  commercial  fishermen 
(including  transiting,  cruising,  water 
skiing,  and  fishing  activities).  Federal 
measures  in  place  at  the  Pansy  Bayou 
Manatee  Refuge  and  the  Cocoa  Beach 
Manatee  Refuge  require  boat  operators 
to  operate  at  slow  speeds  throughout  the 
year.  State  measures  require  boat 
operators  to  operate  in  a  comparable 
fashion.  In  removing  Federal  protectyon, 
boat  operator  behavior  in  these  areas 
will  remain  unchanged.  Therefore,  these 
activities  will  not  be  affected  by  this 
rule,  and  no  substantive  economic 
impacts  should  ensue. 

b.  This  proposed  rule  will  not  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  This 
proposal  is  consistent  with  the  approach 
used  by  State  and  local  governments  to 
protect  manatees  in  Florida.  We 
recognize  the  important  role  of  State 
and  local  partners,  and  we  continue  to 
support  and  encourage  State  and  local 
measures  to  improve  manatee 
protection.  In  previous  rule-makings,  we 
stated  that  "li|f  comparable  or  similar 
protections  are  put  in  place  in  the 
future,  we  will  consider  removing  those 
areas  from  Federal  protection.  "  This 
proposed  removal  of  Federal  protection 
follows  the  implementation  of 
comparable  State  protection. 

c.  This  proposed  rule  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 

d.  This  proposed  rule  will  not  raise 
novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

We  certif>'  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  for  the  reasons 
cited  below.  An  initial/final  Regulatory 
Flexibility  Analysis  is  not  required. 
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Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

The  characteristics  of  the  two  areas 
(Cocoa  Beach  and  Pansy  Bayou)  affected 
by  this  rule  are  described  below.  The 
economic  effects  considered  include  the 
direct  effects,  primarily  on  homeowners, 
and  the  indirect  effects  on  businesses  in 
the  removal  of  speed  zones. 

Direct  Economic  Effects: 

— Cocoa  Beach  Manatee  Refuge.  The 
Cocoa  Beach  Manatee  Refuge  is  located 
along  the  eastern  shore  of  the  Banana 
River  in  Brevard  County.  Florida.  The 
refuge  is  surrounded  by  water  on  all 
sides,  and  the  nearest  adjoining  land  is 
occupied  by  a  municipal  golf  course 
with  no  marine  facilities.  Immediately 
to  the  north  and  south  of  the  Cocoa 
.  Beach  site  lie  residential  areas 
composed  of  appro.ximately  500  single- 
family  houses.  Approximately  one-half 
of  the  houses  have  boat  docks.  Residents 
must  pass  through  Refuge  waters  in 
order  to  reach  more  open  waters.  Refuge 
waters  are  also  used  by  commercial 
fishing  guides  to  reach  more  open 
waters  and  by  a  small  number  of 
commercial  fishermen  for  crabbing, 
which  for  the  purposes  of  this  analysis 
are  considered  to  be  small  businesses. 

The  removal  of  the'Federal  "slow 
speed"  designation  will  not  affect  direct 
use  activities  because  the  State  of 
Florida  is  implementing  an  identical 
speed  limit  in  its  place.  Resident  beaters 
will  be  able  to  continue  passing  through 
Refuge  waters  at  the  currentlv  posted 
speed.  Furthermore,  the  State  allows  for 
speed  exemptions  for  commercial 
fishermen.  Those  small  businesses 
(commercial  fishers  and  crabbers,  and 
fishing  guides)  with  State  exemptions 
may  be  able  to  reduce  their  time  to  and 
from  fishing  sites  and  enjoy  a  small 
benefit  from  this  rule. 

— Pansy  Bayou  Manatee  Refuge.  The 
Pansy  Bayou  Manatee  Refuge  is  located 
on  the  northwestern  shore  of  loberts 
Bay  in  Sarasota  County,  Florida. 
Adjoining  land  uses  are  primarily 
residential.  Approximately  50  to  75 
homes  are  in  the  vicinity  of  the  Refuge 
and  most  of  these  residences  have 
private  docks.  The  city/county  owns  a 
parcel  in  the  vicinity  of  the  Refuge  that 
is  leased  to  a  marine  lab.  sailing  club, 
and  ski  club.  Principal  use  of  Refuge 
waters  is  for  transit  to  open  waters  {i.e.. 
traveling  to  and  from  docks  out  to  the 
adjoining  Intracoastal  VVaterwav)  and 
for  waterskiing.  A  small  number  of 
commercial  fishermen  may  also  use  the 
site  for  crabbing,  and  some  fishing 
guides  may  transit  the  site  w-hen 
traveling  to  and  from  off-shore  fishing 
destinations. 

As  with  the  Cocoa  Beach  site,  the 
removal  of  the  Federal  "slow  speed" 
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designation  will  not  affect  residential 
activities.  Users  will  continue  to  be 
restricted  in  their  operations  by  the 
State  "slow  speed"  restrictions 
currently  in  place,  and  State  exemptions 
for  fishers  will  remain  in  place.  As  such, 
residents  in  private  homes  are  able  to 
maintain  their  current  activities  and 
should  experience  no  change  in  use  of 
this  site.  Those  small  businesses 
(commercial  fishers  and  crabbers,  and 
fishing  guides)  with  State  exemptions 
may  be  able  to  reduce  their  time  to  and 
from  fishing  sites  and  enjoy  a  small 
benefit  from  this  rule. 

Indirect  Economic  Effects: 
With  the  exception  of  commercial 
fishers  and  crabbers  and  fishing  guides 
who  qualify  for  State  exemptions  and 
may  receive  a  small  benefit  in  reduced 
travel  time  to  and  from  fishing  sites,  anv 
indirect  small  business  economic  effects 
would  be  limited  to  those  activities 
supported  by  residents  of  the  two  sites 
proposed  for  removal  and  visitors  to 
these  sites.  Since  this  rule  deals  solely 
with  speed  restrictions  on  wat(T,  it  is 
reasonable  to  look  at  the  effect  of  speed 
restrictions  on  the  demand  for  boats  in 
the  affected  areas.  In  a  studv  bv  Bendle 
and  Bell  (1995),  four  economic  models 
were  estimated  to  determine  the  effect 
of  speed  zones  in  a  county  on  the 
demand  for  boats.  In  each  of  the  models 
the  coefficient  on  the  speed  zones  was 
not  statistically  differenf  from  zero.  This 
indicates  that  the  presence  or  absence  of 
speed  zones  does  not  affect  the  demand 
for  boats  in  Florida  counties.  In  a  study 
by  Parker  (1989).  "The  bulk  of  boaters" 
(91%)  supported  protecting  the  manatee 
even  if  it  meant  reducing  the  speed 
allowed  on  some  waterways."  These 
studies  indicate  that  it  is  valid  to  say 
that  a  large  majority  of  Florida  residents 
support  manatee  protection  and  the 
presence  or  absence  of  speed  zones  does 
not  influence  the  demand  for  boats.  As 
a  result,  it  then  seems  to  follow  that 
most  Florida  residents  will  not  change 
their  spending  patterns  becaxise  of  the 
presence  or  absence  of  speed  zones,  and 
any  indirect  economic  effects  on  small 
businesses  will  not  be  significant. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
As  discussed  above,  this  rule  to  remove 
Federal  designation  from  two  manatee 
protection  areas  may  have  a  positive  but 
insignificant  economic  benefit  for  some 
small  businesses  in  the  two  affected 
counties.  However,  the  substitution  of  . 


State  speed  zones  for  Federal  speea 
zones  may  very  well  negate  any 
economic  changes  resulting  from  this 
rule.  Without  changes  in  recreational 
-use  patterns,  the  economic  effects  will 
be  insignificant. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  It  is  unlikely  that 
there  are  unforeseen  changes  in  costs  or 
prices  for  consumers  stemming  from 
this  rule.  Commercial  fishers,  crabbers, 
and  guides  who  qualify  for  State 
exemptions  will  benefit  from  this  rule 
when  traveling  to  and  from  fishing 
grounds.  However,  the  sub.stitution  of 
State  speed  zones  for  Federal  ones  will 
not  affect  the  vast  majority  of  boaters 
who  use  the  two  former  Federal 
manatee  protection  areas. 
•    c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  stated  above,  this  rule  niav  generate 
a  small  amount  of  additional  economic 
activity,  but  these  economic  effects  are 
believed  to  be  minor  and  will  not 
appreciably  change  normal  operation  of 
businesses  in  the  affected  counties.  The 
commercial  enterprises  who  qualifx-  for 
a  State  exemption  may  receive  some 
benefit  from  the  reduced  amount  of 
travel  time  to  business  sites;  however, 
the  Service  does  not  believe  this  will  be 
economically  significant. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.}: 

a.  This  proposed  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Removal  of 
Federal  Protection  Status  from  manatee 
refuges  imposes  no  new  obligations  on 
State  or  local  governments. 

b.  This  proposed  rule  will  not 
produce  a  Federal  mandate  of  SlOO 
million  or  greater  in  any  year.  As  such, 
it  is  not  a  "significant  regulatorv'  action" 
under  the  Unfunded  Mandates  Reform 
Act. 

Takings 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
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Federalism  assessment  is  not  required. 
This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  State,  in 
the  relationship  between  the  Federal 
Government  and  the  State,  or  on  the 
distribution  of  power  and 
rt'S[i(insibnities  among  the  various 
levels  of  government.  We  coordinated 
with  the  State  of  Florida  to  the  extent 
possible  on  the  development  of  this 
proposed  rule 

Civil  Justice  Reform 

in  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  proposed  rule  does 
not  unduiv  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  proposed  regulation  does  not 
contain  collections  of  information  that 
recjuire  approval  bv  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  The  proposed 
regidation  will  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  and  businesses,  or 
organizations. 

National  Em  imnmental  Policy  Act 

vVe  have  analvzed  this  proposed  rule 
in  accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  have  determined  that  this 
action  is  categorically  excluded  from 
review  under  NEPA  (516  DM  2, 
Appendix  1.10).  An  environmental 
assessment  was  prepared  for  th>; 
establishment  of  all  13  manatee  refuges 
designated  in  November.  2002, 
including  these  refuges.  Since  the  first 
action  was  not  implemented.  Federal 
signage  has  not  yet  been  installed  for 
these  two  refuges,  and  removal  of 
Federal  refuge  designation  will  leave 
comparable  state  requirements  in  place, 
little  or  no  change  in  the  environment 
has  oc(  urred  that  will  be  reversed  as  a 
result  of  the  removal  of  Ft-deral  refuge 
designation.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  for  the  removal  of  Federal 
refuge  designation  is  required. 

Government-to-Crovernment 
Reliitioni^hip  With  Trii)Pfi 

In  accordance  with  the  President's 
memorandum  of  April  24.  1994. 
"CTOvernment-to-Ciovernment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175.  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readilv  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 


Governmenito-Government  basis.  We 
have  evaluated  possible  effects  on 
federally  recognized  Indian  tribes  and 
have  deterinined  that  there  are  no 
effects.         I 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
comparable  State  requirements  will 
remain  in  effect,  this  rule  is  not 
anticipated  to  result  in  any  change  in 
activities  and,  therefore,  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  all  leferences  cited 
in  this  profHDsed  rule  is  available  upon 
request  from  the  lacksonville  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Jim  Valade  (see  ADDRESSES  section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  UvS.C.  1361-1407),  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation.  -> 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations, 
as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544":  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Start.  3500;  unless  otherwise  noted. 

2.  Amend  §17.108  as  follows: 
a.  Remove  paragraphs  (c)(5), 

including  the  map  "Pansy  Bayou 
Manatee  Refuge,"  and  (c)(ll),  including 
the  map  "Cocoa  Beach  Manatee 
Refuge." 


b.  Redesignate  paragraphs  (c)(6) 
through  {c){10)  as  paragraphs  (c)(5) 
through  (c)(9).  respectively. 

c.  Redesignate  paragraphs  (c)(12) 
through  (c)(14}  as  paragraphs  (c)(10) 
through  (c)(12),  respectively. 

d.  Revise  newly  redesignated 
paragraphs  (c)(10)(i)-(ix)  by  removing 
the  words  'paragraph  (12)(x)  "  each  time 
they  appear  and  adding  the  words 
"paragraph  {c)(10)(x)"  in  their  place. 

e.  Rt^vise  newly  redesignated 
paragraphs  (c)(li)(i)-(iv)  by  removing 
the  words  "paragraph  (13)(v)"  each  time 
they  appear  and  adding  the  words 
"paragraph  (c)(ll)(v)"  in  their  place. 

f.  Revise  newly  redesignated 
paragraphs  (c){12)(i)-(xi)  by  removing 
the  words  "paragraph  (14)(xii)"  each 
time  thev  appear  and  adding  the  words 
"paragraph  (c)(12)(xii)"  in  their  place. 

Dated:  (Jctober  10.  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Dor.  03-26668  FiK'd  10-21-03;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  031015257-3257-01;  I.D. 
092503C] 

RIN  064&-AQ79 

Fisheries  of  the  Northeastern  United 
States;  Proposed  2004  Fishing  Quotas 
for  Atlantic  Surfclams,  Ocean 
Quahogs,  and  Maine  Mahogany  Ocean 
Quahogs 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule  -  2004  fishing 
quotas  for  Atlantic  surfclams.  ocean 
quahogs.  and  Maine  mahogany  ocean 
quahogs;  request  for  comments. 


SUMMARY:  NMFS  proposes  quotas  for  the 
Atlantic  surfclam,  ocean  quahog,  and 
Maine  mahoganv  ocean  quahog  fisheries 
for  2004.  Regulations  governing  these 
fisheries  require  NMFS  to  publish  the 
proposed  specifications  for  the  2004 
fishing  year  and  seek  public  comment 
on  such  proposed  measures.  The  intent 
of  this  action  is  to  propose  allowable 
harvest  levels  of  Atlantic  surfclams  and 
ocean  quahogs  from  the  Exclusive 
Economic  Zone  and  an  allowable 
harvest  level  of  Maine  mahoganv  ocean 
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quahogs  from  Atlantic  waters  north  of 

43°  50' N.  lat.  in  2004. 
DATES:  Cnmmpnt'<  must  be  received  no 
later  than  5  p.m.,  eastern  standard  time, 
on  November  21,  2003. 
ADDRESSES:  Copies  of  .supporting 
documents,  including  the 
Environmental  Assessment.  Regulatory 
Impact  Review.  Initial  Regulatorv 
Flexibility  Analysis  (EA/RIR/IRFA).  and 
the  Essential  Fish  Habitat  .\ssessment, 
are  available  from  Daniel  Furlong, 
Executive  Director.  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115.  Federal  Building.  300  South  New 
Street.  Dover,  DE  19904-6790.  A  copy  of 
the  EA/RIR/IRF\-\  is  accessible  via  the 
Internet  at  http:/i\'vy'w. nero.gov/ro/doc/ 
nr.htm. 

Written  comments  on  the  proposed 
specifications  should  be  sent  to:  Patricia 
A.  Kurkul.  Regional  Administrator, 
Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Cloucester,  MA 
01930-2298.  .Mark  on  the  outside  of  the 
envelope,  "Comments — 2004  Clam  and 
Quahog  Specifications."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9135,  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  \V.  Chmn.  Fisherv  Management 
Specialist.  978-281-9218. 
susun.chinivS:  nnaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Atlantic  Surfclam  and  Ocean  Quahog 
Fisheries  (FMP)  requires  that  NMFS.  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
specify  quotas  for  surfclams  andsacean 
quahogs  on  an  annual  basis  from  9  range 
that  represents  the  optimum  vield  (OY) 
for  each  fishery  It  is  the  poliiTvof  the 
Council  that  the  levels  selected  allow 
sustainable  fishing  to  continue  at  that 
level  for  at  least  10  years  for  surfclams 
and  30  years  for  ocean  quahogs.  In 
addition  to  this  constraint,  the  Council 
policy  also  considers  the  economic 
impacts  of  the  quotas.  Regulations 
implementuig  Amendment  10  to  the 
FMP.  published  on  May  19,  1998  (63  FR 
27481).  added  Maine  mahoganv  ocean 
quahogs  (locally  known  as  mahoganv 
quahogs)  to  the  management  unit  and 
provided  that  a  small  artisanai  fishery 
for  ocean  quahogs  in  the  waters  north  of 
43"  50'  N.  lat,  has  an  annual  quota  with 
an  initial  amount  of  100.000  Maine  bu 
(35,240  hectoliters  (hL))  within  a  range 
of  17,000  to  100,000  Maine  bu  (5.991  hL 
to  35,240  hL).  As  specified  in 
Amendment  10.  the  Maine  mahogany 
ocean  quahog  quota  is  in  addition  to  the 
quota  specified  for  the  ocean  quahog 
fishery.  The  fishing  quotas  must  be  in 


compliance  with  overfishing  definitions 
for  each  species.  In  proposing  these 
quotas,  the  Council  considered  the 
available  stock  assessments,  data 
reported  by  harvesters  and  processors, 
and  other  relevant  information 
concerning  exploitable  biomass  and 
spawning  biomass.  fishing  mortality 
rates,  stock  recruitment,  projected  effort 
and  catches,  and  areas  closed  to  fishing. 
This  information  was  presented  in  a 
written  report  prepared  by  the  Council 
staff.  The  proposed  quotas  for  the  2004 
Atlantic  surfclam,  ocean  quahog.  and 
Maine  mahogany  ocean  quahog  fisheries 
are  shown  here.  The  status  quo  level  of 
2003  for  the  Maine  mahoganv  ocean 
quahog  is  proposed  to  be  maintained  for 
2004,  but  the  surfclam  quota  would  be 
increased  by  4.6  percent  (from  3.25  to 
3.4  million  bu)  and  the  ocean  quahog 
quota  would  be  increased  by  11.1 
percent  (from  4.5  to  5.0  million  bu). 

Proposed  2004  SuRfclam/Ocean 
Quahog  Quotas 


Fistiery 


2004  final 
quotas  (bu) 


2004  final 
quotas  (hL) 


'Surfclam  

'Ocean  quahog 
^Maine  matiog- 

any  ocean 

quahog  


3,400,000 
5,000.000 


100.000 


1.810,000 
2,662,000 


35,240 


1  1  bushel  =  1  88  cubic  fl  =  53.24  liters 

2  1  bushel  =  1.2445  cubic  tt.  =  35,24  liters 

Surfclams 

The  Council's  recommended  2004 
quota  of  3.4  million  bu  (1.81  million  hL) 
for  surfclams  is  the  fourth  change  in  the 
quota  since  1995.  In  1999,  the  Council 
expressed  its  intention  to  increase  the 
surfclam  quota  to  GY  over  a  period  of 
5  years.  (OY  =  3.4  million  bu  (1.810 
million  hL)).  The  most  recent 
assessment  for  surfclams.  Stock 
Assessment  Workshop  30  (SAW  30), 
indicated  that  the  resource  is  at  a  high 
level  of  biomass,  is  under-exploited,  and 
can  safely  sustain  increased  harvests, 
but  cautioned  that  it  may  be 
advantageous  to  avoid  localized 
depletion.  Industry  reports  that  the 
current  demand  for  clam  products  is 
very  strong,  with  processors  describing 
an  inability  to  fill  all  orders  due  to  a 
lack  of  clams.  However,  information 
reported  by  industry  in  their  vessel  trip 
reports  has  shown  a  steady  reduction  in 
the  landings  per  unit  of  effort,  an 
important  indicator  that  the  annual 
quota  is  approaching  the  OY  for  the 
resource.  Federal  landings  of  surfclams 
increased  by  8  percent  in  2002  to  a  total 
of  3.11  million  bu  (1.656  million  hL). 
The  majority  of  the  surfclam  catch 


continues  to  be  derived  from  one  area 
(northern  NJ).  Based  on  the  information 
and  advice  from  the  most  recent 
assessment  for  surfclams,  the  Council 
recommends  an  increase  of  4.6  percent 
from  the  2003  level  of  3.25  million  bu 
(1.730  million  hL).  which  would  result 
in  a  2004  quota  of  3.4  million  bu  (1.810 
million  hL).  the  maximum  allowable 
quota  under  the  current  FMP. 

Ocean  Quahogs 

The  Council  has  recommended  a  2004 
quota  of  5.0  million  bu  (2.662  million 
hL)  for  ocean  quahogs.  This  represents 
an  increase  of  11.1  percent,  but  would 
be  the  first  increase  in  the  quota  in  5 
years.  Although  ocean  quahog  landings 
had  been  on  a  declining  trend  from  the 
4,9-million  bu  (2.609  million  hL)  peak 
in  1992,  quahog  landings  have  increased 
consecutively  by  17  percent  and  by  5 
percent  for  the  past  2  fishing  years  (from 
fishing  year  2000  to  2001,  and  from 
fishing  year  2001  to  2002.  respectively) 
to  a  total  of  3.87  million  bu  (2.061 
million  hL),  or  86  percent  of  the  annual 
quota  in  fishing  year  2002.  Another 
encouraging  development  has  been  the 
increase  in  average  landings  per  unit  of 
effort  in  2002.  Considering  these 
positive  indicators  for  the  status  of  the 
ocean  quahog  stock,  the  Council 
recommends  increasing  the  ocean 
quahog  quota  for  2004  bv  111  percent, 
to  5.0  million  bu  (2.662  million  hL).  The 
best  scientific  information  currently 
available  suggests  that  an  increase  in  the 
quahog  quota  to  5.0  million  bu  (2.662 
million  hL)  would  be  sustainable.  Such 
an  increase  in  the  quahog  quota  would 
also  help  offset  the  impact  on  industrv 
of  the  expected  reduction  of  the  NJ  state 
surfclam  quota  to  prevent  localized 
depletion  of  the  surfclam  resource  in 
state  waters. 

The  Atlantic  surfclam  and  ocean 
quahog  quotas  are  specified  in  standard 
bushels  of  53.24  L  per  bushel,  while  the 
Maine  mahogany  ocean  quahog  quota  is 
sp'    iiied  in  "Maine"  bushels  of  35.24  L 
jier  bushel.  Because  Maine  mahogany 
jc  an  quahogs  are  the  same  species  as 
ocean  quahogs.  both  fisheries  are 
combined  and  share  the  same  ocean 
quahog  overfishing  definition.  When  the 
two  quota  amounts  (ocean  quahog  and 
Maine  mahogany  quahog)  are  added,  the 
total  allowable  harvest  is  still  lower 
than  the  level  that  would  result  in 
overfishing  for  the  entire  stock. 

The  Council  has  recommended  that 
the  Maine  mahogany  ocean  quahog 
quota  for  2004  remain  unchanged  from 
the  2001,  2002,  and  2003  quota  level  at 
100,000  Maine  bu  (35.240  hL).  No 
additional  information  is  available  at 
this  time  on  the  impacts  of  the  Maine 
mahogany  ocean  quahog  quota  that 
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would  allow  a  more  in-depth  analysis  of 
the  stock  and,  therefore,  allow  the  quota 
to  be  increased  bevond  the  current 
maximum  level  of  100,000  Maine  bu 
(35,240  hL).  An  effort  is  currently 
underway  within  the  State  of  Maine  to 
initiate  a  scientific  survey  and 
assessment  of  the  ocean  quahog 
resource.  From  the  best  scientific 
information  currently  available, 
maintaining  the  quota  at  its  current 
level  for  another  year  will  not  seriously 
constrain  the  fisherv'  or  endanger  the 
resource. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order!  2866. 

The  Council  prepared  an  IRFA  in 
section  8.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  the  objectives  and  the 
legal  basis  for  this  action  are  contained 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  Proposed  Rule.  This 
action  does  not  duplicate,  overlap,  or 
conflict  with  any  other  Federal  rules.  A 
summary  of  the  IRFA  follows: 

Vessels 

In  2002,  a  total  of  54  vessels  reported 
harvesting  surfclams  or  ocean  quahogs 
from  Federal  waters  under  an  Individual 
Transferable  Quota  (ITQ)  system. 
Average  2002  gross  income  for  surfclam 
harvests  was  S740.500  per  vessel,  and 
S6B8.990  per  vessel  for  ocean  quahog 
harvests.  In  the  small  artisanal  fishery 
for  ocean  quahogs  in  ME.  35  vessels 
reported  harvests  in  the  clam  logbooks, 
with  an  average  value  of  Si  35,511  per 
vessel.  All  of  these  vessels  fall  within 
the  definition  of  a  small  entity.  The 
Council  recommends  a  4.6-percent 
increase  in  the  surfclam  quota,  an  11.1- 
percent  increase  in  the  ocean  quahog 
quota,  and  no  change  in  the  2004  quota 
for  Maine  mahogany  ocean  quahogs 
from  their  200,3  quotas.  Since  2002 
h.irvest  levels  of  3.133  and  3,871  million 
bu  (1.668  and  2.061  million  hL)  for 
surfclams  and  ocean  quahogs, 
respectivelv,  were  below  the  2004 
proposed  quotas,  the  Council  believes 
that  the  proposed  2004  quotas  may  yield 
a  surplus  quota  available  to  vessels 
participating  in  all  these  fisheries.  This 
is  especially  likely  to  occur  in  the  ocean 
quahog  fishery.  In  the  ra.se  of  a  surplus 
quota,  vessels  wouki  not  be  constrained 
from  harvesting  additional  product,  thus 
allowing  them  to  increase  their 
revenues. 

The  (Council  analvzed  four  ocean 
quahog  quota  alternatives  in  addition  to 


the  preferred  5.000-million  bu  (2.662- 
million  hL)  option,  including  4.000. 
4.250.  4.500,  and  6.000  million  bu 
(2,129.  2.263,  2.396,  and  3.195  million 
hL).  The  minimum  allowable  quota 
specified  in  the  current  OY  range  is 
4.000  million  bu  (2.129  million  hL)  of 
ocean  quahogs.  Adoption  of  a  4.000- 
million  bu  (2.129-million  hL)  quota 
would  represent  a  12-percent  decrease 
from  the  current  4.500-miIlion  bu 
(2.396-million  hL)  quota  and,  assuming 
the  entire  quota  were  harvested,  a  3- 
percent  increase  in  harvest  from  the 
2002  harvest  level  of  3.871  million  bu 
(2.061  million  hL).  This  alternative 
would  take  the  most  conservative 
approach  to  managing  the  fishery  that  is 
currently  available  to  the  Council,  but 
would  result  in  the  fewest  economic 
benefits  available  to  the  ocean  quahog 
fishery.  Adoption  of  the  4.250-million 
bu  (2.263-million  hL)  quota  would 
represent  a  10-percent  increase  to  the 
2002  ocean  quahog  landings,  but  a  6- 
percent  decrease  from  the  2003  quota 
level.  Given  the  current  biological  status 
of  the  quahog  resource,  the  Council  does 
not  believe  that  a  quota  reduction  is 
warranted  at  this  time.  Adoption  of  the 
4.500-million  bu  (2.396-million  hL) 
quota  would  most  likely  have  a  limited 
impact  on  small  entities,  since  it  results 
in  no  change  from  status  quo.  The 
preferred  alternative  allows  for  an  11.1- 
percent  increase  in  quota  from  4.500 
million  bu  (2.396  million  hL)  to  5.000 
million  bu  (2.662  million  hL),  and  a  29- 
percent  increase  to  the  2002  ocean 
quahog  landings.  Adopting  the 
maximum  allowable  quota  of  6.000 
million  bu  (3.195  million  hL)  for  ocean 
quahogs  would  represent  a  33-percent 
increase  in  allowable  harvest  and  a  55- 
percent  increase  in  landings  from  2002. 
assuming  all  the  quota  were  harvested. 
However,  the  industry  does  not  have  a 
market  available  to  absorb  such  a  large 
increase  in  landings  and  may  not  have 
the  vessel  Capacity  necessary  to  harvest 
a  quota  this  large.  Since  all  alternatives, 
including  the  preferred,  would  yield 
increases  relative  to  the  actual  2002 
landings,  increased  revenues  would  be 
likely  to  oocur.  albeit  at  various 
percentage  differences. 

The  Council  identified  four  surfclam 
quota  alternatives  in  addition  to  the 
preferred  alternative  of  3.400  million  bu 
(1.810  million  hL).  including  1.850. 
3.135.  3.25(0.  and  3.325  million  bu 
(0.985,  1.669.  1.730  and  1.771  million 
hL).  The  minimum  allowable  quota 
specified  in  the  current  OY  range  is 
1.850  million  bu  (0.985  million  hL)  of 
surfclams.  Adoption  of  a  1.850-million 
bu  (0.985-million  hL)  quota  would 
represent  a  43-percent  decrease  from 


the  ciu-rent  3.250-million  bu  (1.517- 
million  hL)  quota,  and  a  41-percent 
decrease  from  the  2002  harvest  level  of 
3.113  million  bu  (1.658  million  hL).  A 
reduction  in  quota  of  this  magnitude 
would  have  a  substantially  negative 
impact  on  overall  ex-vessel  revenues. 
Adoption  of  the  3.135-million  bu 
(1.669-million  hL)  quota  would 
represent  a  0.7-percent  increase  in  the 
2002  surfclam  landings  but  a  4-percent 
decrease  from  the  2003  quota  level. 
Given  the  current  biological  status  of  the 
surfclam  resource,  the  Council  does  not 
believe  that  a  quota  reduction  is 
warranted  at  this  time.  Adoption  of  the 
3.250-million  bu  (1.730-million  hL) 
quota  would  most  likely  have  a  limited 
impact  on  small  entities,  since  it  results 
in  no  change  from  status  quo.  Adoption 
of  the  3.325-millionbu  (1.771-million. 
hL)  quota  would  represent  a  7-percent 
increase  to  the  2002  surfclam  landings 
and  a  2-percent  increase  to  the  2003 
quota  level.  The  preferred  alternative 
allows  for  a  9-percent  increase  in  the 
2002  surfclam  landings  and  a  4.6- 
percent  increase  in  quota  from  3.250 
million  bu  (1.730  million  hL)  to  the 
maximum  allowable  quota  of  3.400 
million  bu  (1.810  million  hL)  .  In 
summation,  the  Council  determined  that 
the  only  alternative  that  would 
significantly  negatively  impact  revenues 
to  vessels  is  the  1.850-million  bu 
(0.985-million  hL)  alternative  for 
surfclams.  The  3.135-million  bu  (1.669- 
million  hL)  and  status  quo  alternative 
would  be  restrictive  and  have  a  slight  to 
moderate  impact  on  revenues.  The 
3.325-million  bu  (1.771-million  hL) 
and  preferred  alternatives  would  yield 
increases  relative  to  the  actual  2002 
landings,  so  increased  revenues  would 
be  likely  to  occur.  The  resource  can 
support  the  4.6-percent  increase  in 
landings  and  the  industry  believes  it  can 
utilize  this  additional  product  and  thus 
have  a  beneficial  impact  for  the  Nation. 

The  quota  for  Maine  mahogany  ocean 
quahogs  is  specified  at  a  maximum 
100,000  bu  (35.240  hL).  The  FMP 
specifies  that  upward  adjustments  to  the 
quota  would  require  a  scientific  survey 
and  stock  assessment  of  the  Maine 
mahogany  ocean  quahog  resource. 
However,  no  survey  or  assessment  has 
been  conducted.  The  Council 
considered  two  alternative  quotas  for 
the  Maine  mahogany  ocean  quahog 
fisherv.  in  addition  to  the  preferred 
alternative  of  100,000  bu  (35.240  hL), 
including  50,000  bu  and  84.700  bu 
(17,620  and  29,847  hL).  Any  quota  the 
Council  would  have  recommended 
below  the  1999  landing  level  of  93.938 
Maine  bu  (33,104  hL)  would  most  likely 
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have  resulted  in  a  decrease  in  revenues 
to  individual  vessels. 

Processors 

As  of  mid-2003,  there  were  9 
processors  that  participated  in  the 
surfclam  and  ocean  quahog  fisheries, 
plus  10  companies  that  bought  ocean 
qiiahogs  directly  from  vessels  from 
within  the  State  of  .Maine.  Of  the  nine 
processors,  approximately  six  are 
responsible  for  the  vast  majority  of 
purchases  in  the  ex-vessel  market  and 
sale  of  processed  clam  products  in 
appropriate  wholesale  markets   Impacts 
to  surfclam  and  ocean  quahog 
processors  would  most  likely  mirror  the 
impacts  of  the  various  quotas  to  vessels 
as  discussed  above.  Revenues  earned  by 
processors  would  be  derived  from  the 
wholesale  market  for  clam  products, 
and  since  a  large  number  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  be  price- 
dependent. 

Allocation  Holders 

In  2003,  surfclam  allocation  holders 
totaled  102.  while  63  firms  or 
individuals  held  ocean  quahog 
allocation.  If  the  recommended  quotas 
are  accepted,  i.e..  a  slight  increase  of  4.6 
percent  for  surfclams.  an  11.1-percent 
increase  for  ocean  quahogs.  and  no 
change  from  the  2003  quota  for  Maine 
mahogany  ocean  quahogs,  it  is  likely 
that  impacts  to  allocation  holders  or 
buyers  would  be  minimal. 
Theoretically,  increases  in  quota  would 
most  likelv  benefit  those  who  purchase 
quota  (through  lower  prices  (values)) 
and  negatively  impact  sellers  of  quota 
because  of  reduction  in  value.  Decreases 
in  quota  would  most  likely  have  an 
opposite  effect. 

Reporting  and  Recordkeeping 
Requirements 

This  proposed  rule  would  not  impose 
any  new^  reporting,  recordkeeping,  or 
other  compliance  requirements. 
Therefore,  the  costs  of  compliance 
would  remain  unchanged. 

.Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  October  17.  2003. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulator}'  Programs.  National  Marine 
Fisheries  Service. 
!FR  Dor.  0:f-2firi76  Filed  10-21-03;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska:  Revision  to  the 
Management  of  "Other  Species' 
Community  Development  Quota 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  This  proposed  rule  would 
modify  the  management  of  the  "other 
species"  Community  Development 
Quota  (CDQ)  reserve  by  eliminating 
specific  allocations  of  "other  species"  to 
individual  CDQ  managing  organizations 
(CDQ  groups)  and  instead  allow  NMFS 
to  manage  the  "other  species"  CDQ 
reserve  with  the  general  limitations 
used  to  manage  the  catch  of  non-CDQ 
groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAl).  This  action  also  would 
eliminate  the  CDQ  non-specific  reserve 
and  make  other  changes  to  improve  the 
clarity  and  consistency  of  CDQ  Program 
regulations.  This  action  is  necessary  to 
improve  NMFS'  ability  to  effectively 
administer  the  CDQ  Program.  It  is 
intended  to  further  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
Management  Council  (Council)  with 
respect  to  this  program. 
DATES:  Comments  must  be  received  by 
November  6.  2003. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Durall,  or  delivered  to  room  420  of 
the  Federal  Building,  709  West  9th 
Street.  Juneau,  AK.  Comments  may  also 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  prepared  for  this  action  may 
be  obtained  from  the  same  address. 
FORrFURTHER  INFORMATION  CONTACT; 
Obren  Davis,  907-586-7228  or 
Ohrfin  Davis@nnao.gpv. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisheries  in  the  exclusive 


economic  zone  (EEZ)  of  the  BSAI  are 
managed  under  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  Council 
prepared  the  FMP  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C. 
1801 .  ef  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMP 
appear  at  50  CFR  parts  600  and  679 


Management  Bai  karound  and  Need 
.\rtion 


for 


The  CDQ  Program  allocates 
groundfish.  prohibited  species,  crab, 
and  Pacific  halibut  to  six  CDQ  groups 
representing  65  western  Alaska 
communities.  With  limited  exceptions. 
NMFS  allocates  7.5  percent  of  each 
BSAI  groundfish  Total  Allowable  Catch 
(TAG)  categor}'  to  a  CDQ  reserve  for  that 
TAC  category.  Each  CDQ  reser\'e  is 
further  apportioned  among  the  six  CDQ 
groups.  The  purpose  of  the  CDQ 
Program  is  to  provide  the  means  for 
starting  or  supporting  commercial 
fisheries  business  activities  that  will 
result  in  ongoing,  regionally  based, 
fisheries-related  economic  benefits  for 
residents  of  participating  communities. 
CDQ  groups  use  the  proceeds  derived 
from  the  harvest  of  CDQ  allocations  to 
fund  a  variety  of  fisheries-related 
projects  and  provide  training  and 
educational  opportunities  to  residents  of 
participating  communities. 

The  CDQ  Program  began  in  1992  with 
the  allocation  of  7.5  percent  of  the  BSAI 
pollock  TAC.  Allocations  of  sablefish 
and  halibut  were  added  in  1995.  The 
Council  recommended  expanding  the 
CDQ  Program  in  1995  and  NMFS 
implemented  the  multispecies  CDQ 
Program  in  1998,  combining  the  existing 
pollock,  halibut,  and  fixed  gear  sablefish 
CDQ  fisheries  with  additional 
allocations  of  a  variety  of  crab, 
groundfish.  and  prohibited  species.  The 
pollock  CDQ  allocation  increased  to  10 
percent  of  the  BSAI  pollock  TAC  in 
1999  under  the  American  Fisheries  Act 
(Public  Law  105-277).  Management  of 
crab  CDQ  is  delegated  to  the  State  of 
Alaska  and  will  not  be  mentioned 
hereafter. 

As  part  of  its  original  design,  the 
multispecies  CDQ  Program  required  a 
higher  level  of  accountability  of 
allocated  species  than  any  other  Alaska 
groundfish  fishery  that  NMFS  was  then 
managing.  Other  limited  access 
programs  in  place  at  the  time,  including 
the  existing  CDQ  fisheries  and  the  fixed 
gear  halibut  and  sablefish  Individual 
Fishing  Quota  fisheries,  were  target 
fishery-^ased  programs  that  did  not 
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include  individual  quotas  for  all  TAG 
and  prohibited  species  catch  (PSC) 
species  that  were  caught  in  those 
fisheries.  In  other  w(jrds,  the  catch  of 
target  species  in  these  programs  was  not 
constrained  by  any  additional  limits  on 
the  catch  of  incidentally  caught  or 
prohibited  species. 

Under  the  multispecies  CDQ  Program, 
each  CDQ  group  is  allocated  a 
percentage  of  the  groundfish  CDQ  and 
prohibited  species  quota  (PSQ)  reserves 
and  each  group  is  prohibited  from 
exceeding  any  of  its  CDQ  allocations  or 
halibut  PSQ  allocation.  Allocation  of  the 
CDQ  and  PSQ  reserves  among  the  six 
CDQ  groups  results  in  about  200 
different  quotas  that  have  to  be  managed 
at  the  CDQ  group  level.  CDQ  groups 
have  identified  the  strict  accounting 
requirements  and  prohibition  against 
exceeding  a  specific  CDQ,  particularly 
in  regards  to  the  "other  species"  CDQ 
species  category,  as  unnecessarily 
constraining  to  the  complete 
prosecution  of  their  target  fisheries.  The 
"other  species"  complex  is  comprised  of 
various  species  of  sharks,  skates, 
sculpins,  and  octopi.  These  species  are 
incidentally  caught  with  CDQ  target 
species  s^.h  as  pollock,  Pacific  cod. 
sablefish,  Atka  mackerel,  and  a  variety 
of  flatfish  species.  Exceeding  any  CDQ 
allocation  results  in  an  enforcement 
action -against  a  CDQ  group,  which  may 
include  monetary  or  other  penalties.  To 
avoid  exceeding  ihoir  "other  species" 
allocations,  CDQ  groups  may  have  to 
niodifv  their  fishing  practices  by  fishing 
in  new  or  different  locations  or  ceasing 
to  fish  for  some  target  species.  Failing  to 
completely  harvest  CDQ  target  species 
allocations  has  an  economic  impact  on 
C:UQ  groups  and  the  CDQ  communities 
when  revenues  are  foregone,  which  may 
adverselv  affect  the  accomplishment  of 
projects  intended  to  foster  economic 
development  in  western  Alaska 
communities. 

The  management  of  the  "other 
species"  category  has  differed  from 
almost  every  other  groundfish  CDQ 
species  category  since  the  inception  of 
the  groundfish  CDQ  Program.  During 
the  development  of  the  program,  NMFS 
rec  ognized  that  the  catch  of  some  non- 
target  species,  such  as  arrowtooth 
flounder  and  "other  species,"  could 
pri'vent  CDQ  groups  from  fully 
harvesting  their  allocations  of  CDQ 
target  species.  To  address  this  issue. 
NMFS  created  the  CDQ  non-specific 
reserve.  This  reser\'e  provides  an  in- 
sHas(m  management  tool  that  CDQ 
groups  mav  use  tf)  augment  the  initial 
allocations  of  arrowtooth  flounder  and 
■other  species"  CDQ  that  they  receive 
each  year.  It  was  developed  to  provide 
CDQ  groups  with  some  degree  of 


flexibility  to  avoid  having  their  target 
fisheries  constrained  by  the  catch  of 
incidentally  caught  species  such  as 
"other  species."  In  brief,  the  CDQ  non- 
specific reserve  allows  a  group  to 
convert  up  to  15  percent  of  its  annual 
allocation  of  arrowrtooth  flounder  CDQ 
into  "other  species"  CDQ  or  vice  versa. 
The  utility  of  this  reserve  is  directly 
affected  by  the  size  of  the  arrowtooth 
flounder  and  "other  species"  annual 
TACs.  For  example,  the  smaller  the 
arrowtooth  flounder  TAC,  the  smaller 
the  arrowtooth  flounder  CDQ  reserve 
and  subsequent  CDQ  allocations,  which 
in  turn  vields  smaller  contributions  to 
the  CDQ  non-specific  reserve. 

The  CDQ  non-specific  reserve 
appeared  to  function  as  originally 
envisioned  during  the  first  few  years  of 
the  groundfish  CDQ  Program.  However, 
this  reserve  has  not  provided  CDQ 
groups  with  the  catch  accounting 
flexibility  expected  of  it  due  to 
unforeseen  factors  associated  with  the 
annual  BSAl  groundfish  specifications 
process.  CDQ  groups  identified 
shortcomings  with  the  CDQ  non-specific 
reserve  in  2001.  The  Council  requested 
that  NMFS  increase  the  amount  of 
arrowlooth  flounder  apportioned  to 
each  group's  CDQ  non-specific  reserve 
from  1.5  percent  to  50  percent  in  both 
2001  and  2002  in  order  to  provide  CDQ 
groups  with  additional  amounts  of 
"other  species"  CDQ  in  those  years. 
NMFS  implemented  these  changes  via 
enjCTgency  rules  associated  with  the 
annual  BSAl  groundfish  specifications 
for  each  of  those  years.  This  augmented 
the  amount  of  "other  species"  available 
.  to  CDQ  groups  in  2001  and  2002.  In 
2003,  the  amount  of  arrowtooth 
flounder  apportioned  to  each  CDQ 
group's  noo-specific  reser\'e  was  not 
increased.  Also,  the  arrowtooth  flounder 
TAC  decrea.sed  from  16,000  mt  in  2002 
to  12,000  nit  in  2003.  The  combination 
of  these  two  events  decreased  the  • 
amount  of  arrowtooth  flounder  that 
CDQ  groups  have  available  to  release 
from  their  non-specific  reserve  to  their 
"other  species"  allocations  in  2003. 

CDQ  group  representatives  requested 
relief  from  the  current  "other  species" 
management  structure  from  the  Council 
at  its  February'  2003  meeting.  In  turn, 
the  Council  requested  that  NMFS 
prepare  an  analysis  addressing  the 
management  of  "other  species"  CDQ  at 
the  CDQ  reserve  level,  rather  than 
allocating  the  "other  species  "  CDQ 
reserve  to  individual  CDQ  groups. 
Neither  the  Council  nor  NMFS 
considers  the  modification  of  percentage 
contributions  to  the  CDQ  non-specific 
reser\'e  to  be  a  viable,  long-term  solution 
that  would  address  issues  associated 
with  the  non-specific  reserve  or  the 


amount  of  "other  species"  available  to 
CDQ  groups. 

As  described  in  the  EA/RIR/IRFA    , 
prepared  for  this  action  (see 
ADDRESSES),  neither  the  "other  species" 
CDQ  reserve  nor  individual  allocations 
of  "other  species"  have  been  exceeded 
by  CDQ  groups  in  the  last  several  years. 
CDQ  groups  also  have  not  caught  all  of 
their  target  species  allocations,  with  the 
exception  of  pollock.  However,  CDQ 
groups  have  informed  NMFS  that  they 
consider  the  incomplete  harvest  of  some 
target  species  in  the  past,  such  as  Pacific 
cod,  to  be  directly  related  to  efforts 
made  to  minimize  the  catch  of  "other 
species."  They  believe  that  the  current 
prohibition  against  exceeding  their 
individual  "other  species"  CDQ 
allocations  has  forced  them  to  alter    - 
standard  fishing  practices  and 
constrained  them  from  fully  prosecuting 
their  CDQ  target  species  allocations. 
NMFS  cannot  corroborate  that  the 
current  management  of  the  "other 
species"  CDQ  category  is  the  primary 
reason  that  CDQ  groups  have  not  fully 
harvested  some  CDQ  target  species  in 
recent  years.  However.  NMFS  estimates 
that  an  insufficient  amount  of  "other 
species "  CDQ  is  available  to  meet  the 
potential  catch  of  "other  species"  if  all     • 
of  the  CDQ  target  fisheries  were  fully 
prosecuted  during  a  year.  Were  CDQ 
groups  to  fully  harvest  each  of  their 
CDQ  target  allocations,  they  would 
lik'eT'y  exceed  the  amount  available  in 
the  annual  "other  species"  CDQ  reserve. 
In  April  2003,  following  review  of  the 
EA/RIR/IRFA  prepared  for  this  action 
and  public  testimony,  the  Council  took 
final  action  and  recommended  a 
regulatory  amendment  to  modify  how 
the  "other  species"  CDQ  reserve  is 
allocated  and  managed.  Specifically,  the 
Council  requested  that  this  species 
categorv  no  limgo"-  be  allocated  to 
individual  CDQ  groups.  Instead,  the 
harvest  of  "other  species"  CDQ  would 
be  managed  at  the  CDQ  reserve  level  by 
applying  management  measures  used 
for  non-CDQ  groundfish  fisheries.  The 
Council  also  recommended  that  the 
CDQ  non-specific  reserve  be  eliminated. 
Eliminating  individual  group 
allocations  of  "other  species"  would 
remove  the  need  for  the  CDQ  non- 
specific reserve,  as  it  is  designed  to 
function  at  the  individual  group  level, 
not  at  the  CDQ  reserve  level. 

The  Council's  recommended  revision 
to  the  management  of  "other  species" 
CDQ  is  a  departure  from  the  original 
approach  to  managing  the  CDQ 
fisheries,  which  involved  allocation  of 
all  CDQ  and  PSQ  reserves  to  individual 
CDQ  groups  and  strict  accountability  by 
the  CDQ  groups  for  catch  of  these 
species.  NMFS  explained  this  original 
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management  approach  in  the  proposed 
and  final  rules  for  the  multispecies  CDQ 
Program  (62  FR  43866.  August  15.  1997; 
63  FR  30381 ,  )une  4.  1998):  At  that  time, 
keeping  catch  in  the  CDQ  fisheries 
strictly  withni  the  CDQ  and  halibut  PSQ 
reserve  amounts,  and  accounting  for  all 
catch  in  all  CDQ  fisheries  against  CDQ 
group  quotas  was  considered  a  more 
imjKirtant  goal  of  the  program  than  the 
full  harvest  of  all  target  species. 

The  Council  recognized  that  the 
original  management  and  catch 
aceounting  structure  developed  for  the 
groundfish  CDQ  Program  may  not  be 
appropriate  to  apply  to  this  species 
category.  It  noted  that  managing  the 
"other  species"  CDQ  at  the  individual 
CDQ  group  level  may  preclude  the 
successful  attainment  of  overall  CDQ 
Program  goals.  This  action  would  reflect 
a  divergence  from  the  original 
management  philosophy  for  the  CDQ 
fishery  with  respect  to  the  management 
of  "other  species"  CDQ.  Management 
measures  used  in  the  non-CDQ  fisheries, 
such  as  directed  fishing  closures  or 
placing  species  on  "prohibited  species 
catch"  status,  would  be  used  to  manage 
the  "other  species"  CDQ  reserve,  rather 
than  individual  allocations  to  CDQ 
groups. 

The  Council  also  recognized  that 
managing  "other  species  '  at  the  CDQ 
reserve  level  could  result  in  the  CDQ 
fisheries  catching  more  "other  species" 
than  are  in  the  "other  species"  CDQ 
reserve,  because  "other  species"  CDQ 
catch  would  no  longer  be  constrained  by 
fi.xed  allocations,  but  by  more  general 
management  measures.  NMFS  expects 
that  management  of  the  "other  species" 
CDQ  allocation  at  the  CDQ  reserve  level 
would  not.  on  its  own,  result  in 
achievement  of  the  "other  species" 
TAC,  Acceptable  Biological  Catch 
(ABC),  or. Overfishing  Level  (OFL)  in  the 
future.  An  examination  of  the  non-CDQ 
and  CDQ  "other  species"  allocation  and 
catch  levels  from  1999-2002  illustrates 
that  the  combined  catch  in  the  CDQ  and 
non-CDQ  fisheries  was  less  than  the 
annual  TAC.  ABC.  and  OFL.  Even  if  the 
catch  of  "other  species"  in  the  CDQ 
fisheries  increased  if  CDQ  groups 
increase  their  catch  of  CDQ  target 
species.  NMFS  does  not  expect  that  this 
increase  would  contribute  significantly 
to  any  future  potential  for  attainment  of 
the  "other  species"  TAC.  Thus,  this 
action  is  not  expected  to  cause  early 
( losures  of  non-CDQ  fisheries  or 
negatively  impact  non-CDQ  fishermen. 

This  change  in  management  would, 
however,  have  the  potential  to  increase 
the  economic  value  of  the  CDQ  fisheries 
by  increasing  the  harvest  of  target 
species.  The  Council  considered  the 
social  and  economic  benefits  of  this 


action  and  the  likelihood  that  this 
action  would  not  negatively  affect 
management  of  the  "other  species" 
quota  category  or  cause  limitations  on 
the  non-CDQ  fisheries.  The  Council 
determined  that  the  social,  economic, 
and  conservation  benefits  associated 
with  this  action  provide  adequate 
justification  to  deviate  from  the  original 
management  philosophy  for  strict  quota 
accountability  in  the  CDQ  fisheries. 

NMFS  also  supports  implementing 
the  change  in  "other  species"  CDQ 
management  because  thi's  change  should 
have  a  positive  economic  impact  on 
western  Alaska  communities  at  a  time 
when  adequate  "other  species" 
resources  are  available  for  both  the  non- 
CDQ  and  CDQ  fisheries.  Any 
incomplete  harvest  of  allocated  CDQ 
species  that  results  from  the  current 
prohibition  against  exceeding  an 
individual  CDQ  group's  "other  species" 
allocation  results  in  foregone  economic 
opportunities.  CDQ  groups  and  their 
member  communities  benefit  from  their 
CDQ  allocations  via  the  royalty  income 
received  from  the  harvest  of  such 
allocations.  This  income  is  used  to  fund 
fisheries-related  investments,  local 
economic  development  projects,  and 
training  and  educational  programs.  CDQ 
fishing  operations  also  employ  residents 
of  CDQ  communities  in  a  variety  of 
different  positions.  Fishing  industry- 
partners  affiliated  with  CDQ  groups 
consider  their  CDQ  fishing  operations 
an  important  component  of  their 
aggregate  fishing  activities,  because 
such  operations  provide  them  with 
access  to  additional  fishery  resources 
and  revenues. 

Description  of  Action 

This  action  would  modify  the 
management  of  the  "other  species"  CDQ 
reserve  and  amend  regulations  to 
distinguish  between  the  management  of 
those  groundfish  CDQ  reserves  that  are 
allocated  to  CDQ  groups  and  those  that 
are  not.  It  would  rescind  the  "other 
species"  CDQ  percentage  allocations 
issued  to  individual  CDQ  groups  in 
Januarv-  2003,  thereby  superceding  the 
Alaska  Regional  Administrator's  2003- 
2005  allocation  decision  specific  to  the 
"other  species"  CDQ  categorv'.  The 
"other  species  "  CDQ  reserve  would  still 
be  established  annually,  but  would  no 
longer  be  allocated  to  CDQ  groups.  All 
catch  of  "other  species"  in  the 
groundfish  CDQ  fisheries  would  accrue 
towards  this  reserve,  rather  than 
towards  specific  allocations  to 
individual  CDQ  groups.  NMFS  would 
manage  the  "other  species"  CDQ  reser\'e 
with  management  measures  in     • 
§  679.20(d).  Under  these  measures, 
NMFS  would  issue  a  directed  fisher)' 


closure  applicable  to  "other  species" 
CDQ  at  the  beginning  of  each  year.  This 
would  limit  the  retention  of  "other 
species"  in  the  groundfish  CDQ 
fisheries  to  specified  maximum 
retainable  amounts  established  in 
regulations  at  §  679.20(e)  and  (f).  This 
limitation  would  minimize  the 
likelihood  that  the  available  amount  of 
"other  species"  CDQ  would  be  reached 
in  the  groundfish  CDQ  fisheries.  It 
would  still  allow  some  retention  of 
skates,  which  are  part  of  the  "other 
species"  category,  by  those  CDQ  vessels 
wishing  to  retain  them.  Additionally, 
NMFS  would  monitor  the  catch  of 
"other  species"  in  the  CDQ  fisheries  and 
require  that  "other  species"  be  treated 
in  the  same  manner  as  a  prohibited 
species  if  the  CDQ  reserve  for  "other 
species"  were  reached.  If  this  occurred, 
retention  of  "other  species"  in  the 
groundfish  CDQ  fisheries  would  be 
prohibited.  Further  fishing  restrictions 
would  occur  if  the  aggregate  catch  of 
'other  species  "  in  both  the  CDQ  and 
non-CDQ  fisheries  approach  the  annual 
OFL  for  "other  species.  "  If  this  were  to 
occur.  NMFS  would  specih'  limitations 
or  prohibitions  designed  to  prevent 
overfishing  of  this  species  group. 

In  addition  to  modif\-ing  the 
management  of  the  "other  species"  CDQ 
reserve,  this  action  would  eliminate  the 
CDQ  non-specific  reserve. 
Discontinuing  the  allocation  of  the 
"other  species"  CDQ  reser\'e  among 
individual  CDQ  groups  would  remove 
the  need  for  the  CDQ  non-specific 
reserve,  as  arrowtooth  flounder  would 
be  the  only  remaining  CDQ  category 
contributing  to  this  reserve.  If  the  CDQ 
non-specific  reser\'e  mechanism  were 
retained,  NMFS  would  apportion  15 
percent  of  each  CDQ  group's  annual 
arrowtooth  flounder  CDQ  allocation  to  a 
group's  CDQ  non-specific  reser\'e.  The 
only  CDQ  species  category  that  a  group 
could  release  its  non-specific  reserve 
back  to  would  be  arrowtooth  flounder, 
because  an  "other  species  "  CDQ 
allocation  would  no  longer  be  available 
to  contribute  to,  or  receive  amounts 
from,  a  group's  CDQ  non-specific 
reserx'e.  Thus,  modifying  the 
management  of  "other  species  "  CDQ 
would  mean  that  the  CDQ  non-specific 
reserve  becomes  non-beneficial  to  CDQ 
groups. 

This  action  also  would  revise  certain 
definittons  associated  with  the  CDQ 
Program  in  order  to  clarify  their 
meaning  within  the  context  of  both  the 
groundfish  CDQ  allocation  process  and 
CDQ  fisheries  management.  Current 
headings  and  definitions  associated 
with  the  terms  CDQ,  CDQ  species.  PSQ. 
and  PSQ  species  do  not  accuratelv 
portray  the  intended  definitions  and 
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common  usa^e  for  such  terms.  Revisions 
to  these  definitions  would  distinguish 
amnnt;  terms  associated  with 
a[)pi)rti()nmcnls  that  are  derived  from 
larger  BSAI  catch  limits  (CDQ  reserves 
and  PSQ  reserves),  acronyms  associated 
with  the  actual  amount  of  a  reserve 
allocated  to  individual  CDQ  groups 
(CDQ  and  PSQ).  and  terms  associated 
with  biological  categorization  and  catch 
accounting  (CDQ  species  and  PSQ 
species).  Revising  these  definitions  also 
would  clarifv  CDQ  catch  monitoring 
and  accounting  requirements,  as  well  as 
in-season  management  actions  specific 
to  the  CDQ  fisheries. 

The  proposed  rule  w(juld  revise  the 
definition  of  f  ^DQ  species  so  that  it 
refers  onlv  to  those  species  allocated 
among  the  CDQ  groups.  The  definition 
currently  reads:  "CDQ  species  means 
anv  species  or  species  group  that  has 
been  assigned  to  a  CDQ  reserve  under 
«;  h7^  ,^  1."  This  action  would  change  the 
definition  to  read:  "CiDQ  species  means 
anv  species  or  species  group  that  is 
allocated  from  a  CDQ  reserve  to  a  CDQ 
group."  The  term  "CDQ  species"  is  used 


primarily  in  §679.32  to  provide 
instructions  for  some  of  the  catch 
accounting  regulations  that  apply  to 
species  that  are  allocated  among  the 
CDQ  groups.  This  proposed  rule  would 
not  directly  change  any  of  the  CDQ 
catch  accounting  requirements  in 
§679.32.  However,  because  some  of  the 
requirements  apply  to  "CDQ  species," 
the  revised  definition  of  "CDQ  species " 
would  indirectly  change  these  catch 
accounting  requirements  to  exclude 
"other  species."  The  only  significant 
change  that  would  occur  would  be  that 
operators  of  catcher  vessels  required 
under  §  679.32(c)  to  retain  CDQ  species 
until  delivered  to  a  shoreside  processor 
or  floating  processor  would  no  longer  be 
required  to  retain  species  in  the  "other 
species"  category  (sharks,  skates, 
sculpins,  and  octopi).  The  catch  of 
"other  species"  by  these  catcher  vessels, 
for  purposes  of  managing  the  CDQ 
reserve,  could  be  adequately  monitored 
through  the  same  methods  used  to 
estimate  catch  in  the  non-CDQ  fisheries. 
These  methods  include  landed  catch 
reports  from  processors  through 


shoreside  logbooks  or  weekly 
production  reports  and  observer  data  for 
"other  species"  catch  by  vessels  with  an 
observer  onboard. 

This  action  also  would  revise  the 
headings  of  other  definitions  associated 
with  the  CDQ  Program.  Three 
definitions  beginning  with  "community 
development  quota"  would  be  revised 
to  use  the  acronym  CDQ  in  the 
definitions'  heading  rather  than  the  full 
term.  These  revisions  would  make  the 
format  of  these  three  definitions  similar 
to  the  ff)rmat  of  other  defined  terms 
starting  with  the  acronym  CDQ.  Similar 
definitions  would  be  grouped  together 
alphabetically,  rather  than  be  separated 
bv  a  variety  of  non-CDQ  related 
definitions.  This  change,  along  with  the 
previously  mentioned  changes  to  other 
definitions,  would  increase  the  clarity 
and  consistency  of  defined  terms  and 
offer  NMFS  and  the  public  greater 
efficiency  when  referencing  CDQ 
Program  definitions.  The  proposed 
revisions  to  definitions  are  summarized 
in  Table  1. 


Table  1.  Proposed  changes  to  CDQ  and  PSQ  definitions. 


Definition 


Revise    §679  2     heading    and    definition    for 
community  development  quota.". 


Revise  §679  2   tieading  for  definition  of  "CDQ 
Program  ■ 


Revise  §679.2.  heading  for  definition  of  'CDQ 
reserve ' 


From 


Revise  §679  2,  detimtion  for    CDQ  species.' 

Revise    §679  2     heading    and    definition    for 
prohibited  species  quota.  . 


Revise  §679  2,  definition  for    PSQ  reserve  " 


Revise  §679  2.  definition  for    PSQ  species. 


Community  Development  Quota  (CDQ)  means 
the  amount  of  a  CDQ  species  established 
under  §679  31  that  is  allocated  to  the  CDQ 
program 

Community  Development  Quota  Program 
(CDQ  Program)  means  the  Western  Alaska 
Community  Development  Quota  Program 
implemented  under  subpart  C  of  this  part . 

Community  Development  Quota  resen/e  (CDQ 
reserve)  means  a  percentage  of  a  total  al- 
lowable catch  for  groundfish.  a  percentage 
of  a  catch  limit  for  halibut,  or  percentage  of 
a  guideline  harvest  level  for  crab  that  has 
been  set  aside  for  purposes  of  the  CDQ 
program 

CDQ  species  means  any  species  or  species 
group  that  has  been  assigned  to  a  CDQ  re- 
serve under  §679,31. 

Prohibited  species  quota  (PSQ)  means  the 
amount  of  a  prohibited  species  catch  limit 
established  under  §679.21  (e)(1)  and  (e)(2) 
that  IS  allocated  to  the  groundfish  CDQ  pro- 
gram under  §  679.21  (e)(1)(i)  and  (e){2)(ii)  . 

Not  currently  defined 


To 


PSQ  species  means  any  species  that  has 
t)een  assigned  to  a  PSQ  reserve  under 
§679  21(e)(1)(i)  and  (e)(2)(ii)  for  purposes 
of  the  CDQ  program   See  also  §679  31(d) 


CDQ  means  community  development  quota 
and  IS  the  amount  of  a  CDQ  reserve  that  is 
allocated  to  a  CDQ  group. 

CDQ  Program  means  the  Western  Alaska 
Community  Development  Quota  Program 
implemented  under  subpart  C  of  this  part 

CDQ  reserve  means  a  percentage  of  each 
groundfish  total  allowable  catch  limit  estab- 
lished under  §679.20(b)(1)(iii).  a  percentage 
of  a  catch  limit  for  halibut,  or  a  percentage 
of  a  guideline  harvest  level  for  crab  that  has 
been  set  aside  for  purposes  of  the  CDQ 
Program 

CDQ  species  means  any  species  or  species 
group  that  is  allocated  from  a  CDQ  resen/e 
to  a  CDQ  group 

PSQ  means  prohibited  species  quota  and  is 
the  amount  of  a  PSQ  reserve  that  is  allo- 
cated to  a  CDQ  group 


PSQ  reserve  means  the  percentage  of  a  pro- 
hibited species  catch  limit  established  under 
§6792l(e)(1)  and  (e)(2)  that  is  allocated  to 
the  groundfish  CDQ  program  under 
§679.21(e)(1)(i)  and  (e)(2)(ii) 

PSQ  species  means  any  speces  or  species 
group  that  has  been  allocated  from  a  PSQ 
resen/e  to  a  CDQ  group. 


This  proposed  rule  also  would  amend 
the  introductory  paragraph  that 
discusses  CDQ  reserves,  a  prohibition 
relating  to  calculating  maximum 


retainable  amounts  of  CDQ  catch,  and 
regulations  explaining  CDQ  catch 
monitoring  and  accounting  in  order  to 
consistently  use  terms  defined  in 


§  679.2.  It  would  clarify  how  NMFS 
would  manage  groundfish  CDQ  reserves 
allocated  among  CDQ  groups,  including 
how  NMFS  would  reconcile  changes  to 
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allocated  CDQ  reserve  categories  that 
result  from  anv  TAC  category  changes 
made  during  the  annual  BS.-\I  harvest 
specifications  process.  CDQ  and  PSQ 
percentage  allocations  are  approved  for 
a  fixed  period,  typicallv  three  years.  The 
species  or  management  areas 
comprising  TAC  categories  can  change 
annually  for  biological  or  management 
reasons.  This  action  would  allow  NMFS 
to  apply  the  approved  percentage 
allocations  for  a  given  CDQ  reserve 
category  to  any  derivative  CDQ  reserve 
category  that  results  from  modifications 
made  to  TAC  categories  during  the 
annual  specifications  process.  For 
example,  if  the  Council  recommended, 
and  NMFS  approved,  splitting  an 
individual  species  out  of  the  "other 
flatfish"  TAC  category,  then  NMFS 
would  use  the  CDQ  percentage 
allocations  approved  for  "other  flatfish" 
to  allocate  the  new  species  categorv 
among  CDQ  groups  for  the  remainder  of 
a  CDQ  allocation  cycle.  This  would 
ensure  that  annual  CDQ  allocations 
match  annual  TAC  categories.  Doing  so 
would  allow  NMFS  to  more  effectively 
administer,  manage,  and  account  for 
annual  CDQ  reserves  and  allocations 
should  annual  TAC  categories  be 
changed  during  an  allocation  cvcle.  Out 
of  approximately  30  groundfish  CDQ 
reserve  categories,  six  reserve  categories 
currently  exist  that  could  be  split  into 
subsidiary  species  or  species  groups  and 
eight  reserve  categories  that  could  be 
split  into  different  management  areas. 
This  action  also  would  revise  a 
prohibition  against  using  groundfish 
caught  while  CDQ  fishing  to  calculate 
retainable  amounts  of  non-CDQ  species 
to  clarify  that  groundfish  accruing 
against  a  CDQ  reserve,  rather  than  CDQ 
species,  may  not  be  used  as  a  basis 
species  in  such  calculations. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Semce,  determined  that  this  proposed 
rule  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

AJi  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  prepared  to 
evaluate  the  impacts  of  this  action  on 
directly  regulated  small  entities  in 
compliance  with  the  requirements  of 
Section  603  of  the  Regulatory  Flexibility 
Act.  The  reasons  for  the  action,  its 
objectives,  and  its  legal  basis  have  been 
described  earlier  in  the  preamble  to  this 
action. 

For  the  proposed  action,  the  small 
regulated  entities  include  the  six  CDQ 
groups  participating  in  the  western 


Alaska  CDQ  Program.  The  preferred 
alternative  does  not  appear  to  have 
adverse  impacts  on  small  entities 
because  it  would  relieve  a  constraint 
that  prevents  CDQ  groups  from 
successfully  harvesting  portions  of  their 
annual  CDQ  allocations.  The  preferred 
alternative  would  modif\'  the  ^ 

management  of  the  "other  species"  CDQ 
reserx'e  to  discontinue  allocating  this 
reserve  to  CDQ  groups.  The  objective  of 
this  proposed  action  is  to  facilitate 
greater  success  in  har\'esting  royaltv- 
generating  CDQ  target  species,  this  is  a 
beneficial  impact. 

Modif\'ing  the  percentage 
contribution  to  the  CDQ  non-specific 
reserve  was  one  of  five  alternatives 
initially  considered  as  a  means  to 
modif\'  the  management  of  the  "other 
species"  CDQ  reserve.  Two  alternatives 
were  analyzed  in  detail.  The  first  was  a 
no  action  alternative  that  would 
continue  to  allocate  the  "other  species" 
CDQ  reserve  to  CDQ  groups  and  the 
second  alternative  would  allow  NMFS 
to  manage  this  reser\'e,  rather  than 
allocating  it  to  CDQ  groups.  Three 
alternatives  were  considered  bv  NMFS 
but  not  carried  forward  for  further 
analysis  based  on  a  preliminary 
assessment  of  whether  thev  were 
actually  viable  or  not.  The  first  rejected 
alternative  would  increase  the 
percentage  contribution  from  the 
arrowtooth  flounder  CDQ  reserve  to  the 
non-specific  CDQ  reserve,  therebv 
indirecUy  increasing  the  amount  of 
"other  species"  available  to  CDQ 
groups.  However,  this  percentage  would 
be  difficult  to  calculate  accurately,  as  its 
efficacy  would  be  affected  by  variables 
arising  during  future  BSAl  groundfish 
specifications  processes.  It  is  also 
possible  that  this  alternative  would  lead 
to  an  arrov\-tooth  flounder  CDQ  resen'e 
that  is  insufficient  to  account  for  the 
catch  of  that  particular  species  in  CDQ 
fisheries,  thereby  shifting  an  accounting 
problem  from  one  species  categorv  to 
another. 

The  second  rejected  alternative  would 
be  to  not  allocate  "other  species"  to  the 
CDQ  Program.  This  would  be  contrary 
to  the.Magnuson-Stevens  Act,  which 
requires  the  Council  and  NMFS  to 
allocate  a  percentage  of  the  TAC  of  each 
Bering  Sea  fishen.-  to  the  CDQ  Program. 
The  third  rejected  alternative  would 
increase  the  amount  of  the  annual 
"other  species"  TAC  that  is  allocated  to 
the  "other  species"  CDQ  reserve. 
Conversely,  the  amount  of  "other 
species  '  apportioned  to  the  non-CDQ 
fisheries  would  decrease.  This  would 
require  a  determination  of  an  "other 
species"  apportionment  between  fishery 
components  that  would  be  difficult  to 
accurately  calculate  and  that  could 


introduce  an  element  of  controversiality 
to  this  action.  The  Council  did  not 
request  an  expanded  analysis  of  the 
additional  three  potential  alternatives 
that  were  presented  to  them.  Instead  it 
chose  to  focus  its  deliberations  on  the 
two  primary  alternatives  considered  in 
the  analysis. 

The  status  quo  is  the  alternative  to  the 
preferred  action.  The  status  quo  would 
not  lead  to  a  modification  of  the 
management  of  the  "other  species"  CDQ 
reserve.  CDQ  groups  would  still  receive 
individual  allocations  of  "other  species" 
CDQ  and  be  subject  to  a  prohibition 
against  exceeding  a  CDQ,  including 
"other  species"  CDQ.  The  status  quo 
was  rejected  because  it  would  not 
relieve  a  constraint  against  the  complete 
harvest  of  CDQ  target  species,  would  not 
accomplish  the  objective  of  this  action, 
and  because  it  would  have  a  relatively 
adverse  impact  on  small  entities. 

This  regulation  would  not  impose 
new  recordkeeping  or  reporting 
requirements  on  the  regulated  small 
entities.  The  analysis  for  this  action  did 
not  reveal  any  Federal  rules  that 
duplicate,  overlap  or  conflict  w-ith  the 
proposed  action. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  October  16.  2003. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulator}'  Programs.  National  Marine 
Fisheries  Service. 

For  reasons  set  out  in  the  preamble. 
50  CFR  part  679  is  proposed  to  be 
amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  e^ 
.sec/.,  and  3631  et  seq.:  Title  II  of  Division  C, 
Pub.  L.  105-277:  Sec.  3027,  Pub  L.  106-31, 
113  Stat.  57:  16  U.S.C.  1540(0. 

2.  In  §679.2,  the  definitions  for 
"Community  Development  Quota," 
"Community  Development  Quota 
Program,"  Community  Development 
Quota  reser\'e,"  and  "prohibited  species 
quota"  are  removed;  the  definitions  for 
"CDQ."  "CDQ  Program,"  "CDQ 
reserve."  "PSQ."  and  "PSQ reserve"  are 
added  in  alphabetical  order;  and,  the 
definitions  for  "CDQ  species"  and  "PSQ 
species"  are  revised  to  read  as  follows: 

§679.2     Definitions 
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(!DQ  means  community  development 

quota  and  is  the  amount  of  a  CDQ 
r*'>t'rve  that  is  aHoratpd  to  a  CDQ  qmup, 

(J^Q  Proi^rniv  mf-ans  the  Western 
Alaska  Communitv  Development  Quota 
Program  implemented  under  subpart  C 
(if  this  p.irt. 

***** 

CDQ  rt'sent'  means  a  percentage  of 
each  groundfish  total  allowable  catch 
limit  established  under 
«>679.2n(b)(])(iii),  a  percentage  of  a 
(  atf  h  limit  for  halibut,  or  a  percentage 
of  a  guideline  harvest  level  for  crab  that 
has  been  set  aside  for  purposes  of  the 
CDQ  Program 

CDQ  specif^  means  any  species  or 
species  group  that  is  allocated  from  a 
( IDQ  reserve  to  a  CDQ  group. 
-         «         *         *         * 

I'SQ  intMHs  prohibited  species  quota 
and  IS  the  amount  of  a  PSQ  reserve  that 
is  allocated  to  a  CDQ  group. 

***** 

PSQ  resen'e  means  the  percentage  of 
a  prohibited  species  catch  limit 
established  under  §  679.21(e)(1)  and 
(e)(2)  that  is  allocated  to  the  groundfish 
CDQ  program  under  §  679.21(e)(l)(i) 
and  (e)(2)(ii). 

PSQ  species  means  any  species  or 
species  group  that  has  been  allocated 
Iruni  a  PSQ  reserve  tfi  a  (;DQ  group. 
***** 

3.  In  §679.7,  paragraph  (d)(16)  is 

re\ised  t(i  read  as  follows: 

§679.7     Prohibitions. 

***** 

(d)  *  *  * 


(16)  Use  any  groundfish  accruing 
against  a  CDQ  reserve  as  a  basis  species 
for  calculating  retainable  amounts  of 
non-CDQ  species  under  §  679.20. 

***** 

4.  In  §679.31,  the  introducton,' 
paragraph  is  revised  and  paragraph  (f)  is 
revised  to  read  as  follows: 

§679.31     CDQ  Reserves. 

Poi-tions  of  the  CDQ  and  PSQ  reserves 
for  each  subarea  or  district  may  be 
allocated  for  the  exclusive  use  of  CDQ 
groups  in  accordance  with  CDPs 
approved  by  the  Governor  in 
consultation  with  the  Council  and 
approved  by  NMFS.  NMFS  will  allocate 
no  more  than  33  percent  of  each  CDQ 
reserve  to  any  one  group  with  an 
approved  GDP. 
**.*** 

(f)  Management  of  the  Groundfish 
CDQ  Reserves.  (1)  Groundfish  CDQ 
reserves  allocated  among  CDQ  groups. 

(i)  Except  as  limited  by  paragraph 
(f)(2)  of  this  section,  the  groundfish  CDQ 
reserves  are  apportioned  among  CDQ 
groups  using  percentage  allocations 
approved  by  NMFS  under  §  679.30(d). 

(ii)  If  the  groundfish  harvest 
specifications  required  by  §  679.20(c) 
change  the  species  comprising  a  TAG 
category  or  change  a  TAC  category  by 
combining  or  splitting  management 
areas,  then  the  CDQ  percentage 
allocations  approved  by  NMFS  for  the 
original  TAC  category  will  apply  to  any 
new  categories. 

(iii)  A  CDQ  group  is  prohibited  by 
679.7(d)(5)  from  exceeding  an  annual 
groundfish  CDQ  amount  allocated  to  it. 


(iv)  NMFS  may  specify  limitations  or 
prohibitions  to  prevent  overfishing  of 
anv  BSAI  grotindfish  species,  including 
measures  specific  to  groundfish  t^DQ 
species  allocated  among  CDQ  groups 
(see§679.20(dK3)), 

(2)  Groundfish  CDQ  resen.'es  not 
allocated  among  CDQ  groups 

(i)  The  "other  species"  CDQ  reserve, 
or  individual  species  that  comprise  the 
"other  species  '  CDQ  reserve,  will  not  be 
allocated  among  CDQ  groups. 

(ii)  Groundfish  CDQ  reserves  not 
allocated  among  CDQ  groups  will  be 
managed  at  the  CDQ  reserve  level  under 
general  limitations  at  §  679.20(d). 

5.  In  §  679.32,  paragraph  (c)(l)(i)  is 
revised  to  read  as  follows: 

§679.32    Groundfish  and  halibut  CDQ 
catch  monitoring. 

*  X  *  *  *    • 

(c)  *  *  * 

(1)  Catcher  vessels  without  an 
observer. 

(i)  Operators  of  catcher  vessels  less 
than  60  ft  (18.3  ml  LOA  must  retain  all 
groundfish  CDQ  species,  halibut  CDQ. 
and  salmon  PSQ  until  it  is  delivered  to 
a  processor  that  meets  the  requirements 
of  paragraph  (c)(3)  or  (c)(4)  of  this 
section  unless  retention  of  groimdfish 
CDQ  species  is  not  authorized  under 
§679.4  of  this  part,  discard  of  the 
groundfish  CDQ  species  is  required 
under  subpart  B  of  this  part,  or,  in 
waters  within  the  State  of  Alaska. 
discard  is  required  by  the  State  of 
Alaska, 
***** 

[FR  Doc.  U,i-2fi67.5  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  .Ajjricultural  Research  Service, 

USD  A. 

ACTtON:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  winter  hardy  lentil  variety 
designated  "Morton"  is  available  for 
licensing  and  that  the  U.S.  Department 
of  Agriculture.  Agricultural  Research 
Service,  intends  to  grant  to  the 
Washington  State  University  Research 
Foundation  of  Pullman,  Washington,  an 
exclusive  license  to  this  variety. 
DATES:  Comments  must  be  received  on 
or  before  lanuarv  20.  2004. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS.  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue,  Room  4-1174. 
Beltsville.  Niaryland  2070.5-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  lune 
Blalock  of  the  Office  of  Technnlogv 
Transfer  at  the  Beltsvilie  address  given 
above:  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Governments  intellectual 
property  rights  to  this  invention  are 
assigned  to  the  United  States  of 
America,  as  represented  bv  the 
Secretary-  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  the  Washington  State 
University  Research  Foundation  of 
Pullman.  Washington,  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  (90)  days 
from  the  date  of  this  published  Notice, 
the  .Agricultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 


license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

Michael  D.  RuiT. 

Assistant  Administrator. 

IFR  Doc.  0.3-26612  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity: 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  eind  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  December  22   2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Annan.  Acting  Director. 
Program  Development  &  Regulators- 
Analysis,  Rural  Utilities  Service,  USDA, 
1400"lndependence  Ave..  SW.,  STOP 
1522,  Room  5168  South  Building, 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION: 

Titlti:  7  CFR  Part  1794.  Environmental 
Policies  and  Procedures. 
.     OMB  Control  \'umber:  0572-01 17. 

Type  of  Request:  Extension  of  a 
previously  approved  collection  with 
change. 

Abstract:  The  information  collection 
contained  in  this  rule  are  requirements 
prescribed  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended'(42  U.S.C.  4321- 
4346).  the  Council  on  Environmental 
Quality  (CEQj  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  and 
certain  related  Federal  environmental 
laws,  statutes,  regulations,  and 
Executive  Orders. 

RUS  applicants  provide 
environmental  documentation,  as 
prescribed  by  the  rule,  to  assure  that 
policy  contained  in  NEPA  is  followed. 


The  burden  varies  depending  on  the 
type,  size,  and  location  of  each  project, 
which  then  prescribes  the  type  of 
information  collection  involved.  The 
collection  of  information  is  onlv  that 
information  that  is  essential  for  RUS  to 
provide  environmental  safeguards  and 
to  comply  with  NEPA  as  implemented 
by  the  CEQ  regulations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  240  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimate  Total  Annual  Burden  on 
Respondents:  450,200  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang, 
Program  Development  and  Regulatory 
Analysis,  Rural  Utilities  Service  at  (202) 
720-0812. 

Comments  are  invited  on  (a)  whether 
tlie  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  w-ill 
also  become  a  matter  of  public  record. 

Dated  October  IR.  2003. 
(  urtis  M     \nci('rsun. 

Deputy  Administrator,  Rural  Utilities  Ser\'ice. 
[PR  Dot    0.3-26582  Filed  10-21-03:  8:4.'5  am] 
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DEPARTMEhfT  OF  AGRICULTURE 

Rural  Utilities  Service 

Announcement  of  Grant  Awards  Under 
the  RUS  Distance  Learning  and 
Telemedicine  Grant  Program 

agency:  Rural  Utilities  Service,  USDA. 
action:  Notice  of  applications  selected 
to  receive  grant  awards. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  announces  the  recipients 
that  were  selected  to  receive  grant 
awards  during  fiscal  year  (FY)  2003 
under  the  Distance  Learning  and 
Telemedicine  Grant  Program. 

ADDRESSES:  Applications  are  available 
for  public  inspection  at  the  U.S. 
Department  ef  Agriculture,  1400 
Independence  Avenue.  SVV.. 
Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilvn  J.  Morgan,  Branch  Chief. 
Distance  Learning  and  Telemedicine 
Branch.  U.S.  Department  of  .Agriculture. 
Rural  Utilities  Service.  Telephone:  (202) 
720-0413,  Fax  (202)  720-1051.  The  list 
of  awards  mav  be  viewed  on  the  Internet 
at  httpJ/wv,-w. usda.gov/rus/telecom/dlt/ 
dlt.htm 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  7  CFR  1703.101.  RU.S  hereby 
publishes  the  names  of  the  84 
organizations  that  have  been  awarded 
S32.5  million  in  grants  under  7  CFR 
1703,  subpart  D,  Distance  Learning  and 
Telemedicine  Grant  Program.  The 
recipients  are  as  follows: 

USDA,  Rural  Utilities  Service, 
Telecommunications  Program  FY 
2003  Distance  Learning  and 
Telemedicine  Grant  Awards 


USDA,  Rural  Utilities  Service, 
Telecommunications  Program  FY 
2003  Distance  Learning  and 
Telemedicine  Grant  Awards— 
Continued 


State/Organization 


Amount 


Denali  Borough  School  Dis- 

trict                              

5500,000 

Kake  Citv  School  District  

490.000 

Pnbilof  School  District  

500,000 

Southeast  Island  School  Dis- 

trict   

485.732 

Yukon-Koyukuk  School  Dis- 

trict                                 

500,000 

Arizona 

Anzona  Western  College  

487,978 

Tuba  City  Regional  Health 

Care 

191,500 

Arkansas 

Arkansas  School  for  Mathe- 

matics &  Sciences      

425.820 

Parkers  Chapel  School  Dis- 

trict                           

354,850 

California 

Monterey  County  Office  of 

Education                     

321,555 

Oro  Grande  School  District  ... 

500.000 

USDA,  Rural  Utilities  Service, 
Telecommunications  Program  FY 
2003  Distance  Learning  and 
Telemedicine  Grant  Awards— 
Continued 


State/Organization 


Colorado:  Haxtun/Holyoke  Dis- 
tance Learning  Consortium    . 
Flonda: 

Accelerated  Care  

Human  Services  Associates, 

Inc   

Georgia 
Darton  College — Instructional 
Technology  and  Distance 

Learning     

Southwes!  Georgia  Regional 

Services  Agency  

Hawaii:  Molokai  Ohana  Health 

Care,  Inc  x 

Idaho:  I 

Idaho  State  University 
(Media  Distance  Learning 

Center) 

Lemhi  County  Economic  De- 
velopment Corporation  

Illinois:  Southern  Illinois  Colle- 
giate Common  Market  

Indiana:  Wilson  Education  Cen- 
ter  

Iowa:  Mercy  Medical  Center 

Kansas: 
Unified  School  District  #364 
Unified  School  District  #442 

Kentucky:  Pikeville  College  

Louisiana:  Hospital  Service  Dis- 
tnct  No.  2  of  the  Parish  of 

LaSalle,  Louisiana 

Maine: 
Eastern  Maine  Healthcare     .. 
Regional  Medical  Center  at 

Lubec  

St.  Joseph  Healthcare  Foun- 
dation   

Maryland:  Sheppard  Pratt 

Health  System,  Inc 

Massachusetts  Hampshire 

Educational  Collaborative  

Michigan: 
Borgess  Health  Alliance,  Inc. 
Cybernet  Medical  Corpora- 
tion  

MidMichigan  Health  Services 
Wextord-Missaukee  Inter- 
mediate School  District  .... 
Minnesota 
Lakewood  Health  System  .... 
St  Joseph  Medical  Center  .. 
Missoun:  Lafayette  Regional 

Health  Canter 

Mississippi: 
Jackson  County  School  Dis- 
trict   


Amount 


Newtprv  County  School  Dis- 
trict'T^.* 

South  Central  Mississippi 
Consortium  for  Educational 
Excellence  and  Develop- 
ment   

Montana:  Benefis  Healthcare 

Foundation  

Nebraska:  Educational  Service 

Unit  #5  ., 


145,914 
237,975 
239,326 

62,000 
499,515 
283,500 

403,500 

82.866 

388,700 

500,000 
287,362 

442.860 

456.239 

74,661 

262,000 

500,000 

221,620 

500,000 

239,482 

210,101 

369,121 

496,588 
334,462 

354.005 

494,115 
472,239 

89.928 

500.000 
500,000 

500.000 
404,086 
153,300 


State/Organization 


Amount 


New  Hampshire:  Timberlane 

Regional  School  District 

New  Mexico:  University  of  New 

Mexico — Gallup  

New  York:  Madison-Oneida 
Board  of  Cooperative  Edu- 
cational Services  

Moses-Ludington  Hospital  .... 
St  Lawrence-Lewis  BOCES 
North  Carolina:  The  University 
of  North  Carolina  Center  for 

Public  Television  

Ohio  Adams  County  Hospital  .. 
Oklahoma 
Alva  Hospital  Authority  dba 

Share  Medical  Center  

Caddo  Kiowa  Technology 

Center  •. 

Choctaw  Nation  Health  Serv- 
ices Authority 

Guymon  Public  Schools 

Western  Oklahoma  Slate 

College  

Oregon 
Rogue  Community  College 

District 

Sacred  Heart  Medical  Center 

Foundation  (PHOR)  

Samaritan  North  Lincoln  Hos- 
pital     

Pennsylvania: 
Albert  Galiatin  Area  School 

District 

Laurel  Highlands  School  Dis- 
trict      

Warren  County  School  Dis- 
trict   

South  Carolina: 
Lee  County  School  District  ., 
Williamsburg  County  School 

District      

York  Technical  College  

South  Dakota 
Avera  St  Luke  s  Hospital 
Evangelical  Lutheran  Good 

Samaritan  Society  

Southeast  Area  Cooperative 
Tennessee: 
Lincoln  Memorial  University  . 
The  University  of  Tennessee 

Health  Science  Center  

Texas: 

Coastal  Bend  College  

Education  Service  Center 

Region  XI  

Mt  Pleasant  Independent 

School  Distncl     

Newton  Economic  Develop- 
ment Corporation 

Region  XIV  Education  Serv- 
ice Center  

Utah:  Confederated  Tribes  of 

the  Goshute  

Vermont: 

Central  Vermont  Home 
Health  and  Hospice,  Inc.  . 


499.996 
478,555 


500,000 
499,800 
500,000 


345,733 
446,142 


484,296 

498,735 

166,950 
476.424 

495,200 

237.137 
500  000 
233,548 

500  000 
500  000 
500,000 
500,000 

500,000 

460,303 

252,875 

404  080 
499  996 

398094 

484,983 

475,000 

500,000 

441,426 

500,000 

500,000 

235,621 

314,000 
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USDA.  Rural  Utilities  Service, 
Telecommunications  Program  FY 
2003  Distance  Learning  and 
telemedicine  grant  awards— 
Continued 


Stale/Organization 

Dorset  Nursing  Association, 

Inc  

Virginia  Canhon  Healtti  System 
Washington 

Big  Bend  Community  College 

Community  Choice 


Amount 


254  650 
186,350 

500  000 


Healthcare  Network  

414.847 

Wellpinit  Schoo  Distnct  , 

250,000 

West  Virginia: 

Clay  County  Board  of  Edu- 

cation   

500.000 

Nicholas  County  School  Dis- 

trict                

500.000 

Wyoming   Rehabilitation  Enter- 

pnses  of  North  Eastern  Wyo- 

ming (RENEW)   

79  600 

Dated:  October  16.  2003. 

Curtis  M.  Anderson, 

Deputy  Administrator  for  the  Administrator, 
Rural  Utilities  Service. 

IFR  Doc.  03-26583  Filed  10-21-03:  8:45  am] 

BILLING  CODE  341CH5-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Information  and  Communication 
Technology  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  22, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hyaek.  Department  Paperwork 
Clearance  Officer.  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  \'VV..  Washington, 
DC  20230  (or  via  the  Internet  at 
DbynekSdocgov). 

FOR  FURTHtR  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Charles  Funk.  U.S. 
Census  Bureau.  Room  1285-3, 


Washington,  DC  20233-6400,  (301)  763- 
3331  or  via  the  Internet  at 

rharlps.allpn.funk@census.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  U.S.  Census  Bureau  proposes  to 
collect  selected  non-capitalized  expense 
data  through  the  2003  Information  and 
Communication  Technologv  Survev 
(ICT).  This  survey  will  be  sent  to  a 
sample  of  approximately  46,000  private 
non-farm  employer  businesses  operating 
in  the  United  States.  The  proposed 
survey  will  collect  industry-level  data 
for  two  categories  of  non-capitalized 
expenses  (purchases,  additions, 
alterations,  upgrades  and 
enhancements:  and,  operating  leases 
and  rental  payments)  for  four  types  of 
ICT  equipment  and  software  (computers 
and  peripheral  equipment;  ICT 
equipment,  excluding  computers  and 
peripherals:  electromedical  and 
electrotherapeutic  apparatus;  and, 
computer  software,  including  payroll 
associated  with  software  development). 
Companies  will  be  asked  to  report  data 
for  industries  in  which  thev  operate  and 
incurred  non-capitalized  expenses. 
Industries  in  the  survey  will  be 
comprised  of  3-digit  and  selected  4-digit 
1997  North  American  Industry 
Classification  System  codes. 

The  Bureau  of  Economic  Analysis 
(BEA),  Federal  Reserve  Board,  Bureau  of 
Labor  Statistics  and  industry  analvsts 
need  these  data  to  evaluate  productivity 
and  economic  growth  prospects.  In 
addition,  the  proposed  survey  will 
provide  improved  source  data 
significant  to  the  BEA's  investment 
component  of  Gross  Domestic  Product, 
capital  stock  estimates,  and  capital  flow 
tables. 

n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
Employer  companies  will  be  mailed  one 
of  three  forms  based  on  their  diversity 
of  operations  and  number  of  industries 
with  payroll.  Companies  that  operate  in 
only  one  industry  will  receive  an  ICT- 
1  (S)  form.  Companies  that  operate  in 
more  than  one  but  less  than  nine 
industries  will  receive  an  lCT-1  (M) 
form.  And.  companies  that  operate  in 
nine  or  more  industries  will  receive  an 
ICT-1  (L).  Respondent  companies  are 
permitted  to  respond  via  facsimile 
machine  to  our  toll-free  number. 
Companies  will  be  asked  to  respond  to 
the  survey  within  30  days  of  the  initial 
mailing.  Letters  and/or  telephone  calls 
encouraging  participation  will  be 
directed  to  compjanies  that  have  not 
responded  by  the  designated  time. 


III.  Data 

OMB  Number:  None. 

Form  Number:  ICT-1  (S).  ICT-1  (M). 
ICT-1  (L). 

Type  of  Review:  New  Collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses  and 
organizations. 

Estimated  Number  of  Respondents: 
.Approximately  46.000  employer 
companies. 

Estimated  Time  Per  Response:  The 
average  for  all  respondents  is  1.63  hours 
with  the  range  from  less  than  1  hour  to 
20  hours. 

Estimated  Total  Annual  Burden 
Hours:  74.980  hours. 

Estimated  Total  Annual  Cost  to 
Respondents:  Si. 6  million. 

Respondents'  Obligation:  Mandatorv. 

Legal  Authority:  Title  13  United  States 
Code,  Sections  182.  224.  and  225. 

I\  .  Reque.st  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  18.  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

IFR  Doc  0.1-26662  Filed  10-21-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Annual  Capital  Expenditures  Survey 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
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public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  22, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  N\V., 
Washington.  DC  20230  (or  via  the 
Internet  at  Dhynelc^^docgov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruraent(s)  and  instructions  should 
be  directed  to  Charles  Funk,  U.S. 
Census  Bureau.  Room  1285-3, 
Washington.  DC  2023.3-6400,  (301)  763- 
3331  or  via  the  Internet  at 
charl'^'s. alien  funk<&census.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  U.S.  Census  Bureau  plans  the 
continuing  information  collection  for 
the  2003  Annual  Capital  Expenditures 
Survev  (ACES).  The  annual  survey 
collects  data  on  fixed  assets  and 
depreciation,  sales  and  receipts, 
capitalized  computer  software,  and 
capital  expenditures  for  new  and  used 
structures  and  equipment.  The  ACES  is 
the  sole  source  of  detailed 
c:omprehensive  statistics  on  actual 
business  spending  by  domestic,  private, 
nonfarm  businesses  operating  in  the 
United  States.  Industrial  sectors  covered 
by  the  survey  are  based  on  the  1997 
North  American  Industrial 
Classification  System.  Both  employer 
and  n(memployer  companies  are 
included  in  the  survey. 

Thf  Bureau  of  Economic  Analysis,  the 
primary  Federal  user  of  our  annual 
program  statistics,  uses  the  information 
in  refining  and  e\aluating  annual 
estimates  of  investment  in  structures 
and  equipment  in  the  national  income 
and  product  accounts,  compiling  annual 
input-output  tables,  and  computing 
gross  domestic  product  by  industry'.  The 
Ft>deral  Reserve  Board  uses  the  data  to 
improve  estimates  of  investment 
indicators  for  monetary  policy.  The 
Bureau  of  Labor  Statistics  uses  the  data 
to  improve  estimates  of  capital  stocks 
for  productivity  analysis. 

Industry  analysts  use  these  data  for 
market  analysis,  economic  forecasting, 
identifying  business  opportunities, 
product  development,  and  business 
planning. 


The  major  change  from  previous 
ACES  is  the  collection  of  detailed 
capital  expenditures  by  type  of  structure 
and  type  of  equipment  for  the  2003 
ACES  from  employer  companies. 
Beginning  with  the  1998  ACES,  these 
detailed  data  are  collected  together 
every  five  years.  These  data  are  critical 
to  evaluate  the  comprehensiveness  of 
capital  expenditures  statistics  collected 
in  vears  for  which  types  of  structures 
and  equipment  detail  are  not  collected. 
The  detailed  structures  data  will 
provide  a  5-year  benchmark  for 
estimates  of  new  construction  put  in 
place.  The  detailed  equipment  data  will 
provide  a  periodic  measure  of 
expenditures  by  type  of  equipment  and 
assist  in  evaluating  estimates  of  private 
equipment  and  software  component  of 
nonresidential  fixed  investment. 
Discussions  are  currently  taking  place 
with  data  uh^ers  on  the  lev^l  of  detailed 
type  of  strucYures  and  type  of  equipment 
data  to  be  codec 

II.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
Employer  companies  will  be  mailed  one 
of  three  forms  based  on  their  diversity 
of  operations  and  number  of  industries 
with  payroll.  Companies  that  operate  in 
only  one  industry  will  receive  an  ACE- 
1  (S)  form.  Companies  operating  in  more 
than  one.  but  less  than  nine  industries 
will  receive  an  ACE-1  (M)  form.  And, 
companies  that  operate  in  nine  or  more 
industries  will  receive  an  ACE-1  (L).  All 
nonemployer  companies  will  receive 
ACE-2  forms.  Respondent  companies 
are  permitted  to  respond  via  facsimile 
machine  using  our  toll-free  number. 
Companies  will  be  asked  to  respond  to 
the  survey  within  30  days  of  the  initial 
mailing.  Letters  and/or  telephone  calls 
encouraging  participation  will  be 
directed  to  companies  that  have  not 
responded  by  the  designated  time. 

III.  Data 

OMB  Nvmber:  0607-0782. 

Form  Nvmber:  ACE-1  (S),  ACE-1(M), 
ACE-l(L),  and  ACE-2. 

Tvpe  of  Review:  Regular  Review. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations,  and  self-employed 
individuals. 

Estimated  Number  of  Respondents: 
Approximately  61,000  (46.000  employer 
companies,  and  15,000  nonemployer 
businesses). 

Estimated  Time  Per  Response:  The 
average  for  all  respondents  is  3.33 
hours.  For  employer  companies 
completing  form  ACE- J,,  the  range  is 
from  2  to  28  hours,  averaging  4.09 


hours.  For  nonemployer  companies 
completing  form  ACE-2,  the  range  is 
less  than  1  hour  to  2  hours,  averaging 
1  hour. 

Estimated  Total  Annual  Burden 
Hours;  203,000  huurs. 

Estimated  Total  Annual  Cost  to 
Respondents:  $4  million. 

Respondents'  Obligation:  Mandatory. 

Legal  Authority:  Title  13  United  States 
Code,  Sections  182,  224.  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  18.2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  03-26663  Filed  10-21-03;  8:45  am] 

BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

International  Buyer  Program: 
Application  and  Exhibitor  Data 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  35068(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  22, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
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Paperw  nrk  C^learance  Officer, 
Dcparlinent  of  C^dmmfrre.  Room  6R25. 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  the 
Internet  at  dHvnekador.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Ro(juest  for  adiiitinnal  iiifiirinntion  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  lim  Boney.  U.S.  &  Foreign 
Commercial  .Service,  Export  Promotion 
Services,  Room  2116,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  Phone  number:  (202)  482- 
014R,  and  fax  numher:  (202)  482-0115. 

SUPPLEMENTARY  INFORMATION: 

I.  .\bstract 

The  International  Trade 
Administration's  International  Buver 
Program  (IBP)  encourages  international 
buyers  to  attend  selected  domestic  trade 
shows  in  high  export  potential 
industries  and  to  facilitate  contact 
between  U.S.  exhibitors  and  foreign 
visitors.  The  program  has  been 
successful,  having  substantially 
increased  the  number  of  foreign  visitors 
attending  these  selected  shows  as 
compared  to  the  attendance  when  not 
supported  by  the  program.  The  number 
of  shows  selected  to  the  program 
increased  from  10  in  FY  1986  to  28  in 
FY  2001  and  will  increase  to  32  shows 
in  FY  2004.  Among  the  criteria  used  to 
select  these  shows  are:  export  potential, 
international  interest,  scope  of  show, 
stature  of  show,  exhibitor  interest, 
overseas  marketing,  logistics,  and 
cooperation  of  show  organizers. 

II.  Method  of  Collection 

Form  ITA-4014P,  Exhibitor  Data,  is 
used  to  determine  which  U.S.  firms  are 
interested  in  meeting  with  international 
business  visitors  and  the  overseas 
business  interest  of  the  exhibitors.  The 
exhibitor  data  form  is  completed  by  U.S. 
exhibitors  participating  in  an  IBP 
domestic  trade  show  and  is  used  to  list 
the  firm  and  its  products  in  and  Export 
Interest  Directory  which  is  distributed 
to  internatiimal  buyer  delegation 
members  visiting  the  event  and  made 
available  for  use  by  Foreign  Commercial 
Officers  in  recruiting  delegations  of 
international  buyers  to  attend  the  show. 

The  Form  ITA-4102P,  Application,  is 
used  by  potential  show  organizers  to 
demonstrate  (1)  their  experience,  (2) 
ability  to  meet  the  special  conditions  of 
the  IBP,  and  (3)  provide  information 
about  the  domestic  trade  show  such  as 
the  number  of  U.S.  exhibitors  and  the 
percentage  of  net  exhibit  space  occupied 
by  U.S.  companies  vi^-a-vis  non-U. S. 
exhibitors. 


III.  Data 

OMB  Number:  0625-0151. 

Form  Number:  ITA-4014P  and  ITA- 
4102P. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
6,470. 

Estimated  Time  Per  Response:  1 0 
minutes  and  180  minutes  (Avg.). 

Estimated  Total  Annual  Burden 
Hours:  1.277  hours. 

Estimated  Total  Annual  Costs: 
S63.267. 

The  estimated  annual  cost  for  this 
collection  is  $63,267  ($44,683  for 
respondents  and  $18,584  for  federal 
government  employees). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Ddted:  October  18.  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

|FR  Do(  .  n3-2RRRl  Filod  10-21-0.3;  8:45  am] 

BILLING  CODE  3510-EP   P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-855] 

Certain  Non-Frozen  Apple  Juice 
Concentrate  From  the  Peoples 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Final  Results  of 
the  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Departnient  of  Commerce 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  new  shipper  review  of  the 


antidumping  duty  order  on  certain  non- 
frozen  apple  juice  concentrate  from  the 
People's  Republic  of  China.  The  period 
of  review  for  the  new  shipper  review  of 
Yantai  Golden  Tide  Fruits  &  Vegetable 
Food,  Co.,  Ltd.  is  June  1,  2002  through 
November  30.  2002. 
EFFECTIVE  DATE:  October  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  R.  Twvin.in  ur  |ohn  Brinkmann. 
Office  of  AD/CVT)  Enforcement  I,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3534  or  (202) 482- 
4126,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  jul\  .^3,  2003,  the  Department  of 
Commerce  ( 'the  Departnient")  issued 
the  preliminary  results  of  the  new- 
shipper  review  for  certain  non-frozen 
apple  juice  concentrate  from  the 
Peoples  Republic  of  China  ("PRC")  for 
Yantai  Golden  Tide  Fruits  &  Vegetable 
Food.  Co.,  Ltd.  ("Golden  Tide"), 
covering  June  1 .  2002  through 
November  30.  2002.  See  Non-Frozen 
Apple  luice  Concentrate  From  the 
People's  Republic  of  China:  Preliminary 
Results  of  New  Shipper  Review.  68  FR 
44741  (July  30,  2003)  {■•Prcliminar>' 
Results  ").  The  final  results  are  currently 
due  no  later  than  October  21.  2003. 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act  "), 
requires  the  Department  to  issue  the 
final  results  of  a  new  shipper  review 
within  90  days  after  the  date  on  which 
the  new  shipper  review  preliminary 
result  is  issued.  However,  if  the  case  is 
extraordinarily  complicated,  section 
751(a)(2)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  this  deadline  for 
the  final  results  of  the  new  shipper 
review  to  a  maximum  of  150  days. 

Postponement 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  the  final 
results  within  the  original  time  period. 
This  case  has  become  extraordinarily 
complicated  in  light  of  case  events.  In 
particular,  verification  in  the  PRC  that 
was  originally  scheduled  to  occur 
earlier  in  the  proceeding  was  delayed 
due  to  restrictions  on  travel  to  the  PRC. 
The  additional  time  is  required  in  order 
to  allow  parties  adequate  time  to 
comment  on  the  findings  of  the 
verification  and  to  comment  on  the 
Departments  preliminary  results.  Also, 
additional  time  is  necessary  to  analyze 
data  used  in  the  calculation  of  normal 
value.  Therefore,  in  accordance  with 
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section  751  (a)(2)(B)(iv)  of  the  Act.  we 
are  postponing  the  final  results  of  this 
new  shipper  review  for  145  days,  until 
no  later  than  December  15,  2003. 

This  notice  is  published  pursuant  to 
sections  777{i)(l)  and  75Ua](l]  of  the 
Act. 

Dated:  October  16.  2003. 
leffrey  May. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Do(    0:^-26677  Filed  10-21-0.3;  8:45  am] 
B4LUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-855] 

Certain  Non-Frozen  Apple  Juice 
Concentrate  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Final  Results  of 
the  Second  Administrative  Review  and 
New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  thi^  time  limit  for  the  final 
results  of  the  second  administrative 
review  and  new  shipper  review  of 
Gansu  Tongda  Fruit  Juice  and  Beverage 
Co..  Ltd.  of  the  antidumping  duty  order 
on  certain  nun-frozen  apple  juice 
concentrate  from  the  Pecjple's  Republic 
of  Clhina.  Gansu  Tongda  Fruit  Juice  and 
Beveragf  Co..  Ltd   agreed  to  waive  the 
time  Hmits  for  the  new  shipper  review 
in  order  to  align  the  schedule  with  the 
annual  administrative  review 
overlapping  the  same  time  period, 
pursuant  to  19  CFR  351.214(j)(3).  The 
period  of  review  for  the  second  review 
and  new  shipper  review  is  June  1.  2001 
through  Mav  31.  2002. 
EFFECTIVE  DATE:  October  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHLR  INFORMATION  CONTACT: 
.•\udrey  R.  Twyman  or  John  Brinkmann, 
Office  of  AD/CVD  Enforcement  I,  Import 
Administration,  l'.,S.  Department  of 
(".ommerce,  14th  Street  and  Constitution 
Avenue,  NVV,  Washington,  DC  20230: 
telephone  (202) 482-3534  or  (202) 482- 
4126,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  7.  2003.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
preliminarv  results  of  its  administrative 
review  and  new  shipper  review  for 
Gansu  Tongda  Fruit  Juice  and  Beverage 
Co.,  Ltd.  ("Gansu  Tongda")  for  certain 


non-frozen  apple  juice  concentrate  from 
the  People's  Republic  of  China  ("PRC"), 
covering  June  1,  2002  through  May  31, 
2002.  See  Certain  Non-Frozen  Apple 
Juice  Concentrate  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  2001-2002  Administrative  Review 
and  New  Shipper  Review,  and  Partial 
Rescission  of  Administrative  Review,  68 
FR  40244  (July  7,  2003)  ("Preliminary 
Results").  The  final  results  are  currently 
due  no  later  than  November  4,  2003. 

Statutory  Time  Limits 

Section  751(aK2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"), 
requires  the  Department  to  issue  the 
final  results  of  a  new  shipper  review 
within  90  days  after  the  date  on  which 
the  new  shipper  review  preliminary' 
result  is  issued.  However,  if  the  case  is 
extraordinarily  complicated,  section 
751(a)(2)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  this  deadline  for 
the  final  results  if  necessary.  Section 
751(a)(3)(A)  of  the  Act  requires  the 
Department  to  issue  the  final  results  of 
an  administrative  review  within  120 
days  after  the  date  on  which  the 
preliminary  result  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the 
allocated  time,  section  751(a)(2)(B)(iv) 
of  the  Act  allows  the  Department  to 
extend  publication  of  the  final  results 
for  an  additional  60  days. 

Postponement 

The  Department  has  determined  that 
it  is  not  pjacticable  to  issue  the  final 
results  within  the  original  time  period. 
This  case  has  become  extraordinarily 
complicated  in  light  of  case  events.  In 
particular,  verification  in  the  PRC  that 
was  originally  scheduled  to  occur 
earlier  in  the  proceeding  was  delayed 
due  to  restrictions  on  travel  to  the  PRC. 
The  additional  time  is  required  in  order 
to  allow  parties  adequate  time  to 
comment  on  the  findings  of  the 
verification  and  to  comment  on  the 
Department's  preliminary  results.  Also, 
additional  time  is  necessary  to  analyze 
data  used  in  the  calculation  of  normal 
value.  Therefore,  in  accordance  with 
sections  751(a)(2)(B)(iv)  and 
751(ai(3)(A)  of  the  Act,  we  are 
postponing  the  final  results  of  this 
second  administrative  review  and  new 
shipper  review,  until  no  later  than 
December  15,  2003. 

This  notice  is  published  pursuant  to 
sections  777(i)(l)  and  751(a)(1)  of  the 
Act. 


Dated:  October  16,  200.3. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-26678  Filed  10-21-03;  8:4.5  am] 

BILLING  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Michigan;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce.  Franklin 
Court  Building.  1099  14th  Street,  NW.. 
Washington,  DC. 

Docket  Number:  03-038.  Applicant: 
University  oi  Michigan.  Ann  Arbor,  MI 
48109-2150.  Instrument:  Eye  Fixation 
System,  Model  faceLAB  3.6. 
Manufacturer:  Stjeing  Machines. 
Australia.  Intended  L'se:  See  notice  at  68 
FR  48341,  August  13.  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:The  foreign  instrument 
provides:  (1)  A  completely  "off-head" 
sensor  system,  (2)  precise 
synchronization  with  a  driving 
simulator,  (3)  effective  operation  in  both 
bright  (sunlight)  and  dim  (simulator) 
environments  and  (4)  superior  software 
for  collection  and  processing  of  data.  A 
university  driving  research  laboratory 
advised  October  2.  2003  that  (1)  These 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff 

IFR  Doc.  0,i-26679  Filed  10-21-03:  8:45  am] 

BILLING  CODE  3510-DS-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California — Berkeley,  et 
al.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  fi(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  196H  (Pub 
L.  89-651.  80  Stat.  897;  15  (TR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100\V.  Franklin  Court  Building,  U.S. 
Department  of  (;ommerce,  1099  14th 
Street.  NW.,  Washington,  DC. 

Docket  Number:  03-042.  Applicant: 
University  of  California,  Lawrence 
Berkeley  National  Laboratory,  Berkeley, 
CA  94  72U.  Instrument:  Electron 
Microscope,  Model  Tecnai  G  -  20  S- 
TWIN.  Manufacturer:  FEI  Company, 
The  Netherlands.  Intended  Use:  See 
notice  at  68  FR  53547,  September  11, 
2003.  Order  Date:  Apri]  30.  2003. 

Docket  Sumber:  03-044.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  Los  Alamos,  NM 
87545.  Instrument:  Electron  Microscope. 
Model  IEM-2010  and  Accessories. 
Manufacturer:  JEQL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  68  FR 
53548.  September  1 1 ,  2003.  Order  Date: 
July  31,  2003. 

Docket  Number:  03-045.  Applicant: 
Indiana  University  School  of  Medicine. 
Indianapolis.  IN  46202.  Instrument: 
Electron  Microscope,  Model  Tecnai  G- 
12  BioTWlN.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
Use:  See  notice  at  68  FR  53548. 
September  11,  2003.  Order  Da ^e;  Jul v 
14,2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  Wo  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Progmm  Manager,  Statutory  Import  Programs 
Staff. 

[FR  D(K    n3-26r,Hn  Filed  10-21-03;  8:45  am] 

BILLING  CODE  3510-DS-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday, 
November  7,  2003. 

PLACE:  1 1 55  21st  St.,  NW.,  Washington, 
DC.  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 

A.  Wehb.  1202)  418-5100. 

|tan  .\   Webb, 

Secretary  of  the  Commission. 

IFK  Doc.  03-26779  Filed  10-20-03:  1:19  pm| 

BILLING  CODE  6351-«1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday, 
November  14,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 

.\    Webb,  (202)  418-510(1 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Do(,:  03-26780  Filed  10-20-03;  1:19  pm| 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday, 
November  21,2003. 

PLACE:  1155  21st  St.,  NW..  Washington, 
DC.  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A   Webb.  202-4  16-5100. 

Jean  .\.  Webb, 

Secretary  of  the  Commission. 

IFR  D<H    o:<-267bl  Filed  10-20-03;  1:19  pm] 

BILLING  CODE  e351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  Commodity 

Futun-.  Trddmg  C^(jmmission. 

TIME  AND  DATE:  11  a.m..  Friday, 

November  28,  2003. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC,  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Mei'tmu- 

FOR  FURTHER  INFORMATION  CONTACT:  lean 

A.  Webb,  (202)  418-5100. 

lean  A.  Webb, 

Secrntary  of  the  Commission. 

|FR  Doc.  03-26782  Filed  10-20-03;  8:45  ami 

BILLING  CODE  6631-C1-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License:  Electrochemical 
Products.  Inc. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
Electrochemical  Products.  Inc.,  a 
revocable,  nonassignable,  partially 
exclusive  license  to  practice  in  the 
United  States  and  certain  foreign 
countries,  the  Government-Owned 
inventions,  as  identified  in  U.S.  Patent 
Number  6,375.726  entitled  "Corrosion 
Resistant  Coatings  for  Aluminum  and 
Aluminum  Alloys".  Navy  Case  No. 
82512.  Inventors  Matzdorf  ef  al..  Issue 
Date  23  April  2002,  Patent  Cooperation 
Treaty  (PCT)  filing.  U.S.  Patent  Number 
6.511.532  entitled  "Post  Treatment  for 
Anodized  Aluminum".  Navy  Case  No. 
83248.  Inventors  Matzdorf  e(  al.,  Issue 
Date  28  January  2003,  PCT  filling.  U.S. 
Patent  Number  6.521,029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393,  Inventors  Matzdorf  et  al..  Issue 
Date  18  Feb  2003.  U.S.  Patent  Number 
6,527,841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates",  Navy  Case 
No.83075,  Inventors  Matzdorf  k  al.. 
Issue  Date  4  March  2003,  PCT  filing,  in 
the  field  of  corrosion  prevention. 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any.  not  later  than  20 
October  2003. 

ADDRESSES:  Written  objections  are  to  be 
tiled  With  Naval  Air  Warfare  Center 
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Aircraft  Division.  Business 
Development  Office.  Office  of  Research 
and  Technoiogv  Applications,  Building 
304.  Room  107.  22541  Millstone  Road. 
F'atuxent  River.  MD  20670. 
FOR  FUTHER  INFORMATION  CONTACT:  Mr 
Paul  Fritz.  Nava!  Air  Warfare  Center 
.•\ircraft  IJivision.  Business 
Development  Office.  Office  of  Research 
and  Technology  Applications.  Building 
304.  Room  107,  22541  Millstone  Road, 
Patuxent  River.  MD  201)70.  telephime 
(301)  342-5586.  Due  to  U,S,  Postal 
delays,  please  fax:  (301)  342-1134.  E- 
Mail:  p(iul.fntz@na\y.mil  or  use  courier 
deliverv  to  expedite  response. 

(Authority:  J5  U.S.C.  207.  37  CFR  Part  404.) 

nalt'H:  October  10.  2003. 
¥..¥.  McDonnell. 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 
[PR  Doc.  03-26640  Filed  10-21-03;  8:45  am) 

BILLING  CODE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  Henkel  Corporation 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


ADDRESSES:  Written  objections  are  to  be 
filed  with  Naval  Air  Warfare  Center 
Aircraft  Division.  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Building 
304,  Room  107',  22541  Millstone  Road, 
Patuxent  River,  MD  20670. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Fritz.  Naval  Air  Warfare  Center 
Aircraft  Division,  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Building 
304,  Room  107^  22541  Millstone  Road, 
Patuxent  River,  MD  20670,  telephone 
(301)  342-5586.  Due  to  U.S.  Postal 
delays,  please  fax:  (301)  342-1134,  E- 
Mail:  paul.fritz@navy.mU  or  use  courier 
delivery  to  expedite  response.  - 

(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 

Dated:  October  10,  2003. 
E,F.  McDonnell, 

Major.  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 
jFR  Doc.  03-t26B41  Filed  10-21-03:  8:45  am] 

BILLING  CODE  3810-FF-P 


summary:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
Henkel  C;(jrporation.  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  in  the  United  States 
and  certain  foreign  countries,  the 
Government-Owned  inventions,  as 
identified  in  U.S.  Patent  Number 
6,375.726  entitled  "Corrosion  Resistant 
Coatings  for  Aluminum  and  Aluminum 
Alloys",  Navv  Case  No.  82512, 
Inventors  Matzdorf  ef  a/..  Issue  Date  23 
April  2002.  Patent  Cooperation  Treatv 
(^CTj  filing.  U.S.  Patent  Number 
6,511,532  entitled  "Post  Treatment  for 
Anodized  Aluminum",  Navy  Case  No. 
83248,  Inventors  Matzdorf  ef  a/..  Issue 
Date  28  January  2003.  PUT  filling.  U.S. 
Patent  Number  6.521.029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys".  Navy  Case  No. 
83393,  Inventors  Matzdorf  e<  al..  Issue 
Date  18  Feb  2003.  U.S.  Patent  Number 
6.527.841  entitlt'd  "Post  Treatment  for 
Metal  C'oated  Substrates".  Navy  (".ase 
No,  83075.  Inventors  Matzdorf  ef  a/.. 
Issue  Date  4  March  2003.  PCT  filing,  in 
the  field  of  corrrision  prevention. 

DATES:  Anyone  wishing  to  object  to  the 

granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  anv.  not  later  than  20 
October  2003. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  Luster-On    ^ 
Products,  Inc. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 


objections  along  with  supporting 
evidence,  if  any,  not  later  than  20 
October  2003    " 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Naval  Air  Warfare  Center 
Aircraft  Division.  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications.  Building 
304.  Room  107.  22541  Millstone  Road, 
Patuxent  River,  MD  20670. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Fritz.  Naval  Air  Warfare  Center 
Aircraft  Division,  Business 
Development  Office.  Office  of  Research 
and  Technology  Applications,  Building 
304.  Room  10;'.  22541  Millstone  Road, 
Patuxent  River,  MD  20670.  telephone 
(301)  342-5586.  Due  to  U.S.  Postal 
delays,  plea.se  fax:  (301)  342-1134,  E- 
Mail:  paul.fritz&mny.mil  or  use  courier 
delivery  to  expedite  response, 
(Authority:  35  U.S.C.  207,  37  CFR  Part  404.) 

Dated:  Of:tober  10.  2003. 
E.F.  McDonnell. 

Major.  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 
jFR  Doc.  03-26638  Filed  10-21-03;  8:45  am] 

BILLING  CODE  3810-FF-U 


SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
Luster-On  Products.  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  in  the  United  States 
and  certain  foreign  countries,  the 
Government-Owned  inventions,  as 
identified  in  U.S.  Patent  Number 
6,375,726  entitled  "Corrosion  Resistant 
Coatings  for  Aluminum  and  Aluminum 
Alloys",  Navy  Case  No.  82512, 
Inventors  Matzdorf  et  al..  Issue  Date  23 
.■\pril  2002.  Patent  Cooperation  Treaty 
(PCT)  filing.  U.S.  Patent  Number 
6,511,532  entitled  "Post  Treatment  for 
Anodized  Aluminum",  Navy  Case  No. 
83248,  Inventors  Matzdorf  et  al.  Issue 
Date  28  January  2003,  PCT  filing.  U.S. 
Patent  Number  6,521,029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393,  Inventors  Matzdorf  et  al..  Issue 
Date  18  Fab  2003,  U.S.  Patent  Number 
6,527,841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates",  Navy  Case 
No.  83075,  Inventors  Matzdorf  ef  a/., 
Issue  Date  4  March  2003.  PCT  filing,  in 
the  field  of  corrosion  prevention, 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  MacDermid,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
MacDermid.  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  in  the  United  States 
and  certain  foreign  countries,  the 
Government-Owned  inventions,  as 
identified  in  U.S.  Patent  Number 
6,375,726  entitled  "Corrosion  Resistant 
Coatings  for  Aluminum  and  Aluminum 
Alloys",  Navy  Case  No.  82512, 
Inventors  Matzdorf  et  al..  Issue  Date  23 
April  2002,  Patent  Cooperation  Treatv 
(PCT)  filing.  U.S.  Patent  Number 
6,511,532  entitled  "Post  Treatment  for 
Anodized  Aluminum",  Navy  Ca.se  No. 
83248,  Inventors  Matzdorf  et  al..  Issue 
Date  28  January  2003,  PCT  filling.  U.S. 
Patent  Number  G. 521. 029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393,  Inventors  Matzdorf  et  al..  Issue 
Date  18  Feb  2003.  U.S.  Patent  Number 
6,527.841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates",  Navy  Case 
No.  83075,  Inventors  Matzdorf  et  ai. 
Issue  Date  4  March  2003.  PCT  filing,  in 
the  field  of  corrosion  prevention. 
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DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
eyidence,  if  anv.  not  later  than  20 
Octubor  2003.  ' 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Naval  Air  Warfare  Center 
Aircraft  Division,  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Building 
304.  Room  107^^  22541  Millstone  Road, 
Patu\<>nt  Riv^T,  .MD  2n(i7() 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Fritz.  Naval  Air  Warfare  Center 
Aircraft  Di\isinn.  Business 
Development  Office.  Office  of  Research 
and  Technology  Applications.  Building 
304,  Room  10?"  22541  Millstone  Road. 
Patuxent  River.  MD  20670.  telephone 
(301)  342-5586.  Due  to  U.S.  Postal 
delays,  please  fax:  (301)  342-1 134,  E- 
Mail:  paul.fritz^navy'.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  .3,5  U.S.C.  207,  37  CFR  Part  404.) 

Dated:  Oclobur  10.  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 
[FR  Dnc.  0,3-26636  Filed  10-21-03:  8:45  ami 

BILLING  CODE  3810-FF~^P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License:  METALAST 
International,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
METALAST  International,  Inc.,  a 
revocable,  nonassignable,  partially 
exclusive  license  to  practice  in  the 
United  States  and  certain  foreign 
countries,  the  Government-Owned 
inventions,  as  identified  in  U.S.  Patent 
Number  6,375,726  entitled  "Corrosion 
Resistant  Coatings  for  Aluminum  and 
Aluminum  Alloys".  Navy  Case  No. 
82512,  Inventors  Matzdorf  e^  al..  Issue 
Date  23  April  2002,  Patent  Cooperation 
Treaty  (PCT)  filing.  U.S.  Patent  Number 
6.511.532  entitled   'Post  Treatment  for 
Anodized  Aluminum '.  Navy  Case  No. 
83248.  Inventors  Matzdorf  ^t  al..  Issue 
Date  28  lanuary  2003,  PCT  filling.  U.S. 
Patent  Number  6.521,029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393,  Inventors  Matzdorf  et  al..  Issue 
Date  18  Feb  2003.  U.S.  Patent  Number 
6,527.841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates",  Navy  Case 


No. 83075,  Inventors  Matzdorf  et  al.. 
Issue  Date  4  March  2003,  PCT  filing,  in 
the  fifeld  of  corrosion  prevention. 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  20 
October  2003.  " 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Naval  Air  Warfare  Center 
Aircraft  Division,  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications.  Building 
304,  Room  107^  22541  Millstone  Road. 
Patuxent  River.  MD  20670. 
FOR  FUTHER  INFORMATION  CONTACT:  Mr. 
Paul  Fritz.  Naval  Air  Warfare  Center 
Aircraft  Division,  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Building 
304,  Room  107'  22541  Millstone  Road, 
Patuxent  River.  MD  20670,  telephone 
(301)  342-5586.  Due  to  U.S.  Postal 
delays,  please  fax:  (301)  342-1134,  E- 
Mail;  paul.fritz@nav\'.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404.) 

Dated:  October  10.  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

[FR  Dor.  03-26639  Filed  10-21-03;  8:45  am) 

BILLING  CODE  3810-FP-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License:  SurTec 
International.  GmbH 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

summary:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  to 
SurTec  International,  GmbH,  a 
revocable,  nonassignable,  partially 
exclusive  license  to  practice  in  the 
United  States  and  certain  foreign 
countries,  the  Government-Owned 
inventions,  as  identified  in  U.S.  Patent 
Number  6,375,726  entitled  "Corrosion 
Resistant  Coatings  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
82512.  Inventors  Matzdorf  et  al..  Issue 
Date  23  April  2002,  Patent  Cooperation 
Treaty  (PCT)  filing.  U.S.  Patent  Number 
6,511,532  entitled  "Post  Treatment  for 
Anodized  Aluminum",  Navy  Case  No. 
83248,  Inventors  Matzdorf  e/  al..  Issue 
Date  28  January  2003,  PCT  filling.  U.S. 
Patent  Number  6.521.029  entitled 
Pretreatment  for  Aluminum  and 
Aluminum  Alloys",  Navy  Case  No. 
83393,  Inventors  Matzdorf  et  a!..  Issue 


Date  18  Feb  2003.  U.S.  Patent  Number 
6.527.841  entitled  "Post  Treatment  for 
Metal  Coated  Substrates".  Navy  Case 
No.  83075.  Inventors  Matzdorf  e/  al.. 
Issue  Date  4  March  2003,  PCT  filing,  in 
the  field  of  corrosion  prevention. 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any.  not  later  than  20 
October  2003.  ' 

addresses:  Written  objections  are  to  be 
tiled  with  Naval  Air  Warfare  Center 
Aircraft  Division.  Business 
Development  Office.  Office  of  Research 
and  Technology  Applications,  Building 
304,  Room  107"  22541  Milfstone  Road. 
Patuxent  River.  MD  20670. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Paul  Fritz.  Naval  .\\t  Wariare  Center 
Aircraft  Division.  Business 
Development  Office,  Office  of  Research 
and  Technology  Applications,  Building 
304,  Room  107^  22541  Millstone  Road, 
Patuxent  River.  MD  20670.  telephone 
(301)  342-5586.  Due  to  U.S.  Postal 
delays,  please  fax:  (301)  342-1134.  E- 
Mail:  paul.fritz@na\y.mil  or  use  courier 
deliveryio  expedite  response. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404.)  _ 

Dated:  Orlober  10.  2003. 

E.F.  McDonnell, 

Major.  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

IFR  Dor;.  03-26637  Filed  10-21-03:  8:45  amj 

BILLING  CODE  3810-FF-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  October  2.  2003,  the 
Department  of  Education  published  a 
30-day  public  comment  period  notice 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001)  in 
the  Federal  Register  (Page  56821, 
Column  2)  for  the  information 
collection.  "Application  for  Vocational 
and  Technical  Education  and  Adult 
Education  Direct  Grants".  The  following 
corrections  are  being  made:  "Type  of 
Review"  is  corrected  from  "Extension" 
to  "Revision".  The  number  of  responses 
is  corrected  from  569  to  33  and  the 
number  of  burden  hours  corrected  from 
73,970  to  1,320.  The  Leader,  Regulator}' 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  hereby 
issues  a  correction  notice  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Carev  at  hor  e-mail  address 
Sh  eila .  Carey^ed.gov. 

Dated:  October  16,  2003. 
.\ngela  C.  Arrington. 

Leader.  Hfgulatoiy  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 
IFR  Uo( .  03-2Rtt2.5  Filed  10-21-03:  8:45  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
Plymouth  Generating  Facility 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  offer  contract 
terms  for  interconnection  of  the 
Plymouth  Generating  Facility  (PGF)  into 
the  Federal  Columbia  River 
Transmission  Svstem  (FCRTS).  based  on 
the  Plymouth  Generating  Facility  Final 
Environmental  Impact  Statement  (DOE/ 
EIS-0345.  lune  2003).  The 
interconnection  would  occur  at  BPA's 
proposed  McNary-John  Day  500-kilovolt 
(kV)  transmission  line  at  a  point 
approximately  4.7  miles  west  of  BPA's 
McNary  Substation  near  the  rural 
community  of  Plymouth  in  Benton 
County.  Washington. 

ADDRESS:  Copies  of  the  ROD  and  EIS 

may  be  obtained  by  calling  BPA's  toll- 
free  document  request  line.  1-800-622- 
4520.  The  ROD  and  EIS  Summary  are 
also  available  on  our  Web  site,  http:// 
www.efw.bpa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dawn  Bofirse.  Buimeville  Power 
Administration— KEC-4,  PO  Box  3621. 
Portland.  Oregon.  97208-3621;  toll-free 
telephone  number  1-800-282-3713:  fax 
number  503-230- .5699:  or  e-mail 
drboorse@hpa.gov 

SUPPLEMENTARY  INFORMATION:  The  PGF. 

which  has  been  proposed  bv  Plymouth 
Energy.  LLC  (Plymouth  Energy). 
involves  construction  and  operation  of  a 
307-megawatt  (MW)  natural  gas-fired, 
combined-cycle  power  generation 
facility  on  a  44.5-acre  site  2  miles  west 
of  Plymouth  in  Benton  County, 
Washingtcm  The  facility  would  include 
a  natural  gas-fired  combustion  turbine 
generator  and  a  steam  turbine  generator. 
Other  major  equipment  would  include  a 
heat  recovery  steam  generator, 
condensing/cooling  system,  water 
treatment  system,  water  storage  tanks 


and  a  switchyard  that  would  include 
transformers  and  switching  equipment. 

BPA  will  enter  into  a  Generation 
Interconnection  Agreement  with 
Plymouth  Energy  that  provides  for  the 
interconnection  of  the  PGF  with  the 
FCRTS  and  the  operation  of  the  PGF  in 
the  BPA  Control  Area.  In  addition,  a 
Construction,  Operations  and 
Maintenance  Agreement  is  necessary  to 
provide  for  construction  activities  and 
continued  operations  and  maintenance 
of  facilities.  The  PGF  interconnection 
would  be  a  0.6-mile  500-kV 
transmission  line  that  would  extend 
from  the  PGF  north  to  an 
interconnection  point  on  the  proposed 
BPA  500-kV  McNary-Iohn  Day 
transmission  line.  Four  to  six 
transmission  towers,  approximately  100 
to  140  feet  in  height,  would  be  installed 
to  support  the  0.6-mile  line.  The  BPA 
right-of-way  corridor  currently  includes 
two  lines,  one  operating  at  230-kV 
(known  as  the  McNary-Horse  Heaven 
230-kV  transmission  line)  and  the 
second  at  345-kV  (known  as  the  Ross- 
McNary  345-kV  transmission  line).  The 
500-kV  McNary-John  Day  transmission 
line  would  therefore  be  the  third  line  in 
this  corridor.  BPA  completed  its 
National  Environmental  Policy  Act 
process  for  this  proposed  line  in 
November  2002. 

Issued  in  Portland.  Oregon,  on  October  14. 
2003. 

Stephen  J.  Wright, 

Admini.^tratcr  and  Chief  Executive  Officer. 
(FR  Doc.  03-26651  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Submission  for  0MB  Review: 
Comment  Request. 

summary:  The  EIA  has  submitted  the 
Supplemental  Electric  Power  Program 
Survey  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  a  three- 
year  extension  under  section  3507(h)(1) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  (44  U.S.C.  3501  et  seq.). 
DATES:  Comments  must  be  filed  by 
November  21,  2003.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  0MB 


Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bill 
Nickerson,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
( Williain_\'ickerson<siomb.aop.oov)  is 
recommended.  The  mailing  address  is 
726  Jackson  Place  NW.,  Washington,  DC 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  202-395-7151  (A  copy 
of  your  comments  should  also  be 
provided  to  ElA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  ore-mail 
(grace.sutherIand@eia.doe.gov]  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  202-287-1712. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable):  (4)  the  type  of  request  (i.e., 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e..  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Form  EIA-411,  412.  423,  767.  826. 
861,  906,  and  920,  "Electric  Power 
Program." 

2.  Energy  Inform.ation  Administration. 

3.  OMB  Number  1905-0129. 

4.  Three-year  extension  and  revision. 

5.  Mandatory  (all  forms  except  EIA- 
411)  and  voluntary  (EIA-411). 

6.  The  electric  power  surveys  collect 
electric  power  information  including 
capacity,  generation,  fuel  consumption, 
fuel  receipts,  fuel  stocks,  and  prices, 
along  with  financial  information. 
Respondents  include  both  regulated  and 
unregulated  entities  that  comprise  the 
U.S.  electric  power  industry.  Electric 
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power  data  collected  are  used  by  the 
Department  of  Energy  for  analysis  and 
forecasting.  Data  are  published  in 
various  EIA  reports. 

7.  Business  or  other  for-profit:  State, 
local,  or  tribal  government;  Federal 
government. 

8.  173.990  burden  hours. 
Please  refer  to  the  supporting 

statement  as  well  as  the  proposed  forms 
and  instructions  for  more  information 
about  the  purpose,  who  must  report, 
when  to  report,  where  to  submit,  the 
elements  to  be  reported,  detailed 
instructions,  provisions  for 
confidentiality,  and  uses  (including 
possible  nonstatistical  uses)  of  the 
information.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Statutory  Authority:  Section  .1.=i()7(h)(l)  of 
the  Fiiperuork  Reduction  Act  of  1995  (Pub. 
L.  104-131(44  U.S.C.  3501  et  seq.). 

Issued  in  Washington,  DC,  October  16, 
2003. 

lay  H.  Casselberry, 

Agency  Clvumncf^  Officer.  Statistics  and 

\4ethods  Group,  Energy  Information 

Administration. 

IFR  Dnc.  03-2r>6.'52  Filed  10-21-03;  8:45  am] 

BILLING  CODE  645a-Ci-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  .Submission  for  OMB  Review; 
Comment  Request. 

summary:  The  EIA  has  submitted  the  Oil 

iiui  Cids  Reserves  System  Surveys  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  a  three-year 
extension  under  section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  (44  U.S.C.  3501  et  seq). 
DATES:  Comments  must  be  filed  by 
November  21,  2003.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bill 
Nickerson.  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 


( WilIiam_Nickerson@omb.eop.gov)  is 
recommended.  The  mailing  address  is 
726  Jackson  Place  NW..  Washington,  DC 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  (202)  395-7151.  (A 
copy  of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Croup  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  or  e-mail 
[grace.sutherland@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title:  (2)  the  sponsor  (i.e.. 
the  Department  of  Energy  component): 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e., 
new,  revision,  extension,  or 
reinstatement):  (5)  response  obligation 
(i.e.,  mandatory,  voluntary',  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents:  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e..  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Forms  EIA-23,  23P,  and  64A,  "Oil" 
and  Gas  Reserves  System  Sur\'eys" 

2.  Energy  Information  Administration 

3.  OMB  Number  1905-0057 

4.  Three-year  extension 

5.  Mandatory 

6.  EIA's  Oil  and  Gas  Reserves  Systems 
Surveys  collect  data  used  to  estimate 
reserves  of  cmde  oil,  natural  gas,  and 
natural  gas  liquids,  and  to  determine  the 
status  and  approximate  levels  of 
production.  Data  are  published  by  EIA 
and  used  by  public  and  private  analysts. 
Respondents  are  operators  of  oil  wells, 
natural  gas  wells,  and  natural  gas 
processing  plants. 

7.  Business  or  other  for-profit 

8.  79.024  hours  (4.103  respondents 
times  1  responses  per  year  times  19.260 
hours  per  response). 

Please  refer  to  the  supporting 
statement  as  well  as  the  proposed  forms 
and  instructions  for  more  information 
about  the  purpose,  who  must  report, 
when  to  report,  where  to  submit,  the 


elements  to  be  reported,  detailed 
instructions,  provisions  for 
confidentiality,  and  uses  (including 
possible  nonstatistical  uses)  of  the 
information.  For  instructions  on 
obtaining  materials,  see  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Statutory  Authority:  Section  3.507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-131(44  U.S.C.  3501  at  seq). 

Issued  in  Washington,  DC,  October  14. 
2003. 

lay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 

IFR  Doc.  ()3-2fiH53  Filed  10-21-03:  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RPC4^7-000] 

Alliance  Pipeline  LP.:  Notice  of 
Proposed  Chianges  In  FERC  Gas  Tariff 

October  14.  2003. 

Take  notice  that  on  October  1,  2003. 
Alliance  Pipeline  LP.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No  1. 
Original  Sheet  No.  277A,  to  be  effective 
November  1.  2003. 

Alliance  states  that  the  tariff  sheet  is 
being  filed  to  establish  a  new  Section  41 
of  the  General  Terms  and  Conditions  of 
Alliances  FERC  Gas  Tariff,  which 
addresses  the  use  of  offsystem  capacity 
acquired  by  Alliance,  as  well  as  waiver 
of  the  shipper-must-hold-title  rule. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton'  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
witbSection  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prote.stants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commissions  Web  site  at  http:// 
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vvwTV.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
fieiii  to  access  the  document.  For 
assistance,  please  contac:t  FLKC.  Online 
Support  at 

FERCOnUneSapport@ferc.gov  or  toll- 
free  at  (SBfi)  20a-3fi7B.  or  TTY,  contaet 
(202)  502-8659.  The  Cionimission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.200Ua!(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Comment  Date:  October  15.  2003. 

Magaiie  R.  Salas. 

Serreian . 

IFR  Doc.  E3-t)0079  Filed  10-21-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-1 42-004  and  CP01-260- 
003] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

October  10.  2003. 

Take  notice  that  on  October  1.  2003. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  filed  the 
following  rf'vised  tariff  sheet  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  bearing  a  proposed  effective  date  of 
November  1.  2003: 
Fifth  Revised  Sheet  Nii.  ,-)00B 

On  December  20.  2002.  the 
(^(mimission  issued  an  Order  Issuing 
(Certificate.  Granting  Abandonment 
.\uthoritv,  and  Vacating  Certificate  in 
the  above-referenced  proceedings  (the 
Certificate  Order] .  Ordering  Paragraph  D 
provided  that,  [wlithin  30  days  before 
the  commencement  of  service,  Columbia 
must  file  its  executed  service 
agreements  as  discussed  in  the  body  of 
this  order.  Ordering  Paragraph  E 
provided  that.  (b|et\veen  30  and  60  days 
before  the  commencement  of  service, 
Columbia  must  file  a  revised  tariff  sheet 
addmg  its  project  service  agreements  to 
its  list  of  non-conforming  service 
agreements  in  its  tariff. 

Cf)lumbia  states  that  the  appropriate 
non-conforming  provisions  have  been 
removed,  and  the  FTS  Service 
Agreements  are  now  in  a  form  approved 
by  the  Commission  in  the  Certificate 
Order. 

Columbia  states  that  copies  of  its 
filing  and  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 


Any  person  desiringto  protest  said 
fding  should  fde  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvww./erc.gojf  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digjts  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3R76,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  eLibrary  (e-Filing)  link. 
Protest  Date:  October  15,  2003. 

Magalie  R.  S^as, 

Secretary.       I 

IFR  Do( .  F.3-(J()09q  Filed  10-21-03;  8:45  am| 
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DEPARTMENT  OF  ENERGY 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  w  ishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public:  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.  fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  dof;ket  number 
field  to  access  the  document.  For 
assistance. 'please  contact  F'ERC  Online 
Support  at 

FEBCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  enc:ourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  20.  2003. 

Magalie  R.  Salas, 

Secretaiy. 

IFR  Doc.  E3-00078  Filed  10-21-03;  8.45  am] 

BILLING  CODE  6717-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-23-000] 

Gas  Transmission  Northwest 
Corporation,  (Formerly  PG&E  Gas 
Transmission,  Northwest  Corporation); 
Notice  of  Change  in  Corporate  Name 

October  14.  2003. 

Take  notice  that  on  October  7,  2003, 
Gas  Transmission  Northwest 
Corporation  (GTN)  tendered  for  filing  its 
entire  FERC  Gas  Tariff,  Third  Revised 
Volume  No,  1-A.  GTN  states  that  it  is 
revising  its  tariff  to  reflect  a  change  in 
its  Corporate  name  from  PG&E 
Transmission.  Northwest  Corporation 
(PG&E  GT-NW).  GTN  requests  that  the 
Commission  accept  the  above- 
referenced  tariff  sheets  to  be  effective 
October  6,  2003. 

GTN  further  states  that  a  copy  of  the 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-361-014] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Negotiated  Rates 

October  14,  2003. 

Take  notice  that  on  October  3.  2003, 
Gulfstream  Natural  Gas  System.  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  the  following  tariff  sheets, 
reflecting  an  effective  date  of  October  1. 
2003: 

Original  Sheet  No.  8L  ^ 

Original  Sheet  No.  8M 

Gulfstream  states  that  this  filing  is 
being  made  to  implement  a  negotiated 
rate  transaction  under  Rate  Schedule 
ITS  pursuant  to  Secti(m  31  of  the 
General  Terms  and  Conditions  of 
Gulfstream's  FERC  Gas  Tariff. 

Gulfstream  also  states  that  the  tariff 
sheets  being  filed  herewith  identify  and 
describe  the  negotiated  rate  agreement. 
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including  the  exact  legal  name  of  the 
relevant  shipper,  the  negotiated  rate,  the 
rate  schedule,  the  contract  term,  and  the 
contract  quantity.  Gulfstream  further 
states  that  the  proposed  tariff  sheets 
include  footnotes  where  necessar\'  to 
provide  further  details  on  the  agreement 
listed  thereon. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMTv. /erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  Docket  No. 
RP02-361-014. 

For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  orTTY.  contact 
(202)  502-8659.  The  Commission 
.strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  15.  2003. 

Magalie  R.  Saias, 

Socretury. 

jFR  Doc.  £.3-00074  Filed  10-21-03;  8:45  am) 

BILLING  CODE  5717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos  CP04-4-O00,  CP04-5-000.  and 
CP04-6-000] 

Lake  Charles  Express  LLC:  Notice  of 
Filing 

0(  lobfT  14.  2003. 

Take  notice  that  on  October  3,  2003, 
Lake  Charles  Express  LLC  (LCE),  5444 
Westheimer.  Suite  1775.  Houston.  TX 


77056,  filed  in  the  captioned  dockets  an 
application  for  a  certificate  of  public 
convenience  and  necessity  and  related 
authorizations  pursuant  to  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commissions  Rules  and  Regulations. 
LCE  requests  authorization  to  construct, 
own,  operate  and  maintain  certain 
facilities  (LCE  Project)  to  ultimately 
provide  up  to  1.2  million  Dth  per  dav 
of  firm  transportation  service  to  BG  LNG 
Services,  LLC  (BGLS).  To  meet  the 
specific  requirements  of  BGLS,  LCE  has 
planned  the  construction  of  the  LCE 
Project  facilities  to  provide  for  an  in- 
service  date  of  January  1.  2005.  The 
application  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
i\'wiv.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

An  open  season  for  service  utilizing 
the  LCE  Project  facilities  was  conducted 
from  lune  6,  2003  through  )une  16, 
2003.  The  open  season  resulted  in  LCE 
entering  into  a  Precedent  Agreement 
and  a  Service  Agreement  with  BGLS  for 
1.200,000  Dth/d  of  firm  transportation 
service  pursuant  to  Rate  Schedule  FT- 
1 ,  for  a  term  of  20  years. 

LCE  proposes  to  construct,  own, 
operate,  and  maintain  approximately 
37.85  miles  of  30-inch  and  36-inch 
diameter  pipeline,  originating  at  an 
interconnection  with  the  liquefied 
natural  gas  import  terminal  of  Trunkline 
LNG  Company.  LLC  ("TLNG")  in 
Calcasieu  Parish,  Louisiana,  and 
terminating  at  an  interconnection  with 
the  facilities  of  Texas  Eastern 
Transmission,  LP  (Texas  Eastern)  in  the 
vicinity  of  Texas  Eastern's  Gillis 
Compressor  Station  in  Beauregard 
Parish,  Louisiana.  LCE  also  proposes  to 
construct  interconnection  facilities  at 
the  TLNG  import  terminal,  eleven  meter 
and  regulation  (M&R)  and  associated 
interconnect  facilities  along  the  pipeline 
route,  and  two  parallel  1,717-foot  16- 
inch  diameter  lateral  pipelines  to 
interconnect  with  the  facilities  of  one 
intrastate  pipeline. 

Specifically,  LCE  requests 
authorization  to  construct: 

1.  An  interconnection  with  the 
facilities  of  TLNG  at  the  TLNG  outlet 
header  on  the  premises  of  the  TLNG 
import  terminal  in  Calcasieu  Parish, 
Louisiana,  consisting  of  two  tap  valves 


with  meter  and  regulation  facilities, 
interconnecting  piping,  and  an 
electronic  gas  measurement  building; 

2.  Approximately  22.84  miles  of  36- 
inch  diameter  pipeline,  originating  at 
the  interconnection  with  TLNG  and 
terminating  at  Texas  Easterns  Iowa  Gas 
Plant  in  Jefferson  Davis  Parish. 
Louisiana  (South  Segment); 

3.  Approximately  15.01  miles  of  30- 
inch  diameter  pipeline,  extending  from 
the  Iowa  Gas  Plant  to  an  interconnection 
with  the  facilities  of  Texas  Eastern  in 
the  vicinity  of  Texas  Eastern's  Gillis 
Compressor  Station  in  Beauregard 
Parish,  Louisiana  (North  Segment); 

4.  Five  M&R  and  associated  facilities 
along  the  South  Segment  to  provide 
interconnections  with  (i)  Sabine  Gas 
Transmission  Company  in  Calcasieu 
Parish;  (ii)  Cantera  Natural  Gas.  Inc. 
(Cantera)  at  two  intercormect  locations 
in  Calcasieu  Parish;  (iii)  Calcasieu  Gas 
Gathering  System  in  Calcasieu  Parish; 
and  (iv)  Texas  Eastern  where  the 
proposed  pipeline  enters  the  Iowa  Gas 
Plant  in  [efferson  Davis  Parish; 

5.  Six  M&R  and  associated  facilities 
along  the  North  Segment  to  provide 
interconnections  with  (i)  Texas  Eastern 
where  the  propo.sed  pipeline  exits  the 
Iowa  Gas  Plant  in  Jefferson  Davis  Parish, 
and  including  a  bypass  regulator;  (ii) 
Texas  Gas  Transmission  Corporation  in 
Jefferson  Davis  Parish;  (iii)  Florida  Gas 

.  Transmission  Companv  in  Jefferson 
Davis  Parish;  (iv)  Tennessee  Gas 
Pipeline  Company  in  Jefferson  Davis 
Parish;  (v)  Transcontinental  Gas  Pipe 
Line  Corporation  in  Beauregard  Parish; 
and  (vi)  Texas  Eastern  near  the  Gillis 
Compressor  Station  in  Beauregard 
Parish; 

6.  Two  parallel  1.717-foot.  16-inch 
diameter  lateral  pipelines,  extending 
from  the  proposed  LCE  Project  pipeline 
to  the  Cantera  facility  in  Calcasieu 
Parish;  and 

7.  Appurtenant  facilities. 

Firm  transportation  service  will  be 
rendered  to  BGLS  pursuant  to  LCE's 
Rate  Schedule  FT-1.  BGLS  will  pay 
incremental  FT-1  rates  to  compensate 
LCE  for  the  costs  of  the  LCE  Project 
facilities,  which  are  estimated  to  be 
approximately  S72.3  million. 

Any  questions  regarding  the 
application  are  to  be  directed  to  Kerri 
Roberts.  Lake  Charles  Express  LLC.  5444 
Westheimer.  Suite  1775.  Houston,  Texas 
77056. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  below  listed 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Street,  NE.  Washington.  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  fded  by  the  applicant  and 
bv  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  nut  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  fding  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  (  omment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  partv  or  parties  directly  involved  in 
thp  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
[Tpoject  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  C^onnnission. 
Environmental  commenters  will  be 
placed  on  the  Ciommission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  f^ommission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  c:opies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commissions  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pip(>lines  in  the  area 


and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Motions  to  intervene,  protests  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper;  see,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  November  4,  2003. 

Magalie  R.  Saias. 

.Secrefan'. 

IFR  Doc.  E.3-00082  Filed  10-21-03;  8:45  am] 

BILUNG  CODE.6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-622-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Petition  for  Waiver  of  Tariff 
Provisions 

1 

October  14.hi003. 

Take  notice  that  on  September  29, 
2003.  National  Fuel  Gas  Supply 
Corporati(»i  (National  Fuel)  tendered  for 
filing  a  Petition  for  Waiver  of  Tariff 
Provisions'  in  connection  with  a 
transportation  serxdce  for  EOG 
Resources,  Inc.  (EOG). 

National  Fuel  requests:  (1)  a  waiver  of 
its  FT  Rata  Schedule's  requirement  to 
install  real  time  measurement  at  all 
primary  receipt  points,  because  such 
measurerriBnt  is  not  operationally 
required  ifi  this  instance;  and  (2)  a 
waiver  of  provisions  concerning  facility 
costs  and  financial  assurances  that 
would  peitnit  the  parties'  agreed 
deferred  contribution-in-aid-if- 
construction  mechanism  and  associated 
financial  assurances  related  to  a 
proposed  facility  construction  project. 

National  Fuel  is  requesting  that  the 
Commission  grant  the  requested  waiver 
by  November  1.  2003.  so  that  the 
transaction  may  proceed  as 
contemplated  by  the  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Fding  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 


888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvi'w.  ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  Tdings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
in.structi()ns  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  20,  2003. 

Magalie  R.  Salas, 

Secretary.  - 

jFK  Doc.  i::i-0007,5  Filed  10-21-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-632-OO0] 

National  Fuel  Gas  Supply  Corporation: 
Notice  of  Tariff  Filing 

Octolier  14.  2()0:-!. 

Take  notice  that  on  September  30, 
2003,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  Fifty 
Seventh  Revised  Sheet  No.  9,  to  become 
effective  October  1.  2003. 

National  states  that  Article  II.  Sections 

1  and  2  of  the  settlement  provide  that 
National  will  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further.  Section 

2  of  Article  II  provides  that  the  IG  rate 
will  be  the  recalculated  monthly  rate, 
commencing  on  the  first  day  of  the 
following  month,  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  II.  The  recalculation 
produced  an  IG  rate  of  SO. 53  per  dth.  In 
addition.  Article  111.  Section  1  states  that 
any  overruns  of  the  Firm  Gathering 
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service  provided  bv  National  shall  be 
priced  at  the  maximum  IG  rate 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  infer\pne  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  ME..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
(^onmiission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w-ww.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlinpSupport@fprc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comnwnt  Datp:  October  17,  2003. 

Magalic  R.  Salas, 

Secretary. 

|FR  D(i(  .  E3-UO(J77  Filed  10-21-03;  8:45  am) 

.  BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 76-092] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

October  14.  2003. 

Take  notice  that  on  October  1,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1.  Sixth 
Revised  Sheet  No.  414,  to  be  effective 
October  1.  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  update  its  list  of  non- 
conforming agreements.  Also,  Natural 
tenders  for  filing  copies  of  the  Firm 
Transportation  Rate  Discount 
Agreement  with  The  Board  of  Trustees 
of  University  of  Illinois. 


Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iv-wiv.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  tliree  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commi-ssion 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  15,  2003. 

Magalie  R.  Salas. 

Secretary. 

IFR  U(K    E3-fl0081  Filed  10-21-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  ER03-1 337-000] 

Northeast  Utilities  Service  Company; 
Notice  of  Filing 

Oi:t(/b('r  .1,  .:ui).i. 

Take  notice  that  on  September  15, 
2003,  Northeast  Utilities  Service 
Company  (NUSCO)  on  behalf  of  its 
operating  company  affiliates.  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Power  and  Electric 
Company  and  Holyoke  Water  Power 
Company  (the  NU  Companies) 
submitted  for  filing  a  fourth  amendnrtent 
to  the  Settlement  Agreement  approved 
by  the  Commission  in  Northeast 
Utilities  Ser\'ice  Company.  88  FERC 
Tl  61,006  (the  Settlement)  to  extend  the 


rates,  terms  and  conditions  of  the 
Settlement  for  an  additional  period  of 
thirty  days  commencing  on  September 
14.  2003. 

NUSCO  states  that  it  does  not 
consider  this  filing  to  constitute  a  rate 
change  within  the  meaning  of  18  CFR 
35.13.  To  the  extent  that  the 
Commission  disagrees.  NUSCO  requests 
that  the  Commission  waive  the 
requirements  of  18  CFR  35.13. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  service  list. 
NUSCO  requests  an  effective  date  of 
September  14.  2003  and  requests  any 
waivers  of  the  Commission's  regulations 
that  may  be  necessary  to  permit  such  an 
effective  date. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivTi-H. /erc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneSupport®ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  14.  2003. 

Linda  Mitry. 

Acting  Secretary. 

jFR  Doc.  E3-00092  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-629-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Tariff  Filing 

"October  14.  2l)().i. 

Take  notice  that  on  September  30. 
2003.  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  with  an  effective  date  of 
November  1.  2003. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  revise  the 
necessary  tariff  sheets  to  assure  that  the 
electronically  executed  form  of  Service 
Agreement,  applicable  tariff  sheets  and 
pro  forma  Service  Agreements  under 
Rate  Schedules  T-1,  T-lB,  IT-1.  and 
PAL.  do  not  contam  any  material 
deviation  that  goes  beyond  filling  in  the 
blank  spaces  or  that  affectf  the 
substantive  rights  of  the  parties  in  any 
vvdv   .Additionally,  Northern  Border  is 
making  some  minor  housekeeping 
changes. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
2()42fi,  in  accordance  with  Sections 
38,T  214  or  38.5.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
An\'  person  w  ishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
(iDiunussion  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gnv  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
■Support  at 

FERC()nlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  orTTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l){iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 
Comment  Pate:  October  17,  2003, 

Masalie  R.  Salas. 

Secretary. 

[PR  Do( .  E.3-0()07B  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ,^ 

[Docket  No.  RP99-51 8-051] 

PG&E  Gas  Transmission,  Northwest 
Corporation.  Notice  of  Negotiated 
Rates 

uber  14.  a)C] 


CJct 


103. 


Take  notice  that  on  October  3,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  Filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Nineteenth 
Revised  Sheet  No,  15,  to  be  effective 
October  3,  3003, 

GTN  states  that  a  copy  of  the  filing 
has  been  served  on  GTN's  jurisdictional 
customers  and  interested  State    ^ 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  Washington,  DC 
20426,  in  accordance  with  sections 
385,214  or  385,211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissicm's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  persoo  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be-viewed-on  the 
Commission's  Web  site  at  http:// 
wvwv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Comment  Date:  October  15,  2003. 

Magalie  R.  Salas, 
Secretary. 

|FR  Dm  .  E.3-f)n071  Filed  10-21-03;  8:4.t  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-036] 

Power  Authority  of  the  State  of  New 
York;  Notice  Granting  Late  Intervention 

October  10.  20U3. 

On  May  22,  2002,  the  Commission 
issued  a  notice  of  application  accepted 
for  filing  and  solicitation  of  motions  to 
intervene  and  protests  for  the  St. 
Lawren(  e-FDR  Power  Project  2000, 
located  (m  the  St,  Lawreni:e  River  in  St. 
Lawrence  County.  New  York.  The  notice 
established  July  22,  2002,  as  the 
deadline  for  filing  motions  to  intervene. 

On  March  28,  2003,  Congressman 
Dennis  J.  Kucinich.  representing  Ohio's 
10th  Congressional  District,  filed  an 
untimely  motion  to  intervene  and 
comments.  Granting  the  motion  to 
intervene  will  not  unduly  delay  or 
disrupt  the  proceeding,  or  prejudice 
other  parties  to  it.  Therefore,  pursuant 
to  Rule  214.'  the  motion  to  intervene 
filed  by  Congressman  Dennis  1. 
Kucinich  is  granted,  subject  to  the 
Commission's  rules  and  regulations. 

Magalie  R.  Salas. 

Secrrtun  v 

|FR  Doc,  E3~00096  Filed  10-21-03:  8:45  ani] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-&-000] 

Trunkline  Gas  Company,  LLC:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  14.  2003. 

Take  notice  that  on  October  1.  2003, 
Trunkline  Gas  Company.  LLC 
(Trunkline)  tendered  lor  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing,  to 
become  effective  November  1.  2003. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  .-\djustment)  of 
Trunklines  FERC  Gas  Tariff,  Third 


'  18(;i  K  :i8,5.214  (200:il 
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Revised  Volume  No.  1.  The  revised  tariff 
sheets  listed  c  ■>  Appendix  A  reflect:  a 
0.10%  increase  (Field  Zone  to  Zone  2), 
a  0.05%  increase  (Zone  lA  to  Zone  2), 
a  0.07%  decrease  (Zone  IB  to  Zone  2), 
a  0.22%  decrease  (Zone  2  only),  a  0.21% 
increase  (Field  Zone  to  Zone  IB),  a 
0.16%  increase  (Zone  1 A  to  Zone  IB), 
a  0.04%  increase  (Zone  IB  onlv).  a 
0.06%  increase  (Field  Zone  to  Zone  lA). 
a  0.01%  increase  (Zone  1 A  only)  and  a 
0.06%  decrease  (Field  Zone  only)  to  the 
curnntlv  effective  fuel  reimbursement 
percentages. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fde  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Wa.shington,  DC 
20426,  in  accordance  with  Sections 
38.S.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as 
indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "eLibrarj'", 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 

17.  2003. 

Mygahc  K,  Saias. 

Secretary: 

|FR  Doc.  E3-0008()  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiss'on 

[Docket  Nos   EG04-1-000.  et  al.] 

Colorado  V^ind  Ventures.  LLC.  et  al.: 
Electric  Rate  and  Corporate  Filings 

Uctubur  8.  2mys. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Colorado  Wmii  \  cntures,  LLC 

(Docket  No.  EG04-1-0001 

Take  notice  that  on  October  1,  2003, 
Colorado  Wind  Ventures.  LLC  (Colorado 
Wind)  filed  with  the  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
18  CFR  365  of  the  Commission's 
regulations. 

PPM  Colorado  Wind  Ventures  states 
that  it  is  a  wholly  owned  subsidiarx'  of 
PPM  Energy,  Inc..  an  Oregon 
corporation  (PPM).  PPM  is  a  whoUv 
owned  subsidiary  of  PacifiCorp 
Holdings.  Inc.,  a  Delaware  corporation 
with  general  offices  in  Portland,  Oregon 
(PHI).  PHI  is  a  wholly  owned  subsidiary 
of  NA  General  Partnership,  a  Nevada 
general  partnership  (NAGP).  NAGP's 
two  partners  are  ScottishPower  NA  1 
Limited  and  ScottishPower  NA  2 
Limited.  ScottishPower  NA  1  Limited 
and  ScottishPower  NA  2  Limited  are 
private  limited  companies  incorporated 
in  Scotland  and  are  wholly  owned 
subsidiaries  of  ScottishPower  pic,  a 
public  limited  corporation  organized 
under  the  laws  of  Scotland. 

Colorado  Wind  states  that  it  is  in  the 
process  of  acquiring  Colorado  Green 
Holdings,  LLC,  a  Delaware  limited 
liability  company  (Colorado  Green)  and 
that  Colorado  Green  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  all  or  part  of  one  or  more 
eligible  facilities,  and  selling  electric 
energy  at  wholesale.  Colorado  Wind 
further  states  that  Colorado  Green  is 
developing  an  approximately  162- 
megawatt  wind  power  generation 
facility  to  be  located  in  Prowers  County, 
Colorado  (the  Project)  that  will  be  an 
eligible  facility  pursuant  to  Section 
32(a)  of  the  Public  Utility  Holding  Act 
of  1935,  and  as  such,  will  be  engaged 
indirectly,  through  one  or  more 
affiliates,  exclusively  in  the  business  of 
owning  and/or  operating  one  or  more 
eligible  facilities  and  selling  at 
wholesale  at  market-based  rates  electric 
energy  from  the  Project. 

Colorado  Wind  states  that  it  has 
served  a  copy  of  the  filing  on  the  Public 
Utilities  Commission  of  Colorado,  the 


California  Public  Utilities  Conmiission. 
the  Oregon  Public  Utility  Commission, 
the  Washington  Utilities  and 
Transportation  Commission,  the  Utah 
Public  Service  Commission,  the  Idaho 
Public  Utilities  Commission,  and  the 
Wyoming  Public  Service  Commission  as 
"affected  state  commissions"  under  18 
CFR  365.2(b)(3),  and  the  Securities  and 
Exchange  Commission. 

Comment  Date:  October  29,  2003. 

2.  Northeast  Utilities  Service  Company 
(Docket  No.  ELO.^-ZS-UOl  1 

Take  notice  that  on  September  29, 
2003,  Northeast  Utilities  Service 
Company,  on  behalf  of  itself  and  The 
Connecticut  Light  and  Power  Company 
(CL&P),  and  Select  Energy,  Inc., 
tendered  for  filing  proposed  changes  to 
the  November  30,  1994  System  Power 
Sales  Agreement  by  and  between  CL&P, 
the  Connecticut  Municipal  Electric 
Energy  Cooperative  and  the  Town  of 
Wallingford,  Connecticut,  Department 
of  Public  Utilities,  Electric  Division. 
This  filing  is  made  in  compliance  with 
the  Commission's  September  12,  2003 
Order  in  Docket  No.  EL03-28-000. 

Comment  Date:  October  28,  2003, 

3.  PJM  Interconnection,  L.L.C. 

jDocket  No.  b;L03-2.3f>-O00l 

Take  notice  that  on  September  30, 
2003,  PfM  Interconnection.  L.L.C.  (PJM) 
pursuant  to  Section  206  of  the  Federal 
Power  Act  and  in  compliance  with  the 
Commission's  directives  in  Reliant 
Energy-  Mid-Atlantic  Power  Holdings. 
LLC  v.  PJM  Interconnection  LLC.  104 
FERC  Tl  61 .040  (2003).  submitted 
amendments  to  the  PIM  Open  Access 
Transmission  Tariff  and  the  Amended 
and  Restated  Operating  Agreement  of 
PfM  Interconnection  L.L.C,  regarding 
mitigation  of  local  market  power. 

PJM  states  that  copies  of  this  fding 
have  been  served  on  al!  PJM  members, 
each  entity  listed  on  the  official  service 
list  in  Docket  No.  EL0,3-116,  and  each 
state  electric  utility  regulatorv 
commission  in  the  P)M  region. 

Comment  Date:  October  30,  2003. 

4.  Nevada  Power  Company  .iiid  Sm  rra 
Pacific  Power  Company  v.  tnron  Power 
Marketing  Inc. 

(Docket  No.  EL04-01-000I 

Take  notice  that  on  October  6.  2003, 
the  Nevada  Power  Company  (Nevada 
Power)  and  Sierra  Pacific  Power 
Company  (Sierra  Pacific)  (the  Nevada 
Companies),  tendered  for  filing  a 
"Complaint  Requesting  Fact  Track 
Processing  And  Emergency  Request  For 
Order  Preserving  lurisdiction"  against 
Enron  Power  Marketing  Inc.  (EPMI)  or 
(Enron).  The  Complaint  proceedings 
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have  been  docketed.  The  Nevada 
Companies  ask  the  Commission  to:  (1) 
Rii]p  that  the  Novada  Companies  are  not 
rt;([iiirHd  to  make  anv  Termination 
Payments;  (2)  determine  that  it  is 
neither  equitable  nor  in  the  public 
interest  for  the  Nevada  Companies  to  be 
required  to  make  termination  payments 
even  if  Enron  was  within  its  rights  to 
terminate;  (3)  issue  an  immediate  order 
preserving  the  status  quo  by  prohibiting 
Enron  from  enforcing  the  tariff 
provisions  relating  to  termination  until 
such  time  as  the  Commission 
determines  the  merits  of  the  jnatters 
raised  in  the  complaint;  and  (4)  set  the 
matter  for  expedited  hearing  under  the 
Commission's  fast  track  process. 

The  Nevada  Companies  ask  that  the 
date  for  answers,  interventions,  and 
comments  be  shortened  as  the 
Commission  deems  appropriate  so  as  to 
allow  the  Commission  to  issue  an 
interim  order  as  of  October  17,  2003. 

The  Nevada  Comoanies  state  that 
copies  of  this  Complaint  were  served, 
simultaneous  with  filing  with  the 
Commission,  on  Enron. 

Comnit^nt  Pate:  October  15,  2003. 

5.  Sierra  Pacific  Energy,  LP 

[Docket  No.  ER04-7-00ij| 

Take  notice  that  on  October  1,  2003, 
Sierra  Pacific  Energy,  LP  (SPE  LP),  filed 
with  the  Commission  a  Notice  of 
Succession  pursuant  to  Sections  35.16 
and  131.51  of  the  Commission's 
Reguldtions  concerning  its  assumption 
of  Sierra  Pacific  Energv.  LLC's  Market- 
Based  Rate  Tariff.  SPE  LC 
simultaneouslv  submitted  a  tariff 
amendment  removing  references  to 
duthoritv  to  engage  in  ancillary  services 
sales  outside  the  CAISO  markets. 

Comment  Date:  October  22,  2003. 

6.  NRG  Energy,  Inc. 

(Docket  No.  ES03-59-001| 

Take  notice  that  on  October  7.  2003. 
NRG  Energy,  Inc.  submitted  a  filing  in 
response  to  a  deficiency  letter  issued  on 
October  2,  2003.  bv  the  Director  of  the 
Division  of  Tariffs  and  Market 
Development-C^entral,  in  the  above- 
referenced  doc;ket. 

Comment  Date:  October  17,  2003. 

7.  Mid-Atlantic  Energy  Company 
[Docket  No.  ES03-60^00l 

Take  notice  that  on  .September  30, 
2003.  MidAmerican  Energy  Company 
(MidAmerican)  submitted  an 
applic;ation  pursuant  to  section  204  of 
tfie  Federal  Power  Act  seeking 
authorization  to  issue  and  sell  up  to 
S455  million  principal  amount  of  bonds, 
notes,  debentures,  guarantees  or  other 
evidence  of  long-term  indebtedness. 


MidAmerican  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  October  27,  2003. 

8.  ISO  New  England,  Inc. 

IDockel  No.  ER04-2,i-<)00l 

Take  notice  that  on  October  2,  2003, 
Devon  Power  LLC  (Devon)  tendered  for 
filing  an  Amended  Reliability 
Agreement  between  ISO  New  England, 
Inc.,  (ISO-NE)  and  Devon  to  become 
effective  October  3,  2003. 

Devon  states  that  copies  have  been 
provided  to  ISO-NE,  the  affected  state 
regulatory  authorities  and  to  all  parties 
in  Docket  No.  ER02-2463. 

Comment  Date:  October  16,  2003. 

9.  William  H.  Bruett,  Jr. 

[Docket  No.  IID-26.12-001[ 

Take  notice  that  on  September  15, 
2003,  William  H.  Bruett,  ]t.  submitted  to 
the  Commission  an  Abbreviated 
Application  for  Authorization  to  Hold 
Interlocking  Positions  pursuant  to 
section  305(b)  of  the  Federal  Power  Act 
and  part  45  of  the  Commission(s 
Regulations; 

Comment  Date:  October  17,  2003. 

10.  James  S.  Pignatelii,  Mi(  hael  J. 
DeConcini.  Vincent  Nitido,  jr..  Kevin  P. 
Larson.  Karen  G.  Kissinger,  Catherine 
A.  Nichols.  Linda  H.  Kennedy,  and  Gail 
K.  Boswell 

[Docket  Nos.  lD-3938-000,  ID-393a-O00,  ID- 
3940-000.  10^3941-000,  ID-3942-000,  ID- 
3943-000,  IIV3944-000.  and  ID-3945-OOOl 

Take  notice  that,  on  September  9, 
2003,  the  persons  identified  in  the 
above-caption  filed  an  informational 
report  pursuant  to  the  provisions  of  18 
CFR  45.9.  According  to  the  filing,  these 
persons  qualify  for  automatic 
authorization  to  hold  interlocking 
positions  pursuant  to  the  provisions  of 
section  45.9. 

Comment  Date:  October  17,  2003. 

Standard  Pargraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 


applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
vwvw./erc.gov.  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (86B)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  fded  elgctronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00085  Filed  10-21-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC04-2-000.  et  al.] 


GWF  Energy  LLC,  et  al. 
and  Corporate  Filings 


Electric  Rate 


October  14,  200,'J. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  GWF  Energy  LLC 

[Docket  No.  EC04-2-00nl 

Take  notice  that  on  October  3,  2003, 
GWF  Energy  LLC  (GWF)  tendered  for 
filing  an  application  under  Section  203 
of  the  Federal  Power  Act  for  approval  of 
an  intra-corporate  reorganization.  GWF 
requests  Commission  approval  on  an 
expedited  basis  and  no  later  than 
November  1.  2003. 

Comment  Date:  October  20,  2003. 

2.  MSW  Merger  LLC,  United  American 
Energy  Corp.,  Heracles  Power  Partners, 
LLC,  Atlas  Energy,  LLC 

[Docket  No.  EC.04-3-0001 

Take  notice  that  on  October  3;  2003, 
MSW  Merger  LLC,  as  a  proposed  parent 
of  United  American  Energy  Corp.  (UAE 
Corp.),  Heracles  Power  Partners,  LLC 
(Heracles),  and  Atlas  Energy.  LLC 
(Atlas)  (jointly,  the  Applicants)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
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jurisdictional  facilities  whereby  (1)  UAE 
Corp.  will  transfer  to  Heracles  all  of  its 
intorosts  in  the  entities  vvhich  hold  the 
general  and  limited  partnership 
interests  in  UAE  Mecklenburg 
Cogeneration  LP,  which  owns  an 
approximately  132  megawatt  (MVV)  coal- 
fired  cogeneration  facility  located  in 
Clarksville,  VA,  and  (2)  UAE  Corp.  will 
transfer  to  Atlas  of  all  of  its  indirect 
interests  in  (a)  UAE  Lowell  Power  LLC, 
which  owns  an  approximately  82  MW 
gas-fired  cogeneration  facility  located  in 
Lowell,  MA,  and  (b)  Lowell 
Cogeneration  Company  Limited 
Partnership,  which  owns  an 
approximately  29  MVV  gas-fired 
cogeneration  facility  located  in  Lowell, 
MA.  Applicants  state  that  they  request 
privileged  treatment  for  certain  exhibits 
pursuant  to  18  CFR  33.9  and  388.112. 
Applic  ants  also  request  that  the 
(k)mmission  approve  this  transfer  on  an 
expedited  basis  and  no  later  than 
November  15.  2003. 

Comment  Date:  October  24,  2003. 

3.  United  American  Energy  Holdinos 
Corp.,  United  American  Energy  Corp.. 
MSW  Merger  LLC 

I  Docket  No.  EC04-4-000] 

Take  notice  that  on  October  3.  2003 
United  American  Energy  Holdings  Corp. 
(UAE  Holdings).  United  American 
Energy  Corp.,  and  MSW  Merger  LLC 
(jointly,  the  Applicants)  filed  with  the 
Federal  Energv  Regulatory  Commission 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdicticmal  facilities  whereby  the 
Applicants  would  affect  a  change  in 
control  over  the  UAE  Holdings  through 
a  merger. 

The  Applicants  state  that  they  are 
requesting  confidential  treatment 
pursuant  to  18  CFR  388.112  for  Exhibits 
1  (the  written  instruments  associated 
with  the  proposed  transfer)  and  M 
(wholesale  power  sales  contracts).  The 
Applicants  request  that  the  Commission 
approve  this  transfer  on  an  expedited 
basis  and  no  later  than  November  15, 
2003. 

Comment  Date:  October  23,  2003. 

4.  PPL  Martins  Creek,  LLC 
IDocket  No.  EGOl-127-OOOj 

Take  notice  that  on  October  3.  2003, 
as  supplemented  on  October  6,  2003, 
PPL  Martins  Creek,  LLC  tendered  for 
filing  an  amendment  to  its  Amended 
Application  for  Redetermination  of 
Status  as  an  Exempt  Wholesale 
Generator  filed  on  August  8,  2003, 

PPL  Martins  Creek  states  it  has  served 
r-.opies  of  its  amendment  on  the  parties 
listed  on  the  Commission's  official 


service  list  for  this  proceeding  and  on 
the  Pennsylvania  Public  Utility 
Commission  and  the  Securities  and 
Exchange  Commission. 

Comment  Date:  November  4.  2003. 

5.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER01-889-015| 

Take  notice  that  on  October  3,  2003. 
the  California  Independent  System 
Operator  Corporation  (ISO),  submitted  a 
filing  in  compliance  with  the 
Commissions  November  25,  2002 
"Order  Setting  Issues  for  Hearing, 
Denying  Rehearing,  Clarifying 
Creditworthiness  Requirements,  and 
Accepting  in  Part  Compliance  Filing," 
101  FERC^  61,241.  ISO  states  that  it  has 
also  served  copies  of  this  filing  upon  all 
entities  that  are  on  the  official  service 
list  for  the  docket. 

Comment  Date:  October  24,  2003. 

6.  Entergy  Services.  Inc. 

IDocket  .Nos.  EKUl-1.3:i()-001  and  ER02- 
1287-0011 

Take  notice  that  on  February  28.  2003. 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  submitted  for 
filing  an  amendment  to  the 
informational  filings  originally 
submitted  on  March  13.  2001,  in  Docket 
No.  EROl-1530-000,  and  on  March  8, 
2002,  in  Docket  No.  ER02-1 287-000. 

Comment  Date:  October  17,  2003. 

7.  Carolina  Power  &  Light  (Jomp.iiiv, 
Florida  Power  Corporation 

IDocket  Nos.  EROl-1807-014  and  EROl- 
2020-011] 

Take  notice  that  on  October  3,  2003, 
Carolina  Power  &  Light  Company  and 
Florida  Power  Corporation  tendered  for 
filing  with  the  Commission, 
modifications  to  their  Open  Access 
Transmission  Tariffs,  Third  Revised 
Volume  No.  3  and  Second  Revised 
Volume  No.  6,  respectively,  in 
compliance  with  the  Commission's 
September  12,  2003  Order,  104  FERC 
^61,276  (2003). 

Comment  Date:  October  24.  2003. 

8.  American  Electric  Power  Service 
Corporation.  Indiana  Michigan  Power 
Company 

IDocket  Nos.  ERO.3-400-003  and  ERO.3-403- 
005 1 

Take  notice  that  on  October  8,  2003. 
American  Electric  Power  Ser\'ice 
Corporation  (American  Electric) 
submitted  for  filing  an  Interconnection 
and  Operation  Agreement  between 
Indiana  Michigan  Power  Company 
(Indiana  Michigan)  and  South  Shore 
Power,  L.L.C.,  in  compliance  with  the 
Commission's  September  9.  2003  Order 
on  Compliance  Filings  and  Rehearing, 


104  FERC  "D  61.243.  American  Electric 
states  that  the  agreement  is  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Ser\'ice  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff, 
Third  Revised  Volume  No.  6.  Indiana 
Michigan  requests  an  effective  date  of 
September  22.  2003. 

American  Electric  states  that  copies  of 
the  filing  have  been  served  upon  South 
Shore  Power.  L.L.C.  and  upon  the 
Indiana  Utility  Regulatory  Commission 
and  Michigan  Public  Service 
Commission. 

Comment  Date:  October  29.  2003. 

9.  NewYoik  Jndcnrndctii  Svstcui 
Operator  Inc. 

|Do(  kel  N(j.  ERU3-8.3H-0021 

Take  notice  that  on  October  8.  2003. 
New  York  Independent  System  Operator 
Inc.  9NYISO)  tendered  for  filing  a  10- 
Minute  Non-Synchronous  Reser\e 
Market  Report  (Report).  The  Report  is  in 
response  to  Commission's  July  1.  2003 
Order  Conditionally  Accepting 
Proposed  Tariff  Revisions  that  was 
issued  in  Docket  No.  ER03-836-000. 

Comment  Date:  October  29,  2003. 

10.  New  England  ISO.  E\eIon 
Framingham  LLC,  Exelon  \l\«.ti(  LL(,. 
Fxelon  \p%\  Boston  LLC,  Exelon  West 
Medway,  Devon  Power  Company,  et  al. 

IDocket  Nos.  ER03-()5S)-()02  itiyi  ERO:)-.')li:i- 
023] 

Take  notice  that  on  October  3.  2003. 
ISO  New  England  Inc.  (ISO)  submitted 
a  Compliance  Filing  in  the  above- 
captioned  proceeding  as  directed  by  the 
Commission  in  its  September  23,  2003 
Order  on  Request  for  Clarification  and 
Accepting  Initial  Bid  Cost  Inputs 
Information  for  Filing,  104  FERC 
"B  61 ,31 2.  The  ISO  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
to  the  above-captioned  proceeding. 

Comment  Date:  October  24,  2003. 

11.  PJM  Interconnection,  L.L.C. 

IDockpl  No.  ER03-1 101-001] 

Take  notice  that  on  October  7.  2003. 
PJM  Interconnection.  L.L.C.  (PJM)  in 
compliance  with  the  Commission's 
September  22.  2003  Order,  104  FERC 
^  61,309,  filed  revisions  to  PJMs  credit 
policy,  as  set  forth  in  Attachment  Q  to 
the  PJM  Open  Access  Transmission 
Tariff,  to  reduce  the  "virtual  bid 
screening  "  multiplier  from  four  days  to 
two  days,  clarif\'  the  calculation  of  the 
nodal  reference  price,  and  modifi,'  and 
clarify  the  time  when  additional 
financial  security  becomes  effective. 
PJM  states  that  the  filing  also  explains 
PJM's  need  to  retain  certain  provisions, 
as  required  by  the  September  22  Order. 
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PTM  states  that  the  compliance  tariff 
^h^'l'ts  have  an  effective  date  of 
S('ptfiiibf>r  20.  2003,  as  established  by 
the  .Scptt^inbor  22  Order. 

PIM  states  that  copies  of  this  filing 
have  been  servtul  on  all  P|M  members 
cind  utility  regulatory  commissions  in 
thi"  PIM  n^gion  and  on  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Comment  Dnte:  October  28,  2003. 

12.  N'ewCorp  Resources  Electric 
Cooperative,  Inc. 

(Docket  No.  ER03-n  16-002) 

Take  notice  that  on  October  3,  2003, 
Newt^orp  Resources  Electric 
Cooperative,  Inc.  (NewCorp)  submitted 

an  .iniendment  to  their  September  29. 
2003  compliance  filing  in  Docket  No. 
ER().i-l  1  IH-noi    NewCorp  states  that 
they  submitted  a  signed  verification 
affidavit  that  was  omitted  in  their  filing 
on  September  29.  2003.  NewCorp  also 
states  that  the  signature  pages  of  the  two 
agreements  submitted  with  the 
Septemh'T  29,  2003  filing  were  not 
signefi  and  the  executed  signature  pages 
are  being  submitted  as  replacements  for 
the  sheets  filed  on  September  29,  2003. 
Comnit-nt  Date:  October  24,  2003. 

13.  Arizona  Public  Service  Company 

[Docket  No.  ER03-1 3 10-001] 

Take  notice  that  on  October  6,  2003, 
Arizona  Public:  Ser\  ice  t'ompany  (APS) 
tendered  for  filing  a  revised  Notice  of 
t'ancellation  of  the  Wholesale  Power 
.-\greement  (Agreement)  between  APS 
and  Southern  California  Edison 
f 'ompanv  designated  as  FERC  Rate 
S(  hedule  No.  120,  to  allow  a  three- 
month  extension  in  the  term  of  the 
Agreement  that  was  scheduled  to 
terminate  on  December  31,  2003. 

AP.S  states  that  copies  of  this  filing 
have  been  served  on  Southern  California 
Edison,  the  California  Public  Utilities 
Commission,  and  the  Arizona 
Corporation  ComThission. 

Comment  Date:  October  27.  2003. 

14.  New  York  State  Electric  &  Gas 
Corporation 

[Dot  ket  Nos.  ER04-9-000| 

Trike  notice  that  on  October  2,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed 
Interconnection  Agreement  between 
.NYSEG  and  Seneca  Energy  11.  LLC 
(Seneca)  that  sets  forth  the  terms  and 
conditions  governing  the 
interconnection  between  Seneca's 
Ontario  County  Landfill  generating 
facility  in  Ontario  County,  New  York 
and  NYSEG's  transmission  system. 


NYSEG  states  that  copies  of  this  filing 
have  been  served  upbn  Seneca,  the  New 
York  State  Public  Service  Commission, 
and  the  New  York  Independent  System 
Operator,  Inc. 

Comment  Date:  October  23.  2003. 

15.  The  Connecticut  Light  and  Power 
Company 

(Docket  No.  E804-10-000! 

Take  notice  that  on  October  2,  2003. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  affiliate  The 
Connecticut  Light  and  Power  Company 
(CL&P).  filed  the  executed 
Interconnection  Agreement  between 
CL&P  and  Hartford  Steam  Company 
(HSC),  which  has  been  designated  as 
Original  Service  Agreement  No.  100  (the 
Service  Agreement)  under  Northeast 
Utilities  System  Companies'  Open 
Access  Transmission  Tariff  No.  9.  The 
Service  Agreement  is  a  new  agreement 
establishing  the  terms  and  conditions 
under  which  CL&P  will  provide 
interconnection  service  to  HSC's  7.5 
megawatt  electric  generating  facility 
located  at  Hartford  Hospital  in  Hartford, 
Connecticut. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  sent  to  HSC  and  that  HSC  fully 
consents  to  and  supports  this  filing. 
NUSCO  requests  an  effective  date  for 
the  Service  Agreement  of  October  3, 
2003,  and  requests  any  waivers  of  the 
Commission's  regulations  that  may  be 
necessary  to  permit  such  an  effective 
date. 

Comment  Date:  October  23,  2003. 

16.  PJM  Interconnection.  L.L.C. 

(Docket  No.  E|{04- 11-000) 

Take  notice  that  on  October  2,  2003, 
PIM  Interco0nection,  L.L.C.  (PJM), 
submitted  for  filing  an  interconnection 
service  agreement  (ISA)  among  PJM. 
Conectiv  Energy  Supply,  Inc,  and 
Delmarva  Power  &  Light  Company  d/b/ 
a  Conectiv  Power  Delivery  designated  as 
Original  Service  Agreement  No.  959, 
FERC  Electric  Tariff,  Sixth  Revised 
Volume  No.  1.  PJM  requests  a  waiver  of 
the  Commission's  60-day  notice 
requirement  to  permit  a  September  2. 
2003  effective  date  for  the  ISA. 

PJM  stated  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  October  23,  2003. 

17.  PJM  Interconnection,  L.L.C. 

.-  (Docket  No.  0RO4-12-OOO1 

Take  notice  that  on  October  2,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  interconnection 
service  agreement  (ISA)  among  PJM, 
Conectiv  Energy  Supply,  Inc.  and 


Delmarva  Power  &  Light  Company  d/b/ 
a  Conectiv  Power  Delivery  designated  as 
Original  Service  Agreement  No.  958, 
FERC  Electric  Tariff,  Sixth  Revised 
Volume  No.  1.  PJM  requests  a  waiver  of 
the  Commission's  60-day  notice 
requirement  to  permit  a  September  2, 
2003  effective  date  for  the  ISA. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  agreements  and  the 
state  regulatory  commissions  within  the 
PJM  region. 

Comment  Dafp;  October  23,  2003. 

18.  Pacific  Gas  and  Electric  Company 

lUockel  No.  t.R()4-l.i-000l 

Take  notice  that  on  October  3,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  Generator 
Special  Facilities  Agreements  (GSFAs) 
and  Generator  lnterconnecti(m 
Agreements  (GIAs)  between  PG&E  and 
the  following  parties:  GVVF  Energy  LLC- 
Henrietta  (GWF  Henrietta),  (iVVF  Energy 
LLC-Tracy  (GWF  Tracy),  and  Duke 
Energy  Moss  Landing,  LLC  (Duke  Moss 
Landing)  (collectively.  Parties).  PG&E 
has  requested  certain  waivers. 

PPG&E  states  that  copies  of  the  filing 
have  been  served  upon  GWF  Henrietta, 
GWF  Tracy,  Duke  Moss  Landing,  the 
California  Indejiendent  System  Operator 
Corporation  and  the  CPUC. 

Comment  Date:  October  24,  2003, 

19.  The  Detroit  Edison  Company 

(Docket  No.  ER04-14-00()| 

Take  notice  that  on  October  2,  2003, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  §  824(d)  (2000), 
and  Sections  35.13  and  35.15  of  the 
Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  35.13 
and  35.15  (2003),  The  Detroit  Edison 
Company:  (i)  filed  its  stand-alone 
Ancillary  Services  Tariff  (AST),  to 
become  effective  on  December  1.  2003; 
and  (ii)  requested  the  termination  of  its 
current  tariff  rates  for  Ancillary  Services 
on  file  with  the  Federal  Energy 
Regulatory  Commission  in  Docket  No, 
OA96-78-000,  to  become  effective 
simultaneously  with  the  December  1, 
2003  effective  date  of  the  ,'\ST. 

Comment  Date:  October  23,  2003, 

20.  El  Paso  Electric  Company 

(Docket  No.  ERn4-1.5  -OOOl 

Take  notice  that  on  October  2,  2003, 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  a  First  Revised 
Service  Agreement  with  Pulilic  Service 
Company  of  New  Mexico  for  Firm 
Transmission  Service  under  El  Paso's 
Open  Access  Transmission  Tariff  EPE 
seeks  an  effective  date  of  September  1, 
2003. 

Comment  Date:  October  23,  2003. 
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21.  Quonset  Point  Cogen.  L.P. 
[Docket  No.  ER04-1 6-0001 

Take  notice  that  on  October  3.  2003. 
Quonset  Point  Cogen.  L.P.  submitted 
pursuant  to  Section  35.15  of  the  Federal 
Ener^v  Rpt;ulatorv  Commission's 
regulations,  18  CFR  35.15,  a  notice 
canceling  Quonset  Point  Cogen,  L.P.'s 
FERC;  Rate  Schedule  No.l.  Quonset 
Point  Cogen.  LP  requests  that  the 
cancellation  be  made  effective 
September  23.  2 GO 3. 

ComiTK^nt  Date:  October  24.  2003. 

22.  N'icor  Energy.  L.L.C. 
[Docket  No.  ER04-1 7-000) 

Take  notice  that  on  October  3,  2003, 
Nicor  Energy,  L.L.C.  (Nirocr)  filed  with 
the  Commission  pursuant  to  18  CFR 
35.15  a  Notice  of  Cancellation  of  Nicor's 
Market-Based  FERC  Electric  Rate  Tariff 
and  all  rate  schedules  and/or  service 
agreements  thereunder  effective  October 
1, 2003. 

Comment  Date:  October  24,  2003. 

23.  New  England  Power  Pool 

jDocktit  .No.  HK04-1 8-000] 

Take  notice  that  on  October  3.  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Florida  Power  &  Light  Company  (FP&L). 
The  Participants  Committee  requests  an 
October  1 .  2003  effective  date  for 
commencement  of  participation  in 
NEPOOL  by  FP&L. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  October  24,  2003. 

24.  New  England  Power  Pool 

[Docket  No.  ER04-] 9-000] 

Take  notice  that  on  October  3.  2003. 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  (1)  permit 
NEPOOL  to  expand  its  membership  to 
include  Bank  of  America,  N.A.  (BOA), 
Marquette  Energy.  L.L.C.  (Marquette), 
and  Ridgewood  Rhode  Island 
Generation.  L.L.C.  (Ridgewood):  and  (2) 
to  terminate  the  membership  of  Hess 
Energy  Power  &  Gas  Cijmpany,  LLC 
(HEPCO).  The  Participants  Committee 
requests  the  following  effective  dates: 
August  1 .  2003  for  the  termination  of 
HEPCO;  October  1 .  2003  for  the 
commencement  of  participation  in 
NEPOOL  by  BOA  and  Marquette:  and 
November  1.  2003  for  the 
commencement  of  participation  in 
NEPOOL  by  Ridgewood. 


The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Dnfp.- October  24.  2003. 

25.  Florida  Power  Corporation 
[Docket  No.  ER04-20-0001 

Take  notice  that  on  October  3,  2003, 
Florida  Power  Corporation  (FPC)  re- 
filed  the  executed  Shady  Hills  Facility 
Parallel  Operation  Agreement  between 
FPC  and  Florida  Power  &  Light 
Company  which  was  previously 
accepted  by  the  Commissions  letter 
order  issued  Mav  8,  2003  in  Docket  No. 
ER03-620-000.  FPC  is  requesting  an 
effective  date  of  December  18,  2002  for 
this  Rate  Schedule. 

FPC  states  that  a  copy  of  the  filing 
was  served  upon  the  Florida  Public 
Service  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  October  24.  2003. 

26.  Maine  Public  Service  Company 

[Docket  No.  ER04-21-000) 

Take  notice  that  on  October  3.  2003. 
Maine  Public  Service  Company  (MPS) 
submitted  for  filing  a  revised  executed 
Interconnection  Agreement  Between 
MPS  and  WPS  New  England 
Generation.  Inc.  MPS  requests  an 
effective  date  of  October  3,  2003  of  the 
filing. 

Comment  Date:  October  24,  2003. 

27.  Mid-Continent  Energy  Marketers 
Association 

(Docket  No.  ER04-22-0001 

Take  notice  that  on  October  3,  2003, 
the  Mid-Continent  Energy  Marketers 
Association  (MEMA)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  205  of 
the  Federal  Power  Act.  16  U.S.C.  §824d, 
and  Part  35  of  the  Commission's 
regulations,  18  CFR  35,  its  Capacity  and 
Energy  Tariff. 

Comment  Date:  October  24,  2003. 

28.  Southern  California  Edison 
Company 

[Docket  No.  ER04-24-000| 

Take  notice  that  on  October  6,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Temporary 
Monitoring  System  Facilities  and 
Operating  Agreement  (TMS  Agreement) 
under  SCE's  Wholesale  Distribution 
Access  Tariff  (WDAT)  between  SCE  and 
the  Whitewater  Hill  Wind  Partners.  LLC 
(Whitewater).  SCE  requests  that  the 
TMS  Agreement  become  effective  on 
December  5,  2003. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 


Commission  of  the  State  of  California 
and  Whitewater. 

Comment  Date:  October  27.  2003. 

29.  MidAmerican  Energy  Companv 

IDocki/l  No.  E:R04-25-000| 

Take  notice  that  on  October  6,  20a3, 
MidAmerican  Energy  Company  (MEC) 
tendered  for  filing  Notices  of 
Cancellation  of  (1)  Ser\'ice  Agreement 
No.  2  under  FERC  Electric  Tariff 
Original  Volume  No.  7,  the  November 
11,  1987  Full  Requirements  Power 
Agreement  (FRPA)  between  MEC  and 
the  City  of  Auburn,  Iowa;  and  (2)  FERC 
Electric  Rate  Schedule  No.  94,  the 
January  24,  1994  Electric  Interchange 
and  Interconnection  Agreement  (EIIA) 
between  MEC  and  Indianola  Municipal 
Utilities.  MEC  seeks  cancellation  of  the 
FRPA  effective  Januan'  10.  2004  and 
cancellation  of  the  EIIA  effective 
January'  23,  2004. 

Comment  Date:  October  27,  2003. 

30.  EI  Paso  Electric  Company 
[Docket  No.  ER04-26-000) 

Take  notice  that  on  October  6,  2003, 
El  Paso  Electric  Company  (EPE) 
tendered  for  filing  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT). 
FERC  Electric  Tariff  No.  1.  to  include 
rates  for  Real  Power  Loss  service.  EPE 
seeks  an  effective  date  of  January  1 . 
1998  for  certain  tariff  sheets  and  an 
effective  date  of  December  6.  2003  for 
certain  other.tariff  sheets. 

Comment  Date:  October  27.  2003. 

31.  Western  Fledruity  Coordinating 
Council 

(Uockel  \o.  ER04-27-000I 

Take  notice  that  on  October  7.  2003, 
the  Western  Electricity  Coordinating 
Council  (WECC)  filed  with  the 
Commission  a  Fourth  Amendment  to 
the  Reliability  Criteria  Agreement  under 
the  WECC's  Reliability  Management 
System.  WECC  states  that  the  Fourth 
Amendment:  (1)  Clarifies  terminology  to 
reflect  WECC's  name  change  and  other 
clarifying  terminology  changes;  (2) 
defines  "Independent  System  Operator" 
to  clarify-  the  reporting  responsibility 
when  such  responsibly  has  been 
assigned  to  an  Independent  System 
Operator  or  a  Regional  Transmission 
Operator:  (3)  clarifies  the  term  for 
assessing  certain  sanctions;  (4)  amends 
the  reliability  criteria  applicable  to 
generators  with  respect  to  Power  System 
Stabilizers  and  Automatic  Voltage 
Regulators;  and  (5)  adds  four  additional 
reliability  criteria.  The  WECC  requests 
that  the  Commission  make  such 
amendment  effective  January  1,  2004. 

Comment  Date:  October  2S  2003. 


60354 


Federal  Register /Vol.  68.  Mn    204 'Wednesday,  October  22.  2003 /Notices 


32.  Southern  California  Edison 
Company 

|l)()(  kfl  No   [■:R()4-28-0001 

Take  notice,  that  on  October  7.  2003. 
Southern  California  Edison  Company 
(.SCE)  tendered  for  filing  the  Mountain 
View  111  Project  Interconnection 
P'acilities  Agreement  (Mountain  View  III 
Agreement)  ht;t\veen  SCE  and  Mountain 
View  Power  Partners  HI.  LLC  (Mountain 
\'i(;vv  III).  S(;E  states  that  the  purpose  of 
the  Mountain  View  HI  Agreement  is  to 
interconnect  the  Mountain  View  111 
Proj<H:t  to  the  facilities  recently 
constructed  to  a(  < oinmodate  the 
interconnection  of  the  Mountain  View  1 
Projec:t.  SCE  requests  that  the 
Agreement  become  i^ffective  on  October 
8. 2003 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
C^ommission  of  the  State  of  California, 
and  Mountain  View  Power  Partmsrs  HI. 
LLC. 

Cnmmriit  DtiU-  October  28.  2003. 

33.  Utility  Management  Corporation 

(Docket  No.  ERO-f-.IO-DOOl 
Take  notice  that  on  October  8.  2003, 

Utility  Management  Corporation  (Utility 
Management)  tendered  fur  filing  a 
Notice  of  (".anceilation  of  it  Market- 
Based  Rate  Tariff  accepted  by  the 
Commission  in  Docket  No.  ER96-n44- 
000. 

Cnminrnt  Datf  {)cU)beT  29.  2003. 

34.  Epic  Merchant  Energy,  L.P. 

Il)()(  kft  No    KK04-31-000] 

Take  notice  that  on  October  8.  2003. 
Epic  Merchant  Energv,  L.P.,  tendered  for 
filing,  under  Section  205  of  the  Federal 
Power  .'\ct.  a  recpiest  for  authorization  to 
sell  electricity  at  market-based  rates 
under  its  proposed  market-based  tariff. 

Comment  Ddti-:  October  29.  2003. 

Standard  Paragraph 

Anv  perstjn  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energv  Rf!gulatorv  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C:FR  385.211 
and  385,214)    Protests  will  be 
considered  by  the  C^ommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  servi;  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  3  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  [jrotests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
i\i\iv.ferc.fiov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  act:ess  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659,  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
C:FR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Sfcrtitary. 

IFR  Doc.  Ei-00084  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EC04-1-000.  et  al] 

PSI  Energy,  Inc.  et  al.:  Electric  Rate 
and  Corporate  Filings 

October  9,  ^003. 

The  following  filings  have  been  made 
with  the  Commission,  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  PSI  Energy,  Inc. 

(Docket  No.  EC04-1-0001 

Take  notice  that  on  October  2,  2003. 
PSI  Energjk',  Inc,  tendered  for  filing  an 
application  requesting  all  necessary 
authorizations  under  Section  203  of  the 
Federal  Power  Act,  16  U,S,C,  824b,  for 
PSI  Energy,',  Inc,  to  engage  in  a  transfer 
of  limitedsubstation  assets  with  Hoosier 
Energy  Rural  Electric  Cooperative,  Inc, 
PSI  Energy.  Inc.,  states  that  copies  of 
this  filing  have  been  served  on  the 
Indiana  Utility  Regulatory  Commission, 

Comment  Date:  October  23,  2003, 

2.  AmerenEnergy  Resources  Generating 
Company 

|Doci<ut  No.  EG02-12fi-000| 

Take  notice  that  on  April  29,  2003, 
Central  Illinois  Generation,  Inc.  now 
known  as  AmerenEnergy  Resources 
Generating  Company  (AERG).  tendered 
for  filing  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  18 
CFR  365  of  the  Commission's 
regulations.  AERG  states  that  the 
facilities  were  to  be  transferred  to  AERG 
from  its  parent  company,  Central 
Illinois  Light  Company  as  approved  by 
the  Commission  on  May  28,  2002  in 
Docket  EC02-66-000, 


AERC  states  that  the  transfer  of  the 
generating  facilities  described  in  Docket 
No.  EG02- 126-000  is  expected  to  occur 
sometime  after  the  date  of  AERG's  filing. 
However,  pursuant  to  18  CFR  365.8. 
AERG  also  notifies  the  CtJmmission  that 
effective  as  of  October  2.  2003  it  no 
longer  seeks  to  maintain  EWCi  status. 

Comment  Date:  October  30,  2003, 

3.  ISO  New  England  Inc, 

(Docket  No.  ER02-215.3-0U51 

Take  notice  that  on  October  1,  2003, 
ISO  Ntnv  England  Inc.  (ISO),  submitted 
a  compliance  report  in  this  proceeding. 

ISO  states  that  copies  of  said  filing 
have  been  served  upon  all  parties  to  this 
proceeding  and  the  New  England  utility 
regulatorv  agencies,  and  electronically 
upon  the  New  England  Power  Pool 
participants. 

Comment  Date:  October  22.  2003. 

4.  Duke  Energy  South  Bay,  LLC 

(Docket  No.  ER03-117-<300l 

Take  notice  that  on  October  2.  2002, 
Duke  Energy  South  Bav,  LLC  (DESB) 
pursuant  to'l8  CFR  35^13  of  the 
Commission  regulations,  tendered  for 
filing  certain  revisions  to  Rate 
Schedules  A  and  B  of  DESB's  Reliability 
Must  Run  (RMR)  Agrecmient  with  the 
California  Independent  System  Operator 
(CA1S(3)  for  contract  year  2003.  This 
filing  is  the  result  of  an  Offer  of 
Settlement  with  respect  to  all  issues  in 
Docket  No.  ER03-]  17-000  relating  to 
DESB's  2003  Annual  Fixed  Revenue 
Requirement  (AFRR)  under  its  RMR 
Agreement  with  CAISO  which  was  filed 
concurrently  in  this  docket. 

DESB  requests  an  eff(H:tive  date  of 
January  1.  2003  for  these  revisions, 
unless  otherwise  noted.  DESB  states  that 
copies  of  the  filing  have  been  served 
upon  the  CAISO,  San  Diego  Gas  & 
Electric  Company,  the  Public  Utilities 
(Commission  of  the  State  of  California, 
and  the  Electricity  Oversight  Board  of 
the  State  of  California. 

Comment  Date:  October  23.  2003. 

5.  Tampa  Electric  Company 

lUotket  No.  ER03-1384-0U1 1 

Take  notice  that  Tampa  Electric 
Company  (Tampa  Elec:tric)  tendered  for 
filing  on  September  25.  2003. 
amendments  to  Appendices  C  and  D  of 
its  Market-Based  Sales  Tariff.  On 
October  2.  2003.  Tampa  Electric 
submitted  an  additional  amendment. 
The  amendments  lower  the  credit  rating 
thresholds  in  Appendix  C  and  delete 
Appendix  D.  which  contains  ,i 
statement  of  rates  for  services  under 
Tampa  Electric's  open  access 
transmission  tariff.  Tampa  Electric 
proposes  that  the  amendments  be  made 
effective  on  September  25,  2003. 
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Copies  of  the  filing  have  been  served 
on  the  customers  under  Tampa 
Electrics  Market-Based  Sales  Tariff  and 
the  Florida  Public  Service  Commission. 

Comment  Date:  October  23.  2003. 

6.  New  York  Independent  System 
Operator.  Inc. 

(Docket  No.  ER04-4-O00J 

Take  notice  that  on  October  1,  2003, 
the  iN'evv  York  Independent  System 
Operator,  Inc.  (NYISO),  submitted 
conforming  changes  to  the  Tables  of 
Contents  of  its  Market  Administration 
and  Control  Area  Services  Tariff  and  to 
its  Open  Access  Transmission  Tariff. 
The  NYISO  requests  an  October  2,  2003 
effective  date.  NYISO  states  that  the 
revisions  to  each  Tariff's  Table  of 
Contents  are  made  to  conform  them  to 
changes  in  the  substanti\'e  content  of 
the  Tariffs  that  have  been  previously 
approved  by  the  Commission,  or  are 
currently  pending  with  the  Commission. 

The  NYISO  states  that  it  has  serv^ed  a 
copy  of  this  filing  upon  all  parties  that 
have  executed  service  agreements  under 
the  NY'lSO's  Open  Access  Transmission 
Tariff  or  the  Market  Administration  and 
Control  Area  Services  Tariff,  the  New 
York  State  Public  Service  Commission, 
and  the  electric  regulatory  agencies  in 
New  fersey  and  Pennsylvania. 

Comment  Date:  October  22,  2003. 

7.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER04-6-0001 
Take  notice  that  on  October  1 ,  2003, 

Northern  Indiana  Public  Service 
Company  (NIPSCO)  tendered  for  fihng 
two  Notices  of  Cancellation  of  NIPSCO's 
FERC  Electric  Service  Tariff.  Rate 
Schedule  V'A  20,  Service  Agreement  No. 
54  under  FERC  Electric  Tariff.  Original 
Volume  No.  5  and  Service  Agreement 
No.  72  under  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  2 

Comment  Date:  October  22.  2003. 

8.  AmerenEnerg>  Medina  Valley  Cogen, 
L.L.C. 

[Docket  No.  ER04-8-O00] 

Take  notice  that  on  October  1.  2003. 
AmerenEnergv  Medina  Vallev  Cogen. 
L.L.C.  (AEMVC)  submitted  for  filing  a 
Notice  of  Succession,  pursuant  to  18 
CFR  Sections  35.16  and  131.51  of  the 
Commission's  regulations  AES  Medina 
Valley  Cogen.  L.L.C.  (AESM)  changed 
its  name  to  AEMVC.  AEMVC  states  that 
it  adopts,  ratifies,  and  makes  own  in 
every  aspect  the  FERC  Electric  Rate 
Schedule  No.  1  of  AESM.  all  rate 
schedules  filed  by  any  party  to  which 
AESM  has  been  a  party,  and  the 
agreements  entered  into  by  AESM 
thereunder. 


Comment  Date:  October  22,  2003. 
9.  Western  Interconnection,  L.L.C. 

[Docket  No.  ES03-61-000] 

Take  notice  that  on  September  30, 
2003,  Western  Interconnection,  L.L.C. 
(WI,  L.L.C.)  submitted  an  application 
pursuant  to  Section  204  of  the  Federal 
Pow'er  Act  seeking  authorization  to 
issue  a  secured  long-term  note  for  Si 00 
million. 

Comment  Date:  October  30,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 

.  motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iwvTv. /erc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659.  Protests  and 

.  interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00090  Filed  10-21-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  EL04-2-000.  et  al.] 

Sacramento  Municipal  Utility  District, 
et  al.:  Electric  Rate  and  Corporate 
Filings 

October  10,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 


listed  in  ascending  order  within  each 
docket  classification. 

1.  Sacramento  Municipal  Itilitv 
District.  (>)mplamant  v   Padfic  (ias 
and  Electric  Company.  Southern 
California  Edison  Companv  and  San 
Diego  Gas  &  Electric  Compan\ . 
Respondents 

[Docket  No.  EL04-2-0001 

Take  notice  thai  on  October  8,  2003, 
pursuant  to  Section  206  of  the  Federal 
Power  Act  and  Rule  206,  the 
Sacramento  Municipal  Utility  District 
(SMUD)  filed  a  complaint  (Complaint) 
against  Pacific  Gas  and  Electric 
Company.  Southern  California  Edison 
Company  and  San  Diego  Gas  &  Electric 
Company  (California  Companies), 
challenging  the  refusal  of  the  California 
Companies  to  honor  SMUD's  exercise  of 
its  right  of  first  refusal  to  extend  the 
term  of  service  under  an  August  1,  1967 
transmission  contract  between  the 
parties. 

Comment  Date:  November  7,  2003. 

2.  Mirant  Kendall,  LLC 

[Docket  \os.  ER03-y98-002] 

Take  notice  that  on  September  26. 
2003,  ISO  New  England  Inc.  (ISO) 
tendered  an  Errata  Filing  to  correct  a 
Compliance  Filing  submitted  on 
September  2,  2003  in  the  above 
captioned  dockets.  ISO  states  that 
copies  of  the  Errata  Filing  have  been 
served  upon  the  parties. 

Comment  Date:  October  20.  2003. 

3.  Xcel  Energy  Services,  Inc, 

[Docket  No.  ER04-2-0001 

Take  notice  that  on  October  1,  2003. 
Xcel  Energy  Services.  Inc.  (XES).  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  submitted  for  filing 
Experimental  Sales  Riders  between  SPS 
and  Central  Valley  Electric  Cooperative, 
Inc.;  Lyntegar  Electric  Cooperative,  Inc.: 
Lea  County  Electric  Cooperative,  Inc: 
Farmers'  Electric  Cooperative,  Inc.; 
Roosevelt  County  Electric  Cooperative, 
Inc.;  and  Cap  Rock  Energy  Corporation. 

Xcel  requests  that  these  agreements 
become  effective  on  October  1,  2003. 

Comment  Date:  October  22.  2003. 

4.  Florida  Power  Corporation 

[Docket  No.  ER04-3-000] 

Take  notice  that  on  October  1,  2003, 
Florida  Power  Corporation,  doing 
business  as  Progress  Energy  Florida. 
Inc.,  (Florida  Power),  tendered  for  filing 
an  amendment  adding  an  additional 
service  schedule  for  negotiated 
interchange  service  to  its  First  Revised 
Rate  Schedule  FERC  No.  80,  a  contract 
for  interchange  ser\'ice  with  Tampa 
Electric  Company  (Tampa  Electric) 
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dated  lulv  21,  1977    Florida  Power 
rt^quti.st.s  an  effective  date  for  the  filing 
of  October  2,  2003. 

Florida  Power  states  that  copies  of  the 
filing  were  served  on  Tampa  Electric 
and  the  Florida  Puhlic  Servic  e 
(Commission. 

Comment  Date:  October  22.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
8H8  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Ciominissions  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  ,38,5.214).  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
.■\nv  person  wishing  to  become  a  party 
must  file  a  motion  to  int(!rvcne.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applir:able.  must  bi?  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commissions  Wvh  site  at  http:// 
\^^^'w.  fere. gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  t:xcluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  .502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Salas. 

Sf(  Tftary. 

|FK  Doc.  E3-O0083  Filed  10-21-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  637-022— WA] 

Public  Utility  District  No.1  of  Chelan 
County;  Notice  of  Availability  of  Final 
Environmental  Assessment 

{)(  toller  10.  illU.-i 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
C^ommission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  F.R.  47897).  Office  of  Energy 


Projects  staff  have  reviewed  the 
application  for  a  new  license  for  the 
Lake  Chelan  Hydroelectric  Project,  an 
existing,  operating  facility  located  on 
the  Chelan  River  near  the  City  of 
Chelan,  Washington.  The  48-megawatt 
project  occupies  land  managed  by  the 
U.S.  Forest  Service  and  the  National 
Park  Service.  In  the  Final 
Environmental  Assessment  (FEA),  the 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

We  are  aware  that  Chelan  PUD  and  a 
number  of  parties  continue  to  pursue  a 
settlement  in  this  case.  If  a  settlement  is 
filed.'it  will  be  noticed  for  public 
comment.  Whether  the  FEA  is 
supplemented  will  be  based  on  the 
content  of  any  filed  settlement  and 
subsequent  comments  we  may  receive. 

The  FEA  can  be  viewed  at  the 
Commissitin  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ix-wH'. fere. gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contac;t  FERC  Online 
Support  at 

FEECOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY. 
(202) 502-8659. 

Magaiie  R.  Salas, 

Seiivtiny. 

|FR  Doc.  E3-00097  Filed  10-21-03;  8;45  am] 

BILUNG  coot  6717-01-P 

i 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No   ?232-428] 

Duke  Energy  Corporation;  Notice  of 
Availability  of  Environmental 
Assessment 

Oriober  I.tj  <iOO;i. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulatioas,  18  CFR  Part  380  (Order  No. 
486,  52  ¥R.  47897),  the  Office  of  Energy 
Projects'  Staff  has  prepared  an 
Environmental  Assessment  (EA)  for  an 
application  requesting  Commission 
approval  for  a  revised  Shoreline 
Management  Plan  (SMP),  The  proposed 
SMP  is  intended  to  supercede  the 


approved  SMP  including  the 
classification  maps.  The  FCA  addresses 
proposed  revisions  to  SMP  for  the 
Catawba-Wateree  Project,  The  SMP  and 
maps  address  the  allowable  uses  of 
1,727  miles  of  shoreline  for  the  11 
project  reservoirs  located  in  North 
Carolina  and  South  Carolina. 

The  EA  contains  the  staff's  analysis  of 
the  potential  environmental  impacts  of 
the  proposal  and  concludes  that 
approval  of  the  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

A  copy  of  the  EA  is  attached  to  a 
Commission  order  titled  "Order 
Granting  and  Modifying  Revised 
Shoreline  Management  Plan"  (which  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room,  or  it  may 
be  viewed  on  the  Commission's  Web 
site  at  http:/ fwn.nv.ferc. gov  using  the 
"elibrary"  link.  Enter  the  docket  number 
(prefaced  by  P-)  and  excluding  the  last 
three  digits,  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
call  (866)  208-3676.  or  (202)  502-8659 
(for  TTY). 

For  further  information,  contact  Brian 
Romanek  at  202-502-6175, 

Linda  Milry. 

Acting  Secrdary-. 

jFR  Dor.,  E3-0()087  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6717-01 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  14.  2U(),!. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  A'o:  2233-044. 

c.  Datf  Fyypd;  October  7.  2003. 

d.  Applicants:  Portland  Cieneral 
Electric  Company  (PGE)  and  Blue  Heron 
Paper  Company  (BHPC). 

e.  Name  and  Location  of  Project:  The 
Willamfitte  Falls  Hydroelectric  Project  is 
on  the  Willamette  River  in  Clackamas 
County.  Oregon.  The  project  does  not 
occupv  Federal  or  tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791a-825r. 

g.  Applicant  Contacts:  Michael  A. 
Siebers,  Blue  Heron  Paper  Company, 
419  Main  Street,  Oregon  Catv.  OR  97045, 
(503)  650-4239,  ).  Mark  Morford.  Stoel 
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Rives  LLP.  Suite  2300,  900  S\V  5tli 
Avenue.  Portland.  OR  97204-1278.  and 
Julie  A.  Keil,  Portland  General  Electric 
Company,  121  SVV  Salmon  Street, 
Portland".  OR  97204.  (503)  464-8864. 

h.  FERC  Contact:  Retina  Saizan.  (202) 
502-8765. 

i.  Deadline  for  jiling  comments, 
protests,  and  motions  to  intervene: 
October  31.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary'.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  (jommissinn's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
2233-044)  on  an\'  c:oniments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  ser\'e  a  copy  of  the  documents 
on  that  resource  agencv. 

j.  Description  of  Proposal:  The 
applicants  request  Commission 
approval  of  the  transfer  ol  the  project 
license  from  PCE  and  BHPC  to  PGE. 
Applicants  state  that  PGE  purchased 
assets,  including  assets  related  to  the 
project,  from  BHPC  pursuant  to  an 
agreement  dated  luly  29,  2003.  and  that 
the  transaction  closed  on  August  15, 
2003. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  the  project,  which  is  the 
subject  of  a  pending  relicense 
application  in  Project  No.  2233-043.  In 
Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act  (54  FR 
23,756;  FERC  Stats,  and  Regs..  Regs. 
Preambles  1986-1990  30,854  at  p. 
31,437),  the  Commission  declined  to 
forbid  all  license  transfers  during  the 
last  five  years  of  an  existing  license,  and 
instead  indicated  that  it  would 
scrutinize  all  such  transfer  requests  to 
determine  if  the  transfer  s  primary 
purpose  was  to  give  the  transferee  an 
advantage  in  reliccnising  (id.  at  p.  31.438 
n.  318). 

k.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Publir:  Reference  Room, 


located  at  888  First  Street,  NE..  Room 
2A.  Washington.  DC  20426.  This  filing 
may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  (P-2233)  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FER(X)nLi neSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  g 
above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Anv  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary',  Federal 
Energv  Regulatorv  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretan'. 

|FR  Doc.  E.1-00072  Filed  10-21-03:  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  tor 
Filing  With  the  Commission.  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

October  15,  2003. 

Take  notice  that  the  following 
hydroelectric  license  application  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-289-013. 

c.  Date  filed:  October  7.  2003^. 

d.  Applicant:  Louisville  Gas  and 
Electric  Company  (LG&E). 

e.  Name  of  Project:  Ohio  Falls 
Hydroelectric  Station. 

f.  Location:  On  the  Ohio  River,  in 
Jefferson  County,  Kentucky.  This  project 
is  located  at  the  U.S.  Army  Corps  of 
Engineer's  McAlpine  Locks  and  Dam 
Project. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Linda  S. 
Portasik,  Senior  Corporate  Attorney, 
Louisville  Gas  and  Electric  Company, 
220  West  Main  Street,  Louisville, 
Kentucky  40202,  (502)  627-2557. 

i.  FERC  Contact:  John  Costello, 
john.costello@ferc.gov  (202)  502-6119. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  State,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  a  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  after  the  application  filing 
and  serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  December  5.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretarx,  Federal  Energy 
Regulator\'  Commission.  888  First 
Street,  NE..  Washington.  DC  20426. 
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The  Commission's  Rules  of  Practic? 
require  all  intervenors  filing  dotmments 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
offic  ial  service  list  for  the  project. 
Further,  if  an  intervenor  fdes  comments 
ur  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mav  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  studv  requests  may  be 
filed  electronically  via  the  Intcirnet  in 
lieu  of  paper.  The  Commission  strongly 
enc:ourages  electronic  filing.  ,See  18  C'FR 
38.5.2[)01(a)(l)(iii)  and  th(>  instructions 
on  the  Commissitms  Web  site  Ihttp:// 
mwv'./prc.gov/  under  the  "e-Filing"  link, 

m.  The  application  is  not  ready  for 
((nvirorimental  an.ilysis  at  this  time. 

n.  Praji'ct  Description:  The  Ohio  Fall^ 
Hydroelectric  Station  consists  of  the 
following  '^xisting  facilities;  (a)  A 
concrete  powerhouse  containiiig  eight- 
10,040  kVV  generating  units,  located  at 
the  U.S.  Army  Corps  of  Engineer's  - 
Mr:Alpine  l.ocks  and  Dam  Project;  (b)  a 
loncrete  headv'vorks  section,  632  feet 
long  and  2  fe(»t  wi(ie,  built  integrally 
with  the  powerhouse;  (c)  an  office  and 
electric  gallery  budding;  (d)  a  69  kV 
transmission  line  designated  as  line 
6608  to  the  Canal  substation:  (e)  an 
access  road,  (f)  a  266.6-foot  long  swing 
bridge  over  Mc  .Alpine  Locks  for  access; 
(g)  one  half  mile  of  railroad  tracks;  and 
(h)  appurtenant  facilities.  The  project 
facilities  art;  owned  by  L(]&E. 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
Inr  publif:  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ftTc.iiov  using  die   "eLibrary" 
link — select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FKRC  Online  Support  at  FERC 
Online  Support'ajerc.gov  or  toll  free  at 
(866)  208-3676  or  for  TTY,  contact  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

p.  You  may  also  register  online  at 
http://wv\'w  fen:  gov/esubsiiihenow.htm 
to  be  notified  via  e-mail  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERt;  OnliiH"  Support.  To  view 
upcoming  FERf^  m  ents,  go  to 
•,\-\MA-.ferc.i^()v  and  click  on  "View  Entire 
Calendar." 

q.  With  this  notice,  we  arp  initiating 
consultation  with  the  Kentucky  State 
Historic  Preservation  Officer  ISHPOI,  as 
required  by  106.  National  Historic 
Preservati(jn  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36.  ( J"R,  at  800.4, 


r.  Procedural  schedule  and  final 
(unendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule,  Revisions  to 
the  schedule  will  be  made  as 
appropriate.  The  Commission  staff 
proposes  to  issue  one  environmental 
assessment  rather  than  issue  a  draft  and 
final  EA,  Comments,  terms  and 
conditions,  recommendations, 
prescriptions,  and  reply  comments,  if 
any,  will  be  addressed  in  an  EA  issued 
in  early  2005. 
Issue  Acceptance  or  Deficiency  Letter — 

February  2004.. 
Issue  Scoping  Document — July  2004 
Notice  that  application  is  ready  for 

environmental  analysis — November 

2004 
Notice  of  the  availability  of  the  EA — 

February  2005 
Ready  for  Commission  decision  on  the 

application — October  2005 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  "notice  of  ready  for 
environmental  analysis." 

Linda  Milry, 

Acting  Secretary. 

|FR  Doi .  E:1-00088  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6717-01 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM02-1 6-000} 

Integrated  Licensing  Process 
Outreach;  Notice  of  Public  Outreach 
Meeting  on  the  Integrated  Licensing 
Process    i 

October  1.5.;  2003. 

Commission  staff  from  the  Office  of 
Energy  Projects  will  hold  a  public 
Outreach  Meeting  on  the  new  Integrated 
Licensing  Process  at  the  location  and 
time  listed  below.  The  purpose  of  the 
Outreach  program  is  to  familiarize 
licensees,  federal,  state,  and  other 
government  agencies,  Indian  tribes, 
nongovernmental  organizations,  and 
other  interested  parties  with  the  new 
Integrated  Licensing  Process  set  forth  by 
Order  Number  2002,  issued  on  July  23, 
2003.'       j 


Location 


Date/time 


All  interested  parties  are  invited  to 
attend.  If  vou  plan  to  attend,  please 
contact  Ken  Hogan  at  202-502-8434  or 
David  Turner  at  (202)  502-6091.  This 
meeting  is  posted  on  the  Commission's 
calendar  located  at  http://iv\vi\. fere. gov/ 
EventCalendar/EventsList.aspx  along 
with  other  related  information. 

Linda  Mitry, 

Acting  Secretary. 

|FR  Doc.  E3-0008fi  Filed  10-21-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01 -503-002  and  RP01-503- 
003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Informal  Settlement 
Conference 

October  10,  2003. 

Take  notice  that  an  informal 
settlemtmt  conference  will  he  held  in 
the  above-referenced  proceedings 
immediately  after  the  prehearing 
conference  at  10  a.m.  on  October  16, 
2003.  at  the  Federal  Energy  Regulator}' 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  dockets. 

Any  party,  as  defined  by  18  C]FR 
385.102(c),  or  anv  participant  as  defined 
by  18  CFR  385. 162(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Marc  G.  Denkinger  (202)  502- 
8662  or  Arnold  H.  Meltz  (202)  502- 
8649. 

Magalie  R.  Salas, 

Svcrt'tary. 

IFR  Doc.  E3-O0098  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


Washington,  DC, 
Federal  Energy 
Regulatory  Com- 
mission 888  First 
Street  NE    Wash- 
ington DC  20426. 


November  5,  2003,  1 
p  m   to  5  p  m. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-7-002] 

Natural  Gas  Price  Formation;  Notice  of 
Staff  Workshop  on  Market  Activity  and 
Price  Indicators 

Ocldbt'i  IB,  2003, 

The  Commission  said  in  its  Policy 
Statement  on  Natural  Gas  and  Electric 
Price  Indices,  Docket  No.  PL03-3-000, 


Federal  Register/ Vol.  68,  No.  204 /Wednesday.  October  22.  2003  '  Notices 


60359 


Paragraph  41  that  price  indices  used  in 
natural  gas  pipeline  tariffs  must  "reflect 
adequate  liquidity"  at  the  point 
referenced  in  the  tariff.  Furthermore,  in 
Northern  Natural  Gas  Company,  Docket 
No.  RP03-533-000  and  in  Natural  Gas 
Pipeline  Company  of  America.  Docket 
No.  RP99-1 76-089.  the  Commission 
directed  its  Staff  to  assess  whether  the 
price  indices  pn^posed  to  be  used  in 
those  pipelines'  tariffs  reflect  a  leyel  of 
liquidity  that  would  ensure  reliability. 

In  order  to  respond  to  the 
Commission,  and  to  develop  a  basis  for 
evaluating  adequacy  of  liquidity  in 
future  pipeline  tariff  filings,  staff  will 
seek  information  as  to  what  factors  must 
be  considered  to  evaluate  available  data 
sources  of  market  activity  at  reference 
points.  To  get  a  better  understanding  of 
standard  measurements  of  market 
activity  and  the  reliability  of  price 
indicators,  staff  is  holding  a  workshop 
from  10  a.m.  to  5  p.m.  on  Tuesday. 
November  4.  2003.  at  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  in  Washington.  DC. 

The  previously  held  conferences  and 
workshop  in  this  docket  addressed  price 
indices  and  the  reporting  process,  i.e., 
the  mechanisms  for  reporting  and 
creating  price  indices.  In  this  workshop. 
we  intend  to  focus  on  characteristics  of 
the  underlying  markets  that  support 
price  discovery.  How  should  the 
Commission  decide  if  a  particular 
market  (or  index  point)  represents 
sufficient  acti\'itv  to  pro\ide  a  reliable 
price?  How  can  and  should  minimum 
levels  of  market  activity  required  to 
support  a  reliable  index  be  measured? 
what  alternatives  can  be  used  in  the 
event  the  underlying  data  is  deemed 
inadequate' 

The  workshop  will  be  in  roundtable 
format  and  we  request  that  the 
discussion  be  candid,  factual  and 
practical.  We  strongly  encourage  anyone 
with  direct  knowledge  of  evaluating 
liquidity  and  measuring  market  activity 
to  participate  actively  in  the  workshop. 
This  would  include  those  who  trade, 
manage  risk,  purchase  and  sell  gas  and 
electricity,  report  prices,  and  any  others 
who  use  eniTgy  market  information.  A 
supplemental  notice  will  be  issued  to 
provide  key  discussion  questions  on  the 
issues  to  be  addressed  at  the  workshop. 

The  workshop  is  open  to  the  public, 
and  we  would  like  to  hear  from  as  many 
as  possible  on  these  important  price 
formation  issues.  It  would  be  helpful. 
however,  if  people  with  a  strong  interest 
in  speaking  call  in  or  e-mail  their  desire 
to  participate,  including  name,  company 
represented  and  invohement  in  energy 
market  activities  and  price  indicators,  as 
well  as  the  topic  to  be  addressed.  For 
those  unable  to  attend  in  person. 


teleconferencing  will  be  available 
during  the  workshop.  Details  and  dial- 
in  instructions  will  be  included  in  the 
supplemental  notice. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  them.  Additionally.  Capitol 
Connection  offers  the  opportunity  for 
remote  listening  and  viewing  of  the 
conference.  It  is  available  for  a  fee,  live 
over  the  Internet,  by  phone  or  via 
satellite.  Persons  interested  in  receiving 
the  broadcast,  or  who  need  information 
on  making  arrangements  should  contact 
David  Reininger  or  Julia  Morelli  at 
Capitol  Connection  (703-993-3100)  as 
soon  as  possible  or  visit  the  Capitol 
Connection  Web  site  at  http:// 
i^-wv^-.capitolconnection.org  and  click  on 
•FERC." 

For  additional  information  please 
contact  Jolanka  Fisher,  202-502-8863  or 
by  e-mail  at  Jolanka.Fisher@ferc.gov. 

Linda  Mitry, 

Acting  Secretary^. 

|FR  Doc.  E3-00089  Filed  10-21-03:  8:45  anil 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-489-000] 

Vector  Pipeline  Company:  Notice  of 
informal  Settlement  Conference 

October  10.  2003. 

Take  notice  that  an  information 
settlement  conference  will  be  held  on 
October  21  and  22,  2003,  at  10  a.m.  at 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  in 
the  above-referenced  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385. 162(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Thomas  Burgess  (202-502- 
6058),  e-mail  Thomas.Burgess@ferc.gov. 

Magalie  R.  Salas, . 

Secretan 

jFR  Doc.  E3-O0091  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting  Notice 

October  15,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
I.   t)4-409),  5  U.S  r  t5_'B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  October  22,  2003.  10  a.m. 
PLACE:  Room  liC,  888  First  Street,  NE., 
Washington,  DC  20426. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*\otP  —  Items  listed  on  the  agenda  may  be 
dele''  :  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalii  K.  hai.i.s.  :5ec,iolar\.  Telephone; 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
^owever,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

K4:inH  Mr-.tinR.  October  22.  2003:  Regular 
Mi-i'ling.  10  a.m. 

Administrative  Agenda 

A-1. 

Docket*  AD02-1 .  000.  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7,  000,  Customer  Matters. 
Reliability.  Security  and  Market 
Operations 
A-3. 

Docket*  PL03-3.  000.  Price  Discoven,^  In 
Natural  Gas  and  Electric  Market 

Markets.  Tariffs  and  Rates — Electric 

E-1. 
Docket*  ER03-323.  001,  Midwest. 

Independent  Transmission  System 

CJperalor,  Inc. 
Olher;»S  ERO.3-323,  004,  Midwest 

independent  Transmission  System 

Operator,  Inr:. 
E-2. 

Docket*  ER03-1118,  000,  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
E-3. 

Docket*  ER02-1656.  015,  California 

Independent  System  Operator 

Corporation 
Other*S  ELOl-68.  028,  Investigation  of 

Wholesale  Rates  of  Public  LItility  Sellers 

of  Energy  and  Ancillary  Services  in  the 

Western  Systems  Coordinating  Council 
E-4. 
Docket*  RTOl-2.  009,  PJM  Interconnection 

L.L.C. 
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C)thi'r«.s  K  101  -J.  Dili.  \'\\\  liiifn  r.iiiifction 
L.L.C.:  Alleghuiiv  Electric  Cdoptirative, 
Inc.,  Atlantic:  City  Electric  f;()m|);my, 
Baltimore  da.s  &  Electric  Company. 
Delniarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edi.son  Company,  PECO 
Energy  Company.  Pennsylvania  Electric 
Company.  PPL  Electric  Lltilities 
Corporation,  Potomac  Electric  Power 
Company.  Public  Service  Elei:tric  &  Ga.s 
Company,  And  IJCI  Utilities  inc. 
ER03-7:i8.  001.  Allegheny  Power  System 
Operating  Companies:  Monongahela 
Power  Company.  Potomac  Edison 
Company  and  West  Penn  Power 
Company,  all  d/b/a  Allegheny  Power 
.•\l1antic  Citv  Electric  C'om|)any, 
Delnuirva  Power  &  Light  (Company, 
Baltimore  (Jas  and  Electric  Company, 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company. 
Pennsylvania  Electric  Company,  PECC3 
Energy  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company.  Rockland  Electric 
Company  and  I'd  I'tilities,  Inc. 
E-5. 
Dockelft  hKt),!-124r.  DUU.  .Northeast 
Utilities  Service  Company 
E-6. 

Docket**  ER03-t243,  000,  Southern 
California  Edison  Company 
E-7.  Omitted 
E-8. 

Docketff  EKU3-1274.  000.  Boston  Edison 
Company 
E-9. 

Dockets  EKO.3-1271.  000,  Aquila,  Inc. 
E-10. 

Dockets  ERO3-1307,  000,  Central  Maine 
Powej-  Comi)any 
E-11. 

Dockets  EC03-122,  000,  Silhe  Energies,"* 
Inc..  Apollo  Energy.  LLC,  Exelon  (Fossil) 
Holdings.  Inc.,  Exelon  Power  Holdings, 
LP.  Exelon  SHC;.  Inc.,  ExRes  SHC.  Inc., 
Marubeni  MS  Power.  Int:..  Marubeni 
American  Corjjoration.  National  Energy 
Development  Inc..  and  RCSE,  LLC 
E-12.  Omitted 
E-13. 

Dockets  EC03-131 ,  000,  Oklahoma  Gas  & 
Electric  Company  and  NRG  McClain  LLC 
E-14. 

Dockets  EK03-1046,  000,  California 
Independent  System  Operator 
Corporation 
E-1 5.  Omitted 
E-lfi. 
Dockets  ER02-2330,  010,  New  England 

Powe'r  Pool 
OtherSS  ER02-2330,  Oil.  New  England 
Power  Pool 
-ER02-2330,  012.  New  England  Power  Pool 
ER02-2330.  014.  New  England  Power  Pool 
E-I7. 

Dockets  ER02-24K0.  002.  Duke  Energy 

Corporati(jn 
OtherSS  EL02-n8.  000.  GenPower 
.\ndi!rson.  LLC.  FPL  Energy  Anderson, 
LLC;,  and  Mountain  Creek  2001  Trust  v. 
Duke  Energy  Corporation  and  Duke        ' 
Electric  Transmission 
E-18. 


Dockets  ER03-323,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
OtherSS  ER03-323,  003.  Midwest 
Indepemdent  Transmission  System 
Operatot-,  Inc. 
E-19.  Omitted 
E-20. 
Dockets  EF02-4011,  000,  United  Stales 
Departn^ent  of  Energy — Southwestern 
Power  ;^dministration  (Integrated 
System] 
E-21." 

Omitted 
E-22. 
Dockets  Il<03-175,  003,  Termoelectrica 
U.S.,  Lljc 
E-23. 

Omitted 
E-24. 

Dockets  v4C03-20.  001,  American  Electric 
Power  5  ervice  Corporation 
E-2,"i. 

Omitted 
E-26. 
Dockets  EK03-583,  003.  Entergy  Services, 

Inc.  and  EWO  Marketing.  LP 
OtherSs  EJ<03-681.  002,  Entergy  Services, 
Inc.  and  Entergy  Power.  Inc.  ER03-682, 
003.  Enlergv  .Services,  Inc.  and  Entergy 
Power.  Jnc.  ERO.3-744.  002,  Entergy 
Services.  Inc.  and  Entergy  Louisiana,  Inc. 
E-27. 

Omitted 
E-28. 

Dockets  13L99-44,  006,  Ah/.ona  Public 
ServiceiCompany  v.  Idaho  Power 
Compaty 
OtherSs  Ej.99-44,  007,  Arizona  Public 
Servict;  Company  v.  Idaho  Power 
CJompa  ly 
E-29. 

Dockets  flR03-.563.  020,  Connecticut  Jet 
Power  iLC 
E-30. 

Omitted 
E-31. 

Dockets  3R03-647.  001,  New  York 

Independent  System  Operator,  Inc. 
OtherSs  1^^03-647,  002.  New  York 
Indef)eident  System  Operator,  Inc. 
ER03-l|29fi.  000.  New  York  Independent 
SystemI Operator.  Inc. 
E-32.' 

Dockets  8M00-7,  010.  Revision  of  Annual 
Charges  Assessed  to  Public  Utilities  (PJM 
lnterco|inection,  L.L.C.) 
E-33. 

Omitted 

E-34. 

Dockets 

OtherSs 

002.  B 

002,  B 

E-35. 

Dockets 


1L02-IO.S.  002,  UBS  AG 
IC02-91,  002,  UBS  AG  EL02-130, 

ik  of  America,  N.A.  EC02-120. 

ik  of  America,  N.A. 


E-36. 


L02-74,  002,  Colton  Power  L.P. 
and  thd  City  of  Colton,  California  v. 
Southern  California  Edison  Company 


Dockets  ^R03--624,  001,  Calpine 

Constr(iction  Finance  Company,  L.P. 
OtherSs  ER03-624.  002,  Calpine 

Construction  Finance  Company,  L.P. 

ERO.3-1305,  000,  Calpine  Energy 

Services,  L.P. 
E-37. 


ouo 


OO.'i 


000, 


Calpine  Newark. 
Calpine  Newark. 

Santa  Rosa  Energy 


Docket*  i:(;o,)-96.  000.  Texas  Genco,  LP 
E-38. 

Docket*  N|()2-:i.  000,  United  States 
Department  of  Energy — Bonneville 
Power  Admitiistration 
E-39. 

Docket #  EL03-2n. 
LLC 

OtherSs  QF8G-891. 
LLC: 
E^O. 

Dockets  EL0:i-20B 
LLC 

OtherSs  C4F97-138.  OO.i,  Santa  Rosa  Energy 
LLC 
E-41. 

Dockets  l,Li):i-22:i  1)00,  California  Power 
Exchange  (^orporatimi 
E-42. 

Dockets  EL03-21fi.  000.  Northeast  Utilities 
Service  C>)mpanv  ami  .Select  Energy,  Inc. 
V.  ISC3  New  England  Inc.  and  New 
England  Power  Pool 
E-43. 

Omitted 
E-44. 

Dockets  ELc)8-6.  001.  Old  Dominion 
Electric  Cooperative  v.  Public  Service 
Electric  and  C;as  C^ompanv 
E-45. 

Dockets  EROl-3001.  006.  New  York 
Independt^it  System  Operator.  Inc. 
E^6. 

Dockets  ER03-727.  001.  Midwe.st 
Independent  Transmission  System 
Operator.  Inc. 
E-47. 

Dockets  ERl):i-.^f).  iKil .  Entergy  Services. 
Inc. 

OtherSs  ER03-.")9.  002.  Entergy  .Services, 
Inc.  ER03-1273.  000.  Entergv  Services, 
Inc. 
E-48. 

Dockets  ER01-2(i.')8.  000.  American 
Electcic  Power  Service  Corp. 

OtherSs  ELOO-79,  000,  XJid-Tex  G&T 
Ehctric  Cooperatiiv.  Inc..  et  al.  v.  West 
Texas  l'tiliti(;s  Company  ELOl-1 13.  000, 
Mid-Tex  GP'T  Eleclhc  Cooperative.  Inc., 
et  al.  V.  West  Texas  I'tilities  Company 
ECOl-130.  000.  American  Electric  Power 
Service  Corp.  EROl-2658.  001,  American 
Electric  Power  Service  Corp.  EROl-2668, 
000.  American  Electric  Power  Company, 
Inc.  EROl-2977.  000.  American  Electric 
Power  Service  Corp.  EROl-2977.  001, 
American  Electric  Power  Service  Corp. 
EROl-2980,  000.  American  Electric 
Power  Service  Corp.  EROl-2980.  001. 
American  Electric  Power  Service  Corp. 
EL02-24.  000.  Mid-Tex  G8-T  Electric 
Cooperative.  Inc..  et  al.  v.  West  Texcts 
Utilities  Company  ER02-371.  000. 
American  Electric:  Power  Servic:e  Corp. 
ER02-371.  001.  Americ:an  Electric:  Power 
Service  C.orp.  ER02-371.  002.  Americ:an 
Electric  Power  Service  Corp.  ER02-602. 
000.  American  Elec  trie:  Power  Service 
^orp.  ER02-602.  001.  Americ:an  Electric 
Power  Service  Corp  ER02-1216.  000, 
American  Eler  trie  Power  Service  Corp. 
ER02-14 1 0,  000,  West  Texas  Utilities 
Com[)anv 
E^9. 

Dockets  ER02-2119.  000.  Southern 
California  Edison  Company 
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E-50. 

Docket*  EL0,3-207.  001.  Outback  Power 
Marketing  Inc..  SESCO  Enterprises 
L.L.C..  and  Black  Oak  Energy.  L.L.C.  v. 
PfM  Interconnection,  L.L.C. 

Other#  EL03-207,  002.  Outback  Power 
Marketing  Inc..  SESCO  Enterprises 
L.L.C.  and  Black  Oak  Energy.  L.L.C.  v. 
P/M  Interconnection.  L.L.C. 
E-51. 

Omitted 

i-;-52. 

Dot;kel#  ER0,3-1276,  000,  FirstEnergy 
Service  Companv 
E-53. 
Docket*  EL02-113,  002,  El  Paso  Electric 
Company 
E-54. 

Docket*  ER03-31.  000,  United  Illuminating 

Companv 
C)ther#s  ERO.3-31,  001,  United  Illuminating 
Company 
E-55. 

Omitted 
E-.56.  -^ 

Docket*  ER03-1311,  000,  Chesapeake 
Transmission,  LLC 

Miscellaneous  Agenda 

M-1. 

Docket*  RM02-14,  000.  Regulation  of  Cash 

Management  Practices 
Other*s  RM02-14.  001.  Regulation  of  Cash 

Management  Practices 

Markets.  Tariffs  and  Rates — Gas 

c;-!. 

Omitted 
02.      . 

Docket*  RP03-589,  000,  Iroquois  Gas 
Transmission  System,  L.P. 
G-3. 

Omitted 
G-A. 

Omitted 
G-5. 

Omitted 
G-6. 

Omitted 
G-7. 

Docket*  RP03-588,  000.  Texas  Gas 
Transmission.  LLC 
G-8. 

Docket*  RP96-320,  Ofil.  Gulf  South 
Pipeline  Company,  LP. 
G-9. 

Omitted 
G-IO. 

Docket*  RP03-195,  001,  DonAinion 
Transmission,  Inc. 
G-11. 

Docket*  RP03^09.  000.  Gulfstream 
Natural  Gas  Svstem,  L.L.C. 
G-12. 
Docket*  RPOl-ill.  001.  Kern  River  Gas 
Transmission  Company 
G-13. 

Docket*  RPOO-329,  004,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
G-14. 
Docket*  RPOO-327,  005,  Columbia  Gas 

Transmission  Corporation 
Other#s  RPOO-604,  005,  Columbia  Gas 
Transmission  Corporation 
G-15. 

Docket*  RP02-551,  001,  Dominion 
Transmission,  Inc. 


G-16. 

Omitted 
G-17. 

Docket*  RPOO-336,  009,  El  Paso  Natural 

Gas  Company 
Other*s  RPOO-336,  008,  El  Paso  Natural 
Gas  Company 
G-18. 

Omitted 
G-19. 

Docket*  RP99-301.  079,  ANR  Pipeline 

Companv 
Other*s  Gtoi-25.  005.  ANR  Pipeline 
Companv 
G-20. 

Docket*  GT02-35.  006,  Tennessee  Gas 

Pipeline  Company 
Other*s  GT02-35,  005.  Tennessee  Gas 
Pipeline  Companv 
G-21. 

Docket*  RP03-544.  002.  Texas  Gas 
Transmission,  LLC 
G-22. 

Docket*  RP98-40,  033.  Panhandle  Eastern 

Pipe  Line  Company 
Other#s  SA99-1.  002,  Burlington 
Resources  Oil  &  Gas  Companv,  LP 
G-23. 

Docket*  RP03-551,  000,  Wisconsin  Gas 
Company  v.  Viking  Gas  Transmission 
Companv 
G-24. 

Docket*  OR03-5,  000.  Chevron  Products 
Companv  v.  SFFP.  L.P. 
G-25. 

Docket*  RP03-612.  000.  Queslar  Southern 
Trails  Pipeline  Company 

Energy  Projects — Hydro 

H-1. 

Docket*  P-2000,  036,  New  York  Power 
Authority 
H-2. 

Docket*  P-2145,  054,  Public  Utility 
District  No.  1  of  Chelan  County, 
Washington 
Other*s  P-943,  082,  Public  Utility  District 
No.  1  of  Chelan  Countv.  Washington 
H-3. 

Docket*  P-2687.  024,  Pacific  Gas  and 
Electric  Company 
H-4. 
Docket*  P-12018,  001,  San  Carlos 
Irrigation  and  Drainage  District 
H-5. 

Docket*  P-10455.  026.  JDJ  Energy 
Companv 
H-6. 

Docket*  P-6939.  107.  City  of  Jackson.  Ohio 
and  Certain  Ohio  Municipalities 
H-7. 
Docket*  P-2436,  185,  Consumers  Energy 

Company 
Other#s  P-2447,  153,  Consumers  Energy 
Company  P-2448,  158,  Consumers 
Energy  Company  P-2449.  137, 
Consumers  Energy  Company  P-2450, 
133,  Consumers  Energy  Company  P- 
2451,  136,  Consumers  Energy  Company 
P-2452,  144,  Consumers  Energy 
Company  P-2453,  163,  Consumers 
Energy  Company  P-2468,  140, 
Consumers  Energy  Company  P-2580, 
183,  Consumers  Energy  Company  P- 
2599.  151.  Consumers  Energy  Companv 
H-8. 


Docket*  P-1494.  232,  Grand  River  Dam 

Authority 

Energy  Prnjr-f  ts — Certificates 
C-1. 

Docket*  c;i'03-301.  000.  Colorado 

Interstate  Gas  Company 
Other#s  CP03-302.  000.  Cheyenne  Plains 
Gas  Pipeline  Company  CP03-303.  000. 
Cheyenne  Plains  Cias  Pipeline  Company 
CPo'3-304,  000.  Cheyenne  Plains  Gas 
Pipeline  C'ompany 
C-2. 

Docket*  CP03-296.  000.  NGO 

Transmission.  Inc. 
Other#s  CP03-2TJ8.  000,  NGO 
Transmission,  Inc. 
C-3. 

Docket*  CP02-60.  003,  CMS  Trunkline 
LNG  Company.  LLC 
C-4. 

Omitted 
C-5. 

Docket*  CP02-233.  001.  Equitrans,  L.P. 
and  Carnegie  Interstate  Pipeline 
Companv 
C-6. 

Docket*  CP03-11,  001.  Jupiter  Energy 
Corporation 
C-7. 
Docket*  CPOl^lS,  010.  East  Tennessee 

Natural  Gas  Company 
Other#s  CPOl-415.  Oil.  East  Tennessee 
Natural  Gas  Company  CPOl-415,  012. 
East  Tennessee  Natural  Gas  Company 
CPOl^lS.  013.  East  Tennessee  Natural 
Gas  Company  CPOl-415,  015,  East 
Tennessee  Natural  Gas  Company 

M.iuhIii   K    s.ilas, 
bccretary. 

[FR  Doc.  03-26734  Filed  10-20-03;  10:46 

am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act:  Notice  of  Meeting, 
Notice  of  Vote.  Explanation  of  Action 
Closing  Meeting  and  List  of  Persons 
To  Attend 

October  16.  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 

Enert;\  K'uui.iiiav  i  iiiiiiuission. 

DATE  AND  TIME:  October  23,  2003,  9:30 


PLACE:  Room  3M  4A/B.  888  First  Street, 
\i:    Washington,  DC  20426. 

STATUS:  dosed. 

MATTERS  TO  BE  CONSIDERED:  \on-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Majicilif^  R.  Salius,  Secretary,  Telephone: 
(202)  3(12-8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  October  23,  2003. 
The  certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public  - 
reference  Room  at  888  First  Street,  NW., 
\Va-~hington,  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  atttmd  the  meeting. 
Other  staff  members  from  the 
Commissions  pr(jgram  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Mandlic  R.  S,ilas. 

Secretary. 

[FR  Doc.  03-267.3.5  Filed  10-20-0.3;  10:46 

ami 

BILLING  CODE  5717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Off-the-Record 

Communications;  Public  Notice 

I 

October  l4.  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22.  1999)  requires 
Commissaon  decisional  employees,  who 
make  or  teceive  an  exempt  or  prohibited 
off-the-ra[:ord  communication  relevant 
to  the  niQrit's  of  a  contested  on-the- 
record  pBoceeding,  to  deliver  a  copy  of 
the  communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  th«  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  de<;isional  record,  the  prohibited 
off-the-rdcord  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 


respond 
made  in 


to  any  facts  or  contentions 
i  prohibited  off-the-record 


communication,  and  ma\  request  that 
the  f^ommission  pla(:(>  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
onh'  when  it  dfitermines  that  fairness  so 
requires.  Anv  person  idcntifi(>d  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
docum«^nt  on  all  parties  listtnl  nn  the 
official  ser\  ic:e  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agencv  as  described  bv  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  c:ommunications  recently 
received  in  the  (Jffice  of  the  Secretary. 
The  conimunif.ations  listed  .ire  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  r)n  the  Commission's  Web  site  at 
http://\v\\M'.  fere. gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  P'or  Assistance,  please 
contact  FERC.  Online  Support  at 
FERCOnlineSuppnil® fetc.gov  or  toll 
free  at  (86B)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 


Docket  No. 


Date  tiled 


Presenter  or  requester 


Protiibited: 

1  EL03-132-O0O  

2  ER03-583-000  

3  Projecl  No  2342-000  

4  Proiect  No  2342-000  

5  Project  No  2342-000  

Exempt 

1  CP03-302-000  

2  Project  No  2232^07  

3  Proiect  Nos  2000-000,  2216-000 
^  Proiect  Nos  2000-000.  2216-000 
5.  CP03-75-C00  


9-Z5-03  J   Wayne  Leonard. 

9-25-03  J,  Wayne  Leonard. 

9-29-03  Barb  Vare'las 

9-29-03  Matthew  R.  Courier. 

9-29-03  David  Qumtana 

9-25-03  Jerry  Moran. 

9-31-03  Douglas  O  Bean. 

10-3-03  Don  Humason,  Jr. 

10-6-03  Cory  Atkins. 

10-9-03  J.H   Rumpp.   - 


Magaiiti  K.  Sala.s. 

Secretary. 

jFR  Dor.  E.3-00073  Filed  10-21-03^8:4,5  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

fOAR-2003-0091:  FRL-7577-5] 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Review  and  Approval:  Comment 
Request;  EPA  ICR  Number  0783.45, 
OMB  Control  Number  2060-0104 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Kutice. 


SUMMARY:  In  compliance  with  the 
Pajjerwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  an  Information  Collection  Request 
(I(]R)  has  been  forivarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  amend  an  existing  approved 
collection.  Under  OMB  regulations,  the 
Agencv  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB.  This  ICR  describes  the  nature  of 
the  inform.ation  collection  and  its 
estimated  burden  and  cost. 
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DATES:  Additional  comments  mav  be 
submitted  on  or  before  November  21, 
2003. 

ADDRESSES:  Submit  your  comments, 

referencing  docket  ID  number  DAR- 
2003-0091  (legacy  docket  number  A- 
2000-49),  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  Holly  Puglie.se  at 
pugliesp.holly&epa.gov.  or  by  mail  to; 
EPA  Docket  Center.  Environmental 
Protection  Agencv,  Public  Reading 
Room,  Room  B102,  EPA  West  Building, 
1301  Constitution  Avenue.  NW.. 
Washington,  DC  and  (2)  0MB  at:  Office 
of  Information  and  Regulatory  Affairs, 
C3ffice  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Pugliese.  Certification  and 
Compliance  Division.  I'.S. 
Environmental  Protection  Agencv,  2000 
Traverwood,  Ann  Arbor,  Michigan 
48105.  Telephone  734-214-4288, 
Internet  e-mail 
"pugliese.hnlly@epa.gov." 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  8.  2001  (66  FR  30830).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments  on  this  ICR. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0091.  which  is  available  for  public 
viewing  at  the  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 
B102.  1301  Constitution  Ave.,  NW., 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1  744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1472.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
ivwiy. epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  inde.x  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EP.-\'s 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 


them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copvTighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Vehicle  Engine  Service 
Information  Amending  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance. 

Abstract:  Under  Title  II  of  the  Clean 
Air  Act,  (42  U.S.C.  7521  et  seq.).  EPA  is 
charged  with  requiring  the 
manufacturers  of  vehicles  and  engines 
to  make  available  emissions-related 
repair  information  to  aftermarket  service 
providers.  To  improve  timely  access  to 
this  information.  EPA  is  requiring  that 
vehicle  and  engine  manufacturers 
provide  access  to  the  required 
emissions-related  information  in  full- 
text  via  the  World  Wide  Web.  To  ensure 
compliance  with  these  statutes,  EPA  is 
requiring  that  manufacturers  measure 
the  performance  of  their  Web  sites  as 
outlined  in  preamble  to  the  Final  Rule 
making  and  report  this  information  to 
EPA  in  electronic  format  on  an  annual 
basis.  EPA  will  review  the  information 
to  determine  that  the  manufacturers 
subject  to  the  proposed  Web  site 
requirements  have  developed  Web  sites 
with  sufficient  infrastructure  to  support 
potentially  thousands  of  aftermarket 
service  providers  at  any  given  time. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  fof 
this  collection  of  information  is 
estimated  to  average  100  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 


for  a  Federal  Agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collection,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
EPA"s  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Respondents/Affected  Entities:  The 
respondents  are  motor  vehicle 
manufacturers.  SIC  code  3711. 

Estimated  Number  of  Respondents: 
45, 

Frequency  of  Response:  Annually 

Estimated  Total  Annual  Hour  Burden: 
4.500. 

Estimated  Total  Annual  Cost: 
5265,500  includes  S72.000  annualized 
capital  costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  4500  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory'  of  Approved  ICR 
Burdens.  This  increase  is  due  to  the  fact 
that  this  is  a  new  reporting  requirement 
for  manufacturers  and  the  burden 
estimates  are  being  revised  accordingly. 

Dated:  October  15.  2003. 
Doreen  Sterling, 
Acting  Director.  Collection  Strategies 

Division. 

[FR  Doc.  03-26668  Filed  10-21-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7577-3] 

Science  Advisory  Board  Staff  Office: 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  Notification  of 
Advisory  Committee  Meeting  of  the 
CASAC  Particulate  Matter  Review 
Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Science  Advisor\  Board 
(SABJ  Staff  Office,  announces  a  public 
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meeting  of  the  Clean  Air  Scientific 
A(lvisor\  Committee's  (CASAC) 
Particulrttt'  Matter  (PM)  Review  Panel  to: 
discuss  follow-on  matters  related  to  its 
ongoing  peer  review  of  the  EPA  Air 
Quality  Criteria  Document  for 
Particulate  Matter  I  Fourth  Esternal 
Review  Draft  I:  and  conduct  a  peer 
review  of  the  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Particulate  Matter-  Policy  Assessment  of 
Scientific  and  Technical  Information 
lOAQPS  Staff  Paper— First  Draft]  and  a 
related  draft  technical  report. 
Particulate  Matter  Health  Risk 
Assessment  for  Selected  Urban  Areas 
I  Draft  Report). 

DATES:  The  meeting  will  he  held 
November  12  and  13.  2003.  from  8:30 
a.m.  to  5:30  p.m.  (Eastern  Time)  on  both 
davs 

ADDRESSES:  The  meeting  will  take  place 
in  Research  Triangle  Park  (RTP).  North 
Carolina,  or  the  immediate  vicinity. 
Once  the  meeting  location  has  been 
determined,  and  in  no  case  later  than 
five  business  davs  prior  to  the  meeting, 
this  information  will  be  posted  on  the 
SAB  Web  site  at:  http://www.epa.gov/ 
sab.  A  publicly-accessible 
teleconference  line  will  be  available  for  - 
the  entire  nieetiny, 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  teleconference  call-in 
numbers  and  access  codes  should 
contact  Ms.  Delores  Darden.  EPA 
Science  Advisory  Board  Staff,  at 
telephone/voice  mail:  (202)  564-22S2. 
or  e-mail:  darden.delores@epa.gov.  or 
Ms.  Sandra  Friedman,  EPA  Science 
Advisory  Board  Staff,  at  telephone/voice 
mail:  (202)  564-2526,  or  e-mail: 
fried  man .  sandra@epa.gov. 

Any  member  of  the  public  who  wants 
further  information  concerning  this 
meeting,  or  who  wishes  to  submit 
written  or  brief  oral  comments  (five 
minutes  or  less)  must  contact  Mr.  Fred 
Butterfield,  Designated  Federal  Officer, 
EPA  Science  Advisory  Board  (1400A), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  N\V.^ 
Washington.  DC  20460:  telephone/voice 
mail:  (202)  564-4561:  fax:  (202)  501- 
0582;  or  e-mail: 

butterfield.fred@epa.gov.  Requests  to 
provide  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Butterfield  no  later  than 
noon  Eastern  Tinie  five  business  days 
prior  to  the  meeting  in  order  to  reserve 
time  on  the  meeting  agenda.  Written 
comments  (preferably  via  e-mail)  should 
be  sent  to  Mr.  Butterfield  by  the  same 
deadline  so  that  the  comments  can  be 
provided  to  the  C.^SAC'  PM  Review 
Panel  prior  to  the  meeting.  See 


additional  instructions  in  the  section 
below  entitled,  "Providing  Oral  or 
Written  Comments  at  SAB  Meetings." 
General  information  concerning  the 
CASAC  or  the  EPA  Science  Advisory 
Board  can  be  found  on  the  EPA  Web  site 
at:  http.//ii-ww. epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

Sununan':  The  Clean  Air  Scientific 
Advisory  Committee,  which  comprises 
seven  members  appointed  by  the  EPA 
Administrator,  was  established  under 
section  10e(d)(2)  of  the  Clean  Air  Act 
(42  II.S.C.  7409)  as  an  independent 
scientific  advisory  committee,  in  part  to 
provide  advice,  information  and 
recommendations  on  the  scientific  and 
technical  aspects  of  issues  related  to  air 
quality  criteria  and  national  ambient  air 
qualitv  standards  (NAAQS)  under 
sections  1D8  and  109  of  the  Act.  The 
CASAC  is  a  Federal  advisory  committee 
chartered  under  the  Federal  Advisory 
Committee  Act  (FACA),  as  amended,  5 
U.S.C.  App.  The  CASAC  PM  Review 
Panel  will  comply  with  the  provisions 
of  FACA  and  all  appropriate  SAB  Staff 
Office  prcx:edural  policies. 

The  PM  Review  Panel  is  charged 
with:  (1)  Discussing  follow-on  matters 
related  tothe  Panel's  ongoing  peer 
review  of  the  EPA  Air  Quality  Criteria 
Document  for  Particulate  Matter  (Fourth 
External  Review  Draft):  and  (2) 
conducting  a  peer  review  of  the  Review 
of  the  National  Ambient  Air  Quality 
Standards  for  Particulate  Matter:  Policy 
Assessment  of  Scientific  and  Technical 
Information  (OAQPS  Staff  Paper— First 
Draft)  and  a  related  draft  technical 
report.  Particulate  Matter  Health  Risk 
Assessm^t  for  Selected  Urban  Areas 
(Draft  Report). 

Background:  EPA  is  in  the  process  of 
updating,  and  revising  where 
appropriate,  the  Air  Quality  Criteria 
Document  (AQCD)  for  PM  as  issued  in 
1996,  Section  109(d)(1)  of  the  Clean  Air 
Act  (CAi^)  requires  that  EPA  carry  out 
a  periodi^  review  and  revision,  where 
appropriate,  of  the  air  qu^ity  criteria 
and  the  NAAQS  for  "criteria"  air 
pollutants  such  asTM.  On  June  30, 
2003,  th» National  Center  for 
Environnpental  Assessment  (NCEA), 
within  EPA's  Office  of  Research  and 
Development,  made  available  for  public 
review  ai^d  comment  a  Fourth  External 
Review  Draft  of  a  revised  document, 
EPA  Air  Quality  Criteria  for  Particulate 
Matter.  Under  CAA  sections  108  and 
109,  the  purpose  of  the  revised 
document  is  to  provide  an  assessment  of 
the  latesf  scientific  information  on  the 
effects  o{  airborne  PM  on  the  public 
health  and  welfare,  for  use  in  EPA's 
current  review  of  the  NAAQS  for  PM. 
Detailed  summary  information  on  the 


history  of  the  current  draft  AQCD  for 
PM  is  contained  in  a  previous  EPA 
Federal  Register  notice  (68  PR  36985, 
June  20,  2003),  The  EPA  Air  Qualitv 
Criteria  for  Particulate  Matter  (Fourth 
External  Review  Draft)  can  be  viewed 
and  downloaded  from  the  NCEA  Web 
site  at:  http://iu\-w.epa.gov/ncea.  Any 
questions  concerning  the  draft  AQCD 
for  PM  should  be  directed  to  Dr.  Robert 
Elias,  NCEA-RTP,  at  telephone:  (919) 
541-4167:  ore-mail: 
elias.robert@epa.gov.  The  first  element 
of  the  charge  to  the  CASAC  PM  Review 
Panel  contained  in  the  "Summary" 
section  above  is  a  follow-on  to  the 
Panel's  review  of  the  EPA  Air  Quality 
Criteria  Document  for  Particulate  Matter 
(Fourth  External  Review  Draft).  This 
review  first  took  place  in  a  public 
meetini;  held  in  RTP  on  August  25-26, 
2003  (68  PR  47060.  August  7,  2003)  and 
was  continued  during  a  public 
teleconferent;e  meeting  held  on  October 
3,  2003  (68  FR  53734,  September  12, 
2003). 

Furthermore,  On  August  29,  2003,  the 
Office  of  Air  Qualitv  Planning  and 
Standards  (OAQPSJ.  within  EPA's 
Office  of  Air  and  Radiation,  made 
available  for  public  review  and 
comment  (68  FR  51774,  August  28, 
2003)  the  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Particulate  Matter:  Policy  Assessment  of 
Scientific  and  Technical  Information 
(OAQPS  Staff  Paper— First' Draft)  (first 
draft  PM  Staff  Paperl  and  a  related 
technical  report.  Particulate  Matter 
Health  Risk  Assessment  for  Selected 
Urban  Areas  IDraft  Report!  (draft  PM 
Risk  Assessments  The  purpose  of  the 
first  draft  Staff  Paper  is  to  evaluate  the 
policv  implications  of  the  key  scientific 
and  technical  information  contained  in 
the  EPA's  AQCD  for  PM.  and  to  identify 
critical  elements  that  EPA  believes 
should  be  considered  in  the  review  of 
the  PM  NAAQS.  In  essence,  the  Staff 
Paper  is  intended  to  "bridge  the  gap  " 
between  the  scientific  review  contained 
in  the  AQCD  for  PM  and  the  public 
health  and  welfare  policy  judgments 
required  of  the  EPA  Administrator  in 
reviewing  the  PM  NAAQS.  The  draft 
Risk  Assessment  describes  and  presents 
the  preliminary  results  from  a  PM 
health  risk  assessment  for  fine  particles 
(PM:;.s),  coarse  fraction  particles 
(PM,„_:5).andPM,„.  Th(!risk 
assessment  methodology  and 
preliminarv  results  also  are  summarized 
in  the  first  draft  Staft  Paper.  Detailed 
summarv  information  on  the  liistory  of 
the  first  draft  Staff  Paper  and  draft  Risk 
Assessment  is  contained  in  a  previous 
EPA  Federal  Register  notice  (68  FR 
51774).  The  Review  of  the  National 
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Ambient  Air  Quality  Standards  for 
Particulate  Mattfr:  Policy  Assessment  of 
Scientific  and  Technical  Information 
(OAQPS  Staff  Paper— First  Draft]  and 
Particulate  Matter  Health  Risk 
Assessment  for  Selected  Urban  Areas 
(Draft  Report)  can  be  viewed  and 
downloaded  from  EPA's  Technology 
Transfer  Network  (TTN)  Web  site  at: 
http://i\-w\v.epa.(iov/ttn/naaqs/ 
standards/ pm/s_pm  Jndex.html.  Any 
questions  concerning  the  first  draft  Staff 
Paper  and  draft  Risk  Assessment  for  PM 
should  be  dirocti'd  to  Dr.  Marv  Ross. 
OAQPS-RTP,  at  telephone:  (919)  341- 
5170,  or  e-mail:  ross.mary^epa.gov. 

Availability  of  Additional  Meeting 
Materials:  A  copy  of  the  draft  agenda  for 
the  meeting  that  is  described  in  this 
notice  will  be  posted  on  the  SAB  Web 
site  at:  httpJ/wwv^. epa.gov/sab  (under 
the  "Agendas"  subheading)  in  advance 
of  the  CASAC  PM  Review  Panel 
meeting. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 
EPA  Science  Advisory  Board  Staff 
Office  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  Staff  Office  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously-submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  facc-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  Deadlines  for  getting  on  the 
public  speaker  list  for  a  meeting  are 
provided  above.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
Staff  Office  accepts  written  comments 
until  the  date  of  the  meeting  (unless 
otherwise  stated),  written  comments 
should  be  received  in  the  SAB  Staff 
Office  at  least  one  week  prior  to  the 
meeting  date  so  that  the  comments  may 
be  made  available  to  the  committee  for 
their  consideration.  Comments  should 
be  supplied  to  Mr.  Buttorfield  at  the 
address/contact  information  noted 
above  in  the  following  formats:  one  hard 
copy  with  original  signature,  and  one 
electronic  copy  via  e-mail  (acceptable 
file  format:  Adobe  Acrobat  PDF. 
WordPerfect.  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format)). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  ,35  copies  of  their  comments  for 
public  distribution. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting. 


including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Butterfield  at  the  phone  number  or  e- 
rnail  address  noted  above  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  October  16.  2003. 

Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory-  Board  Staff 
Office. 

IFR  n™    n.-?-2r,6B4  Filed  10-21-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0332;  FRL-7331-51 

FIFRA  Scientific  Advisory  Panel: 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  Scientific  Advisory 
Panel  (FIFRA  SAP)  to  consider  and 
review  the  Physiologically-Based 
Pharmacokinetic  Modelirig  (PBPK):  Pilot 
analysis  with  a  n-methyl  carbamate 
pesticide. 

DATES:  The  meeting  will  be  held  on 
December  11  and  12,  2003,  from  8:30 
a.m.  to  approximately  5  p.m.,  eastern 
standard  time. 

Comments:  For  the  deadline  for  the 
submission  of  requests  to  present  oral 
comments  and  the  submission  of 
written  comments,  see  Unit  1,E,  of  the 
SUPPLEMENTARY  INFORMATION. 

.\un}inations:  Xuminatiuns  of 
scientific  experts  to  serve  as  ad  hoc 
members  of  the  FIFRA  SAP  for  this 
meeting  should  be  provided  on  or  before 
November  3.  2003. 

Special  seating:  Requests  for  special 
seating  arrangements  should  be  made  at 
least  5  days  prior  to  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  telephone  number  for  the  Sheraton 
Crystal  City  Hotel  is  (703)  486-1111. 

Comments:  Written  comments  ma\'  be 
submitted  electronically  (preferred),  by 
mail,  or  through  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION. 

Xur.unutium,  reqae^t^.  to  present  oral 
comments,  and  special  seating:  To 
submit  nominations  to  serve  as  an  ad 
hoc  member  of  the  FIFRA  SAP  for  this 
meeting,  requests  for  special  seating 
arrangements,  or  requests  to  present  oral 


comments,  notif\'  the  Designated 
Fedpr.il  Offirial  (DFC^)  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  To 
ensure  proper  receipt  by  EPA.  your 
request  must  identifi,'  docket  ID  number 
OPP-2003-0332  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
M_\rta  R.  Christirfii   ;  j"-:^.,M.itf(i  Federal 
Official,  Office  of  Science  Coordination 
and  Policy  (7201M),  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460: 
telephone  number:  (202)  564-8450:  fax 
number:  (202)  564-8382:  e-mail  address: 
christian.m\Tta(iepa  gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA,  and  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0332.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  CrvstalMall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://H'ww.  epu  .gov/fedrgstr/. 
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EPA's  po.sition  paper,  charge/ 
questions  to  FIFRA  SAP,  FIFRA  SAP 
compositit)n  (i.e.,  members  and 
consultants  for  this  meeting)  and  the 
mectini^  agenda  will  be  available  as  soon 
a--  pi)ssii)le,  but  no  later  than  late 
November  2003.  In  addition,  the  Agency 
mav  provide  additional  background 
documents  as  the  materials  become 
available.  You  mav  obtain  electronic 
c;(jpies  of  these  documents,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  FIFRA 
SAP  Internet  Hume  Page  at  http:// 
wwv,-. epa.gov/scipoly /sap. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  m  the  system,  select  "search," 
tiien  key  in  the  appropriate  docket  ID 
number. 

(Certain  types  of  information  will  not 
be  placed  in  the  FPA  Dockets. 
Information  i:laimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  a\  ailable  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  avadablo  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
Be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

Public  commenters  should  note  that 
EPA's  pf)licv  is  that  public  comments, 
whether  submitted  elec:tronically  or'on 
paper,  will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  bv  statute.  When  EPA 
identifies  a  comment  containing 
copvrighted  material.  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  delivered  to  the 
docket  will  be  transferred  to  EPA's 
electronic  public  docket.  Public 
comments  in  hard  copy  that  are 
delivered  to  the  docket  will  be  scanned 
and  placed  in  EPA's  electronic  public 
docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  v^itten  by  the  docket 
staff. 

C.  How  anfi  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identif\'  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  Do  not  use  EPA  Dockets 
or  e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  yon  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comments 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comments,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comments  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 


at  http://www.epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0332.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@ppn.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0332.  In  contrast  to  EPA's 
electronic  public  doi  ket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  vou  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  bv  EPA's  e  mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 

comments  on  a  disk  or  CD  ROM  that 
you  deliver  as  described  in  Unit  I.C.2. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  hand  deliven,'  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticidp  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  \'A.  Attention: 
Docket  ID  number  OPP-2U03-0332. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

3.  By  mail.  Due  to  potential  delays  in 
EPA's  receipt  and  processing  of  mail, 
respondents  are  strongly  encouraged  to 
submit  comments  either  electronically 
or  by  hand  delivery  or  courier.  We 
cannot  guarantee  that  comments  sent 
via  mail  will  be  receiv  od  prior  to  the 
close  of  the  comment  period.  If  mailed, 
please  send  your  comments  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB)  (7502C).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001 .  Attenti(m:  Docket  ID 
number  OPP-2003-0332.  For  questions 
about  delivery  options,  please  c  ontact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  examples  to 
illustrate  your  concerns. 

.5.  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
document. 

6.  To  ensure  proper  receipt  bv  EPA, 
be  sure  to  identify-  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

E.  How  May  J  Participate  in  this 
Meeting? 

You  mav  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  To  ensure  proper  receipt  by  EPA, 
it  is  imperative  that  vou  identif\'  docket 
ID  number  C0PP-2nO3-O332  in  the 
subject  line  on  the  first  page  of  your 
request. 

1 .  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  comments.  Each  individual  or 
group  wishing  In  make  brief  oral 
comments  to  FIFRA  SAP  is  strongly 
advised  to  submit  their  requi^st  to  the 
DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than 
noon,  eastern  standard  time.  December 
1,  2003.  in  order  to  be  included  on  the 
meeting  agenda.  The  request  should 
identify  tbe  name  of  the  individual 
making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector.  3."5mm  projector,  chalkboard). 
Oral  comments  before  FIFRA  SAP  are 
limited  to  approximately  5  minutes 
unless  prior  arrangements  have  been 
made.  To  the  extent  that  time  permits, 
interested  persons  mav  be  permitted  by 
the  Chair  of  FIFRA  SAP  to  present  oral 
comments  at  the  meeting.  In  addition, 
each  speaker  should  bring  30  copies  of 
his  or  her  comments  and  presentation 
slides  for  distribution  to  FIFR.'K  SAP  at 
the  meeting. 

2.  Written  comments.  Although, 
submission  of  written  comments  are 
accepted  until  the  date  of  the  meeting 
(unless  otherwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted,  using  the  instructions  in 


I  nit  I,,  no  later  than  noon,  eastern 
standard  time.  November  24.  2003,  to 
provide  FIFRA  SAP  the  time  necessarv 
to  consider  and  review  the  written 
comments.  There  is  no  limit  on  the 
extent  of  written  comments  for 
consideration  by  FIFRA  SAP.  Persons 
wishing  to  submit  written  comments  at 
the  meeting  should  contact  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  30  copies. 

3.  Seating  at  the  meeting.  Seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  DFO  at  least  5  business  davs 
prior  to  the  meetint:  usinc  tlv 
information  under  FOR  FURTHER 
INFORMATION  CONTACT  SO  that 
appropriate  arrangements  can  be  made. 

4.  Request  for  nominations  to  sen's  as 
ad  hoc  members  of  the  FIFRA  SAP  for 
this  meeting.  The  FIFRA  SAP  staff 
routinely  solicit  the  stakeholder 
community  for  nominations  to  serve  as 
ad  hoc  members  of  the  FIFRA  SAP  for 
each  meeting.  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  to  serve  on  the  FIFRA  SAP 
for  a  specific  meeting.  No  interested 
person  shall  be  ineligible  to  serve  bv 
reason  of  their  membership  on  any  other 
advisory'  committee  to  a  Federal 
department  or  agency  or  their 
employment  by  a  Federal  department  or 
agency  (except  the  EPA).  Individuals 
nominated  should  have  expertise  in  one 
or  more  of  the  following  areas:  PBPK 
Modeling  and  PBPK-Related  Issues, 
modeling  and  quantitative  issues,  and 
cholinesterase  and  cholinesterase- 
inhibiting  chemicals.  Nominees  should 
be  scientists  who  have  sufficient 
professional  qualifications,  including 
training  and  experience,  to  be  capable  of 
providing  expert  comments  on  the 
issues  for  this  meeting.  Nominees 
should  be  identified  by  name, 
occupation,  position,  address,  and 
telephone  number.  Nominations  should 
be  provided  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  on  or 
before  Novemb(>r  1.  2003. 

The  criteria  for  selecting  scientists  to 
serve  on  the  FIFRA  SAP  are  that  these 
persons  be  recognized  scientists-experts 
in  their  fields;  that  they  be  as  impartial 
and  objective  as  possible;  that  they 
represent  an  array  of  backgrounds  and 
perspectives  (within  their  disciplines); 
have  no  financial  conflict  of  interest: 
have  not  previously  been  involved  with 
the  scientific  peer  review  of  the  issue(s) 
presented;  and  that  they  be  available  to 
participate  fully  in  the  review,  which 
will  be  conducted  over  a  relatively 
short-time  frame.  Nominees  will  be 
asked  to  attend  the  public  meetings  and 


to  participate  in  the  discussion  of  key 
issues  and  assumptions  at  these 
meetings.  Finally,  they  will  be  asked  to 
review  and  to  help  finalize  the  meeting 
minutes. 

If  a  FIFRA  SAP  nominee  is  considered 
to  assist  in  a  review  by  the  FIFRA  SAP 
for  a  particular  session,  the  nominee  is 
subject  to  the  provisions  of  5  CFR  part 
2634,  Executive  Branch  Financial 
Disclosure,  as  supplemented  bv  the  EPA 
in  5  CFR  part  6401.  As  such,  the  FIFRA 
SAP  nominee  is  required  to  submit  a 
Confidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory' 
Committees  at  the  U.S.  Environmental 
Protection  Agency  (EPA  Form  3110-48 
5-02)  which  shall  fully  disclose,  among 
other  financial  interests,  the  nominee's 
employment,  stocks,  and  bonds,  and 
where  applicable,  sources  of  research 
support.  The  EPA  will  evaluate  the 
nominee's  financial  disclosure  form  to 
assess  that  there  are  no  formal  conflicts 
of  interest  before  the  nominee  is 
considered  to  serve  on  the  FIFRA  SAP. 
Selected  FIFRA  SAP  members  will  be 
hired  as  a  "Special  Government 
Employee"  The  Agency  will  review  all 
nominations.  FIFRA  SAP  members 
participating  at  this  meeting  will  be 
posted  on  the  FIFRA  SAP  web  site  or 
may  be  obtained  by  contacting  the  PIRIB 
at  the  address  or  telephone  number 
listed  in  Unit  I. 

II.  Background 

A.  Purpose  of  the  FIFRA  SAP 

Amendments  to  FIFRA  enacted 
November  28.  1975  (7  U.S.C.  136w(d)). 
include  a  requirement  under  section 
25(d)  that  notices  of  intent  to  cancel  or 
reclassif\'  pesticide  regulations  pursuant 
to  section  6(b)(2)  of  FIFRA.  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a)  of  FIFRA.  be 
submitted  to  a  SAP  prior  to  being  made 
public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d)  of  FIFRA. 
the  FIFRA  SAP  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  FIFRA  SAP  also  shall  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regulatory  actions  under  sections  6(b) 
and  25(a)' of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  ser\'e  on  the  FIFRA  SAP 
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for  staggt'Tod  terms  nf  4  vears.  based  on 
rcciimniendations  from  the  Naticmal 
Institutes  of  Health  and  the  National 
Science  Foundation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 
Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 

/)'  Public  Meeting 

The  FIFRA  SAP  "Will  meet  to  consider 
and  review  the  Physiologically-Based 
Pharmacnkinetic  Modeling  (PBPK):  Pilot 
analysis  with  a  n-methyl  carbamate 
pesticide.  The  Agency  is  in  the  early 
stages  of  developing  a  methodology  that 
incorporates  PBPK  modeling  to  assess 
the  cumulative  risk  for  the  n-methyl 
carbamate  pesticides.  The  intent  of  this 
methodology  is  to  provide  a  basis  for 
extrapolation  of  cumulative  risk  of 
multiple  f.ommon  mechanism  chemicals 
ht'tween  species,  from  high  to  low 
doses,  and  across  temporal  dosing 
patterns  and  routes  of  exposure.  A.s  a 
starting  point,  the  Agency  will  present 
its  PBPK  approach  for  one  n-methyl 
carbamate.  The  purpose  of  the  meeting 
will  be  to  review  a  pilot  analysis  of  this 
PBPK  model.  The  Agency  will  request 
( omment  from  the  panel  on  various 
technical  aspects  of  the  pilot  approach 
(e.g..  model  structure,  pharmacokinetic 
and  dynamic  parameters). 

C.  FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
ri'commeridations  to  the  Agency  in 
approximately  60  days  after  the 
meeting.  The  meeting  minutes  will  be 
posted  on  the  FIFR>\  SAP  web  site  or 
may  bt-  obtained  by  contacting  the  PIRIB 
at  the  address  or  telephone  number 
listed  in  Unit  I. 

List  of  Subjects 

Knvironmental  protection.  Pesticides 

and  pests. 

Dated: October  10,  2003. 
losepti  I    Mcrcnilii, 

Director.  Office  o)  Science  Coordination  and 

Policy. 

|FR  Doc.  03-26669  Filed  10-21-03:  8:45 
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ENVIRONMENTAL  PROTECTION 
AGENCY   I 

[FRL-7577-4] 

Science  Advisory  Board  Staff  Office; 
Committee  on  Valuing  the  Protection 
of  Ecological  Systems  and  Services 
Notification  of  Upcoming  Public 
Workshop  and  Public  Advisory 
Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 


SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  is  announcing 
a  non-advisory  public  workshop  and  a 
public  advisory  meeting  of  the  Board's 
Committee  on  Valuing  the  Protection  of 
Ecological  Systems  and  Services 
(Committee). 

DATES:  October  27,  2003.  The 
Committee  will  participate  in  an  Initial 
EPA  Background  Workshop  for  the 
Committee  from  9  a.m.-6  p.m.  (Eastern 
Time). 

October,28.  2003.  A  public  advisory 
meeting  for  the  Committee  will  be  held 
from  8:30  a.m.  to  6  p.m.  on  October  28, 
200.3. 

ADDRESSES:  The  meeting  location  for  the 
October  27.  200.3  workshop  and  the 
Ocrtober  28,  2003  Committee  meeting 
will  be  in  Washington,  DC.  The  meeting 
location  v^(ill  be  announced  on  the  SAB 
Web  site.  http://\vv^iv.epa.gov/sab  in 
advance  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  the  upcoming 
workshop^  the  upcoming  advisory 
meeting,  or  the  ("ommittee  may  contact 
Dr.  Angela  Nugent.  Designated  Federal 
Officer  (DFO).  U.S.  EPA  Science 
Advisory  poard  (1400A).  1200 
Pennsvlvinia  Avenue,  NW.. 
Washington,  DC  20460;  by  telephone/ 
voice  maij  at  (202)  564-4562;  or  via  e- 
mail  at  ni^gent.angela@epa.gov.  General 
infrjrmati6n  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
\vww.  epai^ov/sab. 
SUPPLEMENTARY  INFORMATION: 

Background:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  >)otice  is  given  that  the 
Committee  will  hold  a  public  meeting, 
as  described  above,  to  provide  initial 
consultative  advice  on  the  development 
of  EPA's  Strategic  Plan  for  Ecological 
Benefits  ^nd  to  plan  the  Committee's 
work. 

Background  on  the  Committee  and  its 
charge  was  provided  in  a  Federal 
Register  notice  published  on  March  7, 
2003  (68  FR  11082-11084).  The  overall 
charge  to  the  Committee  is  to  assess 


Agency  needs  and  the  state  of  the  art 
and  science  of  valuing  protection  of 
ecological  systems  and  services,  and 
then  to  identic  key  areas  for  improving 
knowledge,  methodologies,  practice, 
and  research. 

At  its  first  advisory  meeting,  the 
Committee  will  be  providing 
consultative  advice  on  the  Agency's 
plans  to  develop  an  "Ecological  Benefits 
Assessment  Strategic  Plan."  Documents 
related  to  that  consultation  will  be 
available  at  the  following  website, 
maintained  by  EPA's  National  Center  for 
Envirrmmental  Economics  at:  http:// 
ynsf  mite. epn. gov /ee/epa/eed.nsf/ 
webp(iges/homepage?Opendocument.  A 
notice  in  the  "News  Alerts"  box  will 
direct  readers  to  the  materials. 
The  purpose  of  the  day-long 
workshop,  which  precedes  the  advisory 
met^ting,  will  be  to  provide  a  brief 
introduction  for  the  Committee  to  the 
major  types  of  EPA  dt^cisions  involving 
valuing  ecological  systems  and  services, 
current  FlPA  tools  and  EPA's  needs. 

Agendas  fur  the  public  workshop  and 
advisoiy  meeting  will  be  posted  on  the 
SAB  website  ten  days  before  the  dates 
of  those  events. 

Procedures  for  Providing  Public 
Comment.  It  is  the  policy  of  the  EIP.A 
Science  Advisory  Board  (SAB)  Staff 
Office  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenexer  ptjssible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  Oral  Comments: 
In  general,  each  individual  or  group 
requesting  an  oral  presentation  at  a  face- 
to-face  meeting  will  be  limited  to  a  total 
time  often  minutes  (unless  otherwise 
indicated).  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Inti^rested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  identified  above  at  least 
one  week  prior  to  the  meeting  in  order 
to  be  placed  on  the  public  speaker  list 
for  the  meeting.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distriluition  to 
the  participants  and  public:  at  the 
meeting.  \Vritten  Comments:  Although 
written  comments  are  accepted  until  the 
date  of  the  meeting  (unless  t>therwise 
stated),  written  comments  should  be 
received  in  the  SAB  Staff  Office  at  least 
one  week  prior  to  the  meeting  date  so 
that  the  CL^mments  may  be  made 
available  to  the  committee  for  their 
consideration.  Comments  should  be 
supplied  to  the  DFO  at  the  address/ 
contact  information  noted  above  in  the 
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following  formats:  One  hard  copy  with 
original  signature,  and  one  electrdnic 
copy  via  e-mail  (aci:eptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format)).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Mppting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Dr.  Nugent  at 
least  five  business  davs  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  October  16,  2003. 
Vanessa  T.  Vu. 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 
|FR  Doc.  0.3-26665  Filed  10-21-03;  8:45  ami 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7577-8] 

Peer-Consultation  Workshop  on 
Tropospheric  Ozone  Formation. 
Concentrations.  Exposure  Estimates 
and  Health  Effects 

AGENCY:  Environmental  Protection 
Agent  y. 

ACTION:  Notice  of  a  peer-consultation 
workshop  and  public  meeting. 

SUMMARY:  Today  the  U.S.  Environmental 
Protection  Agency  (EPA)  announces  an 
October  29- ,30,  2003.  expert  peer- 
consultation  workshop  to  facilitate 
preparation  of  preliminary  draft 
chapters  that  cover  tropospheric  ozone 
(formation,  concentrations,  and 
exposure  estimates)  and  the  effects  of 
ozone  expcsure  in  laboratory  animals 
and  on  humans  for  an  external  review 
draft  of  a  revised  EPA  dcjcument.  Air 
Qunlitv  Criteria  for  Ozone  and  Related 
Photochemical  Oxidants.  Science 
Applications  International  Corporation 
(SAIC),  an  EPA  contractor,  will 
organize,  convene,  and  conduct  the 
peer-consultation  workshop.  Workshop 
draft  chapters  on  these  topics,  prepared 
by  the  EP.-\'s  National  Center  for 
Environmental  Assessment  within  the 
Office  of  Research  and  Dexelopment, 
will  be  available  to  registered  public 
observers  at  the  work.shop.  NCEA  will 
consider  the  workshop,  peer- 
consultation  advice  in  preparing  revised 
chapters  for  later  release  for  public 
comment. 

DATES:  The  peer-consultation  workshop 

will  begin  nn  Wednesday.  October  29, 
2003,  at  8:30  a.m.,  and  end  on 


Thursday,  October  30.  2003,  at  5  p.m. 
Members  of  the  public  are  invited  to 
attend  the  workshop  as  observers. 
ADDRESSES:  The  peer-consultation 
wnrkshoj)  will  be  held  in  the 
Auditorium  of  the  U.S.  Environmental 
Protection  Agency,  109  T.W.  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina  27709.  Logistics  and 
registration  for  the  workshop  are  being 
arranged  by  SAIC,  11251  Roger  Bacon 
Drive.  Reston.  VA  20190.  To  attend  the 
workshop,  register  by  Monday.  October 
27.  2003.  bv  contacting  Ms.  Alina 
Martin,  SAIC,  at  (703)  318-4678,  or  by 
sending  a  facsimile  to  (703)  736-0826. 
You  can  also  register  in  advance  via  e- 
mail  at  tcs-events@saic.com.  Space  is 
limited,  and  reservations  will  be 
accepted  on  a  first-come,  first-serve 
basis.  On-site  registration  on  October 
29-30,  2003,  will  be  available,  as  space 
allow- 

FOR  FURTHER  INFORMATION  CONTACT: 
HP.\s  contractor.  S.\U  ..  --iKjuld  be 
contacted  for  details  pertaining  to  the 
workshop,  registration,  and  logistics. 
For  technical  information  contact:  lames 
Raub.  U.S.  EPA,  NCEA-RTP.  B243-01, 
Research  Triangle  Park.  NC  2771 1 ; 
telephone:  (919)  541-4157;  facsimile: 
(919)  541-1818;  or  e-mail: 
rauh.iames@epa.gov. 

SUPPLEMENTARY  INFORMATION:  As 
discussed  m  a  previous  call  for 
information  (65  FR  57'610.  September 
26,  2000),  EPA  is  in  the  process  of 
updating,  and  revising  where 
appropriate,  the  document  Air  Quality 
Criteria  for  Ozone  and  Related 
Photochemical  Oxidants  (Ozone  Criteria 
Document),  as  issued  in  luly  1996. 
Sections  108  and  109  of  the  C'ean  Air 
Act  require  that  EPA  carry  out  a 
periodic  review  and  revision,  where 
appropriate,  of  the  air  quality  criteria 
and  national  ambient  air  quality 
standards  (NAAQS)  for  "criteria"  air 
pollutants  such  as  ozone. 

As  part  of  the  review  of  the  air  quality 
criteria  for  ozone,  a  series  of  peer- 
consultation  workshops  are  being 
convened  to  discuss  and  help  prepare 
draft  sections  and  chapters  for  the 
revised  Ozone  Criteria  Document. 
Preliminary  outlines  of  the  proposed 
chapters  were  presented  in  the  draft 
Project  Work  Plan  released  for  public 
comment  and  for  review  by  the  Clean 
Air  Scientific  Advisory  Committee  of 
EPA's  Science  Advisory  Board  (66  FR 
67524,  December  31,  2001;  68  FR  3527, 
January  24,  2003).  The  first  peer- 
consultation  workshop  was  held  on 
April  22  and  23.  2003  (68  FR  17365. 
April  19,  2003),  to  help  develop  a  draft 
chapter  on  the  environmental  effects  of 
ozone. 


Copies  of  the  draft  materials  for  this 
next  consultation  workshop  will  be 
made  available  to  the  public  at  the 
workshop.  Workshop  draft  sections  and 
chapters  will  be  revised  for  inclusion  in 
the  First  External  Review  Draft  of  the 
Ozone  Air  Quality  Criteria  Document  to 
be  released  later  for  public  comment 
and  for  review  by  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  EPA's  Science  Advisory  Board.  EPA 
will  announce  the  availability  of  this 
draft  in  a  subsequent  Federal  Register 
notice  and,  at  that  time,  will  provide 
ample  opportunity  for  public  review 
and  submission  of  written  comments. 

Interested  parties  are  invited  to  assist 
the  EPA  in  further  developing  and 
refining  the  scientific  information  base 
by  identifying  and  submitting  new 
information  on  the  potential  health  and 
environmental  effects  of  ozone.  To  be 
considered  for  inclusion  in  the  criteria 
document,  submitted  information 
should  be  published  or  be  accepted  for 
publication  in  a  peer-reviewed  scientific 
journal. 

Dated:  October  17,  2003. 
Peter  W.  Preuss. 

Director.  National  Center  for  Environmental 

Assessment. 

|FR  Dor.  03-26752  Filed  10-21-03;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0347:  FRL-7324-^] 

Diazinon;  Product  Registrations 
Cancellation  Order 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
cancellation  order  for  the  cancellations, 
as  requested  by  Drexel  Chemical 
Company  and  Makhteshim  Chemical 
Works.  Limited,  for  all  of  their  outdoor 
non-agricultural  manufacturing-use 
products  containing  diazinon  (O.O- 
diethyl  0-(2-ispropyl-6-methyl-4- 
pyrimidinyl)  phosphorthioate].  and  as 
requested  by  Walla  Walla 
Environmental.  Incorporated,  for  its 
only  outdoor  non-agricultural  end-use 
product  containing  diazinon.  This  order 
follows  up  a  July  11,  2003  notice  of 
receipt  of  requests  from  the  three 
companies  for  cancellations  of  the  abov'e 
named  product  registrations.  In  the  July 
11,  2003  notice.  EPA  indicated  that  it 
would  issue  an  order  granting  the 
voluntary  product  registration 
cancellations,  unless  the  Agency 
received  substantive  conunents  within 
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the  comment  period  thai  would  merit  its 
further  review  of  these  requests.  The 
Agency  did  not  receive  anv  comments 
specific  to  the«e  requested 
cancellations.  Ace nrdingiv.  EF'A  hereby 
issues  in  this  notice  a  cancellation  order 
granting  the  requested  cancellations. 
Any  distribution,  sale,  or  use  of  the 
products  subject  to  this  cancellation 
order  is  onlv  permitted  in  accordance 
with  the  terms  of  the  existing  stocks 
provisions  of  this  cancellation  order. 

DATES:  This  cancellation  order  is 

effective  immediatelv 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Plummer.  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(70.3)  305-0076;  e-mail  address: 
plummer. stephnnie'at'pa.oov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A   Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  vou  have  anv  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B  Hoiv  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information':' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0347.  The  official  public 
docket  consists  of  the  documents 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBl) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  EPA  also 
established  two  dockets  containing 
documents  in  support  of  the  diazinon 
IRED.  They  are  dockets  OPP-34225  and 
OPP-2002-0251.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.llwww.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  cancellation, 
as  requested  by  Drexel  Chemical 


Company  and  Makhteshim  Chemical 
Works.  Limited  of  all  of  their  diazinon 
outdoor  non-agricultural  manufacturing- 
use  products  registered  under  section  3 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA),  and 
cancellation,  as  requested  by  Walla 
Walla  Environmental.  Incorporated,  of 
its  only  diazinon  outdoor  non- 
agricultural  end-use  product.  These 
registrations  are  listed  in  ascending 
sequence  by  registration  number  in 
Tabl(>  1  of  this  unit. 

A.  Background  Information 

Diazinon  is  an  organophosphorous 
insecticide  and  is  one  of  the  most 
widely  used  insecticides  in  the  United 
States.  It  is  used  for  outdoor  non- 
agricultural,  as  w'ell  as  agricultural,  pest 
control. 

Under  the  December  5,  2000, 
Memorandum  of  Agreement  between 
the  technical  registrants  of  diazinon  and 
EPA,  as  well  as  a  February  14,  2001 
letter,  from  Drexel  Chemical  Company, 
both  Makhteshim  Chemical  Works. 
Limited  and  Drexel  Chemical  Company 
requested,  under  FIFRA  section  6(f). 
that  EPA  cancel,  effective  as  of  June  30, 
2003,  the  registrations  of  all  diazinon 
manufacturing-use  products  permitting 
formulation  for  outdoor  non-agricultural 
use.  These  requests  were  contingent 
upon  EPA's  granting  of  certain  existing 
stocks  provisions,  which  are  set  forth  in 
Unit  V.  of  this  notice.  In  a  June  5,  2003 
letter,  Walla  Walla  Environmental, 
Incorporated  requested,  under  FIFRA 
section  6(f),  that  EPA  cancel  the 
registration  of  its  only  diazinon  outdoor 
non-agricultural  end-use  product.  EPA 
announced  its  receipt  of  the  above- 
mentioned  cancellation  requests  in  a 
Federal  Register  notice  dated  Julv  11, 
2003  (FRL-7310-2). 


Table  1.— Registrations  with  Pending  Requests  for  Cancellation 


Registration  number 

Product  name 

Chemical  name 

11678-62 

Diazol  Diazinon  Technical  Stabilized  HG 

Diazinon 

11678-64 

Diazol  Diazinon  Stabilized  Oil  Concentrate  HG 

Diazinon 

19713-524 

Drexel  Diazinon  Technical  HG 

Diazinon 

47332^ 

CPF-2D  Insecticide 

Diazinon 
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Table  2  of  this  unit  includes  the 
names  and  addresses  of  records  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  ascending  sequence  by  EPA 
company  number:  - 

Table  2.— Registrants  Requesting 
Voluntary  Cancellation 


EPA  company 
numtjer 

Company  name  and  ad- 
dress 

11678 

Makhteshim  Chemical 
Works,  Limited,  551 
Fifth  Avenue.  Suite 
1100,  New  York,  NY 
10176 

19713 

Drexel  Chemical  Com- 
pany, 1700  Channel 
Avenue,  P  0  Box 

13327,  Memphis.  TN 
38113 

47332 

Walla  Walla  Environ- 
mental. Incorporated, 
PO  Box  1298,  Walla 
Walla.  WA  99362 

III.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
hereby  approves  the  requested 
cancellations  of  diazinon  product 
registrations  identified  in  Table  1  of  this 
notice.  Accordingly,  the  Agency  orders 
that  the  diazinon  product  registrations 
identified  in  Table  1  are  hereby 
canceled.  Any  distribution,  sale,  or  use 
of  existing  stocks  of  these  products  in  a 
manner  inconsistent  with  any  of  the 
provisions  for  disposition  of  existing 
stocks  set  forth  below  in  Unit  V.  of  this 
notice  will  be  considered  a  violation  of 
FIFRA. 

IV.  What  is  the  Agency's  Authority  ior 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
The  cancellation  order  issued  in  this 


notice  includes  the  following  existing 
stocks  provisions: 

A.  Outdoor  Non-Agricultural  ■ 
Manufacturing-Use  Products 

1.  Distribution  or  sale.  The 
distribution  or  sale  of  existing  stocks  of 
any  outdoor  non-agricultural 
manufacturing-use  product  referenced 
in  this  notice  (EPA  Reg.  No.  11678-62, 
11678-64,  and  19713-524)  is  no  longer 
lawful,  except  for  the  purposes  of  export 
consistent  with  FIFRA  section  17  and 
proper  disposal  in  accordance  with 
applicable  law. 

2.  Use  for  producing  other  products. 
The  use  of  existing  stocks  of  any 
manufacturing-use  product  identified  in 
Table  1  for  formulation  into  any  other 
product  labeled  for  outdoor  non- 
agricultural  use  is  no  longer  lawful 
under  FIFRA. 

The  effective  date  of  the  cancellation 
order  is  intended  to  be  immediate  for 
the  outdoor  non-agricultural  products 
listed  in  Table  1  (EPA  Reg.  No.  11678- 
62,  11678-64,  19713-524,  and  47332- 
4). 

B.  Outdoor  Non-Agricultural  End-Use 
Products 

1.  Distribution  or  sale  by  registrant. 
The  distribution  or  sale  of  existing 
stocks  by  Walla  Walla  Environmental. 
Incorporated,  of  the  end-use  product 
referenced  in  this  notice  (EPA  Reg,  No. 
47332—4)  is  no  longer  lawful  under 
FIFRA,  except  for  purposes  of  shipping 
such  stocks  for  export  consistent  with 
the  requirements  of  FIFRA  section  17  or 
proper  disposal  in  accordance  with 
applicable  law. 

2.  Retail  and  other  distribution  or 
sale.  The  distribution  or  sale  of  existing 
stocks  by  persons  other  than  Walla 
Walla  Environmental,  Incorporated,  will 
be  prohibited  after  December  31,  2004, 
except  for  purposes  of  product  recovery 
pursuant  to  the  2000  Memorandum  of 
Agreement,  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  FIFRA  section  17,  or  proper 'disposal 
in  accordance  with  applicable  law. 

3.  Use  of  existing  stocks.  Use  of 
existing  stocks  may  continue  until 
stocks  are  exhausted.  Any  such  use 
must  be  in  accordance  with  the  label. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  29,  2003. 
Betty  Shackleford, 

Acting  Director.  Special  Review  and 

Reregistration  Division.  Office  of  Pesticide 

Programs. 

|FR  Dot .  n3-2(i413  Filed  10-21-03;  8:45  ami 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0317    FRL-7328--4] 

Bacillus  thuringiensis  Cry3Bb1:  Notice 
of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  Exemption  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  oii  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0317,  must  be  received  on  or  before 
Nnvember  21,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 

Tnit  1    nfthi- SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  308  8715;  e-mail  address: 
mendelsnhn.mike^cpn.sov. 

SUPPLEMENTARY  INFORMATION: 

1.  General  Intormation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B.  Hnw  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1    Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  FD  number  OPP-2003- 
0317.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
informatif)n  and  Records  Integrity 
Branch  (PIRIB).  Rm,  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Mondav 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://ww\v.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://ni\'w.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  view  ing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  offic:ia!  public  docket.  To  the 
extent  feasible,  puhliciv  available 
docket  materials  will  be  made  available 
in  EPA's  electronif  public  docket.  When 
d  document  is  selected  from  the  index 
list  in  EPA  dockets,  the  system  will 
identifj'  whether  the  document  is 


available  for  viewing  in  EPA's  electronic 
public  docket.  Although,  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  IB.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  an^  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronicailly,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  oumber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 


comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  polif;y  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
providetl  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technic:al  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0317.  the 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  vou 
provide  it  in  the  body  of  your  cpmment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0317.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  acicepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
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DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-031 7. 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hvvv..  Arlington.  VA,  Attention: 
Docket  IDNumber  OPP-2003-0317. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  informatitm  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  bv  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  ajid  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
mfnrination  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
pl('.i';c  ( (in-.. lit  thi'  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensure  proper  receipt  by  EPA. 
fete  sure  to  identify'  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  mav  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives,  Pood  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  9,  2003. 

Janet  L.  Andersen, 

Dirvctur,  Biopcsticides  and  Polhition 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Fetilion 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed, 

I.  Monsanto  Company 

PP  7F4888 

EPA  has  received  a  pesticide  petition 
request  from  Monsanto  Company,  800 
North  Lindberg  Blvd.,  St.  Louis, 
Missouri  63167,  proposing  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
removing  the  time  limitation  for  the 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant-incorporated 
protectant  Bacillus  thuringiensis 
CrySBbl  protein  and  the  genetic 
material  necessary  for  its  production  in 
corn  in  or  on  field  corn,  sweet  corn,  and 


popcorn.  The  tolerance  exemption  was 
originally  requested  under  pesticide 
petition  number  PF  7F4888. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA.  as  amended,  Monsanto 
Company  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Monsanto  Company  and  EPA  has  not 
fully  evaluated  the  merits  of  (he 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  die 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Com  has  been  genetically  transformed 
to  produce  variants  of  the  Bacillus 
thuringiensis  protein  Cry3Bbl.  The. 
production  of  Cry3Bbl  protein  in  root 
tissue  protects  com  from  damage  caused 
by  corn  rootworm  larval  feeding.  Plants 
producing  this  protein  are  derived  from 
transformation  events  that  contain  the 
insecticidal  gene  and  the  genetic 
material  necessary  for  its  expression  in 
corn.  Data  developed  with  multiple 
Cry3Bbl  variants  and  corn 
transformation  events  indicate  that  the 
protein  poses  no  foreseeable  risks  to 
nontarget  organisms,  including 
mammals,  birds,  fish,  beneficial  insects 
and  earthworms.  Cry3Bbl  corn  is  less 
toxic  than  all  other  currently  registered 
rootworm  control  products.  Cry3Bbl 
cofft  provides  growers  with  a  highly 
efficacious  product  for  controlling 
damage  caused  by  corn  rootworms  that 
is  compatible  with  integrated  pest 
management  practices. 

B.  Product  Identity/Chemistry 

1 .  Identity  of  the  pesticide  and 
corresponding  residues.  The  gene 
encoding  CrySBbl  protein  was  isolated 
from  Bacillus  thuringiensis  subspecies 
kumamotoensis  and  modified  before 
insertion  into  com.  Data  characterizing 
the  CrySBbl  variant  produced  in  corn 
have  been  submitted  to  and  reviewed  by 
EPA.  Safety  studies  were  conducted 
with  purified  extracts  of  Cry3Bbl 
produced  in  a  heterologous  bacterial 
fermentation  system.  Data  submitted  by 
Monsanto  demonstrate  that  the  plant- 
and  bacterial-produced  proteins  are 
equivalent  with  respect  to 
immunoreactivity,  molecular  weight, 
amino  acid  sequence,  level  of 
glycosvlation,  and  insecticidal  activity. 
Production  of  microbial  Crv3Bbl  was 
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needod  to  obtain  sufficient  quantities  of 
thf  protein  for  use  in  safety  testing. 

2   M'lgnitudp  nt  ri-sidue  at  the  time  of- 
banfst  and  n}(^tlind  iisfd  to  determine 
the  residue.  Cry.iBbl  residue  data 
should  not  be  required  for  a  human 
health  effects  assessment  because  of  the 
demonstrated  lack  of  mammalian 
tn.\icity. 

>.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  A  validated  method  for 
extraction  and  direct  enzyme  linked 
immunosorbent  assay  (ELISA)  analysis 
of  Cry^Bbl  in  corn  grain  has  been 
submitted  to  the  Agency. 

C  Mammalian  Toxicological  Profile 

Cry  proteins  have  been  used  safelv 
and  effectively  as  pest  control  agents  in 
microbial  Bacillus  thuringiensis 
formuldtions  for  more  than  40  years. 
The  numerous  toxicology  studies 
conducted  with  these  microbial 
products  show  no  significant  adverse 
effects,  and  demonstrate  that  the 
products  are  practically  nontoxic  to 
mammals.  An  exemption  from  the 
requirement  of  a  tolerance  has  been  in 
place  for  these  products  since  at  least 
m71  {40CFR  180.1011). 

Data  have  been  submitted 
demonstrating  the  lack  of  mammalian 
toxicity  at  high  levels  of  exposure  to 
purified  Cry3Bbl  proteins.  These  data 
demonstrate  the  safety  of  the  proteins  at 
levels  well  above  maximum  possible 
exposure  levels  that  are  reasonably 
anticipated  in  crops.  This  conclusion  is 
consistent  with  the  Agency  position 
regarding  toxic:ity  and  residue  data 
requirements  for  the  microbial  Bacillus 
thuringiensis  products  from  which  tltis 
plant-incorporated  protectant  was 
derived  (40  CFR  158.740(b)(2)(i)).  For 
microbial  products,  further  toxicity 
testing  and  residue  data  are  only 
triggered  by  significant  acute  effects  in 
studies  such  as  the  mouse  oral  toxicity 
study,  to  verify  the  observed  effects  and 
clarify  the  source  of  these  effects  {i.e.'. 
Tier  II  and  Tier  III  testing). 

.\cute  oral  toxicity  studies  have  been 
submitted  for  three  Crv.3Bbl  variants. 
Those  variants  of  the  wild  type  Crv3Bbl 
protein  contain  a  small  number  of 
amino  acid  substitutions  (four  to  seven) 
to  enhance  insecticidal  activity  against 
corn  rootworm  larvae.  The  acute  oral 
toxicity  data  submitted  support  a 
prediction  that  Crv3Bbl  protein  will  be 
nontoxic  to  humans.  Male  and  female 
mice  (10  per  sex  per  dose  level)  were 
dosed  with  36,  396.  or  3.780  milligrams/ 
kilogram  bodyweight  (mg/kg  bwt)  of 
Cry3Bhl  protein  for  one  variant.  Mice 
were  dosed  with  39,  419.  or  2.980  mg/ 
kg  bwt  for  a  second  Cry3Bbl  variant. 


Mice  were  dosed  with  400,  1,100,  or 
3,200  mg/kg  bwt  of  Cry3Bbl  for  a  third 
Cry3Bbl  variant.  In  one  study,  two 
animals  in  the  high  dose  group  died 
within  a  day  of  dosing.  These  animals 
both  had  signs  of  trauma  probably  due 
to  dose  administration  (i.e.,  lung 
perforation  or  severe  discoloration  of 
lung,  stomach,  brain,  and  small 
intestinal  tissue).  No  clinical  signs  were 
observed  in  the  surviving  animals  and 
body  weight  gains  were  normal 
throughout  the  14-day  study  for  the 
remaining  animals.  Gross  necropsies 
performed  at  the  end  of  the  study 
indicated  no  findings  of  toxicity 
attributed  to  exposure  to  the  test 
substance  in  any  of  the  three  studies.  No 
other  mortality  or  clinical  signs 
attributed  to  the  test  substance  were 
noted  in  any  of  the  studies. 

When  pBoteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  lowlevels  (Sjoblad,  R.  at  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  products. "  Regulatory  Toxicol. 
Pharmacol  15:3-9,  1992).  Since  no 
acute  effedls  were  shown  to  be  caused 
by  Cry3BbJ  proteins,  even  at  relatively 
high  dose  levels,  they  are  not 
considered  toxic.  Furthermore,  amino 
acid  sequence  comparisons  between  the 
CrySBbl  variants  and  known  toxic 
proteins  available  in  public  databases 
showed  no  similarities. 

Since  CrH,'3Bbl  variants  are  proteins, 
the  potential  for  allergic  sensitivities 
was  evaluated.  Current  scientific 
knowledge  suggests  that  common  food 
allergens  are  present  at  high 
concentrations  in  food,  are  resistant  to 
pepsin  digestion,  may  he  resistant  to 
acid  or  heat,  and  can  be  glycosylated. 
Data  have  been  submitted 
demonstrating  that  the  CrySBbl  proteins 
are  rapidly  degraded  by  gastric  fluid  in 
vitro.  In  a  solution  of  simulated  gastric 
fluid  (pH  1.2  U.S.  Pharmacopeia), 
complete  degradation  of  detectable 
CrySBbl  protein  occurred  within  30 
seconds.  Insect  bioassay  data  indicate 
that  the  protein  loses  insecticidal 
activity  within  2  minutes  of  incubation 
in  simulated  gastric  fluid.  Incubation  in 
simulated  intestinal  fluid  resulted  in  a 
-59  kDa  protein  digestion  product. 
CrySBbl  protein  produced  in  corn  is  not 
glycosylated  and  it  is  not  detectable  in 
grain  following  baking  at  elevated 
temperatures. 

An  analysis  of  amino  acid  sequences 
of  known  allergens  uncovered  no 
evidence  of  sequence  homology  with 
CrySBbl.  even  at  the  level  of  eight 
contiguous  amino  acid  residues.  The 
potential  for  CrySBbl  proteins  to  be 
food  allergens  is  minimal.  Regarding 
toxicity  tothe  immune  system,  the  acute 


oral  toxicity  data  submitted  support  the 
prediction  that  CrySBbl  proteins  will  be 
nontoxic  to  humans. 

The  genetic  material  encoding  the 
CrySBbl  proteins  and  the  regulatory 
regions  controlling  expression  of  the 
nucleotide  sequence  encoding  CrySBbl 
proteins  are  nucleic  acids 
deoxyribonucleic  acid/ribonucleic  acid 
((DNA)  and  (RNA1).  DNA  and  RNA 
occur  in  all  forms  of  plant  and  animal 
life  and  there  is  no  documented 
instance  of  nucleic  acids  being 
associated  with  toxic  effects  when 
consumed  as  a  c()mp(ment  of  food.  Data 
characterizing  the  genetic  material 
necessary  for  the  production  of  CrySBbl 
in  corn  has  been  provided  to  the 
Agency.  No  mammalian  toxicity  is 
anticipated  from  dietar\'  exposure  to  the 
genetic  material  necessary  for 
production  of  the  subject  plant- 
incorporated  protectant. 

D.  Aggregate  Exposure 

Data  have  been  submitted  with  which 
to  evaluate  aggregate  exposure  levels  for 
consumers  to  residues  of  the  plant- 
incorporated  protectant. 

1.  Dietary  exposure.  CrySBbl  is  a 
plant-incorporated  protectant  in  com. 
thus  dietary  exposure  is  deemed  to  be 
the  most  relevant  route  for  assessing 
human  risk. 

i.  Food.  Oral  exposure,  at  very  low 
levels,  may  occur  from  ingestion  of 
processed  corn  products.  However,  a 
lack  of  mammalian  toxicity  and  the 
rapid  digestibility  of  the  plant- 
incorporated  protectant  have  been 
demonstrated. 

ii.  Drinking  water.  Oral  exposure  from 
ingestion  of  drinking  water  is  unlikely 
because  the  protein  is  present  at  low 
levels  within  the  plant  and  submitted 
studies  demonstrate  that  CrySBbl  is 
rapidly  degraded  in  soil. 

2.  Non-dietary  exposure.  Exposure  via 
skin  or  inhalation  is  not  likely  since  the 
plant-incorporated  protectant  is 
contained  within  plant  cells,  which 
essentially  eliminates  these  exposure 
routes  or  reduces  them  to  negligible. 
The  use  sites  for  CrvSBbl  proteins  are 
all  agricultural  for  control  of  insects. 
Therefore,  (exposure  via  residential  or 
lawn  use  to  infants  and  children  is  not 
expected. 

E.  Cumulative  Exposure 

Since  there  is  no  indication  of 
mammalian  toxicity  to  the  plant- 
incorporated  protectant  there  will  be  no 
opportunity  for  cumulative  toxic  effects. 

F.  Safety  Determination 

1.  U.S.  population.  Sufficient  data 
have  been  submitted  for  the  purpose  of 
assessing  health  risk  of  CrySBbl 
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proteins  and  the  genetic  materials 
necessary  for  their  production  in  raw 
agricultural  commodities.  The  complete 
absence  of  toxicity  in  high  dose  acute 
oral  studies,  the  lack  of  sequence 
homology  with  known  protein  toxins. 
rapid  digestion  in  a  gaslric  matrix,  and 
minimal  allergenicity  potential  provide 
a  reasonable  certainty  of  no  harm  for  the 
U.S.  general  population  potentially 
exposed  to  Cry3Bbl  proteins. 

2.  Infants  and  children.  Nondietary 
exposure  to  infants  and  children  is  not 
anticipated  due  to  the  patterns  of  use  for 
this  plant-incorporated  protectant.  The 
submitted  data  provide  no  evidence  of 
adverse  threshold  effects  for  CrySBbl 
proteins  that  would  warrant  application 
of  an  additional  safety  factor  for  the 
protectitm  of  infants  and  children. 
Furthermore,  the  provisions  for 
consumption  patterns,  special 
susceptibility,  and  cumulative  effects  do 
not  apply. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

The  lack  of  Cr\'3Bbl  toxicity  in  high 
dose  acute  oral  studies  and  its  rapid 
degradation  in  a  mammalian  digestive 
system  suggests  minimal  risk  for 
adverse  effects  on  the  immune  system. 
This  pesticidal  active  ingredient  is  a 
protein,  derived  from  sources  that  are 
not  known  to  exert  an  influence  on  the 
endocrine  system. 

H.  Existing  Tolerances 

There  is  an  existing  time-limited 
tolerance  exemption  for  Bacillus 
thuringiensis  CrySBbl  protein  and  the 
genetic  material  necessan,'  for  its 
production  in  food  and  feed 
commodities  of  field  corn,  sweet  corn 
and  popcorn  (40  CFR  180.1214).  Unless 
amended,  this  exemption  is  scheduled 
to  expire  on  May  1,  2004, 

/.  International  Tolerances 

No  Codex  maximum  residue  levels 
have  been  established  for  this  plant- 
incorporated  protectant  at  this  time. 
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Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Lnvironmental  Protection 
Agency  (EPA), 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  tiling  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0345,  must  be 
received  on  or  before  November  21, 
2003, 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-0371;  e-mail  address: 
parker.iames@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  GeiKTril  inforni.ition 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code 

111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0345.  The  official  public  docket  consists 


of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMail 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  This  docket  faciHty  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://n'w\v.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://w\\'\v.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPAs  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify'  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
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available  docket  materials  through 
EPA"s  elortrnnic  public  docket. 
For  public  cnmmcntcrs,  it  is 
important  to  note  that  PJPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
'will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  mav  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  vou 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  bv  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
\our  name,  mailing  address,  and  an  e- 
niail  address  or  other  contact 
information  in  the  body  of  vour 
comment.  Also  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 


further  information  on  the  substance  of 
your  commient.  EPA's  policy  is  that  EPA 
will  not  edit  yoor  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit  • 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://i\'H'w.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0345,  The 
system  is  a|i  "anonymous  access" 
system.  wMch  means  EPA  will  not 
know  your 'identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0345.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  n0t  an  "anonymous  access" 
system.  If  \^u  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-majil  system  automatically 
captures  ydur  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  ag  part  of  the  comment  that  is 
placed  in  tfce  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  iii  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption, 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Btanch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  204B0-0001.  Attention:  Docket  ID 
number  OPP-2003-0345, 

3,  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmtaital  Protection  Agencv,  Rm, 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  number  OPP-2003-0324. 


Such  deliveries  are  onlv  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  I'nit  l.B,l. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  sulimit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  e.xcept  in  accordanc:e  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  anv 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copv  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  doc:ket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  \i)ur  views  as  clearly  as 
possible.  - 

2.  Describe  any  assumptions  that  you 
used, 

3.  Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  your  views. 

.4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  thai  \ ou  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice, 

7.  To  (Misure  proper  re(::eipt  b\-  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  prr)\ide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
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and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  f()(»d  commodities 
under  section  408  of  the  P'ederal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EF'A  has  not  fullv  evaluated 
the  sufficiency  of  the  suhmitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  10,  2003. 
Debra  Edwards, 

Dinctor.  Ri'gistration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summarv  of  the 
pesticide  f5(?tition  is  printed  billow  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  b\'  Nichino  America  and 
represents  the  view  of  Nichino  America. 
The  summary  may  have  been  edited  by 
EPA  if  the  terminology  used  was 
unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  The  petition  summary 
announces  the  availabilitv  of  a 
description  of  the  analytical  methods 
available  to  EP.\  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Nichino  America 

PP  3E675:i 

EPA  has  received  a  pesticide  petition 
(3E6753)  from  Nichino  America.  4.550 
New  Linden  Hill  Road.  Siiite  501, 
Wilmington.  DE  19808  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d).  to  amend  40  CFR 
180. 9B0.  by  establishing  a  tolerance 
exemption  for  residues  of  formaldehyde, 
polymer  with  a-(bis(l- 
phenylethy])phenyl|-u- 
hvdroxypoly(oxy-1.2  ethanediyl)  when 
used  as  an  inert  ingredient  in  a  pesticide 
product.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408td)(2j  of  the  FFDCA; 


however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

Nichino  America  is  petitioning  that 
formaldehyde,  polymer  with  a-[bis(l- 
phenylethyl)phenyl]-u- 
hvdroxypoly(oxy-l,2  ethanediyl)  be 
exempt  from  the  requirement  of  a 
tolerance  based  upon  the  definition  of  a 
low  risk  polymer  under  40  CFR 
723.250(e).  Consequently.  Nichino 
America  believes  that  the  analytical 
method  to  determine  residues,  the 
residues  present  in  plant  material,  and 
the  magnitude  of  formaldehyde, 
polymer  with  a-|bis(l- 
phenylethyl)phenyll-u- 
hydroxvpoly(oxy-l  ,2  ethanediyl)  in  raw 
agricultural  commodities,  is  not 
relevant. 

B.  Toxicological  Profile 

1.  Formaldehyde,  polymer  with  a- 
Ibis(l-phenylethyl)  in  phenylj-ii- 
hydroxypoly(oxy-1.2  ethanediyl)  is  a 
polymer  as  defined  40  CFR 
723.250(2)(b).  It  is  composed  of  at  least 
3  monomer  units  and  1  other  reactant. 

2.  Formaldehyde,  polymer  with  a- 
|bis(l-phenylethyl)phenyl]-u- 
hydroxypoly(oxy-l ,2  ethanediyl) 
consists  of  a  simple  weight  majority  of 
the  polymer  molecules.  The  monomer 
sequences  form  uninterrupted  strings  in 
the  polymer  and  distribution  of  the 
molecular  weight  of  the  polymer  is  due 
largely  to  the  number  of  monomer  units 
in  the  individual  molecules. 

3.  Formaldehyde,  polymer  with  a- 
[bis(l-phenylethyl)phenyl|-ii- 
hvdroxypoly(oxy-l ,2  ethanediyl) 
consists  of  a  number  average  molecular 
weight  of  1,803  with  less  than  0.45%  of 
its  oligomeric  material  weighing  below 
500  daltons  and  less  than  0.45%  of  its 
oligomeric  material  weighing  less  than 
1.000  daltons. 

4.  Formaldehyde,  polymer  with  a- 
[bis(l-phenylethyl)phenyl]-u- 
hydroxypoly(oxy-l,2  ethanediyl)  will 
not  become  cationic  in  an  aquatic 
environment.  It  contains  no  moieties 
capable  of  obtaining  a  cationic  charge. 

5.  Formaldehyde,  polymer  with  a- 
fbis(l-phenylethyl)phenyll-ii-  • 
hydroxy poly(oxy-l, 2  ethanediyl)  is 
composed  of  carbon,  hydrogen,  and 
oxygen;  therefore,  it  meets  the  criteria  of 
elemental  composition.  Namely  it  must 
be  composed  of  at  least  two  of  the 
following  elements  (and  no  other 
elements  than  those  listed);  carbon, 
hydrogen,  nitrogen,  oxygen,  silicon,  and 
sulfur. 


6.  Formaldehyde,  polymer  with  a- 
[bis(l-phenylethyl)phenyll-ij- 
hydroxypoly(oxy-l,2  ethanediyl)  is  not 
designed  nor  reasonably  expected  to 
degrade,  decompose,  or  depolymerize 
under  normal  use  conditions 

7.  Formaldehyde,  polymer  with  a- 
lbis(l-phenylethyl)phenyl]-ii- 
hydroxypoly(oxy-l,2  ethanediyl)  is 
composed  of  molecules  that  are  listed 
on  the  TSCA  Inventory  or  manufactured 
under  an  applicable  TSCA  section  5 
exemption. 

8.  Although,  formaldehyde,  polymer 
with  a-[bis(l-phenylethyl)phenyl|-u- 
hydroxypoly(oxy-l,2  ethanediyl)  does 
not  exceed  the  number  average 
molecular  weight  of  10,000  and 
therefore  is  not  subject  to  the  water 
absorption  limitation,  it  nonetheless 
still  satisfies  the  criteria  of  being  a  non- 
water  absorbing  species. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  physical- 
chemical  characteristics  of 
formaldehyde,  polymer  with  a-[bis(l- 
phenylethyl)phenyll-u- 
hydroxypoly(oxy-l,2  ethanediyl)  leads 
to  the  conclusion  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  the  polymer  from  food  or 
drinking  water  nor  from  an  aggregate 
exposure. 

2.  Non-dietary  exposure.  The 
physical-chemical  characteristics  of 
formaldehyde,  polymer  with  a-[bis(1- 
phenylethyl)phenyll-ii- 
hvdroxypoly(oxy-l,2  ethanediyl)  lead  to 
the  conclusion  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
the  polymer  from  non-dietary  means. 

D.  Cumulative  Effects 

At  this  time  there  is  no  information  to 
indicate  that  any  toxic  effects  produced 
by  formaldehyde,  polymer  with  a-|bis(l- 
phenylethyl)phenylj-u- 
hydroxypoly(oxy-l,2  ethanediyl)  would 
be  cumulative  with  any  other  chemical. 
Given  the  compound's  categorization  as 
a  low  risk  polymer,  and  its  proposed  use 
in  pesticide  formulations,  there  is  no 
expectation  of  increased  risk  due  to 
cumulative  exposure. 

E.  Safety  Detennination 

1.  U.S.  population  Based  on  the 
polymer's  phvsical-chemical  properties, 
and  that  it  meets  or  excet^ds  the  polymer 
exemption  criteria  at  40  CFR  723.250  for 
low-risk  polymers,  adverse  effects  are 
not  expected. 

2.  Infants  and  childrens.  Based  on  the 
polvmer's  physical-chemical  properties, 
and  that  it  meets  or  exceeds  the  polymer 
exemption  criteria  at  40  CFR  723.250  for 
low-risk  polymers,  adverse  effects  are 
not  expected. 
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F.  International  Tolerances 

There  are  no  CODEX  maximum 

residue  limits  pstablishfut  for 
formaldohyde,  polymer  with  a-(bis(l- 
phenvlethyl)phenyl|-Li- 
hydroxypoly(o.xy-1.2  ethanediyl)  in  or 
on  crops  or  commodities  at  this  time. 

|FR  Do(    01-26667  Filed  10-21-03;  8:45  am) 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0257;  FRL-7322-5] 

Mesosulfuron-methyl;  Notice  of  Filing 
a  Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pestic:ide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  bv  docket 
ID  number  (JPP-2003-0257,  must  be 
received  on  or  before  November  21, 
2003 

ADDRESSES:  Ckmiments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliverv/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Tompkins,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  N\V.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  addiess: 
tompkins.iim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  this  Action  Applv  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code 
111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  cedes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0257.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  C03)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register '"  listings  at 
http  -.//www.epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 


included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
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marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  o-  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  vou  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0257.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0257.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  bv  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 


you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0257. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  Attention: 
Docket  IDnumber  OPP-2003-0257. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  sulynit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical     . 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  ma\'  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  .\(  tion  is  Ihe  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  9.  2003. 
Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  surmnary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3), 
The  summary  of  the  petition  was 
prepared  by  Bayer  CropScience  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analvticaJ  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bdvcr  CropScience 

PP  1F6298 

EPA  has  received  a  pesticide  petition 
(1F6298)  from  Bayer  CropScience.  2 
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T.W.  Alexander  Drive,  Research 
Trianglo  Park.  NC  27709  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  34fia(d).  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  methyl  2-|[n(4.6-dimethoxy- 
2-pyrimidinyl)  amino]carbonyllamino- 
lsulfonyl]-4-[|(methylsulfonyl) 
amino|methvl|henzoate,  CAS  No. 
208465-2 1-8  (Mesosulfurun-methyl, 
Company  Code  AE  Fl300b0)  in  or  on 
the  raw  agricultural  commodities  wheat 
grain  at  0.03,  wheat  forage  at  0.60, 
wheat  straw  at  0.30,  wheat  hay  at  0.06, 
wheat  germ  at  0.10.  aspirated  grain 
fraction*  at  0.25,  and  milled  byproducts 
at  0.03  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1   f'lunt  mrtabolism.  The  metabolism 
-of  mesosulfuron-methyl  in  wheat  has 
been  investigated  and  is  understood, 
lilentification  of  the  extractable  residues 
in  grain  was  not  possible  due  to  the 
extremely  low  residue  levels.  In  mature 
straw,  three  metabolites  were  identified 
at  very  low  levels  in  addition  to  the 
jiaren't  AE  Fl 30060.  Demethylation  of 
unt^  mi'thow  group  on  the  pvrimidyl 
ring  led  to  methyl  2-(3-(4-hydroxy-6- 
methoxy-pyrimidin-2- 
vriureidosulfonyll-4- 
nit'thanesulfonamidomethylbenzoate. 
Cleavage  of  the  sulfonvlurea  bridge 
formed  the  interim  phenyl  metabolite. 
mi'thyl-4-methanesulfonamid«methyl-2- 
sulfamoyl-benzoate.  which  further 
cyclised  to  6- 

methanesulfonamidomethyl-1,2- 
!)enzisothidzol-3(2H)-one  1 ,1-dioxide. 
Till'  ^<lInl'  metabolites  were  also 
detected  in  green  plants  (forage  stage)  as 
the  main  c:omponents;  however,  the 
parent  substance  contributed  to  a  higher 
proportion  to  the  total  radioactive 
residue.  All  metabolites  detected  in 
plants  were  also  found  in  animal 
iiu'tabnlism  studies. 

2,  Ancihiical  method.  Based  on  the 
results  of  the  metabolism  studies,  the 
analytical  target  selected  was  the  parent 
compound  mesosulfuron-methyl  (AE 
Fl  30060)  Extractable  residues  of  AE 
F 130060  are  extracted  from  the  crop 
matrix  by  blending  with  a  solution  of 
acetonitrile.  water  and  triethylamine. 
After  filtration,  the  extract  is  partitioned 
with  hexane,  then  concentrated  to  a 
reduced  volume.  The  resulting  solution 


is  diluted  with  O.OlM  formic  acid,  and 
partitioned  with  ethyl  acetate.  An 
aliquot  of  ethyl  acetate  is  evaporated  to 
dryness  and  reconstituted  in 
acetonitrila/water.  This  acetonitrile/ 
water  extract  is  analyzed  by  HPLC-MS/ 
MS  for  AE  Fl  30060.  For  some  forage 
samples,  an  additional  solid  phase 
extraction  clean  up  was  required  to 
suppress  matrix  enhancement  effects. 

3.  Magnitude  of  residues.  The 
metabolism  studies  with  14C-lab6lled 
mesosulfumn-methyl  in  wheat 
demonstrated  that  in  general,  low 
residues  were  detected  in  the  plant 
samples.  These  results  have  been 
confirmed  in  a  total  of  24  North 
American  residue  field  trials  using  a 
water  dispersible  granule  (WG) 
formulation  containing  75%  weight/ 
weight  (w/w)  mesosulfuron-methyl.  The 
preparatioa  was  applied  in  a  single 
application,  at  a  rate  of  25  g  a.i,/ha.  Pre- 
harvest  intervals  were  between  4  and  68 
days,  21  and  96  days,  50  and  91  or  50 
and  134  days  respectively  for  forage, 
hay,  straw  and  grain.  Residues  in  forage 
and  straw  tanged  from  below  the  limit 
of  quantitation  (LOQ),  (0.05  milligrams/ 
kilogram  (mg/kg))  to  0.55  mg/kg  and 
0.25  mg/kg  respectively.  No  residues 
above  the  LOQ  of  0.05  mg/kg  were 
observed  in  hay.  Residues  in  grain 
ranged  from  below  the  LOQ  (0.01  mg/ 
kg)  to  0.026  mg/kg.  Tolerances  for 
mesosulfucon-methyl  are  proposed  at 
0.6  mg/kg,  0.06  mg/kg,  0.3  mg/kg  and 
0.03  mg/kg  respectively,  for  wheat 
forage,  hay,  straw  and  grain.  In  a  wheat 
processing  study,  residues  of 
mesosulfuton-methyl  in  the  grain 
reached  O.Oll  mg/kg  following 
treatment  of  the  wheat  at  75  g  a.i./ha. 
This  exaggerated  rate  is  approximately  5 
times  the  niaximum  proposed  label  rate. 
In  the  processed  fractions,  residues  of 
mesosulfuron-methyl  were  0.014  mg/kg. 
0.045  mg/kg  and  0.014  mg/kg 
respectively  in  shorts,  wheat  germ  and 
bran.  No  mesosulfuron-methyl  residues 
above  the  LOQ  (0.01  mg/kg)  were 
observed  in  flour  or  middlings. 
Concentration  factors  of  1,3,  4.2  and  1.3, 
respectively  were  estimated  for  shorts, 
wheat  ^erm  and  bran.  Therefore, 
tolerances  are  proposed  at  0.1  mg/kg  for 
wheat  germ  and  0.03  mg/kg  for  milled 
by-products  (shorts,  middlings  and 
bran).  No  tolerance  is  proposed  for  flour 
since  there  was  no  evidence  of 
concentration.  Therefore,  the  tolerance 
for  wheat  grain  will  cover  flour.  In  the 
same  study,  samples  of  aspirated  grain 
dust  were  collected  and  found  to 
contain  residues  of  0.23  mg/kg. 
Accordingly,  a  tolerance  of  0.25  mg/kg 
is  proposed  for  aspirated  grain  fractions. 
Although,  wheat  grain  is  fed  to  poultry. 


and  cattle  may  be  grazed  on  forage  or 
fed  grain,  hay  or  straw,  tolerances  in 
meat,  milk  or  eggs  are  not  necessary 
because  dietary  burden  calculations 
have  demonstrated  that  quantifiable 
residues  of  mesosulfuron-methyl  will 
not  occur  in  animal  tissues. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Mesosulfuron- 
methyl  has  very  low  acute  toxicity  to 
mammals  by  all  tested  routes  of 
exposure.  Both  the  oral  and  dermal 
LDso's  in  the  rat  are  greater  than  5,000 
milligrams/kilogram  body  weight  (mg/ 
kg  bwt).  The  acute  inhalation  LCsd  (4- 
hour)  is  greater  than  1.33  milligrams  per 
liter  (mg/L)  air.  the  maximum  attainable 
concentration.  Mesosulfuron-methyl 
was  not  irritating  to  rabbit  skin  and  only 
slightly  irritating  to  the  eye. 
Mesosulfuron-methyl  did  not  induce 
delayed  contact  hypersensitivity  (skin 
sensitization)  in  the  maximization  test. 
Based  on  these  results,  mesosulfuron- 
methyl  is  expected  to  be  in  EPA 
Category  111  or  IV  for  all  routes  of  acute 
exposure. 

2.  Genotoxicty.  Testing  for  possible 
genotoxic  properties  of  mesosulfuron- 
methyl  in  vivo  and  in  vitro  gave 
consistently  iiegative  results.  The  in 
vitro  test  battery  included  investigations 
for  gene  mutation  in  bacteria  and 
mammalian  cells,  examination  of 
chromosomal  aberrations  in  Chinese 
hamster  cells  and  testing  for 
unscheduled  DNA-synthesis  (UDS)  in 
primary  rat  hepatocytes.  The  in  vivo 
mouse  micronucleus  assay  was  also 
conducted.  As  all  five  tests  were 
negative  and  no  evidence  for 
carcinogenicity  was  seen  in  life-time 
experiments  in  two  species,  results 
indicate  that  mesosulfuron-methyl  does 
not  possess  significant  genotoxic 
activity. 

3.  Reproductive  and  developmental 
toxicity.  A  two-generation  reproduction 
study  in  rats  was  conducted  with 
dietary  dose  levels  of  0,  160.  1,600  and 
16,000  ppm  of  techn'cal  mesosulfuron- 
methyl.  There  were  no  treatment-related 
adverse  effects  of  the  test  material  in 
any  groups  up  to  and  including  16.000 
ppm  in  the  P  and  Fl  generation  male  or 
female  rats.  This  included  mortality, 
clinical  observations,  gentfral  behavior, 
body  weights,  body  weight  gain,  feed 
consumption,  estrus  cycle,  sperm 
production,  fertility,  parturition, 
lactation,  organ  weights  or  microscopic 
findings.  Therefore,  the  no  t)bserved 
adverse  effect  level  (NOAEL)  for  the  FO 
and  Fl  parental  animals  for  toxicity  and 
reproductive  effects  is  16.000  ppm.  The 
NOAEL  for  toxicity,  growth  and 
development  of  the  Fla,  Fib,  F2a,  and 
F2b  offspring  is  16.000  ppm,  equivalent 
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to  a  mean  daily  test  substance  intake  of 
at  least  1,175  and  1,388  mg/kg  bwt  for 
males  and  females,  respectively. 

A  rat  developmental  toxicity 
(teratogenicity)  study  was  conducted 
with  dose  levels  of  0,  100,  315  and  1,000 
mg  mesosulfuron-methyl/kg  bwt. 
Treatment  did  not  cause  lethality  or 
effects  on  body  weight.  There  were  no 
clinical  signs  of  toxicity.  Pregnancy 
indices  were  unaffected.  No  treatment- 
related  effects  were  observed  in  fetuses 
upon  external,  internal  or  skeletal 
evaluation.  Therefore,  the  no  observed 
effect  level  (NOEL)  for  both  maternal 
and  embryo-fetal  toxicity  was  the  limit 
dose  of  1 ,000  mg/kg.  Mesosulfuron- 
methyl  was  not  teratogenic  in  rats. 

The  rabbit  developmental  toxicity 
(teratogenicity)  studv  was  conducted 
with  dose  levels  of  o",  100,  315  and  1,000 
mg  mesosulfuron-methyl/kg  body 
weight/day.  No  treatment-related  deaths 
or  clinical  signs  were  seen.  There  were 
no  effects  on  body  weight  development. 
No  treatment-related  effects  were 
observed  in  fetuses  upon  external, 
internal  or  skeletal  examination. 
Therefore,  the  NQAEL  for  maternal  and 
developmental  toxicity  was  the  limit 
dose  of  1,000  mg/kg.  Mesosulfuron- 
.methyl  was  not  teratogenic  in  the  rabbit. 
In  reproductive  and  developmental 
toxicity  studies,  mesosulfuron-methyl 
gave  no  evidence  of  reproductive, 
embryo-fetal  or  neonatal  toxicity. 
Therefore,  the  potential  for  reproductive 
toxicity-related  to  mesosulfuron-methyl 
is  low. 

4.  Subchronic  toxicity.  In  a  90-day  rat 
feeding  study,  groups  of  10  male  and  10 
female  Wistar  rats  were  fed  diets 
containing  either  0,  240,  1,200,  6,000  or 
12,000  ppm  of  mesosulfuron-methyl. 
The  administration  of  rnesosulfuron- 
methvl  up  to  the  limit  dose  of  1^,000 
ppm  was  well  tolerated.  There  were  no 
mortalities  and  no  adverse  clinical 
findings.  Body  weight  gains  and  feed 
consiimption  were  comparable  in  all 
groups.  There  were  no  adverse 
behavioral,  neurological  or 
ophthalmoscopic  findings.  There  were 
no  effects  on  organ  weights  or 
histopathology.  The  NOAEL  for  this 
study  was  considered  to  be  12,000  ppm, 
corresponding  to  a  daily  substance 
intake  of  907.5  mg/kg  bwt  in  males  and 
976.5  mg/kg  in  females. 

In  a  90-day  feeding  study  in  mice, 
mesosulfuron-methyl  was  administered 
at  dietary  concentrations  of  0.  140, 
1.000,  and  7.000  ppm.  Leukocyte  counts 
wero  slightly  lower  in  males  at  1,000 
and  7.000  ppm.  However,  since  there 
w'ere  no  corresponding  histopathology 
findings,  in  particular  no  compensatory 
effect  in  the  bone  marrow  and  no 
adverse  clinical  effects  associated  with 


this  finding,  the  NOAEL  was  7.000  ppm 
mesosulfuron-methyl,  equivalent  to 
dailv  intakes  of  1,238  mg/kg  bwt/day  in 
males  and  1 .603  mg/kg  bwt/day  in 
females. 

Groups  of  4  male  and  4  female  beagle 
dogs  were  administered  mesosulfuron- 
methvl  at  dietary  concentrations  of  0, 
2,000,  10,000,  and  20.000  mg/kg/  bwt/ 
day  for  13  consecutive  weeks, 
Mesosulfuron-methyl  at  concentrations 
of  up  to  20.000  ppm  did  not  affect  the 
general  health  status,  behcivior.  body 
weight  development  or  food 
consumption  in  dogs.  No  adverse  effects 
were  seen  in  hematology  or 
biochemistry  at  any  dose.  There  were  no 
treatment-related  changes  in  organ 
weights  or  histopathology.  The  NOAEL 
was  20,000  ppm  (equating  to  648  mg/kg 
bwt/day  for  males  and  734  mg/kg  bwt/ 
day  for  females). 

5.  Chronic  toxicity.  A  1-year  study 
was  conducted  in  beagle  dogs  at  doses 
of  1,  400.  4,000  and  16,000  ppm  in  the 
diet.  There  were  no  treatment-related 
effects  noted  other  than  non-specific 
signs  of  stomach  irritation  in  some  high 
dose  dogs.  The  NOAEL  was  considered 
to  be  16,000  ppm,  equivalent  to  574  mg/ 
kg  of  body  weight  per  day. 

The  oncogenic  potential  of 
mesosulfuron-methyl  was  examined  in 
bioassays  with  rats  and  mice  over 
dietary  exposure  periods  of  24  months 
and  18  months,  respectively. 

Dietary  administration  of  technical 
mesosulfuron-methyl  to  groups  of  80 
male  and  80  female  Wistar  rats  at 
concentrations  of  0.  160.  1,600  or 
16,000,  ppm  (corresponding  to  a  daily 
substance  intake  of  up  to  865  mg/kg  bwt 
for  males  and  1 ,056  mg/kg  bwt  for 
females)  did  not  cause  clinical 
symptoms  or  changes  in  hematology  or 
biochemistry.  All  neoplastic  and  non- 
neoplastic lesions  noted  in  the  study 
were  considered  to  be  incidental 
findings^commonly  noted  in  rats  of  this 
strain  and  age  and  not  related  to 
treatment.  The  NOAEL  for  the  daily 
administration  of  technical 
mesosulfuron-methyl  for  12  or  24 
months  to  male  and  female  Wistar  rats 
is  16,000  ppm. 

Groups  of  60  male  and  60  female  CD- 
1  mice  were  given  dietary 
concentrations  of  0,  80,  800,  or  8.000 
ppm  technical  mesosulfuron-methyl  for 
up  to  78  weeks.  Mesosulfuron-methyl 
was  not  tumorigenic  and  did  not  cause 
non-neoplastic  lesions.  Leukocyte 
counts  were  increased  in  males  and 
females  at  8,000  ppm  and  in  males  at 
800  ppm.  However,  as  there  were  no 
indications  for  any  adverse  clinical  or 
morphological  effects  related  to  the 
increased  leukoc\^e  values  (and 
decreased  values  were  seen  in  the  90- 


day  studv),  800  ppm  is  considered  to  be 
the  NOAEL  in  the  18-month  study.  The 
NOAEL  is  based  on  lower  body  weight 
gains  in  females  at  the  high  dose  level. 
This  is  equivalent  to  a  mean  achieved 
intake  of  103  and  130  mg  test  substance/ 
kg  bwt/day  in  males  and  females, 
respectively. 

Mesosulfuron-methyl  is  expected  to 
be  classified  as  "Not  Likely"  to  be  a 
carcinogen  based  on  the  lack  of 
carcinogenic  findings  in  rats  and  mice. 

6.  Animal  metabolism.  Following  a 
single  oral  administration  of  either  10  or 
1,000  mg/kg  mesosulfuron-methyl  to 
rats,  95.1%  of  the  dose  was  found  in  the 
excreta  24  hours  post-dosing.  Fecal 
excretion  was  predominant,  while  only 
12.8%  and  1.3%  of  the  low  and  high 
dose,  respectively,  were  found  in  the 
urine.  The  predominant  excretion 
product  was  unchanged  mesosulfuron- 
methyl  (>68%).  The  main  metabolic 
pathway  was  cleavage  of  the 
sulfonylurea-bridge  leading  to  the 
pyrimidine  moiety  (2-amino-4.6- 
dihydroxypyrimidine)  and  the  resulting 
phenyl  moiety  which  further  cyclised  to 
6-methanesulfonamidomethyl-l  .2- 
benzisothiazoI-3(2H)-one  1,1 -dioxide. 
Minor  metabolic  reactions  observed 
were  O-demethylation  of  the  intact 
molecule  at  the  pyrimidine  moiety, 
cleavage  of  the  sulfonylurea-bridge  to 
form  4-hydroxy-6-methoxypyrimidin-2- 
yl-urea.  and  additional  0-demethylatif)n 
to  4,6-dihydroxypyrimidin-2-yl-urea.  In 
addition,  cleavage  of  the 
methanesulfonamidomethyl  side  chain 
leading  to  the  free  amine  with  further 
transformation  to  the  alcohol  (2-(3-(4,6- 
dimethoxypyrimidin-2- 
yl)ureidosulfonyll-4- 
methanesulfonamidomethyl-benzoic 
acid)  was  also  seen.  An  additional 
minor  metabolite  was  a  benzoic  acid 
metabolite,  formed  by  hydrolysis  of  the 
methyl  ester  of  the  parent. 

Metabolism  studies  on  mesosulfuron- 
methyl  in  ruminants  and  poultry  were 
performed  with  application  of  dose 
levels  which  were  equivalent  to  20  ppm 
and  10  ppm.  respectively.  The  results 
showed  that  mesosulfuron-methyl  is 
predominantly  excreted  with  little 
systemic  distribution  and  limited 
metabolism.  Residue  levels  in  milk, 
meat  and  eggs  were  extremely  low  and 
the  elimination  from  tissues  was  rapid. 
No  tolerances  have  been  proposed  for 
animal  tissues.  The  metabolic  pathway 
in  ruminants  and  poultry  was  similar  to 
that  in  rats.  , 

7.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  endocrine  effects  of 
mesosulfuron-methyl  have  been 
conducted.  However,  the  standard 
battery  of  required  studies  has  betui 
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completed.  These  studies  include  an 
evaluation  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  These  studies  are 
generally  considered  to  he  sufficient  to 
detect  any  endot:rine  effects  and  no 
such  effects  were  noted  in  any  of  the 
studies  with  mesosulfuron-methyl. 

C.  Aiifirpgnte  Exposure 

1 .  Dietary  exposure.  Mesosulfuron- 
methyl  is  proposed  for  use  as  an 
herhicide  on  cereals.  No  non- 
agricultural  uses  are  anticipated.  The 
potential  sources  of  exposure  would 
consist  of  anv  potential  residues  in  food 
and  drinking  water. 

i  Food.  Cihronic  dietary  analysis  was 
conducted  to  estimate  exposure  to 
potential  mesosulfuron-methyl  residues 
in/on  wheat.  A  Tier  I  analysis  was 
conducted  using  the  DEEM''^'  software 
and  thi-  19M-l^)9t)  Continuing  Survey 
of  Food  Intake  by  Individuals  (CSFII)" 
fond  consumption  data.  It  was  assumed 
that  residues  were  at  tolerance  levels  of 
0.U.3  ppm  in  grain  and  that  1007o  of  crop 
was  treated.  Additionallv,  based  on  the 
results  from  appropriate  studies,  it  was 
assumed  that  there  was  no 
concentration  into  processed 
commodities  and  that  contributions 
from  residues  in  meat,  milk  or  eggs  are 
not  required   A  chronic  RfU  of  1  mg/kg/ 
day  is  derived  from  the  18-month 
mouse  NOAEL  of  103  mg/kg  bwt/day, 
applying  an  uncertainty  factor  of  100  to 
ac;c;()unt  for  intra-species  variation  and 
inter-species  extrapolation.  Using  these 
input  parameters,  chronic  exposure 
estimates  for  the  U.S.  population  and  all 
25  population  subgroups  utilized  less 
than  0.01 "(.  of  the  chronic  reference 
dose.  The  most  highly  exposed 
population  subgroup  was  non-nursing 
infants  (<0.01"'o  cRfD).  These  X'alues  are 
highly  conservative,  having  been  based 
on  worst  case  assumptions  of  tolerance 
level  residues  and  100%  of  the  crop 
treated. 

ii.  Drinking  water.  EPA"s  standard 
operating  procedure  (SOP)  for  drinking 
water  exposure  and  risk  assessments 
was  used  tr)  perform  the  drinking  water 
assessment.  This  SOP  uses  a  variety  of 
tools  to  conduct  a  screening  level 
drinking  water  assessment.  These  tools 
include  water  models  such  as  Screening 
Concentration  in  Ciroundwater  (SCI- 
GROW),  Generic  Expected 
Environmental  Concentration 
(GENEEC).  EPA's  Pesticide  Root  Zone 
Model/Exposure  Analvsis  Modeling 
System  (PRZMS/EX.\MS).  the  Food 
Quality  Act  (FQPA)  Index  Reservoir 
Screening  Tool,  and  monitoring  data.  If 
monitoring  data  are  not  available,  then 


models  are  used  to  predict  potential 
residues  in  surface  water  and  ground 
water  and  the  highest  value  is  assumed 
to  be  the  potential  drinking  water 
residue.  In  the  case  of  mesosulfuron- 
methyl,  monitoring  data  do  not  exist; 
therefore,  a  Tier  1  model  calculation 
was  conducted  to  estimate  a  water 
residue.  The  calculated  drinking  water 
levels  of  comparison  (DWLOC)  for 
chronic  exposures  for  adults  is  35,000 
ppb  (35  ppm).  The  chronic  DWLOC  for 
children/toddlers  is  15,000  ppb  (15 
ppm).  The  worst  case  chronic  drinking 
water  estimated  concentration  (DWEC) 
is  0.105  ppb  based  on  the  FQPA  Index 
Reservoir  Screening  Tool  simulation  of 
runoff  into  surface  water  in  a  standard 
EPA  exposure  assessment  scenario.  The 
calculated  DWLOCs  for  chronic 
exposures  for  all  adults  and  children, 
therefore,  greatly  exceed  the  DWECs 
from  the  niodels. 

2.  Non-dietary  exposure.  Exposure  to 
mesosulfujon-methyl  for  the  mixer/ 
loader/ground  boom/aerial  applicator 
was  calculated  using  the  Pesticide 
Handlers  Bxposiu-e  Database  (PHED).  It 
was  assumed  that  the  product  would  be 
applied  to  a  maximum  of  32  hectares 
per  day  (80  A/day)  by  ground  boom 
applicator  and  140  hectares  per  day  (350 
A/day)  by  aerial  applicator  at  a 
maximum  use  rate  of  15  grams  active 
ingredient/hectares  (a.i./ha.)  Normal 
work  attirQ  consisting  of  long-sleeved 
shirt,  longjpants,  and  protective  gloves 
was  assurned  in  the  PHED  assessment. 
Margin  of  exposures  (MOEs)  for  a  70  kg 
operator  were  calculated  utilizing  the 
NOAEL  of  648  mg/kg  body  weight/day 
from  the  90-day  dog  dietary  study, 
which  is  adjusted  for  a  15%  dermal 
absorption  as  revealed  in  an  in  vivo 
dermal  absorption  study,  and  100% 
inhalation  absorption  to  obtain  the 
absorbed  dermal  and  inhalation  dose, 
respectively.  The  combined  MOE 
(inhalation  plus  dermal)  for 
mesosulfuron-methyl  was  3,240,000  for 
a  ground  operator  undertaking  mixing, 
loading  and  spraying.  For  aerial 
application  where  the  mixer/loader  was 
assumed  to  be  a  different  operator  from 
the  pilot,  combined  MOEs  were  926,000 
for  the  mixer/loader  and  12,000.000  for 
the  pilot.  The  results  indicate  that  large 
margins  of  safety  exist  for  the  proposed 
use  of  mesosulfuron-methyl. 

D.  Cumulative  Effects 

There  is: no  available  data  at  this  time 
to  determine  whether  mesosulfuron- 
methyl  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Therefore,  a  cumulative 
assessment  was  not  done  for  this 
chemical. 


E.  Safety  Determination 

1.  U.S.  population.  I'sing  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  aggregate  exposure,  in 
this  case  food  only,  to  the  pro()osed  uses 
of  mesosulfuron-methyl  will  utilize 
<0.01%  of  the  reference  dose  for  the 
U.S.  population.  The  actual  exposure  is 
likely  to  be  much  less  as  more  realistic 
data  and  models  are  developed.  EPA 
generally  has  no  concern  for  exposures 
below  100"4  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risk  to  human 
health.  Drinking  water  levels  of 
comparison  based  on  the  dietary 
exposure  are  much  greater  than  highly 
conservative  estimated  levels,  and 
would  be  expected  to  be  vvidl  below  the 
100%  level  of  the  RfD.  if  they  occur  at 
all.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to  the 
U.S.  population  from  aggregate  exposure 
(food  and  drinking  water)  to 
mesosulfuron-methyl. 

2.  Infants  and  children.  No  evidence 
of  increased  sensitivity  to  fetuses  was 
noted  in  developmental  toxicity  studies 
in  rats  or  rabbits.  There  has  been  no 
indication  of  reproductive  effects  or 
indication  of  increased  sensitivity  to  the 
offspring  in  the  2-generati(m  rat 
repioduction  study.  No  additional  safety 
factor  to  protect  infants  and  children  is 
necessary  as  there  is  no  evidence  of 
increased  sensitivity  in  infants  and 
children. 

Using  the  conservative  assumptions 
described  in  the  exposure  section  above, 
the  percent  of  the  reference  dose  that 
will  be  used  for  expo.sure  to  residues  of 
mesosulfuron-methyl  in  food  for  non- 
nursing  infants  (the  most  highlv 
exposed  sub  group)  is  <0.01%.  The 
children  (1-6)  exposure  uses  are  also 
<0.01%  of  the  reference  dose.  As  in  the 
adult  situation,  drinking  water  levels  of 
comparison  are  much  higher  than  the 
worst  case  drinking  water  estimated 
concentrations  and  are  expected  to  use 
well  below  100%  of  the  r(?ference  dose, 
if  they  occur  at  all.  Therefore,  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
mesosulfuron-methyl. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  maximum  residue  levels 
established  for  residues  of 
mesosulfuron-methyl . 
[FR  Doc.  0,l-26(i70  Filed  10-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0309;  FRL-7326-1] 

Phosphomannose  Isomerase  and  the 
Genetic  Material  Necessary  for  Its 
Production  in  All  Plants:  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 

.\,i4t'nry  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
rornmodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0309,  must  be  received  on  or  before 
November  21,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Tnit  I    nf  tho  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendclsolin,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NVV.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8715:  e-mail  address: 
mendeIsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  (leneral  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mav  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 

^ffefctetJ  entities  may  include,  but  are 

i^not  limited  to: 

\«     Crop  production  (NAICS  111) 
'  •     Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  notlisted  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0309.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
''-whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http  .//mvTv'.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
svstem,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 


identify'  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is' 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  bv  EPA,  identify-  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  '  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
vour  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
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mfiirincitinn  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conmient  and  allows  EPA  to  contact  you 
ill  ( <i^e  EPA  cannot  read  your  comment 
due  til  technical  difficulties  or  needs 
further  intorination  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
{)ro\ided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA"s  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://\v\\'w. epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  '"search,"  and  then  key  in 
docket  ID  humber  OPP-2003-0309.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
.\ttention:  Docket  ID  Number  OPP- 
2UUJ-U309.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
IJ'A's  f>-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
[uiblic  docket. 

lii   Disk  or  CD  ROM.  You  may  submit 
commonts  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
i.irm  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Putilic  Information  and  Records 
Integrity  Branch  (I'IRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvdnid  Ave.,  NVV..  Washington, 


DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0309. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0309. 
Such  delivaries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  infcjrmation  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
C^BI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  tr  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  ejccept  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  ftir  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  ycu  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that]  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  ytju  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
pleasi'  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Sht)uld  I  Consider  as  I  Prepare 
My  Comments  for  EPA ? 

You  maNTfind  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used.  I 

3.  Provicie  copies  of  any  technical 
informatioo  and/or  data  you  used  that 
support  ycjur  views. 

4.  If  you  Estimate  potential  burden  or 
costs,  expUin  how  you  arrived  at  the 
estimate  tlmt  you  provide. 

5.  Provide  specific  examples  to 
illustrate  ypur  concerns. 

6.  Make  Sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  dockt>t  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Fof)d. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  f)r 
•  information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitt(>d  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dtitcd:  October  9.  2003. 

lanet  L.  Andersen. 
Director.  Bioposticides  and  Pollution 
Prevention  Divi.'^ion.  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  4()8(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemic:al  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Syngenta  Seeds,  Inc. 

PP  3E674H 

EPA  has  received  a  pesticule  petition 
(PP  3E6748)  from  Syngenta  Seeds,  Inc., 
P.O.  Box  12257.  3054h)rnwallis  Road. 
Research  Triangle  Park.  NC  27709-22.57, 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA.  21  U.S.C.  346a{d).  to  am^'nd 
40  CFR  part  180  to  establish  an 
.exemption  from  the  requirement  of  a 
tolerance  for  the  plant  incorporated 
protectant  inert  ingredient 
phosphomannose  isomerase  (PMl) 
marker  pr(jtein  and  the  genetic  material 
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necessary  for  its  production  in  all  plants 

in  or  on  all  food  commodities. 

Pursuant  to  section  408(d)(2){A)(i)  of 
the  FFDCA,  as  amended.  Syngenta 
Seeds,  inc.  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Syngenta  Seeds,  Inc.  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionallv  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Phosphomannose  isomerase  (PMI) 
and  the  genetic  material  necessary  for 
its  production  is  proposed  for  use  as  an 
inert  ingredient  in  plants  producing  a 
plant- incorporated  protectant  active 
ingredient.  Production  of  PMI  in  plant 
cells  allows  for  selection  and  growth  of 
genetically  transformed  plant  cells  in 
the  presence  of  mannose  as  the  sole  or 
primary  carbon  source.  PMI  has  no 
pesticidal  activity.  Its  use  allows  the 
identification  of  plant  cells  that  have 
successfully  acquired  the  genetic 
material  necessary  to  produce  a  plant- 
incorporated  protectant. 

B.  Product  Identity/Chemistr\- 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  PMI  is  a 
ubiquitous  enzyme  that  catalyzes  the 
reversible  interconversion  of  mannose- 
6-phosphate  and  fructose-6-phosphate. 
No  other  natural  substrates  for  PMI  are  ■ 
known.  The  pmi  gene  (also  known  as 
the  munA  gene)  that  encodes  the  PMI 
enzyme  in  transformed  plants  was 
derived  from  E.  coli  strain  K-12.  The 
gone  encodes  a  391-amino  acid  protein 
with  an  apparent  of  molecular  weight  of 
ca.  45,000.  Functionally  equivalent  PMI 
enzymes  with  significant  amino  acid 
homology  to  this  PMI  protein  have  been 
identified  among  manv  diverse 
organisms  including  other  bacteria, 
plants,  fungi,  insects,  nematodes, 
mammals,  and  including  humans. 
Unlike  the  traditional  selectable  markers 
used  in  plant  cell  transformation.  PMI 
does  not  confer  resistance  to  an 
antibiotic  or  herbicide. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  tn  determine 
the  residue.  A  determination  of  the 
magnitude  of  residue  at  harvest  is  not 
required  for  residues  exempt  from 
tolerances.  However,  the  petitioner  has 
provided  data  on  the  quantity  of  PMI 


protein  measured  in  various  plant  parts 
representing  an  initial  line  of 
transformed  corn  plants.  PMI  was 
detected  in  grain  from  these  corn  plants 
at  ca.  1-2  parts  per  million  (ppm)  on  a 
dry-  or  fresh-w-eight  basis,  as  measured 
by  enzyme-linked  immunosorbent  assay 
(ELISA).  Average  PMI  levels  measured 
in  chopped  whole  Iransformed  corn 
plants  were  less  than  or  equal  to  ca.  5 
ppm  on  a  dry-weight  basis  and  less  than 
or  equal  to  ca.  1  ppm  on  a  fresh-weight 
basis.  In  silage  prepared  from  the  same 
line  of  transformed  corn  plants,  no  PMI 
was  detectable  after  29  days. 

3.  A  statement  of  why  an  anahiical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  is  not 
required  because  this  petition  requests 
an  exemption  from  tolerances.  However, 
the  petitioner  has  submitted  an 
analytical  method  for  detection  of  the 
PMI  protein  by  ELISA. 

C.  Mammahan  Toxicological  Profile 

Syngenta  Seeds,  Inc.  is  providing  the 
results  of  a  mammalian  toxicology 
study,  in  vitro  digestibility  studv,  heat 
stability  study  and  bioinformatics 
evaluations  conducted  on  the  selectable 
marker  protein  PMI.  These  studies, 
summarized  herein,  demonstrate  the 
lack  of  toxicity  of  the  PMI  protein 
following  acute  oral  exposure  to  mice, 
rapid  degradation  of  PMI  upon  exposure 
to  simulated  gastric  and  intestinal 
fluids,  instability  of  the  PMI  protein 
upon  heating,  and  the  lack  of  significant 
amino  acid  sequence  homology  of  the 
PMI  protein  to  proteins  known  to  be 
mammalian  toxins  6t  human  allergens. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  low  doses  (Sjoblad,  R.D.,  f.T. 
McClintock.  and  R.  Engler  (1992) 
Toxicological  considerations  for  protein 
components  of  biological  pesticide 
products.  Regulatory  Toxicol. 
Pharmacol.  15:  3-9).  Therefore,  when  a 
protein  demonstrates  no  acute  oral 
toxicity  in  high-dose  testing  using  a 
standard  laboratory  mammalian  test 
species,  this  supports  the  determination 
that  the  protein  will  be  non-toxic  to 
humans  and  other  mammals,  and  will 
not  present  a  hazard  under  anv  realistic 
exposure  scenario,  including  long-term 
exposures.  ^ 

Because  it  is  not  feasible  to  extract 
sufficient  PMI  protein  from  transformed 
plants  for  toxicology  studies,  PMI 
protein  was  produced  in  recombinant  E. 
coli  by  over-expressing  the  same  pmi 
gene  that  was  introduced  into 
transformed  corn  plants.  The  PMI 
protein  encoded  in  this  E.  coli  system 
was  identical  in  amino  acid  sequence  to 
that  encoded  in  the  transformed  plants. 


except  for  additional  .V-terminal  ammo 
acids  representing  13  amino  acids  from 
the  T7  Tag"^^  and  3  amino  acids  from 
the  vector  polylinker.  Following 
purification  from  E.  coli,  dialysis  and 
lyophilization.  the  resulting  sample, 
designated  test  substance  PMI-0198. 
was  estimated  by  ELISA  to  contain  ca. 
61%  PMI  protein  by  weight.  PMI  as 
contained  in  this  test  substance  was 
enzymatically  active,  had  the  predicted 
apparent  molecular  weight,  and 
immunoreacted  with  anti-PMI  antibody. 
Side-by-sid5  comparisons  of  PMI  in  test 
substance  PMI-0198  with  PMI  extracted 
from  transformed  corn  plants  indicated 
that  the  proteins  are  substantially 
equivalent,  as  measured  by  enzymatic 
activity,  apparent  molecular  weight,  and 
immuno-crossreactivity  with  anti-PMI 
antibody.  This  justified  the  use  of  test 
substance  PMI-0198  in  safety  studies  as 
a  surrogate  for  PMI  as  produced  in 
transformed  plants. 

An  acute  mouse  oral  toxicity  study 
was  conducted  according  to  EPA 
Harmonized  Test  Guideline  OPPTS 
870.1100.  Test  substance  PMI-0198  was 
administered  to  seven  male  and  six 
female  mice  via  a  gavage  dose  of  5,050 
niilligrams/kilogram  body  weight  (mg/ 
kg  bwt),  representing  ca.  3,080  mg  of 
pure  PMI  protein/kg  bwt.  A  negative 
control  group  (six  males  and  five 
females)  concurrently  received  the 
dosing  vehicle  alone,  a  suspension  of 
0.5%  carboxymethylcellulose.  at  the 
same  dosing  volume  used  for  the  test 
substance  mixture.  No  test  substance- 
related  mortalities  or  clinical  signs  of 
toxicity  occurred  during  the  study.  One 
male  in  the  control  group  and  two  males 
in  the  test  group  died  as  a  result  of  a 
perforated  esophagus  due  to  dosing 
error.  Gross  necropsy  of  the  remaining 
mice  at  study  termination  revealed  no 
observable  abnormalities.  Bodv  weight, 
body  weight  gain,  and  organ  weights 
(brain,  liver,  kidneys,  and  spleen)  were 
comparable  in  the  control  and  test 
groups.  There  was  no  evidence  of 
toxicity.  Accordingly,  the  lethal  dose 
(LD)s(,  value  for  PMr-0198  in  male  and 
female  mice  is  greater  than  5,050  mg/kg 
bwt.  and  the  LDs,i  value  for  pure  PMI 
protein  is  greater  than  3,080  mg/kg  bwt, 
the  single  dose  tested. 

Extensive  bioinformatics  searches  of 
public  protein  data  bases  revealed  that 
the  PMI  protein  shows  no  significant 
amino  ac:id  homology  to  proteins  known 
to  be  mammalian  toxins  or  kn(jwn  or 
suspected  to  be  human  allergens. 
Additional  information  and  testing 
indicate  that  the  PM^  protein  does  not 
have  properties  that  would  suggest  it 
has  the  potential  to  become  a  food 
allergen.  The  source  of  PMI  (E.  coli)  is 
not  known  to  produce  allergens.  Unlike 
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allergenic  proteins,  which  typically  are 

present  at  1-80%  nf  the  total  protein  in 
an  (iffeniiin^  food,  the  average  PMl 
(  nncentration  measured  in  raw  grain 
(icnvfd  from  ,i  line  of  transformed  corn 
plants  represents  less  than  0.00002%  of 
the  total  pnitein,  (This  calculation  is 
based  on  corn  grain  containing  10% 
total  protein  bv  weight,  and  assumes  2 
ppm  FMl  in  the  grain.)  Additionally. 
due  to  degradation  vio  food  processing 
methods.  P.MI  will  not  likely  be  present 
in  processed  food  products,  or  will  be 
present  in  onlv  trace  quandties.  PMI 
produced  in  transformed  plants  is  not 
targeted  to  a  cellular  pathway  for 
glvcosvlation.  PMI  activity,  and 
therefore  tertiary  protein  structure,  is 
lost  upon  heating  at  B.S  degrees  C  for  30 
minutes.  PMI  rapidlv  degrades  upon 
exposure  to  simulated  mammalian 
gastric  and  intestinal  fluifls. 

The  genetic  material  occurring  in  the 
subject  inert  ingredient  has  been 
adequatelv  characterized.  This  genetic 
material  [i.n..  the  nucleic  acids 
deoxyribonucleic  acid  (DNA)  and 
ribonucleic  acid  (RNA)).  including 
regulatory  regions,  necessary  for  the 
l)roduction  of  PMI  as  an  inert  ingredient 
in  all  crops  will  not  present  a  dietary 
safety  concern.  "Regulatory  regions"  are 
the  [INA  sequences  such  as  promoters, 
termmators,  and  enhancers  that  control 
the  expression  of  the  genetic  material 
encoding  the  protein.  Based  on  the 
ubiquitous  occurrence  and  established 
safety  of  nucleic  acids  in  the  food 
supply,  a  tolerance  exemption  under  the 
FFDCA  regulations  has  been  established 
for  residues  of  nucleic  acids  that  are 
part  of  plant-incorporated  protectants  or 
associated  inert  ingredients  40  CFR 
174.475  (66  PR  .37817)  (FRL-6057-5). 
Therefore,  no  mammalian  toxicity  is 
anticipated  from  dietary  exposure  to  the 
genetic  material  necessary  for  the 
production  of  PMI  protein  in  all  crops. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Due  to 
the  ubiquitous  occurrence  of  PMI  in 
nature,  it  is  conceivable  that  the  human 
diet  has  always  contained  small 
amounts  of  PMI  proteins  that  are  similar 
to  that  produced  in  plants  transformed 
with  the  E.  coli  pmi  gene.  The  levels  of 
PMI  measured  in  raw  grain  from  a  line 
of  transff)rmed  corn  plants  averaged  ca. 
1-2  ppni  Procrssed  plant  products  or 
bv-products  used  in  food  are  unlikely  to 
have  measurable  PMI  protein,  or  will 
ha\  e  onlv  trace  amounts.  Oral  exposure 
is  not  expected  to  result  in  aflverse 
health  effects,  because  of  a 
demonstrat(>d  lack  of  toxicity  to 
mammals  and  the  rapid  digestibility  of 
the  PMI  prott'in   It  is  expected  that  any 


PMI  proteii)  consumed  will  be  digested 
as  conventiioijal  dietary  protein. 

ii.  Drinking  water.  Little  to  no 
exposure  via  drinking  water  is 
anticipated.  Due  to  the  demonstrated 
mammaliao  safety  profde  of  PMI,  such 
exposure  wiould  not  present  a  risk. 

2.  Non-d\etary  exposure.  Non-dietary 
exposure  i^  not  anticipated,  due  to  the 
proposed  use  pattern  of  the  product. 
Exposure  via  dermal  or  inhalation 
routes  is  unlikely  because  the  inert 
ingredient  is  contained  within  plant 
cells.  However,  if  exposure  were  to 
occur  by  non-dietary  routes,  no  risk 
would  be  eKpected  because  the  PMI 
protein  is  Hot  toxic  to  mammals. 

E.  Cumulative  Exposure 

Because  Ithere  is  no  indication  of 
mammalian  toxicity  of  the  PMI  protein 
or  the  genetic  material  necessary  for  its 
production,  it  is  reasonable  to  conclude 
that  there  will  be  no  cumulative  effects 
for  this  inert  ingredient. 

F.  Safety  determination 

1.  U.S.  population.  The  lack  of 
mammaliain  toxicity  at  high  levels  of 
exposure  tp  the  PMI  protein 
demonstraftes  the  safety  of  the  product  at 
levels  well  above  possible  maximum 
exposure  levels  anticipated  via 
consumption  of  food  products  produced 
from  pnn'-transformed  plants.  Moreover, 
little  to  nd  human  dietary  exposure  to 
PMI  protein  is  expected  to  occur  via 
p/Tii-transformed  food  crops.  Due  to  th'e 
digestibility  and  lack  of  toxicity  of  the 
PMI  protein,  and  its  very  low  potential 
to  becoma  an  allergen  in  food,  dietary 
exposure  |s  not  anticipated  to  pose  any 
harm  for  ^e  U.S.  population.  No  special 
safety  projiisions  are  applicable  for 
consumptSon  patterns  or  for  any 
population  sub-groups. 

2.  Infants  and  children.  Based  on  the 
mammalian  safety  profile  of  the  inert 
ingredient  and  the  proposed  use  pattern, 
there  is  afiple  evidence  to  conclude  a 
reasonably;  certainty  of  no  harm  to 
infants  arid  children. 


/.  International  Tolerances 

The  registrant  is  not  aware  that  any 
Codex  maximum  re.sidue  levels  exist  for 
the  PMI  protein  and  the  genetic  material 
necessary  for  its  production. 
|TT\  Dm  ,  n,l-2f)412  Filed  10-21-03:  8:45  am) 
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G.  Effect^ 
Systems 


on  the  Immune  and  Endocrine 


The  ini  rt  ingredient  is  derived  from 
sources  t  lat  are  not  known  to  exert  an 
influence  on  the  endocrine  or  immune 
systems.  - 

H.  Existing  Tolerances 

The  registrant  is  not  aware  of  any 
known  ejcisting  tolerances  or 
exemptions  for  PMI  and  the  genetic 
material  Necessary  for  its  production  as 
an  inert  i  ngredient. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0034;  FRL-7331-2] 

Draft  Instructions  for  Reporting  for  the 
2006  Partial  Updating  of  the  TSCA 
Chemical  Inventory  Database:  Request 
for  Comment;  Notice  of  Public  Meeting 

agency:  r-;nvironmental  Protettion 
Apencv  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  convening  a  1-day 
public  meeting  to  receive  c:oniments 
from  persons  reporting  data  required  by 
the  Inventory  Update  Rule  (lUR)  on  the 
draft  instructions  for  reporting  in  2006. 
The  instructions  have  been  revised  in 
response  to  am(>ndments  to  40  CFR  part 
710  promulgated  on  lanuary  7.  2003, 
which  substantially  modify  the 
information  which  must  be  reported  for 
the  partial  updating  of  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Inventory  Database  beginning 
in  2006. 

DATES:  The  public  meeting  will 
commence  at  9:30  a.m.  on  Wednesday, 
October  22,  2003.  and  end  at 
approximately  2  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  .il  the  Sheraton  Suites  Houston, 
2400  West  Loop  South.  Houston.  TX 
77027. 

Persons  planning  to  attend  the  public 
meeting  are  encouraged  to  register  with 
the  technical  contact  person  identified 
below.  Persons  registering  for  the 
meeting  will  receive  by  e-mail  a  copy  of 
the  draft  instructions  prior  to  the 
meeting.  Prior  registration  is  not 
required  to  attend  the  public  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  infonuation  contact:  Barbara 
Cunningham.  Director.  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  .5.54-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Fredric  C.  Arnold,  Economics, 
Exposure,  and  Technology  Division 
(7406M],  (Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
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Washington.  DC  20460-0001;  telephone 
number:  (202)  564-8521;  e-mail  address: 

(irnald.  fred'^!fpa.iio\\ 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  chemical 
substances  currently  subject  to  reporting 
under  the  lUR  as  amended  on  January 
7.  2003.  and  codified  as  40  CFR  part 
710.  Persons  who  process  chemical 
substances  but  who  do  not  manufacture 
or  import  chemical  substances  are  not 
required  to  comply  with  the 
requirements  of  40  CFR  part  710. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

Chemical  manufacturers  and 
importers  currently  subject  to  lUR 
reporting,  including  manufacturers  and 
importers  of  inorganic  chemical 
substances  (NAICS  codes  325  and 
32411). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  at 
40  CFR  710.48.  If  you  have  any  ^ 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.. EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0034.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  iniurmatujn  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  EPA's 
Docket  C;enter.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  EPA's 
Docket  Center  is  open  from  8:30  a.m.  to 


4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  EPA's  Docket 
Center  Reading  Room  telephone  number 
is  (202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http  .//M'Mif.  epa.go  v/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http:.'/ww\v.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

11.  Background 

EPA  is  convening  a  public  meeting  to 
receive  comments  on  the  instructions 
for  reporting  to  the  2006  partial 
updating  of  TSCA  Chemical  Substance 
Inventory  Database.  EPA  is  required  by 
section  8(b)  of  TSCA  to  compile  and 
update  an  inventory  of  chemical 
substances  manufactured  or  imported  in 
the  United  States.  Every  4  years, 
manufacturers  (including  importers)  of 
certain  chemical  substances  on  the 
Chemical  Substance  Inventory  have 
been  required  to  report  data  specified  in 
the  TSCA  section  8(a)  lUR,  40  CFR  part 
710.  Past  updates  included  information 
on  the  chemical's  production  volume, 
site-limited  status,  and  plant  site 
information.  Amendments  to  the  lUR 
promulgated  on  January  7.  2003  (68  FR 
848)  (FRL-6767-4)  expanded  the  data 
reported  on  certain  chemicals  to  assist 
EPA  and  others  in  screening  potential 
exposures  and  risks  resulting  from 
manufacturing,  processing,  and  use  of 
TSCA  chemical  substances.  At  the  same 
time,  EPA  amended  the  lUR  regulations 
to  increase  the  production  volume 
threshold,  which  triggers  reporting 
requirements  from  10,000  lbs  per  year  to 
25.008  lbs  per  year  and  established  a 
new  higher  threshold  of  300,000  lbs  per 
year  above  which  manufacturers  must 
report  additional  information  on  down- 
stream processing  and  use  of  their 
chemical  substances.  The  2003 
amendments  to  the  lUR  also  revoked  the 
exemption  from  reporting  for  inorganic 
chemical  substances,  provided  a  partial 


exemption  from  reporting  oi  processmg 
and  use  information  for  chemical 
substances  of  low  current  interest,  and 
continued  the  current  exemption  from 
reporting  for  polymers,  microorganisms, 
and  naturally  occurring  chemical 
substances.  These  changes  modify 
requirements  for  information  collected 
in  calendar  year  2005  and  submitted  in 
2006  and  tliereafter.  The  public  meeting 
may  be  of  interest  to  persons  currently 
reporting  under  the  lUR  and  to 
manufacturers  of  inorganic  chemical 
substances. 

The  public  meeting  will  include  a 
series  of  presentations  by 
representatives  of  EPA  on  the 
instructions  for  reporting  for  tlie  2006 
partial  updating  of  the  TSCA  Chemical 
Inventory  Database.  Presentation  topics 
will  include  reporting  requirements, 
instructions  for  completing  the 
reporting  form,  how  to  assert 
confidentiality  claims,  and  how  to 
submit  completed  reports  to  EPA.  After 
each  presentation,  persons  attending  the 
public  meeting  will  be  invited  to 
comment  on  the  clarity,  completeness, 
and  usefulness  of  the  instructions. 
Comments  may  also  be  submitted  in 
writing  following  the  public  meeting. 
Comments  should  be  submitted  within 
30  days  after  the  meeting  to  receive 
timely  attention.  The  purpose  of  the 
public  meeting  is  to  receive  input  for 
improving  the  instructions:  subsequent 
meetings  are  planned  for  2004,  to 
provide  training  to  persons  who  must 
report  in  2006,  under  the  lUR. 

There  is  no  charge  for  attending  this 
public  meeting. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  17,200.3. 

Charles  M.  Auer. 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

(PR  Doc.  03-26737  Filed  10-20-03;  2:26  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No.  03-167;  FCC  03-243] 

Application  by  SBC  Communications 
Inc.,  Illinois  Bell  Telephone  Company. 
Indiana  Bell  Telephone  Company 
Incorporated,  the  Ohio  Bell  Telephone 
Company,  Wisconsin  Bell,  Inc..  and 
Southwestern  Bell  Communications 
Services,  Inc.  for  Authorization  To 
Provide  In-Region,  InterLATA  Services 
in  Illinois.  Indiana.  Ohio  and  Wisconsin 

agency:  Federal  Communications 

Commis^iiin. 

action:  Notice. 

summary:  In  the  document,  the  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  SBC  Communications 
!n(     Illinois  Bell  Tflephono  Company, 
Indiana  Bell  Tclephonn  Company 
Incorporated,  the  Ohio  Bell  Telephone 
Company;  Wisconsin  Bell,  inc.,  and 
Southwestern  Bell  Communications 
Services.  Inc..  (SBC)  for  authority  to 
enter  the  interLATA 
telecommunications  market  in  the  states 
of  Illinois.  Indiana,  Ohio  and 
Wisconsin.  The  Commission  grants 
SBC's  application  based  on  its 
conclusion  that  it  has  satisfied  all  of  the 
statutory  requirements  for  entry  and 
opened  its  local  exchange  markets  to 
full  competition. 

DATES:  Effective  October  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Arluk.  Attorni'v-  Advisor,  Wireline 
Competition  Bureau,  at  (202)  418-1471 
or  via  the  Internet  at  pnrluk@fcc.gov. 
The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257, 
Washington.  DC  20554.  Further 
information  may  also  be  obtained  by 
calling  the  Wireline  Competition 
Bureau's  TTY  number:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  ( ionuuission's 
Memorandum  (Jpinion  and  Order  in 
WC  Docket  No.  03-167,  FCC  03-243, 
adopted  October  14,  2003,  and  released 
October  15,  2003.  The  full  text  of  this 
order  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qual<'.\int@uol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  httpJ 'www. fcc.gov/Burenufi/ 


WirelinejCompetition/in- 
regionjapplications. 

Synopsis  of  the  Order 

1.  History  of  the  Application.  On  July 
17,  2003,  SBC  filed  an  application  with 
the  Commission,  pursuant  to  section 
271  of  the  Telecommunications  Act  of 
1996,  to  provide  in-region,  interLATA 
services  in  the  states  of  Illinois,  Indiana, 
Ohio  and  Wisconsin. 

2.  The  State  Commission's 
Evaluation.  The  Illinois  Commerce 
Commission  (Illinois  Commission),  the 
Indiana  UtUity  Regulatory  Commission 
(Indiana  Commission),  the  Public 
Utilities  Coanmission  of  Ohio  (Ohio 
Commission),  and  the  Wisconsin  Public 
Service  Commission  (Wisconsin 
Commission),  following  an  extensive 
review  process,  advised  the  Commission 
that  SBC  has  taken  the  statutorily 
required  steps  to  open  its  local  markets 
to  competition.  Consequently,  the 
Illinois  Commission,  the  Ohio 
Commission  and  the  Wisconsin 
Commission  recommended  that  the 
Commission  approve  SBC's  in-region, 
interLATA  entry  in  their  evaluation  and 
comments  in  this  proceeding.  The 
Indiana  Coimmission,  while  it 
concluded, that  SBC  is  largely  in 
compliance  with  section  271 
requirements,  it  deferred  to  this 
Commission  the  ultimate  determination 
of  whether  local  markets  have  been  fully 
and  irreversibly  open  to  competition, 
and  whether  SBC  has  demonstrated 
sufficient  accuracy  of  its  systems  data 
and  wholesale  billing  reliability. 

3.  The  Department  of  Justice's 
Evaluatiofl.  The  Department  of  Justice 
filed  its  evaluation  on  August  26,  2003, 
expressing  concerns  about  SBC's 
wholesale  billing,  line  splitting,  manual 
handling,  pricing  and  data  reliability. 
The  Department  of  Justice,  while  noting 
that  SBC  had  made  progress  addressing 
some  of  thje  issues,  stated  that  because 
of  conceriis  about  the  billing  processes, 
it  could  not  support  the  application 
based  on  t^e  current  record.  The 
Department,  however,  noted  that  the 
Commission  might  be  able  to  resolve 
these  billing  issues  prior  to  conclusion 
of  its  revif  w. 

4.  Compliance  with  Section 
271(c)(lHA).  In  order  for  the 
Commission  to  approve  a  BOC's 
application  to  provide  in-region, 
interLATA  services,  a  BOC  must  first 
demonstrate  that  it  satisfies  the 
requirements  of  either  section 
271(c)(l)tA)  (Track  A)  or  section 
271(c)(1)(B)  (Track  B).  The  Commission 
concludes  that  SBC  satisfies  the 
requirements  of  Track  A  in  Illinois, 
Indiana,  Ohio  and  Wisconsin.  This 
decision  is  ^ased  on  the  interconnection 


agreements  SBC  has  implemented  with 
competing  carriers  in  each  of  the  four 
states  and  the  number  of  carriers  that 
provide  local  telephone  exchange 
service,  either  exclusively  or 
predominantly  over  their  own  facilities, 
to  residential  and  business  customers. 

Primary  Issues  in  Dispute 

5.  Chf'cklist  Item  1 — Interconnection. 
Based  on  its  review  of  the  record,  the 
Commission  concludes  that  SBC 
provides  interconnection  in  accordance 
with  the  requirements  of  .section 
251(c)(2)  and  as  specified  in  section  271 
and  prior  Commission  orders.  In 
reaching  this  conclusion,  the 
Commission  examines  SBC's 
performance  with  respect  to  collocation 
and  interconnection  trunks,  as  the 
Commission  has  done  in  prior  section 
271  proceedings,  The  Commission  also 
examines  whether  SBC  offers 
collocation  and  interconnection  trunks 
to  other  telecommunications  carriers  at 
just,  reasonable  and  nondiscriminatory 
rates.  The  Commission  concludes  that 
the  commenters'  allegations  regarding 
SBC's  collocation  power  rates  in  Indiana 
and  Ohio  do  not  require  a  finding  of 
checklist  noncompliant  e.  The 
Commission  determines  that  the  revised 
collocation  power  rates  made  available 
to  competitive  LECs  in  Indiana  and 
Ohio  demonstrate  that  SBC  provides 
collocation  on  a  just,  reasonable,  and 
nondiscriminatory  basis  in  compliance 
with  checklist  item  one  in  Indiana  and 
Ohio.  In  addition,  the  Commission 
waives  its  complete-as-filed  requirement 
on  its  o\vn  motion  pursuant  to  section 
1.3  of  the  Commission's  rules  to  the 
limited  extent  necessary  to  consider 
SBC's  revised  collocation  power  rates. 

6.  Checklist  Item  2 — Unbundled 
Network  Elements.  Basiul  on  the  record, 
the  Commissiim  finds  that  SBC  has 
provided  "nondiscriminatory  access  to 
network  elements  in  accordance  with 
the  requirements  of  .sections  251(c)(3) 
and  252(d)(l )"  of  the  Act  in  compliance 
with  checklist  item  two. 

7.  Pricing  of  Unbundled  Network 
Elements.  Based  on  the  record,  the 
Commission  finds  that  SBC's  UNE  rates 
in  Illinois,  Indiana,  Ohio  and  Wisconsin 
are  just,  reasonable  and 
nondiscriminatorv  as  required  by 
sccUon  251  (d)(1).  Thus,  SBC's  UNE 
rates  satish'  checklist  item  two  in  all 
four  states.  The  Commission  has 
previouslv  held  that  it  will  not  conduct 
a  de  novo  review  of  a  state's  pricing 
determinations  and  will  reject  an 
application  only  if  either  "basic  TELRIC 
principles  are  violated  or  the  siate 
commission  makes  clear  errors  in  the 
actual  findings  on  matters  so  substantial 
that  the  end  result  falls  outside  the 
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range  that  a  reasonable  application  of 
TELRIC  principles  would  produce."  The 
Illinois  Commission,  the  Indiana 
Commission,  the  Ohio  Commission,  and 
the  Wisconsin  Commission  all 
conducted  extensive  pricing 
proceedings  to  establish  wholesale  rates 
for  UNEs.  The  Commission  concludes 
that  the  fact  that  certain  of  the  rates  are 
interim  in  Illinois  does  not  undermine 
SBC's  showing  that  the  rates  satisf\' 
checklist  item  two.  The  Commission 
also  concludes  that  various  ongoing 
litigation  and  challenges  to  rates 
adopted  in  Indiana,  Illinois,  and  Ohio, 
do  not  preclude  a  determination  that 
SBC  is  in  compliance  with  section  271, 
The  Commission  has  determined  in 
previous  orders  that  future  rate 
uncertainty  due  to  a  pending  appeal, 
without  more,  should  not  affect  the 
Commission's  review  of  the  currently 
effective  rates.  The  Commission  also 
finds  that  the  revised  non-recurring 
charges  (NRCs)  for  enhanced  extended 
links  (EELs)  SBC  submitted  are 
reasonable  interim  rates.  The 
Commission  finds  that  the  rates  fall 
within  the  range  SBC  charges  in  other 
states,  and  that  it  expects  the  Illinois 
Commission  to  review  the  rates  in  the 
near  future.  In  addition,  the 
Commission  waives  its  complete-as- 
filed  requirement  on  its  own  motion 
pursuant  to  section  1.3  of  the 
Commission's  rules  to  the  limited  extent 
necessary  to  consider  SBC's  revised  EEL 
NRCs, 

8,  Operations  Support  Systems  (OSS). 
Based  on  the  evidence  in  the  record,  the 
Commission  finds  that  SBC  is  providing 
competitors  nondiscriminatory  access  to 
OSS  in  compliance  with  checklist  item 
two.  Pursuant  to  its  analysis,  the 
Commission  finds  that  SBC  provides 
non-discriminatory  access  to  its  OSS  " 
the  systems,  databases,  and  personnel 
necessary  to  support  network  elements 
or  services.  Nondiscriminatory  access  to 
OSS  ensures  that  new  entrants  have  the 
ability  to  order  ser\'ice  for  their 
customers  and  communicate  effectively 
with  SBC  regarding  basic  activities  such 
as  placing  orders  and  providing 
maintenance  and  repair  services  for 
customers.  First,  the  Commission  finds 
that  SBC's  data  are,  on  the  whole, 
reliable  and  accurate,  based  on  the 
evidence  in  the  record,  including  two 
independent,  third-party  audits  of  SBC's 
performance  data.  Second,  the 
Commission  finds  that,  for  each  of  the 
primary  OSS  functions  (pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing,  as  well  as 
change  management),  SBC  provides 
access  to  its  OSS  in  a  manner  that 
enables  competing  carriers  to  perform 


the  functions  in  substantially  the  same 
time  and  manner  as  SBC  does  or,  if  no 
appropriate  retail  analogue  exists  within 
SBC's  systems,  in  a  manner  that  permits 
competitors  a  meaningful  opportunity  to 
compete.  In  particular,  the  Commission, 
assessing  the  totality  of  the 
circumstances,  finds  that  SBC's 
evidence  regarding  billing  demonstrates 
that  competitive  LEC  concerns  reflect 
only  isolated  instances  or  errors  typical 
of  high-volume  carrier-to-carrier 
commercial  billing,  rather  than  systemic 
problems.  The  Commission  thus  finds 
that  the  allegations  raised  about  billing 
in  this  record  do  not  warrant  a  finding 
of  checklist  noncompliance  because 
SBC's  billing  processes  provide 
competitors  a  meaningful  opportunity  to 
compete.  In  addition,  regarding  specific 
areas  for  which  the  Commission 
identifies  issues  with  SBC's  OSS 
performance  'service  order  completion 
notices,  line  loss  notification  reports, 
billing  completion  notices,  and  access  to 
IP  addresses  "the  Commission  finds 
that  these  problems  do  not  demonstrate 
overall  discriminatory  treatment  or  are 
not  sufficient  to  warrant  a  finding  of 
checklist  noncompliance. 

9.  Checklist  Item  4 — Unbundled  Local 
Loops.  Based  on  the  evidence  in  the 
record,  tfie  Commission  concludes  that 
SBC  provides  unbundled  local  loops  in 
accordance  with  the  requirements  of 
section  271  and  Commission  rules.  The 
Commission's  conclusion  is  based  on  its 
review  of  SBC's  performance  for  all  loop 
types,  which  include  voice-grade  loops, 
xDSL-capable  loops,  digital  loops,  and 
high-capacity  loops,  as  well  as  the 
Commission's  review  of  SBC's  processes 
for  hot  cut  provisioning,  line  sharing 
and  line  splitting.  With  respect  to  issues 
related  to  SBC's  line  splitting  processes, 
the  Commission  notes  that  the 
commenters  in  this  proceeding  raise  the 
same  issues  regarding  SBC's  line 
splitting  policies  that  it  raised  in  the 
recent  proceeding  regarding  SBC's 
application  to  provide  in-region, 
interLATA  services  in  the  state  of 
Michigan.  Accordingly,  the  Commission 
incorporates  and  references  the  SBC 
Michigan  II  Order,  and  finds  that  SBC's 
line  splitting  policies  do  not  warrant  a 
finding  of  checklist  noncompliance. 

Other  Checklist  Items 

10.  Checklist  Item  7— Access  to  911/ 
E91 1  and  Operator  Senices/Directon' 
Assistance.  Section  271(c)(2)(B)(vii)  of 
the  Act  requires  a  BOC  to  provide 
"[n]ondiscriminatory  access  to  911  and 
E911  services."  A  BOC  must  provide 
competitors  with  access  to  its  91 1  and 
E91 1  services  in  the  same  manner  that 
it  provides  such  access  to  itself,  i.e.,  at 
parity.  Specifically,  the  BOC  "must 


maintain  the  911  database  entries  for 
competing  LECs  with  the  same  accuracy 
and  reliability  that  it  maintains  the 
database  entries  for  its  own  customers." 
The  Commission  finds  that  SBC 
provides  nondiscriminatory  access  to 
911  and  E911  services.  Section 
271{c)(2)(B)(vii)  also  requires  a  BOC  to 
provide  nondiscriminatory  access  to 
"directory  assistance  services  to  allow 
the  other  carrier's  customers  to  obtain 
telephone  numbers"  and  "operator  call 
completion  services,"  respectively. 
Additionally,  section  251(b)(3)  of'the 
1996  Act  imposes  on  each  LEC  "the 
duty  to  permit  all  [competing  providers 
of  telephone  exchange  service  and 
telephone  toll  service]  to  have 
nondiscriminatory  access  to  *   *   * 
operator  services,  directory  assistance, 
and  directory  listing,  with  no 
unreasonable  dialing  delays."  Based  on 
the  Commission's  review  of  the  record 
it  concludes  that  SBC  offers 
nondiscriminatory  access  to  its 
directory  assistance  services  and 
operator  services. 

11.  Checklist  Item  10 — Databases  and 
Signaling.  Section  271(c)(2)(B)(x)  of  the 
1996  Act  requires  a  BOC  to  provide 
nondiscriminatory  access  to  databases 
and  associated  signaling  necessary  for 
call  routing  and  completion.  Based  on 
the  evidence  in  the  record,  the 
Commission  finds  that  SBC  provides 
nondiscriminatory  access  to  databases 
and  signaling  networks  in  the  states  of 
Illinois,  Indiana,  Ohio  and  Wisconsin. 

12.  Checklist  Item  13 — Reciprocal 
Compensation.  Section  271(c)(2)(B)(xiii) 
of  the  Act  requires  BOCs  to  enter  into 

"[rleciprocal  compensation 
arrangements  in  accordance  with  the 
requirements  of  section  252(d)(2)."  In 
turn,  section  252(d)(2)(A)  specifies  the 
conditions  necessary  for  a  state 
commission  to  find  that  the  terms  and 
conditions  for  reciprocal  compensation 
are  just  and  reasonable.  The 
Commission  finds  that  the  allegations 
AT&T  raises  with  regard  to  reciprocal 
compensation  pricing  has  already  been 
appropriately  raised  before  the  Federal 
court,  as  Congress  intended,  where  it  is 
pending  resolution.  Under  these 
circumstances,  the  Commission  finds 
that  such  allegations  do  not  require  a 
finding  of  checklist  noncompliance. 

13.  Remaining  Checklist  Items  (3.  5,  6, 
8,  9.  11,  12  and  14).  Based  on  the 
evidence  in  the  record,  the  Commission 
concludes  that  SBC  demonstrates  that  it 
is  in  complianbe  with  checklist  item  3 
(access  to  poles,  ducts,  and  conduits), 
item  5  (unbundled  transport),  item  6 
(unl  undled  switching),  item  8  (white 
pages),  item  9  (numbering 
administration),  item  11  (number 
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portability),  item  12  (dialing  parity),  and 
item  14  (resale). 

14.  Section  272  ComplMnre.  Based  on 
thf  record,  the  Commission  concludes 
\\\A\  SBC,  has  demonstrated  that  it  will 
cofiiplv  with  the  requirements  of  section 
272.  .Signifii  antlv,  .SBC  provides 
evidence  that  it  maintains  the  same 
structural  separatit)n  and 
nondiscrimination  safeguards  in  the 
four  states  as  it  does  in  Texas,  Kansas, 
Oklahoma.  Missouri,  Arkansas, 
California,  and  Michigan. 

15.  Public  Intffpat  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  u'ith  the 
public  interest.  From  its  extensive 
ffview  of  the  competitive  checklist, 
which  embodies  the  critical  elements  of 
market  entry  under  the  Act.  the 
Commission  finds  that  barriers  to 
competitive  entry  in  the  local  exchange 
markets  have  been  removed  and  the 
local  exchange  markets  in  Illinois, 
Indiana.  Ohio  and  Wisconsin  today  are 
open  to  competition.  The  Commission 
further  finds  that  the  record  confirms  its 
view,  as  set  forth  in  prior  section  271 
orders,  that  BOC  entry  into  the  long 
distance  market  will  benefit  consumers 
and  t:(mipetition  if  the  relevant  local 
exchange  market  is  open  to  competition 
consistent  with  the  competitive 
checklist.  Finally,  the  Commission  finds 
that  SBC's  performance  plans  in  each  of 
the  four  states  provide  assurance  of 
future  compliance. 

16.  Section  271ldj(6l  Enforcement 
Authority.  Working  with  the  four  state 
commissions,  the  Commission  intends 
to  closely  monitor  SBC's  post-approval 
compliance.to  ensure  that  SBC 
.   continues  to  meet  the  conditions 
required  for  section  271  approval,  it 
stands  ready  to  exercise  its  various 
statutory  enforcement  powers  quickly 
and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  Illinois, 
Indiana,  Ohio  and  Wisconsin. 

Federal  Communications  Commission. 

MdrirnpH.  Dnrtih. 

,Sf-i  it'tan. 

|FR  Dor.  03-26704  Filed  10-21-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237:  DA  03-3214] 

North  American  Numbering  Council; 
Meeting 

AGENCY:  r-ederal  Communications 

t^immission. 


SUMMARY:  On  October  16,  2003,  the 
(Commission  released  a  public  notice 
announcing  the  November  5,  2003 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  N  ANC's 
next  meeting  and  its  agenda. 
DATES:  Wednesday,  November  5,  2003, 
9  a.m. 

ADDRESSES:  Telecommunications 
Access  Policy  Division,  Wireline 
Competition  Bureau,  Federal 
Communications  Commission,  The 
Portals  II,  445  12th  Street,  SW.,  Suite  5- 
A420,  Washington,  DC  20554.  Requests 
to  make  an  oral  statement  or  provide 
written  comments  to  the  NANC  should 
be  sent  to  Deborah  Blue 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202) 418-1466  or 

Deborah.Blue@fcc.gov.  The  fax  number 
is:  (202)  418-2345.  The  TTY  number  is: 
(202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
October  Iti,  2UU,i. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Wednesday, 
-November  5,  2003,  from  9  a.m.  until  5 
p.m.  The  meeting  will  be  held  at  the 
Federal  Communications  Commission, 
Portals  II,  445  12th  Street,  SW.,  Room 
TW-C305,  Washington,  DC.  This 
meeting  is  open  to  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  "Jhe  public- may  submit  written 
statement*  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meetiog  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  io  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  <^ays  before  the  meeting. 

Proposed  Agenda — Wednesday, 
November  5.  2003,  9  a.m. 

1 .  Announcements  and  Recent  News 
—New  NANC  Charter 

2.  Approval  of  Minutes 
—Meeting  of  September  25,  2003 

3.  Report  of  Cost  Recovery  Working 
Group 

4.  Report  from  NBANC 

5.  Report  of  NAPM.  LLC 

6.  Status  of  Contamination  Threshold 
IMG  (final  report  due  at  March  16.  2004 
NANC  meeting) 


7.  Report  from  OUR  regarding  impact 
on  Caribbean  carriers  of  reclamation  of 
"paid  toll  free"  numbers  on  April  1, 
2004 

8.  Report  of  3-Digit  DIG  IMG 

9.  Discussion  of  Multiple  LRNs  Issue 
— SBC  technical  presentation  re  cross- 

LATA  boundaries 
— INC"s  assignment  practices 
— NANPA's  survey 

10.  Report  of  National  Thousands 
Block  Pooling  Administrator 

— Activity  report 

11.  Status  of  Industry  Numbering 
Committee  (INCl  activities 

— Summar\'  of  VoIP  Workshop  and 
matrix 

12.  Report  of  Local  Number 
Portability  Administration  (LNPA) 
Working  Group 

— Wireless  Number  Portability 

Operations  (WNPO)  Subcommittee 

13.  Report  of  the  North  American 
Numbering  Plan  Administrator 
(NANPA) ' 

—CO  Code  Activity 
— NPA  Relief  Report 

14.  Report  of  Numbering  Oversight 
Working  Group  (NOWG) 

— Change  Order  review 
—Status  of  NANPA  and  PA  annual 
reviews 

15.  Update  List  of  NANC 
Accomplishments 

16.  Summary  of  Action  Items 

17.  Public  Comments  and 
Participation  (5  minutes  per  speaker) 

18.  Other  Business 
Adjourn  no  later  than  5  p.m. 
Next  Meetij\g:  January  13,  2004. 

Federal  CCommunicalions  Commission. 
Cheryl  L,  Callphan, 

Assistant  Chief.  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
[FR  Doc.  03-26771  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6712-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Deletion  of 
Agenda  Item  From  October  16th  Open 
Meeting 

Uctoijer  l.T.  200.3. 

The  following  item  has  been  deleted 
from  the  list  of  Agenda  items  scheduled 
for  consideration  at  the  October  16, 
2003,  Open  Meeting  and  previously 
listed  in  the  Commission  s  Notice  of 
October  9,  2003. 
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Title:  Auction  of  Direct  Broadcast  Satellite  Licenses  (AUC-03-52). 

Summary:  The  Commission  will  consider  an  Order  to  resolve  issues  raised  in 
the  Auction  No  52  Comment  Public  Notice  related  to  the  Commission's  au- 
thority to  auction  Direct  Broadcast  Satellite  (  DBS ")  licenses  and  eligibility  for 
the  U.S.  DBS  licenses  currently  available. 


Federal  rommiinications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  03-26770  Filed  10-20-03;  12:42 
pm] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2635] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

October  9,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  section 
1 .429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257.  445  12th  Street,  SVV.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  November  6,  2003.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  lor  filing  oppositions  have  expired. 
Subject 

Amendment  of  the  (Commission's 

Space  Station  Licensing  Rules  and 

Polices  (IB  Docket  No.  02-34). 
Mitigation  of  Orbital  Debris  (IB 

Docket  02-248). 
\'uTnber  of  Prtitinns  Filed:  7. 
Subject: 
Review  of  the  Section  251 

Unbundling  Obligations  of 

Incumbent  Local  Exchange  Carries 

(CC  Docket  No.  01-338), 
Implementation  of  the  Local 

Competition  Provision  of  the 

Telecommunications  .^.ct  of  1996 

(CC  Docket  No.  96-98). 
Deployment  of  Wireless  Services 

Offering  .Advanced 

Telecommunications  Capability  (CC 

Docket  No.  98-147), 
S'umber  of  Petitions  Filed:  9. 

Marlene  H.  Dortch, 

Secretan' 

IFR  Doc.  03-26619  Filed  10-21-03;  8:45  am] 

BILLING  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement{s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 
Agreement  No. ;  0 1 U 7  7b-- 1 24 . 
Title:  Asia  North  America  Eastbound 

Rate  Agreement. 
Parties: 

American  President  Lines,  Ltd. 

AFL  Co.  PTE  Ltd. 

Hapag-Lloyd  Container  Line  GmbH 

Kawasaki  Kisen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

A.  P.  Moller-Maersk  Sealand 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line 
Limited 

P&O  Nedlloyd  B.V.  and  P&O 
Nedlloyd  Limited. 
Synopsis:  The  proposed  agreement 

modification  extends  the  suspension 

of  the  conference  through  May  1 , 

2004. 

Agreement  No. :  01 1 798-002. 

Title:  Atlantic  Space  Charter  Agreement. 

Parties: 

Hapag-Lloyd  Container  Linie  GmbH 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line 
Limited 

Orient  Overseas  Container  Line 
(Europe)Limited 

Orient  Overseas  Container  Line  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Lykes  Lines  Limited  LLC 

TMM  Lines  Limited  LLC 

COSCO  Container  Lines  Company, 
Ltd. 

Kawaseiki  Kisen  Kaisha.  Ltd 

Yang  Ming  (UK)  Ltd 
Synopsis:  The  agreement  reflects  the 

name  change  of  Dart  ML  Limited  to 

Orient  Overseas  Container  Line 

(Europe)  Limited 
Agreement  No.:  011815-002. 
Title:  Transpacific  Space  Charter 
Agreement. 


Parties: 

Hapag-Lloyd  Container  Linie  GmbH 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line 
Limited 

Orient  Overseas  Container  Line 
(Europe)  Limited 

Orient  Overseas  Container  Line  Inc. 

P&O  Nedllovd  Limited 

P&O  Nedlloyd  B.V. 
Synopsis:  The  agreement  reflects  the 

name  change  of  Dart  ML  Limited  to 

Orient  Overseas  Container  Line 

(Europe)  Limited. 
Agreement  No. :  01 1 830-001 . 
Title:  Indainex/APL  Agreement. 
Parties:  Contship  Containerlines 

CMA  CGM.  S.A. 

The  Shipping  Corporation  of  India. 
Ltd. 

APL  Co.  PTE  Ltd. 

American  President  Lines.  Ltd. 
Synopsis:  The  proposed  agreement 

modification  reflects  changes  in  the 

number  and  size  of  the  vessels  used 

in  the  Indamex  service  and  deletes 

obsolete  language. 
Agreement  No.:  201 149. 
Title:  Port  Inland  Distribution  Network 

Service  Agreement 
Parties: 

Port  of  New  York  and  New  Jersey, 

Port  of  Albany. 
Synopsis;  The  agreement  will  provide 

for  the  implementation  and  funding  of 

a  feeder  barge  service  between  the 

Port  of  New  York  and  New  Jersey  and 

the  Port  of  Albany. 

By  Order  of  the  Federal  Maritime 
Commission. 

DateH:  October  17.  2003. 
Rr\dn!  1  .  \'anBrakle, 
ixicretary. 
[PR  Dor  03-26683  Filed  10-21-03;  8:45  am) 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Meeting  Act  Notice 

TIME  AND  DATE:  12  noon,  Monday. 

October  27,  2003- 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 


1   Personnel  action^ 


dfjpointments, 


promotions,  assignments, 
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rftassignments.  and  salary  actions) 
involving  individual  Ffnieral  Reserve 
System  emplovees 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi<,hplle  A.  Smith.  Director,  Office  of 
Board  Members:  202-152-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3201)  beginning  at 
approximately  5  p.m.  tv\(0  business  days 
h?fore  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
un-wfederalresfnegov  for  an  electronic 
innr.uncement  that  not  only  lists 
applictftions,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  1  7.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Dor.  0:?-26715  Filed  10-20-03;  9:31  am] 

BILLING  CODE  6210-01-U 


OFFICE  OF  GOVERNMENT  ETHICS 

Updated  OGE  Senior  Executive  Service 
Pertormance  Review  Board 

agency:  office  of  Government  Ethics 

(OGE). 

ACTION:  Notice. 


of  each  OGE  senior  executive's 
performance  by  his  or  her  supervisor, 
along  with  any  recommendations  in 
each  instance  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  This  notice 
updates  the  membership  of  OGE's  SES 
Performance  Review  Board  as  it  was  last 
published  at  66  FR  57106  (November 
14,  2001). 

Approved:{October  Ifi,  2003. 
Amy  L.  Comstock, 
Director.  Office  of  Government  Ethics. 

The  following  have  been  selected  as 
regular  members  of  the  SES 
Performance  Review  Board  of  the  Office 
of  Government  Ethics: 
Marilyn  L.  Glynn  [Chair],  General 

(Counsel.  (3ffice  of  Government  Ethics; 
John  ).  Covaleski,  Deputy  Director  for 

Agency  Programs,  Office  of 

Government  Ethics; 
Joseph  E.  Gangloff,  Senior  Counsel, 

Office  of  International  Affairs, 

Department  of  Justice; 
Ro.salind  A.  Knapp,  Deputy  General 

Counsel,  Department  of 

Transportation; 
Steven  Y.  Winnick,  Deputy  General 

Counsel,  Department  of  Education. 

[FR  Doc.  03-I-26655  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6345-02- P 


SUMMARY:  Notice  is  hereby  given  of  the 

.ippointment  of  members  of  the  updated 
(K.K  Senior  Executive  Service  (SES) 
Performance  Review  Board. 
EFFECTIVE  DATE:  October  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  D.  [Junning,  Deputy  Director  for 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue.  NW..  Washington.  DC  20005- 
3917;  Telephone:  (202)  482-9300; TDD; 
(202)  208-9293;  FAX:  (202)  482-9237. 
SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
4J14(c;j  requires  e.ioh  rigency  to 
establish,  in  accordance  with 
regulations  pres(  ribed  bv  the  (Office  of 
P(!rsonnel  Management  at  5  CFR  part 
430,  subpart  C  and  §430.310  thereof  in 
particular,  one  or  more  Senior  Executive 
Service  performance  review  boards.  As 
a  small  executive  branch  agency,' OGE 
has  just  one  board.  In  order  to  ensure  an 
adequate  level  of  staffing  and  to  avoid 
a  constant  series  of  recusals,  the 
designated  members  of  OGE's  SES 
Performance  Review  Board  are  being 
drawn,  as  in  the  past,  largely  from  th(> 
ranks  of  other  agencies.  The  board  shall 
review  and  evaluate  the  initial  appraisal 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Amendment  of  Statement  of 
Organization  Functions  and 
Delegations  of  Authority  for  the  Office 
for  Human  Research  Protections 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice.   - 


SUMMARY:  This  amendment  revises  the 
description  of  the  immediate  Office  of 
the  Director,  Office  for  Human  Research 
Protectiorus  (OHRP),  to  include  support 
functions  for  the  Secretary's  Advisory 
Committer  on  Human  Research 
I^rotections;  changes  the  name  and 
expands  the  functions  of  th'^  former 
Division  of  Policy  Planning  and  Special 
Projects;  expands  the  functions  of  the 
Division  of  Education  and  Development; 
and  dissolves  the  current  Division  of 
Assurances  and  Qualitv  Improvement. 

Part  A,  Office  of  the  Secretary  (OS),  of 
the  .Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (DHHS),  Chapter  AC, 
Office  of  Public  Health  and  Science 
(OPHS),  Office  for  Human  Research 
Protections  (OHRP).  as  last  amended  at 
67  FR  10216,  dated  March  6,  2002.  is 
being  amended  as  follows: 


1.  Amend  Part  L.  subpart  1,  as  follows: 

A.  Delete  "and"  before  "(8)." 

B.  Delete  "."  at  the  end  of  subpart  1, 

C.  Add  to  the  end  of  subpart  1  the 
following: 

;  and  (9)  provides  staff  support  for  the 
Secretary's  Advisory  Committee  on 
Human  Research  Protections. 

II.  Amend  Part  L.  subpart  2,  by 
deleting  it  in  its  entirety  and  replacing 
it  with  the  following: 

2.  Division  of  Policy  and  Assurances    . 
(ACN  2) — (1)  Maintains,  develops, 
promulgates,  and  updates  policy  and 
guidance  documents  regarding 
regulatory  requirements  and  ethical 
issues  for  biomedical  and  behavioral 
research  involving  human  subjects;  (2) 
coordinates  appropriate  DHHS 
regulations,  policies  and  procedures 
with  other  Departments  and  agencies  in 
the  Federal  Government:  (3)  organizes 
and  coordinates  consultations  with 
panels  of  experts  for  research  involving 
prisoners  and  children,  when  required 
by  DHHS  regulations  for  the  protection 
oif  human  subjects  at  45  CFR  46.306  and 
46.407,  respectively;  (4)  coordinates 
responses  to  requests  for  information, 
technical  assistance,  and  guidance  from 
Congress,  other  DHHS  agencies,  other 
Federal  Departments  and  agencies,  and 
non-governmental  entities;  (5) 
coordinates  respcinses  to  refjuests  for 
(JHRP  documents  and  information 
under  the  Freedom  of  Informatioil  Act; 
(6)  Negotiates  As'^urances  of 
Compliance  with  research  entities;  (7) 
provides  liaison,  guidance,  and 
regulatory  interpretation  to  research 
entities,  investigators.  Federal  officials, 
and  the  public;  (8)  maintains  and 
modifies,  as  necessary,  existing 
assurance  mechanisms:  and  (9)  operates 
and  maintains  a  registration  system  for 
institutional  review  boards;  and  (10) 
develops  and  implements  new- 
procedures  to  ensure  that  DHHS  human 
subjects  protection  regulations  are 
appropriately  and  effectively  applied  to 
the  changing  needs  of  the  research 
community. 

III.  Amend  Part  L,  subpart  4  by 
deleting  it  in  its  entirety  and  replacing 
it  with  the  following: 

4.  Division  of  Education  and 
Development  (ACN4)— (1)  Develops  and 
conducts  education  conlerences, 
workshops  and  other  training  tools,  and 
quality  improvement  activities  to 
improve  protections  for  human  research 
subjects;  (2J  provides  liaison  to  Federal 
officials  and  guidance  and  regulatory 
interpretation  to  research  entities, 
investigators,  and  the  public  regarding 
ethical  issues  in  biomedical  and 
behavioral  research  involving  human 
subjects;  (3)  provides  technical 
assistance  to  institutions  engaged  in 
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DHHS-conducted  or  sponsored  research 

involving  human  subjects:  (4) 
maintains,  promulgates,  and  updates 
educational  guidance  materials  and 
quality  improvement  activities  and 
materials  related  to  protection  of  human 
research  subjects;  (5)  conducts  public 
outreach  and  education  or  information 
programs  to  promote  and  enhance 
publif  awareness  of  the  activities  of 
OHRP  and  human  subject  protections; 
and  (6)  provides  staff  support  to  the 
Human  Subjects  Research 
Subcommittee,  Committee  on  Science, 
National  Science  and  Technology 
Council. 

VI.  Amend  Part  L,  subpart  5  by 
deleting  it  in  its  entirety. 

G.  Effective  Date:  The  foregoing 
amendments  to  the  organization  and 
functions  of  the  Office  for  Human 
Research  Protections  are  effective 
immediately. 

IJHted:  October  14.  2003. 
Cristina  \'.  Beato, 
Acting  Assistant  Secretary  for  Health. 

fFR  D(H    0:i-2fifi27  Filed  10-21-0.3:  8:4.5  am] 

BILLING  CODE  4150-36-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Partners  Invited  To  Participate  In  Steps 
to  a  HealthierUS 

agency:  Department  of  Health  and 
Human  Services.  Office  of  the  Secretary. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
HniuHU  Services  (HHS]  seeks  to  work 
writh  other  public  and  private  sector 
organizations  to  support  a  new  Federal 
initiative  to  promote  better  health  for  all 
Americans.  This  initiative  is  called 
Steps  to  a  HealthierUS  and  is  part  of  the 
President's  HealthierUS  Initiative  to 
help  Americans  live  longer,  better,  and 
healthier  lives.  This  Steps  Partnership 
initiative  is  not  a  grant  or  contract 
award  program  and  each  partner  will  be 
responsible  for  supporting  its  own 
activities.  Working  together,  it  is 
intended  that  these  partnerships  will 
provide  innovative  opportunities  to 
promote  healthier  living  and 
successfully  promote  the  principles  and 
efforts  of  the  Steps  initiative.  More 
information  about  Steps  is  available  at: 
http://\\'\\'\v.healthierus.gov/steps/. 
Partnerships  are  not  limited  to  any 
existino  list  of  priority  projects. 
DATES:  Comments  expressing  or 
affirming  an  interest  in  the  Steps  to  a 
HealthierUS  Partnerships  initiative  will 
be  most  useful  if  received  within  three 
months  of  the  publication  of  this  notice. 
Contact  identification  information  to 


er  22.   2003  'A'titicp-- 
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permit  further  discussion  and 
consideration  of  ideas  of  mutual  interest 
may  be  sent  to  either  the  street  address 
or  the  email  address  set  out  in  the  next 
paragraph. 

ADDRESSES:  Expressions  of  interest, 
comments  and  questions  may  be  sent  to 
the  following  email  address, 
StepsPartnerships@osophs.dhhs.gov,  or 
by  regular  mail  with  contact 
information,  as  appropriate,  to:  Steps  to 
a  HealthierUS  Partnerships,  c/o  Office 
of  Public  Heahh  &  Science,  U.S. 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue 
SW.  Room  738G,  Washington  DC  20201. 

Organization  representatives  may  also 
call  the  following  information  line: 
1(800)  631-0926.  Callers  will  be 
directed  to  appropriate  agency  officials 
or  to  other  collaborating  partners  with 
similar  or  complementary  interests  for 
further  discussions. 

SUPPLEMENTARY  INFORMATION:  HHS  is  the 
Lnited  btates  guvernment's  principal 
agency  for  promoting  and  protecting  the 
health  of  all  Americans.  HHS  manages 
many  programs,  covering  a  broad 
spectrum  of  health  promotion  and 
disease  prevention  services  and 
activities.  Leaders  in  the  business 
community.  State  and  local  government 
officials,  tribes  and  tribal  entities  and 
charitable,  faith-based,  and  community 
organizations  have  expressed  an  interest 
in  partnering  with  the  Department  to 
promote  healthy  choices  and  behaviors. 
The  Secretary  welcomes  this  interest. 
With  this  notice,  the  Secretary  outlines 
opportunities  for  these  and  other 
entities  to  partner  with  HHS.  in  order  to 
address  health  promotion  and  chronic 
disease  prevention  and  control 
activities.  The  Steps  program  will  be 
carried  out  consistent  with  HHS's  broad 
statutory  authorities  found  in  42  U.S.C. 
238,  241,  280e-ll,  280h-280h-3,  and 
300u-300u-3  and,  in  some  cases, 
pursuant  to  more  particular,  pertinent 
Public  Health  Service  Act  provisions  or 
other  HHS  program  statutes. 

In  recent  years,  the  public  has  become 
more  aware  of  the  burden  of  illness  and 
death  caused  by  chronic  diseases  such 
as  asthma,  cancer,  diabetes,  heart 
disease,  obesity,  and  stroke — and  of  the 
connection  between  these  chronic 
diseases  and  lifestyle  choices  involving 
tobacco  use,  improper  diet,  and  lack  of 
exercise.  Despite  this  new 
understanding  and  awareness,  more 
than  1.7  million  Americans  die  of  a 
chronic  disease  each  year,  accounting 
for  about  70%  of  all  U.S.  deaths.  In 
addition,  more  than  175  million 
Americans  live  with  chronic  conditions, 
with  millions  of  new  cases  diagnosed 
each  year.  These  serious  diseases  are 


often  treatable,  but  not  generally 
curable.  Thus,  the  Secretary  believes  it 
is  important  and  timely  for  the  Nation 
to  increase  prevention  efforts  to  fight 
chronic  disease. 

The  Steps  to  a  HealthierUS  initiative 
focuses  on  both  health  promotion  and 
chronic  disease  prevention  and  control 
through  the  following  activities: 

1.  Community-based  education 
programs  highlighting  steps  that  can  be 
taken  to  prevent  or  reduce  the  incidence 
of  chronic  diseases; 

2.  Health  promoting  programs  and 
environments  in  school,  worksite,  faith- 
ba.sed  and  community-based  settings; 

3.  Improved  access  to  preventive, 
diagnostic  and  treatment  services; 

4.  The  elimination  of  racial,  ethnic, 
and  socioeconomic-based  health 
disparities; 

5.  Improved  delivery  of  evidence- 
based  clinical  preventive  services  and 
chronic  disease  management:  and 

6.  Evaluation  of  chronic  disea.se 
prevention  and  health  promotion 
interventions. 

Introduction 

Federal  health  promotion  and  chronic 
disease  prevention  goals  cannot  be 
achieved  without 

(a)  Change  in  individual  behavioral 
practices  and  change  in  organizational 
cultures  and  actions,  both  based  on 
increased  knowledge  and 
understanding; 

(b)  Optimal  utilization  of  preventive 
or  treatment  services;  along  with 

(cj  Improvement  in  prevention, 
diagnostic,  and  treatment  technologies 
and  systems. 

HHS  has  limited  resources  with 
which  to  achieve  implementation  of 
large-scale  nationwide  changes. 
Moreover,  to  achieve  such  societal 
changes,  the  involvement  of  both  public 
and  private  organizations  is  necessary. 
For  efforts  of  this  magnitude,  the 
Department  periodically  invites  outside 
organizations  to  join  in  carrying  out 
activities  of  mutual  interest  to  achieve 
shared  objectives.  These  partnerships 
are  voluntary.  The  parties  work  together 
to  carry  out  their  respective,  consistent 
missions  for  the  common  good. 

Collaboration  With  Puhlir  and  Private 
Sector  (Jrganizations 

In  order  to  implement  the  Steps 
nationw  ide  initiative.  HHS  is  interested 
in  establishing  partnerships  with  private 
corporations  and  other  entities, 
including  charitable,  faith-based,  and 
community  organizations,  as  well  as 
with  State  and  local  governments,  that 
can  help  extend  the  program's  reach  to 
all  Americans.  In  accordance  with  each 
entity's  particular  strengths  and 
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abilities,  partnerships  will  be 
established;  each  partner  will  be 
n>sp<)nsible  for  pnn  iding  the  resources 
nect'ssarv  to  (.arr\  out  specified 
activities  of  mutual  interest. 

As  partners  with  HHS,  both  public 
and  private  sector  organizations  can 
bring  their  respective  ideas  and 
expertise,  administrative  capabilities, 
and  production  and  material  resources. 
that  are  consistent  with  the  goals  of  the 
Stt-ps  initiative,  to.  for  example: 

(a)  Share  in  the  development  of 
educational  health  information  and  its 
distribution  to  employees  or  to  the 
public,  e.g..  promoting  healthy  lifestyles 
to  prevent  chronic  diseases,  programs 
aimed  at  improving  consumers' 
understanding  of  how  proper  dietary 
choices  and  physical  activity  can 
improve  health  and  prevent  obesity  and 
other  chronic  diseases  or  providing 
practical  guidance  and  information  on 
how  to  obtain  diagnostic  and  treatment 
services.  Public  education  efforts  could 
include  Web-site  and  software 
development,  work  with  local  or 
natiimal  media,  and  sponsorship  of 
health  promotion  events,  each  activity 
generally  enhancing  consumer 
understanding  of  health  information 
related  to  health  promoting  behaviors 
and  chronic  disease  prevention  and 
control: 

(b)  Foster  the  creation  and 
maintenance  of  effective  health  and 
wellness  and  physical  activity  programs 
that  provide  clear  measurable  results; 

(c)  Participate  in  the  development  of 
health  professional  educational 
activities,  including  conference  co- 
sponsorship  or  co-publication  and 
dissemination  of  professional 
educational  materials,  such  as  reports  of 
proceedings  and  any  resulting 

.   recommendations;  and 

(d)  Conduct  or  support  chronic 
disease  prevention  research,  or 
undertake  scientific  testing  and 
evaluation  of  commercial  products 
related  to  the  Steps  initiative,  such  as 
interactive  computer  software  and 
nu^dia  tools. 

Partnership  agreements  will  make 
clear  that  there  will  be  no  Federal 
endorsement  of  commercial  products  or 
of  particular  companies.  HHS  will  have 
a  right  to  review  the  use  of  Department 
logos  and  statements  related  to  Steps  on 
such  materials  and  products  to  ensure 
that  thcv  are  suitable  for  the  initiative 
and  that  government  neutrality  with 
respect  to  commercial  products  is 
maintained.  When  the  Steps  logo  is 
approved  for  use  on  commercial 
materials  or  products  that  promote 
healthier  lifestyles  or  foster  other  Steps 
objectives  and  are  incorporated  in  Steps 
initiative  aftivities.  a  disclaimer  will  be 


required  td  be  printed  on,  or  affixed  to 
commercial  partner  materials  and 
products  indicating  that  the  use  of  the 
logo  does  not  imply  any  Federal 
endorsement  or  warranty  of  a  particular 
commercial  product  or  of  other  products 
of  a  particular  company. 

Evaluation  Criteria 

After  engaging  in  exploratory 
discussioris  of  potential  partnerships 
and  partnership  activities  with 
respondents,  the  following 
considerations  will  be  used  by  HHS 
officials,  ais  appropriate  and  relevant,  to 
determine  whether  HHS  will  engage  in 
partnership  activities  with  particular 
entities  aitd  the  scope  of  those  activities. 

1.  Are  the  activities  proposed  by  the 
offering  entity  likely  to  provide  a 
substantial  public  health  benefit, 
consistent  with  HHS  goals  and  the  Steps 
top  HealthierUS  Initiative? 

2.  Does  the  proposed  partnership's 
potential  for  public  health  benefit 
outweigh  any  potential  negative  impact 
on  the  agency  and  its  ability  to 
accomplish  its  missions?  What 
adjustmeiits  if  any,  would  make  the 
proposal  Acceptable? 

3.  Is  there  an  identifiable  and 
appropriate  role  for  HHS? 

4.  Doe^the  outside  entity  have  the 
expertise  (and  capacity  to  carry  out  its 
proposec^  activities? 

5.  Has  the  outside  entity 
demonsti^ted  a  willingness  to  work 
coUabor^ively  with  other  public  and 
private  sector  organizations  to  achieve 
the  stated  Steps  to  a  HealthierUS  goals 
or  to  advance  related  efforts,  activities, 
or  initiatives? 

Given  the  Steps  Initiative's  objectives, 
entities  who  have  similar  goals  and 
consisteift  interests,  appropriate 
expertis^  and  resources,  and  would  like 
to  pursui  chronic  disease  prevention 
and  health  promotion  activities  within 
their  ow(i  organizations,  or  on  a  broader 
scale,  in  collaboration  with  the 
Department,  are  encouraged  to  reply  to 
this  notice.  Working  together,  it  is 
intended  that  these  partnerships  will 
provide  innovative  opportunities  to 
promote! healthier  living. 

Dated:  October  16.  200.3. 
Cristina  T.  Beato, 

Acting  Aksistant  Secretary'  for  Health. 
[FR  Dor.  l):}-2fi628  Filed  10-21-03;  8:45  ami 

BILLING  CdOE  4150-32-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

AGENCY:  Agencv  for  Healthcare  Research 

nnd  Quality  (AHRQ). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  on 
Fridav.  November  7,  2003.  from  9  a.m. 
to  4  [1  m   and  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hubert  H.  Humphrey  Building, 
Department  of  Health  and  liuman 
Services  (HHS).  200  Independence 
Avenue.  Room  800,  Washington.  DC 
20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lebbon.  Coordinator  of  the 
.A.dvisory  Council,  al  the  Agency  for 
Healthcare  Research  and  Quality.  540 
Gaither  Road,  Rockville.  Maryland, 
20850.  (301)  427-1215.  For  press-related 
information,  please  contact  Karen 
Migdail  at  (301)  427-185f). 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disabilitv  is  needed,  please  contact  Mr. 
Donald  L.  Inniss.  Director.  Office  of 
Equal  Employment  Opportunity 
Program.  Program  Support  Center,  on 
(301)  443-1144  no  later  than  October 
31. 2003. 

Agenda,  roster,  and  minutes  are 
available  from  Ms.  Bonnie  Campbell, 
Committ(>e  Management  Officer,  Agency 
for  Healthcare  Quality  and  Research, 
540  Gaither  Road,  Rockville,  Maryland, 
20850.  Her  phone  number  is  (301)  427- 
1554.  Minutes  will  be  available  after 
Noveinb»>r  21.  2003, 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Ser\  ice  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statutory  mandate. 
the  Council  is  to  advise  the  Secretary  of 
the  Department  of  Health  and  Hum.an 
Services  and  the  Director.  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ).  on  matters  related  to  actions  of 
the  Agencv  to  enhance  the  quality, 
improve  the  outcomes,  reduce  the  costs 
of  health  care  services,  improve  access 
to  such  services  through  scientific 
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research,  and  to  promote  improvements 
in  clinical  practice  and  in  the 
organization,  financing,  and  delivery  of 
health  care  services.  The  Council  is 
compo.sed  of  members  of  the  public 
appointed  by  the  Service  and  Federal 
ex-officio  members. 

II.  Agenda 

On  Friday.  November  7,  2003.  the 
meeting  will  begin  at  9  a.m..  with  the 
call  to  order  by  the  Council  Chair.  The 
Director.  AHRQ.  will  present  the  status 
of  the  Agency's  current  research, 
programs,  and  initiatives.  Tentative 
agenda  items  include  a  discussion  of 
Improving  Efficiency  and  Quality 
through  Health  Svstem  Design.  AHRQ's 
Efforts  Direc:ted  to  Improve  Decisions 
Regarding  the  Purchase,  Cost,  and 
Effecti\eness  of  Prescribed  Medicines, 
the  National  Healthcare  Qualtitv  Report, 
and  the  National  Healthcare  Disparities 
Report.  The  official  agenda  will  be 
available  on  AHRQ's  Web  site  a  http:/ 
/uTnv.o/irq.covno  later  than  October  17. 
2003.  The  meeting  will  adjourn  at  4 
p.m. 

Dated:  October  14,  2003. 
Carolyn  M.  Clancy, 
Director. 
[FR  Doc.  03-26.567  Filed  10-21-03;  8:45  am] 

BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-O465] 

Draft  Guidance  for  Industry  on 
Providing  Regulatory  Submissions  in 
Electronic  Format — General 
Considerations;  Availability 

agency:  Food  and  Drug  Administration, 

HH,S 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
General  Considerations.  "  The  draft 
guidance  discusses  general  issues 
common  to  all  types  of  electronic 
regulatory  submissions  and  updates  the 
guidance  of  the  same  name,  issued  in 
January  1999.  The  update  now  includes 
information  for  the  Center  for  Devices 
and  Radiological  Health  (CDRH),  the 
Center  for  Food  Safetv  and  .Applied 
Nutrition  (CFSAN),  and  the  Center  for 
Veterinary  Medicine  (CVM)  and  reflects 
advances  in  technology  as  well  as 
lessons  learned  from  experience  with 


electronic  submissions  received  over  the 
past  several  vears. 
DATES:  Submit  WTitten  or  electronic 
comments  on  the  draft  guidance  by 
December  22,  2003.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Training  and  Communications, 
Division  of  Communications 
Management,  Division  of  Drug 
Information  (HFD-240),  Center  for  Drug 
Evaluation  and  Research  (CDER).  5600 
Fishers  Lane,  Rockville,  MD  20857,  or  to 
the  Office  of  Communication.  Training, 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  or  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinan,-  Medicine,  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  telephone  requests  to  800-835- 
4709  or  301-827-1800.  Submit  written 
comments  on  the  draft  guidance  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kantiy  Le\ui.  i-'uod  and  Drug 

Administration,  CDER  (HFD-140). 

5600  Fishers  Lane,  Rockville.  MD 

20857. 301-594-5411, 

le\inr@cder. fda.gov,  or 
Michael  Fauntleroy,  Food  and  Drug 

Administration  CBER  (HFM-025), 

1401  Rockville  Pike.  Rockville,  MD 

20852, 301-827-5132,  or 
Stuart  Carlow,  Food  and  Drug 

Administration.  CDRH  (HFZ-040). 

2098  Gaither  Rd,.  Rockville,  MD 

20850. 301-594-4550.  or 
JoAnn  Ziyad,  Food  and  Drug 

AdminLstration  CFSAN  (HFS-206). 

5100  Paint  Branch  Pkwv..  College 

Park,  MD  20f40,  202-418-3116,  or 
Elizabeth  Parbuoni.  Food  and  Drug 

Administration.  CVM  (HFV-16), 

7519  Standish  PI,  Rockville.  MD 

208:^.5.  ;^n  1-82 7-4621. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  a\ailability  of  a  draft 
guidance  for  industry  entitled 
"Providing  Regulatory  Submissions  in 
Electronic  Format — General 
Considerations."  The  draft  guidance 
discusses  general  issues  common  to  all 
types  of  electronic  regulatory 
submissions  and  updates  the  guidance 
of  the  same  name,  which  was  issued  in 
January  of  1999.  The  update  now 
mcludes  information  for  CDRH,  CFSAN, 


and  CVM  and  reflects  advances  in 
technology  as  well  as  lessons  learned 
from  experience  with  electronic 
submissions  received  over  the  past 
several  years.  Changes  from  the  1999 
version  of  the  draft  guidance  include  a 
new  section  describing  the  relationship 
of  electronic  submissions  to  21  CFR  part 
11.  There  are  updates  on  the 
recommendations  for  creating  portable 
document  format  documents  including 
specific  guidance  for  the  use  of  fonts. 
New  file  formats  for  data,  specifically 
extensible  markup  language  and 
standardized  markup  language  are 
introduced.  The  electronic  transmission 
of  files  is  discussed. 

This  draft  guidance  is  being  issued  as 
a  level  1  guidance,  consistent  with 
FDA's  regulation  on  good  guidance 
practices  regulation  (21  CFR  10.115).  ft 
represents  the  agency's  current  thinking 
on  "Providing  Regulatory  Submissions 
in  Electronic  Format — General 
Considerations  '  It  does  not  create  or 
confer  any  rights  for -or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

Interested  persons  may  submit  to  the 
Di\i'^inn  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Copies  of  this  draft  guidance  for 
industry  are  available  on  the  Internet  at 
http://wi\T\'.fda.gov/cder/guidance/ 
index. htm,  http -.//wwiv.f da.gov/cber/    ■ 
guidelines.htm.  and  http:/ /ww.'v^-. fda.gov/ 
cvni/guidance/guidance.htmL 

Dated:  October  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Dot .  03-26,571  Filed  10-21-03:  8:45  ami 
BILUNG  CODE  41 60-01 -S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
(  ompliance  wit"h  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of.the 


clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129.      _ 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  The  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Forms— (O.MB  .No.  0915-0043)— 
Revisicm 

This  clearance  request  is  for  a  revision 
of  the  appiroval  for  three  HEAL  forms:    • 
the  HEAL  Repayment  Schedule.  Fixed 
and  Variable  (provides  the  borrower 
with  cost  of  a  HEAL  loan,  the  number 


and  amount  oi  payments,  and  the  Truth- 
in-Lending  disclosures):  and  the 
Lender's  Report  on  HEAL  Student  Loans 
Outstanding,  Call  Report  (provides 
information  on  the  status  of  loans 
outstanding  by  the  numtKu  of  borrowers 
whose  loan  payments  are  in  various 
stages  of  the  loan  cycle,  such  as  student 
education  and  repayment,  and  the 
corresponding  dollar  amounts).  These 
forms  are  needed  to  provide  borrowers 
with  information  on  the  cost  of  their 
loan(s)  and  to  determine  which  lenders 
mav  have  excessive  delinquencies  and 
defaulted  loans. 

The  estimate  of  burden  for  the  forms 
is  as  follows: 


Form  and  number 


Disclosure  Repayment  Schedule  HRSA  502-1,  2 
Reporting;  Call  Report,  HRSA  512  '. 

Total  Reporting  and  Disclosure  


Number  of 
respondents 


15 
20 


20 


Responses 

per 
respondent 


Total 
responses 


Hours  per 
responses 


Total  burden 
hours 


666 
4 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
lohn  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

IJat.Mt:  October  1.5._2003. 
)an«!  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

IFR  Uo( .  n:?-2fi.'i73  Fik^d  10-21-03:  8:45  am) 

SiLLiNG  CODE  J165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Children  s  Hospitals  Graduate  Medical 
Education  Payment  Program;  Final 
Policies  on  Withholding  and 
Reconciliation  Process  and 
Methodology  for  Calculating 
Reconciliation  Payments,  Use  of  Wage 
Index  in  Calculating  Indirect  Medical 
Education  Payments,  Dissemination  of 
Program  Data,  and  Audit;  Updates  on 
Calculation  of  National  Per  Resident 
Amount  and  Government  Performance 
and  Results  Act  Measures 

agency:  Health  Resources  and  Ser\'ices 

.\(iniinistratit)n,  HHS. 

action:  Final  notice. 


SUMMARY:  "This  notice  adopts  policies  for 
the  Childifcn's  Hospitals  Graduate 
Medical  Eiducation  Pavment  Program 
(CHGME  PP)  regarding  the  CHGME  PP 
withholding  and  reconciliation  process 
and  calculation  of  reconciliation 
payments,  use  of  the  wage  index  to 
calculate  CHGME  PP  indirect  medical 
education  (IME)  payments, 
dissemination  of  CHGME  PP  data,  and 
audits.  This  notice  also  provides 
updates  aiid  clarification  on  the  CHGME 
PP  calculi  ition  of  a  national  per  resident 
amount  afid  CHGME  PP  compliance 
with  Government  Perfornance  and 
Results  Ajct  (GPRA)  measures. 
DATES:  Tl^is  notice  is  effective 
Novembe^  21,  2003.  See  discussion 
under  Supplemental  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ayah  E.  Johnson,  Ph.D..  Chief,  Graduate 
Medical  Education  Branch,  Division  of 
Medicina  and  Dentistry,  Bureau  of 
Health  Piofessions,  He^th  Resources 
and  Services  Administration,  Room  9A- 
05,  Parklewn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857; 
telephone  (301)  443-1058  or  e-mail 
address 
Children$HospitalGME@hrsa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
t:HGML  I'P,  as  authorized  by  section 
340E  of  the  Public  Health  Service  Act 
(42  U,S.C.  256e)  (the  Act),  provides 
funds  to  children's  hospitals  that 
operate  graduate  medical  education 
(GME)  programs.  Pub.  L.  106-310 
amended  the  CHGME  PP  statute  to 
continue  the  program  through  Federal 
fiscal  year  (FFY)  2005. 
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On  September  25,  2002,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (67  FR  60241)  clarifying 
hospital  eligibilitv  criteria  for  the 
CHGME  PP.  Thatnotice  also  sought 
public  comments  on  proposals  for  (1) 
establishing  a  methodology  to  determine 
direct  medical  education  (DME)  and 
IME  payments  during  the  withholding 
and  reconciliation  processes  stipulated 
in  the  CHGME  PP  statute;  (2)  updating 
the  wage  index  used  in  the  calculation 
of  IMF  payments:  (3)  disseminating 
CHGME  PP  data:  and  (4)  auditing. 
During  the  comment  period,  the 
Department  received  c:omments  from  six 
interested  parties,  including  hospitals 
and  professional  associations.  The 
Secretary  thanks  the  respondents  for  the 
quality  and  thoroughness  of  their 
comments.  As  a  result  of  these 
comments,  the  Department  has  made 
revisions  and  clarifications  in  this  final 
notice.  The  comments  and  Department's 
responses  to  the  comments,  as  well  as 
the  final  rules  are  set  forth  below. 
Subsequent  to  the  publication  of  this 
notice.  CHCiME  PP  policies  will  be 
codified. 

As  indicated  in  the  September  25 
Federal  Register  notice,  an  updated 
listing  of  t:hildren"s  hospitals  potentially 
eligible  to  participate  in  the  CHGME  PP 
will  be  posted  on  the  CHGME  PP  Web 
site  [http://bhpr.hrsa.gov/ 
childrenshospitalgTiit').  during  the  third 
quarter  of  each  year. 

Effective  dates.  To  the  extent  this 
notice  reiterates  or  clarifies  past 
practices  of  the  CHGME  program,  those 
policies  continue  in  effect.  To  the  extent 
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this  notice  creates  new  duties  and 
obligations  which  cannot  be  directly- 
drawn  from  the  statute,  the  effective 
date  shall  be  November  21,  2003. 

Final  Provisions 

The  Department  is  finalizing  the 
following  provisions:  (1)  Methodology 
for  withholding  DME  and  IME  payments 
and  determining  reconciliation 
payments  as  stipulated  in  the  CHGME 
PP  statute;  (2)  updating  of  the  wage 
index  used  in  calculating  IIME 
payments:  (.3)  dissemination  of  CHGME 
PP  data;  and  (4)  audit. 

In  its  September  25,  2002  Federal 
Register  notice,  the  Department 
proposed  for  public  comment  its 
methodology  for  the  withholding  and 
reconciliation  of  CHGME  PP  payments 
as  stipulated  by  statute.  The  Department 
proposed  to  withhold  up  to  25%  of  both 
DME  and  IIME  payments  to  ensure  that 
hospitals  did  not  receive  overpayment. 
It  also  proposed  a  methodology  to 
determine  reconciliation  payments 
using  changes  in  FTE  resident  counts 
that  occur  during  the  Federal  fiscal  year 
(FFY)  for  which  payments  are  being 
made. 

In  the  same  Federal  Register  notice, 
the  Department  also  proposed  that  the 
most  recently  available  wage  index  (VVI) 
be  used  in  the  determination  of  IME 
payments.  To  date,  the  Department  had 
been  using  the  FY  1999  \V1  published  by 
the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  to  determine  IME  since 
its  use  is  statutorily  mandated  in  the 
determination  of  DME. 

The  Department  also  proposed  that 
each  hospital  could  request  its  own 
information  [i.e..  its  application 
information  and  information  used  to 
determine  payments)  from  the  CHGME 
PP  hut  would  need  to  request  all  other 
information  [e.g..  information  for  other 
hospitals  or  for  all  hospitals)  through 
the  HRSA  Freedom  of  Information  Act 
(FOIA). 

Finally,  the  Department  proposed  that 
the  0MB  A-133  review  requirements 
originally  imposed  on  hospitals 
partif:ipating  in  the  CHGME  PP  be 
replaced  with  an  assessment  conducted 
by  an  outside  contractor  familiar  with 
Medicare  policies  of  the  FTE  resident 
counts. 

A  description  of  the  Department's 
final  policies  on  these  issues  as  well  as 
the  public  comments  and  the 
Department's  response  is  included  in 
the  following  sections. 

I.  Withholding  and  Reconciliation 
Processes  and  Methodology  for 
Calculating  Reconciliation  Payments 

The  Department  is  finalizing  the 
methodology  for  withholding  children's 


hospitals  DME  and  IME  payments  to 
reduce  the  likelihood  that  a  hospital  is 
overpaid  on  an  interim  basis, 
determining  revised  full  time  equivalent 
(FTE)  resident  counts,  and  calculating 
reconciliation  payments  described  in 
the  September  25.  2002  Federal  Register 
notice.  The  CHGME  PP  began 
implementing  this  methodology 
beginning  with  the  payments  it  awarded 
to  children's  hospitals  issued  in  Federal 
Fiscal  Year  (FFY)  2002. 

Withholding  Process 

The  CHGME  PP  statute,  as  amended, 
states  that  "the  Secretary  shall  withhold 
up  to  25%  from  each  interim  (payment) 
installment  for  direct  and  indirect 
graduate  medical  education  *    *    *  as 
necessary  to  ensure  a  hospital  will  not 
be  overpaid  on  an  interim  basis."  The 
statute  also  indicates  that,  prior  to  the 
end  of  each  FFY,  the  Secretary  must 
determine  any  changes  to  the  number  of 
FTE  residents  reported  by  a  hospital  in 
its  annual  initial  application  for  CHGME 
PP  funding.  This  determination  by  the 
Secretary  will  be  used  to  calculate  the 
final  amount  payable  to  that  hospital  for 
the  FFY.  Funding  withheld  during  the 
interim  period  will  be  allocated  to 
children's  hospitals  following  the 
determination  by  the  Secretary  of  any 
changes  to  the  number  of  FTE  residents 
reported  by  participating  hospitals.  The 
Secretary  has  statutory  authority  to 
reconcile  FTE  resident  counts  only.  It 
should  be  noted,  however,  that  the 
Secretary  does  have  the  discretion  to 
audit  any  and  all  variables  used  to 
determine  CHGME  PP  payments  to 
children's  hospitals. 

Reporting  Revised  Resident  Counts 

To  assess  the  impact  of  payment 
resulting  from  the  FTE  assessment 
process,  during  the  third  quarter  (March 
1-Iune  30)  of  each  FFY  for  which 
payments  are  being  made,  the  CHGME 
PP  will  release  a  reconciliation 
application  for  use  by  participating 
hospitals  to  report  changes  in  the  FTE 
resident  counts  reported  in  their  initial 
applications.  The  reconciliation 
application  will  include  forms  HRSA- 
99  (Hospital  Demographics),  HRSA-99- 
1  (Reconciliation  of  F'TE  resident 
counts).  HRSA  99-2  (Determination  of 
Indirect  Medical  Education  Data), 
HRSA-99-3  (Certification),  and  HRSA- 
99^  (Required  Data  Reporting  for 
Government  Performance  and  Results 
Act).  This  collection  of  information  has 
been  approved  under  0MB  Information 
Collection  No.  09  5-0247.. Hospitals  will 
have  30  days  to  complete  and  return  the 
reconciliation  application.  If  a  hospital 
fails  to  complete  and  return  the 
reconciliation  application  according  to 


the  terms  and  conditions  of  the  CHGME 
PP,  the  Department  may  suspend  the 
award,  pending  corrective  action,  or 
may  terminate  the  award  for  cause. 
Hospitals  that  were  not  eligible  to 
participate  or  did  not  apply  for  funding 
during  the  initial  application  cycle  are 
not  eligible  to  apply  for  and  receive 
funding  during  the  reconciliation 
process.  These  hospitals  must  wait  until 
the  next  initial  application  cycle  to 
apply. 

Determining  Changes  in  FTE  Resident 
Counts 

Hospitals  will  report  revised  FTE 
resident  counts  to  the  CHGME  PP  by 
submitting  a  complete  reconciliation 
application.  Any  changes  to  resident 
FTE  counts  reported  on  the 
reconciliation  application  must  be  for 
the  same  Medicare  cost  report  (MCR) 
period(s)  identified  in  the  hospital's 
initial  application  for  the  FFY.  Hospitals 
whose  resident  counts  have  not  changed 
are  not  exempt  from  completing  and 
submitting  a  CHGME  PP  reconciliation 
application.  For  purposes  of 
clarification,  an  FTE  resident  is 
measured  in  terms  of  time  worked 
during  a  residency  training  year.  It  is 
not  a  measure  of  individual  residents 
who  are  working. 

Prior  to  FFY  2003.  assessment  of  FTE 
resident  counts  was  done  by  the 
Medicare  fiscal  intermediaries  (FIs)  for 
the  subset  of  children's  hospitals  that 
filed  full  MCRs.  The  Secretary  has 
established  an  assessment  process  that 
will  ensure  this  determination  is  made 
for  FTE  resident  counts  submitted  by  all 
children's  hospitals.  Beginning  in  FFY 
2003,  the  CHGME  PP  is  contracting  with 
FIs  to  assess  the  FTE  resident  counts 
submitted  by  participating  hospitals  in 
their  FFY  2003  initial  CHGME  PP 
application.  This  assessment  of  FTE 
resident  counts  will  be  performed  for  all 
hospitals  regardless  of  the  type  of  MCR 
they  file  (e.g.,  full,  low  or  no 
utilization).  This  process  is  designed  to 
assess  FTE  resident  counts  for  all 
children's  hospitals  within  the  CHGME 
PP  time  constraints  in  an  equitable 
fashion.  The  resident  FTE  counts 
reported  by  the  hospitals  in  their 
reconciliation  application  must  be 
consistent  with  those  reported  by  the 
hospital's  CHGME  Fl  to  be  accepted  by 
the  Department.  The  Department  will 
provide  final  review  and  determination 
of  the  hospitals'  FTE  counts.  The 
reconciliation  process  requires  that 
participating  hospitals  comply  with 
requests  from  the  CHGME  PPFI.  The 
CHGME  PP  has  placed  a  guidance 
document  providing  further  information 
about  the  FTE  resident  count 
assessment  on  the  program's  Web  site 
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[httpJ/bhpr.hrsa.gov/ 
childrenshospitalgme). 

C'ammfnt:  One  rospondent  noted  that 
the  Dt'pcirtment  should  seek  Fl  review  of 
htispitals'  resident  counts  and  reporting 
of  those  counts  consistent  with  the 
review  for  a  given  point  in  time  and  that 
the  FIs  should  not  be  required  to  attest 
to  hospitals'  resident  counts.  The 
respondent  noted  that  such  an 
attestation  suggests  that  the  FI  could  be 
held  legally  liable  for  a  hospital's  error 
in  rt-sident  counts  even  though  the  FI  is 
not  responsible  for  the  maintenance  and 
accuracv  of  the  hospital's  records.  In 
addition,  the  review  of  resident  counts 
ren(>cts  those  counts  at  a  point  in  time: 
The  counts  may  be  subject  to  change 
over  time  due  to  a  variety  of  factors  such 
as  a  cost  report  re-opening. 

Rpsponse.- The  Department  will  not 
recjuire  tht^  CHGME  FIs  to  attest  to  a 
hospital's  FTE  resident  count  but 
instead  will  require  a  review  of  the  FTE 
resident  counts.  This  review  will  be 
based  on  the  FTF  resident  counts 
submitted  bv  the  hospitals  with  their 
initial  application  for  funding  in  a 
[larticular  FFY.  It  will  reflect  the 
hospitals'  FTF]  resident  counts  at  a  point 
in  time  just  prior  to  the  submission  of 
the  hospitals'  reconciliation  application. 
The  hospital's  reconciliation  application 
must  be  consistent  with  the  results  of 
this  CHGME  PP  FI  FTE  resident  count 
assessment.  The  Department  also 
recognizes  that  these  FTE  resident 
counts  may  change  over  time. 
Comment:  One  respondent 
commented  that  although  the 
Department  should  contract  with  FIs  to 
provide  independent  review  of  resident 
counts  for  the  CHGME  PP.  the  hospitals 
should  be  able  to  have  the  same  FI 
providing  both  the  review  and 
processing  of  their  MCR  and  the 
assessment  of  resident  FTE  counts  for 
their  CHGME  PP  application. 

Response:  In  developing  a  contract 
with  the  FIs  to  assess  the  FTE  resident 
counts  training  in  children's  hospitals, 
the  Department  made  every  effort  to 
ensure  that  the  sajne  FI  would  work 
with  the  hospital  on  both  their  MCR  and 
their  CHGME  PP  application.  However. 
not  all  FIs  chose  to  participate  in  the 
CHGME  PP  FTE  resident  assessment 
contract  and.  as  a  result,  some  hospitals 
will  have  different  FIs  reviewing  their 
MCR  and  their  CHGME  PP  application. 
It  is  important  to  note  that  the  prime 
contractor  for  Medicare  and  the  CHGME 
PP  is  the  same.  As  a  result, 
communications  are  facilitated  between 
the  Medicare  and  CHGME  PP  FIs  in 
instances  where  the  two  are  different 
entities.  In  those  instances  where  a 
children's  hospital  has  one  FI  for 
Medicare  and  one  for  CHGME  PP, 


information  and  FTE  assessment  results 
will  be  shared  between  both  FIs. 

Determining  Revi.sed  Resident  Counts 
for  "New  Children's  Teaching 
Hospitals" 

New  children's  teaching  hospitals",  as 
defined  by  the  CHGME  PP  in  its  July  20, 
2001  Federal  Register  notice,  do  not 
include  those  hospitals  with  a  newly 
approved  residency  training  program  as 
described  in  42  CFR  41-3.86(g)(6)(i). 
These  "new  children's  teaching 
hospitals  "  will  calculate  FTE  resident 
counts  for  the  reconciliation  application 
process  using  the  methodology 
proposed  in  the  September  25  Federal 
Register  notice.  This  proposed 
methodology  provides  that  the  hospital 
would  calculate  its  FTE  resident  counts 
in  one  of  two  ways: 

1.  If  a  hospital  has  filed  a  Medicare 
cost  report  (MCR)  by  the  CHGME  PP 
reconciliation  application  deadline,  the 
hospital  would  report  the  actual  number 
of  resident  FTEs  trained  during  that  cost 
reporting  period; 

2.  If  a  hospital  has  not  filed  an  MCR 
by  the  CHGME  PP  reconciliation 
application  deadline,  the  hospital 
would  determine  the  FTE  residents 
training  at  the  hospital  from  the 
beginning  of  the  FFY  for  which 
payments  are  being  made  up  to  the 
reconciliation  application  deadline.  The 
revi.sed  FTE  resident  count  will  equal 
the  average  number  of  FTE  residents 
trained  per  day  during  this  period 
multiplied  by  the  total  number  of  days 
the  hospital  will  be  training  residents 
during  the  FFY  for  which  payments  are 
being  made.  In  the  event  that  a  "new 
children's  teaching  hospital  "  counts 
residents  in  excess  of  its  FTE  resident 
cap  as  a  result  of  an  affiliation 
agreement  with  one  or  more  other 
hospitals,  it  is  important  to  note  that  the 
total  nuniber  of  FTE  residents  counted 
by  members  of  the  affiliated  group 
cannot  exceed  the  aggregate  FTE  cap  for 
member  hospitals.  "New  children's 
teaching  hospitals"  will  report  these 
updated  FTE  resident  counts  on  form 
HRSA  99-1  of  the  reconciliation 
application. 

Determining  IMF  Payments  for  "New 
Children's  Teaching  Hospitals" 

All  hospitals,  including  "new 
children's  teaching  hospitals,"  must 
submit  a  complete  reconciliation 
application.  In  completing  form  HRSA 
99-2  (Indirect  Medical  Education)  in  the 
reconciliation  application,  "new 
children's  teaching  hospitals"  will  use 
the  methodology  described  in  the 
September  25  Federal  Register  notice. 
Those  hospitals  that  have  not  filed  an 
MCR  or  completed  a  full  Medicare  cost 


reporting  period  will  use  the  timeframe 
from  the  beginning  of  the  FFY  for  which 
payments  are  being  made  up  to  the 
reconciliation  application  deadline  date 
to  determine  the  estimates  needed  to 
complete  the  form. 

Reconciliation  Payment  Process 

The  Secretary  will  determine  any 
balance  due  or  any  overpayment  made 
to  individual  hospitals  following  the 
determination  of  changes,  if  any,  to  the 
number  of  residents  reported  by 
hospitals  in  their  reconciliation 
applications.  Hospitals  will  be  notified, 
in  writing,  of  the  Secretary's  final 
reconciliation  payment  determination 
during  the  fourth  quarter  (July  1- 
September  .^0)  of  the  FFY  in  which 
payments  art?  being  made. 

Hospitals  that  have  been  notified  of 
an  overpayment  will  have  30  days  to 
return  the  overpayment  to  the 
Department  without  accrual  of  interest. 
Hospitals  that  fail  to  return 
overpavments  within  the  specified 
timeframe  will  accrue  and  be 
responsible  for  any  interest. 

Reconciliation  payments  will  be  made 
to  individual  hospitals  on  or  before  the 
end  of  the  FFY  (September  30)  in  which 
payments  are  being  made.  The  Secretary 
will  include  in  the  reconciliation 
payments  all  funding  initially  withheld 
from  the  hospital  as  a  result  of 
withholding  required  bv  statute.  At  the 
end  of  the  FFY.  the  CHGME  PP  may 
make  a  final  payment  to  distribute  any 
remaining  funds,  inchiding  those  funds 
that  have  been  returned  to  the 
Department  during  the  course  of  the 
FFY  as  a  result  of  overpayment  or 
hospitals'  loss  of  eligibility. 

All  hospitals,  whether  or  not  they 
report  changes  to  their  resident  FTE 
resident  counts  during  the 
reconciliation  process,  can  expect 
changes  to  their  final  payment 
determination  as  a  result  of  FTE 
resident  count  changes  reported  by 
other  participating  hospitals.  This  is  due 
to  the  methoclologv  used  to  determine 
CHGME  PP  payments.  Payments  to 
individual  hospitals  are  based  upon  the 
hospital's  share  of  the  total  amount  of    t 
DME  and  IME  funding  available  for  a 
given  FFY.  A  hospital's  portion  of  the 
total  DME  and  IME  funding  available  is 
calculated  based  on  pavment  variables 
in  the  CHGME  PP  :-;tatute  and 
regulations.  This  individual  hospital 
portion  (the  numerator)  is  then  divided 
by  the  sum  of  all  hospitals'  portions  (the 
denominator)  to  determine  the  share  of 
the  total  available  funding  to  be 
distributed  to  the  hospital.  Hence, 
although  an  individual  hospital's  FTE 
resident  count  and  subsequent  portion 
(numerator)  may  not  change  at  the  time 
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of  the  reconciliation  application 
process,  the  denominator  of  the 
payment  calculation  may  change  as  a 
result  of  changes  in  FTE  resident  counts 
reported  by  other  hospitals.  More 
detaded  information  is  available  on  the 
CHGME  PP  payment  formulas  in  the 
June  19.  2000  Federal  Register  notice 
(DME  payment  formula)  and  the  July  20, 
2001  Federal  Register  notice  (IME 
payment  formula).  Information  on  the 
payment  formulas  is  also  available  on 
the  CHGME  PP  Web  site  http:// 
bhpr.hrsa.gov/chiIdrensbospitaIgme/. 

As  provided  by  statute,  for  disputes 
greater  than  SI 0,000,  a  hospital  may 
request  a  hearing  on  the  Secretar\''s 
payment  determination  by  the  Provider 
Reimbursement  Review  Board  under 
section  1878  of  the  Social  Security  Act 
(42  U.S.C.  1395oo),  implemented  "by 
regulations  at  42  CFR  part  405.  subpart 
R. 

It  should  also  be  noted  that  the 
reconciliation  process  does  not  take  the 
place  of  a  separate  audit  process  to 
uhich  the  hospitals  may  be  subject. 
Participating  children's  hospitals  are 
subject  to  audit  (other  than  OMB 
Circular  A-133  as  described  in  section 
!V  below)  to  determine  whether  the 
applicant  hospital  has  complied  with 
applicable  laws,  regulations,  and  its 
application  for  funding. 

Comment:  One  respondent  requested 
that  the  interest  rate  charged  by  the 
Government  be  published. 

Response:  Interest  will  be  accrued  at 
a  rate  set  on  a  quarterly  basis  by  the 
Secretary  of  the  Treasury  pursuant  to  45 
CFR  30,13, 

II,  Updating  the  Wage  Index  in 
Calculation  of  Indirect  Medical 
Education  Payment 

The  Department  has  determined  that 
it  will  continue  to  use  the  wage  index 
(WI)  determined  by  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
for  fiscal  year  (FY)  1999  to  calculate  the 
indirect  medical  education  (IME) 
payment  for  children's  hospitals.  In  its 
September  25,  2002  Federal  Register 
notice,  the  CHGME  PP  proposed  that  the 
wage  index  (WI)  from  the  most  recent 
fiscal  year  available  be  used  to  calculate 
IME  payments.  Although  the  CHGME 
PP  statute  states  that  the  factor  applied 
under  section  1886(d)(3)(E)  of  the  Social 
Security  Act  (i.e..  the  wage  index 
calculated  by  the  Centers  for  Medicare 
and  Medicaid  Services)  for  discharges 
occurring  during  fiscal  year  1999  for  the 
hospital's  area  be  used  in  the 
calculation  of  direct  medical  education 
(DME)  payments,  the  Secretary-  has 
discretion  to  choose  the  WI  used  in  the 
calculation  of  IME  payments.  Since  the 
statute  specifies  the  use  of  the  FY  1999 


WI  to  determine  DME,  however,  the  use 
of  the  WI  from  the  most  recent  fiscal 
year  available  to  calculate  IME 
payments  would  result  in  two  different 
WI  being  used  to  determine  the  CHGME 
PP  payments  to  children's  hospitals. 
After  consideration  of  the  public 
comments  on  this  topic,  the  Department 
has  determined  that  it  will  continue  to 
use  the  wage  index  (WI)  determined  by 
the  Centers  for  Medicare  and  Medicaid 
Ser\'ices  (CMS)  for  fiscal  year  (FY)  1999 
to  calculate  the  indirect  medical 
education  (IME)  payment  for  children's 
hospitals.  In  using  the  WI  to  determine 
CHGME  PP  payments  for  both  DME  and 
IME,  the  Secretary  will  use  the  most 
recently  available  Medicare  PPS  labor- 
related  (and  non-labor-related)  share: 
currently,  the  PPS  labor-related  share  is 
71.1%. 

Comment:  Several  respondents 
expressed  concern  regarding  use  of  the 
updated  CMS  WI  because  of  current 
Congressional  efforts  to  make 
substantive  changes  in  the 
determination  of  the  CMS  WI.  As  the 
outcome  of  these  efforts  (i.e.,  if  and 
when  a  bill  is  passed)  and  the  resulting 
implications  for  recalculation  of  the  WI 
by  CMS  are  not  clear,  the  respondents 
encouraged  the  CHGME  PP  to  postpone 
implementation  of  this  policy. 

Response:  Since  its  inception, 
determination  of  the  WI  has  been 
subject  to  change  both  at  the 
Congressional  and  Department  level. 
Given  this  ongoing  iterative  process  and 
the  lack  of  statutory  directive  regarding 
the  use  of  WI  in  the  calculation  of  IME. 
the  Department  has  determined  that  it 
will  continue  to  use  the  WI  from  FY 
1999  to  calculate  the  IME  payment. 

Comment:  One  respondent  was 
concerned  about  the  potential  confusion 
that  could  result  from  using  two 
different  WI  values,  one  for  DME  and 
one  for  lIME,  to  determine  payments  for 
the  participating  hospitals. 

Response:  The  Department  recognizes 
the  potential  confusion  that  using  two 
different  WI  values  could  create  among 
hospitals  participating  in  the  CHGME 
PP.  In  order  to  prevent  such  confusion, 
the  WI  from  FY  1999  will  continue  to 
be  used  to  calculate  IME. 

Comment:  One  respondent 
commented  that  it  may  be  more 
appropriate  to  postpone  the 
implementation  of  the  proposed  WI 
policy  until  it  could  be  assessed  in  light 
of  the  findings  of  the  ongoing  analytic 
activities  related  to  the  CHGME  PP  IME 
payment  form.ula. 

Response:  The  Department  agrees  that 
it  may  be  best  to  introduce  any  changes 
to  the  IME  payment  formula 
simultaneously  and  not  in  an 
incremental  fashion.  It  should  be  noted, 


however,  that  the  payment  formulas 
used  by  the  program  may  be  subject  to 
statutory'  amendment. 

m.  Dissemination  of  CHGMF  PP  Data 

The  Department  i:onsiders  all  CHGME 
PP  information  obtained  by  the  program 
in  hospital  applic:ations  and  generated 
by  the  program  to  determine  payments 
to  be  fully  disclosable;  that  is,  its  release 
to  the  public  poses  no  potential  harm  to 
the  hospital(s)  that  originally  submitted 
the  Program  application.  The 
Department  is  finalizing  the  following 
procedure  for  the  dissemination  of 
information  related  to  the  CHGME  PP. 

Each  hospital  participating  in  the 
CHGME  PP  may  request  its  own 
hospital-specific  data  related  to  the 
CHGME  PP  through  a  written  request  to 
the  CHGME  PP.  Contact  information  is 
provided  earlier  in  this  notice. 

All  other  requests  for  information 
(e.g.,  information  requested  about 
another  participating  hospital  or  all 
participating  hospitals)  must  be 
submitted  to  the  Freedom  of 
Information  Act  (FOIA)  Officer  for  the 
Health  Resources  and  Services 
Administration  (HRSA).  The  HRSA 
FOIA  Office  address  is  5600  Fishers 
Lane,  Room  14-45,  Rockville  Mar\'land 
20857. 

In  addition,  the  CHGME  PP  will 
follow  the  policies  regarding  fees  and 
charges  associated  with  release  of 
information  as  stated  in  45  CFR  part  5, 
subpart  D, 

IV.  Audit 

In  the  March  1,  2001  Federal  Register 
notice,  the  Department  announced  that 
awards  under  the  CHGME  PP  must  be 
audited  under  Office  of  Management 
and  Budget  (OMB)  Circular  A-133.  The 
Department  has  reconsidered  its 
position  with  respect  to  this 
requirement,  and  is  making  final  the 
policy  proposed  in  the  September  25 
Federal  Register  notice  that  CHGME  PP 
awards  are  n<jt  subject  to  review/audit 
under  OMB  Circular  A-133,  This  policy 
will  be  in  effect  beginning  with  the  FFY 
2003  CHGME  PP  application. 

The  relevant  compliance 
requirements  that  the  Department  needs 
for  the  CHGME  PP  are  the  FTE  resident 
counts  reported  on  the  initial  and 
reconciliation  applications  for  the 
Program,  Since  the  Secretarv'  must 
account  for  change  in  the  number  of 
FTE  residents  prior  to  the  close  of  each 
FFY,  the  Department  is  required  to 
assess  Kit  resident  counts  per  the 
applications  prior  to  the  end  of  each 
FFY  for  all  CHGME  PP  participating 
hospitals.  The  Department  has 
established  a  process  to  assess  the  FTE 
resident  counts  submitted  by  children  s 
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hospitals  in  their  applications  for  funds 
from  the  CHC.MH  PP.  The  process  is 
based  on  thf^  assessment  process 
utilized  hv  CM.S  in  their  review  of  FTE 
resident  counts  submitted  on  MCR.  The 
process  will  be  implemented  by 
Department  contractors  familiar  with 
both  C.MS  procedures  and  CHGME  PP 
requirements. 

The  Department  believes  this 
approach  is  more  effective  than  an 
audit/review  under  OMB  Circular  A- 
133.  as  it  provides  the  Department  up- 
front assurance  on  the  reconciliation  of 
FTE  resident  counts  as  mandated  in 
statute.  Excluding  thp  CHGME  PP  from 
the  definition  of  Federal  awards 
expended  under  OMB  (Circular  A-133 
removes  a  potential  duplicatitm  of  effort 
that  would  result  from  an  auditor  testing 
FTE  counts  that  the  Department  has 
already  verified,  and  may  allow  these 
audit  resources  to  be  used  to  test  other 
Federal  programs  of  higher  risk. 

Comment:  Several  respondents 
commented  that  the  elimination  of  the 
requirement  for  compliance  with  OMB 
Circular  A-133  should  be  made 
retroactive. 

fipspon.se.-  The  compliance  reviews 
under  OMB  Circular  A-133  will  have 
been  initiated  and/or  completed  for 
FFYs  2000-2002  prior  to  the  finalization 
of  the  Department's  policy  on  this  issue. 
As  a  result,  the  Department  is  not  in  a 
position  to  make  the  elimination  of  this 
compliance  requirement  retroactive. 
The  Department  policy  will  become 
effective  with  the  FFY  2003  funding 
cycle.  Furthermore,  the  comprehensive 
FTE  resident  count  assessment  process 
undertaken  by  the  Department  was  not 
in  place  prior  to  FFY  2003. 

Clarification  of  Provisions 

The  Department  wishes  to  clarify  its 
current  ndes  related  to  the  calculation 
of  a  natinnal  per  resident  amount  for 
deterninung  CHGME  PP  payments  and 
the  measures  used  by  the  CHGME  PP  to 
be  in  compliance  with  the  Government 
Performance  and  Results  Act  (GPRA). 

V.  Calculation  of  National  Per  Resident 
Amiount 


The  CHGME  PP  statute  specifies  the 
calculation  of  a  baseline  national  per 
resident  amount  (NPRA)  using  FFY 
1997  data.  As  amended,  the  statute  also 
specifies  that  this  baseline  amount 
should  be  updated  annually  using  the 
estimated  percentage  increase  in  the 
consumer  price  index  (CPl)  for  all  urban 
consumers  during  the  period  beginning 
October  1997  and  en(Hng  with  the 
midpoint  of  the  federal  fiscal  year  for 
which  pavments  are  made.  The  NPRA  is 
used  in  the  calculation  of  DME 
payments. 


The  March  1,  2001  Federal  Register 

notice  indicated  that  the  NPRA  for  cost 
reporting  periods  ending  in  FEY  1997, 
using  the  methodology  prescribed  by 
the  CHGME  PP  statute,  is  $67,688.  This 
amount  has  only  been  updated  by  the 
program  once  to  date.  As  published  in 
the  March  1,  2001  Federal  Register 
notice,  the  updated  amount  for  FFY 
2000  was  estimated  at  $71,709.  Since 
the  NPRA  appears  as  the  same  number 
in  both  the  individual  hospital  portion 
(numerator)  and  the  sum  of  all 
hospitals'  portions  (denominator)  used 
to  determine  DME  payments,  it  doesn't 
affect  the  calculation  of  payments:  as  a 
result,  the  update  has  not  been 
performed  annually. 

Beginning  with  FFY  2002.  the  NPRA 
will  be  updated  annually  using  the 
methodology  included  in  the  statute. 
The  updated  amount  will  be  posted  on 
the  CHGME  PP  Web  site  [http:// 
bhpr.hrsa.gov/childrenshospitalgme)  in 
the  third  quarter  of  each  year.  For  FFY 
2002.  the  updated  NPRA  is  estimated  at 
$74,890 — determined  by  applying  the 
percent  increase  in  CPI  from  October 
1997  to  April  2002  to  the  baseline  NPRA 
from  FFY  1997. 

VI.  Government  Performance  and 
Results  Act  (GPRA)  Measures 

In  order  to  be  in  compliance  with  the 
GPRA,  the  CHGME  PP  collects 
information  on  a  series  of  measures 
determined  by  the  Department  in  its 
annual  performance  plan.  These 
performance  measures  arc 
developmental  and  are  subject  to 
periodic  modification.  In  the  future,  the 
CHGME  PP  will  post  annual  updates  of 
its  GPRA  performance  measures  on  the 
CHGME  PP  Web  site  {http:// 
hhpr.hrsa.gov/childrenshospitalgme). 

The  following  measures  are  being 
used  bv  the  Department  to  evaluate  the 
performance  of  the  CHGME  PP  for  FFY 
2003:  (1)  Maintain  the  number  of  FTE 
residents  in  training  in  eligible 
children's  teaching  hospitals:  (2)  Report 
the  percentage  of  hospitals  funded  by 
the  program  with  negative  total  margins: 
and  (3)  Report  the  proportion  of 
hospitals'  gross  revenue  from  patient 
care  attributed  to  public  insurance 
(Medicaid.  Medicare.  SCHIP)  and 
uninsured  patients. 


Other  Applicable  Laws.  Executive 
Orders,  and  Policies 


Economic  and  Regulatory  Impact: 
Executive  Order  1^866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives,  and 
when  rulemaking  is  necessary,  to  select 
regulatorv  approaches  that  provide  the 
greatest  net  benefits  {including  potential 
economic,  environmental,  public  health. 


safety,  distributive,  and  equity  effects). 
In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  of  1980.  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretarv  must  specifically  consider  the 
economic  effect  of  the  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives  of  costs,  benefits, 
incentives,  equity,  and  available 
information.  Regulations  mu.st  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 
In  accordance  with  the  RFA  and  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996,  which  amended  the  RFA. 
the  Secretary  certifies  that  this  action 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities,  in 
that  this  action  will  provide  significant 
funding  to  eligible  children's  hospitals. 
The  Department  has  determined  that  tlie 
only  burden  this  action  will  impose  on 
children's  hospitals  is  the  allocation  of 
resources  required  to  submit  an 
application  to  the  CHGME  PP.  Since 
this  action  will  not  impose  a  significant 
burden  on  a  substantial  number  of  small 
entities,  the  Department  has  not 
examined  any  alternatives  for  reducing 
the  burden  on  children's  hospitals.  The 
Secretarv  has  also  determined  that  this 
action  does  not  meet  criteria  for  a  major 
rule  as  defined  by  Executive  Order 
12866  and  would  have  no  major  effect 
on  the  economy  or  Federal 
expenditures. 

The  Department  has  determined  that 
the  proposed  rule  is  not  a  major  rule 
within  the  meaning  of  the  statute 
providing  for  Congressional  Review  of 
Agency  Rulemaking.  5  U.S.C.  801. 
Similarly,  the  proposed  rule  will  not 
have  effects  on  State,  local  and  tribal 
governments  and  on  the  private  sector 
such  as  to  require  consultation  under 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Further.  Executive  Order  13132 
establishes  certain  requirements  that  an 
agencv  must  meet  when  it  promulgates 
a  rule  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
The  Department  has  reviewed  this 
acfion  under  the  threshold  criteria  of 
Executive  Order  13132.  Federalism,  and 
hae  determined  that  this  action  would 
not  have  substantial  direct  effects  on  the 
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rights,  roles,  and  responsibilities  of 
States. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507(a)  of 
the  Paperwork  Reduction  Act  (PRA)  of 
1995.  the  Department  is  required  to 
solicit  public  comments  and  receive 
final  0MB  approval  on  collections  of 
information.  In  order  to  implement  the 
CHGME  PP.  certain  information  is 
required,  as  set  forth  in  this  notice,  in 
order  to  determine  eligibility  for 
payment  and  amount  of  payment.  In 
accordance  with  the  PRA.  we  have 
received  final  0MB  approval  on  the 
collection  of  information  for  the 
reconciliation  procedures  beginning  in 


the  FFY  2002  cycle  {0MB  No.  0915- 
0247). 

Collection  of  Information;  The 
Children's  Hospitals  Graduate  Medical 
Education  Payment  Program. 

Description:  Data  is  collected  on  the 
number  of  full-time  equivalent  residents 
in  applicant  children's  hospitals' 
training  programs  to  determine  the 
amount  of  direct  and  indirect  medical 
education  payments  to  be  distributed  to 
participating  children's  hospitals. 
Indirect  medical  education  payments 
will  also  be  derived  from  a  formula  that 
requires  the  reporting  of  discharges, 
beds,  and  case  mix  index  information 
from  participating  children's  hospitals. 


Hospitals  will  be  requested  to  submit 
such  information  in  an  annual 
application.  Hospitals  will  also  be 
requested  to  submit  data  on  the  number 
of  full-time  equivalent  residents  a 
second  time  during  the  Federal  fiscal 
year  to  participate  in  the  reconciliation 
payment  process. 

Description  of  Respondents: 
Children's  hospitals  operating  approved 
graduate  medical  residency  training 

programs. 

Estimated  Annual  Reporting:  The 
estimated  average  annual  reporting  for 
this  data  collection  is  approximately 
150  hours  per  hospital.  The  estimated 
annual  burden  is  as  follows: 


Form 


Number  of 
respondents 


HRSA-99-1    

HRSA99-1  (Reconciliation  of  FTE  counts) 

HRSA99-2  

HRSA-99-4 

Total  


54 

54 
54 
54 


54 


Responses 

per 
respondent 


Hours  per 
response 


Total 
burden  hours 


99.9 

8 

14 

28 


5.395 
432 
756 

1,512 

8,095 


Education  and  Service  Linkage:  As 
part  of  its  long-range  planning,  HRSA 
will  be  targeting  its  efforts  to  strengthen 
linkages  between  Department  education 
programs  and  programs  that  provide 
comprehensive  priraar>'  care  services  to 
the  underserved. 

Smoke-Free  Workplace:  The 
Department  strongly  encourages  all 
award  recipients  to  provide  a  smoke- 
free  workplace  and  promote  abstinence 
from  all  tobacco  products,  and  Pub.  L. 
103-227.  the  ProChildren  Act  of  1994. 
prohibits  smoking  m  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 

Dated:  September  2,  2003. 
Elizabeth  M.  Duke. 

Administrator.  Health  Resources  and  Services 

Administration. 

Dated:  October  16,  2003. 
Tommy  G.  Thomp.son, 
Secretan.'- 
IFR  Doc.  03-26626  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Infant 
Mortality:  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Advisory'  Committee  on  Infant 
Mortality  (ACIM). 

Dates  and  Times:  November  12,  2003,  9 
a.m. — 5  p.m.;  November  13.  2003,  8:30  a.m. — 
3  p.m. 

Place:  The  Washington  Marriott  Hotel, 
1221  22nd  Street,  NW.,  Washington.  DC 
20037,  (202)  872-1500. 

Status:  The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  of 
Health  and  Human  Services  on  the  following: 
Department  programs  that  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  women  and  infants; 
factors  affecting  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outcomes  following  childbirth: 
strategies  to  coordinate  the  variety  of  Federal. 
State,  local  and  private  programs  and  efforts 
that  are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality;  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
objectives  from  Healthy  People  2010. 

Agenda:  Topics  that  will  be  discussed 
include  the  following:  Low-Birth  Weight  and 
Preterm  Birth.  Racial  Disparities.  Border 
Health,  and  the  Healthy  Start  Program. 


Agenda  items  are  subject  to  change  as 
priorities  are  further  determined. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Peter  C.  van  Dyck. 
M.D..  M.P.H.,  Executive  Secretary.  ACIM! 
Health  Resources  and  Services 
Administration  (HRSA).  Room  18-05, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857.  telephone  (301)  443- 
2170. 

Individuals  who  are  interested  in  attending 
any  portion  of  tf>e  meeting  or  who  have 
questions  regarding  the  meeting  should 
contact  Ann  M.  Koontz,  C.N.M.,  Dr.P.H., 
HRSA,  Maternal  and  Child  Health  Bureau, 
telephone  (301)  443-6327. 

Dated:  October  15,  2003. 

lane  M,  Harri'.tin. 

Director.  Liivision  of  Policy  Review  and 
Coordination. 

IFR  Doc.  03-26572  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  National  Advisory 
Council  on  Nurse  Education  and 
Practice:  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice  (NACNEP). 
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Dates  and  Times:  November  6,  2003.  8:30 
a.m. -5  p.m.;  November  7.  2003.  8:30  a.m. -3 
p.m. 

P/ace;  The  St.  Regi.s  Hotel.  923  16th  Street 
at  K  Street  NW.,  Washington.  DC  20006. 

Status:  The  meeting  will  be  open  to  the 
public:. 

.Agendo  Department.  Agency.  Bureau,  and 
Division  administrative  updates  will  be 
provided.  The  Council  will  address  issues 
related  to  performance  measures  and 
outcomes  in  the  implementation  of  the  Nurse 
Reinvestment  Act  and  other  Title  VllI  grant 
programs.  A  panel  on  Interdisciplinary 
Education  to  Promote  Patient  Safety  and 
Quality  of  Care  will  be  presented  by  Division 
of  Nursing  and  Division  of  Medicine 
sponsored  grantees.  Division  of  Nursing  and 
Bureau  of  Health  Professions  presentations  of 
performance  measures  and  outcomes  will 
follow.  The  Council  will  consider  the  Gallup 
Poll  Results  of  Federal  Advisory  Committees. 
Council  workgroup  sessions  will  provide  a    - 
forum  to  discuss  presentations  before 
Council  and  develop  recommendations 
related  to  performance  outcomes. 

The  NACNEP  will  comment  on  the  Third 
Report  to  the  Secretary  of  the  Department  of 
Health  and  Human  Services  and  the 
Congress. 

For  Further  Information  Contact:  Any  one 

interested  in  obtaining  a  roster  of  members, 
minutes  of  the  meeting,  or  other  relevant 
information  should  write  or  contact  Ms. 
Elaine  C.  Cohen,  M.S.,  R.N..  Executive 
Secretary.  National  Advison,-  Council  on 
Nurse  Education  and  Practice,  Parklawn 
Building.  Room  9-35,  5600  Fishers  Lane. 
Rockville.  Marvland  20857,  telephone  (301) 
443-1405. 

Dated:  October  15.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 
IFR  Doc.  03-26574  Filed  10-21-03;  8:45  am] 
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Date:  November  13-14.  2003. 

Time:  November  13,  2003,  8  a.m.  to  6  p.m. 

Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initatives;  RF'A  and  RFP  Concept 
Reviews;  and  Scientific  Presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Time:  November  14,  2003,  8:30  a.m.  to  1 
p.m. 

.Agenda:  Reports  of  Special  Initiatives;  RFA 
and  RFP  Concept  Reviews;  and  Scientific 
Presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Paulette  S.  Gray,  PhD, 
Executive  Secretary,  Acting  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Exective  Boulevard,  8th  Floor, 
Rm.  8141,  Bethesda,  MD  20892,  301-496- 
4218. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/bsa.htm.  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisors^  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors.  Board 
of  Scientific  Advisors. 


Dated:  October  14,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-26590  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  .of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Molecular  Targets  for  Nutrients  in 
Prostate  Cancer  Prevention. 
Date:  November  13-14,  2003. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda. 
8120  Wisconsin  Ave,  Bethesda,  MD 
20814. 

Contact  Person:  Joyce  C.  Pegues.  PhD, 
Scientific  Review  Administrator, 
Special  Review^  and  Resources  Branch, 
Division  of  Extramural  Activities, 
National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  7149. 
Bethesda,  MD  20892,  301/594-1286, 
peguesj@mail.nih.gov. 

this  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Caialogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  October  14.  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-26591  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Special  Emphasis  Panel. 
October  15,  2003,  6:00  PM  to  October 
17,  2003,  12:00  PM,  The  Belvedere 
Hotel,  319  West  48th  Street,  New  York, 
NY,  10036  which  was  published  in  the 
Federal  Register  on  August  26,  2003,  68 
FR  51282. 

This  meeting  is  amended  due  to  the 
change  of  the  meeting  location  to  W 
Hotels  of  New  York,  130  East  39th 
Street,  New  York  NY  10016.  The 
meeting  is  closed  to  the  public. 
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Dated:  October  14,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Dor  03-26595  Filed  10-21-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Preclinical 
Toxicology  and  Pharmacology  of  Drugs 
Developed  for  Cancer.  AIDS  and  AIDS- 
Related  Illnesses. 

Date:  November  6,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Lalita  D,  Palekar.  PhD. 
Scientific  Review  Administrator.  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  8105,  Bethesda. 
MD  10892-7405,  (301)  496-7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  October  15.  ifeo3. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policv. 

[FR  Doc.  0.3-26602  Filed  10-21-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 

Federal  Advisoiy  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  wilh  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  Basic  Science. 

Date:  October  20-21.  2003. 

Time:  8;  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Dale  Birlde,  Ph.D., 
Scientific  Review  Administrator.  NIH/ 
NCCAM.  6707  Democracy  Blvd,  Democracy 
Two  Building,  Suite  401,  Bethesda,  MD 
20892,  (301)  451-6570,  birkles@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  HIV/AIDS. 

Date;  October  29,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Two 
Democracy  Plaza.  6707  Democracy 
Boulevard.  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  William  A.  Kachadorian. 
Ph.D.,  MTS,  Scientific  Review  Administrator, 
Office  of  Scientific  Review,  National  Center 
for  Complementary.  Alternative  Medicine. 
6707  Democracy  Blvd.  Ste  106.  Bethesda.  MD 
20892-5475,  (301)  594-2014, 
kachadow@mail.nih  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Complementan-  and  Alternative  Medicine 
Special  Emphasis  Panel  Training/Education. 

Date:  November  7.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Carol  Pontzer.  Ph.D.. 
Scientific  Review  Administrator.  National 
Center  for  Complementary,  and  Alternative 
Medicine,  6707  Democracy  Blvd..  Bethesda. 
Md  20892. 

iVome  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  PAR  03-102. 

Dare;  November  19.  2003 

Time:  8  a,m,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814, 
.  Contact  Person:  Dale  BirkJe,  PhD., 
Scientific  Review  Administrator.  NIH/ 
NCCAM.  6707  Democracy  Blvd,  Democracy 
Two  Building,  Suite  401.  Bethesda.  MD 
20892.  (301)  451-6570.  birkled@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  CAM  and  Oncology. 

Date:  November  24-25.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Carol  Pontzer.  Ph.D.. 
Scientific  Review  Administrator.  National 
Center  for  Complementary,  and  Alternative 
Medicine.  6707  Democracy  Blvd.,  Bethesda. 
Md  20892. 

Dated:  October  15.  2003. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

iFR  Doc  03-26597  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U,S,C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Eye  Institute 
Soecial  Emphasis  Panel,  ^fEI  Small  Grants  for 
pilot  Research  (R03). 

Date:  November  17-18.  2003. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Belhesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Anne  E.  Schaffner.  PhD, 
Scientific  Review  .Administrator.  Division  of 
E.xtramural  Research.  National  Eye  Institute. 
6120  E.xecutive  Blvd..  Suite  350.  Bethesda. 
MD  20892.  (301)4.Tl-2020. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  October  15,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-26607  Filed  10-21-03:  8:45  am] 
BILLING  CODE  4140-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  582(b)(4) 
and  552b(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  peisonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Innovative  Grants  on 
Immune  Tolerance. 

Date:  November  10-12,  2003. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Somerset  Room.  Chevy 
Chase.  MD  20815. 

Contact  Person:  Priti  Mehrotra,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  NIAID/NIH.  6700B 
Rockledge  Drive.  Room  2100.  Bethesda,  MD 
20892-7616.  (301)  496-2550, 
pml58b@nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 


and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  October  14.  2003. 
LaVeme  Y,  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-26592  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.    | 

The  meeaing  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.^ 

Name  of  Committee:  National  Institutes  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference 
Applications  (Rl3s). 

Date:  November  12,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709,  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233.  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.1 15,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  03.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS) 


Dated:  October  14,  2003. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Poli'ry. 

[FR  Doc.  03-26593  Filed  10-2 1-03:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Training 
.Applications. 

Date:  November  7,  2003. 

Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and~evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101.  Rodbell  Auditorium, 
111  T.W.  Alexander  Drive.  Research  Triangle 
Park.  NC  27709. 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences,  P.O.  Box  12233.  MD  EC-30, 
Research  Triangle  Park.  NC  27709.  (919)  541- 
1307. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Mentored  Clinical 
Scientist  Development  Awards  (K08s). 

Date:  November  19.  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  a^d  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401.  East  Campus.  79  T.W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709.  (Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator.  Scientific 
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Review  Branch,  Office  of  Program 
Operations.  Division  of  E.xtramural  Research 
and  Training.  Nat.  Institute  gf  En\'ironmental 
Heahh  Sciences,  P.O.  Bo.x  1.2233.  MD  EC-30. 
Research  Triangle  Park.  NC  27709.  (919)  541- 
1307. 

Name  of  Committee:  Naliona]  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Mentored 
Quantitative  Research  Career  Development 
Awards  (K25s). 

Dole  November  19,  2003. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-'National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive.  Research  Triangle  Park,  NC 
27709.  (Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233,  MD  EC-30. 
Research  Triangle  Park.  NC  27709,  (919)  541- 
1307. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  Nos.  93.115.  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures:  93.142.  NEEHS 
Hazardous  Waste  Worker  Health  and  Safetv 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education:  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences:  93.1 13.  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health.  HHS) 

Dated:  October  14.  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor,' 
Committee  Policy. 

[FR  Doc.  03-26594  Filed  10-21-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  acrnrdance  with  the 
provisions  set  fort.h  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology. 
Infectious  Diseases  and  AIDS  Initial  Review 
Group,  Acquired  Immunodeficiency 
Syndrome  Research  Review  Committee. 
AIDS  Research  Review  Committee. 

Date:  November  6-7.  2003, 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814, 

Contact  Person:  Roberta  Binder,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NI,\ID/NIH,  6700B  Rockledge 
Drive.  Rm  3130,  Bethesda,  MD  20892-7616, 
301-496-7966,  rbl69n@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  October  15,  2003. 

La  Verne  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc  03-26596  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property'  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Specialized 
Cooperative  Centers  Program  in 
Reproduction  Research. 

Date;  November  17-18,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  rexdew  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910, 


Contact  Person:  Ion  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Re\iew,  National  Institute  of  Child 
Health  and  Human  Development,  NTH,  6100 
Executive  Blvd..  Room  5E03,  Bethesda,  MD 
20892,(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research: 
93.865.  Research  for  Mothers  and  Children: 
93.929,  Center  for  Medical  Rehabilitation 
Research:  93.209.  Contraception  and 
Infertility  Loan  Repavment  Program.  National 
Institutes  of  Health,  HHS) 

Dated;  October  15,  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policv. 

(FR  Doc  03-26599  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Population  Sciences 
Subcommittee. 

Date:  November  13-14.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person;  Caria  T.  Wall^,  PhD, 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executi%e  Blvd..  Room  5B01,  Bethesda.  MD 
20892.  (301)  435-6898,  wallsc@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 
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Dated;  October  1.5,  200;i. 
LaVeme  Y.  Stringfield. 
Director.  Oftirc  of  Federal  Advisory 
Commit  tee  Policy. 
(FK  Doc.  03-26600  Filed  10-21-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Ad\  i.sory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  thf  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  persona!  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
C:hi!(i  Health  and  Human  Development 
Special  Emphasis  Panel;  Child  Care  and 
Youth  Development. 

Date:  November  13-14.  2003. 

T/nie.  8:30  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenui'.  Bethesda,  MD  20814. 

Contact  Person:  Marita  R.  Hopmann,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  6100 
Building.  Room  5E01.  Bethesda.  MD  20892, 
(301)  435-6911.  bopmannm@mail.nih.gov. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Clontraception  and 
infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  October  15.  i003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dor:.  03-26601  Filed  10-21-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


National  Institute  of  General  Medical 
Sciences:  Notice  of  Closed  Meeting 

Pursuant  to  section  lOldj  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ofCommittee:  National  Institute  of 
General  Medical  Sciences  Special 
Emphasis— Panel  Support  of  NIGMS  Program 
Project  Grants. 

Date:  November  19-20,  2003. 

Time:  7  p.m.  to  6  p.m. 

Agenda:'To  review  and  evaluate  grant 
applications. 

Place:  VVestin  Copley  Place  Hotel,  10 
Huntington  Avenue,  Boston.  MA  02116. 

Contact  Person:  Arthur  L.  Zachary.  PfiD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Matcher  Building,  Room  3AN-12, 
Bethesda,  MD  20892,  (301)  594-2886, 
zacharya<Snigms.nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minoritv  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  October  15.2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-26603  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A. 

Date:  November  4-5.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue  Chevy  Chase.  MD  20815. 

Contact  Person:  Carole  H.  Latker.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  lAS-13. 
Bethesda,  MD  20892.  (301)  594-2848. 
latkerc@nigms.nih.gov. 

This  notice  is  being  [uiblished  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Phvsiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Researc:h;  93.88, 
Minoritv  Access  to  Research  Careers;  93.96, 
Special  Minoritv  Initiatives.  National 
Institutesof  Health.  HHS) 

Dated:  October  15.  2003. 
LaVeme  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-26604  Filed  10-21-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  General  Medical 
Sciences:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  h^by  given  of  the  following 
meeting. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  g'ven  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 

General  Medical  Sciences  Special  Emphasis 
Panel  Pilot  Pro|ects  for  Models  of  Infectious 
Disease  Agent  Studv  (MIDAS). 

Date:  November  12-13.  2003. 

Time:  7  p.m.  to  6  p.m. 

Agendo.- To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Select-Bethesda,  8120 
Wisconsin  Avenue.  Belhesda.  MD  20814. 

Contact  Person:  N.  Kent  Peters,  PhD,  Office 
of  Scientific  Review.  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building.  Room  3AN18B. 
Bethesda,  MD  20892,  (301)  594-2408. 
petersn@nigms.nih  gov. 
(Gatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biologv  and 
Biophysics  Research;  93.859,  Pharmacologv. 
Physiology,  and  Biological  Chemistry 
Research:  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  .Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  October  15.  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policv 

IFR  Doc.  03-26605  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
.•\ging  Initial  Review  Group  Neuroscience  of 
.•\ging  Review  Committee. 

Date.  November  7-8,  2003. 

Time:  8  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  New  Orleans 
Airport,  2929  Williams  Blvd.,  Kenner.  LA 
70062. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Belhesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666,  hsul@exmur.nia.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  15,  2003. 

LaVeme  Y,  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-26606  Filed  10-21-03;  8:45  am] 

8ILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U,S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  R24  Application, 

Date:  November  4,  2003, 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Wace:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  [Telephone  Conference 
Call)'. 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism.  6000  Executive  Blvd,  Suite 
409.  Bethesda.  MD  20892-7003.  (301)  443- 
2860. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  ZAAl  DD  (03)  K05 
Application  Review. 

Date:  November  24,  2003. 

Time:  11  r.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  Wilco 
Building.  6000  Executive  Boulevard.  Room 
409,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator. 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  Suite  409,  Bethesda,  MD 
20892-7003,  (301)  443-2926, 
skandasa@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  October  15.  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  03-26608  Filed  10-21-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Biobehavioral  and  Behavioral 
Sciences  Subcommittee. 

Date:  October  30-31,  2003, 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hotel  George,  15  "E"  Street, 
NW.,  Washington,  DC  20001. 

Contact  Person:  Marita  R.  Hopmann,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Boulevard,  Room  5B01.  Bethesda, 
MD  20892.  (301)  435-6911. 
hopmannm@mail.nih.gov. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitdtion^  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research: 
93.8B5,  Rt!search  for  Mothers  and  Children: 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  October  15.  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisor\- 
Committee-Policy. 
[FR  Doc.  03-26609  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4140-^1   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Ptirsu.iiit  to  section  10(d)  of  the 
Fcdcrcil  Advisory  Committee  Act,  as 
amt.'nded  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
mtH'tint;s. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
pr()\is!ons  set  forth  in  sections 
ri52b(c)(4)  and  552blc)(fi),  Title '5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearh'  unwarranted 
invasion  of  personal  pri\acy. 

\ame  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  04-1.5.  Review  of  RFA  ■ 
DE04-O03. 

Z>afe.  November  13-14.  2003, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plan':  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Peter  Zelazowski.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Activities,  National  Inst,  of  Dental  & 
Craniofacial  Research.  National  Institutes^of 
Health,  Bethesda.  MD  20892-6402,  301-594- 
4861. 

.Vamp  nf  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  04-18.  Review  of  R03 
Clrants. 

Date:  November  19.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive.  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  LNTin  M,  King,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  45  Center  Dr..  Rm.  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 
Research.  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402.  301-594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Paflel  04-20,  Review  of  RFA  DE- 
04-002.  ' 

Date:  Nova^ber  21.  2003. 

Time:  8  a.ii.  to  6  p.m. 

Agendo:  T9  review  and  evaluate  grant 
applications. 

Place:  Bethjesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Pefson:  Yujing  Liu.  MD.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  RES,  45 
Center  DrivejNatcher  Building,  Rm  4AN38E, 
Bethesda.  M^  20892,  (301)  594-3169, 
yujing_liu@nih  .gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Pa^el  04-19,  Review  of  R44 
Grants. 

Date:  November  24,  2003. 

Time:  10  a^.  to  12  p.m. 

Agenda:  T0  review  and  evaluate  graat 
applications.! 

Place:  National  Institutes  of  Health. 
Natcher  Building.  45  Center  Drive.  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD,  DmD. 
Scientific  Review  Administrator,  45  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892.(301)594-2372.     " 

i\'ame  of  Committee:  National  Institute  of 
Dental  and  Ci^aniofacial  Research  Special 
Emphasis  Panel  04-10.  Review  of  R44s. 

Date:  Novelmber  25,  2003. 

Time:  1 1  a,m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda. 
MD  20892  (Telephone  Conference  Call). 

Contact  Parson:  Philip  Washko.  PhD,  DmD, 
Scientific  Refview  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,(301)594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  04-20,  Review  of  R44s. 

Date:  Decamber  5,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive.  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD.  DmD. 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm,  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 


Dated:  October  15.  2003. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  .■\dvisory 
Committee  Policy. 

[FR  Doc.  03-26610  Filed  10-21-03:  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  ,552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel  ROl  Grant 
Review. 

Date;  November  18,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant  ~ 
applications. 

Place:  National  Librar)  of  Medicine.  6705 
Rockledge  Drive.  Suite  301.  Bethesda,  MD 
20817,  (Telephone  Conference  Call), 

Contact  Person:  Merlyn  M,  Rodrigues.  Phd, 
MD.  Medical  Officer/ SR.-\.  National  Library 
of  Medicine.  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  October  15,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-26598  Filed  10-20-03;  8:45  am] 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Administrative  Rulings 

AGENCY:  Bureau  of  Custom.'^  and  Border 

Protection.  Department  of  Homeland 

Security. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 

Administrative  Rulings:  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended 
without  a  change  to  the  burden  hours. 
This  document  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  19560)  on 
April  21.  2003,  allowing  for  a  BO-dav 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  November  21. 
2003. 

ADDRESSES:  Written  comments  and/or 

suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of 
Homeland  Security  Desk  Officer, 
Washington.  DC  20503,  Additionally 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-6974. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 


including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  <o  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Administrative  Rulings. 

OMB  Sumber:  1651-0085. 

Form  Sumber:  N/A. 

Abstract:  This  collection  is  necessary 
in  order  for  CBP  to  respond  to  requests 
by  importers  and  other  interested 
persons  for  the  issuance  of 
administrative  rulings  regarding  the 
interpretation  of  CBP  laws  with  respect 
to  prospective  and  current  transactions. 

Current  Actions:  This  submission  is  to 
extend  the  expiration  date  without  a 
change  to  the  burden  hours. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
12,200, 

Estimated  Time  per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  128.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $12,800,000. 

If  additional  information  is  required 
contact;  Tracey  Denning.  Bureau  of 
Customs  and  Border  Protection.  1300 
Pennsylvania  Avenue  NW,.  Room  3,2,C. 
Washington,  DC  20229.  at  202-927- 
1429. 

Dated:  October  15,  2003, 
Tracey  Denning. 

Agency  Clearance  Officer,  Information 
Services  Branch. 

[FR  Doc,  03-26618  Filed  10-21-03;  8:45  am] 

BILLING  CODE  «820-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Approval  Under  the 
Paperwork  Reduction  Act;  Approval 
Procedures  for  Nontoxic  Shot  and 
Shot  Coatings 

AGENCY:  Fish  and  Wildlife  Ser\dce, 

Interior. 


ACTION:  Notice:  request  for  comments, 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  submitted  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act,  A  summary 
of  the  information  collection 
requirement  is  included  in  this  notice. 
If  you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement,  related  forms,  or 
explanatory  material,  contact  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  listed 
below, 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensLue  maximum 
consideration,  you  must  submit 
comments  on  or  before  November  21, 
2003. 

ADDRESSES:  Submit  your  comments  on 
this  information  collection  renewal  to 
the  Desk  Officer  for  the  Department  of 
the  Interior  at  OMB-OIRA  via  facsimile 
or  e-mail  using  the  following  fax 
number  or  e-mail  address:  (202)  395- 
6566  (fax): 

OIRA_DOCKET@omb.eop.gov  (e-mail). 
Please  provide  a  copy  of  your  comments 
to  the  Fish  and  Wildlife  Sendee's 
Information  Collection  Clearance 
Officer,  4401  N.  Fairfax  Dr,.  MS  222 
ARLSQ.  Arlington.  VA  22207;  (703) 
358-2269  (fax);  or 
nnissnjTn<:hend^ h\s  sov  (e-mail). 
F0=1  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  or  related  forms,  contact 
Anissa  Craghead  at  (703)  358-1730,  or 
electronically  to 
amssa_craghead@fvi's.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 

oi  Mdiidgrment  ana  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U,S,C.  3501 
ef  seq.],  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  a  request  to 
OMB  to  renew  its  approval  of  the 
collection  of  information  for  the 
nontoxic  shot  approval  process.  We  are 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

On  March  24.  2003,  we  published  a 
notice  in  the  Federal  Register  (68  FR 
14257)  inviting  public  comment  for  60 
days  on  this  information  collection 
requirement.  No  comments  were  * 
received.  This  notice  provides  an 
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additional  30  days  in  which  to  comment 
on  the  followino  information. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is.not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
uiformation  is  1018-0067. 

The  Migratory  Bird  Treaty  Act  of  1918 
(16  U.S.C.  70,3-712)  and  Fish  and 
Wildlife  Act  of  1956  (16  U.S.C.  742d) 
designate  the  Department  of  the  Interior 
as  the  key  agency  responsible  for  the 
wise  management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well  being.  These  responsibilities 
include  approval  of  nontoxic  shot 
materials  for  use  in  hunting  waterfowl 
and  coots  in  the  United  States. 

As  of  January  1 ,  1991 .  lead  shot  was 
banned  for  hunting  waterfowl  and  coots 
in  the  United  States.  At  that  time,  steel 
shot  was  the  only  nontoxic  alternative 
available.  Since  then,  we  have 
encouraged  manufacturers  to  develop 
other  alternatives  that  the  hunting 
public  may  use.  In  approving  a 
candidate  material  as  nontoxic  for 
hunting  waterfowl  and  coots,  we  must 
first  ensure  that  secondary  exposure 
(ingestion  of  spent  shot  or  its 
components)  is  not  a  hazard  to 
migratory  birds  and  the  environment.  In 
order  to  make  this  decision,  we  require 
the  applicant  to  collect  information 
about  the  toxicity  of  their  candidate 
material  to  migratory  birds  and  the 
environment.  A  further  requirement 
pertains  to  law  enforcement.  A 
noninvasive  field  detection  device  must 
be  available  to  distinguish  the  candidate 
shot  from  lead  shot.  The  above 
information  provides  the  bulk  of  an 
application  for  approval  of  nontoxic 
shot  material.  Once  a  candidate  material 
is  approved  as  nontoxic,  there  is  no 
seasonal  or  annual  information 
collection  requirement. 

Title:  Approval  Procedures  for 
Nontoxic  Shot  and  Shot  Coatings. 
OMB  Control  .\umber:  1018-0067. 
Frequency  of  Collection:  Occasional 
(upon  application). 

Description  of  Respondents:  Shot 
manufacturers. 

Total  Annual  Responses:  We  expect 
no  more  than  one  application  per  year. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
3,200  hours  per  application.  Therefore, 
if  we  receive  one  application  per  year, 
the  total  annual  burden  hours  would 
amount  to  3,200  hours. 


We  again  invite  comments  concerning 
this  renewal  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  our 
migrator}'  bird  management  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
our  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.aC.  552(a)). 

Dated:  August  25.  2003. 
Paul  R.  Schmidt, 

Assistant  Director,  Migratory  Birds  and  State 

Programs. 

[FR  Doc.  03-26568  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4310-55-P 

1 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-1 34-161 0-DP-006C] 

Notice  of  Availability  of  a  Draft 
Resource  Management  Plan  and 
Environmental  Impact  Statement  for 
the  Colorado  Canyons  National 
Conservation  Area,  Grand  Junction 
Field  Office  in  Mesa  County 

agency:  Bureau  of  Land  Management. 
action:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976,  the  BLM  has  prepared  a  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement 
(DRMP/EIS)  for  the  Colorado  Canyons 
National  Conservation  Area  (CCNCA) 
and  is  available  for  a  90-day  public 
review  and  comment  period.  The 
planning  area  lies  in  Mesa  County, 
Colorado  and  Grand  County,  Utah.  The 
DRMP/EIS  provides  direction  and 
guidance  for  the  management  of  public 
lands  and  resources  of  the  CCNCA,  as 
well  as  monitoring  and  evaluation 
requirements,  and  impact  analysis  of  the 
alternatives.  The  CCNCA  RMP'will 
amend  the  Grand  Junction  (CO) 
Resource  Area  Resource  Management 
Plan  (1987)  and  the  Grand  (UT) 
Resource  Area  Resource  Management 
Plan  (1985). 

DATES:  Written  comments  on  the  DRMP/ 
EIS  will  be  accepted  for  90  days 
following  the  date  that  the 
Environmental  Protection  Agency 


publishes  this  notice  in  the  Federal 
Register.  Future  public  meetings  and 
any  other  public  involvement  activities 
will  be  announced  at  least  15  days  in 
advance  through  public  notices,  local 
media  news  releases,  the  project  Web 
site  at  http://i\-\\i\'. CO. blm.gov/ 
cocanplan/.  and/or  mailings. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Jane  Ross,  2815  H  Road, 
Grand  Junction.  Colorado  81506. 
Comments  also  may  be  sent  by  e-mail  to 
fane_Ross%co.blm.gov.  Written 
comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  offices 
of  the  BLM  Grand  Junction  Field  Office, 
2815  H  Road.  Grand  Junction.  Colorado 
81506,  during  normal  working  hours 
(7:30  a.m.  to  4:30  p.m..  except  holidays). 
Submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 
Individuals  may  request  confidentiality 
with  respect  to  their  name,  address,  and 
phone  number.  If  you  wish  to  have  your 
name  or  street  address  withheld  from 
public  review,  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment.  Such 
requests  will  be  honored  to  the  extent 
allowed  bv  law.  Comment  contents  will 
not  be  kept  confidential.  Responses  to 
the  comments  will  be  published  as  part 
of  the  Proposed  Resource  Management 
Plan/Final  Environmental  Impact 
Statement. 

The  DRMP/EIS  and  other  associated 
documents  or  background  information 
may  be  viewed  and  downloaded  in  PDF 
format  at  the  project  Web  site  at  http:/ 
/\iiA'w.co. bIm.gov/cocanplan/.  Copies  of 
the  DRMP/EIS  are  available  at  the  BLM 
Grand  Junction  Office  at  the  address 
above,  and  at  the  BLM  Moab  (UT)  Field 
Office,  82  E.  Dogwood.  Moab.  UT  84532. 
Copies  are  also  available  at  the 
following  Mesa  County  Public  Library 
District  locations  duiring  regular 
business  hours: 
Central  Library.  530  Grand  Avenue, 

Grand  Junction.  CO  81501; 
Fruita  Branch,  325  East  Aspen  Avenue, 

Fruita,  CO  81521; 
Palisade  Branch.  711  Iowa  Street, 

Palisade,  CO  81526; 
Clifton  Branch.  Peachtree  Shopping 
Center.  3225  1-70  Business  Loop  A- 
1,  Clifton.  CO  81520: 
Orchard  Mesa  Branch.  2736  Unaweep 
Avenue,  Grand  Junction,  CO  81503. 
The  planning  documents  and  direct 
supporting  record  for  the  analysis  for 
the  DRMP/EIS  will  be  available  for 
inspection  at  the  BLM  Grand  Junction 
Field  Office  during  normal  working 
hours,  7:30  a.m. -4:30  p.m. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  or  to  have  your 
name  added  to  our  mailing  list,  contact 
Jane  Ross  (970)  244-3027.  Planning  and 
Environmental  Coordinator 
(jane_ross<s>co.blm.gov).  or  Greg  Gnesios 
at  (970)  244-3049 

[gregon'_gnesios@co.hlm.gov),  Colorado 
Canyons  \CA  Manager.  Bureau  of  Land 
Management.  Grand  Junction  Field 
Office,  2815  H  Road.  Grand  Junction. 
Cn  81,t06 

SUPPLEMENTARY  INFORMATION:  The  RMP 
will  amend  the  Grand  Junction  RMP 
(1987)  and  mav  amend  the  Grand 
Resource  Area  [UT|  RMP  for  the  affected 
lands  in  the  planning  area.  Some 
decisions  in  the  existing  planning  and 
management  documents  mav  be  carried 
forward  into  the  new  CCNCA  RMP. 
Once  approved  in  a  Record  of  Decision 
(ROD),  the  RMP  for  the  CCNCA  will 
supercede  all  existing  management 
plans  for  the  public  lands  within  the 
CCNCA.  The  DRMP/EIS  evaluates  the 
Existing  Management  Alternative,  the 
Agency  Preferred  Alternative,  and  two 
other  management  alternatives 
developed  for  the  CCNCA. 

The  CCNCA  was  officially  designated 
on  October  24.  2000.  when  the  Colorado 
Canyons  National  Conservation  Area 
and  Black  Ridge  Canyons  Wilderness 
Act  of  2000  was  signed  into  public  law 
by  the  President.  The  purpose  of  the  Act 
is  to  conserve,  protect,  and  enhance,  for 
the  benefit  and  enjoyment  of  both 
present  and  future  generations,  the 
nationallv  important  values  of  the 
public  lands  making  up  the  CCNCA, 
including  the  Black  Ridge  Canyons, 
Ruby  Canyon,  and  Rabbit  Vallev.  The 
CCNCA.  located  west  of  Grand  Junction, 
includes  122,300  rugged  acres  of 
sandstone  canvons.  natural  arches, 
spires,  and  alcoves  carved  into  the 
Colorado  Plateau  along  a  24-mile  stretch 
of  the  Colorado  River.  Included  in  the 
CCNCA  are  75.550  acres  of  wilderness 
designated  as  the  Black  Ridge  Canvons 
Wilderness.  At  the  western  boundary  of 
the  CCNCA.  5,200  acres  stretch  into 
eastern  Utah. 

The  DRMP/EIS  analyzes  four 
alternatives  that  are  summarized  below. 
Preliminary  issues  identified  bv  the 
BLM  and  used  for  developing 
alternatives  include:  (1)  Travel 
management;  (2)  recreation:  (3)  use 
authorizations  such  as  rights-of-wav  and 
grazing:  (4)  management  of  natural 
resources:  (5)  wilderness  management; 
(6)  integration  of  the  CCNCA 
Management  Plan  with  other  agency 
and  community  plans;  and  (7) 
consideration  of  private  property  in  the 
planning  area.  Some  of  the  issues  that 
have  been  identified  in  the  scoping 


process  phase  of  the  CCNCA  planning 
process  include:  motorized  and  non- 
motorized  vehicle  use.  allocation  of 
commercial  recreation  use,  water 
quality,  land  health,  threatened  and 
endangered  and  special  status  species 
and  critical  habitat  protection, 
reintroduction  of  native  species,  and 
noxious  weed  control.  Other  factors 
considered  include  recreation  and 
resource  use,  protection  of  scenic 
values,  the  level  and  intensity  of 
dispersed  and  developed  recreation 
management,  cultural  resource 
protection  and  interpretation,  public 
access,  transportation  and  utility 
corridors,  and  woodland  product 
harvest. 

The  public  collaboration  program 
implemented  for  this  effort  included  the 
formation  of  a  ten-member  Advisory 
Council  and  four  public  collaboration 
working  groups,  three  public  open 
houses,  the  distribution  of  two 
newsletters,  and  also  included 
workshops,  training  courses  and  field 
trips.  During  this  process  over  100 
meetings  were  held  with  the  public, 
during  which  1 7  planning  criteria  were 
developed  to  help  ensure  consideration 
of  issues  important  to  the  public. 
Planning  criteria  also  include  laws, 
regulations,  policy,  and  other  guidance. 
The  complete  list  of  the  planning 
criteria  can  be  found  on  the  planning 
Web  site  at  httpJ/wv.'v.'.co.blm.gov/ 
cocanplan/. 

Alternative  1  is  the  no-action,  or 
"continuation  of  existing  management" 
alternative,  that  leaves  all  management 
of  the  area  in  its  current  management 
situation  as  guided  by  the  Colorado 
Canyons  National  Conservation  Area 
and  Black  Ridge  Canvons  Wilderness 
Act  of  2000.  the  Ruby  Canyon/Black 
Ridge  Wilderness  Integrated 
Management  Plan,  the  Grand  Junction 
Resource  Area  Resource  Management 
Plan.  The  Interim  Management  Policv 
for  BLM  National  Monuments  and 
National  Conservation  Areas,  and  the 
Colorado  State  Director's  Guidance  for 
the  CCNCA. 

Alternative  2.  the  Recreation 
Emphasis  Alternative,  maximizes 
multiple-use,  recreation  opportunities 
while  conserving  and  protecting 
traditional  uses  and  protecting  natural 
resources  to  the  maximum  extent 
possible.  Objectives  for  Alternative  2 
include  preserving  and  enhancing 
traditional  recreation  activities — hiking, 
camping,  mountain  biking,  OHV  use, 
horseback  riding,  hunting,  boating, 
backpacking:  maintaining  current  land 
health  and  improving  priority  areas  of 
concern  using  a  higher  percentage  of 
non-native  species  as  necessary"  to 
stabilize  soils:  and  concentrating 


activities  in  certain  areas  as  a  method  to 
control  use  and  resource  impacts  and 
minimize  dispersed  resource  impacts. 

Alternative  3.  the  Adaptive 
Management  and  Agency  Preferred 
Alternative,  emphasizes  maintaining  the 
current  level  of  enjoyment  of  the  area's 
recreational  opportunities  and  unique 
characteristics  while  recognizing  that 
increased  future  use  will  trigger  the 
need  for  increased  levels  of 
management.  Monitoring  for  land  health 
and  visitors'  beneficial  experience  will 
determine  when  increased  levels  of 
management  are  required.  Objectives  for 
this  alternative  include  preserving  the 
character  of  the  area:  preserving  and 
enhancing  traditional  recreation 
activities — hiking,  camping,  mountain 
biking,  OHV  use,  horseback  riding, 
hunting,  and  boating;  and  maintaining 
land  health  and  improving  priority  areas 
of  concern. 

Alternative  4,  the  Conservation 
Emphasis  Alternative,  focuses  on 
maximizing  the  conservation  of  natural 
resources  in  the  CCNCA  while  still 
maintaining  traditional  uses  and 
recreational  opportunities  to  the  greatest 
extent  possible.  Objectives  for  this 
alternative  include  improving  land 
health  in  all  areas  of  concern,  preserving 
the  character  of  the  area,  and  expanding 
education  and  interpretation 
opportunities  in  all  areas. 

Dated:  August  22,  2003. 
Gregory  Gnesios, 

Manager.  Colorado  Canyons  National 

Conservation  Area. 

|FR  Doc.  03-26649  Filed  10-21-03:  6:45  am] 

BILUNG  CODE  4310->JB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Final 
Environmental  Impact  Statement. 
Navajo  National  Monument,  AZ 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
for  the  General  Management  Plan, 
Navajo  National  Monument. 


SUMMARY:  Pursuant  to  National 
Environmental  Policv  Act  of  1969,  42 
U.S.C.  4332(C),  the  National  Park 
Service  announces  the  availability  of  a 
Final  Environmental  Impact  Statement 
for  the  General  Management  Plan. 
Navajo  National  Monument.  Arizona. 
DATES:  The  National  Park  Ser\'ice  will 
execute  a  Record  of  Decision  (ROD)  no 
sooner  than  30  days  following 
publication  by  the  Environmental 
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Protection  Agency  of  the  notice  of 
availability  of  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Information  will  be 
available  for  public  review  in  the  office 
of  the  Superintendent.  Navajo  National 
Monument.  HC  71.  Box  3,  Tonalea. 
Arizona  86044-9704.  and  at  the 
following  locations:  On  the  Internet  at: 
http://\%-w\\  .nps.gov/planning/nava. 
Planning  and  Environmental  Quality. 
Intermountain  Support  Office — Denver. 
National  Park  Service,  12795  W. 
Alameda  Parkway.  Lakewood,  CO 
80228,  Telephone:  (303)  987-6671. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Roger  Moder.  Superintendent. 
Navajo  National  Monument  at  the  above 
address  and  telephone  number. 

Dated:  August  8.  2003. 
Michael  D.  Snyder, 
Acting  Director.  Intermountain  Region. 
Sational  Park  Sen-ice. 
[FR  Doc.  03-26579  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4312-EK-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Meeting 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  meeting  of 
Concessions  Management  Advisory. 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv  Committee  Act  (Public 
Law  92-463.  86  Stat.  770,  5  U.S.C.  App. 
1.  Section  10).  notice  is  hereby  given 
that  the  Concessions  Management 
Advisorv  Board  (the  Board)  will  hold  its 
tenth  meeting  Tuesdav.  October  28 
through  Thursday,  October  30,  2003. 
The  meeting  will  he  held  at  the 
Doubletree  Grand  Key  Resort  located  at 
3990  S.  Roosevelt  Boulevard.  Key  West, 
Florida  33050.  The  meeting  will 
convene  at  8:30  a.m.  and  will  conclude 
at  4:30  p.m.  each  day. 
SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  bv  Title  I\'.  Section  409 
of  the  National  Parks  Omnibus 
Management  Act  of  1998.  November  13. 
1998  (Public  Law  105-391).  The 
purpose  of  the  Board  is  to  advise  the 
Secretary  and  the  National  Park  Service 
(NPS)  on  matters  relating  to 
management  of  concessions  in  the 
National  Park  System. 

The  Board  will  meet  at  8:30  a.m.  for 
the  regular  business  meeting  to  discuss 
the  following  subjects: 
•  Discussion  of  final  recommendations 

regarding  Leasehold  Surrender 

Interest 


•  Discussion  of  General  Accounting 
Office  report  to  Congress  on  NPS 
titled,  "Agency  Needs  to  Better 
Manage  the  Increasing  Role  of 
Nonprofit  Partners" 

•  Panel  Discussion:  Environmental 
Management  Strategies  in  Concession 
Operations 

•  Follow-up  group  reports  on: 

— Revised  contracting  regulations 
— Commercial  Use  Authorizations 
— Handcrafts 

•  Discussion  of  contents  of  the  Board's 
next  report  to  Congress 

•  Site  visit  to  Dry  Tortugas  National 
Park  and  presentation  of  Commercial 
Services  Plan 

•  Agenda  and  date  of  next  meeting 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  will  require  an  auxiliary 
aid  or  service  to  participate  in  the 
meeting  (e.g.,  interpreting  service  , 
assistive  listening  device,  or  materials  in 
an  alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  2 
weeks  before  the  scheduled  meeting 
date.  Attempts  will  be  made  to  meet  any 
request(s)  we  receive  after  that  date, 
however,  we  may  not  be  able  to  make 
the  requested  auxiliary'  aid  or  service 
available  because  of  insufficient  time  to 
arrange  it. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discussed.  The  Board  may  also 
permit  attendees  to  address  the  Board, 
but  may  restrict  the  length  of  the 
presentations,  as  a  necessary  to  allow 
the  Board  to  complete  its  agenda  within 
the  allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Board 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  Director.  National 
Park  Service,  attention:  Manager 
Concession  Program  at  least  7  days  prior 
to  the  meeting.  Furfher  information 
concerning  the  meeting  may  be  obtained 
from  National  Park  Service,  Concession 
Program.  1849  C  St.  NW.  (2410), 
Washington,  DC  20240,  Telephone: 
(202)513-7144. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the 
meeting,  at  the  Concession  Program 
Office  located  at  1201  Eye  Street,  NW.. 
11th  Floor.  Washington,  DC. 


Dated:  September  17.  2003. 
Fran  P.  Mainella, 
Director,  Xatianal  Park  Service. 
[FRDoc.  03-26578  FiledlO-21-03;  8:45  am) 
BILLING  CODE  4312-S3-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
American  Museum  of  Natural  History, 
New  York,  NY 

AGENCY:  National  Park  Serx'ice,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
American  Museum  of  Natural  History, 
New  York.  NY.  The  human  remains 
were  removed  from  Rio  Arriba  County, 
NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR-.^.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Navajo  Nation, 
Arizona,  New  Mexico  and  Utah. 

In  1945,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  by  Edward  T.  Hall,  Jr.,  from  a 
site  in  the  Gobernador  area  of  Rio  Arriba 
County.  NM.  The  human  remains  were 
discovered  on  the  surface,  apparently 
washed  out  of  a  canyon  wall  rock  burial. 
The  human  remains  were  accessioned 
by  the  American  Museum  of  Natural 
History  in  1945.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

"The  American  Museum  of  Natural 
Historv  catalog  description  identifies 
the  human  remains  as  "probably 
Navajo."  Scholarly  publications  and 
consultation  with  representatives  of  the 
Navajo  Nation.  Arizona.  New  Mexico 
and  Lltah  indicate  that  canyon  wall  rock 
burials  were  a  typical  Navajo  practice 
during  the  historic  period.  Oral  tradition 
and  archeological  and  historical 
evidence  confirm  that  the  Gobernador 
area  of  Rio  Arriba  Countv,  NM,  was 
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occupied  by  the  Navajo  during  the  early 
historic  period. 

Officials  of  the  American  Museum  of 
Natural  History  ha\e  determined  that, 
pursuant  to  25  U.S. C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestn,'. 
Officials  of  the  American  Museum  of 
Natural  Historx'  also  have  determined 
tiiat.  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Na\a)o  Nation, 
Arizona,  New  Mexico  and  Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Luc  Litwinionek, 
Director  of  Cultural  Resources. 
American  Museum  of  Natural  History, 
Central  Park  West  at  79th  Street.  New 
York,  NY  10024-5192.  telephone  (212) 
769-5846.  before  November  21.  2003. 
Repatriation  of  the  human  remains  to 
the  Navajo  Nation,  Arizona,  New 
Mexico  and  Utah  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying  the 
Navajo  Nation,  Arizona,  New  Mexico 
and  Utah  that  this  notice  has  been 
published. 

Dated:  August  19,  2003. 
John  Robbins, 

Assistant  Director.  Cultural  Resources. 

[FR  Doc.  0,3-26581  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Peabody  Essex  Museum.  Salem, 
MA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3005.  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Peabodv  Essex 
Museum.  Salem.  MA.  that  meet  the 
definitions  of  sacred  objects  and 
cultural  patrimonv  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.^.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 


institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  20  cultural  items  are  2  masks,  2 
cornhusk  masks,  3  miniature  masks,  4 
feather  wands,  2  turtle  rattles,  2  gourd 
rattles,  2  w'ooden  forks,  1  drum  stick,  1 
water  drum  and  stick,  and  1  wampum 
message  stick. 

In  December  1944,' the  Peabody  Essex 
Museum  received  a  mask  (Accession 
E24970)  that  Ernest  Dodge  had 
purchased  in  October  1944.  Museum 
records  indicate  that  the  mask  was 
collected  from  the  Six  Nations  Reserve. 
Ontario,  Canada. 

In  1949,  the  Peabody  Essex  Museum 
received  a  mask  (Accession  E27945)  as 
an  exchange  with  Dr.  Frank  G.  Speck. 
Museum  records  indicate  that  the  mask 
was  collected  from  the  Six  Nations 
Reserve,  Ontario,  Canada. 

In  December  1944,  the  Peabody  Essex 
Museum  received  a  cornhusk  mask 
(Accession  E24971)  that  Ernest  Dodge 
had  purchased  in  October  1944. 
Museum  records  indicate  that  the  mask 
was  collected  from  the  Six  Nations 
Reserve,  Ontario,  Canada. 

On  August  22,  1946,  the  Peabody 
Essex  Museum  purchased  a  cornhusk 
mask  (Accession  E26299)  from  Dr. 
Frank  G.  Speck.  Museum  records 
indicate  that  the  mask  was  collected 
from  the  Six  Nations  Reserve,  Ontario, 
Canada. 

On  December  28,  1944,  the  Peabody 
Essex  Museum  purchased  three 
miniature  masks  (Accessions  E25197, 
E25198,  and  E25199)  from  Dr.  Frank  G. 
Speck,  who  had  collected  the  masks  in 
or  about  1932  from  the  Six  Nations 
Reser\'e.  Ontario,  Canada. 

On  December  28,  1944,  the  Peabody 
Essex  Museum  received  three  feather 
wands  (Accession  E25205)  from  Dr. 
Frank  G.  Speck,  who  had  collected  the 
wands  at  an  unknow-n  date  from  the  Six 
Nations  Reserve,  Ontario,  Canada. 

On  September  8.  1948,  the  Peabody 
Essex  Museum  received  a  feather  wand 
(Accession  E27760)  from  Dr.  Frank  G. 
Speck,  who  had  collected  the  wand  at 
an  unknown  date  from  the  Six  Nations 
Reserve,  Ontario,  Canada. 

On  December  28,  1944,  the  Peabody 
Essex  Museum  purchased  a  turtle  rattle 
(Accession  E25206)  from  Dr.  Frank  G. 
Speck,  who  had  obtained  the  rattle  in  or 
about  1933  from  the  Six  Nations 
Reserve,  Ontario,  Canada. 

In  December  1944,  the  Peabody  Essex 
Museum  received  a  turtle  rattle 
(Accession  E24972)  that  Ernest  S.  Dodge 
had  purchased  in  October  1944. 
Museum  records  indicate  that  the  rattle 


was  collected  from  the  Six  Nations 
Reserve,  Ontario,  Canada. 

On  December  22,  1944,  the  Peabody 
Essex  Museum  received  a  gourd  rattle 
(Accession  E24984) 

that  Ernest  S.  Dodge  had  purchased  in 
October  1944.  Museum  records  indicate 
that  the  rattle  was  collected  from  the  Six 
Nations  Reserve,  Ontario,  Canada. 

On  May  10,  1961.  tlie  Peabody  Essex 
Museum  received  a  gourd  rattle 
(Accession  E37486)  as  a  gift  from  Mrs. 
Sterling  H.  Pool.  Records  of  the  donor 
note  that  the  origin  of  the  rattle  is 
"Cavuga,  Can.> 

On  December  28,  1944,  the  Peabody 
Essex  Museum  purchased  two  wooden 
forks  (Accession  E25203)  from  Dr.  Frank 
G.  Speck,  who  had  obtained  the  forks  in 
1935  from  the  Six  Nations  Reserve. 
Ontario,  Canada. 

On  December  28.  1944,  the  Peabody 
Essex  Museum  purchased  a  drum  stick 
(Accession  E25217)  from  Dr.  Frank  G. 
Speck,  who  had  obtained  the  drum  stick 
on  an  unknown  date  from  the  Six 
Nations  Resene.  Ontario,  Canada. 

At  an  unknown  date,  the  Peabodv 
Essex  Museum  purchased  a  water  drum 
and  stick  (Accession  E25216)  from  Dr. 
Frank  G.  Speck,  who  had  obtained  the 
drum  and  stick  in  1945  from  the  Six 
Nations  Reserve.  Ontario,  Canada. 

Evidence  presented  during 
consultation  by  representatives  of  the 
Cayuga  Nation  of  New  York  and 
museum  documentation  indicate  that 
the  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-dav 
adherents. 

The  Cayuga  people  have,  over  time, 
moved,  and  today  live  in  three  main 
areas:  in  and  around  Versailles.  NY;  at 
the  Six  Nations  Reserve  in  Ontario, 
Canada;  and  at  the  Seneca-Cayuga 
Reservation  in  Oklahoma.  The  Cayuga 
Nation  of  New  York  has  informed  the 
Peabody  Essex  Museum  that  the  tribe 
may  act  on  behalf  of  the  Cayuga 
community  of  Canada  in  this  matter. 

Officials  of  the  Peabody  Essex 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(C),  the  19 
cultural  items  described  above  are 
specific  ceremonial  objects  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Peabody  Essex  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  sacred 
objects  and  the  Cayuga  Nation  of  New 
York. 
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On  December  28.  1944,  the  Peabody 

Essex  Museum  (then  the  Peabody 
Museum)  purchased  a  wampum 
message  stick  (Accession  E25262)  from 
Dr  Frank  G.  Speck,  who  had  obtained 
the  message  stick  in  1945  from  the  Si.x 
Nations  Reserve.  Ontario.  Canada.  The 
item  consists  of  a  small  wooden  stick  to 
which  are  attached  four  shell  wampum 
beads  and  a  piece  of  red  ribbon. 
Museum  records  indicate  that  the  object 
is  Cayuga. 

Evidence  presented  during 
consultation  by  representatives  of  the 
Cavuga  Nation  of  New  York  and 
museum  documentation  indicate  that 
the  cultural  item  has  t)ngoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  could  not 
have  been  alienated  by  any  individual 
tribal  m.ember. 

The  Cavuga  people  have,  over  time. 
moved,  and  todav  live  in  three  main 
areas;  in  and  around  Versailles,  NY:  at 
the  Six  Nations  Reserve  in  Ontario. 
Canada;  and  at  the  Seneca-Cayuga 
Reservation  in  Oklahoma.  The  Cayuga 
Nation  of  New  York  has  informed  the 
Peabodv  Essex  Museum  that  the  tribe 
may  act  on  behalf  of  the  Cayuga 
community  of  Canada  in  this  matter. 

Officials  of  the  Peabody  Essex 
Museum  have  determined  that. 
pursuant  to  25  U.S.C.  3001  (3)(D).  the 
one  cultural  item  described  above  has 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  owned  by  an 
individual,  and  could  not  have  been 
alientaed.  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the  Peabody 
Essex  Museum  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identitv  that  can  be  reasonably  traced 
between  the  object  of  cultural  patrimony 
and  the  Cayuga  Nation  of  New  York. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects  or 
object  of  cultural  patrimony  should 
contact  John  R.  Grimes.  Curator  of 
Native  American  Art  and  Culture, 
Peabodv  Essex  Mu.seum.  East  India 
Square,  Salem,  MA  01970,  telephone 
(978)  745-9500,  before  November  21. 
2003,  Repatriation  of  the  sacred  objects 
and  object  of  cultural  patrimony  to  the 
Cayuga  Nation  of  New  York  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Peabody  Essex  Museum  is 
responsible  for  notifving  the  Cayuga 
Nation  of  New  York  and  Seneca-Cayuga 
Tribe  of  Oklahoma  that  this  notice  has 
been  published. 


Dated;  August  27,  2003. 
John  Robbins, 

Assistant  Director.  Cultural  Resources. 

[FR  Doc.  03-26580  Filed  10-21-03;  8:45  am] 

BILUNG  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

American  Basin  Fish  Screen  and 
Habitat  Improvement  Project, 
Sacramento  River,  California 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement/ 

environmental  impact  report  and  notice 

of  scoping  meeting. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  proposes  to 
participate  in  a  joint  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  on  the 
American  Basin  Fish  Screen  and  Habitat 
Improvement  Project  (ABFS).  The  ABFS 
is  being  proposed  by  the  Natomas 
Mutual  Water  Company  (NMWC),  a 
private  mutual  water  company.  The 
California  Department  of  Fish  and  Game 
(CDFG)  will  be  the  lead  agency  under 
the  California  Environmental  Quality 
Act  (CEQA).  The  purpose  of  the  ABFS 
is  to  improve  passage  conditions  for 
migratory*  fish  species  in  segments  of  the 
lower  Sacramento  River  and  Natomas 
Cross  Canal  adjacent  to  the  American 
Basin,  to  improve  aquatic  and  riparian 
habitat  conditions  in  the  project  area, 
and  to  prevent  entrainment  of  resident 
and  migratory  fish  species  in 
unscreened  water  diversions. 
DATES:  A  public  scoping  meeting  will  be 
held  on  November  20,  2003,  from  6:30 
to  8:30  p.m.  in  Sacramento,  California. 

Written  comments  on  the  project 
scope  should  be  sent  to  the  ABFS  at  the 
address  below  by  December  4,  2003. 
ADDRESSES:  The  public  scoping  meeting 
will  be  held  at  the  Residence  Inn  by 
-  Marriott,  located  in  the  South  Natomas 
area,  of  Sacramento,  at  2410  West  El 
Camino  Avenue, 

Written  comments  on  the  project 
scope  should  be  sent  to  the  American 
Basin  Fi^  Screen  and  Habitat 
Improvement  Project,  c/o  Stephen 
Sullivan,  Mead  &  Hunt,  Inc.,  3327 
Longview  Drive,  Suite  100,  North 
Highlands,  CA  95660. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Robles,  Environmental  Specialist  with 
the  Bureau  of  Reclamation  at  (916)  978- 
5050  or  fames  Navicky,  Environmental 


Scientist  with  California  Department  of 
Fish  and  Game  at  (916)  358-2030. 
SUPPLEMENTARY  INFORMATION:  NMWC  is 
a  private  mutual  water  company  subject 
to  local  land  use  controls,  including 
those  of  Sacramento  and  Sutter  counties 
and  the  City  of  Sacramento.  The  service 
area  of  the  NMWC  includes  the  entire 
Natomas  Basin,  and  NMWC  controls 
surface  water  rights  for  over  280 
landowners  within  the  55,000-acre 
Natomas  Basin.  NMWC  diverts  water 
from  the  Sacramento  River  [generally 
between  River  Mile  (RM)  79  and  RM  61] 
and  the  Natomas  Cross  Canal  to  provide 
irrigation  water  for  agricultural  uses  and 
habitat  preservation. 

NMWC^  currently  maintains  five 
pumping  plants  along  the  Sacramento 
River  and  the  Natomas  Cross  Canal. 
These  pumping  plants  divert  surface 
water  from  the  Sacramento  River  and 
Natomas  Cross  Canal  into  the  NMWC 
service  area.  The  five  pumping  plants 
maintain  a  total  maximum  water 
dive/sion  capacity  of  630  cubic  feet  per 
second  (cfs).  There  are  also  several  local 
landowners  within  the  Natomas  Basin 
that  are  diverting  irrigation  water  from 
the  Sacramento  River  into  the  Natomas 
Basin  through  small  privately  owned 
pumps. 

Drainage  and  flood  control  for  the 
Natomas  Basin  is  provided  by 
Reclamation  District  1000  (RD  1000),  a 
public  agency  that  has  a  coinciding 
service  area  with  the  NMWC  and  several 
joint  use  facilities. 

Irrigation  water  is  distributed 
primarily  throughout  the  service  area 
using  NMWC's  system  of  highline 
canals.  NMWC  also  uses  the  RD  1000 
drainage  canal  system  to  distribute 
water  within  the  service  area. 
Sacramento  River  water  is  pumped  into 
the  drainage  canal  system  to  be 
commingled  with  tailwater.  This  water 
is  then  relifted  into  the  highline  canal 
system  or  delivered  directly  into  the 
fields. 

The  ABFS  is  necessary  to  avoid  and/ 
or  minimize  potentially  adverse  effects 
to  at-risk  fish  species,  including  listed 
and  proposed  species,  that  inhabit  or 
otherwise  use  these  watercourses  during 
various  life  stages,  and  to  ensure  the 
reliability  of  NMWC's  water  diversion 
and  distribution  facilities  so  that  water 
supplies  for  agricultural  use.  habitat 
preservation,  and  habitat  maintenance, 
including  winter  flooded  waterfowl 
habitat,  will  continue.  The  habitat 
created  through  the  operation  of  NMWC 
irrigation  facilities  provides  habitat  for 
at-risk  species  such  as  the  state  and 
federally-listed  giant  garter  snake  and 
the  state-listed  Swainson's  hawk,  as 
well  as  other  species.  Seasonal  flooding 
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of  rice  fields  for  rice  straw 
decomposition  provides  wetland  habitat 
for  various  local  and  migratorv 
waterfowl. 

The  ABFS  has  been  developed  to 
address  concerns  regarding  the  health  of 
local  fish  species  At  various  times  of 
the  year  and  various  life  stages,  the 
lower  Sacramento  River  and  Natomas 
Cross  Canal  are  inhabited  bv  numerous 
fish  species,  mcluding  such  state  and 
federally-listed  species  as  the  winter- 
run  chinook  salmon,  spring-run  chinook 
salmon.  Central  Vailev  steelhead. 
Sacramento  splittail.  delta  smelt,  and 
other  at-risk  species.  These  fish  species, 
particularly  anadromous  salmonids 
(those  fish  that  li^e  as  adults  in  salt 
water  and  spawn  in  fresh  water)  use  the 
Sacramento  River  and  Natomas  Cross 
Canal  as  part  of  their  migration  corridor 
for  upstream  migration  of  spawning 
adults  and  downstream  migration  of 
rearing  juveniles.  Many  of  the  fish 
species  of  concern  that  use  these  rivers 
have  declined  in  population  during  the 
last  few  decades  as  a  result  of  various 
stress  factors. 

The  ABFS  would  maintain  the 
existing  NMWC  diversion  capacity  of 
630  cfs.  and  include  the  following 
improvements  to  NMWC  facilities  under 
all  action  alternatives: 

•  Decommissioning  and  removal  of 
the  existing  Verona  Diversion  Dam  and 
lift  pumps: 

•  Removing  the  five  pumping  plants 
(two  along  the  Natomas  Cross  Canal  and 
three  along  the  Sacramento  River)  and 
several  small  diversions  operated  by 
local  landowners; 

•  Constructing  one,  or  two  new- 
diversion  facilities  with  fish  screens: 

•  Modifications  to  the  distribution 
system,  including  regrading  of  existing 
canals  and  drains,  the  construction  of 
now  irrigation  canals  and  drains,  and 
modifications  to  drainage  canals  to 
redistribute  flows  from  the  new 
diversion  locations; 

•  Additional  capacity  for  the  internal 
relift  pumps  at  RD  1000  Pumping  Plant 
No,  3  in  place  of  the  removed  Riverside 
Pumping  Plant; 

•  Regrading  the  Riverside  Main 
Highline  Canal  from  RD  1000  Pumping 
Plant  No.  3  to  the  existing  Riverside 
Pumping  Plant; 

•  Upgrading  of  two  control  structures, 
the  County  Line  Check  and  Lift  Pump 
and  the  Elkhorn  Check  and  Lift  Pumps; 

•  Regrading  the  North  Drainage  Canal 
from  the  \'  drain  to  Highway  99  in  order 
to  improve  conveyance: 

•  Regrading  the  Elkhorn  Main 
Highline  Canal  between  the  existing 
Prichard  Pumping  Plant  and  the  existing 
Elkhorn  Pumping  Plant:  and. 


•  Additional  modifications  to  the 
distribution  system  based  on  which 
diversion  facilities  are  constructed. 
The  EIS/EIR  will  consider  a  range  of 
alternatives  including  the  no-action 
alternative. 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  issues  and 
alternatives  to  be  addressed  ir^the  EIS/ 
EIR.  The  following  are  items  to  be 
addressed  that  have  been  identified  to 
date:  Aesthetics/Visual  Quality; 
Agricultural  Resources;  Air  Quality; 
Biological  Resources  (Terrestrial  and 
Aquatic  Biology);  Cultural  Resources; 
Geology  and  Soils:  Hazards  and 
Hazardous  Materials:  Hydrology  and 
Water  Quality;  Land  Use;  Noise; 
Transportation  and  Circulation; 
Environmental  Justice;  Indian  Trust 
Assets:  Cumulative  Impacts:  and 
Construction  Effects, 

The  draft  EIS/EIR  will  focus  on  the 
impacts  and  benefits  of  implementing 
the  various  alternatives.  It  will  contain 
an  analysis  of  the  physical,  biological, 
social,  and  economic  impacts  arising 
from  the  alternatives.  In  addition,  it  will 
address  the  cumulative  impacts  of 
implementation  of  the  alternatives  in 
conjunction  with  other  past,  present, 
and  reasonably  foreseeable  actions. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  bv 
law.  These  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  bv  law.  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  16,  2003. 

Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  0.3-26621  Filed  10-21-03;  8:45  am) 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50,7,  notice  is  hereby 
given  that  on  September  30.  2003.  a 
proposed  Consent  Decree  in  United 


States  v,  Alliant  Techsystems,  Inc.,  Civil 
Action  No,  03-4648,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey, 

In  this  action  the  United  States  seeks 
the  recovery  of  response  costs  incurred 
regarding  the  Radiation  Technology 
Superfund  site,  In  Rockaway  Township, 
New  Jersey.  The  proposed  consent 
decree  embodies  an  agreement  with 
Alliant  Techsystems,  Inc.  (ATK)  to 
perform  the  gorundwater  remedy  at  the 
Site  and  to  reimburse  the  U.S. 
Environmental  Protection  Agency  for  up 
to  5249,000  of  its  past  response  costs 
and  for  all  oversight  costs  in  connection 
with  the  performance  of  the  remedy. 
The  decree  provides  ATK  with  a 
covenant  not  to  sue  under  sections  106 
and  107(a)  of  CERCLA,  sections  9606 
and  9607(a). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  natural  Resources 
Division,  PO.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Alliant  Techsystems.  Inc..  D.J. 
No.  90-11-2-07691/1.' 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  970  Broad  Street,  Room  400, 
Newark.  NJ  07102,  and  at  the  Region  II 
Office  of  the  U.S.  Environmental 
Protection  Agency,  Region  III  Records 
Center,  290  Broadway,  17th  Floor.  New- 
York.  NY  1007-1866'  During  the  public 
comment  period,  the  Consent  Decree 
also  may  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
vx'Vi'w. usdoj.gov/enrd/open. html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  PO  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov},  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
S32.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ronald  Gluck. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc  0.3-26672  Filed  10-21-03:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act,  Clean 
Water  Act  and  Emergency  Planning 
and  Community  Right-to-Know  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  ALLTEL 
Corporation.  Civil  Action  No.  4:03CV- 
0792  VVRVV  (E.D.  Ark.)  was  lodged  with 
die  court  on  October  2.  2003. 

The  proposed  decree  resolves  certain 
claims  of  the  United  States  against 
ALLTEL  Corporation  under  the  Clean 
Air  Act,  42  U.S.C.  7401  et  seq..  the 
Federal  Clean  Water  Act,  22  U.S.C,  1251 
et  seq.  and  the  Emergency  Planning  and 
Community  Right-to-Know  Act,  42 
U,S.C.  1 1001  et  seq.  for  civil  penalties 
and  injunctive  relief  to  redress 
violations  occurring  at  numerous  of 
ALLTEL's  facilities  located  across  the 
United  States.  Under  the  decree, 
ALLTEL  is  required  to  pay  a  civil 
penalty  of  81,058.000  and  is  subjected 
to  injunctive  relief  designed  to  ensure 
future  compliance,. 

The  Department  of  [ustice  will 
receiv(i.  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  justice.  Washuigton.  DC  20530,  and 
should  refer  to  United  States  v.  ALLTEL 
Corporation.  Civil  Action  No.  4:03CV- 
07)2  WRW  (ED  Ark.),  DOJ  Ref.  #90-5- 
l-l-Or.iOO. 

The  proposed  consent  decree  may  he 
examined  at  the  office  of  the  United 
States  attornev  for  the  Eastern  District  of 
.Arkansas.  425  West  Capital  Avenue. 
Suite  500.  Little  Rock.  Arkansas  72201. 
During  the  public  comment  period,  the 
Consent  Decree,  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://i\'\\i\'.usdoi.gov.enrd/ 
npen.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington.  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia. fleeti\ood@usdoj.gov). 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547,  In 
requesting  a  copy  of  the  Consent  Decree 
from  the  Consent  Decree  Library,  please 
enclose  a  check  in  the  amount  of  S6.00 
(25  cents  per  page  reproduction  cost) 
pavable  to  the  US,  Treasury.  Copies  of 
the  appendices  to  the  Consent  Decree 


are  also  available  at  an  additional  charge 
of  25  cents  per  page. 

Robert  Brook. 

Assistunl  Chief.  Environmental  Enforcement 

Section.  En\fironment  and  Natural  Resources 

Division. 

[FR  Doc.  03-26671  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Cable  Television 
Laboratories.  Inc. 

Notice  i$  hereby  given  that,  on  August 
29.  2003.  pursuant  to  Section  6(a)  of  the 
National  Gooperative  Research  and 
Productioi)  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("tl^e  Act").  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  has 
filed  written  notifications 
simultane(Jusly  with  the  Attorney 
General  aild  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs,  to  actual 
damages  under  specified  circumstances. 
Specifically.  MCT  Communications, 
Inc.,  Minneapolis,  MN;  and  Tri-County 
Communications,  Minneapolis.  MN 
have  been.added  as  parties  to  this 
venture,    j 

No  othet  changes  have  been  made  in 
either  the  jnembership  or  planned 
activity  oflthe  group  research  project. 
Membership  in  this  group  research 
project  reoiains  open,  and  CableLabs 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  August  8.  1988,  CableLabs  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  7,  1988  (53  FR 
34593).     I 

The  last  notification  was  filed  with 
the  Department  on  March  5,  2003.  A 
notice  was  pubbshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  30.  2003  (68  FR  23161). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-26659  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  h(^reby  gi\en  that,  on 
September  26.  2003.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Portland  Cement  Associati(m  ("PGA") 
has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  act's  provisions  limiting  the 
recoverv  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Expand(;d  Shale  Clay  and 
Slate  Institute.  Salt  Lake  City,  UT  has 
been  dropped  as  a  partv  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  imends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  Februarv  5,  1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  July  21.  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  tn  Section  6(b)  of  the 
Act  on  August  7,  2003  (68  FR  47090). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

|FR  Doc.  03-266,58  Filed  10-21-03:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Southwest  Research 
Institute:  Clean  Diesel  III 

Notice  is  hereby  given  that,  on 
September  12.  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute;  Clean 
Diesel  III  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 


Federal  Register '\'nl    68,  \o.   204 'Wednesday,  Ortnber  22.  2003 /Notices 


6041' 


Commission  disclosing  a  change  in  its 
membership  status.  The  notifications 
vv'ere  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Exxon  Mobil  Corporation, 
Fairfax,  VA  has  been  added  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Southwest 
Research  Institute:  Clean  Diesel  III 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  January  12,  2000,  Southwest 
Research  Institute:  Clean  Diesel  III  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  'The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  26,  2000  (65  PR 
39429). 

The  last  notification  was  filed  with 
the  Department  on  October  1,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  8,  2002  (67  PR  68177). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Dor    0,1-26657  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP  (OJP)  Docket  No.  1390] 

Meeting  of  the  Public  Safety  Officer 
Medal  of  Valor  Review  Board 

AGENCY:  Office  of  Justice  Programs. 

justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  is  an  announcement  of  a 
meeting  of  the  Public  Safety  Officer 
Medal  of  Valor  Review  Board  to  review 
and  discuss  recommendations  for  the 
2003  Public  Safetv  Officer  Medal  of 
Valor 

DATES:  The  meeting  will  take  place  on 
Wednesday.  October  29,  2003,  from  9 
am  tn  5  p.m.  E.S.T. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel  O'Hare- 
Rosemont  in  Rosemont,  Illinois,  5500 
North  River  Road.  Rosemont.  Illinois. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Tracy  A.  Henke.  [■"nncipal  Ueput\ 
Assistant  Attorney  General,  Office  of 
Justice  Programs.  810  7th  Street  NW., 
Sixth  Floor,  Washington,  DC  20531; 


Phone:  (202)  307-5933  (note:  this  not  a 
toll  free  number). 

Meeting  Format:  This  meeting.will  be 
held  according  to  the  following 
schedule: 

Date:  Wednesday,  October  29,  2003. 
Time:  9  am  -5  p.m.:  including  breaks. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  piiblic  and 
registrations  will  be  accepted  on  a  space 
available  basis.  Members  of  the  public 
who  wish  to  attend  the  meeting  must 
register  at  least  seven  (7)  days  in 
advance  of  the  meeting  by  contacting 
Ms.  Henke  at  the  above  address.  Access 
to  the  meeting  will  not  be  allowed 
without  prior  registration.  All  attendees 
will  be  required  to  sign  in  at  the  meeting 
registration  desk.  Please  bring  photo 
identification  and  allow  extra  time  prior 
to  the  meeting.  Anyone  requiring 
special  accommodations  should  contact 
Ms.  Henke  at  least  seven  (7)  days  in 
advance  of  the  meeting. 

Authority:  The  Public  Safety  Officer  Medal 
of  Valor  Review  Board  is  authorized  to  carry 
out  its  advisory-  function  under  42  U.S.C. 
section  15202.  42  U.S.C.  section  15201 
authorizes  the  President  to  award  the  Public 
Safety  Officer  Medal  of  Valor,  the  highest 
national  award  for  valor  by  a  public  safety 
officer. 

Tracy  A.  Henke, 

Principal  Deputy  Assistant  Attorney  General. 
Office  of  Justice  Programs. 

[FR  Doc.  03-26648  Filed  10-21-03:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-021 6  (2004)] 

Aerial  Lifts  (29  CFR  1926.453): 
Extension  of  the  Office  of  Management 
and  Budgets  (0MB)  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  proposal  to  extend  OMB 
approval  of  the  information-collection 
requirement  contained  in  the  Aerial  Lift 
Standard.  Employers  who  modify  an 
aerial  lift  for  uses  other  than  those 
provided  by  the  manufacturer  must 
obtain  a  certificate  from  the 
manufacturer  or  equivalent  entity 
certifying  that  the  modification  is  in 
conformance  with  applicable  ANSI 
standards  and  this  standard,  and  the 
equipment  is  as  safe  as  it  was  prior  to 


the  modification.  The  manufacturer's 
certification  demonstrates  to  interested 
parties  tliat  the  manufacturer  or  an 
equally  qualified  entity  assessed  a 
modified  aerial  lift  and  found  that  it: 
Was  safe  for  use  by,  or  near,  employees: 
and  would  provide  employees  with  a 
level  of  protection  equivalent  to  the 
protection  afforded  by  the  lift  prior  to 
modification. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  by  (postmarked  or  received) 
December  22.  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  by  December  22,  2003. 

ADDRESSES: 

1.  Submission  of  Commints 

Regular  mail,  express  delivery,  hand- 
deliver}',  and  messenger  sen'ice:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office.  Docket  No.  ICR- 
1218-0216  (2004).  Room  N-2625.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.  EST. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document.  Docket  No.  ICR-1 218-0216 
(2004).  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov/. 

II   ObtdiiiiM'.:  (Copies  of  Supjiorting 
Statt'mcnt  lor  (he  Information 
LoUection 

The  Supporting  Statement  for  the 
Information  Collection  is  available  for 
downloading  from  OSHA's  Web  site  at 
http://v\■\^■w.osha.gov.  The  supporting 
statement  is  available  for  inspection  and 
copying  in  the  OSHA  Docket  Office,  at 
the  address  listed  above.  A  printed  copy 
of  the  supporting  statement  can  be 
obtained  bv  contacting  Todd  Owen  at 
(202) 693-2222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Noah  Connell.  Directorate  of 
Construction.  OSHA.  U.S.  Department 
of  Labor.  Room  N-3467,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210:  telephone:  f202i  693-2020. 

SUPPLEMENTARY  INFORMATION: 
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I.  Submission  of  Comments  on  This 
Notice  and  Internet  Access  to 
Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy.  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
webpage.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  comments.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
QSHA  Docket  Office  at  the  address 
abf)\"e.  The  additional  materials  must 
clearly  identifv'  your  electronic 
comments  by  name.  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  bv  regular  mail  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-23.50  for  information  about  security 
procedures  concerning  the  deliver}'  of 
materials  by  express  deliver\',  hand 
delivery  and  messenger  service. 

II.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.  employer)  burden, 
conducts  a  preclearance  consultation 
jwogram  to  provide  the  public  with  an 
opportunitv  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.\-95)  (44  U.S.C.  3506(c)(2)(A)). 

This  program  ensures  that 
information  is  m  the  desired  format, 
reporting  burden  (time  and  cost)  is 
minimal,  collection  in.struments  are 
clearlv  understood,  and  OSHA's 
estimate  of  the  information-collection 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  1970  (the  Act) 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents  (29 
U.S.C.  657). 

The  certification  requirement 
specified  in  th(?  .Aerial  Lifts  Standard 
demonstrates  that  the  manufacturer  or 
an  equally-qualified  entity  has  assessed 
a  modified  aerial  lift  and  found  that  it 
was  safe  for  use  by.  or  near,  employees: 
and  would  pro\  ide  employees  with  a 
level  of  protection  at  least  equivalent  to 
the  protection  afforded  by  the  lift  prior 
to  modification. 

III.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 


for  the  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful: 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology'  and  assumptions  used: 

•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply:  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

IV.  Proposed  Actions 

OSHA  is  proposing  to  extend  the 
information-collection  requirements  in 
the  Aerial  Lift  (29  CFR  1926.453(a)(2)). 
The  Agency  is  requesting  an  increase  of 
12  hours,  from  3  hours  to  15  hours.  The 
increase  is  a  result  of  increasing  the 
number  of  aerial  lifts,  which  increased 
the  number  being  inspected  from  60  lifts 
to  300  lifts.  The  certification 
requirement  specified  in  the  Aerial  Lifts 
Standard  demonstrates  that  the 
manufacturer  or  an  equally-qualified 
entity  has  assessed  a  modified  aerial  lift 
and  found  that  it  was  safe  for  use  by 
employees. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  the 
request  to  0MB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  Aerial 
Lift  Standard. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Manufacturer's  Certification  of 
Aerial  Lifts  in  Construction  (29  CFR 
1926.453). 

0MB  Number:  1218-0216. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  300. 

Frequency:  On  occasion. 

Total  Responses:  300. 

Average  Time  Per  Response:  3 
minutes. 

Estimated  Total  Burden  Hours:  15 
hours. 

Estimated  Cost  (Operation  and 
Maintenance):  0. 

V.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 


Signed  at  Washington,  DC  on  October  16, 
2003. 
)ohn  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  03-26611  Filed  10-21-03:  8:4.5  ami 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO,  UNITED 
STATES  SECTION 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  for  Clean  Water  Act 
Compliance  of  the  South  Bay 
International  Wastewater  Treatment 
Plant,  San  Diego  County,  CA 

agency:  United  States  Section. 

International  Boundary  and  Water 

Commission. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  Supplemental  Environmental 

Impact  Statement  (SEIS). 

SUMMARY:  This  notice  advises  the  public 
that  pursuant  to  Section  102(2)  (c)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  United  States 
Section,  International  Boundary  and 
Water  Commission  (USIBWC)  proposes 
to  analyze  and  evaluate  the  impacts  of 
alternatives  for  the  South  Bay 
International  Wastewater  Treatment 
Plant  to  achieve  compliance  with  the 
Clean  Water  Act.  The  Draft  SEIS  will  __ 
evaluate  alternatives  for  treatment  of 
sewage  flows  from  Tijuana.  Mexico  that 
cross  into  the  United  States  along  the 
U.S/Mexican  border  in  San  Diego.  This 
notice  is  being  provided  as  required  by 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  1501.7)  and  the  ' 
USIBWC's  Operational  Procedures  for 
Implementing  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969,  published  in  the  Federal  Register 
September  2.  1981  (46  FR  44083-44094) 
to  obtain  suggestions  and  information 
from  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  Draft  SEIS.  A  public  scoping 
meeting  will  be  held  to  obtain 
community  input  to  ensure  that  all 
concerns  are  identified  and  addressed  in 
the  Draft  SEIS. 

DATES:  The  USIBWC  will  conduct  a 
public  scoping  meeting  from  6  to  8  p.m. 
PST  on  Wednesday,  November  12.  2003 
at  the  San  Ysidro  Middle  School,  4345 
Otay  Mesa  Road,  San  Diego,  CA.  Full 
public  participation  bv  interested 
federal.  State,  and  local  agencies  as  well 
as  other  interested  organizations  and  the 
general  public  is  encouraged  during  the 
scoping  process  that  will  end  60  days 
from  the  date  of  this  notice.  Public 
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comments  on  the  scope  of  the  Draft 
SEIS.  reasonable  alternatives  that 
should  be  considered,  anticipated 
environmental  problems,  and  actions 
that  might  be  taken  to  address  them  are 
requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  will  be  acceptiid  lor  bO  days 
following  the  date  of  this  notice  by  Mr. 
Charles  Fischer.  Environmental 
Protection  Specialist,  USIBWC.  2225 
Dairy-  Mart  Road.  San  Diego,  California. 
92173.  Telephone:  619/662-7600, 
Facsimile:  619/662-7607.  E-mail: 
cfischer@ibwc.state.gov 

SUPPLEMENTARY  INFORMATION:  The 

USIBWC  has  invited  the  USEPA  to 
participate  as  a  cooperating  agency 
pursuant  to  40  CFR  1501.6,  to  the  extent 
possible.  Other  agencies  may  be  invited 
to  become  cooperators  as  they  are 
identified  during  the  scoping  process. 

Background 

Since  the  1930s,  raw  sewage  flowing 
into  the  United  States  from  Mexico  has 
posed  a  serious  threat  to  public  health 
and  the  environment  in  the  South  Bay 
communities  of  San  Diego.  Although 
substantial  improvements  have  been 
implemented  over  the  last  two  decades, 
large  volumes  of  untreated  wastewater 
still  flow  into  the  Tijuana  River  Valley 
todav  during  the  rainv  season. 

In'july  1990,  the  USIBWC  and  Mexico 
signed  Treaty  Minute  283,  which 
outlined  a  plan  for  the  treatment  of 
renegade  sewage  flows  emanating  from 
Tijuana,  Mexico  and  crossing  into  the 
United  States  along  the  U.S/Mexican 
border  in  San  Diego.  In  the  Minute,  the 
two  countries  agreed  to  construct  an 
international  secondarv  wastewater 
treatment  plant  (IWTP)  on  the  U.S.  side 
of  the  border  that  would  treat  25  million 
gallons  per  day  (mgd)  of  dry-weather 
sewage  flows. 

In  a  1994  Final  Environmental  Impact 
Statement  (FEIS)  and  Record  of  Decision 
(ROD),  the  USIBWC  and  the  EPA,  acting 
as  lead  agencies,  decided  to  approve  the 
construction  of  the  South  Bav 
International  Wastewater  Treatment 
Plant  (SBIWTP)  and  South  Bav  Ocean 
Outfall  (SBOO).  The  SBIWTP 'is  located 
on  a  75-acre  site  just  west  of  San  Ysidro. 
CA  near  the  intersection  of  Dairy  Mart 
and  Monument  Roads.  Treated  effluent 
is  discharged  to  the  Pacific  Ocean 
through  the  SBOO,  a  4.5-mile  long  11- 
foot  diameter  pipe  completed  in  January 
1999. 

Pursuant  to  the  completion  of  an 
interim  operations  supplemental 
environmental  impact  statement  (SEIS). 
the  EPA  and  the  USIBWC  decided  to 
construct  the  SBIWTP  in  phases:  by  first 
building  advanced  primary  facilities 


followed  later  by  secondary  treatment 
facilities.  The  intent  of  this  phased 
construction  was  to  expedite  treatment 
of  up  to  25  mgd  of  untreated  sew-age 
from  Tijuana,  which  would  otherwise 
have  continued  to  pollute  the  Tijuana 
River  and  Estuar}'.  and  coastal  waters  in 
the  United  States. 

Treatment  at  the  SBIWTP  was 
initiated  in  April  1997  as  an  advanced 
priman,'  plant  with  discharge  initially 
through  an  emergency  coruiection  to  the 
City  of  San  Diego  Point  Loma  treatment 
facility.  In  January  1999.  the  SBIWTP 
began  discharging  through  the 
completed  SBOO. 

After  the  release  of  the  May  1994 
Final  EIS  and  ROD  and  the  decision  to 
construct  the  SBIWTP  in  two  stages, 
significant  additional  information 
became  available  and  new 
circumstances  occurred  which 
warranted  a  reconsideration  of  the  best 
means  of  achieving  the  completion  of 
secondary'  treatment  facilities  at  the 
SBIWTP  .Also  as  a  settlement  to  a 
lawsuit  which  challenged  the  1994 
FEIS,  the  USIBWC  and  EPA  decided  to 
prepare  a  SEIS  that  examined  this  new 
information,  and  the  lawsuit  was 
settled. 

In  January  1998.  the  USIBWC  and  the 
EPA  issued  the  Draft  Long  Term 
Treatment  Options  SEIS  (Draft  SEIS).  to 
re-evaluate  secondary'  treatment  options 
for  the  SBIWTP.  In  addition,  in  October 
1998,  the  agencies  also  issued  a 
supplement  to  the  1996  Interim 
Operation  SEIS  that  addressed  impacts 
of  the  advanced  primary  treatment.  This 
supplement  disclosed  new  information 
about  the  presence  of  dioxins  and  acute 
toxicity  in  the  advanced  primary 
discharge.  This  new  information  was 
incorporated  into  the  Final  Long  Term 
Treatment  Options  Supplemental 
Environmental  Impact  Statement  (Final 
SEIS)  released  in  March  1999. 

In  the  1999  ROD  for  the  Long  Term 
Treatment  Options  SEIS.  the  EPA  and 
the  USIBWC  selected  the  Completely 
Mixed  Aerated  (CMA)  Pond  System  at 
the  Hofer  Site  as  the  long-term  option  to 
provide  secondary  treatment  of  25  mgd 
of  wastewater  at  the  SBIWTP.  However, 
the  construction  of  these  secondarv' 
treatment  facilities  was  not  funded  by 
Congress  and  the  plant  has  continued  to 
provide  advanced  primar\'  treatment. 

In  February  2001,  California's  Office 
of  the  Attorney  General,  on  behalf  of  the 
California  Regional  Water  Quality 
Control  Board.  San  Diego  Region 
(Regional  Board),  filed  a  complaint  in 
U.S.  District  Court,  Southern  District  of 
California,  alleging  violations  of  the 
federal  Clean  Water  Act  and  the 
California  Porter-Cologne  Water  Quality 
Control  Act.  Specifically,  the  complaint 


alleged  USIBWC's  discharge  violated 
the  terms  of  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  by  the  Regional  Board  for 
failing  to  treat  the  effluent  to  secondary 
standards  and  for  violating  other 
effluent  limitations.  The  matter  is  now 
scheduled  for  trial. 

The  USIBWC  has  decided  to  prepare 
a  Supplemental  Environmental  Impact 
Statement  to  address  options/actions  to 
cease  violations  of  the  NPDES  permit 
limits  either  by  providing  secondary 
treatment  in  Mexico  pursuant  to  Pub.  L. 
106—457;  or  by  some  other  means, 
including  but  not  limited  to  redirecting 
some  or  all  of  the  FWTP  effluent  from 
California's  waters  and/or  instituting 
some  combination  of  these  options. 

Coordination  with  the  U.S. 
Environmental  Protection  Agencv, 
California  Regional  Water  Control  Board 
and  other  government  agencies,  as 
required,  will  take  place  to  ensure 
compliance  with  applicable  federal  and 
state  laws  and  regulations. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA.  CEQ 
Regulations  (40  CFR  parts  1500-1508). 
other  appropriate  federal  regulations 
and  the  USIBWC  procedures  for 
compliance  with  those  regulations. 
Copies  of  the  Draft  SEIS  will  be 
transmitted  to  federal  and  state  agencies 
and  other  interested  parties  for 
comments  and  will  be  filed  with  the 
Environmental  Protection  Agency  in 
accordance  with  40  CFR  parts  1500 
through  1508  and  USIBWC  procedures. 

Alternatives 

The  Draft  SEIS  to  be  prepared  will 
consider  a  range  of  alternatives, 
including  the  no  action  alternative, 
based  on  issues  and  concerns  associated 
with  the  project.  The  Draft  SEIS  will 
identify,  describe,  ajid  evaluate  the 
existing  environmental,  cultural, 
sociological  and  economical,  and 
recreational  resources:  and  evaluate  the 
impacts  associated  with  the  alternatives 
under  consideration.  Significant  issues 
that  have  been  identified  to  be 
addressed  in  the  Draft  SEIS  include,  but 
are  not  limited  to,  impacts  to  water 
resources,  water  quality,  cultural  and 
biological  resources,  and  human  health 
effects. 

The  Draft  SEIS  will  evaluate  eight 
alternatives,  as  described  herein: 

1 .  No  Action 

Operation  of  IWTP  as  an  advanced 
primary  facility  would  continue  with 
discharge  to  the  SBOO  until  secondary' 
treatment  facilities  are  constructed. 
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2.  Pvb.  L.  106-457 — Secondary 
Treatment  Facility  in  Mexico 

CJporation  of  !WTP  as  an  advanced 
primarv  facilifv  would  cnntinue  with  25 
mgd  of  primarv  treated  effluont  sent  to 
a  Secondary  Treatment  Facility  to  be 
constructed  in  Mexico.  Treated  effluent 
would  be  discharged  through  the  SBOO. 
Facilities  in  the  U.S.  would  include:  a 
pump  station  located  (m  the  SBIWTP 
site:  a  force  main  extending  from  the 
pump  station  across  the  international 
border  to  the  site  of  the  Sec:ondary 
Treatment  Facilitv  in  Mexico:  and,  a 
return  flow  pipeline  from  the  treatment 
facilitv  to  connect  with  the  SBOO. 

3.  Operate  the  IWTP  ivith  Treated  Flows 
Returned  to  Mexico  for  Discharge  to 
Pacific  Ocean  at  Punta  Bandera 

Operation  of  IWTP  as  an  advanced 
primarv  facilitv  would  continue  with 
convevance  of  the  treated  effluent  to 
Mexico  via  primary  effluent  return 
connection  (PERC)  conveyance/ 
pumping  facilities  at  the  SBIWTP  and 
existing  conveyance/ pumping  facilities 
in  Tijuana.  If  effluent  does  not  enter  the 
San  Antonio  de  los  Buenos  WWTP,  it 
would  be  discharged  to  the  surf  at  a 
point  approximateK  5  miles  south  of 
the  r.S.  border  at  Punta  Bandera. 

4.  Operate  the  FIVTP  With  Treated  Flows 
Returned  to  Mexico  for  Discharge  to 
Pacific  Ocean  Soutfi  of  Punta  Bandera 

ITWP  would  continue  to  be  used  for 
advanced  primary  treatment  with 

discharge  of  treated  effluent  to  the 
Pacific  Ocean  at  a  point  approximately 
one  mile  south  of  Punta  Bandera 
(approximatelv  6  miles  south  of  U.S. 
border). 

5.  Operate  IWTP  With  City  of  San  Diego 
Connection 

Operation  of  IWTP  as  an  advanced 
primary  facility  would  continue  but 
with  a  total  of  15  mgd  of  advanced 
primary  treated  effluent  sent  to  the  City 
of  San  Diego's  Southbav  Water 
Reclamation  Plant  (SBWRP)  for 
secondary  treatment  \-ia  a  new 
connection  with  discharge  of  treated 
effluent  through  SBOO.  The  IWTP 
would  send  10  mgd  of  screened  effluent 
to  the  Citv's  Point  Loma  Wastewater 
Treatment  Plant  for  secondary  treatment 
via  the  City's  South  Metro  Interceptor. 

6  Operate  the  IWTP  With  Treated  Flows 
To  send  to  Mexico  and  SBWRP 

This  alternative  would  be  the  same  as 
.\lternative  5  but  instead  of  sending  10 
mgd  of  screened  effluent  to  Point  Loma 
WWTP.  10  mgd  of  primary  treated 
effluent  would  be  returned  to  Mexico 
for  discharge  to  the  Pacific  Ocean  at 
Punta  Bandera. 


7.  Completely  Mixed  Aeration  (CMAj 
Ponds  (i.e..  Secondary  Treatment)  at  the 
IWTP 

As  evaluated  in  the  1999  FEIS  and 
ROD.  a  CMA  pond  system  would  be 
constructed  at  the  IVVTP  to  provide 
secondary  treatment. 

8.  IWTP  Closure/Shutdown 

The  IWTP  would  be  closed  as  a  result 
of  lawsuit  resulting  from  SBIWTP's 
noncompliance  with  Clean  Water  Act. 
Mexico's  current  pumping,  conveyance, 
and  treatment  facilities  would  be  used 
to  handle  projected  sewage  flows. 

Availability  of  the  Draft  SEIS 

The  USIBWC  anticipates  the  Draft 
SEIS  will  be  made  available  to  the 
public  by  August  2004. 

Dated;  October  14,  2003. 
Mario  Lewis, 
Legal  Advisor. 
(FR  Doc.  03-26620  Filed  10-21-03;  8:45  am] 
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the  Commission  in  advance  of  those 

needs.  Subject  to  29  CFR  2706.150(a)(3) 

and  §  2706.160(d). 

FOR  FURTHER  INFORMATION  CONTACT:  lean 

Ellen  (202)  434-9950/(202)  708-9300 

for  TDD  Relay/1-800-877-9339  for  toll 

free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  03-26778  Filed  10-20-03:  1:19  pm) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act,  Meetings 

October  15.  20O3. 

TIME  AND  DATE:  10  a.m.,  Thursday, 

October  23,  2003. 

place:  Hearing  Room,  9th  Floor,  601 

New  Jersey  Avenue,  NW.,  Washington, 

DC  - 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following  in  open  session: 

Secretary  of  Labor  V.  Rag  Shoshone 
Coal  Corporation,  Docket  No.  WEST  99- 
342-R,  WEST  99-384-R  and  WEST 
2000-349.  (Issues  include  whether  the 
judge  correctly  concluded  that  the 
Secretary  of  Labor's  interpretation  of  30 
CFR  70.207(e)(7)  was  reasonable; 
whether  the  judge  correctly  concluded 
that  the  Secretary  of  Labor  was  not 
required  to  engage  in  notice-and- 
comment  rulemaking  before  imposing 
the  060  designed  occupation  for 
purposes  of  sampling  levels  of 
respirable  cost  dust;  and  whether  the 
judge  correctly  concluded  that  the 
Secretary  of  Labor's  imposition  of  the 
060  designated  occupation  was  not 
arbitrary,  capricious,  or  an  abuse  of 
discretion.) 

The  Commission  heard  oral  argument 
in  this  matter  on  October  9,  2003. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Notice  of  Federal  Advisory  Committee 
Meeting 

AGENCY:  U.S.  Institute  tor 
Environmental  Conflict  Resolution. 
Morris  K.  L'dall  Foundation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Environmental 
Conflict  Resolution  (ECR)  Advisory 
Committee,  of  the  U.S.  Institute  for 
P^nvironmental  Conflict  Resolution,  will 
conduct  a  public  meeting  on 
Wednesday  and  Thursday,  November 
12-13,  2003.  at  the  Westward  Look 
Resort.  245  Ina  Road.  Tucson.  Arizona 
85704.  The  meeting  will  occur  from  8 
a.m.  to  approximately  5  p.m  on 
November  12.  and  from  8  a.m.  to 
approximately  noon  on  November  13. 

Members  of  the  public  may  attend  the 
meeting  in  person.  Seating  is  limited 
and  is  available  on  a  first-come,  first- 
served  basis.  During  this  meeting,  the 
Committee  will  discuss:  Committee 
organizational  details;  environmental 
conflict  resolution  (ECR)  processes  in 
connection  with  Section  101  of  the 
National  Environmental  Policy  Act 
(NEPA):  best  practices  in  ECR:  reports  of 
subcommittees  on  NEPA  Section  101. 
best  practices,  and  affected 
communities:  and  planning  for  future 
Committee  work. 

Members  of  the  public  mav  make  oral 
comments  at  the  meeting  oi  submit 
written  comments.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  five 
minutes,  and  total  oral  comment  time 
will  be  limited  to  one-half  hour  each 
day.  Written  comments  may  be 
submitted  by  mail  or  by  e-mail  to 
gargus@ecr.gov.  Written  comments 
received  in  the  Institute  office  far 
enough  in  advance  of  a  meeting  may  be 
provided  to  the  Committee  prior  to  the 
meeting;  comments  received  too  near 
the  meeting  date  to  allow  for 
distribution  will  normally  be  provided 
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to  the  Committee  at  the  meeting. 
Comments  submitted  during  or  after  the 
meeting  will  be  accepted  but  may  not  be 
provided  to  the  Committee  until  after 
that  meeting, 

FOR  FURTHER  INFORMATION  CONTACT:  .\ny 
member  of  the  public  who  desires 
further  information  concerning  the 
meeting  or  wishes  to  submit  oral  or 
written  comments  should  contact  Tina 
Gargus.  Special  Projects  Coordinator, 
U.S.  Institute  for  Environmental  Conflict 
Resolution.  130  S.  Scott  Avenue. 
Tucson,  AZ  85701;  phone  (520)  670- 
5299,  fax  (520)  670-5530,  or  e-mail  at 
gargus&pcr.gov.  Requests  to  make  oral 
comments  must  be  in  writing  (or  bv  e- 
mail)  to  Ms,  Gargus  and  be  received  no 
later  than  5  p,m.  Mountain  Standard 
Time  on  Tuesday.  November  4.  2003. 
Copies  of  the  draft  meeting  agenda  may 
be  obtained  from  Ms.  Gargus  at  the 
address,  phone  and  e-mail  address 
listed  above. 

Dated:  October  17.  2003. 
Christopher  L.  Helms, 

Executive  Director.  Morris  K.  Udal! 
Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation,  and 
Federal  Register  Liaison  Officer. 
[FR  Doc,  03-26622  Filed  10-21-03;  8:45  am] 

BILLING  CODE  6820-FN-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Safeguards  and  Security:  Notice  of 
Meeting 

The  ACRS  Subcommittee  on 
Safeguards  and  Security  will  hold  a 
closed  meeting  on  November  12-14, 
2003,  at  Sandia  National  Laboratories. 
Albuquerque,  New  Mexico. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  Thursday  and  Friday, 
November  12-14,  2003—8:30  a.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  hear 
presentations  from  representatives  of 
the  NRC  staff.  NRC  staff  consultants  and 
industry  on  pilot  plant  study  insights 
and  potential  mitigation  strategies.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Further  information  contact:  Mr, 
Richard  K.  Major,  telephone;  (301)  415- 


7366  or  Or,  Richard  P,  Savio.  telephone: 
(301)  415-7363  between  7:30  a.m.  and 
4:15  p.m.  (ET). 

Dated:  October  16,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 

ACRS/ACNW. 

[FR  Doc,  03-26633  Filed  10-21-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures:  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  5.  2003.  Room  T-2B1.  11545 
Rockville  Pike.  Rockville,  Marvland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C,  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  5,  2003 — 8:30 
a.m.-lO  a.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notif\'  the  Designated 
Federal  Official,  Dr.  Richard  P.  Savio 
(telephone:  301-^15-7363)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m,  (ET),  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 


Dated:  October  16,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  03-26634  Filed  10-21-03;  8:45  am] 

BILUN6  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal:  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
November  4,  2003,  Room  T-2B3,  11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  November  4,  2003 — 12:30 
p.m.  until  4:30  p.m. 

The  purpose  of  this  meeting  is  to 
discuss  R.  E.  Ginna  nuclear  plant 
license  renewal  application  and  the 
NRC  staffs  draft  Safety  Evaluation 
Report.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Rochester  Gas  and  Electric  Corporation, 
and  other  interested  persons  regarding 
this  matter.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notif}'  the  Designated 
Federal  Official.  Mr,  Marvdn  D.  Sykes 
(telephone  301/415-8716).  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.rn,  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  October  16.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 

ACRS/ACNW. 

IFR  Doc,  03-26635  Filed  10-21-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Model 
Application  Concerning  Tectinical 
Specification  Improvement  Regarding 
Extension  of  Reactor  Coolant  Pump 
Motor  Flywheel  Examination  for 
Westinghouse  Plants  Using  the 
Consolidated  Line  Item  Improvement 
Process 

AGENCY:  Nuclear  Regulatory 

Clnmmi.ssion. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulator\' 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE).  a  model 
no  significant  hazards  consideration 
(NSHC)  determination,  and  a  model 
application  relating  to  a  change  in  the 
technical  specification  (TSJ  required 
inspection  interval  for  reactor  coolant 
pump  (RCP)  flywheels  at  Westinghouse- 
designed  reactors.  The  purpose  of  this 
model  is  to  permit  the  NRC  to  efficiently 
process  amendments  that  propose  to 
extend  the  inspection  interval  for  RCP 
motor  flywheels.  Licensees  of  nuclear 
power  reactors  to  which  the  model 
applies  may  request  amendments  using 
the  model  application. 
DATES:  The  NRC  staff  issued  a  Federal 
Register  Notice  on  June  24,  2003  (b8  FR 
37590),  which  provided  a  model  SE  and 
a  model  NSHC  determination  relating  to 
the  extension  of  RCP  flywheel 
examination  frequencies  for 
Westinghouse-designed  reactors.  The 
NRC  staff  hereby  announces  that  the 
model  SE  and  .NSHC  determination  may 
be  referenced  in  plant-specific 
applications  to  revise  TSs.  The  staff  has 
posted  a  model  application  on  the  NRG, 
Web  site  to  assist  licensees  in  using  the 
consolidated  line  item  improvement 
process  (CLIIP)  to  extend  the  RCP 
flywheel  examination  frequency.  The 
NRC  staff  can  most  efficientlv  consider 
applications  based  upon  the  model 
application  if  the  application  is 
submitted  within  a  year  of  this  Federal 
Register  Notice 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Recklev.  .Mail  Stop:  ()-7Dl. 
Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation,  t'.S.  Nuclear  Regulator}- 
Commission,  Washington.  DC  20555- 
0001.  telephone  (301)  415-1323. 
SUPPLEMENTARY  INFORMATION: 

Background 

RegulatoPk'  Issue  Summary  2000-06. 
'"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 


Power  Reactors,"  was  issued  on  March 
20,  2000.  The  CLIIP  is  intended  to 
improve  the  efficiency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
standard  technical  specifications  (STS) 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  includes  an  opportunity  for  the 
public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  The  CLIIP  directs 
the  NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  to  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
TS  are  responsible  for  reviewing  the 
staffs  evaluation,  referencing  the 
applicable  technical  justifications,  and 
providing  any  necessar\'  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  will  be  processed 
and  noticed  in  accordance  with 
applicable  rules  and  NRC  procedures. 

This  notice  involves  the  extension  of 
the  minimum  inspection  intervals  for 
RCP  flywheels  at  Westinghouse- 
designed  plants.  This  proposed  change 
was  proposed  for  incorporation  into  the 
STS  by  the  Westinghouse  Owners 
Group  (WOG)  participants  in  the 
Technical  Specification  Task  Force 
(TSTF)  and  is  designated  TSTF-421, 
Revision  0.  Much  of  the  technical 
support  for  TSTF— 421  was  provided  in 
topical  report  VVCAP-15666-NP, 
"Extension  of  Reactor  Coolant  Pump 
Motor  Flvwheel  Examination," 
submitted  on  August  24,  2001.  The  NRC 
staffs  acceptance  of  the  topical  report  is 
documented  in  an  SE  dated  May  5, 
2003. 

Applicability 

This  proposed  change  to  the 
inspection  interval  for  RCP  motor 
flywheels  is  applicable  to  plants  with 
Westinghouse-designed  nuclear  steam 
supply  systems. 

Public  Notices 

In  a  notice  in  the  Federal  Register 
dated  lune  24.  2003  (68  FR  37590),  the 
staff  requested  comment  on  the  use  of 
the  CLIIP  to  process  requests  to  change 
the  inspection  interval  for  RCP 
flvwheels  at  Westinghouse  plants. 

"TSTF-421 ,  as  well  as  the  NRC  staffs 
SE  and  model  application,  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 


Maryland.  Publicly  available  records  are 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  (the  Electronic 
Reading  Room). 

The  staff  received  two  responses  to 
the  notice  soliciting  comments  about 
using  the  CLIIP  to  facilitate  plant- 
specific  adoption  of  TSTF— 421.  Both 
comments  were  offered  by  licensees  and 
suggested  that  the  model  SE,  NSHC 
determination,  and  application  should 
be  applicable  to  some  facilities  designed 
by  Babcock  and  Wilcox  (B&W). 

The  supporting  material  for  TSTF- 
421.  namely  WCAP-15666-NP.  did 
include  some  data  for  B&W  plants.  The 
topical  report  and  related  SE  prepared 
by  the  NRC  staff  did  not.  however, 
specifically  address  the  applicability  of 
the  risk  assessments  and  other 
evaluations  to  B&W  plants.  The  model 
SE  and  application  offered  as  part  of  the 
CLIIP  will  remain  applicable  onlv  to 
Westinghouse  plants.  The  NRC  staff 
acknowledges  that  some  of  the 
supporting  material  for  TSTF-421  may 
also  help  to  support  plant-specific 
applications  for  the  B&W  units  included 
in  portions  of  VVCAP-15666.  The  NRC 
staff  will  work  with  licensees  for  the 
applicable  B&W  units  to  ensure  that  our 
processes  work  as  efficiently  as  possible 
for  those  applying  for  license 
amendments  similar  to  that  described  in 
TSTF-421.  The  affected  licensees  are 
encouraged  to  discuss  this  matter  with 
the  NRC  staff  before  submitting  an 
application. 

As  described  in  the  model  application 
prepared  by  the  staff,  licensees  may 
reference  in  their  plant-specific 
applications  to  adopt  TSTF-421  the  SE 
and  NSHC  determination  previously 
published  in  the  Federal  Register  (68 
FR  37590,  June  24.  2003). 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Acting  Director.  Project  Directorate  IV. 
Division  of  Licensing  Project  Management, 
Office  ofS'iiclear  Reactor  Regulation. 

(FR  Doc.  03-2f)632  Filed  10-21-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  0MB  Review;  Comment  Request; 
Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 
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ACTION:  Notice  of  request  for  extension 
of  0MB  approval  of  revised  collection  of 
information. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  under  the 
Paperwork  Reduction  Act.  of  the 
collection  of  information  under  its 
regulation  on  Pavment  of  Premiums  (29 
CFR  part  4007)  (OMB  control  number 
1212-0009;  expires  lanuary  31.  2005). 
The  collection  of  information  also 
includes  a  certification  of  compliance 
with  requirements  to  provide  certain 
notices  to  participants  under  the  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  part  401 1).  The  PBGC  is 
revising  the  collection  of  information  to 
provide  for  electronic  filing  of  premium 
information  and  payments.  The  PBGC 
intends  to  create  an  electronic  facility. 
"My  Plan  .administration  Account" 
("MyPAA"),  on  its  Web  site  at  http:// 
m^-'.v  pfegc.gov,  through  which  plan 
administrators  and  other  plan 
professionals  will  be  able  to  prepare  and 
submit  premium  filings.  This  notice 
informs  the  public  of  the  request  for 
OMB  approval  and  solicits  public 
comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  November  21.  2003. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  .Affairs  of  the  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  Pension  Benefit 
Guarantv  Corporation.  Washington,  DC 
20503. 

Copies  of  the  request  for  extension 
(including  the  collection  of  information) 
may  be  obtained  by  writing  to  the 
Communications  and  Public  ;\ffairs 
Department,  suite  240.  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street. 
NW,.  Washington,  DC  20005-4026.  or 
by  visiting  that  office  or  calling  (202) 
326^040  during  normal  business 
hours.  TTY  and  TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
(202)  326-4040.  The  premium  payment 
and  participant  notice  regulations  and 
the  premium  forms  and  instructions  for 
2003  and  prior  years  can  be  accessed  on 
the  PBGC's  Web  site  at  http:// 
w\\-w.  pbgc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy.  Staff  .Attornev. 
Office  of  the  General  (Counsel.  Pension 
Benefit  Guarantv  Corporation,  1200  K 
Street,  NW.,  Washington.  DC  20005- 
4026.  (202)  326-4024  TTY  and  TDD 
users  may  call  the  Federal  relay  service 


toll-free  at  1-800-877-8339  and  ask  to 

be  connected  tc  '2021  326-4024. 

SUPPLEMENTARY  INFORMATION:  Section 
4007  of  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  to 
collect  premiums  from  pension  plans 
covered  under  Title  IV  pension 
insurance  programs.  Pursuant  to  ERISA 
section  4007,  the  PBGC  has  issued  its 
regulation  on  Pavment  of  Premiums  (29 
CFR  part  4007).  Section  4007.3  of  the 
premium  payment  regulation  requires 
plans,  in  connection  with  the  payment 
of  premiums,  to  file  forms  prescribed  by 
the  PBGC,  and  §  4007.10  requires  plans 
to  retain  and  make  available  to  the 
PBGC  records  supporting  or  validating 
the  computation  of  premiums  paid. 

The  PBGC  has  prescribed  a  series  of 
premium  forms:  Form  1-ES,  Form  1-EZ, 
and  Form  1  and  (fof  single-employer 
plans  only)  Schedule  A  to  Form  1.  Form 
1-ES  is  issued,  with  instructions,  in  the 
PBGC's  Estimated  Premium  Payment 
Package.  Form  1-EZ,  Form  1.  and 
Schedule  A  are  issued,  with 
instructions,  in  the  PBGC's  Annual 
Premium  Payment  Package. 

Premium  forms  are  needed  to  report 
the  computation,  determine  the  amount, 
and  record  the  payment  of  PBGC 
premiums.  The  submission  of  forms  and 
retention  and  submission  of  records  are 
needed  to  enable  the  PBGC  to  perform 
premium  audits.  The  plan  administrator 
of  each  pension  plan  covered  by  Title  IV 
of  ERISA  is  required  to  file  one  or  more 
premium  forms  each  year.  The  PBGC 
nses  the  information  on  the  premium 
forms  to  identify  the  plans  paying 
premiums:  to  verif\'  whether  plans  are 
paying  the  correct  amounts;  and  to  help 
the  PBGC  determine  the  magnitude  of 
its  exposure  in  the  event  of  plan 
termination.  That  information  and  the 
retained  records  are  used  for  audit 
purposes. 

In  addition,  section  4011  of  ERISA 
and  the  PBGC's  regulation  on  Disclosure 
to  Participants  (29  CFR  part  4011] 
require  plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plans'  funding  status  and  the  limits 
on  the  Pension  Benefit  Guaranty 
Corporation's  guarantee  of  plan  benefits. 
In  general,  the  participant  notice 
requirement  applies  (subject  to  certain 
exemptions)  to  plans  that  must  pay  a 
variable-rate  premium.  In  order  to 
monitor  compliance  with  part  4011, 
single-employer  plan  administrators 
must  indicate  on  their  premium  filings 
whether  the  participant  notice 
requirements  have  been  complied  with. 


The  collection  of  information  under 
the  regulation  on  Payment  of  Premiums, 
including  Form  1-ES.  Form  1-EZ.  Form 
1,  and  Schedule  A  to  Form  1,  and 
related  instructions  has  been  approved 
by  OMB  under  control  number  1212- 
0009.  The  collection  of  information  also 
includes  the  certification  of  compliance 
with  the  participant  notice  requirements 
(but  not  the  participant  notices 
themselves). 

The  PBGC  is  revising  the  collection  of 
information  to  provide  for  electronic 
filing  of  premium  information  and 
payments.  As  part  of  the  PBGC's 
ongoing  implementation  of  the 
Government  Paperwork  Elimination  Act 
(GPEA),  the  PBGC  is  creating  an 
application,  "My  Plan  Administration 
Account"  ("MyPAA")  on  its  Web  site  at 
http:/ /ww^-.pbgc. gov,  through  which 
plan  administrators  and  other  plan 
professionals  will  be  able  to  prepare  and 
submit  premium  filings. 

The  PBGC  intends  to  request  that 
OMB  extend  its  approval  of  this 
collection  of  information,  as  revised,  for 
three  years  from  the  date  of  approval. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  PBGC  estimates  that  it  will 
receive  responses  annually  from  about 
26.122  plan  administrators  and  that  the 
total  annual  burden  of  the  collection  of 
information  will  be  about  3.055  hours 
and  $15,965,675.  (These  estimates 
include  paper  and  electronic  filings.) 

Issued  in  Washington.  DC,  this  17th  day  of 
October.  2003 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  03-26674  Filed  10-21-03;  8:45  am) 

BILLING  CODE  770&-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48644:  File  No.  SR-BSE- 
2003-13] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange.  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  Relating 
to  the  Initial  Allocation  Plan  for  the 
Proposed  Boston  Options  Exchange 
Facility 

October  16.  2003. 

I.  Introduction 

On  July  30,  2003,  the  Boston  Stock 
Exchange,  Inc.  ("BSE  '  or  "Exchange") 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder.-  a  j>roposed  rule 
change  that  would  establish  an 
allocation  plan  for  market  maker 
appointments  and  accompanying 
deposit  requirements  related  to  the 
Exchange's  proposed  options  trading 
facility.  Boston  Options  Exchange 
("BOX").*  On  August  7.  2003.  the 
Exchange's  rule  proposal  was  published 
for  comment  in  the  Federal  Register.^ 
No  comment  letters  were  received  on 
the  proposal.  On  October  2,  2003,  BSE 
submitted  Amendment  No.  1  to  tlie 
propo.^ed  rule  change.''  This  order 
approves  the  proposal,  publishes  notice 
of  Amendment  No.  1,  and  approves 
Amendment  No.l  on  an  accelerated 
basis.  ■ 

II.  Description  of  Proposal 

The  BSE  proposes  that  it  would 
ultimatelv  not  restrict  the  number  of 
markei  makers  assigned  per  class  in  its 
proposed  BOX  market  model. 
Nevertheless.  BSE  proposes  a  six-month 
plan  to  allocate  assignments  to  a  limited 
number  of  firms  to  make  markets  in  the 
initial  250  classes  trade?d  on  BOX.^' 
Specifically.  BOX  would  phasein 
trading  for  the  top  250  classes  by 
limiting  the  number  of  market  maker 
assignments  to  1.911.  during  the  first 
three  months  of  trading.  All  remaining 
assignments  requested  prior  to  the 
commencement  of  trading  on  BOX 
would  be  assigned  by  BSE  to 
prospective  market  making  firms  on  a 
class-by-class  basis  during  the  following 
three  months.  In  this  regard,  the 
Exchange  proposes  to  add  to  its  rules 
new  Chapter  XXXVIl.  which  sets  forth 
the  initial  allocation  process  for  BOX 


■  15  use  78s(b)(l). 

2  17CFR  240.19b-4. 

'See  Securities  Exchange  Act  Release  Nos.  47186 
(January  14.  2003).  68  FR  3062  ()anuar>-  22.  2003) 
and  48355  (August  15.  2003),  68  FR  50813  (August 
22,  2003)  (SR-BSE-2002-15). 

■*  See  Securities  Exchange  Act  Release  No.  48271 
(August  1.2003).  68  FR  47113. 

'•See  letter  from  George  W.  Mann.  |r  .  Executive 
Vice  President  and  General  Counsel,  BSE.  to  Nancy 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  October  1.  2003 
("Amendment  No.  1").  In  Amendment  No  1,  the 
Exchange  clarified  ihat  it  would  use  Options 
Clearing  Corporation  volume  statistics  from  lanuary 
2003  through  )une  2003  for  the  initial  allocation. 
The  Exchange  made  several  technical  modifications 
to  the  rule  text  to  reHect  this  clarification.  In 
addition,  the  Exchange  amended  the  proposal  to 
clarifv'  that  all  applicants  would  receive  their 
requested  assignments  within  six  months  of  the 
launch  of  the  BOX  market. 

•'The  top  250  classes  would  be  determined  based 
on  Options  Clearing  Corporation  volume  statistics 
from  January  2003  through  June  2003.  See 
Amendment  No.  1,  supra  note  5. 


market  maker  appointments  and 
accompanying  deposit  requirements. 

Under  the  proposal,  BSE  would 
request  that  prospective  market  maker 
firms  declare  their  interest  for  the  initial 
market  making  assignments,  and 
provide  information  regarding  their 
prior  experience  as  a  market  maker  on 
an  automated  market  and  their  capital 
commitment  to  options  activities.  In 
addition,  prospective  market  maker 
firms  would  deposit  funds  with  BSE 
based  on  their  requested  assignments. 

To  begin  the  initial  allocation,  BSE 
would  allocate  889  assignments  to 
experienced  firms."  BSE  would  assign 
firms  to  a  class  based  on  the  firms' 
requests  unless  the  number  of  requests 
for  a  particular  class  exceeds  the 
number  of  assignments  available.  In  that 
case,  the  BSE  would  use  a  random 
lottery  whereby  names  would  be  drawn 
from  a  pool  of  all  experienced  firms 
requesting  a  class  until  the  assignments 
available  in  that  class  are  allocated.  BSE 
represents  that  the  random  lottery 
would  be  externally  audited  to  verify  its 
integrity,  neutrality,  and  fairness. 

Following  the  allocation  to 
experienced  firms,  BSE  would  allocate 
1,022  assignments  to  all  other 
prospective  market  making  firms, 
including  any  experienced  firms  that 
did  not  receive  assignments  for  all  of 
their  requested  classes  in  the  lottery. 
BSE  would  also  allocate  these  1.022 
assignments  by  request  unless  the 
demand  for  a  particular  class  exceeds 
the  number  of  assignments  available,  in 
which  case  BSE  would  allocate 
assignments  using  a  random  lottery. 
Any  prospective  market  making  firms 
that  do  not  receive  a  requested 
allocation  in  the  1911  assignments 
allocated  for  the  first  three  months  of 
trading  would  be  placed  on  a  waiting 
list  and  would  be  allocated  their 
requested  assignments  within  six 
months  of  the  launch  of  the  BOX  ~ 

market." 

All  assignments  to  prospective  market 
making  firms  wonld  be  subject  to  such 
an  applicant's  approval  as  an  Options 
Participant  and  a  market  maker  on 
BOX.  In  addition,  any  applicant  denied 
any  privilege  under  the  allocation 
process,  including  denial  of  acceptance 


■  A  prospective  market  making  firm  would 
qualify  as  exptrienced  if  it  has  been  a  market  maker 
or  specialist  on  an  organized  fully  automated 
market  for  a  ralinimum  of  fifty  classes  for  at  least 
six  months  an<i  has  sufficient  capital  committed  to 
its  options  activities  to  effectively  support  an 
automated  macket  in  BOX,  as  determined  by  the 
BSE.  See  proppsed  BSE  Chapter  XXXVIl.  Section 
1(b). 

"  See  Amendment  No.  1.  supra  note  5. 

"  See  proposed  BOX  Rules,  Chapter  I,  General 
Provisions.  Saction  l(a)(39)  (definition  of  "Options 
Participant"). 


as  an  "experienced"  market  maker, 
could  appeal  such  decision  according  to 
the  procedures  set  forth  in  BSE  Chapter 
XXX.  Disciplining  of  Members.  Denial 
of  Msmbership. 

At  the  time  a  market  maker's 
assignments  become  available  to  trade 
on  BOX.  deposits  for  those  assignments 
would  be  released  to  BOX  and  would  be 
nonrefundable,  and  considered  as  pre- 
paid fees  credited  against  such  market 
maker's  BOX  account  to  offset  trading, 
technology  and  other  related  fees  and 
charges.'"  Before  any  class  becomes 
available  for  trading  for  a  particular 
market  maker,  if  the  applicant  notifies 
BSE  that  it  wishes  to  drop  certain 
allocated  classes,  BSE  would  refund 
fifty  percent  of  the  related  deposit. 

The  proposed  allocation  plan  would 
apply  on  a  pilot  basis  set  to  expire  no 
later  than  six  months  beyond  the  initial 
launch  date  of  the  BOX  market. 
Following  the  pilot  period,  the  BSE 
would  no  longer  limit  the  number  of 
market  makers  assigned  per  class. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretar>'. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-13  and  should  be 
submitted  by  November  12.  2003. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  "  and  in  particular, 
the  requirements  of  Section  6  of  the  Act. 


'"See  Amendment  No.  1,  supra  note  5. 

' '  The  Commission  has  considered  the  proposed 
rules'  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(fl. 
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12  Specifically,  the  Commission  finds 
that  the  proposal  to  allocate  options 
classes  to  prospective  market  makers  on 
the  proposed  BOX  market  is  consistent 
with  Section  6(b)(5)  of  the  Act.' * 
because  it  will  help  the  Exchange 
manage  the  initial  launch  of  trading  on 
the  proposed  BOX  market.  In  this 
regard,  the  Commission  notes  that  all 
allocations  under  this  proposal  are 
contingent  on  a  prospective  firm 
obtaining  approval  as  a  BOX  market 
maker  and  Options  Participant,  and 
Commission  approval  of  the  BOX 
market.  Further,  the  Commission  notes 
that  the  proposal  provides  an  appeal 
process  for  an  applicant  in  the  event 
that  any  such  applicant  is  denied  any 
privilege  in  connection  with  the 
allocation  process. 

The  Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act,'-»  to  approve  Amendment  No.  1  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  (if  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  in  Amendment  No.  1  the  BSE 
proposes  no  substantive  changes  to  its 
filing  and.  instead,  merely  clarifies  the 
proposed  allocation  procedure. 

In  approving  this  allocation  plan,  the 
Commission  is  not  prejudging  the  BOX 
proposal.  If  the  Commission  were  not  to 
approve  BOX.  all  deposits  would  be 
refunded  to  applicant  firms.  Approving 
the  allocation  plan  does,  however, 
afford  the  BSE  an  opportunity  to 
prepare  for  the  possibility  that  the 
Commission  will  approve  BOX  and 
reduces  the  time  between  any  such 
approval  and  the  commencement  of 
trading  on  the  BOX  market. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'->  that 
Amendment  No.  1  is  approved  on  an 
accelerated  basis,  and  that  the  proposed 
rule  change  (File  No.  SR-BSE-2003-13) 
is  hereby  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretan'. 
[PR  Dor  0,3-26643  Filed  10-21-03;  8:45  am] 
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Government  Securities  Clearing 
Corporation:  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
the  Elimination  of  the  Comparison- 
Only  Requirement  for  New  GSCC 
Netting  Members 

October  15.  2003, 
1   Introduction 

On  September  5,  2002,  the 
Government  Securities  Clearing 
Corporation  ("GSCC") '  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-GSCC-2002-07)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").-  Notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
June  20,  2003. '  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

II.  Description 

GSCC's  rules  currently  provide  that 
an  entity  is  eligible  to  become  a  netting 
member  if,  among  other  things,  it  has 
been  a  comparison-only  member  for  at 
least  six  months  unless  the  requirement 
is  waived  by  GSCC's  Membership  and 
Risk  Management  Committee 
("Committee").  The  comparison-only 
membership  requirement  was  included 
in  GSCC's  rules  when  GSCC  first  began 
operations.  The  purpose  of  this 
provision  was  to  give  GSCC  staff  the 
opportunity  to  ensure  that  a  firm  was 
operationally  sound  and  had  the  ability 
to  properly  communicate  with  GSCC 
before  being  permitted  to  participate  in 
the  netting  system.  Over  the  years, 
GSCC  netting  membership  has  become 
more  critical, for  active  market 
participants,  and  it  has  become 
increasingly  common  for  management 
to  seek  and  receive  approval  to  waive 
the  six  month  comparison-only 
membership  requirement.  Unlike  other 
netting  membership  requirements,  such 
as  minimum  financial  standards  and 


'MS  U.S.C.  78f. 

>3  15  U.S.C.  78f(b)(5). 

"15U.S.C.  78s(b)(2). 

'MSU.S.C.  78s(b)(2). 

">  17  CFR  200.3O-3(a)ll2). 


'  On  Januar)'  1 .  2003,  MBS  Clearing  Corporation 
("MBSCC")  was  merged  into  the  Government 
Securities  Clearing  Corporation  ("GSCC")  and 
GSCC  was  renamed  the  Fixed  Income  Clearing 
Corporation  ("FICC").  Securities  Exchange  Act 
Release  No.  47015  (December  17.  2002),  67  FK. 
78531  (December  24.  2002)  [File  Nos.  SR-GSCC- 
2002-09  and  SR-MBSCC-2002-Olj. 

-15U.S.C.  78s(b)(l). 

■'  Securities  Exchange  Act  Release  No.  48010 
(June  10,  2003).  68  FR  37035. 


regulation  by  an  established  regulatory 
entity,  the  comparison-only 
membership  requirement  has  not  been 
necessary  to  ensure  the  integrity  of  the 
admission  and  membership  processes. 
GSCC  staff  has  gained  significant 
experience  in  making  determinations 
about  a  firm's  operational  capability 
without  having  any  comparison-only 
membership  history.  The  granting  of 
netting  membership  based  on  reviews 
without  any  comparison-only 
membership  history  has  not  presented 
GSCC  with  any  operationally-deficient 
netting  members. 

For  these  reasons.  GSCC  is  amending 
its  rules  to  (1)  eliminate  the  six  month 
comparison-only  membership 
requirement  as  a  routine  matter  and  (2) 
permit  GSCC  to  require  an  applicant  to 
be  a  comparison-only  member  for  a  time 
period  GSCC  deems  necessary  if  GSCC 
believes  such  action,  in  order  to  protect 
itself  and  its  members,  is  necessary'  to 
assess  the  operational  capability  of  the 
applicant.  GSCC's  determination  to 
impose  a  comparison-only  membership 
requirement  shall  be  based  on  the 
presence  of  one  or  more  of  the  following 
conditions:  (a)  The  applicant  is  a  newly- 
formed  entity  with  little  or  no 
functional  history;  (b)  its  operational 
staff  lacks  significant  experience;  (c)  if 
one  of  the  above  conditions  is  present, 
it  has  not  engaged  a  service  bureau  or 
correspondent  clearing  member  with 
which  GSCC  has  had  a  relationship;  or 
(d)  any  other  factor  that  management 
believes  might  suggest  insufficient 
operational  ability. 

III.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  f>«  a  clearing  agency  be  designed  to 
assnre  the  safeguarding  of  securities  and 
''miHs  which  are  in  its  custody  or 
ontrol  or  for  which  it  is  responsible."' 
GSCC  believes  that  in  most  cases  it  can 
adequately  and  without  compromising 
its  ability  to  safeguard  its  members 
securities  and  funds  make  the 
determination  about  an  applicant's 
operational  capability  and  can  grant 
netting  membership  without  requiring 
the  applicant  to  be  a  comparison-only 
member  for  at  least  six  months.  In  those 
situations  where  GSCC  believes  it 
would  be  prudent  to  require  an 
applicant  to  be  a  comparison-only 
member  for  some  period  of  time.  GSCC 
has  retained  the  ability  to  do  so. 
Accordingly,  the  proposed  rule  change 
should  not  negatively  affect  GSCC's 
ability  to  safeguard  securities  and  funds 


'15U.S.C.  78q-l(b)(3)(F). 


O 
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which  are  in  its  custody  or  control  or  for 
which  it  is  rfisponsible. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  1 7 A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  ride  change  (File  No.  SR- 
GSCC-2002-07)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority/' 

Margaret  H.  McFariand. 
Deputy  Secretary 
|FR  Doc.  03-26646  Filed  10-21-03;  8:45  am] 
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[Release  No.  34^8531;  File  No.  SR-NASD- 
2003-127] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Modify  the  Fees  for  the 
Listing  of  Additional  Shares  Program 
and  To  Institute  a  Record-Keeping  Fee 
for  Certain  Changes  by  Issuers 

October  1^.  2003. 

I.  Introduction 

On  August  11,  2003,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  its  subsidiary,  The   - 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  modifx'  the  fees 
for  the  listing  of  additional  shares 
("LAS")  program  and  to  institute  a 
record-keeping  fee  for  certain  changes 
by  issuers.  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  September  9.  2003. ' 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  fees  for  the  LAS 


17r.FR  200  30-3(a)(12). 
'  15  U  S.C  78s(b)(l). 
■'17CFR240  19l>-4. 

'  See  Securities  Exchange  Act  Flelease  No.  48413 
(Augu.st  26.  2003),  68  FR  53209. 


program  and  to  institute  a  record- 
keeping fee  for  certain  changes  by 
issuers  in  order  to  respond  to  the  needs 
of  Nasdaq.  The  LAS  program  involves 
notification  and  fee  requirements  for  the 
issuance  of  additional  shares. 
Specifically,  an  issuer  must  notify 
Nasdaq  prior  to  a  transaction  that  may 
implicate  the  corporate  governance 
requirements  and  thereafter  pay  a  fee 
that  is  based  on  the  change  in  the 
issuer's  total  shares  outstanding  as 
reported  in  its  periodic  reports  filed 
with  the  Commission.  Nasdaq  proposes 
to  modify  the  LAS  program  fees  in  two 
ways.  First,  the  minimum  fee  would  be 
increased  ftom  $2,000  to  $2,500  for 
issuances  of  between  50,000  and 
250.000  additional  shares.''  Second,  the 
current  quarterly  cap  of  $22,500  would 
be  eliminated.  The  annual  cap  of 
$45,000,  however,  would  be  retained. 
In  addition.  Nasdaq  also  proposes  to 
institute  a  $2,500  record-keeping  fee  for 
certain  changes  made  by  issuers.  Such 
a  fee  would  be  used  to  address  the  costs 
associated  with  revising  Nasdaq's 
records  when  issuers  engage  in  certain 
actions,  including  a  change  of  name,  a 
change  in  the  par  value  or  title  of 
securities,  or  a  voluntary  change  in 
trading  symbol. 

III.  Discussion  and  Commission's 
Findings    ■ 

The  Conlmission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
association,^  and,  in  particular,  with  the 
requirements  of  Section  ISA*^  of  the 
Act.  Specifically,  the  Commission  finds 
that  approval  of  the  proposed  rule 
change  i«  consistent  with  Section 
15A(b)(5)"  of  the  Act  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system,  which  the  NASD 
operates  or  controls.  The  Commission 
finds  that  the  proposed  rule  change  is 
reasonably  designed  to  accomplish 
these  ends  by  modifying  the  fees  for  the 
listing  of  additional  shares  program  and 
to  institute  a  record-keeping  fee  for 
certain  changes  by  issuers  on  an  equal 
basis.  Moreover,  the  Commission 
believes  that  the  additional  fees  should 


■•  As  under  the  current  rules,  there  would  be  no 
fee  for  issuances  of  up  to  49.999  per  quarter. 

^  15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  kas  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(fl. 

f- 15  U.S.C.  780-3. 

'15  U.S.C.  f8o-3(b)(5). 


assist  the  NASD  in  carrying  out  its  self- 
regulatory  responsibilities." 

IV  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2003-127)  be,  and  it  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 

Deputy  Secret  a  r\-. 

[FR  Doc.  03-26587  Filed  10-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48627;  File  No.  SR-NAS[>- 
2003-130] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  National 
Association  of  Securities  Dealers.  Inc. 
Relating  to  Amendments  to  Its 
Recently  Adopted  Rules  Regarding 
Shareholder  Approval  for  Stock  Option 
or  Purchase  Plans  or  Other  Equity 
Compensation  Arrangements 

October  14,  2003. 

Pursuant  to  Section  19(b](ll  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-l  thereunder,^ 
notice  is  hereby  given  that  on  August 
18,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
11  belovv-,  which  Items  have  been 
prepared  by  Nasdaq.  On  October  2, 
2003,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change. '  On  October 


*  Nasdaq  has  represented  to  the  Commission  that 
the  l^S  program  fees  are  u.sed  to  fund  issuer- 
related  operations,  including  educational 
initiatives,  issuer  service  initiatives,  and 
surveillance  measures  Sep  Securities  Exchange  .'\ct 
Release  No  31586  (December  11,  1992),  57  FR 
60257  (December  18.  1992). 

'J  15  U.S.C.  78sfb)l2). 

'"17CFR200.30-3(a)(12) 

'  15  U.S.C.  78sfb)(l). 

M7CFR240  iqb-4 

^  See  letter  from  )ohn  D  Nachmann.  Senior 
Attorney.  Nasdaq,  to  Kathenne  A  England. 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  October  2,  2003 
("Amendment  No,  1"),  In  .Amendment  No.  1, 
Nasdaq  replaced  the  terms  "compensation 
committee"  or  "compensation  committee 
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7,  2003.  Nasdaq  filed  Amendment  No.  2 
to  the  prupo.sed  rule  change.-*  The 
Commission  is  publishing  mis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal,  as  amended,  on 
an  accelerated  basis. 

I.  Self-Regulatory'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  has  filed  with  the 
Commission  a  proposed  rule  change 
relating  to  amendments  to  its  recently 
adopted  rules  regarding  shareholder 
approval  for  stock  option  or  purchase 
plans  or  other  equity  compensation 
arrangements. 

The  te.xt  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed  new 
language  is  in  italics:  proposed 
deletions  are  in  brackets. 


Rule  4350.  Qualitative  Listing 
Requirements  for  Nasdaq  National 
Market  and  Nasdaq  SmallCap  .Market 
Issuers  Except  for  Limited  Partnerships 

(a)-(h)  .No  change 

(i)  Shareholder  Approval 

(1)  Each  issuer  shall  require 
shareholder  approval  prior  to  the 
issuance  of  designated  securities  under 
subparagraph  (A),  (B),  (C).  or  fD)  below: 

(A)  when  a  stock  option  or  purchase 
plan  is  to  be  established  or  materially 
amended  or  other  equity  compensation 
arrangement  made  or  materially 
amended,  pursuant  to  which  options  or 
stock  may  be  acquired  by  officers, 
directors,  employees,  or  consultants, 
e.xcept  for: 

(i)  No  change 

(ii)  tax  qualified,  non-discriminatory 
employee  benefit  plans  (e.g.,  plans  that 
meet  the  requirements  of  Section  401(a) 
or  423  of  the  Internal  Revenue  Code)  or 
parallel  nonqualified  plans,  provided 
such  plans  are  approved  by  the  issuer's 
independent  compensation  committee 
or  a  majority  of  the  issuer's  independent 
directors:  or  plans  that  merely  provide 
a  convenient  way  to  purchase  shares  on 
the  open  market  or  from  the  issuer  at 
fair  market  value;  or 


comprised  of  a  majority  of  independent  director" 
throughout  NASD  Rule  4350(i)  and  IM-4350-5  with 
the  phrase  "independent  compensation 
committee."  This  proposed  change  is  to  conform 
Nasdaq's  description  of  compensation  committee  to 
that  of  NYSE's  description  in  Section  303A(8)  of  the 
NYSE's  Listed  Company  Manual.  In  addition,  in 
Amendment  No.  1,  Nasdaq  requested  accelerated 
approval  of  the  proposed  rule  change,  as  amended. 

■'  See  letter  from  John  D.  Nachmann.  Senior 
Attorney.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division.  Commission,  dated 
October  7,  2003  ("Amendment  No  2").  In 
Amendment  No,  2,  Nasdaq  made  technical 
corrections  to  the  proposed  rule  text. 


(iii)  No  change 

(iv)  issuances  to  a  person  not 
previously  an  employee  or  director  of 
the  company,  provided  such  issuances 
are  approved  by  either  the  issuer's 
independent  compensation  committee 
[comprised  of  a  majority  of  independent 
directors]  or  a  majority  of  the  issuer's 
independent  directors.  Promptly 
following  an  issuance  of  any 
employment  inducement  grant  in 
reliance  on  this  exception,  a  company 
must  disclose  in  a  press  release  the 
material  tetms  of  the  grant,  including 
the  recipient(s)  of  the  grant  and  the 
number  of  shares  involved. 

(B)-(D)  No  change 

{2)-(6)  No  change 

(j)-{l)  No  change 

IM^350-.5.  Shareholder  .\pproval  for 
Stock  Option  Plans  or  Other  Equity 
Compensation  Arrangements 

Employee  ownership  of  company 
stock  can  be  an  effective  tool  to  align 
employee  interests  with  those  of  other 
shareholders.  Stock  option  plans  or 
other  equity  compensation 
arrangements  can  also  assist  in  the 
recruitment  and  retention  of  employees, 
which  is  especially  critical  to  young, 
growing  companies,  or  companies  with 
insufficient  cash  resources  to  attract  and 
retain  highly  qualified  employees. 
However,  these  plans  can  potentially 
dilute  shareholder  interests.  As  such, 
Rule  4350(i)(l)(A)  ensures  that 
shareholders  have  a  voice  in  these 
situations,  given  this  potential  for 
dilution. 

Rule  4350(i)(l){A)  requires 
shareholder  approval  when  a  plan  or 
other  equity  compensation  arrangement 
is  established  or  materially  amended. 
For  these  purposes,  a  material 
amendment  would  include,  but  not  be 
limited  to.  the  following: 

(1)  any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction); 

(2)  any  material  increase  in  benefits  to 
participants,  including  any  material 
change  to:  (i)  permit  a  repricing  (or 
decrease  in  exercise  price)  of 
outstanding  options,  (ii)  reduce  the 
price  at  which  shares  or  options  to 
purchase  shares  may  be  offered,  or  (iii) 
extend  the  duration  of  a  plan; 

(3)  any  material  expansion  of  the  class 
of  participants  eligible  to  participate  in 
the  plan;  and 

(4)  any  expansion  in  the  types  of 
options  or  awards  provided  under  the 
plan. 

While  general  authority  to  amend  a 
plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 


a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would^generally  be  required. 
However,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  (such  as  annual  grants  based  on 
a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  thf?  participant  elects  to 
defer),  such  plans  cannot  have  a  term  in 
excess  of  ten  years  unless  shareholder 
approval  is  obtained  every  ten  years. 
However,  plans  that  do  not  contain  a 
formula  and  do  not  impose  a  [no]  limit 
on  the  number  of  shares  available  for 
grant  would  require  shareholder 
approval  of  each  grant  under  the  plan. 
A  requirement  that  grants  be  made  out 
of  treasury  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  requirements. 

As  a  general  matter,  when  preparing 
plans  and  presenting  them  for 
shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easy  to 
understand.  In  that  regard,  it  is 
recommended  that  plans  meant  to 
permit  repricing  use  explicit 
terminologv  to  make  this  clear. 

Rule  435b(i)(l)(A)  provides  an 
exception  to  the  requirement  for 
shareholder  approval  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  In  addition,  an  exception 
is  provided  for  tax  qualified,  non- 
discriminatory employee  benefit  plans 
as  well  as  parallel  nonqualified  plans  [i] 
as  these  plans  are  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
Department  regulations.  An  equity 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  tax 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  pro\ides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law, 
are  also  exempt  from  shareholder 
approval  under  this  section. 

Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has  an 
arm's  length  relationship  with  the  new- 
employees.  Inducement  grants  for  these 
purposes  include  grants  of  options  or 
stock  to  new  employees  in  connection 
with  a  merger  or  acquisition.  The  rule 
requires  that  such  issuances  must  be 
approved  by  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors. 
The  rule  further  requires  that  promptly 
following  an  issuance  of  any 
employment  inducement  grant  in 
reliance  on  this  exception,  a  company 
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must  disclose  in  a  press  release  the 
muterial  terms  of  the  grant,  including 
the  recipientlsl  of  the  grcint  and  the 
number  of  shares  involved. 

In  additiiiii.  plans  nr  arrangements 
involving  a  merger  or  acquisition  do  not 
require  shan-hnlder  apprf)val  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 
ecjuity  compensation  awards  to  reflect 
the  transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
companv  foUtnving  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  meet  the 
requirements  of  this  Rule  4350fi)(l)(A). 
These  shares  may  be  used  for  post- 
transaction  grants  of  options  and  other 
equity  awards  by  the  listed  company 
(after  appropriate  adjustment  of  the 
number  of  shares  to  reflect  the 
transaction),  either  under  the  pre- 
existing plan  or  arrangement  or  another 
plan  or  arrangement,  without  further 
shareholder  appro\al.  provided:  (1)  The 
time  during  which  those  shares  are 
available  for  grants  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  or 
its  subsidiaries  at  the  time  the  merger  or 
acquisition  was  consummated.  Nasdaq 
would  view  a  plan  or  arrangement 
adopted  in  contemplation  of  the  merger 
or  acquisition  transaction  as  not  pre- 
existing for  purposes  of  this  exception. 
This  exception  is  appropriate  because  it 
will  not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the    - 
combined  enterprise.  In  this  regard,  any 
additional  shares  available  for  issuance 
under  a  plan  or  arrangement  acquired  in 
a  connection  with  a  merger  or 
acquisition  would  be  counted  by 
Nasdaq  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  companv's 
outstanding  c:ommon  stock,  thus 
triggering  the  shareholder  approval 
requirements  under  Rule  4350(i)(l)(C). 

Inducement  grants,  tax  qualified  non- 
discriminatorv  benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  bv  either  the  issuer's 
independent  C(jmpensation  committee 
[comprised  of  a  majority  of  independent 
directors.]  or  a  majority  of  the  issuer's 
independent  directors.  It  should  also  be 
noted  that  a  companv  would  not  be 
permitteti  to  use  repurchased  shares  to 


fund  option  plans  or  grants  without 
prior  shareholder  approval. 

For  purposes  of  Rule  4350li)(l)(A) 
and  lM-4350-5.  the  term  "parallel 
nonqualified  plan"  means  a  plan  that  is 
a  "pension  plan"  within  the  meaning  of 
the  Employee  Retirement  Income 
Security  Act  ("ERISA").  29  U.S.C.  1002 
(1999).  that  is  designed  to  work  in 
parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code 
Section  401(a),  to  provide  benefits  that 
exceed  the  limits  set  forth  in  Internal 
Revenue  Code  Section  402(g)  (the 
section  that  limits  an  employee's  annual 
pre-tax  contributions  to  a  401(kj  plan). 
Internal  Revenue  Code  Section 
401(a)(l  7)  (the  section  that  limits  the 
amount  of  an  employee's  compensation 
that  can  betaken  into  account  for  plan 
purposes)  cmd/or  Internal  Revenue  Code 
Section  415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  thereafter 
be  enacted.  However,  a  plan  will  not  be 
considered  a  parallel  nonqualified  plan 
unless:  (i)  It  covers  all  or  substantially 
all  employees  of  an  employer  who  are 
participants  in  the  related  qualified 
plan  whose  annual  compensation  is  in 
excess  of  the  limit  of  Code  Section 
401(a)(l  7)  (or  any  successor  or  similar 
limitation  that  may  hereafter  be 
enacted):  (ii)  its  terms  are  substantially 
the  same  as  the  qualified  plan  that  it 
parallels  except  for  the  elimination  of 
the  limitations  described  in  the 
preceding  sentence:  and,  (Hi)  no 
participant  receives  employer  equity 
contributioris  under  the  plan  in  excess 
of  25%  of  the  participant's  cash 
compensation. 

[Tne  term  "parallel  nonqualified 
plan"  means  a  plan  that  is  a  "pension 
plan"  within  the  meaning  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  29  U.S.C.  1002  (1999). 
that  is  designed  to  work  in  parallel  with 
a  plan  intended  to  be  qualified  under 
Internal  Revenue  Code  Section  401(a), 
to  provide  benefits  that  exceed  the 
limits  set  forth  in  Internal  Revenue  Code 
Section  402(g)  (the  section  that  limits  an 
employee's  annual  pre-tax  contributions 
to  a  401  (k)  plan),  Internal  Revenue  Code 
Section  401(a)(17)  (the  section  that 
limits  the  amount  of  an  employee's 
compensation  that  can  be  taken  into 
account  for  plan  purposes)  and/or 
Internal  Revenue  Code  Section  415  (the 
section  that  limits  the  contributions  and 
benefits  under  qualified  plans)  and/or 
any  successor  or  similar  limitations  that 
may  thereafter  be  enacted.  However,  a 
plan  will  ru)t  be  considered  a  parallel 
nonqualified  plan  unless:  (i)  it  covers  all 
or  substantially  all  employees  of  an 
employer  w  ho  are  participants  in  the 


related  qualified  plan  whose  annual 
compensation  is  in  excess  of  the  limit  of 
Code  Section  401(a)(17)  (or  any 
successor  or  similar  limitation  that  may 
hereafter  be  enacted):  (ii)  its  terms  are 
substantially  the  same  as  the  qualified 
plan  that  it  parallels  except  for  the 
elimination  of  the  limitations  described 
in  the  preceding  sentence:  and,  (iii)  no 
participant  receives  employer  equity 
contributions  under  the  plan  in  excess 
of  25%  of  the  participant's  cash 
compensation.] 
***** 

II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,     * 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  111  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Rule  4350(i)(1)(A)  generally 
requires  shareholder  approval  when  a 
stock  option  or  purchase  plan  is 
established  or  materially  amended  or 
other  arrangement  made  pursuant  to 
which  options  or  stock  may  be  acquired 
by  officers,  directors,  employees  or 
consultants.  This  Rule,  however, 
provides  that  shareholder  approval  is 
not  required  for  employment 
inducement  grants  made  to  new 
employees.  Nasdaq  believes  that 
shareholder  approval  is  not  required  for 
employment  inducement  grants  because 
a  company  has  an  arm's  length 
relationship  with  the  new  employees  in 
these  cases.  Although  shareholder 
approval  is  not  required  for  employment 
inducement  grants,  they  can  only  be 
made  upon  approval  of  the  issuer's 
independent  compensation  committee 
or  a  majority  of  the  issuer's  independent 
directors.  Nasdaq  is  proposing  to  also 
require  an  issuer  to  promptly  disclose  in 
a  press  release  the  material  terms  of 
employment  inducement  griants. 
including  the  recipients  of  the  grants 
and  the  number  of  shares  involved. 
Nasdaq  believes  that  such  cMsclosure 
would  provide  transparency  to  investors 
and  reduce  the  potential  for  abuse  of 
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this  exception  from  the  shareholder 
approval  requirements. 

Nasdaq  further  proposes  to  clarify 
IM-43.50-5.  which  provides 
interpretative  guidance  regarding 
shareholder  approval  for  stock  option 
plans  or  other  equity  compensation 
arrangements.  As  previouslv  mentioned. 
NASD  Rule  4350(i)(l)(A)  requires,  in 
part,  shareholder  approval  when  a  stock 
option  or  purchase  plan  is  materially 
amended.  lM-4350-5  currently 
provides  that  while  general  authority  to 
amend  a  plan  does  not  obviate  the  need 
for  shareholder  approval,  if  a  plan 
permits  a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required. 
Stock  option  plans  that  contain  a 
formula  for  automatic  increases  in  the 
shares  available  or  for  automatic  grants 
pursuant  to  a  dollar-based  formula. 
however,  cannot  have  a  term  in  excess 
often  years  unless  shareholder  approval 
is  obtained  every  ten  years.  Nasdaq 
proposes  to  amend  lM-43.50-5  to  clarifv 
that  plans  that  do  not  contain  a  formula 
and  do  not  impose  a  limit  on  the 
number  of  shares  available  for  grant 
would  require  shareholder  approval  of 
each  grant  under  the  plan.  This  change 
will  provide  greater  transparency 
regarding  the  shareholder  approval 
requirements  for  material  changes  to 
stock  option  plans. 

In  addition.  Nasdaq  proposes  to 
clarif}'  IM-4350-5  with  respect  to  tax 
qualified,  non-discrimmatory  employee 
benefit  plans  and  parallel  nonqualified 
plans.  These  plans  are  excepted  from 
the  shareholder  appro\al  requirements 
because  they  are  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
Department  regulations.  Nasdaq 
proposes  to  clarif\'  IM-4350-5  bv  stating 
that  an  equity  compensation  plan  that 
provides  non-U. S.  employees  with 
substantially  the  same  benefits  as  a 
comparable  tax  qualified,  non- 
discriminatory employee  benefit  plan  or 
parallel  nonqualified  plan  that  the 
issuer  provides  to  its  U.S.  employees, 
but  for  features  necessaxA'  to  comply 
with  applicable  foreign  tax  law.  are  also 
exempt  from  the  shareholder  approval 
requirements.  This  change  will  provide 
greater  transparency  for  issuers 
regarding  tax  qualified,  non- 
discriminator\'  employee  benefit  plans 
and  parallel  nonqualified  plans  for  their 
non-U. S.  employees. 

Nasdaq  also  proposes  to  make  a 
change  to  the  terms  "compensation 
committee"  and  "compensation 
committee  comprised  of  a  majority  of 
independent  directors"  by  replacing 
these  terms  with  "independent 
compensation  committee." 


Lastly.  Nasdaq  proposes  to  move  the 
text  of  footnote  1  of  IM-4350-5  into  the 
text  of  the  IM  in  order  to  provide  greater 
clarity  of  the  IM  in  the  NASD  Manual. 

2.  Statutory'  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  15A  of  the  Act,^  in  general, 
and  furthers  the  objectives  of  Section 
15ACb)(6)  of  the  Act,*"'  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  proposed  rule  change 
will  strengthen  shareholder  approval 
requirements  with  respect  to  stock 
option  and  purchase  plans  and  provide 
greater  transparency  for  investors  as 
well  as  issuers  and  their  counsel. 

B  Self-Regulatory  Orgar.ization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessar>'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-130  and  should  be 
submitted  by  November  12,  2003. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  .\pproval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  Nasdaq  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. ~  The 
Commission  finds  that  the  Nasdaq 
proposal,  as  amended,  is  consistent  with 
provisions  of  Section  1 5A  of  the  Act,  *• 
in  general,  and  with  Section  15A(b)(6) 
of  the  Act,  s  in  particular,  in  that  the  it 
is  designed  to,  among  other  things, 
facilitate  transactions  in  securities;  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade:  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  ti^ie 
public  interest,  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  notes  that  the 
changes  and  cleirifications  proposed  by 
Nasdaq  in  this  proposal  are  similar  to 
provisions  that  are  currently  in  the 
NYSE's  rule  relating  to  shareholder 
approval  of  equitv  compensation  plans. 
Section  303A(8)  of  the  NYSE's  Listed 
Company  Manual.  In  particular,  the 
Commission  notes  that  Nasdaq  proposes 
to  adopt  a  disclosure  requirement 
similar  to  the  NYSE's  disclosure 
requirement  that,  promptly  following 
the  grant  of  any  inducement  award, 
companies  must  disclose  in  a  press 
release  the  material  terms  of  the  award, 
including  the  recipient(s)  of  the  award 
and  the  number  of  shares  involved. ^° 
The  Commission  believes  that  such  a 
disclosure  requirement  should  help  to 
provide  transparency  to  investors  and 
reduce  the  potential  for  abuse  of  this 
exception  for  inducement  grants. 

In  addition,  the  Commission  notes 
that,  similar  to  the  NYSE's  exemption 


M5  U.S.C.  780-3. 

6  15U.S.C.  78o-3(b)t6). 


^In  approving  the  Nasdaq  proposal,  as  amended, 
the  Commission  has  considered  the  proposed  niles 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  780-3. 

915  U.S.C.  78o-3(b)(6). 

'"This  disclosure  would,  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  with  the  Commission.  For 
example.  Item  201(d)  of  Regulation  S-K  |17  CFR 
229.201(d)l  and  Item  201(d)  of  Regulation  S-B  (17 
CFR  228.201(d)l  require  issuers  to  present  "in  their 
aimual  reports  on  Form  10-K  or  Form  10-KSB — 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 
shareholders  and  equity  compensation  plans  that 
have  not  been  approved  by  shareholders. 
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under  Section  303A(8)  of  the  its  Listed 
Company  Manual.  Nasdaq  proposes  to 
adopt  an  exception  from  the  shareholder 
approval  retjuirements  for  equity 
compensation  plans  that  provide  non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  tax 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary'  to 
comply  with  applicable  foreign  ta.x  law. 
The  Commission  believes  that  this 
change  will  conform  Nasdaq's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  will  provide  greater  clarity 
for  issuers  regarding  tax  qualified,  non- 
discriminatory employee  benefit  plans 
and  parallel  nonqualified  plans  for  their 
non-l'.S.  employees. 

Finally.  Nasdaq  proposes  certain 
changes  to  it  current  shareholder 
appro\'al  rule  to  provide  further  clarity 
and  conformit\^  of  its  rule  to  the  NYSE's 
shareholder  approval  rule.  One  such 
proposed  change  is  replacing  the  terms 
"compensation -committee"  and 
"compensation  committee  comprised  of 
a  majority  of  independent  directors" 
with  the  term  "independent 
compensation  committee."  "  This 
change  makes  Nasdaq's  rules  consistent 
with  similar  provisions  in  the  NYSE's 
shareholder  approval  rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  thereto  prior 
to  the  thirtieth  day  after  the  date  of 
iniblication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  Nasdaq  has  requested  it  to 
approve  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis, 
because  the  proposed  change,  as 
amended,  is  intended  to  clarify  existing 
Nasdaq  rules.  The  Commission  does  not 
believe  the  Nasdaq's  proposal,  as 
amended,  raises  any  new-  issues  that  the 
Commission  has  not  already  considered 
and  addressed  when  approving  similar 
provisions  in  the  NYSE's  shareholder 
approval  rule.'-  The  Commission 
believes  that  granting  accelerated 
approval  of  the  proposal,  as  amended, 
will  allow  the  proposed  changes  to 
become  immediately  incorporated  into 
Nasdaq's  shareholder  approval  rule  and 
will  provide  more  consistency  and 


sh,.  iiM)  proposed  NASD  Rule  4350(c)(3)  in 
.■\iuf'iulii!»iit  No.  3  to  File  No.  SR-NASD-2002-141 
(filed  on  October  10,  2003)  and  Securities  Exchange 
Act  Release  No.  47516  (March  17.  2003).  68  FR 
14451  (March  25,  2003).  relating  to  the  composition 
of  the  compensation  committee. 

'-■  See  Securities  Exchange  Act  Release  No  48108 
(June  30,  2003).  68  FR  39995  (July  3.  2003)  (order 
approvmg  File  Nos.  SR-NYSE-2002^6  and  SR- 
NASD-2002-140)  The  Commission  notes  tha,  the 
NYSE  provisions  were  noticed  tor  a  full  21-day 
comment  period  in  the  Federal  Register. 


uniformity  between  the  Nasdaq  and 
NYSE's  shareholder  approval  rules. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
Sections  15A{b)(6)  and  19(b)(2)  of  the 
Act, ' '  to  approve  the  proposal  and 
Amendment  Nos.  1  and  2  thereto  on  an 
accelerated  basis. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-2003- 
130)  and  Amendment  Nos.  1  and  2 
thereto  are  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H,  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-26588  Filed  10-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48599:  File  No.  SR-NASD- 
2003-1 1 2] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Locked  Markets  in  the  Nasdaq 
InterMarket 

October  7,  2003. 

On  luly  18,  2003.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,-  to 
amend  NASD  Rule  5263  which  deals 
with  locked  and  crossed  markets  in  the 
Nasdaq  InterMarket.  On  August  5,  2003, 
the  Association  submitted  Amendment 
No.  1  to  the  proposed  rule  change. ^  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  September  3,  2003.-'  The 
Commission  received  no  comments  on 


1^  15  U.S.a  78o-3(b)(6)  and  78s(b)(2). 

'M7CFRi00.30-3(a)(12). 

'  15  U.S.C.;78s(b)(l). 

'=17CFR240.19b-i. 

'  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine- 
England,  Assistant  Director,  Division  of  Market 
Regulation.  Commission,  dated  August  4,  2003 
("Amendment  No.  1"). 

■*  See  Securities  Exchange  Act  Release  No.  48412 
(August  26,  a0O3),  68  FR  52433. 


the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association."'  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,f'  which  requires,  among  other 
things,  that  NASD's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  applying  the  same  rule  for 
locked  and  crossed  markets  that  occur 
in  the  Intermarket  Trading  System 
("ITS")  Plan  will  eliminate  the  disparity 
that  currently  exists  between  the  ITS 
Plan  and  the  Nasdaq  InterMarket. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  (SR-NASD-2003- 
112),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  0.3-26589  Filed  10-21-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48637:  File  No.  SR-NASD- 
2003-118] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Introduce  Fees  for 
Persons  That  Are  Not  NASD  Members 
Using  the  Financial  Information 
Exchange  Protocol  To  Connect  to 
Nasdaq 

October  15,  2U03. 

On  July  31,  2003.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  "),  pursuant 
to  Section  19(b)(1)  of  the  Securities 


'■  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  L'.S.C.  78c(f) 

'■15  U.S.C.  78o-3(b)(6), 

•  ISU.SC,  78s(b){2). 

»17CFR200.30-3(a)(12). 
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Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.-  a  proposed  rule 
change  to  propose  connectivity  and 
testing  fees  for  persons  that  are  not 
NASD  members  wishing  to  use  the 
Financial  Information  Exchange  ("FIX") 
protocol  to  connect  to  Nasdaq.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
September  12.  2003. '  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.''  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b){5)  of  the 
Act.'^  which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  ol  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  anv 
facility  or  system  which  the  NASD 
operates  or  controls. 

The  Commission  finds  that  the 
proposed  rule  change  is  reasonably 
designed  to  accomplish  these  ends 
because  the  introduction  of  the  FIX 
protocol  as  a  means  of  accessing 
SuperMontage  will  expand  the 
connectivity  options  available  to 
Nasdaq's  subscribers,  and  thereby 
enhance  transparency  in  SuperMontage. 
In  addition,  the  Commission  notes  that 
Nasdaq  has  represented  that  the 
proposed  fees  for  FIX  connectivity  and 
testing  are  similar  in  structure  and 
dollar  amount  to  existing  fees  for 
computer-to-computer  interface 
("CTCI")  and  application  programming 
interface  ("API")  connectivity.  The 
Commission  notes  further  that  firms  that 
already  have  dedicated  CTCI  circuits 
will  be  able  to  use  FIX  over  their 
existing  circuits,  and  therefore  will  not 
require  that  new  circuits  be  installed. 
Firms  that  do  not  alreadv  have  CTCI 
circuits  may  either  obtain  circuits  to 
support  both  CTCI  and  FIX  at  the  same 
prices  that  currently  applv  to  CTCI,  or 
may  opt  to  obtain  circuits  to  support 
FIX  alone  at  a  reduced  price.  The 
Commission  believes  that  the  proposed 
rule  supports  the  efficient  use  of 
existing  systems  and  ensures  that  the 


charges  associated  with  such  use  are 
allocated  equitably. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-NASD-2003- 
118),  be,  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H,  McFarland. 

Deputy  Secretar}'. 

[FR  Doc.  03-26647  Filed  10-21-03;  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXHANGE 
COMMISSION 

[Release  No.  34^8635.:  File  No.  SR-NYSE- 
2003-25] 

Self  Regulatory  Organizations:  New 
York  Stock  Exchange.  Inc.:  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Continuing  Annual 
Fees  for    Repackaged"  Securities 

October  15.2003. 

On  August  28,  2003,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,  -  a  proposed  rule  change  to 
amend  Section  902.02  of  the  NYSE's 
Listed  Company  Manual  to  implement 
certain  changes  to  the  continuing 
annual  listing  fees  payable  in 
connection  with  certain  structured 
products  called  "repackaged"  securities 
("Repacks"),  and  to  reinstate  the 
Exchange's  "15-year"  policy  with 
respect  to  previously  listed  Repacks. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  10,  2003. '  The 
Commission  received  no  comments  on 
the  proposal. 

Trie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange''  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 


'  15  U.S.C    78s(b)(l). 

-  17  CFR  240.1 9t>-4. 

^  See  Securities  Exchange  Act  Release  No.  48452 
(September  5.  2003).  68  FR  53767. 

■*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(0. 

5  15  U.S.C.  78o-3(b)(5). 


•■15  U.S.C.  78(b)(2). 

'17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l) 

M7CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  48429 
(September  3.  2003).  68  FR  53411. 

•■  In  approving  this  proposed  rule  change,  the 
Coounission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5  15  U.S.C.  78f. 


specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act.^'  and  in  particular  with  Section 
6(b)(4)  of  the  Act, "  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities.  The 
Commission  believes  that  reinstatement 
of  the  '15-year"  policy  for  Repacks 
listed  prior  to  January  1,  2003,  should 
eliminate  the  unintended  consequence 
of  imposing  an  economic  burden  on 
Repack  trusts  that  do  not  have  sufficient 
funding  to  pay  continuing  annual  listing 
fees  because  the  trust  had  relied  on  the 
policy.  The  Commission  notes  that,  with 
respect  to  Repacks  listed  after  January  1. 
2003,  the  continuing  annual  listing  fees 
will  be  applicable  to  Repacks  at  the  time 
of  listing  and  will  remain  in  effect  for 
the  life  of  the  security  (i.e..  the  "15- 
year  "  policy  will  not  apply).  The 
Commission  believes  that  the  proposed 
rule  change  should  provide  guidance  as 
to  applicable  fees  for  present  and  future 
Repacks  **  and  should  provide  trust 
depositors  with  notice  for  Repacks 
listed  after  Januar\'  1,  2003  to  reserve 
funding  to  pay  continuing  annual  listing 
fees. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-2003-25)  be,  and  it  hereby  is. 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  "^ 

Margaret  H.  .McFarland. 

Deputy  Secretary. 

IP'R  Dnr    n.?-26644  Filed  10-21-03;  8:45  am] 

BILLING  CODE  8010-01-U 


"15  U.S.'J.  78f(b). 

'  15  U.S.C.  78f(b)(4). 

"The  proposed  rule  change  is  effective  from  the 
date  of  this  approval  order  and  cannot  be  applied 
retroactively. 

8  15  use.  78s(b)(2) 

'0  17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48630;  File  No.  SR-PCX- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  No.  1  and  2  Thereto,  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Implementation  of  a  Closing  Auction 
for  the  Archipelago  Exchange  and  the 
Establishment  of  Two  New  Order 
Types 

Ortober  15.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  lune  2. 
2003.  the  Pacific  Exchange.  Inc.  ("PCX") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  hnlow.  which  the 
PCX  has  prepared.  On  October  7.  2003, 
the  PCX  submitted  Amendment  No.  1  to 
the  proposed  rule  change. '  On  October 
1,T,  2003,  the  PCX  submitted 
Amendment  No.  2  to  the  proposed  rule 
change/*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulator\-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities.  Inc.  ("PCXE") 
proposes  to  adopt  new  rules  for  the 
implementation  of  a  new  order  auction 
entitled  "Closing  Auction"  for  Nasdaq 
and  exchangedisted  securities  traded  on 
the  .\rchipelago  Exchange  ("ArcaEx"). 
the  equities  trading  facility  of  PCXE. 
The  proposal  also  introduces  two  new 


order  types  called  Market-on-Close 
Order  and  Limit-on-Close  Order  that 
would  be  eligible  for  execution  only 
during  the  Closing  Auction. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics,  and  proposed 
deletions  are  in  [brackets]. 


'  15U.S.C.  78s(b)(i). 

M7CFR240.19b-^. 

'  See  letter  from  Peter  D.  Bloom,  Managing 
bireclor.  Regulator^'  Policy.  PCX.  to  Nancy  |. 
Sanovv,  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  October  6.  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
PCX  submitted  a  new  Form  196-4.  which  replaced 
the  original  filing  in  its  entirety. 

■*  See  letter  from  Peter  D.  Bloom.  Managing 
Director,  Regulatory  Policy.  PCX.  to  Timothy  Fox. 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  October  14,  2003  ("Amendment 
No.  2").  in  Amendment  No.  2.  the  PCX  amended 
proposed  PCXE  Rule  7.35(g)(1)  to  clarify  that  Halt 
Auctions  would  be  conducted  pursuant  to  proposed 
PCXE  Rules  7.35(g)(2)  to  (g)(6).  and  not  pursuant  to 
PCXE  Rules  7.35(b)  and  (c).  as  previously  cross- 
referenced.  In  addition,  the  PCX  added  the  phrase 
'And  an  Indicative  Match  Price  does  not  exist"  to 
proposed  PC:XE  Rule  7.35(g)(4)(A)(ii)  for  clarity,  and 
to  a  related  description  contained  Item  3  and 
Exhibit  1  to  the  filing.  The  PCX  added  a  reference 
to  the  Closing  Auction  in  Item  3  and  Exhibit  1  for 
clarity  The  PCX  also  made  technical  corrections  to 
PCXE  Rule  7.35(d)(1)  and  proposed  PCXE  Rule 
7.35(g)(6). 


E.vhibit  A 

Text  of  the  Proposed  Rule  Change;  PCX 
Equities.  Inc. 

Rule  1 

Definitions 

Rule  l.l(aHp) — (No  change.) 

Imbalance 

(q)  For  the  purposes  of  the  Opening 
Auction,  the  Market  Order  Auction,  the 
Closing  Auction  and  the  Trading  Halt 
Auction,  as  the  case  may  be,  the  term 
"Imbalance"  shall  mean  the  number  of 
buy  or  sell  shares  that  can  not  be 
matched  with  other  shares  at  the 
Indicative  Match  Price  at  any  given 
time.  I 

Indicative  Match  Price 

(r)  For  the  purposes  of  the  Opening 
Auction,  the  Market  Order  Auction,  the 
Closing  Auction  and  the  Trading  Halt 
Auction,  as  the  case  may  be,  the  term 
"Indicative  Match  Price"  shall  mean  for 
each  security  (1)  the  price  at  which  the 
maximum  volume  of  shares  are 
executable;  or  (2)  if  there  are  two  or 
more  prices  at  which  the  maximum 
volume  of  shares  are  executable,  the 
price  that  is  closest  to  the  closing  price 
of  the  previous  trading  day's  normal 
market  hours  (or,  in  the  case  of  a  Closing 
Auction  or  a  Trading  Halt  Auction,  the 
last  sale  during  normal  market  hours), 
as  determined  by  the  (Cj  consolidated 
[T]  tape  will  establish  the  opening  price 
(or  the  closing  price  in  the  case  of  a 
Closing  Auction),  provided  that  if  such 
price  would  trade  through  an  eligible 
Limited  Price  Order  designated  for  such 
auction,  then  the  opening  price  will 
occur  at  the  best  price  level  available 
where  no  trade  through  occurs. 

Limited  Price  Order 

(s)  The  term  "Limited  Price  Order" 
shall  mean  any  order  with  a  specified 
price  or  prices  (e.g.,  limit  orders,  Limit- 
on-Close  Orders,  and  Working  Orders), 
other  than  Stop  Orders. 

(t)-(aaa)i — (No  change.) 


Rule? 

Equities  Trading 
Orders  and  Modifiers 

Rule  7.31  (a)-(cc) — (No  change.) 


Iddl  Market-on-Close  Order  CMOC"). 
A  Market  Order  that  is  to  be  executed 
only  during  the  Closing  Auction. 

(eel  Limit-on-Close  Order  ("LOC'j.  A 
Limited  Price  Order  that  is  to  he 
executed  only  during  the  Closing 
Auction. 


Trading  Sessions 

Rule  7.34 

(a)-(c) — (No  change.) 

(d)  Orders  Permitted  in  Each  Session. 

(1)— (No  change.) 

(2)— (No  change.) 

(3)  During  the  Late  Trading  Session: 

(A) — (No  change.) 

(B)  Users  may  enter  Market-on-Close 
Orders  or  Limit-on-Close  Orders 
beginning  at  4:30  a.m.  (Pacific  Time) 
and  concluding  at  1:02  p.m.  (Pacific 
Time)  for  inclusion  in  the  Closing 
Auction,  except  as  provided  in  Rule 
7.35(e)(3).  Market-on-Close  Orders  and 
Limit-on-Close  Orders  are  eligible  for 
execution  only  during  the  Closing 
Auction. 

(C)  Market-on-Close  Orders  and  Limit- 
on-Close  Orders  that  are  not  executed 
during  the  Closing  Auction  shall  be 
cancelled.  Timed  Orders  designated  as 
good  from  1:02  pm  (Pacific  Time)  shall 
not  be  eligible  to  participate  in  the 
Closing  Auction. 

(DI[{B}\  Market  orders  and  Stop 
Orders  are  not  eligible  for  execution 
during  the  Late  Trading  Session. 

(EI[(C)]  The  Directed  Order  and 
Tracking  Order  Processes  are  not 
available  during  the  Late  Trading 
Session. 

te)-{f) — (No  change). 

(Opening  Session]  Auctions 

Rule  7.3.5 

(a)-(c) — (No  change.) 

[(d)  Re-Opening  After  Trading  Halts. 
To  re-open  trading  in  a  sccurit\' 
following  a  trading  halt  in  that  security, 
the  Archipelago  Exchange  shall  conduct 
a  Trading  Halt  Auction,  as  described 
below:) 

1(1)  Re-Opening  Time.  After  trading  in 
a  security  has  been  halted,  the 
Corporation  shall  disseminate  the 
estimated  time  at  which  trading  in  that 
security  will  re-open  (the  "Re-Opening 
Time").] 

1(2)  Publication  of  Indicative  Match 
Price  and  Imbalances] 

1(A)  Immediately  after  trading  is 
halted  in  a  security,  and  various  tinies 
thereafter  as  determined  from  time  to 
time  by  the  Corporation,  the  Indicative 
Match  Price  of  the  Trading  Halt  Auction 
and  the  volume  available  to  trade  at 
such  price,  shall  be  published  via 
electronic  means  as  determined  from 
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time  to  time  by  the  Corporation.  If  such 

a  price  does  not  exist  (i.e..  there  is  an 
Imbalance  of  market  orders),  the 
Archipelago  Exchange  shall  indicate  via 
electronic  means  that  an  Indicative 
Match  Price  does  not  exist.] 

1(B)  Immediately  after  trading  is 
halted  in  a  security,  and  various  times 
thereafter  as  determined  from  time  to 
time  by  the  Corporation,  the  market 
order  Imbalance  associated  with  the 
Trading  Halt  Auction,  if  any,  shall  be 
published  via  electronic  means  as 
determined  from  time  to  time  bv  the 
Corporation.) 

[(C)  If  the  difference  between  the 
Indicative  Match  Price  and  the  last  price 
prior  to  the  trading  halt,  as  determined 
by  the  Consolidated  Tape,  is  equal  to  or 
greater  than  a  pre-determined  amount. 
as  determined  from  time  to  time  bv  the 
Corporation,  the  Archipelago  Exchange 
will  assign  a  "SIG"  designator  to  such 
Indicative  Match  Price  and  publish  such 
designator  via  electronic  means  as 
determined  from  time  to  time  by  the 
Corporation.] 

1(3)  Reduction  of  Imbalances] 

[(A)  Any  Imbalance  in  the  Trading 
Halt  Auction  may  be  reduced  bv  new- 
orders,  entered  on  the  side  of  the  market 
opposite  the  Imbalance,  pursuant  to  the 
following  priority:] 

[(i)  Market  orders:] 

l(ii)Limited  Price  Orders:  and] 

i(iii)Auction-Only  Limit  Orders.) 

[(B)  Primary  Only  Orders  may  be 
submitted  to  the  .\rchipelago  Exchange 
during  a  trading  halt.  Cleanup  Orders 
are  not  eligible  for  execution  in  the 
Trading  Halt  Auction.) 

[(C)  The  Corporation,  if  it  deems  such 
action  necessar\'.  will  disseminate  the 
time,  prior  to  the  time  that  orders  are 
matched  pursuant  to  the  Trading  Halt 
Auction,  at  which  orders  may  no  longer 
be  cancelled.) 

[(D)  Interaction  with  ITS] 

[(i)  If  a  pre-opening  indication  is 
required  pursuant  to  the  ITS  Plan,  the 
Corporation  will  disseminate  three 
minutes  prior  to  the  Re-Opening  Time 
the  applicable  price  range,  consisting  of 
the  Indicative  Match  Price  as  one  end  of 
the  price  range  and  the  Indicative  Match 
Price  plus  an  amount  determined  by  the 
Corporation  for  the  higher  end  of  the 
price  range.] 

[(ii)  The  Archipelago  Exchange  will 
treat  any  responses  to  a  pre-opening 
indication  as  an  Auction-Onlv  Limit 
Order.) 

[(E)  Other  market  centers  may  use 
pri\ate  communication  connections  to 
enter  Auction-Only  Limit  Orders  for  a 
Trading  Halt  Auction] 

)(4)  Determination  of  Trading  Halt 
Auction  Price] 

1(AJ  For  exchange-listed  securitiesi] 


[(i)  If  there  is  no  Imbalance  and  no 

other  market  center  has  re-opened 
trading  in  the  security,  orders  will  be 
executed  in  the  Trading  Halt  Auction  at 
the  Indicative  Match  Price  as  of  the  Re- 
Opening  Tiine.) 

[(ii)  If  an  Imbalance  exists,  or  if  an 
equilibrium  exists  between  buy  market 
orders  and  sell  market  orders,  or  if 
another  market  center  has  re-opened 
trading  m  the  security,  as  many  buy 
market  orders  and  sell  market  orders  as 
possible  shall  be  matched,  on  a  time 
priority  basis,  at  the  midpoint  of  the 
first  uncrossed,  unlocked  NBBO.  once 
an  NBBO  is  available.) 

[(B)  For  A  Nasdaq  Security:] 

[(i)  If  there  is  no  Imbalance,  orders 
will  be  executed  in  the  Trading  Halt 
Auction  at  the  Indicative  Match  Price  as 
of  the  Re-Opening  Time.] 

[(ii)  If  an  Imbalance  exists,  or  if  an 
equilibrium  exists  between  buy  market 
orders  and  sell  market  orders,  as  many 
buy  market  orders  and  sell  market 
orders  as  possible  shall  be  matched,  on 
a  time  priority  basis,  once  an  NBBO  is 
available,] 

1(a)  at  the  midpoint  of  the  NBBO  at 
the  Re-Opening  Time,  provided  that  the 
NBBO  is  not  crossed;  or] 

[(b)  at  the  midpoint  of  the  first 
uncrossed  NBBO  after  the  Re-Opening 
Time,  in  the  case  in  which  the  NBBO  is 
crossed,  but  one  side  of  the  BBO  is  not 
crossed  bv  the  NBBO;  or] 

[(c)  at  the  midpoint  of  the  first 
uncrossed  NBBO  after  the  Re-Opening 
Time,  in  the  case  in  which  the  NBBO  is 
crossed  and  where  both  sides  of  the 
BBO  are  crossed  bv  the  NBBO;  or] 

[(d)  at  the  bid  (offer)  of  the  BBO  that 
was  crossed  prior  to  the  Re-Opening 
Time,  in  the  case  in  which  the  BBO  is 
crossed  by  a  market  participant:  or] 

[(C)  For  those  issues  for  which  the 
Corporation  is  the  primary  market: 
Orders  will  be  executed  at  the  Indicative 
Match  Price  at  the  Re-Opening  Time.  If 
equilibrium  exists  between  buy  and  sell 
market  orders,  the  match  price  shall  be 
at  the  last  Corporation  sale  price  in  the 
security  regardless  of  the  trading 
session;  however,  if  the  last  Corporation 
sale  price  is  lower  than  the  BBO,  the 
match  price  shall  be  the  displayed  bid 
in  the  security,  or  if  the  last  Corporation 
sale  price  is  higher  than  the  BBO,  the 
match  price  will  be  the  displayed  offer 
in  the  security.] 

[(5)  If  any  orders  are  not  executed  in 
their  entirety  during  the  Trading  Halt 
Auction,  then  such  orders  shall  be 
executed  in  accordance  with  Rule  7.37 
after  the  completion  of  the  Trading  Halt 
Auction.] 

[(6)  After  the  completion  of  the 
Trading  Halt  Auction,  the  Archipelago 
Exchange  will  re-open  for  trading  the 


previously  halted  security  in  accordance 
with  Rule  7.) 

(dj  Transition  to  Core  Trading 
Session. 

(1)  Limited  Price  Orders  entered 
before  6:28  am  (Pacific  Time)  shall 
participate  in  the  Market  Order  Auction. 
Limited  Price  Orders  designated  for  the 
Core  Trading  Session  entered  after  6:28 
am  (Pacific  Time)  shall  become  eligible 
for  execution  at  6:30  am  (Pacific  Time) 
or  at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later. 

(2j  Market  Orders  entered  after  6:28 
am  (Pacific  Time)  and  before  6:30  am 
(Pacific  Time),  which  are  eligible  for 
either  the  Market  Order  Auction  or  the 
Core  Trading  Session,  shall  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later, 
unless  othen\ise  provided  in  Rule 
7.35(c)(2)(C). 

(3)  Stop  Orders  entered  before  or 
during  the  Opening  Session  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later. 

[(e)  Transition  to  Core  Trading 
Session.) 

[(1)  Limited  Price  Orders  entered 
before  6:28  am  (Pacific  Time)  shall 
participate  in  the  Market  Order  Auction. 
Limited  Price  Orders  designated  for  the 
Core  Trading  Session  entered  after  6:28 
am  (Pacific  Time)  shall  become  eligible 
for  execution  at  6:30  am  (Pacific  Time) 
or  at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later.] 

[(2)  Market  orders  entered  after  6:28 
am  (Pacific  Time)  and  before  6:30  am 
(Pacific  Time),  which  are  eligible  for 
either  the  Market  Order  Auction  or  the 
Core  Trading  Session,  shall  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later, 
unless  otherwise  provided  in  Rule 
7.35(c)(2)(C).] 

[(3)  Stop  Orders  entered  before  or 
during  the  Opening  Session  become 
eligible  for  execution  at  6:30  am  (Pacific 
Time)  or  at  the  conclusion  of  the  Market 
Order  Auction,  whichever  is  later] 

(e)  Closing  Auction 

(1)  Publication  of  Indicative  Match 
Price  and  Imbalances 

(A)  Beginning  at  12:00  pm  (Pacific 
Time),  and  updated  real-time  thereafter, 
the  Indicative  Match  Price  of  the  Closing 
Auction  and  the  volume  available  to 
trade  at  such  price,  and  the  Imbalance 
associated  with  the  Closing  Auction,  if 
any.  will  be.  shall  be  published  \ia 
electronic  means. 

Example  1:  (1)  Limit-on-Close  Order 
to  buv  1000  shares  at  50: 

(2}  Limit-on-Close  Order  to  sell  5000 
shares  at  40;  and 
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(3)  Market-on-Close  Order  to  sell  2000 
shares. 

The  Archipelago  Exchange  will 
publish  an  Indicative  Match  Price  of  40, 
a  match  volume  of  1000  shares,  and  an 
Imbalance  of  1000  shares. 

Example  2:  (1  j  Market-on-Close  Order 
to  buv  3000  shares: 

(2)' Market-on-Close  Order  to  sell  1000 
shares: 

131  Limit  Order  to  sell  1000  shares  at 
41:  and 

141  LimH  Order  to  sell  1000  shares  at 
41.25 

The  Archipelago  Exchange  will 
publish  an  Indicative  Match  Price  of 
41.25  and  a  match  volume  of  3000 
shares  and  will  not  publish  an 
Imbalance. 

fBj  If  an  Indicative  Match  Price  does 
not  exist,  the  Archipelago  Exchange 
shall  indicate  via  electronic  means  that 
an  Indicative  Match  Price  does  not  exist. 

(Cj  If  the  difference  between  the 
Indicative  Match  Price  and  the  last  sale 
during  normal  market  hours,  as 
determined  by  the  consolidated  tape,  is 
equal  to  or  greater  than  a  pre- 
determined amount,  as  determined  from 
time  to  time  bv  the  Corporation,  the 
Archipelago  Exchange  will  assign  a 
"SIG"  designator  to  such  Indicative 
Match  Price  and  publish  such 
designator  via  electronic  means. 

12}  Reduction  of  Imbalances 

I  A)  Any  Imbalance  in  the  Closing 
Auction  may  be  reduced  by  new  orders, 
entered  on  the  side  of  the  market 
opposite  the  Imbalance,  pursuant  to  the 
following  priority: 

HI  Market-on-Close  Orders: 

I  Hi  Limit  orders  designated  for  the 
Late  Trading  Session  and  entered  prior 
to  the  Closing  Auction:  and 

mil  Limit-on-Close  Orders. 

(Bj  Between  1 .00  pm  (Pacific  Time) 
and  the  conclusion  of  the  Closing 
Auction,  Limited  Price  Orders  eligible 
for  the  Late  Trading  Session  may  be 
cancelled,  but  Market-on-Close  Orders 
and  Limit-on-Close  Orders  may  not  be 
cancelled. 

I  CI  Between  1 .00  pm  i  Pacific  Time] 
and  the  conclusion  of  the  Closing 
Auction.  Market-on-Close  Orders  and 
Limit-on-Close  Orders  may  not  be 
entered  on  the  same  side  as  the 
Imbalance.  Market-on-Close  Orders  and 
Limit-on-Close  Orders  that  reduce  the 
Imbalance  may  be  entered  on  the 
opposite  side  of  the  Imbalance, 
however,  any  time  before  the  Closing 
Auction.  Market-on-Close  Orders  and 
Limit-on-Close  Orders  that  create 
equilibrium  and  thereafter  convert  the 
Imbalance  from  a  buy  to  a  sell  (or 
convert  the  Imbalance  from  a  sell  to  a 
buy)  Imbalance  will  be  rejected. 

Example:  (1)  Limit-on-Close  Order  to 
buv  1000  shares;  (2)  Limit-on-Close 


Order  to  sell  1500  shares,  creating  an 
Imbalance  of  500  shares  on  the  sell  side. 
A  Market-on-Close  Order  or  Limit-on- 
Close  Order  to  buy  500  shares  would  be 
permitted  because  it  achieves 
equilibrium.  However,  a  Market-on- 
Close  Order  or  Limit-on-Close  Order  to 
buy  1000  shares  would  not  be  permitted 
as  it  would  inverse  the  Imbalance  of  500 
shares  on  the  sell  side  to  an  Imbalance 
of  500  shares  on  the  buy  side. 

(3)  Determination  of  Closing  Auction 
Price 

(A)  If  there  is  no  Imbalance,  orders 
mil  be  executed  in  the  Closing  Auction 
at  the  Indicative  Match  Price  as  of  1 .02 
pm  (Pacific  Time). 

(B)  If  an  Imbalance  exists,  or  if 
equilibrium  exists  between  buy  Market- 
on-Close  Orders  and  sell  Market-on- 
Close  Orders  and  an  Indicative  Match 
Price  does  not  exist,  as  many  buy 
Market-on-Close  Orders  and  sell  Market- 
on-Close  Orders  as  possible  shall  be 
matched,  or  a  time  priority  basis: 

(ij  At  the  midpoint  of  the  NBBO  at 
1 .02  pm  (Pacific  Time),  provided  that 
the  NBBO  of  the  iharket  centers  that  are 
still  open  is  not  locked  or  crossed;  or 

(iij  At  the  locked  price  if  the  NBBO  is 
locked  at  1:02  pm  (Pacific  Time):  or 

(Hi)  if  the  NBBO  is  crossed  at  1 .02  pm 
(Pacific  Time)  and  the  Archipelago 
Exchange  is  a  party  to  the  crossed 
market,  at  the  bid  (offer)  side  of  the  BBO 
ivhich  is  crossed  with  the  NBBO:  or 

(iv)  if  the  NBBO  is  crossed  at  1 .02  pm 
(Pacific  Time)  and  the  Archipelago 
Exchange  is  not  a  party  to  the  crossed 
market,  at  the  last  sale  during  the 
regular  market  hours  as  determined  by 
the  consolidated  tape:  or 
Such  executions  shall  be  designated 
mth  a  modifier  to  identify  them  as 
Closing  Auction  trades,  the  Market-on- 
Close  Orders  that  are  eligible  for,  but  not 
executed  in,  the  Closing  Auction  shall 
be  cancelled  immediately  upon 
conclusion  of  the  Closing  Auction. 

[f]  [Whenever  in  the  judgment  of  the 
Corporation  the  interests  of  a  fair  and 
orderly  market  so  require,  the 
Corporation  may  adjust  the  timing  of  the 
auctions  set  forth  in  this  Rule.] 

(f)  Transition  to  Late  Trading  Session. 
Limited  Price  Orders  designated  for  the 
Late  Trading  Session  entered  before  l.OC 
pm  (Pacific  Time)  shall  participate  in 
the  Closing  Auction.  Limited  Price 
Orders  designated  for  the  Late  Trading 
Session  entered  after  1 .00  pm  (Pacific 
Time)  shall  become  eligible  for 
execution  at  1:02  pm  (Pacific  Time)  or 
at  the  conclusion  of  the  Closing 
Auction,  whichever  is  later. 

(g)  Re-Opening  After  Trading  Halts. 
To  re-open  trading  in  a  security 
following  a  trading  halt  in  that  security, 
the  Archipelago  Exchange  shall  conduct 


a  Trading  Halt  Auction,  as  described 
below: 

(1)  Re-Opening  Time.  After  trading  in 
a  security  has  been  halted,  the 
Archipelago  Exchange  shall  disseminate 
the  estimated  time  at  which  trading  in 
that  security  will  re-open  (the  "Re- 
Opening  Time"). 

(A)  For  Nasdaq  securities  and 
securities  that  are  dually  listed  on  both 
Nasdaq  and  listed  on  the  Corporation 
whereby  trading  in  a  security  is  halted 
and  thereafter  scheduled  to  reopen  prior 
to  12:55  pm  (Pacific  Time),  the 
Archipelago  Exchange  will  conduct  a 
Halt  Auction  pursuant  to  the  applicable 
procedures  set  forth  in  subsection  (g)(2) 
through  16)  of  this  Rule. 

(B)  For  Nasdaq  securities  and 
securities  that  are  dually  listed  on  both 
Nasdaq  and  listed  on  the  Corporation 
whereby  trading  in  a  security  is  halted 
and  thereafter  scheduled  to  reopen  at 
12:55  pm  (Pacific  Time)  or  later,  no 
Closing  Auction  will  occur  for  that 
security.  Instead,  the  Archipelago 
Exchange  will  conduct  a  Halt  Auction 
pursuant  to  the  applicable  procedures 
set  forth  in  subsection  (g)(2)  through  (6) 
of  this  Rule. 

(2)  Publication  of  Indicative  Match 
Price  and  Imbalances 

(A)  Immediately  after  trading  is  halted 
in  a  security,  and  updated  real-time 
thereafter,  the  Indicative  Match  Price  of 
the  Trading  Halt  Auction  and  the 
volume  available  to  trade  at  such  price, 
shall  be  published  via  electronic  means. 
If  such  a  price  does  not  exist,  the 
Archipelago  Exchange  shall  indicate  via 
electronic  means  that  an  Indicative 
Match  Price  does  not  exist. 

(B)  Immediately  after  trading  is  halted 
in  a  security,  and  updated  real-time 
thereafter,  the  Imbalance  associated 
ivith  the  Trading  Halt  Auction,  if  any. 
shall  be  published  via  electronic  means, 

(C)  If  the  difference  between  the 
Indicative  Match  Price  and  the  last  price 
prior  to  the  trading  hah,  as  determined 
by  the  Consolidated  Tape,  is  equal  to  or 
greater  than  a  pre-determined  amount, 
as  determined  from  time  to  time  by-  the 
Corporation,  the  Archipelago  Exchange 
will  assign  a  "SIG"  designator  to  such 
Indicative  Match  Price  and  publish  such 
designator  via  electronic  means. 

(3)  Reduction  of  Imbalances 

(A)  Any  lmba)ance  in  the  Trading 
Ha)t  Auction  may  be  reduced  by  new 
orders,  entered  on  the  side  of  the  market 
opposite  the  Imbalance,  pursuant  to  the 
following  priority: 

(i)  Market  Orders:  and 

(ii)  Limited  Price  Orders. 

(Bl  Primary'  Only  Orders  may  be 
submitted  to  the  Archipelago  Exchange 
during  a  trading  halt.  Cleanup  Orders 
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are  not  eligible  for  execution  m  the 
Trading  Halt  Auction. 

(CI  The  Corporation,  if  it  deems  such 
action  necessary,  will  disseminate  the 
time,  prior  to  the  time  that  orders  are 
matched  pursuant  to  the  Trading  Halt 
Auction,  at  which  orders  may  no  longer 
be  cancelled. 

(Dl  Interaction  with  ITS 

a  I  If  a  pre-opening  indication  is 
required  pursuant  to  the  ITS  Plan,  the 
Corporation  will  disseminate  three 
minutes  prior  to  the  Re-Openmg  Time 
the  applicable  price  range,  consisting  of 
the  Indicative  XIatch  Price  as  one  end  of 
the  price  range  and  the  Indicative  Match 
Price  plus  an  amount  determined  by  the 
Corporation  for  the  higher  end  of  the 
price  range. 

(ii)  The  Archipelago  Exchange  will 
treat  any  responses  to  a  pre-openmg 
indication  as  an  Auction-Onlv  Limit 
Order. 

(El  Other  market  centers  may  use 
private  communication  connections  to 
enter  Auction-Only  Limit  Orders  for  a 
Trading  Holt  Auction. 

(41  Determination  of  Trading  Halt 
Auction  Price 

(Al  For  exchange-listed  securities: 

a  I  If  there  is  no  Imbalance  and  no 
other  market  center  has  re-opened 
trading  in  the  security,  orders  will  be 
executed  in  the  Trading  Halt  Auction  at 
the  Indicative  Match  Price  as  of  the  Re- 
Openmg  Time. 

(ill  If  an  Imbalance  exists,  or  if  an 
equilibrium  exists  between  buy  market 
orders  and  sell  market  orders  and  an 
Indicative  Match  Price  does  not  exist,  or 
if  another  market  center  has  re-opened 
trading  in  the  security,  as  many  buy 
market  orders  and  sell  market  orders  as 
possible  shall  be  matched,  on  a  time 
priority  basis,  at  the  midpoint  of  the  first 
uncrossed,  unlocked  NBBO,  once  an 
\BBO  is  available. 

(Bl  For  S'asdaq  securities: 

(i)  If  there  is  no  Imbalance,  orders  will 
be  executed  in  the  Trading  Halt  Auction 
at  the  Indicative  Match  Price  as  of  the 
Re-Opening  Time. 

an  If  an  Imbalance  exists,  or  if 
equilibrium  exists  between  buy  market 
orders  and  sell  market  orders,  as  many 
buy  market  orders  and  sell  market 
orders  as  possible  shall  be  matched,  on 
a  time  priority  basis,  or,ce  an  NBBO  is 
available. 

(a)  at  the  midpoint  of  the  \BBO  at  the 
Re-Opening  Time,  provided  that  the 
NBBO  is  not  crossed:  or 

(h]  at  the  midpoint  of  the  first 
uncrossed  \BBO  after  the  Re-Opening 
Time,  in  the  case  in  which  the  .\BBO  is 
crossed,  but  one  side  of  the  BBO  is  not 
crossed  by  the  MBBO:  or 

(cl  at  the  midpoint  of  the  first 
uncrossed  NBBO  after  the  Re-Opening 


Time,  in  the  case  in  which  the  NBBO  is 
crossed  and  where  both  sides  of  the  BBO 
are  crossed  by  the  NBBO:  or 

id]  at  the  bid  (offer)  of  the  BBO  that 
was  crossed  prior  to  the  Re-Opening 
Time,  in  the  case  in  which  the  BBO  is 
crossed  by  a  market  participant;  or 

(C)  For  those  issues  for  which  the 
Corporation  is  the  primary  market: 
Orders  will  be  executed  at  the  Indicative 
Match  Price  at  the  Re-Opening  Time.  If 
equilibrium  exists  between  buy  and  sell 
Market  Orders,  the  match  price  shall  be 
at  the  last  Corporation  sale  price  in  the 
security  regardless  of  the  trading 
session;  however,  if  the  last  Corporation 
sale  price  is  lower  than  the  BBO,  the 
match  price  ahall  be  the  displayed  bid 
in  the  security,  or  if  the  last  Corporation 
sale  price  is  higher  than  the  BBO,  the 
match  price  will  be  the  displayed  offer 
in  the  security. 

(5)  If  any  orders  are  not  executed  in 
their  entirety  during  the  Trading  Halt 
Auction,  then  such  orders  shall  be 
executed  in  accordance  with  Rule  7.37 
after  the  completion  of  the  Trading  Halt 
Auction. 

(6}  After  the  completion  of  the 
Trading  Halt  Auction,  the  Archipelago 
Exchange  will  re-open  for  trading  the 
previously  halted  security'  in  accordance 
with  Rule  7. 

(h)  Whenever  in  the  judgment  of  the 
Corporation  the  interests  of  a  fair  and 
orderly  market  so  require,  the 
Corporation  may  adjust  the  timing  of 
the  auctions  set  forth  in  this  Rule. 


II.  Self-Rpgulaton-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutorv  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX  proposes  to  amend  PCXE 
Rule  7.35  to  introduce  the  Closing 
Auction,  which  would  apply  to  both 
Nasdaq  and  exchange-listed  securities 


traded  on  ArcaEx.^  The  Closing  Auction 
would  take  place  following  the  Core 
Trading  Session.  The  Closing  Auction 
would  occur  at  1:02  p.m.  (Pacific  Time). 
The  PCX  also  proposes  to  amend  PCXE 
Rule  7.31  to  implement  two  new  order 
types  designated  as  a  Market-on-Close 
Order''  and  Limit-on-Close  Order,"  and 
to  amend  PCXE  Rule  7.34  to  clarif\-  that 
these  two  new  order  types  are  eligible 
for  execution  during  the  Late  Trading 
Session.  Market-on-Close  Orders  and 
Limit-on-Close  Orders  would  be  eligible 
for  execution  only  during  the  Closing 
Auction.  Any  Market-on-Close  Order  or 
Limit-on-Close  Order  that  is  not 
executed  during  the  Closing  Auction 
would  be  cancelled.  Market-on-Close 
Orders  and  Limit-on-Close  Orders  that 
are  designated  as  Timed  Orders  •*  and 
designated  as  good  from  1:02  p.m. 
(Pacific  Time)  would  not  be  eligible  for 
execution  during  the  Closing  Auction. 

Under  proposed  PCXE  Rule  7.35(e). 
ArcaEx  would  publish  the  Indicative 
Match  Price,^  the  matched  volume  and 
Imbalance  relative  to  the  Closing 
Auction.'"  Accordingly,  beginning  at 
12:00  p.m.  (Pacific  Time),  and  updated 
real-time  thereafter,  the  Indicative 
Match  Price  of  the  Closing  Auction  and 
the  volume  available  to  trade  at  such 
price,  and  the  Imbalance  associated 
with  the  Closing  Auction,  if  any,  would 
be  published  via  electronic  means  by 
the  PCX.  The  following  are  examples  of 
the  foregoing: 

Example  3;  (1)  Limit-on-Close  Order  to  buy 
1000  shares  at  50; 

(2)  Limit-on-Close  Order  to  sell  5000  at  40: 
and 

(3)  Market-on-Close  Order  to  sell  2000 
shares 

In  this  example,  ArcaEx  would  publish  an 
Indicative  Match  Price  of  40,  a  match  volume 
of  1000  shares,  and  an  Imbalance  of  1000 
shares. 

Example  2:  (1)  Market-on-CIose  to  buy 
3000  shares; 

(2)  Market-on-Close  to  sell  1000  shares; 

(3)  Limit  Order  to  sell  1000  shares  at  41; 
and 

(4)  Limit  Order  to  sell  1000  shares  at  41.25. 
In  this  example,  ArcaEx  would  publish  an 

Indicative  Match  Price  of  41,25  and  a  match 


5  See  PCXE  Rule  l.l(aa)  (deanition  of  "Nasdaq 
Security"). 

''See  proposed  PCXE  Rule  7.31(dd)  (definition  of 
Market-on-Close  Order  ("MOC")). 

"  See  proposed  PCXE, Rule  7.31(ee)  (definition  of 
Limil-on-close  Order  ("IX)C")). 

"See  PCXE  Rule  l.l(q)  (definiUon  of  "Timed 
Order") 

sSee  PCXE  Rule  l.l(r).  Pursuant  to  this  current 
proposed  rule  change,  the  definition  of  "Indicative 
Match  Price"  in  PCXE  Rule  l.l(r)  would  be  changed 
tb  reflect  the  inclusion  of  the  Closing  Auction. 

'"The  proposed  rule  change  also  provides  for  the 
publication  of  the  Indicative  Match  Price  and 
Imbalance  following  a  trading  halt. 
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volume  of  3000  shares,  but  would  not 
publish  an  Imbalance. 

If  an  Indicative  Match  Price  does  not 
exist.  ArcaEx  would  indicate,  via 
electronic  means,  that  such  a  price  does 
not  exist. 

If  the  difference  between  the 
Indicative  Match  Price  and  the  last  sale 
during  normal  market  hours,  as 
determined  by  the  consolidated  tape, 
were  equal  to  or  greater  than  a 
predetermined  amount,  as  determined 
from  time  to  time  by  the  PCXE.  ArcaEx 
would  assign  a  "SIG"  designator  to  the 
Indicative  Match  Price  and  publish  the 
designator  \ia  electronic  means  as 
determined  by  the  PCXE. 

Any  Imbalance  in  the  Closing  Auction 
mav  be  reduced  bv  new  orders,  entered 
on  the  side  of  the  market  opposite  the 
Imbalance,  pursuant  to  the  following 
priority:  (1)  Market-on-Close  Orders:  (2) 
Limited  Priced  Orders  designated  for 
the  Late  Trading  Session  and  entered 
prior  to  the  Closing  Auction;  and  (3) 
Limit-on-Close  Orders. 

Between  1:00  p.m.  (Pacific  Time)  and 
the  conclusion  of  the  Closing  Auction. 
Limited  Price  Orders  eligible  for  the 
Late  Trading  Session  may  be  cancelled, 
but  Market-on-Close  Orders  and  Limit- 
on-Close  Orders  may  not  be  cancelled. 
In  addition,  between  1:00  p.m.  (Pacific 
Time)  and  the  conclusion  of  the  Closing 
Auction,  Market-on-Close  Orders  and 
Limit  on-Close  Orders  that  reduce  the 
Imbalance  may  be  entered  on  the 
opposite  side  of  the  Imbalance; 
however,  any  time  before  the  Closing 
Auction,  Market-on-Close  Orders  and 
Limit-on-Close  Orders  that  create 
equilibrium  and  thereafter  increase  the 
Imbalance  would  be  rejected.'^ 

ArcaEx  would  determine  the  price  of 
the  Closing  Auction  as  follows:  if  there 
is  no  Imbalance,  orders  would  be 
executed  in  the  Closing  Auction  at  the 
Indicative  Match  Price  as  of  1:02  p.m. 
(Pacific  Time.)  Conversely,  if  an 
Imbalance  exists,  or  if  equilibrium  exists 
between  buy  Market-on-Close  Orders 
and  sell  Market-on-Close  Orders  and  an 
Indicative  Match  Price  does  not  exist,  as 
many  buy  Market-on-Close  Orders  and 
sell  Market-on-Close  Orders  as  possible 
would  be  matched,  on  a  time  priority 


'  Market-on-Close  Orders  and  Limit-on-Close 
Orders  that  are  of  a  size  to  "flip"  the  Imbalance 
from  a  buy  to  a  sell  would  be  rejected.  The 
following  is  an  example  of  the  foregoing:  (1)  Limit- 
on-Close  Order  to  buy  1000  shares;  (2)  Limit-on- 
Close  Order  to  sell  1500  shares,  creating  an 
Imbalance  of  500  shares  on  the  sell  side.  A  Market- 
on-Close  Order  or  Limit-on-Close  Order  to  buy  500 
shares  would  be  permitted  because  it  achieves 
equilibrium  However,  a  Market-on-Close  Order  or 
Limit-on-Close  Order,  to  buy  1000  shares  would  not 
be  permitte.^  as  it  would  inverse  the  Imbalance  of 
500  shares  on  the  sell  side  to  an  Imbalance  of  500 
shares  on  the  buy  side. 


basis  as  follows:  (1)  At  the  midpoint  of 
the  NBBO  '2  at  1:02  p.m.  (Pacific  Time), 
provided  that  the  NBBO  of  the  market 
centers  that  are  still  open  is  not  locked 
or  crossed;  or  (2)  at  the  locked  price  if 
the  NBBO  is  locked  at  1:02  p.m.  (Pacific 
Time);  or  (3)  if  the  NBBO  is  crossed  at 
1:02  p.m.  (Pacific  Time)  and  ArcaEx  is 
a  party  to  the  crossed  market,  at  the  bid 
(offer)  side  of  the  BBO  ^'^  which  is 
crossed  with  the  NBBO;  or  (4)  if  the 
NBBO  is  crossed  at  1:02  p.m.  (Pacific 
Time)  and  ArcaEx  is  not  a  party  to  the 
crossed  market,  at  the  last  regular  sale 
during  market  hours  as  determined  by 
the  consolidated  tape.  Such  executions 
would  be  designated  with  a  modifier  to 
identify'  them  as  Closing  Auction  trades. 
The  Market-on-Close  Orderb  that  are 
eligible  for,  but  not  executed  in  the 
Closing  Auction,  would  be  cancelled 
immediately  upon  conclusion  of  the 
Closing  Auction. 

Limited  Price  Orders  designated  for 
the  Late  Trading  Session  entered  before 
1  p.m.  (Pacific  Time)  would  participate 
in  the  Closing  Auction.  Limited  Price 
Orders  designated  for  the  Late  Trading 
Session  entered  after  1  p.m.  (Pacific 
Time)  would  become  eligible  for 
execution  at  1:02  p.m.  (Pacific  Time)  or 
at  the  conclusion  of  the  Closing 
Auction,  whichever  is  later. 

Finally,  the  PCX  proposes  that  in  the 
event  a  stock  is  halted  and  scheduled  to 
re-open  prior  to  12:55  p.m.  (Pacific 
Time),  a  Halt  Auction  and  Closing 
Auction  would  be  conducted.  However, 
in  the  event  a  stock  is  halted  and  is 
thereafter  scheduled  to  re-open  at  12:55 
p.m.  (Pacific  Time)  or  later,  no  Closing 
Auction  would  occur  for  that  security 
Instead,  a  Halt  Auction  would  be 
conducted. i* 

The  proposed  rule  change,  as 
amended,  is  intended  to  expand  the 
trading  auction  process  by  adding  the 
Closing  Auction  to  the  Late  Trading 
Session  and  to  clarify  the  type  of  orders 
available  for  execution  during  the  Late 
Trading  Session. 

2.  Statutory  Basis 

The  PCX  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  efb)'^'  of  the  Act,  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5), '^^  in  particular,  because 
it  is  designed  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 


■-•  See  PCXE  Rule  l.l(dd)  (definition  of  "national 
best  bid  or  ofler  '  ("NBBO")). 

> '  See  PCXE  Rule  1.1(h)  (definition  of  "best  bid 
or  offer"  ("BBC")). 

'■•  See  proposed  PCXE  Rule  7.3(g)(1). 

'5  15U.S.C.78f(b). 

•«15U.S.C.78f(b)(5). 


transactions  in  securities,  and  to  remove 
impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Reguloton,'  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulator}^  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  concerning 
the  proposed  rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  ,35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  jor 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
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SR-PCX-2003-24  and  should  be 
submitted  by  November  12.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Do(  .  n3-2fiC45  Filed  10-21-03;  8:45  am] 

BILLING  CODE-8010-01-U 


SOCIAL  SECURITY  ADMINISTRATION 

Office  of  the  Commissioner;  Cost-ot- 
Living  Increase  and  Other 
Determinations  for  2004 

AGENCY:  Social  Securitv  Administration. 
action:  Notice. 

SUMMARY:  The  Commissioner  has 
determined — 

(1)  A  2.1  percent  cost-ofdiving 
increase  in  Social  Security  benefits 
under  title  II  of  the  Social  Security  Act 
(the  Act),  effective  for  December  2003; 

(2)  An  increase  in  the  Federal 
Supplemental  Securitv  Income  (SSI) 
monthly  benefit  amounts  under  title 
XVI  of  the  Act  for  2004  to  $564  for  an 
eligible  individual.  S846  for  an  eligible 
individual  with  an  eligible  spouse,  and 
$282  for  an  essential  person; 

(3)  The  student  earned  income 
exclusion  to  be  Si. 370  per  month  in 
2004  but  nut  more  than  $5,520  in  all  of 
2004: 

(4)  The  dollar  fee  limit  for  services 
performed  as  a  representative  payee  to 
be  S31  per  month  (S59  per  month  in  the 
case  of  a  beneficiary  who  is  disabled 
and  has  an  alcoholism  or  drug  addiction 
condition  that  leaves  him  or  her 
incapable  of  managing  benefits)  in  2004; 

(5)  The  national  average  wage  index 
for  2002  to  be  S33.252.09; 

(6)  The  Old-Age.  Survivors,  and 
Disability  Insurance  (OASDI) 
contribution  and  benefit  base  tn  be 
S87.900  for  remuneration  paid  in  2004 
and  self-employment  income  earned  in 
taxable  years  beginning  in  2004; 

(7)  The  monthly  exempt  amounts 
under  the  Social  Security  retirement 
earnings  test  for  taxable  vears  ending  in 
calendar  vear  2004  to  be  S970  and 
S2.590: 

(8)  The  dollar  amounts  ("bend 
points")  used  in  the  primary  insurance 
amount  benefit  formula  for  workers  who 
become  eligible  for  benefits,  or  who  die 
before  becoming  eligible,  in  2004  to  be 
S612  and  S3. 689; 

(9)  The  dollar  amounts  ("bend 
points")  used  in  the  formula  for 
computing  maximum  family  benefits  for 
workers  who  become  eligible  for 


"  17  CFR  200.30-3(a)(12). 


benefits,  or  who  die  before  becoming 
eligible,  in  2004  to  be  S782,  Si. 129,  and 
Sl,472; 

(10)  The  amount  of  taxable  earnings  a 
person  must  have  to  be  credited  with  a 
quarter  of  coverage  in  2004  to  be  S900; 

(11)  The  "old-law"  contribution  and 
benefit  base  to  be  $65,100  for  2004; 

(12)  The  monthly  amount  deemed  to 
constitute  substantial  gainful  activity  for 
statutorily  blind  individuals  in  2004  to 
be  Si. 350,  and  the  corresponding 
amount  for  non-blind  disabled  persons 
to  be  SB  10: 

(13)  The  earnings  threshold 
establishing  a  month  as  a  part  of  a  trial 
work  period  to  ^e  S580  for  2004;  and 

(14)  Coverage^' thresholds  for  2004  to 
be  $1 ,400  for  domestic  workers  and 
Si, 200  for  election  workers. 

FOR  FURTHER  INFORMATION  CONTACT; 
Jeffrey  L.  Kunkel,  Office  of  the  Chief 
Actuar\',  Social  Security 
Administration,  6401  Security 
Boulevard,  Bahimore.  MD  21235.  (410) 
965-3013.  Information  relating  to  this 
announcement  is  available  on  our 
Internet  site  at  http:// 
v\i\'w. socialsecurity.gov/OACT/COLA/ 
index.html.  For  information  on 
eligibility  or  claiming  benefits,  call  1- 
800-772-1213  or  TtV  1-800-325-0778. 
or  visit  our  Internet  site.  Social  Security 
Online,  at  http:// 
w'W'w. socialsecuritv.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Act,  the 
Commissioner  must  publish  within  45 
days  after  the  close  of  the  third  calendar 
quarter  of  2003  the  benefit  increase 
percentage  and  the  revised  table  of 
"special  minimum"  benefits  (section 
215(i)(2)(D)).  Also,  the  Commissioner 
must  publish  on  or  before  November  1 
the  national  average  wage  index  for 
2002  (section  215(a)(1)(D)),  the  OASDI 
fund  ratio  for  2003  (section 
215(i)(2)(C)(ii)).  the  OASDI  contribution 
and  benefit  base  for  2004  (section 
230(a)).  the  amount  of  earnings  required 
to  be  credited  with  a  quarter  of  coverage 
in  2004  (section  213(d)(2)),  the  monthly 
exempt  amounts  under  the  Social 
Security  retirement  earnings  test  for 
2004  (section  203(f)(8)(A)).  the  formula 
for  computing  a  primary  insurance 
amount  for  workers  who  first  become 
eligible  for  benefits  or  die  in  2004 
(section  215(a)(1)(D)),  and  the  formula 
for  computing  the  maximum  amount  of 
benefits  payable  to  the  family  of  a 
worker  who  first  becomes  eligible  for 
old-age  benefits  or  dies  in  2004  (section 
203(a)(2)(C)). 


Cost-of-Living  Increases 
General 

The  next  cost-of-living  increase,  or 
automatic  benefit  increase,  is  2.1 
percent  for  benefits  under  titles  II  and 
XVI  of  the  Act.  Under  title  II.  OASDI 
benefits  will  increase  by  2.1  percent  for 
individuals  eligible  for  December  2003 
benefits,  payable  in  Ianuar\-  2004.  This 
increase  is  based  on  the  authoritv 
contained  in  section  215(i)  of  the  Act 
(42U.S.C.  415(i)). 

Under  title  XVI.  Federal  SSI  payment 
levels  will  also  increase  by  2.1  percent 
effective  for  payments  made  for  the 
month  of  January  2004  but  paid  on 
December  31,  2003.  This  is  based  on  the 
authoritv  contained  in  section  1617  of 
the  Act  (42  U.S.C.  1382f). 

Automatic  Benefit  Increase 
Computation 

Under  section  215(i)  of  the  Act,  the 
third  calendar  quarter  of  2003  is  a  cost- 
of-living  computation  quarter  for  all  the 
purposes  of  the  Act.  The  Commissioner 
is.  therefore,  required  to  increase 
benefits,  effective  for  December  2003. 
for  individuals  entitled  under  section 
227  or  228  of  the  Act.  to  increase 
primar\-  insurance  amounts  of  all  other 
individuals  entitled  under  title  II  of  the 
Act.  and  to  increase  maximum  benefits 
payable  to  a  family.  For  December  2003. 
the  benefit  increase  is  the  percentage 
increase  in  the  Consumer  Price  Index 
for  Urban  Wage  Earners  and  Clerical 
Workers  from  the  third  quarter  of  2002 
to  the  third  quarter  of  2003. 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  computation  quarter  shall 
be  the  arithmetic  mean  of  this  index  for 
the  3  months  in  that  quarter.  We  round 
the  arithmetic  mean,  if  necessary,  to  the 
nearest  0.1.  The  Department  of  Labor's 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  for  each 
month  in  the  quarter  ending  September 
30,  2002,  is;  for  July  2002,  176.1;  for 
August  2002,  176.6;  and  for  September 
2002.  177.0.  The  arithmetic  mean  for 
this  calendar  quarter  is  176.6.  The 
corresponding  Consumer  Price  Index  for 
each  month  in  the  quarter  ending 
September  30.  2003.  is;  for  July  2003. 
179.6;  for  August  2003,  180.3;  and  for 
September  2003.  181.0.  The  arithmetic 
mean  for  this  calendar  quarter  is  180.3. 
Thus,  because  the  Consumer  Price  Index 
for  the  calendar  quarter  ending 
September  30.  2003,  exceeds  that  for  the 
calendar  quarter  ending  September  30. 
2002  by  2.1  percent  (rounded  to  the 
nearest  0.1).  a  cost-of-living  benefit 
increase  of  2.1-percent  is  effective  for 
benefits  under  title  II  of  the  Act 
beginning  December  2003. 
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Section  215(i)  also  specifies  that  an 
automatic:  benefit  increase  under  title  II, 
effective  for  December  of  any  year,  will 
be  limited  to  the  increase  in  the  national 
average  wage  index  for  the  prior  year  if 
the  "'OASDI  fund  ratio"  for  that  year  is 
below  20.0  perct    t.  The  OASDI  fund 
ratio  for  a  year  is  the  ratio  of  the 
combined  assets  of  the  Old-Age  and 
Sur\'ivors  Insurance  and  Disability 
Insurance  Trust  Funds  at  the  beginning 
of  that  year  to  the  combined 
expenditures  of  these  funds  during  that 
year.  (The  expenditures  in  the  ratio's 
denominator  exclude  transfer  payments 
between  the  two  trust  funds,  and  reduce 
any  transfers  to  the  Railroad  Retirement 
Account  by  any  transfers  from  that 
account  into  either  trust  fund.)  For 
2003.  the  0,\SDI  fund  ratio  is  assets  of 
Si. 377, 96,5  million  divided  by  estimated 
expenditures  of  ,S475,178  million,  or 
290.0  percent.  Because  the  290.0- 
percent  OASDI  fund  ratio  exceeds  20.0 
percent,  the  automatic  benefit  increase 
for  December  2003  is  not  limited. 

Title  II  Benefit  Amounts 

In  accordance  with  section  215(i)  of 
the  Act.  in  the  case  of  workers  and 
family  members  for  whom  eligibility  for 
benefits  [i.e..  the  worker's  attainment  of 
age  62,  or  disability  or  death  before  age 
62)  occurred  before  2004.  benefits  will 
increase  by  2.1  percent  beginning  with 
benefits  for  December  2003  which  are 
payable  in  January  2004.  In  the  case  of 
first  eligibility  after  2003.  the  2.1 
percent  increase  will  not  apply. 

For  eligibility  after  1978.  benefits  are 
generally  determined  using  a  benefit 
formula  provided  by  the  Social  Security 
Amendments  of  1977  (Pub.  L.  95-216)." 
as  described  later  in  this  notice. 

For  eligibility  before  1979.  we 
determine  benefits  by  means  of  a  benefit 
table.  You  may  obtain  a  copy  of  this 
table  by  writing  to:  Social  Security 
Administration.  Office  of  Public 
Inquiries.  Windsor  Park  Building.  6401 
Security  Boulevard.  Baltimore.  MD 
21235.  The  table  is  also  available  on  the 
Internet  at  address  http:// 
UTH1V.  social  sf^ru  ri  ty.  go  v/OA  CT/ 
PmgData/tableForm.html. 

Section  215(i){2)(D)  of  the  Act 
requires  that,  when  the  Commissioner 
determines  an  automatic  increase  in 
Social  Security  benefits,  the 
Commissioner  will  publish  in  the 
Federal  Register  a  revision  of  the  range 
of  the  primary  insurance  amounts  and 
corresponding  maximum  family  benefits 
based  on  the  dollar  amount  and  other 
provisions  described  in  section 
215(a)(l)(C)(i).  We  refer  to  these  benefits 
as  "special  minimum"  benefits.  These 
benefits  are  payable  to  certain 
individuals  with  long  periods  of 


relatively  low  earnings.  To  qualify  for 
such  benefits,  an  individual  must  have 
at  least  11  "years  of  coverage."  To  earn 
a  year  of  coverage  for  purposes  of  the 
special  minimum  benefit,  a  person  must 
earn  at  least  a  certain  proportion  of  the 
"old-law"  contribution  and  benefit  base 
(described  later  in  this  notice).  For  years 
before  1991.  the  proportion  is  25 
percent;  for  years  after  1990,  it  is  15 
percent.  In  accordance  with  section 
215(a)(l){C)(i).  the  table  below  shows 
the  revised  range  of  primary  insurance 
amounts  and  corresponding  maximum 
family  benefit  amounts  after  the  2.1 
percent  automatic  benefit  increase. 

Special  Minimum  Primary  Insur- 
ance Amounts  and  Maximum  Fam- 
ily Benefits  Payable  for  Decem- 
ber 2003 


Number  of  years  of 
coversige 


11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


... 

.... 
.... 
.... 


Primary 

insurance 

amount 


Maximum 
family 
benefit 


$31.10 

63.00 
95.20 
127.00 
158.80 
190.80 
222.90 
254.90 
286.70 
318.70 
350.90 
382.50 
415.00 
446.90 
478.80 
511.20 
542.80 
574.80 
606.70 
638.70 


$47.30 
95.30 
143.30 
191.00 
238.80 
287.10 
335.20 
383.00 
431.00 
478.80 
527.20 
574.90 
623.60 
671.20 
718.60 
767.50 
815.20 
863.00 
911.30 
958.80 


Title  X17  Benefit  Amounts 

In  accordance  with  section  1617  of 
the  Act.  maximum  SSI  Federal  benefit 
amounts  for  the  aged,  blind,  and 
disabled  will  increase  by  2.1  percent 
effective  January  2004.  For  2003,  we 
derived  the  monthly  benefit  amounts  for 
an  eligible  individual,  an  eligible 
individual  with  an  eligible  spouse,  and 
for  an  essential  person — $552.  S829,  and 
S2 77.  respectively — from  corresponding 
yearly  unrounded  Federal  SSI  benefit 
amounts  of  $6,633.23,  $9,948.73,  and 
$3,324.22.  For  2004,  these  yearly 
unrounded  amounts  increase  by  2.1 
percent  to  S6.772.53.  $10,157.65,  and 
$3,394.03,  respectively.  Each  ot these 
resulting  amounts  must  be  rounded, 
when  not  a  multiple  of  $12,  to  the  next 
lower  multiple  of  $12.  Accordingly,  the 
corresponding  annual  amounts, 
effective  for  2004,  are  $6,768,  $10,152, 
and  $3,384.  Dividing  the  yearly  amounts 


by  12  gives  the  corresponding  monthly 
amounts  for  2004  $564.  $846,  and  $282, 
respectively.  In  the  case  of  an  eligible 
individual  with  an  eligible  spouse,  we 
equally  divide  the  amount  payable 
between  the  two  spouses. 

Title  VIII  of  the  Act  provides  for 
special  benefits  to  certain  World  War  II 
veterans  residing  outside  the  United 
States.  Section  805  provides  that  "lt]he 
benefit  under  this  title  payable  to  a 
qualified  individual  for  any  month  shall 
be  in  an  amount  equal  to  75  percent  of 
the  Federal  benefit  rate  |the  maximum 
amount  for  an  eligible  individual]  under 
title  XVI  for  the  month,  reduced  by  the 
amount  of  the  qualified  individual's 
benefit  income  for  the  month."  Thus  the 
monthly  benefit  for  2004  under  this 
provision  is  75  percent  of  $564,  or 
$423.00. 

Student  Earned  Income  Exclusion 

A  blind  or  disabled  child,  who  is  a 
student  regularly  attending  school, 
college,  or  university,  or  a  course  of 
vocational  or  technical  training,  can 
have  limited  earnings  that  are  not 
counted  against  his  or  her  SSI  benefits. 
The  maximum  amount  of  such  income 
that  may  be  excluded  in  2003  is  Si. 340 
per  month  but  not  more  than  S5.410  in 
all  of  2003.  These  amounts  incPease 
based  on  a  formula  set  forth  in 
regulation  20  CFR  416.1112. 

To  compute  each  of  the  monthly  and 
yearly  maximum  amounts  for  2004.  we 
increase  the  corresponding  unrounded 
amount  for  2003  by  the  latest  cost-of- 
living  increase.  If  the  amount  so 
calculated  is  not  a  multiple  of  $10.  we 
round  it  to  the  nearest  multiple  of  $10. 
The  unrounded  monthly  amount  for 
2003  is  SI. 342. 07.  We  increase  this 
amount  by  2.1  percent  to  $1,370.25, 
which  we  then  round  to  $1,370. 
Similarly,  we  increase  the  unrounded 
yearly  amount  for  2003.  $5,409.89.  by 
2.1  percent  to  $5,523.50  and  round  this 
to  S5.520  Thus  the  maximum  amount 
of  the  income  exclusion  applicable  to  a 
student  in  2004  is  $1,370  per  month  but 
not  more  than  $5,520  in  all  of  2004. 

Fee  for  Services  Performed  as  a 
Representative  Payee 

Secti(ms  205(j)(4)(A)(i)  and 
1631(a)(2)(D)(i)  of  the  Act  permit  a 
qualified  organization  to  collect  from  an 
individual  a  monthly  fee  for  expenses 
incurred  in  providing  services 
performed  as  such  individual's 
representative  payee.  Currently  the  fee 
is  limited  to  the  lesser  of:  (1)  10  percent 
of  the  monthly  benefit  involved;  or  (2) 
$30  per  month  (S58  per  month  in  any 
case  in  which  the  individual  is  entitled 
to  disability  benefits  and  the 
Commissioner  has  determined  that 
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payment  to  the  representative  payee 
would  serve  the  interest  of  the 
individual  because  the  individual  has 
an  alcoholism  or  drug  addiction 
condition  and  is  incapable  of  managing 
such  benefits).  The  dollar  fee  limits  are 
subject  to  increase  by  the  automatic 
cost-of-living  increase,  with  the 
resulting  amounts  rounded  to  the 
nearest  whole  dollar  amount.  Thus  we 
increase  the  current  amounts  by  2.1 
percent  to  S,31  and  S.59  for  2004. 

National  Average  Wage  Index  for  2002 

General 

Under  various  provisions  of  the  .Act, 
several  amounts  increase  automaticallv 
with  annual  increases  in  the  national 
average  wage  index.  The  amounts  are; 
(1)  The  OASDI  contribution  and  benefit 
base;  (2)  the  exempt  amounts  under  the 
retirement  earnings  test;  (3)  the  do.llar 
amounts,  or  "bend  points,"  in  the 
primaPk'  insurance  amoimt  and 
maximum  family  benefit  formulas:  (4) 
the  amount  of  earnings  required  for  a 
worker  to  be  credited  with  a  quarter  of 
coverage;  (5)  the  "old-law"  contribution 
and  benefit  base  (as  determined  under 
section  230  of  the  Act  as  in  effect  before 
the  1977  amendments);  (6)  the 
substantial  gainful  activity  amount 
applicable  to  statutorily  blind 
individuals:  and  (7)  the  coverage 
threshold  for  election  officials  and 
election  workers.  .Mso,  section  3121(x) 
of  the  Internal  Revenue  Code  requires 
that  the  domestic  employee  coverage 
threshold  be  based  on  changes  in  the 
national  average  wage  index. 

In  addition  to  the  amounts  required 
by  statute,  two  amounts  increase 
automaticallv  under  regulatorv 
requirements.  The  amounts  are  (1)  the 
substantial  gainful  activity  amount 
applicable  to  non-blind  disabled 
persons,  and  (2)  the  monthly  earnings 
threshold  that  establishes  a  month  as 
part  of  a  trial  work  period  for  disabled 
beneficiaries. 

Computatiup 

The  determination  of  the  national 
average  wage  inde^  for  calendar  vear 
2002  is  based  on  the  2001  national 
average  wage  index  of  .S32.921  92 
announced  in  the  Federal  Register  on 
October  25.  2002  {67  PR  65620),  along 
with  the  percentage  increase  in  average 
wages  from  2001  to  2002  measured  by 
annual  wage  data  tabulated  by  the 
Social  Security  Administration  (SSA). 
The  wage  data  tabulated  by  SSA  include 
contributions  to  deferred  compensation 
plans,  as  required  by  section  209(k)  of 
the  Act.  The  average  amounts  of  wages 
calculated  directly  from  these  data  were 
531,581.97  and  $31,898.70  for  2001  and 


2002.  respectively.  To  determine  the 
national  average  wage  index  for  2002  at 
a  level  that  is  consistent  with  the 
national  average  wage  indexing  series 
for  1951  through  1977  (published 
December  29,  1978.  at  43  PR  61016),  we 
multiply  the  2001  national  average  wage 
index  of  532,921.92  by  the  percentage 
increase  in  average  wages  from  2001  to 
2002  (based  on  SSA-tabulated  wage 
data)  as  follows  (with  the  result  rounded 
to  the  nearest  cent). 

Amount 

The  national  average  wage  index  for 
2002  is  532.921.92  times  531,898.70 
divided  by  531.581.97,  which  equals 
533.252.09.  Therefore,  the  national 
average  wage  index  for  calendar  vear 
2002  is  533.252.09. 

OASDI  Contribution  and  Benefit  Base 

General 

The  OASDI  contribution  and  benefit 
base  is  S87.900  for  remuneratioapaid  in 
2004  and  self-employment  income 
earned  in  taxable  years  beginning  in 
2004. 

The  OASDI  contribution  and  benefit 
base  ser\'es  two  purposes: 

(a)  It  is  the  maximum  annual  amount 
of  earnings  on  which  OASDI  taxes  are 
paid.  The  OASDI  tax  rate  for 
remuneration  paid  in  2004  is  6.2 
percent  for  employees  and  employers, 
each.  The  OASDI  tax  rate  for  self- 
employment  income  earned  in  taxable 
years  beginning  in  2004  is  12.4  percent. 
(The  Hospital  Insurance  tax  is  due  on 
remuneration,  without  limitation,  paid 
in  2004.  at  the  rate  of  1.45  percent  for 
employees  and  employers,  each,  and  on 
self-employment  income  earned  in 
taxable  years  beginning  in  2004,  at  the 
rate  of  2.9  percent,) 

(b)  It  is  tne  maximum  annual  amount 
of  earnings  used  in  determining  a 
person's  OASDI  benefits. 

Computation 

Section  230(b)  of  the  Act  provides  the 
formula  us^  to  determine  the  OASDI 
contribution  and  benefit  base.  Under  the 
formula,  the  base  for  2004  shall  be  the 
larger  of:  (1)  The  1994  base  of  560.600 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2002  to  that  for 
1992:  or  (2)  the  current  base-(S87.000). 
If  the  resulting  amount  is  not  a  multiple 
of  5300.  it  shall  be  rounded  to  the 
nearest  multiple  of  5300. 

Amount 

Multiplying  the  1994  OASDI 
contribution  and  benefit  base  amount 
(560,600)  by  the  ratio  of  the  national 
average  wage  index  for  2002  (533,252.09 
as  determined  above)  to  that  for  1992 
(522,935,42)  produces  the  amount  of 


587,858.72.  We  round  this  amount  to 
587,900.  Because  587,900  exceeds  the 
current  base  amount  of  587,000,  the 
OASDI  contribution  and  benefit  base  is 

587,900  for  2004 

Retirement  Earnings  Test  Exempt 
Amounts 

General 

We  withhold  Social  Security  benefits 
when  a  beneficiary  under  the  normal 
retirement  age  (NRA)  has  earnings  in 
excess  of  the  applicable  retirement 
earnings  test  exempt  amount.  (NRA  is 
the  age  of  initial  benefit  entitlement  for 
which  the  benefit,  before  rounding,  is 
equal  to  the  worker's  priman,"  insurance 
amount.  The  NRA  is  age  65  for  those 
born  before  1938,  and  it  gradually 
increases  to  age  67.)  A  higher  exempt 
amount  applies  in  the  year  in  which  a 
person  attains  his/her  NR.^.,  but  only 
with  respect  to  earnings  in  months  prior 
to  such  attainment,  and  a  lower  exempt 
amount  applies  at  all  other  ages  below 
NRA.  Section  203(f)(8)(B)  of  the  Act,  as 
amended  by  section  102  of  Pub.  L.  104- 
121.  provides  formulas  for  determining 
the  monthly  exempt  amounts.  The 
corresponding  annual  exempt  amounts 
are  exactly  12  times  the  monthly 
amounts. 

For  beneficiaries  attaining  .XR.^  in  the 
year,  we  withhold  51  in  benefits  for 
everv'  S3  of  earnings  in  excess  of  the 
annual  exempt  amount  for  months  prior 
to  such  attainment.  For  all  other 
beneficiaries  under  NRA.  we  withhold 
51  in  benefits  for  ever^'  52  of  earnings 
in  excess  of  the  annual  exempt  amount. 

Computation 

Under  the  formula  applicable  to 
beneficiaries  who  are  under  NRA  and 
who  will  not  attain  NRA  in  2004,  the 
lower  monthlv  exempt  amount  for  2004 
shall  be  the  larger  of:  (1)  The  1994 
monthly  exempt  amount  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  2002  to  that  for  1992;  or  (2)  the 
2003  monthly  exempt  amount  (5960).  If 
the  resulting  amount  is  not  a  multiple 
of  510.  it  shall  be  rounded  to  the  nearest 
multiple  of  510. 

Under  the  formula  applicable  to 
beneficiaries  attaining  NRA  in  2004,  the 
higher  monthly  exempt  amount  for  2004 
shall  be  the  larger  of:  (1)  The  2002 
monthly  exempt  amount  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  2002  to  that  for  2000;  or  (2)  the 
2003  monthly  exempt  amount  (52,560). 
If  the  resulting  amount  is  not  a  multiple 
of  510,  it  shall  be  rounded  to  the  nearest 
multiple  of  510. 

Lower  Exempt  Amount 

Multiplying  the  1994  retirement 
earnings  test  monthly  exempt  amount  gf 
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$670  bv  the  ratio  of  the  national  average 
wage  index  for  2002  {S3.3. 252.09)  to  that 
for  1992  (S22.935.42)  produces  the 
amount  of  $971.38.  We  round  this  to 
S970.  Because  S970  is  larger  than  the 
corresponding  current  exempt  amount 
of  S960.  the  lower  retirement  earnings 
test  monthly  exempt  amount  is  S970  for 
2004.  The  corresponding  lower  annual 
exempt  amount  is  Si  1.640  under  the 
retirement  earnings  test. 

Higher  Exempt  Amount 

Multiplying  the  2002  retirement 
earnings  test  monthly  exempt  amount  of 
32.500  by  the  ratio  of  the  national 
average  wage  index  for  2002 
(S33.252.09)  to  that  for  2000 
(532,154.82)  produces  the  amount  of 
52,585.31.  We  round  this  to  S2.590. 
Because  S2.590  is  larger  than  the 
corresponding  current  exempt  amount 
of  S2.560.  the  higher  retirement  earnings 
test  monthly  exempt  amount  is  S2.590 
for  2004.  The  corresponding  higher 
annual  exempt  amount  is  .$31,080  under 
the  retirement  earnings  test. 

Computing  Benefits  After  1978 

General 

The  Social  Security  Amendments  of 
1977  provided  a  method  for  computing 
benefits  which  generally  applies  when  a 
worker  first  becomes  eligible  for  benefits 
after  1978.  This  method  uses  the 
worker's  "average  indexed  monthly 
earnings"  to  compute  the  primary 
insurance  amount.  We  adjust  the 
computation  formula  each  year  to  reflect 
changes  in  general  wage  levels,  as 
measured  by  the  national  average  wage 
index. 

We  also  adjust,  or  "index."  a  worker's 
earnings  to  reflect  the  change  in  general 
wage  levels  that  occurred  during  the 
worker's  years  of  employment.  Such 
indexation  ensures  that  a  worker's 
future  benefit  level  will  reflect  the 
general  rise  in  the  standard  of  living  that 
will  occur  during  his  or  her  working 
lifetime.  To  compute  the  average 
indexed  monthlv  earnings,  we  first 
determine  the  required  number  of  years 
of  earnings.  Then  we  select  that  number 
of  years  with  the  highest  indexed 
earnings,  add  the  indexcui  earnings,  and 
divide  the  total  amount  by  the  total 
number  of  months  in  those  years.  We 
then  rounti  the  resulting  average  amount 
down  to  the  next  lower  dollar  amount. 
The  result  is  the  average  indexed 
monthly  earnings. 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62.  becoming  disabled 
before  age  62.  or  dying  before  attaining 
age  62.  in  2004,  we  divide  the  national 
average  wage  index  for  2002, 


533,252.09.  by  the  national  average 
wage  index  for  each  year  prior  to  2002 
in  which  the  worker  had  earnings.  Then 
we  multiply  the  actual  wages  and  self- 
employment  income,  as  defined  in 
section  211(b)  of  the  Act  and  credited 
for  each  year,  by  the  corresponding  ratio 
to  obtain  the  worker's  indexed  earnings 
for  each  year  before  2002.  We  consider 
any  earnings  in  2002  or  later  at  face 
value,  without  indexing.  We  then 
compute  the  average  indexed  monthly 
earnings  for  determining  the  worker's 
primary  insurance  amount  for  2004. 

Computing'  the  Primary  Insurance 
Amount 


The  primary  insurance  amount  is  the 
sum  of  thrae  separate  percentages  of 
portions  of  the  average  indexed  monthly 
earnings.  In  1979  (the  first  year  the 
formula  was  ia effect),  these  portions 
were  the  first  Si  80,  the  amount  between 
5180  and  51.085,  and  the  amount  over 
51,085.  We  call  the  dollar  amounts  in 
the  formula  governing  the  portions  of 
the  average  indexed  monthly  earnings 
the  "bend  points"  of  the  formula.  Thus, 
the  bend  points  for  1979  were  $180  and 
51,085. 

To  obtain  the  bend  points  for  2004, 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2002  to 
that  average  for  1977.  We  then  round 
these  results  to  the  nearest  dollar. 
Muhiplying  the  1979  amounts  of  $180 
and  51 ,085  by  the  ratio  of  the  national 
average  w^e  index  for  2002 
($33,252.09)  to  that  for  1977  (59,779.44) 
produces  the  amounts  of  5612.04  and 
53,689.22.  We  round  these  to  5612  and 
53,689.  Accordingly,  the  portions  of  the 
average  indexed  monthly  earnings  to  be 
used  in  2004  are  the  first  5612,  the 
amount  between  5612  and  53,689,  and 
the  amount  over  53,689. 

Consequently,  for  individuals  who 
first  become  eligible  for  old-age 
insurance  benefits  or  disability 
insurance  benefits  in  2004,  oj-  who  die 
in  2004  before  becoming  eligible  for 
benefits,  their  primary  insurance 
amount  will  be  the  sum  of 

(a)  90  percent  of  the  first  5612  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  their  average  indexed 
monthly  earnings  over  5612  and 
through  53,689.  plus 

(c)  15  percent  of  their  average  indexed 
monthly  e^nings  over  53,689. 

We  round  this  amount  to  the  next 
lower  multiple  of  50.10  if  it  is  not 
already  a  multiple  of  50.10.  This 
formula  and  the  rounding  adjustment 
described  above  are  contained  in  section 
215(a)  of  the  Act  (42  U.S.C.  415(a)). 


Maximum  Benefits  Payable  to  a  Family 

General 

The  1977  amendments  continued  the 
long  established  policy  of  limiting  the 
total  monthly  benefits  that  a  worker's 
famih'  may  receive  based  on  his  or  her 
primary  insurance  amount.  Those 
amendments  also  continued  the  then 
existing  relationship  between  maximum 
family  benefits  and  primary  insurance 
amounts  but  did  change  the  method  of 
computing  the  maximum  amount  of 
benefits  that  may  be  paid  to  a  worker's 
family.  The  Social  Securitv  Disability 
Amendments  of  1980  (Pub.  L.  96-265) 
established  a  formula  for  computing  the 
maximum  benefits  payable  to  the  family 
of  a  disabled  worker.  This  formula 
applies  to  the  family  benefits  of  w^orkers 
who  first  become  entitled  to  disability 
insurance  benefits  after  June  30.  1980. 
and  who  first  become  eligible  for  these 
benefits  after  1978.  For  disabled  workers 
initially  entitled  to  disability  benefits 
before  July  1980.  or  whose  disability 
began  before  1979.  we  compute  the 
family  maximum  payable  the  same  as 
the  old-age  and  survivor  family 
maximum. 

Computing  the  Old-Age  and  Sun'ivor 
Family  Maxim  um 

The  formula  used  to  compute  the 
family  maximum  is  similar  to  that  used 
to  compute  the  primary  insurance 
amount.  It  involves  computing  the  sum 
of  four  separate  percentages  of  portions 
of  the  worker's  primary  insurance 
amount.  In  1979.  these  portions  were 
the  first  5230.  the  amount  between  5230 
and  S332.  the  amount  between  S332  and 
5433.  and  the  amount  over  5433.  We 
refer  to  such  dollar  amounts  in  the 
formula  as  the  "bend  points"  of  the 
family-maximum  formula. 

To  obtain  the  bend  points  for  2004. 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2002  to 
that  average  for  1977.  Then  w'e  round 
this  amount  to  the  nearest  dollar. 
Multiplying  the  amounts  of  S230,  5332, 
and  5433  by  the  ratio  of  the  national 
average  wage  index  for  2002 
(533.252.09)  to  that  for  1977  (59.779.44) 
produces  the  amounts  of  S782.05. 
51,128.87,  and  Sl.472.29.  We  round 
these  amounts  to  S782,  51,129.  and 
SI, 472.  Accordingly,  the  portions  of  the 
primary  insurance  amounts  to  be  used 
in  2004  are  the  first  S782.  the  amount 
between  5782  and  Si.  129.  the  amount 
between  51,129  and  51.472.  and  the 
amount  over  51.472. 

Consequently,  for  the  family  of  a 
worker  who  becomes  age  62  or  dies  in 
2004  before  age  62.  we  will  compute  the 
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total  amount  of  benefits  payable  to  them 
so  that  it  does  not  exceed 

(aj  150  percent  of  the  first  S782  of  the 
worker's  primary  insufance  amount, 
plus 

(b)  272  percent  of  the  worker's 
primary  insurance  amount  over  $782 
through  SI. 129,  plus 

(c)  134  percent  of  the  worker's 
primary  insurance  amount  over  Si.  129 
through  51.472.  plus 

(d)  175  percent  of  the  worker's 
primary  insurance  amount  over  Si  .472. 

We  then  round  this  amount  to  the 
next  lower  multiple  of  SO.  10  if  it  is  not 
already  a  multiple  of  SO, 10.  This 
formula  and  the  rounding  adjustment 
described  above  are  contained  in  section 
203(a)  of  the  Act  (42  U.S.C.  403(a)). 

Quarter  of  Coverage  Amount 

General 

The  amount  of  earnings  required  for 
a  quarter  of  coverage  in  2004  is  S900.  A 
quarter  of  coverage  is  the  basic  unit  for 
determining  whether  a  worker  is 
insured  under  the  Social  Security 
program.  For  years  before  1978,  we 
generally  credited  an  individual  with  a 
quarter  of  coverage  for  each  quarter  in 
which  wages  of  S50  or  more  were  paid. 
or  with  4  quarters  of  coverage  for  every 
taxable  year  in  which  S400  or  more  of 
self-emplovment  income  was  earned 
Beginning  in  1978.  employers  generallv 
report  wages  on  an  annual  basis  instead 
of  a  quarterlv  basis.  With  the  change  to 
annual  reporting,  section  352(b)  of  the 
Social  Security  Amendments  of  1977 
amended  section  213(d)  of  the  Act  to 
provide  that  a  quarter  of  coverage  would 
be  credited  for  each  S250  of  an 
individual's  total  wages  and  self- 
employment  income  for  calendar  year 
1978.  up  to  a  maximum  of  4  quarters  of 
coverage  for  the  year. 

Computation 

Under  the  prescribed  formula,  the 
quarter  of  coverage  amount  for  2004 
shall  be  the  larger  of:  (1)  The  1978 
amount  of  S250  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
2002  to  that  for  1976:  or  (2)  the  current 
amount  of  S890.  Section  213(d)  further 
provides  that  if  the  resulting  amount  is 
not  a  multiple  of  $10,  it  shall  be 
rounded  to  the  nearest  multiple  of  SlO. 

Quarter  of  Coverage  Amount 

Multiplying  the  1978  quarter  of 
coverage  amount  (S250)  by  the  ratio  of 
the  national  average  wage  index  for 
2002  (S33.252.09)  to  that  for  1976 
(S9.226.48)  produces  the  amount  of 
S901.00.  We  then  round  this  amount  to 
S900.  Because  S900  exceeds  the  current 
amount  of  S890,  the  quarter  of  coverage 
amount  is  $900  for  2004. 


"Old-Law"  Contribution  and  Benefit 
Base 

General 

The  "old-law"  contribution  and 
benefit  base  for  2004  is  565,100,  This  is 
the  base  that  would  have  been  effective 
under  the  Act  without  the  enactment  of 
the  1977  amendments.  We  compute  the 
base  under  section  230(b)  of  the  Act  as 
it  read  prior  to  the  1977  amendments. 

The  "old-law"  contribution  and 
benefitbase  is  used  by: 

(a)  The  Railroad  Retirement  program 
to  determine  certain  tax  liabilities  and 
tier  11  benefits  payable  under  that 
program  to  supplement  the  tier  I 
payments  which  correspond  to  basic 
Social  Security  benefits. 

(b)  The  Pension  Benefit  Guaranty 
Corporation  to  determine  the  maximum 
amount  of  pension  guaranteed  under  the 
Employee  Retirement  Income  Security 
Act  (as  stated  in  section  230(d)  of  the 
Social  Security  Act). 

(c)  Social  Security  to  determine  a  year 
of  coverage  in  computing  the  special 
minimum  benefit,  as  described  earlier, 
and 

(d)  Social  Security  to  determine  a  year 
of  coverage  (acquired  whenever 
earnings  equal  or  exceed  25  percent  of 
the  "old-law"  base  for  this  purpose 
only)  in  computing  benefits  for  persons 
who  are  also  eligible  to  receive  pensions 
based  on  emplo\Tnent  not  covered 
under  section  210  of  the  Act. 

Computation 

The  "old-law"  contribution  and 

benefit  base  shall  be  the  larger  of:  (1) 
The  1994  "old-law"  base  ($45,000) 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2002  to  that  for 
1992:  or  (2)  the  current  "old-law"  base 
($64,500).  If  the  resulting  amount  is  not 
a  multiple  of  S300.  it  shall  be  rounded 
to  the  nearest  multiple  of  S300. 

Amount 

Multiplying  the  1994  "old-law" 
contribution  and  benefit  base  amount 
($45,000)  by  the  ratio  of  the  national 
average  wage  index  for  2002 
(S33.252.09)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$65,241.62.  We  round  this  amount  to 
$65,100.  Because  $65,100  exceeds  the 
current  amount  of  $64,500,  the  "old- 
law"  contribution  and  benefit  base  is 
565,100  for  2004. 

Substantial  Gainful  Activit)'  Amounts 

General 

A  finding  of  disability  under  titles  II 
and  XVI  of  the  Act  requires  that  a 
person,  except  for  a  title  X\T  disabled 
child,  be  unable  to  engage  in  substantial 
gainful  activity  (SGA).  A  person  who  is 


earning  more  than  a  certain  monthly 
amount  (net  of  impairment-related  work 
expenses)  is  ordinarily  considered  to  be 
engaging  in  SGA.  The  amount  of 
monthly  earnings  considered  as  SGA 
depends  on  the  nature  of  a  person's 
disability.  Section  223(d)(4)(A)  of  the 
Act  specifies  a  higher  SGA  amount  for 
statutorily  blind  individuals  under  title 
II  while  Federal  regulations  (20  CFR 
404.1574  and  416.974)  specify  a  lower 
SGA  amoimt  for  non-blind  individuds. 
Both  SGA  amounts  increase  in 
accordance  with  increases  in  the 
national  average  wage  index. 

Computation 

The  monthly  SGA  amount  for 
statutorily  blind  individuals  under  title 
11  for  2004  shall  be  the  larger  of:  (1) 
Such  amount  for  1994  multiplied  by  the 
ratio  of  the  national  average  wage  index 
for  2002  to  that  for  1992:  or  (2)  Such 
amount  for  2003.  The  monthly  SGA 
amount  for  non-blind  disabled 
individuals  for  2004  shall  be  the  larger 
of:  (1)  Such  amount  for  2000  multiplied 
by  the  ratio  of  the  national  average  wage 
index  for  2002  to  that  for  1998;  or  (2) 
such  amount  for  2003.  In  either  case,  if 
the  resulting  amount  is  not  a  multiple 
of  $10,  it  shall  be  rounded  to  the  nearest 
multiple  of  SlO. 

SGA  Amount  for  Statutorily  Blind 
Individuals 

Multiplying  the  1994  monthly  SGA 
amount  for  statutorily  blind  individuals 
(S930)  by  the  ratio  of  the  national 
average  wage  index  for  2002 
($33,252.09)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$1,348.33.  We  then  round  this  amount 
to  $1 ,350.  Because  Si  .350  is  larger  than 
the  current  amount  of  $1,330,  the 
monthly  SGA  amount  for  statutorily 
blind  individuals  is  $1,350  for  2004. 

SGA  Amount  for  Non-Blind  Disabled 
Individuals 

Multiplying  the  2000  monthly  SGA 
^amount  for  non-blind  individuals  (S700) 
by  the  ratio  of  the  national  average  wage 
index  for  2002  ($33,252.09)  to  that  for 
1998  ($28,861.44)  produces  the  amount 
of  $806.49.  We  then  round  this  amount 
to  $810.  Because  $810  is  larger  than  the 
current  amount  of  $800,  the  monthly 
SGA  amount  for  non-blind  individuals 
is  5810  for  2004 

Trial  Work  Period  Karnings  Threshold 

General 

During  a  trial  work  period,  a 
beneficiar\'  receiving  Social  Security 
disability  benefits  may  test  his  or  her 
ability  to  work  and  still  be  considered 
disabled.  We  do  not  consider  sendees 
performed  during  the  trial  work  period 
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as  showing  that  the  disability  has  ended 
until  services  have  been  performed  in  at 
least  9  months  (not  necessarily 
consecutive)  in  a  rnUing  60-nionth 
period.  In  2003,  any  month  in  which 
earnings  exceed  S570  is  considered  a 
month  of  services  for  an  individuaFj; 
trial  work  period.  In  2004.  this  monthly 
amount  increases  to  S580. 

Computation 

The  method  used  to  determine  the 
new  amount  is  set  forth  in  our 
regulations  at  20  CFR  404.1592(b). 
Monthly  earnings  in  2004.  used  to 
determine  whether  a  mcmth  is  part  of  a 
trial  work  period,  is  such  amuunt  for 

2001  (S530)  multiplied  by  the  ratio  of 
the  national  average  wage  index  for 

2002  to  that  for  1999.  or,  if  larger,  such 
amount  for  2003.  If  the  amount  so 
calculated  is  not  a  multiple  of  SIO,  we 
round  it  to  the  nearest  multiple  of  SIO, 

Amount 

Multiplying  the  2001  monthly 
earnings  threshold  (S530)  by  the  ratio  of 
the  national  average  wage  index  for 
2002  (S33.252.09)'to  that  for  1999 
(S30.469.84)  produces  the  amount  of 
S578.40  We  then  round  this  amount  to 
$580.  Because  S580  is  larger  than  the 
current  amount  of  S570.  the  monthly 
earnings  threshold  is  S580  for  2004. 

Domestic  Employee  Coverage 
Threshold 

General 

The  minimum  amount  a  domestic 
worker  must  earaso  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  domestic  employee 
coverage  threshold.  F"or  2004,  this 
threshold  is  SI. 400.  Section  3121(x)  of 
the  Internal  Re^  enue  Code  provides  the 
formula  for  increasing  the  threshold. 

Contputation 

Under  the  formula,  the  domestic 
employee  coverage  threshold  amount 
for  2004  shall  be  equal  to  the  1995 
amount  of  51 .000  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
2002  to  that  for  1993.  If  the  resulting 
amount  is  not  a  multiple  of  SlOO,  it 
shall  be  rounded  to  the  next  lower 
multiple  of  SlOO. 

Domestic  Employee  Coverage  Threshold 
Amount 

Multiplying  the  1995  domestic 
employee  coverage  threshold  amount 
(Si, 000)  by  the  ratio  of  the  national 
average  wage  index  for  2002 
(533,252.09)  to  that  for  1993 
(523,132.67)  produces  the  amount  of 
Si. 437. 45.  We  then  round  this  amount 
to  Si. 400.  Accordingly,  the  domestic 


employee  coverage  threshold  amount  is 
$1,400  for  2004.    ' 

Election  Worker  Coverage  Threshold 

General       j 

The  minimum  amount  an  election 
worker  must  earn  so  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  election  worker 
coverage  threshold.  For  2004.  this 
threshold  is  $1,200.  Section  218(c)(8)(B) 
of  the  Act  provides  the  formula  for 
increasing  the  threshold. 

Computation 

Under  the  formula,  the  election 
worker  coverage  threshold  amount  for 
2004  shall  be  equal  to  the  1999  amount 
of  Si, 000  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2002  to 
that  for  1997.  If  the  amount  so 
determined  is  not  a  multiple  of  $100.  it 
shall  be  rounded  to  the  nearest  multiple 
of SlOO.      I 

Election  Worker  Coverage  Threshold 
Amount 

Multiphing  the  1999  election  worker 
coverage  threshold  amount  ($1,000)  by 
the  ratio  of  the  national  average  wage 
index  for  2002  ($33,252.09)  compared  to 
that  for  1997  ($27,426.00)  produces  the 
amount  of  Si. 212. 43.  We  then  round 
this  amount  to  Si, 200.  Accordingly,  the 
election  worker  coverage  threshold 
amount  is  $1,200  for  2004. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No$.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance;  96.006 
Supplemental  Security  Income) 

Dated:  October  16,  2003. 
Jo  Anne  B.  Bamhart, 
Commissioner  of  Social  Security. 
[FR  Doc.  03-26642  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement.  Material 
Qualification  and  Equivalency  for 
Polymer  Matrix  Composite  Material 
Systems 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  issuance  of  policy 

statement. 

SUMMARY:  This  notice  announces  the 
issuance  of  policy  statement  PS- 
ACE  100-2002-006,  Material 
Qualification  and  Equivalency  for 
Polymer  Matrix  Composite  Material 
Systems.  It  enables  composite  material 


suppliers  to  qualify-  composite  material 
to  a  procedure  acceptable  to  the  FAA. 
An  airframe  manufacturer  can  then 
specify  this  composite  material  to 
fabricate  aircraft  parts  and  perform  a 
smaller  subset  of  testing  to  substantiate 
their  control  of  material  and  fabrication 
processes. 

DATES:  Policy  statement  PS-ACElOO- 
2002-006  was  issued  by  the  Manager  of 
the  Small  Airplane  Directorate  on 
September  15.  2003. 

How  to  Obtain  Copies:  A  paper  copy 
of  policy  statement  PS-ACElOO-2002- 
006  may  be  obtained  by  contacting  Mr. 
Lester  Cheng,  Small  Airplane 
Directorate,  ACE-lll.  901  Locust, 
Kansas  City,  MO  64106.  The  policy 
statement  will  also  be  available  on  the 
Internet  at  http://\M\-w.air\veb.faa.gov/ 
Policy. 

Issued  in  Kansas  City.  Missouri,  on 
Octobers.  2003. 
lames  E,  )ackson, 

Acting  Manager.  Small  A  irplane  Directorate, 
Aircraft  Certification  Ser\'!ce. 

[FR  Doc.  03-26558  Filed  10-21-03;  8:45  am] 

BILLING  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration  y 

[Docket  No.  FMCSA-2003-1 4652] 

Commercial  Driver's  License 
Standards;  Isuzu  Motors  America,  Inc. 
Exemption  Application;  Correction 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice;  correction. 

summary:  FMCSA  published  a 
document  in  the  Federal  Register  of 
October  16,  2003.  68  FR  59677,  which 
contained  two  incorrect  dates.  This 
notice  is  to  notify-  the  public  of  these 
errors  and  make  corrections  to  the 
October  16.  2003  notice.  The  corrections 
change  the  exemption  effective  date  to 
October  16.  2003,  and  thie  exemption 
expiration  date  to  October  17,  2005.  The 
exemption  requirements  remain 
unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Teresa  Doggett,  Transportation 
Specialist,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2990. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  effective  date  for  the  exemption 
was  announced  in  the  October  16,  2003 
notice  as  starting  November  17,  2003. 
This  was  an  error.  The  effective  date 
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should  have  been  October  16.  2003.  Due 
to  an  oversight  bv  the  Office  of  the 
Federal  Register,  the  expiration  date  for 
the  exemption  was  announced  as 
expiring  October  17,  2003.  The 
expiration  date  should  have  been 
October  17.  2005. 

Corrections 

In  the  Federal  Register  of  October  16. 
2003,  m  FR  Doc.  03-261 19.  on  page 
59677,  in  the  first  column  of  the  page, 
correct  the  DATES  to  read:  DATES:  The 
exemption  is  effective  (October  16.  2003. 
The  exemption  expires  October  17. 
2005. 

Issued  on.  October  16,  2003. 
Pamela  M.  Pelcovits, 

Director.  Office  of  Policy,  Plans,  and 

Regulations. 

IFR  Doc  0.3-26686  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Capital  City  Insurance 
Company,  Inc. 

AGENCY:  Financial  Management  Service. 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  1  to 
the  Treasury  Department  Circular  570; 
2003  Revision,  published  lulv  1.  2003. 
at  68  FR  39186. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suretv  Bond  Branch  at  i202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authoritv  as  an  acceptable 
surety  on  Federal  bonds  is  herpb\ 
issued  to  the  following  Cumpaiiv  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circuldr 
570.  2003  Revision,  on  page  39193  to 
reflect  this  addition:  Capital  City 
Insurance  Company.  Inc.  Business 
.■\ddress:  P.O.  Box  212157.  Columbia. 
SC  29221-2157.  Phone:  (803)  731-7728. 
Underwriting  Limitation  b/:  $3,110,000. 


Suretv  Licenses  c/:  AL,  AR,  GA,  IL,  LA, 
MS.  MO.  NC.  OK.  PA.  SC.  TN.  TX.  VA. 
VVV.  Incorporated  IN:  South  Carolina. 

Certificates  of  Authority  expire  on 
June  30.  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  luly  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http:/ /www  .fms.treas.gov/c570/.  A  hard 
copy  may  be  purchased  from  the 
Goverrunent  Printing  Office  (GPO) 
Subscription  Service.  Washington,  DC, 
Telephone  (202)  512-1800  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04643-2. 

Questions  concerning  this  notice  mav 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division,  Suretv  Bond  Branch. 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782.  " 

Dated:  October  14,  2003. 
Wanda  Rogers, 

Director.  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Dor  0.3-26584  Filed  10-21-03;  8:45  am] 

BILLING  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  Internal  Revenue:  Meeting 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

summary:  The  Internal  Revenue  Service 
Advisory  Council  (IRSAC)  will  hold  a 
public  meeting  on  Thursday,  November 
6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Jacqueline  Tilghmd.n.  .Ndtional  Public 
Liaison,  CL:NPL:P.  Room  7569  IR.  1 1 1 1 


Constitution  Avenue,  NW.,  Washington, 
DC  20224,  Telephone:  202-622-6440 
(not  a  toll-free  number).  E-mail  address: 
*pubIicJiaison@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988),  a 
public  meeting  of  the  IRSAC  will  be 
held  on  Thursday.  November  6.  2003, 
from  9  a.m.  to  4  p,m,  in  Room  2140. 
main  Internal  Revenue  Service  building, 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224.  Issties  to  be 
discussed  include:  Offers-in- 
Compromise,  K-1  Matching  Program, 
National  Research  Program.  Tax 
Shelters.  Exam  Cycle  Time.  Post-filing 
Design  Project,  Earned  Income  Tax 
Credit.  Individual  Tax  Identification 
Numbers,  and  Electronic  Filing,  Reports 
from  the  three  IRSAC  sub-groups.  Wage 
&  Investment,  Small  Business/Self- 
Employed,  and  Large  and  Mid-size 
Business  will  also  be  presented  and 
discussed.  Last  minute  agenda  changes 
may  preclude  advance  notice.  The 
meeting  room  accommodates 
approximately  50  people.  IRSAC 
members  and  Internal  Revenue  Service 
officials  inclusive.  Due  to  limited 
seating  and  security  requirements, 
please  call  Jacqueline  Tilghman  to 
confirm  your  attendance.  Ms,  Tilghman 
can  be  reached  at  (202)-622-6440. 
Attendees  are  encouraged  to  arrive  at 
least  30  minutes  before  the  meeting 
begins  to  allow  sufficient  time  for 
purposes  of  security  clearance.  Please 
use  the  main  entrance  at  1111 
Constitution  Avenue  to  enter  the 
building.  Should  you  wish  the  IRSAC  to 
consider  a  written  statement,  please  call 
(202)  622-6440.  or  write  to:  Internal 
Revenue  Service.  Office  of  National 
Public  Liaison,  CL:NPL:P,  1111 
Constitution  Avenue,  NW.,  Room  7569 
IR,  Washington.  DC  20224  or  e-mail: 
*p  ublicjiaison  @irs  gov. 

Dated:  October  15,  2003. 
Cynthia  A.  Vanderpool, 

Designated  Federal  Official,  Acting  Branch 

Chief.  Liaison/Tax  Forum  Branch. 

(FR  Doc.  03-26685  Filed  10-21-03;  8:45  am) 

BILLING  CODE  •183C-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule 
and  Notice  docunnents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

[Docket  No.  030930242-3242-01] 

National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Public 
Comments  on  the  Potential  Market 
Impact  of  Proposed  Stockpile 
Disposals  in  FY  2004  and  FY  2005 

(Airreriion 

in  notice  document  03-26106 
beginning  on  page  .59581  in  the  issue  of 


Thursday,  October  16,  2003,  make  the 
following  (X)rrection: 

On  page  59582,  Attachment  1  should 
appear  as  follows: 


Attachment  i— Proposed  Revision  to  FY  2004  Annual  Material  Pi-an  (,AMP)  and  Proposed  FY  2005  AMP 


Material 


Units 


Current  FY 
2004  quantity 


Revised  FY 
2004  quantity 


Proposed  FY 
2005  quantity 


Aluminum  Oxide.  Abrasive  

Bauxite,  Refractory  , 

Ber/I  Ore  

Beryllium  Metal 

Beryllium,  Copper  Master  Alloy 

Cadmium  

Celestite 

Chromite,  Chemical  

Chromite,  Refractory  .--.. 

Chromium    Ferrc 

Chromium,  Metal  

Cobalt  .• 

Coiumbium  Concentrates  (Minerals)  .. 

Columbium  Meta'  Ingots   

Diamond  Stone  

Fluorspar,  Acid  Grade 

Fluorspar,  Metallurgical  Grade  

Germanium  

Graphite   

Iodine     

Jewel  Bearings  ,. 

Kyanite 

Lead  

Manganese,  Battery  Grade  Natural  ... 
Manganese,  Batfery  Grade  Synthetic 

Manganese,  Chemical  Grade  

Manganese,  Ferro  

Manganese,  Metal  Electrolytic  

Manganese,  Metallurgical  Grade    

Mica  (All  Types)  

Palladium  

Platinum , 

Platinum — Indium  , 

Quartz  Crystals ; , 

Quinidine  

Sebacic  Acid 


ST  .... 
LCT  .. 
ST  .... 
ST  .... 
ST  .... 

LB 

SDT  .. 
SOT  .. 
SDT  .. 
ST  .... 
ST  .... 
LB  Co 
LBCb 
LBCb 

ct  

SDT  .. 
SDT  .. 
KG  .... 
ST  .... 

LB 

PC  .... 
SDT  .. 
ST  .... 
SDT  .. 
SDT  .. 
SDT  .. 
ST  .... 
ST  .... 
SDT  .. 

LB 

TrOz 
TrOz 
TrOz 

LB 

Oz  ... 
LB  .... 


6.000 

•  43,000 
-  4,000 

40 

'  1 ,200 

'  400.000 

M  2.794 

M  00.000 

1  100.000 

150,000 

500 

6,000,000 

560,000 

20,000 

■  600,000 

■  12,000 

■  60,000 

8,000 

■  2,000 

1 ,000,000 

82,051,558 

0 

60,000 

30,000 

■3.011 

40,000 

50,000 

2,000 

■  250.000 
'  5,000,000 
13  200.000 

•  25,000 

6,000 

■  150,000 
12,211,122 

600,000 


110.000 


50 


'  6,000 

■  43,000 
■  4,000 

40 

'  1 ,200 

0 

1  6,000 

•  100,000 

•  100,000 
110,000 

500 

6.000,000 

560,000 

20,000 

'  400,000 

■  12.000 
•60,000 

8.000 

0 

1.000,000 

82,051,558 

0 

■  60  000 
30,000 
'  3,011 

'  40,000 

50,000 

•2,000 

'  250,000 

'1,000.000 

13  100,000 

125,000 

6.000 

-■  25,000 

0 

■  600,000 
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Attachment  i --proposed  Revision  'c 


Materia! 


Talc  

Tantalum  CarDiOe  Powaer  

Tantalum  Me'a^  ingots        

Tantalum  Metal  Powaer    

Tantalum  Minerals  

Tantalum  OxiOe 

Thorium  Nitrate    

Tin 

Titanium  Sponge  

Tungsten.  Ferro  

Tungsten,  Metal  Powde'    

Tungsten  Ores  &  Concentrates 
Vegetable  Tannin  Extract.  Ctiestnut  ... 
Vegetable  Tannm  Extract.  Quebracho 

Vegetable  Tannin  Extract,  Wattle  

Zinc  


FY  2004  Ann^a.  MA'EniA. 


P_AN  ;AMPi  A\-;  Pcoccse:  FY  2005  AMP— 


Units 


Current  FY 
2004  quantity 


Revised  FY 
2004  quantity 


Proposed  FY 

2005  quantity 


ST  

LBTa 
LBTa 
LBTa 
LBTa 
LBTa 

LB 

MT 

ST  

LBW 
LBW 
LBW 

LT 

LT 

LT 

ST  


M 
M 

MO 

140 

500 

20 

'27,100 

12 

'  7 

300 

300 

4,000 

50 


50 


000 
000 

000 
000 
.000 
,000 
000 
,000 
,000 
000 
000 
000 

0 
000 

0 
000 


250 
6.500 


M.OGO 
M.OOO 

"■iCOOO 

40  000 

•  500.000 

20.0001 

.^27.100.000 

12,000 

'7,000 

300,000 

300.000 

4.000.000 

•250 

•  50  000 

■  6.500 

50.000 


Notes: 

■  Actual  quantit>  will  be  iimited  to  remaining  sales  authority  or  inventory. 

■  The  radioactive  nature  of  this  material  may  restrict  sales  or  disposal  options   E^c^^s  a'e 
nomicaliy  feasible  disposition  of  the  materia' 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  2,  101  and  102 

[USCG-2003-14792] 

RIN  1625-AA69 

Implementation  of  National  Maritime 
Security  Initiatives 

AGENCY:  C;ndst  Guard.  DHS. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 

published  a  series  of  final  rules  in 
tddav's  Federal  Register  that  adopt. 
with  changes,  the  series  of  temporary 
interim  rules  published  July  1,  2003, 
which  promulgate  maritime  security 
requirements  mandated  h\  the  Maritime 
Transportation  Sei  urity  Act  of  2002. 

This  final  rule  establishes  the  general 
regulations  for  maritime  security  and 
provides  the  summary  of  the  cost  and 
benefit  assessments  for  the  entire  suite 
of  final  rules  published  today.  The 
discussions  provided  within  each  of  the 
other  final  rules  are  limited  to  the 
specific  requirements  they  contain. 
DATES:  This  final  rule  is  effective 
November  21.  2003.  On  July  1,  2003,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this 
final  rule 

ADDRESSES:  Comments  and  material 
received  fr;.m  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  m  the  docket,  are  part 
of  docket  USCG-2003-14792  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SVV., 
Washington.  DC,  between  9  a.m.  and  5 
p.m..  Monduv  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

You  may  inspect  the  rriaterial 
incorporated  by  reference  at  room  1409, 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  S\V.,  Washington,  DC 
20.593-0001  between  8:30  a'^^m.  and  3:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-6277.  Copies  of  the  material 
are  available  as  indicated  in  the 
incorporation  b\  Reference"  section  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  final  rule, 
call  Captain  Kevin  Dale  (G-MPS),  U.S. 
Coast  Guard  by  telephone  202-267- 
6193  or  by  electronic  mail  at 
kdale'&comdt.uscg.mil.  If  you  have 


questions  otti  viewing  the  docket,  call 
Andrea  M.  Jenkins,  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 


0271. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  1,  2003,  we  published  a 
temporary  interim  rule  with  request  for 
comments  and  notice  of  public  meeting 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  in  the 
Federal  Register  (68  FR  39240).  This 
temporary  interim  rule  was  one  of  six 
temporary  interim  rules  published  in 
the  July  1,  2003.  issue  of  the  Federal 
Register,  each  addressing  maritime 
security.  On  July  16,  2003,  we  published 
a  document  correcting  typographical 
errors  and  omissions  in  that  rule  (68  FR 
41914). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary  interim 
rules  by  July  31,  2003.  The  majority  of 
these  letters  contained  multiple 
comments,  some  of  which  applied  to  the 
docket  to  vvhich  the  letter  was 
submitted,  and  some  of  which  applied 
to  a  different  docket.  For  example,  we 
received  several  letters  in  the  docket  for 
the  temporary  interim  rule  titled 
"Implemeotatiion  of  National  Maritime 
Security  Initiatives"  that  contained 
comments  in  that  temporary  interim 
rule,  plus  comments  on  the  "Vessel 
Security"  temporary  interim  rule.  We 
have  addressed  individual  comments  in 
the  preamble  to  the  appropriate  final 
rule.  Additionally,  we  had  several 
commenters  submit  the  same  comment 
to  all  six  dockets.  We  counted  these 
duplicate  submissions  as  only  one 
letter,  and  we  addressed  each  comment 
within  that  letter  in  the  preamble  for  the 
appropriate  final  rule.  Because  of 
statutorily  imposed  time  constraints  for 
publishing  these  regulations,  we  were 
unable  to  consider  comments  received 
after  the  period  for  receipt  of  comments 
closed  on  July  31,  2003. 

A  public  meeting  was  held  in 
Washington,  DC,  on  July  23,  2003,  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes"  section. 

In  order  to  focus  on  the  changes  made 
to  the  regulatory  text  since  the 
temporary  interim  rule  was  published, 
we  have  adopted  the  temporary  interim 
rule  and  set  out.  in  this  final  rule,  only 
the  changes  made  to  the  temporary 
interim  rule.  To  view  a  copy  of  the 
complete  regulatory  text  with  the 
changes  shown  in  this  final  rule,  see 
h  ttp  ://i\^'\v.  uscg.mil/hq/g-m/mp/ 
index.htm. 


Background  and  Purpose 

In  the  aftermath  of  September  11, 
2001 .  the  Commandant  of  the  Coast 
Guard  reaffirmed  the  Coast  Guard's 
Maritime  Homeland  Sec:uritv  mission 
and  its  lead  role-in  coordination  with 
the  Department  of  Defense;  Federal. 
State.  Indian  Tribal,  and  local  agencies: 
owners  and  operators  of  vessels  and 
marine  facilities;  and  others  with 
interests  in  our  nation's  Marine 
Transportation  System  (MTS) — to 
detect,  deter,  disrupt,  and  respond  to 
attacks  against  U.S.  territory, 
population,  vessels,  facilities,  and 
critical  maritime  infrastructure  by 
terrorist  organizations. 

In  November  2001,  the  Commandant 
of  the  Coast  Guard  addressed  the 
International  Maritime  Organization 
(IMO)  General  Assembly,  urging  that 
body  to  consider  an  international 
scheme  for  port  and  shipping  security. 
Recommendations  and  proposals  for 
comprehensive  security  requirements, 
including  amendments  to  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974.  (SOLAS)  and  the  new 
International  Ship  and  Port  Facility 
Security  Code  (ISPS  Code),  were 
developed  at  a  series  of  intersessional 
maritime  security  work  group  meetings 
held  at  the  direction  of  the  IMO's 
Maritime  Safety  Committee. 

The  Coast  Guard  submitted 
comprehensive  security  proposals  in 
January  2002  to  the  intersessional 
maritime  security  work  group  meetings 
based  on  work  we  had  been 
coordinating  since  October  2001.  Before 
each  intersessional  meeting,  the  Coast 
Guard  held  public  meetings  and 
coordinated  several  outreach  meetings 
with  representatives  from  major  U..S. 
and  foreign  associations  for  shipping, 
labor,  and  ports.  We  also  discussed 
maritime  security  at  each  of  our  Federal 
■\dvisory  Committee  meetings  and  held 
meetings  with  other  Federal  agencies 
with  securitv  responsibilities. 

On  January  28-30.  2002.  the  Coast 
Guard  held  a  public  workshop  in 
Washington.  DC.  attended  bv  more  than 
300  individuals,  including  members  of 
the  public  and  private  sectors,  and 
representatives  of  the  national  and 
international  marine  community  (66  FR 
65020.  December  17,  2001;  docket 
number  USCG-2001-11138).  Their 
comments  indicated  the  need  for  ' 
specific  threat  identification,  analysis  of 
threats,  and  methods  for  developing 
performance  standards  to  plan  for 
response  to  maritime  threats. 
Additionally,  the  public  comments 
stressed  the  importance  of  uniformity  in 
the  application  and  enforcement  of 
requirements  and  the  need  to  establish 
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threat  levels  with  a  means  to 

communicate  threats  to  the  MTS. 

At  the  Marine  Safety  Committee's 
76th  session  and  subsequent 
discussions  internationally,  we 
considered  and  ad\anced  U.S.  proposals 
for  maritime  security  that  took  into 
account  this  public  and  agency  input. 
The  Coast  Guard  considers  both  the 
SOLAS  amendments  and  the  ISPS  Code, 
as  adopted  by  the  INK)  Diplomatic 
Conference  in  December  2002,  to  reflect 
current  industry,  public,  and  agency 
concerns.  The  entrv'  into  force  date  of 
both  the  ISPS  Code  and  related  SOLAS 
amendments  is  )uly  1.  2004.  with  the 
exception  of  the  Automatic 
Identification  System  (AIS).  The  AIS 
implementation  date  for  vessels  on 
international  voyages  was  accelerated  to 
no  later  than  December  31,  2004, 
depending  on  the  particular  class  of 
SOLAS  vessel. 

Domestically,  the  Coast  Guard  had 
existing  regulations  for  the  security  of 
large  passenger  vessels,  found  in  33  CFR 
parts  120  and  128.  The  Coast  Guard 
issued  complementary  guidance  in  the 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  3-96,  Change  1, 
Security  for  Passenger  Vessels  and 
Passenger  Terminals.  Prior  to 
development  of  additional  regulations, 
the  Coast  Guard,  with  input  from  the 
public,  assessed  the  current  state  of  port 
and  vessel  security  and  their 
vulnerabilities.  To  accomplish  this,  the 
Coast  Guard  conducted  the  previously 
mentioned  lanuary  2002  public 
workshop  to  assess  existing  MTS 
security  standards  and  measures  and  to 
gather  ideas  on  possible  improvements. 
Based  on  the  comments  received  at  the 
workshop,  the  Coast  Guard  cancelled 
.NVIC  3-96  (Security  for  Passenger 
Vessels  and  Passenger  Terminals)  and 
issued  a  new  NVIC  4-02  (Security  for 
Passenger  Vessels  and  Passenger 
Terminals),  which  was  developed  in 
conjunction  with  the  International 
Council  of  Cruise  Lines,  that 
incorporated  guidelines  consistent  with 
international  initiatives  (the  ISPS  Code 
and  SOLAS).  Additional  NVICs  were 
also  published  to  further  guide  maritime 
security  efforts,  including  NVIC  9-02 
(Guidelines  for  Port  Security 
Committees,  and  Port  Securitv  Plans 
Required  for  U.S.  Ports).  NVIC  10-02 
(Securitv  Guidelines  for  Vessels),  and 
NVIC  11-02  (Security  Guidelines  for 
Facilities).  The  documents  are  available 
in  the  public  docket  (USCG-2002- 
14069)  for  review  at  the  locations  under 
ADDRESSES. 

Organization 

We  have  kept  the  maritime  security 
regulations  segmented  in  six  separate 


final  rules.  For  ease  of  reading  and 
comprehension,  the  final  rules  carry  the 
same  organization  as  the  temporary 
interim  rules.  Five  of  the  final  rules 
complete  the  new  subchapter  H,  which 
was  added  by  the  temporary'  interim 
rules,  in  chapter  I  of  title  33  of  the  Code 
of  Federal  Regulations  (subchapter  H). 
The  final  rule  "Automatic  Identification 
Svstem;  Vessel  Carriage  Requirement" 
(USCG-20G3-14757).  published 
elsewhere  in  today's  Federal  Register, 
finalizes  the  changes  made  to  parts  26, 
161,  164,  and  165  in  Title  33  of  the  Code 
of  Federal  Regulations  regarding  AIS.  A 
brief  description  of  each  of  the  six  final 
rules  follows: 

1.  Implementation  of  National 
Maritime  Security  Initiatives.  In  the 
preamble  to  this  final  rule  (USCG-2003- 
14792),  we  discuss  the  background  and 
purpose  for  all  of  the  final  rules.  We 
discuss  the  comments  and  changes 
made  to  parts  101  and  102  of  the  new 
subchapter  H.  We  also  include  a 
summary  of  the  costs  and  benefits 
associated  with  implementing  the 
requirements  of  subchapter  H,  as  well  as 
the  AIS  final  rule. 

2.  Area  Maritime  Security  (AMSj.  hi 
the  preamble  of  the  "Area  Maritime 
Security"  final  rule  (USCG-2003- 
14733),  found  elsewhere  in  today's 
Federal  Register,  we  discuss  the 
comments  and  changes  made  to  part  103 
of  subchapter  H  and  discuss  the  cost 
and  benefit  assessment  specific  to  that 
part. 

3.  Vessel  Security.  In  the  preamble  of 
the  "Vessel  Security"  final  rule  (USCG- 
2003-14749).  found  elsewhere  in 
today's  Federal  Register,  we  discuss  the 
comments  and  changes  made  to  part  104 
of  subchapter  H,  to  33  CFR  part  160.  and 
to  46  CFR  parts  2.  31.  71.  91.  115,  126, 
and  176.  VVe  also  discuss  the  cost  and 
benefit  assessments  specific  to  those 
parts. 

4.  Facility  Security.  In  the  preamble  of 
the  "Facilitv  Securitv"  final  rule 
(USCG-2003-14732J,  found  elsewhere 
in  today's  Federal  Register,  we  discuss 
the  comments  and  changes  made  to  part 
105  of  subchapter  H  and  discuss  the 
cost  and  benefit  assessments  specific  to 
that  part. 

5.  Outer  Continental  Shelf  IOCS j 
Facility  Securit}:  In  the  preamble  of  the 
"Outer  Continental  Shelf  Facilitv 
Security"  final  rule  (USCG-2003- 
14759).  found  elsewhere  in  today's 
Federal  Register,  we  discuss  the 
comments  and  changes  to  part  106  of 
subchapter  H  and  discuss  the  cost  and 
benefit  assessments  specific  to  that  part. 

6.  Automatic  Identification  Systems 
(AIS).  In  the  preamble  of  the 
"Automatic  Identification  System: 
Vessel  Carriage  Requirement"  final  rule 


(USCG-2003-14757).  found  elsewhere 
in  todays  Federal  Register,  we  discuss 
the  comments  and  changes  made  to  33 
CFR  parts  26,  161,  164,  and  165  and 
discuss  the  cost  and  benefit  assessments 
specific  to  those  parts. 

Coordination  With  SOLAS 
Requirements 

For  each  of  the  final  rules,  the 
requirements  of  the  Maritime 
Transportation  Security  Act  (MTSA). 
section  102.  align,  where  appropriate, 
with  the  security  requirements  in  the 
SOLAS  amendments  and  the  ISPS  Code. 
However,  the  MTSA  has  a  broader 
application  that  includes  domestic 
vessels  and  facilities.  Thus,  where 
appropriate,  we  have  implemented  the 
MTSA  through  the  requirements  in  the 
SOLAS  amendments  and  the  ISPS  Code, 
parts  A  and  B.  Further  discussion  on 
this  coordination  can  be  found  in  the 
preamble  of  the  temporary  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792),  under  "Coordination  with 
SOLAS  Requirements." 

Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporan.' 
interim  rules  and  from  the  public 
meeting  held  on  July  23.  2003.  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  the  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  the  six  rules,  we 
discussed  it  in  the  preamble  to  each  of 
the  final  rules  that  it  concerned.  For 
example,  discussions  of  comments  that 
requested  clarification  or  changes  to  the 
Declaration  of  Security  procedures  are 
duplicated  in  the  preambles  to  parts 
104,  105,  and  106.  Several  comments 
were  submitted  to  a  docket  that 
included  topics  not  addressed  in  that 
particular  rule,  but  were  addressed  in 
one  or  more  of  the  other  rules.  This  was 
especially  true  for  several  comments 
submitted  to  the  docket  of  part  101 
(USCG-2003-14792).  In  such  cases,  we 
discussed  the  comments  only  in  the 
preamble  to  each  of  the  final  rules  that 
concerned  the  topic  addressed. 

Subpart  A — General 

This  subpart  concerns  definitions, 
applicability,  equivalents,  and  other 
subjects  of  a  general  nature  applicable  to 
all  of  subchapter  H. 

Two  commenters  requested  that  the 
authority  citation  for  46  CFR  part  107 
include  the  following  citations:  46 
U.S.C.  Chapter  701;  Executive  Order 
12234;  45  FR  58801:  3  CFR.  1980 
Comp..  p.  277:  Executive  Order  12777, 
56  FR  54757.  3  CFR,  1991  Comp..  p. 
351;  and  Department  of  Homeland 
Security  Delegation  No.  0170.1. 
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We  are  not  amending  the  authority 
citation  because  the  regulations  in  46 
CFR  part  107  are  not  issued  under  the 
citations  that  the  commenters  propose 
to  add.  Additionally,  these  changes  are 
beyond  the  scope  of  this  final  rule. 

We  received  five  comments  regarding 
our  implementation  of  the  regulations. 
Three  conunenters  strongly  supported 
the  implementation  of  the  rules,  stating 
that  maritime  entities  should  be 
regulated  by  a  single  law.  One 
commenter  supported  the  Coast  Guard's 
implementation  of  the  regulations  as 
written,  because  of  a  security  breach 
that  occurred  on  a  ferry'  within  the  past 
year.  One  commenter  acknowledged 
and  commended  the  Coast  Guard  for  the 
positive  way  it  responded  to  previously 
submitted  comments. 

Two  commenters  commended  the 
Coast  Guard  for  ensuring  that  the 
interim  rules  resembled,  in  large  part, 
the  requirements  adopted  in  the  SOLAS 
amendments  and  the  ISPS  Code. 

We  received  10  comments  on  the 
Coast  Guard's  interaction  with  other 
Federal  agencies.  Seven  commenters 
pointed  out  the  need  for  consistency 
and  integration  throughout  the 
Department  of  Homeland  Security 
(DHS)  and  other  Federal  agencies  in 
matters  affecting  maritime  security. 
Another  commenter  asked  us  to  work 
with  the  Nuclear  Regulatory- 
Commission  to  develop  consistent  and 
compatible  regulations.  One  commenter 
stated  that  the  Coast  Guard  should 
develop  a  memorandum  of 
understanding  with  the  Bureau  of 
Customs  and  Border  Protection  (BCBP) 
to  clarify  the  roles  of  the  two  agencies. 

We  agree  with  the  commenters 
regarding  the  need  for  consistency  and 
integration  throughout  DHS  and  other 
Federal  agencies.  In  developing  our 
regulations,  we  worked  closely  with 
many  other  agencies  of  DHS  (e.^<,'..  the 
Transportation  Securitv  Administration 
(TSA).  BCBP).  the  Department  of 
Transportation  (DOT)  (e.g..  the  Maritime 
Administration  (MARAD).  the  Research 
and  Special  Programs  Administration 
(RSPA)).  the  Environmental  Protection 
Agency  (EPA),  the  Department  of  Energy 
(DOE),  and  the  Minerals  Management 
Service  (MMS),  among  others.  These 
regulations  reflect  input  from  all  the 
Federal  agencies  that  have  a 
responsibility  in  the  development  and 
implementation  of  homeland  security 
regulations  covering  all  modes  of 
transportation.  We  intend  to  continue 
these  close  working  relationships  as 
additional  issues  come  to  light,  and  we 
will  continue  to  define  each  of  our  roles 
to  ensure  coordination  and  avoid 
duplication.  Coordination  with  State 
and  local  agencies  will  be  addressed  in 


the  plan  developed  by  each  AMS 
Committee,  which  is  established  by  the 
cognizant  COTP. 

We  received  comments  from  EPA 
regarding  the  effects  of  our  regulations 
on  EPA-regulated  oil  facilities.  These 
comments  focused  primarily  on  the 
potential  overlapping  provisions  of  33 
CFR  part  105  and  40  CFR  part  112. 
Overlap  exists  in  four  major  areas; 
Notification  of  security  incidents, 
fencing  and  monitoring,  evacuation 
procedures,  and  security  assessments.  In 
cases  of  overlapping  provisions  for  oil 
facilities  regulated  both  in  parts  105  and 
112,  the  requirements  in  our  final  rules 
and  EPA  rulemakings  do  not  supplant 
one  another.  Additionally,  an  EPA- 
regulated  facility  need  not  amend  the 
facility's  Spill  Prevention  Control  and 
Countermeasure  Plan  or  Facility 
Response  Plan,  as  we  first  stated  in  the 
temporary  interim  rule  (68  FR  39251) 
(part  101).  We  will  be  working  further 
with  EPA  in  the  implementation  of 
these  final  rules  to  minimize  the  burden 
to  the  facilities  while  ensuring  that 
these  facilities  are  secure.  It  is  our  belief 
that  response  plans  for  EPA-regulated 
oil  facilities  will  serve  as  an  excellent 
foundation  for  secm-ity  plans  that  may 
be  required  under  our  regulations. 

EPA  asked  for  clarification  for 
facilities  adjacent  to  the  navigable 
waters  that  handle  or  store  cargo  that  is 
hazardous  or  a  pollutant  but  may  not  be 
marine  transportation  related  facilities. 
These  facilities  are  covered  by  parts  101 
through  103  of  subchapter  H  and. 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
Maritime  Security  (MARSEC)  Levels 
that  may  apply  to  them.  The  AMS 
Assessment  may  reveal  that  these  EPA- 
regulated  facilities  may  be  involved  in 
a  transportation  security  incident  and 
the  COTP  may  direct  these  facilities, 
through  orders  issued  under  existing 
COTP  authority,  to  implement  security 
measures  based  on  the  facilities' 
operations  and  the  MARSEC  Level.  We 
encourage  owners  and  operators  of  these 
EPA-regulated  facilities,  as  well  as 
representatives  from  EPA,  to  participate 
in  AMS  Committee  activities. 

EPA  asked  for  further  clarification  on 
drills  and  exercises  requirements.  As  we 
stated  in  the  temporary  interim  rule, 
non-security  drills  and  exercises  may  be 
combined  with  security  drills  to 
minimize  burden.  Additionally,  EPA- 
regulated  facilities  that  conduct  drills 
not  related  to  security  are  encouraged  to 
communicate  with  the  local  COTP  and 
coordinate  their  drills  at  the  area  level. 
It  is  our  intention  to  give  facilities  and 
vessels  in  the  port  area  as  much  notice 


as  practicable  prior  to  an  AMS  Plan 
exercise  to  reduce  the  burden  to  those 
entities.  Again,  we  encourage  owners 
and  operators  of  these  EPA-regulated 
facilities,  and  EPA,  to  participate  in 
AMS  Committee  activities  to  maximize 
coordination  and  minimize  burden. 

EPA  asked  us  to  clarify  the  role  of 
Area  Contingency  Plans  with  the 
requirements  of  our  final  rules.  Our 
rules  are  intended  to  work  in  concert 
with  Area  Contingency  Plans  and  do  not 
preempt  their  requirements.  We 
envision  that  many  members  of  the  Area 
Committees  who  are  responsible  for 
implementing  Area  Contingency  Plans 
will  also  become  members  of  the  AMS 
Committee.  This  participation  will  help 
ensure  that  implementing  an  AMS  Plan 
will  not  conflict  with  an  Area 
Contingency  Plan. 

Finally,  EPA  asked  for  clarification  on 
requirements  for  marine  transportation 
related  facilities  that  handle  petroleum 
oil,  non-petroleum  oil.  and  edible  oil. 
These  facilities  are  directly  regulated 
under  §  105.105(a)(1)  and  must  meet  the 
requirements  of  part  105. 

One  commenter  emphasized  the 
importance  of  working  with  State 
homeland  security  representatives  to 
resolve  any  State  and  local  issues  or 
barriers  that  might  interfere  with 
providing  appropriate  security  for  the 
maritime  industry. 

We  stated  in  the  temporary  interim 
rule  (68  FR  39255)  (part  101)  that  we 
consider  standards  for  private  security 
guards  a  matter  of  private  contract  and 
of  State  and  local  law.  We  believe  that 
it  is  important  to  encoiuage  the  review 
of  these  standards,  and  therefore  intend 
to  work  with  State  homeland  security 
representatives  to  resolve  any  issues  or 
barriers  with  regard  to  these  State  and 
local  standards. 

Two  commenters  requested  that  we 
add  to  §  101.100  a  new  paragraph  that 
would  read:  "maritime  security  plans 
developed  under  these  regulations  and 
approved  by  the  Coast  Guard  prepare 
vessel  owners  and  operators,  vessel 
crews,  facility  owners  and  operators, 
and  facility  personnel  to  deter  to  the 
maximum  extent  practicable  maritime 
security  incidents.  The  security 
measures  identified  in  the  plans  provide 
deterrence  and  are  not  performance 
standards.  The  plans  are  approved  on  a 
set  of  assumptions  regarding  the 
security  vulnerabilities  recognized  at 
the  time  of  approval  that  may  not  be 
valid  in  an  actual  maritime  security 
incident."  The  commenters  stated  that 
this  paragraph  would  mirror  the 
language  of  OPA  90  and  clarify  the 
intent  of  the  subchapter. 

We  agree,  in  part,  with  the 
commenters  and  have  amended 
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§  101.100.  However,  to  remain  broad 
and  consi.stent  with  the  tone  of  the 
subchapter,  we  have  rephrased  the 
concept.  In  addition,  we  have  made  an 
editorial  correction  to  §  101.100(a)  to 
clarih"  that  the  "purpose"  section 
applies  to  the  entire  subchapter. 

The  following  discussion  on 
§  101.105,  Definitions,  is  detailed 
alphabetically  to  align,  as  much  as 
possible,  with  the  order  of  the  terms 
listed  in  the  section. 

Two  commenters  recommended 
deleting  the  language  in  the  definition 
of  §  101.105  that  e.xplains  that  an  AMS 
Committee  can  be  a  Port  Security 
Committee  established  pursuant  to 
NVIC  09-02.  noting  that  this  additional 
language  is  adequately  covered  bv  the 
regulation^  in  part  103. 

We  agree  that  the  additional  language 
in  the  definition  of  AMS  Committee  is 
adequately  explained  in  part  103.  but 
we  prefer  to  include  this  language  for 
absolute  clarity. 

After  reviewing  the  applicability  of 
this  subchapter  to  barge  fleeting 
facilities,  we  determined  that  our 
reference  to  the  Armv  Corps  of 
Engineers  permitting  regulations  in  33 
CFR  part  322  was  not  a  complete 
representation  of  inland  river  permitting 
practices.  Therefore,  we  have  amended 
the  definition  of  "barge  fleeting  facility" 
to  clarify  that  these  regulations  apply  to 
any  barge  fleeting  facility  permitted  by 
the  Army  Corp  of  Engineers,  whether 
under  an  individual  permit,  or  a 
national  or  regional  general  permit.  We 
believe  that  any  barge  fleeting  area 
constitutes  an  obstacle  under  the 
definition  of  "structure"  found  in  the 
.\rmv  Corps  (.)f  Engineers  regulations  at 
33  CFR  322.2. 

One  commenter  asked  us  to  define 
"breach  of  security"  to  clarifv'  the  intent 
of  the  regulations. 

We  agree  with  the  commenter,  and 
have  added  a  definition  for  "breach  of 
security"  to  §  101.105. 

After  reviewing  the  applicability  of 
this  subchapter  to  certain  industrial 
vessels,  we  determined  that  vessels 
operating  solely  with  dredge  spoils  may 
not  be  involved  in  a  transportation  . 
security  incident.  Therefore,  we 
am.ended  the  definition  of  "cargo"  to 
clarifv-  that  dredge  spoils  are  not 
considered  cargo  for  purposes  of  part 
104  of  this  chapter.  This  has  the  effect 
of  removing  certain  dredges  from 
coverage  under  part  104. 

Eleven  commenters  requested  that  the 
Coast  Guard  clarify  "Certain  Dangerous 
Cargo"  (CDC),  stating  that  the  rules 
should  have  one  definition. 

There  is  one  definition  for  CDC  that 
applies  to  all  of  the  security  regulations 
in  subchapter  H.  Section  101.105 


defines  CDC  as  meaning  "the  same  as 
defined  in  33  CFR  160.203."  These 
comments  revealed  tne  need  to  correct 
the  citation;  the  correct  reference  should 
be  §  160.204.  rather  than  §  160.203.  We 
have  amended  §  101.105  accordingly.  It 
should  be  noted  that  this  change 
ensures  consistency  in  Title  33.  We  are 
constantly  reviewing  and,  when 
necessar}',  revising  the  CDC  list  based 
on  additional  threat  and  technological 
information.  Changes  to  §  160.204 
would  affect  the  regulations  in  33  CFR 
subchapter  H  because  any  changes  to 
the  CDC  list  would  also  affect  the 
applicability  of  subchapter  H.  Any  such 
changes  would  be  the  subject  of  a  future 
rulemaking. 

One  commenter  requested  that  the 
Company  Security  Officer  be  allowed  to 
liaise  with  the  Coast  Guard  at  the 
District,  Area,  or  Headquarters  level 
rather  than  the  local  COTP. 

We  agree  that  effective 
communication  may  be  established 
between  the  Company  Security  Officer 
and  one  or  more  COTPs  and  that  for 
some  companies,  effective 
communications  with  the  Coast  Guard 
may  be  at  the  District.  Area,  or 
Headquarters  level:  therefore,  we  are 
amending  the  definition  of  "Company 
Security  Officer"  in  §  101.105  to  remove 
the  specific  reference  to  the  COTP. 

After  further  review  of  the 
regulations,  we  are  adding  the  definition 
of  "dangerous  goods  and/or  hazardous 
substances"  to  clarif}^'  the  use  of  that 
term  within  the  regulations. 

Three  commenters  asked  for 
clarification  on  dangerous  substances 
and  devices.  Two  commenters  stated 
that  the  definition  of  "Dangerous 
substances  and  devices"  is  too  broad 
and  could  be  construed  to  include 
illegal  drugs,  plants,  "and  even  Cuban 
cigars."  The  commenter  noted,  "normal 
screening  methods  (x-ray  and  explosive- 
sniffing  canines  or  wands)  will  not 
detect  'substances'  nor  are  they 
necessarily  an  item  that  will  cause 
'damage  or  injur\.'  "  The  commenter 
recommended  amending  the  definition 
of  "Dangerous  substances  and  devices" 
to:  (1)  Specify'  that  such  substances  and 
devices  included  only  those  that  have 
"the  potential  to  cause  a  transportation 
security  incident":  (2)  add  weapons, 
incendiaries,  and  explosives;  and  (3) 
specify'  that  such  substances  and 
devices  do  not  include  drugs,  alcohol, 
or  "other  chemical  or  biological  items 
not  normally  associated  with 
transportation  security  screening."  One 
commenter  asked  how  to  handle  legal 
dangerous  substances,  such  as  fertilizer 
and  gasoline. 

We  agree  that  the  definition  of 
dangerous  substances  and  devices  could 


be  subject  to  differing  interpretations. 
We  therefore  revised  and  simplified  this 
definition  by  relating  it  to  the  potential 
of  the  dangerous  substance  or  device  to 
cause  a  transportation  security  incident 
similar  to  the  commenters 
recommendation.  However,  we  disagree 
that  we  need  to  expressly  exclude  the 
items  suggested  because  a  transportation 
security  incident  is  defined  as  a  security 
incident  resulting  in  a  "significant"  loss 
of  life,  envirormiental  damage, 
transportation  system  disruption,  or 
economic  disruption  in  a  particular 
area.  We  believe  the  definition  of  a 
transportation  security  incident  is  such 
that  alcoholic  beverages  and  drugs 
could  not  be  interpreted  as  dangerous 
substances  and  devices  as  the  term  has 
been  redefined.  Such  dangerous 
substances  and  devices  would  include, 
but  not  be  limited  to.  explosives, 
incendiaries,  and  assault  weapons. 

One  commenter  asked  to  clarify  the 
difference  between  "vessel-to- vessel 
activity."  as  defined  in  §  101.105.  and 
"vessel-to-vessel  interface,"  as  used  in 
part  104. 

We  find  that  the  terms  "vessel-to- 
vessel  activity  "  and  "vessel-to- vessel 
interface"  are  comparable  and  have 
chosen  to  use  the  term  "vessel-to- vessel 
activity"  to  align  these  regulations  with 
the  ISPS  Code.  We  have  amended  the 
definition  of  "Declciration  of  Security" 
in  §  101.105  as  well  as  §§  104.105  and 
104.255  to  use  the  term  "vessel-to-vessel 
activity"  in  place  of  "vessel-to-vessel 
interface,"  for  consistency. 

We  received  26  comments  dealing 
with  the  definition  of  "facility."  One 
commenter  asked  whether  a  facility  that 
is  inside  a  port  that  handles  cargo  or 
containers,  but  does  not  have  direct 
water  access,  is  covered  under  the 
definition  of  facility.  Another 
commenter  recommended  that  the 
definition  specify  that  facilities  without 
water  access  and  that  do  not  receive 
vessels  be  exempt  from  the 
requirements.  One  commenter  asked 
whether  small  facilities,  located  inland 
on  a  river,  would  be  subject  to  part  105 
if  they  receive  vessels  greater  than  100 
gross  registered  tons  on  international 
voyages.  One  commenter  asked  whether 
a  company  that  receives  refined 
products  via  pipeline  from  a  dock 
facility  that  the  company  does  not  owm 
qualifies  as  a  regulated  facility.  One 
commenter  asked  whether  part  105 
applies  to  facilities  at  which  vessels  do 
not  originate  or  terminate  voyages.  Two 
commenters  stated  that  the  word 
"adjacent"  in  the  definition  should  be 
changed  to  read  "immediately  adjacent" 
to  the  "navigable  waters."  One 
commenter  suggested  that,  in  the 
definition,  the  word  "adjacent"  be 
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defined  in  terms  of  a  physical  distance 
from  the  shore  and  the  terms  "on,  in  or 
under"  and  "waters  subject  to  the 
jurisdiction  of  the  U.S."  be  clarified. 
Two  commenters  understand  the 
definition  of  "facility"  to  possibly 
including  overhead  power  cables, 
underwater  pipe  crossings,  conveyors, 
communications  conduits  crossing 
under  or  over  the  water,  or  a  riverbank. 
One  commenter  asked  for  a  blanket 
exemption  for  electric  and  gas  utilities. 
One  commenter  suggested  rewriting  the 
applicability  of  "facilities"  in  plain 
language  or,  alternatively,  providing  an 
acrninpanving  guidance  document  to 
help  owner  and  operators  determine 
whether  their  facilities  are  subject  to 
these  regulations.  One  commenter  asked 
us  to  clarifv  which  facilities  might 
"qualifv'"  for  future  regulation  and 
asked  us  to  undertake  a  comprehensive 
review  of  security  program  gaps  and 
overlaps,  in  coordination  with  DHS. 
One  commenter  stated  that  a  facility 
that  receives  only  vessels  in  "lay  up"  or 
for  repairs  should  not  be  required  to 
comply  with  part  10v5. 

We  recognize  that  the  definition  of 
"facilitv"  in  §  101.105  is  broad,  and  we 
purposefully  used  this  definition  to  be 
consistent  with  existing  U.S.  statutes 
regarding  maritime  security.  A  facility 
within  an  area  that  is  a  marine 
transportation  related  terminal  or  that 
receives  vessels  over  100  gross  tons  on 
international  voyages  is  regulated  under 
§10,1.105.  All  other  facilities  in  an  area 
not  directly  regulated  under  §  105.105. 
such  as  some  adjacent  facilities  and 
utility  companies,  are  covered  under 
parts'lOl  through  103.  IftheCOTP 
determines  that  a  facility  with  no  direct 
water  access  may  pose  a  risk  to  the  area, 
the  facility  owner  or  operator  may  be 
required  to  implement  security 
measures  under  existing  COTP 
authority.  With  regard  to  facilities  that 
receive  only  vessels  in  "lay  up"  or  for 
repairs,  we  amended  the  regidations  to 
define,  using  the  definition  of  a  general 
shipyard  facility  from  46  CFR  298.2,  and 
exempt  general  shipyard  facilities  from 
the  requirements  of  part  105  unless  the 
facility  is  subject  to  :i'i  CFR  parts  126, 
127,  or  154  or  provides  any  other 
service  beyond  those  services  defined  in 
§  101.105  to  any  vessel  subject  to  part 
104   In  a  similar  manner,  in  part  105,  we 
are  also  exempting  facilities  that  receive 
vessels  certificated  to  carry  more  than 
150  passengers  if  those  vessels  do  not 
carrv  passengers  while  at  the  facility  nor 
embark  or  disembark  passengers  from 
the  facility.  We  exempted  facilities  that 
receive  vessels  for  lay-up,  dismantling, 
or  placing  out  of  rommission  to  be 
consistent  with  the  other  changes  we 


have  discussed  above.  The  facilities 
listed  in  the  amended  §§105.105  and 
105.110  will  be  covered  by  the  AMS 
Plan,  and  we  intend  to  issue  further 
guidance  on  addressing  these  facilities 
in  the  AMS  Plan.  Finally,  while  not  in 
"plain  language"  format,  we  have 
attempted  to  make  these  regulations  as 
clear  as  possible.  We  have  created  Small 
Business  Compliance  Guides,  which 
should  help  facility  owners  and 
operators  determine  if  their  faciliti^S-^re 
subject  to  these  regulations.  The5e       ^ 
Guides  are  available  where  listed  in  the 
"Assistance  for  Small  Entities"  section 
of  this  final  rule. 

Five  commenters  recommended 
changes  to  the  definitions  of  "facility" 
and  "OCS  facility"  in  §  101.105  in  order 
to  clarif>'  the  applicability  of  parts  104, 
105,  and  106  to  Mobile  Offshore  Drilling 
Units  (MODUs).  Two  commenters 
suggested  adding  language  to  the  facility 
definition  to  specifically  include 
MODUs  that  are  not  regulated  under 
part  104,  consistent  with  the  definition 
of  OCS  facility.  Another  commenter 
stated  that  if  we  change  the  definition 
to  include  MODUs  not  regulated  under 
part  104.  then  we  also  should  add  an 
explicit  exemption  for  these  MODUs 
from  part  105.  Three  commenters 
suggested  deleting  the  words  "fixed  or 
floating"  and  the  words  "including 
MODUs  not  subject  to  part  104  of  this 
subchapter"  in  §  106.105  and  adding  a 
paragraph  to  read  "the  requirements  of 
this  part  do  not  apply  to  a  vessel  subject 
to  part  104  of  this  subchapter." 

With  regard  to  the  definition  of 
"facility"  and  the  suggested  additional 
language  regarding  MODUs,  the 
definition  clearly  incorporates  MODUs 
that  are  not  covered  under  part  104  and 
MODUs  are  sufficiently  covered  under 
parts  101  through  103  and  106. 
Therefore,  ave  are  not  amending  our 
definition  pf  facility  nor  incorporating  . 
the  suggested  explicit  exemption  from 
part  105  because  these  MODUs  are 
excluded.  We  have,  however,  amended 
the  applicability  section  of  part  104 
(§  104.105)  so  that  foreign  flag,  non-self 
propelled  MODUs  that  meet  the 
threshold  characteristics  set  for  OCS 
facilities  ate  regulated  by  33  CFR  part 
106,  rathef  than  33  CFR  part  104.  We 
have  done  so  because  MODUs  act  and 
function  more  like  OCS  facilities,  have 
limited  interface  activities  with  foreign 
and  U.S.  fxjrts.  and  their  personnel 
undergo  a  higher  level  of  scrutiny  to 
obtain  visas  to  work  on  the  Outer 
Continental  Shelf.  These  amendments  to 
§  104.105  required  us  to  add  a  definition 
for  "cargo  vessel"  in  §  101.105.  With 
these  changes,  we  believe  the  existing 
definitions  of  "facility"  and  "OCS 
facility"  iij  §  101.105  are  sufficient  to 


conclusively  identify  those  entities  that 
are  subject  to  parts  104.  105,  and  106. 
In  addition,  the  definition  of  "OCS 
facility,"  as  written,  ensures  that  these 
entities  will  be  subject  to  relevant 
elements  of  an  OCS  Area  Maritime 
Security  Plan.  We  believe  the  language 
in  §  106.105.  read  in  concert  with  the 
amended  §  104.105(a)(1).  and  the 
existing  definitions  in  part  101.  is 
sufficient  to  preclude  Mt^DUs  that  are 
in  compliance  w'ith  part  104  from  being 
subject  to  part  106. 

Two  commenters  stated  that  our 
definition  of  "international  voyage" 
includes  voyages  made  by  vessels  that 
solely  navigate  the  Great  Lakes  and  St. 
Lawrence  River.  The  commenter 
contended  that  SOLAS  specifically 
exempts  vessels  that  navigate  in  this 
area  from  all  the  requirements  of 
SOLAS. 

We  are  aware  that  vessels  on  the  Great 
Lakes  and  St.  Lawrence  Seaway,  which 
are  otherwise  exempted  from  SOLAS, 
are  required  to  comply  with  our 
regulations.  We  have  amended  the 
definition  of  "international  voyage"  in 
§  101.105  to  make  this  clear.  VVe  do  not 
believe  that  we  can  require  lesser 
security  measures  for  certain  geographic 
areas,  such  as  the  Great  Lakes  and  the 
St.  Lawrence  Seaway,  and  still  maintain 
comparable  levels  of  security 
throughout  the  maritime  domain.  In 
addition,  while  SOLAS  does  not 
t^'pically  apply  to  the  Great  Lakes  and 
St.  Lawrence  Seaway,  it  allows 
contracting  governments  to  determine 
appropriate  applicability  for  their 
national  security.  For  the  U.S.,  the 
MTSA  does  not  exempt  geographic 
areas  from  maritime  security 
requirements.  If  vessel  owners  or 
operators  believe  that  any  vessel 
security  requirements  are  unnecessary 
due  to  their  operating  environment,  they 
may  apply  for  a  waiver  under  the 
procedures  allowed  in  §  104.130. 
Additionally,  vessel  owners  or  operators 
may  submit  for  approval  an  Alternative 
Security  Program  to  apply  to  vessels 
that  operate  solely  on  the  Great  Lakes  , 
and  St.  Lawrence  Seaway. 

Two  commenters  proposed  language 
to  clarify  the  definition  of  "OCS 
facility"  to  make  clear  that  the  term 
includes  MODUs  when  attached  to  the 
subsoil  or  seabed  for  the  exploration, 
development,  or  production  of  oil  or 
natural  gas.  One  commenter  suggested 
that  this  additional  language  would 
"provide  clarification  regarding  the 
applicability  of"  part  106. 

The  purpose  of^the  broad  definition  of 
"OCS  facility"  in  §  101.105  is  to 
incorporate  all  such  facilities  so  that  the 
OCS  facilities  that  are  not  regulated 
under  part  106  will  be  regulated  under 
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parts  101  through  103.  The  proposed 
additional  language  would  not  add 
clarity  to  part  106  because  the 
applicability  in  §  106.105  states  that  the 
section  applies  onlv  to  those  MODUs 
that  are  operating  for  the  purposes  of 
engaging  in  the  exploration, 
development,  nr  production  of  oil, 
natural  gas.  or  mineral  resources. 

Two  commenters  asked  the  Coast 
Guard  to  change  the  language  in 
§  104.400(a)  to  delineate  the 
responsibilities  of  towing  vessels  and 
facilities  when  dealing  with  unmanned 
vessels. 

We  are  amending  the  definition  of 
"owner  or  operator"  in  §  101.105  to 
clarif\  when  "operational  control"  of 
unmanned  vessels  passes  betw^een 
vessels  and  facilities.  No  change  was 
made  to  §  104.400(a)  because  the  change 
to  the  definition  of  "owner  or  operator" 
addresses  this  concern. 

Two  commenters  suggested  amending 
the  definition  of  "owner  or  operator"  so 
that  the  definition  includes,  for  OCS 
facilities;  "the  lessee  or  the  operator 
designated  to  act  on  behalf  of  the  lessee 
in  accordance  with  30  CFR  part  250." 
One  commenter  sought  clarification  of 
the  terms  "owner  or  operator"  and 
suggested  adding  "operational  control  is 
the  ability  to  influence  or  control  the 
physical  or  t  ommercial  activities 
pertaining  to  that  facility  for  any  period 
of  time." 

We  disagree  with  adding  the 
suggested  language  of  the  first 
commenter  because  we  have  concluded 
that  the  owner  and  the  person  with 
operational  control  are  in  the  best 
position  to  implement  these  regulations 
and,  therefore,  should  be  responsible  for 
implementation.  The  language  proposed 
would  include  a  lessee  regardless  of 
whether  or  not  that  lessee  maintains 
such  operational  control.  We  also 
disagree  with  adding  the  suggested 
language  of  the  second  comment 
because  it  does  not  provide  for  security 
activities  in  addition  to  the  physical  or 
commercial  activities. 

After  further  review  of  the  definition 
for  passenger  vessel,  we  determined  that 
a  clarification  was  needed  with  respect 
to  vessels  on  international  voyages.  In 
the  temporary  interim  rule  we 
unintentionally  included  all  vessels 
carrying  more  than  12  passengers 
because  we  did  not  specify  that  a  vessel 
on  an  international  voyage  would  be 
deemed  a  passenger  vessel  only  if  it 
carried  a  passenger-for-hire.  We  have 
amended  the  definition  to  clarif}'  that 
when  a  vessel  is  on  an  international 
voyage  carrying  more  than  1 2 
passengers,  a  vessel  is  considered  a 
passenger  vessel  only  if  one  of  those 
passengers  is  a  passenger-for-hire.  We 


have  made  a  conforming  amendment  to 
§104.105. 

Three  commenters  requested  that  the 
Coast  Guard  clarif\'  the  term  "persons" 
to  exclude  crewmembers. 

We  do  not  provide  a  specific 
definition  for  the  term  "persons"  in 
these  rules.  It  was  our  intent  for  the 
word  "persons"  to  include 
crewmembers. 

We  received  five  comments  regarding 
the  use  of  the  word  "port"  in  the 
regulations.  Four  commenters  requested 
that  we  amend  many  sections  of  parts 
101  and  103  to  remove  the  word  "port" 
from  the  regulatory  text,  stating  that 
parts  101  and  103  are  not  necessarily 
applicable  to  just  ports,  but  to  an  area 
as  a  whole.  One  commenter 
recommended  that  we  include 
definitions  for  "Seaport,'*  "Port 
Authority,"  "Port  Director."  and 
"Seaport  Security  Assessment/Plan," 
stating  that  a  seaport  can  act  as  its  own 
legal  entity  and  enforce  its  own  laws 
and  regulations. 

As  described  in  the  temporary  interim 
rule  in  part  101,  Table  4  (68  FR'39266- 
39267),  "area  maritime,"  "port,"  and 
"port  facility"  are  comparable,  and  we 
do  not  believe  the  recommended 
editorial  changes  add  significant  value 
or  clarity.  In  addition,  adding 
definitions  incorporating  "seaport,"  as 
suggested,  is  less  inclusive  than  what  is 
addressed  in  the  MTSA.  Furthermore, 
this  concept  does  not  align  with  the 
ISPS  Code.  We  are  not.  therefore, 
amending  parts  101  or  103. 

Six  commenters  stated  that  part  105 
should  not  apply  to  marinas  that  receive 
a  small  number  of  passenger  vessels 
certificated  to  carry  more  than  150 
passengers  or  to  "mixed-use  or  special- 
use  facilities  which  might  accept  or 
provide  dock  space  to  a  single  vessel" 
because  the  impact  on  local  business  in 
the  facility  could  be  substantial.  Two 
commenters  stated  that  private  and 
public  riverbanks  should  not  be 
required  to  comply  vvith  part  105 
because  "there  is  no  one  to  complete  a 
Declaration  of  Security  with,  and  no 
way  to  secure  the  area,  before  the  vessel 
arrives."  Two  commenters  stated  that 
facilities  that  are  "100  percent  public 
access"  should  not  be  required  to 
comply  with  part  105  because  these 
types  of  facilities  eire  "vitally  important 
to  the  local  economy,  as  well  as  to  the 
host  municipalities."  This  commenter 
also  stated  that  vessels  certificated  to 
carry  more  than  150  passengers 
frequently  embark  guests  at  private, 
residential  docks  and  small  private 
marinas  for  special  events  such  as 
weddings  and  anniversaries  and  may 
visit  such  a  dock  onlv  once. 


We  agree  that  the  applicability  of  part 
105  to  facilities  that  have  minimal 
infrastructure,  but  are  capable  of 
receiving  passenger  vessels,  is  unclear. 
Therefore,  we  added  a  definition  in  part 
101  for  a  "public  access  facility"  to 
mean  a  facility  approved  by  the 
cognizant  COTP  with  public  access  that 
is  primarily  used  for  purposes  such  as 
recreation  or  entertainment  and  not  for 
receiving  vessels  subject  to  part  104.  Bv 
definition,  a  public  access  facility  has 
minimal  infrastructure  for  ser\'icing 
vessels  subject  to  part  104  but  mav 
receive  ferries  and  passenger  vessels 
other  than  cruise  ships,  ferries 
certificated  to  carry  vehicles,  or 
passenger  vessels  subject  to  SOLAS, 
Minimal  infrastructure  would  include, 
for  example,  bollards,  docks,  and  ticket 
booths,  but  would  not  include,  for 
example,  permanent  structures  that 
contain  passenger  waiting  areas  or 
concessions.  We  have  not  allowed 
public  access  facilities  to  be  designated 
if  they  receive  vessels  such  as  cargo 
vessels  because  such  cargo-handling 
operations  require  additional  security 
measures  that  public  access  facilities 
would  not  have.  We  amended  part  105 
to  exclude  these  public  access  facilities, 
subject  to  COTP  approval,  from  the 
requirements  of  part  105.  We  believe 
this  construct  does  not  reduce  security 
because  the  facility  owner  or  operator  or 
entity  with  operational  control  over 
these  types  of  public  access  facilities 
still  has  obligations  for  security  that  will 
be  detailed  in  the  AMS  Plan,  based  on 
the  AMS  Assessment.  Additionally. 
Vessel  Security  Plans  must  address 
security  measures  for  using  the  public 
access  facility.  This  exemption  does  not 
affect  existing  COTP  authority  to  require 
the  implementation  of  additional 
security  measures  to  deal  with  specific 
security  concerns.  We  have  also 
amended  §  103.505,  to  add  public  access 
facilities  to  the  list  of  elements  that 
must  be  addressed  within  the  AMS 
Plan. 

One  commenter  noted  that  in  the 
definition  of  "transportation  security 
incident,"  there  should  be  a  clear 
definition  of  the  specific  event  or  events 
the  Coast  Guard  is  trying  to  avoid  or 
prevent,  stating  that  for  some  of  these 
events,  industry  already  has  good 
mitigation  strategies  in  place  that  might 
avoid  the  need  to  add  additional 
security  measures. 

The  event  that  the  Coast  Guard  is 
trying  to  avoid  or  prevent  is  a 
transportation  security  incident,  which 
is  a  security  incident  resulting  in  a 
significant  loss  of  life,  environmental 
damage,  transportation  system 
disruption,  or  economic  disruption  in  a 
particular  area.  As  indicated  in  the 
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temporar>-  interim  rule  (68  FR  39272) 
(part  101),  we  acknowledged  that  "many 
companies  already  have  spent  a 
substantial  amount  of  money  and 
resources  to  improve  and  upgrade 
security."  These  improvements  will  be 
taken  into  account  in  their  Vessel  or 
Facility  Security  Assessments  and 
subsequent  security  plan  development. 

One  commenter  suggested  that  the 
definition  of  "unaccompanied  baggage" 
be  revised  to  include  baggage  for  which 
there  is  no  accompanying  passenger  or 
crewmember.  The  commenter  also 
noted  that,  if  read  literally,  the 
definition  in  §  101.105  would  include 
all  passenger  baggage  already 
"checked."  and  therefore  separated  from 
its  owner.  The  suggested  definition  was 
the  following:  "baggage  that  was  to  be 
carried  on  board  the  ship  when  no 
passenger  or  crewmember  was  traveling 
on  the  same  voyage  or  portion  of  that 
voyage." 

VVe  agree  that  "unaccompanied 
baggage"  should  include  baggage  for 
which  there  is  not  an  accompanying 
passenger  or  crewmember.  With  regard 
to  "checked"  baggage,  our  definition 
aligns  with  the  ISPS  Code,  part  B. 
"Checked"  baggage  at  the  point  of 
inspection  or  screening  should  be  with 
a  crewmember  or  other  person  and 
therefore  remains  accompanied.  After 
inspectiim  or  screening,  the  baggage  will 
be  controlled  until  it  is  loaded  on  the 
vessel.  VVe  have  amended  the  definition 
of  "unaccompanied  baggage"  to  reflect 
the  above  and  clarified  the  reference  to 
an  "other  person." 

One  commenter  asked  us  not  to 
change  the  definition  of  "vessel  stores" 
as  published  in  the  temporary  interim 
rule. 

The  definition  of  "vessel  stores" 
remains  the  same  as  published  in  the 
temporary  interim  rule  (68  FR  39281) 
(part  101). 

We  received  11  comments  relating  to 
the  use  of  the  terms  "vessel-to-facility 
mterface,"  "vessel-to-port  interface," 
and  "vessel-to-vessel  activity."  Seven 
commenters  requested  that  the  Coast 
Guard  be  consistent  in  its  use  of  "vessel- 
to-vessel  interface"  in  §  101.105  and  use 
the  word  "cargo"  instead  of  the  phrase 
"goods  or  provisions."  One  commenter 
asked  us  to  modif\'  the  definition  of  a 
"vessel-to-vessel  activity"  to  include  the 
transfer  of  a  container  to  or  from  a 
manned  or  unmanned  vessel.  One 
commenter  noted  that  it  should  be  made 
clear  that  the  term  "vessei-to-facility 
interface"  refers  to  when  the  vessel  is  at 
the  facility  or  arriving  at  the  facility. 

We  agree  with  the  commenters.  We 
have  amended  the  definitions  for 
"vessel-to-facility  interface,"  "vessel-to- 
port  interface,"  and  "vessel-to-vessel 


activity"  in  §101.105  to  use  the  words 
"cargo"  and  "vessel  stores"  instead  of 
the  word  "goods"  to  be  clearer  for  the 
intended  activities.  The  term  "vessel-to- 
facility  interface"  clearly  states  that  the 
vessel  is  either  at,  or  arriving  at,  the 
facility,  and  therefore,  we  did  not 
amend  the  definition  further. 

Five  corrunenters  requested  that  we 
amend  the  definition  of  "waters  subject 
to  the  jurisdiction  of  the  United  States" 
to  simply  refer  to  the  definition  of  that 
term  in  33  CFR  2.38,  stating  that  doing 
so  would  be  less  confusing.  Four 
commenters  asked  us  to  clarify  the  term 
"superadjacent"  used  in  the  same 
definition. 

The  definition  suggested  by  the 
commenter  would  exclude  application 
of  these  regulations  to  the  Exclusive 
Economic  Zone  (EEZ)  and  waters 
superjacent  to  the  OCS.  We  believe  that 
including  the  EEZ  and  the  waters 
superjacent  to  the  OCS  is  crucial  to 
implementing  the  comprehensive 
security  regime  intended  by  the  MTSA. 
It  is  also  consistent  with  the  Coast 
Guard's  anti-terrorism  authorities  in  33 
U.S.C.  1226.  However,  we  agree  the 
definition  is  somewhat  confusing  and 
needs  clarification.  In  the  temporary' 
interim  rules,  we  defined  "waters 
subject  to  the  jurisdiction  of  the  United 
States"  to  include,  in  addition  to  the 
EEZ  and  the  waters  superjacent  to  the 
Outer  Continental  Shelf,  the  "navigable 
waters"  as  defined  in  46  U.S.C. 
2101(17a).  Navigable  waters  in  this 
context,  by  reference  to  Presidential 
Proclamation  No.  5928,  extend  to  the 
full  breadth  of  the  territorial  sea  that  is 
12  nautical  miles  wide,  adjacent  to  the 
coast  of  the  United  States,  and  seaward 
of  the  territorial  sea  baseline.  We  believe 
the  better  approach  is  to  amend  our 
recent  recodification  of  jurisdictional 
terms  in  33  CFR  part  2  to  reflect  that, 
consistent  with  the  temporary  interim 
rules,  the  12  nautical  mile  territorial  sea 
applies  not  only  to  statutes  under 
subtitle  II  of  title  46  but  also  statutes 
under  subtitle  VI  of  title  46  (section  102 
of  the  MTSA).  Doing  so  simplifies  the 
definition  of  "waters  subject  to  the 
jurisdiction  of  the  United  States"  for 
purposes  of  the  regulations  by 
permitting  reference,  in  part,  to  an 
existing  regulatory  definition.  The 
amended  definition  of  "waters  subject 
to  the  jurisdiction  of  the  United  States" 
reflects  this  change. 

Five  commenters  disagree  with 
applying  the  same  regulations  to  all 
segments  of  the  itaaritime  industry, 
stating  that  it  is  not  practical.  One  of 
these  conmienters  suggested  that  the 
regulations  exempt  entities,  such  as 
nuclear  facilities  covered  under  10  CFR 


part  73  and  49  CFR  part  172,  because 
they  are  already  regulated. 

\Ve  developed  these  regulations  to  be 
tailored  to  diverse  industries  within  the 
maritime  community  through  various 
provisions,  such  as  the  Alternative 
Security  Program.  If  a  nuclear  facility  is 
invoked  in  the  activities  regulated 
under  part  105,  then  the  facility  must 
comply  with  that  part.  However,  we 
have  made  multiple  provisions  within 
the  regulations  so  entities  that  are 
already  covered  by  other  requirements 
for  security  should  be  able  to  coordinate 
their  compliance  with  these  rules  and 
others  they  already  have  implemented. 

Two  commenters  were  concerned 
about  the  breadth  of  the  regulations. 
One  commenter  asked  that  the 
regulations  be  broadened  to  allow  for 
exemptions.  One  commenter  stated  that 
the  applicability  as  described  in 
§  101.110  is  "much  too  general."  stating 
that  it  can  be  interpreted  as  including  a 
canoe  tied  up  next  to  a  floating  dock  in 
front  of  a  private  home.  The  commenter 
concluded  that  such  a  broad  definition 
would  generate  "a  large  amount  of 
confusion  and  discontent"  among 
recreational  boaters  and  waterfront 
homeowners. 

Our  applicability  for  the  security 
regulations  in  33  CFR  chapter  I, 
subchapter  H,  is  for  all  vessels  and 
facilities;  however,  parts  104,  105,  and 
106  directly  regulate  those  vessels  and 
facilities  we  have  determined  may  be 
involved  in  transportation  security 
incidents,  which  does  not  include 
canoes  and  private  residences.  For 
example.  §  104.105(a)  applies  to 
commercial  vessels:  therefore,  a 
recreational  boater  is  not  regulated 
under  part  104.  If  a  waterfront 
homeowner  does  not  meet  any  of  the 
specifications  in  §  105.105(a).  the 
waterfront  homeowner  is  not  regulated 
under  part  105.  It  should  be  noted  that 
all  waterfront  areas  and  boaters  are 
covered  by  parts  101  through  103  and, 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
MARSEC  Levels  that  may  apply  to 
them.  Security  zones  and  other 
measures  to  control  vessel  movement 
are  some  examples  of  AMS  Plan  actions 
that  may  affect  a  homeowner  or  a 
recreational  boater.  Additionally,  the 
COTP  may  impose  measures,  when 
necessary,  to  prevent  injury  or  damage 
or  to  address  specific  security  concerns. 

Five  commenters  addressed  the 
applicability  of  the  regulations  with 
respect  to  facilities  and  the  boundaries 
of  the  Coast  Guard  jurisdiction  relative 
to  that  of  other  Federal  agencies.  Four 
commenters  advocated  a  "firm  line  of 
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demarcation"  limiting  the  Coast  Guard 
authority  to  the  ■'dock,"  because  as  the 
rule  is  now  written,  a  facility  may  still 
be  left  to  wonder  which  Federal  agency 
or  department  might  have  jurisdiction 
over  it  when  it  comes  to  facilitv 
security.  One  commenter  suggested  that 
the  Coast  Guard  jurisdiction  should  not 
extend  beyond  "'the  first  continuous 
access  control  boundarv  shore  side  of 
the  designated  waterfront  facility." 

Section  102  of  the  MTSA  requires  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  to  prescribe 
certain  security  requirements  for 
facilities.  The  Secretary  has  delegated 
that  authority  to  the  Coast  Guard. 
Therefore,  the  Coast  Guard  is  not  onlv 
authorized,  but  also  required  under  the 
MTSA,  to  regulate  beyond  the  "dock," 

Two  comraenters  requested 
clarification  on  our  reference  to  SOLAS 
and  facility  applicability.  One 
commenter  stated  that  tiecause  the 
applicability  of  the  various  chapters  of 
SOLAS  is  not  consistent,  it  is  necessary 
to  specify  particular  chapters  in  SOLAS 
to  define  the  applicability  of  this 
regulation  to  U.S.  flag  vessels.  The 
commenter  reque.sted  that  we  limit  the 
reference  to  SOLAS  in  §  105.105(a)(3)  to 
•SOLAS  Chapter  XI-2.-  Another 
commenter  stated  that  it  is  not  clear 
whether  the  words  "greater  than  100 
gross  registered  tons"  applied  to  SOLAS 
vessels  as  well  as  to  vessels  that  are 
subject  to  33  CFR  Chapter  1.  subchapter 
I. 

We  agree  that  the  general  reference  to 
SOLAS  is  broad  and  could  encompass 
more  vessels  than  necessarA'.  We  have 
amended  the  applicability  reference  to 
read   "SOLAS  Chapter  XI"  because 
subchapter  H  addresses  those 
requirements  in  SOLAS  Chapter  XI. 
Also,  we  have  amended  §  105.105(a)  to 
apply  the  term  "greater  than  100  gross 
registered  tons"  to  facilities  tliat  receive 
vessels  subject  only  to  subchapter  I.  We 
did  not  include  references  to  foreign  or 
U.S.  ownership  in  the  applicability 
paragraphs  because  it  is  duplicative  to 
the  existing  language. 

Thirty  commenters  commended  the 
Coast  Guard  for  providing  an  option  for 
an  Alternative  Security  Program  as 
described  in  §  101.120(b)  and  urged  the 
Coast  Guard  to  approve  these  programs 
as  soon  as  possible. 

We  believe  the  provisions  in 
§  101.120(b)  will  provide  greater 
flexibility  and  will  help  owners  and 
operators  meet  the  requirements  of  these 
final  rules.  We  will  review  Alternative 
Security  Program  submissions  in  a 
timely  manner  to  determine  if  they 
comply  with  the  security  regulations  for 
their  particular  industry  segment.  The 
Coast  Guard  has  already  received  and 


begun  reviewing  Alternative  Security 
Programs,  and  we  have  been  able  to 
approve  three  such  programs.  We  have 
amended  §  101.125  to  list  those 
approved  Alternative  Security 
Programs.  We  will  announce  new 
approvals  of  Alternative  Security' 
Programs  through  the  Federal  Register, 
and  intend  to  update  §  101.125  on  an 
annual  basis. 

Twenty  commenters  requested 
clarification  on  the  Alternative  Security 
Program.  Three  commenters  requested 
that  the  Coast  Guard  work  with  their 
industrv'  association  to  come  up  with 
their  own  security  program.  Two 
commenters  asked  for  guidance  on  how 
to  implement  an  Alternative  Security 
Program.  One  commenter  stated  that  the 
Coast  Guard  should  recognize  its 
existing  security  programs.  One 
commenter  suggested  that  we  allow 
owners  or  operators  to  use  industrv' 
security  standards,  recommended 
practices,  and  guidelines  as  Alternative 
Security  Programs,  Four  commenters 
requested  that  Alternative  Security 
Programs  be  available  to  certain  owners 
and  operators  of  foreign  flag  vessels  that 
are  not  subject  to  SOLAS,  Three 
commenters  asked  for  clarification  as  to 
which  facilities  are  eligible  to 
participate  in  an  Alternative  Security 
Program.  One  commenter  recommended 
that  the  Alternative  Security  Program  be 
available  to  vessels  subject  to  SOLAS. 

We  encourage  industries  to  develop 
Alternative  Security  Programs  that 
address  those  aspects  of  security  unique 
to  their  industry.  Section  101.120  allows 
industry  associations  to  submit 
Alternative  Security  Programs  to  the 
Coast  Guard  for  approval.  As  part  of  the 
review  process,  we  will  work  with 
industr\'  representatives  to  assure  that 
AlterHative  Security  Programs  meet  the 
requirements  of  the  rules  and  ensure 
maritime  security.  We  agree  that  the 
Alternative  Security  Program  should  be 
available  to  certain  owners  and 
operators  of  foreign  flag  vessels  that  are 
not  subject  to  SOLAS  and  to  facilities 
that  serve  vessels  on  international 
voyages.  Because  the  AMS  Plan  will  be 
the  approved  port  facility  security  plan 
as  described  in  the  ISPS  Code,  part  A. 
we  have  amended  §  101.120  to  allow 
certain  facilities  that  serve  vessels 
subject  to  SOLAS  Chapter  XI  the  option 
of  using  an  Alternative  Security 
Program  that  has  been  reviewed  and 
approved  by  the  Coast  Guard.  We  do  not 
intend  to  allow  vessels  subject  to 
SOLAS  to  use  an  Alternative  Security 
Program.  Two  commenters  stated  that 
§  101.120  does  not  allow  an  industr>' 
association  to  submit  an  Alternative 
Security  Program  for  approval.  One 
commenter  asked  that  the  regulations 


for  Alternative  Security  Programs  be 
clarified  to  allow  participants  to  carry  a 
copy  of  the  Coast  Guard  approved 
Alterative  Security  Program  on  board 
vessels  or  at  facilities. 

Section  101.120(c)  does  not  preclude 
an  industry  association  from  submitting 
an  Alternative  Security  Program  for 
approval.  In  addition,  the  regulations 
requiring  the  availability  of  the  security 
plans  on  board  the  vessels  or  at  the 
facility  do  not  preclude  the  owner  or 
operator  of  the  vessel  or  facility  from 
keeping  a  Coast  Guard  approved 
Alternative  Security  Program  on  board 
the  vessel  or  at  the  facility.  Furthermore, 
we  have  amended  §  101.120(b)(3)  and 
added  a  new  provision.  §  101.120(b)(4), 
to  clarify  that  owners  or  operators 
implementing  an  Alternative  Security 
Program  must  provide  information  to 
the  Coast  Guard  when  requested.  This 
clarification  was  needed,  among  other 
things,  to  ensure  that  the  Coast  Guard 
has  access  to  relevant  information  to 
assist  our  compliance  and  verification 
responsibilities.  The  information  may 
also  be  needed  to  help  the  Coast  Guard 
assess  vulnerabilities,  conduct  an  AMS 
Assessment,  or  develop  an  AMS  or 
National  Security  Plan.  Finally,  after 
further  review  of  parts  101  and  104 
through  106,  we  have  amended 
§§  101.120(b)(3),  104.120(a)(3), 
105.120(c).  and  106.115(c)  to  clarif\'  that 
a  vessel  or  facility  that  is  participating 
in  the  Alternative  Security  Program 
must  complete  a  vessel  or  facility 
specific  security  assessment  report  in 
accordance  with  the  Alternative 
Security  Plan,  and  it  must  be  readily 
available. 

Three  commenters  stated  that  the 
cognizant  COTP  should  be  responsible 
for  reviewing  the  submissions  for  the 
Alternative  Security  Program  when  the 
company  operates  exclusively  in  one 
COTT  zone.  The  commenters  noted  that 
COTPs  have  the  best  knowledge  of  the 
vessels  and  facilities  operating  in  their 
zone. 

We  require  that  requests  to  implement 
an  Alternative  Security  Program  be 
submitted  for  approval  to  the 
Commandant  (G-MP)  because  we  want 
to  ensure  uniformity  across  all  COTP 
zones  in  the  implementation  of  this 
program.  The  Commandant  (G-MP)  will 
coordinate  and  consult  with  local 
COTPs,  Districts,  and  Areas,  as  needed, 
on  these  submissions. 

After  further  review  of  §  101,120.  we 
are  amending  the  section  to  provide  a 
procedure  for  amending  an  Alternative 
Security  Program,  and  to  align  the 
effective  period  of  an  Alternative 
Security  Program  with  the  5-year  period 
provided  for  other  security  plans. 
Additionally,  after  review  of  the 
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"Submission  and  approval" 
requirements  in  §§  101.120,  104.410, 
10.5  410,  and  106.410,  we  have  amended 
the  requirements  to  clarif\-  that  security 
plan  submissions  can  be  returned  for 
revision  during  the  approval  process. 

We  received  seven  comments 
regarding  waivers,  equivalencies,  and 
alternatives.  Three  conunenters 
appreciated  the  flexibility  of  the  Coast 
Guard  in  extending  the  opportunity  to 
apply  for  a  waiver  or  propose  an 
equivalent  security  measure  to  satisfv'  a 
specific  requirement.  Four  commenters 
requested  detailed  information 
regarding  the  factors  the  Coast  Guard 
will  focus  on  when  evaluating 
applications  for  waivers,  equivalencies. 
and  alternatives. 

The  Coast  Guard  believes  that 
equivalencies  and  waivers  provide 
flexibility  for  vessel  owners  and 
operators  with  unique  operations. 
Sections  104.130.  105.130,  and  106.125 
state  that  vessel  or  facility  owners  or 
operators  requesting  waivers  For  any 
requirement  of  part  104,  105,  or  106 
must  include  justification  for  why  the 
specific  requirement  is  unnecessary  for 
that  particular  owner's  or  operator's 
vessel  or  facility  or  its  operating 
conditions.  Section  101.120  addresses 
Alternative  Security  Programs  and 
§  101.130  provides  for  equivalents  to 
security  measures.  We  intend  to  issue 
guidance  that  will  provide  more 
detailed  information  about  the 
application  procedures  and 
requirements  for  waivers,  equivalencies, 
and  the  Alternative  Security  Program. 

One  commenter  requested  that  we 
allow  a  group  of  facilities  that  combine 
to  act  as  an  identified  unit  to  be 
considered  as  an  equivalency  or  add  a 
definition  of  either  "port"  or  "port 
authority."  The  commenter  also  stated 
that  part  105  should  allow  port  security 
plans,  developed  by  local  government 
port  authorities  and  approved  by  State 
authorities,  to  serve  as  equivalent 
security  measures. 

We  do  not  agree  with  adding  a 
definition  of  "port"  to  recognize  a  group 
of  facilities  that  combine  to  act  as  an 
identified  unit.  However,  groups  of 
facilities  may  work  together  to  enhance 
their  collective  security  and  achieve  the 
performance  standards  in  the 
regulations.  Locally  developed  port 
security  plans  may  serve  as  an  excellent 
starting  point  for  those  facilities  located 
within  the  jurisdiction  of  a  port  - 
authority.  We  believe  that  the 
provisions  of  §s?  105.300(b),  105.310(b). 
and  105.400(a)  permit  the  CX)TP  to 
approve  a  Facility  Security  Plan  that 
covers  multiple  facilities,  such  as  a  co- 
locatod  group  of  facilities  that  share 
security  arrangements,  provided  that  the 


particular  aspects  and  operations  of 
each  subordinate  facility  are  addressed 
in  the  common  assessment  and  security 
plan.  A  single  Facility  Security  Officer 
for  the  port  or  cooperative  should  be 
designated  to  facilitate  this  common 
arrangement.  Finally,  local  security 
programs  developed  by  entities  such  as 
a  port  authority  or  a  port  cooperative 
may  be  submitted  to  the  Coast  Guard  for 
consideration  as  Alternative  Security 
Programs  in  accordance  with 
§  101.120(c). 

Six  commenters  asked  that  terms  and 
definitions  in  the  regulations  match 
those  in  the  ISPS  Code,  and  not  the 
terms  and  definitions  in  the  MTSA,  to 
minimize  confusion  among 
international  companies.  Two 
commenters  stated  that  inclusion  of  the 
ISPS  Code  terms  "port  facility  security 
plan"  and  "port  facility  security  officer" 
in  the  definitions  of  AMS  Plan  and 
Federal  Maritime  Security  Coordinator, 
respectively,  in  these  regulations  will 
cause  confusion  and  is  contrary  to  the 
intent  of  the  ISPS  Code. 

We  recognize  that  it  can  be  confusing 
for  foreign  flag  vessels  to  operate  under 
different  definitions  than  those  present 
in  the  ISPS  Code.  The  ISPS  Code, 
however,  gives  contracting  goverrmients 
latitude  in  implementing  its  provisions. 
At  the  same  time,  the  MTSA  imposes  its 
own  requirements.  Our  regulations  align 
the  requirements  of  both  the  ISPS  Code 
and  the  MTSA,  and  the  definitions  used 
within  the  regulations  reflect  this 
alignment. 

We  received  several  comments  that 
were  beyond  the  scope  of  this  final  rule. 
One  commenter  supported  making 
foreign  flag  vessel  owners,  operators, 
and  vessel  managers  financially 
accountable  for  the  direct  and  indirect 
economic  impacts  resulting  from  a 
terrorist  activity  stemming  from  one  of 
their  company's  managed  commercial 
vessels.  One  commenter  asked  that  their 
product  be  included  as  part  of  these 
final  rules. 

Imposing  these  suggested  financial 
obligations  is  beyond  the  scope  of  this 
final  rule.  There  are,  however,  new 
provisions  such  as  the  continuous 
synopsis  record  (SOLAS  Chapter  Xl-1, 
regulation  5)  that  effectively  address 
ownership  and  identify  those  that  may 
be  responsible  for  the  operation  of  the 
vessel.  Product  solicitations  are  also 
beyond  the  scope  of  this  final  rule  and 
are  not  addressed. 

Three  commenters  questioned  the 
foreign  port  assessment  program.  One 
commenter  stated  the  U.S.  assessment  of 
foreign  ports  could  create  "too  many 
layers"  of  inspection,  stating  that  the 
European  Commission  will  assess  the 
security  erf  their  own  ports,  and  the  U.S. 


assessment  process  is,  therefore, 
duplicative.  Two  commenters 
recommended  that  the  U.S.  accept 
assessments  of  foreign  ports  by 
reputable  maritime  administrations  in 
accordance  with  IMO  requirements.  One 
commenter  expressed  concerns 
regarding  the  Coast  Guard's  intention  to 
conduct  foreign  port  audits,  and 
expressed  hope  that  the  U.S.  would 
accept  the  International  Labor 
Organization's  (ILO)  w-ork  on  seafarer 
credentialing. 

The  Coast  Guard,  in  cooperation  with 
TSA.  BCBP,  and  MARAD.  is  still 
developing  the  foreign  port  assessment 
program  to  implement  46  U.S.C.  70108. 
We  intend  to  work  cooperatively  with 
officials  in  foreign  ports  and  other 
organizations,  such  as  the  European 
Commission  and  ILO.  to  reduce 
unnecessary  duplication  in  assessing 
the  effectiveness  of  antiterrorism 
measures  maintained  at  foreign  ports 
and  the  credentialing  of  seafarers. 

Subpart  B — Maritime  Security 
(MARSEC)  Levels 

This  subpart  concerns  the  setting  of 
MARSEC  Levels. 

We  received  15  comments  regarding 
MARSEC  Level  alignment.  One 
commenter  agreed  with  the  alignment. 
One  commenter  stated  that  §§  101.200 
and  101.205  are  inconsistent  with  one 
another.  Six  commenters  stated  that 
problems  are  likely  to  arise  because 
MARSEC  Levels  do  not  match  other 
Federal  threat  levels,  such  as  the 
Homeland  Security  Advisory  System 
(HSAS). 

We  disagree  with  the  dissenting 
commenters.  Section  101.200(d)  states 
that  COTPs  may  temporarily  raise  the 
MARSEC  Level  for  their  specific  areas  of 
responsibility  when  necessary  to 
address  an  exigent  circumstance 
immediately  affecting  the  security  of  the 
maritime  elements  of  their  areas  of 
responsibility.  This  is  a  narrow  set  of 
circumstances:  we  expect  national 
MARSEC  Levels  to  be  established  at  the 
level  of  the  Commandant,  as  stated  in 
§101.205.  Additionally,  as  stated  in 
§  101.205.  MARSEC  Levels  have  been 
aligned  with  DHS's  HSAS. 

In  reviewing  Table  101.205,  we  noted 
that  the  reference  to  the  Blue  HSAS  - 
threat  condition  should  be  "guarded" 
and  reference  to  the  Yellow  HSAS  threat 
condition  should  be  "elevated."  We 
have  amended  Table  101.205  to  reflect 
this  clarification. 

Subpart  C — Communication  (Port- 
Facility-  Vessel) 

This  subpart  concerns  the 
communication  of  MARSEC  Levels, 
threats,  confirmations  of  attainment. 
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suspicious  activities,  breaches  of 
security,  and  transportation  security 
incidents. 

We  received  28  comments  regarding 
communication  of  changes  in  the 
MARSEC  Levels.  Most  commenters 
were  concerned  about  the  Coast  Guard's 
capability  to  communicate  timely 
changes  in  MARSEC  Levels  to  facilities 
and  vessels.  Some  stressed  the 
importance  of  MARSEC  Level 
information  reaching  each  port  area  in 
the  COTP's  zone  and  the  entire 
maritime  industry'.  Some  stated  that 
local  Broadcast  Notice  to  Mariners  and 
MARSEC  Directives  are  flawed  methods 
of  communication  and  stated  that  the 
only  acceptable  means  to  communicate 
changes  in  MARSEC  Levels,  from  a 
timing  .standpoint,  are  via  email,  phone, 
or  fax  as  established  by  each  COTP. 

MARSEC  Level  changes  are  generally 
issued  at  the  Commandant  level  and 
each  Marine  Safety  Office  (MSO)  will  be 
able  to  disseminate  them  to  vessel  and 
facility  owners  or  operators,  or  their 
designees,  by  various  means. 
Communication  of  MARSEC  Levels  will 
be  done  in  the  most  expeditious  means 
available,  given  the  characteristics  of  the 
port  and  its  operations  These  means 
will  be  outlined  in  the  AMS  Plan  and 
exercised  to  ensure  vessel  and  facility 
owners  and  operators,  or  their 
designees,  are  able  to  quickly 
communicate  with  us  and  vice-versa. 
Because  MARSEC  Directives  will  not  be 
as  expeditiously  communicated  as  other 
COTP  Orders  and  are  not  meant  to 
communicate  changes  in  MARSEC 
Levels,  we  have  amended  §  101.300  to 
remove  the  reference  to  MARSEC 
Directives.  We  have  added  a  reference  to 
electronic  means. 

One  commenter  suggested  that  major 
commodity  groups,  including  the 
chemical,  hazardous  material,  utility, 
rail,  truck,  and  air  transportation 
industries  receive  information  regarding 
potential  threats  from  the  local  COTP. 

As  stated  in  §  101.300(b).  the  COTP 
will,  when  appropriate,  communicate  to 
port  stakeholders  certain  information 
regarding  known  threats  that  may  cause 
a  transportation  security  incident. 

We  received  15  comments  on  the 
facility  owner's  or  operator's 
responsibility  to  communicate  changes 
in  MARSEC  Levels  to  vessels  bound  for 
the  facility.  Nine  commenters  noted  that 
it  would  be  difficult  and  impractical  for 
facilities  to  notify  vessels  96  hours  prior 
to  arrival  of  changes  in  MARSEC  Levels, 
because  some  vessels  and  facilities  do 
not  have  a  means  to  provide  secure 
communications.  Three  commenters 
stated  that  facilities  should  not  be 
responsible  for  notif\'ing  vessels  that 
have  not  arrived  at  the  facility  of 


MARSEC  Level  changes.  In  contrast,  one 
commenter  suggested  that  the  Coast 
Guard  amend  §  101.300(a)  to  include  a 
provision  for  facilities  to  notifv'  vessels 
of  MARSEC  Level  changes  within  96 
hours,  much  like  that  which  is  currentlv 
found  in  §  105.230(b)(1). 

The  intent  of  the  regulations  is  to  give 
vessel  owners  or  operators  the 
maximum  amount  of  time  possible  to 
ensure  the  higher  MARSEC  Level  is 
implemented  on  the  vessel  prior  to 
interfacing  with  a  facility.  This  ensures 
that  the  facility's  security  at  the  higher 
MARSEC  Level  is  not  compromised 
when  the  vessel  arrives.  Therefore, 
while  it  may  be  difficult  to  contact  a 
vessel  in  advance  of  its  arrival,  it  is 
imperative  for  the  security  of  the  facility 
and  the  vessel.  Additionally, 
communications  between  the  facility 
and  the  vessel  do  not  need  to  be  secure, 
as  MARSEC  Levels  are  not  classified 
information.  We  have  not  amended 
§  101.300(a)  because  this  section  is 
intended  to  regulate  communication  at 
the  port  level,  whereas  §  105.230(b)(1)  is 
intended  to  regulate  communication  at 
the  individual  facilities  within  the  port. 

One  commenter  asked  whether  the 
COTP's  communication  of  required 
actions  to  minimize  risk,  under 
§  101.300(b)(5).  refers  only  to  measures 
that  have  been  detailed  in  the  Vessel 
Securitv  Plan  or  the  Facilitv  Securitv 
Plan. 

At  any  MARSEC  Level,  the  COTP, 
consistent  with  the  authoritv  in  33 
U.S.C.  chapter  1221  and  50  U.S.C. 
chapter  191,  may  require  owners  and 
operators  to  take  measures  to  counter 
security  threats  that  are  beyond  those 
detailed  in  their  security  plans  when 
necessar\'  to  prevent  injury"  or  damage  or 
to  secure  the  rights  and  obligations  of 
the  U.S.  This  is  consistent  with 
requirements  specified  in  the  ISPS 
Code. 

We  received  19  comments  on  the 
requirements  that  owners  and  operators 
of  vessels  and  facilities  confirm 
attainment  of  increased  MARSEC  Level 
security  measures.  Some  requested  that 
the  Master,  not  the  owner  or  operator, 
be  responsible  for  reporting  to  the  local 
COTP  the  attainment  of  the  change  in 
MARSEC  Level.  Several  commenters 
sought  clarification  as  to  which  COTP 
they  need  to  report  their  attainment  of 
security  measures.  Others  questioned 
the  ability  of  the  COTP  to  receive 
potentially  hundreds  of  calls  confirming 
attainment  of  security  measures  in  their 
security  plan  or  requirements  imposed 
by  the  COTP.  Finally,  some  questioned 
the  benefit  of  reporting  compliance  with 
the  MARSEC  Level  change. 

We  agree  with  the  comment  to  allow 
owners  and  operators  to  designate  the 


Master  or  another  appropriate  person  to 
be  responsible  for  reporting  the 
attainment  of  the  MARSEC  Level  and 
are  amending  §  101.300  to  allow  this. 
Our  intent  is  to  have  one  company 
representative  contact  the  local  COTP  to 
minimize  the  number  of  calls  to  the 
local  COTP  during  a  change  in  MARSEC 
Level.  Consistent  with  the  ISPS  Code, 
part  A,  attainment  measures  should  be 
reported  to  the  COTP  that  issued  die 
notice  of  the  change  in  MARSEC  Levels 
to  that  vessel,  so  as  to  ensure 
compliance. 

Two  commenters  suggested  that  the 
Coast  Guard  should  be  responsible  for 
facilitating  communications  between 
vessels  and  facilities. 

We  believe  that  it  is  the  Coast  Guard's 
role  to  ensure  that  vessels  and  facilities 
have  the  proper  procedures  and 
equipment  for  communicating  with 
each  other.  The  Coast  Guard  does  have 
communication  responsibilities,  as 
found  in  §  101.300.  It  is  imperative, 
however,  that  vessels  and  facilities 
effectively  communicate  with  each 
other  to  effectively  coordinate  the 
implementation  of  security  measures. 
Thus,  we  have  placed  this  requirement 
on  the  owner  or  operator,  not  the  Coast 
Guard.  The  Coast  Guard  will  be 
inspecting  facilities  and  vessels  to 
ensure  this  communication  is 
accomplished. 

Twelve  commenters  requested  that 
the  Coast  Guard  issue  specific 
communications  guidelines  to  affected 
facilities  and  vessels  bound  for  and 
operating  in  U.S.  ports.  One  commenter 
stated  that,  in  guidance,  we  should 
define  a  means  by  which  changes  in 
MARSEC  Levels  will  be  communicated 
to  U.S.  flag  vessels  that  are  not  in  the 
coastal  waters. 

We  recognize  that  further  guidance 
should  be  provided  to  ensure 
communication  expectations  are  clearly 
outlined.  We  intend  to  update  the 
guidance  in  NVIC  9—02  (Guidelines  for 
Port  Security  Committees,  and  Port 
Security  Plans  Required  for  U.S.  Ports) 
to  address  communications  with 
facilities  and  vessels  bound  for  and 
operating  in  U.S.  ports.  We  will  also 
address  communication  of  MARSEC 
Levels  with  U.S.  flag  vessels  operating 
internationally  in  this  guidance  and 
intend  to  coordinate  these  types  of 
communications  with  MAR,\D. 

Two  commenters  suggested  web- 
based  information  sharing  methods.  One 
commenter  recommended  a  proprietary, 
secure,  web-based  information  portal  for 
vessels,  port  facilities,  and  other 
transportation/supply  chain  participants 
to  report  and  record  required  security 
information,  security  documents,  and 
security  checks  in  complying  with  Coast 
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Guard  and  IMO  requirements.  One 
commenter  suggested  that  the  Coast 
Guard  include  information  to  coordinate 
and  provide  access  to  regulator)' 
compliance  tools  on  a  website.  The 
commenter  also  suggested  that  the 
preamble  accompanying  the  final  rules 
should  have  well-named  headings  to 
assist  the  regulated  community  in 
locating  information,  including 
language  explaining  the  applicability  of 
SOLAS  and  including  a  list  of 
contracting  governments. 

We  intend  to  be  flexible  in  the 
implementation  of  communication 
reporting  methods  to  be  used  by  vessel 
and  facility  owners  or  operators,  and  wp 
are  working  on  a  website  to  provide 
security  information  to  the  regulated 
community.  We  encourage  owners  or 
operators  to  implement  a  system  that 
best  allows  them  to  meet  the  reporting 
and  recordkeeping  requirements  of  their 
approved  security  plan.  Additionally, 
the  Coast  Guard  has  provided  headings 
throughout  this  preamble,  based  on  the 
subparts  of  these  security  rules,  to  assist 
the  public  in  locating  information. 
SOLAS  applicability  is  clearly  defined 
in  SOLAS  and  IMO  maintains  a  list  of 
contracting  governments,  which  can  be 
found  on  IMO's  website  [bttp:// 
VV1VH'  imo.org). 

Twenty  commenters  made 
suggestions  regarding  reporting  to  the 
National  Response  Center  (NRC)  under 
§  101.305.  Five  commenters  did  not 
support  notification  to  the  NRC  for  all 
breaches  of  security.  Two  commenters 
stated  that  because  the  scope  of  the  term 
"transportation  security  incident"  and 
the  meaning  of  the  terms  "may  result" 
and  "breach  of  security  '  are  not  clear, 
the  regulated  community  is  at  risk  of 
both  over-reporting  and  under-reporting 
suspicious  activity.  Three  commenters 
also  suggested  that  the  Coast  Guard 
make  a  distinction  between  suspicious 
activities  and  an  actual  transportation 
security  incident.  Four  commenters 
stated  that  it  is  not  clear  what  the  NRC 
would  do  with  the  information  about 
suspicious  incidents  or  how  such  a 
notification  would  sufficiently  improve 
facility  security  in  concert  with  other 
reporting  processes  for  suspicious 
activity  or  security  incidents.  Eight 
commenters  suggested  that  notifying  the 
NRC  "without  delay"  will  not  provide 
for  the  quickest  response  and  suggested 
that  owners  or  operators  be  allowed  to: 
(1)  Activate  the  security  plan;  (2)  notify 
local  law  enforcement;  (3)  notify  the 
local  COTP;  (4)  use  VHF  channel  16  to 
notif\'  the  local  area;  or  (5)  notify  the 
NRC  "as  soon  as  practical." 

The  Coast  Guard  provided  a 
distinction  between  suspicious 
activities  and  a  transportation  security 


incident  in  part  101.  A  "transportation 
security  incident"  is  defined  in 
§  101.105,  as  "a  security  incident 
resulting  in  a  significant  loss  of  life, 
environmental  damage,  transportation 
system  disruption,  or  economic 
disruption  in  a  particular  area."  As 
stated  in  §  101.305(a),  a  "suspicious 
activity"  is  an  activity  that  may  result  in 
a  transportation  security  incident.  The 
purpose  of  requiring  vessel  and  facility 
owners  or  operators  to  report  suspicious 
activities  or  breaches  of  security 
"without  delay"  to  the  NRC  is  to  enable 
the  Coast  Guard  to  identif]^'  patterns  of 
this  type  of  activity  on  a  national  scale 
and  consult  with  other  Federal  agencies 
to  confirm  if  the  activity  is  a 
coordinated  threat  to  our  nation.  The 
NRC  will  also  relay  to  the  COTP,  and  as 
appropriate  port  stakeholders,  vessels, 
and  facilities,  reports  of  suspicious 
activities,  breaches  of  security,  and 
information  concerning  security-related 
patterns  and  trends.  Because  it  is 
imperative  to  identify  nationwide  threat 
patterns,  we  did  not  amend  the 
reporting  requirements  for  suspicious 
activities  or  breaches  of  security.  In  the 
case  of  a  transportation  security 
incident,  the  notification  goes,  without 
delay,  to  the  COTP  or  cognizant  District 
Commander  for  OCS  facilities,  because 
of  the  need  to  assess  impacts  to  the  port 
area  and  to  implement  the  AMS  Plan,  as 
appropriate. 

Subpart  D — Control  Measures  for 
Security 

This  subpart  concerns  control  and 
compliance  measures,  including 
enforcement,  MARSEC  Directives,  and 
penalties. 

Seventeen  commenters  urged  the 
Coast  Guard  to  fully  recognize  the  need 
for  consistency  in  the  application  and 
enforcement  of  security-related 
regulations  and  in  the  plan  approval 
process  across  several  COTP  zones. 

We  do  recognize  the  need  for 
consistency  in  the  application  and 
enforcement  of  the  regulations. 
Therefore,  the  Coast  Guard  will 
continue  to  develop  guidance  for  COTPs 
to  consistently  implement  and  enforce 
the  security  regulations. 

Two  commenters  stated  that  the 
"entire  issue  of  the  authority  to  issue  a 
MARSEC  Directive"  needed 
clarification.  In  addition,  the 
commenters  noted  that  in 
§  101.405(a)(1).  the  Commandant  may 
delegate  the  authority  to  issue  MARSEC 
Directives  and  indicated  that  this 
authority  should  remain  with  the 
Commandant. 

MARSEC  Directives  are  necessary  as  a 
mechanism  to  provide  specific 
instructiqn  to  achieve  the  performance 


standards  required  by  these  regulations 
and  46  U.S.C.  Chapter  701  but  that 
should  not  be  open  to  the  general 
public.  As  such,  the  MARSEC  Directives 
will  be  labeled  as  sensitive  security 
information  because  they  will  contain 
information  that,  if  disclosed,  could  be 
used  to  exploit  security  systems  and 
measures.  MARSEC  Directives  will  be 
issued  under  an  extension  of  the  Coast 
Guard's  existing  COTP  authorities 
regarding  maritime  security,  found  in  33 
U.S.C.  1226  and  50  L'.S.C.  191.  In  part, 
the  implementing  regulations  for  50 
U.S.C.  191.  found  at  33  CFR  6.14-1  and 
promulgated  by  Executive  Order  10277, 
contemplate  action  by  the  Commandant 
that  is  national  in  scope.  Specifically, 
these  regulations  authorize  the 
Commandant  to  prescribe  such 
conditions  and  restrictions  deemed 
necessary  under  existing  circumstances 
for  the  security  of  certain  facilities  or 
public  and  commercial  structures  and 
vessels.  Additionally.  43  U.S.C.  1333(d) 
authorizes  the  Coast  Guard  to  establish 
certain  requirements  for  OCS  facilities. 
Moreover,  MARSEC  Directives  are  a 
necessary  and  integral  part  of  carrying 
out  the  Coast  Guard's  authorities  in  46 
U.S.C.  Chapter  701.  The  Commandant, 
at  this  time,  intends  to  retain  the 
authority  to  issue  all  MARSEC 
Directives. 

Forty-three  commenters  requested 
clarification  on  issuance  and  receipt  of 
MARSEC  Directives.  Several  suggested 
that  the  Coast  Guard;  allow  companies 
to  submit  a  national  "security  sensitive 
information  form,"  rather  than  notif\'ing 
each  COTP  that  companies  have  a  "need 
to  know"  the  security  sensitive 
information  contained  in  MARSEC 
Directives;  have  MSOs  make  Directives 
from  all  other  MSOs  available,  which 
will  allow  them  to  have  "1-stop  shop" 
ser\dce;  and,  develop  a  secure  website 
where  individuals  with  sensitive 
security  information  authorization 
could  access  directives  from  all  COTP 
zones.  Many  stated  that  owners  and 
operators  should  not  be  required  to 
comply  with  MARSEC  Directives  if  they 
cannot  or  are  not  allowed  to  access  the 
information  in  the  Directive  when  that 
information  is  sensitive  security 
information.  Some  were  concerned  that 
owners  and  operators  would  not  know 
if  they  had  a  "need  to  know"  the 
information  in  a  MARSEC  Directive 
under  §  101.405(a)(2).  Several  comments 
asked  for  clarification  of  who  will  be 
granted  access  to  applicable  MARSEC 
Directives.  One  commenter  requested  a 
standardized  process  for  applying  for 
"need  to  know"  status.  One  commenter 
argued  that  proof  of  a  "need  to  know" 
undermines  the  purpose  of 
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communicating  MARSEC  Directives. 
One  commenter  said  there  should  be 
one  U.S.  agency  responsible  for 
disseminating  non-classified  security 
information  to  shippers  who  do  not 
have  security  clearances.  Some 
commenters  asked  if  vessel  agents 
would  be  able  to  obtain  copies  of  a 
MARSEC  Directive  on  behalf  of  the 
vessel  owner  or  operator.  Most  stated 
that  the  current  process  for 
communicating  MARSEC  Directives  is 
cumbersome  and  suggested  the  best 
practice  to  inform  foreign  vessels 
entering  waters  under  the  jurisdiction  of 
the  U.S.  would  be  to  notify  each  at  the 
time  they  file  their  96-hour  Notice  of 
Arrival. 

We  recognize  that  the  MARSEC 
Directive  provision  in  §  101.405 
establishes  a  challenging  process  for 
distributing  directives  to  the  regulated 
community.  To  ensure  nationwide 
consistency.  MARSEC  Directives  are 
issued  at  the  Commandant  level  and, 
therefore,  will  allow  each  MSO  to  serve 
as  a  "1-stop  shop"  for  MARSEC 
Directives.  When  owners,  operators,  or 
appointed  agents  of  an  owner  or 
operator  are  notified  of  a  MARSEC 
Directive,  information  will  be  included 
indicating  those  that  have  a  "need  to 
know\"  To  verif\'  that  an  owner  or 
operator  has  the  "need  to  know"  the 
content  of  a  MARSEC  Directive.  MSOs 
ha\'e  se\'eral  tools  a\-ailable  to  them, 
including  a  database  of  vessels  and 
facilities  and  their  owner  and  operator 
information  In  addition,  an  MSO  can 
determine  if  a  Companv  Security 
Officer.  Vessel  Security  Officer,  or 
Facility  Security  Officer  has  a  "need  to 
know"  if  an  approved  Vessel  Security 
Plan  or  Facility  .Securitv  Plan  is 
presented  to  them.  Once  a  person  has 
provided  enough  information  for  the 
MSO  to  verif\-  that  person's  "need  to 
know"  and  status  as  a  regulated  entity, 
the  MSO  will  provide  the  MARSEC 
Directive.  The  "need  to  .know" 
designation  is  required  to  protect 
sensitive  security  information  from 
being  exploited.  We  also  recognize  that 
further  guidance  should  be  provided  to 
ensure  communication  expectations  are 
clearly  outlined  and  intend  to  update 
the  guidance  in  N'VIC  9-02  (Guidelines 
for  Port  Security  Committees,  and  Port 
Security  Plans  Required  for  U.S.  Ports) 
to  address  distribution  of  MARSEC 
Directives. 

One  commenter  asserted  that  there 
needs  to  be  a  means  for  industry  and 
stakeholders  to  provide  input  or 
feedback  both  before  and  after  the 
MARSEC  Directive  becomes  effective, 
considering  their  knowledge  of  w'hat 
will  or  will  not  work  in  an  effective 
shipboard  security  program. 


The  regulations,  in  §  101.405. 
currently  limit  the  authority  to  issue 
MARSEC  Directives  to  the  Commandant 
or  his/her  designee;  however,  we  intend 
to  consult  other  Federal  agencies  having 
an  interest  in  the  subject  matter  prior  to 
issuing  MARSEC  Directives.  When 
appropriate  and  as  time  permits,  we 
intend  to  further  consult  with  the 
affected  industry.  Section  101.405(d) 
also  provides  for  an  owner  or  operator 
to  propose  equivalent  security  measures 
in  the  event  that  they  are  unable  to 
comply  with  MARSEC  Directives. 

Two  commenters  anticipated  that 
MARSEC  Directives  would  be 
prescriptive  and  that  the  Coast  Guard 
should  grant  alternatives  and 
equivalencies  under  these  Directives. 
One  commenter  asked  whether  a 
recipient  of  a  MARSEC  Directive  can 
maintain  equivalent  security  measures 
for  the  duration  of  the  directive,  which 
could  be  open-ended,  or  if  the  recipient 
would  have  a  certain  amount  of  time  to 
specifically  comply  with  the  MARSEC 
Directive. 

We  agree  that  there  should  be 
opportunities  for  owners  and  operators 
to  implement  alternatives  or  equivalent 
security  measures  to  those  prescribed  in 
a  MARSEC  Directive.  We  provided  these 
opportunities  in  §  101.405,  which 
governs  §  104.145  (MARSEC  Directives), 
to  allow  equivalent  security  measures  to 
be  submitted  to  the  Coast  Guard  in  lieu 
of  the  specific  measures  required  in  a 
MARSEC  Directive.  Equivalencies 
approved  by  the  Coast  Guard  under  a 
specific  MARSEC  Directive  will  be  in 
effect  for  the  duration  of  that  Directive. 

Two  commenters  stated  that  our 
regulations  suggest  that  information 
designated  as  sensitive  security 
information  is  exempt  from  the  Freedom 
of  Information  Act  (FOIA).  One 
commenter  suggested  that  all 
documentation  submitted  under  this 
rule  be  done  pursuant  to  the  Homeland 
Security  Act  of  2002,  to  afford  a  more 
legally  definite  protection  against 
disclosure. 

"Sensitive  security  information"  is  a 
designation  mandated  by  regulations 
promulgated  by  TSA  and  may  be  found 
in  49  CFR  part  1520.  These  regulations 
state  that  information  designated  as 
sensitive  security  information  may  not 
be  shared  with  the  general  public.  FOIA 
exempts  from  its  mandatory  release 
provisions  those  items  that  other  laws 
forbid  from  public  release.  Thus, 
security  assessments,  security 
assessment  reports,  and  security  plans, 
which  should  be  designated  as  sensitive 
security  information,  are  all  exempt 
from  release  under  FOIA. 

Three  commenters  stated  that 
§  101.405(a)(2)  refers  to  a  "covered 


person"  as  a  term  defined  in  49  CFR 
1520  related  to  sensitive  security 
information.  However,  upon  review  of 
those  regulations,  they  did  not  find  a 
definition  of  "covered  person"  in  those 
regulations. 

We  agree  that  the  terminology  in 
§  101.405(a)(2)  is  confusing.  Therefore, 
we  are  clarifying  §  101.405(a)(2)  by 
amending  the  phrase  "require  owners  or 
operators  to  prove  that  they  have  a  need 
to  know'  the  information  in  the 
MARSEC  Directive  and  that  they  are  a 
'covered  person'  "  to  read  "require  the 
owner  or  operator  to  prove  that  thev  are 
a  person  required  by  49  CFR  1520.5(a) 
to  reslrict  disclosure  of  and  access  to 
sensitive  securitv  information,  and  that 
under  49  CFR  1520.5(b),  they  have  a 
need  to  know  sensitive  securitv 
information.  " 

One  commenter  suggested  that  we 
amend  §  101.405  and  change  the  words 
"mav"  and  "should"  to  read  "will"  and 
"shall." 

We  do  not  believe  the  recommended 
editorial  changes  add  significant  value 
Of  clarity. 

We  received  three  comments  on 
Recognized  Security  Organizations 
(RSO).  One  commenter  believed  that 
any  question  of  "underperformance"  on 
the  part  of  an  RSO  should  be  taken  up 
with  the  flag  state  that  has  made  the 
designation  and  should  not,  in  the  first 
instance,  be  sufficient  justification  for 
the  application  of  control  measures  on 
a  vessel  that  has  been  certified  by  the 
RSO  in  question.  Another  commenter 
recommended  that  the  Coast  Guard 
maximize  national  consistency  and 
transparency  with  regard  to  the  factors 
that  are  evaluated  in  the  targeting 
matrix.  One  commenter  supported  the 
Coast  Guard's  plan  to  use  Port  State 
Control  to  ensure  that  Vessel  Security 
Assessments,  Plans,  and  International 
Ship  Security  Certificates  (ISSCs) 
approved  by  designated  RSOs  comply 
with  the  requfrements  of  SOLAS  and 
the  ISPS  Code. 

In  conducting  Port  State  Control,  the 
Coast  Guard  will  consider  the 
"underperformance  "  of  an  RSO. 
However,  a  vessel's  or  foreign  port 
facility's  history  of  compliance  will  also 
be  important  factors  in  determining 
what  actions  are  deemed  appropriate  by 
the  Coast  Guard  to  ensure  that  maritime 
security  is  preserved. 

Two  commenters  stated  that  in  its 
control  and  compliance  measures,  the 
Coast  Guard  should  clarif\'  its  legal 
authority  to  establish  a  security  zone 
beyond  its  territorial  sea. 

One  basis  for  the  Coast  Guard  to 
establish  security  zones  in  the  EEZ  is 
pursuant  to  the  Ports  and  Waterways 
Safety  Act,  33  U.S.C.  1221  et  seq.  For 
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example,  consistent  with  customary 

international  law.  33  U.S.C,  1226 
provides  the  Coast  Guard  with  authority 
to  carry  out  or  require  measures, 
including  the  establishment  of  safety 
and  security  zones,  to  prevent  or 
respond  to  an  act  of  terrorism  against  a 
vessel  or  public  or  commercial  structure 
that  is  located  within  the  marine 
environment.  33  U..S.C:.  1222  defines 
"marine  environment"  broadly  to 
include  the  waters  and  fishery  resources 
of  anv  area  over  which  the  U.S.  asserts 
exclusive  fishery  management  authority. 
The  U.S.  asserts  exclusive  fishery 
management  authority  in  the  EEZ. 

Ten  commenters  were  concerned  that 
the  control  and  ( Dmpliance  measures 
section  did  not  address  the  liability 
implications  of  implementing  the 
provisions  required  by  these  regulations 
and  complving  with  the  directives 
associated  with  the  MARSEC  Levels 
established  bv  the  Coast  Guard.  Two 
commenters  were  concerned  with  the 
liabilitv  for  oil  spills  resulting  from  a 
transportation  security  incident.  Two 
commenters  recommended  that  the 
strict  liability  scheme  under  OPA  90  not 
be  used  for  such  circumstances.  Two 
commenters  believed  there  is  a  need  to 
address  liability  for  undue  delay  during 
application  of  control  measures.  One 
commenter  believed  there  is  a  need  to 
address  Coast  Guard  liability  in  the 
context  of  owners  or  operators  acting  as 
government  agents  when  conducting 
screenings.  One  commenter  questioned 
whether  the  ship  agent,  whose  bond  is 
often  used  for  Customs  clearance  for  a 
vessel,  would  be  liable  if  a  vessel 
violates  control  and  compliance  issues. 

An  approved  security  plan  under 
these  securitv  regulations  satisfies  the 
requirements  of  46  U.S.C  70103(c)(3)(D). 
The  fact  that  a  transportation  security 
uicident  is  not  deterred  does  not  alone 
constitute  a  failure  to  comply  with  these 
security  regulations.  Failure  to  follow 
the  approved  plan,  however,  is  a 
violation  of  these  regulations.  While  we 
.ippreciate  the  points  raised  concerning 
potential  liability  for  terrorist  acts  and 
when  owners  or  operators  are 
conducting  screenings,  the  issue  of 
liability  is  beyond  the  scope  of  this  final 
rule.  No  provision  of  the  MTSA 
addressed  liability,  either  to  expressly 
limit  liability  or  to  address  immunity 
from  liabilitv.  Additionally,  the  MTSA 
did  nut  address  liability  within  the 
context  of  undue  delay.  Among  other 
things,  determinations  of  liability 
require  a  fact-laden  inquiry  on  a  case- 
by-case  basis  and  typically  require 
comple.x  analyses  regarding  matters 
such  as  choice  of  law,  contracts,  and 
international  conventions.  Undue  delay 
is  a  term  used  in  international 


conventions  and  likewise  requires  fact- 
laden  analysis  that  we  leave  for  the 
courts.  We  note  that  OPA  90  provides 
three  defenses  to  its  liability  regime  (act 
of  God,  act  of  war,  or  act  or  omission  of 
a  third  party,  as  set  forth  33  U.S.C. 
2703).  Whether  one  of  these  defenses 
will  apply  to  a  transportation  security 
incident  will  depend  on  the  facts  of 
each  case.  Concerning  the  comment 
regarding  compensation  for  undue  delay 
of  vessels,  we  note  that  this  is-a 
principle  commonly  found  in  IMO 
instruments,  including  other  parts  of 
SOLAS  and  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  Protocol  of  1978  relating  thereto 
(MARPOL  73/78).  Therefore,  we 
anticipate  that  claims  for  undue  delay 
under  SOLAS  Chapter  XI-2,  regulation 
9.  will  be  resolved  similar  to  the 
resolution  found  in  these  other 
instruments. 

One  commenter  said  that  penalties 
should  be  applied  equally  to  both  U.S. 
flag  vessels  and  foreign  flag  vessels. 

We  believe  that  the  commenter 
misunderstood  the  nature  of  authorities 
granted  to  port  and  flag  states.  The 
assertion  that  penalties  are  applied 
unequally  to  U.S.  and  foreign  flag 
vessels  is  incorrect.  Civil  penalties 
authorized  by  46  U.S.C.  70117  apply 
equally  to  both  U.S.  and  foreign  vessels 
that  do  not  meet  the  requirements  of  the 
regulations.  Because  we  can  revoke,  at 
any  point,  ISSCs  for  Vessel  Security 
Plans  that  we  approve,  we  have  full 
discretion  in  enforcing  the  rules  on 
those  vessels.  For  foreign  flag  vessels 
whose  ISSCs  are  issued  by  its  flag 
administration,  we  can  enforce  the 
regulations  by  not  allowing  the  vessel  to 
call  at  our  ports,  or  we  can  work  with 
the  country  issuing  the  vessel's  ISSC  to 
revoke  it.  We  will  enforce  the 
regulations  equally:  however,  the 
comment  brought  to  light  the  need  to 
clarify  §  101.410(b)(8)  to  include  the 
right  of  the  U.S.  to  revoke  any  security 
plan  we  approve,  and  we  have  amended 
the  section  to  clarify'  this  requirement. 

After  reviewing  §  101.420,  we 
amended  paragraph  (b)  to  clarif\'  that 
appeals  of  certain  decisions  and  actions 
of  the  District  Commander  should  be 
made  to  the  Commandant  (G-MOC). 

Subpart  B — Other  Provisions 

This  subpart  concerns  Declarations  of 
Security,  security  assessment  tools,  and 
credentials  for  personal  identification. 

Three  commenters  stated  that  the 
Coast  Guard  should  delegate  its 
authority  for  reviewing  and  approving 
security  plans  to  an  RSO,  stating  that  if 
the  Coastguard  reviews  and  approves 


all  plans,  this  will  interfere  with  other 
critical  Coast  Guard  missions. 

We  believe  that  it  is  imperative  to 
maritime  homeland  security  to  ensure 
consistent  application  of  the 
requirements  of  parts  101  through  106 
and  will  conduct  the  reviews  and 
approvals  of  certain  security  plans.  We 
do  not  intend  to  delegate  authority  to  an 
RSn  at  this  time.  Reconsideration  and 
further  delegation  of  plan  approvals 
mav  be  provided  once  a  stable 
nationwide  foundation  for  maritime 
securitv  has  been  established.  Although 
the  Coast  Guard  is  not  delegating  plan  , 
approval  authority,  we  have  ensured 
plan  review  resources  will  be  sufficient 
for  implementing  these  regulations 
while  not  negatively  affecting  Coast 
Guard  missions. 

Three  commenters  asked  when  the 
Coast  Guard  would  communicate 
standards  for  U.S.  flag  vessels  and 
facilities  as  to  the  timing  and  format  of 
a  Declaration  of  Security.  One 
commenter  requested  information  about 
how  Declaration  of  Security 
requirements  will  be  communicated  to 
and  coordinated  with  vessels  that  do  not 
regularly  call  U.S.  ports  and  specific 
facilities. 

As  specified  in  §  101.505,  the  format 
of  a  Declaration  of  Securitv  is  described 
in  SOLAS  Chapter  XI-2.  Regulation  10. 
and  the  ISPS  Code.  The  timing 
requirements  for  the  Declaration  of 
Security  are  specified  in  §§  104.255  and 
105.245.  The  format  for  a  Declaration  of 
Security  can  be  found  as  an  appendix  to 
the  ISPS  Code.  We  agree  that  the  format 
requirement  was  not  clearly  included  in 
§  101.505(a)  when  we  called  out  the 
incorporation  by  reference.  Therefore, 
we  have  explicitly  included  a  reference 
to  the  format  in  §10 1.505(b). 

One  commenter  asked  whether  the 
Declaration  of  Security  requirement 
applies  to  vessel-to-vessel  or  vessel-to- 
facility  interfaces  beyond  the  12-mile 
limit  but  still  in  the  U.S.  EEZ. 

V'essel-to-vessel  activity  in  the  EEZ  is 
not  included  in  these  regulations, 
except  if  one  of  the  vessels  is  intending 
to  enter  a  U.S.  port.  The  regulations  do 
apply  to  vessels  interfacing  with  OCS 
facilities. 

We  received  15  comments  regarding 
security  assessment  tools.  Eleven 
commenters  would  like  the  Coast  Guard 
to  formally  approve  a  separate  security 
assessment  methodology  as  one  that 
may  be  used  by  a  refiner  or 
petrochemical  manufacturer,  and  also  to 
incorporate  it  by  reference.  The 
commenters  believe  that  it  is  a 
sophisticated  and  effective  methodology 
for  conducting  Facility  Security 
Assessments.  One  commenter  asked 
whether  an  owner  or  operator  who  has 
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already  completed  a  risk  assessment 

using  a  risk  assessment  tool  other  than 
those  listed  in  §  101.510  must  conduct 
a  new  assessment  using  one  of  those 
tools.  Three  commenters  asked  that  the 
Coast  Guard  provide  a  list  ol  security 
assessment  tools  that  would  satisfy-  all 
DHS  and  Coast  Guard  requirements. 

The  Coast  Guard  does  not  intend  to 
appro\e  security  assessment  tools  or 
incorporate  such  tools  by  reference 
because  we  prefer  to  allow  flexibility  for 
industry  to  develop  their  own  tools  to 
meet  their  specific  needs.  We  have 
provided  a  list  of  examples  of  security 
assessment  tools  in  §  101.510;  however, 
this  list  is  not  exhaustive.  We  do  not 
require  owners  or  opesators  to  conduct 
security  assessments  using  these  tools  as 
long  as  the  assessments  meet  the 
requirements  of  these  regulations.  To 
clarify-  that  the  list  in  §  101.510 
represents  some,  but  not  all.  assessment 
tools  available  for  facilitating  security 
assessments,  we  have  amended  it  to 
include  the  word  "mav." 

It  should  be  noted  that  the  list  in 
§  101 .510  includes  a  no-cost,  user- 
friendly,  web-based,  vulnerability-self- 
assessment  tool  designed  bv  TSA.  This 
tool  was  developed  by  TSA  in 
coordination  with  otber  Federal 
agencies  and  members  of  academia  and 
industry-  as  a  means  to  assist  ves.sel  and 
facility  owners  and  operators  in 
completing  the  security  assessments 
mandated  by  these  maritime  security 
regulations.  Any  information  entered 
into  the  tool  will  not  be  accessible  by 
TSA  or  any  other  Federal  agencies 
unless  the  owner  or  operator  formallv 
submits  this  information  to  TSA.  TSA, 
in  coordination  with  the  Coast  Guard,  is 
developing  guidance  that  will  assist 
users  of  the  TSx^  tool.  At  this  time.  TSA 
does  not  intend  to  publish  a  Notice  of 
Proposed  Rulemaking  requiring  the  use 
of  this  tool. 

One  commenter  asked  for  clarification 
of  the  terms  "self  assessments," 
"security  assessments,"  "risk/threat 
assessments,"  and  "on-scene  surveys." 

Risk/threat  assessments  and  self 
assessments  are  not  specifically  defined 
in  the  regulations,  but  refer  to  the 
general  practices  of  assessing  where  a 
vessel  or  facility  is  at  risk.  The 
assessments  required  in  parts  104 
through  106  must  take  into  account 
threats,  consequences,  and 
vulnerabilities:  therefore,  they  are  most 
appropriately  titled  "security 
assessments."  This  title  also  aligns  with 
the  ISPS  Code.  To  clarif\-  that 
§§  101.510  and  105.205  address  security 
assessments  required  by  subchapter  H, 
we  have  amended  these  sections  to 
change  the  term  "risk"  to  the  more 
accurate  term  "securitv."  'On-scene 


surveys"  are  explained  in  the  security 
assessment  requirements  of  parts  104, 
105,  and  106,  As  explained  in 
§  104.305(b).  for  example,  the  purpose 
of  an  on-scene  survey  is  to  "verify  or 
collect  information"  required  to  compile 
background  information  and  "consists 
of  an  actual  survey  that  examines  and 
evaluates  existing  vessel  protective 
measures,  procedures,  and  operations." 
An  on-scene  survey  is  part  of  a  security 
assessment. 

One  commenter  stated  that  the 
temporan,'  interim  rule  requirement  to 
institute  a  photo  identification  card 
system  for  crewmembers  is 
unreasonable  because  it  will  cost  over 
S2.000  and  will  be  obsolete  when  the 
Transportation  Worker  Identification 
Credential  (TWIG)  requirement  is 
enacted.  One  commenter  stated  that 
some  ports  are  already  establishing 
credentialing  programs  of  varying 
complexity  and  scope  and  emphasized 
the  need  for  the  national  TWIC  program 
to  be  implemented  as  soon  as  possible. 

The  temporary-  interim  rule  does  not 
require  vessel  or  facility  owners  or 
operators  to  have  a  photo  identification 
card  system  that  is  vessel  or  facility 
specific.  The  personal  identification 
requirements  of  §  101.515  are  well 
within  the  scope  of  the  majority  of 
current  identification  systems  such  as 
driver's  licenses  and  union  cards.  Vessel 
and  facility  owners  or  operators  can  use 
any  personal  identification  that  meets 
the  requirements  of  §  101,515:  they  do 
not  have  to  develop  their  own  card 
systems.  Section  101.515  was  meant  to 
provide  a  temporary  solution  to  the 
criteria  for  personal  identification  to 
facilitate  access  control  until  the  TWIC 
criteria  could  be  implemented.  TSA  is 
working  closely  with  other  agencies  of 
DHS  (e.g..  the  Coast  Guard),  agencies  of 
DOT  [e.g.,  MARAD).  and  other 
government  agencies  to  develop  the 
TWIC  and  its  use  to  ensure  that  it  can 
be  a  practical  personal  identification 
system  for  the  transportation 
community. 

Two  commenters  stated  that  our 
regulations  will  require  employers  to 
reissue  identification  cards  when 
individuals  grow  beards  or  mustaches 
because  the  photo  will  not  "accurately 
depict  the  individual's  current  facial 
appearance." 

Facial  hair  may  not  necessarily  alter 
the  depiction  of  an  individual  on 
pictiu-e  identification  so  much  that  the 
individual  is  no  longer  identifiable.  If 
the  individual  depicted  on  the 
identification  has  changed  his  or  her 
appearance  to  the  extent  that  the 
individual  is  no  longer  accurately 
depicted,  then  a  new  identification  card 
would  be  required. 


One  commenter  suggested  that 
commuter  ticket  books  or  badges  could 
serve  as  a  form  of  required  identification 
for  passengers  on  board  ferries. 

Personalidentification  remains  a 
requirement  in  these  regulations,  as 
described  in  §101.515,  to  ensure,  if 
needed,  the  identification  of  anv 
passenger.  A  ticket  book  or  badge  that 
meets  the  requirements  of  §101. 515 
could  serve  as  personal  identification. 
To  ease  congestion  for  ferr\'  passengers, 
we  have  included  alternatives  to 
checking  personal  identification  as 
described  in  §  104,292,  These 
alternatives,  if  used,  can  expedite  access 
to  the  ferrj'  while  maintaining  adequate 
security. 

After  further  review,  and  based  on 
comments  fi-om  several  other  agencies 
and  Coast  Guard  field  units,  we  have 
amended  §  101.515  by  adding  a  new 
provision  to  clarify  that  the 
identification  and  access  control 
requirements  of  this  subchapter  must 
not  be  used  to  delay  or  obstruct 
authorized  law  enforcement  officials 
from  being  granted  access  to  the  vessel, 
facility,  or  OCS  facility.  Authorized  law 
enforcement  officials  are  those 
individuals  who  have  the  legal  authority 
to  go  on  the  vessel,  facility,  or  OCS 
facility  for  purposes  of  enforcing  or 
assisting  in  enforcing  any  applicable 
laws.  This  authority  is  evident  by  the 
presentation  of  identification  and 
credentials  that  meet  the  requirements 
of  §  101.515.  as  well  as  other  factors 
such  as  the  uniforrns  and  markings  on 
law  enforcement  vehicles  and  vessels. 
Delaying  or  obstructing  access  to 
authorized  law  enforcement  officials  by 
requiring  independent  verification  or 
validation  of  their  identification, 
credential,  or  purposes  for  gaining 
access  could  undermine  compliance 
and  inspection  efforts,  be  contran,'  to 
enhancing  security  in  some  instances, 
and  be  contrary  to  law.  Failure  or 
refusal  to  permit  an  authorized  law 
enforcement  official  presenting  proper 
identification  to  enter  or  board  a  vessel, 
facility,  or  OCS  facility  will  subject  the 
operator  or  owner  of  the  vessel,  facility, 
or  OCS  facility  to  the  penalties  provided 
in  law.  In  addition,  an  owner  or 
operator  of  a  vessel  (including  the 
Master),  facilitA\  or  OCS  facility  that 
reasonably  suspects  individuals  of  usiii^ 
false  law  enforcement  identification  or 
impersonating  a  law  enforcement 
official  to  gain  unauthorized  access, 
should  report  such  concerns 
immediately  to  the  COTP, 

Two  commenters  stated  concerns 
regarding  standards  for  seafarers" 
identification  cards  and  other 
identifying  documents.  One  commenter 
stated  that  the  Coast  Guard  must  ensure 
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that  foreign  and  U.S.  requirements  for 
seafarers'  identification  are  consistent. 
The  commenter  also  stated  that  the 
Coast  Guard  must  ensure  consistency 
among  U.S.  facilities.  One  commenter 
urged  the  Coast  Guard  to  provide  a 
comprehensive  and  clear  explanation  of 
whether  the  U.S.  will  be  using  the  new 
ILQ  seafarers'  identity  documents. 
We  appreciate  the  commenters" 
concern  regarding  standards  for 
seafarers'  identification  cards  and  the 
intentions  of  the  U.S.  with  regard  to 
international  seafarers'  identity 
documents,  but  these  comments  are 
bevond  the  scope  of  these  rules.  VVe 
have  provided  minimum  requirements 
for  determining  whether  an 
identification  credential  may  be 
accepted  in  §  101.515.  We  also 
discussed,  in  detail,  our  intentions 
regarding  seafarers'  identification 
criteria  in  the  preamble  to  the 
"Implementation  of  National  Maritime 
Securitv  Initiatives"  temporarv  interim 
rule  (68  FR  39264). 

One  commenter  supported  making 
foreign-flag  shipowners,  operators,  and 
ship  managers  responsible  for 
establishing  a  vetting  program  of  their 
newlv  hired  officers  and  crew,  requiring 
background  checks  of  their  seafarers, 
and  having  the  Coast  Guard  audit  those 
firms  to  ensure  the  vetting  is  done.  The 
commenter  stated  that  having  a  system 
for  vetting  would  eliminate  a 
"loophole"  that  could  result  in  loss  of 
American  lives  and  property. 

We  will  continue  a_ vigorous  Port  State 
Control  program  that  will  now  include 
verifvmg  compliance  with  SOLAS  and 
the  ISPS  Code  for  foreign-flag  SOLAS 
vessels.  We  have  been  working 
aggressively,  both  internationally  and 
nationally,  to  develop  seafarer's 
identification  requirements  that  include 
the  vetting  oTnewlv  hired  officers  and 
crew  and  that  also  address  background 
check  requirements.  Since  the 
implementation  of  the  International 
Safetv  .Management  Code  (ISM  Code). 
audits  and  other  quality  verifications  are 
now  standard  in  the  international 
maritime  community.  Therefore,  once  a 
seafarer's  identification  requirement  is 
established,  we  expect  it  will  be  audited 
under  the  ISM  Code,  and  foreign  flag 
vessels  will  not  require  specific  Coast 
Guard  oversight. 

One  commenter  stated  that  part  102 
provisions  in  the  temporary  interim  rule 
should  make  the  seafarers'  identification 
documents  that  comph'  with  ILC3-185 
acceptable  as  a  substitute  for  or  waiver 
of  a  visa  for  shore  leave. 

Part  102  has  been  reserved  for  the 
National  Maritime  Transportation 
Security  Plan,  not  seafarers' 
identification.  Section  101.515 


addresses  identification.  The 
requirements  in  §  101.515  are  not 
waivers  for  a  visa.  Visas  are  a  matter  of 
immigration  law  and  are  beyond  the 
scope  of  these  final  rules. 

Part  102 — National  Maritime 
Transportation  Security 

This  part  is  reserved  and  concerns  the 
development  of  the  overarching 
National  Maritime  Transportation 
Security  Plan  for  sustaining  National 
Maritime  Security  initiatives. 

Procedural 

Fourteen  commenters  addressed  the 
public  comment  period.  One  commenter 
stated  that  another  comment  period  will 
be  necessary  once  plans  are  approved. 
Six  commenters  said  the  30-day 
comment  period  was  inadequate  and 
should  be  lengthened.  Five  commenters 
requested  a  longer  comment  period 
specifically  for  the  AIS  temporary 
interim  rule. 

We  did  not  extend  the  comment 
period  due  to  the  need  to  follow  the 
MTSA's  statutory  deadline  for  issuance 
of  regulations.  We  acknowledge  that 
these  regulations  are  being  implemented 
in  a  short  period  of  time.  In  this  final 
rule,  we  require  security  measures, 
assessments,  and  plans  for  those  vessels 
and  facilities  we  have  determined  may 
be  involved  in  a  transportation  security 
incident.  It  is  not  clear  how  further 
comments  will  benefit  security  after 
plan  submission  is  complete.  We 
continually  review  guidance  we  issue  to 
implement  regulations  and  welcome 
feedback  on  guidance  we  have 
developed  for  these  regulations. 
Regarding  AIS  specifically,  we  will  be 
reopening  the  comment  period  on  our 
previously  published  notice  titled 
"Automatic  Identification  System; 
Expansion  of  Carriage  Requirements  for 
U.S.  Waters"  (USCG  2003-14878;  July  1. 
2003;  68  FR  39369). 

Three  commenters  addressed  the 
public  meeting  held  on  July  23,  2003. 
One  commenter  asked  the  Coast  Guard 
to  hold  an  additional  public  meeting  in 
the  Houston,  Texas,  area  and  proposed 
several  dates  in  July  2003.  Two 
commenters  stated  that  many  came  to 
the  public  meeting  believing  that  it 
would  be  not  just  a  listening  session, 
but  also  an  opportunity  to  discuss  and 
clarify  the  proposed  regulations,  in 
preparation  for  submitting  written 
comments  before  the  end  of  the 
comment  period. 

We  acknowledge  that  these 
regulations  are  being  implemented  in  a 
short  period  of  time.  Due  to  the  time 
constraints  of  the  MTSA,  however,  we 
held  only  one  public  meeting  on  July 
23,  2003.  Previous  public  meetings  in 


January  2002  and  in  January  and 
February  2003  provided  the  public 
several  opportunities  to  discuss  various 
maritime  security  issues  with  Coast 
Guard  representatives.  Because  the 
opportunity  to  hear  public  comments  is 
so  important,  we  set  an  agenda  for  the 
Julv  2003  meeting  that  allowed  us  to 
hear  public  comments  rather  than  to 
debate  the  issues  further.  Additionally, 
the  preambles  to  the  temporary  interim 
rules  clearly  stated  our  position  on 
maritime  security,  which  did  not  need 
further  elucidation  in  a  public  setting  at 
the  expense  of  receiving  stakeholders' 
comments. 

Additional  Changes 

After  further  review  of  this  part,  we 
made  several  non-substantive  editorial 
changes,  such  as  adding  plurals  and 
fixing  noun,  verb,  and  subject 
agreements.  In  addition,  the  part 
heading  in  this  part  has  been  amended 
to  align  it  with  all  the  part  headings 
within  this  subchapter. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  101.115 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  Copies  of 
the  material  are  available  from  the 
sources  listed  in  §  101.115. 

This  final  rule  incorporates  by 
reference  SOLAS  Chapters  XI-1  and  XI- 
2  and  the  ISPS  Code.  Specifically,  we 
are  incorporating  the  amendments 
adopted  on  December  12,  2002,  to  the 
Annex  to  SOLAS  and  the  ISPS  Code, 
also  adopted  on  December  12,  2002.  The 
material  is  incorporated  for  all  of 
subchapter  H.  The  final  rule  titled 
"Automatic  Identification  System: 
Vessel  Carriage  Requirement"  (USCG- 
2003-24757),  found  elsewhere  in 
todav  s  Federal  Register,  has  its  own 
incorporation  by  reference  section  in  33 
CFR  164.03. 

Regulatory  Assessment 

This  final  rule  is  a  "significant 
regulator}'  action"  under  section  3(fJ  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatoPk  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  summary  of  comments  on  the 
assessments,  our  responses,  and  a 
summary  of  the  assessments  follow. 

We  received  11  comments  relating  to 
the  cost  of  implementing  these 
regulations.  Nine  commenters  asked  if 
DHS  plans  to  offer  annual  grants  to 
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assist  in  covering  the  costs  incurred  by 
the  operators  to  satish'  thp  requirements 
of  the  rules.  Two  commenters  .stated 
that  compliance  with  all  security 
requirements  should  be  extended  to 
2008.  or  until  sufficient  monies  are 
allocated  by  the  Congress  to  cover  cost. 
One  commenter  stated  that  the 
regulations  should  grant  enough 
flexibilit\  to  COTPs  to  consider  a 
facility's  limited  resources  and  cost- 
effectiveness  ratio  of  implementation 
when  they  review  the  security  plan  for 
approval.  Three  commenters  asked  how 
these  rules  recognize  and  assist  very 
small  ports  and  small  businesses. 

We  appreciate  that  the  cost  of 
implementing  these  regulations  could 
have  significant  impacts  on  annual 
revenues  for  some  vessel  or  facility 
owners  and  operators.  Pursuant  to 
Section  102  of  the  MTSA.  DOT  is 
required  to  develop  a  grant  program. 
DHS  is  working  with  DOT  on  the  grant 
program.  At  this  point,  we  do  not  know 
if  Congress  will  appropriate  funds  to 
continue  this  program  and  allow  for 
grants  on  a  ccmtinuing  annual  basis.  We 
cannot  alter  the  compliance  dates  of 
these  regulations  because  they  are 
mandated  by  the  MTSA  and  aligned  to 
meet  the  entrv  into  force  date  of  SOLAS 
Chapter  XI  and  the  ISPS  Code.  We 
recognize  the  difficulty  small  facilities 
may  have  in  meeting  our  security 
requirements  and.  therefore,  we  have 
developed  flexible  measures  and 
performance-based  standards  to  allow 
owners  or  operators  to  implement  cost- 
effective  security  measures.  We  have 
made  the  requirements  as  flexible  as 
possible  and  have  analyzed  the  risk  to 
ensure  that  applicability  is  focused  on 
those  vessels  and  facilities  that  mav  be 
involved  in  a  transportation  security 
incident. 

Two  commenters  addressed  the 
burdens  in\olved  in  mo\ing  irom 
MARSEC  Level  1  to  MARSEC  Level  2. 
One  commenter  strongly  urged  the 
Coast  Guard  to  be  cautious  whenever 
contemplating  raising  the  MARSEC 
Level  because  the  commenter  claimed 
that  we  estimated  the  cost  to  the  ' 
maritime  industry  of  increasing  the 
MARSEC  Level  from  1  to  2  will  be  S31 
million  per  day.  The  other  commenter 
expressed  doubt  that  a  facility's  security 
would  be  substantially  increased  by 
hiring  local  security  personnel  "as 
required"  at  MARSEC  Level  2. 

We  agree  that  each  MARSEC  Level 
elevation  may  have  serious  economic 
impacts  on  the  maritime  industry.  We 
make  MARSEC  Level  changes  in 
conjunction  with  DHS  to  ensure  the 
maritime  sector  has  deterrent  measures 
in  place  commensurate  with  the  nature 
of  the  tlu~eat  to  it  and  our  nation.  The 


financial  burden  to  the  maritime  sector 
is  one  of  many  factors  that  we  consider 
when  balancing  security  measure 
requirements  with  economic  impacts. 
Furthermore,  we  disagree  with  the  first 
commenter's  statement  of  our  cost 
assessment  to  the  maritime  industry  for 
an  increase  in  MARSEC  Level  1  to 
MARSEC  Level  2.  In  the  Cost 
Assessment  and  Initial  Regulatory 
Flexibility  Act  analyses  for  the 
temporary  interim  rules,  we  estimated 
that  the  daily  cost  of  elevating  the 
MARSEC  Level  from  1  to  2  is  S16 
million.  We  also  disagree  with  the 
second  commenter's  inference  that 
hiring  local  security  personnel  to  guard 
a  facility  is  required  at  MARSEC  Level 
2.  Section  105.255  lists  "assigning 
additional  personnel  to  guard  access 
points"  as  one  of  the  enhanced  security 
measures  that  a  facility  may  take  at 
MARSEC  Level  2.  but  this  can  be  done 
by  reassigning  the  facility's  own  staff 
rather  than  by  hiring  local  security 
personnel:  however,  it  is  only  one  of 
several  MARSEC  Level  2  security 
enhancements  listed  in  §  105.255(f), 
which  is  not  an  exclusive  list. 

Three  commenters  stated  that  security 
measures  required  under  MARSEC 
Level  3  would  pose  an  unfair  economic 
burden  upon  an  owner  or  operator  and 
could  create  an  "industr\"  for 
additional  security  measures. 

The  security  measures  required  under 
MARSEC  Level  3  are  designed  to 
address  the  increased  threat  of  a 
probable  or  imminent  transportation 
security  incident.  At  this  highest  level 
of  threat,  the  maritime  industry  is 
vulnerable  to  a  transportation  security 
incident  and  can  be  exposed  to 
significant  economic  losses.  Were  a 
maritime  transportation  security 
incident  to  occur,  the  nation  could 
experience  devastating  losses,  including 
significant  loss  of  life,  serious 
environmental  damage,  and  severe 
economic  shocks.  While  we  can 
reasonably  expect  MARSEC  Level  3  to 
increase  the  direct  costs  to  businesses 
attributable  to  increased  personnel  or 
modified  operations,  we  believe  the 
indirect  costs  to  society  of  the  "ripple 
effects"  associated  with  a  transportation 
security  incident  would  greatly 
outweigh  the  direct  costs  to  the 
maritime  industry.  Additionally,  we 
expect  this  highest  level  of  threat  to 
occur  infrequently. 

Five  commenters  stated  that  our  cost 
estimates  understate  the  cost  for 
international  ships  calling  on  U.S.  ports. 
Three  commenters  noted  that  the  same 
parameters  used  to  develop  the  costs  for 
the  U.S.  SOLAS  vessels  should  be 
extrapolated  and  applied  to 
international  ships,  adjusted  for  the 


time  these  ships  spend  in  waters  subject 
to  the  jurisdiction  of  the  U.S.  One 
commenter  asked  us  to  explain  why 
only  70  foreign  flag  vessels  were 
included  in  our  analysis  of  the  cost  of 
the  temporar>^  interim  rule. 

We  disagree  with  the  commenters' 
assertion  that  our  estimate  understates 
the  cost  for  international  ships  calling 
on  U.S.  ports.  We  developed  our 
estimate  assuming  that  foreign  flag 
vessels  subject  to  SOLAS  would  be 
required  by  their  flag  state,  as 
signatories  to  SOLAS,  to  implement 
SOLAS  and  the  ISPS  Code.  The  flag 
administrations  of  foreign  flag  SOLAS 
vessels  will  account,  therefore,  for  the 
costs  of  complying  with  SOLAS  and  the 
ISPS  Code.  Our  analysis  accounts  for 
the  costs  of  the  final  nde  to  U.S.  flag 
vessels  subject  to  SOLAS.  Additionally, 
we  estimate  costs  for  the  approximately 
70  foreign  flag  vessels  that  are  not 
subject  to  SOLAS  that  would  not  need 
to  comply  with  either  SOLAS  or  the 
ISPS  Code.  These  vessels  must  comply 
with  the  requirements  in  33  CFR  part 
104  if  they  wish  to  continue  operating 
in  U.S.  ports  after  July  1,  2004,  and  we 
therefore  estimate  the  costs  to  these 
vessels. 

One  commenter  suggested  taking  into 
greater  account  the  risk  factors  of  the 
facility  and  vessel  as  a  whole,  rather 
than  simply  relying  on  one  factor  such 
as  the  capacity  of  a  vessel  as  well  as  the 
cost-benefit  of  facility  security  to  all  of 
the  business  entities  that  make  up  a 
facility. 

The  Coast  Guard  considered  an 
extensive  list  of  risk  factors  when 
developing  these  regulations  including, 
but  not  limited  to,  vessel  and  facility 
t\-pe,  the  nature  of  the  commerce  in 
which  the  entity  is  engaged,  potential 
trade  routes,  accessibility  of  facilities, 
gross  tonnage,  and  passenger  capacity. 
Our  Cost  Assessments  and  Regulator}' 
Flexibility  Act  Analyses  are  available  in 
the  dockets  for  both  the  temporary 
interim  rules  and  the  final  rules,  and 
they  account  for  companies  as  whole 
business  entities,  not  individual  vessels 
or  facilities. 

One  commenter  was  concerned  that 
the  entire  list  of  ships  that  are  directly 
regulated  under  part  104  have  been 
designated  as  "high  risk"  for  a 
transportation  security  incident.  The 
commenter  noted  that  no  account 
appears  to  have  been  taken  of  the 
different  types  of  vessels  or  specific 
threats  and  warnings. 

We  explained  in  detail  in  the 
temporary'  interim  rule  (68  FR  39244-6) 
(part  101)  how  we  used  the  National 
Risk  Assessment  Tool  (N-RAT)  to 
determine  risks  associated  with  specific 
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threat  scenarios  against  various  classes 
of  targets  within  the  MTS. 

Two  commenters  questioned  the 
accuracy  of  the  estimated  average 
fatalitifs  from  a  transportation  security 
incident  for  a  large  passenger  vessel. 
One  commenter  reasoned  that  the 
"outstanding"  safety  record  of  the 
industry  in  recent  history  does  not 
substantiate  the  estimated  average 
fatalities  for  an  accident  and,  therefore, 
puts  into  question  our  estimated  average 
fatalitv  for  a  trajisportation  security 
incident.  One  commenter  urged  caution 
in  interpreting  figures  between  safety 
and  security  to  determine  what  is  a 
transportation  security  incident. 

Our  initial  estimated  number  of 
fatalities  on  large  passenger  ships  was 
based  on  major  maritime  accidents  over 
the  past  century.  We  noted  that 
historically,  the  worst  maritime 
accidents  [e.g..  Titanic,  Lusitania. 
Empress  of  Ireland)  produced  fatality 
rates  over  50  percent.  However,  the 
commenter  is  correct  in  asserting  that 
portions  of  the  large  passenger  vessel 
industry  have  experienced  a  significant 
period  of  time  with  few  accident-related 
fatalities  which  can  be  attributed,  in 
part,  to  innovations  in  safety  and 
advances  in  accident  survivability. 
Therefore,  since  the  dataset  used  to 
compile  the  estimated  number  of 
fatalities  per  accident  lacked  recent 
events,  we  used  the  lower  estimate  of  32 
percent,  which  is  based  on  the  actual 
fatality  rate  of  accidents  involving  small 
passenger  vessels.  We  acknowledge  that 
small  passenger  vessels  would  likely 
use  different  safety  and  survivability 
measures  than  large  passenger  vessels. 
However,  we  disagree  that  that  using  the 
32  percent  for  the  estimated  average 
accident-related  fatality  rate  for  large 
passenger  vessels  is  incorrect — it 
illustrates  a  catastrophic  failure.  The 
estimated  average  fatality  rate  for  a 
transportation  security  incident  is 
higher  than  for  a  safety-related  accident 
because  a  transportation  security 
incident  is  perpetrated  with  the  intent 
to  inflict  a  high  casualty  rate.  Safety 
measures,  therefore,  will  have  some,  but 
not  an  equivalent  level  of  effectiveness 
during  a  transportation  security 
incident.  We  believe  that  the  average 
transportation  security  incident-related 
fatality  rate,  in  general  for  those  directly 
regulated  under  subchapter  H,  and  in 
particular  for  large  passenger  vessels, 
will  result  in  a  "significant  loss  of  life" 
and.  therefore,  be  a  transportation 
security  incident. 

One  commenter  asked  for  clarification 
on  whether  the  N-RAT  results  indicated 
a  lower  risk  for  facilities  that  do  not 
receive  vessels  on  international  voyages, 
even  if  those  voyages  are  by  vessels 


exceeding  100  gross  tons  and  transiting 
international  waters.  The  commenter 
also  asked  whether  Guam  and  the 
Northern  Marianas  Islands  are  part  of 
the  U.S.  and  whether  a  domestic  voyage 
may  cross  international  waters. 

The  N-RAT  indicated  that  vessels  on 
international  voyages  may  be  involved 
in  a  transportation  security  incident.  In 
§  101.105,  the  term  "territory"  includes 
the  Commonwealth  of  Puerto  Rico,  all 
possessions  of  the  U.S.,  and  all  lands 
held  by  the  U.S.  under  a  protectorate  or 
mandate.  This  includes  Guam  and  the 
Northern  Marianas  Islands.  A  domestic 
voyage  includes  a  direct  transit  between 
two  U.S.  ports,  regardless  of  whether  the 
vessel  transits  international  waters. 

One  commenter  asked  if  there  is  any 
public  benefit  to  building  infrastructure 
and  increasing  staffing,  stating  that  the 
ports  have  no  way  to  pay  for  such 
upgrades. 

Using  the  N-RAT,  we  determined  that 
significant  public  benefit  accrues  if  a 
transportation  security  incident  is 
avoided  or  the  effects  of  the 
transportation  security  incident  can  be 
reduced.  These  public  benefits  include 
human  lives  saved,  pollution  avoided, 
and  "public"  infrastructure,  such  as 
national  landmarks  and  utilities, 
protected. 

Three  cximmenters  stated  that  the 
cost/benefit  assessment  in  the 
temporary  interim  rule  (68  FR  39276) 
(part  101)  is  questionable.  One 
commenter  noted  that  we  did  not  use 
the  most  recent  industry  data.  Two 
commenters  stated  that  cost  estimates 
might  be  close  to  accujate  but  that  the 
benefits  were  based  on  assumptions  that 
are  difficult  to  measure. 

We  used  the  most  reliable  economic 
data  available  to  us  from  the  U.S. 
Census  Bureau  among  other  government 
data  sources.  In  the  notice  of  public 
meeting  (67  FR  78742,  December  20, 
2002),  we  presented  a  preliminary  cost 
assessment  and  requested  comments 
and  data  be  submitted  to  assist  us  in 
drafting  our  estimates.  We  amended  our 
cost  estimates  incorporating  conxments 
and  input  we  received.  While  the 
assessment  may  or  may  not  be  useful  to 
the  reader,  we  must  develop  a 
regulator^'  assessment  for  all  significant 
rules,  as  required  by  Executive  Order 
12866. 

Cost  Assessment  Summary 

The  following  summary  presents  the 
estimated  costs  of  complying  with  the 
final  rules  on  Area  Maritime  Security, 
Vessel  Security.  Facility  Security,  OCS 
Facility  Security,  and  AIS,  which  are 
published  elsewhere  in  today's  Federal 
Register.  Because  the  changes  in  this 
final  rule  do  not  affect  the  original  cost 


estimates  presented  in  the  temporary 
interim  rule  (68  FR  39272)  (part  101). 
the  costs  remain  unchanged. 

For  the  purposes  of  good  business 
practice,  or  to  comply  with  regulations 
promulgated  by  other  Federal  and  State 
agencies,  many  companies  already  have 
spent  a  substantial  amount  of  money 
and  resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
summary  do  not  include  the  security 
measures  that  these  companies  have 
already  taken  to  enhance  security. 
We  realize  that  every  company 
engaged  in  maritime  commerce  would 
not  implement  the  final  rules  exactly  as 
presented  in  this  assessment.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein,  while  others 
could  spend  significantly  more.  In 
general,  we  assume  that  each  company 
would  implement  the  final  rules  based 
on  the  type  of  vessels  or  facilities  it 
owns  or  operates,  whether  it  engages  in 
international  or  domestic  trade,  and  the 
ports  where  it  operates. 

This  assessment  presents  the 
estimated  cost  if  vessels,  facilities,  OCS 
facilities,  and  areas  are  operating  at 
MARSEC  Level  1,  the  current  level  of 
operations  since  the  events  of 
September  11,  2001.  We  also  estimate 
the  costs  for  operating  for  a  brief  period 
at  MARSEC  Level  2,  an  elevated  level  of 
security.  We  also  discuss  the  potential 
effects  of  operating  at  MARSEC  Level  3. 
the  highest  level  of  threat. 

We  do  not  anticipate  that 
implementing  the  final  rules  will 
require  additional  manning  aboard 
vessels  or  OCS  facilities;  existing 
personnel  can  assume  the  duties 
envisioned.  For  facilities,  we  anticipate 
additional  personnel  in  the  form  of 
security  guards  that  can  be  hired 
througb  contracting  with  a  private  firm 
specializing  in  security. 

Based  on  our  assessment,  the  first- 
year  cost  of  implementing  the  final  rules 
is  approximately  Si. 5  billion. 

Following  initial  implementation,  the 
annual  cost  is  approximately  S884 
million,  with  costs  of  present  value 
S7.331  billion  over  the  next  10  years    ^ 
(2003-2012,  7  percent  discount  rate). 
Estimated  costs  are  as  follows. 

Vesse!  Security 

Implementing  the  final  rule  will  affect 
about  10,300  U.S.  flag  SOl^S.  domestic 
(non-SOLAS),  and  foreign  non-SOLAS 
vessels.  The  first-year  cost  of  purchasing 
and  installing  equipment,  hiring 
security  officers,  and  preparing 
paperwork  is  approximately  S218 
million.  Following  initial 
implementation,  the  annual  cost  is 
approximately  Si  76  million.  Over  the 
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next  10  years,  the  cost  would  be  present 
value  S1.368  billion. 

Facility  Security 

Implementing  the  final  rule  will  affect 
about  5,000  facilities.  The  first-year  cost 
of  purchasing  and  installing  equipment, 
hiring  security  officers,  and  preparing 
paperwork  is  an  estimated  $1,125 
billion.  Following  initial 
implementation,  the  annual  cost  is 
approximately  S656  million.  Over  the 
next  10  years,  the  cost  would  be  present 
value  $5,399  billion. 

OCS  Facility  Security 

Implementing  the  final  rule  will  affect 
about  40  OCS  facilities  under  U.S. 
jurisdiction.  The  first-year  cost  of 
purchasing  equipment  and  preparing 
paperwork  is  an  estimated  $3  million. 
Following  initial  implementation,  the 
annual  cost  is  approximately  $5  million. 
Over  the  next  10  years,  the  cost  would 
be  present  value  $37  million. 

Area  Maritime  Security 

Implementing  the  final  rule  will  affect 
about  47  COTP  zones  containing  361 
ports.  The  initial  cost  of  the  startup 
period  (June  2003-December  2003)  is 
estimated  to  be  $120  million.  Following 
the  startup  period,  the  first  year  of 
implementation  (2004)  is  estimated  to 
be  $106  million.  After  the  first  vear  of 
implementation,  the  annual  cost  is 
approximately  $46  million.  Over  the 
next  10  years,  the  cost  would  be  present 
value  $477  million. 

Automatic  Identification  System  (AIS) 

Implementing  the  final  rule  will  affect 
about  3,500  U.S.  flag  SOLAS  vessels, 
domestic  (non-SOLAS)  vessels  in  Vessel 
Traffic  Service  (VTS)  areas,  and  foreign 
flag  non-SOLAS  vessels.  The  first-year 
cost  of  purchasing  equipment  and 
training  for  U.S.  vessels  (SOLAS  and 
domestic)  is  approximately  $30  million. 
Following  initial  implementation,  the 
annual  cost  is  approximately  $1  million. 
Over  the  next  10  years,  the  cost  for  these 
vessels  would  be  present  value  $50 
million  (with  replacement  of  the  units 
occurring  8  years  after  installation). 

MARSEC  Levels  2  and  3 

MARSEC  Level  2  is  a  heightened 
threat  of  a  security  incident,  and 
intelligence  indicates  that  terrorists  are 
likely  to  be  active  within  a  specific 
target  or  class  of  targets.  MARSEC  Level 
3  is  a  probable  or  imminent  threat  of  a 
security  incident.  MARSEC  Levels  2  and 
3  costs  are  not  included  in  the  above 
summaries  because  of  the  uncertainty 
that  arises  from  the  unknown  frequency 
of  elevation  of  the  MARSEC  Level  and 
the  unknown  duration  of  the  elevation. 


The  costs  to  implement  MARSEC 
Levels  2  and  3  security  measures  in 
response  to  these  increased  threats  do 
not  include  the  costs  of  security 
measures  and  resources  needed  to  meet 
MARSEC  Level  1  (summarized  above) 
and  will  vary  depending  on  the  type  of 
security  measures  required  to  counter 
the  specific  nature  of  higher  levels  of 
threat.  Such  measures  could  include 
additional  personnel  or  assigning 
additional  responsibilities  to  current 
personnel  for  a  limited  period  of  time. 

We  did  not  consider  capital 
improvements,  such  as  building  a  fence, 
to  be  true  MARSEC  Levels  2  or  3  costs. 
The  nature  of  the  response  to  MARSEC 
Levels  2  and  3  is  intended  to  be  a  quick 
surge  of  resources  to  counter  an 
increased  threat  level.  Capital 
improvements  generally  take  time  to 
plan  and  implement  and  could  not  be  in 
place  rapidly.  Capital  improvement 
costs  are  estimated  under  MARSEC 
Level  1  costs. 

We  did  not  calculate  MARSEC  Level 
2  cost  for  the  AMS  rule  because  this  will 
be  primarily  a  cost  to  the  Coast  Guard 
for  coordinating  the  heightened 
MARSEC  Level  in  port  and  maritime 
areas. 

To  estimate  a  cost  for  MARSEC  Level 
2,  we  made  assumptions  about  the 
length  of  time  the  nation's  ports  can  be 
expected  to  operate  at  the  heightened 
MARSEC  Level.  For  the  purpose  of  this 
assessment  only,  we  estimate  costs  to 
the  nation's  ports  elevating  to  MARSEC 
Level  2  twice  a  year,  for  3  weeks  each 
time,  for  a  total  period  of  6  weeks  at 
MARSEC  Level  2.  Again,  this  estimate 
of  6  weeks  annually  at  MARSEC  Level 
2  is  for  the  purposes  of  illustrating  the 
order  of  magnitude  of  cost  we  can 
expect.  Our  estimate  should  not  be 
interpreted  as  the  Coast  Guard's  official 
position  on  how  often  the  nation's  ports 
will  operate  at  MARSEC  Level  2. 

We  estimated  that  there  are  Vessel 
Security  Officers  aboard  all  U.S.  flag 
SOLAS  vessels  and  most  domestic 
vessels.  We  estimated  that  there  will 
also  be  key  crewmembers  that  can  assist 
with  security  duties  during  MARSEC 
Level  2  aboard  these  vessels.  We 
assumed  that  both  Vessel  Security 
Officers  and  key  crewmembers  will 
work  12  hours  a  day  (8  hours  of  regular 
time,  4  hours  of  overtime)  during  the  42 
days  that  the  ports  are  at  MARSEC  Level 
2.  We  then  estimated  daily  and  overtime 
rates  for  Vessel  Security  (Officers  and 
key  crewmembers.  Given  these 
assumptions,  we  estimated  that 
elevating  the  security  level  to  MARSEC 
Level  2  twice  a  year  each  for  21  days 
will  cost  vessel  owners  and  operators 
approximately  $235  million  annually. 


We  estimated  that  every  regulated 
facility  will  have  a  Facility  Security 
Officer  assigned  to  it.  We  also  estimated 
that  there  will  also  be  a  key  person  that 
can  assist  with  security  duties  during 
MARSEC  Level  2  at  each  facility.  We 
assumed  that  both  Facility  Security 
Officers  and  key  personnel  will  work  12 
hours  a  day  (8  hours  of  regular  time,  4 
hours  of  overtime).  For  facilities  that 
have  to  acquire  security  personnel  for 
MARSEC  Level  1,  we  assumed  that 
during  MARSEC  Level  2  the  number 
security  guards  would  double  for  this 
limited  time.  For  the  facilities  for  which 
we  did  not  assume  any  additional 
guards  at  MARSEC  Level  1 ,  we  assumed 
that  during  MARSEC  Level  2  these 
would  have  to  acquire  a  minimal 
number  of  security  guards.  Given  these 
assumptions,  we  estimated  that 
elevating  the  security  level  to  MARSEC 
Level  2  twice  a  year  each  for  21  days 
will  cost  facility  owners  and  operators 
approximately  $424  million  annually. 

We  estimated  that  elevating  the 
security  level  to  MARSEC  Level  2  twice 
a  year  each  for  21  days  will  cost  the 
regulated  OCS  facility  owners  and 
operators  approximately  $4  million 
annually.  This  cost  is  primarily  due  to 
increased  cost  for  OCS  Facility  Security 
Officers  and  available  key  security 
personnel. 

Other  costs  that  we  did  not  attempt  to 
quantify'  include  possible  operational 
restrictions  such  as  limiting  cargo 
operations  to  daylight  hours  or  greatly 
limiting  access  to  facilities  or  vessels. 

MARSEC  Level  3  will  involve 
significant  restriction  of  maritime 
operations  that  could  result  in  the 
temporary  closure  of  individual 
facilities,  ports,  and  waterways  either  in 
a  region  of  the  U.S.  or  the  entire  nation. 
Depending  on  the  nature  of  the  specific 
threat,  this  highest  level  of  maritime 
security  may  have  a  considerable  impact 
on  the  stakeholders  in  the  affected  ports 
or  maritime  areas.  The  ability  to 
estimate  the  costs  to  business  and 
government  for  even  a  short  period  at 
MARSEC  Level  3  is  virtually  impossible 
with  any  level  of  accuracy  or  anahiical 
confidence  due  to  the  infinite  range  of 
threats  ajid  scenarios  that  could  trigger 
MARSEC  Level  3. 

The  length  and  the  duration  of  4he 
increased  security  level  to  MARSEC 
Level  3  will  be  entirely  dependent  on 
the  intelligence  received  and  the  scope 
of  transportation  security  incidents  or 
disasters  that  have  already  occurred  or 
are  imminent.  While  we  can  reasonably 
expect  MARSEC  Level  3  to  increase  the 
direct  costs  to  businesses  attributable  to 
increased  personnel  or  modified 
operations,  we  believe  the  indirect  costs 
to  society  of  the  "ripple  effects  " 
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associated  with  sustained  port  closures 
would  greatly  outweigh  the  direct  costs 
to  individual  businesses. 

The  U.S.  Marine  Transportation  System 

(MTS) 

The  cost  of  MARSEC  Level  3  can  best 
be  appreciated  by  the  benefits  of  the 
MTS  to  the  economy.  Maritime 
corrunerce  is  the  lifeblood  of  the  modem 
U.S.  trade-based  economy,  touching 
virtually  every  sector  of  our  daily 
business  and  personal  activities. 

Annually,  tne  MTS  contributes 
significant  benefits  to  the  economy. 
More  than  95  percent  of  all  overseas 
trade  that  enters  or  exits  this  country 
moves  by  ship,  including  9  million 
barrels  of  oil  a  day  that  heats  homes  and 
businesses  and  fuels  our  automobiles.' 
In  addition,  over  $738  billion  of  goods 
are  transported  annually  through  U.S. 
ports  and  waterways.-^ 

Other  benefits  include  the  water 
transportation  and  the  shipping 
industry  that  generate  over  $24  billion 
in  revenue  and  provides  nearly  S3 
billion  of  payrolls. '  The  annual 
economic  impact  of  cruise  lines,     . 
passengers,  and  their  suppliers  is  more 
than  $1 1 .6  billion  in  revenue  and 
176,000  in  jobs  for  the  U.S.  economy.'' 
Our  national  defense  is  also  dependent 
on  the  MTS.  Approximately  90  percent 
of  all  equipment  and  supplies  for  Desert 
Storm  were  shipped  from  strategic  ports 
via  our  inland  and  coastal  waterways.'' 

The  Ripple  Effect  of  Port  Closures  on  the 
U.S.  Economy 

We  could  not  only  expect  the 
immediate  effects  of  port  and  waterway 
closures  on  waterborne  commerce  as 
described  above,  but  also  serious 
"ripple  effects"  for  the  entire  U.S. 
economy  that  could  last  for  months  or 
more,  including  delayed  commerce, 
decreased  productivity,  price  increases, 
increased  unemployment,  unstable 
financial  markets  worldwide,  and 
economic  recession. 

To  appreciate  the  impact,  we  can 
examine  just  the  agricultural  sector  of 
our  economy.  Many  farm  exports  are 
just-in-time  commodities,  such  as  cotton 
shipped  to  Japan,  South  Korea, 
Indonesia,  and  Taiwan.  Asian  textile 
mills  receive  cotton  on  a  just-in-time 
basis  because  these  mills  do  not  have 
warehousing  capabilities.  A  port 


shutdown  may  cause  U.S.  cotton 
wholesalers  to  lose  markets,  as  textile 
producers  find  suppliers  from  other 
nations.  U.S.  wholesalers  would  lose 
sales  until  shipping  is  restored. 

Another  example  is  the  auto  industry 
A  recent  shutdown  of  West  Coast  ports 
due  to  a  labor  dispute  caused  an 
automobile  manufacturer  to  delay 
production  because  it  was  not  receiving 
parts  to  make  its  cars.  This  demonstrates 
that  a  port  shutdown  can  create  a 
domino  effect,  from  stalling  the 
distribution  of  materials  to  causing 
stoppages  and  delays  in  production  to 
triggering  job  losses,  higher  consumer 
prices,  and  limited  selection. 

The  macroeconomic  effects  of  the 
recent  shutdown  of  West  Coast  ports, 
while  not  in  response  to  a  security 
threat,  are  a  good  example  of  the 
economic  costs  that  we  could 
experience  when  a  threat  would 
necessitate  broad-based  port  closures. 
The  cost  estimates  of  this  11 -day 
interruption  in  cargo  flow  and  closure  of 
29  West  Coast  ports  have  ranged 
between  $140  million  to  $2  billion  a 
day,  but  are  obviously  high  enough  to 
cause  significant  losses  to  the  U.S. 
economy.'' 

Another  proxy  for  the  estimated  costs 
to  society  of  nationwide  port  closures 
and  the  consequential  impact  on  the 
U.S.  supply  chain  can  be  seen  by  a 
recent  war  game  played  by  businesses 
and  government  agencies.'  In  that 
recent  war  game,  a  terrorist  threat 
caused  2  major  ports  to  close  for  3  days, 
and  then  caused  a  nationwide  port 
closure  for  an  additional  9  days.  This 
closure  spanned  only  12  days,  but 
resulted  in  a  delay  of  approximately  3 
months  to  clear  the  resulting 
containerized  cargo  backlog.  The 
economic  costs  of  the  closings 
attributable  to  manufacturing 
slowdowns  and  halts  in  production,  lost 
sales,  and  spoilage  was  estimated  at 
approximately  $58  billion.  The 
simulation  gauged  how  participants 
would  respond  to  an  attack  and  the 
ensuing  economic  consequences. 
Furthermore,  a  well-coordinated  direct 
attack  of  multiple  U.S.  ports  could 


'  Sep  MTS  Fact  Sheet  available  at  www.dot.gov/ 
mts/ fact  _sheel.htm. 

'  See  2000  Exports  and  Imports  by  U.S.  Customs 
District  and  Port  available  at  www.mamd.dot.gov/ 
statistics/usfwts/ 

'U.S.  Census  Bureau.  1997  Economic  Census, 
Trartsportation  and  Warehousing-Subject  Series. 

'  Sep  footnote  1 . 

5  See  footnote  1 . 


''  Sep  Lost  Earnings  Due  to  West  Coast  Port 
Shutdown-Pifliminan'  Estimate.  Patrick  Anderson, 
October  7.  2002,  available  at  http:// 
ww\i-. AndersonEconomicGroup.com;  An 
Assessment  Of  the  Impact  of  West  Coast  Container 
Operations  and  the  Potential  Impacts  of  an 
Interruption  of  Port  Operations,  2000,  Martin 
Associates.  Cjctober  23.  2(X)1,  available  from  the 
Pacific  Mariljme  Association.  These  two  studies 
were  widely  quoted  by  most  U.S.  news  services 
including  Sahi  Zuckerman,  San  Francisco 
Chronicle.  Ofctober  2002. 

'The  war  game  simulation  was  designed  and 
sponsored  by  Booz  Allen  Hamilton  and  The 
Conference  Board,  details  available  at  http:// 
\*-ww.boozalkn.com/. 


shutdown  the  world  economy  by 
effectively  halting  international  trade 
flows  to  and  from  the  U.S.  market-the 
largest  market  for  goods  and  services  in 
the  world. 

We  believe  that  the  cost  to  the 
national  economy  of  a  port  shutdown 
due  to  extreme  security  threats,  while 
not  insignificant,  would  be  relatively 
small  if  it  only  persisted  for  a  few  days 
and  involved  very  few  ports.  However, 
if  the  interruption  in  cargo  flows  would 
persist  much  longer  than  the  11 -day 
shutdown  recently  experienced  on  the 
West  Coast,  the  economic  loss  is 
estimated  to  geometrically  increase 
(double)  every  additional  10  days  the 
ports  were  closed."  At  a  certain  point, 
companies  would  start  declaring 
bankruptcies,  people  would  be  laid  off 
indefinitely,  and  the  prices  of  goods 
would  increase.  This  effect  would 
continue  and  intensify  until  alternate 
economic  activities  took  place,  such  as 
the  unemployed  finding  less  desirable 
jobs  or  companies  finding  secondary 
lines  of  operations  and  suppliers. 
Regardless,  the  economic  hardship 
suffered  by  industry,  labor,  and  the  loss 
of  public  welfare  due  to  a  sustained 
nationwide  port  shutdown  may  have  as 
significant  an  effect  on  the  U.S.  as  the 
act  of  terror  itself. 

Benefit  Assessntent 

The  Coast  Guard  used  the  National 
Risk  Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerability,  and 
consequences  for  several  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 
measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

\Ve  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  will  reinforce 
and  support  one  another  in  their 
implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 


"See  Anderson. 
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double-count  the  risk  reduced,  refer  to 
"Benefit  Asse.ssment"  in  the  temporarv 
interim  rule  titled    implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39274)  (part  101), 


We  determined  annual  risk  points 
reduced  for  each  of  the  six  final  rules 
using  the  N-RAT.  Table  1  presents  the 
annual  risk  points  reduced  by  the  final 

rules.  As  shown,  the  final  rule  for  vessel 


security  reduces  the  most  risk  points 
annually.  The  final  rule  for  AIS  reduces 
the  least. 


Table  1.— Annual  Risk  Points  Reduced  by  the  Final  Rules 


Maritime  entity 

Annual  risk  points  reduced  by  final  rules 

Vessel 
security 

Facility              OCS  facility 
secunty                security 

AMS 

AIS 

Vessels 

Facilities  

* 

778,633 

2,025 

41 

587 

3,3R5 
469,686 

3.3R.S 

3,385 
2.025 

1,317 

OCS  Facilities  .... 

9,903 

Port  Areas  

587 

129,792 

105 

. — ■ — ' 

Total  

781,285 

473,659 

13,288                135,202 

1.422 

Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  [7 
percent  discount  rate.  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways:  First,  we 
compared  first-year  cost  to  first-year 
benefit,  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  present  value  cost  to  the  lO-vear 
present  value  benefit.  The  results  of  our 
assessment  are  presented  in  Table  2. 


Table  2.— First-Year  and  10-Year  Present  Value  Cost  and  Benefit  of  the  Final  Rules 


Item 


First-Year  Cost  (miltions)  

First-Year  Benefit 

First-Year  Cost  Effectiveness  fS/Risk  Point  Reduced) 

10-Year  Present  Value  Cost  (millions)  

10-Year  Present  Value  Benefit    

10- Year  Present  Value  Cos!  Effectiveness  ($/Risk  Point 
Reduced)  

*Cost  less  monetized  safety  t)enefit 


Final  rule 


Vessel 
security 


Facility 
security 


$218 

781,285 

$279 

$1,368 

5,871,540 

$233 


$1,125 

473.659 

$2,375 

$5,399 

3.559.655 

$1,517 


OCS  Facility 
security 


$3 

13.288 

$205 

$37 

99,863 

$368 


AMS  plans 


$120  I 

135,202 

$890 

$477 

1.016.074 

$469  ' 


AIS' 


$30 

1,422 

$21,224 

$26 

10.687 

$2,427 


As  shown,  the  final  rule  for  vessel 
security  is  the  most  cost  effective.  This 
is  due  to  the  nature  of  the  security 
measures  we  expect  vessels  will  have  to 
take  to  ensure  compliance  as  well  as  the 
level  of  risk  that  is  reduced  by  those 
measures.  Facility  .security  is  less  cost 
effective  because  facilities  incur  higher 
costs  for  capital  purchases  (such  as  gates 
and  fences)  and  require  more  labor 
(such  as  security  guards)  to  ensure 
security,  OCS  Facility  and  AMS  Plans 
are  almost  equally  cost  effective;  the 
entities  these  final  rules  cover  do  not 
incur  the  highest  expenses  for  capital 
equipment,  but  on  this  relative  scale. 
they  do  not  receive  higher  risk 
reduction  in  the  N-RAT.  either.  The  AIS 
final  rule  is  the  least  cost  effective, 
though  it  is  important  to  remember  that 
AIS  provides  increased  maritime 
domain  awareness  and  navigation 
safety,  which  is  not  robustly  captured 
using  the  N-RAT. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

We  found  that  the  facilities  (part  105), 
vessels  (part  104),  and  AIS  rules  may 
have  a  significant  impact  on  a 
substantial-  number  of  small  entities. 
However,  we  were  able  to  certify  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
this  final  rule  and  the  Area  Maritime 
Security  (part  103)  and  OCS  facility 
security  (part  106)  final  rules.  A 
complete  small  entity  analysis  may  be 
found  in  the  "Cost  Assessment  and 
Final  Regulatory  Flexibility  Act 


Analysis"  for  these  final  rules  in  each  of 
their  respective  dockets,  where 
indicated  under  ADDRESSES. 

We  received  comments  regarding 
small  entities:  these  comments  are 
discussed  within  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
final  rule. 

Assistance  for  Small  Fntities 

Under  section  213(a)  of  the  Small 
Business  Regulator}^  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
the  Area  Maritime.  Vessel,  and  Facility 
Security  and  the  AIS  rules.  These 
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Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
created  Compliance  Guides  for  this  final 
rule  (part  101)  or  for  the  OCS  Facility 
Security  final  rule,  as  neither  will  affect 
a  substantial  number  of  small  entities. 

Small  businesses  mav  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Reguiatorv'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  contains  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c),  "collection  of 
information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
final  rules  are  covered  by  two  e.\isting 
(OMB)-approved  collections — 1625- 
0100  [formerly  2115-0557]  and  1625- 
0077  [formerly  2115-0622). 

Comments  regarding  collection  of 
information  are  addressed  in  the 
"Discussion  of  Comments  and  Changes" 
sections  of  each  final  rule.  You  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
We  received  OMB  approval  for  these 
collections  of  information  on  June  16, 
2003.  They  are  valid  until  December  31, 
2003. 

Federalism 

Executive  Order  13132  requires  the 
Coast  Guard  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  tr)  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
the  Executive  Order,  the  Coast  Guard 
may  construe  a  Federal  statute  to 
preempt  State  law  only  where,  among 
other  things,  the  exercise  of  State 


authority  conflicts  with  the  exercise  of 
Federal  authority  under  the  Federal 
statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  final  rule 
does  have  Federalism  implications  and 
a  substantial  direct  effect  on  the  States. 
This  final  rule  requires  those  States  that 
own  or  operate  vessels  or  facilities  that 
may  be  involved  in  a  transportation 
security  incident  to  conduct  security 
assessments  of  their  vessels  and 
facilities  and  to  develop  security  plans 
for  their  protection.  These  plans  must 
contain  measures  that  will  be 
implemented  at  each  of  the  three 
MARSEC  Levels  and  must  be  reviewed 
and  approved  by  the  Coast  Guard. 

AdditionaHy.  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistent  with  the  federalism 
principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  that  conflict  with  the 
regulations  in  this  final  rule.  This  is 
because  owners  or  operators  of  facilities 
and  vessels — that  are  subject  to  the 
requirements  for  conducting  security 
assessments,  planning  to  secure  their 
facilities  and  vessels  against  threats 
revealed  by  those  assessments,  and 
complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment,  and  operating 
requirements — must  have  one  uniform, 
national  standard  that  they  must  meet. 
Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the 
federalism  principles  enumerated  by  the 
Supreme  Court  in  U.S.  v.  Locke,  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 
longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facility  would  conflict 
with  a  Federal  regulation;  in  other 
words,  it  would  either  actually  conflict 
or  would  frustrate  an  overriding  Federal 
need  for  uniformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this  final 


rule  bear  on  national  and  international 
commerce  where  there  is  no 
constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  SOLAS  and  the 
complementary  ISPS  Code.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 
extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
during  the  development  of  this  final 
rule.  For  these  final  rules,  we  met  with 
the  National  Conference  of  State 
Legislatures  (NCSL)  Taskforce  on 
Protecting  Democracy  on  July  21,  2003, 
and  presented  briefings  on  the 
temporary  interim  rules  to  the  NCSL's 
Transportation  Committee  on  July  23, 
2003.  We  also  briefed  several  hundred 
State  legislators  at  the  American 
Legislative  Exchange  Council  on  August 
1,  2003.  We  held  a  public  meeting  on 
July  23,  2003,  with  invitation  letters  to 
all  State  homeland  security 
representatives.  A  few  State 
representatives  attended  this  meeting 
and  submitted  comments  to  a  public 
docket  prior  to  the  close  of  the  comment 
period.  The  State  comments  to  the 
docket  focused  on  a  wide  range  of 
concerns  including  consistency  with 
international  requirements  and  the 
protection  of  sensitive  security 
information. 

One  commenter  stated  that  there 
should  be  national  uniformity  in 
implementing  security  regulations  on 
international  shipping. 

As  stated  in  the  temporary  interim 
rule  for  part  101  (68  FR  39277).  we 
believe  that  the  federalism  principles 
enumerated  by  the  Supreme  Court  in 
U.S.  v.  Locke.'52Q  U.S.  89  (2000), 
regarding  field  preemption  of  certain 
State  vessel  safety,  equipment,  and 
operating  requirements  extends  equally 
to  this  final  rule,  especially  regarding 
the  longstanding  history  of  significant 
Coast  Guard  maritime  security 
regulations  and  control  of  vessels  for 
security  purposes.  It  would  be 
inconsistent  with  the  federalism 
principles  stated  in  Executive  Order 
13132  to  construe  the  MTSA  as  not 
preempting  State  regulations  that 
conflict  with  these  regulations.  Vessels 
and  shipping  companies,  particularly, 
would  be  confronted  with  an 
unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  move  from  state  to  state. 


Federal  Register/ Vol.  68.  No.  204 -Wednesday.  October  22.  20();s    Rule>-  and  Regulations         60469 


Ten  commenters  addressed  the 
disclosure  of  security  plan  information. 
One  commenter  advocated  making 
security  plans  public.  One  commenter 
was  concerned  that  plans  will  be 
disclosed  under  FOIA.  One  commenter 
requested  that  mariners  and  other 
employees,  whose  normal  working 
conditions  are  altered  by  a  Vessel  or 
Facility  Security  Plan,  be  granted  access- 
to  sensitive  security  information 
contained  in  that  plan  on  a  need-to- 
know  basis.  One  commenter  stated  that 
Company  Security  Officers  and  Facility 
Securitv  Officers  should  have 
reasonable  access  to  AMS  Plan 
information  on  a  need-to-know  basis. 
One  commenter  stated  that  the  Federal 
government  must  preempt  State  law  in 
instances  of  sensitive  securitv 
information  because  some  .State  laws 
require  full  disclosure  of  public 
documents.  Three  commenters 
supported  our  conclusion  that  the 
MTSA  and  our  regulations  preempt  any 
conflicting  State  requirements.  Another 
commenter  was  particularlv  pleased  to 
observe  the  strong  position  taken  by  the 
Coast  Guard  in  support  of  F^ederal 
preemption  of  conflicting  State  and 
local  securitv  regimes.  One  commenter 
supported  our  decision  tcj  designate 
security  assessments  and  plans  as 
sensitive  securitv  information. 

Portions  of  securit\-  plans  are 
sensitive  security  information  and  must 
be  protected  in  accordance  with  49  CFR 
part  1520.  Only  those  persons  specified 
in  49  CFR  part  1520  will  be  given  access 
to  security  plans.  In  accordance  with  49 
CFR  part  1520  and  pursuant  to  5  U.S.C. 
552(b)(3),  sensitive  security  information 
is  generally  exempt  from  disclosure 
under  FOIA.  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  by 
that  regulation.  46  U.S.C.  70103(d)  also' 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public.  However. 
§§104.220.  104.225.  105.210.  105.215. 
106.215.  and  106.220  of  these  rules  state 
that  vessel  and  facility  personnel  must 
have  knowledge  of  relevant  provisions 
of  the  security  plan.  Therefore,  vessel 
and  facility  owners  or  operators  will 
determine  which  provisions  of  the 
security  plans  are  accessible  to 
crewmembers  and  other  personnel. 
Additionally.  COTPs  will  determine 
what  portions  of  the  AMS  Plan  are 
accessible  to  Company  or  Facility 
Security  Officers. 

One  commenter  stated  that  there  is  a 
"real  cost"  to  implementing  security 
measures,  and  it  is  significant.  The 
commenter  stated  that  there  is  a 
disparity  between  Federal  funding 
dedicated  to  air  transportation  and 


maritime  transportation  and  that  the 
Federal  government  should  fund 
maritime  security  at  a  level 
commensurate  with  the  relative  security 
risk  assigned  to  the  maritime 
transportation  mode.  Further,  the 
commenter  stated  that,  in  2002.  some 
State-owned  ferries  carried  as  many 
passengers  as  one  of  the  State's  busiest 
international  airports  and  provided 
unique  mass  transit  ser\'ices;  therefore, 
the  commenter  supported  the 
Alternative  Security  Program  provisions 
of  the  temporary  interim  rule  to  enable 
a  tailored  approach  to  security. 

The  viability  of  a  ferry  system  to 
provide  mass  transit  to  a  large 
population  is  undeniable  and  easily 
rivals  other  transportation  modes.  We 
developed  the  Alternative  Securitv 
Program  to  encompass  operations  such 
as  ferry  systems.  We  recognize  the 
concern  about  the  Federal  funding 
disparity  between  the  maritime 
transportation  mode  and  other  modes: 
however,  this  disparity  is  beyond  the 
scope  of  this  rule. 

One  commenter  stated  that  while  he 
appreciated  the  urgency  of  developing 
and  implementing  maritime  security 
plans,  the  State  would  find  it  difficult 
to  complete  them  based  on  budget 
cycles  andhuilding  permit 
requirements.  At  the  briefings  discussed 
above,  several  NCSL  representatives 
also  voiced  concerns  over  the  short 
implementation  period.  In  contrast, 
other  NCSL  representatives  were 
concerned  that  security  requirements 
were  not  being  implemented  soon 
enough. 

The  implementation  timeline  of  these 
final  rules  follows  the  mandates  of  the 
MTSA  and  aligns  with  international 
implementation  requirements.  While 
budget-cycle  and  permit  considerations 
are  beyond  the  scope  of  this  rule,  the 
flexibility  of  these  performance-based 
regulations  should  enable  the  majority 
of  owners  and  operators  to  implement 
the  requirements  using  operational 
controls,  rather  than  more  costly 
physical  improvement  alternatives. 

Other  concerns  raised  by  the  NCSL  at 
the  briefings  mentioned  above  included 
questions  on  how  the  Coast  Guard  will 
enforce  security  standards  on  foreign 
flag  vessels  and  how  multinational 
crewmember  credentials  will  be 
checked. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 
Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
Code.  The  consistency  of  the 
international  and  domestic  security 


regimes,  to  the  extent  possible,  was 
alwavs  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA.  Congress  explicitly  found  that 
"it  is  in  the  best  interests  of  the  U.S.  to 
implement  new  international 
instruments  that  establish"  a  maritime 
security  system.  We  agree  and  will 
exercise  Port  State  Control  to  ensure 
that  foreign  vessels  have  approved  plans 
and  have  implemented  adequate 
security  standards  on  which  these  rules 
are  based.  If  vessels  do  not  meet  our 
security  requirements,  the  Coast  Guard 
may  prevent  those  vessels  from  entering 
the  U.S.  or  take  other  necessarv 
measures  that  may  result  in  vessel 
delays  or  detentions.  The  Coast  Guard 
will  not  hesitate  to  exercise  this 
authority  in  appropriate  cases.  We 
discuss  the  ongoing  initiatives  of  ILO 
and  the  requirements  under  the  MTSA 
to  develop  seafarers'  identification 
criteria  in  the  temporary  interim  rule 
titled  "Implementation  of  National 
maritime  Securitv  Initiatives"(68  FR 
39264)  (part  101)'.  We  will  continue  to 
work  with  other  agencies  to  coordinate 
seafarer  access  and  credentialing  issues. 
These  final  rules  will  also  ensure  that 
vessel  and  facility  owners  and  operators 
take  an  active  role  in  deterring 
unauthorized  access. 

One  commenter,  as  well  as 
participants  of  the  NCSL,  noted  that 
some  State  constitutions  afford  greater 
privacy  protections  than  the  U.S. 
Constitution  and  that,  because  State 
officers  may  conduct  vehicle  screenings, 
State  constitutions  will  govern  the 
legality  of  the  screening.  The 
commenter  also  noted  that  the 
regulations  provide  little  guidance  on 
the  scope  of  vehicle  screening  required 
under  the  regulations. 

The  MTSA  and  this  final  rule  are 
consistent  with  the  liberties  provided  by 
the  U.S.  Constitution.  If  a  State 
constitutional  provision  frustrates  the 
implementation  of  any  requirement  in 
the  final  rule,  then  the  provision  is 
preempted  pursuant  to  Article  6, 
Section  2.  of  the  U.S.  Constitution.  The 
Coast  Guard  intends  to  coordinate  with 
TSA  and  BCBP  in  publishing  guidance 
on  screening. 

Unfunded  Mandates  Reform  .\(  t 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  SI  00.000.000  or  more 
in  any  one  year.  This  final  rule  is 
exempted  from  assessing  the  effects  of 
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the  regulatory  action  as  required  by  the 
Act  because  it  is  necessary  for  the 
national  security  of  the  United  States  (2 
U.S.C.  1503(5))."  We  did  not  receive 
comments  regarding  the  Unfunded 
Mandates  Reform  ArA. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  propprt\  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertx  Rights,  We  did  not 
receive  comments  regarding  the  taking 
of  private  property 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  1298R.  Civil  Justice 
Reform,  to  minimize  litigation, 
t^liminate  ambiguity,  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  Justice  Reform. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  envirrmmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children. 

Indian  Tribal  Governments 

This  final  mle  does  not  have  tribal 
implications  under  Executive  Order 
1.3175,  Consultati(jn  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  tme  or  more  Indian 
tribes,  on  the  relationship  between  the 
P'ederal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  .\fk>ct  Energy  Supply, 
Distribution,  or  Use,  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action  '  under  Executive  Order  1286b,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 


not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13'211, 

This  final  rule  has  a  positive  effect  on 
the  supply,  distribution,  and  use  of 
energy.  The  final  rule  provides  for 
security  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  MARSEC 
Levels.  We  did  not  receive  comments 
regarding  energy  effects. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Commandant 
Instruction  M16475.1D.  there  are  no 
factors  in  this  case  that  would  limit  the 
use  of  a  categorical  exclusion  under 
section  2.B.2  of  the  Instruction. 
Therefore,  this  final  rule  is  categorically 
excluded,  under  figure  2-1 ,  paragraphs 
(34)(a),  (34)(c).  (34}(d),  and  (34(e)  of  the 
Instruction  from  further  environmental 
documentation. 

This  final  rule  concerns  security 
assessments,  plans,  training,  positions, 
and  organizations  along  with  vessel 
equipment  requirements  that  will 
contribute  to  a  higher  level  of  marine 
safety  and  security  for  U.S.  ports.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or        ^ 
SUPPLEMENTARY  INFORMATION. 

This  final  rule  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
execution  of  this  rule  will  be  done  in 
conjunction  with  appropriate  State 
coastal  authorities.  The  Coast  Guard 
will,  thereibre,  comply  with  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone.  We 
did  not  receive  comments  regarding  the 
environment. 

List  of  Subjects 

33  CFR  Pqrt  2  » 

Administrative  practice  and 
procedure.  Law  enforcement. 

33  CFR  Part  101 

Facilities,  Harbors,  Maritime  security, 
Ports,  Security  assessments.  Security 
plans.  Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

33  CFR  Part  102 

Maritime  security. 
■  Accordingly,  the  Coast  Guard  amends 
33  CFR  part  2  as  follows  and  the  interim 
rule  adding  33  CFR  parts  101  and  102 
that  was  published  at  68  FR  39240  on 
July  1.  2003,  and  amended  at  68  FR 
41914  on  July  16,  2003,  is  adopted  as  a 
final  rule  with  the  following  changes: 


PART  2-OURISDICTION 

■  1 .  Revise  the  authority  citation  for  part 
2  to  read  as  follows: 

Authoritv:  14  U.S.C.  6.3.3;  33  U.S.C.  1222; 
Pub.  I,.  89^)70.  80  Stat.  931.  49  U.S.C.  108; 
Pub.  L.  107-296.  116  Stat.  2135,  2249.6 
U.S.C.  101  note  and  468;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

§2.22    [Amended] 

■  2.  !n4)2.22(a)(l)(i).afterthewords 
"within  subtitle  11",  add  the  words  "and 
subtitle  yi", 

PART  101— MARITIME  SECURITY: 
GENERAL 

■  3.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  192;  Executive 
Order  12656.  3  CFR  1988  Comp.,  p.  585;  33 
CFR  1.05-1.  6.04-11.  6.14.  6.16,  and  6.19; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  4.  Revise  the  heading  to  part  101  to 
read  as  shown  above. 

■  5.  In  §  101.100.  in  the  introductory  text 
of  paragraph  (a),  remove  the  word  "part" 
and  add.  in  its  place,  the  word 
"subchapter",  and  add  new  paragraph  (c) 
to  read  as  follows; 

§101.100    Purpose. 

***** 

(c)  The  assessments  and  plans 
required  by  this  subchapter  are  intended 
for  use  in  implementing  security 
measures  at  various  MARSEC  Levels. 
The  specific  security  measures  and  their 
implementation  are  planning  criteria 
based  on  a  set  of  assumptions  made 
during  the  development  of  the  security 
assessment  and  plan.  These 
assumptions  may  not  exist  during  an 
actual  transportation  security  incident. 

■  6.  In  §101. 105— 

■  a.  In  the  definition  of  "Barge  fleeting 
facility",  remove  the  word  "permitted" 
and  add,  in  its  place,  the  words  "subject 
to  permitting",  and.  after  the  words  "33 
CFR  part  322".  add  the  words  ".  part  330. 
or  pursuant  to  a  regitmal  general  permit"; 

■  b.  In  the  definition  of  "Cargo",  at  the 
end  of  the  paragraph,  add  the  words  ", 
except  dredge  spoils": 

■  c.  In  the  definition  for  "Certain 
Dangerous  Cargo  (CDC)",  remove  the  text 
"33  CFR  160.203"  and  add.  in  its  place, 
the  text  "33  CFR  160.204"; 

■  d.  In  the  definition  of  "Company 
Security  Officer  (CSO)".  remove  the  text 
"OSC"  wherever  it  appears,  and  add.  in 
its  place,  the  text  "OCS"  and  remove  the 
word  "COT?"  and  add.  in  its  place,  the 
words  "Coast  Guard": 

■  e.  In  the  definition  for  "Declaration  of 
Security  (DoS)".  remove  the  word 
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"interface"  wherever  it  appears  and  add, 
in  its  place,  the  word  "activitv"; 

■  f.  In  the  definition  for  "Passenger 
vessel",  paragraph  (1).  after  the  word 
"passengers  ■  add  the  words  ",  including 
at  least  one  passenger-for-hire"; 

■  g.  In  the  definitions  for  "Vessel-to- 
facility  interface".  "Vessel-to-port 
interface",  and  "Vessel-to-vessel 
activity"  remove  the  word  "goods" 
wherever  ii  appears  and  add.  in  its  place. 
the  words  "cargo,  vessel  stores,";  « 

■  h.  Revise  the  definitions  for 
"Dangerous  substances  or  devices", 
"International  voyage".  "Owner  or 
operator",  "Unaccompanied  baggage", 
and  "Waters  subject  to  the  jurisdiction  of 
the  U.S."  to  read  as  set  out  below;  and 

■  i.  Add,  in  alphabetical  order, 
definitions  for  "Breach  of  security". 
"Cargo  vessel".  "Dangerous  goods  and/ 
or  hazardous  substances",  "General 
shipyard  facility",  and  "Public  access 
facility"  to  read  as  follows: 

§101.105     Definitions. 

***** 

Brpnch  of  security  means  an  incident 
that  has  not  resulted  in  a  transportation 
security  incident,  in  which  security 
measures  have  been  circumvented, 
eluded,  or  violated. 
***** 

Cargo  vessel  means  a  vessel  that 
carries,  or  intends  to  carry,  cargo  as 
defined  in  this  section, 

***** 

Dangerous  goods  and/or  hazardous 
substances,  for  the  purposes  of  this 
subchapter,  means  cargoes  regulated  by 
parts  126.  127,  or  1,54  of  this  chapter. 

Dangerous  substances  or  devices 
means  any  material,  substance,  or  item 
that  reasonably  has  the  potential  to 
cause  a  transportation  security  incident, 
***** 

General  shipyard  facility  means — 

(1)  For  operations  On  land,  any 
structure  or  appurtenance  thereto 
designed  for  the  construction,  repair, 
rehabilitation,  refurbishment,  or 
rebuilding  of  any  vessel,  including 
graving  docks,  building  ways,  ship  lifts, 
whar\'es,  and  pier  cranes;  the  land 
necessary  for  any  structures  or 
appurtenances;  and  the  equipment 
necessary  for  the  performance  of  any 
function  referred  to  in  this  definition; 
and 

(2)  For  operations  other  than  on  land, 
anv  vessel,  floating  drsdock,  or  barge 
used  for,  or  a  type  that  is  usually  used 
for,  activities  referred  to  in  paragraph  (1) 
of  this  definition, 
***** 

Internntionol  voyage  means  a  voyage 
between  a  countrv  to  which  .SOLAS 
applies  and  a  port  outside  that  country. 


A  coimtry,  as  used  in  this  definition, 
includes  every  territory  for  the  internal 
relations  of  which  a  contracting 
government  to  the  convention  is 
responsible  or  for  which  the  United 
Nations  is  the  administering  authority. 
For  the  U.S.,  the  term  "territory" 
includes  the  Commonwealth  of  Puerto 
Rico,  all  possessions  of  the  United 
States,  and  all  lands  held  by  the  U.S, 
under  a  protectorate  or  mandate.  For  the 
purposes  of  this  subchapter,  vessels 
solely  navigating  the  Great  Lakes  and 
the  St.  Lawrence  River  as  far  east  as  a 
straight  line  drawn  from  Cap  des  Rosiers 
to  West  Point,  Anticosti  Island  and,  on 
the  north  side  of  Anticosti  Island,  the 
63rd  meridian,  are  considered  on  an 
"international  voyage"  when  on  a 
voyage  between  a  U,S,  port  and  a 
Canadian  port, 
***** 

Owner  or  operator  means  any  person 
or  entity  that  owns,  or  maintains 
operational  control  over,  any  facility, 
vessel,  or  OCS  facility  subject  to  this 
subchapter.  This  includes  a  towing 
vessel  that  has  operational  control  of  an 
unmanned  vessel  when  the  unmanned 
vessel  is  attached  to  the  towing  vessel 
and  a  facility  that  has  operational 
control  of  an  unmanned  vessel  when  the 
unmanned  vessel  is  not  attached  to  a 
towing  vessel  and  is  moored  to  the 
facility;  attachment  begins  with  the 
securing  of  the  first  mooring  line  and 
ends  with  the  casting-off  of  the  last 
mooring  line, 
***** 

Public  access  facility  means  a 
facility — 

(1)  That  is  used  by  the  public 
primarily  for  purposes  such  as 
recreation,  entertainment,  retail,  or 
tourism,  and  not  for  receiving  vessels 
subject  to  part  104: 

(2)  That  has  minimal  infrastructure 
for  servicing  vessels  subject  to  part  104 
of  this  chapter;  and 

(3)  That  receives  only: 

(i)  Vessels  not  subject  to  part  104  of 
this  chapter,  or 

(ii)  Passenger  vessels,  except: 

(A)  Ferries  certificated  to  carry 
vehicles; 

(B)  Cruise  ships;  or 

(C)  Passenger  vessels  subject  to 
SOLAS  Chapter  XI. 
***** 

Unaccompanied  baggage  means  any 
baggage,  including  personal  effects,  that 
is  not  being  brought  on  board  on  behalf 
of  a  person  who  is  boarding  the  vessel. 

***** 

Wafers  subject  to  the  jurisdiction  of 
the  U.S.,  for  purposes  of  this 
subchapter,  includes  all  waters 
described  in  section  2, 36(a)  of  this 


chapter;  the  Exclusive  Economic  Zone, 
in  respect  to  the  living  and  non-living 
resources  therein:  and,  in  respect  to 
facilities  located  on  the  Outer 
Continental  Shelf  of  the  U.S,,  the  waters 
superjacent  thereto. 

■  7,  In  §101. 120— 

■  a.  In  paragraph  (b)(1),  remove  the 
words  "engage  on  international  voyages 
and  facilities  that  serve  only  vessels  on 
international  voyages"  and  add.  in  their 
place,  the  words  "are  subject  to  SOLAS 
Chapter  XI": 

■  b.  In  paragraph  (b)(3).  add  the 
following  words  to  the  end  of  the  last 
sentence:  "and  a  vesseK  facility,  or  Outer 
Continental  Shelf  facility  specific 
security  assessment  report  generated 
under  the  Alternative  Security 
Program": 

■  c.  Add  paragraph  (b)(4)  to  read  as  set 
out  below: 

■  d.  Revise  paragraph  (d)  to  read  as  set 
out  below: 

■  e.  Add  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§101120     Alternatives. 

***** 

(b)  *   *   * 

(4)  Owners  or  operators  shall  make 
available  to  the  Coast  Guard,  upon 
request,  any  information  related  to 
implementation  of  an  approved 
Alternative  Security  Program. 
***** 

(d)  Amendment  of  Approved 
Alternative  Security  Programs.  (1) 
Amendments  to  an  Alternative  Security 
Program  approved  under  this  section 
may  be  initiated  by — 

(i)  The  submitter  of  an  Alternative 
Security  Program  under  paragraph  (c)  of 
this  section:  or 

(ii)  The  Coast  Guard  upon  a 
determination  that  an  amendment  is 
needed  to  maintain  the  security  of  a 
vessel  or  facility.  The  Coast  Guard  will 
give  the  submitter  of  an  Alternative 
Security  Program  written  notice  and 
request  that  the  submitter  propose 
amendments  addressing  any  matters 
specified  in  the  notice.  The  submitter 
will  have  at  least  60  days  to  submit  its 
proposed  amendments. 

(2)  Proposed  amendments  must  be 
sent  to  the  Commandant  (G-MP).  If 
initiated  by  the  submitter,  the  proposed 
amendment  must  be  submitted  at  least 
30  days  before  the  amendment  is  to  take 
effect  unless  the  Commandant  (G-MP) 
allows  a  shorter  period.  The 
Commandant  (G^MP)  will  approve  or 
disapprove  the  proposed  amendment  in 
accordance  with  paragraph  (f)  of  this 
section. 

(e)  Validity  of  Alternative  Security 
Program.  An  Alternative  Security 


I 

60472         Federal  Register  /  Vol.  68,  No.  204 /Wednesday,  October  22,  2003 /Rules  and  Regulations 


Program  approved  under  this  section  is 
valid  for  5  years  from  the  date  of  its 
approval. 

(f)  The  Commandant  (G-MP)  will 
examine  each  submission  for 
compliance  with  this  part,  and  either: 

(1)  Approve  it  and  specify  any 
conditions  of  apprijval,  returning  to  the 
submitter  a  letter  stating  its  acceptance 
ind  any  conditions; 

(2)  Return  it  for  revision,  returning  a 
copv  to  the  submitter  with  brief 
descriptions  of  the  required  revisions;  or 

(.3)  Disapprove  it.  returning  a  copy  to 
the  submitter  with  a  brief  statement  of 
the  reasons  for  disapproval. 

■  8.  Add  the  text  to  §101. 125  to  read  as 
follows; 

§  1 01 .1 25     Approved  Alternative  Security 
Programs. 

The  following  have  been  approved,  by 

the  Commandant  fC-MP),  as  Alternative 
.Securit\  Programs,  which  may  be  used 
hv  vessel  or  facility  owners  or  operators 
to  meet  the  provisions  of  parts  104,  105, 
(if  106  of  this  subchapter,  as  applicable: 

ta)  American  Claming  Association 
Alternative  Security  Program,  dated 
September  11.  2003. 

(b)  American  VVaterwavs  Operators 
.•Mternative  Securitv  Program  for 
Tugboats,  and  Towboats  and  Barges, 
dated  September  24,  2003. 

(c)  Passenger  Vessel  Association 
Industrv  Standards  for  Security  of 
Passenger  Vessels  and  Small  Passenger 
Vessels,  dated  September  17,  2003. 

§101.205     [Amended] 

■  9.  ln§  101.20.S,  in  table  101.205. 
remove  the  words  "Elevated:  Blue"  and 
"Guarded;  Yellow",  and  add,  in  their 
piac:e,  the  words  "Guarded:  Blue"  and 
"Ele\•dt^Mi:  Yellow"  respectively. 

§101.300     [Amended] 

■  10.  In  4, 101. 300— 

■  a.  In  paragraph  (a),  remove  the  words 
"a  Maritime  Security  Directive  issued 
under  section  101.405  of  this  part"  and 
add.  in  their  place,  the  words  "an 
electronic  means,  if  available";  and 

■  b.  hi  paragraphs  (c)(1)  and  (c)(2), 
remove  the  word  "confirm"  and  add,  in 
its  place,  the  words  "ensure 
confirmation". 


access  to  sensitive  security  information, 
and  that  under  49  CFR  1520. 5(b).  they 
have  a  need  to  know  sensitive  security 
information". 

§101.410    [Amended] 

■  12.  In  §  101.410(b)(8),  remove  the 
words  "For  U.S.  vessels,  suspension  or 
revocation  of  security  plan  approval", 
and  add,  in  their  place,  the  words 
"Suspension  or  revocation  of  a  security 
plan  approved  by  the  U.S.". 

■  13.  In  §  101.420,  revise  paragraph  (b)  to 
read  as  follows; 

§101.420    Right  to  appeal. 

*  *  k  *  * 

Cb)  Any  person  directly  affected  by  a 
decision  or  action  taken  by  a  District 
Commander,  whether  made  under  this 
subchapter  generally  or  pursuant  to 
paragraph  (a)  of  this  section,  with  the 
exception  of  those  decisions  made 
under  §  101.410  of  this  subpart,  may 
appeal  that  decision  or  action  to  the 
Commandant  (G-MP),  according  to  the 
procedures  in  46  CFR  1.03-15.  Appeals 
of  District  Commander  decisions  or 
actions  made  under  §  101.410  of  this 
subpart  should  be  made  to  the 
Commandant  (GVMOC),  according  to 
the  procedures  in  46  CFR  1,03-15. 
***** 

■  14.  In  §  101.505(b),  at  the  end  of  the 
paragraph,  add  a  sentence  to  read  as 
follows; 

§  1 01 .505     Declaration  of  Security  (OoS). 

*         *         *         *         * 

(b)  *   *  *  A  DoS  must,  at  a  minimum, 
include  tht  information  found  in  the 
ISPS  Code,  part  B,  appendix  1 
(Incorporated  by  reference,  see 
§101.115), 


§101.405    [Amended] 

■  11.  ln§  101.405(a)(2).  remove  the 
words  "require  the  owner  or  operator  to 
prove  that  they  have  a  'need  to  know'  the 
information  in  thp  MARSEC  Directive 
and  that  they  are  a  covered  person,'  as 
those  terms  are  defined  in  49  CFR  part 
1520  '  and  add,  in  their  place,  the  words 
"require  owners  or  operators  to  prove 


§101.510     [Amended] 

■  15.  In  §  101.510,  in  the  introductory 
text— 

■  a.  Remove  the  word  "risk"  and  add,  in 
its  place,  the  word  "security";  and 

■  b.  After  the  words  "These  tools",  add 
the  word  "'may". 

■  16.  In  §  101.515  add  paragraph  (c)to 
read  as  follows; 

§  1 01 .51 5    Personal  identification. 

***** 

(c)  Ves.scl,  facility,  and  OCS  facility 
owners  and  operators  must  permit  law 
enforcement  officials,  in  the 
performance  of  their  official  duties,  who 
present  proper  identification  in 
accordance  with  this  section  to  enter  or 
board  that  vessel,  facility,  or  OCS 
facility  at  any  time,  without  delay  or 


that  they  are  a  person  required  by  49  CFR   obstruction.  Law  enforcement  officials, 
1520.5(a)  tg  restrict  disclosure  of  and  upon  entering  or  boarding  a  vessel, 


facility,  or  OCS  facility,  will,  as  soon  as 
practicable,  explain  their  mission  to  the 
Master,  ow^ner,  or  operator,  or  their 
designated  agent. 

PART  102— MARITIME  SECURITY: 
NATIONAL  MARITIME 
TRANSPORATION  SECURITY 
[RESERVED] 

■  1 7.  Revise  the  heading  to  part  1 02  to 
read  as  shown  above. 

Dated:  October  8.  200;?. 
Thomas  H.  Collins, 
Admiral,  Coast  Guard.  Commandant. 
(FR  Do(    03-26345  Filed  10-20-03;  8:45  am] 
BiLLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  103 
[USCG-2003-14733] 
RIN  1625-AA42 

Area  Maritime  Security 

AGENCY:  t:oast  Guard.  DHS^ 
action:  Final  rule. 

SUMMARY:  This  final  rule  adopts,  with 
changes,  the  temporary  interim  rule 
published  on  July  1,  2003,  that 
establishes  U.S.  Coast  Guard  Captains  of 
the  Ports  as  Federal  Maritime  Security 
Coordinators,  and  establishes 
requirements  for  Area  Maritime  Security 
Plans  and  Area  Maritime  Security 
Committees.  This  rule  is  one  in  a  series 
of  final  rules  on  maritime  securitv 
published  in  today's  Federal  Register 
To  best  understand  this  final  rule,  first 
read  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCC^2003- 
14792).  published  elsewhere  in  today's 
Federal  Register. 
DATES:  This  final  rule  is  effective 
November  21,  2003.  On  fuly  1.  2003.  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this 
final  rule. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  w^ell  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2003-14733  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  I'.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SVV.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
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docket  on  the  Internet  at  http:// 

dms.dnt.gnv. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  final  rule, 
call  Lieutenant  Commander  Richard 
Teubner  (G-MPS-2J,  U.S.  Coast  Guard 
by  telephone  202-267-4129  or  by 
electronic  mail 

rteubner@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Andrea  M  Jenkins,  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 
0271 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  1,  2003,  ue  published  a 
temporary  interim  rule  with  request  for 
comments  and  notice  of  public  meeting 
titled  "Area  Maritime  Securitv"  in  the 
Federal  Register  (68  PR  39284).  This 
temporary  interim  rule  was  one  of  a 
series  of  temporary  interim  rules  on 
maritime  security  published  in  the  July 
1,  2003,  issue  of  the  Federal  Register. 
On  July  16,  2003,  we  published  a 
document  correcting  typographical 
errors  and  omissions  in  that  rule  (68  PR 
41914). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary  interim 
rules  by  July  31,  2003.  The  majority  of 
these  letters  contained  multiple 
comments,  some  of  which  applied  to  the 
docket  to  which  the  letter  was 
submitted,  and  some  of  which  applied 
to  a  different  docket.  Por  example,  we 
received  several  letters  in  the  docket  for 
the  temporary  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  that  contained 
comments  in  that  temporary  interim 
rule,  plus  comments  on  the  "Vessel 
Security"  temporary  interim  rule.  We 
have  addressed  individual  comments  in 
the  preamble  to  the  appropriate  final 
rule.  Additionally,  we  had  several 
commenters  submit  the  same  letter  to  all 
six  dockets.  We  counted  these  duplicate 
submissions  as  only  one  letter,  and  we 
addressed  each  comment  within  that 
letter  in  the  preamble  for  the 
appropriate  final  rule.  Because  of 
statutorily  imposed  time  constraints  for 
publishing  these  regulations,  we  were 
unable  to  consider  comments  received 
after  the  period  for  receipt  of  comments 
closed  on  July  31,  2003. 

A  public  meeting  was  held  in 
Washington,  DC,  on  July  23,  2003,  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
preamble. 

In  order  to  focus  on  the  changes  made 
to  the  regulatory  text  since  the 


temporary  interim  rule  was  published, 
we  have  adopted  the  temporary'  interim 
rule  and  set  out.  in  this  final  rule,  only 
the  changes  made  to  the  temporary 
interim  rule.  To  vievv  a  copy  of  the 
complete  regulatory  text  with  the 
changes  shown  in  this  final  rule,  see 
http://www.uscg.mil/hq/g-m/mp/ 
index.htm. 

Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  under  the 
"Background  and  Purpose"  section  in 
the  preamble  to  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives  '  (USCG-2003- 
14792),  published  elsewhere  in  this 
issue  of  the  Federal  Register, 

Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporary 
interim  rules  and  from  the  public 
meeting  held  on  July  23,  2003,  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  the  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  the  six  rules,  we 
discussed  it  in  the  preamble  to  each  of 
the  final  rules  that  it  concerned.  For 
example,  discussions  of  comments  that 
requested  clarification  or  changes  to  the 
Declaration  of  Security  procedures  are 
duplicated  in  the  preambles  to  parts 
104,  105,  and  106.  Several  comments 
were  submitted  to  a  docket  that 
included  topics  not  addressed  in  that 
particular  rule,  but  were  addressed  in 
one  or  more  of  the  other  rules.  This  was 
especially  true  for  several  comments 
submitted  to  the  docket  of  part  101 
(USCG-2003-14792).  In  such  cases,  we 
discussed  the  comments  only  in  the 
preamble  to  each  of  the  final  rules  that 
concerned  the  topic  addressed. 

Subpart  A — General 

This  subpart  concerns  applicability 
and  applies  the  requirements  for  Area 
Maritime  Security  to  all  vessels  and 
facilities  located  in,  on,  under,  or 
adjacent  to  waters  subject  to  the 
jurisdiction  of  the  U.S. 

One  commenter  asked  who  would  be 
ensuring  the  integrity  of  security 
training  and  exercise  programs. 

Since  the  events  of  September  11, 
2001 .  the  Coast  Guard  has  developed  a 
directorate  responsible  for  port,  vessel, 
and  facility  security.  This  directorate 
oversees  implementation  and 
enforcement  of  the  regulations  found  in 
parts  101  through  106.  Additionally, 
owners  and  operators  of  vessels  and 
facilities  will  be  responsible  for 
recordkeeping  regarding  training,  drills, 
and  exercises,  and  the  Coast  Guard  will 


review  these  records  during  periodic 
inspections. 

Two  commenters  were  concerned 
about  the  breadth  of  the  regulations. 
One  commenter  asked  that  the 
regulations  be  broadened  to  allow  for 
exemptions.  One  commenter  stated  that 
the  applicability  as  described  in 
§  101.110  is  "much  too  general,"  stating 
that  it  can  be  interpreted  as  including  a 
canoe  tied  up  next  to  a  floating  dock  in 
front  of  a  private  home.  The  commenter 
concluded  that  such  a  broad  definition 
would  generate  "a  large  amount  of 
confusion  and  discontent"  among 
recreational  boaters  and  waterfront 
homeowners. 

Our  applicability  for  the  security 
regulations  in  33  CFR  chapter  I. 
subchapter  H,  is  for  all  vessels  and 
facilities;  however,  parts  104,  105,  and 
106  directly  regulate  those  vessels  and 
facilities  we  have  determined  may  be 
involved  in  transportation  securitv 
incidents,  which  does  not  include 
canoes  and  private  residences.  For 
example,  §  104.105(a)  appfies  to 
commercial  vessels:  therefore,  a 
recreational  boater  is  not  regulated 
under  part  104.  If  a  waterfront 
homeowner  does  not  meet  any  of  the 
specifications  in  §  105.105(a).  the 
waterfront  homeowner  is  not  regulated 
under  part  105.  It  should  be  noted  that 
all  waterfront  areas  and  boaters  are 
covered  by  parts  101  through  103  and, 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
Maritime  Security  (MARSEC)  Levels 
that  may  apply  to  them.  Security  zones 
and  other  measures  to  control  vessel 
movement  are  some  examples  of  AMS 
Plan  actions  that  may  affect  a 
homeowner  or  a  recreational  boater. 
Additionally,  the  COTP  mav  impose 
measures,  when  necessarv',  to  prevent 
injury  or  damage  or  to  address  a  specific 
security  concern. 

Six  commenters  stated  that  the  term 
"fleeting  facility"  in  §  105.105(a)(4)  is 
more  general  than  the  definition  of  a 
"barge  fleeting  facility"  in  §  101.105. 
The  commenters  pointed  out  that 
temporary  staging  areas  of  barges,  or 
those  areas  for  the  breaking  and  making 
of  tows  provided  by  the  U.S.  Army 
Corps  of  Engineers,  are  not  included  in 
the  definition  of  "barge  fleeting  facility" 
because  they  are  not  "commercial 
fleeting  areas."  The  commenters 
suggested  that  these  areas  be  included 
in  AMS  Plans. 

We  agree  with  the  commenters  and 
are  amending  §  105.105(a)(4)  to  make  it 
consistent  with  the  definition  stated  in 
§  101.105  for  "barge  fleeting  facility." 
With  regards  to  barge  fleeting  areas  that 
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are  provided  by  the  U.S.  Army  Corps  of 
Engineers,  in  accordance  with 
§  105.105Cb),  those  facilities  that  are  not 
subject  to  part  105  will  be  covered  by 
parts  101  through  103  of  this  subchapter 
and  will  be  included  in  AMS  Plans. 

We  received  comments  from  the 
Environmental  Protection  Agency 
regarding  the  effects  of  our  regulations 
on  EPA-regulated  oil  facilities.  These 
comments  focused  primarily  on  the 
potential  overlapping  provisions  of  33 
CFR  part  105  and  40  CFR  part  112 
Overlap  exists  in  four  major  areas: 
Notification  of  security  incidents, 
fencing  and  monitoring,  evacuation 
procedures,  and  security  assessments.  In 
cases  of  overlapping  provisions  for  oil 
facilities  regulated  both  in  parts  105  and 
112.  the  requirements  in  our  final  rules 
and  EPA  rulemakings  do  not  supplant 
one  another.  Additionally,  an  EPA- 
regulated  facility  need  not  amend  the 
facility's  Spill  Prevention  Control  and 
Countermeasure  Plan  or  Facility 
Response  Plan,  as  we  first  stated  in  the 
temporary  interim  rule  (68  FR  39251) 
(part  101).  We  will  be  working  further 
with  EPA  in  the  implementation  of 
these  final  rules  to  minimize  the  burden 
to  the  facilities  while  ensuring  that 
these  facilities  are  secure.  It  is  our  belief 
that  response  plans  for  EPA-regulated 
oil  facilities  will  serve  as  an  excellent 
foundation  for  security  plans  that  may 
be  required  under  our  regulations. 

EPA  asked  for  clarification  for 
facilities  adjacent  to  the  navigable 
waters  that  handle  or  store  cargo  that  is 
hazardous  or  a  pollutant  but  may  not  be 
marine  transportation  related  facilities. 
These  facilities  are  covered  by  parts  101 
through  103  of  subchapter  H  and, 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
MARSEC  Levels  that  may  apply  to 
them.  The  AMS  Assessment  may  reveal 
that  these  EPA-regulated  facilities  may 
be  involved  in  a  transportation  security 
incident  and  the  COTP  may  direct  these 
facilities,  through  orders  issued  under 
existing  COTP  authority,  to  implement 
security  measures  based  on  the 
facilities'  operations  and  the  MARSEC 
Level.  We  encourage  owners  and 
operators  of  these  EPA-regulated 
facilities,  as  well  as  representatives  from 
EPA,  to  participate  in  AMS  Committee 
activities. 

EPA  asked  for  further  clarification  on 
drills  and  exercises  requirements.  As  we 
stated  in  the  temporary  interim  rule, 
non-security  drills  and  exercises  may  be 
combined  with  security  drills  to 
minimize  burden.  Additionally,  EPA- 
regulated  facilities  that  conduct  drills 
not  related  to  security  are  encouraged  to 


communicate  with  the  local  COTP  and 
coordinate  their  drills  at  the  area  level. 
It  is  our  intention  to  give  facilities  and 
vessels  in  the  port  area  as  much  notice 
as  practicable  prior  to  an  AMS  Plan 
exercise  to  reduce  the  burden  'o  those 
entities.  Again,  we  encourage  owners 
and  operators  of  these  EPA-regulated 
facilities,  and  EPA,  to  participate  in 
AMS  Committee  activities  to  maximize 
coordination  and  minimize  burden. 

EPA  asked  us  to  clarify  the  role  of 
Area  Contingency  Plans  with  the 
requirements  of  our  final  rules.  Our 
rules  are  intended  to  work  in  concert 
with  Area  Contingency  Plans  and  do  not 
preempt  their  requirements.  We 
envision  that  many  members  of  the  Area 
Committees  who  are  responsible  for 
implementing  Area  Contingency  Plans 
will  also  become  members  of  the  AMS 
Committee.  This  participation  will  help 
ensure  that  implementing  an  AMS  Plan 
will  not  conflict  with  an  Area 
Contingency  Plan. 

Finally,  EPA  asked  for  clarification  on 
requirements  for  marine  transportation 
related  facilities  that  handle  petroleum 
oil,  non-petroleum  oil,  and  edible  oil. 
These  facilities  are  directly  regulated 
under  §  105.105(a)(1)  and  must  meet  the 
requirements  of  part  105. 

Subpart  B — Federal  Maritime  Security 
Coordinator  (FMSC) 

This  subpart  designates  the  Coast 
Guard  COTP  as  the  Federal  Maritime 
Security  Coordinator  and  provides  a 
description  of  the  COTP's  authority  as 
Federal  Maritime  Security  Coordinator 
to  establish,  convene,  and  direct  the 
AMS  Committee. 

Three  commenters  recommended 
developing  an  International  Maritime 
Organization  (IMO)  list  of  port  facilities 
to  help  foreign  shipowners  identify  U.S. 
facilities  not  in  compliance  with 
subchapter  H.  In  a  related  comment, 
there  was  a  request  for  the  Coast  Guard 
to  maintain  and  publish  a  list  of  non- 
compliant  facilities  and  ports  because  a 
COTT  may  impose  one  or  more  control 
and  comphance  measures  on  a  domestic 
or  foreign  vessel  that  has  called  on  a 
facility  or  port  that  is  not  in  compliance. 

We  do  not  intend  to  publish  a  list  of 
each  individual  facility  that  complies  or 
does  not  comply  with  part  105.  As 
discussed  in  the  temporary  interim  rule 
(68  FR  39262)  (part  101),  our  regulations 
align  with  the  requirements  of  the 
International  Ship  and  Port  Facility 
Security  (ISPS)  Code,  part  A.  section 
16.5,  by  using  the  AMS  Plan  to  satisfy 
our  international  obligations  to 
communicate  to  IMO.  as  required  by  the 
International  Convention  for  Safety  of 
Life  at  Sea,  1974  (SOLAS)  Chapter  XI- 
2,  regulation  13.3,  the  locations  within 


the  U.S.  that  are  covered  by  an  approved 
port  facility  security  plan.  Any  U.S. 
facility  that  receives  vessels  subject  to 
SOLAS  is  required  to  comply  with  part 
105. 

Subpart  C — Area  Maritime  Security 
(AMS)  Committee 

This  subpart  describes  the 
composition  and  responsibilities  of  the 
AMS  Committee. 

One  commenter  supported  the 
creation  of  AMS  Committees,  stating 
that  through  the  partnership  between 
industry  and  the  Coast  Guard,  the 
committees  will  develop  a 
comprehensive  plan  for  the  security  of 
the  port. 

Two  conunenters  supported  the 
creation  of  AMS  Committees  if  they 
were  composed  of  appropriately 
experienced  representatives  from  a 
variety  of  sources  in  the  port.  One 
commenter  stated  that  the  AMS 
Committee  allows  for  "port  specific" 
appropriate  risk  mitigation  as  opposed 
to  a  blanket  risk  mitigation  policy 
placed  on  the  entire  U.S.  waterway 
system  and  will  strengthen  the  AMS  "" 
Plan  with  the  "buy  in"  of  the  maritime 
community. 

We  agree  with  the  commenters  and 
believe  that  the  AMS  Committee  is  a 
vital  link  to  ensuring  the  port 
community  is  involved  in  security  and 
its  implementation.  The  inclusive 
nature  of  the  AMS  Committee  and  the 
active  involvement  of  a  variety  of  port 
stakeholders,  bringing  their  experience 
within  the  maritime  community  to  the 
tabls,  will  enhance  the  success  of  the 
AMS  Committee  in  drafting  the  AMS 
Plan. 

One  commenter  stated  that  the  AMS 
Committee  should  have  the 
responsibility  to  identify  Federal,  State, 
Indian  Tribal,  and  local  government 
agencies  and  law  enforcement  entities 
with  jurisdiction  over  port-related 
matters. 

We  believe  the  responsibilities  of 
Federal,  State,  Indian  Tribal,  and  local 
government  agencies  and  law 
enforcement  entities  with  jurisdiction 
over  port  security  related  matters  should 
be  addressed  in  the  AMS  Plan  and, 
therefore,  have  amended  §  103.505. 

Six  commenters  requested  that  the 
Coast  Guard  establish,  without  delay,  an 
AMS  Committee  for  the  Outer 
Continental  Shelf  (OCS)  portion  of  the 
Gulf  of  Mexico  as  an  essential  step  in 
moving  the  various  Federal  law 
enforcement  agencies  and  industry 
toward  a  mutual  understanding  of  the 
response  to  a  transportation  security 
incident  on  the  Outer  Continental  Shelf. 

We  intend  to  cover  OCS  facilities  in 
the  Gulf  of  Mexico  by  a  single,  District- 
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wide  plan.  The  establishment  of  an 
AMS  Committee  for  the  OCS  facilities  in 
the  Gulf  of  Mexico  u  as  discussed  at 
recent  Gulf  Safety  Committee  and 
National  Offshore  Safety  Advisory 
Committee  (NOSAC)  meetings.  We 
intend  to  form  an  AMS  Committee  for 
this  area  in  the  near  future. 
Additionally,  owners  and  operators  of 
OCS  facilities  are  encouraged  to 
participate  on  the  AMS  Committee  of 
the  COTP  zone  that  is  most  relevant  to 
their  operations. 

We  received  nine  comments  dealing 
with  the  protection  of  information 
shared  with  the  .^MS  Committee.  One 
commenter  recommended  that  threat 
and  risk  assessments  be  kept  at  the 
government  level  so  that  this  type  of 
information  would  not  be  available  to 
the  public.  Five  commenters  suggested 
that  security  plans  or  proprietary 
information  regarding  facilities  or 
vessels  be  classified  as  confidential  and 
not  be  shared  with  the  AMS  Committee. 
Four  commenters  requested  that 
uniforni  guidance  hv  provided  to  the 
AMS  Committee  on  the  handling  of 
sensitive  security  information. 

Section  103.300  provides  thai  each 
AMS  Committee  will  operate  under  a 
written  charter  that,  among  other  items, 
details  the  rules  for  handling  and 
protecting  classified,  sensitive  security, 
commercially  sensitive,  and  proprietary 
information.  Threat  and  risk 
assessments  developed  by  the  AMS 
Committee  will  be  embodied  in  written 
reports  that  will  ho  designated  sensitive 
securit)  information  and  hence  will  not 
be  available  to  the  public. 

Three  commenters  stated  that  the 
regulations  do  not  indicate  that  the 
AMS  Committee  will  function  in  a 
manner  consistent  with  the  procedures 
of  Navigation  and  Vessel  Inspection 
Circular  (NVIC)  09-02.  Guidelines  for 
Port  Security  Committees,  and  Port 
Security  Plans  Required  for  U.S.  Ports. 
Two  commenters  stated  that  the 
regulations  did  not  specifv'  the  identity 
of  the  "chartering  entity"  for  the  AMS 
Committee. 

Section  101.105  states  that  the  port 
security  committee  established  under 
NVIC  (i9-()2  may  be  the  AMS 
Committee.  The  requirements  for  AMS 
Committees  described  in  part  103  are 
consistent  with  N\'1C  09-02.  Therefore. 
AMS  Committees  will  function  in  a 
manner  consistent  with  the  procedures 
of  N\'1C  09-02.  unless  the  Committee 
agrees  in  its  charter  to  a  different 
arrangement.  The  AMS  Committee  is 
chartered  under  the  direction  of  the 
COTP. 

We  received  nine  comments  on  AMS 
Committee  participation.  Three 
commenters  urged  the  Coast  Guard  to 


include  the  recreational  boating 
community  in  all  decisions  that  could 
limit  recreational  boaters'  access  to  the 
water,  stating  that  the  future  health  of 
the  community  depends  on  reasonable 
access  to  the  nation's  waterways.  Two 
commenters  requested  that  private 
industry  facility  operators  be  allowed  to 
fully  participate  in  the  AMS  Committee. 
One  commenter  requested  that  utility 
representatives  be  allowed  to  fully 
participate  in  the  ;^MS  Committee.  One 
commenter  requested  that  government 
agencies  that  have  roles  in  maritime  and 
cargo  security  be  involved  in  the  AMS 
Committee.  One  commenter  requested 
that  representatives  from  the  charterboat 
industry  be  included  as  AMS 
Committee  members. 

We  encourage  members  of  all  affected 
communities,  including  small 
businesses,  utilities,  government 
officials,  charterboats.  and  recreational 
boating,  to  become  involved  in  maritime 
security  through  their  local  AMS 
Committees.  Where  appropriate,  AMS 
Committees  should  include 
representatives  from  associations  that 
represent  all  of  these  communities. 
Additionally,  to  ensure  consistency 
across  modes  of  transportation  and  with 
other  Federal  security  programs,  the 
Coast  Guard  intends  to  invite  officials 
nominated  by  other  Federal  agencies, 
including  the  Transportation  Security 
Administration  (TSA).  the  Bureau  of 
Customs  and  Border  Protection  and  the 
Maritime  Administration  to  participate 
in.  and  to  appoint  them  as  members  of, 
the  AMS  Committees. 

Eight  commenters  suggested  that  the 
criteria  for  AMS  Committee 
membership  or  participation  in  a 
leadership  position  be  revised. 
Currently,  §  103.305(a)  requires  "at  least 
5  years  of  experience  related  to 
maritime  or  port  security  operations." 
Four  commenters  suggested  that 
membership  not  be  limited  only  to 
security-related  experience.  One 
commenter  recommended  that  the  seven 
AMS  Committee  members  "must  be 
selected  from"  the  seven  areas  listed  in 
§103.305. 

We  aligned  §  103.305  with  the 
requirements  for  the  AMS  Committee 
found  in  the  Maritime  Transportation 
Security  Act  of  2002  (MTSA).  which 
specifically  requires  a  minimum  of  7 
members  with  at  least  5  years  of 
practical  experience  in  maritime 
security  operations  and  provides  that 
the  members  "may  be  selected"  from 
the  seven  areas  listed.  We  have, 
however,  amended  §  103.305  in  order  to 
clarif}'  that,  while  7  members  of  the 
AMS  Committee  must  have  at  least  5 
years  of  experience  related  to  maritime 
or  port  security  operations,  the  AMS 


Committee  may  be  composed  of  more 
than  7  members.  We  are  also  adding 
labor  to  the  list  of  areas  from  which 
AMS  Committee  members  should  be 
selected.  These  changes  increase 
participation  in  the  AMS  Committee, 
which  we  believe  will  be  beneficial  to 
the  operation  of  the  AMS  Committee. 
■  One  commenter  recommended  that 
AMS  Committees  consider  information 
access  "up  the  chain  of  command"  for 
"strong  and  viable  seaport  security." 

The  COTP  is  the  Feaeral  Maritime 
Security  Coordinator,  and  will  be 
involved  with  the  AMS  Committee.  The 
COTP  is  responsible  for  disseminating 
information  to  the  port  stakeholders  and 
"up  the  chain  of  command." 
Additionally,  owners  or  operators  of 
vessels  and  facilities  subject  to  parts 
104,  105,  and  106  are  required  to  report 
all  suspicious  activities  and  breaches  of 
security  to  the  National  Response  Center 
(NRC);  other  owners  and  operators  are 
encouraged  to  do  so.  Finally,  non- 
compliance with  security  plans  and  the 
reporting  requirements  in  them  must  be 
reported  to  the  Coast  Guard. 

One  commenter  asked  how.  in 
accordance  with  §  104.240(d).  the  COTP 
will  communicate  permission  to  a 
vessel  to  enter  the  port  if  the  vessel 
caimot  implement  its  Vessel  Security 
Plan. 

The  COTP  can  use  a  nimiber  of  means 
to  communicate  to  a  vessel  permission 
or  denial  to  enter  the  port,  such  as 
issuing  a  COTP  order  denying  entry  or 
establishing  conditions  upon  which  the 
vessel  may  enter  the  port.  Presently, 
communications  to  a  vessel  occur  before 
port  entry  regarding  required 
construction,  safety,  and  equipment 
regulations.  These  communications 
occur  through  agents  by  .satellite  phone, 
fax,  email,  cellular  phone,  or  radio 
communications. 

One  commenter  stated  that,  because 
vessel  and  facility  owners  or  operators 
may  be  required  under  Federal  law  to 
obtain  the  services  of  security  guards 
and  armed  guards,  there  should  be 
minimum  standards  guiding  the 
qualifications,  certification,  and 
performance  of  those  guards.  The 
commenter  also  suggested  that  the  AMS 
Committee  evaluate  local  armed 
security  service  providers  and  develop  a 
list  of  qualified  providers. 

As  we  stated  in  the  temporary  interim 
rule  (68  FR  39255)  (part  101),  we  intend 
to  work  with  State  homeland  security 
representatives  to  encourage  the  review 
of  all  standards  related  to  armed 
personnel.  While  we  have  not  required 
each  AMS  Committee  to  develop  lists  of 
qualified  security  personnel  providers, 
each  AMS  Committee  may  undertake 
this  task. 
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Subpart  D — Area  Maritime  Security 
(AMS)  Assessment 

This  subpart  directs  the  AMS 
Committee  to  ensure  development  of  a 
risk-based  AMS  Assessment. 

We  received  four  comments  regarding 
the  use  of  third  party  companies  to 
conduct  security  assessments.  Two 
commenters  asked  if  we  will  provide  a 
list  of  acceptable  assessment  companies 
because  of  the  concern  that  the 
vulnerabilitv  assessment  could  "fall  into 
the  wrong  hands."  One  commenter 
requested  that  the  regulations  define 
"appropriate  skills"  that  a  third  party 
must  have  in  order  to  aid  in  the 
development  of  security  assessments. 
One  commenter  stated  that  the  person 
or  company  conducting  the  assessment 
might  not  be  reliable. 

We  will  not  be  providing  a  list  of 
acceptable  assessment  companies,  nor 
will  we  define  "appropriate  skills."  It  is 
the  responsibility  of  the  vessel  or 
facility  owner  or  operator  to  vet 
companies  that  assist  them  in  their 
security  assessments.  In  the  temporary 
interim  rule  (68  FR  39254).  we  stated, 
"we  reference  ISPS  Code,  part  B. 
paragraph  4.5,  as  a  list  of  competencies 
all  owners  and  operators  should  use  to 
guide  their  decision  on  hiring  a 
company  to  assist  with  meeting  the 
regulations.  We  may  provide  further 
guidance  on  competencies  for  maritime 
securitv  organizations,  as  necessary,  but 
do  not  intend  to  list  organizations, 
provide  standards  within  the 
regulations,  or  certify'  organizations." 
We  require  security  assessments  to  be 
protected  from  unauthorized  disclosures 
and  will  enforce  this  requirement, 
including  using  the  penalties  provision 
under  §101.415 

One  c;omment»'r  stated  that  any  third 
partv  participating  in  developing  the 
AMS  Assessment  should  sign  non- 
disclosure or  secrecy  agreements 
regarding  anv  classified,  sensitive 
security,  commerc:ially  sensitive,  or 
proprietary  information  developed, 
collected,  or  otherwise  accessed  during 
the  preparation  of  the  AMS  Assessment. 

If  the  AMS  Committee  or  the  Coast 
Guard  chooses  to  use  third  parties  in 
developing  the  AMS  Assessment  or  the 
AMS  Plan,  those  third  parties  must 
possess  the  same  level  of  clearance  as 
the  material  they  are  helping  to  develop, 
collect,  or  otherwise  access.  As  required 
by  §  103.300(b)(6).  the  charter  under 
which  the  AMS  Committee  operates 
will  establish  rules  for  handling  and 
protecting  classified  and  sensitive 
security  information.  We  intend  to 
address  third  parties  signing  non- 
disclosure or  secrecv  agreements  to 


protect  classified  or  sensitive  security 
information  in  future  guidance. 

One  commenter  supported  the 
development  of  a  risk-based  AMS 
Assessment  but  requested  the  addition 
of  assessment  requirements  to 
specifically  include:  (1)  Consideration 
of  requiring  Facility  Security  Plans  and 
Vessel  Security  Plans  for  vessels  that 
carry  fewer  than  150  passengers  or 
facilities  that  serve  these  smaller 
operators,  and  (2)  consideration  of  the 
public  transit  sector.  The  commenter 
stated  that  adding  requirements  to 
assess  smaller  operations  would  address 
a  gap  created  because  the  current 
regulations  exempt  vessels  and  facilities 
that  handle  150  passengers  or  fewer. 
Furthermore,  the  commenter  stated  that 
a  critical  look  at  the  public  transit  sector 
(e.g.,  ferry  vessels)  was  needed  because 
implementing  certain  security  measures 
could  severely  hurt  this  industry  and 
could  cause  a  security  inequity  with 
other  public  transportation  modes.  The 
commenter  further  suggested  that  the 
public  transit  sector  should  be  allowed 
to  come  forward  with  security 
recommendations  to  satisfv'  the  AMS 
Plan. 

We  agree  that  both  the  consideration 
of  small  vessel  and  facility  operations  as 
well  as  public  transit  must  be  included 
in  the  AMS  Assessment.  Section 
103.405  was  developed  to  cover  these 
topics  but  did  not  go  into  detail.  We 
believe  the  details  of  the  AMS 
Assessment  are  best  embodied  in 
guidance.  We  intend  to  provide 
additional  guidance  in  a  revision  to 
NVIC  9-02  (Guidelines  for  Port  Security 
Committees,  and  Port  Security  Plans 
Required  for  U.S.  Ports).  We  intend  to 
update  this  guidance  to  incorporate 
several  suggestions  and  address  the 
consideration  of  security  measures  for 
vessels  and  facilities  that  are  not 
directly  regulated  under  parts  104  or 
105  but,  due  to  the  specific  nature  of 
their  port  location  or  operation,  may 
require  additional  security  measures  or 
requirements.  Public  transit  issues  and 
parity  with  other  transportation  modes 
is  also  a  concern.  The  AMS  Assessment 
ts  required  to  address  transportation 
infrastructure,  which  includes  all  ferry 
operations,  as  well  as  train  or  other 
modes  affecting  the  area  maritime 
community'. 

One  commenter  stated  that  the  AMS 
Assessment  should  include 
consideration  of  manufacturers  and 
users  of  hazardous  material. 

Section  103.405  lists  the  elements  that 
must  be  taken  into  consideration  in 
developing  the  AMS  Assessment.  These 
elements  are  broadly  defined  and  could 
ificlude  manufacturers  and  users  of 
hazardous  materials  if  they  may  be 


involved  in  a  transportation  security 
incident. 

Four  commenters  requested  that  the 
Company  and  the  Facility  Security 
Officers  be  given  access  to  the 
"vulnerability  assessment"  done  by  the 
COTP  to  facilitate  the  development  of 
the  Facility  Security  Plan  and  ensure 
that  the  Facility  Security  Plan  does  not 
conflict  with  the  AMS  Plan. 

The  AMS  Assessments  directed  by  the 
Coast  Guard  are  broader  in  scope  than 
the  required  Facility  Security 
Assessments.  The  AMS  Assessment  is 
used  in  the  development  of  the  AMS 
Plan,  and  it  is  a  collaborative  effort 
between  Federal,  State.  Indian  Tribal, 
and  local  agencies  as  well  as  vessel  and 
facility  owners  and  other  interested 
stakeholders.  The  AMS  Assessments  are 
sensitive  security  information.  Access  to 
these  assessments,  therefore,  is  limited 
under  49  CFR  part  1520  to  those  persons 
with  a  legitimate  need-to-know  (e.g., 
P^acility  Security  Officers  who  need  to 
align  Facility  Security  Plans  with  the 
AMS  Plan  may  be  deemed  to  have  need 
to  know  sensitive  security  information). 
In  addition,  potential  conflicts  between 
securitv  plans  and  the  AMS  Plan  will  be 
identified  during  the  Facility  Security 
Plan  approval  process. 

Subpart  E — Awa  Maritime  Security 
(AMS)  Plan 

This  subpart  concerns  the  elements  of 
the  AMS  Plan,  requirements  on 
exercising  the  AMS  Plan,  and 
recordkeeping  requirements. 

One  commenter  supported  the 
creation  of  an  AMS  Plan  and  believes  it 
provides  details  of  operational  and 
physical  measures  that  must  be  in  place 
at  all  MARSEC  Levels  rather  than 
blanket  security  rules  that  do  not 
appropriately  apply  to  the  public  transit 
sector  (p.g..  ferry  vessels). 

We  believe  the  AMS  Plan  is  an 
excellent  tool  to  coordinate  and 
communicate  security  measures 
throughout  the  port  community.  The 
AMS  Plan  takes  into  account  unique 
port  operations  and  their  criticality  to 
the  community  and  tailors  security 
measures  to  effectively  continue 
essential  port  operations  as  MARSEC 
Levels  increase. 

One  commenter  asked  that  we  ensure 
the  interoperability  of  the  various  plans 
required  in  parts  101  through  106, 
stating  that  we  must  have  a  coordinated 
approach  to  the  implementation  of 
national  maritime  security 
requirements. 

We  agree  with  the  commenter  and 
intend  to  take  the  interoperability  of 
securitv  plans  into  account  as  we  review 
and  approve  security  plans  for  vessels 
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and  facilities  and  as  we  develop  the 
National  and  AMS  Plans. 

One  commenter  stated  that  there 
should  be  a  common  template  for  AMS 
Plans  for  u.se  at  all  Districts. 

The  regulations  provide  uniformity  by 
requiring  all  AMS  Plans  to  be  submitted 
for  review  to  the  Coast  Guard  District 
Commander  and  for  approval  to  the 
Coast  Guard  Area  Commander. 

Six  commenters  stated  that  part  105 
should  not  apply  to  marinas  that  receive 
a  small  number  of  passenger  vessels 
certificated  to  carry  more  than  150 
passengers  or  to  "mixed-use  or  special- 
use  facilities  which  might  accept  or 
provide  dock  space  to  a  single  vessel" 
because  the  impact  on  local  business  in 
the  facility  could  be  substantial.  Two 
commenters  stated  that  private  and 
public  riverbanks  should  not  be 
required  to  comply  with  part  105 
because  "there  is  no  one  to  complete  a 
Declaration  of  Security  with,  and  no 
way  to  secure  the  area,  before  the  vessel 
arrives."  Two  commenters  stated  that 
facilities  that  are  "100  percent  public 
access"  should  not  be  required  to 
comply  with  part  105  because  these 
types  of  facilities  are  "vitally  important 
to  the  local  economy,  as  well  as  to  the 
host  municipalities."  This  commenter 
also  stated  that  vessels  certificated  to 
carry  more  than  150  passengers 
frequently  embark  guests  at  private, 
residential  docks  and  small  private 
marinas  for  special  events  such  as 
weddings  and  anniversaries  and  mav 
visit  such  a  dock  only  once. 

We  agree  that  the  applicability  of  part 
105  to  facilities  that  have  minimal 
infrastructure  but  are  capable  of 
receiving  passenger  vessels  is  unclear. 
Therefore,  in  the  final  rule  for  part  101, 
we  added  a  definition  for  a  "public 
access  facility"  to  mean  a  facilitv 
approved  by  the  cognizant  COTP  with 
public  access  that  is  primarily  used  for 
purposes  such  as  recreation  or 
entertainment  and  not  for  receiving 
vessels  subject  to  part  104.  By 
definition,  a  public  access  facility  has 
minimal  infrastructure  for  servicing 
vessels  subject  to  part  104  but  may 
receive  ferries  and  passenger  vessels 
other  than  cruise  ships,  ferries 
certificated  to  carry  vehicles,  or 
passenger  vessels  subject  to  SOLAS, 
Minimal  infrastructure  would  include, 
for  example,  bollards,  docks,  and  ticket 
booths  but  would  not  include,  for 
example,  permanent  structures  that 
contain  passenger  waiting  areas  or 
concessions.  We  have  not  allowed 
public  access  facilities  to  be  designated 
if  they  receive  vessels  such  as  cargo 
vessels  because  such  cargo-handling 
operations  require  additional  security 
measures  that  public  access  facilities 


would  not  have.  We  amended  part  105 
to  exclude  these  public  access  facilities, 
subject  to  COTP  approval,  from  the 
requirements  of  pail  105.  We  believe 
this  construct  does  not  reduce  security 
because  the  facility  owner  or  operator  or 
entity  with  operational  control  over 
these  types  of  public  access  facilities 
still  has  obligations  for  security  that  will 
be  detailed  in  the  AMS  Plan,  based  on 
the  AMS  Assessment.  Additionally,  the 
Vessel  Security  Plan  must  address 
security  measures  for  using  the  public 
access  facility.  This  exemption  does  not 
affect  existing  COTP  authority  to  require 
the  implementation  of  additional 
security  measures  to  deal  with  specific 
security  concerns.  We  have  also 
amended  §  103.505,  to  add  public  access 
facilities  to  the  list  of  elements  that 
must  be  addressed  within  the  AMS 
Plan. 

Two  commenters  asked  if  the  COTP 
would  allow  private  port  facilities 
access  to  the  completed  AMS 
Assessment  or  Plan,  stating  that  a  port 
plan  could  potentially  contradict  a 
private  Facility  Security  Plan.  One 
commenter  stated  that  the  AMS  Plan 
should  be  "absolutely  unequivocal 
about  the  lines  of  authority  for 
preventative  and  response  actions  as 
well  as  law  enforcement." 

The  development  of  the  AMS  Plan  is 
a  collaborative  effort  between  Federal. 
State,  Indian  Tribal,  and  local  agencies 
as  well  as  individual  facility  owners  and 
any  other  interested  stakeholders.  AMS 
Plans  contain  sensitive  security 
information,  and  the  COTP  must  ensure 
it  is  protected  in  accordance  with  49 
CFR  part  1520.  The  Coast  Guard  will 
resolve  potential  conflicts  between  an 
individual  Facility  Security  Plan  and 
the  AMS  Plan  during  the  Facility 
Security  Plan  approval  process,  which 
will  ensure  proper  planning  for 
preventative  and  response  actions.  To 
clarifx'  that  the  entire  AMS  Plan  is  not 
necessarily  sensitive  security 
information,  we  are  amending 
§  103.500(b)  to  allow  only  those 
portions  of  the  AMS  Plan  that  contain 
sensitive  security  information  to  be 
marked  as  such.  This  will  allow  certain 
non-sensitive  security  information 
portions  of  the  AMS  Plan  to  be  widely 
distributed  to  maximize  its 
communication  and  coordination  with 
port  stakeholders. 

Ten  commenters  addressed  the 
disclosure  of  security  plan  information. 
One  commenter  advocated  making 
security  plans  public.  One  commenter 
was  concerned  that  plans  will  be 
disclosed  under  the  Freedom  of 
Information  Act  (FOIA).  One  commenter 
requested  that  mariners  and  other 
employees,  whose  normal  working 


conditions  are  altered  by  a  Vessel  or 
Facility  Security  Plan,  be  granted  access 
to  sensitive  security  information 
contained  in  that  plan  on  a  need-to- 
know  basis.  One  commenter  stated  that 
Company  Security  Officers  and  Facility 
Security  Officers  should  have 
reasonable  access  to  AMS  Plan 
information  on  a  need-to-know  basis. 
One  commenter  stated  that  the  Federal 
government  must  preempt  State  law  in 
instances  of  sensitive  security 
information  because  some  State  laws 
require  full  disclosure  of  public 
documents.  Three  commenters 
supported  our  conclusion  that  the 
MTSA  and  our  regulations  preempt  any 
conflicting  State  requirements.  Another 
commenter  was  particularly  pleased  to 
observe  the  strong  position  taken  by  the 
Coast  Guard  in  support  of  Federal 
preemption  of  conflicting  State  and 
local  security  regimes.  One  commenter 
supported  our  decision  to  designate 
security  assessments  and  plans  as 
sensitive  security  information. 

Portions  of  security  plans  are 
sensitive  security  information  and  must 
be  protected  in  accordance  with  49  CFR 
part  1520.  Only  those  persons  specified 
in  49  CFR  part  1520  will  be  given  access 
to  security  plans.  In  accordance  with  49 
CFR  part  1520  and  pursuant  to  5  U.S.C. 
552(b)(3).  sensitive  security  information 
is  generally  exempt  from  disclosure 
under  FOIA.  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  bv 
that  regulation.  46  U.S.C.  70103(d)  also 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public.  However. 
§§104.220.  104.225,  105.210.  105.215. 
106.215,  and  106.220  of  these  rules  state 
that  vessel  and  facility  personnel  must 
have  knowledge  of  relevant  provisions 
of  the  security  plan.  Therefore,  vessel 
and  facility  owners  or  operators  will 
determine  which  provisions  of  the 
security  plans  are  accessible  to 
crewmembers  and  other  personnel. 
Additionally.  COTPs  will  determine 
what  portions  of  the  AMS  Plan  are 
accessible  to  Company  or  Facility 
Security  Officers. 

Information  designated  as  sensitive 
security  information  is  generally  exempt 
under  FOIA,  and  T.SA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  bv 
that  regulation.  46  U.S.C.  70103(d)  also" 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public. 

Two  commenters  stated  that  our 
regulations  suggest  that  information 
designated  as  sensitive  security 
information  is  exempt  from  FOIA.  One 
commenter  suggested  that  all 
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documentation  submitted  under  this 
rule  be  done  pursuant  to  the  Homeland 
Security  Act  of  2002,  to  afford  a  more 
legally  definite  protection  against 
disclosure. 

".Sensitive  security  information"  is  a 
designation  mandated  by  regulations 
promulgated  by  TSA  and  may  be  found 
in  49  CFR  part  1520  These  regulations 
state  that  information  designated  as 
sensitive  security  information  may  not 
be  shared  with  the  general  public.  FOIA 
exempts  from  its  mandatory  release 
provisions  those  items  that  other  laws 
forbid  from  public  release.  Thus, 
security  assessments,  security 
assessment  reports,  and  security  plans, 
which  should  be  designated  as  sensitive 
security  information,  are  all  exempt 
from  release  under  FOIA. 

Four  commenters  urged  us  to  conduct 
background  checks  on  potential 
members  of  AMS  Committees  because 
the  information  contained  in  the  AMS 
Plans  might  be  "secret."  Two 
commenters  urged  us  to  designate 
security  assessments.  Vessel  Security 
Plans.  Facility  Security  Plans,  and 
information  contained  in  the  AMS  Plans 
as  "secret."  and  require  secret  clearance 
for  AMS  Committee  members. 

We  do  not  believe  that  a  security 
designation  above  sensitive  security 
information  is  needed  for  this- material. 
However.  §  103.300(b)(6)  requires  AMS 
Committee  charters  to  include  rules  for 
handling  and  processing  classified 
material.  Access  to  the  AMS  Plan  will 
be  limited  to  those  on  the  AMS 
f^ommittee  who  have  agreed  to  protect 
the  material  in  a  manner  appropriate  to 
its  security  sensitivity  and  have  a  need 
to  know  the  material.  Guidance  on 
sensitive  security  information  and  its 
use  will  be  issued  to  assist  AMS 
Committee  members,  consistent  with  49 
CFR  part  1,520.  For  material  that  is 
designated  at  a  level  higher  than 
sensitive  security  information,  the  Coast 
Guard  will  screen  .AMS  Committee 
members  for  appropriate  clearances  and 
take  precautions  appropriate  to  the 
material's  sensitivity.  Individuals  and 
Federal.  State.  Indian  Tribal,  and  local 
agencies  outside  those  with 
transportation  oversight  authority  will 
not  be  allowed  to  view  plans  or 
assessments  of  vessels  and  facilities 
unless  circumstances  provide  a  need  to 
view  them.  As  stated  in  the  "Vessel 
Security"  temporary'  interim  rule  (68  FR 
39297).  certain  portions  of  each  Vessel 
Security  Plan  and  Vessel  Security 
Assessment  must  be  made  accessible  to 
authorities;  however,  those  portions  not 
required  to  be  disclosed  are  protected 
with  the  sensitive  security  information 
designation  and  need-to-know  criteria. 
Owners  and  operators  of  vessels  and 


facilities  may  also  request  a 
determination  of  a  higher  designation 
than  sensitive  security  information  for 
their  plans.  The  Commandant  or  the 
COTP,  whoever  is  responsible  for 
reviewing  the  security  plan,  will  retain 
the  designation  authority.  In  all  cases, 
the  material,  if  retained  by  a  Federal 
agency,  must  be  safeguarded'^  the 
appropriate  designation. 

We  received  28  corrunents  regarding 
communication  of  changes  in  the 
MARSEC  Levels.  Most  commenters 
were  concerned  about  the  Coast  Guard's 
capability  to  communicate  timely 
changes  in  MARSEC  Levels  to  facilities 
emd  vessels.  Some  stressed  the 
importance  of  MARSEC  Level 
information  reaching  each  port  area  in 
the  COTP'3  zone  and  the  entire 
maritime  industry.  Some  stated  that 
local  Broadcast  Notice  to  Mariners  and 
MARSEC  Directives  are  flawed  methods 
of  communication  and  stated  that  the 
only  acceptable  ways  to  communicate 
changes  in  MARSEC  Levels,  from  a 
timing  standpoint,  are  via  email,  phone, 
or  fax  as  established  by  each  COTP, 

MARSEC  Level  changes  are  generally 
issued  at  the  Commandant  level  and 
each  Marine  Safety  Office  (MSO)  will  be 
able  to  disseminate  them  to  vessel  or 
facility  owners  and  operators,  or  their 
designees,  by  various  ways. 
Communication  of  MARSEC  Levels  will 
be  done  in  the  most  expeditious  means 
available,  given  the  characteristics  of  the 
port  and  its  operations.  These  means 
will  be  outlined  in  the  AMS  Plan  and 
exercised  to  ensure  vessel  and  facility 
owners  and  operators,  or  their 
designees,  are  able  to  quickly 
communicate  with  us  and  vice-versa. 
Because  MARSEC  Directives  will  not  be 
as  expeditiously  communicated  as  other 
COTP  Orders  and  are  not  meant  to 
communicate  changes  in  MARSEC 
Levels,  we  have  amended  §  101.300  to 
remove  the  reference  to  MARSEC 
Directives. 

We  received  four  comments  on  the 
subject  of  AMS  Plan  exercises.  One 
commenter  agreed  with  our  inclusion  of 
tabletop  exercises  as  a  cost-effective 
means  of  exercising  the  security  plan. 
Two  commenters  supported  a  maritime 
security  field  training  exercise  in  each 
area  covered  by  an  AMS  Plan  but 
requested  that  the  frequency  be  every  3 
years  rather  than  annually.  These 
commenters  stated  that  the  annual 
requirement  for  an  AMS  Plan  exercise 
placed  an  undue  burden  on  the 
maritime  sector  because  it  is  already 
conducting  vessel  and  facility  exercises. 
One  commenter  stated  that  the  Coast 
Guard  must  be  aware  that  the  AMS 
exercise  requirements  may  be  overly 
burdensome  to  some  vessels,  as  they 


could  potentially  be  required  to 
participate  in  several  AMS  exercises  per 
year. 

We  believe  that  exercising  the  AMS 
Plan  annually  is  essential  to  ensure  that 
it  can  be  effectively  implemented, 
stakeholders  with  security 
responsibilities  are  proficient  in  their 
responsibilities,  and  any  deficiencies  in 
the  AMS  Plan  can  be  identified  and 
corrected  in  a  timely  manner.  In 
addition,  the  AMS  Plan  exercise 
frequency  must  also  meet  the 
international  requirement  for  an  annual 
exercise  found  in  the  ISPS  Code,  part  B, 
regulation  18.6.  However,  we  realize 
that  an  AMS  Plan  annual  exercise 
requirement  is  in  addition  to  the  annual 
exercise  requirements  for  Vessel  and 
Facility  Security  Plans.  We  also 
recognize  that  many  of  the  entities 
affected  by  §  103.515  are  also  subject  to, 
or  regularly  participate  in,  other 
emergency  response  or  crisis 
management  exercises.  We  are  mindful 
of  the  potential  burdens  imposed  on  the 
regulated  community,  and  other  port 
stakeholders  by  the  number  of  safety, 
security  and  response  exercises  required 
by  various  regulations,  and  believe  that 
the  objectives  for  AMS  Plan  exercises 
can  often  be  met  through  effective 
consolidation  of  exercises.  Further,  we 
acknowledge  that  several  vessels  may  be 
offered  the  opportunity  to  participate  in 
several  AMS  Plan  exercises  per  year. 
Participation  in  these  AMS  Plan 
exercises  will  be  subject  to  the  specific 
details  of  the  AMS  Plan  as  developed  by 
the  AMS  Committee  on  which  those 
vessel  owners  or  operators  may 
participate.  While  vessel  owners  and 
operators  will  be  encouraged  to 
participate  in  AMS  Plan  exercises  and 
may  be  requested  to  deviate  from 
normal  operations  to  minimize 
interference  with  the  AMS  Plan 
exerci.se.  they  will  not  be  required  to 
participate.  In  addition,  we  anticipate 
that  COTPs  will  give  ample  notice  of 
AMS  Plan  exercises  to  allow  vessel 
owners  and  operators  to  plan 
appropriately  and  to  minimize  the 
impact  on  the  maritime  community. 

Section  103.515(c)  allows  the 
cognizant  District  Commander  to 
authorize  AMS  Plan  exercise  credit  for 
actual  increases  in  the  MARSEC  Level 
and  implementation  of  security 
measures  during  periods  of  dfitical  port 
operations  or  special  marine  events. 
However,  upon  further  review,  we  have 
decided  to  revise  §  103.515(c)  to  provide 
an  additional  option  to  participate  in 
another  port  exercise  that  contains 
elements  of  the  AMS  Plan  but  is  not  a 
stand-alone  AMS  Plan  exercise.  This 
annual  exercise  credit  is  only  given  if 
approved  by  the  Area  Commander  to 
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ensure  that  the  appropriate  elements  of 
the  AMS  Plan  are  implemented.  We 
have  changed  the  approval  level  to  the 
Area  Commander,  becau.se  the  Area 
Commander  is  the  approval  authority 
for  the  AMS  Plan,  not  the  District 
Commander  However,  we  have  kept  the 
initial  review  at  the  District  Commander 
level  in  order  to  highlight  any  regional 
resource  issues.  Once  w-e  obtain 
sufficient  experience  with  AMS  Plan 
implementation,  we  will  review  the 
annual  requirement  and.  if  warranted, 
may  consider  revising  the  exercise 
frequency.  However,  to  remain  in 
compliance  with  our  international 
obligations,  should  we  deem  a  change  to 
this  annual  frequency  to  be  appropriate 
in  the  future,  we  must  propose  the 
change  internationally. 

Additional  Changes 

In  addition,  the  part  heading  in  this 
part  has  been  amended  to  align  with  all 
the  part  headings  within  this 
subchapter.  We  have  also  corrected  the 
Table  of  Ccmtents  for  the  entry  for 
§  103.410,  which  was  missing  the  word 
"Assessment." 

Regulatory  Assessment 

This  final  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatorv 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(,3)  of  that 
Order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  final  assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES. 
We  did  not  receive  specific  comments 
on  the  regulatory  assessment  for  part 
103.  A  discussion  of  general  comments 
on  the  regulatory  assessment  for 
subchapter  H  can  be  found  in  the 
preamble  of  the  final  rule  for  part  101 , 
under  "Regulatory  Assessment." 

Cost  Assessment 

This  rule  will  affect  stakeholders  in 
47  COTP  zones  containing  361  ports. 
The  regulatory  assessment  and  analysis 
documentation  (see  USCG-2003-14733) 
details  estimated  costs  to  public  and 
private  stakeholders  and  does  not 
include  costs  to  the  Coast  Guard. 


Because  the  changes  in  this  final  rule  do 
not  affect  the  original  cost  estimates 
presented  in  the  temporarv  interim  rule 
(68  FR  39287)  (part  103),  the  costs 
remain  unchanged. 

The  total  cost  estimate  of  the  rule,  as 
it  pertains  to  area  maritime  securitv.  is 
present  value  S477  million  (2003-2012, 
7  percent  discount  rate).  The  initial  cost 
of  the  startup  period  (June  2003- 
December  2003)  for  establishing  AMS 
Committees  and  creating  AMS  Plans  is 
estimated  to  be  Si 20  million  (non- 
discounted)  for  all  areas.  Following  the 
startup  period,  the  first  year  of 
implementation  (2004),  consisting  of 
monthly  AMS  Committee  meetings  and 
AMS  Plan  exercises  and  drills  for  all 
areas,  is  estimated  to  be  Si  06  million 
(non-discounted).  After  the  first  vear  of 
implementation,  the  annual  cost  of 
quarterly  AMS  Committee  meetings  and 
AMS  Plan  exercises  and  drills  for  all 
areas  is  estimated  to  be  S46  million 
(non-discounted).  The  startup  period 
cost  associated  with  creating  AMS 
Committees  and  AMS  Plans  for  each 
area  is  the  primary  cost  driver  of  the 
rule.  Both  the  startup  and 
implementation  year  period  (2003- 
2004)  combined  is  nearly  half  of  the 
total  10-year  present  value  cost  estimate, 
making  initial  development,  planning, 
and  testing  the  primary  costs  of  Area 
Maritime  Securitv. 

This  rule  will  require  all  COTPs  to 
establish  security  committees,  plans, 
training  drills,  and  exercises  for  their 
areas,  with  the  participation  of  port 
stakeholders  in  their  areas.  The  above 
costs  to  stakeholders  will  be  paperwork, 
travel,  and  communication  costs 
associated  with  participation  in  AMS 
Plan  implementation. 

We  estimate  1,203,200  hours  of 
paperwork  and  other  associated 
planning  activities  during  2003,  the 
initial  period  of  security  meetings  and 
development.  In  2004,  the  first  year  of 
implementation,  we  estimate  the  value 
will  fall  slightly  to  1,090,400  hours  of 
paperwork  and  other  related 
information  and  communication 
activities  related  to  monthly  AMS 
Committee  meetings.  In  subsequent 
years,  we  estimate  the  hours  will  fall  to 
488,800  hours  annually  associated  with 
AMS  Committee  meetings,  AMS  Plan 
revisions,  and  information  exercises  and 
drills. 


Benefit  Assessment 

This  final  rule  is  one  of  six  final  rules 
that  implement  national  maritime 
security  initiatives  concerning  general 
provisions.  Area  Maritime  Security, 
vessels,  facilities.  Outer  Continental 
Shelf  (OCS)  facilities,  and  the 
Automatic  Identification  System  (AIS). 
The  Coast  Guard  used  the  National  Risk 
Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerabilitv,  and 
consequences  for  several  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 
measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

We  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  wdll  reinforce 
and  support  one  another  in  their 
implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Securitv  Initiatives" 
(68  FR  39274)  (part  101). 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  final  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel.  Facility, 
OCS  Facility,  AMS.  and  AIS 
requirements.  As  shown  in  Table  1,  the 
implementation  of  AMS  security  for  the 
affected  population  reduces  135,202  risk 
points  annually  through  2012.  The 
benefits  attributable  for  part  101, 
General  Provisions,  were  not  considered 
separately  since  it  is  an  overarching 
section  for  all  the  parts. 


Table  1.— Annual  Risk  Points  Reduced  by  the  Final  Rules 


Maritime  entity 

Annual  risk  points  reduced  by  rule 

Vessel 
security 

Facility             OCS  facility 
security               security 

AMS 

AIS 

Vessels 

778,633 

3,385                     3,385 

3,385 

1,317 

-    I 
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Table  1  .—Annual  Risk  Points  Reduced  by  the  Final  Rules— Continued 


Maritime  entity 

Annual  nsk  points  reduced  by  rule 

Vessel 
security 

Facility 
security 

OCS  facility 
security 

AMS 

AIS 

" 

2,025 
41 

587 

781  285 

469,686 

2.025 

nC^  f^r\\\Uf^<i 

9,903 

Pnrl  ArP3^ 

587 
473,659 

129,792 
135,202 

105 

Total                                    

13.288 

1,422 

Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  f7 
percent  discount  rate.  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  VVe  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways;  First,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  the  first-year  cost  is 
the  highest  in  our  assessment  as 
companies  develop  security  plans  and 


purchase  equipment.  Second,  we 
compared  the  10-year  present  value  cost 
to  the  10-year  present  value  benefit.  The 
results  of  our  assessment  are  presented 
in  Table  2. 


Table  2.— First-Year  and  10-Year  Present  Value  Cost  and  Benefit  of  the  Final  Rules. 


\ 

Final  rule 

"                              Item 

Vessel 
security 

Facility 
security 

OCS  facility 
security 

AMS 

AIS 

First-Year  Cost  (millions)     

$218 

781,285 

279 

1,368 

5,871,540 

233 

$1,125 

473,659 

2.375 

5.399, 
3,559,655' 

1,517 

$3 

13.288 

205 

37 

99  863 

368 

SI  20 

135.202 

890 

477 

1,016.074 

469 

$30 

First-Year  Benefit    

1.422 

First-Year  Cost  Effectiveness  (S/Risk  Point  Reduced) 

10-Year  Present  Value  Cost  (millions)  '.. 

10-Vear  Present  Vaiue  Benefit  

10- Year  Present  Vaiue  Cost  Effectiveness  ($/Risk  Poibt 
Reduced)  

21.224 
26 

10.687 

2,427 

Cost  less  monetized  safety  benefit. 

Small  Entities 

Linder  the  Regulatory  Flexibdity  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "'small  entities"  comprises 
small  businesses,  not-for-profit 
f)rganizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictiims  with 
populations  of  less  than  ,50,000 

The  stakeholders  affected  by  this  rule 
include  a  varietv  of  businesses  and 
governments.  The  COTP  will  designate 
approximately  200  stakeholders,  per 
maritime  area,  to  engage  in  security 
planning,  meetings,  and  drills.  Full 
participation  bv  these  stakeholders  will 
be  voluntary.  We  estimate  the  first-year 
cost,  per  stakeholder,  to  be  S12.800 
(non-discounted).  In  subsequent  years, 
the  annual  cost,  per  stakeholder  (full 
participation  in  this  rule),  falls  to  S4.940 
(non-discounted) 

The  results  from  our  assessment  (copy 
available  in  the  docket)  suggest  that  the 
hnpact  of  this  rule  is  not  significant  for 
port  and  maritime  area  authorities. 
owners,  or  operators  because  of  the  low- 
average  annual  cost  per  stakeholder  and 


the  voluntary  nature  of  participating  in 
this  rule. 

We  estimated  the  majority  of  small 
entities  have  a  less  than  3  percent 
impact  on  revenue  if  they  choose  to 
fuUv  participate  in  this  rule.  We 
anticipate  the  few  remaining  small 
entities  that  may  have  a  greater  than  3 
percent  impact  on  annual  revenue  will 
either  opt  out  (not  participate)  or 
partially  participate  in  the  rule  to  the 
extent  that  the  impact  on  revenue  is  not 
a  burden. 

There  are  other  stakeholders  affected 
by  this  rule  in  addition  to  port 
authorities,  owners,  and  operators.  The 
stakeholders  could  be  any  entity  that  the 
COTP  invites  to  partially  or  fully 
participate.  We  anticipate  the  impact  on 
other  possible  small  entity  stakeholders 
to  be  minimal  because  of  the  low 
average  annual  cost  per  stakeholder  and 
the  voluntary  nature  of  participating  in 
this  rule. 

Therefore,  the  Coast  Guard  certifies, 
under  5  U.S.C.  605(b),  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

We  did  not  receive  comments 
regarding  small  entities.  Additional 
information  on  small  entity  impacts  is 


available  in  the  "Small  Entities"  section 
of  the  preamble  for  each  final  rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-lZl), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
the  Area  Maritime.  Vessel,  and  Facility 
Security  and  the  AIS  rules.  These 
Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
created  Compliance  Guides  for  part  101 
or  for  the  OCS  Facility  Security  final 
rule,  as  neither  will  affect  a  substantial 
number  of  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
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'he  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  contains  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c).  "coilection  of 
information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
final  rules  are  co\-ered  bv  two  existing 
OMB-approved  collections— 1625-0100 
[formerlv  2115-0557]  and  1625-0077 
(formerly  2115-0622). 

We  did  not  receive  comments 
regarding  collection  of  information.  You 
are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  We  received  OMB  approval  for 
these  collections  of  information  on  lune 
16,  2003.  They  are  valid  until  December 
31.2003. 

'    Federalism 

E.xecutive  Order  13132  requires  the 
Coast  Guard  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."   'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  tin;  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  '  Under 
the  Executive  Order,  the  Coast  Guard 
may  construe  a  Federal  statute  to 
preempt  State  law  onlv  where,  among 
other  things,  the  exercise  of  State 
authority  conflicts  with  the  exercise  of 
Federal  authority  under  the  Federal 
statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  final  rule 
does  have  Federalism  implications  and 
a  substantial  direct  effect  on  the  States. 
This  final  rule  requires  those  States  that 
own  or  operate  vessels  or  facilities  that 
may  be  involved  in  a  transportation 
security  incident  to  conduct  security 
assessments  of  their  vessels  and 
facilities  and  to  develop  security  plans 


for  their  protection.  These  plans  must 
contain  measures  that  will  be 
implemented  at  each  of  the  three 
M.\RSEC  Levels  and  must  be  revieu-ed  - 
and  approved  by  the  Coast  Guard. 

Additionally,  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistent  with  the  federalism 
principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  that  conflict  with  the 
regulations  in  this  final  rule.  This  is 
because  owners  or  operators  of  facilities 
and  vessels-that  are  subject  to  the 
requirements  for  conducting  security 
assessments.. planning  to  secure  their 
facilities  and  vessels  against  threats 
revealed  by  those  assessments,  and 
complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment,  and  operating 
requirements — must  have  one  uniform, 
national  standard  that  they  must  meet. 
Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the 
federalism  principles  enumerated  by  the 
Supreme  Court  in  U.S.  v.  Locke,  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 
longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facility  would  conflict 
with  a  Federal  regulation;  in  other 
words,  it  would  either  actually  conflict 
or  would  frustrate  an  overriding  Federal 
need  for  uniformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this  final 
rule  bear  on  national  and  international 
conunerce  where  there  is  no 
constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  SOLAS  and  the 
complementary  ISPS  Code.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 


extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
during  the  development  of  this  final 
rule.  For  these  final  rules,  we  met  with 
the  National  Conference  of  State 
Legislatures  (NCSL)  Taskforce  on 
Protecting  Democracy  on  July  21,  2003, 
and  presented  briefings  on  the 
temporary  interim  rules  to  the  NCSL's 
Transportation  Committee  on  July  23, 
2003.  We  also  briefed  several  hundred 
State  legislators  at  the  American 
Legislative  Exchange  Council  on  August 
1,  2003.  We  held  a  public  meeting  on 
July  23,  2003,  with  invitation  letters  to 
all  State  homeland  security 
representatives.  A  few  State 
representatives  attended  this  meeting 
and  submitted  comments  to  a  public 
docket  prior  to  the  close  of  the  comment 
period.  The  State  comments  to  the 
docket  focused  on  a  wide  range  of 
concerns  including  consistency  with 
international  requirements  and  the 
protection  of  sensitive  security 
information. 

Other  concerns  raised  by  the  NCSL  at 
the  briefings  mentioned  above  included 
questions  on  how  the  Coast  Guard  will 
enforce  security  standards  on  foreign 
flag  vessels  and  how  multinational 
crewmember  credentials  will  be 
checked. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 
Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
Code.  The  consistency  of  the 
international  and  domestic  security 
regimes,  to  the  ex-tent  possible,  was 
alwavs  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA.  Congress  explicitly  found  that 
"it  is  in  the  best  interests  of  the  U.S.  to 
implement  new  international 
instruments  that  establish"  a  maritime 
security  system.  We  agree  and  will 
exercise  Port  State  Control  to  ensure 
that  foreign  vessels  have  approved  plans 
and  have  implemented  adequate 
security  standards  on  which  these  rules 
are  based.  If  vessels  do  not  meet  our 
security  requirements,  the  Coast  Guard 
may  prevent  those  vessels  from  entering 
the  U.S.  or  take  other  necessary 
measures  that  may  result  in  vessel 
delays  or  detentions.  The  Coast  Guard 
will  not  hesitate  to  exercise  this 
authority  in  appropriate  cases.  We 
discuss  the  ongoing  initiatives  of  ILO 
and  the  requirements  under  the  MTSA 
to  develop  seafarers'  identification 
criteria  in  the  temporary  interim  rule 
titled  "Implementation  of  National 
maritime  Security  Initiatives"(68  FR 
39264)  (part  101).  We  will  continue  to 
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work  with  other  agencies  to  coordinate 
seafarer  access  and  credentialing  issues. 
These  final  rules  will  also  ensure  that 
vessel  and  facility  owners  and  operators 
take  an  active  role  in  deterring 
unauthorized  access. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  ,S  100,000,000  or  more 
in  anv  one  vear.  This  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulatory  action  as  required  bv  the 
Act  because  it  is  necessary  for  the 
national  security  of  the  United  States  (2 
U.S.C.  1503(5))." We  did  not  receive 
comments  regarding  the  Unfunded 
Mandates  Reform  Act. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  C^onstitutionallv 
Protected  Propertv  Rights.  We  did  not 
receive  comments  regarding  the  taking 
of  private  propertv. 

Civil  lustice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  Justice  Reform. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economicallv  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safetv  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 


Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  final  rule  has  a  positive  effect  on 
the  supply,  distribution,  and  use  of 
energy.  The  final  rule  provides  for 
security  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security.  We  did  not  receive 
comments  regarding  energy  effects. 

Environment 

We  have  considered  the  ^ 

environmental  impact  of  this  final  rule 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(a)  and  (34)(c)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  final  rule  concerns  security 
assessments  and  the  establishment  of 
security  committees  and  coordinators 
that  will  contribute  to  a  higher  level  of 
marine  safety  and  security  for  U.S. 
ports.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES  or  SUPPLEMENTARY 
INFORMATION 

This  final  rule  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
execution  of  this  final  rule  will  be  done 
in  conjunction  with  appropriate  State 
coastal  authorities.  The  Coast  Guard 
will,  therefore,  comply  with  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone. 

List  of  Subjects  in  33  CFR  Part  103 


amended  at  68  FR  41914  on  July  16, 
2003,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  103— MARITIME  SECURITY: 
AREA  MARITIME  SECURITY 

■  1 .  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
70102,  70103.  70104.  70112:  50  U.S.C.  191;. 
33  CFR  1.05-1.  6.04-11.  6.14.  6.16,  and  6.19; 
Department  of  Homeland  Securitv  Delegation 
No.  0170.1. 

■  2.  Revise  the  heading  to  part  103  to 
read  as  shown  above. 

■  3.  In  the  Table  of  Contents,  revise  the 
entry  for  ^  103.410  to  read  as  follows: 

§  1 03.41 0     Persons  involved  in  the  Area 
Maritime  Security  (AMS)  Assessment. 

■  4.  In  §103, 305— 

■  a.  Revise  paragraph  (a)  introductory 
text  and  paragraph  (a)(5),  to  read  as  set 
out  below; 

■  b.  Redesignate  paragraph  (b)  as 
paragraph  (c):  and 

■  c.  Add  new  paragraph  (b)  to  read  as 
follows: 

§  103.305    Composition  of  an  Area  Maritime 
Security  (AMS)  Committee. 

(a J  An  AMS  Committee  will  be 
composed  of  not  less  than  seven 
members  having  an  interest  in  the 
security  of  the  area  and  who  may  be 
selected  from — 
***** 

(5)  Maritime  industry,  including 
labor; 

***** 

(b)  At  least  seven  of  the  members 
must  each  have  5  or  more  vears  of 
experience  related  to  maritime  or  port 
security  operations. 


§103.500     [Amended] 

■  5.  In  §  103.500(b).  remove  the  words 
"AMS  Plans  are  sensitive  security 
information  and  must  be'  and  add,  in 
their  place,  the  words  "Portions  of  the 
AMS  Plan  may  contain  sensitive  security 
information,  and  those  portions  must  be 
marked  as  such  and". 

■  6.  In  §103, 505— 

■  a.  Redesignate  paragraphs  (s),  (t).  and 
(u)  as  paragraphs  (t),  (u).  and  (v), 
respectivelv: 

■  b.  In  newly  redesignated  paragraph  (u). 
remove  the  word  "and"; 

c.  In  newly  redesignated  paragraph  (v), 


Facilities,  Harbors,  Maritime  secuEKy^^JI'"''^''^  ^^^  P^'|°^  '^"^  ''^^-  '"  '<«  place. 


Ports,  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 
■  Accordingly,  the  interim  rule  adding 
33  CFR  part  103,  that  was  published  at 
68  FR  3P284  on  July  1.  2003.  and 


Mje  word  ";  and";  and 

■  d.  Add  new  paragraphs  (s)  and  (w)  to 

read  as  follows: 

§103.505     Elements  of  the  Area  Maritime 
Security  (AMS)  Plan. 
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(s)  The  jurisdiction  of  Federal.  State, 
Indian  Tribal,  and  local  government 
agencies  and  law  enforcement  entities 
over  area  security  related  matters; 

***** 

(w)  Identification  of  any  facility 
otherwise  subject  to  part  105  of  this 
subchapter  that  the  COTP  has 
designated  as  a  public  access  facility 
within  the  area,  the  security  measures 
that  must  be  im.plemented  at  the  various 
MARSEC  Levels,  and  who  is  responsible 
for  implementing  those  measures. 

■  7.  hi  §  103.515— 

■  a.  In  paragraph  (a),  after  the  word 
■'conduct',  add  the  words  "or  participate 
in":  and 

■  b.  Revise  paragraph  (c)  to  read  as 
follows: 

§103.515     Exercises. 

*■*«'* 

(c)  Upon  review  by  the  cognizant 
District  Commander;  and  approval  by 
the  cognizant  Area  Commander,  the 
requirements  of  this  section  may  be 
satisfied  bv — 

(1)  Participation  of  the  COTP  and 
appropriate  AMS  Committee  members 
or  other  appropriate  port  stakeholders  in 
an  emergency  response  or  crisis 
management  exercise  conducted  bv 
another  governmental  agency  or  private 
sector  entitv.  provided  that  the  exercise 
addresses  components  of  the  AMS  Plan; 

(2)  An  actual  increase  in  MARSEC 
Level;  or 

(3)  Implementation  of  enhanced 
security  measures  enumerated  in  the 
AMS  Plan  during  periods  of  critical  port 
operations  or  special  marine  events. 

Dated:  October  8.  2003. 
Thomas  H.  Collins, 

Admiral.  Coast  Guard,  Commandant. 

[FR  Doc.  03-26346  Filed  10-20-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  104.  160.  and  165 

46  CFR  Parts  2.  31.  71.  91,  115,  126. 
and  176 

[USCG-2003-14749] 

RIN  1625-AA46 

Vessel  Security 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts,  with 

changes,  the  temporary  interim  rule 
published  on  luly  1,  2003,  that  provides 


security  measures  for  certain  vessels 
calling  on  U,S.  ports.  It  also  requires  the 
owners  or  operators  of  vessels  to 
designate  security  officers  for  vessels, 
develop  security  plans  based  on  security 
assessments  and  surveys,  implement 
security  measures  specific  to  the 
vessel's  operation,  and  comply  with 
Maritime  Security  Levels.  This  rule  is 
one  in  a  series  of  final  rulps  nn  maritime 
security  in  today  s  Federal  Register.  To 
best  understand  this  rule,  first  read  the 
final  rule  titled  "Implementation  of 
National  Maritime  Securitv  Initiatives" 
(USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register. 
DATES:  This  final  rule  is  effective 
November  19,  2003.  On  July  1,  2003,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this 
final  rule. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2003-14749  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  fittp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  un  this  Imal  rule, 
call  Lieutenant  Commander  Darnell 
Baldinelli  (G-MPS),  U.S.  Coast  Guard 
by  telephone  202-267-4148  or  by 
electronic  mail 

dbaldineUi@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Andrea  M.  Jenkins,  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 
0271. 

SUPPLEMENTARY  INFORMATION: 

Regulator}'  Information 

On  July  1,  2003,  we  published  a 
temporary  interim  rule  with  request  for 
comments  and  notice  of  public  meptint; 
titled  "Vessel  Securitv"  in  the  Federal 
Register  (68  FR  39292).  This  temporary 
interim  rule  was  one  of  a  series  of 
temporary  interim  rules  on  maritime 
security  published  in  the  luiv  1,  2003. 
issue  of  the  Federal  Register.  On  July 
16,  2003,  we  published  a  document 
correcting  typographical  errors  and 
omissions  in  that  rule  (68  FR  41915). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary  interim 
rules  by  July  31,  2003  The  majority  of 
these  letters  contained  multiple 
comments,  some  of  which  applied  to  the 


docket  to  which  the  letter  was 
submitted,  and  some  of  which  applied 
to  a  different  docket.  For  example,  we 
received  several  letters  in  the  docket  for 
the  temporary^  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  that  contained 
comments  in  that  temporarv  interim 
rule,  plus  comments  on  the  "Vessel 
Security"  temporary  interim  rule.  We 
have  addressed  individual  comments  in 
the  preamble  to  the  appropriate  final 
rule.  Additionally,  we  had  several 
commenters  submit  the  same  letter  to  all 
six  dockets.  We  counted  these  duplicate 
submissions  as  only  one  letter,  and  we 
addressed  each  comment  within  that 
letter  in  the  preamble  for  the 
appropriate  final  rule.  Because  of 
statutorily  imposed  time  constraints  for 
publishing  these  regulations,  we  were 
unable  to  consider  comments  received 
after  the  period  for  receipt  of  comments 
closed  on  July  31.  2003. 

A  public  meeting  was  held  in 
Washington,  DC,  on  July  23.  2003.  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes  "  section  of  this 
preamble. 

In  order  to  focus  on  the  changes  itiade 
to  the  regulatory  text  since  the 
temporarv^  interim  rule  was  published, 
we  have  adopted  the  temporary  interim 
rule  and  set  out.  in  this  final  rule,  only 
the  changes  made  to  the  temporan,' 
interim  rule.  To  view  a  copy  of  the 
complete  regulatory  text  with  the 
changes  shown  in  this  final  rule,  see 
http://www.  uscg.mil/hq/g-m/mp/ 
index.htm. 

Background  and  Purpose 

A  summary  oi  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  under  the 
"Background  and  Purpose  "  section  in 
the  preamble  to  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792).  published  elsewhere  in  this 
issue  of  the  Federal  Register 

Impact  on  Existint;  Domestic 
Requirements 

33  CFR  part  120.  Security  of  Vessels, 
currently  exists  but  applies  only  to 
cruise  ships.  Until  July  2004.  33  CFR 
part  120  will  remain  in  effect.  Vessels 
that  were  required  to  comply  with  part 
120  must  now  also  meet  the 
requirements  of  this  part,  including 
§  104.295.  Additional  requirements — 
cruise  ships.  The  requirements  in 
§  104.295  generally  capture  the  existing 
requirements  in  part  120  that  are 
specific  for  cruise  ships  and  capture 
additional  detail  to  the  requirements  of 


I 
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th«<  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  {,SOLAS) 
Chapter  XI-2  and  the  International  Ship 
and  Port  Pacilitv  Security  Code  (ISPS 
Code). 

Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporary 
interim  rules  and  from  the  public 
meeting  hold  on  |ul\-  23.  2003,  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  the  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  the  si.x  rides,  we 
discussed  it  in  the  preamble  to  each  of 
the  final  rules  that  it  concerned.  For 
example,  discussions  of  comments  that 
requested  clarification  or  changes  to  the 
Declaration  of  Security  procedures  are 
duplicated  in  the  preambles  to  parts 
104,  105.  and  106.  Several  comments 
were  submitted  to  a  docket  that 
included  topics  not  addressed  in  that 
particular  rule,  but  were  addressed  in 
one  or  more  of  the  other  rules.  This  was 
especially  true  for  several  comments 
submitted  to  the  docket  of  part  101 
(USCG-2003-14792).  In  such  cases,  we 
discussed  the  comments  only  in  the 
preamble  to  each  of  the  final  rules  that 
concerned  the  topic  addressed. 

Subpart  A — General 

This  subpart  contains  provisions 
concerning  applicability,  waivers,  and 
other  subjects  of  a  general  nature 
applicahlf  to  part  104. 

(3ne  conrmenter  asked  the  Coast 
(luard  to  clarify  the  difference  between 
"vessel-to-vessel  activity,"  as  defined  in 
§  101.105,  and  "vessel-to-vessel 
interface,"  as  used  in  part  104. 

We  find  that  the  terms  "vessel-to- 
vessel  activity"  and  "vessel-to-vessel 
interface"  are  comparable  and  have 
chosen  to  use  the  term  "vessel-to-vessel 
activity"  to  align  these  regulations  with 
the  ISPS  Code.  We  have  amended  the 
definition  of  "Declaration  of  Security" 
in  §  101.105  as  well  as  §§  104.255  and 
104.300  to  use  the  term  "vessel-to-vessel 
activity"  in  place  of  "vessel-to-vessel 
interface,"  for  consistency. 

We  received  1 1  comments  relating  to 
the  use  of  the  terms  "vessel-to-facility 
interface."  "vessel-to-port  interface," 
and  "vessel-to-vessel  activity."  Seven 
commenters  requested  that  the  Coast 
Guard  be  consistent  in  its  use  of  "vessel- 
to-vessel  interface"  in  §  101.105  and  use 
the  word  "ccirgo"  instead  of  the  phrase 
"goods  or  provisiims."  One  commenter 
asked  us  to  modify  the  definition  of  a 
"vesspl-to-vessel  activity"  to  include  the 
transfer  of  a  container  to  or  from  a 
manned  or  unmanned  vessel.  One 
commenter  noted  that  it  should  be  made 
clear  that  the  term  "vessel-to-facility 


interface"  refers  to  when  the  vessel  is  at 
the  facility  or  arriving  at  the  facility. 

We  partially  agree  with  the 
commenters.  We  have  amended  the 
definitions  for  "vessel-to-facility 
interface,"  "vessel-to-port  interface," 
and  "vessel-to-vessel  activity"  in 
§  101.105  to  use  the  words  "cargo"  and 
"vessel  stores"  instead  of  the  word 
"goods"  to  be  clearer  for  the  intended 
activities.  The  term  "vessel-to-facility 
interface"  clearly  states  that  the  vessel 
is  either  at,  or  arriving  at,  the  facility, 
and  therefore,  we  did  not  amend  the 
definition  further. 

Two  commenters  asked  that  the  Coast 
Guard  enufnerate  the  specific  categories 
and  thresholds  of  vessels  that  are 
required  to  comply  with  the  regulations. 
One  commenter  stated  that  it  would  be 
helpful  if  the  Coast  Guard  provided  a 
chart  showing  what  types  of  vessels  are 
and  are  not  required  to  comply. 

We  understand  that  the  applicability 
of  part  104  presumes  that  a  vessel  owner 
or  operator  is  familiar  with  existing  laws 
and  regulations  for  vessels.  We  believe 
this  cross-reference  to  existing  law  and 
regulation  is  the  best  way  to  ensure  that 
§  104.105  is  clear:  therefore,  we  have  not 
amended  the  applicability  section  to 
include  a  chart.  We  have  created  Small 
Business  Qompliance  Guides,  which 
may  be  useful  to  owners  and  operators 
trying  to  determine  the  applicability  of 
part  104.  These  Guides  may  be  found  at 
the  locations  listed  in  the  "Assistance 
for  Small  Entities"  section  of  this  final 
rule. 

Two  conlmenters  requested  that 
§  104.105(b)  regarding  applicability  of 
parts  101  through  103  for  vessels  not 
covered  by  part  104  be  deleted,  stating 
that  this  language  has  the  effect  of 
making  all  vessels  subject  to  part  104. 

We  do  nt)t  believe  that  §  104.105(b) 
has  the  effect  of  making  all  vessels 
subject  to  part  104.  Paragraph  (b)  is 
strictly  informational  and  refers  the 
owner  or  operator  of  a  vessel  not  subject 
to  part  104  to  parts  101  and  103,  to 
which  the  owner  or  operator  is  subject. 
A  vessel  isi  subject  to  part  104  only  if  it 
is  listed  ini§  104.105(a). 

Eleven  commenters  requested  various 
amendmeiits  to  §  104.105  regarding 
specific  apjplicability  requirements  for 
vessels,  stating  that  there  is  no 
"general"  Applicability  of  SOLAS,  and 
that  Chapter  Xl-2  should  be  referenced 
to  narrow  the  applicability.  Two 
commenters  requested  that  references  to 
foreign  or  U.S.  owned  non-self 
propelled  Vessels  (barges)  be  included  to 
clarify  that  applicability  is  limited  to 
only  those  barges  that  carry  hazardous 
or  dangerous  cargoes. 

We  agree  that  the  general  reference  to 
SOLAS  is  broad  and  could  encompass 


more  vessels  than  the  applicabilitv  in 
SOLAS.  Chapter  XI-2.  We  have 
amended  the  reference  to  the 
applicability  of  SOLAS,  Chapter  XI 
because  subchapter  H  also  addresses 
those  requirements  in  SOLAS.  Chapter 
XI-1  as  well  as  Chapter  XI-2.  We  also 
amended  §  104.105(a)  to  clarify  that  not 
all  non-self-propelled  vessels  (barges) 
subject  to  33  CFR  subchapter  I  must 
comply  with  part  104.  We  have  noted  a 
similar  issue  with  the  applicability  of 
part  104  to  passenger  vessels  covered 
under  46  CFR  subchapter  K  that  have 
overnight  accommodations  for  more 
than  49  passengers  but  are  not 
certificated  to  carry  more  than  150 
passengers.  The  intent  of  the 
applicability  for  part  104  was  not  to 
include  these  vessels;  therefore,  we  have 
amended  §  104.105(a)  to  clarif\-  that 
vessels  covered  under  46  CFR 
subchapter  K  must  meet  the 
requirements  only  if  they  are 
certificated  to  carr\'  more  than  150 
passengers.  In  §  104.105(a)(7),  we  added 
a  clarification  that  part  104  only  applies 
to  vessels  on  international  voyages  that 
carry  more  than  12  passengers, 
including  at  least  one  passenger-for- 
hire.  We  did  not  include  references  to 
foreign  or  US.  ownership  in  all  of  the 
applicability  paragraphs  because  it  is  ' 
duplicative  to  the  existing  language. 

Five  commenters  recommended 
changes  to  the  definitions  of  "facility" 
and  "OCS  facility"  in  §101.105  in  order 
to  clarifv  the  applicabilitv  of  parts  104, 
105,  and  106  to  Mobile  Offshore  Drilling 
Units  (MODUs).  Two  commenters 
suggested  adding  language  to  the  facility 
definition  to  specifically  include 
MODUs  that  are  not  regulated  under 
part  104.  consistent  with  the  definition 
of  OCS  facility.  Another  commenter 
stated  that  if  we  change  the  definition 
to  include  MODLis  not  regulated  under 
part  104,  then  we  also  should  add  an 
explicit  exemption  for  these  MODUs 
from  part  105.  Three  commenters 
suggested  deleting  the  words  "fixed  or 
floating"  and  the  words  "including 
MODUs  not  subject  to  part  104  of  this 
subchapter"  in  §  106.105  and  adding  a 
paragraph  to  read  "the  n^quirements  of 
this  part  do  not  apply  to  a  vessel  subject 
to  part  104  of  this  subchapter." 

With  regard  to  the  definition  of 
"facility"  and  the  suggested  additional 
language  regarding  MODUs,  the 
definition  clearly  incorporates  MODUs 
that  are  not  covered  under  part  104  and 
MODUs  are  sufficienth"  covered  under 
parts  101  through  103  and  106. 
Therefore,  we  are  not  amending  our 
definition  of  facility  nor  incorporating 
the  suggested  explicit  exemption  from 
part  105  because  these  MODUs  are 
excluded.  We  have,  however,  amended 
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the  applicability  section  of  part  104 
(§  104.105)  so  that  foreign  flag,  non-self 
propelled  MODUs  that  meet  the 
threshold  characteristics  set  for  OCS 
facilities  are  regulated  by  33  CFR  part 
106,  rather  than  33  CFR  part  104.  We 
have  done  so  because  MODUs  act  and 
function  more  like  OCS  facilities,  have 
limited  interface  activities  with  foreign 
and  U.S.  ports,  and  their  personnel 
undergo  a  higher  level  of  scrutiny  to 
obtain  visas  to  work  on  the  Outer 
Continental  Shelf.  These  amendments  to 
§104.105  required  us. to  add  a  definition 
for  "cargo  vessel"  in  §  101.105.  With 
these  changes,  we  believe  the  existing 
definitions  of  "facility"  and  "OCS 
facility"  in  §  101,105  arp  sufficient  to 
conclusively  identify  those  entities  that 
are  subject  to  parts  104.  105,  and  106. 
In  addition,  the  definition  of  "OCS 
facility."  as  written,  ensures  that  these 
entities  will  be  subject  to  relevant 
elements  of  an  OCS  Area  Maritime 
Security  (AMS)  Plan.  We  believe  the 
language  in  §  106.105.  read  in  concert 
with  the  amended  ^  104.105(a)(1),  and 
the  existing  definitions  in  part  101.  is 
sufficient  to  preclude  MODUs  that  are 
in  compliance  with  part  104  from  being 
subject  to  part  106. 

Two  commenters  stated  that  our 
definition  of  "international  voyage" 
includes  voyages  made  by  vessels  that 
solely  navigate  the  Great  Lakes  and  St. 
Lawrence  River.  The  commenter 
contended  that  SOLAS  specifically 
exempts  vessels  that  navigate  in  this 
area  from  all  the  requirements  of 
SOLAS. 

We  are  aware  that  vessels  on  the  Great 
Lakes  and  St.  Lawrence  Seaway,  which 
are  otherwise  exem[)ted  from  SOLAS, 
are  required  to  comply  with  our 
regulations  We  hav<^  amended  the 
definition  of  "international  voyage"  in 
§  101.105  to  make  this  clear.  VVe  do  not 
believe  that  we  can  require  lesser 
security  measures  for  certain  geographic 
areas,  such  as  the  Great  Lakes  and  the 
St.  Lawrence  Seaway,  and  still  maintain 
comparable  levels  of  security 
throughout  the  maritime  domain.  In 
addition,  while  SOLAS  does  not 
typically  apply  to  the  Great  Lakes  and 
St.  Lawrence  Seaway,  it  allows 
contracting  governments  to  determine 
appropriate  applicability  for  their 
national  security.  Ff)r  the  U.S.,  the 
Maritime  Transportation  Security  Act  of 
2002  (MTSA)  does  not  exempt 
geographic  areas  from  maritime  security 
requirements.  If  vessel  owners  or 
operators  believe  that  any  vessel 
security  requirements  are  unnecessary 
due  to  their  operating  environment,  they 
may  apply  for  a  waive  -  under  the 
procedures  allowed  in  §  104.130. 
Additionally,  vessel  owners  or  operators 


may  submit  for  approval  an  Alternative 
Security  Program  to  applv  to  vessels 
that  operate  solely  on  the  Great  Lakes 
and  St.  Lawrence  Seaway. 

One  commenter  asked  whether 
Canadian  commercial  vessels,  greater 
than  100  gross  register  tons,  operating 
solely  on  the  Great  Lakes  will  be 
required  to  submit  their  plans  to  the 
Coast  Guard  for  approval. 

Under  §  104.105,  all  foreign  vessels 
not  carrying  an  approved  International 
Ship  Security  Certificate  (ISSC) 
intending  to  enter  a  port  or  place  subject 
to  jurisdiction  of  the  U.S.  are  required 
to  submit  to  the  Coast  Guard  a  Vessel 
Security  Plan  prepared  in  response  to 
the  Vessel  Security  Assessment,  unless 
they  implement  an  approved 
Alternative  Security  Program.  This 
includes  Canadian  commercial  vessels 
greater  than  100  gross  register  tons, 
operating  solely  on  the  Great  Lakes  and 
calling  on  U.S  ports.  We  have  amended 
§  104.105  to  improve  its  clarity. 

One  commenter  asked  who  is 
responsible  for  compliance  with  the 
security  measures  in  the  case  of  a  short- 
term,  bareboat  charter  in  which  the 
vessel  has  been  leased  for  a  period  of 
time. 

The  regulations  require  the  owner  or 
operator  of  a  vessel  to  submit  a  Vessel 
Security  Plan.  A  true  bareboat  charterer, 
meeting  the  definition  of  "demise 
charterer"  in  46  CFR  169.107.  would  be 
the  owner  or  operator  of  the  vessel  for 
the  purposes  of  this  subchapter,  and 
therefore,  would  be  responsible  for  the 
Vessel  Security  Plan.  If  the  vessel  has 
other,  independent  operators,  then  each 
operator  is  required  to  submit  a  Vessel 
Security  Plan  unless  the  owner  submits 
a  plan  that  encompasses  the  operations 
of  each  operator.  The  submission  of  the 
security  plan  should  be  coordinated 
between  the  owner  and  the  independent 
operators.  The  Coast  Guard  will  take 
into  account  issues  concerning  the 
individual  responsibilities  of  the 
operators  and  the  owners  when 
reviewing  the  security  plan. 

Two  commenters  suggested  amending 
the  regulatory  threshold  for  passenger 
vessels.  One  commenter  recommended 
that  passenger  vessels  inspected  under 
subchapter  K  and  facilities  that  service 
subchapter  K  vessels,  be  required  to 
comply  with  the  security  requirements 
only  when  the  vessels  have  more  than 
149  passengers  aboard.  The  commenter 
also  stated  that  it  is  unreasonable  for  a 
subchapter  K  vessel  that  operates  most 
of  the  time  with  fewer  than  150 
passengers  to  comply  with  the  same 
requirements  as  a  vessel  that  routinely 
operates  with  certificated  passengers 
(e.g.,  225  passengers).  One  commenter 
suggested  that  the  number  of  passengers 


be  increased  from  150  to  500  or, 
alternatively,  that  an  exemption  be 
added  for  those  with  fewer  than  500 
passengers. 

We  disagree  with  the  idea  of  requiring 
security  based  solely  on  actual 
passenger  count,  rather  than  passenger 
certification  level.  It  is  imperative  to 
maritime  security  that  consistent 
security  measures  be  in  place  to  reduce 
the  risk  of  a  transportation  security 
incident.  For  passenger  vessels,  and  the 
facilities  that  ser\'e  passenger  vessels, 
this  threshold  is  the  certification  level  of 
a  passenger  vessel  rather  than  its 
operating  level.  Lowering  security 
requirements  for  passenger  vessels 
when  they  are  not  carrying  their 
certificated  passenger  count  allows  for 
inconsistent  and  inadequate 
implementation  of  security  measures, 
which  can  potentially  increase  risk. 
Moreover,  owners  and  operatois 
certificate  their  vessels  at  passenger 
thresholds  and  can  re-certificate  their 
vessels  to  reflect  their  business 
practices. 

Two  commenters  urged  the  Coast 
Guard  to  exclude  small  passenger 
vessels  subject  to  SOLAS  that  are  also 
subject  to  46  CFR  subchapter  T  from 
these  final  rules,  stating  that  our  risk 
assessment  for  these  vessels  does  not 
justify  the  regulator}'  requirements  that 
apply  to  larger  passenger  vessels,  and 
that  the  Coast  Guard  exempts  vessels 
subject  to  subchapter  T  from  some 
SOLAS  provisions  due  to  their  size  and 
small  passenger  capacity. 

Our  risk  assessment  showed  that 
vessels  making  international  voyages, 
including  those  subject  to  46  CFR 
subchapter  T,  may  be  involved  in  a 
transportation  security  incident.  While 
we  have  been  able  to  grant  waivers  and 
equivalencies  for  some  SOLAS  safety- 
related  requirements  to  some  small 
passenger  vessels  on  the  basis  of  their 
size,  passenger  capacity,  and  where  they 
operate,  we  believe  that  all  vessels  on 
international  voyages  should  be  subject 
to  part  104  because  of  the  higher 
security  risks  these  vessels  pose. 

VVe  received  14  comments  on  the 
applicability  for  small  passenger 
vessels.  Seven  commenters  supported 
our  decision  to  treat  small  passenger 
vessels  in  a  manner  different  than  large 
passenger  vessels,  by  not  directly 
regulating  small  passenger  vessels  under 
part  104.  Three  commenters  requested 
an  exemption  to  the  regulations  for  all 
uninspected  small  passenger  vessels 
operating  under  46  CFR  subchapter  C 
and  all  inspected  small  passenger 
vessels  operating  domestically  under  46 
CFR  subchapter  T.  The  commenters 
stated  that  the  vague  requirements  and 
references  in  the  regulations  make  it 
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difficult  for  marine  charter  firms  to 
determine  how  thev  must  comply  with 
the  new  regulations.  One  commenter 
asked  for  clarification  on  whether  small 
passenger  vessels  under  46  CFR 
subchapter  T  were  covered  by  33  CFR 
p,irt  104.  stating  that  these  vessels 
should  not  be  included  in  the  final 
rules.  We  received  two  comments 
specificallv  requesting  that  charterboat 
vessels  less  than  100  feet  or  less  than 
1 00  gross  tons  or  that  carry  fewer  than 
150  passengers  be  exempt.  The 
commenters  also  asked  if  a  vessel  were 
certificated,  that  an  endorsement  be 
made  on  the  vessel's  certificate  of 
inspection  to  reflect  the  exemption.  One 
( (unmenter  s*ated  that  the  regulations 
should  specify  if  commercial  yachts 
greater  than  100  gross  register  tons  are 
included. 

Small  passenger  vessels  in 
commercial  service  regulated  under  46 
CFR  subchapter  T  .ind  uninspected 
passenger  vessels  regulated  under  46 
CFR  subr  hapten  t^  are  not  directlv 
regulated  in  part  104.  othtsr  than  those 
vessels  on  international  voyages. 
Therefore,  these  vessels  do  not  require 
a  specific  waiver,  exemption,  or 
end(jrsement.  These  vessels  will  be 
covered,  however,  in  Area  Maritime 
Security  (AMS)  Assessments  and  Plans 
under  part  103.  Owners,  operators,  and 
othtTs  associated  with  these  vessels, 
including  charterers,  are  encouraged  to 
participate — consistent  with 
§  103.300(b)  concerning  the  AMS 
Committee  charter— in  the  development 
of  the  AMS  Plan. 

We  received  64  comments  concerned 
with  the  application  of  these  security 
measures  to  ferries.  The  commenters  did 
not  want  airport-like  screening 
measures  implemented  on  ferries, 
stating  that  such  measures  would  cause 
travel  delays,  frustrating  the  mass  transit 
aspect  of  ferrv  service.  The  commenters 
also  stated  that  the  security 
requirements  will  impose  significant 
costs  to  the  ferry  owners,  operators,  and 
passengers. 

These  regulations  do  not  mandate 
airport-like  security  measures  for  ferries; 
however,  ferrv  owners  or  operators  may 
have  to  heighten  their  existing  security 
measures  to  ensure  that  our  ports  are 
secure.  Ferrv  owners  and  operators  can 
implement  more  stringent  screening  or 
access  measures,  but  they  can  also 
include  existing  security  measures  in 
the  required  security  plan.  These 
measures  will  be  fullv  reviewed  and 
considered  by  the  Coast  Guard  to  ensure 
that  they  cover  all  aspects  of  security  for 
periods  of  normal  and  reduced 
operations. 

We  understand  that  ferries  often 
function  as  mass  transit  and  we  have 


included  special  provisions  for  them. 
Even  with  these  provisions,  our  cost 
analysis  indicated  that  compliance  with 
these  final  rules  imposes  significant 
costs  to  ferry  owners  and  operators.  To 
address  this  concern,  the  Department  of 
Homeland  Security  (DHS)  has 
developed  a  grant  program  to  provide 
funding  for  security  upgrades.  Ferry 
terminal  owners  and  operators  can 
apply  for  these  grants. 

Nine  commenters  disagreed  with  the 
applicability  criteria  for  towing  vessels 
and  barges,  manned  or  unmanned,  in 
the  security  requirements.  Three 
commenters  disagreed  with  including 
all  towing  vessels  over  8  meters  in 
length  that  tow  hazardous  barges.  The 
commenters  stated  that  security 
requirements  are  an  undue  burden  on 
the  harbor  industry  with  little  increase 
in  real  security.  The  third  commenter 
recommended  that  we  exempt  barges 
over  10,000  barrels  carrying  grade  D  or 
lower  products  and  towing  vessels  less 
than  2,000  horsepower  operating 
exclusively  in  a  harbor.  This  commenter 
stated  that  his  vessels  do  not  have  the 
exposure  of  rotating  crews  and  do  not 
travel  out  of  the  port.  A  fourth 
commenter  said  that  many  towing 
vessels,  not  otherwise  subject  to  these 
regulations,  would  be  included  just 
because  they  carry  ammonium  nitrate 
and  no  other  Certain  Dangerous  Cargo 
(CDC)  listed  under  33  CFR  160.204, 

Wc  developed  the  vessel  security 
requiremeats  to  address  risks  posed  by 
those  towing  vessels  engaged  in  the 
transportation  of  hazardous  and 
dangerous  cargoes.  These  towing  vessels 
and  their  barges  may  be  involved  in  a 
transportation  security  incident.  We 
believe  our  focused  approach  to 
regulating  towing  vessels  that  transport 
barges  with  CDC  and  barges  subject  to 
46  CFR  subchapter  D  or  O  limits  the 
burden  cm  the  towing  industry,  while 
increasing  maritime  security.  Even  in 
the  case  of  limited  operations,  some 
cargoes  are  so  dangerous  that  in  order  to 
minimize  risk,  we  must  regulate  vessels 
carrying  those  cargoes.  It  should  be 
noted  that  when  defining  what 
constitutes  a  CDC,  we  referenced 
§  160.204  to  ensure  consistency  in  Title 
33.  We  are  constantly  reviewing  and. 
when  necessary,  revising  the  CDC  list 
based  on  additional  threat  and 
technological  information.  Changes  to 
§  160.204  would  affect  the  regulations  in 
33  CFR  subchapter  H  because  any 
changes  to  the  CDC  list  would  also 
affect  the  applicability  of  subchapter  H. 
Any  such  changes  would  be  the  subject 
of  a  future  rulemaking. 

Three  commenters  stated  that  the 
Coast  Guard  needs  to  describe  how  it 
intends  ia  apply  these  regulations  to 


fleeting  and  towing  operations.  The 
commenters  asked  how  these 
regulations  should  be  applied  to  a 
towing  vessel  that  proxides  emergency 
assistance  to  a  regulatt^d  barge.  The 
commenters  also  asked  that  the  Coast 
Guard  describe  how  it  intends  to  apply 
the  regulations  to  towing  vessels  that  do 
not  tow  regulated  cargoes  but  assist 
other  vessels  through  locks  or  narrow 
bridges.  One  commenter  said  that  the 
Declaration  of  Security  provisions  in 
§  104.255(b)(2)  should  not  apply  to 
towing  vessels  that  are  providing  such 
assistance. 

We  have  clarified  the  applicability  of 
part  104  so  that  some  towing  vessels, 
such  as  assist  tugs,  assist  boats,  helper 
boats,  bow  boats,  harbor  tugs,  ship- 
docking  tugs,  and  harbor  boats,  are  not 
subject  to  the  part  because  either  the 
primary  towing  vessel  or  the  facility 
will  be  subject  to  the  regulations  and 
will  take  such  assist  vessels  into 
account  in  their  security  plan.  We 
anticipate  that  these  vessels  will  engage 
in  operations  such  as  docking, 
undocking.  maneuvering,  transiting 
bridges,  transiting  locks,  pulling  cuts 
through  a  lock,  or  assisting  in  an 
emergency  such  as  a  breakaway  barge. 
This  exemption  is  similar  to  those  used 
in  46  CFR  part  27.  Owners  or  operators 
of  towing  vessels  not  directly  regulated 
under  part  104  are  covered  under  parts 
101  through  103  and,  although  there  are 
no  specific  security  measures  for 
assistance  towing  vessels  in  these  parts, 
the  AM.S  Plan  may  call  for  measures 
that  the  assistance  towing  vessels  must 
follow,  or  the  COTP  may  require 
security  measures  to  address  specific 
security  concerns.  Nothing  in  these 
regulations  alters  any  duty  that  a  vessel 
may  have  to  render  assistance  to  those 
in  distress. 

One  commenter  recommended 
exempting  barges  carrying  non- 
hazardous  oilfield  waste  bom  part  104, 
stating  that  they  pose  little  or  no 
security  risk  and  should  not  be  subject 
to  the  Vessel  Security  Plan 
requirements. 

Under  §  104.105(a)(8).  part  104 
applies  to  all  barges  subject  to  46  CFR 
subchapters  D  or  O,  regardless  of  their 
specific  cargo.  In  our  risk  assessment, 
we  found  that  vessels  subject  to 
subchapter  D,  including  barges  carrying 
non-hazardous  oilfield  waste,  may  be 
involved  in  a  transportation  security   .. 
incident. 

Two  commenters  asked  for 
clarification  on  which  security 
regulations  would  apply  for  self- 
propelled  and  nun-self-propelled 
dredges. 

If  a  dredge  meets  any  of  the 
specifications  in  §  104.105(a).  then  the 
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dredge  is  regulated  under  part  104.  For 
example,  if  a  dredge's  operations 
include  towing  a  tank  barge  alongside 
for  bunkers,  the  dredge  must  meet  the 
requirements  in  part  104.  If  a  dredge 
does  not  meet  any  of  the  specifications 
in  §  104.105(a),  then  the  dredge  is 
covered  by  the  requirements  of  parts 
101  through  103  and,  although  there  are 
no  specific  security  measures  for 
dredges  in  these  parts,  the  AMS  Plan 
may  call  for  measures  that  the  dredge 
must  follow,  or  the  COTP  may  require 
security  measures  to  address  specific 
security  concerns 

Two  commenters  requested  that  we 
broaden  the  applicability  of  our  vessel 
security  regulations.  One  commenter 
stated  that  the  applicability  of  our  vessel 
security  regulations  should  be 
broadened  to  include  fishing, 
recreational,  and  other  vessels  less  than 
100  gross  tons.  One  commenter  stated 
that  the  regulations  should  be 
broadened  to  include  uninspected 
vessels  greater  than  100  gross  tons. 

Our  applicability  for  the  security 
regulations  in  .33  CFR  subchapter  H  is 
for  all  ves.sels;  however,  part  104 
directly  regulates  those  vessels  we  have 
determined  may  be  involved  in  a 
transportation  security  incident. 
Fishing,  recreational,  and  other  vessels 
less  than  100  gross  tons  are  covered  by 
parts  101  through  103  and.  although 
there  are  no  specific  security  measures 
for  these  vessels  in  these  parts,  the  AMS 
Plan  may  set  forth  measures  that  will  be 
implemented  at  the  various  Maritime 
Security  (MARSEC)  Levels  that  may 
apply  to  them. 

Two  commenters  were  concerned 
about  the  breadth  of  the  regulations. 
One  commenter  asked  that  the 
regulations  be  broadened  to  allow  for 
exemptions.  One  commenter  stated  that 
the  applicability  as  described  in 
§101.110  is  "much  too  general,"  stating 
that  it  can  be  interpreted  as  including  a 
canoe  tied  up  next  to  a  floating  dock  in 
front  of  a  private  home.  The  commenter 
concluded  that  such  a  broad  definition 
would  generate  "a  large  amount  of 
confusion  and  discontent  among 
recreational  boaters  and  waterfront 
homeowners. 

Our  applicability  for  the  security 
regulations  in  33  CFR  subchapter  H  is 
for  all  vessels  and  facilities:  however, 
parts  104,  lO."!,  and  106  directly  regulate 
those  vessels  and  facilities  we  have 
determined  may  be  involved  in 
transportation  security  incidents,  which 
does  not  include  canoes  and  private 
residences.  For  example,  §  104.105(a) 
applies  to  commercial  vessels;  therefore, 
a  recreational  boater  is  not  regulated 
under  part  104.  if  a  waterfnmt 
homeowner  does  not  meet  any  of  the 


specifications  in  §  105.105(a),  the 
waterfront  homeowner  is  not  regulated 
under  part  105.  It  should  be  noted  that 
all  waterfront  areas  and  boaters  are 
covered  by  parts  101  through  103  and, 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
MARSEC  Levels  that  mav  apply  to 
them.  Security  zones  and  other 
measures  to  control  vessel  movement 
are  some  examples  of  AMS  Plan  actions 
that  mav  affect  a  homeowner  or  a 
recreational  boater  Additionally,  the 
COTP  may  impose  measures,  when 
necessary,  to  prevent  injury  or  damage 
or  to  address  specific  security  concerns. 

After  further  review  of  §  104.1 10,  we 
recognized  that  vessels  in  lay-up  status 
were  not  addressed.  Therefore,  we  have 
amended  §  104.110  to  exempt  those  that 
are  laid-up,  dismantled,  or  out  of 
commission.  This  change  is  consistent 
with  the  exemption  in  part  105  for 
facilities  that  receive  such  vessels. 

One  commenter  stated  that  the 
requirements  in  part  104  are  far  more 
prescriptive  and  onerous  than  the  Coast 
Guard's  guidance  previously  issued  in 
National  Vessel  Inspection  Circular 
(NVIC)  10-02,  Security  Guidelines  for 
Vessels. 

The  Coast  Guard  issued  NVIC  10-02 
before  the  MTSA  became  effective.  The 
MTSA  required  us  to  develop 
regulations  for  maritime  security.  We 
developed  these  regulations,  including 
part  104.  to  align  with  SOLAS  and  the 
ISPS  Code,  not  previously  issued 
NVICs. 

Two  commenters  asked  for 
clarification  on  applicability  for 
government  vessels.  One  commenter 
stated  that  there  should  be  some  form  of 
regulation  that  covers  security  on 
government  vessels.  One  commenter 
opposed  exempting  government  vessels 
from  part  104  if  the  vessel  is  leased  to 
a  private  organization  for  commercial 
purposes. 

The  MTSA  exempts  certain 
government-owned  vessels  from  the 
requirement  to  prepare  and  submit 
Vessel  Security  Plans.  However,  if  a 
government-owned  vessel  engages  in 
commercial  service  or  carries  even  a 
single  passenger  for  hire,  these  vessels 
are  subject  to  these  regulations.  For 
those  certain  government-owned  vessels 
exempt  from  security  plans  by  the 
MTSA,  the  COTP  will  continue  to  work 
to  ensure  that  security  measures 
appropriate  for  these  vessels'  operations 
are  addressed  in  a  manner  similar  to  our 
current  oversight  of  safety  measures. 

Two  commenters  asked  whether  the 
submission  requirement  for  Vessel 


Security  Plans  applies  to  foreign  flag 
vessels 

As  outlined  in  §  104  115(c).  foreign 
flag  vessels  carrv'ing  a  valid  ISSC  do  not 
have  to  submit  a  Vessel  Security  Plan  to 
the  Coast  Guard.  Owners  and  operators 
of  foreign  flag  vessels  not  required  to 
comply  with  SOLAS  must  either  submit 
their  plans  to  the  Coast  Guard  for 
approval,  or  comply  with  an  .Mtemative 
Security  Program  implemented  by  their 
flag  administration  that  has  been 
approved  by  the  Coast  Guard. 
Additionally,  we  are  amending 
§  104.140(b)  to  clarify^  that  vessels 
subject  to  SOLAS  may  not  use  an 
Alternative  Security  Program. 

Three  commenters  recommended 
developing  an  International  Maritime 
Organization  (IMO)  list  of  port  facilities 
to  help  foreign  shipowners  identify'  U.S. 
facilities  not  in  compliance  with 
subchapter  H.  In  a  related  comment, 
there  was  a  request  for  the  Coast  Guard 
to  maintain  and  publish  a  list  of  non- 
compliant  facilities  and  ports  because  a 
COTP  may  impose  one  or  more  control 
and  compliance  measures  on  a  domestic 
or  foreign  vessel  that  has  called  on  a 
facility  or  port  that  is  not  in  compliance. 

We  do  not  intend  to  publish  a  list  of 
each  individual  facility  that  complies  or 
does  not  comply  with  part  105.  As 
discussed  in  the  temporary  interim  rule 
(68  FR  39262)  (part  101),  our  regulations 
align  with  the  requirements  of  the  ISPS 
Code,  part  A,  section  16.5,  by  using  the 
AMS  Plan  to  satisfy  our  international 
obligations  to  communicate  to  IMO.  as 
required  by  SOLAS  Chapter  XI-2, 
regulation  13.3,  the  locations  within  the 
U.S.  that  are  covered  by  an  approved 
port  facility  security  plan.  Any  U.S. 
facility  that  receives  vessels  subject  to 
SOLAS  is  required  to  comply  with  part 
105. 

Two  commenters  asked  for  specific 
exemptions  for  specific  vessels  from 
these  final  rules. 

This  request  is  beyond  the  scope  of 
these  final  rules.  If  part  104  applies  to 
a  vessel,  the  vessel  owner  or  operator 
may  request  a  waiver  under  the 
provisions  of  §  104.130;  however,  the 
only  exemptions  to  part  104  are  found 
in  §  104.110.  Questions  on  applicability 
for  specific  vessels  should  be  directed  to 
the  local  COTP. 

Twelve  commenters  questioned  our 
compliance  dates.  One  commenter 
stated  that  because  the  June  2004 
compliance  date  might  not  be  easily 
achieved,  the  Coast  Guard  should 
consider  a  "phased  in"  approach  to 
implementation.  Four  commenters 
asked  us  to  verif\'  our  compliance  date 
expectations  and  asked  if  a  facility  can 
"gain  relief  from  these  deadlines  for 
good  reasons. 
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The  MTSA  requires  full  compliance 
with  these  regulations  1  vear  after  the 
publication  of  tiic  temporary  interim 
rules,  which  were  published  on  July  1, 
2U():^.  Therefore,  a  "phased  in 
approach'  will  not  be  used.  While 
compliance  dates  are  mandatory,  a 
vessel  or  facility  owner  or  operator 
could  "gain  relieP'  from  making 
physical  imprtjvements.  such  as 
installing  efiuipment  or  fencing,  by 
addressing  the  intended  improvements 
in  the  Vessel  or  Facility  Security  Plan 
and  explaininji  the  equivalent  security 
measures  that  will  be  put  into  place 
until  improvements  have  been  made. 

In  order  to  clarify  compliance  dates 
for  the  rule,  we  arc  amending  the  dates 
of  compliance  in  tj  im.ll.Sta)  and  (b), 
§104.120(aK  tj  104.297(c).  and 
§  104.410(a)  to  align  with  the  MTSA  and 
the  ISPS  C^ode  compliance  dates. 

Seven  c;ommcnters  f)bserved  that  the 
deadline  for  submitting  Vessel  Security 
Assessments  and  Vessel  Security  Plans 
for  foreign  vessels  to  the  Coast  Guard  is 
6  months  sooner  than  the  deadline  in 
SOLAS.  Three  commenters  asked  that 
§  104.115(a)  be  revised  for  clarification 
of  the  submission  requirements  for 
owners  and  operators  of  foreign  flag 
vessels. 

Foreign  flat^  vessels  need  not  submit 
their  Vessel  Security  Assessments  or 
Vessel  Security  Plans  to  the  Coast  Guard 
for  review  or  approval.  We  have  revised 
§§104.115,  104, 120(a)(4),  and 
104.410(a),  to  clarify  that  owners  and 
operators  of  foreign  flag  vessels  that 
meet  the  applicable  requirements  of 
SOLAS  Chapter  XI  will  not  have  to 
submit  their  assessments  or  plans  to  the 
Coast  Guard  for  review  or  approval. 
These  amendments  also  clarify  that 
foreign  vessels,  which  may  not  be 
subject  to  or  operating  under  SOLAS, 
may  meet  these  requirements  through 
either  submission  to  the  Coast  Guard  or 
their  own  flag  administration.  Flag 
administrations  may  apply  the  new 
international  security  requirements  to 
vessels  other  than  those  required  to 
comply  with  SOLAS,  consistent  with 
paragraph  4.46  of  part  B  of  the  ISPS 
Code  and  Resolution  7  from  IMO's 
Diplomatic  (ionterence  on  Maritime 
Security.  Furthermore,  some  flag 
administrations  not  party  to  SOLAS 
may  decide  to  apply  SOLAS  Chapter  XI 
and  the  ISPS  Code  requirements  to  their 
vessels  trading  with  the  U.S.  In  these 
latter  two  ca.ses-where  foreign  vessels 
not  subject  to  .SOLAS  mav  nevertheless 
be  rec|uired  by  the  flag  admini.s'tration  to 
complv  with  the  re(:}uirements  of 
SOLAS  Chapter  XI  and  the  ISPS  Code- 
the  Coast  Guard  intends  to  work  with 
the  flag  administration  if  thev  propose 
initiatives  such  as  an  Alternative 


Security  Program.  This  will  likely  be 
done  througb  bilateral  or  multilateral 
arrangements.  When  no  approved 
Alternative  Security  Program  or  bilateral 
arrangement  exists,  foreign  flag  vessels 
not  subject  to  SOLAS  covered  by  33 
CFR  part  104  must  submit  their  Vessel 
Security  Assessments  and  Vessel 
Security  Plans  to  the  Coast  Guard  for 
review  and  approval. 

Three  commenters  stated  they  were 
concerned  that  any  U.S.  flag  vessel  on 
an  international  voyage  after  luly  1. 
2004,  without  a  proper  ISSC,  and 
possessing  only  a  letter  from  the  Marine 
Safety  Center  stating  that  its  "Vessel 
Security  Plan  was  under  review"  would 
be  detained  by  foreign  Port  State  Control 
Authorities.  The  commenter  further 
suggested  that  we  establish  a  priority 
system  to  complete  the  plan  reviews  of 
those  vess€;ls  engaging  on  international 
voyages  first. 

We  recognize  the  position  a  U.S.  flag 
vessel  may  be  in  if  it  does  not  have  an 
approved  Vessel  Security  Plan  and  ISSC 
issued  to  it  by  July  1,  2004.  Vessel 
Security  Plans  must  be  submitted  to  the 
Coast  Guard  by  December  31,  2003.  We 
plaii  to  complete  the  review  and 
approval  of  the  Vessel  Security  Plans  as 
soon  as  possible  to  allow  the  owners  or 
operators  enough  time  to  request  an 
dnspecfiotl.  at  least  30  days  prior  to  the 
desired  inspection  date,  from  the  Officer 
in  Charge,  Marine  Inspection  at  the  port 
where  the  vessel  will  be  inspected  to 
verify'  compliance.  Following 
verificatioti  of  compliance  the  Coast 
Guard  wilfl  issue  an  ISSC  as  appropriate 
before  the{  July  1,  2004,  entry  into  force 
date.  We  ^rge  vessel  owners  and 
operators  lo  work  closely  with  the  Coast 
Guard  sinpe  the  MTSA  mandates  that  no 
vessel  subject  to  this  part  may  operate 
in  waters  Subject  to  the  jurLsdiction  of 
the  U.S.  after  July  1,  2004,  without  an 
approved  Vessel  Security  Plan. 

We  received  three  comments  on 
Recognized  Security  Organizations 
(RSOs).  C>ie  commenter  believed  that 
any  question  of  "underperformance"  on 
the  part  of  an  RSO  should  be  taken  up 
with  the  flag  state  that  has  made  the 
designation  and  should  not,  in  the  first 
instance,  \)e  sufficient  justification  for 
the  application  of  control  measures  on 
a  vessel  that  has  been  certified  by  the 
RSO  in  question.  Another  commenter 
recommended  that  the  Coast  Guard 
maximizQt  national  consistency  and 
transparency  with  regard  to  the  factors 
that  are  evaluated  in  the  targeting 
matrix.  One  commenter  supported  the 
Coast  Guard's  plan  to  use  Port  State 
Control  to  ensure  that  Vessel  Security 
Assessments,  Plans,  and  ISSCs 
approved  by  designated  RSOs  comply 


with  the  requirements  of  SOLAS  and 
the  ISPS  Code. 

In  lionducting  Port  State  Control,  the 
Coast  Guard  will  consider  the 
"underperformance"  of  an  RSO. 
However,  a  \'essers  or  foreign  port 
facility's  history  of  compliance  will  also 
be  important  factors  in  determining 
what  actions  are  deemed  appropriate  by 
the  Coast  Guard  to  ensure  that  maritime 
security  is  preserved. 

Seven  commenters  requested  that 
reference  to  the  ISPS  Code,  part  B,  be 
removed  from  §  104.105(c)  because 
according  to  IMO  guidance,  part  B  must 
be  considered  when  a  vessel's  ISSC  is 
issued;  therefore,  the  commenters 
believe  our  requirement  is  unnecessary. 
One  commenter  requested  that  we  state 
what  type  of  attestatitm  is  acceptable  to 
demonstrate  that  an  ISSC  has  taken  into 
account  the  relevant  provisions  of  part 
B. 

We  have  amended  §§  104.105(c)  and 
104.120  to  clarify' that  we  are  not 
requiring  separate  documentation  for 
application  of  the  ISPS  Code,  part  B. 
Foreign  flag  vessels  required  to  complv 
with  SOLAS  Chapter  Xl-2  and  the  ISP'S 
Code  are  required  only  to  have  on  board 
a  valid  ISSC  issued  in  accordance  with 
section  19  of  part  A  of  the  ISPS  Code. 
This  includes  ensuring  that  the  Vessel 
Security  Plan  meets  the  requirements  in 
SOLA.S Chapter  XI-2  and  the  ISPS 
Code,  part  A,  having  taken  into  account 
the  relevant  provisions  of  part  B.  The 
form  of  the  ISSC  is  contained  in 
Appendix  1  of  the  ISPS  Code,  part  A. 
There  is  no  separate  requirement  in  our 
regulations  to  document  compliance 
with  part  B,  although  we  do  encourage 
flag  administrations  and  RSOs  to 
provide  such  documentation  to  assist 
our  Port  State  Control  efforts  and  reduce 
the  potential  for  vessel  delays.  Although 
optional,  this  ilocumentation  could  be 
in  the  form  of  a  letter  retained  on  board 
the  vessel,  signed  by  an  authorized 
representative  of  the  flag  administration 
or  RSO  that  clearly  states  that  the  Vessel 
Security  Plan  applies  the  relevant 
provisions  of  part  B.  We  intend  to  use 
part  B  as  one  of  the  tools  to  assess  a 
foreign  vessel's  compliance  with  SOLAS 
Chapter  XI-2  and  the  ISPS  Code,  part  A. 
We  amended  §  104.400(b)  to  be 
consistent  with  changes  made  above  to 
clearly  state  that  owners  and  operators 
of  foreign  flag  vessels  do  not  need  to 
submit  Vessel  Security  Plans  if  they 
have  on  board  a  valid  ISSC. 

Eleven  commenters  addressed  the 
reference  to  the  ISPS  Code,  part  B,  in 
the  regulations.  Three  commenters 
asked  whether  the  Coast  Guard  would 
accept  an  ISSC  as  evidence  that  a  vessel 
was  in  compliance  with  the  relevant 
provisions  in  the  ISPS  Code,  part  B, 
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Three  commenters  commended  the 
Coast  Guard  for  accepting  an  ISSC  as 
prima  facie  evidence  that  the  ship's  flag 
administration  has  completed  its 
obligation.  One  of  these  commenters 
also  urged  the  Coast  Guard  to  continue 
in  its  effort  to  ensure  that  domestic 
regulations  "mesh"  with  the  ISPS  code. 

As  stated  in  *?  104.1 20(a)(4),  the  ISSC 
will  be  considered  evidence  that  the 
vessel  complies  with  the  ISPS  Code, 
part  A.  and  has  taken  into  account  the 
relevant  provisions  of  part  B. 

Two  commenters  suggested  that  we 
add  sample  text  to  part  104  that  would 
provide  guidance  to  flag-state 
administrations  on  how-  to  document 
foreign  flag  vessel  compliance  with  the 
relevant  provisions  of  the  ISPS  Code. 

We  disagree  with  the  commenters. 
The  Coast  Guard  cannot  dictate  to  a 
foreign  flag  state  administration  the 
format  of  documentation  to  use  to 
demonstrate  compliance  with  the  ISPS 
Code. 

Several  commenters  had  questions  or 
comments  regarding  relationship 
between  the  regulations  and  the  ISPS 
Code.  Three  t  ommenters  asked  us  to 
specify  the  procedures  or  dates,  under 
our  rules,  with  which  foreign  vessels 
must  comply  and  that  are  different  from 
SOLAS  or  ISPS  Code  requirements. 
Three  commenters  stated  that  it  is 
inappropriate  for  the  temporary'  interim 
rule  to  refer  to  the  provisions  of  the 
ISPS  Code,  part  B,  as  "requirements." 
One  commenter  stated  that  the 
acceptance  of  a  foreign  vessel's  ISSC 
presumes  responsibility  and  compliance 
by  a  regime  that  is  designed  to  avoid 
responsibility  and  compliance  and 
imparts  a  multi-lateral  interpretation  on 
a  unilateral  Congressional  intent.  The 
commenter  went  further  to  state  that 
permitting  flag  administrations  to  follow 
their  own  compliance  methods  may 
lead  to  corruption  due  to  fraudulent, 
criminal,  and  terrorist-related  activity. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 
Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
Code.  Thp  consistency  i^f  the 
international  and  domestic  security 
regimes,  to  the  extent  possible,  was 
alwavs  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA,  the  Congress  explicitly  found 
that  "it  is  in  the  best  interests  of  the  U.S. 
to  implement  new  international 
instruments  that  establish"  a  maritime 
security  system.  We  wholeheartedly 
agree  and  will  exercise  Port  State 
Control  to  ensure  that  foreign  flag 
vessels  have  appro\'ed  plans  and  have, 


in  fact,  implemented  adequate  security 
standards.  Port  State  Control  will  not  be 
delegated  to  anyone.  If  vessels  do  not 
meet  our  security  requirements,  we  have 
the  power  to  prevent  those  vessels  from 
entering  the  U.S..  and  we  will  not 
hesitate  to  use  that  power  in  appropriate 
cases.  The  Port  State  Control  measures 
will  include  tracking  the  performance  of 
all  owners,  operators,  flag 
administrations,  RSOs,  charterers,  and 
port  facilities.  Noncompliance  will 
subject  the  vessel  to  a  range  of  control 
and  compliance  measures,  which  could 
include  denial  of  entry  into  port  or 
significant  delay.  A  vessel's  or  foreign 
port  facility's  history  of  compliance,  or 
lack  thereof,  or  security  incidents 
involving  a  vessel  or  port  facility  will  be 
important  factors  in  determining  what 
actions  are  deemed  appropriate  by  the 
Coast  Guard  to  ensure  that  maritime 
security  is  preserved.  The  Coast  Guard's 
current  Port  State  Control  program  has 
been  highly  effective  in  ensuring 
compliance  with  SOLAS  safety 
requirements,  and  we  believe  that  the 
incorporation  of  the  ISPS  Code 
requirements  into  this  program  is  the 
most  efficient  and  effective  means  to 
carry  out  our  Port  State  Control 
responsibilities,  enhance  our  ability  to 
identify  substandard  vessels,  ensure  the 
security  of  our  ports,  and  meet  the 
Congressional  intent  of  the  MTSA. 

Aner  further  review  of  parts  101  and 
104  through  106,  we  have  also  amended 
§§  101.120(b)(3).  104.120(a)(3). 
105.120(c).  and  106.115(c)  to  clarify  that 
a  vessel  or  facility  that  is  participating 
in  the  Alternative  Security  Program 
must  complete  a  vessel  or  facility 
specific  security  assessment  report  in 
accordance  with  the  Alternative 
Security  Program,  and  it  must  be  readily 
available. 

Three  commenters  asked  that  the 
Coast  Guard  clarifv'  the  meaning  of 
"scheduled  inspection"  as  indicated  in 
§  104.120(b).  One  commenter  suggested 
that  Vessel  Security  Plans  and  related 
security  documentation  should  be 
inspected  at  the  annual  Coast  Guard 
documentation  inspection  and  not  at  a 
separate  inspection. 

The  Coast  Guard  conducts  scheduled 
inspections  during  which  time  the  Coast 
Guard  requests  and  reviews 
documentation  on  board  the  vessel.  In 
§  104.120(b),  we  require  that  the  Vessel 
Security  Plan  and  related  security 
documentation  be  made  available  upon 
request  to  the  Coast  Guard  during  a 
scheduled  inspection.  A  scheduled 
inspection  is  an  inspection  such  as  for 
the  issuance  of  a  Certificate  of 
Inspection  or  an  annual  re-inspection 
for  endorsement  on  a  Certificate  of 
Inspection.  For  uninspected  vessels,  we 


intend  to  check  compliance  with  these 
regulations  at  a  frequency  that  is  similar 
to  those  existing  uninspected  vessel 
safety  programs  and  in  conjunction  with 
other  boardings. 

One  commenter  requested  that  we 
clarif\'  §  105.125,  "Noncompliance,"  to 
"focus  on  only  those  areas  of 
noncompliance  that  are  the  core 
building  blocks  of  the  facility  security 
program"  stating  that  the  section 
requires  a  "self-report  (of)  every  minor 
glitch  in  implementation." 

We  did  not  intend  for  §  105.125  to 
require  self-reporting  for  minor 
deviations  from  these  regulations  if  they 
are  corrected  immediatelv.  We  have 
clarified  §§104.125.  105.125.  and 
106.120  to  make  it  clear  that  owners  or  ■■ 
operators  are  required  to  request 
permission  from  the  Coast  Guard  to 
continue  operations  when  temporarily 
unable  to  comply  with  the  regulations. 

We  received  seven  comments 
regarding  waivers,  equivalencies,  and 
alternatives.  Three  commenters 
appreciated  the  flexibility  of  the  Coast 
Guard  in  extending  the  opportunity  to 
apply  for  a  waiver  or  propose  an 
equivalent  security  measure  to  satisfy  a 
specific  requirement.  Pour  commenters 
requested  detailed  information 
regarding  the  factors  the  Coast  Guard 
will  focus  on  when  evaluating 
applications  for  waivers,  equivalencies, 
and  alternatives. 

The  Coast  Guard  believes  that 
equivalencies  and  waivers  provide 
flexibility  for  vessel  owners  and 
operators  with  unique  operations. 
Sections  104.130,  105.130.  and  106.125 
state  that  vessel  or  facility  owners  or 
operators  requesting  waivers  for  any 
requirement  of  part  104.  105.  or  106 
must  include  justification  for  why  the 
specific  requirement  is  unnecessary  for 
that  particular  owner's  or  operator's 
vessel  or  facility  or  its  operating 
conditions.  Section  101.120  addresses 
Alternative  Security  Programs  and 
§  101.130  provides  for  equivalents  to 
security  measures.  We  intend  to  issue 
guidance  that  will  provide  more 
detailed  information  about  the 
application  procedures  and 
requirements  for  waivers,  equivalencies, 
and  the  Alternative  Security  Program. 

Two  commenters  asked  us  to  amend 
§  104.130  regarding  waivers  for  vessels 
in  order  to  explicitly  address  "vessel-to- 
vessel  interfaces." 

Any  vessel  owner  or  operator  may 
apply  for  a  waiver  of  any  requirement  of 
part  104.  including  the  vessel-to-vessel 
activity  provisions,  that  the  owner  or 
operator  considers  unnecessary  in  light 
of  the  nature  of  the  operating  conditions 
of  the  vessel.  We  are  not  adding  any 
explicit  references  to  particular 


I 

60490        Federal  Register/ Vol.  68.  No.  204 /Wednesday,  October  22,  2003 /Rules  and  Regulations 


requirements  that  may  be  waived 
because  listing  these  requirements  could 
be  interpreted  as  the  only  requirements 
that  could  be  eligible  for  a  waiver. 

Two  commenters  stated  that  the 
Master  should  be  added  as  a  party,  in 
addition  to  the  owner  or  operator,  to 
comply  with  MARSEC  Directives. 

We  believe  that  the  ultimate 
responsibilitv  for  ensuring  compliance 
with  33  CFR  part  104  and  MARSEC 
Directives  belongs  to  the  owner  or 
operator.  The  Ma.ster  is  always 
accountable  to  the  owner  or  operator  as 
an  emplovee.  and  is  responsible  for  the 
safety  and  security  of  the  vessel. 

One  commenter  questioned  the  need 
of  long-range  tracking  for  foreign 
vessels.  The  commenter  also  stated  that 
only  flag  states  should  have  the  right  to 
track  their  vessels  worldwide  and  that 
port  states  should  have  only  the 
capability  to  track  vessels  that  have 
indicated  an  intention  to  enter  port. 

We  have  not  addressed  long-range 
tracking  in  this  final  rule  because  it  is 
beyond  the  scope  of  this  regulation. 

Subpart  B — Vtfssel  Security 
Requirpinents 

This  subpart  describes  the 
responsibilities  of  the  vessel  owner, 
operator,  and  personnel  relative  to 
vessel  security.  It  includes  requirements 
for  training,  drills,  recordkeeping,  and 
Declarations  of  Security.  It  identifies 
specific  security  measures,  such  as 
those  for  access  control,  cargo  handling, 
monitoring,  and  particular  classes  of 
vessels. 

Two  commenters  suggested  that  the 
Coast  Guard  should  not  regulate 
security  measures  but  should  establish 
security  guidelines  based  on  facility 
type,  in  essence  creating  a  matrix  with 
"risk-levels"  and  suggested  measures  for 
facility  security. 

Wr  cannot  establish  only  guidelines 
because  the  MTSA  and  SOLAS  require 
us  to  issue  regulations.  We  have 
provided  performance-based,  rather 
than  prescriptive,  requirements  in  these 
regulations  to  give  owners  or  operators 
flexibility  in  developing  security  plans 
tadored  to  vessels'  or  facilities'  unique 
operations. 

One  commenter  asked  who  would  be 
ensuring  the  integrity  of  security 
training  and  exercise  programs. 

Since  the  events  of  September  11, 
2001 .  the  Coast  Guard  has  developed  a 
directorate  responsible  for  port,  vessel, 
and  facility  security.  This  directorate 
oversees  implementation  and 
enforcement  of  the  regulations  found  in 
parts  101  through  106.  Additionally, 
owners  and  operators  of  vessels  and 
facilities  will  be  responsible  for 
recordkeeping  regarding  training,  drills. 


and  exercises.  The  Coast  Guard  intends 
to  review  these  records  during  periodic 
inspections. 

\Ve  received  two  comments  on  the 
requirements  in  §  104.200  regarding 
vessel  owners  and  operators,  stating  that 
the  provisions  in  this  section  are  overly 
burdensome  and  difficult  to  implement. 

We  recognize  that  the  provisions  of 
§  104.200  may  be  challenging  for  some 
vessel  owners  and  operators  to 
implemeiit.  We  have  drafted  this  section 
to  allow  for  maximum  flexibility  while 
ensuring  that  we  address  those  vessels 
and  operations  that  may  be  involved  in 
a  transportation  security  incident. 
Effective  communication  and 
coordination  procedures  for  company 
employees,  vessel  crew,  and  others  with 
whom  they  interact  are  necessary 
elements  of  maritime  security.  We 
believe  that  the  maritime  communitjy',  in 
large  measure,  already  practices  these 
procedures  in  their  current  operations. 
The  intent  of  this  section  is  to  clarify 
those  areas  of  maritime  security  that  we 
believe  every  vessel  owner  and  operator 
must  consider  as  part  of  their 
operations. 

Three  commenters  asked  what 
security  measures  would  be  appropriate 
when  taking  barges  from  line  boats  to 
harbor  boats  to  a  barge  fleeting  area. 

We  understand  that  there  are  many 
diverse  operations  involved  in  the 
movement  of  tugs  and  barges,  especially 
along  rivers.  In  a  towing  vessel's  Vessel 
Security  Assessment,  these  operations 
and  multiple  barge  interface  activities 
must  be  evaluated.  Those  operations 
that  make  a  barge-tug  interface 
vulnerable  to  a  transportation  security 
incident  must  be  mitigated  through 
security  measures  detailed  in  the  Vessel 
Security  Plan  for  both  the  barge  and  the 
towing  vessel.  Stjme  Alternative 
Security  Programs  tailored  to  tug  and 
barge  activities  are  being  developed  and 
may  be  useful  in  meeting  these  security 
requirements. 

Nineteen  commenters  were  concerned 
about  the  rights  of  seafarers  at  facilities. 
One  commenter  stated  that  the  direct 
and  specific  references  to  shore  leave  in 
the  regulations  conform  exactly  with  his 
position  and  the  widespread  belief  that 
shore  leave  is  a  fundamental  right  of  a 
seaman.  One  commenter  stated  that 
coordinating  mariner  shore  leave  with 
facility  operators  is  important  and 
should  be  retained,  stating  that  shore 
leave  for  ships'  crews  exists  as  a 
fundamental  seafarers'  right  that  can  be 
denied  only  in  compelling 
circumstances.  The  commenter  also 
stated  that  chaplains  should  continue  to 
have  access  to  vessels,  especially  during 
periods  of  heightened  security.  Four 
commenters  requested  that  the 


regulations  require  facilities  to  allow 
vessel  personnel  access  to  the  facilities 
for  shore  leave,  or  other  purposes, 
stating  that  shore  leave  is  a  basic  human 
right  and  should  not  be  left  to  the 
discretion  of  the  terminal  owner  or 
operator.  One  commenter  stated  that 
seafarers  are  being  denied  shore  leave  as 
they  cannot  apply  for  visas  in  a  timely 
manner  and  that  seafarers  who  meet  all 
legal  requirements  should  be  permitted 
to  move  to  and  from  the  vessel  through 
the  facility,  subject  to  reasonable 
requirements  in  the  Facility  Security 
Plan.  One  commenter  stated  that  it  is 
the  responsibility  of  the  government  to 
determine  appropriate  measures  for 
seafarers  to  disembark.  One  commenter 
encouraged  the  government  to  expedite 
the  issuance  of  visas  for  shore  leave. 

We  agree  that  coordinating  mariner 
shore  leave  and  chaplains'  access  to 
vessels  with  facility  operators  is 
important  and  should  be  retained. 
Sections  104.200(b)(6)  and  105.200(b)(7) 
require  owners  or  operators  of  vessels 
and  facilities  to  coordinate  shore  leave 
for  vessel  personnel  in  advance  of  a 
vessel's  arrival.  We  have  not  mandated, 
however,  that  facilities  allow  access  for 
shore  leave  because  during  periods  of 
heightened  security  shore  leave  may  not 
be  in  the  best  interest  of  the  vessel 
personnel,  the  facility,  or  the  public. 
Mandating  such  access  could  also 
infringe  on  private  property  rights: 
however,  we  strongly  encourage  facility 
owners  and  operators  to  maximize 
opportunities  for  mariner  shore  leave 
and  access  to  the  vessel  through  the 
facility  by  seafarer  welfare 
organizations.  The  Coast  Guard  does  not 
issue,  nor  can  it  expedite  the  issumg  of. 
visas.  Additionally,  visas  are  a  matter  of 
immigration  law  and  are  beyond  the 
scope  of  these  rules.  Finally,  it  should 
also  be  noted  that  the  government  has 
treaties  of  friendship,  commerce,  and 
navigation  with  several  nations.  These 
treaties  provide  that  seafarers  shall  be 
allowed  ashore  by  public  authorities 
when  they  and  the  vessel  on  which  they 
arrive  in  port  meet  the  applicable 
requirements  or  conditions  for  entry. 
We  have  amended  §§  104.200(b)  and 
105.200(b)  to  include  language  that 
treaties  of  friendship,  commerce,  and 
navigation  should  be  taken  into  account 
when  coordinating  access  between 
facility  and  vessel  owners  and 
operators. 

After  reviewing  §  104.205,  we  made 
non-substantive  editorial  changes  to 
clarif\'  that  Masters  contact  the  Coast 
Guard  via  the  National  Response  Center 
(NRC). 

Two  commenters  requested  that  we 
add  a  provision  that  fully  addresses  the 
"qualified  individual  "  portion  of  the 
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MTSA  by  allowing  a  Company  Security 
Officer.  Vessel  Security  Officer.  Master, 
or  other  individual  to  serve  as  the 
qualified  individual 

The  MTSA  aoes  not  require  a 
company  to  designate  a  person  as  a 
"qualified  individual,"  Our 
requirements  f(3r  the  (Company  Security 
Officer.  Vessel  Security  Officer,  and  the 
Master  embody  the  MTSA  requirement 
that  the  security  plan  identif\  who  has 
full  authority  to  implement  security 
actions  within  a  company. 

One  commenter  stated  that  the 
responsibilities  of  a  Company  Security 
Officer  in  §  104.210  are  too  burdensome, 
too  prescriptive,  and  outside  the 
"realm"  of  what  is  associated  with 
normal  maritime  operations. 

It  is  not  outside  the  realm  of  normal 
maritime  operations  for  a  company  to 
consider  securitv  and  the  company's 
role  in  minimizing  risk.  We  recognize 
that  the  provisions  of  §  104.210  mav  be 
challenging  to  implement  for  some 
Company  Security  Officers.  We  drafted 
this  section  to  maximize  the  flexibility 
of  Company  Sec:urity  Officers  by 
allowing  them  to  delegate 
responsibilities  so  long  as  the  security  of 
the  company's  operations  is  not 
compromised.  The  intent  of  this  section 
is  to  outline  those  responsibilities  that 
we  believe  are  necessary  for  all 
Company  Security  Officers  to  effectively 
implement  the  security  measures 
contained  in  X'essel  Security  Plans. 

Seven  commenters  requested 
clarification  on  the  roles  of  Company 
Security  Officers  and  Vessel  Security 
Officers.  One  commenter  asked  if  they 
may  be  the  same  individual,  or  if  the 
Coast  Guard  intended  to  have  a 
minimum  of  two  security  officers  within 
each  company.  Two  commenters 
requested  that  we  amend  §  104.215  to 
allow  the  Vessel  Security  Officer  to  be 
a  member  of  the  crew  or  a  "regular 
complement  of  the  vessel,"  stating  that 
this  would  provide  additional  flexibility 
in  assigning  Vessel  Security  Officer 
responsibilities  to  others  in  the  vessel's 
industrial  complement  and  would  not 
require  a  specific  notation  of  the  Vessel 
Security  Officer  on  the  vessel's 
Certificate  of  Inspection. 

Sections  104.210(a)(3)  and 
104.215(a)(1)  do  not  preclude  an  owner 
or  operator  of  a  company  that  owns 
vessels  from  appointing  the  same 
individual  as  both  the  Company 
Security  Officer  and  Vessel  Security 
Officer.  The  Company  Securitv  Officer 
may  also  be  the  Vessel  Security  Officer. 
provided  he  or  she  is  able  to  perform  the 
duties  and  responsibilities  required  of 
both  positions.  Generally,  this  provision 
is  for  vessels  operating  on  restricted 
routes  in  a  single  COTP  zone  and  for 


unmanned  vessels.  Under 
§  104.215(a)(2).  however,  the  Vessel 
Security  Officer  for  manned  vessels 
must  be  the  Master  or  a  member  of  the 
crew.  While  we  are  making  amendments 
to  §  104.215  to  clarify  security 
responsibilities  for  unmanned  vessels, 
we  are  not  amending  this  section  to 
explicitly  identify  the  personnel  that 
can  be  designated  as  crew  because  we 
intended  the  term  "crew  "  to  be 
sufficiently  broad  and  include  those 
persons  that  constitute  the  "regular 
complement  of  the  vessel."  A  vessel's 
Certificate  of  Inspection  is  issued  under 
Title  46  of  the  Code  of  Federal 
Regulations  and  delineates  crew  as  the 
vessels'  complement  for  the  safe 
operation  and  navigation  of  the  vessel. 
While  33  CFR  chapter  I,  subchapter  H 
focuses  on  security,  the  broader 
interpretation  of  "crew"  includes 
individuals  and  crew  necessar\'  for  the 
safe  operation  and  navigation  of  the 
vessel  as  well  as  those  "persons  in 
addition  to  the  crew.  "  Thus,  a 
Certificate  of  Inspection  need  not  be 
amended  to  include  a  reference  to  the 
Vessel  Security  Officer. 

Nine  commenters  requested  formal 
alternatives  to  Facility  Security  Officers. 
Company  Security  Officers,  and  Vessel 
Security  Officers  much  like  the 
requirements  of  the  Oil  Pollution  Act  of 
1990,  which  allow  for  alternate 
qualified  individuals.  Parts  104,  105, 
and  106  provide  flexibility  for  a 
Company,  Vessel,  or  Facility  Security 
Officer  to  assign  security  duties  to  other 
vessel  or  facility  personnel  under 
§§  104.210(a)(4).  104.215(a)(5). 
105.205(a)(3),  and  106.310(a)(3).  An 
owner  or  operator  is  also  allowed  to 
designate  more  than  one  Company, 
Vessel,  or  Facility  Security  Officer. 
Because  Company,  Vessel,  or  Facility 
Security  Officer  responsibilities  are  key 
to  security  implementation,  vessel  and 
facility  owners  and  operators  are 
encouraged  to  assign  an  alternate 
Company,  Vessel,  or  Facility  Security 
Officer  to  coordinate  vessel  or  facility 
security  in  the  absence  of  the  primary 
Company,  Vessel,  or  Facility  Security 
Officer. 

One  commenter  stated  that  allowing 
the  Vessel  Security  Officer  and  Facility 
Security  Officer  to  perform  collateral 
non-security  duties  is  not  an  adequate 
response  to  risk. 

Security  responsibilities  for  the 
Company,  Vessel,  and  Facility  Security 
Officers  in  parts  104,  105.  and  106  may 
be  assigned  to  a  dedicated  individual  if 
the  owners  or  operators  believe  that  the 
responsibilities  and  duties  are  best 
served  by  a  person  with  no  other  duties. 

Two  commenters  requested  amending 
§  104.210  regarding  the  duties  of  the 


Company  Security  Officer  to  include 
explicit  consideration  of  vessel-to-vessel 
activities. 

The  responsibilities  in  §  104.210  are 
in  addition  to  requirements  specified 
elsewhere  in  part  104.  Securitv  duties 
relating  to  vessel-to-vessel  activities  are 
not  specifically  assigned  to  either  the 
Company  Security  Officer  or  the  Vessel 
Security  Officer.  Vessel-to-vessel 
activities  are  addressed  in  §  104.250(a). 
where  the  vessel  owner  or  operator  must 
ensure  that  there  are  measures  for 
interfacing  with  facilities  and  other 
vessels  at  all  MARSEC  Levels.  This 
provides  the  owner  or  operator  of  the 
vessel  the  flexibility  to  determine  the 
most  appropriate  personnel  to  handle 
vessel-to-vessel  security  concerns  for 
their  specific  operations. 

One  commenter  stated  that  it  is 
unreasonable  and  unenforceable  to 
require  the  Company  Security  Officer  of 
a  foreign  company,  not  headquartered  in 
the  U.S.,  to  be  knowledgeable  of  U.S. 
domestic  regulations.  Similarly,  one 
commenter  stated  that  it  is  unreasonable 
and  unenforceable  for  us  to  require  the 
Facility  Security  Officer  to  be  trained  in 
relevant  international  laws,  codes,  and 
recommendations. 

We  disagree.  Foreign  flag  vessels  are 
required  to  comply  with  these 
regulations,  including  the  Company 
Security  Officer  requirements.  However, 
we  do  provide  that  those  vessels 
required  to  comply  with  SOLAS  and  the 
ISPS  Code  will  comply  with  these 
regulations  by  having  on  board  an  ISSC 
and  a  Vessel  Security  Plan  that  meets 
the  requirements  of  SOLAS  XI-2  and 
the  ISPS  Code,  part  A.  taking  into 
account  the  relevant  provisions  of  the 
ISPS  Code,  part 

B.  Paragraph  13.1.3  of  part  B 
expressly  states  that  the  Company 
Security  Officer,  among  other  security 
personnel,  should  have  knowledge  of 
"relevant"  government  legislation  and 
regulations,  which  clearly  is  not  limited 
solely  to  those  of  the  fiag  state. 
Therefore,  the  requirement  in  the 
regulations  reflects  the  international 
standard.  Furthermore,  we  do  prescribe 
additional  domestic  security 
requirements  for  some  foreign  vessels, 
such  as  cruise  ships.  Therefore,  as  a 
practical  matter.  Company  Security 
Officers  must  be  knowledgeable  of  these 
regulations  to  adequately  perform  their 
duties. 

One  commenter  requested  that  the 
Company  Security  Officer  be  allowed  to 
liaise  with  the  Coast  Guard  at  the 
District,  Area,  or  Headquarters  level 
rather  than  the  local  COTP. 

We  agree  that  effective 
communication  may  be  established 
between  the  Company  Security  Officer 
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and  one  or  more  COTPs  and  that  for 
some  conipanips.  effective 
communitatioiis  with  the  Coast  Guard 
mav  be  at  the  District,  Area,  or 
Headquarters  level:  therefore,  wo  are 
amending  the  definition  of  "Company 
Securitv  Officer"  in  part  101  of  this 
subchapter  to  remove  the  specific 
reference  to  the  CCDTP. 

We  recei\ed  three  comments  on  the 
requirements  of  ^  104.215  regarding  the 
responsibilities  of  the  Vessel  Security 
Officer,  stating  that  the  provisions  are 
too  bard(!nsome.  too  prescriptive,  and 
outside  the  "realm"  of  what  is 
associated  with  vessel  crewmembers" 
duties. 

It  is  not  outside  the  realm  of  a  vessel 
crew's  duties  to  consider  security  and 
their  role  in  minimizing  risk;  we  also 
recognize  that  not  every  crewmember 
would  be  able  to  meet  the  challenging 
Vessel  Securitv  Officer  provisions  of 
f^  104.215.  The  intent  of  this  section  is 
to  outline  those  responsibilities  that  we 
believe  are  necessar\'  for  all  Vessel 
Security  Officers  to  effectively 
implement  the  securitv  measures 
contained  in  Vessel  Security  Plans. 
However,  we  have  also  constructed  this 
section  to  maximize  the  flexibility  of 
Vessel  Security  Officers  by  allowing 
them  to  assign  security  duties  to  other 
crewmembers  so  long  as  the  security  of 
the  vessel's  operations  is  not 
compromised.  In  this  way,  other 
crewmembers  can  assist  the  Vessel 
Security  Officer  and  learn  about  security 
related  duties.  Additionally,  we  allow 
persons  to  display  general  knowledge, 
which  they  may  acquire  through 
training  or  through  equivalent  job 
experience. 

We  received  seven  comments  on  the 
training  of  security  personnel.  One 
commenter  believes  that  the  addition  of 
a  Vessel  Security  Officer  course  is  "just 
the  latest  of  a  long  line  of  new 
requirements  that  are  becoming  an 
unreasonable  burden  on  Merchant 
Marine  Officers."  One  commenter 
requested  that  the  Coast  Guard  develop 
materials,  course  books,  and  videos  to 
be  used  by  the  industry  to  conduct 
security  training.  One  commenter  stated 
that  the  Coast  Guard  should  develop  a 
training  standard  consistent  with  the 
International  Convention  for  Standards 
of  Training.  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW).  Two  commenters  stated  that 
formal  security  training  for  mariners, 
including  Company  Security  Officers, 
be(.;ome  mandatory  as  soon  as  possible. 
One  commenter  urged  DHS  to  establish 
an  integrated  training  program  for 
Facility  Securitv  Officers 

We  have  worked  with  several  other 
Federal  agencies  and  industry  experts 


on  training  for  the  maritime  industry 
and  recognize  that  the  cumulative 
requirements  for  a  new  mariner  are 
extensive.  Accordingly,  we  do  not 
currently  require  formal  training  or 
classroom  courses  for  Vessel  Security 
Officers,  and  the  standards  being 
developed  through  section  109  of  the 
MTSA  are  intended  to  be  flexible  and 
dynamic.  We  are  working  on 
competencies  and  model-course 
standards  with  the  Maritime 
Administration  (MARAD)  through  IMO. 
As  discussed  in  the  preamble  to  the 
temporary  interim  rule  (68  FR  39253) 
(part  101),  there  are  continuing 
internatioBal  training  initiatives  that 
have  proposed  seven  course  frameworks 
that  coincide  with  requirements  under 
section  109  of  the  MTSA.  The  training 
competencies  found  in  the  ISPS  Code 
and  repeated  domestically  in  the  MTSA 
ensure  a  streamlined  approach  so 
mariners  worldwide  will  face  the  same 
competencies.  Completion  of  a  single 
course  wiD  satisfy  both  national  and 
international  standards.  As  presently 
proposed,  the  training  may  take  place  in 
a  formal  classroom  setting  or  may  be 
conducted  on  board  a  vessel  or  in  other 
suitable  settings.  It  is  the  overarching 
goal  of  the  international  community  to 
incorporate  this  security  training  into 
the  requirements  of  STCW. 

We  received  19  comments  regarding 
the  Vessel  Security  Officer  requirement 
for  towing  and  unmanned  vessels.  Six 
commenters  disagreed  with  the 
requirement  for  towing  vessels  to  have 
a  Vessel  Security  Officer,  stating  it  is  an 
impractical  requirement  for  a  two-man 
harbor-tou'ing  vessel  and  will  not 
enhance  sjBcurity.  Nine  commenters 
asked  that  the  regulatory  language  be 
revised  toclarify  whether  the  Master  of 
the  vesselimay  be  appointed  as  the 
Vessel  Security  Officer.  One  commenter 
asked  if  the  Vessel  Security  Officer  can 
be  designated  by  title  instead  of  by 
name.  Thtee  commenters  felt  that  the 
responsibilities  of  the  Vessel  Securitv 
Officer  in'§  104.215(a)(3)  and  (4)  should 
fall  to  the  Company  Security  Officer. 

We  have  required  Vessel  Security 
Officers  oh  towing  vessels  greater  than 
8  meters  that  engage  in  towing  barges 
transporting  hazardous  or  dangerous 
cargos,  befcause  it  is  imperative  that  the 
responsibility  for  security  on  these 
vessels  bei  clearly  established. 
Recognizing  that  some  of  these  towing 
vessels  will  have  a  small  crew 
complement,  we  have  not  prohibited  the 
Master  from  being  the  Vessel  Security 
Officer.  We  have  clarified  this  by 
amending  §  104.215(a)(2)  to  include  a 
specific  reference  to  the  Master.  Section 
104.200  provides  that  the  Vessel 
Security  Officer  can  be  designated  by 


name  or  by  title;  therefore,  we  have  not 
amended  this  section.  The  duties  of  the 
Vessel  Security  Officer  ensure  that  a 
knowledgeable  person  is  on  board  or  is 
directly  responsible  for  coordinating  the 
implementation  of  the  Vessel  Security 
Plan.  We  did  not  intend  to  preclude  a 
Company  Security  Officer  from  also 
serving  as  a  Vessel  Security  Officer  for 
a  towing  or  unmanned  vessel.  We  have 
amended  §  104.210(a)(3)  to  i;larify  that 
the  Company  Security  Officer  may  ser\'e 
as  a  Vessel  Security  Officer,  provided 
that  he  or  she  is  able  to  perform  the 
duties  and  responsibilities  of  a 
Company  Security  Officer. 

Eight  commenters  disagreed  with  the 
requirement  that  a  Vessel  Security 
Officer  must  be  a  crewmember  because 
it  is  contradictorv  for  unmanned 
vessels. 

We  recognize  that,  for  an  unmanned 
vessel,  the  requirement  in  §  104.215  is 
not  explicit  as  to  whether  the  Vessel 
Security  Officer  must  be  a  member  of 
the  crew.  We  have  amended  *j  104.215 
to  clarifx'  that  a  Vessel  Security  Officer 
for  unmanned  vessels  must  be  an 
employee  of  the  company  rather  than  a 
member  of  the  crew. 

Two  commenters  requested  that 
§  104.215(c)(4)  and  (5)  be  amended  to     ^ 
include  the  Master  of  the  vessel  in  all 
proposed  changes  to,  or  problems  with, 
the  Vessel  Security  Plan,  stating  that  the 
present  regulatory  language  implies  that 
the  Master  of  the  vessel  need  not  be 
included  in  important  security  actions 
regarding  the  vessel. 

It  is  the  responsibility  of  the  Company 
Security  Officer  to  ensure  a  Ves.sel 
Security  Plan  is  modified  whenever 
necessary.  In  order  for  the  Vessel 
.Security  Officer  to  adequately  perform 
required  duties,  it  is  imperative  that  the 
Vessel  Security  Officer  be  able  to 
propose  modifications  to  the  Company 
Security  Officer  who  is  ultimately 
responsible  for  making  the  necessary 
amendments.  Sections  104.215(c)(4)  and 
(5)  do  not  preclude  the  Master,  or  any 
other  personnel  with  security  duties, 
from  being  involved  in  modifications  to 
the  Vessel  Security  Plan.  We  anticipate 
that  the  Master  and  other  persoitnel 
with  security  duties  will  most  likely  be 
involved  in  those  modifications,  and  do 
not  believe  that  these  personnel  must  be 
given  the  specific  responsibilities  for 
reviewing  potential  changes  to  the 
Vessel  Security  Plan. 

One  commenter  requested  that  we 
amend  language  in  §  104.220(c)  to  read 
"Identify  suspicious  activity  that  could 
indicate  actions  that  may  threaten 
security." 

To  remain  consistent  with  the  ISPS 
Code  requirements,  we  did  not  amend 
the  language  in  §  104.220(c);  however. 
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the  intent  of  the  wording  in  §  104.220(c) 
encompasses  the  concept  of  "identifying 
suspicious  activity  that  could  indicate 
actions  that  may  threaten  security." 

Two  commenters  suggested  that 
ferries  be  exempt  from  the  "while  at 
sea"  clause  in  §  104.220(i)  that  requires 
company  or  vessel  personnel 
responsible  for  security  duties  to  have 
knowledge  on  how  to  test  and  calibrate 
security  equipment  and  systems  and 
maintain  them,  arguing  that  ferries  are 
not  oceangouig  and,  therefore,  typically 
use  a  manufacturer's  service 
representative*  to  perform  equipment 
testing  and  calibration  while  at  the 
dock.  In  addition,  one  commenter 
requested  clarification  on  whether  a 
manufacturer's  technical  expert  couhi 
be  used  to  perform  regulariv  planned 
maintenance  at  the  ferry  terminal. 

We  disagree  with  exempting  ferr\'  or 
fac;ility  securitv  personnel  from 
understanding  how  to  test,  calibrate,  or 
maintain  security  equipment  and 
systems.  However,  §§  104.220  and 
105.210  provide  the  companv  the 
flexibility  to  determine  who  should 
have  an  understanding  of  how  to  test, 
calibrate,  and  maintain  security 
equipment  and  systems.  By  stating 
"company  and  vessel  personnel 
responsible  for  security  duties 
must*    *    *.  as  appropriate,"  we  have 
allowed  a  company  to  write  a  Vessel  or 
Facility  Security  Plan  that  outlines 
responsibilities  for  security  equipment 
and  systems.  If  the  company  chooses  to 
have  company  security  personnel  hold 
that  responsibility,  then  vessel  or 
facility  security  personnel  would  simply 
have  to  know  how  to  contact  the  correct 
company  security  personnel  and  know 
how  to  implement  interim  measures  as 
a  result  of  equipment  failures  either  at 
sea  or  in  port.  Sections  104.220  and 
105.210  do  not  preclude  a 
manufacturer's  service  representative 
from  performing  equipment 
maintenance,  testing,  and  calibration. 

Two  commenters  requested  that 
ferries  and  their  terminals  be  exempt 
from  conducting  physical  screening. 
and  therefore,  should  also  be  exempt 
from  §§104.220(1)  and  105.210(1).  which 
require  security  personnel  to  know  how 
to  screen  persons,  personal  effects, 
baggage,  cargo,  and  vessel  stores. 

\Ve  disagree  with  exempting  ferries 
and  their  terminals  from  the  screening 
requirement  and,  therefore,  will 
continue  to  require  that  certain  security 
personnel  understand  the  various 
methods  that  could  be  used  to  conduct 
physical  screening.  Because  ferries 
certificated  to  carry  more  than  150 
passengers  and  the  terminals  that  ser\'e 
them  may  be  involved  in  a 
transportation  security  incident,  it  is 


imperative  that  security  measures,  such 
as  access  control,  be  implemented. 
Section  104.292  provides  passenger 
vessels  and  ferries  alternatives  to 
identification  checks  and  passenger 
screening.  However,  it  does  not  provide 
alternatives  to  the  requirements  for 
cargo  or  vehicle  screening.  Thus,  ferry 
security  personnel  assigned  to  screening 
duties  should  know  the  methods  for 
physical  screening.  There  is  no 
corresponding  alternative  to  §  104.292 
for  terminals  ser\'ing  ferries  carr\'ing 
more  than  150  passengers:  therefore, 
terminal  security  personnel  assigned  to 
screening  duties  should  also  know  the 
methods  for  physical  screening. 

Forty-one  commenters  requested  that 
§§  104.225,  105.215,  and  106,220  be 
either  reworded  or  eliminated  because 
the  requirement  to  provide  detailed 
security  training  to  all  contractors  who 
work  in  a  vessel  or  facility  or  to  facility 
employees,  even  those  with  no  security 
responsibilities  such  as  a  secretary  or 
clerk,  is  impractical,  if  not  impossible. 
The  commenters  stated  that,  unless  a 
contractor  has  specific  security  duties,  a 
contractor  should  only  need  to  know- 
how,  when,  and  to  whom  to  report 
anything  unusual  as  well  as  how  to 
react  during  an  emergency.  One 
commenter  suggested  adding  a  new* 
section  that  listed  specific  training 
requirements  for  contractors  and 
vendors. 

The  requirements  in  §§  104,225. 
105.215,  and  106.220  are  meant  to  be 
basic  security  and  emergency  procedure 
training  requirements  for  all  personnel 
working  in  a  vessel  or  facility.  In  most 
cases,  the  requirement  is  similar  to  the 
basic  safety  training  given  to  visitors  to 
ensure  that  they  do  not  enter  areas  that 
could  be  harmful.  To  reduce  the  burden 
of  these  general  training  requirements, 
we  allowed  vessel  and  facility  owners 
and  operators  to  recognize  equivalent 
job  experience  in  meeting  this 
requirement.  However,  we  believe 
contractors  need  basic  security  training 
as  much  as  any  other  personnel  working 
on  the  vessel  or  facility.  Depending  on 
the  vessel  or  facility,  providing  basic 
security  training  (e.g.,  how  and  when  to 
report  information,  to  whom  to  report 
unusual  behaviors,  how  to  react  during 
an  emergency)  could  be  sufficient.  To 
emphasize  this,  we  have  amended 
§§  104.225,  105.215,  and  106.220  to 
clarify  that  the  owners  or  operators  of 
vessels  and  facilities  must  determine 
what  basic  security  training 
requirements  are  appropriate  for  their 
operations. 

Tw'o  commenters  requested  that  the 
word  "seasonal"  be  deleted  from 
§  104.230(b)(1)  regarding  requirements 
for  drills,  stating  that  the  word 


"seasonal"  is  irrelevant  for  owners  and 
operators  of  uninspected  vessels. 

We  disagree  that  the  word  "seasonal" 
is  irrelevant  because  33  CFR  subchapter 
H  covers  a  diverse  population  of  vessels 
and  facilities,  some  of  whose  owners 
and  operators  consider  their  operations 
"seasonal"  in  nature.  It  is  imperative 
that  the  subset  of  owners  and  operators 
of  vessels  who  consider  their  operations 
"seasonal,  "  whether  inspected  or 
uninspected,  know  that  they  must 
comply  with  the  requirements  in 
§  104.230(b)(1). 

Two  commenters  recommended  that 
drills  only  be  required  for  manned 
vessels  in  §  104.230  since  it  is  not 
possible  to  conduct  a  drill  on  an 
unmanned  barge. 

We  agree  that  the  nature  of  unmanned 
barges  precludes  the  intensive 
personnel  drills  required  for  testing  the 
proficiency  of  vessel  personnel. 
However,  each  vessel  subject  to  part 
104,  whether  manned  or  unmanned,  is 
required  to  submit  a  Vessel  Securitv 
Plan  for  approval  that  includes  drill  and 
exercise  requirements.  Under 
§  104.230(b)(2),  this  plan  should  include 
those  drill  requirements  that  are 
appropriate  for  the  nature  and  scope  of 
that  vessel's  activity  and  adequatelv 
prepare  the  Vessel  Security  Officer  to 
respond  to  those  threats  the  vessel  is 
most  likely  to  encounter. 

Sixteen  commenters  stated  that 
requirements  in  §  104.230(b)(4)  are 
unreasonable  for  vessels  with  2  to  3- 
person  crews,  stating  that  the 
requirements  that  a  drill  must  be 
conducted  if  one  of  the  personnel  is 
replaced,  which  could  be  as  often  as 
daily,  is  burdensome.  Additionally, 
three  commenters  suggested  that 
crewmembers  should  receive  credit  for 
drills  that  they  participate  in  while  on 
board  other  similar  vessels. 

We  agree  that  it  could  be  difficult  to 
conduct  drills  for  companies  that  rotate 
crews  frequently  or  have  standing  relief 
crews.  We  have,  therefore,  amended 
§  104.230  to  allow  companies  that 
operate  vessels  of  similar  design  not 
subject  to  SOLAS  to  develop  training 
and  drill  schedules  that  are  more 
appropriate  to  their  operations  while 
keeping  the  standard  of  25  percent.  For 
example,  a  company  operating  several 
similar  towing  vessels  could  hire  new 
crewmembers,  have  them  participate  in 
a  drill  on  board  one  towing  vessel,  then 
rotate  those  crewmembers  to  any  of  the 
similar  vessels  within  that  same 
company's  fleet  without  needing  to 
conduct  another  drill  for  the  moved 
crewmembers.  Finally,  we  added  the 
word  'from  "  between  "week"  and 
"whenever"  in  §  104.230(b)(4)  for 
clarity. 
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One  comnienter  agreed  with  our 
inclusion  of  tabletop  exercises  as  a  cost- 
effective  means  of  exercising  the 
security  plan. 

Three  commenters  requested  that 
annual  exercises  be  conducted  every  3 
years,  arguing  that  current  drills  are 
alread\  too  burdensome. 

We  believe  that  exercising  the  Vessel 
Security  Plan  frequently  is  essential  to 
ensure  the  plan  is  effectively 
implcmentpd:  therefore,  we  have  kept 
the  annual  requirement  for  an  exercise 
of  the  Vessel  Security  Plan.  Recognizing 
that  participation  in  exercises  can  be 
time  consuming  and  challenging  to 
coordinate,  we  have  allowed  and 
encourage  vessel  owners  and  operators 
to  combine  security  exercises  with  other 
exercises  as  stated  in  «?  104.230(c){2)(iii). 

Nine  commenters  stated  that 
companies'  should  be  able  to  take  credit 
toward  fulfilling  the  drill  and  exercise 
requirements  for  actual  incidents  or 
threats,  as  under  §  103.515. 

We  agree  that,  during  an  increased 
MARSEC  Level,  vessel  and  facility 
owners  and  operators  may  be  able  to 
take  credit  for  implementing  the  higher 
security  measures  in  their  security 
plans.  However,  there  are  cases  where  a 
vessel  or  facility  implementing  a  Vessel 
or  Facility  Securitv  Plan  may  not  attain 
the  higher  MARSEC  Level  or  othenvise 
not  be  required  to  implement  sufficient 
provisions  of  the  plan  to  qualify  as  an 
exercise.  Theref(jre,  we  have  amended 
parts  104.  105,  and  106  to  allow  an 
actual  increase  in  MARSEC  Level  to  be 
credited  as  a  drill  ol-  an  exercise  if  the 
increase  in  MARSEC  Level  meets 
certain  parameters,  In  the  case  of  OCS 
facilities,  this  type  of  credit  must  be 
approved  by  the  Coast  Guard  in  a 
manner  similar  to  the  provision  found 
in  «?  103.515  for  the  AMS  Plan 
requirements. 

One  commenter  stated  that  the 
language  in  §  105.225,  regarding 
recordkeeping,  does  not  specify  where 
the  records  should  be  kept.  The 
commenter  stated  that  it  is  presumed 
that  such  records  may  be  kept  off-site  in 
a  secure  location  accessible  to  the 
Facility  Security  Officer  and  other 
appropriate  personnel.  One  commenter 
asked  for  clarification  of  sensitive 
security  informatuiu  because  there  is  no 
suitable  place  for  such  information  to  be 
protected  on  board  an  unmanned  .vessel. 
One  commenter  recommended  that 
records  be  kept  onshore  and  not  on 
board  the  ve^ssel. 

•Sections  104.235(a)  and  105.225(a) 
state  tliat  the  records  must  be  made 
available  to  the  Coast  Guard  upon 
request,  and  §§  104.235(c)  and 
105.225(c)  state  that  the  records  must  be 
protected  from  unauthorized  access. 


Therefore,  a  facility  or  vessel  owner  or 
operator  must  ensure  that  records  are 
kept  safely  and  also  are  available  for 
inspection  by  the  Coast  Guard  upon 
request,  but  the  records  do  not 
necessarily  have  to  be  kept  at  the  facility 
or  on  board  the  vessel. 

Seven  commenters  stated  that  security 
records  for  harbor  boats  should  be 
readily  available  but  should  not  be 
maintained  on  the  vessel  for  the  security 
of  those  records. 

We  agree,  and  in  §  104.235(a),  we 
state  that  the  Vessel  Security  Officer 
must  keep  records  and  make  them 
available  to  the  Coast  Guard  upon 
request.  For  vessels  that  make  only 
drnnestic  voyages,  with  the  exception  of 
Declarations  of  Security,  these  records 
may  be  kept  somewhere  other  than  on 
board  the  vessel,  so  long  as  they  can  be 
made  available  to  the  Coast  Guard 
expeditiouslv  upon  request.  For  vessels 
subject  to  SOLAS,  the  ISPS  Code,  part 
A,  section  10  requires  records  to  be  kept 
on  board. 

Five  commenters  stated  that 
recordkeeping  requirements  should  be 
limited  to  manned  vessels.  One 
commenter  recommended  that  the 
Company  Security  Officer  maintain  and 
update  all  information  for  uiimanned 
vessel  security. 

We  disagree  with  the  commenters. 
The  regulations  allow  for  a  Vessel 
Security  Officer  to  be  a  company 
representative  for  unmanned  vessels 
and  to  be  directly  responsible  for 
executing  the  recordkeeping 
requirements  as  specified  in  §  104.235. 
The  requirements  do  not  preclude  the 
Vessel  Security  Officer  from  performing 
other  dutips  within  the  organization, 
such  as  the  Vessel  Security  Officer  iof- 
unmanned  vessels,  provided  he  or  she 
is  able  to  perform  the  duties  and 
responsibilities  required  of  the 
Company  Security  Officer,  We  agree 
that  the  nature  of  operations  for  an 
unmanned  barge  makes  recordkeeping 
different  from  that  on  a  manned  vessel; 
however,  each  vessel  subject  to  part  104, 
whether  manned  or  unmanned,  must 
include  recordkeeping  to  ensure 
compliance.  The  regulations  do  not 
preclude  the  Company  Security  Officer 
from  being  assigned  the  recordkeeping 
duties  for  unmanned  vessels. 

Two  commenters  recommended  that  a 
sentence  be  added  to  the  end  of 
§  105.225(b)(1)  that  reads:  "Short 
domain  awareness  and  other 
orientation-type  training  that  may  be 
given  to  contractor  and  other  personnel 
temporarily  at  the  facility  and  not 
involved  in  security  functions  need  not 
be  recorded."  The  commenters  stated 
that  this  change  would  eliminate  the 


unnecessary  recordkeeping  for  this 
general  "domain  awareness"  training. 

We  agree  that  the  recordkeeping 
requirements  in  §  105.225  for  training 
are  broad  and  may  capture  training  that, 
while  necessary,  does  not  need  to  be 
formallv  recorded.  Therefore,  we  have 
amended  the  requirements  in 
§  105.225(b)(1)  to  only  record  training 
held  to  meet  §  105.210.  We  have  also 
made  corresponding  changes  to 
§§  104.235(b)(1)  and  106.23U(b)(l). 

Twelve  commenters  inquired  about 
the  recordkeeping  requirements  for 
Declarations  of  Security.  One 
commenter  asked  how  long  Declarations 
of  Security  must  be  kept.  Three 
commenters  suggested  the  retention  for 
Declarations  of  Security  should  align 
with  the  Declarations  of  Inspection 
requirement  of  30  days.  Two 
commenters  asked  how  the  Coast  Guard 
would  enforce  the  requirement  to 
maintain  the  la.st  10  Declarations  of 
Security  when  a  vessel  may  not  yet  have 
acquired  10  Declarations  of  Security. 

As  specified  under  §  104.235(b)(7), 
manned  vessels  must  keep  on  board  the 
vessel  a  copy  of  the  last  10  Declarations 
of  Security  and  a  copy  of  each 
continuing  Declaration  of  Security  for  at 
least  90  days  after  the  end  of  its  effective 
period.  We  require  both  vessels  and 
■facilities  to  retain  Declarations  of 
Securitv  after  they  expire.  We  require 
vessels~to  retain  Declarations  of  Security 
for  their  last  10  port  visits.  In  order  to 
roughly  align  the  facility's  retention 
requirement,  as  closely  as  possible,  with 
the  vessel's  retention  requirement,  we 
estimated  the  a\erage  voyage  of  an 
ocean-going  vessel.  Doing  this,  we 
determined  that  a  facility's  90-day 
retention  period  would  more  closely 
align  with  the  vessel's  10-port  visit 
retention  period  rather  than  the  30-day 
period  used  for  Declarations  of 
Inspection.  We  recognize  that  many 
factors,  such  as  not  being  within  U.S. 
waters  during  MARSEC  Levels  2  and  3, 
may  delay  a  vessel's  ability  to 
accumulate  10  Declarations  of  Security. 
If  a  vessel  has  on  board  fewer  than  the 
number  of  Declarations  of  Security 
required  in  §  104.233(b)(7),  we  will 
accept  this  vessel  as  meeting  the  intent 
of  the  section  so  long  as  it  can  be 
verified  that  the  vessel  was  not  required 
to  complete  more  than  the  number  of 
Declarations  of  Security  kept  on  board. 

One  commenter  stated  that  the 
Company  Security  Officer  rather  than 
die  Vessel  Security  Officer  shoidd 
certify  the  certified  letter  required  by 
S  104.235(b)(8),  which  states  the  date 
the  annual  audit  of  the  Vessel  Security 
Plan  was  completed.  The  commenter 
staled  that  this  would  focus  the 
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section's  security  and  administrative 
responsibilities  at  a  single  level. 

We  disagree  with  the 
recommendation  to  substitute  the 
Company  Security  Officer  for  the  Vessel 
Security  Officer  in  §  104.235(b)(8) 
because  that  section  generally  places 
recordkeeping  requirements  on  the 
Vessel  Security  Officer  However,  we 
have  amended  the  section  to  allow 
either  the  Vessel  Secvuity  Officer  or  the 
Company  Security  Officer  to  certify  the 
annual  audit  letter  because  this  will 
align  better  with  §  104.415(b),  which 
allows  either  the  Company  Security 
Officer  or  Vessel  Security  Officer  to 
ensure  the  performance  of  the  aimual 
audit. 

Three  commenters  stated  that  the 
record  of  the  annual  audit  of  the  Vessel 
Security  Plan  should  be  certified  and 
kept  by  the  Company  Security  Officer 
for  barges  and  towing  vessels,  not  the 
Vessel  Security  Officer. 

In  §  104.2,35(b)(8).  we  require  an 
annual  audit  letter  to  be  kept  by  the 
Vessel  Security  Officer.  The  annual 
audit  certifies  that  the  Vessel  Security 
Plan  continues  to  meet  the  applicable 
requirements  of  this  part.  Therefore,  it  is 
appropriate  that  the  Vessel  Security 
Officer  keep  the  annual  audit  letter  with 
the  Vessel  Security  Plan. 

One  commenter  asked  if  foreign 
vessels  must  have  the  Vessel  Security 
Assessment  on  board. 

If  the  vessel  is  issued  an  ISSC  by  its 
flag  state  attesting  to  its  compliance 
with  the  ISPS  Code,  we  will  not  require 
the  vessel  to  have  a  Vessel  Security 
Assessment  nn  board.  We  will  ensure 
that  the  vessel  is  implementing  an 
effective  Vessel  Security  Plan,  which 
must  address  identified  vulnerabilities, 
through  an  aggressive  Port  State  Control 
program. 

We  received  28  comments  regarding 
communication  of  changes  in  the 
MARSEC  Levels.  Most  commenters 
w'ere  concerned  about  the  Coast  Guard's 
capability  to  communicate  timely 
changes  in  MARSEC  Levels  to  facilities 
and  vessels.  Some  stressed  the 
importance  of  MARSEC  Level 
information  reaching  each  port  area  in 
the  COTP's  zone  and  the  entire 
maritime  industry.  Some  stated  that 
local  Broadcast  Notice  to  Mariners  and 
MARSEC  Directives  are  flawed  methods 
of  communic:ation  and  stated  that  the 
only  acceptable  means  to  communicate 
changes  in  MARSEC  Levels,  from  a 
timing  standpoint,  are  via  e-mail, 
phone,  or  fax  as  established  by  each 
COTP. 

MARSEC  Level  changes  are  generally 
issued  at  the  Commandant  level  and 
each  Marine  Safety  Office  (MSO)  will  be 
able  to  disseminate  them  to  vessel  and 


facility  owners  or  operators,  or  their 
designees,  by  various  means. 
Communication  of  MARSEC  Levels  will 
be  done  in  the  most  expeditious  means 
available,  given  the  characteristics  of  the 
port  and  its  operations.  These  means 
will  be  outlined  in  the  AMS  Plan  and 
exercised  to  ensure  vessel  and  facility 
owners  and  operators,  or  their 
designees,  are  able  to  quickly 
communicate  with  us  and  vice-versa. 
Because  MARSEC  Directives  will  not  be 
as  expeditiously  communicated  as  other 
COTP  Orders  and  are  not  meant  to 
communicate  changes  in  MARSEC 
Levels,  we  have  amended  §  101.300  to 
remove  the  reference  to  MARSEC 
Directives. 

Two  commenters  requested  that 
§  104.240(a)  and  (b)(1)  be  amended  to 
specif)'  that  vessels  must  implement 
appropriate  security  measures  before 
interfacing  with  facilities  that  are  not 
located  in  a  port. 

We  agree  tnat  the  vessel  owner  or 
operator,  once  notified  of  a  change  in 
MARSEC  Level,  must  implement 
appropriate  security  measures  before 
interfacing  with  a  facility'  that  is  not 
located  in  a  port  area.  Facilities  covered 
under  part  105  will  be  within  a  port; 
facilities  located  on  the  Outer 
Continental  Shelf,  however,  may  not  be 
included  in  a  port.  These  OCS  facilities 
should  have  similar  security  provisions 
to  ports  to  ensure  security.  Therefore, 
we  are  amending  §  104.240  to  ensure 
that  the  vessel  owner  or  operator  is 
required  to  implement  appropriate 
security  measures  in  accordance  with  its 
Vessel  Security  Plan  prior  to  interfacing 
with  an  OCS  facility. 

One  commenter  said  that  only 
manned  vessels  are  capable  of  calling  to 
verify  attainment  of  increased  MARSEC 
Levels  and  recommended  that  the 
Facility  Security  Officer  be  required  to 
report  attainment  for  unmanned  barges 
moored  at  the  facility.  One  commenter 
asked  for  clarification  of  §  104.240(b)(2) 
because  facility  and  barge  fleets  have 
control  of  unmanned  vessels  moored  at 
their  facilities. 

We  disagree  with  the  commenter.  The 
regulations  allow  for  a  Vessel  Security 
Officer  to  be  a  company  representative 
for  unmanned  vessels,  who  may  be 
designated  by  the  owner  or  operator  to 
report  on  the  attainment  of  increased 
MARSEC  Levels  to  the  appropriate 
COTP,  as  specified  in  §  104.240.  Any 
vessel,  manned  or  unmanned,  must  be 
under  the  cognizance  of  a  Vessel 
Security  Officer  or  a  Company  Security 
Officer  to  ensure  security  measures  are 
properly  implemented. 

Seven  commenters  stated  that 
although  facility  or  vessel  personnel 
need  to  understand  the  current 


MARSEC  Level  and  have  a  heightened 
state  of  awareness,  in  most  cases,  the 
specifics  of  the  threat  should  not  be 
disclosed 

It  IS  necessan  for  the  vessel  or  facility 
personnel  to  know  about  threats  to  the 
vessel  or  facility  because  this  helps  to 
focus  their  attention  on  specific 
attempts  or  types  of  threats  to  the  vessel 
or  facility  To  balance  this  need  with 
sensitive  security  concerns, 
§§  104  240(c)  and  105.230(c)  give  the 
owners  or  operators  discretion  in 
deciding  how  much  specific 
information  needs  to  be  disclosed  to 
facility  or  vessel  personnel. 

One  commenter  stated  that  the 
requirement  in  §  104.240(c)  to  brief  all 
vessel  personnel  of  identified  threats  at 
MARSEC  Level  2  is  unattainable  and 
pointed  out  that  implementing  MARSEC 
Level  2  does  not  require  an  identified 
threat. 

The  intent  of  the  requirement  is  to 
disclose  as  much  information  as  is 
available  and  appropriate  to  vessel 
personnel  to  mitigate  risk  even  if  a 
threat  is  not  identified.  If  there  is  no 
identified  threat,  the  Vessel  Security 
Officer  is  still  required  to  brief  all  vessel 
personnel,  emphasizing  reporting 
procedures  and  the  need  for  increased 
vigilance. 

One  commenter  stated  that 
requirements  in  §  104.240  regarding 
MARSEC  Level  3  requirements  for 
towing  or  moving  vessels,  waterborne 
security  patrols,  armed  security 
personnel,  and  screening  vessels  for 
dangerous  substances  and  devices 
should  be  applicable  to  cruise  and  other 
oceangoing  vessels,  but  not  to  ferries. 

We  disagree  that  ferries  should  be 
exempt  from  the  requirements  of 
§  104.240.  Our  risk  assessment  showed 
that  vessels  with  frequent  schedules 
carrying  over  150  passengers  may  be 
involved  in  a  transportation  security 
incident.  When  a  transportation  security 
incident  is  probable  or  imminent, 
therefore,  §  104.240(e)  allows  the  Coast 
Guard  to  require  vessels,  including 
ferries,  to  arrange  for  waterborne 
security  patrols,  armed  security 
personnel,  and  vessel  screening,  as 
appropriate,  to  mitigate  threat.  The 
Coast  Guard,  in  accordance  with  the 
AMS  Plan,  MARSEC  Directive,  or  other 
COTP  order,  will  communicate 
additional  security  measures  deemed 
necessary. 

Thirty-three  commenters  stated  that 
the  public  lacks  either  the  authority  or 
the  expertise  for  implementing  the 
security  measures  for  MARSEC  Level  3, 
which  include  armed  patrols, 
waterborne  security,  and  underwater 
screening. 


I 
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We  disagree  and  believe^  that  owners 
and  opf>rators  havi-  the  authnrit\  to 
iniplenient  th<'  idf'ntifi(Hl  .socurit)' 
niea.sure.s.  For  example,  it  is  well  settled 
under  the  law  of  e\  erv  State  that  an 
employer  may  maintain  private  security 
guards  or  private  securit\  police  to 
protect  his  or  her  property.  The 
regulations  do  not  require  owners  or 
operators  to  undertake  law  enforcement 
action,  hut  rather  to  implement  security 
measures  consistent  with  their 
limgstanding  responsibility  to  ensure 
the  security  of  their  vessels  and 
facilities,  as  specifically  prescribed  by 
3.3  CFR  B,16-3  and  33  CFR  6.1<>-1,  by: 
Deterring  transportation  security 
incidents:  detecting  an  actual  or  a 
threatened  transportation  security 
incident  for  reporting  to  appropriate 
authorities:  and.  as  authorized  by  the 
relevant  jurisdiction,  defending 
themselves  and  others  against  attack.  It 
IS  also  important  to  note  that  the 
security  measures  identified  by  these 
commenters.  while  listed  in 
4}4?  104  240(e)  and  105.230(e).  are  not 
exclusive  and  only  relate  to  MARSEC 
Level  3  implementation.  In  many 
instances,  the  owner  or  operator  may 
de4:ide  to  implement  these  security 
measures  through  qualified  contractors 
or  third  parties  who  can  provide  any 
expertise  that  is  lacking  within  the 
owner's  or  operator's  own  organization 
and  who  also  have  the  required 
authority. 

Four  commenters  stated  that 
enforcing  security  on  U.S.  waterways  is 
an  inherently  governmental  function, 
not  the  responsibility  of  the  maritime 
industry:  therefore,  the  commenters  do 
not  want  the  crewmembers  of  foreign 
flag  vessels  to  perform  waterside 
security. 

The  intent  of  these  regulations  is  not 
to  mandate  the  use  of  crewmembers  to 
perform  waterside  security,  although 
that  is  an  option.  Those  vessel  owners 
and  operators  choosing  to  implement 
waterside  security  to  meet  the 
requirement  of  §  104.265(f}  to  ensure 
access  control  through  additional 
measures  during  MARSEC  Level  2  and. 
to  enhance  the  security  of  the  vessel 
during  MARSEC  Level  3.  may  choose  to 
enter  into  agreements  with  the  facility 
owner  or  operator,  private  security 
firms,  or  other  parties  to  enhance  the 
security  of  the  vessel. 

We  received  two  comments 
addressing  the  affects  of  MARSEC  Level 
changes  on  the  STCW  and  International 
Labor  Organization  (ILO)  standards.  One 
commenter  asked  for  confirmation  that 
implementing  MARSEC  Level  2 
"automatically  exempts  vessels  from  the 
STCW  and  ILO  work  hour  and  rest 
requirements."  One  commenter  stated 


disappointment  that  the  regulations  did 
not  address  the  need  for  increased 
manning  at  MARSEC  Level  3  to  ensure 
that  personnel  can  perform  additional 
duties  and  comply  with  STCW 
mandated  rest  periods. 

Vessel  owners  and  operators  are  not 
exempt  from  any  existing  work  hour 
and  rest  requirements  when 
implementing  these  security 
requirements  at  MARSEC  Level  2  or  3. 
The  Vess^  Security  Plan  must  address 
how  the  security  measures  will  be 
implemented  at  each  MARSEC  Level. 
Manning  concerns  must  be  considered 
during  the  Vessel  Security  Plan 
development  and  addressed  during  the 
plan's  implementation. 

One  commenter  asked  the  Coast 
Guard  to  provide  guidance  for 
operations  at  MARSEC  Level  3  for 
vessels  arliving  from  international 
voyages  on:  notification  procedures, 
specific  organizations  able  to  provide 
armed  security  guards,  and 
organizations  able  to  provide 
underwater  monitoring. 

The  Notice  of  Arrival  requirements 
are  contained  in  33  CFR  part  160.  We 
encourage  vessel  owners  and  operators 
to  contact  their  shipping  agents  in  the 
COTP  zones  in  which  they  operate  to 
obtain  information  on  firms  and 
organizatii[)ns  that  provide  security 
services.  I 

One  coBimenter  asked  how.  in 
accordance  with  §  104.240(d),  the  COTP 
will  communicate  permission  to  a 
vessel  to  enter  the  port  if  the  vessel 
cannot  in^plement  its  Vessel  Security 
Plan. 

The  COfTP  can  use  a  number  of  means 
to  commiinicate  to  a  vessel  permission 
or  denial  Jo  enter  the  port,  such  as 
issuing  a  COTP  order  denying  entry  or 
establishing  conditions  upon  which  the 
vessel  ma^'  enter  the  port.  Presently, 
commun^ations  to  a  vessel  occur  before 
entry  to  tke  port  regarding  required 
construction,  safety,  and  equipment 
regulatiobs.  These  communications 
occur  through  agents  by  satellite  phone, 
fax,  email,  cellular  phone,  or  radio 
communications. 

We  received  nine  comments 
questioning  our  use  of  the  words 
"continuous"  or  "continuously"  in  the 
regulatio(is.  Four  commenters  requested 
that  we  alnend  language  in  §  104.245(b) 
by  replacing  the  word  "continuous" 
with  the  Word  "continual,"  stating  that 
"continuous"  implies  that  there  must  be 
constant  and  uninterrupted 
communications.  One  commenter 
requested  that  we  amend  language  in 
§  104.285(a)(1)  by  replacing  the  word 
"continuously"  with  the  word 
"continually,"  stating  that 
"continuously  "  implies  that  there  must 


be  constant  and  uninterrupted 
application  of  the  security  measure.  One 
commenter  requested  that  we  amend 
language  in  i?  106.275  to  replace  the 
word  "continuously"  with  the  word 
"frequently."  One  commenter 
recommended  that  instead  of  using  the 
word  'c;ontinuously"  in  *?  105.275.  the 
Coast  Guard  revise  the  definition  of 
monitor  to  mean  a  "systematic  process 
for  pro\'iding  surveillance  for  a  facility." 
One  commenter  stated  that  the 
continuous  monitoring  requirements  in 
§  106.275  place  a  significant  burden  on 
the  owners  and  operators  of  OCS 
facilities  because  increased  staff  levels 
would  be  necessary  to  keep  watch  not 
only  in  the  facility,  but  also  in  the 
surrounding  area. 

We  did  not  amend  the  language  in 
§*^  104.245(b)  105.235(b).  or  106.240(b) 
because  the  sections  require  that 
communications  systems  and 
proc;edures  must  allow  for  "effective 
and  continuous  communications."  This 
means  that  vessel  owners  or  operators 
must  always  be  able  to  communicate, 
not  that  thev  must  always  be 
communicating.  Similarly.  §§  104.285, 
105.275.  and  106.275,  as  a  general 
requirement,  require  vessel  and  facility 
owners  or  operators  to  have  the 
capability  to  "continuously  monitor." 
This  means  that  vessel  and  facility 
owners  or  operators  must  always  be  able 
to  monitor.  We  have  amended 
§§  104.285(b)(4)  and  106.275(b)(4)  to  use 
the  word  "continuously"  instead  of 
"continually"  to  be  consistent  with 
§105.275(bj{l).  This  general 
requirement  is  furthi^r  refined  in 
§§  104.285.  105.275.and  106.275,  in  that 
the  Vessel  and  Facility  Security  Plans 
must  detail  the  measures  sufficient  to 
meet  the  monitoring  requirements  at  the 
three  MARSEC  Levels. 

Three  commenters  disagreed  with  the 
requirement  to  have  a  security  alert 
system  on  a  river  harbor  towing  vessel 
because  it  would  serve  no  useful 
purpose. 

We  have  not  required  a  security  alert 
system  for  towing  vessels^unless  they 
are  also  subject  to  SOLAS.  In  §  101.310 
we  state  that  a  security  alert  system  may 
be  a  useful  addition  to  certain 
operations  and  could  be  used  to  meet 
some  of  the  communications 
requirements  in  subchapter  H;  however, 
we  did  not  mandate  its  use  for  all 
vessels. 

Two  commenters  sug.i^;'sted  that  the 
Coast  Guard  should  he  responsible  for 
facilitating  communications  between 
vessels  and  facilities. 

We  believe  that  it  is  the  Coast  Guard's 
role  to  ensure  that  vessels  and  facilities 
have  the  proper  procedures  and 
equipment  for  communicating  with 


Federal  Register/ Vol.  68,  No.  204 /Wednesday.  October  22,  2003 /Rules  and  Regulations         60497 


each  other.  The  Coast  Guard  does  have 
rommunication  responsibilities,  as 
found  in  (^  101.,^on  It  is  imperative, 
however,  that  vessels  and  facilities 
communicate  with  each  other  in  order 
to  effectively  coordinate  the 
implementation  of  securitv  measures. 
Thus,  we  ha\e  placed  this  requirement 
on  the  owner  or  operator,  not  the  Coast 
Guard.  The  Coast  Guard  will  be 
inspecting  facilities  and  vessels  to 
ensure  this  commimication  is 
accomplished. 

We  received  14  comments  about  the 
length  of  the  effective  period  of  a 
continuing  Declaration  of  Security  for 
each  MARSEC  Level.  Five  commenters 
stated  that  there  is  little  need  to  renew 
a  Declaration  of  Security  every  90  days 
and  that  it  should  instead  be  part  of  an 
annual  review  of  the  Vessel  Security 
Plan.  Three  commenters  stated  that  the 
effective  period  of  MARSEC  Level  1 
should  not  exceed  180  days  while  the 
effective  period  for  MARSEC  Level  2 
should  not  exceed  90  days.  One 
commenter  noted  that  a  vessel  may 
execute  a  continuing  Declaration  of 
Securitv  and  assumed  that  this  means 
that  a  Declaration  of  Security  for  a 
regular  operating  public  transit  system 
is  good  for  the  duration  of  the  service 
route.  Three  commenters  recommended 
that  the  effective  period  for  a 
Declaration  of  Security  be  either  90  days 
or  the  term  for  which  a  vessel's  sendee 
to  an  OCS  facility  is  contracted, 
whichever  is  greater.  Two  commenters 
recommended  allowing  ferry  service 
operators  and  facilitv  operators  to  enact 
pre-t!xecuted  MARSEC  Level  2 
condition  agreements  rather  than 
initiating  a  new  Declaration  of  Security 
at  everv  MARSEC  Level  change. 

We  disagree  with  these  comments  and 
believe  that  continuing  Declaration  of 
Securitv  agreements  between  vessel  and 
facilitv  owners  and  operators  should  be 
periodically  reviewed  to  respond  to  the 
frequent  changes  in  operations, 
personnel,  and  other  conditions.  We 
believe  that  the  Declaration  of  Security 
ensures  essential  security-related 
coordination  and  communication 
among  vessels  and  facilities.  Renewing 
a  continuing  Declaration  of  Security 
agreement  requires  only  a  brief 
interaction  between  vessel  and  facility 
owners  and  operators  to  review  the 
essential  elements  of  the  agreement. 
Additionally,  at  a  heightened  MARSEC 
Level,  that  threat  must  be  assessed  and 
a  new  Declaration  of  Security  must  be 
completed.  Less  frequent  review,  such 
as  during  an  annual  or  biannual  review 
of  the  Vessel  Security  Plan,  does  nut 
pro\ide  adequate  oversight  of  the 
Declaration  of  Seciu^ity  agreement  to 


ensure  all  parties  are  aware  of  their 
security  responsibilities. 

Five  commenters  requested  that 
§  104.255(c)  and  (d)  be  amended  so  that 
a  Declaration  of  Security  need  not  be 
exchanged  when  conditions  (e.g.. 
adverse  weather)  would  preclude  the 
exchange  of  the  Declaration  of  Security. 
We  are  not  amending  §  104.255(c)  and 
(d)  because  as  stated  in  §  104.205(b),  if, 
in  the  professional  judgment  of  the 
Master,  a  conflict  between  any  safety 
and  security  requirements  applicable  to 
the  vessel  arises  during  its  operations, 
the  Master  may  give  precedence  to 
measures  intended  to  maintain  the 
safety  of  the  vessel  and  take  such 
temporary  security  measures  as  deemed 
best  under  all  circumstances.  Therefore, 
if  the  Declaration  of  Security  between  a 
vessel  and  facility  could  not  be  safely 
exchanged,  the  Master  would  not  need 
to  exchange  the  Declaration  of  Security 
before  the  interface.  However,  under 
§  104.205(b)(1),  (b)(2),  and  (b)(3).  the 
Master  would  have  to  inform  the  nearest 
COTP  of  the  delay  in  exchanging  the 
Declaration  of  Security,  meet  alternative 
security  measures  considered 
commensurate  with  the  prevailing 
MARSEC  Level,  and  ensure  that  the 
COTP  was  satisfied  with  the  ultimate 
resolution.  In  reviewing  this  provision, 
we  realized  that  a  similar  provision  to 
balance  safety  and  security  was  not 
included  in  parts  105  or  106.  We  have 
amended  these  parts  to  give  the  owners 
or  operators  of  facilities  the 
responsibility  of  resolving  conflicts 
between  safety  and  security. 

Five  commenters  asked  whether  a 
company  could  have  an  agreement  with 
a  facilit}'  that  outlines  the 
responsibilities  of  all  the  company's 
vessels  instead  of  a  separate  Declaration 
of  Security  for  each  vessel.  The 
commenters  stated  that  this  would  make 
the  Declaration  of  Security  more 
manageable  for  companies,  vessels,  and 
facilities  that  frequently  interface  with 
each  other.  One  commenter  raised  a 
similar  concern  regarding  barges  and 
tugs  conducting  bunkering  operations. 
One  commenter  suggested  that 
Declarations  of  Security  not  be  required 
when  the  vessels  and  "their  docking 
facilities"  share  a  common  owner. 

As  stated  in  §§  104.255(e),  105.245(e), 
and  106.250(e),  at  MARSEC  Levels  1 
and  2,  owners  or  operators  may 
establish  continuing  Declaration  of 
Security  procedures  for  vessels  and 
facilities  that  frequently  interface  with 
each  other.  These  sections  do  not 
preclude  owners  and  operators  from 
developing  Declaration  of  Security 
procedures  that  could  apply  to  vessels 
and  facilities  that  frequently  interface. 
However,  as  stated  in  §§  104.255(c)  and 


(d),  105.245(d),  and  106.250(d),  at 
MARSEC  Level  3,  all  vessels  and 
facilities  required  to  comply  with  parts 
104.  105,  and  106  must  enact  a 
Declaration  of  Security  agreement  each 
time  they  interface.  We  believe  that, 
even  when  under  common  ownership, 
vessels  and  facilities  must  coordinate 
security  measures  at  higher  MARSEC 
Levels  and  therefore  should  execute 
Declarations  of  Security.  For  MARSEC 
Level  1.  only  cruise  ships  and  vessels 
carrying  Certain  Dangerous  Cargoes 
(CDC)  in  bulk,  and  facilities  that  receive 
them,  even  when  under  common 
ownership,  are  required  to  complete  a 
Declaration  of  Security  each  time  they 
interface. 

Three  commenters  suggested  that  the 
regulations  should  require  that  the 
Vessel  Security  Officer  and  Facility 
Securitv  Officer  have  verified-via  email, 
phone,  or  other  suitable  means  prior  to 
the  vessel's  arrival  in  the  port-that  the 
provisions  of  the  Declaration  of  Security 
remain  valid. 

We  disagree  that  there  is  a  need  to 
specif\-  the  means  of  communicating 
between  the  Vessel  Security  Officer  and 
the  Facility  Security  Officer  about  the 
provisions  of  the  Declaration  of 
Security.  To  maintain  flexibility,  the 
regulations  neither  preclude  nor 
mandate  a  specific  means  to  use  when 
discussing  a  Declaration  of  Security.  • 

Eight  commenters  stated  that  there  is 
significant  confusion  regarding  the 
requirements  to  complete  Declarations 
of  Security,  especially  when  dealing 
with  unmanned  barges.  One  commenter 
asked  if  a  Declaration  of  Security  is 
required  when  an  unmanned  barge  is 
"being  dropped"  at  a  facility  or  when 
"changing  tows." 

We  agree  with  the  commenter  and  are, 
amending  §§  104.255(c)  and  (d)  and 
106.250(d)  to  clarify  that  unmanned 
barges  are  not  required  to  complete  a 
Declaration  of  Security  at  any  MARSEC 
Level.  This  aligns  these  requirements 
with  those  of  §  105.245(d).  At  MARSEC 
Levels  2  and  3,  a  Declaration  of  Security 
must  be  completed  whenever  a  manned 
vessel  that  must  comply  with  this  part 
is  moored  to  a  facility  or  for  the 
duration  of  any  vessel-to-vessel  activity. 

Three  commenters  asked  when  the 
Coast  Guard  would  communicate 
standards  for  U.S.  flag  vessels  and 
facilities  as  to  the  timing  and  format  of 
a  Declaration  of  Security.  One 
commenter  requested  information  about 
how  Declaration  of  Security 
requirements  will  be  communicated  to 
and  coordinated  with  vessels  that  do  not 
regularlv  call  on  U.S.  ports  and  specific 
facilities. 

As  specified  in  §  101.505,  the  format 
of  a  Declaration  of  Security  is  described 
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in  SOLAS  Chapter  XI-2.  Regulation  10. 
and  the  ISPS  Code.  The  timing 
requirements  for  the  Declaration  of 
Security  are  specified  §§  104.255  and 
105.245.  The  format  for  a  Declaration  of 
Security  can  be  found  as  an  appendix  to 
the  ISPS  Code.  We  agree  that  the  format 
requirement  was  not  clearly  included  in 
§  101.505(a)  when  we  called  out  the 
incorporation  by  reference.  Therefore, 
we  have  explicitly  included  a  reference 
to  the  format  in  §101. 505(b). 

One  commenter  wanted  to  know  who 
will  become  the  arbiter  in  the  event  of 
a  disagreement  between  a  vessel  and  a 
facility,  or  between  two  vessels,  in 
regards  to  the  Declaration  of  Security. 

We  do  not  anticipate  this  will  be  a 
frequent  problem.  The  regulations  do 
not  provide  for  or  specif\'  an  arbiter  in 
the  event  that  an  agreement  cannot  be 
reached  for  a  Declaration  of  Security.  It 
is  important  to  note  that  failure  to 
resolve  any  such  disagreement  prior  to 
the  vessel-to-facility  interface  may  result 
in  civil  penalties  or  other  sanctions. 

Five  commenters  urged  us  to  exempt 
offshore  supply  vessels  and  the  facilities 
or  OCS  facilities  they  interact  with  from 
the  Declaration  of  Security  requirements 
because  they  do  not  pose  a  higher  risk 
to  persons,  property,  or  the 
environment. 

We  disagree  with  the  commenters, 
and  we  believe  that  the  regulated 
vessels  and  the  facilities  that  they 
interface  with  may  be  involved  in  a 
transportation  security  incident.  In 
addition.  Declarations  of  Security 
ensure  essential  security-related 
coordination  and  communication 
among  vessels  and  OCS  facilities. 

One  commenter  asked  whether  the 
Declaration  of  Security  requirement 
applies  to  vessel-to-vessel  activity  or 
vessel-to-facility  interfaces  beyond  the 
12-mile  limit  but  still  in  the  U.S. 
Exclusive  Economic  Zone  (EEZ). 

Vessel-to-vessel  activity  in  the  EEZ  is 
not  included  in  these  regulations, 
except  if  one  of  the  vessels  is  intending 
to  enter  a  U.S.  port.  The  regulations  do 
apply  to  vessels  interfacing  with  OCS 
facilities. 

One  commenter  stated  that  the 
Declaration  of  Security  procedures 
could  put  vessels  at  a  competitive 
disadvantage  when  dealing  with  a 
facility  that  may  demand  that  vessels 
pay  for  all  the  security.  The  commenter 
suggested  that  the  Coast  Guard  act  as 
arbiter  when  disputes  arise  between 
facilities  and  vessels  concerning  who  is 
responsible  for  specific  security 
measures. 

The  fundamental  intent  of  these 
regulations  is  to  establish  cooperation 
and  communication  between  owners 
and  operators  of  facilities  and  vessels  to 


minimize  the  potential  for  a 
transportation  security  incident.  A 
facility  that  places  the  onus  on  vessels 
to  provide  all  the  security  would  be 
acting  contrary  to  the  regulations.  When 
approving  security  plans,  the  COTP  has 
the  discretion  to  determine  whether  a 
facility  has  implemented  sufficient 
security  measures  to  meet  the 
requirements  of  these  regulations.  Any 
agreements  or  mandates  that  the  facility 
owner  or  operator  intends  to  prescribe 
to  vessels  should  be  reflected  in  the 
Facility  Security  Plan. 

Five  commenters  recommended  that 
§  104.255(b)(1).  (b)(2),  and  (c)  be 
amended  so  that  the  security 
arrangements  required  by  this  section 
may  be  arranged  "on  or  prior  to"  rather 
than  "prior  to."  One  commenter 
recommended  that  we  amend 
§  104.255(c)  to  waive  the  Declaration  of 
Security  requirements  except  in  cases 
where  the  duration  of  the  interface  will 
exceed  3  hours. 

We  believe  that  it  is  important  for  the 
Vessel  Security  Officer  and  the  Facility 
Security  Officer  to  be  in  communication 
"prior"  to  the  vessel's  arrival  at  the 
facility.  Using  a  lower  standard  of  "on 
or  prior  to"  may  not  ensure  that  all  the 
necessary  security  measines  will  be  in 
place  at  the  vessel's  arrival.  Therefore, 
we  did  not  make  the  amendment  to  the 
language  in  paragraphs  (b)(1)  or  (b)(2)  of 
this  section.  However,  we  are  amending 
§  104.255(c)  and  (d)  so  that  the  Vessel 
Security  Officer  and  the  Facility 
Security  Officer  can  coordinate  security 
needs  and  procedures,  and  agree  upon 
the  contents  of  the  Declaration  of 
Security  for  the  interface.  The  signing  of 
the  Declaration  of  Security  can  occur 
upon  interface.  We  do  not  intend  to 
waive  any  of  the  Declaration  of  Security 
requirements  for  interfaces  during 
higher  MARSEC  levels.  The  changes  to 
§  104.255(c)  and  (d)  align  the 
procedures  for  Declaration  of  Security  at 
each  MARSEC  Level.  We  also  amended 
the  language  in  §  104.255(b)(2)  to  clarify 
that  this  paragraph  applies  to  the  period 
of  time  for  the  vessel-to-vessel  activity. 

Two  commenters  stated  that  it  is 
confusing  as  to  whether  a  vessel  not 
carrying  CDC  must  provide  a 
Declaration  of  Security  at  a  facility  or 
another  vessel's  request  until  MARSEC 
Level  2. 

At  MARSEC  Level  1,  only  cruise  ships 
and  vessels  certificated  to  carry  CDC  are 
required  to  establish  a  Declaration  of 
Security.  At  MARSEC  Levels  2  and  3,  all 
vessel-to-facility  interfaces  require  a 
Declaration  of  Security.  Owners  and 
operators  may  establish  continuing 
Declai-ations  of  Security  for  any  vessel 
in  accordance  with  §  104.255(e)(2)  and 
(e)(3). 


One  commenter  suggested  that  the 
Coast  Guard  establish  additional  criteria 
for  certain  expensive  security 
equipment  (e.g.,  access  controls, 
lighting,  and  surveillance).  The 
commenter  said  this  would  be  helpful 
in  ensuring  a  minimum  compliance 
standard  for  those  equipment  elements 
that  will  be  most  costly  to  owners  and 
pperators. 

Our  regulations  set  performance 
standards.  Some  industry  standards 
already  exist  or  are  being  developed  by 
trade  or  standards-setting  organizations. 
Owners  and  operators  may  assess  their 
own  security  needs  and  the  measures 
that  best  meet  those  needs,  given  the 
particular  characteristics  and  unique 
operations  of  their  vessels  and  facilities. 

Seven  commenters  suggested  that, 
instead  of  requiring  disciplinary 
measures  to  discourage  abuse  of 
identification  systems,  the  Coast  Guard 
should  merely  require  companies  to 
develop  policies  and  procedures  that 
discourage  abuse.  One  commenter 
opposed  provisions  of  these  rules 
relating  to  identification  checks  of 
passengers  and  workers.  The  commenter 
stated  that  these  provisions  threaten 
constitutional  rights  to  privacy,  travel, 
and  association,  and  are  too  broad  for 
their  purpose.  The  commenter  argued 
that  identification  methods  are 
inaccurate  or  unproven  and  can  be 
abused,  and  that  the  costs  of  requiring 
identification  checks  outweigh  the 
proven  benefit. 

We  recognize  the  seriousness  of  the 
commenters'  concerns,  but  disagree  that 
provisions  for  checking  passenger  and 
worker  identification  should  be 
withdrawn.  Identification  checks,  by 
themselves,  may  not  ensure  effective 
access  control,  but  they  can  be  critically 
important  in  attaining  access  control. 
Our  rules  implement  the  MTSA  and  the 
ISPS  Code  by  requiring  vessel  and 
facility  owners  cmd  operators  to  include 
access  control  measures  in  their  security 
plans.  However,  instead  of  mandating 
uniform  national  measures,  we  leave 
owners  and  operators  free  to  choose 
their  own  access  control  measures.  In 
addition,  our  rules  contain  several 
provisions  that  work  in  favor  of  privacy. 
Identification  systems  must  use 
disciplinary  measures  to  discourage 
abuse.  Owners  and  operators  can  take 
advantage  of  rules  allowing  for  the  use 
of  sJtematives,  equivalents,  and 
waivers.  Passenger  and  ferry  vessel 
owners  or  operators  are  specifically 
authorized  to  develop  alternatives  to 
passenger  identification  checks  and 
screening.  Signage  requirements  ensure 
that  passengers  and  workers  will  have 
advance  notice  of  their  liability  for 
screening  or  inspection.  Vessel  owners 
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and  operators  are  required  to  give 
particular  consideration  to  the 
convenience,  comfort,  and  personal 
privacy  of  vessel  personnel.  Taken  as  a 
whole,  these  rules  strike  the  proper 
balance  between  implementing  the 
MTSA's  provisions  for  deterring 
transportation  security  incidents  and 
preserving  constitutional  rights  to 
privacy,  travel,  and  association. 

One  commenter  recommended  that 
the  "means  of  access"  listed  in 
§  104.265(b)(:)  should  only  include 
traditional  vessel  access  areas. 

Each  vessel  must  perform  a  Vessel 
Security  Assessment,  as  required  by 
§  104.305,  to  identify  those  areas  that 
provide  a  means  of  access  to  the  vessel. 
The  list  of  means  of  access  provided  in 
t?  104.265(b)(1)  is  not  intended  to  be  an 
all-inclusive  or  minimum  list  for  each 
individual  vessel. 

One  commenter  suggested  we  remove 
§  104.265(c)(6),  which  allows  certain, 
long-term,  frequent  vendor 
representatives  to  be  treated  more  as 
employees  than  as  visitors. 

We  disagree  with  the  commenter. 
This  language  is  found  in  the  ISPS  Code 
and  provides  additional  flexibility  when 
dealing  with  these  frequent 
representatives. 

One  commenter  asked  if  the  Coast 
Guard  would  issue  guidelines  on 
screening. 

The  Coast  Guard  intends  to 
coordinate  with  the  Transportation 
Security  Administration  (TSA)  and  the 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  in  publishing 
guidance  on  screening  to  ensure  that 
such  guidance  is  consistent  with 
intermodal  policies  and  standards  of 
TSA,  and  the  standards  and  programs  of 
BCBP  for  the  screening  of  international 
passengers  and  cargo.  Additionally, 
TSA  is  developing  a  list  of  items 
prohibited  from  being  carried  on  board 
|iassenger  vessels. 

One  commenter  recommended 
removing  the  provision  that  mandated 
screening  of  persons,  baggage,  and 
vehicles  at  MARSEC  Level  1.  The  same 
commenter  also  recommended 
removing  the  provision  for  designations 
of  a  secure  area  on  board  the  vessel  for 
the  purposes  of  screening  "baggage 
(including  carry  on  items),  personal 
effects,  vehicles,  and  the  vehicle's 
contents." 

We  disagree  with  the  commenter.  We 
believe  that  screening  of  persons,  their 
personal  effects,  and  vehicles  are 
necessary  at  all  MARSEC  Levels  to 
minimize  the  risk  of  a  transportation 
security  incident.  However,  while  we 
mandate  that  ail  vessels  must 
implement  screening  procedures,  we 
provide  the  flexibility  for  those  vessels 


to  determine  w  hat  those  screening 
procedures  should  be,  taking  into 
account  the  type  of  vessel  and  the 
geographical  region  where  that  vessel  is 
operating.  Additionally,  the  intent  of  the 
regulations  is  that  the  secure  area  used 
to  conduct  the  screening  of  baggage  or 
personal  effects  could  be  the  same 
location  where  the  screening  of  persons 
entering  the  vessel  takes  place.  Because 
we  have  kept  the  screening 
requirements  in  these  final  rules,  we 
have  also  retained  the  provisions  for 
designating  a  secure  area  on  board  the 
vessel  or  in  liaison  with  the  facility  for 
conducting  inspections  and  screening. 

We  received  two  comments  on 
vehicle  searches.  One  commenter  stated 
that  vehicle  screenings  prior  to  boarding 
vessels  "are  not  warranted."  One 
commenter  suggested  that  the 
government  is  responsible  for  vehicle 
inspections  and  searches. 

We  disagree.  Vehicles  may  be  used  to 
cause  a  transportation  security  incident. 
Therefore,  the  screening  of  vehicles  is 
warranted. 

We  received  requests  from  other 
Federal  agencies  to  clarify  that 
goverimient-owned  vehicles  on  official 
business  should  not  be  subject  to  search. 
We  agree  and  are  amending 
§  104.265(e)(1)  to  exempt  government- 
owned  vehicles  on  official  business 
from  screening  or  inspection.  This  does 
not  exempt  government  personnel  from 
presenting  identification  credentials  on 
demand  for  entry  onto  vessels  or 
facilities. 

One  commenter  suggested  using 
bomb-sniffing  dogs  to  scan  all  vehicles 
in  a  ferry  lot  prior  to  boarding  a  ferry, 
along  with  "uniformed  troopers  '  who 
remain  visible  for  the  trip. 

Section  104.265  gives  ferry  owners 
and  operators  the  flexibility  to 
implement  those  security  measures  that 
meet  the  given  performance  standards. 
Owners  and  operators  of  ferry  terminals 
and  vessels  may  submit  security  plans 
that  include  security  measures  such  as 
bomb-sniffing  dogs  and  uniformed 
security  guards  to  meet  the  performance 
standards  in  security  plans. 

Three  commenters  stated  that  they 
want  to  be  able  to  lawfully  carr>' 
firearms  on  ferries  and  do  not  want  to 
check  their  firearms  on  a  short  ferry  trip. 

While  the  regulations  require  vessel 
owners  and  operators  to  deter  the 
introduction  of  dangerous  substances 
and  devices,  in  accordance  with 
§  104.265.  the  regulations  do  not 
mandate  the  checking  of  lawfully 
carried  firearms.  Our  regulations  are 
flexible  to  handle  daily  operations  and 
allow  the  owners  and  operators  to 
develop  appropriate  procedures  that 
ensure  the  security  of  its  passenger  or 


commercial  activities.  All  security  plans 
will  be  reviewed  by  the  Coast  Guard  to 
ensure  compliance  with  access  control 
regulations. 

Three  commenters  stated  that  many  of 
the  requirements  of  §  104.265.  Security 
measures  for  access  control,  should  not 
apply  to  unmaiined  vessels  because 
there  is  no  person  on  board  the  vessel 
at  most  times. 

We  disagree.  The  owner  or  operator 
must  ensure  the  implementation  of 
security  measures  to  control  access 
because  unmanned  barges  directly 
regulated  under  this  subchapter  may  be 
involved  in  a  transportation  security 
incident.  As  provided  in  §  104.215(a)(4), 
the  Vessel  Security  Officer  of  an 
unmanned  barge  must  coordinate  with 
the  Vessel  Security  Officer  of  any 
towing  vessel  and  Facility  Security 
Officer  of  anv  facility  to  ensure  the 
implementation  of  security  measures  for 
the  unmanned  barge.  We  have  amended 
§  105.200  to  clarif\-  the  facility  owner's 
or  operator's  responsibility  for  the 
implementation  of  security  measures  for 
unattended  or  unmanned  vessels  while 
moored  at  a  facility. 

One  commenter  asked  if  there  is  a 
difference  between  the  terms 
"screening  "  and  "inspection"  as  used  in 
§  104.265(e)(2).  requiring  conspicuously 
posted  signs. 

In  33  CFR  subchapter  H,  the  terms 
"screening"  and  "inspection"  fully 
reflect  the  types  of  examinations  that 
may  be  conducted  under  §^  104.265, 
105.255.  and  106.260.  Therefore,  both 
terms  are  included  to  maximize  clarity. 
We  received  10  comments  regarding 
signage  and  posting  of  signs.  Ten 
commenters  stated  that  posting  new- 
signs  required  in  §  104.265(e)(2),  on 
board  unmanned  barges  that  describe 
the  security  measures  in  place  is 
unnecessary  because  existing  signs 
indicate  that  visitors  are  not  permitted 
on  board.  One  commenter  stated  that 
the  requirements  in  §  105.255(e)(2) 
regarding  signage  are  too  prescriptive 
and  believed  that  facilities  should  be 
allowed  to  post  signs  as  they  deem 
necessary  and  not  attract  additional 
attention. 

We  disagree  with  the  comment  and 
believe  that  signs,  appropriately  posted, 
serve  as  a  deterrent  against 
unauthorized  entry  and  provide 
awareness  for  facility  security 
personnel.  Although  signage  is 
primarily  aimed  at  manned  vessels,  we 
extended  this  to  all  vessels  because  all 
vessels  may  on  occasion  be  boarded  by 
persons  whose  entry  would  subject 
them  to  possible  screening.  If  existing 
signs  accomplish  this,  the  owner  or 
operator  is  in  compliance  with  the 
regulation. 
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One  commenter  stated  that  the 
prohibitions  regarding  vessel  personnel 
screening  by  other  vessel  personnel 
should  apply  at  all  MARSEC  Levels. 

The  intent  of  §  104.265(e)(9)  is  to 
require  the  owner  or  operator  of  a  vessel 
to  ensure  that  crewmembers  do  not 
engage  in  screening  other  crewmembers 
We  have  amended  the  paragraph  for 
clarity. 

Sixteen  commenters  voiced  concern 
that  the  regulations  may  require  that 
security  persormel  and  crewmembers  be 
armed.  Six  commenters  suggested 
§  104.265(e)(15)  be  amended  to  read: 
"Response  to  the  presence  of 
unauthorized  persons  on  board,"  stating 
that  the  current  regulatory  text  implies 
that  security  personnel  must  be  armed, 
which  poses  unacceptable  risks  to  the 
vessel  and  its  crew.  Five  commenters 
suggested  revising  §§  104.290(a)(1)  and 
(2)  unless  it  is  meant  that  crewmembers 
be  armed  as  first  responders  during  an 
attack.  Three  commenters  stated  that 
facility  employee  responsibilities 
should  "not  include  meeting  force  with 
force."  Three  commenters  suggested 
that  we  amend  §  104.290(a)(1)  to  revise 
"Prohibiting"  to  read  "Deter  to  the  best 
of  their  ability"  and  §  104.290(a)(2)  to 
revise  "Deny"  to  read  'Denying  access 
to  the  best  of  their  ability." 

The  regulatory  language  in 
§  104.265(e)(15)  does  not  require  that 
vessel  personnel  be  armed  in  order  to 
repel  unauthorized  personnel  onboard, 
although  it  is  an  option.  The 
requirement  to  respond  to  unauthorized 
personnel  onboard  a  vessel  does  not 
necessarily  require  security  personnel  to 
repel  unauthorized  boarders,  but  rather 
to  have  in  place  measures  that  will 
detect  and  deter  persons  from  gaining 
unauthorized  access  to  the  vessel  or 
facility.  If  unauthorized  access  is 
attempted  or  gained  at  a  vessel  or 
facility,  then  the  Vessel  Security  Plan  or 
Facility  Security  Plan  must  describe  the 
security  measures  to  address  such  an 
incident,  including  measures  for 
contacting  the  appropriate  authorities 
and  preventing  the  unauthorized 
boarder  from  gaining  access  to  restricted 
areas.  We  are  not  requiring  the  owner  or 
operator  to  put  any  personnel  in 
"harm's  way,"  [i.e..  by  mandating  using 
deadly  force  to  confront  deadly  force). 
We  have  not  changed  §  104.290  as 
suggested  by  the  commenter  because  we 
believe  these  suggested  changes  would 
erode  the  level  of  security  to  be 
achieved  by  the  regulations.  Owners 
and  operators  may  find  guidance  in  the 
IMO's  Circular  titled  "Piracy  and  Armed 
Robbery,  Guidance  to  shipowners  and 
ship  operators,  shipmasters  and  crews 
on  preventing  and  suppressing  acts  of 
piracy  and  armed  robbery  against 


ships,"  MSC/Cir.623/Rev.3,  to  be  a 
useful  reference  in  this  regard.  We  are 
amending  §  104.265(b)  to  include  a  verb 
in  the  sentence  for  clarity.  We  are  also 
mirroring  this  clarification  in 
§§  105.2551b)  and  106.260(b), 

Nine  commenters  were  concerned 
about  the  designation  of  restricted  areas. 
Six  commenters  requested  that  the  Coast 
Guard  clarify  the  wording  in 
§§  104.270(b)  and  105.260(b)  that  states 
"Restricted  areas  must  include,  as 
appropriate:"  because  it  is  contradictory 
to  impose  a  requirement  with  the  word 
"must,"  while  offering  the  flexibility  by 
stating  "as  appropriate."  One 
conunenter  stated  that  the  provision  that 
allows  owners  or  operators  to  designate 
their  entire  facility  as  a  restricted  area 
could  result  in  areas  being  designated  as 
restricted  without  any  legitimate 
security  reason. 

We  believe  that  the  current  wording 
of  §§  104.270(b),  105.260(b),  and 
106.265(b)  is  acceptable.  While  the 
word  "must"  requires  owners  or 
operators  to  designate  restricted  areas, 
the  word  'appropriate"  allows 
flexibility  for  owners  or  operators  to 
restrict  areas  that  are  significant  to  their 
operations.  The  regulations  provide  for 
the  entire  facility  to  be  designated  as  a 
restricted  area,  whereby  a  facility  owner 
or  operator  would  then  be  required  to 
provide  appropriate  security  measures 
to  prevent  unauthorized  access  into  the 
entire  facility. 

One  commenter  stated  that  a 
"ventilation  and  air-conditioning 
system"  as  stated  in  §  104.270(b)(3) 
cannot  be  marked  as  a  restricted  area, 
and  requested  it  be  changed  to  read 
"ventilation  and  air-conditioning 
system  control  spaces." 

Section  104.270(b)(3)  aligns  with  the 
wording  of  the  ISPS  Code.  The  term 
"spaces"  modifies  the  terms 
"ventilation  and  air-conditioning 
system"  in  the  requirement.  The  intent 
of  this  requirement  in  the  ISPS  Code 
development  was  to  align  with  various 
other  control  space  definitions  such  as 
those  found  in  SOLAS,  Chapter  II-2. 
Therefore,  we  have  not  revised  the  text 
in  §  104.270  but  intend  to  address 
control  spaces  and  restricted  area 
designations  in  plan  review  guidance. 

One  commenter  stated  that  it  is 
impractical  and  unsafe  to  lock  all  access 
ways  to  vessel  crew  accommodations, 
which  are  restricted  areas,  noting  that 
the  more  doors  that  are  locked  in 
"normal  passageways"  the  less  safe  the 
vessel  becomes. 

Section  104.270(d)  provides  a  non- 
exhaustive  list  of  security  measures  that 
an  owner  or  operator  may  use  to  prevent 
unauthorized  access  to  restricted  areas. 
Only  one  of  these  measures  is  locking  or 


securing  access  points  to  restricted 

areas.  Other  methods  include 

monitoring,  using  guards,  or  using 
automatic  intrusion  detection.  The 

owner  or  operator  may  also  use  other 
measures  to  prevent  unauthorized 
access.  Finally,  we  recognize  the 
potential  competition  between 
maximizing  safety  and  maximizing 
security  and  in  §  104.205(b),  state,  that 

"If  *    *   *  a  conflict  between  any  safety 
and  security  requirements  applicable  to 
the  vessel  arises  during  its  operations, 
the  Master  may  give  precedence  to 
measures  intended  to  maintain  the 
safety  of  the  vessel,  and  take  such 
temporary  security  measures  as  seem 
best  under  all  circumstances."  However, 
this  provision  does  not  circumvent 
overall  security  of  vessels  because  the 
section  also  requires,  in  §  104.205(b)(3), 
that  the  owner  or  operator  ensure  the 
conflict  is  permanently  resolved  to  the 
satisfaction  of  the  Coast  Guard. 

Fourteen  commenters  stated  that  the 
requirements  in  §  104.275  regarding 
cargo  handling  are  overly  burdensome 
and  difficult  to  implement.  One 
commenter  suggested  that  the 
regulations  ensure  that  empty 
containers  be  opened  and  inspected. 
Three  commenters  stated  it  is  not 
possible  for  a  vessel  owner  or  operator 
to  ensure  that  cargo  is  not  tampered 
with  prior  to  being  loaded,  to  identify 
cargo  being  brought  on  board,  or  to 
check  cargo  for  dangerous  substances. 
One  commenter  stated  that  imports 
should  be  screened  at  the  loading  port, 
not  once  they  were  in  the  U.S.  and  that 
the  U.S.  focus  should  be  on  knowing 
with  whom  vessel  owners  and  operators 
are  doing  business.  One  commentei 
urged  that  the  final  rule  clarify  whether 
coordinating  security  measures  with  the 
shipper  or  other  responsible  party  is 
mandatory.  One  commenter  stated  that 
checking  cargo  for  dangerous  substances 
or  devices  is  a  governmental  function. 
Three  commenters  stated  that  the 
requirement  in  §  105, 265(a)(9)  to 
maintain  a  continuous  inventory  of  all 
dangerous  goods  and  hazardous 
substances  passing  through  the  facility 
is  unnecessarily  burdensome  and 
should  be  deleted. 

We  recognize  that  screening  for 
dangerous  substances  and  devices  is  a 
complex  and  technically  difficult  task  to 
implement.  We  have  amended 
§§  104.275  and  105.265  to  clarif\-  that 
cargo  checks  should  be  focused  on  the 
cargo,  containers,  or  other  cargo 
transport  units  arriving  at  or  on  the 
facility  or  vessel  to  detect  evidence  of 
tampering  or  to  prevent  cargo  that  is  not 
meant  for  carriage  from  being  accepted 
and  stored  at  the  facility  without  the 
knowing  consent  of  the  facility  owner  or 
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operator  Checking  cargo  containers  may 
be  limited  to  external  examinations  to 
detect  signs  of  tampering,  including 
checking  of  the  integrity  of  seals; 
however  screening  the  vehicle  the  cargo 
container  arrives  on  remains  a 
requirement  under  these  regulations. 
The  issue  of  cargo  screening  will  be 
addressed  by  TSA.  BCBP.  and  other 
appropriate  agencies  through  programs 
such  as  the  Customs-Trade  Partnership 
Against  Terrorism  (C-TPAT),  the 
Container  Security  Initiative  (CSI). 
performance  standards  developed  under 
section  111  of  the  MTSA,  and  the 
Secure  Systems  of  Transportation  (SST) 
under  46  U.S.C.  70116.  The  requirement 
to  ensure  the  coordination  of  security 
measures  with  the  shipper  or  other 
party  aligns  with  the  ISPS  Code.  It  is 
intended  that  provisions  be  coordinated 
when  there  are  regular  or  repeated  cargo 
operations  with  the  same  shipper.  This 
facilitates  security  between  the  shipper 
and  the  facility;  therefore,  we  have 
made  this  type  of  coordination 
mandators.  We  have,  however, 
amended 't;§  104.275(a)(5)  and 
105.265(a)(8)  to  clarif\-  that  this 
coordination  is  only  required  for 
frequent  shippers.  The  requirements  in 
«?  105.265(a)(9)  may  be  challenging  to 
implement,  but  the  requirements  are 
consistent  with  the  ISPS  Code,  part  B. 
We  believe  that  a  continuous  inventory 
of  goods  is  important  to  the  security  of 
facilities,  especially  for  those  that 
handle  dangerous  goods  or  hazardous 
substances  and  may  be  involved  in  a 
transportation  security  incident. 

Ten  commenters  were  concerned 
about  health  and  occupational  safety 
during  inspection  of  cargo  spaces.  Five 
commenters  raised  this  concern  in 
connection  with  tank  barges,  under  the 
vessel  security  measures  for  handling 
cargo.  §  104.275(b)  and  (c),  and  two 
other  commenters  raised  the  concern 
under  the  facility  cargo-handling 
requirements  in  §  105.265(b)(1)  and 
(b)(4). 

Under  §  104.275,  we  provide 
flexibility  in  how  cargo  spaces  must  be 
checked.  This  allows  owners  and 
operators  to  take  safety  into  account  in 
devising  cargo  check  procedures.  To 
emphasize  safety  during  cargo 
operations,  we  have  amended 
§§  104.275(b)(1)  and  105.265(b)(1)  to 
reflect  that  a  check  on  cargo  and  cargo 
spaces  should  be  done  unless  it  is 
unsafe  to  do  so.  We  did  not  amend 
§  104.275(b)(4)  in  a  similar  manner 
because  if  the  check  of  seals  or  other 
methods  used  to  prevent  tampering  is 
unsafe  for  vessel  personnel  to  conduct, 
they  should  liaise  with  the  facility  to 
ensure  this  is  done. 


Two  commenters  requested  that 
§  104.275(a)  describing  the  "liaison" 
between  vessels  and  facilities  during 
cargo  transfers  be  amended  to  include 
the  "liaison"  between  vessels  and  other 
vessels  during  "vessel-to-vessel 
interfaces." 

We  agree  that  a  vessel-to-facility 
interface  or  a  vessel-to-vessel  activity 
could  include  cargo  handling;  therefore, 
we  have  amended  §  104.275  to  reflect 
vessel-to-vessel  transfers  of  cargo  in 
those  paragraphs  we  believe  require  this 
clarification. 

Three  commenters  asked  the  Coast 
Guard  to  issue  guidance  on  using 
lighting  to  monitor  a  vessel  underway. 
The  commenters  stated  that  lighting  that 
diminishes  the  visibility  of  navigation 
lights  will  be  detrimental  to  safety. 

We  believe  that  any  lighting  installed 
on  board  vessels  must  not  compromise 
navigational  safety.  We  do  not  intend  at 
this  time,  however,  to  issue  specific 
guidance  on  lighting.  The  Master  is 
responsible  for  assuring  that  lighting 
installed  for  Security  monitoring  does 
not  interfere  with  navigational  safety. 
Section  104.285(a)(2)  lists  the  issues 
that  must  be  considered  when 
establishing  the  level  and  location  of 
lighting.  Section  104.285{a)(2)(iv)  states 
that  lighting  effects,  such  as  glare,  and 
its  impact  on  safety,  navigation,  and 
other  security  activities,  must  be 
considered. 

One  commenter  stated  that  the 
monitoring  requirements  in  §  104.285 
conflict  with  crew  rest  periods 
necessary  for  the  safe  operation  of  the 
vessel. 

We  do  not  believe  that  §  104.285 
conflicts  with  rest  periods  for 
crewmembers.  It  is  the  vessel  owner's  or 
operator's  responsibility  to  ensure  that 
manning  levels  are  sufficient  to 
implement  the  approved  Vessel  Security 
Plan  at  all  MARSEC  Levels.  There  are 
various  ways  to  meet  this  requirement, 
including  not  operating  the  vessel  at 
higher  MARSEC  Levels  or  limiting 
vessel  operational  hours,  to  ensure  crew- 
rest  periods  are  maintained. 

After  further  review  of  §  104.285(c)(5), 
we  amended  this  paragraph  to  clarify 
that  vessel  owners  or  operators  may 
need  to  include  more  than  one  of  the 
additional  security  measures  listed  at 
MARSEC  Level  2.' 

Three  commenters  suggested  that  we 
amend  §  104.290(a)(1)  to  revise 
"Prohibiting"  to  read  "Deter  to  the  best 
of  their  ability"  and  §  104.290(a)(2)  to 
revise  "Deny"  to  read  "Denying  access 
to  the  best  of  their  ability." 

We  disagree  with  the  comments 
because  the  suggested  changes  would 
erode  the  level  of  security  to  be 


achieved  by  the  regulations  by 
providing  an  unenforceable  standard. 

Three  commenters  recommended  that 
the  notification  procedures  in 
§  104.290(a)(5)  be  amended  to  conform 
to  46  U.S.C.  70104  to  include 
procedures  for  notif\'ing  and 
coordinating  with  local.  State,  and 
Federal  authorities,  including  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

We  do  not  believe  that  it  is  necessan' 
to  amend  §  104.290(a)(5)  to  align  with 
46  U.S.C.  70104.  The  statute  is  met 
through  the  AMS  Plan,  the 
implementation  of  which  is  intended  to 
coordinate  proper  notification  and 
response  with  shoreside  authorities  in 
the  event  of  a  transportation  security 
incident.  The  COTP,  as  the  Federal 
Maritime  Security  Coordinator,  is 
responsible  for  notifications  as 
discussed  in  subpart  C  of  part  101. 

One  commenter  asked  how  the  Coast 
Guard  defines  "critical  vessel-to-facility 
interface  operations"  that  need  to  be 
maintained  during  transportation 
security  incidents. 

Section  104.290(a)  requires  vessel 
owners  or  operators  to  ensure  that  the 
Vessel  Security  Officer  and  vessel 
security  personnel  can  respond  to 
threats  and  breaches  of  security  and 
maintain  'critical  vessel  and  vessel-to- 
facility  interface  operations."  while 
paragraph  (e)  of  that  section  requires 
non-critical  operations  to  be  secured  in 
order  to  focus  response  on  critical 
operations.  The  Coast  Guard  does  not 
define  the  critical  operations  that  need 
to  be  maintained  during  security 
incidents,  because  these  will  var\' 
depending  on  a  vessel's  physical  and 
operational  characteristics,  but  we  do 
require  each  vessel  to  provide  its  own 
definition  as  part  of  its  Vessel  Security 
Plan.  Section  104.3p5(d)  requires  that 
thev  discuss  and  evaluate  in  the  Vessel 
Security  Assessment  report  key  vessel 
measures  and  operations,  including 
operations  involving  other  vessels  or 
facilities. 

One  commenter  suggested  that 
commuter  ticket  books  or  badges  could 
serve  as  a  form  of  required  identification 
for  passengers  on  board  ferries. 

Personal  identification  remains  a 
requirement  in  these  regulations  as 
described  in  §  101.515  to  ensure,  if 
needed,  the  identification  of  any 
passenger.  A  ticket  book  or  badge  that 
meets  the  requirements  of  §101.515 
could  serve  as  personal  identification. 
To  ease  congestion  for  ferry  passengers, 
we  have  included  alternatives  to 
checking  personal  identification  as 
described  in  §  104.292.  These 
alternatives,  if  used,  can  expedite  access 
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to  the  ferry  while  maintaining  adequate 
security. 

After  further  review,  we  amended 
§  104.292(d)l.T)  and  §  104.292(e)  to 
clarif\-  which  screening  requirements 
the  alternatives  are  replacing.  We  also 
added  a  rcquiremont  to  §  104.292  for 
vcs.sels  using  public  access  facilities,  as 
that  term  is  defined  in  part  101.  These 
vessels  must  also  address  security 
measures  for  the  interface  with  the 
public  access  facility.  These 
amendments  mav  be  found  in 
§  104.292(e)(3)  and  (f). 

Two  commenters  requested  that  we 
amend  §  104.297(c)  to  read  "port  or 
place"  where  a  vessel  owner  or  operator 
may  have  a  vessel  inspected,  stating  that 
many  inspections  do  not  take  place  in 
a  port 

We  believe  that  ^  104.297(c)  does  not 
preclude  a  vessel  from  being  inspected 
in  a  place  other  than  a  port.  It  is 
common  industry  practice  for  some 
inspections  to  take  place  in  locations 
other  than  ports,  and  we  do  not  believe 
the  language  in  §  104.297(c)  alters  that 
practice. 

Two  commenters  asked  about  the 
provisions  in  §  104.297  relating  to  die 
issuanc:R  of  an  ISSC  to  vessels  on 
internatumal  voyages.  One  commenter 
recommended  that  an  ISSC  be  issued  to 
all  ships  as  evidence  of  approval  of  a 
Vessel  Security  Plan,  stating  the 
issuance  of  a  Vessel  Security  Plan  letter 
of  approval  and  an  ISSC  seems 
duplicative.  One  commenter  also 
recommended  that  the  inspection 
required  in  §  104.297(c)  be  combined 
with  Certificate  of  Inspection 
examinations  and  that  the  ISSC  be 
renewed  as  part  of  the  Certificate  of 
Inspection  examinations. 

We  disagree  that  issuance  of  the 
Vessel  Security  Plan  letter  and  an  ISSC 
is  duplicative.  The  Vessel  Security  Plan 
letter  is  issued  by  the  Marine  Safety 
Center  upon  review  and  approval  of  the 
Vessel  Security  Plan.  The  ISSC  is  issued 
by  the  COTP  following  verification  that 
tlie  Vessel  Security  Plan  has  been 
implemented  on  bo;u-d  the  specific 
SOLAS  \essel.  We  do  not  preclude 
combining  the  ISSC  renewal 
examination  with  the  Certificate  of 
Inspection  examination,  as  is  currently 
done  for  verification  and  issuance  of 
other  international  certificates.  For  non- 
SOLAS  vessels,  the  verification  that  the 
Vessel  Security  Plan  has  been 
implemented  on  board  the  vessel  will  be 
done  in  conjunction  with  the  Certificate 
of  Inspection  examination  or  anv  other 
regularly  scheduled  examination,  if 
possible.  If  the  non-SOLAS  vessel  is 
uninspected,  the  verification  will  occur 
during  a  separate  examination. 


One  commenter  questioned  the  need 
for  ship  alerting  systems  for  foreign  flag 
vessels  and  asked  the  Coast  Guard  to 
hold  the  requirement  for  ship  alerting 
systems  in    abeyance"  until  the 
question  regarding  ship-alerting  systems 
could  be  answered  by  IMO. 

As  we  noted  in  the  preamble  to  the 
temporary  interim  rule  (68  FR  39263) 
(part  101).  the  Coast  Guard  is 
considering  applying  ship  alerting 
systems  to  U.S.  domestic  vessels  not 
subject  to  SOLAS.  Ship  alerting  systems 
for  foreigri  flag  vessels  and  U.S.  flag 
vessels  subject  to  SOLAS  will  be 
required  by  SOLAS  amendment  XI-2 
(regulation  6).  This  comment,  therefore, 
is  beyond  the  scope  of  this  regulation. 

One  commenter  suggested  that  the 
temporary  interim  rule  for  Vessel 
Security  incorrectly  stated  that  the 
vessel  must  maintain  and  update  the 
continuous  synopsis  record,  contending 
that  this  is  the  flag  administration's 
responsibility. 

SOLAS  Chapter  XI-1,  regulation  5, 
requires  flag  administrations  to  issue 
continuous  synopsis  records  to  vessels. 
Flag  administrations  must  also  update 
the  continuous  synopsis  record  based 
on  information  provided  by  the 
company  or  vessel.  The  flag 
administration  must  then  issue  these 
updated  continuous  synopsis  records  to 
the  vessel.  To  enable  flag 
administrations  to  perform  this 
function,  regulation  5  clearly  requires 
the  vessel  owner  or  operator  to  provide 
the  flag  administration  current 
information  so  that  the  continuous 
synopsis  record  can  provide  an 
accurate,  on  board  record  of  the  history 
of  the  vessel. 

One  commenter  asked  that  the  Coast 
Guard  articulate  how  the  continuous 
synopsis  record  is  going  to  be  provided 
to  those  vessels  that  may  be  subject  to 
Port  State  Control  outside  the  U.S. 
where  other  governments  will  be 
looking  for  one  document,  not  a 
combination  of  the  Certificate  of 
Documentation  and  a  Certificate  of 
Inspection. 

SOLAS  Chapter  XI-1,  regulation  5, 
requires  that  the  continuous  synopsis 
record  be  in  the  format  developed  by  the 
IMO.  The  IMO  has  not  developed  a 
format  yet.  We  will  comply  with  the 
IMO  format  once  it  has  been  adopted. 
We  intend  to  issue  a  continuous 
synopsis  record  before  July  2004.  The 
currency  of  the  information  will  be 
based  primarily  on  the  information 
provided  b\-  the  owner  or  operator. 
Sanctions  can  be  imposed  for  any 
inaccurate  information  provided  by  the 
owner  or  operator. 

Two  commenters  encouraged  the 
formal  training  of  Coast  Guard  Port  State 


Control  officers  in  enforcing  these 
regulations  to  include  the  details  of 
security  systems  and  procedures, 
security  equipment,  and  the  elements  of 
knowledge  required  of  the  Vessel 
Security  Officer  and  Facility  Security 
Officer. 

The  Coast  Guard  conducts 
comprehensive  training  of  its  personnel 
involved  in  ensuring  the  safety  and 
security  of  facilities  and  commercial 
vessels.  We  continually  update  our 
curriculum  to  encompass  new 
requirements,  such  as  the  Port  State 
Control  provisions  of  the  ISPS  Code. 
This  training,  however,  is  beyond  the 
scope  of  this  rule. 

Subpart  C-Vessel  Security  Assessment 

(VSA) 

This  subpart  describes  the  content 
and  procedures  for  Vessel  Security 
Assessments. 

We  received  22  comments  pertaining 
to  sensitive  security  information  and  its 
disclosure.  Twelve  commenters 
requested  that  the  Coast  Guard  delete 
the  requirements  that  the  Facility 
Security  Assessment  or  Vessel  Security 
Assessment  be  included  in  the 
submission  of  the  Facility  Security  Plan 
or  Vessel  Security  Plan  respectively, 
stating  that  the  security  assessments  are 
of  such  a  sensitive  nature  that  risk  of 
disclosure  is  too  great.  Four  commenters 
stated  that  form  CG-6025  "Facility 
Vulnerability  and  Security  Measures 
Summary"  should  be  sufficient  for  the 
needs  of  the  f  ;oast  Guard  and  would 
promote  facility  security.  Two 
commenters  stated  that  there  are  too 
many  ways  for  the  general  public  to  gain 
access  to  sensitive  security  information. 
One  commenter  stated  that  it  was  not 
clear  how  the  Coast  Guard  would 
safeguard  sensitive  security  information. 
One  commenter  stated  that  training  for 
personnel  in  parts  of  the  Facility 
Security  Plan  should  not  require  access 
to  the  Facility  Security  Assessment. 

Sections  104.405.  105.405,  and 
106.405  require  that  the  security 
assessment  report  be  submitted  with  the 
respective  security  plans.  We  believe 
that  the  security  assessment  report  must 
be  submitted  as  part  of  the  security  plan 
approval  process  because  it  is  used  to 
determine  if  the  security  plan 
adequately  addresses  the  security 
requirements  of  the  regulations.  The 
information  provided  in  form  CG-6025 
will  be  used  to  assist  in  the 
development  of  AMS  Plans.  The 
security  assessments  are  not  required  to 
be  submitted.  To  clarify  that  the  report, 
not  the  assessment,  is  what  must  be 
submitted  with  the  Vessel  or  Facility 
Security  Plan,  we  are  amending 
§  104.305  to  add  the  word  "report" 
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where  appropriate.  We  ha\e  also 
amended  §§  105.305  and  106.305  for 
facilities  and  OCS  facilities, 
respectively.  Additionally,  we  have 
amended  these  sections  so  that  the 
Facilitv  Security  Assessment  report 
requirements  mirror  the  Vessel  Security 
Assessment  report  requirements.  All  of 
these  requirements  wore  included  in  our 
original  submission  to  OMB  for 
"Collection  of  Information"  approval, 
and  there  is  no  associated  increase  in 
burden  in  our  collection  of  information 
summarv'.  We  also  acknowledge  that 
security  assessments  and  security 
assessment  reports  have  sensitive 
securitv  information  within  them,  and 
that  thev  should  be  protected  from 
unauthorized  access  under 
§§  104.400(c).  105  400(c),  and 
106.400(c)  Therefore,  we  are  amending 
§§  104.305,  105.305,  and  106.305  to 
clarih'  that  all  security  assessments, 
security  assessment  reports,  and 
securitv  plans  need  to  be  protected  from 
unauthorized  disclosure.  The  Coast 
Guard  has  already  instituted  measures 
to  protect  sensitive  security  information, 
such  as  securitv  assessment  reports  and 
security  plans,  from  disclosure. 

Ten  commenters  addressed  the 
disclosure  of  security  plan  information. 
One  commenter  seemed  to  advocate 
making  security  plans  public.  One 
commenter  was  concerned  that  plans 
v\ill  be  disclosed  under  the  Freedom  of 
information  Act  (FOIA).  One  commenter 
requested  that  mariners  and  other 
employees  whose  normal  vyorking 
conditions  are  altered  by  a  Vessel  or 
Facility  Security  Plan  be  granted  access 
to  sensitive  security  inlormation 
contained  in  that  plan  on  a  need-to- 
know  basis.  One  commenter  stated  that 
Company  Security  Officers  and  Facility 
Securit\'  Officers  should  ha\e 
reasonable  access  to  AMS  Plan 
information  on  a  need-to-know  basis. 
One  commenter  stated  that  the  Federal 
government  must  preempt  State  law  in 
instances  of  sensitive  security 
information  because  of  past  experience 
with  State  laws  that  require  full 
disclosure  of  public  documents.  Three 
commenters  supported  our  conclusion 
that  the  MTSA  and  our  regulations 
preempt  anv  conflicting  .State 
requirements.  Another  commenter  is 
particularly  pleased  to  observe  the 
strong  position  taken  by  the  Coast  Guard 
in  support  of  Federal  preemption  of 
possible  State  and  local  security 
regimes.  One  commenter  supported  our 
decision  to  designate  security 
assessments  and  plans  as  sensitive 
security  informaticm. 

Portions  of  security  plans  are 
sensitive  security  information  and  must 
be  protected  in  accordance  with  49  CFR 


part  1520.  Only  those  persons  specified 
in  49  CFR  part  1520  will  be  given  access 
to  security  plans.  In  accordance  with  49 
CFR  part  1520  and  pursuant  to  5  U.S.C, 
552(b)(3),  sensitive  security  information 
is  generally  exempt  from  disclosure 
under  FOIA,  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  by 
that  regulation.  46  U.S.C.  70103(d)  also 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public.  However. 
§§  104.220,  104.225,  105.210,  105.215, 
106.215,  and  106,220  of  these  rules  state 
that  vessel  and  facility  personnel  must 
have  knowledge  of  relevant  provisions 
of  the  security  plan.  Therefore,  vessel 
and  facility  owners  or  operators  will 
determine  which  provisions  of  the 
security  plans  are  accessible  to 
crewmembers  and  other  personnel. 
Additionally,  COTPs  will  determine 
what  portions  of  the  AMS  Plan  are 
accessible  to  Company  or  Facility 
Security  Officers. 

Information  designated  as  sensitive 
security  information  is  generally  exempt 
under  FOIA.  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  by 
that  regulation.  46  U,S,C,  70103(d)  also" 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public. 

Two  commenters  stated  that  our 
regulations  suggest  that  information 
designated  as  sensitive  security 
information  is  exempt  from  FOIA.  One 
commenter  suggested  that  all 
documentation  submitted  under  this 
rule  be  done  pursuant  to  the  Homeland 
Security  Act  of  2002,  to  afford  a  more 
legally  definite  protection  against 
disclosure, 

"Sensitive  security  information"  is  a 
designation  mandated  by  regulations 
promulgated  by  TSA  and  may  be  found 
in  49  CFR  part  1520.  These  regulations 
state  that  information  designated  as 
sensitive  security  information  may  not 
be  shared  with  the  general  public.  FOIA 
exempts  from  its  mandatory  release 
provisions  those  items  that  other  laws 
forbid  from  public  release.  Thus, 
security  assessments,  security 
assessment  reports,  and  security  plans, 
which  should  be  designated  as  sensitive 
securitv  information,  are  all  exempt 
from  release  under  FOIA, 

One  commenter  stated  that  the 
owners  and  operators  of  commercial 
vessels  do  not  have  the  resources  for 
additional  work  and  paperwork 
requirements,  believing  that  the  rule 
will  drive  some  owners  and  operators 
out  of  business. 

The  MTSA  requires  the  owners  or 
operators  of  vessels  that  may  be 


involved  in  a  transportation  security 
incident  to  develop  and  implement 
security  plans  for  their  vessels.  While 
these  regulations  will  result  in  an 
increased  burden  for  much  of  the 
maritime  industry,  we  believe  the  rules 
are  necessary  to  ensure  maritime 
homeland  security.  VVe  have  developed 
these  regulations  to  be  as  flexible  as 
possible  in  their  implementation, 
including  allowing  Alternative  Security 
Programs  and  equivalencies,  while  still 
ensuring  maritime  security. 

Six  commenters  suggested  that  a^ 
template  for  security  assessments  and 
plans  be  provided  for  affected  entities. 
One  commenter  specifically  asked  for 
guidance  templates  for  barge  fleeting 
facilities. 

We  intend  to  develop  guidelines  for 
the  development  of  security  assessments 
and  plans.  Additionally,  the  regulations 
allow  owners  and  operators  of  facilities 
and  vessels  to  implement  Alternative 
Security  Programs.  This  allows  owners 
and  operators  to  participate  in  a 
development  process  with  other 
industry  groups,  associations,  or 
organizations.  We  anticipate  that  one 
such  Alternative  Security  Program  will 
include  a  template  for  barge  fleeting 
facilities. 

We  received  four  comments  regarding 
the  use  of  third  party  companies  to 
conduct  security  assessments.  Two 
commenters  asked  if  we  will  provide  a 
list  of  acceptable  assessment  companies 
because  of  the  concern  that  the 
vulnerability  assessment  could  "fall  into 
the  wrong  hands."  One  commenter 
requested  that  the  regulations  define 
"appropriate  skills"  that  a  third  party 
must  have  in  order  to  aid  in  the 
development  of  security  assessments. 
One  commenter  stated  that  the  person 
or  company  conducting  the  assessment 
might  not  be  reliable. 

We  will  not  be  providing  a  list  of 
acceptable  assessment  companies,  nor 
will  we  define  "appropriate  skills."  It  is 
the  responsibility  of  the  vessel  or 
facility  owner  or  operator  to  vet 
companies  that  assist  them  in  their 
security  assessments.  In  the  temporary" 
interim  rule  (68  FR  39254)  (part  101),' 
we  stated,  "we  reference  ISPS  Code, 
part  B,  paragraph  4.5,  as  a  list  of 
competencies  all  owners  and  operators 
should  use  to  guide  their  decision  on 
hiring  a  company  to  assist  with  meeting 
the  regulations.  We  may  provide  further 
guidance  on  competencies  for  maritime 
security  organizations,  as  necessary,  but 
do  not  intend  to  list  organizations, 
provide  standards  within  the 
regulations,  or  certif\'  organizations," 
We  require  security  assessments  to  be 
protected  from  unauthorized  disclosures 
and  will  enforce  this  requirement. 
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including  through  the  penalties 
provision,  <?  101,415. 

We  rf'Cfuved  three  comments 
regarding  the  use  of  RSC3s  Two 
commenters  ,isk.ed  whether  an  RSO 
could  complete  a  Vessel  Security 
Assessment.  One  commenter  stated  that 
there  is  a  good  deal  of  t:onfusion 
concerning  the  fac:t  that  an  RSO  mav 
audit  a  Vessel  Security  Assessment  and 
a  Vessel  Security  Plan  but  cannot 
actually  perform  the  assessment. 

The  Coast  tkicird  is  not  designating 
any  RSOs  and  will  be  approving  and 
verif\'ing  implementation  of  all  Vessel 
Security  Plans.  As  provided  in 
§  104.300(c),  third  parties  may  be  used 
in  any  aspect  of  the  Vessel  Security 
Assessment  if  they  have  the  appropriate 
skills  and  if  the  Company  Security 
Officer  reviews  and  accepts  their  work. 
The  rt^ulations  do  not  prohibit  any 
third  party,  including  entities  that  have 
RS(J  status  abroad,  from  performing  an 
assessment  or  audit.  However,  the 
regylations  prohibit  a  third  party  or  any 
person  responsible  for  implementing 
any  securitv  measures  in  the  Vessel 
Security  Plan  from  [)erforming  required 
audits.  It  should  be  noted  that  the  ISPS 
Code  prohibits  an  RSO  that  is  involved 
in  developing  a  Vessel  Security  Plan 
from  reviewing  or  approving,  on  behalf 
of  an  Administration,  the  Vessel 
Security  Plan. 

Ffiur  commenters  requested  that  the 
Companv  and  the  Facility  Securitv 
Officers  be  given  access  to  the 
"vulnerability  assessment"  done  by  the 
COTP  to  facilitate  the  development  of 
the  Facility  Security  Plan  and  ensure 
that  the  Facility  Securitv  Plan  does  not 
conllict  with  the  AMS  Plan. 

The  AMS  Assessments  directed  by  the 
Coast  Guard  are  broader  in  scope  than 
the  required  Facility  Securitv 
Assessments.  The  AMS  Assessment  is 
used  in  the  development  of  the  AMS 
Plan,  and  it  is  a  collaborative  effort 
between  Federal,  State,  Indian  Tribal 
and  local  agencies  as  well  as  vessel  and 
facility  owners  and  operators  and  other 
interested  stakeholders.  The  AMS 
Assessments  are  sensitive  security 
information.  Access  to  these 
assessments,  therefore,  is  limited  under 
4?)  CFR  part  1,520  to  those  persons  with 
a  legitunate  need-to-know  (e.g..  Facility 
Security  Officers  who  need  to  align 
Facility  Security  Plans  with  the  AMS 
Plan  may  be  deemed  to  have  need  to 
know^  sensitive  security  information).  In 
addition,  the  Coast  Guard  will  identif>' 
potential  conflicts  between  security 
plans  and  tht;  AMS  Plan  during  the 
Facility  Security  Plan  approval  process. 

One  commenter  asked  whether 
persons  who  have  already  completed 
the  "ISPS — Company  Security  Officers 


Course"  can  be  considered  competent  to 
carry  out  a  shipboard  assessment. 

The  owner  or  operator  of  a  vessel  may 
rely  upon  third  parties  to  conduct  the 
Vessel  Securitv  Assessment.  Section 
104.300(d)  lists  the  areas  in  which 
anyone  involved  in  a  Vessel  Security 
Assessment  must  have  knowledge. 
While  we  have  not  examined  the 
"ISPS — Company  Security  Officers 
Course"  to  determine  whether  it 
provides  adequate  training  in  the  areas 
listed  in  §  104. 300(d),  an  owner  or 
operator  may  make  that  determination 
on  their  own  in  light  of  the  regulatory 
and  international  competency 
requirements. 

One  commenter  asked  for  clarification 
of  the  terms  "self  assessments," 
"security  assessments,"  "risk/threat 
assessments,"  and  "on-scene  surveys." 

Risk/threat  assessments  and  self 
assessments  are  not  specifically  defined 
in  the  regulations,  but  refer  to  the 
general  practices  of  assessing  where  a 
vessel  or  facility  is  at  risk.  The 
assessments  required  in  parts  104 
through  106  must  take  into  account 
threats,  consequences,  and 
vulnerabilities;  therefore,  they  are  most 
appropriately  titled  "security 
assessments."  This  title  also  aligns  with 
the  ISPS  Code.  To  clarify  that 
§§101.510  and  105.205  address  security 
assessments  required  by  subchapter  H, 
we  have  anumded  these  sections  to 
change  the  term  "risk"  to  the  more 
accurate  tenn  "security."  "On-scene 
surveys"  are  explained  in  the  security 
assessment  requirements  of  parts  104, 
105.  and  106.  As  explained  in 
§  104.305(b),  for  example,  the  purpose 
of  an  on-scene  survey  is  to  "verify  or 
collect  infoCmation"  required  to  compile 
background  mformation  and  "consists 
of  an  actual  survey  that  examines  and 
evaluates  existing  vessel  protective 
measures,  procedures,  and  operations." 
An  on-scene  survey  is  part  of  a  security 
assessment. 

Three  commenters  asked  how  a 
company  should  assess  the  "worse-case 
scenario"  regarding  barges  and  their 
cargo.  - 

Tnere  are  various  methods  of 
conducting  a  security  assessment, 
several  of  which  we  outlined  in 
§  101.510.  These  assessment  tools,  the 
assessment  requirements  themselves  as 
discussed  in  §§  104.305,  105.305,  and 
106.305,  and  other  assessment  tools  that 
have  been  developed  by  industry  should 
enable  owners  or  operators  to  evaluate 
the  vulnerability  and  potential 
consequences  of  a  transportation 
security  incident  involving  the  barge  or 
the  cargo  it  carries. 

Two  commenters  asserted  that  the 
requiremen  in  §  104, 305(b)  for  an  on- 


scene  survey  to  be  complete  and  plan 
submitted  60  days  in  advance  of  the 
vessels  operation  is  not  reasonable 
because  the  vessel's  crew  and 
equipment  may  not  yet  be  on  board  or 
installed. 

We  recognize  the  requirements  of 
§  104.305(b)  may  pose  challenges  for 
owners  and  operators  that  intend  to  put 
their  vessels  into  service  after  July  1, 
2004.  We  believe  the  elements  of  a 
Vessel  Security  Assessment,  as  listed  in 
§  104.305(a).  can  be  addressed  before 
the  vessel  comes  into  full  operation.  The 
purpose  of  part  104  is  to  ensure  that  an 
effective  Vessel  Security  Plan  is 
implemented  before  interfacing  with 
facilities  or  other  vessels.  It  would  be 
imprudent  to  allow  vessels  to  enter  into 
service  without  Vessel  Security  Plans  in 
place.  Therefore,  we  have  not  amended 
this  requirement  and  will  only  allow 
vessels  to  operate  upon  verification  of 
the  implementation  of  an  approved 
Vessel  Security  Plan. 

Three  commenters  requested  that  the 
Coast  Guard  amend  preamble  language 
to  clarify  which  personnel  may  conduct 
a  Vessel  Security  Assessment,  stating 
that  we  were  not  clear  in  the  temporary 
interim  rule  (68  FR  39240)  (part  101).  ' 

As  provided  in  §  104.210(a)(4),  the 
Company  Security  Officer  may  delegate 
duties  required  in  part  104.  including 
conducting  Vessel  Security 
Assessments.  The  Company  Security 
Officer  remains  responsible  for  the 
performance  of  all  securitv-related 
duties,  even  when  delegated.  Under 
§  104.300(c).  third  parties  may  work  on 
a  Vessel  Security  Assessment  so  long  as 
the  Company  Security  Officer  reviews 
and  accepts  their  work. 

One  commenter  noted  that 
§  104.305(d)(2)  requires  that  the  Vessel 
Security  Assessment  report  address, 
among  other  things,  the  structural 
integrity  of  the  vessel,  and  that  the 
implications  of  this  requirement  is  that 
we  will  have  non-naval  architects 
commenting  on  the  structural  integrity 
of  vessels  built  under  existing  rules  and 
reguladons.  The  commenter  does  not 
believe  that  there  are  counter-measures 
available  for  perc;eived  shortcomings  in 
the  ship's  construction  standards  and 
also  asks  if  the  Coast  Guard  anticipates 
using  Vessel  Security  Assessments  as  a 
basis  for  proposals  to  amend  SOLAS 
construction  standards.  Two 
commenters  noted  that,  although 
required  to  assess  their  vulnerability  of 
approaching  recreational  boats  that  may 
pose  harm,  vessels  are  not  equipped  to 
react  to  such  a  threat. 

The  provisions  of  §  104.305(d)(2) 
align  with  the  ISPS  Code,  part  B.  The 
owner  or  operator  is  responsible  for  the 
Vessel  Security  Assessment  and. 
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therefore,  may  have  a  naval  architect  or 
other  qualified  professional  evaluate  the 
structural  integrity  of  the  \essel  in 
conducting  the  assessment.  If,  in 
evaluating  the  structural  integrity  of  a 
vessel,  the  owner  or  operator  determines 
that  no  security  measures  are  available 
for  perceived  shortcomings  in  the  ship's 
structural  integrity,  then  the  plan  will 
not  be  required  to  contain  any.  We  do 
not,  at  this  time,  anticipate  using  the 
Vessel  Security  Assessment  as  a  basis 
for  proposing  amendments  to  SOLAS 
construction  standards.  With  regard  to 
approaching  recreational  boats,  at 
higher  MARSEC  Levels,  the  owner  or 
operator  must  implement  appropriate 
security  measures  if  the  vessel  is  at  risk 
from  such  a  threat,  such  as  changing 
operational  schedule,  using  watercraft 
as  a  deterrence  or  coordinating  w  ith  the 
facility  for  such  use,  or  notifying  the 
COTP  or  the  NRC  of  a  specific  threat. 
After  further  review-  of  subpart  C  of 
parts  104.  105.  and  106.  we  amended 
§§  104.310,  105.310.  and  106.310  to 
state  that  the  security  assessment  must 
be  reviewed  and  updated  each  time  the 
security  plan  is  revised  and  when  the 
security  plan  is  submitted  for  re- 
approval. 

Subpart  D— Vessel  Security  Plan  (VSP) 

This  subpart  describes  the  content, 
format,  and  processing  for  Vessel 
Security  Plans. 

Two  commenters  asked  the  Coast 
Guard  to  change  the  language  in 
§  104.400(a)  to  delineate  the 
responsibilities  of  towing  vessels  and 
facilities  when  dealing  with  unmanned 
vessels. 

We  are  amending  the  definition  of 
"owner  or  operator"  in  §  101.105  to 
clarifv"  when  "operational  control"  of 
unmanned  vessels  passes  between 
vessels  and  facilities.  No  change  was 
made  to  §  104.400(a}  because  the  change 
to  the  definition  of  "owner  or  operator" 
addresses  this  concern. 

One  commenter  suggested  the  Coast 
Guard  change  the  definition  of  Vessel 
Security  Plan  to  read  verbatim  from  the 
MTSA.' 

Our  definition  of  Vessel  Security  Plan 
is  consistent  with  the  MTSA.  and  we 
believe  that  it  provides  clarity  on  the 
purpose  of  the  plan. 

One  commenter  stated  that  Vessel 
Security  Plans  should  contain  a 
statement  recognizing  the  authority  of 
the  Coast  Guard  to  require  security 
measures  to  deter  a  transportation 
security  incident  and  acknowledging 
that  the  owner  or  operator  will  ensure, 
by  contract  or  other  approved  means, 
the  availability  of  the  particular  security 
measures  when  and  if  specifically 


designated  and  required  by  the  Coast 
Caiard. 

The  MTSA  provided  the  authority  for 
us  to  require  additional  security; 
however,  the  Vessel  Security  Plan  need 
not  contain  a  statement  recognizing  the 
authority  of  the  Coast  Guard.  Under 
§  104.240(b)(1),  we  state  that  the  vessel 
owner  or  operator  must  ensure  that 
whenever  a  higher  MARSEC  Level  is  set 
for  the  port  in  which  the  vessel  is 
located  or  is  about  to  enter,  the  vessel 
complies,  without  undue  delay,  with  all 
measures  specified  in  the  Vessel 
Security  Plan.  Section  104.240(e) 
requires  that,  at  MARSEC  Level  3,  the 
owner  or  operator  must  be  able  to 
implement  additional  security 
measures.  The  Vessel  Security  Plan 
need  only  describe  how  the  owner  or 
operator  will  meet  the  requirements  in 
§  104.240;  the  statement  "by  contract  or 
other  approved  means"  is  not  required. 
One  commenter  stated  that  as  part  of 
developing  a  Vessel  Security  Plan,  the 
commenter  would  have  to  contract,  in 
advance,  with  shore-based  companies 
for  security  measures  and  anti-terrorism 
services. 

Nothing  in  these  regulations  requires 
that  vessel  owners  or  operators  contract 
for  such  services  in  advance.  However, 
if  an  owner  or  operator  of  a  vessel 
develops  and  has  approved  a  Vessel 
Security  Plan  that  states  it  will  hire 
shore-based  companies  to  provide 
certain  security  measures,  then  the 
vessel  owner  or  operator  must  be 
prepared  to  demonstrate  that  the  plan 
can  be  implemented  as  approved.  It  is 
the  intent  of  these  regulations  that 
vessel  owners  or  operators,  in 
accordance  with  their  Vessel  Security 
Assessments,  identifv'  those  resources 
they  will  need  at  the  various  MARSEC 
Levels  to  ensure  that  they  can 
implement  their  Vessel  Security  Plans. 
One  commenter  recommended  that  a 
"working  language"  provision  be  added 
to  the  regulation  to  ensure  that  the 
Vessel  Security  Plan  is  understood  by 
the  crew  that  is  responsible  for  its 
implementation.  One  commenter 
recommended  that  the  Coast  Guard 
amend  the  requirements  of  part  104  to 
include  a  provision  to  encourage  foreign 
vessels  to  carry  a  copy  of  their  Vessel 
Security  Plan  written  in  English.  This 
commenter  believed  that  Coast  Guard 
Port  State  Control  officers  may  be 
delayed  when  they  encounter  a  Vessel 
Security  Plan  written  in  a  language 
other  than  English. 

We  agree  that  a  plan  written  in  a 
language  other  than  English  may  cause 
a  delay  during  a  Port  State  Control 
examination  However,  we  believe  that 
all  vessel  personnel  must  have 
knowledge  of  security-related  measures 


as  specified  in  the  Vessel  Security  Plan. 
We  agree,  therefore,  that  providing  the 
Vessel  Security  Plan  or  sections  of  the 
Vessel  Security  Plan  in  the  working 
language  of  the  crew  is  good  maritime 
practice.  While  we  require  that  the 
Vessel  Security  Plan  be  submitted  in 
English,  we  are  amending  §  104.400  to 
also  encourage  the  owner  or  operator  of 
a  vessel  to  provide  a  translation  in  the 
working  language  of  the  crew  to  ensure 
that  vessel  personnel  can  perform  their 
security  duties.  We  are  also  amending 
§  104.410  to  clarify  that  we  require 
Vessel  Security  Plans  to  be  submitted  to 
the  MSC  in  English.  Additionally,  to 
meet  our  international  obligations  we  do 
not  require  that  foreign  vessels  carry"  on 
board  the  vessel  a  copy  of  its  Vessel 
Security  Plan  written  in  English.  Part  A 
of  the  ISPS  Code  permits  Vessel 
Security  Plans  to  be  written  in  the 
working  language  or  languages  of  the 
ship,  so  long  as  a  translation  of  the  plan 
is  provided  in  English,  Spanish,  or 
French.  As  we  stated  in  the  preamble  of 
the  temporary  interim  rule  (68  FR 
39297)  (part  101),  a  vessel  may  be 
delayed  while  translator  services  are 
acquired  when  a  Port  State  Control 
officer  is  presented  a  Vessel  Security 
Plan  in  a  language  that  he  or  she  does 
not  understand.  Although  not  required, 
it  would  help  our  Port  State  Control 
efforts  if  the  plan  were  maintained  in 
English  as  well. 

One  commenter  recommended  that 
the  provisions  for  the  MTSA,  requiring 
Vessel  Security  Plans  to  be  consistent 
with  the  National  and  AMS  Plans,  be 
waived  until  both  of  these  plans  exist. 

We  cannot  waive  a  legislative 
requirement  without  express  authority 
to  do  so.  However,  we  do  not  anticipate 
that  Vessel  Security  Plans  or  Facility 
Security  Plans  will  need  to  be 
resubmitted  or  revised  when  the 
National  and  AMS  Plans  are  developed. 
We  view  the  regulatory  requirements  for 
Vessel  Security  Plans  and  Facility 
Security  Plans  to  be  the  fundamental 
building  blocks  for  these  broader  plans. 
One  commenter  stated  that  an  outline 
for  Vessel  Security  Plans  should  be 
provided  similar  to  the  one  in  §  105.405 
for  Facility  Security  Plans. 

We  believe  that  the  format  for  the 
Vessel  Security  Plans  provided  in 
§  104.405  is  complete  and  differs  little 
from  the  one  provided  in  §  105.405. 

Three  commenters  recommended  that 
the  regulations  be  amended  to  close 
"the  gap"  in  the  plan-approval  process 
to  address  the  period  of  time  between 
December  29,  2003,  and  July  1,  2004. 
Another  commenter  suggested 
submitting  the  Facility  Security  Plan  for 
review  and  approval  for  a  new  facility 
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"within  six  months  of  the  facility  owner 
or  operator's  intent  of  operating  it." 

We  agree  that  the  regulations  do  not 
specify  plan-submission  lead  time  for 
vessels,  facilities,  and  OCS  facilities  that 
come  into  operation  after  December  29, 
2003.  and  before  July  1.  2004.  The 
owners  or  operators  of  such  vessels, 
facilities,  and  OCS  facilities  are 
responsible  for  ensuring  they  have  the 
necessary  security  plans  submitted  and 
approved  by  July  1.  2004.  if  they  intend 
to  operate.  We  have  amended 
§§  104.410.  105.410,  and  106.410  to 
clarify  the  plan-submission 
requirements  for  before  and  after  July  1, 
2004. 

One  commenter  suggested  that  the 
Coast  Guard  amend  §  104.410(a)  to  read: 
"each  vessel  owner  or  operator,  where 
required,  must  either"  instead  of  "each 
vessel  owner  or  operator  must  either." 

We  disagree  with  the  comment 
because  we  feel  that  the  current 
language  best  conveys  the  intent  of  the 
regulation.  We  believe  that  it  is  clear 
that  this  part  is  applicable  only  to  those 
owners  or  operators  who  are  required  to 
submit  a  security  plan. 

After  further  review  of  the 
"Submission  and  approval" 
requirements  in  §§  101.120.  104.410. 
105.410.  and  106.410.  we  have  amended 
the  requirements  to  clarify  that  security 
plan  submissions  can  be  returned  for 
revision  during  the  approval  process. 

Thirty  commenters  commended  the 
Coast  Guard  for  providing  an  option  for 
an  Alternative  Security  Program  as 
described  in  §  101.120(b)  and  urged  the 
Coast  Guard  to  approve  these  programs 
as  soon  as  possible. 

We  believe  the  provisions  in 
§  101.120(b)  will  provide  greater 
flexibility  and  will  help  owners  and 
operators  meet  the  requirements  of  these 
rules.  We  will  review  Alternative 
Security  Program  submissions  in  a 
timely  manner  to  determine  if  they 
comply  with  the  security  regulations  for 
their  particular  segment.  Additionally, 
we  have  amended  §§  104.410(a)(2), 
105.410(a)(2),  106.410(a)(2),  105.115(a), 
and  106.110(a)  to  clarify  the  submission 
requirements  for  the  Alternative 
Security  Program. 

We  received  15  comments  about  the 
process  of  amending  and  updating  the 
security  plans.  Five  commenters 
requested  that  they  be  exempted  from 
auditing  whenever  they  make  minimal 
changes  to  the  security  plans.  Two 
commenters  stated  that  it  should  not  be 
necessary  to  conduct  both  an 
amendment  review  and  a  full  audit  of 
security  plans  upon  a  change  in 
ownership  or  operational  control.  Three 
commenters  requested  a  de  minimis 
exemption  to  the  requirement  that 


security  plans  be  audited  whenever 
there  are  modifications  to  the  vessel  or 
facility.  Seven  commenters  stated  that 
the  rule  should  be  revised  to  allow  the 
immediate  implementation  of  security 
measures  without  having  to  propose  an 
amendment  to  the  security  plans  at  least 
30  days  before  the  change  is  to  become 
effective.  The  commenters  stated  that 
there  is  something  "conceptually 
wrong"  with  an  owner  or  operator 
having  to  submit  proposed  amendments 
to  security  plans  for  approval  when  the 
amendments  are  deemed  necessary  to 
protect  vessels  or  facilities. 

The  regulations  require  that  upon  a 
change  in  ownership  of  a  vessel  or 
facility,  the  security  plan  must  be 
audited  and  include  the  name  and 
contact  information  of  the  new  owner  or 
operator.  This  will  enable  the  Coast 
Guard  to  have  the  most  current  contact 
information.  Auditing  the  security  plan 
is  required  to  ensure  that  any  changes 
in  personnel  or  operations  made  by  the 
new  owner  or  operator  do  not  conflict 
with  the  approved  security  plan.  The 
regulations  state  that  the  security  plan 
must  be  audited  if  there  have  been 
significant  modifications  to  the  vessel  or 
facility,  including,  but  not  limited  to, 
their  physical  structure,  emergency 
response  procedures,  security  measures, 
or  operations.  These  all  represent 
significant  modifications.  Therefore,  we 
are  not  going  to  create  ah  exception  in 
the  regulation.  We  recognize  that  the 
regulations  requiring  that  proposed 
amendments  to  security  plans  be 
submitted  for  approval  30  days  before 
implementation  could  be  construed  as 
an  impediment  to  taking  necessary 
security  measures  in  a  timely  manner. 
The  intent  of  this  requirement  is  to 
ensure  that  amendments  to  the  security 
plans  are  reviewed  to  ensure  they  are 
consistent  with  and  supportable  by  the 
security  assessments.  It  is  not  intended 
to  be,  nor  should  it  be,  interpreted  as 
precluding  the  owner  or  operator  from 
the  timely  implementation  of  additional 
security  measures  above  and  beyond 
those  enumerated  in  the  approved 
security  plan  to  address  exigent  security 
situations.  Accordingly  we  have 
amended  §§  104.415,  105.415,  and 
106.415  to  add  a  clause  that  allows  for 
the  immediate  implementation  of 
additional  security  measures  to  address 
exigent  security  situations. 

One  commenter  stated  that  vessel 
owners  and  operators  should  be  allowed 
to  amend  Vessel  Security  Plans  through 
annual  letters  to  the  Coast  Guard,  stating 
that  Vessel  Security  Plans  should  be 
living  documents  that  can  be  readily 
changed  to  reflect  audit  findings  and 
lessons  learned  from  drills  and 
exercises.  One  commenter  requested  a 


definition  for  the  scope  of  a  plan  change 
that  constitutes  an  amendment  to  a 
Vessel  Security  Plan. 

We  agree  that  the  Vessel  Security  Plan 
is  a  living  document  that  should  be 
continuously  updated  to  incorporate 
changes  or  lessons  learned  from  drills 
and  exercises,  and  the  regulations 
currently  allow  for  frequent  audit  and 
amendments.  We  believe,  however,  that 
any  changes  to  Vessel  Security  Plans 
should  be  submitted  to  the  Coast  Guard 
as  soon  as  practicable,  which  may 
require  more  than  an  annual  letter.  In 
addition,  we  require  that  vessel  owners 
and  operators  submit  changes  to  the 
Marine  Safety  Center  for  review  30  days 
before  the  change  becomes  effective  to 
ensure  changes  are  consistent  with  the 
regulations. 

Five  commenters  asked  about  the 
need  for  independent  auditors  under 
§§  104.415  and  105.415.  Two 
commenters  recommended  that  we 
amend  §  105.415(b)(4)(ii)  to  read  "not 
have  regularly  assigned  duties  for  that 
facility"  as  this  would  allow  flexibility 
for  audits  to  be  conducted  by 
individuals  with  security-related  duties 
as  long  as  those  duties  are  not  at  that 
facility. 

We  believe  that  independent  auditors 
are  one,  but  not  the  only,  way  to 
conduct  audits  of  Facility  Security 
Plans.  In  both  §§  104.415  and  105.415, 
paragraph  (b)(4)  lists  three  requirements 
for  auditors  that,  for  example,  could  be 
met  by  employees  of  the  same  owner  or 
operator  who  do  not  work  at  the  facility 
or  on  the  vessel  where  the  audit  is  being 
conducted.  Additionally,  paragraph 
(b)(4)  states  that  all  of  these 
requirements  do  not  need  to  be  met  if 
impracticable  due  to  the  facility's  size  or 
the  nature  of  the  company. 

Miscellaneous 

Two  commenters  recommended  that 
the  regulations  be  amended  to  clarify 
the  authority  of  the  cognizant  Officer  in 
Charge  of  Marine  Inspection  to  issue  the 
ISSC  to  qualifying  vessels. 

To  clarify  this  authority,  we  have 
added  46  CFR  2.01-25(a)(2){viii). 

After  further  review  of  this  part  we 
made  several  non-substantive  editorial 
changes,  such  as  adding  plurals  and 
fixing  noun,  verb,  and  subject 
agreements.  These  sections  include: 
§§  104.200(b}(14)(i),  104.215(a)(3), 
104.265(b)(1)  and  (c)(5),  104.270(b)(5), 
104.285(a)(l)(i),  and  104.305(d)(3)(iv). 
In  addition,  the  part  heading  in  this  part 
has  been  amended  to  align  with  all  the 
pcirt  headings  within  this  subchapter. 

Regulatory  Assessment 

This  final  rule  is  a  "significant 
regulatory  action"  imder  section  3(f)  of 
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Executive  Order  12866,  Regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  final  assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  comments  on  the 
assessment,  our  responses,  and  a 
summary  of  the  assessment  follow. 

Five  cominenters  stated  that  our  cost 
estimates  understate  the  cost  for 
international  ships  calling  on  U.S.  ports. 
Three  commenters  noted  that  the  same 
parameters  used  to  develop  the  costs  for 
the  U.S.  SOLAS  ships  should  be 
extrapolated  and  applied  to 
international  ships,  adjusted  for  the 
time  these  ships  spend  in  U.S.  waters. 
One  commenter  asked  us  to  explain 
why  only  70  foreign  flag  vessels  were 
included  in  our  analysis  of  the  cost  of 
the  temporary  interim  rule. 

We  disagree  with  the  commenters' 
assertion  that  our  estimate  understates 
the  cost  for  international  ships  calling 
on  U.S.  ports.  We  developed  our 
estimate  assuming  that  foreign  flag 
Vessels  subject  to  SOLAS  would  be 
required  by  their  flag  state,  as 
signatories  to  SOLAS,  to  implement 
SOLAS  and  the  ISPS  Code.  The  flag 
administrations  of  foreign  flag  SOLAS 
vessels  will  account,  therefore,  for  the 
costs  of  complying  with  SOLAS  and  the 
ISPS  Code.  Our  analysis  accounts  for 
the  costs  of  this  rule  to  U.S.  flag  vessels 
subject  to  SOLAS.  Additionally,  we 
estimate  costs  for  the  approximately  70 
foreign  flag  vessels  that  are  not  subject 
to  SOLAS  that  would  not  need  to 
comply  with  either  SOLAS  or  the  ISPS 
Code.  These  vessels  must  comply  with 
the  requirements  in  33  CFR  part  104  if 
they  wish  to  continue  operating  in  U.S. 
ports  after  July  1.  2004,  and  we  therefore 
estimate  the  costs  to  these  vessels. 

One  commenter  suggested  that  cost 
assessments  for  auditing  the  Vessel 
Security  Assessment  and  Vessel 
Security  Plan  be  revisited,  stating  that 
the  present  15-minute  cost  estimate  to 
update  the  Vessel  Security  Plan  did  not 
account  for  the  expense  of  an  annual 
review  and  audit. 

The  estimated  average  incremental 
cost  for  the  15-minute  update  of  the 
Vessel  Security  Plan  accounts  for  the 
time  a  Company  Security  Officer  or 
Vessel  Security  Officer  spends  making 
minor  changes.  The  cost  of  an  annual 
review  and  audit  cost  is  incurred  at  the 
company,  not  the  vessel,  level.  We  have 
accounted  for  this  cost  for  both  large 
and  small  companies.  We  also  assumed 


that,  for  large  companies  operating 
vessels  subject  to  SOLAS,  the  cost 
would  be  incremental  to  existing 
expenses  for  annual  audits  already 
required  under  the  International  Safety 
Management  Code  and  other 
international  instruments.  For  further 
detail  on  the  cost  calculations,  see  the 
Cost  Assessment  and  Final  Regulatory 
Flexibility  Act  analysis  in  the  docket  for 
this  rule. 

One  commenter  suggested  taking  into 
greater  account  the  risk  factors  of  the 
facility  and  vessel  as  a  whole  rather 
than  simply  relying  on  one  factor,  such 
as  the  capacity  of  a  vessel  as  well  as  the 
cost-benefit  of  facility  security  to  all  of 
the  business  entities  that  make  up  a 
facility. 

The  Coast  Guard  considered  an 
extensive  list  of  risk  factors  when 
developing  these  regulations  including, 
but  not  limited  to,  vessel  and  facility 
type,  the  nature  of  the  commerce  in 
which  the  entity  is  engaged,  potential 
trade  routes,  accessibility  of  facilities, 
gross  tonnage,  and  passenger  capacity. 
Our  Cost  Assessments  and  Regulatory 
Flexibility  Act  Analyses  for  both  the 
temporary  interim  rules  and  the  final 
ndes  are  available  in  the  docket,  and 
they  account  for  companies  as  whole 
business  entities,  not  individual  vessels 
or  facilities. 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  pursuant  to  regulations 
promulgated  by  other  Federal  and  State 
agencies,  many  companies  already  have 
spent  a  substantial  amount  of  money 
and  resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
assessment  do  not  include  the  security 
measures  these  companies  have  already 
taken  to  enhance  security.  Because  the 
changes  in  this  final  rule  do  not  affect 
the  original  cost  estimates  presented  in 
the  temporary  interim  rule  (68  FR 
39298)  (part  104),  the  costs  remain 
unchanged. 

We  realize  that  every  company 
engaged  in  maritime  commerce  would 
not  implement  the  final  rule  exactly  as 
presented  in  this  assessment.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein  while  others 
could  spend  significantly  more.  In 
general,  we  assume  that  each  company 
would  implement  the  final  rule  based 
on  the  type  of  vessels  or  facilities  it 
owns  or  operates  and  whether  it  engages 
in  international  or  domestic  trade. 

This  assessment  presents  the 
estimated  cost  if  vessels  are  operating  at 
MARSEC  Level  1,  the  current  level  of 
operations  since  the  events  of 
September  11.  2001.  We  also  estimated 


the  costs  for  operating  for  a  brief  period 
at  MARSEC  Level  2.  an  elevated  level  of 
securitv. 

We  do  not  anticipate  that 
implementing  the  final  rule  will  require 
additional  manning  on  board  vessels: 
existing  persormel  can  assume  the 
duties  envisioned. 

The  final  rule  will  affect  about  10.300 
U.S.  flag  SOLAS  and  domestic  (non- 
SOLAS)  vessels,  and  about  70  foreign 
non-SOU\S  vessels. 

The  estimated  cost  of  complying  with 
the  final  rule  is  present  value  SI. 368 
billion  (2003-2012,  7  percent  discount 
rate).  Approximately  present  value  S248 
million  of  this  total  is  attributable  to 
U.S.  flag  SOLAS  vessels.  Approximately 
present  value  $1,110  billion  is 
attributable  to  domestic  vessels  (non- 
SOLAS),  and  present  value  SlO  million 
is  attributable  to  foreign  non-SOLAS 
vessels.  In  the  first  year  of  compliance, 
the  cost  of  purchasing  equipment,  hiring 
security  officers,  and  preparing 
paperwork  is  an  estimated  $218  million 
(non-discounted,  $42  million  for  the 
U.S.  fiag  SOLAS  fleet.  $175  million  for 
the  domestic  fleet,  $1  milHon  for  the 
foreign  non-SOLAS  fleet).  Following 
initial  implementation,  the  annual  co.st 
of  compliance  is  an  estimated  $176 
million  (non-discounted,  $32  million  for 
the  U.S.  flag  SOLAS  fleet,  $143  million 
for  the  domestic  fleet,  $1  million  for  the 
foreign  non-SOLAS  fleet). 

For  the  U.S.  flag  SOLAS  fleet, 
approximately  52  percent  of  the  initial 
cost  is  for  hiring  Company  Security 
Officers  and  training  personnel,  29 
percent  is  for  vessel  equipment.  12 
percent  is  for  assigning  Vessel  Security 
Officers  to  vessels,  and  7  percent  is 
associated  with  paperwork  (Vessel 
Security  Assessment  and  Vessel 
Security  Plan).  Following  the  first  year, 
approximately  72  percent  of  the  cost  is 
for  Company  Security  Officers  and 
personnel  training.  3  percent  is  for 
vessel  equipment,  10  percent  is  for 
drilling,  15  percent  is  for  Vessel 
Security  Officers,  and  less  than  1 
percent  is  associated  with  paperwork. 
Company  Security  Officers  and  training 
are  the  primary  cost  drivers  for  U.S.  flag 
SOLAS  vessels. 

For  the  domestic  fleet,  approximately 
51  percent  of  the  initial  cost  is  for  hiring 
Company  Security  Officers  and  training 
personnel.  29  percent  is  for  vessel 
equipment,  14  percent  is  for  assigning 
Vessel  Security  Officers  to  vessels,  and 
6  percent  is  associated  with  paperwork 
(Vessel  Security  Assessments  and 
Vessel  Security  Plans).  Following  the 
first  year,  approximately  61  percent  of 
the  cost  is  for  Company  Security 
Officers  and  training.  6  percent  is  for 
vessel  equipment,  11  percent  is  for 
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drilling,  22  percent  is  for  VSOs,  and  less 
than  1  percent  is  associated  with 
paperwork.  As  with  SOLAS  vessels, 
Company  Security  Officers  are  the 
primary  cost  driver  for  the  domestic 
fleet. 

We  estimated  approximately  135.000 
burden  hours  for  paperwork  during  the 
first  year  of  compliance  (33,000  hours 
for  U.S.  flag  SOLAS.  101,000  hours  for 
the  domestic  fleet.  1,000  hours  for  the 
foreign  non-SOLAS  fleet).  We  estimated 
approximately  12.000  burden  hours 
annually  following  full  implementation 
of  the  final  rule  (2,000  hours  for  U.S. 
flag  SOLAS,  10,000  hours  for  the 
domestic  fleet,  less  than  1,000  hours  for 
the  foreign  non-SOLAS  fleet). 

We  also  estimated  the  annual  cost  for 
going  to  an  elevated  security  level, 
MARSEC  Level  2,  in  response  to 
increased  threats.  The  duration  of  the 
increased  threat  level  will  be  entirely 
dependent  on  intelligence  received.  For 
this  assessment,  we  estimated  costs  for 
MARSEC  Level  2  using  the  following 
assumptions:  All  ports  will  go  to 
MARSEC  Level  2  at  once,  each  elevation 
will  last  21  days,  and  the  elevation  will 
occur  twice  a  year.  The  estimated  t:ost 


associated  with  these  conditions  is  $235 
million  annually. 

Benefit  Assessment 

This  final  rule  is  one  of  six  final  rules 
that  implement  national  maritime 
security  initiatives  concerning  general 
provisions,  Area  Maritime  Security, 
vessels,  facilities.  Outer  Continental 
Shelf  (OCS)  facilities,  and  AIS,  The 
Coast  Guard  used  the  National  Risk 
Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerabilitv.  and 
consequences  for  several  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 


measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

We  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  will  reinforce 
and  support  one  another  in  their 
implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39274)  (part  101). 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  final  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel.  Facility, 
OCS  Facility.  AMS,  and  AIS 
requirements.  As  shown  in  Table  1 .  the 
implementation  of  vessel  security  for 
the  affected  population  reduces  781,285 
risk  points  annually  through  2012.  The 
benefits  attributable  for  part  101, 
General  Provisions,  were  not  considered 
separately  since  it  is  an  overarching 
section  for  all  the  parts. 


Table  1  .—Annual  Risk  Points  Reduced  by  the  Final  Rules 


Maritime  entity 


Vessels 

Facilities  

OCS  Facilities  1!!.!!!!!!H! 

Port  Areas  

Total  


Annual  risk  points  reduced  by  final  fule 


Vessel 
security 


778,633 

2,025 

41 

587 


781 ,285 


Once  we  determmed  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


Facility 
security 


3.385 
469,686 


587 


473,659 


OCS 
Facility 
secunty 


3.385 
9,903 


13,288 


AMS 


3,385 
2,025 


129,792 


135,202 


AIS 


1,317 


105 


1,422 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways:  First,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  present  value  cost  and  the  10- 
year  present  value  benefit.  The  results  of 
our  assessment  are  presented  in  Table  2. 


Table  2.— First- Year  and  10-Year  Present  Value  Cost  and  Benefit  of  the  Final  Rules 


Item 


First-Year  Cost  (millions)  

First-Year  Benefit 

First- Year  Cost  Effectiveness  (S/'Risk  Pom!  Reduced) 

10-Year  Present  Value  Cost  (millions)  

10- Year  Present  Value  Benefit    

10-Year  Present  Value  Cost  Effectiveness  ($/Risk  Point 
Reduced)    


"Cost  less  monetized  safety  benefit. 


Final  rule 


Vessel 

security 


$218 

781,285 

279 

1,368 

5,871,540 

233 


Facility 
security 


$1,125 

473,659 

2.375 

5.399 

3.559.655 

1.517 


OCS 

■facility  security 


AMS 


S3 

13.288 

205 

37 
99.863 

368 


S120 

135.202 

890 

477 
1.016.074 

469 


AIS* 


$30 

1  422 

21,224 

26 

10,687 

2.427 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C,  601-612).  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

We  found  that  the  facilities  (part  105), 
vessels  (part  104),  and  AIS  rules  may 
have  a  significant  impact  on  a 
substantial]  number  of  small  entities. 


However,  we  were  able  to  certify  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  Area  Maritime  Security  (part  103) 
and  OCS  facility  security  (part  106) 
rules.  A  complete  small  entity  analysis 
may  be  found  in  the  "Cost  Assessment 
and  Final  Regulatory  Flexibility 
Analysis"  for  these  rules. 

We  received  comments  regarding 
small  entities;  these  comments  are 
discussed  within  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
final  rule. 

U.S.  Flag  SOLAS  Vessels. 

We  estimated  that  88  companies  that 
own  U.S.  flag  SOLAS  vessels  will  be 


affected  by  the  final  rule.  We  researched 
these  companies  and  found  revenue 
data  for  32  of  them  (36  percent).  The 
revenue  impacts  for  these  vessels  are 
presented  in  Table  3.  In  this  analysis, 
we  considered  the  impacts  to  small 
businesses  during  the  first  year  of 
implementation,  when  companies  will 
be  conducting  assessments,  developing 
security  plans,  and  purchasing 
equipment.  We  also  considered  annual 
revenue  impacts  following  the  first  year, 
when  companies  will  have  the 
assessments  and  plans  complete,  but 
will  need  to  conduct  quarterly  drilling. 


Table  3.— Estimated  Revenue  If^PACTS  for  Small  Businesses  That  Own  U.S.  Flag  SOLAS  Vessels 


Percent  impact  on  annual  revenue 


0-3  

3-5  

5-10  

10-20  .... 
20-30  .... 
30-40  .... 
40-50  .... 
>50  ....;.. 

Total 


Initial 

Annual 

1 
Number  of 

small  entities 
with  known 

revenue  data 

Percent  of 
small  entities 

with  known 
revenue  data 

Number  of 
small  entities 

with  known 
revenue  data 

1 

Percent  of 
small  entities 

with  known 
revenue  data 

8 
3 

6 
4 

1 
3 
6 

25 
9 
3 

19 

13 
3 
9 

19 

8 
3 
4 
4 
3 
2 
2 
6 

25 

9 

13 

13 

9 

6 

6 

19 

32 

100 

32 

100 

We  assume  that  the  remaining  56 
entities  that  did  not  have  revenue  data 
are  ver>'  small  businesses.  We  assume 
that  the  final  rule  may  have  a  significant 
economic  impact  on  these  businesses. 

Domestic  Vessels 

We  estimated  that  1,683  companies 
that  own  domestic  vessels  will  be 


affected  by  the  final  rule.  We  researched 
these  companies  and  found  revenue 
data  for  822  of  them  (49  percent).  The 
revenue  impacts  for  these  vessels  are 
presented  in  Table  4.  As  with  U.S.  flag 
SOLAS  vessels,  we  considered  the 
impacts  to  small  businesses  during  the 
first  year  of  implementation,  when 


companies  will  be  conducting 
assessments,  developing  security  plans, 
and  purchasing  equipment.  We  also 
considered  annual  revenue  impacts 
following  the  first  year,  when 
companies  will  have  the  assessments 
and  plans  complete,  but  will  need  to 
conduct  quarterly  drilling. 


Table  4.— Estimated  Revenue  1k*pacts  for  Small  Businesses  That  Own  Domestic  Vessels 


- 

Initial 

1 

Annual 

Percent  impact  on  annual  revenue 

Number  of            Percent  of 
small  entities       small  entities 

with  known           with  known 
revenue  data        revenue  data 

Number  of            Percent  of 
small  entities       small  entities 
•    with  known           with  known 
revenue  data        revenue  data 

0_3                                                       

366 
86 

171 
85 
34 
19 
9 
52 

45 

10 

21 

10 

4 

2 

1 

6 

393                          48 

3-5 ; 

87                          11 

S-in                                                        

170 
64 
37 
16 
16 
39 

21 

10-20                             

8 

20-30 ■ 

5 

30—40                                            

2 

40-50                                           

2 

>50  

5 

Total  

822 

100 

822                        100 

We  assumed  that  the  remaining  861 
entities  that  did  not  have  revenue  data 


are  very  small  businesses.  We  assumed 


that  the  final  rule  may  have  a  significant 
economic  impact  on  these  businesses. 
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Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
th(>  Area  Maritime.  Vessel,  and  Facility 
Security  and  the  AIS  rules.  These 
Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
creatf'd  Compliance  Guides  for  part  101 
or  for  the  OCS  Facility  Security  final 
rule,  as  neither  will  affect  a  substantial 
number  of  small  entities. 

.Small  businesses  may  send  comments 
on  thp  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
ctmipliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions' 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REC^FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  contains  no  new 
collection  of  infornirition  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  i:.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c).  "collection  of 
information"  comprises  reporting. 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
final  rules  are  covered  by  two  existing 
OMB-approyed  collections— 1625-0100 
[formerly  2115-0557]  and  1625-0077 
I  formerly  2115-0622]. 

We  received  comments  regarding 
collection  of  information;  these 
comments  are  discussed  within  the 
"Discussion  of  Comments  and  Changes" 
section  of  this  preamble.  You  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
We  received  OMB  approval  for  these 
collections  of  information  on  June  16, 
2003.  They  are  valid  until  December  31, 
2003. 


Federalism 

Executive  Order  13132  requires  the 
Coast  Guard  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.xecutive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
the  Executive  Order,  the  Coast  Guard 
may  construe  a  Federal  statute  to 
preempt  State  law  only  where,  among 
other  things,  the  exercise  of  State 
authority  conflicts  with  the  exercise  of 
Federal  authority  under  the  Federal 
statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Exeoytive  Order,  and  it 
has  been  determined  that  this  final  rule 
does  have  Federalism  implications  and 
a  substantial  direct  effect  on  the  States. 
This  final  rule  requires  those  States  that 
own  or  operate  vessels  or  facilities  that 
may  be  involved  in  a  transportation 
security  incident  to  conduct  security 
assessments  of  their  vessels  and 
facilities  and  to  develop  security  plans 
for  their  protection.  These  plans  must 
contain  measures  that  will  be 
implemented  at  each  of  the  three 
MARSEC  Levels  and  must  be  reviewed 
and  approved  by  the  Coast  Guard. 

Additionally,  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistenrt  with  the  federalism 
principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  that  conflict  with  the 
regulations  in  this  final  rule.  This  is 
because  owners  or  operators  of  facilities 
and  vessels — that  are  subject  to  the 
requirements  for  conducting  security 
assessments,  planning  to  secure  their 
facilities  and  vessels  against  threats 
revealed  by  those  assessments,  and 
complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment,  and  operating 
requirements — must  have  one  uniform, 
national  standard  that  they  must  meet. 
Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  uru-easonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the 


federalism  principles  enumerated  by  the 
Supnnne  Court  in  U.S.  v.  Locke.  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 
longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facility  would  conflict 
with  a  Federal  regulation;  in  other 
words,  it  would  either  actually  conflict 
or  would  frustrate  an  overriding  Federal 
need  for  uniformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this  final 
rule  bear  on  national  and  international 
commerce  where  there  is  no 
constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  S01^\S  and  the 
complementary  ISPS  C^ode.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 
extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
during  the  development  of  this  final 
rule.  For  these  final  rules,  we  met  with 
the  National  Conference  of  State 
Legislatures  (NCSL)  Taskforce  on 
Protecting  Democracy  on  July  21,  2003, 
and  presented  briefings  on  the 
temporary  interim  rules  to  the  NCSL's 
Transportation  Committee  on  July  23, 
2003.  We  also  briefed  several  hundred 
State  legislators  at  the  American 
Legislative  Exchange  Council  on  August 
1.  2003.  We  held  a  public  meeting  on 
July  23.  2003.  with  invitation  letters  to 
all  State  homeland  security 
representatives.  A  few  State 
representatives  attended  this  meeting 
and  submitted  comments  to  a  public 
docket  prior  to  the  close  of  the  comment 
period.  The  State  comments  to  the 
docket  ftjcused  on  a  wide  range  of 
concerns  including  i:onsistency  with 
international  requirements  and  the 
protection  of  sensitive  security 
information. 

One  commenter  stated  that  there 
should  be  national  uniformity  in 
implementing  security  regulations  on 
international  shipping. 

As  stated  in  the  temporarj'  interim 
rule  for  part  101  (68  FR  39277),  we  . 
believe  that  the  federalism  principles 
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enumerated  bv  the  Supreme  Court  in 
U.S.  V.  Locke.'529  U.S.  89  (2000). 
regarding  field  preemption  of  certain 
State  vessel  safety,  equipment,  and 
operating  requirements  extends  equally 
to  this  final  rule,  especially  regarding 
the  longstanding  history  of  significant 
Coast  Guard  maritime  security 
regulations  and  control  of  vessels  for 
security  purposes.  It  would  be 
inconsistent  with  the  federalism 
principles  stated  in  Executive  Order 
1.3132  to  construe  the  MTSA  as  not 
preempting  State  regulations  that 
conflict  with  these  regulations.  Vessels 
and  shipping  companies,  particularly. 
would  be  confronted  with  an 
unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
thev  move  from  state  to  ^tate. 

One  commenter  stated  that  there  is  a 
"real  cost"  to  implementing  security 
measures,  and  it  is  significant.  The 
commenter  stated  that  there  is  a 
disparity  between  P^ederal  funding 
dedic;ated  to  air  transportati(m  and 
maritime  transportation  and  that  the 
Federal  government  should  fund 
maritime  security  at  a  level 
commensurate  with  the  relative  security 
risk  assigned  to  the  maritime 
transportation  mode.  Further,  the 
commenter  stated  that,  in  2002.  some 
State-owned  ferries  carried  as  many 
passengers  as  one  of  the  State's  busiest 
international  airports  and  provided 
unique  mass  transit  services;  therefore. 
the  commenter  supported  the 
Alternative  Security  Program  provisions 
of  the  temporary  interim  rule  to  enable 
a  tailored  approach  to  security. 

The  viability  of  a  ferry  system  to 
provide  mass  transit  to  a  large 
population  is  undeniable  and  easily 
rivals  other  transportation  modes.  We 
developed  the  Alternative  Security 
Program  to  encompass  operations  such 
as  ferry  systems.  VVe  recognize  the 
concern  about  the  Federal  funding 
disparity  between  the  maritime 
transportation  mode  and  other  modes: 
however,  this  disparity  is  beyond  the 
scope  of  this  rule. 

One  commenter  stated  thai  while  he 
appreciated  the  urgency  of  developing 
and  implementing  maritime  security 
plans,  the  State  would  find  it  difficult 
to  complete  them  based  on  budget 
cvcles  and  building  permit 
requirements.  At  the  briefings  discussed 
above,  several  NCSL  representatives 
also  \oiced  concerns  o\'er  the  short 
implementation  period.  In  contrast, 
other  NCSL  representatives  were 
concerned  that  security  requirements 
w'ere  not  being  implemented  soon 
enough. 

The  implementation  timeline  of  these 
final  rules  follows  the  mandates  of  the 


MTSA  and  aligns  with  international 
implementation  requirements.  While 
budget-cycle  and  permit  considerations 
are  beyond  the  scope  of  this  rule,  the 
flexibility  of  these  performance-based 
regulations  should  enable  the  majority 
of  owners  and  operators  to  implement 
the  requirements  using  operational 
controls,  rather  than  more  costly 
physical  improvement  alternatives. 

Other  concerns  raised  by  the  NCSL  at 
the  briefings  mentioned  above  included 
questions  on  how  the  Coast  Guard  will 
enforce  security  standards  on  foreign 
flag  vessels  and  how  multinational 
crewmember  credentials  will  be 
checked. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 
Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
Code.  The  consistency  of  the 
international  and  domestic  security 
regimes,  to  the  extent  possible,  was 
always  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA,  Congress  explicitly  found  that 
"it  is  in  the  best  interests  of  the  U.S.  to 
implement  new  international 
instruments  that  establish"  a  maritime 
security  system.  We  agree  and  will 
exercise  Port  State  Control  to  ensure 
that  foreign  vessels  have  approved  plans 
and  have  implemented  adequate 
security  standards  on  which  these  rules 
are  based.  If  vessels  do  not  meet  our 
security  requirements,  the  Coast  Guard 
may  prevent  those  vessels  from  entering 
the  U.S.  or  take  other  necessary 
measures  that  may  result  in  vessel 
delays  or  detentions.  The  Coast  Guard 
will  not  hesitate  to  exercise  this 
authority  in  appropriate  cases.  We 
discuss  the  ongoing  initiatives  of  ILO 
and  the  requirements  under  the  MTSA 
to  develop  seafarers"  identification 
criteria  in  the  temporary'  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (68  FR 
39264)  (part  101).  We  will  continue  to 
work  with  other  agencies  to  coordinate 
seafarer  access  and  credentialing  issues. 
These  final  rules  will  also  ensure  that 
vessel  and  facility  owners  and  operators 
taktf  an  active  role  in  deterring 
unauthorized  access. 

One  commenter,  as  well  as 
participants  of  the  NCSL,  noted  that 
some  State  constitutions  afford  greater 
privacy  protections  than  the  U.S. 
Constitution  and  that,  because  State 
officers  may  conduct  vehicle  screenings 
State  constitutions  will  govern  the 
legality  of  the  screening.  The 
commenter  also  noted  that  the 
regulations  provide  little  guidance  on 


the  scope  of  vehicle  screening  required 
under  the  regulations. 

The  MTSA  and  this  final  rule  are 
consistent  with  the  liberties  provided  by 
the  U.S.  Constitution.  If  a  State 
constitutional  provision  frustrates  the 
implementation  of  any  requirement  in 
the  final  rule,  then  the  provision  is 
preempted  pursuant  to  Article  6, 
Section  2,  of  the  U.S.  Constitution.  The 
Coast  Guard  intends  to  coordinate  with 
TSA  and  BCBP  in  publishing  guidance 
on  screening. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandiit*"-  Reform  Act 
of  1995  (2  U.S.C.  1531-1538J  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  5100,000,000  or  more 
in  any  one  year.  This  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulatory'  action  as  required  by  the 
Act  because  it  is  necessary*  for  the 
national  security  of  the  United  States  (2 
U.S.C.  1503(5)).' 

We  did  not  receive  comments 
regarding  the  Unfunded  Mandates 
Reform  Act. 

Taking  of  Private  Property 

This  final  rule  yvill  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  VVe  did  not 
receive  comments  regarding  the  taking 
of  private  property.  . 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  lustice  Reform. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 


I 
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in  75.  Cionsultation  and  Coordination 
with  Indian  Tribal  CH)\t>rnmtMits, 
ht'i  ause  it  dot's  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibibties  between  the  Federal 
Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments 

Energy  Effects 

We  have  analvzed  this  final  rule 
under  Exetutivc  (Order  i:^2  11.  Actions 
Cjjncernins  Regulations  That 
Signific;antlv  Affect  Energv  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a    significant  regulatory 
action'   under  Executive  Order  12866.  it 
is  not  likely  to  have  a  significant 
ad\  erse  tdfect  on  the  suppl\', 
distribution,  or  use  of  energv.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
act!(m.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  final  rule  has  a  positive  effect  on 
the  supply,  distribution,  and  use  of 
energy.  The  final  rule  provides  for 
security  .i^->  s^iu-nts.  plans,  procedures, 
and  standards.  \vhi(  h  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

\V"  did  not  receive  comments 
regarding  energy  effects. 

Environment 

\\'e  have  considered  the 
en\  imnmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1, 
paragraphs  (34)(a).  (.34)(c).  and  (34){d), 
of  Commandant  Instruction  M1B475.1D. 
this  final  rule.is  categorically  excluded 
from  further  environmental 
dn(  umentation.  This  final  rule  concerns 
security  assessments,  plans,  training, 
and  the  establishment  of  security 
positions  that  will  contribute  to  a  higher 
level  of  marine  safety  and  security  for 
vessels  and  U.S.  ports.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES  or  SUPPLEMENTARY 
INFORMATION 

This  final  rule  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
execution  of  this  final  rule  will  be  done 
in  conjunction  with  appropriate  state 
coastal  authorities.  The  Coast  Guard 
will,  therefore,  complv  with  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone. 


We  did  not  receive  comments 
regarding  the  environment. 

List  of  Subjects 

33  CFR  Purt  104 

Incorporation  by  reference,  Maritime 
security.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

Vessels. 

33  CFR  Part  160 

Administfative  practice  and 
procedure.  Harbors,  Hazardous  material 
transportation.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeepipg  requirement,  Vessels, 
Waterways. 

33  CFR  Part  165 

Harbors,  Sparine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirement.  Security  measures. 
Waterways. 

46  CFR  Part  2 

Marine  safety.  Maritime  security. 
Reporting  and  recordkeeping 
requirements   Vessels. 

46  CFR  Part  31 

Cargo  vessels.  Inspection  and 
certification,  Maritime  security. 

46  CFR  Part  71 

Inspectiori  and  certification.  Maritime 
security.  Passenger  vessels. 

46  CFR  Part  91 
Cargo  vesi  els.  Inspection  and 


Certification 


Maritime  security. 


46  CFR  Part  115 

Fire  prevfjition.  Inspection  and 
certification,  Marine  safety.  Maritime 
security.  Reporting  and  recordkeeping 
requirement!;.  Vessels. 

46  CFR  Partil26 

Cargo  vessels.  Inspection  and 
certification,  Marine  safety,  Maritime 
security.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  1 76 

Fire  prevention.  Inspection,  Marine 
safety,  Maritime  security.  Reporting  and 
recordkeepiig  requirements.  Vessels. 

■  Accordingly,  the  interim  rule  adding 
33  CFR  part  104  and  amending  33  CFR 
parts  160  and  165,  and  46  CFR  parts  2, 
31,  71,  91,  115,  126,  and  176  that  was 
published  at  68  FR  39292  on  July  1,  2003^ 
and  amended  at  68  FR  41915  on  July  16, 
2003,  is  adopted  as  a  final  rule  with  the 
following  changes: 


33  CFR  Chapter  I 

PART  104— MARITIME  SECURITY: 
VESSELS 

■  1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-1. 
6.04-11.  6.14,  6.16.  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Revise  the  heading  to  part  104  to 
read  as  shown  above. 

■  3.1n§104.105— 

■  a.  Revise  paragraphs  (a)(1)  through 
(a)(10); 

■  b.  Add  new  paragraph  (a)(ll);  and 

■  c.  Revise  paragraph  (c)  to  read  as 
follows: 

§104.105     Applicability. 

(a)  *    *    * 

(1)  Mobile  Offshore  Drilling  Unit 
(MODU),  cargo,  or  passenger  vessel 
subject  to  the  International  Convention 
for  Safety  of  Life  at  Sea.  1974.  (SOLAS). 
Chapter  XI: 

(2)  Foreign  cargo  vessel  greater  than 
100  gross  register  tons: 

(3)  Self-propelled  LI.S.  cargo  vessel 
greater  than  100  gross  register  tons 
subject  to  46  CFR  subchapter  I.  except 
commercial  fishing  vessels  inspected 
under  46  CFR  part  105; 

(4)  Vessel  subject  to  46  CFR  chapter 
1,  subchapter  L: 

(5)  Passenger  vessel  subject  to  46  CFR 
chapter  I,  subchapter  H: 

(6)  Passenger  vessel  certificated  to 
carry  more  than  150  passengers: 

(7)  Other  passenger  vessel  carrying 
more  than  12  passengers,  including  at 
least  one  passenger-for-hire.  that  is 
engaged  on  an  international  vcnage; 

(8)  Barge  subject  to  46  CFR  chapter  I, 
subchapters  D  or  O; 

(9)  Barge  subject  to  46  f^FR  chapter  I, 
subchapter  1,  that  carries  Certain 
Dangerous  Cargoes  in  bulk,  or  that  is 
engaged  on  an  international  voyage: 

(10)  Tankship  subject  to  46  CFR 
chapter  I.  subchapters  D  or  O;  and 

(11)  Towing  vessel  greater  than  eight 
meters  in  registered  length  that  is 
engaged  in  towing  a  barge  or  barges 
subject  to  this  part,  except  a  towing 
vessel  that — 

(i)  Temporarily  assists  another  vessel 
engaged  in  towing  a  barge  or  barges 
subject  to  this  part; 

(ii)  Shifts  a  barge  or  barges  subject  to 
this  part  at  a  facility  or  within  a  fleeting 
facility; 

(iii)  Assists  sections  of  a  tow  through 
a  lock;  or 

(iv)  Provides  emergency  assistance. 
***** 

(c)  Foreign  Vessels  that  have  on  board 
a  valid  International  Ship  Security 
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Certificate  that  certifies  that  the 
verifications  required  by  part  A.  Section 
19.1.  of  the  International  Ship  and  Port 
FaciHty  Security  (ISPS)  Code 
(Incorporated  by  reference,  see 
§  101.115  of  this  subchapter)  have  been 
completed  will  be  deemed  in 
compliance  with  this  part,  except  for 
§§  104.240,  104.255,  104.292.  and 
104.295,  as  appropriate.  This  includes 
ensuring  that  the  vessel  meets  the 
applicable  requirements  of  SOLAS 
Chapter  XI-2  (Incorporated  by 
reference,  see  §  101,115  of  this 
subchapter)  and  the  ISPS  Code,  part  A. 
having  taken  into  account  the  relevant 
provisions  of  the  ISPS  Code,  part  B.  and 
that  the  vessel  is  provided  with  an 
approved  security  plan. 
***** 

■  4.  Revise  §  104.1  ID  to  read  as  follows: 

§104.110     Exemptions 

(a)  This  part  does  not  apply  to 
warships,  naval  au.xiliaries,  or  other 
vessels  ow-ned  or  operated  by  a 
government  and  used  only  on 
government  non-commercial  service, 

(b)  A  vessel  is  not  subject  to  this  part 
while  the  vessel  is  laid  up.  dismantled, 
or  otherwise  out  of  commission. 

■  5.  Revise*?  104  115  to  read  as  follows: 

§104.115     Compliance  dates, 

(a)  On  July  1,  20U4.  and  thereafter, 
vessel  owners  or  operators  must  ensure 
their  vessels  are  operating  in 
compliance  with  this  part. 

(b)  On  or  before  December  31 ,  2003. 
vessel  owners  or  operators  not  subject  to 
paragraph  (c)(1)  of  this  section  must 
submit  to  the  Commanding  Officer, 
Marine  Safety  Center,  for  each  vessel — 

(1)  The  Vessel  Security  Plan  described 
in  subpart  D  of  this  part  for  review  and 
approval:  or 

(2)  If  intending  to  operate  under  an 
approved  Alternative  Security  Program, 
a  letter  signed  by  the  vessel  owner  or 
operator  stating  which  approved 
Alternative  Security  Program  the  owmer 
or  operator  intends  to  use. 

(c)  On  July  1,  2004,  and  thereafter, 
owners  or  operators  of  foreign  vessels 
must  comply  with  the  following  — 

(1)  Ves.sels  subject  to  the  Internationa] 
Convention  for  Safety  of  Life  at  Sea. 
1974.  (SOLAS),  Chapter  .XI,  must  carry 
on  board  a  valid  International  Ship 
Security  Certificate  that  certifies  that  the 
verifications  required  by  part  A,  Section 
19.1.  of  the  Internationa]  Ship  and  Port 
Facility  Security  (ISPS)  Code 
(Incorporated  by  reference,  see 
§101.115  of  this  subchapter)  have  been 
completed.  This  includes  ensuring  that 
the  vessel  meets  the  applicable 
requirements  of  SOLAS  Chapter  XI-2 
(Incorporated  by  reference,  see 


§101.115  of  this  chapter)  and  the  ISPS 
Code,  part  A,  having  taken  into  account 
the  relevant  provisions  of  the  ISPS 
Code,  part  B.  and  that  the  vessel  is 
provided  with  an  approved  security 
plan. 

(2)  Vessels  not  subject  to  SOLAS 
Chapter  XI,  may  comply  with  this  part 
through  an  Alternative  Security  Program 
or  a  bilateral  arrangement  approved  by 
the  Coast  Guard.  If  not  complying  with 
an  approved  Alternative  Security 
Program  or  bilateral  arrangement,  these 
vessels  must  meet  the  requirements  of 
paragraph  (b)  of  this  section. 

■  6.  In§  104.120— 

■  a.  Revise  paragraph  (a)  introductory 
text  to  read  as  set  out  below; 

■  b.  In  paragraph  (a)(3),  after  the  words 
"a  copy  of  the  Alternative  Security 
Program  the  vessel  is  using",  add  the 
words  ■',  including  a  vessel  specific 
security  assessment  report  generated 
under  the  Alternative  Security  Program, 
as  specified  in  §101, 120(b)(3)  of  this 
subchapter.":  and 

■  c.  Revise  paragraph  (a)(4)  to  read  as 
follows: 

§  104.120     Compliance  documentation. 
(a)  Each  vessel  owner  or  operator 
subject  to  this  part  must  ensure,  on  or 
before  July  1,  2004.  that  copies  of  the 
following  documents  are  carried  on 
board  the  vessel  and  are  made  available 
to  the  Coast  Guard  upon  request: 
***** 

(4)  For  foreign  vessels,  subject  to  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974.  (SOLAS).  Chapter  XI. 
a  valid  International  Ship  Security 
Certificate  (ISSC)  that  attests  to  the 
vessel's  compliance  with  SOLAS 
Chapter  XI-2  and  the  ISPS  Code,  part  A 
(Incorporated  by  reference,  see 
§  101.115  of  this  subchapter)  and  is 
issued  in  accordance  with  the  ISPS 
Code,  part  A.  section  19.  As  stated  in 
Section  9.4  of  the  ISPS  Code,  part  A 
requires  that,  in  order  for  the  ISSC  to  be 
issued,  the  provisions  of  part  B  of  the 
ISPS  Code  need  to  be  taken  into 
account, 
***** 

■  7.  Revise  §  104.125  to  read  as  follows: 

§104.125     Noncompliance, 

When  a  vessel  must  temporarily 
deviate  from  the  requirements  of  this 
part,  the  vessel  owner  or  operator  must 
notify-  the  cognizant  COTP.  and  either 
suspend  operations  or  request  and 
receive  permission  from  the  COTP  to 
continue  operating. 

■  8.  Revise  §  104.140(b)  to  read  as 
follows: 

§  104.140     Alternative  Securrty  Programs 


(b)  The  vessel  is  not  subject  to  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974;  and 

***** 

■  9,  In  §104,200— 

■  a.  Revise  paragraph  (b)(6)  to  read  as  set 
out  below:  and 

■  b.  In  paragraph  (b)(14)(i).  at  the  end  of 
the  word  "contractor",  add  the  letter  "s", 

§104.200     Owner  or  operator 

(b)  *    *    * 

(6)  Ensure  coordination  of  shore  leave 
for  vessel  personnel  or  crew  change-out. 
as  well  as  access  through  the  facility  of 
visitors  to  the  vessel  (including 
representatives  of  seafarers'  welfare  and 
labor  organizations),  with  facility 
operators  in  advance  of  a  vessel's 
arrival.  Vessel  owners  or  operators  may 
refer  to  treaties  of  friendship,  commerce, 
and  navigation  between  the  U.S.  and 
other  nations  in  coordinating  such 
leave.  The  text  of  these  treaties  can  be 
found  on  the  U.S.  Department  of  States 
Web  site  at  http://www.state.gOv/s/I/ 
24224.htm: 


§104.205     [Amended) 

■  10.  In  §104,205(b)(l),  after  the  words 
"inform  the  Coast  Guard  ",  add  the  words 
"via  the  NRC  "  and  remove  the  text  "1st- 
iu-cinfo@comdt.uscg.mil"  and  add.  in  its 
place,  the  text  "1st- 
nrcinfo@romdt.uscg.mil". 

§104.210     [Amended] 

■  11.  In  §104, 210(a)(3).  after  the  words 
"owner  or  operator's  organization/'  add 
the  words  "including  the  duties  of  a 
Vessel  Securitv  Officer,", 

§104215     [Amended] 

■  12,In§104.215— 

■  a.  In  paragraph  (a)(2),  after  the  words 
"the  VSO  must  be",  add  the  words  "the 

Master  or":  and 

■  b.  In  paragraph  (a)(3).  after  the  words 
"For  unmanned  vessels."  add  the  words 
"the  VSO  must  be  an  employee  of  the 
company,  and  "  and  remove  the  words 
"more  one  than"  and  add,  in  their  place, 
the  words  "more  than". 

§104.225    [Amended] 

■  13.  In§  104.225.  in  the  introductory 
paragraph,  after  the  words  "in  the 
following"  add  the  words  ",  as 
appropriate". 

■  14.  In  §104. 230— 

■  a.  Revise  paragraph  (a)  to  read  as  set 
out  below; 

■  b.  In  paragraph  (b)(4).  after  the  word 
"week",  add  the  word  "from";  and 

■  c.  Add  paragraph  (b)(5)  to  read  as 
follows; 
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§  1 04.230    Drill  and  exercise  requirements. 

(a)  Ge/iera/.  (1)  Drills  and  exercises 
must  test  the  proficiency  of  vessel 
personnel  in  assigned  security  duties  at 
all  Maritime  Security  (MARSEC)  Levels 
and  the  effective  implementation  of  the 
Vessel  Securitv  Plan  (VSP).  They  must 
enable  the  Vessel  Securitv  Officer  (VSO) 
to  identifv^  any  related  security 
deficiencies  that  need  to  be  addressed. 

(2)  A  drill  or  exercise  required  by  this 
section  mav  be  satisfied  with  the 
implementation  of  security  measures 
rt^quired  bv  the  Vessel  Security  Plan  as 
the  result  of  an  increase  in  the  MARSEC 
Level,  provided  the  vessel  reports 
attainment  to  the  cognizant  COTP. 

(h)  *    *    * 

(5)  Not  withstanding  paragraph  {bK4) 
of  this  section,  vessels  nut  subject  to 
SOLAS  may  conduct  drills  within  1 
week  from  whenever  the  percentage  of 
vessel  personnel  with  no  prior 
participation  in  a  vessel  security  drill  on 
a  vessel  of  similar  design  and  owned  or 
operated  bv  the  same  company  exceeds 
25  percent. 


§104.235     [Amended] 

■  15.  ln<5l04.2.5.-5— 

■  a.  In  paragraph  (b)(1).  remove  the 
words  'each  securitv  training  session" 
and  add.  m  'heir  place,  the  words 
"training  under  §  104.225"':  and 

■  b.  In  paragraph  (b)(8),  after  the  words 
"letter  certified  bv".  add  the  words  "the 
Companv  Securitv  (Jfficer  or". 

■  16.  In  i^  104, 240— 

■  a.  In  paragraph  (a),  after  the  words 
"prior  to  entering  a  port",  add  the  words 
"or  visiting  an  Outer  Continental  Shelf 
(OCS)  facility"  and.  after  the  words  "in 
effect  for  the  port",  add  the  words  "or  the 
OCS  facility"; 

■  b.  In  paragraph  (b)(2),  remove  the  word 
"and": 

■  c.  In  paragraph  (b)(3),  at  the  end  of  the 
paragraph,  remove  the  period  and  add.  in 
its  place,  the  text  ':  and":  and 

■  d.  .^dd  paragraph  {b)(4)  to  read  as 
follows: 

§  104.240     Maritime  Security  (MARSEC) 
Level  coordination  and  implementation. 

***** 

(b)  *   *   * 

(4)  If  a  higher  MARSEC  Level  is  set  for 
the  OCS  facility  with  which  the  vessel 
is  interfacing  or  is  about  to  visit,  the 
vessel  complies,  without  undue  delay, 
with  all  measures  specified  in  the  VSP 
for  compliance  with  that  higher 
MARSEC  Level. 
***** 

■  17,In§104.255— 

■  a.  Revise  paragraphs  (b)(2),  (c),  and  (d) 
to  read  as  set  out  below:  and 


■  b.  In  paragraph  (g),  after  the  words 
"vessel-to-vessel"  add  the  word 
"activity": 

§  1 04.255    Declaration  of  Security  (DoS). 

«  *  •  »  « 

(b)  *   *  * 

(2)  For  a  vessel  engaging  in  a  vessel- 
to-vessel  activity,  prior  to  the  activity, 
the  respective  Masters.  VSOs,  or  their 
designated  representatives  must 
coordinate  security  needs  and 
procedures,  and  agree  upon  the  contents 
of  the  DoS  for  the  period  of  the  vessel- 
to-vessel  activity.  Upon  the  vessel-to- 
vessel  activity  and  prior  to  any 
passenger  embarkation  or 
disembarkation  or  cargo  transfer 
operation,  the  respective  Masters,  VSOs. 
or  designated  representatives  must  sign 
the  written  DoS. 

(c)  At  MARSEC  Levels  2  and  3.  the 
Master.  VSO,  or  designated 
representative  of  any  manned  vessel 
required  to  comply  with  this  part  must 
coordinate  security  needs  and 
procedures,  and  agree  upon  the  contents 
of  the  DoS  for  the  period  of  the  vessel- 
to-vessel  activity.  Upon  the  vessel-to- 
vessel  activity  and  prior  to  any 
passenger  embarkation  or 
disembarkation  or  cargo  transfer 
operation,  the  respective  Masters,  VSOs, 
or  designated  representatives  must  sign 
the  written  DoS. 

(d)  At  MARSEC  Levels  2  and  3.  the 
Master.  VSO,  or  designated 
representative  of  any  manned  vessel 
required  to  comply  with  this  part  must 
coordinate  security  needs  and 
procedures,  and  agree  upon  the  contents 
of  the  DoS  for  the  period  the  vessel  is 
at  the  facility.  Upon  the  vessel's  arrival 
to  a  facility  and  prior  to  any  passenger 
embarkation  or  disembarkation  or  cargo 
transfer  operation,  the  respective  FSO 
and  Master,  VSO,  or  designated 
representatives  must  sign  the  written 
DoS. 


§104.265     [Amended] 

■  18.  In  §104. 265— 

■  a.  In  paragraph  (b)  introductory  text, 
after  the  words  "ensure  that",  add  ^^e 
words  "the  following  are  specified": 

■  b.  In  paragraph  (b)(1),  remove  the 
words  "to  prevent  unauthorized  access"; 

■  c.  In  paragraph  (b)(3j.  remove  the 
words  "are  established"; 

■  d.  In  paragraph  (c)(5),  remove  the  word 
"seafarer's"  and  add,  in  its  place,  the 
word  "seafarers' ": 

■  e.  In  paragraph  (e)(1).  after  the  word 
"Vessel  Security  Plan  (VSP)"  add  the 
words  ",  except  for  government-owned 
vehicles  on  official  business  when 
government  personnel  present 
identification  credentials  for  entry"; 


■  f.  In  paragraph  (e)(9).  remove  the 
words  "required  to  engage  in  or  be":  and 

■  g.  In  paragraph  (f)(1),  after  the  word 
"approved  VSP",  add  the  words  ", 
except  for  government-owned  vehicles 
on  official  business  when  government 
personnel  present  identification 
credentials  for  entry". 

§104.275    [Amended] 

■  19.  In  §104, 275— 

■  a.  In  paragraph  (a)  introductory  text, 
after  the  word  "facility",  add  the  words 
"or  another  vessel": 

■  b.  In  paragraph  (a)(4).  at  the  end  of  the 
paragraph,  add  the  word  "and": 

■  c.  In  paragraph  (a)(5).  remove  the  word 
"Coordinate",  and  add.  in  its  place,  the 
words  "When  there  are  regular  or 
repeated  cargo  operations  with  the  same 
shipper,  coordinate"  and,  at  the  end  of 
the  paragraph,  remove  the  text  ":  and" 
and  add.  in  its  place,  a  period: 

■  d.  Remove  paragraph  (a)(6): 

■  e.  In  paragraph  (b)(1),  remove  the  word 
"Routinelv",  add  the  words  "Unless 
unsafe  to  do  so,  routinely"  and,  after  the 
words  "cargo  handling  ".  add  the  words 
"for  evidence  of  tampering": 

■  f.  In  paragraph  (c)(1).  after  the  words 
"cargo  spaces"  add  the  words  "for 
evidence  of  tampering"; 

■  g.  In  paragraph  (c)(5).  remove  the 
words  "of  the  use  of  scanning/detection 
equipment,  mechanical  devices,  or 
canines"  and  add.  in  their  place,  the 
words  "and  intensity  of  visual  and 
physical  inspections":  and 

■  h.  In  paragraph  (d)(2).  remove  the 
words  "and  facilities"  and  add,  in  their 
place,  the  words  ",  facilities,  and  other 
vessels". 

§104.285    [Amended] 

■  20.  In  §104. 285— 

■  a.  In  paragraph  ia)(l).  after  the  word 
"patrols",  add  a  comma  and  remove  the 
word  "and": 

■  b.  In  paragraph  (b)(4),  remove  the  word 
"continually  "  and  add.  in  its  place,  the 
word  "continuously":  and 

■  c.  In  paragraph  (c)(5).  remove  the  word 
"or"  and  add.  in  its  place,  the  word 
"and". 

■  21.  In  §104. 292— 
.    ■  a.  Redesignate  paragraphs  (d)  and  (e)  as 
'    paragraphs  (e)  and  (f).  respectively; 

■  b.  In  newly  redesignated  paragraph 
(e)(3).  after  the  words  "requirements  in 
§  104.265(e)(3)".  add  the  words  "and 

(f)(1)"; 

■  c.  In  newly  redesignated  paragraph  (f), 
after  the  words  "requirements  in 
§  104.265(e)(3)",  add  the  words  'and 
§  104.265(g)(1)";  and 

■  d.  Add  new  paragraph  (d)  to  read  as 
follows: 
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§104.292     Additional  requirements — 
passenger  vessels  and  ferries. 

***** 

(d)  Owners  and  operators  of  passenger 
vessels  and  ferries  covered  by  this  part 
that  use  public  access  facilities,  as  that 
term  is  defined  in  §101.105  of  this 
subchapter,  must  address  security 
measures  for  the  interface  of  the  vessel 
and  the  public  access  facility,  in 
accordance  with  the  appropriate  Area 
Maritime  Securitv  Plan. 


§104.297     [Amended] 

■  22.  In  §  104.297(c).  remove  the  words 
"prior  to  fuly  1.  2004"  and  add.  in  their 
place,  the  words  "on  or  before  Julv  1, 
2004". 

§104.300     [Amended] 

■  23.  In  §  104.300(d)(8).  after  the  words 
"Vessel-to-vessel",  add  the  word 
"activity". 

§104.305     [Amended] 

■  24.  In  1^104.303— 

■  a.  In  the  mtroductorv  text  to 
paragraphs  (d)(3).  (d)('4).  and  (d)(5),  after 
the  word  "V'SA",  add  the  word  "report"; 

■  b.  In  §  104.305(d)(3)(iv)  after  the  words 
"dangerous  goods"  remove  the  word 
"or"  and  replace  with  the  word  "and"; 
and 

■  c.  Redesignate  paragraph  (d)(6)  as 
paragraph  (e)  and,  in  the  second 
sentence,  after  the  words  "The  VSA", 
add  the  words  ".  the  VSA  report.". 

■  25.  Add  s^  104.310(c)  to  read  as  follows: 

§104.310     Submission  requirements. 

***** 

(c)  The  VSA  must  be  reviewed  and 
revalidated,  and  the  VSA  report  must  be 
updated,  each  time  the  VSP  is  submitted 
for  reapproval  or  revisions. 

§104.400     [Amended] 

■  2b.  In  <^  104.4U0— 

■  a.  In  paragraph  (a)(2),  after  the  words 
"Must  be  written  in  English"  add  the 
words  ".  although  a  translation  of  the 
VSP  in  the  working  language  of  vessel 
personnel  may  also  be  developed". 

■  b.  Revise  paragraph  (b)  to  read  as 
follows: 

§104.400    General. 

***** 

(b)  The  VSP  must  be  submitted  to  the 

Commanding  Officer.  Marine  Safety 
Center  (MSCj  400  Seventh  Street,  SVV., 
Room  6302,  Nassif  Building, 
Washington.  DC  20590-0001.  in  a 
written  or  electronic  format.  Information 
for  submitting  the  VSP  electronically 
can  be  found  at  bttp://\\-\\'\v.uscg.mi]/ 
HQ/MSC.  Owners  or  operators  of  foreign 
flag  vessels  that  are  subject  to  SOLAS 


Chapter  XI  must  comply  with  this  part 
by  carrying  on  board  a  valid 
International  Ship  Security  Certificate 
that  certifies  that  the  verifications 
required  by  Section  19.1  of  part  A  of  the 
ISPS  Code  (Incorporated  bv  reference, 
see  §101.115  of  this  subchapter)  have 
been  completed.  As  stated  in  Section  9.4 
of  the  ISPS  Code,  part  A  requires  that, 
in  order  for  the  ISSC  to  be  issued,  the 
provisions  of  part  B  of  the  ISPS  Code 
need  to  be  taken  into  account. 
***** 

■  27.  In  §104. 410— 

■  a.  Revise  the  introductor\'  text  for 
paragraph  (a)  to  read  as  set  out  below; 

■  b.  In  paragraph  (a)(1),  after  the  words 
"Vessel  Security  Plan  (VSP)",  add  the 
words  ",  in  English,": 

■  c.  Revise  paragraphs  (a)(2}  and  (b)  to 
read  as  set  out  below; 

■  d.  In  paragraph  (c)(1),  remove  the 
words  ",  or"  and  add,  in  their  place,  a 
semicolon; 

■  e.  Redesignate  paragraph  (c)(2)  as 
paragraph  (c)(3); 

■  f.  Add  new  paragraph  (c)(2)  to  read  as 
fnljow:- 

§  104.410     Submission  and  approval. 

(a)  In  accordance  with  t;  104.115.  on 
or  before  December  31,  2003,  each 
vessel  owner  or  operator  must  either: 

***** 

(2)  If  intending  to  operate  under  an 
Approved  Security  Program,  a  letter 
signed  by  the  vessel  owner  or  operator 
stating  which  approved  Alternative 
Security  Program  the  owner  or  operator 
intends  to  use. 

(b)  Owners  or  operators  of  vessels  not 
in  service  on  or  before  December  31. 
2003.  must  comply  with  the 
requirements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations  or  by  December  31.  2003, 
whichever  is  later. 

(c)  *    *    * 

(2)  Return  it  for  revision,  returning  a 
copy  to  the  submitter  with  brief 
descriptions  of  the  required  revisions;  or 
***** 

■  28.  In  §104.415— 

■  a.  In  paragraph  (a)(1).  remove  the  text 
"MSC"  and,  add  in  its  place,  the  words 
"Marine  Safety  Center  (MSC)"; 

■  b.  In  paragraph  (aK2),  remove  the 
words  "Marine  Safety  Center"  and  the 
words  "Marine  Safety  Center  (MSC)" 
and  add,  in  their  place,  the  text  "MSC"; 
and 

■  c.  Redesignate  paragraph  (a)(3)  as  (a)(4) 
and  add  new  paragraph  (a)(3)  to  read  as 
follows: 

§104.415     Amendment  and  audit. 
(a)  •    '    * 

(3)  Nothing  in  this  section  should  be 
construed  as  limiting  the  vessel  owner 


or  operator  from  the  timely 
implementation  of  such  additional 
security  measures  not  enumerated  in  the 
approved  VSP  as  necessar\'  to  address 
exigent  security  situations.  In  such 
cases,  the  owner  or  operator  must  notify 
the  MSC  by  the  most  rapid  means 
practicable  as  to  the  nature  of  the 
additional  measures,  the  circumstances 
that  prompted  these  additional 
measures,  and  the  period  of  time  these 
additional  measures  are  expected  to  be 
in  place. 
***** 

46  CFR  Chapter  I 

PART  2— VESSEL  INSPECTIONS 

■  29.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903:  43  U.S.C.  1333: 
46  U.S.C.  3103.  3205.  3.306.  3307.  3703:  46 
U.S.C.  Chapter  701;  Executive  Order  12234. 
45  FR  58801.  3  CFR,  1980  Comp.,  p.  277; 
Department  of  Homeland  Securitv  Delegation 
No.  0170.1;  subpart  2.45  also  issued  under 
the  authority  of  Act  Dec.  27,  1950.  Ch.  1155. 
sees.  1.  2,  64  Stat.  1120  (see  46  U.S.C.  App. 
Note  prec.  1). 

■  30.  Add  §  2.01-25(a)(2)(viii)  to  read  as 
follows: 

§2.01-25     International  Convention  for 
Safety  of  Life  at  Sea.  1974. 

(a)  *    *   * 
(2)*    *    * 

(viii)  International  Ship  Security 
Certificate  (ISSC). 


Dated:  October  8,  2003. 
Thomas  H.  Collins, 

Admiral.  U.S.  Coast  Guard  Commandant. 
[FR  Doc.  03-26347  Filed  10-17-03:  8:45  am] 

BILLING  CODE  4910-15-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  105 

[USCG-2003-14732] 
RIN  1625-AA43 

Facility  Security 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts,  with 
changes,  the  temporary  interim  rule 
published  on  July  1,  2003,  that  provides 
security  measures  for  certain  facilities  in 
U.S.  ports.  It  also  requires  owners  or 
operators  of  facilities  to  designate 
security  officers  for  facilities,  develop 
security  plans  based  on  security 
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asse.ssments  and  surveys,  implement 
security  measures  specific  to  the 
facility's  operations,  and  comply  with 
Maritime  Security  Leyels.  This  rule  is 
one  in  a  series  of  final  rules  on  maritime 
security  in  today's  Federal  Register.  To 
best  understand  this  rule,  first  read  the 
final  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(LISCG-2003-14792).  published 
elsewhere  in  today  s  Federal  Register 
DATES:  This  final  rule  is  effective 
November  21,  200:<.  On  |uly  1,  2003,  the 
Director  of  the  Federal  Register 
approved  the  mcorponation  by  reference 
of  certain  publications  listed  in  this 
final  rule 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  l]SC(i-2003-14732  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facdity.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  S\V., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dotfiov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  final  rule, 
call  Lieutenant  Gregory  Purvis  (G-MPS- 
1 ),  U.S.  Coast  Guard  by  telephone  202- 
267-1072  or  by  electronic  mail 
gpur\'is@comdt. uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Andrea  M.  [enkins.  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 
0271. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  luly  1,  2003.  we  published  a 
temporary-  interim  rule  with  request  for 
comments  and  notice  of  public  meeting 
titled  "Facilitv  Security"  in  the  Federal 
Register  (68  FR  3931f))".  This  temporary 
interim  rule  was  one  of  a  series  of 
temporary  interim  rules  on  maritime 
security  published  in  the  luly  1.  2003, 
issue  of  the  Federal  Register.  On  July 
16.  2003.  we  pubiish-^d  a  document 
correcting  typographical  errors  and 
omissions  in  that  rule  (68  FR  41916). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary  interim 
rules  by  luly  31.  200,'?.  The  majority  of 
these  letters  contained  multiple 
comments,  some  of  which  applied  to  the 
docket  to  which  the  letter  was 
submitted,  and  some  of  which  applied 
to  a  different  docket.  For  example,  we 
received  several  letters  in  the  docket  for 
the  temporary'  interim  rule  titled 
"Implementation  of  National  Maritime 


Security  Initiatives"  that  contained 
comments  in  that  temporary  interim 
rule,  plus  comments  on  the  "Facility 
Security"  temporary  interim  rule.  We 
have  addressed  individual  comments  in 
the  preamble  to  the  appropriate  final 
rule.  Additionally,  we  had  several 
commenters  submit  the  same  letter  to  all 
six  dockets.  We  counted  these  duplicate 
submissions  as  only  one  letter,  and  we 
addressed  aach  comment  within  that 
letter  in  the  preamble  for  the 
appropriate  final  rules.  Because  of 
statutorily  imposed  time  constraints  for 
publishing  these  regulations,  we  were 
unable  to  consider  comments  received 
after  the  pwiod  for  receipt  of  comments 
closed  on  July  31,2003. 

A  public  meeting  wras  held  in 
Washington,  DC,  on  July  23,  2003  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes "  section  of  this 
preamble,  I 

In  order  to  focus  on  the  changes  made 
to  the  regulatory  text  since  the 
temporary  interim  rule  was  published, 
we  have  adopted  the  temporary  interim 
rule  and  sat  out,  in  this  final  rule,  only 
the  changes  made  to  the  temporary 
interim  rule.  To  view  a  copy  of  the 
complete  regulatory  text  with  the 
changes  shown  in  this  final  rule,  see 
http://wwVi'.uscg.mil/hq/g-m/mp/ 
index.htm. 

Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  under  the 
"Background  and  Purpose"  section  in 
the  preamble  to  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792),  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Impact  on  Existing  Domestic 
Requirements 

33  CFRpart  128,  Security  of 
Passenger  Terminals,  currently  exists 
but  applies  only  to  cruise  ship 
terminals.  Until  July  2004,  33  CFR  part 
128  will  remain  in  effect.  Facilities  that 
were  required  to  comply  with  part  128 
must  novtf  also  meet  the  requirements  of 
this  part,  including  §  105.290.  titled 
"Additional  requirements — cruise  ship 
terminals."  The  requirements  in 
§  105.290  generally  capture  the  existing 
requirements  in  part  128  that  are 
specific  for  cruise  ship  terminals  and 


Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporary 
interim  rules  and  from  the  public 
meeting  held  on  July  23,  2003,  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  the  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  the  six  rules,  we 
discussed  it  in  the  preamble  to  each  of 
the  final  rules  that  it  concerned.  For 
example,  discussions  of  comments  that 
requested  clarification  or  changes  to  the 
Declaration  of  Security  procedures  are 
duplicated  in  the  preambles  to  parts 
104,  105,  and  106,  Several  comments 
were  submitted  to  a  docket  that 
included  topics  not  addressed  in  that 
particular  rule,  but  were  addressed  in 
one  or  more  of  the  other  rules.  This  was 
especially  true  for  several  comments 
submitted  to  the  docket  of  part  101 
(USCG-2003-14792).  In  such  cases,  we 
discussed  the  comments  only  in  the 
preamble  to  each  of  the  final  rules  that 
concerned  the  topic  addressed. 

Subpart  A — General 

This  subpart  contains  provisions 
concerning  applicability,  waivers,  and 
other  subjects  of  a  general  nature 
applicable  to  part  105. 

One  commenter  stated  the  public 
access  area  was  a  very  well  thought  out 
concept.  Another  commenter  stated  that 
the  thresholds  and  exempted  facilities 
specified  in  §  105.105  should  remain  as 
written. 

One  commenter  requested  that 
§  105.105(aK2)  be  revised,  stating  that 
the  security  requirements  of  facilities 
should  be  based  on  the  terminal's  size 
and  capacity  alone,  rather  than  on  the 
number  of  passengers  a  vessel  is 
certificated  to  carry. 

While  a  terminal's  size  or  capacity  is  ^ 
a  way  to  determine  applicability,  we 
chose  to  focus  on  vessel  interface  and 
cargo  handling  activities  because  this 
method  is  consistent  with  the 
conceptual  applicability  standards 
employed  internationally.  When  we 
focused  on  vessel-to-facility  interfaces.  ~ 
our  risk  assessment  showed  that  vessels 
certificated  to  carry  over  150  passengers, 
and  the  facilities  servicing  them,  may  be 
involved  in  a  transportation  security 
incident. 

Two  commenters  requested 
clarification  on  our  reference  to 
International  Convention  for  Safety  of 
Life  at  Sea,  1974,  (SOLAS)  and  facility 
applicability.  One  commenter  stated 
that  because  the  applicability  of  the 
various  chapters  of  SOLAS  is  not 
consistent,  it  is  necessary  to  specify 


capture  additional  detail  to  comply  with     particular  chapters  in  SOLAS  to  define 
the  requirements  of  SOLAS  Chapter  XI-     the  applicability  of  this  regulation  to 
2  and  the  ISPS  Code.  U.S.  flag  vessels.  The  commenter 
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requested  that  we  limit  the  reference  to 
SOLAS  in  §  105.105(a)(3)  to  "SOLAS 
Chapter  XI-2."  Another  commenter 
stated  that  it  is  not  clear  whether  the 
words  "greater  than  100  gross  registered 
tons"  applied  to  SOLAS  vessels  as  well 
as  to  vessels  that  are  subject  to  33  CFR 
subchapter  I. 

We  agree  that  the  general  reference  to 
SOLAS  is  broad  and  could  encompass 
more  vessels  than  necessary.  We  have 
amended  the  applicability  reference  to 
read  "SOLAS  Chapter  XI"  because 
subchapter  H  addresses  those 
requirements  in  SOLAS  Chapter  XI. 
Also,  we  have  amended  §  105.105(a)  to 
apply  the  term  "greater  than  100  gross 
registered  tons"  to  facilities  that  receive 
vessels  subject  only  to  subchapter  I.  We 
did  not  include  references  to  foreign  or 
U.S.  ownership  in  the  applicabilitv 
paragraphs  because  it  is  duplicative  of 
the  existing  language. 

Two  commenters  were  concerned 
about  the  breadth  of  the  regulations. 
One  commenter  asked  that  the 
regulations  be  broadened  to  allow  for 
exemptions.  One  commenter  stated  that 
the  applicability  as  described  in 
§  101.110  is  "much  too  general,"  stating 
that  it  can  be  interpreted  as  including  a 
canoe  tied  up  next  to  a  floating  dock  in 
front  of  a  private  home.  The  commenter 
concluded  that  such  a  broad  definition 
would  generate  "a  large  amount  of 
confusion  and  discontent  among 
recreational  boaters  and  waterfront 
homeowners. 

Our  applicability  for  the  security 
regulations  in  33  CFR  subchapter  H  is 
for  all  vessels  and  facilities:  however, 
parts  104.  105,  and  106  directly  regulate 
those  vessels  and  facilities  we  have 
determined  may  be  involved  in 
transportation  security  incidents,  which 
does  not  include  canoes  and  private 
residences.  For  example,  §  104.105(a) 
applies  to  commercial  vessels:  therefore, 
a  recreational  boater  is  not  regulated 
under  part  104.  If  a  waterfront 
homeowner  does  not  meet  anv  of  the 
specifications  in  §  105.105(a),  the 
waterfront  homeowner  is  not  regulated 
under  part  105.  It  should  be  noted  that 
all  waterfront  areas  and  boaters  are 
covered  by  parts  101  through  103  and, 
although  there  are  no  specific  security 
measures  for  them  in  these  parts,  the 
AMS  Plan  may  set  forth  measures  that 
will  be  implemented  at  the  various 
MARSEC  Levels  that  may  apply  to 
them.  Security  zones  and  other 
measures  to  control  vessel  movement 
are  some  examples  of  AMS  Plan  actions 
that  may  affect  a  homeowner  or  a 
recreational  boater.  Additionally,  the 
COTP  may  impose  measures,  when 
necessary,  to  prevent  injury  or  damage 
or  to  address  specific  security  concerns. 


Five  commenters  addressed  the 
applicability  of  the  regulations  with 
respect  to  facilities  and  the  boundaries 
of  the  Coast  Guard  jurisdiction  relative 
to  that  of  other  Federal  agencies.  Four 
commenters  advocated  a  "firm  line  of 
demarcation"  limiting  the  Coast  Guard 
authority  to  the  "dock."  because  as  the 
rule  is  now  written,  a  facility  may  still 
be  left  to  wonder  which  Federal  agency 
or  department  might  have  jurisdiction" 
over  it  when  it  comes  to  facility 
security.  One  commenter  suggested  that 
the  Coast  Guard  jurisdiction  should  not 
extend  beyond  "the  first  continuous 
access  control  boundary  shore  side  of 
the  designated  waterfront  facility." 

Section  102  of  the  MTSA  requires  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  to  prescribe 
certain  security  requirements  for 
facilities.  The  Secretary  has  delegated 
that  authority  to  the  Coast  Guard. 
Therefore,  the  Coast  Guard  is  not  only 
authorized,  but  also  required  under  the 
MTSA.  to  regulate  beyond  the  "dock." 

We  received  64  comments  concerned 
with  the  application  of  these  security 
measures  to  ferries  The  commenters  did 
not  want  airport-like  screening 
measures  implemented  on  ferries, 
stating  that  such  measures  would  cause 
travel  delays,  frustrating  the  mass  transit 
aspect  of  ferr>'  ser\'ice.  The  commenters 
also  stated  that  the  security 
requirements  will  impose  significant 
costs  to  the  ferr\'  owners,  operators,  and 
passengers. 

These  regulations  do  not  mandate 
airport-like  security  measures  for  ferries: 
however,  ferry  owners  or  operators  may 
have  to  heighten  their  existing  security 
measures  to  ensure  that  our  ports  are 
secure.  Ferry  owners  and  operators  can 
implement  more  stringent  screening  or 
access  measures,  but  thev  can  also 
include  existing  security  measures  in 
the  required  security  plan.  These 
measures  will  be  fully  reviewed  and 
consid&red  by  the  Coast  Guard  to  ensure 
that  they  cover  all  aspects  of  security  for 
periods  of  normal  and  reduced 
operations. 

We  understand  that  ferries  often 
function  as  mass  transit  and  we  have 
included  special  provisions  for  them. 
Even  with  these  provisions,  our  cost 
analysis  indicated  that  compliance  with 
these  final  rules  imposes  significant 
costs  to  ferry  owners  and  operators.  To 
address  this  concern,  the  Department  of 
Homeland  Security  (DHS)  has 
developed  a  grant  program  to  provide 
funding  for  security  upgrades.  Ferry- 
terminal  owners  and  operators  can 
apply  for  these  grants. 

Six  commenters  stated  that  the  term 
"fleeting  facility"  in  §  105.105(a)(4)  is 
more  general  than  the  definition  of  a 


"barge  fleeting  facility"  in  §  101.105. 
The  commenters  pointed  out  that 
tcmporar>-  staging  areas  of  barges,  or 
those  areas  for  the  breaking  and  making 
of  tows  provided  by  the  U.S.  Army 
Corps  of  Engineers,  are  not  included  in 
the  definition  of  "barge  fleeting  facility" 
because  they  are  not  "commercial 
fleeting  areas."  The  commenters 
suggested  that  these  areas  be  included 
in  AMS  Plans. 

We  agree  with  the  commenters  and 
are  amending  §  105.105(a)(4)  to  make  it 
consistent  with  the  definition  stated  in 
§  101  105  for  "barge  fleeting  facility." 
This  new  language  can  be  found  in 
§  105.105(a)(6),  With  regards  to  barge 
fleeting  areas  that  are  provided  bv  the 
U.S.  Army  Corps  of  Engineers,  in 
accordance  with  §  105.105(b),  those 
facilities  that  are  not  subject  to  part  105 
will  be  covered  by  parts  101  through 
103  of  this  subchapter  and  will  be 
included  in  the  AMS  Plan  for  the  COTP 
zone  in  which  the  facility  is  located. 

Three  commenters  disagreed  with 
including  all  barge  fleeting  facilities  that 
handle  barges  carrying  hazardous 
material  in  the  security  requirements. 
The  commenters  stated  that  the  security 
requirements  are  an  undue  burden  on 
industr)'  because  the  fleeting  facilities 
are  remote  and  routinely  inaccessible  by 
shore. 

We  developed  the  fleeting  facility 
security  requirements  because  these 
facilities  may,  if  they  fleet  hazardous 
barges,  be  involved  in  a  transportation 
security  incident.  Remoteness  or 
inaccessibility  of  fleeting  facilities  will 
be  factors  to  consider  during  the  Facility 
Security  Assessment  and  will  be  key  in 
determining  the  security  measures  to  be 
implemented. 

One  commenter  noted  that 
§  105.105(a)(4)  does  not  apply  to  barges 
in  a  gas-free  state,  and  suggested  that  we 
amend  this  paragraph  to  read,  "whether 
loaded,  unloaded,  or  gas-free." 

Section  105.105(a)(4)  applies  to  those 
barges  that  are  actually  loaded  with 
cargoes  regulated  under  46  CFR 
subchapter  D  or  O.  not  those  that  are 
gas-free.  Barges  that  are  gas-free  are 
unlikely  to  be  involved  in  a 
transportation  security  incident. 

Three  commenters  recommended  that 
we  amend  §  105.105(c)(3)  to  clarifi.'  the 
applicability  of  facilities  that  support 
the  production,  exploration,  or 
development,  of  oil  and  natural  gas. 

We  agree  with  the  commenters  that 
the  exemptions  in  §  105.105(c)(3)  are 
confusing  and  are  amending  this  section 
for  clcU-ity. 

Two  commenters  requested 
exemptions  for  "facilities  that  handle 
certain  fertilizers,"  stating  that  they  do 
not  pose  risks  to  human  health  or  the 
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environment  from  a  tran.sportation 
security  perspective  The  commenters 
requested  that  we  exempt  facilities  that 
handle  onlv  certain  non-hazardous 
fertilizers  from  the  requirements  of  part 
in.S.  stating  that  these  facilities  are  not 
likely  to  be  involved  in  a  transportation 
security  incident. 

Our  risk  assessment  determined  that 
facilities  tl^at  receive  vessels  on 
international  voyages,  including  tho.se 
that  carrv  non-hazardous  fertilizers,  may 
be  involved  in  a  transportation  security 
incident.  We  are  not.  therefore, 
amending  the  applicability  for  facilities 
in  part  105  to  exempt  these  facilities. 
The  facility  owner  or  operator  may 
apply  to  the  Commandant  (G-MP)  for  a 
waiver  as  sp€;cified  in  ^  105.130. 
Because  a  Facility  Security  Plan  is  based 
on  the  results  of  the  Facility  Security 
Assessment,  the  security  measures 
implemented  will  be  tailored  to  the 
operations  of  the  facility.  Those  security 
measures  will  be  appropriate  for  that 
facilitv.  but  will  differ  from  the 
measures  implemented  at  a  facility  that 
handles  dangerous  goods  or  hazardous 
substances. 

One  commenter  stated  that  we  needed 
to  clarifv  how  the  regulations  apply  to 
facilities  in  "caretaker  status." 

Facilities  operating  with  "caretaker 
status"  as  defined  in  33  CFR  154.105, 
that  are  not  engaged  in  any  of  the 
activities  regulated  under  part  105,  will 
be  covered  under  parts  101  through  103. 
Facilities  in  "caretaker  status"  engaging 
in  or  intending  to  engage  in  any  of  the 
activities  regulated  under  §  105.105 
must  comply  with  part  105  by 
conducting  a  Facility  Security 
Assessment  and.  60  days  prior  to 
beginning  operations,  submitting  a 
Facility  Security  Plan  to  the  local  COTP 
for  approval.  In  such  situations,  the 
"caretaker"  is  the  "owner  or  operator" 
as  that  term  is  defined  in  the 
regulations. 

Six  commenters  stated  that  part  105 
should  not  apply  to  marinas  that  receive 
a  small  number  of  passenger  vessels 
certificated  to  carry  more  than  150 
passengers  or  to  "mixed-use  or  special- 
use  facilities  which  might  accept  or 
provide  dock  space  to  ^.single  vessel" 
because  the  impact  on  local  business  in 
the  facility  could  be  substantial.  Two 
commenters  stated  that  private  and 
public  riverbanks  should  not  be 
required  to  comply  with  part  105 
because  "there  is  no  one  to  complete  a 
Declaration  of  Security  with,  and  no 
way  to  secure  the  area,  before  the  vessel 
arrives."  Two  commenters  stated  that 
facilities  that  are  "100  percent  public 
access"  should  not  be  required  to 
comply  with  part  105  because  these 
tvpes  of  facilities  are  "vitally  important 


to  the  local  economy,  as  well  as  to  the 
host  municipalities."  This  commenter 
also  stated  that  vessels  certificated  to 
carry  more  than  150  passengers 
frequently  embark  guests  at  private, 
residential  docks  and  small  private 
marinas  for  special  events  such  as 
weddings  and  anniversaries  and  may 
visit  such  a  dock  only  once. 

We  agree  that  the  applicability  of  part 
105  to  facihties  that  have  minimal 
infrastructure,  but  are  capable  of 
receiving  passenger  vessels,  is  unclear. 
Therefore,  in  the  final  rule  for  part  101, 
we  added  a  definition  for  a  "public 
access  facility"  to  mean  a  facility 
approved  by  the  cognizant  COTP  with 
public  access  that  is  primarily  used  for 
purposes  such  as  recreation  or 
entertainment  and  not  for  receiving 
vessels  subject  to  part  104.  By 
definition,  a  public  access  facility  has 
minimal  infrastructure  for  servicing 
vessels  subject  to  part  104  but  may 
receive  ferries  and  passenger  vessels     _ 
other  than  cruise  ships,  ferries 
certificated  to  carry  vehicles,  or 
passenger  vessels  subject  to  SOLAS. 
Minimal  infrastructure  would  include, 
for  example,  bollards,  docks,  and  ticket 
booths,  but  would  not  include,  for 
example,  permanent  structures  that 
contain  passenger  waiting  areas  or 
concessioBs.  We  have  not  allowed 
public  acaess  facilities  to  be  designated 
if  they  receive  vessels  such  as  cargo 
vessels  because  such  cargo-handling 
operations  require  additional  security 
measures  that  public  access  facilities 
would  not  have.  We  amended  part  105 
to  exclude  these  public  access  facilities, 
subject  to  COTP  approval,  from  the 
requirements  of  part  105.  We  believe 
this  construct  does  not  reduce  security 
because  tl>e  facility  owner  or  operator  or 
entity  with  operational  control  over 
these  types  of  public  access  facilities 
still  has  obligations  for  security  that  will 
be  detailed  in  the  AMS  Plan,  based  on 
the  AMS  Assessment.  Additionally, 
Vessel  Security  Plans  must  address 
security  measures  for  using  the  public 
access  facility.  This  exemption  does  not 
affect  existing  COTP  authority  to  require 
the  implementation  of  additional 
security  measures  to  deal  with  specific 
security  concerns.  We  have  also 
amended  §  103.505,  to  add  public  access 
facilities  to  the  list  of  elements  that 
must  be  addressed  within  the  AMS 
Plan. 

We  received  26  comments  dealing 
with  the  definition  of  "facility."  One 
commenter  asked  whether  a  facility  that 
is  inside  a  port  that  handles  cargo  or 
containers,  but  does  not  have  direct 
water  access,  is  covered  under  the 
definition  of  facility.  Another 
conunenter  recommended  that  the 


definition  specify  that  facilities  without 
water  access  and  that  do  not  receive 
vessels  be  exempt  from  the 
requirements.  One  commenter  asked 
whether  small  facilities  located  inland 
on  a  river  would  be  subject  to  part  105 
if  they  receive  vessels  greater  than  100 
gross  registered  tons  on  international 
voyages.  One  commenter  asked  whether 
a  company  that  receives  refined 
products  via  pipeline  from  a  dock 
facility  that  the  company  does  not  own 
qualifies  as  a  regulated  facility.  One 
commenter  asked  whether  part  105 
applies  to  facilities  at  which  vessels  do 
not  originate  or  terminate  voyages.  Two 
commenters  stated  that  the  word 
"adjacent"  in  the  definition  should  be 
changed  to  read  "immediately  adjacent" 
to  the  "navigable  wate'-s."  One 
commenter  suggested  that,  in  the 
definition,  the  word  "adjacent"  be 
defined  in  terms  of  a  physical  distance 
from  the  shore  and  the  terms  "on,  in,  or 
under"  and  "waters  subject  to  the 
jurisciiction  of  the  U.S."  be  clarified. 
Two  commenters  understand  the 
definition  of  "facility  '  to  possibly 
include  overhead  power  cables, 
underwater  pipe  crossings,  conveyors, 
communications  conduits  crossing 
under  or  over  the  water,  or  a  riverbank. 
One  commenter  asked  for  a  blanket 
exemption  for  electric  and  gas  utilities. 
One  commenter  suggested  rewriting  the 
applicability  of  "facilities"  in  plain 
language  or.  alternatively,  providing  an 
accompanying  guidance  document  to 
help  owner  and  operators  determine 
whether  their  facilities  are  subject  to 
these  regulations.  One  commenter  asked 
us  to  clarifv  which  facilities  might 
"qualify"  for  future  regulation  and 
asked  us  to  undertake  a  comprehensive 
review  of  security  program  gaps  and 
overlaps,  in  coordination  with  DHS. 
One  commenter  stated  that  a  facility 
that  receives  only  vessels  in  "lay  up"  or 
for  repairs  should  not  be  required  to 
comply  with  part  105. 

We  recognize  that  the  definition  of 
"facility"  in  §  101.105  is  broad,  artd  we 
purposefully  used  this  definition  to  be 
consistent  with  existing  U.S.  statutes 
regarding  maritime  security.  A  facility 
within  an  area  that  is  a  marine 
transportation-related  terminal  or  that 
receives  vessels  over  100  gross  tons  on 
international  voyages  is  regulated  under 
§  105.105.  All  other  facilities  in  an  area 
not  directly  regulated  under  §  105.105. 
such  as  some  adjacent  facilities  and 
utility  companies,  arc  covered  under 
part.s'lOl  through  103,  If  the  COTP 
determines  that  a  facility  with  no  direct 
water  access  may  pose  a  risk  to  the  area. 
the  facility  owner  or  operator  may  be 
required  to  implement  security 
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measures  under  existing  COTP 
authority.  With  regard  to  facilities  that 
receive  only  vessels  in  "lay  up"  or  for 
repairs,  we  amended  the  regulations  to 
define,  using  the  definition  of  a  general 
shipyard  facility  from  46  CFR  298.2.  and 
exempt  general  shipyard  facilities  from 
the  requirements  of  part  105  unless  the 
facility  is  subject  to  33  CFR  parts  126. 
127,  or  154  or  provides  any  other 
service  beyond  those  services  defined  in 
§  101.105  to  any  vessel  subject  to  part 
104.  In  a  similar  manner,  in  part  105,  we 
are  also  exempting  facilities  that  receive 
vessels  certificated  to  carry  more  than 
150  passengers  if  those  vessels  do  not 
earn,'  passengers  while  at  the  facility  nor 
embark  or  disembark  passengers  from 
the  facility.  We  exempted  facilities  that 
"  receive  vessels  for  lay-up.  dismantling. 
or  placing  out  of  commission  to  be 
consistent  with  the  other  changes  we 
have  discussed  above.  The  facilities 
listed  in  the  amended  §  105.105  as 
exceptions  and  §  105.110  as  exemptions 
will  be  covered  by  the  AMS  Plan,  and 
we  intend  to  issue  further  guidance  on 
addressing  these  facilities  in  the  AMS 
Plan.  Finally,  while  not  in  "plain 
language"  format,  we  have  attempted  to 
make  these  regulations  as  clear  as 
possible.  We  have  created  Small 
Business  Compliance  Guides,  which 
should  help  facility  owners  and 
operators  determine  if  their  facilities  are 
subject  to  these  regulations.  These 
Guides  are  available  where  listed  in  the 
"Assistance  for  Small  Entities"  section 
of  this  final  rule. 

Twelve  commenters  questioned  our 
compliance  dates.  One  commenter 
stated  that  because  the  June  2004 
compUance  date  might  not  be  easily 
achieved,  the  Coast  Guard  should 
consider  a  "phased  in  approach"  to 
implementation.  Four  commenters 
asked  us  to  verify  our  compliance  date 
expectations  and  asked  if  a  facility  can 
"gain  rehef  from  these  deadlines  for 
good  reasons. 

The  MTSA  requires  full  compliance 
with  these  regulations  1  year  after  the 
publication  of  the  temporary  interim 
rules,  which  were  published  on  July  1. 
2003.  Therefore,  a  "phased  in 
approach"  will  not  be  used.  While 
compliance  dates  are  mandatory,  a 
vessel  or  facility  ovraer  or  operator 
could  "gain  relief  from  making 
physical  improvements,  such  as 
installing  equipment  or  fencing,  by 
addressing  the  intended  improvements 
in  the  Vessel  or  Facility  Security  Plan 
and  explaining  the  equivalent  security 
measures  that  will  be  put  into  place 
until  improvements  have  been  made. 
After  further  review  of  the  rules,  we 
are  amending  the  dates  of  co.mpliance  in 
§  105.115(a)  and  (b),  §  105.120 


introductory'  text,  and  §  105.410(a)  to 
align  with  the  MTSA  and  the 
International  Ship  and  Port  Facility 
Security  Code  (ISPS  Code)  compliance 
dates.  For  example,  we  are  changing  the 
deadline  in  §105.n5(a)  for  submitting  a 
Facility  Security  Plan  from  December 
29,  2003,  to  December  31,  2003. 

One  commenter  requested  that  we 
clarify  §  105.125.  Noncompliance,  to 
"focus  on  only  those  areas  of 
noncompliance  that  are  the  core 
building  blocks  of  the  facility  security 
program"  stating  that  the  section 
requires  a  "self-report  [of]  every  minor 
glitch  in  implementation." 

We  did  not  intend  for  §  105.125  to 
require  self-reporting  for  minor 
deviations  from  these  regulations  if  they 
are  corrected  immediately.  We  have 
clarified  §§  104.125.  105.125.  and 
106.120  to  make  it  clear  that  owners  or 
operators  are  required  to  request 
permission  from  the  Coast  Guard  to 
continue  operations  when  temporarily 
unable  to  comply  with  the  regulations. 

Three  commenters  recommended 
developing  an  International  Maritime 
Organization  (IMO)  list  of  port  facilities 
to  help  foreign  shipowners  identify  U.S. 
facilities  not  in  compliance  with 
subchapter  H.  In  a  related  comment, 
there  was  a  request  for  the  Coast  Guard 
to  maintain  and  publish  a  list  of  non- 
compliant  facilities  and  ports  because  a 
COTP  may  impose  one  or  more  control 
and  compliance  measures  on  a  domestic 
or  foreign  vessel  diat  has  called  on  a 
facility  or  port  that  is  not  in  compliance. 

We  do  not  intend  to  publish  a  list  of 
each  individual  facility  that  complies  or 
does  not  comply  with  part  105.  As 
discussed  in  the  temporary  interim  rule 
(68  FR  39262)  (part  101 ).  our  regulations 
align  with  the  requirements  of  the  ISPS 
Code,  part  A.  section  16.5,  by  using  the 
AMS  Plan  to  satisfy  our  international 
obligations  to  communicate  to  IMO.  as 
required  by  SOLaS  Chapter  XI-2. 
regulation  13.3,  the  locations  within  the 
U.S.  that  are  covered  by  an  approved 
port  facility  security  plan.  Any  U.S. 
facility  that  receives  vessels  subject  to 
SOLAS  is  required  to  complv  with  part 
105. 

We  received  seven  comments 
regarding  waivers,  equivalencies,  and 
alternatives.  Three  commenters 
appreciated  the  flexibility  of  the  Coast 
Guard  in  extending  the  opportunity  to 
apply  for  a  waiver  or  propose  an 
equivalent  security  measure  to  satisfy  a 
specific  requirement.  Four  commenters 
requested  detailed  information 
regarding  the  factors  the  Coast  Guard 
will  focus  on  when  evaluating 
applications  for  waivers,  equivalencies, 
and  alternatives. 


The  Coast  Guard  believes  that 
equivalencies  and  waivers  provide 
flexibility  for  vessel  owners  and 
operators  with  unique  operations. 
Sections  104.130.  105  130,  and  106.125 
state  that  vessel  or  facility  owners  or 
operators  requesting  waivers  for  any 
requirement  of  part  104,  105,  or  106 
must  include  justification  for  why  the 
specific  requirement  is  unnecessary  for 
that  particular  owner's  or  operator's 
vessel  or  facility  or  its  operating 
conditions.  Section  101.120  addresses 
Alternative  Security  Programs  and 
§  101.130  provides  for  equivalents  to 
security  measures.  We  intend  to  issue 
guidance  that  will  provide  more 
detailed  information  about  the 
application  procedures  and 
requirements  for  waivers,  equivalencies, 
and  the  Alternative  Security  Program. 

After  further  review  of  parts  101  and 
104-106.  we  have  amended 
§§101.120a3)(3).  104.120(a)(3), 
105.120(c),  and  106.115(c)  to  clarif\'  that 
a  vessel  or  facility  that  is  participating 
in  the  Alternative  Security  Program 
must  complete  a  vessel  or  facility 
specific  security  assessment  report  in 
accordance  with  the  Alternative 
Security  Program,  and  it  must  be  readily 
available. 

One  commenter  stated  that  facilities 
should  be  permitted  to  use  equivalent 
security  measures  because  facilities  vary 
greatly  in  their  design  and  security  risk 
profile. 

We  agree  and  have  provided  facilities 
the  opportunity  to  apply  for  approval  of 
equivalent  security  measures  in 
§105.135. 

Subpart  B— Facility  Security 
Requirements 

This  subpart  describes  the 
responsibilities  of  the  facility  owner  or 
operator  and  personnel  relative  to 
facilitN  security  It  includes 
requirements  for  training,  drills, 
recordkeeping,  and  Declarations  of 
Security  It  identifies  specific  security 
measures,  such  as  those  for  access 
control,  cargo  handling,  monitoring,  and 
particular  types  of  facilities 

Two  commenters  suggested  that  the 
Coast  Guard  should  not  regulate 
security  measures  but  should  establish 
security  guidelines  based  on  facility 
type,  in  essence  creating  a  matrix  with 
"risk-levels"  and  identified  suggested 
measures  for  facility  securitv 

We  cannot  establish  only  guidelines 
because  the  MTSA  and  SOLAS  require 
us  to  issue  regulations.  We  have 
provided  performance-based,  rather 
than  prescriptive,  requirements  in  these 
regulations  to  give  owners  or  operators 
flexibility  in  developing  security  plans 
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tailored  to  vessels'  or  facilities'  unique 

operdtions. 

One  cnmmnnter  asked  who  would  be 
ensuring  the  integrity  of  security 
training  and  exercise  programs. 

Since  the  events  of  September  11, 
2001,  the  Coast  Guard  has  developed  a 
directorate  responsible  for  port,  vessel, 
and  facility  security.  This  directorate 
oversees  implementation  and 
enforcement  of  the  regulations  found  in 
parts  101  through  106.  Additionally, 
owners  and  operators  of  vessels  and 
facilities  will  be  responsible  for 
recordkeeping  regarding  trainmg,  drills, 
and  exercises,  and  the  Coast  Guard  will 
review  these  records  during  periodic 
inspections. 

One  (  nmmenter  stated  that  it  is 
appropriate  for  Federal,  State,  and  local 
authorities  to  assume  responsibility  for 
terminal  security,  and  that  there  must  be 
a  responsible  party  for  the  terminal  at 
all  times  whether  a  vessel  is  there  or 
not. 

Section  105.200(a)  states  that  the 
owner  or  operator  of  the  facility  must 
ensure  that  the  facility  operates  in 
compliance  with  the  requirements  of 
this  part  Therefore,  the  owner  or 
operator  is  responsible  for  terminal 
security  at  all  times  whether  or  not  a 
vessel  is  at  the  facility. 

P'ive  commenters  stated  that  the 
requirement  of  ii  105. 200(b)(2),  which 
compels  Facility  Security  Officers  to 
implement  security  measures  in 
response  to  MARSEC  Levels  within  12 
hours  of  notification  would  be 
prohlematic.  especially  for  facilities 
with  limited  manpower,  and  during 
weekends,  or  nights. 

We  disagree  with  the  commenters  and 
believe  that  it  is  well  within  reason  to__ 
expect  that  Facility  Security  Officers 
can  implement  the  necessary  security 
measures  changes  within  12  hours. 

Two  commenters  recommended  that 
the  word  "adequate"  be  deleted  from 
§  105.200(b)(6)  because  the  commenter 
believes  that  the  owners'  or  operators' 
definition  of  "adequate"  might  not  be 
the  same  as  intended  in  the  regulations. 

The  use  of  the  word  "adequate" 
throughout  the  regulations  emphasizes 
that  minimal  coordination  of  security 
issues  may  not  be  sufficient  and  allows 
for  differences  in  individual 
circumstances. 

One  commenter  recommended  that 
facility  owners  or  operators  should  limit 
access  to  vessels  moored  at  the  facility 
to  those  individuals  and  organizations 
that  conduct  business  with  the  vessel, 
contending  that  the  word  "visitor"  may 
have  too  broad  a  connotation. 

The  regulations  provide  flexibility  to 
define  who  can  have  access  to  a  facility. 
The  Facilitv  Security  Plan  must  contain 


security  measures  for  access  control  and 
can  limit  access  to  those  individuals 
and  organizations  that  conduct  business 
with  the  vessel.  We  do  specify  that  a 
facility  must  ensure  coordination  of 
shore  leave  for  vessel  personnel  or  crew 
change-out,  as  well  as  access  through 
the  facility  for  representatives  of 
seafarers'  welfare  and  labor 
organizations. 

One  commenter  suggested  adding  a 
provision  that  would  allow  unimpeded 
access  for  passengers  to  board 
charterboats  at  facilities  regulated  under 
part  105.  stating  that  the  "extraordinary 
measures"  required  to  ensure  facility 
security  could  hamper  public  entrance 
to  these  facilities. 

A  facility  owner  or  operator  must 
coordinate  access  to  the  facility  with 
vessel  personnel  under  §  105.200(b)(7); 
however,  that  owner  or  operator  is  also 
required  to  implement  security 
measures  that  include  access  control. 
We  did  not  allow  any  group  of  vessel 
passengers  or  personnel  unimpeded 
access  to  a  facility  regulated  under  this 
subchapter  because  it  would  undermine 
the  purpose  of  access  control.  A  facility 
owner  or  operator  may  impede 
passengers'  access  to  charterboats  if  he 
or  she  perceives  that  these  passengers 
pose  a  risk,  are  at  risk,  or  if  such  passage 
is  not  in  compliance  with  the  facility's 
security  plan. 

Nineteen  commenters  were  concerned 
about  the  rights  of  seafarers  at  facilities. 
One  commenter  stated  that  the  direct 
and  specific  references  to  shore  leave  in 
the  regulations  conform  exactly  with  his 
position  aid  the  widespread  belief  that 
shore  leave  is  a  fundamental  right  of  a 
seaman.  One  commenter  stated  that 
coordinating  mariner  shore  leave  with 
facility  operators  is  important  and 
should  be  retained,  stating  that  shore 
leave  for  ships'  crews  exists  as  a 
fundamental  seafarers'  right  that  can  be 
denied  only  in  compelling 
circumstances.  The  commenter  also 
stated  that  chaplains  should  continue  to 
have  access  to  vessels,  especially  during 
periods  of  heightened  security.  Four 
commenters  requested  that  the 
regulations  require  facilities  to  allow 
vessel  personnel  access  to  the  facilities 
for  shore  leave,  or  other  purposes, 
stating  that  shore  leave  is  a  basic  human 
right  and  should  not  be  left  to  the 
discretion  of  the  terminal  owner  or 
operator.  One  commenter  stated  that 
seafarers  are  being  denied  shore  leave  as 
they  cannot  apply  for  visas  in  a  timely 
manner  and  that  seafarers  who  meet  all 
legal  requirements  should  be  permitted 
to  move  to  and  from  the  vessel  through 
the  facility,  subject  to  reasonable 
requirements  in  the  Facility  Security 
Plan.  One  commenter  stated  that  it  is 


the  responsibility  of  the  government  to 
determine  appropriate  measures  for 
seafarers  to  disembark.  One  commenter 
encouraged  the  government  to  expedite 
the  issuance  of  visas  for  shore  leave. 

We  agree  that  coordinating  mariner 
shore  leave  and  chaplains'  access  to 
vessels  with  facility  operators  is 
important  and  should  be  retained. 
Sections  104.200(b)(6)  and  105.200(b)(7) 
require  owners  or  operators  of  vessels 
and  facilities  to  coordinate  shore  leave 
for  vessel  personnel  in  advance  of  a 
vessel's  arrival.  We  have  nu\  mandated, 
however,  that  facilities  allow  access  for 
shore  leave  because  during  periods  of 
heightened  security  shore  leave  may  not 
be  in  the  best  interest  of  the  vessel 
personnel,  the  facility,  or  the  public. 
Mandating  such  access  could  infringe 
on  private  property  rights:  however,  we 
strongly  encourage  facility  owners  and 
operators  to  maximize  opportunities  for 
mariner  shore  leave  and  access  to  the 
vessel  through  the  facility  by  seafarer 
welfare  organizations.  The  Coast  Guard 
does  not  issue,  nor  can  it  expedite  the 
issuing  of,  visas.  Additionally,  visas  are 
a  matter  of  immigration  law  and  are 
beyond  the  scope  of  these  rules.  Finally, 
it  should  also  be  noted  that  the 
government  has  treaties  of  friendship, 
commerce,  and  with  several  nations,         ■* 
These  treaties  provide  that  seafarers 
shall  be  allowed  ashore  hv  public 
authorities  when  they  and  the  vessel  on 
which  they  arrive  in  port  meet  the 
applicable  requirements  or  conditions 
for  entry.  We  have  amended 
§§  104.200(b)  and  105.200(b)  to  include 
language  that  treaties  of  friendship, 
commerce,  and  navigation  should  be 
taken  into  account  when  coordinating 
access  between  facility  and  vessel 
owners  and  operators. 

Three  commenters  stated  that  many  of 
the  requirements  of  §  104.265,  security 
measures  for  access  control,  should  not 
apply  to  unmanned  vessels  because 
there  is  no  person  on  board  the  vessel 
at  most  times. 

We  disagree.  The  owner  or  operator 
must  ensure  the  implementation  of 
security  measures  to  control  access 
because  unmanned  barges  directly 
regulated  under  this  subchapter  may  be 
involved  in  a  transportation  security 
incident.  As  provided  in  §  104.215(a)(4), 
the  Vessel  Security  Officer  of  an 
unmanned  barge  must  coordinate  with 
the  Vessel  Security  Officer  of  any 
towing  vessel  and  Facility  Security 
Officer  of  any  facility  to  ensure  the 
implementation  of  security  measures  for 
the  unmanned  barge.  We  have  amended 
§  105.200  to  clarify'  the  facility  owner's 
or  operator's  responsibility  for  the 
implementation  of  security  measures  for 
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unattended  or  unmanned  vessels  while 
moored  at  a  facility. 

Four  conimenters  stated  that  any 
future  interim  rules  should  not  apply  to 
certain  waterfront  areas,  such  as 
seafarers'  welfare  centers  ^d  clubs,  and 
that  these  areas  should  not  be 
considered  facilities  subject  to  the 
regulations  under  part  105. 

Seafarers'  welfare  centers  and  clubs 
are  not  specifically  regulated  under  part 
105  unless  these  facilities  are  contained 
within  a  marine  transportation-related 
facility.  Any  future  rulemakings 
regarding  these  types  of  centers  or  clubs 
would  be  subject  to  notice  and 
comment. 

One  ccmimcnter  requested  that  we 
amend  §  105.200(b)(9)  to  clarif\-  that 
owners  or  operators  must  report 
"transportation"  security  incidents 
because  the  word  "transportation"  is 
missing. 

We  agree  with  the  commenter  and 
have  amended  the  section  accordingly. 
This  language  is  now  found  in 
§105.200(b)(10). 

Five  commenters  supported  the  Coast 
Guard  in  not  specifically  defining 
training  methods.  Another  commenter 
agrees  with  the  Coast  Guard's  position 
that  the  owner  or  operator  may  certify 
that  the  personnel  with  security 
responsibilities  are  capable  of 
performing  the  required  functions  based 
upon  the  competencies  listed  in  the 
regulations.  Two  commenters  stated  that 
formal  security  training  for  Facility 
Security  Officers  and  personnel  with 
security  related  duties  become 
mandatory  as  soon  as  possible.  One 
commenter  stated  that  they  were 
concerned  with  the  lack  of  formal 
training  for  Facility  Security  Officers. 

As  we  explained  in  the  temporary 
interim  rule  (68  FR  39263)  (part  101), 
there  are  no  approved  courses  for 
facility  personnel  and,  therefore,  we 
intend  to  allow  Facility  Security 
Officers  to  certify-  that  personnel 
holding  a  security  position  have 
received  the  training  required  to  fulfill 
their  security  duties.  Section  109  of  the 
MTSA  required  the  Secretarv  of 
Transportation  to  develop  standards  and 
curricula  for  the  education,  training, 
and  certification  of  maritime  security 
personnel,  including  Facility  Security 
Officers.  The  Secretary  delegated  that 
authority  to  the  Maritime 
Administration  (MARAD).  MARAD  has 
developed  model  training  standards  and 
curricula  for  maritime  security 
personnel,  including  Facility  Seciu-itv 
Officers.  In  addition,  MARAD  intends  to 
develop  course  approval  and 
certification  requirements  in  the  near 
future. 


Three  commenters  stated  that  it 
would  be  difficult  for  smaller 
companies  to  meet  the  qualification 
requirements  for  Facility  Security 
Officers  that  are  set  out  in  §  105.205. 

We  recognize  that  some  companies 
will  find  it  harder  than  others  to  locate 
individuals  who  are  qualified  to  serve  as 
Facility  Security  Officers,  We  believe 
there  is  fiexibility  in  the  structure  of  our 
requirements,  and  therefore  these 
requirements  are  able  to  take  this  into 
account.  We  allow  Facility  Security 
Officers  to  have  general  knowledge, 
which  they  may  acquire  through 
training  or  through  equivalent  job 
experience.  Formal  training  is  not  a 
prerequisite  in  the  designation  of  a 
Facility  Security  Officer.  We  also  allow 
an  individual  to  serve  as  a  Facility 
Security  Officer  on  a  collateral-duty 
basis,  to  serve  as  the  Facility  Security 
Officer  for  multiple  facilities,  and  to 
delegate  duties,  all  of  which  make  it 
easier  for  companies  to  identify  and 
designate  qualified  Facility  Security 
Officers. 

Fifteen  commenters  asked  that  the 
Coast  Guard  re-examine  the  requirement 
that  if  a  Facility  Security  Officer  serves 
more  than  one  facility,  those  facilities 
must  be  no  further  than  50  miles  apart. 
The  commenters  argued  that  companies 
with  multiple  facilities  should  be  able  to 
assign  Facility  Security  Officer 
delegations,  regardless  of  distance 
between  facilities,  especially  since  this 
section  allows  the  Facility  Security 
Officer  to  delegate  security  duties  to 
other  personnel,  so  long  as  he  or  she 
retains  final  responsibility  for  these 
duties.  Four  of  these  commenters  did 
not  support  the  limitation  on  Facility 
Security  Officers  from  serving  facilities 
in  different  COTP  zones,  even  if  the 
facilities  are  within  50  miles  of  each 
other.  One  commenter  stated  that  many 
facilities  that  are  not  co-located  mav  be 
managed  as  multiple  site  complexes 
using  shared  operational  and 
administrative  resources,  and  that,  as 
such,  they  should  have  one  Facility 
Security  Officer  assigned  to  them 
regardless  of  the  distance  between  them. 

We  believe  these  commenters 
misinterpreted  §  105, 205(a)(2).  There  is 
no  requirement  that  the  Facility 
Security  Officer  must  be  situated  within 
any  particular  distance  of  the  facilities 
for  which  he  or  she  serves.  Section 
105.205(a)(2)  pertains  to  the  maximum 
distance  between  the  individual 
facilities  that  can  be  served  by  a  single 
Facility  Security  Officer.  We  determined 
that  a  distance  of  50  miles  between 
facilities  within  a  single  COTP  zone  was 
appropriate  for  several  reasons.  During 
our  initial  public  meetings  we  received 
comments  from  many  small  facility 


operators  who  have  numerous  similarly 
designed,  equipped  and  operated 
facilities  in  proximity  to  each  other. 
They  believed  that  a  single  Facility 
Security  Officer  could  adequately  meet 
the  responsibilities  set  out  in 
§  105.205(c)  in  situations  like  this.  The 
50-mile  distance  requirement  was 
determined  because  facilities  sharing  a 
similar  design,  equipment,  and 
operations  would  often  share  other 
similar  characteristics  such  as 
geography,  infrastructure,  proximity  to 
population  centers,  and  common 
emergency  response  and  crisis 
management  authorities.  In  addition  to 
the  50-mile  limit,  we  require  all  single 
Facility-Security -Officer-served- 
facilities  to  be  within  a  single  COTP 
zone  because  the  COTP  is  the  Facility 
Security  Plan  approving  authoritv.  and 
the  COTP.  as  Federal  Maritime  Security 
Coordinator,  is  the  Federal  official 
charged  with  communicating  the 
MARSEC  Levels  to  the  Facility  Security 
Officer.  We  have  not  specified  where 
the  designated  Facility  Security  Officer 
must  be  in  proximity  to  the  facilities  he 
or  she  serves.  However,  it  is  our  opinion 
that  in  order  to  effectively  carry  out  the 
duties  and  responsibilities  specified  in 
§  105.205(c).  tiie  Facility  Security 
Officer  should  be  able  to  easily  make 
on-site  facility  visits  of  sufficient 
frequency  and  scope  so  as  to  be  able  to 
effectively  monitor  compliance  with  the 
requirements  established  in  33  CFR  part 
105. 

Nine  commenters  requested  formal 
alternatives  to  Facility  Security  Officers. 
Company  Security  Officers,  and  Vessel 
Security  Officers  much  like  the 
requirements  of  the  Oil  Pollution  Act  of 
1990.  which  allow  for  alternate 
qualified  individuals. 

Parts  104.  105,  and  106  provide 
flexibility  for  a  Company,  Vessel,  or 
Facility  Security  Officer  to  assign 
security  duties  to  other  vessel  or  facility 
personnel  under  §§  104.210(a)(4), 
104.215(a)(5).  105.205(a)(3).  and 
106.210(a)(3).  An  owner  or  operator  is 
also  allowed  to  designate  more  than  one 
Company,  Vessel,  or  Facility  Security 
Officer.  Because  Company,  Vessel,  or 
Facility  Security  Officer  responsibilities 
are  key  to  security  implementation, 
vessel  and  facility  owners  and  operators 
are  encouraged  to  assign  an  alternate 
Company,  Vessel,  or  Facility  Security 
Officer  to  coordinate  vessel  or  facility 
security  in  the  absence  of  the  primarj' 
Company,  Vessel,  or  Facility  Security 
Officer. 

One  commenter  stated  that  allowing 
the  Vessel  Security  Officer  and  Facility 
Security  Officer  to  perform  collateral 
non-security  duties  is  not  an  adequate 
response  to  risk. 


I 
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Security  responsibilities  for  the 
Companv,  Vessel,  and  Facility  Security 
Officers  in  parts  104.  105.  and  106  may 
be  assigned  to  a  dedicated  individual  if 
the  owners  or  operators  believe  that  the 
responsibilities  and  duties  are  best 
served  by  a  person  with  no  other  duties. 

Two  commenters  stated  that  the 
Facility  Security  Officer  should  be 
allowed  to  assign  the  day-to-day 
security  activities  to  other  personnel. 

The  regulations,  allow  for  the  Facility 
Security  Officers  to  assign  security 
duties  to  other  facility  personnel  under 
§  105.205(a)(3). 

After  further  review  of  §  105.205.  we 
are  amending  §  105.205(c)(ll)  to  clarify 
that  the  responsibilities  of  the  Facility 
Security  Officer  includes  the  execution 
of  any  required  Declarations  of  Security 
with  the  Masters.  Vessel  Security 
Officers,  or  their  designated 
representatives. 

Two  commenters  suggested  that 
ferries  be  exempt  from  the  "while  at 
sea'  clause  in  §  104.220(i)  that  requires 
company  or  vessel  personnel 
responsible  for  security  duties  to  have 
knowledge  on  how  to  test  and  calibrate 
security  equipment  and  systems  and 
maintain  them,  arguing  that  ferries  are 
not  oceangoing  and.  therefore,  typically 
use  a  manufacturer's  service 
representative  to  perform  equipment 
testing  and  calibration  while  at  the 
dock.  In  addition,  one  commenter 
requested  clarification  on  whether  a 
manufacturer's  technical  expert  could 
be  used  to  perform  regularly  planned 
maintenance  at  the  ferry  terminal. 

We  disagree  with  exempting  ferry  or 
facility  security  personnel  from 
understanding  how  to  test,  calibrate,  or 
maintain  security  equipment  and 
systems.  However,  §§  104.220  and 
105.210  provide  the  company  the 
flexibility  to  determine  who  should 
have  an  understanding  of  how  to  test, 
calibrate,  and  maintain  security 
equipment  and  systems.  By  stating 
"companv  and  vessel  personnel 
responsible  for  security  duties  must 
*   *   *  as  appropriate,"  we  have  allowed 
a  companv  to  write  a  Vessel  or  Facility 
Securitv  Plan  that  outlines 
responsibilities  for  security  equipment 
and  systems.  If  the  company  chooses  to 
have  companv  •security  personnel  hold 
that  responsibility,  then  vessel  or 
facility  security  personnel  would  simply 
have  to  know  how  to  contact  the  correct 
company  security  personnel  and  know- 
how  to  implement  interim  measures  as 
a  result  of  equipment  failures  either  at 
sea  or  in  port.  .Sections  104.220  and 
105.210  do  not  preclude  a 
manufacturer's  service  representative 
from  performing  equipment 
maintenance,  testing,  and  calibration. 


One  commenter  stated  that  crowd 
management  and  control  techniques, 
under  §  105.210(e),  should  not  be 
required  of  facility  personnel  with 
security  duties,  stating  that  this  function 
is  solely  a  responsibility  of  public 
responders. 

We  believe  that  crowd  management 
and  control  techniques  may  be 
appropriate  for  facility  security 
personnel  with  certain  security  duties. 
The  overall  security  and  safe  operation 
of  a  facility  rests  with  the  owner  or 
operator  of  that  facility.  It  is  not  outside 
the  realm  of  facility  personnel's  duties 
to  consider  security  and  their  role  in 
minimizing  risk,  including  crowd 
management  and  control  techniques. 

Two  commenters  requested  that 
ferries  and  their  terminals  be  exempt 
from  conducting  physical  screening 
and,  therefore,  should  also  be  exempt 
from  §§  104.220(1)  and  105.210(1),  which 
require  security  personnel  to  know  how 
to  screen  persons,  personal  effects, 
baggage,  cargo,  and  vessel  stores. 

We  disagree  with  exempting  ferries 
and  their  terminals  from  the  screening 
requirement  and,  therefore,  will 
continue  to  require  that  certain  security 
personnel  understand  the  various 
methods  that  could  be  used  to  conduct 
physical  screening.  Because  ferries 
certificated  to  carry  more  than  150 
passengers  and  the  terminals  that  serve 
them  may  be  involved  in  a 
transportation  security  incident,  it  is 
imperative  that  security  measures  such 
as  access  control  be  implemented. 
Section  104.292  provides  passenger 
vessels  and  ferries  alternatives  to 
identification  checks  and  passenger 
screening.  However,  it  does  not  provide 
alternatives  to  the  requirements  for 
cargo  or  vehicle  screening.  Thus,  ferry 
security  personnel  assigned  to  screening 
duties  should  know  the  methods  for 
physical  screening.  There  is  no 
corresponding  alternative  to  §  104.292 
for  terminals  serving  ferries  carrying 
more  than  150  passengers;  therefore, 
terminal  security  personnel  assigned  to 
screening  duties  should  also  know  the 
methods  for  physical  screening. 

One  commenter  suggested  exempting 
ferry  terminals  from  §  105.210(1) 
concerning  methods  of  physical 
screening  of  persons,  personal  effects, 
baggage,  cargo,  and  vessel  stores 
because  "it  is  not  applicable." 

We  disagree  that  all  ferry  terminals 
should  be  exempted,  as  this  comment 
appears  to  presuppose  that  portions  of 
the  regulations  are  not  applicable  to  all 
ferrv  terminals.  We  determined  that 
facilities  that  receive  vessels  certificated 
to  carry  more  than  150  passengers  are  at 
risk  of  being  involved  in  a 


transportation  security  incident  and  are 
regulated  under  §  105.105. 

Fortv-one  commenters  requested  that 
§§  104.225,  105.215.  and  106.220  be 
either  reworded  or  eliminated  because 
the  requirement  to  provide  detailed 
security  training  to  all  contractors  who 
work  in  a  vessel  or  facility  or  to  facility 
employees,  even  those  with  no  security 
responsibilities  such  as  a  secretary  or 
clerk,  is  impractical,  if  not  impossible. 
The  commenters  stated  that,  unless  a 
contractor  has  specific  security  duties,  a 
contractor  should  only  need  to  know 
how.  when,  and  to  whom  to  report 
anything  unusual  as  well  as  how  to 
react  during  an  emergency.  One 
commenter  suggested  adding  a  new 
section  that  li.sted  specific  training 
requirements  for  contractors  and 
vendors. 

The  requirements  in  §§  104.225. 
105.215,  and  106.220  are  meant  to  be 
basic  security  and  emergency  procedure 
training  requirements  for  all  personnel 
working  in  a  vessel  or  facility.  In  most 
cases,  the  requirement  is  similar  to  the 
basic  safety  training  given  to  visitors  to 
ensure  they  do  not  enter  areas  that 
could  be  harmful.  To  reduce  the  burden 
of  these  general  training  requirements, 
we  allowed  vessel  and  facility  owners 
and  operators  to  recognize  equivalent 
job  experience  in  meeting  this 
requirement.  However,  we  believe 
contractors  need  basic  security  training 
as  much  as  any  other  personnel  working 
on  the  vessel  or  facility  Depending  on 
the  vessel  or  facility,  providing  basic 
securitv  training  [e.g..  how  and  when  to 
report  information,  to  whom  to  report 
unusual  behaviors,  how  to  react  during 
a  facility  emergency)  could  be  sufficient. 
To  emphasize  this,  we  have  amended 
§§  104.225.  105.215.  and  108.220  to 
clarify  that  the  owners  or  operators  of 
vessels  and  facilities  must  determine 
what  basic  security  training 
requirements  are  appropriate  for  their 
operations. 

One  commenter  agreed  with  our 
inclusion  of  tahletop  exercises  as  a  cost- 
effectiv3  means  of  exercising  the 
security  plan. 

Eleven  commenters  requested 
clarification  on  drills  and  exercises.  One 
commenter  suggested  that  an  exercise  be 
defined  as  a  tabletop  exercise,  while  a 
drill  be  a  one-topic,  specific  exercise 
that  is  one-hour  in  length  and  is  easily 
incorporated  into  daily  operating 
activities.  The  commenter  also 
suggested  that  the  frequency  of  exercise 
requirements  be  extended  to  once  every 
three  years.  Additionally,  two 
commenters  requested  that  security 
drills  and  exercises  be  integrated  with 
non-security  drills  and  exercises.  Two 
commenters  requested  that  certain 
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facilities  be  allowed  to  deviate  from  the 
requirements  in  §  105.220.  Two 
commenters  stated  that  exercises  should 
be  a  company-wide  test  of  a  company's 
security  readiness  One  commenter 
requested  a  waiver  from  the  three  drills 
per  year  requirement,  based  upon 
facility  size. 

We  disagree  that  exercises  should  be 
exclusively  tabletop  exercises.  Under 
§  105.220(c),  exercises  may  be  hill  scale 
or  live,  tabletop  simulation,  or  seminar 
or  combined  with  other  appropriate 
exercises  as  stated  in  §  105.220(c)(2)(i- 
iii).  Section  105.220(b)  provides  enough 
flexibility  for  drills  to  allow  them  to  be 
incorporated  into  daily  operations.  We 
do  not  disagree  that  a  drill  mav  be 
accomplished  in  a  one-hour  period  but 
believe  that  the  length  of  time  would 
actually  depend  on  which  portion  of  the 
security  plan  the  drill  is  testing. 
Therefore,  we  did  not  constrict  or 
prescribe  a  drill  time-length  in  the 
regulation.  We  believe  that  annual 
exercises  are  necessary  for  each  facility 
to  maintain  an  adequate  level  of  security 
readiness.  These  security  exercises, 
however,  may  be  part  nf  a  cooperative 
exercise  program  with  applicable 
facility  and  vessel  security  plans  or 
comprehensive  port  exercises  as  stated 
in  §  105.220(c)(3).  We  agree  that  the 
exercises  should  be  a  companv-wide 
test  of  a  company's  security  readiness  in 
its  areas  of  operation.  Additionally,  any 
facility  owner  or  operator  mav  request  a 
waiver  from  any  of  the  securitv 
requirements,  in  light  of  the  operating 
conditions  of  the  facilitv,  in  accordance 
with  §105.130. 

Four  commenters  suggested  that 
security  drills  are  not  needed  when  the 
only  option  is  to  call  "911." 

Although  calling  "911"  mav  test  one 
element  of  the  Facility  Security  Plan. 
additional  drills  are  required  to  cover 
the  other  elements  of  the  Facility 
Security  Plan  to  ensure  its  effective 
implementation. 

Nine  commenters  stated  that 
companies  should  be  able  to  take  credit 
toward  fulfilling  the  drill  and  exercise 
requirements  for  actual  incidents  or 
threats,  as  under  §  103.515. 

We  agree  that,  during  an  increased 
MARSEC  Level,  vessel  and  facility 
owners  and  operators  may  be  able  to 
take  credit  for  implementing  the  higher 
security  measures  in  their  security 
plans.  However,  there  are  cases  where  a 
vessel  or  facility  implementing  a  Vessel 
or  Facility  Security  Plan  mav  not  attain 
the  higher  MARSEC  Level  or  otherwise 
not  be  required  to  implement  sufficient 
provisions  of  the  plan  to  qualify  as  an 
exercise.  Therefore,  we  have  amended 
parts  104,  105,  and  106  to  allow  an 
actual  increase  in  MARSEC  Level  to  be 


credited  as  a  drill  or  an  exercise  if  the 
increase  in  MARSEC  Level  meets 
certain  parameters.  In  the  case  of  OCS 
facilities,  this  type  of  credit  must  be 
approved  by  the  Coast  Guard  in  a 
manner  similar  to  the  provision  found 
in  §  103.515  for  the  AMS  Plan 
requirements. 

One  commenter  stated  that  the 
language  in  §  105.225,  regarding 
recordkeeping,  does  not  specify  where 
the  records  should  be  kept.  The 
commenter  stated  that  it  is  presumed 
that  such  records  may  be  kept  off-site  in 
a  secure  location  accessible  to  the 
Facility  Security  Officer  and  other 
appropriate  persormel.  One  commenter 
asked  for  clarification  of  sensitive 
security  information  because  there  is  no 
suitable  place  for  such  information  to  be 
protected  on  board  an  unmanned  vessel. 
One  conmienter  recommended  that 
records  be  kept  onshore  and  not  on 
board  the  vessel. 

Sections  104.235(a)  and  105.225(a) 
state  that  the  records  must  be  made 
available  to  the  Coast  Guard  upon 
request,  and  §§  104.235(c)  and 
105.225(c)  state  that  the  records  must  be 
protected  from  unauthorized  access. 
Therefore,  a  facility  or  vessel  owner  or 
operator  must  ensure  that  records  are 
kept  safely  and  also  are  available  for 
inspection  by  the  Coast  Guard  upon 
request,  but  the  records  do  not 
necessarily  have  to  be  kept  at  the  facility 
or  on  the  vessel. 

One  commenter  asked  for  a  definition 
of  "security  equipment"  and  suggested 
using  the  term  "security  system" 
instead.  The  commenter  also  asked  how- 
much  detail  must  be  included  in  records 
of  maintenance,  cahbration,  and  testing. 
Depending  on  how  a  facility  owner  or 
operator  decides  to  implemerit  the 
security  measures  of  this  part,  either 
term  would  be  appropriate.  Some  may 
choose  to  install  stand-alone  equipment, 
while  others  may  choose  to  have  an 
integrated  security  system.  We  did  not 
prescribe  specific  details  for 
recordkeeping  of  security  equipment 
because  of  the  diverse  possibilities  of 
implementation.  The  intent  of  the 
recordkeeping  requirements  in 
§  105.225  was  to  keep  a  general  log  of 
calibration,  testing,  and  maintenance 
performed. 

Two  commenters  recommended  that  a 
sentence  be  added  to  the  end  of 
§  105.225(b)(1)  that  reads:  "Short 
domain  awareness  and  other  orientation 
type  training  that  may  be  given  to 
contractor  and  other  personnel 
temporarily  at  the  facility  and  not 
involved  in  security'  functions  need  not 
be  recorded."  The  commenters  stated 
that  this  change  would  eliminate  the 


unnecessar>'  recordkeeping  for  this 
general  "domain  awareness"  training. 

We  agree  that  the  recordkeeping 
requirements  in  §  105.225  for  training 
are  broad  and  may  capture  training  that, 
while  necessan,'.  does  not  need  to  be 
formally  recorded.  Therefore,  we  have 
amended  the  requirements  in 
§  105.225(b)(1)  to  onlv  record  training 
held  to  meet  §  105.210.  We  have  also 
made  corresponding  changes  to 
§§  104.235(b)(1)  and  106.230(b)(1). 

Six  commenters  stated  that  the 
majority  of  the  recordkeeping 
requirements  for  facilities  and  OCS 
facilities  were  overly  burdensome  and 
unnecessary.  One  commenter  suggested 
adding  exemptions  to  §  105.1 10(t)  to 
exempt  public  access  areas  from  the 
recordkeeping  requirements  under 
§§  105.225(b)(3),  (b)(4),  (e)(8)  and  (e)(9). 

We  disagree  with  the  commenters. 
Recordkeeping  serves  the  vital  function 
of  documenting  compliance  with  the 
regulations.  We  also  disagree  that 
exemptions  from  the  recordkeeping 
requirements  are  appropriate  for  public 
access  areas.  We  note  that  there  is  no 
§  105.225(e). 

We  received  28  comments  regarding 
communication  of  changes  in  the 
MARSEC  Levels.  Most  commenters 
were  concerned  about  the  Coast  Guard's 
capability  to  communicate  timely 
changes  in  MARSEC  Levels  to  facilities 
and  vessels.  Some  stressed  the 
importance  of  MARSEC  security 
information  reaching  each  port  area  in 
the  COTPs  zone  and  the  entire 
maritime  industry.  Some  stated  that 
local  Broadcast  Notice  to  Mariners  and 
MARSEC  Directives  are  flawed  methods 
of  communication  and  stated  that  the 
only  acceptable  ways  to  communicate 
changes  in  MARSEC  Levels,  from  a 
timing  standpoint,  are  via  email,  phone, 
or  fax  as  established  by  each  COTP. 

MARSEC  Level  changes  are  generally 
issued  at  the  Commandant  level  and 
each  Marine  Safety  Office  (MSO)  will  be 
able  to  disseminate  them  to  vessel  and 
facility  owners  or  operators,  or  their 
designees,  by  various  wavs. 
Communication  of  MARSEC  Levels  will 
be  done  in  the  most  expeditious  means 
available,  given  the  characteristics  of  the 
port  and  its  operations.  These  means 
will  be  outlined  in  the  AMS  Plan  and 
exercised  to  ensure  vessel  and  facility 
owners  and  operators,  or  their 
designees,  are  able  to  quickly 
communicate  with  us  and  vice-versa. 
Because  MARSEC  Directives  will  not  be 
as  expeditiously  communicated  as  other 
COTP  Orders  and  are  not  meant  to 
communicate  changes  in  MARSEC 
Levels,  we  have  amended  §  101.300  to 
remove  the  reference  to  MARSEC 
Directives. 
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Six  comments  were  received 
concerning  the  requirement  that 
facilities  communicate  changes  in 
MARSEC  Levels  to  vessels.  Four 
commenters  requested  that  OCS 
facilities  only  notif\'  those  vessels 
suhject  to  part  104  of  a  change  in 
MARSEC  Level,  instead  of  nntif>ing  all 
vessels  conducting  operations  with  the 
OCS  facility,  vessels  moored  to  a 
facility,  or  scheduled  to  arrive  within  96 
hours 

We  disagree  with  the  commenter. 
Although  vessels  not  covered  under  part 
104  may  not  be  likely  to  be  involved  in 
a  transportation  security  incident,  they 
may  interface  with  facilities  that  are 
likelv  to  be  involved  in  a  transportation 
security  incident.  Therefore,  the  Coast 
Guard  requires  facilities  to  transmit  the 
necessar\'  information  on  MARSEC 
Levels  to  all  vessels  they  interface  with 
regardless  of  whether  the  vessels  have 
their  own  Vessel  Security  Plan  to  ensure 
that  security  at  the  facilities  is  not 
compromised. 

We  received  15  comments  on  the 
facility  owner's  or  operator's 
responsibilitv  to  communicate  changes 
in  MARSEC  Levels  to  vessels  bound  for 
the  facilitv.  Nine  commenters  noted  that 
it  would  be  difficult  and  impractical  for 
facilities  to  notif\-  vessels  96  hours  prior 
to  arrival  of  changes  in  MARSEC  Levels 
because  some  vessels  and  facilities  do 
not  have  a  means  to  provide  secure 
communications.  Three  commenters 
stated  that  facilities  should  not  be 
respou-.ible  for  notifying  vessels  that 
have  not  arrived  at  the  facility  of 
MARSH  :  Level  changes.  In  contrast,  oiu- 
commenter  suggested  that  the  Coast 
Guard  amend  §  101.300(a)  to  include  a 
provision  for  facilities  to  notify  vessels 
of  MARSEC  Level  changes  within  96 
hours,  much  like  that  which  is  currently 
founding  10.5.230(b)(1). 

The  intent  of  the  regulations  was  to 
give  vessel  owners  or  operators  the 
maximum  amount  of  time  possible  to 
ensure  the  higher  MARSEC  Level  is 
implemented  on  the  vessel  prior  to 
interfacing  with  a  facility.  This  ensures 
that  the  facility's  security  at  the  higher 
MARSEC  Level  is  not  compromised 
when  the  vessel  arrives.  Therefore, 
while  it  may  be  difficult  to  contact  a 
vessel  in  advance  of  its  arrival,  it  is 
miperative  for  the  security  of  the  facility 
and  the  vessel.  .Additionally, 
communications  between  the  facility 
and  the  vessel  do  not  need  to  be  secure, 
as  MARSEC  Levels  are  not  classified 
information.  We  have  not  amended 
§  101. 300(a),  as  the  commenter 
suggested,  because  this  section  is 
intended  to  regulate  communication  at 
the  port  level,  whereas  §  105.230(b)(1)  is 


intended  to  regulate  communication  at 
the  individual  facilities  within  the  port. 

Seven  commenters  stated  that 
although  facility  or  vessel  personnel 
need  to  understand  the  current 
MARSEC  Level  and  have  a  heightened 
state  of  awareness,  in  most  cases,  the 
specifics  of  the  threat  should  not  be 
disclosed. 

It  is  necessary  for  the  vessel  or  facility 
personnel  to  know  about  threats  to  the 
vessel  or  facility  because  this  helps  to 
focus  their  attention  on  specific 
attempts  or  types  of  threats  to  the  vessel 
or  facility.  To  balance  this  need  with 
sensitive  securitv  concerns, 
§§  104.240(c)  and  105.230(c)  give  the 
owners  or  operators  discretion  in 
deciding  how  much  specific 
information  needs  to  be  disclosed  to 
facility  or  vessel  personnel. 

Thirty-three  commenters  stated  that 
the  public  lacks  either  the  authority  or 
the  expertise  for  implementing  the 
security  measures  for  MARSEC  Level  3, 
which  include  armed  patrols, 
waterborne  security,  and  underwater 
screening. 

We  disagree  and  believe  that  owners 
and  operators  have  the  authority  to 
implement  the  identified  security 
measures.  For  example,  it  is  well  settled 
under  the  law  of  every  State  that  an 
employer  may  maintain  private  seciu-ity 
guards  or  private  security  police  to 
protect  hi^  or  her  property.  The 
regulation?  do  not  require  owners  or 
operators  to  undertake  law  enforcement 
action,  but  rather  to  implement  security 
measures  consistent  with  their 
longstanding  responsibility  to  ensure 
the  security  of  their  vessels  and 
facilities,  as  specifically  prescribed  by 
33  CFR  6.16-3  and  33  CFR  6.19-1,  by: 
deterring  transportation  security 
incidents;  detecting  an  actual  or  a 
threatened  transportation  security 
incident  for  reporting  to  appropriate 
authorities:  and,  as  authorized  by  the 
relevant  jurisdiction,  defending 
themselves  and  others  against  attack.  It 
is  also  important  to  note  that  the 
security  measures  identified  by  these 
commenters,  while  listed  in 
§§  104.240(e)  and  105.230(e).  are  not 
exclusive  and  only  relate  to  MARSEC 
Level  3  implementation.  In  many 
instances,  the  owner  or  operator  may 
decide  to  implement  these  security 
measures  through  qualified  contractors 
or  third  parties  who  can  provide  any 
expertise  that  is  lacking  within  the 
owner's  or  operator's  own  organization 
and  who  also  have  the  required 
authority. 

One  commenter  asked  for  clarification 
of  §  104.240(b)(2)  because  "facility  and 
barge  fleets  have  control  of  unmanned 
vessels"  moored  at  their  facilities. 


We  agree  that  the  owners  and 
operators  of  barge  fleeting  facilities  have 
control  of  unmanned  vessels  that  are 
moored  at  their  facilities.  As  such,  it  is 
the  responsibility  of  the  facility  owner 
or  operator  to  ensure  that  the  COTP  is 
notified  when  compliance  with  a  higher 
MARSEC  Level  has  been  implemented 
at  the  facility,  including  on  the 
unmanned  vessels  moored  at  the 

facilitv. 

Tw^  commenters  stated  that 
§  105.235(b)  requires  an  effective  means 
of  communications  be  in  place  and 
documented  in  the  facility  plan.  One  of 
the  commenters  asked  if  it  was 
acceptable  to  communicate  with  the 
vessel  through  the  person  in  charge. 

Section  105.235(b)  provides  enough 
flexibility  that  it  may  be  appropriate  to 
list  the  person  in  charge,  as  defined  in 
33  CFR  part  155,  as  a  means  of 
communication  in  the  Facility  Security 
Plan,  provided  it  meets  with  the 
approval  of  the  cognizant  COTP. 

Two  commenters  suggested  that  the 
Coast  Guard  should  be  responsible  for 
facilitating  communications  between 
vessels  and  facilities. 

We  believe  that  it  is  the  Coast  Guard's 
role  to  ensure  that  vessels  and  facilities 
have  the  proper  procedures  and 
equipment  for  communicating  with 
each  other.  The  Coast  Guard  does  have 
communication  responsibilities,  as 
found  in  §  101.300.  It  is  imperative, 
however,  that  vessels  and  facilities 
effectively  communicate  with  each 
other  in  order  to  coordinate  the 
implementation  of  security  measures. 
Thus,  we  have  placed  this  requirement 
on  the  owner  or  operator,  not  the  Coast 
Guard.  The  Coast  Guard  will  be 
inspecting  facilities  and  vessels  to 
ensure  this  communication  is 
accomplished. 

We  received  i4  comments  about  the 
length  of  the  effective  period  of  a 
continuing  Declaration  of  Security  for 
each  MARSEC  Level.  Five  commenters 
stated  that  there  is  little  need  to  renew 
a  Declaration  of  Security  every  90  days 
and  that  it  should  instead  be  part  of  an 
annual  review  of  the  Vessel  Security 
Plan.  Three  commenters  stated  that  the 
effective  period  of  MARSEC  Level  1 
should  not  exceed  180  days  while  the 
effective  period  for  MARSEC  Level  2 
should  not  exceed  90  days.  One 
commenter  noted  that  a  vessel  may 
execute  a  continuing  Declaration  oi" 
Security  and  assumed  that  this  means 
that  a  Declaration  of  Securitv  for  a 
regular  operating  public  transit  system 
is  good  for  the  duration  of  the  service 
route.  Three  commenters  recommended 
that  the  effective  period  for  a 
Declaration  of  Security  be  either  90  days 
or  the  term  for  which  a  vessel's  service 
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to  an  OCS  facility  is  contracted, 
whichever  is  greater.  Two  commenters 
recommended  allowing  ferry  service 
operators  and  facility  operators  to  enact 
pre-executed  MARSEC  Leve\  2 
condition  agreements  rather  than 
initiating  a  new  Declaration  of  Security 
at  everv  MARSEC  Level  change. 

We  disagree  with  these  comments  and 
believe  that  continuing  Declaration  of 
Security  agreements  between  vessel  and 
facility  owners  and  operators  should  be 
periodically  reviewed  to  respond  to  the 
frequent  changes  in  operations, 
personnel,  and  other  conditions.  We 
believe  that  the  Declaration  of  Security 
ensures  essential  security-related 
coordination  and  communication 
among  vessels  and  facilities.  Renewing 
a  continuing  Declaration  of  Security 
agreement  requires  only  a  brief 
interaction  between  vessel  and  facility 
owners  and  operators  to  review  the 
essential  elements  of  the  agreement. 
Additionally,  at  a  heightened  MARSEC 
Level,  that  threat  must  be  assessed  and 
a  new  Declaration  of  Security  must  be 
completed.  Less  frequent  review,  such 
as  during  an  annual  or  biannual  review 
of  the  Vessel  Security  Plan,  does  not 
provide  adequate  oversight  of  the 
Declaration  of  Security  agreement  to 
ensure  all  parties  are  aware  of  their 
security  responsibilities. 

Five  commenters  requested  that 
§  104.255(c)  and  (d)  be  amended  so  that 
a  Declaration  of  Security  need  not  be 
exchanged  when  conditions  (e.g., 
adverse  weather)  would  preclude  the 
exchange  of  the  Declaration  of  Security. 
We  are  not  amending  ^  104.255(c)  and 
(d)  because  as  stated  in  §  104.205(b).  if 
in  the  professional  judgment  of  the 
Master  a  conflict  between  any  safety  and 
security  requirements  applicable  to  the 
vessel  arises  during  its  operations,  the 
Master  may  give  precedence  to 
measures  intended  to  maintain  the 
safety  of  the  vessel  and  take  such 
temporary  security  measures  as  deemed 
best  under  all  circumstances.  Therefore, 
if  the  Declaration  of  Security  between  a 
vessel  and  facility  could  not  be  safely 
exchanged,  the  Master  would  not  need 
to  exchange  the  Declaration  of  Security 
before  the  interface.  Howe\  er,  under 
§§  104.205(b)(1),  (b)(2),  and  (b)(3),  the 
Master  would  have  to  inform  the  nearest 
COTP  of  the  delay  in  exchanging  the 
Declaration  of  Security,  meet  alternative 
security  measures  considered 
commensurate  with  the  prevailing 
MARSEC  Level,  and  ensure  that  the 
COTP  was  satisfied  with  the  ultimate 
resolution.  In  reviewing  this  provision, 
we  realized  that  a  similar  provision  to 
balance  safety  and  security  was  not 
included  in  parts  105  or  106.  We  have 
amended  these  parts  to  give  the  owners 


or  operators  of  facilities  the 
responsibility  of  resolving  conflicts 
between  safety  and  security 

Five  commenters  asked  whether  a 
company  could  have  an  agreement  with 
a  facility  that  outlines  the 
responsibilities  of  all  the  company's 
vessels  instead  of  a  separate  Declaration 
of  Security  for  each  vessel  The 
commenters  stated  that  this  would  make 
the  Declaration  of  Security  more 
manageable  for  companies,  vessels,  and 
facilities  that  frequently  interface  with 
each  other.  One  commenter  raised  a 
similar  concern  regarding  barges  and 
tugs  conducting  bunkering  operations. 
One  commenter  suggested  that 
Declarations  of  Security  not  be  required 
when  the  vessels  and  "their  docking 
facilities"  share  a  common  owner. 

As  stated  in  §§  104.255(e).  105.245(e). 
and  106.250(e),  at  MARSEC  Levels  1 
and  2,  owners  or  operators  may 
establish  continuing  Declaration  of 
Security  procedures  for  vessels  and 
facilities  that  frequently  interface  with 
each  other.  These  sections  do  not 
preclude  owners  and  operators  from 
developing  Declaration  of  Security 
procedures  that  could  apply  to  vessels 
and  facilities  that  frequently  interface. 
However,  as  stated  in  §§  104.255(c)  and 
(d).  105.245(d).  and  106.250(d),  at 
MARSEC  Level  3,  all  vessels  and 
facilities  required  to  comply  with  parts 
104,  105,  and  106  must  enact  a 
Declaration  of  Security  agreement  each 
time  they  interface  We  believe  that, 
even  when  under  common  ownership, 
vessels  and  facilities  must  coordinate 
security  measures  at  higher  MARSEC 
Levels  and  therefore  should  execute 
Declarations  of  Security.  For  MARSEC 
Level  1,  only  cruise  ships  and  vessels 
carrying  Certain  Dangerous  Cargoes 
(CDC)  in  bulk,  and  facilities  that  receive 
them,  even  when  under  common 
ownership,  are  required  to  complete  a 
Declaration  of  Security  each  time  thev 
interface. 

Two  commenters  did  not  support  the 
restriction  on  the  Facility  Security 
Officer  from  being  able  to  delegate 
authority  to  other  security  persormel  in 
periods  of  MARSEC  Levels  2  and  3.  The 
commenters  suggested  that  the  Coast 
Guard  use  the  same  language  in 
§  105.245(b),  which  allows  the  Facility 
Security  Officer  to  delegate  authority  to 
a  designated  representative  to  sign  and 
implement  a  Declaration  of  Security  at 
MARSEC  Levels  2  and  3. 

Section  105.205  allows  the  Facility 
Security  Officer  to  delegate  security 
duties  to  other  facility  personnel.  This 
delegation  applies  to  the  authority  of  the 
Facility  Security  Officer  to  sign  and 
implement  a  Declaration  of  Security  at 
MARSEC  Levels  2  and  3.  In  order  to 


clarif\-  the  regulations,  however,  we 
have  amended  §  105.245(d)  to  include 
the  language  found  in  §  105  245(b). 
allowing  the  Facility  Security  Officer  to 
delegate  this  authority.  We  have  also 
made  the  same  change  in  §  106.250(d). 
Three  commenters  suggested  that  the 
regulation  should  require  that  the  Vessel 
Security  Officer  and  Facility  Security 
Officer  have  verified — via  e-mail, 
phone,  or  other  suitable  means  prior  to 
the  vessel's  arrival  in  the  port— that  the 
provisions  of  the  Declaration  of  Security 
remain  valid. 

We  disagree  that  there  is  a  need  to 
specify  the  means  of  communicating 
between  the  Vessel  Security  Officer  and 
the  Facility  Security  Officer  about  the 
provisions  of  the  Declaration  of 
Security.  To  maintain  flexibility,  the 
regulations  neither  preclude  nor 
mandate  a  specific  means  to  use  when 
discussing  a  Declaration  of  Security. 

Eight  commenters  stated  that  there  is 
significant  confusion  regarding  the 
requirements  to  complete  Declarations 
of  Security,  especially  when  dealing 
with  unmanned  barges.  One  commenter 
asked  if  a  Declaration  of  Security  is 
required  when  an  unmanned  barge  is 
"being  dropped"  at  a  facility  or  when 
"changing  tows." 

We  agree  with  the  commenter  and  are 
amending  §§  104.255(c)  and  (d)  and 
106.250(d)  to  clarify  that  unmanned 
barges  are  not  required  to  complete  a 
Declaration  of  Security  at  any  MARSEC 
Level.  This  aligns  these  requirements 
with  these  of  §  105.245(d).  At  MARSEC 
Leve'    z  and  3,  a  Declaration  of  Security 
inust  he  completed  whenever  a  manned 
'.  t'ssel  that  must  comply  with  this  part 
is  moored  to  a  facility  or  for  the 
duration  of  any  vessel-to-vessel 
interface. 

Three  commenters  asked  when  the 
Coast  Guard  would  communicate 
standards  for  U.S.  flag  vessels  and 
facilities  as  to  the  timing  and  format  of 
a  Declaration  of  Security.  One 
commenter  requested  information  about 
how  Declaration  of  Security 
requirements  will  be  communicated  to 
and  coordinated  with  vessels  that  do  not 
regularly  call  on  U.S.  ports  and  specific 
facilities. 

As  specified  in  §  101.505,  the  format 
of  a  Declaration  of  Security  is  described 
in  SOLAS  Chapter  XI-2.  Regulation  10, 
and  the  ISPS  Code.  The  timing 
requirements  for  the  Declaration  of 
Security  are  specified  in  §§  104.255  and 
105.245.  The  format  for  a  Declaration  of 
Security  can  be  found  as  an  appendix  to 
the  ISPS  Code.  We  agree  that  the  format 
requirement  was  not  clearly  included  in 
§  101.505(a)  when  we  called  out  the 
incorporation  by  reference.  Therefore. 
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we  have  explicitlv  included  a  reference 
to  the  format  in  §101. 505(b). 

One  commenter  wanted  to  know  who 
will  become  the  arbiter  in  the  event  of 
a  disagreement  between  a  vessel  and  a 
facility,  or  between  two  vessels,  in 
regards  to  the  Declaration  of  Security. 

Wo  do  not  anticipate  this  will  be  a 
frequent  problem  The  regulations  do 
not  provide  for  or  specify  an  arbiter  in 
the  event  that  an  agreement  cannot  be 
reached  for  a  Declaration  of  Security.  It 
is  important  to  note  that  failure  to 
resolve  any  such  disagreement  prior  to 
the  vessel-to-facility  interface  may  result 
in  civil  penalties  or  other  sanctions. 

Five  commenters  suggested  that  we 
add  language  to  the  requiremt'nts  for 
security  systems  and  equipment 
maintenance  in  §§  105.250  and  106.255 
to  allow  facility  and  OCS  facility  owners 
or  operators  to  develop  and  follow  other 
procedures  which  the  owner  or  operator 
has  found  to  be  more  appropriate 
through  experience  or  othev  means. 

The  intent  of  the  security  systems  and 
equipment  maintenance  requirement  is 
to  require  the  use  of  the  manufacturer's 
approved  procedures  for  maintenance.  If 
owners  or  operators  have  found  other 
methods  to  be  more  appropriate,  they 
mav  applv  for  equivalents  followingihe 
procedures  in  §§  105.135  or  106.130. 
One  c:ommenter  suggested  that  the 
Coast  Guard  establish  additional  criteria 
for  certain  expensive  security 
equipment  (such  as  access  controls, 
lighting,  and  surveillance).  The 
commenter  said  this  would  be  helpful 
in  ensuring  a  minimum  compliance 
standard  for  those  equipment  elements 
that  will  be  most  costly  to  owners  and 
operators. 

Ourregulations  set  performance 
standards.  Some  industry  standards 
already  exist  or  are  being  developed  by 
trade  or  standards-setting  organizations. 
Owners  and  operators  may  assess  their 
own  security  needs  and  the  measures 
that  best  meet  those  needs,  given  the 
particular  characteristics  and  unique 
operations  of  their  vessels  or  facilities. 

One  commenter  stated  that 
§  105.255(a)  regarding  access  control 
should  explicitly  state  that  the 
implementation  of  security  measures 
should  be  based  on  the  type  of  cargo 
handled  and  the  Facility  Security 
Assessment. 

We  are  not  amending  §  105.255(a) 
because,  through  the  development  of  the 
Facility  Security  Assessment  and 
Facility  Security  Plan,  the  cargo 
handled  should  be  a  primary 
consideration  of  a  facility's  vulnerability 
to  a  transportation  security  incident. 
The  security  measures  implemented 
will  be  based  on  the  Facility  Security 
Assessment  and  Facility  Securitv  Plan, 


which  expressly  account  for  the 
facility's  specific  operations. 

We  received  nine  comments  dealing 
with  facility  access  control  as  it  pertains 
to  identification  checks.  Seven 
commenters  asked  us  to  add  regulatory 
language  to  stipulate  what  will  be 
accepted  forms  of  identification  for 
representatives  from  Federal  agencies, 
because  there  is  no  standardized 
requirement  for  these  representatives  to 
carry  their  agency  identification  at  all 
times  and  some  agencies  believe  an 
officer  in  uniform  and  carrying  a  badge 
should  be  sufficient  identification  to 
gain  access  to  a  facility.  One  commenter 
suggested  that  security  plans  include 
access  control  measures  specifically 
aimed  at  fumigators. 

As  part  of  the  requirements  for  access 
control  in  §  105.255(e)(3),  a  facility 
owner  or  operator  must  conduct  a  check 
of  the  identification  of  any  person 
seeking  to  enter  the  facility,  including 
vessel  passengers  and  crew,  facility 
employees,  Federal  agency 
representatives,  vendors  (such  as 
fumigators).  personnel  duly  authorized 
by  the  cognizant  authority,  and  visitors. 
VVe  have  provided  minimum  standards 
for  identification  in  §101.515,  which 
must  be  met  by  all  persons  requesting 
access.  This  includes  Federal  agency 
representatives,  and  means  that  just  a 
uniform  will  not  be  sufficient  to  meet 
the  minimum  standard  set  in  §  101.515, 
and  only  those  badges  meeting  that 
standard  vvill  be  acceptable. 

It  should  be  noted  that,  with  respect 
to  Federal  agency  representatives,  we 
have  ametided  §  101.515  by  adding  a 
new  provision  to  clarify  that  the 
identification  and  access  control 
requirements  of  this  subchapter  must 
not  be  used  to  delay  or  obstruct 
authorized  law  enforcement  officials 
from  being  granted  access  to  the  vessel, 
facility,  or  OCS  facility.  Authorized  law 
enforcenuent  officials  are  those 
individuals  who  have  the  legal  authority 
to  go  on  the  vessel,  facility,  or  OCS 
facility  for  purposes  of  enforcing  or 
assisting  in  enforcing  any  applicable 
laws.  This  authority  is  evident  by  the 
presentation  of  identification  and 
credentials  that  meet  the  requirements 
of  §  101. Si 5,  as  well  as  other  factors 
such  as  the  uniforms  and  markings  on 
law  enforcement  vehicles  and  vessels. 
Delaying  or  obstructing  access  to 
authorized  law  enforcement  officials  by 
requiring  independent  verification  or 
validation  of  their  identification, 
credential,  or  purposes  for  gaining 
access  could  undermine  compliance 
and  insjjection  efforts,  be  contrary  to 
enhancing  security  in  some  instances, 
and  be  contrary  to  law.  Failure  or 
refusal  to  permit  an  authorized  law 


enforcement  official  presenting  proper 
identification  to  enter  or  board  a  vessel, 
facility,  or  OCS  facility  will  subject  the 
operator  or  ow^ner  of  the  vessel,  facility, 
or  OCS  facility  to  the  penalties  provided 
in  law.  In  addition,  an  owner  or 
operator  of  a  vessel  (including  the 
Master),  facility,  or  OCS  facility  that 
reasonably  suspects  individuals  of  using 
false  law  enforcement  identification  or 
impersonating  a  law  enforcement 
official  to  gain  unauthorized  access, 
should  report  such  concerns 
immediately  to  the  COTP. 

Seven  commenters  suggested  that, 
instead  of  requiring  disciplinary 
measures  to  discourage  abuse  of 
identification  systems,  the  Coast  Guard 
should  merely  require  companies  to 
develop  policies  and  procedures  that 
discourage  abuse.  One  commenter 
opposed  provisions  of  these  rules 
relating  to  identification  checks  of 
passengers  and  workers.  The  commenter 
stated  that  these  provisions  threaten 
constitutional  rights  to  privacy,  travel, 
and  association,  and  are  too  broad  for 
their  purpose.  The  comnumter  argued 
that  identification  methods  are 
inaccurate  or  unproven  and  can  be 
abused,  and  that  the  costs  of  requiring 
identification  checks  outw^eigh  the 
proven  benefit. 

We  recognize  the  seriousness  of  the 
commenters'  concerns,  but  disagree  that 
provisions  for  checking  passenger  and 
worker  identification  should  be 
withdrawn.  Identification  checks,  by 
themselves,  may  not  ensure  effective 
access  control,  but  they  can  be  critically 
important  in  attaining  access  control. 
Our  rules  implement  the  MTSA  and  the 
ISPS  Code  by  requiring  vessel  and 
facility  owners  and  operators  to  include 
access  control  measures  in  their  security 
plans.  However,  instead  of  mandating 
uniform  national  measures,  we  leave 
owners  and  operators  free  to  choose 
their  own  access  control  measures.  In 
addition,  our  rules  contain  several 
provisions  that  work  in  favor  of  privacy. 
Identification  systems  must  use 
disciplinary  measures  to  discourage 
abuse.  Owners  and  operators  can  take 
advantage  of  rules  allowing  for  the  use 
of  alternatives,  equivalents,  and 
waivers.  Passenger  and  ferry  vessel 
owners  or  operators  are  specifically 
authorized  to  develop  alternatives  to 
passenger  identification  checks  and 
screening.  Signage  requirements  ensure 
that  passengers  and  workers  will  have 
advance  notice  of  their  liability  for 
screening  or  inspection.  Vessel  owners 
and  operators  are  required  to  give 
particular  consideration  to  the 
convenience,  comfort,  and  personal 
privacy  of  vessel  personnel.  Taken  as  a 
whole,  these  rules  strike  the  proper 
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balance  between  implementing  the 
MTSA's  provisions  for  deterring 
transportation  security  incidents  and 
preserving  constitutional  rights  to 
privacy,  travel,  and  association. 

Four  commenters  asked  for 
amendments  to  §§  105.255(c)(2)  and 
106.260(c)(2)  to  include  coordination 
with  aircraft  identification  systems. 
when  practicable,  in  addition  to 
coordination  with  vessel  identification 
systems  as  a  required  access  control 
measure. 

We  agree  with  the  commenters,  and 
have  amended  §§  105.255(c)(2)  and 
106.260(c)(2)  to  reflect  this  clarification. 
Most  facilities,  including  OCS  facilities, 
are  accessible  by  multiple  forms  of 
transportation;  therefore,  coordination 
with  identification  systems  used  by 
those  forms  of  transportation  should 
enhance  security. 

One  commenter  asked  if  the  Coast 
Guard  would  issue  guidelines  on 
screening. 

The  Coast  Guard  intends  to 
coordinate  with  the  Transportation 
Security  Administration  (TSA)  and  the 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  in  publishing 
guidance  on  screening  to  ensure  that 
such  guidance  is  consistent  with 
intermodal  policies  and  standards  of 
TSA,  and  the  standards  and  programs  of 
BCBP  for  the  screening  of  international 
passengers  and  cargo.  Additionally. 
TSA  is  developing  a  list  of  items 
prohibited  from  being  carried  on  board 
passenger  vessels. 

One  commenter  asked  if  there  is  a 
difference  between  the  terms 
"screening"  and  "inspection"  as  used  in 
§  104.265(e)(2),  requiring  conspicuously 
posted  signs. 

In  33  CFR  subchapter  H.  the  terms 
"screening"  and  "inspection"  fully 
reflect  the  types  of  examinations  that 
may  be  conducted  under  §§  104.265, 
105.255,  and  106.260.  Therefore,  both 
terms  are  included  to  maximize  clarity. 
We  received  10  comments  regarding 
signage  and  posting  of  signs.  Ten 
commenters  stated  that  posting  new 
signs  required  in  §  104.265(e)(2)  aboard 
urmianned  barges  to  describe  security 
measures  in  place  is  unnecessary 
because  existing  signs  indicate  that 
visitors  are  not  permitted  aboard.  One 
commenter  stated  that  the  requirements 
in  §  105.255(e)(2)  regarding  signage  are 
too  prescriptive  and  believed  that 
facilities  should  be  allowed  to  post  signs 
as  they  deem  necessary  and  not  attract 
additional  attention. 

We  disagree  with  the  comment  and 
believe  that  signs,  appropriately  posted, 
serve  as  a  deterrent  against 
unauthorized  entry  and  provide 
awareness  for  facility  security 


personnel  Although  signage  is 
primarily  aimed  at  manned  vessels,  we 
extended  this  to  all  vessels  because  all 
vessels  may  on  occasion  be  boarded  by 
persons  whose  entry  would  subject 
them  to  possible  screening.  If  existing 
signs  accomplish  this,  the  owner  or 
operator  is  in  compliance  with  the 
regulation. 

We  received  two  comments  on 
vehicle  searches.  One  commenter  stated 
that  vehicle  screenings  prior  to  boarding 
vessels  "are  not  warranted."  One 
commenter  suggested  that  the 
government  is  responsible  for  vehicle 
inspections  and  searches. 

We  disagree.  Vehicles  may  be  used  to 
cause  a  transportation  seciu-ity  incident. 
Therefore  the  screening  of  vehicles  is 
warranted,  and  we  have  required  the 
owner  or  operator  to  ensure  this  is  done. 

We  received  comments  from  other 
Federal  agencies  requesting  that 
government-owned  vehicles  on  official 
business  be  exempt  from  screening  or 
inspection.  We  have  amended  section 
105.255(e)(1)  and  (f)(7)  accordingly. 
This  does  not  exempt  government 
personnel  from  presenting  identification 
credentials,  on  demand,  for  entry  onto 
vessels  or  facilities. 

One  commenter  requested  that 
owners  or  operators  of  small  private 
facilities  be  exempt  from  the 
requirement  to  screen  baggage,  under 
§  105.255.  because  they  do  not  deal  with 
passengers. 

Section  105.255(e)(1)  states  that 
owners  or  operators  must  screen 
baggage  at  the  rate  specified  in  the 
facility's  approved  security  plan 
Because  Facility  Security  Plans  are 
tailored  to  the  specific  facility,  it  is 
possible  that  an  approved  plan  could 
have  very  different  baggage-screening 
provisions  from  a  larger  facility  that 
serves  multiple  vessels.  It  is  aiso 
possible  that  an  approved  plan  could 
have  provisions  for  coordinating 
baggage  screening  with  vessels. 
However,  we  consider  baggage 
screening  an  imperative  security 
provision  and  have  not  exempted  it  in 
this  final  rule. 

Eight  commenters  suggested  that 
access  control  aboard  OCS  facilities 
only  be  required  when  an  unscheduled 
vessel  is  forced  to  discharge  passengers 
for  emergency  reasons,  and  that  the 
provisions  of  §  105.255  and  §  106.260  be 
the  responsibility  of  the  shoreside 
facility  and  the  vessel  owner.  The 
commenter  stated  that  the  need  to 
duplicate  the  process  at  the  facility  is 
wasteful.  The  commenters  asked  for 
amendments  to  §  105.255  and  §  106.260 
in  order  to  make  clear  that  security 
controls  should  be  established 
shoreside. 


The  Coast  Guard  believes  that  access 
control  must  be  established  to  ensure 
that  the  people  on  board  any  vessel  or 
facility  are  identified  and  permitted  to 
be  there.  We  recognize  that  access 
control  and  personal  identification 
checks  at  both  the  shoreside  and  OCS 
facility  could  be  duplicative,  and  did 
not  intend  to  require  this  duplication, 
unless  needed.  Our  regulations  provide 
the  flexibility  to  integrate  shoreside 
screening  into  OCS  facility  security 
measures.  We  note,  however,  that  the 
OCS  facility  owner  or  operator  retains 
ultimate  responsibility  for  ensuring  that 
access  control  measures  are 
implemented.  This  means  that,  where 
integrated  shoreside  screening  is 
implemented,  the  OCS  facility  owner  or 
operator  should  have  a  means  to  verify 
that  the  shoreside  screening  is  being 
done  in  accordance  with  the  Facility 
Security  Plan  and  these  regulations. 
Even  if  integrated  shoreside  screening  is 
arranged,  the  Facility  Security  Plan 
must  also  contain  access  control 
provisions  for  vessels  or  other  types  of 
transportation  conveyances  that  do  not 
regularly  call  on  the  OCS  facility  or 
might  not  use  the  designated  shoreside 
screening  process. 

One  commenter  asked  for  clarification 
on  whether  fencing  was  required  and 
the  dates  by  which  the  construction  of 
the  fences  should  be  accomplished, 
stating  that  fences  could  make  normal 
business  operations  difficult. 

The  Coast  Guard  does  not  mandate 
fencing  to  prevent  unauthorized  access. 
Section  105.255  gives  facility  owners 
and  operators  the  flexibility  to 
implement  those  security  measures  that 
meet  the  specific  performance  standards 
for  access  control.  Facilities  must 
submit  their  security  plan  for  approval 
by  the  Coast  Guard  on  or  before 
December  31.  2003.  and  must  be 
operating  under  a  plan  approved  by  the 
Coast  Guard  by  July  1.  2004.  If  a  facility 
owner  or  operator  intends  to  make 
physical  improvements,  such  as 
installing  fencing,  but  has  not  done  so, 
this  can  be  addressed  in  the  Facility 
Security  Plan.  However,  until 
improvements  have  been  made, 
equivalent  security  measures  must  be 
explained  m  the  Facility  Security  Plan 
and  implemented. 

In  reviewing  sections  dealing  with 
access  control  requirements,  we  noted 
an  omission  in  text  and  are  amending 
§  104  265(b)  to  include  a  verb  in  the 
sentence  for  clarity  We  are  also 
mirroring  this  clarification  in 
§§  105.255(b)  and  106  260(b) 

Nine  commenters  were  concerned 
about  the  designation  of  restricted  areas. 
Six  commenters  requested  that  the  Coast 
Guard  clarify  the  wording  in 
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§§  l()4.27n(b)  and  in5.2fiO(h)  that  states 
"Restricteci  area.s  must  include,  as 
appropriate:"  because  it  is  contradictory 
to  impose  a  requirement  with  the  word 
"must,"  while  offering  the  flexibility  by 
stating  "as  appropriate."  One 
commenter  stated  that  the  provision  that 
allows  owners  or  operators  to  designate 
their  entire  facilitv  as  a  restricted  area 
could  result  in  areas  being  designated  as 
restricted  without  any  legitimate 
security  reason. 

We  believe  that  the  current  wording 
of  §M04. 270(b).  105.2S0(b),  and 
106.265(b)  is  acceptable.  While  the 
word  "must"  requires  owners  or 
operators  to  designate  restricted  areas, 
the  word  "appropriato  '  allows 
flexibility  for  owners  or  operators  to 
restrict  areas  that  are  significant  to  their 
operations.  The  regulations  provide  for 
the  entire  facilitv  to  be  designated  as  a 
restricted  area,  whereby  a  facility  owner 
or  operator  would  then  be  required  to 
provide  appropriate  security  measures 
to  prevent  unauthorized  access  into  the 
entire  facility. 

One  commenter  asked  us  to  provide 
alternatives,  including  the  use  of  locks, 
to  the  restricted-access  control  measures 
specified  in  4;  105.260(d). 

The  measures  specified  in 
§  105.260(d)  do  not  constitute  an 
exclusive  list:  however,  in 
§  in5.260id)(2)  wo  specifically  provide 
for  the  use  of  measures  to  secure  access 
points  that  are  not  in  active  use,  and 
this  could  include  the  use  of  locks. 

One  commenter  stated  that  his  facility 
could  not  implement  the  requirements 
of  ^  105.260(e)(4)  regarding  restricting 
parking  adjacent  to  vessels  because  the 
facilitv  does  not  own  the  area  where 
those  vehicles  are  parked.  The 
commenter  also  stated  that  the  facility 
does  not  own  the  area  where  vessels  are 
unloaded. 

Designating  the  area  of  the  facility 
that  is  adjacent  to  a  vessel  a  restricted 
area  is  of  importance  because  vehicles 
may  be  used  to  cause  a  transportation 
security  incident.  Section  105.260(b)(1) 
requires,  as  appropriate,  that  areas 
adjacent  to  a  vessel  be  designated  as  a 
restricted  area.  Section  105.260(e)(4) 
further  emphasizes  the  importance  of 
liinituig  parking  near  a  vessel  during 
hoiiihtened  threat.  The  specific  security 
measures  implemented  at  the  facility 
will  be  based  on  the  Facility  Security 
Assessment  and  Facility  Security  Plan, 
which  expressly  account  for  the 
facility's  specific  operations  and  the 
vessels  it  receives.  Under  certain 
circumstances,  as  documented  in  the 
facilitv  security  assessment  report,  it   ^ 
mav  be  appropriate  to  park  a  properly 
screened  vehicle  alongside  a  vessel. 
However,  in  other  circumstances  it  may 


be  inappropriate  based  on  the  type  of 
cargo  and  vessel  involved  and  the 
current  MARSEC  Level.  One  way  for  a 
facility  operator  to  restrict  parking  near 
the  vessel  is  to  coordinate  arrangements 
with  the  neighboring  facility  owner  so 
the  area  can  be  controlled.  The  Coast 
Guard  will  take  into  account  issues 
concerning  the  individual 
responsibilities  and  jurisdiction  of 
operators  and  the  owners  when 
reviewing  the  Facility  Security  Plan. 

Two  coramenters  suggested  that 
§  T05.265.  '"Security  Measures  for 
Handling  Cargo'.'  should  state  that  it  is 
applicable  only  to  facilities  that  receive 
vessels  that  handle  cargo. 

We  agree  that  only  facilities  that 
receive  vessels  that  handle  cargo  should 
comply  with  §  105.265.  Facilities  that 
receive  vessels  that  do  not  handle  cargo 
do  not  have  to  comply  with  §  105.265. 

One  commenter  stated  that  the 
language  in  §  105.265(c)  does  not  define 
the  term  "active."  The  commenter 
wanted  to  know  if  the  Coast  Guard  has 
developed  an  internal  interpretation  as 
to  what  is  meant  by  "active"  access 
points  and  whether  it  is  appropriate  to 
assume  that  the  facility  has  the 
discretion  of  identifying  those  access 
points. 

Access  points  to  the  facility  that  can 
be  used  for  entering  or  exiting  a  facility 
should  be  blocked  during  heightened 
security  levels.  Any  access  point  to  a 
facility  that  can  be  used  for  entering  or 
exiting  a  facility  is  considered  an  active 
access  point. 

Three  commenters  asked  for  editorial 
revisions  in  §  105.265(a).  One 
commentfer  asked  us  to  revise 
§  105.265(a)(2),  which  requires  facilities 
to  "prevent  cargo  that  is  not  meant  for 
carriage  from  being  accepted  and 
stored."  The  commenter  staled  that  the 
section,  as  written,  would  preclude 
facilities  from  engaging  in  some 
legitimate  activities  such  as 
warehousing  or  temporary  storage.  One 
commenter  suggested  adding  the  word 
"unidentified"  before  the  word  "cargo" 
in  §  105.265(a)(6)  because  some 
facilities  only  store  goods  and  do  not 
transport  them.  One  commenter  asked 
why  the  term  "location"  is  used  twdce 
in  §  105.265(a)(9). 

We  agree  with  the  commenter  that 
many  waterfront  facilities  may  be  used 
for  warehousing  or  temporary  storage  of 
goods,  etc.,  that  are  not  intended  for 
carriage  in  maritime  commerce.  We 
have  amended  §  105.265(a)(2)  to  make  it 
clear  that  facility  owners  or  operators 
can  store  items  that  will  not  be  shipped 
in  maritime  commerce  if  they  do  so 
knowingly.  We  have  not  added  the  word 
"unidentified"  in  this  amendment 
because  only  identified  items  can  be 


stored.  We  have  reviewed  and  agree  that 
the  use  of  the  word  "location"  twice  in 
§  105.265(a)(9)  is  redundant.  We  have 
amended  this  section  to  remove  the 
redundancy. 

One  commenter  asked  us  to  ccmfirm 
its  inference  that  §  105.265(a)(6)  allows 
for  the  legitimate  accumulation  of  cargo 
for  a  yet  to  be  determined  vessel,  or  for 
operational  reasons  by  either  the  vessel 
or  facility  operator. 

We  agree  with  the  commenter's 
interpretation.  Facility  owners  or 
operators  may  accept  cargo  that  does  not 
have  a  confirmed  date  for  loading,  if 
they  determine  that  it  is  appropriate  to 
do  so  under  the  circumstances. 
Three  commenters  requested 
clarification  on  the  restrictions  of  cargo 
entering  a  facility.  Two  commenters 
asked  us  to  clariK-  the  requirements  in 
§  105.265(a)(6)  so  that  its  restriction  on 
entry  of  cargo  to  a  facility  would  only 
apply  to  break-bulk  and  packaged  cargo 
shipments,  and  would  exclude  hulk- 
liquid  facilities.  One  commenter  asked 
us  to  exempt  bulk  cargo  facilities  from 
the  requirements  of  §  105.265. 

We  disagree  with  the  commenters. 
The  intent  of  this  regulation  is  to  ensure 
that  only  those  cargoes  that  have  a 
legitimate  reason  for  being  at  the  facility 
are  allowed  entry.  By  excluding  certain 
cargoes,  as  suggested  by  the 
commenters,  the  intent  of  the  regulation 
would  be  weakened,  and  we  do  not  see 
an  improvement  in  security  derived 
from  the  suggestion. 

Fourteen  commenters  stated  that  the 
requirements  in  §  104.275  regarding 
cargo  handling  are  overly  burdensome 
and  difficult  to  implement.  One 
commenter  suggested  that  the 
regulations  ensure  that  empty 
containers  be  opened  and  inspected. 
Three  commenters  stated  it  is  not 
possible  for  a  vessel  owner  or  operator 
to  ensure  that  cargo  is  not  tampered 
with  prior  to  being  loaded,  to  identif}' 
cargo  being  brought  on  board,  or  to 
check  cargo  for  dangerous  substances. 
One  commenter  stated  that  imports 
should  be  screened  at  the  loading  port, 
not  after  they  arrive  in  the  U.S.,  and  that 
the  U.S.  focus  should  be  on  knowing 
with  whom  vessel  owners  and  operators 
are  doing  business.  One  c:ommenter 
urged  that  the  final  rule  clarify-  whether 
coordinating  security  measures  with  the 
shipper  or  other  responsible  party  is 
mandatory.  One  commenter  stated  that 
checking  cargo  for  dangerous  substances 
and  devices  is  a  governmental  function. 
Three  commenters  stated  that  the 
requirement  in  §  105.265(a)(9)  to 
maintain  a  continuous  inventory  of  all 
dangerous  goods  and  hazardous 
substances  passing  through  the  facility 
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is  unnecessarily  burdensome  and 
should  be  deleted. 

We  recognize  that  screening  for 
dangerous  substances  and  devices  is  a 
complex  and  technically  difficult  task  to 
implement.  We  have  amended 
§§  104.275  and  105.265  to  clarify-  that 
cargo  checks  should  be  focused  on  the 
cargo,  containers,  or  other  cargo 
transport  units  arriving  at  or  on  the 
facility  or  vessel  to  detect  evidence  of 
tampering  or  to  prevent  cargo  that  is  not 
meant  for  carriage  from  being  accepted 
and  stored  at  the  facilitv  without  the 
knowing  consent  of  the  facility  owner  or 
operator.  Screening  of  vehicles  remains 
a  requirement  under  these  regulations; 
however,  checking  cargo  containers  mav 
be  limited  to  external  examinations  to 
detect  signs  of  tampering,  including 
checking  of  the  integrity  of  seals.  The 
issue  of  cargo  screening  will  be 
addressed  by  TSA.  BCBP.  and  other 
appropriate  agencies  through  programs 
such  as  the  Customs-Trade  Partnership 
Against  Terrorism  (C-TPAT).  the 
Container  Security  Initiative  (CSI), 
performance  standards  developed  under 
section  111  of  the  MTSA.  and  the 
Secure  Systems  of  Transportation  (SST) 
under  46  U.S.C.  70116.  The  requirement 
to  ensure  the  coordination  of  security 
measures  with  the  shipper  or  other 
party  aligns  with  the  ISPS  Code.  It  is 
intended  that  provisions  be  coordinated 
when  there  are  regular  or  repeated  cargo 
operations  with  the  same  shipper.  This 
facilitates  security  between  the  shipper 
and  the  facility,  therefore,  we  have 
made  this  type  of  coordination 
mandatory.  We  have,  however, 
amended  §§  101.275(a)(5)  and 
105.265(a)(8)  to  clarif\-  that  this 
coordination  is  onlv  required  for 
frequent  shippers.  The  requirements  in 
§  105.265(a)(9)  may  be  challenging  to 
implement,  but  the  requirements  are 
consistent  with  the  ISPS  Code,  part  B. 
We  believe  that  a  continuous  inventory' 
of  goods  is  important  to  the  securitv  of 
facilities,  especially  for  those  that 
handle  dangerous  goods  or  hazardous 
substances  and  may  be  involved  in  a 
transportation  security  incident. 

Ten  commenters  were  ct)nc:erned 
about  health  and  occupational  safety 
during  inspection  of  cargo  spaces.  Five 
commenters  raised  this  concern  in 
connection  with  tank  barges  under 
§  104.275(b)  and  (c)  vessel  security 
measures  for  handling  cargo.  Two  other 
commenters  raised  the  concern  under 
the  facilitv  cargo  handling  requirements 
in  §105,2'65(b)(l)  and  (b)(4). 

Under  §  104.275,  we  provide 
flexibility  in  how  cargo  spaces  must  be 
checked.  This  allows  owners  and 
operators  to  take  safety  into  account  in 
devising  cargo  check  procedures.  To 


emphasize  safety  during  cargo 
operations,  we  have  amended 
§§  104.275(b)(1)  and  105.265(b)(1)  to 
reflect  that  a  check  on  cargo  and  cargo 
spaces  should  be  done  unless  it  is 
unsafe  to  do  so.  We  did  not  amend 
§  104.275(b)(4)  in  a  similar  manner 
because  if  the  check  of  seals  or  other 
methods  used  to  prevent  tampering  is 
unsafe  for  vessel  personnel  to  conduct, 
they  should  liaise  with  the  facility  to 
ensure  this  is  done. 

One  commenter  requested  changes  in 
the  MARSEC  Level  2  cargo  handling 
provisions  of  §  105.265(c).  The 
commenter  stated  that  the  container 
segregation  provisions  of  paragraph 
(c)(5)  are  impractical,  and  that  the 
provision  in  paragraph  (c)(7)  for  limiting 
the  number  of  locations  where 
dangerous  goods  or  hazardous 
substances  are  stored  would  merely 
create  easier  targets  for  terrorists. 

We  agree  that  the  requirement  in 
§  105.265(c)(5)  could  be  impractical  for 
the  majority  of  cargo  operations: 
however,  it  should  be  noted  that  this 
section  lists  various  methods  to  use  in 
order  to  meet  MARSEC  Level  2.  It  was 
neither  an  exhaustive  list  nor  a 
mandated  one.  To  list  an  alternative 
cargo  handling  option,  we  have  changed 
§  105.265(c)(5)  by  removing  the 
requirement  for  cargo  segregation  and 
replacing  it  with  the  option  to 
coordinate  cargo  shipments  with  regular 
shippers  as  was  mentioned  in 
§  105.265(a).  This  change  now  aligns  the 
facility  cargo  handling  securitv 
measures  with  those  found  in  §  104.275 
for  vessels,  as  appropriate.  We  did  not 
amend  §  105.265(c)(7)  because  we 
believe  there  may  be  circumstances 
when  the  requirement  is  desirable 
because  it  facilitates  other  security 
measures  such  as  monitoring  and  access 
control. 

Two  conunenters  stated  that  fleeting 
facilities  should  not  be  exempt  from  the 
requirements  for  security  measures  for 
delivery  of  vessel  stores  and  bunkers 
because  at  some  fleeting  areas,  stores  are 
put  on  board  vessels.  sur\'eyors  collect 
samples,  and  equipment  repairs  are 
completed. 

We  believe  that  certain  activities, 
such  as  provisions  being  put  on  board 
vessels,  surveyors  collecting  samples, 
and  equipment  repairs  done  at  the 
fleeting  facility,  occur  so  infrequently 
that  they  would  be  adequately  covered 
by  the  security  measures  of  the  involved 
vessels  or  barges.  Those  fleeting 
facilities  where  these  activities  routinely 
occur  should  take  those  activities  into 
consideration  in  their  Facility  Securitv 
Assessments. 

One  commenter  stated  that,  as 
detailed  in  §  105.270,  the  facility's 


responsibilities  for  the  Sf  :airity  of  vessel 
stores  are  excessive.  The  commenter 
said  that  anything  beyond  validating  the 
vendor's  identity  and  the  stores  order 
should  be  the  government's 
responsibility. 

We  disagree  with  the  commenter  A 
facility  is  a  vital  link  in  the  transfer  of 
vessel  stores  from  vendor  to  vessel.  Our 
requirements  focus  on  the  safetv  and 
mtegnty  of  stores  brought  into  the 
facility  and  on  preserving  stores  from 
tampering  while  they  are  at  the  facility, 
and  therefore  help  protect  both  the 
facility  and  those  whom  it  ser\'es. 

Two  commenters  stated  that  the 
facility's  responsibilities  for  the  security 
of  vessel  stores  as  detailed  in  §  105.270 
are  less  restrictive  than  security 
measiu-es  for  handling  cargo.  The 
commenter  recommended  combining 
the  security  requirements  for  stores  and 
bunkers  with  those  requirements  for 
handling  cargo.  One  commenter  stated 
that  the  delivery  of  vessel  stores  and 
bunkers  are  usually  coordinated  with 
the  ship's  agent  and  not  the  facility,  and 
therefore  the  facility  owner  or  operator 
should  not  be  required  to  ensure  that 
securitv  measures  are  implemented. 

We  disagree  with  the  commenters.  We 
allow  for  the  owner  or  operator  to  enact 
scalable  measures  that  can  provide  for 
different  levels  of  security.  The  owner 
or  operator  may  enact  more  stringent 
measures  for  stores  and  bunkers  to 
match  those  for  handling  cargo  if 
desired.  However,  procedures  for  vessel 
stores  and  bunkers  are  appreciablv 
different  than  procedures  for  most  other 
cargo  handling  and  usually  involve 
different  personnel:  therefore,  we  have 
retained  the  language  in  §  105.270. 
Further,  we  believe  that  the  facility 
owner  or  operator  has  the  responsibility 
for  providing  appropriate  security 
measures  for  all  deliveries  on  the 
facility. 

We  received  ten  comments 
questioning  our  use  of  the  words 
"continuous"  or  "continuously"  in  the 
regulations.  Four  commenters  requested 
that  we  amend  language  in  §  104.245(b) 
by  replacing  the  word  "continuous" 
with  the  word  "continual.  "  stating  that 
"continuous"  implies  that  there  must  be 
constant  and  uninterrupted 
communications.  One  commenter 
requested  that  we  amend  language  in 
§  104.285(a)(1)  by  replacing  the  word 
"continuously"  with  the  word 
"continually,"  stating  that 
"continuously  "  implies  that  there  must 
be  constant  and  uninterrupted 
application  of  the  security  measure.  One 
commenter  requested  that  we  amend 
language  in  §  106.275  to  replace  the 
word  "continuously"  with  the  word 
"frequently."  One  commenter 
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recommended  that  instead  of  using  the 
word  "continuously"  in  §  105.275,  the 
Coast  Guard  revise  the  definition  of 
monitor  to  mean  a  "systematic  process 
for  providing  surveillance  for  a  facility." 
One  commenter  stated  that  the 
continuous  monitoring  requirements  in 
§  106.275  place  a  significant  burden  on 
the  owners  and  operators  of  OCS 
facilities  because  increased  staff  levels 
would  be  necessary  to  keep  watch  not 
only  in  the  facility,  but  also  in  the 
surrounding  area. 

We  did  not  amend  the  language  in 
§§  104.245(b)  105.235Cb).  or  106.240(b) 
because  the  sections  require  that 
communications  systems  and 
procedures  must  allow  for  "effective 
and  continuous  communications."  This 
means  that  vessel  owners  or  operators 
must  always  be  able  to  communicate, 
not  that  they  must  always  be 
communicating.  Similarly.  §§  104.285. 
105.275,  and  106.275.  as  a  general 
requirement,  require  vessel  and  facility 
owners  or  operators  to  have  the 
capability  to  "continuously  monitor." 
This  means  that  vessel  and  facility 
owners  or  operators  must  always  be  able 
to  monitor.  We  have  amended 
§§  104.285(b)(4)  and  106.275(b)(4)  to  use 
the  word  "continuously"  instead  of 
"continually"  to  be  consistent  with 
§  105.275(bj(l).  This  general 
requirement  is  further  refined  in 
§§  104.285.  105.275,and  106.275,  in  that 
the  Vessel  and  Facility  Security  Plans 
must  detail  the  measures  sufficient  to 
meet  the  monitoring  requirements  at  the 
three  MARSEC  Levels. 

One  commenter  asked  how  the~Coast 
Guard  defines  "critical  vessel-to-facility 
interface  operations"  that  need  to  be 
maintained  during  transportation 
security  incidents. 

Section  104.290(a)  requires  vessel 
owners  or  operators  to  ensure  that  the 
Vessel  Security  Officer  and  vessel 
security  personnel  can  respond  to 
threats  and  breaches  of  security  and 
maintain  "critical  vessel  and  vessel-to- 
facility  interface  operations,"  while 
paragraph  (e)  of  that  section  requires 
non-critical  operations  to  be  secured  in 
order  to  focus  response  on  critical 
operations.  The  Coast  Guard  does  not 
define  the  critical  operations  that  need 
to  be  maintained  during  security 
incidents,  because  these  will  vary 
depending  on  a  vessel's  physical  and 
operational  characteristics,  but  requires 
each  vessel  to  provide  its  own  definition 
as  part  of  its  Vessel  Security  Plan. 
Section  104., 305(d)  requires  that  they 
discuss  and  evaluate  in  the  Vessel 
Security  Assessment  report  key  vessel 
measures  and  operations,  including 
operations  involving  other  vessels  or 
facilities. 


Two  coramenters  supported  the 
exemption  from  this  part  for  those 
facilities  that  have  designated  public 
access  areas.  One  commenter  suggested 
that  ferries  be  exempted  from  screening 
unaccompanied  baggage.  One 
commenter  recommended  that  we 
explicitly  exempt  public  access  areas 
from  MARSEC  Level  2  and  3  passenger 
screening  and  identification 
requirements. 

We  do  not  intend  to  exempt 
unaccompanied  baggage  from  screening 
since  we  believe  that  it  is  absolutely 
necessary  to  screen  unaccompanied 
baggage.  We  have  amended  the 
regulations  to  clarify  the  requirements 
for  passenger  vessels,  ferries,  and  public 
access  areas  in  §  105.285  and  to  exempt 
public  access  areas  from  the  MARSEC 
Level  2  and  3  passenger  screening  and 
identification  requirements  in  §  105.110. 

One  commenter  asked  us  to  define  the 
term  "CDC  facility"  used  in  §  105.295, 
and  recommended  that  the  section 
should  apply  only  when  CDC  is  actually 
present  on  a  facility. 

A  CDC  facility  is  a  "facility"  that 
handles  "certain  dangerous  cargo 
(CDC)."  Both  of  these  terms  are  defined 
in  §  101.105.  We  disagree  that  §  105.295 
should  apply  only  when  CDC  is  actually 
present  on  a  facility,  because  the 
measures  required  by  the  section  must 
be  taken  in  advance  so  that  they  can  be 
implemented  when  CDC  is  present.  It 
should  be  noted  that  when  defining 
what  constitutes  a  CDC,  we  referenced 
§  160.204  to  ensure  consistency  in  Title 
33.  We  are  constantly  reviewing  and, 
when  necessary,  revising  the  CDC  list 
based  on  additional  threat  and 
technological  information.  Changes  to 
§  160.204  would  affect  the  regulations  in 
33  CFR  subchapter  H  because  any 
changes  to  the  CDC  list  would  also 
affect  the  applicability  of  subchapter  H. 
Any  such  change  would  be  the  subject 
of  a  future  rulemaking. 

Six  commenters  inquired  whether 
§  105.295(b)(2)  requires  personnel  to  be 
present  or  if  electronic  equipment,  such 
as  cameras  or  monitors  watched  by 
personnel,  may  be  used  to  satisfy  the 
requirement. 

Cameras  or  monitors  watched  by 
personnel  could  be  used  to  meet  the 
requirements  of  §  105.275,  Security 
measures  for  monitoring,  for  MARSEC 
Level  1.  However,  the  intent  of 
§  105.295(b)(2),  Additional 
requirements — Certain  Dangerous  Cargo 
(CDC)  facilities,  is  to  provide  a  higher 
level  of  security  at  MARSEC  Level  2  or 
3  for  facilities  handling  CDCs.  Guards 
and  patrols  provide  a  visible  deterrent 
which  we  believe  is  an  appropriate 
higher  standard  of  security  for  CDC 
facilities  because  of  the  risk  they  pose 


if  involved  in  a  transportation  security 
incident.  To  clarify',  we  are  amending 
§  105.295(b)(2)  by  removing  the  words 
"guard  or"  to  eliminate  any  ambiguity 
as  to  the  need  for  a  physical  presence  at 
a  facility  that  handles  CDC  during 
MARSEC  Levels  2  and  3.  The  intent  of 
these  regulations  is  to  provide  a  higher 
level  of  secmity  for  these  facilities. 

Five  commenters  stated  that  the 
additional  requirements  for  barges  in 
fleeting  facilities  (as  stated  in  §  105.296) 
should  onlv  apply  to  CDC  barges  at 
MARSEC  Level  1. 

We  disagree  that  the  additional 
requirements  for  barges  in  fleeting 
facilities  should  only  apply  to  CDC 
barges  at  MARSEC  Level  1 .  In  order  to 
protect  the  facilities  and  barges,  the 
requirements  applying  to  barges 
carrying  CDC  should  also  apply  to  those 
carrving  cargoes  subject  to  subchapters 
D  or  O  at  MARSEC  Level  1. 

Nine  commenters  stated  that  barges 
with  CDC,  subject  to  46  CFR 
subchapters  D  or  O,  should  be 
segregated  "as  appropriate."  or  based  on 
the  results  of  a  security  assessment, 
because  segregation  of  tank  barges  can 
be  impractical  when  trying  to  assemble 
or  break  down  a  mixed  tow  and  may 
only  create  a  more  attractive  target  for 
would-be  terrorists. 

We  recognize  that  facility  owners  and 
operators  need  flexibility  in  storing  and 
handling  barges  and  have  modified 
§  105.296  by  removing  the  requirement 
to  segregate  barges  carrying  CDC  or 
cargos  subject  to  46  CFR  subchapters  D 
or  O.  Instead,  we  have  required  barges 
carrying  these  cargoes  to  be  kept  within 
a  restricted  area.  This  will  allow  facility 
owners  and  operators  to  store  other 
barges  within  the  restricted  area.  The 
regulations  do  not  prohibit  or  require 
that  the  assembly  or  break  down  of  tows 
occur  within  the  restricted  area.  The 
security  measures  that  will  be  applied 
while  assembling  or  breaking  tows  must 
be  addressed  in  the  Facility  Security 
Plan.  We  have  also  amended,  for  clarity, 
the  requirements  of  part  105  so  that  it 
only  applies  to  those  barges  that  carry 
cargo  regulated  under  46  CFR 
subchapters  D  or  O  in  bulk  by  amending 
§§105.105  and  105.296. 

Six  commenters  asked  us  to  clarify 
whether  §  105.296  requires  one  towing 
vessel  per  100  barges  that  carry  CDC. 
As  written.  §  105.296  requires  one 
towing  vessel  per  100  barges,  which 
means  any  type  of  barge,  irrespective  of 
cargo.  It  should  be  noted  that  this 
requirement  conforms  to  the  existing  1- 
to-100  tug/barge  ratio  that  already  exists 
in  33  CFR  part  165  during  high  water 
conditions. 

Two  commenters  stated  that  most 
barge  fleeting  facilities  are  difficult  to 
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access  by  land  and  patrolling  the 
shoreside  is  impractical.  One 
commenter  stated  that  it  would  be  very 
difficult  to  coordinate  shore-side  patrols 
when  the  facility  owner  does  not  own 
the  land. 

We  recognize  that  it  may  be  difficult 
to  monitor  or  patrol  remote  barge 
fleeting  facilities.  However,  we  have 
determined  that  barge  fleeting  facilities 
may  be  involved  in  a  transportation 
security  incident  if  fleeting  barges  earn,' 
dangerous  goods  or  hazardous 
substances.  Section  105.296  does  allow 
facility  owners  and  operators  to  use 
monitoring  in  remote  locations  as  an 
alternative  to  shore-side  patrols. 

Two  commenters  encouraged  the 
formal  training  of  Coast  Guard  Port  State 
Control  officers  in  enforcing  these 
regulations  to  include  the  details  of 
security  systems  and  procedures,  the 
details  of  security  equipment,  and  the 
elements  of  knowledge  required  of  the 
Vessel  Security  Officer  and  Facilitv 
Security  Officer. 

The  Coast  Guard  conducts 
comprehensive  training  of  its  personnel 
involved  in  ensuring  the  safety  and 
security  of  facilities  and  commercial 
vessels.  We  continually  update  our 
curriculum  to  encompass  new- 
requirements,  such  as  the  Port  State    . 
Control  provisions  of  the  ISPS  Code. 
This  training,  however,  is  beyond  the 
scope  of  this  rule. 

Subpart  C — Facility  Security 
Assessment  (FSA) 

This  subpart  describes  the  content 
and  procedures  for  Facility  Security 
Assessments. 

We  received  22  comments  pertaining 
to  sensitive  security  information  and  its 
disclosure.  Twelve  commenters 
requested  that  the  Coast  Guard  delete 
the  requirements  that  the  Facilitv 
Security  Assessment  or  Vessel  Security 
Assessment  be  included  in  the 
submission  of  the  Facilitv  Securitv  Plan 
or  Vessel  Security  Plan  respectively, 
stating  that  the  security  assessments  are 
of  such  a  sensitive  nature  that  risk  of 
disclosure  is  too  great.  Four  commenters 
stated  that  the  form  CG-602,5  "Facility 
Vulnerability  and  Security  Measures 
Summary"  should  be  sufficient  for  the 
needs  of  the  Coast  Guard  and  would 
promote  facility  security.  Two 
commenters  stated  that  there  are  too 
many  ways  for  the  general  public  to  gain 
access  to  sensitive  security  information. 
One  commenter  .stated  that  it  was  not 
clear  how  the  Coast  Guard  would 
safeguard  sensitive  security  information. 
One  commenter  stated  that  training  for 
personnel  in  parts  of  the  Facilitv 
Security  Plan  should  not  require  access 
to  the  Facilitv  Securitv  Assessment. 


Sections  104,405,  105.405,  and 
106.405  require  that  the  security 
assessment  report  be  submitted  with  the 
respective  security  plans.  We  believe 
that  the  security  assessment  report  must 
be  submitted  as  part  of  the  securitv  plan 
approval  process  because  it  is  used  to 
determine  if  the  securitv  plan 
adequately  addresses  the  security 
requirements  of  the  regulations.  The 
information  provided  in  form  CG-6025 
will  be  used  to  assist  in  the 
development  of  AMS  Plans.  The 
security  assessments  are  not  required  to 
be  submitted.  To  clarify  that  the  report, 
not  the  assessment,  is  what  must  be 
submitted  with  the  Vessel  or  Facility 
Security  Plan,  we  are  amending 
§  104.305  to  add  the  word  "report" 
where  appropriate.  We  have  also 
amended  §§  105.305  and  106.305  for 
facilities  and  OCS  facilities, 
respectively.  Additionally,  we  have 
amended  these  sections  so  that  the 
Facility  Security  Assessment  report 
requirements  mirror  the  Vessel  Security 
Assessment  report  requirements.  All  of 
these  requirements  were  included  in  our 
original  submission  to  OMB  for 
"Collection  of  Information"  approval, 
and  there  is  no  associated  increase  in 
burden  in  our  collection  of  information 
summary.  We  also  acknowledge  that 
security  assessments  and  securitv 
assessment  reports  have  sensitive 
security  information  within  them,  and 
that  they  should  be  protected  from 
unauthorized  access  under 
§§  104.400(cJ,  105.400(c).  and 
106.400(c).  Therefore,  we  are  amending 
§§  104.305,  105.305,  and  106.305  to 
clarif\  that  all  security  assessments, 
security  assessment  reports,  and 
security  plans  need  to  be  protected  from 
unauthorized  disclosure.  The  Coast 
Guard  has  already  instituted  measures 
to  protect  sensitive  security  information, 
such  as  security  assessment  reports  and 
security  plans,  from  disclosure. 

Ten  commenters  addressed  the 
disclosure  of  security  plan  information. 
One  commenter  seemed  to  advocate 
making  security  plans  public.  One 
commenter  was  concerned  that  plans 
will  be  disclosed  under  the  Freedom  of 
Information  Act  (FftA).  One  commenter 
requested  that  mariners  and  other 
employees  whose  normal  working 
conditions  are  altered  by  a  Vessel  or 
Facility  Security  Plan  be  granted  access 
to  sensitive  security  information 
contained  in  that  plan  on  a  need-to- 
know  basis.  One  commenter  stated  that 
Company  Security  Officers  and  Facility 
Security  Officers  should  have 
reasonable  access  to  AMS  Plan 
information  on  a  need-to-know  basis. 
One  commenter  stated  that  the  Federal 


government  must  preempt  State  law  in 
instances  of  sensitive  security 
information  because  of  past  experience 
with  State  laws  that  require  full 
disclosure  of  public  documents.  Three 
commenters  supported  our  conclusion 
that  the  MTSA  and  our  regulations 
preempt  any  conflicting  State 
requirements.  Another  commenter  is 
particularly  pleased  to  observe  the 
strong  position  taken  by  the  Coast  Guard 
in  support  of  Federal  preemption  of 
possible  State  and  local  securitv 
regimes.  One  commenter  supported  our 
decision  to  designate  security 
assessments  and  plans  as  sensitive 
security  information. 

Portions  of  security  plans  are 
sensitive  security  information  and  must 
be  protected  in  accordance  with  49  CFR 
part  1520.  Only  those  persons  specified 
in  49  CFR  part  1520  will  be  given  access 
to  security  plans.  In  accordance  with  49 
CFR  part  1520  and  pursuant  to  5  U.S.C. 
552(b)(3),  sensitive  security  information 
is  generally  exempt  from  disclosure 
under  FOIA.  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  by 
that  regulation.  46  U.S.C.  70103(dj  also 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public.  However, 
§§104.220,  104.225.  105.210.  105.215, 
106.215.  and  106.220  of  these  rules  state 
that  vessel  and  facility  personnel  must 
have  knowledge  of  relevant  provisions 
of  the  security  plan.  Therefore,  vessel 
and  facility  owners  or  operators  will 
determine  which  provisions  of  the 
security  plans  are  accessible  to 
crewmembers  and  other  personnel. 
Additionally,  COTPs  will  determine 
what  portions  of  the  AMS  Plan  are 
accessible  to  Company  or  Facility 
Securitv-  Officers. 

Information  designated  as  "sensitive 
security  information"  is  generallv 
exempt  under  FOIA,  and  TSA  has 
concluded  that  State  disclosure  laws 
that  conflict  with  49  CFR  part  1520  are 
preempted  by  that  regulation.  46  U.S.C. 
70103(d)  also  provides  that  the 
information  developed  under  this 
regulation  is  not  required  to  be 
disclosed  to  the  public. 

Two  commenters  stated  that  our 
regulations  suggest  that  information 
designated  as  sensitive  securitv 
information  is  exempt  from  FOIA.  One 
commenter  suggested  that  all 
documentation  submitted  under  this 
rule  be  done  pursuant  to  the  Homeland 
Security  Act  of  2002,  to  afford  a  more 
legally  definite  protection  against 
disclosure. 

"Sensitive  security  information"  is  a 
designation  mandated  by  regulations 
promulgated  by  TSA  and  may  be  found 
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in  49  CFR  part  1520.  These  regulations 
state  that  information  designated  as 
sensitive  security  information  may  not 
be  shared  with  the  general  public.  FOIA 
exempts  from  its  mandatory  release 
provisions  those  items  that  other  laws 
forbid  from  public  release.  Thus, 
security  assessments,  security 
assessment  reports,  and  security  plans, 
which  should  be  designated  as  sensitive 
security  information,  are  all  exempt 
from  release  under  FOIA. 

We  received  four  comments  regarding 
the  use  of  third  party  companies  to 
conduct  security  assessments.  Two 
commenters  asked  if  we  will  provide  a 
list  of  acceptable  assessment  companies 
because  of  the  concern  that  the 
vulnerability  assessment  could  "fall  into 
the  wrong  hands."  One  commenter 
requested  that  the  regulations  define 
"appropriate  skills"  that  a  third  party 
must  have  in  order  to  aid  in  the 
development  of  security  assessments. 
One  commenter  stated  that  the  person 
nr  c;ompanv  conducting  the  assessment 
might  not  be  reliable. 

We  will  not  be  providing  a  list  of 
acceptable  assessment  companies,  nor 
will  we  define  "appropriate  skills."  It  is 
the  responsibility  of  the  vessel  or 
facility  owner  or  operator  to  vet 
companies  that  assist  them  in  their 
security  assessments.  In  the  temporary 
interim'  rule  (68  PR  39254),  we  stated," 
"we  reference  ISPS  Code,  part  B. 
paragraph  4.5,  as  a  list  of  competencies 
all  owners  and  operators  should  use  to 
guide  their  decision  on  hiring  a 
company  to  assist  with  meeting  the 
regulations.  We  may  provide  further 
guidance  on  competencies  for  maritime 
security  organizations,  as  necessary,  but 
do  not  intend  to  list  organizations, 
provide  standards  within  the 
regulations,  or  certify-  organizations." 
We  require  security  assessments  to  be 
protected  from  unauthorized  disclosures 
and  will  enforce  this  requirement, 
including  through  the  penalties 
provision,  in  §  101.415. 

Six  commenters  suggested  that  a 
template  for  security  assessments  and 
plans  be  provided  for  affected  entities. 
One  commenter  specifically  asked  for 
guidance  templates  for  barge  fleeting 
facilities. 

We  intend  to  develop  guidelines  for 
the  development  of  security  assessments 
and  plans.  Additicmally.  the  regulations 
allow  owners  and  operators  of  facilities 
and  vessels  to  implement  Alternative 
Security  Programs.  This  would  allow 
owners  and  operators  to  participate  in  a 
development  process  with  other 
industry  groups,  associations,  or 
organizations.  We  anticipate  that  one 
such  Alternative  Security  Program  will 


include  a  template  for  barge  fleeting 
facilities. 

One  commenter  requested  that  we 
allow  a  group  of  facilities  that  combine 
to  act  as  an  identified  unit  to  be 
considered  as  an  equivalency  or  add  a 
definition  of  either  "port"  or  "port 
authority."  The  commenter  also  stated 
that  part  105  should  allow  port  security 
plans,  developed  by  local  government 
port  authorities  and  approved  by  State 
authorities,  to  serve  as  equivalent 
securitv  measures. 

We  do  not  agree  with  adding  a 
definition  of  "port"  to  recognize  a  group 
of  facilities  that  combine  to  act  as  an 
identified  unit.  However,  groups  of 
facilities  may  work  together  to  enhance 
their  collective  security  and  achieve  the 
performance  standards  in  the 
regulations.  Locally  developed  port 
security  plans  may  serve  as  an  excellent 
starting  point  for  those  facilities  located 
within  the  jurisdiction  of  a  port 
authoritv.  We  believe  that  the 
provisions  of  §§  105.300(b).  105.310(b), 
and  105.400(a)  permit  the  COTP  to 
approve  a  Facility  Security  Plan  that 
covers  multiple  facilities,  such  as  a  co- 
located  group  of  facilities  that  share 
security  arrangements,  provided  that  the 
particular  aspects  and  operations  of 
each  subordinate  facility  are  addressed 
in  the  common  assessment  and  security 
plan.  A  single  Facility  Security  Officer 
for  the  port  or  port  cooperative  should 
be  designated  to  facilitate  this  common 
arrangement.  Finally,  local  security 
programs  developed  by  entities  such  as 
a  port  authority  or  a  port  cooperative 
may  be  submitted  to  the  Coast  Guard  for 
consideration  as  Alternative  Security 
Programs  in  accordance  with 
§  101.120(c). 

Four  commenters  requested  that  the 
Company  and  the  Facility  Security 
Officers  be  given  access  to  the 
"vulnerability  assessment"  done  by  the 
COTP  to  facilitate  the  development  of 
the  Facility  Security  Plan  and  ensure 
that  the  Facility  Security  Plan  does  not 
conflict  with  the  AMS  Plan. 

The  AMS  Assessments  directed  by  the 
Coast  Guard  are  broader  in  scope  than 
the  required  Facility  Security 
Assessments.  The  AMS  Assessment  is 
used  in  the  developi^nt  of  the  AMS 
Plan,  and  it  is  a  collaborative  effort 
between  Federal,  State,  Indian  Tribal 
and  local  agencies  as  well  as  vessel  and 
facility  ovvmers  and  operators  and  other 
interested  stakeholders.  The  AMS 
Assessments  are  sensitive  security 
information.  Access  to  these 
assessments,  therefore,  is  limited  under 
49  CFR  part  1520  to  those  persons  with 
a  legitimate  need-to-know  (e.g..  Facility 
Security  Officers  who  need  to  align 
Facility  Security  Plans  with  the  AMS 


Plan  may  be  deemed  to  have  need  to 
know  sensitive  security  information).  In 
addition,  the  Coast  Guard  will  identify 
potential  conflicts  between  security 
plans  and  the  AMS  Plan  during  the 
Facility  Security  Plan  approval  process. 

Five  commenters  were  concerned 
about  the  ability  of  private  industry  to 
assess  threats.  One  commenter  asked 
that  we  change  §  105.300(d)(1)  to  read 
"known  security  threats  and  known 
patterns."  stating  that  private  industry 
has  not  been  provided  detailed 
knowledge  on  security  threats  and 
patterns.  One  commenter  stated  that 
vessels  and  facilities  are  not  capable  of 
determining  their  risks  because  they 
lack  knowledge  about  the  activities  of 
individuals  seeking  to  do  harm  from 
locations  off  the  vessel  or  facility.  One 
commenter  asserted  that  scenarios 
"outside  the  domain  of  control"  of  a 
vessel  or  facility  owner  or  operator 
cannot  be  countered  by  private  industry, 
and  stated  that  the  expertise 
requirement  for  those  conducting  risk 
assessments  should  be  suggested,  not 
mandatory.  One  commenter  stated  that 
industry  should  not  be  required  to 
address  mitigation  strategies  for 
chemical,  nuclear,  or  biological 
weapons  because  they  lack  the 
necessarv  expertise. 

The  intent  of  §  105..'^00(d)(l)  is  that 
those  facility  personnel  involved  in 
conducting  the  Facility  Security 
Assessment  should  have  expertise  in 
security  threats  and  patterns  or  be  able 
to  draw  upon  third  parties  who  have 
this  expertise.  Amending  the  language 
as  suggested  is  not  necessarv  because,  as 
allowed  in  §  105.300(c).  theFacility 
Security  Officer  may  use  third  parties  in 
any  aspect  of  the  Facility  Security 
Assessment  if  that  party  has  the 
appropriate  skills  and  knowledge. 
Expertise  in  assessing  risks  is  crucial  for 
establishing  security  measures  to 
accurately  counter  the  risks,  and 
therefore  we  believe  that  expertise  is 
required. 

One  commenter  requested  that  local 
agencies,  rather  than  the  Coast  Guard, 
analyze  security  requirements,  stating 
that  his  company  has  already  spent  a 
considerable  amount  of  money 
complying  with  local  standards. 

We  disagree  that  local  agencies 
should  have  the  sole  responsibility  to 
review,  approve,  and  ensure 
implementation  of  security  measures  as 
required  under  part  105.  The  MTSA 
gave  the  Coast  Guard  the  authority  to 
require  areas,  vessels,  and  facilities  to 
implement  security  measures.  We  do 
not  intend  to  delegate  this  authority  to 
State  or  local  agencies  because  we 
believe  the  system,  as  mandated  by  the 
MTSA,  provides  the  necessary 
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nationwide  consistency  to  strengthen 
maritime  security  without  putting  any 
particular  State  or  region  at  a 
competitive  economic  disadvantage.  We 
believe,  however,  that  local  security 
considerations  are  imperative  in 
security  plans.  Our  regulations  do  not 
mandate  specific  security  measures; 
rather,  they  require  the  development 
and  implementation  of  securitv 
assessments  and  plans,  h  is  possible 
that  security  measures  taken  to  date  to 
fulfill  State  or  local  requirements  will  be 
sufficient  to  meet  the  new  Federal 
requirements.  These  security  measures 
may  be  accounted  for  in  security 
assessments  and  should  be  fully 
documented  in  the  securitv  plans 
submitted  to  the  Coast  Guard.  Local 
COTPs,  who  will  review  Facility 
Security  Assessment  reports  and 
Facility  Security  Plans  submitted  under 
part  105,  will  be  able  to  assess 
compliance  and  alignment  with  local, 
State,  and  Federal  requirements. 

One  commenter  asked  for  clarification 
of  the  terms  "self  assessments," 
"security  assessments,"  "risk/threat 
assessments,"  and  "on-scene  surveys." 

Risk/threat  assessments  and  self 
assessments  are  not  specificallv  defined 
in  the  regulations,  but  refer  to  the 
general  practices  of  assessing  where  a 
vessel  or  facility  is  at  risk.  The 
assessments  required  in  parts  104 
through  106  must  take  into  account 
threats,  consequences,  and 
vulnerabilities;  therefore,  they  are  most 
appropriately  titled  "security 
assessments."  This  title  also  aligns  with 
the  ISPS  Code.  To  clanf\-  that 
§§101.510  and  105.205  address  security 
assessments  required  by  subchapter  H, 
we  have  amended  these  sections  to 
change  the  term  "risk"  to  the  more 
accurate  term  "security."  "On-scene 
surveys"  are  explained  in  the  securitv 
assessment  requirements  of  parts  104. 
105,  and  106.  As  explained  in 
§  104.305(b),  for  example,  the  purpose 
of  an  on-scene  survey  is  to  "verif\'  or 
collect  information"  required  to  compile 
background  information  and  "consists 
of  an  actual  survey  that  examines  and 
evaluates  existing  vessel  protective 
measures,  procedures,  and  operations." 
An  on-scene  survey  is  part  of  a  security 
assessment. 

One  commenter  stated  that  if  a 
Facility  Security  Assessment  determines 
a  threat  that  is  outside  the  scope  of  what 
is  appropriate  to  include  in  the  Facility 
Security  Plan,  the  threat  should  be 
included  as  part  of  the  AMS  Plan. 

We  agree  with  the  commenter.  The 
AMS  Plan  is  more  general  in  nature  and 
takes  into  account  those  threats  that 
may  affect  the  entire  port,  or  a  segment 
of  the  port.  As  such,  the  AMS  Plan 


should  be  designed  to  take  into  account 
those  threats  that  are  larger  in  scope 
than  those  threats  that  should  be 
considered  for  individual  facilities.  To 
focus  the  Facility  Security  Assessments 
on  their  port  interface  rather  than  the 
broader  requirement,  we  have  amended 
§§  105.305  (c)(2)(viii),  (ix)  and  106.305 
(c)(2)(v)  to  reflect  that  the  assessment  of 
the  facility  should  take  into 
consideration  the  use  of  the  facility  as 
a  transfer  point  for  a  weapon  of  mass 
destruction  and  the  impact  of  a  vessel 
blocking  the  entrance  to  or  area 
surrounding  a  facility.  Two  commenters 
addressed  the  requirements  of  analyzing 
a  facility's  threats  under  §  105.305(c)(2) 
and  (c)(3).  One  commenter  said  that  the 
analysis  of  threats  required  bv 
§  105.305(c)(2)  and  (c)(3)  should  be 
addressed  in  the  AMS  Plan  and  not  in 
the  Facility  Security  Plan  because  threat 
assessment  is  a  government 
responsibility.  One  commenter  stated 
that  the  analysis  of  threat  information 
should  not  be  required  in  the  Facility 
Security  Assessment  because  the 
government  is  best  situated  to  assess 
threats. 

We  agree  that  threat  analysis  is  part  of 
the  AMS  Plan.  However,  a  facility's 
security  also  depends  in  large  part  on 
how  well  the  owner  or  operator  assesses 
vulnerabilities  that  only  he  or  she 
would  know  about  and  the 
consequences  that  could  occur  from  the 
unique  operations  or  location  of  the 
facility,  as  well  as  on  the  assessment  of 
threats  identified  by  the  government. 
The  facility's  own  assessment  is 
imperative  to  the  development  of  the 
Facility^  Security  Plan  that  must  identify 
these  unique  aspects  and  address  them 
in  a  manner  appropriate  for  the  facility. 
Threat  information,  which  will  be 
issued  by  the  Coast  Guard  or  other 
agencies  having  knowledge  of  this  type 
of  information,  should  be  considered  in 
the  Facility  Security  Assessment.  In 
general,  however,  lacking  specific  tiu-eat 
assessment  information,  the  facility 
owner  or  operator  must  assume  that 
threats  will  increase  against  the 
vulnerable  part  of  the  facility  and 
develop  progressively  increasing 
security  measures,  as  appropriate. 

Three  commenters  asked  now  a 
company  should  assess  the  "worse-case 
scenario"  regarding  barges  and  their 
cargo. 

There  are  various  methods  of 
conducting  a  security  assessment, 
several  of  which  we  outlined  in 
§  101.510.  These  assessment  tools,  the 
assessment  requirements  themselves  as 
discussed  in  §§  104.305,  105.305,  and 
106.305,  and  other  assessment  tools  that 
have  been  developed  by  industr\'  should 
enable  owners  or  operators  to  evaluate 


the  vulnerabilitv'  and  potential 
consequences  of  a  transportation 
securin-  incident  involving  the  barge  or 
the  cargo  it  carries. 

Three  commenters  noted  that 
vulnerability  assessments  should  take 
into  account  the  type  of  cargo  handled 
or  transported,  especially  if  the  cargo  is 
CDC.  One  commenter  stated  that  CDCs 
should  be  carefully  considered.  One 
commenter  stated  that  the  Coast  Guard 
should  also  take  into  account  the  type 
of  cargo  handled  during  our  review  of 
a  Facility  Security  Assessment  and  Plan. 
One  conimenter  noted  that  there  is  a 
lower  risk  associated  with  Great  Lakes 
facilities  that  primarily  handle  drv-bulk 
cargoes. 

We  agree  that  securitv'  assessments 
and  security  plans  should  take  into 
account  the  type  of  cargo  that  is  handled 
to  maximize  the  focus  of  security  efforts. 
During  our  review  of  all  assessments 
and  plans,  the  Coast  Guard  will  take 
into  consideration  types  of  cargo 
handled  or  transported. 

After  further  review  of  subpart  C  of 
parts  104.  105,  and  106,  we  noted  the 
omission  of  detailing  when  the  security 
assessment  must  be  reviewed. 
Therefore,  we  are  amending  §§  104.310, 
105.310.  and  106.310  to  state  that  the 
security  assessment  must  be  reviewed 
and  updated  each  time  the  security  plan 
is  revised  and  when  the  security  plan  is 
submitted  for  re-approval. 

Two  commenters  asked  for 
clarification  regarding  the  reference  to 
§  105. 415,  "Amendment  and  audit," 
found  in  §  105.310(a). 

We  reviewed  §  105.310(a)  and  have 
corrected  the  reference  to  read 
■■§  105.410."  We  meant  for  the  Facility 
Security  Assessment  report  to  be 
included  with  the  Facility  Security  Plan 
when  that  plan  is  submitted  to  the  Coast 
Guard  for  approval  under  §  105.410.  We 
are  also  amending  §§  105.415  and 
106.310  to  make  similar  corrections  to 
references. 

Subpart  D— Facility  Security  Plan  iFSPI 

This  subpart  describes  the  content, 
format,  and  processing  requirements  for 
Facility  Security  Plans. 

We  received  five  comments  asking 
which  entity,  the  owner  or  operator. 
assumes  responsibility  for  compliance 
and  facility  security.  Two  commenters 
noted  that  multiple  companies  mav 
temporarily  lease  a  "dock  facility."  and 
questioned  if  each  is  required  to  submit 
a  Facility  Security  Plan  along  with  the 
"dock  owner."  One  commenter  stated 
that  the  landlord  of  a  facility  should 
develop  and  implement  a  securitv  plan 
and  the  tenants  at  the  facilit>'  should  be 
included  in  the  landlord's  plan.  One 
commenter  believed  that  33  CFR  part 
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105  should  be  clarified  to  state  that  the 
facility  owner  is  the  entity  responsible 
for  implementing  and  ensuring 
compliance  with  the  facility  security 
requirements  and  facility  operators 
should  be  requested  to  address  activities 
that  are  otherwise  under  their  control, 
and  noted  that  the  facility  operator 
lacked  the  jurisdiction  to  implement 
security  measures  for  the  entire  facility. 
The  regidations  require  the  owner  or 
operator  of  a  facility  to  submit  a  Facility 
Security  Plan.  If  the  facility  is 
comprised  of  independent  operators, 
then  each  operator  is  required  to  submit 
a  Facility  Security  Plan  unless  the 
owner  submits  a  plan  that  encompasses 
the  operations  of  each  operator.  The 
submission  of  the  security  plan  should 
be  coordinated  between  the  owner  and 
operators.  The  Coast  Guard  will  take 
into  account  issues  concerning  the 
individual  responsibilities  and 
jurisdiction  of  operators  and  owners 
when  reviewing  the  security  plan. 

One  commenter  requested  that  the 
"Facility  Vulnerability  and  Security 
Measures  Summary"  (form  CG-6025)  be 
available  in  electronic  format  and  that 
electronic  submission  be  available. 

We  agree,  and  have  placed  the  form 
on  our  Port  Security  Directorate  Web 
site :  h ttp .//w-ww. u scg.mil/hq/g-m imp/ 
index.htm.  We  are  not,  at  this  time,  able 
to  accept  these  forms  electronically 
because  we  do  not  have  a  site  capable 
of  receiving  sensitive  security 
information.  We  are  working  on  this 
issue,  however,  and  hope  to  have  this 
capability  in  the  future. 

We  received  three  comments 
regarding  access  by  individuals  to  and 
from  vessels  moored  at  a  facility.  Two 
commenters  recommended  the  language 
in  §  105.405(a)(6)  be  modified  by 
adding:  "including  procedures  for 
personnel  access  through  the  facility  to 
and  from  the  ship"  to  the  end  of  the 
existing  verbiage.  One  commenter 
recommended  that  facility  owners  or 
operators  should  limit  access  to  vessels 
moored  at  the  facility  to  those 
individuals  and  organizations  that 
conduct  business  with  the  vessel, 
contending  that  the  word  "visitors"  may 
be  too  broad. 

The  intent  of  the  wording  in 
§  105.4C5(a)(10)  was  to  encompass  the 
concept  of  "including  procedures  for 
personnel  access  through  the  facility  to 
and  from  the  ship."  However,  the 
regulations  provide  flexibility  to  allow 
the  facility  to  limit  access  to  those 
visitors  that  have  official  business  with 
the  vessel. 

Three  commenters  recommended  that 
this  rule  be  amended  to  close  "the  gap" 
in  the  plan-approval  process  to  address 
the  period  of  time  between  December 


29,  2003.  and  July  1,  2004.  Another 
commenter  suggested  submitting  the 
Facility  Security  Plan  for  review  and 
approval  fcff  a  new  facility  "within  six 
months  of  the  facility  owner's  or 
operator's  intent  of  operating  it." 

We  agree  that  the  regulations  do  not 
specify  plan-submission  lead  time  for 
vessels,  facilities,  and  OCS  facilities  that 
come  into  operation  after  December  29, 

2003,  and  before  July  1,  2004.  The 
owners  or  operators  of  such  vessels, 
facilities,  and  OCS  facilities  are 
responsible  for  ensuring  they  have  the 
necessary  security  plans  submitted  and 
approved  by  July  1,  2004,  if  they  intend 
to  operate.  We  have  amended 

§§  104.410,  105.410.  and  106.410  to 
clarify  the  plan-submission 
requirements  for  the  various  dates 
before  July  1,  2004,  and  after  this  date. 

One  commenter  stated  that  §  105.410 
regarding  the  Facility  Security  Plan 
approval  process  does  not  address  what 
would  occur  if  the  COTP  fails  to 
approve  or  disapprove  a  plan  in  a  timely 
manner  and  recommended  that  the  rule 
include  language  stating  that  a  timely 
submitted  plan  that  is  not  approved  by 
the  COTP  within  24  months  be  deemed 
to  have  interim  approval. 

As  stated  in  §  105.120(b),  if  the  plan 
has  not  been  reviewed  prior  to  July  1 , 

2004,  the  facility  owner  or  operator  will 
receive  an  acknowledgement  letter  from 
the  COTP  stating  that  the  COTP  has 
received  the  Facility  Security  Plan  for 
review  and  approval.  The  facility  may 
continue  to  operate  so  long  as  it  remains 
in  compliance  with  the  submitted 
Facility  Security  Plan.  We  do  not  agree 
with  the  commenter  that  after  24 
months,  the  facility  should  have  interim 
approval  b^'  default. 

Thirty  commenters  commended  the 
Coast  Guard  for  providing  an  option  for 
an  Alternative  Security  Program  as 
described  in  §  101.120(b)  and  urged  the 
Coast  Guard  to  approve  these  programs 
as  soon  as  possible. 

We  believe  the  provisions  in 
§  101.120(b)  will  provide  greater 
flexibility  and  will  help  owners  and 
operators  meet  the  requirements  of  these 
rules.  We  will  review  Alternative 
Security  Program  submissions  in  a 
timoly  manner  to  determine  if  they 
comply  with  the  security  regulations  for 
their  particular  segment.  Additionally, 
we  have  amended  §§  104.410(a)(2), 
105.410(a)(2),  106.410(a)(2),  105.115(a), 
and  106.110(a)  to  clarify  the  submission 
requirements  for  the  Alternative 
Security  Program. 

One  commenter  recommended  that 
the  COTP  not  be  required  to  approve 
Facility  Security  Plans;  rather,  the  COTP 
should  'spot-check"  facilities  to  see  if 
they  adhere  to  their  plans'  procedures. 


We  disagree.  The  ISPS  Code  requires 
contracting  governments  to  approve 
facility  security  plans  for  facilities 
within  their  jurisdiction.  Approval  of  a 
Facility  Security  Plan  by  the  COTP 
ensures  that  the  facility's  plan  aligns 
with  the  requirements  of  the  ISPS  Code, 
the  MTSA,  and  these  final  rules. 
Compliance  by  the  facility  with  the 
terms  of  its  approved  plan  will  be  the 
subject  of  periodic  Coast  Guard 
inspection. 

After  further  review  of  the 
"Submission  and  approval" 
requirements  in  §§  101.120,  104.410, 
105.410,  and  106.410,  we  have  amended 
the  requirements  to  clarifx'  that  security 
plan  submissions  can  be  returned  for 
revision  during  the  approval  process. 

We  received  15  comments  about  the 
process  of  amending  and  updating  the 
security  plans.  Five  commenters 
requested  that  they  be  exempted  from 
auditing  whenever  they  make  minimal 
changes  to  the  security  plans.  Two 
commenters  stated  that  it  should  not  be 
necessary  to  conduct  both  an 
cunendment  review  and  a  full  audit  of 
security  plans  upon  a  change  in 
ownership  or  operational  control.  Three 
commenters  requested  a  de  minimis 
exemption  to  the  requirement  that 
security  plans  be  audited  whenever 
there  are  modifications  to  the  vessel  or 
facility.  Seven  commenters  stated  that 
the  rule  should  be  revised  to  allow  the 
immediate  implementaticJn  of  security 
measures  without  having  to  propose  an 
amendment  to  the  security  plans  at  least 
30  days  before  the  change  is  to  become 
effective.  The  commenters  stated  that 
there  is  something  "conceptually 
wrong"  with  an  owner  or  operator 
having  to  submit  proposed  amendments 
to  security  plans  for  approval  when  the 
amendments  are  deemed  necessary  to 
protect  vessels  or  facilities. 

The  regulations  require  that  upon  a 
change  in  ownership  of  a  vessel  or 
facility,  the  security  plan  must  be 
audited  and  include  the  name  and 
contact  information  of  the  new  owner  or 
operator.  This  will  enable  the  Coast 
Guard  to  have  the  most  current  contact 
information.  Auditing  the  security  plan 
is  required  to  ensure  that  any  changes 
in  personnel  or  operations  made  by  the 
new  owner  or  operator  do  not  conflict 
with  the  approved  security  plan.  The 
regulations  state  that  the  security  plan 
must  be  audited  if  there  have  been 
significant  modifications  to  the  vessel  or 
facility,  including,  but  not  limited  to. 
their  physical  structure,  emergency 
response  procedures,  security  measures, 
or  operations.  These  all  represent 
significant  modifications.  Therefore,  we 
are  not  going  to  create  an  exception  in 
the  regulation.  We  recognize  that  the 
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regulations  requiring  that  proposed 
amendments  to  security  plans  be 
submitted  for  approval  30  days  before 
implementation  could  be  construed  as 
an  impediment  to  taking  necessarv 
security  measures  in  a  timely  manner. 
The  intent  of  this  requirement  is  to 
ensure  that  amendments  to  the  security 
plans  are  reviewed  to  ensure  thev  are 
consistent  with  and  supportable  bv  the 
security  assessments.  It  is  not  intended 
to  be,  nor  should  it  be.  interpreted  as 
precluding  the  owner  or  operator  from 
the  timely  implementation  of  additional 
security  measures  above  and  bevond 
those  enumerated  in  the  approved 
security  plan  to  address  exigent  security 
situations.  Accordingly  we  have 
amended  §§  104,415,  105.415.  and 
106.415  to  add  a  clause  that  allows  for 
the  immediate  implementation  of 
additional  security  measures  to  address 
exigent  security  situations 

One  commenter  stated  that 
insignificant  failures  in  the  Facility 
Security  Plan  discovered  during 
exercises  should  not  result  in  the  need 
to  resubmit  a  Facility  Security  Plan. 

We  believe  that  any  failure  of  the 
Facility  Securiiy  Plan  during  an  exercise 
is  a  significant  failure  and.  therefore, 
should  be  corrected.  Section  105.415 
provides  that  the  COTP  may  determine 
that  an  amendment  to  a  Facilitv 
Security  Plan  is  required  to  maintain  the 
facility's  security. 

Five  commenters  asked  about  the 
need  for  independent  auditors  under 
§§104.415  and  105  415,  Two 
commenters  recommended  that  we 
amend  §  105.415(b)(4)(ii]  to  read  "not 
have  regularly  assigned  duties  for  that 
facility"  as  this  would  allow  flexibilitv 
for  audits  to  be  conducted  by 
individuals  with  security-related  duties 
as  long  as  those  duties  are  not  at  that 
facility. 

We  believe  that  independent  auditors 
are  one,  but  not  the  only,  way  to 
conduct  audits  of  Facility  Securitv 
Plans.  In  both  §§  104.41.5  and  10.5.415. 
paragraph  (b)(4)  lists  three  requirements 
for  auditors  that,  for  example,  could  be 
met  by  employees  of  the  same  owner  or 
operator  who  do  not  work  at  the  facilitv 
or  on  the  vessel  where  the  audit  is  being 
conducted.  Additionallv,  paragraph 
(b)(4)  states  that  all  of  these 
requirements  do  not  need  to  be  met  if 
impracticable  due  to  the  facility's  size  or 
the  nature  of  the  companv. 

One  commenter  believed  that 
§  105.415  does  not  provide  enough 
flexibility  in  performing  the  annual 
audits  of  Facilitv  Securitv  Plans. 

We  disagree  that  the  requirements  of 
§  105.415  are  not  flexible  enough  with 
respect  to  auditing,  insofar  as  it 
provides  an  exception  to  the 


requirements  when  they  are 
"impractical  due  to  the  size  and  nature 
of  the  company  or  the  facility 
personnel." 

Additional  Changes 

After  further  review  of  this  part,  we 
made  several  non-substantive  editorial 
changes,  such  as  adding  plurals  and 
fixing  noun,  verb,  and  subject 
agreements.  These  sections  include: 
§§  105.105(c)(1),  105.106(a), 
105.205(c)(3).  105.275(a)(1),  and 
105  400(b).  In  addition,  the  part  heading 
in  this  part  has  been  amended  to  align 
with  all  the  part  headings  within  this 
subchapter. 

Regulatory  Assessment 

This  final  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulator}'  policies  and  procedures  of 
Department  of  Homeland  Securitv.  A 
"Cost  Assessment  and  Final  Regulatorv 
Flexibility  Analysis"  is  available  in  the 
docket  as  indicated  under  ADDRESSES  A 
summarv'  of  comments  on  the 
assessment,  our  responses,  and  a 
summarv-  of  the  as.sessment  follow. 

Two  commenters  addressed  the 
burdens  involved  in  moving  from 
MARSEC  Level  1  to  MARSEC  Level  2. 
One  strongly  urged  the  Coast  Guard  to 
be  cautious  whenever  contemplating 
raising  the  MARSEC  Level  because  the 
commenter  claimed  that  we  estimated 
the  cost  to  the  maritime  industrv  of 
increasing  the  MARSEC  Level  from  1  to 
2  will  be  $31  million  per  day.  The  other 
commenter  expressed  doubt  that  a 
facility's  security  would  be  substantially 
increased  by  hiring  local  security 
personnel  'as  required"  at  MARSEC 
Level  2. 

We  agree  that  each  MARSEC  Level 
elevation  may  have  serious  economic 
impacts  on  the  maritime  industrv.  We 
make  MARSEt:  Level  changes  in 
conjunction  with  Department  of 
Homeland  Security  to  ensure  that  the 
maritime  sector  has  delerreni  measures 
in  place  commensurate  with  the  nature 
of  the  threat  to  it  and  our  nation.  The 
financial  burden  to  the  maritime  sector 
is  one  of  many  factors  that  we  consider 
when  balancing  securitv  measure 
requirements  with  economic  impacts. 
Furthermore,  we  disagree  with  the  first 
commenter's  statement  of  our  cost 
assessment  to  the  maritime  industry  for 
an  increase  in  MARSEC  Level  1  to 
MARSEC  Level  2.  In  the  Cost 


Assessment  and  Initial  Regulatory 
Flexibility  Act  analyses  for  the 
temporarv'  interim  rules,  we  estimated 
that  the  daily  cost  of  elevating  the 
MARSEC  Level  from  1  to  2  is  Si 6 
million.  We  also  disagree  with  the 
second  commenter's  inference  that 
hiring  local  security  personnel  to  guard 
a  facility  is  required  at  MARSEC  Level 
2.  Section  105.255  lists  "assigning 
additional  personnel  to  guard  access 
points"  as  one  of  the  enhanced  security 
measures  that  a  facility  may  take  at 
Mi\RSEC  Level  2.  but  this  can  be  done 
by  reassigning  the  facility's  own  staff 
rather  than  by  hiring  local  securitv' 
persoiuiel.  Moreover  it  is  onlv  one  of 
several  MARSEC  Level  2  security 
enhancements  listed  in  §  105.255(f). 
which  is  not  an  exclusive  list. 

One  commenter  suggested  taking  into 
greater  account  the  risk  factors  of  the 
facility  and  vessel  as  a  whole,  rather 
than  simply  relying  on  one  factor,  such 
as  the  capacity  of  a  vessel  as  well  as  the 
cost-benefit  of  facility  security  to  all  of 
the  business  entities  that  make  up  a 
facility. 

The  Coast  Guard  considered  an 
extensive  list  of  risk  factors  when 
developing  these  regulations  including, 
but  not  limited  to,  vessel  and  facility 
type,  the  nature  of  the  commerce  in 
which  the  entity  is  engaged,  potential 
trade  routes,  accessibiliU'  of  facilities, 
gross  tonnage,  and  passenger  capacity. 
Our  Cost  Assessments  and  Regulatory 
Flexibility  Act  Analyses  for  both  the 
temporary'  interim  rules  and  the  final 
rules  are  available  in  the  docket,  and 
they  account  for  companies  as  whole 
business  entities,  not  individual  vessels 
or  facilities. 

One  commenter  stated  that  the  Coast 
Guard  should  consider  the  impact  of 
security  regulations  on  facilities  that 
face  international  competition. 

The  Coast  Guard  has  determined  that 
these  regulations  will  impose  significant 
costs  on  regulated  facilities,  and  has 
considered  the  consequences  of  that 
cost.  We  assessed  the  financial  impact 
to  small  businesses  in  the  Initial  and 
Final  Cost  Assessments  and  Regulatory 
Flexibility  Analyses,  which  are  found  in 
the  dockets  for  these  rules.  We  were 
unable  to  specifically  determine, 
however,  which  facilities  face 
international  competition. 

Three  commenters  stated  that  the 
cost-benefit  assessment  in  the  temporarv 
interim  rule  (68  FR  39276)  (part  101)  is" 
questionable.  One  commenter  noted  that 
we  did  not  use  the  most  recent  industry 
data.  Two  commenters  stated  that  cost 
estimates  might  be  close  to  accurate  but 
that  the  benefits  were  based  on 
assumptions  that  are  difficult  to 
measure. 


I 
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We  used  the  most  reliable  economic 
data  available  to  us  from  the  U.S. 
Census  Bureau  among  other  government 
data  sources.  In  the  notice  of  public 
meeting  (67  FR  78742,  December  20, 
2002),  we  presented  a  preliminary  cost 
analysis  and  requested  comments  and 
data  be  submitted  to  assist  us  in  drafting 
our  estimates.  We  amended  our  cost 
estimates  mcorporating  comments  and 
input  we  received.  While  the  analysis 
may  or  may  not  be  useful  to  the  reader, 
we  must  develop  a  regulatory 
assessment  for  all  significant  rules,  as 
required  by  Executive  Order  12866 

One  commenter  stated  that  Florida 
laws  require  a  double-gating  standard 
for  certain  shipyards,  which  poses  an 
economic  burden  on  affected  facilities, 
and  the  State  of  Florida  has  yet  to 
conduct  an  economic  assessment  of  the 
economic  burden. 

The  economic  mipact  of  State  security 
requirements  is  beyond  the  scope  of 
these  rules  and  is  best  addressed  to  the 
States  imposing  such  requirements. 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  pursuant  to  regulations 
promulgated  by  other  Federal  and  State 
agencies,  many  companies  already  have 
spent  a  substantial  amount  of  money 
and  resources  to  upgrade  and  improve 
securitv.  The  costs  shown  in  this 
assessment  do  not  include  the  security 
measures  these  companies  have  already 
taken  to  enhance  security.  Because  the 
changes  in  this  final  rule  do  not  affect 
the  original  cost  estimates  presented  in 
the  temporary  interim  rule  (68  FR 
39319)  (part  105),  the  costs  remain 
unchanged 

We  realize  that  every  company 
engaged  in  maritime  commerce  will  not 
implement  this  final  rule  exactly  as 
presented  in  the  assessment.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein  while  others 
could  spend  significantly  more.  In 
general,  we  assume  that  each  company 
will  implement  this  final  rule 
differently  based  on  the  type  of  facilities 
it  owns  or  operates  and  whether  it 
engages  in  international  or  domestic 
trade. 


The  population  affected  by  this  final 
rule  is  approximately  5.000  facilities, 
and  the  estimated  Present  Value  cost  to 
these  facilities  is  approximately  present 
value  $5,399  billion  (2003  to  2012,  7 
percent  discount  rate).  Approximately 
present  value  $2,718  billion  of  this  total 
is  attributed  to  facilities  engaged  in  the 
transfer  of  hazardous  bulk  liquids 
(petroleum,  edible  oils,  and  liquified 
gases).  The  remaining  present  value 
$2,681  billion  is  attributable  to  facilities 
that  receive  vessels  on  international 
voyages  or  carry  more  than  150 
passengers,  or  fleet  barges  carrying 
certain  dangerous  cargoes  or  subchapter 
D  or  O  cargoes  in  bulk.  During  the 
initial  year  of  compliance,  the  cost  is 
attributable  to  piurchasing  and  installing 
equipment,  hiring  security  officers,  and 
preparing  paperwork.  The  initial  cost  is 
an  estimated  $1,125  billion  (non- 
discounted.  $498  million  for  the 
facilities  with  hazardous  bulk  liquids, 
$627  million  for  the  other  facilities). 
Following  initial  implementation,  the 
annual  cost  is  an  estimated  $656  million 
(non-discounted,  $341  million  for  the 
facilities  with  hazardous  bulk  liquids, 
$315  million  for  the  other  facilities). 

Approximately  51  percent  of  the 
initial  cost  is  for  installing  or  upgrading 
equipment,  30  percent  for  hiring  and 
training  Facility  Security  Officers,  14 
percent  for  hiring  additional  security 
guards,  and  5  percent  for  paperwork 
(Facility  Seciu-ity  Assessments  and 
Facility  Security  Plans).  Following  the 
first  vear,  approximately  52  percent  of 
the  annual  cost  is  for  Facility  Security 
Officers  (cost  and  training),  24  percent 
for  security  guards,  9  percent  for 
paperwork  (updating  Facility  Security 
Assessments  and  Facility  Security 
Plans).  9  percent  for  operations  and 
maintenance  for  equipment,  and 
approximately  6  percent  for  drills.  The 
cost  of  facility  security  consists 
primarily  of  installing  or  upgrading 
equipment  and  designating  Facility 
Security  Officers. 

Benefit  Assessment 

This  rule  is  one  of  six  final  rules  that 
implement  national  maritime  seciu-ity 
initiatives  concerning  general 


provisions,  Area  Maritime  Security, 
vessels,  facilities.  Outer  Continental 
Shelf  facilities,  and  Automatic 
Identification  System  (AIS).  The  Coast 
Guard  used  the  National  Risk 
Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerability,  and     . 
consequences  for  several  maritime 
entitles  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  .Security  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 
measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

We  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  will  reinforce 
and  support  one  another  in  their 
implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39274)  (part  101). 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  final  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel,  Facility, 
OCS  Facility.  AMS,  and  AIS 
requirements.  As  shown  in  Table  1,  the 
implementation  of  facility  security  for  ' 
the  affected  population  reduces  473,659 
risk  points  annually  through  2012.  The 
benefits  attributable  for  part  101, 
General  Provisions,  were  not  considered 
separately  since  it  is  an  overarching 
section  for  all  the  parts. 


Table  i  .—Annual  Risk  Points  Reduced  by  the  Final  Rules 


Annual  risk  points  reduced  by  final  rule 

Maritime  entity 

Vessel                 Facility 
security                security 

OCS 

facility                    AMS 
security 

AIS 

Vessels 

Facilities 

778,633 

2,025 

41 

587 

3,385 
469.686 

3.385                     3,385 
.  .    1                  2,025 

1,317 
105 

OCS  Facilities  

9,903     

Port  Areas    

587 

129,792 

■i 

• 
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Table  1.— Annual  Risk  Points  Reduced  by  the  Final  Rules — Contmuea 


Annual  nsk  points  reduced  by  final  rule 

Maritime  entity 

1 
Vessel                  Facility                  f^^ 

security                 secunK                  tacmty 

security 

ams 

AIS 

Total  

781.285  j              473.659 

13.288 

135,202 

. 1_^ 

1.422 

Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate.  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways;  first,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  present  value  cost  and  the  10- 
year  present  value  benefit.  The  results  of 
our  assessment  are  presented  in  Table  2. 


Table  2.— First-Year  and  10-Year  Present  Value  Cost  and  Benefit  of  the  Final  Rules 


Final  rule 

Item 

Vessel                   -^acility 
securrty                secunty 

OCS 
facility 
secunty 

AMS 

AIS* 

First-Year  Cost  (millions)  

First-Year  Benefit  

First- Year  Cost  Effectiveness  (S/Risk  Point  Reduced) 

10- Year  Present  Value  Cost  (millions)  

10-Year  Present  Value  Benefit  

$218                   $1,125 

781.285                 473.659 

279                     2.375 

1,368                     5,399 

5.871.540             3,559,655 

233                     1,517 

■ i 

$3 

13.288 

205 

37 
99.863 

368 

$120 

135.202 

890 

477 

1,016,074 

469 

$30 

1.422 

21.224 

26 

10.687 

2.427 

10-Year  Present  Value  Cost  Effectiveness  ($/Risk  Point 

Reduced)  

'  Cost  less  monetized  safety  benefit. 


Small  Entities 

Lender  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601—612).  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities'"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  .50.000.  We 
have  reviewed  thi.s  final  rule  for 
potential  economic  impacts  on  small 
entities.  A  Final  Regulatory  Flexibility 
.Analysis  discussing  the  impact  of  this 
final  rule  on  small  entities  is  available 
in  the  docket  where  indicated  und^'r 
ADDRESSES. 

Our  assessment  (copy  available  in  the 
docket)  concludes  that  implementing 
this  final  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

There  are  approximately  1.200 
companies  that  own  facilities  that  will 
be  affected  by  the  final  rule.  We 
researched  these  companies,  and  found 
revenue  and  business  size  data  for  .581 
of  them  (48  percent).  Of  the  581.  we 
determined  that  296  are  small  entities 
according  to  Small  Business 
Administration  standards. 


The  cost  of  the  final  rule  to  each 
facility  is  dependent  on  the  security 
measures  already  in  place  at  each 
facility  and  on  the  relevant  risk  to  a 
maritime  transportation  security 
incident.  The  final  rule  calls  for  specific 
security  measures  to  be  in  place  at  each 
affected  facility.  We  realize,  however, 
that  most  facilities  already  have 
implemented  security  measures  that 
may  satisf\'  the  requirements  of  this 
rule.  For  example,  we  note  that  every 
facility  will  develop  a  Facility  Security 
Assessment  and  a  Facility  Security  Plan, 
but  not  all  of  them  may  need  to  install 
or  upgrade  fences  or  lighting  equipment. 

For  this  reason,  we  analyzed  the  small 
entities  under  two  scenarios,  a  higher 
cost  and  lower  cost  scenarios.  The 
higher  cost  scenario  uses  an  estimated 
initial  cost  of  51,942,500  and  its 
corresponding  annual  cost  of  $742,700. 
The  higher  cost  scenario  assumed 
extensive  capital  improvements  will  be 
undertaken  by  the  facilities  in  addition 
to  the  cost  of  complying  with  the 
minimum  requirements  (assigning 
Facility  Security  Officers,  drafting 
Facility  Security  Assessments,  drafting 
Facility  Security  Plans,  conducting 
training,  performing  drills,  and 
completing  Declarations  of  Security). 
The  lower  cost  scenario  used  an  initial 
cost  of  $133,500  and  annual  cost  of 


$156,800  for  complying  with  the 
minimum  requirements  in  the  final  rule. 

In  the  higher  cost  scenario,  we 
estimated  that  the  annual  revenues  of  94 
percent  of  the  small  entities  may  be 
impacted  initially  by  more  than  5 
percent,  while  the  aimual  revenues  of 
80  percent  of  the  small  entities  may  be 
impacted  annually  by  more  than  5 
percent.  In  the  lower  cost  scenario,  we 
found  that  the  annual  revenues  of  57 
percent  of  the  small  entities  may  be 
impacted  initially  and  annually  by  more 
than  5  percent. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator}'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
the  Area  Maritime.  Vessel,  and  Facility 
Security  and  the  AIS  rules.  These 
Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
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required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
created  Compliance  Guides  for  part  101 
or  for  the  OCS  Facility  Security  final 
rule,  as  neither  will  affect  a  substantial 
number  of  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  contains  no  new- 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c).  '-collection  of 
information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
final  rules  are  covered  by  two  existing 
OMB-approved  collections— 1625-0100 
(formerly  2115-0557)  and  1625-0077 
(formerly  2115-0622). 

We  received  comments  regarding 
collection  of  information;  these 
comments  are  discussed  within  the 
"Discussion  of  Comments  and  Changes" 
section  of  this  preamble.  You  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
We  received  OMB  approval  for  these 
collections  of  information  on  lune  16, 
2003.  They  are  valid  until  December  31 , 
2003. 

Federalism 

Executive  Order  13132  requires  the 
Coast  Guard  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
the  Executive  Order,  the  Coast  Guard 
may  construe  a  Federal  statute  to 
preempt  State  law  only  where,  among 
other  things,  the  exercise  of  State 
authoritv  conflicts  with  the  exercise  of 


Federal  authority  under  the  Federal 
statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  final  rule 
does  have  Federalism  implications  and 
a  substantial  direct  effect  on  the  States. 
This  final  rule  requires  those  States  that 
own  or  operate  vessels  or  facilities  that 
may  be  involved  in  a  transportation 
security  incident  to  conduct  security 
assessments  of  their  vessels  and 
facilities  and  to  develop  security  plans 
for  their  protection.  These  plans  must 
contain  measures  that  will  be 
implemented  at  each  of  the  three 
MARSEC  Levels  and  must  be  reviewed 
and  approved  by  the  Coast  Guard. 

Adaitionally,  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistent  with  the  federalism 
principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  that  conflict  with  the 
regulations  in  this  final  rule.  This  is 
because  owners  or  operators  of  facilities 
and  vessels — that  are  subject  to  the 
requirements  for  conducting  security 
assessments,  planning  to  secure  their 
facilities  and  vessels  against  threats 
revealed  by  those  assessments,  and 
complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment,  and  operating 
requirements — must  have  one  uniform, 
national  standard  that  they  must  meet. 
Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the 
federalism  principles  enumerated  by  the 
Supreme  Court  in  U.S.  v.  Locke,  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 
longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facility  would  conflict 
with  a  Federal  regulation;  in  other 
words,  it  would  either  actually  conflict 
or  would  frustrate  an  overriding  Federal 
need  for  uniformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this  final 
rule  bear  qn  national  and  international 


commerce  where  there  is  no 
constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  SOLAS  and  the 
complementary  ISPS  Code.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 
extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
during  the  development  of  this  final 
ride.  For  these  final  rules,  we  met  with 
the  National  Conference  of  State 
Legislatures  (NCSL)  Taskforce  on 
Protecting  Democracy  on  July  21.  2003, 
and  presented  briefings  on  the 
temporary  interim  rules  to  the  NCSL's 
Transportation  Committee  on  July  23, 
2003.  We  also  briefed  several  hundred 
State  legislators  at  the  American 
Legislative  Exchange  Council  on  August 
1,  2003  We  held  a  public  meeting  on 
July  23,  2003,  with  invitation  letters  to 
all  State  homeland  security 
representatives.  A  few  State 
representatives  attended  this  meeting 
and  submitted  comments  to  a  public 
docket  prior  to  the  close  of  the  comment 
period.  The  State  comments  to  the 
docket  focused  on  a  wide  range  of 
concerns  including  consistency  with 
international  requirements  and  the 
protection  of  sensitive  security 
information. 

One  commenter  stated  that  there  is  a 
"real  cost"  to  implementing  security 
measures,  and  it  is  significant.  The 
commenter  stated  that  there  is  a 
disparity  between  Federal  fimding 
dedicated  to  air  transportation  and 
maritime  transportation  and  that  the 
Federal  government  should  fund 
maritime  security  at  a  level 
commensurate  with  the  relative  security 
risk  assigned  to  the  maritime 
transportation  mode.  Further,  the 
commenter  stated  that,  in  2002,  some 
State-owned  ferries  carried  as  many 
passengers  as  one  of  the  State's  busiest 
international  airports  and  provided 
unique  mass  transit  services;  therefore, 
the  commenter  suoported  the 
Alternative  Security  Program  provisions 
of  the  temporary  interim  rule  to  enable 
a  tailored  approach  to  security. 

The  viability  of  a  ferry  system  to 
provide  mass  transit  to  a  large 
population  is  undeniable  and  easily 
rivals  other  transportation  modes.  We 
developed  the  Alternative  Security 
Program  to  encompass  operations  such 
as  ferry  systems.  We  recognize  the 
concern  about  the  Federal  funding 
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disparity  between  the  mdritime 
transportation  mode  and  other  modes; 
however,  this  disparity  is  beyond  the 
scope  of  this  rule. 

One  commenter  stated  that  while  he 
appreciated  the  urgency  of  developing 
and  implementing  maritime  security 
plans,  the  State  would  find  it  difficult 
to  complete  them  based  on  budget 
cycles  and  building  permit 
requirements.  At  the  briefings  discussed 
above,  several  NCSL  representatives 
also  voiced  concerns  over  the  short 
implementation  period.  In  contrast. 
other  NCSL  representatives  were 
concerned  that  security  requirements 
were  not  being  implemented  soon 
enough. 

The  implementation  timeline  of  these 
final  rules  follows  the  mandates  of  the 
MTSA  and  aligns  with  international 
implementation  requirements.  While 
budget-cycle  and  permit  considerations 
are  beyond  the  scope  of  this  rule,  the 
flexibility  of  these  performance-based 
regulations  should  enable  the  majority 
of  owners  and  operators  to  implement 
the  requirements  using  operational 
controls,  rather  than  more  costly 
physical  improvement  alternatives. 

One  commenter  stated  that  there 
should  be  national  uniformity  in 
implementing  security  regulations  on 
international  shipping. 

As  stated  in  the  temporary  interim 
rule  (68  FR  ,39277),  we  believe  that  the 
federalism  principles  enumerated  by  the 
Supreme  Court  in  U.S.  v.  Locke,  529 
U.S.  89  (2000),  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 
longstanding  histor\-  of  significant  Coast 
Guard  maritime  security  regulations  and 
control  of  vessels  for  security  purposes. 
It  would  be  inconsistent  with  the 
federalism  principles  stated  in 
Executive  Order  13132  to  construe  the 
MTSA  as  not  preempting  State 
regulations  that  conflict  with  this 
regulation.  Vessels  and  shipping 
companies,  particularly,  would  be 
confronted  with  em  unreasonable 
burden  if  they  had  to  comply  with 
varying  requirements  as  they  move  from 
state  to  state. 

Other  concerns  raised  bv  the  NCSL  at 
the  briefings  mentioned  above  included 
questions  on  how  the  Coast  Guard  will 
enforce  security  standards  on  foreign 
flag  vessels  and  how  multinational 
crewmember  credentials  will  be 
checked. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 


Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
Code.  The  consistency  of  the 
international  and  domestic  security 
regimes,  to  the  extent  possible,  was 
alwavs  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA.  Congress  expl'citly  found  that 
"it  is  in  the  best  interests  of  the  U.S.  to 
implement  new  international 
instruments  that  establish"  a  maritime 
security  system.  We  agree  and  will 
exercise  Port  State  Control  to  ensure 
that  foreign  vessels  have  approved  plans 
and  have  implemented  adequate 
security  standards  on  which  these  rules 
are  based.  If  vessels  do  not  meet  our 
security  requirements,  the  Coast  Guard 
may  prevent  those  vessels  from  entering 
the  U.S.  or  take  other  necessary 
measures  that  may  result  in  vessel 
delays  or  detentions.  The  Coast  Guard 
will  not  hesitate  to  exercise  this 
authority  in  appropriate  cases.  We 
discuss  the  ongoing  initiatives  of  ILO 
and  the  requirements  under  the  MTSA 
to  develop  seafarers'  identification 
criteria  in  the  temporary  interim  rule 
titled  "Implementation  of  National 
maritime  Security  Initiatives"  [bH  FR 
39264)  (part  101)".  We  will  continue  to 
work  with  other  agencies  to  coordinate 
seafarer  access  and  credentialing  issues. 
These  final  rules  will  also  ensure  that 
vessel  and  facility  owners  and  operators 
take  an  active  role  in  deterring 
unauthorized  access. 

One  commenter,  as  well  as 
participants  of  the  NCSL.  noted  that 
some  State  constitutions  afford  greater 
privacy  protections  than  the  U.S. 
Constitution  and  that,  because  State 
officers  may  conduct  vehicle  screenings, 
State  constitutions  will  govern  the 
legality  of  the  screening.  The 
commenter  also  noted  that  the 
regulations  provide  little  guidance  on 
the  scope  of  vehicle  screening  required 
under  the  regulations. 

The  MTSA  and  this  final  rule  are 
consistent  with  the  liberties  provided  by 
the  U.S.  Constitution.  If  a  State 
constitutional  provision  frustrates  the 
implementation  of  any  requirement  in 
the  final  rule,  then  the  provision  is 
preempted  pursuant  to  Article  6. 
Section  2.  of  the  U.S.  Constitution.  The 
Coast  Guard  intends  to  coordinate  with 
TSA  and  BCBP  in  publishing  guidance 
on  screening. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 


government,  in  the  aggregate,  or  by  the 
private  sector  of  Si  00.000,000  or  more 
in  any  one  year.  This  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulator}'  action  as  required  by  the 
Act  because  it  is  necessarj'  for  the 
national  securitv  of  the  u's.  (2  U.S.C. 
1503(5)). 

We  did  not  receive  comments 
regarding  the  Unfunded  Mandates 
Reform  Act 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  We  received 
comments  regarding  the  taking  of 
private  property:  these  comments  are 
discussed  within  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
preamble 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3fb)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguitj',  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  Justice  Reform. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children, 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments. 

Energy  EflFects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
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energy  action"  under  that  order. 
Although  it  is  a  'significant  regulatory 
action"  under  Executive  Order  12866.  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  final  rule  has  a  positive  effect  on 
the  supplv.  distribution,  and  use  of 
energv.  The  final  rule  provides  for 
securitv  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supplv.  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

We  did  not  receive  comments 
regarding  energy  effects. 

Environment 

We  have  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1, 
paragraphs  {34){a)  and  (34)(c),  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  final  rule  concerns  security 
assessments,  plans,  training,  and  the 
establishment  of  security  positions  that 
will  contribute  to  a  higher  level  of 
marine  safetv  and  security  for  U.S. 
ports.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES  f)r  SUPPLEMENTARY 
INFORMATION. 

This  final  rule  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
execution  of  this  final  rule  will  be  done 
in  conjunction  with  appropriate  State 
coastal  authorities.  The  Coast  Guard 
will,  therefore,  comply  with  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone. 

List  of  Subjects  in  33  CFR  Part  105 

Facilities.  Maritime  security. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

Dated  Octobers.  2003. 
Thomas  H,  Collins 

Admiral.  Coast  Guard.  Commandant. 

m  Accordingly,  the  interim  rule  adding 
33  CFR  part  105  that  was  published  at  68 
FR  39315  on  July  1.  2003.  and  amended 
at  68  FR  41916  on  luly  16.  2003,  is 
adopted  as  a  final  rule  with  the  following 
changes: 


PART  105— MARITIME  SECURITY: 
FACILITIES 

■  1 .  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  1226.  1231;  46  U.S.C. 
70103;  50  U.S.C.  191;  33  CFR  1.05-1,  6,04- 
11.  6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2,  Revise  the  heading  to  part  105  to 
read  as  shown  above, 

■  3,  In  §105, 105— 

■  a.  Revise  paragraphs  (a)(2),  (a)(3),  and 
(a)(4)  to  read  as  set  out  below; 

■  b.  Add  paragraphs  (a)(5)  and  (a)(6)  to 
read  as  set  out  below: 

■  c.  Revise  paragraphs  (c)(1)  and  (c)(3)(i) 
to  read  as  set  out  below; 

■  d.  Remove  paragraph  (c)(3)(ii); 

■  e.  Redesignate  paragraph  (c)(3)(iii)  as 
paragraph  (c)(3)(ii): 

§105.105     Applicability. 

(a)  *   *   * 

(2)  Facility  that  receives  vessels 
certificated  to  carry  more  than  150 
passengers,  except  those  vessels  not 
carr\'ing  and  not  embarking  or 
disembarking  passengers  at  the  facility; 

(3)  Facility  that  receives  vessels 
subject  to  the  International  Convention 
for  Safety  of  Life  at  Sea.  1974,  chapter 
XI; 

(4)  Facility  that  receives  foreign  cargo 
vessels  greater  than  100  gross  register 
tons: 

(5)  Facility  that  receives  U.S.  cargo 
vessels,  greater  than  100  gross  register 
tons,  subject  to  46  CFR  chapter  I, 
subchapter  I,  except  for  those  facilities 
that  receive  only  commercial  fishing 
vessels  inspected  under  46  CFR  part 
105; or 

(6)  Barge  fleeting  facility  that  receives 
barges  carrying,  in  bulk,  cargoes 
regulated  by  46  CFR  chapter  I, 
subchapters  D  or  O,  or  Certain 
Dangerous  Cargoes, 


•i 

facllit 


(c) 

(1)  A  facility  owned  or  operated  by 
the  U.S,  that  is  used  primarily  for 
militarv'  purposes. 

*        *        •        *        * 

(3)  *    *    * 

(i)  The  facility  is  engaged  solely  in  the 
support  of  exploration,  development,  or 
production  of  oil  and  natural  gas  and 
transports  or  stores  quantities  of 
hazardous  materials  that  do  not  meet  or 
exceed  those  specified  in  49  CFR 
172.800(b)(1)  through  (b)(6);  or 

*  *  *  *  it 

■  4.  In  §105. 106— 

■  a.  Revise  paragraph  (a),  to  read  as  set 
out  below;  and 

■  b.  In  paragraph  (b),  after  the  word 
"provides",  add  the  word  "pedestrian". 


§  1 05.1 06     Public  access  areas. 

(a)  A  facility  serving  ferries  or 
passenger  vessels  certificated  to  carry 
more  than  150  passengers,  other  than 
cruise  ships,  may  designate  an  area 
within  the  facility  as  a  public  access 
area. 
***** 

■  5.  In  §105. 110,  revise  paragraph  (b) 
and  add  paragraphs  (c),  (d),  and  (e)  to 
read  as  follows: 

§105.110     Exemptions. 

***** 

(b)  A  public  access  area  designated 
under  §  105.106  is  exempt  from  the 
requirements  for  screening  of  persons, 
baggage,  and  personal  effects  and 
identification  of  persons  in  §  105.255(c), 
(e)(1).  (e)(3).  (f)(1).  and  (g)(1)  and 

§  105.285(a)(1). 

(c)  An  owner  or  operator  of  any 
general  shipyard  facility  as  defined  in 
§101.105  is  exempt  from  the 
requirements  of  this  part  unless  the 
facilitv: 

(1)  Is  subject  to  parts  126,  127,  or  154 
of  this  chapter;  or 

(2)  Provides  any  other  service  to 
vessels  subject  to  part  104  of  this 
subchapter  not  related  to  construction, 
repair,  rehabilitation,  refurbishment,  or 
rebuilding. 

(d)  Public  access  facility.  (1)  The 
COTP  may  exempt  a  public  access 
facility  from  the  requirements  of  this 
part,  including  establishing  conditions 
for  which  such  an  exemption  is  granted, 
to  ensure  that  adequate  security  is 
maintained. 

(2)  The  owner  or  operator  of  any 
public  access  facility  exempted  under 
this  section  must: 

(i)  Comply  with  any  COTP  conditions 
for  the  exemption;  and 

(ii)  Ensure  that  the  cognizant  COTP 
has  the  appropriate  information  for 
contacting  the  individual  with  security 
responsibilities  for  the  public  access 
facilitv  at  all  times. 

(3)  The  cognizant  COTP  may 
withdraw  the  exemption  for  a  public 
access  facility  at  any  time  the  owner  or 
operator  fails  to  comply  with  any 
requirement  of  the  COTP  as  a  condition 
of  the  exemption  or  any  measure 
ordered  by  the  COTP  pursuant  to 
existing  COTP  authority. 

(e)  An  owner  or  operator  of  a  facility 
is  not  subject  to  this  part  if  the  facility 
receives  only  vessels  to  be  laid-up, 
dismantled,  or  otherwise  placed  out  of 
commission  provided  that  the  vessels 
are  not  carrying  and  do  not  receive 
cargo  or  passengers  at  that  facility, 

■  6.  In  §105. 115— 

■  a.  Revise  paragraph  (a)  to  read  as  set 
out  below;  and 
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■  b.  In  paragraph  (b).  remove  the  date 
■June  30.  2004"  and  add.  in  its  place,  the 
date  "July  T.  2004  ": 

§105.115     Compliance  dates. 

la)  (3n  or  before  December  31 .  2003, 
facility  owners  or  operators  must  submit 
to  the  cognizant  COTP  for  each 
facility — 

(1)  the  Facility  Security  Plan 
described  in  subpart  D  of  this  part  for 
review  and  approval:  or 

(2)  If  intending  to  operate  under  an 
approved  Alternative  Security  Program, 
a  letter  signed  by  the  facility  owner  or 
operator  stating  w'hich  approved 
Alternative  Security  Program  the  owner 
or  operator  intends  to  use. 


§105.120     [Amended] 

■  7.  In  §105. 120— 

■  a.  In  the  introductory-  text,  remove  the 
words  "no  later  than"  and  add.  in  their 
place,  the  words  "on  or  before";  and 

■  b.  In  paragraph  (c).  after  the  words  "a 
copy  of  the  Alternative  Securitv  Program 
the  facility  is  using",  add  the  words  ". 
including  a  facility  specific  securitv 
assessment  report  generated  under  the 
Alternative  Security  Program,  as 
specified  in  §  101.120(b)(3)  of  this 
subchapter. '. 

■  8.  Revise  §  105.125  to  read  as  follows: 

§105.125     Noncompliance. 

When  a  facility  must  temporanh 
deviate  from  the  requirements  of  this 
part,  the  facility  owner  or  operator  must 
notif\-  the  cognizant  COTP.  and  either 
suspend  operations  or  request  and 
receive  permission  from  the  COTP  to 
continue  operating. 

■  9.  In  §105.200— 

■  a.  Revise  paragraph  (b)(7)  to  read  as  set 
out  below; 

■  b.  In  paragraph  (b)(8).  remove  the  word 
"and"; 

■  c.  Revise  paragraph  (b)(9)  to  read  as  set 
out  below;  and 

■  d.  Add  paragraphs  (b){10)  and  (b)(ll) 
to  read  as  follows: 

§  1 05.200     Owner  or  operator. 

***** 

(b)  *    *   * 

(7)  Ensure  coordination  of  shore  leave 
for  vessel  personnel  or  crew  change-out. 
as  well  as  access  tfirough  the  facility  for 
visitors  to  the  vessel  (including 
representatives  of  seafarers'  welfare  and 
labor  organizations),  with  vessel 
operators  in  advance  of  a  vessel's 
arrival.  In  coordinating  such  leave, 
facility  owners  or  operators  mav  refer  to 
treaties  of  friendship,  commerce,  and 
navigation  between  the  U.S.  and  other 
nations.  The  text  of  these  treaties  can  be 
found  on  the  U.S.  Department  of  State's 


website  at  bttpi/ZwH-w. state. gov/s/1/ 
24224.htm: 

*         «         »         *         * 

(9)  Ensure  security  for  unattended 
vessels  moored  at  the  facilitv: 

(10)  Ensure  the  report  of  all  breaches 
of  security  and  transportation  security 
incidents  to  the  National  Response 
Center  in  accordance  with  part  101  of 
this  chapter;  and 

(11)  Ensure  consistency  between 
security  requirements  and  safety 
requirements. 

§105.205     [Amended] 

■  10.  In  *;  105,205— 

■  a.  In  paragraph  (b)(2)(iv),  remove  the 
word  "Risk  "  and  add.  in  its  place,  the 
word  ■Security"; 

■  b.  In  paragraph  (c)(3),  after  the  words 
"if  necessary",  remove  the  word  "if  and 
add.  in  its  place,  the  word  "that";  and 

■  c.  In  paragraph  (c)(n).  remove  the 
w^ords  "Vessel  Security  Officers"  and 
add.  in  their  place,  the  words  "Masters, 
Vessel  Security  Officers  or  their 
designated  representatives". 

§105.215    [Amended] 

■  11   In  §105. 2 15.  in  the  introductory- 
paragraph,  after  the  words  "in  the 

following",  add  the  words  ".  as 
appropriate", 

■  12.  In  §  105.220,  revise  paragraph  (a)  to 
read  as  follows: 

§  105.220    Drill  and  exercise  requirements. 

(a)  General.  (1)  Drills  and  exercises 
must  test  the  proficiency  of  facility 
personnel  in  assigned  securitv  duties  at 
all  MARSP:C  Levels  and  the  effective 
implementation  of  the  Facilitv  Security 
Plan  (FSP).  Thev  must  enable  the 
Facility  Security  Officer  (FSO)  to 
identif\'  any  related  securitv 
deficiencies  that  need  to  be  addressed. 

(2)  A  drill  or  exercise  required  bv  this 
section  may  be  satisfied  with  the 
implementation  of  securitv  measures 
required  by  the  FSP  as  the  result  of  an 
increase  in  the  MARSEC  Level, 
provided  the  facility  reports  attainment 
to  the  cognizant  COTP. 


§105.225     [Amended] 

■  13.  In§  105.225(b)(1).  remove  the 
w-ords  ""each  security  training  session" 
and  add.  in  their  place,  the  words 
"training  under  §  105.210". 

■  14  Revise  §  105.245(d)  to  read  as 
follows: 

§  1 05.245     Declaration  of  Security  (DoS). 

«  «  «  *  « 

(d)  At  MARSEC  Levels  2  and  3,  the 
FSOs.  or  their  designated 
representatives,  of  facilities  interfacing 


with  manned  vessels  subject  to  part  104, 
of  this  subchapter  must  sign  and 
implement  DoSs  as  required  in  (b)(1) 
and  (2)  of  this  section. 


§105.255     [Amended] 

■  15    In  %  105, .:55 — 

■  a  In  paragraph  (b).  after  the  words 
"ensure  that",  add  the  words  "the 
following  are  specified"; 

■  b.  In  paragraph  fb)(3).  remove  the 
words  "are  established"; 

■  c.  In  paragraph  (c)(2).  after  the  word 
■"vessels",  add  the  words  "or  other 
transportation  conveyances"; 

■  d.  In  paragraph  {e)('l).  remove  the 
words  ""including  delivery  vehicles" 
and,  after  the  words  "approved  FSP"  add 
the  words  ",  excluding  government- 
owned  vehicles  on  official  business 
when  government  personnel  present 
identification  credentials  for  entry"':  and 

■  e.  In  paragraph  (f)(7),  remove  the  word 
"Screening  "  and  add,  in  its  place,  the 
words  "Except  for  government-owned 
vehicles  on  official  business  when 
government  personnel  present 
identification  credentials  for  entry, 
screening". 

■  16.  In  §105. 265— 

■  a.  In  paragraph  (a)(2),  after  the  words 
"stored  at  the  facility",  add  the  words 
"without  the  knowing  consent  of  the 
facility  owner  or  operator"; 

■  b.  Revise  paragraphs  (a)(8)  and  (a)(9)  to 
read  as  set  out  below: 

■  (    Remove  paragraph  (a)(lO); 

■  d  In  paragraph  (b)(1),  remove  the  word 
"Routinely  ".  and  add,  in  its  place,  the 
words  "Unless  unsafe  to  do  so, 
routinely  "  and  remove  the  words  'to 
deter"  and  add,  in  their  place,  the  words 
"for  evidence  of; 

■  e.  In  paragraph  (c)(1),  remove  the  word 
"port  "  and  remove  the  words 
"dangerous  substances  and  devices  to 
the  facility  and  vessel"  and  add,  in  their 
place,  the  words  "evidence  of 
tampering";  and 

■  f.  Revise  paragraph  (c)(5)  to  read  as 
follows: 

§  105.265     Security  measures  for  handling 
cargo. 

(a)  *    *    * 

(8)  When  there  are  regular  or  repeated 
cargo  operations  with  the  same  shipper, 
coordinate  security  measures  with  the 
shipper  or  other  responsible  party  in 
accordance  with  an  established 
agreement  and  procedure:  and 

(9)  Create,  update,  and  maintain  a 
continuous  inventorv'  of  all  dangerous 
goods  and  hazardous  substances  from 
receipt  to  delivery  within  the  facilitv. 
giving  the  location  of  those  dangerous 
goods  and  hazardous  substances. 
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(c!  *   *   * 

{5)  Coordinating  enhanced  security 
measures  with  the  shipper  or  other 
responsible  party  in  accordance  with  an 
established  agreement  and  procedures: 


§105.275    [Amended] 

■  17.  ln§  105.275(a)  introductory  text, 
after  the  word  "patrols.",  remove  the 
word  "and" 

■  18.  In  §105. 285— 

■  a.  In  paragraph  (a)  introductory'  text, 
remove  the  words  "At  MARSEC  Level  1" 
and  add,  in  their  place,  the  words  "At  all 
MARSEC  Levels"; 

■  b.  In  paragraph  (a)(1),  remove  the 
words  "In  a  facilitv  with  no  public  access 
area  designated  under  §  105.106. 
establish"  and,  add  in  their  place,  the 
word  "Establish"; 

■  c.  In  paragraph  (a)[5),  remove  the 
words  "and  conduct  screening  of 
persons  and  persona!  effects,  as  needed"; 
and 

■  d.  Revise  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§105.285    Additional  requirements — 
passenger  and  ferry  facilities. 

***** 

(b)  At  MARSEC  Level  2.  in  addition 
to  the  requirements  in  paragraph  (a)  of 
this  section,  the  owner  or  operator  of  a 
passenger  or  ferr\  facility  with  a  public 
access  area  designated  under  §  105.106 
must  increase  the  intensity  of 
monitoring  of  the  public  access  area. 

(c)  At  MARSEC  Level  3.  in  addition 
to  the  requirements  in  paragraph  (a)  of 
this  section,  the  owner  or  operator  of  a 
passenger  or  feny  facility  with  a  public 
access  area  designated  under  §  105.106 
must  increase  the  intensity  of 
monitoring  and  assign  additional 
security  personnel  to  monitor  the  public 
access  area. 

§105.295    [Amended] 

■  19.  In  §  105.295(b)(2).  remove  the 
words  "guard  or" 

■  20.  Revise  §  105.296(a)(1)  to  read  as 
follows: 

§105.296    Additional  requirements-barge 
facilities. 

(a)'    *    * 

(1)  Designate  one  or  more  restricted 
areas  within  the  barge  fleeting  facility  to 
handle  those  barges  carrying,  in  bulk- 
cargoes  regulated  by  46  CFR  chapter  I, 
subchapters  D  or  O,  or  Certain 
Dangerous  Cargoes; 
***** 

■  21.  In  §105. 305— 

■  a.  In  paragraph  (c)(2)(viii)  remove  the 
word  "Blockage"  and  add,  in  its  place, 
the  words  "Impact  on  the  facility  and  its 
operations  due  to  a  blockage"; 


■  b.  Revise  paragraph  (c)(2)(ix)  to  read  as 
set  out  below:  and 

■  c.  Add  paragraphs  (d)(3),  (d)(4).  (d)(5), 
and  (e)  to  read  as  follows: 

§105.305     Facility  Security  Assessment 
(FSA)  requirements. 

*  «  *  *  A 

(c)  *    *    *j 

(2)  *    *    *' 

(ix)  Use  erf  the  facility  as  a  transfer 
point  for  nuclear,  biological, 
radiological,  explosive,  or  chemical 
weapons; 
***** 

(d)  *   *   * 

(3)  The  FSA  report  must  list  the 
persons,  activities,  services,  and 
operations  that  are  important  to  protect, 
in  each  of  the  following  categories: 

(i)  Facility  personnel; 

(ii)  Passengers,  visitors,  vendors, 
repair  technicians,  vessel  personnel, 
etc.; 

(iii)  Capacity  to  maintain  emergency 
response; 

(iv)  Cargo,  particularly  dangerous 
goods  and  hazardous  substances; 

(v)  Delivery  of  vessel  stores; 

(vi)  Any  facility  security 
communication  and  sur\'eillance 
systems;  and 

(vii)  Any  other  facility  security 
systems,  if  any. 

(4)  The  FSA  report  must  account  for 
any  vulnerabilities  in  the  following 
areas: 

(i)  Conflicts  between  safety  and 
security  maasiues; 

(ii)  Conflicts  between  duties  and 
security  assignments; 

(iii)  The  impact  of  watch-keeping 
duties  and  risk  of  fatigue  on  facility 
personnel  alertness  and  performance; 

(iv)  Security  training  deficiencies;  and 

(v)  Security  equipment  and  systems, 
including  communication  systems. 

(5)  The  FSA  report  must  discuss  and 
evaluate  key  facility  measures  and 
operations,  including: 

(i)  Ensuring  performance  of  all 
security  duties; 

(ii)  Controlling  access  to  the  facility, 
through  the  use  of  identification 
systems  or  otherwise; 

(iii)  Controlling  the  embarkation  of 
vessel  personnel  and  other  persons  and 
their  effects  (including  personal  effects 
and  baggage  whether  accompanied  or 
unaccompanied) ; 

(iv)  Procedures  for  the  handling  of 
cargo  and  the  delivery  of  vessel  stores; 

(v)  Monitoring  restricted  areas  to 
ensure  that  only  authorized  persons 
have  access; 

(vi)  Monitoring  the  facility  and  areas 
adjacent  to  the  pier;  and 

(vii)  The  reacly  availability  of  security 
communications,  information,  and 
equipment. 


(e)  The  FSA,  FSA  report,  and  FSP 
must  be  protected  from  unauthorized 
access  or  disclosure. 

■  22.  In  §105. 310— 

■  a.  In  paragraph  (a),  remove  the  words 
"§  105.415  of  this  part"  and  add,  in  its 
place,  the  text  "§  105.410  of  this  part"; 
and 

■  b.  Add  paragraph  (c)  to  read  as  follows: 

§105.310    Submission  requirements. 

***** 

(c)  The  FSA  must  be  reviewed  and 
validated,  and  the  FSA  report  must  be 
updated  each  time  the  FSP  is  submitted 
for  reapproval  or  revisions. 

§105.400    [Amended] 

■  23.  In  §  105.400(b).  in  the  second 
sentence  remove  the  word  "Format",  " 
and  add,  in  its  place,  the  word 
"Information". 

■  24.  In  §105.410— 

■  a.  Revise  paragraphs  (a)  and  (b)  to  read 
as  set  out  below; 

■  b.  In  paragraph  (c)(1),  remove  the  text 
",  or"  and  add,  in  its  place,  a  semicolon; 

■  c.  Redesignate  paragraph  (c)(2)  as 
paragraph  {c)(3); 

■  d.  Add  new  paragraph  (c)(2)  to  read  as 
follows: 

§  1 05.41 0    Submission  and  approval. 

(a)  On  or  before  December  31.  2003, 
the  owner  or  operator  of  each  facility 
currently  in  operation  must  either: 

(1)  Submit  one  copy  of  their  Facility 
Security  Plan  (FSP)  for  review  and 
approval  to  the  cognizant  COTP  and  a 
letter  certifying  that  the  FSP  meets 
applicable  requirements  of  this  part;  or 

(2)  If  intending  to  operate  under  an 
Approved  Security  Program,  a  letter 
signed  bv  the  facility  owner  or  operator 
stating  which  approved  Alternative 
Security  Program  the  owner  or  operator 
intends  to  use. 

(b)  Owners  or  operators  of  facilities 
not  in  service  on  or  before  December  31, 
2003,  must  comply  with  the 
requirements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations  or  by  December  31 ,  2003, 
whichever  is  later. 

(c)  *    *    * 

(2)  Return  it  for  revision,  returning  a 
copy  to  the  submitter  with  brief 
descriptions  of  the  required  revisions;  or 
***** 

■  25.  In  §105.415— 

■  a.  In  paragraph  (a)(1),  remove  the  word 
"FSP"  and  add,  in  its  place,  the  words 
"Facility  Security  Plan  (FSP)"; 

■  b.  In  paragraph  (a)(2),  remove  the 
words  "§  105.415  of  this  subpart"  and 
add.  in  their  place,  the  words  "§  105.410 
of  this  subpart"; 

■  c.  Redesignate  paragraph  (a)(3)  as 
(a)(4); 
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■  d.  Add  new  paragraph  (a)(3)  to  read  as 

set  out  helrnv; 

■  e.  In  nL'\vi_\  redesignated  paragraph 
(a)(4),  remove  the  words  "Facility 
Security  Plan  (FSP)"  and  add.  in  their 
place,  the  word  "FSP".  and  remove  the 

■v^■^^d-    J*  1(15,4  i.T  li  thi-  subpart"  and 
add,  in  their  place,  ih*'  w.tiK     «?  1  O.t  410 
of  this  subpart":  and 

■  f,  hi  paracraph  ibiiT  i.  rem(i\-(>  thi' 
wnid^    '«  105  4!5  >.f  thi-  -libf.ar'      ind 


add,  in  their  place,  the  word  "§  105.410 
of  this  subpart": 

§105.415     AmerxJment  and  audit. 

(a)  -    ■    ■ 

(3)  Nothing  in  this  section  should  be 
construed  as  limiting  the  facility  ov^Tier 
or  operator  from  the  timely 
implementation  of  such  additional 
security  measures  not  enumerated  in  the 
approved  FSP  as  necessary  to  address 
exigent  security  situations.  In  such 
cases,  the  owner  or  operator  must  notilN 


the  cognizant  COTP  by  the  most  rapid 
means  practicable  as  to  the  nature  of  the 
additional  measures,  the  circumstances 
that  prompted  these  additional 
measures,  and  the  period  of  time  these 
additional  measures  are  expected  to  be 
in  place. 
***** 

■  26.  In  Appendix  A  to  Part  105,  revise 
the  first  page  to  Form  CG-6025  to  read 

BILUNG  CODE  4910-15-U 
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Appendix  A  to  Part  105 — Facility  Vulnerability  and  Security  Measures  Summary  (Form  CG-6025) 


U.S.  DEPARTMEWT  OF 
HOMBANO  SECURTTT 
U.S.  COAST  GUARD 
CG-602S  (05/03) 


FACILITY  VULNERABILITY  AND  SECURITY 
MEASURES  SUMMARY 


OMB  APPROVAL  NO 
1625-0077 


At  agency  riav  rot  conduct  or  sponsor,  and  a  person  is  not  recuirec  re  nesoonti  tc  a  collecttor-  o<  ".forrnatior  jniess  '  c-^ota-v^  a  vano  OMB  control  number    The  Coast  Guard 
estmutes  tfiat  tt*  average  buoter  *or  tfiis  report  ^  6C  f^tnutes    -^o^  -nay  wjDmjt  any  comments  conce^^ing  the  acc^racv  3f  th'S  Durden  estimate  or  any  suggestions  for  reducng 
the  bunjen  to    Commarxlant  (G-MP),  US  Coast  Guars    2100  2nc  S;.  S*   <vashington  O.C.  20593-0001  oi  Office  o>  Management  ano  Budget,  Paperwork  Reductnn  Proiect 
(162S-0077)  Wasnington,  DC  20503. 


FAaUTY  IDENTIFICATION 


1   Same  of  Fadlltv 


2  Address  at  Fadl^y 


4    .ong^joe 


5  Captain  of  t^e  Port  Zone 


6  ■'"'^e  of  Ooeratwr  [cfieck  aii  J^t  aop^ 


I~  Break  Buk 
f  Dry  Bj* 
I      Contarier 
n  RO-RO 


I  Petio*eum  |      Cenar  I  .a-^^-x.-..  -.rjr  [  Pa^-se^ge^.   SjtxT^aote^ "        i      !*  otnef  exptam  Deiow 

I  Chemical  |      Banje  -  *etir<  [  Passengers  'femes 

I  '-HGING  \      *!**snDn?  Sjcxx,,^  f~  Passenge-^   5 Jtxtiaptpr  .<) 

!  Esipiosrves  anc  Dtt^er  da.nge't3us  ar^c  I  ^  irta'-v  S  jdo*^ 


VULNERABILITY  AND  SECURITY  MEASURES 


7a  Vutnerat)>ii!\ 


7b  Vulnerat>l'ty  Categon^ 


I       U  ottwr,  ejqSair 


8a  Seiectea  Secunty  Measures  'MARSFC  teveJ  ; 


Securty  Measures  Category 


]      !  f  ot+ier,  exptair 


9a  Seiedec!  Securty  Measures  (MARSK  Le«e!  2; 


9t  Seojnty  Measures  Category 


!~   ; '  ot^er,  exptair 


10a  Selected  Security  Measures  MAASK  j?ve 


10b  Security  Measures  Categor> 


I       I^  ottier,  explain 


VULNERABILITY  ANO  SECURITY  MEASURES 


7a   Vureraoi^'ty 


ga.  Selected  Security  Measure  {MARS£C  Levei 


7b  Vuinerabii'tv  Category 


I      If  ottier,  explain 


3b  Security  Measures  Categon, 


\        If  QtJier,  explain 


9a  SeiectsiJ  Securty  Measures  (MARSK  leve- 


9b  Security  Measures  Categor, 


r~  If  oOier,  eqjiain 


10a  SeiectBd  Securty  Measures  fHARSK  low  3 


10b  Security  Measures  Category 


I      If  other,  expiam 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  106 
[USCG-2003-14759] 
RtN  1625-AA68 

Outer  Continental  Shell  Facility 
Security 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adopts,  with 
changes,  the  temporary  interim  rule 
published  on  July  1.  2003.  that  provides 
security  measures  for  mobile  offshore 
drilling  units  (MODUs)  not  subject  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea.  1974.  and  certain 
fixed  and  floating  facilities  on  the  Outer 
Continental  Shelf  (OCS)  other  than 
deepwater  ports.  This  rule  also  requires 
the  owners  or  operators  of  OCS  facilities 
to  designate  security  officers  for  OCS 
facilities,  develop  security  plans  based 
on  security  assessments  and  surveys, 
implement  security  measures  specific  to 
the  OCS  facility's  operation,  and  comply 
with  Maritime  Security  Levels.  This  rule 
is  one  in  a  series  of  final  rules  on 
maritime  security  in  today  s  Federal 
Register.  To  best  understand  this  rule, 
first  read  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives'  (USCG-2003- 
14792).  published  elsewhere  in  today's 
Federal  Register. 
DATES:  This  final  rule  is  effective 
November  21,  2003.  On  [uly  1.  2003,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  bv  reference 
of  certain  publications  listed  in  this 
final  rule. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2003-14759  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  S\V.. 
Washington,  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:, . 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  final  rule, 
call  Lieutenant  Greg  Versaw  (G— MPS- 
2),  U.S.  Coast  Guard  by  telephone  202- 
267-4144  or  by  electronic  mail 
gversaw@comdt.uscg.mil  If  you  have 
questions  on  viewing  the  docket,  call 


Andrea  M.  Jenkins.  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 
0271. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  1.  2003.  we  published  a 
temporary  interim  rule  with  request  for 
comments  ,and  notice  of  public  meeting 
titled  "Outer  Continental  Shelf  Facilitv 
Security  "  in  the  Federal  Register  (68  FR 
39338).  This  temporary-  interim  rule  was 
one  of  a  series  of  temporary  interim 
rules  on  maritime  security  published  in 
the  July  1.  2003.  issue  of  the  Federal 
Register  On  July  16.  2003,  we 
published  a  document  correcting 
tvpographical  errors  and  omissions  in 
that  rule  (68  FR  41916). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary  interim 
rules  by  July  31.  2003.  The  majority  of 
these  letters  contained  multiple 
comments,  some  of  which  applied  to  the 
docket  to  which  the  letter  was 
submitted,  and  some  of  which  applied 
to  a  different  docket.  For  example,  we 
received  several  letters  in  the  docket  for 
the  temporary  intprim  rule  titled 
implementation  of  National  Maritime 
Security  Initiatives  "  that  contained 
comments  in  that  temporary  interim 
rule,  plus  comments  on  the  "Outer 
Continental  Shelf  Facility  Securitv" 
temporary  interim  rule.  We  have 
addressed  individual  comments  in  the 
preamble  to  the  appropriate  final  rule. 
Additionally,  we  had  several 
commenters  submJt  the  same  letter  to  all 
six  dockets.  We  counted  these  duplicate 
submissions  as  only  one  letter,  and  we 
addressed  each  comment  within  that 
letter  in  the  preamble  for  the 
appropriate  final  rule.  Because  of 
statutorih'  imposed  time  constraints  for 
publishing  these  regulations,  we  were 
unable  to  consider  comments  received 
after  the  period  for  receipt  of  coniments 
closed  on  July  31.  2003. 

A  public  meeting  was  held  in 
Washington,  DC.  on  July  23,  2003.  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
preamble. 

In  order  to  focus  on  the  changes  made 
to  the  regulatory  text  since  the 
temporary  interim  rule  was  published, 
we  have  adopted  the  temporary  interim 
rule  and  set  out.  in  this  final  rule,  only 
the  changes  made  to  the  temporary' 
interim  rule.  To  view  a  copy  of  the 
complete  regulatory  text  with  the 
changes  shown  m  this  final  rule,  see 
h  ttp  J/www.uscg.miUhq/g-m/mp/ 
index.htm. 


Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  under  the 
"Background  and  Purpose"  section  in 
the  preamble  to  the  final  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792).  published  ^Nrwhere  in  this 
issue  of  the  Federal  Register 

Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporary 
interim  rules  and  from  the  public 
meeting  held  on  July  23,  2003.  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  the  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  the  six  rules,  we 
discussed  it  in  the  preamble  to  each  of 
the  final  rules  that  it  concerned.  For 
example,  discussions  of  comments  that 
requested  clarification  or  changes  to  the 
Declaration  of  Security  procedures  are 
duplicated  in  the  preambles  to  parts 
104.  105.  and  106.  Several  comments 
were  submitted  to  a  docket  that 
included  topics  not  addressed  in  that 
particular  rule,  but  were  addressed  in 
one  or  more  of  the  other  rules.  This  was 
especially  true  for  several  comments 
submitted  to  the  docket  of  part  101 
(USCG-2003-14792).  In  such  cases,  we 
discussed  the  comments  only  in  the 
preamble  to  each  of  the  final  rules  that 
concerned  the  topic  addressed. 

Subpart  A — General 

This  subpart  contains  provisions 
concerning  applicability,  waivers,  and 
other  subjects  of  a  general  nature 
applicable  to  pan  106. 

"Two  commenters  proposed  language 
to  clarify  the  definition  of  "OCS 
facility"  to  make  clear  that  the  term 
includes  Mobile  Offshore  Drilling  L^nits 
(MODUs)  when  attached  to  the  subsoil 
or  seabed  for  the  exploration, 
development,  or  production  of  oil  or 
natural  gas.  One  coramenter  suggested 
that  this  additional  language  would 
"provide  clarification  regarding  the 
applicability  of  part  106. 

■The  purpose  of  the  broad  definition  of 
"OCS  facility"  in  §  101.105  is  to  ensure 
that  OCS  facilities  that  are  not  regulated 
under  part  106  will  be  covered  bv  parts 
101  through  103  The  proposed 
additional  language  would  not  add 
clarity  to  part  106  because  the 
applicability  in  §  106.105  states  that  the 
section  applies  only  to  those  MODUs 
that  are  operating  for  the  purposes  of 
engaging  in  the  exploration, 
development,  or  production  of  oil, 
natural  gas.  or  mineral  resources. 

Two  commenters  suggested  amending 
the  definition  of  "owner  or  operator  "  so 
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that  the  definition  includes,  for  OCS 
facilities:  "the  lessee  or  the  operator 
designated  to  act  on  behalf  of  the  lessee 
in  accordance  with  30  CFR  part  250." 
One  c:ommenter  sought  clarification  of 
the  terms  "owner  or  operator"  and 
suggested  adding  "operational  control  is 
the  ability  to  influence  or  control  the 
physical  or  commercial  activities 
pertaining  to  that  facility  for  any  period 
of  time." 

We  disagree  with  adding  the 
suggested  language  of  the  first 
commenter  because  we  have  concluded 
that  the  person  with  operational  control 
is  the  best  person  to  implement  these 
regulations  and,  therefore,  should  be 
responsible  for  implementation.  The 
language  proposed  would  include  a 
lessee  regardless  of  whether  or  not  that 
lessee  maintains  such  operational 
control.  We  also  disagree  with  adding 
the  suggested  language  of  the  second 
comment  because  it  would  be 
unnecessarily  limiting. 

Five  comraenters  recommended 
changes  to  the  definitions  of  "facility" 
and  "OCS  facility"  in  §  101.105  in  order 
to  clarify  the  applicability  of  parts  104, 

105,  and  106  to  MODUs.  Two 
commenters  suggested  adding  language 
to  the  facility  definition  to  specifically 
include  MODUs  that  are  not  regulated 
under  part  104,  consistent  with  the 
definition  of  OCS  facility.  Another 
commenter  stated  that  if  we  change  the 
definition  to  include  MODUs  not 
regulated  under  part  104,  then  we  also 
should  add  an  e.xplicit  exemption  for 
these  MODUs  from  part  105.  Three 
commenters  suggested  deleting  the 
words  "fixed  or  floating"  and  the  words 
"including  MODUs  not  subject  to  part 
104  of  this  subchapter"  in  §  106.105  and 
adding  a  paragraph  to  read,  "the 
requirements  of  this  part  do  not  apply 
to  a  vessel  subject  to  part  104  of  this 
subchapter." 

With  regard  to  the  definition  o£ 
"facility"  and  the  suggested  additional 
language  regarding  MODUs,  the 
definition  clearly  incorporates  MODUs 
that  are  not  covered  under  part  104  and 
MODUs  that  are  sufficiently  covered 
under  parts  101  through  103  and  106. 
Therefore,  we  are  not  amending  our 
definition  of  facility  nor  incorporating 
the  suggested  explicit  exemption  from 
part  105  because  these  MODUs  are 
excluded.  We  have,  however,  amended 
the  applicability  section  of  part  104 
(§104.105)  so  that  foreign  flag,  non-self 
propelled  MODUs  that  meet  the 
threshold  characteristics  set  for  OCS 
facilities  are  regulated  by  33  CF'R  part 

106,  rather  than  33  CFR  part  104.  We 
have  done  so  because  MODUs  act  and 
function  more  like  OCS  facilities,  have 
limited  interface  activities  with  foreign 


and  U.S.  ports,  and  their  personnel 
undergo  a  higher  level  of  scrutiny  to 
obtain  visas  to  work  on  the  Outer 
Continental  Shelf  These  amendments  to 
§  104.105  required  us  to  add  a  definition 
for  "cargo  vessel"  in  §101.105.  With 
these  changes,  we  believe  the  existing 
definitions  of  "facility"  and  "OCS 
Tacility"  in  §  101.105  are  sufficient  to 
conclusively  identify'  those  entities  that 
are  subject  to  parts  104,  105,  and  106. 
In  addition,  the  definition  of  "OCS 
facility,"  as  written,  ensures  that  these 
entities  will  be  subject  to  relevant 
elements  of  an  OCS  Area  Maritime 
Security  (AMS)  Plan.  We  believe  the 
language  in  §  106.105,  read  in  concert 
with  the  amended  §  104.105(a)(1),  and 
the  existing  definitions  in  part  101.  is 
sufficient  to  preclude  MODUs  that  are 
in  compliance  with  part  104  from  being 
subject  to  part  106. 

We  received  four  comments  on  the 
applicability  of  part  106  to  certain  OCS 
facilities.  Three  commenters  stated  that 
the  operating  conditions  referenced  in 
§  106.105  should  remain  as  written.  A 
fourth  commenter  stated^hat  the  size 
criteria  used  in  §  106.105  contains  no 
support;  that  the  regulations  are  a 
duplication  of  existing  informal  security 
measures;  that  the  regulations  do  not 
define  "adequate  level  of  security"  and 
offer  no  support  that  scrutiny  of 
persoimel  and  cargo  will,  or  has  in  the 
past,  prevented  terrorist  attacks;  that  the 
rule  imposes  a  huge  paperwork  and 
formal  reporting  burden;  that  training  of 
employees  to  detect  dangerous 
situations  and  devices  on  facilities 
located  more  than  100  miles  from  shore 
is  unreasonable;  that  the  security 
provided  by  the  Declaration  of  Security 
is  minimal;  that  there  is  no  need  for  the 
OCS  Facility  Security  Assessment;  and 
that  the  OCS  Facility  Security  Plan  will 
offer  no  security  from  exterior  threats. 

As  discussed  in  the  temporary  interim 
rule  titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (68  FR 
39250),  we  determined  the  applicability 
of  part  106  for  those  facilities  that  may 
be  involved  in  a  transportation  security 
incident.  In  developing  part  106  and  the 
security  measures  in  it,  we  deliberately 
reviewed  and  incorporated  much  of  the 
pre-existing  informal  security  measures 
to  ensure  standardization  and  minimize 
the  burden  to  those  in  industry  that 
have  already  voluntarily  adopted 
standards.  We  have  determined  that  the 
security  measures  in  part  106  will 
reduce  the  likelihood  of  a  transportation 
security  incident  by  increasing  the 
awareness  of  security  threats  to  the  OCS 
facility.  We  believe  that  the  best  means 
of  deterring  incidents  is  to  reduce  the 
vulnerabilities  of  the  OCS  facility  to  a 
security  threat  by  ensuring  that  (he 


owner  or  operator  of  that  OCS  facility 
increases  their  vigilance,  awareness,  and 
control  over  the  vessels  and  persons  that 
interact  with  the  OCS  facility.  The  OCS 
Facility  Security  Assessment  and  Plan 
are  not  envisioned  to  be  the  sole  means 
of  deterrence  against  security  incidents. 
All  of  the  security  plans  of  the  National 
Maritime  Security  Initiatives  work  in 
conjunction  to  reduce  the  vulnerability 
of  the  Marine  Transportation  System 
from  various  types  of  attacks  originating 
from  air,  land,  and  sea.  We  recognize 
that  we  impose  a  requirement  for  the 
submission  of  assessments  and  plans  to 
ensure  compliance.  To  reduce  the 
overall  paperwork  burden,  we  allow  a 
single  plan  to  cover  multiple  OCS 
facilities. 

After  further  review  of  §  106.105  and 
discussion  with  the  Minerals 
Management  Service  (MMS),  we  have 
determined  that  there  may  be  OCS 
facilities  acting  as  "hubs"  for  oil 
transportation  that  do  not  meet  the 
production  characteristics  that  are 
regulated  under  this  part.  However,  due 
to  unique  local  conditions,  specific 
intelligence  information,  or  other 
identifiable  and  articulable  risk  factors, 
these  "hub"  facilities  may  be  involved 
in  a  transportation  security  incident. 
Therefore,  on  a  case-by-case  basis,  these 
"hub"  facility  operations  will  be 
reviewed  and,  if  appropriate,  a  MARSEC 
Directive  will  be  issued  to  address  these 
circumstances. 

One  commenter  asked  how  OCS 
facilities  not  directly  regulated  under 
part  106  would  be  regulated. 

As  indicated  in  §  103.100,  all  facilities 
located  in  waters  subject  to  the 
jurisdiction  of  the  U.S.  are  covered  by 
part  103  and  must  comply  with  the 
requirements  in  the  AMS  Plan,  as 
developed  by  the  AMS  Committee. 

Six  commenters  requested  that  the 
Coast  Guard  establish,  without  delay,  an 
AMS  Committee  for  the  OCS  portion  of 
the  Gulf  of  Mexico  as  an  essential  step 
in  moying  the  various  Federal  law 
enforcement  agencies  and  industry 
toward  a  mutual  understanding  of  the 
response  to  a  transportation  security 
incident  on  the  OCS. 

We  intend  to  cover  the  OCS  facilities 
in  the  Gulf  of  Mexico  by  a  single. 
District-wide  AMS  Plan.  The 
establishment  of  an  AMS  Committee  for 
the  OCS  facilities  in  the  Gulf  of  Mexico 
was  discussed  at  recent  Gulf  Safety 
Committee  and  National  Offshore  Safety 
Advisory  Committee  (NOSAC) 
meetings.  We  intend  to  form  an  AMS 
Committee  for  this  area  in  the  near 
future.  Additionally,  owners  and 
operators  of  OCS  facilities  are 
encouraged  to  participate  on  the  AMS 
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Committee  of  the  COTP  zone  that  is 
most  relevant  to  their  operations. 

Twelve  commenters  questioned  our 
compliance  dates.  One  commenter 
stated  that  because  the  lune  2004 
compliance  date  might  not  be  easily 
achieved,  the  Coast  Guard  should 
consider  a  "phased  in  approach"  to 
implementation.  Four  commenters 
asked  us  to  verih"  our  compliance  date 
expectations  and  asked  if  a  facility  can 
"gain  relief  from  these  deadlines  for 
good  reasons. 

The  Maritime  Transportation  Security 
Act  of  2002  (MTSA)  requires  full 
compliance  with  these  regulations  1 
year  after  the  publication  of  the 
temporary  interim  rules,  which  were 
published  on  July  1,  2003.  Therefore,  a 
"phasea  in  approach"  will  not  be 
allowed.  While  compliance  dates  are 
mandator}',  a  vessel  or  facility  owner  or 
operator  could  "gain  relief  from 
making  physical  improvements,  such  as 
installing  equipment  or  fencing,  by 
addressing  the  intended  improvements 
in  the  Vessel  or  Facility  Security  Plan 
and  explaining  the  equivalent  security 
measures  that  will  be  put  into  place 
until  improvements  have  been  made. 

We  are  amending  the  dates  of 
compliance  in  §  106.110(a)  and  (b), 
§  106.115.  and  §  106.410(a)  to  align  with 
the  MTSA  and  the  International  Ship 
and  Port  Facility  Security  Code  (ISPS 
Code)  compliance  dates. 

One  commenter  requested  that  we 
clarifv'  §  105.125,  Noncompliance,  to 
"focus  on  only  those  areas  of 
noncompliance  that  are  the  core 
building  blocks  of  the  facility  security 
program"  stating  that  the  section 
requires  a  "self-report  of  every  minor 
glitch  in  implementation." 

We  did  not  intend  for  §  105.125  to  not 
require  self-reporting  for  minor 
deviations  from  these  regulations  if  they 
are  corrected  immediately.  We  have 
clarified  §§  104.125,  105.125.  and 
106.120  to  make  it  clear  that  owners  or 
operators  are  required  to  request 
permission  from  the  Coast  Guard  to 
continue  operations  when  temporarily 
unable  to  comply  with  the  regulations. 

Two  commenters  stated  that  in  its 
control  and  compliance  measures,  the 
Coast  Guard  should  clarify'  its  legal 
authority  to  establish  a  security  zone 
beyond  its  territorial  sea. 

One  basis  for  the  Coast  Guard  to 
establish  security  zones  in  the  Exclusive 
Economic  Zone  (EEZ)  is  pursuant  to  the 
Ports  and  Waterways  Safety  Act,  33 
U.S.C.  1221  et  seq.  For  example, 
consistent  with  customary  international 
law,  33  U.S.C.  1226  provides  the  Coast 
Guard  with  authority  to  carry  out  or 
require  measures,  including  the 
establishment  of  safety  and  security 


zones,  to  prevent  or  respond  to  an  act 
of  terrorism  against  a  vessel  or  public  or 
commercial  structure  that  is  located 
within  the  marine  environment.  33 
U.S.C.  1222  defines  "marine 
environment"  broadly  to  include  the 
waters  and  fishery  resources  of  any  area 
over  which  the  United  States  asserts 
exclusive  fisher)'  management  authority. 
The  United  States  asserts  exclusive 
fishery  management  authority  in  the 
EEZ.  ' 

We  received  seven  coimnents 
regarding  waivers,  equivalencies,  and 
alternatives.  Three  commenters 
appreciated  the  flexibility  of  the  Coast 
Guard  in  extending  the  opportunity  to 
apply  for  a  waiver  or  propose  an 
equivalent  security  measure  to  satisfy  a 
specific  requirement.  Four  commenters 
requested  detailed  information 
regarding  the  factors  the  Coast  Guard 
will  focus  on  when  evaluating 
applications  for  waivers,  equivalencies, 
and  alternatives. 

The  Coast  Guard  believes  that 
equivalencies  and  waivers  provide 
flexibility  for  vessel  and  facility  owners 
and  operators  with  unique  operations. 
Sections  104.130,  105.130.  and  106.125 
state  that  vessel  or  facility  owners  or 
operators  requesting  waivers  for  any 
requirement  of  part  104,  105,  or  106 
must  include  justification  for  why  the 
specific  requirement  is  unnecessary  for 
that  particular  owner's  or  operator's 
vessel  or  facility  or  its  operating 
conditions.  Section  101.120  addresses 
Alternative  Security  Programs  and 
§  101.130  provides  for  equivalencies  to 
security  measures.  We  intend  to  issue 
guidance  that  will  provide  more 
detailed  information  about  the 
application  procedures  and 
requirements  for  waivers,  equivalencies, 
and  the  Alternative  Security  Program, 

After  further  review  of  parts  101  and 
104  through  106,  we  have  amended 
§§  101.120(b)(3).  104.120(a)(3). 
105.120(c),  and  106.115(c)  to  clarify  that 
a  vessel  or  facility  that  is  participating 
in  the  Alternative  Security  Program 
must  complete  a  vessel  or  facility 
specific  security  assessment  report  in 
accordance  with  the  Alternative 
Security  Program,  and  it  must  be  readily 
available. 

Subpart  B — Outer  Continental  Shelf 
(OCS)  Facility  Security  Requirements 

This  subpart  describes  the 
responsibilities  of  the  facility  owner  or 
operator  and  personnel  relative  to  OCS 
facility  security.  It  includes 
requirements  for  training,  drills, 
recordkeeping,  and  Declarations  of 
Security.  It  identifies  specific  security 
measures,  such  as  those  for  access 


control,  restricted  areas,  and 
monitoring. 

Two  commenters  suggested  that  the 
Coast  Guard  should  not  regulate 
security  measures  but  should  establish 
security  guidelines  based  on  facility 
type,  in  essence  creating  a  matrix  with 
"psk-levels"  and  suggested  measures  for 
facility  security. 

We  cannot  establish  only  guidelines 
because  the  MTSA  and  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974  (SOLAS)  require  us  to  issue 
regulations.  We  have  provided 
performance-based,  rather  than 
prescriptive,  requirements  in  these 
regulations  to  give  owners  or  operators 
flexibility  in  developing  security  plans 
tailored  to  vessels'  or  facilities'  unique 
operations. 

One  commenter  asked  who  would  be 
ensuring  the  integrity  of  security 
training  and  exercise  programs. 

Since  the  events  of  September  11, 
2001,  the  Coast  Guard  has  developed  a 
directorate  responsible  for  port,  vessel, 
and  facility  security.  This  directorate 
oversees  implementation  and 
enforcement  of  the  regulations  found  in 
parts  101  through  106.  Additionally, 
owners  and  operators  of  vessels  and 
facilities  will  be  responsible  for 
recordkeeping  regarding  training,  drills, 
and  exercises,  and  the  Coast  Guard  will 
review  these  records  during  periodic 
inspections. 

Five  commenters  supported  the  Coast 
Guard  in  not  specifically  defining 
training  methods.  Another  commenter 
agrees  with  the  Coast  Guard's  position 
that  the  owner  or  operator  may  certify- 
that  the  persormel  with  security 
responsibilities  are  capable  of 
performing  the  required  functions  based 
upon  the  competencies  listed  in  the 
regulations.  Two  commenters  stated  that 
formal  security  training  for  Facility 
Security  Officers  and  personnel  with 
security  related  duties  become 
mandatory  as  soon  as  possible.  One 
commenter  stated  that  they  were 
concerned  with  the  lack  of  formal 
training  for  Facility  Security  Officers. 

As  we  explained  in  the  temporary 
interim  rule  (68  FR  39263)  (part  101). 
there  are  no  approved  courses  for 
facility  personnel  and  therefore,  we 
intend  to  allow  Facility  Security 
Officers  to  certify'  that  persoiuiel 
holding  a  security  position  have 
received  the  training  required  to  fulfil! 
their  security  duties.  Section  109  of  the 
MTSA  required  the  Secretary  of 
Transportation  to  develop  standards  and 
curricula  for  the  education,  training, 
and  certification  of  maritime  security 
personnel,  including  Facility  Security 
Officers.  The  Secretary'  delegated  that 
authority  to  the  Maritime 
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Administration  (MARAD).  MARAD  has 
developed  model  training  standards  and 
curricula  for  maritime  security 
personnel,  including  the  Facility 
Security  Officer.  In  addition.  MARAD 
intends  to  develop  course  approval  and 
certification  requirements  in  the  near 
future. 

In  the  final  rule  for  "Vessel  Security" 
published  elsewhere  in  today's  Federal 
Register  we  made  amendments  to  the 
responsibilities  of  the  Company 
Security  Officer.  In  this  final  rule,  we 
are  making  conforming  amendments  to 
§  106.205(a)(2)  to  clarify  that  the 
Company  Security  Officer  may  also 
perform  the  duties  of  a  Facility  Security 
Officer. 

Nine  commenters  requested  formal 
alternatives  to  Facility  Security  Officers. 
Company  Security  Officers,  and  Vessel 
Security  Officers  much  like  the 
requirements  of  the  Oil  Pollution  Act  of 
1990.  that  allow  for  alternate  qualified 
individuals. 

Parts  104.  105,  and  106  provide 
flexibility  for  a  Company.  Vessel,  or 
Facility  Security  Officer  to  assign 
security  duties  to  other  vessel  or  facility 
personnel  under  §^  104.210(a)(4), 
104.215(a)(5).  105.205(a)(3).  and 
106.210(a)(3).  An  owner  or  operator  is 
also  allowed  to  designate  more  than  one 
Company.  Vessel,  or  Facility  Security 
Officer.  Becau.se  Company.  Vessel,  or 
Facility  Security  Officer  responsibilities 
are  key  to  security  implementation, 
vessel  and  facility  owners  and  operators 
are  encouraged  to  assign  an  alternate 
Company.  Vessel,  or  Facility  Security 
Officer  to  coordinate  vessel  or  facility 
security  in  the  absence  of  the  primary 
Company.  Vessel,  or  Facilitv  Security 
Officer. 

One  commenter  stated  that  allowing 
the  Vessel  Security  Officer  and  Facility 
Security  Officer  to  perform  collateral 
non-security  duties  is  not  an  adequate 
response  to  risk. 

Security  responsibilities  for  the 
Company.  Vessel,  and  Facility  Security 
Officers  in  parts  104,  105,  and  106  may 
be  assigned  to  a  dedicated  individual  if 
the  owners  or  operators  believe  that  the 
responsibilities  and  duties  are  best 
.served  by  a  person  with  no  other  duties. 

Forty-one  commenters  requested  that 
§§  104.225,  105.215,  and  106.220  be 
either  reworded  or  eliminated  because 
the  requirement  to  provide  detailed 
security  training  to  all  contractors  who 
work  in  a  vessel  or  facility  or  to  facility 
employees,  even  those  with  no  security 
responsibilities  such  as  a  secretary  or 
clerk,  is  impractical,  if  not  impossible. 
The  commenters  stated  that,  unless  a 
contractor  has  specific  security  duties,  a 
contractor  should  only  need  to  know 
how,  when,  and  to  whom  to  report 


anything  unusual  as  well  as  how  to 
react  during  an  emergency.  One 
commenter  suggested  adding  a  new 
section  that  listed  specific  training 
requirements  for  contractors  and 
venders. 

The  requirements  in  §§  104.225, 
105.215,  and  106.220  are  meant  to  be 
basic  security  and  emergency  procedure 
training  requirements  for  all  personnel 
working  in  a  vessel  or  facility.  In  most 
cases,  the  requirement  is  similar  to  the 
basic  safety  training  given  to  visitors  to 
ensure  they  do  not  enter  areas  that 
could  be  harmful.  To  reduce  the  burden 
of  these  general  training  requirements, 
we  allowed  vessel  and  facility  owners 
and  operators  to  recognize  equivalent 
job  experience  in  meeting  this 
requirement.  However,  we  believe 
contractors  need  basic  security  training 
as  much  as  any  other  personnel  working 
on  the  vessel  or  facility.  Depending  on 
the  vessel  or  facility,  providing  basic 
security  training  (e.g.,  how  and  when  to 
report  Information,  to  whom  to  report 
unusual  behaviors,  how  to  react  during 
a  facility  emergency)  could  be  sufficient. 
To  emphasize  this,  we  have  amended 
§§  104.225,  105.215,  and  106.220  to 
clarify  that  the  owners  or  operators  of 
vessels  and  facilities  must  determine 
what  basic  security  training 
requirements  are  appropriate  for  their 
operations. 

One  commenter  agreed  with  our 
inclusion  of  tabletop  exercises  as  a  cost- 
effective  means  of  exercising  the 
security  plan. 

Nine  commenters  stated  that 
companies  should  be  able  to  take  credit 
toward  fulfilling  the  drill  and  exercise 
requirements  for  actual  incidents  or 
threats,  as  under  §  103.515. 

We  agree  that,  during  an  increased 
MARSEC  Level,  vessel  and  facility 
owners  and  operators  may  be  able  to 
take  credit  for  implementing  the  higher 
security  measures  in  their  security 
plans.  However,  there  are  cases  where  a 
vessel  or  facility  implementing  a  Vessel 
or  Facility  Security  Plan  may  not  attain 
the  higher  MARSEC  Level  or  otherwise 
not  be  required  to  implement  sufficient 
provisions  of  the  plan  to  qualify  as  an 
exercise.  Therefore,  we  have  amended 
parts  104,  105,  and  106  to  allow  an 
actual  increase  in  MARSEC  Level  to  be 
credited  as  a  drill  or  an  exercise  if  the 
increase  in  MARSEC  Level  meets 
certain  parameters.  In  the  case  of  OCS 
facilities,  this  type  of  credit  must  be 
approved  by  the  Coast  Guard  in  a 
manner  similar  to  the  provision  found 
in  §  103.515  for  the  AMS  Plan 
requirements. 

Two  commenter^  recommended  that  a 
sentence  be  added  to  the  end  of 
§  105.225(b)(1)  that  reads:  "Short 


domain  awareness  and  other  orientation 
type  training  that  may  be  given  to 
contractor  and  other  personnel 
temporarily  at  the  facility  and  not 
involved  in  security  functions  need  not 
be  recorded."  The  commenters  stated 
that  this  change  would  eliminate  the 
unnecessary'  recordkeeping  for  this 
general  "domain  awareness"  training. 

We  agree  that  the  recordkeeping 
requirements  in  §  105.225  for  training 
are  broad  and  may  capture  training  that, 
while  necessary,  does  not  need  to  be 
formally  recorded.  Therefore,  we  have 
amended  the  requirements  in 
§  105.225(b)(1)  to  only  record  training 
held  to  meet  §  105.210.  We  have  also 
made  corresponding  changes  to 
§  104.235(b)(1)  and  106.230(b)(1). 

We  received  28  comments  regarding 
communication  of  changes  in  the 
MARSEC  Levels.  Most  commenters 
were  concerned  about  the  C^oast  Guard's 
capability  to  communicate  timely 
changes  in  MARSEC  Levels  to  facilities 
and  vessels.  Some  stressed  the 
importance  of  MARSEC  Level 
information  reaching  each  port  area  in 
the  COTP's  zone  and  the  entire 
maritime  industry.  Some  stated  that 
local  Broadcast  Notice  to  Mariners  and 
MARSEC  Directives  are  flawed  methods 
of  communication  and  stated  that  the 
only  acceptable  means  to  communicate 
changes  in  MARSEC  Levels,  from  a 
timing  standpoint,  are  via  email,  phone, 
or  fax  as  established  by  each  COTP. 

MARSEC  Level  changes  are  generally 
issued  at  the  Commandant  level  and 
each  Marine  Safety  Office  (MSO)  will  be 
able  to  disseminate  them  to  vessel  and 
facility  owners  or  operators,  or  their 
designees,  by  various  means 
Communication  of  MARSEC  Levels  will 
be  done  in  the  most  expeditious  means 
available,  given  the  characteristics  of  the 
port  and  its  operations.  These  means 
will  be  outlined  in  the  AMS  Plan  and 
exercised  to  ensure  vessel  and  facility 
owners  and  operators,  or  their 
designees,  are  able  to  quickly 
communicate  with  us  and  vice-versa. 
Because  MARSEC  Directives  will  not  bs 
as  expeditiously  communicated  as  other 
COTP  Orders  and  are  not  meant  to 
communicate  changes  in  MARSEC 
Levels,  we  have  amended  §  101.300  to 
remove  the  reference  to  MARSEC 
Directives. 

Tw-o  commenters  requested  that 
§  104.240(a)  and  (b)(1)  be  amended  to 
specif)'  that  vessels  mu.st  implement 
appropriate  security  measures  before 
interfacing  with  facilities  that  are  not 
located  in  a  port.  We  agree  that  the 
vessel  owner  or  operator,  once  notified 
of  a  change  in  MARSEC  Level,  must 
implement  appropriate  security 
measures  before  interfacing  with  a 


Federal  Register /Vol.  68.  No.  204 /Wednesday.  October 


!00.3  /  Rules  and  Regulations         60549 


facility  that  is  not  located  in  a  port  area. 
Facilities  covered  under  part  105  will  be 
within  a  port:  facilities  located  on  the 
Outer  Continental  Shelf,  however,  may 
not  be  included  in  a  port.  These  OCS 
facilities  should  have  similar  security 
provisions  to  ensure  their  security. 
Therefore,  we  are  amending  §  104.240  to 
ensure  that  the  vessel  owner  or  operator 
is  required  to  implement  appropriate 
security  measures  in  accordance  with  its 
Vessel  Security  Plan  before  interfacing 
with  an  OCS  facility. 

We  received  14  comments  about  the 
length  of  the  effective  period  of  a 
continuing  Declaration  of  Security  for 
each  MARSEC  Level.  Five  commenters 
stated  that  there  is  little  need  to  renew 
a  Declaration  of  Security  every  90  days 
and  that  it  should  instead  be  part  of  an 
annual  review  of  the  Vessel  Security 
Plan.  Three  commenters  stated  that  the 
effective  period  of  MARSEC  Level  1 
should  not  exceed  180  days  while  the 
effective  period  for  MARSEC  Level  2 
should  not  exceed  90  davs.  One 
commenter  noted  that  a  vessel  may 
execute  a  continuing  Declaration  of 
Security  and  assumed  that  this  means 
that  a  Declaration  of  Security  for  a 
regular  operating  public:  transit  system 
that  operates  regularly  is  good  for  the 
duration  of  the  service  route.  Three 
commenters  recommended  that  the 
effective  period  for  a  Declaration  of 
Security  be  either  90  days  or  the  term 
for  which  a  vessel's  service  to  an  OCS 
facility  is  contracted,  whichever  is 
greater.  Two  commenters  recommended 
allowing  ferry  service  operators  and 
facility  operators  to  enact  pre-executed 
MAR.SEC  Level  2  condition  agreements 
rather  than  initiating  a  new  Declaration 
of  Security  at  every  MARSEC  Level 
change. 

We  disagree  with  these  comments  and 
believe  that  continuing  Declaration  of 
Security  agreements  between  vessel  and 
facility  owners  and  operators  should  be 
periodically  reviewed  to  respond  to  the 
frequent  changes  in  operations, 
personnel,  and  other  conditions.  We 
believe  that  the  Declaration  of  Security 
ensures  essential  security-related 
coordination  and  communication 
among  vesseb  and  facilities.  Renewing 
a  continuing  Declaration  of  Security 
agreement  requires  only  a  brief 
interaction  between  vessel  and  facility 
owners  and  operators  to  review  the 
essential  elements  of  the  agreement. 
Additionally,  at  a  heightened  MARSEC 
Level,  that  threat  must  be  assessed  and 
a  new  Declaration  of  Security 
completed.  Less  frequent  review,  such 
as  during  an  annual  or  biannual  review 
of  the  Vessel  Security  Plan,  does  not 
provide  adequate  oversight  of  the 
Declaration  of  Security  agreement  to 


ensure  all  parties  are  aware  of  their 
security  responsibilities. 

Five  commenters  requested  that 
§  104.255(c)  and  (d)  be  amended  so  that 
a  Declaration  of  Security  need  not  be 
exchanged  when  conditions  (e.g.. 
adverse  weather)  would  preclude  the 
exchange  of  the  Declaration  of  Security. 

We  are  not  amending  §  104.255(c)  and 
(d)  because  as  stated  in  §  104.205fb),  if, 
in  the  professional  judgment  of  the 
Master,  a  conflict  between  any  safety 
and  security  requirements  applicable  to 
the  vessel  arises  during  its  operations, 
the  Master  may  give  precedence  to 
measures  intended  to  maintain  the 
safety  of  the  vessel  and  take  such 
temporary  security  measures  as  deemed 
best  under  all  circumstances.  Therefore, 
if  the  Declaration  of  Security  between  a 
vessel  and  facility  could  not  be  safely 
exchanged,  the  Master  would  not  need 
to  exchange  the  Declaration  of  Security 
before  the  interface.  However,  under 
§  104.205(b)(1).  (b)(2),  and  (b)(3),  the 
Master  would  have  to  inform  the  nearest 
COT?  of  the  delay  in  exchanging  the 
Declaration  of  Security,  meet  alternative 
security  measures  considered 
commensurate  with  the  prevailing 
MARSEC  Level,  and  ensure  that  the 
COT?  was  satisfied  with  the  ultimate 
resolution.  In  reviewing  this  provision, 
we  realized  that  a  similar  provision  to 
balance  safety  and  security  was  not 
included  in  parts  105  or  106.  We  have 
amended  these  parts  to  give  the  owners 
or  operators  of  facilities  the 
responsibility  of  resolving  conflicts 
between  safety  and  security. 

Five  commenters  asked  whether  a 
company  could  have  an  agreement  with 
a  facility  that  outlines  the 
responsibilities  of  all  the  company's 
vessels  instead  of  a  separate  Declaration 
of  Security  for  each  vessel.  The 
commenters  stated  that  this  would  make 
the  Declaration  of  Security  more 
manageable  for  companies,  vessels,  and 
facilities  that  frequently  interface  with 
each  other.  One  commenter  raised  a 
similar  concern  regarding  barges  and 
tugs  conducting  bunkering  operations. 
One  commenter  suggested  that 
Declarations  of  Security  not  be  required 
when  the  vessels  and  "their  docking 
facilities"  share  a  common  owner. 

As  stated  in  §§  104.255(e),  105.245(e), 
and  106.250(e),  at  MARSEC  Levels  1 
and  2,  owners  or  operators  may 
establish  continuing  Declaration  of 
Security  procedures  for  vessels  and 
facilities  that  frequently  interface  with 
each  other.  These  sections  do  not 
preclude  owners  and  operators  from 
developing  Declaration  of  Security 
procedures  that  could  apply  to  vessels 
and  facilities  that  frequently  interface. 
However,  as  stated  in  §§  104.255(c)  and 


(d)  and  106.250(d),  at  MARSEC  Level  3. 
all  vessels  and  facilities  required  to 
comply  with  parts  104,  105,  and  106 
must  enact  a  Declaration  of  Security 
agreement  each  time  they  interface.  We 
believe  that,  even  when  under  common 
ownership,  vessels  and  facilities  must 
coordinate  security  measures  at  higher 
MARSEC  Levels  and  therefore  should 
execute  Declarations  of  Security.  For 
MARSEC  Level  1,  only  cruise  ships  and 
vessels  carrying  Certain  Dangerous 
Cargoes  (CDC)  in  bulk,  and  facilities  that 
receive  them,  even  when  under 
common  ownership,  are  required  to 
complete  a  Declaration  of  Security  each 
time  they  interface. 

Two  commenters  did  not  support  the 
restriction  on  the  Facility  Security 
Officer  being  able  to  delegate  authority 
to  other  security  personnel  in  periods  of 
MARSEC  Levels  2  and  3.  The 
commenters  suggested  that  the  Coast 
Guard  use  the  same  language  in 
§  105.245(b),  which  allows  the  Facility 
Security  Officer  to  delegate  authority  to 
a  designated  representative  to  sign  and 
implement  a  Declaration  of  Security  at 
MARSEC  Levels  2  and  3. 

Section  105.205  allows  the  Facility 
Security  Officer  to  delegate  security 
duties  to  other  facility  personnel.  This 
delegation  applies  id  the  authority  of  the 
Facility  Security  Officer  to  sign  and 
implement  a  Declaration  of  Security  at 
MARSEC  Levels  2  and  3.  In  order  to 
clarify  the  regulations,  however,  we  will 
amend  §  105.245(d)  to  include  the 
language  found  in  §  105.245(b).  allowing 
the  Facility  Security  Officer  to  delegate 
this  authority.  We  have  also  made  the 
same  change  in  §  106.250(d). 

Eight  commenters  stated  that  there  is 
significant  confusion  regarding  the 
requirements  to  complete  Declarations 
of  Security,  especially  when  dealing 
with  unmanned  barges.  One  commenter 
asked  if  a  Declaration  of  Security  is 
required  when  an  uimianned  barge  is 
"being  dropped"  at  a  facility  or  when 
"changing  tows." 

We  agree  widi  the  commenter  and  are 
amending  §§  104.255(c)  and  (d).  and 
106.250(d)  to  clarify  that  unmanned 
barges  are  not  required  to  complete  a 
Declaration  of  Security  at  any  MARSEC 
Level.  This  aligns  these  requirements 
with  those  of  §  105.245(d).  At  MARSEC 
Levels  2  and  3.  a  Declaration  of  Security 
must  be  completed  whenever  a  manned 
vessel  that  must  comply  with  this  part 
is  moored  to  a  facility  or  for  the 
duration  of  any  vessel-to-vessel  activity. 

One  commenter  wanted  to  know  who 
will  become  the  arbiter  in  the  event  of 
a  disagreement  between  a  vessel  and  a 
facility,  or  between  two  vessels,  in 
regards  to  the  Declaration  of  .Security. 
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We  do  not  anticipate  this  will  be  a 
frequent  problem.  The  regulation,s  do 
not  provide  for  or  specify  an  arbiter  in 
the  event  that  an  agreement  cannot  be 
reached  for  a  Declaration  of  Security.  It 
is  important  to  note  that  failure  to 
resolve  any  such  disagreement  prior  to 
the  vessel-to-facility  interface  may  result 
in  civil  penalties  or  other  sanctions. 

Five  commenters  suggested  that  we 
add  language  to  the  requirements  for 
security  systems  and  equipment 
maintenance  in  §§  105.250  and  106.255 
to  allow  facility  and  OCS  facility  owners 
or  operators  to  develop  and  follow  other 
procedures  which  the  owner  or  operator 
has  found  to  be  mere  appropriate 
through  experience  or  other  means. 

The  intent  of  the  security  systems  and 
equipment  maintenance  requirement  is 
to  require  the  use  of  the  manufacturer's 
approved  procedures  for  maintenance.  If 
owners  or  operators  have  found  other 
methods  to  be  more  appropriate,  they 
may  apply  for  equivalents  following  the 
procedures  in  §§  105.135  or  106.130. 

Five  commenters  urged  us  to  e.xempt 
OSVs  and  the  facilities  or  OCS  facilities 
they  interact  with  from  the  Declaration 
of  Security  requirements  because  they 
do  not  pose  a  higher  risk  to  persons, 
property,  or  the  environment. 

We  disagree  with  the  commenters, 
and  we  believe  that  the  regulated 
vessels  and  the  facilities  that  they  "* 

interface  with  may  be  involved  in  a 
transportation  security  incident.  In 
addition.  Declarations  of  Security 
ensure  essential  security-related 
coordination  and  communication 
among  vessels  and  facilities. 

Two  commenters  asked  us  to  amend 
§  106.250(f)  to  clarify  that  an  expired 
Declaration  of  Security  (§  106.250(e)(2) 
or  (e)(3))  must  be  replaced  by  a  new- 
Declaration  of  Security,  in  order  for 
there  to  be  a  valid  Declaration  of 
Security. 

Although  we  agree  that  an  expired 
Declaration  of  Security  must  be  replaced 
by  a  new  Declaration  of  Security,  in 
order  for  there  to  be  a  valid  Declaration 
of  Security,  we  believe  that  §  106.250 
needs  no  further  clarification.  We  do  not 
preclude  an  OCS  facility  from  executing 
a  new  Declaration  of  Securitv  in 
accordance  with  ^  106.250. 

Seven  commenters  suggested  that, 
instead  of  requiring  disciplinary 
measures  to  discourage  abuse  of 
identification  systems,  the  Coast  Guard 
should  merely  require  companies  to 
develop  policies  and  procedures  that 
discourage  abuse.  One  commenter 
opposed  provisions  of  these  rules 
relating  to  identification  checks  of 
passengers  and  workers.  The  commenter 
stated  that  these  provisions  threaten 
constitutional  rights  to  privacy,  travel, 


and  association,  and  are  too  broad  for 
their  purpose.  The  commenter  argued 
that  identification  methods  are 
inaccurate  or  unproven  and  can  be 
abused,  and  that  the  costs  of  requiring 
identification  checks  outweigh  the 
proven  benefit. 

We  recognize  the  seriousness  of  the 
commenters'  concerns,  but  disagree  that 
provisions  for  checking  passenger  and 
worker  identification  should  be 
withdrawn  Identification  checks,  by 
themselves,  may  not  ensure  effective 
access  control,  but  they  can  be  critically 
important  in  attaining  access  control. 
Our  ndes  implement  the  MTSA  and  the 
ISPS  Code  by  requiring  vessel  and 
facility  owners  and  operators  to  include 
access  control  measures  in  their  security 
plans.  However,  instead  of  mandating 
uniform  national  measures,  we  leave 
owners  and  operators  free  to  choose 
their  own  access  control  measures.  In 
addition,  our  rules  contain  several 
provisions  that  work  in  favor  of  privacy. 
Identification  systems  must  use 
disciplinary  measiu-es  to  discourage 
abuse.  Owoiers  and  operators  can  take 
advantage  of  rules  allowing  for  the  use 
of  alternatives,  equivalents,  and 
waivers.  Passenger  and  ferry  vessel 
owners  or  operators  are  specifically 
authorized  to  develop  alternatives  to 
passenger  identification  checks  and 
screening.  Signage  requirements  ensure 
that  passengers  and  workers  will  have 
advance  notice  of  their  liability  for 
screening  or  inspection.  Vessel  owners 
and  operators  are  required  to  give 
particular  consideration  to  the 
convenience,  comfort,  and  personal 
privacy  of  vessel  personnel.  Taken  as  a 
whole,  these  rules  strike  the  proper 
balance  between  implementing  the 
MTSA's  provisions  for  deterring 
transportation  security  incidents  and 
preserving  constitutional  rights  to 
privacy,  travel,  and  association. 

Four  commenters  asked  for 
amendments  to  §§  105.255(c)(2)  and 
106.260(c)(2)  to  include  coordination 
with  aircraft  identification  systems, 
when  practicable,  in  addition  to 
coordination  with  vessel  identification 
systems  as  a  required  access  control 
measure. 

We  agree  with  the  commenters.  and 
have  amended  §§  105.255(c)(2)  and 
106.260(c)(2)  to  reflect  this  clarification. 
Most  facilities,  including  OCS  facilities, 
are  accessible  by  multiple  forms  of 
transportation;  therefore,  coordination 
with  identification  systems  used  by 
those  forms  of  transportation  should 
enhance  security. 

One  commenter  asked  if  the  Coast 
Guard  would  issue  guidelines  on 
screening. 


The  Coast  Guard  intends  to 
coordinate  with  the  Transportation 
Security  Administration  (TSA)  and  the 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  in  publishing 
guidance  on  screening  to  ensure  that 
such  guidance  is  consistent  with 
intermodal  policies  and  standards  of 
TSA,  and  the  standards  and  programs  of 
BCBP  for  the  screening  of  international 
passengers  and  cargo.  Additionally. 
TSA  is  developing  a  list  of  items 
prohibited  from  being  carried  on  board 
passenger  vessels. 

One  commenter  asked  if  there  is  a 
difference  between  the  terms 
"screening"  and  "inspection"  as  used  in 
§  104.265(e)(2),  requiring  conspicuously 
posted  signs. 

In  33  CFR  subchapter  H,  the  terms 
"screening"  and  "inspection"  fully 
reflect  the  types  of  examinations  that 
may  be  conducted  under  §§  104.265. 
105.255.  and  106.260.  Therefore,  boUi 
terms  are  included  to  maximize  clarity. 

Eight  commenters  suggested  that 
access  control  on  board  OCS  facilities 
only  be  required  when  an  unscheduled 
vessel  is  forced  to  discharge  passengers 
for  emergency  reasons,  and  that  the 
provisions  of  §  105.255  and  §  106.260  be 
the  responsibility  of  the  shoreside 
facility  and  the  vessel  owner.  The 
commenter  stated  that  the  need  to 
duplicate  the  process  at  the  facility  is 
wasteful.  The  commenters  asked  for 
amendments  to  §  105.255  and  §  106.260 
in  order  to  make  clear  that  security 
controls  should  be  established 
shoreside. 

The  Coast  Guard  believes  that  access 
control  must  be  established  to  ensure 
that  the  people  on  board  any  vessel  or 
facility  are  identified  and  permitted  to 
be  there.  We  recognize  that  access 
control  and  personal  identification 
checks  at  both  the  shoreside  and  OCS 
facility  could  be  duplicative,  and  did 
not  intend  to  require  this  duplication, 
unless  needed.  Our  regulations  provide 
the  flexibility  to  integrate  shoreside 
screening  into  OCS  facility  security 
measures.  We  note,  however,  that  the 
OCS  facility  owner  or  operator  retains 
ultimate  responsibility  for  ensuring  that 
access  control  measures  are 
implemented.  This  means  that  where 
integrated  shcreside  screening  is 
implemented,  the  OCS  facility  owTier  or 
operator  should  have  a  means  to  verify 
that  the  shoreside  screening  is  being 
done  in  accordance  with  the  Facility 
Security  Plan  and  these  regulations. 
Even  if  integrated  shoreside  screening  is 
arranged,  the  OCS  Facility  Securitv  Plan 
must  also  contain  access  control 
provisions  for  vessels  or  other  types  of 
transportation  conveyances  that  do  not 
regularly  call  on  the  OCS  facility  or 
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might  not  use  the  designated  shoreside 
screening  process. 

We  are  amending  §  104.265(b)  to 
include  a  verb  in  the  sentence  for 
clarity.  We  are  also  mirroring  this 
clarification  in  ^§  105.255(b)  and 
106.260(b). 

We  are  amending  §  106.265(c)  to 
clarify  the  requirement  by  removing  an 
extraneous  word. 

Nine  commenters  were  concerned 
about  the  designation  of  restricted  areas. 
Six  commenters  requested  that  the  Coast 
Guard  clarif\'  the  wording  in 
§§  104.270(b)  and  105.260(b)  which 
states  "Restricted  areas  must  include,  as 
appropriate:"  because  it  is  contradictor;' 
to  impose  a  requirement  with  the  word 
"must,"  while  offering  the  flexibility  by 
stating  "as  appropriate."  One 
commenter  stated  that  the  provision  that 
allows  owners  or  operators  to  designate 
their  entire  facility  as  a  restricted  area 
could  result  in  areas  being  designated  as 
restricted  without  any  legitimate 
security  reason. 

We  believe  that  the  current  wording 
of  §§  104.270(b),  105.260(b),  and 
106.265(b)  is  acceptable.  While  the 
word  "must"  requires  owners  or 
operators  to  designate  restricted  areas, 
the  word  "appropriate"  allows 
flexibility  for  owners  or  operators  to 
restrict  areas  that  are  significant  to  th'eir 
operations.  The  regulations  provide  for 
the  entire  facility  to  be  designated  as  a 
restricted  area,  whereby  a  facility  owner 
or  operator  would  then  be  required  to 
provide  appropriate  security  measures 
to  prevent  unauthorized  access  into  the 
entire  facility. 

We  received  ten  comments 
questioning  our  use  of  the  words 
"continuous"  or  "continuously"  in  the 
regulations.  Four  commenters  requested 
that  we  amend  language  in  §  104.245(b) 
by  replacing  the  word  "continuous" 
with  the  word  "continual."  stating  that 
"continuous"  implies  that  there  must  be 
constant  and  uninterrupted 
communications.  One  commenter 
requested  that  we  amend  language  in 
§  104.285(a)(1)  by  replacing  the  word 
"continuously"  with  the  word 
"continually."  stating  that 
"continuously"  implies  that  there  must 
be  constant  and  uninterrupted 
application  of  the  security  measure.  One 
commenter  requested  that  we  amend 
language  in  §  106.275  to  replace  the 
word  "continuously"  with  the  word 
"frequently."  One  commenter 
recommended  that  instead  of  using  the 
word  "continuously"  in  §  105.275,  the 
Coast  Guard  revise  the  definition  of 
monitor  to  mean  a  "systematic  process 
for  providing  surveillance  for  a  facility." 
One  commenter  stated  that  the 
continuous  monitoring  requirements  in 


§  106.275  place  a  significant  burden  on 
the  owners  and  operators  of  OCS 
facilities  because  increased  staff  levels 
would  be  necessary  to  keep  watch  not 
only  in  the  facility,  but  also  in  the 
surrounding  area. 

We  did  not  amend  the  language  in 
§§  104.245(b).  105.235(b),  or  106.240(b) 
because  the  sections  require  that 
communications  systems  and 
procedures  must  allow  for  "effective 
and  continuous  communications."  This 
means  that  vessel  ovsmers  or  operators 
must  always  be  able  to  communicate, 
not  that  they  must  always  be 
communicating.  Similarly.  §§  104.285, 
105.275,  and  106.275,  as  a  general 
requirement,  require  vessel  and  facility 
owners  or  operators  to  have  the 
capability  to  "continuously  monitor." 
This  means  that  vessel  and  facility 
owners  or  operators  must  always  be  able 
to  monitor.  VVe  have  amended 
§§  104.285(b)(4)  and  106.275(b)(4)  to  use 
the  word  "continuously"  instead  of 
"continually"  to  be  consistent  with 
§  105.275(bj(l).  This  general 
requirement  is  further  refined  in 
§§  104.285.  105.275.  and  106.275.  in 
that  the  Vessel  and  Facility  Security 
Plans  must  detail  the  measures 
sufficient  to  meet  the  monitoring 
requirements  at  the  three  M.^RSEC 
Levels. 

One  commenter  stated  that  the 
provision  to  mandate  restricted  areas  on 
board  OCS  facdities  should  be  removed 
from  the  rule,  arguing  that  limiting 
access  during  an  emergency  should  not 
be  tolerated. 

If  the  security  assessment  and  plan  for 
the  OCS  facility  does  not  take  into 
account  access  to  restricted  areas  during 
an  emergency  situation,  it  may  hinder 
effective  response.  Therefore,  we  have 
included  several  provisions  to  ensure 
that  the  security  assessment  and  plan 
tor  the  OCS  facility  address  this  issue, 
such  as  in  §§  106.205(d)(10),  106.280(b). 
and  106.305(c)(l)(vii). 

One  commenter  suggested  that  this 
regulation  contain  provisions  to  allow 
vessels  to  continue  fishing  in  or  around 
OCS  facilities.  The  commenter  was 
concerned  that  any  effort  to  prevent 
access  to  areas  around  these  facilities 
would  cause  severe  economic  hardship 
to  a  large  number  of  charterboat 
businesses. 

The  security  regulations  do  not 
contain  any  provisions  that  specifically 
restrict  fishing  around  OCS  facilities. 
The  OCS  facility  owner  or  operator  may, 
however,  restrict  some  areas  as  part  of 
the  facility's  security  measures.  We  do 
not  believe  that  part  106  will  cause  a 
hardship  for  vessels  that  fish  around 
OCS  facilities  because  part  106  regulates 
only  approximately  1  percenl  of  all 


those  facilities  and  because  such 
restricted  areas  will  likely  be  designated 
only  during  periods  of  heightened 
security. 

Two  commenters  encouraged  the 
formal  training  of  Coast  Guard  Port  State 
Control  officers  in  enforcing  these 
regulations  to  include  the  details  of 
security  systems  and  procedures, 
security  equipment,  and  the  elements  of 
knowledge  required  of  the  Vessel 
Security  Officer  and  Facility  Security 
Officer. 

The  Coast  Guard  conducts 
comprehensive  training  of  its  personnel 
involved  in  ensuring  the  safety  and 
security  of  facilities  and  commercial 
vessels.  We  continually  update  our 
curriculum  to  encompass  new 
requirements,  such  as  the  Port  State 
Control  provisions  of  the  ISPS  Code. 
This  training,  however,  is  beyond  the 
scope  of  this  final  rule. 

Subpart  C — Outer  Continental  Shelf 
(OCS)  Facility  Security  Assessment 
(FSA) 

This  subpart  describes  the  content 
and  procedures  for  Facility  Security 
Assessments. 

We  received  22  comments  pertaining 
to  sensitive  security  information  and  its 
disclosure.  Twelve  commenters 
requested  that  the  Coast  Guard  delete 
the  requirements  that  the  Facility 
Security  Assessment  or  Vessel  Security 
Assessment  be  included  in  the 
submission  of  the  Facility  Security  Plan 
or  Vessel  Security  Plan  respectively, 
stating  that  the  security  assessments  are 
of  such  a  sensitive  nature  that  risk  of 
disclosure  is  too  great.  Four  commenters 
stated  that  the  form  CG-6025  "Facility 
Vulnerability  and  Security  Measures 
Summary"  should  be  sufficient  for  the 
needs  of  the  Coast  Guard  and  would 
promote  facility  security.  Two 
commenters  stated  that  there  are  too 
many  ways  for  the  general  public  to  gain 
access  to  sensitive  security  information. 
One  commenter  stated  that  it  was  not 
clear  how  the  Coast  Guard  would 
safeguard  sensitive  security  information. 
One  commenter  stated  that  training  for 
personnel  in  parts  of  the  Facility 
Security  Plan  should  not  require  access 
to  the  Facility  Security  Assessment. 

Sections  104.405,  105.405.  and 
106.405  require  that  the  security 
assessment  report  be  submitted  with  the 
respective  security  plans.  We  believe 
that  the  security  assessment  report  must 
be  submitted  as  part  of  the  security  plan 
approval  process  because  it  is  used  to 
determine  if  the  security  plan 
adequately  addresses  the  security 
requirements  of  the  regulations.  The 
information  provided  in  form  CG-6025 
will  be  used  to  assist  in  the 
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development  of  AMS  Plans.  The 
security  assessments  are  not  required  to 
be  submitted.  To  clarify  that  the  report, 
not  the  assessment,  is  what  must  be 
submitted  with  the  Vessel  or  Facility 
Security  Plan,  we  are  amending 
§  104.305  to  add  the  word  "report" 
where  appropriate.  We  have  also 
amended  §§  105.305  and  106.305  for 
facilities  and  OCS  facilities, 
respectively.  Additionally  we  have 
amended  these  sections  so  that  the 
Facility  Security  Assessment  report 
requirements  mirror  the  Vessel  Security 
Assessment  report  requirements.  All  of 
these  requirements  were  included  in  our 
original  submission  to  OMB  for 
"Collection  of  Information"  approval, 
and  there  is  no  associated  increase  in 
burden  in  our  collection  of  information 
summary.  We  also  acknowledge  that 
security  assessments  and  security 
assessment  reports  have  sensitive 
security  information  within  them,  and 
that  thev  should  be  protected  under 
^i?  104.400(c),  105.400(c),  and 
106.400(c).  We  are  also  amending 
§§  104.305.  105.305,  and  106.305  to 
clarifv'  that  all  security  assessments, 
security  assessment  reports,  and 
security  plans  need  to  be  protected  from 
unauthorized  disclosure.  The  Coast 
Guard  has  already  instituted  measures 
to  protect  sensitive  security  information, 
such  as  security  assessment  reports  and 
security  plans,  from  disclosure. 

Ten  commenters  addressed  the 
disclosure  of  security  plan  information. 
One  commenter  seemed  to  advocate 
making  security  plans  public.  One 
commenter  was  concerned  that  plans 
will  be  disclosed  under  the  Freedom  of 
Information  Act  (FOIA).  One  commenter 
requested  that  mariners  and  other 
employees  whose  normal  working 
conditions  are  altered  by  a  Vessel  or 
Facility  Security  Plan  be  granted  access 
to  sensitive  securitv  information 
contained  in  that  plan  on  a  need-to- 
know  basis.  One  commenter  stated  that 
Company  Security  Officers  and  Facility 
Security  Officers  should  have 
reasonable  access  to  AMS  Plan 
information  on  a  need-to-know  basis. 
One  commenter  stated  that  the  Federal 
government  must  preempt  State  law  in 
instances  of  sensitive  security 
information  because  of  past  experience 
with  State  laws  that  require  full 
disclosure  of  public  documents.  Three 
commenters  supported  our  conclusion 
that  the  MTSA  and  our  regulations 
preempt  any  conflicting  State 
requirements.  Another  commenter  is 
particularly  pleased  to  observe  the 
strong  position  taken  by  the  Coast  Guard 
in  support  of  Federal  preemption  of 
possible  State  and  local  security 


regimes.  One  commenter  supported  our 
decision  to  designate  security 
assessments  and  plans  as  sensitive 
security  information. 

Portions  of  security  plans  are 
sensitive  security  information  and  must 
be  protected  in  accordance  with  49  CFR 
part  1520.  Only  those  persons  specified 
in  49  CFR  part  1520  will  be  given  access 
to  sensitive  security  information 
portions  of  the  security  plans.  In 
accordance  with  49  CFR  part  1520  and 
pursuant  to  5  U.S.C.  552(b)(3),  sensitive 
security  information  is  exempt  from 
disclosure  under  FOIA.  However, 
§§  104.220,  104.225.  105.210,  105.215, 
106.215,  and  106.220  of  these  rules  state 
that  vessel  and  facility  personnel  must 
have  knowledge  of  relevant  provisions 
of  the  security  plan.  Therefore,  vessel 
and  facility  owners  or  operators  will 
determine  which  provisions  of  the 
security  plans  are  accessible  to 
crewmembers  and  other  personnel. 
Additionally,  COTPs  will  determine 
what  portions  of  the  AMS  Plan  are 
accessible  to  Company  or  Facility 
Security  Officers. 

Information  designated  as  sensitive 
security  information  is  generally  exempt 
under  FOIA,  and  TSA  has  concluded 
that  State  disclosure  laws  that  conflict 
with  49  CFR  part  1520  are  preempted  by 
that  regulation.  46  U.S.C.  70103(d)  also' 
provides  that  the  information  developed 
under  this  regulation  is  not  required  to 
be  disclosed  to  the  public. 

Two  commenters  stated  that  our 
regulations  suggest  that  information 
designated  as  sensitive  security 
information  is  exempt  from  FOIA.  One 
commenter  suggested  that  all 
documentation  submitted  under  this 
rule  be  done  pursuant  to  the  Homeland 
Security  Act  of  2002,  to  afford  a  more 
legally  definite  protection  against 
disclosure. 

"Sensitive  security  information"  is  a 
designation  mandated  by  regulations 
promulgated  by  TSA  and  may  be  found 
in  49  CFT^  part  1520.  These  regulations 
state  that  information  designated  as 
sensitive  security  information  may  not 
be  shared  with  the  general  public.  FOIA 
exempts  from  its  mandator}-  release 
provisions  those  items  that  other  laws 
forbid  from  public  release.  Thus, 
security  assessments,  seciu-ity 
assessment  reports,  and  security  plans, 
which  should  be  designated  as  sensitive 
security  information,  are  all  exempt 
from  release  under  FOIA. 

Four  commenters  requested  that  the 
Company  and  the  Facility  Security 
Officers  be  given  access  to  the 
"vulnerability  assessment"  done  by  the 
COTP  to  facilitate  the  development  of 
the  Facility  Security  Plan  and  ensure 


that  the  Facility  Security  Plan  does  not 
conflict  with  the  AMS  Plan. 

The  AMS  Assessments  directed  by  the 
Coast  Guard  are  broader  in  scope  than 
the  required  Facility  Security 
Assessments.  The  AMS  Assessment  is 
used  in  the  development  of  the  AMS 
Plan,  and  it  is  a  collaborative  effort 
between  Federal,  State,  Indian  Tribal 
and  local  agencies  as  well  as  vessel  and 
facility  owners  and  other  interested 
stakeholders.  The  AMS  Assessments  are 
sensitive  security  information.  Access  to 
these  assessments,  therefore,  is  limited 
under  49  CFR  part  1520  to  those  persons 
with  a  legitimate  need-to-know  (e.g.. 
Facility  Security  Officers  who  need  to 
align  Facility  Security  Plans  with  the 
AMS  Plan,  may  be  deemed  to  have  naed 
to  know  sensitive  security  information). 
In  addition,  the  potential  conflicts 
between  security  plans  and  the  AMS 
Plan  will  be  identified  during  the 
Facility  Security  Plan  approval  process. 

Six  commenters  suggested  that  a 
template  for  security  assessments  and 
plans  be  provided  for  affected  entities. 
One  commenter  specifically  asked  for 
guidance  templates  for  barge  fleeting 
facilities. 

We  intend  to  develop  guidelines  for 
the  development  of  security  assessments 
and  plans.  Additionally,  the  regulations 
allow  owners  and  operators  of  facilities 
and  vessels  to  implement  Alternative 
Security  Programs.  This  would  allow 
owners  and  operators  to  participate  in  a 
development  process  with  other 
industry'  groups,  associations,  or 
organizations.  We  anticipate  that  one 
such  Alternative  Security  Program  will 
include  a  template  for  barge  fleeting 
facilities. 

One  commenter  asked  for  clarification 
of  the  terms  "self  assessments," 
"security  assessments."  "risk/threat 
assessments."  and  "on-scene  surveys." 

Risk/threat  assessments  and  self 
assessments  are  not  specifically  defined 
in  the  regulations,  but  refer  to  the 
general  practices  of  assessing  where  a 
vessel  or  facility  's  at  risk.  The 
assessments  required  in  parts  104 
through  106  must  take  into  account 
threats,  consequences,  and 
vulnerabilities:  therefore,  they  are  most 
appropriately  titled  "security 
assessments."  This  title  also  aligns  with 
the  ISPS  Code.  To  clarif>'  that 
§§  101.510  and  105.205  address  security 
assessments  required  by  subchapter  H, 
we  have  amended  these  sections  to 
change  the  term  "risk"  to  the  more 
accurate  term  "security."  "On-scene 
surveys"  are  explained  in  the  security 
assessment  requirements  of  parts  104, 
105,  and  106.  As  explained  in 
§  104.305(b),  for  example,  the  purpose 
of  an  on-scene  survey  is  to  "verify  or 
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collect  information"  required  to  compile 
background  information  and  "consists 
of  an  actual  survey  that  examines  and 
evaluates  existing  vessel  protective 
measures,  procedures,  and  operations." 
An  on-scene  survey  is  part  of  a  security 
assessment. 

One  commenter  stated  that  if  a 
Facility  Security  Assessment  determines 
a  threat  that  is  outside  the  scope  of  what 
is  appropriate  to  include  in  the  Facility 
Security  Plan,  the  threat  should  be 
included  as  part  of  the  AMS  Plan. 

We  agree  with  the  commenter.  The 
AMS  Plan  is  more  general  in  nature  and 
takes  into  account  those  threats  that 
may  affect  the  entire  port,  or  a  segment 
of  the  port.  As  such,  the  AMS  Plan 
should  be  designed  to  take  into  account 
those  threats  that  are  larger  in  scope 
than  those  threats  that  should  be 
considered  for  individual  facilities.  To 
focus  the  Facility  Security  Assessments 
on  their  port  interface  rather  than  the 
broader  requirement,  we  have  amended 
§§105.305(c)(2){viii),(ix)and  106.305 
{c)(2)(v)  to  reflect  that  the  assessment  of 
the  facility  should  take  into 
consideration  the  use  of  the  facility  as 
a  transfer  point  for  a  weapon  of  mass 
destruction  and  the  impact  of  a  vessel 
blocking  the  entrance  to  or  area 
surrounding  a  facility. 

We  received  four  comments  regarding 
the  use  of  third  party  companies  to 
conduct  security  assessments.  Two 
commenters  asked  if  we  will  provide  a 
list  of  acceptable  assessment  companies 
because  of  the  concern  that  the 
vulnerability  assessment  could  "fall  into 
the  wrong  hands."  One  commenter 
requested  that  the  regulations  define 
"appropriate  skills"  that  a  third  party 
must  have  in  ordor  to  aid  in  the 
development  of  security  assessments. 
One  commenter  stated  that  the  person 
or  company  conducting  the  assessment 
might  not  be  reliable. 

We  will  not  be  providing  a  list  of 
acceptable  assessment  companies,  nor 
will  we  define  "appropriate  skills."  It  is 
the  responsibility  of  the  vessel  or 
facility  owner  or  operator  to  vet 
companies  that  assist  them  in  their 
security  assessments  In  the  temporarv 
interim  rule  (68  FR  39254]  (part  101).' 
we  stated,  "we  reference  ISPS  Code, 
part  B,  paragraph  4.5.  as  a  list  of 
competencies  all  owners  and  operators 
should  use  to  guide  their  decision  on 
hiring  a  company  to  assist  with  meeting 
the  regulations.  We  may  provide  further 
guidance  on  competencies  for  maritime 
security  organizations,  as  necessary,  but 
do  not  intend  to  list  organizations, 
provide  standards  within  the 
regulations,  or  certify'  organizations." 
We  require  security  assessments  to  be 
protected  from  unauthorized  diselosures 


and  will  enforce  this  requirement, 
including  through  the  penalties 
provision  under  §  101.415. 

After  further  review  of  subpart  C  of 
parts  104,  105,  and  106.  we  are 
amending  §§  104.310,  105.310.  and 
106.310  to  state  that  the  security 
assessment  must  be  reviewed  and 
updated  each  time  the  security  plan  is 
revised  and  when  the  security  plan  is 
submitted  for  reapproval. 

Two  commenters  asked  for 
clarification  regarding  the  reference  to 
§  105.415,  "Amendment  and  audit," 
found  in  §  105.310(a). 

We  reviewed  §  105.310(a)  and  have 
corrected  the  reference  to  read 
"§  105.410."  We  meant  for  the  Facility 
Security  Assessment  report  to  be 
included  with  the  Facility  Security  Plan 
when  that  plan  is  submitted  to  the  Coast 
Guard  for  approval  under  §  105.410.  We 
are  also  amending  §§  105.415  and 
106.310  to  make  similar  corrections  to 
references. 

Subpart  D — Outer  Continental  Shelf 
(OCS)  Facility  Security  Plan  (FSPj 

This  subpart  describes  the  content, 
format,  and  processing  for  Facility 
Security  Plans, 

One  commenter  recommended  that 
the  inter\'al  for  audits  of  the  OCS 
Facility  Security  Plan  be  changed  to 
biennial  to  be  consistent  with  the  audit 
requirements  for  emergency  response 
plans. 

The  annual  audit  certifies  that  the 
OCS  Facility  Security  Plan  continues  to 
meet  the  applicable  requirements  of  part 
106.  We  believe  that  annual  audits  are 
necessar}'  because  the  OCS  Facility 
Security  Plan,  as  a  living  document, 
should  be  continuously  updated  to 
incorporate  changes  or  lessons  learned 
from  drills  and  exercises. 

Three  commenters  recommended  that 
this  rule  be  amended  to  close  "the  gap" 
in  the  plan-approval  process  to  address 
the  period  of  time  between  December 
29,  2003.  and  July  1.  2004.  Another 
commenter  suggested  submitting  the 
Facility  Security  Plan  for  review  and 
approval  for  a  new  facility  "within  six 
months  of  the  facility  owner  or 
operator's  intent  of  operating  it." 

We  agree  that  the  regulations  do  not 
specify  plan-submission  lead  time  for 
vessels,  facilities,  and  OCS  facilities  that 
come  into  operation  after  December  29, 
2003,  and  before  July  1,  2004.  The 
owners  or  operators  of  such  vessels, 
facilities,  and  OCS  facilities  are 
responsible  for  ensuring  they  have  the 
necessary  security  plans  submitted  and 
approved  by  July  1.  2004,  if  they  intend 
to  operate.  We  have  amended 
§§  104.410,  105.410,  and  106,410  to 
clarify  the  plan-submission 


requirements  for  the  various  dates 
before  July  1,  2004,  and  after  this  date. 

Thirty  commenters  commended  the 
Coast  Guard  for  providing  an  option  for 
an  Alternative  Security  Program  as 
described  in  §  101.120(b)  and  urged  the 
Coast  Guard  to  approve  these  programs 
as  soon  as  possible. 

We  believe  the  provisions  in 
§  101.120(b)  will  provide  greater 
flexibility  and  will  help  owners  and 
operators  meet  the  requirements  of  these 
rules.  We  will  review  Alternative 
Security  Program  submissions  in  a 
timely  manner  to  determine  if  thev 
comply  with  the  security  regulations  for 
their  particular  segment.  Additionally, 
we  have  amended  §§  104.410(a)(2), 
105.115(a),  105.410(a)(2),  106.110(a). 
and  106.410(a)(2),  to  clarify  the 
submission  requirements  for  the 
Alternative  Security  Program. 

After  fmlher  review  of  the 
"Submission  and  approval" 
requirements  in  §§  101.120,  104.410, 
105.410.  and  106.410.  we  have  amended 
the  requirements  to  clarify  that  security 
plan  submissions  can  be  returned  for 
revision  during  the  approval  process. 

We  received  15  comments  about  the 
process  of  amending  and  updating  the 
security  plans.  Five  commenters 
requested  that  they  be  exempted  from 
auditing  whenever  they  make  minimal 
changes  to  the  security  plans.  Two 
commenters  stated  that  it  should  not  be 
necessar}'  to  conduct  both  an 
amendment  review  and  a  full  audit  of 
security  plans  upon  a  change  in 
ownership  or  operational  control.  Three 
commenters  requested  a  de  minimis 
exemption  to  the  requirement  that 
security  plans  be  audited  whenever 
there  are  modifications  to  the  vessel  or 
facility.  Seven  commenters  stated  that 
the  rule  should  be  revised  to  allow  the 
immediate  implementation  of  security 
measures  without  having  to  propose  an 
amendment  to  the  security  plans  at  least 
30  days  before  the  change  is  to  become 
effective.  The  commenters  stated  that 
there  is  something  "conceptually 
wrong"  with  an  owner  or  operator 
having  to  submit  proposed  amendments 
to  security  plans  for  approval  when  the 
amendments  are  deemed  necessary"  to 
protect  vessels  or  facilities. 

The  regulations  require  that  upon  a 
change  in  ownership  of  a  vessel  or 
facility,  the  security  plan  must  be 
audited  and  include  the  name  and 
contact  information  of  the  new  owner  or 
operator.  This  will  enable  the  Coast 
Guard  to  have  the  most  current  contact 
information.  Auditing  the  security  plan 
is  required  to  ensure  that  any  changes 
in  personnel  or  operations  made  by  the 
new  owmer  or  operator  do  not  conflict 
with  the  approved  security  plan.  The 
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regulations  state  that  the  security  plan 
must  be  audited  if  there  have  been 
significant  modifications  to  the  vessel  or 
facility,  including,  but  not  limited  to. 
their  physical  structure,-  emergency 
response  procedures,  security  measures, 
or  operations.  These  all  represent 
significant  modifications.  Therefore,  we 
are  not  going  to  create  an  exception  in 
the  regulation.  We  recognize  that  the 
regulations  requiring  that  proposed 
amendments  to  security  plans  be 
submitted  for  approval  30  days  before 
implementation  could  be  construed  as 
an  impediment  to  taking  necessary 
security  measures  in  a  timely  manner. 
The  intent  of  this  requirement  is  to 
ensure  that  amendments  to  the  security 
plans  are  reviewed  to  ensure  they  are 
consistent  with  and  supportable  by  the 
security  assessments.  It  is  not  intended 
to  be,  nor  should  it  be.  interpreted  as 
precluding  the  owner  or  operator  from 
the  timely  implementation  of  additional 
security  measures  above  and  beyond 
those  enumerated  in  the  approved 
security  plan  to  address  exigent  security 
situations.  Accordingly  we  have 
amended  §§  104.415.  105.415,  and 
106.415  to  add  a  clause  that  allows  for 
the  immediate  implementation  of 
additional  security  measures  to  address 
exigent  security  situations. 

Additional  Changes 

During  ous  review  of  this  part,  we 
noted  that  a  section  required  a  non- 
substantive editorial  change,  such  as 
accurately  completing  a  list.  The  section 
is  §106.2'75(a)(l).  In  addition,  the  part 
heading  in  this  part  has  been  amended 
to  align  with  all  the  part  headings 
within  this  subchapter. 

Regulatory  Assessment 

This  final  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessm.3nt  nf  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  final  assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  the  comments  on  the 
assessment,  our  responses,  and  a 
summary  of  the  assessment  follow. 

One  commenter  suggested  taking  into 
greater  account  the  risk  factors  of  the 
facility  and  vessel  as  a  whole,  rather 
than  simply  relying  on  one  factor,  such 
as  the  capacity  of  a  vessel  as  well  as  the 
cost-benefit  of  facility  security  to  all  of 
the  business  entities  that  make  up  a 
facility. 


The  Coast  Guard  considered  an 
extensive  list  of  risk  factors  when 
developing  these  regulations  including, 
but  not  limited  to,  vessel  and  facility 
type,  the  nature  of  the  commerce  in 
which  the  entity  is  engaged,  potential 
trade  routes,  accessibility  of  facilities, 
gross  tormage,  and  passenger  capacity. 
Our  Cost  Assessments  and  Regulatory 
Flexibility  Act  Analyses  for  both  the 
temporary  interim  rules  and  the  final 
rules  are  available  in  the  docket,  and 
they  account  for  companies  as  whole 
business  entities,  not  individual  vessels 
or  facilities. 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  pursuant  to  regulations 
promulgated  by  other  Federal  and  State 
agencies,  many  companies  already  have 
spent  a  substantial  amount  of  money 
and  resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
assessment  do  not  include  security 
measures  these  companies  have  already 
taken  to  enhance  security.  Because  the 
changes  in  this  final  rule  do  not  affect 
the  original  cost  estimates  presented  in 
the  temporary  interim  rule  (68  FR 
39341)  (part  106),  the  costs  remain 
unchanged. 

The  Coast  Guard  realizes  that  every 
company  engaged  in  maritime 
commerce  will  not  implement  this  final 
rule  exactly  as  presented  in  the 
assessment.  Depending  on  each 
company's  choices,  some  companies 
could  spend  much  less  than  what  is 
estimated  herein  while  others  could 
spend  significantly  more.  In  general,  the 
Coast  Guard  assumes  that  each  company 
will  implement  this  final  rule 
differently  based  on  the  types  of  OCS 
facilities  it  owns  or  operates  and 
whether  it  engages  in  international  or 
domestic  trade. 

This  final  rule  will  affect  about  40 
OCS  facilities  under  U.S.  jurisdiction, 
(current  and  future  OCS  facilities). 
These  OCS  facilities  engage  in  exploring 
for,  developing,  or  producing  oil, 
natural  gas.  or  mineral  resources.  To 
determine  the  number  of  OCS  facilities, 
we  used  data  that  the  Mineral 
Management  Service  (MMS)  has 
identified  as  nationally  critical  OCS  oil 
and  gas  infrastructure.  These  OCS 
facilities  meet  or  exceed  any  of  the 
following  operational  threshold 
characteristics: 

(1)  OCS  facility  hosts  more  than  150 
persons  for  12  hours  or  more  in  each  24- 
hour  pericxi  continuously  for  30  days  or 
more; 

(2)  Production  greater  than  100,000 
(one  hundred  thousand)  barrels  of  oil 
per  day;  o: 


(3)  Production  greater  than 
200.000.000  (two  hundred  million) 
cubic  feet  of  natural  gas  per  day. 

The  estimated  cost  of  complying  with 
the  final  rule  is  present  value  $37 
million  (2003-2012,  7  percent  discount 
rate).  In  the  first  year  of  compliance,  the 
cost  of  security  assessments  and  plans, 
training,  personnel,  and  paperwork  is  an 
estimated  S3  million  (non-discounted). 
Following  initial  implementation,  the 
annual  cost  of  compliance  is  an 
estimated  S5  million  (non-discounted). 

Approximately  80  percent  of  the 
initial  cost  of  the  final  rule  is  for 
assigning  and  establishing  Company 
Security  Officers  and  Facility  Security 
Officers,  12  percent  is  associated  with 
paperwork  creating  Facility  Security 
Assessments  and  Facility  Security 
Plans,  and  8  percent  of  the  cost  is 
associated  with  initial  training  (not 
including  quarterly  drills).  Following 
the  first  year,  approximately  58  percent 
of  the  cost  is  training  (including 
quarterly  drills),  42  percent  is  for 
Company  Security  Officers  and  Facility 
Security  Officers,  and  less  than  1 
percent  is  associated  with  paperwork. 
Annual  training  (including  quarterly 
drills)  is  the  primary  cost  driver  of  OCS 
facility  security. 

We  estimated  approximately  3,200 
burden  hours  for  paperwork  during  the 
first  year  of  compliance  (40  hours  for 
each  Facility  Security  Assessment  and 
each  Facility  Security  Plan).  We 
estimated  approximately  160  burden 
hours  annually  following  full 
implementation  of  the  final  rule  to 
update  Facility  Security  Assessments 
and  Facility  Security  Plans. 

We  estimated  the  cost  of  this  final 
rule  to  be  minimal  in  comparison  to 
vessel  and  non-OCS  facility  security 
implementation.  This  final  rule  includes 
only  personnel,  training,  and  paperwork 
costs  for  the  affected  OCS  facility 
population.  We  assume  the  industry  is 
adequately  prepared  with  equipment 
suited  to  be  used  for  security  purposes 
(lights,  radios,  communications), 
therefore  no  security  equipment 
installation,  upgrades,  or  maintenance 
will  be  required  for  this  final  rule. 

Benefit  Assessment 

This  final  rule  is  one  of  six  final  rules 
that  implement  national  maritime 
security  initiatives  concerning  General 
Provisions.  Area  Maritime  Security, 
Vessels,  Facilities,  OCS  Facilities,  and 
AIS.  The  Coast  Guard  used  the  National 
Risk  Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerability,  and 
consequences  for  several  maritime 
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entities  in  various  security-related 

scenarios.  For  a  more  detailed 
discussion  on  the  N-R,\T  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 
measures.  The  difference  in  before  and 


after  scores  indicated  the  benefit  of  the 
proposed  action. 

We  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  will  reinforce 
and  support  one  another  in  their 
implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  temporary- 
interim  rule  titled  "Implementation  of 


National  Maritime  Security  Initiatives" 
(68  FR  39274)  (part  101). 

The  Coast  Guard  determined  annual 
risk  points  reduced  for  each  of  the  final 
rules  using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel.  Facilitv, 
OCS  Facility,  AMS,  and  AIS 
requirements.  As  shown  in  Table  1,  the 
implementation  of  OCS  facility  security 
for  the  affected  population  reduces 
13,288  risk  points  annually  through 
2012.  The  benefits  attributable  for  part 
101.  General  Provisions,  were  not 
considered  separately  because  it  is  an 
overarching  section  for  all  the  parts. 


Table  i.— Annual  Risk  Points  Reduced  by  the  Final  Rules 


Annual  risk  points  reduced  by  final  rule 

Maritime  entity 

Vessel 
security 

Facility             OCS  facility 
security                security 

AMS 

AIS 

Vessels 

Facilities  

778,633 

2,025 

41 

587 

3  385 
469,586 

3,385 

3,385 
2.025 

1,317 

OCS  Facilities  

9.903 

Port  Areas  

587 

129,792 

105 

Total  

781 .285 

473,659 

13,288 

135.202 

1,422 

Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate.  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  VVe  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  w-ays:  First,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  present  value  cost  and  the  10- 
year  present  value  benefit.  The  results  of 
our  assessment  are  presented  in  Table  2. 


Table  2.— First-Year  and  10-Year  Presen-t  Value  Cost  and  Benefit  of  the  Fna.  R.^l.es 


Item 


Final  rule 


Vessel 
security 


Facility 
security 


OCS  facility 
security 


AMS 


AIS' 


First-year  cost  (millions) 

First-year  benefit  

First-year  cost  effectiveness  ($  risk  point  reduced) 

10- Year  present  value  cost  (millions) 

10-Year  present  value  benefit  

10-Year  present  value  cost  effectiveness  ($/risk  point  re- 
duced)   

'Cost  less  monetized  safety  benefit. 


S218 

781,285 

279 

1.368 

5.871.540 

233 


$1,125 

473.659 

2.375 

5.399 

3.559.655 

1,517 


$3 

13.288 

205 

37 
99,863 

368 


$120 

135,202 

890 

477 

1,016,074 

469 


$30 

1,422 

21,224 

26 

10.687 

2,427 


Small  Entities 

Under  the  Regulatory  Fle.xihilitv  Act 
(5  U.S.C.  601-612).  the  Coast  Guard  has 
considered  whether  this  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  The 
Coast  Guard  has  reviewed  this  final  rule 
for  potential  economic  impacts  on  small 
entities.  A  Final  Regulatory  Flexibility 


Analysis  discussing  the  impact  of  this 
final  rule  on  small  entities  is  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

There  are  approximately  40  total 
current  and  future  OCS  facilities  owned 
by  five  large  companies  that  will  be 
affected  by  this  final  rule.  Depending  on 
how  the  corporate  headquarters' 
operation  is  classified  and  whether  it  is 
oil  or  gas  specific,  these  companies  are 
generally  classified  under  the  North 
American  Industry  Classification 
System  (NAICS)  code  211111  or  221210. 
According  to  the  Small  Business 
Administration  guidelines  for  these 


industries,  a  company  with  less  than 
500  total  corporate  employees  is 
considered  a  small  entity.  The  entities 
affected  by  this  final  rule  do  not  qualify 
as  small  entities  because  all  of  them 
have  more  than  500  employees. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities, 

.Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121], 
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we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
the  Area  Maritime.  Vessel,  and  Facdity 
Security  and  the  AIS  rules.  These 
Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
created  Compliance  Guides  for  part  101 
or  for  the  OCS  Facility  Security  final 
rule,  as  neither  will  affect  a  substantial 
number  of  small  entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator\'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions.by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  contains  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  b'.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c),  '■collection  of 
information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
final  rules  are  covered  by  two  existing 
OMB-approved  collections— 1625-0100 
[formerly  2115-0557]  and  1625-0077 
[formerly  2115-0622]. 

We  received  comments  regarding 
collection  of  information:  these 
comments  are  discussed  within  the 
"Discussion  of  Comments  and  Changes" 
section  of  this  preamble.  You  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
We  received  OMB  approval  for  these 
collections  of  information  on  June  16, 
2003.  They  are  valid  until  December  31. 
2003. 

Federalism 

Executive  Order  13132  requires  the 
Coast  Guard  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 


policies  that  have  federalism 
implications."  'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
the  Executive  Order,  the  Coast  Guard 
may  construe  a  Federal  statute  to 
preempt  State  law  only  where,  among 
other  things,  the  exercise  of  State 
authority  conflicts  with  the  exercise  of 
Federal  authority  under  the  Federal 
statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  final  rule 
does  have  Federalism  implications  and 
a  substantial  direct  effect  on  the  States. 
This  final  rule  requires  those  States  that 
own  or  operate  vessels  or  facilities  that 
may  be  involved  in  a  transportation 
security  incident  to  conduct  security 
assessments  of  their  vessels  and 
facilities  and  to  develop  security  plans 
for  their  protection.  These  plans  must 
contain  measures  that  will  be 
implemented  at  each  of  the  three 
MARSEC  Levels  and  must  be  reviewed 
and  approved  by  the  Coast  Guard. 

Additionally,  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistent  with  the  federalism 
principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  that  conflict  with  the 
regulations  in  this  final  rule.  This  is 
because  owners  or  operators  of  facilities 
and  vessels-that  are  subject  to  the 
requirements  for  conducting  security 
assessments,  planning  to  secure  their 
facilities  and  vessels  against  threats 
revealed  by  those  assessments,  and 
complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment,  and  operating 
requirements — must  have  one  uniform, 
national  standard  that  they  must  meet. 
Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the 
federalism  principles  enumerated  by  the 
Supreme  Court  in  U.S.  v.  Locke.  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment,  and  operating 
requirements  extends  equally  to  this 
final  rule,  especially  regarding  the 


longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facility  would  conflict 
with  a  Federal  regulation:  in  other 
words,  it  would  either  actually  conflict 
or  would  friistrate  an  overriding  Federal 
need  for  uniformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this  final 
rule  bear  on  national  and  international 
commerce  where  there  is  no 
constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  SOLAS  and  the 
complementary  ISPS  Code.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 
extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
during  the  development  of  this  final 
rule.  For  these  final  rules,  we  met  with 
the  National  Conference  of  State 
Legislatures  (NCSL)  Taskforce  on 
Protecting  Democracy  on  July  21,  2003, 
and  presented  briefings  on  the 
temporary  interim  rules  to  the  NCSL's 
Transportation  Committee  on  July  23, 
2003.  We  also  briefed  several  hundred 
State  legislators  at  the  American 
Legislative  Exchange  Council  on  August 
1,  2003.  We  held  a  public  meeting  on 
July  23,  2003,  with  invitation  letters  to 
all  State  homeland  security 
representatives.  A  few  State 
representatives  attended  this  meeting 
and  submitted  comments  to  a  public 
docket  prior  to  the  close  of  the  comment 
period.  The  State  comments  to  the 
docket  focused  on  a  wide  range  of 
concerns  including  consistency  with 
international  requirements  and  the 
protection  of  sensitive  security 
information. 

Other  concerns  raised  by  the  NCSL  at 
the  briefings  mentioned  above  included 
questions  on  how-  the  Coast  Guard  will 
enforce  security  standards  on  foreign 
flag  vessels  and  how  multinational 
crewmember  credentials  will  be 
checked. 

We  are  using  the  same  cooperative 
arrangement  that  we  have  used  with 
success  in  the  safety  realm  by  accepting 
SOLAS  certificates  documenting  flag- 
state  approval  of  foreign  SOLAS  Vessel 
Security  Plans  that  comply  with  the 
comprehensive  requirements  of  the  ISPS 
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Code.  The  consistency  of  the 
international  and  domestic  security 
regimes,  to  the  extent  possible,  was 
always  a  central  part  of  the  negotiations 
for  the  MTSA  and  the  ISPS  Code.  In  the 
MTSA.  Congress  explicitly  found  that 
"it  is  in  the  best  interests  of  the  U.S.  to 
implement  new  international 
instruments  that  establish*'  a  maritime 
security  system.  We  agree  and  will 
exercise  Port  State  Control  to  ensure 
that  foreign  vessels  have  approved  plans 
and  have  implemented  adequate 
security  standards  on  which  these  rules 
are  based.  If  vessels  do  not  meet  our 
security  requirements,  the  Coast  Guard 
may  prevent  those  vessels  from  entering 
the  U.S.  or  take  other  necessary- 
measures  that  may  result  in  vessel 
delays  or  detentions.  The  Coast  Guard 
will  not  hesitate  to  exercise  this 
authority  in  appropriate  cases.  We 
discuss  the  ongoing  initiatives  of  ILO 
and  the  requirements  under  the  MTSA 
to  develop  seafarers'  identification 
criteria  in  the  temporary  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (68  FR 
39264)  (part  101).  We  will  continue  to 
work  with  other  agencies  to  coordinate 
seafarer  access  and  credentialing  issues. 
These  final  rules  will  also  ensure  that 
vessel  and  facility  owners  and  operators 
take  an  active  role  in  deterring 
unauthorized  access. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary*  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  5100,000,000  or  more 
in  any  one  year.  This  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulatory  action  as  required  by  the 
Act  because  it  is  n<^cessary  for  the 
national  securitv  of  the  United  States  (2 
U.S.C.  1503(5))." 

We  did  not  receive  comments 
regarding  the  Unfunded  Mandates 
Reform  Act. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  We  did  not 
receive  comments  regarding  the  taking 
of  private  property. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 


Executive  Order  12988,  Civil  Justice 

Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  Justice  Reform. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children. 

Indian  Tribal  Governments 

Thih  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
AltJiough  it  is  a  "significant  regulator)- 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  final  rule  has  a  positive  effect  on 
the  supply,  distribution,  and  use  of 
energy.  The  final  rule  provides  for 
security  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

We  did  not  receive  comments 
regarding  energy  effects. 

Environment 

We  hd\  e  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1, 
paragraph  (34)(a)  and  (34)(c),  of 


Commandant  Instruction  M16475,1D, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  This  final  rule  concerns 
security  assessments,  plans,  training  for 
personnel,  and  the  establishment  of 
security  positions  that  will  contribute  to 
a  higher  level  of  marine  safety  and 
security  for  OCS  facilities  extracting  oil 
or  gas.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES  '  r  SUPPLEMENTARY 
INFORMATION 

This  final  rule  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
execution  of  this  final  rule  will  be  done 
in  conjunction  with  appropriate  State 
coastal  authorities.  The  Coast  Guard 
will,  therefore,  comply  vv'ith  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone. 

List  of  Subjects  in  33  CFR  Part  10b 

Facilities,  Maritime  security.  Outer 
Continental  Shelf.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

■  Accordingly,  the  interim  rule  adding 
33  CFR  part  106,  diat  was  published  at 
68  FR  39338  on  July  1,  2003,  and 
amended  at  68  FR  41916  on  July  16, 
2003,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  106— MARITIME  SECURITY: 
OUTER  CONTINENTAL  SHELF  (OCS) 
FACILITIES 

■  1.  The  authority  citation  for  part  106 
continues  to  read  as  follows: 

Authority:  33  U,S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191:  33  CFR  1.05-1, 
6.04-11,  6.14,  6.16.  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Revise  the  heading  to  part  106  to 
read  as  shown  above. 

■  3.  In  §106. 110— 

■  a.  Revise  paragraph  (a)  to  read  as  set 
out  below:  and 

■  b.  In  paragraph  (b),  remove  the  date 
"June  25,  2004"  and  add.  in  its  place,  the 
date  "July  1,  2004": 

§  106.1 10     Compliance  dates. 

(a)  On  or  before  December  31,  2003, 
OCS  facilitv'  owners  or  operators  must 
submit  to  the  cognizant  District 
Commander  for  each  OCS  facility— 

(1)  The  Facility  Security  Plan 
described  in  subpart  D  of  this  part  for 
review  and  approval;  or 

(2)  If  intending  to  operate  under  an 
approved  Alternative  Security  Program, 
a  letter  signed  by  the  OCS  facility  owner 
or  operator  stating  which  approved 
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Alternative  Security  Program  the  owner 
or  operator  intends  to  use. 


§106.115    [Amended] 

■  4.  In§  106.115— 

■  a.  In  the  introductory  text,  remove  the 
words  "that  no  later  than"  and  add.  in 
their  place,  the  word  "beforp";  and 

■  b  In  )  aragraph  (c),  after  the  words  "a 
copy  of  the  Alternative  Security  Program 
the  OC.N  facility  is  using",  add  the  wonl< 
".  includug  a  facility  specific  securitv 
assessment  report  generated  under  the 
A!ternati\e  Securitv  Program,  as 
specified  m  §  101.120(b)(3)  of  this 
subchapter,". 

■  5.  Revise  §  106  120  to  read  as  follows; 

§  1 06. 1 20    Noncompliance. 

When  an  OCS  facility  must 
temporarily  deviate  from  the 
requirements  of  this  part,  the  OCS 
facility  owner  or  operator  must  notifv 
the  cognizant  District  Commander,  and 
either  suspend  operations  or  request 
and  receive  permission  from  the  District 
Commander  to  continue  operating. 

■  6.  In  ^106. 200— 

■  a.  In  paragraph  (b)(7).  remove  the  word 
"and"; 

■  b.  In  paragraph  (b)(8),  remove  the 
period  and  add.  in  its  place,  the  words 
";  and";  and 

■  c.  Add  paragraph  (b)(9)  to  read  as 
follows: 

§  1 06.200    Owner  or  operator. 

***** 

(b)  *  *  * 

(9)  Ensure  consistencv  between 
security  requirements  and  safety 
requirements. 

§106.205    [Amended] 

■  7.  In  §  106.205(a)(2),  after  the  word 
"organization",  add  the  words  ". 
including  the  duties  of  a  Facility 
Security  Officer". 

§106.220    [Amended] 

■  8.  In  §  106.220,  in  the  introductory 
paragraph,  after  the  words  "of  the 
following",  add  the  words  ",  as 
appropriate" 

■  9.  Revise  §  106.225(a)  to  read  as 
follows; 

§  106.225    Drill  and  exercise  requirements. 

(a)  Genpral.  (1)  Drills  and  exercises 
must  test  the  proficiencv  of  facility 
personnel  in  assigned  security  duties  at 
all  MAP.SEC  Levels  and  the  effective 
implementation  of  the  Facilitv  Security 
Plan  (FSP).  Thev  must  enable  the 
Facility  Security  Officer  (FSO)  to 
identify'  any  related  securitv 
deficiencies  that  need  to  be  addressed. 

(2)  A  drill  or  exercise  required  by  this 
section  may  be  satisfied  with  the 


implementation  of  security  measures 
required  by  the  FSP  as  the  result  of  an 
increase  in  the  MARSEC  Level, 
provided  the  FSO  reports  attainment  to 
the  cognizant  District  Commander. 


§106.230    [Amended] 

■  10.  In  §106. 230(h)(1),  remove  the 
words  "each  security  training  session" 
and  add,  in  their  place,  the  words 
"training  under  §  106.215". 

§106.250     [Amended] 

■  11.  In  §106.250,  in  paragraph  (d)— 

■  a.  After  the  words  "part  104".  add  the 
words  "of  this  chapter,  or  their 
designated  representatives,";  and 

■  b.  After  the  word  "DoSs",  add  the 
words  "as  required  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section". 

§106.260    [Amended] 

■  12.  In  §106. 260 — 

■  a.  In  paragraph  (b)  introductory  text, 
after  the  words  "ensure  that",  add  the 
words  "the  following  are  specified": 

■  b.  In  paragraph  (b)(3),  remove  the 
words  "are  established";  and 

■  c.  In  paragraph  (c)(2),  after  the  word 
"vessels",  add  the  words  "or  other 
transportation  conveyances". 

§106.265    [Amended] 

■  13.  In  §  106.265(c),  remove  the  words 
"should  include"  and  add,  in  their  place, 
the  word  "includes". 

§106.275    [Amended] 

■  14.  In  §106. 275— 

■  a.  In  paragraph  (a)(1),  after  the  word 
"patrols",  remove  the  word  "and"  and 
add,  in  its  place,  a  comma;  and 

■  b.  In  paragraph  (b)(4),  remove  the  word 
"continually"  and  add,  in  its  place,  the 
word  "continuously". 

■  15.  In  §106. 305— 

■  a.  Revise  paragraph  (c)(2)(v)  to  read  as 
set  out  below;  and 

■  b.  Add  p^agraphs  (d)(3),  (d)(4),  (d)(5), 
and  (e)  to  read  as  follows: 

§  106.305     Facility  Security  Assessment 
(FSA)  requirements. 

***** 

(c)  *    *    * 

(2)  *    *    * 

(v)  Effects  of  a  nuclear,  biological, 
radiological,  explosive,  or  chemical 
attack  to  the  OCS  facility's  shoreside 
support  system; 


(d)* 

(3)  The  FSA  report  must  list  the 
persons,  activities,  services,  and 
operations  that  are  important  to  protect, 
in  each  of  the  following  categories; 

(i)  OCS  facility  personnel: 

(ii)  Visitors,  vendors,  repair 
technicians,  vessel  personnel,  etc.; 


(iii)  OCS  facility  stores; 
(iv)  Any  security  communication  and 
surveillance  systems;  and 

(v)  Any  other  security  systems,  if  any. 

(4)  The  FSA  report  must  account  for 
any  vulnerabilities  in  the  following 
areas; 

(i)  Conflicts  between  safety  and 
security  measures; 

(ii)  Conflicts  between  personnel 
duties  and  security  assignments; 

(iii)  The  impact  of  watch-keeping 
duties  and  risk  of  fatigue  on -personnel 
alertness  and  performance; 

(iv)  Security  training  deficiencies;  and 

(v)  Security  equipment  and  systems, 
including  communication  systems. 

(5)  The  FSA  report  must  discuss  and 
evaluate  key  OCS  facility  measures  and 
operations,  including — 

(i)  Ensuring  performance  of  all 
security  duties; 

(ii)  Controlling  access  to  the  OCS 
facility  through  the  use  of  identification 
systems  or  otherwise; 

(iii)  Controlling  the  embarkation  of 
OCS  facility  personnel  and  other 
persons  and  their  effects  (including 
personal  effects  and  baggage,  whether 
accompanied  or  unaccompanied); 

(iv)  Supervising  the  delivery  of  stores 
and  industrial  supplies; 

(vj  Monitoring  restricted  areas  to 
ensure  that  only  authorized  persons 
have  access; 

(vi)  Monitoring  deck  areas  and  areas 
surrounding  the  OCS  facility;  and 

(vii)  The  ready  availability  of  secm-ity 
communications,  information,  and 
equipment. 

(e)  The  FSA,  FSA  report,  and  FSP 
must  be  protected  from  unauthorized 
access  or  disclosure. 

■  16.  In  §106. 310— 

■  a.  In  paragraph  (a),  remove  the  words 
"§  106.405  of  this  part"  and  add.  in  their 
place,  the  words  "§  106.410  of  this  part"; 
and 

■  b.  Add  paragraph  (c)  to  read  as  follows: 

§106.310    Submission  requirements. 

***** 

(c)  The  FSA  must  be  reviewed  and 
validated,  and  the  FSA  report  must  be 
updated  each  time  the  FSP  is  submitted 
for  reapproval  or  revisions. 

■  17.  In  §  106.410,  revise-paragraph  (a), 
introductory  text,  and  paragraphs  (a)(2), 
(b),  and  (c)  to  read  as  follows: 

§  1 06.41 0    Submission  and  approval. 

(a)  On  or  before  December  31.  2003. 
the  owner  or  operator  of  each  OCS 
facility  currently  in  operation  must 
either; 

***** 

(2)  If  intending  to  operate  under  an 
.■\pproved  Security  Program,  submit  a 
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letter  signed  by  the  OCS  facility  owner 
or  operator  stating  which  approved 
Alternative  Security  Program  the  owner 
or  operator  intends  to  use. 

(b)  Owners  or  operators  of  OCS 
facilities  not  in  service  on  or  before 
December  31,  2003.  must  comply  with 
the  requirements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations  or  by  December  31.  2003. 
whichever  is  later. 

(c)  The  cognizant  District  Commander 
will  examine  each  submission  for 
compliance  with  this  part  and  either; 

(1)  Approve  it  and  specif\'  any 
conditions  of  approval,  returning  to  the 
submitter  a  letter  stating  its  acceptance 
and  any  conditions; 

(2)  Return  it  for  re\'ision.  returning  a 
copy  to  the  submitter  with  brief 
descriptions  of  the  required  revisions:  or 

(3)  Disapprove  it.  returning  a  copv  to 
the  submitter  with  a  brief  statement  of 
the  reasons  for  disapproval. 

*         *         *         *         * 

■  18.  In  §  106.41.5,  redesignate  paragraph 
(a)(3)  as  paragraph  (a)(4)  and  add  new 
paragraph  (a)(3)  \o  read  as  follows; 

§  1 06.41 5     Amendment  and  audit. 

(a)  *   *   ♦ 

(3)  Nothing  in  this  section  should  be 
construed  as  limiting  the  OCS  facility 
owner  or  operator  from  the  timely 
implementation  of  such  additional 
security  measures  not  enumerated  in  the 
approved  FSP  as  necessary  to  address 
exigent  security  situations.  In  such 
cases,  the  owner  or  operator  must  notify 
the  cognizant  District  Commander  bv 
the  most  rapid  means  practicable  as  to 
the  nature  of  the  additional  measures, 
the  circumstances  that  prompted  these 
additional  measures,  and  the  period  of 
time  these  additional  measures  are 
expected  to  be  in  place. 
***** 

Dated;  October  8,  2003. 
Thomas  H.  Collins, 
Admiral.  Coosf  Guard,  Commandant 
[FR  Doc.  03-26349  Filed  10-20-03;  8:45  am] 

BILLING  CODE  4910-15-U 


ACTION:  Final  rule. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  26,  161,  164.  and  165 

[USCG-2003-14757] 

RIN  1625-AA67 

Automatic  Identification  System: 
Vessel  Carriage  Requirement 

AGENCY:  Coast  Guard,  DHS, 


summary:  This  final  rule  adopts,  with 

changes,  the  temporary  interim  rule  that 
amends  port  and  waterway  regulations 
and  implements  the  Automatic 
Identification  System  (AIS)  carriage 
requirements  of  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA)  and  the  International  Maritime 
Organization  requirements  adopted 
under  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  (SOLAS)  as 
amended. 

This  rule  is  one  in  a  series  of  final 
rules  published  in  today's  Federal 
Register.  To  best  understand  this  rule, 
first  read  the  final  rule  titled 
implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792).  published  elsewhere  in  today's 
Federal  Register 

DATES:  This  final  rule  is  effective 
November  21.  2003.  On  July  1,  2003,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this 
final  rule. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2003-14757  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  bttp:// 
dms.dot.gov. 

You  may  inspect  the  material 
incorporated  by  reference  at  room  1409, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001  between  8:30  a.m.  and  3:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-6277.  Copies  of  the  material 
are  available  as  indicated  in  the 
"Incorporation  by  Reference"  section  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  hd\"e  questions  on  this  lindi  rule, 
call  Mr.  Jorge  Arroyo,  U.S.  Coast  Guard 
Office  of  Vessel  Traffic  Management  (G- 
MWV).  by  telephone  202-267-6277, 
toll-free  telephone  1-800-842-8740  ext. 
7-6277,  or  electronic  mail 
jarroyo@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Andrea  M.  Jeiikins.  Program  Manager, 
Docket  Operations,  Department  of 
Transportation,  at  telephone  202-366- 
0271. 

SUPPLEMENTARY  INFORMATION: 


Regulator)  Information 

On  July  1.  2003.  we  published  a 
temporary  interim  rule  with  request  for 
comments  and  notice  of  public  meeting 
titled  "Automatic  Identification  System; 
Vessel  Carriaef"  Requirement"  in  the 
Federal  Regi.ster  (68  FR  39353).  This 
temporary  interim  rule  was  one  of  a 
series  of  temporary  interim  rules  on 
maritini"  security  published  in  the  July 
i,  2nu,i,  issue  of  the  Federal  Register. 
On  July  16.  2003.  we  published  a 
iiijcument  correcting  typographical 
errors  and  omissions  in  that  rule  (68  FR 
41913). 

We  received  a  total  of  438  letters  in 
response  to  the  six  temporary'  interim 
rules  by  July  31,  2003.  The  majority  of 
these  letters  contained  multiple 
comments  some  of  which  applied  to  the 
docket  to  which  the  letter  was 
submitted,  and  some  which  applied  to 
a  different  docket.  For  example,  we 
received  several  letters  in  the  docket  for 
the  temporary-  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  that  contained 
comments  in  that  temporary  interim 
rule,  plus  comments  on  the  "Automated 
Identification  System:  Carriage 
Requirement"  temporary'  interim  rule. 
We  have  addressed  individual 
comments  in  the  preamble  to  the 
appropriate  final  rule.  Additionally,  we 
had  several  commenters  submit  the 
same  comment  to  all  six  dockets.  We 
counted  these  duplicate  submissions  as 
only  one  letter,  and  we  addressed  each 
comment  within  that  letter  in  the 
preamble  for  the  appropriate  final  rule. 
Because  of  statutorily  imposed  time 
constraints  for  publishing  these 
regulations,  we  were  unable  to  consider, 
in  this  Final  Rule,  comments  received 
after  the  period  for  receipt  of  comments 
closed  on  July  31,  2003.  Copies  of  late- 
received  comments  on  AIS  will  be 
placed  into  the  docket  for  the  separate 
AIS  Notice  and  request  for  comments 
that  was  published  on  Julv  1,  2003 
(USCG  2003-14878:  68  FR  39369). 

A  public  meeting  was  held  in 
Washington.  DC,  on  July  23,  2003,  and 
approximately  500  people  attended. 
Comments  from  the  public  meeting  are 
also  included  in  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
preamble.  A  transcript  of  this  meeting  is 
available  in  the  docket,  where  indicated 
under  ADDRESSES. 

In  order  to  focus  on  the  changes  made 
to  the  regulatory  text  since  the 
temporaPi'  interim  rule  was  published, 
we  have  adopted  the  temporary  interim 
rule  and  set  out,  in  this  final  rule,  only 
the  changes  made  to  the  temporary 
interim  rule.  We  will  place  a  copy  of  the 
unofficial  complete  regulatory  text  in 
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the  docket,  where  indicated  under 
ADDRESSES. 

Public  Meetings  for  Rulemakings 
Related  to  Vessel  TrafRc  Service 

The  Coast  Guard  held  a  public 
meeting  on  October  28,  1998.  in  New- 
Orleans,  Louisiana.  The  meeting  was 
announced  in  a  notice  published  in  the 
Federal  Register  on  September  18.  1998 
(63  FR  49939).  This  meeting  gave  the 
Coast  Guard  the  opportunity  to  discuss 
the  Vessel  Traffic  Service  (VTS)  concept 
on  the  Lower  Mississippi  River  and  the 
envisioned  use  of  automatic 
identification  system  technology  in  the 
VTS.  At  this  1998  meeting,  we  reported 
the  preliminary  results  of  tests 
conducted  on  the  Lower  Mississippi 
River  using  precursor  AIS.  The 
proposed  VTS  on  the  Lower  Mississippi 
River  is  not  discussed  in  this 
rulemaking  because  it  is  the  subject  of 
d  separate  rulemaking  titled  "Vessel 
Traffic  Service  Lower  Mississippi 
River"  (65  FR  24616,  April  26,  2000; 
docket  [USCG-1998-43991).  We  copied 
those  comments  regarding  AIS  that  were 
submitted  to  the  VTS  Lower  Mississippi 
River  docket  and  placed  those  copies  in 
the  docket  for  this  final  rule  for 
historical  purposes.  However,  most  of 
those  comments  were  not  addressed  in 
the  preamble  discussion  of  the 
temporarv  interim  rule  because  they 
were  no  longer  applicable  or  because 
they  addressed  a  previous  version  of 
AIS  and  not  the  version  required  by  tbis 
final  rule. 

Over  the  past  few  years,  the  Coast 
Guard  has  made  AIS  presentations  at 
various  public  forums  including  Federal 
advisory  committee  meetings  (Towing 
Safety  Advisory  Committee,  National 
Offshore  Safety  Advisory  Committee, 
Houston-Galveston  Navigation  Safety 
Advisory  Committee  and  Navigation 
Safety  Advison,'  Council).  Moreover,  the 
AlS-based  Ports  and  Waterways  Safety 
System  project  being  installed  at  the 
VTS  Lower  Mississippi  River  is 
regularly  discussed  at  the  Lower 
Mississippi  River  Waterway  Safety 
Advisor}'  Committee  meetings. 

The  Houston-Galveston  Navigation 
Safety  Advisory  Committee  and  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee  are  federally 
chartered  advisory  committees  charged 
with  making  recommendations  to  tbe 
Coast  Guard  on  matters  relating  to  tbe 
safe  and  efficient  transit  of  vessels  on 
their  respective  waterways.  These  open 
forums  bave  afforded  tbe  public, 
particularly  those  in  the  Gulf  of  Mexico 
and  Mississippi  River  areas,  the 
opportunity  to  comment  on  both  VTS 
Lower  Mississippi  River  and  AIS  issues. 


The  public's  input  was  taken  into 
account  throughout  this  final  rule. 

Background  and  Purpose 

Section  5004  of  tbe  Oil  Pollution  Act 
of  1990,  as  codified  in  33  U.S.C.  2734, 
directed  the  Coast  Guard  to  operate 
additional  equipment,  as  necessary,  to 
provide  surveillance  of  tank  vessels 
transiting  Prince  William  Sound, 
Alaska.  We  have  done  so  since  1994 
through  a  system  then  known  as 
"Automated  Dependent  Surveillance." 
Advances  have  taken  place  with  this 
technology,  now  referred  to  as  AIS. 
Section  102  of  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA)  mandates  that'AIS  be  installed 
and  operating  on  most  commercial  and 
passenger  vessels  on  all  navigable 
waters  of  the  United  States. 

The  version  of  AIS  required  by  this 
final  rule  automatically  broadcasts 
vessel  and  voyage-related  information 
that  is  received  by  other  AlS-equipped 
ships  and  shore  stations.  In  the  ship-to- 
shore  mode,  AIS  enhances  maritime 
domain  awareness  and  allows  for  the 
efficient  exchange  of  vessel  traffic 
information  that  previously  was  only 
available  via  voice  commimications 
with  a  VTS.  In  ship-to-ship  mode,  an 
AIS  provides  essential  information  to 
other  vessels,  such  as  name,  position, 
course,  and  speed  that  is  not  otherwise 
readily  available  on  board  vessels.  In 
either  mode,  an  AIS  enhances  the 
mariner's  situational  awareness,  makes 
possible  tbe  accurate  exchange  of 
navigational  information,  mitigates  the 
risk  of  collision  through  reliable  passing 
arrangements,  and  facilitates  vessel 
traffic  management,  while 
simultaneously  reducing  voice 
radiotelephone  transmissions. 

AIS  has  achieved  acceptance  through 
worldwide  adoption  of  performance  and 
technical  standards  developed  to  ensure 
commonality,  universality,  and  inter- 
operability. These  recommendations 
bave  now  been  established  and  adopted 
as  standards  by  tbe  following  diverse 
international  bodies:  The  International 
Maritime  Organization  (IMO),  the 
International  Telecommunications 
Union  (ITU),  and  tbe  International 
Electrotechnical  Commission  (lEC). 
Further,  installation  of  such  equipment 
is  required  on  vessels  subject  to  the 
International  Convention  for  tbe  Safety 
wf  Life  at  Sea,  1974,  (SOLAS),  as 
amended. 

The  "Automatic  Identification 
System;  Vessel  Carriage  Requirement" 
temporary  interim  rule  provides  a 
comprehensive  discussion  on  the 
applicability  and  compliance  dates.  AIS 
testing,  the  need  for  standardization, 
existing  AlS-like  systems,  and  the  ports 


and  w.aterways  safety  system.  This 
information  will  not  be  duplicated  in 
tbis  final  rule,  but  remains  available  at 
tbe  Federal  Register  (68  FR  39353)  and 
in  tbe  docket  for  tbis  rule  (USCG-2003- 
14757). 

Discussion  of  Comments  and  Changes 

Comments  from  each  of  the  temporary 
interim  rules  and  from  tbe  public 
meeting  held  on  luly  23.  2003.  have 
been  grouped  by  topic  and  addressed 
within  the  preambles  to  tbe  applicable 
final  rules.  If  a  comment  applied  to 
more  than  one  of  tbe  six  rules,  we 
discussed  it  in  tbe  preamble  to  each  of 
the  final  rules  that  it  concerned.  Several 
comments  were  submitted  to  a  docket 
that  included  topics  not  addressed  in 
that  particular  rule,  but  were  addressed 
in  one  or  more  of  the  other  rules.  This 
was  especially  true  for  several 
comments  submitted  to  the  docket  of 
part  101  (USCG-2003-14792).  In  such 
cases,  we  discussed  the  comments  only 
in  tbe  preamble  to  each  of  the  final  rules 
that  concerned  the  topic  addressed. 

General 

One  com.menter  requested  that  we 
extend  the  compliance  date  for 
passenger  and  fishing  vessels  to 
December  31,  2005,  to  take  advantage  of 
prospective,  potentially  lower  cost,  AIS 
devices. 

We  believe  tbe  costs  of  AI.S  will  ^ 

continue  to  decrease  as  more 
manufacturers,  models  and  types  are 
brought  to  market.  We  also  welcome  all 
efforts  of  international  standards  bodies 
and  manufacturers,  to  date,  to  design 
and  produce  cost-effective  AIS 
equipment.  As  these  improved  or  less 
costly  devices  are  submitted  for  type 
approval,  the  Coast  Guard  will  decide 
whether  they  meet  our  requirements 
and  the  intent  of  tbe  MTSA.  and  if  need 
be.  we  will  amend  this  rule  accordingly 
to  permit  their  use. 

Twenty-one  commenters  stated 
various  reasons  why  they  opposed  a 
carriage  requirement  for  AIS.  Three 
commenters  stated  that  AIS  would  not 
provide  increased  security  to  vessels  or 
ports,  arguing  that  knowing  tbe  location 
of  larger,  slower  vessels  does  not 
eliminate  any  threat  and  that  smaller, 
more  agile  recreational  vessels  are  more 
accessible  to  terrorists.  Seven 
commenters  stated  that  AIS  has  very 
limited  security  benefits,  is  technically 
limited  due  to  its  line-of-sigbt  range, 
and  to  tbe  extent  it  does  work,  it  works 
equally  well  for  governmental 
authorities  and  those  who  choose  to  do 
harm.  Four  commenters  stated  that  AIS 
installation  will  not  provide  vessel 
operators  with  information  on  the 
identity  of  other  commercial  craft  that  is 
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not  already  available  through  basic 
visual  or  radio  means.  Three 
commenters  stated  that  \TS  areas 
v^'ould  not  receive  information  on  non- 
applicable  vessels  that  could  pose 
threats.  Eight  commenters  stated  that 
the  estimated  cost  would  be  a  burden 
that  most  companies  would  be  unable  to 
bear.  One  commenter  stated  that  the 
installation  would  distract  the  captain's 
attention  from  surrounding  non- 
commercial recreational  traffic  and  will 
clutter  the  pilothouse.  One  commenter 
stated  that  AIS  is  an  outdated 
technology. 

We  acknowledge  these  limitations; 
however,  we  believe  that  AIS  has  the 
potential  to  mitigate  collisions  and  the 
risk  of  a  transportation  security 
incident,  as  defined  in  the  MTSA.  We 
recognize  that  a  single  sensor,  such  as 
AIS,  will  not  likely  prevent  a 
transportation  security  incident  alone, 
but  if  AIS  can  have  a  mitigating  effect 
on  just  a  single  collision  or 
transportation  security  incident,  the 
security  benefit  could  be  significant. 
Furthermore,  under  the  MTSA.  the 
Coast  Guard  is  required  to  implement 
AIS  carriage. 

One  commenter  stated  that  costs  for 
annual  repairs  and  for  the  replacement 
of  the  AIS  unit  need  to  be  calculated. 

The  Regulatory  Assessment  and 
Initial  Regulatorv*  Flexibility  Act 
Analysis,  available  in  the  docket  for  this 
rule  (USCG-2003-14757).  included 
detailed  estimates  for  annual  repairs 
and  periodic  replacement.  The  summary 
included  in  the  temporar\'  interim  rule 
reflects  these  costs. 

One  commenter  believes  it  is 
inappropriate  to  analyze  the  economic 
impact  of  the  cost  using  the  "percentage 
of  annual  revenue  that  is  first-year  AIS 
cost,"  stating  that  it  would  be  more 
appropriate  to  analyze  the  impact  of  the 
cost  as  a  percentage  of  the  net  revenue 
of  small  businesses. 

We  recognize  that  using  net  revenues 
to  determine  the  cost  of  this  rule  to 
small  businesses  would  provide  a  more 
accurate  picture  of  the  effects  of  this 
rule  on  those  entities,  however  this 
information  is  not  available  to  the 
public.  Thus,  we  used  the  information 
that  is  publicly  available,  the  percentage 
of  annual  revenue,  to  analyze  the 
economic  impact  of  the  cost  of 
implementation  on  small  businesses. 

One  commenter  stated  that  our 
regulatory  analysis  is  unclear  as  to 
whether  the  benefit  assessment  for  AIS 
accounts  for  domestic  vessels  operating 
in  VTS  areas  only,  or  applies  to  the 
entire  inland  waterway  system. 

In  order  to  quantif\'  the  benefits  of 
AIS  implementation,  the  Coast  Guard 
reviewed  Marine  Casualty  Incident 


Reports  from  1993-1999  that  involved 

the  vessel  populations  affected  bv  the 
temporar\-  interim  rule  This  included 
domestic  vessels  operating  in  VTS  areas, 
not  the  entire  inland  waterwav  system. 

One  commenter  agreed  with  our 
economic  analysis  regarding  AIS  and 
with  our  assessment  that  the  cost  of  AIS 
installation  for  the  domestic  fleet  far 
outweighs  the  benefit 

While  monetized  safety  benefits 
produced  a  low  benefit-cost  ratio, 
Congress  mandated  an  AIS  carriage 
requirement  that  included  domestic 
vessels  in  46  U.S.C.  70114  of  the  MTSA. 
In  addition,  we  believe  that  AIS  is 
critical  to  maritime  domain  awareness 
and,  although  our  assessment  could  not 
quantify  or  monetize  the  benefits  of  the 
security  contribution  of  AIS,  we  believe 
it  has  the  potential  to  mitigate  the 
consequences  of  a  transportation 
security  incident  as  described  in  the 
MTSA. 

Nine  commenters  noted  that  AIS  is 
duplicative  of  existing  systems  because 
fishing  vessels  are  currently  equipped 
with  Vessel  Monitoring  System  (VMS). 
which  already  fulfills  the  AIS 
monitoring  aspect.  Two  commenters 
requested  that  existing  satellite  tracking 
systems,  such  as  the  V^S  used  by  the 
National  Marine  Fisheries  Service 
(NMFS)  be  allowed  as  an  alternative  to 
the  AIS  requirement. 

As  discussed  in  the  "Existing  AIS- 
Like  Systems"  section  of  the  preamble 
to  the  temporary  interim  rule,  there  are 
many  precursor  and  competing  tracking 
systems  in  use  today.  VMS  is  just  one 
of  them,  VMS  is  a  system  required  bv 
the  NMFS  as  a  means  to  monitor  and 
enforce  compliance  with  NMFS 
requirements.  \MS  relies  upon 
International  Mobile  Satellite 
Organization  (INMARSAT  C) 
communication  service  providers  to 
schedule  or  poll,  one-wav.  traffic  reports 
from  the  vessel  to  NMFS!  AIS, 
conversely,  is  an  open,  two-way,  non- 
proprietary system  that  is  autonomous 
an^  self-organizing,  requiring  no 
shoreside  commands  for  its  operations. 
AIS  is  also  a  short-range  VHF-FM 
system  that  provides  a  vessel's  location 
more  frequently  than  VMS.  This  permits 
AIS  to  be  both  a  safety  and  security  tool. 
Furthermore,  AIS  is  not  limited  to  one- 
way communications  or  tied  to 
proprietary-  software  or  communications 
serx'ices,  and  AIS  signals  can  be 
monitored  from  shore  and  from  other 
vessels  to  provide  greater  maritime 
domain  awareness. 

One  commenter  recommended  that 
we  rewrite  the  final  rule  in  plain 
language  so  that  vessel  owners  and 
operators  can  easily  understand  the 


carriage  requirements  and  technical 
specifications. 

We  ha\e  attempted  to  make  these 
final  regulations  as  clear  as  possible. 
However,  using  plain  language  would 
require  a  complete  rewrite  of  33  CFR 
parts  26.  161.  164.  and  165.  which  is 
beyond  the  scope  of  this  rule. 

Two  commenters  requested  that  the 
Coast  Guard  allow  industry  alternative 
programs  as  provided  for  in  both  facility 
and  vessel  securitv  rules 

We  are  unable,  at  this  time,  to 
approve  industr\'  alternative  programs 
for  AIS.  We  do  believe  that  it  is  a  subject 
worthy  of  consideration,  and  welcome 
comments  and  suggestions  on  potential 
alternative  programs  for  the  AIS  carriage 
requirement.  We  have  published  in  the 
Federal  Register  (68  FR  ,5.5643)  a  notice 
reopening  the  comment  penod  on  our 
previously  published  notice  titled 
"Automatic  Identification  System; 
Expansion  of  Carriage  Requirements  for 
U,S.  Waters"  (USCG  2003-14878;  July  1, 
2003;  68  FR  39369).  Please  send  your' 
comments  on  the  use  of  an  alternative 
program  to  that  docket. 

One  commenter  stated  that  the  AIS 
regulation  represents  an  unfunded 
mandate,  stating  that  further  discussion 
of  funding  for  AIS  purchase  and 
maintenance  is  needed  because  vessel 
owners  should  not  be  expected  to  fund 
this. 

As  stated  in  the  temporan.-  interim 
rule  and  below,  this  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulator}'  action  as  required  by  the 
Unfunded  Mandate  Reform  Act  because 
it  is  necessarv  for  the  national  security 
of  the  United  States  (2  U.SC.  1503(5)). 
We  are  aware  of  the  burden  this  rule 
places  on  industry.  In  order  to  re- 
evaluate this  burden,  we  have  amended 
the  applicability  section  for  this  final 
rule  (discussed  below),  and  will  reopen 
the  comment  period  on  our  previously 
published  notice  titled  "Automatic 
Identification  System;  Expansion  of 
Carriage  Requirements  for  U.S.  Waters" 
(USCG  2003-14878;  July  1.  2003;  68  FR 
39369). 

One  commenter  stated  that  vessels 
carrying  AIS  equipment  should  be 
released  from  liability  whenever  they 
are  involved  in  a  collision  with  a  vessel 
that  is  not  carrying  AIS  equipment. 

While  we  appreciate  the  points  raised 
concerning  potential  liability,  the  issue 
of  liability  is  beyond  the  scope  of  this 
rule.  No  provision  of  the  MTSA 
addresses  liability,  either  to  expressly 
limit  liability  or  to  address  immunity 
from  liability.  Determinations  of 
liability  require  a  fact-laden  inquiry'  on 
a  case-by-case  basis,  and  typically 
require  complex  analyses  regarding 
matters  such  as  choice  of  law,  contracts, 
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and  international  conventions. 
Additionally,  we  note  that  carrying  AIS 
does  not  relieve  mariners  from 
following  all  applicable  navigation 
rules,  and  therefore  may  not  be  enough 
reason  to  relieve  vessel  owners  and 
operators  of  liability. 

Applicability 

Five  commenters  supported  our 
approach  to  AIS  implementation,  Three 
commenters  expressed  enthusiastic 
support  for  the  AIS  system,  and  agreed 
with  the  time  schedule  and  criteria  for 
SOLAS  and  domestic  AIS  carriage.  Two 
commenters  supported  the  decision  to 
phase-in  the  requirements  of  the  AIS 
regulation,  and  supported  implementing 
the  AIS  requirements  as  a  security 
measure,  rather  than  as  a  safety  tool. 

One  commenter  asked  whether  U.S. 
government  research  ships  are  required 
to  have  AIS  installed.  If  yes,  the 
commenter  asked  what  the  time  frame 
required  for  this  installation  is.  Another 
commenter  asked  whether  law 
enforcement  and  military  vessels  will 
carrv  AIS. 

Sections  164.01(c)  and  164.46(a)(1) 
were  amended  or  added  by  the 
temporary  interim  rule  (68  FR  39367) 
and  state  that  the  rules  do  not  apply  to 
government  or  non-commercial  vessels. 
Therefore,  these  regulations  do  not 
apply  to  military,  government,  or  public 
vessels  so  long  as  they  are  not  used 
commercially.  We  do,  however, 
encourage  these  vessels  to  voluntarily 
use  AIS,  as  operational  conditions  may 
warrant,  as  will  the  Coast  Guard  fleet. 

One  commenter  requested  that  the 
implementation  date  for  AIS  in  the  St. 
Mary's  River  Vessel  Traffic  Service 
(VTS)  area  be  changed  to  January'  31. 
2005,  from  December  31.  2003,  as 
published  in  the  temporary  interim  rule, 
arguing  that  the  December  31,  2003, 
implementation  date  is  impractical 
based  on  vessel  operations  in  the  locks. 

We  agree  that  having  the 
implementation  deadline  towards  the 
end  of  a  limited  shipping  season  is 
impractical,  but  we  do  not  agree  with 
changing  the  date  to  January  31,  2005, 
because  that  date  is  beyond  the  deadline 
date  established  by  the  MTSA.  In 
response,  we  have  amended  33  CFR 
164.46(a)(3)  to  apply  uniformly  to  all 
VTS  areas  by  December  31,  2004.  We 
have  made  conforming  amendments  to 
§§  164.43  and  165.1704  to  reflect  this 
change. 

We  received  47  comments  requesting 
changes  to  the  applicability  of  the  AIS 
carriage  requirement.  Two  commenters 
requested  that  passenger  vessels  be 
exempt  from  this  rule.  Two  commenters 
asked  why  AIS  is  being  required  on 
vessels  65  feet  and  over.  Four 


commenters  disagreed  in  general  with 
the  applicability  of  the  AIS  rule.  Two 
commenters  asked  the  Coast  Guard  to 
suspend  the  AIS  requirements  for  the 
domestic  fleet.  Two  commenters  asked 
that  we  exempt  commercial  marine 
assistance  vessels  that  operate  in  a 
limited  geographical  area.  One 
commenter  requested  that  we  exempt 
sailing  vessels  from  the  AIS 
requirement.  One  commenter  suggested 
that  we  exempt  charter  boats.  Eleven 
commenters  requested  that  fishing 
vessels  also  be  exempt  from  or  be  given 
a  waiver  from  this  rule,  citing  high  costs 
and  minimal  benefits.  Eight  commenters 
urged  the  Coast  Guard  to  amend  the  AIS 
carriage  requirement  to  apply  to 
passenger  vessels  carrying  more  than 

150  passengers,  not  50  passengers, 
stating  that  this  would  ease  the 
regulatory  burden  for  the  most 
economically  vulnerable  companies, 
improve  the  cost-benefit  ratio  for  the 
domestic  fleet,  and  align  with  the 
applicability  requirements  in  33  CFR 
subchapter  H.  Ten  commenters  asked 
whether  the  requirements  for  AIS 
carriage  apply  if  a  vessel  spends  periods 
of  reduced  operations  in  a  VTS  area  but 
conducts  commercial  operations  only 
outside  the  VTS.  One  of  these 
commenters  further  added  that  the  AIS 
requirement  could  impose  unintended 
consequences  on  VTS  ports  and 
shipyards  because  owners  may  now 
decide  to  moor  their  vessels  to  non-VTS 
areas. 

Congress  mandated  an  AIS  carriage 
requirement  on  commercial  vessels  over 
65-feet  in  length  in  46  U.S.C.  70114,  and 
provided  explicit  deadlines  for  AIS  in 
the  MTSA,  §  102(e).  Under  the  MTSA, 
the  Coast  Guard  is  granted  discretion  as 
to  which  passenger  vessels  should  be 
required  to  have  AIS.  In  crafting  the 
temporary'  interim  rule,  the  Coast  Guard 
took  into  consideration  that  Vessel 
Bridge-to-Bridge  Radiotelephone  and 
Vessel  Movement  Reporting  System 
(VMRS)  requirements  apply  to 
passenger  vessels  over  100  gross 
tonnage  and  those  certificated  to  carry 
50  passengers,  and  that  this  population 
comprises  a  large  segment  of  VTS  users. 
We  believe  that  AIS  is  a  key  component 
in  providing  safety  and  security  in  VTS 
and  VMRS  areas  and  should  cover  as 
many  vessels  as  practicable,  including 
smaller  passenger  vessels.  Neverttieless, 
the  Coast  Guard  is  removing  the  AIS 
carriage  requirement  for  commercial 
fishing  vessels  and  small  passenger 
vessels  certificated  to  carry  less  than 

151  passengers.  The  Coast  Guard  is 
amending  §  164.46(a)(3)  accordingly  and 
will  reengage  the  public  with  respect  to 
applicability  and  carriage  requirements 


for  small  passenger  vessels  and 
commercial  fishing  vessels. 

To  that  end,  the  Coast  Guard 
published  in  the  Federal  Register  (68 
FR  55643)  a  notice  that  reopened  the 
comment  period  on  our  previously 
published  notice  titled  "Automatic 
Identification  System;  Expansion  of 
Carriage  Requirements  for  U.S.  Waters" 
(USCG  2003-14878;  luly  1,  2003;  68  FR 
39369).  The  notice  reopening  the 
comment  period  included  additional 
questions  regarding  expanding  AIS 
carriage  to  small  passenger  vessels, 
whether  infrequent  VTS  users  (e.g., 
fishing  vessels)  should  be  exempt  from 
the  AIS  requirement,  and  whether 
exemptions  may  be  granted  by  the  V^TS 
as  a  deviation  request,  as  opposed  to  the 
written  notification  required  in  33  CFR 
164.55.  By  this  action,  we  hope  to 
generate  further  comments,  discussion, 
cmd  contributions  from  prospective 
mandatory  users  of  AIS  that  we  will 
then  consider  as  we  continue  forward 
with  future  AIS  rulemakings. 

Five  commenters  stated  that  the  AIS 
carriage  requirement  should  be 
universal,  arguing  that  an  AIS  carriage 
requirement  that  does  not  apply  to  every 
vessel,  including  recreational  vessels,  is 
of  limited  value  as  either  a  security  or 
a  safety  tool. 

We  agree  that  AIS  would  provide  the 
greatest  benefit  if  all  vessels  were 
required  to  be  equipped  with  an  AIS 
unit.  However,  as  with  any  new 
technology,  AIS  carriage  must  be 
implemented  prudently.  Therefore,  the 
Coast  Guard  has  chosen  to  implement 
AIS  domestically  beginning  in  VTS 
areas  (as  denoted  in  table  161.12(c),  and 
will  consider  expanding  AIS  carriage  to 
other  waterways  in  consideration  of 
comments  received  on  our  previously 
published  notice  titled  "Automatic 
Identification  System;  Expansion  of 
Carriage  Requirements  for  U.S.  Waters" 
(USCG  2003-14878;  July  1,  2003;  68  FR 
39369).  Additionally,  the  AIS  carriage 
requirements  found  in  the  MTSA  do  not 
apply  to  recreational  vessels. 

Upon  further  review,  we  have 
amended  §  164.02  to  clarify 
applicability  for  foreign  vessels. 

Technical 

One  commenter  supported  the  AIS 
unit  standardization  proposal  presented 
in  the  temporary  interim  rule. 

One  commenter  asked  if  vessels  that 
use  an  electronic  chart  to  display  AIS 
targets  must  have  the  chart  updated  and 
corrected  to  the  latest  Broadcast  Notice 
to  Mariners.  The  same  commenter  also 
asked  if  a  vessel  would  still  have  to 
cany  nautical  charts  if  it  uses  an 
Electronic  Chart  Display  and 
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Information  System  (ECDIS)  to  display 
AIS  targets. 

Mariners  are  advised  that  U.S. 
regulations  or  SOLAS  requirements 
have  always  called  for  paper  charts  that 
are  relied  upon  for  the  navigation  of  the 
vessel  to  be  correct  and  up  to  date, 
regardless  of  whether  they  have  AJS  or 
can  view  vessels  on  an  electronic  chart. 

One  commenter  expressed  concerns 
over  the  electronic  display  of  AIS  data, 
stating  that  the  technical  limitations  of 
commercial  radar  or  ECDIS  to  merge 
data  from  the  AIS  is  an  issue. 

We  acknowledge  the  concerns 
expressed  by  the  commenter.  There  are 
no  international  standards,  at  this  time, 
for  a  manufacturer  to  rely  upon  to 
assure  AIS  buyers  that  an  AIS  mav  be 
properly  integrated  into  other  display 
devices.  All  AIS  units  come  with  a 
display  that  allows  the  user  to  input  AIS 
information  (e.g.,  vessel  identity, 
dimensions,  navigation  status,  antenna 
location]  and  to  access  all  information 
received  from  other  units.  AIS  also  has 
multiple  output  options  that  facilitate 
using  or  integrating  AIS  data  on  other 
navigational  systems,  such  as  radar. 
Advanced  Radar  Plotting  Aid  (ARPA), 
ECDIS,  and  electronic  charts.  We  have 
purposely  not  required  this  integration. 
or  chosen  a  one-size  fits  all  approach  to 
graphical  displays,  in  order  to  leave  the 
choice  with  the  mariner,  who  is  best 
positioned  to  decide  which  output 
option  suits  the  mariner's  vessel  and 
operation.  Additionally,  we  are  working 
diligently  on  this  matter,  commissioning 
the  Transportation  Research  Board  to 
develop  recommendations  for  us,  and 
working  with  various  standards  bodies 
to  develop  guideline.^  and  standards. 

One  commenter  stated  that  the  IMG 
guidelines  on  installation  of  AIS  devices 
might  not  be  well  suited  for  smaller 
vessels. 

We  agree;  the  IMO  Installation 
Guidelines  (particularly  regarding 
antenna  placement)  are  not  well  suited 
for  smaller  vessels.  We  will  develop 
further  guidelines  to  assist  these  vessel 
owners  and  operators  with  the 
installation  of  their  AIS,  and  will  place 
a  copy  in  the  docket  and  post  a  copy  on 
our  website  at  http:// 
www.navcen.uscg.gov/enav/ais/ 
AIS_carriage_reqmts.htm  as  soon  as  we 
have  completed  these  guidelines. 

One  commenter  asked  whether  AIS 
would  reauire  a  backup  power  source. 

Given  the  importance  and  value  of 
AIS  data  to  possible  search  and  rescue 
efforts,  we  have  begun  work  with  IMO 
to  require  back-up  power  requirements, 
similar  to  those  imposed jan  Global 
Maritime  Distress  and  Safety  System 
(GMDSS)  equipment.  Should  these 
requirements  be  adopted  by  IMO,  we 


will  propose  regulatory'  amendments  in 
a  separate  rulemaking  to  do  the  same  for 
those  vessels  subject  to  SOL-\S  and 
strongly  encourage  the  same  on  other 
vessels  that  transit  the  high  seas. 

Five  commenters  asked  the  Coast 
Guard  to  consider  its  ability  to  develop 
and  support  the  public  infrastructure 
necessary'  to  fully  support  AIS  and  the 
availability  of  the  radio-frequency 
bandwidth,  citing  the  Coast  Guard's 
recent  histor}'  with  similar  projects  (e.g., 
GMDSS).  Five  commenters  asked  us  to 
resolve  questions  involving  frequency 
allocation,  stating  that  vessel  operators 
should  not  be  required  to  keep  track  of 
different  frequency  requirements  and 
manually  adjust  their  AIS  units  for  each 
\TS  area.  Three  commenters  stated  that 
it  is  up  to  the  Coast  Guard,  not  the  FCC, 
to  ensure  that  frequencies  are  available 
for  AIS  use. 

We  have  considered  our  ability  to 
develop  and  support  the  public 
infrastructure  necessary  to  fully  support 
AIS.  We  have  chosen  to  require  carriage 
of  AIS  in  those  areas  that  are  being 
upgraded  through  our  Ports  and 
Watenvays  Safety  System  acquisition 
program.  The  Coast  Guard  does  not  have 
the  authority  to  designate  frequencies 
for  AIS  use,  therefore,  we  requested  and 
received  frequency  authorizations  from 
the  Federal  Communication 
Commission  (FCC)  and  the  National 
Telecommunication  and  Information 
Agency  (N'TIA).  Pending  a  rulemaking 
by  FCC,  we  relv  on  the  FCC  decision 
stated  in  FCC  Notice  DA-02-1362  that 
states  that  the  Commission  "will 
consider  the  use  of  shipborne  AIS 
equipment  to  be  authorized  by  existing 
ship  station  licenses,  including  vessels 
that  are  licensed  by  rule."  We  agree  that 
the  operation  of  AIS  should  be  seamless 
to  the  user,  who  should  not'be  required 
to  manually  adjust  their  AIS  units  for 
each  VTS  area.  FCC  policies  currently 
authorize  the  use  of  AIS  frequencies 
(AISl,  Channel  87B.  161.975  MHz  and 
AIS2,  Channel  88B,  162.025  MHz)  on 
existing  ship  station  licenses.  Should 
AIS  frequency  management  be  required 
due  to  the  unavailability  of  AISl  or 
AIS2  in  any  one  \TS  area,  we  intend  to 
have  the  infrastructure  in  place  to 
perform  frequency  management  through 
the  base  station  capabilities  of  AIS. 

Five  commenters  stated  that 
interference  to  adjacent  channels  would 
potentially  result  in  the  loss  of  property 
and  life  at  sea. 

AIS  devices  must  fully  comply  with 
ITU  and  lEC  standards  and  undergo  an 
additional  level  of  review  not  applicable 
to  most  other  FCC  type  certified  devices 
prior  to  being  authorized  to  operate  in 
the  VHF  marine  band.  Further.  IMO  has 
developed  detailed  guidelines  (IMO  SN/ 


Circ.  227)  to  be  followed  regarding  the 
installation  of  AIS.  These  guidelines 
have  been  incorporated  by  reference 
into  this  regulation,  as  a  requirement,  in 
33  CFR  164.03  and  164.46. 
Notwithstanding  this  requirement,  as  is 
the  case  with  any  radiating  or  receiving 
radio  device,  there  is  always  a 
possibility  for  radio  interference  when 
numerous  emission  devices  are 
operating  in  the  near  vicinity  of  each 
other,  particularly  in  a  congested  and 
noisy  environment  as  exists  on  the  VHF 
FM  maritime  band.  The  Coast  Guard 
will  be  diligent  in  monitoring  AIS  use 
for  interferences  and  will  promptlv 
mitigate  them  by  enforcing  the  required 
installation  guidelines,  through  the  AIS 
t\'pe  approval  process,  and  through 
frequency  plan  coordination  with 
existing  public  coast  station  licensees. 

One  commenter  noted  that  the 
interference  to  adjacent  channels  from 
the  currently  adopted  AIS  carriage 
requirement  is  an  unconstitutional 
taking  of  private  property  without  just 
compensation. 

The  Coast  Guard  does  not  believe  the 
MTSA  or  these  regulations  effect  a 
taking,  inter  alia,  because  these 
regulations  rely  on  FCC  decisions  to 
authorize  existing  shipboard  licensees 
to  operate  AIS  on  the  AIS  frequencies. 
See  FCC  Public  Notice  DA-02-1622 
(June  13.  2002).  Additionally,  we  do  not 
believe  that  the  commenters  license 
constitutes  a  sufficient  property  interest 
to  justif\'  its  position  that  this  regulation 
constitutes  a  "taking."  Finally,  even 
assuming,  without  admitting  that  there 
is  a  legally  cognizable  property  interest 
in  the  commenter's  license,  this 
regulation  does  not  create  such  an 
interference  with  the  commenter's  use 
of  that  license  as  to  constitute  a 
regulatory'  taking  in  violation  of  the 
Constitution. 

One  commenter  asked  whether  a  fleet 
manager  could  buy  an  AIS  base  station 
to  assist  with  the  company  dispatch  and 
logistics. 

Shoreside  AIS  stations,  mistakenly 
referred  to  by  sdme  as  AIS  base  stations, 
are  subject  to  FCC  regulation  and 
licensing.  FCC  Notice  DA-02-1362 
permits  the  use  of  AIS  by  ship  station 
licenses  but  did  not  address  its  similar 
use  by  VHF  shore  stations.  Shoreside 
AIS  stations  enhance  the  AIS  network 
because  they  control  matters  regarding 
frequency  management,  power  setting, 
and  allocation  of  AIS  data  slots,  which 
are  all  functions  that  will  be  performed 
by  the  Coast  Guard  or  another 
government  entity. 

Three  commenters  stated  that  the 
utility  of  AIS  is  considerably 
diminished  if  the  system,  as  installed,  is 
not  capable  of  relaying  information  from 
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an  automatic  position  indicating  system 
and  gVTOcompass 

We  recognize  that  the  information 
provided  bv  external  sensors,  such  as  a 
transmitting  heading  device,  speed  log. 
or  navigation  lights,  to  an  AIS  in 
accordance  with  the  standards 
incorporated  by  reference  in  this 
regulation  will  provide  the  additional 
benefit  to  the  user,  as  would  integrating 
AIS  with  the  existing  on  board 
navigation  equipment.  However,  this 
integration  technology  and  its 
accompanying  standards  are  still  being 
developed,  thus,  we  did  not  require 
them.  Each  U.S.  type  approved  AIS  has 
a  timing  and  positioning  component 
built-in  (e.g..  Global  Positioning  System) 
and  the  lack  of  additional  sensor  input 
does  not  diminish  the  utility  of  the  AIS 
in  providing  for  security  and 
navigational  safety. 

One  commenter  asked  whether  AIS  is 
an  electronic  aid  to  navigation  as  that 
term  is  used  in  33  CFR  66.01-1,  which 
states:  "With  the  exception  of  radar 
beacons  (racons)  and  shore-based  radar 
stations,  operation  of  electronic  aids  to 
navigation  as  private  aids  will  not  be 
authorized." 

AIS  is  a  navigational  aid,  but  not 
necessarily  an  aid  to  navigation,  as  that 
term  is  used  in  33  CFR  part  66.  In 
addition  to  increasing  maritime  domain 
awareness  for  security  purposes, 
shipborne  AIS  is  intended  for  collision 
av')idanc;e.  and  not  intended  to  be  relied 
upon  or  referred  to,  as  a  buoy, 
lighthouse,  or  racon  would  be.  AIS 
standards  allow  for  the  creation  of  AIS 
aids  to  navigation,  and  should  we 
choose  to  use  these  aids,  they  will  be 
catalogued  in  the  Coast  Guard's  Light 
List  as  all  other  aids  to  navigation 
currently  are. 

One  commenter  stated  that  the  Coast 
Guard  must  resolve  questions  over 
patent  rights  for  the  AIS  standard  prior 
to  implementing  a  domestic  carriage 
requirement. 

Prospective  .-MS  users  should  not  be 
concerned  with  any  patent  issues 
regarding  AIS  or  any  other  shipboard 
equipment.  These  are  matters  that  need 
only  be  worked  out  by  manufacturers  of 
the  devices  and  any  patent  holders. 

One  commenter  asked  whether 
vessels  would  be  required  to  provide  a 
Maritime  Mobile  Service  Identifier 
(MMSI)  and  Universal  Time 
Coordinated  (UTC),  stating  that  not  all 
vessels  currently  have  an  MMSI.  This 
commenter  also  asked  how  a  vessel 
operator  can  be  confident  that  the  target 
identified  on  an  AIS  is  who  it  says  it  is, 
if  AIS  units  can  be  purchased  from  any 
commercial  source,  and  an  MMSI 
obtained  from  an  FCC  agent. 


One  goal  of  AIS  is  to  lessen  the 
reporting  required  by  mariners. 
However,  certain  information  and  data 
input  is  necessary  for  the  proper 
operation  of  an  AIS.  Many  of  these  data 
fields  are  inputted  only  once,  such  as 
the  vessel's  identity,  MMSI,  dimensions, 
and  antenna  location,  MMSI  and  UTC 
are  critical  to  AIS;  the  MMSI  (defined  in 
note  1  to  Table  161.12(c)  of  33  CFR 
161.12).  which  we  have  amended  for 
clarity,  provides  a  unique  identifier  for 
each  AIS  user,  and  the  UTC  is  relied 
upon  by  the  system  to  properly  manage 
the  AIS  data  link  and  network.  UTC  is 
provided  internally  by  the  AIS  unit,  and 
requires  no  input  by  the  user.  MMSI 
does  need  to  be  entered  by  the  user,  and 
is  noted  on  the  ship's  station  radio 
license  issued  by  the  FCC.  Because  user 
error  is  always  possible,  we  urge  users 
to  be  vigilant  and  request  that  you  notify 
the  nearest  COTP  if  you  encounter 
improper  AIS  usage. 

Operations 

One  commenter  recommended 
rewording  §  164.46(a)  because  as 
presently  drafted  it  could  be  incorrectly 
interpreted  to  mean  that  manufacturer 
self-certification  of  equipment  to  the 
listed  standards  would  be  sufficient. 

We  agree  and  have  amended 
§  164.46(a)  to  require  "type  approved 
AIS." 

One  commenter  stated  that  AIS  is 
unnecessary  because  collision 
avoidance  is  best  accomplished  with  an 
alert  watch  that  is  monitoring  VHF 
channels,  radar,  GPS  chart  plotters,  and 
depth  sounders.  This  commenter  stated 
that  these  technologies  are  already 
found  on  fishing  vessels  and  it  is  not 
apparent  that  the  addition  of  AIS  will 
result  in  any  significant  benefit  over 
maintaining  a  good  watch. 

We  agree  that  competent  and  attentive 
watchkeeping  is  paramount  to  prudent 
navigation.  We  further  note  that  prudent 
mariners  are  required  to  use  all  means 
available  to  avoid  a  collision.  AIS  is  the 
latest  navigation  system  to  assist 
watchkeepers  in  the  performance  of 
their  duties.  None  of  the  existing 
technologies  found  on  commercial 
fishing  vessels  can  accurately  identify 
other  vessels  to  the  extent  that  AIS  can. 
Additionally,  in  our  analysis  of  costs 
and  benefits,  we  found  examples  of 
marine  casualties  involving  commercial 
fishing  vessels  that  could  have  been 
prevented  or  mitigated  with  the  use  of 
AIS.  More  details  on  these  casualties 
can  be  found  in  the  Regulatory 
Assessment  and  Initial  Regulatory 
Flexibilitj-  Act  Analysis  located  in  the 
docket  for  this  rule  (USCG-2003- 
14757). 


One  commenter  asked  us  several 
questions  regarding  whether  use  of  an 
AIS  would  satisfy  various  "Rules  of  the 
Road"  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea  (COLREGS)  or  the  Inland 
Navigation  Rules  (33  U.S.C.  2000  and 
1201,  et  seq.).  such  as  the  requirement 
for  a  lookout,  the  provision  regarding 
safe  speed,  provisions  regarding  risk  of 
collision,  and  coordinating  passing 
arrangements. 

AIS  is  the  latest  of  the  available 
means  a  mariner  will  have  to  prevent 
collisions  at  sea.  It  is  not  intended  to 
replace  any  of  the  existing  means 
commonly  and  traditionally  used  by 
mariners  to  ascertain  the  risk  of 
collision  such  as  radar.  Automatic  Radar 
Plotting  Aids  (ARPA).  lookouts, 
binoculars,  visual  bearings,  relative 
position  maneuvering  boards,  and 
EDCIS.  but  it  can  certainly  supplement 
them.  AIS  provides  mariners  with  near 
real-time  information  regarding  another 
vessel's  identity,  dimensions,  speed 
over  ground,  course  over  ground, 
navigation  status,  and  heading.  It  will 
aid  mariners  in  identifv'ing  other  vessels 
in  restricted  visibility,  and  those  that 
would  be  indistinguishable  in  radar  sea 
clutter.  It  displays  the  bearing  and  range 
of  other  AlS-equipped  vessels  and 
provides  another  means  of  reliable 
communication  by  using  ship-to-ship 
addressed  text  messages.  In  the  future 
VTSs  will  be  able  to  relay  information 
on  vessels  not  carrying  AIS  to  AIS  users. 
However.  AIS  should  not  be  relied  upon 
as  the  sole  means  to  determine  risk  of 
collision,  safe  speed,  or  to  avoid 
collision. 

In  the  temporary  interim  rule,  we 
discussed  that  AIS  can  assist  mariners 
in  coordinating  passing  arrangements. 
AIS  will  allow  mariners  to  accurately 
identify  a  vessel  by  name  and  call  sign 
to  effectively  make  passing 
arrangements,  thus  replacing  vague 
radio  calls  such  as  "vessel  off  my  port 
bow"  with  more  descriptive  calls  such 
as  "vessel  NAME/Call  sign,  bearing 
XXX  degrees  and  XX  meters."  While 
AIS  allows  for  ship-to-ship  text 
messaging  to  communicate  with  others 
and  make  passing  arrangements,  these 
private  communications  do  not  meet  the 
requirements  of  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act  (33  U.S.C. 
1201  et  seq.)  for  open  broadcasts  on  the 
designated  bridge-to-bridge  channel,  nor 
does  it  relieve  a  vessel  operator  from  the 
requirement  to  sound  whistle  signals. 

"Three  commenters  asked  the  Coast 
Guard  to  test  AIS  on  vessels  on  the 
Lower  Mississippi  River,  stating  that 
previous  tests  were  not  adequate. 

We  do  not  believe  that  additional 
testing  on  the  Lower  Mississippi  River 
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is  necessan,'  prior  to  implf^mentation. 
The  Coast  Guard  conducted  exhaustive 
testing  of  precursor  AIS  in  cooperation 
with  stakeholders  on  the  Lower 
Mississippi  River.  We  detailed  this 
testing  in  the  "AIS  Testing"  section  of 
the  preamble  to  the  AIS  temporary 
interim  rule  (68  FR  39357).  We  also 
conducted  tests  with  the  AIS  being 
required  in  this  regulation  (ITU-R 
M. 1371-1)  in  other  V'TS  areas,  and 
monitored  similar  tests  conducted  in 
other  countries.  However,  the  Coast 
Guard  will  continue  to  conduct  system 
acceptance  testing  of  the  newly  installed 
AIS  shoreside  network  in  the  Lower 
Mississippi  River. 

Five  commenters  stated  that  AIS 
should  require  only  minimal 
information  from  vessel  operators,  so 
that  the  information  flow  to  and  from 
AIS  does  not  distract  vessel  operators 
from  their  other  duties. 

We  agree  that  AIS  users  should  not  be 
burdened  unnecessarily  One  goal  of 
AIS  is  to  unburden  mariners  from  the 
important,  although  tedious,  tasks  of 
reporting  information  to  a  VTS.  Through 
AIS  these  reports  are  automated  and 
additional  voyage  data  may  be 
transmitted  Whether  vessels  are 
required  to  supply  this  additional  data 
(people  on  board,  destination,  and 
estimated  time  of  arrival)  will  be 
determined  by  the  VTS,  which  will  take 
into  consideration  the  reporting 
exemptions  listed  in  33  CFR  161.23. 

One  commenter  asked  whether  the 
operator  of  a  vessel  entering  a  VMRS 
area  must  call  the  VTS  on  s  VHF  voice 
channel  and  whether  the  VTS  will 
notify  users  of  required  actions  by 
message  or  on  VHF  voice  channels. 

This  rule  mandates  AIS  position 
reports  in  lieu  of  VTS  voice  reports; 
however,  it  does  not  abolish  the 
requirements  set  forth  in  33  CFR  part 
161  regarding  deviation  requests, 
monitoring  requirements,  sailing  plans. 
and  final  reports.  Additionally.  VTS  and 
VTS  users  should  still  rely  upon  VHF 
voice  communications  on  the 
designated  VTS  frequencies  as  the 
primary  mode  of  VTS  communication. 
VTS  areas  will  eventually  supplement 
these  broadcasts  with  pertinent  AIS  text 
or  binary  messages. 

One  commenter  asked  whether  a 
vessel  could  use  AIS  as  a  tool  even  if  the 
vessel  it  is  communicating  with  is  not 
in  sight,  citing  confusion  with  the 
COLREGS  and  Inland  Navigation  Rules 
Eleven  to  Eighteen. 

Inland  Navigation  Rule  Three  clearly 
states  that  vessels  are  deemed  to  be  in 
sight  of  one  another  only  when  one  can 
be  observed  visually  from  the  other,  not 
when  observed  electronically  [e.g..  AIS 
or  radar).  However,  AlS-like  radar — is 


still  a  useful  tool  to  use  when  making 
navigational  decisions  prior  to  being  in 
the  sight  of  another  vessel. 

One  commenter  asked  for  clarification 
on  the  training  requirements  for  an  AIS 
operator. 

At  this  time,  we  envision  no 
additional  training  requirements  other 
than  reading  the  AIS  owner's  manual 
and  being  familiar  with  operation  of  the 
AIS.  However,  mariners  seeking  a 
greater  understanding  of  AIS  and  its 
uses  may  wish  to  read  a  document 
developed  by  the  International 
Association  of  Marine  Aids  to 
Navigation  and  Lighthouse  Authorities 
(lALA)  titled  "lALA  Guidelines  on  the 
Universal  Automatic  Identification 
System  (AIS),  Volume  1,  Part  1  — 
Operational  Issues,  Edition  1.1, 
December  2002,"  that  is  available  at 
h  tip  ://i\-w'w.iala-aism .  org. 

One  commenter  asked  how  manv 
vessels  are  displayed  on  an  AIS  when  a 
vessel  is  in  a  crowded  harbor. 

AIS  is  designed  to  provide 
information  on  a  minimum  of  the  20 
closest  active  AIS  targets. 

Editorial 

The  temporary  interim  rule  contained 
a  typographical  error,  which  is  corrected 
in  this  rule.  In  §§  164.03  and  164.46.  the 
IMO  circular  "Guidelines  for 
Installation  of  Shipborne  Automatic 
Identification  System  (AIS).  dated 
lanuar\'  6.  2003"  should  have  been 
titled  ■•SN/Circ.227"  vice  "SN/ 
Circ.277." 

We  have  also  added  a  note  to  33  CFR 
164.46(a)  to  clarif\^  which  international 
tonnage  convention  is  being  identified. 

Procedural 

Five  commenters  requested  a  longer 
comment  period  specifically  for  the  AIS 
temporary  interim  rule. 

We  did  not  extend  the  comment 
period  on  this  rule  due  to  the  need  to 
follow  the  MTSA's  statutorv'  deadline 
for  issuance  of  regulations.  We 
acknowledge  that  these  regulations  are 
being  implemented  in  a  short  period  of 
time.  We  have,  however,  reopened  the 
comment  period  on  our  previously 
published  notice  titled  "Automatic 
identification  System;  Expansion  of 
Carriage  Requirements  for  U.S.  Waters" 
(USCG  2003-14878;  July  1,  2003;  68  FR 
39369). 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  164.03 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  You  may 
inspect  this  material  at  U.S.  Coast  Guard 
Headquarters  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 


available  from  the  sources  listed  in 
§164.03. 

Regulatory  Asses-sment 

This  final  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  Order.  It  requires  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  final  assessment  is  availablp  in  thp 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  the  assessment  and  changes 
from  the  draft  assessment  follows. 

Cost  Assessment 

This  final  rule  is  requiring  the 
carriage  of  AIS  on  all  U.S.  flag  SOLAS 
vessels,  certain  domestic  vessels  in  VTS 
areas,  and  foreign  flag  vessels  less  than 
300  gross  tonnage  that  call  on  ports  in 
the  U.S.  We  estimate  that  438  U.S.  flag 
SOLAS  vessels,  2,963  non-SOLAS 
domestic  vessels,  and  70  non-SOLAS 
foreign  vessels  will  be  affected  by  this 
final  rule. 

The  estimated  total  present  value  cost 
of  this  final  rule  is  S50.4  million  (where 
the  period  of  analysis  is  2003-201 2).  An 
estimated  present  value  $5.2  million  is 
for  the  U.S.  flag  SOLAS  fleet.  S44,l 
million  is  for  the  domestic,  non-SOLAS 
fleet  in  VTS  areas,  and  $1.1  million  is 
for  the  foreign,  non-SOLAS  fleet  that 
call  on  ports  in  the  U.S. 

In  the  first  year  of  implementation, 
the  estimated  cost  is  Si. 9  million  for  the 
U.S.  flag  SOLAS  fleet,  $27.6  million  for 
the  domestic,  non-SOLAS  fleet  in  VTS 
areas,  and  less  than  $1  million  for  the 
foreign,  non-SOLAS  fleet.  Following 
initial  implementation,  the  estimated 
annual  cost  is  less  than  $1  million  for 
the  entire  affected  population. 

Safetv  Benefits 

The  Coast  Guard  expects  both 
quantifiable  and  non-quantifiable 
benefits  as  a  result  of  the  final  rule. 
Quantified  benefits  include  avoided 
property  damage,  injuries,  fatalities,  and 
pollution  events  as  a  result  of  having  an 
AIS.  Other  benefits  include  better 
situational  awareness,  information,  and 
communications.  The  final  rule  will 
also  enhance  Coast  Guard  missions  such 
as  marine  safety  and  security,  aids  to 
navigation,  and  maritime  mobility. 

In  order  to  quantify-  the  benefits  of 
AIS  implementation,  the  Coast  Guard 
reviewed  Marine  Casualty  Incident 
Reports  (MCIRs)  from  1993-1999  that 
involved  the  vessel  populations  affected 
by  this  final  rule.  These  incidents  were 
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used  to  develop  a  historical  rate  of 
marine  casualties  in  VTS  areas  to 
determine  the  effectiveness  of  AlS  as  a 
mitigating  factor. 

The  estimated  total  present  value 
benefit  of  the  final  rule  is  S24.4  million 
(200,3-2012).  .\n  estimated  present 
value  S13.3  million  is  for  the  U.S.  flag 
SOLAS  fleet,  $11. 1  million  is  for  the 
domestic,  non-SOLAS  fleet  in  VTS 
areas.  We  did  not  find  any  quantified 
safetv  benefits  for  the  foreign.  non- 
SOLAS  fleet 

Security  Benefits 

This  final  rule  is  one  of  six  final  rules 
that  implement  national  maritime 
sec:urity  initiatives  concerning  general 
provisions.  Area  Maritime  Securitv 
(ports),  vessels,  facilities.  Outer 
Continental  Shelf  (OCS)  facilities,  and 
AIS.  The  Coast  Guard  used  the  National 
Risk  Assessment  Tool  (\'-R.-\T)  to  assess 
benefits  that  would  result  from 


increased  security  for  vessels,  facilities, 
OCS  facilities,  and  areas.  The  N-RAT 
considers  threat,  vulnerabilitv.  and 
consequences  for  several  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  temporary 
interim  rule  titled  "Implementation  of 
National  Maritime  Securitv  Initiatives" 
(68  FR  39243)  (part  101).  For  this  benefit 
assessment,  the  Coast  Guard  used  a 
team  to  calculate  a  risk  score  for  each 
entity  and  scenario  before  and  after  the 
implementation  of  required  security 
measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

VVe  recognized  that  the  final  rules  are 
a  "family"  of  rules  that  will  reinforce 
and  support  one  another  in  their 
implementation.  VVe  have  ensured. 


however,  that  risk  reduction  that  is 
credited  in  one  rule  is  not  also  credited 
in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  temporary 
interim  rule  titled  "Implementation  of 
.National  Maritime  Securitv  Initiatives" 
(68  FR  39274)  (part  101). 

VVe  determined  annual  risk  points 
reduced  for  each  of  the  six  final  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  vessel,  facility, 
OCS  facility,  area,  and  AIS  rules.  .'\s 
shown  in  Table  1,  the  implementation 
of  AIS  for  thf  affected  population 
reduces  1,422  risk  points  annually 
through  2012.  The  benefits  attributable 
for  part  101.  General  Provisions,  were 
not  considered  separately  since  this  part 
is  an  overarching  section  for  all  the 
parts. 


Table  1  .—Annual  Risk  Points  Reduced  by  the  Final  Rules 


Mantime  entity 


Annual  risk  points  reduced  by  final  rule 


Vessel 

secunty 


Facility 
security 


OCS  facility 
secunty 


AMS 


AIS 


Vessels 

Facilities  

OCS  Facilities 
Port  Areas  

Total  


778.633 

2.025 

41 

587 


3,385 

469,686 


3,385 
9,903 


587 


781,285 


473.659 


13.288 


3,385 
2,025 


129.792 


135,202 


1,317 


105 


1,422 


Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  VVe  presented  cost  effecti\eness. 


or  dollars  per  risk  point  reduced,  in  two 
ways:  First,  we  compared  the  first-year 
cost  and  first-year  benefit  because  first- 
year  cost  is  the  highest  in  our 
assessment  as  companies  develop 
security  plans  and  purchase  equipment. 


Second,  we  compared  the  10-year 
present  value  cost  and  the  10-vear 
present  value  benefit.  The  results  of  our 
assessment  are  presented  in  Table  2 


Table  2.— First- Year  and  10-Year  Present  Value  Cost  and  Benefit  of  the  Final  Rules 


Item 


Final  rule 


Vessel 
security 


Facility 
secunty 


OCS 

facility 
security 


AMS 


-I- 


AIS  * 


First-Year  Cost  (millions)  

First- Year  Benefit  

First-Year  Cost  Effectiveness  ($/Risk  Point  Reduced) 

10-Year  Present  Value  Cost  (millions)  

10-Year  Present  Value  Benefit  

10-Year  Present  Value  Cost  Effectiveness  ($/Risk  Point 
Reduced)  

•  Cost  less  monetized  safety  benefit. 


$218 

781.285 

279 

1,368 

5,871 ,540 

233 


$1,125 

473.659 

2.375 

5.399 

3.559.655 

.     1,517 


$3 

13.288 

205 

37 

99,863 

368 


$120 

135,202 

890 

477 

1.016,074 

469 


330 

1.422 

21,224 

26 

10,687 

2,427 


.Although  we  have  quantified  these 
security  benefits  relative  to  AIS,  the 
N-RAT  is  limited  in  its  ability  to 
measure  benefits  attributable  to 
intelligence  or  information  gathering. 
These  limitations  are  discussed  in  the 


"Assessment  Limitations"  section  in  the 
preamble  of  the  temporary  interim  rule 
titled  "Im.plementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792). 


Congress  mandated  an  AIS  carriage 
requirement  on  domestic  (non-SOLAS) 
vessels  in  46  U.S.C.  70114.  and 
provided  an  explicit  phase-in  schedule 
for  AIS  in  section  102(e)  of  the  MTSA. 
Strictly  upon  consideration  of 
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monetized  safety  benefits,  as  measured 
through  decreased  collisions  and  the 
resulting  decrease  in  injuries, 
mortalities,  and  pollution  incidents,  the 
cost  of  AIS  installation  for  the  domestic 
fleet  far  outweighs  the  benefit  over  a  10- 
year  period  (0.25  benefit-cost  ratio). 
This  ratio  results  from  the  high  costs  of 
purchasing  and  installing  the  unit  (an 
estimated  S9.330  per  vessel),  and  the 
types  of  marine  casualties  that  AIS  is 
expected  to  mitigate,  where  damage  is 
not  usually  severe  nor  is  there 
significant  loss  of  life.  In  view  of  the 
benefit-cost  ratio  presented  above,  the 
Coast  Guard  has  shared  with  the 
Congress  all  significant  information 
provided  by  the  public  that  addresses 
the  reasonableness  of  implementing  the 
statute.  A  copy  of  this  letter  is  available 
in  the  docket  where  indicated  under 
ADDRESSES 

Because  there  is  not  yet  a  mass  market 
for  AIS.  the  cost  per  unit  in  the  next  few 
years,  when  the  domestic  fleet  is 
required  to  purchase  AIS.  is  likelv  to  be 
higher  than  when  it  is  replaced  (around 
2012).  Because  the  AIS  market  is  in  its 
infancy,  we  cannot  estimate  how  much 
the  unit  cost  will  decrease  over  the  next 
decade.  If  many  manufacturers  enter  the 
market,  costs  are  likely  to  drop  through 
competition.  Because  manufacturers 
have  a  potential  world  market  and  a 
significant  U.S.  market,  many  mav 
attempt  to  capture  a  segment. 
Conversely,  if  only  a  few  players  emerge 
worldwide.  AIS  costs  could  remain 
high.  Because  manufacturers  must 
engage  in  a  rigorous  approval  process 
and  cannot  be  assured  that  thev  will 
recoup  research  and  development  costs 
through  unit  sales,  there  is  the  potential 
that  only  a  few  dominant  players  will 
emerge  in  the  AIS  market.  Because  we 
cannot  determine  the  trend  of  the  AIS 
market  and  we  did  not  want  to 
understate  the  cost  for  AIS.  we  assumed 
that  the  cost  for  units  in  2012  would 
again  be  approximately  S9.000  per  unit. 
It  is  possible  that  an  AIS  unit  will  not 
be  this  expensive  to  replace. 

In  terms  of  security,  we  estimated  that 
we  will  not  experience  a  significant 
benefit  from  a  decrease  in  risk,  as 
measured  in  risk  points  reduced  in  the 
N-R.<\T.  as  a  result  of  AIS  installation. 
There  are  two  primary-  reasons  for  this 
estimate.  First,  the  \-RAT  was  an 
internal  Coast  Guard  tool  that  was 
modified  to  estimate  the  national 
benefits  attributable  to  the  suite  of 
security  rules  mandated  bv  the  MTSA 
The  tool  was  not  designed  to  measure 
the  security  benefits  of  AIS  specifically. 
The  N-RAT  does  not.  therefore,  robustly 
capture  the  risk  mitigation  potential  of 
AIS.  Second,  the  Coast  Guard  strongh 
believes  that  AIS  is  critical  to  maritime 


domain  awareness.  However,  we  are 
unable  to  quantifv-  or  monetize  the 
benefits  of  this  Coast  Guard  mission  or 
the  individual  contribution  of  AIS  to  it. 

While  the  monetized  benefit  of  the 
rule  does  not  exceed  its  cost,  the  Coast 
Guard  believes  that  AIS  has  the 
potential  to  mitigate  a  transportation 
security  incident.  The  Coast  Guard 
recognizes  that  a  single  sensor,  such  as 
AIS.  will  not  likely  prevent  a 
transportation  security  incident  alone — 
but  if  AIS  can  have  a  mitigating  effect 
on  just  a  single  incident,  the  security 
benefit  could  be  significant.  The  Coast 
Guard  must  consider  AIS  in  its  suite  of 
security  rules  and  has  developed  a  final 
rule  that  considers  the  mandates  of  the 
MTSA  in  light  of  the  high  initial  costs 
of  purchasing  the  unit  by  requiring  AIS 
in  VTS  areas  only  for  the  domestic  fleet. 
We  are  concentrating  our  efforts  in  VTS 
areas  since  this  is  where  we  can  begin 
accruing  the  most  benefit — for  industry, 
the  public,  and  the  Coast  Guard — in  the 
shortest  period  of  time.  However  in 
response  to  public  comment,  in 
§  164.46(a)(1)  and  (a)(2)(i).  we  have 
removed  the  carriage  requirement  of  the 
temporary  interim  rule  for  commercial 
fishing  vessels  and  some  small 
passenger  vessels.  Through  this  final 
rule  we  are  attempting  to  maximize  the 
return  on  investment  as  quickly  and  as 
effectivelv  as  practical. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we' have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50  000.  We 
have  reviewed  this  final  rule  for 
potential  economic  impacts  on  small 
entities.  A  Final  Regulator*-  Flexibility 
Analysis  discussing  the  impact  of  this 
rule  on  small  entities  is  available  in  the 
docket  where  indicated  under 
ADDRESSES 

Number  and  Types  of  Small  Entities 
Affected 

U.S.  Flag  SOLAS  Vessels 

Of  the  affected  population,  we 
estimated  that  of  the  438  total  U.S.  flag 
SOLAS  vessels.  205  are  owned  by  122 
small  businesses.  The  remaining  233 
vessels  are  owned  bv  approximately  40 
large  companies. 

We  estimated  the  cost  of  an  AIS  unit 
per  vessel  in  the  first  year  will  be 


S9.330.  Of  this.  S7.000  is  for  the  AIS 
unit.  S2.000  is  for  installation,  and  S330 
is  for  mariner  training.  We  estimated 
that  following  installation,  each  AIS 
will  require  S250  in  annual 
maintenance  to  replace  such  items  as 
the  antenna,  keyboard,  and  display 
screen.  We  estimated  that  the  entire  unit 
will  be  replaced  after  eight  vears. 

We  found  that  annual  maintenance 
costs  will  have  a  less-than-1 -percent 
impact  on  annual  revenue  for  all  small 
businesses  with  U.S.  flag  SOLAS 
vessels.  First-year  impacts  to  small 
businesses,  therefore,  are  the  focus  of 
this  analysis.  To  estimate  the  revenue 
impact  on  small  businesses  in  the  first 
year,  the  cost  per  vessel  for  AIS,  S9,330, 
was  multiplied  by  the  number  of  vessels 
owned  by  each  company,  then  divided 
by  the  average  annual  revenue  for  each 
company,  as  reported  in  the  online 
databases.  Of  the  122  small  businesses 
that  own  U.S.  flag  SOLAS  vessels,  we 
found  revenue  for  59  of  them  (48 
percent).  Table  3  presents  the  revenue 
impact  for  the  59  entities  with  known 
average  annual  revenue. 

Table  3.— Effec^  of  Firs'-Year 
Cost  on  Average  Annual  Rev- 
enue FOR  Swalu  Entities  Owning 
U.S.  Flag  SOLAS  Vessels 


Percent  of  an- 
nual revenue 
that  IS  first-vear 
AIS  cost 


Number  of 
entities  with 
known  an- 
nual reve- 


Percent  of 
entities  with 
known  an- 
nual reve- 


nues 

nues 

0-3  

>3-5  

>&-10  

43 
S 

4 
6 
0 

1 

73 
8 
7 

>  10-20  

10 

>  20-30   

>30   

0 
2 

Total 

59 

100 

As  shown,  the  final  rule  will  have  a 
less-than-3-percent  impact  on  73 
percent  of  small  businesses  owning  non- 
SOLAS  vessels  in  the  first  year  it  is  in 
effect.  Approximately  88  percent  have  a 
less-than-1 0-percent  impact. 

Number  and  T\j}es  of  Small  Entities 
Affected:  Non-'SOLAS  Fleet  in  ITS 
Areas 

We  estimated  that  there  are  637  small 
businesses  that  will  be  affected  bv  the 
final  rule  that  own  non-SOLAS  vessels 
that  transit  VTS  areas.  These  637 
companies  own  1,349  vessels, 
representing  46  percent  of  the  2,963 
V.'  m-SOLAS  vessels  affected  by  the  rule. 
An  estimated  1.456  vessels  (49  percent) 
are  owned  by  150  large  businesses,  and 
55  vessels  (2  percent)  are  owmed  by 
State  and  local  governments.  There  are 
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103  vessels  that  transit  VTS  areas  (3 
percent  of  the  non-SOLAS  fleet)  that 
have  no  company  associated  with  the 
vessel  due  to  missing  company 
information  in  our  data.  We  could  not 
be  certain  if  these  vessels  belong  to 
small,  large,  or  government  entities  and 
did  not  apportion  these  103  vessels  to 
one  tvpe  of  entity  or  another. 

We  estimated  the  cost  of  AIS  per 
vessel  in  the  first  vear  will  be  S9,330.  As 
with  the  U.S.  flag  SOLAS  fleet,  annual 
cost  following  installation  of  AIS  will 
have  little  impact  on  annual  revenues — 
a  less-than-1  percent  impact  on  annual 
revenue  for  most  small  businesses.  The 
first-year  cost  of  this  final  rule, 
therefore,  will  again  have  the  greatest 
impact  on  average  annual  revenue.  To 
estimate  the  revenue  impact  on  small 
businesses  in  the  first  vear.  the  cost  per 
vessel  for  AIS.  S9. 330.  was  multiplied 
by  the  number  of  vessels  owned  by  each 
company,  then  divided  by  the  average 
annual  revenue  for  each  company.  Of 
the  637  small  businesses  that  own  non- 
SOLAS  vessels  in  VTS  areas,  we  found 
revenue  for  392  of  them  (62  percent). 
The  results  of  the  analysis  for  the  non- 
SOLAS  fleet  in  VTS  areas  with  known 
company  information  are  presented  in 
Table  4.' 

Table  4.— Effect  of  First-Year 
Cost  on  Average  Annual  Rev- 
enue FOR  Small  Entities  Owning 
Domestic.  Non-SOLAS  Vessels 
in  VTS  Areas 


Percent  of 

annual  revenue 

that  IS  first-year 

AIS  cost 


Number  of 
entities  with 
known  an- 
nual reve- 
nues 


Percent  of 
entities  with 
known  an- 
nual reve- 
nues 


0-3  

>3-5  

>  5-10  

303 
32 
28 
15 
10 
4 

77 
8 

7 

> 10-20   

4 

>  20-30  

>30  

3 
1 

Total 

392 

100 

As  shown,  the  final  rule  will  have  a 
less-than-3-percent  impact  on  77 
percent  of  small  businesses  owning  non- 
SOLAS  vessels  in  the  first  year  it  is  in 
effect.  Approximately  92  percent  have  a 
less-than-1 0-percent  impact.  We 
concluded,  therefore,  that  this  final  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  smal! 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 


understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  We 
provided  small  entities  with  a  name, 
phone  number,  and  e-mail  address  to 
contact  if  they  had  questions  concerning 
the  provisions  of  the  final  rules  or 
options  for  compliance. 

We  have  placed  Small  Business 
Compliance  Guides  in  the  dockets  for 
the  Area  Maritime,  Vessel,  and  Facility 
Security  and  the  AIS  rules.  These 
Compliance  Guides  will  explain  the 
applicability  of  the  regulations,  as  well 
as  the  actions  small  businesses  will  be 
required  to  take  in  order  to  comply  with 
each  respective  final  rule.  We  have  not 
created  Compliance  Guides  for  part  101 
or  for  the  DCS  Facility  Security  final 
rule,  as  neither  will  affect  a  substantial 
number  of  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information  "^ 

This  final  rule  contains  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  The  reports 
required  by  this  rule  are  considered  to 
be  operational  communications, 
transitory  in  nature,  and,  do  not 
constitute  a  collection  of  information 
under  the  Paperwork  Reduction  Act. 

We  did  not  receive  comments 
regarding  collection  of  information. 

Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
govermnents  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  It  is  well 
settled  that  States  may  not  regulate  in 
categories  reserved  for  regulation  by  the 
Coast  Guard.  It  is  also  well  settled,  now, 
that  all  of  the  categories  covered  in  46 
U.S.C.  3306,  3703,  7101, and  8101 
(design,  construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 


obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
In  addition,  under  the  authority  of  Title 
I  of  the  Ports  and  Waterwavs  Safety  Act, 
33  U.S.C.  1221-1232  (specificallv  33 
U.S.C.  1223)  and  the  MTSA  this" 
regulation  will  preempt  any  State  action 
on  the  subject  of  Automatic 
Identification  System  carriage 
requirements.  (See  the  decision  of  the 
Supreme  Court  in  the  consolidated 
cases  of  United  States  v.  Locke  and 
Intertanko  v.  Locke.  529  U.S.  89.  120  S. 
Ct.  1135  (March  6,  2000).)  Our  AIS 
carriage  requirement  rule  falls  into  the 
category  of  equipping  of  vessels. 
Because  the  States  may  not  regulate 
within  this  category,  preemption  under 
Executive  Order  13132  is  not  an  issue. 

We  did  not  receive  comments 
regarding  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Indian  Tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  SlOO.000,000  or  more 
in  any  1  year.  We  discuss  the  effects  of 
this  final  rule  elsewhere  in  this 
preamble.  However,  this  final  rule  is 
exempted  from  assessing  the  effects  of 
the  regulatory  action  as  required  by  the 
Act  because  it  is  necessary  for  the 
national  securitv  of  the  United  States  (2 
U.S.C.  1503(5))." 

We  did  receive  one  comment 
regarding  the  Unfunded  Mandates 
Reform  Act;  this  comment  is  discussed 
within  the  "Discussion  of  Comments 
and  Changes"  section  of  this  preamble. 


Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  We  did 
receive  one  comment  regarding  the 
taking  of  private  property:  this  comment 
is  discussed  within  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
preamble. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  lustice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden.  We  did  not  receive  comments 
regarding  Civil  Justice  Reform. 
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Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  final  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
heaJth  or  risk  to  safety  that  may 
disproportionately  affect  children.  We 
did  not  receive  comments  regarding  the 
protection  of  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We  did 
not  receive  comments  regarding  Indian 
Tribal  Governments. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatorv 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supplv. 
distribution,  or  use  of  energv.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effect,';  under 
Executive  Order  13211. 

This  final  rule  has  a  positive  effect  on 
the  supply,  distribution,  and  use  of 
energy  The  final  rule  provides  for 
enhanced  maritime  security,  which  will 
prove  beneficial  for  the  supply, 
distribution,  and  use  of  energy  at 
increased  levels  of  maritime  securitv. 

We  did  not  receive  comments 
regarding  energy  effects. 

Environment 

We  have  considered  the 
environmental  impact  nf  this  final  rule 
and  concluded  that  under  figure  2-1, 
paragraphs  (34Kd).  (34){e).  and  (34)(i)  of 
Commandant  Instruction  M1647.T  ID. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  final  rule  concerns  vessel 
equipment  requirements  that  will 
contribute  to  a  higher  level  of  marine 
safetv  and  maritime  domain  awareness 


for  U.S.  port  and  waterwavs,  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

This  rulemaking  will  not  significantlv 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
rule  will  be  done  in  conjunction  with 
appropriate  State  coastal  authorities. 
The  Coast  Guard  will  complv  with  the 
requirements  of  the  Coastal  Zone 
Management  Act  while  furthering  its 
intent  to  protect  the  coastal  zone. 

We  did  not  receive  comments 
regarding  the  environment. 

List  of  Subjects 

33  CFR  Part  26 

Communications  equipment.  Marine 
safety.  Radiotelephone,  Vessels. 

33  CFR  Part  161 

Harbors,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Vessels,  Waterways. 

33  CFR  Part  164 

bicorporation  by  reference,  Marine 
safety.  Navigation  (water).  Reporting 
and  recordkeeping  requirements. 
Waterways. 

33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  Accordingly,  the  interim  rule 
amending  33  CFR  parts  26.  161,  164,  and 
165  that  was  published  at  68  FR  39353 
on  July  1.  2003.  and  amended  at  68  FR 
41913  on  July  16.  2003,  is  adopted  as  a 
final  rule  with  the  following  changes: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

■  1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223,  1231;  46  U.S.C. 
701 14.  70117;  Pub.  L.  107-295.  116  Stat. 
2064:  Department  of  Homeland  Security 
Delegation  No.  0170.1. 

§161.12     [Amended] 

■  2.  In  §161.12.  in  note  1  following  table 
161.12(c).  add  the  following  sentence  to 
the  end  of  the  note:  "The  requirements 
set  forth  in  §§161.21  and  164.46  of  this 
subchapter  apply  in  those  areas  denoted 
with  a  MMSI  number." 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

■  3  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223,  1231;  46  U.S.C. 
2103.  3703,  70114,  70117;  Pub.  L.  107-295. 


116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1   Sec.  164.13 
also  issued  under  46  U.S.C.  8502.  Sec.  164.61 
also  issued  under  46  U.S.C.  6101. 

■  4  In  §  164.02.  revise  paragraph  (a) 

troductorv  text  to  read  as  follows: 

§  164.02     Applicability  exception  for  foreign 
vessels. 

(aj  Except  as  provided  in 
§  164.46(a)(2)  of  this  part,  including 
§§  164.38  and  164.39,  this  part  does  not 
apply  to  vessels  that: 


§164.03     [Amended] 

■  5  In  §  164.03(b).  under  "International 
Maritime  Organization",  remove  the 
word  "SN/Circ.277"  and  add,  in  its 
place,  the  word  "SN/Circ.227". 

§164.43    [Amended] 

■  h  in  «?  164.43.  in  paragraph  (a) 
intrculuctor\'  text,  remove  the  words 
"July  1"  and  add,  in  their  place,  the 
words  "December  31". 

■  7.  Revise  §  164.46  to  read  as  follows: 

§  164.46     Automatic  Identification  System 
(AIS). 

(a)  The  following  vessels  must  have  a 
properly  installed,  operational,  type 
approved  AIS  as  of  the  date  specified; 

(T)  Self-propelled  vessels  of  65  feet  or 
more  in  length,  other  than  passenger 
and  fishing  vessels,  in  commercial 
service  and  on  an  international  voyage, 
not  later  than  December  31,  2004. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  the  following,  self- 
propelled  vessels,  that  are  on  an 
international  voyage  must  also  comply 
with  SOLAS,  as  amended,  Chapter  V. 
regulation  19.2.1.6.  19.2.4.  and  19.2.3.5 
or  19.2.5.1  as  appropriate  (Incorporated 
by  reference,  see  §  164.03): 

(i)  Passenger  vessels,  of  150  gross 
tonnage  or  more,  not  later  than  July  1, 
2003: 

(ii)  Tankers,  regardless  of  tonnage,  not 
later  than  the  first  safety  sur\'ey  for 
safety  equipment  on  or  after  July  1, 
2003; 

(iii)  Vessels,  other  than  passenger 
vessels  or  tankers,  of  50.000  gross 
tonnage  or  more,  not  later  than  July  1, 
2004; and 

(iv)  Vessels,  other  than  passenger 
vessels  or  tankers,  of  300  gross  tonnage 
or  more  but  less  than  50,000  gross 
tonnage,  not  later  than  the  first  safety 
survey  for  safety  equipment  on  or  after 
July  1,  2004,  but  no  later  than  December 
31, 2004. 

(3)  Notwithstanding  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  the  following 
vessels,  when  navigating  an  area 
denoted  in  table  161.12(c)  of  §  161  12  of 
this  chapter,  not  later  than  December  31, 
2004: 


I 
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(i]  Self-propelled  vessels  of  65  feet  or 
more  in  length,  other  than  fishing 
vessels  and  passenger  vessels 
certificated  to  carrv  less  than  151 
passengers-fordiire,  in  cejmmercial 
service; 

(ii)  Towing  vessels  of  26  feet  or  more 
in  length  and  more  than  600 
horsepower,  in  commercial  service; 

(iii)  Passenger  vessels  certificated  to 
carrv  more  than  150  passengers-for-hire. 

Note  to  §  164.46(a):    Properlv 
installed"  refers  to  an  installatirjn  iisinu 
the  guidelines  set  forth  in  IM(J  SN 
Circ.227  (incorporated  by  reference,  see 
§  164.03),  Not  all  AIS  units  are  able  to 
broadcast  position,  course,  and  speed 
without  the  input  of  an  external 
positioning  device  (e.g.  dGPS);  the  use 
of  other  external  devices  {e.g. 
transmitting  heading  device,  gyro,  rate 
of  turn  indicator)  is  highly 
recommended,  however,  not  required 
except  as  stated  in  ^  164, 46(a)(2).  "Type 
approved"  refers  to  an  approval  bv  an 
IXIO  recognized  Administration  as  to 
complv  with  IM(1  Resolution 


MSC. 74(69),  ITU-R  Recommendation 
M. 1371-1,  and  lEC  61993-2 
(Incorporated  by  reference,  see 
§  164.03).  "Length"  refers  to  "registered 
length"  as  defined  in  46  CFR  part  69. 
"Gross  tonnage"  refers  to  tonnage  as 
defined  under  the  International 
Convention  on  Tonnage  Measurement  of 
Ships.  1969 

(b)  The  requirements  for  Vessel 
Bridge-to-Bridge  radiotelephones  in 
§§  26, 04(a)  and  (c).  26.05,  26.06  and 
26.07  of  this  chapter  also  apply  to  AIS. 
The  term  "effective  operating 
condition"  used  in  §  26.06  of  this 
chapter  includes  accurate  input  and 
upkeep  of  AIS  data  fields. 

(c)  The  use  of  a  portable  AIS  is 
permissible  only  to  thejextent  that 
electromagnetic  interference  does  not 
affect  the  proper  function  of  existing 
navigation  and  communication 
equipment  on  board  and  such  that  only 
one  AIS  unit  may  be  in  operation  at  any 
one  time. 

(d)  The  AIS  Pilot  Plug,  on  each  vessel 
over  1,600  gross  tons  on  an  international 


vovage.  must  be  available  for  pilot  use. 
easily  accessible  from  the  primary 
conning  position  of  the  vessel,  and  near 
a  120  Volt,  AC  power,  3-prong 
receptacle. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  8.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3,3  U.S.C.  1226.  1231;  46  LJ.S.C. 
Chapter  701:  50  U.S.C.  191 .  195:  33  CFR 
1.05-l(g),  6.04-1.  6.04-6,  and  160.5:  Pub.  L. 
107-295,  116  Stat.  2064:  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

§165.1704     [Amended] 

■  9.  In  t?  165. 1704(c)(6j.  remove  the 
words  "(uly  1"  and  add.  in  their  place, 
the  words  "December  31", 

Dated:  Octobers.  2003, 
Thomas  H.  Collins. 

Admiral.  Coast  Guard.  Commandant. 

[FR  Doc.  03-26350  Filed  10-20-03;  8:45  am] 
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DEPARTME^f^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61,  91.  119.  121, 135, 136 

[Docket  No.  FAA-1 998-4521;  Notice  No.  OJ- 

10] 

RIN2120-AF07 

National  Air  Tour  Safety  Standards 

AGENCY:  Federal  Aviation 

Administration  (FAAJ,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRMh 

SUMMARY:  The  FAA  is  proposing 
national  .safety  standards  to  govern 
commercial  air  tours  (i.e..  sightseeing). 
These  safety  standards  are  proposed  as 
a  result  of  accidents  and  incidents 
involving  air  tour  operators  and 
subsequent  National  Transportation 
Safety  Board  recommendations.  The 
proposed  rule  is  intended  to  increase 
the  safety  of  commercial  air  tours  on  a 
national  basis  by  requiring  certification 
of  air  tour  operators  and  by  establishing 
new  safety  requirements. 
DATES:  Send  your  comments  on  or 
before  January  20.  2004. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation.  Room 
Plaza  401.  400  Seventh  Street,  SW., 
Washington,  DC  20.590-0001.  You  must 
identify'  the  docket  number  F.Ai^-lQgS- 
4521  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown.  Air  Transportation 
Division.  AFS-200,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
Telephone:  (202)  267-8166;  e-mail: 
Alberta.Drown@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

invites  interested  persons  to  participate 
in  this  rulemaking  by  submitting  written 
comments,  data,  or  views.  We  also 


invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  fde  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persormel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,- Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  Web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  (4521)  of  the  Docket  number 
shown  at  the  beginning  of  this  notice. 
Click  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
wwiv.faa.gov/avr/armhome.htm  or  the 
Federal  Register's  Web  page  at  http:// 
w\^'w. access. gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administiation.  Office  of  Rulemaking. 


ARM-1,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identib,'  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

I.  Background 

A.  General  Ch'erview  of  Commercial  Air 
Tours 

Commercial  sightseeing  flights  over 
areas  of  scenic  or  general  interest  to 
passengers  have  increased  considerably 
since  the  1970s.  During  the  peak  growth 
years,  the  air  tour  industry  estimates 
that  2  million  passengers  flew  annually 
on  such  flights.  Sightseeing  operations 
are  conducted  in  all  parts  of  the  United 
States,  over  various  types  of  scenic 
areas,  including  national  parks,  urban, 
coastal,  and  mountainous  areas.  The 
operators  who  conduct  sightseeing 
flights  as  a  regular  part  of  their  business 
are  commonly  known  as  air  tour 
operators  and  their  operations  are  often 
referred  to  as  commercial  air  tours. 

Air  tour  operators  typically  are  single- 
pilot  operations  that  are  conducted  in 
airplanes  or  helicopters.  While  some 
commercial  air  tours  are  conducted  in 
hot  air  balloons  and  gliders,  this 
proposed  rule  is  intended  to  regulate 
commercial  air  tours  conducted  in 
powered  aircraft  only.  Commercial  air 
tours  are  conducted  in  visual 
meteorological  conditions  (VMC), 
normally  without  radar  coverage  or 
traffic  advisories  from  an  air  traffic 
control  facility. 

Commercial  air  tours  are  often 
conducted  in  dense  air  traffic  near 
popular  scenic  areas.  These  areas  tend 
to  be  geographically  limited  in  size.  Air 
tour  traffic  typically  is  a  mix  of 
airplanes  and  helicopters,  which  have 
different  flight  characteristics  (e.g., 
speed  and  maneuverability).  As  a  result 
of  these  factors,  pilots  conducting  air 
tours  must  use  heightened  vigilance  and 
greater  precision  in  navigation. 

Many  popular  scenic  areas  are  located 
in  remote,  rugged  terrain  where  the 
attraction  is  the  natural  beauty  of  the 
site.  To  view  the  natural  beauty  of 
popular  sites,  commercial  air  tours 
normally  are  conducted  at  relatively  low 
altitudes,  between  500  and  1.000  feet 
above  ground  level  (AGL).  Flights 
conducted  at  these  altitudes  are  close  to 
ground  obstructions  and  often  are 
horizontal  to  high  terrain.  In  addition. 
many  air  tour  operators  conduct  flights 
over  water.  Currently,  commercial  air 
tours  that  are  conducted  beyond  25 
statute  miles  of  the  departure  airport,  or 
over  a  unit  of  the  national  park  system. 
must  be  certificated  under  Title  14  CFR 
part  119  to  operate  in  accordance  with 
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either  part  121  or  1,35.  Part  121  and  part 
135  contain  operational,  safetv  and 
training  rules  that  are  not  limited  to  air 
tour  operations.  Exceptions  to  the 
certification  requirements  are  contained 
in  14  CFR  119.1(e).  One  of  these 
exceptions.  §  119.1(e)(2).  applies  to  non- 
stop sightseeing  flights  conducted 
within  25  statute  miles  of  the  departure 
airport  that  takeoff  and  land  at  the  same 
airport.  Operators  conducting  flights 
under  this  exception  are  not  required  to 
be  certificated  under  part  119  and  are 
not  subject  to  the  operational 
requirements  of  either  part  121  or  135. 
These  excepted  operations  are  subject 
only  to  the  requirements  of  part  91. 
This  proposed  rule  would  seek  to 
improve  the  overall  safety  of 
commercial  air  tours  by  requiring  all  air 
tour  operators,  with  a  limited  exception 
for  certain  charitable  and  community 
events,  to  be  certificated  under  part  1 19. 
Additionally  the  proposed  rule  would 
increase  the  overall  safety  of 
commercial  air  tours  by  establishing 
requirements  for  low-level  flight, 
visibility  limits  and  over  water  flights. 
The  proposed  rule  is  modeled  on 
Special  Federal  Aviation  Regulation 
[SFAR)  71.  which  currently  governs  the 
commercial  air  tour  industry  operating 
in  Hawaii.  During  the  6  years  from  1989 
through  1994.  there  were  18  air  tour 
accidents  in  Hawaii,  or  an  average  of 
3.46  accidents  per  100,000  flight  hours. 
The  number  of  accidents  peaked  at  8 
accidents  in  1994.  SFAR  71  was  issued 
in  September  of  1994.  There  were  8 
accidents  in  the  6  years  from  1995 
through  2000,  dropping  to  an  average  of 
1.48  accidents  per  100.000  flight  hours. 
The  FAA  believes  that  SFAR  71  has 
improved  the  overall  safetv  of  the 
commercial  air  tour  industry  in  Hawaii 
and  now  seeks  to  use  its  experience 
with  this  SFAR  to  improve  commercial 
air  tour  safety  throughout  the  United 
States.  If  this  rulemaking  is  adopted,  the 
rule  will  replace  the  requirements  of 
SFAR  71  in  Hawaii  and  apply 
throughout  the  country. 

B.  Accident  History 

The  commercial  air  tour  industrv 
experienced  considerable  growth  from 
the  1970s  through  the  mid-1990s. 
During  that  period  of  rapid  growlh. 
fatalities  also  increased.  By  improving 
the  regulation  of  commercial  air  tours. 
the  FAA  hopes  to  reduce  the  number  of 
fatalities  and  serious  injuries. 

Currently,  with  the  exception  of 
commercial  air  tours  conducted  under 
§  119.1(e)(2)  (flights  within  25  miles  of 
the  departing  airport),  all  air  tour 
operators  must  be  certificated  under  14 
CFR  part  1 19  to  operate  in  accordance 
with  part  121  or  135.  This  certification 


process  enables  the  FAA  to  exercise 
greater  oversight  of  certificated 
operators.  In  contrast,  flights  conducted 
under  §  119.1(e)(2)  are  operated  in 
accordance  with  the  general  aviation 
requirements  of  part  91.  the  operators 
do  not  have  to  be  certificated  under  part 
119  and,  thus,  do  not  have  to  operate  in 
accordance  with  the  requirements  of 
part  121  or  135.  The  requirements  of 
part  121  and  135  are  stricter  than  those 
of  part  91.  Parts  121  and  135  contain 
requirements  for  aircraft  equipment 
performance  and  maintenance. 
crewmember  training,  crewmember 
flight  and  duty  time  limitations  and  rest 
requirements,  reporting  and 
recordkeeping  and  flight  locatine. 

As  the  commercial  air  tour  inaustry 
has  grown,  the  number  of  flights 
conducted  under  the  §  119.1(e)(2) 
exception  has  increased,  as  has  the 
number  of  accidents.  Between  1993  and 
2000  there  were  75  accidents  involving 
part  91  commercial  air  tours,  resulting 
in  38  fatalities,  and  53  accidents 
involving  part  135  commercial  air  tours, 
resulting  in  72  fatalities.  The  accidents 
listed  below  involving  part  91  and  135 
operators  illustrate  some  of  the  safetv 
issues  raised  by  the  National 
Transportation  Safety  Board  (NTSB)  that 
are  addressed  in  this  proposed  rule.  A 
few  accidents  outside  of  the  1993 — 2000 
timeframe  are  listed  because  of  the 
safety  issues  they  show. 

(1)  On  May  20",  1989.  an  Aerospatiale 
AS350D  helicopter,  which  was  touring 
Waialae  Falls  in  Hawaii  with  six 
passengers  on  board,  crashed.  After 
hovering  at  a  low  altitude  near  the  falls, 
the  pilot  began  a  pedal  turn  and  forward 
movement  for  the  initial  climb  away 
from  the  falls.  The  main  rotor 
revolutions  per  minute  (rpm)  decayed, 
and  the  pilot  turned  back  toward  the 
upper  falls,  where  he  thought  he  could 
land.  However,  the  helicopter  settled 
into  a  ravine,  damaging  the  helicopter 
and  injuring  the  pilot  and  passengers. 
The  National  Transportation  Safety 
Board  (NTSB)  determined  that  the' 
probable  cause  of  the  accident  was  the 
pilot's  failure  to  maintain  rotor  rpm 
while  turning  and  taking  off  from  a         •♦ 
hover  with  a  relatively  hoavv  gross 
weight.  Additional  factors  related  to  the 
accident  were  the  high-density  altitude 
and  rough/uneven  (rocky)  terrain  in  the 
emergency  landing  area. 

(2)  On  June  11.  1989.  a  Beechcraft  BE- 
H18,  on  a  revenue  air  tour  flight 
conducted  under  part  135.  crashed  in 
the  Waipio  Valley  of  the  Kohala 
Mountains  on  the  island  of  Hawaii.  Its 
destination  was  Maui.  The  flight  was 
conducted  under  visual  flight  rules 
(\TR).  The  pilot  and  10  passengers  were 
fatally  injured,  and  the  airplane  was 


destroyed.  The  NTSB  found  that  die 
pilot  of  the  airplane  flight  entered  an 
enclosed  canyon  and  proceeded  beyond 
a  point  from  which  a  safe  exit  could  be 
made. 

(3)  On  April  22,  1992.  a  Beech  Model 
E18S  (BE-18)  collided  with  a  mountain 
on  the  island  of  Maui.  Hawaii,  while  on 
a  commercial  air  tour  from  Hilo  to 
Honolulu.  Hawaii.  The  flight  was 
conducted  under  \'FR  as  an  on-demand 
charter  flight.  The  pilot  and  all  eight 
passengers  sustained  fatal  injuries  and 
the  airplane  was  destroyed.  The  NTSB 
found  that  the  primary'  cause  of  the 
accident  was  that  the  captain 
mistakenly  deviated  from  his  intended 
route  because  he  did  not  use  his 
navigation  charts  to  confirm  the  correct 
heading.  The  mountain  was  obscured  by 
mist,  and  the  pilot  did  not  see  it  until 

it  was  too  late.  While  the  pilot  was 
certificated  and  medically  qualified,  he 
■  had  falsified  his  employment  history 
and  did  not  possess  the  minimum  hours 
of  experience  stipulated  by  the  company 
to  qualify  as  a  pilot. 

(4)  On" September  29.  1992.  a  U.S.- 
registered  helicopter  operating  under 
part  91  on  a  commercial  air  tour 
collided  in  flight  with  a  commercial 
Canadian  air  tour  helicopter  over 
Niagara  Falls,  Canada.  The  four 
occupants  of  the  U.S.  helicopter  were 
fatally  injiired. 

(5)  On  January  25,  1993,  a  Fairchild 
Hiller  helicopter  was  destroyed  during  a 
commercial  air  tour  conducted  under 
part  91  at  Volcanoes  National  Park. 
Hawaii  Before  the  accident,  the  pilot 
had  been  hovering  near  the  shoreline, 
between  100  and  150  feet  above  sea 
level.  When  the  pilot  attempted  to 
resume  forward  flight,  he  experienced  a 
total  left  pedal  failure.  The  pilot  lost 
control  and  the  helicopter  landed  in  the 
ocean  and  sank.  The  helicopter  was  not 
equipped  with  floats  and  the  pilot  and 
four  passengers  were  not  wearing  life 
preservers.  Only  the  pilot  sur\-ived.  The 
NTSB  found  that  the  operator's  failure 
to  provide  the  passengers  with  life 
preservers  was  one  factor  contributing 
to  their  deaths. 

(6)  On  July  14.  1994,  two  commercial 
air  tour  accidents  occurred  in  the  State 
of  Hawaii.  Both  involved  Aerospatiale 
AS350-series  helicopters  and  forced 
landings  in  the  water  adjacent  to  the 
shore.  The  first  accident  occurred  off  the 
island  of  Kauai.  The  flight  was 
proceeding  parallel  to  the  shoreline 
approximately  9  miles  wast  of  the 
community  of  Hanalei  when  a  total  loss 
of  power  occurred.  The  pilot  performed 
an  autorotation  to  the  water 
approximately  150  feet  from  the 
shoreline,  which  was  at  the  base  of  a 
cliff.  All  occupants  exited  the  helicopter 
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uninjured  but  without  wearing  life 
preservers.  Three  of  the  occupants, 
including  the  pilot,  drowned  when  they 
were  unable  to  climb  onto  the  rocks 
along  the  shoreline.  The  helicopter, 
which  was  not  equipped  with  floats, 
sank  and  was  recovered  the  following 
day.  Life  preservers  were  found  aboard 
the  helicopter,  located  in  their 
containers  beneath  each  seat.  Surviving 
passengers  said  that  they  had  not  been 
briefed  that  life  preservers  were  aboard. 
The  NTSB  determined  that  the  probable 
causes  of  the  accident  and  fatalities 
were".   .   .  failure  of  the  engine-driven 
fuel  pump,  which  resulted  in  the  loss  of 
power,  and  the  lack  of  aircraft  flotation 
equipment."  Related  factors  were  ".   .   . 
flight  over  water  adjacent  to  terrain  that 
afforded  no  suitable  forced  landing  site, 
and  lack  of  passenger  briefing  by  the 
operator  on  the  location  and  operation 
of  life  preservers." 

The  second  accident  occurred  off  the 
island  of  Molokai.  The  flight  had  been 
scheduled  to  tour  the  island  of  Maui. 
However,  after  receiving  information 
from  other  tour  pilots  that  the  weather 
conditions  along  the  planned  route  were 
deteriorating,  the  pilot  decided  to  take 
the  passengers  to  Moloka'i.  According  to 
the  pilot,  the  helicopter  was  in  a  hover 
approximately  50  feet  above  the  water 
and  150  feet  from  the  shoreline  to  allow 
passengers  to  view  a  large  sea  cave 
when  the  pilot  sensed  a  slowing  of  the 
engine/rotor  system.  The  helicopter  was 
equipped  with  inflatable  floats,  which 
the  pilot  activated  as  the  helicopter 
entered  the  water.  In  order  to  activate 
the  floats  the  pilot  had  to  remove  his 
hand  from  the  collective  control. 
According  to  the  NTSB.  this  action  may 
have  led  to  a  hard  impact.  Of  the  seven 
occupants,  the  passenger  who  occupied 
the  forward  left  seat  received  serious 
injuries  due  to  water  impact  and  the 
other  six  occupants  were  uninjured. 
After  stabilizing  on  the  surface,  the 
occupants  donned  life  preservers  and 
swam  to  shore,  where  they  spent  the 
night  before  being  rescued.  The  NTSB* 
determined  that  the  probable  cause  of 
the  accident  was  ■'  *    *    *  the  pilots 
failure  to  properly  monitor  power 
required  versus  power  available  to 
maintain  rotor  rpm.  resulting  m  rotor 
rpm  decay  and  a  forced  landing." 
Related  factors  were  •■  *   *   *  the  pilot's 
change  of  the  tour  route  without 
notifying  the  company,  which  delayed 
rescue,  and  the  location  of  the  arm  and 
fire  switches  for  the  flotation 
equipment,  which  required  the  pilot  to 
remove  his  hand  from  the  collective 
control  to  activate  that  equipment." 

(7)  On  luly  3,  1997  an  airplane  lost 
power  near  Skagway,  Alaska  while  on 
an  air  tour  to  view  glaciers.  The  airplane 


ditched  about  100'  from  shore  near 
small  cliffs.  There  were  five  pa.ssengers 
in  addition  to  the  pilot,  The  passengers 
exited  the  airplane  without  life 
preservers  into  39-degree  water.  The 
pilot  threw  one  life  preserver  out  and 
exited  the  airplane  as  it  sank.  The  pilot 
and  one  passenger  survived.  The 
surviving  passenger  reported  that  her 
husband  located  the  life  preserver  that 
was  thrown.  Her  husband  placed  the  life 
preserver  over  her  head  after  they  were 
both  in  the  water.  The  passenger 
indicated  she  was  not  aware  the 
preserver  had  an  inflation  cylinder.  At 
one  point  the  passenger  noticed  the 
mouth  inflation  tube  on  the  life 
preserver  when  it  bumped  into  her  face. 
She  attempted  to  blow  air  into  the  tube, 
and  partially  inflated  the  preserver.  The 
surviving  passenger  did  not  recall  any 
briefing  about  the  location  or  use  of  the 
life  preservers.  Her  husband,  who  was 
not  wearing  a  life  preserver,  did  not 
survive.  No  other  life  preservers  were 
taken  from  the  airplane.  A  nearby  air 
tour  helicopter  arrived  after  the 
passengers  were  in  the  water  and  threw 
additional  life  preservers  near  the 
passengers.  Two  passengers  drowned 
and  two  passengers  were  not  found. 

(8)  On  August  24,  1997.  a  Waco  YMF 
(biplane)  crashed  into  the  ocean  off  the 
coast  of  Ocean  City,  Maryland.  The  pilot 
and  2  passengers,  who  had  purchased 
the  15-minute  sightseeing  flight, 
received  fatal  injuries.  According  to  the 
NTSB,  visual  meteorological  conditions 
(VMC)  prevailed  and  the  pilot  had  not 
filed  a  flight  plan  for  the  part  91  flight. 
Numerous  witnesses  on  the  beach 
reported  watching  as  the  airplane 
maneuvered  off  shore.  According  to 
their  accounts,  the  airplane  was  flying 
between  500  feet  and  1.000  feet  above 
the  ocean.  The  witnesses  stated  that  the 
airplane  did  two  climbing  turns,  the 
first  heading  north,  and  the  second 
heading  south,  with  the  flight  path 
parallel  to  the  shoreline.  On  a  third 
climbing  turn,  heading  north  again,  the 
airplane  entered  a  tight  spiral  or  spin  at 
the  top  of  the  climb,  and  then  the 
rotation  stopped.  The  airplane  had 
Approximately  a  45-degree,  nose-down 
attitude  when  it  impacted  the  water. 
After  the  wreckage  was  recovered,  a 
preliminary'  inspection  revealed  no 
mechanical  anomalies. 

(9)  On  June  25,  1998,  a  Eurocopter 
AS-350-BA  helicopter,  operated  by  a 
Hawaiian  air  tour  company  crashed  into 
rugged  terrain  in  the  Waialeale  Canyon 
on  the  island  of  Kauai,  Hawaii.  The 
pilot  and  all  five  passengers  received 
fatal  injures,  and  the  helicopter  was 
destroyed.  The  flight  departed  from 
Lihue  Airport.  Approximately  42 
minutes  after  departure,  the  pilot 


completed  a  position  report.  That  report 
was  the  last  known  contact  between  the 
pilot  and  the  tour  operator.  When  the 
pilot  failed  to  make  further  reports,  a 
search  was  initiated.  Searchers  located 
the  helicopter  from  the  air. 
approximately  9  miles  northwest  of  the 
Lihue  Airport,  where  it  struck  steep 
terrain  near  the  top  of  a  ridge.  Poor 
weather  was  reported  in  the  area  of  the 
accident  and  some  operators  had 
cancelled  flights  on  that  dav. 

(10)  On  July  21,  2000,  a  commercial 
air  tour  helicopter  collided  with 
mountainous  terrain  in  the  lao  Valley  on 
the  island  of  Maui.  The  impact  site  was 
located  on  the  north  face  of  a  2.900-foot- 
high  mountain,  with  a  slope  estimated 
in  excess  of  60  degrees.  The  recorded 
radar  data  indicated  that  at  1019:47  the 
helicopter  was  at  3.700  feet  and  on  a 
northerly  track.  About  5  seconds  later 
the  helicopter  commenced  a  course 
reversal.  Between  1019:52  and  1019:56. 
the  helicopter  completed  the  turn  and 
began  flying  along  a  southerly  track.  The 
helicopter's  location  was  last  recorded 
by  radar  at  1020:06.  At  this  time  it  had 
descended  to  3.100  feet.  The  accident 
site  was  found  about  '  w-mile  further 
south  from  this  radar  location.  Three       « 
other  helicopter  pilots  stated  that  they 
modified  their  tour  routes  to  exclude  the 
area  flown  by  the  accident  pilot  because 
of  the  inclement  weather  conditions 
thev  obser\'ed. 

(il)  On  August  25.  2000.  an  airplane 
on  an  air  tour  ditched  in  the  Pacific 
Ocean  while  attempting  an  emergency 
landing  at  Hilo  International  Airport. 
Hawaii.  When  the  pilot  determined  that 
he  could  not  reach  the  airport,  he 
instructed  the  passengers  to  don  their 
life  preservers  and  briefed  them  to 
prepare  for  ditching.  After  the  airplane 
landed  in  the  water,  all  passengers 
except  one  were  able  to  exit  the  airplane 
and  were  reached  by  rescue  personnel 
within  15  minutes.  One  passenger  was 
missing  and  was  subsequently  located 
in  the  airplane  under  80  feet  of  water. 

C.  The  NTSB  Report  and 
Recommendations 

On  June  1.  199.^).  the  NTSB  issued  a 
special  investigative  report  entitled. 
"Safety  of  the  Air  Tour  Industry  in  the 
United  States"  (NTSB/SIR-95/bl).  The 
report  is  based  on  NTSB  accident 
investigations  and  on  information 
gained  from  two  public  hearings  held 
during  the  week  of  October  19.  1994,  in 
Phoenix,  Arizona,  and  Honolulu.         = 
Hawaii.  The  Report  explained  the 
NTSB's  concerns  about  the  safety  of  the 
air  tour  industry  in  the  United  States. 
The  Report  focused  on  the  adequacy  of 
air  tour  regulations  and  the  FAA's 
previous  amendments  to  those 
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regulations,  the  use  of  emergencv 
equipment,  and  the  effectiveness  of  the 
FA.A's  oversight  and  certification  of  air 
tour  operators. 

As  a  result  of  the  special 
investigation,  the  NTSB  developed  six 
safety  recommendations  it  presented  to 
the  FAA.  These  recommendations  are 
designed  to  prevent  future  accidents 
and  to  enhance  the  potential  for 
occupant  survival  if  an  accident  does 
occur.  These  recommendations  are  as 
follours: 

Recommendation  No.  A-95-58. 
Develop  and  implement  national 
standards  by  December  31,  1995, ^within 
14  CFR  part  135,  or  equivalent 
regulations,  for  all  air  tour  operations 
with  powered  airplanes  and  rotorcraft  to 
bring  them  under  one  set  of  standards 
with  operations  specifications  and 
eliminate  the  exception  currently 
contained  m  14  CFR  Part  135.1 
(reiteration  of  exception  for  non-stop 
sightseeing  flights  within  25  miles  of  the 
airport). 

Recommendation  No.  A-95-59. 
Require  special  conditions  within  the 
operations  specifications  established  by 
A-95-58  for  all  air  tour  operators, 
similar  to  the  special  conditions 
contained  in  SFAR  5()-2,  SFAR  71,  and 
FAA  Handbook  8400  10  Bulletin  92-01, 
to  accommodate  localized  airspace 
restrictions  and  other  unique  conditions 
for  such  operations. 

Recommendation  No.  A-95-60. 
Develop  and  issue  appropriate 
definitions  for  key  terms  such  as  "air 
tour,"  "air  tour  operator,"  and  "suitable 
landing  area." 

Recommendation  No.  A-95-63. 
Require  that  all  helicopters  equipped 
with  inflatable  flotation  systems  have 
the  activation  switch  for  those  svstems 
located  on  one  of  the  priraarA-  flight 
controls. 

Recommendation  No.  A-99-57. 
Require  all  occupants  of  single-engine 
airplanes  and  single-engine  helicopters 
operated  for  hire  (air  taxi  and  air  tour] 
to  wear  life  preservers  when  the  aircraft 
is  operating  over  water,  whether  float- 
equipped  or  not.  unless  it  is  operated  at 
an  altitude  that  allows  it  to  reach  a 
suitable  landing  area  in  the  case  of  an 
engine  failure. 

Recommendation  No.  A-99-58. 
Require  passenger  briefings  on  ditching 
procedures  and  the  use  of  required 
flotation  equipment  for  all  air  taxi  and 
air  tour  passenger  flights  that  operate 
over  water  at  an  altitude  that  would  not 
allow  them  to  reach  a  suitable  landing 
area,  including  those  that  operate  less 
than  50  miles  from  the  shoreline. 


D.  The  FAA 's  Responses  to  the  NTSB 

The  FAA's  specific  responses  to  the 
NTSB's  recommendations  are  as 
follows: 

NTSB  Recommendation  No.  A-95-58 
(Establish  national  standards  for  air 
tours).  The  FAA  believes  that  this 
proposed  rule  would  establish  national 
standards  for  commercial  air  tours  that 
would  be  supplemented  by  localized 
airspace  restrictions.  The  FAA  also 
proposes  to  eliminate  the  broad 
exception  currently  in  §  119.1(e)(2), 
Those  operators  conducting  non-stop 
operations  for  either  a  charitable  or 
community  event  within  25  miles  of  an 
airport  would  be  exempted  from  the 
certification  requirements  of  part  119. 
although  they  would  still  be  subject  to 
the  safety  regulation  at  new  part  136, 
subpart  A. 

NTSB  Recommendation  No.  A-95-59 
(Provide  for  localized  airspace 
restrictions!.  The  FAA  already  has 
adopted  regulations  pertaining  to 
special  areas  that  provide  localized 
airspace  restrictions  and  address  issues 
specific  to  that  locale  and  it  anticipates 
that  it  would  continue  to  do  so  as 
needed.  Currently,  conunercial  air  tours 
operating  in  Havvaii  are  subject  to  SFAR 
71,  That  SFAR  will  be  replaced  by  this 
proposed  rule,  if  the  proposal  is 
adopted.  Commercial  air  tours  operating 
in  the  Grand  Canyon  National  Park 
(GCNP)  currently  are  subject  to  the 
regulations  in  part  93.  sulapart  U,  All 
operators  conducting  commercial  air 
tours  at  GCNP  already  are  required  to  be 
certificated  under  part  119  to  operate  in 
accordance  with  either  part  121  or  135. 
The  proposed  rule  would  supplement 
the  existing  GCNP  regulations  by 
providing  basic  safety  requirements  that 
would  apply  to  all  commercial  air  tours, 
unless  a  different  site-specific 
requirement  is  established. 

Additionally,  commercial  air  tours 
operating  over  units  of  the  national  park 
or  adjoining  tribal  lands  are  subject  to 
the  National  Park  Air  Tour  Management 
Act  of  2000  (hereafter.  Air  Tour  Act). 
Under  the  Air  Tour  Act.  all  commercial 
air  tour  operators  are  required  to  be 
certificated  under  part  119  and  to 
operate  under  either  part  121  or  135. 
There  is  a  limited  exception  in  that  Act 
that  allows  commercial  air  tour 
operators  to  conduct  commercial  air 
tour  operations  under  part  91  provided 
they  have  a  letter  of  authoritv  from  the 
FAA  and  there  are  no  more  than  five 
part  91  flights  in  a  month  conducted 
over  a  particular  national  park.  The 
FAA.  in  cooperation  with  the  National 
Park  Ser\'ice  (NPS),  will  adopt  air  tour 
management  plans  for  each  national 


park  over  which  "commercial  air  tour 
operations"  are  flown. 

NTSB  Recommendation  No.  A-95-60 
(Adopt  standard  definitions  to  establish 
a  uniform  terminology).  The  FAA 
recognizes  the  need  to  standardize 
language  governing  commercial  air  tour 
regulation.  The  Air  Tour  Act  adopted  a 
definition  of  the  term  "commercial  air 
tour  operation"  that  is  specific  to  flights 
over  national  parks.  In  contrast,  part  93, 
subpart  U  contains  a  definition  of  the 
term  "commercial  air  tour"  that  is  not 
limited  by  area  of  flight.  This  proposed 
rule  would  adopt  the  definition  of 
"commercial  air  tour"  contained  in  part 
93  since  that  definition  can  applv  to  all 
commercial  air  tours,  regardless  of 
locale.  This  NPRM  also  proposes 
standardized  definitions  for  other  terms. 

NTSB  Recommendation  No.  A-95-63 
(Location  of  activation  switch).  The 
FAA  proposes  to  require  that  the 
activation  switch  for  the  inflatable 
flotation  systems  for  helicopters  be 
located  on  one  of  the  primary  flight 
controls.  In  a  helicopter,  float  activation 
switches  that  are  not  located  on  the 
primary  controls  require  pilots  to 
remove  a  hand  from  the  flight  controls 
during  the  ditching  maneuver.  The  FAA 
believes  that  requiring  the  activation 
switch  to  be  on  a  primary-  flight  control 
would  improve  the  pilot's  ability  to 
control  the  helicopter  in  an  emergencv 
situation. 

iXTSB  Recommendation  No.  A-99-57 
(Wearing  life  preservers).  The  FAA 
proposes  to  exceed  the  NTSB 
recommendation  by  requiring  that  all 
occupants  of  airplanes  and  helicopters 
operated  as  commercial  air  tours  over 
water  wear  life  preservers  during  the 
flight,  for  both  single  and  multi-engine 
aircraft.  The  FAA  believes  that  this  will 
address  the  problems  associated  with 
donning  life  preservers  in  the  limited 
time  available  to  passengers  from  the 
onset  of  an  emergency  to  a  water 
landing.  By  wearing  life  preservers  from 
the  beginning  of  the  flight,  occupants 
would  be  prepared  for  water  entr\',  in 
the  event  of  an  emergency.  This  is 
especially  significant  for  occupants  who 
are  children,  elderly,  handicapped.  non- 
English  speaking,  or  those  not  familiar 
with  aircraft  operations. 

NTSB  Recommendation  No.  A99-58 
(Passenger  briefings).  The  FAA  also 
proposes  to  require  pre-flight  passenger 
briefings  on  water  ditching  procedures. 
the  use  of  required  flotation  equipment 
and  procedures  for  exiting  the  aircraft  in 
an  emergencv 

III.  The  Proposal 

The  FAA  proposes  to  establish 
national  commercial  air  tour  safety 
regulations  for  all  operators  conducting 
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commercial  air  tours.  The  FAA  is 
proposing  a  new  subpart  A  in  part  136 
that  would  establish  the  general  safety 
regulations  particular  to  all  commercial 
air  tours,  including  those  over  the  Grand 
Canvon,  and  those  "commercial  air  tour 
operations"  conducted  over  national 
parks.  The  F.'XA  anticipates  that  part  136 
would  be  dedicated  to  air  tour 
regulation.  Included  in  this  part  would 
be  the  regulations  pertaining  to  Grand 
Canvon  National  Park,  and  Rocky 
Mountain  National  Park,  and  the 
regulations  implementing  the  National 
Parks  Air  Tour  Management  Act. 

In  proposing  any  such  regulation,  the 
FAA  is  required  by  Federal  law  to 
consider  whether  an  exception  is 
necessary  for  the  state  of  Alaska. 
Specifically.  §  1205  of  the  Federal 
Aviation  Reauthorization  Act  of  1996, 
Pub.  L.  104-264,  states: 

In  modifying  regulations  contained  in  title 
14.  Code  of  Federal  Regulations,  in  a  manner 
affecting  intrastate  aviation  in  .Maska,  the 
Administrator  of  the  Federal  Aviation 
Administration  shall  consider  the  extent  to 
which  Alaska  is  not  served  by  transportation 
modes  other  than  aviation,  and  shall 
establish  suc:h  regulatory  distinctions  as  the 
Administrator  considers  appropriate.  The 
FAA  has  considered  this  requirement  and 
proposes  to  impose  these  regulations  on  all 
commercial  air  tours  including  those 
occurring  in  the  State  of  Alaska.  Alaska  has 
a  number  of  air  tour  operators  that  conduct 
commercial  air  tours  over  national  parks, 
water,  and  rugged,  remote  terrain.  Because  of 
its  remoteness,  the  terrain  in  Alaska  is  more 
difficuh  to  reach  and  thus,  persons  may  need 
to  reiv  on  their  survival  skills  for  a  longer 
period  of  time  prior  to  rescue.  Passengers  on 
Alaskan  air  tours  would  benefit  from 
increased  safety  like  passengers  elsewhere. 
This  rule  would  not  negatively  impact  the 
ability  of  the  average  Alaskan  to  travel  by  air 
to  remote  villages  since  the  proposed  rule 
would  only  apply  to  passengers  on 
commercial  air  tours 

FAA  agrees  with  the  NTSB  that  the 
same  safety  standard  should  be  applied 
to  all  commercial  air  tours  wherever 
thev  are  conducted.  The  FAA  believes 
that  applying  these  proposed 
requirements  to  Alaskan  commercial  air 
tours  would  improve  safety  in  Alaska 
and  would  establish  the  same  standard 
for  Alaska  that  is  being  applied  to  the 
rest  of  the  country 

A.  Applicability  and  Definitions 
Sections 

The  proposed  amendments  would 
create  a  new  subpart  A  in  part  136.  This 
subpart  would  apply  to  any  person 
operating  or  intending  to  operate  a 
commercial  air  tour  and,  when 
applicable,  to  all  occupants  of  an 
aircraft  engaged  in  a  commercial  air 
tour.  This  would  include  persons 
conducting  commercial  air  tours  for 


charitable  or  community  events,  in 
accordance  with  the  proposed 
certification  exception  at  part 
119.1(e)(ll). 

The  terms  "sightseeing"  and 
"sightseeing  flights"  have  been  used  for 
years  in  the  FAA's  regulations,  but  are 
now  being  replaced  with  the  term 
"commercial  air  tour."  As  previously 
noted  above,  the  Air  Tour  Act 
specifically  defines  the  term 
"commercial  air  tour  operation"  to 
apply  only  to  sightseeing  flights  over 
units  of  the  national  park  system,  or 
adjoining  tribal  lands  that  meet 
specified  conditions.  The  regulations 
pertaining  to  GCNP  (14  CFR  part  93. 
subpart  U).  contain  a  broad  definition 
for  "commercial  air  tour".  The  FAA 
proposes  to  adopt  the  definition  of 
"commercial  air  tour"  that  is  currently 
contained  in  Title  14  CFR  section 
93.303  (the  definition  section  for 
subpart  U)  and  incorporate  it  into 
subpart  A  of  part  136.  This  would  create 
a  uniform  definition  for  all  commercial 
air  tours,  except  those  regulated  by  the 
Air  Tour  Act.  Under  the  proposed  rule, 
new  definitions  would  be  added  for  the 
terms  "air  tour  operator,"  "raw  terrain," 
"suitable  landing  area,"  and 
"shoreline".  The  term  "commercial  air 
tour  operator"  is  already  a  defined  term 
under  the  Air  Tour  Act  and  is  particular 
to  flights  over  national  parks.  Thus,  we 
must  use  another  term  to  refer  to  these 
operators  and  to  differentiate  them  from 
those  operators  regulated  by  the  Air 
Tour  Act.  Consequently,  the  FAA  is 
proposing  to  use  the  term  "air  tour 
operator." 

B.  The  Exceptions 

Section  119.1(e)  contains  the 
exceptions  to  the  part  119  certification 
requirements.  Currently,  part  119  does 
not  apply  to  the  following  operations, 
unless  the  aircraft  has  a  passenger-seat 
configuration  of  20  seats  or  more  or  a 
payload  capacity  of  6,000  pounds  or 
more  and  common  carriage  is  not 
involved:  (1)  Student  instruction;  (2) 
nonstop  sightseeing  flights  with  aircraft 
having  a  passenger  seat  configuration  of 
30  or  fewer  and  a  payload  capacity  of 
7,500  pounds  or  less  that  begin  and  end 
at  the  same  airport  and  are  conducted 
within  a  25  statute  mile  radius  of  that 
airport;  (3)  ferry  or  training  flights;  (4) 
aerial  work  operations,  including  (i) 
crop  dusting,  seeding,  spraying  and  bird 
chasing;  (ii)  banner  towing;  (iii)  aerial 
photography  or  survey;  (iv)  firefighting; 
(v)  helicopter  operations  in  construction 
or  repair  work  (but  it  does  apply  to 
transportation  to  and  from  the  site  of 
operations);  and  (vi)  powerline  or 
pipeline  patrol;  (5)  sightseeing  flights 
conducted  in  hot  air  balloons;  (6) 


nonstop  flights  conducted  within  a  25 
statute  mile  radius  of  the  airport  of 
takeoff  for  the  purpose  of  parachute 
jumps;  (7)  certain  helicopter  operations; 
(8)  operations  conducted  under  part  133 
of  this  chapter  or  375  of  this  title;  (9) 
emergency  mail  service  under  49  U.S.C. 
41906;  or  (10)  flights  carrying 
candidates  in  elections. 

Under  this  proposed  rule,  §  119.1(e) 
would  be  amended  to  clarify'  certain 
exceptions  and  modify-  the  exception  for 
nonstop  sightseeing  flights  conducted 
within  25  miles  of  the  departing  airport. 
Specifically,  the  student  instruction 
exception  at  §  119. 1(e)(1)  would  be 
amended  to  include  flights  for  the 
purpose  of  introducing  persons  to  flight. 
Introductory  flights  are  intended  to  be 
part  of  flight  instruction  or  to  encourage 
new  pilot  certification. 

Section  119.1(e)(2)  would  be  removed 
6  months  from  the  date  the  final  rule  is 
published  in  the  Federal  Register. 

Section  119.1(e)(3)  would  be  amended 
to  add  to  the  current  exception  aircraft 
demonstration  flights  including 
aerobatic  demonstration  or  training 
flights,  air  combat  or  formation  training 
flights,  and  aircraft  sales  demonstration 
flights. 

New  §  119.1(e)(ll).  would  apply  only 
to  nonstop  passenger  carrying  flights  in 
aircraft  having  a  passenger  seating 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat, 
having  a  maximum  payload  capacity  of 
7500  pounds,  that  begin  and  end  at  the 
same  airport.  The  flights  would  bo 
required  to  be  conducted  within  a  25 
statute  mile  radius  and  part  of  a 
charitable  or  community  event. 
Charitable  and  community  events  are 
infrequent  functions  that  enable  the 
general  aviation  community  to 
contribute  in  a  positive  w-ay  to 
charitable  and  local  causes.  These 
flights  are  offered  at  local  charitable  or 
community  events  to  raise  funds  for  the 
sponsoring  cause  and  to  foster  positive 
and  productive  working  relations  among 
the  community,  pilots,  airport 
authorities,  airport  neighbors,  and  other 
members  of  the  general  public.  When 
conducted  by  nonprofit  organizations 
dedicated  to  promoting  aviation  safety, 
these  events  also  assist  in  educating  the 
general  public  about  general  aviation. 
Such  events  serve  the  public  policy 
goals  of  allowing  grass  roots  support  of 
charitable  and  community  fundraising 
efforts  or  of  promoting  aviation  safety 
initiatives.  In  creating  the  proposed 
exceptions  to  the  air  carrier  certification 
requirements  for  certain  charitable  and 
community  events,  the  FAA  has 
attempted  to  strike  a  careful  balance 
between  the  recognition  of  the  public 
benefits  of  such  fundraising  activities 
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end  the  need  to  set  aviation  safety 
standards. 

In  order  to  qualify  for  an  exception  to 
the  air  carrier  certificate  requirements  of 
part  119.  a  charitable  or  community 
event  must  qualify-  as  one  of  three  types 
of  events.  The  first  exception  is  for  an 
event  conducted  to  raise  funds  for  the 
benefit  of  a  charity  identified  bv  the 
U.S.  Department  of  Treasury.  The 
second  exception  is  for  an  event 
conducted  to  raise  funds  for  the  benefit 
of  a  nonprofit  entity,  organized  under 
state  or  Federal  law.  with  one  of  the 
entities'  purposes  being  the  promotion 
of  aviation  safety.  The  third  exception  is 
for  an  event  conducted  to  raise  funds  for 
the  benefit  of  a  local  community  cause 
not  covered  in  the  first  two  paragraphs 
of  the  exception. 

For  the  purposes  of  the  charitable 
event  exception,  a  charitable 
organization  is  identified  as  such  by  the 
U.S.  Treasury.  The  FAA  has  tied  this 
subparagraph  to  the  U.S.  Treasury' 
because,  through  the  Treasure's  Internal 
Revenue  Code,  the  federal  government 
has  already  clarified  which  entities  it 
believes  serve  a  charitable  public 
purpose  and  benefit  the  public  good. 
The  FAA's  proposed  exception 
recognizes  the  public  policy  interest  in 
encouraging  private  fundraising 
activities  for  entities  operating  for  a 
charitable  purpose.  However,  to  prevent 
such  charitable  fundraising  events  from 
operating  as  commercial  aviation 
businesses  themselves,  the  FAA 
proposes  to  limit  this  exception  to  four 
or  few-er  events  per  calendar  year,  with 
each  event  lasting  no  longer  than  3  days 
in  duration.  If  a  large  charitable 
organization  has  multiple  offices  or 
chapters,  then  each  office  or  chapter  is 
subject  to  the  four  or  fewer  limitation. 
rather  than  limiting  the  large 
organization  (as  a  whole)  to  the  four  or 
fewer  limitation.  For  example,  if  the 
American  Red  Cross  in  Los  Angeles, 
California  sponsors  four  events  under 
the  charitable  exception  in  a  calendar 
year,  this  would  not  preclude  the  Boise. 
Idaho  chapter  of  the  American  Red 
Cross  from  sponsoring  four  such  events 
of  its  own. 

For  the  exception  proposed  for  an 
event  conducted  to  raise  funds  for  the 
benefit  of  a  nonprofit  entity,  organized 
under  state  or  Federal  law.  it  was 
important  to  require  that  one  of  the 
entities'  purposes  must  be  the 
promotion  of  aviation  safety.  The  FAA 
proposes  that  a  nonprofit  entity  would 
qualify  for  this  exception  if  they 
promote  aviation  safety  through  the 
tv-pes  of  activities  they  sponsor  or  the 
publications  they  issue.  The  F.A,^ 
believes  that  encouraging  other 
organizations  that  promote  aviation 


safety  is  consistent  with  its  statutory 
mandate  to  promote  and  encourage 
aviation  safety.  As  in  the  charitable 
event  exception,  the  exception  for 
nonprofit  entities  that  promote  aviation 
safety  is  limited  to  four  or  fewer  events 
per  calendar  year,  w'ith  each  event 
lasting  no  longer  than  3  days  in 
duration.  This  limitation  is  intended  to 
prevent  nonprofit  entities  from 
operating  as  commercial  aviation 
businesses  themselves.  As  in  the 
charitable  event  example,  if  one  office 
or  chapter  of  a  large  nonprofit  entity 
that  promotes  aviation  sponsors  four 
fundraising  events,  this  would  not 
preclude  another  independent  chapter 
of  the  same  entity  from  conducting  four 
of  its  own  fundraising  events  under  this 
exception. 

The  third  exception  proposed  allows 
one  event  lasting  3  days  or  fewer  in 
duration  per  calendar  year,  conducted 
to  raise  funds  for  the  benefit  of  a  local 
community  cause  not  covered  in  the 
charitable  or  nonprofit  entities 
exceptions  set  forth  above.  For  several 
years,  the  FAA  has  issued  exemptions  to 
individual  and/or  sponsors  seeking  to 
conduct  fundraising  activities  to  benefit 
local  causes,  which  have  not  been 
included  in  the  first  two  exceptions  set 
forth  above.  Specifically,  members  of  a 
community  may  bond  together  to:  raise 
funds  to  assist  a  member  of  the 
community  who  has  suffered  a  tragic 
loss  or  needs  medical  care:  raise  funds 
for  a  common  purpose;  or  get  together 
for  a  cause  that  has  not  been 
incorporated  in  a  formal  charitable  or 
nonprofit  legal  entity.  It  is  this  type  of 
grass  roots  community  support  that  the 
FAA  proposes  to  continue  to  recognize 
as  being  in  the  public  interest  and  being 
worthy  of  an  exception  to  the  air  carrier 
certificate  requirements.  However, 
because  such  causes  have  not  received 
a  recognized  legal  status  and  do  not 
otherwise  fit  within  the  other  two 
exceptions,  they  will  only  be  permitted 
to  operate  one  event  per  year  to  prevent 
abuse  of  the  exception  and  to  ensure 
that  such  causes  will  not  operate  as  a 
commercial  aviation  business. 

The  FAA  is  proposing  additional 
restrictions  on  the  exceptions  for 
charitable  and  fundraising  events.  To 
ensure  that  the  events  are  not  merely 
profitable  ventures  for  the  pilots 
involved,  the  FAA  is  proposing  to  allow 
the  pilot  to  retain  or  be  reimbursed  only 
for  fuel  and  oil  expenses,  flight  time 
and/or  a  charitable  tax  deduction. 

To  prevent  air  carriers  from  benefiting 
directly  from  such  events,  the  FAA 
proposes  language  to  clarif\'  that  the 
beneficiary  of  the  funds  raised  must  not 
be  an  entity  in  the  business  of 
transportation  by  air.  This  would  not 


limit  conducting  an  event  to  raise  funds 
for  a  pilot,  flight  attendant,  mechanic,  or 
other  person  who  works  in  aviation  but 
has  an  independent  need  for  fundraising 
as  a  member  of  the  community.  For 
example,  a  community  event  (  uuld  be 
conducted  to  raise  funds  for  a 
commercial  pilot,  who  needed  a  bone 
marrow  transplant. 

To  prevent  pilots,  sponsors  and 
organizations  from  traveling  around  a 
state,  region,  or  nation  to  conduct 
multiple  commercial  air  tours 
throughout  the  year,  the  FAA  proposes 
to  limit  the  number  of  events  conducted 
by  any  participant  in  the  fundraiser.  For 
the  charitable  organization  and  the 
nonprofit  entity  exceptions,  each  pilot, 
organization  or  sponsor  must  not  exceed 
four  events  in  any  calendar  year.  For  the 
third  exception  (community  events), 
each  pilot,  organization  or  sponsor  is 
limited  to  one  such  event  in  any 
calendar  year. 

To  ensure  that  applicable  operational 
safety  provisions  are  met  by  the  pilots 
conducting  charitable  and  community 
event  flights,  the  FAA  proposes  to 
require  tliat  all  flights  conducted  under 
the  exceptions  be  in  compliance  with 
part  91  and  subpart  A  of  part  136.  These 
requirements  contain  safety  provisions 
such  as  minimum  altitudes,  horizontal 
stand  off  distances,  overwater 
limitations,  etc. 

Finally,  to  keep  the  FAA  informed  of 
the  intent  to  conduct  charitable  and 
community  event  flights  and  to  provide 
the  FAA  with  the  information  it  needs 
to  perform  appropriate  oversight  of 
aviation,  the  FAA  has  proposed  a 
notification  provision.  Specifically,  the 
FAA  proposes  that  the  sponsor  of  the 
charitable  or  community  flight{s) 
provide  the  local  Flight  Standards 
District  Offices  with  at  least  7-davs 
advance  notice  that  one  or  more  flights 
will  be  conducted  under  the  charitable 
or  community  event  exception.  The 
details  of  what  must  be  provided  in  the 
notification  to  the  Flight  Standards 
District  Office  are  set  forth  in  the 
proposed  section  91.147. 

Tne  proposed  §  91.147  sets  forth  the 
following  specific  requirements  and 
prohibitions  for  the  aircraft  operator  of 
a  flight  conducted  under  the  charitable 
or  community  events  exception.  Most  of 
these  requirements  are  similar  to 
§61. 11 3(d)  and  have  been  included  in 
the  recent  exemptions  for  charitable  and 
community  events. 

The  specifics  of  §  91.147  are  set  forth 
as  follows: 

(1 )  The  sponsor  of  the  flights  would 
be  responsible  for  notif\:iig  the  Flight 
Standards  District  Office  with 
responsibility  over  the  area  at  least  7 
days  prior  to  the  event.  The  FAA 
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proposes  that  the  sponsor  of  the  flights 
provide  a  signed  letter  listing  the  name 
of  the  sponsor,  purpose  of  the  event, 
date,  time  and  location  of  the  event  as 
well  as  all  prior  events  participated  in 
bv  the  sponsor,  pilots  or  operators. 

(2)  The  sponsor  would  be  responsible 
for  providing  a  photocopv  of  each  pilot 
in  c:ommand's  pilot  certificate,  medical 
certificate,  and  logbook  entries  showing 
that  the  pilot  is  current  in  accordance 
with  §§61.56  and  61.57  and.  for  private 
pilots,  that  the  pilot  has  logged  at  least 
50(1  hours  of  flight  time.  These 
provisions  would  help  the  FAA  enforce 
these  requirements  and  ensure  that  the 
charitable  and  community  events 
exception  is  not  used  by  someone  in  the 
business  of  air  transportation. 

(3)  The  event  must  occur  at  a  public 
airport,  unless  otherwise  approved  by 
the  FAA. 

(4)  No  aerobatic  or  formation  flights 
would  be  permitted. 

(5)  All  aircraft  would  have  to  hold 
standard  airworthiness  certificates  and 
each  aircraft  would  have  to  be  airworthy 
and  in  compliance  with  the 
requirements  of  part  91 .  subpart  E. 

(6)  Flights  would  be  required  to  be 
made  during  day  VFR  conditions, 
unless  otherwise  approved  by  the 
.\dmmistrator. 

(7)  All  flights  would  be  required  to  be 
conducted  in  accordance  with  part  136. 
subpart  A. 

As  proposed,  the  charitable  and 
community  events  exception  does  not 
applv  to  nights  operated  in  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area  since  those  flights  already 
are  required  to  be  certificated  under  part 
1 19  Additionally,  the  proposed 
exception  does  not  apply  to  commercial 
air  tours  conducted  over  Rocky 
Mountain  National  Park,  since  the  Air 
Tour  Act  specifically  prohibited  all 
commercial  air  tours,  regardless  of 
altitude,  over  that  park.  The  proposed 
exception  applies  to  other  flights  over 
national  parks,  but  they  must  be 
conducted  in  accordance  with  the 
provisions  of  part  136,  subpart  B  and 
the  Air  Tour  Act.  Under  the  Air  Tour 
Act.  operators  may  conduct  five  flights 
per  month  over  a  national  park  or 
abutting  tribal  land  under  part  91,  if  the 
operators  conducting  those  flights  have 
a  letter  of  agreement  from  the  FAA 
Flight  Standards  District  Office  for  those 
flights. 

As  part  of  creating  this  exception,  the 
FAA  also  is  proposing  to  modifv^ 
§  61.113(d)  to  establish  the  number  of 
hours  a  private  pilot  must  log  prior  to 
flying  in  a  charitable  or  community 
event.  The  FAA  is  proposing  that  pilots 
at  these  events  have  logged  at  least  500 
hours,  instead  of  the  current  200-hour 


requirement  established  by  the  existing 
§61.113(d)(l)(ii),  herein  renumbered  as 
§  61.113(d)(1).  for  private  pilots  who 
want  to  conduct  charitable  airlifts.  A 
higher  safety  standard  of  500  hours  of 
flight  time  for  private  pilots  is  proposed 
for  charitable  and  community  events 
because  these  events  typically  involve  a 
larger  number  of  passengers,  are  held 
over  a  period  of  one  to  three  days,  and 
are  generally  a  pleasure  activity  for  the 
passenger.  The  lower  standard  of  200 
hours  of  flight  time  for  a  private  pilot 
conducting  a  charitable  airlift  is 
justified  because  of  the  emergency  or 
medical  service  nature  of  the  charitable 
airlift. 

C.  Certification  Under  Part  119 

Under  the  proposed  rule,  all  air  tour 
operators  not  excepted  under 
§  n9.1(e)(ll)  would  have  to  be 
certificated  under  part  119  to  operate  in 
accordance  with  either  part  121  or  part 
135.  This  includes  those  operators  who 
have  been  operating  under  part  91, 
pursuant  to  the  exception  in 
§  119.1(e)(2).  The  FAA  does  not 
anticipate  that  exemptions  from  these 
requirements  would  be  granted.  All  part 
91  operators  affected  by  the  changes  of 
this  proposal  would  be  encouraged  to 
begin  the  certification  process  as  early 
as  possible.  Air  tour  operators  who 
conduct  commercial  air  tour  operations 
over  units  of  the  national  park  under 
part  91  already  are  required  by  the  Air 
Tour  Act  to  be  certificated  under  part 
119. 

The  FAA  expects  that  the  impact  of 
the  certification  requirement  on 
Hawaiian  operators  will  be  minimal 
since  the  majority  of  air  tour  operators 
in  Hawaii  already  are  certificated  under 
part  119  and  conduct  their  commercial 
air  tours  under  part  135  and  SFAR  71. 
Air  tour  operators  at  the  Grand  Canyon, 
who  are  regulated  under  part  93, 
subpart  U.  also  are  required  to  be 
certificated  under  part  119  to  operate  in 
accordance  with  either  part  121  or  part 
135.  Operators  in  the  Grand  Canyon 
would  be  subject  to  proposed  subpart  A 
of  part  136.  The  FAA  invites  comments 
on  specific  rules  in  proposed  subpart  A 
that  commenters  believe  would  conflict 
with  current  SFAR  50-2  or  part  93 
rules. 

Commercial  air  tours  conducted  in 
accordance  with  part  121  or  part  135  are 
subject  to  a  higher  level  of  safety  than 
those  conducted  in  accordance  with 
part  91  because  of  the  number  of 
passengers  they  carry,  the  type  of 
aircraft  used  in  such  operations  and  the 
frequency  of  the  operations.  For 
instance,  most  operators  conducting 
operations  in  accordance  with  part  135 


and  all  part  121  operators  are  required 
to— 

(1)  Prepare  operating,  maintenance, 
and  training  manuals,  and  have  them 
accepted  or  approved  by  the 
Administrator: 

(2)  Acquire  and  install  any  equipment 
required  for  their  operations  under  part 
121  or  part  135,  as  appropriate; 

(3)  Train  and  test  their  crewmembers 
to  show  that  those  crewmembers  are 
qualified  to  serve  under  part  121  or  part 
135.  as  appropriate: 

(4)  Maintain  flight  locating  or 
dispatch  procedures:  and 

(5)  Develop  recordkeeping  systems  to 
show  that  they  can  comply  with  part 
121  or  part  135  crewmember  and 
maintenance  requirements  on  an 
ongoing  basis. 

All  currently  certificated  air  tour 
operators  would  have  specific  authority 
in  their  operations  specifications  to 
conduct  commercial  air  tours  under  the 
proposed  rules.  The  operations 
specifications  would  list  any  special 
authority  or  deviations  granted  to  them. 
Part  91  operators  are  not  normally 
required  to  have  operations 
specifications.  Under  this  proposed 
rule,  however,  those  part  91  operators 
conducting  sightseeing  flights  who  file 
for  certification  under  part  119  within 
the  designated  time  period  would 
receive  transition  operations 
specifications  to  allow  them  to  continue 
operating.  These  transition  operations 
specifications  would  be  effective  until 
tbe  certification  process  was  completed. 
During  the  transition  time  period,  any 
deviations  or  authorizations  would  be 
noted  in  their  transition  operations 
specifications. 

D.  Specific  Operating  Requirements 

The  FAA  proposes  to  adopt  a  new 
subpart,  subpart  A,  in  part  136,  for 
commercial  air  tours  that  will  address 
the  additional  risks  inherent  in  these 
operations.  The  safety  provisions 
contained  in  proposed  subpart  A 
include:  Minimum  altitudes:  standoff 
distance,  visibility  requirements;  cloud 
clearance  and  requirements  for  over 
water  operations. 

1.  Minimum  Altitudes 

Proposed  §  136.3  would  establish 
minimum  altitudes  for  commercial  air 
tours  that  would  apply  in  all  instances, 
except  during  takeoff  and  landing  or 
unless  otherwise  authorized  by  the 
Administrator.  The  requirement  to 
maintain  a  minimum  altitude  is 
necessary  for  safety  because  it  gives  the 
pilot  additional  time  to  react  in  an 
emergency,  to  notifv'  and  instruct 
passengers,  to  select  a  suitable  landing 
area  if  necessary,  and  to  prepare  for  a 
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forced  landing  if  necessary.  The  base 
altitudes  proposed  in  these  sections  for 
airplanes  and  helicopters  are  higher 
than  those  contained  in  §91.119,  The 
FAA  believes  that  higher  altitudes  are 
necessar\'  because  these  are  passenger- 
carrying  operations  over  typically 
remote  arid  rugged  terrain  or  over  water. 

The  FAA  recognizes  that  having  a 
higher  Above  Ground  Level  (ACL) 
altitude  may.  in  some  instances,  create 
a  compressed  flight  environment.  The 
NTSB  voiced  this  concern  in  its 
comments  to  SFAR  71  (which  has  an 
altitude  of  1.500  feet  AGL).  In  its 
comments  on  SFAR  71 .  the  NTSB 
stated."*    *   *  that  the  altitude 
restriction  may  result  in  a  compression 
of  air  traffic  at  a  common  altitude  of 
1,500  feet  AGL.  spread  over  fewer 
routes,  and  in  areas  with  the  best 
weather,  *    *    *   However,  the  Safetv 
Board  believes  that  the  current  SFAR  71 
altitude  restriction  should  be  reviewed 
to  assure  that  there  is  no  increase  in  the 
potential  for  in-flight  collisions  or 
inadvertent  encounters  with  cloud 
layers,"  The  NTSB  also  asked  the  FAA 
to"*   *   *   consider  the  negative  effects 
of  such  restrictions  that  may  result  in 
unintended  degradation  of  the  existing 
level  of  safety."  The  NTSB  reiterated  its 
concern  that  the  SFAR  71  minimum 
flight  altitudes  concentrate  air  traffic 
"*    *    *  into  a  compressed  flight 
environment,"  in  its  letter  to  the  FAA 
Administrator  dated  lanuary  26,  1996, 

The  FAA  has  considered  these 
comments  in  light  of  its  vears  of 
experience  with  both  SFAR  71  in 
Hawaii  and  regulation  of  commercial  air 
tours  at  Grand  Canyon  National  Park, 
While  the  FAA  agrees  with  the  NTSB 
that  some  areas  of  raw  terrain  and  some 
scenic  areas  may  experience  a 
compressed  flight  environment,  the 
FAA  believes  that  these  proposed  rules 
would  provide  the  flexibdity  necessar\' 
to  separate  aircraft  to  accorrunodate  for 
traffic  density  and  differences  in  speed 
and  maneuverability  between  airplanes 
and  helicopters.  Llnder  proposed 
§  136, 3(a).  unless  otherwise  authorized 
by  the  Administrator,  airplanes  and 
helicopters  would  be  allowed  to  flv  no 
closer  than  1.500  feet  AGL  above  any 
person,  structure,  vehicle,  or  vessel  over 
any  area  on  the  surface,  including  water, 
or  no  lower  than  1 ,000  feet  AGL  over 
raw  terrain.  Under  proposed  §  136.3fb). 
the  Administrator  could  approve  a 
lower  minimum  altitude  not  below  500 
feet  AGL.  at  specific  areas  of  raw  terrain 
for  single  engine  helicopters  and  multi- 
engine  helicopters  that  are  not  capable 
of  flying  under  power  to  a  safe  landing 
area  with  one  engine  out.  Multi-engine 
helicopters  capable  of  flving  under 
power  to  a  safe  landing  area  with  one 


engine  out,  could  be  approved  bv  the 
Administrator  for  flight  at  specific  areas 
of  raw  terrain  for  flight  at  altitudes  as 
low  as  300  feet  AGL! 

Section  136.3(c)  would  require 
operators  of  multi-engine  helicopters 
that  are  not  capable  of  flying  wiUi  only 
one  engine  to  a  safe  landing  area  and  all 
single  engine  helicopters,  to  have  a 
suitable  landing  area  available  at  all 
times  when  operating  at  approved 
altitudes  of  less  than  1,000  feet.  These 
helicopters  would  also  be  required  to 
operate  at  a  combination  of  airspeed  and 
altitude  that  is  outside  the  avoid  area  of 
that  helicopter's  height/velocity 
diagram.  The  operators  would  be 
required  to  designate  and  document 
both  the  specific  areas  for  such  low- 
level  operations  and  suitable  landing 
areas,  in  a  form  and  manner  acceptable 
to  the  Administrator.  Photographs  could 
be  used  for  this  purpose.  In  addition, 
the  Administrator  would  require  the 
pilot  operating  the  helicopter  to 
demonstrate  in  flight  familiarity  with 
the  designated  areas  and  suitable 
landing  areas. 

Multi-engine  helicopters  that  are 
capable  of  flying  under  power  to  a  safe 
landing  area  with  one  engine  out,  when 
operating  at  approved  altitudes  below 
1 .000  feet  AGL  would  be  required  to  be 
able  to  reach  a  safe  landing  area  after  an 
engine  power  loss.  A  safe  landing  area, 
in  comparison  to  a  suitable  landing  area 
required  for  single  engine  helicopters,  is 
not  required  to  be  within  the  auto- 
rotation  range  of  the  helicopter,  does  not 
require  prior  FAA  approval,  and 
includes  any  area  where  the  helicopter 
could  safely  land. 

2.  Standoff  Distance 

Section  136.5  would  contain  standoff 
distance  requirements  for  commercial 
air  tours.  Under  proposed  paragraph  (a), 
no  person  may  conduct  a  commercial 
air  tour  closer  than  a  horizontal  radius 
of  1,500  feet  to  any  person,  structure, 
vehicle,  or  vessel;  or  1,000  feet  to  raw 
terrain.  Paragraph  (b)  of  this  section 
would,  however,  provide  for  deviations 
from  the  limits  for  raw  terrain.  Under 
this  provision,  the  Administrator  could 
authorize  an  air  tour  operator  to  conduct 
commercial  air  tours  at  site-specific 
areas  of  raw  terrain,  at  a  horizontal 
radius  of  no  less  than  500  feet  to  raw 
terrain  for  airplanes  and  300  feet  AGL 
for  helicopters.  The  determination  of 
whether  to  grant  a  deviation  under  these 
provisions  would  be  made  in 
accordance  with  §  136.21. 

3.  Visibility 

Proposed  §  136.7  would  contain 
visibility  requirements  for  commercial 
air  tours  operating  in  Class  G  airspace 


[i.e.,  uncontrolled  airspace)  at  an 
altitude  of  1,200  feet  or  less  above  the 
surface,  regardless  of  Mean  Sea  Level 
(MSL)  altitude.  Under  the  proposed 
rule,  pilots  would  be  prohibited  from 
conducting  a  commercial  air  tour  in  an 
airplane  or  a  helicopter  when  the 
visibility  is  less  than  2  statute  miles 
during  the  day  or  3  statute  miles  at 
night.  Section  136.7(b)  would  permit  the 
Administrator  to  authorize  a  helicopter 
to  operate  during  the  day  when  the 
visibility  is  at  least  1  statute  mile. 
Section  136.7(c)  would  permit  the 
Administrator  to  authorize  a  helicopter 
to  operate  at  night  when  the  visfbility  is 
at  least  2  statute  miles  and  the 
helicopter  is  being  operated  at  a  speed 
that  provides  adequate  opportunity  to 
see  and  avoid  air  traffic  or  obstructions. 
The  determination  of  whether  to  grant  a 
deviation  under  §§  136.7(b)  or  (c)  would 
be  made  in  accordance  with  §  136.21. 
This  proposal  would  help  pilots  avoid 
changing  weather  conditions  and 
maintain  visual  reference  to  the  ground. 

Currently,  under  §91.155.  pilots 
operating  in  Class  G  airspace  at  1.200 
feet  or  less  above  the  surface,  must  have 
visibility  of  at  least  1  statute  mile  during 
the  day  and  3  statute  miles  at  night.  The 
proposed  requirement  would  be  stricter 
in  da\^ime  than  that  provided  for  under 
§  91.155  because  the  operations  that 
would  be  conducted  under  the  new 
subparts  are  common  carriage 
passenger-carrying  operations  often 
conducted  over  rugged  terrain  or  water. 
A  higher  visibility  requirement  for 
nighttime  operations  is  not  deemed  to 
be  necessary  at  this  time.  The  FAA 
believes  that  3  miles  would  provide  an 
adequate  level  of  safety. 

4,  Cloud  Clearance 

Proposed  §  136.9  would  provide  that 
while  operating  in  Class  G  airspace  at  an 
altitude  of  1 ,200  feet  AGL  or  less  above 
the  surface,  regardless  of  Mean  Sea 
Level  (MSL)  altitude,  no  person  may 
conduct  a  commercial  air  tour  in  an 
aircraft  closer  than  500  feet  below,  1.000 
feet  above,  and  2,000  feet  horizontally 
from  any  cloud.  Section  136.9  would 
permit  deviations  from  these 
requirements  for  certain  helicopter 
operations.  The  determination  of 
whether  to  grant  a  deviation  under 
§  136.9  would  be  made  in  accordance 
with  §136.21. 

Under  §  136.9.  a  person  could  operate 
a  helicopter  clear  of  clouds  in 
accordance  with  the  deviation 
procedures  of  §136.21  if  (1)  the 
helicopter  is  in  compliance  with  the 
equipment  requirements  of  §  135.159 
(cany-ing  passengers  under  VFR  at  night 
or  under  VFR  over-the-top);  and  (2)  the 
pilot  conducting  the  flight  has 
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demonstrated  to  the  Administrator  the 
ability  to  execute  emergency  procedures 
fnr  inadvertent  flight  into  instrument 
meteorological  conditions  (IMC).  The 
FAA  believes  that  these  additional 
requirements  will  provide  an  equivalent 
level  of  safety  that  would  allow  the 
helicopter  operator  to  operate  clear  of 
clouds. 

5.  Over  Water  Operations 

a.  Engine  power  loss  and  ditching,  the 
problem.  Commercial  air  tours  are  often 
conducted  over  water  to  facilitate  better 
views  of  specific  scenic  areas.  This 
exposes  the  aircraft  to  the  potential  for 
an  emergency  water  ditching. 

Regardless  of  the  type  of  aircraft, 
occupants  generally  experience  stress 
and  panic  when  an  aircraft  ditches. 
Stress  and  panic,  added  to  the  extreme 
physical  exertion  involved  in  exiting  an 
aircraft  that  is  filling  with  water  or 
actually  underwater,  make  escape 
difficult.  Occupants  tend  to  focus  on  the 
immediate  need  to  get  out  of  the  aircraft 
and  do  not  always  consider  equipment 
thev  may  need  to  survive  once  they  exit 
tlie  aircraft.  This  problem  exists  even 
when  passengers  have  been  properly 
briefed  pre-flight.  However,  occupants 
who  successfully  exit  the  aircraft 
wearing  an  uninflated  life  preserver  may 
have  an  increased  chance  of  survival 
while  swimming  to  shore  or  waiting  for 
rescue  personnel,  provided  they 
understand  how  to  use  the  life 
preserver. 

Helicopters  pose  additional  prob'.ems. 
Unlike  airplanes,  helicopters  normally 
roll  quickly  to  one  side  in  water  because 
they  are  top  heavy.  Once  inverted,  the 
helicopter  will  fill  quickly  with  water 
and  sink.  Additionally,  helicopters  do 
not  have  the  gliding  capabilities  of 
airplanes,  so  a  single  engine  helicopter 
is  less  likely  to  be  able  to  reach 
shoreline  prior  to  landing  in  the  event 
of  an  engine  failure.  Consequently, 
ditching  in  helicopters  is  potentially 
more  dangerous  for  passengers  than 
ditching  in  airplanes. 

b.  Discussion  of  existing  provisions. 
Section  121.340  applies  to  airplane 
operations  conducted  over  water  under 
part  121.  It  requires  life  preservers  or  an 
approved  flotation  means  (e.g.,  flotation 
cushions)  for  any  over  water  operations. 
Section  121.340(b)  provides  for  a 
deviation  from  the  requirement  for  life 
preservers  or  an  approved  flotation 
means  provided  the  operator  can  show 
that  the  water  over  which  the  airplane 
is  to  be  operated  is  not  of  such  size  and 
depth  that  this  equipment  is  required 
for  the  survival  of  its  occupants  in  the 
event  the  flight  terminates  in  that  water. 

Under  §§  121.339(a)(1)  and  13,5.167. 
aircraft  conducting  extended  over  water 


operations  (i.e.,  more  than  50  miles  from 
shore)  must  be  equipped  with  life 
preservers.  In  addition,  part  135 
contains  other  requirements  for  land 
aircraft  engaged  in  any  over  water 
operation.  To  conduct  an  over  water 
operation,  §  135.183  (performance 
requirements  for  land  aircraft  operated 
over  water)  requires  that  passenger 
carrying  aircraft  satisfy  one  of  the 
following  conditions:  (1)  Be  operated  at 
an  altitude  that  allows  it  to  reach  land 
in  the  event  of  an  engine  failure;  (2)  be 
necessary  for  take  off  or  landing;  (3)  be 
a  multi-engine  aircraft  with  certain 
single-engine  climb  characteristics;  or 
(4)  be  a  helicopter  equipped  with 
flotation  devices  (hereinafter  called 
helicopter  floats). 

c.  Proposed  requirements 
Commercial  air  tours  generally  operate 
at  lower  altitudes  for  longer  periods  of 
time  than  other  types  of  flights. 
Considering  the  heightened  risks 
associated  with  commercial  air  tours 
conducting  over  water  operations,  the 
FAA  has  concluded  that  more  stringent 
regulations  are  necessary  for  aircraft 
used  in  these  operations. 

Proposed  §  136.11  would  require 
occupants  of  all  commercial  air  tour 
aircraft  operating  over  water  to  wear 
approved  life  preservers  while  in  flight. 
The  life  preserver  must  be  worn  un- 
inflated to  permit  the  passenger  to  exit 
the  aircraft  quickly  in  an  emergency.  In 
addition,  single-engine  and  certain 
multi-engine  helicopters  operated  over 
water  would  be  required  to  have 
helicopter  floats  installed  on  the 
aircraft. 

i.  Life  preservers.  There  are  several 
types  of  inflatable  and  non-inflatable 
life  preservers  approved  for  use  on 
aircraft.  Air  tour  operators  using  life 
preservers  that  are  not  inflatable  would 
be  required  to  show  to  the  satisfaction 
of  the  Administrator  that  occupants 
wearing  such  life  preservers  can  exit  the 
aircraft  easily.  The  most  common  type 
of  life  preserver  is  inflatable  and  is  worn 
over  the  shoulders  like  a  vest.  If  the  life 
preser\'er  is  not  worn  in-flight  un- 
inflated. the  occupant  must  take  it  out 
of  a  container,  put  it  on,  and  adjust  it. 
Another  type  of  life  preserver  is 
contained  in  a  pouch  or  pack  secured 
around  the  waist  of  each  occupant.  To 
use  the  life  preserver,  the  occupant 
would  pull  a  tab  and  then  lift  the  life 
preserver  over  his  or  her  head  in  a 
single  motion.  The  life  preserver  is  then 
ready  for  its  intended  purpose  once 
inflated.  Inflation  normally  takes  about 
2  seconds.  Another  type  is  a  yoke  type 
worn  around  the  neck  like  a  collar. 

While  the  proper  donning  and 
securing  of  a  life  preserver  may  not  take 
a  lot  of  time  under  normal  non-stressful 


situations,  it  can  be  a  time-consuming 
process  in  a  time  of  high  stress.  Thus, 
to  eliminate  the  delay  this  proposal 
would  require  air  tour  operators  to 
ensure  that  all  occupants  don  life 
preservers  during  pre-fligb.t  preparation 
and  wear  them  throughout  the  duration 
of  the  flight. 

Deviations  would  be  permitted  if  the 
air  tour  operator  could  demonstrate  that 
the  aircraft  is  operated  over  water  that 
is  of  such  size  and  depth  that  it  is  not 
necessary  to  wear  a  life  preserver  in 
order  to  survive  in  the  water.  The 
determination  to  grant  a  deviation 
would  be  made  in  accordance  with 
§136.21. 

ii.  Helicopter  Floats.  In  addition  to  the 
life  preserver  requirement,  single  engine 
helicopters  and  certain  multi-engine 
helicopters  operated  in  commercial  air 
toiirs  over  water  would  have  to  be 
equipped  with  fixed  or  inflatable  floats 
under  proposed  §  136.15.  unless  the 
flight  over  water  is  necessary  only  for 
take  off  or  landing.  This  provision  is 
more  stringent  than  the  existing 
§  135.183  because  the  FAA  has 
determined  that  equipping  certain 
helicopters  with  floats  for  over  water 
operations  increases  the  likelihood  of 
occupant  survival  in  the  event  of  an 
emergency  water  ditching.  Floats  would 
allow  the  helicopter  to  remain  on  the 
surface  of  the  water  for  a  longer  period 
of  time,  thus  allowing  the  occupants 
time  to  exit  while  the  helicopter  is  still 
on  the  surface  of  the  water.  For  those 
helicopters  equipped  with  inflatable 
floats,  §  136.15(b)  would  require  that  the 
inflation  activation  switch  be  located  on 
one  of  the  primary  flight  controls  (NTSB 
recommendation  No.  A-95-63)  and 
armed  under  certain  conditions. 

In  §  136.15(c),  the  FAA  proposes  an 
18-month  compliance  date  for 
retrofitting  helicopters  with  floats  and 
relocating  the  activation  switch  where 
necessary.  The  FAA  requests  comments 
on  the  proposed  compliance  date. 

6.  Passenger  Briefing 

Proposed  §  136.13  would  require  the 
pilot  in  command  to  ensure  that 
passengers  are  briefed  on  water  ditching 
procedures,  use  of  life  preservers,  and 
emergency  egress  from  the  aircraft 
before  a  commercial  air  tour  that 
includes  a  flight  segment  conducted 
over  water.  This  provision  is  intended 
to  ensure  that  occupants  understand 
how  to  use  the  life  preservers  they  are 
wearing  and  what  to  do  in  the  event  of 
a  water  ditching. 

7.  Helicopter  Performance  Plan 

Proposed  §  136.17  would  require  air 
tour  operators  to  complete  a  helicopter 
performance  plan  before  each  departure. 
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The  pilot  in  command  would  be 
required  to  review  and  complv  with  the 
performance  plan.  The  proposed  rule 
would  require  the  plan  to  be  based  on 
information  in  the  rotorcraft  flight 
manual  considering  actual  conditions 
that  day. 

The  proposed  requirement  is  intended 
to  enhance  flight  safety  by  providing 
operators  with  information  necessarv  for 
weight  and  balance  determinations.  The 
FAA  believes  that  this  requirement  is 
necessary  in  light  of  certain  accidents, 
including  the  May  20,  1989  accident 
discussed  above  that  involved  a 
helicopter  on  a  commercial  air  tour  to 
view  Waialae  Falls  in  Hawaii. 

8.  Helicopter  Operating  Limitations 

The  height/velocity  diagram  in  the 
Rotorcraft  Flight  Manual  for  each 
helicopter  provides  the  pilot  with 
important  safety  information  that  helps 
the  pilot  fly  at  a  combination  of  height 
above  the  ground  and  speed  that  will 
allow  the  pilot  in  command  to  land  in 
the  event  of  a  power  failure.  In  certain 
types  of  operations  that  do  not  involve 
the  carriage  of  passengers  for 
compensation  or  hire,  it  is  sometimes 
necessary  for  a  pilot  to  operate  briefly 
within  the  avoid  area  of  the  height/ 
velocity  diagram.  The  FAA  believes  that 
air  tour  operations  require  a  higher 
safety  standard  because  they  carrv 
members  of  the  public  for  compensation 
or  hire.  SFAR  71  requires  pilots  to 
operate  the  helicopter  at  a  combination 
of  height  and  forward  speed  (including 
hover)  that  would  permit  a  safe  landing 
in  event  of  engine  power  loss,  in 
accordance  with  the  height/velocity 
envelope  for  that  helicopter  under 
current  weight  and  aircraft  altitude, 
except  for  approach  to  and  transition 
from  a  hover.  The  FAA  proposes 
removing  the  exception  for  approach  to 
and  transition  from  a  hover  because 
transition  from  and  to  a  hover  is  a 
critical  phase  in  helicopter  operations, 
particularly  at  the  relatively  low 
altitudes  above  giound  level  where  the 
height/velocity  diagram  applies. 
Operating  in  accordance  with  the 
height/velocity  diagram  would  provide 
the  pilot  sufficient  time  to  complete  a 
successful  autorotation  in  the  event  of  a 
power  failure. 

Proposed  §  136.19  would  require  the 
pilot  in  command  to  operate  the 
helicopter  at  a  combination  of  height 
and  forward  speed  (including  hover) 
necessary  to  permit  a  safe  landing  under 
current  weight  and  aircraft  altitude,  in 
accordance  with  the  height-velocity 
chart  in  the  rotorcraft  flight  manual 
Using  the  chart,  the  pilot  in  command 
would  determine  the  altitudes  and 
airspeeds  needed  to  make  a  safe 


autorotation  in  the  event  of  an  engine 
power  loss,  considering  the  current 
weight  of  the  aircraft  and  atmospheric 
conditions.  This  proposal  is  intended  to 
prohibit  pilots  from  operating  within 
the  avoid  area  of  the  height/velocity 
diagram  for  that  helicopter.  It  is 
necessar\'  because  a  safe  landing  may 
not  be  possible  if  the  helicopter  is 
within  the  avoid  area  of  the  height/ 
velocity  envelope  when  an  engine 
power  loss  occurs.  Therefore,  the 
requirement  would  increase  safety  in 
the  event  of  an  engine  power  loss. 

9.  Deviations 

Section  136.21  would  set  forth  the 
deviation  procedures  for  part  136, 
subpart  A.  In  determining  whether  to 
grant  deviations  from  the  minimum 
altitude,  standoff  distance,  visibility, 
cloud  clearance,  life  preservers  and 
helicopter  float  requirements,  the 
Administrator  would  make  sure  that  the 
deviation  would  maintain  an  equivalent 
level  of  safety.  In  so  doing,  the 
Administrator  would  consider  eleven 
specific  factors  and  any  other  factors 
that  may  provide  an  equivalent  level  of 
safety.  Deviations  from  the  life  preserver 
requirement  or  the  float  requirement 
would  require  the  Administrator  to 
consider  the  size  and  nature  of  the  body 
of  water,  together  with  any  other  factors. 

The  deviation  application  would  be 
submitted  to  the  certificate  holding 
Flight  Standards  District  Office  (FSDO) 
or  the  FSDO  responsible  for  issuing 
transition  operations  specifications. 
Deviations  would  be  detailed  in  the 
operator's  operations  specifications,  or 
in  the  transition  operations 
specifications,  if  the  operator  is  a  non- 
certificated  air  tour  operator. 

E.  Compliance  Schedule 

The  proposed  rule  sets  forth  the 
following  compliance  schedule: 

(1)  The  rule  would  become  effective 
120  days  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register 

(2)  As  of  the  effective  date,  all 
operators  conducting  commercial  air 
tours,  including  those  operators 
conducting  operations  under  part  91, 
would  be  required  to  begin  complving 
with  the  safetv  requirements  of  subpart 
A,  part  136. 

(3)  Those  operators  conducting 
sightseeing  flights  under  the  25-mile 
exception  at  part  119.1(e)(2)  would  have 
180  days  to  file  for  certification  under 
part  119  and  bring  their  operations  into 
compliance  with  part  121  or  part  135.  as 
appropriate.  However,  these  operators 
would  be  subject  to  the  safety 
requirements  of  part  136.  subpart  A,  as 
of  120  days  from  the  publication  date  of 
the  final  rule. 


(4)  Operators  conducting  commercial 
air  tours  over  water  in  single  engine  and 
some  twin  engine  helicopters  that  are 
not  equipped  with  floats  would  have  to 
retrofit  their  helicopters  by  the  end  of  18 
months  from  publication  of  the  final 
rule. 

(5)  Flights  would  be  permitted  under 
§  119.1(e)(2)  for  a  period  of  180  days 
from  the  publication  of  the  final  rule  in 
the  Federal  Register.  At  the  end  of  the 
180  days,  however,  this  exception 
would  no  longer  be  available.  Only 
qualifying  charity  event  flights  or 
community  event  flights  would  be  able 
to  operate  as  per  §119.1(e)(ll)  without 
complying  with  part  119  certification 
requirements  and  either  the  part  121  or 
135  requirements.  These  charity  or 
community  event  flights  would  have  to 
begin  complying  with  part  136.  subpart 
A  by  the  effective  date  of  the  rule 

The  FAA  requests  additional 
information  from  the  public  on  how 
many  operators  would  be  affected,  what 
the  impact  would  be  on  those 
individual  operators,  and  the 
compliance  scheduip 

Regulatory  Evaluation  Summarj- 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only  if 
the  agency  makes  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulaton,'  FlexibilitA,'  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatorv  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary'  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and  where 
appropriate,  as  the  basis  of  U.S. 
standards,  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  rule: 

(1)  Has  benefits  which  do  justif\'  its 
costs,  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order  but  is  "significant" 
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as  defined  in  DOT's  Regulatory- 
Policies  and  Procedures: 

(2)  Will  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 

(3)  Imposes  no  barriers  to  international 
trade:  and 

(4)  Does  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses,  available  in  the 

docket,  are  summarized  below. 

Description  of  Affected  Operators  and 
Aircraft 

Based  on  surveys  of  FSDOs  and  an 
analvsis  of  the  FA.\'s  General  Aviation 
Sun'ev  data,  this  analysis  estimates  that 
one  or  more  provisions  of  the  proposed 
rule  could  affect  approximately  2.100 
operators  and  4,400  aircraft. 
Approximately  1.670  operators  with 
3.100  aircraft  currently  provide 
commercial  air  tour  flights  under  part 
91.  and  about  450  operators  with  1.300 
aircraft  provide  commercial  air  tours 
under  part  135. 

However,  these  estimates  include 
operators  subject  to  the  provisions  of  the 
National  Parks  Air  Tour  Management 
Act  of  2000  (the  Act),  and  operators  that 
mav  be  eligible  for  an  exception  under 
14  CFR  119.1(eJ(2).  and  thus  are 
overstated. 

The  Act  required  part  91  air  tour 
operators  conducting  commercial  air 
tour  operations  over  units  of  the 
national  park  system  or  abutting  tribal 
lands  to  apply  for  certification  under 
part  119  with  certain  exceptions. 
Therefore,  some  part  91  air  tours  already 
are  required  to  obtain  a  part  119 
certificate.  In  addition,  an  unkiiown 
number  of  air  tour  operators  will  qualify 
for  an  exception  from  the  Act's 
requirement  to  obtain  a  part  119 
certificate.  An  exception  in  the  Act 
allows  operators  to  continue  operating 
over  parks  under  Part  91  if  such  activity 
is  permitted  under  Part  119.  and  the 
operator  secures  a  letter  from  the 
Administrator  and  the  national  park 
superintendent  for  that  particular  park. 
The  total  number  f)f  all  operations  under 
this  exception  is  limited  to  not  more 
than  5  flights  in  any  30-day  period. 
When  these  operators  are  identified 
through  the  implementation  of  the 
National  Parks  Air  Tour  Management 
rule  the  cost  and  benefit  will  be 
adjusted. 

Under  14  CFR  119.1(e)(ll),  part  91 
operators  engaged  in  certain  air  tours  or 
aircraft  rides  provided  in  conjunction 
with  charitable  or  community  events, 
for  a  local  community  cause  not  covered 
by  the  preceding  exceptions  would  not 
have  to  obtain  a  part  119  certificate. 
Data  are  not  available  to  estimate  the 
number  of  operators  that  would  be 


affected  by  this  exception  and  the  cost 
and  benefit  will  be  adjusted  when  these 
operators  are  identified  through  the 
exception  process. 

Analysis  of  Costs 

The  proposed  rule  is  estimated  to  cost 
approximately  S238  million  ($148 
million,  discounted)  over  ten  years. 
Costs  associated  with  individual 
provisions  are  described  below. 

The  proposed  amendments,  by 
removing  regulatory  differences 
between  part  91  sightseeing  and  part 
135  commercial  air  tour  operations, 
would  impose  certification  and 
increased  operating  costs  on  existing 
part  91  operators.  The  FAA  expects  that 
part  91  sightseeing  operators  would  take 
one  of  three  options  following  issuance 
of  the  rule:  exit  the  sightseeing  industry': 
become  certificated  under  part  135  as  a 
single  pilot  operation,  thereby  reducing 
certification  costs:  or  become 
certificated  under  part  135  and  operate 
with  more  than  one  pilot.  Existing  part 
91  sightseeing  operators,  therefore, 
would  incur  the  following  costs  if 
required  to  operate  under  the  current 
requirements  of  part  135:  (1)  Revenue 
losses  to  firms  that  exit  the  air  tour 
industry:  (2)  revenue  losses  to  firms  that 
scale  back  to  a  single-pilot  operation 
under  part  135;  (3)  administrative  costs 
incurred  during  the  part  135 
certification  process:  and  (4)  additional 
operating  expenses  associated  with  part 
135  operations,  including  increased 
personnel  and  maintenance  costs  and 
additional  reporting  and  recordkeeping 
requirements. 

The  FAA  estimates  there  are  a  total  of 
1.670  operators  who  conduct  operations 
under  part  91,  pursuant  to  the  exception 
at  119.1(e)(2).  These  operators  use  a 
total  of  3.100  aircraft.  A  portion  of  these 
operators  ponduct  flights  over  national 
parks  and  they  are  already  required  to 
be  certificated  under  part  91. 
Approximately  41  percent  of  these 
operators  conduct  air  tours  less  than  10 
hours  a  year.  These  would  likely  exit 
the  industry.  Approximately  57  percent 
are  one  pilot  operations,  and  would 
likely  convert  their  operations  to  part 
135  operations  as  one  pilot  operators. 
Approximately  2  percent  would  convert 
to  part  135  operations  with  more  than 
one  pilot. 

Based  on  these  cost  categories,  the 
FAA  estimates  that  affected  part  91 
entities  would  incur  approximately 
$137  million  ($85  miUion.  discounted) 
in  certification  related  costs  over  a  ten- 
year  period  About  three  percent  of 
these  costs.  S4.7  million,  reflect  net 
revenue  losses  to  entities  that  choose  to 
exit  the  industrv  as  a  result  of  the  rule. 


In  addition  to  the  costs  of  converting 
to  and  operating  under  current  part  135 
requirements,  the  proposed  rule  would 
impose  costs  related  to  a  new  subpart  A 
in  part  136.  The  FAA  estimates  that  the 
following  part  136  provisions  added  by 
this  proposal  would  impose  costs  on 
commercial  air  tour  operators  already 
operating  under  part  135.  as  well  as 
those  obtaining  new  part  135 
certificates:  (1)  The  combined  effect  of 
altitude  minima,  visibility,  and  ceiling 
requirements:  (2)  helicopter  float 
systems:  (3)  personal  life  preservers  for 
aircraft  occupants,  (4)  helicopter 
performance  plans,  and  (5)  passenger 
briefings. 

The  proposed  rule  would  establish 
minimum  flight  altitudes,  visibility,  and 
cloud  clearance  requirements.  The  cost 
of  these  provisions — measured  as  the 
expected  net  revenue  loss  associated 
with  commercial  air  tour  flights  that 
would  be  canceled  as  a  result  of  this 
proposed  rule — is  approximately  $7.45 
million  per  year.  Over  ten  years,  the 
costs  would  be  approximately  $74.5 
million  ($46  million,  discounted).  Of, 
the  total,  approximately  $61.5  million 
($37.7  million,  discounted)  would  be 
borne  by  those  currently  operating 
under  part  135  and  the  balance  would 
be  borne  by  part  91  operators  that 
convert  to  part  135. 

While  the  FAA  believes  that  the 
requirements  described  above  would 
reduce  the  probability  of  emergency 
ditching,  the  FAA  also  believes  that  the 
additional  water  safety  equipment 
proposed  in  this  rule  would  contribute 
to  saving  lives  and  is  an  important 
element  of  the  overall  strategy  to 
improve  commercial  air  tour  safety.  The 
proposed  rule  would  require  any 
helicopter  flown  over  water  beyond  any 
shoreline  to  be  equipped  with  floats. 
Incremental  costs  associated  with  this 
requirement  include:  (1)  Flotation 
system  design  approval  or  certification 
costs:  (2)  equipment  costs:  (3) 
installation  labor  costs;  (4)  aircraft 
downtime  required  for  installation:  (5) 
maintenance  and  inspection  costs;  and 
(6)  operating  costs  due  to  the  weight  of 
the  system. 

Assuming  that  about  25  percent  of 
commercial  air  tour  helicopters,  or  112 
helicopters,  would  be  affected  by  these 
provisions,  the  total  cost  of  helicopter 
floats  is  estimated  to  be  $15.4  million 
over  ten  vears  ($10.3  million, 
discounted). 

When  a  helicopter  without  floats 
lands  in  water,  it  typically  sinks 
quickly.  Life  preservers  that  were  worn 
un-inflated  prior  to  ditching  would 
increase  the  chances  of  surviving  either 
an  airplane  or  helicopter  emergency 
ditching  by  assisting  passengers  to  swim 
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to  shore.  The  floats  provide  additional 
time  to  exit  the  aircraft.  For  this  reason, 
the  proposed  rule  would  also  require 
that  all  passengers  wear  an  approved 
un-inflated  life  preser\'er  throughout 
commercial  air  tours  conducted  over 
water  beyond  any  shoreline  with  an 
aircraft.  This  would  appiv  whether  or 
not  the  airplane  is  within  gliding 
distance  of  the  shoreline,  and.  for 
helicopters,  whether  the  helicopter  is 
capable  of  autorotating  to  the  shoreline. 
The  costs  associated  with  this  provision 
include:  (1)  Procurement.  (2) 
maintenance  (including  the  incremental 
cost  of  vest  replacement),  and  (3) 
additional  operating  cn.sts  associated 
with  the  weight  of  the  vests.  In  the 
absence  of  reliable  data  on  the  number 
of  air  tours  conducted  over  water 
beyond  any  shoreline,  the  FAA  assumes 
that  of  the  approximately  2,850 
airplanes  and  450  helicopters  currently 
engaged  in  air  tour  or  sightseeing 
service  25  percent  of  these  aircraft 
would  be  affected  by  these  provisions. 
Thus  some  713  airplanes  and  112 
helicopters  would  incur  costs.  The  FAA 
requests  comment  on  this  assumption 
and  requests  that  comments  be 
accompanied  with  clear  and  supporting 
economic  documentation.  The  F.AA 
estimates  that  incremental  costs 
associated  with  this  provision  would 
total  approximately  S2.2  million  fSl.4 
million,  discounted)  over  ten  vears. 

The  proposed  rule  would  require  that 
an  air  tour  operator  complete  a 
helicopter  performance  plan  before  each 
helicopter  flight.  The  pilot  in  command 
would  be  required  to  comply  with  the 
performance  plan.  The  plan  must  be 
based  on  information  in  the  helicopter 
flight  minual.  considering  the 
maximum  density  altitude  to  which  the 
operation  is  planned,  and  must  address 
such  elements  as  maximum  gross 
weight  and  center  of  gravity  (CG), 
maximum  gross  weight  and  CG  for 
hovering  in  or  out  of  ground  effect,  and 
maximum  combination  of  w-eight. 
altitude  and  temperature.  The  FAA 
estimates  that  the  cost  of  this  provision 
would  total  approximately  $7.6  million 
($4.7  million,  discounted)  over  ten 
years. 

The  proposed  rule  would  require  that 
passengers  be  briefed  before  takeoff  for 
an  air  tour  flight  with  a  flight  segment 
that  is  conducted  over  water  beyond  anv 
shoreline.  The  briefing  would  include 
information  on  water  ditching 
procedures,  use  of  personal  flotation 
gear,  and  emergency  egress  procedures. 
The  FAA  estimates  that  incremental 
costs  associated  with  this  provision 
would  total  approximately  $1.5  million 
($900,000,  discounted)  over  ten  vears. 


Consumer  Losses 

Air  tour  passengers  may  incur  direct 
costs  or  opportunity  costs  as  a  result  of 
this  proposed  rule.  These  costs  could  be 
attributable  to  either  a  tour  operator 
exiting  the  tour  business  as  a  result  of 
this  proposed  rule  or  an  increase  in 
flight  cancellations  due  to  the  proposed 
minimum  flight  altitudes,  visibility,  and 
cloi.d  clearance  requirements.  The  FAA 
is  unable  to  provide  a  quantitative 
estimate  of  these  losses.  However,  based 
on  the  assumptions  made  in  this 
evaluation,  the  FAA  has  estimated  the 
number  of  air  tour  flight  hours  lost. 
Assuming  one-hour  tours,  there  would 
be  approximately  46.000  fewer  air  tours 
available  to  the  public  or  approximatelv 
92,000  fewer  air  tour  flights  assuming 
half  hour  tours.  The  FAA  requests 
comments  on  how  the  dollar  value  to 
consumers  of  the  lesser  availability  of 
air  tours  should  be  estimated  in  the  final 
rule. 

Analysis  of  Benefits 

The  FAA  estimates  that  the  proposed 
rule  would  accrue  annual  benefits  of 
approximately  $49  million,  for  total 
benefits  of  $490  million  (S301  million, 
discounted)  over  ten  years.  The  FAA 
believes  the  proposed  rule  would 
improve  the  safety  of  commercial  air 
tours  throughout  the  countrv.  The 
benefits  associated  with  individual 
provisions  are  described  below. 

The  purpose  of  requiring  air  carrier 
certification  is  to  reduce  the  number  of 
accidents  and  incidents  associated  with 
sightseeing  operations.  Based  on  a 
comparison  of  accident  rates  for  part  91 
sightseeing  tours  and  part  135 
commercial  air  tours,  the  FAA  estimates 
that  restricting  the  25-mile  exception 
under  §119.1  (e)(2)  could  produce 
benefits  of  $48  million  ($30  million, 
discounted)  over  ten  years. 

The  estimated  benefits  associated 
with  minimum  altitude,  visibilitv.  and 
cloud  clearance  requirements  can  be 
attributed  to:  (1)  Increased  time 
available  for  the  pilot  to  react  in  an 
emergency.  (2)  prevention  of  situations 
in  which  the  pilot  unexpectedlv 
encounters  IMC,  and  (3)  avoidance  of 
adverse  weather  conditions.  Estimated 
benefits  are  based  on  an  analvsis  of 
Hawaiian  air  tour  operations  because 
data  for  this  region  are  the  most 
complete.  This  data  is  different  from  the 
data  used  in  the  part  119  exception 
analysis  since  it  includes  10  accidents 
occurring  prior  to  1993   It  is  being 
employed  since  it  is  the  best 
representative  data  to  address  the 
proposed  weather  provisions.  The 
causes  of  accidents  involving 
commercial  air  tours  appear,  from  the 


data  available,  to  be  relatively  uniform 
throughout  the  country  (inadvertent 
Instrument  Meteorological  Conditions 
(IMC).  Controlled  Flight  Into  Terrain) 
and  commercial  air  tours,  wherever  they 
occur,  tend  to  have  similar 
characteristics  (they  fly  relatively  slow, 
low,  and  close  to  physical  landmarks). 
This  analysis  shows  that  the  rate  of  air 
tour  accidents  related  to  low  flying  and 
weather  is  approximately  9.49  accidents 
per  million  flight  hours.  The  analysis 
also  shows  that  while  the  part  135 
accident  rate  is  lower,  the  fatality  rate  is 
much  higher  than  that  of  part  91 
operators.  This  apparent  anomaly  is  due 
to  two  factors:  (1)  At  least  for  airplane 
operations,  part  121/135  operators  tend 
to  have  larger  airplanes  and  carrj'  more 
passengers,  therefore,  a  single  fatal 
accident  in  a  large  airplane  can 
significantly  raise  the  fatality  rate,  and 
(2)  although  rare,  the  typical  part  121/ 
135  commercial  air  tour  accident 
involves  controlled  flight  into  terrain  at 
cruise  speed,  resulting  in  a  high  fatality 
rate  and  few  survivors.  On  the  other 
hand,  part  91  commercial  air  tour 
operators  experience  more  accidents 
than  part  135  operators  but  a  higher 
proportion  result  from  mechanical 
problems.  Accidents  caused  bv 
mechanical  problems  are  often 
survivable,  particularly  helicopter 
accidents.  The  FAA  estimates  that  the 
potential  ten-year  benefits  for  the 
affected  air  tour  fleet  would  be 
approximately  $405  million  ($249 
million,  discounted). 

The  benefits  associated  with 
helicopter  flotation  systems  and 
personal  life  preservers  are  considered 
together.  Based  on  an  analysis  of  three 
overwater  accidents,  one  of  which 
occurred  prior  to  1993,  the  FAA 
estimates  that  the  potential  benefits  for 
flotation  systems  and  life  preservers  are 
$37  million  ($23  million,  discounted) 
over  ten  years.  While  Hawaiian  air  tour 
operators  usually  caruiot  adjust  their 
routes  to  avoid  flying  over  water,  it  is 
possible  that  air  tour  operators  on  the 
mainland  might  have  more 
opportunities  to  adjust  their  routes  to 
avoid  the  fuel  penalty  and  the  expense 
of  a  flotation  system.  However,  even  on 
the  mainland,  many  of  the  known 
commercial  air  tours  fly  over  water  at 
Lake  Mead;  Niagara  Falls:  the  Statue  of 
Liberty;  Ocean  City.  Marvland:  in 
Alaska  and  in  Florida.  The  F.AA  does 
not  know  what  effect  these  possible 
route  adjustments  would  have  on  the 
estimated  benefits  or  consumer 
enjoyment.  The  F.\.\  therefore  requests 
comments,  including  economic  data,  on 
this  issue. 
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BenefitADost  Comparison 

The  FAA  estimates  the  total  costs  of 
the  proposed  rule  to  be  approximately 
$238  million  over  ten  years  ($148 
million,  discounted)  and  the  total 
benefits  to  be  approximately  $490 
million  ($301  million,  discounted)  over 
the  same  period.  Accordingly,  the  FAA 
concludes  that  the  total  benefits  of  the 
rule  would  justify  the  total  costs. 

To  state  tiie  comparison  differenUy, 
the  FAA  has  also  computed  the  cost  of 
the  rule  per  estimated  life  saved.  Based 
on  an  adjusted  cost  of  $220  million  (to 
reflect  the  cost  savings  attributable  to 
avoided  aircraft  damage  expenses 
resulting  from  few^er  accidents)  and  an 
estimated  130  lives  saved  if  the  rule  is 
100  percent  effective  over  10  years  and 
no  other  factors  were  involved,  the  rule 
is  estimated  to  cost  $1.7  million  per  life 
saved.  If.  for  example,  the  rule  were  75 
percent  effective,  the  FAA  estimates  that 
the  cost  per  life  saved  would  be  $2.2 
million.  The  rule  would  have  to  be  less 
than  56  percent  effective  for  the  cost  per 
fatality  avoided  to  appreciably  exceed 
$3.0  million. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulator\-  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulator,'  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulator\'  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 


that  it  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  Section  603  of  the  RFA.  the 
Federal  Aviation  Administration  has 
prepared  the  following  initial  regulator^' 
flexibility  analysis. 

Reasons  Why  Agency  Action  Is  Being 
Considered 

The  FAA  is  proposing  national  safety 
standards  to  govern  commercial  air 
tours  as  a  result  of  accidents  and 
incidents  involving  air  tour  operators 
and  NTSB  recommendations  made  in 
response  to  those  accidents  and 
incidents.  The  rationale  for  each  of  the 
major  provisions  of  the  NPRM — 
discussed  in  detail  in  the  regulatory 
evaluation — are  summarized  below: 

Restriction  of  the  exception  for  sightseeing 
flights  under  U  CFB  n9.1(e)(2j.  Based  on 
available  accident  data,  the  FAA  concludes 
that  (1)  there  are  significant  differences  in 
risks  between  sightseeing  flights  conducted 
under  part  91  and  air  tour  flights  conducted 
under  air  carrier/commercial  operator 
regulations,  and  (2)  these  risk  differentials 
justify  the  proposal  that  the  exception  (from 
parts  119.  121,  and  135  certification  and 
operating  requirements)  for  part  91 
sightseeing  operators  be  restricted. 
Regulatory  action  is  also  justified  in  view  of 
the  public  expectation  that  all  operators 
offering  commercial  air  tours  are  regulated 
and  surveilled  to  a  level  of  safety  higher  than 
that  applied  to  the  general  aviation  operator. 

Safety  provisions  addressing  the  risks  of 
overwater  operations.  Based  on  an  analysis  of 
the  risks  of  o\'erwater  operations  and  NTSB 
recommendations,  the  FAA  concludes  that 
the  benefits  of  these  provisions  justify  the 
costs  and  potential  inconvenience  to 
passengers.  Based  on  survivors'  testimony, 
life  preservers  alone  are  insufficient  in 
preventing  loss  of  life  in  helicopter  accidents 
over  water.  Without  floats,  helicopters  sink 
very  quickly  upon  impact,  giving  passengers 
little  time  to  exit  the  aircraft.  The  FAA 
believes  that  helicopter  floats,  in  conjunction 
with  life  preservers,  would  significantly 
improve  the  chances  of  survival.  Airplane 
passengers  will  also  benefit  from  the 
requirement  to  wear  life  preservers  when  air 
tour  flights  are  conducted  over  water. 

Statement  of  Objectives  and  Legal  Basis 

The  objective  of  this  proposal  is  to 
provide  a  higher  and  uniform  level  of 
safety  for  all  commercial  air  tours.  A 
primary'  objective  of  this  proposal  is  to 
significantlv  reduce  the  accident  rate  for 
those  currently  operating  under  part  91. 

Under  the  United  States  Code,  the 
FAA  Administrator  is  required  to 
consider  the  following  matter,  among 
others,  as  being  in  the  public  interest: 
assigning,  maintaining,  and  enhancing 
safety  and  security  as  the  highest 
priorities  in  air  commerce.  [See  49 
U.S.C.  40101(d)(1). 1  Additionally,  it  is 
the  Administrator's  statutory  duty  to 


carry  out  his  or  her  responsibilities  "in 
a  way  that  best  tends  to  reduce  or 
eliminate  the  possibility  or  recurrence 
of  accidents  in  air  transportation."  [See 
49  U.S.C.  44701(c).]  Accordingly,  this 
notice  proposes  to  amend  Title  14  of  the 
Code  of  Federal  Regulations  to  provide 
definitions  for  commercial  air  tours  and 
establish  new  safety  requirements  for 
such  operations. 

Description  of  Small  Entities  Affected 

The  FAA  concludes  that  virtually  all 
of  the  entities  affected  by  the  proposed 
amendments  are  small  according  to 
thresholds  established  by  the  Small 
Business  Administration  (i.e.,  employ 
fewer  than  1,500  employees).  An 
estimated  1.672  part  91  operators  and 
453  part  121/135  operators  would  be 
affected  by  the  rule.  The  part  91 
operators  own  about  3,100  aircraft, 
while  the  part  121/135  operators  have 
about  1,300  aircraft.  This  rule  would 
impose  annualized  costs  per  operator  of: 
(1)  $600  to  part  91  operators  who  exit 
the  sightseeing  industry;  (2)  $11,200  to 
part  91  operators  who  obtain  peirt  135 
certificates  as  single-pilot  operators:  (3) 
$75,000  to  part  91  operators  who  obtain 
part  135  certificates  and  operate  with 
more  than  one  pilot;  (4)  $14,400  to 
current  part  135  operators;  (5)  $19,200 
to  $39,500  to  any  operator  owning  one 
helicopter  that  is  operated  over  water; 
and  (6)  $220  additional  to  any  operator 
owning  an  airplane  that  is  operated  over 
water. 

Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements 

Entities  converting  to  part  135 
operations  would  be  subject  to  the 
reporting  requirements  applicable  to  all 
part  135  air  carriers.  The  FAA  estimates 
the  annualized  cost  for  a  single  pilot 
operator  would  be  $510  and  for  an 
operator  with  more  than  one  pilot 
$2,540.  The  reporting  requirements  of 
part  136  would  impose  an  additional 
co.st  of  $30  for  an  airplane  that  is 
operated  over  water,  and  $340  for  any 
operator  owning  one  helicopter 
operated  over  water. 

Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  proposed  rule  would  not  overlap, 
duplicate,  or  conflict  with  existing 
Federal  Rules. 

Analysis  of  Alternatives 

The  FAA  invites  comment  from 
potentially  affected  operators  regarding 
possible  alternatives  to  the  provisions 
discussed  above.  Some  options  that 
were  considered  during  the  formulation 
of  this  proposal  are  discussed  below. 
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Grandfather  part  91  operators:  The 
FAA  considered  allowing  existing  part 
91  sightseeing  operators  to  continue 
operating  under  part  91.  while  requiring 
that  operators  entering  the  sightseeing/ 
air  tour  market  operate  under  part  135. 
While  this  alternative  could  reduce  the 
cost  of  the  rule  by  more  than  Si  50 
million  over  ten  years,  it  could  also 
reduce  total  benefits  by  more  than  Si 48 
million  over  the  same  period.  While  the 
costs  marginally  outweigh  the  benefits, 
the  FAA  believes  that  the  rule's 
objective — improving  the  safety  of  air 
tours  and  providing  one  level  of  air  torn- 
safety  for  the  flying  public — would  not 
be  met  under  this  alternative. 
Accordingly,  the  FAA  has  chosen  not  to 
grandfather  e.xisting  operators. 

Lengthen  the  compliance  period:  As 
written,  the  rule  would  require 
certification  within  six  months  of  the 
date  the  final  rule  is  issued.  Safety 
requirements  included  in  subparts  O  of 
part  121  and  subpart  E  of  part  135 
would  be  met  within  120  days  from  the 
date  the  final  rule  is  issued.  Helicopter 
float  requirements  in  part  136.15  have  a 
separate  compliance  schedule.  To 
reduce  the  burden  on  small  entities,  the 
FA.-\  considered  a  longer  compliance 
period.  Lengthening  the  compliance 
period  to  ten  years,  for  example,  would 
have  saved  some  compliance  costs  on 
aircraft  due  to  be  removed  from  service 
within  the  ten-year  period.  The  FAA 
believes,  however,  that  the  sightseeing/ 
air  tour  accident  history  justifies 
government  action  in  the  near  term. 
Between  1993  and  2000.  there  were 
some  75  accidents  involving  part  91 
sightseeing  flights  and  53  accidents 
involving  part  135  air  tours.  Combined, 
some  110  people  died  in  these 
accidents.  The  F;AA  believes,  therefore, 
that  the  higher  standards  should  be 
implemented  expeditiously  and  has 
chosen  not  to  adopt  this  alternative. 

Require  helicopter  floats  or  life 
preservers  instead  of  both:  The 
proposed  rule  would  require  both  floats 
and  life  preservers  for  overwater  air  tour 
flights  in  helicopters.  In  lieu  of  this 
requirement,  the  FAA  considered 
requiring  either  floats  or  life 
preservers — rather  than  both — similar  to 
existing  requirements  under  SF.AR  71 
for  operations  in  Hawaii.  Under  this 
alternative,  operators  could  avoid  the 
costs  of  flotation  systems  (S15.4  million 
over  ten  years)  by  purchasing  personal 
flotation  devices  ($403,000  over  ten 
years).  Although  this  alternative  would 
result  in  substantial  cost  savings,  the 
FAA  believes  that  the  safety  objectives 
would  not  be  met  through  this 
alternative.  Based  on  survivors' 
descriptions,  the  FAA  believes  that  life 
preservers  alone  are  insufficient  in 


preventing  loss  of  life  in  helicopter 
accidents  over  water.  Helicopters 
typically  take  on  water  and  sink  very 
quickly  upon  impact,  giving  passengers 
little  time  to  exit  the  aircraft.  Helicopter 
floats,  in  conjunction  with  life 
preservers,  would  significantly  improve 
the  chances  of  sur\'ival.  For  this  reason, 
the  FAA  has  chosen  not  to  adopt  this 
alternative. 

AfiFordability  Analysis 

The  FAA  lacks  reliable  revenue  and 
profit  data  for  many  of  the  entities 
affected  by  this  rule  and,  therefore,  is 
unable  to  explicitly  compare  the 
potential  costs  imposed  to  revenues  or 
profits.  This  is  because  part  91  operators 
represent  the  small  end  of  the  industry, 
entering  and  exiting  the  market  easily 
and  continuously  with  no  reporting  or 
notification  requirements.  The  FAA 
believes,  however,  that  the  higher-cost 
provisions  of  the  rule  [e.g..  helicopter 
floats)  would  be  borne  bv  the  larger, 
more  profitable  part  135  entities.  The 
FAA  invites  comment  on  the  potential 
impact  of  the  rule  on  revenues  and 
profits. 

Business  Closure  Analysis 

The  FAA  estimates  that  about  700 
part  91  operators  currently  providing 
sightseeing  flights  would  elect  to  stop 
providing  the  service.  These  operators, 
however,  provide  relatively  few 
sightseeing  flights  (fewer  than  ten  hours 
annually).  The  FAA  concludes, 
therefore,  that  sightseeing  revenue 
represents  a  small  percentage  of  total 
revenue,  and  that  these  operators  would 
remain  in  business  and  obtain  revenues 
elsewhere. 

Disproportionality  Analysis 

Almost  all  entities  in  the  air  tour/ 
sightseeing  market  are  small. 
Accordingly,  the  costs  imposed  by  this 
proposed  rule  would  be  borne  almost 
entirely  by  small  businesses.  It  is  likely 
that  the  larger  of  the  small  entities 
would  be  better  able  to  absorb  the  costs 
of  the  rule  and  could  experience  a 
competitive  advantage  over  the  smaller 
entities  operating  in  the  same  market. 
Air  tour  safety  needs  to  be  and  can  be 
significantly  improved,  and  the  FAA 
believes  that  the  only  wav  to 
accomplish  this  is  to  impose  higher 
standards  on  these  entities. 

Key  .\ssumptions  Analysis 

The  FAA  has  made  several 
conservative  assumptions  in  this 
analysis,  which  may  have  resulted  in  an 
overestimate  of  the  costs  of  the 
proposed  rule.  For  example,  the  FAA 
assumes  that  one-quarter  of  all 
helicopters  in  air  tour  service  will  incur 


the  costs  of  floats.  It  is  highly  possible 
that  the  actual  percentage  will  be  lower 
than  one-quarter  because  some 
operators  already  have  floats  to  comply 
with  §  135.183,  and  others  who 
currently  operate  marginally  over  water 
may  change  their  flight  plans  to  remain 
over  land.  Also,  the  helicopter  life 
preserver  costs  may  be  overestimated 
since  there  is  a  voluntary'  industry 
standard  to  which  13  helicopter  torn- 
operators  subscribe  that  requires 
occupants  to  wear  a  personal  flotation 
device. 

The  FAA  has  also  endeavored  to 
avoid  underestimating  revenue  losses  to 
part  91  operators.  To  estimate  lost 
revenue  associated  with  scaling  down 
operations  to  obtain  a  certificate  using 
only  a  single  pilot,  the  FAA  assumes 
that  part  91  operators  have  as  many 
pilots  as  they  do  aircraft.  In  fact,  some 
operators  have  one  pilot  and  more  than 
one  aircraft.  Such  operators  would 
experience  little  or  no  loss  in  revenue 
by  becoming  single-pilot  part  135 
operators,  even  though  this  analysis 
assumes  some  lost  revenue  for  all  but 
the  first  aircraft. 

In  addition,  the  FAA  assumes  that  no 
requests  for  exemptions  will  be  granted, 
that  performance  penalties  apply  to  all 
flights  (not  just  air  tours),  and  that 
additional  paperwork  will  take 
additional  time  [i.e.,  it  will  not  be 
absorbed  into  existing  recordkeeping 
duties).  Each  of  these  assumptions  leads 
to  a  conser\'ative  estimate  of  costs. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
uimecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary- 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  The  FAA  has 
assessed  the  potential  effect  of  this 
proposed  rule  and  has  determined  that 
it  would  only  have  a  domestic  impact 
and  therefore  no  affect  on  any  trade- 
sensitive  activity.  The  FAA  is  unaware 
of  any  evidence  that  suggests  that  safety 
regulations  (as  opposed  to  noise 
limitations)  adopted  in  Hawaii  and  the 
Grand  Canyon  National  Park,  for 
example,  affected  the  demand  for  air 
tour  flights  by  foreign  visitors. 
Conversely,  widely  publicized  air  tour 
accidents  may  adversely  affect  all  air 
tour  operators.  The  proposed 
regulations  strengthen  the  entire  air  tour 
industry  by  standardizing  requirements 
for  all  operators. 
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Unfunded  Mandates  Reform  Act 
Analysis 

The  Unfunded  Mandates  Reform  Art 
of  1995  (the  Act)  i>  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  m  an  expenditure 
of  SI 00  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  The  requirements  of 
Title  II  do  not  apply. 

Paperwork  Reduction  Act 

This  proposal  c  ontains  the  following 
new  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Papenvork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)). 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information, 
billmg,  and  collection  requirements 
should  direct  them  to  the  U.S. 
Department  of  Transportation  Dockets  at 
the  address  listed  in  the  ADDRESSES 
section  of  this  document. 

The  FAA  can  only  roughly  estimate 
the  effect  of  the  proposed  rule  on  air 
tour  operators  because  accurate  and 
complete  data  on  the  number  of 
operators,  tours,  and  aircraft  is  not  yet 
available  This  is  because  there  are  no 
formal  reporting  requirements  for  air 
tour  operations  and  comprehensive 
industrv  data  is  scarce.  One  purpose  of 
this  rule  is  to  establish  a  definition  of 
Commercial  Air  Tour  that  may  be  used 
to  subsequently  collect  data  on  the  air 
tour  industry. 

Proposed  §  136.13  would  require  the 
pilot  in  command  to  ensure  that 
passengers  are  orally  briefed  before 
takeoff  for  an  air  tour  flight  that 
includes  a  flight  segment  that  is 
conducted  over  water  beyond  any 
shoreline.  This  briefing  would  be  in 
addition  to  the  passenger  briefings 
required  by  §§121.571,  121.573  and 
135.117.  The  briefing  would  include 
information  on  water  ditching 
procedures,  use  of  personal  flotation 
gear,  and  emergency  egress  from  the 
aircraft.  The  FAA  estimates  that  this 
requirement  would  affect  approximately 
101,550  air  tours  annually  by 
approximately  825  operators,  assuming 
half  the  required  briefings  would  be 
provided  by  a  recorded  announcement. 


Each  safety  briefing  would  take  3 
minutes,  and  the  pilot  conducts  the 
briefing  at  an  average  rate  of  $29  per 
hour.  Using  these  numbers,  compliance 
will  require  5,078  hours  at  a  combined 
annual  cost  to  the  affected  operators  of 
S147.275. 

This  proposal  would  require  part  91 
air  tour  operators  to  apply  under  part 
1 19  for  certification  under  either  part 
135  or  part  121.  The  FAA  estimates  that 
approximately  60  percent  of  the  1.650 
part  91  operators  that  are  currently 
conducting  air  tours  would  convert  to 
part  135.  It  is  unlikely  that  any  would 
apply  under  part  121.  The  FAA 
estimates  that  the  remaining  part  91 
operators  would  discontinue  air  tours 
but  continue  in  other  lines  of  business. 
This  burden  would  affect  only  part  91 
operators.  For  many  part  91  operators, 
air  tours  comprise  only  an  occasional 
portion  of  their  business,  if  at  all.  They 
would  only  apply  for  certification  under 
parts  135  or  121  if  the  benefits  outweigh 
the  costs.  For  the  approximate  980  part 
91  operators  that  would  certificate 
under  parts  135  and  119,  the 
certification  costs  would  become 
applicable.  See  OMB-2 120-0039  (for 
part  135  certification  requirements)  and 
OMB-21 20-0593  (for  part  119 
certification  requirements). 

Proposed  §  136.17  would  require  a 
performance  plan  for  helicopter  tour 
operations.  It  would  require  a  one-page 
document  that  the  operator  would 
develop  per  the  rotorcraft  flight  manual 
for  each  type  of  helicopter  considering 
density,  altitude,  gross  weight,  and 
center  of  gravity  limits.  Although 
required  by  this  NPRM,  an  evaluation  of 
aircraft  performance  is  a  requirement 
during  flight  planning  for  any  flight, 
including  for  rotorcraft.  The 
performance  would  be  different  for  each 
make  and  model  of  helicopter  and 
different  for  each  flight  since  conditions 
would  be  different.  These  performance 
plans  are  already  required  for 
helicopters  operating  in  Hawaii.  The 
FAA  estimates  that  375  helicopters 
would  be  required  to  prepare 
performance  plans.  This  would  require 
26,250  hours  per  year  at  a  cost  of 
$761,250. 

The  agency  is  soliciting  comments  to 
(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden;  (3)  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 


the  use  of  appropriate  automated, 
information  technology  (for  example, 
permitting  electronic  submission  of 
responses). 

Individuals  and  organizations  may 
subm.it  comments  on  the  information 
collection  requirement  by  December  22, 
2003.  Comments  should  be  submitted  to 
the  address  listed  in  the  ADDRESSES 
section  of  this  document. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  public  will  be 
notified  of  the  OMB  control  number 
when  assigned. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore 
would  not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  deflnes  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4.  paragraph  4{j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

List  of  Subjects 

14CFRPart61 

Aircraft.  Airmen.  Aviation  safety, 
Reporting  and  recordkeeping 
requirements. 

14CFRPart91 

Aircraft,  Airmen,  Air  traffic  control, 
Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

MCFRPartng 

Administrative  practice  and 
procedures,  Air  carriers.  Aircraft, 
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Aviation  safety.  Charter  flights. 
Commuter  operations.  On  demand 
operations.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Pari  121 

Air  carriers,  Aircraft.  Airmen,  Alcohol 
abuse.  Aviation  safety.  Charter  flights. 
Drug  abuse,  Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety. 

14  CFR  Part  135 

Aircraft,  Alcohol  abuse.  Aviation 
safety,  Drug  abuse.  Drug  testing, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  136 

Air  transportation,  Aircraft. 
Airplanes.  Air  tours.  Air  safetv, 
Aviation  safety.  Commercial  air  tours. 
Helicopters,  National  Parks  Recreation 
and  recreation  areas.  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  Title  14  of  the  Code 
of  Federal  Regulations  parts  61.  91,  119, 
121,  135.  and  136  as  follnws; 

PART  61— CERTIFICATION:  PILOTS. 
FLIGHT  INSTRUCTORS.  AND  GROUND 
INSTRUCTORS 

1   The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40113,  44701- 
44703, 44707. 44709-^4711. 45102-45103, 

45301-4  .t:?02. 

2.  .Amend  <)  61,1 13  by  revising 
paragraph  (d)  to  read  as  follows: 

§61.113    Private  pilot  privileges  and 
limitations:  Pilot  in  command. 


(d)  A  private  pilot  may  act  as  pilot  in 
command  of  an  aircraft  used  onlv  in  the 
following  passenger-carrying  operations 
for  compensation  or  hire: 

(1)  The  operation  is  a  charitable  airlift 
for  the  benefit  of  a  charity  identified  bv 
the  U.S.  Department  of  Treasurv  that 
provides  emergency  or  medical  service 
and  the  pilot  has  logged  at  least  200 
hours  of  flight  time  and  complies  with 
all  of  the  conditions  of  this  paragraph: 
or 

(2)  The  operation  is  for  a  charitable  or 
communitv  event  described  in 
§119.1{e)(ll)  of  this  chapter,  in 
accordance  with  the  provisions  and 
limitations  of  §91.147  and  subpart  A  of 
part  136.  and  provided  the  pilot  has 
logged  at  least  500  hours  of  flight  time. 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

3.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101.  44111,  44701,  44709, 
44711,  44712.  44715.  44716,  44717,  44722. 
46306,  46315.  46316, 46504, 46506-46507, 
47122,  47508.  47528-47531.  articles  12  and 
29  ef  the  Convention  on  hiternational  Civil 
Aviation  (61  stat.  1180). 

Special  Federal  .Aviation  Regulation 
No.  71 — Special  Operating  Rules  For 
Air  Tour  Operators  in  the  State  of 
Hawaii  (Removed] 

4.  Remove  SFAR  No.  71. 

5.  Add  §91.147  to  read  as  follows: 

§91.147     Passenger-carrying  flights  for 
charity  or  community  events. 

,<i,  A  passenger-carrying  flight  for  a 
charity  or  community  event,  as 
described  in  §  119.1(e)(ll)  of  this 
chapter,  for  which  the  passengers  make 
a  donation  to  the  charitable  or 
community  organization  mav  be 
conducted  under  the  following 
conditions  and  limitations: 

(1)  Unless  otherwise  authorized  by 
the  Administrator,  the  sponsor  of  the 
flight  must  notif\-  the  FAA  Flight 
Standards  District  Office  with 
jurisdiction  over  the  area  concerned  at 
least  7  days  before  the  event: 

(2)  The  sponsor  must  furnish  a  signed 
letter  that  shows  the  name  of  the 
sponsor,  the  purpose  of  the  event,  the 
date  and  time  of  the  event,  the  location 
of  the  event  and  all  prior  events 
participated  in  by  the  sponsor(s), 
pilot(s)  or  operator(s): 

(3)  The  sponsor  must  furnish  a 
photocopy  of  each  pilot  in  commands 
pilot  certificate,  medical  certificate,  and 
logbook  entries  that  show  the  pilot  is 
current  in  accordance  with  §§61.56  and 
61,57  of  this  part,  and  that  any  private 
pilot  who  will  be  used  has  logged  at 
least  500  hours  of  flight  time; 

(4)  The  flight  is  conducted  from  a 
public  airport  that  is  adequate  for  the 
aircraft  to  be  used,  or  from  another 
airport  that  the  FAA  has  approved  for 
the  operation; 

(5)  No  aerobatic  or  formation  flights 
are  conducted; 

(6)  Each  aircraft  used  for  the 
charitable  or  community  event  holds  a 
standard  airworthiness  certificate; 

(7)  Each  aircraft  used  for  the 
charitable  or  community  event  is 
airworthy  and  complies  with  the 
applicable  requirements  of  subpart  E  of 
part  91  of  this  chapter; 

(8)  Each  flight  for  the  charitable  or 
community  event  is  made  during  day 
VFR  conditions;  and 


(9)  No  person  may  conduct  a  flight 
under  the  provisions  of  this  paragraph 
unless  that  flight  is  conducted  in 
accordance  with  the  appropriate  safety 
provisions  for  commercial  air  tour 
flights  described  in  part  136.  subpart  A. 
of  this  chapter,  for  the  type  aircraft 
being  used. 

(b)  [Resen.'ed] 

PART  119— CERTIFICATION;  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

6.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153.  40101. 
40102.40103.40113.44105.44106, 44111 
44701^4717.  44722.  44901.  44903.  44904. 
44906.  44912,  44914,  44936,  44938.  46103. 
46105. 

7.  Amend  §  119.1  bv  revising 
paragraphs  (e)(1),  (e)(2).  (e)(3)  and 
(e)(4)(iii)  and  by  adding  paragraph 
(e)(l  1 )  to  read  as  follows: 

§119.1     Applicability. 

*  »  »  *         * 

(e)  *   *   * 

(1)  Student  instruction,  including 
introductory  flights  given  by  a 
certificated  flight  instructor; 

(2)  Nonstop  commercial  air  tours 
conducted  before  [date  6  months  from 
the  date  the  final  rule  is  published], 
with  aircraft  having  a  passenger-seat 
configuration  of  30  seats  or  fewer  and  a 
maximum  payload  capacity  of  7,500 
poimds  or  less  that  begin  and  end  at  the 
same  airport,  and  are  conducted  within 
a  25-statute  mile  radius  of  that  airport. 
Such  operations  are  subject  to  the 
provisions  specified  in  §  121.1(d)  or 

§  135.1(a)(5)  of  this  chapter,  as 
applicable.  For  nonstop  commercial  air 
tours  conducted  in  the  vicinity  of  the 
Grand  Canyon  National  Park.  Arizona, 
the  requirements  of  SFAR  50-2,  subpart 
U  of  part  93,  and  part  1 19,  as  applicable, 
apply. 

(3)  Ferry,  demonstration,  or  training 
flights,  including: 

(i)  Aerobatic  demonstrations  or 
training  flights; 

(ii)  Air  combat  or  formation  training 
flights; 

(iii)  Aircraft  sales  demonstration 
flights;  or 

(iv)  Aircraft  demonstration  flights 
other  than  those  specified  above  (does 
not  include  flights  where  the  purpose  is 
sightseeing), 

(4)  *    *    * 

(iii)  Aerial  photography  or  survey 
(does  not  include  sightseeing); 
***** 

(11)  A  nonstop  sightseeing  flight  in 
support  of  a  charitable  or  communitv 
event  when  the  following  requirements 
are  met: 
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(i)  The  flight  must  be  in  aircraft 
having  a  passenger  seat  configuration  of 
30  seats  or  fewer,  excluding  each 
crewmember  seat,  and  a  maximum 
payload  capacitv  of  7500  pounds; 

(ii)  The  flight  must  begin  and  end  at 
the  same  airport,  and  be  conducted 
within  a  25  statute  mile  radius  of  that 
airport; 

(iii)  Each  charitable  or  community 
event  must  qualify-  as  one  of  the 
following- 

(A)  One  of  four  or  fewer  events  per 
calendar  year,  with  each  event  lasting  3 
davs  or  fewer  in  duration,  conducted  to 
raise  funds  for  the  benefit  of  a  charity 
identified  by  the  U.S.  Department  of 
Treasury; 

(B)  One  of  four  or  fewer  events  per 
calendar  year,  lasting  3  days  or  fewer  in 
duration  each,  conducted  to  raise  funds 
for  the  benefit  of  a  nonprofit  entity, 
organized  under  State  or  Federal  law, 
with  one  of  the  entities"  purposes  being 
the  promotion  of  aviation  safety;  or 

(C)  One  event  per  calendar  year, 
lasting  3  days  or  fewer  in  duration, 
conducted  to  raise  funds  for  the  benefit 
of  a  local  community  cause  not  covered 
in  paragraphs  (e)(1  l)(iii)(A)  or  (B)  of  this 
section; 

(iv)  The  aircraft  operator  may  retain, 
or  be  reimbursed  for.  only  that  portion 
of  the  passenger  payments  for  the  flight 
that  does  not  exceed  the  pro  rata  cost  of 
owning,  operating  and  maintaining  the 
aircraft  for  that  flight; 

(v)  The  beneficiarv  of  the  funds  raised 
must  not  be  an  entity  in  the  business  of 
transportation  by  air; 

(vi)  All  flights  conducted  under  this 
provision  must  be  in  compliance  with 
subpart  A.  part  136  of  this  chapter  and 
part  91  of  this  chapter; 

(vii)  Ir  accordance  with  the 
requirements  of  §91.147  of  this  chapter, 
the  sponsor  of  the  flight  must  notify  the 
FAA  Flight  Standards  District  Office 
with  jurisdiction  over  the  area 
concerned  at  least  7  davs  before  the 
event  and  furnish  the  required  details  of 
the  charitable  or  community  event  and 
the  pilots  who  will  he  operating  the 
flights; 

(viii)  An  operator  or  pilot  conducting 
operations  described  in  paragraphs 
(e)(ll)(iii)(A)  and  (B)  of  this  section 
must  not  participate  in  more  than  4 
charitable  or  community  events  in  a 
calendar  year; 

(i.-^)  An  operator  or  pilot  conducting 
operations  described  in  subparagraph 
(e)(llKiii)(C)  of  this  section  must  not 
participate  in  more  than  one  community 
event  in  a  calendar  year; 

(x)  Paragraph  (e)(ll)  of  this  section 
does  not  apply  to  nonstop  sightseeing 
flights  for  compensation  or  hire 
conducted  within  the  Grand  Canyon 


National  Park  (GCNP)  Special  Flight 
Rules  Area  (SFRA).  Flights  conducted  in 
the  GCNP  SFRA  must  be  certificated 
under  part  119  in  accordance  with 
section  93  315  of  this  chapter; 

(xi)  Paragraph  (e)(ll)  of  this  section 
applies  to  nonstop  sightseeing  flights 
conducted  over  units  of  the  national 
park,  or  abutting  tribal  lands,  provided 
the  operator  has  secured  a  letter  of 
agreement  from  the  FAA  as  specified 
under  subpart  B  of  part  136  and  is 
operating  in  accordance  with  that 
agreement;  and 

(xii)  Paragraph  (e){ll)  of  this  section 
does  not  apply  over  Rocky  Mountain 
National  Park. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

8.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706, 44101. 44701-44702, 44705, 44709- 
44711, 44713. 44716-44717, 44722, 44901, 
44903^4904,  44912,  45101-45105.  46105. 

9.  Amend  §121.1  by; 

a.  Revising  paragraph  (d)  introductory 
text; 

b.  Redesignating  paragraphs  (e)  and  (f) 
as  (f)  and  (g)  respectively;  and 

c.  Adding  a  new  paragraph  (e). 
The  additions  and  revisions  read  as 

follows: 

§121.1     Applicability. 

*         *         *         *         * 

(d)  Before  [date  6  months  from  the 
date  the  hnal  rule  is  published  in  the 
Federal  Register],  nonstop  commercial 
air  tours  conducted  for  compensation  or 
hire  in  accordance  with  §  119.1(e)(2)  of 
this  chapter  with  airplanes  having  a 
passenger-seat  configuration  of  30  seats 
or  fewer  and  a  maximum  payload 
capacity  of  7.500  pounds  or  less  that 
begin  and  end  at  the  same  airport  and 
are  conducted  within  a  25-statute-mile 
radius  of  that  airport  must  comply  only 
with  §§121.455,  121.457,  121.458  and 
121.459.  An  operator  who  does  not  hold 
an  air  carrier  certificate  or  an  operating 
certificate  is  permitted  to  use  a  person 
who  is  otherwise  authorized  to  perform 
aircraft  maintenance  or  preventive 
maintenance  duties  and  who  is  not 
subject  to  FAA-approved  anti-drug  and 
alcohol  misuse  prevention  programs  to 
perform — 

(1)  *   *   *       - 

(2)  *    *    * 

(e)  Nonstop  sightseeing  flights 
described  in  paragraph  (d)  of  this 
section  must  comply  with  the 
provisions  of  Part  136.  Subpart  A  of  this 
chapter  by  [date  120  days  after 


publication  of  the  final  rule  in  the 
Federal  Register]. 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

10.  The  authority  citation  for  part  135 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702. 44705. 44709, 44711-44713, 44715- 
44717,44722. 

11.  Amend  §135.1  by  revising 
paragraph  (a)(5)  and  paragraph  (c)  to 
read  as  follows: 

§135.1     Applicability. 

(a)  *   *   *  ^   =      - 

(5)  Before  [date  6  months  after  the 
date  the  final  rule  is  published  in  the 
Federal  Register],  nonstop  commercial 
air  tours  conducted  for  compensation  or 
hire  in  accordance  with  §  119.1(e)(2)  of 
this  chapter  that  begin  and  end  at  the 
same  airport  and  are  conducted  within 
a  25-statute-mile  radius  of  that  airport; 
provided  further  that  these  operations 
must  comply  only  with  §§  135.249. 
135.251,  135.253.  135.255,  and  135.353 
and  with  part  136,  subpart  A  of  this 
chapter  by  [date  60  days  after  the  final 
rule  is  published  in  the  Federal 
Register]. 
***** 

(c)  Before  [date  6  months  after  the 
date  that  the  final  rule  is  published  in 
the  Federal  Register]  for  the  purpose  of 
§§135.249.  135.251.  135.253,  135.255, 
and  135.353.  operator  means  any  person 
or  entity  conducting  non-.stop 
commercial  air  tours  in  an  airplane  or 
helicopter  that  begin  and  end  at  the 
same  airport  and  are  conducted  within 
a  25  statute  mile  radius  of  that  airport, 
except  for  flights  specified  in 
§119.1(e)(ll)  of  this  chapter. 


PART  136— AIR  TOURS 

12.  The  authority  citation  for  part  136 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101 . 44701-44702. 44705,  44709-^4711, 
44713. 44716-44717, 44722.  44901, 44903- 
44904.  44912,  46105. 

13.  Revise  the  heading  for  part  136  as 
shown  above. 

14.  Redesignate  the  following  sections 
to  consist  of  a  new  subpart  B — National 
Parks  Air  Tour  Management: 


Current 


Redesignated 
as: 


136.1 
136.3 
136.5 


136.31 
136.33 
136.35 
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Current 

Redesignated 
as: 

136.7 

136  37 

136.9 

136  39 

136.11  

136  41 

15.  Add  a  new  subpart  A  to  read  as 
follows: 

Subpart  A — Commercial  Air  Tours 


Sec. 

136.1 

1.36.3 

136.5 

136.7 

136.9 

136.11 

136.13 

136.15 

136.17 

136.19 

136.21 

136.2.3- 


Applicability  and  definitions. 
Minimum  altitudes. 
Standoff  distance. 
Visibility. 
Cloud  clearance. 

Passenger  briefing. 

Life  Preservers. 

Helicopter  floats. 

Helicopter  performance  plan. 

Helicopter  operating  limitations. 

Deviation  procedures. 
-136.29     [Reserved] 


Authority:  49  U.S.C.  106(g).  40113.  40119. 
44101.  44701-44702.  44705.  44709^4711. 
44713. 44716-14717. 44722. 44901. 44903- 
44904.  44912.  46105. 

§  136.1     Applicability  and  definitions. 

(a)  This  subpart  applies  to  each 
person  operating  or  intending  to  operate 
a  commercial  air  tour  and.  when 
applicable,  to  all  occupants  of  an 
aircraft  engaged  in  a  commercial  air 
tour.  When  any  requirement  of  this  part 
is  more  stringent  than  any  other 
requirement  of  this  chapter,  the  person 
operating  the  commercial  air  tour  must 
comply  with  the  requirement  in  this 
part.  Furthermore,  when  a  flight  for 
compensation  or  hire  has  another 
purpose  in  addition  to  sightseeing,  that 
flight  is  subject  to  this  subpart  as  well 
as  any  other  applicable  rules. 

(b)  As  of  the  effective  date  of  this  rule, 
no  person  may  conduct  a  commercial 
air  tour  without  notifying  the  FA.^.  and 
receiving  commercial  air  tour  authority 
in  its  operations  specifications,  or  for 
part  91  operators  seeking  certification 
under  part  119,  receiving  transitional 
operations  specifications. 

(c)  For  the  purposes  of  this  part  the 
following  definitions  applv 

Air  tour  operator  means  any  person 
who  conducts  a  commercial  air  tour. 
Commercial  air  tour — 

(1)  Means  any  flight  conducted  for 
compensation  or  hire  in  a  powered 
aircraft  where  a  purpose  of  the  flight 
is  sightseeing. 

(2)  The  Administrator  may  consider  the 
following  factors  in  determining 
whether  a  flight  is  a  commercial  air 
tour  for  purposes  of  this  part — 

(i)  Whether  there  was  a  holding  out  to 
the  public  of  willingness  to  conduct 
a  sightseeing  flight  for 
compensation  or  hire: 


(ii)  Whether  the  person  offering  the 
flight  provided  a  narrative  that 
referred  to  areas  or  points  of  interest 
on  the  surface  below  the  route  of 
the  flight; 
(iii)  The  area  of  operation; 
(iv)  How  often  the  person  offering  the 

flight  conducts  such  flights: 
(v)  The  route  of  flight; 
(vi)  The  inclusion  of  sightseeing 
flights  as  part  of  any  travel 
arrangement  package; 
(vii)  Whether  the  flight  in  question 
would  have  been  canceled  based  on 
poor  visibility  of  the  surface  below 
the  route  of  the  flight:  and 
(viii)  Any  other  factors  that  the 
Administrator  and  Director 
consider  appropriate. 
Raw  terrain  means  any  area  on  the 
surface,  including  water,  devoid  of  anv 
person,  structure,  vehicle,  or  vessel. 

Shoreline  means  that  area  of  the  land 
adjacent  to  the  water  of  an  ocean,  sea, 
lake,  river  or  tidal  basin  that  is  above 
the  high  water  mark  and  excludes  land 
areas  that  are  intermittently  under 
water. 

Suitable  landing  area  means  an  area 
that  provides  the  operator  reasonable 
capability  to  land  without  damage  to 
equipment  or  persons,  designated  bv  the 
operator  and  accepted  bv  the 
Administrator,  at  a  specific  site  that 
provides  an  emergency  landing  area  for 
a  single-engine  helicopter  in  the  event 
of  an  engine  power  loss,  or  a 
multiengine  helicopter  that  does  not 
have  the  capability  to  reach  a  safe 
landing  area  after  an  engine  power  loss. 

§136.3     Minimum  altitudes, 

ta)  E.xcept  when  necessary-  for  takeoff 
and  landing,  or  unless  otherwise 
authorized  by  the  Administrator,  no 
person  may  conduct  a  commercial  air 
tour: 

(1)  Below  an  altitude  of  1,500  feet 
AGL  above  any  person,  structure, 
vehicle,  or  vessel. 

(2)  Below  an  altitude  of  1,000  feet 
AGL  over  raw  terrain. 

fb)  Notwithstanding  paragraph  (a)[2) 
of  this  section,  operators  conducting 
commercial  air  tours  in  helicopters  may 
be  authorized  by  the  Administrator  to 
operate: 

(1)  Multi-engine  helicopters  that  are 
not  capable  of  flying  under  power  to  a 
safe  landing  area  with  one  engine  out, 
and  single  engine  helicopters,  at 
altitudes  as  low  as  500  feet  AGL  at  site- 
specific  areas  of  raw  terrain  in 
accordance  with  the  deviation 
procedures  of  §  136.21,  or 

[2]  Multi-engine  helicopters  that  are 
capable  of  flymg  under  power  to  a  safe 
landing  area  with  one  engine  out,  at 
altitudes  as  low  as  .300  feet  AGL  at  site- 


specific  areas  of  raw  terrain  in 
accordance  with  the  deviation 
procedures  of  §  136.21. 

(c)  When  operating  at  approved 
altitudes  of  less  than  1,000  feet  AGL,  air 
tour  operators  must  comply  with  the 
following: 

(1)  For  multi-engine  helicopters  that 
are  not  capable  of  flying  under  power  to 
a  safe  landing  area  with  one  engine  out. 
and  single-engine  helicopters: 

(i)  Have  an  approved,  suitable  landing 
area  available  at  all  times  and 

(ii)  Operate  at  an  approved 
combination  of  airspeed  and  altitude 
that  is  not  within  the  avoid  areas  of  the 
helicopters  height  velocity  diagram, 
according  to  the  data  in  the  appropriate 
rotorcraft  flight  manual.  When 
designating  a  suitable  landing  area,  the 
air  tour  operator  must  ensure  that  the 
area  selected  can  be  reached  based  upon 
the  helicopter's  autorotative 
capabilities,  as  provided  in  the 
appropriate  rotorcraft  flight  manual. 

(2)  For  multi-engine  helicopters  that 
are  capable  of  flying  under  power  to  a 
safe  landing  area  with  one  engme  out: 

(i)  Be  able  to  reach  a  safe  landing  area 
after  an  engine  power  loss,  considering 
weight  and  atmospheric  conditions;  and 

(ii)  Operate  at  an  approved 
combination  of  airspeed  and  altitude 
that  is  not  within  the  avoid  areas  of  the 
helicopter's  height  velocity  diagram 
according  to  the  data  in  the  appropriate 
rotorcraft  flight  manual. 

(3)  For  multi-engine  helicopters  that 
are  not  capable  of  flying  under  power  to 
a  safe  landing  area  with  one  engine  out. 
and  single  engine  helicopters: 

(i)  Designate  and  document  the 
specific  areas  of  proposed  operation 
below  1,000  feet  and  suitable  landing 
areas  within  those  areas,  in  a  form  and 
manner  acceptable  to  the  Administrator: 
and 

(ii)  Have  the  pilot  demonstrate  to  the 
Administrator  in-flight  familiarity  with 
the  designated  areas  of  low-level 
operation  and  the  suitable  landing  area. 

§  1 36.5    Standoff  distance. 

(a)  No  person  may  conduct  a 
commercial  air  tour  in  an  aircraft  closer 
than  a  horizontal  radius  of  — 

(1)  1,500  feet  to  any  person,  structure, 
vehicle,  or  vessel;  or 

(2)  1,000  feet  to  raw  terrain. 

(b)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  an  air  tour  operator  of 
airplanes  may  be  authorized  by  the 
Administrator  to  conduct  commercial 
air  tours  at  specific  areas  of  raw  terrain, 
at  a  horizontal  radius  of  no  less  than  500 
feet  to  raw  terrain  in  accordance  with 
the  deviation  procedures  of  §  136.21. 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  air  tour  operators  of 
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helicopters  may  be  authorized  by  the 
Administrator  to  conduct  commercial 
air  tours,  at  site-specific  areas  of  raw 
terrain,  at  a  horizontal  radius  of  no  less 
than  300  feet  to  raw  terrain  in 
accordance  with  the  deviation 
procedures  of  §  136.21.  In  such 
instances,  the  Administrator  may 
impose  additional  safety  requirements. 

§136.7    Visibility. 

(a)  While  operating  in  Class  G 
airspace  at  an  altitude  of  1,200  feet  or 
less  above  the  surface,  regardless  of 
MSL  altitude,  no  person  may  conduct  a 
commercial  air  tour  in  an  aircraft  under 
VFR  when  the  flight  visibility  is  less 
than  the  following: 

(1)  Dav — 2  statute  miles. 

(2)  Night— 3  statute  miles. 

(b)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  an  air  tour  operator  may 
be  authorized  by  the  Administrator  to 
operate  a  helicopter  during  the  day  in 
visibility  of  at  least  1  statute  mile  in 
accordance  with  the  deviation 
procedures  of  §  136.21. 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  an  air  tour  operator  may 
be  authorized  by  the  Administrator  to 
operate  a  helicopter  at  night  in  visibility 
of  at  least  2  statute  miles  when  the 
helicopter  can  be  operated  at  a  speed 
that  provides  adequate  opportunity  to 
see  and  avoid  air  traffic  or  obstructions 
in  accordance  with  the  deviation 
procedures  of  §  136.21. 

§  136.9    Cloud  clearance. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  while  operating  in 
Class  G  airspace  at  an  altitude  of  1.200 
feet  or  less  above  the  surface,  regardless 
of  MSL  altitude,  no  person  may  conduct 
a  commercial  air  tour  in  an  aircraft 
closer  than  500  feet  below,  1,000  feet 
above,  or  2.000  feet  horizontally  from 
any  cloud. 

(b)  In  accordance  with  the  deviation 
procedures  of  §  136.21,  an  air  tour 
operator  may  be  authorized  by  the 
Administrator  to  operate  a  helicopter 
clear  of  clouds  when: 

(1)  The  helicopter  is  in  compliance 
with  the  equipment  requirements  of 
^  135.159  of  this  chapter;  and 

(2)  The  flight  is  conducted  by  a  pilot 
who  has  demonstrated  to  the 
Administrator  the  ability  to  execute 
emergency  procedures  for  inadvertent 
flight  into  instrument  meteorological 
conditions. 

§  1 36.1 1     Passenger  briefing. 

Before  takeoff,  each  pilot  in  command 
of  a  commercial  air  tour  with  a  flight 
segment  that  is  conducted  over  water 
shall  ensure  that  each  occupant  has 
been  briefed  on  all  of  the  following: 


(a)  Procedures  for  water  ditching. 

(b)  Use  of  required  personal  flotation 
equipment, 

(c)  Procedures  for  emergency  egress 
from  the  aircraft  in  the  event  of  a  water 
landing. 


§136.13    Life  preservers. 

(a)  All  peursons  conducting 
commercial  air  tours  in  aircraft  over 
water  beyond  any  shoreline  must 
comply  with  this  section,  except  when 
the  over  water  operation  is  necessary 
only  for  takeoff  or  landing,  or  unless 
otherwise  authorized  by  the 
Administrator  in  accordance  with  the 
deviation  procedures  of  §  136.21.  This 
requirement  applies  regardless  of.the 
requirements  of  §  135.183  of  this 
chapter,  or  whether  the  airplane  is 
capable  of  gliding  to  the  shoreline  or  the 
helicopter  is  capable  of  autorotating  to 
the  shoreline. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  prior  to  take-off  the 
air  tour  operator  and  pilot  in  command 
must  ensure  that  each  occupant  is 
wearing  an  approved  un-inflated  life 
preserver  that  is  ready  to  use  for  its 
intended  purpose. 

(c)  An  air  tour  operator  may  be 
authorized  by  the  Administrator  to  use 
one  of  the  following  for  any  occupant 
with  the  physical  capacity  to  use  it: 

(1)  A  life  preserver  contained  in  a 
pouch  that  is  worn  around  the  waist, 
where  the  un-inflated  life  preserver  can 
be  operated  by  pulling  on  a  tab  and 
lifting  it  over  the  head  in  a  single 
motion  and  the  life  preserver  is  ready  to 
use  for  its  intended  purpose,  once 
inflated;  or 

(2)  Anv  other  type  of  life-preserver 
configuration  determined  by  the 
Administrator  to  be  comparable  to  the 
life  preser\'er  described  in  paragraph 
(c)(1)  of  this  section  with  respect  to 
speed,  ease  of  donning,  and  use. 

(d)  An  air  tour  operator  may  be 
authorized  by  the  Administrator  to 
operate  an  aircraft  over  water  without 
complying  with  paragraphs  (b)  or  (c)  of 
this  section,  if  the  air  tour  operator 
shows  in  accordance  with  the  deviation 
procedures  under  §  136,21  that  the 
water  over  which  the  aircraft  is  to  be 
operated  is  not  of  such  size  and  depth 
that  wearing  a  life  preserver,  as 
prescribed  in  this  section,  would  be 
required  for  the  survival  of  its  occupants 
in  the  event  the  flight  terminate-s  in  that 
water. 

§136.15    Helicopter  floats. 

(a)  A  helicopter  used  in  commercial 
air  tours  must  be  equipped  with  fixed 
floats  or  an  inflatable  flotation  system 
adequate  to  accomplish  a  safe 
emergency  ditching,  if — 


(1)  It  is  a  single-engine  helicopter;  or 

(2)  It  is  a  multi-engine  helicopter  that 
cannot  be  operated  with  the  critical 
engine  inoperative  at  a  weight  that  will 
allow  it  to  climb,  at  least  50  feet  a 
minute,  at  an  altitude  of  1 ,000  feet 
above  the  surface,  as  provided  in  the 
helicopter's  rotorcraft  flight  manual. 

(b)  Each  helicopter  required  to  be 
equipped  with  an  inflatable  flotation 
system  must: 

(1)  Have  the  activation  switch  for  the 
flotation  system  on  one  of  the  primary 
flight  controls  and 

(2)  Have  the  flotation  system  armed 
when  the  helicopter  is  over  water  and 
is  flying  at  a  speed  that  does  exceed  the 
maximum  speed  prescribed  in  the 
Rotorcraft  Flight  Manual  for  flying  with 
the  flotation  system  armed. 

(c)  Air  tour  operators  required  to 
comply  with  paragraphs  (a)  and  (b)  of 
this  section  must  meet  these 
requirements  on  or  before  (date  18 
months  after  the  date  the  final  rule  is 
published  in  the  Federal  Register.] 

(d)  The  requirements  of  this  section 
do  not  apply  if  the  flight  over  water  is 
necessary  only  for  take-off  or  landing. 

(e)  An  air  tour  operator  may  be 
authorized  by  the  Administrator  to 
operate  an  aircraft  over  water  without 
complying  with  paragraphs  (a)  or  (b)  of 
this  section,  it  the  air  tour  operator 
shows  in  accordance  with  the  deviation 
procedures  under  §  136.21  that  the 
water  over  which  the  aircraft  is  to  be 
operated  is  not  of  such  size  and  depth 
that  helicopter  floats,  as  prescribed  in 
this  section,  would  be  required  for  the 
survival  of  its  occupants  in  the  event  the 
flight  terminates  in  that  water. 


§  1 36.1 7    Helicopter  performance  plan. 

(a)  Each  air  tour  operator  must 
complete  a  performance  plan  for  each 
helicopter  commercial  air  tour  before 
departure.  The  pilot  in  command  must 
review  for  accuracy  and  comply  with 
the  performance  plan  on  the  day  the 
flight  is  flown.  The  performance  plan 
must  be  based  on  the  information  in  the 
Rotorcraft  Flight  Manual  (RFM)  for  that 
helicopter,  taking  into  consideration  the 
maximum  density  altitude  for  which  the 
operation  is  planned,  in  order  to 
determine: 

(1)  Maximum  gross  weight  and  center 
of  gravity  (CG)  limitations  for  hovering 
in  ground  effect; 

(2)  Maximum  gross  weight  and  CG 
limitations  for  hovering  out  of  ground 
effect:  and 

(3)  Maximum  combination  of  weight, 
altitude,  and  temperature  for  which 
height-velocity  information  in  the  RFM 
is  valid. 

(b)  [Reserved] 
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§136.19     Helicopter  operating  limitations. 

Except  for  take-off  and  landing,  the 
pilot  m  command  shall  operate  a 
helicopter  at  a  combination  of  height 
and  forward  speed  (including  hover) 
necessary  to  permit  a  landing  in  the 
event  of  an  engine  power  loss,  in 
accordance  with  the  height-velocitv 
diagram  in  the  rotorcraft  flight  manual 
for  the  helicopter  and  the  helicopter's 
current  weight  and  altitude. 

§136.21     Deviation  procedures. 

An  air  tour  ()p(^rdtor  may  be  issued  a 
deviation  by  the  Administrator  from  the 
following  sections  of  this  subpail  if  the 
Administrator  finds  that  the  operation 
can  be  conducted  with  an  equivalent 
level  of  safety  under  the  terms  of  the 
deviation:  §  i36.3,  Minimum  altitudes;  , 
§  136.5.  Standoff  distance;  §  136.7.  ' 

Visibility:  §  136.9.  Cloud  clearance; 
§  136.13.  Life  preservers:  and  **  136.15, 
Helicopter  floats 

(a)  For  §  136.3.  Minimuin  altitudes; 
5?  136.5.  Standoff  distance;  §  136.7. 
Visibility:  and  §  136.9,  Cloud  clearance, 
the  Administrator  considers  the 
following  factors,  as  appropriate,  when 
determining  whether  to  approve  a 
deviation: 


(1)  Traffic  density; 

(2)  Mix  of  traffic; 

(3)  Nature  of  operation; 

(4)  Ability  to  operate  the  aircraft  at  a 
speed  that  will  provide  adequate 
opportunity  to  see  and  avoid  air  traffic 
and  obstructions: 

(5)  Character  of  terrain; 

(6)  Size  of  the  area  of  operation; 

(7)  Pilot  workload  [e.g..  number  of 
pilots  performing  an  operation  and 
whether  routine  narrative  is  provided); 

(8)  Quality  and  quantity  of 
meteorological  services; 

(9)  Navigational  facilities; 

(10)  Weather  conditions  in  the  area  of 
operation; 

(11)  Size  and  type  of  the  aircraft,  and 

(12)  Any  other  relevant  factors  that 
may  provide  an  equivalent  level  of 
safety. 

[b)  For  §  136.13,  Life  preservers,  and 
§  136.15,  Helicopter  floats,  the 
Administrator  will  consider  the  size  and 
nature  of  the  body  of  water  and  anv 
other  factors,  as  appropriate,  when 
determining  whether  a  deviation  will  be 
approved. 

(c)  An  application  for  a  deviation 
under  this  part  must  be  made  in  writing 
and  in  a  manner  prescribed  by  the 
Administrator.  The  application  must  be 


submitted  to  the  certificate-holding 
Flight  Standards  District  Office  or  the 
Flight  Standards  District  Office 
responsible  for  issuing  operations 
specifications. 

(d)  Any  deviation  granted  under  this 
section  will  be  detailed  in  the 
certificated  air  tour  operator's 
operations  specifications  or  in  transition 
operations  specifications  issued  to  a 
non-certificated  air  tour  operator, 
pending  certification.  In  granting  a 
deviation,  the  Administrator  may 
impose  additional  requirements  to 
provide  an  equivalent  level  of  safety.  A 
deviation  is  effective  when  placed  in  the 
air  tour  operator's  operations 
specifications. 

§§136.2^-136.29     [Reserved] 

16.  In  newly  designated  subpart  B  of 
part  136,  remove  the  words  "this  part" 
wherever  they  appear  and  add,  in  their 
place,  the  words  "this  subpart". 

Issued  in  Washington,  DC,  on  October  9. 

2003. 

lamt".  BaliDUuh 

Director.  Flight  Standards  Service. 

!FR  Dnr  m-26104  Filed  10-21-03;  8:45  am] 
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OFRCE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2601 
RIN  3209-AA21 

Implementation  of  Office  of 
Government  Ethics  Statutory  Gift 
Acceptance  Authority 

agency:  Office  of  Government  Ethics 

(OGE). 

action:  Final  rule. 


summary:  The  Office  of  Government 
Ethics  is  adopting  as  final  a  proposed 
regulation  implementing  the  agency  gift 
acceptance  duthoritv  contained  in 
section  2  of  the  Office  of  Government 
Ethics  Authorization  Act  of  1996.  which 
authorizes  OGE  to  accept  gifts  and 
certain  other  items  for  the  purpose  of 
aiding  or  facilitating  the  work  of  the 
agency  and  which  requires  the  Director 
of  OGE  to  issue  regulations  estahlishing 
criteria  for  determining  whether  the 
exercise  of  this  gift  acceptance  authority 
is  appropriate.  This  rule  states  the 
policy  regarding  the  use  of  this 
authority,  provides  definitions  of  key 
terms,  establishes  guidelines  for  the 
solicitation  and  acceptance  of  gifts, 
states  certain  conditions  for  acceptance 
and  use  of  gifts,  and  establishes 
accounting  requirements.  Although  this 
rule  implements  authority  'hat  is 
specific  to  OGE.  it  addresses  several 
agency  gift  acceptance  issues  of  general 
concern  to  executive  branch  agencies. 
Therefore,  it  could  provide  guidance  to 
other  agencies  in  administering  their  gift 
authority. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  November  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  C.  George.  Associate  General 
Gounsel.  Office  of  Government  Ethics, 
Telephone:  (202)  482-9300;  TDD:  (202) 
482-9293;  F.-\X  (202)  482-9237. 
SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking  document,  OGE  is  adopting 
final  agency  gift  acceptance  authority 
regulati(ms,  for  codification  at  5  CFR 
part  2B01,  On  May  5.  2003,  at  68  FR 
23875-23883  (as  separate  part  \TI),  OGE 
published  a  proposed  rule  that  would 
implement  st!ction  2  of  the  Office  of 
Government  Ethics  Authorization  Act  of 
1996  (the  1996  Reauthorization  Act), 
Pub.  L.  104-179.  110  Stat.  1566.  which 
amended  the  Ethics  in  Government  Act 
of  1978  (the  Ethics  Act),  as  codified  at 
5  U.S.C.  app.  i?  403(b).  The  proposed 
rule  invited  comments  from  the  public 
to  be  received  by  OGE  on  or  before 
August  4,  2003.  No  comments  were 
received.  Therefore,  OGE  is  tinalizing 
this  rule  without  change.  For  additional 
background  information  and  a 


discussion  of  the  regulator}'  provisions, 
interested  parties  may  consult  the 
preamble  to  the  proposed  rule,  which 
was  published  in  the  Federal  Register  at 
68  FR  23875-23883. 

Executive  Order  12866 

In  promulgating  this  final  regulation, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  as  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  regulation 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order  since  it  is  not  a 
significant  regulatory  action  within  the 
meaning  of  the  Executive  order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics.  I  have  reviewed  this 
final  rule  in  light  of  section  3  of 
Executive  Order  12988.  Civil  Justice 
Reform,  and  certify  that  it  meets  the 
applicable  standards  provided  therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify'  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  OGE  itself 
and  OGE  employees. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25.  subchapter  II),  this 
regulation  would  not  significantly  or 
uniquely  affect  small  governments  and 
would  not  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(as  adjusted  for  infiation)  in  any  one 
year. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  regulation  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  regulation  involves 
a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  will  submit  a  report 
thereon  to  the  U.S.  Senate,  House  of 
Representatives  and  General  Accounting 
Office  in  accordance  with  that  law  at  the 
same  time  this  rulemaking  document  is 


sent  to  the  Office  of  the  Federal  Register 
for  publication  in  the  Federal  Register. 

List  of  Subjects  in  5  CFR  Part  2601 

Conflict  of  interests.  Government 
employees,  Government  property. 

Approved:  October  10.  2003. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 

u  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending 
subchapter  A  of  chapter  XVI  of  title  5  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  part  2601  to  read  as 
follows: 

PART  2601— IMPLEMENTATION  OF 
OFFICE  OF  GOVERNMENT  ETHICS 
STATUTORY  GIFT  ACCEPTANCE 
AUTHORITY 

Subpart  A — General  Provisions 

Sec. 

2601.101  Authority. 

2601.102  Purpose. 

2601.103  Policy. 

2601.104  Relationship  to  other  authorities. 
2601.10.5  Definitions. 

Subpart  B — Guidelines  for  Sulicltatlon  and 
Acceptance  of  Gifts 

2601.201  Delegation. 

2601.202  Procedure. 

2601.203  Conflict  of  interest  analysis. 

2601.204  Conditions  for  acceptance. 

Subpart  C — Accounting  Requirements 

2601.301     Accounting  of  gifts. 

Authority;  5  U.S.C.  App.  (Ethics  in 

Government  Act  of  1978). 

Subpart  A — General  Provisions 

§2601.101     Authority. 

Section  2  of  the  Office  of  Government 
Ethics  Authorization  Act  of  1996. 
amending  the  Ethics  in  Government  Act 
of  1978.  as  codified  at  5  U.S.C.  app. 
403(b),  authorizes  the  Office  of 
Government  Ethics  (OGE)  to  accept  and 
utilize  gifts  for  the  purpose  of  aiding  or 
facilitating  the  work  of  OGE. 

§2601.102    Purpose. 

The  purpose  of  this  part  is  to  establish 
guidelines  governing  the 
implementation  of  OGE's  gift  authority 
by  defining  its  scope  and  application,  by 
prescribing  the  policies,  standards  and 
procedures  that  govern  the  solicitation, 
acceptance  and  use  of  gifts,  and  by 
setting  forth  accounting  requirements 
related  to  the  use  of  this  authority. 

§2601.103    Policy. 

(a)  Scope.  The  Office  of  Government 
Ethics  may  use  Us  statutory  authority  to 
solicit,  accept  and  utilize  gifts  to  the 
agency  that  aid  or  facilitate  the  agency's 
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work.  The  authority  to  solicit,  accept 
and  utilize  gifts  includes  the  authority 
to  receive,  administer,  spend,  invest  and 
dispose  of  gifts.  Gifts  to  the  agency  from 
individuals  or  organizations  can  be  a 
useful  adjunct  to  appropriated  funds 
and  may  enhance  the  agency's  ability  to 
fulfill  its  mission,  as  well  as  further 
mutually  beneficial  public/private 
partnerships,  or  other  useful 
arrangements  or  relationships.  Such 
uses  of  this  authority  are  appropriate 
provided  that  solicitation  or  acceptance 
of  a  gift  does  not  compromise  the 
integrity  of  OGE,  its  programs  or 
employees. 

(b)  Use  of  gifts.  Gifts  to  OGE  ma\-  be 
used  to  carrv'  out  any  activity  that 
furthers  the  mission,  programs, 
responsibilities,  ftmctions  or  activities 
of  the  agency.  Gifts  may  be  used  to  carrv 
out  program  functions  whether  or  not 
appropriated  funds  are  available  for  that 
purpose,  provided  that  such 
expenditures  are  not  barred  by  law  or 
regulation.  Gifts  may  also  be  used  for 
official  travel  by  employees  to  events  or 
activities  required  to  carry  out  the 
agency's  statutory-  or  regulator\' 
functions.  Gifts  to  the  agency  may  also 
be  used  for  the  travel  expenses  of 
spouses  accompanying  employees  on 
official  travel,  if  such  travel  could  be 
paid  for  by  appropriated  funds. 

(c)  Sources.  Generally,  gifts  may  be 
solicited  or  accepted  from  any  source, 
including  a  prohibited  source,  provided 
that  the  standards  of  this  part  are  met. 
Gifts  generally  should  be  made  directly 
to  the  agency  and  not  through 
intermediaries.  However,  where  a  gift  is 
offered  by  an  intermediary,  both  the 
intermediarv  and  the  ultimate  source  of 
the  gift  should  be  analyzed  to  determine 
whether  acceptance  would  be 
appropriate. 

(d)  Endorsement.  Acceptance  of  a  gift 
pursuant  to  this  part  shall  not  in  any 
way  be  deemed  to  be  an  endorsement  of 
the  donor,  or  the  donor's  products, 
services,  activities,  or  policies.  Letters  to 
a  donor  (expressing  appreciation  of  a  gift 
are  permitted. 

(e)  Type  of  gift.  The  agency  may 
solicit  or  accept  any  gift  that  is  within 
its  statutory  authority.  However,  as  a 
matter  of  policy,  OGE  will  not  solicit  or 
accept  gifts  of  currency  pursuant  to  this 
part.  Donors  who  offer  currency  should 
be  advised  that  the  gift  may  be  made  b\ 
check  or  money  order  payable  to  the 
U.S.  Office  of  Government  Ethics. 

§2601.104    Relationship  to  other 
authorities. 

(a)  This  part  does  not  apply  to  gifts  to 
the  agency  of: 


(1)  Travel  and  travel-related  expenses 
made  pursuant  to  the  authority  set  forth 
in  31  U.S.C.  1353;  or 

(2)  Volunteer  services  made  pursuant 
to  the  authority  set  forth  in  5  U.S.C. 
3111. 

(b)  This  part  does  not  apply  to  gifts  to 
an  individual  agency  employee, 
including: 

(1)  Gifts  of  contributions,  awards  or 
other  expenses  for  training  made 
pursuant  to  the  authority  set  forth  in  the 
Government  Employees  Training  Act,  5 
U.S.C.  4111: 

(2)  Gifts  made  by  a  foreign 
government  or  organization,  or 
representative  thereof,  pursuant  to  the 
authority  set  forth  in  5  U.S.C.  7342; 

(3)  Gifts  made  by  a  political 
organization  that  may  be  accepted  by  an 
agency  employee  who,  in  accordance 
with  the  terms  of  the  Hatch  Act  Reform 
Amendments  of  1993.  at  5  U.S.C.  7323. 
may  take  an  active  part  in  political 
management  or  in  political  campaigns: 
or 

(4)  Gifts  made  directly  or  indirectly 
that  an  employee  may  accept  in  a 
personal  capacity  pursuant  to  the 
authority  set  forth  in  5  CFR  part  2635, 
subpart  B  or  subpart  C. 

§2601.105     Definitions. 

For  the  purposes  of  this  part: 
Administration  Division  means  the 

Administration  Division  of  the  Office  of 

Government  Ethics. 

Agency  means  the  Office  of 
Government  Ethics  (OGE). 

Authorized  agency  official  means  the 
Director  of  the  Office  of  Government 
Ethics  or  the  Director's  delegatee. 

Director  means  the  Director  of  the 
Office  of  Government  Ethics. 

Employee  means  an  employee  of  the 
Office  of  Government  Ethics. 

Gift  means  any  gift,  donation,  bequest 
or  devise  of  money,  use  of  facilities, 
personal  property,  or  services  and  may 
include  travel  reimbursements  or 
payments  for  attendance  at  or 
participation  in  meetings  or  events. 

Money  means  currency,  checks, 
money  orders  or  other  forms  of 
negotiable  instruments. 

Personal  property  means  all  property, 
tangible  or  intangible,  not  defined  as 
real  property,  and  includes  stocks  and 
bonds. 

Prohibited  source  means  any  source 
described  in  5  CFR  2635.203(d). 

Services  means  all  forms  of  voluntar}' 
and  uncompensated  personal  services. 

Use  of  facilities  means  use  of  space, 
equipment  and  all  other  facilities. 


Subpart  B — Guidelines  for  Solicitation 
and  Acceptance  of  Gifts 

§2601.201     Delegation. 

(aj  The  dutliurit\  tu  solicit,  accept, 
and  utilize  gifts  in  accordance  with  this 
part  resides  with  the  Director. 

(b)  The  Director  may  delegate  this 
authority. 

(c)  Authorities  delegated  in 
accordance  with  paragraph  fb)  of  this 
section  may  be  redelegated  only  through 
a  written  delegation  authorizing  an 
agency  employee  to  solicit  or  accept 
specific  types  of  gifts,  or  a  gift  for  a 
specific  purpose,  function,  or  event, 

§2601.202     Procedure. 

(a)  The  authorized  agency  official 
shall  have  the  authority  to  solicit, 
accept,  refuse,  return,  or  negotiate  the 
terms  of  acceptance  of  a  gift. 

(b)  An  employee,  other  than  an 
authorized  agency  official,  shall 
immediately  foru'ard  all  offers  of  gifts 
covered  by  this  part  regardless  of  value 
to  an  authorized  agency  official  for 
consideration  and  shall  provide  a 
description  of  the  gift  offered.  An 
employee  shall  also  inform  an 
authorized  agency  official  of  all 
discussions  of  the  possibility  of  a  gift. 
An  employee  shall  not  provide  a  donor 
with  any  commitment,  privilege, 
concession  or  other  present  or  future 
benefit  (other  than  an  appropriate 
acknowledgment)  in  return  for  a  gift. 

(c)  Only  an  authorized  agency  official 
may  solicit,  accept  or  decline  a  gift  after 
making  the  determination  required 
under  the  conflict  of  interest  standard  in 
§  2601.203.  An  authorized  agency 
official  may  find  that,  while  acceptance 
of  an  offered  gift  is  permissible,  it  is  in 
the  interest  of  the  agency  to  qualify' 
acceptance  by,  for  example,  limiting  the 
gift  in  some  way.  Approval  of 
acceptance  of  a  gift  in-kind  after  receipt 
of  the  gift  may  be  granted  as  deemed 
appropriate  by  the  authorized  agency 
official. 

(d)  Gifts  may  be  acknowledged  in 
writing  in  the  form  of  a  letter  of 
acceptance  to  the  donor.  The  amount  of 
a  monetary  gift  shall  be  specified.  In  the 
case  of  nonmonetary-  gifts,  the  letter 
shall  not  make  reference  to  the  value  of 
the  gift.  Valuation  of  nonmonetary  gifts 
is  the  responsibility  of  the  donor.  Letters 
of  acceptance  shall  not  include  any 
statement  regarding  the  tax  implications 
of  a  gift,  which  remain  the 
responsibility  of  the  donor.  No 
statement  of  endorsement  should  appear 
in  a  letter  of  acceptance  to  the  donor. 

(e)  A  gift  may  be  declined  by  an 
authorized  official  orally  or  in  writing. 
A  donor  may  be  advised  of  the  reason 
why  the  gift  has  been  declined.  A  gift 
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may  be  declined  solely  as  a  matter  of 
agency  discretion,  even  though 
acceptance  would  not  be  precluded 
under  the  conflict  of  interest  standard  in 
§2601.203. 

(f)  A  gift  of  money  or  the  proceeds  of 
a  gift  shall  be  deposited  in  an 
appropriately  documented  agency  fund. 
A  check  or  money  order  should  be  made 
payable  to  the  "U.S.  Office  of 
Government  Ethics." 

§  2601 .203    Conflict  of  interest  analysis. 

(a)  A  gift  shall  not  be  solicited  or 
accepted  if  the  authorized  agency 
official  determines  that  such  solicitation 
or  acceptance  of  the  gift  would  reflect 
unfavorablv  upon  the  ability  of  the 
agency,  or  any  employee  of  the  agency, 
to  carrv  out  OGE  responsibilities  or 
official  duties  in  a  fair  and  objective 
manner,  or  would  compromise  the 
integrity  or  the  appearance  of  the 
integrity  of  its  programs  or  any  official 
involved  in  those  programs. 

(b)  In  making  the  determination 
required  under  paragraph  (a)  of  this 
section,  an  authorized  agency  official 
mav  be  guided  bv  all  relevant 
considerations,  including,  but  not 
limited  to  the  following: 

( 1 )  The  identity  of  the  donor; 

(2)  The  monetary  or  estimated  market 
\'alue  or  the  cost  to  the  donor; 

(3)  The  purpose  of  the  gift  as 
described  in  anv  written  statement  or 
oral  proposal  bv  the  donor; 

(4)  The  identity  of  any  other  expected 
recipients  of  the  gift  on  the  same 
occasion,  if  any; 

(5)  The  timing  of  the  gift; 


(6)  The  nature  and  sensitivity  of  any 
matter  pending  at  the  agency  affecting 
the  interests  of  the  donor; 

(7)  The  significance  of  an  individual 
employee's  role  in  any  matter  affecting 
the  donor,  if  benefits  of  the  gift  will 
accrue  to  the  employee; 

(8)  The  nature  of  the  gift  offered; 

(9)  The  frequency  of  other  gifts 
received  from  the  same  donor;  and 

(10)  The  agency  activity,  purpose  or 
need  that  the  gift  will  aid  or  facilitate. 

(c)  An  authorized  agency  official  may 
ask  the  donor  to  provide  in  writing  any 
additional  information  needed  to  assist 
in  making  the  determination  under  this 
section.  Such  information  may  include 
a  description  of  the  donor's  business  or 
organizational  affiliation  and  any 
matters  that  are  pending  or  are  expected 
to  be  pending  before  the  agency. 

§  2601 .204    Conditions  for  acceptance. 

(a)  No  gift  may  be  accepted  that; 

(1)  Attaches  conditions  inconsistent 
with  applicable  laws  or  regulations; 

(2)  is  conditioned  upon  or  will  require 
the  expenditure  of  appropriated  funds 
that  are  not  available  to  the  agency; 

(3)  Requires  the  agency  to  provide  the 
donor  with  some  privilege,  concession 
or  other  present  or  future  benefit  in 
return  for  the  gift; 

(4)  Requires  the  agency  to  adhere  to 
particular  requirements  as  to  deposit, 
investment,  or  management  of  funds 
donated; 

(5)  Requires  the  agency  to  undertake 
or  engage  in  activities  that  are  not 
related  to  the  agency's  mission, 
programs  or  statutory  authorities;  or 


(6)  Would  reflect  unfavorably  upon 
the  ability  of  the  agency,  or  any  of  its 
employees,  to  carry  out  its 
responsibilities  or  official  duties  in  a 
fair  and  objective  manner,  or  would 
compromise  or  appear  to  compromise 
the  integrity  or  the  appearance  of  the 
integrity  of  its  programs  or  any  official 
involved  in  those  programs. 

(b)  [Reserved]. 

Note  to  §2601.204:  Nothing  in  this  part 
shall  prohibit  the  agency  from  offering  or 
providing  the  donor  an  appropriate 
acknowledgment  of  its  gift  in  a  publication, 
speech  or  other  medium. 

Subpart  C — Accounting  Requirements 

§  2601 .301     Accounting  of  gifts. 

(a)  The  Administration  Division  shall 
ensure  that  gifts  are  properly  accounted 
for  by  following  appropriate  internal 
controls  and  accounting  procedures. 

(b)  The  Administration  Division  shall 
maintain  an  inventory  of  donated 
personal  property  valued  at  over  S500. 
The  inventory  shall  be  updated  each 
time  an  item  is  sold,  excessed. 
destroyed  or  otherwise  disposed  of  or 
discarded. 

(c)  The  Administration  Division  shall 
maintain  a  log  of  all  gifts  valued  at  over 
S500  accepted  pursuant  to  this  part.  The 
log  shall  include,  to  the  extent  known: 

(1)  The  name  and  address  of  the 
donor; 

(2)  A  description  of  the  gift;  and 

(3)  The  date  the  gift  is  accepted. 

[FR  Dot;.  0.3-26343  Filed  10-21-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  222 
RIN1810-AA94 

Impact  Aid  Programs 

AGENCY:  Office  of  Elementary  and 

Secondary  Education.  Department  of 

Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  issues  these 
proposed  regulations  to  implement  the 
Impact  Aid  Discretionary  Ccmstruction 
Program,  which  is  authorized  under 
section  8007(b)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (the 
Act),  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001   The  program 
provides  competitive  grants  for 
emt'rgenc\'  repairs  and  modernization  of 
school  facilities  to  certain  eligible 
school  districts  that  receive  Impact  Aid 
formula  funds.  These  proposed 
regulations  incorporate  statutory 
requirements  and  provide  guidance  for 
applying  and  qualifying  for,  as  well  as 
spending,  the  Federal  funds  provided 
under  this  program  These  proposed 
regulations  would  apply  to  the  grant 
competitions  after  fiscal  year  (FY)  2002. 
DATES:  We  must  receive  your  comments 
on  these  proposed  regulations  on  or 
before  November  21,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Catherine 
Schagh,  Director.  Impact  Aid  Program. 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW.,  Washington. 
DC  20202-6244.  If  you  prefer  to  send 
comments  through  the  Internet,  use  the 
following  address:  Impact.Aid@ed.gov. 

If  you  want  tn  comment  on  the 
information  requirements,  you  must 
send  your  comments  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
of  1980  section  of  this  preamble.  You 
may  also  send  a  copy  of  these  comments 
to  the  Department  representative  named 
in  this  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Hall.  Impact  Aid  Program,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Washington,  DC  20202- 
6244.  Telephone:  (202)  260-3858  or  via 
the  Internet,  at:  Impact.Aid@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as  the 
proposed  regulations.  The  Secretary  is 
particularly  interested  in  comments  on 
proposed  §§  222.176,  222.185,  and 
222.192. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  ovarall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  3C101,  400  Maryland  Avenue, 
SW.,  Washington.  DC,'20202-6244 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays,  | 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

These  proposed  regulations 
implement  the  Impact  Aid  Discretionary 
Construction  Program,  which  is 
authorized  under  section  8007(b)  of  the 
Act.  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001  (Pub.  L.  107-110, 
enacted  January  8,  2002).  Final 
regulations  for  the  FY  2002  grant 
competition  were  published  in  the 
Federal  Register  on  August  16,  2002. 
These  proposed  regulations  are  similar 
to  the  final  FY  2002  regulations,  but  we 
have  included  clarifying  language  based 
on  our  own  experiences  in 
implementing  this  program.  These 
clarifications  are  made  in  sections 


222.172,  222.173,  and  222.176.  These 
proposed  regulations  are  otherwise 
substantially  identical  to  the  final  rule 
for  FY  2002" 

The  purpose  of  the  Impact  Aid 
Discretionary  Construction  Program  is 
to  assist  certain  eligible  Impact  Aid 
school  districts  in  meeting  the 
emergency  or  modernization  needs  of 

their  school  facilities. 

* 

The  following  is  a  summary  of  the 
proposed  regulatory  provisions,  such  as 
interpretations  of  statutory  text,  and 
standards  and  procedures  for  the 
operation  of  the  program  that  the 
Secretary  believes  are  necessary  for 
implementing  the  statute.  We  discuss 
substantive  issues  under  the  sections  of 
the  regulations  to  which  they  pertain. 
Generally,  we  do  not  address  regulatory 
provisions  that  are  technical  or 
otherwise  minor  in  effect. 

Section  222. 1 72     What  Activities  May 
an  LEA  Conduct  With  Funds  Under  This 
Program  ? 

The  proposed  regulations  detail  the 
types  of  construction  activities  that 
recipients  of  emergency  and 
modernization  grants  may  conduct  with 
grant  funds.  The  regulations  clarifv'  that 
allowable  repairs  and  improvements 
must  be  for  educational  facilities,  and 
this  does  not  include  improvements  to 
school  grounds  or  teacher  housing. 
These  proposed  provisions  also  clarify 
that  both  emergency  and  modernization 
grants  may  be  used  for  new-  construction 
only  if  a  local  educational  agency  (LEA) 
holds  title  to  an  existing  facility  and  the 
proposed  construction  meets  the 
standards  detailed  in  the  regulations  for 
determining  that  improving  a  current 
facility  is  less  cost-effective  than 
replacing  it. 


Section  222.173 
Prohibited? 


What  Activities  Are 


Proposed  section  222.173  specifies 
the  various  types  of  activities  that  may 
not  be  supported  with  grant  funds  under 
this  program.  The  statute  prohibits 
using  grant  funds  for  acquiring  real 
property  but  allows  these  funds  to  be 
used  for  the  construction  of  a  new 
building  in  limited  circumstances.  Since 
a  building  is  also  typically  considered  to 
be  "real  property,"  the  proposed 
provision  clarifies,  consistent  with  the 
authorizing  statute,  that  grant  funds 
cannot  be  used  to  acquire  an  interest  in 
real  property  except  when  the  Secretary 
determines  under  §  222.173  that 
construction  of  a  new  building  will  be 
permitted. 
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Section  222. 1 76     What  Definitions 
Apply  to  This  Program? 

The  proposed  regulations  define  the 
term  "emergency"  to  include  health  and 
safety  conditions  that  present  an 
immediate  threat  "to  the  building's 
occupants,  as  well  as  those  conditions 
that  will  present  health  and  safety 
hazards  in  the  very  near  future, 
including  accessibility  for  the  disabled 
as  part  of  a  larger  project.  The  proposed 
definition  also  provides  examples  of 
some  of  the  types  of  health  and  safety 
conditions  that  the  Secretary  anticipates 
the  emergency  grants  will  address. 

The  proposed  provisions  clarif\-  that 
"modernization"  grants  must  be  used  to 
repair,  renovate,  alter,  or  extend 
facilities  in  order  to  support  a 
contemporarA'  educational  program  that 
is  consistent  with  the  laws,  standards, 
or  common  practices  in  the  LEA's  State. 
Since  the  Secretary  anticipates  that  the 
need  for  these  grants  will  exceed  the 
amount  of  available  funds,  this 
provision  clarifies  that  the  Secretan,' 
does  not  intend  for  these  grants  to  be 
used  to  fund  facility  modernization 
projects  that  exceed  a  State's  standards. 

Sections  222. 177-182    Eligibility 

The  statutory  eligibility  criteria  for 
emergency  and  modernization  grants  are 
complex  and  are  further  complicated  bv 
funding  provisions  that  specifv.  in 
descending  priority  order,  two 
emergency  grant  and  two  modernization 
grant  eligibility  categories.  These 
proposed  regulations  provide  details  on 
each  of  the  four  eligibility  categories  so 
that  applicants  can  determine  under 
which  funding  prKjrity  their  application 
will  be  considered.  This  will  b^^ 
particularly  important  for  applicants  to 
understand,  because  the  statute 
mandates  that  the  Secretary  must  first 
use  available  funds  for  applications  in 
the  first  priority.  After  all  eligible 
applications  in  the  first  priority  have 
been  funded,  the  Secretary  considers 
applications  in  the  second  priority, 
followed  by  the  third  and  fourth 
priorities  in  descending  order. 

Sections  222  1 83-187    How  To  Apply 
for  a  Grant 

The  statute  does  not  specify  a 
complete  application  process;  the 
proposed  regulations  provide  for  an 
application  that  requests  objective  and 
subjective  information  that  will  be  used 
to  rank  applicants.  An  applicant  will 
also  be  required  to  agree  to  certain 
assurances  that  are  contained  in  the 
application  package.  In  addition,  the 
Secretan',  before  making  final  award 
decisions,  will  request  detailed  data  on 
the  funds  that  the  highest-ranked 


applicants  have  available  to  contribute 
to  their  proposed  projects  The  proposed 
regulations  specif\  that  the  applications 
must  be  based  on  student  and  fiscal  data 
from  the  preceding  fiscal  year,  unless 
satisfactory'  fiscal  data  from  that  year  are 
not  available. 

The  regulations  clarify  that  an 
applicant  may  submit  more  than  one 
emergency  repair  application  for  the 
same  facility,  and  may  also  submit  both 
modernization  and  emergency  repair 
applications  for  the  same  facility. 
Emergency  repair  grant  applications 
must  include  an  independent 
certification  of  the  health  and  safety 
concerns,  signed  by  a  local  building 
inspector,  a  licensed  architect,  or  a 
licensed  engineer. 


funds  are  insufficient  to  fund  another 
project  in  the  highest-priority  group  but 
adequate  to  fund  a  project  in  the  next 
priority  group.  The  ne-^ct-ranked 
applicants  in  the  higher-priority  group 
will  be  offered  the  opportunity  to  accept 
funds  for  a  portion  of  their  projects 
before  lower-priority  projects  are 
funded.  If  they  accept  the  lower  grant 
amount,  they  would  forfeit  the  right  to 
have  their  applications  carried  over  and 
considered  for  funding  in  the  next  year's 
competition.  However,  they  could 
submit  new  applications  for  the  next 
year  for  the  remainder  of  their  projects. 
If  they  do  not  accept  the  lower  grant 
award,  the  application  is  carried  over 
and  considered  in  the  next  year's 
competition. 


Sections  222.188-194 
Made 


How  Grants  Are      Executive  Order  12866 


The  Department  will  review 
applications  separately  arnong^the  four 
funding  priorities.  Field  readers  will 
review  the  applications  by  category, 
based  on  the  selection  criteria  and  any 
other  applicable  factors  that  will  be 
detailed  in  an  application  notice 
published  in  the  Federal  Register  Field 
readers  will  also  evaluate  and  make 
recommendations  to  the  nepaitment  as 
to  whether  emergency  repair 
applications  submitted  under  the  first 
and  second  priorities  represent  \alid 
health  and  safety  considerations  under 
the  program  definitions.  Similarly, 
when  field  readers  review 
modernization  applications  under  the 
third  and  fourth  priorities,  they  will 
evaluate  and  make  recommendations  to 
the  Department  as  to  whether  those 
applications  represent  valid 
modernization  considerations  under  the 
program  definitions. 

Prior  to  making  final  funding 
decisions  and  determining  final  grant 
awards,  the  Secretar\'  may  verif\'  certain 
data  with  applicants'  States  and  will 
also  assess  available  resources  for  all 
highly  ranked  grantees,  limitations  on 
the  grant  awards  for  certain  grantee 
categories,  and  the  availability  of  in- 
kind  contributions.  The  Secretary 
considers  as  available  to  fund  the 
project  the  closing  capital  fund  balance 
identified  in  the  LEA's  audited  financial 
report  for  the  prior  year,  not  including 
Si  00,000  or  ten  percent  of  the  average 
annual  capital  expenditures  of  the 
applicant  for  the  three  previous  fiscal 
years,  whichever  is  greater. 

As  detailed  in  the  "Eligibility" 
portion  of  the  proposed  regulations,  the 
Secretary  will  generally  fund  all  eligible 
applications  in  the  first  application 
priority  group  before  funding 
applications  in  each  of  the  next  three 
groups.  This  will  vary  if  the  remaining 


1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866.  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutorv'  requirements 
and  those  we  have  determined  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Elsewh^^re  in  this  SUPPLEMENTARY 
INFORMATION  section  we  identify  and 
explain  burdens  specifically  associated 
with  information  collection 
requirements.  See  the  heading 
Paperwork  Reduction  Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  regulatorv'  action, 
we  have  determined  that  the  benefits 
would  justify-  the  costs.  We  have  also 
determined  that  this  regulator\'  action 
does  not  unduly  interfere  with  State, 
local,  and  tribal  governments  in  the 
exercise  of  their  governmental 
functions. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  memorandum  on  "Plain 
Language  in  Government  Writing" 
require  each  agency  to  write  regulations 
that  are  easy  to  understand. 

The  Secretary*  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity' 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
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into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 
"§  "  and  a  numbered  heading;  for 
example,  §  222.189  What  hinding 
priority  does  the  Secretary  give  to     . 
applications?) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so.  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  anv  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  bv  these  regulations  are  small 
LEAs  receiving  Federal  funds  under  this 
program.  However,  in  the  FY  2002  grant 
competition,  fewer  than  40  applications 
that  were  eligible  to  be  evaluated  by 
field  readers  were  small  entities.  In 
addition,  we  do  not  believe  that  the 
regulations  would  have  a  significant 
economic  impact  (m  the  limited  number 
of  small  LEAs  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision. 

The  proposed  regulations  would 
benefit  both  small  and  large  entities  in 
that  they  clarifv*  confusing  and  complex 
statutory  requirements.  Also,  since  the 
statute  requires  Impact  Aid  school 
districts  to  apply  if  they  wish  to  receive 
these  discretionary  funds,  the 
Department  would  not  be  able  to  award 
these  funds  without  the  specified 
application  information.  The  proposed 
application  process  will  ensure  that 
districts  do  not  provide  significant 
amounts  of  information  that  is  already 
available  to  the  Department  from  annual 
Impact  Aid  formula  fund  applications. 

In  addition,  we  anticipate  that 
electronic  applications  will  first  be 
available  for  the  FY  2003  competition, 
which  will  further  minimize  burden  to 
all  applicants.  The  software  will 
populate  certain  application  data  fields 
for  applicants  that  submitted  an  FY 
2003  Impact  Aid  section  8003 
application,  and  will  have  built-in 
checks  for  completion  of  all  necessary 
items.  This  software  will  reduce  the 
burden  on  applicants  of  organizing  and 
entering  data  that  were  already 
submitted  to  the  Impact  Aid  Program, 


will  help  applicants  determine  whether 
their  LEAs  meet  the  program's  eligibility 
requirements,  and  will  reduce  the 
number  of  errors  in  applications.  Also, 
whenever  possible,  certain  fiscal  data 
are  collected  from  State  agencies,  which 
are  not  defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act. 

The  regulations  would  impose 
minimal  paperwork  burden 
requirements  for  all  applicants  and 
minimal  requirements  with  which  the 
grant  recipients  must  comply.  However, 
the  Secretary  specifically  invites 
comments  on  the  effects  of  the  proposed 
regulations  on  small  entities,  and  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
adverse  impact  or  increase  potential 
benefits  resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  Impact  Aid  Discretionary 
Construction  Program. 

Commenters  are  requested  to  describe 
the  nature  of  any  effect  and  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 
These  comments  will  be  placed  in  the 
public  comment  file  and  considered  in 
the  preparation  of  the  final  regulations. 

Paperwork  Reduction  Act  of  1995 

Sections  222.183,  222.184,  222.185, 
and  222.186  contain  information 
collection  requirements.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Education  submitted  a  copy  of  the 
information  collection  'Impact  Aid 
Discretionary  Construction  Grant 
Program"  to  the  Office  of  Management 
and  Budget  (OMBT  for  its  review  and 
approval.  0MB  granted  provisional 
clearance  on  the  information  collection 
requirements  associated  with  the  FY 
2002  grant  application  package.  The 
Department  nevertheless  sought  public 
comment  on  these  information 
collection  requirements  for  the  FY  2003 
application,  but  did  not  receive  any 
comments. 

The  Department  will  use  the 
informaticHi  collected  in  the  application 
to  determine  whether  an  applicant 
meets  the  basic  eligibility  requirements 
of  section  8007(b)  of  the  Act,  to 
determine  whether  the  applicant  is 
requesting  an  emergency  or 
modernization  grant,  and  to  determine 
which  of  the  four  priorities  described  in 
the  statute  applies  to  the  application.  In 
addition,  information  on  the  application 
will  be  used  to  evaluate  applications 
within  each  of  the  four  priorities. 
Among  the  criteria  the  Secretary  is 
required  to  consider  are  the  applicant's 
total  assessed  value  of  real  property  that 
may  be  taxed  for  school  purposes,  its 


use  of  bonding  capacity,  and  the  nature 
and  severity  of  its  need  for  funds. 

Since  the  statute  requires  applicants 
to  apply  for  funds,  the  Department 
would  not  be  able  to  award  these  funds 
without  the  application  to  collect  the 
required  information. 

We  collect  information  only  once  for 
each  school  for  which  the  applicant 
seeks  funds.  We  estimate  the  annual 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  to  average 
5.25  hours  for  each  respondent  for  250 
applicants,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  In  addition,  we  estimate 
that  188  of  these  applications  will 
include  the  preparation  of  an  emergency 
certification  form,  requiring  0.75  hours 
for  completion  by  an  independent 
certif>'ing  official.  Thus,  we  estimate  the 
total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
to  be  1.453.5  hours. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB.  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
FOR  FURTHER  INFORMATION  section  of  this 
preamble. 

We  consider  your  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

Your  comments  will  be  considered  for 
the  FY  2003  competition.  To  ensure  that 
OMB  gives  your  comments  full 
consideration^  we  ask  that  you  send 
comments  concerning  the  collection  of 
information  contained  in  these 
regulations  between  30  and  60  days 
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after  publication  of  this  document  in  the 
Federal  Register 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  bv 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://wwiv  ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
Vk'ww.ed.gov/'programs/8007b/. 

Note:  The  official  version  of  this  document 

is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.04 IC  Impact  Aid  Discretionar\- 
Construction  Program) 

List  of  Subjects  in  34  CFR  Part  222 

Education.  Education  of  children  with 
disabilities.  Educational  facilities. 
Elementary  and  secondary  education. 
Federally  affected  areas.  Grant 
programs-education.  Indians — 
education.  Public  housing.  Reporting 
and  recordkeeping  requirements.  School 
construction.  Schools. 

Dated:  October  17.  2003. 

Ronald  J.  Tomalis. 

Acting  Assistant  Secretary  for  Elementan'  and 
Secondary  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretarv  proposes  to 
amend  title  34  of  the  Code  of  Federal 
Regulations  by  revising  subpart  L  of  part 
222  to  read  as  follows: 


PART  222— JMPACT  AID  PROGRAMS 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  7701-7714,  unless 

otherwise  noted. 

2.  Revise  subpart  L  of  part  222  to  read 

as  follows 

Subpart  L — Impact  Aid  Discretionary 
Construction  Grant  Program  Under  Section 
8007(b)  of  the  Act 

General 

Sec. 

222.170  What  is  the  purpose  of  the  Impact 
Aid  Discretionary  Construction  grant 
program  (Section  8007(b)  of  the  Act)? 

222.171  In  general,  what  LEAs  may  be 
eligible  for  Discretionary  Construction 
grants? 

222.172  What  activities  may  an  LEA 
conduct  with  funds  received  under  this 
program? 

222.173  What  activities  are  prohibited? 

222.174  What  other  prohibitions  apply  to 
these  funds? 

222.175  What  regulations  apply  to 
recipients  of  hinds  under  this  program? 

222.176  What  definitions  apply  to  this 
subpart? 

Eligibility 

222.177  What  eligibility  requirements  must 
an  LEA  meet  to  apply  for  an  emergency 
grant  under  the  first  priority^ 

222.178  What  eligibility  requirements  must 
an  LEA  meet  to  apply  for  an  emergency 
grant  under  the  second  priority? 

222.179  Under  what  circumstances  may  an 
ineligible  LEA  apply  on  behalf  of  a 
school  for  an  emergency  grant  under  the 
second  priority' 

222.180  What  eligibility  requirements  must 
an  LEA  meet  to  apply  for  a 
modernization  grant  under  the  third 
priority? 

222.181  What  eligibility  requirements  must 
an  LEA  meet  to  apply  for  a 
modernization  grant  under  the  foiuth 
priority? 

222.182  Under  what  circumstances  may  an 
ineligible  LEA  apply  on  behalf  of  a 
school  for  a  modernization  grant  under 
the  fourth  prioritv' 

How  to  Apply  for  a  Grant 

222.183  How  does  an  LEA  apply  for  a 

grant? 

222.184  What  information  must  an 
application  contain? 

222.185  What  additional  information  must 
be  included  in  an  emergency  grant 
application? 

222.186  What  additional  information  must 
be  included  in  a  modernization  grant 
application? 

222.187  Which  year's  data  must  an  SEA  or 
LEA  provide? 

How  Grants  Are  Made 

222.188  What  priorities  may  the  Secretary 
establish' 

222.189  What  funding  priority  does  the 
Secretary  give  to  applications? 

222.190  How  does  the  Secretary  rank  and 
select  applicants? 


222.191  What  is  the  maximum  award 
amount? 

222.192  What  local  funds  may  be 
considered  as  available  for  this  project? 

222.193  What  other  limitations  on  grant 
amounts  apply? 

222.194  Are  "in-kind"  contributions 
permissible? 

Conditions  and  Requirements  Grantees  Must 
Meet 

222.195  How  does  the  Secretary  make 
funds  available  to  grantees? 

222.196  What  additional  construction  and 
legal  requirements  apply? 

Authority;  20  U.S.C.  7701-7714,  unless 

otherwise  noted. 

General 

§  222.170    What  is  the  purpose  of  the 
Impact  Aid  Discretionary  Construction 
grant  program  (Section  8007(b)  of  tt>€  Act)? 

The  Impact  .\i(i  DisrrPtionaT\ 
Construction  grant  pn>Gram  provides 
competitive  grants  for  f  mergencv 
repairs  and  modernization  of  school 
facilities  to  certain  eligible  local 
educational  agencies  (LEAs)  that  receive 
formula  Impact  Aid  funds. 

(Authority:  20  U.S.C.  7707(b)) 

§222.171     In  general,  what  LEAs  may  be 
eligible  for  Discretionary  Construction 
grants? 

(a)  Applications  for  these  grants  are 
considered  in  four  hinding  priority 
categories.  The  specific  requirements  for 
each  prioritv  are  detailed  in  §§222.177 
tJirough  222.182. 

(b)(l )  C^nerally,  to  be  eligible  for  an 
emergency  construction  grant,  an  LEA 
must — 

(i)  Enroll  a  high  proportion  (at  least  40 
percent)  of  federally  cormected  children 
in  average  daily  attendance  (ADA)  who 
reside  on  Indian  lands  or  who  reside  on 
Federal  property  and  have  a  parent  on 
active  duty  in  the  U,S.  uniformed 
services; 

(ii)  Have  a  school  that  enrolls  a  high 
proportion  of  one  of  these  types  of 
students; 

(iii)  Be  eligible  for  funding  for  heavily 
impacted  LEAs  under  section  8003fh)(2) 
of  the  Act:  or 

(iv)  Meet  the  specific  numeric 
requirements  regarding  bonding 
capacity. 

(2)  The  Secretary  must  also  consider 
such  factors  as  an  LEA's  total  assessed 
value  of  real  property  that  may  be  taxed 
for  school  purposes,  its  availability  and 
use  of  bonding  capacity,  and  the  nature 
and  severity  of  the  emergency 

(c)(1)  Generally,  to  be  eligible  for  a 
modernization  construction  grant,  an 
LEA  must — 

(i)  Be  eligible  for  Impact  Aid  funding 
under  either  section  8002  or  8003  of  the 
Act; 
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(ii)  Be  eligible  for  funding  for  heavily 
impacted  LEAs  under  section  8003(b)(2) 
of  the  Act: 

(iii)  Enroll  a  high  proportion  (at  least 
40  percent)  of  federally  connected    - 
children  in  ADA  who  reside  on  Indian 
lands  or  who  reside  on  Federal  property 
and  have  a  parent  on  active  duty  in  the 
U.S.  uniformed  services; 

(iv)  Have  a  school  that  enrolls  a  high 
proportion  of  one  of  these  types  of 
students; 

(v)  Meet  the  specific  numeric 
requirements  regarding  bonding 
capacity;  or 

(vi)  Be  eligible  for  funding  under 
section  8002  of  the  Act  (payments  for 
Federal  property). 

(2)  The  Secretary  must  also  consider 
such  factors  as  an  LEA's  total  assessed 
value  of  real  property  that  may  be  taxed 
for  school  purposes,  its  availability  and 
use  of  bonding  capacity,  and  the  nature 
and  severity  of  its  need  for 
modernization  funds. 

(Authority:  20  U.S.C.  7707(b)) 

§222.172  What  activities  may  an  LEA 
conduct  with  funds  received  under  this 
program? 

(a)  An  LEA  m,iy  use  emergency  grant 
funds  received  under  this  program  only 
to  repair,  renovate,  alter,  and,  in  the 
limited  circumstances  described  in 
paragraph  (c)  of  this  section  replace  a 
public  elementary  or  secondary  school 
facilitv  used  for  free  public  education  to 
ensure  the  health  and  safety  of  students 
and  personnel,  including  providing 
accessibility  for  the  disabled  as  part  of 

a  larger  project. 

(b)  An  LEA  mav  use  modernization 
grant  funds  received  under  this  program 
onlv  to  renovate,  alter,  retrofit,  extend, 
and.  in  the  limited  circumstances 
described  in  paragraph  (c)  of  this 
section  replace  a  public  elementary  or 
secondary  school  facility  used  for  free 
public  education  to  provide  school 
facilities  that  support  a  contemporary 
educational  program  for  the  LEA's 
students  at  normal  capacity,  and  in 
ac:cordance  with  the  laws,  standards,  or 
common  practices  in  the  LEA"s  State. 

(c)(1)  An  emergency  or  modernization 
grant  under  this  program  may  be  used 
for  the  construction  of  a  new  school 
facility  hut  onlv  if  the  Secretary 
determmes — 

(i)  That  the  LEA  holds  title  to  the 
existing  facilitv  for  which  funding  is 
requested;  and 

(ii)  hi  consultation  with  the  grantee, 
that  partial  or  complete  replacement  of 
the  facility  would  be  less  expensive  or 
more  cost-effective  than  improving  the 
existing  taciiity 

(2)  VVhen  constru(;tion  of  now  school 
facilities  is  permitted,  emergeticy  and 


modernization  funds  may  be  used  only 
for  new  school  facilities  that  are  used 
for  free  public  education.  These  may 
include  the — 

(i)  Construction  of  instructional, 
resource,  food  service,  and  general  or 
administrative  support  areas,  so  long  as 
they  are  a  part  of  the  instructional 
facility;  and 

(ii)  Purchase  of  initial  equipment, 
machinery',  and  initial  utility 
connections. 

(Authority:  20  U.S.C.  7707(b)) 

§  222.1 73    What  activities  are  prohibited? 

The  Secretary  does  not  fund  the 
following  activities  under  a 
Discretionary  Construction  grant: 

(a)  Improvements  to  facilities  for 
which  the  LEA  does  not  have  full  title 
or  other  interest. 

(b)  Improvements  to  or  repairs  of 
school  grounds,  such  as  environmental 
remediation,  traffic  remediation,  and 
landscaping,  that  do  not  directly  involve 
instructional  facilities. 

(c)  Repair,  renovation,  alteration,  or 
construction  for  stadiums  or  other 
facilities  that  are  primarily  used  for 
athletic  contests,  exhibitions,  and  other 
events  for  which  admission  is  charged 
to  the  general  public.  - 

(d)  Improvements  to  or  repairs  of 
teacher  housing. 

(e)  Except  in  the  limited 
circumstances  as  provided  in 

§  222.172(c),  when  new  construction  is 
permissible,  acquisition  of  any  interest 
in  real  property. 

(f)  Maintenance  costs  associated  with 
any  of  an  LEA's  school  facilities. 

(Authority:  20  U.S.C.  7707(b)) 

§  222.1 74    What  other  prohibitions  apply  to 
these  funds? 

Grant  funds  under  this  program  may 
not  be  used  to  supplant  or  replace  other 
available  non-Federal  construction 
money.  These  grant  funds  may  be  used 
for  emergency  or  modernization 
activities  only  to  the  extent  that  they 
supplement  the  amount  of  construction 
funds  that  would,  in  the  absence  of 
these  grant  funds,  be  available  to  a 
grantee  from  non-Federal  funds  for 
these  purposes. 

Example  of  supplanting:  An  LEA' 
signs  a  contract  for  a  5300,000  roof 
replacement  and  plans  to  use  its  capital 
expenditure  fund  to  pay  for  the 
renovation.  Since  the  LEA  already  has 
non-Federal  funds  available  for  the  roof 
project,  it  may  not  now  use  a  grant  from 
this  program  to  pay  for  the  project  or 
replace  its  own  funds  in  order  to 
conserve  its  capital  fund. 

Example  of  non-supplanting:  The 
LEA  above  that  has  the  $300,000  roof 
commitment  has  also  received  a 


$400,000  estimate  for  the  replacement  of 
its  facility's  heating,  ventilation,  and  air 
conditioning  (HVAC)  system.  The  LEA 
has  not  made  any  commitments  for  the 
HVAC  system  because  it  has  no 
remaining  fuads  available  to  pay  for  that 
work.  Since  other  funds  are  not 
available,  it  would  not  be  supplanting  if 
the  LEA  received  an  emergency  grant 
under  this  program  to  pay  for  the  HVAC 
system. 

(Authoritv;  20  U.S.C.  7707(b)) 

§222.175    What  regulations  apply  to 
recipients  of  funds  under  this  program? 

The  following  regulations  apply  to  the 
Impact  Aid  Discretionary  Construction 
program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  75  (Direct  Grant 
Programs)  except  for  34  CFR  through 
75.617. 

(2)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(b)  The  regulations  in  34  CFR  part 
222. 

(Authority:  20  U.S.C.  1221e-3) 

§222.176    What  definitions  apply  to  this 
subpart? 

(a)  In  addition  to  the  terms  referenced 
in  34  CFR  §  222.2,  the  following 
definitions  apply  to  this  program: 

Bond  limit  means  the  cap  or  limit  that 
a  State  may  impose  on  an  LEA's 
capacity  for  bonded  indebtedness.  For 
applicants  in  States  that  place  no  limit 
on  an  LEA's  capacity  for  bonded 
indebtedness,  the  Secretary  shall 
consider  the  LEA's  bond  limit  to  be  ten 
percent  of  its  total  assessed  valuation. 

Construction  means  (1)  preparing 
drawings  and  specifications  for  school 
facilities;  (2)  repairing,  renovating,  or 
altering  school  facilities;  (3)  extending 
school  facilities  as  described  in 
%  222.1 72(b):  (4)  erecting  or  building 
school  facilities,  as  described  in 
§  222.172(c);  and  (5)  inspections  or 
supervision  related  to  school  facilities 
projects. 
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Emergency  means  a  school  facility 
condition  that  is  so  injurious  or 
hazardous  that  it  either  poses  an 
immediate  threat  to  the  health  and 
safety  of  the  facility's  students  and  staff 
or  can  be  reasonably  expected  to  pose 
such  a  threat  in  the  near  future.  These 
conditions  can  include  deficiencies  in 
the  following  building  features;  a  roof: 
electrical  wiring;  a  plumbing  or  sewage 
system;  or  heating,  ventilation,  or  air 
conditioning;  or  the  need  to  bring  a 
school  facility  into  compliance  with  fire 
and  safety  codes,  or  providing 
accessibility  for  the  disabled  as  part  of 
a  larger  project. 

Level  of  bonded  indebtedness  means 
the  amount  of  long-term  debt  issued  bv 
an  LEA  divided  by  the  LEA's  bonding 
capacity. 

Minimal  caparih"  to  issue  bonds 
means  that  the  total  assessed  value  of 
real  property  in  an  LEA  that  mav  be 
taxed  for  school  purposes  is  at  least 
$25,000,000  but  not  more  than 
550,000.000. 

Modernization  means  the  repair, 
renovation,  alteration,  or  extension  of  a 
public  elementary-  or  secondarv'  school 
facility  in  order  to  support  a 
contemporary  educational  program  for 
an  LEA's  students  in  normal  capacity, 
and  in  accordance  with  the  laws. 
standards,  or  common  practices  in  the 
LEA's  State. 

No  practical  capacity  to  issue  bonds 
means  that  the  total  assessed  value  of 
real  property  in  an  LEA  that  may  be 
taxed  for  school  purposes  is  less  than 
525.000,000. 

School  facility  means  a  building  used 
to  provide  free  public  education, 
including  instructional,  resource,  food 
service,  and  general  or  administrative 
support  areas,  so  long  as  they  are  a  part 
of  the  facility. 

Total  assessed  value  per  student 
means  the  assessed  valuation  of  real 
property  per  pupil  (A\TP),  unless 
otherwise  defined  by  an  LEA's  State. 

(.Authontv:  20  U.S.C.  7707(b)) 

fb)  Definitions  m  EDGAR.  The 
following  terms  used  in  this  subpart  are 
defined  or  referenced  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Contraci 

Department 

EDGAR 

Equipment 

Fiscal  year 

Grant 

Grantee 

Project 

Public 

Real  property 

Recipient 

(Authority;  20  U.S.C.  7707(h)  ^nd  122ie-3l 


Eligibility 

§  222.1 77     What  eligibility  requirements 
must  an  LEA  meet  to  apply  for  an 
emergency  grant  under  the  first  priority? 

An  LEA  is  eligible  to  apply  for  an 
emergency  grant  under  the  first  priority 
of  section  8007(b)  of  the  Act  if  it- 
la)  Is  eligible  to  receive  formula 
construction  funds  for  the  fiscal  year 
under  section  8007(a)  of  the  Act; 

(b)(1)  Has  no  practical  capacity  to 
issue  bonds; 

(2)  Has  minimal  capacity  to  issue 
bonds  and  has  used  at  least  seventy-five 
percent  of  its  bond  limit;  or 

(3)  Is  eligible  to  receive  funds  for  the 
fiscal  year  for  heavily  impacted  districts 
under  section  8003(b)(2)  of  the  Act;  and 

(c)  Has  a  school  facility  emergency 
that  the  Secretary'  has  determined  poses 
a  health  or  safety  hazard  to  students  and 
school  personnel. 

(Authority:  20  U.S.C.  7707(b)) 

§222.178    What  eligibility  requirements 
must  an  LEA  meet  to  apply  for  an 
emergency  grant  under  the  second  priority? 

Except  as  provided  m  ^  222.179.  an 
LEA  is  eligible  to  apply  for  an 
emergency  grant  under  the  second 
priority  of  section  8007(b)  of  the  Act  if 
it- 
la)  Is  eligible  to  receive  funds  for  the 
fiscal  year  under  section  8003(b)  of  the 
Act; 

(b)(1)  Has  federally  connected 
children  living  on  Indian  lands  equal  to 
at  least  40  percent  of  the  total  number 
of  children  in  average  daily  attendance 
(ADA)  in  its  schools;  or 

(2)  Has  federally  connected  children 
with  a  parent  in  the  U.S.  uniformed 
services  equal  to  at  least  40  percent  of 
the  total  number  of  children  m  ADA  in 
its  schools; 

(c)  Has  used  at  least  seventy-five 
percent  of  its  bond  limit; 

(d)  Has  an  average  per-student 
assessed  value  of  real  property  available 
to  be  taxed  for  school  purposes  that  is 
below  its  State  average;  and 

(e)  Has  a  school  facility  emergency 
that  the  Secretary  has  determined  is  a 
health  or  safety  hazard  to  students  and 
school  personnel. 

(Authority:  20  U.S.C.  7707(b)) 

§222.179     Under  what  circumstances  may 
an  ineligible  LEA  apply  on  behalf  of  a 
school  for  an  emergency  grant  under  the 
second  priority? 

An  LEA  that  ]■;  eligible  to  receive 
section  800:3(h  assistance  for  the  fiscal 
year  but  that  does  not  meet  the  other 
eligibility  criteria  described  in 
§  222.178(a)  or  (b)  may  apply  on  behalf 
of  a  school  located  within  its  geographic 
boundaries  for  an  emergency  grant 


under  the  second  priority  of  section 
8007(b)  of  the  Act  if— 

(a)  The  school — 

(1)  Has  children  living  on  Indian 
lands  equal  to  at  least  40  percent  of  the 
total  number  of  children  in  ADA:  or 

(2)  Has  children  with  a  parent  in  the 
U.S.  uniformed  services  equal  to  at  least 
40  percent  of  the  total  number  of 
children  in  ADA; 

(b)  The  school  has  a  school  facility 
emergency  that  the  Secretary-  has 
determined  is  a  health  or  safety  hazard 
to  students  and  school  personnel; 

(c)  The  LEA  has  used  at  least  75 
percent  of  its  bond  limit;  and 

(d)  The  LEA  has  an  average  per- 
student  assessed  value  of  real  property 
available  to  be  taxed  for  school  purposes 
that  is  below  its  State  average. 

(Authority:  20  U.S.C.  7707(b)) 

§222.180    What  eligibility  requirements 
must  an  LEA  meet  to  apply  for  a 
modernization  grant  under  the  third 
priority? 

An  LEA  is  eligible  to  apply  for  a 
modernization  grant  under  the  third 
priority  of  section  8007(b)  of  the  Act  if 
it— 

(a)  Is  eligible  to  receive  funds  for  the 
fiscal  year  under  section  8002  or  8003(b) 
of  the  Act; 

(b)(1)  Has  no  practical  capacity  to 
issue  bonds: 

(2)  Has  minimal  capacity  to  issue 
bonds  and  has  used  at  least  75  percent 
of  its  bond  limit;  or 

(3)  Is  eligible  to  receive  funds  for  the 
fiscal  year  for  heavily  impacted  districts 
under  section  8003(b)(2)  of  the  Act:  and 

(c)  Has  facility  needs  resulting  from 
the  presence  of  the  Federal  Government, 
such  as  the  enrollment  of  federally 
connected  children,  the  presence  of 
Federal  property,  or  an  increase  in 
enrollment  due  to  expanded  Federal 
activities,  housing  privatization,  or  the 
acquisition  of  Federal  property. 

(Authoritv  20  I' -S  r  TTnTfhll 

§222.181     What  eligibility  requirements 
must  an  LEA  meet  to  apply  for  a 
modernization  grant  under  the  fourth 
priority? 

An  LEA  IS  eligible  to  appl\  for  a 
modernization  grant  under  the  fourth 
prioritv  of  section  8007(b)  of  the  Act  if 
it— 

(a)(1)  Is  eligible  to  receive  funds  for 
the  fiscal  year  under  section  8003(b)  of 
the  Act;  and 

(i)  Has  children  living  on  hidian  lands 
equal  to  at  least  40  percent  of  the  total 
number  of  children  in  .\DA  in  its 
schools;  or 

(ii)  Has  children  with  a  parent  in  the 
U.S.  uniformed  services  equal  to  at  least 
40  percent  of  the  total  number  of 
children  in  .ADA  in  its  schools;  or 
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(2)  Is  eligible  to  receive  assistance  for 
the  fiscal  year  under  section  8002  of  the 
Act: 

(b)  Has  used  at  least  75  percent  of  its 
bond  limit: 

(c)  Has  an  average  per-student 
assessed  value  of  real  property  available 
to  be  taxed  for  school  purposes  that  is 
below  its  State  average:  and 

(d)  Has  facility  needs  resulting  from 
the  presence  of  the  Federal  Government, 
such  as  the  enrollment  of  federally 
connected  children,  the  presence  of 
Federal  property,  or  an  increase  in 
eru"ollment  due  to  expanded  Federal 
activities,  housing  privatization,  or  the 
acquisition  of  Federal  property. 

(Authority:  20  L'.S.C.  7707(b)) 

§222.182    Under  what  circumstances  may 
an  ineligible  LEA  apply  on  behalf  of  a 
school  for  a  modernization  grant  under  the 
fourth  priority? 

An  LEA  that  is  eligible  to  receive  a 
payment  under  Title  VIII  for  the  fiscal 
year  but  that  does  not  meet  the  other 
eligibility  criteria  described  in  §222.181 
may  apply  on  behalf  of  a  school  located 
within  its  geographic  boundaries  for  a 
modernization  grant  under  the  fourth 
priority  of  section  8007(b)  of  the  Act  if — 

(a)  The  school — 

(1)  Has  children  living  on  Indian 
lands  equal  to  at  least  40  percent  of  the 
total  number  of  children  in  ADA:  or 

(2)  Has  children  with  a  parent  in  the 
U.S.  uniformed  services  equal  to  at  least 
40  percent  of  the  total  number  of 
children  in  ADA; 

(b)  The  LEA  has  used  at  least  75 
percent  of  its  bond  limit: 

(c)  The  LEA  has  an  average  per- 
student  assessed  value  of  real  property 
available  to  be  taxed  for  school  purposes 
that  is  below  its  State  average:  and 

(d)  The  school  has  facility  needs 
resulting  from  the  presence  of  the 
Federal  Government,  such  as  the 
enrollment  of  federally  connected 
children,  the  presence  of  Federal 
property,  or  an  increase  in  eiu"ollment 
due  to  expanded  Federal  activities, 
housing  privatization,  or  the  acquisition 
of  Federal  property. 

(Authority:  20  U.S.C.  7707(b)) 
How  To  Apply  for  a  Grant 

§  222. 1 83    How  does  an  LEA  apply  for  a 
grant? 

(a)  To  apply  for  funds  under  this 
program,  an  LEA  may  submit  more  than 
one  application  in  a  fiscal  year. 

Examples:  1.  An  LEA  wants  to  receive  both 
an  emergency  and  a  modernization  grant  for 
one  school  that  has  a  failing  rocf  and  that 
also  needs  significant  classroom 
modernization.  The  LEA  would  submit  an 
emergency  repair  grant  application  to  address 
the  roof  issues  and  a  separate  modernization 


application  to  request  funds  to  renovate 
classroom  space. 

2.  An  LEA  has  five  schools  and  seeks 
emergency  grants  to  replace  a  roof  and  a 
boiler  in  one  school  and  to  replace  windows 
in  a  second  school.  It  should  submit  two 
applications — one  for  each  of  the  two  school 
facilities. 

3.  An  LEA  has  one  school  that  has  several 
conditions  that  need  to  be  corrected — a 
failing  roof,  aging  windows  that  impair  the 
efficiency  of  the  heating  system,  and  asbestos 
in  floor  tiles.  The  LEA  may  submit  a  single 
application  for  all  of  these  conditions  or 
separate  emergency  repair  grant  applications 
for  each  condition,  if  the  LEA  judges  that 
they  present  varying  degrees  of  urgency. 

(b)  An  application  must — 

(1)  Contain  the  information  required 
in  §§  222.184  through  222.186.  as 
applicable,  and  in  any  application 
notice  that  the  Secretary  may  publish  in 
the  Federal  Register;  and 

(2)  Be  timely  filed  in  accordance  with 
the  provisions  of  the  Secretary's 
application  notice. 

(Authority:  20  U.S.C.  7707(b)) 

§222.184    What  information  must  an 
application  contain? 

An  application  for  an  emergency  or 
modernization  grant  must  contain  the 
following  information: 

(a)  The  name  of  the  school  facility  the 
LEA  is  proposing  to  repair,  construct,  or 
modernize. 

(b)(1)  For  an  applicant  under  section 
8003(b)  of  the  Act,  the  number  of 
federally  connected  children  described 
in  section  8003(a)(1)  enrolled  in  the 
school  facility,  as  well  as  the  total 
enrollment  in  the  facility,  for  which  the 
LEA  is  seeking  a  grant:  or 

(2)  For  an  applicant  under  section 
8002  of  the  Act,  the  total  enrollment 
(hased  on  the  fall  State  count  date)  for 
the  preceding  year  in  the  LEA  and  in  the 
school  facility  for  which  the  LEA  is 
seeking  a  grant. 

(c)  An  identification  of  the  LEA's 
interest  in,  or  authority  over,  the  school 
facility  involved,  such  as  an  ownership 
interest  or  a  lease  arrangement. 

(d)  The  original  construction  date  of 
the  school  facility  that  the  LEA  proposes 
to  renovate  or  modernize. 

(e)  The  dates  of  any  major  renovations 
of  that  school  facility  and  the  areas  of 
the  school  covered  by  the  renovations. 

(f)  The  proportion  of  Federal  acreage 
within  the  geographic  boundaries  of  the 
LEA. 

(g)  Fiscal  data  including  the  LEA's — 

(1)  Maximum  bonding  capacity; 

(2)  Amount  of  bonded  debt; 

(3)  Total  assessed  value  of  real 
property  for  school  purposes: 

(4)  State  average  assessed  value  per 
pupil  of  real  property  that  was  taxed  for 
school  purposes; 


(5)  Local  real  property  tax  levy,  in 
mills  or  dollars,  that  was  used  for 
capital  expenditures:  and 

(6)  Sources  of  funds  available  for  the 
proposed  project. 

(h)  A  description  of  the  need  for  funds 
and  the  proposed  project  for  which  a 
grant  under  this  subpart  would  be  used, 
including  a  cost  estimate  for  the  project. 

(i)  Applicable  assurances  and 
certifications  identified  in  the  approved 
grant  application  package. 

(Authority:  20  U.S.C.  7707(b)) 

§222.185    What  additional  information 
must  be  included  in  an  emergency  grant 
application? 

In  addition  to  the  information 
specified  in  §  222.184,  an  application 
for  an  emergency  grant  must  contain  the 
following: 

(a)  A  description  of  the  deficiency 
that  poses  a  health  or  safety  hazard  to 
occupants  of  the  facility. 

(b)  A  description  of  how  the 
deficiency  adversely  affects  the 
occupants  and  how  it  will  be  repaired. 

(c)  A  statement  signed  by  an 
appropriate  local  official,  as  defined 
below,  that  the  deficiency  threatens  the 
health  and  safety  of  occupants  of  the 
facility  ur  prevents  the  use  of  the 
facility.  An  appropriate  local  official 
may  include  a  local  building  inspector, 
a  licensed  architect,  or  a  licensed 
structural  engineer.  An  appropriate 
local  official  may  not  include  a  staff 
person  of  the  applicant  LEA. 

(.•\uthority:  20  U.S.C.  7707  (b)) 

§222.186    What  additional  information 
must  be  included  in  a  modernization  grant 
application? 

In  addition  to  the  information 
specified  in  §  222.184.  an  application 
for  a  modernization  grant  must  contain 
a  description  of — 

(a)  The  need  for  modernization:  and 

(b)  How  the  applicant  will  use  funds 
received  under  this  program  to  address 
the  need  referenced  in  paragraph  a  of 
this  section. 

(Authority:  20  U.S.C.  7707(b)) 

§  222.1 87    Which  year's  data  must  an  SEA 
or  LEA  provide? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Secretary  will 
determine  eligibility  under  this 
Discretionary  Program  based  on  student 
and  fiscal  data  for  each  LEA  from  the 
fiscal  year  preceding  the  fiscal  year  for 
which  the  applicant  is  applying  for 
funds. 

(b)  If  satisfactory  fiscal  data  are  not 
available  from  the  preceding  fiscal  year, 
the  Secretan,'  will  use  data  from  the 
most  recent  fiscal  vear  for  which  data 
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that  are  satisfacton'  to  the  Secretarv  are 
available. 

(Authority:  20  U.S.C.  7707(b)) 
How  Grants  Are  Made 

§222.188    What  priorities  may  the 
Secretary  establish? 

In  any  given  year,  the  Secretarv  may 
assign  extra  weight  for  certain  facilities 
systems  or  emergency  and 
modernization  conditions  bv  identifying 
the  systems  or  conditions  and  their 
assigned  weights  in  a  notice  pubhshed 
in  the  Federal  Register. 

(Authority:  20  U.S.C.  7707(b)) 

§  222.189    What  funding  priority  does  the 
Secretary  give  to  applications? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Secretary  gives 
funding  priority  to  applications  in  the 
following  order: 

(1)  First  priority  is  given  to 
applications  described  under  §222.177 
and.  among  those  applicants  for 
emergency  grants,  priority  is  given  to 
applications  based  on  a  rank  order  of 
the  application  quality  factors 
referenced  in  §  222.190.  including  the 
severity  of  the  emergency. 

(2)  After  all  eligible  first-priority 
applications  are  funded,  second  prinritv 
is  given  to  applications  described  under 
§§  222.178  and  222.179  and,  among 
those  applicants  for  emergencv  grants, 
priority  is  given  to  applications  based 
on  a  rank  order  of  the  application 
quality  factors  referenced  in  §  222  190. 
including  the  severity  of  the  emergency. 

(3)  Third  priority  is  given  to 
applications  described  under  §  222.180 
and,  among  those  applicants  for 
modernization  grants,  prioritv  is  given 
to  applications  based  on  a  rank  order  of 
the  application  quality  factors 
referenced  in  §  222.190.  including  the 
severity  of  the  need  for  modernization. 

(4)  Fourth  priority  is  given  to 
applications  described  under  §§  222.181 
and  222.182  and,  among  those 
applicants  for  modernization  grants, 
priority  is  given  to  applications  based 
on  a  rank  order  of  the  application 
quality  factors  referenced  in  §  222.190, 
including  the  severity  of  the  need  for 
modernization. 

(b)(1)  The  Secretary  makes  awards  in 
each  priority  described  above  until  the 
Secretary'  is  unable  to  make  an 
approvable  award  in  that  priority. 

(2)  If  the  Secretary  is  unable  to  fund 
a  full  project  or  a  viable  portion  of  a 
project,  the  Secretary  may  continue  to 
fund  down  the  list  of  high-ranking 
applicants  within  a  priority. 

(3)  The  Secretary-  applies  any 
remaining  funds  to  awards  in  the  next 
priority. 


(4)  If  an  applicant  does  not  receive  an 
emergency  or  modernization  grant  in  a 
fiscal  year,  the  Secretary  will,  subject  to 
the  availability  of  funds  and  to  the 
priority  and  award  criteria,  consider 
that  application  in  the  following  year 
along  with  the  next  fiscal  year's  pool  of 
applications. 

Example:  The  first  five  applicants  in 
priority  one  have  been  funded.  Three 
hundred  thousand  dollars  remain  available. 
Three  unfunded  applications  remain  in  that 
priority.  Application  #6  requires  a  minimum 
of  $500,000,  application  #7  requires 
$400,000.  and  application  #8  requires 
$.300,000  for  a  new  roof  and  $150,000  for 
related  wall  and  ceiling  repairs.  Applicant  #8 
agrees  to  accept  the  remaming  $300,000  since 
the  roof  upgrade  can  be  separated  into  a 
viable  portion  of  applicant  #8's  total  proiect. 
Applications  #6  and  #7  will  be  retained  for 
consideration  in  the  next  fiscal  year  and  will 
compete  again  with  that  fiscal  year's  pool  of 
applicants.  Applicant  #8  will  have  to  submit 
a  new  application  in  the  next  fiscal  vear  if 
it  wishes  to  be  considered  for  the  unfunded 
portion  of  the  current  year's  application. 

(Authority:  20  U.S.C.  7707(b)) 

§222.190    How  does  the  Secretary  rank 
and  select  applicants? 

(a)  To  the  extent  consistent  with  these 
regulations  and  section  8007(b)  of  the 
Act.  the  Secretary  will  follow  grant 
selection  procedures  that  are  specified 
in  34  CFR  75.215  through  75.222.  In 
general  these  procedures  are  based  on 
the  authorizing  statute,  the  selection 
criteria,  and  any  priorities  or  other 
applicable  requirements  that  have  been 
published  in  the  Federal  Register. 

(b)  In  the  event  fifties  in  numeric 
ranking,  the  Secretary  may  consider  as 
tie-breaking  factors:  the  severity  of  the 
emergency  or  the  need  for 
modernization;  for  applicants  under 
section  8003  of  the  Act.  the  numbers  of 
federally  connected  children  who  will 
benefit  from  the  project:  or  for 
applicants  under  section  8002  of  the 
Act,  the  numbers  of  children  who  will 
benefit  from  the  project;  the  AXTP 
compared  to  the  LEA's  State  average; 
and  available  resources  or  non-Federal 
funds  available  for  the  grant  project. 

(AuthoriU-:  20  U.S.C.  7707(bl) 

§222.191     What  ts  the  maximum  award 
amount? 

(a)  Subject  to  anv  applicable 
contribution  requirements  as  described 
in  §§  222,192  and  222.193.  the 
procedures  in  §§  75.231  through  75.236, 
and  the  provisions  in  paragraph  (b)  of 
this  section,  the  Secretary  may  fund  up 
to  100  percent  of  the  allow-able  costs  in 
an  approved  grantee's  proposed  project. 

(b)  An  award  amount  may  not  exceed 
the  difference  between — 


(1)  The  cost  of  the  proposed  project; 
and 

(2)  The  amount  the  grantee  has 
available  or  will  have  available  for  this 
purpose  from  other  sources,  including 
local.  State,  and  other  Federal  funds. 

(Authority:  20  U.S.C.  7707(b)) 

§  222.1 92    What  local  funds  may  be 
considered  as  available  for  this  project? 

To  determine  the  amount  of  local 
funds  that  an  LEA  has  available  under 
§  222.191(b)(2)  for  a  project  under  this 
program,  the  Secretary  will  consider  as 
available  all  LEA  funds  that  may  be 
used  for  capital  expenditures  except 
$100,000  or  ten  percent  of  the  average 
annual  capital  expenditures  of  the 
applicant  for  the  three  previous  fiscal 
years,  whichever  is  greater. 

(Authority:  20  U.S.C.  7707(b)) 

§222.193     What  other  limitations  on  grant 
amounts  apply? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §222.191,  the 
amoimt  of  funds  provided  under  an 
emergency  grant  or  a  modernization 
grant  awarded  under  this  subsection  to 
an  eligible  LE.^  is  subject  to  the 
following  limitations: 

(1)  The  award  amount  may  not  be 
more  than  50  percent  of  the  total  cost  of 
an  approved  project. 

(2)  The  total  amount  of  grant  funds 
may  not  exceed  four  million  dollars 
during  any  four-year  period. 

Example:  An  LEA  that  is  awarded  $4 
million  dollars  in  the  first  year  may  not 
receive  any  additional  funds  for  the 
following  three  years. 

(b)  Emergency  or  modernization 
grants  to  LEAs  with  no  practical 
capacity  to  issue  bonds  as  defined  in 
§222.176  are  not  subject  to  the  award 
limitations  described  in  paragraph  (a)  of 
this  section. 

(Authority:  20  U.S.C.  7707(b)) 

§222.194     Are    In-kind  '  contributions 
permissible? 

'.aj  LEAs  that  are  subject  to  the 
applicable  matching  requirement 
described  in  §  222.193(a)  may  use 
allowable  third  party  in-kind 
contributions  as  defined  below  to  meet 
the  requirements. 

(b)  Third  party  in-kind  contributions 
mean  property  or  ser\'ices  that  benefit 
this  grant  program  and  are  contributed 
by  non-Federal  third  parties  without 
charge  to  the  grantee  or  bv  a  cost-tvpe 
contractor  under  the  grant  agreement. 

(c)  The  provisions  of  34  CFR  80,24 
govern  the  allowabilitv  and  valuation  of 
in-kmd  contributions,  except  that  it  is 
permissible  for  a  third  party  to 
contribute  real  property  to  a  grantee  for 
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a  project  under  this  program,  so  long  as 
no  Federal  funds  are  spent  for  th(> 
acquisition  of  real  property. 

l.\uthoritv:  20  U-S.C;   7707(b)) 

Conditions  and  Requirements  Grantees 
Must  Meet 

§  222.195    How  does  ttie  Secretary  make 
funds  available  to  grantees? 

The  SecTetarv  makes  funds  a\'ailable 
to  a  grantee  during  a  proHH  t  p'-riod 
u.^ing  the  follownig  prortMiun' 

(a)  Upon  final  approval  of  the  grant 
proposal,  the  Secretary  authorizes  a 
project  period  of  up  to  60  months  based 
upon  the  nature  of  the  grant  proposal 
and  the  time  needed  to  complete  the 
project, 

bj  The  Secretary  then  initially  makes 
avadahle  to  the  grantee  10  percent  of  the 
total  award  amount, 

(c)  After  the  grantee  submits  a  copy  of 
the  emergency  or  modernization 
contract  appr()\('d  b\'  the  grantee's 


governing  board,  the  Secretary  makes 
a\ailable  80  percent  of  the  total  award 
amount  to  a  grantee, 

(d)  The  Secretary  makes  available  up 
to  the  remaining  10  percent  of  the  total 
award  amount  to  the  grantee  after  the 
grantee  submits  a  statement  that — 

(1)  Details  any  earnings,  savings,  or 
interest; 

(2)  Certifies  that— 

(i)  The  project  is  fully  completed;  and 
(ii)  All  the  awarded  funds  have  been 
spent  for  grant  purposes;  and 

(3)  Is  signed  by  the — 

(i)  Chairperson  of  the  governing 
board; 

(ii)  Superintendent  of  schools;  and 
(iii)  Architect  of  the  project. 

(Authority:  20  U,S.C.  7707(b)) 

§222.196     What  additional  construction 
and  legal  requirements  apply? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  grantee  under  this 
program  must  comply  with — 


(1)  The  general  construction  legal 
requirements  identified  in  the  grant 
application  assurances; 

(2)  The  prevailing  wage  standards  in 
the  grantee's  locality  that  are  established 
by  the  Secretary  of  Labor  in  ac:cordance 
w-ith  the  Davis-Bacon  Act  {40  IJ.S.C. 
276a,  et  seq.):  and 

(3)  All  relevant  Federal.  State,  and 
local  environmental  laws  and 
regulations, 

(b)  A  grantee  that  qualifies  for  a  grant 
because  it  enrolls  a  high  proportion  of 
federally  connected  children  who  reside 
on  Indian  lands  is  considered  to  receive 
a  grant  award  primarily  for  the  benefit 
of  Indians  and  must  therefore  comply 
with  the  Indian  preference  requirements 
of  section  7(b)  of  the  Indian  Self- 
Determination  Act, 

(Authority:  20  L,S,C,  7707lbl  and  1221e-3) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.305G,  84.305H,  84.305K, 
84.305M,  and  84.305E] 

Institute  of  Education  Sciences;  Notice 
Inviting  Applications  for  Grants  To 
Support  Education  Research  for  Fiscal 
Year  (FY)  2004 

summary:  The  Director  of  the  Institute  of 
Education  Sciences  (Institute) 
announces  five  FY  2004  competitions 
for  grants  to  support  education  research. 
The  Director  takes  this  action  under  the 
Education  Sciences  Reform  Act  of  2002 
(Act),  Title  I  of  Pub,  L.  107-279.  The 
intent  of  these  grants  is  to  provide 
national  leadership  in  e.xpanding 
fundamental  knowledge  and 
understanding  of  education  from  early 
childhood  education  through 
postsecondary  studv. 
SUPPLEMENTARY  INFORMATION: 

Mission  of  Institute:  A  central  purpose 
of  the  Institute  is  to  provide  parents, 
educators,  students,  researchers, 
policymakers,  and  the  general  public 
with  reliable  information  about 
education  practices  that  support 
learning  and  improve  academic 
achievement  and  access  to  education 
opportunities  for  all  students.  In 
carrying  out  its  mission,  the  Institute 
provides  support  for  programs  of 
research  in  areas  of  demonstrated 
national  need. 

Competitions  in  this  notice:  The 
Institute  currently  plans  to  support  the 
following  competitions  in  FY  2004: 

•  Reading  Comprehension  and 
Reading  Scale-up  Research: 

•  Cognition  and  Student  Learning 
Research; 

•  Mathematics  and  Science  Education 
Research; 

•  Teacher  Quality  Research;  and 

•  Research  on  Education  Finance, 
Leadership,  and  Management. 

Additional  competitions  for  FY  2004 
may  be  announced  later. 

Eligible  Applicants:  Applicants  that 
have  the  ability  and  capacity  to  conduct 
scientifically  valid  research  are  eligible 
to  apply.  Eligible  applicants  include, 
but  are  not  limited  to,  non-profit  and 
for-profit  organizations  and  public  and 
private  agencies  and  institutions,  such 
as  colleges  and  universities. 

Request  for  Applications  and  Other 
Information:  Information  regarding 
program  and  application  requirements 
for  each  of  the  Institute's  competitions 
is  contained  in  the  applicable  Request 
for  Applications  package  (RFA),  which 
will  be  available  at  the  following  Web 
site:  http://www.ed.gov/programs/ 
edresearch  /applican  i.  h  tml. 


The  RFAs  will  be  available— 

(1)  On  or  before  October  22,  2003,  for 
Cognition  and  Student  Learning 
Research;  Mathematics  and  Science 
Education  Research;  Teacher  Quality 
Research;  and  Reading  Comprehension 
and  Reading  Scale-up  Research;  and 

(2)  On  or  before  November  14,  2003, 
for  Reseeirch  on  Education  Finance, 
Leadership  and  Management. 

Interested  potential  applicants  should 
periodically  check  the  Institute's  Web 
site. 

Information  regarding  selection 
criteria  and  review  procedures  will  also 
be  posted  at  this  Web  site. 

Fiscal  Information:  Although 
Congress  has  not  enacted  a  final 
appropriation  for  FY  2004,  the  Institute 
is  inviting  applications  for  these 
competitions  now  so  that  it  may  be 
prepared  to  make  awards  following  final 
action  on  the  Department's 
appropriation  bill.  The  President's 
Budget  for  the  Institute  for  FY  2004 
includes  sufficient  funding  for  all  of  the 
competitions  included  in  this  notice. 
The  actual  award  of  grants  is  pending 
the  availability  of  funds. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  77,  80,  81,  82.  85.  86 
(part  86  applies  only  to  Institutions  of 
Higher  Education),  97,  98,  and  99.  In 
addition  34  CFR  part  75  is  applicable, 
except  for  the  provisions  in  34  CFR 
75,100,  75, 101(b),  75,102,  75,103, 
75,105,  75.109(a),  75.200,  75.201, 
75.209,  75.210,  75.211,  75.217,  75.219, 
75,220  and  75,230, 

Performance  Measures 

To  evaluate  the  overall  success  of  its 
education  research  program,  the 
Institute  of  Education  Sciences  annually 
assesses  the  quality  and  relevance  of 
newly  funded  research  projects,  as  well 
as  the  quality  of  research  publications 
that  result  from  its  funded  research 
projects.  Two  indicators  address  the 
quality  of  new  projects.  First,  an 
external  panel  of  eminent  senior 
scientists  reviews  the  quality  of  a 
randomly  selected  sample  of  newly 
funded  research  applications,  and  the 
percentage  of  new  projects  that  are 
deemed  to  be  of  high  quality  is 
determined.  Second,  because  much  of 
the  Institute's  work  focuses  on  questions 
of  effectiveness,  newly  funded 
applications  ar^  evaluated  to  identify 
those  that  address  causal  questions  and 
then  to  determine  what  percentage  of 
those  projects  use  randomized  field 
trials  to  answer  the  causal  questions.  To 
evaluate  the  relevance  of  newly  funded 
research  projects,  a  panel  of  experienced 


education  practitioners  and 
administrators  reviews  descriptions  of  a 
randomly  selected  sample  of  newly 
funded  projects  and  rates  the  degree  to 
which  the  projects  are  relevant  to 
educational  practice. 

Two  indicators  address  the  quality  of 
new  research  publications,  both  print 
and  web-based,  which  are  the  products 
of  funded  research  projects.  First,  an 
external  panel  of  eminent  scientists 
reviews  the  quality  of  a  randomly 
selected  sample  of  new  publications, 
and  the  percentage  of  new  publications 
that  are  deemed  to  be  of  high  quality  is 
determined.  Second,  publications  that 
address  causal  questions  are  identified, 
and  are  then  reviewed  to  determine  the 
percentage  that  employ  randomized 
experimental  designs.  As  funded 
research  projects  are  completed,  the 
Institute  will  subject  the  final  reports  to 
similar  reviews. 

To  evaluate  impact,  the  Institute 
surveys  a  random  sample  of  K-16 
polic\Tnakers  and  administrators  once 
every  3  years  to  determine  the 
percentage  who  report  routinely 
considering  evidence  of  effectiveness 
before  adopting  educational  products 
and  approaches. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  (Pub.  L.  106-107) 
encourage  us  to  undertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts,  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  to 
the  FY  2004  competitions  be  submitted 
electronically  to  the  following  Web  site: 
http://ies.constellagroup.com . 

Information  on  the  software  to  be 
used  in  submitting  applications  will  be 
available  at  the  same  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

contact  person  and  the  deadline  for 
receipt  of  applications  associated  with  a 
particular  program  of  research  is  listed 
in  the  following  chart  and  in  the  RFA 
that  will  be  posted  at,  http:// 
vvww,  ed.gov/programs/edresearch  / 
applicant.html. 
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CFDA  number  and  program  of  research 


Deadline  for 

receipt  o' 
applications 


84.305G    Reading  Comprehension  and  Reading     January  8.  2004  . 

Scale-up  Research. 
84.305H    Cognition    and    Student    teaming    Re-     Januao,  6   2004  . 

search. 
84  305K    Mathematics    and    Science    Education     Januar\  &   2004  . 

Research. 

84  305 M    Teacher  Quaht>  Research  January  8.  2004  . 

84.305E    Research  on  Education  Finance.  Lead-     February  5.  2004 

ership.  and  Management  , 


f-O'  'ylhe'  I'^tcmatio'^  cc^tact 


Elizabeth  Albro.  E-mail:  eUzabeth.albro@ed.gov. 

ElizaDet^  Ait-'c   E-"na'i    e'zabet'-  a't'C'Seo  gov 

He-di  Scf^^eina'ube'— E-"-.a!    neo  scab  -^-a'^^e-^ez  oov 


Harold  Hirrimeitarb — E-mail    ^^a'c-c  ^  ~ 
Jon  Oberg — E-maii:  jon.oberg^eea  go\ 


"•e  'aTt^eo  jc. 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disahilities  may 
ohtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  Howpver.  the  Department  is 
not  able  to  reproduce  in  an  alternative 


format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http ://wv^-w.ed .gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)512-1530. 


Note:  The  official  version  of  this  document 
:^  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  9501  et  seq. 
(the  "Education  Sciences  Reform  Act  of 
2002".  Title  1  of  Public  Law  107-279, 
Novembers,  2002). 

Datpd-  nrfnhpr  I"    2003. 

Grover  |    Whitehurst. 

Director,  Institute  of  Education  Sciences. 
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Title  3— 

The  President 


Proclamation  7723  of  October  17.  2003 
National  Forest  Products  Week.  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  forests  are  a  source  of  pride  for  our  Nation.  Thev  benefit  manv  Americans 
who  depend  on  healthy  forests  for  their  livehhoods  and  quaht\  of  life. 
As  we  celebrate  National  Forest  i'rofiuitv  Wt-tA.  we  recognize  the  inifmrt^in;  i- 
of  our  forest  resources.  We  remain  t  unimitted  to  sound,  commonsense,  forest 
management 

Beyond  then  scenic  beauty.  o\n  inre^ts  are  vital  to  our  economy  and  our 
wav  of  life.  Numerous  jobs  in  the  manufacturing  and  construction  industries, 
as  well  as  in  the  forest  products  industries,  rely  on  the  health  and  sustain- 
ability  of  our  forests.  Forests  [jku  ide  lumber  for  building  our  homes,  they 
provide  paper  for  publishing  our  books  and  newspapers,  and  forests  are 
the  source  of  many  other  wood  and  paper  products  that  Americans  use 
every  day. 

We  have  a  responsibility  to  maintain  the  health  and  productivity  of  our 
forests.  In  the  past,  forests  have  been  spoiled  by  overgrowth,  decimated 
by  insects  and  disease,  and  devastated  by  wildfires.  My  Administration's 
Healthy  Forests  Initiative  wfl!  h>'\p  prevent  this  kind  of  destruction.  Aided 
by  this  Initiative,  we  treateci  ntMr!\  J.  B  million  acres  of  forests  during  the 
last  fiscal  year  to  reduce  daiigerou'-  o\  ergrowth  and  restore  forest  health. 
This  is  more  than  double  the  number  of  acres  that  were  treated  3  years 
ago.  My  Administration  is  also  committed  to  fulfilling  the  promise  of  the 
1994  Northwest  Forest  Plan  to  protect  our  most  sensitive  forest  areas,  while 
supporting  a  viable  forest  products  industry  and  jobs  in  rural  America. 
By  encouraging  active  forest  management  and  sustainable  timber  harvesting. 
wp  strengthen  our  economv  and  ensure  the  lasting  beauty  of  our  woodlands. 

Recognizing  the  import, -.r.;  e  of  our  forests  in  ensuring  the  long-term  welfare 
of  our  Nation,  ttie  Congress,  bv  Public  Law  86-753  (36  U.S.C.  123).  as 
amended,  has  designated  the  week  beginning  on  the  third  Sunday  in  October 
of  each  vear  as  "National  Fores!  Products  Week"  and  has  authorized  and 
requested  the  President  to  issue  ,i  [irorlamation  in  observance  of  this  week. 

(,EC)R(;H  \V    Bl'.sli,  President  of  the  United  States 


NOW.  THEREFORE, 

of  America,  do  herei)\    piroc  lain 
National   Forest  Products  Week 


Ottobei    1'^  through  October  25,  2003.  as 
I   .  >-.!i  upon  all  Americans  to  obser\e  this 


week  \v!'h.  ripprojinate  t  ert^monies  and  activities. 


I 
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IN  WITNESS  W^HEREOF,  1  havp  hereunto  set  my  hand  this  seventeenth 
day  of  October  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independent  e  ot  the  1  'nited  States  of  .America  the  two  hundred  and  twenty- 
eighth. 


!-'ilf(i   1021-0.!.  9  20  dm] 
Biiling  code   1!<)=S--()1-P     • 
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Proclamation  7724  of  October  18.  2003 


National  Character  Counts  Week.  2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Many  of  our  society's  most  cherished  values,  such  as  equal  treatment  for 
fellow  citizens  and  respect  for  the  law.  depend  in  practice  on  individual 
character.  During  National  Character  Counts  Week,  we  recognize  the  impor- 
tance that  good  character  has  played  in  our  history,  celebrate  the  great 
character  exhibited  by  our  citizens,  and  reaffirm  our  commitment  to  pro- 
moting the  values  that  will  ensure  a  better  future  for  all. 

Throughout  history,  we  see  numerous  examples  of  character  in  action.  Great 
social  reformers  like  Harriet  Tubman.  Frederick  Douglass,  and  Susan  B. 
Anthony  demonstrated  courage  and  resolve  when  they  stood  firm  in  the 
face  of  injustice  and  acted  to  right  societal  wrongs.  Similarly,  leaders  like 
Abraham  Lincoln  and  Franklin  Roosevelt,  were  able  to  guide  our  Nation 
through  critical  periods  because  of  their  strong  personal  convictions  and 
sense  of  moral  clarity.  Today,  these  and  other  heroes  of  history  inspire 
us  to  pursue  virtue  and  character  in  mir  own.  lives. 


n   the  great 


Since  the  terrorist  attacks  of  Sejiteniber  li.  2UU1.  we  have  see 
character  of  oiii  Nation  m  the  hearts  and  souls  of  our  citizens  and  soldiers, 
and  in  countless  acts  of  kmdness.  generosity,  and  sacrifice.  To  sustam  this 
spirit  and  continue  to  improve  our  society,  we  must  promote  a  culture 
of  service,  citizenship,  and  responsibility  in  our  Nation.  Through  the  I'SA 
Freedom  Corps,  my  Administration  is  offering  opportunities  for  citizens 
to  give  back  to  their  communities,  helping  millions  of  Americans  meet 
vital  needs  as  active  and  engaged  citizens  in  our  democratic  society. 

The  development  of  character  and  citizenship  has  always  bean  a  primary 
goal  of  America's  schools.  Today,  it  is  more  important  than  ever  that  we 
educate  our  young  people  to  be  knowledgeable,  compassionate,  and  involved 
citizens  of  a  free  society.  Sirice  2002.  47  State  education  agencies  and 
local  school  districts  have  received  grants  to  implement  character  education 
programs.  These  grants  help  schools  work  with  students,  parents,  and  com- 
munity organizations  to  effectively  teach  universal  values  such  as  respect, 
honesty,  and  tolerance. 

This  week,  I  urge  all  Americans  to  join  me  in  promoting  good  character 
in  America.  By  teaching  these  values  to  our  children  and  living  by  these 
values  in  our  own  lives,  we  can  build  a  future  of  hope,  compassion,  and 
opportunity  for  all. 

NOW,  THEREFORE,  I.  GEORGE  W.  BISH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  19  through 
October  25,  2003,  as  National  Character  Counts  Week.  I  call  upon  public 
officials,  educators,  librarians,  parents,  students,  and  all  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  ceremonies,  activities, 
and  programs. 
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IN  WITNESS  WHEREOF,  I  hd\  e  hereunto  set  my  hand  this  eighteenth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 
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RULES  GOING  INTO 
EFFECT  OCTOBER  22, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  Bartlett  pears  grown 

in — 

Oregon  and  Washington; 
published  10-21-03 
Prunes  (dned)  produced  in — 

Califomia:  published  9-22-03 
COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 
Export  administration 

regulations; 

Kazakhstan;  Nuclear 
Suppliers  Group; 
published  10-22-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Ceftiofur  crystalline  free  acid 
injection;  published  10-22- 
03 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  determination; 
published  10-22-03 

SOOAL  SECURITY 
ADMINISTRATION 

Organization  and  procedure: 
Freedom  of  Infonmation  Act; 
implementation;  published 
10-22-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Cessna;  published  10-21-03 
Turbomeca  S.A.;  published 
9-17-03 

Standard  instrument  approach 
procedures;  published  10- 
22-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Entity  classification  changes; 
special  rule  for  foreign 
eligible  entities;  published 
10-22-03 


COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation,  | 
Advisory  Council 

Histonc  properties  protection; 
comments  due  by  10-27-03; 
published  9-25-03  [Ff?  03- 
24202]  j 

AGRICULTURE  I 

DEPARTMENT  _  | 

Agricultural  Marketing 
Service 

Cotton  research  and      | 
promotion  order: 
Program  review;  comments 

due  by  10-27-03, 

published  8-26-03  [PR  03- 

21788] 

AGRICULTURE  i 

DEPARTMENT  } 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Ruminants:  pnvately  owned 
quarantine  facilities 
standards:  comments  due 
by  10-27-03;  published  8- 
28-03  [FR  03-21857] 

AGRICULTURE  j 

DEPARTMENT  ' 

Food  and  Nutrition  Service 

Food  stamp  and  food 
distnbution  program: 
Maximum  excess  shelter 
expense  deduction; 
benefits  ad)ustment: 
comments  due  by  10-28- 
03;  published  8-29-03  [FR 
03-22144] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE- 15:  annual  survey  of 

foreign  direct  investment 

in  U.S.;  comments  due  by 

10-28-03;  published  8-29- 

03  [FR  03-22074] 
BE-85;  quarterly  survey  of 

financial  services 

transactions  between  U.S. 

financial  services 

providers  and  unaffiliated 

foreign  persons, 

comments  due  by  10-28- 

03:  published  8-29-03  [FR 

03-22140] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fishenes — 

Atlantic  surfclam  and 
ocean  quahog; 


comments  due  by  10- 
27-03:  published  9-25- 
03  [FR  03-24250] 
West  Coast  States  and 

Westem  Pacific 

fishenes — 

Northern  Mariana  Islands 
Exclusive  Economic 
Zone:  bottomfish  fishery 
resources;  comments 
due  by  10-27-03; 
published  9-23-03  [FR 
03-24115] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 

comments  due  by  10-27-03; 

published  9-25-03  [FR  03- 

24058] 
DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Share-in-savings  contracting; 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24855] 

Unique  contract  and  order 
identifier  numbers; 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24584] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  rate  and  corporate 
regulation  filings: 

Virginia  Electric  &  Power 
Co   et  al.;  Open  for 
comments  until  further 
notice;  putHished  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs — 

Ohio;  comments  due  by 
10-30-03:  published  9- 
30-03  [FR  03-24776] 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Arizona:  comments  due  by 
10-29-03;  published  9-29- 
03  [FR  03-24557] 
California;  comments  due  by 
10-29-03;  published  9-29- 
03  [FR  03-24558] 
Texas:  comments  due  by 
10-30-03;  published  9-30- 
03  [FR  03-24553] 

Environmental  statements; 
availability,  etc.: 

Coastal  nonpoint  pollution 
control  program — 

Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Diflubenzuron;  comments 

due  by  10-27-03; 

published  a-27-03  [FR  03- 

21935] 
Flumioxazin;  comments  due 

by  10-27-03;  published  8- 

27-03  [FR  03-21662] 
Thiamethoxam;  comments 

due  by  10-27-03; 

published  8-27-03  [FR  03- 

21783] 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  comments  due 
by  10-27-03;  published 
9-26-03  [FR  03-24410] 
National  priorities  list 
update;  comments  due 
by  10-27-03;  published 
10-7-03  [FR  03-25402] 
Water  pollution  control: 
Ocean  dumping;  site 
designations- 
Long  Island  Sound.  CT; 
comments  due  by  10- 
27-03;  published  9-12- 
03  [FR  03-22645] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Farmers,  ranchers  and 
aquatic  producers  or 
harvesters:  eligibility  and 
scope  of  financing; 
comments  due  by  10-29- 
03:  published  7-29-03  [FR 
03-19208] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  Mexico;  comments  due 

by  10-27-03;  published  9- 

17-03  [FR  03-23631] 
Radio  stations;  table  of 
assignments: 
Illinois;  comments  due  by 

10-30-03;  published  10-2- 

03  [FR  03-24940] 
Indiana;  comments  due  by 

10-27-03;  published  10-2- 

03  [FR  03-24939] 
Texas;  comments  due  by 

10-30-03;  published  9-19- 

03  [FR  03-23926] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Share-in-savings  contracting; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24855] 
Unique  contract  and  order 

identifier  numbers; 
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comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24584] 
HEALTH  AND  HUMAN 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S. C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  98-062-3] 

Update  of  Nursery  Stock  Regulations; 
Correction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule:  correction. 

SUMMARY:  We  are  correcting  an  error  in 

the  rule  portion  of  a  final  rule  that 
amended  the  regulaUons  for  importing 
nurserv  stock  to  reqWI-e  additional 
certifications  for  imported  niger  seed 
and  lilac,  to  reflect  changes  in  plant 
taxonomy  and  pest  distributions,  and  to 
make  various  changes  to  the 
requirements  for  postentr\'  quarantine  of 
imported  plants.  The  final  rule  was 
published  in  the  Federal  Register  on 
August  20.  2003.  and  was  effective  on 
September  19.  200:T 
EFFECTIVE  DATE:  September  IP.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
William  Thomas.  Import  Specialist. 
Phvtosanitarv  Issues  Management  Team. 
PPQ.  APHIS."  4 700  River  Road  Unit  140. 
Riverdale.  MD  20737-1236;  (301)  734- 
5214. 

SUPPLEMENTARY  INFORMATION:  On  August 
20.  2003.  we  published  in  the  Federal 
Register  (68  FR  50039-50048.  Docket 
No.  98-062-2)  a  final  rule  that  amended 
the  regulations  for  importing  nurserv 
stock  to  require  additional  certifications 
for  imported  niger  seed  and  lilac,  to 
reflect  changes  in  plant  taxonomv  and 
pest  distributions,  and  to  make  various 
changes  to  the  requirements  for 
postentry  quarantine  of  imported  plants. 

In  the  rule  portion  of  the  final  rule, 
§  319.37-8.  in  paragraph  (g).  we 
provided  an  address  in  Riverdale.  MD, 
to  which  requests  for  the  guidelines 


established  by  the  International  Plant 
Protection  Convention  of  the  United 
Nations'  Food  and  Agriculture 
Organization  for  conducting  pest  risk 
assessments  may  be  sent.  The  office  that 
handles  these  requests  has  been 
transferred  to  another  location,  but  we 
inadvertently  did  not  update  the 
address  in  the  final  rule.  This  document 
corrects  that  error. 

In  FR  Doc.  03-21304.  published  on 
August  20.  2003  [68  FR  50039-50048), 
make  the  following  correction:  On  page 
50047.  in  the  third  column,  in  §  319.37- 
8(g).  correct  "Permits  and  Risk 
Assessment.  Commodity  Risk  Analysis 
Branch.  4700  River  Road  Unit  133, 
Riverdale.  MD  20737"'  to  read  "Center 
for  Plant  Health  Science  and 
Technology.  Plant  Epidemiologv  and 
Risk  Assessment  Laboratar\',  1017  Main 
Campus  Drive,  Suite  2500,  Raleigh,  NC 
27606". 

Done  in  Washington,  DC,  this  17th  day  of 
October.  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

(FR  Doc.  03-26784  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3410- 34-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  801 
RIN  0580-AA57 

Official  Performance  Requirements  for 
Grain  Inspection  Equipment 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  final  rule, 

SUMMARY:  The  Grain  Inspection.  Packers 

and  Stockyards  Administration  (GIPSA) 
is  amending  the  regulations  under  the 
United  States  Grain  Standards  Act,  as 
amended,  entitled  Official  Performance 
Requirements  for  Grain  Inspection 
Equipment  by  removing  regulation  on 
tolerance  for  dividers.  This  change  is 
being  made  to  simplif>'  inspection 
regulations.  The  removed  section  has 
been  determined  to  be  unnecessary, 
since  testing  of  dividers  has  been 
modified  in  current  instructions  and 
directives  to  eliminate  testing  with  grain 
and  to  require  only  a  visual  condition 
examination  of  grain  dividers. 


DATES:  This  rule  is  effective  December 
22,  2003  without  further  action,  unless 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  are 
received  by  November  24,  2003.  If 
adverse  comments  are  received.  GIPSA 
will  publish  a  timelv  withdrawal  of  the 
rule  in  the  Federal  Register 
ADDRESSES:  Comments  or  notice  of 
intent  must  be  .sent  to  Tess  Butler. 
USDA.  GIPSA,  Room  1647-S.  STOP 
3604.  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604,  FAX  (202) 
690-2755.  All  comments  received  will 
be  made  available  for  public  inspection 
at  the  above  address  during  regular 
business  hours  (8  a.m.-3:30  p.m.) 
(7  CFR  T2-(b1!. 

FOR  FURTHER  INFORMATION  CONTACT;  John 

Giler,  Chief,  Policies  and  Procedures 
Branch  at  (202)  720-0252  or  e-mail; 
fohn.  C.  Gilpr@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Each  type 
(design)  of  grain  divider  receives  a 
thorough  laboratory  test  and  evaluation, 
prior  to  approval.  The  type  of  divider 
must  provide  a  statistically  unbiased 
division  of  the  sample  into 
representative  portions.  Representative 
portions  are  sub-samples  that  contain 
the  same  percentage  of  various 
components  as  the  sample  from  which 
they  are  taken.  Also,  for  ease  of  use. 
each  must  meet  criteria  for  accuracy  and 
repeatability  of  portion  weight 
delivered. 

Testing  of  each  individual  divider  on 
a  periodic  basis  at  field  locations  was 
intended  to  ensure  that  they  function 
properly.  After  receiving 
recommendations  from  a  task  force  on 
equipment  testing  requirements  and 
from  other  experienced  personnel. 
GIPSA  determined  that  field  testing 
dividers  with  grain  samples  to  evaluate 
the  weight  of  grain  delivered  to  each 
collection  pan  is  unnecessary.  It  was 
determined  that  the  test  was  actually  a 
user  adjustment  that  was  more 
appropriately  performed  as  a 
maintenance  function,  on  an  as  needed 
basis. 

Because  of  the  prior  laboratory' 
approval  testing,  testing  of  dividers  was 
modified  in  instructions  and  directives 
to  eliminate  testing  with  grain  and  to 
require  only  a  visual  condition 
examination  of  grain  dividers.  This 
practice  is  in  accord  with  the  visual 
examination  required  of  similar  kinds  of 
equipment  used  for  sampling  grain. 
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Executive  Order  12866 

The  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  This  action 
simplifies  the  regulations  concerning 
official  performance  requirements  for 
grain  inspection  equipment  by  removing 
unnecessary  language.  No  cost  to 
affected  entities  results  from  this  action. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  E.xecutive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  Act  provides  in  section  87g  that  no 
State  or  subdivision  may  require  or 
impose  any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act. 
Otherwise,  this  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

Donna  Reifschneider.  Administrator, 
GIPSA,  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  602' ef  seq). 
This  action  simplifies  the  regulations 
concerning  official  performance 
requirements  for  grain  inspection 
equipment  by  removing  unnecessary 
language  concerning  testing  of  dividers. 
There  currently  are  56  official  agencies, 
43  private.  7  States  and  6  delegated 
states  under  the  United  States  Grain 
Standards  Act.  Most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities.  Further  the 
regulations  are  applied  equally  to  all 
entities. 

Information  Collection  and 
Recordkeeping  Requirements 

Thi>  rule  contains  nn  iniormation 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  199,5.  (44  U.S.C.  3501, 
et  seq.) 

Background 

FGIS  is  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  dcjcument.  60  davs  after  the  date 


of  publication  in  the  Federal  Register 

unless  we  receive  written  comments  or 
written  notice  of  intent  to  submit 
comments  within  30  days  of  the  date  of 
publication  of  this  rule  in  the  Federal 
Register.  Adverse  comments  are 
comments  that  suggest  the  rule  should 
not  be  adopted  or  suggest  the  rule 
should  be  changed. 

If  we  receive  written  comments  or 
written  notice  of  intent  to  submit 
comments,  we  will  publish  a  notice  in 
the  Federal  Register  withdrawing  this 
rule  before  the  effective  date.  We  will 
then  publish  a  proposed  rule  for  public 
comment.  Following  the  close  of  that 
comment  period,  the  comments  will  be 
considered  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  comments  or  written  notice  of 
intent  to  submit  comments  within  30 
days  of  publication  of  this  direct  final 
rule,  this  final  rule  will  become  effective 
60  days  following  its  publication.  We 
will  publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  final  rule,  confirming  that  it 
is  effective  on  the  date  indicated  in  this 
document.  I 

List  of  Subjects  in  7  CFR  Part  801 

Grain  inspection.  Scientific 
equipment,  and  Weighing. 

■  For  reasons  set  forth  in  the  preamble, 
7  CFR  part  801  is  amended  as  follows: 

■  1 .  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,90  Stat.2867,  as 

amended.  (7  U.S.C.  71  et  seq.). 

§801.10     [Removed] 

■  2.  Section  801.10  is  removed  from  the 
CFR  and  is  reserved.  -^ 

Donna  Reifschneider, 

Administrator. 

[PR  Doc.  03-26388  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

(Docket  No.  FV03-993-4  FIR] 

Dried  Prunes  Produced  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  "(USDA)  is  adopting,  as  a 
final  rule,  vvithout  change,  an  interim 
final  rule  which  decreased  the 


assessment  rate  established  for  the 
Prune  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
993  for  the  2003-04  and  subsequent 
crop  years  from  S2.60  to  S2.00  per  ton 
of  salable  dried  prunes.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  dried 
prunes  grown  in  California. 
Authorization  to  assess  dried  prune 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  crop  year  began  August  1  and  ends 
July  31.  The  assessment  rate  will  remain 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli.  Program  Assistant,  or  Richard 
P.  Van  Diost.  Marketing  Specialist. 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559) 487-5901;  Fax  (559) 487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue.  SW..  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202]  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contadHing  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW.  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  ore-mad; 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993.  both  as  amended 
(7  CFR  part  993).  regulating  the 
handling  of  dried  prunes  grow'n  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  dried  prune 
handler;*  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dried  prunes  beginning  on 
August  1.  2003.  and  continue  until 
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amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  fde 
with  U,SDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  anv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition. 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruhng. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  200,3-04  and 
subsequent  crop  years  from  S2.60  per 
ton  to  $2.00  per  ton  of  salable  dried 
prunes. 

The  California  dried  prune  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
dried  prunes.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2002-03  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  26,  2003. 
and  unanimously  recommended  2003- 
04  expenditures  of  5341 .000  and  an 
assessment  rate  of  S2.00  per  ton  of 
salable  dried  prunes.  In  comparison,  last 
year's  budgeted  expenditures  were 
5384,370.  The  assessment  rate  is  SO. 60 
lower  than  the  rate  previously  in  effect. 


The  Committee  was  able  to  recommend 
a  lower  assessment  rate  this  year 
because  salable  prune  production  is 
expected  to  be  170.500  tons.  15.500  tons 
higher  than  production  last  year.  With 
a  larger  2003-04  prune  crop  and  lower 
budget,  an  assessment  rate  of  S2.00  per 
ton  will  provide  sufficient  funds  for 
Committee  operations  this  vear.  The 
following  table  compares  major  budget 
expenditures  recommended  by  the 
Committee  on  June  26,  2003.  and  major 
budget  expenditures  in  the  2002-03 
budget. 


Budget  expense 
categories 


2002-03 


2003-04 


Total  Personnel 
Salaries  

Total  Operating 
Expenses  

Reserve  for  Con- 
tingencies   


$232,575        $220,540 

136,850  I        103,750 

14,945  ,  16,710 


The  assessment  rate  recommended  bv 
the  Committee  was  derived  bv  dividing 
anticipated  expenses  by  the  estimated 
salable  tons  of  California  dried  prunes. 
Production  of  dried  prunes  for  the  year 
continues  to  be  estimated  at  170.500 
salable  tons,  which  should  provide 
S341.000  in  assessment  income.  Income 
derived  from  handler  assessments  will 
be  adequate  to  cover  budgeted  expenses. 
Intere.st  income  also  will  be  available  if 
assessment  income  is  reduced  for  some 
reason.  The  Committee  is  authorized  to 
use  excess  assessment  funds  from  the 
2002-03  crop  year  (currently  estimated 
at  $78,947)  for  up  to  5  months  beyond 
the  end  of  the  crop  year  to  meet  2003- 

04  crop  year  expenses.  At  the  end  of  the 

5  months,  the  Committee  refunds  or 
credits  excess  funds  to  handlers 

(§  993.81(c)). 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 


Committees  2003-04  budget  and  those 
for  subsequent  crop  years  .will  be 
reviewed  and,  as  appropriate,  approved 
by  USDA 

Final  Regulaton.'  Flexibilit>'  Analysis 

Pursuant  to  requiremeni-  set  forth  in 
the  Regulator}'  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Ser\ice  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordinglv, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  S750.000.  and  small 
agricultural  sen'ice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55,000,000. 

Eight  of  the  21  handlers  (38%) 
shipped  over  $5,000,000  of  dried  prunes 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Thirteen  of  the  21  handlers  (62%) 
shipped  under  55.000,000  of  dried 
prunes  and  could  be  considered  small 
handlers.  An  estimated  32  producers,  or 
less  than  3%  of  the  1,205  total 
producers,  may  be  considered  large 
growers  with  annual  income  over 
$750,000.  The  majority  of  handlers  and 
producers  of  California  dried  prunes 
may  be  classified  as  small  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2003-04  and  subsequent  crop 
years  from  52.60  per  ton  to  52.00  per  ton 
of  salable  dried  prunes.  The  Committee 
unanimously  recommended  2003-04 
expenditures  of  5341.000  and  an 
assessment  rate  of  52.00  per  ton  of 
salable  dried  prunes. 

The  assessment  rate  is  50.60  lower 
than  the  rate  previously  in  effect.  The 
quantity  of  assessable  dried  prunes  for 
the  2003-04  crop  year  continues  to  be 
estimated  at  170.500  salable  tons.  Thus, 
the  52.00  rate  should  provide  S341 .000 
in  assessment  income  and  be  adequate 
to  meet  this  year's  expenses.  Interest 


I 
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income  also  will  be  available  to  cover 
budgeted  expenses  if  the  2003-04 
expected  assessment  income  falls  short. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  26.  2003,  and 
major  budget  expenditures  in  the  2002- 
03  budget. 


Budget  expense 
categories 


2002-03     i    2003-04 


Total  Personnel 
Salanes  

Total  Operating 
Expenses  

Reserve  for  Con- 
tingencies   


$232,575        $220,540 

136,850  103,750 

14.945  16,710 


Prior  to  arriving  at  its  budget  of 
S34 1.000,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Committee's  Executive 
Subcommittee.  An  alternative  to  this 
action  was  to  continue  with  the  S2.60 
per  ton  assessment  rate.  However,  an 
assessment  rate  of  S2.60  per  ton  in 
combination  with  the  estimated  crop  of 
170.500  salable  tons  would  have 
generated  monies  in  excess  of  that 
needed  to  fund  all  the  budget  items  for 
2003-04.  The  assessment  rate  of  S2.00 
per  ton  of  salable  dried  prunes  was 
determined  by  dividing  the  total 
recommended  budget  by  the  estimated 
salable  dried  prunes.  The  Committee  is 
authorized  to  use  excess  assessment 
funds  from  the  2002-03  crop  year 
(currently  estimated  at  S78.947)  for  up 
to  5  months  beyond  the  end  of  the  crop 
year  to  fund  2003-04  crop  year 
expenses.  At  the  end  of  the  5  months, 
the  Committee  refunds  or  credits  excess 
hinds  to  handlers  (§  993.81(c)). 
Anticipated  assessment  income  and 
interest  income  during  2003-04  will  be 
adequate  to  cover  authorized  expenses. 

The  grower  price  for  the  2003-04 
season  is  expected  to  average  about  the 
same  as  the  estimated  2002-03  average 
grower  price  of  about  S800  per  salable 
ton  of  dried  prunes.  Based  on  an 
estimated  170,500  salable  tons  of  dried 
prunes,  assessment  revenue  during  the 
2003-04  crop  year  is  expected  to  be  less 
than  1  percent  of  the  total  expected 
grower  revenue. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  cm 
producers.  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  California  dried  prune 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 


participate  in  Committee  deliberations 
on  all  issues,  Like  all  Committee 
meetings,  the  June  26.  2003,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  dried 
prune  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  6.  2003  (68  FR 
46436).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all  prune 
handlers.  Finally,  the  interim  final  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  on  October  6, 
2003,  and  no  comments  were  received. 
A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  ^reements  and  orders  may 
be  viewed  at:  http://i\'ww.ams. usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  Recordkeeping 
requirements. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  993  which  was 
published  at  68  FR  46436  on  August  6. 
2003,  is  adopted  as  a  final  rule  without 
change.      | 

Dated:  October  17.  2003. 
Kenneth  C,  Clayton, 

Associate  Administrator,  Agricultural 

Marketing  Service. 

[KR  Doc.  03-26713  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  993  and  999 
[Docket  No.  FV03-993-3  FIR] 

Dried  Prunes  Produced  in  California; 
Temporary  Suspension  of  the 
Mandatory  Outgoing  Prune  Inspection 
and  Quality  Requirements,  and 
Modification  of  the  Undersized  Prune 
Disposition  Requirements  Under  the 
Marketing  Order,  and  Suspension  of 
the  Prune  Import  Regulation 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  suspended  for  three 
vears  the  outgoing  prune  inspection  and 
quality  requirements  under  the 
California  Dried  Prune  Marketing  Order 
(Order)  and  its  administrative  rules  and 
regulations,  and  the  prune  import 
regulation.  Continued  suspension  of  the 
outgoing  inspection  and  quality 
requirements,  and  import  regulation 
provisions  ensures  relief  from  these 
requirements.  The  Order  regulates  the 
handling  of  dried  prunes  produced  in 
California  and  is  administered  locally 
by  the  Prune  Marketing  Committee 
(Committee).  During  the  three-year 
suspension,  the  industry  will  have  the 
opportunity  to  develop  and  implement 
outgoing  inspection  and  finished 
product  grade  standards  more  consistent 
with  current  industry  needs.  In  the 
absence  of  additional  rulemaking  to 
modify  or  terminate  the  suspended 
provisions,  they  will  come  back  into 
effect  automatically  at  the  end  of  the 
three-year  period.  The  modifications  to 
the  undersized  prune  disposition 
requirements  made  by  the  interim  final 
rule  also  are  continued  without  change. 
EFFECTIVE  DATE:  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Maj-keting  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906:  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue,  S\V.,  STOP 
0237,  Washington.  DC  20250-0237: 
telephone:  (202)  720-2491.  or  Fax:  (202 J 
720-8938. 
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Small  businesses  mav  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue.  SW,.  STOP  0237.  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail; 
fay.  GuerberSusda.gov 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993  (7  CFR  part  993), 
both  as  amended,  regulating  the 
handling  of  dried  prunes  produced  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  anv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  ISDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entr\-  of  the  ruling. 

This  rule  continues  in  effect  the 
suspension  of  the  outgoing  prune 
inspection  and  quality  requirements  in 
the  order  and  its  administrative  rules 
and  regulations,  and  the  prune  import 
regulation  for  a  three-year  period,  and 
modification  of  the  undersized  prune 
disposition  requirements.  These 
changes  became  effective  with  the  start 
of  the  new  crop  year  on  August  1.  2003. 
The  order  regulates  the  handling  of 
dried  prunes  produced  in  California  and 
is  administered  locally  by  the  Prune 
Marketing  Committee  (Committee).  The 
Committee  unanimously  recommended 


suspension  of  the  outgoing  inspection, 
and  outgoing  prime  quality 
requirements  at  meetings  held  on  April 
3,  and  May  1,  2003,  because  it  is  the 
quickest  way  to  ensure  relief  from  these 
regulations.  During  the  three-vear 
suspension  period,  the  industr\-  will 
have  the  opportunity  to  develop  and 
implement  outgoing  inspection  and 
finished  product  grade  standards  that 
are  more  in  line  with  current  mdustrv 
needs.  As  discussed  below,  suspension 
of  the  prune  import  regulation  is 
required  under  section  8e  of  the  Act. 

Marketing  Order  Authority  To  Modify' 
and  Suspend 

Section  993.50(g)  states  in  part;  "rules 
and  regulations  to  insure  proper 
disposition  of  the  [undersized]  prunes 
shall  be  established  by  the  Committee 
with  the  approval  of  the  Secretary," 

Section  993.90(a)  states  in  part:  "The 
Secretar\-  shall  terminate  or  suspend  the 
operation  of  any  or  all  of  the  provisions 
of  this  subpart,  whenever  he  finds  that 
such  provisions  do  not  tend  to 
effectuate  the  declared  policy  of  the 
act." 

Outgoing  Grade  and  Size  Regulations 

The  order  previously  mandated 
outgoing  inspections  and  outgoing 
prune  quality,  size,  and  labeling 
requirements  of  California  produced 
prunes  by  California  prune  handlers  to 
verif}'  that  such  prunes  meet  qualitv 
requirements.  These  requirements  were 
based  on  the  U.S.  Standards  for  Grades 
of  Dried  Prunes  and  marketing  order 
grade  standards.  The  objective  of  the 
inspection,  grade,  size,  and  labeling 
requirements  was  to  ensure  that  onlv 
prunes  of  acceptable  quality  and  size 
entered  the  domestic  and  foreign 
markets  for  human  consumption, 
thereby  ensuring  consumer  satisfaction, 
increasing  sales,  and  improving  returns 
to  producers.  While  the  industn,' 
continues  to  believe  that  quality  is  an 
important  factor  in  maintaining  sales, 
the  Committee  believes  that  the  costs 
associated  with  existing  minimum 
grade,  size,  and  labeling  standards  may 
exceed  the  benefits  accrued  from  such 
requirements  at  this  time. 

Prune  Import  Regulations 

Section  Be  of  the  Agriculture 
Marketing  Agreement  Act  of  1937  (Act) 
provides  that  when  certain  domestically 
produced  commodities,  including 
prunes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements.  Section  999.201) 
contained  the  prune  import  regulations 
that  were  comparable  to  the 


domestically  produced  prune  outgoing 
quality  and  size  requirements.  Since 
this  rule  continues  to  suspend  the 
outgoing  quality  and  size  requirements 
for  domestically  produced  prunes  for 
three  years,  these  requirements  in  the 
import  regulation  must  continue  to  be 
suspended  during  this  period  as  well. 

U.S.  imports  ofdried  primes  are 
insignificant  compared  to  U.S. 
production.  In  2002,  while  the  U.S. 
produced  158,000  tons  ofdried  prunes, 
only  616  tons  were  imported.  In  that 
year,  the  domestically  produced  tonnage 
was  over  250  times  as  large  as  the 
imported  tonnage.  In  2001,  204  tons 
were  imported,  but  the  U.S.  produced 
150,000  tons.  Production  was  735  times 
as  large  as  imports. 

In  recent  years,  about  90  percent  of 
U.S.  imports  of  dried  prunes  have  come 
from  Argentina.  Other  countries  that 
export  to  the  United  States  include 
Chile.  France,  Mexico,  Iran,  and  Turkey. 

Undersized  Prune  Disposition 
Regulations 

The  prune  administrative  rules  and 
regulations  previously  required 
handlers  to  have  a  third  party 
inspection  of  each  lot  of  undersized 
prunes  prior  to  shipment  into 
nonhuman  outlets  or  other  disposition. 
Under  §  993.51  of  the  Order,  inspections 
are  performed  by  the  Dried  Fruit 
Association  of  California.  These 
requirements  also  required  handlers  to 
submit  to  the  Committee  comprehensive 
documentation  verif\-ing  that  they  have 
satisfied  their  undersized  prune 
obligation. 

The  prune  administrative  rules  and 
regulations  previously  limited  the 
quantities  of  larger  size  prunes  that  can 
be  used  to  meet  a  handler's  undersized 
disposition  obligation.  While  the 
Committee  plans  to  continue  to  restrict 
the  shipment  of  undersized  prunes  into 
human  consumption  outlets,  the 
Committee  continues  to  believe  that  the 
costs  associated  with  the  inspection  and 
documentation  of  the  disposal  of 
undersized  prunes  may  exceed  the 
benefits.  To  reduce  the  cost  and  time  for 
handlers  to  file  reports  and  verif\-  the 
disposition  of  undersized  prunes 
through  inspection,  the  Committee 
unanimously  recommended  removing 
the  inspection  requirements,  and 
simplifying  the  documentation  required 
from  handlers  to  satisfy-  their  undersized 
obligation  as  well  as  removing  the  limits 
on  the  weights  of  larger  prunes  that  can 
be  used  to  meet  undersized  obligations. 

Background  and  Action  Taken 

California  prune  handlers  are 
currently  selling  prunes  in  many  forms 
to  customers  throughout  the  world.  The 
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majoritv  of  these  sales  involve  sizing  or 
processing  the  prunes  to  more  stringent 
specifications  than  required  under  the 
order.  Retail  and  wholesale  buyers  often 
visit  handlers'  plants  in  California  to 
verif\'  specification  and  quality 
procedures,  which  tend  to  be  more 
stringent  than  the  minimum  outgoing 
quality  requirements  mandated  in  the 
marketing  order.  Handlers  continue  to 
improve  the  quality  and  outgoing 
inspection  procedures  to  target  the 
specific  customer  and  market  demands. 
Almost  all  prunes  sold  for  consumption 
in  the  United  States  as  prunes  are  pitted 
and  packaged  in  consumer  bags  and 
canisters  targeting  much  higher 
standards  than  tho^e  mandated  by  the 
marketing  order. 

Previouslv  used  procedures  required 
detailed  administrative  notating  and 
reporting  of  defect  information,  large 
numbers  of  line  inspectors  at  handler 
plants,  and  tracking  and  segregating  lots 
and  bins  of  fruit  to  comply  with  the 
order.  As  a  result,  handlers  expended 
significant  amounts  of  time  and  money 
on  the  inspection  process.  Also,  almost 
all  fruit  is  inspected  by  international 
buyers  upon  receipt,  and  is  accepted  or 
rejected  based  on  the  fruits'  condition  at 
the  time  of  that  review,  regardless  of  any 
prior  inspection  process  or  certification. 
Further,  prunes  produced  in  other 
countries  must  meet  customer 
specifications  and  inspection  criteria. 

Because  of  increased  foreign 
competition  that  sells  quality-processed 
fruit,  shifting  consumer  demand  from 
natural  condition  to  processed  prunes, 
and  increasingly  competitive 
specifications,  the  minimum  marketing 
order  standards  no  longer  reflect  current 
industry  needs.  The  Committee 
continues  to  believe  that  California 
prune  handlers  must  reduce  all 
unnecessarv  costs  in  order  to  remain 
competitive  with  imported  fruit  and  to 
profitably  sell  fruit  in  international 
markets. 

The  mandatory  outgoing  inspections 
focused  on  cosmetic  defects  or  defects 
that  tend  to  be  removed  through 
steaming,  pitting,  or  juicing  the  fruit. 
While  the  industry  once  sold  primarily 
unprocessed  prunes,  consumer  demand 
has  changed  and  some  processing  is 
invariably  required,  leaving  the 
outgoing  inspection  criteria  inapplicable 
and  out-dated. 

With  regard  to  import  requirements, 
section  8e  of  the  Act  requires  import 
regulations  to  be  comparable  to  the 
domestic  regulations,  not  more 
restrictive.  Since  this  rule  continues  to 
suspend  outgoing  grade  and  size 
regulations  for  domestically  produced 
prunes,  and  substantially  relaxes  the 
disposition  and  verification 


requirements  on  undersized  prunes 
under  the  order,  the  import  regulation 
must  continue  to  be  suspended  as  well. 

During  the  three-year  suspension 
period,  the  industry  will  have  the 
opportunity  to  develop  and  implement 
more  appropriate  finished  product  grade 
standards  through  amendments  to  the 
order  and  administrative  rules  and 
regulations.  In  the  interim,  the 
suspension  of  these  provisions 
continues  to  ensure  that  these 
provisions  are  not  implemented.  In  the 
absence  of  any  additional  action,  the 
provisions  will  automatically  come  back 
into  effect  at  the  end  of  the  suspension 
period. 

At  its  Ma\-  1,  2003,  meeting,  the 
Committee  unanimously  recommended 
suspension  of  all  outgoing  inspection, 
outgoing  quality,  size,  and  labeling 
requirements  in  the  marketing  order  and 
the  administrative  rules  and  regulations 
for  three  years,  beginning  with  the  start 
of  the  new  crop  year  on  August  1,  2003. 
The  suspension  of  these  provisions 
continues  to  reduce  some  administrative 
costs. 

This  rule  continues  to  suspend  in 
their  entirety  §§  993.50(a)  through  (f) 
and  993.97  Exhibit  A— Part  II  of  the 
order,  and  §§  993.150(a)  and  (b), 
993.150(d)  through  (g)(1),  993.515. 
993.516,  993.517,  993.518  of  the 
administrative  rules  and  regulations,  as 
well  as  the  import  regulation  specified 
in  §  999.200.  Portions  of  §§  993.50(g) 
and  993.51  of  the  order,  and  portions  of 
§§993.601  of  the  administrative  rules 
and  regulations  continue  to  be 
suspended.  These  sections  of  the  order 
and  administrative  rules  and  regulations 
pertain  to  the  various  requirements  of 
the  outgoing  inspection,  outgoing 
quality,  size,  and  labeling  requirements, 
and  import  regulation  provisions. 

Prune  handlers  opposed  the 
previously  stated  undersized  prune 
regulations  because  they  were  costly  to 
use.  Undersized  prunes  have  marginal 
value  as  cattle  feed  or  use  in  tobacco 
products  (about  S40-S45  per  ton),  and 
the  costs  of  completing  the  required 
Committee  paperwork  and  having  them 
inspected  by  the  DFA  of  California  may 
exceed  the  revenue  received.  The 
industry  is  now  also  less  concerned 
about  the  minimal  amount  of  poor 
quality  undersized  prunes.  Supplies  of 
undersized  prunes  are  now  lower 
because  of  the  recent  tree  pull  programs 
and  growers  field  sizing  programs  to 
drop  small  prune  plums  in  the  orchard, 
rather  than  deliver  them  to  handlers. 

The  Committee  chose  to  recommend 
removal  of  the  limits  on  the  quantities 
of  larger-sized  prunes  that  can  be  used 
to  meet  a  handler's  undersized  weight 
disposition  obligation,  and  the 


requirement  for  inspection  of  the 
undersized  prunes  and  certification  of 
handlers'  receipt  of  usage,  because  these 
changes  eliminate  certain  inspection 
costs  and  reduce  Committee  and 
handler  administration  costs. 

At  the  April  3,  2003,  meeting,  the 
Committee  unanimously  recommended 
modification  of  the  undersized  prune 
disposition  provisions  in  the  marketing 
order  and  the  administrative  rules  and 
regulations,  which  began  with  the  start 
of  the  new  crop  year  on  August  1 .  2003. 
The  modification  of  these  provisions 
continues  to  reduce  some  committee 
and  handler  administrative  costs. 

This  rule  continues  to  remove 
§  993.150(g)(2)(i),  §  993.150(g)(2)(iii). 
and  §993.150(g)(2)(iv)inthe 
administrative  rules  and  regulations. 
Portions  of  §  993.150(g)(3)  continue  to 
be  amended. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  owb 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Industry  Profile 

There  are  approximately  1.205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  S750.000  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

Eight  of  the  21  handlers  (38  percent) 
shipped  over  35,000.000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Thirteen  of  the  21 
handlers  (62  percent)  shipped  less  than 
55,000,000  worth  of  dried  prunes  and 
could  be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
would  be  considered  large  growers  with 
annual  incomes  over  $750,000.  The 
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majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

In  addition,  there  are  an  estimated  30 
importers  and  one  third-party  entity  that 
performed  inspections  under  the  order. 
USDA  does  not  have  precise 
information  on  these  entities,  but 
believes  that  the  majority  of  the 
importers  and  the  inspection  agency  are 
small  entities. 

Summary  of  Rule  Change 

This  rule  continues  to  suspend  the 
outgoing  prune  inspection  and  outgoing 
prune  quality  requirements  under  the 
order  and  the  administrative  rules  and 
regulations,  and  the  prune  import 
provisions  for  a  three-year  period,  and 
continues  to  modif\-  the  undersized 
prune  disposition  requirements.  These 
changes  continue  to  be  effective  since 
the  start  of  the  new  crop  vear  on  August 
1.  2003,  for  three  years.  In  the  absence 
of  additional  rulemaking,  the  suspended 
requirements  will  come  back  into  effect 
at  the  end  of  the  three-year  period. 

The  industry  chose  suspension  of  the 
outgoing  inspection,  outgoing  prune 
quality  and  size  and  labeling 
requirements,  because  suspension  is  the 
quickest  way  to  ensure  relief  from  these 
regulations.  During  the  three-year 
suspension  period,  the  industry 
continues  will  have  the  opportunity  to 
develop  and  implement  more  effective 
finished  product  grade  standards 
through  amendments  to  the  order  and 
administrative  rules  and  regulations.  It 
also  has  an  opportunity  to  decide 
whether  these  requirements  should  be 
terminated. 

Authority  to  suspend  these  provisions 
of  the  marketing  order  and 
administrative  rules  and  regulations  is 
provided  in  §  993.90(a)  of  the  order. 
Authority  to  modif\-  the  disposition 
requirements  and  procedures  for 
undersized  prunes  in  the  administrative 
rules  and  regulations  is  provided  in 
§§  993.50(g)  and  993.52  of  the  order. 
Authority  for  the  import  regulation  is  in 
section  8e  of  the  Act. 

Impact  of  Regulation 

Regarding  the  impact  of  this  rule  on 
affected  entities,  this  action  continues 
the  reduced  reporting  and 
recordkeeping  burden  on  California 
prune  handlers  and  continues  the 
reduction  in  the  Committee's  and 
handlers'  administrative  costs.  Also, 
this  action  continues  to  reduce  the 
number  of  inspections  performed  by  the 
inspection  agency  under  the  order.  The 
Committee  estimates  that  21  California 
prune  handlers  are  subject  to  these 
provisions  and  to  filing  the  handler 
reports.  Also  under  the  prune  import 


regulations,  it  is  estimated  that  as  manv 
as  10  importers  would  file  forms 
applicable  to  the  import  regulations. 
The  handler  annual  burden  to  file  these 
reports  is  70.04  hours,  and  the 
respondent  annual  burden  to  file  reports 
under  the  import  regulations  is  6.05 
hours.  Thus,  there  is  a  potential  to 
reducing  the  annual  handler  and 
importer  reporting  burden  bv  76.09 
hours  during  the  suspension  period. 
The  benefits  of  this  final  rule  apply  to 
all  prune  handlers  and  importers, 
regardless  of  their  size  of  operation 

The  forms  affected  by  this  rule  are  as 
follows:  (1)  Form  PMC  2  2.  Application 
for  Permission  to  Dispose  of 
Substandard  Prunes;  (2)  Form  PMC  2.6. 
Statement  of  Proposed  Disposition  of 
Substandard  Prunes;  (3)  Form  PMC 
4.72A,  Foreign  Export  "Notice  of 
Substandard  Prunes  for  Manufacturing 
Purposes;  (4)  Form  PMC  4.72B.  Foreign 
Export  "Notice  of  I'sage  of  Substandard 
Prunes  for  Manufacturing  Purposes;  (5) 
Form  PMC  2.21,  Application  for 
Permission  to  Dispose  of  Undersized 
Prunes  for  Non-Human  Usage;  (6)  Form 
PMC  4. 71  A.  Users  Receipt  of  Dried 
Undersized  Prunes  for  Non-Human 
Usage;  (7)  Form  PMC  4.71B.  User's 
Certificate  of  Non-Human  Usage  of 
Dried  Under.ized  Prunes;  (8)  Form  PMC 
2.63.  Statement  of  Proposed  Disposition 
of  Undersized  Prunes;  (9)  Form  F\'-170. 
Prune  Form  No.  1:  and  (10)  Form  F\'- 
171.  Prune  Form  No.  2. 

It  should  be  noted  that  if  the 
Committee  determines  that  these 
suspensions  are  having  an  unfavorable 
impact  on  the  industry',  it  could  meet 
and  recommend  rescinding  the 
suspensions.  Also,  as  previously 
mentioned,  the  provisions  automatically 
come  back  into  effect  at  the  end  of  the 
suspension  period. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  144  U.S.C. 
Chapter  35).  the  information  collection 
requirements  being  suspended  by  this 
rule  were  previouslv  approved  by  the 
Office  of  Management  and  Budget, 
under  OMB  No.  0581-0178.  As  with  all 
Federal  marketing  order  programs. 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industrv'  and  public  sector  agencies. 

In  addition,  as  noted  in  the  initial 
regulatory  flexibility  analysis.  USD.^ 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

Alternatives  Considered 

At  meetings  held  un  April  3.  and  May 
1,  2003.  the  Committee  and  industry 
members  discussed  different 
alternatives  to  these  actions.  The 


Committee  discussed  the  possibility  of 

suspending  the  total  Federal  prune 
marketing  order,  but  its  benefit  in  other 
areas  is  recognized  by  the  industrv. 
Another  alternative  discussed  was  to 
suspend  all  mandatory  inspections 
(both  incoming  and  outgoing 
inspections),  but  many  on  the 
Committee  and  in  the  industr\-  deemed 
this  action  too  extreme.  Another 
alternative  discussed  was  to  exempt 
handlers  from  the  inspection 
requirements  if  they  could  demonstrate 
that  the  automation  of  their  plant 
assured  consistent  deliverv'  of  higher 
quality  prunes,  but  this  would  not  be 
practicable.  Another  alternative 
considered  was  a  two-vear  suspension 
of  the  undersized  prune  regulation.  This 
was  opposed  because  it  would  increase 
the  domestic  salable  tonnage  and  would 
add  to  the  industry's  oversupply. 

The  Committee's  April  3,  and  May  1, 
2003.  meetings  where  the  outgoing 
inspection,  outgoing  prune  quality,  size, 
and  labeling  requirement  issues  were 
deliberated  were  public  meetings  and 
widely  publicized  throughout  the  prune 
industry  At  the  April  3.  2003.  meeting, 
the  Committee  recommended  removing 
the  limits  on  the  quantity  of  larger-sized 
prunes  that  could  be  used  to  meet 
handler  undersized  obligations  and 
eliminating  the  DFA  of  California 
undersized  prune  inspection  and 
certification  of  receipt  and  usage.  This 
was  to  reduce  costs,  including 
inspection  fees  and  other  Committee 
costs  associated  with  mandatory 
inspection,  and  the  reporting  burden 
resulting  from  the  inspection 
requirements. 

All  interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  these 
changes  on  small  businesses. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  luly  24.  2003.  Copies  of  the 
rule  were  mailed  by  the  Committee's 
staff  to  all  Committee  members. 
alternates  and  prune  handlers.  In 
addition,  the  nile  was  made  available 
through  the  Internet  bv  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  for  a  60-day  comment  period 
which  ended  on  September  22,  2003.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://\^^^■w.ams.usda.gov■ 
f\'/moah.htmL  Any  questions  about  the 
compliance  guide  should  be  sent  to  lay 
Guerber  at  the  previously  mentioned 
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address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  Office  of  the  U.S.  Trade 
Representative  has  reviewed  this  rule 
and  concurs  with  its  issuance. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  tht;  Federal 
Register  (68  FR  43614.  luly  24.  2003) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects 

7  CFH  Part  993 

Marketing  agreements.  Plums.  Prunes, 
Reporting  and  recordkeeping 
requirements, 

7  CFR  Part  999 

Dates,  Filberts.  Food  grades  and 
standards.  Imports.  Nuts,  Prunes. 
Raisins,  Reporting  and  recordkeeping 
requirements,  Walnuts. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

PART  999— SPECIALTY  CROPS: 
IMPORT  REGULATIONS 

Accordingly,  the  intermi  final  rule 
amending  7  CFR  parts  993  and  999 
which  was  published  at  68  FR  43614  on 
luly  24.  2003.  is  adopted  as  a  final  rule 
without  change- 
Dated:  October  17,  2003. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Sen'/rp 
[FR  Doc.  0,3-26712  Filed  10-22-03:  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-164-AD;  Amendment 
39-13308;  AD  2003-1  »-05] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -10F,  -15, 
-30,  -30F  (KC-10A  and  KDC-10),  ^0, 
and  -40F  Airplanes;  and  Model  MD- 
10-1  OF  and  -30F  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  an 
error  that  appeared  in  airworthiness 
directive  (AD)  2003-19-05  that  was 


published  in  the  Federal  Register  on 
September  22.  2003  (68  FR  54992).  The 
error  resulted  in  an  incorrect  Type 
Certificate  holder  name.  This  AD  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -lOF,  -15, 
-30,  -30F  (KC-lOA  and  KDC-10).  -40, 
and  -40F  airplanes;  and  certain  Model 
MD-10-lOF  and  -30F  airplanes.  This 
AD  requires  inspections  for  cracking 
and  corrosion  of  the  bolt  assemblies  and 
bushings  on  the  hinge  fittings  of  the 
inboard  and  outboard  flaps  of  the  left 
and  right  wings,  and  follow-on  and 
corrective  actions. 

DATES:  Effective  October  27.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Atmur.  Aerospace  Engineer.  Airframe 
Branch.  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  9071 2-41 37;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  2003-19- 
05.  amendment  39-13308,  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  -lOF,  -15,  -30,  -30F  (KC-lOA 
and  KDC-10),  -40,  and  -40F  airplanes; 
and  certain  Model  MD-10-lOF  and 
-30F  airplanes;  was  published  in  the 
Federal  Register  on  September  22,  2003 
(68  FR  54992).  That  AD  requires 
inspections  for  cracking  and  corrosion 
of  the  bolt  assemblies  and  bushings  on 
the  hinge  fittings  of  the  inboard  and 
outboard  flaps  of  the  left  and  right 
wings,  and  follow-on  and  corrective 
actions. 

As  published,  the  Type  Certificate 
(TC)  holder  name  appears  as  "BOEING" 
in  the  regulatory  text  of  the  AD.  The 
correct  TC  holder  name  is  McDonnell 
Douglas,  which  is  correctly  referenced 
throughout  the  preamble  of  the  the  AD. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished  in  the 
Federal  Register. 

The  effective  date  of  this  AD  remains 
October  27,  2003. 

§39.13    [Corrected] 

On  page  54993,  in  the  second  column, 
paragraph  2.  of  Part  39 — Airworthiness 
Directives  of  AD  2003-19-05  is 
corrected  to  read  as  follows: 
***** 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-19-03     McDonnell  Douglas: 

Amendment  ;j9-l 3.308,  Docket  2002- 
NM-ie4-.\D. 


Iss\ied  in  Renton.  Washington,  on  October 
17.  2003. 

Neil  D.  Schalekamp, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FRDoc.  03-26721  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-229-AD;  Amendment 
39-13347;  AD  98-16-17  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Model  750  Citation  X  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  rescission. 

SUMMARY:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  98-16-17 
Rl.  which  is  applicable  to  all  Cessna 
Model  750  Citation  X  series  airplanes. 
That  AD  requires  repetitive  in-flight 
functional  tests  to  verif\-  proper 
operation  of  the  secondary  horizontal 
stabilizer  pitch  trim  system,  and  repair 
if  necessary.  The  requirem.ents  of  that 
AD  were  intended  to  detect  and  correct 
contamination  and  damage  in  the 
system  actuator,  w'hich  could  result  in 
simultaneous  failure  of  both  primary 
and  secondary  pitch  trim  systems,  and 
consequent  reduced  controllability  of 
the  airplane.  Since  the  issuance  of  that 
AD,  an  improved  part  has  been 
developed,  which,  if  installed,  would 
terminate  the  repetitive  tests;  that 
improved  part  has  been  installed  on  all 
affected  airplanes  or  is  being  installed  in 
production.  Therefore,  the  identified 
unsafe  condition  no  longer  exists. 
EFFECTIVE  DATE:  October  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
M,  Ligon.  Aerospace  Engineer.  Systems 
and  Propulsion  Branch,  ACE-hIjW, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4138;  fax 
(316) 946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Cessna  Model 
750  Citation  X  series  airplanes  was 
published  in  the  Federal  Register  on 
January  7,  2000  (65  FR  1075).  That 
action  proposed  to  rescind  AD  98-16- 
17.  amendment  39-10693  (63  FR  42206, 
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August  13.  1999).  which  currently 
requires  repetitive  in-flight  functional 
tests  of  the  secondary  horizontal 
stabilizer  pitch  trim  system,  and  repair 
if  necessary. 

Comments 

We  provided  the  public  the  « 

opportunity  to  participate  in  the 
development  of  this  AD.  We  received  no 
comments  on  the  proposed  rescission. 

Conclusion 

We  have  carefully  reviewed  the 
available  data  and  determined  that  air 
safety  and  the  public  interest  require 
rescinding  the  AD  as  proposed. 

FAA's  Determination 

Since  AD  98-16-17  was  issued,  an 
improved  part  has  been  developed. 
Installation  of  that  part  terminates  the 
repetitive  tests  required  bv  the  existing 
AD.  The  FAA  has  been  advised  that  the 
improved  part  has  been  installed  on  all 
affected  airplanes  or  will  be  installed  in 
production.  The  P'AA  has  determined 
that  the  previous  part  number  is  no 
longer  available  or  allowed  to  be 
installed.  Therefore,  the  identified 
unsafe  condition  no  longer  exists,  and 
we  have  determined  that  it  is  necessary 
to  rescind  AD  98-16-17  to  prevent 
operators  from  performing  urmecessary 
actions. 

The  Rescission 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  I '  S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  bv  adding 
an  AD  which  removes  amendment  39- 
10693.  to  read  as  follows: 

98-16-17  Rl     Cessna  Aircraft  Company: 

.Amendment  39-13347.  Docket  No.  99- 
NM-229-AD.  Rescinds  AD  98-16-17, 

.\mendment  39-10693. 

Applicability:  All  Model  750  Citation  X 
series  airplanes,  certificated  in  any  categon'. 

This  rescission  is  effective  October  23. 
2003. 


Issued  in  Renton.  Washington,  on  October 
1",  2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
IFR  Doc.  03-26723  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD  9078] 

RIN  1545-AY76 

Qualified  Subchapter  S  Trust  Election 
for  Testamentary  Trust:  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Tredsurv. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
July  17,  2003  (68  FR  42251)  relating  to 
a  qualified  subchapter  S  trust  election 
for  testamentary  trust. 

EFFECTIVE  DATE:  This  correction  is 

effective  )uiy  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deane  M.  Buri^e  (202)  622-3070  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1361  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
(TD  9078),  contain  an  error  that  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

■  Accordingly,  the  publication  of  the 
final  regulations  (TD  9078).  which  were 
the  subject  of  FR  Doc.  03-18040,  is 
corrected  as  follows: 

■  On  page  42251.  column  3.  in  the 

.  preamble  under  the  paragraph  heading 
"Summary  of  Comments  and 
Explanation  of  Provisions",  third 
paragraph,  line  6.  the  language 
"revocable  trust  (QRT)  for  which  an"  is 


corrected  to  read  "revocable  trust  for 
which  an" 

Cynthia  E.  Grigsby. 

Acting  Chief.  Publications  and  Regulations 
Branch.  Legal  Processing  Division.  Associate 
Chief  Counsel  (Procedure  and 
Administration). 

FR  Doc.  03-26802  Filed  10-22-03:  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  575 

Exclusion  of  Certain  Transactions  With 
Respect  to  Certain  Iraqi  Property  From 
the  Scope  of  a  General  License 

AGENCY:  Office  of  Foreign  Assets 
(     n'rol.  Treasury. 
ACTION:  Policy  statement. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control 
("OFAC")  has  excluded  certain 
transactions  from  the  scope  of  the 
general  license  found  in  31  CFR 
575.533(a).  This  exclusion  prohibits  anv 
attachment,  judgment,  decree,  lien, 
execution,  garnishment,  or  other 
judicial  process  with  respect  to  certain 
property  consisting  of  historic  and 
modern  books,  documents,  parchment 
scrolls,  and  other  items  pertaining  to  the 
Iraqi  Jewish  communit\  that  have  been 
brought  to  the  United  States  for 
restoration  and  temporary'  exhibition, 
DATES:  Effective  August  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  C]ontrol. 
Department  of  the  Treasurv, 
Washington,  DC  20220,  tel'.:  202/622- 
2500. 

SUPPLEMENTARY  INFORMATION:  On  August 
2.  1990,  tne  President  issued  Executive 
Order  12722,  declaring  a  national 
emergency  with  respect  to  Iraq.  This 
order  was  issued  under  the  authoritv  of. 
inter  alia,  the  International  Emergencv 
Economic  Powers  Act  (50  U.S.C.  1701  et 
seq.)  ( "lEEPA"),  the  National 
Emergencies  Act  (50  U.S.C.  1601  et 
seq.],  and  section  301  of  title  3  of  the 
U.S.  Code  and  imposed  economic 
sanctions,  including  a  complete  trade 
embargo,  with  respect  to  Iraq.  In 
keeping  with  United  Nations  Security 
Council  Resolution  661  of  August  6, 
1990.  and  under  the  United  Nations 
Participation  Act  (22  U.S.C.  287c),  the 
President  also  issued  Executive  Order 
12724  of  August  9.  1990.  which 
imposed  additional  restrictions  The 
Iraqi  Sanctions  Regulations.  31  CFR  pari 
575  (the  "Regulations"),  implement 
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Executive  Orders  12722  and  12724  and 
are  administered  by  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  {•■OFAC). 

On  May  22,  2003,  the  United  Nations 
Security  Council  adopted  Resolution 
1483,  which  substantiallv  lifted  the 
multilateral  economic  sanctions  with 
respect  to  Iraq,  On  Mav  23,  2003.  OFAC 
issued  a  general  license  that  reflected 
Resolution  1483  by  authorizing  most 
transactions  that  had  been  prohibited  bv 
the  Regulations,  This  general  license 
was  published  in  the  Federal  Register 
on  lune  27,  2003.  as  new  §  575,533  of 
the  Regulations  (68  FR  38188-38190). 

Section  575.502  of  the  Regulations 
provides  that  the  Director  of  OF'AC 
reserves  the  right  to  exclude  any  person, 
property,  or  transaction  from  the 
operation  of  any  license,  or  from  the 


privileges  therein  conferred,  or  to 
restrict  the  applicability  thereof  with 
respect  to  particular  persons.  propert\ 
transactions,  or  classes  thereof.  On 
August  28,  2003,  the  Director  of  OFAC 
exercised  this  right  to  exclude  certain 
transactions  from  the  scope  of  the 
general  license  contained  in  §  575.533  of 
the  Regulations.  The  text  of  the 
exclusion  is  reproduced  below. 

Exclusion  From  License 

Under  the  authority  of  section  575.502  of 
the  Iraqi  Sanctions  Regulations,  31  CFR  part 
575  (the  "Regulations"),  except  to  the  extent 
provided  in  section  203(b)(3)  of  lEEPA  (50 
U.S.C.  1702(b)(3)),  any  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or  other 
judicial  process  with  respect  to  the  following 
property  is  hereby  prohibited  and  excluded 
from  the  transactions  authorized  in 
paragraph  (a)  of  §575.533  of  the  Regulations: 


Historic  and  modern  books,  documents, 
parchment  scrolls,  and  other  items 
discovered  in  early  May  2003  in  the 
basement  of  the  Mukhabahrat  in  Baghdad, 
most  of  which  pertain  to  the  |e\vish 
community,  which  will  be  imported  into  the 
United  States  for  temporary  exhibition, 
including  restoration  necessary  thereto,  by 
the  National  Archives  and  Records 
Administration  (NARA). 

Dated:  September  4.  2003. 
R,  Richard  Newcomb, 

Director.  Office  nf  Foreign  Assets  Control. 

Approved:  September  12,  2003, 

Juan  C.  Zarate, 

Deputy  Assistant  Secretan'  (Terrorist 
Financing  and  Financial  Cnmesi.  Department 
of  the  Treasury. 

[FR  Doc,  03-26738  Filed  10-20-03;  2;24  pm] 

BILLING  CODE  4810-25-P 
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Proposed  Rules 


Federal  Resister 
\'ul.  6b.  Nu.  i05 

Thursday.  October  23.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  615 
FtIN  3052-AB96 

Loan  Policies  and  Operations:  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
OFI  Lending 

agency:  Farm  Credit  Administration. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Farm  Credit 

Administration  (FCA.  agency,  or  we)  is 
reopening  the  comment  period  on  the 
proposed  rule  to  amend  the  agency's 
regulations  governing  other  financing 
institutions  (OFIs)  and  investments  in 
Farmers'  notes  so  all  interested  parties 
will  have  more  tmip  to  respond. 
DATES:  Please  send  vour  comments  to 
the  FCA  bv  December  22.  2003. 
ADDRESSES:  We  encourage  you  to  send 
comments  by  electronic  mail  to  "reg- 
commUfca.gov"  or  through  the  Pending 
Regulations  section  of  FCAs  Web  site. 
"http://www.fca.gov."  You  may  also 
send  comments  to  S.  Robert  Coleman. 
Director.  Regulation  and  Policy 
Division.  Office  of  Policy  and  .^nalvsis. 
Farm  Credit  Administration.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
.5090  or  by  facsimile  to  (703)  734-5784. 
You  may  re\'iew  copies  of  all  comments 
we  receive  at  our  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  K.  Carpenter.  Senior  Policv 
Analyst.  Office  of  Policy  and  Analvsis. 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498,  TTY 
(703)  883-4434  or  Richard  A.  Katz, 
Senior  Attorney,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean,  VA  22102-5090.  (703)  883- 
4020.  TTY  (703)  883-2020. 
SUPPLEMENTARY  INFORMATION:  On  August 
11,  2003.  we  published  a  proposed  rule 
in  the  Federal  Register  seeking  public 
comment  on  amendments  to  regulations 
governing  other  financing  institutions 
and  investments  in  Farmers'  notes.  The 


comment  period  expired  on  October  10, 
2003.  See  68  FR  47502,  August  11,  2003. 
One  member  of  the  public  has  requested 
that  the  FCA  provide  interested  parties 
an  additional  60  days  to  comment.  In 
response  to  this  request,  we  are 
reopening  the  comment  period  until 
December  22,  2003,  so  all  interested 
parties  have  more  time  to  respond.  The 
FCA  supports  public  involvement  and 
participation  in  its  regulatory  and  policv 
process  and  invites  all  interested  parties 
to  review  and  provide  comments  on  the 
proposed  rule. 

Dated:  October  17,  2003. 
Jeanette  C  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-26729  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-38-AD] 
RIN  2120-AA64 

Airworthiness  Directives:  Rolls-Royce 
pic  RB211  Trent  800  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
iNPRM), 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Rolls-Rovce  pic  (RR)  models  RB211 
Trent  875-17.  Trent  877-17.  Trent  884- 
17,  Trent  892-17.  Trent  892B-17,  and 
Trent  895-17  turbofan  engines,  with 
low  pressure  (LP)  compressor  fan  blades 
part  number  (P/N)  FW18548  installed. 
This  proposed  AD  would  require  LP 
compressor  fan  blade  replacement  with 
new  or  previously  reworked  blades,  or 
rework  of  the  existing  LP  compressor 
fan  blades.  This  proposed  AD  is 
prompted  by  a  number  of  new- 
production  LP  compressor  fan  blades 
found  with  surfaces  formed  outside  of 
design  intent.  Findings  included  sharp 
edges,  burrs,  and  damage  present  in  the 
area  at  the  top  of  the  shear  key  slots.  We 
are  proposing  this  AD  to  prevent 
possible  multiple  uncontained  LP 
compressor  fan  blade  failure,  due  to 
cracking  in  the  blade  root  caused  by 
increased  stresses  in  the  shear  key  slots. 


DATES:  We  must  receive  any  comments 
on  this  proposed  AD  bv  December  22, 
2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD; 

•  By  mail;  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention;  Rules  Docket  No.  2003-NE- 
38-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299. 

•  By  fax;  (781)  238-7055. 

•  By  e-mail;  9-ane- 
adcomment@faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
Rolls-Royce  pic.  PO  Box  31,  Derbv, 
England,  DE248BJ:  telephone;  011-44- 
1332-242424; fax;  011-44-1332- 
245418. 

You  may  examine  the  AD  docket,  bv 
appointment,  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel. 
1 2  New  England  Executive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
.'\nd  Propeller  Directorate.  12  New 
England  Executive  Park;  Burlington.  MA 
01803-5299;  telephone  (781) 238-7176: 
fax  (781)  238-7191^ 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-.\L-38-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  summarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 


.# 
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We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  claritv  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://\\,-\^-\v.  faa.gov/language  and  http:// 
w\^-\v.  plain  language  gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  ainvorthiness  authority  for 
the  United  Kingdom  (U.K.).  recently 
notified  the  FAA  that  an  unsafe 
c:ondition  may  exist  on  Rolls-Royce  pic 
RB211  Trent  800  series  turbofan 
engines.  The  CAA  advises  that  the 
results  of  a  recent  examination  of  a 
number  of  new  production  LP 
compressor  fan  blades,  found  surfaces 
in  the  area  of  the  shear  key  slot  and  the 
junction  of  the  blade  root  profile,  to  be 
formed  outside  of  design  intent. 
Findings  included  sharp  edges,  burrs, 
and  damage  present  in  the  area  at  the 
top  of  the  shear  key  slots.  This  can  lead 
to  cracking  in  the  blade  root,  causing 
multiple  uncontained  LP  compressor 
fan  blade  failure. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  service  bulletin 
No.  RB.211-72-E044,  Revision  1,  dated 
Mav  2,  2003.  that  describes  procedures 
for  reworking  LP  compressor  fan  blades. 
P/NFW  18.548. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  RoUs-Rovce  pic  (RR)  models 
RB211  Trent  875-17.  Trent  877-17, 
Trent  884-17,  Trent  892-17.  Trent 
892B-17.  and  Trent  895-17  turbofan 
engines,  manufactured  in  the  U.K..  are 
type-certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
CAA's  findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  I'nited  States. 
Therefore,  we  are  proposing  this  AD, 
which  would  require,  at  or  before  the 


accumulation  of  certain  cycles-since- 
new  based  on  engine  application, 
replacement  of  LP  compressor  fan 
blades.  P/N  FW18548.  with  new  or 
previously  reworked  LP  compressor  fan 
blades,  or  rework  of  the  existing  blades. 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  Julv  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22.  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  futiue  AD  actions. 

Costs  of  Compliance 

There  are  about  350  RR  models  RB211 
Trent  875-17.  Trent  877-17,  Trent  884- 
17,  Trent  892-17.  Trent  8928-17,  and 
Trent  895-17  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  106  engines  installed 
on  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We  also 
estimate  that  it  would  take  about  100 
work  hours  per  engine  to  perform  blade 
rework,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Based  on  these 
figures,  we  estimate  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  to  be 
5689,000. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certifv'  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979):  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summaiT  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-38-AD  '  in  your  request. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 


safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
followsT 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Rolls-Rovce  pic:  Docket  No.  2003-NE-38- 
AD.  ' 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (.AD)  action  by 
December  22,  2003. 

Affected  ADs 

(b)  .None. 
Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic  (RR) 
models  RB211  Trent  875-17,  Trent  877-17, 
Trent  884-17,  Trent  892-17.  Trent  892B-17. 
and  Trent  895-17  turbofan  engines,  with  low 
pressure  (LP)  compressor  fan  blades,  part 
number  (P/N)  FW18548  installed.  These 
engines  are  installed  on,  but  not  limited  to, 
Boeing  777  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  a  number  of 
new  production  LP  compressor  blades  found 
with  surfaces  formed  outside  of  design 
iAtent.  Findings  included  sharp  edges,  burrs, 
and  damage  present  in  the  area  at  the  top  of 
the  shear  key  slots.  We  are  issuing  this  AD 
to  prevent  possible  multiple  uncontained  LP 
compressor  fan  blade  failure,  due  to  cracking 
in  the  blade  root  caused  by  increased  stresses 
in  the  shear  key  slots. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Actions  Required  for  LP  Compressor  Fan 
Blades 

(f)  Replace  LP  compressor  fan  blades  with 
new  or  previously  reworked  LP  compressor 
blades  at  or  before  accumulating  the 
specified  cycles  in  the  following  Table  1,  or 
rework  the  existing  blades  as  specified  in 
paragraph  (g)  of  this  AD. 

(g)  Rework  LP  compressor  fan  blades  at  or 
before  accumulating  the  specified  cycles  in 
the  following  Table  1.  Follow  paragraphs 

3.  A.  through  3.B.(22)  of  Accomplishment 
instructions  of  RR  service  bulletin  (SB)  No. 
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RB.211-72-E044.  Revision  1.  dated  Mav  2, 
2003,  to  do  the  blade  rework. 


Table  1.— LP  Compressor  Fan  Blade  Replacement  or  Rework  Schedule 


For  engines  installed  on: 


(1)  Boeing  777-300 

(2)  Boeing  777-200IGW 

(3)  Boeing  777-200ER  .. 

(4)  Boeing  777-200  


Engine  model'  Replace  or  rework  LP  compressor  fan  blades 

at  or  before  accumulating 

Trent  884-17  and  Trent  892-17 j  2,400  cycles-since-new  (CSN). 

(i)  Trent  892-17  4.100  CSN 

(li)  Trent  895-17  3,200  CSN 

Trent  892B-17  4,100  CSN. 

Trent  875-17.  Trent  877-17,  and  Trent  884-     4,100  CSN. 
17.  I 


Alternative  Methods  of  Compliance 

(h)  The  .Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
ahernative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  .39.19, 

Material  Incorporated  by  Reference 

(i)  You  must  use  RR  SB  No.  RB.21 1-72- 
E044.  Revision  1,  dated  May  2,  2003.  to 
perform  the  blade  rework  required  by  this 
AD 

Related  Information 

(i)  CAA  airworthiness  directive  001-05- 
2003.  dated  lune  20.  2003.  also  addresses  the 
subject  of  this  AD.  and  RR  SB  No.  RB.21 1- 
72-E055,  Revision  1.  dated  June  20.  2003, 
pertains  to  the  subject  of  this  AD. 

Issued  in  Burlington.  Massachusetts,  on 
October  16.  2003. 

Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Senice. 

[FR  Doc.  03-26720  Filed  lt}-22-03:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Chapter  II.  Subchapter  D 

Ignition  of  Upholstered  Furniture  by 
Small  Open  Fiames  and/or  Smoldering 
Cigarettes;  Advance  Notice  of 
Proposed  Rulemaking;  Request  for 
Comments  and  Information 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Adv'ance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (CPSC  or  Commission)  has 
found,  based  on  available  information, 
that  a  new  flammability  standard  or 
other  regulation  may  be  needed  for 
upholstered  furniture  products  and  for 
fabrics  and  related  materials  used  in,  or 
intended  for  use  in,  upholstered 
furniture,  to  protect  the  public  against 
unreasonable  risk  of  fire  leading  to 
death,  personal  injury,  or  significant 
property  damage.  The  risk  of  fire 


addressed  in  today's  advance  notice  of 
proposed  rulemaking  (ANPR)  is  from 
ignition  of  upholstered  furniture  by 
small  open  flames  and/er  smoldering 
cigarettes.  This  proceeding  is  being 
conducted  under  authority  of  the 
Flammable  Fabrics  Act  (FFA). 

In  1994,  the  Commission  commenced 
a  regulatory  proceeding  under  the  FFA 
addressing  the  risk  of  fire  from  ignition 
of  upholstered  furniture  by  small  open 
flame  sources  such  as  matches,  cigarette 
lighters,  and  candles.  59  FR  30735 
(1994).  This  ANPR  reflects  the 
Commission's  decision  to  expand  that 
proceeding  to  explicitly  address 
cigarette  ignitions  as  well.^ 

The  Commission  solicits  written 
comments  from  interested  persons 
concerning  the  risk  of  injur\'  and  death 
associated  with  ignition  of  upholstered 
furniture  by  smoldering  cigarettes  and/ 
or  small  open  flames,  data  on  cigarette 
or  small  open  flame  ignition  testing  oT 
upholstered  furniture,  the  regulatory 
alternatives  discussed  in  this  notice, 
other  possible  means  to  address  this 
risk,  and  the  economic  impacts  of  the 
various  alternatives.  The  Commission 
also  invites  interested  persons  to  submit 
an  existing  standard,  or  a  statement  of 
intent  to  modif\'  or  develop  a  voluntary 
standard,  to  address  the  risk  of  death  or 
injury  due  to  ignition  of  upholstered 
furniture  by  small  open  flames  and/or 
smoldering  cigarettes. 
DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  December  22,  2003. 
ADDRESSES;  Comments  and  other 
submissions  should  be  captioned 
"Upholstered  Furniture  Flammability 
Proceeding"  and  mailed  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207,  or 
delivered  to  that  office,  room  502,  4330 
East-West  Highway,  Bethesda,  Maryland 
20814.  Comments  and  other 
submissions  mav  also  be  filed  bv 


facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cps(  C   V 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
R.  Ray,  Project  Manac";   Directorate  for 
Economic  Analysis,  U.S.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207:  telephone  (301) 
504-7704:  fax  (301)  504-0109;  e-mail 
dray@cpsc.gov. 

SUPPLEMENTARY  INFORMATION" 

A.  The  Product 

Products  within  the  scope  of  this 
ANPR  include:  (1)  upholstered  furniture 
used  in  homes,  offices,  and  other  places 
of  assembly  and  public  accommodation 
that  consist  in  whole  or  in  part  of 
resilient  materials  (such  as  polyurethane 
foam,  cotton  batting,  or  related 
materials)  enclosed  within  a  covering 
consisting  of  fabric  or  related  materials, 
and  (2)  fabric  or  related  materials  used 
or  intended  for  use  in  the  production  of 
upholstered  furniture.  This  scope  is  the 
same  as  that  of  the  Commission 
proceeding  commenced  in  1994  under 
the  FFA  concerning  small  open  flame 
ignition  of  upholstered  furniture.  59  FT^ 
30735  (1994). 

B.  The  I'pholstered  Furniture  Market 

The  Commission  staff  estimates  that 
there  were  over  1,500  U.S. 
manufacturers  of  upholstered  furniture, 
accounting  for  an  estimated  S8.4  billion 
in  shipments  in  1997,  the  most  recent 
year  for  which  Census  of  Manufacturers 
data  are  available.^  In  that  year,  imports 


'  The  Commissioners  voted  3-0  to  issue  this 
ANPR.  Statements  of  Commissioners  Moore  and 
Gall  concerning  the  vote  are  available  on  the  CPSC 
Web  site  at  http://w\vw.cpsc.gov 


-  The  technical  and  economic  information 
summarized  in  this  ANPR  is  set  forth  in 
considerably  more  detail  in  the  various  CPSC  staff 
briefing  materials  prepared  on  the  subject  of 
upholstered  furniture  flammability.  including 
Upholstered  Furniture  Flammability:  Analysis  of 
Comments  from  the  CPSC  StafTs  lune  2002  Public 
Meeting.  February  2003;  Upholstered  Furniture 
Flammability:  Regulaton,'  Options.  October  2001; 
Upholstered  Furniture  Flammability:  Regulatory 
Options  for  Small  Open  Flame  &  Smoking  Material 
Ignited  Fires.  October  1997:  and  Briefing  Package 
on  Petition  FP  93-1,  Upholstered  Furniture 
Flammability,  April  1994.  These  and  other 
documents  pertinent  to  this  proceeding  may  be 
obtained  from  the  CPSC  Web  site  at  htip:// 
www.cpsc.gov  or  from  the  CPSC  Office  of  the 
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accounted  for  about  S550  million,  for 
total  shipments  of  about  S8.9  billion. 
Shipments  are  concentrated  among  the 
major  producers.  The  50  largest  firms 
reportedlv  accounted  for  approximately 
70%  of  the  total  value  of  all  upholstered 
furniture  shipments  in  1997.  Most  of  the 
remaining  manufacturers  were  small 
firms,  none  of  which  accounted  for  a 
significant  portion  of  sales. 

The  average  life  of  most  upholstered 
furniture  is  about  15-17  years.  The 
CPSC  staff  estimates  that  over  400 
million  pieces  of  upholstered  furniture 
are  in  use  in  the  U.S. 

There  are  between  100  and  200 
manufacturers  of  fabric  for  household 
upholstered  furniture.  This  number 
includes  textile  mills  that  produce 
finished  upholstery  fabric,  and  textile 
finishers  that  purchase  unfinished 
goods  and  perform  additional 
operations,  such  as  printing  and  dyeing. 
The  top  16  firms  account  for  about  80 
percent  of  the  upholster\'  fabric  market. 

U.S.  upholstery  fabric  production  in 
1997  was  665.5  million  square  yards, 
about  345-360  million  square  yards  of 
which  went  into  production  of 
residential  upholstered  furniture. 
Approximately  two  percent  of  total 
consumption  of  upholstery  fabric  for 
residential  furniture  production  was 
imported.  About  53  percent  of 
upholstered  furniture  cover  materials 
were  predominantly  synthetic,  mostly 
thermoplastic  fabrics  such  as  polyester, 
polyolefin  and  nylon.  About  27  percent 
were  predominantly  cellulosic  fabrics 
like  cotton  and  rayon.  About  20  percent 
were  leather 

C.  Additional  Background  Information 

1.  Cigarette  Ignitions 

Cigarette  ignitions  of  upholstered 
furniture  have  long  been  a  leading  cause 
of  residential  fire  deaths,  injuries  and 
property  damage.  The  Commission  has 
extensively  investigated  this  risk  since 
the  1970s,  when  the  CPSC  staff  prepared 
a  draft  proposed  cigarette  ignition 
standard.  In  1977,  a  furniture  industry 
group,  the  Upholstered  Furniture  Action 
Council  (UFAC),  established  a  voluntary 
industry  program  as  an  alternative  to 
CPSC  rulemaking.  The  UFAC  voluntary 
guidelines  were  amended  in  1983,  and 
are  widely  followed  among 
manufacturers  today. 

Based  on  a  1996  CPSC  survey,  more 
than  85  percent  of  currently 
manufactured  upholstered  furniture 


(including  products  from  non-UFAC 
member  firms)  met  the  UFAC 
guidelines.  Further,  based  on  sales- 
weighted  estimates  of  CPSC  laboratory 
test  results,  more  than  80  percent  of 
currently  produced  furniture  was 
estimated  to  resist  cigarette  ignition. 
This  estimate,  which  reflects  a  gradual 
increase  in  the  use  of  inherently 
cigarette-resistant  upholstery  fabrics  and 
filling  materials,  represents  about  a  70 
percent  improvement  in  cigarette 
ignition  resistance  since  1980. 

Upholstered  furniture  products 
meeting  the  existing  Stale  of  California 
regulation.  Technical  Bulletin  (TB)  117. 
offer  a  level  of  cigarette  ignition 
resistance  comparable  to  that  of 
products  conforming  to  the  UFAC 
guidelines.  In  1998.  the  California 
Bureau  of  Home  Furnishings  and 
Thermal  Insulation  initiated  a  project  to 
upgrade  the  small  open  flame  resistance 
provisions  of  TB-117.  The  cigarette 
resistance  provisions  of  TB-117  are  not 
being  revised. 

Both  the  American  Furniture 
Manufacturers  Association  (AFMA)  and 
a  group  of  six  upholstery  fabric 
manufacturers  known  as  the  Fabric 
Coalition  have  expressed  support  for  a 
mandator}'  national  standard  addressing 
cigarette  and  small  open  flame  ignitions 
of  upholstered  furniture.  ^ 

2.  Small  Open  Flame  Ignitions 

Beginning  in  1994,  CPSC  staff 
developed  a  draft  small  open  flame 
standard  for  residential  upholstered 
furniture  that  would  prevent  or  limit 
fire  growth  following  exposure  to  a 
small  open  flame  such  as  that  from  a 
match  or  cigarette  lighter.  The  staffs 
draft  staridard  contains  flammability 
performance  tests  for  seating  areas  and 
dust  covers,  as  well  as  requirements  for 
production  testing  and  recordkeeping. 
The  most  recent  draft  appears  in  the 
CPSC  staffs  October  2001  briefing 
package.'*  The  staffs  draft  standard 
contains  no  performance  tests  for 
cigarette  ignition  resistance. 

Manufacturers  have  identified  flame 
retardant  (PR)  upholstery  fabrics  as  a 
likely  means  of  Hmiting  fire  growth  to 
meet  the  draft  small  open  flame 
standard.  FR  fabrics  are  not  needed  to 
meet  the  existing  California  TB-117 
regulation  or  the  UFAC  voluntary 
guidelines,  CPSC  laboratory  testing 
suggested,  however,  that  FR  upholstery 


Secretary  The  documenls  ,->re  also  available  for 
inspHction  at  the  Commission's  Public  Reading 
Room.  4330  East-West  Highway,  room  419, 
Bethesda.  Maryland  20814  For  hirther  information 
please  contact  the  Office  of  the  Secretary  to  the 
Commission  at  (301)  504-0800. 


'  Copies  of  the  AFMA  and  Fabric  CoalUion 
correspondence  to  this  effect  may  be  obtained  from 
the  CPSC  Web  site  at  http://n-ww.cpsc.gov  or  from 
the  CPSC  Office  of  the  Secretary. 

•*  Upholstered  Furniture  Flammability:  Regulatory 
Options.  October  2001.  See  fn.  1  supra  regarding 
viewing  and  obtaining  copies  of  this  and  other 
related  docuqients. 


fabrics  would  reduce  the  risk  of 
upholstered  furniture  fires  ignited  by 
smoldering  cigarettes  as  well  as  by  small 
open  flame  sources.  CPSC  staff 
estimates  that  about  80  percent  of  the 
projected  benefits  of  a  possible  small 
open  flame  standard  would  accrue  from 
reductions  in  cigarette  fire  losses, 

D.  Statutory  Authority 

This  proceeding  is  conducted  under 
authoritv  of  the  Flammable  Fabrics  Act. 
15  U.S.C,  1191-1204.  An  item  of 
upholstered  furniture  is  an  "interior 
furnishing"  "product"  as  those  terms 
are  defined  in  sections  2(e)-and  (h)  of 
the  FFA.  15  U.S.C.  1191(e)  and  (h).  The 
Commission  has  authority  under  section 
4(a)  of  the  FFA  to  institute  a  proceeding 
to  issue  a  flammability  standard  or  other 
regulation,  including  labeling,  for  an 
interior  furnishing  product  if  it 
determines  that  such  a  standard  "may 
be  needed  to  adequately  protect  the 
public  against  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death  or 
personal  injurv.  or  significant  property 
damage."  15  U.S.C.  1193(a). 

A  proceeding  to  promulgate  a 
regulation  establishing  a  flammability 
standard  begins  bv  publication  of  an 
ANPR.  FFA  section  4(g).  15  U.S.C. 
1193(g).  If  the  Commission  elects  to 
continue  the  rulemaking  proceeding 
after  considering  responses  to  the 
ANPR.  the  Commission  must  publish  a 
preliminarv  regulator}'  analysis  along 
with  the  text  of  the  proposed  rule.  FFA 
section  4(i).  15  U.S.C.  1193(i). 

If  the  Commission  then  moves 
forward  to  issue  a  regulation,  in 
addition  to  the  text  of  the  final  rule,  it 
must  publish  a  final  regulatory  analysis 
that  includes:  (1)  A  description  of  the 
potential  benefits  and  costs  of  the  rule; 
(2)  a  summary  of  any  alternatives  that 
were  considered,  their  costs  and 
benefits,  and  the  reasons  for  their 
rejection;  and  (3)  a  summary  and 
assessment  of  any  significant  issues 
raised  on  the  preliminary  regulatory 
analysis  that  accompanied  the  proposed 
rule."  FFA  section  4(j)(l).  15  U.S.C. 
1193(j)(l).  In  addition,  the  Commission 
must  make  findings  concerning  the 
inadequacy  of  any  pertinent  voluntary 
standard,  that  the  benefits  of  the  rule 
bear  a  reasonable  relationship  to  its 
costs,  and  that  the  rule  is  the  least 
burdensome  requirement  that  prevents 
or  adequatelv  reduces  the  risk  of  injury. 
FFA  section  4{j)(2),  15  U.S.C.  1193(j)(2). 

E.  The  Risk  of  Injury  and  Death 

Fires  involving  ignitions  of 
upholstered  furniture  constitute  a 
leading  cause  of  residential  fire  losses. 
Furniture  fires  killed  more  people  in 
1998  (the  latest  year  for  which  data  are 
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available)  than  did  fires  involving  anv 
other  category  of  consumer  products 
under  the  Commission's  jurisdiction. 
About  four-fifths  of  the  estimated  deaths 
and  about  two-thirds  of  the  estimated 


injuries  that  CPSC  staff  believes  could 
be  addressed  by  a  mandatory  standard 
were  from  smoldering  ignition  bv 
smoking  materials  (almost  always 
cigarettes),  as  shown  below.  In  addition. 


about  four-fifths  of  the  estimated 
societal  costs  (Si. 9  billion  out  of  S2.4 
billion)  of  upholstered  furniture  fires 
were  cigarette  ignition-related. 


Estimated  1998  Addressable  Upholstered  Furniture  Fire  losses  ^ 


>, 

Fires 

Deaths 

Injuries 

Property  Loss 
(Smil) 

Smoking  Materials  

4,700 
1,500 

340 
80 

730 
350 

87 
32 

Small  Open  Flame    

Total 

6,200 

420 

1,080 

1 

120 

Although  cigarette-ignited  furniture 
fire  deaths  have  declined  bv  about  70 
percent  over  the  past  two  decades, 
recent  years'  data  suggest  the  decline 
may  be  leveling  off.  Even  at  the  1998 
level,  the  number  of  deaths  is  large,  and 
the  potential  economic  benefits  of 
reducing  the  Si. 9  billion  in  societal 
costs  are  substantial. 

F.  Existing  Standards 

1 .  UFAC  Program 

The  UFAC  voluntarv  program 
contains  six  cigarette  ignition 
performance  tests  for  different 
upholstered  furniture  components 
(co\'er  and  interior  fabrics,  "barriers" 
i.e..  batting,  decking  and  filling/padding 
materials,  decorative  trim  and  welt 
cord)  as  well  as  certification  and 
product  labeling  provisions.  The  UFAC 
guidelines  encourage  the  use  of  the 
inherently  smolder-resistant  materials 
that  have  become  popular  on  the 
market. 

The  UFAC  fabric  classification  test 
(now  embodied  in  ASTM  voluntarv  test 
method  E-1390)  denotes  upholstery 
cover  fabrics  as  either  Class  I  or  Class  II. 
Class  I  fabrics  are  less  ignition-prone. 
Class  II  fabrics  are  more  ignition-prone. 
To  conform  to  the  UFAC  guidelines. 
Class  11  fabrics  may  only  be  used  in 
constructions  with  smolder-resistant 
batting  (or  other  materials  that  conform 
to  the  UFAC  "barrier"  test)  between  the 
fabric  and  interior  materials  of  the 
furniture.  However,  CPSC  laboratory 
testing  of  full  scale  chairs  demonstrated 
that  UFAC-conforming  products  made 
with  smolder-prone  fabrics  can  ignite 
and  burn  even  when  polyester  batting  or 
other  ignition-resistant  fillings  are 
present.  Thus,  CPSC  staff  believes  that 


■'  Addressable  losses  from  NFIRS  cases  identified 
as  upholstered  furniture,  with  appropriate  coding 
for  type  of  material  ignited,  area  of  origin,  ignition 
factor,  and  equipment  involved  Out-of-scope  or 
inrnn'sistrntly  coded  rasfs,  inrluding  in<"ondiar\' 
and  suspicious  fires,  are  excluded.  Source: 
Upholstered  Furniture  Klammability:  Regulatory 
Options.  CPSC  October  2001 


UFAC  component  conformance  does  not 
guarantee  cigarette  resistance  of  the 
finished  article. 

2.  California  Technical  Bulletins 

California  Technical  Bulletin  117, 
which  is  mandator*'  for  all  upholstered 
furniture  sold  in  the  state,  contains 
component  performance  tests  for 
cigarette  ignition  resistance  of  fibrous/ 
loose  fill  and  cellular  foam  filling 
materials.  Upholstered  furniture  sold  in 
California  must  also  be  labeled  as 
complying  with  the  TB-1 1 7 
performance  requirements. 

Like  the  UFAC  voluntary  program, 
TB-1 17  is  comprised  of  component 
tests.  Another  California  standard,  TB- 
116,  is  available  to  manufacturers  on  a 
voluntary  basis.  TB-1 16  incorporates  a 
full-scale  (or  small-scale  composite) 
cigarette  test.  Manufacturers  whose 
products  meet  this  standard  may  use 
labels  stating  that  the  products  provide 
a  higher  level  of  fire  protection. 

TB-1 16  and  117  are  not  national 
standards.  However,  some 
manufacturers,  importers  and  retailers 
offer  TB-117-compliant  products  for 
nationwide  distribution. 

3.  Fire  Safe  Cigarette  Legislation 

Regulations  implementing  New  York 
State  legislation  requiring  "fire-safe," 
i.e..  lower  ignition  propensity  (IP), 
cigarettes  may  become  effective  in 
2003.'^  Lower  IP  cigarettes  would 
presumably  reduce  fire  losses,  including 
those  involving  upholstered  furniture. 
Several  federal  fire-safe  cigarette  bills 
were  introduced  unsuccessfully  in  the 
107th  Congress.^  The  extent  to  which 
lower-IP  cigarettes  may  reduce  the  risk 
of  ignition  of  upholstered  furniture  and 
other  home  furnishings  is  currently 
unknown. 


'■  Fire  Safety  Standards  for  Cigarettes,  N.Y. 
Executive  Law,  Chapter  18.  Article  6-C,  §  l.'i6-c 
(McKinncy  20031 

'  See,  e.g..  Fire  Safe  Cigarette  Act  of  2002,  HR 
5059  IH,  107th  Congress.  2d  Session,  introduced 
June  27,  2002. 


G.  Finding 

Based  on  information  currently 
available  to  it  from  investigations, 
research,  and  other  sources,  the 
Commission  finds  that  a  new 
flammability  standard,  or  other 
regulation,  may  be  needed  for 
upholstered  furniture  products  made 
from  fabrics  and  related  materials,  and 
for  fabrics  and  related  materials  used  in, 
or  intended  for  use  in  upholstered 
furniture,  to  protect  the  public  against 
the  unreasonable  risk  of  the  occurrence 
of  fire  leading  to  death,  personal  injury 
or  significant  property  damage.  FFA 
section  4(a),  15  U.S.C.  1193(a).  The  risk 
of  the  occurrence  of  fire  addressed  in 
this  ANPR  is  that  from  ignition  of 
upholstered  furniture  by  small  open 
flames  and/or  smoldering  cigarettes. 
Commencing  this  proceeding  expands 
the  Commission's  prior  FFA  proceeding 
addressing  small  open  flame  ignition 
sources  such  as  matches,  cigarette 
lighters,  and  candles  to  also  include 
ignition  by  smoldering  cigarettes. 

H.  Regulatory  .Mternati\ps  Under 
Consideration 

1 .  Flammability  Standard 

If  the  Commission  finds  that  one  is 
needed  to  adequately  protect  the  public  . 
.•i>;jinst  an  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death. 
injur\',  or  significant  property  damage,  it 
may  promulgate  a  flammability  standard 
for  upholstered  furniture.  Any  such 
standard  must  be  stated  in  objective 
terms  and  be  reasonable,  technologically 
practicable,  and  appropriate.  FFA 
section  4(b),  15  U.S.C.  1193(b).  It  also 
must  be  limited  to  those  fabrics,  related 
materials,  or  products  that  have  been 
determined  to  present  the  unreasonable 
risk  of  fire  at  issue  in  the  proceeding.  Id, 

2.  Labeling  Regulation 

Either  separately  or  as  part  of  a 
flammability  standard,  the  Commission 
may  consider  issuing  a  lab^ing 
regulation  as  part  of  this  proceeding. 
FFA  section  4(a),  15  U.S.C.  1193(a). 
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3.  Vnluntan'  Standard 

If  the  Commission  determines  that 
any  voluntary  or  other  standard  or 
portion  thereof  submitted  in  response  to 
this  ANPR  would  eliminate  or 
adequately  reduce  the  risk  of  injury  in 
question  it  may  issae  that  standard,  or 
a  portion  of  it.  as  a  proposed  regulation. 
FFA  section  4(h)(1);  15  IJ.S.C.  1193(h). 
In  general,  the  Commission  may  not 
promulgate  a  regulation  if  there  is  an 
existing  voluntary  standard  addressing 
the  same  risk  that  would  likely  result  in 
the  elimination  or  adequate  reduction  of 
that  risk  and  with  which  there  would 
likeiv  be  substantial  compHance.  FFA 
sections  4(h)(2)  and  (jj(2);  1.5  U.S.C. 
sections  1193(h)(2)  and  (i)(2). 

I.  Solicitation  of  Information  and 
Comments 

This  A.NTR  IS  the  first  step  in  a 
proceeding  which  could  result  in  a 
mandatory  flammability  standard  and/ 
or  labeling  regulation,  or  a  voluntary 
standard  for  upholstered  furniture  that 
presents  an  unreasonable  risk  of  the 
occurrence  of  fire  due  to  cigarette  or 
small  open  flame  ignition  leading  to 
death  or  personal  injury  or  significant 
property  damage.  The  Commission 
invites  interested  persons  to  submit 
their  comments  on  any  aspect  of  the 
alternati\es  discussed  above. 
Specifically,  in  accordance  with  section 
4(g)  of  the  FF.A.  thf^  Commission 
solicits: 

1.  Written  comments  with  respect  to: 
(a)  The  risk  identified  by  the 
Commission;  (b)  the  need  for 
flammability  performance  requirements 
to  address  cigarette  and/or  small  open 
flame  ignition  of  upholstered  furniture; 
(c)  the  need  for  a  uniform  national 
upholstered  furniture  flammability 
standard:  (d)  the  relationship  between 
cigarette  and  small  open  flame  ignition 
performance:  (e)  the  regulatory 
tilternativ^'s  being  considered  and  the 
potential  effectiveness  and  economic 
impacts  of  these  alternatives:  and  (f) 
other  possible  alternatives  for 
addressing  the  risk  and  the  effectiveness 
and  economic  impacts  of  these 
alternatives. 

2.  Any  existing  standard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

3.  A  statement  of  intention  to  modif\' 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  discussed  in 


this  notice,  together  with  a  description 
of  a  plan  to  do  so. 

In  addition,  the  Commission  would 
like  to  receive  data  on  cigarette  and 
small  open  flame  ignition  tests  of 
upholstered  furniture. 

Comments  and  other  submissions 
should  be  captioned  "Upholstered 
Furniture  Flammability  Proceeding" 
and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  or 
delivered  to  that  office,  room  502.  4330 
East-West  Highway,  Bethesda,  Maryland 
20814.  Comments  and  other 
submissions  may  also  be  filed  by 
facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cpsc.gov.  All  comments  and 
other  submissions  must  be  received  by 
December  22,  2003. 

Dated;  October  20.  2003. 
Todd  A.  Stevenson, 
Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  03-26809  Filed  10-22-03;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 
RIN  3014-AA06 

Protection  of  Historic  Properties 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Proposed  rule;  exlension  of 

comment  period. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  is  extending  by  30 
days  the  public  comment  period  for  the 
proposed  amendments  to  the 
regulations  implementing  Section  106  of 
the  National  Historic  Preser\'ation  Act. 
Such  proposed  amendments  were 
published  in  the  Federal  Register  on 
September  25,  2003.  This  extended 
comment  period  will  afford  greater 
opportunity  to  all  interested  parties  to 
review  and  submit  comments  on  the 
proposal. 

DATES:  Comments  must  be  received  on 
or  before  November  26,  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  1100 


Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004.  Fax  (202)  606- 
8672.  You  may  submit  electronic 
comments  to:  achp@achp.gov.  For 
electronic  comments,  please  type  "Regs 
Amendment  2003"  in  the  subject  line  of 
the  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT: 

Javier  Marques,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004;  (202)  606-8503. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  requests  filed  with  the 
Advisory  Council  on  Historic 
Preservation  (ACHP),  the  comment 
period  for  the  proposed  amendments  to 
the  regulations  implementing  Section 
106  of  the  National  Historic 
Preservation  Act  now  ends  on 
November  26.  2003.  This  is  an  extension 
of  30  days  beyond  the  comment  period 
established  in  the  Federal  Register  on 
September  25,  2003. 

The  Section  106  regulations  set  forth 
how  Federal  agencies  take  into  account 
the  effects  of  their  undertakings  on 
historic  properties  and  afford  the  ACHP 
a  reasonable  opportunity  to  comment, 
pursuant  to  Section  106  of  the  National 
Historic  Preservation  Act.  Most  of  the 
proposed  amendments  to  those 
regulations  respond  to  recent  court 
decisions  which  held  that  (1)  the  ACHP 
could  not  force  a  Federal  agency  to 
change  its  determinations  regarding 
whether  its  undertakings  affected  or 
adversely  affected  historic  properties, 
and  (2)  that  Section  106  does  not  apply 
to  undertakings  that  are  merely  subject 
to  State  or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency.  Another  proposetl 
amendment  clarifies  the  time  period  for 
objections  to  "No  Adverse  Effect" 
findings.  The  last  proposed 
amendments  clarif\-  that  the  ACHP  can 
propose  an  exemption  to  the  Section 
106  process  on  its  own  initiative,  rather 
than  needing  a  Federal  agency  to  make 
such  a  proposal.  See  the  proposal  as 
published  in  the  Federal  Register  (68 
FR  55354,  September  25,  2003)  for 
further  information. 

Dated:  October  20.  2003. 
John  M,  Fowler, 

Executive  Director. 

|FR  Doc   0.3-26799  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doc.  #TM-03-12] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  and  revision  of  a  currentlv 
approved  information  collection  for  the 
Farmers  Market  Questionnaire. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  22,  2003  to  be 
assured  of  consideration, 
FOR  FURTHER  INFORMATION  CONTACT: 

Contact  or  send  comments  to  Ed 

Ragland.  Marketing  Service  Branch, 
Transportation  and  Marketing, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  1400 
Independence  Ave,.  SVV,,  Room  2646. 
South  Building,  Washington  DC  20250- 
0269;  (202)  720-8317  and  Fax  (202) 
690-0031, 

SUPPLEMBNTARY  INFORMATION: 

Title:  Farmers  Market  Questionnaire, 

OMB  Number:  0581-0169, 

Expiration  Date  of  Approval:  March 
31,2004, 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  Under  the  Agricultural 
Marketing  Act  of  1946.  as  amended  [7 
U.S.C.  1621  et  seq.).  the  Agricultural 
Marketing  Service  (AMS)  is  responsible 
for  collecting  data  to  provide  market 
access  for  small  and  medium  sized  * 
farmers.  One  of  the  elements  of  this 
function  is  to  collect  data  on  farmers 


markets  throughout  the  country  and 
publish  this  information.  This 
information  is  critical  to  State  and  local 
governments  ability  to  make  decisions 
on  the  formation  and  management  of 
local  farmers  markets.  States  and 
localities  need  this  information  not  onlv 
to  support  small  and  medium  sized 
farmers,  but  also  to  make  decisions 
concerning  rural  business  activities. 
Information  will  be  collected  on  the  size 
and  growth  of  markets,  consumers  and 
farmers  served,  products  sold,  sales, 
days  of  operation  ,  and  management 
structure.  Information  will  be  collected 
everv'  two  years  on  the  size  and  growth 
of  farmers  markets  to  monitor  how  this 
marketing  method  changes  over  time 
and  the  impact  farmers  markets  have  on 
the  farming  community  nationwide. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Fanners  market 
managers. 

Estimated  Number  of  Respondents: 
3,100. 

Estimated  Total  Annual  Responses: 
1.550, 

Estimated  Number  of  Responses  per 
Respondent:  ,5. 

Estimated  Total  Annual  Burden  on 
Respondents:  388  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv. 
Comments  may  be  sent  to  Ed  Ragland, 
Marketing  Services  Branch. 
Transportation  and  Marketing, 
.Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave,.  SW,,  RooiTi  2646, 
South  Building,  Washington  DC  20250- 
0269,  All  comments  received  will  be 
available  for  public  inspection  during 


regular  business  hours  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 
Elimination  Act,  which  provides  for  the 
use  of  information  resources  to  improve 
the  efficiency  and  effectiveness  of 
government  operations,  including 
providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
possible. 

Dated:  October  16.  2003. 

Kenneth  C.  Clajton, 

Associate  Administrator.  Agricultural 
Marketing  Senice. 

|FR  Doc,  03-26714  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Advisory  Committee  on  Biotechnology 
and  21st  Century  Agriculture; 
Nominations 

AGENCY:  Office  of  the  Under  Secretary, 
Research,  Eckication.  and  Economics, 
USDA. 

ACTION:  AdvisoPi'  Committee  on 
Biotechnology  and  21st  Centur\' 
Agriculture;  Nominations. 

SUMMARY:  The  Agricultural  Research 
Service  is  requesting  nominations  for 
qualified  persons  to  sen'e  as  members  of 
the  Secretary's  Advisor\'  Committee  on 
Biotechnology  Emd  21st  Century 
Agriculture  (AC21).  The  charge  for  the 
AC21  is  two-fold:  to  examine  the  long- 
term  impacts  of  biotechnology  on  the 
U.S.  food  and  agriculture  system  and 
USDA;  and  to  provide  guidance  to 
USDA  on  pressing  individual  issues, 
identified  by  the  Office  of  the  Secretarj-, 
related  to  the  application  of 
biotechnology  in  agriculture. 
DATES:  Written  nominations  must  be 
received  by  fax  or  postmarked  on  or 
before  November  24,  2003. 
ADDRESSES:  All  nomination  materials 
should  be  sent  to  Michael  Schechtman, 
Designated  Federal  Official,  Office  of 
the  Deputy  Secretan,',  USDA,  202B 
Jamie  L.  VVhitten  Federal  Building,  14th 
and  Independence  Avenue.  SW.. 
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Washington.  DC  20250.  Forms  may  also 
be  submitted  by  fa.x  to  (202)  690-4265. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  addressed  to 
Michael  Schechtman.  Designated 
Federal  Official,  telephone  (202)  720- 
3817;  fax  (202)  690-4265;  e-mail 
mschechtman®ars  usda.gov.  To  obtain 
form  AD-755  ONLY  please  contact 
Dianne  Harmon.  Office  of  Pest 
Management  Policy,  telephone  (202) 
720-4074,  fax  (202)  720-3191;  e-mail 
dharmonSdrs.usda  gov 

SUPPLEMENTARY  INFORMATION:  AC21 

members  serve  staggered  2-year  terms, 
with  terms  for  half  of  the  Committee 
members  expiring  in  any  given  year. 
Nominations  are  being  sought  for  open 
Committee  seats.  The  terms  of  9 
members  of  the  AC21  will  expire  in 
earlv  2004.  The  AC21  Charter  allows  for 
flexibility  to  appoint  up  to  a  total  of  11 
members.  Members  can  be  reappointed 
to  serve  up  to  6  consecutive  years.  Equal 
opportunity  practices,  in  line  with 
USDA  policies,  will  be  followed  in  all 
membership  appointments  to  the 
Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Nominees  of  the  AC21  should  have 
recognized  expertise  in  one  or  more  of 
the  following  areas;  recombinant-DNA 
(rDNA)  research  and  applications  using 
plants:  rDNA  research  and  applications 
using  animals;  rDNA  research  and 
applications  using  microbes;  food 
science;  silviculture  and  related  forest 
science;  fisheries  science:  ecology; 
veterinary  medicine;  the  broad  range  of 
farming  or  agricultural  practices:  weed 
science;  plant  pathology:  biodiversity: 
applicable  laws  and  regulations  relevant 
to  agricultural  biotechnology  policy: 
risk  assessment:  consumer  advocacy 
and  public  attitudes:  public  healthy 
epidemiology:  ethics,  including 
bioethics;  human  medicine: 
biotechnology  industry  activities  and 
structure:  intellectual  property  rights 
systems;  and  international  trade. 
Members  will  be  selected  by  the 
Secretary  of  Agriculture  in  order  to 
achieve  a  balanced  representation  of 
viewpoints  to  address  effectively  USDA 
biotechnology  policy  issues  under 
consideration. 

Nominations  for  AC21  membership 
must  be  m  writing  and  provide  the 
appropriate  background  documents 
required  by  USDA  policv.  including 
background  disclosure  form  AD-755. 


The  AC21  meets  in  Washington,  DC. 
up  to  four  (4)  times  per  year.  The 
function  of  the  AC21  is  solely  advisory. 
Members  of  the  AC21  and  its 
subcommittees  serve  without  pay.  but 
with  reimbursement  of  travel  expenses 
and  per  diem  for  attendance  at  AC21 
and  subcommittee  functions  for  those 
AC21  members  who  require  assistance 
in  order  to  attend  the  meetings.  While 
away  from  home  or  their  regular  place 
of  business,  those  members  will  be 
eligible  for  travel  expenses  paid  by  REE, 
USDA,  including  per  diem  in  lieu  of 
subsistence,  at  the  same  rate  as  a  person 
employed  intermittently  in  the 
government  service  is  allowed  under 
Section  5703  of  Tide  5,  United  States 
Code. 

Submitting  Nominations: 
Nominations  should  be  typed  and 
include  the  following: 

1 .  A  brief  summary  of  no  more  than 
two  (2)  pages  explaining  the  nominee's 
suitability  to  serve  on  the  AC21, 

2.  A  resume  or  curriculum  vitae. 

3.  A  completed  copy  of  form  AD-755. 
Nominations  should  be  sent  to 

Michael  Schechtman  at  the  address 
listed  above,  and  be  post  marked  no 
later  than  [the  date  set  forth  above). 

Dated:  October  15,  2003. 
Joseph  |en. 

Under  Secretary  for  Research.  Education  and 
Economics. 
[FR  Doc.  03-26790  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-089-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  hispection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Cooperative  Agricultural  Pest  Survey. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
22.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  foiur 


copies  of  your  comment  (an  original  and 
three  copies)  to;  Docket  No.  03-089-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71.  4700  River 
Road.  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-089-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-089-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading  - 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wv^-w. aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  Cooperative 
Agricultural  Pest  Survey,  contact  Ms. 
Coanne  O'Hern,  National  Survey* 
Coordinator.  Pest  Detection  and 
Management  Programs,  PPQ.  APHIS, 
4700  River  Road,  Unit  137.  Riverdale, 
MD  20737-1236;  (301)  734-4387.  For 
copies  of  more  detailed  information  on 
the  information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cooperative  Agricultural  Pest 
Survey. 

OMB  Number:  0579-0010. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Under  the  Plant  Protection 
Act  (7  U.S.C.  7701-7772).  the  Secretary 
of  Agriculture  is  responsible  for 
preventing  the  introduction  and 
interstate  spread  of  plant  pests  and 
noxious  weeds  that  are  new  to  or  not 
widely  distributed  within  the  United 
States. 

To  this  end.  the  Animal  and  Plant 
Health  Inspection  Service.  Plant 
Protection  and  Quarantine  (PPQ) 
program,  has  joined  forces  with  the 
States  and  other  agencies  to  create  a 
program  called  the  Cooperative 
Agricultural  Pest  Survey  (CAPS).  The 
CAPS  program  collects  and  manages 
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data  on  plant  pests,  weeds,  and 
biological  c:ontrol  agents,  which  may  be 
used  to  control  plant  pests  or  noxious 
weeds. 

This  program  allows  the  States  and 
PPQ  to  conduct  surveys  to  detect  and 
measure  the  presence  of  exotic  plant 
pests  and  weeds  and  to  enter  survev 
data  into  a  national  computer-based 
system  known  as  the  National 
Agricultural  Plant  Information  .Svstem 
(NAPIS).  This,  in  turn,  allows  APHIS  to 
obtain  a  more  comprehensive  picture  of 
pest  conditions  in  the  United  States  as 
well  as  detect,  in  collaboration  with  the 
National  Plant  Diagnostic  Network  and 
the  U.S.  Department  of  Agriculture's 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES). 
population  trends  that  could  indicate  an 
agricultural  bioterrorism  act. 

The  information  generated  bv  this 
program  is  used  by  States  to  predict 
potential  pest  situations  in  the  United 
States  and  bv  Federal  interests  [e.g., 
PPQ  and  CSREES)  to  promptly  detect 
and  respond  to  the  occurrence  of  new 
exotic  pests  and  to  provide 
documentation  on  plant  pests  to 
facilitate  and  record  the  location  of 
those  pest  incursions  that  could  directly 
hinder  the  export  of  U.S.  farm 
commodities.  The  system  also  provides 
data  management  support  for  PPQ  pest 
programs  such  as  imported  fire  and 
gypsy  moth. 

The  CAPS  program  entails  the  use  of 
several  information  collection  activities, 
including  a  cooperative  agreement  and 
a  Specimens  for  Determination  Form 
(PPQ  Form  391). 

We  are  asking  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utiHty; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utilitv,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use.  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g.. 


permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.1091824  hours  per  response. 

Respondents:  State  cooperators 
participating  in  the  Cooperative 
Agricultural  Pest  Survey. 

Estimated  annual  number  of 
respondents  .103. 

Estimated  annual  number  of 
responses  per  respondent:  352.932. 

Estimated  annual  number  of 
responses:  36,352. 

Estimated  total  annual  burden  on 
respondents:  3.969  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC.  this  17th  day  of 
October,  2003, 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  03-26786  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  03-094-1] 

Notice  of  Request  for  Extension  of 
Approval  of.  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Sen,'ice.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Ser\'ice's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  user  fees  for  processing 
applications  and  permits  to  import 
certain  animals  and  animal  products. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
.?2.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-094-1. 
Regulator}'  Analysis  and  Development, 


PPD,  APHIS,  Station  3C71,  4700  River 
Road,  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-094-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  bodj 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-094-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siire  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
v\^^\'. aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  u.ser  iav 
regulations  for  the  importation  of 
animals  and  animal  products,  contact 
Mrs.  Kris  Caraher.  Section  Head,  User 
Fees  Section,  Financial  Systems  and 
Ser\'ices  Branch.  Financial  Management 
Division.  MRPBS,  APHIS,  4700  River 
Road.  Unit  54,  Riverdale,  MD  20737- 
1232;  (301)  734-5743.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
747- 

SUPPLEMENTARY  INFORMATION: 

Title:  Veterinar\'  Ser\-ices  User  Fees 
for  Permit  Applications. 

OMB  Number:  0579-0167. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Ser\'ice  (APHIS)  of 
the  U.S.  Department  of  Agriculture 
charges  applicants  a  fee  for  processing 
applications  for  permits  to  import 
animals  and  animal  products  (including 
byproducts,  organisms,  vectors,  and 
germ  plasm).  Regulations  regarding  user 
fees  to  reimburse  APHIS  for  processing 
permit  applications  and  for  providing 
other  import-  and  export  related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  the 
Code  of  Federal  Regulations,  title  9.  part 
130.  Veterinarx'  Ser\ices,  APHIS,  is 
responsible  for  reviewing  the  import 
applications  and  issuing  permits. 
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The  user  fees  varv  depending  on  such 
factors  as  the  tvpe  of  application  or  the 
type  of  animal  or  product.  In  order  to 
determine  the  appropriate  fees, 
Veterinary  Services  may  need  to  contact 
applicants  for  additional  information. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  uf  the  burden  of  the 
information  collcctinn.  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use.  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g.. 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.02 
hours  per  response. 

Respondents  Importers,  brokers,  and 
the  importing  public. 

Estimated  annual  number  of 
respondents:  2,350 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  2,350. 

Estimated  total  annual  burden  on 
respondents:  47  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC,  this  17th  day  of 
October.  2003 

Kevin  Shea. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc  0.3-26787  Filed  10-22-03;  8:45  am] 

BiLUNG  CODE  34tO-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service       1 

[Docket  No.  03-053-2] 

Hydrilia;  Availability  of  an 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice, 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
continued  release  of  the  nonindigenous 
leaf-mining  flies  Hydrellia  pakistanae 
Deonier  and  H.  balciunasi  Bock 
(Diptera:  Ephydridae)  as  biological 
control  agents  to  reduce  the  severity  of 
infestations  of  the  aquatic  weed  hydrilia 
(Hydrilia  verticillata)  in  the  continental 
United  States.  Based  on  its  finding  of  no 
significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue.  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tracy  A,  Horner,  Ecologist, 
Environmental  Services,  PPD,  APHIS, 
4700  River  Road,  Unit  149.  Riverdale, 
MD  20737-1236:  (301)  734-5213. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
considering  an  application  by  a 
researcher  at  the  U.S.  Army  Engineer 
Research  and  Development  Center  in 
Vicksburg.  MS,  for  a  permit  for  the 
continued  release  of  the  nonindigenous 
leaf-mining  flies  Hydrellia  pakistanae 
Deonier  and  H.  balciunasi  Bock 
(Diptera:  Ephydridae)  in  the  continental 
United  States.  These  agents,  which  have 
previously  been  released  in  the  United 
States,  would  be  used  by  the  applicant 
for  the  biological  control  of  the  aquatic 
weed  hydrilia  {.Hydrilia  verticillata 


(L.F.)  Royle  (Hydrocharitaceae)  in  new 
areas  infested  with  hydrilia. 

Hydrilia,  which  is  native  to  the 
warmer  areas  of  Asia,  was  first 
discovered  in  the  United  States  in  1960, 
A  submersed  aquatic  plant,  it  has  the 
ability  to  multiply  profusely,  producing 
long,  thick  stands.  It  has  become  a  major 
nuisance  in  many  aquatic  systems, 
displacing  native  aquatic  plants  such  as 
pondweeds  and  eel  grass,  causing 
navigational  interference,  hindering 
waterflow,  and  detracting  from 
recreational  use  of  water  bodies. 

The- biological  control  agents  H. 
pakistanae  and  H.  balciunasi.  which 
have  been  released  previously  in  several 
States,  have  the  potential  to  reduce  the 
severity  of  infestations  of  hydrilia  in 
other  areas  of  the  continental  United 
States.  H.  pakistanae  and  H.  balciunasi 
are  flies  in  the  family  Ephydridae. 
Female  Hydrellia  spp.  lay  their  eggs  on 
hydrilia.  and  after  several  days,  the  eggs 
hatch  into  larvae.  The  larvae  of  both 
species  damage  hydrilia  plants  by 
mining  leaves. 

On  Mav  23,  2003,  we  published  in  the 
Federal  Register  (68  FR  28190-28191, 
Docket  No.  03-053-1)  a  notice  in  which 
we  aruiounced  the  availability,  for 
public  review  and  comment,  of  an 
environmental  assessment  (EA)  that 
examined  the  potential  environmental 
impacts  associated  with  the  proposed 
release  of  these  biological  control  agents 
into  additional  areas  of  the  United 
States. 

We  solicited  comments  on  the  EA  for 
30  days  ending  June  23,  2003.  We  did 
not  receive  any  comments  by  that  date. 
In  this  document,  we  are  advising  the 
public  of  our  finding  of  no  significant 
impact  (FONSI)  regardmg  the  continued 
release  of  the  nonindigenous  leaf- 
mining  flies  Hydrellia  pakistanae 
Deonier  and  H.  balciunasi  Bock 
(Diptera:  Ephydridae)  as  biological 
control  agents  to  reduce  the  severity  of 
infestations  of  hydrilia  in  the 
continental  United  States.  The  finding, 
which  is  based  on  the  EA,  reflects  our 
determination  that  release  of  these 
biological  control  agents  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  EA  and  FONSI  may  be  viewed  on 
the  Internet  at  http:// 
ww^'.aphis. usda.gov/ppq/  by  following 
the  link  for  "Document/Forms  Retrieval 
System,"  then  clicking  on  the  triangle 
beside  ■'6-Permits-Environmental 
Assessments"  and  selecting  document 
number  0035.  You  may  request  paper 
copies  of  the  EA  and  FONSI  by  calling 
or  writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  EA  when 
requesting  copies.  The  EA  and  FONSI 
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are  also  available  for  review  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice). 

The  EA  and  FOXSI  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policv  Act  of 
1969  (NEPA).  as  amended  (42"U.S.C. 
4321  et  seq.].  (2)  regulations  of  the 
Council  on  Environmental  Qualitv  for 
implementing  the  procedural  provisions 
of  NEPA  (40CFR  parts  1500-1508).  (3) 
USDA  regulations  implementmt:  NEPA 
(7  CFR  part  1),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC,  this  17th  dav  of 
October,  200.3, 

Kevin  Shea. 

Acting  Administrator.  Animal  arid  Plant 
Health  Inspection  Service. 
IFR  DoL    0.3-26785  Filed  10-22-03;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Chloride  Bush  Project.  Idaho 
Panhandle  National  Forests,  Bonner 
County,  Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  document  and 
disclose  the  potential  environmental 
effects  of  proposed  activities  within  the 
Gold  Creek  watershed  on  the  Sandpoint 
Ranger  District.  Idaho  Panhandle 
National  Forests.  The  watershed  is 
located  about  25  miles  south  of 
Sandpoint.  Idaho,  near  the  town  of 
Lakeview. 

The  proposal  was  designed  using 
science  from  broad  scale  assessments 
including  the  Interior  Columbia  Basin 
Ecosystem  Management  Project.  The 
proposal  is  intended  to  improve  the 
health  and  productivity  of  aquatic  and 
terrestrial  habitats,  and  provide  for 
human  uses  and  values  by:  (1)  Reducing 
road  densities  and  sediment  risks  from 
roads  and  trails,  (2)  restoring  desired 
forest  cover,  structure,  pattern  and 
species  composition  across  the 
landscape  where  they  are  outside 
natural  or  accepted  ranges.  (3) 
maintaining  or  improving  stands  where 
desired  species  are  being  crowded  out. 
or  are  declining  from  competition.  (4) 
promoting  the  long-term  persistence  and 
stability  of  wildlife  habitat  diversity,  (5) 
reducing  the  level  of  forest  fuels  and  the 
risk  of  catastrophic  wildfire.  (6) 
providing  motorized  recreation 


opportunities  while  protecting  resource 
values  such  as  wildlife  and  water,  and 
(7)  producing  timber  as  a  byproduct  of 
ecosystem  restoration  and  maintenance. 

Activities  would  include:  (1)  Selective 
cutting  where  opportunities  e.xist  to 
maintain  or  impro\'e  stands  where 
desired  species  are  being  crowded  out, 
or  are  declining  from  competition.  (2) 
regenerating  stands  where  widespread 
mortality  is  being  caused  by  insects  and 
disease  and  replanting  them  with  longer 
lived  serai  species.  (3)  burning  to  reduce 
fuels,  improve  growing  conditions,  and 
improve  forage  for  wildlife,  (4) 
constructing  several  temporary  spur 
roads  to  facilitate  vegetation 
management  activities,  (5) 
decommissioning  unneeded  road 
segments.  (6)  placing  a  system  road  into 
storage,  (7)  converting  two  existing 
roads  to  motorized  trails,  and  (8) 
improving  Trail  #113  in  the  Packsaddle 
Inventoried  Roadless  Area. 

The  Sandpoint  Ranger  District  of  the 
Idaho  Panhandle  National  Forests  in 
Bonner  Coimty,  Idaho  will  administer 
these  activities.  The  EIS  will  tier  to  the 
Idaho  Panhandle  National  Forests  Plan 
(September  1987). 

DATES:  Comments  should  be  postmarked 
within  30  days  after  publication  of  this 
notice.  Please  include  your  name  and 
address  and  the  name  of  the  project  you 
are  commenting  on. 
ADDRESSES:  Submit  WTitten  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  the  project  mailing  list  by 
writing  to:  Chloride  Bush  Project.  Attn: 
A.I.  Helgenberg.  Sandpoint  Ranger 
District,  1500  Hw>'  2,  Suite  110, 
Sandpoint.  ID  83864. 

FOR  FURTHER  INFORMATION  CONTACT:  A.J. 
Helgenberg,  Project  Team  Leader, 
Sandpoint  Ranger  District  at  208-265- 
6643  or  by  e-mail  at 
aihelgenberg@fs.fed.  us. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  For  persons  requesting 
such  confidentiality :  it  may  be  granted 
in  only  very  limited  circumstances. 


such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agencv  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address  within  10  days. 

SUPPLEMENTARY  INFORMATION:  More 
iniurnicii.-i.  ^:;..^;  -jiti  uhloride  Bush 
Project  can  be  found  on  the  Internet  at 
i\-w\\:fs.fed.us/ipnf/eco/manage/nepa/ 
index.html.  The  legal  description  for  the 
project  area  includes  all  or  portions  of 
sections  1-3.  10-16.  20-29.  and  34-36 
in  Township  53  North;  Range  1  West 
and  section  18  in  Towmship  53  North; 
Range  1  East. 

The  Forest  Service  will  be  preparing 
an  environmental  impact  statement  for 
the  following  proposed  activities  and 
alternative  coiu-ses  of  action  based  on 
public  comments.  To  improve  the 
health  of  aquatic  habitats,  10.4  miles  of 
existing  classified  roads  would  be 
decommissioned.  7.1  miles  of 
overgrown,  undrivable  roads  would  be 
taken  off  transportation  system  maps, 
5.0  miles  of  road  would  be  placed  into 
storage  and  4.8  miles  of  road  would  be 
upgraded.  To  achieve  vegetation 
management  objectives,  helicopter  and 
road-based  logging  systems,  prescribed 
burning  and  reforestation  would  be 
used.  Additionally,  several  short  logging 
spurs  totaling  1.8  miles  would  be 
constructed  to  access  stands  for 
treatment  using  road-based  logging 
systems.  Of  the  9,413  acres  in  the 
project  area,  860  acres  would  be 
selectively  cut.  and  1,637  acres  would 
be  regenerated.  Prescribed  fire  would  be 
used  on  regenerated  areas,  selectively 
cut  dry  sites  (423  acres),  and  to  maintain 
old  growth  ponderosa  pine  stands  and 
shrub  fields  (145  acres).  Regenerated 
areas  would  be  reforested  with  larch, 
white  pine  and  ponderosa  pine 
seedlings.  Motorizedrecreation 
opportunities  would  be  managed  by 
converting  3.3  miles  of  road  to 
motorized  trail,  and  upgrading  5.0  miles 
of  an  existing  motorized  trail. 
Preliminary  issues  identified  relate  to 
the  effects' of  roads  and  road 
construction  on  sediment,  water  yield, 
fish  habitat,  noxious  weed  spread, 
motorized  access,  and  wildlife  security, 
the  effects  of  logging  and  creating 
openings  on  water  yield,  fish  and 
wildlife  habitat  and  wildlife  security, 
and  the  effects  of  road  decommissioning 
on  private  land  access  and  ability  to 
manage  forest  vegetation.  Current 
alternatives  consist  of  the  proposed 
action  and  no  action. 
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Two  periods  are  specifically 
designated  for  comments  on  this 
analysis;  (1)  During  the  scoping  period 
which  is  30  days  from  the  date  of  this 
notice  in  the  Federal  Register  and  (2) 
during  the  draft  EIS  comment  period.  In 
accordance  with  36  CFR  215.5.  as 
published  in  the  Federal  Register. 
Volume  68  No.  107.  lune  4.  2003,  the 
draft  EIS  comment  period  will  be  the 
designated  time  in  which  'substantive" 
comments  will  be  considered.  The 
mailing  list  for  this  project  will  include 
those  individuals  who  have  expressed 
interest  in  this  project  as  well  as 
adjacent  landowners  and  those 
responding  to  this  NOl  or  to  the  Idaho 
Panhandle  National  Forests  Quarterly 
Schedule  of  Proposed  Actions.  In 
addition,  thepublic  is  encouraged  to 
contact  or  visit  with  Forest  Service 
officials  during  the  analysis  and  prior  to 
the  decision.  The  Forest  Service  will 
continue  to  seek  information, 
comments,  and  assistance  from  Federal, 
Tribal,  State,  and  local  agencies  and 
other  individuals  or  organizations  that 
may  be  interested  in  or  affected  by  the 
proposed  actions.  The  United  States 
Fish  and  Wildlife  Ser\'icp  will  be 
consulted  concerning  any  effects  to 
threatened  and  endangered  species.  The 
agencv  invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  identification  of  issues  and 
alternative  development. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS  to  identify  potential  issues 
and  concerns,  potential  alternatives  to 
the  proposed  action  and  to  promote 
communications  with  members  of  the 
public  or  other  agencies.  The  draft 
environmental  impact  statement  (DEIS) 
will  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  made 
available  for  public  review  in  spring  of 
2004.  The  final  environmental  impact 
statement  is  expected  to  be  completed 
in  fall  of  2004.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environment  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 


raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  statement  may  be  waived 
or  dismissed  bv  the  courts.  City  of 
Angoon  v.  Hodel.  803  F  2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  heritages. 
Inc.  v.  Harris.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
enviroiunental  impact  statement. 

To  assist  the  Forest  Service  in 
identif\'ing  and  considering  issues 
related  to  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirormiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age.  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative,  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD).  To  file  a 
complaint,  write  the  Secretary  of 
Agricultune,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  or 
call  1-800-245-6340  (voice)  or  202- 
720-1127  (TDD).  USDA  is  an  equal 
employment  opportunity  employer. 

The  Idaho  Panhandle  National  Forests 
Supervisor  is  the  Deciding  Officer  on 
this  project.  The  decision  will  be  made 
after  considering  comments  and 
responses,  enviroiunental  consequences 
discussed  in  the  Final  EIS,  and 
applicable  laws,  regulations  and 
policies.  The  decision  and  supporting 
reasons  will  be  documented  in  a  Record 
of  Decisioh  upon  release  of  the  Final 
ElS. 


Dated:  October  16.  2003. 
Ranotta  K.  McNair, 

Forest  Supervisor,  Idaho  Panhandle  National 

Forests. 

(FR  Doc.  03-26722  Filed  10-22-03;  8:45  am) 

BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Vail  Valley  Forest  Health  Project;  White 
River  National  Forest,  Eagle  County, 
Colorado 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  in 
conjunction  with  planning  the  Vail 
Valley  Forest  Health  Project. 

SUMMARY:  The  USDA  Forest  Service, 
White  River  National  Forest,  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  to  disclose  the  environmental 
effects  of  commercial  and  non- 
commercial timber  cutting  and 
prescribed  fire,  in  conjunction  with 
designing  the  Vail  Valley  Forest  Health 
Project  for  the  Holy  Cross  Ranger 
District  of  the  White  River  National 
Forest.  These  proposed  actions  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  This  notice  describes  the 
project  area,  the  purpose  and  need  for 
the  action,  the  proposed  action, 
potential  environmental  issues, 
information  concerning  public 
participation,  estimated  dates  for  filing 
the  environmental  impact  statement, 
and  the  names  and  addresses  of  the 
agency  officials  who  can  provide 
additional  information. 

Project  Area 

The  Vail  Valley  Forest  Health  Project 
area  encompasses  approximately  72,000 
acres  in  the  Vail  Valley  on  the  Holy 
Cross  Ranger  District  of  the  White  River 
National  Forest,  Eagle  County.  CO.  It 
extends  approximately  2.5  miles  on 
either  side  of  the  1-70  corridor  from  Vail 
Pass  on  the  east  to  the  town  of  Avon  on 
the  west.  The  area  is  located  in  T6S, 
R79W,  Sec  4-6,  8-10,  15,  16;  T5S, 
R79W,  Sec.  5-9,  16-18,  19-21,  28-30, 
32-34;  T4S,  R79W,  Sec  30-32:  T5S, 
R80W,  Sec  1-25:  T4S.  R80W,  Sec  22, 
27-34;  T6S.  R81W,  Sec  3,  5,  6;  T5S, 
R81W.  Sec  1-36;  T4S.  R81W,  Sec  25. 
30-36;  T6S.  R82W,  Sec  1,  2;  T5S,  R82VV, 
Sec  1-3,  10-16.  21-27.  35,  36;  and  T4S, 
R82W,  Sec  25,  26,  35,  36. 

Purpose  &  Need 

The  mountain  pine  beetle  population 
in  the  Vail  Valley  is  currently  at 
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epidemic  levels.  The  large  beetle 
populations  are  responding  to  the 
homogenous  landscape-level  forest 
conditions.  The  high  density  of  older, 
large-diameter  lodgepole  pine  across 
this  landscape  provides  ideal  conditions 
for  rapid  spread  of  mountain  pine 
beetle.  Epidemic  mountain  pine  beetle 
populations  can  be  a  natural  component 
of  lodgepole  pine  dominated 
ecosystems,  however,  such  high  levels 
can  kill  50-70%  of  the  mature  lodgepole 
pine  over  vast  areas.  High  mortality  in 
the  lodgepole  pine  in  the  Vail  Valley 
would  be  detrimental  to  scenic  quality, 
recreational  opportunities  and  wildlife 
habitat  in  this  highly  valued  area.  As  the 
dead  trees  begin  to  fall,  the  ability  to 
maintain  acceptable  fuel  loads  within 
the  vvildland/urban  interface  is  also 
compromised. 

There  is  a  need- to  modify  the 
mountain  pine  beetle  activity  in  this 
important  setting.  Manipulating 
lodgepole  pine  stand  conditions  in 
critical  areas  by  creating  a  mosaic  of 
forested  ages,  a  variety  of  tree  densities 
and  sizes  and  increasing  the  aspen 
component  will  work  toward  managing 
future  mountain  pine  beetle  risk  and 
wildland  fuel  hazard.  There  is  also  a 
need  to  maintain  acceptable  fuel  loads 
in  the  wildland/urban  interface  by 
removing  dead,  dying,  and  high-risk 
trees  while  they  have  some  economic 
value  to  offset  the  treatment  cost. 

Much  of  the  shrublands  in  the  Vail 
Valley  are  outside  their  historic  range  of 
variability  due  to  fire  suppression.  This 
has  resulted  in  homogenous,  over- 
mature shrublands  that  pose  a  risk  of 
higher  intensity  fires  due  to  the  buildup 
of  hazardous  fuels. 

Creating  a  mosaic  of  age  and 
structural  classes  in  the  shrublands  will 
reduce  the  intensity  and  severity  of 
wildfires  and  their  detrimental  effects  to 
these  mountain  communities,  such  as 
higher  risk  to  firefighters,  loss  of  homes, 
and  landslides. 

The  Project  proposes  to  use  a  variety 
of  techniques  to  improve  stand  structure 
and  species  diversity  and  consequently 
the  health  of  the  forest,  while  protecting 
the  heritage,  recreation,  visual, 
watershed  and  wildlife  resources. 

The  Proposed  Action 

Through  this  proposed  action,  the 

White  River  National  Forest  intends  to: 
Manage  the  lodgepole  pine  stands  in 
the  Vail  Valley  south  of  1-70  for  future 
mountain  pine  beetle  (MPB)  risk  and 
wildland  fuel  hazard  by  increasing 
structural  and  species  diversity  using 
vegetation  treatments.  Approximately 
1215  acres  of  vegetation  management, 
are  proposed. 


•  871  acres  of  lodgepole  pine  stands 
will  be  thinned  to  leave  approximately 
50-70%  of  the  basal  area.  This  will 
open  up  the  stands  to  increased  sun  and 
wind  to  disrupt  the  MPB  broods.  In 
areas  where  the  dbh  is  10-11  inches  or 
greater,  small  patch  cuts  will  be  made 
to  remove  the  primary  MPB  host  trees. 

•  344  acres  of  aspen  within  the 
lodgepole  pine  stands  will  be  enhanced 
in  the  wildland/urban  interface  for 
forested  fuel  breaks  and  for  MPB  flight 
interruption.  For  patches  of  aspen,  the 
pine  will  be  removed  within  the  aspen 
and  for  1-2  tree  lengths  around  the 
patch.  This  area  is  within  an 
inventoried  roadless  area  as  identified 
by  the  2002  White  River  National  Forest 
Land  and  Resource  Management  Plan. 

Manage  the  shrublands  and  aspen 
stands  north  of  1-70  to  move  them 
toward  their  historic  range  of  variability. 
Mechanical  vegetation  treatments  and 
prescribed  fire  will  create  a  mosaic  of 
age  and  structural  classes  in  order  to 
reduce  the  intensity  and  severity  of 
wildfires  in  the  wildland/urban 
interface.  Approximately  1884  acres  of 
vegetation  management  are  proposed. 

•  905  acres  of  shrublands  will  be 
broadcast  burned.  This  will  change  the 
fuel  types  to  reduce  future  potential 
wildfire  intensity  and  aid  firefighters  in 
wildfire  suppression. 

•  521  acres  in  the  Eagle's  Nest 
Wilderness  will  be  broadcast  burned  to 
maintain  and  improve  aspen  stands, 
reducing  future  potential  wildfire 
intensity  and  rate  of  spread.  This  will 
create  a  forested  fuel  break  between 
conifer  stands  and  the  town  of  Vail  and 
will  help  facilitate  wildland  fire  use 
should  a  wildfire  start  in  the  wilderness 
area. 

•  231  acres  within  the  wildland/ 
urban  interface  and  outside  the  Eagle's 
Nest  Wilderness  will  be  treated  to 
maintain  and  improve  aspen  stands, 
reducing  future  potential  wildfire 
intensity  and  rate  of  spread.  Dead  trees 
will  be  cut.  piled  and  burned.  The  area 
will  then  be  broadcast  burned.  This  will 
create  a  forested  fuel  break  between 
confier  stands  and  the  tow  n  of  Vail  and 
w'ill  help  facilitate  wildland  fire  use 
should  a  wildfire  start  in  the  wilderness 
area. 

•  227  acres  within  the  wildland/ 
urban  interface  will  be  treated  to 
maintain  and  improve  aspen  stands, 
reducing  future  potential  wildfire 
intensity  and  rate  of  spread.  All  conifers 
will  be  cut  and  aspen  will  be  patch-cut, 
piled  and  burned  within  200'  of  private 
land.  This  will  create  a  forested  fuel 
break  between  confier  stands  and  the 
town  of  Vail. 


Project  Design  and  Mitigation  Measures 

All  proposed  treatments  and  activities 
would  follow  the  standards  and 
guidelines  found  in  the  Revised  White 
River  Land  and  Resource  Management 
Plan— 2002. 

Roadless 

No  road  construction  or  commercial 
timber  harvest  is  proposed  in  the 
inventoried  roadless  areas  designated  by 
the  Revised  Forest  Plan. 

Preliminary  Issues 

Issues  identified  to  date  include: 
impacts  of  timber  har\'esting  and 
prescribed  burning  on  visual  qualitv  in 
a  recreation  setting;  the  impacts  of 
timber  harvesting  and  prescribed 
burning  on  water  quality:  the  impacts  of 
prescribed  burning  in  a  wilderness  area: 
impacts  of  vegetation  management  in  an 
inventoried  roadless  area;  potential 
impacts  to  heritage  resources:  potential 
spread  of  noxious  weeds:  air  quality 
impacts  from  burning:  and  effects  on 
threatened,  endangered,  sensitive  and 
management  indicator  species. 

Possible  Alternatives 

Possible  alternatives  to  the  proposed 
action  may  include  no  burning  within 
the  Eagle's  Nest  Wildness  area,  no 
vegetation  management  within  the 
inventoried  roadless  area,  or  a 
combination  of  the  activities  described 
above. 

In%nivino  the  Public 

Pursuant  to  Part  36  Code  of  Federal 
Regulations  (CFR)  219.10(.g).  the  Forest 
Supervisor  for  the  White  River  National 
Forest  gives  notice  of  the  agency's  intent 
to  prepare  an  environmental  impact 
statement  for  the  Vail  Valley  Forest 
Health  Project  described  above.  The 
Forest  Ser\'ice  is  seeking  information, 
comments,  and  assistance  from 
individuals,  organizations  and  federal, 
state,  and  local  agencies  that  may  be 
interested  in  or  affected  by  the  proposed 
action  (36  CFR  219.6). 

Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail 
known  interested  and  affected  publics. 
A  legal  notice  and  news  releases  will  be 
used  to  give  the  public  general  notice. 
Public  participation  activities  will 
include  requests  for  written  comments 
and  an  open  house  to  be  held  at  a  local 
venue.  The  public  is  invited  to  help 
identify  issues  and  define  the  range  of 
alternatives  to  be  considered  in  the 
environmental  impact  statement. 

A  reasonable  range  of  alternatives  will 
be  evaluated  and  reasons  will  be  given 
for  eliminating  some  alternatives  from 
detailed  study.  A  "non-action 
alternative"  is  required,  meaning  that 
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management  will  not  change  the  present 
condition.  Alternatives  will  provide 
different  ways  to  address  and  respond  to 
public  issues,  management  concerns, 
and  resource  opportunities  identified 
during  the  scoping  process.  Scoping 
comments  and  existing  condition 
reports  will  be  used  to  develop 
alternatives. 

DATES:  Comments  concerning  the 
proposed  action  should  be  received  in 
writing  bv  November  29.  2003. 
ADDRESSES:  Send  written  comments  to: 
Vail  Vallev  Forest  Health  Project,  Holy 
Cross  Ranger  District,  P.O.  Box  190, 
Mmturn.  CO  8164.T. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peech  Keller  at  (970)  4BH-5400  or  Bob 
Currie  at  (970)  827-5715. 

Release  and  Review  of  the  EIS 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
comment  in  June  2004.  At  that  time,  the 
EPA  will  publish  a  notice  of  availability 
for  the  DEIS  in  the  Federal  Register. 
The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Suclear  Power  Corp.  v. 
^fRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
environmental  Impact  "Statement  (FEIS) 
mav  be  waived  or  dismissed  hv  the 
courts;  Citv  at  Angoon  v.  Model.  803  F. 
2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc..  v.  Harris,  490 
F   Supp.  1334.  13^^38  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  bv  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifv'ing  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacv  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  September  2004.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  decisions  regarding 
these  revisions.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision  for  the  revised  Plan.  The 
decision  will  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Responsible  Official 

Martha  f.  Ketelle.  Forest  Supervisor, 
White  River  National  Forest.  P.O.  Box 
948,  Glenwood  Springs.  CO  81602- 
0948.  "As  the  Responsible  Official,  1 
will  decide  which,  if  any.  of  the 
proposed  projects  will  be  implemented. 
I  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations." 

Dated:  October  17,  2003. 

Martha  ].  Ketelle, 

Forest  Supetvisor,  White  River  National 
Forest. 

[FR  Doc.  03-^26719  Filed  10-22-03;  8:45  am] 
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Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  November  14, 
begins  at  10  a.m.  (PST)  at  the  Clearwater 
National  Forest,  Supervisor's  Office, 
12730  Highway  12,  Orofino.  Idaho. 
Agenda  topics  will  include  discussion 
of  potential  projects.  A  public  forum 
will  begin  at  2:30  p.m.  (PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 

Mereszczak.  Staff  Officer  and 
Designated  Federal  Officer,  at  (208] 
935-2513. 

Dated:  October  15.  2003. 
Ihor  Mereszczak, 

Acting  Forest  Supervisor 

|FR  Doc.  03-26769  Filed  12-22-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  North  Central  Idaho  Resource 
Advisory  Committee,  Kamiah,  Idaho, 
USD  A,  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Friday,  November  14,  2003  in  Orofino, 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Preliminary 
Results  of  Antidumping  Duty 
Administrative  and  New  Shipper 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  .Notice  of  extension  of  time  limit 
for  the  preliminary  results  of 
antidumping  duty  administrative  and 
new  shipper  reviews. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
and  new  shipper  re\iews  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
until  December  1,  2003.  This  extension 
applies  to  the  administrative  review  of 
four  exporters.  Jinan  Yipin  Corporation, 
Ltd.,  Shandong  Heze  International 
Trade  and  Developing  Companv,  Top 
Pearl  Ltd.,  and  Wo  Hing  (H.K.)  Trading 
Co.,  and  the  new  shipper  reviews  of  two 
exporters.  lining  Trans-High  Trading 
Company  and  Zhengzhou  Harmoni 
Spice  Co..  Ltd.  The  period  of  review  is 
November  1.  2001,  through  October  31, 
2002 

EFFECTIVE  DATE:  October  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  Moats  or  Minoo  Hatten,  AD/ 
CVD  Enforcement  3.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230: 
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telephone:  (202)  482-5047  and  (202) 
482-1690.  respectively. 

Background 

On  December  26.  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  \otice  of 
Initiation  of  Antidumping  and 
Counten'ailing  Duty  Administrative 
Reviews  (67  FR  78772).  in  which  it 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China.  On 
January  6.  2003.  the  Department 
published  the  .\otice  of  Initiation  of 
\'ei\-  Shipper  Antidumping  Dutv 
Reviews:  Fresh  Garlic  from  the  People's 
Republic  of  China  (68  FR  542),  in  which 
it  initiated  new  shipper  reviews  for 
three  companies.  On  March  10.  2003. 
we  aligned  the  new  shipper  reviews 
with  the  administrative  review  pursuant 
to  19CFR  351,214(j)(3).  As  such,  the 
time  limits  for  the  new  shijjper  reviews 
were  aligned  with  those  for  the 
administrative  review.  See 
memorandum  to  the  File  from  lennifer 
Moats  entitled  "Request  for  Alignment 
of  Annual  and  New  Shipper  Reviews," 
dated  March  10,  2003.  On  )uly  31,  2003. 
we  issued  a  notice  partially  rescinding 
the  administrative  review  covering  sales 
made  during  the  period  bv  Clipper 
Manufacturing  Ltd..  Fook  Huat  Tong 
Kee  Pte..  Ltd.,  Huaiyang  Hongda 
Dehydrated  Vegetable  Company,  Golden 
Light  Trading  Companv.  Ltd..  Good  Fate 
International.  Philo-.Sino  International 
Trading  Inc.,  and  Mai  Xuan  Fruitex  Co.. 
Ltd.  C3n  August  7.  2003,  we  extended 
the  deadline  for  issuance  of  the 
preliminarv  results  bv  90  days,  until 
October  3l".  2003  (68  FR  47020).  On 
September  26.  2003,  we  issued  the 
preliminary  results  for  the  new  shipper 
review  of  Xiangcheng  Yisheng 
Foodstuffs  Co..  Ltd..  one  of  the  three 
companies  listed  in  our  lanuary  6.  2003. 
notice  of  initiation  of  new  shipper 
antidumping  duty  reviews. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Administrative  and  New 
Shipper  Reviews 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  provides 
that  the  Department  will  issue  the 
preliminarv  results  of  an  administrative 
review  of  an  antidumping  dut\'  order 
within  245  days  after  the  last  day  of  the 
anniversary'  month  of  the  date  of 
publication  of  the  order.  The  Act 
provides  further  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period.  Section 
751(a)(2)(B)(iv)  of  the  Act  also  provides 
that  we  mav  extend  the  deadlines  in  a 


new  shipper  review  period  if  we 
determine  that  the  case  is 
extraordinarilv  complicateu. 

The  Department  has  determined  that 
the  aligned  administrative  review  and 
new  shipper  re\iews  of  [inan  ^'ipin 
Corporation  Ltd..  Shandong  Heze 
International  Trade  and  Developing 
Companv.  lining  Trans-High  Trading 
Company,  and  Zhengzhou  Harmoni 
Spice  Co..  Ltd..  are  extraordinarily 
complicated  and  that  it  is  not 
practicable  to  complete  the  preliminary 
results  by  the  partially  extended 
deadline  of  October  31.  2003.  There  are 
a  number  of  complex  factual  and  legal 
questions  related  to  the  calculation  of 
the  antidumping  margins  in  the 
administrative  review  and  new  shipper 
reviews,  in  particular  the  analysis  of  the 
bona  fides  of  certain  sales  at  issue  and 
the  valuation  of  the  factors  of 
production.  We  require  additional  time 
to  address  these  matters  through  the 
gathering  and  verification  of  certain 
information. 

Therefore,  in  accordance  with 
sections  751(a)(2)(B)(iv)  and 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  by  an  additional  30 
davs,  until  no  later  than  December  1, 
2003,' 

Dated:  October  17,  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  AD/C\^D 
Enforcement  I. 
[FR  Doc.  03-26798  Filed  10-22-03;  8:45  am]- 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-847] 

Notice  of  Antidumping  Duty  Order: 
Hard  Red  Spring  Wheat  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 

ACTION:  Notice  of  antidumping  duty 
order, 

EFFECTIVE  DATE:  Ortober  23.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  or  Cole  Kyle.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NVV..  Washington,  DC  20230: 


'  A  so-day  extension  of  the  current  (leadline  for 
the  preliminary  results  of  review  would  fall  on 
November  30,  2003,  which  is  a  Sunday.  Therefore, 
the  new  deadline  for  the  preliminarv'  results  is  the 
following  business  day. 


telephone:  (202)  482^194  or  (202)  482- 
1503.  respectively. 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  are  all  varieties  of 
hard  red  spring  ("HRS")  wheat  from 
Canada.  This  includes,  but  is  not 
limited  to,  varieties  commonly  referred 
to  as  Canada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red,  The 
merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheadings:  1001.90.10.00, 
1001.90.20.05,  1001.90.20,11, 
1001,90.20.12,  1001.90.20.13. 
1001.90.20.14.  1001.90.20.16, 
1001.90.20.19,  1001.90.20.21, 
1001.90.20.22,  1001.90.20.23, 
1001.90.20.24,  1001.90.20.26, 
1001.90.20.29,  1001.90.20.35.  and 
1001.90.20.96.  This  investigation  does 
not  cover  imports  of  wheat  that  enter 
under  the  subheadings  1001.90.10.00 
and  1001.90.20.96  that  are  not 
classifiable  as  hard  red  spring  wheat. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  nf  this  pro(  eeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  Department  of  Commerce 
("the  Department")  published  its  final 
determination  that  HRS  wheat  from 
Canada  is  being  sold  in  the  L^nited 
States  at  less  than  fair  value.  See  Notice 
of  Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Durum  and 
Hard  Red  Spring  Wheat  from  Canada. 
68  FR  52741  (September  5,  2003). 
Subsequently,  the  Department  amended 
its  final  determination  of  the 
antidumping  duty  investigation  of  HRS 
wheat  from  Canada  to  correct  certain 
ministerial  errors  in  the  final  margin 
calculation.  See  Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hard  Red  Spring 
Wheat  from  Canada.  68  FR  57666 
(October  6.  2003).  On  October  16,  2003, 
the  International  Trade  Commission 
notified  the  Department  of  its  final 
determination  pursuant  to  section 
735(b)(l)(A)(i)  of  the  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Canada. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  U.S.  Customs  and  Border 
Protection  ("CBP")  to  assess,  upon 
further  advice  by  the  Department, 
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antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
subject  merchandise  exceeds  the  export 
price  of  the  subject  merchandise  for  all 
relevant  entries  of  HRS  wheat  from 
Canada.  These  antidumping  duties  will 
be  assessed  on  (1 )  all  unliquidated 
entries  of  the  subject  merchandise  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  8,  2003,  the  date  of  publication  of 
the  Department's  preliminary 
determination  in  the  Federal  Register' 
and  befor*^'  October  12.  2003,  the  date  on 
which  the  Department  is  required 
pursuant  to  section  733(d)(3)  of  the  Act 
to  terminate  the  suspension  of 
liquidation:  and  (2)  on  all  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC's 
notice  of  final  det»'rinination  in  the 
Federal  Register. 

CJn  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  C^BP  officers 
must  re(|uirf>.  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  a  cash  deposit  equal  to 
the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  The  "All  Others"  rate  applies  to 
all  exporters  of  subject  merchandise  not 
specifically  listed.  The  weighted- 
average  dumping  margins  are  as  follows: 


Amended 

weighted- 

Exporter/manufacturer 

average 

margin 

percentage 

Canadian  Wheat  Board  

8  86 

All  Ottiers  

8.86 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
HRS  wheat  from  Canada,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building,  for  riopies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR351.211 

Duled  Oc:tober  17,  2003. 
James  I.  [ochum. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Dor.  0.3-26796  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


\ntice  of  Preliminary  Determinations  of  Soles  at 
l^ss  Than  Fair  Value  Certain  Durum  Wheat  and 
Hard  Bed  Spang  Wheat  From  Canada.  68  FR  24707 
(May  8.  2003). 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(C-1 22-848] 

Notice  of  Countervailing  Duty  Order: 
Hard  Red  Spring  Wheat  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  countervailing  duty 
order. 

EFFECTIVE  DATE:  October  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  (^o  or  Audrey  Twyman, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3798  or 
(202)  482-3534,  respfectively. 

Scope  of  Order 

For  purposes  of  this  order,  the 
products  covered  are  all  varieties  of 
hard  red  spring  ("HRS")  wheat  from 
Canada  This  includes,  but  is  not 
limited  to,  varieties  commonly  referred 
to  as  Canada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  Stgtes 
("HTSUS")  subheadings:  1001.90.10.00. 
1001.90.20.05.  1001.90.20.11. 
1001.90.20.12,  1001.90.20.13. 
1001.90.20.14,  1001.90.20.16. 
1001.90.20.19.  1001.90.20.21, 
1001.90.20.22,  1001.90.20.23, 
1001.90.20.24.  1001.90.20.26, 
1001.90.20.29,  1001.90.20.35,  and 
1001.90.20.96.  This  investigation  does 
not  cover  imports  of  wheat  that  enter 
under  the  subheadings  1001.90.10.00 
and  1001.90.20.96  that  are  not 
classifiable  as  hard  red  spring  wheat. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  Department  of  Commerce 
("the  Department")  published  its  final 
determination  that  countervailable 
subsidies  are  being  provided  to 
producers  and  exporters  of  HRS  wheat 
from  Canada.  See  Notice  of  Final 
Affirmative  Countervailing^ Duty 
Determinations:  Certain  Durum  and- 
Hard  Red  Spring  Wheat  from  Canada, 
68  FR  52747  (September  5,  2003).  On 
October  16,  2003,  in  accordance  with 


section  705(d)  of  the  Act.  the 
International  Trade  Commission 
notified  the  Department  of  its  final 
determination  that  a  U.S.  industry  is 
"materially  injured"  within  the  meaning 
of  section  "705(b)(1)(A)  of  the  Act  by 
reason  of  imports  of  HRS  wheat  from 
Canada. 

Therefore,  in  accordance  with  section 
706(a)(3)  of  the  Act.  the  Department  will 
direct  U.S.  Customs  and  Border 
Protection  ("CBP")  to  assess,  upon 
further  advice  by  the  Department, 
countervailing  duties  for  all  relevant 
entries  of  HRS  wheat  from  Canada.  For 
all  producers  and  exporters 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  HRS 
wheat  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  10,  2003.  the  date  of  publication 
of  the  Department's  preliminary 
determination  in  the  Federal  Register  ' 
and  before  July  8,  2003.  the  date  the 
Department  instructed  CBP  to 
discontinue  the  suspension  of 
liquidation  in  accordance  with  section 
703(d)  of  the  Act.-  and  on  all  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC's 
notice  of  final  determination  in  the 
Federal  Register. 

On  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register.  CBP  officers 
will  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise, 
cash  deposits  for  the  subject 
merchandise  equal  to  the  net  subsidy 
rate,  as  noted  below.  The  "All  Others" 
rate  applies  to  all  exporters  of  subject 
merchandise  not  specifically  listed.  The 
cash  deposit  rates  are: 


Exporter/manufacturer 

Net  subsidy 

rate 

(percent) 

Canadian  Wheat  Board  

All  Others  

5.29 
5.29 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  HRS  wheat  from  Canada,  pursuant  to 
section  706(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building,  for  copies  of  an 


'  Preliminary  Affirmative  Countervailing  Duty 
Determmaiions  and  Alignment  of  Final 
Counten-'ailing  Dutv  Determination  with  Final 
Antidumping  Duly  Determination:  Certam  Durum 
Wheat  and  Hard  Red  Spring.  Wheat  From  Canada. 
68  FR  11374  (March  10.  2003). 

^  See  also.  The  Statement  of  Administrative 
Action,  H.  Doc.  No.  103-316.  Vol.  1  at  874  (1994). 
reprinted  in  1994  U.S.C.C.A.N  3773.  4163) 


Federal  Register /Vol.  68.  No.  205    Thursdav.  October  23.  2003 /Notices 


60643 


updated  list  of  countervailing  dutv 
orders  currently  in  effect. 

This  countervailing  dutv  order  is 
published  in  accordance  with  sections 
706(a)  and  777(i)  of  the  Act  and  19  CFR 
351.211.  I 

Daled:  Octolier  17.  2003. 

James  }.  Jochum. 

Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  03-2679,5  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-427-819.  C-428-829.  C-421-«09.  C-412- 
821]  4 

Low  Enriched  Uranium  from  France. 
Germany,  the  Netherlands,  and  the 
United  Kingdom:  Extension  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  .administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  countervailing 
duty  administrative  reviews. 

EFFECTIVE  DATE:  October  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tipten  Troidl,  Office  of  AD/CVD 
Enforcement  \'l.  Import  Administration, 
International  Trade  .Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NvV.. 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

Statuton'  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Commerce 
(Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversarv  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review- 
within  the  time  period,  section 
751(a)(3)(.-\)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  March  25.  2003,  the  Department 
published  a  notice  of  initiation  of 
administrati\e  reviews  of  the 
countervailing  duty  orders  on  low 
enriched  uranium  from  France, 


Germany,  the  Netherlands,  and  the 
United  Kingdom,  covering  the  period 
Mav  14,  2001 .  through  December  31 , 
2002  [see  68  FR  14394).  The  preliminar>- 
results  arecurrentlv  due  no  later  than 
October  31,  2003. 

Extension  of  Time  Limit  for  Preliminary' 
Results  of  Reviews 

We  determine  that  these  cases  are 
extraordinarily  complicated  because 
there  are  a  large  number  of  complex 
issues  which  require  thorough 
consideration  and  analysis  by  the 
Department,  including  numerous 
existing  programs  from  the  original 
investigation  and  changes  to  certain 
programs  found  countervailable  in  the 
investigation.  In  order  to  complete  our 
analysis,  we  not  only  require  additional 
information,  but  may  also  possibly 
conduct  verification  of  this  information. 
Therefore,  we  require  more  time  to 
properly  analyze  these  issues.  As  a 
result,  it  is  not  practicable  to  complete 
the  preliminary  results  of  these  reviews 
within  the  original  time  limits. 
Therefore,  the  Department  is  extending 
the  time  limits  for  completion  of  the 
preliminary  results  until  no  later  than 
January  29.  2004.  This  date  constitutes 
a  90-day  extension  for  the 
administrative  reviews  of  low  enriched 
uranium  from  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  October  17,  2003. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc   03-267^7  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Ser\'ice,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

ACTION:  Notice  of  intent  to  evaluate  and 
notice  of  availability  of  fmal  evaluation 
findings. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Alabama  Coastal 
Management  Program  and  the  Weeks 
Bay  National  Estuarine  Research 


Reserve.  Alabama.  The  Coastal  Zone 
Management  Program  evaluation  will  be 
conducted  pursuant  to  section  312  of 
the  Coastal  Zone  Management  Act  of 
1972,  as  amended.  (CZMA)  and 
regulations  at  15  CFR  part  923.  subpart 
L,  The  National  Estuarine  Research 
Reserve  evaluation  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
CZMA  and  regulations  at  15  CFR  part 
921.  subpart  E  and  part  923,  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  states  With 
respect  to  coastal  program 
implementation.  Evaluation  of  Coastal 
Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
requires  findings  concerning  the  extent 
to  which  a  State  has  met  the  national 
objectives,  adhered  to  its  Coastal 
Management  Program  document  or 
Reser\'e  final  management  plan 
approved  by  the  Secretary-  of  Commerce, 
and  adhered  to  the  terms  of  financial 
assistance  awards  fimded  imder  the 
CZMA. 

The  evaluations  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  State  and  local  agencies  and 
members  of  the  public.  Public  meetings 
will  be  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  the  public  meetings  during  the  site 
visits. 

The  Alabama  Coastal  Management 
Program  evaluation  site  visit  will  be 
held  December  8-12.  2003.  One  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  on 
Wednesday.  December  10.  2003.  from  6 
p.m.  to  7  p.m.,  in  the  Killian  Room, 
International  Trade  Center.  250  North 
Water  Street.  Mobile.  Alabama. 

The  Weeks  Bay  National  Estuarine 
Research  Reserve  evaluation  site  visit 
will  be  held  December  8-12.  2003.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  on 
Thursday.  December  11,  2003,  from  5 
p.m.  to  6  p.m..  at  the  Interpretive  Center 
Auditorium,  Weeks  Bay  National 
Estuarine  Research  Reserve.  11300  U.S. 
Highway  98,  Fairhope,  Alabama. 

Copies  of  States'  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  last 
public  meeting.  Please  direct  written 
comments  to  Ralph  Cantral,  Chief, 
National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 


60644 


I 

Federal  Register/ Vol.  68,  No.  205 /Thursday,  October  23,  2003 /Notices 


1305  East-West  Highway.  10th  Floor. 
Silver  Spring.  Maryland  20910.  When 
the  evaluations  are  f^nmpleted.  OCRM 
will  place  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Evaluation  Findings. 

Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Delaware.  Hawaii, 
Louisiana.  Michigan.  Mississippi,  and 
Pennsylvania  Coastal  Management 
Programs  (CMPs);  and  the  Ace  Basin 
(South  Carolina),  Delaware  (Delaware), 
and  (obos  Bay  (Puerto  Rico)  National 
Estuarine  Research  Reserves  (NERRs). 
Sections  312  and  315  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended,  require  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  approval  of  coastal 
management  programs,  and  the 
operation  and  management  of  NERRs. 

The  states  of  Delaware,  Hawaii. 
Louisiana.  Michigan.  Mississippi,  and 
Pennsylvania  were  found  to  be 
implementing  and  enforcing  their 
federallv  approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objectives 
identified  in  CZMA  Section  303(2)(A)- 
(K).  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards.  Delaware  and  Ace  Basin  NERRs 
were  found  to  be  adhering  to 
programmatic  requirements  of  the  NERR 
System.  |obos  Bay  NERR  was  found  to 
be  not  fully  adhering  to  the 
programmatic  recjuirpments  of  the  NERR 
System. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  from:  Ralph  Cantral.  Chief, 
National  Policy  and  Evaluation 
Division,  C3ffice  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East-West  Highway,  10th  Floor. 
Silver  Spring,  Maryland  20910,  or 
Ralph.Cantral@noaa.gov.  (301)  713- 
3155.  e.xtension  118. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Cantral,  Chief,  National  Policy 
and  Evaluation  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
We.st  Highway,  10th  Floor,  Silver 
Spring,  Maryland  20910,  (301)  713- 
3155.  extension  118. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
.Administration) 

Dated:  October  16.  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  0,3-26777  Filed  10-22-03;  8:45  am] 
BILLING  CODE  3510-08-P 


DEPARTMENT  OF  COMMERCE 

Naticnal  Oceanic  and  Atmospheric 
Administration 

Expansion  of  the  New  Hampshire 
Coastal  Management  Program^ 
Boundary;  Availability  of  an 
Environmental  Assessment  and 
Proposed  Finding  of  No  Significant 
Impact     I 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Notice  of  availability  of  draft 
environmental  assessment  and  request 
for  comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability'  of  the  Draft  Environmental 
Assessment  (EA)  and  proposed  Finding 
of  No  Significant  Impact  for  the 
National  Oceanic  and  Atmospheric 
Administration's  (NOAA)  approval  of 
the  State  of  New  Hampshire  request  to 
expand  its  coastal  management  program 
boundary.  The  EA  was  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  U.S.C.  4321  et  seq.  to 
assess  the  environmental  impacts 
associated  with  the  approval  and 
implementation  of  an  expanded  coastal 
boundary  for  the  New  Hampshire 
Coastal  Program  (NHCP)  submitted  to 
NOAA  by  the  State  of  New  Hampshire. 
Pursuant  to  Section  306(g)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (CZMA)  and  NOAA's  Office  of 
Ocean  and  Coastal  Resource 
Management  (OCRM)  regulations  (15 
CFR  part  923,  subpart  H),  OCRM  is 
required  to  approve  any  amendment, 
modification,  or  other  change  to  a 
State's  federally-approved  coastal 
management  program.  This  includes 
changes  in  a  State's  coastal  boundary. 
See  15  CFR  part  923.  subpart  D, 

For  the  purposes  of  this  EA,  the 
proposed  action  is  approval  of  the 
proposed  expanded  NHCP  coastal 
boundary  to  include  the  full  geographic 
jurisdiction  of  the  State's  17  coastal 
municipalities.  The  NHCP's  boundary 
revision  will  expand  the  State's  coastal 
management  boundary'  from  its  current, 
narrower  delineation  by  a  two-tier 
geographical  system  related  to  distance 
from  coastal  waste  body  features,  to 
encompassing  the  entire  jurisdiction  of 
all  coastal  municipalities.  The  practical 
effect  will  be  to  increase  the  State's 
ability  to  review  State  and  federal 
activities  in  a  larger  area  of  the  coast  for 
their  consistency  with  the  State's 
federally-approved  coastal  policies,  and 
to  provide  CZMA  funds  for  additional 
activities  in  the  expanded  coastal  area. 

NOAA  finds  that  the  NHCP  has  met 
the  requirements  for  submitting  an 


amendment  to  OCRM  and  proposes  to 
approve  the  program  change.  Based 
upon  the  EA.  NOAA  proposes  to 
conclude  that  a  Finding  of  No 
Significant  Impact  is  appropriate,  and 
therefore,  an  Environmental  Impact 
Statement  is  unnecessary.  The  Council 
on  Environmental  Quality's  regulations 
to  implement  NEPA  requires  agencies  to 
provide  public  notice  of  the  availability 
of  environmental  documents.  40  CFR 
section  1506,6.  This  notice  is  part  of 
NOAA's  action  to  comply  with  this 
requirement. 

A  copy  of  the  Draft  EA  and  proposed 
Finding  of  No  Significant  Impact  may  be 
found  on  the  NOAA  Web  site  at 
http://wvi'w.ocrm.nos.noaa.gov.czm  or 
may  be  obtained  upon  request  from: 
Helen  Farr,  Coastal  Programs  Division 
(N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
1305  East-West  Highway,  Silver  Spring, 
Maryland.  20910,  phone:  (301)  713- 
3155,  xl50,  e-mail:  heIen.farr@noaa.gov. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
Draft  EA  or  proposed  Finding  of  No 
Significant  Impact  should  do  so  by 
November  24,  2003. 

ADDRESSES:  Comments  should  be  made 
to:  lohn  King.  Acting  Chief,  Coastal 
Programs  Division  (N/ORM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Marvland, 
20910,  phone":  (301)  713-3155,  xl88,  e- 
mail:  john.king@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Farr,  Coastal  Programs  Division 
(N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS.  NOAA, 
1305  East-West  Highway,  Silver  Spring, 
Maryland,  20910,  phone:  (301)  713- 
3155,  xl50,  e-mail:  helen.tarr@noaa.gov. 
(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Richard  W.  Spinrad. 

Assistant  Administrator.  Ocean  Services  and 
Coastal  Zone  Management,  National  Oceanic 
and  .Atmospheric  Administration. 
[FR  Doc:.  0.3-26783  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3510-08-M  T 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101703A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings. 

DATES:  The  meetings  will  be  held 
November  9  through  12.  2003. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Palace  Casino  Resort.  138  Howard 
Avenue.  Biloxi.  MS:  telephone:  800- 
725-2239. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  l^.S. 
Highwav  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fisherv  Management     \ 
Council;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION: 
Meeting  Dates,  Times,  and  Agendas 

November  9.  2G03 

9-10  a.m. --(Partially  Closed  Session) 
Convene  a  joint  meeting  of  the 
Personnel  and  Administrative  Policy 
Committees  to  review  past  persormel 
issues. 

10-11:30  a.m. -Convene  the 
Administrative  Policy  Committee  to 
review  changes  to  the  Administrative 
Handbook. 

1-5:30  p.m. -Convene  the  Reef  Fish 
Management  Committee  to  review 
Secretarial  Reef  Fish  Amendment  1  that 
contains  alternatives  for  arresting 
overfishing  of  red  grouper  bv  the 
commercial  and  recreational  fishermen. 
They  will  also  review  Draft  Reef  Fish 
Amendment  22  that  contains 
alternatives  for  a  red  snapper  rebuilding 
plan:  and  a  V'prmilion  Snapper 
Regulatory  .Amendment  that  contains 
alternatives  for  arresting  overfishing  of 
that  stock  by  commercial  and 
recreational  fishermen.  Public  hearings 
will  be  held  on  both  of  these 
amendments  in  December  or  ]anuary. 
The  Committee  will  also  review  the 
yellowtail  snapper  assessment  and  will 
develop  recommendations  for 
consideration  by  full  Council  on 
Tuesday  afternoon. 

Sovemher  10.  2003 

8:30-10  a.m.- Reconvene  the  Reef 
Fish  Management  Committee  if 
necessarv. 

10-12  noon-Convene  the  Shrimp 
Management  Committee  to  review  Draft 
Shrimp  Amendment  13/Environmental 
Assessment  that  includes  alternatives 
for  status  criteria  and  benchmarks  as 
well  as  a  revised  standardized  bycatch 
reporting  methodology:  The  Shrimp 


Committee  will  also  review  a  Draft 
Options  Paper  for  Shrimp  Amendment 
14/SupplementaI  and  Environmental 
Impact  Statement  that  includes 
alternati\es  to  improve  the  bycatch 
reporting  m.ethodology.  further  reduce 
bycatch.  and  for  a  limited  access 
program  and  vessel  monitoring  system. 

1:30-2:30  p.m. -Convene  the 
Migratory  Species  Management 
Committee  to  review  information  on 
bycatch  of  sharks  in  the  menhaden 
fishery. 

2:30—4  p.m. -Convene  the  Habitat 
Protection  Committee  to  review  and 
revise  a  Council  policy  for  mariculture 
developed  by  the  Gulf  States  Marine 
Fisheries  Commission. 

4-5:30  p.m." Convene  the  Data 
Collection  Committee  to  hear  a  report 
on  the  Fisher\'  Information  System 
program  implemented  by  the  states  for 
collection  of  fishery  statistics  from 
recreational  and  commercial  fishermen. 
The  Committee  will  also  discuss  a  study 
proposal  to  collect  some  of  these 
statistics,  data  quality  assurance  and 
control  measures,  and  separation  of 
guide  boats  from  charter  and  headboats 
in  the  statistical  program. 

November  1 1 .  2003 

8:30  a.m.- Convene  Council. 

8:45  a.m. -Appointment  of  Committee 
members. 

9-9:45  a.m. -Receive  a  presentation 
on  Coral  Research  on  Middle  Grounds. 

9:45-12  noon-Receive  public 
testimony  on  Secretarial  Reef  Fish 
Amendment  1. 

1:30-3:30  p.m. -Receive  the  Reef  Fish 
Management  Committee  report. 

3:30-5  p.m. -Receive  the 
Administrative  Policy  Committee 
report. 

5-5:30  p.m.  -(Closed  Session)  Receive 
the  Personnel  Committee  report. 

November  12,  2003 

8:30-8:45  a.m. -Receive  the  Shrimp 
Management  Committee  report. 

8:45-9  a.m.- Receive  the  Habitat 
Protection  Committee  report. 

9-9:15  a.m.- Receive  the  Migratory 
Special  Management  Committee  report. 

9:15-9:30  a.m. -Receive  the  Data 
Collection  Committee  report. 

9:30-9:45  a.m. -Receive  a  report  of  the 
Council  Orientation  Session. 

9:45-10  a.m. -Receive  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
Advisor\^  Committee  report. 

10-10:15  a.m. -Receive  a  report  of  the 
NMFS  Highly  Migratory  Species 
Advisory  Panel  meeting. 

10:15-10:30  a.m. -Receive  a  report  of 
the  Texas  Shrimp  Association  Meeting. 

10:30-11  a.m. -Receive  Enforcement 
Reports. 


11-11:15  a.m.- Receive  the  NMFS 
Regional  Administrator  s  Report. 

11:15-11:45  a.m. -Receive  Director's 
Reports. 

1 1 :45-l  2  noon-Other  Business 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery'  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  identified  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency.  A  copy  of  the 
Committee  schedule  and  agenda  can  be 
obtained  by  calling  813-228-2815. 

Special  .Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  direc1(>d  to  Anne  Alford  at  the 
Council  (see  ADDRESSES!  by  November 
3,2003. 

Dated:  October  17,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 

[FR  Doc.  03-26801  Filed  10-22-03;  8:45  am] 

BILLING  CODE   3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  100703D] 

Marine  Mammals;  Photography  Permit 
Application  No.  997-1704 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Bob  McLaughlin,  P.O.  Box  496.  339 
Glenwood.  Eastsound.  Washington 
98245,  has  been  issued  a  permit  to  take 
several  species  of  non-listed  marine 
mammals  for  purposes  of  commercial/ 
educational  photography. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
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NMFS.  131.5  East- West  Highwav.  Room 
13705,  Silver  Spring.  MD  20910;  phone 
(301)713-2289: fax  (301)713-0376; 

Northwest  Region.  NMFS.  7600  Sand 
Point  Wav  NE.  BIN  C15700.  Bldg.  1. 
Seattle.  VVA  9811.5-0700;  phone 
{206)526-(n50;  fax  (206)526-6426; 

Alaska  Region.  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668:  phone 
(907)586-7221;  fax  (907)586-7249;  and. 

Southwest  Region.  NMFS.  501  West 
Ocean  Blvd..  Suite  4200.  Long  Beach. 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Jefferies  or  Ruth  Johnson. 
(301)713-2289, 

SUPPLEMENTARY  INFORMATION:  On  June 
26.  2003.  notice  was  published  in  the 
Federal  Register  (68  FR  38011)  that  a 
request  for  a  photography  permit  to  take 
several  species  of  non-listed  marine 
mammals  for  purposes  of  commercial/ 
educational  photography  had  been 
submitted  by  [hf  above-named 
individual  A  correction  to  the  first 
Notice  was  published  on  July  9.  2003 
(68  FR  40911)  in  order  to  correct  an 
erroneous  statement  as  stated  in  the  first 
Notice.  The  original  Notice  stated  that 
NMFS  was  unable  to  issue  photography 
[jermits  for  depleted  marine  mammal 
species  but  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  f^t  seq.)  does  not  prohibit 
these  activities  for  depleted  species.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.}.  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  purpose  of  the  proposed  project 
is  to  film  several  species  of  non-listed 
marine  mammals  for  an  ongoing  project 
that  is  tentatively  titled  "'Death  of  an 
Ecosystem?".  While  this  project  has 
bt!en  ongoing  for  several  years.  Mr.' 
McLaughlin  desires  to  film  from  a  closer 
vantage  point,  i.e.  within  100  vards  of 
an  individual  animal.  The  closeness  of 
filming  would  be  considered  Level  B 
harrassment  and  therefore  would 
require  a  permit  under  the  MMPA.  7'he 
photographers  intend  to  attempt  to 
document  marine  mammal  movement 
and  aggregation  under  varying 
conditions  including  the  presence  of 
boat  traffic.  This  will  be  done  using  a 
fusion  of  passive  acoustic  recording 
equipment  with  different  fdming 
equipment,  including  still  and  video,  as 
well  as  different  filming  platforms, 
including  elevated  hlming  platforms. 
The  action  area  will  include  waters  off 
the  coasts  of  California.  Oregon. 
Washington  and  Alaska.  The  resulting 
film  footage  will  be  dispensed  in  part 


for  print  and  broadcast  media,  to 
researchers  as  w  ell  as  for  educational 
purposes.  The  Permit  will  expire  on 
October  31,  2005. 

Dated:  October  17,  2003, 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-26800  Filed  10-22-03;  8:45  am) 

BILLING  CODE  3510-22-S 

J 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  Q31016259-325S-01] 

Request  for  Comment  on 
Improvements  to  the  U.S.  Preparation 
Process  for  World 
Radiocommunication  Conferences 

AGENCY:  National  Telecommunications 
arid  Information  Administration. 
ACTION:  Notice,  Request  for  Comments. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  in  Telecommunications: 
Better  Coordination  and  Enhanced 
Accountability  Needed  to  Improve 
Spectrum  Management  (GAO-02-096). 
recommends  that  the  State  Department, 
Federal  Communications  Commission 
(FCC)  and  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  "jointly  review 
the  adequacy  of  the  preptiration  process 
following  the  2003  World 
Radiocommunication  Conference  (WRC) 
and  develop  recommendations  for 
improverajents."'  Since  the  conclusion 
of  the  2003  WRC.  NTIA  has  held 
meetings  with  the  FCC  and  the  State 
Departmeiit  to  discuss  GAO's 
recommendations.  NTI4initiated  staff 
review  and  Federal  agency  review  of  its 
own  internal  WRC  preparatory  process, 
including  the  Radio  Conference 
Subcommittee  (RCS)  of  the 
Interdepartment  Radio  Advisory 
Committee  (IRAC).  Similarly,  the  FCC 
initiated  a  review  of  its  internal 
processes  used  to  prepare  for  the  2003 
WRC  and  assessed  whether  the  process 
could  be  improved.-  NTIA  is  currently 
conducting  an  overall  review  of  the 
entirjif  conference  preparatory  process 
and  how  the  current  process  can  be 


'  See  U.S.  Ceneral  Accounting  Office. 
Telecommunications — Better  Coordination  and 
Enhanced  Accountability  Needed  to  Improve 
Spectrum  hfinagement,  GAC)-02-906  at  pg.  35 
(September  i(i,  2002). 

-  See  Publ^  Forum  to  Asse.ss  FCC's  Preparatorj- 
Process  for  Wodd  Radiocommunication 
Conferences  j  Pu6/jc  Notice,  DA-03-02858  (rel. 
September  10.  2003). 


improved  or  modified.  By  this  notice 
and  request  for  comments.  NTIA  is 
soliciting  the  views  of  the  industry  and 
the  public  on  these  issues. 
DATES:  Comments  i.iust  be  received  no 
later  than  November  24,  2003. 
ADDRESSES:  The  National 
Telecommunications  and  Information 
Administration  invites  the  public  to 
submit  written  comments  in  paper  or 
electronic  form.  Comments  may  be 
mailed  to  Darlene  A.  Drazenovich, 
International  Spectrum  Plans  and  Policy 
Division,  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce.  Room  4076, 
1401  Constitution  Avenue,  NW.. 
Washington.  DC  20230  or  e-mailed  to 
ddrazenovichSntia.doc.gnv.  Paper 
submissions  should  include  an 
electronic  Version  on  diskette  in  ASCII, 
WordPerfect  (please  specif\'  version)  or 
Microsoft  Word  (please  specif}'  version) 
format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  A.  Drazenovich.  (202)  482- 
3480,  ddrazenovichantia.dnc.gov.  or 
James  Vorhies,  (202)  482-3590, 
jvorhiesflnt ia.doc.gov.  International 
Spectrum  Plans  and  Policv  Division. 
Ofhce  ot  Spectrum  Management,  NTIA, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  International  Telecommunication 
Union  (ITU)  is  an  intergovernmental 
organization  within  the  United  Nations 
that  specializes  in  the  field  of 
telecommunications.  The  ITU  brings 
together  international  governments  and 
private  industries  to  coordinate  the 
establishment  and  operation  of  global 
telecommunication  networks  and 
services.  Every  three  to  four  years,  the 
ITU  convenes  World 
Radiocommunication  Conferences 
(WRCs) — an  international  forum  for 
world  agreement,  to  review^  and  revise 
the  International  Radio  Regulations.  The 
Radio  Regulations  constitute  an 
international  treaty  on 
radiocommunications  covering  the  use 
of  the  radio-frequency  spectrum  bv 
radiocommunication  services.  These 
conferences  set  the  world  stage  for 
future  technological  development  by 
allocating  radio  frequency  spectrum  to 
radio  services,  establishing  spectrum 
use  coordination  methods,  setting 
international  rules  for  radio  equipment 
operation,  and  identifying  spectrum  for   . 
specific  uses  such  as  Third  Generation 
(3G)  wireless  systems. 

The  United  States  is  a  key  player  in 
this  important  global  endeavor  because 
it  brings  new  and  innovative 
technologies  to  the  world  community 
while  balancing  global  security,  national 
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defense,  and  the  publii  interest.  NTIA. 
with  the  support  of  the  Federal 
agencies,  is  partners  with  the  State 
Department  and  the  FCC  in  preparing 
for  and  participating  in  these 
conferences.  Over  the  last  several  WRC 
cycles,  the  United  States  has  made 
important  strides  in  preparation  for 
these  critical  intergo\ernmenta! 
meetings.  NTIA  believes  that  various 
aspects  of  the  United  States'  preparation 
process  to  develop  and  promote  U.S. 
objectives  in  upcoming  conferences  can 
be  further  improved  upon. 

The  United  States  preparatory  process 
for  World  Radiocommunication 
Conferences  follows  two  related  paths — 
technical  and  proposal/position 
preparation.  The  technical  preparation 
are  conducted  in  the  International 
Telecommunications  Union 
Radiocommunications  Sector  (ITU-R) 
Study  Group  process  and  includes 
Federal  and  Non-Federal  Government 
participation.  The  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC)  is  the  mechanism  by 
which  the  U.S.  prepares  technical 
studies  for  VV'RCs,  The  General  Ser\'ices 
Administration  chartered  this 
committee  to  the  U.S.  State  Department 
as  an  advisory  committee  under  the 
Federal  Advisorv  Committee  Act 
(FACA)^  The  ITAC-R  National 
Committee  (NC)  assists  the  U.S. 
Government  in  technical  preparations 
for  international  meetings  and 
negotiations.  Under  this  advisory- 
committee,  the  public  is  afforded  the 
opportunitv  to  participate  actively  in 
government  decisii.n-making  acti\ities. 
With  respect  to  technical  preparations 
for  WRCs.  the  State  Department  uses  the 
ITAC  to  develop  technicai  studv  inputs 
to  the  ITU-R  study  groups  and  the  CPM 
to  form  the  technical,  operational  and 
regulatory  basis  for  WRC  decisions,  but 
does  not  employ  the  ITAC  to  develop 
preliminarv  view  s  or  proposals  directlv 
related  to  WRCs. 

The  Federal  and  non-Federal  WRC 
positions  and  proposal  preparation 
processes  are  independent.  The  Federal 
preparation  process  includes  NTIA, 
which  represents  the  views  of  the 
administration.  NTIA  is  the  President's 
principal  adviser  on 
telecommunications  and  infrjrmation 
policy  and  manages  the  Federal 
Government's  use  of  radio  spectrum.'' 
The  Radio  Conference  Subcommittee 
(RCS)  of  NTlA's  Interdepartment 
Advisory  Committee  (IFLAC)  meets 
monthly  to  discuss  and  approve  Federal 


^  See5  U.S.C.  app. 
■•47U.S.C.  §902(2000). 


agency  views,  positions  and  proposals, 
on  WRC  issues. 

The  Non-Federal  Preparation  is 
performed  by  the  FCC.  The  FCC.  an 
independent  agency  established  by  the 
Communications  Act  of  1934.  manages 
the  use  of  radio  spectrum  by  state  and 
local  governments  and  the  private 
sector.  The  FCC.  as  an  independent 
agency,  represents  the  views  of  its 
constituents  and  receives  their  input  on 
WRC  views,  positions,  and  proposals. 

Questions  for  Pubhc  Comment 

To  assist  in  the  assessment,  NTIA 
seeks  public  comment  on  any  issue  of 
fact,  law,  or  policy  that  may  inform  the 
agency  about  improvements  needed  in 
the  WRC  preparatory  process.  Specific 
comments  are  requested  on  the 
questions  below.  These  questions  are 
designed  to  assist  the  public  and  should 
not  be  construed  as  a  limitation  on  the 
issues  on  which  public  comments  may 
be  submitted.  Please  provide  copies  of 
any  studies,  research  and  other 
empirical  data  referenced  in  the 
comments. 

1.  Federal  Government  Preparation 
Process 

A.  How  should  NTIA  as  the 
President's  advisor  seek  the  views  and 
inputs  of  the  non-Federal  entities? 

B.  How  can  NTIA  better  educate  the 
commercial  sector  on  the  Federal 
agencies'  radiocommunication 
requirements,  and  related  policies  and 
decisions  that  affect  U.S.  conference 
proposals? 

2.  W^C  Advisory  Committee  (WAC) 
Preparation  Process 

A.  The  WAC  is  part  of  the  FCC's  WRC 
preparation  process.  How  can  the 
Federal  agencies  best  participate  in  the 
WAC? 

3.  FCC/NTIA  Proposal  Coordination 
Process 

A.  Should  the  Federal  and  non- 
Federal  advisory'  processes  remain 
independent?  Why  or  why  not? 

B.  Federal  views  and  proposals  sent  to 
the  FCC  represent  NTIA's  review  and 
modification  of  RCS  inputs  and  thus  the 
Administration's  output,  while  the  FCC 
sends  WAC  views  and  proposals 
directly  to  NTIA  for  consideration 
without  bureau  review.  Would  it 
improve  the  process  to  take  a  similar 
approach  on  both  sides  (circulation  of 
RCS  and  WAC  inputs,  or  circulation  of 
NTIA  and  FCC  outputs)? 

C.  Please  specif\^  how 
communications/coordination  between 
the  FCC  processes  and  the  Executive 
Branch  processes  under  the  pur\iew  of 
NTIA  can  be  improved?  Include  in  your 


discussion  such  topics  as  in\  olvoment 
of  senior  agency  management,  early 
agreements  on  WRC  positions.  NTIA- 
FCC  reconciliation  process  and 
timeframes. 

D.  What  steps  can  be  taken  to  resolve 
difficult  issues?  Should  timelines  be 
developed  in  order  to  identify  these 
issues  early  in  the  process? 

4.  Study  Group/National  Committee 
Process  Related  to  WRC  Agenda  Items 

A.  Should  the  U.S.  National 
Committee  set  objectives  and  policy 
regarding  WRC  studies? 

B.  Is  closer  coordination  among 
various  study  groups  required?  If  so. 
why  and  how  can  this  be  accomplished? 

C.  The  U,S.  Study  Group  consists  of 
government  and  non-government 
participants  who  prepare  for  ITU 
meetings.  Should  the  U.S.  Study  Group 
process  be  guided  to  align  with  U.S. 
\VRC  goals  and  objectives?  If  so  why, 
and  by  what  means? 

D.  Should  a  Federal  government/non- 
government position  on  agenda  items 
and  supporting  information/studies  to 
pursue  U.S.  positions  be  developed, 
approved  and  disseminated? 

E.  To  ensure  success  of  U.S.  objectives 
for  WRC  agenda  items,  technical  studies 
must  begin  early  in  the  process.  Is  it 
necessary  to  energize  an  agenda  item 
and  its  associated  studies  by  a  certain 
point  in  the  preparation  process  if  no 
activity  has  occurred?  If  so,  how  can 
this  be  accomplished  (e.g.,  what 
mechanisms  and  by  what  point  in 
time)? 

5.  Forming  the  WRC  Delegation 

A.  Is  there  a  lack  of  continuity  in  - 
leadership  between  WRC  conferences?  If 
so,  how  can  this  be  better  managed? 

B.  When  in  the  preparation  process 
should  the  core  delegation  group,  vice- 
chairs,  and  principals  be  formed  to 
begin  work?  How  can  these  groups  be 
better  used  to  improve  the  effectiveness 
and  efficiency  of  the  United  States' 
WRC  agenda? 

C.  Agencies,  companies,  and 
organizations  nominate  representatives 
to  be  on  the  U.S.  WRC  delegation.  Is  the 
nominated  delegation  formed  early 
enough  in  the  process  to  develop  and 
approve  final  positions  in  a  timely 
manner?  If  not.  how  can  this  process  be 
improved? 

D.  Is  the  accredited  delegation  formed 
early  enough  to  develop  and  approve 
U.S.  positions,  strategy,  and  fallback 
positions?  If  not.  how  can  this  be 
improved? 

E.  At  what  point  in  the  preparation 
process  should  delegation  assignments 
be  made  and  spokespersons  identified? 
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F  How  could  the  appointment  and 
role  of  the  U.S.  Ambassador  be 
improved?' 

6.  Is  the  L  nited  States  negotiating 
strength  improved  or  hindered  by  the 
use  of  an  .ippointed  political 
representative  working  with  career 
spectrum  managers  and  ITU  experts 
from  other  countries? 

H.  Assuming  the  continued 
appointment  of  a  W'RC.  ambassador,  at 
what  point  does  the  Ambassador's 
appointment  need  to  be  effective? 

I.  During  conference  preparatorv 
meetings,  administrations  meet  to  agree 
on  the  final  report  of  studies,  which  is 
used  as  the  technical  basis  at  a  WRC.  Is 
it  important  to  bring  the  Ambassador  on 
board  in  some  capacity  prior  to  the 
conference  preparatory  meeting?  If  so, 
how  can  this  be  accomplished? 

6.  Budgeting  WRC  Activities 

A.  Funding  for  the  WRC  Ambassador 
has  been  an  ongoing  concern.  To  ensure 
the  Ambassador  and  the  delegation  staff 
are  able  to  complete  their  missions,  is  it 
necessarv  to  pro\idf.»  the  Ambassador 
with  an  operational  budget?  Is  so,  how 
can  lepresentatioiial  funds  best  be  used 
to  conduct  outreach  (>fforts? 

B.  What  facilities  are  critical  to  the 
functioning  of  the  delegation  and  the 
.\mbassador  at  the  conference  site? 

C  Recognizing  that  agencies  and 
companies  send  representatives  to  the 
delegation  to  participate  in  debates, 
negotiations,  and  outreach  efforts,  how 
should  support  be  provided  to  cover  the 
Editt)ridl  Committee  of  each  WRC? 

7.  Outrearh  and  Consultations  With 
Other  Countries 

A.  Are  consultations  with  other 
administrations  needed?  If  so.  at  what 
point  in  the  process  should  they  begin? 

B.  Is  it  important  to  work  with  other 
countries  outside  of  the  ITU  study 
groups  and  the  conference  preparatory 
meeting?  If  so,  why  and  how  can  this  be 
improved^ 

C.  Should  the  Country  Contact/ 
Outreach  program  that  is  developed  and 
utilized  at  a  conference  be  maintained 
between  conferences?  If  so.  how  can  this 
l)e  dt;com[)lished :  Who  should  lead  this 
effort?  What  role  can  the  private  sector 
play? 

D.  Should  WRC  outreach  activities  be 
integrated  with  (jther  international 
activities  of  the  State  Department,  NTIA 
and  FCC?  If  so.  how'' 

E.  How  effective  were  the  Delegation 
Consultations  prior  to  WRC-03?  Were 
thev  started  in  a  timelv  manner? 

8.  Training 

A.  Are  trained  and  qualified  Federal 
Government  Spokespersons  and  issue 


coordinators  available  throughout  the 
WRC  preparatory  process  and  especially 
at  the  Conference? 

B.  Are  training  programs  needed  for 
spokespersons  and  delegates?  If  so,  what 
should  they  consist  of? 

C.  Is  preparatory  training  needed  for 
general  participation  in  ITU-R  Study 
Groups  in  support  of  WRC  activities?  If 
so,  what  should  it  consist  of? 

D.  What  steps  should  be  taken  to 
maintain  a  cadre  of  experienced 
personnel  in  the  Federal  government  in 
order  for  them  to  assume  leadership  and 
spokesperson  roles  at  future  WRCs? 

9.  WRC  Domestic  Implementation 
Process     I 

A.  In  the  past,  the  United  States  has 
been  faced  with  challenges  regarding 
the  implementation  of  WRC  decisions. 
What  can  be  done  to  improve  this 

process? 

B.  The  GAO  report  noted  that  Federal 
agencies  are  concerned  that  WRC 
allocation  decisions  of  primary  interest 
to  the  Federal  government  go  without 
action,  hojw  can  the  process  be 
improved  to  ensure  equal  treatment  orf 
both  government  and  private  sector 
interests? 

C.  Should  FCC/NTIA  develop  a  plan 
and  schediule  to  complete  rulemaking 
for  each  V^C  agenda  item?  If  so,  within 
what  timeframe  of  WRC  completion 
should  the  plan  be  executed? 

General  Aweas 

A.  In  broad  terms,  what  goals  should 
the  United  States  have  for  WRCs?  How 
should  these  goals  be  established? 

B.  How  effective  has  the  United  States 
been  in  thp  WRC  process? 

C.  Wha^  have  been  the  benefits  and 
costs  of  regional  preparation  for  WRCs? 

D.  How  often  should  WRCs  occur  and 
what,  if  aay,  limitations  should  the  U.S. 
support  regarding  WRC  agendas. 

'Tl.  OverUbe^fears,  there  has  been 
concern  among  WRC  participants 
(government  and  non-government) 
regarding  staffing  issues.  Do  NTIA  and 
the  Federal  agencies  have  sufficient  staff 
with  appropriate  expertise  to  support 
spectrum  management  activities  in  the 
WRC  preparation  process? 

Dated:  Ot;tober  20,  2003. 
Kathy  Smith, 

Chief  Coil  risel. 

[FR  Doc.  03-26789  Filed  10-22-03;  8:45  am] 

BILLING  CODE  3510-60-P 


DEPARTMENT  OF  DEFENSE 

f 

Uniformed  Services  University  of  the 
Health  Sciences 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Uniformed  Services  I  University  of  the 
Health  Sciences.  DoD. 

TIME  AND  DATE:  8  a.m  to  4  p.m.. 
November  4.  2003. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 
Conference  Room  (D3001).  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 
STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b{e)(3)). 
MATTERS  TO  BE  CONSIDERED: 
8  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — August  4. 
2003 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President.  USUHS 

(6)  Report — Dean.  School  of  Medicine 

(7)  Report — Dean.  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
Regents 

(9)  New  Business 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  Mannix.  Executive  Secretary, 
Board  of  Regents.  (301)  295-3981. 

Dated:  October  10.  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison  - 
Officer  Department  ot  Defense. 
[FRDoc.  03-26H49  Filed  10-21-03;  10:34 
am] 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  C^hief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
N'o\ember  24,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget.  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
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DC  20503  or  should  be  electronically 
mailed  to  the  internet  addre.ss 
Laur('n_\Vittenberg@omh. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  tu  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  sub.stantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Croup.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  {!)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collet:tion:  and  (b)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  17.  2003. 

Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title-  Application  for  Grants  under 
Disability  and  Rehabilitation  Research. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions:  Individuals  or  household: 
Businesses  or  other  for-profit:  State, 
local,  or  tribal  Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Kespnns^'S■.  1,000  Burden 
Hours:  20.000. 

Abstract:  The  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  provides  grants  for  research 
and  related  acti\'ities  in  rehabilitation  of 
individuals  with  disabilities.  The  grant 
application  package  contains  program 
profiles,  standard  forms,  program 
regulations,  sample  rating  forms,  and 
transmitting  instructions.  Applications 
are  primarily  institutions  of  higher 
education,  but  may  also  include 
hospitals,  State  rehabilitation  education 
agencies  and  \'oluntary  and  profit 
organizations. 


This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionan,' 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  bttp:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2358.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
Vivian. reese'Sed. gov .  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  SheiIa.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IKR  Doc.  03-26705  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.264A-1] 

Rehabilitation  Continuing  Education 
Programs  (RCEP) — Regional 
Rehabilitation  Continuing  Education 
Projects  (RRCEP):  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 2004 

Purpose  of  Program:  To  support 
training  centers  that  serve  either  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad,  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabilitation  personnel  throughout  a 
multi-State  geographical  area. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education.  Applications  under 
this  notice  are  invited  for  the  provision 
of  training  for  Department  of  Education 
Regions  I  and  IV  only. 

Applications  Available:  October  31, 
2003. 


Deadline  for  Transmittal  of 
Applications:  January  8,  2004. 

Deadline  for  Intergovernmental 
Review:  March  8.  2004. 

Estimated  Available  Funds: 
51,688,610. 

Estimated  Range  of  Awards: 
8325,000-5550,935. 

Estimated  Average  Size  of  Awards: 
5375,000. 

Maximum  Awards  by  Rehabilitation 
Services  Administration  (RSA)  Region: 
We  will  reject  any  application  that 
proposes  a  budget  exceeding  the 
following  stated  maximum  award 
amount  for  a  single  budget  period  of  12 
months. 

Maximum  Level  of  Awards  by  RSA 
Region: 

Region  1—5405,965. 
Region  IV— 5550,935. 

Estimated  Number  of  Awards:  3.  We 
expect  to  make  one  award  in  Region  I 
and  tw  o  awards  in  Region  IV. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards:  . 

(1)  A  page  is  8.5"  by  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  a.s  all 
text  in  charts,  tables,  figures,  and 
graphs. 

(3)  Use  a  font  that  is  either  12-point 
or  larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet:  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications:  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  w^ill  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit:  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86.  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  389. 
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Note:  The  regulations  in  34  CFR  part  79 
applv  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFFTpart  86 

apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  389.30. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPR>\)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  their  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals.  Program  officials  must  develop 
performance  measures  for  all  their  grant 
programs  to  assess  their  performance 
and  effectiveness.  The  Rehabilitation 
Serv'ic:es  Administration  (RSA)  has 
established  objectives  with  specific 
performance  indicators  to  assess  the 
effectiveness  of  the  Rehabilitation 
Training  program.  The  objective  for  the 
RCEP— RRCEP  is  to  maintain  and 
upgrade  the  knowledge  and  skills  of 
personnel  currentlv  employed  in  the 
public  VR  system.  In  order  to  measure 
this  objective,  grantees  under  the 
RCEP— RRCEP'will  include  in  their 
annual  performance  report  to  RSA  their 
summan'  analysis  of  the  evaluations 
submitted  bv  training  project 
participants'.  After  RCEP— RRCEP 
training,  participants  evaluate  each 
training  session  and  indicate  the 
applicability  of  the  training  to  their 
current  work. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 

instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  .administrative 
Regulations  (EDG.ARl  (34  CFR  75.102).  Under 
the  .\dministrstive  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunitv  to 
comment  on  proposed  regulations.  However. 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Governmentwide  Grants, gov  Project  for 
Electronic  Submission  of  Applications 

We  have  been  accepting  applications 
electronicallv  through  the  Department's 
e-Application  system  since  FY  2000.  In 
order  to  expand  on  those  efforts  and 
comply  with  the  President's 
Management  Agenda,  we  are 


participating  as  a  partner  in  the  new 
governmentwide  Grants.gov  Apply  site 
in  FY  2004.  The  Rehabilitation 
Continuing  Education  Programs 
(RCEP)— Regional  Rehabilitation 
Continuing  Education  Projects  (RRCEP). 
CFDA  number  84.264A-1,  is  one  of  the 
programs  included  in  this  project.  If  you 
are  an  apphcant  under  RCEP — RRCEP. 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  project  involves  the  use  of  the 
Grants.gov  Apply  site  (Grants.gov).  If 
you  use  Grants.gov,  you  will  be  able  to 
download  a  copy  of  the  application 
package,  complete  it  offline,  and  then 
upload  and  submit  the  application  via 
the  Grants.gov  site.  You  may  not  e-mail 
an  electronic  copy  of  a  grant  application 
to  us.  We  request  your  participation  in 
Grants.gov. 

If  you  participate  in  Grants.gov. 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation.  We  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  application 
process  through  Grants.gov. 

•  To  use  Grants.gov,  you,  as  the 
applicant,  must  have  a  t)-U-N-S  Number 
and  register  in  the  Central  Contractor 
Registry  (CCR).  You  should  allow  a 
minimum  of  five  days  to  complete  the 
CCR  registration. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  all  information 
typically  included  on  the  Application 
for  Federal  Education  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Your  application  must  comply  with 
any  page  limit  requirements  described 
in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement  from 
Grants.gov  that  contains  a  Grants.gov 
tracking  number.  The  Department  wil! 
retrieve  your  application  from 
Grants.gov  and  send  you  a  second 
confirmation,  which  will  include  a  PR/ 
Award  number  (an  ED-specified 
identifying  number)  unique  to  your 
application. 

•  We  may  request  that  you  give  us 
original  signatures  on  forms  at  a  later 
date. 

•  If  you  experience  technical 
difficulties  on  the  application  deadline 


date  and  are  unable  to  meet  the  4:30 
p.m.  (Washington,  DC  time)  deadline, 
print  out  your  application  and  follow 
the  instructions  included  in  the 
application  package  for  the  Iransmittal 
of  paper  applications. 

You  mav  access  the  electronic  grant 
application  for  RCEP— RRCEP  at: 
h  tip  .//wwM'.gran  ts.gov. 

Note:  Please  note  that  you  must  search  for 
the  downloadable  application  package  for 
this  program  by  the  CFDA  number.  Do  not 
include  the  CFDA  number's  alpha  suffix  in 
your  search. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  bttp://w\\'\v. ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs'ainet. ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.264A-1. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contactings 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Marschall,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  3325,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-8926  or  via 
Internet:  Christine.MarschaU%ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may  ~ 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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Electronic  Access  to  This  Document 

You  ma\'  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  a\ailable  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  ot  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at;  htlp  J /www. gpoaccess.gov /nam/ 
jndex.html. 

Program  .Authority:  29  U.S.C.  772. 
Dated:  October  17,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehubilitotive  Services. 

|FR  Doc.  03-26700  Filed  10-22-03;  8:45  am) 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  open  meeting  and 
partially  closed  meetings. 

SUMMARY:  The  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board,  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notif\-  members 
of  the  general  public  of  their 
opportunity  to  attend.  Individuals  who 
will  need  special  accommodations  in 
order  to  attend  the  meeting  (i.e.; 
interpreting  ser\ices.  assisti\'e  listening 
devices,  materials  in  alternative  format) 
should  notify  Munira  Mwalimu  at  202- 
357-6938  or  at 

Munira..\]\vuliinu@ed.gov  no  later  than 
November  3.  2003,  We  will  attempt  to 
meet  requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  nj^eting  site  is 
accessible  to  individuals  with 
disabilities. 

DATES:  November  13-November  15, 

2003. 

Times: 


November  13 

Committee  Meetings 
Assessment  Development  Committee: 

Closed  Session — 12:30  p.m.  to  3 

p.m.: 
Executive  Committee:  Open  Session — 

4  p.m.  to  5  p.m.;  Closed  Session  5 

p.m.  to  6  p.m. 

November  14 

Full  Board:  Open  Session — 8:30  a.m. 

to  10  a.m. 
Committee  Meetings 
Assessment  Development  Committee: 

Open  Session — 10  a.m.  to  12  p.m.: 
Committee  on  Standards,  Design  and 

Methodology:  Open  Session — 10 

a.m.  to  12  p.m.; 
Reporting  and  Dissemination 

Committee:  Open  Session — 10  a.m. 

to  12  p.m.; 
Full  Board:  Closed  Session — 12  p.m. 

to  1:30  p.m.;  Open  Session — 1:30 

p.m.  to  4:30  p.m. 

November  1 5 

Nominations  Committee:  Open 
Session — 7:45  a.m.  to  8:45  a.m. 

Full  Board:  Open  Session — 9  a.m.  to 
12  p.m. 

Location ;  Westin  Embassy  Row.  2100 
Massachusetts  Avenue  NW,, 
Washington,  DC  20008, 
FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 
825.  Washington.  DC  20002-4233, 
Telephone:  (202)  357-6938, 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994.  as  amended. 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  developing  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 

On  November  13.  the  Assessment 
Development  Committee  will  meet  in 
closed  session  from  12:30  p.m.  to  3  p.m. 
to  review  secure  test  items  for  the 
National  Assessment  of  Educational 
Progress  (NAEP)  2005  Math  Pilot  Test. 
The  meeting  must  be  conducted  in 
closed  session  as  disclosure  of  proposed 
test  items  from  the  2005  NAEP  Math 
Pilot  Test  would  significantly  impede 
implementation  of  the  NAZP  program, 


and  is  therefore  protected  bv  exemption 
9(B)  of  section  552b(c)  of  Title  5  U.S.C. 

The  Executive  Committee  will  meet  in 
open  session  on  November  13  from  4 
p.m.  to  5  p.m.  The  committee  will  then 
meet  in  closed  session  from  5  p.m.  to  6 
p.m.  to  discuss  independent 
government  cost  estimates  for  contracts 
related  to  the  National  Assessment  of 
Educational  Progress  (NAEP).  This 
meeting  must  be  conducted  in  closed 
session  because  public  disclosure  of  this 
information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  impede  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  bv  exemption  9(B)  of  section 
552b(c)oftitle5U.S.C. 

On  November  14,  the  full  Board  will 
meet  in  open  session  from  8:30  a.m.  to 
10  a.m.  The  Board  will  approve  the 
agenda,  introduce  new  Board  members, 
hear  the  Executive  Director's  report,  and 
receive  an  update  on  the  work  of  the 
National  Center  for  Education  Statistics 
(NCES)  from  the  Associate 
Commissioner  of  NCES,  Val  Plisko. 

From  10  a.m.  to  12  p.m.  on  November 
14,  the  Board's  standing  committees — 
the  assessment  Development 
Committee;  the  Committee  on 
Standards.  Design,  and  Methodology: 
and  the  Reporting  and  Dissemination 
Committee — will  meet  in  open  session. 

The  full  Board  will  meet  in  closed 
session  on  November  14,  2003  from  12 
p.m.  to  1:30  p.m.  to  receive  to  receive 
independent  cost  estimates  for  contracts 
related  to  the  National  Assessment  of 
Educational  Progress  (NAEP).  This  part 
of  the  meeting  must  be  conducted  in 
closed  session  because  public  disclosure 
of  this  information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  impede  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  bv  exemption  9(B)  of  section 
552b(c)  of  Title  5  U.S.C. 

The  full  Board  will  meet  in  open 
session  on  November  14  to  receive  an 
update  on  the  2009  NAEP  Reading 
Framework  Project  at  1:30  p.m.  followed 
by  an  update  on  the  NAEP  12th  Grade 
Commission  by  former  vice  Board  Chair 
Michael  Nettles  from  2:45  p.m.  to  3:30 
p.m.  This  presentation  will  be  followed 
by  a  briefing  on  the  Grade  12 
Mathematics  achievement  Levels 
contract  from  3:30  p.m.  to  4  p.m.  Board 
members  will  receive  Ethics  Training 
from  staff  of  the  Office  of  General 
Counsel  from  4  p.m.  to  4:30  p.m.,  after 
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which  the  November  i4  session  of  the 
Board  meeting  will  adjourn. 

C3n  November  15,  the  Nominations 
Committee  will  meet  in  open  session 
from  7:45  a.m.  to  8:45  a.m.  Thereafter. 
the  full  Board  will  meet  in  open  session 
from  9  a.m.  to  12  p.m.  The  Board  will 
discuss  NAEP  reports  from  9  a.m.  to  10 
a.m.  Board  actions  on  policies  and 
Committee  reports  are  scheduled  to  take 
place  between  10  a.m.  and  12  p.m.. 
when  the  November  15,  2003  session  of 
the  Board  mt^eting  will  adjourn. 

A  final  agenda  of  the  November  IS- 
IS, 2003  Board  meeting  can  be  accessed 
after  November  3.  2003  at  http:// 
wivM'.nagfa.org.  Detailed  minutes  of  the 
meeting,  including  summaries  of  the 
activities  of  the  closed  sessions  and 
related  matters  that  are  informative  to 
the  public  and  consistent  with  the 
policy  of  section  5  U.S.C.  552b(c)  will 
be  available  to  the  public  within  14  days 
of  the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  U.S. 
Department  of  Education,  National 
Assessment  Governing  Board.  Suite 
#825.  800  North  Capitol  Street,  N\V, 
Washington,  DC,  from  9  a.m.  to  5  p.m. 
Eastern  Standard  Time. 

Dated:  October  20.  200.3. 

Charles  E.  Smith, 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doc.  03-26718  Filed  10-22-03;  8:45  am] 

BILLING  CODE  400-01 -M 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  DOE/NSF  Nuclear 
Science  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  DOE/NSF  NUclear 
Science  Advisory  Committee  (NSAC). 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Friday,  November  7,  2003:  8:30 
a.m.  to  5  p.m.:  and  Saturdav.  November 
8,  2003:  8:30  a.m.  to  5  p.m."  . 
ADDRESSES:  Doubletree  Hotel,  1750 
Rockville  Pike.  Rockville.  Maryland 
20852-1699. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  L.  May,  U.S.  Department  of 
Energy:  SC-90/Germantown  Building. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290:      ' 
Telephone:  301-903-0536. 

SUPPLEMENTARY  INFORMATION: 


Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  to  the  Department  of  Energy  ant;^- 
the  National  Science  Foundation  on 
scientific  priorities  within  the  field  of 
basic  nuclear  science  research. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Friday.  November  7.  2003,  and 
Saturday,  November  8.  2003 

•  Reports  from  Department  of  Energy 
and  National  Science  Foundation 

•  Perspectives  from  Department  of 
Energy  and  National  Science 
Foundation 

•  Presentation  from  Office  of 
Management  and  Budget 

•  Perspective  from  the  Office  of 
Science  and  Technology  Policy 

•  Presentation  and  Discussion  on  the 
Report  from  the  Sub-Committee  on 
Milestones 

•  Discussion  of  NSAC  Response  and 
Transmittal  Letter  on  Milestones  Charge 

•  Presentation  and  Discussion  on  the 
Report  from  the  Sub-Committee  on 
Nuclear  Theory 

•  Discussion  of  NSAC  Response  and 
Transmittal  Letter  on  Nuclear  Theory 

•  Discussion  on  the  Committee  of 
Visitors 

•  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
these  items  on  the  agenda,  you  should 
contact  Brenda  L.  May,  301-903-0536 
or  Brenda.May@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue.  SW., 
Washington,  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  October  20, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advison'  Committee  Management 
Officer. 

(FR  Doc.  03-26763  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nortliern  New 
Mexico 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Northern  New 
Mexico.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday.  November  19.  2003; 
6  p.m.-8:30  p.m.  " 

ADDRESSES:  Courtyard  by  Marriott.  3347 

Cerrillos  Road,  Santa  Fe,  NM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Menice  Manzanares.  Northern  New 
Mexico  Citizens"  Advisory  Board,  1660 
Old  Pecos  Trail.  Suite  B,  Santa  Fe,  NM 
87505.  Phone  (505)  99.5-0393;  fax  (505) 
989-1752  ore-mail: 
mmanzanares'Sdopal.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6  p.m.     Call  to  Order  bv  Ted  Tavlor, 
DDFO;  Roll  Call  and  Establishment  of 
a  Quorum;  Welcome  and 
Introductions  by  Jim  Brannon.  Board 
Chair:  Approval  of  Agenda;  Approval 
of  September  17  Meeting  Minutes 

6:30  p.m.     Public  Comment 

6:45  p.m.     Consideration  and  Action  on 
Recommendation  2003-5  (Tentative- 
Environmental  Monitoring  and 
Surveillance  (EMS)  Committee) 

7  p.m.     Presentation  on  "Risk  Based 
End  State"  Document  for  Los  Alamos 
National  Laboratory,  David  Gregory 
(Los  Alamos  Site  Office)  (Tentative) 

8  p.m.     Break 

8:10  p.m.     Public  Comment 

8:15  p.m.     Board  Comment  and  Recap 

of  Meeting 
8:30  p.m.     Adjourn 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
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days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting, 

Mmutes:  Minutes  of  this  meeting  will 
be  available  for  public  re\iew  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p,m,,  Monday-Friday,  except 
Federal  holidays  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1660  Old 
Pecos  Trail,  Suite  B.  Santa  Fe.  NM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9  a,m,-4  p,m.  on 
Monday  through  Friday,  Minutes  will 
also  be  made  available  by  writing  or 
calling  Menice  Manzanares  at  the 
Board's  office  address  or  telephone 
number  listed  above.  Minutes  and  other 
Board  documents  are  on  the  Internet  at: 
h  ttp  ://i\-vi-w.nnin  ca  b .  org. 

Issued  at  Washington.  DC.  on  October  20, 
2003. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Dor.  03-26761  Filed  10-22-03:  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register 
DATES:  Wednesday,  November  12.  2003; 
6  p.m. -9  p.m. 

ADDRESSES:  Grant  Sawn/er  State  Office 
Building.  555  East  Washington  Avenue. 
Room  4412.  Las  \'egas,  Ne\-ada, 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Planamento,  Navarro  Research  and 
Engineering,  Inc..  2721  Losee  Road. 
North  Las  Vegas,  Nevada  89130.  phone: 
702-657-9088.  fax:  702-295-5300.  e- 
mail  kozeliskik@nv.dop.gov. 
SUPPLEMENTARY  INFORMATION: 


Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  The  U.S.  Department  of  Energy 
Nevada  Site  Office  Environmental 
Management  Program  will  update  the 
community  with  a  progress  report  on 
the  Industrial  Sites  Program, 

2,  The  CAB  will  discuss  its  recently 
developed  FY  2004  work  plan. 

Copies  of  the  final  agenda  will  be  " 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kelly  Kozeliski.  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  uTiting  to  Kay  Planamento 
at  the  address  listed  above. 

Issued  at  Washington,  DC.  on  October  20. 

2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Office'r. 

[FR  Doc.  03-26762  Filed  10-22-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7577-6] 

Nonpoint  Source  Program  and  Grants 
Guidelines  for  States  and  Territories 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  has  developed  guidelines 

for  States'  implementation  of  nonpoint 
source  management  programs  under 
Section  319  of  the  Clean  Water  Act  and 
for  the  award  of  Section  319  grants  to 


States  to  implement  those  programs. 
These  guidelines  apply  to  grants 
appropriated  by  Congress  in  Fiscal  Year 
2004  and  in  subsequent  years.  The 
guidelines  continue  EPA's  policy  of 
focusing  a  significant  portion  of  Section 
319  funds  ($100  million  annually)  to 
address  watersheds  where  nonpoint 
source  pollution  has  resulted  in 
impairment  of  water  quality.  The 
remaining  funds  are  to  be  used  by  States 
to  assist  in  their  implementation  of  their 
broad  array  of  programs  and  authorities 
to  address  all  of  the  water  quality 
threats  and  impairments  caused  by 
nonpoint  source  pollution. 
DATES:  The  guidelines  are  effective 
October  23.  2003. 
ADDRESSES:  Persons  requesting 
additional  information  should  contact 
Romell  Nandi  at  (202)  566-1203; 
nandi.romeU@epa.gov:  or  U.S. 
Environmental  Protection  Agency 
(4503T).  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20460.  The 
complete  text  of  today's  guidelines  is 
also  available  at  EPA's  Nonpoint  Source 
Web  site:  http://www.epa.gov/owow/ 
nps/cwact.html. 

Dated:  October  7.  2003. 
Diane  Regas. 
Director,  Office  of  Wetlands.  Oceans,  and 

Watersheds. 

Preface 

These  guidelines  are  built  upon  and 
replace  the  \onpoint  Source  Program 
and  Grants  Guidance  for  Fiscal  Year 
1997  and  Future  Years  (May  1996),  as 
well  as  all  of  the  supplemental  annual 
nonpoint  source  guidances  and 
guidelines  that  have  been  published 
subsequently.  The  May  1996  guidance 
was  developed  collaboratively  in  a 
series  of  highly  productive  meetings 
between  key  representatives  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  fenior  representatives  of  State 
nonpoint  source  agencies  from  each  of 
the  ten  EPA  Regions.  The  guidance  was 
endorsed  by  the  President  of  the 
Association  of  State  and  Interstate  Water 
Pollution  Control  Administrators 
(ASIWPCA)  as  well  as  by  the  State  Co- 
Chair  of  the  State/EPA  Nonpoint  Source 
Program  Workgroup  in  a  Forward  W'hich 
stated,  "This  guidance  represents  a 
sound  framework  for  setting  the  future 
course  of  the  nonpoint  source  program." 

Nonpoint  source  pollution  continues 
to  be.  and  is  increasingly  recognized  by 
the  public  as,  the  largest  remaining 
source  of  water  quality  impairments  in 
the  nation.  State  and  Territory 
(hereinafter  collectively  referred  to  as 
"State")  nonpoint  source  programs, 
originally  developed  and  approved 
under  Section  319  of  the  Clean  Water 
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Act  in  1989-90.  have  developed  and 
matured  to  meet  this  challenge.  During 
the  past  five  years,  each  State  has 
upgraded  its  nonpoint  source 
management  program  to  address  nine 
kev  elements  that  had  been  agreed  to  by 
the  States  and  EPA  in  the  Mav  1996 
guidance. 

In  the  intervening  years  since  1996. 
States  have  enhanced  their  technical 
tools  and  capabilities,  strengthened  and 
increased  their  partnerships,  nurtured  a 
vast  network  of  community-based  action 
on  a  watershed  basis,  and.  in  many 
cases,  developed  stronger  financial 
bases  and  legal  support  for  their 
upgraded  programs.  As  a  result,  the 
nation  is  experiencing  increasingly 
positive  results  in  terms  of  both  on-the- 
ground  action  and  ac:tual  water  quality 
improvements.  Examples  of  these 
improvements  are  summarized  in 
Section  319  Success  Stories.  Volume  III: 
The  Successful  Implementation  of  the 
Clean  Water  Act's  Section  319  \onpoint 
Source  Pollution  Program  (EPA  841-S- 
01-001.  Februarv  2002),  available  on  the 
Internet  at  http :/ /www.epa.gov/owoiv/ 
np$/Section319lU.  Most  of  these 
successes  are  the  direct  result  of  State 
nonpoint  source  agencies'  cooperation 
with  other  governmental  agencies, 
private  sector  interests,  and  citizen 
groups  at  the  State  and  watershed  level. 

Congress  has  also  recognized  the  need 
for  greater  and  more  effective  action  to 
expedite  our  national  efforts  to  control 
nonpoint  source  pollution  and  to  focus 
our  attention  on  sources  of  nonpoint 
pollution  that  contribute  to  impairment 
of  waters.  During  the  past  four  years  of 
Congressional  appropriations.  Congress 
has  increased  its  appropriations  from 
SIO.T  million  in  FY  1998  to  S238.4 
million  ill  ¥\  2003  to  help  States  focus 
more  resources  upon  the  restoration  of 
impaired  waters  as  well  as  to  generally 
implement  more  robust  programs. 

Despite  all  of  these  program 
improvements.  EPA,  States,  and  all  of 
our  partners  have  continued  to  face 
daunting  challenges  in  our  efforts  to 
implement  nonpoint  source  programs 
that  will  protect  both  our  good-qualitv 
and  threatened  waters  and  restore  those 
that  are  impaired.  To  improve  States' 
and  EPA's  abilitv  to  meet  these 
remaining  challenges,  as  well  as  to 
implement  new  directives  or 
recommendations  from  Congress,  EPA 
has  in  the  past  few  years  issued 
supplements  to  the  Mav  1996  guidance, 
These  have  been  particularly  designed 
to  focus  increased  attention  on  waters 
that  are  most  in  need  of  attention, 
especially  those  waters  that  remain 
impaired  even  after  all  required 
technology-based  controls  for  point 
sources  have  been  implemented  [i.e.. 


those  waters  that  have  been  listed  by 
States  under  Section  303(d)  of  the  Clean 
Water  Act  as  needing  total  maximum 
daily  loads  (TMDLs)).  They  have  also 
addressed  the  recognized  need  to 
improve  EPA's  and  States'  ability  to 
account  for  our  accomplishments  as 
well  as  shortcomings  in  implementing 
the  national  nonpoint  source  program. 

EPA  recognizes  that  these  periodic 
issuances  of  supplemental  guidance 
have  made  it  more  difficult  to  follow 
and  comprehend  the  current  national 
nonpoint  source  program,  its  central 
themes,  and  its  priorities.  For  this 
reason,  EPA  is  today  publishing  new 
guidelines  that  build  upon  and  replace 
the  Nonpoint  Source  Program  and 
Grants  Guidance  for  Fiscal  Year  1997 
and  Future  Years  (May  1996)  as  well  as 
all  of  the  .supplemental  annual  guidance 
and  grants  guidelines  that  have  been 
published  subsequently. 

These  new  guidelines  do  not 
significantly  modify  the  previous  set  of 
guidance  documents.  For  the  most  part, 
they  consolidate  the  pertinent  portions 
of  earlier  guidance  documents  in  a 
cohesive  manner;  eliminate  or  shorten 
discussion  of  program  aspects  that  have 
reduced  relevance  to  future  activities 
(such  as  the  upgrading  of  States' 
nonpoint  Source  management  programs, 
which  all  of  the  States  have  successfully 
completed),  and  clarify  certain  issues 
that  States  and  Regions  have  raised  from 
time  to  time  with  regard  to  the 
program's  implementation  during  the 
past  several  years. 

The  corltepts  presented  in  these 
guidelines,  such  as  the  emphases  on 
watershed-based  planning  and  on 
restoring  impaired  waters  through 
developing  and  implementing  TMDLs, 
represent  the  current  state  of  the  art  in 
fashioning  watershed-based  solutions  to 
prevent  and  remedy  water  quality 
problems.  These  guidelines  have 
benefitted  significantly  from  a  multi- 
year,  evolving  process  working  with 
States  {e.g..  through  the  "State/EPA 
Nonpoint  Source  Partnership"  initiated 
in  2000).  EPA  looks  forward  to 
continuing  to  work  with  the  States  and 
our  other  partners  to  implement  an 
effective  and  successful  nonpoint  source 
program  that  makes  rapid  progress 
towards  our  goals  of  eliminating  our 
remaining  water  quality  problems  and 
preventing  new  threats  from  creating 
future  impairments. 
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in  all  Grants 

1.  Basic  Reporting  Requirements 

a.  Grantee  Performance  Reports 

b.  Annual  Reports 

Cs  Financial  Status  Reports 

2.  Reporting  Procedures  and  the  Grants 
Reporting  and  Tracking  Svstem 

3.  STORET 

4.  Reporting  and  Record-Keeping  lor  Sub- 
Slate  Organizations 

V.  Management  and  Oversight  of  Section 

319(h)  Grants 

VI.  Grants  to  Indian  Tribes 

VII,  Waiver  Process 

VIII,  Appendices 

A.  Measures  and  Indicators  of  Progress  and 
Success 

B,  Geneiic  Grant  Condition  Establishing 
State  Reporting  Requirements 
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C.  Nationally  Mandaled  Data  Elements 
Under  Grants  Reporting  and  Tracking 
System 

D.  Factors  in  Planning  Target  Fonnula 

E.  State-By-State  Section  319  Allocation 

F.  Generic  Grant  Condition  Regarding 
Watershed-Based  Plans 

I.  Our  Vision 

Our  long-term  vision,  established  by 
EPA  and  the  States  in  1996,  remains:  All 
States  and  territories  implement 
dynamic  and  effective  nonpoint  source 
programs  designed  to  achieve  and 
maintain  beneficial  uses  of  water. 

II.  Introduction 

A.  Statuton-  Background 

Congress  enacted  Section  319  of  the 
Clean  Water  Act  in  1987,  establishing  a 
national  program  to  control  nonpoint 
sources  of  water  pollution.  Nonpoint 
source  pollution  is  caused  by  rainfall  or 
snowmelt  moving  over  and  through  the 
ground  and  carrying  natural  and 
human-made  pollutants  into  lakes, 
rivers,  streams,  wetlands,  estuaries, 
other  coastal  waters,  and  ground  water. 
Atmospheric  deposition  and  hydrologic 
modification  are  also  sources  of 
nonpoint  pollution. 

Under  Section  319(a).  all  States  and 
Territories  (hereinafter  collectively 
referred  to  as  "States"!  have  addressed 
nonpoint  source  pollution  by 
developing  nonpoint  source  assessment 
reports  that  identify-  nonpoint  source 
pollution  problems  and  the  nonpoint 
sources  responsible  for  the  water  quality 
problems.  Under  Section  319(b).  all 
States  have  also  adopted  management 
programs  to  control  nonpoint  source 
pollution.  Since  1990.  Congress  has 
annually  appropriated  grant  funds  to 
States  under  Section  319(h)  to  help 
them  to  implement  those  management 
programs. 

B.  Scope  of  These  Guidelines 

These  guidelines  are  primarily 
directed  towards  nonpoint  source 
management  programs  and  grants 
administered  by  State  lead  nonpoint 
source  agencies  designated  under 
Section  319  of  the  Clean  Water  Act. 
Indian  Tribes  that  have  approved 
nonpoint  source  assessments  and 
management  programs  and  also  have 
"treatment-as-a-State"  status  may  also 
administer  nonpoint  source 
management  programs  and  grants  under 
Section  319  of  the  Clean  Water  Act. 
Apart  from  providing  a  brief  overview 
in  Section  VI  below,  these  guidelines 
are  not  specifically  directed  to  Tribal 
nonpoint  source  management.  Because 
of  differing  statutory'  provisions  that 
applv  to  Tribes,  EPA  publishes  separate 


guidance  for  Tribal  nonpoint  source 
programs  and  grants. 

For  grants  awarded  in  FY  2004  and 
subsequent  years,  these  guidelines 
supersede  and  replace  all  of  the 
following  guidance  documents: 
Nonpoint  Source  Program  and  Grants 
Guidance  for  Fiscal  Year  1997  and 
Future  Years  (May  1996);  Process  and 
Criteria  for  Funding  State  and 
Territorial  Nonpoint  Source 
Management  Programs  in  FY  1999 
(August  18,  1998);  Funding  the 
Development  and  Implementation  of 
Watershed  Restoration  Action  Strategies 
under  Section  319  of  the  Clean  Water 
Act  (December  4,  1998);  Supplemental 
Guidance  for  the  Award  of  Section  319 
Nonpoint  Source  Grants  in  FY  2000 
(December  21,  1999);  Supplemental 
Guidelines  for  the  Award  of  Section  319 
Nonpoint  Source  Grant.s  in  FY  2001 
(November  28,  2000;  65  FR  70899); 
Supplemental  Guidelines  for  the  Award 
of  Section  319  Nonpoint  Source  Grants 
to  States  and  Territories  in  FY  2002  and 
Subsequent  Years  (September  13.  2001; 

66  FR  47653);  and  Supplemental 
Guidelines  for  the  Award  of  Section  319 
Nonpoint  Source  Grants  to  States  and 
Territories  in  F\'  2003  (August  26.  2002; 

67  FR  54806).  (While  these  superceded 
guidance  documents  will  no  longer 
directly  apply  to  State  programs,  they 
contain  useful  background  information 
and  will  remain  available  for  reference 
at  EPA's  nonpoint  source  Web  site  at 

h  tip  -.//wwv^'.  epa.gov/owow/nps/ 
cwact.html.) 

These  guidelines  are  intended  to  serve 
as  the  basis  for  a  nationally  consistent 
approach  for  State  nonpoint  source 
management  programs  and  grants 
Therefore,  EPA  Regions  will  not  issue 
separate,  supplemental  guidelines 
specifically  for  State  nonpoint  source 
programs  or  grants.  If  particular 
Regional  circumstances  require 
additional  clarifications  on  a  particular 
issue,  the  Region  will  consult  with  the 
affected  States  and  with  EPA 
Headquarters  on  the  appropriate  next 
steps. 

C.  Watershed  Protection  and  Total 
Maximum  Daily  Loads  fTMDLs) 

EPA  has  been  working  with  the  States 
to  realign  our  programs  to  strengthen 
our  support  for  watershed-based 
environmental  protection,  whereby 
local  stakeholders  join  forces  to  develop 
and  implement  watershed-based  plans 
that  make  good  sense  for  the  particular 
conditions  found  within  their 
communities.  The  watershed  approach 
is  a  coordinating  framework  for 
management  that  focuses  pubhc  and 
private  sector  efforts  to  address  the 
highest  priority  water-related  problems 


within  geographic  areas,  considering 
both  surface  and  ground  water  flow.  The 
watershed  approach  is  commonly 
characterized  by  four  principles:  (a) 
Diverse,  well  integrated  partnerships; 
(b)  a  specific  geographic  focus;  (c)  action 
driven  by  environmental  objectives  and 
by  strong  science  and  data;  and  (d) 
coordinated  priority  setting  and 
integrated  solutions. 

These  guidelines  are  intended  to  help 
advance  the  watershed  approach  as  a 
means  for  resolving  and  preventing 
nonpoint  source  pollution  problems  and 
threats.  In  the  initial  stages  of  the 
national  nonpoint  source  program,  some 
States  and  EPA  Regions  focused  their 
nonpoint  source  programs  narrowly  on 
demonstrations  of  particular 
technologies,  supported  by  Federal 
Section  319  grants.  In  upgrading  their 
nonpoint  source  programs  during  the 
last  few  years,  many  States  have 
incorporated  watershed-based 
approaches  as  a  significant  and 
sometimes  central  organizing  theme  of 
their  programs.  As  a  result.  State 
nonpoint  source  programs  have 
improved  their  capacity  to  solve 
nonpoint  source  pollution  problems  at 
the  watershed  scale.  At  the  same  time, 
EPA  and  the  States  have  sharpened  our 
focus  upon  waterbodies  listed  by  States 
as  impaired  under  Section  303(d)  of  the 
Clean  Water  Act.  This  is  particularly 
critical,  as  nonpoint  source  pollution  is 
reported  by  States  and  others  to  be 
responsible  for  the  majority  of 
remaining  water  pollution  in  the  United 
States.  The  two  key  steps  needed  to 
solve  nonpoint  source  problems  within 
a  watershed  context  are  the 
development  of  a  watershed-based  plan 
that  addresses  a  waterbody's  water 
quality  needs  (including  the 
incorporation  of  any  TMDLs  that  have 
been  developed)  and  the  actual 
implementation  of  the  plan. 

These  guidelines  discuss  the  use  of 
detailed  watershed-based  plans  to  help 
solve  water  quality  problems  at  the 
watershed  level.  As  discussed  in  more 
detail  in  Section  III.D  below,  careful 
analysis  of  the  sources  of  water  quality 
problems,  their  relative  contributions  to 
the  problems,  and  alternatives  to  solve 
those  problems,  provide  the  best  basis 
for  sound  decision-making  and 
implementation  that  will  actually  solve 
those  water  quality  problems.  For  this 
reason,  these  guidelines  emphasize 
using  watershed-based  planning  and 
implementation  processes  to  solve  water 
quality  problems  using  Section  319 
funds. 
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III.  Nonpoint  Source  Management 
Programs 

A  Progress  to  Date 

Nonpoint  source  pollution  continues 

t(i  bf\  and  is  increasingly  recognized  as. 
thf  largest  remaining  threat  to  water 
qualitv  and  source  of  water  quality 
impairments  in  the  nation.  State 
nonpoint  source  programs,  originally 
developed  and  appro\ed  under  Section 
319  of  the  Clean  Water  Act  in  1989-90. 
have  developed  and  matured  to  meet 
this  challenge.  Pursuant  to  the  May 
1996  guidance,  each  State  and  Territory 
has  upgraded  its  nonpoint  source 
management  program  to  address  nine 
kev  elements  that  had  been  agreed  to  bv 
the  States  and  EPA  in  the  May  1996 
guidance.  These  nine  elements  include 
explicit  short-  and  long-term  goals, 
objectives,  and  strategies  to  protect  and 
restore  water  quality;  strengthened 
working  partnerships  with  appropriate 
State,  interstate.  Tribal,  regional  and 
local  entities,  private  sector  groups, 
citizens  groups,  and  Federal  agencies; 
balanced  approaches  that  emphasize 
both  State-wide  programs  and  on-the- 
ground  management  of  individual 
watersheds  where  waters  are  impaired 
or  threatened;  focus  on  both  abating 
existing  problems  and  preventing  new 
ones:  and  using  a  periodic  feedback 
loop  to  evaluate  progress  and  make 
appropriate  program  revisions. 

Since  1996.  States  have  enhanced 
their  technical  tools  and  capabilities, 
strengthened  and  expanded  their 
partnerships,  nurtured  a  vast  network  of 
community-based  action  on  a  watershed 
basis,  and.  in  manv  cases,  developed 
stronger  financial  bases  and  legal 
support  for  their  programs.  As  a  result, 
the  nation  is  experiencing  increasingly 
positive  results  in  terms  of  both  on-the- 
ground  action  and  actual  water  quality 
improvements.  Examples  of  these 
improvements  are  summarized  in 
Section  319  Success  Stories,  Volume  III: 
The  Successful  Implementation  of  the 
Clean  Water  Act's  Section  319  Nonpoint 
Source  Pollution  Program  (EPA  841-S- 
01-001.  February  2002).  Most  of  these 
successes  are  the  direct  result  of  State 
n(3npoint  source  agencies'  cooperation 
with  other  governmental  agencies, 
private  sector  interests,  and  citizen 
groups  at  the  State  and  watershed  level. 

In  addition,  to  further  strengthen  our 
collective  efforts  to  implement 
successful  nonpoint  source  control 
programs,  the  States  and  EPA  have  been 
implementing  since  FY  2000  a  new 
State/EPA  Nonpoint  Source  Partnership. 
The  purpose  of  this  new  cooperative 
process  has  been  to  identify,  prioritize, 
and  address  the  States'  needs  for 
technical,  programmatic,  and  financial 


assistance  to  overcome  any  remaining 
obstacles  to  successfully  implementing 
States'  nonpoint  source  programs.  The 
partnership  consists  of  a  State/EPA 
Steering  Committee  and  workgroups  to 
help  identify  and  solve  States'  highest- 
priority  nonpoint  source  needs, 
including:  watershed  planning  and 
implementation:  nonpoint  source 
capacity  building  and  funding;  grants 
management;  information  transfer  and 
outreach:  monitoring;  documenting 
nonpoint  source  results;  rural  nonpoint 
sources;  amd  urban  nonpoint  sources. 

B.  Continued  Focus  on  Restoring  Waters 
Impaired  by  Nonpoint  Source  Pollution 

While  we  and  our  partners  are 
achieving  considerable  success 
nationwide,  significant  challenges 
remain.  Since  publication  of  the  May 
1996  guidance,  EPA's  and  States' 
nonpoint  source  programs  have 
continued  to  evolve  to  meet  these 
challenges.  Beginning  in  FY  1999.  EPA 
and  the  States  have  increased  our  focus 
on  solving  water  quality  problems  in 
those  watarbodies  that  are  most  in  need 
of  attention,  including  those  waters  that 
remain  inmaired  even  after  all  point 
source  technological  controls  have  been 
implemented  {i.e.,  those  that  have  been 
listed  by  States  under  Section  303(d)  of 
the  Clean  Water  Act  as  needing  TMDLs). 

In  FY  1999  and  again  in  FY  2000.  EPA 
asked  Coi^ress  to  double  Section  319 
funding  from  $100  million  to  S200 
million.  The  purpose  of  the  incremental 
SlOO  million  was  to  develop  and 
implement  watershed  restoration  action 
strategies  (WRASs)  in  high-priority 
"Category  1"  watersheds  (sized  at  the  8- 
digit  "hydrologic  unit  code"  level).  In 
FY  2001.  EPA  recognized  the  need  to 
increasingly  focus  Section  319  grant 
dollars  on  implementing  nonpoint 
source  TMDLs  or  the  nonpoint  source 
componerits  of  mixed-source  TMDLs 
(hereafter,  both  of  these  types  of  TMDLs 
will  be  referred  to  as  "NPS  TMDLs"). 
Based  on  this  need.  EPA  directed  that 
incremental  funds  be  used  to  develop 
and  implement  approved  NPS  TMDLs     . 
for  any  303{d)-listed  waterbodies 
(whether  or  not  these  were  located 
within  a  Category  I  watershed),  as  well 
as  to  develop  and  implement  WRASs.  In 
FY  2002  and  2003,  EPA  shifted  the 
focus  of  the  incremental  funds  entirely 
to  developing  NPS  TMDLs,  developing 
watershed-based  plans  to  implement  the 
TMDLs.  and  implementing  the  plans. 
The  FY  2003  guidelines  provided  that 
where  a  NPS  TMDL  for  the  affected 
waters  has  already  been  developed  and 
approved  or  is  being  developed,  the 
watershed-based  plan  must  be  designed 
to  achieve  the  load  reductions  called  for 
in  the  NPS  TMDL.  The  FY  2003 


guidelines  further  recognized  that  where 
a  NPS  TMDL  has  not  yet  been 
developed  and  approved  or  is  not  yet 
being  developed  for  the  waters,  the  State 
may  use  these  funds  to  develop  a 
watershed-based  plan  in  the  absence  of 
the  TMDL.  In  such  cases,  the  FY  2003 
guidelines  required  that  the  plan  be 
designed  to  reduce  nonpoint  sourc:e 
pollutant  loadings  that  are  contributing 
to  non-attainment  of  water  quality 
standards.  Once  the  TMDL  is  completed 
and  approved,  the  plan  was  required  to 
be  modified  as  appropriate  to  be 
consistent  with  the  TMDL. 

The  guidelines  published  today  for 
FY  2004  and  future  years  maintain  the 
approach  of  focusing  SlOO  million  of 
annual  Section  319  funds  on  the 
development  and  implementation  of 
watershed-based  plans  to  achieve  NPS 
TMDLs.  NPS  TMDLs,  together  with 
watershed-based  plans  designed  to 
implement  the  NPS  TMDLs,  provide  the 
necessary  analytic  link  between  actions 
on  the  ground  and  the  water  quality 
results  to  be  achieved.  In  the  absence  of 
such  an  analytic  framework,  it  is 
difficult  to  develop  and  implement  a 
watershed  project  that  will  achieve 
water  quality  standards,  or  to  determine 
causes  of  failure  when  that  occurs. 
Therefore.  EPA  believes  that  continuing 
to  focus  on  an  analytic  and 
implementation  framework  that 
integrates  NPS  TMDLs,  watershed-based 
plans  to  implement  these  NPS  TMDLs. 
and  actual  implementation  of  those 
plans,  will  provide  the  most  effective 
means  to  accelerate  achievement  of 
water  quality  standards. 

For  these  reasons.  EPA  will  continue 
to  implement  the  general  approach  that 
we  have  developed  during  the  past  few 
years  and  finalized  in  FY  2003.  using 
the  steps  outlined  below.  These  steps 
are  designed  to  promote  the 
development  and  implementation  of 
NPS  TMDLs  based  upon  the  TMDL 
regulations  that  have  been  published  at 
40  CFR  130.7  in  1985  and  1992.  as  well 
as  guidance  published  bv  EPA  to  assist 
in  the  implementation  of  those 
regulations.  (Currently  applicable 
guidance  as  well  as  other  technical  and 
other  resources  concerning  the  TMDL 
program  is  available  at  http:// 
v\'\\'w.epa.gov/owow/tmdl.) 

General  Principles  for  Awarding  Section 
319  Grants 

Each  year.  EPA  will  award  Section 
319  grants  in  accordance  with  the 
following  four  principles: 

1.  States  may  use  the  "base  hmds" 
(i.e.,  all  Section  319  funds  other  than  the 
"incremental  funds"  described  below) 
for  the  full  range  of  activities  addressed 
in  their  approved  nonpoint  source 
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managempnt  programs.  Thu.s  these 
funds  may  be  used  both  for  protection 
of  unimpaired  waters  and  for  restoration 
of  impaired  waters.  For  e.xample.  States 
may  use  these  funds  to  protect  sources 
of  drinking  water,  critical  high-quahty 
waters,  and  threatened  waters  from 
current  and  future  threats. 

In  general.  States  have  great  flexibility 
as  to  how  to  use  these  base  funds.  They 
may  use  the  watershed-based 
approaches  discussed  in  greater  detail 
in  Section  Ill.D  below  ("Watershed- 
Based  Plans").  States  may  also  choose  to 
use  these  funds  to  implement 
technology-based  approaches.  In 
particular.  EPA  recommends  that 
coastal  States  use  these  funds  to  assist 
in  the  implementation  of  both  the 
technology-based  and  water-qualitv- 
based  management  measures  contained 
in  their  coastal  nonpoint  pollution 
control  programs  under  Section  6217  of 
the  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  ("CZARA"). 

2.  States  mav  use  up  to  20%  of  the 
base  hinds  to  develop  NPS  TMDLs 
(consistent  with  their  TMDL 
development  schedule)  and  watershed- 
based  plans  to  implement  NPS  TMDLs: 
develop  watershed-based  plans  in  the 
absence  of  or  prior  to  completion  of 
TMDLs  (incorporating  the  TMDL's  load 
allocations  once  it  has  been  completed 
and  approved);  develop  watershed- 
based  plans  that  focus  on  the  protection 
of  threatened  waters,  source  water,  or 
other  high-priority  unimpaired  waters: 
and  conduct  other  NPS  monitoring  and 
program  assessment/development 
activities.  (Monitoring  the  results  of 
implementing  a  watershed  project  is  not 
subject  to  this  20%  limitation.) 

3.  Except  as  noted  in  the  ne.xt 
paragraph.  States  must  use  SlOO  million 
of  Section  319  funds  (referred  to  as 
"incremental  funds")  to  develop  and 
implement  watershed-based  plans  that 
address  nonpoint  source  impairments  in 
watersheds  that  contain  Section  303(d)- 
listed  waters.  (However,  these  plans 
may  also  include  activities  that  address 
waterbodies  within  the  watershed  that 
are  not  currently  impaired  where 
appropriate  to  prevent  future 
impairments  within  the  watershed.) 
Regions  will  include  in  each  grant  a 
condition  that  provides  that  the  State 
will  use  these  funds  to  implement  a 
watershed-based  plan  onlv  after  the 
State  completes  the  development  of  a 
watershed-based  plan  that  addresses 
each  of  the  watershed  planning 
elements  (a)  through  (i)  that  are  listed 
later  in  this  section.  (See  Appendix  F  to 
these  guidelines.) 

Regions  may  authorize  States  to  use  a 
portion  of  incremental  funds  to  address 
watersheds  that  do  not  include  impaired 


waters  in  special  circumstances  where  it 
is  necessary  to  address  a  uniquely  high- 
priority  State  need  to  protect  waters  that 
currently  are  not  impaired  bv  nonpoint 
source  pollution  to  assure  that  they 
remain  unimpaired.  This  particularlv 
includes  waters  in  which  good  water 
quality  is  threatened  by  such  factors  as 
changing  land  uses  and  the  presence  of 
unique  aquatic  resources  that  are 
especially  valuable  and  at  serious  risk  of 
irreparable  harm  and  that  therefore 
require  a  special  focus  on  protection 
activities  (e.g.,  aquatic  habitat  for 
salmon  migration,  spawning,  and 
rearing).  These  resources  and  threats  to 
them  should  be  documented  in  the 
State's  305(b)  report.  Prior  to 
authorizing  use  of  incremental  funds  to 
address  a  uniquely  high-priority  State 
need,  the  Region  must  find  the  State  has 
established  a  schedule  for  TMDL 
development  for  its  NPS-impaired 
waters  consistent  with  an  even  pace  and 
completion  of  needed  TMDLs  within  8 
to  13  years  of  listing:  the  State  is 
completing  TMDLs  in  reasonable  accord 
with  the  established  development 
schedules;  and  the  State  is  making 
reasonable  progress  developing  and 
implementing  watershed-based  plans  to 
implement  NPS  TMDL's.  balancing  the 
State's  protection  and  restoration  needs. 

4.  States  may  use  up  to  20%  of  the 
SlOO  million  incremental  funds  to 
develop:  NPS  TMDLs:  watershed-based 
plans  to  implement  NPS  TMDLs:  and 
watershed-based  plans  in  the  absence  of 
or  prior  to  completion  of  TMDLs  in 
Section  303(d)-listed  waters 
(incorporating  the  TMDL's  load 
allocations  once  it  has  been  completed 
and  approved).  The  Region  may 
authorize  the  State  to  use  over  20%  of 
the  incremental  funding  to  develop 
watershed-based  plans  in  Section 
303(d)-listed  waters,  but  the  Region 
should  assure  that  a  proper  balance 
exists  between  funding  the  development 
of  watershed-based  plans  and  the 
implementation  of  watershed-based 
plans.  On  one  hand,  funding  should 
support  the  development  of  watershed 
plans  at  a  sufficient  pace  to  support 
implementation  efforts  that  mav  be 
implemented  through  319  funding: 
funding  from  a  separate  State  or 
Federally-supported  program  (e.g.,  via 
the  U.S.  Department  of  Agriculture):  or 
other  programs  or  mechanisms.  See 
further  discussion  in  the  next  section 
below  on  integrating  other 
environmental  protection  programs.  On 
the  other  hand,  watershed-based  plan 
development  should  not  be  funded  at  a 
pace  that  significantly  exceeds  the  pace 
of  implementation.  This  is  necessary  to 
maximize  implementation  of  watershed- 


based  plans  that  have  been  completed 
and  minimize  the  development  of 
numerous  plans  that  "sit  on  the  shelf." 

C.  Integrating  Other  Environmental 
Protection  Programs 

As  discussed  in  the  preceding 
paragraph,  these  guidelines  authorize 
Regions  to  increase  the  level  of 
incremental  funding  that  is  available  to 
develop  watershed-based  plans 
(previously  limited  to  20%)  so  long  as 
a  proper  balance  exists  between  funding 
the  development  of  watershed-based 
plans  and  the  implementation  of 
watershed-based  plans.  Such  an 
increase  may  well  be  warranted  "where 
non-319  resources  may  be  available  to 
help  implement  the  plans.  EPA 
encourages  States  to  leverage  funding 
from  other  environmental  protection 
programs  to  support  the  implementation 
of  these  plans,  as  discussed  below. 

USDA-Supported  Programs 

EPA  wishes  to  particularly  emphasize 
the  significant  benefits  of  working 
closely  with  the  United  States 
Department  of  Agriculture  (USDA)  to 
achieve  our  common  goals  of  improving 
restoration  and  protection  of  water 
quality.  This  is  especially  important  in 
light  of  the  new  Farm  Security  and 
Rural  Investment  Act  of  2002  (Farm 
Bill),  which  presents  tremendous 
opportunities  for  integrating  funding 
and  other  resources  and  for  creating 
partnerships  to  help  achieve  our 
common  goals,  including  meeting  water 
quality  standards.  Information  about 
partnership  opportunities  through 
programs  such  as  the  Environmental 
Quality  Incentives  Program  (EQIP)  can 
be  found  on  the  internet  at  http:// 
i\i\-\v.usda .gov/farnibill  and  http:// 
n^s'^v. nrcs.usda.gov/programs/farmbill/ 
2002.  Most  notably,  USDAs  EQIP 
regulations  have  assigned  a  top  priority 
to  reducing  nonpoint  source  pollution 
in  impaired  watersheds  consistent  with 
TMDLs,  where  available,  and  this 
priority  will  be  used  as  a  guide  in  the    r 
allocation  of  EQIP  funds. 

It  is  important  to  consider  how 
Section  319  funding  can  be  used  in  a 
way  that  does  not  duplicate,  but  rather 
complements,  these  other  programs. 
Section  319  funding  is  especially 
suitable  to  support  activities  that  are 
either  not  eligible  for  or  typically  do  not 
receive  significant  USDA  funding, 
including:  (1)  Developing  watershed- 
based  plans  in  Section  303(d)-Iisted  and 
other  high  priority  watersheds:  (2) 
monitoring  water  quality  in  high 
priority  watersheds  to  design  and  assess 
the  effectiveness  of  watershed-based 
plans:  and  (3)  funding  watershed 
coordinators  to  work  with  local 
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communities  to  help  assist  and  promote 
the  development  and  implementation  of 
watershed-based  plans.  The  planning 
and  development  of  such  watershed- 
based  plans  should  be  done  in 
coordination  with  local  communities. 
Conservation  Districts,  agricultural 
producers,  and  other  watershed 
stakeholders  in  a  cooperative  way  that 
will  result  in  locally  led  partnerships, 
with  USDA  support,  choosing  to 
implement  the  plan  Achieving  local 
buv-in  and  commitment  to  implement 
watershed-based  plans  once  they  are 
complete  is  key  to  successful  watershed 
planning  and  implementation. 

USDA's  primarv  conservation  funding 
programs  (Environmental  Quality 
Incentives  Program.  Conservation 
Reserve  Program,  and  Wetlands  Reser\'e 
Program)  are  particularly  well-designed 
to  support  the  implementation  of  both 
agricultural  best  management  practices 
(BMPs)  and  a  suite  of  conservation, 
restoration,  and  land  retirement 
measures  for  wetlands,  riparian  areas, 
and  other  areas  of  critical  importance  to 
the  success  of  watershed-based  plans. 
States  should  strive  to  work  with  the 
agricultural  community  to  accomplish 
win-win  situations  whereby  Farm  Bill 
funds  are  actively  used  to  support  the 
implementation  of  watershed-based 
plans  developed  under  Section  319. 
Where  this  approach  is  successful. 
Section  319  funds  could  be  focused  (in 
addition  to  monitoring,  planning,  and 
providing  coordination  support  for 
projects)  on  the  implementation  of 
agricultural  BMPs  that  are  not  eligible 
for  Farm  Bill  funding  (e.g..  BMPs  that 
are  not  in  the  Natural  Resources 
Conservation  Service's  Field  Office 
Technical  Guide  of  conservation 
standards);  implementation  of 
agricultural  projects  in  concert  with 
other  agencies  and  groups  to  help  solve 
watershed  problems:  and  promoting  and 
testing  emerging  technologies. 

EPA  recognizes  that  situations  will 
arise  where  a  State  appropriately  places 
a  high  priority  on  implementing 
agricultural  components  of  a  watershed- 
based  plan  for  which  Farm  Bill  funding 
is  not  being  provided,  or  is  available  at 
onlv  modest  levels  that  require 
supplementation  with  Section  319 
funds.  State  and  watershed  managers 
should  certainly  take  advantage  of 
whatever  funding  sources  and 
mechanisms  are  the  best  available  and 
most  appropriate  to  accomplish  their 
watershed  goals.  In  most  cases,  the 
resources  needed  to  implement  an 
entire  watershed-based  plan  will  be 
significant,  and  success  will  depend 
greatly  on  enlisting  and  obtaining  the 
support  of  all  important  stakeholders 
and  the  resources  that  they  can  provide. 


including  especially  the  resources  made 
available  by  Congress  through  the  Farm 
Bill. 

Other  Environmental  Programs 

In  addition  to  USDA-supported 
programs,  many  other  programs  that  are 
implemented  at  the  Federal  and  State 
level  have  common  and  overlapping 
areas  with  the  Section  319  program. 
States'  activities  to  upgrade  their 
nonpoint  source  programs  in  recent 
years  have  strengthened  their  links  with 
these  various  State  and  Federal 
programs.  Today's  guidelines 
particularly  encourage  the  integration  of 
State  nonpoint  source  management 
programs  with  other  environmental 
programs  by  providing  for  increased 
Section  319  funding  support  for  the 
development  and  implementation  of 
watershed-based  plans.  Such  integration 
provides  a  vehicle  for  cooperative 
design  and  implementation  of 
watershed-based  plans  in  a  coordinated 
manner  that  employ  the  resources, 
authorities,  and  expertise  of  all  relevant 
programs. 

A  number  of  EPA/State  programs  are 
closely  related  to  nonpoint  source 
pollution  control  and  to  watershed 
protection.  To  maximize  effectiveness, 
State  nonpoint  source  programs  need  to 
continue  to  be  well  integrated  with 
these  other  State  programs  to  best  meet 
States"  water  quality  needs.  These 
include: 

•  The  National  Pollutant  Discharge 
Elimination  System  (NPDES)  point 
source  program,  particularly  with 
respect  to  urban  runoff,  construction, 
inactive  and  abandoned  mines, 
concentrated  animal  feeding  operations, 
and  marinas; 

•  Coastal  protection  programs, 
including  especially  coastal  nonpoint 
pollution  control  programs  under 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA,  co-administered  by  EPA  and 
the  National  Oceanic  and  Atmospheric 
Administration  and  co-implemented  by 
our  State  counterparts),  as  well  as  the 
National  Estuary  Program: 

•  Wetlands  protection  programs 
implemented  under  Section  404  of  the 
Clean  Water  Act  as  well  as  pursuant  to 
a  variety  of  other  Federal  and  State 
authorities  and  programs; 

•  Source  water  protection  programs 
under  the  Safe  Drinking  Water  Act: 

•  Clean  Lakes  programs  and  wetlands 
protection  and  restoration  programs 
under  the  Clean  Water  Act: 

•  Watershed  plarming  programs;  and 

•  Ambient  monitoring  programs. 
In  addition  to  coordinating  program 

implementation  with  these  various 
programs.  State  NPS  program  mangers 


should  coordinate  their  funding  needs 
with  other  CWA  sources  of  funding. 
Most  significant  is  the  Clean  Water  State 
Revolving  Fund  (SRF)  under  Title  VI  of 
the  Clean  Water  Act.  The  SRF  is 
currently  providing  over  S200  million 
annually  to  control  pollution  from 
nonpoint  sources  and  for  estuary 
protection.  However,  most  States  have 
under-utilized  this  resource  to  date. 
EPA  believes  that  the  SRF  is  particularly 
well  suited  to  assisting  in  the 
implementation  of  nonpoint  source 
projects  requiring  capital  investment. 
States  are  encouraged  to  increase  their 
use  of  this  copious  financial  resource  to 
help  implement  their  nonpoint  source 
w'atershed-based  plans  and  other 
nonpoint  source  projects.  For  more 
information  on  the  SRF  program,  see 
http://\\'ww.epa.gov/owm/c\\iinancp/ 

cwsrf/in  dex.h  tm . 

In  addition  to  coordinating  with  these 
water  quality  programs.  States  should 
coordinate  with  programs  administered 
by  the  Federal  land  management 
agencies  (e.g..  Bureau  of  Land 
Management,  Forest  Service,  and 
National  Park  Service),  water 
management  agencies  [e.g..  Bureau  of 
Reclamation,  Corps  of  Engineers, 
Federal  Energy  Regulatory  Commission, 
and  Tennessee  Valley  Authority),  and 
resource  management  agencies.  For 
example.  Section  319  funds  may  be 
used  to  benefit  Federal  lands,  which 
strengthens  the  ability  of  States  to 
coordinate  nonpoint  source  and  TMDL 
implementation  with  Federal  land 
management  programs  and  policies. 

Finally,  two  other  Federal  agencies 
whose  policies  and  practices  can  greatly 
influence  and/or  protect  riparian  areas, 
wetlands,  and  other  sensitive  areas  and 
corridors  are  the  Department  of 
Transportation  and  the  Federal 
Emergency  Management  Agency.  Both 
of  these  agencies  have  programs  that  can 
help  protect  these  areas  or  mitigate 
potential  impairment  to  these  areas,  and 
both  have  funding  programs  that  can  be 
used  to  benefit  water  quality.  EPA 
strongly  encourages  States  to  work  with 
these  partner  agencies  to  achieve 
common  goals. 

D.  Watershed-Based  Plans 

These  guidelines  promote  the  use  of 
Section  319  funding  for  developing  and 
implementing  watershed-based  plans  to 
protect  unimpaired  waters  and  restore 
impaired  waters.  Watershed-based  plans 
to  restore  impaired  waters  are  required, 
as  described  above,  for  all  projects 
implemented  with  incremental  dollars. 
However,  even  for  watershed  projects 
implemented  witii  base  funds,  EPA 
recommends  that  whenever  feasible, 
watershed-based  plans  be  developed 
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and  implemented  for  all  watershed 
projects,  whether  they  are  designed  to 
protect  unimpaired  waters,  restore 
impaired  waters,  or  both. 

For  projects  hinded  with  incremental 
dollars,  where  a  NPS  TMDL  for  the 
affected  waters  has  already  been 
developed  and  approved  or  is  being 
developed,  the  watershed-based  plan 
must  be  designed  to  achieve  the  load 
reductions  called  for  in  the  NPS  TMDL, 
However,  where  a  NPS  TMDL  has  not 
yet  been  developed  and  approved  or  is 
not  yet  being  developed  for  the  waters, 
the  State  may  use  Section  319  funds  to 
develop  a  watershed-based  plan  in  the 
absence  of  the  TMDL.  In  such  cases,  the 
plan  must  be  designed  to  reduce 
nonpoint  source  pollutant  loadings  that 
are  contributing  to  water  quality  threats 
and  impairments.  Where  feasible,  the 
plan  should  be  designed  to  meet  water 
quality  standards.  In  this  way.  progress 
towards  achieving  water  quality 
standards  continues  even  before  a 
TMDL  is  established.  Once  the  1  MDL  is 
completed  and  approved,  the  plan  must 
be  modified  as  appropriate  to  be 
consistent  with  the  load  allocation 
portion  contained  within  the  TMDL. 
Alternatively,  through  the  course  of 
implementing  the  plan,  the  State  may 
find  that  water  quality  standards  are 
met,  obviating  the  need  to  establish  the 
TMDL,  EPA  believes  that  improving  the 
integration  of  TMDLs  and  watershed 
plans  to  implement  nonpoint  source 
management  measures  will  provide  the 
most  effective  means  for  accelerating 
achievement  of  water  quality  standards. 

To  ensure  that  .Section  319  projects 
make  good  progress  towards 
remediating  waters  impaired  bv 
nonpoint  source  pollution,  a  watershed- 
based  plan  must  have  been  completed 
before  a  State  implements  a  watershed- 
based  plan  funded  with  incremental 
Section  319  dollars.  These  watershed- 
based  plans  must  include  the 
information  set  forth  in  items  (aHi) 
below.  This  information  will  help 
provide  assurance  that  the  nonpoint 
source  load  allocations  identified  in  the 
\'PS  TMDL  (and/or  anticipated  in 
XPDES  permits  for  the  watershed)  will 
be  achieved.  Furthermore,  this 
information  is  critical  in  any  case  for 
ensuring  the  development  of  realistic 
plans  to  achieve  protection  goals  or 
water  quality  standards,  while  at  the 
same  time  providing  a  significant  degree 
of  flexibility  to  work  with  stakeholders 
in  the  watershed  to  use  a  range  of 
innovative  approaches  to  implement  the 
plan. 

To  the  extent  that  necessary 
information  already  exists  in  other 
documents  (e.g..  various  State  and  local 
watershed  planning  documents,  or 


.  watershed  plans  developed  to  help 
implement  conservation  programs 
administered  by  USDA),  the  information 
may  be  incorporated  by  reference  In 
addition,  we  encourage  States  to 
incorporate  by  reference  anv 
voluminous  material  that  already  exists 
in  other  documents.  Thus,  the  State 
need  not  duplicate  any  existing  process 
or  document  that  already  provides 
needed  information. 

Components  of  a  Watershed-Based  Plan 

Beginning  in  FY  2004.  the  following 
information  must  be  included  in 
watershed-based  plans  to  restore  waters 
impaired  by  nonpoint  source  pollution 
using  incremental  Section  319  funds. 
These  requirements  are  not  retroactive 
to  watershed  plans  developed  in 
accordance  with  the  FY  2002  or  FY 

2003  Section  319  guidelines;  those 
plans  may  continue  to  be  developed  and 
implemented  with  funds  available  in  FY 

2004  and  future  years  in  accordance 
with  the  previously  applicable 
requirements  of  the  Section  319 
guidelines. 

a.  An  identification  of  the  causes  and 
sources  or  groups  of  similar  sources  that 
will  need  to  be  controlled  to  achieve  the 
load  reductions  estimated  in  this 
watershed-based  plan  (and  to  achieve 
any  other  watershed  goals  identified  in 
the  watershed-based  plan),  as  discussed 
in  item  (b)  immediately  below.  Sources 
that  need  to  be  controlled  should  be 
identified  at  the  significant  subcategory 
level  with  estimates  of  the  extent  to 
which  they  are  present  in  the  watershed 
(e.g..  X  number  of  dairy  cattle  feedlots 
needing  upgrading,  including  a  rough 
estimate  of  the  number  of  cattle  per 
facility:  Y  acres  of  row  crops  needing 
improved  nutrient  management  or 
sediment  control;  or  Z  linear  miles  of 
eroded  streambank  needing 
remediation), 

b.  An  estimate  of  the  load  reductions 
expected  for  the  management  measures 
described  under  paragraph  (c)  below^ 
(recognizing  the  natural  variability  and 
the  difficulty  in  precisely  predicting  the 
performance  of  management  measures 
over  time).  Estimates  should  be 
provided  at  the  same  level  as  in  item  (a) 
above  (e.g..  the  total  load  reduction 
expected  for  dairy  cattle  feedlots;  row 
crops;  or  eroded  streambanks), 

c.  A  description  of  the  NPS 
management  measures  that  will  need  to 
be  implemented  to  achieve  the  load 
reductions  estimated  under  paragraph 
(b)  above  (as  well  as  to  achieve  other 
watershed  goals  identified  in  this 
watershed-based  plan),  and  an 
identification  (using  a  map  or  a 
description)  of  the  critical  areas  in 


which  those  measures  will  be  needed  to 
implement  this  plan, 

a.  An  estimate  of  the  amounts  of 
technical  and  financial  assistance 
needed,  associated  costs,  and/or  the 
sources  and  authorities  that  will  be 
relied  upon,  to  implement  this  plan.  As 
sources  of  funding.  States  should 
consider  the  use  of  their  Section  319 
programs.  State  Revolving  Funds, 
USDA's  Environmental  Quality 
Incentives  Program  and  Conservation 
Reserve  Program,  and  other  relevant 
Federal,  State,  local  and  private  funds 
that  may  be  available  to  assist  in 
implementing  this  plan, 

e,  An  information/education 
component  that  will  be  used  to  enhance 
public  understanding  of  the  project  and 
encourage  their  early  and  continued 
participation  in  selecting,  designing, 
and  implementing  the  NPS  management 
measures  that  will  be  implemented, 

f,  A  schedule  for  implementing  the 
NTS  management  measures  identified  in 
this  plan  that  is  reasonably  expeditious, 

g,  A  description  of  interim, 
measurable  milestones  for  determining 
whether  NPS  management  measures  or 
other  control  actions  are  being 
implemented. 

h.  A  set  of  criteria  that  can  be  used  to 
determine  whether  loading  reductions 
are  being  achieved  over  time  and 
substantial  progress  is  being  made 
towards  attaining  water  quality 
standards  and.  if  not,  the  criteria  for 
determining  whether  this  watershed- 
based  plan  needs  to  be  revised  or,  if  a 
NPS  TMDL  has  been  established, 
whether  the  NPS  TMDL  needs  to  be 
revised, 

i.  A  monitoring  component  to 
evaluate  the  effectiveness  of  the 
implementation  efforts  over  time, 
measured  against  the  criteria  established 
under  item  (h)  immediately  above. 

EPA  recognizes  the  difficulty  of 
developing  the  information  described 
above  with  precision  and.  as  this 
guidance  reflects,  believes  that  there 
must  be  a  balanced  approach  to  address 
this  concern.  On  one  hand,  it  is 
absolutely  critical  that  States  make,  at 
the  subcategory  level,  a  reasonable  effort 
to  identify-  the  significant  sources: 
identif\-  the  management  measures  that 
will  most  effectively  address  those 
sources;  and  broadly  estimate  the 
expected  load  reductions  that  will 
result.  Without  such  information  to 
provide  focus  and  direction  to  the 
project's  implementation,  it  is  much  less 
likely  that  the  project  can  efficiently  and 
effectively  address  the  nonpoint  sources 
of  water  quality  impairments.  On  the 
other  hand,  EPA  recognizes  that  even 
with  reasonable  steps  to  obtain  and 
analyze  relevant  data,  the  available 
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information  at  the  planning  stage 
(within  reasonable  time  and  cost 
constraints)  may  be  limited;  preliminary 
information  and  estimates  may  need  to 
be  modified  over  time,  accompanied  by 
mid-course  corrections  in  the  watershed 
plan;  and  it  often  will  require  a  number 
of  vears  of  effective  implementation  for 
a  project  to  achieve  its  goals.  EPA  fully 
intends  that  the  watershed  planning 
process  described  above  should  be 
implemented  in  a  dynamic  and  iterative 
manner  to  assure  that  projects  with 
plans  that  contain  the  information  above 
mav  proceed  even  though  some  of  the 
information  in  the  watershed  plan  is 
imperfect  and  may  need  to  be  modified 
over  time  as  information  improves. 

E.  Scale  and  Scope  of  Watershed-Based 
Plans 

The  watershed-based  plan  must 
address  a  large  enough  geographic  area 
so  that  its  implementation  will  address 
all  of  the  sources  and  causes  of 
impairments  and  threats  to  the 
wdterbodv  in  question  These  plans 
should  include  mixed  ownership 
watersheds  when  appropriate  to  solve 
the  water  quality  problems  (e.g.. 
Federal.  State,  and  private  lands).  While 
there  is  no  rigorous  definition  or 
delineation  for  this  concept,  the  general 
intent  is  to  avoid  single  segments  or 
other  narrowly  defined  areas  that  do  not 
provide  an  opportunity  for  addressing  a 
watershed's  stressors  in  a  rational  and 
economic  manner.  At  the  same  time,  the 
scale  should  not  be  so  large  as  to 
minimize  the  probability  of  successful 
implementation.  Once  a  watershed  plan 
that  contains  the  information  identified 
in  Section  III.D  has  bt^n  established,  a 
State  mav  choose  to  implement  it  in 
prioritized  portions  (eg.,  based  on 
particular  segments,  other  geographic 
subdivisions,  nonpoint  source 
categories  in  the  watershed,  or  specific 
pollutants  or  impairments),  consistent 
with  the  schedule  established  pursuant 
to  item  (f)  above. 

EPA  recognizes  that  States  already 
have  in  place  or  have  been  developing 
watershed  plans  and  strategies  of 
var\'ing  levels  of  scale,  scope,  and 
specificity  that  may  contribute 
significantly  to  the  process  of 
developing  and  im.plementing 
watershed-based  plans.  We  encourage 
States  to  use  these  plans  and  strategies, 
where  appropriate,  as  building  blocks 
for  developing  and  implementing  the 
watershed-based  plans  In  doing  so,  to 
the  extent  that  other  documents  contain 
the  information  identified  above  in 
Section  III.D,  this  information  may  be 
incorporated  bv  reference  into  States' 
watershed-based  plans.  (Where  these 
plans  and  strategies  have  been 


developed  at  a  large  geographic  scale, 
thev  will  in  many  cases  need  to  be 
refined  at  a  smaller  watershed  scale  to 
provide  the  information  needed  to 
produce  effective  watershed-based 
plans.)  In  particular,  we  recommend 
that  States  use  their  continuing 
planning  processes,  water  quality 
management  plans  (WQNfPs), 
Watershed  Restoration  Action  Strategies 
(WRASs),  comprehensive  conservation 
and  management  plans  (CCMPs), 
CZARA  programs,  and  other  similar 
holistic  watershed  documents,  to  help 
guide  their  watershed-based  approaches 
to  watershed-based  plan  development 
and  implementation. 

EPA  encourages  States  to  develop 
NPS  TMDLs  or.  where  applicable,  sets 
of  NPS  TMDLs  on  a  watershed  basis.  We 
encourage  States  to  implement 
watershed-based  plans  holistically.  as 
this  approach  usually  provides  the  most 
technically  sound  and  economically 
efficient  means  of  addressing  water 
quality  problems.  Consistent  with  this 
approach,  EPA  encourages  States  to 
include  in  their  watershed-based  plans 
approaches  that  will  address  all  of  the 
sources  and  causes  of  impairments  and 
threats  to  the  watersheds  in  question. 
Thus,  the  watershed-based  plans  should 
address  not  only  the  sources  of  water 
quality  impairment,  but  also  any 
pollutants  and  sources  of  pollution  that 
need  to  be  addressed  to  assure  the  long- 
term  health  of  the  watershed,  including 
both  surface  and  ground  water  that 
serve  as  sources  of  drinking  water. 
Finally,  since  watersheds  with 
completed  TMDLs  have  the  best 
documentation  of  the  load  reductions 
needed  to  achieve  water  quality 
standards,  EPA  recommends  that  States 
assign  the  highest  priority  to 
implementing  watershed-based  plans 
for  waters  that  have  completed  TMDLs. 

We  further  recommend  that  States 
give  their  highest  hinding  priority  to 
projects  that  are  supported  by  additional 
funding  from  other  Federal,  State,  and 
local  agencies  (particularly  USDA- 
supported  programs),  SRF,  or  private 
sector  funding.  Additionally,  States 
should  consult  their  SRF  Program's 
Integrated  Planning  and  Priority  Setting 
System,  if  such  system  is  in  use,  to 
address  the  highest  priority  water 
quality  improvement  projects  (see  http:/ 
/wivw. epa .gov/owm/finan .html).  Given 
the  significant  expense  of  many 
watershed  projects,  such  an  approach 
will  help  expedite  successful 
implementation  of  needed  practices  and 
thus  speed  the  restoration  of  water 
quality.  It  will  also  help  assure  that 
watersheds  are  addressed  in  a  holistic 
manner  that  accounts  for  the  broad 
variety  of  stressors  in  the  watersheds. 


F.  Monitoring  Our  Progress 

As  States  continue  to  strengthen  their 
focus  upon  restoring  waters  that  have 
been  listed  as  impaired  on  their  .Section 
303(d)  lists,  as  well  as  to  protect  waters 
that  are  currently  not  impaired,  it  is 
critical  that  they  monitor  both:  (1)  the 
progress  that  they  are  making  towards 
achieving  and  maintaining  water  quality 
standards;  and  (2)  the  implementation 
of  their  programs  and  projects  to  assure 
that  thev  are  successfully  implemented. 
In  Section  IV. E  below,  we  discuss  the 
use  of  the  Section  319  program's  Grants 
Reporting  and  Tracking  System  (GRTS) 
to  track  implementation  of  programs 
and  projects,  estimate  pollutant  load 
reductions,  and  report  the  amount  of 
acres  of  wetlands  and  feet  of  riparian 
areas  protected  or  restored.  In  addition. 
EPA's  Watershed  Assessment,  Tracking 
and  Environmental  Results  (WATERS) 
Information  System,  which  combines  a 
variety  of  water  quality  information, 
including  that  which  is  developed  by 
States  in  Section  305(b)  reports  and 
303(d)  lists,  will  provide  information 
that  indicates  when  an  impaired 
waterbody  achieves  water  quality 
standards.  (For  more  general 
information  on  WATERS,  and  on  the 
Consolidated  Assessment  and  Listing 
Methodology  (CALM)  that  supports  the 
305(b)  and  303(d)  processes,  see 
http .-//wvnv. epa.gov/waters  and 
h  ttp  .-//wMTV.  epa.gov/ovvo  w/ monitoring/ 
calm. html.) 

There  are  a  variety  of  technical  tools 
that  can  be  used  by  States  to  monitor 
their  progress  at  a  program  or  project 
level.  EPA  strongly  encourages  States  to 
enter  their  water  quality  monitoring 
data,  for  data  collected  in  a  waterbody 
pursuant  to  the  implementation  of  a 
Section  319  project,  into  EPA's  "storage 
and  retrieval"  (STORET)  data  system. 
States  that  are  not  yet  prepared  to  use 
STORET  for  storage  of  data  generated  in 
the  development  and  implementation  of 
Section  319  watershed  projects  should 
in  the  interim  store  their  assessment  in 
an  accessible  electronic  database. 

We  discuss  some  recommended  tools 
and  methods  immediately  below.  In 
addition.  States  with  approved  CZARA 
programs  are  responsible  under  CZARA 
for  monitoring  and  tracking  progress 
through  successful  implementation  of 
CZARA  management  measures.  EPA  has 
also  published  several  detailed  guidance 
documents  to  assist  States  and  others  in 
conducting  monitoring  programs  to  both 
track  implementation  and  determine  the 
success  of  on-the-ground  projects  in 
achieving  water-quality-improvement 
goals.  See  Monitoring  Guidance  for 
Determining  the  Effectiveness  of 
Nonpoint  Source  Controls  (U.S. 
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Environmental  Protection  Agency, 
Office  of  Water  (EPA  841-B-96-004) 
(1997))  and  other  publicatinn.s  that  are 
listed  at  httpj/w'ww.epa.gov/owow/tips/ 
bestnpsdocs.html#nps. 

1.  Environmental  Indicators 

States  need  to  use  several  sets  of 
measures  to  fully  determine  their 
success  in  implementing  their  nonpoint 
source  programs.  These  include 
measures  that  indicate  progress  towards 
achieving  and  maintaining  beneficial 
uses  of  water:  towards  other  long-term 
goals  of  the  .State's  program  (e.g.. 
achieving  load  reductions,  installing 
appropriate  technology  at  all  animal 
waste  facilities  that  need  to  be 
upgraded,  or  implementing  particular 
watershed  projects);  and  towards 
shorter-term  goals  and  objectives  (e.g.. 
successfully  implementing  a  particular 
technology)  that  are  designed  to  lead  to 
the  achievement  of  longer-term  goals. 

As  discussed  in  Section  IV. E  of  these 
guidelines.  States  must  include  in  their 
annual  reports  at  least  the  three 
measures  of  progress  that  are  required 
by  Section  319(h){ll).  including 
implementation  milestones,  available 
information  on  reductions  in  nonpoint 
source  pollutant  loadings,  and  available 
information  on  improvements  in  water 
quality.  Approaches  that  can  be  used  to 
meet  either  short-term  tracking  or 
longer-term  project  evaluation  needs 
include  ambient  water  quality 
monitoring  (e.g.,  edge-of- field,  small 
watersheds,  multiple  watersheds,  in- 
lake,  in-aquifer  monitoring),  beneficial 
use  assessment  [e.g..  biological/  habitat 
assessment,  attainment  of  water  quality 
standards),  implementation  monitoring 
(e.g..  audits,  activity  tracking, 
geographic  information  system  tracking 
of  land  use  and  land  management), 
model  projections,  and  photographic 
evidence.  Ambient  monitoring  and 
beneficial  use  assessment  tracking 
should  be  included  for  projects 
wherever  feasible. 

Appendix  A  of  these  guidelines 
contains  an  illustrative  set  of  these  and 
other  indicators  and  measures, 
including  those  required  to  implement 
Section  319{h)Cl  1)  and  TMDLs,  that  can 
help  the  .States  and  the  public  gauge  the 
progress  and  success  of  their  programs. 
States  may  identifv'  and  use  other 
indicators  and  measures  that  are  most 
relevant  to  their  particular  nonpoint 
source  problems,  programs,  and 
projects.  However.  States  should  in  all 
cases  use  environmental  indicators  to 
the  greatest  e.xtent  feasible,  so  that  the 
State  and  the  public  may  best  recognize 
the  State's  progress  in  addressing  water 
quality  problems  in  terms  that  are  most 
relevant  to  the  public's  concerns. 


2.  Monitoring  in  Watershed  Projects 

Appropriate  monitoring  of  watershed 
project  implementation  is  an  essential 
tool  to  enable  States  to  identify 
nonpoint  source  pollution  problems, 
develop  effective  watershed-based 
plans,  evaluate  the  effectiveness  of 
actions  taken,  and  meet  reporting 
requirements  under  Section  319(h)(ll). 
All  watershed  projects  designed  to 
implement  a  watershed-based  plan  must 
describe  how  the  plan's  monitoring 
component  will  be  used  to  evaluate  the 
effectiveness  of  the  implementation 
efforts  over  time,  measured  against  the 
specific  criteria  that  are  established  in 
tiae  watershed  plan.  As  described  in 
Section  III.D  ("Watershed-Based 
Plans"),  the  criteria  against  which 
progress  is  being  monitored  should  be 
designed  to  focus  on  whether  loading 
reductions  are  being  achieved  over  time 
and  substantial  progress  is  being  made 
towards  attaining  or  maintaining  water 
quality  standards.  This  can  be  achieved 
through  watershed-scale  monitoring  to 
measure  the  impacts  of  multiple 
programs,  projects,  and  trends  over  time 
[i.e..  monitoring  need  not  be  conducted 
for  individual  BMPs  unless  that  is 
particularly  relevant  to  the  project). 
Information  on  reductions  in  nonpoint 
pollutant  loads  will  then  be  tracked  and 
reported  in  the  Section  319  Grants 
Reporting  and  Tracking  System  (CRTS) 
as  described  below^  in  Section  IV. E. 

While  States  may  use  Section  319(h) 
grant  funds  for  monitoring  activities  for 
particular  watershed  projects.  States  are 
encouraged  to  also  explore  other  cost- 
effective  approaches  to  conducting 
monitoring.  For  example,  the  U.S. 
Geological  Survey  and  the  National 
Oceanic  and  Atmospheric 
Administration  hold  an  array  of  ambient 
data  and  can  provide  support  for 
various  monitoring  activities.  In 
addition,  volunteer  monitoring 
programs  are  used  by  many  States  to 
obtain  water  quality  data  in  a  cost- 
effective  manner. 

3.  National  Monitoring  Program 

To  provide  a  national  documentation 
of  the  feasibility  of  controlling  and 
preventing  pollution  resulting  from 
nonpoint  sources,  and  to  improve 
technical  understanding  of  nonpoint 
source  pollution  and  the  effectiveness  of 
nonpoint  source  control  technology  and 
approaches.  EPA  and  many  States  have 
been  implementing  a  more  rigorous  and 
standardized  monitoring  framework  that 
can  be  used  for  a  representative  subset 
of  watershed  projects  funded  under 
Section  319.  Monitoring  for  this  subset 
of  selected  watershed  projects  is  being 
conducted  at  appropriate  frequency 


intervals  and  for  appropriately  long 
periods  of  time  that  include  monitoring 
before,  during,  and  following 
implementation  to  assure  the 
accounting  of  various  sources  of 
variation.  We  encourage  States  to 
conduct  intensive  water  quality 
monitoring  of  one  or  more  of  their 
projects  as  part  of  this  national 
evaluation. 

EPA  has  developed  a  framework  for 
selecting  national  monitoring  projects, 
issued  guidelines  for  minimum 
monitoring  activities,  and  developed 
software  for  managing  and  reporting 
data.  To  date.  23  high-quality  national 
projects  have  been  selected  across  the 
countrj'  through  a  rigorous  but 
collaborative  process  in\'olving  the 
States.  EPA  Regions,  and  EPA 
Headquarters.  Additional  high-quality 
monitoring  projects  will  be  selected  in 
future  years  using  the  same 
collaborative  process.  For  all  projects. 
EPA  provides  specialized  technical 
support  in  project  development, 
monitoring  design,  data  management 
and  analysis,  and  reporting.  From  time 
to  time,  and  in  close  collaboration  with 
relevant  States  and  project  managers, 
EPA  will  publish  progress  reports  and 
results.  The  most  recent  report.  Section 
319  National  Monitoring  Program 
Projects  (December  2001),  includes 
information  on  each  of  the  23  projects 
and  highlights  the  documented  water 
quality  improvements  achieved  by  some 
of  the  projects  to  date.  To  view  or 
download  this  report,  or  to  obtain 
further  information  on  the  National 
Monitoring  Program,  see  http:// 
h2osparc.wq.ncsu.edu/319index.html. 
This  report  illustrates  the  water  quality 
benefits  of  well-designed  and 
implemented  watershed  projects. 

IV.  Grants 

Section  319  grants  are  important 
resources  available  to  States  to  restore 
impaired  waters  and  to  protect 
threatened  and  good-quality  waters. 
These  guidelines  provide  States  with  a 
framework  to  use  Section  319  grant 
funds  in  a  manner  that  will  implement 
their  nonpoint  source  management 
programs  effectively  to  achieve  the 
vision  established  at  the  beginning  of 
these  guidelines  and  to  achieve  the 
specific  goals  and  objectives  established 
in  their  upgraded  State  nonpoint  source 
management  programs.  Moreover.  EPA 
and  States  will  continue  to  minimize 
administrative  responsibilities  to  assure 
that  the  funds  are  being  used  effectively 
and  in  a  legally  appropriate  m.anner. 

While  Section  319  funds  are 
important  resources,  it  remains  critical 
for  States  to  continue  to  build  their 
existing  partnerships  and  to  develop 
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new  ones  as  necessary  to  achieve  their 
water  quality  goals.  While  Section  319 
funds  have  grown,  tliey  remain,  taken 
alone,  only  a  modest  response  to  the 
broad  range  of  national  nonpoint  source 
impairments  and  threats.  Therefore,  the 
effectiveness  nf  .State  nonpoint  source 
programs  will  depend  on  the  effective 
use  of  their  funds,  authorities,  and  other 
resources  to  leverage  the  funds, 
resources,  and  authorities  of  other 
public  and  private  sector  entities  that 
have  a  role  to  play  in  abating  and 
preventing  nonpoint  sourct?  pollution 
problems. 

A.  Relationship  to  Performance 
Partnership  Grants 

On  January  9.  2001.  EPA  published 
rules  to  revise  and  update  its  grant 
regulations  that  apply  to  Section  319 
and  other  EPA  grants  programs.  (See  66 
PR  1725-1747  ([anuarv  9.  2001).  40  CFR 
part  35.  available  at  http:// 
i\'\\'w. access. gpo.gov/su_docs/.]  The 
regulation  advances  ongoing  efforts  to 
build  more  effective  State-EPA 
partnerships  and  to  improve 
environmental  conditions  by  providing 
States  with  increasing  flexibility  to 
direct  resources  where  they  are  needed 
most  to  address  environmental  and 
health  needs. 

EPA  believes  that  the  States'  efforts  to 
upgrade  State  nonpoint  source  programs 
during  the  past  five  years  have  much  in 
common  with  goals  and  principles  of 
the  Performance  Partnership  Grants 
(PPG)  program  and  the  broader  National 
Environmental  Performance  Partnership 
System  (NEPPS)  of  which  the  PPG 
program  is  a  part.  These  included 
promoting  a  focus  upon  improved 
environmental  results  by  directing 
scarce  public  resources  toward  the 
States'  highest  priority,  highest  value 
activities:  providing  States  with  greater 
flexibility  to  achieve  those  results: 
improving  public  understanding  of 
environmental  conditions  and  choices: 
and  enhancing  accountability  to  the 
public  and  taxpayers. 

These  new  guidelines  have  similarly 
been  drafted  to  be  consistent  with  the 
overall  framework  of  the  NEPPS  and 
PPG.  Thev  focus  on  broad 
environmental  goals  [e.g..  achieving 
water  quality  standards  in  impaired 
waters  through  the  implementation  of 
TMDLs)  while  providing  flexibility  to 
States  in  prioritizing  their  efforts  among 
their  many  impaired  waters  and  in 
developing  and  implementing 
appropriate  practic:es  and  systems  to 
solve  their  water  quality  problems.  They 
also  focus  on  reporting  environmental 
outcomes  (e.g.,  "reductions  in  nonpoint 
source  pollutant  loading  and 
improvements  in  water  quality"  as 


called  for  in  Section  319(h)).  The 
nonpoint  source  program  is  an  eligible 
grant  program  in  a  PPG.  For  those  States 
that  wish  to  include  the  nonpoint 
source  program  in  their  request  for  a 
PPG  and/or  NEPPS  Agreement,  these 
guidelines  should  be  used  as  the 
foundation  for  substantive  discussions 
on  establishing  nonpoint  source 
environmental  goals  and  program 
performance  expectations. 

B.  Funding  Process 

1.  Allocation  of  Funds 

EPA  uses  the  allocation  formula 
presented  in  Appendix  D  to  determine 
the  amount  of  funding  to  be  awarded  to 
each  State.  The  factors  used  in  the 
allocation  formula,  as  well  as  the 
weights  used  in  the  formula,  have 
remained  the  same  as  they  have  been 
since  the  Section  319  grants  program 
began.  Each  year,  the  Congressional 
appropriation  for  Section  319  will  be 
multiplied  by  the  applicable  percentage 
presented  in  Appendix  E  to  determine 
each  State's  allocation  for  that  year.  As 
soon  as  the  annual  Section  319 
appropriation  is  made  by  Congress,  EPA 
Headquarters  will  immediately  notifv- 
the  EPA  Regional  offices  of  each  State's 
allocation,  and  the  Regions  will 
immediately  notify  the  States. 

EPA  will  continue  to  award  funds  lo 
States  in  two  portions.  EPA  will  first 
subtract  Si 00  million  from  the  total 
Section  319  appropriation.  That  portion 
is  referred  to  as  the  "incremental  funds" 
while  the  remaining  portion  is  referred 
to  as  the  "bpse"  funds.  Both  of  these 
portions  are  allocated  to  the  States  in 
accordance  with  the  allocation  formula 
discussed  in  the  preceding  paragraph. 
As  discussed  in  Section  III.B  above,  the 
base  funds  are  to  be  used  by  the  States 
to  generally  implement  all  aspects  of 
their  nonpoint  source  programs,  while 
the  incremental  funds  are  to  be 
primarily  focused  upon  the 
implementation  of  watershed-based 
plans  to  restore  waters  impaired  by 
nonpoint  source  pollution. 

2.  Schedule  for  Awarding  Section  319 
Grants 

a.  Background 

These  guidelines  present  a  six-step 
process  for  awarding  Section  319  grants. 
EPA  recognizes  that  there  is  a  wide 
disparity  among  States  as  to  their 
desired  schedules  (e.g.,  due  to  differing 
fiscal  years,  timeliness  of  weather- 
related  projects,  etc.),  and  is  presenting 
this  process  to  help  provide  States  and 
EPA  with  a  general  outline  of  the  steps 
to  be  followed  without  dictating  a 
uniform  schedule  for  State  submissions. 


States  are  strongly  encouraged  to 
begin  their  internal  project  development 
processes  (such  as  identification  of 
priority  areas  for  funding  and 
solicitation  of  project  proposals)  as  early 
as  possible  to  assure  more  time  for  the 
State  and  other  project  proponents  to 
develop  excellent  projects  in  advance  of 
the  formal  grant  application  process. 
States  should  reference  their  approved 
nonpoint  source  management  programs 
(e.g.,  in  a  Request  for  Proposal)  so  that 
project  sponsors  are  focusing  on 
activities  consistent  with  the  State's 
program.  States  and  Regions  are  also 
encouraged,  where  feasible,  to 
informally  discuss  proposed  projects 
prior  to  formal  submission  of  the  draft 
application  to  EPA  so  that  the 
subsequent  submission  can  be  reviewed 
and  approved  quickly  and  smoothly.  In 
particular.  EPA  encourages  States  to 
submit  early  drafts  of  project  proposals 
to  EPA  if  they  believe  that  there  are 
difficult  is.'^ues  that  may  arise  [e.g.. 
whether  the  proposed  project  is  legally 
fundable  or  meets  criteria  established  in 
applicable  guidelines)  or  if  they  desire 
technical  assistance  from  EPA. 

b.  SLx-Step  Process  to  Awarding  Section 
319  Grants 

•  Step  1:  EPA  Headquarters  issues 
brief  annual  guidance. 

EPA  Headquarters  will  strive  to  issue 
brief  annual  guidance,  if  any  is  needed, 
in  the  early  Spring  preceding  the  Fiscal 
Year  for  which  the  Section  319  funding 
will  be  applicable. 

•  Step  2:  States  submit  draft  grant 
applications,  including  a  draft  work 
plan. 

States  should  expeditiously 
implement  their  processes  to  develop  or 
solicit  draft  grant  applications  (e.g.,  the 
Request  for  Proposals  process  used  by 
many  States  to  solicit  grant  projects 
from  agencies,  watershed  groups,  and 
other  organizations  within  the  State). 
They  should  also  develop  expeditious 
processes  {e.g..  using  State  Nonpoint 
Source  Task  Forces  such  as  have  been 
established  in  many  States)  to  review- 
project  proposals  and  select  the  best 
ones  for  inclusion  in  their  draft  work 
plan,  so  that  they  can  submit  good- 
quality  draft  applications  in  a  timely 
manner. 

EPA  strongly  recommends  that  the 
State  provide  clear  written  or  oral 
guidance  to  all  project  applicants  to 
assure  that  the  applicants  are  aware  of 
Federal  requirements  for  project 
eligibility  and  State  criteria  for  project 
selection. 

Each  State  will  submit  a  draft  grant 
application,  including  a  draft  work  plan. 
EPA  encourages  States  choosing  to 
submit  any  voluminous  materials  do  so 
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electronically  to  minimize  resources 
and  expenses.  Each  Region  will  work 
closely  and  collahoratively  with  each 
State  at  this  stage  to  promote  the 
development  and  submission  of  high- 
quality  work  plans.  Regions  must  be 
able  to  determine  from  the  draft  work 
plans  that:  (1)  They  conform  to  all 
applicable  legal  requirements  of  Section 
319,  EPA's  general  grant  regulations  in 
40  CFR  parts  31  and  35.  and  the 
requirements  (jf  OMB  Circulars  A-21, 
A-87,  A-102,  A-110,  A-122.  A-133:  (2) 
they  are  consistent  with  these 
guidelines  and  with  the  goals,  objectives 
and  priorities  in  the  State  nonpoint 
source  management  program;  (3)  they 
only  include  expenditures  that  are 
necessary,  eligible,  reasonable,  and 
consistent  with  the  grant:  f4)  the  State 
and  EPA  will  mutually  be  able  to  assess 
the  success  of  grant  activities  in  meeting 
State  program  goals:  (5)  nation-wide 
progress  in  reducing  nonpoint  source 
pollutant  loads  and  in  achieving  and 
maintaining  water  quality  standards  can 
be  tracked,  as  discussed  in  Section  IV. E 
below. 

Work  Plans  To  Develop  Watershed- 
Based  Plans 

The  work  plan  to  develop  a 
watershed-based  plan  must  include,  at  a 
minimum:  (1)  An  identification  9f  the 
geographical  extent  of  the  watershed  to 
be  covered  bv  the  plan:  (2)  a  schedule 
for  developing  the  watershed  plan:  and 
(3)  an  estimate  of  the  Section  319  funds 
that  will  be  used  for  developing  the 
watershed  plan.  All  watershed-based 
plans  that  are  developed  with  Section 
319  funds  must  ultimately  include  all  of 
the  information  identified  in  Section 
III.D  above  ("Watershed-Based  Plans"). 

Work  Plans  To  Implement  Watershed- 
Based  Plans 

States  are  not  required  to  submit  their 
detailed  watershed-based  plans  for  EPA 
approval.  However,  they  must  submit  a 
brief  work  plan  that:  (1)  Identifies  the 
watershed-based  plan  that  will  be 
implemented:  (2)  provides  a  schedule 
for  implementing  the  watershed-based 
plan;  (3)  includes  a  brief  summary  of  the 
plan:  and  (4)  provides  an  estimate  of  the 
Section  319  funds  that  will  be  used  to 
implement  the  watershed  plan.  If  a  State 
requests  funding  to  implement  a 
watershed-based  plan  at  the  same  time 
that  it  submits  a  request  for  funding  to 
develop  the  plan,  the  State  must  make 
its  best  effort  to  provide  the  information 
regarding  the  implementation  phase  of 
the  project.  If  the  State  believes  that  it 
does  not  yet  have  enough  information  to 
do  so.  the  Region  and  State  should 
discuss  whether  the  State  has  enough 
information  at  this  time  to  provide  a 


reasonable  basis  for  the  State  to  make  a 
request  for  implementation  funding 
prior  to  completing  the  development  of 
the  watershed-based  plan.  When 
appropriate,  the  request  for 
implementation  funding  mav  be 
regarded  as  premature  and  deferred  to 
the  following  year. 

In  lieu  of  requiring  States  to  submit 
their  watershed-based  plans  to  EPA  for 
approval,  EPA  has  chosen  to  defer  to 
States'  expertise  and  judgment  in 
developing  and  implementing  these 
plans.  However,  EPA  recognizes  that 
watershed-based  plans  are  such  critical 
components  that  the  success  of  a  State 
NPS  management  program  rests 
significantly  on  States'  success  in 
developing  good-quality  plans  and 
implementing  them  effectively. 
Therefore.  EPA  expects  that  Regional 
management  and  oversight  of  Section 
319(h)  grants  (see  Section  V  of  these 
guidelines)  will  place  a  special 
emphasis  on  reviewing  these  activities 
from  time  to  time  and  that  Regions  will 
therefore  periodically  review  and 
discuss  State  progress  in  developing 
plans  in  conformity  with  these 
guidelines  and  implementing  them 
effectively.  Regions  must  include  a 
condition  in  the  grant  that  contains  the 
language  set  forth  in  Appendix  F  to 
these  guidelines.  That  language 
provides  that,  upon  Regional  request, 
the  State  will  provide  copies  of  any  [i.e., 
one  or  more,  depending  on  the  Region's 
request)  319-funded  watershed-based 
plans  and  other  information  relevant  to 
implementing  those  plans.  This 
information  would  provide  a  basis  for 
periodic  Regional  reviews  of,  and 
discussions  with  the  State  regarding,  the 
State's  implementation  of  its  Section 
319  program,  its  Section  319  grants  and. 
more  specifically,  its  development  and 
implementation  of  watershed-based 
plans  that  are  in  conformity  with  these 
guidelines. 

Work  Plans  for  All  Other  Section  319 
Projects  and  Activities 

Work  plans  for  all  other  projects  and 
activities  should  include  a  brief  and 
concise  synopsis  explaining  the  State's 
strategy  for  using  Section  319  funds  in 
the  current  Fiscal  year.  This  synopsis 
should  outline  the  problem  to  be 
addressed:  the  project's  goals  and 
objectives;  the  lead  implementing 
agency  and  other  agencies  that  will  be 
authorized  to  expend  project  funds;  the 
types  of  measures  or  practices  that  will 
be  implemented;  the  projected 
implementation  schedule:  the  outputs  to 
be  produced  by  performance  of  the 
project;  and  the  environmental 
indicators  and/or  other  performance 


measures  that  will  be  used  to  evaluate 
the  success  of  the  project. 

Outputs  for  activities  should  always 
be  quantified  whenever  it  is  practicable 
to  do  so  (e.g..  all  on-the-ground 
implementation  projects  should  have 
quantified  outputs).  States  that  include 
all  or  a  portion  of  their  Section  319 
grants  in  a  Performance  Partnership 
Grant  should  note  that  their  work  plan 
similarly  is  required  by  regulation  to 
describe  each  significant  categon,-  of 
nonpoint  source  activity  to  be  addressed 
and  the  work  plan  commitments  to  be 
produced  for  each  categon'.  (See  40  CFR 
35.268(d)(4)). 

Multi-Year  Work  Plans 

EPA  encourages  States  to  develop 
muhi-year  work  plans  for  Section  319 
grants.  For  example,  the  State  may  wish 
to  present  a  three-year  work  plan  which 
would  guide  the  State's  grant  activities 
for  the  next  three  years.  This  work  plan, 
when  approved  by  EPA.  would  not  have 
to  be  resubmitted  and  re-approved 
except  to  the  extent  that  the  State 
wishes  to  change  it  to  address  new 
circumstances.  In  addition  to  the 
information  required  above  (as 
applicable),  the  work  plan  should 
include  the  interim  milestones  and  final 
dates  for  completion  of  activities.  The 
interim  milestones  should  be 
sufficiently  frequent  to  assure  timely 
performance  throughout  the  project 
period,  so  that  the  State  can  identify 
problems  and  correct  them 
expeditiously. 

EPA  would  like  to  clarif\-  that  the  use 
of  a  multi-year  work  plan  does  not 
require  the  award  of  all  project  funds  in 
a  single  year.  It  may  rather  be  used  to 
establish  the  State's  and  EPA's  mutual 
intent  to  award  funds  over  a  several- 
year  period  to  implement  subsequent 
phases  of  the  work  plan.  This  may  be 
particularly  appropriate  in  the  case  of  a 
watershed -based  plan  that  will  require 
multiple  years  to  implement. 

The  multi-year  planning  approach 
will  reduce  paper  work  and  will 
improve  the  State's  ability  to  engage  in 
long-term  planning  and  implementation 
with  respect  to  both  programmatic 
activities  and  specific  watershed 
projects.  States  will,  however,  retain  the 
option  of  developing  and  modifving 
aspects  of  their  programs  or  projects  on 
an  annual  basis  where  they  deem 
appropriate. 

•  Step  3:  Regions  conduct  reviews  of 
State  draft  applications  and  provide 
written  comments  to  the  State. 

The  Region  will  review  each  State's 
draft  application  and  meet  or  conduct  a 
telephone  conversation  with  each  State 
to  resolve  any  technical  or 
administrative  issues.  Following  this 
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collaboration,  the  Region  should 
provide  a  written  reply  to  the  State. 
Regions  will  strive  to  conduct  such 
reviews  and  provide  feedback  to  States 
within  60  days  of  receipt  of  the  State 
application. 

The  Regional  response  should  include 
written  comments  on  the  State's  draft 
application,  paying  particular  attention 
to  its  consistencv  with  applicable  legal 
requirements;  appluable  guidelines  and 
guidance;  and  the  goals,  objectives,  and 
priorities  established  in  the  State 
management  program.  The  Region  will 
work  with  the  State  to  jointly  ensure 
that:  The  work  plan  is  designed  to  help 
achieve  the  goals  and  objectives 
contained  in  EPA's  guidelines  and  in 
the  Stated  nonpoint  source  management 
program;  the  work  plan  has 
programmatic,  technical,  and/or 
scientific  merit;  the  costs  are  reasonable 
and  necessary;  the  work  plan  is  well- 
coordinated  with  other  State  and 
Federal  programs:  gaps  between 
program  objectives  and  planned 
activities  are  identified  and  resolved; 
and  the  work  plan  clearly  identifies  the 
specific  outcomes,  outputs,  and  other 
results  that  are  linked  to  funding  and 
includes  target  dates  and  milestones  for 
achieving  them. 

In  addition  to  commenting  on  the 
consistencv  of  the  .State  program  with 
applicable  requirements,  guidelines, 
guidance,  and  State  program  goals, 
objectives,  and  priorities.  Regions  may 
also  provide  technical  comments  to  the 
State  on  ways  in  which  particular 
proposed  projects  or  programs  could  be 
(  larififd.  improved,  or  otherwise 
modified  to  result  in  a  better  project  or 
program.  These  comments  should  be 
offered  as  technical  suggesfions  and 
should  not  be  regarded  by  the  Region  or 
State  as  a  prerequisite  to  grant  award 
imless  they  raise  significant  concerns 
that  a  proposed  project  may  fail  for 
technical  reasons. 

•  Stpp  4:  States  submit  final  work 
plans  and  grant  applications  to  EPA 
Regions. 

States  are  encouraged  to  submit  final 
work  plans  and  grant  applications  to 
EPA  Regions  as  quickly  as  possible. 
States  should  contact  EPA  to  discuss 
any  questions  and  the  intended 
responses  to  EPA  comments  and 
concerns,  and  the  final  work  plan  must 
provide  a  response  to  all  c:omments. 
Good  communication  between  the 
States  and  EPA  will  help  assure  work 
plan  approval  will  occur  as  quickly  as 
possible  and  reduce  the  need  for 
additional  rounds  of  comment  from 
EPA. 

•  Step  3:  Regions  award  grants  to 
State. 


Each  Region  will  review  its  States' 
final  work  plans.  If  the  State's  work 
programs  meet  all  applicable  legal 
requirements,  guidelines  and  guidance, 
and  the  goals,  objectives,  and  priorities 
established  in  the  State  management 
program,  the  Region  will  award  the  final 
grant  as  quickly  as  possible.  Regions 
will  strive  to  conduct  final  reviews  and 
award  the  grant  to  the  State  within  60 
days  of  receipt  of  the  final  work  plans, 
where  issues  remain,  the  Region  will 
elevate  discussions  to  more  senior 
management  levels  quickly  to  achieve  a 
satisfactorv  resolution  of  the  problem.  In 
the  event  that  funds  cannot  be  fully 
awarded  to  a  particular  State  within  a 
reasonable  time,  the  Region  may 
reallocate  the  funds  to  another  State. 
However,  the  Region  and  State  should 
make  all  reasonable  efforts  to  avoid  such 
an  unsatisfactory  result 

The  grant  award  is  contingent  upon 
the  Region  determining  in  writing  that 
the  State  has  made  "satisfactory 
progress"  in  the  preceding  fiscal  year  in 
meeting  the)  schedule  specified  in  the 
State's  Section  319  nonpoint  source 
management  program  (as  discussed 
further  belaw  in  Section  FV.D). 

•  Step  6:  States  obligate  funds  as 
expeditiously  as  possible. 

States  will  obligate  the  awarded  funds 
as  quickly  as  possible  and  conduct 
funded  activities  according  to  the 
schedules  contained  in  the  approved 
work  plan.  EPA  has  interpreted  Section 
319(hK6)  to  provide  that  Section  319(h) 
funds  granted  to  a  State  shall  remain 
available  for  obligation  by  the  State  for 
one  year  from  the  grant  award.  For 
example,  grant  funds  awarded  to  a  State 
on  December  1,  2003,  remain  available 
for  obligation  until  December  1,  2004. 
The  amount  of  any  such  funds  that 
cannot  be  obligated  by  one  year  firom  the 
grant  award  shall,  under  Section 
319(h)(6).  be  available  to  EPA  for 
granting  to  other  States.  Regions  should 
include  in  each  grant  a  condition 
requiring  the  grant  recipient  to  award  all 
proposed  contracts  and  interagency 
agreements  within  one  year  after  the 
grant  award. 

EPA  recognizes  that  each  State  has  a 
different  process,  often  governed  or 
influenced  by  State  laws,  regulations,  or 
control  mechanisms,  that  result  in 
varying  time  periods  for  the  award  of 
State  sub-grants  or  sub-contracts  to 
implement  the  projects.  States  should 
make  every  effort,  including  modifying 
State  procedures  if  appropriate,  to 
assure  that  the  funds  are  made  available 
to  project  implementers  as  soon  as 
possible  after  the  grant  is  awarded  to  the 
State.  Projects  often  depend  upon  the 
active  cooperation  of  private 
individuals,  many  of  whom  are  not 


professional  nonpoint  source  personnel: 
it  is  important  to  be  responsive  to  their 
needs  to  assure  that  credibility  of  the 
State's  program  is  maintained  and  that 
participation  in  the  program  continues 
to  grow. 

The  term  "obligate"  does  not  mean  to 
"expend."  As  defined  in  40  CFR  Section 
31.3,  "obligations"  means  "the  amounts 
of  orders  placed,  contracts  and 
subgrants  awarded,  goods  and  services 
received,  and  similar  transactions 
during  a  given  period  of  time  that  will 
require  payment  by  the  grantee  during 
the  same  or  a  future  period." 

EPA  believes  that  it  is  important  that 
funds  appropriated  by  Congress  do  not 
languish  unused  for  significant  amounts 
of  time.  Generally  speaking,  it  is  in  the 
public  interest  for  States  to  expend 
appropriated  and  awarded  funds  as 
rapidlv  as  practicable  upon  receipt  by 
the  State.  Where  States  are 
implementing  multi-year  watershed 
projects,  the  preferred  approach  may  be 
to  award  the  funds  gradually  over  a 
period  of  years  rather  than  to  award  all 
of  the  funds  at  one  time.  Regions  and 
States  are  encouraged  to  w-ork  tcjgether 
to  assure  that  funds  awarded  are 
sufficient  to  support  any 
implementation  activities  in  the 
watershed  that  may  occur  within  a 
reasonable  time,  while  agreeing  that 
additional  funds  would  he  made 
available  in  future  funding  years  to 
enable  the  project  to  be  fully 
implemented  over  a  period  of  years. 
EPA  intends  to  engage  in  dialogue  with 
the  States  during  the  coming  year  to 
assure  that  we  meet  the  dual  goals  of 
putting  the  public's  funds  to  work 
expeditiously  while  at  the  same  time 
providing  assurance  to  the  States  that 
they  will  receive  enough  funds  to  carry 
implementation  efforts  to  successful 
completion. 

C.  Grant  Eligibility 

Section  319  grant  hmds  are  to  be 
directed  towards  the  States'  and  EPA's 
common  vision  that  all  States 
implement  dynamic  and  effective 
programs  designed  to  achieve  and 
maintain  beneficial  uses  of  water. 
Approved  State  nonpoint  source 
management  programs  provide  the 
framework  for  determining  what 
activities  are  eligible  for  funding  under 
Section  319(h).  While  these  guidelines 
emphasize  the  use  of  Section  319  funds 
for  the  development  and 
implementation  of  w atershed-based 
plans  to  restore  priority  waters.  States 
mav  also  use  Section  319  base  funds  for 
other  activities  that  will  generally 
support  these  goals,  as  well  as  water 
quality  protection  goals,  including 
noru'egulatory  or  regulatory  programs 
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for  enforcement;  technical  a.ssistance, 
including  staffing:  financial  assistance: 
education;  training:  technology  transfer: 
demonstration  projects:  and  monitoring 
to  assess  the  success  of  specific 
nonpoint  source  implementation 
projects. 
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1.  Ground-Water  Activities  and  Source 
Water  Protection  Programs 

As  in  the  past,  EPA's  policy  will  be 
to  award  all  Section  319  grants  under 
Section  319(h),  in  lieu  of  awarding 
separate  grants  under  Section  319(i). 
Thus,  these  guidelines  apply  to  all 
Section  319  grants.  This  approach  will 
encourage  integration  of  ground-water 
activities  with  overall  State  nonpoint 
source  control  programs,  while 
maximizing  State  flexibility  to  consider 
and  prioritize  all  causes  and  effects  of 
nonpoint  sources  of  water  pollution. 

Ground-w^ter  activities  are  eligible 
for  Section  319(h)  grants  to  the  extent 
that  they  are  identified  directly  in  the 
State's  nonpoint  source  management 
program  or  through  incorporation  in  the 
management  program  by  reference  to 
the  State's  Ground-Water  Protection 
Strategy.  Comprehensive  State  Ground- 
Water  Protection  Program,  or  Source 
Water  Protection  Program.  If  such 
activities  are  not  currently  included  in 
the  State's  nonpoint  source  management 
program,  the  program  should  be 
amended  to  include  them. 

EPA  encourages  States  to  coordinate 
their  nonpoint  source  management 
programs  with  their  source  water 
protection  programs.  This  will  assure 
that  programs,  authorities,  and  funding 
sources  to  protect  sources  of  drinking 
water  from  nonpoint  source  pollution 
are  appropriately  coordinated  to 
maximize  the  effectiveness  and 
efficiency  of  both  programs'  efforts. 

2.  Urban  Storm  Water  Runoff 

Section  319  funds  may  be  used  to 
fund  any  urban  storm  water  activities 
that  are  not  specifically  required  by  a 
draft  or  final  NPDES  permit.  EPA  has 
issued  several-  "phases"  of  regulations 
defining  what  activities  are  subject  to 
the  N'PDES  permit  requirements  of 
Section  402(p)(2)  of  the  Clean  Water 
Act.  Phase  I.  in  place  since  1990, 
requires  operators  of  medium  and  large 
municipal  separate  storm  sewer  systems 
{MS4s)  located  in  incorporated  places 
and  counties  with  populations  of  more 
than  100,000.  certain  industrial 
activities,  and  construction  activities 
disturbing  5  acres  of  land  or  more  to 
obtain  an  NPDES  permit  to  discharge 
storm  water  runoff  (see  55  PR  47990, 
November  1990).  In  1999.  EPA 
expanded  the  Federal  storm  water 
program  with  the  promulgation  of  the 


"Phase  11  "  rule  (see  64  PR  68722, 
December  8,  1999).  Phase  II  requires 
operators  of  small  MS4s  (non-Phase  I 
regulated  MS4s)  in  "urbanized  areas" 
and  small  construction  activities 
disturbing  between  1  and  5  acres  of  land 
to  obtain  an  NPDES  permit. 

States  may  use  section  319(h)  funds 
for  those  urban  storm  water  discharges 
that  are  not  addressed  by  Phase  I  and 
Phase  II  stormwater  program 
requirements.  These  include  aspects  of 
Phase  I  and  II  activities  that  support  but 
do  not  directly  implement  activities 
required  by  Phase  I  or  Phase  II  permits. 

EPA  and  the  States  recognize  the 
benefits  of  integrating  nonpoint  source 
funds  and  storm  water  activities  as 
much  as  is  legally  allowable.  Listed 
below  are  a  variety  of  urban  runoff 
management  activities  that  could  be 
eligible  for  Section  319(h)  funding; 

•  Technical  assistance  to  State  and 
local  storm  water  programs; 

•  Monitoring  needed  to  design  and 
evaluate  the  effectiveness  of 
implementation  strategies: 

•  Best  management  practices  for 
pollution  prevention  and  runoff  control 
(except  for"BMPs  required  bv  a  draft  or 
final  NPDES  permit): 

•  Information  and  education 
programs; 

•  Technology  transfer  and  training: 
and 

•  Development  and  implementation 
of  regulations,  policies,  and  local 
ordinances  to  address  storm  water 
runoff.  (These  may  apply  to  areas 
covered  by  NPDES  permits,  provided 
that  the  regulations,  policies  and 
ordinances  apply  to  non-permitted  areas 
as  well.) 

Historically,  urban  storm  water 
management  control  efforts  have 
focused  on  water  drainage  problems 
(i.e.,  water  quantity).  Now  many  storm 
water  control  BMPs  are  designed  to 
control  both  water  quantity  and  water 
quality.  Section  319(h)  funds  may  be 
used  to  assist  in  the  incremental 
funding  of  certain  water  quality 
components  of  such  practices,  except  as 
described  below. 

Section  319(h)  nonpoint  source 
control  funds  may  not  be  used  to 
implement  specific  requirements  of 
draft  or  final  NTDES  storm  water 
permits,  nor  to  implement  permit 
application  requirements  of  EPA's  storm 
water  regulations.  For  example.  Section 
319(h)  funds  may  not  be  used  to  meet 
permit  application  requirements  such  as 
mapping  storm  water  systems, 
identifying  illicit  cormections, 
characterizing  storm  water  discharges, 
or  monitoring  required  by  permits. 
Section  319(h)  grant  funds  may  not  be 
used  to  pay  for  BMPs  or  "end  of  pipe" 


treatments  which  are  required  as  part  of 
a  draft  or  final  NPDES  permit. 

These  prohibitions  are  based  on  the 
statutory  limitations  on  the  use  of 
Section  319  funds,  including 
Congressional  intent  that  these  funds  be 
used  to  address  nonpoint  sources,  rather 
than  permitted  point  sources.  Congress 
determined  that  permitted  point  sources 
would  generally  comply  w-ith  NPDES 
permit  requirements  without  obtaining 
Federal  grants.  (However,  EPA  notes 
that  "publicly  owned  treatment  works," 
which  includes  publicly  owned 
methods  or  systems  for  preventing, 
abating,  reducing,  storing,  treating, 
separating  or  disposing  of  "storm  wafer 
rinii  f  '  are  eligible  to  receive  Federal 
lr;.ajs  under  the  State  Revolving  Loan 
Fund  program.) 

3.  Abandoned  Mine  Lands 

Abandoned  mine  land  reclamation 
projects  that  are  designed  to  restore 
water  quality  are  eligible  for  Section  319 
funding  except  where  funds  are  used  to 
implement  specific  requirements  in  a 
draft  or  final  NPDES  permit.  For 
example.  Section  319  funds  cannot  be 
used  to  build  treatment  systems 
required  by  an  NPDES  permit  for  an 
inactive  mine,  but  they  may  be  used  to 
fund  a  variety  of  other  remediation 
activities  at  the  same  mine.  Examples  of 
activities  that  could  be  eligible  for 
funding  include: 

•  Remediation  of  water  pollution 
from  abandoned  mines  that  have  not  yet 
been  issued  a  draft  or  final  permit: 

•  Remediation  of  water  pollution 
from  portions  of  abandoned  mine  sites 
that  are  not  covered  by  a  draft  or  final 
permit: 

•  Mapping  and  planning  remediation 
at  abandoned  mine  land  sites; 

•  Monitoring  needed  to  design  and 
evaluate  the  effectiveness  of 
implementation  strategies: 

•  Technical  assistance  to  State  and 
local  abandoned  mine  land  programs; 

•  Information  and  education 
programs: 

•  Technology  transfer  and  training: 
and 

•  Development  and  implementation 
of  policies  to  address  abandoned  mine 
lands. 

The  Natural  Resources  Conservation 
Service  and  local  soil  conservation 
districts  have  a  vast  array  of  on-the- 
ground  experience  in  the  area  of  rural 
abandoned  mine  lands.  In  addition,  the 
Office  of  Surface  Mining  has  a  10%  set- 
aside  from  its  Abandoned  Mine  Land 
program  to  address  water  quality 
problems  from  abandoned  mines. 
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4.  Animal  Feeding  Operations 

Section  319  funds  may  be  used  to 
support  the  implementation  of  a  vide 
range  of  animal  waste  storage, 
treatment,  and  disposal  options  for 
animal  feeding  operations  (AFO)  that 
are  not  subject  to  NPDES  permits 
requirements.  The  NPDES  regulations, 
published  on  December  15,  2002.  may 
be  reviewed  at  http://cfpuh.epa.gov/ 
npdes/afo/cafofinalrule.cfm.  Any  AFO 
that  is  defined  or  designated  to  be  a 
•concentrated"  AFO  {i.e..  a  "CAFO") 
under  40  CFR  section  122.23  is 
ineligible  for  funding  under -Section 
319.  However,  the  off-site  management 
of  wastes  that  have  been  generated  by  a 
CAFO  and  then  transported  to  an  off- 
site  facility  that  is  not  subject  to  NPDES 
permit  requirements  is  eligible  for 
funding  if  it  is  managed  consistently 
with  the  State's  nonpnint  source 
management  program. 

In  March  1999,  EPA  and  USDA 
published  the  Unified  Animal  Feeding 
Operation  Strategy  (AFO  Strategy).  (This 
Strategy  is  available  at  http:// 
mviv.epa.gov/ovvm.)  This  .Strategy 
discusses  the  relationship  between 
AFOs  and  environmental  and  public 
health:  sets  forth  a  national  performance 
expectation  for  all  AFO  owners  and 
operators;  and  presents  a  series  of 
actions  to  minimize  public  health 
impacts  and  improve  water  quality 
while  complementing  the  long-term 
sustainability  of  livestock  production. 

The  AFO  Strategy  includes  a  goal  that 
all  AFOs  will  have  comprehensive 
nutrient  management  plans  ("CNMP's"). 
USDA  and  EPA  funding  assistance 
programs  such  as  the  Envirormiental 
Quality  Incentives  Program  and  the 
Section  319  grants  program  are  critical 
tools  to  help  assure  the  development 
and  implementation  of  several  hundred 
thousand  CNMP's  for  non-permitted 
AFOs  in  the  United  States.  To  this  end. 
Regions  must  assure  that  all  Section  319 
grants  that  include  programs  or  projects 
that  assist  .^.FOs  include  a  provision 
(either  as  a  grant  condition  or  through 
a  separate  document  such  as  a  workplan 
or  BMP  implementatum  plan)  to  assure 
that  anv  AFO  that  receives  financial 
assistance  pursuant  to  the  grant  has  and 
will  implement  a  CNMP.  (Any  aspect  of 
a  CNMP  that  is  not  directly  related  to 
water  quality  concerns — e.g.,  is  related 
to  dust  or  odor  suppresion — is  not 
fundable  under  Section  319  and  is 
therefore  excluded  from  this 
requirement.) 

USDA  has  developed  a  variety  of 
practice  standards,  guidance 
documents,  and  other  technical 
assistance  tools  to  assist  in  the 
development  and  implementation  of 


CNMP's.  We  recommend  that  any 
CNMP  for  Section  319-hinded  AFO 
projects  be  developed,  reviewed,  or 
approved  by  a  person  who  has  been 
certified  through  a  certification  program 
accepted  by  USDA  or  by  another 
equivalent  certification  program.  An 
"equivalent  certification  program"  may 
include  State  programs  for  certifying 
private  and  public  sector  nutrient 
management  planners. 

5.  Lake  Protection  and  Restoration 
Activities 

Lake  protection  and  restoration 
activities  are  eligible  for  funding  under 
Section  319(h)  to  the  same  extent,  and 
subject  to  the  same  criteria,  as  activities 
to  protect  and  restore  other  types  of 
waterbodies  from  nonpoint  source 
pollution.  Where  a  lake  is  listed  as 
impaired  on  the  Section  303(d)  list, 
Section  319  funding  can  be  used  to 
develop  and  implement  watershed- 
based  plans  tliat  contain  the  information 
in  Section  III.D. 

States  are  encouraged  to  use  Section 
319  funding  for  eligible  activities  that 
might  have  been  funded  in  previous 
years  under  Section  314  of  the  Clean 
Water  Act.  Section  319  funds  should  not 
be  used  for  in-lake  work  such  as  aquatic 
macrophyte  harvesting  or  dredging, 
unless  the  sources  of  pollution  have 
been  addressed  sufficiently  to  assure 
that  the  pollution  being  remediated  will 
not  recur.  This  policy  is  fully  consistent 
with  the  Clean  Lakes  regulations  at  40 
CFR  35.1650-2  (5)(i)  and  (ii)  which 
provide: 

The  project  does  not  include  costs  for 
harvesting  aquatic  vegetation,  or  for  chemical 
treatment  to  alleviate  temporarily  the 
symptoms  of  eutrophication,  or  for  operating 
and  maintaining  lake  aeration  devices,  or  for 
providing  similar  palliative  methods  and 
procedures,  unless  these  procedures  are  the 
most  energy  efficient  or  cost  effective  lake 
restorative  method. 

A  recommendation  by  the  Senate 
Appropriations  Committee  (see  Senate 
Report  106-151)  suggests  that  each  State 
use  at  least  5  percent  of  its  Section  319 
funds  for  Glean  Lakes  activities  to 
address  the  restoration  and  protection 
needs  of  priority  lakes,  ponds  and 
reservoirs.  We  suggest  that  States  give 
priority  to  funding: 

a.  Lake  Water  Quality  Assessment 
(LWQA)  Projects 

LWQA  projects  are  projects  which  are 
intended  to  compile  a  comprehensive 
statewide  assessment  of  lake  water 
quality,  to  enhance  overall  State  lake 
management  programs,  and  to  increase 
public  awareness  and  commitment  to 
protecting  lakes.  Specific  activities 
might  include:  developing  a  statewide 


lake  monitoring  program:  developing  an 
integrated  Section  305(b)  water  quality 
report  and  Section  303(d)  list  of 
impaired  waters:  building  and 
enhancing  the  State's  lake-related  public 
outreach  and  volunteer  monitoring 
activities;  and  developing  and 
enhancing  state  lakes  programs 
including  travel/training  for  program 
managers  to  attend  the  annual  meeting 
on  "Enhancing  State  Lake  Management 
Programs." 

b.  Phase  1  Diagnostic/Feasibility  Studies 

Phase  1  Diagnostic/Feasibility  Studies 
are  studies  which  are  intended  to: 
perform  comprehensive  studies  of 
particular  lakes  included  on  State's 
priority  lists  including  Section  303(d) 
Usts;  determine  the  causes,  sources,  and 
extent  of  pollution  to  the  lake;  evaluate 
possible  solutions;  and  recommend  the 
most  feasible  and  cost-effective  methods 
and  measures  for  restoring  and 
protecting  lake  resources. 

The  specific  requirements  for  Phase  1 
studies  are  listed  in  the  Section  314 
Clean  Lakes  Program  regulations  (40 
CFR  part  35,  subpart  H).  The  Clean 
Lakes  Program  regulations  are  still  valid 
and  provide  a  sound  basis  for  the  design 
of  phase  1  studies,  and  thus,  we  suggest 
that  vou  consult  these  regulations  when 
vou  develop  work  plans  for  Phase  1 
projects.  In  many  cases.  Phase  1  studies 
should  provide  the  basis  for  the 
development  of  a  TMDL  and  watershed- 
based  plan  for  a  particular  lake  or 
reservoir. 

c.  Phase  2  Restoration/Implementation 
Projects 

Phase  2  Restoration/Implementation 
Projects  are  projects  which  are  intended 
to  implement  lake  protection  and 
restoration  measures  recommended  in 
Phase  1  studies.  For  lakes  that  are  listed 
as  impaired  on  the  Section  303(d)  list, 
such  restoration  measures  should  be 
integrated  into  a  watershed-based  plan 
that  contains  the  information  in  Section 
III.D. 

d.  Phase  3  Post-Restoration  Monitoring 
Studies 

Phase  3  Post-Restoration  Monitoring 
Studies  are  studies  to  determine  the 
longevity  and  effectiveness  of  various 
restoration  techniques  and  to  adv'ance 
the  science  of  lake  restoration.  Funding 
priorities  should  support  the  primarv' 
purpose  of  these  studies  which  is  to 
assess  the  effectiveness  of  restoration 
techniques  that  have  been  applied 
through  Phase  2  projects.  Lower  priority 
consideration  should  be  given  to 
projects  that  generally  support  activities 
to  improve  and  advance  the  science  of 
lake  restoration  and  management  but  are 
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not  specifically  assessing  Phase  2 
projects. 

Section  319-funded  Clean  Lakes 
activities  should  be  funded  in  the  same 
manner  as  other  parts  of  a  State's 
Section  319  work  program,  and  all 
operative  Section  319  grant 
requirements  and  guidelines  (including 
provisions  for  the  use  of  mcremental 
funds,  and  reporting  on  the  amount  of 
funding  devoted  to  Clean  Lakes 
activities)  will  apply  to  these  projects  as 
well.  Please  note  that  while  a  State  mav 
decide  to  fund  a  LWQA  and  several 
Phase  2  studies  with  Section  319  funds, 
such  funds  are  included  within  the 
overall  limitation  allowing  States  to  use 
no  more  than  20  percent  of  their  entire 
Section  319  allocation  to  upgrade  and 
refine  their  nonpoint  source  programs 
and  assessments.  Additionally.  Clean 
Lakes  activities  should  be  funded  only 
in  lakes  that  are  publicly  owned  and 
that  have  public  access,  consistent  with 
the  Clean  Lakes  regulations  at  40  CFR 
35.1605-3. 

EPA  has  published  additional, 
separate  guidance  for  lakes  and 
reservoirs.  (See  ■'Guidance  on  Use  of 
Clean  Water  Act  and  Safe  Drinking 
Water  Act  Authorities  to  Address 
Management  Needs  for  Lakes  and 
Reservoirs,"  issued  Julv  9.  1998.  signed 
by  Robert  H.  Wayland  III.  Director, 
Office  of  Wetlands.  Oceans  and 
Watersheds  (available  at:  http:// 
vv'M'M'.  epa.gov/owow/lakes/policy.  h  tml) . 
This  guidance  discusses  eligibilitv  of 
lake  and  reservoir  restoration  and 
protection  activities  under  Section  319; 
listing  of  impaired  and  threatened  lakes 
and  reservoirs  on  Section  303(d)  lists: 
and  the  use  of  additional  funding 
authorities  such  as  the  Clean  Water  Act 
State  Revolving  Fund  for  implementing 
priority  lake  and  reservoir  management 
projects  in  approved  State  nonpoint 
source  management  programs. 

D.  Criteria  That  Apply  to  the  Award  of 
Section  319  Grants 

As  noted  previously.  Section  319 
grants  must  meet  certain  statutory, 
regulatory  and  other  administrative 
criteria  that  have  been  e.stablished  to 
assure  that  Section  319  funds  are  used 
in  a  fiscally  prudent  manner.  (A 
reference  document  produced  bv  the 
State-EPA  Nonpoint  Source  Partnership 
Grants  Management  Workgroup  in 
March  2003  provides  an  overview  of  the 
Federal  requirements  for  administering 
Section  319  grants.  This  document  can 
be  found  at:  http-J/xux-w.epa.gov/owow/ 
nps/funding.html.)  All  Section  319 
grants  must  be  consistent  with 
applicable  provisions  of  Section  319  of 
the  Clean  Water  Act:  EPA's  general 
grant  regulations  in  40  CFR  parts  31  and 


35:  OMB  circulars:  and  applicable  EPA 
guidelines. 

State  nonpoint  source  program 
managers  should  note  that  EPA  has 
most  recently  revised  the  grant 
regulations  at  40  CFR  part  35  on  January 
9.  2001.  (See  66  FR  1725-1747.)  These  ' 
regulations  contain  new  Sections 
35.260 — 268,  that  address  the  purpose 
of  nonpoint  source  management  grants 
(Section  260):  the  maximum  Federal 
share  (Section  265);  the  maintenance  of 
effort  requirement  (Section  266);  and 
some  of  the  award  limitations  contained 
in  Section  319  (Section  268), 

We  discuss  below-  some  of  the  most 
significant  criteria  that  apply  to  the 
award  of  Section  319  grants. 

1 ,  The  Work  Plan  Must  Demonstrate 
That  Each  Funded  Element  Will 
Implement  Specific  Activities  Identified 
in  the  Approved  Management  Prograih 

Section  319(h)  of  the  Clean  Water  Act 
provides  that  Section  319(h)  grants  are 
to  be  made  "for  the  purpose  of  assisting 
the  State  in  implementing  such 
management  program."  The  grant  work 
program  must  therefore  be  designed  to 
"implement"  the  approved  nonpoint 
source  management  program.  Each 
funded  program  activity  or  project  must 
in  fact  lead  to  accomplishment  of 
management  program  objectives  that  are 
identified  in  the  State's  approved  and 
upgraded  nonpoint  source  management 
program.  Grant  work  plans  must  link 
the  funded  activities  or  projects  to  the 
relevant  element  or  elements  of  the 
States  nonpoint  source  management 
program. 

2.  Section  319  Grants  Must  Be  Awarded 
as  Continuing  Environmental  Program 
Grants 

All  Section  319(h)  grants  must  be 
awarded  as  continuing  environmental 
program  grants,  consistent  with  40  CFR, 
part  35.  Section  319(h)  grants  have  some 
unique  administrative  characteristics 
(i.e.,  multi-year  vs,  one-year  budget  and 
project  periods),  which  are  different 
from  other  EPA  continuing 
environmental  grant  programs.  Unlike 
most  other  continuing  environmental 
grants.  Section  319(h)  grants  are  not 
required  to  be  closed  out  annually. 
However.  Regions  are  encouraged  to 
award  new^  continuing  environmental 
program  grants  each  year  rather  than  to 
add  funds  to  an  existing  State  grant 
through  amendments.  This  will  allow 
for  greater  program  accountability  over 
the  multi-year  duration  of  these  grants. 
The  Regions  must  also  ensure  that  all 
existing  State  grants  are  properly  closed 
out  at  the  conclusion  of  the  project 
period. 


3.  The  Non-Federal  Share  Must  Be  at 
Least  40  Percent 

Section  319(h)(3)  provides:  "The 
Federal  share  of  the  cost  of  each 
management  program  implemented 
with  Federal  assistance  *   *   *  in  any 
fiscal  year  shall  not  exceed  60  percent 
of  the  cost  incurred  by  the  State  in 
implementing  such  management 
program  and  shall  be  made  on  the 
condition  that  the  non-Federal  share  is 
provided  from  non-Federal  sources." 
The  match  need  not  be  on  an  item-by- 
item  basis;  rather,  a  single  figure  that 
covers  the  entire  non-Federal  share  of 
the  costs  of  implementing  a  State's 
Section  319  program.  The  non-Federal 
match  does  not  need  to  be  contributed 
at  the  time  of  the  grant  award,  but  the 
funds  must  be  contributed  in  a  timely 
manner  as  needed  to  meet  the  schedules 
established  in  the  work  plan  milestones, 
EPA  Regiens  must  verify  that  grantees 
have  satisfied  the  match  requirements 
upon  review  and  submittal  of  the 
grantee's  final  financial  status  report. 

Nonpoint  source  program  managers 
should  be  aware  that  recycled  State 
Revolving  Funds  under  title  \1  of  the 
CWA  can  be  used  to  provide  a  match  for 
Section  319  grants.  These  are  funds  that 
have  been  loaned  by  the  State  and 
subsequently  repaid  by  the  borrower  to 
the  State.  The  repaid  funds  are  then 
recycled  by  the  State  Revolving  Fund 
program  to  provide  loans  that  fund 
other  water  quality  projects.  These 
recycled  funds  are  regarded  as  State 
monies  and  therefore  are  eligible  to  be 
used  as  match  for  Section  319  funds, 
provided  that  they,  like  any  other 
Section  319  match  funds,  are  used  to 
implement  the  State's  approved  Section 
319  management  program. 

4.  Section  319  May  Provide  Cost 
Sharing  to  Individuals  Only  in  the  Case 
of  Demonstration  Projects 

Section  319(h)(7)  provides  that  States 
may  use  Section  319(h)  funds  to  provide 
financial  assistance  to  "persons"  only  if 
the  costs  are  related  to  implementing 
"demonstration  projects."  EPA  does  not 
interpret  this  provision  to. mean  that  a 
BMP  or  management  measure  mav  be 
funded  in  only  one  location.  A 
successful  or  potentially  successful 
approach  may  need  to  be  assessed  and 
demonstrated  in  many  locations  to 
indicate  its  widespread  utility  in  a 
variety  of  hydro-geological  and 
sociological  settings.  Moreover,  projects 
should  be  implemented  in  a  varietv  of 
locations  within  each  State  so  that  they 
may  in  fact  provide  education, 
information,  and  outreach  to  others  who 
may  wish  to  avail  themselves  of  the 
same  approaches  used  in  the  projects. 
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In  particular.  EPA  does  not  believe 
that  Congress  intended  to  preclude  the 
funding  of  demonstration  watershed 
projects  that  may  require  the  State  to 
share  the  cost  of  a  particular  practice  or 
set  of  practices  at  a  number  of  sites 
within  the  watershed  in  order  to 
demonstrate  the  overall  effectiveness  of 
the  adopted  approach  in  solving  the 
water  quality  problem.  EPA's  and  the 
States'  experiences  during  the  past 
decade  have  demonstrated  that 
watershed  problems  cannot  generally  be 
solved  without  implementing  a 
comprehensive  plan  with  appropriate 
measures  and  practices  at  appropriate 
sites  throughout  the  watershed. 

Although  there  have  now  been  an 
increasing  number  of  nonpoint  source 
success  stories  that  have  improved 
water  quality  on  a  very  small  geographic 
scale,  our  nation  has  generally  not  yet 
achieved  success  in  abating  or 
preventing  nonpoint  source  pollution  at 
a  scale  that  achieves  the  restoration  or 
protection  of  entire  watersheds  to  meet 
water  quality  standards.  Thus,  at  this 
earlv  stage  in  our  collective  attempts  to 
protect  and  restore  watersheds  by 
abatmg  nonpoint  source  pollution,  each 
State  needs  to  implement  watershed- 
scale  projects  that  demonstrate  how  to 
successfully  implement  nonpoint  source 
watershed-based  plans  to  restore  and 
protect  watersheds.  For  this  reason,  as 
discussed  earlier  in  Section  III  B  of  this 
guidance.  EPA  is  focusing  incremental 
Section  319  fimds  upon  the 
development  and  implementation  of 
watershed-based  plans  to  implement 
NPS  TMDLs  that  will  restore  water 
quality. 

To  ensure  widespread 
implementation  of  BMPs  in 
demonstration  projects  in  high-priority 
watersheds,  we  encourage  States  to 
supple. nent  Section  319  cost-share  to 
individuals  with  additional  cost-share 
from  State  funds,  as  well  as  to  work 
with  other  funding  authorities  and 
persons  that  can  contribute  resources. 
\Vhere  such  an  approach  is  followed, 
the  total  cost-share  to  an  individual 
from  Section  319,  State  and  other 
Federal  [e.g.  USDA)  funds  may  not 
exceed  100%  of  the  total  cost  of  the 
practice. 

5.  The  State  Must  Demonstrate 
Satisfactory  Progress 

Section  319(h)(8)  of  the  Clean  Water 
Act  provides  that  no  Section  319  grant 
may  be  made  to  a  State  in  any  fiscal  year 
unless  the  Administrator  "determines 
that  such  State  made  satisfactory 
progress  in  such  preceding  fiscal  year  in 
meeting  the  schedule  specified  by  such 
State  under  subsection  (b)(2)."  Section 
319(b)(2)  in  turn  provides  that  States' 


approved  Section  319  management 
programs  shall  include: 

A  schedule  containing  annual  milestones 
for  (i)  utilization  of  the  program 
implementation  methods  identified  in 
subparagraph  (B),  and  (ii)  implementation  of 
the  best  management  practices  identified  in 
subparagraph  (A)  by  the  categories, 
subcategories,  or  particular  nonpoint  sources 
designated  under  paragraph  (1)(B).  Such 
schedule  shall  provide  for  utilization  of  the 
best  management  practices  at  the  earliest 
practicable  date. 

The  Region  must  determine,  based  on 
an  examination  of  State  activities, 
reports,  reviews,  and  other  documents 
and  discussions  with  the  State  in  the 
previous  year,  whether  the  State's 
progress  for  the  previous  fiscal  year  in 
meeting  the  schedule  set  forth  in  its 
nonpoint  source  management  program 
was  satisfactory.  A  ver\'  high  level  of 
significance  should  be  assigned  to  the 
State's  development  and 
implementation  of  watershed-based 
plans  in  accordance  with  these 
guidelines  and  in  accordance  with  any 
schedules  that  have  been  established.  In 
addition,  for  States  with  approved 
CZARA  programs,  successful 
implementation  of  CZARA  management 
measures  can  assist  Regions  in 
determining  satisfactory  progress. 

Regions  must  include  in  each  Section 
319  grant  (or  in  a  separate  document, 
such  as  the  grant-issuance  cover  letter, 
that  is  signed  by  the  same  EPA  official 
who  signs  the  grant),  a  written 
determination  that  the  State  has  made 
satisfactory  progress  diuing  the  previous 
fiscal  year  in  meeting  the  schedule  of 
milestones  specified  by  the  State  in  its 
nonpoint  source  management  program. 
The  Regions  must  include  brief 
explanations  that  support  their 
determinations. 

We  discuss  States'  grants  reporting 
requirements  in  Section  IV.E  below. 
These  reports  can,  if  appropriately  done, 
provide  much  of  the  written  information 
needed  by  the  Regions  to  determine 
whether  the  States  have  made 
satisfactory  progress. 

6.  States  Must  Maintain  Their  Level  of 
Effort 

Section  319(h)(9)  of  the  Clean  Water 
Act  requires  any  State  applying  for 
Section  319  grants  to  establish  and 
maintain  its  aggregate  annual  level  of 
State  nonpoint  source  pollution  control 
expenditures  for  improving  water 
quality  at  the  average  level  of  such 
expenditures  in  FY  1985  and  1986.  This 
is  referred  to  as  the  State's 
"Maintenance  of  Effort"  (MOE) 
requirement.  States  should  establish 
their  FY  1985  and  1986  levels  and 
annual  levels  based  on  expenditures  by 


the  lead  State  agency  or  agencies 
responsible  for  the  State's  nonpoint 
source  pollution  control  activities. 
Federal  funds  may  not  be  included  in 
calculating  the  MOE  base  level. 

•  Calculation  of  expenditures  is  based 
on  activities  of  the  State  lead  nonpoint 
source  agency  or  agencies  responsible 
for  the  State's  nonpoint  source  pollution 
control  activities,  not  on  what  might  be 
termed  related  activities  of  other  State 
agencies  with  primary  missions  other 
than  nonpoint  source  control.  For 
example,  if  the  State  water  quality 
agency  and  agricultural  agency  both 
have  specific  nonpoint  source  water 
quality  control  programs,  these  should 
be  counted  in  the  MOE.  State  soil 
conservation  programs  having  water 
quality  improvement  or  maintenance  as 
a  primary  objective  also  should  be 
included  in  a  State's  MOE. 

•  The  MOE  base  level  or  annual  level 
carmot  include  the  MOE  or  matching 
expenditures  for  other  Federal 
programs,  such  as  Sections  106.  319, 
205(j)(5),  314,  and  117. 

•  Determination  of  whether  the  State 
expenditures  meet  the  MOE  level  for 
purposes  of  awarding  a  Section  319(h) 
grant  will  be  based  on  the  grantee 
expenditures  projected  in  the  grant 
application.  (The  State  will  report 
whether  it  has  met  its  MOE 
requirements  in  its  final  Financial 
Status  Report  at  the  end  of  the  budget 
year.) 

(For  additional  guidance  regarding 
MOEs,  see  memorandum  Nonpoint 
Source  FY-88-39.  issued  by  EPA's 
Office  of  Water  on  July  12,  1988). 

7.  Administrative  Costs  Funded  by 
Section  319  Funds  May  Not  Exceed 
10%  of  the  Grant  Award 

Pursuant  to  Section  319(h)(12). 
administrative  costs  in  the  form  of 
salaries,  overhead,  or  indirect  costs  for 
services  provided  and  charged  against 
activities  and  programs  carried  out  with 
the  grant  shall  not  exceed  10  percent  of 
the  grant  award.  The  costs  of 
implementing  enforcement  and 
regulator\'  activities,  education,  training, 
technical  assistance,  demonstration 
projects,  and  technology  transfer  are  not 
subject  to  this  limitation. 

8.  .Section  319  Grants  Must  Contain  a 
Condition  Requiring  Operation  and 
Maintenance 

Each  Section  319  grant  must  contain 
a  condition  requiring  that  the  State 
assure  that  any  management  practices 
implemented  for  the  project  be  properly 
operated  and  maintained  for  the 
intended  purposes  during  its  life  span. 
Operation  includes  the  administration, 
management,  and  performance  of  non- 
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maintenance  actions  needed  to  keep  the 
completed  practice  safe  and  hinctioning 
as  intended.  Maintenance  includes  work 
to  prevent  deterioration  of  the  practice, 
repairing  damage,  or  replacement  of  the 
practice  to  its  original  condition  if  one 
or  more  components  fail. 

The  condition  must  require  the  State 
■  to  assure  that  any  sub-award  orSection 
319  funds  similarly  include  the  same 
condition  in  the  sub-award. 
Additionally,  such  condition  must 
reserve  the  right  of  EPA  and  the  State, 
respectively,  to  periodically  inspect  a 
practice  during  the  life  span  of  the 
project  to  ensure  that  operation  and 
maintenance  are  occurring,  and  shall 
state  that,  if  it  is  determined  that 
participants  are  not  operating  and 
maintaining  practices  in  an  appropriate 
manner.  EPA  or  the  State,  respectively, 
will  request  a  refund  for  that  practice 
supported  by  the  grant. 

The  life  span  of  a  project  will  be 
determined  on  a  case-by-case  basis, 
tailored  to  the  types  of  practices 
expected  to  be  funded  in  a  particular 
project,  and  should  be  specified  in  the 
grant  condition.  For  assistance  in 
determining  the  appropriate  life  span  of 
the  project.  States  may  wish  to  consult 
with  colleagues  implementing  similar 
programs,  such  as  I'SDA's  conser\'ation 
programs.  For  example,  for  conservation 
practices,  it  may  be  appropriate  to 
construct  the  life  span  consistent  with 
the  life  span  for  similar  conservation 
practices  as  determined  by  the 
Commodity  Credit  Corporation 
(pursuant  to  the  implementation  of  the 
Environmental  Quality  Incentives 
Program).  Following  the  approach  used 
in  many  State  and  Federal  hinding 
programs,  practices  will  generally  be 
operated  and  maintained  for  a  period  of 
at  least  five  to  ten  years. 

A  sub-awardee  and  the  State  may 
agree  to  transfer  a  grant  to  another  party. 
The  transferee  must  be  determined  by 
the  State  to  be  eligible  to  participate  in 
the  administration  of  the  Section  319 
grant  and  must  assume  full 
responsibility  under  the  grant,  including 
operation  and  maintenance  of  those 
practices  already  installed  and  to  be 
installed  as  a  condition  of  the  grant.  The 
State  should  require  a  participant  to 
refund  all  or  a  portion  of  the  grant  if  the 
participant  sells  or  loses  control  of  the 
land  under  the  grant  and  the  new  owner 
or  controller  is  not  eligible  to  participate 
in  the  program  or  refuses  to  assume 
responsibility  under  the  contract. 

E.  Reporting  Requirements  To  Be 
Included  in  All  Grants 

All  Section  319(h)  grants  are  subject 
to  EPA's  general  grant  regulations  in  40 
CFR  parts  31  and  35,  which  specify  a 


variety  of  basic  grant  reporting 
requirements  for  awarding  grants  to 
States  and  localities.  The  grant 
regulations  outline  a  range  of 
administrative  reporting  requirements, 
including  performance  and  financial 
reports. 

In  addition  to  the  broad  rules 
specified  in  40  CFR  parts  31  and  35, 
section  319  contains  two  significant 
provisions  that  are  specifically  focused 
upon  reporting  for  the  Section  319 
program: 

1.  Section  319(h)(10)  authorizes  EPA 
to  request  information,  data  and  reports 
as  necessary  to  determine  a  State's 
continuing  eligibility  to  receive  Section 
319  grants. 

2.  Section  319(h)(ll)  requires  States 
to  report  annually  on  their  progress  in 
meeting  the  schedule  of  milestones 
contained  in  their  nonpoint  source 
management  programs,  and  to  report 
available  information  on  reductions  of 
nonpoint  source  pollutant  loadings  and 
on  improvements  to  water  quality 
resulting  from  implementation  of 
nonpoint  source  management  programs. 

Regions  and  States  should  work 
together  to  assure  that  appropriate 
reporting  requirements  are  incorporated 
into  each  grant,  either  through  specific 
grant  conditions,  or  within  the  work 
program  document  (see  Appendix  B  for 
generic  grant  condition  language).  The 
specific  reporting  requirements  reflected 
in  that  language  are  discussed 
immediately  below.  The  Regions  and 
States  are  encouraged  to  assess  the 
effectiveness  of  the  reporting  process 
and  determine  annually  if  adjustments 
or  modifications  are  necessary  and 
mutually  beneficial. 

In  general,  reporting  should  be 
sufficiently  detailed  to  enable  a 
reviewer  to  ascertain  whether  outputs 
and  milestones  are  being  achieved  on 
schedule,  to  identify  any  problems  that 
may  be  developing  in  carr\'ing  out  tasks 
in  the  grant  work  plan,  to  identif\' 
corrective  actions  to  address  such 
problems  expeditiously,  and  to 
adequately  account  for  all  Federal  funds 
expended. 

1.  Basic  Reporting  Requirements 

Recipients  of  funds  awarded  under 
Section  319(h)  are  required  by 
applicable  laws  and  regulations  to 
provide  information  to  EPA  under  the 
following  reporting  categories,  each  of 
which  is  further  described  below:  (a) 
Grantee  performance  reports;  (b) 
nonpoint  source  annual  reports;  and  (c) 
financial  status  reports. 

a.  Grantee  Performance  Reports.  40 
CFR  section  31.40(b)(1)  requires  States 
to  submit  performance  reports  on  the 
status  of  Section  319(h)  grants.  At  a 


minimum.  States  should  submit  these 
reports  on  an  annual  basis  by  a  date 
agreed  to  by  the  Region  and  the  State. 
Final  reports  are  due  90  days  after  the 
expiration  or  termination  of  grant 
support,  pursuant  to  40  CFR  part  31. 

Performance  reports  should  include  at 
a  minimum: 

•  Performance/Milestone  Summary: 
A  listing  of  major  program  and  project 
accomplishments  for  the  period  (based 
on  the  project  and  program  milestones 
or  commitments  contained  within 
approved  work  plans,  grant  agreements, 
or  special  conditions/agreements),  as 
well  as  progress  made  toward  meeting 
future  milestones.  (The  State  may 
accomplish  some  or  all  of  this  reporting 
requirement  through  its  annual  report, 
as  discussed  below.) 

•  Slippage  Reports:  Provide  reasons 
for  delays  in  meeting  scheduled 
milestones/commitments  and  discuss 
what  actions  (State,  Federal  or  other) 
will  be  taken  to  resolve  any  current  or 
anticipated  problems. 

•  Additional  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns, 
unanticipated  events/consequences,  etc. 

b.  Annual  Reports.  Section  319(h)(ll) 
requires  States  to  report  annually  on 
progress  in  meeting  the  schedule  of 
milestones  contained  in  their  nonpoint 
source  management  programs,  and.  to  . 
the  extent  that  appropriate  information 
is  available,  report  reductions  in 
nonpoint  source  pollutant  loadings  and 
improvements  in  water  quality  resulting 
from  program  implementation.  This 
information  may  be  provided  in  a 
streamlined  format  suggested 
immediately  below.  As  noted  in  Section 
IV. E. 2  below,  some  States  may  wish  to 
use  the  Grants  Reporting  and  Tracking 
System  to  meet  appropriate  portions  of 
their  annual  reporting  requirements. 

1 .  A  brief  summary  of  progress  in 
meeting  approved  milestones  and  the 
short-  and  long-term  goals  and 
objectives  identified  in  the  State 
nonpoint  source  management  program. 

2.  A  matrix  displaying  milestones 
from  the  current  year  for  the  approved 
State  program  with  the  following 
information  for  each  milestone: 

a.  Applicable  project  or  program 

b.  Scheduled  project  completion  date 

c.  Percent  completed 

3.  A  discussion  of  the  extent  to  which 
Federal  agencies,  lands  and  activities 
within  the  State  are  supporting  the  State 
in  meeting  approved  milestones. 

4.  A  summary  of  the  available 
information  on  the  extent  of  reductions 
in  nonpoint  source  loadings  achieved  as 
a  result  of  nonpoint  source  program 
implementation.  (More  detailed 
information  would  be  provided  through 
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the  Grants  Reporting  and  Tracking 
System,  discussed  below.) 

5.  A  summary  of  the  available 
information  on  the  amount  of 
improvement  in  water  quality 
(including  aquatic  habitat  quality)  as  the 
result  of  nonpoint  source  program 
implementation.  (More  detailed 
information  would  be  provided  through 
the  Grants  Reporting  and  Tracking 
System,  discussed  below.) 

6.  Where  information  is  not  yet 
available  under  items  4  and  5  above  for 
waters  or  watersheds  where 
implementation  is  being  assisted, 
surrogate  measures  of  environmental 
progress  (such  as  environmental 
indicators)  should  be  used  and  progress 
should  be  reported  in  terms  of  the 
degree  or  percentage  of  completion  of 
the  project. 

In  the  past,  some  States  have  chosen 
to  include  additional  information  in 
their  annual  report,  using  the  report  as 
a  means  of  assessing  progress  to  date 
and  the  need  to  modif>'  the  program; 
providing  case  studies  of  particular 
projects:  and  conveying  information  to  a 
broader  audience  on  the  activities  being 
conducted  by  the  State.  States  may 
continue  to  include  such  additional 
information,  as  a  supplement  to  the 
basic  information  required  by  law. 
States  may  wish  to  include  the 
following  tvpes  of  information  in  their 
reports,  or  to  include  such  information 
on  their  Web  sites  and  refer  to  the 
information  in  their  reports: 

1.  Listing  of  further  actions  necessary 
to  achieve  the  goals  of  the  Clean  Water 
Act,  including  any  recommendations  for 
future  State  or  national  programs  to 
control  nonpoint  source  pollution. 

2.  Brief  case  studies  of  any 
particularly  successful  nonpoint  source 
control  efforts. 

3.  Information  on  increases  in  public 
awareness  of  nonpoint  source  pollution 
and  public  involvement  in  addressing  it. 

4.  Copies  of  products  produced  by  the 
State  program  [e.g..  outreach  materials 
or  BMP  documents). 

The  Results  Workgroup  of  the  State/ 
EPA  Nonpoint  Source  Partnership  has 
discussed  ways  in  which  annual  reports 
can  be  written  and  presented  in  a 
manner  that  (analogous  to  contemporary' 
corporate  reports)  promotes  greater 
public  knowledge  and  understanding  of 
nonpoint  source  pollution  and  of  States' 
efforts  to  prevent  and  reduce  nonpoint 
source  pollution.  Several  States  have 
begun  to  do  so.  and  the  results  are 
promising  to  improve  communication 
with  both  the  public  and  decision- 
makers about  nonpoint  source 
pollution.  Possible  outputs  of  that 
workgroup  include  guidance,  suggested 
formats,  and  examples  of  such  annual 


reports.  Another  option  may  be  to  do  a 
separate  shorter,  reader-friendly  annual 
report  that  is  designed  specifically  for 
public  education.  EPA  encourages  all 
States  to  consider  how  their  annual 
reports  can  be  improved  in  terms  of 
content,  format,  presentation,  and  style 
to  enhance  public  support  for  their 
programs. 

c.  Financial  Status  Reports.  40  CFR 
section  31.41  (b)  requires  grantees  to 
submit  financial  status  reports  using 
Standard  Form  269  or  269(a)  to  report 
the  status  of  funds  under  each  grant.  At 
a  minimum,  States  should  submit 
financial  status  reports  annually.  Final 
financial  status  reports  are  due  within 
90  days  after  the  expiration  or 
termination  of  the  grant  agreement. 

2.  Reporting  Procedures  and  the  Grants 
Reporting  and  Tracking  System 

EPA  has  developed  a  computerized 
system,  which  States  and  EPA  Regions 
may  now  access  directly  on  the  World 
Wide  Web.  to  manage  and  report  data 
on  Section  319  grants.  This  system, 
known  as  Section  319  Grant  Reporting 
and  Tracking  System  (CRTS),  provides 
States  with  the  capability  to  fulfill  grant 
reporting  requirements  and  has  created 
a  database  of  nonpoint  source  program 
information  which  can  be  used  to 
enhance  State.  Regional,  and  national 
understanding  of  nonpoint  source 
projects  and  programs. 

States  are  required  to  use  GRTS  to 
report  the  specific  nationally  mandated 
data  elements  listed  in  Appendix  C. 
This  list  consists  of  information  needed 
by  EPA  and  the  States  tc  account 
successfully  to  Congress.  State 
legislatures,  and  the  public  for  our 
accomplishments  in  implementing  the 
national  nonpoint  source  program.  A 
memorandum.  Modifications  to 
Nonpoint  Source  Reporting 
Requirements  for  Section  319  Grants 
(September  27.  2001).  that  discusses 
each  of  the  mandated  data  elements  in 
detail,  as  well  as  other  improvements  to 
GRTS.  is  available  on  EPA's  Web  site  at 
h  ttp  ://n^vw.epa  .gov/owow/nps/ 
section319/grts.html. 

The  most  important  new  features  of 
the  modified  GRTS  are:  (1)  Precisely 
geo-locating  Section  319  projects:  (2) 
including  a  concise  summary  of  each 
project;  (3)  using  common  geo- 
locational  information  to  link  funded 
projects  to  improvements  in  waters 
quality  over  time,  which  will  be 
reported  through  EPA's  WATERS 
database  (which  includes  States'  305(b) 
and  303(d)  information):  and  (4) 
providing  information  on  reductions  in 
nonpoint  pollutant  loads.  The  new 
GRTS  assists  the  States  in  meeting  the 
load  reduction  reporting  requirements 


of  Section  319(h)(ll)  by  providing 
computer-based  tools  and  formats  that 
have  been  designed  to  simplif\'  the 
effort  as  much  as  possible. 

In  addition  to  these  mandated 
elements.  GRTS  has  the  capacity  to 
accept  a  great  deal  of  additional 
information  on  State  programs  and 
projects.  States  can.  if  they  choose, 
include  detailed  project  descriptions  or 
project  implementation  plans,  and 
attach  maps,  tables,  photographs,  and 
spreadsheets.  In  fact,  States  can  attach 
appropriate  portions  of  their  Section 
319(h)(ll)  annual  report  to  GRTS. 
Similarly,  States  can  provide  much  or 
all  of  the  information  needed  by  EPA 
Regions  to  make  annual  "satisfactory 
progress"  determinations  as  required  by 
Section  319(h)(8).  Finally,  due  to  its 
Web-enabled  format.  States  may  allow 
sub-State  organizations  that  receive 
Section  319  funds  to  directly  enter  data 
into  the  system,  thereby  reducing  the 
States'  own  reporting  burdens. 

Regions  are  encouraged  to  work  with 
their  States  to  design  reporting 
procedures  utilizing  GRTS  that  will 
promote  efficiency  and  eliminate 
duplication  of  work.  In  particular.  States 
are  encouraged  to  use  GRTS  to  submit 
grantee  performance  reports  pursuant  to 
40  CFR  31.40(b)(1).  States  are  also 
encouraged  to  use  GRTS'  project 
description,  project  evaluation,  and 
other  data  fields  for  more  complete  data 
management  and  project  reporting 
purposes.  In  addition,  the  Regions 
should  explore  ways  to  coordinate  and 
synchronize  the  submittal  of 
performance  reports  of  other  EPA 
programs  managed  within  the  same      = 
State  office  (e.g..  Section  106.  104(b), 
305(b)  and  604(b)). 

Since  GRTS  is  an  official  reporting 
vehicle  for  programs  or  projects 
conducted  by  States  under  Section 
319(h)  grants,  a  State's  cost  to  enter  data 
and  otherwise  utilize  GRTS  is  itself 
eligible  for  funding  under  Section  319. 
Regions  and  States  should  work  together 
to  ensure  that  the  States  are  provided 
sufficient  resources  in  their  Section  319 
grants  to  meet  these  reporting 
requirements  and  management  support 
needs.  Examples  of  GRTS  support  needs 
include:  providing  adequate  staff 
support;  purchasing  necessary 
equipment,  materials,  and  supplies 
(including  high-speed  data  switches  or 
other  links  that  enable  fast  and  efficient 
transfer  of  data  to  and  from  GRTS);  and 
attending  GRTS  conferences  and 
training, 

3.  STORET 

In  March  2003.  EPA  published 
"Elements  of  a  State  Water  Monitoring 
and  Assessment  Program"  (available  at 


http://v\'\\-\v. ppa.gov/owow/monitoring/ 
repguide.html).  The  document 
recommends  the  ten  basic  elements  of  a 
State  water  monitoring  program  One  of 
the  ten  elements  is  the  use  of  an 
accessible  electronic  data  system  for 
water  quality  that  meets  Slate/Federal 
geo-locational  standards  with  timely 
data  entry  and  public  access.  EPA's  new 
STORET  (STOrage  and  RETrieval) 
system  provides  an  accessible, 
nationwide  central  repository  of  water 
information  of  known  nuality 

In  the  future,  EPA  will  require  that  all 
States  use  STORET  either  directly  or 
indirectly  (e.g..  via  the  Central  Data 
Exchange  (CDX)  which  will  include  the 
Monitoring  Data  Standard).  For  States 
that  do  not  currently  operate  STORET, 
the  Elements  document  cited  above 
states  that  these  States'  monitoring 
strategies  should  provide  for  the  use  of 
STORET  as  soon  as  it  is  practicable.  In 
the  interim,  the  document  states  that 
States  should  store  their  assessment 
information  in  an  accessible  electronic 
database.  Consistent  with  this  approach. 
States  that  are  not  yet  prepared  to  use 
STORET  for  storage  of  data  generated  in 
the  development  and  implementation  of 
Section  319  watershed  projects  should 
in  the  interim  store  their  assessment  in 
an  accessible  electronic  database. 

EPA's  goal  is  that,  as  soon  as  possible, 
all  States  will  use  STORET  to  store  data 
generated  in  the  development  and 
implementation  of  Section  319 
w^atershed  pro^-cts.  STORET  broadly 
contains  water  quality  data  with  actual 
concentrations  of  pollutants  that  are 
measured  in  the  water  or  other  similar 
parameters  that  may  be  used,  such  as 
macroinvertebrate  counts.  Because 
STORET  is  publicly  accessible  and 
utilized  on  a  large  scale,  it  is  critical  that 
monitoring  data  from  all  EPA-funded 
projects  be  entered  into  STORET  so  that 
the  information  can  be  available  to  all 
interested  practitioners  Over  the  past 
decade  EPA  has  developed  a 
modernized  STORET  system  that  has 
improved  the  quality  of  entered  data 
(including  adding  biological  data)  and  is 
fully  interactive  and  more  user  friendly. 
For  more  infft-mation  on  STORET.  see 
http://v,'\nv. epa.gov/storet. 

4.  Reporting  and  Record-Keeping  for 
Sub-State  Organizations 

Just  as  the  grant  agreement  specifies 
outputs  and  milestones  to  be  achieved 
by  the  States.  States  should  assure  that 
agreements  with  sub-State  organizations 
specif\'  outputs,  milestones,  and 
reporting  and  record  keeping 
requirements  in  memoranda  of 
agreement,  contracts  or  other 
appropriate  documents.  As  indicated  in 
the  preceding  section.  States  may, 
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v.here  appropriate,  include  in  these 
agreements  a  provision  requiring  the 
sub-State  organization  to  enter  data  into 
STORET  and  CRTS  reporting 
worksheets  for  entry  into  CRTS. 

Where  a  sub-grantee  provides  a 
portion  of  the  State's  match,  the  State 
should  ensure  that  adequate  records  are 
kept  with  respect  to  that  portion.  40 
CFR  section  31.41(a)(2)  specifies  that 
grantees  shall  not  impose  more 
burdensome  requirements  on  sub- 
grantees  than  they  are  subject  to 
themselves. 

V.  Management  and  Oversight  of 
Section  319(h)  Grants 

EPA's  oversight  approach  will 
emphasize  cooperative  partnerships 
based  upon  EPA's  and  the  States' 
mutual  goal  of  implementing  dynamic 
and  effective  national  nonpoint  source 
programs  designed  to  achieve  and 
maintain  beneficial  uses  of  water.  The 
guidelines  established  in  a  new  joint 
performance  evaluation  process  will 
promote  continuous  monitoring 
throughout  the  life  of  projects  to  help 
ensure  the  mutual  understanding  of 
expectations  and  outputs  of  particular 
grants  (see  40  CFR  35.115  and  EPA 
Order  5700.6). 

In  conducting  its  oversight  activities. 
EPA  will  rely  to  a  significant  extent  on 
information  and  reports  provided  by  the 
State  as  well  as  data  entered  bv  the  State 
into  STORET  and  CRTS,  EPA  will 
review  this  information  and  then 
contact  the  States  if  EPA  needs 
additional  information.  In  addition  to 
reviewing  the  State's  reports.  EPA  or  the 
State  should  endeavor  to  meet  at  least 
annually  to  discuss  the  State's  progress 
in  implementing  its  program. 

Of  primary  importcuice  is  the 
discussion  of  State  progress  in 
developing  and  implementing 
watershed-based  plans  and  achieving 
results  from  these  implementation 
activities.  To  the  extent  relevant  and 
appropriate  to  fully  evaluating  this 
progress,  Regions  should  review  at  least 
some  of  the  State's  watershed-based 
plans  and  discuss  both  their  strengths 
and  weaknesses  with  the  State.  Regions 
should  also  review  and  discuss  with  the 
State  the  rate  of  progress  in  successfully 
implementing  these  plans. 

EPA  and  the  State  should  also  discuss 
ways  in  which  EPA  can  better  assist  the 
State  during  the  forthcoming  year  in 
implementing  the  State's  program. 
Types  of  assistance  to  be  considered 
include:  support  for  State  efforts  to 
assess  water  quality  problems:  support 
for  State  design  and  implementation  of 
watershed-based  plans;  technical 
assistance  to  help  the  State  monitor  the 
progress  and  results  of  watershed 


projects:  and  assistance  in  the 
development  of  outreach  tools. 

When  evaluation  results  show  that 
grant  and  contract  provisions  have  not 
been  substantially  achieved,  the  State 
and  Region  should  work  cooperatively 
to  take  corrective  action.  If  performance 
or  the  results  achieved  by  the  State  are 
poor,  the  Region  may  be  required  to 
determine  that  the  State  has  not  made 
"satisfactory  progress"  under  Section 
319(h)(8)  and  to  deny  the  State's  grant 
application  the  following  year.  As 
discussed  above,  one  particular  area  of 
importance  for  Regional  determination 
is  whether  States  have  made  satisfactory 
progress  in  addressing  their  impaired 
waters  through  the  development  and 
implementation  of  watershed-based 
plan.  Other  forms  of  corrective  action 
are  described  at  40  CFR  31.43. 

When  a  State  lead  nonpoint  source 
agency  is  providing  EPA  grant  funds  to 
other  State  or  local  agencies  to  carry  out 
the  terms  of  a  nonpoint  source  grant,  the 
lead  agency  remains  responsible  for  all 
outputs  in  its  Section  319(h)  work 
program.  Thus,  if  a  local  agency  has 
difficulties  performing  particular 
funded  activities,  the  Region  should 
work  with  the  State  lead  agency  to 
resolve  the  problem. 

Periodic  Reviews 

Using  its  'feedback  loop"  established 
in  States"  upgraded  nonpoint  source 
management  programs,  the  State  should 
periodically  review  and  evaluate  its 
nonpoint  source  management  program 
[i.e.,  ever}-  five  years).  Using 
environmental  and  functional  measures 
of  success,  the  State  will  assess  the  goals 
and  objectives  of  the  nonpoint  source 
management  program,  and  revise  the 
program  as  appropriate,  in  light  of  its 
review. 

\'I.  Grants  to  Indian  Tribes 

These  guidelines  are  not  specifically 
directed  to  Tribal  nonpoint  source 
management  programs.  Given  the 
differing  statutory'  provisions  and 
approaches  applicable  to  Tribal 
programs.  EPA  publishes  separate 
nonpoint  source  guidance  for  Tribes. 
However,  we  present  a  brief  over\'iew 
below.  For  detailed  information  about 
Tribal  nonpoint  source  programs,  we 
recommend  referring  to  the  Tribal 
Nonpoint  Source  Planning  Handbook 
(EPA-841-B-9 7-004,  August  1997)  as 
well  as  additional  guidance  documents 
written  for  Tribal  nonpoint  source 
programs  that  are  located  at  bttp:// 
w\\-w. epa.gov/owow/nps/tribal. html. 

Tribes,  like  States,  must  have  EPA- 
approved  nonpoint  source  assessments 
and  management  programs  (as  well  as 
approval  for  treatment  in  a  similar 
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manner  as  a  State)  in  order  to  be  eligible 
for  Section  319(h)  grants.  EPA  is  very 
pleased  that  to  date,  more  than  80 
Tribes,  comprising  over  70%  of  all 
Indian  countr>-,  have  approved  nonpoint 
source  assessments  and  management 
programs.  EPA  encourages  other  Tribes 
that  have  significant  nonpoint  source 
pollution  problems  to  similarly  develop 
assessments  and  programs  that  focus  on 
their  highest  priority  nonpoint  source 
problems.  While  Section  319  funds  may 
not  be  used  to  develop  nonpoint  source 
assessments  and  management  programs, 
other  EPA  funding  programs  are 
available  to  Tribes  to  develop  nonpoint 
source  assessment  reports  and 
management  programs.  Technical 
assistance  with  the  development  of 
assessment  and  management  programs 
is  available  from  EPA. 

Section  518(f)  states  that  the 
Administrator  may  reserve  for  Indian 
Tribes  treated  similarly  to  States  not 
more  than  one-third  of  one  percent  of 
the  amount  appropriated  for  any  fiscal 
year  under  Section  319(j)  for  Sections 
319(h)  and  (i).  In  each  of  the  Fiscal 
Years  2000-2003.  Congress  has 
authorized  EPA  to  exceed  the  1/3% 
limitation  and  EPA  has  done  so.  EPA 
will  annually  inform  the  Tribes  as  to  the 
amount  of  funding  that  is  available  for 
the  forthcoming  year.  To  be  eligible  for 
Section  319  nonpoint  source  grants. 
Tribes  must  meet  the  requirements  in 
Section  518(e)  of  the  Clean  Water  Act. 
as  well  as  applicable  provisions  of 
EPA's  general  grant  regulations  in  40 
CFR  parts  31  and  35. 

Inciian  Tribes  are  required  to  meet  the 
40  percent  matching  and  maintenance- 
of-effort  requirements  under  Section 
319(h);  however,  if  a  Tribe  can 
demonstrate  financial  cause,  its  match 
requirement  may  be  reduced  to  10 
percent,  with  the  Federal  share  of 
Section  319(h)  funds  increased  to  90 
percent.  In  addition.  Tribes,  like  States, 
mav  use  in-kind  contributions  to  meet 
matching  requirements. 

VII.  Waiver  Process 

Circumstances  may  arise  in  which  a 
State  believes  it  is  required  to  develop 
and  submit  a  work  plan  for  a  particular 
vear  that  fails  to  meet  one  or  more 
requirements  in  these  guidelines.  If  such 
circumstances  arise,  and  the  State 
believes  the  circumstances  justify  a 
waiver  from  one  or  more  requirements 
in  these  guidelines,  the  State  may 
submit  a  request  for  a  waiver  to  EPA's 
Regional  Water  Division  Director.  The 
request  should  identify  the  requirement 
from  which  a  waiver  is  requested:  the 
circumstances  requiring  the  waiver;  a 
description  of  the  activities  and  projects 
that  the  State  will  be  implementing  in 


lieu  of  those  required  by  these 
guidelines;  and  a  commitment  to  adhere 
to  the  guidelines  to  the  greatest  extent 
possible.  The  Regional  Division  Director 
may  approve  the  waiver  for  the  year 
requested  with  the  concurrence  of  the 
Director  of  the  Assessment  and 
Watershed  Protection  Division  (a 
division  of  the  Office  of  Water  in  EPA 
Headquarters). 

This  waiver  process  applies  only  to 
the  requirements  established  by  these 
guidelines;  it  does  not  apply  to  any 
statutory  or  regulatory  requirements 
reiterated  in  these  guidelines.  In 
addition,  this  process  is  not  required  for 
any  Regional  authorization  of  the  use  of 
more  than  20%  of  incremental  funds  to 
develop  watershed-based  plans  as 
discussed  earlier  in  these  guidelines  in 
Section  III.B. 

Appendix  A — Measures  and  Indicators 
of  Progress  and  Success 

To  measure  the  progress  and  success  of 
their  nonpoint  source  programs,  States  will 
generally  need  to  use  at  least  three  sets  of 
measures.  These  include  measures  to 
indicate  prog-ess  towards:  (1)  The  State's 
overall  water  quality  vision  of  achieving  and 
maintaining  beneficial  uses  of  water;  (2)  the 
long-term  goals  set  by  the  State  in  its  program 
[e.g..  successfully  completing  the 
implementation  of  a  watershed-based  plan 
and  achieving  water  quality  standards,  or 
installing  appropriate  technologies  at  all 
animal  wastfl  facilities  that  need  to  be 
upgraded  within  a  watershed):  and  (3)  the 
shorter-term  goals  and  objectives  set  by  the 
State  (e.g.,  successfully  demonstrating  a 
particular  technology). 

The  following  list  illustrates  measures  and 
indicators  which  States  may  choose  from  or 
add  to  that  will  help  the  States  and  the 
public  measure  the  progress  and  success  of 
their  programs.  States  may  identify  and  use 
other  measures  and  indicators  that  are  most 
relevant  to  their  nonpoint  source  problems, 
programs,  aad  projects.  However,  States  must 
report  on  at  least  the  three  measures  of 
progress  that  are  identified  in  Section 
319(h)(ll)  (i.e.,  implementation  milestones, 
available  information  on  reductions  in 
nonpoint  source  pollutant  loadings,  and 
available  information  on  improvements  in 
water  quality). 

Well-designed  State  programs  will  usually 
include  several  appropriate  measures  and 
indicators  from  each  of  the  categories  set 
forth  below  for  each  of  their  projects  or 
program  activities.  For  overall  program  status 
and  trends.  States  will  generally  include 
measure  l.A.  below  as  part  of  their  Section 
305(b)  reports. 

The  categories  below  are  approaches  which 
have  been  successfully  used  as  water-quality 
and  implementation  measures  and 
indicators,  as  well  as  measures  of  enhanced 
public  education,  awareness  and  action. 
They  are  presented  as  examples,  not 
requirements,  and  should  be  used  as  starting 
points  for  discussion. 


;    Water  Quality  Improvement  From 
Nonpoint  Source  Controls 

a.  Number  (or  percentage)  of  river/stream 
miles,  lake  acres,  and  estuarine  and  coastal 
square  miles  that  fully  meet  all  water  quality 
standards. 

b.  Number  (or  percentage)  of  river/stream 
miles,  lake  acres,  and  estuarine  and  coastal 
square  miles  that  come  into  compliance  with 
one  or  more  designated  uses  (e.g..  a  river 
segment  that  is  neither  fishable  nor 
swimmable  becomes  fishable),  or  with  one  or 
more  numeric  water  quality  standard  [e.g., 
achieves  a  standard  for  phosphorus  while 
continuing  to  exceed  a  standard  for  nitrogen). 

c.  Demonstrable  improvements  in  relevant 
surface  and  ground  water  quality  parameters. 

d.  Demonstrable  improvements  in 
biological  or  physical  parameters  (e.g., 
increase  in  diverse  fish  or  macroinvertebrate 
populations,  or  improved  riparian  areas  or 
other  measures  of  habitat). 

e.  Opening  of  previouslv  closed  shellfish 
beds. 

f.  Lifting  of  fish  consumption  advisories. 

g.  Prevention  of  new  impairments  (e.g,.. 
number  of  river  miles  removed  from  the 
"threatened"  lists,  or  number  of  miles  of 
high-quality  waters  protected). 

2  Nonpoint  Source  Pollutant  Lnnd  Reduction 

a.  Reductions  in  pollutant  loadings  (e.g..  by 
pounds  or  percentage)  from  nonpoint  sources 
in  watersheds  of  impaired/threatened  waters. 

b.  Reductions  in  pollutant  loadings  (e.g..  by 
pounds  or  percentage)  from  nonpoint  sources 
in  high-priority  watersheds  identified  by  the 
State. 

c.  State-wide  reduction  in  pollutant 
loadings  from  nonpoint  sources. 

d.  In  the  case  of  nonpoint  source  pollution 
which  may  result  from  activities  conducted 
in  the  future,  prevention  or  minimization  of 
new  loadings,  and/or  offset  of  new  loadings 
by  reductions  from  existing  sources. 

e.  Reductions  in  frequencies,  or  prevention  . 
of  increases,  of  peak  flows  in  developing  or 
developed  areas. 

3.  Implementation  of  Nonpoint  Source 
Controls 

a.  Number  of  measures  implemented  in 
watersheds  of  impaired/threatened  waters 
(e.g..  number  of  on-the-ground  practices 
implemented  that  reflect,  for  example,  the 
"best  practicable  '  approach  to  solve  the 
identified  problem.) 

b.  Percentage  of  "needed  '  measures 
implemented  in  watersheds  of  impaired/ 
tlireatened  waters  [e.g..  where  watershed 
analysis  has  shown  the  need  to  implement 
measures  at  20  sites,  annual  progress  in 
implementing  a  watershed  project  can  be 
shown  by  the  number  of  BMPs  installed). 

c.  Combination  of  2.b  and  3.b. 

d.  Number  of  approved  or  certified  plans 
(e.g..  written  to  address  erosion  and  sediment 
control,  storm  water,  nutrient  management, 
or  pest  management). 

e.  Percent  of  the  watershed(s)  covered  by 
plans  described  in  item  3d. 

i.  Percent  of  facilities  covered  by  plans 
described  in  item  3d. 

g.  Statisticallv-based  survey  of 
implementation  rates  (e.g.,  results  of  State- 
approved  BMP  use  and  effectiveness 
surveys). 
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h.  Percent  of  priority  ground  water 
addressed  by  nonpoint  source  controls. 

4.  Public  Education.  Awarent^ss.  and  Action 

a.  Participation  rates  in  education 
programs  specifically  directed  to  solving 
particular  nonpoint  source  pollution 
problems, 

b.  Statistically-based  survey  of  public 
avk-areness.  knowledge,  and  action  to  measure 
changes  in  attitudes  and  action  over  time. 

c.  Participation  rates  in  various  nonpoint 
source  activities,  such  as  citizen  monitoring 
and  watershed  resource  restoration  activities. 

d.  Participation  rates  in  various  public 
awareness  and  education  efforts. 

Appendix  B — Generic  Grant  Condition 
Establishing  State  Reporting 
Requirements 

The  recipient  (name  of  State  lead  nonpoint 
source  agency]  agrees  to  comply  with  all 
reporting  requirements  required  by  EPA 
regulation  and  Sections  319(h)(10)  and  (11) 
of  the  Clean  Water  Act.  All  reporting 
information  will  be  submitted  according  to 
the  schedule(s)  required  in  40  CFR  parts  31 
and  3.5- regulations  and  in  the  "N'onpoint 
Source  Program  and  Grants  C^uidelines"  or  as 
subsequently  amended.  The  three  basic 
reporting  categories  include:  Grantee 
Performance  Reports  |40  CP'R.  part 
31.40(b)(1)];  Nonpoint  Source  Progress 
Reports  |CWA.  Section  319(h]{n)l:  and 
Financial  Status  Reports  [40  CFR.  part 
31.41(b)]. 

The  recipient  agrees  to  use  the  .Agency's 
Grants  Reporting  and  Tracking  System 
(CRTS)  to  provide  all  nationally  mandated 


data  elements  listed  in  .'Appendix  C  of  the 
nonpoint  source  program  and  grants 
guidelines. 

Failure  to  comply  with  the  above 
referenced  reporting  requirements  may  result 
in  a  disruption  of  grantee  funding  and/or 
early  termination  of  the  grant  agreement  in 
accordance  with  40  CFR  pari  31  43 

Appendix  C — Nationally  Mandated 
Data  Elements  I'nder  Section  319 
Grants  Reporting  and  Tracking  System 
(GRTSj* 

Following  is  a  list  of  mandated  reporting 
elements  for  State  Section  319  Programs: 

1.  Project  Identification 

MPS  Program  or  Project  Title 
MPS  Category  (choose  from  list) 

a.  Primary  Category  {e.g..  agriculture, 
silviculture,  or  hydrologic  modification) 

b.  Secondary  Category  of  Pollution  [e.g., 
non-irrigated  crop  production,  road 
construction/maintenance,  or  riparian 
area  degradation) 

NPS  Functional  Category  (choose  from  list) 
NPS  VVaterbodv  Tvpe  (choose  from  list) 
NPS  Stream  Reach  Code  (linked  to  WATERS 
for  easy  on-line  identification;  for 
estuaries,  latitude/longitude  are  used  in 
lieu  of  a  stream  reach  code) 
Pollutant  Type  (choose  from  list) 
TMDL  Check-off  (identifying  projects  that 
consist  of  the  development  of  a  NPS 
TMDL,  the  development  of  a  watershed- 
based  plan  to  implement  a  TMDL;  or  the 
actual  implementation  of  such  a  plan) 
Clean  Lakes  check-off  boxes  (yes/no,  and  if 
yes,  3  follow-up  questions) 

Factors  in  Planning  Target  Formula 


2.  Project  Description 

Best  Management  Practices  (choose  from  list, 

or  enter  a  new  one  if  not  listed) 
Pollutant  Type  (choose  from  list) 
Project  Description  (text  field  with  template 
provided) 

3.  Accounting  for  Results  on  the  Ground 

a.  Load  Reductions  for  Projects  Designed  to 

Reduce  Nutrients  and/or  Sediment 

•  Identify  Lf  project  is  a  BMP 
implementation  project  for  nutrients  or 
sediment 

•  If  so.  provide  an  estimate  of  sediment 
and/or  nutrient  load  reductions 

•  State  whether  estimate  is  based  on 
monitoring  or  modeling 

•  Name  of  model 

b.  Wetlands/Streambanks/Shorelines: 

Account  for  feet  of  streambanks/ 
shorelines  restored  or  protected,  and 
acres  of  wetlands  restored  or  protected 

4.  Accounting  for  Expenditures  of  Funds  and 
Implementation  of  Programs  and  Projects 

NPS  Budget  319(h)  Funds 

Number  of  State  Employees  (FTEs)  supported 
by  319(h)  Funds  Under  this  Grant 

Amount  of  319(h)  Funds  Allocated  to  Sub- 
State  Recipients  Under  this  Grant 

NPS  Program  or  Project  Start  Code/Date 

NPS  Program  or  Project  Completion  Code/ 
Date 

Estimated  expenditure  breakdown  for  main 
source  categories  after  project  is 
completed 

Appendix  D 


Factor 


Data  source 


I.  Statutory  set-aside  for  Indian  Tribes  §106  allocation  formula 

II.  Other:  1 

Minimum  amount  for  the  States  and     N.A    

Terntones 


1988  Section  305(b)  Report 


Population  .. 


Cropland  Acreage 


Pasture  &  Rangeland  Acreage 


1988  Draft- 10  89 


1980  Census  

1987  Census  (est ) 

1987  Ag  Census  

1987  NRI  Data 

1980  Census  Data 

1986  ASIWPCA  NPS  Report 


1987  Ag  Census 


Forest  Harvest  Acreage EPA 


Wellhead  Protection  Areas 


Critical  Aquatic  Habitats 


Wellhead  Protection  Program 

Allotment 

Fonnula — EPA 


Dahl.  TE  1990  Wetland  Losses  in  the 
United  States  1970s  1980s  U  S  Dept. 
of  the  Intenor,  Ftsh  &  Wildlife  Service, 
Washington,  DC 


Weighting 


Rationale 


0  0033     §  518(f). 

0.2643  All  States.  DC  and  terntones  receive 
funds  to  institutionalize  NPS  control  ac- 
tivities &  program 
N.A  National  data  used  to  determine  the 
weighting  factors  for  ag.  urban  mining. 
&  forestry  as  indicated  below. 

0.2861  Factors  include  State  fraction  of  national 
I  population  population  density  and 
'       population  growth 

0  1581  Cropland  is  used  as  a  surrogate  tor  sedi- 
ment ana  nutnent  problems  which  ac- 
count for  about  85'=c  of  ag  NPS  prob- 
lems Modeling  approach  based  partly 
on  1986  ASIWPCA  national  data 

0  0205     Animal    units    &    animal    units'farm    acre 
;      used  as  surrogate  for  BOD  &  bactena 
P'-obiems.  which  account  for  about  11% 
of  the  ag  NPS  problem 

0.0429  Acreage  of  pnvate  &  Federal  forest  har- 
vested annually 

0.1135  Factors  include  relative  nsk  to  ground 
water  number  of  people  potentially  im- 
pacted, number  of  wellheads  to  be  pro- 
tected &  size  of  States 

0.0500  State  share  of  total  wetland  acreage  is  a 
meaningful  surrogate  for  cntical  aquatic 
habitat  since  it  covers  both  fresh  and 
saline  waters 
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Factors  in  Planning  Target  Formula— Continued 


Factor 


Data  source 


Weighting 


Rationale 


Ottier  Use  Impact— 31 9(a; 

Mining  

Pesticides 


N/A  

1987  NRI  1 

1980  RCA  Appraisal 

1987  NRI  

1 986  National  Pesticide 
Usage  Data  Base,  RFF  &  EPA 


N/A  '  All  NPS  factors  for  ag,  urban,  forestry  & 
mining  are  based  upon  land-based  ac- 
tivities, ttierefore  addressing  impaired  & 
threatened  waters. 

0.0572  State's  fraction  of  mined  acres  as  surro- 
gate for  mining. 

0.0074  Amount  &  rate  of  application  of  active  in- 
gredients for  pesticides  recommended 
for  inclusion  in  EPA's  National  Pes- 
ticide Survey. 


*  The  weighting  for  "Other  Factors'  is  based  on  the  allocation  after  National  set-asides  have  been  subtracted  from  the  total  appropnated  funds. 
As  a  result,  the  sum  of  the  weighting  for  'Other  Factors    is  unity. 
Note:  These  factors  are  unchanged  from  EPA's  current  formula. 


Appendix  E 

State-by-State  Section  319  Allocation 

This  Appendix  sets  forth,  for  each  State,  its 
percentage  of  the  total  allocation  of  Section 
319  dollars  each  year.  To  calculate  the 
allocation  provided  to  a  particular  State  in  a 
particular  year,  do  the  following: 

1.  Begin  with  the  total  .319  funding 
appropriated  bv  Congress  for  the  vear  in 
question 

2.  Subtract  at  least  1/3%  of  the  total  319 
appropriation  for  distribution  to  Indian 
Tribes.  (The  Clean  Water  .-Kct  allows  EP.-\  to 
provide  only  up  to  one-third  of  one  percent 
of  the  total  319  appropriation  to  Tribes. 
However,  for  each  of  the  past  several  years. 
Congress  has  removed  that  limitation  for  the 
year  in  question,  and  EPA  has  provided  thai 
$6  million  of  the  total  319  appropriation 
should  be  distributed  to  eligible  Tribes.  Since 
this  depends  on  annual  congressional 
appropriations  language,  the  annual 
allocation  of  Section  319  funds  to  Indian 
Tribes  cannot  be  reliably  predicted.) 

3.  Multiply  the  funds  remaining  after  step 
#2  by  the  applicable  State  percentage  below 

Percentage 

Region  15 

Connecticut 0.98 

Maine  1,17 

Massachusetts  1.36 

New  Hampshire  -  0.76 

Rhode  Island  0.68 

Vermont  0  74 

Region  2 

New  Jersey 1,67 

New  York  3,40 

Puerto  Rico  0,56 

Virgin  Islands  0  27 

Region  3 

Delaware 0.72 

Dist,  Of  Col 0.63 

Maryland  1.34 

Pennsylvania  2.95 

Virginia  1.97 

West  Virginia  1.10 

Region  4 

Alabama "       1.96 

Florida  3.92 

Georgia  2.34 

Kentucky  1.71 

Mississippi  1,92 

N,  Carolina 2.33 

S.  Carolina 1  56 


Tennessee  

Region  5 

Illinois  

Indiana  

Michigan   

Minnesota  

Ohio  

Wisconsin 

Region  6 

Arkansas  

Louisiana  

New  Mexico  

Oklahoma  

Texas  

Region  7 

Iowa  

Kansas  . 
Missoun 
Nebraska 


Percentage 


r 


Colorado 
Montana  . 
N   Dakota 
S  Dakota 

Utah  J. 

Wyoming 


Region  8 


Region  9 


Anzona 

California  ,, 

Hawaii  j. 

Nevada  ..., 

Am  Samoa  

Guam  

Mananas  

Region  10 

Alaska 

Idaho 

Oregon  

Washington  


1,59 


4,12 

2.25 

2,93 

3,46 

3,04 

259 

1.97 

2,44 

1,22 

1.58 

4.75 

2.29 

1,85 

2,31 

1,82 

1.27 

1,33 

242 

1,64 

0,92 

0,98 

1  64 

5.34 

0,77 

0,85 

0,27 

0.27 

0.27 

1.22 

1,24 

1,39 

1.92 

Appendix  F — Generic  Grant  Condition 
Regarding  Watershed-Based  Plans 

The  recipient  (name  of  State  lead  nonpoini 
source  agency]  has  received  a  grant  to 
implement  one  or  more  watershed-based 
plans.  The  recipient  shall  complete  the 
development  of  a  watershed-based  plan, 
including  all  of  the  information  required  by 
elements  (a) — (i)  in  Section  III,  D  of  these 
guidelines  ("Watershed-Based  Plans"),  prior 
to  beginning  to  implement  it  with  Section 
319  funds. 

Upon  request  by  EPA,  the  recipient  [name 
of  State  lead  nonpoint  source  agency]  shall 


provide  a  copy  of  any  watershed-based  plan 
funded  under  Section  319  as  well  as  any 
available  information  regarding  the  status  of 
implementation  activities  and  results, 
including  but  not  limited  to  any  reports  on 
BMPs  implemented:  319  funds  expended: 
contributions  of  funds  by  other  sources  to 
assist  in  implementation  of  the  watershed- 
based  plans  (to  the  extent  this  information  is 
readily  available  to  the  State);  results 
achieved;  and  other  relevant  and  appropriate 
information. 

[FR  Doc,  03-26755  Filed  ll>-22-03:  8:45  am] 
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EXPORT-IMPORT  BANK 

[Public  Notice  56] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Export-Import  Banlc,  as  a 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
.Act  of  1995. 

DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  requests  for 
additional  information  to  Angela 
Beckman,  Export-Import  Bank  of  the 
U.S..  811  Vermont  Avenue,  NW., 
Washington.  DC  20571,  (202)  565-3418. 
Direct  comments  to  David  Rostker, 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  NEOB  Room  10202, 
Washington.  DC  20503,  (202)  395-3897. 
SUPPLEMENTARY  INFORMATION: 
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Titles  and  Form  Numbers: 
Application  for  Medium-Term 
Insurance  or  Guarantee  EIB  Form  03-02 

OMB  Number  New. 

Type  of  Review:  New  collection. 

i\'eed  and  l'se:The  intnrmatuin 
requested  enables  the  applicant  tu 
provide  Ex-lm  Bank  with  the 
information  necessar\'  to  obtain 
legislatively  required  assurance  nf 


repayment  and  fulfills  other  statutory 
requirements.  The  form  encompasses 

mpdium-term  financial  t^uaraiitee^  .iiid 
insurance  polic  k^v 

AMeftt'd  Pul'!i(    It  affects  ail  entitle:- 
iiucK  t.(i  in  tht^  I'xpiirt  of  U.S.  goods  ami 
services,  mcliidinij  i-xpnrtcr^.  liank^ 
insurance  brokt-r^  .ind  iK^ivjiriuM  or 


state  and  local  gov<rnriHRt> 

facilitatcir*; 


"g 


Estimated  Annual  Respondents:  989. 
Estimated  Time  Per  Respondent:  \ 

Estimated  Annual  Burden:  989. 

Frequency  of  Reporting  or  Use: 
Aj)plications  submitted  one  time. 

;)rtted   October  17.  2003. 
Solomon  Bush. 
Agency  Clearance  Officer. 

BILLING  CODE   669(.  v^    W 
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Export-Import  Bi^nk 
of  the  I  niteil  States 


APPLICATION 

FOR  MFJ)Il  M-TERM 

INSL  RANC  E  OR  GUARANTEE 


This  application  is  to  be  used  for  insurance  and  guarantee  transactions  with  financed  amounts  of  $10  milhon  or  less 
(excluding  financed  premium)  and  repayment  terms  between  eighteen  months  and  seven  years.  Applications  for  other 
Ex-lm  Bank  products  can  be  found  on  Ex-Im  Bank's  web  site  under  the    .Apply"  section. 


Additional  information  on  how  to  appK  for  Ev-lrn  Bank  MtdiunvTerrn  Insurance  or  Guarantees  can  be  found  at  Ex-lm 
Bank's  web  site  http://ww\v.exim.gov/tools/hov*   to  appU.html. 

Send  this  application  to  Ex-lm  Bank.  81 1  \ermont  .Avenue.  NW,  Washington,  f).C  20571.  Ex-lm  Bank  will  also  accept 
e-mailed  PDF  and  faxed  applications    Ex-lm  Bank  will  not  require  the  originals  of  these  applications  to  be  mailed.  Please 
note  the  applications  must  be  PDF  scans  of  original  applications  and  all  required  application  attachments.  (Fax  number 
202.565  3380,  e-mail  exim.applicationsfa  exim.gov  ) 


APPLICATION  FORM 


1      FIN  \NTIN(,  IMM-  RFOl  1  sHO 


A.  Product 


J  insurance 
_J  Guarantee 


B    Conversion  of  a  preliminarv  commitment  or  a  Letter  of  interest 


J  No 


U  Yes    The  Ex-lm  Bank  reference  number  is: 


C.  Resubmission     J  Check  if  this  is  a  resubmission  of  an  application  that  was  previously  deemed  incomplete  or  was 

withdraw n  for  other  reasons.  The  Ex-lm  Bank  reference  number  is: 

D.  Renewal         J  CGf   (Credit  Guarantee  Facility) 

_i   MTR  ( Med :um-tenr:  Repetitive  Insurance  Policy) 

:.    I'\RII(  li»ANTS: 

Applicant 

Applicant  name. 
Contact  person: 
'     Position  title: 
Street  address: 

City:  State/Province; 

Country: 

Number  of  employees: 
Applicant's  role  in  the  transaction    J   exponc    J   buyer/  borrower    J    lender 
Primary  contact  point  tor  hx-lm  BanK  inquiries  on  this  transaction        J  exporter  J  broker  (insurance  only)  _1  lender 

This  application  is  a*J  supplier  credit  or  a  J  bL>cr  credit. 


Uuns  #: 
Phone  #: 
Fax#: 
E-mail: 

Nine-digit  zip  code: 
Taxpa>er  ID  -: 
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Broker  (Insurance  Only) 

If  none,  insen  "none  " 
Name  of  Broker; 
Contact  person; 


-a\  ^: 


Kx-im  BanK  Broker  =; 

f'honc  - 

L-Mail; 


Exporter    The  exporter  is  the  L  S  entit\  thai  contravt> -a  iih  the  hu^er  ;^t  !;i;;  ^ale  I't  the  i    ^  g>.>oos  and  ser\  ices. 
J      Check  if  the  exporter  \>  the  appii>.ant    <Jtheru;se.  vO;Tip!ete  the  .ntomation  below  for  each 

exporter,  inviuding  arKiilar\  ser\ice  prcA  iders. 


Exporter  name; 

Contact  person: 

Position  title 

Street  address: 

Cit> 

Taxpayer  ID  =; 

Number  of  employees; 


State  Province: 


nuns#: 
Ph;.ne#: 
hax  n: 
E-mail: 

Nine  Jit'it  7''V  ^otifi 


Supplier     The  supph'er  is  the  U.S.  compan>  that  manufactures  the  eoods  and  or  perforn^iS  the  -e".  ,.es  to  be  expire. 
J       Check  if  the  supplier  is  aiso  the  exporter     UthcPAise,  complete  the  informal  ,■:  hcl.''Vi.  f>r  ea^n 
supplier,  including  anciliarx  service  pro\  iders. 


Supplier  name: 
Contact  person: 
Position  title. 
Street  address; 
City; 

Taxpayer  ID  ~: 
Number  of  empioxees. 


State  Prox  in.;e: 


Duns«: 

Pnone  -; 

kix  ~\ 

F-ma;! 

Nine  dicii  Zip  codi 


Borrower    Fhe  borrower  is  the  entitx  tr.a:  agrees  i.-  repj>  the  loan 

J      Check  if  the  borro-^er  is  the  applicant.    If  n.;;.  compiCte  the  information  beivvv 


Borrower  name: 
Contact  person; 
Position  title 
Street  address; 
City 
Taxpayer  ID  -: 


State  Pr, 


n  mce: 


Duns  #: 
Phone  - 
[■ax  »: 
F-mai! 
Postal  code 
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Guarantor.    The  guarantor  is  the  person  or  entit>  that  agrees  to  repay  the  credit  if  the  borrower  does  not.  Refer  to 

the  medium-term  credit  standards(at  http://www.exim. gov/tools/medium-termcreditstandards.doc)to 

determine  in  what  situations  personal  or  corporate  guarantors  are  required  for  medium  term  transactions. 
Complete  the  information  below  for  each  guarantor  if  a  guarantor  is  offered  or  required. 


Guarantor  name: 
Contact  person. 
Position  title: 
Street  address 
City: 


State/Province 


Duns  #: 
Phone  #: 

Fax  tf: 
E-mail: 
Postal  code: 


\ 


Buyer.  The  buyer  is  the  entity  that  contracts  with  the  exporter  for  the  purchase  of  the  U.S.  goods  and  services. 

Check  if  the  buyer  is  also  the  J  borrower  or  J  guarantor    Otherwise,  complete  the  information  below. 


Buyer  name: 
Contact  person: 
Position  title 
Street  address: 
City: 
Country: 


StatcProvince: 


t 


Duns  #: 
Phone  #: 
Fax#: 
E-mail: 
Postal  code: 


End-user.       The  end-user  is  the  foreign  entity  that  uses  the  US.  goods  and  services. 

Check  if  end-user  is  also  the    J  borrower  or    J  guarantor  or    J  buyer  Otherwise,  complete  the 
information  below 


End-user  name: 
Contact  person: 
Position  title: 
Street  address: 
City: 
Country: 


L 


State/Province: 


Duns  #: 
Phone  #: 
Fax#: 
E-mail: 
Postal  code: 


Lender.      The  lender  is  the  company  that  extends  the  Ex-lm  Bank  guaranteed  or  insured  loan  to  the  Boixower. 
Check  if  the  lender  is  the    J  applicant    Otherwise,  complete  the  information  below. 


Lender  name: 
Contact  person: 
Position  title: 
Street  address: 
City: 
Country: 


Duns  #: 


State/Province 


MGA#  (Guarantees  only) 
Phone  #: 

Fa.x  #:  

E-mail: 

Nine  digit  zip  code: 
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3.  1)1  lAlI.S  OF  (()\  I  U\(.l    RKQl  KSlJ.I) 

A.  Coverage  Tv'pe    J  Comprehensive  Risk 

-I  Political  Risk  Onl> 

B.  Special  Features  Requested 

Check  the  boxes  tor  the  coverage  that  jppiv  w  the  transactkir 
coverage  on  hx-im  Bank''<  weh  site  as  noted  heiow    Ccimpiei 


\":e'A  ;nc  tac;  sheets  describing  the 
e  and  atla^h  tne  requested  torm^ 


Pre-shipment  cover 
Attachmenl  II  -  Pn--shipmenl 
Quesliunnaire  required 


L  sed  Equipment 
Atiuchmeni  E  required 
http://ww\».e\im.gov/proucts.' 
policies/usedequip.html 


j  Local  Cost  Support 
http://ww"w.exim.gov7products/ 
policies/local_cost.html 


Ancillarv  Service  Fees 

http://>\"W"v\.e\iiT>.gov/products/ 

ebd-m-13.html 


Foreign  Currencv  Guarantee 
(specifv  currencv)  


http://wHw.exim.gov/productsy 
guarantee/foreigncurr.html 


Credit  Guarantee  Facilitv 

http://www.exim.gov/products/ 

credit_guar.html 


J  Nuclear 

http://www.exim.gov/products/ 
policies/nuclear/envnucp.html 

In  addition  Nuclear-screening 
document  must  be  submined 
with  application. 


Finance  Lease  Structure 

http://w"ww.exim.gov7producls/ 

insurance/leasing.html 


Co-Financing  with  Poreign 
r\p<:-n  Credit  -Xgcncv 
Allu^  hnn m  ti  r^^u.rtJ 
http://www.exim.gov/pub/ 
txt'95- 10aph.doc 


Environmental  Exoons  Proizram 
http://w>»^. exim.gov /products/ 
special/environmenthtm! 


Mihtarv    Securitx    Police 
http:/  www.exim.gov/products, 
policies-militarv.html 


Other 


4.  IRANSACTION  l)KS(  KIP  I  l(  )N 

a)    Ex-lm  Bank  requests  that  each  exporter  till  out  and  attach  a  Content  Repon  detailing  the  goods  and  services  being 
exported.   The  content  report  is  located  at  www.e\im.gov/pub''txt.'ebd-m-58.doc   l!  the  content  report! si  are  not  being 
submitted  at  this  time,  till  out  the  following 

Describe  the  goods  and  services  to  be  exponed    Include  a  .section  for  each  exporter  including  the  name.  make. 
model,  manufacturer  supplier.  SIC  or  NAICS  Code  fit  known  i,  number  of  units,  unit  pri^e  and  use  for  the  good^ 


b)    Describe  the  purpose  of  the  transaction   Include  ansv-ers  to  the  toiioumg   \\  ih  the  goods  be  useo  ic  create  or  expand 
production  capacitx  for  an  exportable  product'  .Are  the  goods  and  services  destined  for  an  ioentiiiabie  proiect    If  so. 
provide  information  on  the  total  estimated  project  costs  in  US  dollars  .-Mso  provide  mtormation  a.■^  to  c  ther  sour^e^  o\ 
financing  for  the  project  including  working  capital 
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c)     Indicate  whether  an  application  for  support  of  this  export  contract  or  a  related  project  has  been  filed  with  the  Agency 
for  International  Development.  Maritime  .Administration.  Overseas  Private  Investment  Corporation,  Trade  Development 
Aeencv  or  a  multilateral  financing  agency.    If  so  include  a  brief  description  of  the  additional  support. 


KIQl  I  sn  n  I  IN\N(  INC  WlOl  NTS  \M>  STRl  CTIRF 

Ex-lm  Bank  support  is  ba.sed  on  the  value  of  the  eligible  goods  and  services  in  the  exporter's  supply  contractCs)  or 
purchase  order(s).  The  total  level  of  support  will  be  the  lesser  of:   85%  of  the  value  of  all  eligible  goods  and  services; 
or  100°o  of  the  US  content  included  In  all  eligible  goods  and  services  in  the  exporters"  supply  contracts.   In  addition, 
Ex-lm  Bank  may  also  finance  certam  local  costs,  ancillarv'  services  as  approved,  and  the  exposure  fee/premium.  Fill 
out  the  chart  below  to  determine  estimated  eligible  amounts 


B 


D 


£ 


H 


Supply  Contracts  or 
Purchase  Orders 


Excluded  Goods  and 
Services 


Definition 


I 


The  aggregate  price  of  all  goods  and  services  in  all  the 
supply  contract(s)  or  purchase  order(i).  including  local 
costs,  ancillary  services,  and  excluded  goods  and  services. 
Break  out  ancillar\  services  in  A  u 


Total  Local  Costs 


Net  Contract  Price 


Eligible  Foreign 
content 


The  aggregate  price  of  all  goods  and  services  that  are  not 
eligible  for  or  are  excluded  from  Ex-lm  Bank  support  (e.g. 
goods  not  shipped  from  the  U.S.  and  excluded  ancillary 
services).  Local  costs  should  not  be  included  in  this  line. 


uss 


Ai 


Aii 


The  aggregate  price  of  all  goods  manufactured  in  the  end- 
user's  country  and  all  services  provided  by  residents  of  the 
purchaser's  country.  Ex-lm  Bank  may  be  able  to  finance 

these  amounts  up  to  15%  of  D  below 


.A  minus  B  minus  C 


U.S.  Content 


Cash  Payment 


Local  Cost 
Financing  Requested 


The  aggregate  cost  of  any  goods  produced  or  manufac- 
tured outside  the  U.S,  or  services  provided  by  third  coun- 
try personnel  or  foreign  freight  costs  and  foreign  insurance 
included  in  the  net  contract  price  (line  D),  (e.g.  foreign 
Items  shipped  from  the  US) ___^_ 


D  minus  E 


This  amount  must  be  the  greater  of  E  or  1 5°-o  of  D 


This  can  be  no  more  than  !  5''o  of  D 


Financed 
Amount  Requested 

(Excluding  Exposure 
Fee) 


D  minjs  G  plus  H 
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A.    Exposure  Fee  (Guarantees)/  Premium  (Insurance)    Check  one  box 

J   Ex-Im  Bank  to  finance  the  fee/premium,  v-hich  uill  be  paid  as  the  credit  is  draun  down. 
J    Ex-Im  Bank  to  finance  the  fee  premium,  uhich  '.■•ill  be  paid  up  front 

J    Ex-Im  Bank  will  not  finance  the  fee  premium,  and  it  will  be  paid  as  the  credit  i,s  drawn  down 
-I    Ex-lm  Bank  will  not  finance  the  t'ee/premium,  and  it  will  be  paid  up  front. 


B.    Transaction  Structure 

i.     Principal  Repayment  Term,  fvears) 


_.  Unless  otherwise  requested,  equal  in^tallmenf;  of  rrincipal  will  be 


repaid  semi-annualK  beginning  six  months  after  the  starting  point. 

ii    Starting  Point.  The  starting  point  is  generalK  the  event  thai  marks  the  fuliiiiment  of  the  vxp.ner  -  ^.Mitraaujl 
responsibilitx-.   See  Ex-Im  Bank's  lact  sheets  on  staning  points  and  reach-back  pohcies  ,i!  www.eMm.gov. 
(Check  one  box  ) 


_l    Shipment  (single  shipment) 

_i     Final  Shipment  (multiple  shipnients) 

J    Mean  Shipment  (multiple  shipments) 


J    Ser\  ice.  Completion 

J   Completion  of  installaiion   Specil\  date; 

J    f'roiect  Completion   Specifv  date    


iii   Shipment  Period.   Shipments  will  be  completed  and  or  services  will  be  performed  trom" 

I  )(monthvear)    to    [  i  (month  >ear)  excluding  an>  a^xeplance.  retention, 

or  warrantx  period    It  shipment  is  planned  for  a  ^erLam  number  ot  davs  atfer  Ex-im  Bank  authorization,  so  note: 


i\.  Promissory  Notes 

For  transactions  with  multiple  shipments  indicate: 

J     I  here  will  be  one  promissorx  note  per  shipmeru. 

-I    Disbursements  will  be  consolidated  into  one  promissL-rx  note. 

V.    Interest  rate 

The  interest  rate  to  be  charged  on  the  iiuaranteed  insured  loan  is. 


6.    RF  \sO\  FOR  RFQlFSTINt.  F\  IM  BWk  SI  P|»()RT 

Ex-lm  Bank  will  finance  the  export  of  IS  goods  and  services  if  it  can  be  demonstrated  that  Fx-in:  lian^  ^^pp.^n  is 


necessarx  for  the  transaction  to  proceed    Check  one  of  the  boxes  beiow  describing;  wh 


>  sjppc'n  I--  necessarv 


J    Fhe  exporter  is  aware  that  foreign  companies  are  competing,  or  are  expected  to  compete  lor  ttie  sale    F'rovide 
company  name,  country,  and  (if  known  applicable)  the  supporting  export  credit  agenc\. 


J    The  exporter  is  aware  that  foreign  companies  manufacture  comparable  goods  and  sen  ices  mat  arc  sold  m  the 
buyer's  market  with  export  credit  agency  support  available    Provide  companv  name,  countrv.  and  (;f 
known/applicable)  the  supporting  export  credit  agencv 
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lJ  There  is  limited  availability  of  private  financing  (trom  either  external  or  domestic  sources).  Indicate  how  financing 
is  constramed  by  checking  the  appropriate  box.  _ 

□  No  availability  of  economically  viable  interest  rates  on  terms  over  one  to  two  years. 
J  Financial  institution  lending  capacity  limits  reached  for  either  borrower  and'or  country. 
lJ  Other  (please  describe). — ^ 


^.    CREDIT  INFORVTVnON 


3  The  information  requested  in  Attachment  I  Credit  Information  is  attached. 


S.    OTHFR  INFORMATIO.N  AND  CERTIFICATIONS 

A.  General  Information  -  Provide  the  following: 

«J  Credit  Agency  report(s)  on  the  cxporter(s)  If  exporter  has  a  credit  rating  of  BBB  or  better,  this  is  not  required. 
J  Annex  A  to  the  Master  Guarantee  .Agreement  (Guarantees  only) 

at  http://w>vw.exim.gov/pub/pdf/mt-anx-e\ec.pdf. 
J  Lender "s  mandate  letter  {required  when  applicant  is  a  financial  institution). 

I 

B.  Supply  Contracts  Between  the  Exporter  and  Buyer 

J  Sales  contract(s).  pro  torma  invoicc(si,  or  purchase  order(s)  are  attached. 

J  This  is  a  request  for  a  repetitive  sales  ini^rance  policy  (MTR)  or  a  credit  guarantee  facility  (CGF)  and  no 
contract  is  attached. 


ii^r 


C.  Commitment  Fee  .Agreement    (Guarantees  Only) 

For  a  guarantee,  a  commitment  fee  accrues  starting  60  days  after  the  authorization  of  a  final  commitment  and  is 
payable  semiannually  m  arrears  on  a  schedule  determined  at  the  time  of  authorization.  The  commitment  fee  is  1  8 
of  l°o  per  annum  on  the  un-disbursed  and  un-cancelled  balance  of  the  guaranteed  loan.  Choose  one  of  the  options 
belou  regarding  the  payment  of  the  commitment  fee: 

J  The  applicant  is  the  borrower,  and  by  signing  the  application,  is  irrevocably  committing  to  pay  the  commitment  fee. 
_i  The  applicant  is  the  guaranteed  lender,  and  is  (check  one): 

_l      signing  the  application  which  irrevocably  commits  it  to  pa>  the  t"ee.  or 

U      signing  the  application  and  enclosing  with  it  an  Ex-lm  Bank  standard  form  fee  letter  from  the  borrower 
(at  http://www.exim. gov/pub/pdCmt-anx-exec.pdf)    This  letter  irrevocably  commits  the  borrower  to  pay 
the  fee. 
J  The  applicant  is  the  exporter,  and  is  signing  the  application  and  enclosing  with  it  an  Ex-Im  Bank  standard  form 
fee  letter  from  the    J  borrower  or    J  guaranteed  lender  (at  http://www.exim. gov/pub/pdC^mt-anx  exec.pdf). 
This  letter  irrevocably  commits  the  borrower  or  guaranteed  lender  to  pa\  the  fee. 

D.  Anti-Lobbying  Disclosure  Form  | 

Please  refer  to  the  AntiT.obbying  Declaration/Disclosure  forms  (at  http://www.exim.gov/pub/pdf795-10apd.pdf) 
and  include  a  signed  cop\  of  the  appropriate  form(s)  with  your  application. 


Certifications 

The  undersigned  certifies  that  the  facts  stated  and  the  representations  made  in  this  application  and  any  attachments 
to  this  application  are  true,  to  the  best  of  the  applicant's  knowledge  and  belief  after  due  diligence,  that  the  applicant 
has  not  omitted  anv  material  facts  The  undersigned  certifies  that  neither  it.  nor  its  principals,  have  within  the  past 
three  years  been  a)  debarred,  suspended,  declared  ineligible  from  participiiting  in,  or  voluntarily  excluded  from 
participation  in,  a  covered  transaction,  b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending. 
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c)  indicted,  convicted  or  had  a  civil  judgment  rendered  against  it  for  any  of  the  offenses  listed  in  the  Regulations. 

d)  delinquent  on  anv  substantial  debts  owed  to  the  US  Government  or  its  agencies  or  instrumentalities  as  of  the 
date  of  execution  of  this  application;  or  e)  the  undersigned  has  received  a  written  statement  of  exception  from 
Ex-Im  Bank  attached  to  this  certification,  permmmg  participation  in  this  Covered  Transaction  despite  an  inabihrs  to 
make  certifications  a)  through  d)  in  this  paragraph.  We  further  certifv  that  we  have  not  and  will  not  kn.^umeK  enter 
into  any  agreements  in  connection  with  the  Goods  and  Services  with  an>  individual  or  enlit\  that  has  been 
debarred,  suspended,  declared  ineligible  from  participating  in.  or  voiuntariK  excluded  from  participation  in  a 
Covered  Transaction,  .'\ll  capitalized  terms  not  defined  herein  shall  have  the  meanings  set  fonh  in  the  CK-vemmeni- 
wide  Non-  procurement  Suspension  and  Debarment  Regulations  -  Common  Rule  (Regulations  i 

In  addition,  we  further  certitS  that  we  have  not.  and  will  not.  engage  in  anv  activity  in  connection  with  this 
transaction  that  is  a  violation  of  a)  the  Foreign  Corrupt  Practices  .^ct  of  \^11.  15  U.S  C  78dd-l.  et  seq.  (which 
provides  for  civil  and  criminal  penalties  against  individuals  v\ho  direciK  or  indircclK  make  or  facilitate  corrupt 
payments  to  foreign  officials  to  obtain  or  keep  business),  b)  the  Arms  Export  Control  .Act.  22  U.S.C.  2751  et  seq., 
c)  the  International  Emergency  Economic  Powers  Act.  50  US  C   1701  et  seq  .  or  d)  the  Export  Administration  Act 
ot  1979.  50  U.S.C.  2401  et  seq.;  nor  have  we  been  found  by  a  court  of  the  United  States  to  be  in  violation  of  anv 
of  these  statutes  within  the  preceding  12  months,  and  to  the  best  of  our  knowledge,  the  performance  b\  the  parties 
to  this  transaction  oi  their  respecti\e  obligation-^  does  not  violate  arn  other  applicable  law 

The  applicant  certifies  that  the  representations  made  and  the  facts  stated  in  this  application  and  lis  attachments  are 
true,  to  the  best  of  its  knov\ledge  and  belief  and  it  has  not  misrepresented  or  omitted  an\  material  facts,  ll  further 
understands  that  these  certifications  are  subject  to  the  penalties  for  fraud  against  the  US.  Govemrneni  (18  USC 
1001.  et  seq.). 

< 
8.  NOTICES 

The  applicant  is  hereby  notitled  that  information  requested  by  this  application  is  done  so  under  authority  of  the  Export- 
Import  Bank  Act  of  1945.  as  amended  ( 12  USC  635  et.  seqi.  provision  of  this  information  >  nundatorv  and  failure  to 
provide  the  requested  intbrmation  ma>  result  in  Ex-Im  Bank  being  unable  to  determine  eligibility  for  support   The 
information  provided  will  be  reviewed  to  determine  the  participants"  ability  to  perform  and  pay  under  the  transaction 
referenced  in  this  application.  Ex-lm  Bank  may  not  require  the  information  and  applicants  are  not  required  to  provide 
information  requested  in  this  application  unless  a  currentlv  valid  0MB  conuol  number  is  displayed  on  this  form  (see 
upper  right  of  each  page). 

Public  Burden  Statement;  Reporting  for  this  collection  of  infomiation  is  estimated  to  average  1  hour  per  response. 
including  reviewing  instructions,  searching  data  sources,  gathering  information,  completing,  and  re\  levying  the  applica- 
tion. Send  comments  regarding  the  burden  estimate,  including  suggestions  for  reducing  it.  to  Office  of  Management 
and  Budget.  Paperwork  Reduction  Project  OMB=i  3048-0009.  Washington.  DC  20503. 

The  information  provided  v^  ill  be  held  confidential  subject  t.-  the  Freedom  of  Information  Act  (5  USC  552)  the  Privacy 
Act  of  1974  (5  USC  552a).  and  the  Right  to  Financial  Privacy  Act  of  1978  (12  USC  3401).  except  as  otherwise 
required  by  law.  Note  that  the  Right  to  Financial  Privacy  Act  of  1978  provides  that  Ex-Im  Bank  may  transfer  financial 
records  included  in  an  application  for  a  loan  or  loan  guarantee,  or  concerning  a  previously  approved  loan  or  loan 
guarantee,  to  another  Government  authority  as  necessai^  to  process,  serv  ice  or  foreclose  on  a  loan  or  loan  guaraiiiet. 
or  collect  on  a  defaulted  loan  or  loan  tiuararitee  --  t, 


Applicant  (company)  name: 
Name  and  tittle  of  authorized  officer: 
Signature  of  authorized  officer: 
Date: 
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APPLICATION  FOR  MEDIUM-TERM 

INSURANCE  OR  GUARANTEE 

.Attachment  I:  (Vctlit  Information  ke(|uircments 

Directions:  Please  check  each  box  to  indicate  information  submitted.  For  information  not  applicable  to  the  transaction  write 
N  A  m  the  box.  All  boxes  should  either  be  checked  cr  marked  N'A.  Parts  1  and  2  indicate  information  required  to  process  a 
Medium-term  Insurance  or  Guarantee  transaction  Part  3  provides  a  list  of  items  that  are  optional.  Sending  information 
contained  in  this  section  may  expedite  the  processing  of  your  application. 

1.    INFORMATION  ON  THE  BORROWER: 

J     If  the  primary  source  of  repayment  for  the  transaction  is  a  corporate  guarantor  provide  only  la).  lb)  and  I  c) 

on  the  borrower, 
J     if  current  information  (within  the  last  six  months)  as  described  below  is  on  file  at  Ex-Im  Bank,  indicate 

Guarantee  or  Policv  » 
J     If  the  primary  source  of  repavment  is  the  borrower  provide  the  information  noted  in  1  a)  -  1  g)  below  (note 

optional  information  described  in  part  3) 

a)  Company  description  and  ownership. 

J    Provide  a  concise  description  of  the  compan>  origin,  legal  status,  facilities,  business  activities  and  primary 

markets 
J    Provide  the  name  of  each  ouner  o!  ai  least  10%  of  companv  shares  and  his/her  ownership  percent. 

b)  Related  party  information  " 

J    Provide  names  and  a  brief  description  of  subsidiaries,  parent  company,  and/'or  commonly  owned 

companies  ("related  parties"). 
J    Indicate  which,  if  anv.  of  the  related  parties  account  tor  more  than  25%  of  the  borrower's  sales  or  purchases 

during  the  last  fiscal  year.  | 

J    Indicate  which,  if  anv.  related  parties  extend  loans  to  the  borrower  or  to  whom  the  borrower  extends  loans. 

if  loans  are  material  to  the  borrower  Materiality  is  defined  as  10%  of  the  borrower's  total  assets. 
J    Provide  details  of  guarantees  given  on  behalf  of  related  parties  by  the  borrower,  if  loans  are  material  to 

the  borrower 

c)  Credit  agency  report 

J    Provide  a  credit  agency  report  on  the  borrower  not  older  than  six  months  from  date  of  application,  or 
J    Check  if  credit  agencv  report  is  not  applicable  because  the  borrower  is  a  financial  institution  (bank),  or  a 
foreign  government  agency. 

I 

d)  Creditor  Bank  or  Supplier  References 

J    Provide  a  creditor  bank  .reference  prepared  withm  six  months  of  the  application  date.  Report  should  include 
bank  name,  address,  and  length  of  relationship,  amount,  currency,  and  terms  of  secured  and  unsecured  credit 
and  repayment  experience 

J    If  the  borrower  does  not  have  any  financial  institution  creditors,  provide  two  supplier  references.  Supplier 
references  should  be  dated  within  six  months  of  the  application  and  include  years  of  credit  experience, 
annual  sales,  the  terms  of  sale,  the  amount  of  the  last  sale,  the  recent  high  credit,  the  amount  currently 
outstanding,  details  on  anv  past  due  amounts,  and  repayment  experience. 
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e)    Financial  Statements 

There  are  certain  requirements  for  all  financial  statements,  regardless  ol'the  amount  of  the  transaction.  These  are 

as  follows 

i)  -I      Provide  financial  statement.s  for  the  previous  three  fiscal  \ears.  a>  'v^eli  as  interim  vtaienicnis  if  the  latest 

fiscal  year  end  statements  are  dated  more  than  nine  months  from,  the  date  ot  application  'v^  her.  interim  state 
ments  are  provided,  also  provide  interim  statements  tor  tiie  same  interim  period  tor  the  previous  year  (for 
comparative  purposes). 

ii)   J    A  summary  of  signitlcant  accounting  principles  must  accompany  all  financial  statements.  These  should 

outline,  at  a  minimum,  the  depreciation  methods  and  rates,  valuation  methods  for  inventory,  fixed  assets 
and  investments  and  the  inflation  accounting  method  used,  if  any.  For  construction  companies,  a  descrip 
tion  of  the  revenue  recognition  method  should  be  included    AdditionalK.  financial  statements  should  break 

out  depreciation  expense,  gross  interest  expense.  Uix  expense  and  current  maturities  of  long-term  financial 
institution  or  supplier  debt.  :f  an\ 

iii)   J    For  all  financial  staiements  that  present  combined  or  consolidated  results,  provide  the  percentage  of  total 
assets  total  liabilities,  tangible  net  worth,  sales,  and  net  income  represented  by  each  entity  that  is  partici- 
pating in  the  transaction  as  the  buyer,  borrower,  guarantor  or  end-user  A  combining/consolidating 
worksheet  would  ha\e  all  this  mformaiion 


There  are  certain  additional  financial  statement  information  requirement?  that  depend 
financing  request  as  follows 


amount  of  the 


iv)    J    For  financed  amounts  of  up  to  and  including  SI  million    Audited  financial  statement,-!  are  preferred  but 
not  required  for  non-financial  institutions.  Audited  statements  are  required  for  financial  institutions. 
While  English  language  statements  are  preferred.  Fx-Im  Bank  will  accept  Spanish  language  finaneials 
statements 

v)    J     For  financed  amounts  of  greater  than  SI  million  up  to  and  including  %5  million:  While  English  language 
statements  are  preferred.  Hx-lm  Bank  will  accept  Spanish  language  financial  statements,  Financial  state- 
ments must  be  audited  by  an  external  independent  auditor 

vi)    _l    for  financed  am.ounts  of  greater  than  S  5  million    Financial  statements  must  be  audited  b\  ar,  external 
independent  auditor  Statements  must  be  in  Fntilish 


f;    Market  indications,  if  available,  are  as  follows: 

Name  of  rating  agency: 


Rating, 


Date: 


Include  the  debt  rating  reports  issued  by  the  rating  agency,  and  if  applicable,  the  prospectus  for  a  debt  or  equitx 
offering  during  the  two  \ears  prior  to  the  application  date. 

g)   Supplemental  Credit  Questions 

-I     Provide  the  answers  to  the  questions  listed  in  Attachment  C  to  the  Medium-term  Credit  Standards  for  transac- 
tions of  greater  than  U.S.  S5  million  up  to  and  including  SIO  million  where  the  primary  source  of  repaxment  is 
a  non-financial  institution  that  does  not  have  market  indications    These  questions  are  located  on  Ex-lm  Bank's 
web  site  at  w"w>\,exim.gov/tools/medium-termcreditstandard5 

2.    INFORMATION  ON  THE  CORPORATE  GLARANTOR(S): 

U     Not  applicable.   Refer  to  the  Medium-Term  Credit  Standards  at 

(http://www.exim.gov /(ools/medium-termcreditstandards.docj  to  determine  in  what  situations  corporate 

guarantors  are  required  for  mediumi  term  transactions. 
J     If  the  corporate  guarantor  is  not  the  primarv  source  of  repayment,  provide  :  a),  and  1  b)  and  1  c)  as 

described  above 
J     11  the  corporate  guarantor  is  the  priman,  source  ol  repaxment,  provide  the  information  noted  in  1  a)  -  1  g) 


i 
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3.    OPTIONAL  items  which  the  applicant  may  attach.  These  may  expedite  the  processing  of  your  application. 

■"J     Financial  spreads  on  the  borrower  and  or  guarantor  designated  as  the  pnmar>  source  of  repayment. 

See  Ex-Im  Bank's  website  for  spreading  conventions,  which  should  be  used  as  guidelines. 
•J    Calculation  of  the  financial  performance  criteria  of  Ex-lm  Bank's  Medium-Term  Credit  Standards  on  the 

borrower  or  guarantor  designated  as  the  primary  source  of  repayment. 
J     Mitigating  factors  for  any  of  the  performance  criteria  that  are  not  met. 
J     Supplemental  credit  questions  as  detailed  in  I  g)  for  deals  of  less  than  $5  million. 
J     Translations  of  Spanish  language  financiai  statements,  if  applicable 
J     Explanations  of  any  adverse  information  conuined  in  the  credit  report,  references  and/or  financial  statements, 

including  interims. 
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APPLICATION  FOR  MEDIl  M-TERM 
.  INSURANCE  OR  GUARANTEE 

\ll.ictinunt  II:  i'r(.->hiprm  ni  (,)uc'stitmtiair-c 
Complete  !h;s  torni  oni>  ;f>ou  are  rcqucsiini-  pre-hipmcn:  in^jran.c  ..Herage  lor  your  transaction.  Details  on 
pre  shipment  .o\erage  ^an  he  U  uid  at  http:'Hww.e\im.go\/pub/ins/pdf/eib(ll -04.pdf 

Details  of  Coveraue  Requested 

a)  Provide  the  reason  pre-shipment  coverage  is  being  requested 

b)  indicate  the  date  the  contract  uas  executed  or  the  a.nticipated  date  of  signinc 

c)  Indicate  the  estimated  period  beiueen  the  ..,  r.iraei  oate  ano  the  tlnai  smpmen;  oate  o!  Hems: 

d )  Prov  ide  a  schedule  cf  ari>  pr.  'iire^'-  pa>  nients  made  or  to  be  made  !?>  tne  borrower  during  the  pre-shipment  period, 

or  indicate  none 
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APPLICATION  FOR  MEDIUM-TERM 

INSl  RANCE  OR  GL ARANTEE 

AftiichiiKiit  111:  I  Aasin^  <hK'st!unn<iin.  1 1  tuki  l)t.'\clopiiicnt) 


(FR  Dor,  03-26::',!  FiU'd  10-22-0,i,  8,4,5  am] 

BILLING  CODE  6690-01 -C 
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FARM  CREDIT  ADMINISTRATION 

Proposed  Related  Services;  Farm 
Management  and  Agricultural  Trust 

AGENCY:  Farm  Credit  .administration. 
ACTION:  Notice;  reopening  of  comment 
period. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  we)  is 
reopening  the  comment  period  on  our 
request  for  public  comment  on  an 
inquiry  by  a  Farm  Credit  System 
(System  or  FCS)  institution  for  approval 
to  offer  farm  management  and 
agricuhural  trust  services  as  authorized 
"Related  Services."  We  are  reopening 
the  comment  period  so  all  interested 
parties  have  more  time  to  respond  to  our 
questions. 

DATES:  Please  send  your  comments  to 
the  FCA  by  December  22.  2003. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail  to   "reg-comm'&fca.gov." 
through  the  Pending  Regulations  section 
of  the  FCAs  interactive  Web  site  at 
"http://wy^'Vi'.fca.gov,"  or  through  the 
government-wide  "http:// 
wmv.rpgu/o^/ons. gov"  portal  You  may 
also  send  written  comments  to  S.  Robert 
Coleman.  Director.  Regulation  and 
Policy  Division.  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090  or  by  facsimile  to 
(703)  734-5784.  Copies  of  all  comments 
we  receive  can  be  reviewed  at  FC.-^'s 
office  in  McLean,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Markowitz,  Folic  y  Analyst.  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090.  (703)  883-4498.  TTY  (703)  883- 
4434;  or  (oy  Strickland,  Senior  Counsel, 
Regulatorv-  Enforcement  Division.  Office 
of  General  Counsel.  Farm  Credit 
Administration.  McLean.  V'A  22102- 
5090.  (703)  883-4020.  TTY  (703)  883- 
4020. 

SUPPLEMENTARY  INFORMATION:  On  August 
19.  2003.  FC.\  published  a  notice  in  the 
Federal  Register  seeking  public 
comment  on  a  request  from  a  FCS 
institution  to  offer  farm  management 
and  agricultural  trust  services  as 
authorized  "Related  Services."  See  68 
FR  49773.  August  19,  2003.  One 
member  of  the  public  requested  that  we 
reopen  the  comment  period  for  an 
additional  60  days  in  consideration  of 
the  complex  elements  of  the  request   In 
response  to  this  request,  we  are 
reopening  the  comment  period  until        r 
December  22,  2003  so  all  interested 
parties  have  more  time  to  respond  to  our 
questions.  The  FCA  supports  public 
involvement  and  participation  in  its 


regulatory  and  policy  process  and 

invites  all  interested  parties  to  review 
and  provide  comments  on  our  notice. 

Dated:  October  17.  2003. 
Jeanette  C.  Brinkley, 

Secretan;  Farm  Credit  Administration  Board 
(FR  Doc.  03-26728  Filed  10-22-03;  8:45  am) 

BILUNG  CODE  6705-01 -P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  New  Exposure  Draft 
Identifying  and  Reporting  on 
Earmarked  Funds 

AGENCY:  Federal  Accounting  Standards 
Advisor\'  Board. 

Board  Aciion:  Pursuant  to  the  Federal 
Advisorv'  Committee  Act  (Pub.  L.  No. 
92-463).  as  amended,  section  10(a)(2). 
and  the  FASAB  Rules  Of  Procedure,  as 
amended  in  October.  1999.  notice  is 
hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
has  published  a  new  exposure  draft. 
Identifying  and  Reporting  on  Earmarked 
Funds. 

A  summary  of  the  proposed 
Statements  follows:  The  proposed 
standard  defines  earmarked  funds  as 
being  financed  by  statutorilv  dedicated 
revenues,  often  supplemented  bv  other 
financing  sources,  which  remain 
available  over  time.  These  dedicated 
revenues  and  other  financing  sources 
are  required  by  statute  to  be  used  for 
designated  activities,  benefits  or 
purposes,  and  must  be  accounted  for 
separately  from  the  Government's 
general  revenues. 

Respondents  are  encouraged  to 
comment  on  any  part  of  the  exposure 
drafts.  Written  comments  are  requested 
by  December  17.  2003,  and  should  be 
sent  to:  Wendy  M.  Comes.  Executive 
Director,  Federal  Accounting  Standards 
Advisor\-  Board,  441  G  Street,  N"W,  Suite 
6814,  Washington,  DC  20548. 

Copies  of  the  Exposure  Drafts  can  be 
obtained  by  contacting  FASAB  at  202- 
512-7350.  Additionally,  the  Exposure 
Drafts  will  be  available  on  FASAB's 
Home  page  http: '/i\i\-\v. fasab.gov/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendv  C^omes.  Executive  Director,  441 
G  St..  \W,  Mail  Stop  6K17V, 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  October  16,  2003, 
Wendy  M.  Comes, 
Executive  Director. 
[FR  Doc.  03-26725  Filed  10-22-03;  8:45  am] 

BILLING  CODE  1610-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  6.  2003 

A.  Federal  Reser\e  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Bale  South  Central  Family  Limited 
Partnership,  Horse  Cave.  Kentucky;  Bale 
South  Central  Trust,  Horse  Cave. 
Kentucky;  as  general  partner  and 
Thomas  M.  Bale.  Cave  City.  Kentucky; 
Lester  D.  Bale.  Horse  Gave.  Kentucky; 
William  O.  Bale,  LaFollette.  Tennessee; 
Ellen  L.  Bale.  Glasgow.  Kentucky;  and 
Ruth  H.  Bale,  Bowling  Green.  Kentucky; 
to  acquire  control  of  South  Central 
Bancshares  of  Kentucky.  Inc..  Horse 
Cave.  Kentucky,  and  thereby  control 
First  Deposit  Bancshares,  Inc.. 
Tompkinsville.  Kentucky,  which 
controls  South  Central  Savings  Bank, 
FSB.  Elizabethtown,  Kentucky,  and 
South  Central  Bank  of  Monroe  County. 
Tompkinsville.  Kentucky;  United 
Central  Bancshares,  Inc.,  Bowling 
Green.  Kentucky:  First  United 
Bancshares.  Inc.,  Glasgow,  Kentucky, 
which  controls  Central  Bank  of  Barren 
County.  Inc..  Glasgow.  Kentucky:  and 
South  Central  Bank  of  Daviess  CoLmty, 
Inc.,  Ownesboro,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  17.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-26716  Filed  10-22-03:  8:45  am] 

BILUNG  CODE  6210-01-S 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  l-loiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Compan\ 
Act  of  1956  (12  U.S.C.  1841  et  seql 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(cJ).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  companv  complies  with  the 


standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  mav  he  obtained 
from  the  .National  Information  Center 
website  at  vvww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  17, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N,E.,  Atlanta,  Georgia 
30309-4470: 

1.  Crews  Banking  Corp..  Wauchula, 
Florida:  to  acquire  100  percent  of  the 
voting  shares  of  Englewood  Acquisition 
Bank,  Englewood,  Florida. 

2.  Crews  Banking  Corp.,  Wauchula, 
Florida:  to  merge  with  Desoto  Banking 
Corp.,  Arcadia,  Florida,  and  thereby 
indirectly  acquire  The  First  State  Bank 
of  Arcadia,  Arcadia,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  17,  2003. 
Robert  deV.  Frierson, 
Dtjp  u  ty  Secretary  of  the  Board. 
(PR  Doc.  03-26717  Filed  10-22-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clavton  Act,  15 
use.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
vvaiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ETdate 


Trans  num 


ET  req 
status 


Party  name 


22-Sep-03 


24-Sept-03 


20030956 


20030965 


20030947 


20030968 


26-Sep-03 


200 


29-SEP-03 


20030942 


20030953 


20030960 


20030978 


20030980 


20030944 
20030951 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Y 

y 

Y 
Y 

Y 
Y 
Y 
Y 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Helen  of  Troy  Limited. 

Unilever  N.V 

Conopco,  Inc 

Lindsay  Goldberc)  &  Bessemer  LP. 

Jonatttan  Frankel. 

Certified  Merchant  Services,  Ltd. 

Anheuser-Busch  Companies,  Inc. 

Robert  and  Beverly  Lewis. 

FBC  Industnes 

Informatica  Corporation. 

Striva  Corporation. 

Stnva  Corporation. 

Telenor  ASA 

Golden  Telecom,  Inc. 

Golden  Telecom,  Inc. 

The  Seminole  Group.  LP. 

The  Williams  Companies,  Inc. 

Gas  Supply.  LLC 

Williams  Midstream  Marketing  and  Risk  Management  L.L.C. 

Williams  Power  Company,  Inc. 

The  Berwind  Company  LLC. 

Whitehall  Associates,  L.P. 

Elmer's  Holdings,  Inc. 

American  Capital  Strategies,  Ltd. 

ICN  Phamaceuticais,  Inc. 

ICN  Biomedicals.  Inc 

Lone  Star  Fund  IV  (U.S.),  L.P. 

Korea  Exchange  Bank. 

Korea  Exchange  Bank. 

Fntz  Gerber 

IGEN  International,  Inc. 

IGEN  International,  Inc. 

Mayne  Group  Limited. 


Federal  Register /Vol.  68.  No.   205  /  Thursday,  October  23,  2003    Notices 


60691 


Transaction  Granted  Early  Termination — Continued 


ET  date 


30-SEP-03 


01-OCT-03 


02-OCT-03 


03-OCT-03 


Trans  num 


ET  req 
Status 


20030973 


20030977 


20030984 


20030830 


20030950 


20030976 


20030981 


20030987 


20030985 


20030989 


20030990 


20030993 


20030936 


20031009 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
S 
S 
S 
S 
S 
S 
S 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Abbott  Laboratones, 

At>botl  Laboratones 

Mark  Cuban 

OCM  Opportunrties  Fund  II.  ^.P. 

Silver  Hoidco  Inc 

Todd  Wagner 

OCM  Opportunrties  funa  II,  ^.P 

Silver  Hoidco  Inc 

Hiltenbrand  Industnes.  Inc. 

Advar>ced  Respiratory   Inc 

Advar>ced  Respiratory   Inc. 

Cinram  International  Inc 

AOL  Time  Warner  Inc 

WEA  Manutactunng  Inc 

Ivy  HHI  CorporatKJT 

Wamer  Mustc  Manutactunng  Eu'ope  GmbH. 

Warner  Mustc  GM  Merchandising  Inc 

Giant  Merchandising 

Appli'vi  Micro  Circuits  Corporation. 

JNI  CorporatKxi. 

JNI  Corporation. 

Reservoir 

Exeton  Corporation 

Exeion  Corporation 

Heatth  Management  Associates  trx; 

Tenet  HeaMhcare  Corporation 

^4atjonal  Medicai  Hospital  of  Tullahoma,  Inc. 

Three  Rtvers  Healthcare,  Inc 

Tenet  Letianon  Surgery  Center,  LLC 

Health  Point  Physician  Hospital  Organizatiori  Inc. 

S.C  Management,  Inc. 

National  Medical  Hospital  o(  Wilson  County.  Inc. 

Bain  Capital  Fund  VII,  LP 

Keystofw  Autonxitrve  Operations,  Inc 

Keystor>e  Automotive  Operatwns,  Inc 

OGE  Energy  Corp. 

NRG  Energy.  Inc. 

NRG  McLain  LLC. 

Lenr^ar  Corporation 

NewhaU  Land  and  Feuming  Company 

Valencia  Water  Company 

MFA  Limited  Partr>ership 

NewhaM  LarxJ  and  Farming  Company 

Valencia  Water  Company 

Btackstone/Neptune  Acqutsilion  Company  LL  C 

Suez 

Ondeo  Naico  Company. 

Atcan  IrK. 

Nevamar  Hoidings,  LLC 

Nevamar  Hddrigs,  LLC. 

SHver  Lalte  Partners,  LP. 

Gartner,  Inc. 

Gamtw,  Inc. 


FOR  FURTHER  MFORMATXM  CONTACT: 
Sandra  M.  Peay,  Contact  Representative 
or  Renee  Hallman,  Legal  Technician, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  H-303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
[FR  Doc.  03-26751  Filed  10-22-03;  8:45  am] 

BILLMQ  COOK  67B0-01-M 


FEDERAL  TRADE  COMMISSION 
FU*No.e31  01 52] 

GanCorp  Inc.;  Analysis  To  Aid  Public 
Commsnt 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 


Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  13,  2003. 

ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to;  FTC/Office 
of  the  Secretary',  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
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Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Klarfeld,  FTC.  Bureau  of 
Competition.  600  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  (202)  326- 
3187. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f).  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  15,  2003),  on  the  World  Wide 
Web,  at  "http://w-ww.ftc.gov/os/2003/ 
10 /index. htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NfW.,  Washington,  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue.  NW., 
Washington.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential.  "  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

I.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  ("Consent 


Agreement  ')  from  GenCorp  Inc. 
("GenCorp"),  which  is  designed  to 
remedy  the  anticompetitive  effects 
resulting  from  GenCorp's  acquisition  of 
the  propulsion  business  of  Atlantic 
Research  Corporation  ("ARC"),  a 
subsidiary  of  Sequa  Corporation  ("the 
Acquisition").  The  Consent  Agreement 
includes  a  proposed  Decision  and  Order 
("Order")  that  would  require  GenCorp 
to  divest  ARC'S  in-space  liquid 
propulsion  business  within  six  (6) 
months  after  the  date  the  Acquisition  is 
consummated.  The  Consent  Agreement 
also  includes  an  Order  to  Hold  Separate 
and  Maintain  Assets  that  requires 
GenCorp  to  preserve  the  ARC  in-space 
liquid  propulsion  business  as  a  viable, 
competitive,  and  ongoing  operation 
until  the  divestiture  is  achieved 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  receipt  of  comments 
bv  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  thirty 
(30)  days,  the  Commission  will  again 
review  the  proposed  Consent  Agreement 
and  the  comments  received  and  will 
decide  whether  it  should  withdraw  from 
the  Consent  Agreement  or  make  final 
the  Consent  Agreement's  proposed 
Order. 

On  May  2,  2003,  Aerojet-General 
Corporation  ("Aerojet"),  a  subsidiary  of 
GenCorp,  entered  into  an  asset  purchase 
agreement  with  ARC  (which  was 
subsequently  amended  on  August  29, 
2003)  to  acquire  substantially  all  of  the 
assets  of  ARC,  as  well  as  the  shares  of 
ARC  UK  Limited,  for  Si  33  million  in 
cash.  The  Commission's  Complaint 
alleges  that  the  Acquisition,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45,  by  lessening  competition  in 
the  U.S.  markets  for  the  research, 
development,  manufacture  and  sale  of 
monopropellant  thrusters.  bipropellant 
apogee  thrusters.  dual  mode  apogee 
thrusters,  and  bipropellant  attitude 
control  thrusters — four  different  types  of 
in-space  propulsion  thrusters. 

II.  The  Parties 

GenCorp  is  a  technology-based 
manufacturing  company  headquartered 
in  Rancho  Cordova.  California.  Its 
businesses  are  concentrated  in  three 
areas:  aerospace  and  defense,  fine 
chemicals  and  automotive.  Through  its 
Aerojet  subsidiary,  GenCorp  researches, 
develops,  manufactures  and  sells 
propulsion  products  and  systems  for 
space  and  defense  applications,  as  well 
as  armament  systems  for  precision 
tactical  weapon  systeihs.  Aerojet 


produces  a  full  range  of  in-space 
propulsion  thrusters  at  its  facility 
located  in  Redmond,  Washington. 

Sequa  Corporation  ("Sequa")  is  a 
diversified  industrial  company  that 
produces  a  broad  range  of  products 
through  operating  units  in  five  business 
segments:  aerospace,  propulsion,  metal 
coating,  specialty  chemicals  and  other 
products.  The  propulsion  segment  of 
Sequa's  business  consists  of  the  ARC 
business.  ARC,  headquartered  in 
Gainesville,  'Virginia,  is  a  leading 
supplier  of  liquid  and  solid  fuel 
propulsion  products  and  systems  for 
military,  commercial  and  civil 
applications.  ARC  produces  a  full  range 
of  in-space  propulsion  thrusters  at  its 
liquid  propulsion  facilities  in  Niagara, 
New  York,  and  Westcott  in  the  United 
Kingdom. 

III.  The  In-Space  Propulsion  Markets 

In-space  propulsion  thrusters  (which 
are,  essentially,  engines)  are  used  to 
maneuver  spacecraft,  such  as  satellites 
and  interplanetary  vehicles,  through 
space  after  a  launch  vehicle  delivers 
them  to  the  upper  atmosphere.  In-space 
propulsion  thrusters  are  essential 
components  of  in-space  propulsion 
systems,  which  include  valves,  fuel 
tanks,  fuel  lines  and  other  parts 
necessary  to  generate  the  thrust  needed 
to  move  spacecraft  in  space. 

In-space  propulsion  thrusters  are  used 
primarily  to  either  place  spacecraft  into 
their  intended  orbits,  or  maintain  their 
proper  position  while  in  orbit.  The 
process  of  transferring  a  spacecraft  to  its 
intended  orbit  after  it  has  been  dropped 
off  by^  launch  vehicle  is  referred  to  as 
"apogee  insertion,"  and  the  space 
propulsion  thrusters  that  perform 
apogee  insertion  are  known  as  "apogee 
thrusters."  Apogee  thrusters  typically 
generate  between  90  pounds  and  140 
pounds  of  force. 

Attitude  control  thrusters  are  used  to 
provide  gentle  pushes  that  allow 
spacecraft  to  control  their  angular 
position  while  in  orbit  so  that  sensors, 
transponders  or  other  hardware  on  the 
spacecraft  are  properly  oriented  with 
respect  to  the  Eardi  (cr  other  target)  to 
perform  their  functions.  Attitude  control 
thrusters  can  also  perform  a  function 
called  "station-keeping,"  which  refers  to 
a  spacecraft's  ability  to  maintain  its 
position  in  an  assigned  orbital  slot,  in 
its  proper  orientation.  Because  attitude 
control  and  station-keeping  functions 
require  only  small,  short  bursts  of  thrust 
to  perform,  attitude  control  thrusters 
typically  produce  five  pounds  of  thrust 
or  less. 

There  are  two  primary  types  of  in- 
space  propulsion  thrusters: 
monopropellant  thrusters  and 
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bipropellant  thrusters.  The  primary 
difference  between  these  two  types  of 
thrusters  is  that  monopropellant 
thrusters  utilize  a  single  liquid  hiel 
source  (typically  hydrazine),  whereas 
bipropellant  thrusters  operate  using  a 
combination  of  both  a  liquid  fuel 
(typically  monomethylhydrazine)  and 
an  oxidizer.  Monopropellant  thrusters 
are  well-suited  for  pulsed  operations  of 
short  duration,  making  them  ideal  for 
attitude  control  and  station-keeping.  As 
such,  monopropellant  thrusters 
typically  produce  less  than  a  pound  to 
about  5  pounds  of  thrust  (although  for 
particular  applications,  some 
monopropellant  thrusters  are  designed 
to  produce  as  much  as  140  pounds  of 
thrust). 

A  bipropellant  in-space  propulsion 
system  typically  consists  of  separate 
attitude  control  and  apogee  thrusters.  As 
with  other  apogee  thrusters, 
bipropellant  apogee  thrusters  generally 
produce  thrust  that  ranges  between  90 
to  140  pounds  of  force.  Bipropellant 
attitude  control  thrusters  provide 
thrusts  comparable  to  monopropellant 
thrusters.  which  are  usually  5  pounds  of 
force  or  less.  Bipropellant  in-space 
propulsion  systems  are  more  fuel 
efficient,  as  well  as  more  expensive, 
than  monopropellant  propulsion 
systems. 

Dual  mode  apogee  thrusters  are 
specialized  bipropellant  apogee 
thrusters  that  operate  using  hydrazine, 
the  same  fuel  used  by  monopropellant 
thrusters.  in  combination  with  an 
oxidizer.  A  dual  mode  propulsion 
system  affords  spacecraft  manufacturers 
the  option  of  using  monopropellant 
thrusters  and  a  bipropellant  apogee 
thruster  on  a  single  spacecraft  without 
having  to  use  two  separate  fuel  systems. 
As  a  result,  a  spacecraft  can  attain  the 
benefit  of  using  highly  reliable  and 
accurate  monopropellant  thrusters  for 
attitude  control  while  at  the  same  time 
utilizing  bipropellant  apogee  thrusters. 
Dual  mode  apogee  thrusters  are  more 
fuel  efficient,  as  well  as  more  expensive, 
than  traditional  bipropellant  apogee 
thrusters. 

The  determination  by  customers  of 
the  appropriate  type  of  propulsion 
thruster  to  put  on  a  satellite  or 
spacecraft  is  based  on  the  satellite's  or 
spacecraft's  mission  and  encompasses  a 
variety  of  factors.  Those  factors  can 
include  the  nature  of  the  mission,  the 
length  of  the  mission,  the  orbit{s)  in 
which  the  spacecraft  will  operate,  the 
mass  and  volume  of  the  spacecraft  itself, 
the  launch  vehicle  it  will  be  placed  on. 
other  equipment  that  will  be  on  the 
spacecraft,  and  the  price  of  the 
thrusters.  An  engineering  decision  is 
made,  based  on  all  of  these  factors,  as 


to  which  type  of  propulsion  thruster(s) 
is  best  suited  for  a  particular  satellite  or 
spacecraft.  Although  the  price  of  an  in- 
space  propulsion  thruster  is  a  factor  that 
customers  take  into  consideration  when 
selecting  an  in-space  propulsion 
thruster,  it  is  rarely  the  most  important 
factor.  For  these  reasons,  customers  for 
one  type  of  in-space  propulsion 
thruster — monopropellant.  bipropellant 
apogee,  dual  mode  apogee,  or 
bipropellant  attitude  control — would 
not  be  likely  to  switch  to  anv  of  the 
other  types  of  thrusters  for  use  on  a 
particular  satellite  or  spacecraft,  if  the 
price  of  the  first  type  of  thruster  were  to 
increase  by  five  to  ten  percent 

The  relevant  geographic  market  for 
each  in-space  propulsion  market  is  the 
United  States.  Although  there  are  a 
handful  of  foreign  suppliers  of  in-space 
propulsion  thrusters.  they  are  not 
effective  competitors  in  the  U.S.  in- 
space  propulsion  markets.  The  principal 
reason  for  this  is  that  US  export 
regulations,  in  particular  the 
International  Traffic  in  Arms 
Regulations,  make  it  very  burdensome 
and  time  consuming  for  U.S. 
commercial,  civil  and  defense 
customers  to  procure  foreign  thrusters, 
making  foreign  suppliers  an  unattractive 
option.  In  addition,  on  many  U.S. 
Department  of  Defense  as  well  as  other 
U.S.  governmental  spacecraft  programs, 
foreign-supplied  thrusters  are  nut  an 
option  at  all  due  to  national  security 
issues.  Accordingly,  for  the  vast 
majority  of  in-space  propulsion 
applications,  only  U.S.  manufacturers 
are  effective  competitors, 

The  U.S.  markets  for  the  research, 
development,  manufacture  and  sale  of 
monopropellant.  bipropellant  apogee, 
and  dual  mode  apogee  thrusters  are  all 
highly  concentrated.  Aerojet  and  ARC 
are  the  only  viable  suppliers  of  these 
thrusters  to  commercial,  civil  and 
defense  customers  in  the  United  States 
for  most  programs.  Even  for  customers 
where  other  suppliers  (such  as  foreign 
manufacturers)  are  potential  options. 
Aerojet  and  ARC  are  each  others  closest 
competitors  and  the  other  suppliers  are 
substantially  less  attractive  options. 
Prior  to  the  acquisition,  Aerojet  and 
ARC  frequently  competed  against  each 
other  for  U.S.  monopropellant. 
bipropellant  apogee,  and  dual  mode 
apogee  thruster  business,  and  this 
competition  benefitted  customers  of 
these  products.  By  eliminating 
competition  between  the  only  two 
viable  competitors  for  most  customers 
and  by  far  the  two  best  options  for  other 
customers  in  these  highly  concentrated 
markets,  the  proposed  acquisition 
would  create  a  virtual  monopoly  in  each 
of  these  markets.  As  a  result,  the 


combined  firm  would  be  able  to  exercise 
market  power  unilaterally.  It  is  thus 
likely  that  as  a  result  of  the  acquisition 
purchasers  of  monopropellant. 
bipropellant  apogee  and  dual  mode 
apogee  thrusters  would  be  forced  to  pay 
higher  prices  and  that  innovation. 
ser\'ice  levels,  and  product  quality  in 
these  markets  would  decrease. 

The  U.S.  market  for  the  research, 
development,  manufacture  and  sale  of 
bipropellant  attitude  control  thrusters  is 
also  highly  concentrated.  In  fact,  ARC  is 
the  only  firm  with  recent  sales  of 
bipropellant  attitude  control  thrusters  to 
U.S.  customers.  For  many  customers, 
including  the  vast  majority  of  U.S. 
governmental  customers,  ARC 
essentially  has  a  monopoly  position  in 
the  bipropellant  attitude  control  thruster 
market.  Although  Aerojet  does  not 
currently  produce  bipropellant  attitude 
control  thrusters.  it  has  substantial 
existing  expertise  and  technology  in  this 
area,  has  produced  these  thrusters  in  the 
recent  past,  and  is  a  likely  potential 
entrant  into  the  market.  Aerojet's 
acquisition  of  the  ARC  in-space  liquid 
propulsion  business  eliminates  the  most 
likely  potential  competitor  in  this 
market  and  for  many  customers, 
including  the  vast  majority  of  U.S. 
goveriunental  customers,  leaves  the 
market  with  a  single  supplier  for  the 
foreseeable  future. 

There  are  significant  impediments  to 
new  entry  into  each  in-space  propulsion 
market.  A  new  entrant  into  anv  one  of 
these  markets  would  need  to  undertake 
the  difficult,  expensive  and  time- 
consuming  process  of  researching  and 
developing  a  viable  in-space  propulsion 
thruster,  acquiring  the  necessary 
production  and  testing  assets,  obtaining 
the  appropriate  environmental  permits, 
and  developing  the  expertise  needed  to 
successfully  design,  manufacture,  and 
market  these  products.  Finally,  a  new 
entrant  would  need  to  establish  what  is 
commonly  referred  to  as  "heritage  "  for 
each  new  thruster.  which  is  a  successful . 
track  record  of  use  in  space.  It  would 
take  a  new  entrant  over  two  years  to 
accomplish  these  steps  and  achieve  a 
significant  market  impact.  Additionally, 
new  entry  into  the  in-space  propulsion 
market  is  unlikely  to  occur  because  the 
sunk  costs  and  economies  of  scale 
necessary  to  enter  the  market  and 
effectively  produce  in-space  propulsion 
thrusters  are  extremely  high  relative  to 
the  limited  sales  opportunities  available 
to  new  entrants. 

IV.  The  Consent  Agreement 

The  Consent  Agreement  effectively 
remedies  the  acquisition's 
anticompetitive  effects  by  requiring 
GenCorp  to  divest  ARC's  in-space  liquid 


60694 


I 

Federal  Register /  Vol.  68.  No.  205 /Thursday,  October  23,  2003 /Notices 


propulsion  business.  This  business 
consists  of,  among  other  things,  ARC's 
Niagara  and  Westcott  production 
facilities,  specialized  manufacturing  and 
testing  equipment,  technical  drawings, 
advertising  and  training  materials, 
customer  lists,  intellectual  property  and 
other  assets  at  the  Niagara  and  Westcott 
facilities  used  in  the  research, 
development,  manufacturing,  testing, 
marketing,  customer  support  and  sale  of 
monopropellant.  bipropellant  apogee, 
dual  mode  apogee,  and  bipropellant 
attitude  control  thrusters  (collectively 
"ARC  In-Space  Liquid  Propulsion 
Assets").  Pursuant  to  the  Consent 
Agreement,  GenCorp  is  required  to 
divest  the  ARC  In-Space  Liquid 
Propulsion  Assets  to  a  buyer,  at  no 
minimum  price,  within  six  (6)  months 
from  the  date  of  the  Acquisition.  The 
acquirer  of  the  ARC  In-Space  Liquid 
Propulsion  Assets  must  receive  the  prior 
approval  of  the  Commission. 

If  GenCorp  has  not  divested  the  ARC 
In-Space  Liquid  Propulsion  Assets 
within  the  time  and  in  the  manner 
required  by  the  Consent  Agreement,  the 
Commission  may  appoint  a  trustee  to 
divest  these  assets,  subject  to 
Commission  approval.  The  trustee  will 
have  the  exclusive  power  and  authority 
to  accomplish  the  divestiture  within  six 
(6)  months,  subject  to  any  necessary 
extensions  by  the  Commission.  The 
Consent  Agreement  requires  GenCorp  to 
provide  the  trustee  with  access  to 
information  related  to  the  ARC  in-space 
liquid  propulsion  business  as  necessary 
to  fulfill  his  or  her  obligations. 

The  proposed  Order  to  Hold  Separate 
and  Maintain  Assets  that  is  also 
included  in  the  Consent  Agreement 
requires  that  GenCorp  hold  separate  and 
maintain  the  viability  of  the  ARC  In- 
Space  Liquid  Propulsion  Assets  as  a 
viable  and  competitive  operation  until 
the  business  is  transferred  to  the 
Commission-approved  acquirer. 
Furthermore,  it  contains  measures 
.designed  to  ensure  that  no  material 
confidential  information  is  exchanged 
between  GenCorp  and  the  ARC  in-space 
liquid  propulsion  business  (except  as 
otherwise  provided  in  the  Order  or  in 
the  Order  to  Hold  Separate  and 
Maintain  Assets)  and  provisions 
designed  to  prevent  interim  harm  to 
competition  in  each  in-space  propulsion 
market  pending  divestiture.  The  Order 
to  Hold  Separate  and  Maintain  Assets 
provides  for  the  Commission  to  appoint 
a  Hold  Separate  Trustee  who  is  charged 
with  the  duty  of  monitoring  GenCorp's 
compliance  with  the  Order  to  Hold 
Separate  and  Maintain  Assets.  Pursuant 
to  that  Order,  the  Commission  has 
appointed  Charles  L.  Wilkins  of  KPMG 
LLP  as  Hold  Separate  Trustee  to  oversee 


the  In-Space  Liquid  Propulsion  Assets 
prior  to  their  divestiture  and  to  ensure 
that  GenCorp  complies  with  its  • 
obligations  imder  the  Consent 
Agreement  regarding  the  In-Space 
Liquid  Propulsion  Assets.  Mr.  Wilkins 
has  more  than  35  years  of  experience 
both  inside  the  aerospace  and  defense 
industry  and  as  a  professional  advisor. 
He  has  held  several  key  management 
positions  in  the  aerospace  and  defense 
industry,  including  senior  corporate 
auditor,  controller  and  chief  financial 
officer,  and  during  his  professional 
consulting  career  has  assisted  most  of 
the  larger  defense  contractors  in  the 
United  States  in  a  wide  array  of  services 
including  litigation  and  dispute 
resolution,  compliance  matters  and 
profit  maximization. 

The  proposed  Order  requires  GenCorp 
to  provide  the  Commission,  within 
thirty  (30)  days  from  the  date  the  Order 
becomes  final,  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  GenCorp  intends  to 
comply,  is  Complying,  and  has  complied 
with  th^  provisions  relating  to  the 
proposed  Order  and  the  Order  to  Hold 
Separate  and  Maintain  Assets.  The 
proposed  Order  further  requires 
GenCorp  to  provide  the  Commission 
with  a  report  of  compliance  with  the 
Order  every  thirty  (30)  days  after  the 
date  of  that  initial  compliance  report 
until  the  divestiture  has  been 
completed. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Agreement,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Consent 
Agreement,  the  proposed  Decision  and 
Order,  or  the  Order  to  Hold  Separate 
and  Maintain  Assets,  or  to  modify  their 
terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary. 

[FR  Doc.  03-26750  Filed  10-22-03;  8:45  am] 

BILLING  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services  \ 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  49  FR  35247, 


dated  September  6,  1984.  is  amended  to 
include  the  following  delegations  of 
authority  from  the  Secretary*  to  the 
Administrator,  CMS,  with  the  authority 
to  redelegate,  to  carry  out  the  following 
administrative  and  enforcement 
activities  vested  in  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  under  part  C,  of  title  XI  of  the 
Social  Security  Act,  as  amended. 

•  Section  F. 30.,  Delegations  of 
Authority,  is  amended  to  include  the 
following  delegations  of  authority  for 
certain  provisions  under  part  C,  of  title 
XI  of  the  Social  Security  Act. 

WW.  1.  The  authority  under  section 
262  of  the  Health  Insurance  Portability 
and  Accountabil'ty  Act  of  1996 
(HIPAA).  Public  Law  104-191,  as 
amended,  to  administer  and  to  make 
decisions  regarding  the  interpretation, 
implementation  and  enforcement  of  the 
regulations  adopting  standards  and 
general  administrative  requirements 
under  45  CFR,  parts  160,  162  and  164 
(except  to  the  extent  that  these  actions 
pertain  to  the  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"). 

2.  The  authority'  under  section  262  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  as 
amended,  except  to  the  extent  that  these 
actions  pertain  to  the  Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information,  to: 

A.  Impose  civil  monetary  penalties, 
under  section  1176  of  the  Social 
Security  Act.  including  any  settlement 
thereof,  for  a  covered  entity's  failure  to 
comply  with  certain  requirements  and 
standards. 

B.  Make  exception  determinations, 
under  section  1178(a)(2)(A)  cf  the  Social 
Security  Act,  concerning  when 
provisions  of  State  laws  that  are 
contrary  to  the  Federal  standards  are  not 
preempted  by  the  Federal  provisions. 

Exclusion  to  This  Authority 

All  actions  under  Part  C,  of  Title  XI 
that  pertain  to  Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information,  were  delegated  by  the 
Secretary  to  the  Director,  Office  for  Civil 
Rights,  and  are  excluded  from  this 
delegation.  This  delegation  to  the 
Administrator  also  excludes  the 
authority  to  issue  regulations  and  to 
hold  hearings  and  issue  final 
determinations  if  the  respondent  has 
requested  a  hearing  on  the  imposition  of 
civil  monetary  penalties.  This 
delegation  should  be  exercised  under 
the  Department's  existing  delegation  of 
authority  and  policy  on  issuance  of 
regulations.  In  addition.  I  hereby  affirm 
and  ratifv'  any  actions  taken  by  the 
Administrator,  CMS.  or  any 
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subordinates,  that  involved  the  exercise 
of  the  authority  delegated  hereunder 
prior  to  the  effective  date  of  this 
delegation. 

This  delegation  of  authority  is 
effective  immediately  (October  7.  2003]. 

Dated:  October  7.  2003. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-26629  Filed  10-22-03;  845  am] 

BILUNG  CODE  41 20-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality.  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQj  tn  request 
that  the  Office  of  Management  and 
Budget  (OMB)  allow  the  proposed 
information  collection  project;  "Surveys 
of  Employee  Benefit  Managers  of  Large 
National  Employers  Concerning 
Dissemination  Effectiveness  of  Health 
Services  Research  Information  (SEBM)". 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 


13  (44  U.S.C,  3506(c)(2)(a)).  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection 

This  proposed  mformation  collection 
was  previously  published  m  the  Federal 
Register  on  August  20.  2003  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  24.  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Allison  Eydt.  Human 
Resources  and  Housing  Branch.  Office 
of  Information  and  Regulatory  Affairs, 
OMB.  New  E.xecutive  Office  Building, 
Room  10235.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael.  AHRQ.  Reports 
CJparancp  Officer.  '301'  42~-1651. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"Surveys  of  Employee  Benefit 
Managers  of  Large  National  Employers 
Concerning  Dissemination  Effectiveness 
of  Health  Research  Information  (SEEM)" 

The  SEBM  is  a  series  of  two 
questionnaires  and  one  telephone 
interview  to  learn  the  extent  of 
awareness,  use  of,  and  satisfaction  with 
the  content  of  health  services  research 
information  by  employee  benefits 
managers  of  large  national  employers. 

The  surveys  will  also  measure  the 
effectiveness  of  the  methods  used  to 
disseminate  health  ser\ices  research 

ESTIMATED  Annual  Respondent  Burden 


information.  The  initial  survey  will 
serve  as  a  benchmark  against  which  the 
remaining  twti  sur\'eys  m  this  study  will 
be  measured.  Subsequent  to  the  initial 
survey,  AHRQ  will  initiate  two 
interventions:  (1)  Placing  AHRQ- 
sponsored  information  on  a  website  and 
(21  making  personal  contact  with 
employee  benefits  managers;  a  survey 
will  follow  each  intervention  to  measure 
the  extent  to  which  each  intervention 
makes  employee  benefit  mandgers  aware 
of  AHRQ  and  its  health  research 
information.  With  this  knowledge, 
.^HRQ  will  be  able  to  make  changes  to 
its  information  dissemination  efforts  to 
make  them  more  effective  and 
responsive  to  employee  benefit 
managers. 

Data  Confidentiality  Provisions 

Data  collected  by  the  contractor  and 
the  contractor's  draft  analyses  will  be 
retained  for  one  year  after  final 
acceptance  of  all  contract  deliverables, 
unless  longer  retention  is  requested  by 
the  agency  for  audit  purposes.  All 
agency  documents  pertaining  to  the 
contract  will  be  archived  after  the 
contract  is  completed  and  retained  in 
accordance  with  a  Federal  Records  Act 
retention  schedule. 

Methods  of  Collection 

The  data  will  be  collected  using  a 
combination  of  web-based  and 
telephone  surveys. 


Survey 


initial  Benchmark  Survey  .... 
Post  Intervention  Survey  #1 
Post  Intervention  Survey  #2 

Total  


Number  of  re- 
spondents 


Estimated  time 
per  respond- 
ent in  minutes 


Estimated  total 
burden  hours 


240 

45 

240 


525 


10 
10 
10 


10 


40 

7.5 
40 


87.5 


Estimated  an- 
nual cost  to 
the  govern- 
ment 

$4000 

750 
4000 


8750 


Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  AHRQ's 
information  collection  are  requested 
with  regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  functions  of  AHRQ. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
AHRQ's  estimate  of  burden  (including 
hours  and  cost)  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 


collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 

this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated;  September  29,  2003. 
Carolyn  M.  Clancy, 

Director. 

(FR  Doc.  03-26815  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-197] 

Availability  of  Draft  Toxicologicat 
Profiles 

AGENCY:  .\gency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Depjirtment  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability. 
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SUMMARY:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Art  of  1986  (SARA), 
section  104(i)(3)  [42  U.S.C.  9604{i)(3)l 
directs  the  Administrator  of  ATSDR  to 
prepare  toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  the  17th 
set  of  toxicological  profiles,  v^'hich 
consists  of  one  new  draft  and  seven 
updated  drafts,  prepared  by  ATSDR  for 
review  and  comment. 
DATES:  In  order  to  be  considered, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  24.  2004.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  printed  copies 
of  the  draft  toxicological  profiles  should 
be  sent  to  the  attention  of  Ms.  Yulandia 
Jordan.  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Mailstop  E-29,  1600  Clifton 
Road,  NE..  Atlanta.  Georgia  30333. 
Electronic  access  to  these  documents  is 
also  available  at  the  ATSDR  Web  site: 
http://www.atsdr.cdc.gov/toxpro2.html. 

Comments  regarding  the  draft 
toxicological  profiles  should  be  sent  to 
the  attention  of  Dr.  Marie  Socha, 
Division  of  Toxicology.  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29.  1600  Clifton  Road,  NE, 
Atlanta.  Georgia  30333. 

Requests  for  printed  copies  of  the 
draft  toxicological  profiles  must  be  in 
writing,  and  must  specifically  identify 
the  hazardous  substance(s)  profile(s) 
that  you  wish  to  receive.  ATSDR 
reserves  the  right  to  provide  only  one 


copy  of  each  profile  requested,  free  of 
charge.  In  case  of  extended  distribution 
delays,  requestors  will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
197.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  Dr.  Marie  Socha  at  the 
above  stated  address  by  the  end  of  the 
comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection,  no  confidential 
business  information  or  other 
confidential  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yulandia  Jordon,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  1- 
888-422-8737  or  (404)498-0261. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability.  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibiUties  for  the  ATSDR  and  the 
U.S.  Environmental  Protection  Agency 
(EPA)  with  regard  to  hazardous 
substances  which  are  most  commonly 
found  at  facilities  on  the  CERCLA 
National  Priorities  List  (NPL).  Among 
these  responsibilities  is  that  the 
Administrator  of  ATSDR  prepare 
toxicological  profiles  for  substances 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  headth.  The  availability  of  the 
revised  priority  list  of  275  hazardous 


substances  was  announced  in  the 
Federal  Register  on  October  25.  2001 
(66  FR  54014).  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  17,  1987  (52  FR 
12866):  October  20,  1988  (53  FR  41280); 
October  26,  1989  (54  FR  43619);  October 
17,  1990  (55  FR  42067);  October  17, 
1991  (56  FR  52166):  October  28,  1992 
(57  FR  48801);  February  28,  1994  (59  FR 
9486);  April  29,  1996  (61  FR  18744); 
November  17,  1997  (62  FR  61332)  and 
October  21,  1999  (64  FR  56792). 
[CERCLA  also  requires  ATSDR  to  assure 
the  initiation  of  a  research  program  to 
fill  data  needs  associated  with  the 
substances.) 

Section  104(i)(3)  of  CERCLA  [42 
U.S.C.  9604(i)(3))  outlines  the  content  of 
these  profiles.  Each  profile  will  include 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  identifv'  the  levels 
of  significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available.  ATSDR,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP).  is  required 
to  assure  the  initiation  of  research  to 
determine  these  health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17.  2003. 


Document 


Hazardous  substance 


CAS  No. 


1. 

2. 
3. 


5. 
6. 

7. 

a. 


Bromoform  

Dibromoctiloromethane  

Cartxin  Tetrachloride 

Hexactilorocyclohexane  (gamma)  . 

Hexachlorocyclohexane  (t>eta)  

Hexachlorocyclotiexane  (delta)  

Hexachlorocyclohexane  (alpha)  .... 
Hexachlorocyclotiexane  (technical) 

Naphthalene  

1 -Methyl  Naphthalene  

2-Methyl  Naphthalene  

Nickel  - 

Tin  

Tungsten  * 

Zinc 


000075-25-2 
000124-48-1 
000056-23-5 
000058-89-9 
000319-85-7 
000319-86-8 
000319-84-6 
000608-73-1 
000091 -20-3 
000090-12-0 
000091-57-6 
007440-02-0 
007440-31-5 
007440-33-7 
007440-66-6 


*  Denotes  new  profile 
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All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDRs 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated.  October  17.  2003. 
Georgi  Jones, 

Director.  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registn'. 

[FR  Doc.  03-26724  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Tribal  Consultation  (Listening 
Sessions)  With  American  Indian/ 
Alaskan  Native/Native  Hawaiian 
Representatives 

SUMMARY:  The  Department  of  Health  and 

Human  Services  policy  on  consultation 
with  American  Indian/ Alaska  Native 
(AI/AN)  Governments  and 
Organizations  requires  each  Operating 
Division  to  meet  with  AI/AN  Tribal 
Representatives.  The  Administration  on 
Aging  (AoA)  will  call  three  Tribal 
Listening  .Sessions  that  complv  with  the 
Department's  tribal  consultation  policy 
and  the  Older  Americans  Act  (OAA). 
The  listening  sessions  will  be  held  in 
conjunction  with  OAA  Title  VI  training 
and  technical  assistance  meetings  in 
2003  and  2004. 

The  Tribal  Listening  Sessions  will 
give  AI/AN  Tribal  representatives, 
Native  Hawaiian  representatives.  Title 
VI  Directors,  and  AI/AN  elders  an 
opportunity  to  discuss  Native  American 
elder  issues.  The  Administration  on 
Aging  is  interested  in  the  following 
critical  issues: 

What  can  the  Aging  Services  Network 
do  to  empower  older  people  and  their 
families  to  make  the  best  decisions 
about  their  care  options?  How  can  tribes 
build  on  the  early  success  of  the  Native 
American  Family  Caregiver  Support 
Program  and  expand  access  to 
information,  make  services  more 
consumer-friendly,  and  allow  caregivers 
more  choices?  What  innovations  are 
occurring  at  the  Tribe.  State  and  local 
level  related  to  access  and  service 
delivery  that  could  serve  as  models  for 
other  Tribes  and  communities  across  the 
countrv? 


Anyone  interested  in  testifying  must 
pre-register  to  obtain  a  time  slot.  To 
accommodate  as  many  speakers  and 
diverse  opinions  as  possible,  each 
person  will  have  a  maximum  of  10 
minutes.  AoA  will  accept  a  copy  of 
written  remarks  at  the  time  of  the  Tribal 
Listening  Session. 

DATES:  The  Tribal  Listening  Sessions  are 
from  1  to  4  pm  on  the  fallowing  dates 
and  locations: 

•  October  29.  2003— Reno/Sparks, 
Nevada 

•  Feb.  25.  2004 — Phoenix.  Arizona 

•  April  28.  2004— Rapid  City,  South 
Dakota 

FOR  FURTHER  INFORMATION  AND  TO 
REGISTER  CONTACT:  kaufmann  and 
Associates  at  425  West  1ST  Avenue, 
Spokane.  WA  99201.  phone:  (509)  747- 
4994.  fax:  (509)  747-5030.  These  are  not 
toll-free  numbers.  Electronic  mail 
address:  info'&olderindians.org 

If  you  are  unable  to  attend  but  wish 
to  provide  comments  or  Tribal 
Resolutions,  these  may  be  faxed  to 
Kauffman  &  Associates,  Inc  at  (509) 
747-5030. 

In  accordance  with  the  provisions  of 
the  Americans  with  Disabilities  Act 
(ADA),  it  is  requested  that  any  special 
assistance  requirements  be  requested 
when  registering  for  a  Tribal  Listening 
Session. 

Dated:  October  20.  2003. 
losefina  G.  Carfoonell, 

Assistant  Secretary  for  Aging. 

|FR  Doc  03-26736  Filed  10-22-03;  8:45  am] 

BILLING  CODE  41 54-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0269] 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request:  Infectious  Disease 
Issues  in  Xenotransplantation 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

DATES:  Fax  v^itten  comments  on  the 
collection  of  information  by  November 
24. 2003 


ADDRESSES:  OMB  is  still  expi-ncncing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received. 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
OMB.  Attn:  Fumie  Yokota.Desk  Officer 
for  FDA.  FAX;  202-395-6974 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P  Capezzuto,  Office  of 
Management  Programs  (HFA-250).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-827- 
4659 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  I    sX     ,^507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review'  and  clearance. 

Infectious  Disease  Issues  in 
Xenotransplantation — (OMB  Control 
Number  091 0-045B)— Extension 

The  statutory  authority  to  collect  this 
information  is  provided  under  sections 
351  and  361  of  the  PHS  Act  (42  U.S.C. 
262  and  264)  and  under  the  provisions 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  that  apply  to  drugs  (2:  U.S.C.  301 
et  seq.).  The  PHS  guideline  recommends 
procedures  to  diminish  the  risk  of 
transmission  of  infectious  agents  to  the 
xenotransplantation  product  recipient 
and  the  general  public.  The  PHS 
guideline  is  intended  to  address  public 
health  issues  raised  by 
xenotransplantation,  through 
identification  of  general  principles  of 
prevention  and  control  of  infectious 
diseases  associated  with 
xenotransplantation  that  may  pose  a 
hazard  to  the  public  health.  The 
collection  of  information  described  in 
this  guideline  is  intended  to  provide 
general  guidance  to  sponsors  in:  (1)  The 
development  of  xenotransplantation 
clinical  protocols.  (2)  the  preparation  of 
submissions  to  FDA.  and  (3)  the 
conduct  of  xenotransplantation  clinical 
trials.  Also,  the  collection  of 
information  will  help  ensure  that  the 
sponsor  maintains  important 
information  in  a  cross-referenced  system 
that  links  the  relevant  records  of  the 
xenotransplantation  product  recipient, 
xenotransplantation  product,  source 
animaJ(s),  animal  procurement  center, 
and  significant  nosocomial  exposures. 
The  PHS  guideline  describes  an 
occupational  health  service  program  for 
the  protection  of  health  care  workers 
involved  in  xenotransplantation 
procedures,  caring  for 
xenotransplantation  product  recipients, 
and  performing  associated  laborator\' 
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testing.  The  guideline  also  describes 
public  health  needs  for:  (1)  A  national 
xenotransplantation  database,  which  is 
currently  under  development  bv  the 
PHS:  (2)'a  central  PHS  biologic' 
specimen  archive,  also  under 
consideration;  and  (3)  the  Secretary's 
Advisory  Committee  on 
Xenotransplantation,  which  was 
developed  and  has  been  implemented 
by  the  Department  of  Health  and  Human 
Services.  These  public  health  programs 
and  the  PHS  guideline  are  intended  to 
protect  the  public  health  and  to  help 
ensure  the  safety  of  using 
xenotransplantation  products  in 
humans  by  preventing  the  introduction, 
transmission,  and  spread  cf  infectious 
diseases  associated  with 
xenotransplantation. 

The  PHS  guideline  also  recommends 
that  certain  specimens  and  records  be 
maintained  for  50  years  beyond  the  date 
of  the  xenotransplantation.  These 
include:  (1)  Records  linking  each 
xenotransplantation  product  recipient 
with  relevant  health  records  of  the 
source  animal,  herd  or  colony,  and  the 
specific  organ,  tissue,  or  cell  type 
included  in  or  used  in  the  manufacture 
of  the  product  (3.2.7.1);  (2)  aliquots  of 
serum  samples  from  randomly  selected 
animal  and  specific  disease 
investigations  (3.4.3.1);  (3)  source 
animal  biological  specimens  designated 
for  PHS  use  (3.7.1):  animal  health 
re<;ords  (3.7.2),  including  necropsy 
results  (3.6.4);  and  (4)  recipients' 
biological  specimens  (4.1.2). 

The  retention  period  is  intended  to 
assist  health  care  practitioners  and 
officials  in  surveillance  and  in  tracking 
the  source  of  an  infection,  disease,  or 
illness  that  might  emerge  in  the 
recipient,  the  source  animal,  or  the 
animal  herd  or  colony  after  a 
xenotransplantation. 

The  recommendation  for  mamtaining 
rei:ords  for  50  years  is  based  on  clinical 
experience  with  several  human  viruses 
that  have  presented  problems  in  human 
to  human  transplantation  and  are 
therefore  thought  to  share  certain 
characteristics  with  viruses  that  may 
pose  potential  risks  in 
xenotransplantation.  These 
characteristics  include  long  latency 
periods  and  the  ability  to  establish 
persistent  infections.  Several  also  share 
the  possibility  of  transmission  among 
individuals  through  intimate  contact 
with  human  body  fluids.  Human 
immunodeficiency  virus  (HIV)  and 
Human  T-lymphotropic  virus  are 
human  retroviruses.  Retroviruses 
contain  ribonucleic  acid  that  is  reverse- 
transcribed  into  deoxyribonucleic  acid 
(DNA)  using  an  enzyme  provided  by  the 
virus  and  the  human  cell  machinery. 


That  viral  DNA  can  then  be  integrated 
into  the  human  cellular  DNA.  Both 
viruses  establish  persistent  infections 
and  have  long  latency  periods  before  the 
onset  of  disease,  10  years  and  40  to  60 
years,  respectively.  The  human  hepatitis 
viruses  are  not  retroviruses,  but  several 
share  with  HIV  the  characteristic  that 
they  can  be  transmitted  through  body 
fluids,  can  establish  persistent 
infections,  and  have  long  latency 
periods,  e.g.,  approximately  30  years  for 
Hepatitis  C 

In  addition,  the  PHS  guideline 
recommends  that  a  record  system  be 
developed  that  allows  easy,  accurate, 
and  rapid  linkage  of  information  among 
the  specimen  archive,  the  recipient's 
medical  records,  and  the  records  of  the 
source  animal  for  50  years.  The 
development  of  such  a  record  system  is 
a  one-time  burden.  Such  a  system  is 
intended  to  cross-reference  and  locate 
relevant  records  of  recipients,  products, 
source  animals,  animal  procurement 
centers,  and  nosocomial  exposures. 

Respondents  to  this  collection  of 
information  are  the  sponsors  of  clinical 
studies  of  investigational 
xenotransplantation  products  under 
investigational  new  drug  applications 
(INDs)  and  xenotransplantation  product 
procurement  centers,  referred  to  as 
source  animal  facilities.  Currently,  there 
are  12  respondents  who  are  sponsors  of 
INDs  that  include  protocols  for 
xenotransplantation  in  humans.  Other 
respondents  for  this  collection  of 
information  are  18  source  animal 
facilities  which  provide  source 
xenotransplantation  product  material  to 
sponsors  for  use  in  human 
xenotransplantation  procedures.  These 
18  source  animal  facilities  keep  medical 
records  of  the  herds/colonies  as  well  as 
the  medical  records  of  the  individual 
source  animal(s).  The  total  annual 
reporting  and  recordkeeping  burden  is 
estimated  to  be  approximately  156 
hours.  The  burden  estimates  are  based 
on  FUA's  records  of 
xenotransplantation-related  INDs  and 
estimates  of  time  required  to  complete 
the  various  reporting  and  recordkeeping 
tasks  described  in  the  guideline.  FDA 
does  not  expect  the  level  of  clinical 
studies  using  xenotransplantation  to 
increase  significantly  in  the  next  few 
years. 

FDA  is  requesting  an  extension  of 
OMB  approval  for  the  following 
reporting  and  recordkeeping 
recommendations  in  the  PHS  guideline: 


Table  1  .—Reporting 
Recommendations 


PHS  Guideline 
Section 


Description 


3.2.7.2 

Notify  sponsor  or  FDA  of 
new  archive  site  when  the 
source  animal  facility  or 
sponsor  ceases  oper- 
ations. 

3.4 

Standard  operating  proce- 
dures (SOPs)  of  source 
animal  facility  should  be 
available  to  review  bodies. 

3.5.1 

Include  increased  infectious 
risk  in  informed  consent  if 
source  animal  quarantine 
period  of  3  weeks  is  short- 
ened. 

3.5.4 

Sponsor  to  make  linked 
records  descnbed  in  sec- 
tion 3.2.7  available  for  re- 
view. 

3.5.5 

Source  animal  facility  to  no- 
tify clinical  center  when  in- 
fectious agent  is  Identified 
in  source  animal  or  herd 
after  xenotransplantation 
product  procurement. 

Table  2.— Recordkeeping 
Recommendations 


PHS  Guideline 
Section 


Description 


3.2.7 

Establish  records  linking 
each  xenotransplantation 
product  recipient  with  rel- 
evant records. 

4.3 

Sponsor  to  maintain  cross- 
referenced  system  that 
links  all  relevant  records 
(recipient,  product,  source 
animal,  animal  procure- 
ment center,  and 
nosocomial  exposures). 

3.4.2 

Document  results  of  moni- 
toring program  used  to  de- 
tect introduction  of  infec- 
tious agents  which  may 
not  be  apparent  clinically. 

3.4.3.2 

Document  full  necropsy  in- 
vestigations including  eval- 
uation for  infectious  etiol- 
ogies. 

3.5.1 

Justify  shortening  a  source 
animal's  quarantine  period 
of  3  weeks  pnor  to 
xenotransplantation  prod- 
uct procurement. 
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Table  2.— Recordkeeping 
Recommendations — Continued 


PHS  Guideline 
Section 

Descnption 

3.5.2 

Document  absence  of  infec- 
tious agent  in 
xenotransplantation  prod- 
uct if  its  presence  else- 
where in  source  animal 
does  not  preclude  using  It. 

3.5.4 

Add  summary  of  individual 
source  animal  record  to 
pemianent  medical  record 
of  the  xenotransplantation 
product  recipient. 

3.6.4 

Document  complete  ne- 
cropsy results  on  source 
auiimals  (50-year  record 
retention). 

Table  2.— Recordkeeping 
Recommendations — Continued 


PHS  Guideline 
Section 


3.7 


4.2.3.2 


4.3.1 


Descnption 


Link  xenotransplantation 
product  recipients  to  indi- 
vidual source  animal 
records  and  archived  bio- 
logic specimens 


Record  base-line  sera  of 
xenotransplantation  health 
care  workers  and  specific 
nosocomial  exposure. 


4.2.3.3  and         '  Keep  a  log  of  health  care 
4  3.2  workers  signifrcanf 

nosocomial  exposure(s). 


Document  each 
xenotrauisplant  procedure 


Table  2.— Recordkeeping 
Recommendations — Continued 


PHS  Guideline 
Section 


Descnption 


52 


Document  location  and  na- 
ture of  archived  PHS 
specimens  in  health  care 
records  of 

xenotransplantaton  prod- 
uct reaptent  and  source 
animal 


In  the  Federal  Register  of  July  10. 
2003  (FR  68  41153),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions  No  comments  were  received. 


Table  3.— Estimated  Annual  Reporting  Burden^ 


PHS  GukJeJine  Section 


No.  of  Resp{x>d- 
ents 


Annual  Frequency 
per  Response 


Total  Anmjal  Re- 
sponses 


3.2.7.22 


18 


3.2.7.22 


3.43 


12 


0.33 


3.5.1* 


12 


0.O8 


3.5.4s 


12 


3.5.5« 


18 


006 


(0-1)  1 


12 


tO-1)1 


Taltai 


Hours  per  Re- 
sponse 


0.5 


0.5 


o.oe 


0.25 


0.5 


0.2 


Total  Hours 


10 


0.32 


0.25 


6.0 


0.2 


777 


'There  are  no  capital  costs  or  operating  and  maintenanoe  costs  assoc»ated  with  this  collection  of  informaDon 

2t>4o  animal  fadiity  and  2  sponsors  have  ceased  operations  in  the  last  3  years. 

=»FDA's  records  indnate  that  an  average  of  4  INDs  are  expected  to  be  submitted  per  year. 

♦Has  not  occurred  in  the  past  3  years  and  is  expected  to  contrtue  to  be  a  rare  ocxxirrerx*. 

sBased  on  36  patients  treated  over  a  3  year  period,  the  average  numtser  of  xenotransptantation  product  reciptents  per  year  is  estimated  to  be 


Table  4. — Estimated  Annual  Recordkeeping  Burden  ^ 


PHS  GuideUne  Section 


3.5.1* 


No.  of  Record- 
keepers 


Afviual  Frequency 

per  Record- 

keepflig 


Total  Annual 
Records 


Hours  per  Record- 
keeper 


12 


0.08 


(0-1)  1 


0.5 


Total  Hours 


32.72 

1 

1 

1 

16 

16.0 

4.33 

12 

1 

12 

0.83 

9.96 

3.4.2* 

12 

11 

132 

0.25 

33.0 

3.4.3.25 

18 

4 

72 

0.3 

1 , 

21.6 

0.5 


3.5.2« 

1 , 

12 

0.08 

(0-1)1 

0.25 

t—— 

025 

3.5.4 

12 

1 

12 

0.17 

< 

2.04 

3.8.4'^ 

12 

2 

24 

0.25 

6.0 

3.77 

18 

1.33 

24 

0.08 

1.92 

4.2.32» 

12 

1 — . 

25 

300 

0.17 

51.0 
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Table  4.— Estimated  Annual  Recordkeeping  Burden^— Continued 

PHS  Guideline  Section 

No.  of  Record- 
keepers 

Annual  Frequency 
per  Record- 
keeping 

Total  Annual 
Records 

^°"'\eeper^''°''^"      '        T^'^'  ^°^^^ 

4  2.3.26 

12 

0.08 

(0-1)1 

0.17 

0.17 

4.2.3.3 
and  4.3.26 

12 

0.08 

(0-1 M 

0.17 

0.17 

4.3.1 

12 

1 

12 

0.25 

3.0 

5.29 

12 

3 

36 

0.08 

2.88 

Total 

148.49 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2A  one-time  burden  for  new  respondents  to  set  up  a  recordkeeping  system  linking  all  relevant  records.  FDA  estimates  1  new  sponsor  annually. 

3FDA  estimates  there  is  minimal  recordkeeping  burden  associated  with  maintaining  the  record  system. 

■•Monitoring  for  sentinel  animals  (subset  representative  of  herd)  plus  all  source  animals  There  are  approximately  6  sentinel  animals  per  herd  x 
1  herd  per  facility  x  18  facilities  =  108  sentinel  animals.  There  are  approximately  24  source  animals  per  year  (see  footnote  7  of  this  table  4);  108 
+  24  =  132  monitonng  records  to  document 

^Necropsy  for  animal  deaths  of  unknown  cause  estimated  tc  be  approximately  4  per  herd  per  year  x  1  herd  per  facility  x  18  facilities  =  72. 

•'Has  not  occurred  in  the  past  3  years  and  is  expected  to  continue  to  be  a  rare  occurrence 

'On  average  2  source  animals  are  used  for  prepanng  xenotransplantation  product  matenal  for  one  recipient.  The  average  number  of  source 
animals  is  2  source  animals  per  recipient  x  12  recipients  annually  =  24  source  animals  per  year.  (See  footnote  5  of  table  3  of  this  document.) 

^FDA  estimates  there  are  approximately  12  clinical  centers  doing  xenotransplantation  procedures  x  approximately  25  health  care  workers  in- 
volved per  center  =  300  health  care  workers 

^Twenty-four  source  animal  records  -^  12  recipient  records  =  36  total  records. 


Becau.se  of  the  potential  risk  for  cross- 
species  transmission  of  pathogenic 
persistent  virus,  the  guideline 
recommends  that  health  records  be 
retained  for  50  years.  Since  these 
records  are  medical  records,  the 
retention  of  such  records  for  up  to  50 
years  is  not  information  subject  to  the 
PRA  (5  CFR  1320  3(h)(5)),  Also,  because 
of  the  limited  number  of  clinical  studies 
with  small  patient  populations,  the 
number  of  records  is  e.xpected  to  be 
insignificant  at  this  time. 

Information  collections  in  this 
guideline,  not  included  in  tables  1 
through  4  of  this  document,  can  be 
found  under  e.xisting  regulations  and 
approved  under  the  COMB  control 


I 

numbers  as  follows:  (1)  "Current  Good 

Manufacturing  Practice  for  Finished 
Pharmaceuticals,"  21  CFR  211.1  through 
21 1 .208,  approved  under  OMB  control 
number  0910-0139;  (2)  "Investigational 
New  Drug  Application,"  21  CFR  312.1 
through  312.160.  approved  under  OMB 
control  number  091 0-0014:  and  (3) 
information  included  in  a  license 
application.  21  CFR  601.2,  approved 
under  OMB  control  number  0910-0338. 
(Although  it  is  possible  that  a 
xenotransplantation  product  may  not  be 
regulated  as  a  biological  product  (e.g.,  it 
may  be  regulated  as  a  medical  device), 
FDA  believes,  based  on  its  knowledge 
and  experience  with 


xenotransplantation,  that  any 
xenotransplantation  product  subject  to 
FDA  regulation  within  the  next  3  years 
will  most  likely  be  regulated  as  a 
biological  product.)  However.  FDA 
recognized  that  some  of  the  information 
collections  go  beyond  approved 
collections;  assessments  for  these 
burdens  are  included  in  tables  1  through 
4  of  this  document. 

In  table  5  of  this  document.  FDA 
identifies  those  collection  of 
information  activities  that  are  already 
encompassed  by  existing  regulations  or 
are  consistent  with  voluntary-  standards 
which  reflect  industry's  usual  and 
customary  business  practice. 


Table  5.— Collection  of  Information  Required  by  Current  Regulations  and  Standards 


21  CFR  Section 

Description  of  Collection  of  Information  Activity 

21  CFR  Section  (unless  otherwise 
stated) 

2.2.1 

Document  off-site  collaborations 

312.52 

2.5 

Sponsor  ensure  counseling  patient  +  family  +  contacts 

312.62(c) 

3.1.1  and  3.1.6 

Docutpent  well-characterized  health  history  and  lineage  of  source  animals 

312.23(a)(7)(a)  and  21 1.84 

3,1  8 

Registration  with  and  import  permil  from  the  Centers  for  Disease  Control  and 

Prevention 

42  CFR  71.53 

3.2.2 

Document  collaboration  with  accredited  microbiology  labs 

312.52 

3.2.3 

Procedures  to  ensure  the  humane  care  of  animals 

9  CFR  parts  1,  2,  and  3  and  PHS  Pol- 
icy' 

3.2.4 

Procedures  consistent  for  accreditation  by  the  Association  for  Assessment 
and  Accreditation  of  Laboraton/  Animal  Care  International  (AAALAC  Inter- 
national) and  consistent  with  the  National  Research  Council's  (NRC)  Guide 

AAALAC    International    Rules    of   Ac- 
creditation2  and  NRC  Guides 
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Table  5.— Collection  of  Information  Required  by  Current  Regulations  and  Standards— Continued 


21  CFR  Section 


3.2.5,  3  4.  and  34  1 


3.2.6 


3.3.3 


3.6.1 


3.6.2 


3.6.4 


3.7.1 


4.1.1 


4.1.2 


4.1.2.2 


4.1.2.3 


4.2.2.1 


4.2.3.1 


4.3 


Description  of  Collection  of  Information  Activity 


21  CFR  Section  (unless  otherwise 
stated) 


Herd  health  maintenance  and  surveillance  to  be  documented    available    and     2ii  '00  and  2ii  122 
in  accordance  with  documented  procedures,   record  standard  vetennary 


care 


Animal  facility  SOPs 


Validate  assay  methods 


Procurement  and  processing  of  xenografts  using  documented  aseptic  condi- 
tions 


PHS  Policy^ 


211.160(a) 


211.100  and  211.122 


Develop,  implement,  and  enforce  SOPs  tor  procurement  and  screening  proc-     211  84id'i  and  211.122(c) 
esses 


Communicate  to  FDA  animal  necropsy  findings  pertinent  to  health  of  recipi-  '  312.32fc) 
ent 


PHS  specimens  to  be  linked  to  health  records:  provide  to  FDA  justification  for     312.23<a)(6) 
types  of  tissues,  cells,  and  plasma,   and  quantities  of  plasma  ano  leu-  I 
kocytes  collected 


Surveillance  of  xenotransplant  recipient;  sponsor  ensures  documentation  of     312.23<a)(6)(iii)(f)       and       (g), 

sun/elllance  program  life-long  (justify  >2  yrs.);  investigator  case  histories  (2  i      312.62(b)  and  (c) 
yrs.  after  investigation  is  discontinued) 


and 


Sponsor  to  justify  amount  and  type  of  reserve  samples 


System   for  prompt   retrieval   of   PHS   specimens   and   linkage   to   medical 
records  (recipient  and  source  animal) 


211.122 


312.57(a) 


Notify  FDA  of  a  clinical  episode  potentially  representing  a  xenogeneic  infec-    312.32 
tion  i 


Document  collaborations  (transfer  of  obligation) 


312.52 


Develop  educational  matenals  (sponsor  provides  investigators  with  infonna-     312.50 
tion  needed  to  conduct  investigation  property) 


Sponsor  to  keep  records  of  receipt,  shipment,  and  disposition  of  investigative     312.57  and  312.62(b) 
drug:  investigator  to  keep  records  o!  case  histories 


The     Public  Health  Service  Policy  on  Humane  Care  and  Use  of  Laboratory  Animals"  {http:/Avww  grants. nih.gcv/grants/olaw'reference& 

phspol.htm).  (FDA  has  verified  the  Web  site  address,  but  is  not  i-esponsible  for  subsequent  changes  to  the  Web  'i'.e  after  this  doc 'men-  n,jt,. 
Iishes  in  the  Federal  Register.) 

-AAALAC  International  Rules  of  Accreditation  ihrrp:  mvw  aaaiac  o'-g)  (FDA  has  venfieo  the  Wet  site  adcess  but  is  not  responsible  for  sub- 
sequent changes  to  the  Web  site  after  this  document  publishes  m  the  Feaerai  Register., 

3The  NRC's  "Guide  for  the  Care  and  Use  of  Laboratorv  Animals    (1996). 


Dated:  Ociober  16,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  forPoIicv. 

[FR  Doc,  0.3-26739  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0455] 

Training  Program  for  Regulatory 
Project  Managers;  Information 
Available  to  Industry 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  Center  for  Drug 
Evaluation  and  Research  (CDER)  is 
announcing  the  continuation  of  the 
Regulatory  Project  Management  Site 
Tours  and  Regulatory  Interaction 
Program.  This  training  pn^gram  was 
initiated  in  1999,  and  it  is  intended  to 
give  CDER  regulatory  project  managers 
an  opportunity  to  tour  pharmaceutical 
facilities  and  to  exchange  regulatory 
experiences  with  their  indusLrv 
counterparts.  The  Site  Tnurs  Program  is 
intended  to  enhance  review  efficiency 
and  quality  by  providing  CDER  staff 
with  a  better  understanding  of  the 
pharmaceutical  industry  and  its 
operations.  Further,  this  program  is 
intended  to  improve  communication 
and  cooperation  between  CDER  staff 
and  industry.  The  purpose  of  this  notice 


is  to  invite  pharmaceutical  companies 
interested  in  participating  in  these 
programs  to  contact  CDER. 
DATES:  Pharmaceutical  companies  may 
submit  proposed  agendas  to  the  agency 
on  or  beforn  December  22.  200:;! 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Stewart.  Center  for  Drug 
Evaluation  and  Research  (HFD-160). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
3n-!-R2---'4qfv  FAX  ^01-180-6036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

An  important  part  of  CDER's 
commitment  to  make  safe  and  effective 
drugs  available  to  all  Americans  is 
optimizing  the  efficiency  and  quality  of 
the  drug  review  process.  To  support  this 
primary  goal,  the  center  has  initiated 
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various  training  and  development 
programs  to  promote  high  performance 
of  its  regulatory  project  management 
staff.  CDER  seeks  to  significantly 
enhance  review  efficiency  and  review 
quality  by  providing  the  staff  with  a 
better  understanding  of  the 
pharmaceutical  industry  and  its 
operations.  To  this  end,  CDER  is 
continuing  this  training  program  to  give 
regulator}'  project  managers  the 
opportunity  to  tour  pharmaceutical 
facilities.  The  goals  are  to  provide:  (1) 
First  hand  exposure  to  industry's  drug 
development  processes,  and  (2)  a  venue 
for  sharing  information  about  project 
management  procedures  (but  not  drug- 
specific  information)  with  industry- 
representatives. 

II.  Regulatory  Project  Management  Site 
Tours  and  Regulatory  Interaction 
Program 

In  this  program,  over  a  2-  to  3-day 
period,  small  groups  (five  or  less)  of 
regulatory  project  managers, 
accompanied  by  a  senior  level 
regulatory  project  manager,  may  observe 
operations  of  pharmaceutical 
manufacturing,  packaging  facilities, 
pathology/toxicology  laboratories,  and 
regulatory'  affairs  operations.  Neither 
this  tour  nor  any  part  of  the  program  is 
intended  as  a  mechanism  to  inspect, 
assess,  judge,  or  perform  a  regulatory' 
function,  but  is  meant  rather  to  improve 
mutual  understanding  and  to  provide  an 
avenue  for  open  dialogue.  During  the 
Site  Tours  Program,  rogulaton,'  project 
managers  will  also  participate  in  daily 
workshops  with  their  industr\' 
counterparts,  focusing  on  selective 
regulatory  issues  important  to  both 
CDER  staff  and  industrv'.  The  primary 
objective  of  the  daily  workshops  is  to 
learn  about  the  team  approach  to  drug 
development,  including  drug  discovery, 
preclinical  evaluation,  project  tracking 
mechanisms,  and  regulatory  submission 
operations. 

The  overall  benefit  to  regulatory' 
project  managers  will  be  exposure  to 
project  management  team  techniques 
and  processes  employed  by  the 
pharmaceutical  industry.  By 
participating  in  this  program,  the 
regulatory  project  manager  will  grow 
professionally  by  gaining  a  better 
understanding  of  industry  processes  and 
procedures. 

ni.  Site  Selection 

All  travel  expenses  associated  with 
the  site  tours  will  be  the  responsibility 
of  CDER,  therefore,  selection  will  be 
based  on  the  availability  of  funds  and 
resources  for  each  fiscal  year. 

If  your  firm  is  interested  in  offering  a 
site  tour  or  learning  more  about  this 


training  opportunity,  please  respond 
within  60  days  of  this  notice  by 
submitting  a  proposed  agenda  to 
Patricia  A.  Stewart  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Dated:  October  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-26695  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  General  and 
Plastic  Surgery  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  21,  2003,  from  8  a.m. 
to  5  p.m. 

Location:  Gaithersburg  Holiday  Inn, 
Walker/Whetstone  Rooms,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact  Person:  David  Krause,  Center 
for  Devices  and  Radiological  Health 
(HFZ-410).  Food  and  Drug 
Administration.  9200  Corporate  Blvd., 
Rockville,  MD  20850.  301-594-3090. 
ext.  141,  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12519.  Please  call  the 
Information  Line  or  access  the  Internet 
address  of  http://vi-ww.fda.gov/cdrh/ 
panelmtg.html  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on 
two  premarket  approval  applications 
(PMAs)  for  injectable  devices  intended 
to  restore  soft  tissue  facial  contours  such 
as  nasolabial  folds.  Background 
information  for  each  PMA,  including 
the  agenda  and  questions  for  the 
committee,  will  be  available  to  the 
public  1 -business  day  before  the 
meeting  on  the  Internet  at  http:// 
vi-ww.fda .gov/cdrh/panelm tg.html.  The 


material  for  this  meeting  will  be  posted 
on  November  20,  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  7,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  8:30  a.m.,  11:30  a.m.  and  11:45 
a.m.,  1:15  p.m.  and  1:30  p.m..  and  4 
p.m.  and  4:15  p.m.  Time  allotted  for  oral 
public  presentations  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  7.  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accorrunodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  301-594-1283.  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  16,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 
IFR  Dor.  03-26696  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0478] 

Draft  Guidance  on  Marketed 
Unapproved  Drugs;  Compliance  Policy 
Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Marketed  Unapproved  Drugs: 
Compliance  Policy  Guide."  This  draft 
guidance  describes  how  FDA  intends  to 
exercise  its  enforcement  discretion  with 
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regard  to  drugs  marketed  in  the  United 
States  that  do  not  have  required  FDA 
approval  for  marketing.  This  document 
will,  when  finalized,  supersede  section 
440.100  entitled  "Marketed  New  Drugs 
Without  Approved  NDAs  or  AND  As" 
(CPG  7132C.02)  of  the  Compliance 
Policy  Guide  (CPG).  It  applies  to  any 
new  drug  required  to  have  FDA 
approval  for  marketing,  including  new 
drugs  covered  by  the  over-the-counter 
(OTC)  review. 

DATES:  Submit  UTitten  or  electronic 
comments  on  the  draft  guidance  by 
December  22,  2003.  General  comments 
on  agency  guidemce  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self 
addressed  adhesive  label  to  assist  the 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
WH'\\:fda.gov/dockpts/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sakineh  VValther,  Center  for  Drug 
Evaluation  and  Research  (HFD-316). 
Food  and  Drug  Administration,  1451 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-8964. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  United  States,  as  many  as 
several  thousand  drug  products  are 
marketed  illegally  without  required 
FDA  approval.  The  manufacturers  of 
these  drugs  have  neither  received  FDA 
approval  to  legally  market  their  drugs, 
nor  have  the  drugs  been  marketed  in 
accordance  with  a  final  over-the-counter 
(OTC)  monograph.  The  drug  approval 
and  OTC  monograph  processes  plav  an 
essential  role  in  ensuring  that  all  drugs 
are  both  safe  and  effective. 
Manufacturers  of  new  drugs  that  lack 
required  approval,  including  those  that 
are  not  marketed  in  accordance  with  an 
OTC  monograph,  have  not  provided 
FDA  with  evidence  demonstrating  that 
their  products  are  safe  and  effective. 
Therefore,  FDA  has  an  interest  in  taking 
steps  to  either  encourage  the 
manufacturers  of  these  products  to 
obtain  the  required  evidence  and 
comply  with  the  approval  provisions  of 


the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  or  to  remove  the  products 
from  the  market,  FDA  recognizes  that 
these  goals  need  to  be  achieved  without 
adversely  affecting  public  health, 
imposing  undue  burdens  on  consumers, 
or  unnecessarily  disrupting  the  market. 

In  general,  in  recent  years,  FDA  has 
employed  a  risk-based  enforcement 
approach  to  marketed  unapproved  drugs 
that  includes  efforts  to  identify  illegally 
marketed  drugs,  prioritization  of  those 
drugs  according  tn  potential  public 
health  concerns  or  other  impacts  on  the 
public  health,  and  subsequent 
regulatory-  followup.  Some  of  the 
specific  actions  the  agency  has  taken 
have  been  precipitated  by  evidence  of 
safety  or  effectiveness  problems  that  has 
either  come  to  our  attention  during 
inspections  or  was  brought  to  our 
attention  by  outside  sources 

The  goals  of  this  draft  guidance  are  to 
address  the  following  issues;  (1)  Clarifv 
for  FDA  personnel  and  the  regulated 
industry  how  FDA  intends  to  exercise 
its  enforcement  discretion  regarding 
unapproved  drugs  and  (2)  emphasize 
that  illegally  marketed  drugs  must 
obtain  FDA  approval. 

The  draft  guidance  reflects  the 
agency's  desire  to  address  this  issue 
with  policies  that  are  predictable, 
reasonable,  and  supportive  of  the  public 
health.  The  agency's  approach 
encourages  companies  to  comply  with 
the  drug  approval  process,  but  it  also 
seeks  to  minimize  disruption  to  the 
marketplace  and  to  safeguard  consumer 
health  when  there  are  potential  safety 
risks.  The  draft  guidance  explains  that 
FDA  will  continue  to  give  prioritv  to 
enforcement  actions  involving 
unapproved  drugs:  (1)  with  potential 
safety  risks,  (2)  that  lack  evidence  of 
effecti\eness,  and  (3)  that  constitute 
health  fraud.  It  also  explains  how  the 
agency  intends  to  address  those 
situations  in  which  a  firm  obtains  FDA 
approval  to  sell  a  drug  that  other  firms 
have  long  been  selling  without  FDA 
approval. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  mav  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 


comments  on  the  draft  guidance  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4pm.  Mondav  through  Fndav. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
can  obtain  the  guidance  at  http:// 
\'^'\\'^vfda.go\/cdeT/guidance/index.htm. 

Dated;  October  15.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy: 
[PR  Doc.  03-26753  Filed  10-20-03;  3:00  pm] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No,  2003D-0466] 

International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Repeat-Dose  (Chronic)  Toxicity 
Testing:'  Availability 

AGENCY:  Food  and  Drug  Administration. 

HH.S 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comments  of  a  draft 
guidance  document  for  industry  (#160) 
entitled  "Studies  to  Evaluate  the  Safety 
of  Residues  of  Veterinary  Drugs  in 
Human  Food:  Repeat-Dose  (Chronic) 
Toxicity  Testing"  (VICH  GL-37).  This 
draft  guidance  has  been  developed  for 
veterinary  use  by  the  hiternational 
Cooperation  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Veterinarv'  Medicinal  Products 
fVICH).  This  draft  VICH  guidance 
document  establishes  recommendations 
for  internationally  harmonized  repeat- 
dose  chronic  toxicitv  testing. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
November  24.  2003  to  ensure  their 
adequate  consideration  in  preparation  of 
the  guidance  document.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM).  Food 
and  Drug  Administration.  7519  Standish 
PI.  RockviJle,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document.  Submit  written 
comments  on  the  draft  guidance  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://wv,-Vi'.  fda.gov/dockets/ 
ecomments.  Comments  should  be 
identified  with  the  full  title  of  the  draft 
guidance  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  T.  Mulligan.  Center  for  Veterinary 
Medicine  (HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-6984.  e- 
maii:  lmulliga@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientificallv  based  harmonized 
technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatorv  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  vears  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 


The  VICH  steering  committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products:  the  United  States"  FDA;  the 
U.S.  Department  of  Agriculture;  the 
Animal  Health  Institute;  the  |apanese 
Veterinary  Pharmaceutical  Association; 
the  Japanese  Association  of  Veterinary 
Biologies:  and  the  Japanese  Ministry  of 
Agriculture.  Forestry'  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  steering 
committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
one  representative  from  industry  in 
Australia/New  Zealand,  one 
representative  from  the  Government  of 
Canada,  and  one  representative  from 
industry  in  Canada.  The  VICH 
Secretciriat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IF AH). 
An  IFAH  representative  also 
participates  in  the  VICH  steering 
committee  meetings. 

II.  Draf^  Guidance  on  Microbiological 
Acceptable  Daily  Intakes 

The  VICH  Steering  Committee  held  a 
meeting  on  May  8,  2003,  and  agreed  that 
the  draft  guidance  document  entitled 
■"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  Repeat-Dose  (Chronic)  Toxicity 
Testing"'  (VICH  GL-37)  should  be  rhade 
available  for  public  comment.  This  draft 
VICH  guidance  is  one  of  a  series  of 
guidances  developed  to  facilitate  the 
mutual  acceptance  of  safety  data 
necessary  for  the  determination  of 
acceptable  daily  intakes  (ADIs)  for 
veterinar\'  drug  residues  in  human  food. 
This  draft  guidance  was  developed  after 
consideration  of  the  current  practices 
for  evaluating  veterinary  drug  residues 
in  human  food  in  the  European  Union, 
Japan,  United  States,  Australia,  New 
Zealand,  and  Canada.  It  also  took 
account  of  available  data  from 
subchronic  and  chronic  toxicity  studies. 

FDA  and  the  VICH  Expert  Working 
Group  on  Toxicity  Safety  will  consider 
comments  about  the  draft  guidance 
document.  Information  collection  is 
covered  under  Office  of  Management 
and  Budget  control  number  0910-0032. 

III.  Significance  of  Guidance 

This  draft  document,  developed 
under  the  VICH  process,  has  been 
revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115). 

The  draft  VICH  guidance  (#160) 
represents  the  agency's  current  thinking 


on  the  general  approach  to  establish  a 
microbiological  ADI.  This  guidance 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  You  may  use 
an  alternative  method  as  long  as  it 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

rV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comments 
regarding  this  draft  guidance  document. 
Written  comments  should  be  submitted 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V,  Electronic  Access 

Comments  may  be  submitted 
electronically  on  the  Internet  at  http:// 
www.fda.gov/dockets/ecomments  (select 
"[docket  number]  entitled  "Studies  to 
Evaluate  the  SafeU'  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Repeat-Dose  (Chronic)  Toxicity  Testing" 
(VICHGI^37)." 

Copies  of  the  draft  guidance  may  be 
obtained  on  the  Internet  from  the  CVM 
home  page  at  http://www.fda.gov/cvm. 

Dated:  October  14,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-26697  Filed  10-22-03;  8:45  am] 

BtLUNG  CODE  4160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Programs 

AGENCY:  Indian  Health  Service.  HHS. 
ACTION:  Notice  of  Availability  of  Funds 
for  Health  Professions  Preparatory, 
Pregraduate,  and  Indian  Health 
Professions  Scholarship  Programs  for 
Fiscal  Year  (FY)  2004. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  is  publishing  a  Notice  of 
Availability  of  Funds  for  Health 
Professions  Preparatory,  Pregraduate, 
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and  Indian  Health  Professions 
Scholarship  Programs  for  Fiscal  Year 
(FY)  2004. 

The  IHS  announces  the  availability  oi 
approximately  $3,733,332  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  2004 
awards.  These  programs  are  authorized 
by  section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Pub.  L.  94- 
437.  as  amended  bv  Pub.  L.  100-713. 
Pub.  L.  102-573,  and  Pub.  L.  104-313. 

The  Indian  Health  Scholarship 
(Professions),  authorized  bv  section  104 
of  the  IHCIA.  Pub,  L.  94-437.  as 
amended  by  Pub.  L.  100-713.  bv  Pub.  1.. 
102-573,  and  by  Pub.  L.  104-313  has 
approximately  S8. 177.245  available  for 
FY  2004  awards. 

Full-time  and  part-time  scholarships 
will  be  funded  for  each  of  the  three 
scholarship  programs, 

The  Indian  Health  Professions 
Preparatory  Scholarship  is  listed  as  No. 
93.123  in  the  Office  of  Management  and 


Budget  Catalog  of  Federal  Dnmef^tic 
Assistance  (CFDA)  The  Health 
Professions  Pregraduate  Scholarship  is 
listed  as  No.  93.971.  and  the  Indian 
Health  Scholarship  (Professions)  is 
listed  as  No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
prtimdtion  and  disease  prevention 
objectives  of  Healthy  People  201 U.  a 
PHS-led  activity  for  setting  priority    - 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Edut  ation 
and  Community-Based  Programs 
Potential  applicants  mav  (obtain  a  copy 
of  Health  People  2020.  (Full  Report: 
Stock  No.  017-001-004  74-0]  or  Healthv 
People  2010  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

DATES:  The  application  deadline  for 
both  new  and  continuing  applicants  is 


February  28,  2004.  If  February  28,  falls 
on  the  week-end,  the  application  will  be 
due  on  the  following  Monday. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  bv  the  appropriate  Scholarship 
Coordinator  on  the  deadline  date  or 
postmarked  on  or  before  the  deadline 
date,  (Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  hom  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
received  eifter  the  announced  closing 
date  will  be  returned  to  the  applicant 
and  will  not  be  considered  for  funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856,  856-2  through 
856-8.  815,  816,  818  (approved  under 
OMB  No.  0917-0006  (expires  12/31/ 
2004)). 


IHS  Area  Office  and  States/Locality  Served: 


Scholarship  Coordinator/Address 


Aberdeen  Area  IHS:  Iowa,  Nebraska,  North  Dakota,  South  Dakota 


Alaska  Area  Native  Health  Service  Alaska 


Albuquerque  Area  IHS  Colorado.  New  Mexico 


Bemid|i  Area  IHS  Illinois.  Indiana.  Michigan,  Minnesota.  Wisconsin 


Billings  Area  IHS:  Montana,  Wyoming 


California  Area  IHS  California.  Hawaii 


Nashville  Area  IHS  Alabama.  Arkansas.  Connecticut,  Delaware.  Flor- 
ida, Georgia.  Kentucky.  Louisiana,  Maine.  Maryland.  Massachusetts, 
Mississippi,  District  of  Columbia,  Nev^  Hampshire,  New  Jersey,  New 
York.  North  Carolina.  Ohio,  Pennsylvania  Rhode  Island.  South  Caro- 
lina. Tennessee,  Vermont,  Virginia,  West  Virginia 

Navajo  Area  IHS'  Anzona,  New  Mexico,  Utah  


Oklahoma  City  Area  IHS:  Kansas   Missoun  Oklahoma 
Phoenix  Area  IHS;  Anzona,  Nevada,  Utah  


Portland  Area  IHS:  Idaho,  Oregon,  Washington 


Tucson  Area  IHS:  Anzona,  Texas 


Ms.  Alice  LaFontaine.  Scholarship  Coordinator.  At)erdeen  Area  IHS. 

Federal  Building    Room  303.  115  4th  Avenue    SW    Atjerdeen    SD 

57401 .  Tele   605-22&-7553 
Ms    Evangelyn  Dolomain,  Scholarship  Coordinator,  Alaska  Area  ISH. 

3925  Tudor  Centre  Drive    Anchorage    Alaska  9508    Tele    907-729- 

1913. 
Ms    Alvina  Waseta    Scholarship  Cocamato^    Aiouaue-que  Area  IHS 

530C  Homesieaa  Road    NE    Albuque-'que,  NM  87"  iC    "eie    505- 

248-^513 
Mr,  Tony  Buckanaga,  Scholarship  Coordinator,  BEmidji  Area  IHS,  522 

Minnesota  Avenue,  NW.  Room  209   Bemid)i.  MN  56601,  Tele:  218- 

759-3415, 
Mr.   Sandy   Macdonald.    Scholarship  Coordinator.   Billings   Area   IHS. 

Area  Personnel  Office   P  O   Box  36600.  2900  4th  Avenue    North   Bil- 
lings, MT  59103,  Tele   40^247-7210 
Ms    Mona   Celli    Scholarship  Coordinator.   California  Area   IMS    650 

Capitol   Mall    6th   Floor    Sacramento    CA  95814,   Tele    916-930- 

3981 
Ms  Alvina  Wasela,  Scholarship  Cocrainator.  Nashville  Area  IHS   5300 

Homestead    Road,    NE,    Albuquerque     NM   87110,   Tele:    505-248- 

4513, 


Ms   Roseiinda  All.sor,  Scholarship  Coordinator,  Nava)0  Area  IHS,  P  O 

Box  9020,  Winoow  Rock,  AZ  865i5   Tele   S28-871-1358 
Mr  Jim  Ingram,  Scholarship  Coordinator.  Oklahoma  City  Area  IhS,  HC 

67,  Box  132,  Manetta,  OK  73448,  Tele   580-276-598? 
Norm  Cavanaugh    Scholarship   Coordinator    Phoenix   Area   IHS,  Two 

Renaissance  Square  40  North  Central  Avenue,  Suite  *600   Phoenix 

AZ  85004,  Tele   602-364-5220 
Ms    Dartene  Marcellay-Hyiand    Scholarship  Coordinator    Po'lianq  A'ea 

IHS,  1220  SW  "I'hira  Avenue,  Rm    44.0,  Portland    OR  97204-2892 

Tele   503-326-2625 
Ms,  Mal;nda  Paul,   Scholarship  Coordinator.  Tucson  Area  IHS.   7900 

South    J."  Stock  Rd.,  Tucson,  AZ  85746,  Tele:  520-295-2441. 


FOR  FURTHER  INFORMATION  CONTACT: 

Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator  Other 
programmatic  inquiries  may  be 
addressed  to  Mr.  Jess  Brien.  Chief. 


Scholarship  Branch.  Indian  Health 
Service.  801  Thompson  A\enue.  Suite 
120,  Rockville,  Maryland,  20852; 
Telephone  301-443-6197.  (This  is  not  a 
toll  free  number.)  For  grants 
information,  contact  Mr.  Bernard  Covers 


Up,  Grants  Scholarship  Coordinator, 
Grants  Management  Branch.  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  801  Thompson 
Avenue,  Suite  120,  Rockville,  Maryland 
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20852;  Telephone  301-443-5204.  (This 
is  not  a  toll-free  number.) 

A.  General  Program  Purpose 

These  grants  programs  are  intended  to 
encourage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
health  professionals  to  serve  Indians. 

B.  Eligibility  Requirements 

1.  The  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCLA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  in  a  compensatory,  pre- 
professional  general  education  course  or 
curriculum.  Support  is  limited  to  2 
years  for  full-time  students  and  the  part- 
time  equivalent  of  2  years  not  to  exceed 
4  years  for  part-time  students. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  or  are  enrolled  in  an 
accredited  pregraduate  program  leading 
to  a  baccalaureate  degree  in  pre- 
medicine  or  pre-dentistry.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

3.  The  Indian  Health  Scholarship 
(Professions)  may  be  awarded  only  to  an 
individual  who  is  a  member  of  a 
federally  recognized  tribe  as  provided 
by  section  104,  4(c),  and  4(d)  of  the 
rHCIA.  Membership  in  a  Tribe 
recognized  only  recognized  only  by  a 
state  does  not  meet  this  statutory 
requirement.  To  receive  an  Indian 
Health  Scholarship  (Professions)  an 
otherwise  eligible  individual  must  be 
enrolled  in  an  appropriately  accredited 
school  and  pursuing  course  of  study  in 

a  health  profession  as  defined  by  section 
4(n)  of  the  IHCIA.  Support  is  limited  to 
4  years  for  full-time  students  and  the 
part-time  equivalent  of  4  years  not  to 
exceed  8  years  for  part-time  students. 

Awards  for  the  Indian  Health 
Scholarships  (Professions)  will  be  made 
in  accordance  with  42  CFR  36.330. 
Recipients  shall  incur  a  service 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  which  shall  be  met  by 
service: 

(1)  In  Indian  Health  Service; 


(2)  In  a  program  conducted  under  a 
contract  or  compact  entered  into  under 
the  Indian  Self-Determination  Act; 

(3)  In  a  program  assisted  under  Title 
V  of  the  Indian  Health  Care 
Improvement  Act  (Pub.  L.  94-437)  and 
its  amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service; 

Pursuant  to  the  hidian  Health 
Amendments  of  1992  (Pub.  L.  104-313), 
a  recipient  of  an  Indian  Health 
Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338c  of  the  Public  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(1)  Is  located  on  the  reservation  of  the 
Tribe  in  which  the  recipient  is 
entrolled;  or 

(ii)  Serves  the  Tribe  in  which  the 
recipient  is  entrolled. 

In  summary,  all  recipients  of  the 
Indian  Health  Scholarship  (Professions) 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director. 
IHS,  consistent  with  IHCIA.  Pub.  L.  94- 
437,  as  amended  by  Pub.  L.  100-713, 
and  Pub.  L.  102-573. 

C.  Fund  Availability 

Both  part-time  and  full-time 
scholarship  awards  will  be  made  ina 
ccordance  with  regulations  at  42  CFR 
part  36.320,  incorporated  in  the 
application  materials,  for  Health 
Professions  Preparatory  Scholarship 
Program  for  Indians  and  42  CFR  part 
36.370.  incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Program  for 
Indians.  Approximately  200  awards,  100 
of  which  are  continuing,  will  be  made 
under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  Indians.  The 
awards  are  for  10  months  induration 
and  the  average  award  to  a  full-time 
student  is  approximately  $20,000.  In  FY 
2004,  approximately  $1,500,000  is 
available  for  continuation  awards  and 
approximately  $2,233,000  is  available 
for  new  awards. 

Approximately  340  awards,  179  of 
which  are  continuing,  will  be  made 
under  the  Indian  Health  Scholarship 
(Professions)  Program.  Awards  will  be 
made  to  both  full-time  and  part-time 


students.  The  awards  are  for  12  months 
in  duration  and  the  average  award  to  a 
full-time  student  is  for  approximately 
$23,500.  In  FY  2004,  approximately 
$3,551,000  is  available  for  continuation 
awards,  and  $4,626,000  is  available  for 
new  awards. 

No  more  than  5%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college/university.  Documentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  full-time 
status. 

D.  Criteria  for  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1.  Needs  of  the  IHS.  Applicants  are 
considered  for  scholarship  awards  based 
on  their  desired  career  goals  and  how 
these  goals  relate  to  current  Indian 
health  manpower  needs.  Applications 
for  each  health  career  category  are 
reviewed  and  ranked  separately. 

2.  Academic  Performance.  Applicants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  applicant's  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgement 
of  the  applicant's  achievement.  Health 
Professions  applicants  with  a 
cumulative  GPA  below  2.0  are  not 
eligible  to  apply. 

3.  Faculty/Employer 
Recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
members  and  current  and/oY  former 
employers  regarding  the  applicant's 
potential  in  the  chosen  health  related 
professions. 

4.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals. 
Applicants  must  provide  a  brief  WTitten 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant's  narrative  will  be  judged  on 
how  well  it  is  written  and  content. 

5.  Applicants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  freshmen  and  sophomores. 

E.  Priority  Categories 

Regulations  at  42  CFR  part  36.304 
provide  that  the  IHS  shall,  from  time  to 
time,  publish  a  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  hidian  Health  Professions  Preparatory 
and  Pregraduate  Scholarships  and 
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Indian  Health  Scholarships 
(Professions).  Section  104(h)(1)  of  the 
IHCIA.  as  amended  by  the  Indian  Health 
Care  Amendment  of  i988.  Pub   I.    100- 
713,  authorizes  the  IHS  to  determine 
specific  health  professions  for  which 
Indian  Health  Scholarships  will  be 
awarded.  The  list  of  priontv  health 
professions  that  follow,  by  scholarship 
program,  and  based  upon  the  needs  of 
the  IHS  as  well  as  upon  the  needs  of  the 
American  Indians  and  Alaska  .Natives 
for  additional  service  by  specific  health 
profession. 

1.  Health  Professions  Preparatory 
Scholarship  Scholarships.  (Below  is  the 
list  of  disciplines  to  be  supported  and 
prioritv  is  based  on  academic  level) 

A.  Pre-Dietetics. 

B.  Pre-Engineering 

C.  Pre-Medical  Technology. 

D.  Pre-Nursing. 

E.  Pre-Pharmacy. 

F.  Pre-Physical  Therapy  (Jr.  and  Sr. 
undergraduate  years). 

G.  Pre-Social  Work  (Jr.  and  Sr. 
undergraduate  vears). 

2.  Health  Professicms  Pregraduate 
Scholarships.  (Below  is  the  list  of 
disciplines  to  be  supported  and  priority 
is  based  on  academic  level:  Senior, 
lunior.  Sophomore,  Freshman) 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Scholarships 
(Professions).  (Below  is  a  list  of 
disciplines  to  be  supported  and  priority 
is  based  on  academic  level,  unless 
specified:  Graduate,  Senior,  Junior. 
Sophomore,  Freshman) 

A.  Associate  Degree  Nurse. 

B.  Ghemical  Dependency  Counseling: 
Baccalaureate  and  Masters  level. 

C.  Clinical  Psychology;  Ph.D.  only. 

D.  Coding  Specialist:  Certificate. 

E.  Counseling  Psychology:  Ph.D.  only. 

F.  Dental  Hvgiene:  B.S. 

G  Dentistry:  B.S.  and  M.S. 

H.  Diagnostic  Radiology  Technology: 

Certificate,  Associate,  and  B.S. 
I.  Dietitian:  B.S. 
J.  Engineering  (Civil  and 

Environmental):  B.S. 
K.  Environmental  Health  (Sanitarian): 

B.S. 
L.  Health  Care  Administration:  B.S.  and 

M.S.- 
M.  Health  Education:  B.S.  and  M.S. 
N.  Health  Records:  R.H.I.T  and  RH.I.A. 
O.  Injury  Prevention  Specialist. 
P.  Medical  Technology:  B.S. 
Q.  Medicine:  Allopathic  and 

Osteopathic. 
R.  Nurse:  B.S. * 
S.  Nurse:  R.N. A. 
*  (Priority  consideration  will  be  given  to 

Registered  Nurses  employed  by  the 

Indian  Health  Service;  in  a  program 


assisted  under  a  contract  entered  into 
under  the  Indian  Sell-Determination 
Act;  or  in  a  program  assisted  under 
Title  V  of  the  Indian  Health  Care 
Improvement  Act.) 
T.  Optometr\'. 

U.  Pharmacy:  B.S.,  Pharm  D. 
V.  Phvsician  Assistant. 
W  Phvsical  Therapv:  M.S.  and  D.P.T. 
X.  Podiatrv:D.P.M." 
Y.  Public  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health 
in  specialty  areas  such  as  Dietetics 
and  Community  Development  in 
heath). 
Z.  Public  Health  Nutrition:  Masters  level 

only. 
AA.  Respiratory  Therapy:  Associate. 
BB.  Social  Work:  Masters  level  only 
(Clinical,  Community,  and 
Gerontology). 
CC.  Ultrasonography  (Prerequisite: 
Diagnostic  Radiology  Technology). 
Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  effective  for 
applicants  for  the  2004-2005  academic 
year.  These  priorities  will  remain  in 
effect  until  superseded.  Applicants  for 
health  and  allied  health  professions  not 
on  the  above  priority  list  will  be 
considered  pending  the  availability  of 
funds  and  dependent  upon  the 
availability  of  qualified  applicants  in 
the  priority  areas. 

Dated:  October  14,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Director,  Indian 
Health  Service. 
[FR  Doc,  03-26698  Filed  10-22-03;  8:45  am) 

BILLING  CODE  .S^50-16-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Radiological  Emergency 
Preparedness;  Planning  and  Preparing 
for  a  Fast-Breaking  Event:  Notice  of 
Extension  of  Comment  Period 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate,  Department  of  Homeland 

Serurit\'. 

action:  Notice  of  extension  of  comment 

period, 

summary:  On  August  19,  2003,  FEMA 
published  a  notice  with  request  for 
comments  on  Radiological  Emergency 
Preparedness:  Planning  and  Preparing 
for  a  Fa-st-Breaking  Event.  68  FR  49783. 
With  this  notice,  FEMA  extends  the 


comment  period  until  December  5. 

2003. 

DATES:  This  notice  is  effective  October 
23,  2003.  FEMA  must  receive  comments 
on  nr  before  December  5,  2003. 
ADDRESSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  FEMA.  Room  840,  500 
C  Street,  SW.,  Washington.  DC  20472;  or 
e-mail  to  rules@fema.gov.  Please 
reference  "REP:  Planning  and  Preparing 
for  a  Fast-Breaking  Event"  in  the  subject 
lint'  (if  \nur  (  '  iraip.i'iit  '-'tier  "r  f-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  E.  Quinn.  Chief.  Radiological 
Emergency  Preparedness  Section, 
Nuclear  and  Chemical  Hazards  Division, 
FEMA,  500  C  Street,  SW.,  Washington, 
DC  20472;  (phone)  202-646-3664;  or  e- 
mai!  vanpssa.quinn@dlhs.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
19,  2003,  FEM.\  published  a  notice  with 
request  for  comments  on  Radiological 
Emergency  Preparedness;  Planning  and 
Preparing  for  a  Fast-Breaking  Event,  68 
FR  49783.  With  this  notice,  FEMA 
extends  the  comment  period  until 
December  5.  2003. 

Dated:  October  20.  2003. 
R.  David  Paulison. 

Director  oj  Preparedness  Division.  Emergency 
Preparedness  and  Response.  Department  of 
Homeland  Security. 
IFR  Doc.  03-267:'5  Filfd  10-20-03;  2:40  pm] 

BILUNG  CODE  6718-06-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos,  701-TA^30A  and  430B 
and  731-TA-1019A  and  1019B  (Final)] 

Durum  and  Hard  Red  Spring  Wheat 
From  Canada 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
sections  705(b)  and  735(b)  of  the  Tariff 
Act  of  1930  (1.9  U.S.C.  167ld(b)  and 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Canada  of 
hard  red  spring  wheat,  provided  for  in 
subheadings  1001.90.10  and  1001.90.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  that  have  been 
found  by  the  Department  of  Commerce 
(Commerce)  to  be  subsidized  by  the 
Government  of  Canada  and  sold  in  the 
United  States  at  less  than  fair  value 


'  The  record  is  defined  in  §  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)) 
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(LTFV).-^  The  Commission  also 
determines  that  an  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  from  Canada  of  durum 
wheat,  provided  for  in  subheading 
1001.10.00  of  the  HTS,  that  have  been 
found  by  Commerce  to  be  subsidized  by 
the  Government  of  Canada  and  sold  in 
the  United  States  at  LTFV.^ 

Background 

The  Commission  instituted  these 
investigations  effective  September  13. 
2002,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  the  North  Dakota  Wheat 
Commission  (hard  red  spring  wheat). 
Bismarck,  ND:  the  Durum  Growers 
Trade  Action  Committee  (durum 
wheat),  Bismarck.  NfD;  and  the  U.S. 
Durum  Growers  Association  (durum 
wheat),  Bismarck.  ND.  The  final  phase 
of  the  investigations  was  scheduled  by 
the  Commission  following  notification 
of  preliminarv'  determinations  by 
Commerce  that  imports  of  durum  and 
hard  red  spring  wheat  from  Canada 
were  being  subsidized  within  the 
meaning  of  section  703(b)  of  the  Act  (19 
U.S.C.  1671b(b))  and  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the  final 
phase  of  the  Commissions 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  May 
23,  2003  (68  FR  282.53). »  The  hearing 
was  held  in  Washington,  DC,  on 
September  4,  2003,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  October 
16,  2003.  The  views  of  the^Commission 
are  contained  in  USITC  Publication 
3639  (October  2003),  entitled  Durum 
and  Hard  Red  Spring  Wheat  from 
Canada:  Investigations  Nos.  701-TA- 
430A  and  430B  and  731-TA-1019A  and 
101 9B  I  Final  I. 

Issued:  October  20,  2003. 


-  Chairman  Deanna  Tanner  Okun  and 
Commissioner  .Stephen  Koplan  dissenting. 
Commissioner  Charlotte  R  Lane  not  participating. 

'  Commissioner  Charlotte  R.  Lane  not 
participating 

*  A  notice  of  revised  scheduling  was  published  in 
the  Federal  Register  of  |une  27,  2003  (68  FR  38384). 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  03-26776  Filed  10-22-03;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Public  Input  on  Improving  Agency 
Procedures 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  and  solicitation  of 
written  comments. 

SUMMARY:  The  United  States 
International  Trade  Commission  invites 
public  input  on  specific  ways  in  which 
it  could  improve  its  document 
management  and  electronic  filing 
system,  EDIS. 

DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  in 
the  Office  of  the  Secretarv'  to  the 
Commission  no  later  than  5:15  p.m.  on 
or  before  November  6,  2003. 
ADDRESSES:  A  signed  original  and  8 
copies  of  each  set  of  comments,  along 
with  a  cover  letter,  should  be  submitted 
by  mail  or  hand  delivery  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW., 
Room  112,  Washington.  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means,  except 
to  the  e.xtent  permitted  by  §  201.8  of  the 
Commission's  Rules  (19  CFR  201.8)  [see 
Handbook  for  Electronic  Filing 
Procedures, /ifp.//us/fc.gov/pu6/reports/ 
electronicJiling_handhook.pdf.] 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  R.  Abbott  (202-205-2799), 
Secretary,  or  Ann  Jones,  Deputy 
Secretary  (202-205-1801),  United  States 
International  Trade  Commission. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  The  Commission's  document 
management  and  electronic  filing 
system,  EDIS,  may  be  viewed  at  httpj 
/edis. usitc.gov.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  World  Wide 
Webs i te  ( h tip .//ivww.  usitc.gov) . 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  an  independent,  quasi- 
judicial  federal  agency  with  a  wide 
range  of  trade-related  mandates.  During 
the  conduct  of  its  work,  the  Commission 
collects,  creates,  and  disseminates  a 
large  number  of  documents.  These  may 
include  data  from  interested  parties 
(such  as  domestic  and  foreign 


producers,  U.S.  importers,  and 
purchasers);  staff  reports  summarizing 
information  collected  concerning  such 
indicators  as  imports,  production, 
shipments,  employment,  profits  and 
losses,  and  prices;  hearings-related 
documents;  and  written  opinions 
explaining  the  Commission's 
conclusions  on  factual  and  legal  issues. 

In  1996.  the  Commission  e.stablished 
cm  electronic  document  imaging  system 
to  store  and  provide  access  to  docket 
records  in  agency  investigations.  During 
FY  1999.  the  Commission  made  non- 
confidential official  documents 
available  online  via  the  internally 
developed  EDIS-Online  (EOL)  system  as 
a  pilot  test  of  the  feasibility  of  self- 
service  access  to  its  public  records  on 
the  Web.  In  January  2003.  the 
Commission  implemented  a  new 
document  management  system  (EDIS-II, 
http://edis.usitc.gov)  with  the  capability 
to  accept  documents  electronically. 
Consistent  with  the  Government 
Paperwork  Elimination  Act  (GPEA) 
(Div.  C,  Title  XVII,  Pub.  L.  105-277).  the 
Commission's  Rules  of  Practice  and 
Procedure  currently  provide  for  the 
filing  of  certain  documents  in  electronic 
form. 

Section  335  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1335)  authorizes  the 
Commission  to  adopt  such  reasonable 
procedures,  rules,  and  regulations  as  it 
deems  necessary  to  carry  out  its 
functions  and  duties.  The  Commission 
is  interested  in  comments  concerning  all 
aspects  of  its  EDIS  document 
management  and  electronic  filing 
initiative.  To  this  end,  the  Commission 
is  seeking  input  from  the  public, 
including  persons  and  entities  that 
appear  before  the  agency,  regarding  (1) 
what  features  of  the  EDIS-II  system 
have  proven  to  be  beneficial;  (2)  what 
technical  difficulties  have  arisen  in 
connection  with  use  of  the  system;  (3) 
how  the  agency  can  improve  upon 
existing  features;  (4)  what  additional 
features  may  improve  EDIS;  and  (5)  how 
the  agency  might  implement  electronic 
filing  and  search/retrieval  of 
confidential  business  and  business 
proprietary  information  on  EDIS. 

With  respect  to  documents  containing 
confidential  business  information  (CBI) 
or  business  proprietary  information 
(BPI).  the  Commission  is  considering 
permitting  parties  and  other  persons  to 
file  these  documents  with  the  agency 
electronically.  In  addition  to  technical 
considerations,  such  as  the 
implementation  of  encryption,  the 
Commission  is  interested  in  whether  or 
how  to  provide  notice  to  parties  of  a 
filing,  and  business  policy  and 
procedures  that  may  need  to  be 
addressed. 
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The  Commission  is  also  considering 
allowing  the  search/retrieval  of  CBl/BPl 
material  by  interested  parties  to 
investigations.  Comments  regarding 
such  issues  as  who  should  be  granted 
search/retrieval  permissions,  controls 
over  user  IDs  and  passwords,  and  when 
access  should  be  terminated,  are 
encouraged. 

Comments  on  the  usability  and 
intuitiveness  of  the  functional  design  of 
EDIS  are  of  interest  to  the  Commission, 
The  agencv  encourages  comments 
focusing  on  enhancmg  the  search/ 
retrieval  process,  to  display  and 
download  documents,  and  generally, 
whether  and  how  to  make  EDIS  more 
user-friendly. 

Written  Submissions:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  these  or  other 
matters  related  to  the  document 
management  and  electronic  filing 
system.  The  Commission  does  not 
anticipate  that  any  private  sector  party 
would  need  to  include  confidential 
business  information  in  any  submission 
filed  in  response  to  this  notice.  All 
comments  received  will  be  posted  to 
EDIS  as  investigation  number  MISC- 
030. 

Issued:  October  16,  2003. 

Bv  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 
|FR  Doc.  0,1-26693  Filed  10-22-03;  8:45  am] 

BILLING  CODE  7020-02   P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol.  Tobacco.  Firearms 
and  Explosives 

[ATF  Notice  No.  3:  Docket  No.  ATF2003R- 
28T] 

The  Gang  Resistance  Education  and 
Training  Program:  Availability  of 
Financial  Assistance.  Criteria  and 
Application  Procedures 

agency:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATF). 
Department  of  justice. 
ACTION:  Notice  of  availability  of  funds 
for  the  Gang  Resistance  Education  and 
Training  Program. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Bureau  of  Alcohol. 
Tobacco.  Firearms  and  E.xplosives  (ATF) 
intends  to  enter  into  cooperative 
agreements  with  State  and  local  law 
enforcement  agencies  to  assist  them  in 
providing  the  Gang  Resistance 
Education  and  Training  (G.R.E.A.T.) 
Program  to  school  students.  This  notice 
also  sets  forth  the  intended  funding 


priorities  and  criteria,  as  well  as  the 
application  procedures  that  ATF  will 
use  to  select,  and  award  Federal  funds 
to.  State  and  local  law  enforcement 
agencies  to  deliver  the  G.R.E.A.T. 
Program. 

DATES:  Applications  must  be  received 

on  nr  before  November  30,  2003. 
ADDRESSES:  Send  applications  to  the 
G.R.E.A  T  Branch:  Bureau  of  Alcohol. 
Tobacco.  Firearms  and  Explosives: 
Cooperative  Agreement  Section:  800  K 
Street.  NVV..  Suite  735:  Washington,  DC 
20001:  ATTS  ATF  Sntice  .Vo.  3. 
FOB  FURTHER  INFORMATION  CONTACT: 
Charlene  Lane.  G.R.E.A.T.  Branch: 
Bureau  of  Alcohol.  Tobacco.  Firearms 
and  Explosives:  800  K  Street.  NW..  Suite 
735:  Washington,  DC  20001;  telephone 
toll-free  1-800-726-7070,  extension  7- 
3140.  Or.  send  electronic  mail  (e-mail) 
to:  GREAT<aatf.go\:  or  visit  the 
G.R.E.A.T.  Web  site  at  http:// 
wivw  atf  gov'fireat/indpx.htm. 

SUPPLEMENTARY  INFORMATION: 
Background 

G.R.E.A.T.  is  a  life-skills  competency 
program  designed  to  provide  students 
with  the  skills  they  need  to  avoid  gang 
pressure  and  youth  violence. 
G.R.E.A.T.  s  violence  prevention 
curriculum  helps  students  develop 
values  and  practice  behaviors  that  will 
help  them  avoid  destructive  activities. 
G.R.E.A.T,  functions  as  a  cooperative 
program  utilizing  the  skills  of  ATF, 
Federal,  State,  and  local  law 
enforcement  personnel,  as  well  as 
individuals  from  community  and  civic 
groups. 

The  G,R,E,A,T.  Program  trains  law 
enforcement  officers  in  a  school-based 
curriculum  in  which  the  officers 
provide  instruction  to  school-aged 
children  in  life  skill  competencies,  gang 
awareness,  and  anti-violence 
techniques.  Training  will  be  provided  to 
any  State  or  locaUlaw  enforcement 
agency  to  the  extent  allocated  funds 
allow.  G.R.E.A.T.  consists  of  three  major 

phases: 

•  Phase  1 — School-Based  Education, 

•  Phase  II — After  School/Summer 
Education/Booster  Classes,  and 

•  Phase  III — Family  Component, 

Other  Pertinent  Information 

All  funded  agencies  shall  be  subject  to 
an  audit  of  program  expenditures  and 
curriculum  adherence.  ATF  will  use  the 
audit  findings  to  alter  funding  levels  if 
deemed  necessary  by  ATF. 

Applicants  who  receive  over 
SIOO.OOO,  and  have  been  teaching  the 
G.R.E.A.T.  Program  for  over  a  year,  will 
be  required  to  develop  programs 
tailored  to  their  respective  communities 


for  phases  11  and  111.  Failure  to  develop 
and  provide  phases  II  and  III  by  )uly  1st 
of  the  award  year  will  result  in  a 
reduction  in  funding  of  up  to  25%  for 
the  remainder  of  the  year.  In  mid-year, 
funded  agencies  will  be  reviewed  to 
ensure  that  funding  requirements  are 
being  met.  .Agencies  not  meeting  their 
funding  obligations  will  have  their 
monies  reduced. 

Agencies  awarded  S50,000  or  more 
will  be  required  to  provide  an  officer  (or 
officers)  on  a  part-time  basis  to  assist  the 
G.R.E.A.T.  Program  as  a  National 
Training  Team  (NTT)  member.  NTT 
members  ser\'e  as  instructors  for 
G.R.E.A.T.  officer  training  sessions 
during  the  award  period  at  the  rate  of 
two  weeks  per  550,000  of  the  award 
amount.  Agencies  in  their  first  year  of 
Federal  funding  are  exempt  from  this 
requirement.  However,  the  funded 
agencv  will  be  required  to  designate  an 
officer  to  complete  the  NTT  G.R.E.A.T. 
Management  Training  course. 

Application  Procedures 

Application  for  financial  assistance 
must  be  made  on  ATF  Form  6410.1 
(Gang  Resistance  Education  And 
Training  Funding  Application). 
Application  forms  may  be  obtained  by 
contacting  the  Cooperative  Agreement 
Section,  G.R.E,A.T,  Branch;  Bureau  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives;  800  K  Street,  NW..  Suite 
735:  Washington.  DC  20001:  telephone 
toll-freel-800-726-7070.  Or  visit  the 
G.R.E.A.T.  Web  site  at  http:// 
^\^vw. atf.gov/great/index. htm. 

If  your  agency  was  funded  during  the 
last  award  period  (1/16/2003  to  1/15/ 
2004),  you  can  have  application  forms 
sent  or  questions  answered  by  your 
current  CR.E.A.T.  Program  Branch 
cooperative  agreement  point  of  contact. 

Funding  Categories  and  Funding 
Distributions 

In  order  to  provide  funding  to  a  range 
of  community  sizes  and  locations, 
applicants  will  be  divided  into  five 
categories  based  on  population.  The 
population  categories  are:  (a)  1.000,000 
and  over;  (b)  999,999-500,000;  (c) 
499.999_100,000:  (d)  99,999-25,000: 
and  (e)  24.999  or  less.  Each  applicant  is 
required  to  report  its  population  figures 
using  the  Bureau  of  Census  2000 
Population  Report  for  its  entire  service 
area.  Population  figures  may  be 
obtained  from  the  Bureau's  Web  site  at: 
http://i\ix^v.census.gov/population/ 
i^ivw/estimates.  or  by  contacting  the 
Census  Bureau  at  301-457-4fi08 
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Criteria  and  Points 

Each  application  will  be  evaluated 
and  scored  on  the  basis  of  the  following 
criteria: 

(1)  luvenile  crime  statistics  (25%); 

(2)  Percentage  of  eligible  6th,  7th.  and 
8th  grade  students  the  applicant 
proposes  to  teach,  and  the  percentage  of 
eligible  students  previously  taught  the 
G.R.E.A.T.  core  curriculum  (35%); 

(3)  Presence  of  curriculum 
reinforcement  programs  (25%)  (such  as 
Elementary,  After  School/Summer 
Education/Booster  Classes,  and  Family 
Component/Parent  Involvement 
programs);  and 

(4)  Support  of  National  G.R.E.A.T. 
Program  Training  (15%). 

Criterion  1 .  This  criterion  measures 
the  magnitude  of  an  applicant's  youth 
crime  problem  using  the  number  of  Part 
I  and  II  offenses  reported  in  the  Uniform 
Crime  Reports  (UCR)  published 
annually  by  the  Federal  Bureau  of 
Investigation  (FBI).  Part  1  and  II  offenses 
are  defined  and  listed  in  Appendix  II  of 
the  UCR.  Please  note  that  the  most 
current  UCR  is  usually  two  years  in 
arrears.  ATF  will  obtain  the  required 
juvenile  crime  figures  directly  from  the 
FBI.  Applicants  must  indicate  which 
service  area  (i.e..  city,  county,  etc.)  that 
ATF  should  use  to  obtain  their  most 
recent  UCR  juvenile  crime  figures, 

In  the  event  that  an  applicant  does  not 
provide  annual  data  to  the  FBI  for  the 
UCR.  the  applicant  should  contact  the 
G.R.E.A.T.  Branch  to  determine  how  it 
can  best  submit  information  to  measure 
its  youth  crime  statistics. 

Criterion  2.  This  criterion  will 
measure  middle  school  participation 
and  consists  of  two  sections: 

•  Section  A.  An  applicant  will 
receive  points  based  on  the  percentage 
of  middle  school  students  proposed  to 
be  taught  G.R.E.A.T.  compared  to  the 
total  population  of  middle  school 
students  in  the  jurisdiction. 

•  Section  B  An  applicant  will  receive 
points  based  on  the  percentage  of 
middle  school  students  who  were  taught 
G.R.E.A.T.  during  the  last  school  year 
compared  to  last  year's  total  population 
nf  eligible  middle  school  students  that 
could  have  been  taught. 

Criterion  3.  This  criterion  is  used  to 
identif\-  applicants  who  currently  have 
life  skills  programs  in  place  that 
reinforce  the  effectiveness  of  the 
G.R.E.A.T,  middle  school  core 
curriculum.  Life  skill  programs  are 
those  programs  that  instruct  students  in 
skills  such  as  communication,  active 
listening,  empathy,  avoiding  peer 
pressure,  conflict  resolution,  decision 
making,  responsibility,  citizenship,  goal 
setting,  cultural  sensitivity,  and 


behavior/anger  management.  Applicants 
will  be  asked  to  identify  elementary, 
middle,  and  high  school  programs,  as 
well  as  other  summer,  parent/family, 
and  after  school  programs,  in  their 
service  area. 

Criterion  4.  The  G.R.E.A.T.  Program 
depends  on  G.R.E.A.T.  Officers  to  act  as 
National  Training  Team  (NTT) 
instructors  at  ATF's  G.R.E.A.T.  Officer 
Trainings  sessions.  Without  this 
support,  the  program  could  not 
function.  This  criterion  will  recognize 
and  reward  applicants  who  provide 
NTT  members  for  G.R.E.A.T.  Officer 
training  as  delineated  in  the  cooperative 
agreement. 

Other  Considerations 

ATF  will  consider  past  year  awardees 
previous  spending  of  G.R.E.A.T.  funds 
when  determining  their  future  funding 
levels.  Unless  sufficient  documentation 
and  support  is  supplied,  applicants  will 
not  be  funded  at  higher  levels  if  past 
year  spending  indicates  funds  were 
underutilized.  In  order  to  assure  that 
G.R.E.A.T.  funds  are  spent  in  a  fiscally 
responsible  manner.  ATF  will  also 
consider  the  cost  per  child  for  an 
applicant  to  conduct  the  program  when 
awarding  funds.  ATF  defines  an 
agency's  cost-per-child  as  the  number  of 
children  to  be  taught  divided  by  the 
eligible  awarded  funds. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 


For  the  purpose  of  tracking  Federal 
funds  used  in  grants  and  cooperative 
agreements,  the  G.R.E.A.T.  Program  has 
been  assigned  CFDA  number  21.053. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507(cl))  under  control  number  1140- 
0048.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Authority  and  Issuance 

This  notice  is  issued  pursuant  to 
Office  of  Management  and  Budget 
Circular  No.  A-102  (Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments). 

Approved;  October  15,  2003. 
Bradley  A.  Buckles,  - 

Director. 

[FR  Doc,  03-26774  Filed  10-22-03;  8:45  am] 

BILLING  CODE  441&-FY-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  National  Council  on 
Problem  Gambling,  Inc.;  Public 
Comment  and  Plaintiff's  Supplemental 
Response 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  Sections 
16(b)  and  (d).  the  United  States  hereby 
publishes  below  an  additional  written 
comment  received  on  the  proposed 
Final  Judgment  in  United  States  of 
America  v.  National  Council  on 
Problem  Gambling,  Inc.,  Civil  Action 
No.  1:03CF01278  filed  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  together  with  the  United 
States'  supplemental  response  to  the 
comment.  Copies  of  the  comment  and 
the  United  States'  supplemental 
response  are  available  for  inspection  at 
the  United  States  Department  of  Justice, 
Antitrust  Division,  325  Seventh  Street, 
NW.,  Suite  200,  Washington,  DC  20530, 
and  at  the  Office  of  the  Clerk  for  the 
United  States  District  Court  for  the 
District  of  Columbia,  E.  Barrett 
Prettyman  Building,  333  Constitution 
Ave.^NW.,  Washington,  DC  20001. 

Dorothy  B.  Fountain, 

Dep  u  tv  Director  of  Opera  tions 

United  States  District  Court.  District  of 
Columbia 

United  States  of  America.  209  S,  LaSalle 
Street.  Suite  600.  Chicago,  IL  60604.  Plaintiff, 
versus  National  Council  on  Problem 
Gambling,  Inc.,  208  G  Street,  NE., 
Washington.  DC  20002.  Defendant.  Civil 
Action  No.  l:03CF0127fi.  Judge:  Henry  H. 
Kennedy. 

Supplemental  Response  to  Public  Comments 

Pursuant  to  the  requirements  of  the 
.Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C.  16(b)-(h)  (-APPA"  or  'Tunney  Act"), 
the  United  States  hereby  responds  to  one 
additional  public  comment  received 
regarding  the  Proposed  Final  Judgment  in 
this  case.  This  response  supplements  the 
Response  to  Public  Comments  filed  by  the 
United  States  on  September  17.  2003. 

/.  Background 

On  June  13,  2003.  die  United  States  filed 
a  Complaint  alleging  that  the  National 
Council  on  Problem  Gambling.  Inc.  ("NCPG") 
had  orchestrated  an  unlawful  territorial 
allocation  of  problem  gambling  products  and 
services  along  state  lines  in  violation  of 
Section  1  of  the  Sherman  Act.  15  U.S.C.  1. 
Simultaneously  with  the  filing  of  the 
Complaint,  the  United  States  filed  a  Proposed 
Final  Judgment.  A  Competitive  Impact 
Statement  ("CIS")  was  also  filed  with  the 
Court  at  that  time,  and  published  in  the 
Federal  Register,  along  with  the  Proposed 
Final  Judgment,  on  June  26,  2003  (see  FR 
38,093),  Pursuant  to  15  U.S.C.  16(c).  a 
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summary  of  the  terms  of  the  Proposed  Final 
Judgment  and  CIS  was  published  in  The 
Washington  Post,  a  newspaper  of  general 
circulation  in  the  District  of  Columbia, 
during  the  period  of  lune  24  through  30, 
2003. 

Under  the  consent  order,  NCPG  is 
prohibited  from  directly  or  indirectly 
initiating,  adopting,  or  pursuing  any 
agreement,  program,  or  policy  that  has  the 
purpose  or  effect  of  prohibiting  or  restraining 
any  Problem  Gambling  Service  Provider 
("PCSP")  from:  (1)  Selling  problem  gambling 
services  in  any  state  or  territory  or  to  any 
customer:  or  (2)  submitting  competitive  bids 
in  any  state  or  territory  or  to  any  customer. 
The  NCPG  is  also  prohibited  from  directly  or 
indirectly  adopting,  disseminating, 
publishing,  seeking  adherence  to  or 
facilitating  any  agreement,  code  of  ethics. 
rule,  bylaw,  resolution,  policy,  guideline. 
standard,  certification,  or  statement  made  or 
ratified  by  an  official  that  has  the  purpose  or 
effect  of  prohibiting  or  restraining  any  PGSP 
from  engaging  in  any  of  the  above  practices, 
or  that  states  or  implies  that  any  of  these 
practices  are.  in  themselves,  unethical, 
unprofessional,  or  contrars'  to  the  policy  of 
the  NCPG. 

The  consent  order  further  provides  that  the 
NCPG  is  prohibited  from  adopting  or 
enforcing  any  standard  or  policy  that  has  the 
purpose  or  effect  of:  (1)  Requiring  that  any 
PGSP  obtain  permission  from,  inform,  or 
otherwise  consult  with  another  PGSP  before 
selling  problem  gambling  services  or 
submitting  bids  for  the  provision  of  problem 
gambling  services  in  any  state  or  territory  or 
to  any  customer:  or  (2)  requiring  that  any 
PGSP  contract  with,  provide  a  fee  or  a 
portion  of  revenues  to,  or  otherwi.se 
remunerate  any  other  PGSP  as  a  result  of 
selling  problem  gambling  services  in  any 
state  or  territory  or  to  any  customer.  Finally, 
the  NCPG  is  prohibited  from  adopting  or 
enforcing  any  standard  or  policy  or  taking 
any  action  that  has  the  purpose  or  effect  of: 
(1)  Sanctioning,  penalizing  or  otherwise 
retaliating  against  any  PGSP  for  competing 
with  any  other  PGSP:  or  (2)  creating  or 
facilitating  an  agreement  not  to  compete 
between  two  or  more  PGSPs. 

The  sixty- day  period  for  public  comments 
expired  on  .■\ugust  29.  2003.  During  the 
period  for  public  cofnments,  the  United 
States  was  sent  one  additional  comment 
which  was  not  noted  in  its  original  Response 
to  Public  Comments  filed  on  September  17, 
2003,  That  comment  was  from  Messrs. 
Nicholas  Provenzo.  Chairman,  and  S.M. 
Olivia,  Senior  Fellow.  The  Center  for  the 
Advancement  of  Capitalism  ("CAC").  The 
United  States  has  carefully  considered  the 
views  expressed  in  that  comment,  but 
nothing  in  the  comment  has  altered  the 
United  Slates'  conclusion  that  the  Proposed 
Final  Judgment  is  in  the  public  interest. 
Pursuant  to  Section  16(d)  of  the  Tunney  Act. 
the  United  States  is  now  filing  with  this 
Court  its  response  to  the  comment  submitted 
by  the  CAC.  Once  this  c:omment  and  this 
response  are  published  in  the  Federal 
Register,  the  United  States  will  have  fully 
complied  with  the  Tunney  Act  and  will  file 
a  motion  for  entry  of  the  Proposed  Final 
ludgmenl. 


n.  Supplemental  Response  to  Public 
Comments 

The  Center  for  the  Advancement  of 
Capitahsm 

Among  the  issues  the  CAC  has  raised  in  its 
comment  are:  NCPG's  status  as  a  nonprofit 
corporation;  the  relationship  of  the  antitrust 
laws  to  the  First  Amendment;  and  the  Court's 
public  interest  detennination.  The  CAC  also 
noted  the  absence  of  a  barrier  to  entry 
analysis.  A  copy  of  the  CAC  comment  is 
attached  as  Exhibit  A. 

The  CAC  argues  that,  as  a  nonprofit 
organization,  the  NCPG  is  exempt  from  the 
authority  of  the  antitrust  laws.  Section  1  of 
the  Sherman  Act  specifically  states  that 
"(elvery  person"  who  acts  in  restraint  of 
trade  or  commerce  falls  within  its  scope.  15 
U.S.C.  1.  The  Supreme  Court  has  consistently 
held  that  nonprofit  organizations  are  not 
exempt  from  Section  1  of  the  Sherman  Act. 
See  NCAA  v.  Board  of  Regents.  468  U.S.  85, 
100  n.  22  (1984)  ("There  is  no  doubt  that  the 
sweeping  language  of  §  1  applies  to  nonprofit 
entities,  and  in  the  past  we  have  imposed 
antitrust  liability  on  nonprofit  entities  which 
have  engaged  in  anticompetitive  conduct." 
(citations  omitted));  American  Soc'y  of 
Mechanical  Eng'rs.  Inc.  v,  Hydrolevel  Corp.. 
456  U.S.  556,  576  (1982)  ("[I]t  is  beyond 
debate  that  nonprofit  organizations  can  be 
held  liable  under  the  antitrust  laws.");  see 
also  Goldfarb  v.  Virginia  State  Bar.  421  U.S. 
773  (1975). 

The  CAC  also  argues  that  the  Proposed 
Final  Judgment  violates  the  First  Amendment 
by  "the  shackling  of  NCPG's  future  speech 
and  assembly"  and  that  this  amounts  to 
"overt  censorship  by  the  United  States."  A 
horizontal  agreement  to  allocate  territories, 
whether  by  spoken  or  written  word,  is 
conduct  within  the  reach  of  the  Sherman  Act. 

.  .   .  [I]t  has  never  been  deemed  an 
abridgement  of  freedom  of  speech  or  press  to 
make  a  course  of  conduct  illegal  merely 
because  the  conduct  was  in  part  initiated, 
evidenced,  or  carried  out  by  means  of 
language,  either  spoken,  written,  or  printed 
.  .  .  Such  an  expansive  interpretation  of  the 
constitutional  guarantees  of  speech  and  press 
would  make  it  practically  impossible  ever  to 
enforce  laws  against  agreements  in  restraint 
of  trade  as  well  as  many  other  agreements 
and  conspiracies  deemed  injurious  to  society. 
California  Motor  Transport  Co.  v.  Trucking 
Unlimited,  404  U.S.  508.  514  (1972),  quoting 
Giboneyv.  Empire  Storage  Co..  336  U.S.  490, 
502  (1949).  The  California  Motor  Transport 
Court  went  on  to  say  that  "First  Amendment 
rights  may  not  be  used  as  the  means  or  the 
pretext  for  achieving  "substantive  evils' 
[citation  omitted],  which  the  legislature  has 
the  power  to  control."  Id.  at  515.  See  also 
Associated  press  v.  United  States,  404  U.S, 
1  (1945). 

With  respect  to  the  public  interest 
determination,  the  CAC  suggests  the 
availability  of  other  remedies  in  lieu  of  the 
Proposed  Final  Judgment.  The  territorial 
allocation  alleged  in  the  Complaint  was  a 
horizontal  agreement  among  state  affiliates, 
effectuated  by  the  NCPG.  the  sole  purpose 
and  effect  of  which  was  to  reduce 
competition  for  the  sale  of  problem  gambling 
products  and  services  between  and  among 


state  affiliates.  The  Proposed  Final  Judgment 
addresses  the  violation  alleged  in  the 
Complaint — an  unlawful  territorial  allocation 
of  problem  gambling  products  and  serv'ices 
along  state  lines  in  violation  of  Section  One 
of  the  Sherman  Act.  Nothing  in  the  CAC's 
comment  changes  the  view  of  the  United 
States  that  the  Proposed  Final  Judgment  is  in 
the  public  interest.  In  making  its 
determination  whether  the  Proposed  Final 
Judgment  is  "in  the  public  interest."  the 
"court  is  without  authority  to  'reach  beyond 
the  complaint  to  evaluate  claims  that  the 
goverrmaent  did  not  make  and  to  inquire  as 
to  why  they  were  not  made"'  United  States 
V.  Microsoft  Corp..  231  F.  Supp  2d  144,  154 
(D.D.C.  2002)  (quoting  United  States  v. 
Microsoft  Corp.,  56  F.  3d  1448,  1459  (D.D.C. 
1995)). 

Finally,  the  CAC  also  expressed  concern 
about  the  absence  of  a  barrier  to  entry 
analysis.  However,  the  Division  took  into 
account  all  relevant  economic  and  legal 
factors  in  its  investigation  of  NCPG's 
practices, 

m.  Conclusion 

After  careful  consideration  of  this  public 
comment,  the  United  States  has  concluded 
that  entry  of  the  Proposed  Final  Judgment 
will  provide  an  effective  and  appropriate 
remedy  for  the  antitrust  violation  alleged  in 
the  Complaint,  and  is  therefore  in  the  public 
interest.  Pursuant  to  Section  16(d)  of  the 
APPA,  the  United  States  is  submitting  this 
public  comment  and  this  response  to  the 
Federal  Register  for  publication.  After  this 
comment  and  this  response  are  published  in 
the  Federal  Register,  the  United  States  will 
move  this  Court  to  enter  the  Proposed  Final 
Judgment. 

Dated: Washington,  DC, 

Respectfully  submitted, 
Rosemary  Simota  Thompson,  IL  Bar  # 
6204990,  United  States  Department  of 
Justice,  Antitrust  Division,  209  South 
LaSalle  Street,  Suite  600,  Chicago,  Illinois 
60604,  (312)  353-7530  (telephone),  (312) 
353-4136  (facsimile), 
Rosemary.  Thompson@usdoj.gov. 

Certificate  of  Service 

I  hereby  certify  that  I  ser\ed  a  copy  of  the 
foregoing  Supplemental  Response  to  Public 
Comments  via  First  Class  United  States  Mail. 

this day  of ,  2003,  on: 

Sanford  M.  Saunders,  Jr..  Esq.,  Greenberg 
Traurig,  LP.  800  Connecticut  Avenue,  NW., 
Suite  500.  Washington,  IX:  20006. 
Rosemary  Simota  Thompson,  Attorney, 
Chicago  Field  Office,  U.S.  Department  of 
Justice,  Antitrust  Division,  209  South 
LaSalle  Street,  Suite  600.  Chicago,  Illinois 
60604,  (312)  353-7530  (telephone). 

United  States  District  Court  for  the 
District  of  Columbia 

Lnited  States  of  America.  Plaintiff,  v. 
National  Council  on  Problem  Gambling. 
Inc..  Defendant.  Civil  Action  .No 
1:03CV01278.  Before:  Judge  Henry  H. 
Kennedy. 
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Public  Comments  of  The  Center  for  the 
Advancement  of  Capitalism 

Pursuant  to  the  United  States' 
pubUcation  of  a  Proposed  Final 
judgment  (PFJ)  in  the  above-captioned 
action,'  the  Center  for  the  Advancement 
of  (Capitalism  (CAC)  -  files  the  following 
comments. 

1 .  Material  Facts 

On  lune  13,  2003.  the  United  States 
filed  a  complaint  against  the  National 
Council  on  Problem  Gambling.  Inc. 
(NCPG).  a  nonprofit  corporation 
headquartered  in  Washington,  DC. 
According  to  NCPG,  its  mission  is  to 
"public  awareness  of  pathological 
gambling,  ensure  the  widespread 
availability  of  treatment  for  problem 
gamblers  and  their  families,  and  to 
encourage  research  and  programs  for 
prevention  and  education."  *  NCPG  only 
provides  limited  services  through  its 
national  office,  and  instead  relies  on-34 
state  affiliates  to  produce  and  provide 
"problem  gambling  services"  to 
customers.  NCPG's  customers  include 
state  governments.^  NCPCi's  members 
adopted,  through  its  board  of  directors, 
a  series  of  internal  agreements  to 
coordinate  the  affiliates'  work.  Among 
these  agreements,  according  to  the 
United  States,  was  a  "territorial 
allocation"  scheme  that  the  Government 
considered  a  violation  of  section  one  of  - 
the  Sherman  .^ct.  15  U.S.C.  1. 

The  United  States  alleges  that  from 
1995  to  2001,  NCPG  enforced  a  policy 
restricting  individual  state  affiliates 
from  offermg  problem  gambling 
services — such  as  counseling  and 
educational  programs — in  a  state  served 
by  another  NCPC;  dtfiliate.  For  example, 
the  United  States  alleges  NCPG  "asked" 
its  Minnesota  affiliate  to  cease  efforts  to 
contract  with  the  State  of  Nebraska,  and 
instead  support  that  the  state's  NCPG 
affiliate."'  The  Government  charges  acts 
such  as  this  violate  the  Sherman  Act 
violation  because  customers  are  denied 
the  "benefits  of  free  and  open 
competition"  and  that  "innovations  in 
problem  gambling  products  and  services 
[are]  stifled."'' 

The  finited  States  further  claims 
NCPG  maintained  ethical  guidelines 


I  68  VR  38.090-38.098  dune  23.  2003). 

^C.\C  i.s  a  District  of  Ijjlumbia  nonprofit 
corporation  which  regularly  files  public  comments 
in  Tunney  .^ct  pr(x;oeilmgs.  See,  ;.e  .  United  States 
V  Mountain  Health  Cart^.  68  FR  at  44.591  (July  29, 
20031.  Vnited  States  v  The  MathWorks.  Inc.,  et  al., 
R8  FR  at  3.270-3.2:^2  (lanuary  23.  2003). 

'  http/Zf^'wiv  ncpgambling.org/about.btm. 

■>  See  Competitive  Impact  Statement  at  8-9  (NC;PG 
affiliates  contracted  with  the  Slate  of  Nebraska  and 
the  Arizona  lotterv  ) 

'Id. 

■>  Complaint  at  5.  ;. 


designed  to  support  the  organization's 
illegal  anticompetitive  conduct.  In  1996 
and  1999.  for  instance.  NCPG's  directors 
and  affiliates  adopted  an  "ethics 
resolution"  which  codified  the  non- 
competition policy.  According  to  the 
Government,  NCPG  could  sanction  a 
member  internally,  with  "fines  or 
revocation  of  NCPG  membership."  for 
offering  services  in  a  state  served  by 
another  affiliate  without  the  incumbent 
affiliate'?  permission.^ 

The  PFJ  now  before  the  Court  resolves 
the  Government's  concerns  by 
restricting  NCPG's  future  conduct.  The 
PFJ  prevents  NCPG  from  "prohibiting  or 
restraining"  any  state  affiliate  from 
selling  problem  gambling  services  to 
any  Customer  in  any  state.  The  PFJ 
further  prohibits  NCPG  from  declariog 
such  competition  "unethical, 
unprofessional,  or  contrary  to  the  policy 
of  the  NCPG."  The  PFJ  will  expire  10 
years  from  the  date  of  entry  by  the 
Court.         t 

2.  NCPG's  Actions  and  Barriers  to  Entry 

The  major  flaw  in  the  Government's 
case  is  their  complete  failure  to 
demonstrate,  or  even  allege,  that  NCPG's 
actions  created  a  barrier  to  competition 
in  the  market  for  "problem  gambling 
services."  The  United  States  typically 
alleges  in  antitrust  cases  that  the 
defendant's  actions  create  a  de  facto 
barrier  to  entry  because  of  the  relative 
difficulty  in  entering  the  marketplace. 
Here  there  is  no  such  allegation.  All  the 
United  States  argues  is  that  NCPG 
restrained  competition  among  its  owm 
membership.  This  is  not  a  sufficient 
basis  to  find  entry  of  the  PFJ  is  in  the 
public  interest. 

In  the  first  place,  the  "problem 
gambling  services"  market  does  not 
possess  any  substantial  natural  barriers 
to  entry.  The  United  States  itself  defines 
the  market  in  very  general  terms: 

"Problem  gambling  services"  means  all 
services  relating  to  the  treatment  or 
prevention  of  problem  or  compulsive 
gambling,  including  dissemination  of 
information  regarding  problem  gambling, 
telephonic  het-line  or  help-line  services, 
training  of  problem  gambling  counselors, 
certification  of  various  problem  gambling 
training  programs,  and  provision  of  any 
product  or  service  aimed  at  assisting  problem 
gamblers." 

It  is  unclear  from  the  Government's 
definition  how  many  or  much  of  these 
services  one  must  offer  to  be  considered 
part  of  the  market,  but  it  is  fairly  clear 
that  entry  itself  is  not  difficult.  Any 
individual  or  organization  could 
disseminate  information  on  compulsive 


''  Competitive  Impact  Statement  at  7. 
*  Proposed  Final  judgment  at  3. 


gambling  and  operate  a  hotline  for 
gambling  addicts.  NCPG  is  not  a 
monopolist  in  this  market,  but  rather  a 
successful  group  of  experienced 
problem  gambling  service  providers. 

The  United  States  presents  no 
evidence  that  NCPG  created,  or 
attempted  to  create,  any  barriers  to 
prevent  any  interested  partv  from 
entering  the  market.  From  all  accounts, 
NCPG's  policies  and  actions  were 
limited  to  governing  the  voluntary 
association  among  its  own  affiliates. 
Furthermore,  NCPG  and  its  affiliates  are 
all  nonprofit  organizations.  They  are  not 
organized  to  compete  with  each  other, 
but  rather  to  provide  beneficial  services 
to  the  public  without  regard  for 
maximizing  profit  or  paying  dividends 
to  stockholders.  For  the  United  States  to 
hold  NCPG  to  the  same  antitrust 
standards  as  a  for-profit  corporation  or 
association  both  misconstrues  the  intent 
of  antitrust  laws,  and  imposes  an 
unreasonable  burden  on  NCPG's 
operations.'' 

3.  Free  Speech  and  Free  Assembly 

The  most  disturbing  aspect  of  the  PFJ 
is  the  shackling  of  NCPG's  future  speech 
and  assembly.  Section  IV(B)  of  the  PFJ 
prohibits  NCPG  from  adopting  or 
making  any  statement  that  "states  or 
implies"  intrastate  competition  of  the 
type  at  issue  in  this  case  is  "unethical, 
unprofrofessional.  or  contrary  to  the 
policy  of  NCPG."  This  requirement  does 
nothing  to  enhance  competition,  and  in 
fact  is  overt  censorship  by  the  United 
States.  The  Government  is  not  content 
to  simply  restrict  NCPG's  commercial 
conduct;  they  also  seek  to  prevent  NCPG 
from  expressing,  or  even  holding, 
ethical  views  that  contrast  those  of  the 
United  States. 

The  First  Amendment  forbids  the 
federal  government  from  "abridging  the 
freedom  of  speech."  The  PFJ's 
restrictions  on  NCPG's  future  speech 
plainly  violate  this  constitutional 
commandment.  The  United  States 
possesses  no  authority,  under  either  the 
Constitution  or  the  Sherman  Act.  to 
prevent  private  associations  from 
declaring  conduct  "unethical"  or 
"unprofessional".  Indeed,  if  the 
Government  had  such  power,  it  could 
easily  prohibit  individuals,  undercolor 
of  antitrust  enforcement,  from  making 


"The  United  States  argues  that  NCPG's  policies 
did  not  "enhance  economic  efficiency  "  (Complaint 
at  5).  Once  again,  nonprofit  organizations  are  not 
generally  designed  to  ma.ximizp  economically 
efficiently.  And  even  if  this  were  the  case,  there's 
no  evidence  that  lack  of  "efficiency"  is  itself 
anticompetitive.  Under  this  standard,  for  example. 
one  could  hold  an  amateur  sports  association  in 
violation  of  the  Sherman  Act  for  limiting  the 
number  of  games  member  teams  may  schedule  in 
a  season. 
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such  statements  as  well.  Had  the  United 
States  chosen  to  name  NCPG's  officers 
individually,  they  could  have  extended 
the  Section  IV(B)  speech  restrictions  to 
them. 

The  First  Amendment  also  protects 
the  right  of  individuals  to  "peaceably'" 
assemble  and  "petition  the  Government 
for  a  redress  of  grievances".  The  PFI 
imposes  restraints  on  these  rights.  By 
forbidding  NCPG  from  expressing  views 
that  disagree  with  the  United  States' 
position  on  competition.  NCPG  is 
arguably  prohibited  from  lobbying  other 
branches  of  the  government,  such  as 
Congress,  to  alter  or  abolish  the  policy 
set  forth  by  the  Department  of  lustice  in 
this  matter.  The  United  States  is  trying 
to  prevent  any  future  dissent  or 
discussion  of  the  merits  of  NCPG's 
policies  with  respect  to  competition 
among  its  affiliates.  This  not  only 
violates  the  plain  meaning  of  the  First 
Amendment,  but  it  usurps  the  potential 
role  of  Congress  and  the  judiciary  in 
making  future  assessmens  arising  from 
this  case.  Such  drastic  measures  bear  no 
relation  to  the  stated  objectives  of  the 
PFJ.  namely  to  prevent  allegedly 
anticompetitive  conduct,  The 
Constitution  makes  a  clear  distinction 
between  punishing  speech  and 
punishing  actual  illegal  conduct.  The 
Ignited  States  failed  to  make  this 
distinction  in  formulating  the  PFJ. 

Finallv.  the  entire  PFI  unreasonably 
interferes  with  the  free  association  and 
assembly  rights  of  NCPG  and  its 
members.  For  all  the  Government's 
complaining  over  alleged  restraints  of 
trade,  this  ca.se  arises  solely  from  the 
voluntary  actions  of  NCPG's  members. 
The  state  affiliates  agreed  to  participate 
in,  and  abide  by,  NCPG's  collective 
decision-making  process.  They  agreed  to 
restrict  their  competitive  conduct,  as 
was  their  right.  A  key  element  of 
contract  law  is  that  a  party  may  agree 
not  to  do  something  in  exchange  for 
consideration,  which  in  this  case  was 
continued  membership  in  NCPG.  These 
rights  should  not  be  impugned  upon  by 
the  United  States  for  no  better  reason 
than  certain  consumers  might  be 
temporarily  inconvenienced. 
Consumers,  in  this  conte.xf,  have  no 
right  to  demand  NCPG  act  a  certain  way 
or  promulgate  certain  rules.  There  is  a 
right  to  contract:  there  is  no 
corresponding  right  to  demand  a  service 
from  certain  producers,  as  the  United 
States  erroneously  argues. 

4.  Availability  of  Other  Remedies 

The  United  States  does  not  identify 
anv  specific  "private"  customers  that 
were  allegedly  injured  by  NCPG's 
policies,  only  a  few  state  governments. 
It  is  odd  for  the  United  States  to  contend 


state  governments  are  powerless  to 
direct  the  procurement  nf  particular 
services  as  the  result  of  a  pri\  ate 
association's  "anticompetitive"  actions. 
For  instance,  the  United  States  contends 
Nebraska  was  denied  the  benefits  of 
competition  when  the  Minnesota  NCPG 
affiliate  was  barred  under  the 
organization's  rules  from  bidding  for 
Nebraska's  business.  If  this  were  the 
case,  and  Nebraska  was  unhappy  with 
the  options  presented,  why  then  didn't 
Nebraska  simply  create  another  option? 
If  NCPG  is  getting  in  the  way,  a  state 
could  easily  create  its  own  agency  to 
provide  problem  gambling  services. 
Alternatively,  the  state  could  impose 
licensing  or  other  professional 
requirements  to  ensure  problem 
gambling  services  are  provided  on  terms 
deemed  acceptable  to  the  state's 
interests.'"  In  anv  case,  there  appears  to 
be  little  practical  justification  for 
wielding  a  blunt  federal  remedy  like 
this  PFI  to  dispose  of  a  matter  that  could 
be  dealt  with  better  by  the  states. 

5.  Conclusion 

For  the  numerous  independent 
grounds  discussed  above,  the  Court 
should  reject  the  PFJ  as  inconsistent 
with  the  public  interest  under  the 
Tunney  Act.  The  Government  has  not 
alleged  facts  sufficient  to  warrant  anv 
antitrust  relief,  and  the  remedies 
contained  in  the  PF}  unreasonably 
restrain  NCPG's  First  Amendment 
rights,  as  well  as  the  right  of  NCPG 
members  to  voluntarily  contract. 

Respectfully  Submitted.  The  Center  for  the 

Advancement  of  Capitalism 
Nicholas  P.  Provenzo  V,  Chairman  &  CEO, 

P,0,  Box  16325,  Alexandria,  VA  22302- 

8325,  Telephone:  (703)  625-3296, 

Facsimile:  (703)  997-6521,  E-mo/'i: 

info@capitalismcen  ter.  org. 
S.M,  Oliva,  Senior  Fellow.  2000  F  Street, 

NW.,  Suite  315,  'Washington,  DC  20006, 

Telephone:  (202)  22.S-O071, 

Dated:  August  25,  2003, 
IFR  Doc.  03-26660  Filed  10-22-03;  8:45  am] 
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'"CAC  does  not  support  any  governmental  use  of 
force  to  affect  economic  outcomes.  Nor  do  we 
consider  "problem  gambling  services"  the  proper 
domain  of  the  state.  This  case,  however,  involves 
only  the  alleged  restraint  of  competition  in  the 
marketplace,  and  to  that  end,  our  suggestion  is 
merely  that  state  customers  can  remedy  their 
situation  without  resorting  to  federal  antitrust 
intervention. 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comments  Requested 

ACTION:  bO-Day  emergency  notice  of 
information  collection  under  review: 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired:  claim  for 
death  benefits. 

The  U.S.  Department  of  Justice,  Office 
of  Justice  Programs.  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperw  ork  Reduction 
Act  of  199.5.  OMB  approval  has  been 
requested  by  October  30.  2003  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  davs.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-5806.  Washington,  DC  20503. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  until  December  22, 
2003. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments,  suggestions, 
or  questions  regarding  additional 
information,  including  requests  for 
copies  of  the  proposed  information 
collection  instrument  with  instructions, 
should  be  directed  to  Sharon  Williams 
via  e-mail  at  SbaronW@oip.usdoj.gov  or 
via  facsimile  at  (202)  307-0036. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected; 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g..  permitting  electronic  submission 
of  responses). 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement,  with  Change,  of  a 
Previously  Approved  Collection  for 
which  Approval  has  Expired. 

(2)  The  title  of  the  form/collection: 
Claim  for  Death  Benefits. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  None.  Bureau  of  Justice 
Assistance.  Office  of  Justice  Programs. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  individuals  or 
households.  Other:  None.  The  Public 
Safety  Officers'  Benefits  (PSOB) 
Program  provides  a  one-time  benefit  of 
$250,000  (adjusted  for  cost-of-living)  to 
the  eligible  survivors  of  local,  state,  and 
federal  public  safety  officers  whose 
deaths  result  from  traumatic  injuries 
sustained  in  the  line  of  duty.  The 
agency  requires  the  information 
requested  on  this  form  to  identify 
survivors  and  determine  their  eligibility 
for  the  PSOB  benefit  in  accordance  with 
the  statutory  requirements  found  in  42 
U.S.C.  3796.  Respondents  will  include 
surviving  spouses,  children,  and/or 
parents  of  deceased  public  safety 
officers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  each 
of  the  320  respondents  will  complete 
the  application  in  approximately  90 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  480  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Planning  and  Policy 
Staff,  Justice  Management  Division,  U.S. 
Department  of  Justice,  Patrick  Henry 
Building,  601  D  Street  NW.,  Suite  1600, 
Washington,  DC  20530. 

Dated:  October  16.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  U.S.  Department 
of  Justice. 

(FR  Doc.  03-26690  Filed  M)-22-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

Action:  60-day  emergeiicy  notice  of 
information  collection  under  review: 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  report  of 
public  safety  officer's  death. 

The  U.S.  Department  of  Justice,  Office 
of  Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  October  30.  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-5806,  Washington,  DC  20503. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  until  December  22, 
2003. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments,  suggestions, 
or  questions,  or  questions  regarding 
additional  information,  including 
requests  for  copies  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Sharon  Williams  at 

SharonW@ojp.usdoj.gov OT  via  facsimile 
at  (202)  307-0036. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


aie  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses) 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement,  with  Change,  of  a 
Previously  Approved  Collection  for 
which  Approval  has  Expired. 

(2)  The  title  of  the  form/collection: 
Report  of  Public  Safety  Officer's  Death. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
From  Number:  None.  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government.  Other:  Federal 
Government.  This  information 
collection  is  required  to  carry  out  the 
functions  of  the  PSOB  Program.  The 
program  provides  a  one-time  benefit  of 
$250,000  (adjusted  for  co.st-of-living)  to 
the  eligible  survivors  of  local,  state,  and 
federal  public  safety  officers  whose 
deaths  result  from  injuries  sustained  in 
the  fine  of  duty.  The  Report  of  Public 
Safety  Officer's  Death  form  is  completed 
by  the  employing  agency.  Supporting 
documentation  is  filed  with  the  Bureau 
of  Justice  Assistance  to  assist  in 
determining  eligibility  of  spouses, 
children,  and/or  parents  of  deceased 
public  safety  officers  in  obtaining 
benefits.  The  form  includes  information 
necessary  to  determine  that  the 
circumstances  of  death  meet  the 
requirements  prescribed  in  42  U.S.C. 
3796. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  each 
of  the  320  respondents  will  complete 
the  application  in  approximately  2.5 
hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimate  total  public 
burden  associated  with  this  apphcation 
is  800  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Planning  amd  Policy 
Staff,  Justice  Management  Division,  U.S. 
Department  of  Justice,  Patrick  Henry 
Building,  601  D  Street,  NW,  Suite  1600, 
Washington,  DC  20530. 
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Dated:  October  16.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice^ 
|FR  Doc  0,3-26691  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  BO-day  emergency  notice  of 
information  collection  under  review: 
rein.statement.  with  change,  of  a 
previou.sly  approved  collection  for 
which  approval  has  e.xpired.  report  of 
public  safety  officer's  permanent  and 
total  disability. 

The  U.S  Department  of  Justice.  Office 

of  Justice  Programs.  Bureau  of  justice 
Assistance  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  October  31,  200,3.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergencv  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB.  (Jffice  of  Information  and 
Regulation  Affairs.  Attention: 
Department  of  justice  Desk  Officer, 
Washington.  DC  20503.  Comments  are 
encouraged  and  will  be  accepted  for  60 
da\s  until  December  22.  2003. 

During  the  hrst  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments,  suggestions, 
or  questions  regarding  additional 
information,  including  requests  for 
copies  of  the  proposed  information 
collection  instrument  with  instructions, 
should  be  directed  to  Sharon  Williams 
at  SharonWiiojp  usdoj.gov  or  via 
facsimile  at  (202)  307-0036. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility 

(2)  Evaluate  the  accuracv  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  coll(?ction  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(3)  Enhance  the  qualitv.  utility,  and 
clarity  of  the  information  to  be 
collected 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Overview  of  tills  information: 

(1)  Type  of  information  collection: 
Reinstatement,  with  Change,  of  a 
Previously  Approved  Collection  for 
which  Approval  has  Expired. 

(2)  The  title  of  the  form/collection: 
Report  of  Public  Safety  Officer's 
Permanent  and  Total  Disability. 

(3)  The  agency  form  number,  if  any, 
and  the  applicahle  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  OJP  ADNflN  FORM 
3650/7.  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primarv':  Individuals  or 
Households.  Other:  Federal,  State. 
Local,  or  Tribal  Government.  The  Report 
of  Public  Safety  Officer's  Permanent  and 
Total  Disability  form  is  required  to  carry 
out  the  functions  of  the  Public  Safety 
Officers'  Benefits  Program.  The 
information  collected  is  pursuant  to  the 
Public  Safety  Officers'  Benefits  Act  of 
1976.  Benefits  are  provided  to  claimant 
public  safety  officers  found  to  have  been 
permanently  and  totally  disabled  as  the 
direct  result  of  a  catastrophic  line  of 
duty  injury  sustained  on  or  after 
November  29,  1990.  The  form  includes 
information  necessary  to  determine  that 
the  circumstances  that  lead  to  the 
disability  meet  the  requirements 
prescribed  in  42  U.S.C.  3796. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  each 
of  the  45  respondents  will  complete  the 
application  in  approximately  2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  90  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  Planning  and  Policy 
Staff,  Justice  Management  Division.  U.S. 
Department  of  Justice.  Patrick  Henrv 
Building.  601  D  Street,  NW..  Suite  1600, 
Washington,  DC  20530. 


Dated  October  16.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 

Justice. 

IFR  Dor  n.1-26692  Filed  10-22-03;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  Nos.  D-08295  and  D-10365] 

Proposed  Class  Exemption  To  Permit 
Certain  Loans  of  Securities  by 
Employee  Benefit  Plans 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  proposed  amendment 
to  PTE  81-6  and  proposed  restatement 
and  redesignation  of  PTE  82-63. 

SUMMARY:  This  document  contains  a 

notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  amendment  to  PTE  81-6  and 
a  proposed  restatement  of  PTE  82-63.  If 
granted,  the  proposed  exemption  would 
amend  and  replace  Prohibited 
Transaction  Exemption  [PTE]  81-6  (46 
FR  7527,  January  23,  1981)  which 
exempts  the  lending  of  securities  by 
employee  benefit  plans  to  certain  banks 
and  broker-dealers,  and  would  replace 
PTE  82-63  (47  FR  14804,  April  6.  1982). 
which  exempts  certain  compensation 
arrangements  for  the  provision  of 
securities  lending  ser\'ices  by  a  plan 
fiduciary  to  an  employee  benefit  plan. 
The  class  exemption  proposed  in  this 
notice,  if  granted,  would  incorporate 
PTEs  81-6  and  82-63  and  expand  those 
class  exemptions  to  additional  parties, 
subject  to  modified  conditions.  If 
granted,  the  proposed  exemption  would 
affect  participants  and  beneficiaries  of 
employee  benefit  plans,  persons  who 
lend  securities  on  behalf  of  such  plans, 
and  parties  in  interest  who  engage  in 
securities  lending  transactions  with 
such  plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  December 
8,  2003.  The  replacement  exemption 
and  the  revocation  of  PTEs  81-6  and 
82-63  would  be  effective  60  days 
following  publication  of  the  final  grant. 
ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferable 
tliree  copies)  should  be  addressed  to: 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations.  Employee 
Benefits  Securitv  Administration.  Room 
N-5649,  200  Constitution  Avenue,  .NW.. 
Washington,  DC  20210  (Attention: 
Application  No,  D-10365.)  Interested 
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persons  are  also  invited  to  submit 
comments  and/or  hearing  requests  to 
EBSA  by  email  to;  moffitt.bettv®dol.gov 
or  by  fax  at  (202)  219-0204  by  the  end 
of  the  scheduled  comment  period.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Disclosure  Room,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
TOR  FURTHER  INFORMATION  CO^^■ACT: 
Allison  Padams  Lavigne.  Office  of 
Exemption  Determinations.  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor.  (202)  693-8540 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  class 
exemption  that  would  amend  and 
incorporate  PTEs  81-6  and  82-63  into  a 
new  class  exemption  and  would  expand 
the  existing  relief  from  the  restrictions 
of  sections  406(a)(1)(A)  through  (D)  and 
406(b)(l}  of  ERISA  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  bv  reason  of  section 
4975(c)(1)('A)  through  (E)  of  the  Code  to 
additional  parties  under  modified 
conditions.'  Notice  is  also  hereby  given 
of  the  pendency  before  the  Department 
of  a  proposed  revocation  of  PTEs  81-6 
and  82-63. 

The  proposed  exemption  was 
requested  in  two  applications.  One  was 
submitted  by  the  American  Bankers 
Association  (ABA)  (D-08295)-  and  the 
second  application  was  submitted  bv 
the  Robert  Morris  Associates,  now- 
known  as  the  Risk  Management 
Association  (RMA)  (D-10365).  The 
applications  were  filed  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  2570.  subpart  B  (55  FR 
32836.  August  10.  1990.) 

Background 

PTE  81-6  provides  relief  from  section 
406(a)(1)(A)  through  (D)  of  ERISA  and 
Code  section  4975fc)(lj(A)  through  (D) 
for  the  lending  of  securities  by 
employee  benefit  plans  to  banks  and 


'  Section  102  of  Reorganization  Plan  No  4  of 
1978  (5  use  .^pp  1  (i996))  generally  transferred 
the  authority  of  the  Secretary  of  the  Tre.asury  to 
issue  exemptions  under  section  4975(c)(2)  to  the 
Secretary  of  Labor 

2  The  AB.^  requested  broad  relief  to  permit 
employee  benefit  plans  to  lend  securities  to  any 
foreign  bank  or  broker-dealer  In  this  regard,  the 
,\B.'\  did  not  continue  tn  pursue  their  exemption 
request  bv  responding  to  issues  raised  by  ihe 
Department  relating  to  the  definition  of  eligible 
borrowers  and  provuiiug  information  on  how 
securities  markets  in  other  countries  operate  as 
compared  to  those  in  the  United  Stales  However, 
the  aba's  request  is  being  addressed,  in  part,  by 
this  Notice  which  is  based  on  exemption 
application  D-10365. 


broker-dealers  registered  under  the 
Securities  Exchange  Act  of  1934,  who 
are  parties  in  interest  with  respect  to 
such  plans.  The  exemption  was 
amended  in  1987  to  include  broker- 
dealers  exempted  from  registration  as 
dealers  in  exempted  government 
securities,  provided  that  all  other 
conditions  of  the  exemption  are  met. 

Securities  lending  transactions 
generally  operate  in  the  following 
manner.  An  institutional  investor,  such 
as  a  plan,  lends  securities  from  its 
portfolio  to  a  broker-dealer  or  bank  in 
order  to  augment  the  return  on  those 
securities  while  continuing  to  enjoy  the 
benefits  of  owning  the  securities  (e.g.. 
from  the  receipt  of  any  interest, 
dividends,  or  other  distributions  made 
on  the  loaned  securities  and  from  any 
appreciation  in  the  value  of  the 
securities).  The  lender  generally 
requires  that  the  securities  loaned  be 
fully  collateralized,  and  the  collateral 
usually  is  in  the  form  of  cash  or  high 
quality  liquid  securities,  such  as  U.S. 
Government  or  Federal  Agency 
obligations  or  irrevocable  bank  letters  of 
credit.  If  the  borrower  deposits  cash 
collateral,  the  lender  invests  the 
collateral,  and  the  borrowing  agreement 
may  provide  that  the  lender  pays  the 
borrower  a  previously-agreed  upon 
rebate  and  keeps  the  earnings  on  the 
collateral.  If  the  borrower  deposits 
government  securities,  the  borrower  is 
entitled  to  the  earnings  on  its  deposited 
securities  and  pays  the  lender  a  lending 
fee.  If  the  borrower  deposits  bank  letters 
of  credit  as  collateral,  the  borrower  pays 
the  lender  a  fee  as  compensation  for  the 
loan  of  its  securities. 

PTE  82-63  exempts  certain 
compensation  arrangements  for  the 
provision  of  securities  lending  services 
by  a  plan  fiduciary  to  an  employee 
benefit  plan,  provided  that:  the  loan  of 
securities  is  not  prohibited  by  section 
406(a);  the  lending  fiduciary  is 
authorized  to  engage  in  lending 
transactions  on  behalf  of  the  plan;  the 
compensation  is  reasonable  and  is  paid 
in  accordance  with  terms  of  a  written 
instrument;  the  compensation 
arrangement  is  approved  by  an 
independent  fiduciarv:  and  the 
authorization  is  provided  only  after  the 
independent  fiduciary  has  received  all 
information  necessary  to  approve  the 
arrangement  with  the  lending  fiduciary. 

Currently,  relief  under  PTE  81-6  is 
limited  to  securities  lending 
transactions  in  which  a  plan  loans 
securities  to  a  U.S.  broker-dealer  or  U.S. 
bank  which  is  a  party  in  interest  to  the 
plan.  Moreover,  only  collateral 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 


instrumentalities,  or  irrevocable  bank 
letters  of  credit  may  be  accepted  by  the 
plan.  As  discussed  more  fully  below, 
the  applicant(s)  have  asked  the 
Department  to  extend  relief  to  foreign 
broker-dealers  and  banks  and  to  allow 
plans  to  accept  additional  forms  of 
collateral. 

Discussion  of  the  Application 

The  application  contains  facts  and 
representations  with  regard  to  the 
requested  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Applicant 

The  RMA  is  the  primary  association 
of  securities  lending  professionals. 
RMA's  membership  is  composed  of 
approximately  2800  member 
institutions  consisting  of  banks  and 
regulatory  agencies.  RMA  states  that  its 
purpose  as  an  association  is  to  foster 
standards  and  performance  in  the 
practice  and  management  of  lending 
and  credit  activities  in  its  members  and 
other  institutions  which  comprise  the 
financial  service  industry. 

According  to  RMA,  securities  lending 
activities  in  the  international  business 
context  have  increased  greatly. 
Securities  commonly  loaned  now 
include  U.S.  and  foreign  corporate  and 
government  securities.  Lenders  are 
continuing  to  expand  their  global 
securities  lending  networks  bv 
becoming  familiar  with  and  lending 
securities  located  in  new  markets  and 
by  lending  to  borrowers  located  in  new 
jurisdictions.  The  applicant  represents 
that  plans  are  effectively  prevented  from 
participating  in  securities  lending 
transactions  in  foreign  markets  because 
of  the  limitations  contained  in  PTE 
81-6. 

2.  Suminan,'  of  RMA's  Application 

Eligible  Borrowers 

In  its  original  submission.  RMA 
requested  an  exemption  to  permit 
employee  benefit  plans  to  lend 
securities  to  U.S.  banks  and  broker- 
dealers  and  "exempted  foreign  banks 
and  broker-dealers."  RMA  proposed  to 
define  "exempted  foreign  banks  and 
broker-dealers"  as  either  those  subject  to 
the  laws  and  regulations  of  a  country 
which  is  a  member  of  the  Organization 
for  Economic  Cooperation  and 
Development  or  those  which  are  rated 
with  respect  to  their  long-term 
creditworthiness  as  at  least  "A"  by 
Standard  &  Poors  or  "A3"  by  Moody's 
Investors  Services.  Inc.  RMA  also 
requested  that  the  permissible  collateral 
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under  the  exemption  be  expanded  to 
include  foreign  currency,  securities 
issued  or  guaranteed  by  the  government 
of  an  "exempted  country"  or  one  of  its 
instrumentalities,  or  irrevocable  letters 
of  credit  issued  by  a  bank  which  is 
organized  and  regulated  under  the  laws 
of  an  exempted  country  and  which  is  a 
person  other  than  the  oorrower  or  an 
affiliate  thereof. 

The  Department  requested  additional 
information  relating  to  the  operation 
and  regulatory  environment  of  these 
foreign  countries.  The  Department  notes 
that  the  relief  provided  in  PTE  81-6  was 
based,  in  part,  on  the  regulatory 
oversight  of  banks  and  broker-dealers 
located  in  the  llnited  States.  This 
regulatory  framework  and  the 
conditions  contained  in  PTE  81-6  were 
integral  to  the  Department's 
determination  that  the  exemption  was 
administrativelv  feasible,  in  the 
interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  such 
plan. 

In  response  to  the  Department's 
questions,  RMA  amended  its  request  to 
narrow  the  definition  of  exempted 
foreign  bank  or  broker-dealer  to  include 
those  entities  regulated  under  the  laws 
of  the  United  Kingdom  (the  UKl.  Banks 
and  broker-dealers  in  the  UK  which 
engage  in  securities  lending  activities  of 
the  tvpe  contemplated  by  the  proposed 
exemption  are  subject  to  extensive 
regulation  under  the  Financial  Services 
and  Markets  Act  2000  (FSMA)  which 
governs  "the  conduct  of  investment 
business"  '  in  (he  UK.  The  Financial 
Services  Authority  (FSA)  is  an 
independent  non-government  body 
which  exercises  statutorA"  powers  under 
the  FSMA.  The  FSA  is  accountable  to 
the  Treasur\'  -^  of  the  UK,  and.  through 
them,  to  Parliament.  The  FSA  must 
report  annually  on  the  achievement  of 
its  statutorv  objectives  to  the  Treasury 
which  presents  this  report  to  the 
Parliament 

The  duties  of  the  FSA  fall  into  the 
following  categories:  (l)  Authorization 
of  firms:  (2)  estal'lishing  standards  for 
firms;  (3)  oversight  of  firms:  (4) 
enforcement  of  [investment]  laws  and 
rule?  in  the  UK:  (5]  reducing  financial 
crime:  and  (6)  providing  consumer 
service.  Before  a  firm  may  conduct 


'  The  conduct  of  investment  business  in  the  UK 
includes:  (1)  Buving,  selling,  subscribing  for  or 
underwriting  investments;  (2)  arranging 
transactions  in  the  field  of  investment  and  (3) 
giving  investment  advice. 

"  The  Treasury'  is  the  department  of  the 
government  in  the  UK  responsible  for  formulating 
and  putting  into  effect  the  UK's  financial  and 
economic  policy. 


investment  business,  it  must  be 
authorized  by  the  FSA.  Only  those  hrnis 
which  demonstrate  to  the  FSA  that  they 
satisfy-  threshold  criteria  (which  relate  to 
the  firms'  honesty,  competence  and 
financial  soundness)  are  authorized  to 
engage  in  investment.  The  FSA  ensures 
that  financial  business  is  not  being 
carried  out  bv  unauthorized  firms.  In 
addition,  the  FSA  collects  and 
maintains  information  about  the 
authorized  firms.  Any  investment 
agreement  entered  into  without  such 
authorization  is  unenforceable,  and  the 
counterparty  to  such  agreement  is 
entitled  to  restitution  and  compensation 
fcr  any  loss  incurred. 

The  FSA  also  establishes  "prudence" 
standards  for  the  firms  it  regulates. 
These  standards  include  capital 
requirements  which  are  designed  to 
ensure  that  firms  are  able  to  meet 
financial  obligations.  Firms  are  also 
required  to  meet  FSA  standards  relating 
to  management,  accounting  and 
auditing  practices.  Further,  the  FSA  sets 
the  conduct  of  business  standards 
relating  to  the  firms'  relationships  with 
consumers.  This  involves  overseeing  a 
firm's  dealings  with  investors  to  ensure, 
for  example,  that  information  is 
understandable,  fair  and  not  misleading. 

The  FSA  has  responsibility  for 
overseeing  the  integrity  of  the  UK 
investment  markets.  Specifically,  it 
oversees  the  exchanges,  clearing  and 
settlement  houses,  and  conducts  market 
surveillance  and  transaction  monitoring. 
The  FSA  also  super\ases  the  soundness 
of  banks.  In  so  doing,  the  aim  is,  among 
other  things,  to  protect  depositors. 

In  its  enforcement  capacity,  the  FSA 
investigates  and.  if  appropriate, 
disciplines  and  prosecutes  those 
responsible  for  conducting  financial 
business  outside  of  the  rules.  Under  the 
FSMA,  the  FSA  has  the  statutory 
authority  to  revoke  a  firm's 
authorization,  discipline  firms  and 
individuals  by  public  statements  and 
financial  penalties,  seek  injunctions, 
prosecute  for  offenses  and  require 
mcnev  to  be  returned  as  compensation 
for  consumers. 

According  to  RMA.  the  FSA's 
oversight  of  the  securities  markets  in  the 
UK  provides  a  sufficient  level  of 
safeguards  to  protect  the  interests  of  the 
plans  that  would  be  lending  securities 
to  UK  banks  and  broker-dealers  under 
this  exemption,  if  granted. 

CoUateral  Offered  to  the  Plan 

The  RMA  requested  that  the 
Department  expand  the  types  of 
collateral  permitted  to  be  used  in 
securities  lending  arrangements  to 
include  currency  denominated  in  UK 
pounds  or  Euros,  securities  issued  or 


guaranteed  by  the  government  of  the  UK 
or  one  of  its  agencies  or 
instrumentalities,  the  sovereign  debt  of 
the  member  countries  of  the  European 
Monetary  Union  denominated  in  UK 
pounds  or  in  Euros,  or  irrevocable 
letters  of  credit  denominated  in  UK 
pounds  or  Euros  and  issued  by  a  bank 
which  is  regulated  under  the  laws  of  the 
UK. 

With  respect  to  the  Euro,  RMA 
represents  that,  although  it  is  a 
relatively  new  form  of  currency,  it  is 
closely  monitored  and  regulated  in 
connection  with  the  implementation  of 
the  European  Monetary  Union  (EMU). 
The  EMIJ  '■  consists  of  the  following 
nations:  Austria,  Belgium,  Denmark, 
Finland.  France.  Germany,  Greece, 
Ireland.  Italy.  Luxembourg.  Netherlands. 
Portugal.  Spain  and  Sweden.  In  order  to 
be  admitted  as  members,  these  nations 
were  required  to  meet  five  criteria:  (1) 
Exchange  rates  must  not  fluctuate 
beyond  certain  predetermined 
fluctuation  limits  for  a  period  of  two 
vears:  (2)  a  government  deficit  must  not 
exceed  3%  of  gross  domestic  product 
(GDP):  (3)  a  government  debt  to  GDP 
ratio  is  60%  or  less:  (4)  an  inflation  rate 
must  not  be  more  than  1.5%  above  that 
of  the  average  rate  of  the  three  best 
performing  participating  nations:  and 
(5)  an  average  long-term  interest  rate  is 
no  more  than  2%  above  that  of  the  three 
best  performing  participating  nations. 
The  primarA,'  goal  of  the  introduction  of 
the  Euro  is  to  establish  and  maintain 
price  stability  throughout  the  EMU 
region.  The  European  Central  Bank 
(ECB)  and  the  European  System  of 
Central  Banks  (ESCB)  provide  a 
comprehensive  management  and 
regulatory  infrastructure  designed  to 
support  this  objective.  The 
responsibility  of  the  ESCB  is  to  maintain 
price  stability  and  to  define  and 
implement  the  monetar\-  policy  of  the 
EMU  nations  and  promote  the  smooth 
operation  of  payment  svstems. 

The  RMA  proposed  that,  if  letters  of 
credit  are  used  as  collateral,  they  must 
be  issued  by  a  bank  whose  long-term 
deposit  rating  is  investment  grade  or 
higher,  as  determined  by  a  nationally 
recognized  independent  statistical 
rating  organization.  Upon  further 
consideration  of  this  issue.  RMA 
suggested  that  the  "counterparty  credit 
rating  "  of  a  bank  is  a  more  appropriate 
measure  with  respect  to  these 
transactions.  Counterparty  credit  ratings 
take  into  account  factors  that  focus  on 
the  bank's  capacity  to  meets  its  financial 


5  Although  the  UK  did  not  initially  participate  in 
the  EMU.  it  is  anticipated  that  a  significant  amount 
of  business  in  the  financial  sector  of  the  UK  will 
be  transacted  in  Euros 
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obligations  as  they  come  due.  RMA 
states  that  rating  agencies,  such  as 
Standard  &  Poor's,  look  to  the  credit  of 
the  bank  when  examining  transactions 
that  rely  on  lines  of  credit  for  credit 
enhancements. 

RMA  has  also  requested  that  plans  be 
allowed  to  accept  collateral  that  is 
denominated  in  a  different  currency 
than  the  securities  lent.  RMA  notes  that, 
because  plans  are  currently  not 
permitted  under  PTE  81-6  to  accept 
foreign  government  debt  as  collateral  for 
borrowed  securities,  plans  are  not  able 
to  fully  participate  in  the  overseas 
securities  lending  markets  and  are 
prevented  from  enjoying  revenue 
opportunities  that  are  available  to  other 
lenders.  RMA  further  states  that  most 
broker-dealers  who  are  active  in  the 
international  securities  lending  area  are 
active  in  several  markets.  Thus,  a 
broker-dealer  may  have  a  relativelv  large 
position  in  the  currency  of  one  country 
(e.g.,  Euro),  but  may  have  a  need  to 
borrow  securities  denominated  in  the 
currency  of  a  another  country  (e.g.,  UK 
pounds).  In  these  circumstances,  the 
borrower  would  want  to  deliver  Euros 
as  collateral  for  a  loan  of  UK  pound 
denominated  securities.  RMA  believes 
that  plans  would  be  at  a  competitive 
disadvantage  if  the  proposed  exemption 
did  not  permit  plans  to  accept  collateral 
that  is  denominated  in  a  different 
currency  than  the  securities  that  are 
lent. 

Another  request  of  RMA  relates  to  the 
level  of  collateral  that  must  be  provided 
to  a  lender.  RMA  suggests  that  the 
market  value  of  the  collateral  offered  to 
the  plan  be  not  less  than  100  percent  of 
the  then  market  value  of  the  securities 
lent,  if  the  collateral  is  denominated  in 
the  same  currency  as  the  securities,  and 
102  percent  of  the  then  market  value  of 
the  securities  lent  if  the  collateral  is 
denominated  in  a  different  currency. 
However,  after  consideration  of  the 
issue,  the  Department  believes  that  it 
would  be  more  protective  of  the  plan  to 
require  that  the  market  value  of  the 
collateral  be  105  percent  of  the  then 
market  value  of  the  securities  lent  where 
the  collateral  offered  bv  a  borrower  is 
denominated  in  a  different  currency 
than  that  of  the  securities. 

Plan's  Rights  With  Respect  to  the 
Collateral  Under  the  Law  of  the  UK 
Upon  a  Borrower's  Default 

RMA  states  in  its  application  that 
under  standard  securities  lending 
practices  in  the  UK,  title  to  the  collateral 
given  to  the  lender  in  exchange  for 
borrowed  securities,  passes  to  the 
lender.  According  to  RMA,  this  practice 
is  reflected  in  the  standard  lending 
agreements  used  in  the  UK  RMA 


represents  that  the  securities  lending 
transactions  contemplated  by  the 
proposed  exemption  would  be  carried 
out  in  accordance  with  standard 
securities  lending  practices  in  the 
United  Kingdom.  Because  the  lending 
plan  will  have  title  to  the  collateral  in 
these  transactions,  such  plans  will  not 
be  restricted  in  their  ability  to  apply  the 
collateral  towards  the  cost  of  replacing 
the  borrowed  securities  or  to  replace  the 
collateral  with  cash  in  the  event  the 
borrower  were  to  default. 

To  further  protect  the  plan's  interests 
in  the  event  of  a  borrower's  default, 
RMA  proposes  that,  in  the  securities 
lending  agreement,  the  borrower  will 
agree  to  submit  to  the  jurisdiction  of  the 
courts  of  the  United  States.  Once  a  plan 
receives  a  judgment  against  a  borrower 
in  a  U.S.  court,  the  plan  would  then 
enforce  the  judgment  in  a  UK  court. 
RMA  states  that  the  enforcement  of  U.S. 
judgments  in  the  UK  courts  is  governed 
by  common  law.  A  basic  principle  of 
such  common  law  is  that  any  judgment 
of  a  court  of  a  foreign  country  which  is 
for  a  debt  or  a  definite  sum  of  money 
which  is  final  and  conclusive  on  the 
merits,  and  as  to  which  the  foreign  court 
had  jurisdiction  over  the  defendant,  is 
enforceable  at  common  law  in  the 
absence  of  fraud.  Under  UK  common 
law,  a  foreign  court  is  considered  to 
have  jurisdiction  over  the  defendant  if 
the  defendant  agreed  to  submit  to  the 
jurisdiction  of  the  foreign  court  prior  to 
the  commencement  of  the  proceedings. 

To  enforce  a  U.S.  judgment  under 
common  law,  a  claimant  must 
commence  an  action  in  a  UK  court  by 
writ.  If  a  claimant  obtains  a  favorable 
judgment  in  a  U.S.  court  following  a 
summary  judgment  action  or  a  trial,  the 
judgment  is  enforceable  in  the  UK  like 
any  other  UK  judgment. 

As  an  alternative  to  submission  to  the 
jurisdiction  of  the  United  States  courts, 
if  the  lending  agent  is  domiciled  in  the 
United  States,  the  lending  agent  may 
agree  to  indemnify'  and  hold  harmless 
each  plan  against  any  shortfall  in  the 
value  of  the  collateral  as  compared  to 
the  value  of  the  loaned  securities. 

Indicia  of  Collateral  and  Location  of 
Collateral  Offered  to  the  Plan 

In  dealing  with  the  indicia  of 
ownership  of  the  collateral  offered  to 
the  plan  in  return  for  the  securities  lent 
to  Foreign  Banks  and  Foreign  Broker- 
Dealers,  RMA  has  represented  that  the 
indicia  of  ownership  of  the  collateral  for 
the  borrowed  securities  will  be 
maintained  within  the  jiu-isdiction  of 
the  district  courts  of  the  United  States 
as  required  by  section  404(b)  of  ERISA, 
or  if  held  outside  the  U.S.,  in  a  central 


clearing  facility. ^^  RMA  represents  that 
the  requirements  of  section  404(b)  and 
the  Department's  regulation  thereunder 
will  be  satisfied. 

Thus,  if  a  Foreign  Bank  or  Foreign 
Broker-Dealer  offers  Foreign  Collateral 
to  the  plan,  under  regulation  29  CFR 
2550.404b-l,  the  indicia  of  ownership 
of  the  collateral  must  be  held  within  the 
jurisdiction  of  the  district  courts  of  the 
United  States  ~.  or  the  assets  must  be 
under  the  management  and  control  of  a 
fiduciary  which  is  a  corporation  or 
partnership  organized  under  the  laws  of 
the  United  States  or  a  State  which  has 
its  principal  place  of  business  within 
the  United  States  and  which  is  a  bank, 
an  insurance  company  or  an  investment 
advisor  (as  described  in  the  regulations.) 
In  the  alternative,  the  regulations 
require  that  the  indicia  of  ownership  of 
the  collateral  be  in  the  physical 
possession  of  a  person  which  is 
organized  under  the  laws  of  the  United 
States  which  is  a  bank,  as  defined  under 
section  202(a)(2)  of  the  Investment 
Advisers  Act  of  1940,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  with  a  net  worth 
exceeding  S750,000,  or  has  its 
obligations  and  liabilities  guaranteed  by 
individuals  listed  in  the  regulation;  be 
maintained  by  a  broker-dealer  in  the 
custody  of  an  entity  designated  as  a 
"satisfactory  control  location"  under 
Rule  15c3-3  under  the  Securities 
Exchange  Act  of  1934;  or  be  maintained 
by  a  bank,  in  the  custody  of  an  entity 
that  is  a  foreign  securities  depository, 
foreign  clearing  agency  acting  as  a 
securities  depository  or  a  foreign  bank, 
which  entity  is  supervised  or  regulated 
by  a  government  agency  or  regulatory 
authority  in  the  foreign  jurisdiction 
having  authority  over  such  depositories, 
clearing  agencies  or  banks, ^ 

Discussion  of  Proposed  Exemption 

Section  \  of  the  proposal  describes  the 
transactions  which  are  covered  bv  the 
exemption.  Section  1(a)  tracks  the 
language  of  PTE  81-6  by  permitting  the 
lending  of  securities  that  are  assets  of  an 
employee  benefit  plan  to  a  U.S.  Broker- 
Dealer  or  LI.S.  Bank,  if  the  general 
conditions  set  forth  in  section  II  are  met. 
However,  the  conditions  contained  in 


"^In  this  regard.  RM.^  represents  that  in  the  UK, 
the  indicia  of  ownership  for  the  foreign  collateral 
is  typically  held  in  a  central  clearing  facility  in 
accordance  with  customary  procedures  in  the  UK 

'The  indicia  of  ownership  of  bank  letters  of 
credit  (foreign  or  I'.S.)  must  always  be  maintained 
within  the  jurisdiction  of  the  district  courts  of  the 
United  States  since  they  fall  outside  the  exception 
provided  in  regulation  29  CFR  2550.404b-]. 

8  Regulation  29  CFR  2550.404b-l  has  been 
summarized  in  part.  Interested  persons  should 
consult  the  complete  regulation  to  ensure 
compliance. 
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PTE  81-6  have  been  amended  to  permit 

additional  types  of  collateral  to  be  used 
for  the  loan.'^  Section  1(b)  of  the 
proposal  expands  PTE  81-fi  by 
permitting  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan 
to  a  Foreign  Broker-Dealer  or  a  Foreign 
Bank.  A  Foreign  Broker-Dealer  or  a 
Foreign  Bank  must  meet  both  the 
general  conditions  set  forth  in  section  II 
of  the  proposed  exemption,  as  well  as 
the  specific  conditions  described  m 
section  III.  Section  1(c)  permits  the 
payment  to  a  lending  fiduciary  of 
compensation  for  services  rendered  in 
connection  with  loans  of  plan  assets 
that  are  securities,  provided  that  the 
conditions  set  forth  in  section  IV  are 
met.  The  conditions  found  in  section  IV 
mirror  the  conditions  currently  found  in 
PTE  82-63.  Although  the  relief  provided 
by  section  \[c)  would  apply  to  a  broader, 
range  of  lending  activities,  no  changes 
are  being  proposed  with  respect  to  any 
of  the  conditions  that  are  contained  in 
PTE  82-63. 

Under  the  proposal.  U.S.  Banks  and 
U.S.  Broker-Dealers  would  now  be 
permitted  to  give  plans  Foreign 
Collateral  for  securities  loans.  Section 
V(f)  defines  Foreign  Collateral  as  the 
currency  of  the  United  Kingdom  or 
Euros,  securities  issued  or  guaranteed 
by  the  government  of  the  United 
Kingdom  or  one  of  its  agencies  or 
instrumentalities,  sovereign  debt  of  the 
member  countries  of  the  EMU 
denominated  in  Euros  or  irrevocable 
letters  of  credit  issued  by  a  Foreign 
Bank,  other  than  the  borrower,  which 
has  a  counter-party  rating  of  investment 
grade  or  better  as  determined  by  a 
nationally  recognized  statistical  rating 
organization.  Further,  section  11(b) 
requires  that  the  plan  receive  from  the 
borrower:  (a)  U.S.  Collateral  having,  as 
of  the  close  of  business  on  the  preceding 
business  day,  a  market  value  or,  in  the 
case  of  letters  of  credit,  a  stated  amount, 
equal  to  not  less  than  100  percent  of  the 
then  market  value  of  the  securities  lent, 
or  (b)  Foreign  Collateral  having,  as  of 
the  close  of  the  preceding  business  day. 
a  market  value  or.  in  the  case  of  letters 
of  credit,  a  stated  amount,  equal  to  not 
less  than;  (1)  102  percent  of  the  then 
market  value  of  the  securities  lent  on  a 
recognized  securities  exchange  (as 
defined  in  section  V(j))  or  an  automated 
trading  system  (as  defined  in  section 
V(k))  on  which  the  securities  are 
primarily  traded  if  the  collateral  posted 
is  denominated  in  the  same  currency  as 
the  securities  lent;  or  (2)  10.5  percent  of 


the  then  market  value  of  the  securities 
lent  on  a  recognized  securities  exchange 
or  an  automated  trading  system  on 
which  the  securities  are  primarily 
traded  if  the  collateral  posted  is 
denominated  in  a  different  currency 
than  the  securities  lent.  The  Department 
notes  that,  after  consideration  of  the 
applicant's  suggestion  for  an 
appropriate  level  of  Foreign  Collateral. 
it  was  determined  that  the  plan's 
interests  will  be  better  protected  if  the 
amount  of  collateral  is  increased  when 
Foreign  Collateral  is  offered  to  the  plan. 

The  securities  lending  agreement  also 
must  describe  any  fees  to  be  received  by 
a  plan  in  connection  with  the  lending  of 
securities,  whether  the  payment  will  be 
made  in  the  same  currency  as  the 
collateral,  in  the  currency  of  the 
securities  lent  or  in  U.S.  dollars.  Lastly, 
the  securities  lending  agreement  must 
give  the  plan  a  continuing  security 
interest  in,  title  to,  or  the  rights  of  a 
secured  creditor  with  respect  to  the 
collateral  received  by  the  plan. 

As  an  additional  safeguard,  the 
Department  is  requiring  that  when  the 
plan  receives  Foreign  Collateral  or  U.S. 
Collateral  from  a  foreign  bank  or  broker- 
dealer,  the  collateral  itself  must  be 
maintained  on  behalf  of  the  plan  at  an 
"Eligible  Securities  Depositor}' "  as 
defined  in  Rule  17f-7  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a]. 
Rule  17f-7  governs  the  custody  of  assets 
of  registered  management  investment 
companies  with  custodians  outside  the 
United  States.  Rule  17f-7  permits  a  fund 
to  maintain  assets  with  a  foreign 
securities  depositor}'  if.  among  other 
things,  the  depositor}'  is  an  eligible 
securities  depository.  The  term  "Eligible 
Securities  Depository"'  is  defined  in 
section  [17  CFR  Part"270l  2710. 17f- 
7(b)(1)  as  a  system  for  the  central 
handling  of  securities  that: 

(i)  Acts  as  or  operates  a  system  for  the 
central  handling  of  securities  or 
equivalent  book-entries  in  the  countn,' 
where  it  is  incorporated,  or  a 
transnational  system  for  the  central 
handling  of  securities  or  equivalent 
book-entries; 

(ii)  Is  regulated  by  a  foreign  financial 
regulatory  authority  as  defined  under 
section  2(a)(50)  of  the  Act  (15  U.S.C. 
80a-2(a)(50))  1"; 


''The  following  discussion  of  proposed 
conditions  is  limited  to  conditions  which  are  new 
or  have  been  modified  from  the  conditions  of  PTE 
81-6 


"'15  U.S.C.  80a-2(a)(50)  states  that  "foreign 
financial  regulatory  authority"  means  any  (A) 
foreign  securities  authority.  (B)  other  governmental 
body  or  foreign  equivalent  of  a  self-regulator,' 
organization  empowered  by  a  foreign  government  to 
administer  or  enforce  its  laws  relating  to  the 
regulation  of  fiduciaries,  trusts,  commercial 
lending,  insurance,  trading  in  contracts  or  sale  of  a 
commodity  for  future  delivery,  or  other  instrument 
traded  on  or  subject  to  the  rules  of  a  contract 
market,  board  of  trade  or  foreign  equivalent  or  other 
financial  activities,  or  (C)  membership  organization. 


(iii)  Holds  assets  for  the  custodian 
that  participates  in  the  system  on  behalf 
of  the  Fund  under  safekeeping 
conditions  no  less  favorable  than  the 
conditions  that  apply  to  other 
participants; 

(iv)  Maintains  records  that  identify 
the  assets  of  each  participant  and 
segregates  the  system's  own  assets  from 
the  assets  of  participants; 

(v)  Provides  periodic  reports  to  its 
participants  with  respect  to  its 
safekeeping  of  assets,  including  notices 
of  transfers  to  or  from  any  participant's 
account:  and 

(vi)  Is  subject  to  periodic  examination 
by  regulator}"  authorities  or  independent 
accountants. 

The  Department  notes  that  the 
proposed  exemption  also  permits 
collateral  to  be  physically  delivered  to 
the  Plan.  In  addition,  where  the 
borrower  is  a  U.S.  Bank  or  Broker- 
Dealer,  the  current  requirements  (with 
respect  to  where  the  collateral  must  be 
held  on  behalf  of  the  plan)  of  PTE  81- 
6  have  been  incorporated  into  the 
proposal. 

The  Department  also  notes  that 
section  11(c)  requires  that,  in  the  case  of 
a  Foreign  Broker-Dealer  or  Foreign 
Bank,  the  borrower  shall  have  furnished 
the  Lending  Fiduciar}'  with  its  most 
recent  available  audited  statement  of  its 
financial  condition  as  audited  by  a  firm 
which  is  eligible  for  appointment  as  a 
company  auditor  under  the  laws  of  the 
United  Kingdom. 

For  purposes  of  this  proposed  class 
exemption,  section  V(c)  defines  the  terra 
"Foreign  Broker-Dealer"  as  a  broker- 
dealer  registered  and  regulated  under 
the  laws  of  the  Financial  Services 
Authority  in  the  United  Kingdom  that 
has  as  of  the  last  day  of  its  most  recent 
fiscal  year,  equit}'  capital  which  is 
equivalent  of  no  less  than  S200  million. 
Section  V(d)  defines  the  term  "Foreign 
Bank"  as  an  institution  having 
substantially  similar  powers  to  a  bank 
which  is  described  in  section  202(a)(2) 
of  the  Investment  Advisers  Act,  is 
subject  to  authorization  by  the  Financial 
Ser\'ices  Authority  in  the  United 
Kingdom  and  has  as  of  the  last  day  of 
its  most  recent  fiscal  year,  equity  capital 
which  is  equivalent  of  no  less  than  S200 
million. 

The  Department  notes  that,  the 
proposed  relief  for  Foreign  Broker- 
Dealers  and  Foreign  Banks  is  limited  to 
UK  Broker-Dealers  and  UK  Banks  as 
RMA  has  requested.  Nevertheless,  this 
proposal  does  not  foreclose 
consideration  by  the  Department  of 
extending  relief  to  broker-dealers  and 


a  fimction  of  which  is  to  regulate  the  participation 
of  its  members  in  activities  listed  above. 
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banks  that  are  subject  tn  regulation  in 
other  countries.  In  this  regard,  we  note 
that  a  sufficient  showing  must  be  made 
that  collateral  offered  to  plans  will  be 
held  in  a  manner  that  will  ensure  that 
the  plan's  interest  in  such  collateral  will 
be  adequately  protected.  In  addition, 
information  is  needed  on  whether 
broker-dealers  and  banks  in  countries 
other  than  the  UK  are  subject  to  a 
scheme  of  regulatory  oversight 
comparable  to  that  found  in  the  United 
States.  The  Department  invites 
interested  persons  to  comment  on  these 
issues.  Specifically,  we  request 
comments  on  the  following:  (1)  The 
regulatory  oversight  of  broker-dealers 
and  banks  in  countries  (jthejr  than  the 
UK:  (2)  the  entities  that  are  used  in 
the.se  countries  to  hold  collateral  on 
behalf  of  the  plan  while  the  securities 
loan  is  outstanding,  and  (3)  whether 
these  entities'  have  practices  and 
policies  designed  to  protect  the  plan's 
interest  in  the  collateral  and  are  subject 
to  government  supervision  and 
oversight. 

Section  111  of  the  proposed  exemption 
contains  additional  conditions  that  are 
applicable  to  securities  lending 
transactions  with  Foreign  Broker- 
Dealers  and  Foreign  Banks.  Section  lll(a] 
requires  that  the  lending  fiduciary 
maintain  the  situs  of  the  loan  agreement 
in  accordance  with  the  indicia  of 
ownersh.'p  requirements  under  section 
404(b)  of  ERISA  and  the  regulations 
promulgated  under  29  CFR  2.550.404(b)- 
1.  Further,  section  Ill(b)  requires  that  a 
foreign  borrower  agree  to  submit  to  the 
jurisdiction  of  the  district  courts  or  the 
United  States,  and  agree  that  the  plan 
mav  in  its  sole  discretion  enforce  the 
agreement  in  a  U.S.  court.  It  is  the 
Department's  understanding,  that  in  the 
event  the  borrower  were  to  default,  the 
plan  generally  would  be  able  to  secure 
a  judgment  in  the  United  States  which 
would  be  enforceable  in  a  UK  court. 

As  an  alternative  to  the  Foreign 
Broker-Dealer  or  Foreign  Bank  agreeing 
to  submit  to  the  jurisdiction  of  the 
United  States  courts,  the  lending 
fiduciary  may,  if  domiciled  in  the 
United  States,  agree  to  indemnify-  and 
hold  harmless  each  plan  against  any 
shortfall  in  the  collateral  or  losses 
incurred  by  the  plan  arising  from  a 
borrower's  default. 

Miscellaneous  Issues 

The  Department  has  received  an 
inquiry  regarding  whether  the  relief 
provided  by  the  proposed  exemption 
would  apply  to  securities  loaned  by 
plans  pursuant  to  "exclusive  securities 
lending  arrangements."  Under  the.se 
exclusive  arrangements,  a  lender  (in  this 
case,  a  plan)  agrees  to  make  a  specific 


portfolio  of  securities  (that  are  owned  bv 
the  plan)  available  exclusively  to  a 
specific  borrower  for  a  specific  period  of 
time.  The  borrower  is  given  exclusive 
access  to  all  of  the  securities  in  the 
portfolio  and  can  borrow  such  securities 
as  and  when  the  borrower  determines 
that  it  wishes  to  do  so.  The  securities 
may  not  be  lent  to  another  person. 
However,  the  existence  of  an  exclusive 
arrangement  will  not  have  any  impact 
on  the  investment  management 
decisions  of  the  portfolio.  Thus,  the 
securities  in  the  portfolio  may  continue 
to  be  purchased  and  sold  without  regard 
to  the  exclusive  arrangement.  Neither 
the  borrower  nor  any  of  its  affiliates  has 
any  discretionary  authority  or  control 
with  respect  to  the  management  of  the 
portfolio,  or  with  respect  to  the  decision 
to  cause  the  plan  to  enter  into  an 
exclusive  arrangement  or  to  negotiate 
the  terms  of  such  arrangement  on  behalf 
of  the  plan.  The  exclusive  arrangement 
will  be  negotiated  on  behalf  of  the 
lending  plan  by  a  fiduciary  who  is 
independent  of  the  borrower.  However, 
under  the  terms  of  an  exclusive 
arrangement,  the  borrower  has  a 
contractual  right  to  borrow  any  of  the 
securities  included  in  the  portfolio  at 
any  time  during  the  agreed  upon  period. 
In  exercising  this  right,  the  borrower  is 
acting  as  a  counterparty  pursuant  to  the 
written  loan  agreement  and  not  as  a 
fiduciary. 

Under  these  exclusive  arrangements, 
compensation  is  paid  by  the  borrower  to 
the  plan  and  may  consist  of  one  or  more 
components.  The  first  component 
generally  is  a  fee  paid  by  the  borrower 
to  the  plan  for  the  exclusive  right  to 
borrow  the  securities  in  the  portfolio 
and  may  consist  of  either  a  flat  fee 
(which  may  be  equal  to  a  percentage  of 
the  value  of  the  total  securities  in  the 
portfolio),  or  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  outstanding  borrowed 
securities  or  a  combination  of  both.  A 
second  component  of  the  fees  may 
include  the  plan's  right  to  (a)  retain  a 
portion  of  the  investment  earnings 
generated  by  its  investment  of  cash 
collateral  received  from  the  borrower 
and  rebate  the  remaining  earnings  to  the 
borrower,  (b)  retain  all  the  investment 
earnings  generated  by  its  investment  of 
the  cash  collateral  and  pay  a  rebate  fee 
to  the  borrower;  or  (c)  receive  a  lending 
fee  paid  by  the  borrower  with  respect  to 
securities  loans  collateralized  with  non- 
cash collateral  (based  on  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  particular  loan.)  The  fees  may  be 
different  for  different  securities  or 
different  groups  of  securities  subject  to 
the  exclusive  arrangement.  These  two 


types  of  fees  may  be  both  paid  to  the 
plan,  or  offset  against  amounts  due  to 
the  lender. 

The  Department  is  of  the  view  that 
such  exclusive  securities  lending 
arrangements  would  be  covered  by  the 
relief  provided  in  the  proposed 
exemption,  and,  accordingly,  has 
clarified  section  11(e)(1)  of  the  proposal 
to  more  explicitly  encompass  a  variety 
of  compensation  methods. ' ' 

The  Department  notes  that  ERISA's 
general  standards  of  fiduciary  conduct 
also  would  apply  to  any  proposed 
securities  lending  arrangements.  Section 
404  requires  a  fiduciary,  among  other 
things,  to  discharge  his  or  her  duties 
respecting  a  plan  solely  in  the  interest 
of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion. 
Accordingly,  the  plan's  fiduciary,  in 
deciding  to  approve  the  lending  of 
securities  to  a  Foreign  Bank  or  Foreign 
Broker-Dealer,  should  fully  understand 
the  risks  involved  in  this  particular  type 
of  securities  lending.  The  fiduciary 
should  understand,  for  example,  the 
additional  risks  involved  in  lending 
securities  w-hich  are  plan  as,sets  to  a 
foreign  financial  institution,  as  well  as, 
the  risk  associated  with  the  receipt  of 
collateral  consisting  of  foreign  currency 
or  securities  issued  by  a  foreign  country. 
In  connection  with  the  foregoing,  the 
plan  fiduciary  should  take  into  account 
any  additional  expenses  and  legal  issues 
that  may  arise  if  a  foreign  borrower 
defaults  and  the  plan  fiduciary  has  to 
enforce  and  collect  on  a  judgement  in  a 
foreign  court. 

Paperwork  Reduction  Act 

As  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  the  Department  of  Labor 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 


"  In  this  rogard.  the  Departinent  notes  that  the 
proposed  exemption  does  not  provide  relief  from 
section  406(b)  with  respect  to  exclusive  securities 
lending  agreements.  Accordingly,  fees  under  an 
exclusive  lending  arrangement  must  be  agreed  to  by 
the  plan's  independent  fiduciar\-  in  advance  of  the 
implementation  of  the  arrangement,  or  be 
determined  pursuant  to  an  objective  formula. 
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Currently,  the  Department  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  information  collection 
request  (ICR)  included  in  this  Notice  of 
Proposed  Amendment  to  PTE  81-6  and 
Proposed  Restatement  and 
Redesignation  of  PTE  82-63.  A  copy  of 
the  ICR  may  be  obtained  b\-  contacting 
Gerald  B.  Lindrew.  Office  of  Policy  and 
Research.  U.S.  Department  of  Labor. 
Employee  Benefits  Security 
Administration.  200  Constitution 
Avenue,  NW.  Room  N-5647, 
Washington,  DC  20210.  Telephone  (202) 
69.3-8410;  Fax:  (202)  219-4745.  These 
are  not  toll-free  numbers. 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection 
to  0MB  in  accordance  with  44  U.S.C. 
3507(d)  for  review  of  its  mformati(jn 
collections.  The  Department  and  0MB 
are  particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utifity,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the 
Employee  Benefits  Security 
Administration.  Although  comments 
may  be  submitted  through  December  22. 
2003  OMB  requests  that  comments  be 
received  within  30  days  of  publication 
of  the  Notice  of  Proposed  Rulemaking  to 
ensure  their  consideration. 

The  proposed  amendment  and 
restatement  of  existing  exemptions  was 
requested  in  two  applications,  one 
submitted  by  the  ABA  and  a  second 
submitted  by  RMA.  The  applicants 
requested  that  PTE  81-6,  which 
currently  provides  exemptive  relief  from 
section  406(a)(1)(A)  through  (D)  of 
ERISA  and  Code  section  4975(c)(1)(A) 
through  (D)  for  the  lending  of  securities 


by  employee  benefit  plans  to  banks  and 
broker-dealers  registered  under  the 
Securities  Exchange  Act  of  1934,  or 
broker-dealers  exempted  from 
registration  under  section  15(a)(1)  of  the 
1934  Act  as  a  dealer  in  exempted 
government  securities  that  are  parties  in 
interest  with  respect  to  such  plans,  be 
broadened  to  exempt  certain  foreign 
banks  and  broker-dealers  and  to  permit 
additional  forms  of  collateral.  In 
response  to  the  applications,  and 
provided  that  certain  conditions 
outlined  in  the  proposed  exemption  are 
met,  the  Department  proposes  to  amend 
PTE  81-6  to  also  exempt  the  lending  of 
securities  by  employee  benefit  plans  to 
foreign  banks  and  broker  dealers  and  to 
provide  for  the  receipt  of  additional 
forms  of  collateral, 

PTE  82-63,  used  in  conjunction  with 
PTE  81-6.  exempts  certain 
compensation  arrangements  for  the 
provision  of  securities  lending  services 
hy  a  plan  fiduciarv-  to  an  employee 
benefit  plan  provided  that  the  lending 
fiducian'  is  authorized  to  engage  in 
lending  transactions  on  behalf  of  the 
plan  and  the  other  conditions  of  the 
exemption  are  met.  The  Department  has 
amended  PTE  81-6  and  incorporated 
PTE  82-63  in  this  proposed  exemption. 
The  Department  also  gives  notice  of  its 
revocation  of  PTE  81-6  and  PTE  82-63. 
The  ICR  for  the  proposed  exemption  re- 
states and  combines  existing  ICRs 
previously  approved  ^'-  in  PTE  81-6 
(1210-0065) and  PTE-82-63 (1210- 
0062)  but  with  a  program  change  to 
reflect  both  the  addition  of  foreign 
broker-dealers  and  banks  as  potential 
borrowers  and  the  related  changes  in 
conditions  applicable  to  these 
borrowers,  and  an  adjustment  in  the 
burden  estimates  of  the  number  of 
respondents  based  on  updated  and 
corrected  information.  This  ICR 
constitutes  a  revision  of  both  PTE  81- 
6  and  PTE  82-63.  in  that  the  two 
exemptions  are  combined  and  revised. 
Continued  approval  has  been  requested 
under  control  number  1210-0065:  the 
control  number  1210-0062  will  be 
removed  from  OMB  inventory  when 
OMB  approval  of  the  information 
collection  provision  of  this  revised 
exemption  is  received. 

The  Department  estimates  that  there 
are  approximately  13.913  borrowers  that 
might  take  advantage  of  the  class 
exemption.  Generally,  a  plan  is 
authorized  to  lend  securities  to  two 
groups  of  broker  dealers  and  banks  as 
these  are  defined  in  the  proposed 
amended  and  restated  exemption — U,S. 


Broker-Dealers  and  reporting  dealers '^ 
and  U.S.  Banks,  and  Foreign  Broker- 
Dealers  and  Foreign  Banks  regulated 
under  the  laws  of  the  United  Kingdom 
(UK).  According  to  the  Securities  and 
Exchange  Commission,  7,900  broker- 
dealers  were  registered  as  members  at 
the  close  of  F^'  2001.  Not  all  member 
broker-dealers  perform  services  for 
employee  benefit  plans,  and,  among 
those  broker-dealers  that  perform 
services  for  employee  benefit  plans, 
only  those  that  borrow  plans  securities 
will  make  use  of  the  exemption. 
Although  fewer  broker-dealers  than  are 
registered  with  the  SEC  may  actually 
make  use  of  the  proposed  exemption, 
the  Department  has  conservatively 
based  its  burden  analysis  on  the  total 
number  of  broker-dealers  that  could 
borrow  securities.  There  are  also  about 
6,000  U.S.  banks  that  might  choose  to 
take  advantage  of  the  restated 
exemption;  the  Department  has 
conser\-afively  assumed  that  all  U.S. 
banks  with  trust  powers  will  engage  in 
borrowing  securities.  The  applicants 
have  indicated  that  5  UK  broker-dealers 
and  8  UK  banks  are  also  likely  to  borrow 
securities.  Therefore,  approximately 
13,913  broker-dealers  and  banks  might 
borrow  securities  under  the  proposed 
exemption. 

The  proposed  exemption  provides 
that  before  a  plan  can  lend  securities: 
the  borrower  must  provide  the  plan 
with  a  financial  statement;  the 
transaction  or  series  of  transactions 
must  be  described  in  a  wTitten 
agreement:  and.  the  compensation  for 
the  Lending  Fiduciary'  must  be 
described  in  a  written  agreement. 

Furnishing  a  financial  statement  to 
the  plan.  The  Department  has  not 
accounted  for  an  hour  or  cost  burden  for 
preparing  financial  statements  because 
borrowers  of  securities  will  have  already 
prepared  the  statements  required  under 
the  exemption  in  order  to  comply  with 
SEC  and  FSA  rules.  It  is  assumed  that 
borrowers  will  incur  costs  of  Si  per 
mailing  and  2  minutes  of  administrative 
time  to  distribute  financial  statements 
quarterly  in  order  to  comply  with  the 
conditions  of  the  proposed  exemption. 
This  provision  is  expected  to  require 
1,855  hours  and  556,000  annually. 

Providing  a  written  agreement 
covering  the  transaction  or  series  of 
transactions.  The  Department 
understands  that  it  is  customarv' 
business  practice  for  agreements  related 
to  the  lending  of  seciirities  to  be  set 


' '  Approval  for  the  ICR  included  in  PTE  81-6 
expires  on  July  31.  2004;  approval  for  the  ICR 
included  in  PTi:  82-63  expires  on  |une  30.  2004. 


"  Reporting  dealers  covered  by  the  exemption  are 
not  accounted  for  separately  t>ecause  they  are  bond 
and  security  brokerages  that  trade  in  V.S. 
Government  Securities:  thus,  reporting  dealers  are 
already  accounted  for  in  the  numl)er  of  broker- 
dealer  firms  and  banks. 


60722 


Federal  Register/ Vol.  68,  No.  205 /Thursddv,  October  23.  2003 /Notices 


forth  in  writing.  The  burden  estimate 
allows  for  one  half  hour  per  year  to 
review  written  lending  agreements  for 
compliance  with  this  proposed 
exemption,  and  two  minutes  per 
agreement  for  distribution."* 

Compensation.  The  proposed 
exemption  provides  that  the 
compensation  paid  to  a  Lending 
Fiduciary  must  be  reasonable  and  must 
be  in  accordance  with  the  terms  of  a 
written  agreement.  As  permitted  under 
section  IV{c)  of  the  proposed  exemption, 
the  compensation  agreement  will  most 
likely  be  written  in  the  form  of  a  master 
agreement  covering  a  series  of  securities 
lending  transactions  at  the  time  the 
Lending  Fiduciary's  services  are 
engaged.  Entering  into  such  an 
agreement  is  also  customary  business 
practice;  however,  the  Department  has 
allowed  in  its  estimates  for  one  half 
hour  per  compensation  agreement  for 
review  of  compliance  v\ith  this 
proposed  exemption  and  two  minutes 
per  agreement  for  distribution. 

For  both  the  lending  and 
compensation  agreements,  the  hour 
burden  for  U.S.  broker-dealers  and  U.S. 
banks,  at  32  minutes  per  agreement,  is 
14,827  hours:  for  UK  broker-dealers  and 
UK  banks,  at  122  minutes  per 
agreement,  the  hour  burden  is  53  hours. 
The  total  hour  burden  for  the  lending 
and  compensation  agreements  is  14,880 
hours. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection.  Agency: 
Employee  Benefits  Security 
Administration,  Department  of  Labor. 

Title:  Securities  Lending  Prohibited 
Transaction  Exemption. 

OMB  Number:  1210-0065. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Individuals. 

Total  Respondents:  13.913. 

Frequency:  On  occasion. 

Total  Res'ponses:  83.478. 

Estimated  Total  Burden  Hours: 
16,735. 

Estimated  Burden  Cost:  556,000. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(cK2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
ERISA  and  the  Code.  These  provisions 
include  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  ERISA  which,  among  other  things, 
require  a  fiducian,'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  ERISA;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the,p/&n  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  any  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan(s)  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  the 
participants  and  beneficiciries  of  the 
plan; 

(3)  This  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  If  granted,  the  pending  class 
exemption  will  be  applicable  to  a 
particular  tansaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  and 
requests  for  a  hearing  will  be  made  a 
part  of  the  record.  Comments  and 
requests  for  a  hearing  should  state  the 
"  reasons  for  the  writer's  interest  in  the 
proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  application  for 
exemption  at  the  address  set  forth 
above. 


'■"Estimates  of  2  hours  rather  than  30  minutes  are 
used  for  both  lending  and  compensation  agreements 
involving  UK  banks  and  UK  broker-dealers. 


Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  proposes  to 
grant  the  following  exemption  under  the 
authority  of  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10.  1990). 


I.  Transactions 

(a)  Effective  (60-day s  after  the  date  of 
publication  of  the  final  class  exemption 
in  the  Federal  Register),  the  restrictions 
of  section  406(a)(1)(A)  through  (D)  of  the 
Act  and  tke  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  the  lending  of 
securities  that  are  assets  of  an  employee 
benefit  plan  to  a  "U.S.  Broker-Dealer"  or 
to  a  "U.S.  Bank",  provided  that  the 
conditions  set  forth  in  section  II  below 
are  met. 

(b)  Effective  (60-days  after  the  date  of 
publication  of  the  final  class  exemption 
in  the  Federal  Register),  the  restrictions 
of  section  406(a)(1)(A)  through  (D)  of  the 
Act  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  the  lending  of 
securities  that  are  assets  of  an  employee 
benefit  plan  to  a  "Foreign  Broker- 
Dealer"  or  "Foreign  Bank",  provided 
that  the  conditions  set  forth  in  sections 
II  and  III  below  are  met. 

(c)  Effective  (60-days  after  the  date  of 
publication  of  the  final  class  exemption 
in  the  Federal  Register),  the  restrictions 
of  section  406(b)(1)  of  ERISA  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to  the  payment  to  a  fiduciary  (the 
Lending  Fiduciary)  of  compensation  for 
services  rendered  in  connection  with 
loans  of  plan  assets  that  are  securities, 
provided  that  the  conditions  set  forth  in 
section  IV  below  are  met. 

II.  General  Conditions 

(a)  Neither  the  borrower  nor  any 
affiliate  of  the  borrower  has  or  exercises 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction,  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets; 

(b)(1)  The  plan  receives  from  the 
borrower  by  the  close  of  the  Lending 
Fiduciary's  business  on  the  day  in 
which  the  securities  lent  are  delivered 
to  the  borrower: 

(A)  "U.S.  Collateral"  having,  as  of  tfie 
close  of  business  on  the  preceding 
business  day.  a  market  value  or.  in  the 
case  of  bank  letters  of  credit,  a  stated 
amount,  equal  to  not  less  than  100 
percent  of  the  then  market  value  of  the 
securities  lent,  or 

(B)  "Foreign  Collateral"  having  as  of 
the  close  of  business  on  the  preceding 
business  day,  a  market  value  or,  in  the 
case  of  bank  letters  of  credit,  a  stated 
amount,  equal  to  not  less  than: 

(i)  102  percent  of  the  then  market 
value  of  the  securities  lent  as  valued  on 
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a  recognized  securities  exchange  (as 
defined  in  section  V(j))  or  an  automated 
trading  system  (as  defined  in  V(k))  on 
which  the  securities  are  primarily 
traded  if  the  collateral  posted  is 
denominated  in  the  same  currency  as 
the  securities  lent;  or 

(ii)  105  percent  of  the  then  market 
value  of  the  securities  lent  as  valued  on 
a  recognized  securities  exchange  (as 
defined  in  section  V(j))  or  an  automated 
trading  system  (as  defined  in  V(k))  on 
which  the  securities  are  primarily 
traded  if  the  collateral  posted  is 
denominated  in  a  different  currency 
than  the  securities  lent: 

(2)  If  the  borrower  is  a  U.S.  Bank  or 
U.S.  Broker-Dealer,  the  Plan  receives 
such  U.S.  Collateral  or  Foreign 
Collateral  from  the  borrower  by  the 
close  of  the  Lending  Fiduciary's 
business  on  the  day  in  which  the 
securities  are  delivered  to  the  borrower. 
Such  collateral  is  received  by  the  plan 
either  by  physical  deliven'.  wire  transfer 
or  by  book  entry  in  a  securities 
deoositor}'  located  in  the  United  States; 

(3)  If  the  borrower  is  a  Foreign  Bank 
or  Foreign  Broker-Dealer,  the  plan 
receives  U.S.  Collateral  or  Foreign 
Collateral  from  the  borrower  by  the 
close  of  the  Lending  Fiduciary's 
business  on  the  day  in  which  the 
securities  are  delivered  to  the  borrower. 
Such  collateral  is  received  by  the  plan 
either  by  physical  delivery,  wire  transfer 
or  by  book  entry  in  a  securities 
depositorv'  located  in  the  United  States 
or  held  on  behalf  of  the  plan  at  an 
Eligible  Securities  Depositorv.  The 
indicia  of  ownership  of  such' collateral 
shall  be  maintained  in  accordance  with 
ERISA  section  404(b)  and  regulation  29 
CFR2550.404b-l. 

(c)  Prior  to  making  of  any  such  loan, 
the  borrower  shall  have  furnished  the 
Lending  Fiduciary  with: 

(1)  The  most  recent  available  audited 
statement  of  the  borrower's  financial 
condition,  as  audited  by  a  United  States 
certified  public  accounting  firm  or  in 
the  case  of  a  Foreign  Broker-Dealer  or 
Foreign  Bank,  a  firm  which  is  eligible 
for  appointment  as  a  company  auditor 
under  the  laws  of  the  United  Kingdom: 

(2)  The  most  recent  available 
unaudited  statement  of  its  financial 
condition  (if  the  unaudited  statement  is 
more  recent  than  such  audited  financial 
statement);  and 

(3)  A  representation  that,  at  the  time 
the  loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  since  the  date  of  the  most 
recent  financial  statement  furnished  to 
the  plan  that  has  not  been  disclosed  to 
the  Lending  Fiduciary.  Such 
representations  may  be  made  by  the 
borrower's  agreeing  that  each  such  loan 


shall  constitute  a  representation  by  the 
borrower  that  there  has  been  no  such 
material  adverse  change; 

(d)  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  terms  of 
which  are  at  least  as  favorable  to  the 
plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be.  Such  loan 
agreement  identifies  the  currency  in 
which  the  payment  of  any  fees 
described  in  section  11(e)  below,  will  be 
made  to  the  plan,  and  states  that  the 
plan  has  a  continuing  security  interest 
in.  title  to.  or  the  rights  of  a  secured 
creditor  with  respect  to  the  collateral. 
Such  agreement  may  be  in  the  form  of 

a  master  agreement  covering  a  series  of 
securities  lending  transactions: 

(e)  In  return  for  lending  securities,  the 
plan: 

(1)  receives  a  reasonable  fee  (in 
connection  with  the  securities  lending 
transaction)  and/or 

(2)  Has  the  opportunity  to  derive 
compensation  through  the  investment  of 
the  currency  collateral.  Where  the  plan 
has  that  opportunity,  the  plan  may  pay 

a  loan  rebate  or  similar  fee  to  the 
borrower,  if  such  fee  is  not  greater  than 
the  plan  would  pay  in  a  comparable 
transaction  with  an  unrelated  party. 
The  combined  total  of  all  fees  arid 
other  consideration  received  by  the  plan 
in  connection  with  securities  lending 
transactions  is  reasonable. 

(f)  The  plan  receives  the  equivalent  of 
all  distributions  made  to  holders  of  the 
borrowed  securities  during  the  term  of 
the  loan  including,  but  not  limited  to. 
dividends,  interest  payments,  shares  of 
stock  as  a  result  of  stock  splits  and 
rights  to  purchase  additional  securities: 

(g)  If  the  market  value  of  the  collateral 
at  the  close  of  trading  on  a  business  day 
is  less  than  the  applicable  percentage 
(described  in  section  II  b(l)  of  the 
exemption)  of  the  market  value  of  the 
borrowed  securities  at  the  close  of 
trading  on  that  day.  the  borrower  shall 
deliver,  by  the  close  of  business  on  the 
following  business  day.  an  additional 
amount  of  U.S.  Collateral  or  Foreign 
Collateral  the  market  value  of  which, 
together  with  the  market  value  of  all 
previously  delivered  collateral,  equals  at 
least  the  applicable  percentage  of  the 
market  value  of  all  the  borrowed 
securities  as  of  such  preceding  day. 

Notwithstanding  the  foregoing,  part  of 
the  U,S,  Collateral  or  Foreign  Collateral 
may  be  returned  to  the  borrower  if  the 
market  value  of  the  collateral  exceeds 
the  applicable  percentage  (described  in 
section  11(b)(1)  of  the  exemption)  of  the 
market  value  of  the  borrowed  securities, 
as  long  as  the  market  value  of  the 
remaining  U.S.  Collateral  or  Foreign 
Collateral  equals  at  least  the  applicable 


percentage  of  the  market  value  of  the 
borrowed  securities: 

(h)  The  loan  may  be  terminated  by  the 
plan  at  any  time,  whereupon  the 
borrower  shall  deliver  certificates  for 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  plan 
within  the  lesser  of: 

(11  The  customary  delivery  period  for 
such  securities, 

(2)  Five  business  days,  or 

(3)  The  time  negotiated  for  such 
delivery-  by  the  plan  and  the  borrower. 

(i)  In  the  event  that  the  loan  is 
terminated,  and  the  borrower  fails  to 
return  the  borrowed  securities  or  the 
equivalent  thereof  within  the  applicable 
time  described  in  section  11(h)  above, 
the  plan  may,  under  the  terms  of  the 
loan  agreement: 

(1)  Purchase  securities  identical  to  the 
borrowed  securities  (or  their  equivalent 
as  described  above)  and  mav  apply  the 
collateral  to  the  payment  of  the 
purchase  price,  any  other  obligations  of 
the  borrower  under  the  agreement,  and 
any  expenses  associated  with  the  sale 
and/or  purchase,  and 

(2)  The  borrower  is  obligated,  under 
the  terms  of  the  loan  agreement,  to  pay. 
and  does  pay  to  the  plan  the  amount  of 
any  remaining  obligations  and  expenses 
not  covered  by  the  collateral,  including 
reasonable  attorney's  fees  incurred  by 
the  plan  for  legal  action  arising  out  of 
default  on  the  loans,  plus  interest  at  a 
reasonable  rate. 

Notwithstanding  the  foregoing,  the 
borrower  may.  in  the  event  the  borrower 
fails  t  J  return  borrowed  securities  as 
described  above,  replace  collateral, 
other  than  U.S.  currency,  with  an 
amount  of  US.  currency  that  is  not  less 
than  the  then  current  market  value  of 
the  collateral,  provided  such 
replacement  is  approved  by  the  Lending 
Fiduciary. 

If  the  borrower  fails  to  comply  with 
any  provision  of  a  loan  agreement 
which  requires  compliance  with  this 
exemption,  the  plan  fiduciary'  who 
caused  the  plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)"ofthe  Act 
solely  by  reason  of  the  borrower's 
failure  to  comply  with  the  conditions  of 
the  exemption. 

ni.  Specific  Conditions  For 
Transactions  Described  in  Section  1(b) 

(a)  The  Lending  Fiduciar\-  maintains 
the  written  documentation  for  the  loan 
agreement  at  a  site  within  the 
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jurisdiction  of  the  courts  of  the  United 
States. 

(b)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Broker-Dealer  or 
Foreign  Bank  either: 

(1)  The  Foreign  Broker-Dealer  or 
Foreign  Bank  agrees  to  submit  to  the 
jurisdiction  of  the  United  States;  agrees 
to  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent); 
consents  to  service  of  process  on  the 
Process  Agent:  and  agrees  that  any 
enforcement  by  a  plan  of  its  rights  under 
the  securities  lending  agreement  will,  at 
the  option  of  the  plan,  occur  exclusively 
in  the  United  States  courts:  or 

(2)  The  Lending  Fiduciary,  if 
domiciled  in  the  United  States,  agrees  to 
indemnify  and  hold  harmless  each  plan 
against  any  shortfall  in  the  collateral,  (as 
clearlv  set  forth  in  the  applicable 
lending  agreement],  plus  interest  and 
any  transaction  costs  incurred 
(including  attorney's  fees  of  the  plan 
arising  out  of  the  default  on  the  loans  or 
the  failure  to  indemnify-  properly  under 
this  provision)  which  the  plan  may 
incur  or  suffer  directly  arising  out  of  the 
lending  of  securities  of  such  plan  to  a 
Foreign  Broker-Dealer  or  Foreign  Bank. 

IV.  Specific  Conditions  for  Transactions 
Described  in  Section  1(c) 

(a)  The  loan  of  securities  is  not 
prohibited  by  section  406(a)  of  ERISA  or 
otherwise  satisfies  the  conditions  of  this 
exemption. 

(b)  The  Lending  Fiduciary  is 
authorized  to  engage  in  securities 
lending  transactions  on  behalf  of  the 

plan. 

(c)  The  compensation  is  reasonable 
and  is  paid  in  accordance  with  the 
terms  of  a  written  instrument,  which 
may  be  in  the  form  of  a  master 
agreement  covering  a  series  of  securities 
lending  transactions. 

(d)  Except  as  otherwise  provided  in 
section  IV(f).  the  arrangement  under 
which  the  compensation  is  paid;  (1)  is 
subject  to  the  prior  written 
authorization  of  a  plan  fiduciary  (the 
"authorizing  fiduciary"),  who  is  (other 
than  in  the  rase  of  a  plan  covering  only 
employees  of  the  Lending  Fiduciary  or 
any  affiliates  of  such  fiduciary) 
independent  of  the  Lending  Fiduciary 
and  of  any  affiliate  thereof,  and  (2)  may 
be  terminated  by  the  authorizing 
fiduciary  within  (A)  the  time  negotiated 
for  such  notice  of  termination  by  the 
plan  and  the  Lending  Fiduciary,  or  (B) 
five  business  days,  whichever  is  less,  in 
either  case  without  penalty  to  the  plan. 

(e)  No  such  authorization  is  made  or 
renewed  unless  the  Lending  Fiduciary 
shall  have  furnished  the  authorizing 
fiduciary  with  any  reasonably  available 


information  which  the  Lending 
Fiduciary  reasonably  believes  to  be 
necessary  to  determine  whether  such 
authorization  should  be  made  or 
renewed,  and  any  other  reasonably 
available  information  regarding  the 
matter  that  the  authorizing  fiduciary 
may  reasonably  request;  and 

(f)  (Special  Rule  for  Commingled 
Investment  Funds)  In  the  case  of  a 
pooled  separate  account  maintained  by 
an  insurance  compemy  qualified  to  do 
business  in  a  state  or  a  common  or 
collective  trust  fund  maintained  by  a 
bank  or  trust  company  supervised  by  a 
state  or  federal  agency,  the  requirements 
of  section  IV(d)  of  this  exemption  shall 
not  apply,  provided  that: 

(1)  The  information  described  in 
section  IV(e)  (including  information 
with  respect  to  any  material  change  in 
the  arrangement)  shall  be  furnished  by 
the  Lending  Fiduciary  to  the  authorizing 
fiduciary  described  in  section  IV(d)  with 
respect  to  each  plan  w  hose  assets  are 
invested  in  the  account  or  fund,  not  less 
than  30  days  prior  to  implementation  of 
the  arrangement  or  material  change 
thereto,  and,  where  requested,  upon  the 
reasonable  request  of  the  authorizing 
fiduciary: 

(2)  In  the  event  any  such  authorizing 
fiduciary  submits  a  notice  in  writing  to 
the  Lending  Fiduciary  objecting  to  the 
implementation  of,  material  change  in, 
or  continuation  of  the  arrangement,  the 
plan  on  whose  behalf  the  objection  was 
tendered  is  given  the  opportunity  to 
terminate  its  investment  in  the  account 
or  fund,  without  penalty  to  the  plan, 
within  such  time  as  may  be  necessary  to 
effect  such  withdrawal  in  an  orderly 
manner  that  is  equitable  to  all 
withdrawing  plans  and  to  the  non- 
withdrawing  plans.  In  the  case  of  a  plan 
that  elects  to  withdraw  pursuant  to  the 
foregoing,  such  withdrawal  shall  be 
effected  prior  to  the  implementation  of, 
or  material  change  in,  the  arrangement; 
but  an  existing  arrangement  need  not  be 
discontinued  by  reason  of  a  plan 
electing  to  withdraw;  and 

(3)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  the 
account  or  fund  subsequent  to  the 
implementation  of  the  compensation 
arrangement  and  which  has  not 
authorized  the  arrangement  in  the 
manner  described  in  sections  IV(f)(l) 
and  IV(f)(2),  the  plan's  investment  in  the 
account  or  fund  shall  be  authorized  in 
the  manner  described  in  section 
IV(d)(l). 

V.  Definitions 

For  purposes  of  this  exemption: 
(a)  The  term  "U.S.  Broker-Dealer" 
means  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934  (the 


1934  Act)  or  exempted  from  registration 
under  section  15(a)(1)  of  the  1934  Act  as 
a  dealer  in  exempted  government 
securities  (as  defined  in  section  3(a)(12) 
of  the  1934  Act). 

(b)  The  term  "U.S.  Bank"  means  a 
bank  as  defined  in  section  202(a)(2)  of 
the  Investment  Advisers  Act. 

(c)  The  term  "Foreign  Broker-Dealer" 
means  a  broker-dealer  registered  and 
regulated  under  the  laws  of  the 
Financial  Services  Authority  in  the 
United  Kingdom  that  has  as  of  the  last 
day  of  its  most  recent  fiscal  year,  equity 
capital  which  is  equivalent  of  no  less 
than  S200  million. 

(d)  The  term  "Foreign  Bank"  means 
an  institution  having  substantially 
similar  powers  to  a  bank  as  defined  in 
section  202(a)(2)  of  the  Investment 
Advisers  Act.  is  subject  to  regulation  by 
the  Financial  Services  Authority  in  the 
United  Kingdom  and  has  as  of  the  last 
day  of  its  most  recent  fiscal  year,  equity 
capital  which  is  equivalent  of  no  less 
than  S200  million. 

(e)  The  term  "U.S.  Collateral"  means 
U.S.  currency,  securities  issued  or 
guaranteed  by  the  United  States 
government  or  its  agencies  or 
instrumentalities,  or  irrevocable  letters 
of  credit  issued  by  a  U.S.  Bank  other 
than  the  borrower  or  an  affiliate  thereof, 
or  anv  combination,  thereof 

(f)  The  term  "Foreign  Collateral" 
means  the  currency  of  the  United 
Kingdom,  Euros,  securities  issued  or 
guaranteed  by  the  government  of  the 
United  Kingdom  or  one  of  its  agencies 
or  instrumentalities,  sovereign  debt  of  a 
member  country  of  the  EMU  that  is 
denominated  in  Euros,  or  irrevocable, 
letters  of  credit  issued  by  a  Foreign 
Bank,  other  than  the  borrower  or  an 
affiliate  thereof  which  has  a  counter- 
party rating  of  investment  grade  or 
better  as  determined  by  a  nationally 
recognized  statistical  rating 
organization. 

(g)  The  term  "affiliate  "  of  another 
person  means:  (1)  Any  person  directly 
or  indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
person;  (2)  any  officer,  director,  partner, 
employee,  or  relative  (as  defined  in 
section  3(15)  of  ERISA)  of  such  other 
person;  and  (3)  any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director,  partner  or 
employee. 

(h)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(i)  The  term  "Eligible  Securities 
Depository"  means  an  eligible  securities 
depository  as  that  term  is  defined  under 
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Rule  1 7f-7  of  the  Investment  Company 
Act  of  1940  [15  U.S.C.  80a],  as  such 
definition  may  be  amended  from  time  to 
time. 

(j)  The  term  "'recognized  securities 
exchange"  means  a  U.S.  securities 
exchange  that  is  registered  as  a 
"national  securities  exchange"  under 
section  6  of  the  Securities  and  Exchange 
Act  of  1934  (15  U.S.C.  78f)  or  a 
designated  offshore  securities  market  as 
defined  in  Regulation  S  of  the  Securities 
Act  of  1933  [17  CFR  part  230.902(8)].  as 
such  definition  may  be  amended  from 
time  to  time,  which  performs  with 
respect  to  securities,  the  functions 
commonly  performed  by  a^stock 
exchange  within  the  meaning  of  the 
definitions  under  the  applicable 
securities  laws  (e.g.,  17  CFR  part 
240.3b-16). 

(k)  The  term  "automated  trading 
system"  means  an  electronic  trading 
system  that  functions  in  a  manner 
intended  to  simulate  a  securities 
exchange  by  electronically  matching 
orders  on  an  agency  basis' from  multiple 
buyers  and  sellers  such  as  an 
"alternative  trading  svsfem"  within  the 
meaning  of  SECs  Reg.  ATS  [17  CFR  part 
242.300]  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  system"  as 
described  in  section  3(a){51)(A)(ii)  of  the 
Securities  and  Exchange  Act  of  1934  [15 
U.S.C.  78c(a)(51)(A){ii)]. 

Signed  at  Washington.  DC,  this  17th  day  of 
October.  2003. 

Ivan  L.  Strasfeld, 

Director.  Office  of  Exemption  Determinations. 
Employee  Plan  Benefits  Administration.  U.S. 
Department  of  Labor. 

[PR  Doc.  03-26694  Filed  10-22-03:  8:45  am] 

BILUNG  CODE  4520-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Working  Group  on  Health  Care 
Security;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Emplovee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  an  open  public  meeting 
will  be  held  Thursday,  November  6. 
2003,  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  Group  assigned  to  study 
the  issue  of  health  care  security, 
including  consumer-directed  health 
plans  and  self-insured  plans. 

The  session  will  take  place  in  Room 
N-4437  C-D,  U.S.  Department  of  Labor 


Building,  200  Constitution  Avenue, 
NAV..  Washington.  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
run  from  9:30  a.m.  to  approximately  12 
p.m..  is  for  Working  Group  members  to 
conclude  their  report/ recommendations 
for  the  Secretar\-  of  Labor. 

Organizations  or  members  of  the 
public  wishing  to  submit  a  written 
statement  pertaining  to  the  topic  may  do 
so  by  submitting  20  copies  to  Sharon 
Morrissey,  Executive  Secretary.  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Statements  received  on  or  before 
November  1.  2003  will  be  included  in 
the  record  of  the  meeting.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  should 
forward  their  request  to  the  Executive 
Secretary  at  the  above  address  or  via 
telephone  at  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  .November  1  at  the  address 
indicated  in  this  notice. 

Signed  at  Washington,  DC.  this  17th  day  of 
October.  2003. 

Ann  L.  Combs, 

Assistant  Secretary,  Employee  Benefits 

Security  Administration. 

IFR  Dor.  03-26730  Filed  10-22-03:  8:45  am) 

BILUNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Working  Group  on  Optional 
Professional  Management  in  Defined 
Contribution  Plans:  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  an  open  public  meeting 
will  be  held  Thursday.  November  6, 
2003,  of  the  Advisor)  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  Group  assigned  to  studv 
optional  professional  management  for 
defined  contribution  plans. 

The  session  will  take  place  in  Room 
N^437  C-D,  U.S.  Department  of  Labor 
Building,  200  c:(institution  Avenue. 
NW.,  Washington,  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
run  from  1:30  p.m  to  approximatelv  4 
p.m..  is  for  Working  Group  members  to 
conclude  their  report/recommendations 
for  the  Secretary'  of  Labor. 


Organizations  or  members  of  the 
public  wishing  to  submit  a  written 
statement  pertaining  to  the  topic  may  do 
so  by  submitting  20  copies  to  Sharon 
Morrissey.  Executive  Secretary  ERISA 
Advisor\-  Council.  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue,  MV,  Washington,  DC  20210. 
Statements  received  on  or  before 
November  1.  2003  will  be  included  in 
the  record  of  the  meeting  Individuals  or 
representatives  of  organizations  wishing 
t(j  address  the  Working  Group  should 
forward  their  request  to  the  Executive 
Secretary  at  the  above  address  or  via 
telephone  at  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  November  1  at  the  address 
indicated  in  this  notice. 

Signed  at  Washington,  DC.  this  17lh  day  of 
October.  2003 

Ann  L.  Combs, 

Assistant  Secretary.  Employee  Benefits 

Security  Administration. 

[FR  Doc  03-26731  Filed  10-22-03:  8:45  am) 

BILUNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

124th  Full  Meeting:  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefits  Plans:  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Emplovee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  the  124th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Friday,  November  7,  2003. 

The  session  will  take  place  in  Room 
S-2508.  U.S.  Department  of  Labor 
Building,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  The 
purpose  of  the  meeting,  which  will 
begin  at  1:30  p.m.  and  end  at 
approximately  3  p.m.,  is  for  the 
chairpersons  of  the  three  Advisory 
Council  Working  Groups  to  submit  their 
reports  on  their  individual  study  topics 
for  the  full  Advisory  Council's  review 
and  acceptance,  following  which  the 
reports  will  be  forwarded  to  the 
Secretar>'  of  Labor. 

Organizations  or  members  of  the 
public  wishing  to  submit  a  written 
statement  pertaining  to  any  topics  under 
consideration  by  the  Advison,-  Council 
may  do  so  by  submitting  20  copies  to 
Sharon  Morrissev,  Executive  Secretary-, 
ERISA  Advisory  Council,  U.S. 
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Department  of  Labor,  Room  N-5677. 
200  Constitution  Avenue,  N\V., 
Washington.  DC  20210.  Statements 
received  on  or  before  November  1.  2003 
will  be  included  in  the  record  of  the 
meeting.  Individuals  or  representatives 
of  organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretarv  at  the 
above  address  or  via  telephone  at  (202) 
693-8668.  Oral  presentations  will  be 
limited  to  10  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record.  Individuals  with  disabilities 
who  need  special  accommodations 
should  contact  Sharon  Morrissey  by 
November  1  at  the  address  indicated  in 
this  notice. 

Signed  at  Washington.  DC  this  17th  day  of 
October.  2003. 
Ann  L.  Combs. 

Assistant  Sern'tan'.  Employee  Benefits 
Security  Administration. 
IFR  Doc.  03-26732  Filed  10-22-03;  8:45  am) 

BILLING  CODE  4510- 29-M 


to  address  the  Working  Group  should 
forward  their  request  to  the  Executive 
Secretary  at  the  above  address  or  via 
telephone  at  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  November  1  at  the  address 
indicated  in  this  notice. 

Signed  at  Washington,  DC  this  17th  day  of 
October.  2003. 
Ann  L.  Combs, 

Assistant  Secretary,  Employee  Benefits 

Security  Administration. 

IFR  Doc.  03-2fi733  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Working  Group  on  Defined  Benefit 
Funding  and  Discount  Rate  Issues: 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  .512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
use.  1142.  an  open  public  meeting 
will  be  held  Friday.  November  7.  2003, 
of  the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  study 
defined  benefit  plan  funding  and 
discount  rate  issues. 

The  session  will  take  place  in  Room 
»vj_44  ^7  C-D.  I  .S  Department  of  Labor 
Building.  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
run  from  9:30  a.m.  to  approximately  12 
p.m..  is  for  Working  Group  members  to 
conclude  their  report/recommendations 
for  the  Secretary  of  Labor. 

Organizations  or  members  of  the 
public  wishing  to  submit  a  written 
statement  pertaining  to  the  topic  may  do 
so  bv  submitting  20  copies  to  Sharon 
Morrissev.  Executive  Secretary.  ERIS/\ 
Advisory  Council.  U.S.  Department  of 
Labor,  Room  N-5677.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Statements  received  on  or  before 
November  1,  2003  will  be  included  in 
the  record  of  the  meeting.  Individuals  or 
representatives  of  organizations  wishing 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Search  Committee  for  LSC 
President  and  Inspector  General 

TIME  AND  DATE:  The  Board  of  Directors' 
Search  (.kjDimittee  for  LSC  President 
and  Inspector  General  will  meet  on 
October  28.  2003.  The  meeting  will 
begin  at  9  a.m.  and  continue  until 
conclusion  of  the  Committee's  agenda. 
LOCATION:  Strickland  Brockington 
Lewis,  LLP.  Midtown  Proscenium- 
Suite  2000.  1170  Peachtree  Street  NE, 
Atlanta,  GA  30309. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  authorizing  the  Committee  to 
hold  an  executive  session.  The  closing 
is  authorized  by  the  relevant  provisions 
of  the  Government  in  the  Sunshine  Act 
(5  U.S.C.  552b{c)(2),  (4)  &  (6)1  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  (45  CFR  1622.5(a),  (c)  &  (e)). 
A  copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Appfoval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  September  15, 
2003. 

3.  Consider  and  act  on  other  business. 

Closed  Session 

4.  Review  of  resumes  and  other 
materials  submitted  by  applicants  for 
the  position  of  LSC  President. 

5.  Consider  and  act  on  the  selection 
of  applicants  for  personal  interviews  by 
the  Committee. 


Open  Session 

6.  Consider  and  act  on  adjournment  of 
meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 

Victor  M.  Fortuno.  Vice  President  for 
Legal  Affairs,  General  Counsel  and 
Corporate  Secretary,  at  (202)  295-1500. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify-  Elizabeth  Gushing  at  (202) 
295-1500". 

Dated:  October  20.  2003. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 
Counsel  and  Corporate  Secretary. 
\VR  Dor.  03-2fi820  Filed  10-20-03;  4:39  pm] 

BILLING  CODE  7050-01 -P 


NUCLEAR  RFGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-7  and  ASLBP 
No.  04-81 7-02-MLA] 

Sequoyah  Fuels  Corporation; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  bv  llie 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201.  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h).  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  Sequoyah 
Fuels  Corporation.  Gore.  Oklahoma 
(Materials  License  Amendment). 
The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2.  subpart  L.  of 
the  Commission's  Regulations. 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  requests  for 
hearing  submitted  (1)  on  September  29, 
2003,  bv  the  State  of  Oklahoma;  and  (2) 
on  October  2.  2003.  by  the  Cherokee 
Nation  and  represented  citizens.  The 
requests  were  filed  in  response  to  an 
August  15.  2003  notice  of  receipt  of  a 
lune  16.  2003  amendment  request  from 
Sequovah  Fuels  Corporation  (SFC)  to 
approve  a  ground  water  corrective 
actioii  plan  at  its  Gore,  Oklahoma 
facility  site,  and  of  opportunity  for  a 
hearing,  which  was  published  in  the 
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Federal  Register  on  August  25,  2003  (68 
FR  51,033). 1 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pursuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Anthony  J.  Baratta 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Baratta  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Alan  S.  Rosenthal,  Administrative 
Judge,  Presiding  Officer.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Dr.  Anthony  J.  Baratta.  Administrative 
Judge,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Issued  at  Rockville.  Maryland,  this  17th 
day  of  October  2003. 
G.  Paul  BoUwerk, 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-26726  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-8  and  ASLBP 
No.  04-81 8-03-MLA] 

Sequoyah  Fuels  Corporation; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207. 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicator^'  hearing  in 
the  following  proceeding:  Sequoyah 
Fuels  Corporation,  Gore.  Oklahoma 
(Materials  License  Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 


Adjudications  in  Materials  and  Operator 
Licensing  Proceedings"  This 
proceeding  concerns  requests  for 
hearing  submitted  (1)  on  September  29. 
2003.  by  the  State  of  Oklahoma;  and  (2) 
on  October  2,  2003.  by  the  Cherokee 
Nation  and  represented  citizens.  The 
requests  were  filed  in  response  to  an 
August  15,  2003  notice  of  receipt  of  a 
June  12.  2003  amendment  request  from 
Sequoyah  Fuels  Corporation  (SFC)  to 
approve  a  ground  water  monitoring  plan 
at  its  Gore.  Oklahoma  facility  site,  and 
of  opportunity  for  a  hearing,  which  was 
published  in  the  Federal  Register  on 
August  25,  2003  (68  FR  51. 034). i 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pursuant  to  the 
provisions  of  10  CFR  2.722,  2.1209. 
Administrative  Judge  Anthony  J  Baratta 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Baratta  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Alan  S.  Rosenthal.  Administrative 
Judge,  Presiding  Officer.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory-  Commission. 
Washington.  DC  20555-0001. 

Dr.  Anthony  J.  Baratta,  Administrative 
Judge,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555HJ001. 

Issued  at  Rockville,  Maryland,  this  17th 
day  of  October  2003. 

G.  Paul  Bollwerk, 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel 

IFR  Doc.  03-26727  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


PEACE  CORPS 

Proposed  Information  Collection 
Requests 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0420-0510). 


SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C. 
Chapter  35),  the  Peace  Corps  has 


'  The  petitioners'  heajring  requests  also  reference 
another  SFXI  license  amendment  request  regarding 
a  groundwater  monitoring  plan  for  the  Gor«  facihty. 
which  likewise  is  the  subject  of  a  PrBsiding  Officer 
designation  issued  this  date. 


''  The  petitioners  hearing  requests  also  reference 
another  SFC  license  amendment  request  regarding 
a  ground  water  corrective  action  plan  for  the  Gore 
facility,  which  likewise  is  the  sub)ect  of  a  Presiding 
Officer  designation  issued  this  date 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
approval  of  an  information  collection. 
OMB  Control  Number  0420-05 10.  the 
Peace  Corps  Health  Status  Review  form 
(PC-1789)  and  the  Report  of  Medical 
and  Dental  Exam  forms  (PC-1790  S  and 
PC-1790  Dental).  This  is  a  renewal  of  an 
active  information  collection  and  a 
revision.  The  current  active  renewal 
covers  the  Peace  Corps  Health  Status 
Review  form  (PC-1 789)  and  the  Report 
of  Medical  Exam  (PC-1790  S).  The 
revision  is  to  add  an  Hr\'  Aids  question 
to  the  PC-1 789  form  and  to  add  the 
Report  of  Dental  Exam  form  (PC-1790) 
to  this  collection  for  a  total  of  three 
forms  to  make  up  the  health 
applications  for  Peace  Corps  Wjlunteer'; 
The  purpose  of  this  information 
collection  is  necessar\-  to  ensure  that 
Volunteers  meet  this  medical  eligibifity 
requirement,  all  applicants  for  ser\-ice' 
must  undergo  physical  and  dental 
examination  prior  to  X'olunteer  service 
to  provide  the  information  needed  for 
clearance,  and  to  serve  as  a  reference  for 
any  future  Volunteer  medical  clearance. 
and  to  sen^e  as  a  reference  for  anv  future 
Volunteer  disability  claims.  The  Health 
Status  Review  is  used  to  review  the 
medical  history  of  individual 
applicants;  the  Report  of  Medical  Exam 
and  the  Report  of  Dental  Exam  are  used 
by  the  examining  physician  and  dentist 
both  for  applicants  and  for  currently 
ser\'ing  Volunteers.  The  results  of  these 
examinations  are  used  to  ensure  that 
applicants  for  \'olunteer  ser\-ice  will, 
with  reasonable  accommodation,  be  able 
to  ser\'p  in  the  Peace  Corps  without 
jeopardizing  their  health. 

The  purpose  of  this  notice  is  to  allow 
for  public  comment  on  whether  the 
proposed  collection  of  information  is 
necessary-  for  the  proper  performance  of 
the  functions  of  the  Peace  Corps, 
including  whether  their  information 
will  have  practical  use;  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected:  and.  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technologv. 

A  copy  of  the  information  collection 
may  be  obtained  from  Ms.  Susan 
Bourse,  Peace  Corps.  Office  of  Volunteer 
Support,  nil  20th  Street,  NW.,  Room 
5106.  Washington,  DC  20526.  Ms. 
Boorse  mav  be  contacted  bv  telephone 
at  202-692-140  Ms,  Boorse  may  be  e- 
mailed  at  sboorse@peacecorps.gov. 
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Comments  on  the  form  should  also  be 
addressed  to  the  attention  of  Ms.  Boorse 
and  should  be  received  on  or  before 
December  22,  2003 

Information  Collection  Abstract 

Title:  The  Peace  Corps  Health  Status 
Review  form  (PC-1789)  and  the  Report 
of  Medical  and  Dental  Exam  forms  (PC- 
1790  S  and  PC-1790  Dental). 


Need  for  and  Use  of  This  Information: 
The  Health  Status  Review  is  used  to 
review  the  medical  history  of  individual 
applicants:  the  Report  of  Medical  Exam 
and  the  Report  of  Dental  Exam  are  used 
by  the  examining  physician  and  dentist 
both  for  applicants  and  for  currently 
serving  Volunteers.  The  results  of  these 
examinations  are  used  to  ensure  that 


applicants  for  Volunteer  service  will, 
with  reasonable  accommodation,  be  able 
to  ser\'e  in  the  Peace  Corps  without 
jeopardizing  their  health. 

Respondents:  Potential  and  current 
Volunteers. 

Respondent's  Obligation  to  Reply: 
Voluntary. 

Burden  on  the  Public: 


a  Estimated  numt)er  of  respondents  

b.  Estimated  average  burden  per  response 

c.  Frequency  of  response 

d.  Annual  reporting  burden 

e.  Estimated  annual  cost  to  respondents  .... 


PC-1789  Health  status 
review 


PC-1790  S  Report  of 
medical  exam 


PC-1 790  Dental  report  of 
dental  exam 


9,7X 

45  minutes  .. 

one  time 

7,275  hours 
$138,298  .... 


6,000 

30  minutes  .. 

one  time 

3.000  hours 
$57,030 


6,000. 

30  minutes.^ 
one  time. 
3,000  hours. 
$57,030. 


This  notice  is  issued  in  Washington,  DC  on 
October  8.  2003. 
Gopal  Khanna, 

Chief  Information  Officer. 

|FR  Doc;  03-26793  Filed  10-22-03;  8:45  am] 

BILUNG  CODE  6051 -01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

ljpf)n  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  (Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension; 

Rule  62,  SEC  File  No.  270-166.  0MB 
Control  No.  3235-0152:  Form  U-R-1, 
SEC  File  No.  270-166.  0MB  Control  No, 
3235-0152. 

Notice  is  hereby  given  that  piusuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  rt  seq.)  the  Securities 
and  Exchange  Commission 
{'Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  U-R-1  is  filed  under  Rule  62 
(17  CFR  250.62),  which  implements 
Sections  12(e)  and  11(g)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  15  U.S.C.  79  et  seq.  Section 
12(e)  of  the  Act  ,  15  U.S.C.  791(e), 
makes  it  unlawhil  to  solicit  "any  proxy, 
power  of  attorney,  consent,  or 
authorization  regarding  any  security  of 
a  registered  holding  company  or  a 
subsidiary  company  thereof  in 
contravention  of  such  rules  and 
regulations  or  orders  as  the  Clommission 
deems  necessary  "  Sec.tif)n  11(g)  of  the 
Act  (15  U.S.C.  79k(g))  prohibits,  in 


pertinent  part,  the  solicitation  of  proxy, 
consent,  authorization,  power  of 
attorney,  deposit,  or  dissent  in  respect 
of  any  reorganization  plan  or  any  plan 
under  Section  1 1  for  the  divestment  of 
control,  securities  or  other  assets  or  for 
the  dissolution  of  a  registered  holding 
company  or  any  subsidiary  thereof, 
unless  the  plan  has  been  proposed  or 
submitted  to  the  Commission  and  is  not 
made  in  contravention  of  any 
Commission  rule  and  regulations  or 
order. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of 
a  registered  holding  company  or  any  of 
its  subsidiaries,  in  connection  with  any 
reorganization  subject  to  Commission 
approval.  Rule  62  also  prohibits  such 
solicitation  regarding  any  transaction, 
which  is  the  subject  of  an  application  or 
declaration  filed  with  the  Commission, 
except  with  respect  to  a  solicitation, 
which  has  become  effective  pursuant  to 
a  declaration  filed  with  the 
Conunission.  Every  declaration  under 
Rule  62,  if  in  connection  with  any 
reorganization,  is  to  be  filed  on  Form  U- 
R-1.  Rule  62  exempts  from  the  filing 
requirements  solicitations  to  not  more 
than  25  owners  of  securities  or  claims, 
and  actions  taken  as  a  depositary  or 
custodian  of  securities  solicited  by 
order. 

Due  primarily  to  subsequent 
enlargement  of  the  scope  of  the 
Securities  Exchange  Act  of  1934  ("34 
Act"),  the  solicitations  under  the 
provisions  of  Rule  62  are  now  governed, 
as  to  both  form  and  substance,  by  the 
provisions  of  the  34  Act.  The  filings 
specified  by  Rule  62  now  consist  merely 
of  incorporating  by  reference  the 
company's  filing  under  Section  14  of  the 
34  Act  as  an  exhibit  to  the  application 
or  declaration  under  the  Act  seeking 
authorization  for  the  transaction  to 
which  die  solicitation  is  ancillary.  Rule 


62  does  govern  the  date  of  the 
commencement  of  the  solicitation. 

Form  U-R-1  and  Rule  62  allow  the 
Commission  to  adequately  enforce 
Sections  12(e)  and  11(g)  of  the  Act.  Not 
requiring  the  information  collection 
would  seriously  interfere  with  the 
Commission's  efforts  in  this  regard. 

Respondents  to  the  request  for 
information  in  Form  U-R-1  are 
registered  public  utility  holding 
companies  and  their  subsidiaries.  We 
estimate  the  average  time  to  prepare  the 
information  required  by  Form  U-R-1  at 
5  hours  per  response  based  on  our 
informal  questioning  selected 
respondents.  Since  there  are 
approximately  7  respondents  who  file 
each  year,  the  total  annual  respondent 
reporting  burden  is  35  hours  at  SI  15  per 
hour.  Everv  declaration  under  Rule  62, 
if  in  connection  with  any 
reorganization,  must  be  filed  on  Fiirm 
U-R-1.  There  is  no  possibility  of 
unwarranted  disclosure  because  these 
are  public  documents  and  there  are  no 
questions  of  a  sensitive  nature. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Room  10102. 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 
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Dated:  October  13.  2003. 
Margaret  H.  McFarland. 
Df-putv  Secretan. 

[FR  Doc.  03-26706  Filed  10-22-03;  8:45  am) 
BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  450  5th  Street, 
NVV..  Washington,  DC  20549. 

Extension: 
Rule  26.  SEC  File  No. 270-78.  0MB  Control 
No.  3235-D183. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  IJ.S.C:  3501  pt  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
(  OMB  •)  a  request  for  extension  of  the 
matters  relating  to  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  26.  part  250.26  [17  CFR  250.261 
under  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended 
("Act").  15  U.S.C.  79.  et  seq..  establishes 
financial  statement  and  recordkeeping 
requirements  for  public  utility  holding 
companies  registered  under  the  Act  and 
all  their  subsidiary-  companies. 

The  Commission  estimates  that  the 
total  annual  reporting  burden  oi  Rule  26 
is  approximately  one  (1)  hour. 

The  estimate  of  average  burden  hours 
is  made  for  purposes  of  the  Paperwork 
Reduction  Act  and  is  not  derived  from 
a  comprehensive  or  representative 
survey  or  study  of  the  costs  of 
complying  with  the  requirements  of 
Commission  rules  and  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentlv  valid 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  room  10102. 
New  Executive  Office  Building, 
Washington.  DC  20503:  and  (ii)  Kenneth 
A.  Fogash.  Acting  Associate  Executive 
Director/CIO.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington.  DC  20549.  Comments  must 


be  submitted  to  OMB  within  JO  days  of 
this  notice. 

Dated:  October  13.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  0,3-26707  Filed  10-22-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549. 

Extension: 
Form  U-7D,  SEC  File  No.  270-75,  OMB 
Control  No.  3235-0165. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  U-7D  is  used  to  file  the 
certificate  required  bv  rule  7{D)(5}  (17 
CFR  250.7),  under  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
15  U.S.C.  79  et  seq..  to  establish  the 
exempt  status  of  financing  entities 
which  own  assets  leased  to  electric  or 
gas  utility  companies  for  the  use  in  the 
lessee's  utility  business.  Unless  it  claims 
the  exemption  authorized  bv  those 
sections  and  provides  sufficient 
information  to  meet  the  statutory  tests 
for  the  exemption,  such  financing 
company  would  meet  the  statutory 
definition  of  electric  or  gas  utility 
company,  under  section  2(a)(3) 
("electric")  or  section  2(a)(4)  ("gas")  of 
the  Act.  and  such  financing  company 
would  consequently  be  subject  to 
regulation  under  the  Act.  Without  the 
information  provided  on  Form  U-7D, 
the  Commission  would  not  have 
adequate  access  to  the  data  used  to 
establish  that  the  filing  company  meets 
the  requirements  for  exemption' 
Respondents  to  the  request  for 
information  in  Form  U-7D  are 
registered  public  utility  holding 
companies  and  their  financing 
subsidiaries.  Respondents  must  file  a 
Form  U-7D  in  order  to  receive  exempt 
status.  We  estimate  the  average  time  to 
prepare  the  information  required  by 
Form  U-7D  at  3  hours  per  response 
based  on  our  informal  questioning 
selected  respondents.  Since  there  are 


approximately  8  respondents  who  file 
each  year,  the  total  annual  respondent 
reporting  burden  is  24  hours  at  Si  15  per 
hour.  There  is  no  possibility  of 
unwarranted  disclosure  because  these 
are  public  documents  and  there  are  no 
questions  of  a  sensitive  nature. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulator}-  Affairs.  Office  of 
Management  and  Budget,  room  10102. 
New  Executive  Office  Building, 
Washington.  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  October  13,  2003. 
Margaret  H.  Mc:FarlHnd 
Deputy  Secrftun. 
[FR  Doc.  03-26708  Filed  10-22-03;  8:45  am] 

BILLING  CODE   8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^t8652:  File  No.  SR-Amex- 
2003-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Reporting  of  "At-the- 
Close"  Orders  in  Nasdaq  Securities 

October  17,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  8,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  Amex  as  a  "non-controversial" 
rule  change  under  Rule  19b-4(f)(6) 
under  the  Act.  *  The  Commission  is 
publishing  this  notice  to  solicit 


■  15  U.S.C  78s(b)(l). 
2  17CFR240  19b-4 
M7CFR240.19b-4(n(6). 
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comments  on  the  proposed  rule  change 
hom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
109(d)  Commentary  .02  to  accommodate 
reporting  of  "at  the  close"  orders  in 
securities  listed  on  the  Nasdaq  Stock 
Market.  Inc.  C-Nasdaq")  as  "stopped 
stock"  pursuant  to  Amex  Rule  109(d). 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Proposed  new  language 
is  in  italics:  proposed  deletions  are  in 
(brackets). 
***** 

Rule  109     Stopping  Stock 

(a)  through  (d)     No  change. 
Commentarv' 

.01     No  change 

.02     Paragraph  (d)  of  this  rule  shall 
applv  to  at-the-close  orders  entered  on 
the  Exchange  in  Nasdaq  National 
Market  securities  to  which  the  Exchange 
has  extended  unlisted  trading 
privileges,  except  that  the  Exchange 
shall  [not]  disseminate  information 
regarding  "pair  off  transactions 
reported  pursuant  to  paragraph  (d)  as 
stopped  stock  [.  pending 
implementation  nf  systems  changes  by] 
to  the  Nasdaq  Unlisted  Trading 
Privileges  Plan  Processor  [to  permit 
dissemination  of  "pair  off  transactions 
as  "stopped  stock"). 
***** 

II.  Self-ReguJator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  f  !ing  with  the  Commission,  the 
Exchange  mcluded  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Eegulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  Rule  109(d)  requires  that  a 
member  holding  both  buy  and  sell 
market  on  close  ("MOC")  orders 
simultaneously  must  execute  any 
imbalance  against  the  prevailing 
Exchange  bid  or  offer  at  the  close,  and 


then  must  "pair  off  remaining  buy  and 
sell  orders  at  the  price  of  the 
immediately  preceding  sale.  Amex  Rule 
109(d)(1)  provides  that  the  "pair  off 
transaction  must  be  reported  to  the 
consolidated  last  sale  reporting  system 
as  "stopped  stock,"  to  inform  the  public 
that  limit  and  limit  on  close  ("LOG") 
orders  entered  before  the  close  may 
remain  unexecuted. 

The  Commission  previously  approved 
the  Exchange's  proposal  to  exempt 
reporting  "pair  off  transactions  as 
"stopped  stock"  on  a  pilot  basis  until 
the  Nasdaq  Unlisted  Trading  Privileges 
("UTP")  Plan  Securities  Information 
Processor  ("SIP")  could  accommodate 
Amex's  request  to  print  a  transaction  in 
Nasdaq  security  as  "stopped  stock."'' 
Nasdaq  has  stated  that,  as  of  September 
15,  2003,  the  Nasdaq  UTP  SIP  will  be 
able  to  accommodate  Amex's  reporting 
of  transactions  as  "stopped  stock," 
which  would  include  "pair  off 
transactions  under  Rule  109(d). ^ 

The  Exchange,  therefore,  is  proposing 
to  amend  Commentary  .02  to  Rule  109 
("Stopping  Stock")  to  delete  the 
reference  to  the  exemption  from 
disseminating  information  regarding 
"pair  off  transactions  as  "stopped 
stock"  pursuant  to  Rule  109(d). 
Following  the  enhancement  to  the 
Nasdaq  UTP  SIP  on  September  15,  2003, 
a  "pair  off  transaction  would  be 
printed  as  "stopped  stock"  for 
dissemination  by  the  Nasdaq  UTP  SIP, 
in  compliance  with  Rule  109(d). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,*^  in  general,  and 
furthers  the  objectives  of  Section 
6(h)(5),'  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordinadon  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  . 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^ 


■<  See  Securities  Exchange  Act  Release  No.  47658 
(April  10,  2003),  68  FR  19041  (April  17,  2003). 

5  See  UTP  Vendor  Alert  #2003-42.  July  18,  2003 

6  15U.S.C  78(b). 
M5  U.S.C.  78f(b)(5). 

"  At  the  request  of  the  Exchange,  Commission 
staff  has  revised  the  statutory  basis  for  the  proposed 
rule  change  to  cite  to  Section  6(b)(5)  of  the  Act,  15 
U.S.C.  78f(b)(5).  Telephone  conversation  among 
Claire  P.  McGrath,  Senior  Vice  President  and 
Deputy  General  Counsel,  Amex.  Marija  Willen, 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-4(f)(6)  thereunder.'" 
At  anv  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that.may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


Associate  General  Counsel,  Amex,  Chri.stopher 
Stone,  Spncial  Counsel,  Division,  Commission,  and 
Ann  E.  Ledd\,  ,'\ttorney,  Division,  Commission 
(October?.  2003). 

» 15  U.S.C.  78s(b)(3HA), 

'"  17  CFR  240.19b-4(fK6). 
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the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-81  and  should  be 
submitted  by  November  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Df^puty  Secretary: 

[PR  Doc.  03-26745  Filed  10-22-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8650;  File  No.  SR-BSE- 
2003-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange.  Inc. 
Relating  to  the  LLC  Operating 
Agreement  of  the  Proposed  New 
Exchange  Facility  To  Be  Operated  by 
the  Boston  Options  Exchange  Grouo 
LLC 

October  17.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  ]9b-^  thereunder,^ 
notice  is  herebv  given  that  on  October 
16,  2003.  the  Boston  Stock  Exchange. 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  discussed  in  detail  in  the  BOX 
Proposing  Release, '  the  BSE  proposes  to 
establish  rules  for  BOX.-*  a  new 
Exchange  facility,  as  that  term  is  defined 
in  Section  3(a)(2)  of  the  Act.''  BOX 
would  be  operated  by  Boston  Options 


"  17CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

M7CFR240  19b-J. 

^See  Securities  Exchange  Act  Release  No.  47186 
(Januarv'  14.  200,3).  68  FR  3062  (January  22.  2003) 
(SR-BSE-2002-15)  (BOX  Proposing  Release"). 

"The  term  "BOX"  means  the  Boston  Options 
Exchange  or  Boston  Stock  Exchange  Options 
Exchange,  an  options  trading  facility  of  the 
Exchange  under  Section  3(a)(2)  of  the  Act.  See 
proposed  BOX  Rules,  Chapter  I.  General  Pro\-ision'; 
§  1(a)(6)  (definition  of  "BOX"). 

M5  U.S.C.  78c(a)(2). 


Exchange  Group  LLC  ("BOX  LLC"),  a 
Delaware  limited  liability  company 
("LLC")  The  BSE  is  filing  the  Operating 
Agreement  of  BOX  LLC  ("Operating 
Agreement"  or  "Agreement")  to 
establish  BOX  LLC's  governance  and 
operating  authority  for  the  facility  The 
Operating  Agreement  hinctions  as  the 
source  of  the  compony's  governance  and 
operating  authority  and.  therefore. 
functions  in  a  similar  manner  as  by-laws 
or  articles  of  incorporation  hinction  for 
a  corporation.  The  BSE  is  requesting 
confidential  treatment  of  the  sections  of 
the  Operating  Agreement  which  are 
confidential  business  information  and 
which  do  not  relate  to  the  control  and 
governance  of  BOX  LLC.  The  redacted 
text  of  the  Operating  Agreement  appears 
below;  redacted  portions  are  noted  in 
brackets. 


Boston  Options  Exchange  Group  LLC 

Second  Amended  and  Restated 
Operating  Agreement 

This  AMENDED  AND  RESTATED 
OPER.ATING  AGREEMENT  is  made  as 
of  July  25,  2003,  by  and  among  Bourse 
de  Montreal  Inc..  a  companv 
incorporated  in  Quebec,  Canada  (the 
"Bourse").  Boston  Stock  Exchange,  Inc., 
a  company  incorporated  in  Delaware, 
USA  i"BSF').  Interactive  Brokers  Group 
LLC,  a  limited  liability  company 
organized  under  the  laws  of  Connecticut 
{"IB").  Boston  Options  Exchange  Group 
LLC,  a  limited  liability  company 
organized  under  the  laws  of  Delaware 
{"BOX")  and  all  other  Persons  who 
become  a  party  hereto  as  Members  of 
BOX  in  accordance  with  the  terms 
hereof,  for  the  purpose  of  n  .ording 
their  agreement  regarding  the  affairs  of 
BOX  and  the  conduct  of  its  business. 

WHEREAS,  on  January  16,  2002  the 
Bourse,  BSE  and  IB  caused  a  Certificate 
of  Formation  (the  "Certificate")  in  the 
form  of  Exhibit  1  hereto'to  be  filed  with 
the  Office  of  the  Secretary-  of  State  of  the 
State  of  Delaware  for  the  purpose  of 
commencing  the  existence  of  BOX 
pursuant  to  the  Act  (as  defined  below); 
WliEREAS,  the  Bourse,  BSE,  and  IB 
formed  BOX  for  the  purpose  of 
developing  and  operating  an  electronic 
market  as  a  facility  of  the  BSE  for 
trading  (i)  options  on  Individual  U.S. 
Equities,  U.S.  equitv  indices  and  U.S. 
Exchange  traded  funds  and  (ii)  single 
stock  futures;  and 

WHEREAS,  subsequent  to  the 
execution  of  this  Agreement,  it  is 
antici.pated  that  BOX  will  enter  into 
each  of  the  Related  Agreements; 

WHEREAS,  the  Bourse,  BSE,  IB  and 
BOX  are  parties  to  that  certain 
Operating  Agreement  of  BOX,  dated  as 


of  January'  17,  2002  (the  "Original 
Operating  Agreement"),  as  amended  bv 
an  Amended  and  Restated  Operating 
Agreement  dated  as  of  June  21,  2002 
(the  "Amended  Operating  Agreement"); 
and 

WHEREAS,  the  Members  desire  to 
amend  and  restate  the  Amended 
Operating  Agreement  upon  the  terms 
and  conditions  hereinafter  set  forth. 

Accordingly,  the  parties  herebv  agree 
to  amend  and  restate  the  Amended 
Operating  Agreement  as  follows: 

Article  1 — Definitions 

1.1     Certain  Defined  Terms:  As  used 
in  this  Agreement,  the  following 
capitalized  terms  have  the  following 
meanings. 

"Act"  means  the  Delaware  Limited 
Liability  Company  Act,  6  Del.  G.L.  §  18- 
101,  et  seq.,  as  amended  and  in  effect 
from  time  to  time,  and  any  successor 
statute. 

"Additional  Capital  Contribution" 
means  any  Capital  Contribution  effected 
after  completion  of  the  Initial  Capital 
Contributions  pursuant  to  Section  7.3 
hereof. 

"Advisors"  means,  with  respect  to 
any  Person,  any  of  such  Person's 
attorneys,  accountants  or  consultants. 

"Affiliate"  means,  with  respect  to  any 
Person,  any  other  Person  controlling, 
controlled  by  or  under  common  control 
with,  such  Person.  As  used  in  this 
definition,  the  term  "control"  means  the 
possession,  directly  or  indirectly,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
Person,  whether  through  the  ownership 
of  voting  securities,  by  contract  or 
otherx'  .^e  with  respect  to  such  Person, 
■\  I'jrson  is  presumed  to  control  any 
r'her  Person,  if  that  Person:  (i)  Is  a  " 
director,  general  partner,  or  officer 
exercising  executive  responsibilitv  (or 
having  similar  status  or  performing 
similar  functions);  (ii)  directly  or 
indirectly  has  the  right  to  vote  25 
percent  or  more  of  a  class  of  voting 
security  or  has  the  power  to  sell  or 
direct  the  sale  of  25  percent  or  more  of 
a  class  of  voting  securities  of  the  Person; 
or  (iii)  in  the  case  of  a  partnership,  has 
contributed,  or  has  the  right  to  receive 
upon  dissolution.  25  percent  or  more  of 
the  capital  of  the  partnership. 

"Agreement"  means  this  Operating 
Agreement,  including  all  exhibits  and 
schedules  hereto,  as  amended,  restated 
or  supplemented  from  time  to  tim.e. 

"Bankruptcy"  has  the  meaning 
ascribed  thereto  in  Section  18-304  of 
the  Act. 

"Board"  has  the  meaning  set  forth  in 
Section  4.1  hereof. 

"Bourse"  has  the  meaning  set  forth  in 
the  preamble. 
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'Bourse  License"  means  the  Ucense. 
to  be  entered  into  between  the  Bourse 
and  BOX,  from  the  Bourse  to  BOX  of  the 
right  to  use  the  name  "Bourse  de 
Montreal"  in  connection  with  the 
business  of  BOX. 

"BOA"'  has  the  meaning  set  forth  in 
the  preamble. 

■BOX  Confidential  Information" 
means  any  confidential  or  proprietary' 
information  of  BOX,  including  any 
confidential  or  proprietary  information 
conveyed  to  BOX  pursuant  to  this 
Agreement  or  any  Related  Agreements. 

"BOX  Market"  means  the  market  that 
will  be  developed  and  operated  by  BOX 
pursuant  to  Section  3.1  hereof. 

■BOX  Products"  means  (i)  option 
contracts  on  Individual  U.S.  Equities, 
(ii)  option  contracts  on  U.S.  Equity 
indices,  (iii]  option  cimtracts  on  U.S. 
Exchange  traded  fimd.s,  (iv)  single  stock 
futures  on  Individual  U.S.  Equities  and 
(v)  such  other  products  as  the  Board 
may  from  time  to  time  approve  for 
Trading  on  the  BOX  Market. 

"BSE"  has  the  meaning  set  forth  in 
the  preamble. 

[Business  confidentiall 

"BSE  License'  means  the  license,  to 
be  entered  into  between  BSE  and  BOX. 
from  BSE  to  BOX  of  the  right  to  use  the 
name  "Boston  Stock  Exchange"  in 
connection  with  the  name  and  business 
of  BOX. 
[Business  confidential] 

■■Capital  Contnhution"  means  the 
amount  of  cash  and  tht-  fair  market 
value  of  all  property  and/or  services 
contributed  to  BOX  bv  a  Member  in  its 
capacity  as  such  at  any  point  in  time. 
inc:luding  anv  Additional  Capital 
Contributions.  All  such  amounts 
contributed  shall  be  reflected  on  the 
books  and  records  of  BOX.  Any 
reference  in  this  Agreement  to  the 
Capital  Contribution  of  a  Member  shall 
include  the  Capital  Contribution  of  any 
prior  Member  in  respect  of  the  same 
Unit  or  Units. 

■'Certificate"  has  the  meaning  set  forth 
m  the  recitals  hereto. 

■■Code"  means  the  United  States 
Internal  Revenue  Code  of  1986,  as 
amended  and  in  effect  from  time  to 
time 

■■Company  Minimum  Gain'  means 
partnership  minimum  gain  with  respect 
to  BOX.  as  determined  under  Treasury 
Regulations  §1.704-2(d). 

■■Competing  Business"  means  any 
electronic  market  for  the  Trading  of  any 
of  the  BOX  Products. 

■DGCL"  has  the  meaning  set  forth  in 
Section  4.2(b)  hereof. 

"Directors"  has  the  meaning  set  forth 
in  Section'4.1(a)  hereof. 

"Disclosing  Member"  has  the  meaning 
set  forth  in  Section  16.6  hereof. 


"Distributable  Cash"  has  the  meaning 
set  forth  in  Section  9.1  hereof 

"Effective  Date"  means  the  date 
hereof. 

"Fiscal  Vear"  has  the  meaning  set 
forth  in  Section  12.3  hereof. 

"Government  Authority"  means  any 
federal,  national,  state,  municipal,  local, 
foreign,  territorial,  provincial  or  other 
governmental  department,  commission, 
board,  bureau,  agency,  regulatory 
authority,  instrumentality,  judicial  or 
administrative  body,  domestic  or 
foreign. 

■'IB"  has  the  meaning  set  forth  in  the 
preamble. 

"IB  Ucense"  means  the  license,  to  be 
entered  into  by  IB  and  BOX.  from  IB  to 
BOX  of  the  right  to  use  the  name  IB  in 
connection  with  the  business  of  BOX. 

"IB  Offer  Period"  has  the  meaning  set 
forth  in  Section  8.5(b)(ii)  hereof. 

■'IB  Transfer"  has  the  meaning  set 
forth  in  Section  8.5(b)(i)  hereof. 

"IB  Transfer  Notice"  has  the  meaning 
set  forth  in  Section  8.5(b)(i)  hereof. 

"Indemnitees'  has  the  meaning  set 
forth  in  Section  14.1  hereof. 

"Individual  U.S.  Equities"  means  (i) 
U.S.  ordinary  shares,  (ii)  foreign  shares 
trading  as  U.S.  dollar-denominated,  U.S. 
registered  American  depository  receipts, 
(iii)  single  stock  futures  and  (iv)  foreign 
ordinary  shares  trading  in  the  U.S.  as 
foreign  ordinary  shares  whether  or  not 
these  also  trade  as  U.S.  dollar 
denominated  U.S.  registered  American 
Depository  Receipts. 

"Initial  BSE  Asset  Contribution"  has 
the  meaning  set  forth  in  Section  7.1(b) 
hereof. 

"Initial  Capital  Contributions"  has  the 
meaning  set  forth  in  Section  7.1(d). 

"Initial  Chairman"  has  the  meaning 
set  forth  in  Section  4.5  hereof. 

"Initial  IB  Asset  Contribution"  has  the 
meaning  set  forth  in  Section  7.1(a) 
hereof. 

"Initial  Operating  Budget"  has  the 
meaning  set  forth  in  Article  6  hereof. 
"Launch  Date"  means  the  date  on 
which  Trading  on  the  BOX  Market  shall 
have  commenced. 

"Liquidator"  has  the  meaning  set 
forth  in  Section  11.1(h)  hereof. 

"Major  Action"  has  the  meaning  set 
forth  in  Section  4.4(b)  hereof. 

"Member"  means  each  Person  named 
as  a  Member  on  Schedules  hereto,  their 
successors  and  assigns,  and  any 
additional  members  admitted  as 
provided  by  this  Agreement. 

"Member  Entities"  has  the  meaning 
set  forth  in  Section  5.6  hereof. 

"Member  Information"  has  the 
meaning  set  forth  in  Section  16.6  hereof. 

"Member  Nonrecourse  Deductions" 
means  partner  nonrecourse  deductions 
with  respect  to  a  Member,  as 


determined  under  Treasury  Regulations 
§1.704-2(i)(2). 

"Member  Nonrecourse  Debt  Minimum 
Gain"  means  partner  nonrecourse  debt 
minimum  gain  with  respect  to  a 
Member,  within  the  meaning  of 
Treasury  Regulations  §  1.704-2(i)(2).  " 

"Neutral  Arbitrators"  has  the  meaning 
set  forth  in  Section  13.1(a)  hereof. 

"New  Issuance"  has  the  meaning  set 
forth  in  Section  8.5(c)(i)  hereof. 

"New  Issuance  Notice"  has  the 
meaning  set  forth  in  Section  8.5(c)(i) 
hereof. 

"New  Issuance  Period"  has  the 
meaning  set  forth  in  Section  8.5(cKii) 
hereof. 

[Business  confidential] 
[Business  confidential] 

"Non-Transferring  Member^'  has  the 
meaning  set  forth  in  Section  8.2  hereof. 
"Percentage  Interest"  with  respect  to 
a  Member  means  the  ratio  of  the  number 
of  Units  held  by  the  Member  to  the  total 
of  all  of  the  issued  Units,  expressed  as 
a  percentage. 

"Person"  means  any  individual, 
partnership,  corporation,  association, 
trust,  limited  liability  company,  joint 
venture,  unincorporated  organization 
and  any  government,  governmental 
department  or  agency  or  political 
subdivision  thereof. 

"Proposed  IB  Transferee"  has  the 
meaning  set  forth  in  Section  8.5(b)(i) 
hereof. 

"Proposed  New  Member"  has  the 
meaning  set  forth  in  Section  8.5(c) 
hereof. 

"Regulator}-  Senices  Agreement" 
means  the  Regulatory  Services 
Agreement  to  be  entered  into  between 
BSE  or  an  Affiliate  of  BSE  and  BOX.  or 
its  dulv  adopted  and  executed 
replacement  between  a  Regulatory 
Services  Provider  and  BOX.  as  in  effect 
from  time  to  time. 

"Regulator,-  Ser\ices  Provider"  shall 
initially  mean  BSE  or  an  Affiliate  of  BSE 
and  thereafter  the  provider  of  regulatory 
services  contemplated  by  the  Regulatory 
Services  Agreement. 

■■Related  Agreements"  means  the 
Technical  and  Operational  Services 
Agreement,  the  Regulatory  Services 
Agreement,  the  Bourse  License,  the  BSE 
License,  the  IB  License  and  any  other 
agreement  among  or  between  any  of  the 
Members  and  BOX,  or  to  which  the 
Members  or  BOX  are  otherwise  parties, 
in  all  cases  necessary  for  the  conduct  of 
the  business  of  BOX. 
■   ■SEC  means  the  United  States 
Securities  Exchange  Commission. 

"Senior  Executive"  has  the  meaning 
set  forth  in  Section  4.7  hereof. 

"System"  means  the  technology, 
know-how,  software,  equipment, 
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communication  lines  or  services, 
services  and  other  deliverables  or 
materials  of  any  kind  to  be  provided  by 
Bourse  (or  any  applicable  third  partv)  as 
may  be  necessary  or  desirable  for  the 
operation  of  the  BOX  Market. 

"Tax  Amount"  of  a  Member  for  a 
fiscal  year  or  other  period  shall  mean 
the  product  of  (a)  the  Member's  Tax 
Rate  for  such  fiscal  year  or  other  period, 
and  Cb)  the  Member's  Tax  Amount  Base 
for  such  fiscal  year  or  other  period,  and 
shall  be  reduced  by  (c)  any  United 
States  federal,  state  or  local  income  tax 
credits  allocated  to  the  Member  bv  BOX 
for  such  Fiscal  Year  or  other  period,  all 
as  estimated  in  good  faith  bv  the  Board. 
"Tax  Amount  Base"  of  a  Member  for 
a  fiscal  year  or  other  period  shall  mean 
the  taxable  income  (for  U.S.  federal 
income  tax  purposes)  allocated  to  the 
Member  by  BOX  for  such  fiscal  year  or 
other  period:  provided  that  such  taxable 
income  shall  be  computed  (i)  without 
regard  to  the  application  of  Code 
§  704(c)  with  respect  to  any  variation 
between  the  fair  market  value  and  tax 
basis  of  any  assets  at  the  time  such 
assets  were  contributed  to  BOX  and  (li) 
without  regard  to  any  taxable  income  or 
loss  recognized  by  a  Member  in 
connection  with  the  dissolution,  initial 
public  offering,  sale  of  substantiallv  all 
equity  or  assets  of  BOX  or  any  similar 
event. 

"Tax  Rate"  of  a  Member  for  a  fiscal 
year  or  other  period  shall  mean  the 
highest  effective  marginal  combined 
United  States  federal,  state  and  local 
income  fax  rate  applicable  during  such 
fiscal  year  to  business  entities  of  the 
same  type  as  the  Member  that  do 
business  exclusivelv  in  the 
Commonwealth  of  Massachusetts, 
giving  proper  effect  to  the  federal 
deduction  for  state  and  local  income 
taxes  and  taking  into  account  any 
special  tax  rates  (such  as  specialcapital 
gains  tax  rates)  applicable  to  any  portion 
or  portions  of  the  Member's  Tax 
Amount  Base. 

"Technical  and  Operational  Senices 
Agreement"  means  that  agreement  or 
agreements  to  be  entered  into  by  the 
Boiu-se  or  an  Affiliate  of  the  Bourse  and 
BOX,  or  its  or  their  duly  adopted  and 
executed  replacement  agreement  or 
agreements,  as  in  effect  from  time  to 
time  relating  to  the  System. 

"Total  Votes"  has  the  meaning  *t 
forth  in  Section  4.3. 

"Trading"  means  the  availability  of 
the  System  to  authorized  users  for 
entering.  modif\ing.  and  canceling 
orders  concerning  the  BOX  products. 

"Transferee"  has  the  meaning  set 
forth  in  Section  8.2  hereof. 

"Transfer  Notice"  has  the  meaning  set 
forth  in  Section  8.2(a)  hereof. 


"Transferring Membef  has  the 
meaning  set  forth  in  Section  8.2  hereof. 

"Treasury- Regulations  '  means  the 
regulations  promulgated  under  the 
Code,  as  amended  and  in  effect  from 
time  to  time. 

"Units"  shall  mean  the  units  of 
interest  in  the  ownership  and  profits 
and  losses  of  BOX  and  such  Member's 
right  to  receive  distributions  in  its 
capacity  as  a  Member. 

"Unpermitted  Deficit"  has  the 
meaning  set  forth  in  Section  10.3  hereof. 

1.2.  Other  Definitions 

The  words  "include,"  "includes,"  and 

"including"  where  used  in  this 
agreement  are  deemed  to  be  followed  by 
the  words  "without  limitation." 

Any  reference  to  "Dollars"  or  "S"  in 
this  Agreement  refers  to  U.S.  Dollars, 

Except  as  otherwise  provided  in  this 
Agreement  or  unless  the  context 
otherwise  clearly  requires,  (a)  terms 
used  in  this  Agreement  that  are  defined 
in  the  Act  will  have  the  meaning  set 
forth  in  the  Act;  (b)  all  references  in  this 
Agreement  to  one  gender  also  include, 
where  appropriate,  the  other  gender,  the 
singular  includes  the  plural  and  the 
plural  includes  the  singular;  and  (c) 
references  in  this  Agreement  to  the 
preamble.  Sections.  Schedules,  and 
Exhibits  shall  be  deemed  to  mean  the 
preamble  and  sections  of.  and  schedules 
and  exhibits  to,  this  Agreement. 

Article  2 — Organization 

2.1.  Formation  of  BOX.  Each  of  the 
Bourse,  BSE  and  IB  hereby  (a) 
authorizes  and  ratifies  the  formation  of 
BOX  as  a  limited  liability  company 
under  the  Act.  the  execution  of  the 
Certificate  and  the  filing  of  the 
Certificate  in  the  Office  of  the  Secretary 
of  State  of  the  State  of  Delaware  and  (b) 
agrees  that  the  rights,  duties  and 
liabilities  of  the  Members  shall  be  as 
provided  in  the  Act,  except  as  otherwise 
provided  herein.  The  name  of  BOX  shall 
be  Boston  Options  Exchange  Group 
LLC.  The  principal  place  of  business  of 
BOX  shall  be  located  at  100  Franklin 
Street.  Boston,  MA  02110.  The  Board 
may.  at  any  time,  change  the  name  or 
the  principal  place  of  business  of  BOX 
and  shall  give  notice  thereof  to  the 
Members. 

2.2.  Registered  Agent  and  Office.  The 
registered  agent  for  service  of  process  on 
BOX  in  the  State  of  Delaware  required 
to  be  maintained  by  §  18-104  of  the  Act 
shall  be  Corporation  Service  Company. 
2711  Centerville  Road,  Suite  400, 
Wilmington,  New  Castle  County, 
Delaware  19808  and  the  registered  office 
of  BOX  in  the  State  of  Delaware  shall  be 
c/o  Corporation  Service  Companv  at  the 
same  address.  The  Board  mav  at  anv 


time  change  the  registered  agent  of  BOX 
or  the  location  of  such  registered  office 
and  shall  give  notice  thereof  to  the 
Members. 

2.3.  Term  The  legal  existence  of  BOX 
shall  be  perpetual,  unless  BOX  is  sooner 
dissolved  as  a  result  of  an  event 
specified  in  the  Act  or  pursuant  to  a 
provision  of  this  Agreement 

2.4.  Interest  of  Members.  Property  of 
Company.  Units  held  by  a  Member  shall 
be  personal  property  for  all  purposes. 
All  real  and  other  propertv  owned  by 
BOX  shall  be  deemed  BO."K  property 
owned  by  BOX  as  an  entitv.  and  no' 
Member,  individually,  shall  own  any 
such  property.  The  name  and  mailing 
address  of  each  initial  Membt^r  and  the 
number  of  Units  held  by  each  and  the 
Percentage  Interest  represented  thereby 
shall  be  as  listed  on  Schedule  A 
attached  hereto.  The  Board  shall  be 
required  to  update  said  Schedule  A  from 
time  to  time  as  necessary'  to  accurately 
reflect  the  information  contained 
therein  upon  (i)  the  withdrawal  of  a 
Member,  (ii)  the  admission  of  a  new 
Member  or  (iii)  any  change  in  the 
number  of  Units  owned  by  a  Member. 

in  each  case  pursuant  to  the  terms  and 
conditions  specified  in  this  Agreement 
2.5.  The  Units. 

(a)  Except  as  otherwise  provided  in 
this  Agreement,  all  Units  are  identical  to 
each  other  and  accord  the  holders 
thereof  the  same  obligations,  rights  and 
privileges  as  are  accorded  to  each  other 
holder  thereof.  Except  as  otherwise 
provided  in  this  Agreement,  BOX  will 
not  subdivide  or  combine  any  Units,  or 
make  or  pay  any  distribution  on  any 
Units,  or  accord  any  other  pavment, 
benefit  or  preference  to  any  Units, 
except  by  extending  such  subdivision, 
combination,  distribution,  paN-ment. 
benefit  or  preference  equallv  to  all 
Units. 

(b)  Units  have  no  par  value.  To  the 
extent  that  any  Units  must  be  cancelled 
or  any  Units  shall  be  issued,  the  amount 
of  such  Units  shall  be  rounded  to  the 
nearest  whole  number,  to  the  extent 
feasible,  as  determined  bv  the  Board. 

2.6.  Intent.  It  is  the  intent  of  the 
Members  that  BOX  (a)  shall  always  be 
operated  in  a  manner  consistent  with  its 
treatment  as  a  partnership  for  United 
States  federal  income  tax  purposes  (and, 
to  the  extent  possible,  for  state  income 
tax  purposes  within  the  United  States), 
and  (b)  to  the  extent  not  inconsistent 
with  the  foregoing  clause  (a)  shall  not  be 
operated  or  treated  as  a  partnership  for 
purposes  of  §  303  of  the  Federal 
Bankruptcy  Code  (11  U.S.C.  §  303).     . 
Neither  BOX  nor  any  Member  shall  take 
any  action  inconsistent  with  the  express 
intent  of  the  parties  hereto  as  set  forth 
in  the  immediately  preceding  sentence. 
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Article  3— Purpose 

3.1.  Purpose.  The  purpose  of  BOX  is 
to  develop  an  electronic  market  for 
Trading  BOX  Products  and  to  engage  in 
all  related  activities  arising  therefrom  or 
relating  thereto  or  necessarv.  desirable, 
advi.sable,  convenient,  or  appropriate  in 
connection  therewith  as  the  Members 
mav  determine.  BOX  shall  not  engage  in 
any  other  business  or  activity  except  as 
approved  in  accordance  with  Section 
4.4(b)(ii)  hereof. 

3.2.  Roles  of  Founding  Members.  It  is 
the  intention  of  the  Bourse.  BSE.  IB  and 
BOX  that  the  Bourse.  BSE  and  IB  will 
initiallv  provide  the  following  products 
and  services  to  BOX: 

(a)  Pursuant  to  the  Regulatory 
Services  Agreement.  BSE  will  provide 
U.S.  Securities  and  Exchange 
Commission  approved  self-regulatory 
organization  {"SRO")  services  and 
status  as  the  regulatory  framework  for 
the  BOX  Market.  As  the  Regulatory 
Services  Provider.  BSE  will  have  the 
sole  regulatorv  responsibility  for  the 
activities  of  BOX  BSE  will  also  provide 
certain  administrative  services. 

(b)  [Business  confidential] 

(c)  [Business  confidential] 


Article  4 — Governance 

4.1.  Board  of  Directors. 

(a)  The  Members  shall  establish  a 
Board  of  Directors  of  BOX  (the  "Board" 
or  "Directors")  to  implement  this 
Agreement.  The  Board  shall  be 
comprised  of  from  six  (6)  to  thirteen  (13) 
Directors.  The  Board  will  manage  the 
development,  operations,  business  and 
affairs  of  BOX. 

(b)  IB.  Bourse  and  the  BSE  shall 
initiallv  be  entitled  to  designate  two  (2) 
Directors  each.  Thereafter,  if  IB,  Bourse 
or  BSE  maintains  a  Percentage  Interest 
of  [business  confidential]  or  greater,  it 
shall  have  the  right  to  designate  two  (2) 
Directors.  If  IB.  Bourse  or  BSE  m.aintains 
a  Percentage  Interest  of  from  [business 
confidential),  it  shall  have  the  right  to 
designate  one  (1)  Director.  Additionally, 
as  long  as  BOX  remains  a  facility  of  the 
BSE  pursuant  to  Section  3(a)(2)  of  the 
Exchange  Act  of  1934.  the  BSE  shall 
have  the  right  to  designate  one  (1) 
Director,  whether  or  not  the  BSE 
maintains  any  Percentage  Interest. 

(c)  Transferee  Members  [business 
confidential!  who  purchase  and  hold  a 
Percentage  Interest  of  [business 
confidential]  or  greater  shall  have  the 
right  to  designat'-  one  ( 1 )  Director  each. 

(d)  Each  Director  shall  serve  at  the 
pleasure  of  the  Member  which 
designated  such  Director  and  may  from 
time  to  time  be  replaced  by  such 
Member.  Any  such  replacement  must  be 
a  member  of  senior  management  or 


Board  of  Directors  of  the  designating 
party  or  an  Affiliate  of  such  designating 
party  or  of  its  principal  owner  or 
owners.  Each  Member  shall  notify  the 
other  Members  in  writing  of  any  person 
designated  by  it  to  serve  as  a  Director 
and  any  replacement  for  such  person 
promptlv  following  such  designation  or 
replacement.  A  Director  shall  be 
terminated  by  the  Board:  (i)  in  the  event 
such  Director  has  violated  any  provision 
of  this  Agreement,  or  (ii)  if  the  Board 
determines  that  such  action  is  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

(e)  Subject  to  the  provisions  of 
paragraph  (c)  above,  in  the  event  of  the 
addition  of  any  New  Members  or  the 
transfer  of  interest  from  a  Member  to  a 
Transferee  Member,  the  Board  shall 
determine  the  number  of  Board  seats,  if 
any.  to  be  held  by  the  New  or  Transferee 
Member  and  will  determine  the 
disposition  of  the  Board  seats  held  by 
any  Transferring  Member. 
[Business  confidential) 

4.2.  Authority  and  Duties  of  Board: 
Committees. 

(a)  Authority  and  Conduct.  The  Board 
shall  have  the  specific  authority 
delegated  to  it  pursuant  to  this 
Agreement.  Each  Director  agrees  to 
comply  v/ith  the  federal  securities  laws 
and  the  rules  and  regulations 
thereunder  and  to  cooperate  with  the 
U.S.  Securities  and  Exchange 
Commission  and  the  BSE  pursuant  to 
their  regulatory  authority  and  the 
provisions  of  this  Agreement. 
Furthermore,  each  Director  shall  take 
into  consideration  whether  his  or  her 
actions  as  a  Director  would  cause  BOX 
to  engage  in  conduct  that  fosters  and 
does  not  interfere  with  BOX's  ability  to 
prevent  fraudulent  and  manipulative 
"  acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

(b)  Duties  of  Board.  Without  limiting 
the  general  duties  and  authority  of  the 
Board  as  set  forth  in  this  Article  4.  the 
Board  shall  have  all  of  the  powers  of  the 
Board  of  Directors  of  a  corporation 
organized  under  the  General 
Corporation  Law  of  the  State  of 
Delaware,  as  from  time  to  time  in  effect 
(the  "DGCL").  including  the  power  and 
responsibility  to  manage  the  business  of 
BOX,  select,  and  evaluate  the 
performance  of,  the  Senior  Executive. 


and  establish  and  monitor  capital  and 
operating  budgets. 

(c)  Executive  Committee.  There  may 
be  an  executive  committee  of  the  Board 
consisting  of  at  least  one  or  more 
Directors  designated  by  each  of  IB,  BSE 
and  the  Bourse,  as  long  as  such  Person 
is  still  a  Member,  such  executive 
committee  to  be  formed  by  resolution 
passed  by  the  Board.  The  act  of  a 
majority  of  the  members  of  such 
committee  shall  be  the  act  of  the 
committee.  Said  committee  may  meet  at 
stated  times  or  on  notice  to  all  by  any 
of  their  own  number,  and.  subject  to 
Section  4.2(g)  below,  shall  have  and 
may  exercise  those  powers  of  the  Board 
in  the  management  of  the  business 
affairs  of  the  Company  as  are  provided 
by  this  Agreement.  Vacancies  in  the 
niembership  of  the  committee  shall  be 
filled  by  the  Board  in  accordance  with 
this  Section  4.2(c)  at  a  regular  meeting 
or  at  a  special  meeting  of  the  Board 
called  for  that  purpose. 

(d)  [deleted) 

(e)  Other  Committees.  The  Board  may 
also  designate  one  or  more  committees 
in  addition  to  the  executive  committee, 
by  resolution  or  resolutions  passed  by  a 
majority  of  the  whole  Board:  such 
committee  or  committees  shall  consist 
of  one  or  more  Directors  of  BOX.  and. 
subject  to  Section  4.2(g)  below,  to  the 
extent  provided  in  the  resolution  or 
resolutions  designating  them,  shall  have 
and  may  exercise  specific  powers  of  the 
Board  in  the  management  of  the 
business  and  affairs  of  BOX  to  the  extent 
permitted  by  this  Agreement.  Such 
committee  or  committees  shall  have 
such  name  or  names  as  may  be 
determined  from  time  to  time  by 
resolution  adopted  bv  the  Board. 

(f)  Powers  Denied  to  Committees. 
Committees  of  the  Board  shall  not,  in 
any  event,  have  any  power  or  authority 
to  transact  anv  Major  Action  or  an 
action  specifically  covered  by  Section 
4.4(c)  or  4.4(d). 

tg)  Substitute  Committee  Member: 
Minutes.  In  the  absence  or  on  the 
disqualification  of  a  member  of  a 
committee,  the  Member  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
he  or  they  constitute  a  quorum,  may 
unanimously  appoint,  in  accordance 

'  with  the  provisions  of  this  Section  4.2, 
another  individual  to  act  at  the  meeting 
in  the  place  of  such  absent  or 
disqualified  member.  All  committees 
shall  keep  regular  minutes  of  its 

•    proceedings  and  report  the  same  to  the 
Board  as  mav  be  required  by  the  Board. 
4.3  (a)  Meetings.  The  Board  will  meet 
as  often  as  the  members  thereof  deem 
necessarv.  but  not  less  frequently  than 
every  liiree  (3)  months.  Meetings  may  be 
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conducted  in  person  or  by  telephone  or 
in  any  other  manner  agreed  to  by  the 
Board.  Any  of  the  Members  may  call  a 
meeting  of  the  Board  upon  reasonable 
prior  written  notice.  No  notice  of  a 
meeting  shall  be  necessar\'  when  all 
members  of  the  Board  are  present.  In  the 
event  that  the  Board  consists  of  less 
than  eight  (8)  Directors,  the  attendance 
of  at  least  four  (4)  Directors  shall 
constitute  a  quorum  for  purposes  of  any 
meeting  of  the  Board.  In  the  event  that ' 
the  Board  consists  of  eight  (8)  or  more 
Directors,  the  attendance  of  at  least  a 
majority  of  all  the  Directors  shall 
constitute  a  quorum  for  purposes  of  any 
meeting  of  the  Board.  Except  as  may 
otherwise  be  provided  by  this 
Agreement,  each  of  the  Directors  will  be 
entitled  to  vote  on  any  action  to  be 
taken  by  the  Board,  except  that  the 
Senior  Executive  (if  a  Director)  shall  not 
be  entitled  to  vote  on  matters  relating  to 
his  or  her  powers,  compensation  or 
performance.  There  shall  be  a  total  of 
100  votes  (the  -Total  Votes")  available 
to  be  voted  on  any  action  to  be  taken  by 
the  Board.  Each  Director,  except  as 
limited  by  the  provisions  of  Section 
8.4(h),  below,  shall  be  entitled  to  vote 
that  percentage  of  the  Total  Votes  equal 
to  the  quotient  obtained  by  dividing  (i) 
the  quotient  of  (A)  the  number  of  Units 
held  by  the  Member  that  designated 
such  Director  (if  applicable,  rounded 
down  to  the  nearest  whole  Unit)  divided 
by  (B)  the  aggregate  number  of  Units 
held  by  all  Members  that  designated 
Directors  by  (ii)  the  number  of  Directors 
designated  by  such  Member.  All 
quorum  and  voting  requirements  shall 
be  adjusted  accordingly  for  the 
suspension  of  any  Member  made 
pursuant  to  Section  5.9,  8.4(g)  or  8.4(h). 
/my  Director  shall  be  entitled  to  vote 
the  votes  allocated  to  another  Director 
after  having  received  such  Director's 
proxy  in  writing.  Any  action  to  be  taken 
by  the  Board  shall  be  considered 
effective  only  if  approved  by  at  least  a 
majority  of  the  votes  entitled  to  be  voted 
on  such  action.  Meetings  of  the  Board 
may  be  attended  by  other 
representatives  of  the  Members  and 
other  persons  related  to  BOX  as  agreed 
to  from  time  to  time  by  the  Board.  The 
Board  will  set  up  procedures  relating  to 
the  recording  of  minutes  of  its  meetings. 
Actions  of  the  Board  may  also  be  taken 
without  a  meeting  by  written  consent  of 
the  Board. 

(b)  Voting  Trusts.  Members  are 
prohibited  from  entering  into  voting 
trust  agreements  with  respect  to  their 
Units. 

4.4.  Special  Voting  Requirements,  (a) 
Notwithstanding  the  provisions  of 
Section  4.3  regarding  voting 
requirements,  no  action  with  respect  to 


any  Major  Action  (as  defined  in 
paragraph  (b)  below),  shall  be  effective 
unless  (i)  at  all  times  whpn  IB,  BSE  and 
the  Bourse  are  the  only  Members  of 
BOX,  approved  by  unanimous  consent 
of  the  Board,  or  (ii)  at  all  times  when  IB. 
■  BSE  and  the  Bourse  are  not  the  only 
Members  of  BOX,  approved  by  a 
majority  of  the  Board  including  the 
affirmative  vote  of  all  of  the  votes  of 
Directors  designated  by  each  of  IB.  BSE 
and  the  Bourse,  in  each  case  acting  at  a 
meeting  or  by  unanimous  written 
consent  as  provided  in  Section  4.3.  In 
addition,  unless  unanimouslv  approved 
by  the  Board  as  provided  above,  none  of 
the  Members  on  behalf  of  BOX  shall 
enter  into  or  permit  BOX  to  enter  into 
any  Major  Action. 

fb)  For  purposes  of  this  Agreement, 
"Major  Action"  means  any  of  the 
following: 

(i)  Merger  or  consolidation  of  BOX 
with  any  other  entity  or  the  sale  by  BOX 
of  any  material  portion  of  its  assets; 
(ii)  Entr>'  by  BOX  into  any  line  of 
business  other  than  the  business 
described  in  Article  3; 

(iii)  Conversion  of  BOX  from  a 
Delaware  limited  liability  company  into 
any  other  type  of  entity; 

(iv)  Except  as  expressly  contemplated 
by  this  Agreement  and  the  Related 
Agreement,  entering  into  any  agreement, 
commitment,  or  transaction  with  the 
Bourse  or  any  of  its  Affiliates,  BSE  or 
any  of  its  Affiliates,  or  IB  or  any  of  its 
Affiliates  or  any  other  Member  or  any  of 
its  Affiliates  other  than  transactions  or 
agreements  upon  commercially 
reasonable  terms  that  are  no  less 
favorable  to  BOX  than  BOX  would 
obtain  in  a  comparable  transaction  or 
agreement  with  a  third  party: 

(v)  Taking  any  action  to  effect  the 
voluntary,  or  which  would  precipitate 
an  involuntarv-,  dissolution  or  winding- 
up  of  BOX; 

(vi)  Except  as  otherwise  provided  in 
the  Technical  and  Operational  Services 
Agreement,  operating  the  BOX  Market 
utilizing  any  other  software  system 
other  than  the  System; 

(vii)  Except  as  otherwise  provided  in 
the  Regulatory  Ser\'ices  Agreement, 
operating  the  BOX  Market  utilizing  any 
other  Regulatorv  Serv  ices  Provider  other 
than  BSE  or  an  Affiliate  of  BSE: 

(viii)  Entering  into  any  partnership, 
joint  venture  or  other  similar  joint 
business  undertaking; 

(ix)  Making  any  fundamental  change 
in  the  market  structure  of  BOX  from  that 
contemplated  by  the  Members  as  of  the 
date  hereof; 

(x)  Subject  to  Article  8,  the 
acquisition  of  any  Percentage  Interest  by 
any  Member  that  results  in  such 
Member,  alone  or  together  with  any 


Affiliate  of  such  Member,  newly  holding 
an  aggregate  Percentage  Interest  equal  to 
or  greater  than  twentv  percent  (20%); 

(xi)  [Business  confi"dential] 

(xii)  Altering  the  provisions  for  Board 
membership  for  IB.  BSE  or  Bourse, 
specified  in  Section  4.1(b):  or 

(xiii)  Purchasing  Units  pursuant  to 
Section  8.2. 

(c)  [Business  confidential] 

(d)  [Business  confidential] 

4.5  Officers  One  of  the  Bourse 
designees  to  die  Board  of  Directors  shall 
initially  be  the  Chairman  of  the  Board 
of  BOX  (the  "Initial  Chairman"),  subject 
to  the  approval  of  BSE  and  IB,  which 
approval  shall  not  be  unreasonably 
withheld.  The  Board  will  appoint  such 
other  officers  and  agents  of  BOX, 
including  a  Senior  Executive,  as  it  shall 
from  time  to  time  deem  necessar\-.  Such 
officers  and  agents  shall  have  such 
terms  of  employment,  shall  receive  such 
compensation  and  shall  exercise  such 
powers  and  perform  such  duties  as  the 
Board  shall  from  time  to  time 
determine 

4.6  Duties  of  the  Chairman  of  the 
Board.  The  Chairman  of  the  Board  shall 
preside  at  all  meetings  of  the  Members 
and  at  all  meetings  of  the  Board.  The 
Chairman  of  the  Board  shall  have  the 
general  powers  and  duties  of 
management  usually  vested  in  the  office 
of  Chairman  of  the  Board,  and  shall 
have  such  other  duties  and 
responsibilities  related  to  the 
development  of  BOX  as  the  Board  shall 
from  time  to  time  direct  The  Initial 
Chairman  of  the  Board  shall  be 
designated  by  the  Bourse  and  will  ser\'e 
until  the  commencement  of  Trading  on 
the  BOX  Market  and  thereafter  until  his 
or  her  successor  is  duly  elected  bv  the 
Board. 

4.7.  Duties  of  the  Senior  Executive. 
Subject  to  the  supervision  and  direction 
of  the  Board,  a  senior  executive  (referred 
to  herein  as  the  " Senior  Executive") 
shall  have  general  supervision,  direction 
and  control  of  the  business  and  the 
officers  of  BOX.  The  Senior  Executive 
shall  have  the  general  powers  and 
duties  of  management  usually  vested  in 
the  office  of  Chief  Executive  Officer,  and 
shall  have  such  other  duties  and 
responsibilities  related  to  BOX  as  the 
Board  shall  from  time  to  time  direct. 
The  Senior  Executive  shall  be 
responsible  for  advising  the  Board  on 
the  status  of  BOX  on  a  regular  basis  or 
more  frequently  as  requested  by  the 
Board. 

4.8.  .Vo  Management  by  Members 
Except  as  otherwise  expressly  provided 
herein  or  as  requested  by  the  Board,  no 
Member  shall  take  part  in  the  day-to-day 
management  or  operation  of  the 
business  and  affairs  of  BOX.  Except  and 
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only  to  the  extent  expressly  provided  for 
in  this  Agreement  and  the  Related 
Agreements  and  as  delegated  by  the 
Board  to  duly  appointed  officers  or 
agents  of  BOX.  no  Member  or  other 
Person  other  than  the  Board  shall  be  an 
agent  of  BOX  or  have  any  right,  power 
or  authority  to  transact  any  business  in 
the  name  of  BOX  or  to  act  for  or  on 
behalf  of  or  to  bind  BOX. 

4.9.  Reliance  by  Third  Parties.  Any 
Person  dealing  with  BOX  or  the  Board 
may  relv  upon  a  certificate  signed  by  the 
Chairman  of  the  Board,  or  such  other 
officer  of  BOX  designated  by  die  Board 
of  the  Companv.  as  to. 

(a)  The  irtent'ity  of  the  members  of  the 
Board,  anv  officer  or  agent  of  BOX  or 
any  Member  hereof; 

(b)  The  existence  or  non-existence  of 
any  fact  or  facts  which  constitute  a 
condition  precedent  to  acts  by  the  Board 
or  in  anv  other  manner  germane  to  the 
affairs  of  BOX: 

(c)  The  Persons  who  are  authorized  to 
execute  and  deliver  anv  agreement, 
instrument  or  document  of  or  on  behalf 
of  BOX:  or 

(d)  Any  act  or  failure  to  act  by  BOX 
or  any  other  matter  whatsoever 
involving  BOX  or  any  Member. 

Article  5 — Powers.  Duties,  and 
Restrictions  of  BOX  and  the  Members 


5.1.  Powers  of  BOX.  In  furtherance  of 
the  purposes  set  forth  in  Section  3,  and 
subject  to  the  provisions  of  Section  4. 
BOX,  acting  through  the  Board,  will 
possess  the  power  to  do  anything  not 
prohibited  by  the  Act.  by  other 
applicable  law.  or  by  this  Agreement, 
including  but  not  limited  to  the 
following  powers:  (i)  To  undertake  any 
of  the  activities  described  in  Section  3; 
(ii)  to  make,  perform,  and  enter  into  any 
contract,  commitment,  activity,  or 
agreement  relating  thereto:  (iii)  to  open, 
maintain,  and  close  bank  and  money 
market  accounts,  to  endorse,  for  deposit 
to  any  such  account  or  otherwise, 
checks  payable  or  belonging  to  BOX 
from  anv  other  Person,  and  to  draw 
checks  or  other  orders  for  the  payment 
of  money  on  any  such  account;  (iv)  to 
hold,  distribute,  and  exercise  all  rights 
(including  voting  rights),  powers,  and 
privileges  and  other  incidents  of 
ownership  with  respect  to  assets  of 
BOX;  (v)  to  borrow  funds,  issue 
evidences  of  indebtedness,  and 
refinance  any  such  indebtedness  in 
furtherance  of  any  or  all  of  the  purposes 
of  BOX,  to  guarantee  the  obligations  of 
others,  and  to  secure  any  such 
indebtedness  or  guarantee  by  mortgage, 
security  interest,  pledge,  or  other  lien  on 
any  property  or  other  assets  of  BOX,  (vi) 
to  employ  or  retain  such  agents, 
employees,  managers,  accountants, 


attorneys,  consultants  and  other  Persons 
necessary  or  appropriate  to  carry  out  the 
business  and  affairs  of  BOX,  and  to  pay 
such  fees,  expenses,  salaries,  wages  and 
other  compensation  to  such  Persons  as 
the  Board  shall  determine,  (vii)  to  bring, 
defend,  and  compromise  actions,  in  its 
own  name,  at  law  or  in  equity,  and  (viii) 
to  take  all  actions  and  do  all  things 
necessary  or  advisable  or  incident  to  the 
carrying  out  of  the  purposes  of  BOX,  so 
far  as  such  powers  and  privileges  are 
necessary  or  convenient  to  the  conduct, 
promotion,  or  attainment  of  BOX's 
business,  purpose,  or  activities. 

5.2.  Powers  of  Members.  Except  as 
otherwise  specifically  provided  by  this 
.A-greement  or  required  by  the  Act  or  by 
the  U.S.  Securities  and  Exchange 
Commission  pursuant  to  the  Securities 
Exchange  Act  of  1934,  no  Member  shall 
have  the  power  to  act  for  or  on  behalf 
of.  or  to  bind,  BOX,  and  unless 
otherwise  determined  by  the  Board,  all 
Members  shall  constitute  one  class  or 
group  of  members  of  BOX  for  all 
purposes  of  the  Act. 

5.3.  Member  Conduct.  Each  Member 
agrees  to  comply  with  the  federal 
securities  laws  and  the  rules  and 
regulations  thereunder;  to  cooperate 
with  the  U.S.  Securities  and  Exchange 
Commission  and  the  BSE  pursuant  to 
their  regulatory  authority  and  the 
provisions  of  this  Agreement;  and  to 
engage  in  conduct  that  fosters  and  does 
not  interfere  with  BOX's  ability  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  acd.  in  general,  to  protect 
investors  and  the  public  interest. 

5.4.  Member's  Compensation.  Except 
as  otherwise  specifically  provided  in 
this  Agreement  or  in  any  of  the  Related 
Agreements,  the  Members  shall  not  be 
entitled  to  any  compensation  for  their 
services  hereunder. 

5.5.  Withdrawal.  Except  as 
contemplated  by  Section  8,  no  Member 
shall  withdraw  from  BOX  unless  and 
until  such  Member's  required  Initial 
Capital  Contribution  has  been  satisfied 
or  specifically  assumed  by  another 
Person  and  such  Person  has  become  a 
Member, 

5.6.  Cessation  of  Status  as  a  Member. 
A  Member  will  cease  to  be  a  member  of 
BOX  upon  the  Bankruptcy  or  the 
involuntary  dissolution  of  such 
Member. 


5.7.  Claims  Against  or  By  Members. 
Except  as  set  forth  in  the  Related 
Agreements  or  required  by  the  U.S. 
Securities  and  Exchange  Commission 
pursuant  to  the  Securities  Exchange  Act 
of  1934,  as  amended,  any  and  all 
matters  relating  to  claims  (i)  by  BOX 
against  a  Member  or  a  former  Member 
or  any  Affiliate  of  a  Member  or  a  former 
Member  (collectively  the  "Member 
Entities'  ]  or  (ii)  by  a  Member  Entity 
against  BOX  shall  be  controlled  by  the 
Member  or  Members  that  are  not 
affiliated  with  such  Member  Entity.  No 
Director  shall  be  entitled  to  vote  on  (A) 
whether  to  initiate  a  claim  by  BOX 
against  the  Member  that  appointed  such 
Director  or  an  Affiliate  of  such  Member, 
(B)  any  matter  concerning  a  claim 
initiated  by  BOX  against  the  Member 
that  appointed  such  Director  or  a 
Member  Entity  affiliated  with  such 
Member,  or  (C)  any  matter  concerning  a 
claim  initiated  against  BOX  by  the 
Member  that  appointed  such  Director  or 
a  Member  Entity  affiliated  with  such 
Member.  Any  action  to  be  taken  by  the 
Board  with  respect  to  any  such  claim 
shall  be  considered  effective  only  if 
approved  by  at  least  a  majority  of  the 
Directors  that  are  not  affiliated  with 
such  Member  Entity. 

5.8.  Purchased  Services.  Except  as  set 
forth  in  the  Related  Agreements,  all 
products  and  services  to  be  obtained  by 
BOX  will  be  evaluated  by  BOX's 
management  with  a  view  to  best 
practices  and  all  such  products  and 
services  will  be  obtained  from  Members, 
their  Affiliates  or  third-parties  based 
upon  arms-length  negotiations, 
including  obtaining  quotes  for  such 
products  or  services  from  third-parties, 
as  appropriate.  Notwithstanding  the 
forgoing.  Members  and  their  Affiliates 
will  be  given  preference  over  third- 
parties  if  such  Members  or  Affiliates  are 
willing  and  able  to  provide  services  and 
terms  at  least  as  favorable  to  BOX  as 
those  offered  by  the  third  parties. 

5.9.  Suspension  of  Voting  Privileges 
and  Termination  of  Membership.  After 
appropriate  notice  and  opportunity  for 
hearing,  the  Board,  by  a  two-thirds  vote, 
including  the  affirmative  vote  of  the 
BSE  and  excluding  the  vote  of  such 
Member  subject  to  sanction,  may 
suspend  or  terminate  a  Member's  voting 
privileges  or  membership:  (i)  in  the 
event  such  Member  has  violated  any 
provision  of  this  Agreement,  or  (ii)  if  the 
Board  determines  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 

Section  6 — Initial  Operating  Budget 

The  Members  have  agreed  on  an 
initial  budget  (the  "Initial  Operating 
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Budget^')  for  the  estimated  costs  and 
expenses  anticipated  to  be  incurred 
from  initial  startup  activities,  document 
and  rule  preparation,  acquisition  of 
rights  to  software,  preparation  of 
modifications  to  same,  equipment 
acquisition,  other  .steps  relating  to 
preparation  for  the  commencement  of 
operations  through  the  point  at  which 
profitability  will  be  achieved.  Exhibit  2 
hereto  sets  forth  (i)  the  Initial  Operating 
Budget  and  (ii)  the  aggregate  anticipated 
capital  contributions  of  the  Members  {in 
kind  and  in  cash)  which  the  Members 
do  hereby  agree  to  make. 

Section  7 — Members:  Financing  BOX 

7A.  [Business  confidential) 

7.2.  [Business  confidential) 

7.3.  [Business  confidential] 

7.4.  [Business  confidential] 

7.5.  [Business  confidential] 

7.6.  Liability  of  the  Members  and 
Directors.  Except  as  otherwise  provided 
by  the  Act,  the  debts,  obligations  and 
liabilities  of  BOX.  whether  arising  in 
contract,  tort  or  otherwise,  will  be  solely 
the  debts,  obligations  and  liabilities  of 
BOX  and  not  that  of  any  Member  or 
Director. 

Article  8 — Transferability  of  Units 

8.1.  Restrictions  on  Transfer 

(a)  Except  for  (i)  transfers  among 
Members:  (ii)  transfers  by  IB  permitted 
under  Section  8.5  hereof;  or  (iii) 
transfers  to  Affiliates  of  a  Member, 
including  officers  of  a  Member  or  such 
Member's  Affiliates,  no  Member  shall 
have  the  right  to  dispose  of,  sell, 
alienate,  assign,  participate, 
subparticipate,  encumber,  or  otherwise 
transfer  all  or  any  portion  of  its  Units 
{other  than  assignments  by  operation  of 
law)  unless  prior  to  such  transfer  the 
transferee  is  approved  by  the  Board.  To 
be  eligible  for  such  Board  approval,  the 
proposed  transferee  must  (i)  be  of  high 
professional  and  financial  standing,  (ii) 
be  able  to  carr\'  out  their  duties  as  a 
Member  hereunder,  and  (iii)  be  under 
no  regulatory  or  governmental  bar  or 
disqualification.  Notwithstanding  the 
foregoing,  registration  as  a  broker-dealer 
or  self-regulator\'  organization  is  not 
required  to  be  eligible  for  such  Board 
approval. 

(b)  In  addition  to  the  foregoing 
requirements,  the  admission  of  a 
transferee  Member  shall  be  conditioned 
upon  the  transferee's  written  acceptance 
of  the  terms  and  provisions  of  this 
Agreement  and  its  written  assumption 
of  the  obligations  hereunder  of  its 
assignor.  \Vhether  or  not  a  transferee 
who  acquired  any  Units  has  accepted  in 
writing  the  terms  and  pro\'isions  of  this 
Agreement  and  assumed  in  writing  the 
obligations  hereunder  of  its  predecessor 


in  interest,  such  transferee  shall  be 
deemed,  by  the  acquisition  of  such 
Units,  to  have  agreed  to  be  subject  to 
and  bound  by  all  the  obligations  of  this 
Agreement  with  the  same  effect  and  to 
the  same  extent  as  any  predecessor  in 
interest  of  such  transferee. 

(c)  All  costs  incurred  by  BOX  in 
connection  with  the  admission  to  BOX 
of  a  substituted  Member  pursuant  to  this 
Article  8  shall  be  borne  by  the  transferor 
Member  (and  if  not  timely  paid,  bv  the 
substituted  Member),  including,  without 
limitation,  costs  of  any  necessary 
amendment  hereof,  filing  fees,  if  any, 
and  reasonable  attornevs'  fees. 

(d)  (Business  confidential] 
8.2.  [Business  confidential] 
8.3  [Business  confidential) 

8.4.  Additional  Restrictions.  Anything 
contained  in  the  foregoing  provisions  of 
this  Article  8  expressed  or  implied  to 
the  contrary  notwithstanding; 

(a)  In  no  event  shall  a  sale,  transfer, 
assignment,  exchange,  or  other 
disposition  of  any  Member's  Units  take 
place  if  such  sale,  transfer,  assignment, 
exchange,  or  other  disposition  is;  (i)  In 
the  opinion  of  tax  counsel  to  BOX, 
cause  a  termination  of  BOX  within  the 
meaning  of  Section  708  of  the  Code  or, 
(ii)  in  the  opinion  of  the  Board,  based 
on  advice  of  tax  counsel,  that  such 
transaction  could  cause  a  termination  of 
BOX'S  status  as  a  partnership  or  cause 
BOX  to  be  treated  as  a  publiclv  traded 
partnership  for  federal  income  tax 
purposes,  (iii)  prohibited  by  any  state, 
federal  or  provincial  securities  laws,  or 
(iv)  prohibited  by  this  Agreement. 

(bj  In  no  event  shall  all  or  anv  part  of 
a  Member's  Units  be  assigned  or 
transferred  to  a  minor  or  incompetent. 

(c)  The  Members  may,  in  addition  to 
any  other  requirement  that  the  Members 
may  impose,  require  as  a  condition  of 
any  sale,  transfer,  assignment,  exchange, 
or  other  disposition  of  any  Units  that 
the  transferor  furnish  to  BOX  an  opinion 
of  counsel  satisfactory  (both  as  to  such 
opinion  and  as  to  such  counsel)  to 
counsel  to  BOX  that  such  sale,  transfer, 
assignment,  exchange,  or  other 
disposition  complies  with  applicable 
federal  and  state  securities  laws. 

(d)  Any  sale,  transfer,  assignment, 
exchange,  or  other  disposition  in 
contravention  of  any  of  the  provisions  of 
this  Article  8  shall  be  void  and 
ineffectual  and  shall  not  bind  or  be 
recognized  by  BOX. 

(e)  Beginning  after  SEC  approval  of 
BOX,  BOX  shall  provide  the  U.S. 
Securities  and  Exchange  Commission 
with  written  notice  ten  (10)  days  prior 
to  the  Closing  Date  of  any  acquisition 
that  results  in  a  Member's  Percentage 
Interest,  alone  or  together  with  anv 
Affiliate  of  such  Member,  meeting  or 


crossing  the  threshold  level  of  5%  or  the 
successive  5%  Percentage  Interest  levels 
of  10%  and  15%. 

(f)  Beginning  after  SEC  approval  of 
BOX.  in  addition  to  the  notice 
requirement  in  subsection  (e).  the 
following  transfers  are  subject  to  the 
rule  filing  process  pursuant  to  Section 
19  of  the  Securities  Exchange  Act  of 
1934:  (i)  any  transfer  that  results  in  the 
acquisition  and  holding  by  anv  Member, 
alone  or  together  with  any  Affiliate  of 
such  Member,  of  an  aggregate 
Percentage  Interest  level  which  meets  or 
crosses  the  threshold  level  of  20%  or 
any  successive  5%  Percentage  Interest 
level  {i.e.  25%.  30%,  etc.):  (ii)  any 
transfer  that  results  in  a  reduction  of  the 
BSE's  aggregate  Percentage  Interest  to 
below  the  20%  threshold. 

(g)  For  purposes  of  this  subsection  (g); 
(i)  a  "controlling  interest"  shall  be 
defined  as  the  ownership  bv  anv  Person, 
alone  or  together  with  any  Affiliate  of 
such  Person,  of  a  25%  or  greater  interest 
in  a  Member,  and  (ii)  an  "Acquirer" 
shall  be  defined  as  a  Person  who,  alone 
or  together  with  any  Affiliate  of  such 
Person,  acquires  a  controlling  interest  in 
a  Member.  An  Acquirer  shall  be 
required  to  execute  an  amendment  to 
this  Agreement  upon  establishing  a 
controlling  interest  in  any  Member  who, 
alone  or  together  with  any  Affiliate  of 
such  Member,  holds  a  Percentage 
Interest  in  BOX  equal  to  or  greater  than 
20%.  In  such  amendment  the  Acquirer 
shall  agree  to  become  a  new  part],'  to  this 
Agreement  and  shall  agree  to  abide  by 
all  the  provisions  of  this  Agreement. 
Beginning  after  SEC  approval  of  this 
Agreement,  any  amendment  to  this 
Agreement  executed  pursuant  to  this 
subsection  (g)  is  subject  to  the  rule  filing 
process  pursuant  to  Section  19  of  the 
Securities  Exchange  Act  of  1934.  The 
rights  and  privileges  of  the  Member 
under  this  Agreement  shall  be 
suspended  until  such  time  as  the 
amendment  executed  pursuant  to  this 
subsection  (g)  has  become  effective 
pursuant  to  Section  19  of  the  Securities 
Exchange  Act  of  1934  or  the  Acquirer  no 
longer  holds  a  controlling  interest  in  the 
Member. 

(h)  In  the  event  that  a  Member,  or  any 
Affiliate  of  such  Member,  is  approved 
by  the  BSE  as  an  Options  Participant  on 
the  BOX  Market  pursuant  to  the  rules  of 
the  BSE.  and  such  Member  owns  more 
than  20%  of  the  Units,  alone  or  together 
with  any  Affiliate  of  such  Member, 
(Units  owned  in  excess  of  20%  being 
referred  to  as  "Excess  Units"),  the 
Member  shall  have  no  voting  rights  nor 
give  any  proxy  in  relation  to  a  vote  of 
the  Members  w'ith  respect  to  the  Excess 
Units  held  by  such  Member;  provided, 
how^ever,  that  whether  or  not  such 
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Member  otherwise  participates  in  a 
meeting  in  person  or  by  proxy,  such 
Member's  Excess  Units  shall  be  counted 
for  quorum  purposes  and  shall  be  voted 
bv  the  person  presiding  over  quorum 
and  vote  matters  in  the  same  proportion 
as  the  Units  held  by  the  other  Members 
are  voted  (including  any  abstentions 
from  voting). 

IB  shall  have  a  temporary  exemption, 
not  to  extend  past  January  1,  2014.  from 
the  voting  limitation  on  Excess  Units 
contained  in  this  subsection,  but  only 
with  respect  to  any  vote  regarding  any 
merger,  consolidation  or  dissolution  of 
BOX  or  any  sale  of  ail  or  substantially 
all  of  the  assets  of  BOX. 

8.5.  Continuation  of  LLC.  The 
liquidation,  dissolution,  bankruptcy, 
insolvency,  death,  or  incompetency  of 
any  Member  shall  not  terminate  the 
business  of  BOX  or  dissolve  BOX, 
which  shall  continue  to  be  conducted 
upon  the  terms  of  this  Agreement  by  the 
other  Members  and  by  the  personal 
representatives  and  successors  in 
interest  of  such  Member. 

8.6.  [Business  confidential] 

8.7.  New  Membership  Interests.  Upon 
the  issuance  of  any  new  Units  in  BOX 
or  the  valid  transfer  of  all  or  any  portion 
of  a  Member's  Units,  the  Board  shall 
amend  this  Agreement  and  Schedule  A 
hereto  so  as  to  specify  the  class  of  any 
new  Members,  the  rights  of  such  class 
and  its  or  their  Capital  Contributions 
and  make  such  further  adjustments  to 
Schedule  A  as  may  be  necessary  to 
reflect  the  admission  of  new  Members. 

8.8.  No  Retroactive  Effect.  No  new 
Members  shall  be  entitled  to  any 
retroactive  allocation  of  losses,  income 
or  expense  deductions  incurred  by  BOX. 
The  Board  may,  at  the  time  an 
additional  Member  is  admitted,  close 
the  Company  books  (as  though  BOX's 
Fiscal  Year  has  ended)  or  make  pro-rata 
allocations. of  loss,  income  and  expense 
deductions  to  an  additional  Member  for 
that  portion  of  the  BOX's  Fiscal  Year  in 
which  an  additional  Member  was 
admitted  in  accordance  with  the 
provisions  of  §  706(d)  of  the  Code. 

Article  9 — Distributions 

9.1.  Current  Distributions.  If  at  any 
time  and  from  time  to  time  the  Board 
determines  that  BOX  has  cash  that  is  not 
required  for  the  operations  of  BOX.  the 
payment  of  liabilities  or  expenses  of 
BOX.  or  the  setting  aside  of  reserves  to 
meet  the  anticipated  cash  needs  of  BOX 
{"Distributable  Cash"],  then: 

(a)  Within  10  days  after  the  end  of 
each  fiscal  quarter,  BOX  shall  make 
distributions  ("Tax  Distributions")  to 
the  Members  of  their  respective  Tax 
Amounts  for  such  fiscal  quarter  (or,  in 
the  event  that  Distributable  Cash  is  less 


than  the  total  of  all  such  Tax  Amounts, 
BOX  shall  distribute  the  Distributable 
Cash  in  proportion  to  such  Tax 
Amounts).  If  after  the  end  of  any  fiscal 
year  it  is  determined  that  a  Member's 
Tax  Amount  for  the  fiscal  year  exceeds 
the  sum  of  the  Tax  Distributions  made 
to  the  Member  hereunder  and  the 
distributions  made  to  such  member 
under  Section  9.1(b)  for  such  fiscal  year 
(any  such  excess,  a  "Shortfall 
Amount"),  then  BOX  shall,  on  or  before 
the  75th  day  of  the  next  fiscal  year, 
make  an  additional  Tax  Distribution  to 
the  members  of  their  respective 
Shortfall  Amounts  (or,  in  the  event  that 
Distributable  Cash  is  less  than  the  total 
of  all  such  Shortfall  Amounts,  BOX 
shall  distribute  the  Distributable  Cash  in 
proportion  to  such  Shortfall  Amounts). 
If  the  aggregate  Tax  Distributions  to  any 
Member  pursuant  to  this  subsection  for 
a  fiscal  year  exceed  the  Member's  Tax 
Amount  for  such  fiscal  year,  such  excess 
shall  be  deducted  from  the  Member's 
Tax  Amount  when  calculating  the  Tax 
Distributions  to  be  made  to  such 
Member  for  each  subsequent  fiscal  year 
until  the  excess  has  been  fully 
accounted  for.  All  Tax  Distributions  to 
a  Member  shall  be  treated  as  advances 
against  any  subsequent  distributions  to 
be  made  to  such  Member  under  Section 
9.1(b)  or  Section  11.2.  Subsequent 
distributions  made  to  the  Member 
pursuant  to  Sections  9.1(b)  and  11.2 
shall  be  adjusted  so  that  when 
aggregated  with  all  prior  distributions  to 
the  Member  pursuant  to  those 
provisions,  and  with  all  prior  Tax 
Distributions  to  the  Member,  the 
amount  distributed  shall  be  equal,  as 
nearly  as  possible,  to  the  aggregate 
amount  that  would  have  been 
distributable  to  such  member  pursuant 
to  Section  9.1(b)  and  Section  11.2  if  this 
Agreement  contained  no  provision  for 
Tax  Distributions. 

(b)  After  making  the  Tax  Distributions 
described  in  subsection  (a)  hereof,  the 
Board  may  distribute  all  or  any  portion 
of  remaining  Distributable  Cash  to  the 
Members  in  proportion  to  their 
Percentage  Interests,  unless  the 
distribution  is  a  liquidating  distribution, 
which  shall  be  made  in  the  manner  set 
out  in  Section  11.1(b). 

9.2.  Limitation.  BOX,  and  the  Board 
on  behalf  of  BOX,  shall  not  make  a 
distribution  to  any  Member  on  account 
of  its  interest  in  BOX  if  and  to  the  extent 
such  distribution  would  violate  the  Act 
or  other  applicable  law. 

9.3.  Withholdings  Treated  as 
Distributions.  Any  amount  that  BOX  is 
required  to  withhold  and  pay  over  to 
any  governmental  authority  on  behalf  of 
a  Member  shall  be  treated  as  a 
distribution  made  to  such  Member 


pursuant  to  Section  9.1(a),  9.1(b)  or 
11.2,  and  shall  be  deducted  from  the 
amounts  next  distributable  to  such 
Member  pursuant  to  any  of  those 
provisions  until  the  withholding  has 
been  fully  accounted  for.  To  the  extent 
that  such  an  amount  is  treated,  pursuant 
to  the  previous  sentence,  as  a 
distribution  under  Section  9.1(a),  it 
shall  also  be  treated  as  a  Tax 
Distribution,  with  the  consequences 
described  in  Section  9, 1(a). 

Article  10 — Allocations  of  Profits  and 
Losses 

10.1.  Allocations  of  Profits;  General. 
Except  as  provided  in  Sections  10.3 
through  10.9  belov,  all  net  profits  and 
credits  of  BOX  (for  both  accounting  and 
tax  purposes)  for  each  fiscal  year  shall 
be  allocated  to  the  Members  from  time 
to  time  (but  no  less  often  than  once 
annually  and  before  making  any 
distribution  to  the  Members)  first,  in 
proportion  to  any  prior  allocations  of 
losses  under  Section  10.2  not  previously 
taken  into  account  pursuant  to  this 
clause  first,  to  the  extent  of  such  losses, 
and  second,  in  proportion  to  their 
Percentage  Interest. 

10.2.  Allocations  of  Losses;  General. 
Except  as  provided  in  Sections  10.3 
through  10.9  below,  all  net  losses  of 
BOX  for  each  fiscal  year  (for  both 
accounting  and  tax  purposes),  and  all 
Nonrecourse  Deductions,  shall  be 
allocated  to  the  Members  from  time  to 
time  (but  no  less  often  than  once 
annually  and  before  making  any 
distribution  to  the  Members)  first,  in 
proportion  to  any  prior  allocations  of 
profits  under  Section  10.1  not 
previously  taken  into  account  pursuant 
to  this  clause  first,  to  the  extent  of  such 
profits,  second,  in  proportion  to  the 
Members'  Capital  Contributions,  to  the 
extent  thereof,  and  third,  in  proportion 
to  their  Percentage  Interest. 

10.3.  Limitation.  Notwithstanding 
anything  othfrwise  provided  in  Section 
10.2,  no  Member  will  be  allocated  any 
losses  not  attributable  to  Nonrecourse 
Debt  to  the  extent  such  allocation 
(without  regard  to  any  allocations  based 
on  Nonrecourse  Debt),  and  after  taking 
into  account  any  reductions  to  the 
Member's  Capital  Account  required  by 
Treasury  Regulations  §  1.704- 
l(b)(2)(i'i)(d)  (4),  (5),  or  (6)  results  in  a 
deficit  in  such  Member's  Capital 
Account  in  excess  of  such  Member's 
actual  or  deemed  obligation,  if  any.  to 
restore  deficits  on  the  dissolution  of 
BOX  (any  such  excess,  an  "Unpermitted 
Deficit").  Any  losses  not  allocable  to  a 
Member  under  this  sentence  shall  be 
allocated  to  the  other  Members.  In  the 
event  any  Member's  Capital  Account  is 
adjusted  (by  way  of  distribution. 


allocation  or  otherwise)  to  create  an 
Unpermitted  Deficit.  BOX  shall  allocate 
to  such  Member,  as  soon  as  possible 
thereafter,  items  of  income  or  gain 
sufficient  to  eliminate  the  Unpermitted 
Deficit, 

10.4.  Qualified  Income  Offset.  In  the 
event  any  Member  unexpectedly 
receives  adjustments,  allocations,  or 
distributions  described  in  Treasury' 
Regulations  §l,704-l(b)(2){ii)(d}  (4),  (5) 
or  (6),  items  of  income  and  gain  of  BOX 
shall  be  specially  allocated  to  such 
Member  in  an  amount  and  manner 
sufficient  to  eliminate  the  deficit 
balance  in  such  Member's  Capital 
Account  created  by  such  adjustments, 
allocations  or  distributions  as  promptly 
as  possible.  The  preceding  sentence  is 
intended  to  comply  withjhe  "qualified 
income  offset"  requirement  in  Treasur\- 
Regulations  §  1.704-l(b)(2)(ii){d].  and  ■ 
shall  be  interpreted  consistently 
therewith. 

10.5.  \'onrecourse  Debt  and 
Chargebacks.  If  at  the  end  of  any  fiscal 
year  of  BOX,  after  taking  into  account 
all  distributions  made  and  to  be  made 
in  respect  of  such  year  but  prior  to  any 
allocation  of  profits  and  losses  for  such 
year  except  the  allocations  required  hv 
Section  10.3.  any  Member  shall  have  a 
negative  Capital  Account  by  reason  (and 
to  the  extent)  of  allocations  of  items  of 
loss  or  deduction  attributable  in  whole 
or  part  to  Nonrecourse  Debt  secured  bv 
any  of  the  assets  of  BOX,  such  Member 
shall  be  allocated  (or  if  more  than  one 
Member  has  such  a  negative  Capital 
Account,  all  such  Members  shall  be 
allocated  ratably  among  them  in 
accordance  with  the  respective 
proportions  of  such  negative  balances  as 
are  attributable  to  such  deductions  or 
losses)  that  portion  of  any  items  of 
income  and  gain  for  such  year  as  may 
be  equal  to  the  amount  by  which  the 
negative  balance  of  such  Members 
Capital  Account  exceeds  the  sum  of  (A) 
such  Member's  allocable  share  of  the 
aggregate  Minimum  Gain  with  respect  to 
all  of  BOXs  assets  securing  such 
Nonrecourse  Debt  plus  (B)  such 
Member's  allocable  share  of  aggregate 
BOX  debt  which  is  not  Nonrecourse 
Debt,  such  allocable  share  to  be 
determined  in  accordance  with  the 
provisions  of  Section  752  of  the  Code 
and  the  Treasury  Regulations 
thereunder.  In  addition,  if  there  is  a  net 
decrease  in  BOXs  aggregate  Minimum 
Gain  with  respect  to  all  of  its  assets  for 

a  taxable  year,  each  Member  shall  be 
allocated  items  of  income  and  gain 
ratably  in  an  amount  equal  to  that 
Member's  share  of  such  net  decrease  in 
the  manner  and  to  the  extent  required 
by  Treasury-  Regulations  Section  1.704- 
2(f)  or  any  successor  regulation.  The 
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preceding  sentence  is  intended  to 
comply  with  the  minimum  gain 
chargeback  requirement  of  Treasury 
Regulations  §  1.704-2(f).  and  shallbe 
interpreted  and  applied  in  a  manner 
consistent  therewith. 

10.6.  Member  Nonrecourse 
Deductions.  Any  Member  Nonrecourse 
Deductions  for  any  fiscal  year  or  other 
period  shall  be  allocated  to  the  Member 
that  (in  its  capacity,  directly  or 
indirectly,  as  lender,  guarantor,  or 
otherwise)  bears  the  economic  risk  of 
loss  with  respect  to  the  loan  to  which 
such  Member  Nonrecourse  Deductions 
are  attributable  in  accordance  with 
Treasury  Regulations  §  1.704-2(1).  If, 
during  any  fiscal  year  or  other  period, 
there  is  a  net  decrease  in  Member 
Nonrecourse  Debt  Minimum  Gain,  that 
decrease  shall  be  charged  back  among 
the  Members  in  accordance  with 
Treasury  Regulations  §  1.704-2(i)(4). 
The  preceding  sentence  is  intended  to 
comply  with  the  partner  nonrecourse 
debt  minimum  gain  chargeback 
requirement  of  Treasur\  Regulations 

§  1.704-2(i)(4).  and  shall  be  interpreted 
and  applied  in  a  manner  consistent 
herewith. 

10.7.  Calculation  of  Profits  and 
Losses.  For  all  purposes  hereof.  BOX's 
profits  and  losses  shall  be  determined 
by  taking  into  account  all  of  BOXs 
items  of  income  and  gain  (including 
items  not  subject  to  federal  income  tax) 
and  all  items  of  loss,  expense,  and 
deduction,  in  each  case  determined 
under  federal  income  tax  principles. 

10.8.  Section  704(c)  and  Capital 
Account  Revaluation  Allocations.  The 
Members  agree  that  to  the  fullest  extent 
possible  with  respect  to  the  allocation  of 
depreciation  and  gain  for  U.S.  federal 
income  tax  purposes,  Section  704(c)  of 
the  Code  shall  apply  with  respect  to 
non-cash  property  contributed  to  BOX 
by  any  Member.  For  purposes  hereof, 
any  allocation  of  income,  loss,  gain  or 
any  item  thereof  to  a  Member  pursuant 
to  Section  704(c)  pf  the  Code  shall  affect 
only  its  tax  basis  in  its  Percentage 
Interest  and  shall  not  affect  its  Capital 
Account.  In  addition  to  the  foregoing,  if 
BOX  assets  are  reflected  in  the  Capital 
Accounts  of  the  Members  at  a  book 
value  that  differs  from  the  adjusted  tax 
basis  of  the  assets  (e.g..  because  of  a 
revaluation  of  the  Members'  Capital 
Accounts  under  Treasurv'Regulations 

§  1.704-l(b)(2)(iv)(f)).  allocations  of 
depreciation,  amortization,  income,  gain 
or  loss  with  respect  to  such  property 
shall  be  made  among  the  Members  in  a 
manner  consistent  with  the  principles  of 
Section  704(c)  of  the  Code  and  this 
Section  10.8. 

10.9.  Offset  of  Regulatory  Allocations. 
The  allocations  required  by  Sections 


10.3  through  10.6  and  Section  10.8  are 
intended  to  comply  with  certain 
requirements  of  the  Treasury 
Regulations.  The  Board  may,  in  its 
discretion  and  to  the  extent  not 
inconsistent  with  Section  704  of  the 
Code,  offset  any  or  all  such  regulator\' 
allocations  either  with  other  regulator\- 
allocations  or  with  special  allocations  of 
income,  gain,  loss  or  deductions 
pursuant  to  this  section  in  whatever 
manner  it  determines  appropriate  so 
that,  after  such  offsetting  allocations  are 
made,  each  Members  Capital  Account 
balance  is.  to  the  extent  possible,  equal 
to  the  Capital  Account  balance  such 
Member  would  have  had  if  the 
regulator}-  allocations  were  not  part  of 
this  Agreement. 

10.10.  Terminating  and  Special 
Allocations.  Notwithstanding  the 
foregoing  allocation  provisions,  any 
profits  or  losses  resulting  from  a 
liquidation,  merger  or  consolidation  of 
BOX,  the  sale  of  substantially  all  the 
assets  of  BOX  in  one  or  a  series  of 
related  transactions,  or  any  similar 
event  (and.  if  necessary,  specific  items 
of  gross  income,  gain,  loss,  or  deduction 
incurred  by  BOX  in  the  fiscal  year  of 
such  transaction(s))  shall  be  allocated 
among  the  Members  so  that  after  such 
allocations  and  the  allocations  required 
by  Section  11.3,  and  immediately  before 
the  making  of  any  liquidating 
distributions  to  the  Members  under 
Section  11.2,  the  Members'  Capital 
Accounts  equal,  as  nearly  as  possible, 
the  amounts  of  the  respective 
distributions  to  which  they  are  entitled 
under  Section  11.2. 

Article  11— Dissolution  and  Winding  Up 

11.1.  (a)  BOX  shall  be  dissolved  and 
its  affairs  shall  be  wound  up  upon: 

(i)  The  election  to  dissolve  BOX  made 
by  the  Board  pursuant  to  Section 
4.4(b)(vJ;  OT 

(ii)  The  entr\'  of  a  decree  of  judicial 
dissolution  under  §  18-802  of  the  Act; 
or 

(iii)  The  resignation,  expulsion. 
Bankruptcy  or  dissolution  of  a  member, 
or  the  occurrence  of  any  other  event 
which  terminates  the  continued 
membership  of  a  Member  in  BOX. 
unless  the  business  of  BOX  is  continued 
by  the  consent  of  remaining  Members 
holding  a  majority  of  the  issued  and 
outstanding  Units  given  within  ninety 
(90)  days  following  the  occurrence  of 
any  such  event;  or 

(iv)  The  occurrence  of  any  other  event 
that  causes  the  dissolution  of  a  limited 
liability  company  under  the  Act. 

The  legal  representatives,  if  any,  of 
any  Member  shall  succeed  as  assignee  to 
such  Member's  interest  in  BOX  upon 
the  Bankruptcy,  insolvency  or 
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dissolution  of  such  Member,  but  shall 
be  admitted  as  a  substitute  Member  only 
with  the  written  consent  of  the  Board 
(such  consent  to  be  in  the  Board's  sole 
discretion);  unless  and  until  such 
consent  is  given,  any  Percentage  Interest 
in  BOX  held  by  such  legal 
representatives  of  a  Member  shall  not  be 
included  in  calculating  the  Percentage 
Interests  of  the  Members  required  to 
take  any  action  under  this  Agreement. 

(b)  Upon  dissolution  of  BOX,  the 
business  of  BOX  shall  continue  for  the 
sole  purpose  of  winding  up  its  affairs. 
The  winding  up  process  shall  be  carried 
out  by  all  of  the  Members  unless  the 
dissolution  is  caused  by  an  event  of 
withdrawal  by  the  sole  remaining 
Member,  in  which  case  a  liquidating 
trustee  may  be  appointed  for  BOX  by 
vote  of  a  majority  in  Percentage  Interest 
of  the  Members  (the  Members  or  such 
liquidating  trustee  is  referred  to  herein 
as  the  "Liquidator").  In  winding  up 
BOX'S  affairs,  every  effort  shall  then  be 
made  to  dispose  of  the  assets  of  BOX  in 
an  orderly  manner,  having  regard  to  the 
liquidity,  divisibility  and  marketability 
of  BOX'S  assets.  If  the  Liquidator 
determines  that  it  would  be  imprudent 
to  dispose  of  anv  non-cash  assets  of 
BOX,  such  assets  may  be  distributed  in 
kind  to  the  Members,  in  lieu  of  cash, 
proportionately  to  their  rights  to  receive 
cash  distributions  hereunder;  provided, 
that  the  Liquidator  shall  in  its  sole 
discretion  determine  the  relative  shares 
of  the  Members  of  each  kind  of  those 
assets  that  are  to  be  distributed  in  kind. 
The  Liquidator  shall  not  be  entitled  to 
be  paid  by  BOX  any  fee  for  services 
rendered  in  connec;tion  with  the 
liquidation  of  BOX.  but  the  Liquidator 
(whether  one  or  more  Members  or  a 
liquidating  trustee)  shall  be  reimbursed 
by  BOX  for  all  third-party  costs  and 
expenses  incurred  by  it  in  connection 
therewith  and  shall  be  indemnified  by 
BOX  with  respect  to  any  action  brought 
against  it  in  connection  therewith  by 
applying,  mutatis  mutandis,  the 
provisions  of  Article  14. 

1 L2.  Application  and  Distribution  of 
Assets. 

(a)  [Business  confidential] 

(b)  [Business  confidential] 

(c)  Resen-e.  A  reasonable  reserve  for 
contingent,  conditional  and  unmatured 
liabilities  in  connection  with  the 
winding  up  of  the  business  of  BOX  shall 
be  retained  by  BOX  until  such  winding 
up  is  completed  or  such  reserve  is 
otherwise  deemed  no  longer  necessary 
by  the  Liquidator. 

11.3.  Capital  Account  Adjustments. 
For  purposes  of  determining  a  Member's 
Capital  Account,  if,  on  liquidation  and 
dissolution,  some  or  all  of  the  assets  of 
BOX  are  distributed  in  kind,  BOX 


profits  (or  losses)  shall  be  increased  by 
the  profits  (or  losses)  that  would  have 
been  realized  had  such  assets  been  sold 
for  their  fair  market  value  on  the  date 
of  dissolution  of  BOX,  as  determined  by 
the  Liquidator.  Such  increase  (i)  shall  be 
allocated  to  the  Members  in  accordance 
with  Article  10  hereof  and  (ii)  shall 
increase  (ordecrease)  the  Members' 
Capital  Account  balances  accordingly,  it 
being  the  general  intent  that  the 
adjustments  contemplated  by  this 
subsection  shall  have  the  effect,  as 
nearly  as  possible,  of  causing  the 
Members'  Capital  Account  balances  to 
be  in  proportion  to  their  Percentage 
Interests. 

11.4.  Termination  of  the  LLC. 

Subject  to  Section  19.1  of  this 
Agreement,  the  separate  legal  existence 
of  BOX  shall  terminate  when  all  assets 
of  BOX,  after  payment  of  or  due 
provision  for  all  debts,  liabilities  and 
obligations  of  BOX,  shall  have  been 
distributed  to  the  Members  in  the 
manner  provided  for  in  this  Article  11, 
and  a  Certificate  of  Cancellation  shall 
have  been  filed  in  the  manner  required 
by  Section  18-203  of  the  Act. 

Article  12 — Books,  Records  and 
Accounting 

12.1.  Books  of  Account.  The  Board 
shall  cause  to  be  entered  in  appropriate 
books,  kept  at  BOX's  principal  place  of 
business,  all  transactions  of  or  relating 
to  BOX.  Each  Member  shall  have  access 
to  and  the  right,  at  such  Member's  sole 
cost  and  expense,  to  inspect  and  copy 
such  books  and  all  other  BOX  records 
during  normal  business  hours;  provided 
that  the  inspecting  Member  shall  be 
responsible  for  any  out-of-pocket  costs 
or  expenses  incurred  by  BOX  in  making 
such  books  and  records  available  for 
inspection.  Notwithstanding  the 
foregoing,  the  books  and  records  of  BOX 
shall  be  subject  at  all  times  to  inspection 
and  copying  by  the  Regulatory  Services 
Provider  and  the  SEC  at  no  additional 
cost  to  the  Regulatory  Services  Provider 
or  the  SEC.  The  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  BOX  shall  be  deemed  to 
be  the  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  the 
Regulatory  Services  Provider  and  its 
Affiliates  for  the  purpose  of  and  subject 
to  oversight  pursuant  to  the  Securities 
Exchange  Act  Of  1934.  as  amended./The 
Board  shall  not  have  the  right  to  keep 
confidential  from  the  Members  any 
information  that  the  Board  would 
otherwise  be  permitted  to  keep 
confidential  pursuant  to  §  18-305(c)  of 
the  Act. 

12.2.  Deposits  of  Funds.  All  funds  of 
BOX  shall  be  deposited  in  its  name  in 
such  checking,  money  market,  or  other 


account  or  accounts  as  the  Board  may 
from  time  to  time  designate; 
withdrawals  shall  be  made  therefrom  on 
such  signature  or  signatures  as  the 
Board  shall  determine. 

12.3.  Fiscal  Year.  The  fiscal  year  of 
BOX  shall  be  the  calendar  year  (the 
"Fiscal  Year"}. 

12.4.  Financial  Statements;  Reports  to 
Members.  BOX,  at  its  cost  and  expense, 
shall  prepare  and  furnish  to  each  of  the 
Members,  within  ninety  (90)  days  after 
the  close  of  each  taxable  year,  financial 
statements  of  BOX.  and  all  other 
information  necessary  to  enable  such 
Member  to  prepare  its  tax  returns, 
including  without  limitation  a  statement 
showing  the  balance  in  such  Member's 
Capital  Account. 

12.5.  Tax  Elections.  The  Members 
may.  by  unanimous  agreement  and  in 
their  absolute  discretion,  make  all  tax 
elections  (including,  but  not  limited  to, 
elections  relating  to  depreciation  and 
elections  pursuant  to  Section  754  of  the 
Code)  as  they  deem  appropriate. 
Notwithstanding  anything  contained  in 
Article  10  of  this  Agreement,  any 
adjustments  made  pursuant  to  Section 
754  of  the  Code  shall  affect  only  the 
successor  in  interest  to  the  transferring 
Member.  Each  Member  will  furnish 
BOX  with  all  information  necessary  to 
give  effect  to  any  such  election  and  will 
pay  the  costs  of  any  election  applicable 
as  to  it. 

12.6.  Tax  Matters  Member.  BSE  shall 
be  the  tax  matters  Member  of  BOX  for 
purposes  of  the  Code,  and  shall  be 
entitled  to  take  such  actions  on  behalf 
of  BOX  in  any  and  all  proceedings  with 
the  Internal  Revenue  Service  as  it.  in  its 
absolute  discretion,  deems  appropriate 
without  regard  to  whether  such  actions 
result  in  a  settlement  of  tax  matters 
favorable  to  some  Members  and  adverse 
to  other  Members.  Notwithstanding  the 
foregoing,  BSE  shall  (a)  promptly 
deliver  to  the  Bourse  and  IB  copies  of 
any  notices,  letters  or  other  documents 
received  by  BSE  as  the  tax  matters 
Member  of  BOX,  (b)  keep  the  Bour.se 
and  IB  informed  with  respect  to  all 
matters  involving  BSE  as  the  tax  matters 
Member  of  BOX,  and  (c)  consult  with 
the  Bourse  and  IB  and  obtain  the 
approval  of  the  Bourse  and  IB  prior  to 
taking  any  actions  as  tax  matters  - 
Member  of  BOX.  The  tax  matters 
Member  shall  not  be  entitled  to  be  paid 
by  BOX  any  fee  for  services  rendered  in 
connection  with  any  tax  proceeding,  but 
shall  be  reimbursed  by  BOX  for  all 
third-party  costs  and  expenses  incurred 
by  it  in  connection  with  any  such 
proceeding  and  shall  be  indemnified  by 
BOX  with  respect  to  any  action  brought 
against  it  in  connection  with  the 
settlement  of  any  such  proceeding  by 


Federal  Register/ Vol.  68.  No.  205/ Thursday.  October  23. 


1003  I  Notices 


60741 


applying,  mutatis  mutandis,  the 
provisions  of  Article  14. 

Article  13 — Arbitration 

13.1.  (a)  All  disputes,  claims,  or 
controversies  between  Members  or 
between  BOX  and  any  Member(s) 
arising  under  or  in  any  way  relating  to 
this  Agreement  shall  be  (x)  settled  by 
arbitration  before  a  panel  of  three 
neutral  arbitrators  (the  "Neutral 
Arbitrators")  appointed  in  accordance 
with  the  Commercial  Arbitration  Rules 
of  the  American  Arbitration 
Association,  each  having  experience 
with  and  knowledge  of  the  general  field 
related  to  the  dispute,  claim  or 
controversy  (with  at  least  one  being  an 
attorney),  and  (y)  administered  by  the 
American  Arbitration  Association  in 
accordance  with  its  Commercial 
Arbitration  Rules  as  in  effect  at  the  lime 
a  request  for  arbitration  is  made.  For  the 
purposes  of  this  Section  13.1.  the 
following  persons  shall  be  deemed  not 
to  be  a  Neutral  Arbitrator  (i)  a  director, 
officer,  employee,  agent,  partner  or 
shareholder  of  any  party  to  the  dispute 
or  BOX,  (ii)  a  consultant  to  BOX  or  any 
party  to  the  dispute,  (iii)  a  person  with 
a  direct  or  indirect  financial  interest  in 
any  contract  with  any  partv  to  the 
dispute,  (iv)  a  director,  officer  or  key 
employee  of  a  company  at  a  time  when 
such  company  was  party  to  a  contract 
with  any  party  to  the  dispute,  or  (vj  a 
relative  of  any  person  referred  to  in 
clauses  (i),  (ii),  (iii)  or  (iv)  above. 
Arbitration  may  be  commenced  at  any 
time  by  any  party  to  the  dispute  giving 
written  notice  to  the  other  party  or 
parties  to  the  dispute  that  such  dispute 
has  been  referred  to  arbitration  under 
this  Section  13.1.  Any  determination  or 
award  rendered  by  the  Neutral 
Arbitrators  shall  be  conclusive  and 
binding  upon  the  parties  to  such  dispute 
and  judgment  on  the  award  rendered  by 
the  Neutral  Arbitrators  may  be  entered 
and  enforced  in  any  court  having 
jurisdiction  thereof;  provided,  however, 
that  any  such  determination  or  award 
shall  be  accompanied  by  a  reasoned 
award  of  the  Neutral  Arbitrators  giving 
the  reasons  for  the  determination  or 
award.  The  parties  hereby  consent  to  the 
non-exclusive  jurisdiction  of  the  courts 
of  the  Commonwealth  of  Massachusetts 
or  to  any  federal  court  located  within 
the  Commonwealth  of  Massachusetts  for 
any  action  (i)  to  compel  arbitration,  (ii) 
to  enforce  the  award  of  the  Neutral 
Arbitrators  or  (iii)  prior  to  the 
appointment  and  confirmation  of  the 
Neutral  Arbitrators,  for  temporarv, 
interim  or  provisional  equitable 
remedies,  and  to  service  of  process  in 
any  such  action  by  registered  mail, 
return  receipt  requested,  or  by  any  other 


means  provided  by  law.  Any 
provisional  or  equitable  remedv  which 
would  be  available  from  a  court  of  law 
shall  be  available  from  the  arbitrators  to 
the  parties.  In  making  any 
determination  or  award,  the  Neutral 
Arbitrators  shall  be  authorized  to  award 
interest  on  any  amount  awarded.  This 
provision  for  arbitration  shall  be 
specifically  enforceable  bv  the  parties  to 
the  disputes  and  the  determination  or 
award  of  the  .Neutral  Arbitrators  in 
accordance  herewith  shall  be  final  and 
binding  and  there  shall  be  no  right  of 
appeal  therefrom.  Each  of  the  parties  to 
the  dispute  shall  pay  its  own  expenses 
of  arbitration  and  the  expenses  of  the 
Neutral  Arbitrators  shall  be  equallv 
shared:  provided,  however,  that  if  in  the 
opinion  of  the  Neutral  Arbitrators  any 
claim  was  frivolous  or  in  bad  faith,  the 
Neutral  Arbitrators  may  assess,  as  part 
of  the  determination  or  award,  all  or  any 
part  of  the  arbitration  expenses  of  the 
other  party  or  parties  (including 
reasonable  attorneys'  fees)  and  of  the 
Neutral  Arbitrators  against  any  party  so 
acting  in  bad  faith  or  raising  such 
frivolous  claim. 

(b)  The  place  of  arbitration  shall  be 
Boston.  Massachusetts  and  the  language 
of  the  arbitral  proceedings  shall  be 
English. 

Article  14 — Exculpation  and 
In  demnifica  tion 

14.1.  Members  Generally.  Except  as 
set  forth  in  the  second  sentence  of  this 
Section  14.1,  no  Member  nor  anv  of  its 
shareholders,  directors,  employees. 
Advisors  or  other  agents,  nor  any 
Directors,  officers,  agents.  Advisors  or 
employees  of  BOX  (collectively,  the 
"Indemnitees"],  shall  have  anv  liabilitv 
to  BOX,  to  any  other  Member,  or  to  any 
third  party  for  any  loss  suffered  bv  BOX. 
such  other  Member  or  such  third  partv 
that  arises  out  of  any  action  or  inaction 
of  such  Member  (or  any  other 
Indemnitee),  (a)  with  respect  to  its 
activities  under  this  Agreement  or  the 
Related  Agreements,  unless  otherwise 
specified  in  the  Technical  and 
Operational  Ser\-ices  Agreement  or  the 
Regulatory  Ser\'ices  Agreement  or  (b) 
otherwise  in  its  capacity  as  a  Member, 
if  such  Member  or  such  other 
Indemnitee,  in  good  faith,  determined 
that  such  course  of  conduct  was  in  the 
best  interests  of  BOX  and  such  course  of 
conduct  did  not  constitute  gross 
negligence  or  willful  misconduct  of 
such  Member  (or  other  Indemnitees)  or 
a  material  breach  by  such  Member  of 
this  Agreement.  To  the  fullest  extent 
permitted  by  law.  each  Memoer  (and 
such  other  Indemnitees)  shall  be 
indemnified  by  BOX  against  anv  losses, 
judgments,  liabilities,  expenses 


(including,  without  limitation, 
reasonable  attornevs'  fees  and  court 
costs)  and  amounts  paid  in  settlement  of 
any  claims  sustained  by  it  in  connection 
with  BOX.  provided  that  the  same  were 
not  the  result  of  gross  negligence  or 
willful  misconduct  of  such  Member  (or 
such  other  Indemnitee)  or  a  breach  by 
such  Member  of  this  Agreement  or  anv 
Related  Agreement.  ,\nv  Person 
claiming  reimbursement  of  expenses 
under  this  Article  14  shall  be  paid 
amounts  to  which  he  or  it  would  be 
entitled  hereunder  as  such  expenses  are 
incurred  upon  presentation  of 
appropriate  documentation  to  BOX, 
subject  to  providing  a  written 
undertaking  to  repay  any  such  amounts 
to  which  such  Person  ultimately  turns 
out  not  to  be  entitled  under  the 
standards  herein  set  forth.  The 
indemnification  and  advancement  of 
expenses  provided  by  this  .Article  shall 
continue  as  to  an  Indemnitee  who  has 
ceased  to  be  a  Member  (or  otherwise  an 
Indemnitee),  and  shall  inure  to  the 
benefit  of  the  heirs,  executors, 
administrators,  and  successors  of  such 
Member  (and  the  other  Indemnitees). 
Any  indemnification  pursuant  to  this 
Section  14.1  shall  be  solely  out  of  the 
assets  of  BOX  and  shall  not  be  a 
personal  obligation  of  any  Member. 

14.2.  Duties  of  Indemnitee  To  the 
extent  that,  at  law  or  in  equitv,  an 
Indemnitee  has  duties  (including 
fiduciar.'  duties)  and  liabilities  relating 
thereto  to  BOX  or  to  the  Members,  the 
Members  and  any  other  Indemnitee 
acting  in  connection  with  BO.X's 
business  or  affairs  shall  not  be  liable  to 
BOX  or  to  any  Member  for  its  good  faith 
reliance  on  the  provisions  of  this 
Agreement  and  any  Related  Agreement. 
The  provisions  of  this  .•\greement  and 
any  Related  .Agreement,  to  the  extent 
that  they  restrict  the  duties  and 
liabilities  of  an  Indemnitee  otherwise 
existing  at  law  or  in  equity,  are  agreed 
by  the  Members  to  replace  such  other 
duties  and  liabilities  of  such 
Indemnitee 

14.3.  BOX  Market  Participant     ' 
Indemnity  The  rules  and  regulations  of 
BOX  shall  contain  procedures  whereby 
BOX  shall  require  all  BOX  Market 
participants  to  execute  an  agreement 
before  becoming  participants  in  the 
BOX  Market  concerning  such  Person  "s 
participation  in  the  BOX  Market,  which 
agreement  shall  include,  among  other 
things,  the  agreement  of  such  Person  to 
waive  liability  of  BOX.  its  Members  and 
their  respective  Affiliates  with  respect 
to  such  Person's  participation  in  the 
BOX  Market. 
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Article  15 — Maintenance  of  Separate 
Business 

BOX  shall  at  all  times  (a)  to  the  extent 
that  any  of  BOX's  offices  are  located  in 
the  offices  of  an  Affiliate,  pay  fair 
market  rent  for  its  office  space  located 
therein,  (b)  maintain  BOX's  books, 
financial  statements,  accounting  records 
and  other  partnership  documents  and 
records  separate  from  those  of  any 
Affiliate  or  any  other  Person,  (c)  not 
commingle  BOX's  assets  with  those  of 
any  Affiliate  or  any  other  Person,  (d) 
maintain  BOX's  books  of  account,  bank 
accounts  and  payroll  separate  from 
those  of  any  Affiliate,  (e)  act  solely  in  its 
name  and  through  its  own  authorized 
agents,  and  in  all  respects  hold  itself  out 
as  a  legal  entity  separate  and  distinct 
from  any  other  Person,  (f)  make 
investments  directly  or  by  brokers 
engaged  and  paid  by  BOX  or  its  agents 
(provided  that  if  any  agent  is  an  Affiliate 
of  BOX  it  shall  be  compensated  at  a  fair 
market  rate  for  its  services),  (g)  manage 
BOX'S  liabilities  separately  from  those 
of  any  Affiliate  and  pay  its  own 
liabilities,  including  all  administrative 
expenses  and  compensation  to 
employees,  consultants  or  agents,  and 
all  operating  expenses,  from  its  own 
separate  assets,  except  that  an  Affiliate 
mav  pay  the  organizational  expenses  of 
BOX.  and  (h)  pay  from  BOX's  assets  all 
obligations  and  indebtedness  of  any 
kind  incurred  by  BOX.  Notwithstanding 
the  foregoing,  the  books,  records, 
premises,  officers,  directors,  agents  and 
employees  of  BOX  shall  be  deemed  to 
be  those  of  the  Regulatory  Services 
Provider  and  its  Affiliates  for  purpose  of 
and  subject  to  oversight  pursuant  to  the 
Securities  Exchange  Act  of  1934.  as 
amended.  In  addition,  the  books  and 
records  of  BOX  shall  be  subject  at  all 
times  to  inspection  and  copying  by  the 
Regulatory  Services  Provider  and  its 
Affiliates  and  the  SEC  without  charge  to 
such  Persons.  BOX  shall  abide  by  all 
Act  formalities,  including  the 
maintenance  of  current  records  of  BOX 
affairs,  and  BOX  shall  cause  its  financial 
statements  to  be  prepared  in  accordance 
with  generally  accepted  accounting 
principles  in  a  manner  that  indicates  the 
separate  existence  of  BOX.  BOX  shall  (i) 
pay  all  its  liabilities,  (ii)  not  assume  the 
liabilities  of  any  Affiliate  unless 
approved  by  unanimous  consent  of  the 
Board  and  (iii)  not  guarantee  the 
habilities  of  any  Affiliate  unless 
approved  by  unanimous  consent  of  the 
Board.  The  Board  shall  make  decisions 
with  respect  to  the  business  and  daily 
operations  of  BOX  independent  of  and 
not  dictated  by  any  Affiliate. 


Article  16 — Confidentiality  and  Related 
Matters 

16.1.  Disclosure  and  Publicity.  The 
parties  hereto  agree  that  the  initial 
public  disclosures  concealing  the 
transactions  contemplated  by  this 
Agreement  and  the  Related  Agreements 
shall  require  prior  approval  of  all 
Members. 

16.2.  Confidentiality  Obligations  of 
Members. 

(a)  Each  Member  agrees  that  it  will 
use  BOX  Confidential  Information  only 
in  connection  with  the  activities 
contemplated  by  this  Agreement  and  the 
Related  Agreements,  and  it  will  not 
disclose  any  BOX  Confidential 
Information  to  any  Person  except  as 
expressly  permitted  by  this  Section  16.2 
and  the  Related  Agreements. 

fb)  The  Members  may  disclose  BOX 
Confidential  Information: 

(i)  To  its  directors,  officers  and 
employees  who  have  a  reasonable  need 
to  know  the  contents  thereof; 

(ii)  On  a  confidential  basis  to  those 
Advisors  of  the  Member  who  have  a 
reasonable  need  to  know  the  contents 
thereof,  so  long  as  such  disclosure  is 
made  pursuant  to  the  procedures 
referred  to  in  Section  16.4(b); 

(iii)  To  the  extent  required  by 
applicable  statute,  rule  or  regulation 
including,  wdthout  limitation,  any  rules 
promulgated  under  the  Securities 
Exchange  Act  of  1934,  as  amended;  or 
in  response  to  a  valid  request  from  the 
U.S.  Securities  and  Exchange 
Commission  pursuant  to  the  Securities 
and  Exchange  Act  of  1934  and  the  rules 
thereunder  or  the  BSE  (or  Boston 
Options  Exchange  Regulation  through 
delegated  authority);  or  any  court  of 
competent  jurisdiction;  provided  that 
the  Member  has  made  reasonable  efforts 
to  conduct  its  relevant  business 
activities  in  a  manner  such  that  the 
disclosure  requirements  of  such  statute, 
rule  or  regulation  or  court  of  competent 
jurisdiction  do  not  apply,  and  provided 
further  that  BOX  is  given  notice  and  an 
adequate  opportunity  to  contest  such 
disclosure  or  to  use  any  means  available 
to  minimize  such  disclosure  (e.g.,  the 
"confidential  treatment"  provisions  of 
Rule  24b-2  promulgated  under  the 
Securities  Exchange  Act  of  1934,  as 
amended);  and 

(iv)  To  the  extent  such  BOX 
Confidential  Information  has  become 
generally  available  publicly  through  no 
fault  of  the  Bourse  or  its  directors, 
officers,  employees  or  Advisors. 

16.3.  Member  Information 
Confidentiality  Obligation.  Each 
Member  shall  hold,  and  shall  cause  its 
respective  Affiliates  and  their  directors, 
officers,  employees,  agents,  consultants 


and  Advisors  to  hold,  in  strict 
confidence,  unless  disclosure  to  an 
applicable  regulatory  authority  is 
necessary  or  appropriate  or  unless 
compelled  to  disclose  by  judicial  or 
administrative  process  or,  in  the  written 
opinion  of  its  counsel,  by  other 
requirement  of  law  or  the  applicable 
requirements  of  any  regulatory  agency 
or  relevant  stock  exchange,  all  non- 
public records,  books,  contracts,  reports, 
instruments,  computer  data  and  other 
data  and  information  (collectively, 
" Member  Information"]  concerning  the 
other  Members  (or,  if  required  under  a 
contract  with  a  third  party,  such  third 
party)  furnished  it  by  such  other 
Member  or  its  representatives  pursuant 
to  this  Agreement  or  any  other  Related 
Agreement,  except  to  the  extent  that 
such  Member  Information  can  be  shown 
to  have  been  (a)  previously  known  by 
such  Member  on  a  non-confidential 
basis,  (b)  available  to  such  Member  on 
a  non-confidential  basis  from  a  source 
other  than  the  disclosing  Member,  (c)  in 
the  public  domain  through  no  fault  of 
such  Members  or  (d)  later  lawfully 
acquired  from  other  sources  by  the 
Member  to  which  it  was  furnished,  and 
none  of  the  Members  shall  release  or 
disclose  such  Member  Information  to 
any  other  person,  except  its  auditors, 
attorneys,  financial  advisors,  bankers, 
other  consultants  and  Advisors  and,  to 
the  extent  permitted  above,  to  regulatory 
authorities.  In  the  event  that  a  Member 
becomes  compelled  to  disclose  any 
Member  Information  in  connection  with 
any  necessary  regulatory  approval  or  by 
judicial  or  administrative  process,  such 
party  shall  provide  the  Member  who 
provided  such  Member  Information  (the 
"Disclosing  Member")  with  prompt 
prior  written  notice  of  such  requirement 
so  that  the  Disclosing  Member  may  seek 
a  protective  order  or  other  appropriate 
remedy  and/or  waive  the  terms  of  any 
applicable  confidentiality  arrangements. 
In  the  event  that  such  protective  order, 
other  remedy  or  waiver  is  not  obtained, 
only  that  portion  of  the  Member 
Information  which  is  legally  required  to 
be  disclosed  shall  be  so  disclosed. 

16.4.  Ongoing  Confidentiality 
Program. 

(a)  In  order  to  ensure  that  the  parties 
hereto  comply  with  their  obligations  in 
Article  16.  representatives  designated  by 
the  Members  and  BOX  shall  meet  from 
time  to  time  as  required  to  discuss 
issues  relating  to  confidentiality  and 
disclosure  and  other  matters  addressed 
by  this  Article  16. 

(b)  With  respect  to  any  disclosure  by 
any  of  the  parties  hereto  to  any  of  their 
Advisors  pursuant  to  Article  16,  the 
representatives  referred  to  in  paragraph 
(a)  above  will  institute  procedures 
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designed  to  maintain  the  confidentialitv 
of  BOX  Confidential  Information  while 
facilitating  the  business  activities 
contemplated  by  this  Agreement  and  the 
Related  .Agreements. 

Article  17 — Non-Competition 

17.1.  [Business  confidential! 

17.2.  Referrals.  Each  of  the  Members 
shall,  and  shall  cause  each  of  their 
Affiliates  to,  refer  all  inquiries  about  the 
businesses  conducted  by  BOX  to  BOX. 

Article  18 — Intellectual  Property 

Except  as  provided  otherwise  in  the 
Related  Agreements  each  of  the 
Members  shall  retain  all  rights,  title,  and 
interests  to  all  of  its  intellectual 
property.  In  addition  to  the  Bourse 
License,  the  BSE  License  and  the  IB 
License,  the  parties  shall  enter  into  such 
other  licenses  involving  the  Svstem  and 
such  other  intellectual  prijpertv  of  the 
Members  as  shall  permit  the  use  of  such 
property  by  BOX  in  the  manner 
intended  by  the  Members. 

Article  19 — General 

19.1    Entire  Agreement:  Integration, 
Amendments.  This  Agreement  and  the 
Related  Agreements  contain  the  sole 
and  entire  agreement  of  the  parties  with 
respect  to  the  subject  matter  hereof  and 
supersede  all  prior  agreements  and 
understandings,  including,  without 
limitation,  the  Original  Operating 
Agreement,  relating  to  such  subject 
matter.  This  Agreement  mav  onlv  be 
changed  or  terminated  bv  a  written 
agreement  signed  by  all  of  the  parties 
hereto.  Each  of  the  Members  further 
acknowledges  and  agrees  that,  in 
entering  into  this  Agreement,  such 
Member  has  not  in  anv  way  relied  upon 
any  oral  or  written  agreements, 
statements,  promises,  information, 
arrangements,  understandings, 
representations  or  warranties,  express  or 
implied,  not  specificallv  set  forth  in  this 
Agreement  or  the  exhibits  and 
schedules  hereto. 

19.2.  Bmding  Agreement.  The 
covenants  and  agreements  herein 
contained  shall  inure  to  the  benefit  of 
and  be  binding  upon  the  parties  hereto 
and  their  respective  representatives, 
successors  in  interest  and  permitted 
assigns. 

19.3.  \otices.  Any  and  all  notices 
contemplated  by  this  Agreement  shall 
be  deemed  adequatelv  given  if  in 
writing  and  delivered  in  hand,  or  upon 
receipt  when  sent  by  telecopv 
confirmed  by  one  of  the  other  methods 


for  providing  notice  set  forth  herein,  or 
one  (1 )  business  day  after  being  sent, 
postage  prepaid,  by  nationally 
recognized  overnight  courier  [e.g  . 
Federal  Express),  or  five  (.5)  days  after 
being  sent  by  certified  or  registered 
mail,  return  receipt  requested,  postage 
prepaid,  to  the  party  or  parties  for 
whom  such  notices  are  intended.  All 
such  notices  to  Members  shall  be 
addressed  to  the  last  address  of  record 
on  the  books  of  BOX;  all  such  notices 
to  BOX  shall  be  addressed  to  BOX  at  the 
address  set  forth  in  Section  2.1  or  at 
such  other  address  as  BOX  mav  have 
designated  by  notice  given  in 
accordance  with  the  terms  of  this 
subsection. 

19.4.  Captions.  Captions  contained  in 
this  Agreement  are  inserted  onlv  as  a 
matter  of  convenience  and  in  no  wav 
define,  limit,  extend  or  describe  the 
scope  of  this  agreement  or  the  intent  of 
any  provisions  hereof. 

19.5.  Governing  Law.  Etc.  This 
Agreement  shall  be  governed  by,  and 
construed  and  enforced  in  accordance 
with,  the  laws  of  the  State  of  Delaware, 
all  rights  and  remedies  being  governed 
by  such  laws,  without  regard  to  its 
conflict  of  laws  rules.  All  disputes, 
claims,  or  controversies  between 
Members  or  between  BOX  and  anv 
Member{s]  arising  under  or  in  any  way 
relating  to  this  Agreement  shall  be 
settled  pursuant  to  Article  13  hereof. 

19.6.  Member  Books.  Records,  and 
Jurisdiction 

(a)  The  Member  acknowledges  that  to 
the  extent  they  are  directly  related  to 
BOX  activities,  the  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  Members  shall  be  deemed 
to  be  the  books,  records,  premises, 
officers,  directors,  agents,  and 
employees  of  the  Regulatory'  Services 
Provider  and  its  Affiliates  for  the 
purpose  of  and  subject  to  oversight 
pursuant  to  the  Securities  Exchange  Act 
of  1934,  as  amended. 

(b)  The  Members,  officers,  directors, 
agents,  and  employees  of  Members 
irrevocably  submit  to  the  exclusive 
jurisdiction  of  the  U.S.  federal  courts, 
U.S.  Securities  and  Exchange 
Commission,  and  the  Boston  Stock 
Exchange,  for  the  purposes  of  anv  suit, 
action  or  proceeding  pursuant  to  U.S. 
federal  securities  laws,  the  rules  or 
regulations  thereunder,  directlv  arising 
out  of  or  directly  relating  to.  BOX 
activities  or  Section  19.6(a).  and  hereby 
waives,  and  agrees  not  to  assert  bv  way 
of  motion,  as  a  defense  or  otherwise  in 


any  such  suit,  action  or  proceeding,  any 
claims  that  it  is  not  personally  subject 
to  the  jurisdiction  of  the  U.S.  Securities 
and  Exchange  Commission,  that  the 
suit,  action  or  proceeding  is  an 
inconvenient  forum  or  that  the  venue  of 
the  suit,  action  or  proceeding  is 
improper,  or  that  the  subject  matter 
hereof  may  not  be  enforced  in  or  by 
such  courts  or  agency. 

19.7.  Waiver  of  Certain  Damages. 
EACH  OF  THE  MEMBERS.  TO  THE 
FULLEST  EXTE.NT  PERMITTED  BY 
LAW.  IRREX'OCABLV  WAIVES  ANY 
RIGHTS  THAT  THEY  MA^'  HAM-  TO 
PUNiTI\T:  SPECIAL.  EXEMPLARY  OR 

conseqliential  damages  ln 
respect  of  an^-  litigation  based 
upon.  or  arising  out  of.  this 
agreemi:nt  or  an^-  related 
agreement  or  an^'  course  of 
conduct.  course  of  dealing, 
statement^  or  actions  of  any 
of  them  relating  thereto. 

19.8.  Construction.  The  language  used 
in  this  Agreement  will  be  deemed  to  be 
the  language  chosen  by  the  parties  to 
express  their  mutual  intent,  and  no  rule 
of  strict  construction  will  be  applied 
against  any  party. 

19.9.  Severability.  The  invalidity  or 
unenforceability  of  any  particular 
provision  of  this  Agreement  or  any 
Related  Agreement  shall  not  affect  the 
other  provisions  hereof  or  thereof  and 
this  Agreement  shall  be  construed  in  all 
respects  as  if  such  invalid  or 
unenforceable  provision  was  omitted. 

19.10.  Counterparts.  This  Agreement 
may  be  executed  in  multiple 
counterparts,  each  of  which  shall  be 
deemed  an  original,  but  all  of  which 
together  shall  constitute  one  and  the 
same  instrument. 

19.11.  Surx'ival.  The  provisions  of 
Article  13.  14,  16,  17,  and  19  shall 
survive  the  termination  of  this 
Agreement  for  any  reason.  All  other 
rights  and  obligations  of  the  Members 
shall  cease  upon  the  termination  of  this 
Agreement. 

IN  WITNESS  WHEREOF,  the  parties 
hereto  have  executed  this  agreement  as 
of  July  _,  2003. 
Boston  Options  Exchange  Group  LLC. 

By:  Bourse  de  Montreal  Inc.,  an  authorized 

person 
By:  Boston  Stock  Exchange,  Inc.,  an 

authorized  person 
By:  Interactive  Brokers  Group  LLC  an 

authorized  person 

[All  attachments  and  exhibits  deemed 
Business  confidential,  except  below.) 
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Scheduled— Members  Number  of  Units  and  Percentage  Interests 

[As  ot  August  6,  2003] 


Name  and  address 


Interactive  Brokers  Group  LLC.  One  Pickwick  Plaza,  Greenwich,  CT  06830  

Bourse  de  Montreal  Inc    Tour  de  ia  Bourse,  P  O  Box  61    800  Victona  Square,  Montreal,  Quebec  H4Z  1A9 
Boston  Stock  Exchange,  Inc.  100  Franklin  Street,  Boston,  Massachusetts  021 10  


Number 
of  units 


2,375 
3,325 
2,850 


Percentage 
Interest 


2241 
31,37 
26.89 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  discussed  in  detail  in  the  BOX 
Proposing  Release,  the  BSE  proposes  to 
establish  rules  for  BOX.  a  new  Exchange 
facility,  as  that  term  is  defined  in 
Section  3(a)(2)  of  the  Act.  BOX  would 
be  operated  by  BOX  LLC.  BOX  would 
administer  a  fully  automated  trading 
system  for  standardized  equity  options 
intended  for  the  use  of  Options 
Participants.'' 

The  BSE  is  a  founding  and  controlling 
member  of  BOX  LLC.  In  addition  to  its 
ownership  stake  in  BOX  LLC,  the  BSE 
has  entered  into  various  agreements 
with  BOX  LLC  under  which  BOX  LLC 
would  operate  BOX  as  a  facility  of  the 
BSE.  As  discussed  in  detail  in  the  BOX 
Delegation  Plan  Proposal, "  pursuant  to 
these  agreements,  the  BSE.  through 
Boston  Options  Exchange  Regulation. 
LLC  CBOXR"),  would  mamtain 
responsibility  for  all  regulatory 
functions  related  to  the  facility,  and 
BOX  LLC  would  be  responsible  for  the 
business  operations  of  the  facility  to  the 


"The  term  "Options  Participant"  or  "Participant" 
means  a  firm  or  organization  that  is  registered  with 
the  Exchange  pursuant  to  Chapter  II  of  the  BOX 
Rules  for  purposes  of  partic:ipating  in  options 
trading  on  BOX  as  an  "Order  Flow  Provider"  or 

Market  Maker  "  See  proposed  BOX  Rules,  Chapter 
I,  Geneml  Provisions.  §  l(a)(39)  (definition  of 
"Options  Participant") 

'  See  .Securities  Exchange  .^ct  Release  No.  48229 
(July  25,  2003),  68  FR  45284  (August  1,  2003)  (SR- 
BSE-2003-04)  ("BOX  Delegation  Plan  Proposal"). 


extent  those  activities  are  not 
inconsistent  with  the  regulatory  and 
oversight  functions  of  the  BSE  and 
BOXR.  This  means  that  BOX  LLC  would 
not  interfere  with  the  BSE's  self- 
regulatory  responsibilities  or  those 
delegated  to  BOXR. 

In  this  filing,  the  BSE  is  submitting 
tho.se  provisions  of  the  Operating 
Agreement  specifically  relating  to  the 
control  and  governance  of  BOX  LLC  that 
would  ensure  that  the  BSE  has  the 
authority  within  BOX  LLC  to  maintain 
its  responsibility  for  all  regulatory 
functions  related  to  the  BOX  facility. 
These  sections  of  the  BOX  Operating 
Agreement  would  ensure  that  the 
Commission  and  the  BSE  would  have 
regulatory  authority  over  the  owners 
and  Directors  of  BOX  LLC.  The  sections 
of  the  BOX  Operating  Agreement  the 
Exchange  deems  relevant  to  its  authority 
for  all  regulatory  functions  of  its 
proposed  BOX  facility  are  set  forth 
below,  as  well  as  a  majority  of  the  other 
provisions  of  the  Agreement.  Moreover, 
due  to  the  fact  that  the  purpose  of  this 
filing  is  to  focus  on  only  those 
provisions  of  the  Operating  Agreement 
which  are  directly  related  to  the  BSE's 
authority  for  all  regulatory  functions  of 
its  proposed  BOX  facility,  the  Exchange 
will  herein  likewise  focus  its  discussion 
on  only  those  provisions. 

Operating  Agreement,  Article  4 

Under  Section  4.1(b).  as  long  as  BOX 
remains  a  facility  of  the  BSE  pursuant 
to  Section  3(a)(2)  of  the  Act,  the  BSE 
would  have  the  right  to  designate  at 
least  one  (1)  Director  on  the  BOX  Board, 
whether  or  not  the  BSE  maintains  any 
ownership  interest  in  BOX  LLC.  The 
BSE  currently  owns  an  interest  in  BOX 
LLC  of  over  26%.  Nevertheless,  the  BSE 
believes  that  this  provision,  in 
conjunction  with  other  provisions 
discussed  herein  (e.g..  Section  4.4(b). 
which  guarantees  the  right  of  the  BSE  to 
have  veto  power  over  all  Major  Actions 
of  the  BOX  Board)  would  ensure  that 
the  Exchange  exercises  control  on  the 
BOX  Board  in  matters  related  to  the 
BSE's  regulatory  responsibilities, 
regardless  of  its  level  of  ownership 
interest  in  BOX  LLC. 

Under  Section  4.1(d)(i}  and  (ii),  a  BOX 
LLC  Director  would  be  removed  iTom 


the  BOX  Board  in  the  event  such 
Director  (i)  has  violated  any  provision  of 
the  Operating  Agreement,  or  (ii)  if  the 
BOX  Board  determines  that  such  action 
is  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  In  addition,  under  Section 
4, 2(a),  each  Director  must  comply  with 
the  federal  securities  laws  and  the  rules 
and  regulations  thereunder  and 
cooperate  with  the  Commission  and  the 
BSE  pursuant  to  their  regulatory 
authority,  and  shall  take  into 
consideration  whether  his  or  her  actions 
as  a  Director  would  cause  BOX  to 
engage  in  conduct  that  fosters  and  does 
not  interfere  with  BOX's  ability  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  protect 
investors  and  the  public  interest. 

The  BSE  believes  that  these  rules 
would  require  all  BOX  LLC  Directors, 
regardless  of  the  nature  of  their 
association  with  the  BSE,  to  adhere  to 
regulatory  responsibilities  in  that  they 
must  comply  with  federal  securities 
laws  and  the  rules  and  regulations 
thereunder,  and  cooperate  with  the 
Commission  and  the  BSE  pursuant  to 
their  regulatory  authority.  In  addition, 
all  Directors  would  be  required  to  take 
into  consideration  and  facilitate  the 
BSE's  and  BOX's  responsibility  to 
comply  with  the  requirements  under 
Section  6(b)(5)  of  the  Act.  Directors  that 
do  not  adhere  to  these  requirements  face 
termination  from  the  BOX  Board  and 
possible  sanctions  by  regulatory 
authorities. 

Moreover,  under  Section  4, 3(b),  the 
owners  of  BOX  LLC  ("Members")  are 
prohibited  from  entering  into  voting 
trust  agreements  with  respect  to  their 
ownership  interest.  The  BSE  believes 
that  this  rule  protects  the  ability  of  the 
BSE,  as  well  as  other  Members,  to 
exercise  its  full  ownership  rights.  In 
addition,  as  set  forth  in  Section  4.4(a), 
no  action  with  respect  to  any  Major 


Action  (as  defined  in  Section  4.4(b)), 
shall  be  effective  unless  approved  by  a 
majoritv  of  the  BOX  Board,  including 
the  affirmative  vote  of  all  of  the 
Directors  designated  by  BSE.  Thus,  the 
BSE  would  have  the  authoritv  to  control 
the  Major  Actions  of  BOX  LLC. 
especially  as  they  relate  to  the 
regulatory  responsibilities  of  the 
Exchange. 

Article  5 

Each  Member  shall  complv  with  the 
federal  securities  laws  and  the  rules  and 
regulations  thereunder;  cooperate  with 
the  Commission  and  the  BSE  pursuant 
to  their  regulatory  authority  and  the 
provisions  of  these  BOX  Rules;  and 
engage  in  conduct  that  fosters  and  does 
not  interfere  with  BOX's  abilitv  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  promote  just  and 
equitable  principles  of  trade;  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  protect 
investors  and  the  public  interest. 

Under  Section  5.9.  after  appropriate 
notice  and  opportunity  for  hearing,  the 
BOX  Board,  by  a  two-thirds  vote, 
including  the  affirmative  vote  of  the 
BSE  Directors  and  excluding  the  vote  of 
the  Directors  of  such  Member  subject  to 
sanction,  may  suspend  or  terminate  a 
Member's  voting  privileges  or 
ownership  in  the  event  such  Member:  (i) 
has  violated  any  provision  of  the 
Agreement,  or  (iij  if  the  BOX  Board 
determines  that  such  action  is  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors.  The  BSE 
believes  that  these  provisions  would 
require  Members,  regardless  of  the 
nature  of  their  association  with  the  BSE, 
to  adhere  to  regulatory  responsibilities 
in  that  they  must  comply  with  federal 
securities  laws  and  the  rules  and 
regulations  thereunder,  and  cooperate 
with  the  Commission  and  the  BSE 
pursuant  to  their  regulatory  authority  or 
face  severe  consequences  such  as 
termination  of  voting  rights  or 
ownership  In  addition,  the  Members 
would  be  required  to  take  into 
consideration  and  facilitate  the  BSE's 
and  BOX'S  ability  to  complv  with  the 
requirements  under  Section  6(b)(5)  of 
the  Act. 

Section  8.4(e)-(h} 

BOX  LLC  shall  provide  the 
Commission  with  written  notice  ten  (10) 
days  prior  to  the  closing  date  of  any 
acquisition  that  results  in  a  Member  of 
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BOX  LLC's  percentage  ownership 
interest,  alone  or  together  with  any 
Affiliate"  of  such  Nlember.  meeting  or 
crossing  the  threshold  level  of  5%  or  the 
successive  5%  percentage  ownership 
interest  levels  of  10%  and  15%.  Under 
Section  8.4(f).  any  transfer  of  ownership 
interest  that  results  in  the  acquisition 
and  holding  by  any  Member  of  BOX 
LLC,  alone  or  together  with  anv  Affiliate 
of  such  Member,  of  an  aggregate 
percentage  ownership  interest  level 
which  meets  or  crosses  the  threshold 
level  of  20%  or  any  successive  5% 
percentage  ownership  interest  level  (i.e.. 
25%,  30%,  etc.),  is  subject  to  the  rule 
filing  process  pursuant  to  Section  19  of 
the  Act.  Further,  any  transfer  of 
ownership  interest  that  results  in  a 
reduction  of  the  BSE's  aggregate 
percentage  ownership  interest  below  the 
20%  threshold  is  also  subject  to  the  rule 
filing  process  pursuant  to  Section  19  of 
the  Act 

Under  this  Section,  whenever  a 
Person*^  seeks  to  acquire  an  ownership 
interest  in  BOX  LLC  of  20%  or  greater, 
or  a  current  Member  seeks  to  increase 
its  ownership  interest  to  the  20% 
threshold  or  greater,  such  an  acquisition 
must  be  subject  to  the  rule  filing  process 
pursuant  to  Section  19  nf  the  Act.  In 
addition,  when  a  Member  who  already 
holds  over  a  20%  interest  increases  its 
ownership  interest  to  the  25%  threshold 
or  any  successive  5%  percentage 
ownership  interest  level,  such  an 
acquisition  must  also  be  subject  to  the 
rule  filing  process  pursuant  to  Section 
19  of  the  Act.  For  example,  if  an  entity 
owned  a  28%  interest  in  BOX  LLC  and 
bought  an  additional  interest  of  3%, 
then  the  acquisition  would  be  subject  to 
the  rule  filing  process  pursuant  to 
Section  19  of  the  Act  because  the  entitv 


*  "Affiliate"  means,  with  respect  to  any  Person, 
any  other  Person  controlling,  controlled  by  or  under 
common  control  with,  such  Person.  As  used  in  this 
definition,  the  term  "control"  means  the 
possession,  directly  or  indirectly,  of  the  power  to 
direct  or  cause  the  direction  of  the  management  and 
policies  of  a  Person,  whether  through  the 
ownership  of  voting  securities,  by  contract  or 
otherwise  with  respect  to  such  Person.  A  Person  is 
presumed  to  control  any  other  Person,  if  that 
Person:  (i)  Is  a  director,  general  partner,  or  officer 
exercising  executive  responsibilitv  (or  having 
similar  status  or  performing  similar  functionsl:  (ii) 
directly  or  indirectly  has  the  right  to  vote  25 
percent  or  more  of  a  class  of  voting  security  or  has 
the  power  to  sell  or  direct  the  sale  of  25  percent 
or  more  of  a  class  of  voting  securities  of  the  Person; 
or  (iii)  in  the  case  of  a  partnership,  has  contributed, 
or  has  the  right  to  receive  upon  dissolution.  25 
percent  or  more  of  the  capital  of  the  partnership. 
See  Operating  Agreement.  §  1.1.  "Definitions." 

^The  term  "Person"  means  any  individual, 
partnership,  corporation,  association,  trust,  limited 
liability  company,  joint  venture,  unincorporated 
organization  and  any  government,  governmental 
department  or  agency  or  political  subdivision 
thereof.  See  Operating  Agreement.  §  1.1. 
"Definitions." 


would  hold  a  31%  interest  after  the 
transaction,  thereby  crossing  the  30% 
ownership  threshold.  The  BSE  believes 
that  this  rule  provides  the  Commission 
with  the  authority  to  review  and  subject 
to  public  comment  any  substantial 
transfer  of  ownership  which  the 
Commission  may  deem  to  have  the 
potential  to  impact  the  Exchange's  self- 
regulatory  responsibilities  regarding  its 
proposed  BOX  facility. 

Under  Section  8.4(g),  a  "controlling 
interest  '  would  be  defined  as  the 
ownership  by  any  Person,  alone  or 
together  with  any  Affiliate  of  such 
Person,  of  a  25%  or  greater  interest  in 
a  Member,  and  an  "Acquirer"  would  be 
defined  as  a  Person  who.  alone  or 
together  with  any  Affiliate  of  such 
Person,  acquires  a  controlling  interest  in 
a  Member.  An  Acquirer  would  be 
required  to  execute  an  amendment  to 
the  Agreement  upon  establishing  a 
controlling  interest  in  any  Member  who. 
alone  or  together  with  any  Affiliate  of 
such  Member,  holds  a  Percentage 
Interest  in  BOX  equal  to  or  greater  than 
20%.  In  such  amendment,  the  Acquirer 
would  agree  to  become  a  new  party  to 
the  Operating  Agreement  and  would 
agree  to  abide  by  all  the  provisions  of 
the  Agreement.  Beginning  after 
Commission  approval  of  this  filing,  any 
amendment  to  the  Agreement  executed 
pursuant  to  this  Section  8.4(g)  would  be 
subject  to  the  rule  filing  process 
pursuant  to  Section  19  of  the  Act.  The 
rights  and  privileges  of  the  Member 
under  the  Agreement  would  be 
suspended  until  such  time  as  the 
amendment  has  become  effective 
pursuant  to  Section  19  of  the  Act  or  the 
Person  no  longer  holds  a  controlling 
interest  in  the  Member.  For  example,  if 
Company  XYZ  owned  a  20%  interest  in 
BOX  LLC  and  Firm  ABC  acquired  25% 
of  the  shares  of  Company  XYZ.  then 
Firm  ABC  must  sign  an  amendment  to 
the  Agreement  whereby  Firm  ABC 
agrees  to  become  a  new  party  to  the 
Agreement  and  abide  by  all  the 
provisions  of  the  Agreement.  The 
amendment  would  be  subject  to  the  rule 
filing  process  pursuant  to  Section  19  of 
the  Act. 

The  BSE  believes  that  this  provision 
provides  the  Commission  with  the 
authority  to  review  and  subject  to  public 
comment  any  substantial  transfer  of 
ownership  that  may  effect  the  indirect 
control  of  BOX  LLC  and  which  the 
Commission  may  deem  to  have  the 
potential  to  impact  the  Exchange's  self- 
regulator\'  responsibilities  regarding  its 
proposed  BOX  facility. 

Under  Section  8.4(h)  the  BSE  is 
specifically  imposing  a  limit  on  voting 
rights  ("voting  collar")  on  any  Member 
who,  alone  or  together  with  an  Affiliate. 
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owns  in  excess  of  20%  of  the  ownership 
units  ("Units")  of  BOX  LLC  and  is 
approved  bv  the  BSE  as  an  Options 
Participant  on  the  BOX  Market  pursuant 
to  the  rules  of  the  BSE.  The  Units 
owned  bv  a  Member  in  excess  of  20% 
of  the  Units  are  referred  to  as  "Excess 
Units."  No  Member  who  is  also  an 
Options  Participant  would  be  permitted 
to  vote  or  give  proxy  rights  to  vote  with 
respect  to  the  Excess  Units.  However, 
the  Excess  Linits  may  be  considered  for 
quorum  purposes  of  any  meeting  of  the 
BOX  Board,  and  shall  be  voted  in  the 
same  proportion  as  the  Units  held  by 
other  Members  are  voted. 

The  BSE  believes  that  this  provision 
would  specifically  prevent  any  Member 
from  exercising  undue  control  over  BOX 
LLC;.  Bv  specifically  imposing  a  voting 
collar  on  anv  Member  who  owns  more 
than  20%  of  the  Units  of  BOX  LLC  and 
who  is  also  an  Options  Participant,  the 
Exchange  is  ensuring  that  it  is.  in  all 
cases,  able  to  maintain  proper  control 
over  the  exercise  of  its  regulatory 
functions  in  relation  to  BOX,  and  is  not 
subjec:t  to  influence  that  may  be  adverse 
to  its  regulatory  responsibilities  from  a 
Member  who  may  own  a  substantial 
number  of  the  outstanding  Units  of  BOX 
LLC.  This  provision,  along  with  other 
related  provisions  relating  to  notice  and 
rule  filing  requirements  for  any  Member 
who  acquires  certain  Percentage 
Interests  in  BOX  LLC  (e.g..  Section 
8.4(g))  will  serve  to  protect  the  sanctity 
of  the  Exchange's  self-regulatory 
responsibilities  and  will  allow  the 
Commission  to  periodically  review  the 
ownership  of  BOX  LLC. 

Additionally,  the  BSE  is  proposing  to 
extend  a  temporary  exemption,  until 
January  1.  2014,  for  Interactive  Brokers, 
a  Founding  Member  who  is  also  an 
Options  Participant  of  BOX.  from  the 
voting  limitation  on  E.xcess  Units,  but 
only  with  respect  to  any  vote  regarding 
any  merger,  consolidation  or  dissolution 
of  BOX  or  any  sale  of  all  or  substantially 
all  of  the  assets  of  BOX.  This  exemption 
is  substantially  similar  to  an  exemption 
permitted  for  holders  of  Class  A 
Common  Stock  on  the  International 
Securities  Exchange  when  that 
organization  restructured  from  an  LLC 
to  a  Corporation.'"  The  BSE  believes 
that  such  an  exemption  provides  IB 
with  reasonable  voting  participation  in 
Board  matters  concerning  any  merger, 
consolidation,  or  dissolution  of  BOX  or 
any  sale  of  all  or  substantially  all  of  the 
assets  of  BOX,  in  light  of  IB's  ownership 
interest  in  BOX  LLC.  Regardless  of  this 
exemption,  however,  as  previously 


'"Sep  Securities  Exchange  .^ct  Release  No.  45529 
(March  8.  2002).  67  FR  11732  (March  15.  2002)  (SR- 
ISE-2002-01) 


discussed,  the  BSE  has  the  ultimate 
authority  to  veto  any  actions  of  the 
Board  which  conflict  with  its  regulatory 
responsibilities. 

Section  19.6(b) 

The  Members  of  BOX  LLC,  officers, 
directors,  agents,  and  employees  of  such 
Members,  including  non-U. S.  entities, 
irrevocably  submit  to  the  exclusive 
jurisdiction  of  the  U.S.  federal  courts, 
the  Commission,  and  the  BSE,  for  the 
purposes  of  any  suit,  action  or 
proceeding  pursuant  to  LI.S.  federal 
securities  laws,  the  rules  or  regulations 
thereunder,  directly  arising  out  of,  or 
directly  relating  to,  BOX  activities  or 
this  proposed  Chapter  XIV  of  the  BOX 
Rules,  and  hereby  waives,  and  agrees 
not  to  assert  by  way  of  motion,  as  a 
defense  or  otherwise  in  any  such  suit, 
action,  or  proceeding,  any  claims  that  it 
is  not  personally  subject  to  the 
jurisdiction  of  the  Commission,  that  the 
suit,  action,  or  proceeding  is  an 
inconvenient  forum  or  that  the  venue  of 
the  suit,  action,  or  proceeding  is 
improper,  or  that  the  subject  matter 
hereof  may  not  be  enforced  in  or  by 
such  courts  or  agency. 

The  Exchange  believes  that  this 
provision  would  serve  as  notice  to 
Members  that  they  will  be  subject  to  the 
jurisdiction  of  the  U.S.  courts,  the 
Commission,  and  the  BSE.  While 
Members  may  represent  a  diverse  group 
of  business  interests,  the  BSE  believes 
that  it  is  imperative  that  regulatory 
cooperation  is  assured  from  all 
Members,  regardless  of  each  Member's 
business  location,  country  of  domicile, 
or  other  circumstance  which  the 
Commission  may  deem  to  have  the 
potential  to  be  adverse  to  the  regulatory 
responsibilities  and  interests  of  the 
Exchange,  the  Commission,  or  the  U.S. 
courts.  Accordingly,  this  proposed 
provision,  as  also  set  forth  in  the 
Operating  Agreement  and  ratified  by 
each  Member,  ensures  that,  should  an 
occasion  arise  which  requires  regulatory 
cooperation  or  jurisdictional  submission 
from  a  Member,  it  would  be  forthcoming 
and  uncontested. 

2.  Statutory  Basis 

The  Exchange  believes  that  this  filing 
is  consistent  with  Section  6(b)  of  the 
Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(1), ^  ^  in 
particular,  in  that  it  enables  the 
Exchange  to  be  organized  so  as  to  have 
the  capacity  to  be  able  to  carry  out  the 
purposes  of  the  Act  and  to  comply,  and 
(subject  to  any  rule  or  order  of  the 
Commission  pursuant  to  Section  17(d) 
or  19(g)(2)  of  the  Act)  to  enforce 


compliance  by  its  exchange  members 
and  persons  associated  with  its 
exchange  members,  with  \^e  provisions 
of  the  Act.  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange.  The  Exchange  also  believes 
that  this  filing  furthers  the  objectives  of 
Section  6(b)(5), '^  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities:  to  prevent  fraudulent  and 
manipulative  acts  and  practices:  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities:  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  would  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  1  iming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exhange 
Commission.  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 


'M5U.S.C.  yBflbld) 


'M5U.S.C.  78f(b)(5). 
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the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  .552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-19  and  should  be 
submitted  by  November  13,  2003. 

For  tFie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Deputy  Secretaiy: 
[FR  Doc.  03-26746  Filed  10-22-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48646;  File  No.  SR-NASD- 
2003-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
An>endment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Clarify  the 
Applicability  of  the  Nasdaq  Corporate 
Governance  Requirements  During  the 
Listing  Review  Process 

October  16,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  February 
26,  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  bv  Nasdaq.  On 
October  10,  2003,  NASD,  through 
Nasdaq,  submitted  Amendment  No.  1  to 
the  proposed  rule  change.  *  The 
Commission  is  publishing  this  notice  to 


'3  17CFR200.3O-3(a)(12). 

'15U..S.C.  78.s(b)(l). 

2  17CFR240  19b-4. 

'  See  letter  from  Mary  M.  Dunbar.  Vice  President 
and  Deputy  General  Counsel,  to  Katherine  A. 
England.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  Octot)er  9,  2003 
("Amendment  No.  1")  .Amendment  No.  1  replaces 
the  original  filing  in  its  entirety. 


solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulator\  Organizations 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  clarify  the 
applicability  of  its  corporate  governance 
requirements  during  the  listing  review 
process. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


4800.  Procedures  for  Review  of  Nasdaq 
Listing  Determinations 

4810.  Purpose  and  General  Provisions 

(a)-(d)  No  change. 

(e)  At  each  isvel  of  a  proceeding 
under  the  Rule  4800  Series,  the  Listing 
Qualifications  Panel.  Listing  Council,  or 
NASD  Board,  as  part  of  its  respective 
review,  may  consider  anv  failure  to 
meet  any  quantitative  standard  or 
qualitative  consideration  set  forth  in  the 
Rule  4000  Series,  including  failures 
previously  not  considered  in  the 
proceeding.  The  Listing  Council  or  the 
NASD  Board,  as  part  of  its  respective 
review,  may  also  consider  anv  action  bv 
an  issuer  during  the  review  process  that 
would  have  constituted  a  violation  of 
Nasdaq 's  corporate  governance 
requirements  had  the  issuer's  securities 
been  listed  on  Nasdaq  at  the  time  The 
issuer  will  be  afforded  notice  of  such 
consideration  and  an  opportunitv  to 
respond.  [In  this  regard.]  Furthermore. 
the  issuer  may  be  subject  to  additional 
or  more  stringent  criteria  for  the  initial 
or  continued  inclusion  of  particular 
securities  based  on  anv  event, 
condition,  or  circumstance  that  exists  or 
occurs  that  makes  initial  or  continued 
inclusion  of  the  securities  inadvisable  or 
unwarranted  in  the  opinion  of  the 
Association,  even  though  the  securities 
meet  all  enumerated  criteria  for  initial 
or  continued  inclusion  in  The  Nasdaq 
Stock  Market. 


n.  Self-Regu!ator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutorv'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  F*urpose 

The  NASD  Rule  4bU0  Series  sets  forth 
the  procedures  for  the  independent 
review  of  a  staff  determmaticin 
prohibiting  the  listing  nf  an  issuer's 
securities.  These  rules  provide  that  an 
issuer  may  appeal  a  staff  determination 
to  the  Listing  Qualifications  Panel 
("Panel").  Following  a  hearing,  the 
Panel  will  issue  a  written  decision  that 
the  issuer  may  appeal  to  the  Listing  and 
Hearing  Review  Council  ("Listing 
Council").  Following  its  deliberations, 
the  Listing  Council  will  also  issue  a 
written  decision  Although  an  issuer 
may  not  appeal  a  Listing  Council 
decision  to  the  NASD  Board  of 
Governors  ("NASD  Board"),  the  NASD 
Board  may  call  a  Listing  Council 
decision  for  review. 

Nasdaq  rules  further  provide  that 
while  an  appeal  to  the  Panel  will  stay 
the  delisting  of  an  issuer's  securities 
until  a  written  decision  is  issued  bv  the 
Panel,  an  appeal  of  a  Panel  decision  to 
the  Listing  Council  generallv  does  not 
stay  a  delisting.  Therefore,  an  issuer's 
securities  generally  will  not  be  listed  on 
Nasdaq  during  the  time  of  the  Listing 
Council's  or  the  NASD  Board's  review 
of  an  appeal.  Although  NASD  Rule  4810 
currently  provides  that  an  issuer's 
failure  to  meet  any  quantitative  standard 
or  qualitative  consideration  mav  be 
considered  at  each  level  of  the  review 
process.  Nasdaq  proposes  to  clanfv  this 
rule  by  explicitly  stating  that  the  Listing 
Council  and  the  NASD  Board  have  the 
authority  to  consider  any  action 
undertaken  by  an  issuer  during  the 
review  process  that  would  have 
constituted  a  violation  of  Nasdaq's 
corporate  governance  requirements  if 
the  issuer  had  been  listed  on  Nasdaq  at 
that  time.-'  Nasdaq  believes  that  this 
clarification  is  important  so  that  issuers 
in  the  review  process  are  aware  of  the 
necessity  of  their  continued  compliance 
with  Nasdaq's  corporate  governance 
requirements,^ 


*  Nasdaq  represents  that  tiefore  the  Listing 
Council  or  the  NASD  Board  considers  any  action  by 
an  issuer  that  would  have  constituted  a  violation  of 
Nasdaq's  corporate  governance  rules  had  it  been 
listed,  the  issuer  will  be  provided  notice  of  such 
consideration  and  an  opportunity  to  respond. 

^  Nasdaq  represents  that,  of  course,  an  issuer  in 
the  review  process  would  also  need  to  be  in 
compliance  with  Nasdaq's  quantitative 
requirements  t)efore  it  could  be  relisted  as  public 
investors  rely  on  Nasdaq's  listing  standards  and  are 

Continued 
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In  order  to  assist  issuers  that  are  in 
the  listing  review  process  comply  with 
Nasdaq's  corporate  governance 
requirements,  such  issuers  may  contact 
Nasdaq  staff  to  request  any  necessary 
corporate  governance  interpretations  or 
financial  viability  waivers. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.*"  in 
general  and  with  section  15A(b)(6)  of 
the  Act,''  in  particular,  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and,  in  general,  to 
protect  investors  and  the  public  interest. 
In  particular.  Nasdaq  believes  the 
proposed  rule  change  will  provide 
greater  clarity  and  transparency  for 
investors,  issuers,  and  their  counsel. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  wull  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
\fembe:s.  Participants,  or  Others 

Written  comments  were  neither 

solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 


entitled  to  d.ssump  that  ILsted  securities  meet  its 
minimum  listing  requirements.  See  KLH 
Engiiieenng  Group.  Inc..  52  S.E.C.  460  (1995);  ORS 
.Automation.  Inc  .  48  S.E.C.  490  (1986). 

ei5  U.S.C.  78»-3 

M5  U.S.C.  78o-3(b)(6J. 


the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609,  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-23  and  should  be 
submitted  by  November  13,  2003. 

._  For  the  Cominission,  by  the  Division  of 
Market  Regulalion.  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  03-20709  Filed  10-22-03:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  NASD's 
Minor  Rule  Violation  Plan  and  Late  Fee 
Provision 

October  16,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
3,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


« 17  CFR  20O.3O-3(a)(12). 
•15  U.S.C.  78S(b)(l). 
2  17CFR240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Interpretative  Material  9216  (IM-9216) 
and  Schedule  A  of  the  NASD  By-Laws 
("Schedule  A")  to  clarify  that  a  failure 
to  timely  file  Schedule  I.  pursuant  to 
Rule  17a-10  of  the  Act,'  is  eligible  for 
disposition  under  the  NASD's  Minor 
Rule  Violation  Plan  ("MRVP"  or  "the 
Plan")  and  for  assessment  of  a  late  fee. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


Schedule  A  to  the  NASD  By-Laws 


Section  4 — Fees 

(a)-(k)  No  Change. 

(1)  (1)  Unless  a  specific  temporary 
extension  of  time  has  been  granted, 
there  shall  be  imposed  upon  each 
member  required  to  file  reports,  as 
designated  by  this  paragraph,  a  fee  of 
Si 00  for  each  day  that  such  report  is  not 
timely  filed.  The  fee  will  be  assessed  for 
a  period  not  to  exceed  10  business  days. 
Requests  for  such  extension  of  time 
must  be  submitted  to  NASD  at  least 
three  business  days  prior  to  the  due 
date:  and 

(2)  Any  report  filed  pursuant  to  this 
Rule  containing  material  inaccuracies  or 
filed  incompletely  shall  be  deemed  not 
to  have  been  filed  until  a  corrected  copy 
of  the  report  has  been  resubmitted. 

(3)  List  of  Designated  Reports: 

(A)  SEC  Rule  17a-5— Monthly  and 
quarterly  FOCUS  reports  and  annual 
audit  reports!.];  and 

IB)  SEC  Rule  17a-10-Schedule  I. 


9200.  Disciplinary  Proceedings 

***** 

IM-9216.  Violations  Appropriate  for 
Disposition  Under  Plan  Pursuant  to  SEC 
Rule  19d-l(c){2) 

—Rules  2210(b)  and  (c)  and  Rules 
2220(b)  and  (c)— Failure  to  have 
advertisements  and  sales  literature 
approved  by  a  principal  prior  to  use, 
failure  to  maintain  separate  files  of 
advertisements  and  sales  literature 
containing  required  infoimation,  and 
failure  to  file  communications  with 
NASD  within  the  required  time  limits. 
.   —Rule  3360— Failure  to  timely  file 
reports  of  short  positions  on  Form  NS- 
1. 

— Rule  3110 — Failure  to  keep  and 
preserve  books,  accounts,  records. 


'17CFR240.17a-10. 
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memoranda,  and  correspondence  in 
conformance  with  applicable  laws, 
rules,  regulations  and  statements  of 
policy  promulgated  thereunder,  and 
with  NASD  Rules. 

—Rule  8211,  Rule  8212.  and  Rule 
8213 — Failure  to  submit  trading  data  as 
requested. 

— Article  IV' — Failure  to  timelv  submit 
amendments  to  Form  BD. 

— Article  V — Failure  to  timely  submit 
amendments  to  Form  U-4, 

— Rule  1120 — Failure  to  comply  with 
continuing  education  requirements 
(Firm  Element). 

—Rule  3010{b)(2)(vii)— Failure  to 
timely  file  reports  pursuant  to  the 
Taping  Rule. 

— Rule  3070 — Failure  to  timely  file 
reports. 

—Rule  4619(d)— Failure  to  timely  file 
notifications  pursuant  to  SEC 
Regulation  M. 

—Rules  4632,  4642.  4652.  6240,  6420, 
6620,  6650.  and  6720— Transaction 
reporting  in  equity,  convertible  debt, 
and  high  yield  securities. 

—Rules  6130  and  6170— Transaction 
reporting  to  ACT. 

— Rules  6954  and  6955 — Failure  to 
submit  data  in  accordance  with  OATS. 

— Rule  11870 — Failure  to  abide  by 
customer  account  transfer  contracts. 

—SEC  Rule  llAcl-4— Failure  to 
properly  display  limit  orders. 

—SEC  Rule  llAcl-l{c)(5)— Failure  to 
properly  update  published  quotes  in 
certain  ECNs. 

— SEC  Exchange  Act  Rule  17a-5 — 
Failure  to  timely  file  FOCUS  reports  and 
annual  audit  reports. 

—SEC  Exchange  Act  Rule  1 7a-10 — 
Failure  to  timelv  file  Schedule  I. 

— MSRB  Rule  A-14— Failure  to  pay 
annual  fee. 

—MSRB  Rule  G-12— Failure  to  abide 
by  uniform  practice  rules. 

■  —MSRB  Rule  G-14— Failure  to 
submit  reports. 

—MSRB  Rule  G-36— Failure  to  timely 
submit  reports. 

—MSRB  Rule  G-3  7— Failure  to  timely 
submit  reports  for  political 
contributions. 

—MSRB  Rule  G-38— Failure  to  timely 
submit  reports  detailing  consultant 
activities. 


II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton.-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 

change  is  to  clarify  that  a  member's 
failure  to  timely  file  Schedule  I, 
pursuant  to  Rule  17a-10  of  the  Act.-*  is 
appropriate  for  disposition  under  the 
NASD's  MR\T  and  that  such  member 
may  be  assessed  a  late  fee  under 
Schedule  A.  As  described  in  more  detail 
herein,  the  NASD  believes  that  the 
current  rule  language  in  lM-9216  and 
Schedule  A  referring  to  Rule  17a-5  of 
the  Act — FOCUS  Report,  does  not 
clearly  reflect  that  a  failure  to  timely  file 
Schedule  I  is  included  in  the  NASD's 
MRVP  and  late  fee  provision. 

NASD's  Minor  Rule  Violation  Plan 

In  1984.  the  Commission  adopted 
amendments  to  Rule  19d-l(c)  of  the 
Act  "■  to  allow  self-regulatorv 
organizations  to  adopt,  with 
Commission  approval,  plans  for  the 
disposition  of  minor  violations  of  rules.*' 
In  1993,  pursuant  to  Rule  19d-l(c)  of 
the  Act,'  the  NASD  established  a 
MRVT."  See  NASD  Rule 
9216(b),  In  2001,  the  Commission 
approved  amendments  to  the  NASD's 
MRVP.  9 

NASD  Rule  9216(b)  authorizes  the 
NASD  to  impose  a  fine  of  S2,500  or  less 
on  any  member  or  associated  person  of 
a  member  for  a  violation  of  any  of  the 
rules  specified  in  NASD  IM-9216. 
NASD  staff  reviews  the  number  and 
seriousness  of  the  violations,  as  well  as 
the  previous  disciplinary  history  of  the 
respondent  to  determine  if  a  matter  is 
appropriate  for  disposition  under  the 
Plan  and  to  determine  the  amount  of  the 
fine.  Once  the  NASD  has  brought  a 
minor  violation  of  a  rule  against  an 
individual  or  member  firm,  the  NASD 
may,  at  its  discretion,  issue 
progressively  higher  fines  for  all 


M7CFR240.17a-10. 

M7CFR240.19d-l(c). 

•^Sep  Securities  Exchange  Act  Release  No.  21013 
dune  1.  1984),  49  FR  23833  (June  8.  1994), 

^17CFR240.19d-l(c). 

"See  Securities  Exchange  Act  Release  No.  32076 
(March  31,  1993).  58  FR  18291  (April  8,  1993)(SR- 
NASD-93-6);  see  also  Notice  to  Members  93-42 
(July  1993). 

^See  Securities  Exchange  Act  Release  No.  44512 
(July  3.  2001),  68  FR  36812  (July  13.  2001)(SR- 
NASD-00-39). 


subsequent  minor  violations  of  rules 
within  the  next  24-month  period  or 
initiate  more  formal  disciplinary 
proceedings. 

The  purpose  of  the  MR\T  is  to 
provide  for  a  meaningful  sanction  for 
the  minor  or  technical  violation  of  a  rule 
when  the  initiation  of  a  disciplinary 
proceeding  through  the  formal 
complaint  process  would  be  more  costly 
and  time-consuming  than  would  be 
warranted.  Inclusion  of  a  rule  in  the 
NASD's  MRVT  does  not  mean  it  is  an 
unimportant  rule;  rather,  a  minor  or 
technical  violation  of  the  rule  mav  be 
appropriate  for  disposition  under  the 
MRVP.  The  NASD  retains  the  discretion 
to  bring  full  disciplinar>'  proceedings. 

One  violation  eligible  for  disposition 
under  the  MRVP  is  listed  in  lM-9216  as 
"SEC  Exchange  Act  Rule  17a-5 — failure 
to  timely  file  FOCUS  reports  and  annual 
audit  reports"  Even  though  Schedule  1 
is  part  of  the  FOCUS  report,  it  is 
technically  filed  pursuant  to  Rule  17a- 
10  of  the  Act.'"  not  Rule  1 7a-5  of  the 
Act."  As  a  result,  some  members  may 
conclude  that  the  failure  to  file 
Schedule  I  does  not  qualify  for  the 
NASD's  MRVP.  This  is  incorrect.  The 
NASD  believes  that  there  is  ample 
evidence  to  suggest  that  Schedule  I, 
which  is  part  of  the  FOCUS  report, 
ought  to  be  included  in  the  MRVT.-  In 
its  2001  rule  filing  expanding  the  MRVP 
(and  late  fee  provision)  to  include  late 
FOCUS  reports,  the  NASD  did  not 
intend  to  exempt  portions  of  the  ^OCUS 
report,  such  as  Schedule  1.  To  hold 
otherwise  would  allow  the  NASD  to 
impose  minor  rule  violations  for  only 
parts  of  the  FOCUS  report.  Nevertheless, 
for  purposes  of  clarity,  the  proposed 
rule  change  amends  IM-9216  to  make 
clear  that  a  failure  to  timely  file 
Schedule  I  is  eligible  for  disposition 
under  the  MRVT. 

Late  Fees 

In  2001,  the  Commission  also 
approved  amendments  to  Schedule  A  of 
the  NASD  By-laws  that  provide  for  the 


■"17CFR240.17a-10. 

"17CFR240.17a-5. 

"The  rule  text  of  Rule  17a-10  under  the  Act 
specifically  refers  to  Schedule  I  as  being  part  of 
Form  X-17A-5.  the  FOCUS  Report.  See.  e.g..  Rule 
17a-10(a)(l)  of  the  Act  ("Every  broker  or  dealer 
exempted  from  the  filing  requirements  of  paragraph 
(a)  of  Rule  17a-5  shall,  not  later  than  17  business 
days  after  the  close  of  each  calendar  year,  file  •    •   • 
Schedule  I  of  Form  X-1 7A-5  for  such  calendar 
year  "):  see  also  Rule  17a-10(a)(2)  under  the  Act.  In 
addition,  the  Commission  characterizes  Schedule  I 
as  being  a  supplement  to  the  FOCUS  report.  See 
FOCUS  Reporting  System.  Securities  Exchange  Act 
Release  No.  13462  (Apr.  22.  1977),  12  S.E.C.  Docket 
156:  Securities  Exchange  Act  Release  No.  13100 
(Dec.  22,  1976).  42  FR  782  (January  4.  1977) 
(approving  proposed  Commission  rule 
amendments). 
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mandatot7  assessment  of  late  fees  for  a 
failure  to  timely  file  certain 
documents.  1'  The  late  fees  are 
automatically  imposed  and  assessed  on 
a  per-day  basis  for  a  period  of  not  more 
than  10  business  days.  Late  fees  are 
administrative  rather  than  disciplinary 
in  nature.  NASD  staff,  however,  may 
institute  disciplinary  proceedings 
concerning  late  filings  if  the 
circumstances  so  warrant.  Currently, 
Schedule  A.  Section  4,  Paragraph  (1){3) 
designates  FOCUS  reports  and  annual 
audit  reports  as  documents  that  are 
eligible  for  the  late  fee  provision.'-* 
Specifically,  this  late  fee  provision 
applies  to  "SEC  Rule  17a-5— monthly 
and  quarterly  FOCUS  reports  and 
annual  audit  reports."  For  the  same 
reasons  stated  above,  the  NASD 
proposes  to  amend  Schedule  A  to  make 
clear  that  a  member  may  be  assessed  a 
late  fee  for  failing  to  timely  file 
Schedule  1  of  the  FOCUS  report. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,'""  which  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  this  proposed  rule 
change  is  necessar>'  to  clarify-  that  a 
failure  to  timely  file  Schedule  1  is 
included  in  the  NASD's  MRVP  and  late 
fee  provision  under  Schedule  A. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessaiy  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regidatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'J  See  Securities  Exchange  Act  Release  No.  44512 
(July  3,  2001).  68  FR  36812  (July  13.  2001). 

'■*  Schedule  .\,  Section  4.  Paragraph  (b)(2) 
contains  a  separate  late  fee  provision  for  late  filings 
of  the  Uniform  Terniinalion  Notice  for  Security 
Industry  Registration  ("Form  U-5").  Unlike  the  late 
fee  provision  in  paragraph  (1).  the  Form  U-5  late  fee 
provision  provides  for  a  one-time  assessment  of  a 
late  fee. 

"15  U.S.C.  78o-3(b)(6). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
pursuant  to  Section  19fb)(3)(A)(i)  of  the 
Act  "^  and  subparagraph  (f)(1)  of  Rule 
19b-4  thereunder.'^  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  2054^0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-148  and  should  be 
submitted  by  November  13,  2003, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-26711  Filed  10-22-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^«8651;  File  No.  SR-NASD- 
2003-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  Rules  1011, 
1014  and  1017 

October  17.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ■'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  January 
17,  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  *  On 
September  17,  2003,  NASD  filed 
Amendm.ent  No.  1  to  the  proposed  rule 
change  4  On  October  16,  2003,  NASD 
filed  Amendment  No.  2  to  the  proposed 
rule  change.'"'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
[brackets]. 


1010.  Membership  Proceedings 

1011.  Definitions 

(a)  No  Change. 

(b)  "Associated  Person" 

[The  term  "Associated  Person" 
means:  (1)  A  natural  person  registered 
under  the  Rules  of  the  Association;  or 
(2)  a  sole  proprietor,  partner,  officer, 
director,  branch  manager,  or  other 
natural  person  occupying  a  similar 
status  or  performing  similar  functions 
who  will  be  or  is  anticipated  to  be 


■6  15  U.S.C.  78s(b)(3){A)(i). 
'M7CFR240.19b-4(f)(l). 
'» 17  CFR  2a0.30-3(a){12). 


'15  U.S.C.  78s(b)(l). 

2l7CFR240.l9b-4. 

'Commission  staff  made  certain  tvpographical 
changes  to  this  Notice  with  the  consent  of  NASD. 
Telephone  conversation  between  Kosha  K  Dalai, 
Assistant  General  Counsel.  NASD,  and  Andrew 
Shipe,  Special  Counsel.  Division  of  Market 
Regulation  ("Division"),  Commission.  September 
23,  2003. 

••  See  letter  from  Kosha  K.  Dalai,  .Assistant  General 
Counsel,  NASD,  to  Katherme  England.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  September  16.  2003. 

^  See  letter  from  Kosha  K,  Dalai.  Assistant  General 
Counsel.  NASD,  to  Katherine  England,  A.ssistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  October  15,  2003 
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associated  with  the  AppHcant.  or  a 
natural  person  engaged  in  the 
investment  banking  or  securities 
business  who  will  be  or  is  anticipated 
to  be  directly  or  indirectly  cnntrolling  or 
controlled  by  the  Applicant,  whether  or 
not  any  such  person  is  registered  or 
exempt  from  registration  under  the 
NASD  By-Laws  or  the  Rules  of  the 
Association.) 

The  term  "Associated  Person"  means: 
(1)  A  natural  person  registered  under 
NASD  Rules:  or  (21  a  sole  proprietor,  or 
any  partner,  officer,  director,  branch 
manager  of  the  Applicant,  or  anv  person 
occupying  a  similar  status  or  performing 
similar  functions:  13)  any  company, 
government  or  political  subdivision  or 
agency  or  instrumentalitv  of  a 
government  controlled  by  or  controlling 
the  Applicant:  (41  any  employee  of  the 
Applicant,  except  any  person  whose 
functions  are  solely  clerical  or 
ministerial:  (5)  any'  person  directly  or 
indirectly  controlling  the  Applicant 
whether  or  not  such  person  is  registered 
or  exempt  from  registration  under 
NASD  By-Laws  orNASD  Rules:  16}  any 
person  engaged  in  investment  hanking 
or  securities  business  controlled  directly 
or  indirectly  by  the  Appl'cant  whether 
such  person  is  registered  or  exempt  from 
registration  under  NASD  By-Laws  or 
NASD  Rules:  or  (7)  any  person  who  will 
be  or  is  anticipated  to  be  a  person 
described  in  (1)  through  (6)  above. 

(c)  through  (n) — No  Change, 
***** 

1014.  Department  Decision 

(a)  Standards  for  Admission 

After  considering  the  application,  the 
membership  interview,  other 
information  and  documents  provided  bv 
the  Applicant,  other  information  and 
documents  obtained  by  the  Department, 
and  the  public  interest  and  the 
protection  of  investors,  the  Department 
shall  determine  whether  the  Applicant 
meets  each  of  the  following  standards: 

(1)  through  (2) — No  Change. 

(3)  The  Applicant  and  its  Associated 
Persons  are  capable  of  complving  with 
the  federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  [the]  NASD 
Rules  [of  the  Association),  including 
observing  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade.  In  determining  whetht^r  this 
standard  is  met.  the  Department  [may] 
shall  \ake  into  consideration  whether: 

(A)  a  state  or  federal  authorit\'  or  self- 
regulatory  organization  has  taken 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

(B)  an  Applicants  or  Associated 
Person's  record  reflects  a  sales  practice 


event,  a  pending  arbitration,  or  a 
pending  private  civil  action: 

(C)  an  Applicant  or  Associated  Person 
is  the  subject  of  a  pending,  adjudicated, 
or  settled  regulatory  action  or 
investigation  by  the  Commission,  the 
Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization;  [a  pending,)  an 
adjudicated,  or  settled  investment- 
related  private  civil  action  for  damages 
or  an  injunction;  or  a  criminal  action 
(other  than  a  minor  traffic  violation)  that 
is  pending,  adjudicated,  or  that  has 
resulted  in  a  guilty  or  no  contest  plea; 
or  an  Applicant,  ils  control  persons, 
principals,  registered  representatives, 
other  Associated  Persons,  any  lender  of 
5%  or  more  of  the  Applicant's  net 
capital,  and  any  other  member  with 
respect  to  which  these  persons  were  a 
control  person  or  a  5%  lender  of  its  net 
capital  is  subject  to  unpaid  arbitration 
awards,  other  adjudicated  customer 
awards,  or  unpaid  arbitration 
settlements: 

(D)  an  Associated  Person  was 
terminated  for  cause  or  permitted  to 
resign  after  an  investigation  of  an 
alleged  violation  of  a  federal  or  state 
securities  law,  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  industry'  standard 
of  conduct; 

(E)  a  state  or  federal  authority  or  self- 
regulatcr\'  organization  has  imposed 
remedial  action,  such  as  special 
training,  continuing  education 
requirements,  or  heightened 
supervision,  on  an  Associated  Person; 
and 

(F)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  provided 
information  indicating  that  the 
Applicant  or  an  Associated  Person 
otiierwise  poses  a  threat  to  public 
investors. 

(4)  The  Applicant  has  established  all 
contractual  or  other  arrangements  and 
business  relationships  with  banks, 
clearing  corporations,  service  bureaus, 
or  others  necessar\'  to: 

(A)  initiate  the  operations  described 
in  the  Applicant's  business  plan, 
considering  the  nature  and  scope  of 
operations  and  the  number  of  personnel: 
and 

(B)  comply  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  [the]  NASD  Rules  [of 
the  Association). 

(5)  The  Applicant  has  or  has  adequate 
plans  to  obtain  facilities  that  are 
sufficient  to: 

(A)  initiate  the  operations  described 
in  the  Applicants  business  plan, 
considering  the  nature  and  scope  of 


operations  and  the  number  of  persoruiel; 
and 

(B)  comply  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  (the)  NASD  Rules  [of 
the  Association), 

(6H7)  No  Change. 

(8)  The  applicant  has  financial 
controls  to  ensure  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  [the]  NASD 
Rules  [of  the  Association). 

(9)  No  Change. 

(10)  The  Applicant  has  a  super\'isory 
system,  including  WTitten  supervisory 
procedures,  internal  operating 
procedures  (including  operational  and 
internal  controls),  and  compliance 
procedures  designed  to  prevent  and 
detect,  to  the  extent  practicable, 
violations  of  the  federal  securities  laws, 
the  rules  and  regulations  thereunder, 
and  [the)  NASD  Rules  [of  the 
Association].  In  evaluating  the  adequacy 
of  a  supen,dsory  system,  the  Department 
shall  consider  the  overall  nature  and 
scope  of  the  Applicant's  intended 
business  operations  and  shall  consider 
whether: 

(A)  the  number,  location,  experience, 
and  qualifications  of  supervisory- 
personnel  are  adequate  in  light  of  the 
number,  location,  experience,  and 
qualifications  of  persons  to  be 
supervised;  the  Central  Registration 
DepositoPif  record  or  other  disciplinar\' 
history  of  supervisory  personnel  and 
persons  to  be  supervised;  and  the 
number  and  locations  of  the  offices  that 
the  Applicant  intends  to  open  and  the 
nature  and  scope  of  business  to  the 
conducted  at  each  office; 

(B)  the  Applicant  has  identified 
specific  Associated  Persons  to  super\'ise 
and  discharge  each  of  the  functions  in 
the  Applicant's  business  plan,  and  to 
supervise  each  of  the  Applicant's 
intended  offices,  whether  or  not  such 
offices  are  required  to  be  registered 
under  [the]  iV.4SD  Rules  [of  the 
Association): 

(C)  the  Applicant  has  identified  the 
functions  to  be  performed  by  each 
Associated  Person  and  has  adopted 
procedures  to  assure  the  registration 
with  NASD  [the  Association!  and 
applicable  states  of  all  persons  whose 
functions  are  subject  to  such  registration 
requirements). ],- 

(D)  each  Associated  Person  identified 
in  the  business  plan  to  discharge  a 
supervisory  function  has  at  least  one 
year  of  direct  experience  or  two  years  of 
related  experience  in  the  subject  area  to 
be  supervised; 

(E)  the  Applicant  will  solicit  retail  or 
institutional  business; 

(F)  the  Applicant  will  recommend 
securities  to  customers; 
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(G)  the  location  or  part-time  status  of 
a  super\'isor  or  principal  will  affect  such 
person's  ability  to  be  an  effective 
supervisor; 

(H)  the  Applicant  should  be  required 
to  place  one  or  more  Associated  Persons 
under  heightened  super\'ision  pursuant 
to  Notice  to  Members  97-19; 

(I)  any  remedial  action,  such  as 
special  training  or  continuing  education 
requirements  or  heightened  supervision, 
has  been  imposed  on  an  Associated 
Person  by  a  state  or  federal  authority  or 
self-regulatory  organization;  and 

(JJ  any  other  condition  that  will  have 
material  impact  on  the  Applicant's 
ability  to  detect  and  prevent  violations 
of  the  federal  securities  laws,  the  rules 
and  regulations  thereunder,  and  [the] 
NASD  Rules  [of  the  Association). 

(II)  No  Change 

(12)  The  Applicant  has  completed  a 
training  needs  assessment  and  has  a 
written  training  plan  that  complies  with 
the  continuing  education  requirements 
imposed  by  the  federal  securities  laws, 
the  rules  and  regulations  thereunder, 
and  [the]  .\ASD  Rules  [of  the 
Association). 

(13)  NASD  (The  Association)  does  not 
possess  any  information  indicating  that 
the  Applicant  may  circumvent,  evade, 
or  otherwise  avoid  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  or  [the]  NASD 
Rules  [of  the  Association]. 

(14)  The  application  and  all 
supporting  documents  otherwise  are 
consistent  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  [the]  NASD  Rules  [of 
the  Association). 

(b)  Granting  or  Denying  Application 

(II  In  reviewing  an  application  for 
membership,  the  Department  shall 
consider  whether  the  Applicant  and  its 
Associated  Persons  meet  each  of  the 
standards  in  paragraph  la).  Where  the 
Department  determines  that  the 
Applicant  or  its  Associated  Persons  are 
the  subject  of  anv  of  the  events  set  forth 
in  Rule  1014lall3llAI  and  IC)  through 
IE},  a  presumption  exists  that  the 
application  should  be  denied.  The 
Applicant  may  overcome  the 
presumption  by  demonstrating  that  it 
can  meet  each  of  the  standards  in 
paragraph  (a),  notwithstanding  the 
e.xistence  of  anv  of  the  events  set  forth 
in  Rule  W14laj(3l(AI  and  Id  through 
lEi 

12 j  1(1)1  If  the  Department  determines 
that  the  Applicant  meets  each  of  the 
standards  in  paragraph  (a),  the 
Department  shall  grant  the  application 
for  membership. 

131  [(2)1  If  the  Department  determines 
that  the  Applicant  does  not  meet  one  or 
more  of  the  standards  in  paragraph  (a) 


in  whole  or  in  part,  the  Department 
shall: 

(A)  grant  the  application  subject  to 
one  or  more  restrictions  reasonably 
designed  to  address  a  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concern  based  on  the  standards  for 
admission  in  Rule  1014(a);  or 

(B)  deny  the  application. 
(c)-(d)  No  Change. 

(e)  Service  and  Effectiveness  of 
Decision 

The  Department  shall  serve  its 
decision  and  the  membership  agreement 
on  the  Applicant  in  accordance  with 
Rule  1012.  The  decision  shall  become 
effective  upon  service  and  shall  remain 
in  effect  during  the  pendency  of  any 
review  until  a  decision  constituting 
final  action  of  NASD  [the  Association]  is 
issued  under  Rule  1015  or  1016,  unless 
otherwise  directed  by" the  National 
Adjudicatory  Council,  the  NASD  Board, 
or  the  Commission. 

(f)  No  Change. 

(g)  Final  Action 

Unless  the  Applicant  files  a  written 
request  for  a  review  under  Rule  1015, 
the  Department's  decision  shall 
constitute  final  action  by  NASD  [the 
Association). 


1017.  Applications  for  Approval  of 
Change  in  Ownership,  Control,  or 
Business  Operations 

(aj  Events  Requiring  Application 
A  member  shall  file  an  application  for 
approval  of  any  of  the  following  changes 
to  its  ownership,  control,  or  business 
operations: 

(1)  a  merger  of  the  member  with 
another  member,  unless  both  are 
members  of  the  New  York  Stock 
Exchange,  Inc.  or  the  surviving  entity 
will  continue  to  be  a  member  of  the 
New  York  Stock  Exchange.  Inc.; 

(2)  a  direct  or  indirect  acquisition  by 
the  member  of  another  member,  unless 
the  acquiring  member  is  a  member  of 
the  New  York  Stock  Exchange,  Inc.; 

(3)[a]  direct  or  indirect  acquisitions  or 
transfers  of  25%  or  more  in  the 
aggregate  [substantially  all]  of  the 
member's  assets  or  any  asset,  business 
or  line  of  operation  that  generates 
revenues  comprising  25%  or  more  in  the 
aggregate  of  the  member's  earnings 
measured  on  a  rolling  36-month  basis, 
unless  both  the  seller  and  acquirer  are 
members  [the  acquirer  is  a  member]  of 
the  New  York  Stock  Exchange,  Inc.; 

(4)  a  change  in  the  equity  ownership 
or  partnership  capital  of  the  member 
that  results  in  one  person  or  entity 
directly  or  indirectly  owning  or 
controlling  25  percent  or  more  of  the 
equity  or  partnership  capital;  or 


(5)  a  material  change  in  business 
operations  as  defined  in  Rule  101  l(i). 

(b)-(f)  No  Change. 

(g)  Department  Decision 

(1 )  The  Department  shall  consider  the 
application,  the  membership  interview, 
other  information  and  documents 
provided  by  the  Applicant  or  obtained 
by  the  Department,  the  public  interest, 
and  the  protection  of  investors.  In 
rendering  a  decision  on  an  application 
submitted  under  Rule  1017(a).  the 
Department  shall  consider  whether  the 
Applicant  and  its  Associated  Persons 
meet  each  of  the  standards  in  Rule 
1014(a).  Where  the  Department 
determines  that  the  Applicant  or  its 
Associated  Persons  are  the  subject  of 
any  of  the  events  set  forth  in  Rule 
1014(a)(3)(A)  and  (C)  through  IE),  a 
presumption  exists  that  the  application 
should  be  dented.  The  Applicant  may 
overcome  the  presumption  by 
demonstrating  that  it  can  meet  each  of 
the  standards  in  Rule  1014(a), 
notwithstanding  the  existence  of  any  of 
the  events  set  forth  in  Rule  1014(a)(3)(A) 
and  (C)  through  (Ej. 

(A)  In  rendering  a  decision  on  an 
application  for  approval  of  a  change  in 
ownership  or  control,  or  an  application 
for  approval  of  a  material  change  in 
business  operations  that  does  not 
involve  modification  or  removal  of  a 
membership  agreement  restriction,  the 
Department  shall  determine  if  the 
Applicant  would  continue  to  meet  the 
standards  in  Rule  1014(a)  upon 
approval  of  the  application. 

(B)  In  rendering  a  decision  on  an 
application  requesting  the  modification 
or  removal  of  a  membership  agreement 
restriction,  the  Department  shall 
consider  whether  the  maintenance  of 
the  restriction  is  appropriate  in  light  of: 

(i)  the  standards  set  forth  in  Rule 
1014; 

(ii)  the  circumstances  that  gave  rise  to 
the  imposition  of  the  restriction; 

(iii)  the  Applicant's  operations  since 
the  restriction  was  imposed; 

(iv)  any  change  in  ownership  or 
control  or  supervisors  and  principals; 
and 

(v)  any  new  evidence  submitted  in 
connection  with  the  application. 

(2)-(4)  No  Change. 

(h)  Service  and  Effectiveness  of 
Decision 

The  Department  shall  serve  its 
decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 
remain  in  effect  during  the  pendency  of 
Emy  review  until  a  decision  constituting 
final  action  of  NASD  (the  Association]  is 
[served]  issued  under  Rule  1015  or 
1016,  unless  otherwise  directed  by  the 
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National  Adjudicatory  Council,  the 
NASD  Board,  or  the  Commission, 
(i)  Request  for  Review;  Final  Action 
An  Applicant  may  file  a  written 
request  for  review  of  the  Department's 
decision  with  the  National  Adjudicatory 
Council  pursuant  to  Rule  1015.  The 
procedures  set  forth  in  Rule  1015  shall 
apply  to  such  review,  and  the  National 
Adjudicatory  Council's  decision  shall  be 
subject  to  discretionary  review  by  the 
NASD  Board  pursuant  to  Rule  1016.  If 
the  Applicant  does  not  file  a  request  for 
review,  the  Department's  decision  shall 
constitute  final  action  by  NASD  [the 
Association], 

(jHk)  No  Change, 
***** 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulator}' Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  membership  application  and 
membership  continuation  processes 
have  played  an  important  role  in 
investor  protection  by  helping  to  ensure 
that  new  members  and  members  that 
make  a  material  change  to  their  business 
comply  or  continue  to  comply  with 
rigorous  standards.  Rule  1014,  which 
sets  forth  the  standards  used  when 
reviewing  new  member  and  continuing 
member  applications,  specifically 
requires  NASD  to  consider  the  public 
interest  and  protection  of  investors 
when  reviewing  applications. 

Recently,  there  has  been  an  increase 
in  company  restructurings,  including 
the  selling  of  company  assets.  Asset 
transfer  applications  filed  pursuant  to 
Rule  1017  are  often  time-sensitive  and 
may  be  the  first  step  in  a  member's 
withdrawal  from  the  securities  business. 
While  asset  transfers  often  ser\'e 
legitimate  business  purposes,  they  also 
can  raise  customer  protection  issues. 
NASD  has  encountered  several 
instances  where  the  effect  of  a  member 
attempting  to  restructure  by  transferring 
assets  is  to  insulate  the  member  and  its 


owners  from  responsibijitv  for  pavment 
of  pending  or  unpaid  arbitrations.  Some 
firms  may  choose  to  transfer  their  assets 
without  a  corresponding  transfer  of  their 
liabilities.  Because  the  corporate  format 
used  by  many  firms  insulates  the 
owners  from  liabilities  of  the  firm,  a 
customer  with  an  award  or  judgment 
against  the  firm  may  only  be  able  to  be 
paid  from  the  firm's  assets.  Thus  an 
asset  transfer  may  transform  the  firm 
from  an  operating  business  that  can 
generate  value  over  time  to  a  shell 
holding  the  firm's  liquidated  value, 
leaving  behind  customers  with 
arbitration  claims  pending  against,  or 
arbitration  awards  unsatisfied  by,  a  firm 

In  light  of  the  customer  protection 
concerns  raised  in  the  application 
process,  NASD  is  proposing  a  rule 
change  that  would  clarify  and  expand 
NASD's  authority  to  identify-  and 
respond  to  changes  in  a  firm  that  may 
not  account  for  pending  arbitrations  and 
customer  claims. 

1.  Review  of  Material  Transfer  of 
Member's  Assets 

Applications  submitted  pursuant  to 
Rule  1017  provide  NASD  with  the 
opportunity  to  review  member 
transactions  that  can  materially 
adversely  affect  current  and  former 
customers.  Rule  1017(a)(3)  requires  a 
member  to  submit  an  application  upon 
the  acquisition  of  substantially  all  of  the 
member's  assets.  However,  this  mav 
potentially  eliminate  from  NASDs 
review  a  members  piecemeal  sale  of  its 
assets  that,  while  not  "substantially  all" 
in  amount,  may  nevertheless  have  a 
material  impact  on  the  operations  or 
profitability  of  the  selling  member 

The  proposed  rule  change  would 
clarify  that  Rule  1017(a)(3)  applies  to 
transfers  as  well  as  to  sales  of  a  firm's 
assets,  including  sales  and  transfers  of 
assets  to  an  affiliated  entity.  The 
proposed  rule  change  also  would 
broaden  the  scope  of  Rule  101 7(a)(3).  In 
Notice  to  Members  02-54  (August 
2002).  which  NASD  issued  to  solicit 
comment  on  the  proposed  membership 
application  rules,  the  proposal  set  forth 
in  the  Notice  required  members  to 
submit  applications  prior  to  the  transfer 
of  a  material  amount  of  the  member's 
assets  or  prior  to  the  transfer  of  any 
asset,  business  or  line  of  operation  that 
generates  revenues  comprising  a 
material  portion  of  the  selling  member's 
earnings.  Based  on  the  comments 
received  in  response  to  the  Notice,  as 
discussed  further  in  Item  II  C.  below, 
NASD  has  re\^ised  the  proposed  rule 
change  to  include  a  more  objective 
standard  based  on  the  percentage  of 
assets  transferred.  The  revised  proposed 
rule  change  would  require  members  to 


submit  applications  prior  to  the  sale  or 
transfer  of  25%  or  more  of  the  member's 
assets  or  any  asset,  business  or  line  of 
operation  that  generates  revenues  of 
25%  or  greater  of  the  selling  member's 
earnings  over  a  rolling  36-month  period. 
The  36-month  period  would  be 
measured  backwards  from  the  date  that 
the  member  initially  notifies  NASD  of 
its  intent  to  sell  or  transfer  assets  bv 
submitting  an  application  pursuant  to 
Rule  1017,6 

2.  Clarification  of  Members  Required  to 
Submit  Applications 

Because  of  concerns  that  a  selling 
member's  customers  may  be  left 
unprotected  following  an  asset  transfer, 
the  seller's  situation  should  be  reviewed 
in  connection  with  all  such 
transactions.  Rule  1017(a)  currently 
exempts  selling  members  from  the 
requirement  to  submit  applications  if 
the  acquiring  firm  is  a  member  of  the 
NYSE.  The  proposed  rule  change  would 
require  all  non-.\'YSE  selling  members 
to  submit  an  application  regardless  of 
whether  the  acquiring  firm  is  a  NYSE 
member  The  proposed  rule  change  is 
not  intended  to  put  applicants  through 
duplicative  approval  processes  where 
the  transaction  is  otherwise  subject  to 
adequate  customer  protection 
safeguards.  Rather,  in  requiring  an 
application  regardless  of  whether  the 
acquirer  is  a  member  of  the  NYSE, 
NASD  will  be  assured  of  receiving 
notice  and  will  be  in  a  position  to  target 
particular  aspects  of  the  transaction  for 
additional  review,  if  necessars' 

3.  Consideration  of  Arbitrations  in 
.Application  Process 

To  encourage  compliance  with  the 
terms  of  arbitration  and  other 
adjudicated  customer  awards,  the 
proposed  rule  change  would  amend 
Rule  1014(a)(3)  to  include  as  specific 
factors  in  the  consideration  of  both  new 
and  continuing  member  applications 
unpaid  arbitration  awards,  other 
adjudicated  customer  awards  against  an 
applicant  and  other  persons  that  may 
have  significant  control  or  influence 
over  the  applicant,  including  its 
controlling  persons,  principals, 
registered  representatives,  other 
Associated  Persons,  any  lender  of  5%  or 
more  of  the  applicant's  net  capital,  and 
any  other  member  with  respect  to  which 
these  persons  were  a  controlling  person 
or  a  5%  lender  of  its  net  capital 
Currently.  NASD  Rule  2110  would 
apply  to  efforts  by  a  firm  and  its  owners 
to  unfairly  prejudice  customers  seeking 


"*  In  situations  where  NASD  does  not  receive 
notice,  the  36-month  period  will  be  measured  from 
the  date  when  notice  was  due.  See  Rule  1017|c)(l). 
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relief  in  arbitration  proceedings  and 
thus  this  is  a  cognizable  factor  in 
membership  decisions.  The  proposed 
rule  change  would  more  explicitly  make 
this  part  of  the  membership  decisional 
criteria. 

4.  Burden  of  Proof 

NASD  has  seen  mstances  where  an 
applicant  (both  new  member  and 
change  of  ownership/control)  has  a 
disciplinary  history  of  some  concern 
that  falls  short  of  a  statutory 
disqualification.  Many  of  these  cases 
involve  applications  from  closely  held 
firms  where,  even  if  the  broker/dealer 
establishes  heightened  supervisory 
procedures,  the  influence  of  the  control 
person  on  the  small  broker/dealer  may 
overcome  the  supervisory  structures. 
Rule  1014(a)(3)  requires  NASD  to 
determine  whether  an  applicant  and  its 
associated  persons  "are  capable  of 
complving  with"  federal  securities  laws 
and  the  rules  of  NASD.  A  variety  of 
specific  events,  including  past  and 
current  disciplinary  actions  and 
customer  claims,  are  among  the 
considerations  referenced  in  the  rule. 

To  further  enhance  NASD's  authority 
under  Rule  l()14(a)  to  consider  the 
impact  of  an  applicant's  past  behavior, 
the  proposed  rule  change  would  create 
a  rebuttable  presumption  that  the 
application  should  be  denied  when  any 
of  the  events  enumerated  in  Rule 
ini4(a)(:i)(A)  and  (C)  through  (E)  are 
present.  An  Applicant  mav  overcome 
the  presumption  bv  demonstrating  to 
the  Department  that  it  can  meet  each  of 
the  standards  in  Rule  1014(a).  In 
determining  whether  an  Applicant  has 
overcome  the  presumption.  NASD  staff 
will  consider  the  Applicant's 
submission  in  light  of  the  specific 
standards  of  Rule  1014(a),  the  public 
interest,  protection  of  investors,  and 
NASD's  responsibility  to  provide  a  fair 
procedure  in  accordance  with  its 
membership  rules.  The  rebuttable 
presumption  would  not  create  new 
standards  for  admission,  but  would 
merely  clarif\'  that  applicants  with 
certain  regulatory  history  must 
affirmatively  demonstrate  that  they 
should  be  allowed  admission. 

5.  Applicability  of  Rule  to  Non-N'atural 
Persons 

The  proposed  rule  change  would 
amend  Rule  1011  to  amend  the 
definition  of  "Associated  Person"  to, 
among  other  things,  ini.lude  a  reference 
to  non-natural  controlling  persons  in 
light  of  the  fact  that  NASD's  current 
definition  of  "associated  persons"  does 
not  encompass  non-natural  persons.  The 
amended  definition  would  apply  to  the 
entire  Rule  1010  Series  and  provide  for 


consistency  in  the  membership 
application  process.  NASD  may 
consider  in  the  future  whether  to 
expand  the  definition  of  "associated 
persons"  more  generally  to  include  non- 
natural  persons. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  1 5  A(b)(6)  of  the  Act,  ^  which 
require,  among  other  things,  that 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  the  proposed  rule 
change  will  improve  its  ability  to  detect 
and  prevent  conduct  that  can  be 
harmful  to  public  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  02-54  (August  2002).  Seven 
comments  were  received  in  response  to 
the  Notice.**  Of  the  seven  comment 
letters  received,  six  were  in  favor  of  the 
proposed  rule  change  and  the  seventh, 
while  not  opposed  to  the  proposed  rule 
change,  expressed  concerns  that  the 
proposed  rule  change  would  not  be  able 
to  accomplish  its  objectives.  The 
commenter  expressed  doubts  about 
NASD's  ability  to  monitor  asset  transfers 
and  further  believed  that  the 
amendments  may  be  unnecessary  as  a 
plaintiffs  attorney  often  had  other 
means  to  recover  judgments.''  A 
summary  of  the  comments  received  is 
set  forth  below. 

Review  of  Material  Transfer  of 
Member's  Assets 

Five  of  the  commenters  supported  the 
proposal  to  require  firms  to  submit  an 


■  15U.S.C.  78o-,l(b)(6). 

■  See  comn^nt  letters  from  Anonymous,  dated 
September  131  2002;  Anonymous,  dated  September 
18,  2002:  Anderson  Corporate  Finance,  LLC.  dated 
August  28,  2(J02:  Associated  Securities  Corp.,  dated 
September  11,  2002:  Canaccord  Capital 
Corporation.  USA,  dated  Septemljer  20.  2002;  Kirk 
Securities  Corporation,  dated  September  17,  2002; 
and  Rhodes  Securities,  Inc.  dated  September  16, 
2002. 

"  See  comnlent  letter  from  Associated  Securities 
Corp.,  dated  September  11,  2002. 


application  prior  to  the  transfer  of  a 
material  amount  of  the  member's  assets 
or  prior  to  the  transfer  of  any  asset, 
business  or  line  of  operation  that 
generates  revenues  comprising  a 
material  portion  of  the  selling  member's 
earnings.'"  While  supporting  the 
proposal,  one  commenter  noted  that  the 
proposed  rule  change  should  only  apply 
to  full  service  firms  with  specified 
minimum  revenues,  and  not  to  advisory 
firms  that  do  not  handle  customer 
accounts,  cash  or  have  retail 
customers."  While  not  opposing  the 
proposal,  another  commenter 
questioned  whether  NASD  would  be 
able  to  monitor  these  types  of  asset 
transfers  and  noted  that  requiring 
reviews  of  these  types  of  transactions 
might  force  a  firm  into  liquidation. '^ 

All  six  commenters  who  responded  to 
the  question  of  whether  materiality 
should  be  more  clearly  defined  agreed 
that  the  Rules  should  include  a  more 
specific  definition  of  materialitv.' '  One 
commenter  stated  that  a  more  specific 
plain  English  standard  would  help 
prevent  confusion  and  errors.'^  A 
second  commenter  suggested  a 
minimum  of  15%  and  a  maximum  of 
25%  standard. ^•''  A  third  commenter 
noted  that  while  a  more  specific 
standard  would  help  ensure 
compliance,  a  standard  that  is  too 
specific  might  make  it  easier  for  people 
to  circumvent  the  rule.  This  same 
commenter  also  suggested  that  the 
definition  of  materiality  include  a  time 
component  as  well  as  a  percentage 
component  to  address  concerns  of 
"piecemeal"  transfers  {e.g..  X%  or 
greater  if  no  other  transfer  has  occurred 
within  the  last  Y  years  or  X/Y%  if  any 
such  transfer  has  occurred  within  the 
last  Y  years). '^  As  described  in  Item  II 
A  of  this  Notice,  in  response  to  the 
comments  received,  NASD  has  revised 


"'See  comment  letters  from  Anonymous,  dated 
September  18.  2002:  .\nderson  Corporate  Finance, 
LLC.  dated  August  28.  2002:  Canaccord  Capital 
Corporation,  USA,  dated  September  20.  2002:  Kirk 
Securities  Corporation,  dated  September  17.  2002: 
and  Rhodes  Securities.  Inc..  dated  September  16, 
2002. 

' '  See  comment  letter  from  Anonymous,  dated 
September  13.  2002 

'"^  See  comment  letter  from  Associated  Securities 
Corp..  da'ted  .September  11.  2002. 

"See  comment  letters  from  Anonymous,  dated 
September  13.  2002:  Anonvmous.  dated  September 
18,  2002:  .^Ilde^son  Corpdr.itp  Finance.  LLC,  dated 
August  28,  2002:  Canaccord  Capital  Corporation, 
USA.  dated  September  20.  .^002:  Kirk  Securities 
Corporation,  dated  September  17.  2002:  and  Rhodes 
Securities.  Inc..  dated  September  16.  2002. 

'*  See  comment  letter  from  Canaccord  Capital 
Corporation,  USA,  dated  September  20,  2002. 

'^  See  comment  letter  from  Kirk  Securities 
Corporation,  dated  September  17.  2002.  ' 

'f  See  comment  letter  from  .\nderson  Corporate 
Finance.  LLC,  dated  August  28.  2002. 
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its  proposed  rule  change  to  include  a 
more  specific  definition  of  materiality. 

Of  the  six  commenters  who 
responded,  five  commenters  thought 
that  NASD  should  review  other  tvpes  of 
transactions  not  currently  included  in 
Rule  1014  or  the  rule  proposal. i~  One 
commenter  believed  that  NASD  should 
review  all  types  of  transactions 
commonly  used  to  avoid  liability  and 
regulation. '"  and  a  second  commenter 
thought  that  the  rule  should  be  broad 
enough  to  allow  NASD  to  review  anv 
transaction  that  could  have  an  adverse 
effect  on  the  payment  of  arbitration 
awards  and  other  customer  claims. ^^ 
One  commenter  did  not  think  NASD 
should  review  other  tvpes  of 
transactions.-"  NASD  has  determined 
not  to  expand  its  review  to  other  types 
of  transactions.  Not  only  does  the 
proposed  rule  change  capture  a  much 
broader  range  of  identifiable 
transactions  that  can  cause  potential 
customer  harm,  but  there  are  also  other 
means  to  capture  violations  outside  of 
the  membership  application  process. 
However.  NASD  may  consider 
reviewing  other  types  of  transactions  if 
it  determines  that  any  such  transactions 
particularly  raise  investor  protection 
issues. 

A.  Clarincation  of  Members  Required 
To  Submit  Applications 

With  respect  to  the  proposal  to 
require  all  non-NYSE  selling  members 
to  submit  an  application  to  NASD 
regardless  of  whether  the  buyer  is  an 
NYSE  member,  a  slight  majority  of  the 
commenters  supported  the  proposal.  Of 
the  six  commenters  w'ho  responded, 
four  commenters  supported  the 
proposal.-'  One  commenter  believed 
this  type  of  review  would  help 
regulators  better  coordinate  among 
themselves.^-  Two  commenters  opposed 
this  proposal.-  *  One  commenter 
believed  that  an  NASD  review  should 


'"See comment  letters  from  .^nonvmous.  dated 
September  18.  2002;  Anderson  Corporate  Finance. 
LLC.  dated  August  28.  2002:  Canaccord  Capital 
Clorporation.  USA,  dated  September  20.  2002:  Kirk 
Securities  Corporation,  dated  September  17,  2002; 
and  Rhodes  Securities,  Inc..  dated  September  16, 
2002. 

'"  See  comment  letter  from  Kirk  Securities 
Corporation,  dated  September  17.  2002. 

'"  See  comment  letter  from  Anderson  Corporate 
Finance,  LLC,  dated  August  28.  2002. 

^"  See  comment  letter  from  Anonymous,  dated 
September  13,  2002. 

^'  See  comment  letters  from  Anonymous,  dated 
September  18.  2002;  Anderson  Corporate  Finance. 
LLC,  dated  August  28.  2002;  Kirk  Securities 
Corporation,  dated  September  17.  2002;  and  Rfiodes 
Securities,  Inc.,  dated  September  16,  2002. 

22  See  comment  letter  from  Kirk  Securities 
Corporation,  dated  September  17,  2002. 

'J  See  comment  letters  from  .Anonymous,  dated 
September  13,  2002;  and  Canaccord  Capital 
Corporation.  USA,  dated  September  20,  2002. 


depend  upon  the  types  of  assets  and 
scope  of  the  transactions. 2" 

B.  Burden  of  Proof 

All  the  commenters  supported  the 
proposal  that  applicants  bear  the  burden 
of  proof  to  demonstrate  that  they  should 
be  approved  for  membership  despite  the 
presence  of  a  regulatory-  history.  Six  of 
the  commenters  also  responded  to 
whether  it  is  appropriate  to  impose  the 
burden  of  proof  for  pending  matters 
such  as  pending  investigations  and 
arbitrations  -"  Of  the  six  who 
responded,  five  thought  it  was 
appropriate  to  extend  the  language  to 
pending  investigations  and 
arbitrations.-*^  One  commenter  thought 
it  was  inappropriate.-" 

Expansion  of  Scope  of  Rule  1014  To 
Include  Non-Natural  Persons 

All  six  commenters  who  responded  to 
the  proposal  to  expand  Rule  1014  to 
include  non-natural  persons  supported 
the  proposal.-"  One  commenter  noted 
that  the  proposed  rule  change  would 
clarify  any  confusion.-'* 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 

rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


-■•  See  comment  letter  from  Canaccord  Capital 
Corporation.  LISA,  dated  September  20,  2002. 

2^  See  comment  letters  from  Anonymous,  dated 
September  13,  2002;  Anonymous,  dated  September 
18,  2002;  Anderson  Corporate  Finance,  LLC,  dated 
August  28,  2002;  Canaccord  Capital  Corporation. 
USA.  dated  September  20.  2002;  Kirk  Securities 
Corporation,  dated  September  17.  2002:  and  Rhodes 
Securities.  Inc..  dated  September  16.  2002. 

26  See  comment  letters  from  Anonymous,  dated 
September  13.  2002:  Anonymous,  dated  September 
18,  2002:  Anderson  Corporate  Finance,  LLC,  dated 
August  28,  2002;  Canaccord  Capital  Corporation. 
USA,  dated  September  20.  2002;  and  Kirk  Securities 
Corporation,  dated  September  17.  2002. 

2'  See  comment  letter  from  Anderson  Corporate 
Finance,  LLC.  dated  August  28,  2002. 

2«  See  comment  letters  from  Anonymous,  dated 
September  13,  2002:  and  Canaccord  Capital 
Corporation.  USA.  dated  September  20.  2002. 

2^  See  comment  letter  from  Anderson  Corporate 
Finance.  LLC,  dated  August  28,  20O2. 


IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary-, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-07  and  should  be 
submitted  by  November  13.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  "^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-2674.T  Filed  10-22-03:  8:45  ami 
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[Release  No.  34-48656:  File  No.  SR-NASD- 
2003-1 39] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers.  Inc.  Relating  to  Technical 
Amendments  to  Rule  2710 

October  17.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  12.  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  NASD.  On  October  16,  2003,  NASD 


30  17  CFR  200  30-3(a)(12j 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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filed  Amendment  No.  1  to  the  proposed 
rule  change. '  NASD  has  designated  the 
proposed  rule  change  as  "non- 
controversial"  under  section  19(b)(3)(A) 
of  the  Act  ■»  and  Rule  19h»--l(f)(6) 
thereunder.'  which  renders  the 
proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASU  is  proposing  to  amend  NASD 
Rule  2710  to  delete  certain  unnecessary 
rule  language  that  was  mistakenly 
proposed  in  amendments  to  Rule  2710 
for  which  the  Commission  recently 
published  notice  of  immediate 
effectiveness.  The  text  of  the  proposed 
rule  change,  as  amended,  is  set  forth 
below.  Proposed  deletions  are  in 
(brackets). 


2710.  Corporate  Financing  Rule 
Underwriting  Terms  and  Arrangements 

(a)  No  Change. 

(b)  Filing  Requirements 
(1)  through  (5)  No  Change. 

(6)  Information  Required  to  be  Filed 

(A)  Any  person  filing  documents  that 
are  required  to  be  filed  under  paragraph 
(b)(4)  above  shall  provide  the  following 
information  with  respect  to  the  offering 
through  NASD's  electronic  filing  - 
system: 

(i)  through  ivi)  No  Change. 

(vii)  any  other  information  required  to 
be  filed  under  this  Rule[by  NASD's 
electronic  filing  system). 

(B)  No  Change  ' 

(7)  through  (11)  No  Change. 

(c)  through  (d)  No  Change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 


'  See  letter  from  Barbara  Z.  Sweeney.  Senior  Vice 
President  and  Corporate  Secretar>'.  NASD  to 
Katherine  .\  England.  .Assistant  Director.  Division 
of  Market  Regulation.  Commission,  dated  October 
15,  2003  (Amendment  No  1").  In  Amendment  No. 
1 ,  NASD  amended  the  proposed  rule  change  to 
correct  the  proposed  rule  text  and  to  revise  the 
discussion  of  the  purpose  of  the  proposed  rule 
change. 

MS  use.  78s(b)(3)(A). 

5  17  CFR  240.19b-4(f)(6). 


the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  July  30,  2003,  the  Commission 
published  notice  of  the  filing  and 
immediate  effectiveness  of  amendments 
by  NASD  to  NASD  Rules  2710  and 
6540,  both  of  which  address  the 
submission  of  requests  for  Underwriting 
Activity  Reports  ("UARs").''  This  rule 
filing,  however,  inadvertently  omitted 
the  current  language  for  NASD  Rule 
2710(b)(6)(A)(vii)  because  the  rule  text 
had  not  been  properly  updated  by 
NASD  to  reflect  a  rule  change 
previously  approved  by  the 
Corrunission."  NASD  represents  that 
under  the  current  rule  language,  the 
change  to  that  provision  proposed  in 
File  No.  SR-NASD-2003-75  was 
unnecessary,  and  therefore,  the  purpose 
of  the  proposed  rule  change,  as 
amended,  is  to  delete  the  unnecessary 
rule  language  from  NASD  Rule 
2710(b)(6)(A)(vii)  that  was  mistakenly 
proposed  in  File  No.  SR-NASD-2003- 
75. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  provisions  of  section  15A(b)(6)'of 
the  Act,"  which  requires,  among  other 
things,  that  NASD's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general  to  protect  investors  and  the 
public  interest.  NASD  believes  that 
deleting  the  language  inserted  into 
NASD  Rule  2710(b)(6)(A)(vii)  by  File 
No.  SR-NASD-2003-75  is  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  believes  that  the  proposed  rule 
change,  as  amended,  would  not  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended,  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3j(A)  of  the 
Act"  and  Rule  19b-4(fl(6)  thereunder.io 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pu'olic 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ ' 

NASD  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
proposed  rule  change,  as  amended,  is 
technical  in  nature  and  acceleration  of 
the  operative  date  will  allow  NASD  to 
make  the  technical  correction  to  NASD 
Rule  2710  with  immediate  effect.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.^  2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 


"See  Securities  Exchange  Act  Release  No.  48215 
(Julv  23.  2003).  68  FR  44826  (July  30,  2003)  (File 
No.  SR-NASD-2003-75). 

'  See  Securities  Exchange  Act  Release  No.  45709 
(Apr.  9,  2002),  67  FR  18282  (Apr.  15,  2002)  (File 
No.  SR-NASD-2001-46). 

•15U.S.C.  78o-3(b)(6). 


9.15  U.S.C.  78s(b)(3)(A). 

"'17CFR240.19b-4(f)(6). 

' '  For  purposes  of  calculating  the  60-dav  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change,  as  amended, 
under  section  19(b)(3)(C)  of  the  Act.  the 
Commission  considers  the  period  to  commence  on 
October  16.  2003,  the  date  NASD  filed  Amendment 
No.  1.  Sep  15  U.S.C.  78s(b)(3)(C). 

'2  For  purposes  only  of  accelerating  the  operative 
date  of  the  proposed  rule  change,  as  amended,  the 
Commission  considered  the  proposed  rule's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 
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and  Exchange  Commission.  450  Fifth 
Street.  NVV..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-200,3-139  and  should  be 
submitted  by  November  13,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  MtFarland. 

Deputy  Secrptan 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48640:  File  No.  SR-PCX- 
2003-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Pacific  Exchange,  Inc.  Relating  to 
the  Manner  in  Which  a  Contrary 
Exercise  Advice  Is  Submitted  and  To 
Extend  by  One  Hour  the  Time  for 
Memt}ers  To  Submit  Contrary  Exercise 
Advices 

October  16.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on 
September  11.  2003.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  the  PCX.  The 
Exchange  amended  its  proposal  on 
September  22,  2003.  *  The  proposal  was 


also  amended  by  the  Exchange  on 
October  10.  2003/'  The  Exchange  filed 
the  proposed  rule  change,  as  amended. 
under  paragraph  (f)(6)  of  Rule  19b-4 
under  the  Act.""  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulaton,'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  PCX 
Rule  6.24  regarding  the  manner  in 
whii:h  a  contrary  exercise  advice 
("CEA")  is  submitted  to  the  Exchange 
and  to  e.xtend  by  one  hour  the  time  for 
Members  and  Member  Organizations  to 
submit  CEAs  to  the  Exchange.  Below  is 
the  text  of  the  proposed  rule  change,  as 
amended.  Proposed  new  language  is 
italicized:  proposed  deleted  text  is 
[bracketed]. 
***** 

Rule  6.24.  (a)  [Subject  to  the 
restrictions  set  forth  in  Rule  6.9  and  to 
such  restrictions  as  may  be  imposed 
pursuant  to  Rule  6.11  or  pursuant  to  the 
Rules  of  the  Options  Clearing 
Corporation  ("OCC").  an  outstanding 
option  contract  may  be  exercised  during 
the  time  period  specified  in  the  Rules  of 
the  OCC  by  the  tender  to  the  OCC  of  an 
exercise  notice  in  accordance  with  the 
Rules  of  the  OCC.)  An  outstanding 
option  contract  may  be  exercised  by  the 
tender  to  the  Options  Clearing 
Corporation  ("OCC")  of  an  exercise 
notice  made  during  the  periods,  and 
using  the  procedures,  specified  in  OCC 
rules.  An  exercise  notice  may  be 
tendered  to  the  OCC  only  by  the 
clearing  member  in  whose  account  such 
option  contract  is  carried  with  the  OCC. 
Option  exercises  are  also  subject  to 
restrictions  that  are  established  by  or 
may  be  imposed  by  the  Exchange  in 
Rules  6.9,  6.11  and  in  this  rule. 
Members  and  Member  Organizations 
may  establish  fixed  procedures  as  to  the 
latest  time  they  will  accept  exercise 
instructions  from  customers. 

(b)  [The  exercise  cut-off  time  for  all 
non-cash  settled  options  shall  be  such 
hour  on  the  business  day  immediately 
prior  to  the  expiration  date  as  may  be 
fixed  from  time  tn  time  by  the  Exchange. 
The  exercise  cut-off  time,  as  so  fixed  by 


>M7CFRi!00.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2217CFR240.19t)-^. 

^  See  letter  from  Mai  Sharif  Shiver,  Senior 
Attorney.  PCX,  to  Nancy  Sanow.  Assistant  Director. 
Division  of  Market  Regulation  ('Division"'). 
Commission,  dated  September  17.  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
PCX  requested  that  the  Commission  wraive  the 


thirty-day  operative  date  specified  in  Rule  19b- 
4(0(6)  of  the  Act  and  changed  rule  language  in 
proposed  PCX  Rule  6.24(f)  and  proposed 
Commentary  .06. 

,     ■*  See  letter  from  Mai  Sharif  Shiver,  Senior 
Attorney.  PCX.  to  Nancy  Sanow.  Assistant  Director. 
Division,  Commission,  dated  October  9.  2003 
("Amendment  No.  2").  In  Amendment  No.  2.  the 
PCX  added  language  to  the  rule  text  that  was 
inadvertently  deleted  from  its  original  filing, 
s  17  CFR  240.19b-4(f)(6). 


a  member  organization  or  as  established 
pursuant  to  the  preceding  sentence, 
shall  also  apply  in  respect  of  option 
contracts  carried  in  any  proprietarv 
account  of  such  member  organization  as 
the  latest  time  at  which  such  member 
organization,  if  it  is  a  clearing  member, 
shall  tender  exercise  notices  to  the  OCC, 
or  if  it  is  not  a  clearing  mei^ber,  shall 
issue  exercise  instructions  to  its  clearing 
member.  Notwithstanding  the  foregoing, 
member  organizations  may  receive  and 
members  may  submit  exercise 
instructions  and  tender  exercise  notices 
after  the  exercise  cut-off  time  but  prior 
to  expiration  (i)  in  the  case  of  option 
contracts  carried  in  an  account 
maintained  for  another  member 
organization  in  which  only  positions  of 
customers  of  such  other  member 
organization  are  carried,  (ii)  in  order  to 
remedy  mistakes  or  errors  made  in  good 
faith,  (iii)  to  take  appropriate  action  as 
the  result  of  a  failure  to  reconcile 
unmatched  Exchange  transactions,  or 
(iv)  where  exceptional  circumstances 
relating  to  a  customer's  ability  to 
communicate  exercise  instructions  to 
the  member  organization  (or  the 
member  organization's  ability  to  receive 
exercise  instructions)  prior  to  such  cut- 
off time  warrant  such  action.  This 
subparagraph  (b)  is  intended  as  a  means 
of  providing  for  relatively  uniform 
procedures  in  respect  of  exercise 
instructions  and  not  to  alter  or  affect  in 
any  way  the  expiration  times  for  an 
option  contract  which  are  fixed  in 
accordance  with  the  Rules  of  the  OCC 
or  any  other  provision  of  an  option 
contract,  and  the  exercise  prior  to 
expiration  of  an  option  contract  in 
contravention  of  this  subparagraph  (b) 
shall  neither  affect  the  validity  of  such 
exercise  nor  modify  or  otherwise  affect 
any  right  or  obligation  of  any  holder  or 
writer  of  any  option  contract  of  such 
series  of  options.  As  used  herein  with 
respect  to  any  member  organization,  the 
word  "customer"  shall  mean  every 
person  other  than  the  member 
organization.]  Special  procedures  apply 
to  the  exercise  of  equity  options  on  the 
last  business  day  before  their  expiration 
("expiring  options").  Unless  waived  by 
OCC,  expiring  options  are  subject  to  the 
Exercise  by  Exception  ("Ex-by-Ex"l 
procedure  under  OCC  Rule  805.  This 
rule  provides  that,  unless  contrary 
instructions  are  given,  option  contracts 
that  are  in-the-money  by  specified 
amounts  shall  be  automatically 
exercised.  In  addition  to  OCC  rules,  the 
following  Exchange  requirements  apply 
with  respect  to  expiring  options.  Option 
holders  desiring  to  exercise  or  not 
exercise  expiring  options  must  either:  (i) 
take  no  action  and  allow  exercise 
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determinations  to  be  made  in 
accordance  with  OCC's  Ex-hy-Ex 
procedures  where  applicable:  or  (ii) 
submit  a  "Contrary-  Exercise  Advice"  to 
the  Exchange  by  the  deadline  specified 
in  paragraph  (cj  below.  A  Contrary 
Exercise  Advice  is  a  communication 
either  (A)  to  not  exercise  an  option  that 
would  be  automatically  exercised  under 
OCC's  Ex-bv-Ex  procedure,  or  IBI  to 
exercise  an  option  that  would  not  be 
automatically  exercised  under  OCC's 
Ex-bv-Ex  procedure.  A  Contrary 
Exercise  Advice  may  be  submitted  by  a 
Member  or  Member  Organization  by 
using  the  Exchange's  Contrar\'  Exercise 
Advice  Form.  OCC's  ENCORE  System,  a 
Contrary  Exercise  Advice  form  of  any 
other  national  securities  exchange  of 
which  the  firm  is  a  Member  and  where 
the  option  is  listed,  or  such  other 
method  as  the  Exchange  may  prescribe. 
A  Contrary  Exercise  Advice  may  be 
canceled  by  filing  an  "Advice  Cancel" 
with  the  Exchange  or  resubmitted  at  any 
time  up  to  the  submission  cut-off  times 
specified  below. 

Id  Exercise  cut-off  time.  Option 
holders  have  until  2:30  p.m.  IPSTj  on 
the  business  day  immediately  prior  to 
the  expiration  date  to  make  a  final 
decision  to  exercise  or  not  exercise  an 
expiring  option.  For  customer  accounts. 
Members  and  Member  Organizations 
mav  not  accept  exercise  instructions 
after  2:30  p  m.  IPSTj  but  have  until  3:30 
p.m.  IPSTj  to  submit  a  Contrary 
Exercise  Advice.  For  non-customer 
accounts.  Members  and  Member 
Organizations  may  not  accept  exercise 
instructions  after  2:30  p.m.  IPSTj  hut 
have  until  3:30  p.m.  IPSTI  to  submit  a 
Contrary  Exercise  Advice  if  such 
Member  or  Member  Organization 
employs  an  electronic  submission 
procedure  with  time  stamp  for  the 
submission  of  c^xercise  instructions  by 
option  holders.  Consistent  with 
Commentary  .04,  Members  and  Member 
Organizations  are  required  to  submit  a 
Contrary  Exercise  Advice  by  2:30  p.m. 
(PST)  for  non-customer  accounts  if  such 
Members  and/or  Member  Organization 
do  not  employ  an  electronic  submission 
procedure  with  time  stamp  for  the 
submission  of  exercise  instructions  by 
option  holders. 

Idj  If  OCC  has  waived  the  Ex-by-Ex 
procedure  for  an  options  class.  Members 
and  Member  Organizations  must  either: 

lij  submit  to  the  Exchange,  a  Contrary 
Exercise  Advice,  in  a  manner  specified 
by  the  Exchange,  within  the  time  limits 
specified  in  paragraph  Id  above  if  the 
holder  intends  to  exercise  the  option,  or 

liil  take  no  action  and  allow  the 
option  to  expire  without  being 
exercised. 


The  applicable  underlying  security  price 
in  such  instances  will  be  as  described  in 
OCC  Rule  6051  jj.  In  cases  where  the  Ex- 
by-Ex  procedure  has  been  waived,  OCC 
rules  require  that  Members  and  Member 
Organizations  wishing  to  exercise  such 
options  must  submit  an  affirmative 
Exercise  Notice  to  OCC,  whether  or  not 
a  Contrary  Exercise  Advice  has  been 
filed  with  the  Exchange. 
■    fej  An  Exchange  Member 
Organization  that  has  accepted  the 
responsibility  to  indicate  final  exercise 
decisions  on  behalf  of  another  Member 
or  non-Member  firm  shall  take  the 
necessary  steps  to  ensure  that  such 
decisions  are  properly  indicated  to  the 
Exchange.  Such  Member  Organization 
may  establish  a  processing  cut-off  time 
prior  to  the  Exchange's  exercise  cut-off 
time  at  which  it  will  no  longer  accept 
final  exercise  decisions  in  expiring 
options  from  option  holders  for  whom  it 
indicates  final  exercise  decisions.  Each 
Member  or  Member  Organization  that 
indicates  final  exercise  decisions 
through  another  broker-dealer  is 
responsible  for  ensuring  that  final 
exercise  decisions  for  all  of  its 
proprietary  (including  market  maker) 
and  public  customer  account  positions 
are  indicated  in  a  timely  manner  to  such 
broker-dealer. 

if]  Members  and  Member 
Organizations  may  receive  and  submit 
final  exercise  decisions  after  the 
exercise  cut-off  time  but  prior  to 
expiration  without  having  submitted  a 
Contrary  Exercise  Advice:  (i)  In  order  to 
remedy  mistakes  made  in  good  faith;  (ii) 
to  take  appropriate  action  as  the  result 
of  a  failure  to  reconcile  unmatched 
Exchange  option  transactions;  or  (Hi) 
where  exceptional  circumstances  have 
restricted  an  option  holder's  ability  to 
inform  a  Member  organization  of  a 
decision  regarding  exercise,  or  a 
Member  organization 's  ability  to  receive 
an  option  holder's  decision  by  the  cut- 
off time.  The  burden  of  establishing  any 
of  the  above  exceptions  rests  solely  on 
the  Member  or  Member  Organization 
seeking  to  rely  on  such  exceptions. 

(g)  In  the  event  the  Exchange  provides 
advance  notice  on  or  before  2:30  p.m. 
(PST)  on  the  business  day  immediately 
prior  to  the  last  business  day  before  the 
expiration  date  indicating  that  a 
modified  time  for  the  close  of  trading  in 
equity  options  on  such  last  business  day 
before  expiration  will  occur,  then  the 
deadline  to  make  a  final  decision  to 
exercise  or  not  exercise  an  expiring 
option  shall  be  1  hour  28  minutes 
following  the  time  announced  for  the 
close  of  trading  on  that  day  instead  of 
the  2:30  p.m.  (PST)  deadline  found  in 
Rule  6.24(cj.  However,  Members  and 
Member  Organizations  may  deliver  a 


Contran,'  Exercise  Advice  or  Advice 
Cancel  to  the  Exchange  within  2  hours 
28  minutes  following  the  time 
announced  for  the  close  of  trading  in 
equity  options  on  that  day  instead  of  the 
3:30  p.m.  (PST)  deadline  found  in  Rule 
6.24(cj  for  customer  accounts  and  non- 
customer  accounts  where  such  Member 
firm  employs  an  electronic  submission 
procedure  with  time  stamp  for  the 
submission  of  exercise  instructions.  For 
non-customer  accounts.  Members  and 
Member  Organizations  that  do  not 
employ  an  electronic  procedure  with 
time  stamp  for  the  submission  of 
exercise  instructions  are  required  to 
deliver  a  Contrary  Exercise  Advice  or 
Advice  Cancel  within  1  hour  and  28 
minutes  following  the  time  announced 
for  the  close  of  trading  on  that  day 
instead  of  the  2:30  p.m.  (PST]  deadline 
found  in  Rule  6.24(c). 

(h)(lj  The  Exchange  may  establish 
extended  cut-off  times  for  decision  to 
exercise  or  not  exercise  an  expiring 
option  and  for  the  submission  of 
Contrary  Exercise  Advices  on  a  case  by 
case  basis  due  to  unusual 
circumstances. 

(2j  The  Exchange  with  at  least  one  (1) 
business  day  prior  advance  notice,  by  9 
a.m.  (PSTj  on  such  day.  may  establish 
a  reduced  cut-off  time  for  the  decision 
to  exercise  or  not  exercise  an  expiring 
option  and  for  the  submission  of 
Contrary  Exercise  Advices  on  a  case-by- 
case  basis  due  to  unusual 
circumstances:  provided,  however,  that 
under  no  circumstances  should  the 
exercise  cut-off  time  and  the  time  for 
submission  of  a  Contrary  Exercise 
Advice  be  before  the  close  of  trading. 

Commentary 

[.01     The  exercise  cut-off  time 
pursuant  to  Rule  6.24(b)  for  option 
contracts  shall  be  2:30  P.M.  (PT)  on  the 
business  day  immediately  prior  to  the 
expiration  date.  In  the  event  a  member 
organization  does  not  carr\-  accounts  for 
customers,  it  shall  nevertheless  be 
subject  to  such  exercise  cut-off  time  for 
the  purposes  of  the  third  and  fourth 
sentences  of  Rule  6.24(b). 

.02     Each  member  organization  shall 
prepare  a  memorandum  of  ever>' 
exercise  instruction  received  from  a 
customer  showing  the  time  when  such 
in.struction  was  so  received.  Such 
memoranda  shall  be  subject  to  the      " 
requirements  of  SEC  Rules  17a-3(a)(6) 
and  17a-4(b). 

.03     In  the  event  a  member  submits 
an  exercise  instruction  or  tenders  an 
exercise  notice  pursuant  to  an  exception 
set  forth  in  clause  (ii),  (iii)  or  (iv)  of  Rule 
6, 24(b).  the  member  shall  maintain  a 
memorandum  setting  forth  the 
circumstances  giving  rise  to  such 
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exception.  If  the  member  is  reiving  on 
clause  (ii)  or  clause  (iv)  as  the  basis  of 
an  exception,  it  shall  promptly  file  a 
copy  of  the  memorandum  with  the 
Exchange. 

.04     Clearing  Members  must  follow 
the  procedures  of  the  OCC  when 
exercising  expiring  non-cash  settled 
equity  option  contracts.  Members  must 
also  follow  the  procedures  set  forth 
below  with  respect  to  the  exercising  of 
non-cash  settled  equity  option  contracts 
that  would  otherwise  not  be  exercised, 
or  the  non-exercising  of  option  contracts 
that  otherwise  would  be  exercised  by 
operation  of  the  OCC  Rule  805. 

(a)  For  all  such  contracts  exercised  or 
not  exercised,  a  "contrar\'  exercise 
advice"  must  be  delivered  by  the 
member  in  such  form  or  manner 
prescribed  by  the  Exchange  to  a  place 
designated  by  the  Exchange  no  later 
than  2:30  p.m.  (PT)  on  the  business  day 
immediately  prior  to  the  expiration 
date; 

(b)  Subsequent  to  the  delivery  of  a 
"contrary  exercise  advice,"'  should  the 
Market  Maker.  Floor  Broker,  customer 
or  firm  determine  to  act  other  than  as 
reflected  on  the  original  advice  form, 
the  Member  must  also  deliver  an 
"advice  cancel"  in  such  form  or  manner 
prescribed  by  the  Exchange  to  a  place 
designated  by  the  Exchange  no  later 
than  2:30  p.m.  (PT)  on  the  business  day 
immediately  prior  to  the  expiration 
date: 

(c)  The  preparation,  time  stamping  or 
submission  of  a  'contrary  exercise 
advice"  prior  to  the  purchase  of  the 
contracts  to  be  exercised  or  not 
exercised  shall  be  deemed  a  violation  of 
this  Rule. 

(d)  All  of  the  foregoing  provisions  of 
this  Commentary  .04  are  in  full  force 
and  effect  whether  or  not  the  OCC 
waives  the  exercise-by-exception 
provisions  of  its  Rule  805;  in  the  event 
of  such  waiver,  the  procedures  of  this 
Commentary  shall  be  followed  as  if  such 
provisions  of  OCC  Rule  805  were  in  full 
force  and  effect;  and  OCC  rules  may 
require  the  submission  of  an  affirmative 
exercise  notice  even  in  circumstances 
where  a  contrary  exercise  advice  is  not 
required;  and 

(e)  The  failure  of  any  Member  to 
follow  the  provisions  in  this 
Commentary  .04  may  be  referred  to  the 
Ethics  and  Business  Conduct  Committee 
and  result  in  the  assessment  of  a  fine, 
which  may  mclude  but  is  not  limited  to 
disgorgement  of  potential  economic  gain 
obtained  or  loss  avoided  bv  the  subject 
exercise,  as  determined  by  the 
Committee. 

.05     Members  and  member 
organizations  shall  properly 
communicate  final  exercise  decisions  to 


the  Exchange  in  respect  of  positions  for 
which  they  are  responsible.  Member 
organizations  may  establish  a  processing 
cut-off  tune  prior  to  the  Exchange's 
exercise  cut-off  time  at  which  it  will  no 
longer  accept  final  exercise  decisions  in 
expiring  options  for  customers 

.06     Suomitting  or  preparing  an 
exercise  instruction  after  the  exercise 
cut-off  time  in  any  expiring  option  on 
the  basis  of  material  information 
released  after  the  cut-off  time  is  actively 
inconsistent  with  just  and  equitable 
principals  of  trade.) 

.01     For  purposes  of  this  Rule  6.24. 
the  terms  "customer  account"  and 
"non-customer  account"  have  the  same 
meaning  as  defined  in  OCC  Bv-Laws 
Article  IfC)(28)  and  Article  I  (N)(2). 
respectively. 

02     Each  Member  Organization  shall 
prepare  a  memorandum  of  even,' 
exercise  instruction  received  showing 
the  time  when  such  instruction  was 
received.  Such  memoranda  shall  be 
subject  to  the  requirements  of  SEC  Rule 
J  7a-4(bj. 

■  03     In  the  event  of  an  "unusual 
circumstance, "  Rule  6.24(hl(l )  provides 
that  the  Exchange  may  extend  the  cut- 
off times  for  exercise  instructions  and 
the  submission  of  a  Contrary  Exercise 
Advice  beyond  the  normal  time  frames 
specified  in  Rule  6.24(c).  For  purposes 
of  subparagraph  (h)(1),  an  "unusual 
ciicumstance"  mcludes,  but  is  not 
limited  to.  increased  market  volatility; 
significant  order  imbalances;  significant 
volume  surges  and/or  systems  capacity 
constraints:  significant  spreads  between 
the  bid  and  offer  in  underlying 
securities:  internal  system  malfunctions 
affecting  the  ability  to  dissemmate  or 
update  market  quotes  and/or  deliver 
orders:  or  other  similar  occurrences. 
Rule  6.24(hj(2]  specifies  that  the 
Exchange  may  also  reduce  such  cut-off 
times  for  "unusual  circumstances."  For 
purposes  of  subparagraph  (h)(2),  an 
"unusual  circumstance"  includes,  but  is 
not  limited  to.  a  significant  news 
announcement  concerning  the 
underlying  security  of  an  option 
contract  that  is  scheduled  to  be  released 
just  after  the  close  on  the  business  dav 
immediately  prior  to  expiration. 

.04     Although  the  deadline  for  all 
option  holders  to  make  a  final  decision 
to  exercise  or  not  exercise  is  2:30  p.m. 
(PSTj.  the  deadline  for  the  submission 
of  the  Contrary-  Exercise  Advice  in  the 
case  of  non-customer  accounts  will 
depend  on  the  manner  of  the  decision 
to  exercise  or  not  exercise. 

(i)  For  electronic  timestamp 
submissions  of  the  exercise  decision  by 
non-customer  option  holders,  a 
Contrary  Exercise  Advice  submitted  by- 
Members  and  Member  Organizations 


must  be  received  by  the  Exchange  by 
3:30  p.m.  (PSTj. 

(ii)  For  manual  submissions  of  the 
exercise  decision  by  non-customer 
option  holders,  Members  and  Member 
Organizations  must  submit  a  Contrary- 
Exercise  Advice  at  the  Exchange  via  the 
Contrarv  Exercise  Advice  Box  by  2.30 
p.m.  (PST). 

.05     Each  Member  Organization  shall 
establish  fixed  procedures  to  insure 
secure  time  stamps  in  connection  with 
their  electronic  systems  emploved  for 
the  recording  of  submissions  to  exercise 
or  not  exercise  expiring  options. 

.06    In  the  event  a  Member  or 
Member  Organization  receives  and 
submits  a  final  exercise  decision  after 
the  exercise  cut-off  time  pursuant  to  an 
exception  set  forth  in  clauses  (i),  (ii)  or 
(Hi)  of  paragraph  (f)  of  Rule  6.24.  the 
Member  or  Member  Organization  shall 
maintain  a  memorandum  setting  forth 
the  circum.stances  regarding  such 
exception  and  shall  file  a  copv  of  the 
memorandum  with  the  Exchange's 
Market  Surveillance  Department  no 
later  than  9  a.m.  on  the  first  business 
day  following  the  respective  expiration. 

.07     The  filing  of  a  Con trary-  Exercise 
Advice  required  by  this  rule  does  not 
ser\-e  to  substitute  as  the  effective  notice 
to  OCC  for  the  exercise  or  non-exercise 
of  expiring  options. 

.08     The  failure  of  any  Member  to 
follow  the  provisions  in  this  Rule  may 
bereferred  to  the  Ethics  and  Business 
Conduct  Committee  and  result  in  the 
assessment  of  a  fine,  which  may  include 
but  is  not  limited  to  disgorgement  of 
potential  economic  gam  obtained  or  loss 
avoided  by  the  subject  exercise,  as 
determined  by  the  Committee. 

.09     Submitting  or  preparing  an 
exercise  instruction  after  the  exercise 
cut-off  time  in  any  expiring  option  on 
the  basis  of  material  information 
released  after  the  cut-off  time  is  actively 
inconsistent  with  just  and  equitable 
principals  of  trade. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  as  amended  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  I\'  below 
and  IS  set  forth  in  sections  A,  B  and  C 
below,  of  the  most  significant  aspects  of 
such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Options  Clearing  Corporation 
(OCC"),  the  issuer  of  ail  PCX-traded 
options  contracts,  has  an  established 
procedure  for  options  holders  wishing 
to  automatically  exercise  in-the-money 
options^  before  they  expire.  Known  as 
Exercise  by  Exception  or  "Ex-by-Ex". 
the  procedure  provides  for  the 
automatic  exerci.se  at  expiration  of  any 
equity  option  contract  that  is  -'A  of  a 
point  or  more  in-the-money  for 
customer  accounts  or  '4  point  or  more 
in-the-money  for  any  other  accounts.^ 
Option  holders  who  wish  to  have  their 
contracts  exercised  in  accordance  with 
the  Ex-by-Ex  procedure  do  not  need  to 
take  any  further  action;  the  contracts 
that  are  in-the-money  by  the  appropriate 
amount  will  be  automatically  exercised 
Option  holders  who  do  not  wish  to  have 
their  options  automatically  exercised,  or 
who  wish  their  options  to  be  exercised 
under  different  parameters  than  the  Ex- 
by-Ex  procedure,  must  file  a  CEA  with 
the  Exchange  pursuant  to  PCX  Rule 
6.24,  and  instruct  OCC  of  their 
"contrary  intention"."  The  Exchange 
believes  that  PCX  Rule  6.24  is  designed 
to  deter  individuals  from  taking 
improper  advantage  of  late-breaking 
news  by  requiring  evidence  of  an  option 
holder's  intentif)n  regarding  whether  to 
exercise  an  expiring  equity  option  via 
the  submission  of  a  CEA.  Members  and 
Member  Organizations  satisfv'  the  filing 
requirement  by  manually  submitting  a 
CEA  or  bv  electronically  submitting  the 
CEA  through  OCCs  ENCORE  system. 

The  Exchange  states  that  the  principal 
goal  of  PCX  Rule  6.24  is  to  maintain  a 
level  playing  field  between  persons 
holding  long  and  short  positions  in 
expiring  equity  optitms.  The  PCX 
believes  that  after  trading  has  ended  on 
the  final  trading  dav  before  expiration, 
persons  who  are  short  in  the  option 
have  no  way  to  close  out  their  short 
position.  To  put  option  holders  on  equal 
footing.  PCX  Rule  6.24  attempts  to 
minimize  the  time  period  in  which  a 
holder  can  exercise  the  equity  option 
after  the  close  of  trading  on  the  last 
business  day  prior  to  expiration. 


''In-the-money"  for  a  call  option  occurs  if  the 
current  nwrket  value  of  the  underlying  security  is 
above  the  exercise  price  of  the  option.  For  put 
options,  "in-the-money"  means  the  current  value  of 
the  underlying  security  is  below  the  exercise  price 
of  the  option. 

'See  OCC  Rule  805(d). 

"  A  CEA  may  be  canceled  by  filing  an  "Advice 
Cancel"  with  the  Exchange  at  any  time  up  to-the 
submission  cut-off  deadline  specified  in  proposed 
amended  PCX  Rule  6.24. 


generally  known  as  "Expiration 
Friday.""'' 

The  current  exercise  cut-off  time  for 
an  option  holder  to  decide  whether  to 
exercise  an  equity  option  is  2:30  p.m. 
(PST)  on  the  business  day  immediately 
prior  to  the  expiration  date.^"  Under  the 
proposal,  the  exercise  cut-off  time  set 
forth  in  amended  PCX  Rule  6.24(c)  will 
not  change  except  in  cases  of  a  modified 
trading  session  or  due  to  "unusual 
circumstances."  Current  PCX  Rule  6.24 
imposes  a  uniform  2:30  p.m.  cut-off 
time  for  the  submission  of  CEAs  for  all 
accounts  without  differentiating 
between  customer  and  non-customer 
accounts. 

The  Exchange  states  that  the  proposed 
rule  change  was  prompted  by  concerns 
expressed  by  clearing  firms  that  the 
deadline  for  submitting  CEAs  is 
problematic  for  customer  accounts," 
due  to  the  logistical  difficulties  of 
receiving  customer  exercise  instructions 
and  processing  them  through  their  retail 
branch  systems  and  back  office  areas 
before  submitting  them  to  the  Exchange. 
Therefore,  the  Exchange  proposes  to 
adopt  a  cut-off  time  of  3:30  p.m.  (PST) 
for  Members  and  Member  Organizations 
to  submit  CEAs  for  customer  accounts. 
The  Exchange  also  proposes  to  allow 
Members  and  Member  Organizations  to 
submit  CEAs  for  non-customer 
accounts  '^  by  3:30  p.m.  (PST)  provided 
such  Member  or  Member  Organization 
employs  an  electronic  procedure  with 
time  stamp  recording  for  the  submission 
of  exercise  instructions  by  options 
holders.  In  those  cases  where  Members 
or  Member  Organizations  do  not  employ 
an  electronic  submission  procedure  for 
the  submission  of  exercise  instructions. 
CEAs  for  non-customer  accounts  must 
be  submitted  to  the  Exchange  by  2:30 
p.m.  (PST).  The  different  CEA 
submission  deadlines  are  set  forth  in 
amended  PCX  Rule  6.24(c)  and  new 
Commentary  .04. 


^  "Expiratifcn  Friday"  is  generally  the  last 
business  day:  prior  to  the  expiration  of  an  option 
contract. 

'"The  "extiration  date"  of  an  options  contract 
generally  is  ttie  Saturday  immediately  folfowing  the 
third  Fridav  of  the  expiration  month  of  such  option. 
See  OCC  By-Mws  Article  1  (E)(16). 

"  A  "cust(imer  account"  is  defined  in  OCC  By- 
Laws  Articlall  (C)(28)  as  an  account  of  a  Clearing 
Member  whifch  is  confined  to  Exchange  transactions 
cleared  and  positions  carried  by  the  Clearing 
Member  on  liehalf  of  its  securities  customers,  other 
than  those  transactions  of  market-makers  which  are 
cleared  through  a  market-makers  account.  OCC  By- 
Laws  define  a  "securities  customer"  as  a  person 
having  a  securities  account  at  a  broker  or  dealer 
other  than  a  non-customer  of  such  broker  or  dealer. 
See  OCC  By-Laws  Article  I  (S)(l). 

'2  A  "non<ustomer  account"  generally  means  a 
person  that  is  not  a  customer  of  a  broker  or  dealer 
defined  in  Rule  8c-l  and  15c2-l  under  the  Act.  See 
OCC  By-Laws  Article  I  (N)(2). 


Although  many  Members  and 
Member  Organizations  have  electronic 
submission  procedures,  the  Exchange  is 
concerned  that  those  firms  that 
manually  submit  CEAs  could  have  an 
opportunity  to  improperly  extend  the 
2:30  p.m.  (PST)  deadline  for  option 
holders  to  submit  their  exercise 
instructions.  This  concern  on  the  part  of 
the  Exchange  is  based  on  the  difficulty 
in  monitoring  a  manual  procedure  that 
has  different  times  for  deciding  whether 
to  exercise  an  option  and  to  submit  a 
CEA. 

Accordingly,  in  the  case  of  non- 
customer  accounts,  the  Exchange  has 
proposed  to  limit  the  3:30  p.m.  (PST) 
deadline  for  submitting  CEAs  to  those 
Members  and  Member  Organizations 
that  have  an  electronic  submission 
procedure  for  option  holders 
communicating  their  decisions  whether 
to  exercise  an  option.  In  connection 
with  the  use  of  an  electronic  submission 
procedure  by  Members  and  Member 
Organizations,  the  Exchange  proposes 
the  addition  of  new  Commentary  .05  to 
PCX  Rule  6.24  to  require  Members  and 
Member  Organizations  employing 
electronic  submissions  to  establish 
procedures  to  secure  time  stamps  in 
connection  with  their  electronic 
systems. 

OCC  on  occasion  will  suspend  the  use 
of  its  Ex-by-Ex  procedure,  such  as  when 
trading  in  the  underlying  stock  has  been 
halted  or  if  accurate  price  data  is 
unavailable  for  the  determination  of 
closing  prices.  When  this  occurs  and 
there  is  no  automatic  exercise,  all 
options  contract  holders  must  send  an 
exercise  notice  to  OCC  if  they  wish  to 
exercise  an  option,  regardless  of 
whether  the  option  is  in  or  out-of-the- 
money.  Currently,  when  OCC  suspends 
its  Ex-by-Ex  procedure  for  an  option 
class,  PCX  Rule  6.24  requires  the 
submission  of  a  CEA.  Thus,  when  OCC 
has  waived  the  Ex-by-Ex  procedure, 
option  holders  must  determine  what 
price  would  have  been  used,  even 
though  the  only  available  price  might  be 
a  stale  last  sale  price  (a  price  OCC  did 
not  feel  comfortable  using).  Option 
holders  then  must  determine  whether  a 
CEA  needs  to  be  submitted  to  the 
Exchange  evidencing  the  intention  to 
exercise  or  not  exercise. 

In  the  PCX's  view,  the  options 
exchanges  have  long  viewed  this 
process  as  cumbersome  and  confusing 
to  option  holders.  Therefore,  the  PCX 
proposes  to  amend  PCX  Rule  6.24(d)  to 
eliminate  the  requirement  that  a  CEA  be 
submitted  if  the  holder  does  not  want  to 
exercise  the  option  when  OCC  has 
suspended  its  Ex-by-Ex  procedure  for 
that  options  class.  As  a  result,  when  the 
Ex-by-Ex  procedure  has  been 
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suspended,  submission  of  CEAs  to  the 
Exchange  will  be  required  only  vvhen 
the  options  holder  wants  to  exercise  the 
option  contract. 

The  proposed  rule  change  would  also 
permit  the  Exchange  to  establish 
different  cut-off  times  as  an  exception  to 
amended  PCX  Rule  6.24(c)  to  address 
situations  where  the  Exchange  has 
advance  prior  knowledge  or  warning  of 
a  modified  trading  session  at  expiration, 
or  in  the  case  of  "unusual 
circumstances." 

Specifically,  proposed  PCX  Rule 
6.24(g)  would  apply  when  a  different  or 
modified  close  of  trading  is  announced 
due  to  a  market-wide  event.  In  such 
cases,  the  Exchange  would  have 
forewarning  of  the  event  and  would  be 
required  to  provide  notice  of  a  change 
in  cut-off  times  by  2:30  p.m.  (PST)  on 
the  business  day  prior  to  the  last  tradmg 
day  before  expiration.  P'or  example,  if 
the  day  after  Thanksgiving  is  the  last 
trading  day  prior  to  expiration  with  a 
close  of  trading  of  10  a.m.  (PST).  then 
the  Exchange  would,  with  prior  notice 
by  2:30  p.m.  (PST)  on  the  Wednesday 
before  Thanksgiving,  be  able  to  establish 
the  cut-off  time  for  option  holders  to 
decide  whether  to  exercise  expiring 
options  to  1  hour  28  minutes  after  the 
close  of  trading.  With  respect  to  the 
submission  of  CEAs  by  Members  and 
Member  Organizations,  the  cut-off  time 
would  be  2  hours  and  28  minutes  after 
the  close  of  trading  for  customer 
accounts  and  non-customer  accounts 
where  the  Members  and  Member 
Organizations  emplov  an  electronic 
procedure  with  time  stamp  for  the 
submission  of  exercise  instructions. 
Members  and  Member  Organizations 
that  do  not  employ  an  electronic 
submission  procedure  for  exercise 
instructions  would  be  required  to 
submit  a  CEA  within  1  hour  and  28 
minutes  after  the  close  of  trading  for  its 
non-customer  accounts.  Accordinglv, 
the  normal  exercise  cut-off  times  would 
not  apply  and.  similar  to  amended  PCX 
Rule  6.24(c),  the  deadline  for  submitting 
CEAs  to  the  Exchange  for  non-customer 
accounts  would  depend  on  the  use  of  an 
electronic  submission  procedure  for  the 
submission  of  exercise  instructions. 

Propo.sed  PCX  Rule  6.24(h)(1)  would 
permit  the  Exchange  to  extend  the  cut- 
off time  periods  for  option  holders  to 
decide  whether  to  exercise  expiring 
options,  as  well  as  for  Members  to 
submit  CEAs  due  to  unusual 
circumstances.  Situations  that  are 
deemed  to  be  an  "unusual 
circumstance"  are  sel  forth  in  revised 
Commentary  .03  to  PCX  Rule  6.24.  An 
"unusual  circumstance"  for  purposes  of 
proposed  paragraph  (h)(1)  includes,  but 
is  not  limited  to,  increased  market 


volatility:  significant  order  imbalances; 

significant  volume  surges  and/or 
systems  capacity  constraints:  significant 
spreads  betw-een  the  bid  and  offer  in 
underlying  securities:  internal  svstem 
malfunctions  affecting  the  abilitv  to 
disseminate  or  update  market  quotes 
and/or  deliver  orders;  or  other  similar 
occurrences. 

Proposed  PCX  Rule  6  24(h)(2)  would 
permit  the  Exchange,  with  one  (1) 
business  dav  prior  advance  notice  bv  9 
a.m.  (PST),  to  establish  a  reduced  cut- 
off time  for  option  holders  to  decide 
whether  to  exercise  expiring  options  as 
well  as  for  Members  lo  submit  CEAs. 
The  reduced  cut-off  time  under  this  new 
paragraph  for  both  exercise  decisiorrs 
and  CEA  submissions  may  not  occur 
before  the  close  of  trading.  The  priman,' 
purpose  of  proposed  paragraph  (h)(2)  is 
tn  permit  the  Exchange  to  reduce  cut-off 
times  because  of  an  "unusual 
circumstance."  such  as  a  significant 
news  event  occurring  after  the  close. 
Revised  Commentary  .03  to  PCX  Rule 
6.24  provides  that,  for  purposes  of 
subparagraph  (h)(2),  an  "unusual 
circumstance"  is  a  significant  news 
announcement  concerning  the 
underlying  security  of  an  option 
contract  that  is  scheduled  to  be  released 
after  the  close  on  the  last  trading  day 
prior  to  expiration.  For  example,  a 
decision  on  whether  a  particular  merger 
will  be  approved  or  whether  a  new 
product  will  receive  regulatory  approval 
that  occurs  after  the  close  of  trading 
would  justif\'  a  reduced  cut-off  time  so 
that  persons  holding  short  positions  are 
not  prejudiced  by  being  unable  to  close 
out  their  positions.  The  Exchange 
believes  that  this  would  maintain  a  level 
playing  field  between  persons  holding 
long  and  short  positions  in  expiring 
options. 

2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act '  ^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  '-^  in 
particular,  because  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 


B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulator,-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

The  proposed  rule  change,  as 
amended,  has  been  filed  by  the 
Exchange  pursuant  to  Section 
19(b)(3)(A)  ofthe  Act  1-^  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder."'  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  i"  and  Rule  19b- 
4(f)(6)  18  thereunder.i^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)2o  normally  does  not 
become  operative  prior  to  thirty  days 
after  the  date  of  filing.  However, 
pursuant  to  Rule  19b-4(f)(6)(iii),  the 
Commission  may  designate  a  shorter 
time  if  such  action  in  consistent  with 
the  protection  of  investors  and  the 
public  interest.  The  PCX  has  requested 
that  the  Commission  waive  the  thirty- 
day  operative  date  of  the  proposed  rule 
change  due  to  the  Exchange's  need  to 
maintain  competition  and  efficiency. 

The  Commission  believes  that 
waiving  the  thirty-day  operative  date  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.^' 


'M5  U.S.C.  78flb). 
"15U.S.C.  78f(b)(5). 


■M5  U.S.C.  78s(b)(3)(A). 

'6l7CFR240.19b-J(f)(6). 

>'15U.S.C.  78s(b)|3)|A). 

'»17CFR240.19b-4(f)(6). 

"As  required  under  Rule  19b-4(n(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

2017  CFR  240.19b-4(f)(6). 

''  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  1he  proposed  rule's  impact  on 

Continued 
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Accelerating  the  operative  date  will 
allow  the  PCX  to  immediately 
implement  rules  similar  to  ones  already 
in  place  at  the  American  Stock 
Exchange  LLC  and  the  International 
Securities  Exchange.  Inc..-'-  and  will 
simplify  and  clarify  the  process  by 
which  Members  and  Member 
Organizations  accept  exercise  decisions 
from  options  holders  and  submit  such 
decisions  to  the  Exchange.  For  these 
reasons,  the  Commission  designates  the 
proposed  rule  change  as  effective  and 
operative  immediately.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  as  amended,  the 
Commission  may  summarily  abrogate 
such  proposed  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NVV,  Washington,  DC  20549- 
0609  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-4  7  and  should  be 
submitted  by  November  13,  2003. 


efficiency,  competition,  and  capital  formation.15 
U.S.C.  78c(n 

-2  See  Securities  Exchange  Act  Kelease  Nos. 
47885  (May  16,  2003).  68  FR  28309  (May  23.  2003) 
lSR-Amex-2001-92)  and  4850.S  (.September  17, 
2003),  68  FR  55680  (.September  26.  2003)  (SR-ISE- 
2003-20). 

-'  For  purposes  of  calcu]ating  the  sixty-day 
abrogation  period,  the  Commission  considers  the-, 
period  to  commence  on  October  9,  2003,  the  date 
at  whii  h  ttie  Exchange  filsd  Amendment  No.  2. 


VoT  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv.-* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  n3-2H710  Filed  10-22-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8648;  File  No.  SR-Phlx- 
2003-37] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  to  Delete  the 
Prohibition  Against  the  Delivery  of 
Electronically  Generated  Orders  Via 
AUTOM 

October  16,  2003. 

I.  Introduction 

On  May  19,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
delete  Phlx  Rule  1080(i)  ("Rule"),  which 
prohibits  the  delivery  of  electronically 
generated  orders  via  Phlx's  AUTOM 
system.  Notice  of  the  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  June  11,  2003.  * 
The  Commission  received  two 
comments  regarding  the  proposal — one 
from  Interactive  Brokers  Group  LLC 
("IB")  supporting  the  proposal  ("IB 
Letter"),  and  the  other  from 
Susquehanna  International  Group  LLP 
("SIG")  opposing  the  proposal  ("SIG 
Letter")  •*.  The  PhLx  submitted  a 
response  to  the  SIG  Letter  ("Phlx 
Response")."' 

This  order  approves  the  proposed  rule 
change. 


II.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  delete 
the  Rule,  which  prohibits  the  delivery  of 
electronically  generated  orders,  i.e., 
orders  that  were  created  and 


2*  17  CFR  200.30-3(a)(29). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

^  Securities  Exchange  Act  Release  No.  47977 
(June  4.  2003).  68  FR  35049. 

■*  See  Jettets  to  Jonathan  G.  Katz.  Secretary.  SEC. 
from  David  M.  Battan,  Vice  President  and  General   - 
Counsel,  IB.  dated  July  22,  2003;  and  Gerald  D. 
O'Connell,  Director  of  Compliance,  SIG.  dated  July 
9.  2003. 

^  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx.  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  October  6,  2003. 


communicated  electronically  without 
manual  input,*^  via  AUTOM. ~  According 
to  the  Exchange,  it  has  enhanced  its 
AUTOM  and  AUTO-X  systems  so  that 
the  concerns  the  Rule  was  intended  to 
address  have  been  minimized.  For 
example,  the  Exchange  modified  its 
Auto-Quote  **  system  to  enable  the 
Exchange  to  disseminate  a  firm 
quotation  size  of  at  least  the  sum  of 
limit  orders  at  the  Exchange's 
disseminated  price.''  The  Exchange  has 
also  expanded  the  order  types  "'  and 
delivery  sizes  '^  eligible  for  AUTOM 
deliverv  and  automatic  execution  via 
AUTO-X. 

III.  Summary  of  Comments  and  Phlx's 
Response 

1 .  IB  Letter 

In  its  letter  supporting  the  proposal, 
IB  urged  the  Commission  to  approve  the 
proposal  because  IB  believes  the  Rule 


^Specifically,  the  Rule  required  order  entry  to 
involve  nidnual  input  such  as  entering  the  terms  of 
the  order  into  an  order-entrv'  screen  or  manually 
selecting  a  displayed  order  against  which  the  off- 
setting order  should  be  sent. 

'AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  and  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature.  .AUTO-X.  Equity  option  and 
index  option  spec:ialists  are  required  by  the 
Exchange  to  participate  in  AUTOM.  Option  orders 
entered  by  Exchange  members  into  .^UTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

"  Auto-Qucjte  is  the  Exchange's  electronic  options 
pricing  system,  which  enables  specialists  to 
automatically  monitor  and  instantly  update 
quotations. 

»See  Securities  Exchange  Act  Release  No.  46325 
(August  8,  2002).  67  FR  53376  (August  15,  2002) 
(SR-Phlx-2002-15). 

'°In  October  2002.  the  C'ommission  permanently 
approved  an  Exchange  pilot  that  allowed  orders  for 
the  account(s)  of  broker-dealers  to  be  delivered  via 
AUTOM.  and  to  be  eligible  for  automatic  execution 
via  AUTO-X,  See  Securities  Exchange  Act  Release 
No.  46660  (October  15.  2002).  67  FR  64951  (October 
22.  2002)  (SR-Phlx-2002-.'^O)   The  Exchange  then 
adopted  rules  providing  for  automatic  executions 
for  eligible  orders  at  the  Exchange's  disseminated 
size,  subject  to  a  minimum  and  maximum  eligible 
size  range  to  be  determined  by  the  specialist,  on  an 
issue-by-issue  basis.  See  Securities  Exchange  Act 
Release  No  46888  (November  22,  2002),  67  FR 
72015  (December  3.  2002)  (SR-Phlx-2002-39). 
Most  recently,  the  Exchange  adopted  rules 
providing  an  equal  firm  quotation  size  and  equal 
AUTO-X  guaranteed  size  for  both  customer  and 
broker-dealer  orders.  See  Securities  Exchange  Act 
Release  No.  47646  (April  8.  2003),  68  FR  17976 
(April  14.  2003)  (SR-Phlx-2003-18) 

"  In  March  2003.  the  Exchange  adopted  rules  to 
increase  the  eligible  AUTOM  order  delivery  size  for 
off-floor  broker-dealer  orders  from  200  contracts  to 
1.000  contracts  for  all  options.  At  the  same  time,  the 
Exchange  determined  to  allow  deliverv  of 
Immediate  or  Cancel  orders  via  AUTOM.  See 
Securities  Exchange  .Act  Release  No.  47543  (March 
20,  2003),  68  FR  14737  (March  26,  2003)  (SR-Phlx- 
2003-11). 
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"hinders  the  public's  access  to  the 
Exchange  and  serves  only  to  protect 
those  market  participants  who  have  not 
invested  the  proper  time  and  capital  to 
ensure  that  their  trading  svstems  are 
sufficiently  robust  and  advanced."  IB 
also  expressed  the  view  that  the  Rule  is 
difficult  and  expensive  to  enforce,  and 
encourages  traders  to  insert  manual 
steps  in  their  trading  processes  that 
increase  the  chance  of  error.  IB 
concluded  that  removal  of  the  Rule  will 
enable  customers  to  post  competitive 
limit  orders  more  quickly:  force 
specialists  to  upgrade  their  operations 
and  update  prices  faster:  and  thus 
improve  the  qualitv  of  the  options 
National  Best  Bid  and  Offer  CNBBO") 
and  enhance  the  linkage  system. 

2.  SIG  Letter 

In  its  letter  opposing  the  proposal. 
SIG  stated  that  the  concerns  and 
conditions  that  prompted  adoption  of 
the  Rule  have  not  changed.  SIG 
contended  that  removal  of  the  Rule  will 
"unfairly  place  specialists  at  a 
competitive  disadvantage  [vis-a-vis] 
professional  customers  and  broker- 
dealers  who  generate  and  send  orders 
electronically."  Further.  SIG  expressed 
the  view  that  adoption  of  the  proposal 
will  discourage  liquidity  providers  from 
quoting  deep  markets,  "as  occasional 
errors  or  delays  in  quote  updates  will  be 
instantaneously  met  with  economic  loss 
from  electronic  pick-off  orders  of 
professionals." 

SIG  stated  that  the  likelihood  that 
Phlx  will  adopt  a  hybrid  trading  svstem 
will  further  compound  the  problems 
arising  from  electronically  generated 
orders.  Specifically,  SIG  believes  that 
increased  quoting  by  market  makers  in 
a  hybrid  system  will  create  more 
instances  of  quote  errors  and  anomalies, 
which  will  increase  the  opportunities 
for  professional  traders  to  pick  off 
liquidity  providers.  Accordingly.  SIG 
believes  that  any  withdrawal  of  the  Rule 
should  be  accompanied  by  adoption  of 
an  effective  decrementation  feature  or 
other  means  to  address  quote  clogging 
once  a  hybrid  system  is  introduced. 

In  addition.  SIG  believes  that  recent 
enhancements  to  Phlx's  AUTOM  and 
AUTO-X  systems — such  as  a  change  to 
Auto-Quote  that  enables  Phlx  to 
disseminate  a  firm  quote  size  of  at  least 
the  sum  of  limit  orders  at  PhLx's 
disseminated  price — do  not  warrant 
removal  of  the  Rule.  Rather.  SIG  stated 
that  the  enhancements  exacerbate  the 
disadvantages  to  specialists  and  market 
makers  from  electronically  generated 
orders. 

Finally,  SIG  argued  that  the  Rule 
should  be  bolstered  rather  than 
eliminated.  Specifically,  SIG  believes 


that  regulators  should  enforce  the 
human  intervention  requirement  of  the 
Rule  by  categorizing  "queue-trading" 
(which  occurs  when  an  off-floor  svstem 
is  programmed  to  idontif>'  a  quoting 
error  or  quote  delay  and  then  queues  an 
order  on  the  screen  to  be  sent  to  the 
exchange  with  the  stroke  of  a  key)  as 
electronically  generated. 

3.  Phlx  Response  to  SIG  Letter 

hi  its  response  to  the  SIG  Letter,  the 
Phlx  reiterated  its  belief  that  the  systems 
changes  it  has  made  to  AUTOM  and 
AUTO-X  have  "narrowed  the  gap  with 
respect  to  any  actual  or  perceived 
advantage  an  off-floor  customer  or 
broker-dealer  could  have  over  a 
specialist*   *   *."  The  Exchange  also 
noted  that  it  has  developed  and 
deployed  new  electronic  technology 
that  provides  for  the  automatic 
execution  of  eligible  inbound  customer 
and  off-floor  broker-dealer  limit  orders 
against  booked  customer  limit  orders  at 
the  Exchange's  disseminated  price 
(called  "Book  Match  "),  and  a  new 
component  of  AUTOM.  "Book  Sweep   " 
designed  to  automatically  execute  limit 
orders  on  the  book  when  the  Exchange's 
electronic  options  pricing  system.  Auto- 
Quote,  or  a  specialist's  quote  sent  to  the 
Exchange  via  specialized  quote  feed 
locks  or  crosses  a  limit  order  on  the 
book.  Phlx  stated  that  as  a  result  of  its 
technology  changes  and  as  a 
competitive  initiative,  it  proposed  to 
delete  the  Rule.  However,  the  Exchange 
also  stated  that  it  will  continue  to 
surveil  for,  and  enforce,  compliance 
with  Exchange  rules  that  help 
specialists  and  ROTs  in  managing  their 
risk  while  making  markets  on  the 
Exchange.  In  addition,  the  Exchange 
represented  that  it  expects  to  monitor 
the  effects  of  the  deletion  of  this 
prohibition  in  order  to  readily  ascertain 
its  effects  on  the  risk  management 
activities  of  on-floor  members  and 
member  organizations.  If  the  Exchange 
determines  that  such  effects  are 
detrimental  to  the  risk  management 
activities  of  on-floor  members  and 
member  organizations,  the  Exchange 
expects  to  take  appropriate  action, 
including  the  filing  of  appropriate  rules 
and/or  systems  changes,  to  address  such 
a  situation. 

IV.  Discussion 

The  Commission  finds  that  the 

proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'-  Specifically,  the 


Commission  believes  that  the  proposal 
is  consistent  with  Section  6(bK5l  of  the 
Act. 13  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market,  and  to  protect  investors  and  the 
public  interest.  Specificallv,  the 
Commission  believes  that  the  proposal 
should  permit  faster  entry  and 
execution  of  orders  on  the  Exchange, 
thereby  providing  investors  with 
improved  services.  The  Commission 
also  believes  the  proposal  should 
facilitate  the  entr\-  bv  traders  of 
competitive  limit  orders  on  the 
Exchange,  which  should  narrow  spreads 
and  improve  the  quality  of  the  NBBO 
Finally,  the  Commission  notes  that  the 
Exchange  has  addressed  the  possible 
risk  exposure  issue  of  specialists  and 
ROTs  by  representing  that  it  will  surveil 
for  and  enforce  Exchange  rules  designed 
to  help  specialists  and  ROTs  manage 
risk.i''  The  Commission  expects  the 
Exchange  to  monitor  the  effects  of  the 
proposal  on  the  risk  management 
activities  of  on-floor  members  and 
member  organizations,  and  take 
appropriate  action  if  necessary. 

V.  Conclusion 

For  the  reasons  discussed  abo\e.  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act '  \  that  the 
proposed  rule  change  (SR-PhLx-2003- 
37),  be.  and  hereby  is,  approved. 


'-In  approving  this  proposal,  the  Coinmission  has 
considered  the  proposed  rule's  impact  on 


efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78(c)(n. 

"  15  U.S.C.  78fn))(5). 

'*  For  example,  the  Exchange  committed  to 
continue  to  surveil  for,  and  enforce,  compliance 
with  Phlx  Rule  ]080{c)(ii).  which  sets  forth  the 
obligations  of  an  Exchange  Order  Entry  Firm, 
defined  as  a  member  organization  of  the  Exchange 
that  is  able  to  route  orders  to  AUTOM,  and  a  User, 
defined  as  any  person  or  firm  thai  obtains  access 
to  AUTO-X  through  an  Order  Entry  Firm. 
Specifically,  the  rule  requires  Order  Entry  Firms- to 
comply  with  all  applicable  Exchange  options 
trading  rules  and  procedures:  provide  written 
notice  to  all  Users  regarding  the  proper  use  of 
AUTO-X;  and  neither  enter  nor  permit  the  entry  of 
multiple  orders  in  call  options  and/or  put  options 
in  the  same  option  issue  within  any  15-second 
period  for  an  account  or  accounts  of  the  same 
beneficial  owner. 
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For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority  '"  "^ 

Margaret  H.  McFarland, 
Deputy  Secretan' 
[FR  Do( .  0,t-26747  Filed  10-22-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48639;  File  No.  SR-Phlx- 
2003-65] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Manner  in  Which  a 
Contrary  Exercise  Advice  Is  Submitted 
and  To  Extend  by  One  Hour  the  Cut- 
Off  Time  To  Submit  Contrary  Exercise 
Advices 

October  16,  2003. 

Pursuant  to  Section  19{b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act")',  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  October 
14.  2003.  the  Philadelphia  Stoclc 
E.xchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("C^ommission")  the 
proposed  rule  change  as  described  in 
hems  I.  II,  and  III.  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Exchange  filed  the  proposed  rule  change 
under  paragraph  in(6)  of  Rule  19b— 4 
under  the  Act. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  1042  to  simplif\'  the  manner  in 
which  a  Contrary  Exercise  Advice 
("CEA "l-*  is  submitted  to  the  Exchange 
and  to  extend  by  one  hour  the  cut-off 
time  by  which  members  and  member 
organizations  must  submit  CEAs  to  the 
Exchange.  The  proposal  also  indicates 
when  the  Exchange  could  modif\' 
(expand  or  reduce)  the  cut-off  time  for 
decisions  whether  to  exercise  an  option 
or  submit  a  CEA.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized:  proposed  deleted 
text  is  [bracketed]. 


"»17CFK  20O,3O-3(a)(12). 

■15U.S.C.  78s(b)(l). 

J17CFR240.19b-4 

M7CFR24a  19b-^(f)(6). 

*  The  term  CEA  as  used  in  the  filing  may  also 
include  .Advice  Cancels.  Advice  Cancels.are 
documents  used  to  cancel  CEAs. 


Rule  1042,  Exercise  of  Equity  Option 
Contract 

Rule  1042.  (a)  Exercise  Notices. 
[Subject  to  the  restrictions  established 
by  the  Exchange  pursuant  to  Rule  1002 
and  to  such  other  restrictions  which 
may  be  imposed  by  the  Exchange 
pursuant  to  Rules  1004  and  1005  or  by 
the  Options  Clearing  Corporation 
("OCC")  pursuant  to  the  OCC  Rules,  an 
outstanding  option  contract  may  be 
exercised  during  the  time  period 
specified  in  the  OCC  Rules  by  the  tender 
•  o  the  OCC  of  an  exercise  notice  in 
accordance  with  OCC  Rules.)  An 
outstanding  option  contract  maybe 
exercised  by  the  tender  to  The  Options 
Clearing  Corporation  ("OCC")  of  an 
exercise  notice  made  during  the  periods, 
and  using  the  procedures,  specified  in 
OCC  rules.  An  exercise  notice  may  be 
tendered  to  OCC  only  by  the  clearing 
member  in  whose  OCC  account  the 
option  contract  is  carried.  Option 
exercises  are  also  subject  to  restrictions 
that  are  established  by  or  may  be 
imposed  by  the  Exchange  in  Rules  1002, 
1004  and  1005,  and  in  this  rule. 
Members  and  member  organizations 
[shall]  may  establish  fixed  procedures  as 
to  the  latest  [hour  at  which]  time  they 
will  accept  exercise  notices  from  their 
customers. 

(b)  [Exercise  Cut-Off)  Exercise-by- 
Exception  Procedure  for  Expiring 
Options.  [Final  exercise  decisions  of 
option  holders  to  either  exercise  or  not 
exercise  expiring  equity  options  must  be 
indicated  to  the  Exchange  by  the 
respective  member  or  member 
orgamization  no  later  than  5:30  P.M. 
(EST)  on  the  business  day  immediately 
prior  to  the  expiration  date  ("exercise 
cut-off  time")  in  either  of  the  following 
manners.)  Special  procedures  apply  to 
the  exercise  of  equity  options  on  the  last 
business  day  before  their  expiration 
("expiring  options").  Unless  waived  by 
OCC,  expiring  options  are  subject  to  the 
Exercise-by-Exception  ('  'Ex-by-Ex ' '] 
procedure  under  OCC  Rule  805.  This 
rule  provides  that,  unless  contrary 
instructions  are  given,  option  contracts 
that  are  in-the-money  by  specified 
amounts  shall  be  automatically 
exercised.  In  addition  to  OCC  rules,  the 
following  Exchange  requirements  apply 
with  respect  to  expiring  options.  Option 
holders  desiring  to  exercise  or  not 
exercise  expiring  options  must  either: 

(i)  take  no  action  and  allow  exercise 
determinations  to  be  made  in 
accordance  with  OCC's  Rule  805 
(exercise-by-exception)  Ex-by-Ex 
procedure  where  applicable;  or 

(ii)  submit  a  Contrary  Exercise  Advice 
("CEA")  or  .Advice  Cancel  to  the 
Exchange  by  the  deadline  specified  in 


paragraph  (cj  below.  A  CEA  (Contrary 
Exercise  Advice]  is  a  communication 
either  [form  approved  by  the  Exchange 
for  use  by  a  member  or  member 
organization  to  submit  a  final  exercise 
decision  committing  an  options  holder] 
to  not  exercise  an  option  [position 
which]  that  would  he  automatically  [be] 
exercised  pursuant  to  OCC's  [exercise- 
by-exception]  Ex-by-Ex  procedure,  or  to 
exercise  an  [equity]  option  [position 
which]  that  would  not  he  automatically 
[be]  exercised  pursuant  to  OCC's 
[exercise-by-exception)  Ex-by-Ex 
procedure.  A  CEA  [Contrary  Exercise 
Advice]  may  be  submitted  by  a  [anyl 
member  or  member  organization  [(1)) 
either  by  using  the  Exchange's  CEA 
Form,  OCC's  clearing  system  (ENCORE), 
or  a  CEA  form  of  any  other  [at  a  place 
designated  for  that  purpose  by  any] 
national  [options)  securities  exchange  of 
which  they  are  a  member  and  where  the 
option  is  listed,  or  [(2)  may  be  submitted 
to  the  Exchange  via  OCC  in  a  form 
prescribed  by  OCC)  via  such  other 
method  as  the  Exchange  may  prescribe. 
A  CEA  may  he  canceled  or  resubmitted 
at  any  time  up  to  the  exercise  cut-off 
time  specified  below. 

(c)  Exercise  Cut-Off  Time.  Option 
holders  have  until  5:30  p.m.  (EST)  on 
the  business  day  immediately  prior  to 
the  expiration  date  to  make  a  final 
decision  to  exercise  or  not  exercise  an 
expiring  option.  For  customer  accounts, 
members  and  member  organizations 
may  not  accept  exercise  instructions 
after  5:30  p.m.  (EST)  but  have  until  6:30 
p.m.  (EST)  to  submit  a  CEA.  For  non- 
customer  accounts,  members  and 
member  organizations  may  not  accept 
exercise  instructions  after  5:30  p.m. 
(EST)  but  have  until  6:30  p.m.  (EST)  to 
submit  a  CEA  if  such  member  or 
member  organization  employs  an 
electronic  submission  procedure  with  an 
electronic  time  stamp  (with  fixed 
procedures  to  ensure  security  of  the  time 
stamp)  to  indicate  the  time  of  the 
submission  of  exercise  instructions  by 
option  holders.  Consistent  with 
Commentary  .04,  members  and  member 
organizations  are  required  to  submit  a 
CEA  by  5:30  p.m.  (EST)  for  non- 
customer  accounts  if  such  members 
and/or  member  organizations  do  not 
employ  an  electronic  submission 
procedure  with  electronic  time  stamp 
for  the  submission  of  exercise 
instructions  by  option  holders.  [In  those 
instances  when  the  exercise  by 
exception  procedure  has  been  waived 
by  OCC  (such  that  OCC  will  not  for  that 
security  on  that  expiration  effect 
automatic  exercise  or  non-exercise  of 
expiring  equity  option  positions),  a 
Contrary  Exercise  Advice  is  still 
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required  tu  be  submitted  prior  to  the 
exercise  cut-off  time  by  members  and 
member  organizations  wishing  to 
exercise  an  option  that  would  not  have 
been  automatically  exercised  had  the 
exercise-by-exception  procedure  been  in 
effect,  or  not  exercise  an  option  that 
would  have  been  automatically 
exercised  had  the  exercise-by-exception 
procedure  been  in  effect.  The  applicable 
underlying  security  price  in  such 
instances  will  be  as  described  in  OCC 
Rule  805(1).  which  is  normally  the  last 
sale  price  in  the  primary  market  for 
underlying  security.  OCC  rules  may 
require  submission  of  an  affirmative 
exercise  notice  even  in  circumstances 
where  Contrary  Exercise  Advice  is  not 
required.] 

[Members  and  member  organizations 
which  maintain  proprietary  or  public 
customer  positions  in  expiring  options 
shall  take  necessary  steps  to  ensure  that 
final  exercise  decisions  are  properly 
indicated  to  the  Exchange  on  behalf  of 
such  positions.  Member  organizations 
who  have  accepted  the  responsibility  to 
indicate  final  exercise  decisions  on 
behalf  of  another  member  or  non- 
member  firm  shall  take  necessary  steps 
to  ensure  that  such  decisions  are 
properly  indicated.  Member 
organizations  may  establish  a  processing 
cut-off  time  prior  to  the  Exchange's 
exercise  cut-off  time  at  which  it  will  no 
longer  accept  final  exercise  decisions  in 
expiring  options  from  customers.) 

(dj  Waiver  of  Ex-hv-Ex  Procedure.  If 
OCC  has  waived  the  Ex-by-Ex  procedure 
for  an  options  class,  members  and 
member  organizations  must  either: 

HI  submit  to  the  Exchange,  a  CEA.  in 
a  manner  specified  by  the  Exchange, 
within  the  time  limits  specified  in 
paragraph  (c)  above  if  the  holder 
intends  to  exercise  the  option,  or 

Hi)  take  no  action  ana  allow  the 
option  to  expire  without  being 
exercised. 

The  applicable  underlying  security 
price  in  such  instances  will  be  as 
described  m  OCC  Rule  8051  jj.  In  cases 
where  the  Ex-bv-Ex  procedure  has  been 
waived.  OCC  rules  require  that  members 
and  member  organizations  wishing  to 
exercise  such  options  must  submit  an 
affirmative  Exercise  Notice  to  OCC. 
whether  or  not  a  CEA  has  been  filed 
with  the  Exchange. 

le)  Indicating  Final  Exercise 
Decisions.  An  Exchange  member 
organization  that  has  accepted  the 
responsibility  to  indicate  final  exercise 
decisions  on  behalf  of  another  member 
or  non-member  organization  shall  take 
the  necessary  steps  to  ensure  that  such 
decisions  are  properly  indicated  to  the 
Exchange.  Such  member  organization 
may  establish  a  processing  cut-off  time 


prior  to  the  Exchange's  exercise  cut-off 
time  at  which  it  no  longer  will  accept 
final  exercise  decisions  in  expiring 
options  from  options  holders  for  whom 
it  indicates  final  exercise  decisions. 
Each  member  or  member  organization 
that  indicates  final  exercise  decisions 
through  another  broker-dealer  is 
responsible  for  ensuring  that  final 
exercise  decisions  for  all  of  its 
proprietary  (including  market  maker) 
and  public  customer  account  positions 
are  timely  indicated  to  such  broker- 
dealer. 

(f)  Exceptions  to  Submitting  a  CEA; 
Recordkeeping.  Members  and  member 
organizations  may  (effect  or  amend] 
receive  and  submit  final  exercise 
decisions  after  the  exercise  cut-off  time 
(but  prior  to  expiration)  without  haxmg 
submitted  a  CEA  under  the  following 
circumstances: 

(i)  in  order  to  remedy  mistakes  made 
in  good  faith [.], 

(ii)  to  take  appropriate  action  as  the 
result  of  a  failure  to  reconcile 
urmiatched  Exchange  option 
transactions!,];  or 

(iii)  where  exceptional  circumstances 
have  restricted  an  [customer's  or 
member's]  option  holder's  ability  to 
inform  [the  respective]  a  member 
organization  of  [such]  a  decision(s  (j 
regarding  exercise,  or  a  member 
organization's  ability  to  receive  such 
decision(sj  by  the  cut-off  time[)].  The 
burden  of  establishing  [an]  any  of  the 
above  exceptions  for  a  proprietary  or 
customer  account  of  a  member  or 
member  organization  rests  solely  on  the 
member  or  member  organization  seeking 
to  rely  on  such  exceptions. 

In  the  event  a  member  or  member 
organization  does  not  timely  submit  a 
CEA  [Contrary  Exercise  Advice]  in 
accordance  with  the  requirements  of 
this  rule  or  does  not  timely  submit  a 
CEA  [Contrary  Exercise  Advice]  for  a 
final  exercise  decision  pursuant  to  an 
exception  in  the  paragraph  above,  the 
responsible  member  or  member 
organization  shall  set  forth  m  a  wTitten 
memorandum  the. surrounding 
circumstances  and  shall  file  a  copy  of 
the  memorandum  with  the  Exchange's 
Market  Surveillance  Department  no 
later  than  12:00  noon  (ESTi  on  the 
business  day  following  the  expiration. 
Such  memorandum  must  additionally 
"  include  the  time  when  such  final 
exercise  decision  was  made  or.  in  the 
case  of  a  customer,  was  received,  and 
shall  be  subject  to  the  recordkeeping 
requirements  of  SEC  Rules  17a-3(a)(6) 
and  17a-4(b). 

(gl  Modifying  the  Time  for  Close  of 
Trading  in  Options.  In  the  event  the 
Exchange  provides  advance  notice  on  or 
before  5:30  p.m.  lEST)  on  the  business 


day  immediately  prior  to  the  last 
business  day  before  the  expiration  date 
indicating  that  a  modified  time  for  the 
close  of  trading  in  equity  options  on 
such  last  business  day  before  expiration 
will  occur,  then  the  deadline  to  make  a 
final  decision  to  exercise  or  not  exercise 
an  expiring  option  shall  be  1  hour  28 
minutes  following  the  time  announced 
for  the  close  of  trading  on  that  day 
instead  of  the  5:30  p.m.  (EST)  deadline 
found  in  Rule  1042  Icj.  However, 
members  and  member  organizations 
may  d'  liver  a  CEA  or  Advice  Cancel  to 
the  Exchange  within  2  hours  28  minutes 
following  the  time  announced  for  the 
close  of  trading  in  equity  options  on  that 
day  instead  of  the  6:30  p.m.  (EST) 
deadline  found  in  Rule  1042(c)  for:  (i) 
customer  accounts:  and,  (ii)  non- 
customer  accounts  where  such  member 
firm  employs  an  electronic  submission 
procedure  with  an  electronic  time  stamp 
(with  fixed  procedures  to  ensure 
security  of  the  time  stamp)  to  indicate 
the  time  of  receipt  of  exercise 
instructions. 

For  non-customer  accounts,  members 
and  member  organizations  that  do  not 
employ  an  electronic  submission 
procedure  with  a  time  stamp  for  the 
submission  of  exercise  instructions  are 
required  to  deliver  a  CEA  or  Advice 
Cancel  within  1  hour  and  28  minutes 
following  the  time  announced  for  the 
close  of  trading  on  that  day  instead  of 
the  5:30  p.m.  (EST)  deadline  found  in 
Rule  1042(c). 

(h)  Extending  or  Reducing  the  Cut-Off 
Time  for  Exercise  Decisions. 

(i)  The  Exchange  may  establish 
extended  cut-off  times  for  a  decision  to 
exercise  or  not  exercise  an  expiring 
option  and  for  the  submission  of  CEA s 
on  a  case-by-case  basis  due  to  an 
unusual  circumstance. 

(ii)  The  Exchange,  with  at  least  one  (1) 
business  dav  prior  advance  notice,  by 
12:00  noon  (EST)  on  such  day,  may 
establish  a  reduced  cut-off  time  for  the 
decision  to  exercise  or  not  exercise  an 
expiring  option  and  for  the  submission 
ofCEAs  on  a  case-by-case  basis  due  to 
unusual  circumstances;  provided, 
however,  that  under  no  circumstances 
should  the  exercise  cut-off  time  and  the 
time  for  submission  of  a  CEA  be  before 
the  close  of  trading 

Commentary 

.01     For  purposes  of  this  Rule  1 042. 
the  terms  "customer  account"  and 
"non-customer  account"  have  the  same 
meaning  as  in  OCC  By-Laws  Articles 
I(Cj(28)  and  I(N)(2).  respectively. 

.02    Reporting  final  exercise 
decisions  contemplated  by  this  rule 
does  not  serve  to  substitute  as  the 
effective  "exercise  notice"  to  OCC  for 
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the  exercise  or  non-exercise  of  expiring 
options. 

.03     In  the  event  of  "unusual 
circumstances,  "  Rule  1042(hllij 
provides  that  the  Exchange  may  extend 
the  cut-off  times  for  exercise 
instructions  and  the  submission  of  a 
CEA  beyond  the  normal  time  frames 
specified  m  Rule  1042lcl.  For  purposes 
of  subparagraph  (h)(i),  an  "unusual 
circumstance"  includes,  but  is  not 
limited  to,  increased  market  volatility: 
significant  order  imbalances;  significant 
volume  surges  and/or  systems  capacity 
constraints:  significant  spreads  betiveen 
the  bid  and  offer  in  underlying 
securities:  internal  system  malfunctions 
affecting  the  ability  to  disseminate  or 
update  market  quotes  and/or  deliver 
orders:  or  other  similar  occurrences. 
Rule  1042  (h)(iij  provides  that  the 
Exchange  may  also  reduce  such  cut-off 
times  for  "unusual  circumstances.  "  For 
purposes  of  subparagraph  (hj(iil,  an 
"unusual  circumstance"  includes,  but  is 
not  limited  to,  a  significant  news 
announcement  concerning  the 
underlying  security  of  an  option 
contract  that  is  scheduled  to  be  released 
just  after  the  close  on  the  business  day 
immediately  prior  to  expiration. 

.04     Although  the  deadline  for 
options  holders  to  make  a  final  decision 
to  exercise  or  not  exercise  is  5:30  p.m. 
(EST),  the  deadline  for  the  submission 
of  the  CEA  in  the  case  of  non-customer 
accounts  will  depend  on  the  manner  of 
the  decision  to  exercise  or  not  exercise 
as  set  forth  below. 

(i)  For  electronic  submissions  of  CEAs 
by  non-customer  option  holders  with  an 
electronic  timestamp  indicating  receipt 
of  exercise  instructions  on  or  before  5:30 
p.m.  lESTj,  members  and  member 
organizations  must  submit  CEAs  to  the 
Exchange  by  6:30  p.m.  I  EST). 

(iij  For  non-electronic  submissions  of 
CEAs  by  non-customer  option  holders, 
members  and  member  organizations 
must  submit  CEAs  to  the  Exchange  via 
the  Contrar\-  Exercise  Advice  Box  by 
5:30  p.m.  (EST). 

.05    Each  member  organization  shall 
establish  fixed  procedures  to  insure 
secure  time  stamps  in  connection  with 
their  electronic  systems  employed  for 
the  recording  of  submissions  to  exercise 
or  not  exercise  expiring  options. 

(.02J.06'     It  is  contemplated  by  this 
rule  that  effecting  an  exercise  decision 
in  an  expiring  option  on  the  basis  of 
material  information  obtained  after  the 
exercise  cut-off  time  is  activity 
inconsistent  with  just  and  equitable 
principles  of  trade. 

[.031.07    The  exercise  cut-off 
requirements  contained  in  this  rule  do 
not  apply  to  any  foreign  currency  or 


index  option  products  listed  on  the 
Exchange. 

.08    Each  Member  Organization  shall 
prepare  a  memorandum  of  every 
exercise  instruction  received  showing 
the  time  when  such  instruction  was  so 
received.  Such  memoranda  will  be 
subject  to  the  requirements  of  SEC  Rule 
1 7a-4(b). 


I. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change     |  ■    " 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Phlx  Rule  1042  to 
simplify  how  CEAs  are  submitted  to  the 
Exchange  in  light  of  the  Options 
Clearing  Corporation's  ("OCC") 
Exercise-by-Exception  ("Ex-by-Ex") 
procedure  and  to  provide  additional 
time  for  members  and  member 
organizations  to  submit  CEAs  for  certain 
accounts  to  the  Exchange.  The  purpose 
is  also  to  provide  the  Exchange  with 
flexibility  to  modify  the  time  to  close 
options  trading  prior  to  expiration  and 
the  time  by  which  decisions  whether  to 
exercise  must  be  made.  The  proposal 
provides  guidance  to  those  member 
organizations  that  indicate  final  exercise 
decisions  on  behalf  of  others. 
Additionally,  the  proposal  conforms  the 
language  of  the  various  parts  of  the  rule 
in  light  of  the  changes. 

The  OCC,  issuer  of  all  Phlx  and  other 
exchange-traded  options  contracts,  has 
an  established  procedure  pursuant  to 
OCC  Rule  805  for  options  holders 
wishing  to  exercise  in-the-money 
options  before  they  expire.  Known  as 
Ex-by-Ex,  the  procedure  provides  for  the 
automatic  exercise  at  expiration  of  any 
equity  option  contract  that  has  an 
exercise  price  below  (in  the  case  of  a 
call)  or  above  (in  the  case  of  a  put)  the 
closing  price  of  the  underlying  security 
by:  "of  a  point  ($.75)  or  more  if  the 
option  contract  is  carried  in  a  customer 


account,''  or  V4  of  a  point  (S.25)  or  more 
if  the  option  is  carried  in  any  other 
account.  Options  holders  who  wish  to 
have  their  options  contracts  exercised  in 
accordance  with  the  Ex-by-Ex  procedure 
need  to  take  no  further  action.  Those 
contracts  that  are  in-the-money  by  the 
appropriate  amount  will  be 
automatically  exercised.  Options 
holders  who  do  not  wish  to  have  their 
options  automatically  exercised,  or  wish 
their  options  to  be  exercised  under 
different  parameters  than  the  Ex-by-Ex 
procedure,  must  file  a  CEA  with  the 
Exchange  pursuant  to  Phlx  Rule  1042, 
and  thereby  instruct  OCC  of  their 
"contrary  intention".''  Members  and 
member  organizations  can  satisfy  the 
filing  requirement  by  manually 
submitting  a  CEA  to  the  Exchange  or  by 
electronically  submitting  the  CEA 
through  OCC's  clearing  system 
(ENCORE).  Phlx  Rule  1042  is  designed 
to,  among  other  things,  deter 
individuals  from  taking  improper 
advantage  of  late-breaking  news  by 
requiring  evidence  of  an  option  holder's 
intention  regarding  whether  to  exercise 
expiring  equity  options  via  the 
submission  of  a  CEA. 

On  occasion.  OCC  has  had  to  waive  or 
suspend  its  Ex-by-Ex  procedure,  such  as 
when  trading  in  the  underlying  stock 
has  been  halted,  or  where  no  accurate 
price  was  available  to  be  used  in  the 
determination  of  the  closing  price. 
When  this  occurs  and  there  is  no 
automatic  exercise  per  OCC  Rule  805, 
all  options  holders  must  send  exercise 
instructions  to  OCC  if  they  wish  to 
exercise  an  option  regardless  of  whether 
the  option  is  in  or  out-of-the-money. 
Currently,  when  OCC  suspends  its  Ex- 
by-Ex  procedure  for  an  option  class, 
Phlx  Rule  1042  requires  the  submission 
of  a  CEA.  Thus,  when  OCC  has  waived 
the  Ex-by-Ex  procedure,  option  holders 
must  determine  what  price  would  have 
been  used,  even  though  the  only 
available  price  might  be  a  "stale"  last 
sale  price,  and  then  determine  whether 
a  CEA  needs  to  be  submitted  to  the 
Exchange  to  indicate  the  option  holder's 
intention  to  exercise  or  not  exercise. 
Option  holders  and  options  exchanges 
have  long  viewed  this  process  as 
cumbersome  and  confusing. 


^  A  "customer  account"  i.s  defined  in  OCX  By- 
Laws  as  an  account  of  a  Clearing  Memijer  vvhich  is 
confined  to  Exchange  transactions  cleared  and 
positions  carried  by  the  Clearing  Member  on  behalf 
of  its  securities  customers,  other  than  those 
transactions  of  market-makers  which  are  cleared 
through  a  market  maker  s  account.  See  OCC  Bv- 
Laws  Article  (I)(C)(28). 

''  A  CEA  ma\  be  cancelled  by  filing  an  Advice 
Cancel  with  the  Exchange  at  any  time  up  to  the 
submission  cut-off  deadline  specified  in  proposed 
Phlx  Rule  1042(c). 
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The  Phlx  proposes  to  amend  Phlx 
Rule  1042  to  eliminate  the  requirement 
that  a  CEA  be  submitted  if  the  option 
holder  does  not  want  to  exercise  the 
option  when  OCC  has  waived  its  Ex-by- 
Ex  procedure  for  that  options  class.  As 
a  result,  the  proposed  rule  change 
indicates  that  when  Ex-by-Ex 
procedures  have  been  waived  by  OCC, 
submission  of  instructions  to  exercise 
(CEAs)  are  only  required  when  the 
options  holder  w&nts  to  exercise  the 
option  contract.  If  an  options  holder 
takes  no  action,  the  option  will  expire 
without  being  exercised." 

Currently.  Phlx  Rule  1042  provides 
that  option  holders  have  until  5;30  p.m. 
(EST)  on  the  business  day  immediately 
prior  to  the  expiration  date  "  to  decide 
whether  to  exercise  an  expiring  option. 
The  Exchange  proposes  in  Phlx  Rule 
1042(c)  to  extend  the  cut-off  time  for 
members  and  member  organizations  to 
deliver  CEAs  to  the  Exchange  to  6:30 
p.m.  (EST)  for  customer  accounts.  The 
cut-off  time  would  also  be  extended  to 
6:30  p.m.  (EST)  for  non-customer 
accounts^  provided  that  such 
submission  was  done  elertronicallv, 
with  an  electronic  time  stamp  to  record 
receipt  of  the  exercise  instruction  by 
5:30  p.m.  (EST).i"  The  Exchange 
believes  that  this  rule  change  is  required 
because  members  or  member 
organizations  may  sometimes  find  it 
difficult  to  deliver  CEAs  in  compliance 
with  the  5:30  p.m.  (EST)  cut-off  time 
when  the  determination  of  final 
settlement  prices  are  sometimes  delaved 
as  members  and  member  organizations 
are  confirming  exercise  instructions 
with  their  customers.  Because  of  such 
logistical  problems,  members  and 
member  organizations  must  often 
process  and  immediately  submit 
customer  CEAs  to  the  Flxchange  upon 
receiving  instructions  from  customers  in 
order  to  meet  the  existing  5:30  p.m. 
(EST)  cut-off  time.  Accordingly,  to  allow 


'Phlx  Rule  1042.  as  amended,  indicates  that, 
unless  waived  by  OCC,  expiring  options  are  subject 
to  the  Ex-by-Ex  procedure  found  in  OCC  Rule  805, 
as  noted  above. 

"The  "expiration  date"  of  an  options  contract 
generally  is  the  Saturday  immediately  following  the 
third  Friday  of  the  expiration  month  of  such  option. 
Sep  Phlx  Rule  1000(b)21.  See  also  OCC  Bv-Laws 
Article  (n(E)(16). 

'A  "non-customer  account"  in  respect  of  any 
person  carrying  an  account  with  a  broker  or  dealer 
generally  means  a  person  that  is  not  a  customer  of 
a  broker  of  dealer  as  defined  in  Rules  8c-l  and  15r.- 
2-1  under  the  Act.  Sep  OCC  Bv-Laws  Article 
l(N)(2). 

"•The  use  of  an  electronic  time  stamp  requires 
establishment  by  members  and  member 
organizations  of  a  fixed  procedure  to  ensure  that  the 
electronic  time  stamp  for  the  exercise  instruction 
decision  is  secure.  The  time  to  submit  CEAs  for 
non-customer  accounts,  where  a  time  stamp  is  not 
used  as  part  of  an  electronic  submission  procedure, 
remains  at  5:30  p.m.  (EST). 


sufficient  time  to  process  CEAs  for 
customer  accounts,  the  Exchange 
proposes  to  extend  the  cut-off  time  to 
6:30  p.m.  (EST)  for  members  and 
member  organizations  to  deliver  CEAs 
for  customer  accounts  to  the  Exchange 
and  to  deliver  CEAs  for  non-customer 
accounts  to  the  Exchange,  as  long  as  the 
submissions  are  done  electronically 
(which  includes,  but  is  not  limited  to, 
e-mail),  and  the  member  or  member 
organization  received  the  CEAs  by  5:30 
p.m.  (EST)  as  evidenced  by  a  time- 
stamp.  The  Exchange  believes  that  it  is 
appropriate  to  extend  the  cut-off  time 
for  member  and  member  organization 
submission  of  these  CEAs.  and  anv 
cancellation  thereof,  to  the  Exchange  as 
all  decisions  to  exercise  (or  not  exercise) 
must  still  be  made  bv  5:30  p.m.  (EST) 
in  accordance  with  Phlx  Rule  1042. 

To  address  unusual  circumstances, 
the  Exchange  proposes  in  Rule  1042  (h) 
that  it  have  the  ability  to  establish 
different  cut-off  times  for  the  option 
holder  to  make  a  decision  to  exercise  or 
not  exercise  expiring  options  and  for 
members  and  member  organizations  to 
submit  CEAs.  Proposed  Phlx  Rule 
1042(h)(i)  would  permit  the  Exchange  to 
extend  the  cut-off  time  for  option 
holders  to  decide  whether  to  exercise 
expiring  options,  as  well  as  for  members 
and  member  organizations  to  submit 
CEAs  because  of  unusual  circumstances. 
Unusual  circumstances  would  include, 
for  example,  increased  market  volatility 
and  significant  order  imbalances. 
Proposed  Phlx  Rule  1042(h)(ii)  would 
likewise  allow  the  Exchange  to  reduce 
the  cut-off  time  for  option  holders  to 
decide  whether  to  exercise  options  as 
well  as  for  members  and  member 
organizations  to  submit  CEAs  because  of 
unusual  circumstances  that  include  a 
significant  news  announcement 
regarding  the  underlying  security  of  an 
option  contract  that  is  scheduled  to  be 
released  just  after  the  close  on  the 
business  day  immediately  prior  to 
expiration."  For  example,  a  decision  on 
whether  a  particular  merger  w  ill  be 
approved  or  whether  a  new  product  will 
receive  regulatory  approval  that  occurs 
after  the  close  of  trading  would  justify' 
a  reduced  cut-off  time  so  that  persons 
holding  short  positions  are  not 
prejudiced  by  being  unable  to  close  out 
their  positions.  The  Exchange  believes 
that  this  will  maintain  a  level  playing 
field  between  persons  holding  long  and 
short  positions  in  expiring  options. 

In  addition,  proposed  Pnlx  Rule 
1042(g)  provides  customers  and 
members  and  member  organizations 


"The  Exchange  would  provide  notice  prior  to 
reducing  the  cut-off  time  period.  See  proposed  Phlx 
Rule  1042(h){ii). 


with  added  flexibility  in  connection 
with  the  delivery  of  CEAs  or  Advice 
Cancels  if  the  Exchange  announces  a 
modified  lime  for  the  close  of  trading  in 
equity  options  prior  to  expiration.  The 
Exchange  proposes  that,  if  the  Exchange 
establishes  a  modified  time  for  the  close 
of  trading  in  equity  options  on  the  day 
when  expiration  will  occur  and 
properly  notifies  its  members  about  the 
modification,  option  holders  would 
have  1  hour  28  minutes  after  the 
announced  close  of  trading  to  make  a 
final  decision  to  exercise  or  not  exercise 
an  expiring  option.  The  proposal  would 
also  give  members  and  member 
organizations  2  hours  28  minutes  after 
the  close  of  trading  to  deliver  CEAs  for 
customer  accounts  and  for  non- 
customer  accounts,  as  long  as  the 
submission  were  done  electronically 
with  an  electronic  time-stamp. 
However,  members  and  member 
organizations  that  do  not  employ  an 
electronic  submission  procedure  for 
non-customer  accounts  would  have  to 
submit  their  CEAs  within  1  hour  28 
minutes  following  the  close  of  trading. 

Proposed  Phlx  Rule  1042  (e)  provides 
that  if  a  member  organization  has 
accepted  the  responsibility  to  indicate 
final  exercise  decisions  on  behalf  of 
another  member  or  non-member 
organization,  it  must  take  the  necessary 
steps  to  ensure  that  such  decisions  are 
properly  indicated  to  the  Exchange. 
Such  member  organization  may 
establish  a  processing  cut-off  time  prior 
to  the  Exchanges  exercise  cut-off  time 
after  which  it  will  not  accept  exercise 
decisions  or  other  processing 
procedures. 

The  Exchange  also  proposes  new 
Commentaries  to  Phlx  Rule  1042.  First, 
new  Commentary'  .01  clarifies  that  for 
purposes  of  Phlx  Rule  1042.  the 
definitions  of  "customer"  and  "non- 
customer"  in  OCC's  By-Laws  are 
applicable.  Second,  new  Commentar\' 
.03  clarifies  that  cut-off  times  for  the 
submission  of  a  CEA  may  be  extended 
or  reduced  because  of  'unusual 
circumstances  '  and  provides  examples 
of  such  circumstances.  Third,  new 
Commentan,'  .04  clarifies  that  the 
deadline  for  submission  of  CEAs  for 
non-customer  accounts  will  be  6:30  p.m. 
(EST)  where  they  are  submitted 
electronically  with  a  timestamp 
indicating  receipt  of  exercise 
instructions  on  or  before  5:30  p.m. 
(EST),  and  will  be  5:30  p.m.  (EST)  if 
submission  is  manual.  Fourth,  new 
Commentary'  .05  requires  member  and 
member  organizations  that  employ  an 
electronic  submission  method  to  adopt 
specific  written  procedures  for  the 
electronic  submission  of  CEAs.  Finally, 
new  Commentary  .08  provides  that 
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members  and  member  organizations 
will  prepare  a  memorandum  of  every 
exercise  instruction  received  showing 
the  time  of  receipt,  and  that  such 
memoranda  will  be  subject  to  the 
requirements  of  SEC  Rule  17a— 4(b). 

2  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  '-  m  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ' ' 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  bv.  among 
other  things,  simplifying  the  manner  in 
which  CEAs  or  Advice  Cancels  are 
submitted  to  the  Exchange,  e.xtending 
the  cut-off  time  by  which  members  must 
submit  to  the  Exchange  CEAs  for  certain 
accounts,  and  indit;ating  when  the 
Exchange  could  modif\'  the  cut-off  time 
to  decide  whether  to  exercise  an  option. 

B.  Self-Rfgulaton.'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  '•*  and 
subparagraph  (f)(B)  of  Rule  19b-4 
thereunder.' •  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 


investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act '"  and  Rule  19b- 
4(fi{6)'"  thereunder. i« 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6) '"  normally  does  not 
become  operative  prior  to  thirty  days 
after  the  date  of  filing.  However, 
pursuant  to  Rule  19b-4(f){6)(iii),  the 
Commission  may  designate  a  shorter 
time  if  such  action  in  consistent  with 
the  protection  of  investors  and  the 
public  interest.  The  Phlx  has  requested 
that  the  Commission  waive  the  thirty- 
day  operative  date  in  order  to  allow  the 
Exchange's  options  exercise  procedures 
to  be  in  line  with  those  of  OCC  and 
other  options  exchanges. 

The  Commission  believes  that 
waiving  the  thirty-day  operative  date  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 2" 
Accelerating  the  operative  date  will 
allow  the  Phlx  to  immediately 
implement  rules  similar  to  ones  already 
in  place  at  the  American  Stock 
Exchange  LLC  and  the  International 
Securities  Exchange,  Inc.,-'  and  will 
simplif}'  and  clarify  the  process  by 
which  members  and  member 
organizations  accept  exercise  decisions 
from  options  holders  and  submit  such 
decisions  to  the  Exchange.  For  these 
reasons,  the  Commission  designates  the 
proposed  rule  change  as  effective  and 
operative  immediately.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change  the  Commission 
may  summarily  abrogate  such  proposed 
rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
cirguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 


-15  use.  78f(b). 
'J15U.S.C.  78f(b)(5) 
'■•15  use.  78s(b)(3)(A). 
'M7eFR  240  19b-4(f)(6) 


'6  15U.S.C:78s(b)(3)(A). 

"17CFR240.19b-^(f)(6). 

'»  As  required  under  Rule  19b-4(n(6)(iii),  the 
Exchange  prmided  the  eommission  with  written 
notice  of  its  irtent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
eommission. 

"'17CFR340.19b-4(f)(6). 

-"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  eommission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f).. 

■"  See  Securities  Exchange  Act  Release  Nos. 
47885  (May  16.  2003),  68  FR  28309  (May  23,  2003) 
(SR-Amex-2001-92)  and  48505  (September  17, 
2003),  68  FR  55680  (September  26,  2003)  (SR-ISE- 
2003-20). 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  AH 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-65  and  should  be 
submitted  by  November  13,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 22 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-26748  Filed  10-22-03;  8:45  ami 

BILLING  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3554] 

Commonwealth  of  Kentucky 

Franklin  County  and  the  contiguous 
counties  of  Anderson,  Henry.  Owen, 
Scott,  Shelby  and  Woodford  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  thunderstorms  that  occurred  on 
August  22,  2003.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  December  15, 
2003  and  for  economic  injury  until  the 
close  of  business  on  July  15,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 

[     Percent 

For  Ptiysical  Damage: 

Homeowners  with  Credit  Avail- 
able Elsewhere:  5.125 

Homeowners  Without  Credit 
Available  Elsewhere:  2.562 

Businesses  with  Credit  Avail- 
able Elsewhere:  6.199 

Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 
Available  Elsewhere:  3.100 


"17eFR200.30-3(a)129) 
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Percent 

Others  (Including  Non-Profit 
Organizations)  with  Credit 
Available  Elsewhere    

5  500 

For  Economic  Injury 
Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere: 

3  100 

The  number  assigned  tn  this  disaster 
for  physical  damage  is  355411  and  for 
economic  injury  the  number  assigned  is 
9X3200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  15,  2003. 
Hector  V.  Barreto. 
Administrator. 
IFR  Doc.  0.3-26699  Filed  10-22-03;  8:45  am] 

BILLING  CODE  802&-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4519] 

Amendment  to  Bureau  of  Educational 
and  Cultural  Affairs  Request  for  Grant 
Proposals:  Pre-Academic  English 
Language  Training  and  Academic 
Readiness  Phase  of  the  PLUS  Program 

summary:  The  Pre-Academic  English 
Language  Training  and  Academic 
Readiness  Phase  of  the  PLUS  Program 
Grants  Competition  was  announced  on 
October  10,  2003  in  the  Federal  Register 
(68  FR  58741).  This  announcement 
amends  the  original  RFGP  to  change  the 
international  travel  portion  of  the 
Pl^ogram  budget  from  a  round  trip  to  a 
one-way  ticket  as  previously  stated  in 
the  budget  guidelines  section  of  the 
original  announcement.  All  other  terms 
and  conditions  in  the  previouslv 
published  RFGP  remain  the  same 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  English  Language  Programs. 
ECA/A/L,  Room  304,  I'.S.  Department 
of  State,  SA-44,  301  4th  Street,  S\V.. 
Washington,  DC  20547;  Phone  (202) 
619-5886;  E-mail 

kmjenson^pd. state. gov:  or  Internet 
address:  http://exchanges.state.gov/ 
education/RFGPs. 

Dated:  Octcber  17.  2003. 

C,  .Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

|FR  Doc.  03-26791  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4710-05-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4487] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  c:onduct  two  open 
meetings  between  10  a.m.  and  12  p.m. 
in  successive  order  on  Wednesday.  12 
November  2003.  in  Room  6103,  at  US. 
Coast  Guard  Headqua-rters.  2100  Second 
Street,  SW,  Washington,  DC  20593- 
0001.  The  purpose  of  the  first  meeting, 
10  a.m.  to  11  a.m.,  is  to  finalize 
preparations  for  the  22nd  Extraordinary 
Session  of  Council,  the  91st  Session  of 
Council  and  the  23rd  Session  of  the 
Assembly  of  the  International  Maritime 
Organization  (IMO)  which  are 
scheduled  to  be  held  from  the  21st  of 
November  to  the  5th  of  December  2003, 
at  the  IMO  Headquarters  m  London 
Discussion  will  focus  on  the  papers 
received  for  the  sessions  and  draft  U,S, 
positions. 

Items  of  particular  interest  include: 

•  Reports  of  Committees; 

•  Reports  on  Diplomatic  Conferences; 

•  Work  Program  and  Budget  for 
2004-2005;  and 

•  Election  of  Members  of  the  Council. 

The  purpose  of  the  second  meeting,  11 
a.m.  to  12  p.m.,  is  to  finalize 
preparations  for  the  50th  session  of  the 
Marine  Environment  Protection 
Committee,  which  is  scheduled  to  be 
held  on  the  1st  and  4th  of  December 
2003.  at  the  IMO  Headquarters  in 
London.  Discussion  will  focus  on 
papers  received  for  the  meeting  and 
draft  U.S.  positions. 

Items  of  particular  interest  include: 

•  Consideration  and  adoption  of 
amendments  to  MARPOL  73/78; 

•  Consideration  of  the  report  of  the 
Committee. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing: 
Director,  International  Affairs.  U.S. 
Coast  Guard  Headquarters, 
Commandant  (G-CI),  room  2114,  2100 
Second  Street,  SW,  Washington,  DC 
20593-0001  or  by  calling:  (202)  267- 
2280. 

Dated:  October  14,  2003. 
Steven  D.  Poulin, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  03-26792  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4710-07-P 


TENNESSEE  VALLEY  AUTHORITY 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Transfer  of  Administrative 
Jurisdiction,  Custody,  and  Control  of 
Approximately  170,000  Acres  of  Land 
Owned  by  the  Tennessee  Valley 
Authority  (TVA)  Located  at  the  Land 
Between  The  Lakes  National 
Recreation  Area  in  Lyon  and  Trigg 
Counties.  KY,  and  Stewart  County.  TN. 
Subject  to  the  Rights  Expressly 
Reserved  for  the  Benefit  of  TVA.  Its 
Agents.  Employees,  Successors  and 
Assigns  as  Set  Forth  in  Exhibit  A 
Which  Is  Attached  Hereto  and  Made  a 
Part  Hereof.  Said  Land  Hereinafter 
Referred  to  as  the  "Land  Between  the 
Lakes" 

AGENCIES:  Tennessee  Valley  Authontv 
(T\'A),  Forest  Ser\ice,  USDA  (USDA- 
FS). 

ACTION:  Notice  of  transfer  agreement. 

SUMMARY:  Pursuant  to  the  Land  Between 
The  Lakes  Protection  Act  of  1998.  16 
U.S.C.  460  (Act),  administrative 
jurisdiction  over  the  Land  Between  The 
Lakes  National  Recreation  Area 
transferred  from  TVA  to  USDA-FS  on 
October  1,  1999.  The  Land  Between  the 
Lakes  National  Recreation  Area  consists 
of  approximately  170,000  acres  located 
in  Lyon  and  Trigg  Counties.  Kentucky, 
and  Stewart  County.  Tennessee,  and 
rights  appurtenant  thereto.  On 
September  7,  2001,  T\  A  and  the'USDA- 
FS.  Southern  Region,  pmh  uttni  an 
Agreement  of  Transfer  tu  durument  the 
transfer  of  administrative  jurisdiction 
over  the  Land  Between  The  Lakes 
National  Recreation  Area  that  occurred 
by  operation  of  law  on  October  1,  1999, 
A  copy  of  the  Agreement  of  Transfer  is 
attached  hereto  and  made  a  part  hereof 
as  Exhibit  A, 

The  land  transferred  is  described  in 
the  Agreement  of  Transfer  and  is 
generally  depicted  on  a  drawing  which 
is  available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Washington.  DC, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Lange  at  4U4-.<4"-^MM(). 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  Agreement  nf  Transfer  is  attached 
hereto  and  made  a  part  hereof  as  Exhibit 
A. 
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■  Dated:  September  25.  2003. 

Robert  T.  Jacobs, 

Rfginnal  Forester.  Southern  Region.  USDA. 
Forest  Service. 

Dated:  September  9,  2003. 
Darlene  H.  Bradley. 

Manager.  Realty  Services,  Tennessee  Valley 

Authority 

.AGREEMENT  OF  TRANSFER  BETWEEN 
TENNESSEE  VALLEY  AITHORITY  AND 
UNITED  STATES  DEPARl  MENT  OF 
AGRICILTL  RE.  FOREST  SERVICE 

LAND  BETWEEN  THE  LAKES  NATIONAL 
RECREATION  AREA 

This  .AgreemeiU  of  Transfer  made  and 
entered  into  this  7th  day  of  September,  2001, 
by  and  between  Tennessee  Valley  Authority, 
a  corporation  organized  and  existing  under 
and  by  virtue  of  an  Act  of  Congress  known 
as  the  Tennessee  Valley  Authority  Act  of 
1933,  as  amended  (hereinafter  called 
"TVA"),  and  the  United  States  Department  of 
Agriculture,  for  the  use  and  benefit  of  the 
Forest  Service  of  the  Department  of 
Agriculture  (hereinafter  called  "USDA-FS"). 

WITNESSETH: 

Whereas,  on  October  1,  1999,  pursuant  to 
the  Land  Between  The  Lakes  Protection  Act 
of  1998,  Ih  U.S.C.  460111.  administrative 
jurisdiction  over  the  Land  Between  The 
Lakes  National  Recreation  Area  transferred 
from  TVA  to  USDA-FS;  and 

Whereas,  the  Land  Between  The  Lakes 
National  Recreation  .Area  contains 
approximately  170.000  acres  located  in  Lyon 
and  Trigg  Counties.  Kentucky,  and  Stewart 
County.  Tennessee,  as  described  in  Exhibit  A 
which  is  attached  hereto  and  made  a  part 
hereof  (hereinafter  called  "LBL");  and 

Whereas,  on  November  12.  1999,  TVA  and 
the  L!SD,A-FS.  Southern  Region,  entered  into 
a  Memorandum  of  .Agreement  (FS  Agreement 
No.  OOMU-1 108310-010)  to  ensure  an 
efficient,  orderly,  and  cost-effective  transition 
of  LBL,  which  provided  in  part  that  the 
parties  would  exe(_;ute  and  publish  an 
Agreement  of  Transfer  documenting  the 
transfer  of  administrative  jurisdiction, 
custody,  and  control  that  occurred  on 
October  1.  1999.  by  operation  of  law; 

Now,  Therefore,  in  consideration  of  the 
premises  and  of  the  mutual  covenants  herein 
contained,  TVA  and  L'SDA-FS,  covenant  and 
agree  as  follows: 

1.  TVA.  subject  to  the  conditions, 
exceptions,  and  reservations  herein 
contained,  has  assigned  and  transferred  to 
USDA-FS  the  right  of  possession  and  all 
other  right,  title,  or  interest  which  TVA  may 
have  in  and  to  LBL. 

2  .All  of  the  interests  and  rights  assigned 
and  transferred  by  TVA  to  the  USDA-FS 
under  section  1  hereof  are  assigned  and 
transferred  subject  to  the  following  rights, 
which  are  hereby  expressly  reserved  for  the 
benefit  of  TV,A.  its  agents,  employees, 
successors  and  assigns: 

(a)  the  perpetual  right,  in  connection  with 
and  by  virtue  of  the  erection  and  operation 
i)f  any  dam  or  dams  across  the  Tennessee 
River  or  its  tributaries,  to  permanently  flood 
the  land  described  in  Exhibit  A  that  is  below 


the  375-foot  contour  elevation  (mean  sea 
level)  and  tamporarily  and  intermittently 
flood  the  land  described  in  Exhibit  A  that  is 
between  the  375-foot  contour  elevation  and 
the  378-foot  contour  elevation  (mean  sea 
level); 

(b)  the  perpetual  right  to  enter  upon  the 
land  lying  below  the  378-foot  contour 
elevation  (mean  sea  level)  for  the  purposes  of 
law  enforcement  or  enforcement  of  Section 
26a  of  the  TVA  Act; 

(c)  permanent  exclusive  easements  for 
itself,  its  successors  and  assigns,  to  maintain, 
operate,  modify,  and  upgrade  the  existing 
electric  power  substation  and 
communication  facilities,  which  are  an 
integral  part  of  TVA's  power  system,  in,  on, 
over,  and  across  the  two  parcels  of  land 
described  in  Exhibit  B  attached  hereto  and 
made  a  part  hereof,  including  the  right  to 
fence  all  or  part  of  the  lands  described  in 
Exhibit  B,  and  the  perpetual  right  to  use  the 
existing  means  of  access  across  the  iand 
described  in  Exhibit  A  for  ingress  to  and 
egress  from  the  lands  described  in  Exhibit  B; 

(d)  permanent  easements  and  rights-of-way 
for  itself,  its  successors  and  assigns,  for  the 
Kentucky  Dam-Cadiz  69-kV  Transmission 
Line  (including  the  tap  line  from  the 
Kentucky  D»m-Cadiz  69-kV  Transmission 
Line  to  the  Lyon,  Kentucky  Substation)  and 
the  Kentucky  Dam-Nashville  161-kV 
Transmissiom  Line,  which  are  integral  parts 
of  TVA's  power  system,  and  the  permanent 
right  to  erect,  operate,  and  maintain 
additional  electric  power  circuits  and  lines 
within  the  existing  rights-of-way  for  said 
transmission  lines,  which  rights-of-way  are 
described  in  Exhibit  C  attached  hereto  and 
made  a  part  "hereof,  and  the  permanent  right 
of  reasonable  access  along  tfie  roads  and/or 
other  off-right-uf-way  routes  across  the  land 
described  in  Exhibit  A  that  historically  have 
been  used  by  TVA  for  ingress  to  and  egress 
from  said  rights-of-way  and  said  transmission 
lines,  said  easement  rights  consistmg  of  the 
perpetual  right  to  enter  at  any  time  and  from 
time  to  time  and  to  erect,  maintain,  repair, 
rebuild,  operate,  and  patrol  as  many  lines  of 
poles  or  transmission  line  structures  within 
said  existing  rights-of-way  as  TVA  deems 
necessary  or  useful  for  electric  power 
transmission  purposes,  with  sufficient  wires 
and  cables  for  electric  power  circuits  and 
communication  circuits,  and  all  necessary 
appurtenances  in,  on,  over,  and  across  said 
rights-of-way  (and  if  deemed  necessary  by 
TVA  to  anchor  guy  wires  outside  said  rights- 
of-way),  together  with  the  perpetual  right  to 
clear  said  rights-of-way  and  keep  the  same 
clear  of  all  brush,  trees,  buildings, 
signboards,  stored  personal  property,  and  fire 
hazards;  to  destroy  or  otherwise  dispose  of 
such  trees  and  brush;  and  to  remove,  destroy, 
or  otherwise  dispose  of  any  trees  located 
outside  said  rights-of-way  which  in  falling 
could  come  within  ten  (10)  feet  of  any 
transmission  line  structure  or  conductor. 

3.  Included  in  TVA's  reservation  of  rights 
in  section  2(c)  and  (d)  is  the  right  to  attach 
telecommunication  facilities,  including 
circuits,  to  transmission  line  structures  and 
to  authorize  third  parties  to  attach  or 
underbuild  electric  distribution  circuits  or 
communications  equipment  to  such 
structures  at  to  the  communication  facilities; 


provided,  however,  that  such  third  party  uses 
may  be  subject  to  the  imposition  of  fees  by 
USDA-FS. 

4.  With  respect  to  the  reservation  by  TV.A 
in  section  2(c)  and  (d)  of  the  rights  to  operate, 
maintain,  construct,  modify,  and  upgrade 
certain  facilities,  it  is  understood  and  agreed 
that  any  assignee  of,  or  successor-in-interest 
to,  TVA  is  permitted  to  operate,  maintain, 
repair,  and  rebuild  facilities  in  existence  at 
the  time  of  such  transfer  of  interest  but  not 
build  additional  facilities  without  the  prior 
written  consent  of  USDA-FS.  Further,  before 
any  assignee  or  successor-in-interest 
commences  or  engages  in  any  construction, 
modification,  or  upgrading  with  respect  to 
such  facilities,  the  assignee  or  successor  must 
first  obtain  LJSD,A-FSs  written  authorization. 

5.  Any  additional  proposed  power  system 
or  other  TV.A  presence  on  LBL  property 
beyond  that  reserved  in  this  Agreement  will 
be  requested  by  TV.A  and  considered  by 
USDA-FS  in  accordance  with  USDA-FS's 
normal  procedure. 

6.  TVA  in  no  way  warrants  the  extent  of 
the  United  States'  interests  in  LBL. 

7.  Nothing  contained  in  this  agreement 
shall  be  construed  to  affect  the  interests,  if 
any,  of  the  U.S.  Army  Corps  of  Engineers  or 
any  other  third  party  in  any  portion  of  LBL. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  instrument  to  be  executed  by 
their  duly  authorized  representative,  the  day 
and  year  first  above  written. 

Approved  by; 

U.S.  DEPARTMENT  OF  AGRICULTURE- 
FOREST  SERVICE 

Elizabeth  Estill. 

Regional  Forester. 

Date:  September  28,  2001. 

ATTEST: 

J.  Wayne  Owens. 
Assistatit  Secretary. 
Date:  September  7.  2001. 

TENNESSEE  VALLEY  AUTHORITY 

Daniel  H.  Ferry 

Actinii  Manager.  Realty  Asset  Services. 

CERTIFICATION  OF  CONSIDERATION 

I.  DANIEL  H.  FERRY.  Acting  Manager, 
Realty  Asset  Services,  as  legal  agent  of  the 
Tennessee  Valley  Authority,  the  Grantor 
herein,  do  hereby  certify,  pursuant  to  KRS 
Chapter  382,  that  the  above-stated 
consideration  in  the  amount  of  SO. 00  (Tax 
Exempt)  is  the  true,  correct,  and  full 
consideration  paid  for  the  property  herein 
conveyed.  I  further  certify  mv  understanding 
that  falsification  of  the  stated  consideration 
of  the  sale  price  of  the  property  is  a  Class  D 
Felony  subject  to  one  to  five  years 
imprisonment  and  fines  up  to  $10,000.00 

GRANTOR: 

TENNESSEE  VALLEY  AUTHORITY 

DANIEL  H.  FERRY 

Acting  Manager.  Realty  .'\sset  Services 

CERTIFICATION  OF  CONSIDERATION 

I,  ELIZABETH  ESTILL,  Regional  Forester, 
as  legal  agent  of  the  U.S.  DEPARTMENT  OF 
AGRICULTURE— FOREST  SERVICE,  the 
Grantee  herein,  do  hereby  certify,  pursuant  to 
KRS  Chapter  382.  that  the  above-stated 
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consideration  in  the  amount  of  SO. 00  (Tax 
Exempt)  is  the  true,  correct,  and  hill 
consideration  paid  for  the  purchase  of  the 
property  herein  conveyed.  1  further  certify 
my  understanding  that  falsification  of  the 
stated  consideration  of  the  sale  price  of  the 
property  is  a  Class  D  Felony  subject  to  one 
to  five  years  imprisonment  and  fines  up  to 
$10,006.00. 

GRANTEE: 

U.S.  DEPARTMENT  OF  AGRICULTURE- 
FOREST  SERVICE 

ELIZ.^BETH  ESTILL, 
Regional  Forester 

STATE  OF  TENNESSEE 

COUNTY  OF  HAMILTON 

On  the  7th  dav  of  September.  2001,  before 
me  appeared  DANIEL  H.  FERRY  and  J. 
WAYNE  OWENS,  to  me  personally  known, 
who,  being  by  me  duly  sworn,  did  say  that 
they  are  the  Acting  Manager.  Realty  Asset 
Services  and  Assistant  Secretary, 
respectively,  of  the  TENNESSEE  VALLEY 
AUTHORITY,  a  corporation;  that  the  seal 
affixed  to  the  foregoing  instrument  is  the 
corporate  seal  of  said  corporation,  and  that 
said  instrument  was  signed,  sealed,  and 
delivered  and  the  Certification  of 
Consideration  was  subscribed  and  sworn  to 
before  me.  on  behalf  of  said  corporation,  by 
authorit\  of  its  Board  of  Directors:  and  the 
said  DANIEL  H.  FERRY  and  ].  WAYNE 
OWENS  acknowledged  said  instrument  to  be 
the  free  act  and  deed  of  the  TENNESSEE 
VALLEY  AUTHORITY. 

WITNESS  my  hand  and  official  seal  of 
office  in  Chattanooga.  Hamilton  County. 
Tennessee,  the  dav  and  year  aforesaid. 
Lynn  McCurdv 
NOTARY  PL  BLJC 
My  Commission  Expires:  February  17,  2004. 

STATE  OF  GEORGIA) 

COUNTY  OF  FULTON) 

On  the  28th  day  of  September,  2001.  before 
me  appeared  ELIZABETH  ESTILL,  to  me 
personally  known,  who.  being  by  me  duly 
sworn,  did  sav  that  she  is  the  Regional 
Forester  of  the  U.S.  DEPARTMENT  OF 
AGRICULTURE— FOREST  SERVICE:  and 
that  said  instrument  was  signed  and 
delivered  and  the  Certification  of 
Consideration  was  substTibed  and  sworn  to 
before  me.  on  behalf  of  the  I'.S. 
DEPARTMENT  OF  AGRICULTURE- 
FOREST  SERVICE;  and  the  said  ELIZABETH 
ESTILL  acknowledged  said  instrument  to  be 
the  free  act  and  deed  of  the  L'.S. 
DEPARTMENT  OF  AGRICULTURE- 
FOREST  SERVICE 

WITNESS  my  hand  and  official  seal  of 
office  in  .Atlanta.  Fulton  County,  Georgia  the 
day  and  vear  aforesaid, 
lohnie  O.  Adams 
NOTARY  PUBUC 
My  Commission  Expires:  December  6.  2002 

EXHIBIT  A  TO  AGREEMENT  OF 
TRANSFER 

LAND  BETWEEN  THE  LAKES  NATIONAL 
RECREATION  AREA 

The  Land  Between  The  Lakes  National 
Recreation  .Area  (LBL),  being  all  federally 


owned  land,  water,  and  interests  in  the  land 
and  water  lying  between  Kentucky  Lake  and 
Lake  Barkley,  situated  in  Lyon  and  Trigg 
Counties,  Kentucky,  and  in  Stewart  County. 
Tennessee,  the  boundary  of  which  is 
described  as  follows: 

The  North  Boundary  of  LBL  is  the  354-foot 
contour  elevation  (mean  sea  level)  as  it  lies 
along  the  Southerly  shore  of  Barkley  Canal, 
which  connects  Kentucky  Lake  and  Barkley 
Lake, 

The  West  Boundary  of  LBL  is  the  354-foot 
contour  elevation  (mean  sea  level)  as  it  lies 
along  the  Easterly  shore  of  Kentucky  Lake, 
beginning  at  Barkley  Canal  and  thence 
Westerly  and  Southerly  along  said  contour  to 
a  point  where  it  intersects  the  South 
boundary  of  LBL. 

The  East  Boundary  of  LBL  is  the  359-foot 
contour  elevation  (mean  sea  level)  as  it  lies 
along  the  Westerly  shore  of  Lake  Barkley, 
beginning  at  Barkley  Canal  and  thence 
easterly  and  southerly  along  said  contour  to 
a  point  intersecting  the  easterly  edge  of  an 
old  road  (Coordinates:  N782,190.  El, 445, 876) 
said  point  being  along  the  westerly  bank  of 
Rawls  Pond  and  lying  approximately  30  feet 
east  of  a  Sandstone  Bluff,  thence  Southerly 
along  the  east  edge  of  said  road  0.35  mile  to 
a  6"  diameter  Well  Casing  (Coordinates: 
N780,439;  El. 446,4 13);  thence  5  feet  east  to 
a  fence;  thence  Southerly  along  and  with  said 
fence  820  feet  to  a  drainage  ditch;  thence  N 
65°37'  E  675  feet  to  a  26"  diameter  Red  Oak 
in  an  existing  fence  line  (Coordinates: 
N779,902;  El, 447,025);  thence  Southeasterly 
along  and  with  said  fence  approximately  0.6 
mile  to  a  point  intersecting  the  South 
Boundary  of  LBL,  said  point  marked  by  a 
concrete  monument  (Comer  lOPS-1. 
Coordinates:  N777.592;  El. 448.808). 

The  South  Boundary  of  LBL  is  shown  on 
TVA  Maps  titled   "Land  Between  The  Lakes 
Reservation",  drawing  numbers  421  B511-(l- 
6),  dated  between  December  1968  and 
January  1969,  and  further  described  as 
follows:  Beginning  at  a  point  where  the 
centerline  of  U.S.  Highway  79  intersects  the 
354-foot  contour  elevation  (mean  sea  level) 
lying  along  the  Easterly  shore  of  Kentucky 
Lake;  thence  Easterly  along  said  centerline 
approximately  3.3  miles  to  the  northwest 
Corner  of  LBL  Tract  8RS:LBL-7;  thence  (4) 
four  courses  along  and  with  LBL  Tracts  8RS: 
LBL-7  and  8RS:LBL  10; 
S.7^38'  W  619  feet  to  Corner  8RS-6; 
S.82°12'  E  1424  feet  to  Corner  8RS-5; 
N.35°16'  E  2316  feet  to  Corner  8RS-^: 
N.18°22'  W  209  feet  to  a  point  intersecting 

.said  centerline  and  being  Corner  8RS-3; 

Thence  continuing  Easterly  along  said 
centerline  2.6  miles  to  where  it  intersects  the 
easterly  boundary  of  LBL  Tract  9RN:LBL-3, 
and  being  Corner  9RN-10;  thence  N  33°  33' 
\V  692  feet  along  said  easterly  boundary  to 
Corner  9RN-9  at  the  northeast  Corner  of  said 
tract;  thence  leaving  the  boundary  of  Tract 
9RN:LBL-3  and  with  the  boundary  of  Tract 
9RN;LBL-2  the  following  nine  (9)  calls: 
S.82°21'  E  500  feet  to  Corner  9RN-8. 
N.33°31'  E  422  feet  to  Comer  9RN-7, 
N.74°02'  E  470  feet  to  Corner  9RN-6, 
N.05''59'  E  1084  feet  to  Corner  9RN-5, 
N.83''27'  W  425  feet  to  Corner  9RN^. 
N.08°19'  E  1391  feet  to  Corner  9RN-3, 
N.14°46'  W  671  feet  to  Corner  9RN-2, 


N. 29^21'  E  978  leel  to  Lorner  9RN-1, 
N.41='36'  E  703  feet  to  Comer  9PS-14; 

Thence  leaving  the  boundarx'  of  Tract 
9RN:LBL-2  and  with  the  boundary  of  Tract 
9PS:LBL-4  the  following  five  (5)  calls: 
S. 27-44'  E  651  feet  to  Comer  9PS-13. 
S.51°47'  W  783  feet  to  Corner  9P.S-12. 
N.16°32'  E  1044  feet  to  Corner  9PS-n. 
N. 59^44'  E  1380  feet  to  Corner  9PS-10. 
N.08°26'  E  1540  feet  to  Corner  9FS-9, 

Thence  leaving  the  boundary  of  Tract 
9PS:LBL4  and  with  the  boundary  of  Tracts 
9PS:LBL-5  and  9PS:LBL-6  the  following 
nine  (9)  calls: 

N.01°04'  E  114  feel  to  Comer  9PS-8. 
N.35°39'  W  1080  feet  to  Comer  9PS-7, 
N.20°12'  E  671  feet  to  the  centerline  of  a 

road,  being  Corner  9PS-6, 
Northeasterly  with  the  centerline  of  road 

1385  feet  to  Comer  9PS-5, 
Thence  leaving  the  road.  S.85°28'  E.  799  feet 

to  Corner  9PS-4, 
N.04°31'  E  282  feet  to  Comer  9PS-3  on  the 

south  side  of  road. 
N.70°36'  W  87  feet  to  Corner  9PS-2. 
N.12°36'  E  511  feet  to  Comer  9PS-1. 
N. 12^01'  E  849  feet  to  Comer  lOPS-26; 

Thence  leaving  the  boundary  of  Tract 
9PS:LBL-6  and  with  the  boundary  of  Tract 
10PS:LBL-1  the  following  eight  (8)  calls: 
S.87''08'  E.  595  feet  to  Comer  lOPS-25. 
N.01°46'  E  201  feet  to  Comer  lOPS-24, 
N.59°28'  E  347  feet  to  Corner  lOPS-23. 
S.84°21'  E  314  feet  to  Corner  lOPS-22, 
S.80''25'  E  378  feet  to  Corner  lOPS-21, 
S.81°50'  E  1375  feet  to  Comer  lOPS-20, 
N.05°16'  E  721  feet  to  Comer  lOPS-19. 
N.06°45'  E  1097  feet  to  Corner  lOPS-18  on 

the  south  line  of  Tract  10PS:LBL-4; 

Thence  leaving  the  boundary  of  Tract 
10PS:LBL-2  and  with  the  boundaries  of 
Tracts  10PS:LBL-4.  6608.  6607,  and  6606  the 
following  eight  (8)  calls: 
S.82''14'  E  2024  feet  to  Corner  lOPS  17. 
S.83^39'  E  319  feet  to  Comer  lOPS-16, 
N.07'=33'  E  519  feet  to  Corner  lOPS-15, 
S.85°19'  E  664  feet  to  Comer  lOPS-14, 
S.88°05'  E  420  feet  to  Comer  lOPS-13, 
N.06°37'  E  497  feet  to  Comer  lOPS-12, 
S.85'14'E  158  feet  to  Corner  lOPS-11  in  the 
centerline  of  road.  Northerly  with  said 
centerline  of  road  498  feet  to  Comer  lOPS- 
9  on  the  south  line  of  Tract  10PS:LBL-2; 
Thence  leaving  the  centerline  of  road  and 
Tract  6606  and  with  Tract  10PS:LBL-2  the 
following  two  (2)  calls: 

N.84°17'  E  224  feet  to  Corner  lOPS-8, 
N.84°17'  E  787  feet  to  Corner  lOPS-7, 

Thence  leaving  Tract  10PS:LBL-2  and  with 
Tract  10PS:LBL-3  the  following  six  (6)  calls: 
S.02°21'  E  1151  feet  to  Comer  lOPS-6, 
S.05''25'  E  621  feet  to  Comer  lOPS-5, 
S. 81^12'  E  373  feet  to  Corner  lOPS-4. 
S.01°30'  E  4  feet  to  Corner  lOPS-3. 
S.83''55'  E  1878  feet  to  Corner  lOPS-2 
S.84°01'  E  2869  feet  to  a  point  intersecting 

the  East  Boundary  of  LBL,  said  point  being 

marked  by  Corner  lOPS-1.  (Coordinates:  N 

777.592:  E  1.448.808). 

Note:  Course  directions  and  coordinates  for 
Comer  positions  are  referenced  to  Tennessee 
NAD27  State  Plane  Coordinates,  U.S.  Survey 
Feet. 
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This  description  contained  in  Exhibit  A 
prepared  by  the  LISDA-FS.  Southern  Region, 
from  the  maps  and  records  of: 

Tennessee  Vailev  Authority 

HanRv  Buildino  2A  1101  Market  Street 

Chattanooga.  Tennessee  37402-2801 

8/31/00 

EXHIBIT  B  TO  AGREEMENT  OF 
TRANSFER 

Lands  Within  The  Land  Between  The  Lakes 
National  Recreation  .\rea  That  .\re  Subject 
to  Tennessee  Valley  Authority  Reserved 
Interests 

LYOX.  KENTUCKY  SUBSTATION  TVA 
TRACT  NO.  LYOSS-1 

A  parcel  of  land  located  in  Lyon  County, 
Commonwealth  of  Kentucky,  on  the 
southeast  side  of  State  Highway  No.  58, 
approximately  Vk  mile  northeast  of  the 
intersection  of  State  Highway  No.  58  with 
State  Highway  No.  453.  as  shown  on  sheet  1 
of  US-TVA  drawing  LVV^914,  revision  1. 
entitled  "Lyon.  Kentucky  Substation 
Property  &  Contour  Map."  the  said  parcel 
being  more  particularly  described  as  follows: 

Commencing  at  a  point  which  is  the 
intersection  of  the  centerlines  of  State 
Highway  No.  58  and  State  Highway  No.  453: 
thence  leaving  the  said  intersection  and  with 
the  meanders  of  the  centerline  of  State 
Highway  No.  58  in  a  northeasterly  direction 
907  feet  to  a  point  on  a  curve,  the  said  point 
being  a  railroad  spike  and  being  the  Point  Of 
Beginning. 

Thence  leaving  the  point  of  beginning  and 
with  the  centerline  of  the  said  road  as  it 
curves  to  the  left,  having  a  radius  of  951.6 
feet  and  arc  length  of  255.8  feet,  forming  a 
chord  of  N44°42'  E,  255.0  feet  to  the  point  of 
tangent,  the  said  point  being  a  railroad  spike; 
thence  leaving  the  said  curve  and  continuing 
with  the  centerline  of  the  said  road  N37°00' 
E.  181.0  feet,  crossing  the  centerline  of  the 
existing  Kentucky  Dam-Cadiz  Transmission 
Line,  as  shown  on  sheet  6  of  US-TVA 
drawing  LVV-3068.  to  a  point  on  the 
northeast  right-of-way  line  of  the  said 
existing  transmission  line,  the  said  point 
being  a  railroad  spike;  thence  leaving  the 
centerline  of  the  said  road  and  with  the  said 
right-of-way  line  of  the  existing  transmission 
line  86714'  E,  300.0  feet  to  a  point,  the  said 
point  being  a  1 '-2-inch  iron  pin;  thence 
leaving  the  said  right-of-way  line  of  the 
existing  transmission  line  and  with  the 
southeast  line  of  the  herein  described  parcel 
S37''46'  W,  511.8  feet  to  a  point,  the  said 
point  being  a  1'  2-inch  iron  pin;  thence 
leaving  the  said  southeast  line  and  with  the 
southwest  line  of  the  herein  described  parcel 
N52  T4'  VV.  318.1  feet  to  the  point  of 
beginning  and  containing  3.18  acres,  more  or 
less 

Note:  The  described  land  includes  a 
portion  of  the  present  right-of-way  of  the 
Kentucky  Dam-(]adiz  Transmission  Line. 

MODEL.  TENNESSEE  MICROWAVE  RADIO 
REPEATER  STATION  COMMUNICATION 
FACILITIES  TVA  TRACT  NO.  SNSRS-3 

A  parcel  of  land  located  in  the  Eighth  Civil 

District  of  Stewart  County,  State  of 
Tennessee,  as  shown  on  sheet  I  of  US-TVA 
drawing  SC-92888,  revision  1,  entitled 


"Model,  Tennessee  Microwave  Radio 
Repeater  Station  Site,"  the  said  parcel  being 
more  particularly  described  as  follows: 

Beginning  at  a  point  in  the  centerline  of  an 
existing  county  road;  thence  leaving  the 
centerline  oCthe  said  road  and  with  the  west 
line  of  the  herein  described  parcel  N07°30'  E, 
418.9  feet,  crossing  steel  fence  posts  at  20.0 
feet  and  at  3P8.9  feet,  to  a  point;  thence 
leaving  the  gaid  west  line  and  with  the  north 
line  of  the  herein  described  parcel  S82°30'  E, 

420.0  feet  to  a  point:  thence  leaving  the  said 
north  line  and  with  the  east  line  of  the  herein 
described  parcel  807=30'  W,  418.1  feet, 
crossing  steel  fence  posts  at  30.0  feet  and  at 

398.1  feet,  to  a  point  on  the  aforementioned 
centerline  of  a  road;  thence  leaving  the  said 
east  line  and  with  the  centerline  of  the  said 
road  approximately  along <he  following 
bearings  and  distances:  N78°45'  VV,  187.4  feet 
and  N85°45'W,  233.1  feet  to  the  point  of 
beginning  and  containing  3.98  acres,  more  or 
less. 

The  bearings  given  in  the  description  for 
TVA  Tract  No.  SNSRS-3  are  based  on 
Magnetic  North. 

These  descriptions  contained  in  Exhibit  B 
prepared  frcWn  the  maps  and  records  of; 
Tennessee  Valley  Authority,  Haney  Building 
2A  1101  Market  Street.  Chattanooga, 
Tennessee  37402-2801 
8/31/00        I 

EXHIBIT  C  TO  AGREEMENT  OF 
TRANSFER 

Transmission  Line  Rights-of-way  Within  the 
Land  Between  The  Lakes  National 
Recreation  Area  That  Are  Subject  to 
Tennessee  Valley  Authority  Reserved 
Interests 

KENTUCKY  DAM-CADIZ  69-kV 
TRANSMISSION  UNE 

A  strip  of  land  located  in  Lyon  and  Trigg 
Counties.  Commonwealth  of  Kentucky,  as 
shown  on  sheet  3,  revision  17;  sheet  4. 
revision  4;  sheet  5,  revision  5;  sheet  6, 
revision  7;  sheet  7,  revision  5;  sheet  8, 
revision  6;  ahd  sheet  9,  revision  13.  of  US- 
TVA  drawing  LW-3068.  which  sheets  are 
incorporated  herein  by  reference  and  made  a 
part  hereof,  the  said  strip  being  200-feet 
wide,  the  centerline  of  the  location  and  the 
end  boundaiies  of  the  strip  being  more 
particularly  described  as  follows: 

Beginning  at  point  where  the  centerline  of 
the  location  crosses  the  354-foot  contour 
elevation  (mean  sea  level)  as  it  lies  along  the 
southerly  sl^we  of  Berkley  Canal,  which 
connects  Kentucky  Lake  and  Barkley  Lake, 
the  said  poiat  being  at  survey  station 
226-t-89.4  (approximately),  the  said  strip 
being  bounded  on  the  northwest  end  by  the 
said  contour  line;  thence  continuing  with  the 
centerline  of  the  location  S32°29'  E,  2,608.7 
feet  to  an  angle  point  in  the  centerline  of  the 
location  at  survey  station  252-t-98.1;  thence 
continuing  with  the  centerline  of  the  location 
S57°59'  E,  13,229.7  feet  to  an  angle  point  in 
the  centerline  of  the  location  at  survey 
station  385-^27.8;  thence  continuing  with  the 
centerline  of  the  location  S62°14'  E,  9.635.9 
feet  to  an  angle  point  in  the  centerline  of  the 
location  at  survey  station  481-t-63.7;  thence 
continuing  with  the  centerline  of  the  location 
S67''14'E,  10.117.5  feet  to  an  angle  point  in 


the  centerline  of  the  location  at  survev 
station  582-t-81.2;  thence  continuing  with  the 
centerline  of  the  location  S56"35'  E,  30.009.5 
feet,  crossing  the  line  between  Lyon  and 
Trigg  Counties  at  survey  station  866-K23,  to 
an  angle  point  in  the  centerline  of  the 
location  at  survev  station  882+90.7;  thence 
continuing  with  the  centerline  of  the  location 
S65°35'  E,  4,011.9  feet  to  an  angle  point  in 
the  centerline  of  the  location  at  survey 
station  923+02.6;  thence  continuing  with  the 
centerline  of  the  location  N67''25'  E,  4,960.4 
feet  to  a  point  where  the  centerline  crosses 
the  water's  edge  on  the  west  side  of  the 
Cumberland  River  at  survey  station  972+63 
(approximately),  the  said  strip  being  bounded 
on  the  northeast  end  by  the  said  water's  edge. 

The  strip  of  land  described  above  includes 
the  centerline  of  the  transmission  line 
location  for  a  net  distance  of  74,573.6  feet 
and  contains  342.39  acres,  more  or  less. 

Furthermore,  the  permanent  easement 
rights  include  the  perpetual  right  to  install, 
maintain,  and  replace  guy  wires  and 
necessary  appurtenances  outside  the  right-of- 
way  for  the  transmission  line  structures 
located  at  survey  stations  252+98.1, 
385+27.8,  481+63.7.  582+81.2.  882+90.7.  and 
923+02.6. 

KENTUCKY  DAM-NASHVILLE  161-kV 
TRANSMISSION  LINE 

A  strip  of  land  located  in  the  Third 
Magisterial  District  of  Lyon  County  and  the 
First  Magisterial  District  of  Trigg  County, 
Commonwealth  of  Kentucky,  and  also 
located  in  the  Eighth  Ci\il  District  of  Stewart 
County.  State  of  Tennessee,  as  shown  on 
sheet  2,  revision  21;  sheet  3,  revision  12; 
sheet  4,  revision  9;  sheet  5.  revision  11;  sheet 
6,  revision  10;  sheet  7,  revision  10;  sheet  8, 
revision  11;  sheet  9.  revision  8;  sheet  10, 
revision  12;  sheet  11.  revision  7;  sheet  12, 
revision  7;  sheet  13,  revision  8;  sheet  14, 
revision  8;  sheet  15.  revision  8;  sheet  16, 
revision  8;  and  sheet  17.  revision  10.  of  US- 
TVA  drawing  LVV-2171.  which  sheets  are 
incorporated  herein  by  reference  and  made  a 
part  hereof,  the  said  strip  being  250-feet  wide 
from  survey  station  201+00.0  (approximately) 
to  1881+00  (structure  295)  and  widening  to' 
350  feet  from  survev  station  1881+00 
(structure  295)  to  survey  station  1909+40 
(approximately),  the  centerline  of  the 
location  and  the  end  boundaries  of  the  strip 
being  more  particularly  de.scribed  as  follows: 

Beginning  at  a  point  where  the  centerline 
of  the  lociation  c:rosses  the  354-foot  contour 
elevation  (mean  sea  level)  as  it  lies  along  the 
southerly  shore  nf  Barkley  Canal,  which 
connects  Kentucky  Lake  and  Barkley  Lake, 
the  said  point  being  at  survey  station  201+00 
(approximately),  the  said  strip  being  bounded 
on  the  northwest  end  by  the  said  contour 
line;  thence  continuing  with  the  centerline  of 
the  location  S36=23'  E.  700  feet  to  an  angle 
point  in  the  centerline  of  the  location  at 
survey  station  208+00;  thence  continuing 
with  the  centerline  of  the  location  S37°13'  E, 
7.788.6  feet  to  an  angle  point  in  the 
centerline  of  the  location  at  survey  station 
285+88.6;  thence  continuing  with  the 
centerline  of  the  location  S48°59'  E.  7,886.7 
feet  to  an  angle  point  in  the  centerline  of  the 
location  ai  survey  station  364+75.3;  thence 
continuing  with  the  centerline  of  the  location 
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S50°.39'  E,  9.774.5  feet  to  an  angle  point  in 
the  centerline  of  the  location  at  survey 
station  462+49.8:  thence  continuing  with  the 
centerline  of  the  location  842^35'  E,  16.583.9 
feet  to  an  angle  point  in  the  centerline  of  the 
location  at  survey  station  628+33.7:  thence 
continuing  with  the  centerline  of  the  location 
S24°39'  E.  8,232.8  feet  to  an  angle  point  in 
the  centerline  of  the  location  at  a  survey 
station  with  the  equation  710+66.5  LB  = 
708+64.1  LA:  thence  continuing  with  the 
centerline  of  the  location  S33°40'  E,  17,835.9 
feet,  crossing  the  line  between  the  Third 
Magisterial  District  of  Lyon  County  and  the 
First  Magisterial  District  of  Trigg  County  at 
survey  station  728+70,  to  an  angle  point  in 
the  centerline  of  the  location  at  survey 
station  887+00.0:  thence  continuing  with  the 
centerline  of  the  location  S22°23'E,  18.335.9 
feet  to  an  angle  point  in  the  centerline  of  the 
location  at  survey  station  1070+35.9;  thence 
continuing  with  the  centerline  of  the  location 
S17°30'  E.  21.188.7  feet  to  an  angle  point  in 
the  centerline  of  the  location  at  survey 
station  1282+24.6;  thence  continuing  with 
the  centerline  of  the  location  S22°40'  E, 
29,149.1  feet  to  an  angle  point  in  the 
centerline  of  the  location  at  survey  station 
1573+73.7:  thence  continuing  with  the 
centerline  of  the  location  SI9°37'  E.  18,234.3 
feet,  crossing  the  line  between  the  First 
Magisterial  District  of  Trigg  County,  State  of 
Kentucky,  and  the  Eighth  Civil  District  of 
Stewart  County,  State  of  Tennessee,  at  survey 
station  1578+05,  to  an  angle  point  in  the 
centerline  of  the  location  at  survev  station 
1756+08.0:  thence  continuing  with  the 
centerline  of  the  location  S69°15'E,  15,332.0 
feet  to  a  point  where  the  centerline  crosses 
the  water's  edge  on  the  west  side  of  the 
Cumberland  River  at  survey  station  1909+40 
(approximately),  the  said  strip  being  bounded 
on  the  east  end  by  the  said  wafer's  edge. 

The  strip  of  land  described  above  includes 
the  centerline  of  the  transmission  line 
location  for  a  net  distance  of  171.042.4  feet 
and  contains  988.17  acres,  more  or  less. 
Furthermore,  the  permanent  easement 
rights  include  the  perpetual  right  to  install. 
maintain,  and  replace  guy  wires  and 
necessary  appurtenances  outside  the  right-of- 
way  for  the  transmission  line  structures 
located  at  survey  stations  208+00.  285+88.6, 
364+75.3.  462+49.8.  628+33..7,  887+00.0, 
1070+35.9,  1282+24.6.  1573+73.7,  and 
1756+08.0  and  for  the  transmission  line 
structure  located  at  a  survey  station  with  the 
equation  710+66.5  LB  =  708+64.1  LA. 

These  descriptions  contained  in  Exhibit  C 
prepared  from  the  maps  and  records  of: 
Tennessee  Valley  Authority.  Hanev  Building 
2A.  1101  Market  Street,  Chattanooga. 
Tennessee  37402-2801. 
8/31/00 
003681634 

(PR  Doc.  03-26575  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MAR  AD  2003-16336] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  .Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
AR-DE. 


SUMMARY:  As  authorized  bv  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  bv  the 
Maritime  Administration  fMARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  ser\'ice.  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16336  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MAR.AD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MAR.-^D  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter  s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388  4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
November  24.  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  M.ARAD-2003-16336. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation.  400  7th 
St..  S\V..  Washington.  DC  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copving 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidavs  .\n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokaiia,  C.:5.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  AR-DE  is: 

Intended  Use:  "Private  luxury-  charter. 

Georgraphic  Region:  "East  Coast 
U.S.". 

Dated:  October  17,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
IFR  Dor  03-26765  Filed  10-22-03:  8:4^  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number  MARAD  2003-16337] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Depdrtment  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CRITERION. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 

iHi  dnd  Pub.  L.  107-295.  the  Secretar\' 
I  if  Tran-purtation.  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16337  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MAR^^D's 
regulations  at  46  CFR  part  388. 


60774 


Federal  Register /Vol.  68,  No.  205 /Thursday.  October  23.  2003  /  Notices 


DATES:  Submit  comments  on  or  before 
.November  24.  2003, 
ADDRESSES:  C^omment.s  should  refer  to 
(iiH  ket  number  MAR.'\D-2003-16337. 
Written  comments  mav  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St..  SVV..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electroiiicallv  via  the  Internet  at  http:// 
dmsf's. dnt.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
P'ridav,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Mic  hael  Hokana,  IS.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION: 

As  described  by  the  applicant  the 
intended  service  of  the  vessel 
CRITERION  is: 

Intended  Use:  "Private  charter,  short 
(dav)  cruises,  bed  and  breakfast,  by 
reservation  only.  No  regularly 
scheduled  passenger  service.". 

Geogmphic  Region:  "Monongahela, 
Allegheny  and  Ohio  Rivers.". 

Dated:  October  17.  2003. 

Bv  order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc  03-26766  Filed  10-22-03;  8;45  am) 

BILLING  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003-16335] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
EXPLORER. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretarv'  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  law^s  under 
certain  circumstances.  A  request  for 


such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16335  at 
http://wvi'^:dms.dot.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  mav  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR  ' 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
November  24.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16335. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT^Dockets.'Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
www.dmses.dot.gov/submit/ .  All 
comments  vnW  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http://  j- 
ww^^'. dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION: 

As  described  by  the  applicant  the 
intended  service  of  the  vessel 
EXPLORER  is: 

Intended  Use:  "We  would  like  to  be 
able  to  charter  our  vessel  with  a  crew  for 
cruising." 

Geographic  Region:  "Washington  and 
Oregon." 

Dated:  October  17,  2003. 


By  order  of  the  Maritime  Administrator.^ 
|oel  C.  Richard, 

Secrvtar) .  .Mantimr  Administration. 

|FR  Doc.  03-26764  Filed  10-22-03;  8:45  am] 

BILLING  CODE  491 0-^1 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16338]    ' 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
action:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SEA  DRAGON. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary'  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16338  at 
http://www.dms.dot.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388  4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
November  24,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16338. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
www.dmses.dot.gov/submit/.  All 
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comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  am  and  ,5  p.m., 
E.T,.  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.dms.dot-gnv 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana.  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-830  Room  7201, 
400  Seventh  Street.  SW..  Washington, 
DC  20590  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applif:ant  the  intended 
service  of  the  vessel  SEA  DR.^CON  is: 

Intended  Use:  "June  through 
September  the  vessel  will  carry 
passenger  for  hire  in  the  Buffalo  harbor 
and  along  the  southern  shores  of  Lake 
Erie  between  Buffalo  N'.Y.  and 
Cleveland  OH  with  not  more  than  6 
passengers.  October  through  June  the 
vessel  will  charter  along  the  U.S.  East 
Coast  and  Gulf  of  Mexico  mainlv  from 
Tarpon  Springs  Florida  on  the  Gulf 
Coast  to  Key  West,  ♦he  Florida  Keys, 
Bahamas  and  the  coast  of  Maine. 
Owner's  personal  recreational  use." 

Geographic  Region:  "The  Great  Lakes, 
the  U.S.  East  Coast  and  the  Gulf  of 
Mexico." 

Dated:  October  17,  2003. 

Bv  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
I  PR  Doc.  03-26767  Filed  10-22-03;  8:45  am) 

BILUNG  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34399  and  STB 
Finance  Docket  No.  34398] 

BG  &  CM  Railroad,  Inc.— Exemption 
From  49  U.S.C.  Subtitle  IV;  and  BG  & 
CM  Railroad,  Inc.— Acquisition  and 
Operation  Exemption — Camas  Prairie 
Railnet,  Inc. 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  has:  (1)  Exempted  BG  &  CM 
Railroad,  Inc.  (BG  &  CM)  from  the 
provisions  of  49  U.S.C.  Subtitle  IV. 
subject  to  conditions,  to  allow 
reactivation  of  service  on  a  rail  line  in 
Lewis.  Nez  Perce,  and  Idaho  Counties. 
ID;  (2)  partially  vacated  a  certificate  of 
interim  trail  use  (CITU)  for  52  miles  of 


this  66.8-mile  line:  and  (3)  granted  a 
motion  to  dismiss  a  BG  &  CM  notice  of 
exemption  to  acquire  and  operate  this 
line. 

DATES:  This  exemption  will  be  effective 
on  October  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  i2U2i  565-1600. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-83.T9  1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  Board's  decision,  contact  Da  2  Da 
Legal,  1925  K  Street,  NW..  Room  405, 
Washington,  DC  20006  (202-293-7776). 
Board  decisions  and  notices  are  also 
available  on  our  Web  site  aiiittp:// 
w'W'iwstb. dot.gov. 

Decided:  October  17.  2003. 

By  the  Board,  Chairman  Nober. 
Vernon  A,  Williams, 
Secretary. 

[PR  Doc.  03-26740  Filed  10-22-03;  8:45  am] 
BILLING  CODE  491&-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34403] 

Morrlstown  &  Erie  Railway.  Inc.— Lease 
and  Operation  Exemption — State  of 
Maine 

Morristown  &  Erie  Railway.  Inc. 
(M&E),  a  Class  III  rail  carrier,  d/b/a 
Maine  Eastern  Railroad,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  et  seq.  to  lease  and  operate 
the  following  85.19  miles  of  rail  line 
owned  by  the  State  of  Maine:  (1)  The 
Brunswick  to  Augusta  Branch  Line 
between  milepost  27.97  in  Brunswick 
and  milepost  55.91  in  Gardiner,  in 
Cumberland  and  Kennebec  Counties. 
ME  (27.94  miles):  (2)  the  Brunswick  to 
Rockland  Branch  Line  between  milepost 
29.40  m  Brunswick  and  milepost  85.55 
in  Rockland,  in  Cumberland  and  Knox 
Counties.  ME  (56.15  miles);  and  (3)  the 
Atlantic  Branch  Line  between  milepost 
85.55  and  milepost  86.65  in  Rockland, 
Knox  County,  ME  (1.1  miles).  M&E 
certifies  that  its  projected  annual 
revenues  as  a  result  of  this  transaction 
will  not  exceed  S5  million,  and  thus  the 
transaction  will  not  result  in  the 
creation  of  a  Class  II  or  Class  I  rail 
carrier.  The  lease  is  subject  to  existing 
freight  operating  rights  held  by  Maine 
Central  Railroad  Company  and 
Springfield  Terminal  Railway  Compan\ 
over  portions  of  these  lines. 

Consummation  of  this  transaction  was 
expected  to  occur  on  or  after  October  1, 


2003.  The  lines  to  be  operated  by  M\E 
have  been  operated  by  Safe  Handling 
Rail  Inc.  (SHR)  under  a  modified 
certificate  of  public  convenience  and 
necessity.  Pursuant  to  an  agreement 
between  the  State  of  Maine  and  SHR, 
SHR's  service  was  due  to  terminate  on 
September  30,  2003. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34403.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  K. 
Fiorilla,  Watson.  Stevens,  Fiorilla  & 
Rutter,  LLP,  390  George  Street.  P.O.  Box 
1185,  New  Brunswick,  NJ  08903. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  October  17.  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vemon  A.  William'.. 
Secretary. 
(PR  Doc.  03-26741  Filed  10-22-03;  8:45  am] 

BILLIMG  CODE  «9i5-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209322-82] 

Proposed  Collection:  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C, 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REG-209322- 
82  (TD  8841 ).  Return  of  Partnership 
Income  (§  l,6031(a)-l), 
DATES:  Written  comments  should  be 
received  on  or  before  December  22,  2003 
to  be  assured  of  consideration. 


60776 


I 

Federal  Register/ Vol.  68,  No.  205 /Thursday.  October  23,  2003 /Notices 


ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NVV  .  Washington,  DC,  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665.  or  at  Internal  Revenue  Service, 
room  6407.  1111  Constitution  Avenue 
NW..  Washington,  DC  2D224,  or  through 
the  Internet,  at 
Allan  M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Partnership  Income. 

0MB  \umber:  1545-1583. 

Regulation  Project  Number:  REG- 
209322-82. 

.46sfracf.- Section  1.6031(a)-l  requires 
partnerships  to  file  a  partnership  return. 
The  information  in  this  section  is 
required  to  enable  the  IRS  to  verifv'  that 
a  taxpayer  is  reporting  the  correct 
amount  of  income  or  gain  or  claiming 
the  correct  amount  of  losses, 
deductions,  or  credits  from  that 
taxpayer's  interest  in  the  partnership. 
The  partnership  return  is  filed  on  Form 
1065. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

T\'pe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public-  Business  or  other  for- 
profit  organizations,  and  farms. 

The  burden  is  reflected  in  the  burden 
estimate  of  Form  1065. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  tu,  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
ta.x  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

C'omments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  15.  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
[FR  Dor.  o:<-26803  Filed  10-22-03:8:45  am] 

BILLING  CODE  4B3(M)1-P 

i 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209373-81] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury*. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209373- 
81  (TD  8797),  Election  to  Amortize 
Start-Up  Expenditures  for  Active  Trade 
or  Business  (§1.195-1), 
DATES:  Written  comments  should  be 
received  on  or  before  December  22,  2003 
to  be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
room  6407. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224,  or  through 
the  Internet,  at 
A  llan .  M.  Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Election  to  Amortize  Start-Up 
Expenditures  for  Active  Trade  or 
Business. 

OMB  Number:  1545-1582. 

Regulation  Project  Number:  REG- 
209373-81. 


Abstract:  Section  1.195-1  of  the 
regulation  provides  that  start-up 
expenditures  may.  at  the  discretion  of 
the  taxpayer,  be  amortized  over  a  period 
of  not  less  than  60  months  beginning 
with  the  month  the  active  trade  or 
business  begins.  Taxpayers  may  elect  to 
amortize  start-up  expenditures  by  filing 
a  statement  with  their  tax  return  for  the 
taxable  year  in  which  the  trade  or 
business  begins. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  37.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  15.  2003. 
R.  Joseph  Durbala, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-26804  Filed  10-22-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1138;  Correction 

AGENCY:  Internal  Revenue  Services 
(IRS).  Treasury. 

ACTION:  Correction  to  notice  and  request 
for  comments. 


ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  This  document  contains  a 
correction  to  a  notice  and  request  for 
comments,  which  was  published  in  the 
Federal  Register  on  Mondav  September 
15.  2003  (68  FR  54052).  This  notice 
relates  to  a  comment  request  on 
proposed  and  /or  continuing 
information  collections  for  Form  1138. 
FOR  FURTHER  INFORMATION  CONTATCT: 
Allan  Hopkins.  (202)  622-6665  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  and  request  for  comments 
that  is  the  subject  of  this  correction  is 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506  (c)(2)(A)). 

Need  for  Correction 

As  published,  the  comment  request 
for  Form  1138  contains  an  error  which 
may  prove  to  be  misleading  and  is  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
comment  request  for  Form  1138.  which 
was  the  subject  of  FR  Doc  23471,  is 
corrected  as  follows; 

On  page  54052.  column  2,  under  the 
caption  SUPPLEMENTARY  INFORMATION:. 
line  3  from  the  top  of  the  column,  the 
language  'OMB  dumber:  1545-1035"  is 
corrected  to  read  'OMB  Number:  1545- 
0135". 

Cynthia  E.  Grigsby. 

Acting  Chief.  Publications  and  Regulations 

Branch.  Legal  Processing  Division.  Associate 

Chief  Counsel.  (Procedure  and 

Administration). 

[FR  Do(    0.3-26805  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[EE-81-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Interna]  Revenue  Ser\'ice  (IRS). 
Treasury. 


SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bvu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-81-88  (TD 
8599).  Deductions  for  Transfers  of 
Property  (§  1.8.3-6(a)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  22.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411.  nil  Constitution 
A\pnu(',  \\V  .  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224, 
or  through  the  internet,  at 
.•^ Han . \f  fiopkins&irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Deductions  for  Transfers  of 
Propertv. 

OMB'Number:  1545-1448. 

Regulation  Project  Number:  EE-81- 
88. 

Abstract  Section  1.83-6(a)  of  the 
regulation  provides  that  when  propertv 
is  transferred  in  connection  with  the 
performance  of  sen'ices.  the  recipient  of 
service  may  claim  a  deduction  for  the 
amount  included  as  compensation  in 
the  gross  income  of  the  service  provider. 
The  service  provider  will  be  deemed  to 
have  included  an  amount  in  gross 
income  if  the  service  recipient  provides 
a  timely  Form  W-2  or  1099.  as 
appropriate. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  farms. 

The  estimated  annual  burden  of 
reporting  will  be  reflected  in  the 
reporting  requirements  for  Forms  VV-2 
and  1099-MlSC 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.■\pproved:  October  15.  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-26806  Filed  10-22-03;  8:45  am) 

BILUNG  CODE  4S3&-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  8870 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L    104-13  (44  U.S.C.  3506(c)(2)(A)) 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8870. 
Information  Return  for  Transfers 
Associated  With  Certain  Personal 
Benefit  Contracts. 


60778 


I 
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DATES:  Written  comments  should  be 
received  on  or  before  December  22.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665.  or  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224,  or 
through  the  Internet,  at 
All'in.M. Hopkins®irs  gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  Transfers 
Associated  With  Certain  Personal 
Benefit  Contracts. 

OMB  S'umber:  1545-1702. 

Form  X'umber:  8870. 

Abstract:  vSection  537  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvem.ent  Act  of  1999  added  section 
170(0(10)  to  the  Internal  Revenue  Code. 
Section  170(f)(10)(F)  requires  an 
organization  to  report  annually:  (1)  Any 
premiums  paid  after  February  8,  1999. 
to  which  section  170(f)(10)  applies;  (2) 
the  name  and  taxpayer  identification 
number  (TIN)  of  each  beneficiary'  under 
each  contact  to  which  the  premiums 
relate;  and  (3)  any  other  information  the 
Secretarv'  of  the  Treasury  may  require.  A 
charitable  organization  described  in 
section  170(c)  or  a  charitable  remainder 
trust  described  in  section  664(d)  that 
paid  premiums  after  February  8,  1999. 
or  certain  life  insurance,  annuity,  and 
endowment  contracts  (personal  benefit 
contracts)  must  complete  and  file  Form 
8870. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Revifiiv:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Responses: 
5,000. 

Estimated  Time  Per  Response:  14 
hours,  50  minutes. 

Estimated  Total  Annual  Burden 
Hours:  74,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  16,  2003. 
R.  Joseph  Durbala, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-26807  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-^»3-94]     1 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-43-94  (TD 
8649).  Regulations  Under  Section  1258 
of  the  Internal  Revenue  Code  of  1986; 
Netting  Rule  for  Certain  Conversion 
Transactions  (§1.1258-1). 
DATES:  Written  comments  should  be 
received  on  or  before  December  22,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  wTitten  comments 
to  R.  loseph  Durbala,  Internal  Revenue 


Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224,  or 
through  the  Internet,  at 
Allan.M.Hopkins@irs.gov.  ^ 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Under  Section  1258 
of  the  Internal  Revenue  Code  of  1986; 
Netting  Rule  for  Certain  Conversion 
Transactions. 

OMB  Number:  1545-1452. 

Regulation  Project  Number:  FI-43-94. 

Abstract:  Internal  Revenue  Code 
section  1258  rechaiacterizes  capital 
gains  from  conversion  transactions  as 
ordinary  income  to  the  extent  of  the 
time  value  element.  This  regulation 
provides  that  certain  gains  and  losses 
may  be  netted  for  purposes  of 
determining  the  amount  of  gain 
recharacterized.  To  be  eligible  for 
netting  relief,  the  taxpayer  must  identify 
on  its  books  and  records  all  the 
positions  that  are  part  of  the  conversion 
transaction.  This  must  be  done  before 
the  close  of  the  day  on  which  the 
positions  become  part  of  the  conversion 
transactic 

Curren\A((iions:  There  is  no  change  to 
this  existirygfregulation. 

Type  of  Rsyiew:  Extension  of  a 
currently  applroved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5.000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
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matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.'\ppmvpd:  0(  tober,  15.  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
(FR  Do(    0.^-2680«  Filed  10-22-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0524] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Office  of  Policy  and  Planning, 
Department  of  Veterans  Affairs 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PR.'\)  of  1995 
(44  U.S.C.  ,3501-21).  this  notice 
announces  that  the  Office  of  Policy  and 
Planning  (OPPA).  Department  of  ' 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  November  24.  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NVV.. 
Washington.  DC  20420,  (202)  273-8030 
or  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@rnail  va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0524"). 

Send  comments  and 
recommendations  concerning  anv 
aspect  of  the  information  collection  to 
VA's  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 


Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 

0524". 

SUPPLEMENTARY  INFORMATION: 
Title:  VA  Police  Officer  Pre- 
Emplovment  Screening  Checklist,  VA 
Form  0120. 

T\j)e  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract;  VA  Form  0120  is  used  to 
document  pre-employment  screening 
and  special  background  checks  for 
police  officer  applicants.  Prior  to 
employment  of  a  qualified  applicant, 
each  VA  medical  center  is  required  to 
conduct  a  FBI  arrest  record  inquiry  and 
to  contact  listed  former  employers  for 
information.  The  form  is  completed  by 
each  VA  facility  and  serves  as  a  record 
of  pre-employment  screening  to 
determine  the  qualification  and 
suitability  of  the  applicant.  It  is  the 
policy  of  VA  that  no  person  be 
employed  as  a  VA  police  officer  who 
has  been  convicted  of  a  serious  crime  or 
whose  history-  reflects  a  disregard  for 
laws  and  regulations,  questionable 
character,  or  a  pattern  of  misconduct  or 
poor  work  habits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June  3, 
2003,  at  page  33229. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Time  Per  Respondent  and 
Annual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1.500, 

Dated:  October  8,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-26687  Filed  10-22-03:  8:45  am) 

BILUNG  CODE  S32(M>1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0571] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21).  this  notice 
announces  that  the  National  Cemetery 
Administration  (NCA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMBl  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  \o\-pmher  24    2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  273-8030. 
Fax  (202)  273-5981  ore-mail 
denise.mclamb@mail.va.gov  Please 
refer  to  "OMB  Control  No.  2900-0571" 
in  any  correspondence. 
Send  comments  and 
recommendations  concerning  anv 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503,  (202)  395-7613. 
Please  refer  to  "OMB  Control  No.  2900- 
0571"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Generic  Clearance  for  the 
.National  Cemetery  Administration 
(NCA)  and  the  Office  of  Inspector 
General  (IG)  Customer  Satisfaction 
Surveys. 

OMB  Control  Number:  2900-0571. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
Departments  to  identify-  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  NCA  and  IG  use  customer 
satisfaction  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VA  service  delivery  by  helping  to  shape 
the  direction  and  focus  of  specific 
programs  and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
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of  information  was  published  on  July 
29, 2003, at  pages  44563-44565. 

Affected  Public:  Business  or  Other  for- 
Profit  and  State,  Local  or  Tribal 
Government. 

Usting  of  Sun'ey  Activities:  The 
following  list  of  activities  is  a 
compendium  of  customer  satisfaction 
survey  plans  bv  the  NCA  and  IG.  The 
actual  conduct  of  any  particular  activity 


listed  could  be  affected  by 
circumstances.  A  change  in,  or 
refinement  of,  our  focus  in  a  specific 
area,  as  well  as  resource  constraints 
could  require  deletion  or  substitution  of 
any  listed  item.  If  these  organizations 
substitute  or  propose  to  add  a  new 
activity  that  falls  under  the  umbrella  of 
this  generic  approval,  including  those 


activities  that  are  currently  in  a 
planning  stage.  0MB  will  be  notified 
and  will  be  furnished  a  copy  of 
pertinent  materials,  a  description  of  the 
activity  and  number  of  burden  hours 
involved.  NCA  and  IG  will  conduct 
periodic  reviews  of  ongoing  survey 
activities  to  ensure  that  they  comply 
with  the  PRA, 


Year 


Number  of  re- 
spondents 


Estimated  an- 
nual burden 
tiours 


Frequency 


I.  National  Cemetery  Administration 
Focus  Groups  With  Next  of  Kin  (10  Participants  per  Group/3  Hours  Each  Session) 


2004 

2005 
2006 


50 
50 
50 


150  1  5  Groups  Annually. 
150  j  5  Groups  Annually 
150  I  5  Groups  Annually. 


Focus  Groups  With  Funeral  Directors  (10  Participants  per  Group/3  Hours  Each  Session) 


2004 
2005 
2006 


50 
50 
50 


150  I  5  Groups  Annually. 
150  5  Groups  Annually. 
150    5  Groups  Annually. 


Focus  Groups  With  Veterans  Service  Organizations  (10  Participants  per  Group/3  Hours  Each  Session) 


2004 
2005 
2006 


50 
50 

50 


150  !  5  Groups  Annually. 
150  5  Groups  Annually. 
150  i  5  Groups  Annually. 


Visitor  Comments  Cards  (Local  Use)  (2.500  Respondents/5  Minutes  per  Response) 


2004 
2005 
2006 


2.500 

2500 
2  500 


208  j  Annually. 
208  ;  Annually. 
208  i  Annually. 


Next  of  Kin  National  Customer  Satisfaction  Survey  (Mail  to  15,000  Respondents/30  Minutes  per  Response) 


2004 
2005 
2006 


15.000 
15.000 
15,000 


7,500  I  Annually. 
7,500  j  Annually. 
7,500  j  Annually. 


2004 
2005 
2006 


Funeral  Directors  National  Customer  Satisfaction  Survey  (Mail  to  4,000  Respondents/30  Minutes  per  Response) 


4.000 
4,000 
4,000 


2,000 
2,000 
2,000 


Annually. 
Annually. 
Annually 


Veterans-at-Large  National  Customer  Satisfaction  Survey  (Mail  to  5,000  Respondents/30  Minutes  per  Response) 

2004                                                                       

5,000                    2,500     Annually. 

2005                                                                          1- 

5,000                    2,500  1  Annually. 

2006    ... 

r 

4 

5,000                    2,500     Annually. 

Program/Specialized  Service  Survey  (Mail  to  2,000  Respondents/15  Minutes  per  Response) 

2004                                                              ' 

2000 

2.000 
2,000 

500    Annually. 

2005 



500  1  Annually. 

2006 1 

500    Annually. 

II,  Office  of  Inspector  General 
Patient  Questionnaire  (1.440  Respondents/10  Minutes  per  Response) 

2004 

_ 

1,440 
1  440 
1,440 

240 
240 
240 

Annually. 

2005      1 

Annually. 

2006                     '                                                     I 

Annually. 

Most  customer  satisfaction  surv^eys 
will  be  recurring  so  that  NCA  and  IG 
can  create  and  maintain  ongoing 


measures  of  performance  and  to 
determine  how  well  VA  meets  customer 
service  standards.  Each  collection  of 


information  will  consist  of  the 
minimum  amount  of  information 
necessary  to  determine  customer  needs 
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and  to  evaluate  each  organizations 
performance.  NCA  expects  to  conduct 
15  focus  groups  annually  involving  a 
total  of  450  hours  during  the  approval 
period.  In  addituin,  NCA  expects  to 
conduct  mail  surveys  with  a  total 
annual  burden  of  12,000  hours  and  will 
distribute  comment  cards  with  a  total 
annual  burden  of  208  hours.  NCL-\  also 
plans  to  conduct  mail  surveys  with 
customers  of  specific  programs  (eg. 
Headstones  and  Markers.  Presidential 
Memorial  Certificates,  State  Veterans 
Cemeteries)  to  determine  levels  of 
service  satisfaction.  Program  specific 
surveys  are  estimated  at  500  burden 
hours  annually  during  the  approval 
period.  The  IG  expects  to  distribute 
1,440  surveys  to  patients  with  a  total 
annual  burden  of  240  hours. 

Dated:  Octobers,  2003. 

Bv  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
IFR  Doc.  03-26688  Filed  10-22-03;  8:45  am] 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  [Ippartm.n:  of  X'eterans  Affairs. 

Offii  t'  i.f  Rp-Pdri  h  .-ind  Development. 
action;  .Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs. 

CJffice  of  Research  and  Development, 
intends  to  grant  to  Recox'erv 
Pharmaceuticals.  Inc.,  25  Main  Street, 
VVayland.  MA  01778.  U.S.A..  an 
exclusive  license  to  practice  U.S.  Patent 
Application  Serial  No.09/070,263,  filpii 
April  30,  1998,  issuing  as  U.S.  Patent 
6.211,194.  entitled  "Solution  Containing 
Nicotine'" 

DATES:  Comments  must  be  received 
within  fifteen  (15)  days  from  the  date  of 
thi^  jnihli'-hpd  Notice. 
ADDRESSES:  Send  commenis  to:  Hubert 
W.  Potts,  Director  of  Technology 
Transfer.  Department  of  Veterans 
Affairs;  Attn:  122TT;  810  Vermont 
Avenue  NW;  Washington.  DC  20420. 
Telephone:  (202)  254-0260:  Facsimile: 
(202)  254-0473;  e-mail: 
bob.potts@hq.maiI.va.gov 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  ui  the  publislied  patent 
applications  may  be  obtained  from  the 
U.S.  Patent  and  Trademnrk  ( )!fice  at 
http-^^\M\'\v  uspto  ffnv 

SUPPLEMENTARY  INFORMATION;  It  is  in  the 
puliln  interest  to  so  license  this 
invention  as  Recovery  Pharmaceuticals, 
Inc.,  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royahy-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless. 
within  fifteen  (15)  days  from  the  date  of 
this  published  Notice,  the  Department 
of  Veterans  Affairs  Office  of  Research 
and  Development  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Dated:  October  16,  2003. 
Anthony  J.  Principi. 

Secretary,  Department  of  Veterans  Affairs. 
[FR  Doc.  03-26689  Filed  10-22-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240,  249  and  274 

[Release  Nos.  34-48626;  IC-26206;  File  No. 
S7-19-03] 

RIN  3235-AI93 

Security  Holder  Director  Nominations 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  new  rules 
that  would,  under  certain 
circumstances,  require  companies  to 
include  in  their  proxy  materials  security 
holder  nominees  for  election  as  director. 
These  proposed  rules  are  intended  to 
improve  disclosure  to  security  holders 
to  enhance  their  ability  to  participate 
meaninghilly  in  the  proxy  process  for 
the  nomination  and  election  of 
directors.  The  proposed  rules  would  not 
provide  security  holders  with  the  right 
to  nominate  directors  where  it  is 
prohibited  by  state  law.  Instead,  the 
proposed  rules  are  intended  to  create  a 
mechanism  for  nominees  of  long-term 
security  holders,  or  groups  of  long-term 
security  holders,  with  significant 
holdings  to  be  included  in  company 
proxy  materials  where  there  are 
indications  that  sec\irity  holders  need 
such  access  to  further  an  effective  proxy 
process.  This  mechanism  would  apply 
in  those  instances  where  evidence 
suggests  that  the  company  has  been 
unresponsive  to  security  holder 
concerns  as  they  relate  to  the  proxy 
process.  The  proposed  rules  would 
enable  security  holders  to  engage  in 
limited  solicitations  to  form  nominating 
security  holder  groups  and  engage  in 
solicitations  in  support  of  their 
nominees  without  disseminating  a 
proxy  statement.  The  proposed  rules 
also  would  establish  the  filing 
requirements  under  the  Securities 
Exchange  Act  of  1934  for  nominating 
security  holders. 

DATES:  Comments  should  be  received  on 
or  before  December  22.  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  one 
method — U.S  mail  or  electronic  mail — 
only.  Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
U.S.  Securities  and  Exchange 
Commission.  4.50  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address;  rule-comments^sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-19-03.  This  number  should  be 


included  in  the  subject  line  if  sent  via 
electronic  mail.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov).  We  do 
not  edit  personal  information,  such  as 
names  or  electronic  mail  addresses, 
from  electronic  submissions.  You 
should  submit  only  information  that 
vou  wish  to  make  available  publicly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  C.  Brown  or  Grace  K.  Lee, 
Division  of  Corporation  Finance,  at 
(202)  824-5250,  or.  with  regard  to 
investment  companies.  John  M.  Faust, 
Division  of  Investment  Management,  at 
(202)  942-0721.  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington  DC  20549-0402. 
SUPPLEMENTARY  INFORMATION:  We  are 
proposing  new  Rule  14a-lU  and 
amendments  to  Rules  ISa-ll,^  13d-l,^ 
14a-4,-»  14a-5,s  14a-6,fi  14a-8,^  14a- 
12,«  15d-ll"  and  16a-l,io  Schedules 
13G"  and  14A,'2  and  Forms  8-K,i3  lO- 
Q,'-*  10-QSB,i'i  10-K  ifi  and  10-KSB  ^^ 
under  the  Securities  Exchange  Act  of 
1934, i«  and  Forms  N-CSR  ^^  and  N- 
SAR  -"  under  the  Securities  Exchange 
Act  of  1934  and  the  Investment 
Company  Act  of  1940.2'  Although  we 
are  not  proposing  amendment  to 
Schedule  14C  --  under  the  Exchange 
Act.  the  proposed  amendments  would 
affect  the  disclosure  provided  in 
Schedule  14C,  as  Schedule  14C  requires 
disclosure  of  some  items  of  Schedule 
14A. 

I.  Introduction 

A.  Review  of  the  Proxy  Rules  and 
Regulations  Regarding  Procedures  for 
the  Election  of  Directors 

On  April  14,  2003,  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  review  the  proxy  rules  and 
regulations  and  their  interpretations 


'17  CFR  240.14a-n. 

2  17CFR240.13a-ll. 

3  17CFR24().13d-l. 
^17CFR240.14a^. 
M7  CFR  240.143-5. 
0  17  CFR  240.14a-6. 
'17  CFR  240.143-8. 
8  17  CFR  240.1 4a-l  2. 
'>17CFR240.1.'id-ll. 
'"17  CFR  240.163-1. 
"17CFR2«0.13d-102. 
'2  17  CFR  240.143-101. 
'3  17  CFR  249.308. 

<■>  17  CFR  249.308a. 

'si7CFR2)»9.308b. 

'6  17  CFR  2149.310. 

"17CFRa49.310b. 

18 15  U..S.q  78a  et  seq. 

'«17  CFR  349.331  and  17  CFR  274.128. 

2"  17  CFR  249.3,30  and  17  CFR  274.101. 

2'15U.S.C803e(.seq. 

2M7CFRi»0.14c-101. 


regarding  procedures  for  the  nomination 
and  election  of  corporate  directors. ^^  On 
May  1,  2003,  the  Commission  solicited 
public  input  with  respect  to  the 
Division's  review. 2"  Commenters 
generally  supported  the  Commission's 
decision  to  review  the  proxy  rules  and 
regulations  with  respect  to  director 
nominations  and  elections.  Reflecting 
concern  over  corporate  scandals  and  the 
accountability  of  corporate  directors, 
many  commenters  urged  the 
Commission  to  adopt  rules  that  would 
provide  security  holders  with  greater 
access  to  the  nomination  process  and 
the  ability  to  exercise  their  rights  and 
responsibilities  as  owners  of  their 
companies.^"'  In  addition,  many  of  those 
commenters  alleged  that  the  current 
director  nomination  procedures  afford 
little  meaningful  oversight  to  security 
holders  and  expressed  a  growing 
frustration  at  security  holders'  lack  of 
ability  to  influence  the  membership  of 
the  boards  of  directors  of  the  companies 
in  which  they  invest.-'* 

On  July  15,  2003.  after  considering  the 
views  expressed  by  commenters.  the 
Division  of  Corporation  Finance 
provided  to  the  Commission  its  report 
and  recommended  changes  to  the  proxy 
rules  related  to  the  nomination  and 
election  of  directors.-^  To  best  address 
many  of  the  issues  raised  by 
commenters,  the  Division  recommended 
proposed  changes  in  two  areas — 
disclosure  related  to  nominating 
committee  functions  and  security  holder 
communications  with  boards  of 
directors  and  enhanced  security  holder 
access  to  the  proxy  process  relating  to 
the  nomination  of  directors.-" 

On  August  14,  2003,  we  published  for 
comment  proposed  rules  that  would 
implement  the  first  of  the  Division's  : 
recommendations — new  disclosure 
standards  requiring  more  robust 
disclosure  of  the  nominating  committee 
processes  of  public  companies, 
including  the  consideration  of 


2  '  See  Presb  KelKa^e  .\o  2003—16  (.April  14.  2003). 

"See  Release  .No  34-47778  (May  1.  2003)  |68  FR 
24530]  In  addition  to  receiving  written  comments, 
the  Division  spolte  witti  a  number  of  interested 
parties  representing  securitv  holders,  the  business 
communitv.  and  ttie  legal  community.  Each  of  the 
comment  letters  received,  memoranda  documenting 
the  Division's  meetings,  and  a  summary  of  the 
comments  are  included  on  the  Commission's  Web 
site.  (/i»p.//»-mvspcgoi).  in  comment  file  number 
S7-10-03.  ISummarv  of  Comments  in  Response  to 
the  C^ommission's  Solicitation  of  Public  Views 
Regarding  Possible  (^hange.s  to  the  Proxy  Rules  (July 
15.2003)1. 

25  See  2003  Summary  of  Comments. 

26  See  id. 

-''  See  Staff  Report:  Review  of  the  Proxy  Process 
Regarding  the  Nommation  and  Election  of 
Directors,  Division  of  Corporation  Finance  (July  15, 
2003). 

2«  See  id. 
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candidates  recommended  by  security 
holders,  as  well  as  more  specific 
disclosure  of  the  processes  by  which 
security  holders  may  communicate  with 
the  directors  of  the  companies  in  which 
they  invest.-"' 

Today,  we  are  proposmg  rules  that 
would  implement  the  second  of  the 
Division's  recommendations.  These 
proposals  would  create  a  mechanism  for 
nominees  of  long-term  security  holders, 
or  groups  of  long-term  security  holders, 
with  significant  holdings  to  he  included 
in  company  proxy  materials  where  there 
are  indications  that  the  proxy  process 
has  been  ineffective  or  that  security 
holders  are  dissatisfied  with  that 
process. 

B.  Prior  Commission  Consideration 

The  Commission  first  addressed  the 
issue  of  security  holder  access  to 
company  proxy  materials  for  the 
nomination  of  directors  as  earlv  as  1942, 
when  it  requested  that  the  staff  review 
the  proxy  rules  and  submit  to  the 
Commission  recommended  changes. '" 
The  Commission  solicited  comments  on 
the  staff  recommendations,  including  a 
proposal  to  revise  the  proxy  rules  to 
provide  that  "minority  stockholders  be 
given  an  opportunity  to  use  the 
management's  proxy  material  in  support 
of  their  own  nominees  for 
directorships."  "  According  to 
testimony  of  Chairman  Ganson  Purcell 
before  the  House  Committee  on 
Interstate  and  Foreign  Commerce,  the 
staff  had  proposed  that  "stockholders  be 
permitted  to  use  the  management's 
proxy  statement  to  canvass  stockholders 
generally  for  the  election  of  their  own 
nominees  for  directorships,  as  well  as 
for  the  nominees  of  the  management."  '- 
Under  the  proposal,  a  company  would 
not  have  been  required  to  include  more 
than  twice  as  many  candidates  on  the 
proxy  as  director  positions  to  be  filled.^'* 
The  Commission  did  not  adopt  the 
proposal.  ^■^ 

In  1977.  the  Commission  again 
focused  on  security  holder  access  to 
company  proxy  materials  regarding  the 


^"See  Relea.se  No.  34—48301  (August  14.  2003) 
|68FR  48724]. 

3°  See  Securitlies]  and  Exchange  Commission 
Proxy  HuIps:  Hearings  on  H.R.  1493.  H.R.  1821.  and 
HP,  2019  Before  the  House  Comm  on  Interstate  and 
Foreign  Commerce.  78lh  Cong..  Isl  Sess..  at  17-19 
(1943)  (testimony  uf  Chairman  (Janson  Purcell). 

"  Release  No  34-3347  (December  18,  1942). 

32  Secuntliesl  and  Exchange  Commission  Proxy 
Bales:  Hearings,  at  19. 

^■>  See  id.  at  157. 

^■•Thp  Commission  did  not  provide  an 
explanation  for  its  determination,  stating  simply 
that,  "a  number  of  the  suggestions  proposed  by  the 
staff  were  not  adopted."  including  the  suggestion 
related  to  security  holder  access  to  company  proxy 
materials.  See  Release  No.  34-3347  (December  18' 
1942). 


nomination  and  election  of  directors 
during  its  broad  review  of  security 
holder  communications,  security  holder 
participation  in  the  corporate  electoral 
process,  and  corporate  governance 
generally.  In  anticipation  of  public 
hearings  held  in  .September  of  1977,  the 
Commission,  without  formally 
proposing  rule  changes,  requested 
comment  on  a  number  of  issues, 
including  whether  'shareholders 
[should]  have  access  to  management's 
proxy  soliciting  materials  for  the 
purpose  of  nominating  persons  of  their 
choice  to  serve  on  the  board  of 
directors."  '^ 

After  the  1977  hearings,  the 
Commission  proposed  and  adopted 
amendments  to  the  proxy  rules.  These 
amendments  did  not  relate  directly  to 
security  holder  access  to  company 
proxy  materials  regarding  the 
nomination  and  election  of  directors. 
The  Commission  did  adopt  a 
requirement,  however,  that  companies 
state  whether  they  have  a  nominating 
committee  and.  if  so,  whether  the 
nominating  committee  will  consider 
security  holder  recommendations. 
Although  the  Commission  stated  its 
intent  to  address  "some  of  the  more 
complex  questions  which  have  been 
raised  in  this  proceeding  relating  to 
corporate  governance  and  the  means  by 
which  corporations  can  best  account  to 
shareholders  and  the  public"  and 
determine  'what  further  action,  if  any, 
is  appropriate  with  respect  to 
shareholder  communications  and 
shareholder  participation  in  the 


J^- Release  No.  34-13482  (April  28.  1977)  |42  FR 
23901 1,  in  which  the  Commission  also  asked: 

(a)  what  criteria  should  be  applied  to  nominating 
security  holders: 

(b)  what  disclosures  should  be  i^uired  of 
nominating  security  holders: 

(c)  whether  security  holder  nominations  are 
permissible  under  state  law:  and 

(d)  whether  a  meaningful  distinction  can  be 
drawn  between  control  and  non-control 
nominations. 

See  also  Release  No.  34-13901  (August  29,  1977) 
|42  FR  448601.  in  which  the  Commission  published 
the  final  schedule  of  issues  to  be  considered  at  the 
hearings,  which  included: 

(a)  whether  security  holders  should  have  access 
to  the  company's  proxy  soliciting  materials  for  the 
purpose  of  nominating  directors: 

fb)  whether  security  holder  nominations  are 
permissible  under  stale  law  and  consistent  with 
Congressional  intent  in  enacting  Exchange  Act 
Section  14(a): 

(c)  what  type  of  rule  would  be  most  appropriate 
and  what  criteria  should  be  applied  to  nominating 
security  holders: 

(d)  whether  the  proxy  rules  should  apply  to 
soliciting  activities  by  a  nominating  security  holder: 
and 

(e)  whether  nominating  security  holders  should 
be  subject  to  the  then-existing  rules  governing 
election  contests. 


corporate  electoral  process  generally,"  3^ 
the  Commission  did  not  take  further 
action  on  .security  holder  access  to 
company  proxy  materials  at  that  time.'' 
According  to  a  1980  staff  report  to  the 
Senate,  the  staff  concluded  that,  due  to 
the  emerging  concept  of  nominating 
committees,  the  Commission  should  not 
propose  and  adopt  a  rule  regarding  the 
inclusion  of  security  holder  nominees  in 
company  proxy  materials  at  that  time.^« 
The  staff  report  recommended,  however, 
that  the  staff  monitor  the  development 
of  nominating  committees  and  their 
consideration  of  security  holder 
recommendations.*"  The  staff  report 
further  cautioned  that,  if  an  insufficient 
number  of  companies  adopted 
nominating  committees  or  the  efforts  of 
these  committees  with  regard  to  security 
holder  nominations  proved  insufficient. 
Commission  action  might  be 
necessary.^" 

In  the  broad  proxy  revisions  adopted 
in  1992,-'i  the  Commission  briefly 
revisited  the  security  holder  nominee 
issue  in  connection  with  amendments  to 
the  bona  fide  nominee  rule  set  out  in 
Exchange  Act  Rule  14a-4,  which 
provides  that  no  person  shall  be  deemed 
a  bona  fide  nominee  "unless  he  has 
consented  to  being  named  in  the  proxy 
statement  and  to  serve  if  elected.  "■'-  In 
adopting  the  Exchange  Act  Rule  14a-4 
amendments,  the  Commission  noted 
"the  difficulty  experienced  by 
shareholders  in  gaining  a  voice  in 
determining  the  composition  of  the 
board  of  directors."  but  stated  the 
following  with  regard  to  security  holder 


^«  Release  No.  34-14970  ()uly  18.  1978)  (43  FR 
31945).  See  also  Release  No.  34-15384  (December 
6.  1978)  |43  FR  58522). 

"  See  id. 

^■The  Task  Force  on  Corporate  Accountability 
was  formed  as  an  outgrowth  of  the  review  of  the 
proxy  rules  that  began  in  1977.  The  work  of  the 
Task  Force  culminated  in  the  Staff  Report  on 
Corporate  Accountability,  completed  and  presented 
to  the  Senate  Committee  on  Banking.  Housing,  and 
Urban  Affairs.  Division  of  Corporation  Finance. 
Secvhties  and  Exchange  Comm'n.  Staff  Beport  on 
Corporate  Accountability  (Sept.  4.  1980)  (printed 
for  the  use  of  Senate  Comm.  on  Banking,  Housing, 
and  Urban  Affairs.  96th  Cong.,  2d  Sess).  at  A60- 
6Sf. 

'"The  Staff  Report  on  Corporate  Accountabilitv 
states:  "all  nominating  committees  should  be  open 
to  suggestions  of  nominees  from  shareholders."  Id. 
at  A56. 

""With  regard  to  security  holder  nominations,  the 
staff  recommended.  "If  there  is  not  a  substantial 
increase  in  the  percentage  of  companies  with 
independent  nominating  committees  who  consider 
shareholder  nominations,  the  Commission  should 
authorize  the  staff  to  develop  a  rule  to  require 
companies  to  adopt  a  procedure  for  considering 
shareholder  nominations."  Id  at  A69.  See  also  id. 
at  A60-65. 

<'  See  Release  No  34-31326  (October  16.  1992) 
157  FR  48276). 

"  17  CFR  240.14a-4(d)(4). 
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access  to  the  company's  proxy 
materials; 

Proposals  to  reijuirt;  the  company  to 
include  sharehjlder  nominees  in  the 
company's  proxv  statement  would  represent 
a  suhstantial  change  in  the  Commission's 
prf)xv  rules.  This  would  essentially  mandate 
a  universal  ballot  including  both 
management  nominees  and  independent 
candidates  for  board  seats. '•^ 

Rather  than  mandating  a  "universal 
ballot,"  the  Commission  revised  the 
bona  fide  nominee  rule  to  allow  security 
holders  seeking  minority  board 
representation  to  "fill  out"  a  partial  or 
"short"  slate  with  management 
nominees,  thus  making  it  easier  for 
security  holders  to  conduct  an  election 
contest  in  a  non-control  context.  For 
example,  if  a  securitv  holder  wishes  to 
nominate  only  two  candidates  to  a 
seven  member  board.  Exchange  Act 
Rule  14a-4(d)  permits  the  security 
holder  to  choose  five  of  management's 
nominees  to  fill  out  his  or  her  ballot, 
provided  that  the  security  holder  does 
not  name  those  management  nominees 
on  his  or  her  proxv  card,  but  instead 
names  onl\  those  management 
nominees  that  the  security  holder  is 
opposing.  Although  the  security  holder 
still  must  disseminate  and  file  a 
separate  proxv  statement  and  proxy 
card,  he  or  she  can  now,  in  essence, 
allow  security  holders  to  vote  for  some 
of  management's  nominees  on  the  non- 
management  proxv  card. 

II.  Proposed  Changes  to  the  Proxy  Rules 

A  Proposed  Security  Holder  Director 
Nomination  Rule 

1.  Background 

a.  Discussion 

.Section  14(a)  of  the  Exchange  Act-'-' 
prohibits  any  person  from  soliciting 
proxies  with  respect  to  a  Section  12''''- 
registored  security  where  that 
solicitation  is  in  contravention  of 
Commission  rules  and  regulations. 
Section  14(a)  "stemmed  from  the 
congressional  belief  that  'fair  corporate 
suffrage  is  an  important  right  that 
should  attach  to  every  equity  security 
bought  on  a  publi(;  exchange.'  It  was 
intended  to  control  the  conditions 
under  which  proxies  may  be  solicited 
with  a  \  i<nv  tii  preventing  the  recurrence 
of  abuses  which  *    *    *  |hadl  frustrated 
the  free  exercise  of  the  voting  rights  of 
shareholders. '  "  ■"•  Section  14(a) 


authorizes  the  Commission  to  prescribe 
proxy  solicitation  rules  that  are 
"necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors."""  As  described  and 
discussed  below,  we  believe  that  today's 
proposals  further  the  goals  of  Section 
14.'*'^  in  that  they  will  help  facilitate  the 
full  and  informed  exercise  of  existing 
security  holder  nomination  and  voting 
rights  through  the  proxy  process  by 
requiring  companies  to  include 
disclosure  regarding  security  holder 
nominees  in  company  proxy  materials 
in  specified  circumstances. 

Based  on  the  comments  received  in 
response  to  our  solicitation  of  public 
input  on  the  Division's  review  of  the 
proxy  rules  relating  to  the  election  of 
directors,  it  is  apparent  that  many  of  the 
issues  raised  in  the  Commission's  1977 
review  of  the  proxy  rules  merit 
reconsideration.  In  particular,  because 
the  disclosure  requirements  regarding 
nominating  committees  that  were 
adopted  in  1977  do  not  appear  to  have 
made  the  operation  of  those  committees 
sufficiently  transparent,  we  have 
proposed  enhancements  to  those 
disclosure  requirements.  Further,  it 
appears  that  the  presence  of  nominating 
committees  has  not  eliminated  the 
concerns  among  some  security  holders 
with  regard  to  the  barriers  to  meaningful 
participation  in  the  proxy  process  in 
connection  with  the  nomination  and 
election  of  directors. ■*''  Although  we 
recognize  that  thfe  self-regulatory 
organizations  have  proposed  changes  to 
their  listing  standards  concerning 
nominating  committees  and  related 
corporate  governance  issues,  these 
proposed  changes  do  not  address  the 
role  of  security  holders  in  the 
nominatio^i  procedure. 

Much  oflthe  public  input  that  we  have 
received  siiggests  that  including  security 
holder  nominees  in  company  proxy 
materials  would  be  the  most  direct  and 
effective  method  of  giving  security 


^  '  ReleaM!  No  J4-31326  (October  16.  1992). 

■•■•ISU.S.r..  78n(a). 

"ISU.S.C.  78/. 

■"•/./.  Case  Co.  v.  Borak.  377  U.S.  426,  431  (1964) 
(citing  H.R.  Rep.  No.  1383.  73rd  C;ong..  2d  Sess.  13- 
14).  See  also  Medical  Comm.  for  Human  Rights  v. 
SEC.  432  F.2d  659,  676  (D.C.  Cir.  1970),  vacated  as 


moot,  404  1 1 
its  enactment 
vitality  to  thii 

■•"ISD.S.C:. 
F.2(l  at  671  (■ 
Congress  lias 
Commission 
the  solicitatii: 

■•"  Professoi 
the  Conimiss 
section  as  "d 
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attendance  al 
Seiigman 
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■"■In  our  d 
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holders  a  more  effective  role  in  the 
proxy  process  in  connection  with  the 
nomination  and  election  of  directors.^" 
This  input  also  suggests  that  security 
holders  believe  that  another  result 
would  be  to  make  corporate  boards 
more  responsive  and  accountable  to 
security  holders,  as  well  as,  in  many 
instances,  more  diverse.^''  Today, 
securitv  holders  generally  are  given  an 
opportunity  to  vote  only  on  those 
candidates  nominated  by  the  company. 
In  addition,  many  companies  use 
plurality  rather  than  majority  voting  for 
board  elections,  which  means  that 
candidates  can  be  elected  regardless  of 
whether  they  receive  a  majority  of  the 
security  holder  vote."'-  Accordingly,  all 
board  nominees  generally  are  elected, 
regardless  of  the  number  of  "withhold" 
votes  by  security  holders.  Commenters 
indicated  that  many  security  holders, 
therefore,  view  the  proxy  process  as 
ineffective  and  the  election  of  directors 
as  a  mere  formality  or  "rubber  stamp" 
of  the  board's  choices  presented  in  the 
company's  proxy  materials."^ ' 

Currently,  a  securitv  holder  or  group 
of  security  holders  that  is  dissatisfied 
with  the  leadership  of  a  company 
generally  must  undertake  a  proxy 
contest,  along  with  its  related  expenses, 
to  put  nominees  before  the  security 
holders  for  a  vote.''-'  A  board's 
nominees,  on  the  other  hand,  do  not 
bear  the  cost  of  their  candidacies,  which 
are  funded  out  of  corporate  assets. 
While  security  holders  can  recommend 
a  candidate  to  a  company's  nominating 
committee,  security  holder  ccmunents 
suggest  that  these  recommendations 
rarely  are  effective  and  that,  in  stmie 
cases,  it  may  be  difficult  for  security 
holders  to  gain  access  to  members  of 
company  boards  and  their 
committees.""'' 

On  the  other  hand,  the  business 
community  and  many  of  its  legal 
advisors  commented  that  giving  security 


403  (1972)  ("Congress  intended  by 
of  section  14  *    *    '  to  give  true 
concept  of  corporate  democracy."). 
78n(a).  Cf.  Medical  Committee.  432 
Through  se<:lion  14  of  the  Act. 
nvested  the  .Securities  and  E.xchange 
kith  sweeping  authority  to  regulate 
II  of  corporate  proxies."), 
j  Loss  and  .Seiigman  haye  described 
nn's  rules  promulgated  under  this 
signed  *    *    *  to  make  the  pro.xy 
(  sest  practicable  substitute  for 
the  Ishareholderl  meeting."  Loss  «i 
er  6.C.2b.  Securities  Regulation  (3d 


i  icussion  of  the  proxy  rules  and  our 
use  the  term  "security  holders." 
erm  used  currently  throughout  our 

purposes  of  our  proposals,  the  term 
s  to  shareholders  having  a  right  to 
mfeeting  and  on  the  matter  in  question. 


■'"See  2003  Summary  of  Comments. 

5 '  See  id. 

''■'  Under  plurality  voting,  the  candidate  with  the 
greatest  luimber  of  votes  is  elected:  therefore,  in  an 
election  in  which  there  are  the  same  number  of 
nominees  as  there  are  board  positions  open,  each 
nominee  receiving  even  a  single  vote  will  be 
elected,  regardless  of  the  number  of  votes 
"withheld  '  from  a  candidate. 

"•■'  See  2003  .Summary  of  Comments. 

'■■' Under  some  circurn.stances.  security  holders 
mav  be  able  to  effect  change  in  bf)ard  membership 
through  security  holder  lawsuits.  For  example, 
securitv  holders  at  Hanover  Compressor  Company 
and  Homeslore.  Inc.  recently  obtained  the  right  to 
nominate  candidates  for  the  lioards  of  directors  as 
a  result  of  the  settlement  of  security  holder  lawsuits 
against  each  of  these  companies.  See  Hanover 
Compressor  Company.  Form  8-K  filed  May  13. 
2003  and  Homestore.  Inc..  Form  8^  filed  August 
13,  2003. 

^■■>  See  2003  Summai^  of  Comments. 
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holders  access  to  company  proxy 
materials  could  turn  everv  election  of 
directors  into  a  contest,  which  would  be 
costly  and  disruptive  to  companies  and 
could  discourage  some  qualified  board 
candidates  from  agreeing  to  appear  on  a 
company's  slate  of  nominees.  Because 
the  composition  of  the  board  of 
directors  is  fundamental  to  a  company's 
corporate  governance,  the  current  filing 
and  disclosure  requirements  applicable 
to  security  holders  who  wish  to  propose 
an  alternate  slate  are,  in  the  view  of 
these  commenters.  more  appropriate 
than  including  security  holder 
nominees  in  company  proxy 
materials.''^ 

After  considering  the  range  of  views 
on  this  issue,  we  have  determined  to 
propose  new  rules  that  would,  in  certain 
circumstances,  require  companies  to 
place  security  holder  nominees  for 
director  in  company  proxy  materials.^^ 
This  limited  access  right,  which  would 
not  be  available  where  security  holders 
were  seeking  control  of  a  hoard  of 
directors  or  election  of  a  director  with 
a  financial  relationship  to  the  security 
holder,  would  apply  only  in  those 
instances  where  criteria  suggest  that  the 
company  has  been  unresponsive  to 
security  holder  concerns  as  they  relate 
to  the  proxy  process.  We  recognize  that 
there  are  many  concerns  regarding  the 
operation  of  a  security  holder 
nomination  procedure.  Should  we  adopt 
such  a  procedure,  it  is  our  intention, 
therefore,  to  request  the  Commission 
staff  to  monitor  that  procedure  and 
provide  a  report  to  the  Commission 
within  three  years  regarding  the  effects 
of  the  procedure  and  recommended 
improvements  or  modifications. 

The  security  holder  nomination 
procedure  in  proposed  Exchange  Act 
Rule  14a-n  would  require  any  subject 
company  to  include  information 
regarding  a  security  holder's  nominee  or 
nominees  for  election  as  director  in  the 
company's  proxy  materials  when  the 
conditions  of  the  rule  are  met.""'"  Nothing 
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'■•''  See  id. 

^' These  proposals  are  in  addition  to  the 
enhanced  disclosure  requirements  that  we  proposed 
on  August  14.  2003.  See  Kelea.se  No  34-48301 
(August  14,  2003). 

^See  proposed  Exchange  Act  Rule  14a-ll(a). 
These  nominees  would  then  also  be  included  on  a 
company's  form  of  proxy  in  accordance  with  the 
requirements  of  Exchange  Act  Rule  14a-4.  We  have 
proposed  two  amendments  to  Exchange  Act  Rule 
14a^(b)(2)  |17  CFR  240.14a-4(b)(2)l.  The  first 
proposed  amendment  would  require  a  company  to 
include  in  its  form  of  proxy  those  security  holder 
nominees  that  satisfy  the  requirements  of  proposed 
Exchange  Act  Rule  143-11.  The  second  proposed 
amendment  would  prohibit  companies  from 
providing  a  means  to  vote  for  its  nominees  for 
director  as  a  group  where  the  form  of  proxy 
includes  such  a  security  holder  nominee  or 
nominees. 


in  the  proposed  procedure  establishes  a 
right  of  security  holders  to  nominate 
candidates  for  election  to  a  company's 
board  of  directors;  rather,  the  proposed 
procedure  involves  disclosure  and  other 
requirements  concerning  proxv 
materials  that  are  conditioned  on  the 
existence  of  such  a  right  under  state  law 
and  the  occurrence  of  specified  events. 
In  connection  with  the  recent  review 
of  the  proxy  process,  commenters 
discussed  both  significant  benefits  of  a 
security  holder  nomination  procedure 
and  significant  concerns  regarding  such 
a  procedure  and  its  potential 
consequences.  The  proposal  is  intended 
to  address  this  broad  range  of 
procedural  and  substantive  issues 
regarding  the  operation  of  the 
nominating  procedure.  While  we 
believe  that  the  basic  concept  behind 
the  proposed  procedure  is  simple, 
addressing  the  concerns  of  commenters 
results  in  a  somewhat  complex 
proposal.  To  assist  those  who  wish  to 
comment  on  the  proposal,  we  have 
separated  our  description  of  the 
proposal  into  a  number  of  discrete 
discussions.  Specifically,  the  discussion 
of  the  proposal  will  address  the 
following: 

•  To  which  companies  would  the 
proposed  rule  apply? 

•  For  those  companies  to  which  the 
proposed  rule  would  apply,  what  events 
must  occur  before  the  company  would 
be  required  to  include  a  security  holder 
nominee  in  its  proxy  materials? 

•  What  notice  must  a  subject 
company  give  regarding  the  occurrence 
of  an  event  that  triggers  operation  of  the 
proposed  rule? 

•  Once  a  nomination  procedure 
triggering  event  occurs  at  a  subject 
company,  which  security  holders  or 
security  holder  groups  may  submit  a 
nominee  that  the  company  would  be 
required  to  include  in  its  proxy 
materials? 

•  What  are  the  eligibility 
requirements  for  a  person  whom  a 
security  holder  or  security  holder  group 
may  nominate? 

•  What  is  the  maximum  number  of 
security  holder  nominees  that  the 
company  must  include  in  its  proxy 
materials? 

•  What  notice  must  the  security 
holder  or  security  holder  group  provide 
to  the  company  and  file  with  the 
Commission? 

•  What  must  the  company  do  after  it 
receives  such  a  notice? 

•  How  would  the  liability  provisions 
of  the  federal  securities  laws  apply  to 
statements  made  by  the  company  and 
the  nominating  security  holder  or 
nominating  security  holder  group? 


•  How  do  th(>  (ither  Exchange  .^ct 
proxy  rules  apply  to  solicitations  by  the 
nominating  security  holder  or 
nominating  security  holder  group? 

•  How  would  the  proposed  rule  apply 
to  investment  companies? 

b.  General  Questions 

A.l.  Should  the  Commission  adopt 
revisions  to  the  proxy  rules  to  require 
companies  to  place  security  holder 
nominees  in  the  company's  proxy 
materials?  Are  the  means  that  currently 
are  available  to  security  holders  to 
address  a  company's  perceived 
unresponsiveness  to  security  holder 
concerns  adequate? 

A. 2.  What  would  be  the  cost  to 
companies  if  the  Commission  adopted 
proxy  rules  requiring  companies  to 
include  security  holder  nominees  in 
company  proxy  materials? 

A. 3.  VVhat  direct  or  indirect  effect 
would  this  procedure  have  on 
companies'  corporate  governance 
policies  relating  to  the  election  of 
directors?  For  example,  will  companies 
be  more  or  less  likely  to  adopt 
cumulative  voting  policies  and/or  elect 
directors  annually? 

2.  To  Which  Companies  Would  the 
Proposed  Rule  Apply? 

a.  Security  Holders  Must  Be  Permitted 
by  State  Law  To  Nominate  a  Candidate 
for  Election  as  a  Director 

Proposed  Exchange  Act  Rule  14a-ll 
would  apply  to  all  companies  that  are 
subject  to  the  Exchange  Act  proxy 
rules."'''  including  investment 
companies  registered  under  Section  8  of 
the  Investment  Company  Act 
("funds").»^"  However,  as  proposed,  a 
company  would  become  subject  to  the 
security  holder  nomination  procedure 
in  Exchange  Act  Rule  14a-ll  only 
where  the  company's  security  holders 
have  an  existing,  applicable  state  law- 
right  to  nominate  a  candidate  or 
candidates  for  election  as  a  director.  To 
eliminate  any  uncertainties  in  this 
regard,  the  proposed  rule  would  state 
that  the  security  holder  nomination 
procedure  would  be  available  unless 
applicable  state  law  prohibits  the 
company's  security  holders  from 
nominating  a  candidate  or  candidates 
for  election  as  a  director.''^  If  state  law 


^»  Exchange  Act  Rule  3a  12-3  |17  CFR  240. 3a  12-' 
3)  exempts  foreign  private  issuers  from  the 
Commission's  proxy  rules.  As  such,  the  proposed 
procedure  would  not  apply  to  foreign  private 
issuers. 

■»  15  U.S.C.  80a-«  See  Section  II.A.12..  below,  for 
a  discussion  of  the  specific  application  of  the 
proposal  to  registered  investment  companies  and 
business  development  companies. 

"^  This  provision  is  set  forth  in  proposed 
Exchange  Act  Rule  14a-l  1(a)(1). 
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permits  companies  incorporated  in  that 
state  to  prohibit  security  holder 
nominations  through  provisions  in  ^ 

companies'  articles  of  incorporation  or 
bylaws,  the  proposed  procedure  would 
not  be  available  to  security  holders  of  a 
company  that  had  included  validly  such 
a  provision  in  its  governing  instruments. 

The  regulation  of  proxy  solicitations 
under  the  Exchange  Act  co-exists  with 
state  corporate  law  in  a  number  of 
situations.  For  example,  state  corporate 
law  allows  shareholders,  generally,  to 
raise  proposals  at  the  company's  annual 
meeting  of  security  holders  and 
Exchange  Act  Rule  14a-8  creates  a 
procedure  for  inclusion  of  information 
regarding  those  proposals  in  company 
proxy  materials.  Consistent  with  a  basic 
concept  underlying  Exchange  Act 
Section  14(a) — that  security  holders  be 
made  aware  of  significant  matters  to  be 
decided  at  security  holder  meetings — 
Exchange  Act  Rule  14a-8  requires 
companies  to  include  in  their  proxy 
materials  full  disclosure  about  and  the 
opportunity  to  vote  on  those  matters, 
including  qualifying  security  holder 
proposals,  that  management  knows  will 
be  presented  at  the  annual  meeting. **- 
Exchange  Act  Rule  14a-8  accomplishes 
this  purpose  by  creating  a  procedure 
that  provides  an  opportunity  for  a 
security  holder  owning  a  relatively 
small  amount  of  a  company's  securities 
to  have  his  or  her  proposal  placed 
alongside  management's  proposals  in 
that  company's  proxy  materials  for 
presentation  to  a  vote  at  a  meeting  of 
security  holders. 

Exchange  Act  Rule  14a-8  balances  the 
costs  to  the  company  against  the 
benefits  to  the  company  and  its 
shareholders  by  including  modest 
security  holder  eligibility  standards, 
limitations  on  the  number  and  types  of 
proposals,  and  limitations  on  the 
number  of  words  that  the  company  is 
required  to  include  as  a  discussion  of 
the  security  holder  proposal.  Exchange 
Act  Rule  14a-8  addresses  its  interaction 
with  state  corporate  law  by  not 
requiring  companies  to  include  any 
proposal  that  would  violate  state  law."^ 

Proposed  Exchange  .Act  Rule  14a-ll 
has  a  similar  underlying  purpose  as 
Exchange  Act  Rule  14a-8 — to  the  extent 
management  is  aware  of  a  security 
holder's  intent  to  present  a  nominee  for 
director  at  the  company's  annual 


meeting  and  state  corporate  law  allows 
security  holders  to  nominate  candidates 
for  election  as  director  at  the  company's 
annual  meeting  of  security  holders,  the 
proposal  would  establish  a  procedure 
pursuant  to  which  a  company  would 
have  to  provide  specified  information 
regarding  that  nomination  in  its  proxy 
materials.  Similar  to  Exchange  Act  Rule 
14a-8,  proposed  Exchange  Act  Rule 
14a-ll  addresses  its  interaction  with 
state  corporate  law  by  premising  the 
security  holder  nomination  procedure 
upon  the  existence  of  a  state  law  right 
of  security  holders  to  nominate 
candidates  for  election  as  directors.  The 
proposed  rule,  like  Exchange  Act  Rule 
14a-8,  also  imposes  conditions  and 
limitations  on  the  availability  of  the 
procedure  in  question. 

b.  Accelerated  Filers 

We  are  considering  as  an  additional 
element  of  the  proposed  rule,  and  seek 
comment  on.  whether  proposed 
Exchange  Act  Rule  14a-ll  should  apply 
only  to  those  companies  that  are  subject 
to  accelerated  deadlines  for  filing 
Exchange  Act  periodic  reports,'"'  and 
investment  companies  registered  under 
Section  8  of  the  Investment  Company 
Act.^"^  Companies  that  fall  within  the 
definition  of  "accelerated  filer"  in 
Exchange  Act  Rule  12b-2'''^  would  be 
subject  to  the  security  holder 
nomination  procedure  for  any  fiscal 
year  in  which  they  must  file  all  of  their 
periodic  reports  on  an  accelerated  basis. 
Accordingly,  the  security  holder 
nomination  procedure  would  apply  to  a 
company  after  it  first  meets  the 
following  conditions  as  of  the  end  of  its 
fiscal  year: 

•  The  company's  common  equity 
public  float  was  $75  million  or  more  as 
of  the  last  business  day  of  its  most 
recently  completed  second  fiscal 
quarter; 

•  The  company  has  been  subject  to 
the  reporting  requirements  of  Section 
13(a)  fi'  or  15(d)«"of  the  Exchange  Act 
for  a  period  of  at  least  12  calendar 
months; 

•  The  company  has  previously  filed 
at  least  one  annual  report  pursuant  to 
Section  13 
Act;  and 


a)  or  15(d)  of  the  Exchange 


'■-  Exchange  Act  Rule  14a-8  generally  requires  the 
company  to  include  the  proposal  of  an  eligible 
security  holder  who  ha.s  complied  with  the  rule's 
procedural  requirements.  The  company  is  not 
required  to  include  the  proposal  if  it  falls  within 
one  of  the  13  substantive  bases  for  exclusion  set 
forth  in  the  rule. 

fi^  See  Exchange  Act  Rule  14a-8(i)(I|  and  (21  {17 
CFR240.14a-8(i)(l)-(2)l 


•*••  See  Relei  ie  No.  33-8128  (September  5.  2002) 
|67  FR  56861     The  deadline  for  fding  quarterly 
reports  on  Exi  ihangc  Act  Form  10-Q  for  these 
"accelerated  jlers"  is  set  forth  in  General 
Instruction  Ah  .a.  of  that  form.  The  deadline  for 
filing  annual  reports  on  Exchange  Act  Form  10-K 
for  these  "acQBlerated  filers"  is  set  forth  in  General 
Instruction  A!(2)(a)  of  that  form. 

"'s  See  Sectifan  1I.A.12..  below. 

6»17CFR2JD.12b-2. 

•"15U.S.Ci78m(a). 

'i''15U.S.CJ78o(dl. 


•  The  company  is  not  eligible  to  use 
Exchange  Act  Forms  10-QSB  and  10- 
KSB.«'' 

We  believe  that  appropriate  security 
holder  participation  in  the  nomination 
process  is  important  for  companies  of 
all  sizes.  Given  the  new  approach  that 
the  proposed  rules  represent,  however, 
we  are  considering  whether,  at  least  as 
a  first  step  in  implementing  the 
proposed  rules,  companies  that  are  not 
accelerated  filers  should  be  excluded 
from  their  operation.  Implementing  the 
proposed  rules  in  this  fashion  would 
avoid  the  disproportionate  burdens  of 
regulation  that  the  proposed  procedure 
may  impose  on  smaller  companies.  It 
also  would  allow  our  staff  and  the 
markets  to  gain  experience  with  the 
proposed  rule  in  an  initial  stage  in 
which  the  rule  applied  only  to  larger 
companies,  while  we  would  retain  the 
ability  to  expand  the  rule's  application 
to  all  companies  after  gaining  this 
experience.  In  addition,  the  information 
available  to  us  suggests  that  interest  in 
the  proxy  process  is,  to  a  significant 
degree,  concentrated  within  the 
universe  of  companies  that  are 
accelerated  filers.  For  example,  of  the 
266  companies  that  submitted  letters  to 
the  Division  of  Corporation  Finance 
during  the  2002-2003  proxy  season 
regarding  their  intention  to  exclude 
security  holder  proposals  submitted 
under  Exchange  Act  Rule  14a-8,  only  26 
had  a  common  equity  public  float  of  less 
than  the  $75  million  threshold  as 
specified  in  the  definition  of 
"accelerated  filer."  '""  We  estimate  that 
approximately  3,159  of  the  14,484 
companies  filing  periodic  reports  under 
the  Exchange  Act  are  "accelerated 
filers."  Therefore,  while  78%  of 
reporting  companies  are  not 
"accelerated  filers,"  less  than  10%  of 
the  companies  involved  in  the  security 
holder  proposal  process  at  the 
Commission  are  not  "accelerated  filers." 

c.  Questions 

B.l.  As  proposed,  the  security  holder 
nomination  procedure  in  Exchange  Act 
Rule  14a-ll  would  apply  to  all 
companies  subject  to  the  proxy  rules. 
Would  this  broad  application  have  a 
disproportionate  impact  on  smaller 
operating  companies?  Are  there 
modifications  that  would  accommodate 
the  needs  of  small  entities  while 


•""Once  a  company  becomes  an  accelerated  filer. 
it  remains  an  accelerated  filer  subjiKt  to  shortened 
deadlines  unless  and  until  it  substK]ut'ntly  becomes 
eligible  to  use  Exchange  Act  Forms  10-QSB  and 
10-KSB  for  its  annual  and  quarterly  reports.  In  that 
situation,  the  issuer  would  cease  to  be  an 
accelerated  filer  unless  and  until  it  again  meets  the 
accelerated  filer  criteria. 

'"Source:  SEC  and  Compustat. 
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accomplishing  the  goals  of  the  proposal? 
Would  it  instead  be  more  appropriate  to 
apply  the  procedure  only  to 
"accelerated  filers"  and  funds:'  Would  it 
be  more  appropriate  to  applv  the 
procedure  only  to  "accelerated  filers" 
and  funds  as  an  initial  step';'  If  so.  are 
there  any  special  provisions  that  would 
be  necessary  for  c:ompanies 
transitioning  to  "accelerated  filer" 
status  with  respect  to  the  nomination 
procedure  in  proposed  Exchange  Act 
Rule  14a-n.  such  as  the  timing  of 
nomination  procedure  triggering  events 
or  the  proposed  disclosure 
requirements''  Would  other  limitations 
be  more  appropriate,  such  as  applying 
the  proposed  rules  to  all  companies 
other  than  small  business  issuers  or  all 
companies  other  than  those  that  have 
been  subject  to  the  proxy  rules  for  less 
than  a  specified  period  of  time  (e.g..  3 
years)? 

B.2.  Should  companies  be  able  to  take 
specified  steps  or  actions  that  would 
prevent  application  of  the  proposed 
nomination  procedure  where  such 
procedure  would  otherwise  applv?  If  so, 
what  such  steps  or  actions  would  be 
appropriate?  For  example,  should 
companies  that  agree  not  to  exclude  any 
security  holder  proposal  submitted  by  ' 
an  eligible  securitv  holder  pursuant  to 
Exchange  Act  Rule  14a-8  be  exempted 
from  application  of  the  proposed 
nomination  procedure  for  a  specified 
period  of  time'  Should  a  company  that 
implements  all  securitv  holder 
proposals  that  receive  passing  votes  in 
a  given  year  be  exempted?  Conversely, 
should  companies  subject  to  Exchange 
Act  Rule  14a-l  1  be  permitted  to 
exclude  certain  security  holder 
proposals  that  they  would  otherwise  be 
required  to  include?  If  so.  what 
categories  of  proposals?  For  example, 
should  the  company  be  able  to  e.xclude 
proposals  that  are  precatory,  proposals 
that  relate  to  corporate  governance 
matters  generally,  proposals  that  relate 
to  the  structure  or  composition  of 
boards  of  directors,  or  other  proposals? 

B.3   Would  adoption  of  this  procedure 
conflict  with  any  state  law.  Federal  law, 
or  rule  of  a  national  securities  exchange 
or  national  securities  association?  To 
the  extent  you  indicate  that  the 
procedure  would  conflict  with  anv  of 
these  provisions,  please  be  specific  in 
your  discussion  of  those  provisions  that 
you  believe  would  be  violated. 

B.4.  Is  it  appropriate  to  limit  the 
availability  of  the  proposed  nomination 
procedure  to  those  situations  where 
state  law  permits  securitv  holders  to 
nominate  candidates  for  director?  Is  it 
appropriate  to  permit  companies  to 
limit  the  availability  of  the  proposed 
procedure  by  limiting  the  right  to 


nominate  directors,  when  allowed  by 
state  law'  Will  the  proposed 
procedure's  reliance  on  the  pre- 
existence  of  a  state  law  right,  combined 
with  the  possibility  that  companies  may 
limit  security  holders'  rights  in  this 
regard,  adversely  affect  the  effectiveness 
of  the  procedure?  Is  the  proposed 
procedure's  reliance  on  the  pre- 
existence  of  a  state  law  right  of 
nomination  a  proper  balance  between 
federal  law  and  state  law?  Regardless  of 
the  existence  of  a  state  law  right  to 
nominate  candidates  for  director, 
should  companies  be  subject  to  the 
proposed  procedure? 

B.5.  Most  companies  currently  use 
plurality  voting  in  the  election  of 
directors;  accordingly,  proposed 
Exchange  Act  Rule  14a-ll  is  drafted 
assuming  that  in  most  cases  plurality 
voting  would  apply  to  an  election  of 
directors  in  which  the  inclusion  of  a 
security  holder  nominee  resulted  in 
more  nominees  than  available  seats  on 
the  board  of  directors.  What  specific 
issues  would  arise  in  an  election  where 
state  law  or  the  company's  governing 
instruments  provided  for  other  than 
plurality  voting,  (e.g.,  majority  voting)? 
Would  these  issues  need  to  be 
addressed  in  revisions  to  the  proposed 
rule  text?  If  so,  how? 

3.  What  Events  Must  Occur  Before  a 
Company  Would  Be  Required  To 
Include  a  Security  Holder  Nominee  in 
Its  Proxy  Materials? 

a.  Nomination  Procediu-e  Triggering 
Events 

In  order  to  focus  the  impact  of  the 
proposed  security  holder  nomination 
procedure  on  those  companies  where 
there  are  criteria  showing  that  the  proxy 
process  may  be  ineffective,  the 
procedure  would  become  operative  for  a 
company  only  after  the  occurrence  of 
one  or  both  of  the  nomination  procedure 
triggering  events  described  below.  The 
procedure  would  then  remain  operative 
for  any  annual  meetings  or  special 
meetings  held  during: 

•  The  remainder  of  the  calendar  year 
in  which  the  triggering  event  occurs; 

•  The  calendar  year  following  the 
calendar  year  in  which  the  triggering 
event  occurs;  and 

•  The  portion  of  the  second  calendar 
year  following  the  calendar  vear  in 
which  the  triggering  event  occurs,  up  to 
and  including  the  annual  meeting  (or 
special  meeting  in  lieu  of  an  annual 
meeting)  held  during  that  calendar 
vear.'i 


As  proposed,  the  following  events 
would  trigger  the  nomination 
procedure: 

•  At  least  one  of  the  company's 
nominees  for  the  board  of  directors  for 
whom  the  company  solicited  proxies 
received  "withhold"  votes  '-  from  more 
than  35%  of  the  votes  cast  at  an  annual 
meeting  of  security  holders  held  after 
lanuary  1 ,  2004  at  which  directors  were 
elected  (provided,  that  this  event  may 
not  occur  in  the  case  of  a  contested 
election  to  which  Exchange  Act  Rule 
14a-12(c)  "^  applies  or  an  election  to 
which  the  proposed  security  holder 
nomination  procedure  in  Exchange  Act 
Rule  14a-ll  applies);  or 

•  A  security  holder  proposal 
submitted  pursuant  to  Exchange  Act 
Rule  14a-8  providing  that  the  company 
become  subject  to  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-ll(a)  was 
submitted  for  a  vote  of  security  holders 
at  an  annual  meeting  of  security  holders 
held  after  Januan,'  1 ,  2004  by  a  securitv 
holder  or  group  of  security  holders  that 
held  more  than  1%  of  the  company's 
securities  entitled  to  vote  on  the 
proposal  for  one  year  as  of  the  date  the 
proposal  was  submitted  and  provided 
evidence  of  such  holding  to  the 
company:  ^•»  and  (b)  that  "direct  access'^ 
proposal  received  more  than  50%  of  the 


"  It  is  our  intention  thai  the  procedure  would 
remain  available  for  the  two  annual  meetings 
following  the  occurrence  of  a  nomination  procedure 
triggering  event.  Becaus"  there  are  a  number  of 


variables  that  could  impact  this  application,  such 
as  special  meetings  being  held  instead  of  annual 
meetings  or  a  delay  in  the  dale  of  a  later  annual 
meeting,  we  have  proposed  that  the  procedure  be 
operative  during  the  period  described. 

'■^  Because  of  plurality  voting,  in  the  election  of 
directors  security  holders  may  vote  for  or  withhold 
authority  to  vote  for  each  nominee  rather  than  vote 
for.  against  or  abstain,  as  is  the  case  for  other 
matters  to  be  voted  on  by  security  holders.  See 
Exchange  Act  Rule  14a-4(b)(21. 

"<17CFR240.14a-12(c). 

''*  The  staff  has  informed  us  that  it  intends  to  take 
the  position  that  such  a  proposal  is  not  excludable 
under  Exchange  Act  Rule  ]4a-8(i)(8)  |17  CFR 
240.14a-8(i](8)l.  To  clarify  the  applicability  of  this 
provision  in  the  context  of  proposed  Exchange  Act 
Rule  14a-:  1.  we  are  proposing  an  amendment  to 
Exchange  Act  Rule  14a-8(i)(8)  that  would,  if 
adopted,  make  clear  that  a  company  may  not  rely 
on  the  exclusion  permitted  by  that  paragraph  (i.e  . 
the  exclusion  for  proposals  relating  to  the  election 
of  directors)  to  exclude  a  proposal  that  the  company 
become  subject  to  the  procedure  in  proposed 
Exchange  Act  Rule  14a-n   The  requirements  and 
exclusions  in  the  remainder  of  Exchange  Act  Rule  " 
14a-8  would,  of  course,  continue  to  apply  to  any 
such  security  holder  proposal.  Although  we  are 
proposing  a  security  holder  nomination  procedure 
in  this  release,  we  are  not  reviewing  or  revising  the 
position  taken  by  the  Division  of  Corporation 
Finance  regarding  the  application  of  Exchange  Act 
Rule  14a-e(i)(8)  to  securityholder  proposals  that 
would  have  the  effect  of  creating  a  security  holder 
nomination  procedure,  other  than  a  direct  access 
proposal  (as  described  above).  See.  e.g..  Division  of 
Corporation  Finance  no-action  letters  to  Citigroup, 
Inc.  (lanuary  31.  2003)  and  AOL  Time  Warner 
IFebruarv  29,  2003). 
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votes  cast  on  that  proposal  at  that 
meeting.  ^^ 

To  be  a  nomination  procedure 
triggering  event,  a  direct  access  security 
holder  proposal  under  Exchange  Act 
Rule  14a-8,  providing  that  the  company 
become  subject  to  proposed  Exchange 
Act  Rule  14a-ll,  wfould  therefore  have 
to  be  submitted  by  a  security  holder  or 
group  having  more  than  1%  beneficial 
ownership  for  one  year.'''*  Under 
Exchange  Act  Rule  14a-8  procedures, 
such  a  security  holder  or  group  must,  in 
the  same  manner  that  it  provides 
evidence  of  eligibility  to  use  the  rule 
otherwise,  provide  evidence  to  the 
company  at  the  time  it  submits  the 
proposal  that  it  meets  the  more  than  1  % 
and  one  year  thresholds  in  order  to  have 
the  proposal,  if  adopted,  be  a 
nomination  procedure  trigg.ering  event. 
Under  proposed  Exchange  Act  Rule 
14a-ll,  a  direct  access  security  holder 
proposal  adopted  after  January  1,  2004 
could  be  a  nomination  procedure 
triggering  event.  Therefore,  security 
holders  and  groups  should  be  aware  that 
in  order  for  the  adoption  of  such  a 
proposal  to  be  a  nomination  procedure 
triggering  event,  should  we  adopt 
Exchange  Act  Rule  14a-ll  as  proposed, 
those  security  holders  or  groups  should, 
using  the  existing  Exchange  Act  Rule 
14a-8  procedures,  provide  evidence  that 
they  satisfy  the  more  than  1%  and  one- 
year  thresholds  when  they  submit  their 
proposals. 

In  order  to  facilitate  an  informed 
security  holder  vote  with  regard  to 
security  holder  proposals  that  could 
trigger  the  security  holder  nomination 
procedure  set  out  in  Exchange  Act  Rule 
14a-ll,  we  have  proposed  an 
amendment  to  Exchange  Act  Rule  14a- 
5  that  would  require  the  company, 
where  a  security  holder  proposal  is 
submitted  by  a  more  than  1%  security 
holder  who  has  held  their  securities  for 
at  least  one  year,  to  advise  security 
holders  of  this  fact  in  the  proxy 
statement  relating  to  the  meeting  at 
which  the  security  holder  proposal  will 


'^  The  votes  cast  on  a  proposal  would  be 
calculated  in  the  same  manner  as  for  Exchange  .^ct 
Rule  14a-8  proposals  Accordingly,  only  votes  for 
and  against  a  proposal  would  be  included  in  the 
calculation  of  the  security  holder  vote.  See 
Instruction  2  to  proposed  Exchange  Act  Rule  14a- 
n(a)  For  a  further  explanation  of  this  calculation, 
see  also  Section  F.4.  of  Staff  Legal  Bulletin  No.  14 
duly  13.2001) 

^fi Exchange  Act  Rule  14a-8(i)(ll)  [17CFR 
240.14a-e(i)(ll)l  permits  companies  to  exclude 
duplicative  security  holder  proposals  We  have 
proposed  an  instruction  to  Exchange  Act  Rule  14a- 
8(i)(ll)  to  specify  that,  where  a  company  receives 
more  than  one  "direct  access"  security  holder 
proposal,  the  company  would  not  be  permitted  by 
that  rule  to  exclude  a  direct  access  proposal 
received  by  a  holder  of  more  than  1%  of  the 
company's  securities. 


be  presented.  We  recommend  that, 
pending  final  action  on  that  proposal, 
companies  make  such  an  identification, 
both  in  their  interest  and  in  the  interest 
of  their  security  holders.  Companies 
also  should  consider  whether  failure  to 
make  such  an  identification  has  any 
implications  under  Exchange  Act  Rule 
14a-9.^^ 

We  recognize  that  the  proposed 
procedure  could  include  other 
nomination  procedure  triggering  events, 
such  as  economic  performance  [e.g., 
lagging  a  peer  index  for  a  specified 
number  of  consecutive  years),  being 
delisted  by  a  market,  being  sanctioned 
by  the  Commission,  being  indicted  on 
criminal  charges,  having  to  restate 
earnings,  or  having  to  restate  earnings 
more  than  once  in  a  specified  period. 
Because,  however,  today's  proposals 
relate  to  the  proxy  process  in 
connection  with  the  nomination  of 
directors,  we  are  of  the  view  that  the 
nomination  procedure  triggering  events 
should  be  tied  closely  to  evidence  of 
ineffectiveness  or  security  holder 
dissatisfaction  with  a  company's  proxy 
process.  While  the  nomination 
procedure  triggering  event  requirement 
would  add  complexity  to  the  operation 
of  the  rule,  it  also  would  limit  the  use 
of  a  security  holder  access  rule  to 
situations  where  there  is  evidence  that 
the  proxy  process  may  otherwise  have 
fciiled  ta  permit  security  holder  views  to 
be  adequately  taken  into  account.  We 
believe  that  this  structure  addresses  best 
the  concerns  of  some  commenters 
regarding  the  potential  adverse  impact 
of  such  a  nomination  procedure  on 
public  companies. 

In  determining  the  appropriate 
thresholds  to  propose,  we  considered 
the  importance  of  using  nomination 
procedure  triggering  events  that  would 
provide  a  meaningful  opportunity  for 
security  holders  to  trigger  operation  of 
the  security  holder  nomination 
procedure  against  the  importance  of 
ensuring  that  the  process  is  used  by 
security  holders  who  represent  a 
substantial  and  long-term  interest  in  the 
subject  company.  The  nomination 
procedure  triggering  events  that  we 
propose  strike  what  we  believe  is  an 
appropriate  balance  between  these 
interests. 

The  first  of  the  nomination  procedure 
triggers  that  we  propose  relates  to  the 
level  of  withhold  director  votes.  We 
have  proposed  that  the  trigger  require  a 
more  than  35%  security  holder 
withhold  vote,  based  on  votes  cast. 
Based  on  a  sample  of  2,227  director 
elections  over  the  past  2  years,  it 
appears  that  approximately  1.1%  of 


companies  had  total  withhold  votes  in 
excess  of  35%  of  the  votes  cast;  ^^ 
however,  our  data  does  not  enable  us  to 
calculate  withhold  votes  on  a  candidate- 
by-candidate  basis.  Because  the  data 
available  to  us  suggest  that  the 
frequency  of  significant  withhold  votes 
is  currently  somewhat  lower  than  that 
for  majority  votes  on  security  holder 
proposals,  as  discussed  below,  we  have 
proposed  a  lower  threshold  for  the 
withhold  votes  trigger  than  the  security 
holder  proposal-based  trigger.  While  we 
have  selected  a  lower  threshold,  we 
have  attempted  to  select  a  still- 
substantial  percentage  that  will  reflect 
the  intent  of  a  significant  percentage  of 
security  holders  rather  than  a  small 
minority.  In  addition,  we  believe  that  it 
is  important  to  recognize  the  possibility 
that  withhold  votes  for  individual 
directors  currently  may  occur  more 
frequently  than  the  data  available  to  us 
suggest,  and  that  they  may,  in  the 
future,  occur  more  frequently  if  they 
could  trigger  the  nomination  procedure. 

With  regard  to  the  more  than  1% 
threshold  with  a  one-year  holding 
period  that  would  be  required  of  a  direct 
access  security  holder  proponent  to 
trigger  operation  of  the  nomination 
procedure,  we  estimate  that  most 
companies  have  at  least  one  security 
holder  that  is  eligible  to  submit  a 
security  holder  proposal  that  would 
initiate  the  security  holder  nomination 
procedure  in  proposed  Exchange  Act 
Rule  14a-ll.  For  instance,  we  estimate 
that,  of  companies  listed  on  an  exchange 
or  quoted  on  the  Nasdaq  Stock  Market, 
84%  have  at  least  one  institution  that 
has  maintained  ownership  of  at  least 
1  %  of  the  shares  outstanding  for  one 
year.^^  The  submission  of  security 
holder  proposals  by  security  holders 
that  own  1%  of  the  shares  outstanding 
is  currently  relatively  rare,  however.  A 


"17CFR240.14a-9 


'"Sample  data  provided  by  .\utomated  Data 
Processing,  Inc.;  sample  data  relate  to  companies 
traded  on  the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  and  the  Nasdaq  .Stock 
Market.  For  each  election,  the  number  of  "yes" 
votes  and  withhold  votes  received  are  totaled  across 
all  candidates  on  the  proxy  and  then  are  reported 
Thus,  the  level  of  withhold  votes  received  on 
average  across  all  candidates  in  a  given  election  can 
be  calculated,  but  not  the  outcome  candidate-by- 
candidate.  The  result  is  that  the  number  of  elections 
in  which  a  specific  candidate  received  a  certain 
number  of  withhold  votes  may  be  larger  than  the 
data  presented  here.  This  is  due  to  the  dilution 
experienced  in  elections  where  one  candidate 
receives  substantially  more  v/ithhold  votes  than 
others  on  the  same  proxy. 

"-'  Based  on  analysis  of  the  Vickers  Stock  Research 
Form  13-F  filings  database  for  2002.  Consistent 
with  the  Form  13-F  filings,  the  holdings  of  different 
funds  within  a  mutual  fund  family  have  been 
combined  when  considering  the  size  of  an 
institution's  ownership  position.  This  data  is 
limited  to  U.S. -based  companies  with  common 
equity  trading  on  the  NYSE,  AMEX,  or  Nasdaq 
markets  as  of  December  31,  2002. 
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review  of  a  sample  of  237  security 
holder  proposals  submitted  in  2002 
found  that  only  three  were  submitted  by 
an  owner  of  more  than  1  %  of  the  shares 
outstanding,  with  all  three  submitted  by 
a  single  1  %  owner.  Of  these  three 
security  holder  proposals,  only  one 
received  in  excess  of  50%  of  the  votes 
cast.""  This  suggests  that,  while  it  is 
difficult  to  predict,  the  incidence  of 
Exchange  Act  Rule  14a-ll  submissions 
would  not  be  overwhelming  absent  a 
significant  change  in  the  ownership 
levels  of  Exchange  Act  Rule  14a-8 
security  holder  proponents,  a  change  in 
their  willingness  to  submit  security 
holder  proposals,  or  a  willingness  of 
smaller  security  holders  to  combine  to 
submit  proposals.  At  the  same  time,  the 
information  available  to  our  Office  of 
Economic  Analysis  suggests  that 
security  holders  could  aggregate  their 
shares  to  reach  the  1%  threshold  to 
submit  a  security  holder  proposal  where 
those  security  holders  feel  that  the 
proxy  process  has  been  ineffective. 

Conversely,  at  higher  percentages  and 
holding  periods,  we  are  concerned  that 
the  trigger  could  be  too  difficult  to  meet 
and,  therefore,  less  effective.  For 
example,  at  a  3%  threshold  with  a  one- 
year  holding  period,  the  percentage  of 
companies  with  at  least  one 
institutional  mvestor  who  is  able  to 
submit  a  security  holder  proposal  that 
triggers  the  nomination  procedure 
would  drop  to  72%.  while  at  a  .5% 
threshold  with  a  one-year  holding 
period  the  percentage  of  companies 
with  at  least  one  institutional  investor 
who  is  able  to  submit  a  security  holder 
proposal  that  triggers  the  nomination 
procedure  w^ould  drop  to  57%."'  These 
percentages  drop  to  59%  and  42% 
respectively  with  a  two-year  holding 
period  and  46%  and  31%  respectively 
at  a  three-year  holding  period."-  By 
increasing  the  holding  period  required 
at  the  1%  threshold  to  2  years,  the 
percentage  of  companies  with  at  least 
one  institutional  investor  who  is  able  to 
submit  a  security  holder  proposal  that 
triggers  the  nomination  procedure 
would  drop  to  75%.  while  an  increase 
to  a  3-year  holding  period  drops  the 


"^  Sample  data  provided  by  Georgeson 
Shareholder  Communications  Inc.  The  holdings  of 
the  proponent  of  the  security  holder  proposal  were 
taken  from  Vickers. 

<"  Based  on  an  analysis  of  the  Vickers  Form  13- 
F  filings  database  for  2002.  Consistent  with  the 
Form  13-F  filings,  the  holdings  of  different  funds 
within  a  mutual  fund  family  have  been  combined 
when  considering  the  size  of  an  institution's 
ownership  position.  This  data  is  limited  to  U.S.- 
based  companies  with  common  equity  trading  on 
the  NYSE.  AMEX,  or  Nasdaq  markets  as  of 
December  31,  2002. 


percentage  to  64%. «*  The  combination 
of  this  data  with  the  requirement  that  an 
eligible  security  holder  would  have  to 
submit  a  security  holder  proposal  that  is 
approved  by  the  majority  of  the  votes 
cast  on  that  proposal  leads  us  to  believe 
that  a  higher  ownership  requirement  or 
longer  holding  period  could  limit  the 
availability  of  the  direct  access  trigger  in 
a  manner  that  renders  this  trigger  less 
effective. 

With  regard  to  the  requirement  that  a 
direct  access  security  holder  proposal 
submitted  by  an  eligible  security  holder 
must  receive  a  majority  of  the  votes  cast 
at  the  meeting,  we  considered  the 
percentage  of  security  holder  proposals 
that  have  received  majority  votes  in 
prior  recent  years,  based  on  both  votes 
cast  and  votes  outstanding.  Samples  of 
security  holder  proposals  submitted 
between  2000  and  2003  »"  indicate  that 
between  28-31%  of  security  holder 
proposals  in  the  sample  received  50%  of 
the  votes  cast  on  those  proposals.  This 
percentage  drops  significantly  if  based 
on  votes  outstanding,  to  8-11%  of 
companies  in  the  sample. ""^  In  light  of 
the  very  low  percentage  of  companies  at 
which  security  holder  proposals 
received  a  majority  of  votes  outstanding, 
even  without  considering  the  low- 
number  of  security  holder  proposals 
that  are  submitted  by  1  %  security 
holders,  we  have  proposed  that  the 
direct  access  proposal  trigger  be  based 
on  votes  cast  rather  than  votes 
outstanding. 

b.  Implementation  of  Security  Holder 
Proposals  Under  Exchange  Act  Rule 
14a-8  as  a  Nomination  Procedure 
Triggering  Event 

We  are  considering  as  an  additional 
element  of  the  procedure,  and  seek 
comment  on.  whether  we  should 
include  a  third  nomination  procedure 
triggering  event  that  is  premised  upon  a 
company's  not  implementing  a  security 
holder  proposal  submitted  in 
accordance  with  Exchange  Act  Rule 
14a-8, other  than  a  direct  access 
security  holder  proposal,  that  receives 
support  from  the  majority  of  votes  cast. 
As  noted  previously,  the  nomination 
procedure  we  propose  today  is  premised 
upon  the  existence  of  evidence 
regarding  the  ineffectiveness  of,  or 
security  holder  dissatisfaction  with,  a 
particular  company's  proxy  process. 


^^  ADP  sample  based  on  926  proposals  for  2002- 
2003:  Investor  Responsibility  Research  Center 
sample  based  on  818  governance-related  proposals 
from  2000-2002;  Georgeson  sample  based  on  597 
proposals  from  2000-2002. 

""^  ADP  and  IRRC  provided  vote  outcomes  t)oth  b) 
votes  cast  and  votes  outstanding,  whereas  the 
Georgeson  sample  provided  only  votes  cast. 


Accordingly,  we  seek  comment  on  a 
third  nomination  procedure  triggering 
event  that  would  result  in  a  company 
being  subject  to  that  procedure  if: 

•  A  security  holder  proposal 
submitted  pursuant  to  Exchange  Act 
Rule  14a-8.  other  than  a  direct  access 
security  holder  proposal,  was  submitted 
for  a  vote  of  security  holders  at  an 
annual  meeting  by  a  security  holder  or 
group  of  security  holders  that  held  more 
than  1%  of  the  company's  securities 
entitled  to  vote  on  the  proposal  for  one 
year  and  provided  evidence  of  such 
holdings  to  the  company: 

•  The  security  holder  proposal 
received  more  than  50%  of  the  votes 
cast  on  that  proposal;  and 

•  The  board  of  directors  of  the 
company  failed  to  implement  the 
proposal  by  the  120th  day  prior  to  the 
date  that  the  company  mailed  its  proxy 
materials  for  the  aimual  meeting,"*^ 

Any  such  nomination  procedure 
trigger  would  apply  to  all  security 
holder  proposals,  regardless  of  whether 
a  proposal  requires  board  action  (a 
"mandatory"  proposal)  or  requests 
board  action  (a  "precatory"  proposal).  It 
would  be  necessary  for  any  new  rule 
implementing  such  a  nomination 
procedure  triggering  event  to  provide 
guidance  to  companies  and  security 
holders  with  regard  to  the  determination 
of  whether  a  proposal  has  been 
implemented.  While  it  seems  clear  that 
a  company  would  be  deemed  to  have 
implemented  a  security  holder  proposal 
if  the  board  of  directors  of  the  companv 
takes  all  steps  required  to  be  taken  bv 
the  board  to  implement  the  proposal, 
the  timing  of  implementation  mav  not 
fit  properly  within  annual  meeting 
cycles.  For  example,  there  likelv  would 
be  situations  in  which  a  company 
would  not  be  able  to  implement  the 
proposal  before  the  next  annual 
meeting,  either  because  the  proposal 
cannot  legally  be  implemented  in  that 
time  period  or  the  company  would  be 
required  to  take  further  action  to 
implement  the  proposal  (for  example. 
where  the  security  holder  proposal 
requests  action  that  would  require  a 
security  holder  vote  to  implement). 
Further,  a  security  holder  proposal  may 
grant  discretion  to  the  board  of  directors 
or  the  company  as  to  the  manner  in 
which  the  proposal  should  be 
implemented,  either  bv  its  terms  or 
because  implementation  of  the  proposal 
otherwise  requires  such  discretion.  In 
this  case,  a  determination  bv  the  board 
that  it  had  implemented  the  proposal  or 


"•^As  is  currently  required  in  Exchange  Act  Rule 
14a-8.  this  date  would  be  calculated  by 
determining  the  release  date  disclosed  in  the 
previous  year's  proxy  statement,  increasing  the  year 
by  one,  and  counting  back  120  calendar  days. 
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another  mechanism  for  determining  that 
a  proposal  had  been  implemented 
would  be  nece.s.sary. 

In  addition  to  the  issues  regarding 
"implnmentation"  discussed  above,  a 
nomination  procedure  triggering  event 
premised  upon  the  implemontdtion  of  a 
securitv  holder  proposal  would  need  to 
provide  a  means  to  inform  security 
holders  regarding  the  date  by  which 
implementation  would  be  necessary  and 
a  discussion  of  the  manner  in  which  a 
proposal  would  be  deemed  to  have  been 
implemented.  We  believe  that  the  most 
appropriate  means  for  informing 
uivestors  of  a  potential  triggering  event 
and  its  impact  upon  the  proposed 
nomination  procedure  would  be  in  the 
periodic  report  in  which  the  company 
discloses  the  results  regarding  any 
matter  that  has  been  put  to  a  vote  of 
.security  holders.""  Similarly,  the  most 
appropriate  manner  for  determining 
implementation  likely  would  be  to  have 
the  hoard  of  directors  of  the  company 
prii\  iiie  a  representation  on-Exchange 
Act  Form  8-K  to  the  effect  that  it  is  the 
good  faith  judgment  of  those  directors 
that  the  hoard  has  implemented  the 
security  holder  resolution. 

We  are  concerned  that  the  inclusion 
of  this  third  possible  triggering  event 
mav  affect  a  board's  determination  of 
how  to  react  to  or  implement  a  security 
holder  proposal  or  how  to  evaluate  that 
proposal  under  state  law.  We  believe, 
however,  that  an  argument  can  be  made 
that  where  a  majority  of  votes  cast  by 
secvirif\  holders  favor  a  proposal  and 
the  hoard  exercises  its  judgment  not  to 
implement  it.  there  is  an  indication  of 
ineffectiveness  in,  or  dissatisfaction 
with,  the  proxv  process.  On  the  other 
hand,  we  are  concerned  that  the  link 
between  the  possible  ineffectiveness  of, 
or  dissatisfaction  with,  a  company's 
proxy  process  and  this  possible 
nomination  proc:edure  triggering  event 
is  more  indirect  tlian  in  the  case  of  the 
two  nominating  process  triggering 
events  proposed  today.  A  disagreement 
between  a  company's  security  holders 
and  the  board  regarding  its  judgment  on 
a  proposal  is  a  less  directly  linked 
mdication  of  ineffectiveness  relating  to 
the  director  nomination  and  election 
process  than  a  withhold  vote  on  a 
director  or  a  direct  vote  by  security 
holders  to  provide  for  compliance  with 


""  For  example,  the  company  could  describe  the 
proposal  in  that  Exchange  Act  report  and  discuss 
the  operation  of  the  proposed  security  holder 
nomination  procedure  in  that  situation,  including 
the  topic  of  the  security  holder  proposal,  the  date 
by  which  the  company  would  become  subject  to  the 
security  holder  nomination  procedure  if  it  has  not 
yet  implemented  the  proposal,  and  any  obligation 
of  the  company  to  continue  to  inform  security 
holders  regarding  the  implementation  of  the 
proposal. 


the  nomination  procedure.  This  is 
particularly  the  case  in  light  of  the 
possible  diversity  of  subjects  that  can  be 
addressed  in  a  security  holder  proposal. 
We  also  are  concerned  about  the 
complexity  and  potential  for  dispute 
regarding  whether  proposals  are 
implemented. 

If  we  decide  to  adopt  a  nomination 
procedure  that  includes  this  third 
triggering  event,  non-implementation  of 
a  security  holder  proposal  submitted  as 
described  above  and  adopted 
subsequent  to  [anuary  1,  2004  could  be 
a  nominating  procedure  triggering 
event.  Therefore,  security  holders  and 
groups  should  be  aware  that,  should  we 
adopt  a  nomination  procedure  that 
includes  a  'non-implementation  " 
trigger,  they  should  provide  evidence  to 
the  company  that  they  satisfy  the  more 
than  1  %  and  one-year  thresholds  when 
they  submit  their  proposals.""  As 
discussed  above,  we  are  proposing  to 
amend  Exchange  Act  Rule  14a-5  to 
require  that  a  company  identify  in  its 
proxy  materials  any  proposal  that 
would,  if  adopted,  be  a  nominating 
process  triggering  event.  We  recommend 
that,  pendinjg  final  action  on  that 
proposal,  companies  make  such  an 
identification,  both  in  their  interest  and 
in  the  interest  of  their  security  holders. 
Companies  also  should  consider 
whether  failure-to  make  such  an 
identification  has  any  implications 
under  Exchange  Act  Rule  14a-9. 

c.  Question* 

C.l.  As  pioposed,  the  new  procedure 
would  require  a  triggering  event  for 
security  holders  to  be  able  to  use  the 
securitv  holder  nomination  procedure. 
Is  this  appropriate?  If  so,  are  the 
proposed  nomination  procedure 
triggering  events  appropriate?  Are  there 
other  events  that  should  trigger  the 
procedure?  For  example,  should  the 
following  trigger  the  procedure:  lagging 
a  peer  index  for  a  specified  number  of 
consecutive  years;  being  delisted  by  a 
market:  being  sanctioned  by  the 
Commission;  being  indicted  on  criminal 
charges;  or  having  to  restate  earnings 
once  or  restate  earnings  more  than  once 
in  a  specified  period?  Should  the 
election  of  a  security  holder  nominee  as 
a  member  of  a  company's  board  of 
directors  be  deemed  a  triggering  event 
in  itself  that  would  extend  the  process 
by  another  year  or  longer  period  of 
time? 

C.2.  How  long  after  a  nomination 
procedure  triggering  event  should 
securitv  holders  be  able  to  use  the 


""  Security  holders  should  use  existing  Exchange 
Act  Rule  14a-p  procedures  to  provide  evidence  of 
ownership. 


nomination  procedure,  if  not  two  years, 
as  is  proposed  [e.g.,  one  year,  three 
years,  or  longer)?  Should  there  be  other 
ways  for  the  operation  of  the  procedure 
to  terminate  at  a  company?  If  so,  what 
other  means  would  be  appropriate?  For 
example,  should  companies  be  able  to 
take  specified  actions  that  would 
terminate  operation  of  the  nomination 
procedure?  If  so.  what  such  actions 
would  be  appropriate? 

C.3.  As  proposed,  the  nomination 
procedure  could  be  triggered  by 
withhold  votes  for  one  or  more  directors 
of  more  than  .35%  of  the  votes  cast.  Is 
35%  the  correct  percentage?  If  not.  what 
would  be  a  more  appropriate  percentage 
and  why?  Is  it  appropriate  to  base  this 
trigger  on  votes  cast  rather  than  votes 
outstanding?  If  not.  please  provide  a 
basis  for  the  recommendatitm.  including 
numeric  data,  where  available.  Is  the 
percentage  of  withhold  votes  the 
appropriate  standard  in  all  cases?  For 
example,  what  standard  is  appropriate 
for  companies  that  do  not  use  plurality 
voting?  If  your  comments  are  based 
upon  data  with  regard  to  withhold  votes 
for  individual  directors,  please  provide 
such  data  in  your  resp(3nse. 

C.4.  Should  the  nomination  procedure 
triggering  event  related  to  direct  access 
security  holder  proposals  trigger  the 
procedure  only  where  a  more  than  1% 
holder  or  group  submits  the  proposal?  If 
not,  what  would  be  a  more  appropriate 
threshold,  if  any?  For  example,  should 
the  standards  otherwise  applicable  for 
inclusion  of  a  proposal  under  Exchange 
Act  Rule  14a-8  apply?  Should  the 
required  holding  period  for  the 
securities  used  to  calc:ulate  the  security 
holder's  ownership  be  longer  than  one 
year?  If  so,  what  is  the  appropriate 
holding  period?  Should  that  holding 
period  be  shorter  than  one  year?  If  so, 
what  is  the  appropriate  holding  period? 

C.5.  Are  the  existing  methods  under 
Exchange  Act  Rule  14a-8  sufficient  to 
demonstrate  that  a  proposal  was 
submitted  by  a  more  than  1%  security 
holder?  If  not.  what  other  methods 
would  be  appropriate? 

C.6.  As  proposed,  a  direct  access 
security  holder  proposal  could  result  in 
a  nomination  procedure  triggering  event 
if  it  receives  more  than  50%  of  the  votes 
cast  with  regard  to  that  proposal.  Is  this 
the  proper  standard?  Should  the 
standard  be  higher  [e.g..  55%.  60%.  or 
65%)?  Should  the  standard  be  based  on 
votes  cast  for  the  proposal  as  a 
percentage  of  the  outstanding  securities 
that  are  eligible  to  vote  on  the  proposal 
[e.g.,  50%  of  the  outstanding  securities)? 

C.7.  Should  direct  access  security 
holder  proposals  be  subject  to  a  higher 
resubmission  standard  than  other 
Exchange  Act  Rule  14a-8  proposals?  If 
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so,  what  standard  would  be 
appropriate? 

C.8.  We  have  proposed  that 
nomination  procedure  triggering  events 
could  occur  after  January'  1,  2004.  Is  this 
the  proper  date?  Should  it  be  an  earlier 
date?  Should  it  be  a  later  date? 

C.9.  What  are  the  possible 
consequences  of  the  use  of  nomination 
procedure  triggering  events?  Will  there 
be  more  expense  and  effort  related  to 
votes  on  direct  access  securitv  holder 
proposals?  Will  there  be  more 
campaigns  seeking  "withhold"  votes? 
How  will  any  such  consequences  affect 
the  operation  and  governance  of 
companies? 

C.IO.  Should  companies  be  exempted 
from  the  security  holder  nomination 
procedure  for  any  election  of  directors 
in  which  another  party  commences  or 
evidences  its  intent  to  commence  a 
solicitation  in  opposition  subject  to 
Exchange  Act  Rule  14a-12(c)  prior  to 
the  company  mailing  its  proxy 
materials?  If  so.  should  the  period  in 
which  security  holders  in  such 
companies  may  use  the  nomination 
procedure  be  extended  to  the  next  vear 
(assuming  that  a  nomination  procedure 
triggering  event  is  required)?  What 
should  be  the  effect  if  another  party 
commences  a  solicitation  in  opposition 
after  the  company  had  mailed  its  proxy 
materials? 

C.ll.  We  have  discussed  our 
consideration  of  and  requested  public 
comment  on  the  appropriateness  of  a 
triggering  event  premised  upon  the 
company's  non-implementation  of  a 
security  holder  proposal  that  receives 
more  than  50%  of  the  votes  cast  on  that 
proposal.  Should  such  a  triggering  event 
be  included  in  the  nomination 
procedure?  In  responding  to  this 
question,  please  also  consider  the 
following  questions: 

a.  Should  a  security  holder  proposal 
that  receives  more  than  50%  of  votes 
cast  operate  as  a  nomination  procedure 
triggering  event  regardless  of  the  topic 
of  the  proposal,  or  would  it  be 
appropriate  to  instead  require  that  the 
proposal  relate  to  a  specified  categor>-  of 
topics  (e.g.,  corporate  governance 
matters)?  If  so,  how  should  that  specific 
category  of  topics  (e.g..  corporate 
governance  matters)  be  defined' 

b.  Should  a  security  holder  proposal 
result  in  a  nomination  procedure 
triggering  event  if  it  receives  more  than 
50%  of  the  votes  cast  with  regard  to  that 
proposal?  Should  the  standard  be  higher 
(e.g..  55%,  60%.  65%)?  Should  the 
standard  be  based  on  votes  cast  for  the 
proposal  as  a  percentage  of  the 
outstanding  securities  that  are  eligible  to 
vote  on  the  proposal  [e.g..  50%  of  the 
outstanding  securities)?  Would  the 


described  means  of  determining 
whether  a  security  holder  proposal  has 
been  implemented  be  sufficient?  Should 
there  be  a  different  means  for 
determining  implementation? 

Are  there  other  or  additional  criteria 
that  would  be  appropriate'  Should  the 
determination  be  made  by  the  entire 
board  of  directors?  Should  the 
determination  he  made  by  the 
independent  members  of  the  board  of 
directors '  Should  the  board  be  given 
broader  flexibility  (e.g..  should  it  be  able 
to  repre.sent  its  intentitm  tn  implement 
a  proposal)?  Should  the  C.ommission  or 
its  staff  (for  example,  the  Division  of 
Corporation  Finance)  play  a  role  in  this 
process  (e.g.,  similar  to  that  for  security 
holder  proposals  under  Exchange  Act 
Kule  14a-8)?  Alternatively,  what  role 
should  the  courts  play?  What  is  the  best 
record  for  a  judicial  determination? 

c.  Should  security  holders  that  do  not 
agree  with  a  company's  conclusion  that 
a  proposal  had  been  implemented  have 
the  right  to  contest  that  conclusion 
through  a  judicial  proceeding?  Should 
they  have  a  private  right  of  action  to  do 
so?  Is  there  any  reason  to  believe  that 
security  holders  would  not  have  a 
private  right  of  action  to  contest  a 
company's  determination  that  a 
propo.sai  has  been  implemented?  If  so. 
what  recourse,  if  any,  should  a  security 
holder  have  with  regard  to  a  company's 
determination? 

d.  Should  a  company  be  required  to 
file  an  Exchange  Ac :t  Form  8-K  stating 
whether  or  not  it  implemented  a 
security  holder  proposal  that  is  eligible 
to  trigger  the  rule:"  Is  it  appropriate  to 
require  that  companies  make  such  a 
statement  on  Exchange  .^rt  Form  8-K' 
Would  this  impose  unneces.sary  liability 
on  companies  that  make  a 
determination  regarding 
implementation  of  a  security  holder 
proposal  with  which  security  holders 
may  disagree? 

4.  What  Notice  Must  a  Subject  Company 
Give  Reg;irding  the  Occurrence  of  an 
Event  That  Triggers  the  Operation  of  the 
Proposed  Rule? 

a.  Disclosure  on  Exchange  Act  Forms 
10-Q,  10-QSB,  10-K  or  10-KSB«9 

Because  the  proposed  security  holder 
nomination  procedure  would  operate 
only  upon  the  occurrence  of  specified 
nomination  procedure  triggering  events. 


it  would  be  essential  that  the  company 
make  security  holders  aware  when  a 
nomination  procedure  triggering  event 
has  occurred.  As  such,  the  security 
holder  nomination  procedure  in 
proposed  Exchange  Act  Rule  14a-l  ] 
would  require  additional  disclosures  in 
a  company's  Exchange  Act  Form  10-Q. 
10-QSB.  io-K  or  10-KSB.'*"  The 
proposed  procedure  would  require  the 
following: 

•  Each  company  would  be  required  to 
disclose  the  security  holder  vote  with 
regard  to  either  of  the  nomination 
procedure  triggering  events  in  its 
quarterly  report  on  Exchange  Act  Form 
10-Q  or  lO-QSB  for  the  period  in  which 
the  matter  was  submitted  to  a  vote  of 
security  holders  or.  where  the 
nomination  procedure  triggering  event 
occurred  during  the  fourth  quarter  of  the 
fiscal  year,  on  Exchange  Act  Form  10- 

K  or  lO-KSB;-'!  and 

•  Each  company  would  be  required  to 
include  in  that  Exchange  Act  Form  10- 
Q,  10-QSB,  10-K  or  10-KSB 
information  disclosing  that  it  would  be 
subject  to  the  securitv  holder 
nomination  procedure  as  a  result  of 
such  vote,  if  applicable. ^2 

b.  Questions 

D.l.  Will  the  proposed  disclosure 
requirements  in  Exchange  Act  Forms 
10-Q,  10-QSB,  10-K  and  10-KSB 
provide  adequate  notice  to  security 
holders?  Should  additional  notices  be 
required?  If  so,  what  form  should  that 
notice  take  and  at  what  time  should  it 
be  made  public? 

D.2.  Should  the  company's  notice  be 
filed  and/or  made  public  in  some  other 
manner? 

If  so.  what  manner  would  be 
appropriate? 


""'  In  addition  lo  the  proposed  additions  to 
Exi  hange  Act  Forms  10-Q,  1&-QSB,  10-K  and  10- 
K„SB  that  we  discuss  in  this  section,  we  also  have 
proposed  corrective  revisions  to  these  forms  to 
update  outdated  rpferences  to  Exchange  Act  Rule 
14a-ll  that  currently  appear  in  Paragraph  (d)  of 
Item  4  of  Fart  II  to  Forms  10-Q  and  10-QSB  and 
Paragraph  (d)  of  Item  4  of  Part  1  to  Forms  10-K  and 
10-KSB. 


«=  In  lieu  of  Forms  10-Q.  10-QSB,  10-K  or  10- 
KSB.  registered  investment  companies  ('"funds") 
would  provide  the  additional  disclosure  on  Form 
N-CSR.  See  Section  II.A.12.,  below. 

»'  Item  4  of  Part  II  to  Exchange  Act  Forms  10-Q 
and  10-QSB  and  Item  4  of  Pan  I  lo  Exchange  Act 
Forms  10-K  and  10-KSB  currently  require  that 
companies  disclose  the  results  of  the  voting  on  all 
matters  submitted  to  a  vote  of  security  holders 
during  the  period  covered  by  the  report.  We  have 
proposed  an  addition  to  this  provision  thai  would 
require  disclosure  of  specific  information  relating  to 
the  security  holder  nomination  procedure  in 
proposed  Item  4(e)  of  Pan  II  to  Exchange  Act  Forms 
10-Q  and  10-QSB  and  proposed  Item  4|e)  of  Pari 
1  to  Exchange  Act  Forms  lO-K  and  10-KSB. 

8=^  See  proposed  Item  4(e)  of  Pan  II  to  Exchange 
Act  Forms  10-Q  and  10-QSB  and  proposed  Item 
4(e)  of  Part  I  to  Exchange  Act  Forms  10-K  and  10- 
KSB. 
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5.  Which  Security  Holders  or  Security 
Holder  Groups  May  Submit  a  Nominee 
That  the  Company  Would  Be  Required 
To  Include  in  Its  Proxy  Materials? 

a.  Proposed  Eligibility  Standards 

To  be  eligible  to  submit  a  nomination 
in  accordance  with  proposed  Exchange 
Act  Rule  14a-n,  a  security  holder  or 
group  of  security  holders  would  be 
required  to; '" 

•  Beneficiallv  own.  either 
individually  or  in  the  aggregate,  more 
than  5%  of  the  company's  securities 
that  are  eligible  to  vote  for  the  election 
of  directors  at  the  next  annual  meeting 
of  securit\-  holders  (or.  in  lieu  of  such 
an  annual  meeting,  a  special  meeting  of 
security  holders),  with  f^acih  of  the 
securities  used  for  purposes  of 
calculating  that  ownership  having  been 
held  continuously  for  at  least  two  years 
as  of  the  date  of  the  nomination;  "•'^ 

•  Intend  to  continue  to  own  those 
securities  through  the  date  of  that 
annual  or  special  meeting:  ''■' 

•  Be  eligible,  as  to  the  security  holder 
or  each  member  of  the  security  holder 
group,  to  report  beneficial  ownership  on 
Exchange  Act  Schedule  13G,  rather  than 
Exchange  Act  Schedule  130.'"^'  in 
reliance  on  Exchange  Act  Rule  13d-l(b) 
or  (c):''''  and 


"■'The  manner  in  which  a  nominiitln°  sernrit) 
holilnr  or  niiniinaling  security  holder  oroup  would 
establish  its  eligibility  to  use  the  priK:ethire  in 
proposed  Exchange  A(  t  Kule  14a-l  1  is  disc\issed  in 
Section  ll,«.a..  below: 

■'■'  SffP  proposed  Exchange  Act  Rule  14a-l  1  (b)(  1  )- 
(2). 

"'■The  requirement  regarding  the  nominiiting 
security  holder's  intent  to  continue  to  own  the 
securities  is  set  forth  in  proposed  Exchange  Act 
Rule  V4a-1 1(b)(2).  The  nominating  security  holder 
would  lie  required. to  include  a  repre.sentation 
regarding  this  intent  in  its  notice  to  the  company, 
pursuant  to  proposed  Exchange  Act  Rule  14a- 
11(c)(2). 

«>t7(:FR  240.1 3d-101. 

s'lTCFR  240.1.ld-l(b)-(c).  This  requirement  is 
set  forth  in  proposed  Exchange  Act  Rule  14a- 
11(b)(3).  The  nominating  security  holder  would  be 
required  to  include  a  representation  regarding  this 
eligibililv  in  its  notice  to  the  company,  pursuant  to 
prnposcid  Exchange  Act  Rule  14a-l  1(c)(2).  This 
requirement  would  not  apply  in  the  case  of  an 
open-end  management  investment  company 
("mutual  fund")  because  security  holders  of  mutual 
funds  are  not  required  to  fde  Exchange  Act 
Schedules  13D  or  13G.  .See  Ex<:hange  .\ct  Rules 
13d-l(a)  and  (i)  117  CFR  240.13d-l(a)  and  (i)| 
(requiring  any  person  who  is  directly  or  indirectly 
the  beneficial  owner  of  more  than  5%  of  a  class  of 
equity  securities  to  file  with  the  Commission  a 
statement  containing  the  information  required  by 
Exchange  Act  Schedule  13D.  and  defining  '.'equity 
securilv"  to  mean  any  equity  security  of  a  class 
which  is  registered  pursuant  to  Section  12  of  the 
Exchange  Act  |15  IJ.S.C.  78l|.  or  any  equity  security 
of  any  insurance  company  which  would  have  been 
required  to  be  so  registered  except  for  the 
exemption  contained  in  Section  12(g)(2)(G)  of  the 
Exchange  Act  |15  U.S.C.  78l(g)(2)(7)|.  or  any  equity 
security  issued  by  a  closed-end  investment 
company  registered  under  the  Investment  Company 
Act). 


•  Have  filed  an  Exchange  Act 
Schedule  13G  or  an  amendment  to 
Exchange  Act  Schedule  13G  reporting 
their  benehcial  ownership  as  a  passive 
or  institutional  investor  (or  group)  on 
such  schedule  before  or  on  the  date  of 
the  submission  of  the  nomination  to  the 
company .  which  Schedule  must  include 
a  certification  that  the  security  holder  or 
security  holder  group  has  held  more 
than  5%  of  the  subject  securities  for  at 
least  two  years.^" 

The  appropriate  eligibility  ownership 
threshold  generated  a  great  deal  of 
comment  in  response  to  our  solicitation 
of  public  input  on  the  Division's  review 
of  the  proxy  rules.'*''  While  some 
commenters  believed  that  all  security 
holders  should  be  able  to  access 
company  proxy  materials  for  the 
purpose  of  nominating  directors,  others 
advocated  r»o  ownership  threshold  or 
share  ownership  thresholds  ranging 
from  the  $2,000  threshold  required  to 
submit  an  Exchange  Act  Rule  14a-8 
proposal  to  substantial  share  ownership 
percentages! such  as  3%,  5%  or  10%  of 
a  company!  outstanding  common 
stock.'""  Those  who  advocated  no 
threshold  or  a  nominal  dollar  amount 
argued  that  the  imposition  of  a 
threshold  v\^ould  discriminate  against 
smaller  investors  or  unfairly  advantage 
larger  security  holders  who  already  may 
have  the  resources  to  run  their  own 
slates  using!  the  existing  rules  for 
contested  elections.""  Those  who 
advocated  ^  larger  share  ownership 
threshold  c<)ntended  that  a  nominating 
security-ho|der  should  have  a 
substantial.! long-term  stake  in  the 
company  iri  order  to  require  the  use  of 
company  fiinds  to  nominate  a 
candidate.'*'-  In  addition,  advocates  of  a 
larger  sharei  ownership  threshold 
pointed  out  that  the  composition  of  the 
board  of  diBectors  is  critical  to  a 
corporatiori's  functions  and, 
accordinglv.  security  holders  should 
have  to  evidence  a  significant  financial 
interest  by  satisfying  a  substantial 
ownership  threshold  in  order  to  use  a 
security  holder  nomination  procedure 
that  may  impact  that  composition.'"' 

We  have  proposed  an  ownership 
threshold  of  more  than  5%  in  an  effort 
to  balance  Security  holders'  interest  in 


''"This  requ 
Exchange  Act 
security  holdo  • 
be  required  to 
security  holds 
part  of  the  se 
pursuant  to 
ll(c)(11).  Sue 

»»  See  2003 

'Of  See  id. 

""  See  id. 

■"2  See  'id. 

^"^  See  id. 


ment  is  set  forth  in  proposed 
iu]p.  14a-l  1(b)(4).  A  nominating 
or  group  for  a  mutual  fund  would 
rde  information  reporting  the 
or  group's  beneficial  ownership  as 

ty  holder's  notice  to  the  fund, 
posed  Exchange  Act  Rule  14a- 
iection  II. A. 12..  below, 
ummary  of  Cx)mments. 


c^iri 


being  able  to  access  company  proxy 
materials  for  the  purpose  of  nominating 
directors  against  companies'  concerns 
about  the  potential  disruption  that  some 
contend  may  result  from  frequent  use  of 
the  process  by  security  holders  who  do 
not  represent  a  significant  ownership 
stake  in  the  subject  company.  We 
believe  that  a  threshold  of  more  than 
5%  ownership  for  two  years  strikes  an 
appropriate  balance  between  these 
interests.  Roughly  42%  of  filers  have  at 
least  one  security  holder  that  can  meet 
this  threshold  individually,  while 
roughly  50%  of  filers  have  two  or  more 
security  holders  that  each  havi?  held  at 
least  2%  of  the  shares  outstanding  for 
the  appropriate  period  and,  thus  could 
more  easily  aggregate  their  securities  in 
order  to  meet  the  threshold  ownershij) 
requirement.'"-'  A  higher  threshold 
amount  would  result  in  significantly 
fewer  filers  having  even  one  security 
holder  who  could  meet  the  required 
threshold.  For  example,  using  an 
ownership  threshold  of  10%  would 
reduce  the  number  of  companies  where 
a  single  security  holder  could  make  a 
nomination  to  13%  of  the  companies. 
Further,  only  18%  of  filers  have  two  or 
more  security  holders  that  have  held  at 
least  5%  of  the  shares  f(jr  the 
appropriate  psriod.  This  data  suggest 
that  security  holders  may  have 
significant  difficulty  in  aggregating  their 
shares  to  meet  a  10%  ownership 
threshold. 

b.  Questions 

E.l.  Are  the  proposed  thresholds  for 
use  of  the  proposed  procedure 
appropriate?  If  not.  should  there  be  any 
restrictions  regarding  which  security 
holder  nominees  for  director  would  be 
required  to  be  disclosed  in  the  company 
proxy  materials  under  the  proposed 
procedure?  If  so.  should  thos(> 
restrictions  be  consist(»nt  with  the 
ownership  requirements  of  Exchange 
Act  Rule  14a-8?  Should  those 
restrictions  be  more  extensive  than  the 
minimum  requirements  in  Exchange  Act 
Rule  14a-8? 

E.2.  Is  it  appropriate  to  include  a 
restriction  on  security  holder  eligibility 
that  is  based  on  percentage  of  sei:urities 
owned?  If  so,  is  the  more  than  5% 
standard  that  we  have  proposed 
appropriate?  Should  the  standard  be 
lower  {e.g..  2%,  3%.  or  4%)  or  higher 


'"•'  Based  on  analysis  of  the  Vickers  Form  13-F 
filings  database  for  2002.  Consistent  with  the  Form 
13-F  filings,  the  holdings  of  different  funds  within 
a  mutual  fund  family  have  l)een  combined  when 
considering  the  size  of  an  inslilution's  ownership 
position.  This  data  is  limited  to  U.S. -based 
companies  with  common  equity  trading  on  the 
NYSE,  AMEX.  or  Nasd.iq  i-i.irkets  as  of  December 
31,2002. 
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{e.g.  6%.  7%.  8%,  9%.  10%.  15%,  20%. 
or  25%)? 

E.3.  Should  there  be  a  restriction  on 
security  holder  eligibility  that  is  based 
on  the  length  of  time  securities  have 
been  held?  If  so.  is  two  years  the  proper 
standard?  Should  the  standard  be 
shorter  (e.g.,  1  year)  or  longer  [e.g..  3 
years.  4  years,  or  5  years)?  Should  the 
standard  be  measured  by  a  different  date 
(e.g.,  2  years  as  of  the  date  of  the 
meeting,  rather  than  the  date  of 
nomination)? 

E.4.  As  proposed,  a  nominating 
security  holder  would  be  required  to 
represent  its  intent  to  hold  the  securities 
until  the  date  of  the  election  of 
directors.  Is  it  appropriate  to  include 
such  a  requirement'!'  Would  it  be 
appropriate  to  require  the  security 
holder  to  intend  to  hold  the  securities 
beyond  the  (Section  of  directors  {e.g..  for 
six  months  after  the  election,  one  year 
after  the  election,  or  two  vears  after  the 
election)  and  to  so  represent? 

E.5.  Is  the  eligibility  requirement  that 
a  security  holder  or  security  holder 
group  must  file  an  E.xchange  Act 
Schedule  13G  appropriate?  Should  there 
be  a  different  mechanism  for  putting 
companies  and  other  security  holders 
on  notice  that  a  security  holder  or 
security  holder  group  has  ownership  nf 
more  than  5%  of  the  company's 
securities  and  intends  to  nominate  a 
securit\  holder?  Is  it  appropriate  to 
permit  the  filing  to  be  on  Exchange  Act 
Schedule  13G  rather  than  Exchange  Act 
Schedule  13D?  If  not.  why  not? 

E.6.  Should  the  procedure  include  a 
provision  that  would  deny  eligibility  for 
any  nominating  security  holder  or 
nominating  security  holder  group  that 
has  had  a  nominee  included  in  the 
company  materials  where  that  nominee 
did  not  receive  a  sufficient  number  of 
votes  [e.g..  5%,  15%,  25%,  or  35%) 
within  a  specified  period  of  time  in  the 
past?  If  there  should  be  such  an 
eligibility  standard,  how  long  should 
the  prohibition  last? 

E.7.  Should  security  holders  be 
allowed  to  aggregate  their  holdings  in 
order  to  meet  the  ownership  eligibility 
requirement  to  nominate  directors?  If  so, 
is  it  appropriate  to  require  that  all 
members  of  a  nominating  security 
holder  group  individually  meet  the 
minimum  holding  period?"  Is  it 
appropriate  to  require  that  all  members 
of  the  group  be  eligible  to  file  on 
E.xchange  Act  Schedule  13G' 

E.H.  As  proposed,  the  beneficial 
ownership  level  of  a  nominating 
security  holder  or  nominating  security 
holder  group  would  be  established  by 
the  Exchange  Act  Schedule  13C  filed  by 
that  security  holder  or  security  holder 
group,  for  companies  other  than  open- 


end  management  investment  companies 
("mutual  funds").  Is  the  filing  of  the 
Exchange  Act  Schedule  13G  sufficient 
evidence  of  ownership':'  If  n-it.  what 
additional  evidence  would  be 
appropriate?  Should  there  be  an 
additional  procedure  by  which  disputes 
regarding  ownership  levels  are 
resolved? 

6.  What  Are  the  Requirements  for  the 
Person  Whom  the  Eligible  Security 
Holder  or  Security  Holder  Group  May 
Nominate? 

a.  The  Nomination  Must  Be  Consistent 
With  Applicable  Law^  and  Regulation 

A  company  would  not  be  required  to 
include  a  security  holder  nominee  in  its 
proxy  materials  if  the  nominee's 
candidacy  or.  if  elected,  board 
membership,  would  violate: 

•  C'ontjolling  state  law; 

•  Federal  law:  or 

•  Rules  of  a  national  securities 
exchange  or  national  securities 
association  (other  than  rules  of  a 
national  securities  exchange  or  national 
securities  association  that  set  forth 
requirements  regarding  the 
independence  of  directors). ^''^ 

Because  compliance  with 
independence  standards  can  depend  on 
the  overall  make-up  of  a  board,  we  have 
excluded  independence  standards  from 
this  requirement  and  have,  instead, 
proposed  a  separate  requirement 
regarding  independence  standards. '"f* 
Pursuant  to  that  separate  requirement,  a 
nominating  security  holder  or 
nominating  security  holder  group  would 
be  required  to  represent  that  the 
nominee  meets  the  objective  criteria  for 
"independence"  in  any  applicable 
national  securities  exchange  or  national 
securities  association  rules.  For  this 
purpose,  the  nominee  would  be 


'"'•This  requirement  is  set  forth  in  proposed 
Kxchange  Act  Ruie  14a-n(a)(3)(i).  Pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(1).  the 
notice  to  the  company  by  the  nominating  security 
holder  or  nominating  security  holder  group  would 
be  required  to  include  a  representation  that  the 
nominee's  candidacy  or,  if  elected,  board 
membership,  would  not  violate  any  of  the  specified 
provisions. 

"*As  pmposed,  there  would  not  lie  a  separate 
standard  regarding  the  security  holder  nominee's 
compliance  with  the  applicable  independence 
requirements  of  a  national  securities  exchange  or 
national  securities  association.  Rather,  compliance 
with  these  exis-ting  independence  standards  would 
be  established  through  the  inclusion  in  the  notice 
to  the  company  by  the  nominating  security  holder 
or  nominating  security  holder  group  of  a 
representation  that  the  nominee  satisfies  the 
existing  standard.  This  representation  is  required  in 
proposed  Exchange  Act  Rule  14a-ll(c)(4).  In  the 
case  of  a  fund,  a  nominating  security  holder  or 
group  would  be  required  tojepresenl  that  its 
nominee  is  not  an  "interested  person"  of  the  fund 
as  defined  in  Section  2(a)(19)  of  the  Investment 
(xjmpany  Act.  [15  U.S.C.  80a-2(a)(19)|.  Sec  Section 
n.A.12..  below. 


required  to  meet  the  definition  of 
■  independence"  that  is  generally 
applicable  to  directors  of  the  company 
and  not  any  particular  definition  of 
independence  applicable  to  members  of 
the  audit  committee  of  the  company's 
board  of  directors.  To  the  extent  a  rule 
imposes  a  standard  regarding 
independence  that  requires  a  subjective 
determination  by  the  board  or  a  group 
or  committee  of  the  board  (for  example, 
requiring  that  the  board  of  directors  or 
any  group  or  committee  of  the  board  of 
directors  make  a  determination 
regarding  the  existence  of  factors 
material  to  a  determination  of  a 
nominee's  independence),  this  element 
of  an  independence  standard  would  not 
have  to  be  satisfied.'"" 

b.  Prohibited  Relationships  Between  the 
Nominee  and  the  Nominating  Security 
Holder  or  Group 

A  number  of  commenters  expressed 
concerns  regarding  the  disruptive  effect 
a  security  holder  nomination  procedure 
could  have  on  board  dynamics  and 
board  operation.  A  number  of  these 
comments  related  to  the  potential  for 
"special  interest"  or  "single  issue" 
directors  that  would  advance  the 
interests  of  the  nominating  security 
holder  over  the  interests  of  security 
holders  as  a  group.  While  we  recognize 
this  concern,  we  believe  that  the 
procedure  we  propose  todav  under 
Exchange  Act  Rule  14a-ll  should  afford 
a  security  holder  or  group  meeting  the 
proposed  standards  the  ability  to 
propose  a  candidate  for  director  that,  in 
the  nominating  security  holder's  view, 
is  more  qualified  than  those  put  forward 
by  a  nominating  committee,  board, 
management,  or  company.  We  therefore 
propose  that,  to  be  eligible  to  nominate 
a  candidate  under  the  proposal,  a 
nominating  security  holder  or 
nominating  security  holder  group  may 
not  have  specified  relationships  with 
the  nominee.  We  believe  that  the  proper 
procedures  for  nomination  and 
solicitation  of  proxies  for  a  candidate 
that  would  be  an  interested 
representative  of  a  security  holder, 
including  a  security  holder  meeting  the 
proposed  standards  under  Exchange  Act 
Rule  14a-ll,  are  those  that  otherwise 
exist  under  our  current  proxy  rules. 
Therefore,  as  proposed,  each  person  that 
is  a  security  holder  nominee  would  be 
required  to  meet  the  following  standards 
of  independence  from  the  security 
holder  or  each  member  of  the  security 
holder  group  that  has  nominated  such 
person: 


""  .See  the  Instruction  to  pro[>osed  Exchange  Act 
Rule  14a-ll(c)(4).  This  proposed  standard  is 
discus.sed  further  in  Section  I1.A.6.C..  below. 
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•  If  the  nominating  security  holder  or 
anv  member  of  the  nominating  security 
holder  group  is  a  natural  person,  the 
nominee  is  not  the  nominating  security 
holder,  a  member  of  the  nominating 
security  holder  group,  or  a  member  of 
the  immediate  family  of  the  nominating 
security  holder  or  any  member  of  the 
nominating  security  holder  group;  "•" 

•  If  the  nominating  security  holder  or 
anv  member  of  the  nominating  security 
holder  group  is  an  entity,  neither  the 
nominee  nor  any  immediate  family 
member  of  the  nominee  has  been  an 
employee  of  the  nominating  security 
holder  or  any  member  of  the  nominating 
security  holder  group  during  the  then- 
current  calendar  year  nor  during  the 
immediately  preceding  calendar  year; 

•  Neither  the  nominee  nor  any 
immediate  family  member  of  the 
nominee  has,  during  the  year  of  the 
nomination  or  the  immediately 
pre{:eding  calendar  year,  accepted 
directly  or  indirectly  any  consulting, 
advisory,  or  other  compensatory  fee 
from  the  nominating  security  holder  or 
anv  member  of  the  group  of  nominating 
security  holders  or  any  affiliate  of  any 
such  holder  or  member,  provided  that 
compensatory  fees  would  not  include 
the  receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  ser\'ice  with  such  holder  or  any 
such  member  (provided  that  such 
compensation  is  not  contingent  in  any 
way  on  continued  service); 

•  The  nominee  is  not  an  executive 
officer,  director  (or  person  fulfilling 
similar  functions)  of  the  nominating 
security  holder  or  any  member  of  the 
nominating  security  holder  group,  or  of 
an  affiliate  of  the  nominating  security 
holder  or  any  such  member  of  the 
nominating  securit\'  holder  group;  and 

•  The  nominee  does  not  control  the 
nominating  security  holder  or  any 
member  f)f  the  nominating  security 
holder  group  (or  in  the  case  of  a  holder 
or  member  that  is  a  fund,  an  interested 
person  of  such  holder  or  any  such 
member  as  defined  in  Section  2(a)(19)  of 
the  Investment  Company  Act). 

c.  Relationships  Between  the  Nominee, 
the  Nominating  Security  Holder  or 
Group,  and  the  Company 

A  number  of  commenters  expressed 
concerns  regarding  the  effect  of  a 
nomination  nn^cedure  on  a  company's 
compliance  with  requirements  that 
certain  of  its  directors  be 
"independent."  Other  commenters 


addressed  the  potential  use  of  the 
process  by  nominating  security  holders 
that  were  acting  merely  as  a  surrogate 
for  the  company.  To  balance  the  benefits 
of  a  security  holder  nomination 
procedure  against  these  concerns,  we 
propose  that  the  nominating  security 
holder  or  nominating  security  holder 
group  be  required  to  include  a 
representation  regarding  relationships 
between  the  nominee  and  the  company 
and  between  the  nominating  security 
holder  or  nominating  security  holder 
group  and  the  company.'"''  Specifically, 
as  proposed,  each  nominating  security 
holder  or  each  member  of  the  group  of 
nominating  security  holders  would  be 
required  to  represent  to  the  company 
that: 

•  The  nominee  submitted  under  the 
proposed  rule  by  that  nominating 
security  holder  or  group  of  nominating 
security  holders  satisfies  the  applicable 
standards  of  a  national  securities 
exchange  or  national  securities 
association  iegarding  director 
independence,  if  any,  except  that,  where 
a  rule  imposes  a  standard  regarding 
independence  that  requires  a  subjective 
<letermination  by  the  board  or  a  group 
or  committee  of  the  board  (for  example, 
requiring  that  the  board  of  directors  or 
any  group  or  committee  of  the  board  of 
directors  make  a  determination 
regarding  the  existence  of  factors 
material  to  a  determination  of  a 
nominee's  independence),  this  element 
of  an  independence  standard  would  not 
have  to  be  satisfied;i"^  and 


""■  For  these  purposes,  "immediate  family" 
would  b(>  defined  in  a  manner  that  is  consistent 
with  the  dcfmition  of  "family  member"  that 
requires  disclosure  under  Item  401(d)  of  Regulation 
S-K|17CFR22840Ud)|. 


""■Thi-s  repr^entation  would  be  required  in  the 
nominating  seciirity  holder's  notice  to  the  company, 
pursuant  to  proposed  Exchange  Act  Rule  14a- 
1 1(c)(5).  Instruction  1  to  proposed  Exchange  Act 
Rule  14a-ll(dBclarifies  that  any  nominee  about 
which  the  nominating  security  holder  is  not  able  to 
make  this  repr^entation  shall  not  be  counted  in 
calculating  thejnumber  of  security  holder  nominees 
for  purposes  oBproposed  Exchange  Act  Rule  14a- 
11(d).  I 

""For  example,  the  NYSE  proposed  listing 
standards  incli)de  both  subjective  and  objective 
components  injdefining  an  "independent  director." 
Section  303A(i)(a)  provides  that  no  director  will 
qualify  as  "int^pendent"'  unless  the  board  of 
directors  "affirtnatively  determines  that  the  director 
has  no  material  relationship  with  the  listed 
company  (either  directly  or  as  a  partner, 
shareholder  orlofficer  of  an  organization  that  has  a 
relationship  wjth  the  company)."  Section 
303A(2)(b)  prolides  that  "a  director  who  receives, 
or  whose  immidiale  family  member  receives,  more 
than  SIOO.OOO  per  year  in  direct  compensation  from 
the  listed  company,  other  than  director  and 
committee  fee^  and  pension  or  other  forms  of 
deferred  compensation  for  prior  service  (provided 
such  compensition  is  not  contingent  in  any  way  on 
continued  service),  is  presumed  not  to  be 
independent  uiitil  five  years  after  he  or  she  ceases 
to  receive  mor*  than  $100,000  per  year  in  such 
compensation,""  See  Release  No.  34—47672  (April 
1 1 .  2003).  In  tie  case  of  a  fund,  a  nominating 
security  holder  or  group  would  be  required  to 
represent  thai  Its  nominee  is  not  an  "interested 
person"  of  the^fund  as  defined  in  Section  2(a)(}9) 


•  Neither  the  nominee  nor  the 
nominating  security  holder  (or  any 
member  of  the  nominating  security 
holder  group,  if  applicable)  has  a  direct 
or  indirect  agreement  with  the  c:ompany 
regarding  the  nomination  of  the 
nominee. 

Commenters  have  expressed  concern 
that  the  use  of  the  proposed  security 
holder  nomination  procedure,  by  itself, 
may  be  deemed  to  establish  a 
relationship  between  the  nominating 
security  holder  or  nominating  security 
holder  group  and  the  company  that 
would  result  in  that  holder  or  group 
being  deemed  an  "affiliate  "  of  the 
company  for  purposes  of  the  federal 
securities  laws.  It  is  our  view  that  the 
mere  use  of  the  proposed  procedure 
should  not  have  such  an  effect. 
Accordingly,  proposed  Exchange  Act 
Rule  14a-ll(a)  would  include  an 
instruction  making  clear  that  a 
nominating  security  holder  will  not  be 
deemed  an  "affiliate"  of  the  company 
under  the  Securities  Act  of  1933  '"or 
the  Exchange  Act  solely  as  a  result  of 
nominating  a  director  or  soliciting  for 
the  election  of  such  a  director  nominee 
or  against  a  company  nominee  pursuant 
to  the  security  holder  nomination 
procedure."-  In  addition,  where  a 
security  holder  nominee  is  elected,  and 
the  nominating  security  holder  or 
nominating  security  holder  group  does 
not  have  an  agreement  or  relationship 
with  that  director,  otherwise  than 
relating  to  the  nomination,  the 
nominating  security  holder  or 
nominating  security  holder  group  would 
not  be  deemed  an  affiliate  solely  by 
virtue  of  having  nominated  that  director 
under  the  proposed  rules. 

d.  Questions 

F.l.  Should  there  be  any  other  or 
additional  limitations  regarding 
nominee  eligibility?  Would  any  such 
limitations  undercut  the  stated  purposes 
of  the  proposed  process?  Are  any  such 
limitations  necessary?  If  so.  why? 

F.2.  Is  it  appropriate  to  use 
compliance  with  state  law.  federal  law, 
and  listing  standards  as  a  condition  for 
eligibility? 

F.3.  Should  there  be  requirements 
regarding  independence  from  the 


of  the  Investment  Coinp.iiiv  At  I.  See  Section 
I1.A.12.,  below. 

'"15  USC77aefseq. 

"-This  safe  harbor  is  set  forth  in  Instruction  3 
to  proposed  Exchange  Act  Rule  14a-ll(a).  The  safe 
harbor  is  intended  to  operate  such  that  the 
determination  of  whether  a  holder  or  group  is  an 
"affiliate"  of  the  company  would  continue  to  be 
made  based  upon  all  of  the  facts  and  circumstances 
regarding  the  relationship  of  the  holder  or  group  to 
the  company,  other  than  sue  h  holder's  or  group's 
activities  under  the  proposed  security  holder 
nomination  procedure. 
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company?  Should  the  fact  that  the 
nominee  is  being  nominated  bv  a 
security  holder  or  security  holder  group, 
combined  with  the  absence  of  any  direct 
or  indirect  agreement  with  the 
company,  be  a  sufficient  independence 
requirement? 

F.4.  How  should  any  independence 
standards  be  applied?  Should  the 
nominee  and  the  nominating  security 
holder  or  nominatmg  security  holder 
group  haye  the  full  burden  of 
determining  the  effect  of  the  nominee's 
election  on  the  company's  compliance 
with  any  independence  requirements, 
eyen  though  those  consequences  may 
depend  on  the  outcome  of  any  election 
and  may  relate  to  the  outcome  of  the 
election  with  regard  to  nominees  other 
than  security  holder  nominees' 

F.5.  Are  the  proposed  standards  with 
regard  to  independence  appropriate?  If 
not.  what  standards  would  be 
appropriate'.''  If  these  limitations 
generally  are  appropriate,  are  there 
instances  where  they  should  not  apply' 

F.6.  Where  a  company  is  subject  to  an 
independence  standard  of  a  national 
securities  exchange  or  national 
securities  association  that  includes  a 
subjective  component  (e.g..  subjective 
determinations  bv  a  board  of  directors 
or  a  group  or  committee  of  the  board  of 
directors),  should  the  security  holder 
nominee  be  subject  to  those  same 
requirements  as  a  condition  to 
nomination? 

F.7.  As  proposed,  a  nominating 
security  holder  or  nominating  securitv 
holder  group  WTiuld  be  required  to 
represent  that  the  security  holder 
nominee  satisfies  applicable  standards 
of  a  national  securities  exchange  or 
national  securities  association  regarding 
director  independence,  except  where  a 
rule  imposes  a  standard  regarding 
independence  that  requires  a  subjective 
d(>termination  by  the  board  or  a  group 
or  committee  of  the  board.  What 
independence  requirements  should  be 
used  if  the  company  is  listed  on  more 
than  one  market  with  such 
independence  requirements?  Should  the 
nominating  security  holder  or 
nominating  security  holder  group  have 
the  discretion  to  choose  the  applicable 
standards:'  Should  the  company  have 
discretion  to  choose  the  applicable 
standards?  Should  all  the  standards  of 
all  markets  on  which  shares  are  traded 
apply?  Should  the  more  stringent 
standards  apply? 

F.8.  Shou.d  there  be  requirements 
regarding  independence  of  the  nominee 
from  the  nominating  security  holder, 
nominating  security  holder  group,  or  the 
company?  If  so,  are  the  proposed 
limitations  appropriate?  What  other  or 
additional  limitations  would  be 


appropriate?  If  these  limitations 
generally  are  appropriate,  are  there 
instances  where  they  should  not  apply? 

F.9.  Should  there  be  any  standards 
regarding  separateness  of  the  nominee 
and  the  nominating  security  holder  or 
nominating  security  holder  group? 
Would  such  a  limitation  unnecessarily 
restrict  access  by  security  holders  to  the 
proxy  process?  If  such  standards  are 
appropriate,  are  the  proposed  standards 
the  proper  standards?  Should  other 
standards  be  included;"  Should  any  of 
the  proposed  standards  be  eliminated? 

F.IO.  Should  there  be  a  prohibition,  as 
is  proposed,  on  any  affiliation  between 
nominees  and  nominating  security 
holders  or  nominating  security  holder 
groups?  If  so,  are  the  proposed  rules 
appropriate?  For  example,  we  have 
proposed  a  definition  of  "immediate 
family"  that  is  consistent  with  the 
existing  disclosure  requirement  under 
Item  401(d)  of  Regulation  S-K.  Is  this  the 
appropriate  definition  for  purposes  of 
addressing  relationships  between  the 
nominee  and  the  nominating  security 
holder  or  nominating  security  holder 
group?  If  not,  what  definition  would  be 
more  appropriate? 

F.ll.  Should  there  be  exceptions  to 
the  prohibition  on  any  affiliation 
between  nominees  and  nominating 
security  holders  or  nominating  security 
holder  groups?  If  so,  what  exceptions 
would  be  appropriate? 

F.12.  Is  the  two-year  prohibition  on 
payments  from  nominating  security 
holders  to  nominees  appropriate? 
Should  it  be  longer  (e.g.,  3  vears.  4 
years,  or  5  years)  or  shorter  (e.g.,  1 
year)?  Should  there  be  exceptions  to  this 
prohibition?  If  so.  what  exceptions 
would  be  appropriate? 

F.13.  Is  the  prohibition  on  direct  or 
indirect  agreements  between  companies 
and  nominating  security  holders 
appropriate?  Would  such  a  prohibition 
inhibit  desirable  negotiations  between 
security  holders  and  boards  or 
nominating  committees  regarding 
nominees  for  directors?  Should  the 
prohibition  provide  an  exception  to 
permit  such  negotiations?  If  so,  what 
should  the  relevant  limitations  be? 
F.14.  Should  there  be  a  nominee 
eligibility  criterion  that  would  exclude 
an  otherwise  eligible  nominee  or 
nominating  security  holder  or 
nominating  security  holder  group  where 
that  nominee  (or  a  nominee  of  that 
security  holder  or  security  holder  group) 
has  been  included  in  the  company's 
proxy  materials  as  a  candidate  for 
election  as  director  but  received  a 
minimal  percentage  of  the  vote?  If  so. 
what  would  be  the  appropriate  standard- 
(e.g.,  5%,  15%,  25%,  or  35%)? 


F.15.  As  proposed,  the  rule  includes 
a  safe  harbor  providing  that  nominating 
security  holders  will  not  be  deemed 
"affiliates"  solely  as  a  result  of  using  the 
security  holder  nomination  procedure. 
This  safe  harbor  would  apply  not  only 
to  the  nomination  of  a  candidate,  but 
also  where  that  candidate  is  elected, 
provided  that  the  nominating  security 
holder  or  nominating  securitv  holder 
group  does  not  have  an  agreement  or 
relationship  with  that  director  otherwise 
than  relating  to  the  nomination.  Is  it 
^appropriate  to  provide  such  a  safe 
harbor  for  security  holder  nominations? 
Should  the  safe  harbor  continue  to 
apply  where  the  nominee  is  elected? 

7.  How  Many  Security  Holder  Nominees 
Must  the  Company  Include  in  Its  Proxy 
Materials? 

a.  Proposed  Limitation 

We  do  not  intend  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-ll  to  be 
available  for  any  security  holder  or 
security  holder  group  that  is  seeking 
control  of  a  company.  The  existing 
procedures  regarding  contested 
elections  of  directors  are  intended  to 
continue  to  fulfill  that  purpose.' i'  The 
elements  of  this  aspect  of  tiie  proposal 
insofar  as  they  relate  to  eligibility  to  use 
Exchange  Act  Schedule  13G  are ' 
discussed  below. 

As  proposed,  a  company  would  be 
required  to  include  one  security  holder 
nominee  if  the  total  number  of  members 
of  the  board  of  directors  is  eight  or 
fewer,  two  security  holder  nominees  if 
the  number  of  members  of  the  board  of 
directors  is  greater  than  eight  and  less 
than  20  and  three  security  holder 
nominees  if  the  number  of  members  of 
the  board  of  directors  is  20  or  more.  The 
proposal  would  have  a  separate 
standard  for  companies  with  classified 
or  "staggered  "  boards  of  directors 
Where  a  company  has  a  director  (or 
directors)  currently  serving  on  its  board 
of  directors  who  was  elected  as  a 
security  holder  nominee,  and  the  term 
of  that  director  extends  past  the  date  of 
the  meeting  of  security  holders  for 
which  the  company  is  soliciting  proxies, 
the  company  would  not  be  required  to 
include  on  its  proxy  card  more  security 
holder  nominees  than  could  result  in 
the  total  number  of  directors  ser\'ing  on 
the  board  that  were  elected  as  securitv 
holder  nominees  being  greater  than  one 
if  the  total  number  of  members  of  the 
board  of  directors  is  eight  or  fewer,  two 
if  the  number  of  members  of  the  board 
of  directors  is  greater  than  eight  and  less 
than  20  and  three  if  the  number  of 


S^e.  e.g..  Exchange  Act  Rule  14a-12(c). 
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members  of  the  board  of  directors  is  20 
or  more.i''* 

The  proposed  security  holder 
nomination  procedure  would  address 
situations  where  more  than  one  security 
holder  or  group  of  security  holders 
would  be  eligible  to  nominate  a  person 
or  persons  to  a  company's  board  of 
directors  pursuant  to  the  proposed  rule. 
In  those  situations,  the  company  would 
be  required  to  include  in  its  proxy 
statement  and  form  of  proxy  the 
nominee  or  nominees  of  the  security 
holder  or  security  holder  group  with  the 
largest  beneficial  ownership  (as  reported 
on  Exchange  Act  Schedule  13G)  at  the 
time  of  the  delivery  of  the  nominating 
security  holder's  notice  of  intent  to 
nominate  a  director  pursuant  to  the  rule, 
up  to  and  including  the  total  number 
required  to  be  included  by  the 
company.""'  We  believe  this  method  of 
determining  which  security  holder  or 
security  holder  group's  nominees  are 
included  in  the  company's  proxy 
materials  is  appropriate,  as  it  relates 
directly  to  the  level  of  interest  in  the 
company  of  the  nominating  security 
holder  or  the  nominating  security 
holder  group, 

b.  Questions  ' 

G.l.  Is  it  appropriate  to  include  such 
a  limitation  on  the  number  of  security 
holder  nominees?  If  not,  how  would  the 
proposed  rules  be  consistent  with  our 
intention  not  to  allow  the  proposed 
procedure  to  become  a  vehicle  for 
changes  in  control? 

G.2.  If  there  should  be  a  limitation,  is 
the  proposed  limitation  appropriate? 
Should  the  number  of  security  holder 
nominees  be  higher  or  lower?  Should 
the  limitation  instead  be  based  on  the 
total  percentage  of  the  board  that  the 
security  holder  nominees  would 
comprise?  Should  the  limitation  be  the 
greater  or  lesser  of  the  number  or  a 
specified  percentage,  rather  than  a  set 
number,  as  proposed?  Is  it  appropriate 
to  permit  more  than  one  security  holder 
nominee  regardless  of  the  size  of  the 
company's  board  of  directors' 

G.3.  Should  the  number  increase 
during  the  second  year  of  the  proposed 
procedure?  Should  the  number  decrease 
during  the  second  year  of  the  proposed 
procedure? 

G.4.  The  proposal  contemplates  taking 
into  account  incumbent  directors  in  the 


case  of  classified  or  "staggered"  boards 
for  purposes  of  determining  the 
maximum  number  of  security  holder 
nominees.  Is  that  appropriate?  Should 
there  be  a  different  procedure  to  account 
for  such  incumbent  directors?  Also  with 
regard  to  staggered  boards,  should  the 
procedure  address  situations  in  which, 
due  to  a  staggered  board,  fewer  director 
positions  are  up  for  election  than  the 
maximum  permitted  number  of  security 
holder  nominees?  If  so,  how? 

G.5.  We  have  proposed  a  limitation 
that  permits  the  security  holder  or 
security  holder  group  with  the  largest 
beneficial  ownership  to  include  its 
nominee(s)  where  there  is  more  than 
one  eligible  nominating  security  holder 
or  nominating  security  holder  group.  Is 
this  proposed  procedure  appropriate?  If 
not,  should  there  be  different  criteria  for 
selecting  the  security  holder  nominees 
(e.g..  length  of  security  ownership,  date 
of  the  nomination,  random  drawing, 
allocation  among  eligible  nominating 
security  holders  or  security  holder 
groups,  etc.]l  Rather  than  using  criteria 
such  as  that  proposed,  should  the 
company's  nominating  committee  have 
the  ability  to  select  among  eligible 
nominating  security  holders  or  security 
holder  groups? 

G.6.  Rather  than  a  limitation  on  the 
maximum  number  of  security  holder 
nominees,  should  there  be  only  a 
limitation  on  the  number  of  security 
holder  nominees  that  may  be  elected? 

8.  What  Notice  Must  the  Nominating 
Security  Holder  or  Nominating  Security 
Holder  Group  Provide  to  the  Company 
and  File  With  the  Commission? 

a.  Notice  to  the  Company 

To  have  a  nominee  included  in  the 
company's  proxy  statement  and  form  of 
proxy,  we  propose  that  the  nominating 
security  holder  or  nominating  security 
holder  group  be  required  to  provide 
notice  to  the  company  of  its  intent  to 
require  that  the  company  include  that 
security  holder's  nominee  on  the 
company's  proxy  card  no  later  than  80 
days  before  the  date  that  the  company 
mails  its  proxy  materials  for  the  aimual 
meeting."^  This  notice  would  be 
required  to  include: 


'"  Based  on  a  sample  of  1,439  public  companies 
provided  bv  IRRC  to  our  Office  of  Economic 
.^nalvsis.  in  2002.  the  median  board  size  was  9. 
with  boards  ranging  in  size  from  4  to  24  members. 
Approximatelv  42%  of  the  boards  in  the  sample 
had  8  or  fewer  directors,  approximately  58%  had 
between  9  and  19  directors,  and  less  than  1%  had 
20  or  more  directors. 

"^This  requirement  is  set  forth  in  proposed 
Exchange  Act  Rule  14a-ll(d)l3). 


•  A  representation  that  the 
nominating  security  holder  is  eligible  to 
submit  a  nominee  under  the  security 
holder  nomination  procedure;  "^ 

•  A  statement  that,  to  the  knowledge 
of  the  nominating  security  holder  or 
group,  the  candidate's  nomination  or 
service  on  the  board,  if  elected,  would 
not  violate  controlling  state  law,  federal 
law,  or  listing  standards  (other  than  a 
standcud  relating  to  independence);  "^ 

•  A  representation  that  the  nominee 
meets  the  objective  criteria  for 
independence  from  the  company  that 
are  set  forth  in  applicable  rules  of  a 
national  securities  exchange  or  national 
securities  association; "'' 

•  Representations  regarding  the 
absence  of  a  prohibited  relationship 
between  the  nominee  and  the 
nominating  security  holder  or 
nominating  security  holder  group;  ^^o 

•  A  representation  that  neither  the 
nominee  nor  the  nominating  security 
holder  (or  any  member  of  the 
nominating  security  holder  group,  if 
applicable)  has  a  direct  or  indirect 
agreement  with  the  company  regarding 
the  nomination  of  the  nominee;  ^^^ 

•  A  copy  of  the  nominating  security 
holder's  or  nominating  security  holder 
group's  filed  Exchange  Act  Schedule 
13G  indicating  ownership  of  more  than 
5%  of  the  appropriate  class  of  the 
company's  securities;  '^^ 


'"■  As  is  currently  required  in  Exchange  Act  Rule 
14a-8.  this  date  would  be  calculated  by 
determining  the  release  date  disclosed  in  the 
previous  vear's  proxy  statement,  increasing  the  year 
by  one,  and  counting  back  the  required  number  of 
calendar  days.  If  the  company  did  not  hold  an 
annual  meeting  during  the  prior  year,  or  if  the  date 
of  the  meeting  has  changed  more  than  30  days  from 
the  prior  year,  then  the  nominating  security  holder 
would  be  required  to  provide  notice  a  reasonable 
time  before  the  company  mails  its  proxy  materials 
for  the  current  year,  as  specified  by  the  company 
in  an  Exchange  Act  Form  8-K  filed  pursuant  to 
proposed  Item  13. 


"'The  eligibility  standards  for  nominating 
security  holders  are  set  forth  in  proposed  Exchange 
Act  Rule  14a-ll(bl  This  representation  would  be 
included  in  the  nominating  security  holder's  notice 
pursuant  to  proposed  Exchange  Act  Rule  14a- 

n(c)(2). 

'i«Proposed  Exchange  Act  Rule  14a-n(a)(3)(i) 
requires  that  the  nomination  not  violate  these 
standards.  This  representation  would  be  included 
in  the  nominating  security  holder's  notice  pursuant 
to  proposed  Exchange  Act  Rule  14a-ll(c)(l) 

"''This  representation  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll(c)(4l   In  the 
case  of  a  fund,  a  nominating  security  holder  or 
group  would  be  required  to  represent  that  its 
nominee  is  not  an  'interested  person  "  of  the  fund 
as  defined  in  Section  2(a)(19)  of  the  Investment 
Company  Act.  See  Section  II. A. 12..  below. 

'^"This  representation  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  i (c)(3). 

'2'  This  representation  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(5) 

■"Proposed  Exchange  Act  Rule  14a-l  1(b)(4) 
would  require  that  the  nominating  security  holder 
or  nominating  security  holder  group  to  have  filed 
this  Exchange  Act  Schedule  13G.  A  copy  of  this 
Exchange  Act  Schedule  13G  would  be  included  in 
the  nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(6).  This 
requirement  would  not  apply  in  the  case  of  a 
company  that  is  a  mutual  fund  because  security 
holders  of  mutual  funds  are  not  required  to  file 
Exchange  Act  Schedule  1 3G.  See  Exchange  Act 
Rules  13d-l(a)  and  (i).  A  nominating  security 
holder  or  group  for  a  mutual  fund  would  be 
required  to  file  information  reporting  the  security 
holder  or  group's  beneficial  ownership  as  part  of 
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•  A  representation  that  the 
nominating  security  holder  or  each 
member  of  the  nominating  security 
holder  group  was  eligible  to  report  its 
security  ownership  on  Exchange  Act 
Schedule  13G  in  reliance  on  Exchange 
Act  Rule  13d-l(b)  or(c):'^* 

•  A  representation  that  more  than  5% 
of  the  appropriate  class  of  the 
company's  securities,  as  reflected  in  the 
Exchange  Act  Schedule  13G  of  the 
nominating  security  holder  or 
nominating  security  holder  group,  have 
been  held  continuously  for  at  least  two 
years  and  that  the  nominating  security 
holder  or  nominating  security  holder 
group  intends  to  continue  to  own  those 
securities  through  the  date  of  the  subject 
election  of  directors;  '--• 

•  A  statement  from  the  nominee  that 
the  nominee  consents  to  be  named  in 
the  company's  proxy  statement  and  to 
serve  on  the  board  if  elected,  for 
inclusion  in  the  company's  proxy 
statement:  '^"^ 

•  Disclosure  about  the  nominee 
complying  with  the  requirements  of 
Item  7(a),  (b)  and  (c)  and.  for  investment 
companies.  Item  22(b)  of  Exchange  Act 
Schedule  14A.  for  inclusion  in  the 
company  s  proxy  statement;  '-*^ 


the  security  holder's  notice  to  the  fund  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll(c)(ll).  See 
Section  II. A. 12..  below. 

'23  Proposed  Exchange  Act  Rule  14a-l  1(b)(3) 
requires  that  the  nominating  security  holder  or 
nominating  security  holder  group  satisfy  this 
standard.  This  representation  would  be  included  in 
the  nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll(c}(2).  This 
requirement  would  not  apply  in  the  case  of  a 
company  that  is  a  mutual  fund  because  security 
holders  of  mutual  funds  are  not  required  to  file 
Exchange  Act  Schedule  13G.  See  Exchange  Act 
Rules  13d-l(a)  and  (i);  Section  II.A.t2..  below. 

12-1  Proposed  Exchange  Act  Rules  14a-1 1(b)(1) 
and  14a-l  1(b)(2)  require  that  the  nominating 
security  holder  meet  these  standards.  This 
representation  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(2).  For 
companies  that  are  mutual  funds,  this 
representation  is  modified  to  reflect  the  fact  that 
security  holders  of  mutual  funds  are  not  required 
to  file  Exchange  Act  Schedule  13G.  See  Exchange 
Act  Rules  13d-l(a)  and  (i);  Section  II. A. 12.,  below. 

'2^  This  statement  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll(c)(7). 

'2** This  information  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(8).  This 
information  would  identify  the  nominee,  describe 
certain  legal  proceedings,  if  any,  related  to  the 
nominee,  and  describe  certain  of  the  nominee's 
transactions  and  relationships  with  the  company. 
See  paragraphs  (a),  (b),  and  (c)  of  Item  7  of 
Exchange  Act  Schedule  14 A.  With  respect  to  a 
nominee  for  director  of  a  fund,  the  disclosure 
would  include  certain  basic  information  about  the 
nominee  and  any  arrangement  or  understanding 
between  the  nominee  and  any  other  person 
pursuant  to  which  he  was  selected  as  a  nominee: 
information  about  the  positions,  interests,  and 
transactions  and  relationships  of  the  nominee  and 
his  immediate  family  members  with  the  fund  and 


•  Any  of  the  following  information 
with  regard  to  each  nominating  security 
holder  or  member  of  a  nominating 
security  holder  group  that  is  not 
included  in  the  Exchange  Act  Schedule 
13G.  for  inclusion  in  the  company's 
proxy  statement: '2~ 

— Name  and  business  address; 

— Present  principal  occupation  or 
employment  and  the  name,  principal 
business  and  address  of  any 
corporation  or  other  organization  in 
which  such  employment  is  carried  on; 

— The  amount  of  each  class  of  securities 
of  the  company  that  the  individual 
owns  beneficially,  directly  or 
indirectly,  determined  in  accordance 
with  Exchange  Act  Rule  13d-3:  '^" 

—Whether  or  not.  during  the  past  ten 
years,  the  individual  has  been 
convicted  in  a  criminal  proceeding 
(excluding  traffic  violations  or  similar 
misdemeanors)  and,  if  so,  the  dates, 
the  nature  of  the  conviction,  the  name 
or  other  disposition  of  the  case;  and 
whether  the  individual  has  been 
involved  in  any  other  legal 
proceeding  during  the  past  five  years, 
as  specified  in  Item  401(fl  of 
Regulation  S-K:i29and 

•  The  methods  by  which  the 
nominating  security  holder  or 
nominating  security  holder  group  may 
solicit  security-  holders,  including  any 
Web  site  address  on  which  the 
nominating  security  holder  or 
nominating  security  holder  group  may 
publish  soliciting  materials.' *" 

b.  Filing  With  the  Commission 

The  nominating  security  holder  or  the 
nominating  security  holder  group  would 
be  required  to  file  the  notice  described 
in  the  preceding  section,  excluding  the 


persons  related  to  the  fund;  information  about  the 
amount  of  equity  securities  of  funds  in  a  fund 
complex  owned  by  the  nominee;  and  information 
describing  certain  legal  proceedings  related  to  the 
nominee,  including  legal  proceedings  in  which  the 
nominee  is  a  party  adverse  to.  or  has  a  material 
interest  adverse  to.  the  fund  or  any  of  its  affiliated 
persons.  See  paragraph  (b)  of  It«m  22  of  Exchange 
Act  Schedule  14A. 

'^'This  information  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(9).  Where 
the  nominating  security  holder  is  an  entity  rather 
than  an  individual,  the  required  disclosure  would 
be  provided  with  regard  to  the  control  persons  of 
the  entity.  For  example,  if  the  nominating  security 
holder  is  a  corporation,  the  information  called  for 
in  Exchange  Act  Rule  14a-l  1(c)(9)  must  be  given 
with  respect  to  eacfe  executive  officer  and  director 
of  the  corporation,  each  person  controlling  the 
corporation,  and  each  executive  officer  and  director 
of  any  corporation  or  other  person  ultimately  in 
control  of  the  corporation.  See  the  Instruction  to 
proposed  Exchange  Act  Rule  14a-l  1(c)(9). 

"»  17  CFR  240.1 3d-3. 

'"1 7  CFR  229.401(f). 

'^"This  information  would  be  included  in  the 
nominating  security  holder's  notice  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll(c)(10). 


already-filed  Exchange  Act  Schedule 
13G.  with  the  Commission.  This  notice 
would  be  viewed  as  soliciting  material 
of  the  nominating  security  holder  or 
nominating  security  holder  group,  in 
that  much  of  the  information  included 
in  the  notice  would  ultimately  be 
disseminated  to  security  holders  in  the 
company's  proxy  statement. 
Accordingly,  the  notice  as  filed  with  the 
Commission  would  be  subject  to  the 
provisions  of  Exchange  Act  Rule  14a-9. 
We  contemplate  that  this  solicitation 
would  be  made  in  accordance  with  the 
exemption  set  out  in  proposed  Exchange 
Act  Rule  14a-ll{f)(2).  The  notice  would 
be  filed  with  the  Commission  in  the 
following  manner: ' " 

•  The  filing  would  include  a  cover 
page  in  the  form  set  forth  in  Exchange 
Act  Schedule  14A,  as  proposed  to  be 
amended,  with  the  appropriate  box  on 
the  cover  page  marked: 

•  The  filing  would  be  made  under  the 
subject  company's  Exchange  Act  file 
number;  ^^^  and 

•  The  nominating  security  holder  or 
nominating  security  holder  group  would 
be  required  to  make  the  filing  no  later 
than  two  business  days  after  providing 
the  notice  to  the  company. 

c.  Questions 

H.l.  Are  the  proposed  content 
requirements  of  the  notice  appropriate? 
Are  there  matters  included  in  the  notice 
that  should  be  eliminated?  Are  there 
additional  matters  that  should  be 
included?  For  example,  is  there 
additional  information  that  should  be 
included  with  regard  to  the  nominating 
security  holder  or  nominating  security 
holder  group  (e.g.,  disclosure  similai  to 
that  required  from  participants  in 
solicitations  in  opposition  with  regard 
to  contracts,  arrangements  or 
understandings  relating  to  the 
company's  securities),  or  with  regard  to 
the  security  holder  nominee? 

H.2.  Are  the  required  representations 
appropriate?  Should  there  be  additional 
representations?  Should  any  of  the 
proposed  representations  be  eliminated? 

H.3.  Is  it  appropriate  to  require  that 
the  notice  (other  than  the  copy  of  the 
Exchange  Act  Schedule  13G  included  in 
that  notice)  be  filed  with  the 
Commission?  Should  additional  or 
lesser  information  be  filed  with  the 
Commission  and  be  made  publicly 
available?  Is  the  proposed  filing 
requirement  appropriate?  For  example. 
should  the  notice  be  filed  as  an  exhibit 


'■"  The  requirement  to  file  this  information  with 
the  Commission  is  set  forth  in  proposed  Excharige 
Act  Rule  14a-6(q). 

'3-  For  a  fund,  the  filing  would  be  made  under 
the  subject  company's  Investment  Company  Act  file 
number.  See  Section  II. A. 12..  below. 
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to  an  amendment  to  the  nominating 
security  holder  or  nominating  security 
holder  group's  Exchange  Act  Schedule 
1 3G ' 

H  4.  When  should  the  notice  be 
required  to  be  filed  with  the 
Commission?  Should  it  be  required  to 
be  filed  at  the  time  it  is  provided  to  the 
company?  Should  it  be  required  to  be 
filed  within  a  specified  period  of  time. 
such  as  two  business  davs,  after  it  is 
provided  to  the  company,  as  is 
jiroposed?  Should  the  information  in 
the  nntic  e  that  is  included  in  the 
( Dinpanv's  proxv  statement  instead  be 
filed  on  or  about  the  date  that  the 
t:ompany  releases  its  proxy  statement  to 
security  holders? 

H.5  What  shimld  be  the  consequence 
to  the  nominating  security  holder  or 
nominating  security  holder  group  of 
submitting  the  notice  to  the  company 
.iftcr  the  (it'adline?  Should  such  a  late 
<utimission  render  the  nominating 
■>.'(  uritv  holder  or  nominating  security 
holder  group  ineligible  to  use  the 
nomination  procedure,  as  is  currently 
pro[)OM'd  under  the  rule?  What  should 
he  thi!  consequence  to  the  nominating 
security  holder  or  nominating  security 
holdfM-  group  of  filing  the  notice  with 
the  ( .ommission  late?  Should  such  late 
filing  be  viewed  exclusively-as  a 
violation  of  Exchange  Act  Rule  14a-6  or 
should  it  affecfeligibility  to  use  the 
nomination  procedure?  Should  the 
failure  of  a  nominating  security  holder 
or  nominating  security  holder  group  to 
file  the  notice  with  the  Commission  be 
viewed  exclusively  as  a  violation  of 
Exchange  Act  Rule  14a-6  or  should  it 
affect  eligibility  to  use  the  nomination 
procedure? 

H.6  The  proposed  notice 
requirements  address  both  regularly 
scheduled  annual  meetings  and 
circumstances  where  a  company  may 
not  tiave  held  an  annual  meeting  in  the 
prior  year  or  has  moved  the  date  of  the 
meeting  more  than  30  days  from  the 
prior  year.  Under  these  circumstances, 
what  is  the  apiMii[iri,it>'  date  by  which 
a  nominating  >e(  \ui!\  holder  must 
submit  their  notice  to  the  company?  We 
have  proposed  a  standard  similar  to  that 
currently  used  in  connection  with  the 
Exchange  Act  Rule  14a-8  security 
holder  proposal  process.  Is  such  a 
standard  appropriate?  If  not.  what 
standard  would  he  more  appropriate? 

H.7.  As  proposed.  Exchange  Act  Rule 
14a- 1 1  includes  a  number  of  notice  and 
other  timing  requirements.  Should  these 
timing  requirements  incorporate  or 
otherwise  address  any  advance  notice 
provisitjus  under  state  law  or  a 
company's  governing  instruments?  If  so, 
should  any  advance  notice  provisions 
govern?  Should  they  instead  be 


provided  as  an  alternative  to  the  timing 
provisions  set  out  in  the  rule? 

9.  What  Must  the  Company  Do  After  It 
Receives  a  Notice  From  a  Nominating 
Security  Holder  or  a  Nominating 
Security  Holder  Group  Under  Proposed 
Exchange  Act  Rule  14a-ll? 

a.  Proposed  Procedure 

We  propose  that  a  company  that 
receives  a  nominee  from  a  nominating 
security  holder  or  nominating  security 
holder  group  under  the  security  holder 
nomination  procedure  in  Exchange  Act 
Rule  14a-n  would  determine  whether 
the  nominating  security  holder  or 
nominating  security  holder  group  has 
complied  with  proposed  Exchange  Act 
Rule  i4a-ll  and  whether  the  nominee 
satisfies  each'of  the  requirements  of  the 
proposed  procedure.  Unless  a  company 
determines  that  it  is  not  required  to 
include  a  nominee  from  a  nominating 
security  holder  or  nominating  security 
holder  group  in  its  proxy  materials,  the 
company  would  be  required  to  include 
information  tpgarding  the  security 
holder  nomiijee  in  the  company's  proxy 
statement  that  it  sends  to  its  security 
holders,  including  the  Web  site  address 
on  which  the  nominating  security 
holder  or  nominating  security  holder 
group  intends  to  solicit  in  favor  of  its 
nominee,  and  include  the  name  of  the 
nominee  on  tihe  company's  proxy  card 
that  is  inclu4ed  in  those  materials.'" 
The  proposed  procedure  specifies  the 
information  Regarding  that  nominee  that 
the  company  must  include  in  its  proxy 
materials.'  '■* 

In  addition  to  required  disclosures 
related  to  each  director  candidate, 
companies  naay  wish  to  include 
statements  in  the  proxy  statement 
supporting  company  nominees  and/or 
opposing  the  nominating  security 
holder  or  nominating  security  holder 
group  nominee  or  nominees.  While  we 
believe  that  companies  should  be  able  to 
include  such  disclosure  in  the  proxy 
statement,  provided  that  it  complies 
with  Exchar^e  Act  Rule  14a-9,  we  also 
are  of  the  view  that  nominating  security 
holders  or  nominating  security  holder 
groups  should  be  afforded  the  same 
opportunity,  if  the  company  chooses  to 
include  such  a  statement.  Accordingly, 
we  are  proposing  that  if  the  company 
includes  any  such  statement  in  its  proxy 
materials,  other  than  a  mere 
recommendation  to  vote  in  favor  of  or 
withhold  votes  from  specified 
candidates,  a  nominating  security 


holder  or  nominating  security  holder 
group  would  be  given  the  opportunity  to 
include  in  the  company's  proxy 
statement  a  statement  of  support  for  the 
security  holder  nominee  or  nominees,  of 
a  length  not  to  exceed  500  words.' ''"' 
Should  the  company  choose  not  to  make 
any  statement  in  its  proxy  statement 
supporting  company  nominees  and/or 
opposing  the  security  holder  nominee  or 
nominees,  other  than  the  mere 
recommendation  described  above,  the 
company  would  not  be  required  to 
include  in  its  proxy  statement  the 
nominating  security  holder's  supporting 
statement.  In  either  case,  both  the 
company  and  the  nominating  security 
holder  or  nominating  security  holder 
group  won  111  be  able  to  solicit  in  favor 
of  their  nominees  outside  the  proxy 
statement,  for  example  on  a  designated 
Web  site,  provided  that  such 
solicitations  were  made  within  the 
parameters  of  the  applii  able  proxy 
rules. 

With  regard  to  the  company's  proxy 
card,  similar  to  the  current  practice  with 
regard  to  security  holder  proposals 
submitted  pursuant  to  Exchange  Act 
Rule  14a-8.  the  company  could  identify 
any  security  holder  nominees  as  such 
and  recommend  that  sec  urity  holders 
vote  against,  or  w  ithhold  votes  from, 
those  nominees  and  in  favor  of  the 
management  nominees  on  the  form  of 
proxy.  The  company  must  otherwise 
present  the  nominees  in  an  impartial 
manner  in  accordance  with  Exchange 
Act  Rule  14a-4.  Under  the  current  rules, 
a  company  may  provide  security 
holders  with  the  option  to  vote  for  or 
withhold  authority  to  vote  for  the 
compan\''s  nominees  as  a  group, 
provided  that  security  holders  also  are 
given  a  means  to  withhold  authority  for 
specific  nominees.  In  our  view ,  this 
option  would  not  be  appropriate  where 
the  company's  proxy  card  includes 
security  holder  nominees,  as  grouping 
the  company's  nominees  may  make  it 
easier  to  vote  for  all  of  the  company's 
nominees  than  to  vote  for  the  security 
holder  nominees  in  addition  to  some  of 
the  company  nominees.  Accordingly, 
the  proposed  rules  would  not  permit  a 
company  to  provide  security  holders  the 
option  of  voting  for  or  withholding 
authority  to  vote  for  the  company 
nominees  as  a  group,  but  would  instead 


'^^  These  reqiirements  are  set  forth  in  proposed 
Exchange  Act  rtule  14a-ll(a)  and  proposed 
amendments  to.  Exchange  Act  Rule  14a-4(b)(2). 

'•'••This  information  is  speciHed  in  proposed  Item 
7(i)  of  Exchangt  Act  Schedule  14A. 


'35  Under  the  proposed  rules,  inc'usion  of  a 
security  holder  nominee  in  the  company's  proxy 
materials  would  not  require  the  company  to  file  a 
preliminary  proxy  statement  provided  tliat  the 
company  was  otherwise  qualified  to  file  directly  in 
definitive  form.  In  lliis  regard,  the  proposed  rules 
make  clear  that  inclusion  of  a  .security  holder 
nominee  would  not  be  deemed  a  solicitation  in 
opposition.  See  proposed  revisions  to  Exchange  Act 
Rule  14a-6(aK4)  and  Note  3  to  that  rule. 
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require  that  each  candidate  be  \  oted  on 
separately.'  '•' 

A  company  may  determine  that  it  i.s 
not  required  to  include  a  nominee  from 
a  nominating  security  holder  or 
nominating  security  holder  group  in  its 
proxy  materials  if  it  determines  any  of 
the  following: 

•  The  security  holder  nomination 
procedure  in  proposed  Exchange  Act 
Rule  14a-l  1  is  not  applicable  to  the 
company; 

•  The  nominating  security  holder  or 
nominating  security  holder  group  has 
not  complied  with  the  requirements  of 
the  procedure; 

•  The  nominee  does  not  meet  the 
requirements  of  the  procedure; 

•  Any  representation  required  to  be 
included  in  the  notice  to  the  company 
is  false  in  any  material  respect;  or 

•  The  company  has  received  more 
nominees  than  it  is  required  to  include 
by  proposed  Exchange  Act  Rule  14a-ll 
and  the  nominating  security  holder  or 
nominating  security  holder  group  is  not 
entitled  to  have  its  nominee  included  in 
that  situation.' '" 

The  nominating  security  holder  or 
nominating  security  holder  group  would 
need  to  be  made  aware  of  the  company's 
determination  w'hether  or  not  to  include 
the  security  holder  nominee  in 
sufficient  time  to  consider  the  validity 
of  any  determination  to  exclude  the 
nominee.  As  such,  the  company  would 
be  required  to  notif\'  the  nominating 
security  holder  or  nominating  security 
holder  group,  in  writing,  of  its 
determination.  As  proposed,  the 
company  would  have  to  provide  this 
notice  promptly,  but  in  no  case  less  than 
30  calendar  days  before  the  date  of  the 
company's  proxy  statement  released  to 
security  holders  in  connection  with  the 
previous  year's  annual  meeting  and, 
where  the  company  did  not  hold  an 
annual  meeting  in  the  previous  year,  or 
if  the  date  of  this  year's  annual  meeting 
has  been  changed  by  more  than  30  days 
from  the  date  of  the  previous  year's 
meeting,  then  the  notice  must  be 
provided  a  reasonable  time  before  the 
company  mails  its  proxy  materials  for 
the  current  year.  If  the  company 
determines  that  it  is  entitled  to  exclude 
the  nominee,  the  notice  must  include 
the  following  information  regarding  the 
company's  determination: 

•  A  description  of  the  determination 
made  by  the  company's  board  of 


'"'We  anticipate  that  companies  would  continue 
to  be  able  to  solicit  discretionary  authority  to  vote 
a  security  holder's  shares  for  the  company 
nominees,  as  well  as  to  cumulate  votes  for  the 
company  nominees  in  accordance  with  applicable 
state  law,  where  such  state  law  provides  for 
cumulative  voting. 

"'  See  proposed  Exchange  Act  Rule  14a-l  1(a). 


directors,  including  an  affirmative 
statement  of  its  determination  not  to 
include  that  specific  nominee; 

•  A  discussion  of  the  specific 
requirement  or  requirements  of 
Exchange  Act  Rule  14a-ll  that  the 
company's  board  of  directors  has 
determined  permit  the  company  not  to 
include  that  specific  nominee;  and 

•  A  discussion  of  the  specific  basis 
for  the  belief  of  the  company's  board  of 
directors  that  the  company  is  permitted 
to  not  include  that  specific  nominee. 

The  company  would  be  required  to 
include  in  its  proxy  statement  for  the 
meeting  for  which  the  nominee  was 
submitted  a  statement  that  it  has  made 
such  a  determination  as  well  as 
disclosure  of  the  information  relating  to 
that  determination  that  the  company 
included  in  the  notice  to  the  nominating 
security  holder. 

If  the  company  determines  that  it 
must  include  the  security  holder 
nominee,  it  would  be  required  to  advise 
the  nominating  security  holder  or 
nominating  security  holder  group  of  this 
determination  and  state  whether  the 
company  intends  to  include  in  its  proxy 
statement  disclosure  opposing  the 
security  holder  nominee  and/or 
supporting  company  nominees.  If  the 
company  intends  to  include  such  a 
statement,  it  must  advise  the 
nominating  security  holder  or 
nominating  security  holder  group  that  it 
may  submit  a  statement  of  not  more 
than  500  words  supporting  the  securitv 
holder  nominee(s).  The  company  also 
must  advise  the  nominating  security 
holder  or  nominating  security  holder 
group  of  the  date  by  which  this 
statement  must  be  provided  to  the 
company,  which  could  not  be  less  than 
10  business  days  from  the  date  of  the 
company's  notice  lo  the  security  holder. 
The  nominating  security  holder  or 
nominating  security  holder  group's 
supporting  statement  would  be  viewed 
as  soliciting  material  and  would 
therefore  be  required  to  be  filed  as  such 
by  the  nominating  security  holder  in 
accordance  with  proposed  Exchange  Act 
Rule  14a-l  1(f)(2)  and  proposed 
Exchange  Act  Rule  14a— 6(p),  on  or 
about  the  date  that  the  company's  proxy 
statement  is  first  released  to  security 
holders. 

b.  Questions 

I.l.  Is  it  appropriate  to  require  that  the 
company  include  in  its  proxy  statement 
a  supporting  statement  by  the 
nominating  security  holder  or 
nominating  security  holder  group?  If  so. 
is  it  appropriate  to  limit  this 
requirement  to  instances  where  the 
company  wishes  to  make  a  statement 
opposing  the  nominating  security 


holder's  nominee  or  nominees  and/or 
supporting  company  nominees?  Is  it 
appropriate  to  limit  the  supporting 
statement  to  500  words?  If  not.  what 
limit.'if  any.  is  more  appropriate?  Is  it 
appropriate  to  require  filing  of  the 
statement  on  the  date  that  the  company 
releases  its  proxy  statement  to  security 
holders?  If  not.  what  filing  requirement 
would  be  appropriate? 

1.2.  Is  it  appropriate  for  the  company 
to  make  the  specified  determinations 
regarding  the  basis  on  which  a  nominee 
would  not  be  included?  By  what  means 
should  a  company's  determination  be 
subject  to  review?  By  the  courts?  Should 
there  be  an  explicit  statement  by  the 
Commission  regarding  this  review? 
Should  any  determination  by  the 
company  be  subject  to  review  bv  the 
Commission  or  its  staff?  Should  there  be 
an  explicit  provision  for  such  review, 
as.  for  example,  with  security  holder 
proposals  under  Exchange  Act  Rule 
14a-8? 

1.3.  Proposed  Exchange  Act  Rule  14a- 
11(a)(3)  provides  that  a  company  is  not 
required  to  include  a  security  holder 
nominee  where  either:  (a)  The 
nominee's  candidacy  or.  if  elected, 
board  membership,  would  violate 
controlling  state  law.  federal  law  or 
rules  of  a  national  securities  exchange 
or  national  securities  association,  (b)  the 
nominating  security  holder's  notice  is 
not  adequate,  (c)  any  representation  in 
the  nominating  security  holder's  notice 
is  false  in  any  material  respect,  or  (d) 
the  nominee  is  not  required  to  be 
included  in  the  company's  proxy 
materials  due  to  the  proposed  limitation 
on  the  number  of  nominees  required  to 
be  included.  Instruction  4  to  proposed 
Exchange  Act  Rule  14a-ll(a)(3) 
provides  that  the  company  shall 
determine  whether  any  of  these  events 
have  occurred.  Should  the  nomination 
procedure  include  a  procedure  for  a 
company  to  gather  information 
additional  to  that  included  in  the  notice 
that  is  reasonably  necessary  for  the 
company  to  make  its  determination  in 
this  regard?  If  so,  please  respond  to  the 
following  additional  questions. 

a.  Should  the  company  be  provided 
with  a  maximum  amount  of  time  to 
request  specific  information  (e.g..  three 
days,  five  days,  one  week,  two  weeks,  or 
one  month)? 

b.  Should  nominating  security  holders 
and/or  nominees  be  provided  with  a 
maximum  amount  of  time  to  respond  te 
such  a  request  (e.g..  three  days,  five 
days,  one  week,  two  weeks,  or  one 
month)? 

c.  Should  the  procedure  prescribe  the 
type  of  information  that  a  company  may 
request  from  a  nominating  security 
holder  or  nominee?  Should  the 
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procedure  specify  those  representations 
in  the  nominating  security  holder's 
notice  to  the  company  with  regard  to 
which  the  company  may  request 
information? 

d.  Should  the  procedure  include  a 
method  for  a  company  to  obtain  follow- 
up  information  after  a  nominating 
security  holder  or  nominee  submits  an 
initial  response?  If  so.  should  that 
follow-up  method  have  similar  time 
frames  and  informational  standards  to 
those  related  to  the  initial  request  and 
response? 

e.  Should  the  rule  explicitly  state  that 
a  nominee  may  be  excluded  from  a 
company's  proxy  materials  if  the 
nominating  security  holder  or  nominee 
does  not  provide  the  requested 
information  in  the  required  timeframe, 
or  if  the  information  does  not  confirm 
the  representations  included  in  the 
notice  to  the  company,  or  is  it  sufficient 
to  rely  on  the  proposed  provision  that 
permits  the  exclusion  of  nominees  when 
a  representation  is  false  in  any  material 
respect?  In  order  to  facilitate  reliance  on 
this  proposed  provision  if  a  nominating 
.security  holder  or  nominee  fails  to 
provide  requested  information,  would  it 
be  appropriate  to  require  that  a 
nominating  security  holder  represent 
that  the  nominating  security  holder  or 
nominee  will  respond  to  a  request  by 
the  company  for  information  that  is 
reasonably  necessary  to  confirm  the 
accuracy  of  representations  of  the 
nominating  security  holder? 

f.  Sboula  this  procedure  be  the  same 
for  operating  companies,  registered 
investment  companies,  and  business 
development  companies?  Should  there 
be  unique  procedures  for  different  types 
of  entities?  If  so.  what  is  unique  to  a 
particular  type  of  entity  that  would 
require  a  unique  procedure? 

1.4.  As  proposed,  the  company  must 
provide  the  nominating  security  holder 
or  nominating  security  holder  group 
with  notice  of  its  determination  whether 
to  include  in  its  proxy  statement  the 
security  holder  nominee  by  a  date  that 
will  generally  fall  approximately  30 
days  prior  to  the  date  the  company  will 
mail  its  proxy  statement.  Does  this 
requirement  allow  the  nominating 
security  holder  or  nominating  security 
holder  group  adequate  time  to  contest  a 
company's  determination  with  regard  to 
a  potential  security  holder  nominee?  If 
not,  what  timing  would  be  more 
appropriate?  Is  the  timing  requirement 
with  regard  to  the  nominating  security 
holder's  submission  of  its  statement  of 
support  to  the  company  appropriate?  If 
not,  what  timing  would  be  appropriate? 

1.5.  As  proposed,  the  rule  would  not 
provide  a  mechanism  by  which  a 
nominating  security  holder  or 


nominating  security  holder  group  could 
"cure"  a  defective  notice.  Would  such  a 
"cure"  period,  similar  to  that  currently 
provided  under  Exchange  Act  Rule  14a- 
8,  be  appropriate?  If  so,  how  and  by 
what  date  should  a  company  be 
required  to  notify  a  nominating  security 
holder  or  nominating  security  holder 
group  of  a  defect  in  the  notice?  How 
long  should  the  nominating  security 
holder  or  nominating  security  holder 
group  have  to  cure  any  defects?  Are 
there  any  defects  that  would  not  require 
notice  by  the  company,  for  example, 
where  a  defect  could  not  be  remedied? 

1.6.  As  proposed,  inclusion  of  a 
security  holder  nominee  in  the 
company's  proxy  materials  would  not 
require  the  company  to  file  a 
preliminary  proxy  statement  provided 
that  the  company  was  otherwise 
qualified  to  file  directly  in  definitive 
form.  In  this  regard,  the  proposed  rules 
make  clear  that  inclusion  of  a  security 
holder  nominee  would  not  be  deemed  a 
"solicitation  in  opposition."  Is  it 
appropriate  to  view  the  inclusion  of  a 
nominee  in  this  manner  or  should  the 
inclusion  of  a  nominee  instead  be 
viewed  as  a  solicitation  in  opposition 
that  would  require  a  company  to  file  its 
proxy  statement  in  preliminary  form? 
Should  W9  view  inclusion  of  a  security 
holder  nominee  as  a  solicitation  in 
opposition  for  other  purposes  (e.g., 
expanded  disclosiu-e  obligations)? 

1.7.  As  proposed,  the  rule  would 
prohibit  companies  from  providing 
security  holders  the  option  of  voting  for 
the  company's  slate  of  nominees  as  a 
whole.  Should  we  allow  companies  to 
provide  that  option  to  security  holders? 
Are  any  other  revisions  to  the  lOrm  of 
proxy  appropriate? 

10.  How  Would  the  Liability  Provisions 
in  the  Federal  Securities  Laws  Apply  to 
Statements  Made  By  the  Company  and 
the  Nominating  Security  Holder  or 
Nominating  Security  Holder  Group? 

a.  Exchange  Act  Liability  for  Statements 

It  is  our  intent  that  the  nominating 
security  holder  or  nominating  security 
holder  group  be  liable  for  any  false  or 
misleading  statements  included  in  the 
notice  provided  to  the  company  by  the 
nominating  security  holder  or 
nominating  security  holder  group.  The 
proposed  rules  contain  express 
language,  modeled  on  Exchange  Act 
Rule  14a-8(/)(2),' '«  providing  that  the 
company  would  not  be  responsible  for 
that  disclosure.  139 


b.  Securities  Act  and  Exchange  Act 
Liability  Resulting  From  Incorporation 
by  Reference 

As  proposed,  the  security  holder 
nomination  procedure  would  provide 
that  any  information  that  is  provided  to 
the  company  in  the  notice  from  the 
nominating  security  holder  or 
nominating  security  holder  group  (and, 
as  required,  filed  with  the  Commission 
by  the  nominating  security  holder  or 
nominating  security  holder  group)  and 
then  included  in  the  company's  proxy 
materials  would  not  be  incorporated  by 
reference  into  any  filing  under  the 
Securities  Act  or  the  Exchange  Act 
unless  the  company  determines  to 
incorporate  that  information  by 
reference  specifically  into  that  filing.''"' 
However,  to  the  extent  the  company 
does  so  incorporate  that  information  by 
reference,  we  would  consider  the 
company's  disclosure  of  that 
information  as  the  company's  own 
statement  for  purposes  of  the  antifraud 
and  civil  liability  provisions  of  the 
Securities  Act  or  the  Exchange  Act,  as 
applicable. 

c.  Questions 

J.l.  Is  it  appropriate  to  characterize 
the  statements  in  the  nominating 
security  holder's  notice  as  the 
nominating  security  holder's 
representations  and  not  the  company's? 
Does  the  proposal  make  clear  that  the 
nominating  security  holder  would  be 
responsible  for  the  information 
submitted  to  the  company?  Should  the 
proposal  characterize  these  statements 
differently?  If  so,  please  explain  in  what 
manner. 

J. 2.  Does  the  proposal  make  clear  the 
company's  responsibilities  when  it 
includes  such  information  in  its  proxy 
materials?  Should  the  proposal  include 
language  otherwise  addressing  a 
company's  responsibility  for  repeating 
statements  that  it  knows  are  not 
accurate? 

J. 3.  Should  information  provided  by 
nominating  security  holders  or 
nominating  security  holder  groups  be 
deemed  incorporated  by  reference  into 
Securities  Act  or  Exchange  Act  filings? 
Why? 


"''17CFR240.14a-8(/)(2). 

'■'«See  proposed  Exchange  Act  Rule  14a-ll(e). 
Exchange  Ad  Rule  14a-8(/K2)  applies  with  respect 
to  proposals  and  supporting  statements  that  are 
submitted  by  shareholders  and  then  required  to  be 


repeated  in  the  company's  proxy  materials  by 
Exchange  .^ct  Rule  14a-8.  In  this  regard.  Exchange 
Act  Rule  14a-8  states  that  "the  rnmpanv  is  not 
responsible  for  the  contents  of  [the  shareholder 
proponent's]  proposal  or  supporting  .statement." 
''"'.See  the  Instruction  to  proposed  Item  7(i)  of 
Exchange  Act  Schedule  14A. 
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11.  How  Do  the  Other  Exchange  Act 
Proxy  Rules  Apply  to  Solicitations  by 
the  Nominating  Security  Holder  or 
Nominating  Security  Holder  Group? 

a.  Discussion 

As  proposed.  Exchange  Act  Rule  14a- 
11  would  permit  seciu-ity  holders  to 
form  groups  that  would  aggregate  their 
securities  in  order  to  meet  the  minimum 
ownership  threshold  of  more  than  5%  to 
nominate  a  director  candidate  under  the 
rule.  Accordingly,  we  anticipate  that 
security  holders  would,  in  many 
instances,  engage  in  communications 
with  other  security  holders  in  an  effort 
to  form  these  nominating  security 
holder  groups  that  would  be  deemed 
solicitations  under  the  proxy  rules.  In 
an  effort  to  facilitate  these  types  of 
communications,  we  are  proposing  a 
limited  exemption  from  certain  of  the 
proxy  rules  that  would  enable  security 
holders  to  communicate  for  the  limited 
purpose  of  forming  a  nominating 
security  holder  group  without  fding  and 
disseminating  a  proxy  statement.  To 
qualif>'  for  the  exemption,  security 
holders  w-ould  have  two  options.  The 
communications  would  be  made  either 
to  a  limited  number  of  security  holders 
or,  in  the  alternative,  to  an  unlimited 
number  of  security  holders,  provided 
that  the  communication  is  limited  in 
content,  as  described  below,  and  filed 
with  the  Commission.''" 

As  proposed.  Exchange  Act  Rules 
14a-3  to  14a-6(o),"'2  i4a-8,  14a-10, 
and  14a-12  to  14a-15  i"^  would  not 
apply  to  any  solicitation  by  or  on  benalf 
of  any  security  holder  in  connection 
with  the  formation  of  a  nominating 
security  holder  group,  provided  that: 

•  The  total  number  of  persons 
solicited  is  not  more  than  30:  or 

•  Each  written  communication 
includes  no  more  than: 

— A  statement  of  the  security  holder's 
intent  to  form  a  nominating  security 
holder  group  in  order  to  nominate  a 
director  under  the  proposed  rule; 

— The  percentage  of  securities  that  the 
security  holder  beneficially  owns  or 
the  aggregate  percentage  owned  by 
any  group  to  which  the  security 
holder  belongs;  and 

— The  means  by  which  security  holders 
may  contact  the  soliciting  party;  and 

•  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  this  paragraph  is  filed 
with  the  Commission  by  the  nominating 
seciu-ity  holder,  under  the  company's 
Exchange  Act  file  number,  no  later  than 
the  date  the  material  is  first  published, 


sent  or  given  to  security  holders  ■"■'  The 
soliciting  material  would  be  required  to 
include  a  cover  page  in  the  form  set 
forth  in  Exchange  Act  Schedule  14A, 
with  the  appropriate  box  on  the  cover 
page  marked. 

Both  the  nominating  securit\-  holder 
or  nominating  security  holder  group  and 
the  company  may  wish  to  solicit  in 
favor  of  their  nominees  for  director  by 
various  means,  including  U.S.  mail, 
electronic  mail,  and  Web  site  postings. 
While  the  company  ultimately  would 
file  a  proxy  statement  and  could 
therefore  rely  on  the  existing  proxy 
rules  to  solicit  outside  the  proxy 
statement, '''"  security  holders  could  be 
limited  in  their  soliciting  activities 
under  the  current  proxy  rules. 
Accordingly,  we  are  proposing  a  new 
exemption  to  the  proxy  rules  providing 
that  solicitations  by  or  on  behalf  of  a 
nominating  security  holder  or 
nominating  security  holder  group  in 
support  of  a  nominee  placed  on  the 
company's  proxy  card  in  accordance 
with  the  proposed  rule,  would  not  be 
subject  to  Exchange  Act  Rules  14a-3  to 
14a-6(o),  14a-8.  14a-10,  and  14a-12  to 
14a-15,  provided  that: 

•  The  soliciting  party  does  not.  at  any 
time  during  such  solicitation,  seek 
directly  or  indirectly,  either  on  its  own 
or  another's  behalf,  the  power  to  act  as 
proxy  for  a  security  holder  and  does  not 
furnish  or  otherwise  request,  or  act  on 
behalf  of  a  person  who  furnishes  or 
requests,  a  form  or  revocation, 
abstention,  consent  or  authorization; 

•  Each  written  communication 
includes: 

— The  identity  of  the  nominating 

security  holder  or  nominatmg  security 
holder  group  and  a  description  of  his 
or  her  direct  or  indirect  interests,  by 
sec\u-ity  holdings  or  otherwise: 

— A  prominent  legend  in  clear,  plain 
language  advising  security  holders 
that  a  security  holder  nominee  is  or 
will  be  included  in  the  company's 
proxy  statement  and  to  read  the 
company's  proxy  statement  when  it 
becomes  available  because  it  includes 
important  information.  The  legend 
also  must  explain  to  security  holders 
that  they  can  find  the  proxy 
statement,  other  soliciting  material 
and  anv  other  relevant  documents,  at 
no  charge  on  the  Commission's  Web 
site;  and 

•  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  this  paragraph  must  be 
filed  by  the  nominating  security  holder 


or  nominating  secxuity  holder  group 
with  the  Commission,  under  the 
company's  Exchange  Act  file  number, 
no  later  than  the  date  the  material  is 
first  published,  sent  or  given  to  security 
holders. '■'•^  Three  copies  of  the  material 
W'ould  at  the  same  time  be  filed  with,  or 
mailed  for  filing  to,  each  national 
securities  exchange  upon  which  any 
class  of  securities  of  the  company  is 
listed  and  registered.  The  soliciting 
material  would  be  required  to  include  a 
cover  page  in  the  form  set  forth  in 
Exchange  Act  Schedule  14A,  with  the 
appropriate  box  on  the  cover  page 
marked.''"^ 

b.  Questions 

K.l.  What  requirements  should  apply 
to  soliciting  activities  conducted  by  a 
nominating  security  holder?  In 
particular,  what  filing  requirements  and 
specific  parameters  should  applv  to  any 
such  solicitations'  For  example,  we 
have  proposed  that  certain  solicitations 
by  security  holders  seeking  to  form  a 
nominating  security  holder  group  be 
limited  to  no  more  than  30  security 
holders.  Is  this  limitation  appropriate?  If 
not,  what  limitation  would  be 
appropriate,  if  any  {e.g.,  fewer  than  10 
security  holders,  10  security  holders.  20 
security  holders.  40  security  holders, 
more  than  40  security  holders)?  In 
addition,  is  the  alternate,  content-based 
limitation  appropriate?  If  not.  what 
Umitations  would  be  more  appropriate? 

K.2.  Should  communications  in 
connection  with  a  direct  access  security 
holder  proposal,  for  example  by  security 
holders  seeking  to  form  a  more  than  1% 
group  to  submit  a  security  holder 
proposal,  be  included  in  the  exemption 
provided  for  communications  between 
security  holders  seeking  to  form  a 
nominating  security  holder  group' 
Would  such  an  exemption  be  necessary 
and/or  appropriate'  If  so.  what 
parameters  should  apply' 

K.3.  Should  all  soliciting  materials  be 
filed  with  the  Commission  on  the  date 
of  first  use'  For  example,  as  proposed, 
security  holder  communications  that  are 
limited  to  no  more  than  30  security 
holders  would  be  filed  with  the 
Commission  Would  such  filing  render 
the  limitation  unworkable  in  that  the 
communication  would  be  readily 
accessible  to  securitv  holders  on 
EDGAR' 

K.4.  We  contemplate  that  solicitations 
in  connection  with  elections  involving 
Exchange  Act  Rule  14a-ll  could 
involve  electronic  means.  We  have 


'■"  See  proposed  Exchange  Act  Rule  14a-n(f)(l). 
'«  17  CFR  240  14a-3— 14a-6(o). 
'«  17  CFR  240.14a-10— 14a-15. 


'<■'  For  a  fund,  the  filing  would  be  made  under 
the  subject  company's  Investment  Company  Act  file 
number  See  Section  II. A  12..  below. 

'«5  See  Exchange  Act  Rule  14a-12. 


'*^For  a  fund,  the  filing  would  be  made  under 
the  subject  company's  Investment  Company  Act  file 
number  S«?  Section  II  A  12    below 

>«' See  proposed  Exchange  Act  Rule  14a-ll(f)(2), 
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provided  that,  where  requested,  the 
company  would  include  in  its  proxy 
materials  the  Web  site  address  where 
solicitation  materials  related  to  a 
security  holder  nominee  may  be  found. 
Are  there  other  steps  that  we  should 
take  to  provide  for  or  encourage  the  use 
of  electronic  means  for  these  elections? 

12.  How  Would  the  Proposed  Rule 
Apply  to  Investment  Companies? 

a.  Application  of  the  Securitv  Holder 
Nomination  Procedure  to  Investment 
Companies 

We  are  proposing  to  apply  the 
security  holder  nomination  procedure 
in  proposed  Exchange  Act  Rule  14a-ll 
to  funds.  Funds  currently  are  required 
to  comply  with  the  pro.xy  rules  under 
the  Exchange  Act  when  soliciting 
proxies,  including  proxies  relating  to 
the  election  of  directors.'"*"  As  in  the 
case  of  operating  companies,  the 
proposed  rules  are  intended  to  improve 
the  ability  of  fund  security  holders  to 
participate  meaningfully  in  the 
nomination  and  election  of  directors. 
The  nomination  procedure  would  applv 
to  funds  in  the  same  manner  that  it 
would  apply  to  operating  companies, 
with  the  following  modifications  to 
reflect  the  different  circumstances  and 
reporting  requirements  applicable  to 
funds. 

As  in  the  case  of  operating  companies, 
the  proposed  nomination  procedure 
would  become  operative  for  a  fund  onlv 
after  the  occurrence  of  one  or  both  of  the 
nomination  procedure  triggering  events 
described  above. '•'''  Funds  would  be 
required  to  provide  disclosure  regarding 
the  occurrence  of  these  nomination 
procedure  triggering  events  parallel  to 
that  required  for  operating  companies. 
However,  because  funds  do  not  file 
quarterly  reports  on  Exchange  Act  Form 
10-Q.  the  disclosure  would  be  included 
on  Form  N-CSR.  which  funds  file  semi- 
annually.'"'" We  also  are  proposing  to 
require  disclosurt'  in  Form  N-CSR 
regarding  each  matter  submitted  to  a 
vote  of  security  holders  similar  to  that 
currently  required  bv  Item  4  of  Part  II 
of  Exchange  Act  Form  10-Q,  and  to 
delete  as  duplicative  Item  77C  of  Form 
N-SAR,  which  currently  requires 
similar  disclosure. '  "•' 


'^"  Sic  lnvp,stment  Company  Act  Rule  20a-l  (17 
CFR  27n.20.j-ll  (requiring  funds  to  comply  with 
Regulation  14A.  Schedule  14A.  and  all  other  rules 
and  ^e^uldtinns  adopted  pursuant  to  Section  14(a) 
of  the  E\(.h.inge  .Act  that  would  be  applicable  to  a 
proxv  solicitation  if  it  were  made  in  respect  of  a 
security  registered  pursuant  to  Section  T2  of  the 
Exchange  Act) 

'•"•See  Section  II. A. 3.,  above. 

""  Proposed  Item  8  of  Form  N-CSR. 

''■'  Proposed  Items  8(a).  (b).  (c).  and  (d)  of  Form 
N-CSR.  Small  business  investment  companies. 


As  with  operating  companies,  if  the 
fund  did  not  hold  an  annual  meeting 
during  the  prior  year,  or  if  the  date  of 
the  meeting  has  changed  more  than  30 
days  from  the  prior  year,  then  the 
nominating  security  holder  would  be 
required  to  provide  notice  a  reasonable 
time  before  the  fund  mails  its  proxy 
materials  for  the  current  year,  as 
specified  by  the  fund  in  an  Exchange 
Act  Form  8-K  filed  pursuant  to 
proposed  Item  13.'"'-  The  fund  also 
would  be  required  to  disclose  the  date 
of  the  meeting  in  Item  13  of  Exchange 
Act  Form  8-K.  Although  funds 
generally  are  not  required  to  file  on 
Exchange  Act  Form  8-K,  we  are 
proposing  to  require  them  to  file  on 
Exchange  Act  Form  8-K  for  this  limited 
purpose,  in  order  to  help  ensure  that 
security  holders  are  made  aware  in  a 
timely  manner  of  the  date  by  which  they 
must  submit  a  notice  of  intent  to 
nominate  a  director.''^' 

The  proposals  would  require  any 
nominating  security  holder  or  group  of 
security  holders  to  represent  that  its 
nominee  to  the  board  of  a  fund  is  not 
an  "interested  person"  of  the  fund  as 
defined  in  Section  2(a)(19)  of  the 
Investment  Company  Act,  rather  than 
independent  under  the  listing  standards 
of  a  national  securities  exchange  or 
national  securities  association,  as  in  the 
case  of  operating  companies.'"'-*  This 
"interested  person"  test  also  would 
apply  to  nominees  by  a  security  holder 
or  security  holder  group  for  election  to 
the  board  of  directors  of  a  business 
development  company.'^"'  We  are 
proposing  to  substitute  the  Section 
2(a)(19)  test  for  the  test  applied  to 
operating  companies  because  this  test  is 
tailored  to  capture  the  broad  range  of 
affiliations  with  investment  advisers, 
principal  underwriters,  and  others  that 
are  relevant  to  "independence"  in  the 
case  of  funds. 

Because  security  holders  of  a  mutual 
fund  are  not  required  to  file  Exchange 


which  are  notrequifed  to  fde  Form  N-CSR.  would 
provide  the  required  disclosure  regarding  matters 
submitted  to  a  vote  of  security  holders,  and  the  new 
disclosure  regarding  the  occurrence  of  any  of  the 
nomination  procedure  triggering  events,  under  Item 
102B  of  Form  N-SAR.  See  proposed  Instruction  to 
Item  102B  of  Form  N-SAR. 

''J-  Proposed  Hem  13  of  Exchange  Act  Form  8-K; 
Instruction  5  to  proposed  Exchange  Act  Rule  14a- 
iKa). 

'•'*'See  proposed  Exchange  Act  Rule  13a-ll(b)(2) 
and  15d-ll(hi|)(2). 

'" See  proposed  Exchange  Act  Rule  14a-ll(c)(4); 
15  U.S.C.  80af-2(a)(19). 

'*'  Business  development  companies  are  a 
category  of  closed-end  investment  company  that  are 
not  registered  under  the  Investment  Company  Act, 
but  are  subjeot  to  certain  provisions  of  that  Act.  See 
Sections  2(a)^8)  and  54-65  of  the  Investment 
Company  Acj  (15  U.S.C.  B0a-2(a)(48)  and  80a-53- 
64 1. 


Act  Schedule  13G,  the  proposals  would 
require  a  nominating  security  holder  or 
security  holder  group  fora  mutual  fund 
to  include  the  following  information, 
similar  to  certain  information  that 
would  otherwise  be  required  on 
Exchange  Act  Schedule  13G,  as  part  of 
the  notice  to  the  fund  of  the  security 
holder's  intent  to  require  its  nominee  on 
the  company's  proxy  card:  ''^•^ 

•  The  percentage  of  each  class  of 
securities  of  the  fund  that  the  individual 
owns  beneficially,  directly  or  indirectly, 
and  the  number  of  shares  as  to  which 
the  person  has: 

— Sole  power  to  vote  or  to  direct  the 

vote;  \ 

— Shared  power  to  vote  or  to  direct  the 

vote; 
— Sole  power  to  dispose  or  to  direct  the 

disposition  of  such  shares;  and 
— Shared  power  to  dispose  or  to  direct 

the  disposition  of  such  shares:  '"'^  and 

•  A  certification,  signed  by  each 
person  on  whose  behalf  the  notice  is 
filed  or  his  or  her  authorized 
representative,  that  the  securities  have 
been  held  continuously  for  at  least  three 
years.'"'" 

This  information  would  be  in 
addition  to  the  information  required  to 
be  included  in  the  security  holder 
notice  by  any  nominating  security 
holder  or  member  of  a  nominating 
security  holder  group.'""''  The  security 
holder  notice,  as  well  as  any  soliciting 
material  published,  sent,  or  given  to 
security  holders  in  connection  with  the 
formation  of  a  nominating  security 
holder  group,  would  be  required  to  be 
filed  under  the  fund's  Investment 
Company  Act  file  number."'" 

We  note  that  the  proposed  security 
holder  nomination  procedure  is 
consistent  with  the  provisions  in  several 
of  our  exemptive  rules  under  the 
Investment  Company  Act  that  require 
independent  directors  of  funds  relying 
on  those  rules  to  select  and  nominate 
any  other  independent  directors.  "^^  As 
discussed  above,  the  proposed  security 


^■•'•See  proposed  Exchange  Act  Rule  14a- 
iKcMll). 

•'•"For  purposes  li[  determining  the  amount  of 
outstanding  securities  of  a  class  of  equity  securities, 
the  security  holder  generallv  could  relv  upon 
information  set  forth  in  the  fund's  most  recent 
report  on  Form  N-CSR.  See  proposed  Instruction  to 
Exchange  Act  Rule  14a-l  l(c)(l  l)(i). 

^■•"  See  proposed  Exchange  Act  Rule  14a- 
ll(c)(ll)(ii). 

'■""Sep  proposed  FNchangc  Act  Rule  14a-l  1(c)(9). 

■""■See  proposed  Exchange  Act  Rules  14a- 
ll(f)(l)(iii)  and  14,-i-ll(f)(2lliii). 

'«>  See  Release  No  IC-24816  (Ian.  2,  2001)  |66  FR 
3734.  3737]  (adopting  a  requirement  that 
independent  directors  of  funds  select  and  nominate 
any  other  indepmident  directors  as  a  condition  of 
relying  on  Invt^slmcmt  Companv  Act  Rules  lOf-3, 
12b-l.  15a^(b)(2).  17a-7.  17a-8.  17d-l(d)(7).  17e- 
1.  17g-l(j),  18f-3,  or  23C-3). 
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holder  nomination  procedure  is 
premised  upon  the  existence  of  a  state 
law  right  of  seciu-ity  holders  to 
nominate  candidates  for  election  as 
directors.  1''-  As  we  have  previously 
stated,  the  exemptive  rule  provision 
requiring  independent  directors  to 
select  and  nominate  any  other 
independent  director  was  not  intended 
to  supplant  or  limit  the  ability  of  fund 
security  holders  under  state  law  to 
nominate  independent  directors,  ^f-* 

b.  Questions 

L.l.  Should  the  proposed  security 
holder  nomination  procedure  apply  to 
funds?  If  so.  to  which  funds  should  it 
apply?  Are  there  any  aspects  of  the 
proposed  nomination  procedure  that 
should  be  modified  in  the  case  of  funds? 

L.2.  Should  we  apply  the  "interested 
person"  standard  of  Section  2(a)(19)  of 
the  Investment  Company  Act  with 
respect  to  the  representation  that  a 
security  holder  nominee  he  independent 
from  a  company  that  is  a  fund?  Should 
the  "interested  person"  standard  also 
apply  to  security  holder  nominees  for 
election  to  the  board  oi  directors  of  a 
business  development  company? 
,Should  we  instead  apply  a  different 
independence  standard  In  funds  or 
business  development  companies,  such 
as  the  definitii)n  of  independence  in 
Exchange  Act  Rule  lOA-3?  "'^ 

L.3.  Is  it  appropriate  to  require  a 
nominating  security  holder  or  group  of 
security  holders  of  a  mutual  fund  to 
provide  disclosure  of  its  5%  beneficial 
ownership  of  the  fund's  securities  in  its 
notice  to  the  fund  of  its  intent  to  require 
its  nominee  on  the  fund's  proxy  card? 
If  so,  what  requirements  from  Exchange 
Act  Schedule  13G  (or  other  information) 
should  be  required  to  be  included  in  the 
notice?  Should  such  a  security  holder  or 
group  instead  be  required  to  file  on 
Exchange  Act  Schedule  13C;  upon 
reaching  the  5%  beneficial  ownership 
threshold,  in  order  to  provide  the  fund 
with  notice  in  advance  that  the  security 
holder  or  group  has  reached  this 
threshold?  If  so.  are  there  any 
requirements  of  Exchange  Act  Schedule 
13G  that  should  be  modified  for  this 
purpose? 

L.4.  Are  the  triggering  events 
proposed  for  use  of  the  security  holder 
nomination  procedure  appropriate  for 
funds?  Are  there  other  nomination 
procedure  triggering  events  that  should 
be  used? 

L.5.  Should  a  fund  be  required  to 
provide  disclosure  on  Form  N-CSR  of 


whether  it  would  be  subject  to  the 
security  holder  nomination  procedure 
as  a  result  of  a  security  holder  vote  with 
regard  to  any  of  the  nomination 
procedure  triggering  events,  and  the 
required  disclosure  regarding  such  a 
nomination  procedure  triggering  event? 
Will  this  disclosure  allow  sufficient 
time  for  a  security  holder  to  effectively 
exercise  the  nomination  procedure? 
Should  this  disclosure  instead  be 
required  on  a  different  form? 

L.6.  We  are  proposing  to  delete  as 
duplicative  Item  77C  of  Form  N-SAR. 
which  currently  requires  disclosure 
regarding  matters  submitted  to  a  vote  of 
security  holders  similar  to  that  required 
by  Item  4  of  Part  II  of  Exchange  Act 
Form  10-Q,  and  move  this  disclosure  to 
Form  N-CSR.  Should  this  disclosure 
remain  in  Form  N-SAR? 

L.7.  Should  a  fund  be  required  to 
disclose  on  Exchange  Act  Form  8-K  the 
date  by  which  a  security  holder  or 
security  holder  group  must  submit  the 
notice  to  the  fund  of  its  intent  to  require 
its  nominees  on  the  fund's  proxy  card? 
Should  funds  instead  be  permitted  to 
provide  this  disclosure  in  a  different 
manner? 

B.  Related  Rule  Changes 

1.  Beneficial  Ownership  Reporting 
Requirements 

a.  Discussion 

Any  person  who  is  directly  or 
indirectly  the  beneficial  owner  of  more 
than  5%  of  a  class  of  equity  securities 
registered  under  Section  1 2  of  the 
Exchange  Act  must  report  that 
ownership  by  filing  an  Exchange  Act 
Schedule  130  with  the  Commission. '^^ 
There  are  exceptions  to  this 
requirement,  however,  that  permit  such 
a  person  to  report  that  ownership  on 
Exchange  Act  Schedule  13G  rather  than 
Exchange  Act  Schedule  13D.i''''  One 
exception  permits  filings  on  Exchange 
Act  Schedule  13G  for  a  specified  list  of 
qualified  institutional  investors  who 
have  acquired  the  securities  in  the 
ordinary  course  of  their  business  and 
not  with  the  purpose  nor  with  the  effect 
of  changing  or  influencing  control  of  the 
company.  A  second  exception  applies  to 
persons  who  are  not  specified  in  the 
first  exception.  These  beneficial  owners 
of  more  than  5%  of  a  subject  class  of 
securities  may  file  on  Exchange  Act 
Schedule  13G  if  they  have  not  acquired 
the  securities  with  the  purpose  nor  with 
the  effect  of  changing  or  influencing 
control  of  the  company  and  they  are  not 
directly  or  indirectly  the  beneficial 


owner  of  20%  or  more  of  the  subject 
class  of  securities. 

Two  of  the  eligibility  requirements  for 
a  nominating  security  holder  or 
nominating  security  holder  group  under 
proposed  Exchange  Act  Rule  14a-n 
relate  to  that  security  holder  or  group 
filing  an  Exchange  Act  Schedule  "13G  to 
report  their  ownership.  The  first  is  that 
the  security  holder  or  group  would  have 
to  be  eligible  to  report  their  ownership 
on  Exchange  Act  Schedule  13G.  rather 
than  Exchange  Act  Schedule  13D.  The 
second  is  that  the  security  holder  or 
group  would  be  required  to  have  filed 
an  Exchange  Act  Schedule  1 3G  to  report 
their  ownership  by  the  date  that  the 
nominating  security  holder  or 
nominating  security  holder  group 
submits  its  notice  of  intent  to  nominate 
a  director  to  the  company.  "'■" 

Central  to  Exchange  Act  Schedule 
13G  eligibility  is  that  the  security  holder 
be  a  passive  investor  that  has  acquired 
the  securities  without  the  purpose  nor 
with  the  effect  of  changing  or 
influencing  control  of  the  company.  In 
addition,  security  holders  who  are  filing 
as  qualified  institutional  investors  must 
have  acquired  the  securities  in  the 
ordinary'  course  of  their  business.  We 
believe  that  the  formation  of  a  security 
holder  group  solely  for  the  purpose  of 
nominating  a  director  pursuant  to 
proposed  Exchange  Act  Rule  14a-ll, 
the  nomination  of  a  director,  soliciting 
activities  in  connection  with  such  a 
nominee,  or  having  a  nominee  elected 
as  a  director  under  the  proposed 
procedure,  should  not  be  viewed  as 
having  a  purpose  or  effect  of  changing 
or  influencing  control  of  the  company. 
We  therefore  believe  that  beneficial 
owners  who  engage  in  these  activities 
should  be  permitted  to  report  on 
Exchange  Act  Schedule  13G,  rather  than 
Exchange  Act  Schedule  13D. 
Accordingly,  we  are  proposing  to  add  an 
instruction  to  the  description  of  the  first 
and  second  categories  of  persons  who 
may  report  their  ownership  on 
Exchange  Act  Schedule  13G  to  make 
clear  our  belief  that  a  beneficial  owner 
who  acquires  or  holds  a  company's 
securities  in  connection  with  a 
nomination,  soliciting  activities,  or 
election  of  a  nominee  under  Exchange 
Act  Rule  14a-l  1  should  not  be  deemed 
to  have  a  purpose  or  effect  of  changing 
or  influencing  the  control  of  the 
company  solely  by  virtue  of  making  the 
nomination  or  engaging  in  such 
activities.  Any  activity  other  than  those 
provided  for  under  Exchange  Act  Rule 


"■ '  Sne  Settion  llA2a,  above. 
'6^  See  Release  No  lC-24816  (Jan.  2,  2001)  |66  FR 
3734,  3737). 

'"17CFR240.10A-3. 


"*s  See  Exchange  Act  Rule  13d-l. 
"*••  See.  e.g.,  Exchange  Act  Rules  13d-l(b)  and 
13d-l(c). 


"'"This  requirement  would  not  extend  the  date 
by  which  the  beneficial  ownership  report  is 
otherwise  due  under  Exhange  Act  Regulation  13D. 
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14a— 11  would  make  these  instructions 
inapplicable. 

To  enable  the  hinctioning  of  the 
proposed  procedure,  we  also  propose  to 
amend  Exchange  Act  Schedule  ISG  to 
require  that  the  security  hold<!r  or  group 
certify  that  they  have  owned  at  least  the 
required  more  than  ct"/o  amount  of  the 
securities  for  the  minimum  time  period 
of  two  years  required  in  proposed 
E.xchange  Act  Rule  14a-ll.  A  security 
holder  or  group  of  security  holders  that 
previously  had  filed  an  Exchange  Act 
Schedule  13G  would  be  required  to 
amend  that  Schedule  to  provide  the 
required  certification  to  make  a 
nomination  under  proposed  Exchange 
Act  Rule  14a-n,"'"  Upon  termination 
of  the  nominating  security  holder  group, 
the  group  would  file  a  final  amendment 
to  the  Exchange  Act  Schedule  13G 
disclosing  termination  of  the  group  and. 
therefore,  the  group's  filing  obligation 
on  Exchange  Act  Schedule  130.'"''  As  is 
currently  the  case  in  determining  that  a 
group  has  been  formed  and  a  group 
filing  is  therefore  required,  the  group 
would  be  required  to  file  as  such  only 
so  long  as  the  security  holders 
comprising  thai  group  continue  to  have 
an  agreement  to  act  together  for  the 
purpose  of  acquiring,  holding,  voting  or 
disposing  of  the  company's  equity 
securities.'^" 

b.  Questions 

M.l.  The  proposal  would  provide  that 
a  security  holder  or  security  holder 
group  would  not,  solelv  by  virtue  of 
nominating  a  director  under  proposed 
Exchange  Act  Rule  14a-ll.  soliciting  on 
behalf  of  that  candidate,  or  having  that 
candidate  elected,  be  viewed  as  having 
acquired  securities  for  the  purpose  or 
effect  of  changing  or  influencing  the 
control  of  the  company.  This  provision 
would  then  permit  those  holders  or 
groups  of  holders  to  report  their 
ownership  on  Exchange  Act  Schedule 
l.HC;.  rather  than  E.xchange  Act  Schedule 
13D.  Is  this  approach  appropriate? 
Should  other  conditions  be  required  to 


"•"The  percfiiilage  of  securities  listed  in  sucti 
certification  will  Ixs  used  not  only  to  determine 
eligibility  to  submit  a  security  holder  nomination 
pursuant  to  proposed  Exchange  Act  Rule  14a-n. 
but  also  lo  determine  the  security  holder  or  security 
holder  group  with  the  largest  percentage  of  eligible 
subject  securities  where  more  than  one  security 
holder  or  security  holder  group  provides  notice  of 
its  intention  to  submit  a  nuniination  pursuant  lo 
proposed  Exchange  Act  Rule  14a- 11  and  is 
nlhcrwise  eligible  to  do  so. 

'"''This  and  other  amendments  would  be  filed  in 
.i(  I  (irdance  with  the  existing  timing  requirements 
tor  beneficial  holders  who  qualify  as  either 
qualified  institutional  investors  or  passive 
investors. 

'™See  Exchange  Act  Rule  13d-5(b)(l)  117  CFR 
240.13d-'>(bl(llJ, 


be  satisfied?  If  so,  what  other 
conditions? 

M.2.  Should  nominating  security 
holders,  including  groups,  be  deemed  to 
have  a  "control"  purpose  that  would 
create  additional  filing  and  disclosure 
requirements  under  the  Exchange  Act 
beneficial  ownership  reporting 
standards? 

M.3.  As  proposed,  security  holders 
that  intend  to  nominate  a  director 
pursuant  to  Exchange  Act  Rule  14a-n 
would  be  required  to  disclose  this  intent 
on  Exchange  Act  Schedule  13G.  Those 
filers  who  originally  filed  an  Exchange 
Act  Schedule  13G  without  an  Exchange 
Act  Rule  14a-ll  intent  would  be 
required  to  amend  their  Ex.hange  Act 
Schedule  13G  to  disclose  such  intent  if 
it  exists.  Is  it  appropriate  to  require  such 
an  amendment  by  existing  filers?  If  not, 
how  should  such  filers  indicate  their 
intent  to  make  a  nomination  pursuant  to 
Exchange  Act  Rule  14a-n?  Are  the 
security  holder  notice  requirements  of 
Exchange  Act  Rule  14a-n(c)  sufficient 
for  this  purpose?  Intent  to  use  the 
nomination  procedure  would  be 
evidenced  in  both  new  filings  and 
amendments  to  aheady-filed  Schedules 
by  the  beneficial  owner  checking  the 
box  on  the  cover  page  of  the  Schedule 
to  identify  the  filing  as  having  been 
made  in  connection  with  a  nomination 
under  the  procedure  and  by  making  the 
proposed  new  certification  regarding 
ownership  of  the  required  amount  of 
company  securities.  Is  this  sufficient 
notice  of  the  beneficial  owner's  intent  to 
use  the  nomination  procedure?  Should 
we  also  require  new  disclosure  related 
to  such  intent  in  a  new  item 
requirement  to  the  Schedule?  Would 
this  be  appropriate  in  light  of  the  fact 
that  Exchange  Act  Schedule  13G 
currently  does  not  require  such 
■purpose"  disclosure? 

M.4.  As  proposed,  nominating 
security  holders  and  nominating 
security  holder  groups  would  be 
required  to  amend  their  Exchange  Act 
Schedule  13G  filings  in  accordance  with 
the  existing  timing  requirements  for 
qualified  institutional  investors  and 
passive  investors.  Should  we  instead 
require  that  such  filers  amend  on  a  more 
expedited  basis?  For  example,  should 
such  filers  be  required  to  report  changes 
in  the  information  reported  previously 
promptly  after  such  change  or  within 
another,  specified  period  of  time? 
Should  amendments  be  limited  to 
material  changes  in  the  information 
reported  if  such  an  expedited 
requirement  is  used?  Should  the 
election  as  director  of  a  nominating 
security  holder  group's  nominee  be 
deemed  the  termination  of  that  group 
(provided  that  the  group  does  not  have 


an  agreement  to  act  together  for  some 
other  purpose)?  Should  such  an  election 
require  an  amendment  to  the 
nominating  security  holder  or 
nominating  security  holder  group's 
Exchange  Act  Schedule  13G1' 

M.5.  Are  there  any  qualified 
institutional  investors  under  Elxchange 
Act  Rule  13d-l(b)  that  would  be 
qualified  to  file  on  Exchange  y\ct 
Schedule  13G  but  should  not  be 
included  in  the  category  of  filers  who 
may  nominate  a  director  using  the 
proposed  procedure?  If  so.  please 
ej^lain  why. 

M.6.  A  related  issue  with  regard  to 
beneficial  ownership  reporting  is 
whether  the  withhold  votes  nomination 
procedure  trigger  may  result  in 
increased  numbers  of  "vote  no  " 
campaigns  by  security  holders  who  are 
attempting  to  trigger  the  nomination 
procedure.  The  possibility  of  triggering 
Exchange  Act  Schedule  13D  reporting 
requirements  currently  may  have  a 
chilling  effect  on  security  holders  who 
otherwise  would  organize  such  an 
effort.  With  regard  to  this  concern,  do 
the  current  rules  under  Exchange  Act 
Regulation  13D  have  such  a  chilling 
effect? 

Are  the  current  rules  sufficient  to 
determine  when  such  activities  should 
require  additional  security  holder 
filings?  Should  security  holders  who 
organize  such  a  campaign  be  deemed  to 
have  a  control  purpose  or  effect  that 
would  necessitate  filing  on  Exchange 
Act  Schedule  13D  rather  than  Exchange 
Act  Schedule  13G?  Should  we  issue 
specific  guidance  with  regard  to  these 
"vote  no"  campaigns  and  the  beneficial 
ownership  reporting  requirements 
generally?  Should  any  such  guidance  be 
limited  to  circumstances  where  the 
security  holder  engaging  in  the  "vote 
no"  campaign  does  so  solely  to  trigger 
the  security  holder  nomination 
procedure? 

2.  Exchange  Act  Section  16 

a.  Proposed  Amendments  to  Rules 
Under  Exchange  Act  Section  16 

Eligible  security  holder  groups  under 
proposed  Exchange  Act  Rule  14a-ll 
may  be  concerned  that  using  the 
proposed  nomination  procedure  will 
subject  them  to  Section  16  of  the 
Exchange  Act.''^  Exchange  Act  Section 
16  applies  to  every  person  who  is  the 
beneficial  owner  of  more  than  10%  of 
any  class  of  equity  security  registered 
under  Section  12  of  the  Exchange  Act 
("10%  owners"),  and  each  officer  and 
director  (collectively  with  10%  owners. 


■^'  15U.S.C.  78p, 
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"insiders")  of  the  issuer  of  such 
security.  Generally: 

•  Exchange  Act  Section  16(a)  requires 
an  insider  to  file  an  initial  report  with 
the  Commission  disclosing  his  or  her 
beneficial  ownership  of  all  equity 
securities  of  the  issuer  upon  becoming 
an  insider.  To  keep  this  information 
current.  Exchange  Act  Section  16(a)  also 
requires  insiders  to  report  changes  in 
such  holdings,  in  most  cases  within  two 
business  days  following  the 
transaction. '"- 

•  Exchange  Act  Section  16(b) 
provides  the  issuer  (or  security  holders 
suing  on  behalf  of  the  issuer)  a  private 
right  of  action  to  recover  from  an  insider 
any  profit  realized  by  the  insider  from 
any  purchase  and  sale  (or  sale  and 
purchase)  of  any  equity  security  of  the 
issuer  within  any  period  of  less  than  six 
months. '^ ' 

•  Exchimge  Act  Section  16(c)  makes  it 
unlawful  for  an  insider  to  sell  any 
equity  security  of  the  issuer  if  the 
insider:  (1)  does  not  own  the  security 
sold;  or  (2)  owns  the  security,  but  does 
not  deliver  it  against  the  sale  within 
specified  time  periods.'""' 

We  do  not  believe  that  a  group  formed 
solely  for  the  purpose  of  nominating  a 
director  pursuant  to  proposed  Exchange 
Act  Rule  14a-n.  soliciting  in 
connection  with  the  election  of  that 
nominee,  or  having  that  nominee 
elected  as  a  director,  would  be  the  type 
of  group  that  should  be  viewed  as  being 
aggregated  together  for  purposes  of 
Exchange  Act  Section  16.  Their  actions 
are  fully  disclosed  and  are  not  for  a 
"control"  purpose,  and  they  clearly  do 
not  have  presumed  "insider"  status. 
Moreover,  we  believe  it  would  be  a 
disinc  entive  to  using  the  proposed 
security  holder  nomination  procedure  if 
security  holders  forming  a  group  to 
nominate  a  director  could  become 
subject  to  Exchange  Act  Section  16  once 
the  group  owned  over  10%  of  the 
company's  equity  securities. 
Accordingly,  we  are  proposing  an 
amendment  to  Exchange  Act  Rule  16a- 
1(a)(1).  the  rule  that  defines  who  is  a 
10%  owner  for  Exchange  Act  Section  16 
purposes,  to  exclude  an  Exchange  Act 
Rule  14a-ll  nominating  security  holder 
group  from  the  definition.''"''  These 
groups  would  remain  subject  to  the 
general  condition  of  the  rule  that  they 
not  have  the  purpose  or  effect  of 
changing  or  influencing  control  of  the 
issuer,  but  a  note  to  Exchange  Act  Rule 


16a-l(a)(l)  would  provide  that  members 
of  nominating  securit\'  holder  L;roups 
would  not  be  deemed  to  have  a  control 
purpose  or  effect  solely  by  virtue  of 
group  membership.'"'*  We  are  not 
proposing  to  exclude  from  the  definition 
of  beneficial  ownership  for  purposes  of 
Exchange  Act  Section  16  security 
holders  whose  individual  ownership 
exceeds  10%  and  are  not  otherwise 
excluded  under  the  current  rule. 

Some  security  holders,  particularly 
institutions  and  other  entities,  may  be 
concerned  that  successful  use  of  the 
proposed  nomination  procedure  to  elect 
a  director  may  result  in  the  nominating 
person  also  being  deemed  a  director 
under  the  "deputization"  theory 
developed  by  courts  in  Exchange  Act 
Section  16(b)  short-swing  profit 
recovery  cases.'""  Under  this  theory  it  is 
possible  for  a  person  to  be  deemed  a 
director  subject  to  Exchange  Act  Section 
16,  even  though  the  issuer  has  not 
formally  elected  or  otherwise  named 
that  person  a  director.  The  judicial 
decisions  in  which  this  theory  was 
applied  do  not  establish  precise 
standards  for  determining  when 
"deputization"  may  exist.  However,  the 
express  purpose  of  Exchange  Act 
Section  16(b)  is  to  prevent  the  unfair  use 
of  information  by  insiders  through  their 
relationships  to  the  issuer.'"" 
Accordingly,  one  factor  that  courts  may 
consider  in  determining  if  Exchange  Act 
Section  16(b)  liability  applies  is 
whether,  by  virtue  of  the  "deputization" 
relationship,  the  "deputizing"  entity's 
transactions  in  issuer  securities  may 
benefit  from  the  deputized  director's 
access  to  inside  information.'"'' 

Proposed  Exchange  Act  Rule  14a-ll 
includes  standards  for  establishing  the 
independence  of  the  nominee  from  the 
nominating  security  holder,  or  members 
of  the  nominating  security  holder  group, 
as  applicable.  We  believe  that,  given 
these  independence  standards  the 
"deputization  "  theory,  whereby  the 


1'-^  Exchange  Act  Section  16(a)  [15  U.S.C.  78p(a)|. 

'7' Exchange  Act  .Section  16(b)  |15  U.S.C.  78p(b)l. 

''"E-xchange  Act  Section  16(c)  (15  U.S.C.  78p(r)|. 

"■'■Proposed  Exchange  Act  Rule  16a-l(a)(l)(i). 
Exchange  Act  Rule  16a-l(a)(l)  also  would  be 
reorganized  for  clarity. 


'■'•Exchange  Act  Rule  16a-l(a)(l)  |17  CFR 
240.16a-l(a)(l)|  also  contains  a  general  condition 
that  the  securities  he  held  for  the  benefit  of  third 
parties  or  in  customer  or  fiduciary  accounts  in  the 
ordinary  course  of  business,  but  this  condition 
would  not  be  applicable  to  nominating  security 
holder  groups.  We  believe  that  the  requirement  that 
they  qualify  for  Exchange  Act  Schedule  13G  rather 
than  Exchange  .^ct  Schedule  13D  provides  adequate 
protection  in  this  area. 

'''•Sep  Federw  Martin  MaheUa.  406  F2d  260  (2d 
Cir.).  cert,  denied.  396  U.S.  1036  (1970):  Blau  v. 
Ijehman.  ;}68  U.S.  403  (1962):  and  liattnerv. 
Lehman.  193  F.2d  564  (2d  Cir.  1952). 

''"Exchange  Act  Section  16(b)  begins:  "For  the 
purpose  of  preventing  the  unfair  use  of  information 
which  may  have  been  obtained  by  such  beneficial 
owner,  director,  or  officer  by  reason  of  his 
relationship  to  the  issuer.  .   .  ." 

''■'See,  e.g..  Federv.  Martin  Marietta,  at  note  177. 
above. 


beneficial  ownership  of  a  security 
holder  or  group  is  imputed  to  a 
"deputized"  director  (and  director 
status  imputed  to  the  security  holder  or 
group),  should  not  apply.  In  considering 
the  proposed  independence  standards, 
discussed  in  Section  11. A. 8,  above, 
commenters  also  should  consider  the 
director  by  "deputization"  theory,  and 
whether  the  proposed  standards  should 
be  modified  in  any  way  to  make  it  less 
likely  that  in  Exchange  Act  Section 
16(b)  cases  courts  would  find 
nominating  security  holders  to  be 
"deputized"  directors  in  circumstances 
where  liability  should  not  apply. 

b.  Questions 

N.l.  Would  the  proposed  Exchange 
Act  Rule  16a-l(a)(l)  amendments 
address  nominating  security  holders 
and  nominating  security  holder  groups 
appropriately?  Should  the  proposed 
exclusion  be  based  on  any  additional  or 
different  conditions? 

N.2.  If  the  Commission  adopts  a 
security  holder  nomination  rule  with  an 
eligibility  threshold  of  10%  or  greater, 
would  Exchange  Act  Section  16 
reporting  and  short  swing  profit  liability 
deter  the  formation  of  nominating 
security  holder  groups? 

C.  General  Request  for  Comment 

We  request  and  encourage  any 
interested  person  to  submit  comments 
regarding: 

•  The  proposed  amendments  that  are 
the  subject  of  this  release; 

•  Additional  or  different  changes:  or 

•  Other  matters  that  may  have  an 
effect  on  the  proposals  contained  in  this 
release. 

We  request  comment  from  the  point 
of  view  of  companies,  investors  and 
other  market  participants.  With  regard 
to  any  comments,  we  note  that  such 
comments  are  of  great  assistance  to  our 
rulemaking  initiative  if  accompanied  by 
supporting  data  and  analysis  of  the 
issues  addressed  in  those  comments. 

III.  Paperwork  Reduition  .\(  t 

A.  Background 

The  proposed  amendments  contain 
"collection  of  information  " 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995."*" 
We  are  submitting  the  proposal  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the  PRA.'"' 
The  titles  for  the  collections  of 
information  are: 

(1)  "Proxy  Statements — Regulation 
14A  (Commission  Rules  14a-l  through 


""'44  U.S.C.  3501  etseq. 

'"'  44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
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14a-15  and  Schedule  14A)"  (OMB 
Control  No.  3235-0059); 

(2)  'information  Statements — 
Regulation  14C  (Commission  Rules  14c- 
1  through  14C-7  and  Schedule  14C)"  '"- 
(OMB  Control  No.  3235-0057); 

(3)  "Securities  Ownership — 
Regulation  13D  and  13G  (Commission 
Rules  13d-l  through  13d-7  and 
Schedules  13D  and  13G)"  (OMB  Control 
No.  3235-0145): 

(4)  'Form  lO-K"  (OMB  Control  No. 
3235-0063); 

(5)  •Form  lO-KSB'  (OMB  ConU-ol  No. 
3235-0420); 

(6)  'Form  lO-Q"  (OMB  Control  No. 
3235-0070); 

(7)  'Form  lO-QSB"  (OMB  Control  No. 
3235-0416); 

(8)  -Form  8-K"  (OMB  Control  No. 
3235-0060); 

(9)  "Form  N-CSR  under  the 
Investment  Company  Act  of  1940  and 
Securities  Exchange  Act  of  1934. 
Certified  Shareholder  Report"  (OMB 
Control  No.  3235-0570); 

(10)  "Form  N-SAR  under  the 
Investment  Company  Act  of  1940,  Semi- 
Annual  Report  for  Registered 
Investment  Companies"  (OMB  Control 
No.  3235-0330);  and 

(11)  "Rule  20a-l  under  the 
Investment  Company  Act  of  1940, 
Solicitations  of  Proxies,  Consents,  and 
Authorizations"  (OMB  Control  No. 
3235-01.58). 

These  regulations,  rules  and  forms 
were  adopted  pursuant  to  the  Exchange 
Act  and  the  Investment  Company  Act 
and  set  forth  the  disclosure 
requirements  for  securities  ownership 
reports  filed  hy  investors  and  proxy  and 
information  statements,'"-*  periodic 
reports  and  current  reports  filed  by 
companies  to  ensure  that  investors  are 
informed  and  can  make  informed  voting 
or  investing  decisions.  The  hours  and 
C(3sts  associated  with  preparing,  filing 
and  sending  these  schedules  and  forms 


'"-Exchange  Act  Schedule  14C;  require.s 
disclosure  of  some  items  of  Exchange  .Act  Schedule 
14A.  Therefore,  while  we  are  not  proposing  to 
amend  the  text  of  Exchange  Act  S<;hedule  14C.  the 
proposed  amendments  to  Exchange  Act  Schedule 
14A  must  also  be  reflef:ted  in  the  PRA  burdens  for 
Exchange  Act  St.hedule  14(;. 

'"^The  proxy  mles  apply  only  to  domestic 
companies  with  equity  securities  registered  under 
Section  12  of  the  Exchange  Act  and  to  investment 
companies  registered  under  the  Investment 
Company  Act.  There  is  a  discrepancy  between  the 
number  of  annual  reports  by  reporting  companies 
and  the  number  of  proxy  and  information 
statements  filed  with  the  Commission  in  any  given 
year  This  is  because  some  companies  are  subject 
to  reporting  requirements  by  virtue  of  Section  1 5(d) 
of  the  Exchange  Act.  and  therefore  are  not  covered 
bv  the  proxy  rules.  In  addition,  companies  that  are 
not  listed  on  a  national  securities  exchange  or 
traded  on  the  Nasdaq  Stock  Market  may  not  hold 
annual  meetings  and  therefore  would  not  be 
required  to  file  a  proxy  or  information  statement. 


constitute  reporting  and  cost  burdens 
imposed  by  each  collection  of 
information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

B.  Summary  of  Proposed  Amendments 

The  proposed  rules  would,  under 
certain  limited  circumstances,  require 
companies  to  inc:lude  in  their  proxy 
materials  security  holder  nominees  for 
election  as  director.  Specifically,  the 
proposed  rules  would  create  a 
mechanism  for  nominees  of  long-term 
security  holders,  or  groups  of  long-term 
security  holders,  with  significant 
holdings  to  be  included  in  company 
proxy  materials  where  security  holders 
are  permitted  under  state  law  to 
nominate  directors  and  where  evidence 
suggests  that  the  company  has  been 
unresponsive  to  security  holder 
concerns  as  they  relate  to  the  proxy 
process.  For  purposes  of  the  PRA.  we 
estimate  the  total  annual  incremental 
paperwork,  burden  for  operating 
companies,  funds  and  security  holders 
that  would  be  required  under  our 
proposed  rules  to  be  approximately 
1,793  hours  of  personnel  time  for 
operating  companies,  funds  and  security 
holders  and  a  cost  of  approximately 
$409,000  for  the  services  of  outside 
professionals."*''  As  discussed  further 
below,  these  total  costs  include  all 
additional  disclosure  burdens 
associated  with  the  proposed  rules 
including  burdens  related  to  the 
triggering  events,  notice  requirements 
and  direct  access  itself.'"^  Compliance 
with  the  proposed  requirements  would 
be  mandatory.  There  would  be  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosiu-e  requirements  would  not 
be  kept  confidential. 

1.  Applicability  of  Proposed  Exchange 
Act  Rule  14a-il 

a.  State  Law  Considerations 

The  proposed  rules  would  apply  only 
where  the  company's  security  holders 
are  permitted  under  state  law  to 
nominate  a  candidate  or  candidates  for 
election  as  a  director.  We  do  not  know 


'»■'  For  convenience,  the  estimated  PRA  hour 
Durdens  have  been  rounded  to  the  nearest  whole 
number,  and  ttie  estimated  PRA  cost  burdens  have 
been  rounded  to  the  nearest  $100.  In  connection 
with  other  recent  rulemakings,  we  have  had 
discussions  with  several  private  law  firms  to 
estimate  an  hourly  rate  of  $300  as  the  cost  of 
outside  professionals  that  assist  companies  and 
security  holders  (or  security  holder  groups)  in 
preparing  these  disclosures. 

'*^The  paperwork  burden  for  funds  will  be 
discussed  in  the  footnotes  to  Sections  111. B.  1-3., 
below. 


the  precise  number  of  states  that 
prohibit  security  holders  from 
nominating  a  candidate  or  candidates 
for  election  as  director  or  the  number  of 
companies  that  are  permitted  to  and  do/ 
or  (would)  include  a  prohibition  against 
nominating  a  candidate  or  candidates  in 
their  articles  of  incorporation  or  bylaws. 
We  request  comment  and  supporting 
empirical  data,  for  purposes  of  the  PRA, 
on  any  existing,  applicable  state  law 
provisions  that  would  prohibit  security 
holders  or  security  holder  groups  from 
nominating  a  candidate  or  candidates 
for  election  as  director. 

b.  Nomination  Procedure  Triggering 
Events 

The  proposed  security  holder 
nomination  procedure  would  become 
operative  for  the  company  only  after  the 
occurrence  of  one  or  both  of  the 
following  two  nomination  procedure 
triggering  events: 

•  At  least  one  of  the  company's 
nominees  for  the  board  of  directors  for 
whom  the  company  solicited  proxies 
received  "withhold"  votes  from  more 
than  35%  of  the  votes  cast  at  an  annual 
meeting  of  security  holders  held  after 
lanuary  1.  2004,  at  which  directors  were 
elected  (provided,  that  this  event  may 
not  occur  in  the  case  of  a  contested 
election  to  which  Exchange  Act  Rule 
14a-12(c)  applies  or  an  election  to 
which  the  proposed  security  holder 
nomination  procedure  in  Exchange  Act 
Rule  14a-ll  applies);  or 

•  A  security  nolder  proposal 
submitted  pursuant  to  Exchange  Act 
Rule  14a-8  providing  that  the  company 
become  subject  to  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-ll{a)  was 
submitted  for  a  vote  of  security  holders 
at  an  annual  meeting  of  security  holders 
held  after  January  1.  2004  by  a  security 
holder  or  group  of  security  holders  that 
held  more  than  1%  of  the  company's 
securities  entitled  to  vote  on  the 
proposal  for  one  year  as  of  the  date  the 
proposal  was  submitted  and  provided 
evidence  of  such  holding  to  the 
company;  and  (b)  that  "direct  access" 
proposal  received  more  than  50%  of  the 
votes  cast  on  that  proposal  at  that 
meeting. 

Exchange  Act  Schedule  14A 
prescribes  the  information  that  a 
company  must  include  in  its  proxy 
statement  to  ensure  that  security  holders 
are  provided  material  information 
relating  to  voting  decisions.  Exchange 
Act  Schedule  14C  prescribes  the 
information  that  a  company  that  is 
registered  under  Section  12  of  the 
Exchange  Act  must  include  in  its 
information  statement  in  advance  of  a 
security  holders'  meeting  when  it  is  not 
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soliciting  proxies  from  its  security 
holders,  including  the  taking  of 
corporate  action  by  written 
authorization  or  consent  of  security 
holders.  Exchange  Act  Rule  14a-8 
requires  the  company  to  include  a 
security  holder  proposal  in  its  Exchange 
Act  Schedule  14A  or  14C  unless  the 
security  holder  has  not  complied  with 
the  procedural  requirements  in 
Exchange  Act  Rule  14a-8  or  the 
proposal  falls  within  one  of  the  13 
substantive  bases  for  exclusion  in 
Exchange  Act  Rule  14a-8.  Investment 
Company  Act  Rule  20a-l  requires 
registered  investment  companies  to 
comply  with  Exchange  Act  Regulation 
14A  or  14C.  as  applicable,  i"'" 

For  purposes  of^the  PRA,  we  estimate 
the  total  annual  incremental  paperwork 
burden  for  operating  companies  and 
security  holders  or  security  holder 
groups  to  prepare  the  disclosure  that 
would  be  required  under  this  portion  of 
the  propos(?d  rules  to  be  approximately 
648  hours  of  personnel  time  and  a  cost 
of  approximately  S64.800  for  the 
services  of  outside  professionals.'"' 
These  burdens  and  costs  include  the 
new  disclosure  requirement  that  the 
company  notifv'  security  holders  that  it 
has  received  a  proposal  seeking  direct 
access  by  a  more  than  1%  security 
holder  who  has  held  the  securities  for 
at  least  one  year.  They  also  include  the 
burdens  and  costs  associated  with  the 
Exchange  Act  Rule  14a-8  security 
holder  proposal  process,  including  the 
security  holder  or  security  holder 
groups'  preparation  of  the  security 
holder  proposal,  the  company's 
preparation  of  a  no-action  request,  if 
applicable,  and  the  company's 
preparation  of  the  statement  of 
opposition  if  the  proposal  is  included  in 
the  proxy  materials.'""  Because 


""'The  annual  respon.ses  to  Investment  Company 
Act  Rule  20a-l  reflect  the  numhor  of  proxy  and 
information  statements  that  are  filed  by  funds, 

'""  For  funds,  we  estimate  that  14  Exchange  Act 
Rule  14a-8  security  holder  proposals  seeking  direct 
access  will  be  submitted  by  holders  of  r'ti  or  more 
of  a  fund's  securities  each  year.  We  estimate  that 
the  incremental  disclosure  burden  will  be  1  hour 
for  each  fund  to  disclose  on  Exchange  Act  Schedule 
14A  that  it  has  received  a  direct  access  security 
holder  proposal  by  a  more  than  1%  security  holder 
who  has  held  the  securities  for  at  least  one  year,  for 
a  total  of  14  hours.  We  estimate  that  the  annual 
incremental  disclosure  burden  for  the  proponent's 
preparation  of  the  proposal  and  the  Exchange  Act 
Rule  14a-8  no-action  process  would  average  15 
hours  per  proposal,  for  a  total  of  210  hours  (14 
proposals  x  15  hours).  Hence,  the  total  burden 
would  be  224  hours  (14  hours  +  210  hours), 
corresponding  to  168  hours  of  personnel  time  and 
516,800  of  costs  for  services  of  outside 
professionals.  This  burden  would  be  added  to  the 
PRA  burden  of  Rule  20a-l. 

188  We  recognize  that  a  company  that  receives  a 
security  holder  proposal  has  no  obligation  to  make 
a  no-action  request  under  Exchange  .\c\  Rule  14a- 
8  unless  it  intends  to  exclude  the  proposal  from  its 


Exchange  Act  Rule  14a-8  already 
requires  companies  to  have  a  process  for 
reviewing  security  holder  proposals,  the 
proposed  amendments  should  not 
impose  new  incrementaLburdens  and 
costs  on  companies  in  connection  with 
such  reviews  or  with  training  personnel. 

We  believe  that  the  annual 
incremental  PRA  burden  due  to  the 
triggering  events  is  likely  to  arise  from 
the  submission  of  Exchange  Act  Rule 
14a-8  security  holder  proposals  by 
holders  of  1%  or  more  of  a  company's 
securities  providing  that  the  company 
become  subject  to  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-n.  \Ve  estimate 
that  the  number  of  such  proposals 
would  be  54.'"^  We  estimate  an  annual 
incremental  disclosure  burden  of  1  hour 
for  each  company  to  disclose  that  it  has 
received  a  security  holder  proposal 
seeking  direct  access  by  an  over  1% 
security  holder  who  has  held  the 
securities  for  one  year,  for  a  total  of  54 
hours.  We  estimate  that  the  annual 
incremental  disclosure  burden  for  the 
proponent's  preparation  of  the  proposal 
and  the  Exchange  Act  Rule  14a-8  no- 
action  process  would  average  15  hours 
per  proposal,  for  a  total  of  810  hours. ''^" 

.We  do  not  believe  that  there  would  be 
any  increased  paperwork  burden  under 
this  portion  of  the  proposed  rules  for  the 
triggering  event  related  to  company 
nominees  for  directors  who  receive  over 
35%  "withhold"  votes. 

We  estimate  that  this  total  burden  of 
864  hours  would  result  in  648  hours  of 
internal  time  and  S64.800  of  outside 
costs. 

2.  Notice  Requirements 

Proposed  Exchange  Act  Rule  14a-ll 
would  require  each  company  to  disclose 
the  follow'ing; 

•  Each  company  would  be  required  to 
disclose  the  security  holder  vote  with 
regard  to  any  of  the  nomination 
procedure  triggering  events  in  its 
quarterly  report  on  Exchange  Act  Form 


[iroxy  materials.  Similarly,  we  recognize  that  a 
company  is  not  obligated  to  provide  a  statement  of 
opposition. 

iH<)\ve  estimate  that  5%  of  the  total  number  of 
security  holder  proposals  received  will  be  direct 
access  proposals  Based  on  an  IRRC  estimate  that 
there  will  be  1.070  security  holder  proposals 
submitted  in  2003.  this  corresponds  to  54 
proposals. 

190  Wg  estimate  an  annual  incremental  disclosure 
burden  of  approximately  25  hours  for  each 
Exchange  Act  Rule  14a-8  no-action  request  that  a 
company  makes  The  Division  of  Corporation 
Finance  received  465  Exchange  Act  Rule  14a-8 
proposals  in  the  2002  proxy  season.  Based  on  the 
statistic  provided  by  IRRC  that  802  security  holder 
proposals  were  filed  in  the  2002  proxy  season,  we 
estimate  that  companies  will  seek  no-action  relief 
on  58%  of  the  proposals  received  58%  of  25  hours 
would  correlate  to  1 5  hours  for  each  security  holder 
proposal  that  a  company  receives. 


10-Q  or  10-QSB  for  the  period  in  which 
the  matter  was  submitted  to  a  vote  of 
security  holders;  where  the  nomination 
procedure  triggering  event  occurred 
during  the  fourth  quarter  of  the  fiscal 
year,  on  Exchange  Act  Form  10-K  or 
10-KSB;  or  semi-annually  on 
Investment  Company  Act  Form  N-CSR. 
in  the  case  of  a  fund:'*^'  and 

•  Each  company  would  be  required  to 
include  in  that  Exchange  Act  Form  10- 
Q.  10-QSB.  Exchange  Act  Form  10-K  or 
10-KSB.  or  Investment  Company  Act 
Form  N-CSR,  information  disclosing 
that  it  would  be  subject  to  the  security 
holder  nomination  procedure  as  a  result 
of  such  vote,  if  applicable. 

If  the  company  did  not  hold  an 
annual  meeting  during  the  previous 
year,  or  if  the  date  of  the  current  year's 
annual  meeting  has  been  changed  by 
more  than  30  days  from  the  previous 
year's  annual  meeting,  the  company 
would  be  required  to  disclose  the  date 
by  which  security  holders  must  submit 
their  notice  to  require  that  the  company 
include  the  security  holder's  nominee 
on  the  company's  proxy  card. 

For  purposes  of  the  PRA.  we  estimate 
the  annual  incremental  paperwork 
burden  for  companies  to  prepare  the 
disclosure  that  would  be  required  under 
this  portion  of  the  proposed  rules  to  be 
approximately  86  hours  of  company 
personnel  time  and  a  cost  of 
approximately  S8.700  for  the  services  of 
outside  professionals.'*^'  This  estimate 
includes  the  company's  cost  to  disclose 
the  security  holder  vote  with  regard  to 
a  security  holder  proposal  seeking  direct 
access,''^'  the  company's  cost  to  disclose 


'■"  We  are  proposing  that  funds  be  required  to 
provide  disclosure  on  Form  N-CSR  regarding  each 
matter  submitted  to  a  vote  of  security  holders  and 
to  delete  as  duplicative  Item  77C  of  Form  N-S,4R. 
which  currently  requires  similar  disclosure  We 
estimate  that  281  matters  submitted  for  a  vote  of 
security  holders  were  disclo.sed  on  Item  77C  of 
Form  N-S.'VR  during  the  most  re<:ent  12  months.  We 
estimate  that  the  removal  of  Item  77C  will  decrease 
the  PRA  burden  for  Form  N-S.'KR  by  0.5  hours  per 
filing,  or  140.5  hours  total.  This  burden  of  140.5 
hours  will  be  added  to  Form  N-CSK  under  nur 
proposals,  together  with  the  proposed  new- 
disclosure  regarding  the  nomination  procedure 
triggering  events. 

'"'  For  funds,  we  estimate  that  14  funds  will  be 
required  to  provide  di.sclosure  on  Form  N-CSR 
regarding  a  direct  access  security  holder  proposal 
each  year,  which  we  estimate  WMuld  average 
approximately  0.5  burden  hours,  for  a  total  of  7 
hours.  We  estimate  that  14  funds  will  need  to 
disclose  on  Form  N-CSR  that  they  are  subject  to  the 
security  holder  nomination  procedure,  which  we 
estimate  would  average  approximately  1  burden 
hour,  for  14  hours  total.  Hence,  the  total  burden 
would  be  21  hours  (7  hours  +  14  hours), 
corresponding  to  16  hours  of  fund  personnel  time 
and  SI  .500  for  the  services  of  outside  professionals. 
This  burden  would  be  added  to  the  PRA  burden  of 
Form  N-CSR. 

'93  Item  4  of  Part  II  of  Exchange  Act  Forms  10- 
Q  and  10-QSB  and  Item  4  of  Part  I  of  Exchange  Act 
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that  it  would  be  subject  to  the  security 
holder  nomination  procedure,  if 
applicable,  and  the  company's  cost  to 
disclose  the  date  of  the  annual  meeting 
if  the  company  did  not  hold  an  annual 
meeting  during  the  prior  year  or  if  the 
date  of  the  meeting  changed  by  more 
than  one  year.  This  estimate  includes 
the  time  and  the  cost  of  preparing 
disclosure  that  has  been  appropriately 
reviewed  by  executive  officers,  the 
disclosure  committee,  in-house  counsel, 
outside  counsel,  and  members  of  the 
board  of  directors. 

As  noted  above,  we  estimate  that  54 
companies  would  receive  a  direct  access 
securitv  holder  proposal,  which  we 
estimate  would  average  approximately 
0.5  hours  burden  hours,  for  a  total  of  27 
hours.  We  estimate  that  73  companies 
would  need  to  disclose  that  they  are 
subject  to  the  security  holder 
nomination  procedure,  which  we 
estimate  would  average  approximately  1 
burden  hour,  for  73  hours  annually. ^^'^ 
We  estimate  that  3  of  these  73 
companies  would  need  to  file  the 
Exchange  Act  Form  8-K  because  the 
company  did  not  hold  an  annual 
meeting  during  the  prior  year  or  the  date 
of  the  annual  meeting  has  changed  more 
than  30  days  from  the  prior  vear. ''•''  We 
estimate  5  burden  hours  to  prepare, 
review  and  file  the  Exchange  Act  Form 
8-K,  for  a  total  of  15  hours. 

This  total  burden  of  115  hours 
corresponds  to  86  hours  of  internal  time 
and  $8,700  in  outside  costs. 

3.  Exchange  Act  Rule  14a-ll 
Nomination  Procedure 

To  be  eligible  to  submit  a  nomination 
in  accordance  with  proposed  Exchange 
Act  Rule  14a-ll.  a  security  holder  or 
group  of  security  holders  would  be 
required  to: 

•  Beneficially  own,  either 
individually  or  in  the  aggregate,  more 
than  5%  of  the  company's  securities 


Forms  10-K  and  10-KSB  currently  require  that 
companies  disclose  the  results  of  the  voting  on  all 
matters  submitted  to  a  vote  of  securitv  holders 
during  the  period  covered  by  the  report.  Because 
security  holders  would  be  allowed  to  submit  a 
direct  access  proposal  under  Exchange  Act  Rule 
14a-8  as  a  result  of  the  proposed  rules,  there  would 
be  an  annual  incremental  disclosure  burden  to 
disclose  the  vote  on  this  proposal. 

""Our  best  estimate  is  that  11%  of  U.S. 
exchange-traded  companies  have  director  withhold 
votes  of  more  than  35%,  which  corresponds  to 
approximately  57  companies  We  combine  this 
estimate  with  our  estimate  that  30%  of  companies 
will  receive  direct  acce-ss  proposals  from  holders  of 
more  than  1%  of  the  companies'  securities  that  will 
pass,  which  corresponds  to  16  proposals. 

"•■^  Based  on  a  review  of  1.255  companies'  annual 
meeting  dates,  we  estimate  that  375%  of  companies' 
annual  meeting  dates  changed  by  more  than  30  days 
from  the  prior  year.  3.75%  of  73  companies  would 
correspond  tn  roughly  3  companies  that  would  be 
required  to  file  a  Form  8-K  Source:  IRRC. 


that  are  eligible  to  vote  for  the  election 
of  directors  at  the  next  annual  meeting 
of  security  holders  (or,  in  lieu  of  such 
an  annual  meeting,  a  special  meeting  of 
security  holders),  with  each  of  the 
securities  used  for  purposes  of 
calculating  that  ownership  having  been 
held  continuously  for  at  least  two  years 
as  of  the  date  of  the  nomination  and 
intend  to  continue  to  own  those 
securities  through  the  date  of  that 
annual  or  special  meeting; 

•  Be  eligible,  as  to  the  security  holder 
or  each  member  of  the  security  holder 
group,  to  report  beneficial  ownership  on 
Exchange  Act  Schedule  13G  and  have 
filed  an  Exchange  Act  Schedule  13G  or 
an  amendment  to  Exchange  Act 
Schedule  13G  reporting  their  beneficial 
ownership  as  a  passive  or  institutional 
investor  (or  group),  which  Schedule 
must  include  a  certification  that  the 
security  holder  or  security  holder  group 
has  held  more  than  5%  of  the  subject 
securities  for  at  least  two  years;i^f'  and 

•  Provide  notice  to  the  company  of  its 
intent  to  require  that  the  company 
include  that  security  holder's 
nominee{s)  on  the  company's  proxy 
card  and  make  certain  representations 
and  provide  information  about  the 
candidate  or  candidates. 

Unless  the  company  determines  that 
it  is  not  required  to  include  a  nominee 
from  a  nominating  security  holder  or 
nominating  security  holder  group  in  its 
proxy  materials,  the  company  would  be 
required  to  include  information 
regarding  the  security  holder  nominee 
in  the  company's  proxy  statement.  In 
addition,  if  the  company  chooses  to 
include  statements  supporting  company 
nominees  and/or  opposing  the 
nominating  security  holder's  nominees, 
nominating  security  holders  would  be 
afforded  the  same  opportunity.  If  the 
company  determines  that  it  is  not 
required  to  include  a  nominee  in  its 
proxy  materials,  it  must  provide  notice 
of  its  determination. 

For  purposes  of  the  PRA,  we  estimate 
the  total  annual  incremental  paperwork 
burden  for  operating  companies  and 
security  holders  or  security  holder 
groups  to  prepare  the  disclosure  that 
would  be  required  under  this  portion  of 
the  proposed  rules  to  be  approximately 
668  hours  of  personnel  time  and  a  cost 
of  approximately  $282,600  for  the 
services  of  outside  professionals.'^'' 


This  estimate  includes  the  security 
holder  or  security  holder  group's 
preparation  of  the  nominating  security 
holder  or  nominating  security  holder 
group's  notice  to  the  company  of  its 
intent  to  require  that  the  company 
include  that  security  holder's  nominee 
on  the  company's  proxy  card;  the 
security  holder  or  security  holder 
group's  preparation  and  filing  of  an 
Exchange  Act  Schedule  13G  and  the 
related  certification;  and  the  security 
holder  or  security  holder  group's 
preparation  of  a  statement  of  support  for 
its  candidate  or  candidates  and/or 
opposition  to  the  company's  nominees, 
if  applicable.  This  estimate  also 
includes  the  company's  preparation  and 
review  of  the  information  to  be  included 
in  the  proxy  materials  if  a  nominee  is  to 
be  included  in  the  proxy  materials,  and 
the  company's  preparation  and  review 
of  its  statement  of  opposition  to  the 
security  holder's  nominee,  if  applicable. 
If  the  company  determines  that  the 
security  holder's  nominee  can  be 
excluded  from  the  proxy  materials,  this 
annual  incremental  burden  also 
includes  the  company's  preparation  of 
the  notice  as  to  why  the  nominee  is  not 
eligible. 

We  estimate  that  the  proposed  access 
rule  would  be  triggered  in  73 
companies,  and  in  45  of  these 
companies  at  least  one  securitv  holder 
or  security  holder  group  would  make  a 
nomination.'''"  Further,  we  estimate 
that,  in  companies  where  a  nomination 
is  made,  an  average  of  2  security  holders 


'8^  A  nominating  security  holder  or  security 
holder  group  of  a  mutual  fund  would  be  required 
to  file  information  reporting  the  security  holder  or 
security  holder  group's  beneficial  ownership  as  part 
of  the  .security  holder's  notice  to  the  fund,  pursuant 
to  proposed  Exchange  Act  Rule  14a-ll(c)(ll). 

"*'  For  funds,  we  estimate  that  the  proposed 
access  rule  would  be  triggered  in  14  funds  each 
year,  and  in  9  of  these  funds  at  least  one  security 


holder  or  security  holder  group  will  make  a 
nomination.  Further,  we  estimate  that,  in  funds 
where  a  nomination  is  made,  an  average  of  2 
security  holders  or  grjups  will  submit  a 
nomination.  We  estimate  that  the  disclosure  burden 
for  each  of  these  1 8  security  holders  or  groups  to 
provide  notice  of  its  intent  to  require  that  the  fund 
include  the  security  holder's  nominee  on  the  fund's 
proxy  card  would  he  approximately  4  hours,  for  a 
total  of  72  hours.  We  also  estimate  that  the 
disclosure  burden  for  these  18  securitv  holders  or 
groups  to  review  and  file  an  Exchange  Act  Schedule 
13G  (in  the  case  of  a  closed-end  fund)  or  the  portion 
of  the  notice  to  the  fund  requiring  disclosure  of 
beneficial  ownership  similar  to  Exchange  Act 
Schedule  13G  (in  the  case  of  a  mutual  fund)  and 
the  accompanying  certification  would  be 
approximately  12  hours,  for  a  total  of  216  hours. 
This  burden  would  be  added  to  the  PRA  burden  of 
Rule20a-1. 

''J"  Based  on  data  on  the  size  of  institutional 
shareholdings,  we  estimate  that  approximately  50% 
of  companies  that  receive  over  35%  of  withhold 
votes  for  one  of  their  nominees  would  have  an 
individual  security  holder  or  securitv  holder  group 
with  5%  of  the  shares  outstanding  that  would  be 
able  to  make  a  nomination  This  would  correspond 
to  29  companies.  We  estimate  that  all  of  the 
companies  that  receive  a  direct  access  proposal  that 
pa.S3es  will  have  an  individual  security  holder  or 
security  holder  group  with  5"/(.  of  the  shares 
outstanding  since  security  holders  who  submit  an 
access  proposal  would  likely  do  so  only  if  they  are 
confident  that  a  group  will  make  a  nomination.  This 
would  correspond  to  16  companies. 
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or  security  holder  groups  would  submit 
a  nomination.  We  estimate  that  the 
disclosure  burden  for  each  of  these  90 
nominating  security  holders  or 
nominating  security  holder  groups  to 
provide  notice  of  its  intent  to  require 
that  the  company  include  the  security 
holder's  nominee  in  the  company's 
proxy  materials  would  be  approximately 
4  hours,  for  a  total  of  360  hours.  We  also 
estimate  that  the  disclosure  burden  for 
these  90  security  holders  or  security 
holder  groups  to  review  and  fde  an 
Exchange  Act  Schedule  13G  and 
certification  would  be  approximately  12 
hours,  for  a  total  of  1.080  hours. 

In  order  to  conservatively  estimate  the 
PRA  burden,  we  estimate  that  49 
nominees  would  be  excluded  from  the 
proposed  Exchange  Act  Rule  14a- 11 
nomination  procedure.'^''  We  estimate 
that  the  annual  disclosure  burden  for 
companies  to  notify  the  49  nominating 
security  holders  or  nominating  security 
holder  groups  of  their  determination  not 
to  include  the  nominee(s)  in  its  proxy 
materials  would  be  1  hour,  for  a  total  of 
49  hours.  We  estimate  the  annual 
disclosure  burden  for  companies  to 
include  the  remaining  41  nominees  in 
their  proxy  materials  to  be  1  burden 
hour,  for  a  total  of  41  hours.  Of  these  41 
companies,  we  estimate  that  20 
companies  would  include  a  statement 
with  regard  to  the  security  holder 
nominee  or  nominee.-^""  We  estimate 


'"^The  proposed  rules  contemplate  that  the 
company  only  would  be  required  to  include  in  its 
proxy  statement  and  form  of  proxy  the  nominee  or 
nominees  of  the  security  holder  or  securitv  holder 
group  with  the  largest  Ijeneficial  ownership  ,^s 
such,  only  4.5  of  the  90  nominating  security  holders 
or  security  holder  groups  would  be  eligible  to 
nominate  a  candidate  or  candidates  to  the  board. 
Further,  although  there  is  no  reliable  wav  to  predict 
the  number  of  companies  that  would  determine  that 
they  are  not  required  to  include  a  nominee  m  their 
proxy  materials  due  to  the  nominee  being  ineligible 
under  proposed  Exchange  .^ct  Rule  14a-ll,  we 
estimate  that  approximately  10%  of  companies 
would  make  this  determination. 

^"^ There  is  no  way  to  determine  how  many 
companies  would  choose  to  include  a  statement 
regarding  the  security  holder  nominee  or  nominees 


that  this  burden  would  be 
approximately  2  hours.  Similarly,  we 
estimate  the  disclosure  burden  for  the 
security  holder  or  security  holder  group 
to  prepare  a  statement  of  support  for  its 
nominee  or  nominees  to  be 
approximately  2  burden  hours.-'  ' 

We  estimate  that  this  total  burden  of 
1.610  hours  would  result  in  668  hours 
of  interna!  time  and  S282.600  of  outside 
costs. 

All  of  the  figures  above  are  estimates 
because  there  is  no  reliable  way  to 
predict  how  many  more  security  holder 
proposals  would  be  submitted  based  on 
the  proposed  amendments,  how  often 
the  events  would  be  triggered  or  how 
many  security  holders  would  be  able  to 
meet  the  applicable  requirements  (e.g.. 
minimum  ownership  threshold).  We 
request  comment  and  supporting 
empirical  data  on  whether,  for  purposes 
of  the  PRj^,  there  likely  would  be  an 
increase  in  the  number  of  Exchange  Act 
Rule  14a-8  security  holder  proposals 
that  companies  receive  as  a  result  of 
creating  triggering  events  to  activate  the 
nomination  procedure;  how  often  the 
triggering  events  likely  would  be 
triggered;  and  how  likely  it  would  be  for 


We  estimate  that  50%  of  companies  would  include 
such  a  statement. 

^°'  For  funds,  we  estimate  that  10  nominees  will 
be  excluded  from  the  security  holder  nomination 
procedure  each  year,  and  the  annual  disclosure 
burden  for  a  fund  to  notify  the  10  nominating 
security  holders  or  groups  of  the  fund's 
determination  not  to  include  the  nominee  in  its 
proxy  materials  would  be  1  hour,  for  a  total  of  10 
hours.  We  estimate  that  the  annual  disclosure 
burden  for  a  fund  to  include  the  remaining  8 
nominees  in  its  proxy  materials  to  be  1  burden 
hour,  for  a  total  of  8  hours.  Of  these  8  funds,  we 
estimate  that  4  funds  and  nominating  security 
holders  will  include  a  statement  with  regard  to  the 
security  holder  nominee  or  nominees  and  the 
disclosure  burden  would  be  approximately  4  hours, 
for  a  total  of  16  hours.  The  total  burden  with  respect 
to  the  Exchange  Act  Rule  14a-ll  nomination 
procedure  wouJd  be  322  hours  (72  hours  +  216 
hours  +  10  hours  +  8  hours  +  16  hours), 
corresponding  to  242  hours  of  fund  persoiuiel  time 
and  $24,000  for  the  services  of  outside 
professionals.  See  note  197.  above.  This  burden 
also  would  be  added  to  the  PRA  burden  of  Rule 
20a-l. 


security  holders  or  security  holder 
groups  tu  be  able  to  meet  the 
requirements  under  proposed  E.xchange 
Act  Rule  14a-l  1.  We  also  request 
comment  and  supporting  empirical  data 
on  the  costs  of  submitting  a  no-action 
request. 

C  Revisions  to  PRA  Reporting  and  Cost 
Burden  Estimates 

Table  1  below  illustrates  the 
incremental  annual  compliance  burden 
of  the  collection  of  information  in  hours 
and  m  cost  for  securities  ownership 
reports  filed  by  investors  and  proxy  and 
information  statements,  periodic  reports 
and  current  reports  under  the  Exchange 
Act.-"-  The  burden  was  calculated  by 
multiplying  the  estimated  number  of 
responses  by  the  estimated  average 
number  of  hours  each  entit\'  spends 
completing  the  form.  We  estimate  that 
75%  of  the  burden  of  preparation  of  the 
proxy  and  information  statement, 
periodic  reports  and  current  reports  is 
carried  by  the  company  and  security 
holder  or  security  holder  groups 
internally  and  that  25%  of  the  burden 
of  preparation  is  earned  by  outside 
professionals  at  an  average  cost  of  S300 
per  hour.  We  estimate  that  100%  of  tlie 
burden  for  preparing  Form  N-S,\R  is 
carried  by  the  fund.  We  estimate  that 
25%  of  the  burden  of  preparation  of 
securities  ownership  filings  is  carried  bv 
the  security  holder  or  security  holder 
groups  internally  and  that  75%  of  the 
burden  of  preparation  is  carried  by 
outside  professionals  at  an  average  cost 
of  S300  per  hour  The  portion  of  the 
burden  carried  by  outside  professionals 
is  reflected  as  a  cost,  while  the  portion 
of  the  burden  carried  internally  by  the 
company  and  security  holder  or  security 
holder  groups  is  reflected  in  hours. ^os 


^°^  As  discussed  further  below,  we  estimate  that 
no  small  businesses  will  be  affected  by  the 
proposed  rule  so  we  did  not  include  any  PRA 
estimates  for  the  Form  10-QSB  and  Form  10-KSB. 

203  xhe  estimated  PRA  burdens  have  not  been 
rounded  to  the  nearest  whole  number  and  SI  00  in 
order  to  accurately  reflect  figures  in  the  text 
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Table  1  .—Calculation  of  Incremental  PRA  Burden  Estimates  204 


Annual  re- 
sponses 

Annual  re- 
sponses 
atlected 

(A) 

Incre- 
mental 
hours/form 

;(B) 

Incremental 
burden 

(C)=(A)  X  (B) 

75%  Company 
(D)=(C)  X  0.75 

25%  Professional 
(E)=(C)  X  0.25 

$300  Prof,  cost 
(F)=(E)  X  $300 

SCH  14A*  t  

SCH  14C*  t          

7,188                  104 

446                      7 

8,484                     28 

'23,743                   83 

2  333,915                '     3 

3  6,658                  281 

1 ,058                    24 

12.56 
12.56 

1,306 
88 
25 
75 
15 

161.5 
546 

980 
66 
19 
56 
11 
21.1 
410 

326 

22 

6 

19 

4 

40.4 

136 

$97,800 
.      S6  600 

FORM  10-K'       

1       0.9 

0.9 

5 

0.575 

22.75 

$1,800 

FORM  10-Q'  

$5,700 

FORM  8-K      

$1,200 

FORM  N-CSR  

Rule  20a-1 "  t  • 

$12,120 
$40,800 

Annual  re- 
sponses 

Annual  re- 
sponses 
atlected 

Incre- 
mental 
tiours/form 

Incremental 
burden 

25%  Company 

75%  Professional 

$300  Prof,  cost 

SCH  13G  

9,500 

90 

12 

1 

1,080 

270 

810 

$243,000 

Annual  re- 
sponses 

Annual  re- 
sponses 
aftected 

Ihcre- 

mental 
hours/form 

Incremental 
burden 

100%  Company 

and  secunty 
holders 

0%  Professional 

$300  Prof,  cost 

FORM  N-SAR   

*9306 

281 

(0.5) 

(140.5) 

(140.5) 

0 

0 

Total 

_ 

3.156 

1792.6 

1363.4 

$409,020 

'These  figures  have  been  prorated  across  all  the  estimated  number  of  responses  affected 

t  We  have  reflected  the  secunty  hoJder  s  provision  of  notice  to  the  company  of  its  intent  to  require  the  company  to  include  the  security  holder  s 
nominee  on  the  company  s  proxy  card  as  a  burden  under  Exchange  Act  Schedules  14A  and  14C  and  Rule  20a-1. 
'  7,914  respondents 
2  13,200  respondents 
^3.829  respondents 
■^4.653  respondents 


D.  Solicitdtinn  uf  (.Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
we  solicit  comments  to:  (i)  Evaluate 
whether  the  proposed  collection  of 
information  is  ne(:essar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  our  estimate 
of  the  hurden  of  the  proposed  collection 
of  mforrnation:  (iii)  determine  whether 


-"■•Thi!  inrremental  burden  estimate  for  Form  N- 
t:,SR  inc:lu(les  140.5  hours  (281  responses  X  0.5 
flours  per  response)  transferred  in  connection  with 
the  deletion  of  Item  77C;  of  Form  N-SAR,  This  Item 
currently  requires  disclosure  regarding  each  matter 
submitted  to  a  vole  of  security  holders.  In  addition, 
the  burden  for  Form  N-CSR  includes  disclosure 
parallel  to  that  proposed  with  respect  to  the 
nomination  procedure  triggering  events  on  Forms 
10-Q  and  10-K.  As  discus.sed  above,  we  estimate 
that  the  disclosure  burden  would  be  21  hours  for 
this  nomination  procedure  disclosure.  Thus,  we 
estimate  that  the  incremental  burden  estimate  for 
Form  N-C;SR  will  increase  by  a  total  of  161,50 
hours  (140,5  hours  +  21  hours)  or  0.57  hours  per 
response  (161,5  hours/281  responses)  as  a  result  of 
the  required  disclosure  in  this  proposed  rulemaking 
We  estimate,  however,  that  the  net  incremental 
burden  increase  for  funds  to  comply  with  Form  N- 
SAR  and  Form  N-CSR  would  be  21  hours. 

The  incremental  burden  estimate  for  Rule  20a- 1 
includes  the  disclosure  that  would  be  required  on 
Exchange  Act  Schedule  14A.  discussed  above,  with 
respect  to  funds.  We  estimate  that  the  burden 
associated  with  these  disclosure  requirements 
would  be  546  hours  (224  hours  +  322  hours)  or 
22.75  hours  per  response  (546  hours/24  responses) 
as  a  result  of  the  required  disclosure  in  this 
proposed  rulemaking. 


there  are  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected:  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention;  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  send  a  copy  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  with 
reference  to  File  No.  S7-19-03. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-19- 
03,  and  be  submitted  to  the  Securities 
and  Exchange  Commission.  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street. 
NW,,  Washington,  DC  20549.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 


OMB  is  best  assured  of  having  its  tuil 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

IV.  Cost-Benefit  Analysis 

A.  Background 

On  April  14.  2003.  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  review  the  proxy  rules  and 
regulations  and  their  interpretations 
regarding  procedures  for  the  nomination 
and  election  of  corporate  directors  -"  ' 
and  on  May  1,  2003,  the  Commission 
solicited  public  input  on  the  Division's 
review.-^'"'  On  July  15,  2003,  after 
considering  the  views  expressed  by 
commenters,  the  Division  of 
Corporation  Finance  provided  to  the 
Commission  its  report  and 
recommended  changes  to  the  proxy 
rules  related  to  the  nomination  and 
election  of  directors.-"'  To  best  address 
many  of  the  issues  raised  by 
commenters,  the  Division  recommended 
changes  in  two  areas — disclosure  related 
to  nominating  committee  functions  and 
security  holder  communications  with 
boards  of  directors  and  enhanced 


^"•'  Sec  Press  Release  No  200;i-46  (April  14. 
2003). 

'"'•Spp  Release  No  34-i7778  (.May  1.  2003). 

-""  See  Staff  Report;  Review  of  the  Proxy  Process 
Regarding  the  Nomination  and  Election  of 
Directors.  Division  of  Corporation  Finance  (July  15. 
2003). 
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security  holder  access  to  the  proxy 
process  relating  to  the  nomination  of 
directors.-""  On  August  14,  2003.  we 
published  for  comment  proposed  rules 
that  would  implement  the  first  of  the 
Division's  recommendations — new 
disclosure  standards  requiring  more 
robust  disclosure  of  the  nominating 
committee  processes  of  public 
companies,  including  the  consideration 
of  candidates  recommended  by  securiU 
holders,  as  well  as  more  specific 
disclosure  of  the  processes  by  which 
security  holders  may  communicate  with 
the  directors  of  the  companies  in  which 
thev  invest.-"''  Today,  we  are  proposing 
rules  that  would  implement  the  second 
of  the  Division's  recommendations. 
These  proposed  rules  would  require 
companies  to  include  in  their  proxy 
materials  security  holder  nominees  for 
election  as  director  under  certain 
limited  circumstances. 

Under  the  existing  structure,  security 
holders  generally  can  have  input  in  the 
director  nomination  procedure  in  two 
ways:  Undertake  an  election  contest  and 
recommend  candidates  to  the 
nominating  committee.  In  the  broad 
proxv  revisions  adopted  in  1992,  the 
Commission  eased  the  requirements  for 
security  holders  conduc;ling  an  election 
contest  in  a  non-control  context  when  it 
revised  Exchange  Act  Rule  14a— 4(d)  to 
allow  security  holders  seeking  minority 
board  representation  to  "fill  out"  a 
partial  or  "short"  slate  with 
management  nominees.  Under  the 
current  proxv  rules,  these  security 
holders  still  must  disseminate  and  file 
a  separate  proxy  statement.  Although 
commenters  noted  the  availability  of 
this  existing  alternative,  many  other 
commenters  noted  the  prohibitive 
expense  in  conducting  an  election 
contest.-'"  Pursuant  to  a  company's 
hylaw\s.  security  holders  also  may 
recommend  board  candidates  to  the 
nominating  committee.  Several 
commenters  noted  that  this  process  is 
not  effective  and  expressed  the  view 
that  nominating  committees  rarely 
include  security  holder  candidates  in 
company  proxy  materials.-" 

After  reviewing  the  exi.sting  proxy 
rules  and  comments  from  the  public,  we 
are  proposing  rules  that  would  create  a 
mechanism  for  nominees  of  long-term 
security  holders,  or  groups  of  long-term 
security  holders,  with  significant 
holdings  to  be  included  in  company 
proxy  materials  The  intent  of  the 
proposed  amendments  is  to  improve  the 
ability  of  security  holders  to  participate 


meaningfully  in  the  nomination  and 
election  of  directors  where  evidence 
suggests  that  the  company  has  been 
unresponsive  to  security  holder 
concerns  as  they  relate  to  an  effective 
proxy  process.  Greater  security  holder 
involvement  also  may  increase  director 
accountability  and  responsiveness  to 
security  holders  and  their  concerns. 
The  Commission  has  considered  a 
variety  of  reforms  to  achieve  its 
regulatory  objectives.  As  one  possible 
approach,  we  considered  requiring 
companies  to  include  a  separate  security 
holder  proxy  card  in  the  company 
mailing.  Alternatively,  we  considered 
amending  Exchange  Act  Rule  14a- 
8{iK8)  -'-  to  allow  security  holder 
proposals  requesting  access  to  the 
company's  proxy  card  for  the  purpose  of 
making  nominations.  Based  on 
comments  we  have  received  to  date,  we 
believe  that  requiring  companies  to 
include  in  their  proxy  materials  security 
holder  nominees  for  election  as  director 
under  certain  limited  circumstances 
would  best  address  the  concerns  raised 
by  commenters  and  would  provide  the 
most  benefit  for  the  least  cost. 

B.  Potential  Benefits  of  the  Proposed 
Rules 

The  proposed  amendments  may  ser\'e 
to  align  the  interests  of  the  board  and 
security  holders,  thereby  giving 
investors  greater  confidence  that  the 
board  is  serving  the  interest  of  security 
holders,  even  if  the  provisions  of  the 
rule  are  rarely  used.-' '  This  alignment 
can  occur  in  three  ways.  First,  the 
presence  of  triggering  events,  as 
described  below,  may  improve  the 
responsiveness  of  boards  to  security 
holder  preferences.  Second,  the 
disclosure  requirements  may  enable 
investors  to  better  understand  and 
evaluate  the  performance  of  the  board. 
Third,  the  ability  of  relatively  large  and 
long-term  security  holders  to  make  a 
board  nomination  that  is  included  in  the 
company's  proxy  materials  may 
improve  corporate  governance  by 
enhancing  security  holders'  ability  to 
participate  meaningfully  in  the  proxy 
process. 

The  security  holder  nomination 
procedure  would  become  operative  only 
if  one  or  both  of  the  following  triggering 
events  occur: 


"™  See  id. 

■iooSee  Release  No  34-48301  (August  14,  2003). 
''"See  2003  Summary  of  Comments.  ' 

2' '  See  id. 


-■'-Exchange  Act  Rule  14a-8(i)(8)  permits  a 
company  to  exclude  a  security  holder  proposal  from 
its  proxv  statement  if  the  proposal  "relates  to  an 
election  for  membership  on  the  company's  board  of 
directors  or  analogous  governing  body." 

2<JSee  2003  Summar\'  of  Comments.  Several 
commenters  noted  that  better  corporate  governance 
would  increase  the  long-term  value  of  security 
holders'  investments  in  companies. 


•  At  least  one  of  the  company's 
nominees  for  the  board  of  directors  for 
whom  the  company  solicited  proxies 
received  "withhold"  votes  from  more 
than  35%  of  the  votes  cast  at  an  annual 
meeting  of  securit\'  holders;  or 

•  A  security  holder  proposal 
submitted  pursuant  to  Exchange  Act 
Rule  14a-8  providing  that  the  company 
become  subject  to  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-ll  (a)  was 
submitted  for  a  vote  of  security  holders 
at  an  annual  meeting  of  security  holders 
by  a  security  holder  or  group  of  security 
holders  that  held  more  than  1%  of  the 
company's  'securities  entitled  to  vote  on 
the  proposal  for  one  year  as  of  the  date 
the  proposal  was  submitted  and 
provided  evidence  of  such  holding  to 
the  company;  and  (b)  that  "direct 
access"  proposal  received  more  than 
50%  of  the  votes  cast  on  that  proposal 
at  that  meeting. 

Allowing  security  holders  access  to 
company  proxy  materials  in  these  two 
circumstances  would  limit  the  use  of 
proposed  Exchange  Act  Rule  14a-ll  to 
companies  where  there  is  evidence 
indicating  ineffectiveness  of  or 
dissatisfaction  with  the  proxy  process. 
In  addition,  the  triggering  events  may 
serve  to  make  boards  more  responsive  to 
security  holder  concerns  and  security 
holder  dissatisfaction  with  directors  in 
cases  where  companies  wish  to  avoid 
triggering  the  procedure  in  proposed 
Exchange  Act  Rule  14a-ll. 

Under  the  proposed  rules,  a  company 
would  be  required  to  disclose  the 
security  holder  vote  with  respect  to 
either  of  the  triggering  events  and 
whether  the  company  would  be  subject 
to  proposed  Exchange  Act  Rule  14a-ll. 
These  proposed  notice  requirements 
may  benefit  security  holders  by 
providing  greater  transparency  of  the 
level  of  security  holder  discontent  with 
the  company's  nominees  and  the  degree 
to  which  security  holders  believe  a 
company  is  responsive  to  security 
holder  concerns. 

In  those  cases  where  proposed 
Exchange  Act  Rule  14a-ll  is  triggered, 
requiring  companies  to  include 
nominees  of  larger,  long-term  security 
holders  or  groups  of  security  holders 
may  benefit  security  holders  by 
allowing  them  to  have  greater  input  in 
the  nomination  procedure  where  there 
is  evidence  indicating  that  the  proxy 
process  may  be  ineffective.  Greater 
security  holder  input  may  lead  to  better 
performing  boards  whose  interests  are 
better  aligned  with  security  holders. 
When  a  security  holder  nominee  is 
elected  to  a  board,  commenters  were 
also  of  the  opinion  that  this  may  lead  to 
a  more  diverse  board  that  could  offer  a 


I 
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fresh  perspective  and  improve 
boardroom  dynamics.-'-' 

C.  Potential  Costs  of  the  Proposed  Rules 

The  proposed  rules  may  impose 
additional  direct  costs.  For  purposes  of 
the  PRA.  we  estimate  that  the  annual 
int:remental  burden  to  prepare  the 
required  disclosure  would  be 
approximately  1.828  hours  of  personnel 
time  for  operating  companies,  funds, 
and  security  holders,  which  translates 
into  an  estimated  cost  of  Si  55.400 
($1,200  per  company  affected).-'''  We 
also  estimate  a  cost  of  approximately 
$398,400  for  the  services  of  outside 
professionals  ($3,000  per  company 
affected).-^ 'f' 

As  we  noted  above,  under  the  current 
rules,  security  holders  generally  can 
participate  in  the  director  nomination 
procedure  only  bv  recommending 
c:dndidates  to  the  nominating  committee 
or  bv  undertaking  an  election  contest. 
As  previously  noted,  commenters  have 
found  the  first  alternative  to  be  largely 
ineffective  and  the  latter  to  be  too 
costly.  Given  the  high  costs  associated 
with  undertaking  an  election  contest, 
many  of  the  costs  of  the  proposed  rules 
to  companies  would  be  offset  by  the  cost 
to  security  holders  of  undertaking  an 
election  contest. 

For  example,  companies  may  incur 
additional  printing  and  mailing  costs  if 
there  is  an  mcrease  in  the  number  of 
security  holder  proposals  seeking  direct 
access  that  companies  receive  and  must 
include  in  their  proxy  materials. 
Companies  also  ma\'  incur  incremental 
printing  and  mailing  costs  to  include 
the  name  and  background  information 
of  security  holder  nominees  in  their 
proxy  materials.  In  1998.  when  the 
Commission  last  sought  comment  on  a 
proxy  rule  amendment,  companies 
reported  that  the  average  cost  of  printing 
and  mailing  security  holder  proposals 
was  approximately  $50,000.-'"  In 
response  to  our  May  203  request  for 
public  input,  one  commenter  noted  that 


'''■*  Sep  2003  Summary  of  Comments. 

2'*  We  estimate  the  average  hourly  cost  of  in- 
house  personnel  to  be  S85.  This  cost  estimate  is 
based  on  data  obtained  from  The  SIA  Report  on 
Management  and  Professional  Earnings  in  The 
Securities  /ndusfn-  (Oct  2001). 

-'""The  cost  may  vary  from  company  to  company. 
The  total  dollar  costs  have  been  prorated  across  all 
companies,  fimds  and  security  holders  affected.  We 
estimate  that  1 1 1  operating  companies  and  24  funds 
will  be  impacted  by  some  aspect  of  the  proposed 
rules.  These  figures  differ  slightly  from  the  PRA 
figures  reflected  in  the  Calculation  of  Incremental 
PRA  Burden  Estimates  table  because  they  do  not 
reflect  the  number  of  funds  affected  by  the  removal 
of  Item  77C  from  Form  N-SAR  and  the  transfer  of 
the  burden  of  1405  hours  associated  with  Item  77C 
to  Form  N-CSR.  This  transfer  does  not  result  in  any 
net  new  costs  to  funds. 

''■See  Release  No  34-4001«  (May  21,1 998)  |63 
FK  291061. 


increasing  the  weight  of  a  company  s 
proxy  materials  by  two  ounces  could 
increase  the  cost  of  mailing  100.000 
packages  by  $308,825.-'"  The  additional 
incremental  printing  and  mailing  costs 
would  vary  based  on  the  number  of 
security  holder  proposals  that  are 
required  to  be  included  in  a  company's 
proxy  materials,  the  number  of  security 
holder  nominees  that  are  required  to  be 
included  in  company  proxy  materials 
and  the  size  and  weight  of  a  company's 
existing  proxy  statement. 

The  additional  incremental  cost  of 
printing  and  mailing  security  holder 
proposals  seeking  direct  access  and 
including  security  holder  or  security 
holder  nominees  in  the  company's 
proxy  material  would  likely  represent 
costs  that  would  otherwise  be  borne  by 
security  holders  to  print  and  mail  their 
own  complete  proxy  statement  when  a 
security  holder  undertakes  an  election 
contest. 

There  also  may  be  increased  costs 
associated  with  additional  solicitations 
by  both  companies  and  security  holders. 
Companies  may  increase  solicitations  to 
vote  against  security  holder  proposals  or 
to  vote  for  their  slate  of  directors. 
Security  holders  may  also  increase 
solicitations  to  vote  for  security  holder 
proposals  or  to  withhold  votes  for  a 
company's  directors.  Similarly, 
companies  may  also  increase  their  costs 
for  solicitations  if  security  holders  or 
security  holder  groups  undertake 
election  contests.  For  the  purposes  of 
the  PRA.  we  estimate  that  the  proposed 
Exchange  Act  Rule  14a-ll  nomination 
procedure  would  occur  in  41  incidences 
for  operating  companies  and  9 
incidences  for  funds. 

There  also  may  be  a  cost-if  the 
proposed  rules  serve  to  influence 
corporate  behavior.  Commenters  argued 
that  there  is  no  evidence  that  security 
holder  access  would  lead  to  better 
managed  companies.^'*'  To  the  extent 
that  there  is  a  change  in  corporate 
behavior,  companies  may  incur 
additional  costs  in  instituting  more 
responsive  policies  and  procedures  to 
address  security  holder  concerns. 
Commenters  also  were  concerned  that 
the  time  a  company  spends  on  its 
security  holder  relations  could  lessen 
the  time  that  boards  would  have  to 
engage  in  strategic  and  long-term 
thinking.-*"  Such  a  decrease  in  the  time 
spent  by  a  board  on  overseeing  the 
management  of  a  company  may 


2'*  See  200B  Summary  of  Comments.  The 
response  may  have  accounted  for  the  printing  of 
more  than  one  proposal. 

^^° See  id.  ' 

""S'jejty. 


negatively  affect  the  value  of  security 
holders'  investments. 

In  those  cases  where  proposed 
Exchange  Act  Rule  14a-ll  would  be 
triggered,  commenters  also  were 
concerned  that  security  holder  access 
may  discourage  qualified  board 
members  from  running. -^^i  if  a  security 
holder  nominee  is  elected,  commenters 
were  further  concerned  that  the  security 
holder-nominated  director  may  disrupt 
boardroom  dynamics  and  polarize  the 
board.--*-'  In  particular,  commenters 
expressed  concern  that  the  security 
holder  access  rule  could  be  used  by 
special  interest  groups  who  have 
interests  that  are  different  from  security 
holders  generally.-*^ '  Any  potential 
degradation  in  the  quality  of  the 
individuals  on  the  board  may  decrease 
the  value  of  security  holder 
investments. 

D.  Small  Business  Issuers 

Although  the  proposed  rules  apply  to 
small  business  issuers,  we  do  not 
anticipate  any  significant  impact  on 
them.  Small  businesses  historically  have 
received  fewer  security  holder  proposals 
than  larger  issuers.--''  Further,  the 
number  of  security  holder  proposals 
that  generally  receive  a  majority  vote, 
the  number  of  directors  that  receive 
35°/(>  "withhold"  votes,  and  the 
percentage  of  nominating  security 
holders  that  meet  the  ownership 
threshold  and  holding  periods  may  be 
lower  for  small  business  issuers  than 
other  issuers  since  insiders  generally 
hold  a  large  percentage  of  shares  in 
small  businesses.--"'  While  we  recognize 
that  issues  of  corporate  accountability 
and  security  holder  rights  may  affect 
small  companies  as  much  as  they  affect 
large  companies,  we  have  included  a 
specific  request  for  comment  regarding 


•-'-'  See  id. 

2"  See  id. 

^'"  See  id.  Although  the  proposed  rules  address 
the  issue  of  special  interest  directors  by  requiring 
that  the  nominating  security  holder  be  independent 
from  the  security  holder  nominee,  there  still  may 
be  concern  that  the  sR(:urit\  holder  nominee  is 
informally  beholden  to  the  nominating  security 
holder. 

''•^'' Of  the  266  companies  th.it  submitted  letters  to 
the  Division  of  Corporation  Fin.inc  e  during  the 
2002-2003  proxy  season  reg.irdinij  their  intentions 
to  exclude  a  security  holder  proposal  submitted 
under  Exchange  Rule  14a-K.  onlv  26  had  a  common 
equity  public  float  of  le.ss  than  the  $75  million 
threshold  in  the  definition  of  "aci  I'leraled  filer." 
Accordingly,  the  numl)cr  of  small  businesses 
issuers  would  be  even  less  than  that  figure. 

22s5p^  lames  S  Ang.  Relwl  A  Cole.  (4  )ames  Wuh 
Lin.  Agencv  Costs  and  Ownership  Structure.  The 
)ournal  of  Finance.  Volume  LV  No  1.  81.  96 
(Februarv  2000).  Based  on  a  sample  size  of  1.708 
small  companies,  defined  as  companies  with  S6 
million  in  sales,  on  average.  7:t'"i)  of  these 
companies  had  one  family  that  owned  50%  or  more 
of  the  company. 
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whether  only  these  operating  companies 
that  fall  within  the  definition  of 
"accelerated  filer"  in  Exchange  Act  Rule 
12b-2  should  be  subject  to  the  security 
holder  nomination  procedure. 
Implementing  the  proposed  rule  in  this 
fashion  would  avoid  the 
disproportionate  burdens  of  regulation 
that  the  proposed  procedure  may 
impose  on  smaller  companies.  It  also 
would  allow  our  staff  and  the  markets 
to  gain  experience  with  the  proposed 
rule  in  an  initial  stage  in  which  the  rule 
applied  only  to  larger  companies,  while 
we  would  retaui  the  abilit\'  to  expand 
the  rule's  application  to  all  companies 
after  gaining  this  experience.  In 
addition,  the  information  available  to  us 
suggests  that  interest  in  the  proxy 
process  is.  to  a  significant  degree, 
concentrated  within  the  universe  of 
companies  that  are  accelerated  filers. 

E,  Request  for  Comments 

We  are  sensitive  to  the  costs  and 
benefits  imposed  by  our  rules,  and  have 
identified  certain  costs  and  benefits 
imposed  by  these  proposals.  We  request 
comment  on  all  aspects  of  this  cost- 
benefit  analysis,  including  identification 
of  anv  additional  costs  and  benefits.  We 
encourage  commenters  to  identify  and 
supply  relevant  data  concerning  the 
costs  and  benefits  of  the  proposed 
amendments.  We  also  request  comment 
on  the  following  specific  concerns: 

O.l.  We  solicit  quantitative  data  to 
assist  our  assessment  of  the  benefits  and 
costs  of  enhanced  security  holder  access 
to  companv  proxv  materials  when  there 
has  been  a  demonstrated  failure  in  the 
proxy  process.  Will  proposed  Exchange 
Act  Rule  14a-ll  increase  director 
accountability  and  responsiveness?  If 
so,  what  costs  would  be  incurred  in 
instituting  responsive  policies  and 
proc:edures?  VVill  more  accountability 
and  responsiveness  lead  to  better 
managed  boards?  What  effects,  if  any, 
would  increased  accountability  and 
responsiveness  have  on  the  board's  time 
spent  in  its  duties  overseeing 
management? 

(3.2.  We  solicit  quantitative  data  on 
the  potential  increases,  if  any,  of 
securitv  holder  proposals  under 
Exchange  Act  Rule  14a-8  as  a  result  of 
these  proposed  rules.  We  also  solicit 
quantitative  data  on  how  often  the  two 
triggering  events  that  would  activate 
[jroposed  Exchange  Act  Rule  14a-ll 
would  occur. 

O.3.  We  solicit  quantitative  date  on 
the  time  and  cost  spent  in  preparing  a 
no-action  request  to  exclude  a  proposal 
under  Exchange  Act  Rule  14a-8,  the 
incremental  cost  spent  to  print  and  mail 
such  a  security  holder  proposal  and  to 
include  a  securitv  holder  nominee  and 


his/her  background  information  in  the 
proxv  materials,  and  the  cost  borne  by 
both  companies  and  security  holders  to 
solicit  security  holders  regarding  a 
direct  access  security  holder  proposal 
and  election  of  a  nominee  or  nominees 
to  the  board. 

V.  Consideration  of  Burden  on 
Competition  and  Promotion  ot 
Efficiency.  Competition  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange 
Act  --''  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessarv'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
proposed  rules  are  intended  to  provide 
security  holders  with  information  about 
security  holder  nominees  in  company 
proxy  materials  where  there  has  been 
evidence  of  an  ineffective  proxy 
process.  The  proposed  rules  should 
increase  the  transparency  of  security 
holder  concerns  and  boards 
responsiveness  to  those  concerns, 
increase  investor  confidence,  and 
potentially  cause  companies  to  be  better 
managed.  Companies  may  consider  their 
existing  policies  and  responses  to 
security  holder  concerns  in  relation  to 
the  policies  and  responses  of  other 
companies.  As  a  result,  companies  may 
compete  to  adopt  policies  and 
procedures  that  effectively  balance 
security  holder  and  director  interests 
and  therefore  attract  investors. 

The  notice  requirements  of  the 
proposed  rules  would  enable  investors 
to  compare  companies'  responsiveness 
to  security  holder  proposals  and 
compare  security  holders'  general  level 
of  satisfaction  with  companies' 
nominees  for  director.  Investors  may 
place  a  premium  on  companies  that  are 
more  responsive  to  security  holder 
concerns  and  whose  boards"  interests 
are  more  closely  aligned  with  those  of 
securitv  holders. 

In  addition,  if  a  company  is  required 
to  include  a  security  holder  nominee  in 
its  proxy  materials,  there  may  be 
increased  competition  for  board 
positions.  To  the  extent  that  this  would 
discourage  less-qualified  candidates 
from  running  or,  alternatively,  would 
increase  the  quality  of  board  members 
due  to  increased  competition,  investors 
may  be  more  or  less  willing  to  invest  in 
those  companies  where  proposed 
Exchange  Act  Rule  14a-ll  has  been 
triggered. 


We  request  comment  regarding  the 
degree  to  which  our  proposed 
disclosure  requirements  would  create 
competitively  harmful  effects  upon 
public  companies,  and  how  to  minimize 
those  effects.  We  also  request  comment 
on  any  disproportionate  cross-sectional 
burdens  among  the  firms  affected  by  our 
proposals  that  could  have  anti- 
competitive effects. 

Section  3(f)  of  the  Exchange  Act  ^^^ 
and  Section  2(c)  of  the  Investment 
Company  Act  ^-^  require  us,  when 
engaging  in  rulemaking  that  requires  us 
to  consider  or  determine  whether  an 
action  is  necessarv'  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition  and  capital  formation. 

One  possible  adverse  impact  on 
efficiency,  competition  and  capital 
formation  is  that  boards  may  devote  less 
time  to  overseeing  the  management  of 
companies  because  they  are  spending 
more  time  on  security  holder  relations. 
We  believe,  however,  that  the  proposed 
rules  may  increase  director 
accountability  and  responsiveness,  ^ 
which  would  lead  to  better  corporate 
governance  and  better-managed  boards. 
As  a  result,  we  believe  that  these 
measures  ultimately  may  serve  to 
enhance  investors'  value.  In  addition, 
we  believe  that  investors  may  be  able  to 
evaluate  a  company's  board  of  directors 
more  effectively  and  make  more 
informed  investment  decisions.  We 
believe  that,  as  a  consequence  of  these 
developments,  there  may  be  some 
positive  impact  on  the  efficiency  of  ^ 
markets  and  capital  formation.  The 
possibility  of  these  effects,  their 
magnitude  if  they  were  to  occur  and  the 
extent  to  which  they  would  be  offset  by 
the  costs  of  the  proposals  are  difficult  to 
quantifv.  We  request  comment  on  these 
matters  and  how  the  proposed 
amendments,  if  adopted,  would  affect 
efficiency  and  capital  formation. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
to  the  extent  possible. 

VI.  Initial  Regulatorx  Fle\ibilit\  .^ct 
Analysis 

This  Initial  Regulatory  Flexibility  Act 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  revisions  to  the  rules  and 
forms  under  the  Exchange  Act  and  the 
Investment  Company  Act  that  would, 
under  certain  limited  circumstances, 
require  companies  to  include  in  their 
proxy  materials  security  holder 
nominees  for  election  as  director.  The 


""15  U.S.C.  78w(a)(2). 


-■-'-15  L1..S.C.  7«c:(f). 
--"15  U.S.C.  80a-2(c). 
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proposals  are  intended  to  improve  the 
ability  of  security  holders  to  participate 
meaningfully  in  the  nomination  and 
election  of  directors. 

A   Reasons  for  the  Proposed  Action 

On  April  14,  200.3,  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  review  the  proxy  rules  and 
regulations  and  their  interpretations 
regarding  procedures  for  the  nomination 
and  election  of  corporate  directors  -"' 
and  on  May  1,  2003,  the  Commission 
solicited  public  input  on  the  Division's 
review,-'"  C:)n  July  15,  2003,  after 
considering  the  views  expressed  by 
commenters,  the  Division  of 
Corporation  Finance  provided  to  the 
Commission  its  report  and 
recommended  changes  to  the  proxy 
rules  related  to  the  nomination  and 
election  nf  directors.- "  To  best  address 
many  of  the  issues  raised  by 
commenters,  the  Division  reconamended 
changes  in  two  art^as — disclosure  related 
to  nominating  committee  functions  and 
securitv  holder  communications  with 
boards  of  directors  and  enhanced 
security  holder  access  to  the  proxy 
process  relating  to  the  nomination  of 
directors.- '- 

On  August  14.  2003,  we  published  for 
comment  proposed  rules  that  would 
implement  the  first  of  the  Division's 
rec:ommendati(ms — new  disclosure 
standards  requiring  more  robust 
disclosure  of  the  nominating  committee 
processes  of  public  c;nmpanif's, 
including  the  consideration  of 
candidates  recommended  by  security 
holders,  as  well  as  more  specific 
disclosure  of  the  processes  by  which 
security  holders  may  communicate  with 
the  directors  of  the  companies  in  which 
they  invest.-"  Today,  we  are  proposing 
rules  that  would  implement  the  second 
(jf  the  Division's  recommendations. 
These  proposals  would  create  a 
mechanism  for  long-term  security 
holders,  or  groups  of  long-term  security 
holders,  with  significant  holdings  to 
access  company  proxy  materials  to 
nominate  directors. 

B.  Objectives 

The  proposed  amendments  have  two 
primary  objectives.  The  first  objective  is 
to  improve  the  ability  of  security 
holders  to  participate  meaningfully  in 
the  nomination  and  election  of 


-  ■' Sff  Press  Release  No  2003-46  (April  14. 
20031 

""See  Release  No  34-47778  (May  1.  2003). 

-^'  See  Staff  Report   Kevlew  of  the  Proxy  Process 
Regarding  the  Nomination  and  Election  of 
Directors.  Division  of  Corporation  Finance  (July  15, 
2003). 

^"  See  id. 

"3  See  Release  No  34-48301  (August  14,  2003). 


directors.  The  second  objective  is  to 
meet  the  first  objective  without  unduly 
burdening  companies.  We  seek  to  limit 
the  cost  and  burden  on  companies  by 
limiting  the  proposed  security  holder 
nomination  procedure  to  only  those 
companies: 

•  Where  the  company's  security 
holders  are  permitted  under  state  law  to 
nominate  a  candidate  or  candidates  for 
election  as  directors; 

•  Where  there  are  criteria  showing 
that  the  proxy  process  may  be 
ineffective — specifically,  only  after  the 
occurrence  of  one  or  both  of  the 
following  triggering  events: 

— At  least  one  of  the  company's 

nominees  for  the  board  of  directors  for 
whom  the  company  solicited  proxies 
received  "withhold"  votes  from  more 
than  35%  of  the  votes  cast  at  an 
annual  meeting  of  security  holders;  or 

— A  security  holder  proposal  submitted 
pursuant  to  Exchange  Act  Rule  14a- 
8.  providing  that  the  company  become 
subject  to  the  security  holder 
nomination  procedure  in  proposed 
Exchange  Act  Rule  14a-n(a)  was 
submitted  for  a  vote  of  security 
holders  at  an  annual  meeting  of 
security  holders  by  a  security  holder 
or  group  of  security  holders  that  held 
more  than  1%  of  the  company's 
securities  entitled  to  vote  on  the 
proposal,  for  one  year  as  of  the  date 
the  proposal  was  submitted  and 
provided  evidence  of  such  holding  to 
the  company;  and  (b)  that  "direct 
access"  proposal  received  more  than 
50%  of  the  votes  cast  on  that  proposal 
at  that  meeting;  and 

•  Where  the  nominating  security 
holder  or  group  of  security  holders 
demonstrate  continuous  beneficial 
ownership  of  more  than  5%  of  the 
company's  securities  for  at  least  two 
years  as  of  the  date  of  the  nomination. 

These  limitations  would  lower  the 
cost  to  companies  while  still  improving 
the  ability  of  security  holders  to 
participate  meaningfully  in  the 
nomination  and  election  of  directors. 
This  increased  participation  may 
improve  corporate  governance  by 
increasing  director  accountability  and 
responsiveness  and  aligning  the 
interests  of  the  board  and  security 
holders,  thereby,  giving  investors  greater 
confidence  that  the  board  is  serving  the 
interest  of  security  holders.  This  may,  in 
turn,  enhance  the  value  of  security 
holders'  investments. 

C.  Legal  Basis 

We  are  proposing  amendments  to  the 
forms  and  rules  under  the  authority  set 
forth  in  Sections  3(b),  10,  13,  14,  15.  16, 
23(a)  and  36  of  the  Securities  Exchange 


Act  of  1934,  as  amended,  and  Sections 
10,  20(a)  and  38  of  the  Investment 
Company  Act  of  1940.  as  amended. 

D.  Small  Entities  Subject  to  the 
Proposed  Rules 

The  proposals  would  affect 
companies  that  are  small  entities. 
Exchange  Act  Rule  0-1 0(a)  -  *^  defines  a 
company  to  be  a  "small  business"  or 
"small  organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  if  it  had  total  - 
assets  of  $5  million  or  less  on  the  last 
day  of  its  most  recent  fiscal  year.-  '"•  We 
estimate  that  there  were  approximately 
2,500  public  companies,  other  than 
investment  companies,  that  may  be 
considered  small  entities.  We  estimate 
from  information  compiled  by  the 
Commission  staff  that  there  are  less  than 
25  listed  investment  companies  and  less 
than  25  non-listed  investment 
companies  that  are  small  entities  that 
file  proxy  statements.  As  discussed 
below,  we  believe  that  the  proposals 
would  affect  virtually  no  small  entities 
that  are  reporting  companies. 

As  noted  above,  the  number  of 
security  holder  proposals  that  receive  a 
majority  vote,  the  number  of  directors 
that  receive  35%  withhold  votes,  and 
the  percentage  of  nominating  security 
holders  that  meet  the  ownership 
threshold  and  holding  periods  may  be 
more  infrequent  for  small  entities 
because  insiders  may  hold  a  larger 
percentage  of  shares  in  such  entities. ^^^ 

We  request  comment  on  the  number 
of  small  entities  that  would  be  impacted 
by  our  proposals,  including  any 
available  empirical  data. 

E.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  rules  are  expected  to 
impact  a  limited  number  of  companies 
because  the  nomination  procedure 
would  be  triggered  only  where  there  are 
criteria  showing  that  the  proxy  process 
may  be  ineffective.  For  purposes  of  the 
FRA,  we  estimate  that  the  proposed 
nomination  procedure  would  be 
triggered  at  only  73  operating 
companies  and  14  funds  and  that  only 
41  operating  companies  and  9  funds 
would  be  subject  to  that  procedure. 
Given  the  limited  number  of  security 
holder  proposals  received  by  small 
entities  and  the  ownership  makeup  of 
smaller  entities,  the  proposed  rules  are 
likely  to  have  virtually  no  impact  on 
small  entities. 


"■•  17  CFR  240.0- ia(a). 

"^  .^n  investment  company  is  a  small  entity  if  it. 
together  with  other  investment  companies  in  the 
same  group  of  related  investment  companies,  has 
net  assets  of  $50  million  or  less  as  of  the  end  of 
Its  most  recent  fiscal  year.  17  CFR  270,0-10. 

'"''  Ang  et  at,  above  at  note  225. 
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For  purposes  of  the  PRA.  we  estimate 
that  the  highest  hourly  burden  for  the 
company  and  the  security  holder  to 
disclose  the  required  information  would 
be  43.5  if  the  nomination  procedure  is 
triggered,  notice  by  the  company  that 
the  nomination  procedure  is  triggered  is 
provided,  notice  that  the  upcoming 
annual  meeting  has  changed  by  more 
than  30  days  is  provided,  notice  bv  the 
security  holder  or  security  holder  group 
that  it  is  seeking  to  use  the  procedure  is 
provided,  an  Exchange  Act  Schedule 
13G  is  filed  and  is  provided,  the 
company  determines  to  include  the 
proposal  and  the  company  provides  a 
statement  opposing  the  security  holder 
nominee  or  nominees  and/or  supporting 
the  company  nominees,  and  the  security 
holder  also  provides  such  a  statement. 
This  translates  to  a  co.st  of  S2.300,  as  a 
monetization  of  burden,  to  be  carried  by 
the  company  internally  and  a  cost  of 
$5,100  to  be  paid  by  a  third  party.  A 
cost  of  S7.400  per  small  entitv  may  not 
constitute  a  significant  economic 
impact.  That  conclusion  is  based  on  our 
analysis  of  1.245  small  entities  available 
on  the  Compustat  database.  We  found 
that  the  average  revenue  of  those  small 
entities  is  $2.07  million  per  company. 
Therefore,  among  larger  "small 
entities."  the  estimated  $7,400 
compliance  expense  would  constitute 
approximately  0.003%  of  a  small 
entity's  revenues.  If  small  entities  are 
impacted,  there  may  be  a  greater  impact 
on  smaller  "small  entities." 

We  encourage  written  comments 
regarding  this  analysis.  We  solicit 
comments  as  to  whether  the  proposed 
changes  could  have  an  effect  that  we 
have  not  considered.  We  request  that 
commenters  describe  the  nature  of  any 
impact  on  small  entities  and  provide 
empirical  data  to  support  the  extent  of 
the  impact.  We  also  note  that  we  are 
considering  as  an  additional  element  of 
the  proposed  rule,  and  seek  comment 
on,  whether  proposed  E.xchange  Act 
Rule  14a-ll  should  apply  only  to  those 
companies  that  are  subject  to  the 
accelerated  deadlines  for  filing 
Exchange  Act  periodic  reports,  and 
investment  companies  registered  under 
Section  8  of  the  Investment  Company 
Act. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

We  believe  that  there  are  no  rules  that 
conflict  with  or  completely  duplicate 
the  proposed  rules. 

G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  the  stated 
objective,  while  minimizing  any 


significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  amendments,  we  considered 
the  following  amendments: 

1.  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities: 

2.  The  clarification,  consolidation  or 
simplification  of  disclosure  for  small 
entities;  and 

3.  An  exemption  for  small  entities 
from  coverage  under  the  proposals. 

The  Commission  has  considered  a 
variety  of  reforms  to  achieve  its 
regulatory  objectives.  As  one  possible 
approach,  we  considered  requiring 
companies  to  include  the  security 
holder's  proxy  card  in  the  company 
mailing   .Mternativelv.  we  considered 
amending  P^xchange  Act  Rule  14a- 
8{i)(8)  -  *"  to  allow  security  holder 
proposals  requesting  access  to  the 
corporation's  proxy  card  for  the  purpose 
of  making  nominations.  We  also  have 
included  a  specific  request  for  comment 
regarding  whether  nnlv  those  operating 
companies  that  fall  within  the  definition 
of  "accelerated  filer  "  in  Exchange  Act 
Rule  12b-2  should  be  subject  to  the 
security  holder  nomination  procedure. 
We  believe  that  the  current  proposals 
are  the  most  cost-effective  initial 
approach  to  address  specific  concerns 
related  to  small  entities,  as  small 
entities  mav  be  less  likelv  to  be 
impacted  by  proposed  Exc:hange  Act 
Rule  14a-ll  because  of  their  limited 
receipt  of  security  holder  proposals  and 
their  ownership  makeup 

In  addition,  an  exemption  or  separate 
requirements  for  small  entities  may  not 
address  issues  of  corporate 
accountability  and  security  holder  rights 
that  may  affect  small  entities  as  much  as 
they  would  affect  large  companies. 
Accordingly,  it  may  be  more  appropriate 
to  allow  for  the  nominaticin  procedure  at 
small  entities,  where  there  has  been 
evidence  indicating  ineffectiveness  in 
the  proxy  process.  The  establishment  of 
any  differing  compliance  or  reporting 
requirements  or  timetables  or  any 
exemptions  for  small  business  issuers 
may  not  be  in  keeping  with  the 
objectives  of  the  proposed  rules, 

H.  Solicitation  of  Comment 

We  encourage  comments  with  respect 
to  any  aspect  of  this  Initial  Regulatory 
Flexibility  .•\nalysis.  In  particular,  we 
request  comments  regarding:  (i)  The 
number  of  small  entities  that  may  be 
affected  by  the  proposals;  (ii)  the 


^'~  Exchange  Act  Rule  14a-8(i)(8)  permits  a 
company  to  exclude  a  security  holder  proposal  from 
its  proxy  statement  if  the  proposal  "relates  to  an 
election  for  membership  on  the  company's  board  of 
directors  or  analogous  governing  body." 


existence  or  nature  of  the  potential 
impact  of  the  proposals  nn  small  entities 
discussed  in  the  analysis;  and  (iii)  how- 
to  quantify  the  impact  of  the  proposed 
rules,  Commenters  are  asked  to  describe 
the  nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis, 
or,  in  the  alternative,  a  certification 
under  Section  605(b)  of  the  Regulatory 
Flexibility  Analysis,  if  the  proposals  are 
adopted,  and  will  be  placed  in  the  same 
public  file  as  comments  on  the  proposed 
amendments  themselves. 

VII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,'^"  a  rule  is  "major"  if  it  has 
resulted,  or  is  likely  to  result  in; 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  irmovation. 

We  request  comment  on  whether  our 
proposals  would  be  a  "major  rule"  for 
purposes  of  SBREFA.  We  solicit 
comment  and  empirical  data  on:  (a)  The 
potential  effect  on  the  U.S.  economy  on 
an  annual  basis;  fb)  any  potential 
increase  in  costs  or  prices  for  consumers 
or  individual  industries;  and  (c)  any 
potential  effect  on  competition, 
investment  nr  innovation, 

VIII.  Statutory  Basis  and  Text  of 
Proposed  .Amendments 

The  amendments  are  proposed 
pursuant  to  Sections  3(b),  10,  13,  14,  15, 
16.  23(a)  and  36  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Sections  10,  20(a)  and  38  of  the 
Investment  Company  Act  of  1940.  as 
amended. 

List  of  Subjects 

1  7  CFR  Parts  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

J  7  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
proposes  to  amend  Title  17.  chapter  II 
of  the  Code  of  Federal  Regulations  as 
follows: 


""Pub.  L.  No.  104-121,  Title  U,  110  Stat.  857 
(1996). 
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PART  240— GENERAL  RULES  AND 
REGULATION,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

1.  The  authority  citations  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77). 
77s,  77Z-2.  77z-3,  77eee.  77ggg.  77nnn, 
77SSS.  77ttt,  78c.  78d,  78e.  78f.  78g.  78i.  78], 
78J-1.  78)^,  78k-l,  78/,  78m,  78n,  78o.  78p. 
78q,  78s.  78u-5.  78w.  78x,  78//,  78mm.  79q. 
791.  80a-20.  80a-23.  80a-29.  80a-37.  80b-3, 
80b-4.  80l)-n.  7202.  7241.  7262.  and  7263; 
and  18  L:.S.C.  1350.  unless  otherwise  noted. 
***** 

2.  The  authority  citations  following 
§§240,13d-l.  240.13d-102.  240.14a-4 
and  240.1 4a-5  are  removed. 

3.  Section  240.13a-ll  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  240.1 3a-11     Current  reports  on  Form  8-K 
(§249.308  of  this  chapter). 

***** 

(b)  This  section  shall  not  apply  to 
foreign  governments,  foreign  private 
issuers  required  to  make  reports  on 
Form  6-K  (17  CFR  249.306)  pursuant  to 
§  240.13a-16,  issuers  of  American 
Depositary  Receipts  for  securities  of  any 
foreign  issuer,  or  investment  companies 
required  to  file  reports  pursuant  to 
§  270.30bl-l  of  this  chapter  under  the 
Investment  Company  Act  of  1940. 
except  where  such  an  investment 
company  is  required  to  file: 

(1)  Notice  of  a  blackout  period 
pursuant  to  §  245.104  of  this  chapter:  or 

(2)  Disclosure  pursuant  to  Instruction 
5  to  §240.14a-ll(a)  of  the  date  by 
which  a  security  holder  or  security 
holder  group  must  submit  the  notice 
required  pursuant  to  §  240.14a-ll(c). 

4.  By  amending  «?  240.13d-l  by 
adding  an  Instruction  after  paragraph 
(c)(3)  to  read  as  follows: 

§  240.1 3d-1     Filing  of  Schedules  13D  and 
13G.  ♦ 

***** 

(c)(3)  *    *    * 

Instruction  to  paragraphs  (b)  and  Id: 
purposes  of  paragraphs  (b)  and  (c).  a 
beneficial  owner  who  acquires  or  holds 
a  registrant's  securities  in  cormection 
with  a  nomination  under  §  240.14a-ll 
will  not  be  deemed  to  have  a  purpose 
or  effect  of  changing  or  influencing  the 
control  of  the  registrant  solely  by  virtue 
of  acquiring  or  holding  the  securities  in 
connection  with  a  director  nomination 
pursuant  to  §240.14a-ll.  a  solicitation 
for  the  election  of  that  director  nominee 
and/or  against  a  registrant  nominee,  or 
the  election  of  that  director  nominee. 
***** 

5.  By  amending  §  240.13d-102  to; 
a.  Add  a  box  on  the  cover  page  after 

the  box  titled  "[     ]  Rule  13d-l(d)";  and 


b.  Add  paragraph  (c)  to  hem  10  before 
the  "Signature"  section. 
The  additions  read  as  follows: 

§  240. 1 3d-1 02     Schedule  1 3G— Information 
to  be  included  in  statements  filed  pursuant 
to  §240.1 3d-1(b),  (c),  and  (d)  and 
amendments  thereto  filed  pursuant  to 
§  240.1 3d-2. 


[     ]  Rule  13d-l(b)  or  (c),  filed  in 
connection  with  Rule  14a-ll 


Item  10.  Certifications 

(a)*     *     * 

(c)  The  following  certification  shall  be 
included,  in  addition  to  the  certification 
required  under  paragraph  (a)  or  (b)  of 
this  Item,  as  applicable,  if  the  statement 
is  filed  in  connection  with  a  security 
holder  nomination  pursuant  to 
§240.14a-ll: 

By  signing  below.  I  further  certify  that 

%  of  the  securities  referred  to  above 

have  been  held  continuously  for  at  least 
2  years. 

Instruction  to  paragraph  (c). 

The  percentage  of  securities  listed 
above  shall  be  used  both  for  the  purpose 
of  determining  eligibility  to  submit  a 
security  holder  nomination  pursuant  to 
§  240.14a-ll  and,  where  more  than  one 
eligible  security  holder  or  security 
holder  group  provides  notice  of  its 
intention  to  submit  a  nomination 
pursuant  to  §240.14a-ll,  for  the 
purpose  of  determining  the  security 
holder  or  security  holder  group  with  the 
largest  percentage  of  subject  securities. 
***** 

6.  By  amending  §  240.14a-4  to: 

a.  Revise  the  first  sentence  of 
paragraph  (b)(2);  and 

b.  Add  a  sentence  to  the  end  of  the 
paragraph  following  paragraph 
(b)(2)(iv),  immediately  preceding  the 
Instructions. 

The  revision  and  addition  read  as 
follows: 

§  240.1 4a-4     Requirements  as  to  proxy. 

***** 

(b)  *   *   * 

(2)  A  form  of  proxy  that  provides  for 
the  election  of  directors  must  set  forth 
the  names  of  persons  nominated  for 
election  as  directors,  including  any 
person  whose  nomination  by  a  security 
holder  or  security  holder  group  satisfies 
the  requirements  of  §240. 14a-ll.  *   *   * 
***** 

(iv)  *   *   *  Means  to  grant  authority  to 
vote  for  any  nominees  as  a  group  or  to 
withhold  authority  for  any  nominees  as 
a  group  may  not  be.provided  if  the 
proxy  card  includes  one  or  more 


security  holder  nominees  in  accordance 
with  §  240. 14a-ll. 
***** 

7.  By  amending  §  240.14a-5  to  add 
paragraphs  (g)  and  (h)  to  read  as  follows: 

§  240.1 4a-5    Presentation  of  information  in 
proxy  statement. 

***** 

(g)  If  the  proxy  statement  includes  a 
security  holder  proposal  providing  that 
the  registrant  become  subject  to  the 
security  holder  nomination  procedure 
in  §240.14a-ll  that  was  submitted 
pursuant  to  §  240.14a-8  by  any  security 
holder  or  group  of  security  holders  that 
has  held  more  than  1%  of  the  securities 
entitled  to  vote  on  that  proposal  for  at 
least  one  year  as  of  the  date  of  the 
nomination  and  has  provided  evidence 
of  such  holdmg  to  the  registrant,  the 
registrant  must  disclose  that  the  security 
holder  vote  on  that  proposal  may 
determine  whether  the  registrant  will 
become  subject  to  the  security  holder 
nomination  procedure  pursuant  to 
§240.14a-ll  for  the  annual  (or.  in  lieu 
of  annual,  special)  meetings  at  which 
directors  are  elected  during  the 
remainder  of  the  calendar  year  in  which 
the  subject  vote  was  held,  the  following 
calendar  year  and  the  portion  of  the 
next  calendar  year  up  to  and  including 
the  annual  meeting  (or  special  meeting 
held  in  lieu  of  an  annual  meeting) 
during  that  calendar  year. 

(h)  If  the  registrant  received  a  security 
holder  nomination  that  indicated  that  it 
was  submitted  pursuant  to  §  240.14a-ll 
and  the  registrant  determined  that  it  was 
not  required  to  include  that  nominee  in 
its  proxy  materials,  describe  the 
determination  made  by  the  registrant's 
bocud  of  directors  (including  an 
affirmative  statement  of  its 
determination  not  to  include  that 
specific  nominee),  discuss  the  specific 
provisions  of  §240.14a-ll  that  the 
registrant's  board  of  directors  relied 
upon  to  exclude  the  nominee,  and 
discuss  the  specific  basis  for  the  belief 
of  the  registrant's  board  of  directors  that 
the  registrant  is  permitted  to  not  include 
that  nominee  in  its  proxy  materials. 

8.  By  amending  §  240.14a-6  to: 

a.  Redesignate  paragraphs  (a)(4),  (a)(5) 
and  (a)(6)  as  paragraphs  (a)(5),  (a)(6)  and 
(a)(7)  respectively; 

b.  Add  new  paragraph  {a)(4); 

c.  Add  a  sentence  at  the  end  of  Note 
3;  and 

d.  Add  paragraphs  (p)  and  (q). 
The  additions  read  as  follows: 

§  240.1 4a-6    Filing  requirements. 

(a)  *   *   * 
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(4)  The  name  of  a  security  holder 
nominee  i.s  included  pursuant  to 
§240.14a-ll. 
***** 

Note  3.  Solicitation  in  Opposition. 
*    *    *  The  inclusion  of  a  security  holder 
nominee  in  the  registrant's  proxy 
materials  pursuant  to  ^  240.1 4a-ll  does 
not  constitute  a  "solicitation  in 
opposition.  "  even  if  the  registrant 
opposes  the  security  holder  nominee 
and  solicits  against  the  security  holder 
nominee  and  in  favor  of  a  registrant 
nominee. 
***** 

(p)  Solicitations  subiec4  to  ^  240. 14a- 
11.  Solicitations  that  are  published  or 
sent  or  given  to  security  holders  in 
connc^ction  with  *?  240.14a-ll  must  be 
filed  with  the  Commission  as  specified 
in  that  section. 

fq)  Security  holder  notice  of  intent  to 
nominate  a  candidate  for  director  under 
§  240.14O-1 1.  Any  notice  sent  to  a 
registrant  by  a  security  holder  or  group 
of  security  holders  indicating  an  intent 
to  nominate  a  candidate  for  director  in 
accordance  with  the  procedure  set  forth 
in  §240.14a-n  must  be  filed  with  the 
Commission  no  later  than  two  business 
days  after  it  is  first  provided  to  the 
registrant.  For  purposes  of  Regulation 
14A  (§  240.143-1—103),  the  notice  filed 
pursuant  to  this  requirement  shall  be 
deemed  a  solicitation. 

9.  By  amending  §  240. 14a-8  to: 

a.  Revise  paragraph  (i){8);  and 

b.  Add  an  Instruction  to  paragraph 

(iKll). 

The  revision  and  addition  read  as 
follows: 

§  240.1 4a-8     Security  holder  proposals 


(8)  Relates  to  election:  If  the  proposal 

relates  to  an  election  for  membership  on 
the  company's  board  of  directors  or 
analogous  governing  body,  except  that  a 
company  may  not  exclude  a  proposal 
that  would  subject  the  ccmipanv  to 
§240.14a-n  on  the  basis  of  this 
paragraph: 
***** 

(11)*   *    * 

Instruction  to  paragraph  (i)lll):  For 
purposes  of  this  paragraph,  a  proposal 
requesting  that  the  company  become 
subject  to  the  security  holder 
nomination  procedure  set  out  in 
§  240.14a-11  that  is  submitted  by  a 
more  than  1%  security  holder  may  not 
be  excluded  on  the  basis  that  it 
duplicates  a  previously  submitted 
proposal  by  a  security  holder  that  holds 
1%  or  less  of  the  registrant's  securities. 
In  this  instance,  the  earlier  submitted 
proposal  by  a  security  holder  that  holds 


l"o  (ir  less  of  the  registrant's  set  unties 
may  be  excluded  under  this  paragraph. 
***** 

10.  By  adding  §24C.14a-ll  to  read  as 
follows: 

§  240.1 4a-11     Security  holder  nominations. 

(a)  Applicability.  In  connection  with 
an  annual  meeting  of  security  holders 
(or.  in  lieu  of  an  annual  meeting,  a 
special  meeting)  at  which  directors  are 
elected,  a  registrant  will  be  required  to 
include  in  its  proxy  statement  and  form 
of  proxy  the  name  of  a  person  or 
persons  nominated  by  a  security  holder 
or  group  of  security  holders  for  election 
to  the  board  of  directors  and  include  in 
its  proxy  statement  the  disclosure  about 
such  nominee  or  nominees  and  the 
nominating  security  holder  or  holders 
that  is  specified  in  paragraphs  (c){7). 
(c)(8).  (c)(9)  and  (c)(10)  of  this  section 
and.  if  the  registrant  includes  a 
statement  supporting  the  registrant's 
nominee(s)  and/or  opposing  the  security 
holder  nominee  or  nominees,  at  the 
election  of  the  nominating  security 
holder  or  nominating  security  holder 
group,  a  statement  of  support  for  the 
security  holder  nominee  or  nominees,  of 
a  length  not  to  exceed  500  words, 
provided  that: 

(1)  Applicable  state  law  does  not 
prohibit  the  registrant's  security  holders 
from  nominating  a  candidate  or 
candidates  for  election  as  a  director: 

(2)  One  or  more  of  the  following 
events  has  occurred  during  the  calendar 
year  in  which  the  meeting  that  is  the 
subject  of  the  proxy  statement  is  being 
held  or  during  either  of  the  preceding 
two  calendar  years: 

(il  At  least  one  of  the  registrant's 
nominees  for  the  board  of  directors  for 
whom  the  registrant  solicited  proxies 
received  "withhold"  votes  from  more 
than  35%  of  the  votes  cast  at  an  annual 
meeting  of  security  holders  (or.  in  lieu 
of  an  annual  meeting,  a  special  meeting) 
held  after  January  1,  2004,  at  which 
directors  were  elected  (provided,  that 
this  event  will  be  deemed  not  to  occur 
with  regard  to  any  contested  election  to 
which  §  240. 14a-l  2(c)  applies  or  an 
election  to  which  this  section  applies); 
or 

(ii)  A  security  holder  proposal 
providing  that  the  registrant  become 
subject  to  §240.14a-n  that  was 
submitted  pursuant  to  §  240.14a-8  by  a 
security  holder  or  group  of  seciu-ity 
holders  that  held  more  than  1%  of  the 
securities  entitled  to  vote  on  that 
proposal  for  at  least  one  year  as  of  the 
date  the  proposal  was  submitted  and 
provided  evidence  of  such  holding  to 
the  registrant,  received  more  than  50% 
of  the  votes  cast  on  that  proposal  at  an 
annual  meeting  of  security  holders  (or. 


in  lieu  of  an  annual  meeting,  a  special 
meeting)  held  after  lanuary  1,  2004:  and 

(3)  No  security  holder  nominee  is 
required  to  be  included  on  the 
registrant's  proxy  card,  and  no 
disclosure  regarding  such  nominee  is 
required  to  be  included  in  the 
registrant's  proxy  statement,  in  the 
event  of  one  or  more  of  the  following: 

(i)  The  nominee's  candidacy  or.  if 
elected,  board  membership,  would 
violate  controlling  state  law  or  federal 
law  or  rules  of  a  national  securities 
exchange  or  national  securities 
association  applicable  to  the  registrant 
(other  than  rules  of  a  national  securities 
exchange  or  national  securities 
association  regarding  director 
independence); 

(ii)  Any  information  required  to  be 
included  in  the  notice  to  the  registrant 
required  pursuant  to  paragraph  (c)  of 
this  section  is  not  so  included: 

(iii)  Any  representation  required  to  be 
included  in  the  notice  to  the  registrant 
required  pursuant  to  paragraph  (c)  of 
this  section  is  false  in  any  material 
respect;  or 

(iv)  A  nominee  is  not  required  to  be 
included  pursuant  to  the  provisions  of 
paragraph  (d)  of  this  section  limiting  the 
number  of  nominees  required  to  be 
included. 

Instructions  to  paragraph  (a). 

1.  For  purposes  of  paragrapli  (a)(2)(ii) 
of  this  section,  the  amount  of  a  person's 
security  ownership  and  the  duration  of 
that  ownership  shall  be  calculated  as  of 
the  date  that  person  submits  the 
proposal  to  the  registrant. 

2.  For  purposes  of  paragraph  (a)(2)(ii) 
of  this  section,  only  votes  for  and 
against  a  proposal  shall  be  included  in 
the  calculation  of  the  security  holder 
vote  on  that  proposal.  Accordingly, 
abstentions  and  broker  non-votes  will 
not  be  included  in  this  calculation. 

3.  A  nominating  security  holder  will 
not  be  deemed  an  "affiliate"  of  the 
registrant  under  the  Securities  Act  of 
1933  (15  U.S.C  77a  et  seq..]  or  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  solely  as  a  result  of 
nominating  a  director  or  soliciting  for 
the  election  of  such  a  director  nominee 
or  against  a  registrant  nominee  pursuant 
to  this  section.  Where  a  security  holder 
nominee  is  elected,  and  the  nominating 
security  holder  or  nominating  security 
holder  group  does  not  have  an 
agreement  or  relationship  with  that 
director,  otherwise  than  relating  to  the 
director's  nomination  pursuant  to 
§240.14a-ll,  solicitation  for  the 
election  of  the  director  nominee  or 
against  a  registrant  nominee,  or  the 
election  of  the  director  nominee,  the 
nominating  security  holder  or 
nominating  security  holder  group  will 


60820 


! 

Federal  Register /Vol.  68.  No.  205 /Thursday,  October  23,  2003 /Proposed  Rules 


not  be  deemed  an  affiliate  solely  by 
virtue  of  having  nominated  that 
director. 

4.  The  registrant  shall  determine 
whether  any  of  the  events  permitting 
exclusion  of  a  security  holder  nominee 
has  occurred  and  shall  notify  the 
nominating  security  holder  or 
nominating  security  holder  group 
whether  the  registrant  will  include  or 
exclude  the  security  holder  nominee.  In 
the  event  that  a  registrant  determines 
that  it  shall  exclude  the  nominee,  the 
registrant  shall  provide  such  notice 
promptly,  but  in  no  case  less  than  30 
calendar  days  before  the  date  of  the 
registrant's  proxy  statement  released  to 
security  holders  in  connection  with  the 
previous  year's  annual  meeting  and, 
where  the  registrant  did  not  hold  an 
annual  meeting  in  the  previous  year,  or 
if  the  date  of  this  year's  annual  meeting 
has  been  changed  by  more  than  30  days 
from  the  date  of  the  previous  year's 
meeting,  the  notice  must  be  provided  a 
reasonable  time  before  the  registrant 
mails  its  proxy  materials  for  the  current 
year.  If  the  registrant  determines  that  it 
is  entitled  to  exclude  the  nominee,  the 
notice  must  include  (a)  A  description  of 
the  determination  made  by  the 
registrant's  board  of  directors,  including 
an  affirmative  statement  of  its 
determination  not  to  include  that 
specific  nominee;  (b)  a  discussion  of  the 
specific  requirement  or  requirements  of 
§240.14a-n  that  the  registrant's  board 
of  directors  have  determined  permit  the 
registrant  not  to  include  that  specific 
nominee;  and  (c)  a  discussion  of  the 
specific  basis  for  the  belief  of  the 
registrant's  board  of  directors  that  the 
registrant  is  permitted  to  not  include 
that  specific  nominee.  The  registrant 
also  must  include  in  its  proxv  statement 
for  the  meeting  for  which  the  nominee 
was  submitted  a  statement  that  it  has 
made  such  an  exclusion  and  provide  the 
information  included  in  the  notice  to 
the  nominating  security  holder  with 
regard  to  the  basis  for  its  determination 
to  exclude  the  nominee.  The  exclusion 
of  a  security  holder  nominee  by  a 
registrant  where  that  exclusion  is  not 
permissible  under  §  240.14a-n(aK3) 
shall  be  a  violation  of  this  section.  If  the 
registrant  determines  that  it  must 
include  the  security  holder  nominee,  it 
must  advise  the  nominating  security 
holder  or  nominating  security  holder 
group  of  this  determination  and  state 
whether  the  registrant  intends  to 
include  in  its  proxy  statement 
disclosure  supporting  the  registrant's 
nominees  and/or  opposing  the  security 
holder  nominee.  If  the  registrant  intends 
to  include  such  a  supporting  statement 
and/or  opposing  statement,  it  must 


advise  the  nominating  security  holder  or 
nominating  security  holder  group  that  it 
may  submit  a  statement  of  no  more  than 
500  words  supporting  the  security 
holder  nominee.  The  registrant  also 
must  advise  the  nominating  security 
holder  or  nominating  security  holder 
group  of  the  date  by  which  this 
statement  must  be  provided  to  the 
registrant,  which  shall  be  not  less  than 
10  business  days  from  the  date  of  the 
registrant's  notice  to  the  security  holder. 
A  statement  by  the  registrant  that  it 
recommends  a  vote  for  its  nominees 
and/or  against  the  nominating  security 
holder  or  nominating  security  holder 
group's  nominee  or  nominees  will  not 
be  deemed  an  opposing  or  supporting 
statement  for  purposes  of  this 
requirement. 

5.  If  any  of  the  events  described  in 
paragraph  (a)(2)  of  this  section  occur, 
and  the  registrant  did  not  hold  an 
annual  meeting  the  previous  year,  or  if 
the  date  of  the  current  year's  annual 
meeting  has  been  changed  by  more  than 
30  days  from  the  date  of  the  previous 
year's  annual  meeting,  the  registrant 
must  disclose  pursuant  to  Item  13  of 
Form  8-K  (§  249.308  of  this  chapter)  the 
date  by  which  a  security  holder  or 
security  holder  group  must  submit  the 
notice  required  pursuant  to  paragraph 
(c)  of  this  section,  which  date  shall  be 
a  reasonable  time  prior  to  the  date  the 
registrant  mails  its  proxy  materials  for 
the  meeting. 

(b)  Nominating  security  holder 
eligibility.  A  security  holder  or  group  of 
security  holders  nominating  a  person  or 
persons  must  satisfy  the  following 
requirements: 

(1)  The  security  holder  individually, 
or  the  security  holder  group  in  the 
aggregate,  must  beneficially  own  more 
than  5%  of  the  registrant's  securities 
that  are  eligible  to  vote  for  the  election 
of  directors  at  that  annual  meeting  of 
securities  (or,  in  lieu  of  such  an  annual 
meeting,  a  special  meeting  of  security 
holders); 

(2)  The  security  holder  or  each 
member  of  the  security  holder  group 
must  have  held  the  securities  that  are 
used  for  purposes  of  determining  the 
more  than  5%  ownership  threshold 
required  by  paragraph  (b)(1)  of  this 
section  continuously  for  at  least  two 
years  and  intend  to  continue  to  hold 
those  seciu-ities  through  the  date  of  the 
subject  election  of  directors: 

(3)  In  the  case  of  a  registrant  that  is 
not  an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940.  the  security 
holder  or  each  member  of  the  security 
holder  group  must  meet  the 
requirements  set  out  in  §  240.13d-l(b) 


or  (c)  to  file  on  Schedule  13G 
(§240.13d-102);and 

(4)  In  the  case  of  a  registrant  that  is 
not  an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  the  nominating 
.security  holder  or  the  nominating 
security  holder  group  must  have 
reported  its  beneficial  ownership  on 
Schedule  13G  (§  240.13d-102). 
including  the  certification  required  by 
Item  10(c)  of  Schedule  13G,  or  have 
amended  a  previously  filed  Schedule 
13G  to  include  the  certification  required 
by  Item  10(c)  of  Schedule  13G.  before  or 
on  the  date  of  sending  the  notice 
specified  in  paragraph  (c)  of  this 
section.  Notwithstanding  the  provisions 
of  Schedule  13G,  the  Schedule  13G  filed 
in  satisfaction  of  this  requirement  must 
set  forth  information  demonstrating 
compliance  with  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  and  disclose  the  filing  person's 
intention  to  nominate  one  or  more 
directors  under  §240.14a-ll. 

(c)  Security  holder  notice.  In  order  to 
have  a  nominee  included  in  the 
registrant's  proxy  statement  and  proxy 
card,  the  nominating  security  holder 
must  provide  notice  to  the  registrant  of 
its  intent  to  require  that  the  registrant 
include  that  security  holder's  nominee 
on  the  registrant's  proxy  card  no  later 
than  80  days  before  the  date  that  the 
registrant  mailed  its  proxy  materials  for 
the  prior  year's  annual  meeting,  except 
that,  if  the  registrant  did  not  hold  an 
annual  meeting  during  the  prior  year,  or 
if  the  date  of  the  meeting  has  changed 
more  than  30  days  from  the  prior  year, 
then  the  nominating  security  holder 
must  provide  notice  a  reasonable  time 
before  the  registrant  mails  its  proxy 
materials,  as  specified  by  the  registrant 
in  a  Form  8-K  (§  249.308  of  this 
chapter)  filed  pursuant  to  Item  13  of 
Form  8-K.  This  notice  must  include: 

(1)  A  representation  that,  to  the 
knowledge  of  the  nominating  security 
holder  or  group,  the  nominee's 
candidacy  or.  if  elected,  board 
membership,  would  not  violate 
controlling  state  law  or  federal  law  or 
rules  of  a  national  securities  exchange 
or  national  securities  association 
applicable  to  the  registrant  (other  than 
rules  of  a  national  securities  exchange 
or  national  securities  association 
regarding  director  independence); 

(2)  A  representation  that  the 
nominating  security  holder  or 
nominating  security  holder  group 
satisfies  the  conditions  in  paragraph  (b) 
of  this  section; 

(3)  A  representation  that: 

(i)  If  the  nominating  security  holder  or 
any  member  of  the  nominating  security 
holder  group  is  a  natural  person,  the 
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nominee  is  not  the  nominating  security 
holder,  a  member  of  the  nominating 
security  holder  group,  or  a  member  of 
the  immediate  family  of  the  nominating 
security  holder  or  any  member  of  the 
nominating  security  holder  group: 

(ii)  If  the  nominating  security  holder 
or  any  member  of  the  nominating 
security  holder  group  is  an  entity, 
neither  the  nominee  nor  any  immediate 
family  member  of  the  nominee  has  been 
an  employee  of  the  nominating  security 
holder  or  any  member  of  the  nominating 
security  holder  group  during  the  then- 
current  calendar  vear  nor  during  the 
immediately  preceding  calendar  year; 

(iii)  Neither  the  nominee  nor  any 
immediate  family  member  of  the 
nominee  has  accepted  during  the  then- 
current  calendar  year  or  during  the 
immediately  preceding  calendar  year 
directly  or  indirectly  any  consulting, 
advisory,  or  other  compensatory  fee 
from  the  nominating  security  holder  or 
any  member  of  the  nominating  security 
holder  group  or  any  affiliate  of  any  such 
holder  or  any  such  member,  provided 
that  compensatory  fees  do  not  include 
the  receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  with  the  nominating 
security  holder  or  nominating  security 
holder  group  member  (provided  that 
such  compensation  is  not  contingent  in 
any  way  on  continued  service):  and 

fiv)  Such  nominee: 

(A)  Is  not  an  executive  officer  or 
director  (or  person  performing  similar 
functions)  of  the  nominating  security 
holder  or  any  member  of  the  nominating 
security  holder  group,  or  of  an  affiliate 
of  such  holder  or  any  such  member:  and 

(B)  Does  not  control  the  nominating 
security  holder  or  any  member  of  the 
nominating  security  holder  group  (or  in 
the  case  of  a  holder  or  member  that  is 
an  investment  company,  an  interested 
person  of  such  holder  or  any  such 
member  as  defined  in  section  2(a)(19)  of 
the  Investment  Company  Act  of  1940 
(15U.S.C.  80a-2(a)(19)): 

Instruction  to  paragraph  (c)(3).  For 
purposes  of  paragraph  (c){:?)  of  this 
section,  "immediate  family"  shall 
include  any  person  related  to  the 
nominee  by  blood,  marriage,  or 
adoption,  not  more  remote  than  first 
cousin. 

(4)  In  the  case  of  a  registrant  other 
than  an  investment  company,  a 
representation  that  the  nominee  meets 
the  objective  criteria  for 
"independence"  of  the  national 
securities  exchange  or  national 
securities  association  rules  applicable  to 
the  registrant,  if  any,  and.  in  the  case  of 
a  registrant  that  is  an  investment 
company,  a  representation  that  the 


nominee  is  not  an  "interested  person" 
of  the  registrant  as  defined  in  section 
2(a)(19)  of  the  Investment  Company  Act 
of  1940  (15  use.  80a-2(a)(19)); 

Instruction  to  paragraph  fc)(4).  For 
this  purpose,  the  nominee  would  be 
required  to  meet  the  definition  of 
"independence"  that  generally  is 
applicable  to  directors  of  the  registrant 
and  not  any  particular  definition  of 
independence  applicable  to  members  of 
the  audit  committee  of  the  registrant's 
board  of  directors.  To  the  extent  a 
national  securities  exchange  or  national 
securities  association  rule  imposes  a 
standard  regarding  independence  that 
requires  a  subjective  determination  by 
the  board  or  a  group  or  committee  of  the 
board  (for  example,  requiring  that  the 
board  of  directors  or  any  group  or 
conunittee  of  the  board  of  directors 
make  a  determination  regarding  the 
existence  of  factors  material  to  a 
determination  of  a  nominee's 
independence],  that  standard  would  not 
have  to  be  satisfied. 

(5)  A  representation  that  neither  the 
nominee  nor  the  nominating  security 
holder  or.  where  there  is  a  nominating 
security  holder  group,  the  members  of 
the  nominating  security  holder  group, 
has  a  direct  or  indirect  agreement  with 
the  registrant  regarding  the  nomination 
of  the  nominee: 

(6)  In  the  case  of  a  registrant  that  is 
not  an  open-end  investment  company 
registered  under  the  Investment 
Companv  Act  of  1940.  a  copv  of  the 
Schedule  13G  (§  240.1 3d-l 02)  filed  by 
the  nominating  security  holder  or 
nominating  security  holder  group  in 
satisfaction  of  the  requirement  in 
paragraph  (b)(4)  of  this  section: 

(7)  A  statement  from  the  nominee  that 
the  nominee  consents  to  be  named  in 
the  registrant's  proxy  statement  and 
form  of  proxy  and.  if  elected,  to  serve 
on  the  registrant's  board  of  directors,  for 
inclusion  in  the  registrant's  proxy 
statement: 

(8)  Disclosure  about  the  nominee 
providing  all  of  the  information 
necessary  to  comply  with  the  disclosure 
requirements  of  Item  7(a),  (b)  and  (c) 
and.  for  investment  companies.  Item 
22(b)  of  Schedule  14A  (§  240.14a-101), 
as  applicable,  for  inclusion  in  the 
registrant's  proxy  statement: 

(9)  Any  of  the  following  information 
with  regard  to  each  nominating  security 
holder  or  member  of  a  nominating 
security  holder  group  that  is  not 
included  in  the  Schedule  13G 
{§240.13d-102),  for  inclusion  in  the 
registrant's  proxy  statement: 

(i)  Name  and  business  address; 

(ii)  Present  principal  occupation  or 
employment  and  the  name,  principal 
business  and  address  of  any  corporation 


or  other  organization  in  which  such 
employment  is  carried  on: 

(iii)  The  amount  of  each  class  of 
securities  of  the  registrant  that  the 
individual  owns  beneficially,  directly  or 
indirectly,  determined  in  accordance 
with  §24'0.13d-3:  and 

(iv)  Whether  or  not.  during  the  past 
ten  years,  the  individual  has  been 
convicted  in  a  criminal  proceeding 
(excluding  traffic  violations  or  similar 
misdemeanors)  and.  if  so.  the  dates,  the 
nature  of  the  conviction,  the  name  or 
other  disposition  of  the  case:  and 
whether  the  individual  has  been 
involved  in  any  other  legal  proceeding 
during  the  past  five  years,  as  specified 
in  hem  401(f)  of  Regulation  S-K 
(§  229.10  of  this  chapter); 

Instruction  to  paragraph  (c)(9).  Where 
the  nominating  security  holder  is  a 
general  or  limited  partnership, 
syndicate  or  other  group,  the 
information  called  for  in  §  240.14a- 
11(c)(9)  must  be  given  with  respect  to  (i) 
each  partner  of  the  general  partnership: 
(ii)  each  partner  who  is,  or  functions  as, 
a  general  partner  of  the  limited 
partnership:  (iii)  each  member  of  the 
syndicate  or  group:  and  (iv)  each  person 
controlling  the  partner  or  member.  If  the 
nominating  security  holder  is  a 
corporation  or  if  a  person  referred  to  in 
(i).  (ii),  (iii)  or  (iv)  of  this  Instruction  is 
a  corporation,  the  information  called  for 
in  §  240. 14a-l  1(c)(9)  must  be  given  with 
respect  to  (a)  each  executive  officer  and 
director  of  the  corporation:  (b)  each 
person  controlling  the  corporation:  and 
(c)  each  executive  officer  and  director  of 
any  corporation  or  other  person 
ultimately  in  control  of  the  corporation. 

(10)  The  methods  by  which  tne 
nominating  security  holder  or 
nominating  security  holder  group  may 
solicit  security  holders,  including,  at  the 
election  of  the  nominating  security 
holder  or  nominating  security  holder 
group,  any  Web  site  address  on  which 
the  nominating  security  holder  or 
nominating  security  holder  group  may 
publish  soliciting  materials:  and 

(1 1 )  In  the  case  of  a  registrant  that  is 
an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  the  following 
information  with  regard  to  each 
nominating  security  holder  or  member 
of  a  nominating  security  holder  group, 
in  addition  to  the  information  required 
by  paragraph  (c)(9)  of  this  section: 

(i)  The  percentage  of  each  class  of 
securities  of  the  registrant  that  the 
individual  owns  beneficially,  directly  or 
indirectly,  determined  in  accordance 
with  §  240.13d-3,  and  the  number  of 
shares  as  to  which  the  person  has: 

(A)  Sole  power  to  vote  or  to  direct  the 
vote; 
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(B)  Shared  power  fn  vote  or  to  direct 
the  vote; 

(C)  Sole  power  to  dispose  or  to  direct 
the  disposition  of  such  shares:  and 

(D)  Shared  power  to  dispose  or  to 
direct  the  disposition  of  such  shares; 
and 

Instruction  to  paragraph  (cj(ll}(i).  For 
purposes  of  paragraph  (c)(ll)(i)  of  this 
section,  any  person,  in  determining  the 
amount  of  outstanding  securities  of  a 
class  of  equity  securities,  may  relv  upon 
information  set  forth  in  the  investment 
companv's  most  recent  report  on  Form 
N-CSR  ("§§249.331  and  274.128)  filed 
with  the  Commission  pursuant  to  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940, 
unless  he  or  she  knows  or  has  reason  to 
believe  that  the  information  contained 
therein  is  inaccurate. 

(ii)  The  following  certification  and 
signature,  signed  by  each  person  on 
whose  behalf  the  notice  is  filed  or  his 
or  her  authiirized  representative.  If  the 
notice  is  signed  on  behalf  of  a  person  by 
his  or  her  authorized  representative 
other  than  an  executive  officer  m 
general  partner  of  the  filing  person, 
evidence  of  the  representati\-e's 
authority  to  sign  on  behalf  of  such 
person  shall  be  filed  with  the  notice. 
provided,  however,  that  a  power  of 
attorney  for  this  purpose  which  is 
already  on  file  with  the  Commission 
may  be  incorporated  by  reference.  The 
name  and  any  title  of  each  person  who 
signs  the  notice  shall  be  typed  or 
printed  beneath  his  or  her  signature: 

Certification 

By  signing  below,  I  certify  that  % 

of  the  securities  referred  to  above  have 
been  held  confinuouslv  for  at  least  2 
years. 

Signature 

After  reasonable  inquiry  and  to  the 
best  of  my  knowledge  and  belief.  I 
certify  that  the  information  set  forth  in 
this  statement  is  true,  complete  and 
correct. 


Date 


Signature 


Name/Title 

Instruction  to  paragraph  (c)(ll)(ii). 
The  percentage  of  securities  listed  in  the 
certification  in  paragraph  (c)(ll)(ii)  of 
this  section  shall  be  used  both  for  the 
purpose  of  determining  eligibility  to 
submit  a  security  holder  nomination 
pursuant  to  this  section  and,  where 
more  than  one  eligible  security  holder 
or  security  holder  group  provides  notice 
of  its  intention  to  submit  a  nomination 


pursuant  to  this  section,  for  the  purpose 
of  determining  the  security  holder  or 
security  holder  group  with  the  largest 
percentage  of  subject  securities. 

Instruction  to  paragraph  (c).  Refer  to 
§  240.14a-6(q)  with  regard  to  the 
obligation  of  the  nominating  security 
holder  or  nominating  security  holder 
group  to  file  certain  of  the  information 
specified  in  this  paragraph  (c)  with  the 
Commission. 

(d)  Number  of  security  holder 
nominees. 

(1)  The  registrant  is  not  required  to 
include  in  its  proxy  statement  and  form 
of  proxy  more  than: 

(i)  One  security  holder  nominee 
where  the  total  number  of  members  of 
the  registrant's  board  of  directors  is 
eight  or  fewer; 

(ii)  Two  security  holder  nominees 
where  the  total  number  of  members  of 
the  registrant's  board  of  directors  is 
greater  than  eight  and  less  than  20;  and 

(iii)  Three  security  holder  nominees 
where  the  total  number  of  members  of 
the  registrant's  hoard  of  directors  is  20 
or  more; 

(2)  Provided  that,  where  the  registrant 
has  one  or  more  directors  currently 
serving  on  its  board  of  directors  who 
were  elected  as  a  security  holder 
nominee  pursuant  to  this  section,  and 
the  term  of  that  director  or  directors 
extends  past  the  date  of  the  meeting  of 
security  holders  for  which  it  is  soliciting 
proxies,  the  registrant  will  not  be 
required  to  include  in  the  proxy 
statement  or  form  of  proxy  more 
security  holder  nominees  than  could 
result  in  the  total  number  of  directors 
who  were  elected  as  security  holder 
nominees  pursuant  to  §  240.14a-ll  and 
serving  on  the  board  being  greater  than: 

(i)  One  where  the  total  number  of 
members  of  the  board  of  directors  is 
eight  or  fewer; 

(ii)  Two  where  the  total  number  of 
members  of  the  board  of  directors  is 
greater  than  eight  and  less  than  20;  and 

(iii)  Three  where  the  total  number  of 
members  of  the  board  of  directors  is  20 
or  more;  and 

(3)  In  the  event  that  more  than  one 
security  holder  or  group  of  security 
holders  is  otherwise  permitted  to 
nominate  a  person  or  persons  to  a 
registrant's  board  of  directors  pursuant 
to  §  240.14a-ll.  the  registrant  shall 
include  in  the  proxy  statement  and  form 
of  proxy  the  nominee  or  nominees  of  the 
security  holder  or  security  holder  group 
with  the  largest  two-year  beneficial 
ownership  at  the  time  of  the  delivery  of 
the  notice  specified  in  paragraph  (c)  of 
this  section,  as  specified  in  the  filed 
Schedule  13G  (§  240.13d-102j,  up  to 
and  including  the  total  number  required 
to  be  included  by  the  registrant. 


Instructions  to  paragraph  id}. 

1.  If  a  nominee,  a  nominating  security 
holder  or  any  member  of  a  nominating 
security  holder  group  has  any  direct  or 
indirect  agreement  with  the  registrant  or 
any  affiliate  of  the  registrant  regarding 
the  nomination  of  a  candidate  for 
election  as  a  member  of  the  registrant's 
board  of  directors,  any  such  nominee  or 
any  nominee  of  such  nominating 
security  holder  or  nominating  security 
holder  group  shall  not  be  included  in 
calculating  the  number  of  nominees 
required  under  this  section. 

2.  For  purposes  of  paragraph  (d)(3)  of 
this  section,  the  registrant  must  rely  on 
the  beneficial  ownership  percentage    - 
reported  in  the  nominating  security 
holder's  filed  Schedule  13G,  except 
where  the  registrant  has  reason  to 
believe  that  the  beneficial  ownership 
reported  in  the  Schedule  13G  is 
inaccurate. 

(e)  Liability  for  false  or  misleading 
statements,  "the  registrant  is  not 
responsible  for  any  information  in  the 
notice  from  the  nominating  security 
holder  or  nominating  securitv  holder 
group  pursuant  to  paragraph  (c)  of  this 
section  or  otherwise  provided  by  the 
nominating  security  holder  or 
nominating  security  holder  group. 

(f)  Exempt  solicitations.  Sections 
240.14a-3  to  240.14a-6(o),  240.14a-8, 
240.14a-10  and  240.14a-12  to  240.14a- 
15  do  not  apply  to  the  following: 

(1)  Any  solicitation  by  or  on  behalf  of 
any  security  holder  in  connection  with 
the  formation  of  a  nominating  securitv 
holder  group  pursuant  to  §240.14a-ll, 
provided  that: 

(i)  The  total  number  of  persons 
solicited  is  not  more  than  30;  or 

(ii)  Each  written  communication 
includes  no  more  than: 

(A)  A  statement  of  each  soliciting 
security  holder's  intent  to  form  a 
nominating  security  holder  group  in 
order  to  nominate  a  director  under 
§240.14a-ll: 

(B)  The  percentage  of  securities  that 
each  soliciting  security  holder 
beneficially  owns  or  the  aggregate 
percentage  owned  by  any  group  to 
which  the  security  holder  belongs;  and 

(C)  The  means  by  which  securitv 
holders  may  contact  the  soliciting  party; 
and 

(iii)  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  this  paragraph  is  filed 
with  the  Commission  by  the  soliciting 
party,  under  the  registrant's  Exchange 
Act  file  number,  or,  in  the  case  of  a 
registrant  that  is  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  under 
the  registrant's  Investment  Company 
Act  file  number,  no  later  than  the  date 
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the  material  is  first  published,  sent  or 
given  to  security  holders.  The  soliciting 
material  must  include  a  cover  page  in 
the  form  set  forth  in  Schedule  14 A 
(§  240.14a-101)  and  the  appropriate  box 
on  the  cover  page  must  be  marked:  and 

(2)  Any  solicitation  by  or  on  behalf  of 
a  nominating  security  holder  or 
nominating  security  holder  group  in 
support  of  a  nominee  placed  on  the 
registrant's  proxy  card  in  accordance 
with  §240.14a-il.  provided  that: 

(i)  The  soliciting  party  does  not,  at 
any  time  during  such  solicitation,  seek 
directly  or  indirectly,  either  on  its  own 
or  another's  behalf,  the  power  to  act  as 
proxy  for  a  security  holder  and  does  not 
furnish  or  otherwise  request,  or  act  on 
behalf  of  a  person  who  furnishes  or 
requests,  a  form  of  revocation, 
abstention,  consent  or  authorization: 

(ii)  Each  written  communication 
includes: 

(A)  The  identity  of  each  nominating 
security  holder  and  a  description  of  his 
or  her  direct  or  indirect  interests,  by 
security  holdings  or  otherwise; 

(B)  A  prominent  legend  in  clear,  plain 
language  advising  security  holders  that 
a  security  holder  nominee  is  or  will  be 
included  in  the  registrant's  proxy 
statement  and  to  read  the  registrant's 
proxy  statement  when  it  becomes 
available  because  it  includes  important 
information  (or.  if  the  registrant's  proxy 
statement  is  publicly  a\ailable.  advising 
security  holders  of  that  fact  and 
encouraging  security  holders  to  read  the 
registrant's  proxv  statement  because  it 
includes  important  information).  The 
legend  also  must  explain  to  security 
holders  that  they  can  find  the 
registrant's  proxy  statement,  and  any 
other  relevant  documents,  at  no  charge 
on  the  Commission's  Web  site;  and 

(iii)  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  this  paragraph  must  be 
filed  by  the  nominating  security  holder 
with  the  Commission,  under  the 
registrant's  Exchange  Act  file  number, 
or.  in  the  case  of  a  registrant  that  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940, 
under  the  registrant's  Investment 
Company  Act  file  number,  no  hiter  than 
the  date  the  material  is  first  published, 
sent  or  given  to  security  holders.  Three 
copies  of  the  material  must  at  the  same 
time  be  filed  with,  or  mailed  for  filing 
to.  each  national  securities  exchange 
upon  which  any  class  of  securities  of 
the  registrant  is  listed  and  registered. 
The  soliciting  material  must  include  a 
cover  page  in  the  form  set  forth  in 
Schedule  14A  (§  240.14a-101)  and  the 
appropriate  box  on  the  cover  page  must 
be  marked. 


Instruction  to  paragraph  (fj(2l.  If  the 
information  required  by  paragraph 
(f)(2)(ii)(A)  is  presented  in  a  Schedule 
13G  fjled  electronically  with  the 
Commission,  the  written 
communication  will  be  deemed  to 
satisfy  the  requirements  of  that 
paragraph  if  it  states  that  the 
information  is  presented  in  a  Schedule 
13G,  presents  the  file  number  and  file 
date  for  the  ,Schedule  13G,  and  presents 
a  direct  Internet  address  where  that 
Schedule  13G  mav  be  located. 

11.  By  amending  §240. 14a-12  to  add 
Instruction  3  to  read  as  follows: 

§  240.1 4a-1 2     Solicitation  twfore  furnishing 
a  proxy  statement. 

*  *  «  X  * 

Instructions  to  §240.14a-12: 

*         *         *         *         * 

3.  Solicitations  by  a  nominating 
security  holder  or  nominating  security 
holder  group  that  are  made  in 
connection  with  a  §  240.14a-ll 
nomination  will  not  be  deemed  a 
solicitation  in  opposition  subject  to 
§240.14a-12(c). 

12,  Amend  §240.14a-101  by: 

a.  Adding  on  the  cover  page  two 
boxes  before  the  box  "Soliciting 
Material  under  §  240.14a-12"; 

b.  Adding  paragraph  (i)  to  Item  7;  and 

c.  Revising  the  reference  "paragraphs 
(d)(3),  (f)  and  (g)"  in  the  introductory- 
text  of  paragraph  (b)  of  Item  22  to  read 

■paragraphs  (d)(2).  {d)(3).  (f).  (g),  (h). 
and  (i)". 

The  additions  and  revision  read  as 
follows: 

§  240.1 4a-1 01 —Schedule  14A.     Information 
required  in  proxy  statement. 

SCHEDULE  14A  INFORMATION 


[     ]  Soliciting  Material  under  §  240,14a- 
11 

[     I  Nominating  Security  Holder  Notice 
Under  §  240. 14a-ll(c) 

***** 

Item  7.  Directors  and  executive 
officers.  *  *  * 
***** 

(i)  If  a  security  holder  nominee  or 
nominees  are  submitted  to  the  registrant 
and  the  registrant  is  not  permitted  to 
exclude  the  nominee  or  nominees 
pursuant  to  the  provisions  of  §  240.  Ma- 
ll, the  registrant  must  include  the 
disclosure  required  from  the  nominating 
security  holder  under  §  240.14a- 
11(c)(7),  (c)(8),  (c)(9),  (c)(10)  and  (c)(ll), 
with  regard  to  the  nominee  and  the  - 
nominating  .security  holder.  In  addition, 
if  the  registrant  includes  a  statement 
supporting  the  registrant  nominee(s) 
and/or  opposing  the  security  holder 


nominee,  the  registrant  must  also 
include,  at  the  election  of  the 
nominating  security  holder  or 
nominating  security  holder  group,  a 
statement  of  support  for  the  security 
holder  nominee,  of  a  length  not  to 
exceed  500  words,  in  accordance  with 
§240.14a-ll. 

Instruction  to  Item  7(i).  The 
information  disclosed  pursuant  to 
paragraph  (i)  will  not  be  deemed 
incorporated  by  reference  into  any  filing 
under  the  Securities  Act  or  the 
Exchange  Act,  except  to  the  extent  that 
the  registrant  specifically  incorporates 
that  information  by  reference. 
***** 

13,  Section  240.15d-ll  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§240.15d-11     Current  reports  on  Form  8-K 
(§249.308  of  this  chapter). 

»  *  ■•  •  n 

(b)  This  section  shall  not  apply  to 
foreign  governments,  foreign  private 
issuers  required  to  make  reports  on 
Form  6-K  (17  CFR  249.306)  pursuant  to 
§240.15d-16,  issuers  of  American 
Depositary  Receipts  for  securities  of  any 
foreign  issuer,  or  investment  companies 
required  to  file  reports  pursuant  to 
§  270.30bl-l  of  this  chapter  under  the 
Investment  Company  Act  of  1940, 
except  where  such  an  investment 
company  is  required  to  file: 

(1)  Notice  of  a  blackout  period 
pursuant  to  §  245.104  of  this  chapter:  or 

(2)  Disclosure  pursuant  to  Instruction 
5  to  §  240. 14a-l  1(a)  of  the  date  by 
which  a  security  holder  or  security 
holder  group  must  submit  the  notice 
required  pursuant  to  §  240.14a-ll{c). 

14.  By  amending  §  240.16a-l  to  revise 
paragraph  (a)(1)  and  add  "Note  to 
Paragraph  (a)(l)(ii)(K)"  to  read  as 
follows: 


§240,16a-1     Definition  of  terms. 

(a)*    *    ' 

(1)  (i)  Solely  for  purposes  of 
determining  whether  a  person  is  a 
beneficial  owner  of  more  than  ten 
percent  of  an\'  class  of  equity  securities 
registered  pursuant  to  section  12  of  the 
Act  (15  U.S.C,  78/),  the  term  "beneficial 
owner"  means  any  person  who  is 
deemed  a  beneficial  owner  pursuant  to 
Section  13(d)  of  the  Act  (15  U.S.C  78m) 
and  the  rules  thereunder,  except  that  the 
institutions  or  persons  specified  in 
paragraph  (a)(l)(ii)  of  this  section  are 
not  deemed  the  beneficial  owner  of 
securities  of  such  class: 

(A)  That  are  acquired  by  such 
institutions  or  persons  without  the 
purpose  or  effect  of  changing  or 
influencing  control  of  the  issuer  or 
engaging  in  any  arrangement  subject  to 
§240.13d-3(b)';  and 


60824 


Federal  Register /Vol    68.  Xo 


I 

205  'Thursday.  October  23,  2003 /Proposed  Rules 


(B)  With  respect  to  the  institutions  or 
persons  specified  in  paragraphs 

(a)(l)(ii)(A)  through  (a)(l)(ii)(n  of  thi.s 
section,  that  are  held  for  the  benefit  of 
third  parties  or  in  customer  or  fiduciary 
accounts  in  the  ordinary  course  of 
business  (or  in  the  case  of  an  employee 
benefit  plan  specihed  in  paragraph 
(a)(lJ{ii)(Fj  of  this  section,  that  are 
allocated  to  plan  participants  where 
participants  have  voting  power). 

(ii)  (A)  A  broker  or  dealer  registered 
under  section  15  of  the  Act  (15  U.S.C. 
78o): 

(B)  A  bank  as  defined  in  section 
3(a)(6)of  the  Act  (15  U.S.C.  78c(a)(fi)): 

(C)  An  insurance  company  as  defined 
in  section  3(a)(19)  of  the  Act  (15  U.S.C. 
7Hc(a)(19)); 

(D)  .^n  investment  compaiiv 
registered  under  section  8  of  the 
Investment  (Company  Act  of  1940  (15 
U.S.C.  80a-8); 

(E)  Any  perxiu  ri'gi'-tered  as  an 
investment  ad  vis. -r  uiidtT  section  203  of 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  8nb-3)  or  under  the  laws  of  any 
state; 

(F)  .An  employee  benefit  plan  as 
defined  m  section  3(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended.  29  U.S.C.  1001  et  seq. 

(  ■ERISA")  that  is  subject  to  the 
provisions  of  ERISA,  or  any  such  plan 
that  is  not  subject  to  ERISA  that  is 
mamtained  primarily  for  the  benefit  of 
the  employees  of  a  state  or  local 
government  or  instrumentality,  or  an 
raidowment  fund; 

(G)  A  parent  holding  (:ompan\  or 
control  person,  provided  the  aggregate 
amount  held  directly  bv  the  parent  or 
control  person,  and  directly  and 
indirectly  by  their  subsidiaries  or 
affiliates  that  are  not  persons  specified 
in  paragraphs  (a)(l)(ii)(A)  through  (J)  of 
this  section,  does  not  exceed  one 
percent  of  the  securities  of  the  subject 
class; 

(H)  A  savings  association  as  defined 
in  section  3(b)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813); 

(I)  A  church  plan  that  is  excluded 
from  the  definition  of  an  investment 
company  under  section  3(c)(14)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3(c)(14); 

(1)  A  group,  provided  that  all  the 
members  are  persons  specified  in 
<?  240.16a-l(a)(l)(ii)(A)  through  (1);  and 

(K)  Members  of  a  nominating  security 
hnlder  group  formed  in  accordance  with 
?!240.14a-ll. 

\otf  to  paragraph  (ajfljfiiKK). 
Members  of  a  security  holder  group 
formed  in  order  to  nominate  a  director 
under  §  240.14a-l  1  are  not  deemed  to 
have  the  purpose  or  effect  of  changing 
or  influencing  control  of  the  issuer 


solely  by  virtue  of  such  group 
membership  or  by  virtue  of  a  director 
nomination  pursuant  to  §  240.14a-ll.  a 
solicitation  for  the  election  of  that  ^ 
director  nominee  or  against  that 
registrant  nominee,  or  the  election  of 
that  director  nominee. 
♦         *         •         *         * 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

15.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a  et  seq..  7202. 
7233,  7241,  7262.  7264.  and  7265;  and  18 
U.S.C.  1350,  linless  otherwise  noted. 


r 


16.  By  amending  Form  8-K 
(referenced  in  §  249.308)  to: 

a.  Add  a  sentence  at  the  end  of 
General  Instruction  B.l:  and 

b.  Add  Item  13  before  the  "Signature" 
section. 

The  additions  read  as  follows: 

Note:  The  tpxl  of  Form  8-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Refeulations. 

Form  8-K 


*         * 


General  Instructions 

*         *         * 


*  * 


B.  Events  To  Be  Reported  and  Time  for 
Filing  of  Reports 

1.  *   *   *  A  report  pursuant  to  Item  13 
is  to  be  filed  promptly  after  the 
registrant  determines  the  anticipated 
meeting  date. 


Information  To  Be  Included  in  the 
Report 


Item  13.  Security  Holder  Nominations 
Pursuant  to  Exchange  Act  Rule  14a-n 

If  any  of  the  events  described  in 
§  240.143-1 1(a)(2)  occur,  and  the 
registrant  did  not  hold  an  annual 
meeting  the  previous  year,  or  if  the  date 
of  this  year's  annual  meeting  has  been 
changed  by  more  than  30  days  from  the 
date  of  the  previous  year's  meeting,  then 
the  registrant  is  required  to  disclose  the 
date  by  which  a  security  holder  or 
security  holder  group  must  submit  the 
notice  required  pursuant  to  §  240.14a- 
11(c),  which  date  shall  be  a  reasonable 
time  before  the  registrant  mails  its  proxy 
materials  for  the  meeting. 

17.  By  amending  Item  4  to  "Part  II — 
Other  Information"  of  Form  10-Q 
(referenced  in  §  249.308a)  to: 

a.  Revise  paragraph  (d);  and 

b.  Add  paragraph  (e). 


The  revision  and  addition  read  as 
follows: 

Note:  The  text  ot  Form  10-Q  lioes  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form 10-Q 


Part  II — Other  Information 


Item  4.  Submission  of  Matters  to  a  Vote 
of  Security  Holders 

***** 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
{§240.14a-101)  of  Regulation  14A 
under  the  Act)  terminating  any 
solicitation  subject  to  §  240,14a-12(c), 
including  the  cost  or  anticipated  cost  to 
the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
security  holder  proposal  under 

§  240.l'4a-8  and.  as  a  result  of  that  vote, 
the  registrant  will  become  subject  to  the 
security  holder  nomination  procedure 
in  §  240.14a-ll,  provide  disclosure  of 
that  result  and  disclose  that  the 
registrant  will  be  subject  to  §240.14a-ll 
for  the  annual  (or,  in  lieu  of  annual, 
special)  meetings  at  which  directors  are 
elected  during  the  remainder  of  the 
calendar  year  in  which  the  subject  vote 
was  held,  the  following  calendar  year 
and  the  next  calendar  year  up  to  and 
including  the  annual  meeting  (or  special 
meeting  in  lieu  of  an  annual  meeting) 
during  that  calendar  year,  and  state  the 
date  by  which  security  holders  must 
submit  their  nominations. 
***** 

18.  By  amending  Item  4  to  "Part  II — 
Other  Inffirmation"  of  Form  lO-QSB 
(referenced  in  §  249.308b)  to: 

a.  Revise  paragraph  (d);  and 

b.  Add  paragraph  (e). 

The  revision  and  addition  read  as 
follows: 

Note:  The  text  of  Form  10-QSB  does  not, 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-QSB 


Part  II — Other  Information 


Item  4.  Submission  of  Matters  to  a  Vote 
of  Security  Holders 

***** 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in 
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Instruction  3  to  Item  4  of  Schedule  14  A 
(§  240. 14a-101)  of  Regulation  14A 
under  the  Act)  terminating  any 
solicitation  subject  to  §  240. 14a-l 2(c). 
including  the  cost  or  anticipated  cost  to 
the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
security  holder  proposal  under 
§240.14a-8  and,  as  a  result  of  that  vote, 
the  registrant  will  become  subject  to  the 
securitv  holder  nomination  procedure 
in  §  240. 1 4a-l  1 ,  provide  disclosure  of 
that  result  and  disclose  that  the 
registrant  will  be  subject  to  §  240.14a-ll 
for  the  annual  (or,  in  lieu  of  annual, 
special)  meetings  at  which  directors  are 
elected  during  the  remainder  of  the 
calendar  year  in  which  the  subject  vote 
was  held,  the  following  calendar  year 
and  the  next  calendar  year  up  to  and 
including  the  annual  meeting  (or  special 
meeting  in  lieu  of  an  annual  meeting) 
during  that  calendar  year,  and  state  the 
date  by  which  security  holders  must 
submit  their  nominations. 
**■**» 

19.  By  amending  Item  4  to  Part  1  of 
Form  10-K  (referenced  in  *?  249.310)  to: 

a.  Revise  paragraph  (d);  and 

b.  Add  paragraph  (e). 

The  revision  and  addition  read  as 
follows: 

Note:  The  text  of  Form  10-K  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K  ' 


Parti 


Item  4.  .Submission  of  Matters  to  a  Vote 
of  Security  Holders 

***** 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
anv  other  participant  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§  240. 14a-101)  of  Regulation  14A 
under  the  Act)  terminating  any 
solicitation  subject  to  §  240.14a-12(c). 
including  the  cost  or  anticipated  cost  to 
the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
security  holder  propo.sal  under 

§  240.14a-8  and,  as  a  result  of  that  vote, 
the  registrant  will  become  subject  to  the 
security  holder  nomination  procedure 
in  §240.14a-ll,  provide  disclosure  of 
that  result  and  disclose  that  the 
registrant  will  be  subject  to  §240.14a-11 
for  the  annual  (or.  in  lieu  of  annual, 
special)  meetings  at  which  directors  are 
elected  during  the  remainder  of  the 
calendar  year  in  which  the  subject  vote 


was  held,  the  following  calendar  year 
and  the  next  calendar  year  up  to  and 
including  the  annual  meeting  (or  special 
meeting  in  lieu  of  an  annual  meeting) 
during  that  calendar  vear.  and  state  the 
date  by  which  security  holders  must 
submit  their  nominations. 
***** 

20.  By  amending  Item  4  to  Part  I  of 
Form  10-KSB  (referenced  in  ^  249.310b) 
to: 

a.  Revise  paragraph  (d);  and 

b.  Add  paragraph  (e). 

The  revision  and  addition  read  as 
follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


Part  I 


Item  4.  Submission  of  Matters  to  a  Vote 
of  Sec:urity  Holders 

***** 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§240.143-101)  of  Regulation  14A 
under  the  Act)  terminating  any 
solicitation  subject  to  §  240  14a-l  2(c), 
including  the  cost  or  anticipated  cost  to 
the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
securitv  holder  proposal  under 

§  240.14a-8  and,  as  a  result  of  that  vote, 
the  registrant  will  become  subject  to  the 
securitv  holder  nomination  procedure 
in  §  240.14a~l  1.  pro\ide  disclosure  of 
that  result  and  disclose  that  the 
registrant  will  be  subject  to  §  240.14a-l  1 
for  the  annual  (or.  in  lieu  of  annual . 
special)  meetings  at  vvhu  h  directors  are 
elected  during  the  remainder  of  the 
calendar  year  in  which  the  subject  vote 
was  held,  the  following  calendar  year 
and  the  next  calendar  year  up  to  and 
including  the  annual  meeting  (or  special 
meeting  in  lieu  of  an  annual  meeting) 
during  that  calendar  year,  and  state  the 
date  bv  which  security  holders  must 
submit  their  nominations. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

21.  The  authority  citation  for  Part  274 
continues  to  read,  in  part,  as  follows: 


Authority:  15  U.S.C.  77f.  77g.  77h.  77i.  77s. 
78c{b),  78/,' 78m,  78n,  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-29,  unless  otherwise  noted. 


22.  By  amending  Form  N-SAR 
(referenced  in  §§  249.330  and  274.101) 
by: 

a.  Removing  and  reserving  sub-item 
77C; 

b  Removing  and  reserving  the 
Instrufrtion  to  sub-item  77C  in 
Instructions  to  Specific  Items 
(referenced  in  §§  249.330  and  274.101); 
and 

c.  Revising  the  Instruction  to  sub-item 
102B  in  Instructions  to  Specific  Items. 

The  revision  reads  as  follows: 

Note:  The  text  of  Form  N-SAR  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR 


Instructions  to  Spec  ific  Items 

***** 

Sub-Item  102B:  Submission  of  Matters 
to  a  Vote  of  Security  Holders 

If  any  matter  has  been  submitted  to  a 
vote  of  security  holders  during  the 
period  covered  by  this  report,  through 
the  solicitation  of  proxies  or  otherwise, 
furnish  the  following  information: 

(a)  The  date  of  the  meeting  and 
whether  it  was  an  annual  or  special 
meeting. 

(b)  If  the  meeting  involved  the 
election  of  directors,  the  name  of  each 
director  elected  at  the  meeting  and  the 
name  of  each  other  director  whose  term 
of  office  as  a  director  continued  after  the 
meeting. 

(c)  A  brief  description  of  each  matter 
voted  upon  at  the  meeting  and  state  the 
number  of  votes  cast  for,  against  or 
withheld,  as  well  as  the  number  of 
abstentions  and  broker  non-votes,  as  to 
each  such  matter,  including  a  separate 
tabulation  with  respect  to  each  nominee 
for  office. 

(d)  A  description  of  th>'  term-   >i  <in\ 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§240.14a-101)  of  Regulation  14A 
under  the  1934  Act)  terminating  any 
solicitation  subject  to  Rule  14a-12(c) 
under  the  1934  Act  (17  CFR  240.14a- 
12(c)),  including  the  cost  or  anticipated 
cost  to  the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
securitv  holder  proposal  under 
§240.14a-8  under  the  1934  Act  (17  CFR 
240  14a-8)  and.  as  a  result  of  that  vote, 
the  registrant  will  become  subject  to  the 
security  holder  nomination  procedure 
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in  Rule  14a-ll  under  the  1934  Act  (17 
CFR  240.14a-ll).  provide  disclosure  of 
that  result  and  disclose  that  the 
registrant  will  be  subject  to  Rule  14a  -11 
under  the  1934  Act  for  the  annual  (or, 
in  lieu  of  annual,  special)  meetings  at 
which  directors  are  elected  during  the 
remainder  of  the  calendar  vear  in  which 
the  subject  vote  was  held,  the  following 
calendar  year  and  the  next  calendar  vear 
up  to  and  including  the  annual  meeting 
(or  special  meeting  in  lieu  of  an  annual 
meeting)  during  that  calendar  year,  and 
state  the  date  by  which  security  holders 
must  submit  their  nominations. 

Instructions 

1   If  any  matter  has  been  submitted  to 
a  vote  of  security  holders  otherwise  than 
at  a  meeting  of  such  security  holders, 
corresponding  information  with  respect 
to  such  submission  shall  be  furnished. 
The  solicitation  of  any  authorization  or 
consent  (other  than  a  proxv  to  vote  at  a 
stockholders'  meeting)  with  respect  to 
any  matter  shall  be  deemed  a 
submission  of  such  matter  to  a  vote  of 
security  holders  within  the  meaning  of 
this  item. 

2.  Paragraph  (a)  need  be  answered 
only  if  paragraph  (h)  or  (c)  is  required 
to  be  answered. 

3.  Paragraph  (b)  need  not  be  answered 
if  (i)  proxies  for  the  meeting  were 
solicited  pursuant  to  Regulation  14A 
under  the  1934  Act.  (ii)  there  was  no 
solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 
proxy  statement,  and  (iii)  all  of  such 
nominees  were  elected.  If  the  registrant 
did  not  solicit  proxies  and  the  board  of 
directors  as  previously  reported  to  the 
Commission  was  re-elected  in  its 
entirety,  a  statement  to  that  effect  in 
answer  to  paragraph  (b)  will  suffice  as 
an  answer  thereto. 

4.  Paragraph  (c)  must  be  answered  for 
all  matters  voted  upon  at  the  meeting, 
including  both  contested  and 
uncontested  elections  of  directors. 

5.  If  the  registrant  has  furnished  to  its 
security  holders  proxv  soliciting 
material  containing  the  information 
called  for  by  paragraph  (d),  the 
paragraph  may  be  answered  by 
reference  to  the  information  contained 
in  such  material. 

6.  If  the  registrant  has  published  a 
report  containing  all  of  the  information 
called  for  by  this  item,  the  item  may  be 
answered  by  a  reference  to  the 
information  contained  in  such  report. 


23.  By  amending  Form  N-CSR 
(referenced  in  §§249.331  and  274.128) 
by  adding  text  to  Item  8  to  read  as 
follows: 

Note:  The  text  of  Form  N-CSR  does  not, 
and  this  amendment  will  not,  appear  in  the 
C^ode  of  Federal  Regulations. 

Form  N-CSR 


Item  8.  Submission  of  Matters  to  a  Vote 
of  Security  Holders. 

If  any  matter  has  been  submitted  to  a 
vote  of  security  holders  during  the 
period  covered  by  this  report,  through 
the  solicitation  of  proxies  or  otherwise, 
furnish  the  following  information: 

(a)  The  date  of  the  meeting  and 
whether  it  was  an  annual  or  special 
meeting. 

(h)  If  the  meeting  involved  the 
election  of  directors,  the  name  of  each 
director  elected  at  the  meeting  and  the 
name  of  each  other  director  whose  term 
of  office  as  a  director  continued  after  the 
meeting. 

(c)  A  orief  description  of  each  matter 
voted  upon  at  the  meeting  and  state  the 
number  of  votes  cast  for,  against  or 
withheld,  as  well  as  the  number  of 
abstentions  and  broker  non-votes,  as  to 
each  such  matter,  including  a  separate 
tabulation  with  respect  to  each  nominee 
for  office. 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§240.14a-101)  of  Regulation  14A 
under  the  Exchange  Act)  terminating 
any  solicitation  subject  to  Rule  14a- 
12(c)  under  the  Exchange  Act  (17  CFR 
240. 14a-l 2(c)),  including  the  cost  or 
anticipated  cost  to  the  registrant. 

(e)  If  the  meeting  involved  the 
election  of  directors  or  a  vote  on  a 
security  holder  proposal  under 
§240.14a-8  under  the  Exchange  Act  (17 
CFR  240.14a-8)  and,  as  a  result  of  that 
vote,  the  registrant  will  become  subject 
to  the  security  holder  nomination 
procedure  in  Rule  14a-ll  under  the 
Exchange  Act  (17  CFR  240.14a-l'f), 
provide  disclosure  of  that  result  and 
disclose  that  the  registrant  will  be 
subject  to  Rule  14a-ll  under  the 
Exchange  Act  for  the  annual  (or,  in  lieu 
of  annual,  special)  meetings  at  which 
directors  are  elected  during  the 
remainder  of  the  calendar  year  in  which 
the  subject  vote  was  held,  the  following 


calendar  year  and  the  next  calendar  vear 
up  to  and  including  the  annual  meeting 
(or  special  meeting  in  lieu  of  an  annual 
meeting)  during  that  calendar  vear.  and 
state  the  date  by  which  security  holders 
must  submit  their  nomination. 

Instructions 

1.  If  any  matter  has  been  submitted  to 
a  vote  of  security  holders  otherwise  than 
at  a  meeting  of  such  security  holders, 
corresponding  information  with  respect 
to  such  submission  shall  be  furnished. 
The  solicitation  of  any  authorization  or 
consent  (other  than  a  proxy  to  vote  at  a 
stockfiolders'  meeting)  with  respect  to 
any  matter  shall  be  deemed  a 
submission  of  such  matter  to  a  vote  of 
security  holders  within  the  meaning  of 
this  item. 

2.  Paragraph  (a)  need  be  answered 
only  if  paragraph  (b)  or  (c)  is  required 
to  be  answered. 

3.  Paragraph  (b)  need  not  be  answered 
if  (i)  proxies  for  the  meeting  were 
solicited  pursuant  to  Regulation  14A 
under  the  Exchange  Act.  (ii)  there  was 
no  solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 
proxy  statement,  and  (iii)  all  of  such 
nominees  were  elected.  If  the  registrant 
did  not  solicit  proxies  and  the  board  of 
directors  as  previously  reported  to  the 
Commission  was  re-elected  in  its 
entirety,  a  statement  to  that  effect  in 
answer  to  paragraph  (b)  will  suffice  as 
an  answer  thereto. 

4.  Paragraph  (c)  must  be  answered  for 
all  matters  voted  upon  at  the  meeting, 
including  both  contested  and 
uncontested  elections  of  directors. 

5.  If  the  registrant  has  furnished  to  its 
security  holders  proxy  soliciting 
material  containing  the  information 
called  for  by  paragraph  (d).  the 
paragraph  may  be  answered  by 
reference  to  the  information  contained 
in  such  material. 

6.  If  the  registrant  has  published  a 
report  containing  all  of  the  information 
called  for  by  this  item,  the  item  may  be 
answered  by  a  reference  to  the 
information  contained  in  such  report. 
***** 

Dated:  October  14,  2003. 
By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-26351  Filed  10-22-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN182a-ZA14 

Rehabilitation  Continuing  Education 
Programs 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services.  Department  of 
Education. 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces 
priorities  under  the  Rehabilitation 
Continuing  Education  Programs.  The 
Assistant  Secretary'  may  use  these 
priorities  for  competitions  in  fiscal  year 
(FY)  2004  and  in  later  years. 

We  take  this  action  to  focus  on 
training  in  areas  of  national  need.  The 
purpose  of  these  priorities  is  to  select 
entities  to  provide  leadership  for  the 
Institute  on  Rehabilitation  Issues  (IRI) 
topic  study  groups  and  to  plan  and 
conduct  the  National  IRI  Forum.  We 
intend  these  priorities  to  meet  the  needs 
of  our  customers  by  improving  the 
responsiveness  of  the  IRI  study  process 
to  changes  in  the  field  of  vocational 
rehabilitation  (V'R). 
EFFECTIVE  DATE:  These  priorities  are 
effective  November  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Marschall,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3325.  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-2779  or  via 
Internet:  Chhstine.Marschall@ed.gov. 

If  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  may  call 
the  TDD  numher  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.o..  Braille.  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

SUPPLEMENTARY  INFORMATION:  The 

Institute  on  Rehabilitation  Issues  (IRI) 
has  operated  for  over  55  years,  bringing 
together  subject  experts  from  across  the 
field  f)f  disability  to  form  Primarv  Study 
Groups  (PSC)  to  research,  studv.  and 
prepare  a  written  summarv  on  a 
nationally  selected  topic  of  interest. 
Each  PSG's  project  is  presented  for  final 
feedback,  commentarv',  and  editing 
suggestions  at  the  National  IRI  Forum, 
an  annual  meeting  held  annuallv  in 
Washington,  DC.  to  solicit  input  from 
rehabilitation  constituents, 
professionals  and  interested  others.  The 
final  documents  produced  through  the 
IRI  are  used  widely  throughout  the  field 
of  public  rehabilitation. 


We  published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  on  June  19,  2003  (68  FR  36876). 
The  notice  of  proposed  priorities 
included  a  discussion  of  the  significant 
issues  and  analysis  used  in  the 
determination  of  these  priorities. 

Except  for  minor  editorial  and 
technical  revisions,  there  are  no 
differences  between  the  notice  of 
proposed  priorities  and  this  notice  of 
final  priorities. 

Public  Comment 

In  the  notice  of  proposed  priorities, 
we  invited  comments  on  the  proposed 
priorities.  We  did  not  receive  any 
comments. 

Note:  Thisinotice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these  priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register.  When  inviting  applications 
we  designate  each  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitiyfe  preference  priority:  Under  a 
competitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  competitive 
priority  (34  GFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitationc^  priority:  Under  an  invitational 
priority,  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  invitational 
priority  a  coippetitive  or  absolute  preference 
over  other  applications  (34  CFR  75.105(c)(1) 

Priorities 

Priority  1— Leadership  of  IRI  Primary 
Study  Group 

This  priority  funds  projects  to  lead  a 
PSG  on  a  topic  selected  by  the  IRI 
Planning  Committee.  Projects  must 
demonstrate  the  ability  to  provide 
leadership  to  members  of  the  PSG  that 
results  in  the  production  of  a  high 
quality  document  in  the  assigned  topic 
area.  Projects  must  ensure  that 
documents  are  relevant  to  the  public 
rehabilitation  system  and  to  the  work  of 
VR  counselors  and  accurately  interpret 
and  integrate  the  current  body  of 
knowledge  of  the  selected  topic 
contained  in  published  professional 
research  and  demonstrations. 

Specifically,  projects  must 
demonstrate  an  in-depth  knowledge  of 
and  understanding  of  relevant  current 
and  emerging  issues  in  the  public 


rehabilitation  system,  the  public  VR 
program,  and  the  continuing  education 
needs  of  VR  personnel  and  related 
professionals.  Projects  must  have  the 
demonstrated  ability  to  direct  a 
rehabilitation  research  investigation  in 
cooperation  with  a  variety  of 
experienced  participants. 

Projects  must  provide  leadership  to 
all  phases  of  the  IRI  process,  including 
assisting  PSG  members  to  define  the 
areas  of  focus  for  the  designated  topic, 
to  identify  and  address  the  continuing 
education  needs  of  personnel  of  the 
public  rehabilitation  system,  and  to  plan 
and  write  the  project  document.  Projects 
must  ensure  that  the  group  product 
meets  the  expectation  of  the  IRI 
Planning  Committee  in  terms  of  content 
areas  and  depth  of  review.  At  the 
conclusion  of  the  National'IRI  Forum, 
projects  must  submit  the  final  version  of 
the  IRI  document  to  the  Rehabilitation 
Services  Administration  for  approval. 
Projects  must  distribute  the  approved 
document  to  State  VR  agencies  and  to 
others  in  an  accessible  format  on  request 
for  use  in  staff  development,  training, 
and  service  planning. 

Projects  must  include  a  plan  to  meet 
the  communication,  coordination, 
logistical,  and  budgetary  requirements 
necessary  to  conduct  at  least  three  in- 
person  meetings  of  the  PSG.  one  of 
which  must  take  place  at  the  National 
IRI  Forum  in  Washington.  DC.  at  the 
end  of  the  project  year. 

Priority  2— Leadership  of  the  National 
IRI  Forum 

This  priority  funds  projects  to  plan 
and  to  lead  the  annual  National  IRI 
Forum  of  PSG  members  and  other 
stakeholders  in  each  year  of  the  project 
period.  Projects  must  demonstrate  in- 
depth  knowledge  of  current,  relevant 
issues  in  the  public  rehabilitation 
system  and  of  methods  to  facilitate 
professional  development  and 
continuing  education  activities.  Project 
staff,  in  cooperation  with  the  IRI 
Planning  Committee,  must  identify  and 
solicit  key  stakeholders  to  provide  input 
and  feedback  on  selected  IRI  topics,  and 
facilitate  discussion  and  input  sessions 
of  diverse  individuals  with  a  wide 
variety  of  backgrounds  so  that  each  of 
the  two  IRI  PSGs  receives  feedback  on 
its  draft  document  in  a  collaborative  and 
positive  manner. 

Projects  must  provide  a  detailed  plan 
for  all  aspects  of  the  planning  and 
coordination  of  the  meeting,  including, 
but  not  limited  to,  facilitation  of 
document  feedback  sessions,  site 
planning,  coordination  of 
accommodations  and  travel  for  PSG 
members  funded  by  the  project, 
coordination  of  accommodations 
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requested  by  other  participants,  and  the 
provision  of  on-site  support  services, 
including  the  provision  of  reasonable 
accommodations  upon  request.  Projects 
must  include  a  description  of  a  process 
and  methods  that  will  result  in  high 
qualitv  input  nn  the  IRI  documents 
presented  for  re\ie\v. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  nf  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
.State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  385  and  389. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF]  on  the  Internet 
at  the  following  site:  http :/ /www  .ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.264A-3  Rehabilitation 
Continuing  Education  Programs) 

Dated:  October  17.  2003. 
Robert  H.  Paslernack. 

Assifilant  Secretary  for  Special  Education  and 

Retiabilitative  Senices. 

|FR  Doc.  03-26701  Filed  10-22-03;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.264A-3] 

Rehabilitation  Continuing  Education 
Programs  (RCEP) — Institute  on 
Rehabilitation  Issues  (IRI):  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  The 
Rehabilitation  Continuing  Education 
Programs — 

(a)  Train  newly  employed  State 
agency  staff  at  the  administrative, 
supervisory,  professional, 
paraprofessional,  or  clerical  levels  in 
order  to  develop  needed  skills  for 
effective  agency  performance; 

(b)  Provide  training  opportunities  for 
experienced  State  agency  personnel  at 
all  levels  of  State  agency  practice  to 
upgrade  their  skills  and  to  develop 
mastery  of  new  program  developments 
dealing  with  significant  issues, 
priorities,  and  legislative  thrusts  of  the 
State  and  Federal  vocational 
rehabilitation  program;  and 

(c)  Develop  and  conduct  training 
programs  for  staff  of — 

(1)  Private  rehabilitation  agencies  and 
facilities  that  cooperate  with  State 
vocational  rehabilitation  units  in 
providing  vocational  rehabilitation  and 
other  rehabilitation  services; 

(2)  Centers  for  independent  living: 
and 

(3)  Client  assistance  programs. 

For  FY  2004,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  reference  in  the 
PRIORITIES  section  of  this  application 
notice. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education. 

Applications  Available:  October  31, 
2003. 

Deadline  for  Transmittal  of 
Applications:  January  8,  2004. 

Deadline  for  Intergovernmental 
Review:  March  8.  2004. 

Estimated  Available  Funds:  The 
Administration  has  requested 
542,629,000  for  the  Rehabilitation 
Training  Programs  for  FY  2004,  of 
which  an  estimated  5190,000  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $75,000- 
5125,000. 

Estimated  Average  Size  of  Awards: 
580,000. 

Estimated  Number  of  Awards:  3.  We 
expect  to  fund  two  awards  under 


Priority  1  and  one  award  under  Prioritv 
2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  The  application  narrative 
iPdrt  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 

(1)  A  page  is  8.5"  by  11".  on  one  side 
only,  with  1"  margins  at  the  top.  bottom, 
and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

(3)  Use  a  font  that  is  either  12-point 
or  larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
1.  the  cover  sheet:  Part  II.  the  budget 
section,  including  the  narrative  budget 
justification;  Part  l\',  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit:  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tne 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82. 
85,  and  86.  fb)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  389. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  389.30. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priorities  in  the 
notice  of  final  priorities  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

For  FY  2004,  these  priorities  are 
absolute  priorities.  Under  34  CFR 
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75.105(c)(3).  we  consider  onlv 
applications  that  meet  one  or  more  of 
the  priorities. 

Application  Procedures 

Note:  Slime  of  tlie  procedures  in  these 

instruction.s  for  transmitting  applications 
differ  from  those  in  the  Educ:ation 
[Jeprirtment  General  .administrative 
Regulations  (ED(;,\Rl  |.14  CFR  7.S.102).  Under 
the  .-XdministrdtivH  Procedure  AcA  [5  U.S.C. 
S5^}  the  Department  generally  offers  - 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However. 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  ,'i  I  .S  C.  55f3(b)(A), 
the  .Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Governmf^ntwide  Grants.gov  Project  for 
Electronic  Submission  of  Applications 

We  have  been  accepting  applications 
electronically  through  the  Department's 
e-Application  system  since  FY  2000.  In 
order  to  expand  on  those  efforts  and 
comply  with  the  President's 
Management  Agenda,  we  are 
participating  as  a  partner  in  the  new 
governmentwide  Grants.gov  -Apply  .site 
in  FY  2004.  The  Rehabilitation 
Continuing  Education  Program.^ 
(RCEP)— Institute  on  Rehabilitation 
Issues  (IRl).  CFDA  number  a4.264A-3. 
is  one  of  the  programs  included  in  this 
project.  If  you  are  an  applicant  under 
RCEP — IRI.  you  may  submit  vour 
application  to  us  in  either  electronic  or 
paper  foiinat. 

The  project  involves  the  use  of  the 
Grants. go\  Apply  site  (Grants.gov).  If 
you  use  Gi  'uts.gov.  vou  will  be  able  to 
download  d  :opy  of  the  application 
package,  complete  it  offline,  and  then 
upload  and  submit  the  application  via 
the  Grants.gov  site.  You  may  not  e-mail 
an  electronic  copy  of  a  grant  application 
to  us.  We  request  your  participation  in 
Grants.gov. 

If  you  participate  in  Grants.gov, 
please  note  the  following: 

•  Your  participation  is  voluntarv. 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation.  We  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  application 
process  through  Grants.gov. 

•  To  use  Grants.gov.  you,  as  the 
applicant,  must  have  a  D-U-N-S 
Number  and  register  in  the  Central 
Contractor  Registry  (CCR).  You  should 
allow  a  minimum  of  five  davs  to 
complete  the  CCR  registration. 


•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  all  information 
typically  included  on  the  Application 
for  Federal  Education  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Your  application  must  comply  with 
any  page  limit  requirements  described 
in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement  from 
Grants.gov  that  contains  a  Grants.gov 
tracking  number.  The  Department  will 
retrieve  your  application  from 
Grants.gov  and  send  you  a  second 
confirmation,  which  will  include  a  PR/ 
Award  number  (an  ED-specified 
identifying  number)  unique  to  your 
application. 

•  We  may  request  that  you  give  us 
original  signatures  on  forms  at  a  later 
date. 

•  If  you  ^perience  technical 
difficulties  on  the  application  deadline 
date  and  are  unable  to  meet  the  4:30 
p.m.  (Washington.  DC  time)  deadline, 
print  out  your  application  and  follow 
the  instructions  included  in  the 
application  package  for  the  transmittal 
of  paper  applications. 

You  may  access  the  electronic  grant 
application  for  RCEP— IRI  at:  http:// 
www.grants.gov. 

Note:  Please  note  that  you  must  search  for 
the  downloadable  application  package  for 
this  program  by  the  CFDA  number.  Do  not 
include  the  CFDA  numbers  alpha  letter  in 
your  search. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.264A-3. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  room  3317, 
Switzer  Building,  Washington.  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Marschall.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3325,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-8926  or  via 
Internet:  Christine.MarscbaIl@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://i\'ww. ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  o(  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ivww.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  29  U  SC.  772. 

Dated:  October  17.  2003. 
Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-26702  Filed  10-22-03;  8:45  am) 
BILLING  CODE  4000-01 -P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91,  121  and  135 

[Dockat  No.  FAA-2003-14830;  Special 
Federal  Aviation  Regulation  (SFAR)  No.  71] 

RIN2120-AH02 

Air  Tour  Operators  in  the  State  of 
Hawaii 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  continues  the 
existing  safety  requirements  in  Special 
Federal  Aviation  Regulation  No.  71 
(.SF.AR  71)  and  eliminntes  the 
termination  date  for  SF.AR  71.  The 
procedural,  operational,  and  equipment 
safety  requirements  of  SFAR  71  will 
continue  to  applv  to  Parts  91,  121.  and 
1.3,5  air  tour  operators  in  Hawaii.  SFAR 
71  does  not  apply  to  operations 
conducted  under  part  121  in  airplanes 
with  d  passen'_;e^-v(^^tin,^  configuration 
of  more  than  .SO  seals  and  a  pavload 
capacity  of  more  than  7,500  pounds  or 
to  flights  fionducted  in  gliders  or  hot  air 
balloons. 

DATES:  This  final  rule  is  effective 

()(  toher  JH.  200  i 

FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown,  Aviation  Safety 
Inspector.  Air  Transportation  Division, 
.•\FS-200.  Federal  Aviation 
.Administration.  800  Indf^pendence 
.Av^■nue.  SW..  Washington,  DC  20591: 
Telephone  (202)  267-8321 .  or  by  e-mail 
at  Alht'iiii  Brnwn''  liiti.Qin 
SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Rulemaking 
Documents 

Ynu  can  download  an  electronic  copy 
of  this  final  rule  through  the  Internet  by: 

( 1 )  Searching  the  Department  of 
Transportation's  (DOT)  electronic 
Docket  Management  System  (DMS)  Web 
page  {http://fJms.dot.gov/se(irch):  by 
going  to  the  DOT  in  person:  or  by 
requesting  by  mail  to  DOT  at  400 
Seventh  Street.  SVV..  Washington,  DC 
20590; 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avT/ 
armhome.htm:  or 

(3)  Accessing  the  Federal  Registers 
Web  page  at  http://n\uv. access.gpo.gov/ 
su_({ocs/aces/acesl  40.html. 

You  also  can  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
.Administration,  Office  of  Rulemaking, 
AR.M-I.  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  you 


put  docket  number  FAA-2003-14830 
on  your  request,  to  identify  this 
rulemaking. 

You  may  review  the  public  docket 
containing  this  final  rule,  any  comments 
received,  and  any  final  disposition,  in 
person  in  the  Docket  Management 
System  office  (see  address  above) 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  our  dockets  by  the  name 
of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOTs  complete  Privacy 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (volume  65, 
Number  70.  pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entities  requests  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  within  its 
jurisdiction.  Internet  users  can  find 
additional  ioformation  on  SBREFA  on 
the  FAA's  Web  page  at  http:// 
www.2faa.gov/avr/arm/sbref.htm. 
Persons  without  Internet  access  may  call 
the  office  of  rulemaking  at  (202)  267- 
8677  for  more  information. 

Background 

On  August  8.  2003,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  that  would 
continue  the  safety  requirements  of 
SFAR  71  and  eliminate  its  termination 
date.  (68  FR  47269)  The  FAA  omitted 
the  Regulatory  Flexibility  Analysis  from 
the  final  document.  Therefore,  on 
August  20,  2003,  the  FAA  published  a 
correction  to  the  proposed  rule 
including  the  Regulatory  Flexibility 
Analysis  (68  FR  50085).' 

Summary  of  Comment  on  the  Proposal 

Note:  "Petiljoners"  as  used  in  this 
summary-  of  cimments  refers  to  the  15 
petitioners  wljo  filed  a  petition  for 
rulemaking  tojoperate  helicopters  at  ,300  feet 
above  uncongisted  terrain,  dated  October  15, 
2002,  Docket  f  AA-2002-13959.  The  petition 
may  also  be  ri^iewed  in  Docket  FAA-200.3- 
14830.  All  majorial  and  relevant  comments 
have  been  rev;  ewed.  Most  of  the  comments 
raised  issues  t  lat  the  FAA  has  already 
addressed  in  j  rior  rulemakings  regarding  this 
SFAR. 


Eliminate  SFAR  71 

Some  commenters  want  SFAR  71 
eliminated  completely.  They  maintain 
that  the  air  tour  operators  in  Hawaii 
should  be  allowed  to  operate  under 
parts  91  and  135  like  the  rest  of  the  air 
tour  operators  in  the  United  States. 
They  claim  that  the  SFAR's  additional 
requirements  have  not  reduced  the 
accident  rate,  or  fatalities,  and  may  have 
contributed  to  accidents  and  fatalities. 
These  commenters  believe  that 
restrictions  are  unnecessary  because 
SFAR  71  adds  to  pilot  workload  and 
fatigue.  These  commenters  argue  that 
pilot  judgment  should  dictate  altitude 
and  standoff  distances,  not  the  SFAR.  in 
accordance  with  regulatory  practices 
and  flight  conditions.  Some  individual 
pilots  state  that  the  SFAR's  1500-foot 
altitude  minimum  has  forced  them  into 
controlled  airspace  to  maintain  cloud 
clearance.  They  also  state  the  SFAR's 
minimum  altitude  requirements 
increase  the  possibility  of  flving 
inadvertently  into  instrument 
meteorological  conditions. 

FAA  Response 

The  issues  from  the  comments 
summarized  above  have  been  addressed 
in  prior  rulemakings  concerning  SFAR 
71.  Commenters  have  provided  no  new 
information. 

SFAR  71  as  a  Xoise  Abatement  Rule 

Some  commenters  continue  to  refer  te 
SFAR  71  as  a  noise  abatement 
regulation  and  ask  the  FAA  to  continue 
the  rule  or  enhance  it.  Others  maintain 
that  SFAR  71  was  issued  to  address 
noise  and  environmental  issues,  not 
safety,  and  want  the  SFAR  eliminated. 
Elected  officials  and  environmental 
groups  characterize  SFAR  71  as 
reducing  noise  pollution  in  Hawaii's 
national  parks,  forests,  and  scenic^ 
wildlife  areas  and  ask  for  its 
continuation  or  enhancement. 

FAA  Response 

In  1994,  the  FAA  issued  SFAR  71  as 
an  emergency  final  rule  because  of  the 
increase  in  the  number  of  fatal  accidents 
involving  air  tour  aircraft  during  the 
period  1991-1994  and  the  causes  of 
those  accidents.  The  FAA  extended  the 
SFAR  in  1997  and  2000  to  keep  the 
SFAR's  safety  requirements  in  place. 
There  were  Congressional  concerns  that 
noise  could  be  addressed  at  the  same 
time,  but  noise  was  not  the  reason  for 
issuing  the  rule.  The  FAA's  mandate  for 
this  rulemaking  was  safetv.  The 
comments  regarding  noise,  noise 
impacts,  and  noise  benefits  are 
speculative. 
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Commenters  Proposing  Changes  to 
SFAR  71 

Elected  officials,  the  Sierra  Club,  and 
some  commenters  seek  elimination  of 
the  SF.AR's  300-foot  deviations  or 
■'exemptions"  from  the  minimum 
altitude  requirements.  They  believe  that 
eliminating  the  deviations  would  mean 
less  noise  and  less  impact  on  the  human 
environment,  forests,  and  plants  of 
Hawaii. 

Elected  officials  and  other 
commenters  oppose  petitioners'  request 
that  the  FAA  amend  the  SFAR  to  allow 
tour  helicopter  flights  at  300  feet  above 
uncongested  terrain  because  they 
believe  noise  would  increase. 

Still  other  elected  officials  and 
commenters  want  to  raise  the  SFAR's 
minimum  altitudes  because  thev  believe 
air  tour  operations  at  higher  altitudes 
would  generate  less  noise. 

Still  other  commenters  request  that 
overflights  of  national  parks  in  Hawaii 
be  eliminated. 

The  petitioners  and  some  commenters 
want  to  lower  minimum  altitudes  and 
standoff  distances  for  helicopters 
because  that  would  allow  helicopters  to 
fly  comfortably  in  the  rainforest  and 
away  from  populated  noise-sensitive 
areas.  Thev  claim  it  would  greatly 
reduce  air  traffic  in  the  SFAR's  flight 
corridors. 

FAA's  Response 

SF.AR  71  continues  to  serve  a  safety 
purpose.  The  FAA  chooses  to  continue 
the  altitude  minimums  and  the 
deviation  authority  of  SFAR  71  for 
safety  reasons.  The  minimum  altitude 
and  standoff  distances  provide  pilots 
with  more  time  to  make  decisions,  to 
recover  in  the  event  of  an  error,  or  land 
in  the  event  of  an  emergency.  Because 
the  FAA  maintains  control  of 
deviations,  they  reduce  the  potential  for 
congestion  over  a  particular  site  at  the 
SFAR's  1500-foot  aUitude  while  still 
allowing  for  a  safe  landing  in  the  event 
of  engine  failure.  The  SFAR's  regulatory 
safetv  requirements  were  promulgated 
based  on  NTSB  safety 
recommendations.  We  disagree  that  the 
minimum  altitudes  and  stand  off 
distances  should  be  increased,  or 
decreased,  for  alleged  noise  benefits. 
Noise  abatement  is  beyond  the  scope  of 
this  rulemaking. 

Overflights  of  the  national  parks  are 
part  of  the  national  airspace  system.  The 
National  Parks  Air  Tour  Management 
Act  of  2000  (the  Act)  was  enacted  on 
April  5,  2000.  The  Act  applies  to  any 
person  who  conducts  a  commercial  air 
tour  operation  over  a  unit  of  the 
National  Park  System,  over  tribal  lands 
that  are  within  or  abutting  a  unit  of  the 


National  Park  System,  or  any  area 
within  \'2  mile  outside  a  unit  of  the 
National  Park  System.  The  regulations 
codifying  the  National  Parks  Air  Tour 
Management  Act  of  2000  can  be  found 
in  Title  14,  Code  of  Federal  Regulations, 
Part  136.  The  FAA  has  no  mandate  to 
eliminate  overflights  of  national  parks. 
Banning  or  restricting  air  tour  aircraft 
from  national  parks,  or  other  areas,  for 
asserted  noise  benefits  or  to  avoid 
asserted  impacts,  is  beyond  the  scope  of 
this  rule. 

The  national  parks  in  Hawaii  will  be 
subject  to  the  development  of  an  ATMP 
under  14  CFR  Part  136  (67  FR  65667; 
October  25.  2002).  The  FAA  encourages 
persons  interested  in  the  development 
of  these  ATMPs  to  visit  the  Web  site  at 
http://n'm\:atmp. faa.gov.  There  you 
may  search  by  individual  park  for  the 
status  of  any  ATMP  development. 

Potential  for  Mid-Air  Collisions 

Commenters'  concerns  on  the 
potential  for  mid-air  collisions  can  be 
divided  into  four  categories: 

(1)  The  mix  of  airplanes  and 
helicopters; 

(2)  Congestion  at  the  same  altitude; 

(3)  The  use  of  different  frequencies; 
and 

(4)  Weather-related  factors. 

(1)  Commenters  state  that  helicopters 
should  not  be  flown  in  an  airplane 
environment.  A  helicopter  pilot's  initial 
reaction  to  unforecasted  poor  weather, 
and/or  a  mechanical  problem,  is  to 
immediately  descend  to  a  lower  altitude 
with  slower  airspeed.  Fixed-wing 
aircraft  do  not  have  this  option. 

(2)  A  commenter  states  that  the 
primary-  routes  for  small  commuter  and 
private  fixed  wing  aircraft  around  the 
Hawaiian  Islands  are  around  the  coastal 
shorelines  1000-2500  MSL.  This 
commenter  maintains  that  SFAR  71 
places  Hawaii  air  tour  helicopters  at  the 
same  ahitudes,  in  opposite  directions, 
and  at  points  of  no  two-wav 
communications  with  commuter  and 
general  aviation  aircraft. 

Petitioners  and  commenters  state  that 
because  of  SFAR  71 's  aUitude 
requirement  and  the  normal  orographic 
cloud  ceiling  that  forms  along  the 
windward  sides  of  the  Hawaiian 
islands,  helicopter  tours  are  often  forced 
to  fly  over,  or  close  to,  coastal 
communities.  In  these  circumstances, 
general  aviation  airplanes  fly  low  to  stav 
below  the  helicopters.  Commenters 
maintain  that  the  practice  is  contrary  to 
safe  practices  and  increases  the 
potential  risk  of  midair  collisions  as 
well  as  noise  exposure. 

(3)  Commenters  find  that  because  one 
aircraft  may  be  on  a  common  frequency 
and  another  on  an  airport  frequency, 


they  may  not  be  able  to  talk  to  each 
other.  If  these  aircraft  are  at  the  same 
altitude,  this  could  be  a  problem. 

Another  individual  comments  that  the 
present  route  structures  tend  to 
concentrate  air  traffic  too  densely  in 
certain  areas  presenting  greater  midair 
accident  potential.  Examples  are  the 
Pahoa  NDM  and  the  "Mill"  in  Hilo.  At 
these  points  a  pilot  must  fly  between 
frequencies  or  off  communication 
frequencies  to  monitor  STID  in  very 
critical  areas. 

(4)  Commenters  also  state  that  in 
marginal  weather.  SFAR  71  concentrates 
air  traffic  along  specific  routes,  which  is 
not  conducive  to  a  safe  flight 
environment.  Pilots  have  come  close  to 
mid-air  collisions  in  the  valleys  and 
open  areas  because  the  SFAR  requires 
them  to  maintain  the  same  altitudes  in 
the  same  areas.  Pilots  are  forced  to  fly 
over  noise  sensitive  areas  at  1 ,500  feet 
above  the  surface  when  they  could  have 
avoided  the  areas  if  they  could  have 
flown  lower  and  not  had  such  cloud 
restriction  rules. 

FAA  Response 

The  FAA  is  not  aware  of  any  safety 
issue  with  allowing  helicopters  and 
airplanes  to  operate  in  the  same  airspace 
in  Hawaii.  The  air  tour  environment  in 
Hawaii  is  "see  and  be  seen."  There  has 
been  no  identified  problem  with  mid-air 
accidents  in  Hawaii;  the  preponderance 
of  accidents  involve  weather  factors  and 
engine  shutdowns  with  the  pilot  having 
insufficient  time  to  recover  or  no  place 
to  land. 

The  SFAR  has  never  prescribed 
routes,  and  this  rulemaking  did  not 
propose  doing  so.  If  the  FAA  were  to 
propose  routes,  to  include  frequencies, 
it  would  have  to  be  done  in  a  separate 
rulemaking. 

The  FAA  is  aware  of  areas  all  over  the 
country  where  certain  aircraft  operate 
safely  on  different  frequencies.  If  air 
tour  operators  have  identified  an  issue 
that  needs  to  be  brought  to  the  attention 
of  the  local  flight  standards  district 
office  or  air  traffic  control  facility,  then 
those  offices  will  work  with  the 
operators  to  develop  a  common 
frequency  format  for  the  areas  of 
concern.  Through  their  own 
organizations,  operators  can  develop 
common  frequency  monitoring 
procedures,  and  in  an  emergencv.  a 
guard  channel  can  be  used.  The  FAA  is 
not  aw  are  of  any  reason  to  develop  rules 
that  will  regulate  the  routes  in  these 
areas,  and  a  proposal  was  not  included 
in  this  document. 

Standoff  Distances  in  Valleys 

Comrnenters  suggest  that  complving 
with  the  SFAR's  1,500-foot  standoff 
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distances  in  narrow  valleys  makes  a  safe 
environment  hazardous  because  they 
must  fly  in  the  middle  of  the  valley 
rather  than  near  the  sides  where  there 
is  less  wind  turbulence. 

FAA  Response 

We  disagree.  The  FAA  did  not 
propose  to  make  changes  to  the  standoff 
distances  in  this  rulemaking.  The  FAA 
does  not  agree  that  the  SFAR's  standoff 
distances  should  be  reduced  or 
eliminated  for  valleys  for  the  reasons 
discussed  in  this  and  prior  rulemakings. 
The  commenters  have  not  presented  a 
compelling  safety  argument  for  reducing 
the  rules  baseline  standoff  distance. 
Generallv  speaking,  the  greater  the 
standoff  distance,  the  greater  the 
chances  that  the  pilot  can  avoid  a 
collision  with  steep  rugged  terrain.  The 
FAA  has  granted  deviations  from  the 
baseline  standoff  distance  after  making 
safety  assessments  on  a  location-by- 
location  basis. 

The  National  Air  Tour  Safety  Rule 

A  commenter  states  that  to  codify  the 
flawed  SFAR  instead  of  designing  a 
national  air  tour  policy  is  unsound.  A 
proposed  national  rule  would  force  the 
FAA  to  provide  a  competent  safety 
analysis.  A  national  rule  would 
eliminate  the  "improper  and 
extraordinary  impact  on  the  rulemaking 
process  heretofore  enjoyed  by  the 
Hawaii  Congressional  delegation."' 

In  a  related  comment,  an  air  tour 
operator  argues  that  the  FAA's  policy  of 
"equivalent  level  of  safety"  should 
move  the  agency  to  either  eliminate 
SFAR  71  or  to  get  Part  135  in  line  with 
it,  if  the  agency  is  not  going  to  issue  a 
national  rule  anytime  soon. 

Another  commenter  states  that  the 
FAA  should  present  a  new  version  of 
SFAR  71  or  replace  it  with  a  national 
rule. 

Numerous  pilots  state  that  the  rule  is 
inherently  unfair.  If  air  tour  operators 
under  Part  135  can  fly  at  a  300-foot 
altitude  over  congested  areas  in  the 
United  States  mainland,  why  should 
Hawaii  pilots  be  restricted  to  1,500  feet? 

FAA  Response 

The  FAA  is  not  certain  what  the 
commenters  are  attempting  to  say  in  its 
discussion  of  the  advantage  enjoyed  by 
Congressional  interest  of  Hawaii,  so  it 
will  not  discuss  that  portion  of  the 
comment. 

The  SFAR  has  been  in  effect  without 
substantive  change  since  1994.  and  it 
has  been  successful  in  reducing  the  rate 
of  air  tour  accidents  in  Hawaii.  This 
final  lule  continues  SFAR  71  with  no 
changes  other  than  the  elimination  of 
the  expiration  date;  it  allows  SFAR  71 


to  continue  until  further  notice  from  the 
FAA.  The  FAA  continues  to  work  on  a 
proposed  national  air  tour  safety  rule 
that  could,  if  adopted,  supersede  the 
SFAR. 

To  the  extent  that  any  commenter 
believes  that  it  is  only  fair  to  have  the 
altitude  restriction  and  standoff 
distances  in  SFAR  71  apply  to  all  part 
135  air  tour  operators  nationally,  the 
FAA  responds  as  follows:  First,  the 
existing  SFAR  and  the  SFAR  adopted 
today  apply  to  all  air  tour  operators  in 
Hawaii  regardless  of  whether  they  are 
conducting  tours  under  parts  91,  121  or 
135.  Second,  as  we  have  previously 
stated,  the  FAA  is  considering  whether 
aviation  safety  requires  that  the 
longstanding  air  tour  safety  rules  in 
Hawaii  should  be  applied  nationally 
and  whether  Part  91  commercial  air  tour 
operators  should  be  required  to  operate 
under  part  135. 

The  FAA  disagrees  with  some 
commenters*  argument  that  the  Hawaii 
SFAR  should  be  set  aside  until  the 
national  rule  is  developed.  The  FAA 
received  a  series  of  recommendations 
from  the  NTSB,  which  it  acted  on,  and 
the  resulting  regulatory  effort  was  SFAR 
71.  Those  rules  have  been  effective,  they 
have  withstood  court  challenge,  and  the 
FAA  will  not  rescind  the  SFAR  while  it 
considers  whether  to  issue  a  national 
rule. 

Continue  or  Increase  the  Minimum 
Altitude  and  Standoff  Distances; 
Eliminate  the  Deviation  Authority  of 
SFAR  71. 

More  than  100  individuals,  residents 
of  Hawaii  or  persons  who  enjoy  the 
environment  there,  filed  almost 
identical  comments  to  support 
maintaining  or  increasing  the  1500-foot 
altitude,  eliminating  the  lower  altitudes 
exceptions  (deviations),  and  giving  the 
state  of  Hawaii  and  the  National  Park 
Service  (NPS)  the  ability  to  restrict  tour 
overflights  of  state  and  national  parks 
and  wilderness  areas.  They  would  like 
the  SFAR's  minimum  altitude 
increased.  Further,  theytibject  to 
petitioners'  request  for  an  amendment 
that  would  permit  a  300-foot  above  the 
surface  altitude  for  helicopters  over 
uncongested  areas.  In  support,  they  state 
that  "government  studies"  have 
demonstrated  that  higher  minimum 
altitudes  save  lives,  constant  noise 
adversely  impacts  human  health  and 
can  ruin  the  wilderness  experience  for 
hikers  and  campers,  and  overflights 
disrupt  Hawaii's  wildlife.  They  also 
note  that  the  vibration  from  helicopters 
flying  clo,se  to  cliffs  and  preceuious  rock 
structures  may  cause  landslides  or  rock 
falls. 


FAA  Response 

In  this  rulemaking,  the  FAA  proposed 
only  to  eliminate  the  expiration  date. 
Comments  regarding  changing  the 
altitude  restriction  or  eliminating 
deviations  are  beyond  the  scope  of  this 
rulemaking  and  will  not  be  considered. 

In  response  to  commenters  who  wish 
to  give  sole  authority  to  regulate  the 
airspace  of  parks  to  the  National  Park 
Service  (NPS)  or  State  governments,  the 
FAA  has  sole  and  exclusive  jurisdiction 
and  control  over  the  navigable  airspace. 
That  power  cannot  be  delegated  to  the 
NPS  or  a  State  absent  express 
Congressional  legislation.  The 
comments  are  also  beyond  the  scope  of 
this  rulemaking.  As  to  national  parks, 
the  FAA  is  working  cooperatively  with 
the  NPS  on  development  of  certain  air 
tour  management  plans,  as  required  by 
14  CFR  part  136,  National  Parks  Air 
Tour  Management.  This  work  is  being 
conducted  independently  of  SFAR  71, 
and  when  appropriate,  public 
participation  will  be  invited. 

Frequency  and  Reporting  Requirements 

One  individual  comments  that  many 
pilots  have  discontinued  the  practice  of 
reporting  position,  altitude,  and 
direction  of  flight  or  report  only  the 
legal  details  required  by  SFAR  71. 

FAA's  Response 

The  SFAR  does  not  require  any 
special  reporting  by  pilots.  However, 
since  the  purpose  of  the  comment  is 
unclear,  the  FAA  offers  the  following. 
As  a  matter  of  general  practice,  the  FAA 
allows  operators  to  develop  standard 
procedures  as  to  how  they  operate  in  the 
scenic  areas.  As  long  as  the  operating 
procedures  are  not  in  conflict  with  the 
regulations,  the  FAA  generally  will  not 
be  involved.  If  the  commenter  is  saying 
that  pilots  are  ignoring  operating 
procedures  that  have  been  approved  by 
the  FAA  as  part  of  the  operator's 
manual,  then  the  FAA  urges  the 
commenter  to  provide  the  necessary 
information  to  the  Flight  Standards 
District  Office  for  investigation  and 
appropriate  action. 

Using  Landmarks  for  Reporting 
Requirements 

Another  commenter  recommends 
that,  to  the  extent  there  is  an  increased 
risk  of  midair  collisions,  a  system  of 
common  frequency  and  reports  over 
landmarks  should  be  used. 

FAA's  Response 

Development  and  implementation  of  a 
procedures  manual  for  pilots  does  not 
require  regulatory  action.  Incorporation 
of  landmarks  and  common  frequencies 
are  issues  that  the  operators  and  pilots 
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could  agree  on.  In  fact,  a  procedures 
manual  used  by  operators  in  the  Grand 
Canyon  Special  Flight  Rules  Area  was 
developed  by  the  Plight  Standards 
District  Office  (FSDO)  in  cooperation 
with  the  operators  and  is  a  primary 
document  used  in  the  training  of  new- 
pilots. 

The  FAA  continues  to  be  puzzled  by 
comments  it  has  received  on  this  rule 
proposal.  On  the  one  hand,  commenters 
are  demanding  that  SFAR  7]  needs  to  be 
rescinded,  while  on  the  other  hand, 
commenters  seem  to  want  more 
procedural  regulation.  The  FAA  is  more 
than  willing  to  provide  additional 
guidance  and,  as  a  result  of  recent 
accidents  and  the  comments  received  in 
this  rulemaking,  the  FAA  has  decided  to 
hold  a  series  of  safety  meetings  to 
discuss  these  issues  with  pilots  and 
operators.  Additional  procedural 
guidance  may  result  from  these 
meetings. 

Public  Disclosure  of  SFAR  71 
Rulemaking  Proceedings 

A  commenter  requests  that  the 
Administrator  produce  for  public 
comment  and  inspection  in  the  FAA 
docket  all  rulemaking  documents 
related  to  the  promulgation  of  SFAR  71. 
This  commenter  believes  that  this  action 
would  disclose  the  "deficient  safety 
analysis"  of  SFAR  71  and  also  would 
highlight  the  Congressional  pressure  to 
limit  belicopter  operations  in  Hawaii. 

FAA's  Response 

Commenters  should  be  aware  that  the 
FAA  rulemaking  process  is  a  public 
process,  and  issues  involved  with  the 
rule  are  in  a  public  docket  open  for  all 
persons  to  review.  The  Ojngressional 
record  and  NTSB  recommendations  are 
also  public  documents  that  are  readily 
available  through  the  Internet. 

However,  deliberative  material  and 
internal  F,A.A  working  documents  used 
in  the  development  of  an  NPRM  or  rule 
are  not  subject  to  public  scrutiny  and  do 
not  belong  in  the  public  docket.  These 
documents  are  predecisional  and  are 
exempt  from  public  review  under  the 
Freedom  of  Information  Act.  Moreover, 
they  are  not  helpful  to  anyone  since  the 
decision  of  the  FAA  to  issue  a  proposal 
may  change  as  issues  are  discussed 
internally  within  the  F.AA. 

During  the  development  of  this 
proposal  and  disposition  of  comments 
in  this  final  rule,  it  has  become  apparent 
that  many  commenters  believe  SFAR  71 
is  a  noise  rule  and  is  not  related  to 
safety.  The  FAA  cannot  change  what 
commenters  believe,  nor  will  it  try  since 
neither  this  commenter  nor  anv  other 
commenter  has  provided  any  evidence 
that  the  FAA  should  support  their 


opinions  instead  of  the  NTSB  and  the 
FAA's  aviation  safety  expertise. 

In  support  of  commenters.  it  is  a 
matter  of  public  record  that  the  Hawaii 
Congressional  delegation  believes  low 
flying  aircraft  are  causing  serious  noise 
pollution.  They  have  written  numerous 
pieces  of  correspondence  to  the  FAA 
concerning  this  issue.  Air  tour  operators 
do  not  need  to  receive  copies  of  internal 
FAA  documents  in  order  to  know  what 
their  delegation  thinks  because  their 
public  position  is  very  clear.  On  the 
other  hand,  the  FAA  has  not  been 
directed  by  any  act  of  Congress  to 
regulate  air  tour  operators  in  Haw  aii  for 
noise  with  the  exception  of  the  recently 
passed  the  National  Parks  Air  Tom- 
Management  Act.  That  act  has  been 
codified  as  part  136  and  its  provisions 
were  developed  by  a  National  Parks 
Overflights  Working  Group  (NPOWG). 
which  included  an  air  tour  operator 
from  Hawaii. 

No  Justification  for  Altitude  Restrictions 

A  commenter  states  that  although 
accident  statistics  show  that  a 
compelling  argument  can  be  made  for 
the  life  vest  requirement  in  SFAR  71. 
just  the  opposite  is  true  of  the  ahitude 
restriction.  This  commenter  notes  that 
77%  of  the  accidents  attributable  to 
engine  failures  occurred  before  the 
SFAR  was  issued;  23%  occurred 
afterward.  The  engines  used  in  the  pre- 
SFAR  timeframe  are  no  longer  in  use. 
The  engines  used  predominantly  in  the 
post-SFAR  timeframe  have  proven  very 
reliable. 


FAA's  Response 

The  decrease  in  engine  failures  is 
encouraging:  however,  in-flight  engine 
failures  {e.g..  mechanical  failures,  fuel 
starvation)  continue  to  occur. 

To  the  extent  that  commenters  are 
suggesting  that  the  altitude  restriction 
and  associated  increases  in  weather 
minimums  are  not  necessary,  the  F-AA 
disagrees.  The  SFAR's  life  vest  and 
altitude  requirements  have  been 
analyzed  in  the  regulatory  evaluation 
and  each  measure  provides  a  safety 
benefit  The  altitude  ba-seline  in  the 
SFAR.  which  is  higher  than  those 
altitudes  suggested  by  some 
commenters,  gives  a  pilot  a  better 
opportunity  to  make  a  safe  landing 
should  an  engine  failure  occur.  The 
FAA  has  granted  deviations  from  the 
baseline  altitude  of  1.500  feet  to  lower 
altitudes  based  on  numerous  factors, 
including  whether  the  terrain  permits  a 
safe  landing  and  the  performance 
capabilities  of  the  aircraft. 


Additional  Training  as  an  Alternative 

A  commenter  states  that  given  the 
unique  terrain  and  climate  features  of 
Hawaii,  if  the  FAA  is  really  concerned 
about  safety,  it  should  mandate 
additional  training  instead  of  imposing 
artificial  altitudes.  Another  commenter 
credits  the  Tour  Operators  Program  of 
Safety  (TOPS),  that  has  been  in  effect 
since  the  mid-1 990's,  with  providing 
great  benefits  to  the  safety  of  air  tour 
operations  in  Hawaii. 

FAA's  Response 

The  FAA  considered  the  uniqueness 
of  Hawaii  when  it  issued  SFAR  71  in 
1994.  Additional  training  mav  be 
necessary  in  the  future  but  the  FAA 
does  not  consider  such  measures 
necessary  at  this  time. 

Operators  are  always  free  to  provide 
additional  training:  the  regulations 
contain  only  minimum  requirements. 
The  FAA  encourages  programs  such  as 
TOPS  that  can  provide  pilots  additional 
training  benefits  and  help  develop  a 
culture  of  compliance. 

The  FAA  s  Claim  That  the  SFAR  Has 
Increased  Safety  Is  Misleading 

Some  commenters  believe  that  the 
altitude  restriction  has  not  been  the 
contributing  cause  to  the  decrease  in 
accidents,  but  rather  cite  three  factors: 
(1)  Efforts  of  air  tour  operators  and 
pilots  to  increase  training  and 
standards;  (2)  the  replacement  of 
helicopters  with  engines  that  had  a  high 
failure  rate  with  helicopters  with 
reliable  engines:  and  (3)  a  number  of 
safety  devices,  such  as  the  use  of 
flotation  devices,  that  were  mandated  by 
the  SFAR.  This  commenter  states  that  it 
is  the  operators'  opinion  that  the 
altitude  restriction  may  have  added  to 
the  accident  potential. 

Other  commenters  state  that  the  intent 
of  the  SFAR  was  to  reduce  accidents 
and  fatalities/injuries  due  to  loss  of 
power  in  cruise. 

FAA's  Response 

The  FAA  agrees  that  the  overall 
decrease  in  the  accident  rate  may  be  due 
to  a  number  of  unquantifiable  factors. 
However,  as  stated  previouslv,  the 
altitude  restrictions  in  SFAR  71  are 
needed.  The  reasons  the  FAA  issued  the 
SFAR,  with  the  altitude  restriction,  are 
articulated  in  the  1994  final  rule  and 
discussed  in  the  extensions.  The  stated 
intent  of  the  1,500-foot  altitude 
provision  is  not  to  prevent  accidents 
solely  due  to  loss  of  power  in  cruise. 
Comments  that  the  SFAR  increases  the 
potential  for  accident  have  been 
addressed  in  prior  rules,  and  the  FAA 
disagrees  with  such  comments. 
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Accident  Rates 

Using  the  figures  that  supported  the 
original  promulgation  of  SFAR  71,  a 
commenter  concludes  that  the  accident 
rate  for  helicopters  was  one-fourth  that 
of  airplanes.  Between  1982  and  1994,  air 
tour  airplanes  had  an  accident  rate  of 
over  24  per  million  flights,  and 
helicopters  had  a  rate  of  .5  9  per  million 
flights.  This  commenter  maintains  that 
the  accident  rates  for  helicopters  in 
Hawaii  were  lower  than  many  other 
states.  Further,  the  commenter  posits 
that  the  drop  in  the  accident  rate  for 
helicopters  is  due  to  better  equipment, 
not  the  SFAR.  and  that  the  majority  of 
the  accidents  from  1982  to  1994  were 
because  of  mechanical  failures. 

FAA's  Response 

The  commenter  is  incorrect:  the 
analysis  addresses  the  benefits  of  the 
rule  to  airplanes  and  helicopters 
separately.  While  the  commenter 
correctly  cites  information  in  the  FAA's 
1994  regulatorv  evaluation  (which  are 
also  incorporated  in  the  t'\-aluatinn  for 
this  rulemaking)  regarding  airplane  and 
helicopter  accident  rates,  the  cited 
accident  rates  only  apply  to  accidents 
attributable  to  weather  and  flying  low. 
and  are  not  a  comprehensive  rate  for  all 
accidents  which  the  commenter 
apparently  assumes.  The  FAA's  estimate 
of  accidents  avoided  is  only  based  on 
accidents  rates  related  to  specific 
provisions  of  the  rule  and  are  not 
related  to  accidents  due  to  mechanical 
failures.  Since  accidents  attributed  to 
mechanical  failures  are  not  included, 
the  helicopter  accident  rate  is  not 
misleading. 

Affordability  Analysis 

A  commenter  notes  that  the  FAA 
'    stated  that  the  drop  in  business  since 
the  enactment  of  the  SFAR  was  due  to 
the- nature  of  tourism.  This  commenter 
claims  that  the  majority  of  helicopter 
services  have  lost  a  great  deal  of  income 
due  to  a  lack  of  repeat  customers 
because  of  the  altitude  and  standoff 
distances.  The  claim  is  that  prior  to 
SFAR  71  almost  2.5%  of  the  air  tour 
business  was  made  up  of  returning 
tourists. 

FAA's  Response 

The  FAA  cannot  use  this  cost  estimate 
because  the  information  is  insufficient 
and  undocumented.  It  is  also  at  odds 
with  a  comment  by  a  large  helicopter 
operator  that  the  helicopter  tour 
industn,-  in  Hawaii  "has  flown  well  over 
80,000  hours  per  year  in  every  year 
since  1985." 


Cost-benefit  Analysis 

A  commenter  contests  "the  elusive 
cost-benefit  analysis"  because  no  real 
analysis,  statistics,  or  time  paiameters 
are  provided.  This  commenter  claims 
that  the  FAA  promised,  both  in  1997 
and  2000,  that  such  an  analysis  would 
be  provided  in  a  final  rule,  which  has 
not  been  forthcoming.  The  commenter 
further  remarked  that  the  estimated 
number  of  fatalities  avoided  lacked 
sufficient  detail  and  another  commenter 
questioned  the  basis  for  the  accident 
rate  referenced  in  the  NPRM. 

FAA's  Response 

The  reg\llatory  evaluation  provided  a 
list  of  all  Hawaii  air  tour  accidents 
related  to  the  provisions  of  SFAR  71 
from  1982  to  June  30,  2003.  The 
commenters  included  a  listing  of 
helicopter  accidents  in  Hawaii  covering 
the  period  from  November  19,  1985 — 
July  23,  2003  ba.sed  on  NTSB  data.  The 
FAA  used  the  same  database  but  for  the 
time  period  of  1982-Iune  30,  2003  and 
with  some  differences  in  the  results. 
The  commenters  included  three 
helicopter  accidents  that  the  NTSB 
narratives  do  not  indicate  were 
sightseeing  or  air  tours  and  therefore  are 
not  incorporated  in  the  FAA's  analysis.' 
The  number  of  accidents,  fatalities,  and 
injuries  associated  with  each  of.the 
major  provisions  of  the  rule  were 
extracted  and  the  accident  rate  per 
million  air  tour  flights  was  calculated 
for  helicopters  and  airplanes.  The 
number  of  air  tour  flights  was  derived 
from  the  FAA's  Terminal  Area  Forecast, 
the  1994  FAA  final  regulatory 
evaluation  and  FAA  operations 
specification  data  on  air  tour  operators. ^ 
The  accident  rate  was  determined  for 
the  1982-1994  and  1995-2002  time 
periods.  The  difference  between  the 
post-SFAR  and  the  pre-SFAR  accident 
rates  were  then  applied  to  the  number 
of  forecasted  helicopter  and  airplane  air 
tour  flights  to  arrive  at  the  estimated 
number  of  accidents  that  would  be 
avoided  by  adoption  of  the  minimum 
altitude  and  weather  provision  of  the 
rule.  The  1982-1994-accident  rate 
related  to  helicopter  flotation  gear 
requirement  was  applied  to  the  forecast 


•  Accidents  nol  identified  by  NTSB  as  air  tours: 
LAX86FA243,  Lj\X87FA112,'and  LAX01LA083. 
The  first  2  accidents  occurred  in  the  take-off  phase 
of  operationj  and  the  third  during  a  pre-deparlure 
check.  Non0  appear  to  be  related  to  the  SFAR 
provisions,  t'hc  FAA  has  therefore  not  added  these 
accidents  tdthe  database  used  in  the  regulator^' 
analysis. 

2  FAA  OfSce  of  Aviation,  Policy,  and  Plans: 
Terminal  Area  Forecast.  Fiscal  years  2002-2020. 
Final  Regulatory  Evaluation,  Final  Regulatory 
Flexibility  iPetermination,  and  Trade  Impact 
Assessment  "Air  Tour  Operators  in  the  State  of 
Hawaii"  August  1994. 


number  of  helicopter  flights  to  estimate 
the  number  of  fatalities  that  would  be 
avoided  by  adoption  of  the  flotation  gear 
provision. 

The  Final  Rule 

The  FAA  continues  the  safety 
requirements  of  SFAR  71  without  a 
termination  date  because  of  the 
regulation's  continuing  success  in 
reducing  the  air  tour  accident  rate  in 
Hawaii  and  the  proven  effectiveness  of 
the  SFAR's  requirements. 

Justification  for  Immediate  Adoption 

The  FAA  finds  that  good  cause  exists 
under  5  U.S.C.  553(d)  for  this  final  rule 
to  become  effective  upon  issuance.  The 
FAA  notes  that  this  final  rule  does  not 
change  the  long-standing  requirements 
of  SFAR  71  for  air  tour  operators  in 
Hawaii;  it  only  eliminates  the 
termination  date. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050. ID.  the  FAA  has  determined  that 
this  amendment  is  categorically 
excluded  from  environmental  review 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  In  1994  the 
original  SFAR  71  established 
procedural,  operational,  and  equipment 
safety  requirements  for  air  tour  aircraft 
in  the  state  of  Hawaii.  This  amendment 
will  maintain  those  requirements  and  is 
part  of  an  ongoing  action.  The 
continuation  of  SFAR  71  will  not 
involve  any  significant  impacts  to  the 
human  environment  and  the  FAA  has 
determined  that  there  are  no 
extraordinary  circumstances.  This  rule 
does  not  change  the  existing 
environment  and  is  not  likely  to  effect 
listed,  endangered  or  threatened 
species.  Comments  requesting  that  the 
FAA  ban  overflights  from  critical  habitat 
are  beyond  the  scope  of  this  rule. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  sections 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
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international  standards  and.  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  Fourth,  the  Unhinded 
Mandates  Reform  Act  of  1995  (PubHc 
Law  104-4)  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation.) 

In  conducting  these  analyses,  FAA 
has  determined  this  rule:  (i)  Has 
benefits  that  justify  its  costs,  is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (2)  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
will  not  constitute  a  barrier  to 
international  trade;  and  (4)  will  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector.  The  FAA  has  placed 
these  analyses  in  the  docket  and 
summarized  them  below. 

Costs 

The  FAA  estimates  the  total  cost  of 
this  rule  at  $29.8  million  or  $20.9 
million,  discounted.  The  costs  reflect 
maintenance  and  operating  costs 
attributable  to  flotation  devices  and  life 
vests,  operating  costs  required  for 
calculating  helicopter  performance 
plans  and  providing  a  passenger  briefing 
for  emergency  egress  in  the  event  of  a 
water  landing.  Lost  opportunity  costs 
will  also  be  incurred  due  to  the 
minimum  weather  provisions. 

The  rule  requires  single-engine 
helicopters  conducting  air  tours  beyond 
the  shore  of  any  island  to  be  either 
amphibious  or  equipped  with  flotation 
devices.  The  capital  costs  associated 
with  this  provision  are  reflected  in  the 
maintenance  costs.  In  addition,  there  arf 
operating  costs  from  inc;reased  fuel 
consumption.  The  cost  for  required  float 
inspections  is  estimated  at  $4.0  million 
over  a  10-year  period,  $2.8  million, 
discounted.  The  helicopters  will  incur 
an  operating  penalty  from  increased  fuel 
consumption  due  to  the  extra  weight  of 
the  floats.  The  FAA  estimates  the  10- 
year  weight-related  costs  at  $4.6  million 
or  $3.2  million,  discounted.  The  total 
operating  costs  of  these  provisions  over 
a  10-year  period  are  estimated  at  $8.6 
million  or  $6.0  million,  discounted. 

Each  person  on  board  an  air  torn- 
helicopter  is  required  to  wear  a  life  vest. 
Air  tour  operators  in  Hawaii  had 
provided  life  vests  aboard  helicopters 
prior  to  the  issuance  of  SFAR  71  in  1994 


and  thus  already  complied  with  the 
equipment  requirement  so  there  are  no 
acquisition  costs  associated  with  this 
provision.  Prior  to  SF.^R  71.  the  life 
vests  were  stowed  under  the  passengers 
seat.  Since  the  issuance  of  SFAR  71, 
passengers  have  to  wear  a  life  vest 
during  the  helicopter  air  tour.  This 
results  in  additional  continuing 
maintenance  costs  associated  with  these 
life  vests  since  the  rule  requires  the 
vests  to  be  worn  as  well  as  a  weight 
penalty.  The  10-vear  cost  totals 
$485,000  or  $341 .000,  discounted. 

Each  helicopter  air  tour  operator  must 
develop  and  comply  with  a  performance 
plan.  The  development  costs  have 
already  been  incurred  but  each  pilot 
must  complete  the  performance  plan 
before  each  flight.  The  10-year  cost  of 
preparing  the  performance  plans  are 
estimated  at  $4.9  million  or  $3.5 
million,  discounted. 

The  pilot  in  command  must  ensure 
each  passenger  is  briefed  on  water 
ditching  procedures,  use  of  required  life 
vests,  and  emergency  egress  from  the 
aircraft  in  event  of  a  water  landing.  The 
10-year  cost  of  this  provision  is 
estimated  at  $8.1  million  or  $5.7 
million,  discounted. 

Opportunity  costs  will  also  be 
incurred  due  to  the  minimum  weather 
provisions.  The  total  lost  net  revenue 
due  to  cancelled  air  tours  is  estimated 
at  $7.6  million  or  $5.3  million, 
discounted. 

Benefits 

The  FAA  has  quantified  the  benefits 
of  the  life  vests  and  minimum  altitude 
provisions  and  estimates  the  monetar\' 
benefits  of  these  provisions  at  $125.3 
million.  An  estimated  39  fatalities  will 
be  avoided,  if  the  rule  is  100  percent 
effective.  This  rule  would  be  cost 
beneficial  if  it  were  only  24  percent 
effective.  The  benefits  of  the  briefing 
provision  are  reflected  in  the  life  vest 
provision.  The  benefits  of  the 
performance  plan  have  not  been 
quantified. 

Between  1982  and  1994  there  were  3 
helicopter  water-landing  accidents  in 
which  8  persons  drowned.  These  3 
accidents  occurred  in  the  coiu-se  of  an 
estimated  1.176  million  flights  or  2.55 
accidents  per  million  helicopter  air  tour 
nights.  Applying  this  accident  rate  to 
the  forecast  of  1.157  million  flights  over 
the  next  lO-years  results  in  8  fatafities 
averted  and  a  monetary  benefit  of  $24 
million. 

There  were  7  helicopter  accidents 
between  1982  and  1994  related  to 
weather  or  flying  low\  These  accidents 
resulted  in  11  fatalities,  9  serious  and  12 
minor  injuries.  The  helicopter  air  tour 
accident  rate  related  to  weather  equaled 


5.95  accidents  per  millinn  flights. 
Between  1995  and  2002  there  were  2 
helicopter  accidents  resulting  in  13 
fatalities  and  a  weather  related  accident 
rate  of  2.43  accidents  per  million  flights. 
The  difference  in  accident  rates  was 
3.514  accidents  per  million  flights. 
Based  on  a  forecast  of  1.16  million 
helicopter  tours  over  the  next  10-years, 
applying  this  accident  rate  result.s  in  4 
accidents  avoided  and  11  fatalities 
averted  and  monetary  benefits  of  $38.8 
million, 

Airplane  air  tour  operators 
experienced  5  weather  related  accidents 
between  1982  and  1994  (24.04  weather- 
related  accidents  per  million  operations) 
but  only  1  weather-related  accident 
between  1995  and  2002  (6.9  weather- 
related  accidents  per  milHon 
operations).  These  6  accidents  resulted 
in  39  fatalities  and  4  serious  injuries. 
The  difference  in  accident  rates  was 
17.14  per  million  operations.  Applying 
this  accident  rate  differential  to  the 
forecast  of  183.000  flights  over  the  next 
10-years  results  in  3  accidents  avoided 
and  20  fatalities  averted  and  a  monetary 
benefit  of  $62.5  million. 

Regulatory  Flexibility  Analysis 

The  Regulator}-  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
goveriunental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatorv'  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certifv'  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 


I 
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The  FAA  conducted  die  required 
review  of  this  rule  and  determined  that 
it  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  pursuant  to 
Section  603  of  the  Regulatory  Flexibility 
Act,  the  Federal  Aviation 
Administration  has  prepared  tbe 
following  final  regulatory  flexibility 
analysis. 

Reasons  Why  Agency  Action  Is  Being 
Considered 

The  FAA  will  continue  the  existing 
safety  standards  in  .SFAR  71  without  a 
termination  date  as  a  result  of  the 
reduction  in  accidents  and  incidents 
involving  air  tour  operators  in  Hawaii 
and  NTSB  recommendations.  The 
rationale  for  the  major  provisions  of  the 
rule  are  summarized  below: 

Safety  provisions  addressing  the  risks 
of  bevond  the  shore  operations.  Based 
on  an  analvsis  of  the  risks  of  beyond  the 
shore  operations  and  NTSB 
recommendations,  the  FAA  concludes 
that  the  benefits  of  these  provisions 
justifv  the  costs.  Based  on  survivors' 
testimony,  life  vests  alone  are 
insufficient  in  preventing  loss  of  life  in 
helicoptor  accidents  over  water. 
Without  floats,  helicopters  sink  very 
quickly  upon  impact,  giving  occupants 
little  time  to  exit  the  aircraft.  The  FAA 
believes  that  helicoptor  floats,  in 
conjunction  with  life  vests  and  pre- 
flight  briefing  on  water  ditching 
procedures,  will  significantly  improve 
the  chances  of  sur\ival.  Therefore,  this 
rule  requires  life  vests  and  passenger 
briefings  for  all  air  tours  and  floats  for 
h(^licopters. 

Provisions  addressing  weather. 
Between  1982  and  1994  there  were  12 
weather  related  accidents  in  Hawaii 
while  between  1994  and  2002  there 
were  3  weather  related  accidents.  This 
illustrates  the  effectiveness  of  the 
existing  SFAR  71  weather  related 
provisions  and  warrant  their 
cnntinuatiim. 

Summan-  of  Significant  Issues  Raised  In 
Comment  Period 

The  FAA  received  four  comments 
related  to  economic  evaluation  issues, 
and  the  FAA  has  determined  none  of 
the  comments  were  significant.  One 
comment  mistakenly  interpreted 
accident  rate  data  presented  in  the 
economic  analysis  to  support  removing 
the  altitude  restriction  on  helicopters. 
Another  comment  questioned  the  basis 
for  the  accident  rate  referenced  in  the 
NPRM,  and  a  third  claimed  a  lack  of 
detail  on  the  estimated  numbtjr  of 
fatalities  avoided.  The  FAA  has 
provided  a  detailed  response  to  these 
comments  and  determined  tbe  analysis 


questioned  is  accurate  and  complete.  A 
fourth  comment  claimed  the  rule  has 
resulted  in  a  loss  of  income  due  to  a 
lack  of  repeat  customers,  which  prior  to 
1994  accounted  for  almost  25  percent  of 
tour  business.  The  comment  was  not 
supported  by  any  documentation  and 
was  contrary  to  a  comment  by  a  small, 
but  well-known  operator,  that  the 
helicopter  tour  industry  in  Hawaii  "has 
flown  well  over  80,000  hours  per  year 
in  every  year  since  1985". 

Statement  of  Objectives  and  Legal  Basis 

The  objective  of  this  rule  is  to 
continue  a  higher  level  of  safety  for 
Hawaii  air  tours.  Under  the  United 
States  Code,  the  FAA  Administrator  is 
required  to  consider  the  following 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce.  [See 
49  U.S.C.  §40101(d)(l).]  Additionally,  it 
is  the  FAA  Administrator's  statutory 
duty  to  carry  out  her  responsibilities  "in 
a  way  that  best  tends  to  reduce  or 
eliminate  the  possibility  or  recurrence 
of  accidents  in  air  transportation."  [See 
49  U.S.C.  §  44701(c). 1  Accordingly,  this 
rule  will  amend  Tide  14  of  the  Code  of 
Federal  Regulations  to  continue  the 
safety  requirements  of  air  tour 
operations  in  Hawaii,  without  a 
termination  date. 

Description  of  Small  Entities  Affected 

The  FAA  concludes  that  all  of  the 
entities  affected  by  the  rule  are  small 
according  to  thresholds  established  by 
the  Small  Business  Administration  (i.e., 
employ  fewer  than  1,500  employees). 
An  estimated  6  part  91  operators  and  24 
part  135  operators  will  be  affected  by 
the  rule.  The  part  91  operators  own 
about  11  aircraft,  while  the  part  135 
operators  have  about  80  aircraft.  This 
rule  will  impose  total  annualized  costs 
per  operator  of  approximately  $99,000. 
According  to  a  Small  Business 
Administration  analysis  of  Bureau  of 
Census  data  for  non-scheduled  air 
transportation  firms,  firms  with  fewer 
than  500  employees  have  average 
revenues  of  $1.87  million.  The 
estimated  cost  to  each  of  these  small 
entities  is  approximately  5.3  percent  of 
the  average  revenue  of  non-scheduled 
air  transportation  firms  with  fewer  than 
500  employees  based  on  the  SBA's 
Census  data  cited. 


Projected  Reporting,  Recordkeeping  and 
Other  CoDipliance  Requirements 

The  annualized  cost  for  completing 
the  performance  plan  and  conducting 
the  passenger  briefing  will  impose 
average  annualized  costs  per  operator  of 
approxiniately  $43,500. 


Overlapping,  Duplicative,  or  Conflicting 
Federal  Rules 

The  rule  will  not  overlap,  duplicate. 
or  conflict  with  existing  Federal  Rules. 

Analysis  of  Alternatives 

Affected  operators  and  helicopter  air 
tour  pilots  have  petitioned  the  FAA  to 
amend  SFAR  71.  They  argue  that  SFAR 
71 's  1,500  feet  minimum  altitude 
requirement  is  cumbersome  and  lacks 
flexibility  in  dynamic  circumstances. 
The  petitioners  also  maintain  that 
allowing  air  tour  flights  as  low  as  300 
feet  above  the  surface  would  make 
SFAR  71  safer  in  certain  circumstances. 

The  FAA  has  considered  the 
petitioners'  views  in  formulating  this 
rule.  The  issues  raised  are  similar  to  • 
comments  received  by  the  agency 
during  the  three  SFAR  rulemaking 
preceding  this  rule.  The  FAA  concludes 
that  1 ,500  feet  provides  a  pilot  with 
more  distance,  and  thus  time,  to  avoid 
an  accident  or  to  deal  with  an  error.  An 
altitude  of  300  feet  provides  80  percent 
less  distance  and  thus,  much  less 
reaction  time. 

Affordahility  Analysis 

The  FAA  lacks  reliable  revenue  and 
profit  data  on  the  individual  entities 
affected  by  this  rule,  but  the  estimated 
cost  to  each  of  these  small  entities  is 
approximately  5.3  percent  of  the  average 
revenue  of  non-scheduled  air 
transportation  firms  with  fewer  than  500 
employees  based  on  the  SBA's  Census 
data.  Hawaii  air  tour  operators  have 
been  subject  to  the  provisions  of  this 
rule  since  1994. 

Business  Closure  Analysis 

The  FAA  estimates  that  none  of  the 
operators  currently  providing  air  tour 
flights  will  elect  to  stop  providing  the 
service.  These  operators  have  been 
complying  with  these  provisions  since 
1994.  While  there  are  fewer  operators 
today  than  in  1994,  the  cause  cannot  be 
directly  attributed  to  SFAR  71,  but 
rather  the  vagaries  and  nature  of  the 
tourism  market.  New  air  tour  operators 
have  entered  the  market  after  making 
the  business  decision  to  accept  the 
provisions  of  this  rule. 

Disproportion  ality  A  n  alysis 

All  Hawaiian  entities  in  the  air  tour 
market  are  small.  Accordingly,  the  costs 
imposed  by  this  rule  will  be  borne 
almost  entirely  by  small  businesses.  The 
estimated  costs  are  proportional  to  the 
frequency  of  operations  and  thus  the 
burden  is  not  disproportionate.  Air  tour 
safety  in  Hawaii  has  been  significantly 
improved,  and  the  FAA  believes  that  the 
only  way  to  continue  this  is  to  maintain 
these  higher  standards  on  these  entities. 
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Key  Assumptions  Analysis 

The  FAA  has  made  several 
consen.-ative  assumptions  in  this 
analysis,  which  may  have  resulted  in  an 
overestimate  of  the  costs  of  the  rule.  For 
example,  the  revenue  loss  resulting  from 
tour  cancellations  due  to  the  minimum 
flight  altitude  provision  has  been 
partially  offset  by  the  FAA's  issuance  of 
"deviations"  allov.ing  lower  minimmn 
altitudes  and  thus  fewer  tour 
cancellations.  In  addition,  the  FAA 
assumes  that  the  pilot  in  command  will 
conduct  all  pre-flight  briefings  but  thp 
provision  only  requires  the  pilot  to 
"ensure  that  each  passenger  has  been 
briefed".  The  briefing  could  be  recorded 
or  provided  by  a  lower  paid  emplovee. 
Also,  the  helicopter  life  vest  costs  mav 
be  overestimated  since  there  is  a 
voluntary  industry  standard  to  which  13 
helicopter  tour  operators  subscribe  that 
requires  occupants  to  wear  a  personal 
flotation  device. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessan,- 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  thev  be  the 
basis  for  U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  final  rule  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  no  affect 
on  any  trade-sensitive  activity. 

Paperwork  Reduction  Act 

SFAR  71  contains  information 
collection  requirements.  OMB  approval 
(No.  2120-0620)  has  been  extended 
through  Jar.uary  31.  2004. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  anv  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  the  expenditure 
of  Si  00  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate  The  requirements  of  Title  II 
do  not  apph 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  State,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  FAA  certifies  that  this  regulation 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects 

14  CFHPcirt91 
Aircraft.  Airmen.  Aviation  safety. 

UCFRPart  121 

Air  carriers,  Aircraft.  Airmen, 
Aviation  safety.  Charter  flights,  Safety, 
Transportation. 

14  CFRPart  135 

Air  taxi.  Aircraft,  Airmen,  Aviation 
safety. 

The  Amendment 

■  The  Federal  Aviation  Administration 
amends  14  CFR  parts  91,  121.  and  135  as 
iollows; 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  1  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44111,  44701,  44709,  44711. 
44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507. 
47122,  47508.  47528^7531. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  2.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
41706,  44101,  44701^4702,  44705,  44709- 
44711,  44713,  44716-44717,  44722,  44901. 
44903-44904,  44912.  46105. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

■  3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  401 13,  44701- 
44702, 44705, 44709, 44711-44713,  44715- 

44717,44722. 

■  4.  In  parts  91, 121,  and  135,  SFAR  No. 
71— Special  Operating  Rules  For  Air 
Tour  Operators  In  The  State  of  Hawaii, 
Section  8  is  revised  to  read  as  follows- 

SFAR  No.  71— Special  Operating  Rules 
For  Air  Tour  Operators  In  The  State  Of 
Hawaii 


Section  8,  Termination  date.  This 
SFAR  No.  71  shall  remain  in  effect  until 
further  notice. 

Issued  in  Washington,  DC,  on  October  20, 
2003. 

Marion  C.  Blakey, 

Administrator. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiticance 

RULES  GOING  INTO 
EFFECT  OCTOBER  23, 
2003 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act) 

Hydroelectric  licensing 
regulations   published  8- 
25-03 
Practice  and  procedure 
Cntical  Energy  Infrastructure 
Information 
Public  availability 
restnctions;  published  9- 
2-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs 

Stratospheric  ozone 
protection- 
Methyl  bromide,  ban  on 
trade  with  non-parfies  to 
Montreal  Protocol 
published  7-25-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Cessna    published  10-23-03 
Eurocopter  France, 
published  9-18-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  properties  protection. 

comments  due  by  10-27-03; 

published  9-25-03  [FR  03- 

24202] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 
Cotton  research  and 

promotion  order 

Program  review,  comments 
due  by  10-27-03, 
published  8-26-03  [FR  03- 
21788] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 

animals  and  animal 

products 


Ruminants:  pnvately  owned 

quarantine  facilities 
standards:  comments  due 
by  10-27-03    published  8- 
28-03  [FR  03-21857] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  and  food 
distribution  program: 
Maximum  excess  sfielter 
expense  deduction: 
benefits  ad|ustment. 
comments  due  by  10-28- 
03.  published  8-29-03  [FR 
03-22144] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  sen^ices  surveys: 
BE-15:  annual  survey  of 
foreign  direct  investment 
in  US:  comments  due  by 
10-28-03.  published  8-29- 
03  [FR  03-22074] 

BE-85   quarterly  survey  of 
financial  services 
transactions  between  U.S. 
financial  services 
providers  and  unaffiliated 
foreign  persons: 
comments  due  by  10-28- 
03:  published  8-29-03  [FR 
03-22140] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  surfciam  and 
ocean  quahog: 
comments  due  by  10- 
27-03:  published  9-25- 
03  [FR  03-24250] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Nodhern  Manana  Islands 
Exclusive  Economic 
Zone,  bottomflsh  fishery 
resources:  comments 
due  by  10-27-03: 
published  9-23-03  [FR 
03-24115] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act    implementation: 
comments  due  by  10-27-03; 
published  9-25-03  [FR  03- 

24058] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Share-in-savings  contracting; 
comments  due  by  10-31- 
03   published  10-1-03  [FR 
03-24855] 

Unique  contract  and  order 
identifier  numbers, 
comments  due  by  10-31- 


03;  published  10-1-03  [FR 
03-24584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permit 
programs — 

Ohio:  comments  due  by 
10-30-03:  published  9- 
30-03  [FR  03-24776] 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States 

Arizona,  comments  due  by 
10-29-03:  published  9-29- 
03  [FR  03-24557] 

California:  comments  due  by 

10-29-03:  published  9-29- 

03  [FR  03-24558] 
Texas:  comments  due  by 

10-30-03:  published  9-30- 

03  [FR  03-24553] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Diflubenzuron;  comments 

due  by  10-27-03, 

published  8-27-03  [FR  03- 

21935] 
Flumioxazin:  comments  due 

by  10-27-03:  published  8- 

27-03  [FR  03-21662] 
Thiamethoxam:  comments 

due  by  10-27-03: 

published  8-27-03  [FR  03- 

21783] 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  pnonties  list 
update:  comments  due 
by  10-27-03:  published 
9-26-03  [FR  03-24410] 
National  priorities  list 
update:  comments  due 
by  10-27-03:  published 
10-7-03  [FR  03-25402] 
Water  pollution  control: 
Ocean  dumping:  site 
designations- 
Long  Island  Sound.  CT; 
comments  due  by  10- 
27-03,  published  9-12- 
03  [FR  03-22645] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Farmers,  ranchers  and 
aquatic  producers  or 
harvesters,  eligibility  and 
scope  of  financing: 
comments  due  by  10-29- 
03:  publisned  7-29-03  [FR 
03-19208) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments 


New  Mexico,  comments  due 

by  10-27-03;  published  9- 

17-03  [FR  03-23631] 
Radio  stations;  table  of 
assignments: 
Illinois:  comments  due  by 

10-30-03:  published  10-2- 

03  [FR  03-24940] 
Indiana;  comments  due  by 

10-27-03;  published  10-2- 

03  [FR  03-24939] 
Texas;  comments  due  by 

10-30-03;  published  9-19- 

03  [FR  03-23926] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Share-in-savings  contracting, 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24855] 

Unique  contract  and  order 
identifier  numbers: 
comments  due  by  10-31- 
03;  published  10-1-03  [FR 
03-24584] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid 
Outpatient  prescnption  drugs 
coverage:  rebate 
agreements  with 
manufacturers,  price 
recalculations  time 
limitation  and 
recordkeeping 
requirements:  comments 
due  by  10-28-03. 
published  8-29-03  [FR  03- 
21548] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Biological  products: 
Blood  and  blood 
components,  including 
source  plasma:  labeling 
and  storage  requirements: 
revisions,  comments  due 
by  10-28-03:  published  7- 
30-03  [FR  03-19289] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resources  and 
Services  Administration 

Smallpox  Compensation 

Program: 

Smallpox  vaccine  injury 
table;  comments  due  by 
10-27-03;  published  8-27- 
03  [FR  03-21906] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Florida;  comments  due  by 
11-1-03;  published  10-6- 
03  [FR  03-25047] 


Pollution: 
Mandatory  ballast  water 
management  program  for 
US    waters,  comments 
due  by  10-28-03: 
published  7-30-03  fFR  03- 
19373] 

INTERIOR  DEPARTMENT 
ReclanSation  Bureau 

Environmental  statements. 

availability   etc.: 

Colorado  River 
management,  mtenm 
water  storage  guidelines 
comments  due  by  10-30- 
03.  published  9-30-03  iFR 
03-24674] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Share-in-savings  contracting 
comments  due  by  10-31- 
03    published  10-1-03  [FR 
03-24855] 

Unique  contract  and  order 
identifier  rumbers 
comments  due  by  10-31- 
03:  published  10-1-03  (FR 
03-24584] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Guarantee  fees  and  ongomg 
services  fees  paid  by 
participating  loan  program 
lenders,  comments  due  bv 
10-31-03.  published  10-1- 
03  [FR  03-24728] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Federal  Register  /  Vol 


68. 


No.  205    Thursday,  October  23,  2003.  Reader  Aids 


Airbus    comments  due  bv 

10-29-03    published  9-29- 

03  [FR  03-24487] 
BAE  Systems  (Operations) 

Ltd    comments  due  by 

10-27-03    published  9-25- 

03  [FR  03-24286. 
Boeing,  comments  due  by 

10-27-03    published  9-10- 

03  ;FR  03-22992] 
Burkhah  Grob  Lutl-Und 

Raumfahrt  GmbH  &  Co. 

LG.  comments  due  by  10- 

31-03:  published  9-30-03 

TR  03-24283] 
Eurocopter  France. 

comments  due  by  10-27- 

03    published  8-28-03  fFR 

03-21520] 
Class  E4  and  E5  airspace: 
comments  due  by  10-27-03. 
published  9-22-03  fFR  03- 
24143] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  matenals: 
Hazardous  matenals 

transportation — 

DOT  specification 
cylinders,  maintenance, 
requalification.  repair, 
and  use  requirements: 
comments  due  by  10- 
27-03.  published  9-26- 
03  [FR  03-24354] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Credit  for  increasing 
research  activities: 
comments  due  by  10-27- 
03;  published  7-29-03  [FR 
03-17870] 


Securities  in  an  S 
corporation    prohibited 
allocations   cross- 
reference    comments  due 
by  10-27-03.  published  8- 
28-03  [FR  03-21965] 

Vanable  annuity 
endowment,  and  life 
insurance  contracts 
diversification 
requirements,  comments 
due  by  10-28-03. 
published  7-30-03  [FR  03- 
19367] 
Procedure  and  adm^msti-ation 

Designated  or  related 
summonses   effect  on 
penod  of  limitations,  etc.: 
comments  due  by  10-29- 
03:  published  7-31-03  [FR 
03-19537] 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants 
Homeless  Providers  Grant 
and  Per  Diem  Program 
Religious  organizations; 
proper  use  of  funds: 
comments  due  by  10- 
30-03:  published  9-30- 
03  ;FR  03-24320] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  http:// 
www.nara.govieareg' 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  t)jt  may  be  ordered 
-     Slip  :av.     iind'V'dja 
pamphlet!  form  from  the 
Supenntendent  of  Documents 
US.  Government  Pnntmg 
Office,  Washington    DC  20402 
(phone,  202-512-1 808i    Tne 
text  will  also  be  made 
available  on  the  Internet  from 
GPQ  A"  less  a!  http 
wwv,  access  gpc  gov  nara 
naraOOS  "■t^     Somie  laws  may 
not  yet  be  a.a>abie 

H  R    2152/P,L    108-99 

To  amend  the  Immgration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  tne 
special  immigrant  religious 
worker  program    fOct    15, 
2003:  11^  Sta!    1176) 

I  dsl    1  isl   Oi  IciImt    l.'^i.   2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  maii 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe,  go  to  http:/' 
listserv  gsa.gov/archive& 
publaws-l.html 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  tn  s 
address. 


Now  Available  Online 

^    throuiih 


GPO  Access 


V. 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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Presidential 
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Presidential  Documents 


Presidential  Determination  No.  2004-04  of  Oftober   14,  2003 

Waiver    and    Certification    of   Statutory    Provisions    Reoarding 
the  Palestine  Liberation  Organization 


(FR  Doc.  03-27038 
Filed  10-23-03;  8;45  am] 
Billing  code  4710-10-P 


Memorandum  for  the  Secretary   of  Slate 

Consistent  with  th(^  .iiiihority  vesteii  hi  ni*=  iw:  ifi  section  534(d)  of  the 
Foreign  Opf^ation,-.  Kxpurt  Finanrine,  .ir.d  Kc!, ,!(,,•  ['-(r^r.in:-  .Appropriations 
Act,  2003.  I'libhf  L.iu  108-",  !  hereh\  detcrniirip  .-.n,!  :  t-rtify  that  it  is 
inifuirtant  to  iHp  r.ation.ii  '^t'(urit\  interp--ts  of  the  United  States  to  waive 
the  {)r()\!^ions  f)t  ^ih  ti;jn  1003  (.*  'he  ,\r.ti -Terrorism  Act  of  1Q8"  Public 
LdW  100-204 

This  \vdi\er  -h.r.U  be  etieLlisr-  im  ,-.  [)e!ioa  of  6  months  from  the  date 
h'^reot  Vdu  nre  hereby  authorized  dnd  iiiected  to  transmit  this  determination 
to  the  C^ongresb  and  to  publish  it  ;n  t'le  Federal  Register 


i/^ 


TMF  WHITK  HOrSE, 


\ 
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Vol.  68,  No.  206 

Friday.  October  24,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S. C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents,  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2003-NE-36-AD:  Amendment 
39-13346;  AD  2003-21-11} 

RiN2120-AA64 

Airworthiness  Directives:  Rolls-Royce 
pic  RB21 1-524  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
.Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  {AD)  for  certain 
Rolls-Royce  pic  (RR)  RB2n-524  series 
turbofan  engines.  This  AD  requires 
replacing  the  dedicated  generator  rotor 
assembly,  the  adaptor  casing  on  the  high 
speed  gearbox  (HSGBj,  and  bearings 
with  new  design  parts  on  certain 
engines.  This  AD  is  prompted  by  several 
reports  of  dedicated  generator  rotor 
assembly  bearing  failures.  We  are 
issuing  this  AD  to  prevent  possible 
uncommanded  engine  acceleration  with 
no  reaction  to  throttle  movement,  which 
could  result  in  uncontrollable 
asymmetric  engine  thrust  levels  during 
takeoff  or  climb. 

DATES:  Effective  November  10,  2003. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  10,  2003. 
We  must  receive  any  comments  on 
this  AD  by  December  23.  2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2003-NE- 


3B-AD,  12  New  FJngland  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  Bv  e-mail:  9-ane- 
adconunpnPS  faa.gov 

You  can  get  the  service  information 
referenced  in  this  AD  from  Rolls-Rovce 
pic.  P,0.  Box  31.  Derby.  England. 
DE248B1;  telephone:  011^14-1332- 
242424;  fax:  011-^4-1332-245418. 

You  may  examine  the  .AD  docket,  by 
appointment,  at  the  FAA.  .New  England 
Region,  Office  of  the  Regional  Oiunsel, 
12  New  England  Executive  Park. 
Burlington.  MA,  Y'ou  mav  examine  the 
ser\'ice  information,  by  appointment,  at 
the  F.\A,  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA:  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  .Street.  NW,.  suite  700, 
Washington,  DC', 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  ]_.awren(e,  .Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
And  Propeller  Directorate.  12  New 
England  Executive  Park;  Burlington,  MA 
01803-5299;  telephone  (781) 238-7176: 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (C.AA).  which  is  the 
airworthiness  authority  for  the  United 
kingdom  (U.K.),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  RR  RB21 1-524  series 
turbofan  engines.  The  CAA  advises  that 
a  number  of  dedicated  generator  rotor 
assembly  bearing  failures  have  occurred 
due  to  low  fatigue  life  of  the  bearing 
material  and  inadequate  bearing 
lubrication.  Bearing  failure  can  lead  to 
an  erratic  high  pressure  (HP)  shaft  speed 
signal  sent  to  the  Full  Authority  Fuel 
Controller  (FAFC).  This  erratic  signal 
can  cause  possible  uncommanded 
engine  acceleration  with  no  reaction  to 
throttle  movement,  which  could  result 
in  uncontrollable  asymmetric  engine 
thrust  levels  during  takeoff  or  climb. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  RR  Mandator\' 
Ser\'ice  Bulletin  (.MSB)  No.  RB. 21 1-72- 
E037,  dated  March  26.  2003.  that 
describes  procedures  for  replacing  the 
dedicated  generator  adaptor  casing,  and 
the  rotor  assemblv  bearings  with  new 
design  parts.  The  CA.-\  classified  RR 
MSB  No  RB.211-72-E037  as  mandatory 
and  issued  AD  004-03-2003.  dated 
March  26,  2003,  in  order  to  ensure  the 


airworthiness  of  these  RR  engines  in  the 
U.K 

FAAs  Determination  and  Requirements 
of  this  .\D 

Although  no  airplanes  that  are 
registered  in  the  United  States  use  these 
engines,  the  possibility  exists  that  the 
engines  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  RB211-524  series  turbofan 
engines.  We  are  issuing  this  AD  to 
prevent  possible  uncommanded  engine 
acceleration  with  no  reaction  to  throttle 
movement,  which  could  result  in 
uncontrollable  asymmetric  engine  thrust 
levels  during  takeoff  or  climb. 

This  AD  requires  replacing  the 
dedicated  generator  rotor  assembly,  part 
number  (P/N)  UL39102,  the  adaptor 
casing  P/N  UL26756  or  UL26729,  on  the 
high  speed  gearbox  (HSGB).  and 
bearings  P/N  UL21029  with  new  design 
parts  on  the  following: 

•  RB2n-524G2-19,  RB211-524G3- 
19,  and  RB211-H2-19  turbofan  engines 
with  SNs  before  SN  13793. 

•  RB211-524H-36  turbofan  engines 
with  SNs  before  SN  13472. 

•  All  SN  RB211-524G2-T-19 
turbofan  engines. 

•  All  SN  RB211-524G3-T-19 
turbofan  engines. 

•  All  SN  RB211-524H2-T-19 
turbofan  engines. 

•  All  SN  RB211-524H-T-36  turbofan 
engines. 

The  actions  must  be  done  within  62 
months  after  the  effective  date  of  the  AD 
for  RB21 1-524G2-19,  RB21 1-524G2-T- 
19,  RB211-524G3-19,  RB211-524G3-T- 
19,  RB211-524H2-19,  RB211-524H2-  - 
T-19  engines,  and  within  16  months 
after  the  effective  date  of  the  AD  for  SN 
RB211-524H-36,  RB211-524H-T-36 
engines.  You  must  use  the  ser\'ice 
information  described  previously  to 
perform  the  actions  required  bv  this  AD. 

Bilateral  .Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Under  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  the  CAA. 
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reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  the  Effective 
Date 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  public  comment 
before  issuing  this  AD  are  unnecessary. 
Therefore,  a  situation  exists  that  allows 
the  immediate  adoption  of  this 
regulation. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  lulv  10.  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  PR  47998. 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  IS  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include    AD  Docket  No. 
2003-NE-36-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specificalh  invite  comments 
on  the  o\-erall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modif>'  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  wrriting  style  we 
currently  use  in  regulator^'  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certif\'  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-36- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Ail  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator,  - 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S. C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-21-11     Rolls-Royce  pic:  -Amendment 
39-13346.  Docket  No.  2003-NE-36-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  10,  2003. 

Affected  ADs 

(b)  None. 
.Applicability 

(c)  This  AD  applies  to  the  Rolls-Royce  pic 
(RR)  engines  in  the  following  Table  1.  with 
the  dedicated  generator  rotor  assembly,  part 
number  (P/N)  UL39102,  adaptor  casing  P/N 
UL26756  or  UL26729.  on  the  high  speed 
gearbox  (HSGB).  and  bearings  P/N  UL21029 
installed. 


Table  1  .—Affected  Engines  and  Compliance  Times 


Engine  model 

Engine  serial  numbers 

Comply  after  the  effec- 
tive date  of  this  AD 

RB211-524G2-19      

Before  SN  13793  

Within  62  months 

RB211-524G2-T-19  

All  SNs  

Within  62  months 

RB211-524G3-19  

Before  SN  13793  

Within  62  months 

RB211-524G3-T-19  

All  SNs    

Within  62  months 

RB211-524H2-19  

Before  SN  13793      .  .     . 

Within  62  months 

RB211-524H2-T-19  

All  SNs  

Within  62  months 

RB211 -524H-36 

Before  SN  13472 

Within  16  months 

RB211-524H-T-36  

AlliSNs  

Within  1fi  month's 

These  engines  are  installed  on,  but  not 
limited  to.  Boeing  747  and  767  series 
airplanes. 


Unsafe  Condition 

(d)  This  AD  is  prompted  by  several  reports 
of  dedicated  generator  rotor  assembly  bearing 
failures.  We  are  issuing  this  AD  to  prevent 


possible  uncommanded  engine  acceleration 
with  no  reaction  to  throttle  movement,  which 
could  result  in  uncontrollable  asymmetric 
engine  thrust  levels  during  takeoff  or  climb. 
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Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  .\D  performed  within 
the  compliance  times  specified  m  Table  1  of 
this  AD.  unless  the  actions  have  already  been 
done. 

Removal  and  Installation  of  Adaptor 
Gearbox  and  Dedicated  Generator  On 
Engines  In-Service 

(f)  For  engines  in-service,  do  the  following: 

(1)  Remove  the  adaptor  gearbox  and  the 
dedicated  generator.  Follow  paragraph  3.C.  of 
the  Accomplishment  Instructions  of  RR 
Mandatory  Service  Bulletin  IMSBl  No. 
RB.2n-72-E037.  dated  March  26.  2003. 

(2)  Install  the  adaptor  gearbox  and  the 
dedicated  generator  onto  the  engine.  Follow 
paragraph  3.1.  of  the  Accomplishment 
Instructions  of  RR  MSB  No.  RB.211-72-E037, 
dated  March  26,  2003 

Removal.  Disassembly,  Rework.  Assembly, 
and  Installation  of  Adaptor  Gearbox  and 
Dedicated  Generator  On  Engines  At 
Overhaul 

tg)  For  engines  at  overhaul,  do  the 
following: 

(1)  Remove  the  adaptor  gearbox  and  the 
dedicated  generator.  Follow  paragraph  3.D.  of 
the  Accomplishment  Instructions  of  KR  MSB 
No.  RB.211-72-E037,  dated  March  26,  2003. 

(21  Disassemble  the  adaptor  gearbox. 
Follow  paragraph  3.E.  of  the 
.•\ccompiishment  Instructions  of  RR  MSB  No. 
RB.211-72-E037.  dated  March  26.  2003. 

(3]  Rework  the  existing  gearbox  adaptor 
casing  assemblies  (P/N  UL2r.756  or  P/N 
UL26729).  Follow  paragraph  3.F.  of  the 
Accomplishment  Instructions  of  RR  MSB  No. 
RB.211-72-E037,  dated  March  26.  2003. 

(4]  Assemble  the  adaptor  gearbox.  Follow 
paragraph  3.H.  of  the  Accomplishment 
Instructions  of  RR  .MSB  No.  RB.211-72-E037, 
dated  March  26.  2003. 

(51  Install  the  adaptor  gearbox  and  the 
dedicated  generator  onto  the  engine.  Follow 
paragraph  3.}.  of  the  Accomplishment 
Instructions  of  RR  MSB  No.  RB.2n-72-E037, 
dated  March  26,  2003. 

Alternative  Methods  of  Compliance 

(h)  The  Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
.^D  if  requested  using  the  procedures  found 
in  14  CFR  39.19 

Material  Incorporated  by  Reference 

(i)  You  must  use  Rolls-Royce  pic 
Mandatory  .Service  Bulletin  No.  RB. 211-72- 
E037.  dated  March  26.  2003,  to  perform  the 
inspections  required  by  this  AD.  The  Director 
of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  can  get  a  copy  from 
Rolls-Royce  pic.  PO  Box  31.  Derbv.  England. 
DE248BI:  telephone:  011-44-1332-242424; 
fax:  011^4-1332-245^18.  You  may  review 
copies  at  the  F.AA.  New  England  Region. 
Office  of  the  Regional  Counsel,  12  New- 
England  Executi^•e  Park.  Burlington.  MA:  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NVV,,  suite  700, 
Washington,  DC, 


Related  Information 

(jl  CA.A  airworthiness  directive  004-03- 
2003,  dated  March  26,  2003,  also  addresses 
the  subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
October  15,  2003. 

Robert  G.  .Mann. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  03-26470  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  4910-13-P 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2002-SW-58-AD:  Amendment 
39-13343:  AD  2CX)3-21-08] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  AS332L, 
AS332L1,  and  AS332L2  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France 
(Eurocopter)  model  helicopters  that 
requires  inspecting  certain  main  rotor 
blades  for  disbonds,  which  mav  be 
indicated  by  cracking,  and  repairing  or 
replacing  each  main  rotor  blade  (MRB) 
as  necessary.  This  amendment  is 
prompted  by  the  discovery  of  disbonded 
leading  edge  protective  strips.  The 
actions  specified  by  this  AD  are 
intended  to  detect  disbonding  between 
the  stainless  steel  protective  strip  and 
the  MRB  skin,  which  could  cause  loss 
of  the  protective  strip,  an  out-of-balance 
condition,  and  subsequent  loss  of 
control  of  the  helicopter, 

DATES:  Effective  November  28,  2003, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28,  2003, 

ADDRESSES:  The  service  information 
referenc  ed  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive.  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460. 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas:  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,.  suite  700. 
Washington,  DC, 


FOR  FURTHER  INFORMATION  CONTACT:  Gary 

Roach,  Aviation  Salety  Fni:int>er.  F.^A. 
Rotorcraft  Directorate,  Regulations  and 
Guidance  Group,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5130. 
fax  (817)  222-5961 

SUPPLEMENTARY  INFORMATION:  A 
propusdl  \u  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified  model 
helicopters  was  published  in  the 
Federal  Register  on  July  16.  2003  (68  FR 
41970),  That  action  proposed  to  require 
inspecting  each  MRB  for  disbonding 
within  100  hours  time-in-ser\ice  (TIS) 
and  repairing  or  replacing  each  MRB  as 
necessary-.  That  action  also  proposed 
repetitive  inspections  at  different 
intervals,  based  on  the  MRB  serial 
number. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS332  C,  L.  and  Ll 
helicopters.  The  DGAC  advises  that 
checking  each  MRB  to  ensure  the 
adhesion  of  the  glass  cloth  blade  cap. 
which  is  located  between  the  MRB  skin 
and  the  leading  edge  stainless  steel 
protective  strips,  is  necessary, 

Em-ocopter  has  issued  AS  332  Service 
Bulletin  05,00.22,  Revision  4,  dated 
April  6,  2000,  for  the  Model  AS332C,  L, 
Ll,  and  L2  helicopters,  which  specifies 
checking  for  cracking  developing 
spanwise  along  the  stainless  steel 
leading  edge  over  a  chordwise  width  of 
0  to  6mm  aft  of  the  stainless  steel  strip 
on  the  MRB  upper  and  lower  surfaces. 
If  spanwise  cracking  is  found  that  is 
greater  than  30mm  or  if  the  distance 
between  two  cracks  is  less  than  40mm, 
a  sound  check  using  a  tapping  method 
to  check  the  bonding  is  specified.  If 
disbonding  is  present,  measuring  the 
depth  of  each  disbond  with  a  feeler 
gauge  is  specified.  If  the  depth  of  the 
disbond  exceeds  10mm,  returning  the 
MRB  to  the  works  for  repair  is  specified. 
If  no  disbonding  is  present,  or  if  the 
disbond  is  less  than  10mm. 
reconditioning  the  MRB  by  removing 
the  cracked  caulking  material  and 
recaulking  the  blade  is  specified.  The 
DGAC  classified  this  ser\'ice  bulletin  as 
mandaton,-  and  issued  AD  1988-099- 
035(A)  R5.  dated  June  14,  2000,  to 
ensure  the  continued  airworthiness  of 
certain  of  these  helicopters  in  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  With  the 
exception  of  a  change  in  the  point  of 
rnntdct  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT,  the  FA.A  ha> 
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determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed;  the  change  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
ofthe'.\D 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  fin^.l  rule,  we  have  retained  the 
language  of  the  N'PRM  regarding  that 
material. 

The  FAA  estimates  that  this  AD  will 
affect  3  helicopters  of  U.S.  registry,  that 
it  will  take  approximately  2  work  hours 
per  helicopter  to  inspect  each  MRB  (8 
hours  per  helicopter),  and  6  work  hours 
to  remove  and  replace  2  MRB's  per 
helicopter.  The  average  labor  rate  is  $65 
per  work  hour.  The  estimated  cost  of 
parts  is  S50.000  for  each  blade.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  \D  on  L'.S.  operators  is 
estimated  to  be  S302.730. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transfjortation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 


2003-21-08    Eurocopter  France: 

Amendment  39-13343.  Docket  No. 
2002-SW-58-AD. 

Applicability: 

Group  J.Model  AS332C.  L.  and  LI 
helicopters  with  main  rotor  blade  (MRB),  part 
number  (P/N)  332 Al  1-0022-00  through  -03; 
P/N  332A1 1-0022-04,  except  those 
incorporating  MOD  0740596:  P/N  332A11- 
0024-00  through  -05:  and  P/N  332A11- 
0025-00  through  -05,  installed  certificated  in 
any  category. 

Group  2:  Model  AS332C.  L.  and  Ll 
helicopters  with  MRB,  P/N  332A1 1-0022-04, 
that  incorporates  MOD  0740596;  P/N 
332An-(J024-06  and  all  higher  dash 
numbers;  and  P/N  332 Al  1-0025-06  and  all 
higher  dash  numbers;  and  .Model  AS332L2 
helicopters  with  MRB,  P/N  332A1 1-0040  all 
dash  numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .^D  is  affected,  ^he 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Helicopters  listed  in  "Group 
1"  of  the  "Applicability"  section  of  this  AD. 
comply  within  100  hours  time-in-service 
(TIS)  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  for  MRB's  having  a  serial 
number  listed  in  the  follow  ing  table: 


126 

127 

131 

132 

134 

137 

139 

154 

156 

160 

162 

168 

171 

176 

196 

208 

209 

211 

219 

223 

,224 

225 

226 

242 

253 

261 

272 

310 

327 

342 

377 

378 

379 

381 

383 

386 

391 

392 

394 

395 

398 

399 

404 

419 

422 

423 

424 

425 

426 

443 

455 

456 

458 

462 

482 

668 

744 

885 

909 

1019 

1031 

1032 

1033 

1036 

1051 

1055 

1061 

1070 

1099 

1101 

1106 

1117 

1151 

1155 

1157 

1158 

1162 

1167 

1168 

1169 

1186 

1198 

1201 

1205 

1210 

1213 

1242 

1246 

1248 

1268 

1332 

1410 

1524 

For  helicopters  listed  in  "Group  1"  of  the 
".Applicability"  section  of  this  AD.  with 
MRB's  having  a  serial  number  not  listed  in 
the  previous  table,  comply  within  100  hours 
TIS.  and  thereafter  at  intervals  not  to  exceed 
250  hours  TIS. 

For  helicopters  listed  in  "Group  2"  of  the 
■■.Applicability"  section  of  this  AD.  with 
.MRB's  having  400  or  more  hours  TIS,  comply 
within  100  hours  TIS.  and  thereafter  at 
intervals  not  to  exceed  500  hours  TIS;  and 

For  helicopters  listed  in  "Group  2"  of  the 
■■.Applicabilitv"  section  of  this  AD.  with 
MRB's  having  less  than  400  hours  TIS. 
comply  prior  to  the  MRB's  accumulating  500 
hours  TIS.  and  thereafter  at  intervals  not  to 
exceed  500  hours  TIS. 


To  detect  disbonding  between  the  stainless 
steel  protective  strip  and  the  MRB  skin, 
which  could  cause  loss  of  the  protective 
strip,  an  out-of-balance  condition,  and 
subsequent  loBs  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Inspect  each  MRB  for  disbonding  in 
accordance  with  paragraph  2.B.I.  of  the 
Accomplishnient  Instructions  in  Eurocopter 
AS  332  Service  Bulletin  No.  05.00.22, 
Revision  4,  dated  April  6,  2000  (SB). 

(b)  If  there  is  spanwise  cracking  which 
exceeds  30mm  (1.18  inches)  or  there  are  2  or 
more  cracks  with  less  than  40mm  (1.57 
inches)  spacing,  remove  or  support  the  MRB. 
remove  any  pwotective  shield,  and  perform  a 
tapping  test  on  the  leading  edge  of  the  MRB. 


(c)  If  the  tapping  test  does  not  indicate  a 
disbond.  repair  the  crack  in  accordance  with 
paragraph  2.B.2.a)  of  the  Accomplishment 
Instructions  in  the  SB  and  recaulk  and  apply 
touch-up  paint  in  accordance  with  paragraph 
2.B.3.  of  the  Accomplishment  Instructions  in 
the  SB. 

(d)  If  the  tapping  test  indicates  a  disbond, 
measure  the  depth  of  the  disbond  in 
accordance  with  paragraph  2.B.2.b)  and 
2.B.2.C)  of  the  Accomplishment  Instructions 
in  the  SB. 

(1)  If  disbonding  is  less  than  lOmjn  in 
depth,  repair  the  crack  in  accordance  with 
paragraph  2.B.2.a)  of  the  Accomplishment 
Instructions  in  the  SB.  and  recaulk  and  apply 
touch-up  paint  in  accordance  with  paragraph 
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2.B.3.  of  the  Accomplishment  Instructions  in 
the  SB. 

(2)  If  disbonding  is  10mm  or  greater  in 
depth,  the  MRB  is  unairvvorthv  and  must  be 
replaced  before  further  flight 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  Safety 
Management  Group,  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Safety 
Management  Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  mav  be 
obtained  from  the  Safety  Management  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections  and  repairs  of  the  MRB 
shall  be  done  in  accordance  with  the 
Accomplishment  Instructions  in  Eurocopter 
France  AS  332  Service  Bulletin  No.  05.00.22, 
Revision  4.  dated  April  6.  2000.  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  in  accordance 
with  5  U.S.C.  552(al  and  1  CFR  part  51. 
Copies  may  be  obtained  from  .American 
Eurocopter  Corporation.  2701  Forum  Drive, 
Grand  Prairie.  Texas  75053-4005,  telephone 
(972)  641-3460,  fax  (972)  641-3527.  Copies 
may  be  inspected  at  the  FA.'\,  Office  of  the 
Regional  Counsel.  Southwe.st  Region,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
November  28.  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  LAviation  Civile 
(France)  AD  1988-099-035(AJ  R5,  dated  June 
14.  2000. 

Issued  in  Fort  Worth.  Texas,  on  October  9, 
2003. 

Mark  R.  Schilling, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Sel^,ice. 

iFR  Doc.  03-26466  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4910-13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 
[Notice  (03-134)] 
RIN  2700-AC57 

Temporary  Duty  Travel — Issuance  of 
Motor  Vehicle  for  Home-To-Work 
Transportation 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  This  is  a  final  rule 
announcement  to  facilitate  the  efficient 
use  of  Government  resources  during 
temporary  duty  travel.  Sp'-cificallv,  this 
rule  will  permit  a  NASA  employee  who 
is  authorized  to  use  a  Government 
motor  vehicle  for  temporary-  duty  travel 
to  be  issued  such  a  vehicle  at  the  close 
of  business  of  the  preceding  day  so  that 
the  vehicle  can  be  taken  to  the 
employee's  residence  for  use  on  the 
following  day.  Likewise,  if  the  NASA 
employee  returns  from  official  travel 
after  the  close  of  working  hours,  the 
vehicle  can  be  returned  on  the  next 
regular  working  day.  This  authority  may 
be  exercised  only  if  there  will  be 
significant  savings  in  time.  The 
proposed  rule  wa.s  published  in  the 
Federal  Register  on  June  23,  2003,  No 
comments  were  received  as  a  result  of 
the  proposed  rule, 

EFFECTIVE  DATE:  This  rule  is  effective 
immpdidtely  upon  publication  in  the 
Federal  Register. 

ADDRESSES:  William  Gookin,  Code  JG, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Gookin,  202-358-2306,  FAX: 
202-358-3235;  E-mail: 
williain.e.gookin@nasa.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  designed  to  remedy  a  situation  that 
often  arises  at  certain  NAS.-^ 
Installations.  Employees  who  are 
authorized  to  use  motor  vehicles  for 
temporary-  duty  travel  must  pick  up 
their  vehicles  at  the  Installation  at  the 
start  of  the  travel  period,  even  in  cases 
where  the  employees'  residences  are 
closer  to  the  temporar\'  duty  destination 
than  to  the  Installation.  Such 
unnecessary  travel  can  sometimes  result 
in  a  significant  waste  of  official  time 
and  resources.  This  rule  will  allow  sur.i 
employees  to  be  issued  \ehicles  at  thi 
close  of  the  preceding  working  day,  so 
that  they  can  commence  travel  from 
their  residences  immediately  on  the 
next  day  Such  authority  mav  onlv  be 
exercised,  however,  if  the  authorizing 
official  determines  that  there  will  be  a 
significant  savings  in  time.  Likewise,  if 
such  employees  are  scheduled  to  return 
after  working  hours,  they  can  take  the 
vehicles  to  their  residences  and  return 
them  on  the  next  regular  working  day. 
Although  the  use  of  such  vehicles  for 
travel  during  the  day  preceding  and 
subsequent  to  temporary  duty  travel  is 
not  official  travel.  NASA  considers  it  to 
be  "in  conjunction  with  official  travel," 
70  Comptroller  General  196.  and, 
therefore,  not  prohibited  by  31  U.S.C. 
1344.  This  rule  is  pursuant  to  Section 
503  of  the  Ethics  Reform  Act  of  1989 


(Pub.  L.  101-194)  31  U.S.C.  1344  note 
which  authorizes  agencv  heads  to 

■  prescribe  by  rule  appropriate 
conditions  for  the  incidental  use.  for 
other  than  official  business."  of 
Government  vehicles.  This  rule  also 
implements  40  U.S.C.  486(c).  that 
authorizes  agency  heads  to  issue 
directives  carrying  out  the  regulations  of 
the  General  Services  Administration 
(GSA).  in  this  case  the  GSA  rules  for  the 
use  of  Government  vehicles  at  41  CFR 
Part  301-10,  Subpart  C,  "Government 
Vehicles."  See  similar  Department  of 
Energy  regulations  at  41  CFR  Part  109- 
6.400. 

Regulatory  Evaluation:  This  rule  in 
not  a  "significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order. 

Small  Entities:  As  required  by  the 
Regulatory  Flexibilitv  Act  (5  U.S.C. 
601-€12),'nASA  has  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owued  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  NASA 
certifies  under  5  U.S.C.  605(b)  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  small  business 
entities. 

Collection  of  Information:  This  rule 
does  not  contain  any  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S.C.  3501-3520). 

List  of  Subjects  in  14  CFR  Part  1204. 
Subpart  16 

Government  employees,  Government 
property,  and  Government  property 
management. 

■  For  the  reasons  dis,cussed  above, 
NASA  proposes  to  amend  14  CFR  Part 
1204: 

PART  1204— ADMINISTRATIVE 
AUTHORITY  AND  POLICY 

■  Add  subpart  16  to  r^ad  as  follows- 

Subpart  16 — Temporary  Duty  Travel — 
Issuance  of  Motor  Vehicle  for  Home-to- 
Work  Transportation 

Sec. 

1204.1600    Issuance  of  motor  vehicle  for 
home-to-work. 

Authority:  31  U.S.C.  1344  note.  40  U.S.C. 

486(cj. 
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§  1 204.1 600    Issuance  of  motor  vehicle  for 
home-to-work. 

When  a  NASA  employee  on 
temporary  duty  travel  is  authorized  to 
travel  by  Government  motor  vehicle  and 
the  official  authorizing  the  travel 
determines  that  there  will  be  a 
significant  savings  in  time,  a 
Government  motor  vehicle  mav  be 
issued  at  the  close  oi  the  preceding 
working  day  and  taken  to  the 
employee's  residence  prior  to  the 
commencement  of  official  travel. 
Similarly,  when  a  NASA  employee  is 
scheduled  to  return  from  temporary 
dutv  travel  after  the  close  of  working 
hours  and  the  official  authorizing  the 
travel  determines  that  there  will  be  a 
significant  savings  in  time,  the  motor 
vehicle  may  be  taken  to  the  employee's 
residence  and  returned  the  ne.xt  regular 
working  day. 

Dated;  October  10.  2003. 
Sean  O'Keefe. 

.■\dministrcit(}r. 

|FR  Dor  o:!-26945  Filed  10-23-03;  8:45  am] 

BILLING  CODE  7510-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 


33  CFR  Part  117 

Drawbridge  Operation  Regulations 

CFfi  (Correction 

In  Title  33  of  the  Code  of  Federal 
Regulations,  parts  1  to  124.  revised  as  of 
July  1,  2003,  on  page  603.  §117.869  is 
corrected  hv  removing  paragraphs  (a)(1) 

and  (2)^ 

|FR  Dor.  03-,5.=i526  Filed  10-23-03;  8:45  am] 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD01-03-101] 

Drawbridge  Operation  Regulations: 
Mianus  River,  CT 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Metro-North  Bridge, 
mile  1.0.  across  the  Mianus  River  at 


Greenwich.  Connecticut.  Under  this 
temporary  deviation,  the  bridge  may 
remain  in  the  closed  position,  Monday 
through  Friday,  from  7  a.m.  on  October 
20.  2003  through  7  p.m.  on  November 
26,  2003.  On  Saturdays  during  this 
period,  the  draw  shall  open  after  at  a 
least  three-hour  advance  notice  is  given. 
In  addition,  the  draw  shall  open  on 
signal  on  Sundays  during  this  period, 
and  from  5  p.m.  through  midnight,  on 
Friday,  October  31.  2003.  This 
temporary  deviation  is  necessary  to 
facilitate  structural  repairs  at  the  bridge 
and  the  bridge. 

DATES:  This  deviation  is  effective  from 
October  20.  2003  through  November  26, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Schraied.  Projet.t  Officer,  First 
Coast  Guard  District,  at  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION:  The 

Metro-North  Bridge  has  a  vertical 
clearance  in  the  closed  position  of  20 
feet  at  mean  high  water  and  27  feet  at 
mean  low  water.  The  existing 
drawbridge  operation  regulations  are 
listed  at  33  CFR  117.209. 

The  bridge  owner,  Metro-North 
Railroad,  requested  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  to  facilitate  vital  structural 
maintenance  at  the  bridge.  The  bridge 
must  remain  in  the  closed  position  to 
perform  these  necessary  repairs. 

Under  this  temporary  deviation,  the 
Metro-North  Bridge  may  remain  in  the 
closed  position.  Monday  through 
Friday,  from  7  a.m.  on  October  20,  2003 
through  7  p.m.  on  November  26,  2003. 
On  Saturdays  during  this  period,  the 
draw  shall  open  on  signal  after  at  least 
a  three-hour  advance  notice  is  given. 
Also,  the  draw  shall  open  on  signal  on 
Sundays  during  this  period  and  from  5 
p.m.  through  midnight,  on  Friday, 
October  31.  2003. 

The  Coast  Guard  and  the  bridge 
owner  coordinated  this  bridge  closure 
with  the  mariners  who  normally  use 
this  waterway  to  help  facilitate  this 
necessary  bridge  repair  and  to  m.inimize 
any  disruption  to  the  marine 
transportation  system. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35(a).  and  will  be  performed  with 
all  due  speed  in  order  to  return  the 
bridge  to  normal  operation  as  soon  as 
possible. 

Dated:  October  15,  2003. 

Vivien  S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  03-26867  Filed  10-23-03;  8:45  ami 

BILLING  CODE  461 0-1 S-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD08-03-035] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard,  DHS. 
ACTION:  TemporaA^  final  rule. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  is  temporarily 
changing  the  regulation  governing  the 
Clinton  Railroad  Drawbridge.  Mile 
518.0,  Upper  Mississippi  River.  From 
December  15.  2003.  until  March  15, 
2004.  the  drawbridge  shall  open  on 
signal  if  at  least  24  hours  advance  notice 
is  given.  This  temporary  rule  is  issued 
to  facilitate  annual  maintenance  and 
repair  on  the  bridge. 
DATES:  This  temporary  rule  is  effective 
from  12:01  a.m.  December  15.  2003  until 
9  a.m.  on  March  15,  2004. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Ycmng  Federal  Building  at  Eighth  Coast 
Guard  District,  Bridge  Branch.  1222 
Spruce  Street.  St.  Louis.  MO  63103- 
2832.  between  8  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900.  extension  2378.  The  Bridge 
Branch  maintains  the  public  docket  for 
this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Roger  K.  Wiebusch,  Bridge 
Administrator,  (314)  539-3900, 
extension  2378. 
SUPPLEMENTARY  INFORMATION: 

Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
because  the  limited  effect  on  vessel 
traffic  makes  notice  and  comment 
unnecessary.  Maintenance  on  the  bridge 
will  not  begin  until  after  the  closure  of 
Lock  22  on  the  Mississippi  River.  After 
that  time,  only  commercial  vessels  left 
in  the  pool  above  Lock  22  will  be  able 
to  transit  through  the  bridge.  Both  the 
bridge  and  lock  closure  recur  at  the 
same  time  each  year,  and  local  vessel 
operators  plan  for  the  closures  in 
advance.  Prompt  publication  of  this  rule 
is  also  necessary  to  protect  the  public 
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from  safety  hazards  associated  with 
conducting  maintenance  on  the  bridge. 

Background  and  Purpose 

On  August  19.  2003.  the  Union  Pacific 
Railroad  Company  requested  a 
temporary'  change  to  the  operation  of  the 
Clinton  Railroad  Drawbridge  across  the 
Upper  Mississippi  River.  Mile  518  0  at 
Clinton,  Iowa.  Union  Pacific  Railroad 
Company  requested  that  24  hours 
advance  notice  be  required  to  open  the 
bridge  during  the  maintenance  period. 
The  maintenance  is  necessarv  to  ensure 
the  continued  safe  operation  of  the 
drawbridge.  Advance  notice  may  be 
given  by  calling  the  Clinton 
Yardmaster's  office  at  (319)  244-3204  at 
anytime;  or  [319)  244-3269  weekdays 
between  7  a.m.  and  3:30  p.m.;  or  Mr. 
Tomaz  Gawronski.  office  (515)  263- 
4536  or  cell  phone  (515)  710-6829. 

The  Clinton  Railroad  Drawbridge 
navigation  span  has  a  vertical  clearance 
of  18.7  feet  above  normal  pool  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  Presently,  the 
draw  opens  on  signal  for  passage  of 
river  traffic.  The  Union  Pacific  Railroad 
Company  requested  the  drawbridge  be 
permitted  to  remain  closed  to  navigation 
from  12:01  a.m..  December  15.  2003. 
until  9  a.m..  March  15.  2004  unless  24 
hours  advance  notice  is  given  to  open 
the  drawbridge  to  allow  time  to  make 
repairs.  Winter  freezing  of  the  Upper 
Mississippi  River  coupled  with  the 
closure  of  Armv  Corps  of  Engineer's 
Lock  No.  22  (Mile  301.2  UMR)  until 
7:30  a.m.  March  15,  2004  will  reduce 
any  significant  navigation  demands  for 
the  drawspan  opening.  The  Clinton 
Railroad  Drawbridge.  Mile  518,0,  Upper 
Mississippi  River,  is  located  upstream 
from  Lock  22.  Performing  maintenance 
on  the  bridge  during  the  winter  when 
the  number  of  vessels  likely  to  be 
impacted  is  minimal  is  preferred  to 
restricting  vessel  traffic  during  the 
commercial  navigation  season. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatorv 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  (Office  uf  Management  and 
Budget  has  not  reviewed  it  urtder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Because  vessel  traffic  in  the  area  of 
Clinton.  Iowa  will  be  greatly  reduced  by 
winter  icing  of  the  Upper  Mississippi 


River  and  the  closure  of  Lock  22.  it  is 
expected  that  this  rule  will  have 
minimal  economic  or  budgetary'  effects 
on  the  local  community. 

Small  Entities 

Under  the  Regulatory-  Flexibility  Act 
(5  Ll.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
temporary  rule  will  have  a  negligible 
impact  on  vessel  traffic.  The  primary 
users  of  the  Upper  Mississippi  River  in 
Clinton.  Iowa  are  commercial  towboat 
operators.  With  the  onset  of  winter 
conditions  on  the  Upper  Mississippi 
River  coupled  with  the  closure  of  Army 
Corps  of  Engineers'  Lock  No.  22  (Mile 
301.2  UMR)  until  March  15.  2004,  there 
will  be  few,  if  any,  significant 
navigation  demands  for  the  drawspan 
opening.  Vessels  may  still  transit 
through  the  bridge  with  24-hour 
advanced  notification. 

The  Coast  Guard  certifies  under  5 
U.S.G.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Any  individual  that  qualifies  or. 
believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch,  at  (314)  539- 
3900.  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REF-FAIR  (1-888-734-3247). 


Collection  of  Information 


This  rule  contains  no  new  collection- 
of-information  under  the  Paperw'ork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 


60850 


I 

Federal  Register / Vol.  68,  No.  206 /Friday,  October  24.  2003 /Rules  and  Regulations 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator.-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  32(e),  of  the 
Instruction,  from  further 
documentation. 

A  final  "Categorial  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49;  Department 
of  Homeland  Secunty  Delegation  No.  0170.1; 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

■  2.  From  12:01  a.m.  on  December  15, 
2003,  through  9  a.m.  on  March  15.  2004, 
§  117.T409  is  added  to  read  as  follows: 

§117.1409     Upper  Mississippi  River. 

Clinton  Railroad  Drawbridge,  Mile 
518.0,  Upper  Mississippi  River,  From 
12:01  a.m.,  December  15,  2003  through 


9  a.m.,  March  15,  2004,  the  drawspan 
requires  24  hours  advance  notice  for 
bridge  operation.  Bridge  opening 
requests  must  be  made  24  hours  in 
advance  by  calling  Clinton  Yardmaster's 
office  at  (319)  244-3204  at  anytime;  or 
(319)  244-3269  weekdays  between  7 
a.m.  and  3:30  p.m.:  or  Mr.  Tomaz 
GawTonski.  office  (515)  263-4536  or  cell 
phone  (515) 710-6829. 

Dated:  September  22,  2003. 
R.F.  Duncan, 

Rear  Admiral.  U.  S.  Coast  Guard, 
Commander,  Eighth  Coast  Guard  District. 
[FR  Doc.  03-26866  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  2  and  7 
[Docl<et  No.  2003-T-010] 
RIN0651-AB45 

Temporary  Postponement  of 
Electronic  Filing  and  Payment  Rules 
for  Certain  Madrid  Protocol-Related 
Rules       j 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule;  suspension  of 
applicability  dates. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is 
temporarily  postponing  those  provisions 
of  the  Trademark  Rules  of  Practice  that 
require  electronic  transmission  to  the 
USPTO  of  applications  for  international 
registration,  responses  to  irregularity 
notices,  and  subsequent  designations 
submitted  pursuant  to  the  Madrid 
Protocol. 

In  conjunction  with  the  postponement 
of  the  requirement  for  electronic 
submission  of  international 
applications,  subsequent  designations 
and  responses  to  irregularitv  notices,  the 
USPTO  is  also  temporarily  suspending 
those  provisions  of  the  Rules  of  Practice 
that  allow  payment  of  fees  charged  by 
the  International  Bureau  of  the  World 
Intellectual  Property  Organization  (IB) 
to  be  submitted  through  the  USPTO, 
and  those  provisions  of  the  Trademark 
Rules  of  Practice  that  require  that  all 
fees  for  international  trademark 
applications  and  subsequent 
designations  be  paid  at  the  time  of 
filing. 

Finally,  as  explained  below,  the 
USPTO  is  temporarily  waiving  the 
requirement  that  all  trademark-related 
documents  submitted  on  paper  must  be 
mailed  to  2900  Crystal  Drive.  Arlington, 


Virginia  22202-3514.  Pursuant  to  that 
waiver,  international  applications, 
subsequent  designations  and  responses 
to  irregularity  notices  should  be  mailed 
to  an  alternative  address,  provided 
below.  This  waiver  applies  solely  to 
Madrid-related  submissions.  Any  other 
trademark-related  correspondence  that 
is  sent  to  the  alternative  address  will  not 
be  accepted,  and  will  be  returned  to  the 
sender. 

The  applicability  dates  for  certain 
rules  in  37  CFR  parts  2  and  7,  published 
September  26,  2003,  are  suspended  from 
November  2,  2003,  to  January  2,  2004. 
If  this  postponement  is  required  to  be 
extended,  the  USPTO  will  issue  a  notice 
announcing  these  extensions  at  least  10 
business  days  before  the  extensions 
commence. 

The  postponement  and  waivers  are 
procedural  in  nature  and  do  not  affect 
any  substantive  rights. 
DATES:  The  applicability  date  for 
regulations  at  37  CFR  2!l90(a), 
2.198(a)(1).  7.7(a)  and  (b),  7.11(a) 
introductory  text  and  (a)(9).  7.14(e), 
7.21(b)  introductory  text  and  (b)(7)  is 
suspended  from  November  2,  2003,  to 
lanuarv-  2,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  An 
Leifman.  Office  of  the  Commissioner  for 
Trademarks,  by  telephone  at  (703)  308- 
8910.  ext.  155,  or  by  e-mail  to 
ah.Ieifman@uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Madrid  Protocol  provides  a 
system  for  obtaining  an  international 
trademark  registration.  The  Madrid 
Protocol  Implementation  Act  of  2002. 
Pub.  L.  107-273,  116  Stat.  1758.  1913- 
1921  (MPIA)  amends  the  Trademark  Act 
of  1946  to  implement  the  provisions  of 
the  Madrid  Protocol  in  the  United 
States. 

On  September  26,  2003.  the  USPTO 
published  new  regulations  to  implement 
the  MPIA.  68  FR  55748,  posted  on  the 
USPTO  Web  site  at  http:// 
wvi-w. uspto.gov/web/ojfices/coin/sol/ 
notices/68fr55748.pdf  These 
regulations  take  effect  on  November  2, 
2003.  The  regulations  require  that 
certain  submissions  that  are  made  to  the 
USPTO  in  connection  with  the  Madrid 
Protocol  be  transmitted  using  the 
Trademark  Electronic  Application 
System  (TEAS).  Specifically,  37  CFR 
7.11(a)  requires  that  an  international 
application  be  submitted  through  TEAS; 
37  CFR  7.21(b)  requires  that  a 
subsequent  designation  (a  request  that 
protection  be  extended  to  countries  not 
identified  in  the  original  international 
application)  be  submitted  through 
TEAS;  and  37  CFR  7.14(e)  requires  that 
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where  the  International  Bureau  of  the 
World  Intellectual  Property 
Organization  (IB)  has  issued  a  notice  of 
irregularity  to  an  international 
applicant,  and  the  international 
applicant  submits  a  response  to  that 
notice  through  the  USPTO,  the  response 
must  be  transmitted  through  TEAS. 

The  USPTO  is  fully  confident  in  its 
electronic  systems.  Nevertheless,  to  be 
prudent  and  to  ensure  that  applicants 
do  not  lose  important  priority  rights  if 
newly  developed  USPTO  systems 
undergo  significant  "downtime"  after 
they  are  first  deployed,  the  USPTO  will 
permit  international  applications. 
responses  to  irregularity  notices  and 
subsequent  designations  to  be  submitted 
on  paper  rather  than  through  TEAS  for 
a  temporarv  period  of  time. 
Additionally,  the  USPTO  believes  that 
offering  a  paper-filing  alternative  will 
allow  the  public  to  build  confidence  in 
the  electronic  system,  knowing  that  a 
paper  backup  system  exists.  This 
postponement  of  the  effective  date  of 
portions  of  the  regulation  does  not  affect 
any  substantive  rights.  The 
postponement  of  the  effective  date  of 
portions  of  the  regulation  merelv  adds 
the  alternative  for  paper  filing  during 
this  initial  transition  period. 

Postponement  of  Applicability  Date  of 
Specific  Rules 

■  Accordingly,  the  USPTO  hereby 
suspends  the  requirement  to  comply 
with  37  CFR  7.n(a).  7.21(b).  and  7.i4(e), 
to  the  extent  that  they  require 
transmission  through  TEAS,  If  there  is  a 
USPTO  fee  associated  with  a  Madrid 
document  that  an  applicant  submits  on 
paper,  the  applicant  must  include  that 
fee  together  with  the  submission. 
However,  if  there  is  an  international  fee 
associated  with  that  submission,  the 
applicant  may  not  pay  that  fee  through 
the  USPTO.  Instead,  the  applicant 
should  send  that  fee  directly  to  the  IB. 
Accordingly,  the  USPTO  hereby 
temporarily  suspends  37  CFR  7.7(a)  and 
(b).  to  the  extent  that  they  allow  an 
applicant  to  submit  a  fee  charged  by  the 
IB  through  the  USPTO. 

The  USPTO  also  temporarily 
suspends  the  applicability  of  37  CFR 
7.11(a)(9).  to  the  e.xtent  that  it  requires 
that  international  application  fees  for  all 
classes  and  the  fees  for  all  designated 
Contracting  Parties  identified  in  an 
international  application  be  paid  at  the 
time  of  submission,  and  37  CFR 
7.21(b)(7),  to  the  extent  that  it  requires 
that  all  international  fees  for  a 
subsequent  designation  be  paid  at  the 
time  of  submission.  A  party  submitting 
an  international  application  on  paper 
must  pay  the  USPTO  certification  fee  at 


the  time  of  submission,  but  must  pay 
the  international  fees  directly  to  the  IB. 
A  party  submitting  a  subsequent 
designation  on  paper  must  pa\'  the 
USPTO  transmittal  fee  at  the  time  of 
submission,  but  must  pay  the 
international  fees  directly  to  the  IB.  That 
party  may  pay  the  international  lees  to 
the  IB  either  before  or  after  submission 
of  the  international  application  or 
subsequent  designation. 

Applicants  wishing  to  make  Madrid 
submissions  on  paper  should  use  forms 
provided  by  the  IB  for  that  purpose. 
These  forms  may  be  downloaded  from 
the  IB  Web  site,  http://\w^-w.mpo.int/ 
madrid/en/. 

Finally,  with  respect  solely  to 
international  applications,  subsequent 
designations,  and  responses  to  notices 
of  irregularities,  the  USPTO  hereby 
temporarily  waives  the  requirement  of 
37  CFR  2.190(a)  that  all  trademark- 
related  documents  submitted  on  paper 
must  be  mailed  to  the  USPTO  address 
at  2900  Crystal  Drive.  Arlington, 
Virginia  22202-3514.  Instead,  the 
USPTO  hereby  announces  that  until  the 
termination  of  this  waiver  of  the  rules. 
Madrid  submissions  should  be  mailed 
to  the  following  address:  Commissioner 
for  Trademarks,  PO  Box  16471, 
Arlington.  Virginia  22215-1471.  Attn: 
MPU. 

Please  note  that  any  trademark-related 
correspondence  other  than  international 
applications,  subsequent  designations, 
and  responses  to  irregularity  notices 
that  is  sent  to  this  address  will  not  be 
accepted,  and  will  be  returned  to  the 
sender. 

If  a  submission  mailed  to  the  above 
address  pursuant  to  this  notice  is 
delivered  by  the  Express  Mail  service  of 
the  United  States  Postal  Service,  the 
USPTO  will  deem  that  the  date  of 
receipt  of  the  submission  in  the  USPTO 
is  the  date  the  submission  was 
deposited  as  Express  Mail,  provided 
that  the  submitter  complies  with  the 
requirements  set  forth  in  37  CFR  2.198. 
As  a  result,  the  USPTO  temporarily 
waives  the  exceptions  set  forth  in  37 
CFR  2.198(a)(1)  to  the  extent  that  their 
application  is  inconsistent  with  this 
Notice. 

Please  note  that  all  waivers  and 
suspensions  announced  herein  apply 
only  to  Madrid-related  documents 
submitted  on  paper.  The  waivers  and 
suspensions  will  be  ended  on  Januar>'  2, 
2004.  A  notice  announcing  any 
extension  of  the  postponement  to  the 
effective  date  of  these  provisions  will  be 
issued  at  least  ten  days  before  the 
extension  commences. 


Dated:  October  17.  2003. 
James  E.  Rogan. 

[  'n  der  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
IFR  Doc.  03-26772  Filed  10-23-03:  8:45  am] 

BILLING  CODE  3510-16-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Fart  3 
RIN  2900-AJ52 

Exclusions  from  Income  and  Net  Worth 
Computations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
Uepartment  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  exclude  from 
income  and  net  worth  computations  in 
the  pension  and  parents'  dependency 
and  indemnity  compensation  programs 
any  money  received  under  the  Victims 
of  Crime  Act  of  1984.  This  amendment 
is  necessary  to  conform  the  regulations 
to  statutory  provisions. 
DATES:  Effective  Date:  October  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
England.  Chief.  Regulations  Staff. 
Compensation  and  Pension  Service 
(211A).  Veterans  Benefits 
Administration,  810  Vermont  Avenue. 
N'W..  Washington.  DC  20420.  telephone 
(202)  273-7210.  This  is  not  a  toll-free 
number 

SUPPLEMENTARY  INFORMATION:  All 
income  is  countable  when  VA 
determines  entitlement  to  income-based 
benefits  unless  specifically  excluded  by 
law.  Section  234(b)  of  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996. 
Public  Law  104-132.  amended  section 
1403  of  the  Victims  of  Crime  Act  of 
1984.  Public  Law  98^73.  (42  U.S.C. 
10602)  to  exclude  amounts  received  as 
compensation  under  the  provisions  of 
Public  Law  No.  98-473  from  income  for 
purposes  of  determining  eligibility  for 
assistance  under  any  federally  funded 
program  that  provides  medical  or 
financial  assistance  that  becomes 
necessary  in  full  or  in  part  because  of 
the  coirunission  of  a  crime  against  the 
claimant  for  such  assistance  (42  U.S.C. 
10602(c)). 

Sections  1522  and  1543  of  title  38, 
United  States  Code,  and  38  CFR 
3.250(a)(2)  provide  that  the  corpus  of 
the  estate  of  a  veteran,  a  veteran's 
spouse,  or  other  claimant,  as  the  case 
may  be,  will  be  taken  into  consideration 
to  determine  whether  part  of  the  corpus 
of  the  estate  can  be  used  for  the 
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individual's  maintenance  for  purposes 
of  establishing  eligibdity  for  certain 
veterans'  benefits.  Section  622(c)  of  the 
"USA  Patriot  Act."  Public  Law  No.  107- 
56.  amended  the  Victims  of  Crime  Act 
of  1984  to  also  exclude  amounts 
received  as  crime  victim  compensation 
from  consideration  when  determining 
an  individual's  resources  or  assets  (;  p  . 
net  worth)  for  purposes  of  assistance 
under  any  federally  funded  program 
This  document  amends  38  CFR  3.261. 
3.262,  3.263.  3.272  and  3.275  to  reflect 
these  statutory  changes. 

This  final  rule  merely  restates 
statutory  provisions.  Accordingly,  there 
is  a  basis  for  dispensing  with  prior 
notice  and  comment  and  the  delayed 
effective  date  provisions  of  5  U.S.C.  552 
and  553. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
to  assess  anticipated  costs  and  benefits 
before  developing  any  rule  that  may 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  SlOO  million 
or  more  in  any  given  year.  This  final 
rule  would  have  no  such  effect  on  State, 


local,  or  tribal  governments,  or  the 
private  sector. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulaton,'  Flexibility  Act 

Because  no  notice  of  proposed 

rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601-612).  Even  so,  the  Secretar\' 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibilitv  Act. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
final  rule  are  64.104,  64.105,  and 
64.110. 


List  of  Subjects  in  38  CFR  Fart  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

.'Approved:  August  4,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs, 

m  For  the  reasons  set  forth  in  the 
preamble,  38  CFTi  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

■  1 .  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

■  2.  In  §  3.261,  paragraph  (a)  is  amended 
by  adding  entry  (41)  at  the  end  of  the 
table  to  read  as  follows: 

§  3.261     Character  of  income;  exclusions 
and  estates. 


(a)* 


Income 


Dependency 
(parents) 


Dependency 

and  indemnity 

compensation 

(parents) 


Pension:  old-law 
(veterans,  sur- 
viving spouses 
and  ctiildren) 


Pension;  section 
306  (veterans,  sur- 
viving spouses 
and  ctiildren) 


See 


(41)  Income  received  under  the 
tims  of  Cnme  Act  of  1984 
use.  10601-10605) 


Vic- 

(42 


Excluded  1  Excluded'  Excluded ^  Excluded'  §3.262(z) 


'  Ttie  compensation  received  through  a  crime  victim  compensation  program  will  be  excluded  from  income  computations  unless  the  total 
amount  of  assistance  received  from  all  federally  funded  programs  is  sufficient  to  fully  compensate  the  claimant  for  losses  suffered  as  a  result  of 
the  cnme. 


■  3.  Section  3.262  is  amended  by  adding 
paragraph  (z)  immediately  following  the 
first  authority  citation  at  the  end  of 
paragraph  (v)  to  read  as  follows: 

§3.262     Evaluation  of  income. 


(z)  Victims  of  Crime  Act.  For  purposes 
of  old  law  pension,  section  306  pension, 
and  parents'  dependencv  and  indemnitv 
compensation,  amounts  received  as 
compensation  under  the  Victims  of 
Crime  Act  of  1984  will  not  be 
considered  income  unless  the  total 
amount  of  assistance  received  from  all 
federally  funded  programs  is  sufficient 
to  fully  compensate  the  claimant  for 
losses  suffered  as  a  result  of  the  crime. 


(Authority:  42  U.S.C.  10602(c)) 

*  *         ft         *         * 

m  4.  Section  3.263  is  amended  by  adding 
paragraph  (h)  immediately  following  the 
first  authority  citation  at  the  end  of 
paragraph  (g)  to  read  as  follows: 

§  3.263    Corpus  of  estate;  net  worth. 

(h)  Victims  of  Crime  Act.  There  shall 
be  excluded  from  the  corpus  of  estate  or 
net  worth  of  a  claimant  any  amounts 
received  as  compensation  under  the 
Victims  of  Crime  Act  of  1984  unless  the 
total  amount  of  assistance  received  from 
all  federally  funded  programs  is 
sufficient  to  fully  compensate  the 
claimant  for  losses  suffered  as  a  result 
of  the  crime. 


(Authority:  42  U.S.C.  10602(c)) 

***** 

■  5.  Section  3.272  is  amended  by  adding 
paragraph  (v)  immediately  following  the 
authority  citation  at  the  end  of  paragraph 
(u)  to  read  as  follows: 

§  3.272    Exclusions  from  income. 

***** 

(v)  Victims  of  Crime  Act.  Amounts 
received  as  compensation  under  the 
Victims  of  Crime  Act  of  1984  unless  the 
total  amount  of  assistance  received  from 
all  federally  funded  programs  is 
sufficient  to  fully  compensate  the 
claimant  for  losses  suffered  as  a  result 
of  the  crime. 

(Authority:  42  U.S.C.  10602(c)) 

■  6.  Section  3.275  is  amended  by  adding 
paragraph  (j)  immediately  following  the 
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authoritv  citation  at  the  end  of  paragraph 
(i)  to  read  as  follows: 

§  3.275    Criteria  for  evaluating  net  worth. 


(j)  Victims  of  Crime  Act.  There  shall 
be  excluded  from  the  corpus  of  estate  or 
net  worth  of  a  claimant  any  amounts 
received  as  compensation  under  the 
Victims  of  Crime  Act  of  1984  unless  the 
total  amount  of  assistance  received  from 
all  federally  funded  programs  is 
sufficient  to  fully  compensate  the 
claimant  for  losses  suffered  as  a  result 
of  the  crime. 

(Authority:  42  U.S.C.  10602(c)) 

[FR  Doc.  03-26880  Filed  10-23-03;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
RIN  2900-AL35 

Co-payments  for  Inpatient  Hospital 
Care  Provided  to  Veterans  Enrolled  in 
Priority  Category  7 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  VA's  medical  regulations 
include  a  mechanism  for  determining 
co-payments  for  inpatient  hospital  care 
provided  to  veterans  by  VA.  This 
document  revises  that  mechanism  for 
veterans  in  the  new  prioritv  categorv  7 
as  required  by  the  Department  of 
Veterans  Affairs  Programs  Enhancement 
Act  of  2001.  That  Act  reduced  the  co- 
payment  for  inpatient  hospital  care  for 
\'eterans  in  the  new  prioritv  categorv  7. 
DATES:  Effective  Date:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Howard.  Director,  Business 
Policv  Development,  Chief  Business 
Office  (161),  at  (202)  254-0320  (not  a 
toll  free  number).  This  individual  is  in 
the  Veterans  Health  Administration  of 
the  Department  of  Veterans  Affairs,  and 
is  located  at  810  Vermont  Avenue.  NVV.. 
Washington.  DC  20420 
SUPPLEMENTARY  INFORMATION:  By  law. 
certain  veterans  must  agree  to  pav  a  co- 
payment  for  their  inpatient  hospital  care 
and  outpatient  medical  services 
provided  by  VA.  Prior  to  October  1 . 
2002.  the  co-payment  for  inpatient 
hospital  care  was  SlO  for  every  day  the 
veteran  received  inpatient  hospital  care, 
and  the  lesser  of:  (A)  The  sum  of  the 
inpatient  Medicare  deductible  for  the 
first  90  days  of  care  and  one-half  of  the 
inpatient  Medicare  deductible  for  each 
subsequent  90  davs  of  care  (or  fraction 
thereof)  after  the  first  90  davs  of  such 


care  during  such  365-day  period,  or  (B) 
VA's  cost  of  providing  the  care.  See  38 
CFR  17.108(b). 

Section  202(b)  of  the  Department  of 
Veterans  Affairs  Programs  Enhancement 
Act  of  2001,  Public  Law  107-135. 
created  a  new  priority  categon,-  7  for 
enrollment  of  veterans  in  the  VA  health 
care  system.  Veterans  generallv  must  be 
enrolled  in  the  VA  health  care  system  to 
receive  VA  inpatient  hospital  care  or 
outpatient  medical  services.  Veterans  in 
the  new  categorv'  7  are  those  w'ho  agree 
to  pay  the  United  States  the  applicable 
co-pavment  determined  under  38  U,S.C. 
1710('f)  and  1710(g),  and  who  are 
eligible  for  treatment  as  a  low-income 
family  under  section  3(b)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437a(b))  for  the  area  in  which  such 
veterans  reside,  regardless  of  whether 
such  veterans  are  treated  as  single 
person  families  under  paragraph  (3)(A) 
of  section  3(b)  or  as  families  under 
paragraph  (3){B)  of  section  3(b). 

Section  202  of  Public  Law  107-135 
also  provided  that  veterans  enrolled  in 
the  new  priority  categor\  7  are  liable  to 
the  United  States  for  a  co-payment  for 
inpatient  hospital  care  of  20  percent  of 
what  they  would  otherw-ise  be  liable  for. 
In  this  document,  we  revise  the 
mechanism  for  determining  co- 
payments  for  inpatient  hospital  care 
provided  to  veterans  by  VA  as  required 
by  that  law.  We  do  this  by  adding  an 
exception  to  the  mechanism  that 
provides:  "The  co-payment  for  inpatient 
hospital  care  for  veterans  enrolled  in 
priority  category'  7  shall  be  20  percent 
of  the  amount  computed  under 
paragraph  (b)(2)." 

As  a  result,  the  inpatient  hospital  care 
co-pa\Tnent  for  veterans  enrolled  in  the 
new  priority  category  7  is  the  sum  of  S2 
for  every  day  the  veteran  receives 
inpatient  hospital  care  (20  percent  of 
SlO)  plus  the  lesser  of:  (A)  20  percent  of 
the  sum  nf  the  inpatient  Medicare 
deductible  (S168  for  the  2003  calendar 
year,  which  is  20  percent  of  S840}  for 
the  first  90  days  of  care  and  one-half  of 
the  inpatient  Medicare  deductible  for 
each  subsequent  90  days  of  care  (or 
fraction  thereof)  after  the  first  90  days  of 
such  care  during  such  365-day  period, 
or  (B)  20  percent  of  VA's  cost  of 
providing  the  rare. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S,C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate  or  by  the  private  sector,  of 
SI 00  million  or  more  in  any  given  year. 
This  rule  would  have  no  such  effect  on 


State,  local,  or  tribal  governments,  or  the 

private  sector 

Administrative  Procedure  Act 

This  final  rule  is  published  without 
regard  to  the  notice  and  commenLand 
delayed  effective  date  provisions  of  5 
U.S.C.  553.  since  it  merely  reflects 
statutor\-  changes,  making  those 
procedural  requirements  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
ujider  Executive  Order  12866. 

Regulatory-  Flexibilitv  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act,  U,S,C,  601-612.  this 
amendment  would  not  directly  affect 
any  small  entities:  only  individuals 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(bJ.  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  document  are  64.009 
and  64.010. 

List  of  Subjects  in  38  CFR  Part  17 

Adminislralive  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims.  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health. 
Grant  programs — veterans.  Health  care. 
Health  facilities.  Health  professions. 
Health  records,  Homeless.  Medical  and 
dental  schools,  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  homes,  Philippines. 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses.  Veterans. 

Approved:  August  7.  2003. 
.\nthon\  I   Principi. 
Secretar}'  of  Veterans  Affairs. 

m  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  17  is  amended  as  follows: 
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PART  17— MEDICAL 

■  1 .  The  authority  citation  for  part  1 7 
contiriues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  1721.  unless 
otherwise  noted. 

■  2.  Section  17.108  is  amended  by: 

■  A,  In  paragraph  (b)(1),  removing  "in 
paragraph  (b)(2)'   and  adding,  in  its 
place,  "in  paragraph  (b)(2)  or  (b)(3)". 

■  B.  Adding  a  new  paragraph  (b)(3). 
The  addition  reads  as  follows: 

§17.108    Copayments  for  inpatient  hospital 
care  and  outpatient  medical  care. 

***** 

(a)  *    *    * 

(3)  The  copayment  for  inpatient 
hospital  care  for  veterans  enrolled  in 
priority  category-  7  shall  be  20  percent 
of  the  amount  computed  under 
paragraph  (b)(2)  of  this  section. 
***** 

|FR  D(jf:.  03-26879  KUed  10-23-03;  8:45  am] 

BILUNG  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPani80 
[OPP-200a-0329;  FRL-7330-2] 

Tebufenozide;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  re-establishes 
time-limited  tolerances  for  residues  of 
the  insecticide  tebufenozide  in  or  on 
garden  beet  roots  0.3  parts  per  million 
(ppm)  and  garden  beet  tops  at  9.0  ppm 
for  an  additional  .3-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31 ,  2005.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
garden  beets.  Section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
vvill  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
bv  EPA  under  FIFR.'\  section  18. 
DATES:  This  regulation  is  effective 
October  24,  2003  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0329, 
must  be  received  on  or  before  December 
23.2003, 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  III.  of 
the  SUPPLEMENTARY  INFORMATION 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacey  Groce,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001 :  telephone  number: 
(703)  305-2505;  e-mail  address: 
Grace. Stacev@epa. gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  involved  in 
administration  of  environmental  quality 
programs  (e.g..  Departments  of 
Agriculture,  Environment),  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Federal  or  State  goverrunent  entity 
(NA1CS9241) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entitv,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  tiow  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0329.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
lntegrit>'  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  lefferson  Davis 
Hwry..  .Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://i\'W'W'. epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
wT^'w. access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80  UO. html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment     - 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://v\-ww. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  limiting  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ID 
number. 

U.  Background  and  Statutory'  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  January  10,  2001 
(66  FR  1875)  (FRL-6760-3).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  FFDCA.  21 
U,S,C.  346a,  as  amended  by  the  FQPA 
(Public  Law  104-170),  it  established 
time-limited  tolerances  for  the  residues 
of  tebufenozide  in  or  on  garden  beet 
roots  at  0.3  ppm  and  garden  beet  tops 
at  9.0  ppm,  vyith  an  expiration  date  of 
December  31,  2002.  EPA  established  the 
tolerances  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  FIFR.'\  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  re-establish 
the  use  of  tebufenozide  on  garden  beets 
for  this  year's  growing  season  to  control 
beet  armyworms  and  western  yellow 
armyworms  in  California.  After  having 
reviewed  the  submission.  EPA  concurs 
that  emergency  conditions  exist.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  tebufenozide  on  garden  beet 
roots  and  garden  beet  tops  for  control  of 
armyworms  in  California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  tebufenozide  in 
or  on  garden  beet  roots  and  garden  beet 
tops.  In  doing  so,  EPA  considered  the 
safety  standard  in  section  408(b)(2)  of 
the  FFDCA,  and  decided  that  the 
necessary  tolerances  under  section 
408(l)(6)'of  the  FFDCA  would  be 
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consistent  with  the  safety  standard  and 
with  FIFHA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
published  in  the  Federal  Register  of 
January  10,  2001  (66  FR  1875)  (FRL- 
6760-3).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  the  re-establishment  of  the 
time-limited  tolerances  will  continue  to 
meet  the  requirements  of  section 
408(1)(6)  of  the  FFDCA.  Therefore,  the 
time-limited  tolerances  are  re- 
established for  an  additional  3-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2005.  under 
section  408(1)(5)  of  the  FFDCA,  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  spescified  in  the  tolerances 
remaining  in  or  on  garden  beet  roots  and 
garden  beet  tops  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFR.'\  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerances.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicates  that  the  residues  are 
not  safe. 

Ill,  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objpctions  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new' section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA.  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  m  40  CFR  part 


1 78.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
bPP-2003-O329  m  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  23,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  vour  written  request  to:  Office  of 
the  HeaJing  Clerk  (1900C), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  N\V.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104.  Cr\'stal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Ffiday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  paynnent.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.iim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 


Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins,  Information  Resources 
and  .Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0329,  to":  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Fedwal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  fallowing: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uricontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif\' 
the  action  requested  (40  CFR  178.32),' 

IV.  Statuton'  and  Executive  Order 
Reviews 

This  final  rule  establishes  time- 
limited  tolerances  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulaton-  Planning  and  Review  [58  FR 
51735,  October  4,  1993).  Because  this 
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rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack,  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355',  Mav 
22.  2001 ).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PR-^),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Exec;utive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  section  408  of 
the  FFDCA.  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulator^' 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requues 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  diat  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 


directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  di.stribution  of 
power  and  responsibilities  e.stablished 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  mu.st 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  October  14.  2003. 

Peter  Caulkins. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

■  Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  ISO 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.482    [Amended] 

■  2.  In  §  180.482,  amend  paragraph  (b)  by 
revising  the  date  "12/31/02"  in 
association  with  the  time-limited 
tolerances  for  beet,  garden,  roots  and 
beet,  garden,  tops  to  read  "12/31/05." 
|FR  Doc.  03-26756  Filed  10-23-03:  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  257 

Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and 
Practices 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  190  to  259,  revised  as 
of  July  1,  2003,  on  page  376,  §257.5  is 
corrected  by  reinstating  the  definition  of 
Uppermost  aquifer  to  read  as  follows: 

§  257.5    Disposal  standards  for  owners/ 
operators  of  non-municipal  non-hazardous 
waste  disposal  units  that  receive 
Conditionally  Exempt  Small  Quantity 
Generator  (CESOG)  waste. 
***** 

(b)  *     *     * 


Uppermost  aquifer  means  the  geologic 
formation  nearest  the  natural  ground 
surface  that  is  an  aquifer,  as  well  as, 
lower  aquifers  that  are  hydraulically 
interconnected  with  this  aquifer  within 
the  facility's  property  boundary'. 
***** 

[FR  Doc.  0,3-55527  Filed  10-23-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

Emergency  Preparedness  and  Response 

Directorate.  Department  of  Homeland 

Security 

ACTION:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  Rood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executiv  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo.  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472.  f202]  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 


Directorate  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 


the  requirements  of  44  CFR  pari  K) 
Environmental  Consideration  \o 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatorv  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulator\'  Planning  and  Review. 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Ci\il  Justice 
Reform.  This  rule  meets  the  applicable 
bldiiuards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  b5 

Flood  insurance,  floodplains. 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

AuJiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§65.4     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
number 

Alabama:  Houston  (FEMA 
Docket  No   D-7539). 

City  of  Dothan 

Mar  14,2003.  Mar.  21. 
2003.  The  Dothan  Eagle 

The    Honorable    Chester    L     Sowell.    Ill, 
Mayor  of  the  City  of  Dothan.  P  O    Box 
2128,  Dothan,  Alabama  36302, 

June  20.  2003  

010104  E 

Florida  Duval  (FEMA 
Docket  No  D-7539). 

City  of  Jackson- 
ville. 

Mar.  3,  2003,  Mar.  10, 
2003,  The  Florida 
Times-Union. 

The  Honorable  John  A   Delaney.  Mayor  of 
the  City  of  Jacksonville.  City  Hall,   117 
West       Duval       Street.       Suite       400, 
Jacksonvile.  Flonda  32202 

June  9,  2003  

120077  E 

Flonda   Duval  (FEMA 
Docket  No   D-7539), 

City  of  Jackson- 
ville. 

Mar.  5.  2003,  Mar  12. 
2003.  The  Flonda 
Times-Union. 

The  Honorable  John  A.  Delaney    Mayor  of 
the  City  of  Jacksonville,  City  Hall.   117 
West  Duval  Street.  Suite  400,  Jackson- 
ville, Flonda  32202. 

Feb.  25,  2003 

120077  E 

I 
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State  and  county 


Dates  and  name  o«  news- 
Location  paper  where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
number 


Ronda  Manatee  (FEMA 
Docket  No.  D-7539) 


Flonda,  Orange  (FEMA 
Docket  No  D-7539) 


Flonda  Pinellas  (FEMA 
Docket  No.  D-7539) 

Georgia  Gwinnett  (FEMA 
Docket  No  D-7539) 


New  Jersey   Union  (FEMA 
Docket  No   D-7537) 


North  Carolina,  Durtiam 
(FEMA  Docket  No   D- 
7539) 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas 

Unincorporated 
Areas 


Township  of 
Berkeley 
Heights. 

Unincorporated 
Areas 


Feb  28,  2003.  Mar.  7, 
2003.  BraOenton  Herald. 


Mar   5,  2003,  Mar   12, 
2003  Orlando  Sentinel. 


Feb.  27.  2003,  Mar.  6. 

2003.  St  Petersburg 

Times. 
Mar  6.  2003,  Mar  13. 

2003,  Gwinnett  Daily 

Post.  , 


Feb.  2,  2003.  Feb.  10, 
2003.  The  Courier— 
News.  j 

Apr  4,  2003.  Apr   11, 
2003,  The  Herald-Sun. 


Mr   Emie  Padgett.  Manatee  County  Admin-     Feb.  20,  2003 
istrator     1112    Manatee    Avenue    West, 
PO     Box    1000.    Brandentown,    Florida 
34206  I 

M      Knshnamurthy,     P  E..     Ph  D.,    Orange  '  Feb.  25,  2003 
County  Stormwater.   Management  Man- 
ager   4200  South  John  Young  Parkway, 
Orlando,  Flonda  32839. 

Mr  Stephen  Spratt,  Pinellas  County  Admin-  \  Feb  19,  2003 
istrator.    318    Court    Street,    Clearwater, 
Flonda  33756 

Mr.     F     Wayne    Hill,     Chairman    of    the  ,  Feb.  21,  2003 
Gwinnett    County.    Board    of    Commis- 
sioners, Justice  and  Administration  Cen- 
ter,    75    Langley     Dnve,     Lawrenceville, 
Georgia  30045 

TTie  Honorable  David  A    Cohen,  Mayor  of     May  12,2003 
the    Township   of   Berkeley   Heights,    29 
Park    Avenue.    Berkeley    Heights,    New 
Jersey  07922. 

Mr.    Michael    M     Ruffin,    Durham    County     July  1 1 ,  2003 
Manager,    200    East    Mam    Street,    2nd 
Floor.  Durtiam,  North  Carolina  27701 . 


120153  C 


120179  E 


125139  E 


130322  E 


340459  E 


370085  G 


Dated:  October  15.  2003. 
(Catalog  of  Federal  Domestic  Assistance 
No.  83.100.  -Flood  Insurance.") 

Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc,  03-26827  Filed  10-23-03;  8:45  am] 

BILUNG  CO0£  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  FEMA-D-7545] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security. 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents, 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 


From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Director  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW.,  Washington, 
DC  20472.  (202)  646-2903. 

SUPPLEMENTARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 


The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualif\'  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
communiU'  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulator}'  Flexibilitv  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory-  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtectionAct  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
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regulator\-  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  5i735 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 

Reporting  and  recordkeeping 
requirements. 

■  Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 


.Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329,  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§65.4     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of  news 

State  ana  county 

Location 

paper  where  notice  was 
published 

Alabama:  Baldwin  

Unincorporated 

July  17,  2003;  July  24. 

A-eas 

2003;  The  Baldwin 
Times. 

Delaware;  New  Castle  

Unincorporatea 

July  24.  2003:  July  31, 

Areas. 

2003.  The  News  Jour- 
nal 

Floiida:  Volusia 

City  of  Daytona 

July  16,  2003;  July  23. 

Beach. 

2003;  Daytona  Beach 
News-Journal 

Flonda  Volusia 

City  of  Holly  Hill 

July  16.  2003.  July  23. 
2003;  Daytona  Beach 
News-Journal. 

FlonQa.  Volusia 

Unincorporatea 

July  16.  2003;  July  23. 

Areas 

2003;  Daytona  Beach 
News-Journal. 

Vermont.  Grana  Isle  

Town  of  Grand 

July  22,  2003;  T77e  Is- 

Isle. 

lander. 

Virginia   Prince  William 

Unincorporatea 

August  1 1 ,  2003.  August 

Areas 

1 8.  2003;  Potorr.ac 
News. 

Chief  executive  officer  of  commulty 


Effective  date  of 
modification 


Community 
number 


Mr.  John  Armstrong,  Chaimian  of  ttie 
Baldwin.  County  Commission.  312 
Courthouse  Square.  Suite  12.  Bay  Mi- 
nette,  Alabama  36507 

Mr.  Thomas  P  Gordon.  New  Castle 
County  Executive.  New  Castle  County 
Government  Center,  87  Reads  Way, 
New  Castle.  Delaware  19720 

The  Honorable  Baron  Asher,  Mayor  of  the 
City  of  Daytona  Beach,  P  O  Box  2451, 
Daytona  Beach.  Flonda  321 15 

The  Honorable  William  Arthur.  Mayor  of 
the  City  of  Holly  Hill  1065  Ridgewood 
Avenue,  Holly  Hill.  Flonda  32117. 

Ms.  Cynthia  A  Coto.  Volusia  County 
Manage'.  123  West  Indiana  Avenue. 
DeLand.  Flonda  32720-4612 

Mr,  Art  Goodrich.  Chairman  of  the  Town 
of  Grand  Isle  Boara  o'  Selectmen. 
Grand  Isle  Town  Hall  po  Box  49, 
Grand  Isle.  Vermont  05458 

Mr,  Craig  Gertiart.  Pnnce  William  County 
Executive.  1  County  Complex  Court, 
Pnnce  William.  Virginia  22192. 


July  9,  2003 


October  30,  2003 


July  8,  2003 


July  8,  2003 


July  8.  2003 


August  22,  2003 


November  1 7,  2003  . 


015000  K 

105085  G 

125099  G 

125112  G.H 

125155  H 

500223  B 

510119  D 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.")      .. 

Dated:  October  15.  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
(PR  Doc.  03-26826  Filed  10-23-03;  8:45  am] 

BILLING  CODE  67ia-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

Emergency  Preparedness  and  Response 

Directorate.  Department  of  Homeland 

Securitw 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 


flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualif\-  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo.  P.E..  Hazard 
Identification  Section.  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 


Agencv.  500  C  Street  SW.,  Washington. 
DC  20472.  (202)  646-2903 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate,  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 


I 
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The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

Sational  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulator,-  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibilitv  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f}  of 
Executive  Order  12866  of  September  30, 
1993.  Regulator\-  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1 .  The  authorit\'  citation  for  part  67 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  6/. 1 1  are  amended  as 
follows; 


Source  of  Flooding  and  Location 


WEST  VIRGINIA 


Jackson  County  (Unincor- 
porated Areas),  City  of 
Ravenswood,  City  of  Rip- 
ley (FEMA  Docket  No.  D- 
7562) 

Ohio  River: 
At  the  downstream  county 

boundary   

At  ttie  upstreann  county 

boundary  

Jackson  County  (Unincor- 
porated Area's).  City  of 
Ravenswood 

Mill  CreeK: 
At  confluence  with  Ohio 

River  

Approximately  1 .84  nfiiles  up- 
stream of  entrance  to 

Cedar  Lakes  

Jackson  County  (Unincor- 
porated Areas).  City  of  Rip- 
ley 

Sandy  Creek: 
At  confluence  with  Ohio 

River  

Approximately  2.530  feet  up- 
stream of  S  R.  13  

Jackson  County  (Unincor- 
porated Areas),  City  of 
Ravenswood 

Grasslick  Creek 
Approximately  2.200  feet 
downstream  of  Interstate 

77    

Approximately  0.85  mile  up- 
stream of  the  most  up- 
stream crossing  of  County 

Route  21  

Jackson  County 
(Unincorporated  Areas) 
Pocatalico  Creek: 
Approximately  1,210  feet 
downstream  of  Interstate 

77    

Approximately  640  feet  up- 
stream of  County  Route  21 

Jackson  County 
(Unincorporated  Areas) 

Jackson  County 
(Unincorporated  Areas) 

Maps  available  for  inspection 

at  the  Jackson  County  Court- 
house. Ripley.  West  Virginia. 


#Depth  in 
feet  at)ove 

ground. 

'Elevation 

in  feet 

(NGVD) 
•  Elevation 

In  feet 

(NAVD) 


City  of  Ripley 
Maps  available  for  inspection 

at  the  Ripley  City  Hall,  113 
South  Church  Street.  Ripley, 
West  Virginia. 


City  of  Ravenswood 
Maps  available  for  inspection 

at  the  City  of  Ravenswood 
City  Hall,  212  Walnut  Street, 
Ravenswood,  West  Virginia. 


•586 
•598 


•587 
•602 


•592 
•598 


•692 


•830 


•642 
•746 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "FlDod  Insurance.") 


Dated:  October  15.  2003. 

Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 

IFR  Doc.  03-26829  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergencv 

Management  Agency  (FEMA). 

Emergency  Preparedness  and  Response 

Directorate,  Department  of  Homeland 

Security. 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualifv*  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section.  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  S\V..  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
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and  Response  Directorate,  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  availahle  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below 
Elevations  at  selected  locations  in  each 
communitv  are  shown. 

National  Environmental  Policy  Act^ 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  C]FR  part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulator}-  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
e.xempt  from  the  requirements  of  the 
Regulaton*-  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtectionAct  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  m  the 
NFIP.  No  regulatory'  flexibility  analysis 
has  been  prepared. 

Regulator}  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993.  Rogulatorv  Planning  and  Review. 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

■  1 .  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  Flooding  and  Location 


TENNESSEE 


(COepth  In 
feet  above 

O'Ounc 
'Elevation 
in  feet 
(NGVD) 
•  Elevation 
in  feet 
(NAVD) 


Bristol  (City).  Sullivan  County 
(FEMA  Docket  No.  D-7564) 

Beaver  Creek 

Approximately  70  feet  aown- 
stream  of  State  Route  37  . 

Approximately  25  feet  down- 
stream of  Moore  Street  

Back  Creek: 

At  the  confluence  with  Bea- 
ver Creek  

Approximately  0.28  mile  up- 
stream of  Sperry  Poad    

Ceaar  Creek: 

At  the  confluence  with  Bea- 
ver Creek  

Approximately  0.24  mile 
downstream  of  Cedar 

Creek  Road  

Wtiitetop  Creek: 

At  the  confluence  with  Bea- 
ver Creek  

Approximately  1.15  miles  up- 
stream of  the  confluence 
with  Beaver  Creek  

Maps  available  for  Inspection 

at  the  Cit\'  of  Bristol  Depart- 
ment of  Development  Serv- 
ices, Easley  Annex  Building, 
104  8th  Street,  Bristol,  Ten- 
nessee. 


VIRGINIA 


Bristol  (City),  Independent 
City  (FEMA  Docket  No.  D- 
7564) 

Beaver  Creek: 

Approximately  0,05  mile  up- 
stream of  the  State  t>ound- 
ary   

Approximately  0.4  mile  up- 
stream of  Forsythe  Road  ,. 
Susong  Branch 

Just  upstream  of  the  first 
crossing  of  Bob  Morrison 
Boulevard  

Approximately  170  feet  up- 
stream of  Euclid  Avenue  ... 
Little  Creek: 

Just  downstream  of  State 
Street  

Approximately  0.76  mile  up- 
stream of  the  2nd  crossing 
of  Commonwealth  Avenue 
Mumpower  Creek: 

Approximately  0  107  mile  up- 
stream of  the  confluence 
with  Beaver  Creek  

Approximately  0.035  mile  up- 
stream of  East  Valley  Drive 


1,436 
1,674 

1,450 
1,450 

1,458 

1,458 

1  4.4.8 
1,448 


1.672 
1,813 

1,672 
1.683 

1.672 

1,722 

1,688 
1,733 


Source  of  Flooding  and  Location 


#Depth  in 
feet  above 

ground 

'Elevation 

In  feet 

(NGVD) 
•  Elevatk>n 

in  feet 

(NAVD) 


Maps  available  for  inspection 

ai  the  Bnstol  City  Engmee^  s 
Office,  41  Piedmont  Bnstol. 
Virginia 

WEST  VIRGINIA 

Reedy  (Town),  Roane  County 
(FEMA  Docket  No.  D-7564) 

Peea-y  Cree^- 

App'cximateiv  65C  feet 
downsfeam  of  State 
Route  14  

Approximately  170  feet 
downstream  of  the  con- 
fluence of  Left  Fork  Reedy 

Creek     

Left  Fork  Reedy  Creek: 

At  the  confluence  witti  Reedy 
Creek    

Approximately  1.600  feet  up- 
stream of  confluence  with 

Reedy  Creek  

Rigr,;  Fork  Reedy  Creek: 

At  confluence  with  Reedy 
Creek  

At  uDst'^ean-'  ccpcate  limits 

Maps  available  for  inspection 
at  the  Reedy  Town  Water  Of- 
fice, 1 18  Mam  Street,  Reedy, 
West  Virginia. 


•679 

•680 
•681 
*681 


•680 
•680 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  October  15,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 

[FR  Doc.  03-26828  Filed  10-23-03:  8:45  am) 

BILLING  CODE  e"i&-04  P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  204,  211,  212,  243. 
and  252 

[DFARS  Case  2003-D081] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Unique  Item 
Identification  and  Valuation 

AGENCY:  Department  01  Defense  (DoD). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  DoD  is  sponsoring  a  public 
meeting  to  discuss  the  interim  rule 
published  at  68  FR  58631  on  October 
10.  2003.  The  rule  amended  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  add  policy  on 
item  identification  and  valuation  that 
will  apply  to  solicitations  issued  on  or 
after  January  1,  2004.  The  drafters  of  the 
rule  will  be  at  the  meeting  to  discuss  the 
rule  and  to  hear  the  views  of  interested 
parties. 


60862 
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DATES:  The  meeting  will  be  held  on 
November  6,  2003.  from  9  a.m.  to  4 
p.m..  local  time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  University  of  Phoenix,  Northern 
Virginia  Campus,  11730  Plaza  America 
Drive,  Suite  2000,  Reston,  VA  20190. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Steven  Cohen,  Defense  Acquisition 
Regulations  Directorate,  at  (703)  602- 
0293.  or  Steven  cohen^osd. mil. 

Michele  P,  Peterson, 

Executivf'  Editor.  Defense  Acquisition 

Regulations  Council. 

|FR  Doc.  0.3-26909  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[I.D.I  01 603B] 

Fraser  River  Sockeye  and  Pinl(  Salmon 
Fisheries;  Inseason  Orders 

AGENCY:  .Ndtional  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

("ommerce, 

ACTION:  Inseason  orders. 

SUMMARY:  NMFS  publishes  the  Fraser 
River  salmon  inseason  orders  regulating  - 
salmon  fisheries  in  U.S.  waters.  The 
orders  were  issued  b\-  the  Fraser  River 
Panel  (Panel)  of  the  Pacific  Salmon 
Commission  (Commission)  and 
subsequently  approved  and  issued  by 
NMFS  during  tho  2003  sockeye  and 
pink  salmon  fisheries  within  the  U.S. 
Fraser  River  Panel  Area.  These  orders 
established  fishing  times,  areas,  and 
types  of  gear  for  U.S.  treaty  Indian  and 
all-citizen  fisheries  during  the  period 
the  Commission  exercised  jurisdiction 
over  these  fisheries.  Due  to  the 
frequency  with  which  inseason  orders 
are  issued,  publication  of  individual 
orders  is  impracticable.  The  2003  orders 
are  therefore  being  published  in  this 
document  to  avoid  fragmentation. 
DATES:  Each  of  the  following  inseason 
actions  was  effective  upon 
announcement  on  telephone  hotline 
numbers  as  specified  at  50  CFR 
300.97(b)(1);  those  dates  and  times  are 
listed  herein.  Comments  will  be 
accepted  through  November  10,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
D.  Robert  Lohn,  Regional  Administrator, 
Northwest  Region.  NMFS.  7600  Sand 
Point  Wav  N.E..  BIN  Cl5700-Bldg.  1. 
Seattle,  WA  98115-0070.  information 


relevant  to  this  document  is  available 
for  public  review  during  business  hours 
at  the  office  of  the  Regional 
Administrator,  Northwest  Region, 
NMFS, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cantillon.  (206)  526-4140. 
SUPPLEMENTARY  INFORMATION:  The  treaty 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Pacific  Salmon 
was  signed  at  Ottawa,  Canada,  on 
January  28,  1985.  and  subsequently  was 
given  effect  in  the  United  States  by  the 
Pacific  Salmon  Treaty  Act  (Act)  at  16 
U.S.C.  3631-3644. 

Under  authority  of  the  Act,  Federal 
regulations  at  50  CFR  Part  300  Subpart 
F  provide  a  framework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission's  Panel  for  U.S.  sockeye 
and  pink  salmon  fisheries  in  the  Fraser 
River  Panel  Area. 

The  regulations  close  the  U.S.  portion 
of  the  Fraser  River  Panel  Area  to  U.S. 
sockeye  and  pink  salmon  fishing  unless 
opened  by  Panel  regulation  or  by 
inseason  regulations  published  by 
NMF.S  that  give  effect  to  Panel  orders. 
During  the  fishing  season,  NMFS  may 
issue  regulations  that  establish  fishing 
times  and  areas  consistent  with  the 
Commission  agreements  and  inseason 
orders  of  the  Panel.  Such  orders  must  be 
consistent  with  domestic  legal 
obligations.  The  Regional 
Administrator,  Northwest  Region, 
NMFS.  issues  the  inseason  orders. 
Official  notification  of  these  inseason 
actions  of  NMFS  is  provided  by  two 
telephone  hotline  numbers  described  at 
50  CFR  300.97(b)(1).  Inseason  orders 
must  be  published  in  the  Federal 
Register  as  soon  as  practicable  after  they 
are  issued.  Due  to  the  frequency  with 
which  inseason  orders  are  issued, 
publication  of  individual  orders  is 
impractical.  Therefore,  the  2003  orders 
are  being  published  in  this  document  to 
avoid  fragmentation. 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  NMFS  during  the  2003 
fishing  season.  The  times  listed  are  local 
times,  and  the  areas  designated  are 
Puget  Sound  Management  and  Catch 
Reporting  Areas  as  defined  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22. 

Order  No.  2003-02:  Issued  1  p.m.,  July 
25.  2003. 

Treaty  Indian  Fisheries 

Areas  4B,  5,  and  6C:  Open  to  drift  gill 
nets  from  4  p.m.,  Friday,  July  25,  2003, 
to  12  p.m.  (noon),  Wednesday,  Julv  30, 
2003. 


Order  No.  2003-02:  Issued  2  p.m..  July 
29,  2003. 

Treaty  Indian  Fisheries 

Areas  48.  5,  and  6C:  Extended  to  drift 
gill  nets  from  12  p.m. 
(noon)Wednesday.  July  30  to  12  p.m. 
(noon),  Saturday,  August  2,  2003. 

Areas  6,  7,  and  7A:  Open  to  net 
fishing  from  11:00  a.m.,  Wednesday, 
July  30,  2003,  until  1 1  a.m.,  Thursday, 
July  31,  2003, 

All-Citizen  Fisheries 

Areas  7  and  7A  Gillnet:  Open  to 
fishing  from  12  p.m.  (noon)  until  11:59 
p.m  Thursday,  July  31,  2003. 

Areas  7  and  7A  Purse  Seine:  Open  to 
fishing  from  7  a.m.  until  7  p.m.,  Friday, 
August  1,  2003. 

Areas  7  and  7A  Reef  Net:  Open  to 
fishing  from  9:00  a.m.  until  9  p.m., 
Thursday,  July  31,  2003. 

Order  No.  2003-03:  Issued  2  p.m., 
August  1,  2003. 

Treaty  Indian  Fisheries 

Areas  4B.  5,  and  6C:  Extended  for 
drift  gill  nets  from  12  p.m.  (noon), 
Saturday,  August  2,  2003.  to  12  p.m. 
(noon),  Wednesday.  August  6.  2003.       » 

Areas  6,  7,  and  7A:  Open  to  net 
fishing  from  4  a,m,,  Monday.  August  4, 
2003  until  7:30  a.m..  Wednesday, 
August  6,  2003. 

All-Citizen  Fisheries 

Areas  7  and  7A  Gill  Net:  Open  from 
8  a.m.  until  1 1:59  p.m.  on  Wednesday, 
August  6  and  from  8  a.m.  until  11:59 
p.m.  on  Friday.  August  8,  2003. 

Areas  7  and  7 A  Purse  Seine:  Open 
from  5  a.m.  until  9  p.m.  on  Thursday, 
August  7.  and  from  5  a.m.  until  9  p.m. 
on  Friday.  August  8,  2003, 

Areas  7  and  7A  Reef  Net:  Open  from 
5:00  a.m.  until  9:00  p.m.  on  Saturday, 
August  2.  and  from  5  a.m.  until  9  p.m. 
on  Sunday,  August  3.  2003. 

Order  No.  2003-04:  Issued  4  p.m., 
August  4,  2003. 

Treaty  Indian  Fisheries 

Areas  4B,  5.  and  6C;:  Extended  for 
drift  gill  nets  from  12  p.m..  (noon), 
Wednesday,  August  6.  2003,  to  12  p.m, 
(noon).  Saturday.  August  9.  2003. 

Order  No.  2003-05;  Issued  3:30  p.m., 
August  5.  2003. 

All-Citizen  Fisheries 

Areas  7  and  7A  Reef  Net:  Open  from 
5  a.m.  until  9  p.m.  on  Thursday,  August 
7,  2003. 
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Order  No.  2003-06:  Issued  1  p.m.. 
August  8,  2003. 

Treaty  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Extended  for 
drift  gill  nets  from, 12  p.m  {noonl, 
Saturday.  August  9,  2003  until  12  p.m 
(noon),  Wednesday.  .August  13.  2003 

Areas  6.  7,  and  7A:  Open  to  net 
fishing  from  5  a.m..  Saturday.  August  9. 
2003  until  7:30  a.m..  Wednesday. 
August  13.  2003. 

All-Citizen  Fisheries 

Areas  7  and  7A  Reef  Net;  Open  from 
5  a.m.  until  9  p.m.  on  Tuesday,  August 
12. 2003. 

Order  No.  2003-07:  Issued  1  p.m., 
August  12.  2003. 

Treaty  Indian  Fisheries 

Areas  4B.  5,  and  6C:  Extended  for 
drift  gill  nets  from  12  p.m.  (noon). 
Wednesday.  August  13.  2003.  until  12 
p.m.  (noon),  Saturday,  August  16,  2003. 

Areas  6.  7,  and  7A:  Extended  for  net 
fishing  from  7:30  a.m..  Wednesday. 
August  13.  2003,  until  5  a.m..  Thursday, 
August  14.  2003.  Open  to  net  fishing 
from  5  a.m..  Friday.  Augu.st  15.  2003. 
until  5  a.m.,  Saturday,  August  16.  2003. 

All-Citizen  Fisheries 

Areas  7  and  7A  Gill  Net;  Open  from 

8  a.m.  until  11:59  p.m.  on  Thursday, 
August  14.  2003 

Areas  7  and  7A  Purse  Seine:  Open 
from  5  a.m.  until  9  p.m.  on  Thursday,, 
August  14.  2003. 

Areas  7  and  7A  Reef  Net:  Open  from 
5  a.m.  until  9  p.m  on  Wednesday, 
August  13.  2003,  and  from  5  a.m.  until 

9  p.m.  on  Thursday.  August  14.  2003. 

Order  No.  2003-08:  Issued  3  p.m., 
August  15,  2003. 

Treaty  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Extended  for 
drift  gill  nets  from  12  p.m.  (noon), 
Saturday.  August  16,  2003,  until  12  p.m. 
(noon).  Wednesday.  August  20.  2003. 

Areas  6,  7.  and  7A;  Open  to  net 
fishing  from  5  a.m..  Sunday.  August  17. 
2003.  until  7:30  a.m.,  Tuesday,  August 
19,2003. 

All-Citizen  Fisheries 

Gill  Net:  Area  7A  will  be  open  from 
8  a.m.  until  11:59  p.m.  on  Saturday. 
August  16.  2003.  Area  7  will  be  open 
from  6  p.m.  until  11:59  p.m.  on 
Saturday.  August  16.  2003.  Areas  7  and 
7A  will  be  open  from  8  a.m.  until  11:59 
p.m.  on  Tuesday.  August  19.  2003. 

Purse  Seine;  Area  7A  will  be  open 
from  5  a.m.  until  9  p.m.  on  Saturday, 
August  16,  2003.  Area  7  will  be  open 
from  10  a.m.  until  6  p.m.  on  Saturday, 


August  16,  2003,  Areas  7  and  7A  will 
be  open  from  8  a.m.  until  9  p.m.  on 
Tuesday.  August  19.  2003. 

Reef  Net:  ,\reas  7  and  7A  will  be  open 
from  5  a.m.  until  9  p.m.  on  Tuesday, 
August  19,  2003 

Order  No.  2003-09:  Issued  2  p.m.. 
August  22,  2003. 

All -Citizen  Fisheries 

Reef  Net:  Areas  7  and  7A  will  be  open 
from  5  a.m.  until  9  p.m.  on  Saturday, 
August  23.  from  5  a.m.  until  9  p.m.  on 
Sunday,  August  24.  from  5  a.m.  until  9 
p.m.  on  Monday.  August  25,  from  5  a.m. 
until  9  p.m.  on  Tuesday.  August  26,  and 
from  5  a.m.  until  9  p.m.  on  Wednesday. 
,-\ugust  27.  2003.  All  sockeye  salmon 
must  be  released. 

Order  No.  2003-10;  Issued  1  p.m.. 
.August  26.  2003. 

All-Citizen  Fisheries 

Reef  Net;  Areas  7  and  7A  will  be  open 
from  5  a.m.  until  9  p.m.  on  Thursday. 
August  28,  from  5  a.m.  until  9  p.m.  on 
Friday,  August  29.  and  from  5  a.m.  until 
9  p.m.  on  Saturday,  August  30,  2003. 
All  sockeye  salmon  must  be  released. 

Order  No.  2003-11:  Issued  12:30  p.m.. 
August  29.  2003. 

Treaty  Indian  Fisheries 

Areas  4B.  5.  and  6C:  Open  for  drift  gill 
nets  from  12  p.m.  (noon).  Tuesday, 
September  2,  2003,  until  12  p.m.  (noon), 
Friday,  September  5.  2003. 

Areas  6,  7,  and  7A:  Open  for  net 
fishing  in  that  portion  of  Areas  6.  7.  and 
7A  south  and  east  of  the  East  Point  Line 
from  5  a.m..  Thursday',  September  4, 
2003,  until  9  p.m.,  Friday,  September  5, 
2003.  The  East  Point  Line  is  a  line 
projected  from  the  low  water  range 
marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia,  Canada.  All  sockeye  salmon 
caught  in  purse  seines  must  be  released. 

All-Citizen  Fisheries 

Areas  7  and  7A  Purse  Seine:  Open  in 
Areas  7  and  7A  south  and  east  of  the 
East  Point  Line  from  5  a.m.  until  9  p.m. 
on  Tuesday.  September  2.  and  from  5 
a.m.  until  9  p.m.  on  Wednesday. 
September  3,  2003.  The  East  Point  Line 
is  a  line  projected  from  the  low  water 
range  marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia.  Canada.  All  sockeye  salmon 
must  be  released. 


.\reas  7  and  7 A  Reef  Net;  Open  m 
Areas  7  and  7A  south  and  east  of  the 
East  Point  Lire  from  5  a.m.  until  9  p.m 
on  Sunday.  .August  31.  from  5  a.m.  until 
9  p.m.  on  Monday,  September  1.  from 
5  a.m.  until  9  p.m.  on  Tuesday. 
September  2.  from  5  a.m.  until  9  p.m. 
on  Wednesday.  September  3.  from  5 
a.m.  until  9  p.m.  on  Thursday. 
September  4.  from  5  a.m.  until  9  p.m. 
on  Friday.  September  5.  and  from  5  a.m. 
until  9  p.m.  on  Saturday.  September  6. 
2003.  The  East  Point  Line  is  a  line 
projected  from  the  low  water  range 
marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia.  Canada.  All  sockeye  salmon 
must  be  released 

Order  No.  2003-12:  Issued  12:01  p.m.. 
September  5.  2003. 

Areas  4B,  5.  and  6C:  Relinquish 
regulatory  control  effective  Saturday. 
September  6.  2003. 

Treaty  Indian  Fisheries 

Areas  6.  7,  and  7A;  Open  for  net 
fishing  in  that  portion  of  Areas  6.  7.  and 
7A  south  and  east  of  the  East  Point  Line 
from  5  a.m..  Tuesday.  September  9. 
2003.  until  9  p.m..  Wednesday, 
September  10,  2003.  The  East  Point  Line 
is  a  line  projected  from  the  low  water 
range  marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia.  Canada.  All  sockeye  salmon 
caught  in  purse  seines  must  be  released. 

All-Citizen  Fisheries 

Areas  7  and  7A  Purse  Seine:  Open  in 
Areas  7  and  7A  south  and  east  of  the 
East  Point  Line  from  5  a.m.  until  9  p.m. 
on  Sunday.  September  7.  from  5  a.m. 
until  9  p.m.  on  Monday,  September  8, 
and  from  5:00  a.m.  until  9  p.m.  on 
Thursday.  September  11,  2003.  The  East 
Point  Line  is  a  line  projected  from  the 
low  water  range  marker  in  Boundary 
Bay  on  the  International  Boundary- 
through  the  east  tip  of  Point  Roberts  in 
the  State  of  Washington  to  the  East 
Point  Light  on  Saturna  Island  in  the 
Province  of  British  Columbia.  Canada. 
All  sockeye  salmon  must  be  released. 

Areas  7  and  7 A  Reef  Net:  Open  in 
Areas  7  and  ZA  south  and  east  of  the 
East  Point  Line  from  5  a.m.  until  9  p.m. 
on  Sunday,  September  7,  from  5  a.m. 
until  9  p.m.  on  Monday.  September  8. 
from  5  a.m.  until  9  p.m.  on  Tuesday, 
September  9.  from  5  a.m.  until  9  p.m. 
on  Wednesday.  September  10.  from  5 
a.m.  until  9  p.m.  on  Thursday, 
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September  11.  from  5  a.m.  until  9  p.m. 
on  Friday.  September  12.  and  from  5 
a.m.  until  9  p.m.  on  Saturday, 
September  13.  2003.  The  East  Point  Line 
is  a  line  projected  from  the  low  water 
range  marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia.  Canada.  All  sockeve  salmon 
must  be  released 

Order  No.  2003-13:  Issued  12:30  p.m., 
September  9,  2003. 

Treaty  Indian  Fisheries 

Areas  6,  7,  and  7 A:  Open  for  net 

fishing  in  that  portion  of  Areas  6,  7.  and 
7A  south  and  east  of  the  East  Point  Line 
from  5  a.m.,  Friday,  September  12,  2003, 
until  9  p.m..  Saturday,  September  13. 
2003.  The  East  Point  Line  is  a  line 
projected  from  the  low  water  range 
marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  tiie  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia.  Canada.  All  sockeve  salmon 
caught  in  purse  seines  must  be  released. 

Order  No.  2003-14:  Issued  12:30  p.m., 
September  12.  2003. 

Treaty  Indian  Fisheries 

Areas  6,  7.  and  7,^.:  Open  for  net 
fishing  in  that  portion  of  ,\reas  6.  7.  and 
7A  south  and  east  of  the  East  Point  Line 
from  5  a.m.,  Friday.  September  12  until 
1 1:59  p.m..,  Friday.  September  12.  2003. 
The  East  Point  Line  is  a  line  projected 
from  the  low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of  Point 
Roberts  in  the  .State  of  Washington  to 
the  East  Point  Light  on  Saturna  Island 
in  the  Provmce  of  British  Columbia, 
Canada.  All  sockeye  salmon  caught  in 
purse  seines  must  be  released. 

Areas  6,7,  and  7 A:  Open  for  net  - 
fishing  in  that  portion  of  Areas  6,  7.  and 
7A  south  and  east  of  the  Iwersen  Dock 
Line  from  12:01  a.m..  Saturdav, 
September  13  until  8:00  p.m.  Fridav, 
September  19.  2003.  The  Iwersen  Dock 
Line  is  a  line  projected  from  the  point 
where  the  Iwersen  Dock  was  once 
located  on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia,  Canada. 
All  sockeye  salmon  caught  in  purse 
seines  must  be  released. 

AU-Citizen  Fisheries 

Areas  7  and  7A  Purse  Seine:  Open  in 
Areas  7  and  7A  south  and  east  of  the 
Iwersen  Dock  Line  from  6  a.m.  until  8 
p.m.  on  Sunday,  September  14,  from  6 


a.m.  until  8  p.m.  on  Monday,  September 
15,  from  6  a.m.  until  8  p.m.  on  Tuesday, 
September  16.  from  6  a.m.  until  8  p.m. 
on  Wednesday,  September  17,  from  6 
a.m.  until  8  p.m.  on  Thursday, 
September  18,  and  from  6  a.m.  until  8 
p.m.  on  Friday.  September  19,  2003. 
The  Iwersen  Dock  Line  is  a  line 
projected  from  the  point  where  the 
Iwersen  Dock  was  once  located  on  Point 
Roberts  in  the  State  of  Washington  to 
the  Georgina  Point  Light  at  the  entrance 
to  Active  Pass  in  the  Province  of  British 
Columbia,  Canada.  All  sockeye  salmon 
must  be  released. 

Areas  7  and  7A  Reef  Net:  Open  in 
Areas  7  and  7A  south  and  east  of  the 
East  Point  Line  from  5  a.m.  until  9  p.m. 
on  Friday,  September  12,  2003.  The  East 
Point  Line  is  a  line  projected  from  the 
low  water  range  marker  in  Boundary 
Bay  on  the  International  Boundary 
through  the  east  tip  of  Point  Roberts  in 
the  State  of  Washington  to  the  East 
Point  Light  on  Saturna  Island  in  the 
Province  of  British  Columbia,  Canada. 
Atl  sockeye  salmon  must  be  released. 

Areas  7  and  7A  Reef  Net:  Open  in 
Areas  7  and  7A  south  and  east  of  the 
Iwersen  Dcjck  Line  from  5  a.m.  until  9 
p.m.  on  Saturday,  September  13,  2003 
and  from  6  a.m.  until  8  p.m.  on  Sunday, 
September  14,  from  6  a.m.  until  8  p.m. 
on  Monday,  September  15,  from  6  a.m. 
until  8  p.m.  on  Tuesday,  September  16, 
from  6  a.m.  until  8  p.m.  on  Wednesday, 
September  17,  from  6  a.m.  until  8  p.m. 
on  Thursday,  September  18,  and  from  6 
a.m.  until  8  p.m.  on  Friday,  September 
19,  2003.  The  Iwersen  Dock  Line  is  a 
line  projected  from  the  point  where  the 
Iwersen  Dock  was  once  located  on  Point 
Roberts  in  the  State  of  Washington  to 
the  Georgina  Point  Light  at  the  entrance 
to  Active  Pass  in  the  Province  of  British 
Columbia,  Canada.  All  sockeye  salmon 
must  be  released. 

Inseason  Order  2003-14  supersedes 
all  previous  inseason  orders 
implementing  2003  orders  of  the  Fraser 
River  Panel 

Order  No.  2003-15:  Issued  11  a.m., 
September  19.  2003. 

Areas  6,  6A.  and  7:  Relinquish 
regulatory  control  effective  12:01  a.m., 
Saturday,  September  20,  2003. 

Area  7A:  Relinquish  regulatory 
control  in  that  portion  of  Area  7A  south 
and  east  of  the  Iwersen  Dock  Line 
effective  12:01  a.m.,  Satiu-day, 
September  20,  2003.  The  Iwersen  Dock 
Line  is  a  line  projected  from  the  point 
where  the  Iwersen  Dock  was  once 
located  on  Point  Roberts  in  the  State  of 
Washington  to  the  Georgina  Point  Light 
at  the  entrance  to  Active  Pass  in  the 
Province  of  British  Columbia,  Canada. 


The  Assistant  Administrator  for 
Fisheries  NOAA  (AA).  finds  that  good 
cause  exists  for  the  inseason  orders  to  be 
issued  without  affording  the  public 
prior  notice  and  opportunity  for 
comment  under  5  II.S;C.  553(b){B)  as 
such  prior  notice  and  opportunity  for 
comments  is  impracticable  and  contrary 
to  the  public  interest.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS  has 
insufficient  time  to  allow  for  prior 
notice  and  opportunity  for  public 
comment  between  the  time  the  stock 
abundance  information  is  available  to 
determine  how  much  fishing  can  be 
allowed  and  the  time  the  fishery  must 
open  and  close  in  order  to  harvest  the 
appropriate  amount  of  fish  while  thev 
are  available. 

Moreover,  such  prior  notice  and 
opportunity  for  public  comment  is 
contrary  to  the  public  interest  because 
not  closing  the  fishery  upon  attainment 
of  the  quota  would  allow  the  quota  to 
be  exceeded  and  thus  compromise  the 
conservation  objectives  established 
preseason,  and  it  does  not  allow  fishers 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date,  required  under  5  U.S.C.  553(d)(3), 
of  the  inseason  orders.  A  delay  in  the 
effective  date  of  the  inseason  orders 
would  not  allow  fishers  appropriately 
controlled  access  to  the  available  fish  at 
that  time  they  are  available.  This  action 
is  authorized  by  50  CFR  300.97,  and  is 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.S.C.  3636(b). 
Dated:  October  21,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-26928  Filed  10-23-03;  8:45  am] 
BILLING  CODE  3510-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  i.D. 
100303B] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures;  Trip  Limit  Adjustments; 
Corrections 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustments  to  trip 

limits  and  rockfish  conservation  areas; 

corrections;  request  for  comments. 

SUMMARY:  N'MFS  announces  changes  to 
trip  limits  and  trawl  rockfish 
conservation  areas  (RCAs)  for  the  Pacific 
Coast  groundfish  fishery  Trip  limit 
adjustments  include  changes  to  the 
limited  entr\'  trawl  Dover  sole, 
thornyhead,  and  sablefish  (DTS)  limits 
cnastwide;  limits  for  limited  entry 
midwater  trawl  widow  rockfish 
c;nastwide  and  yellowtail  rockfish  nortli 
of  40' 10  N.  lat.:  and  the  limited  entr>- 
fixed  gear  and  open  access  sablefish 
limits  north  of  36    N.  lat.  This  inseason 
action  also  implements  coordinates  for 
the  previously  scheduled  western, 
seaward  boundar\'  line  for  the  trawl 
RCA  which  approximates  the  200-fm 
depth  contour  as  modified  to 
accommodate  petrale  sole  fishing 
grounds  during  November  and 
December.  For  the  trawl  "A"  platoon, 
trip  limit  adjustments  and  RCAs  will  be 
effective  November  1.  2003.  Inseason 
adjustments  to  trip  limits  and  RCAs  for 
the  trawl  "B"  platoon  will  be  effective 
November  16,  200.1.  These  actions, 
which  are  authorized  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  will  allow  fisheries  access 
to  more  abundant  groundfish  stocks 
while  protecting  overfished  and 
depleted  stocks.  This  action  also 
contains  a  correction  to  the  trip  limits 
for  the  limited  entry  midwater  trawl 
fisherv  for  widow  rockfish  and  whiting. 

DATES:  Changes  to  management 
measures  are  effective  0001  hours  (local 
time)  October  24,  2003,  until  the  2004 
annual  specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
Comments  on  this  rule  will  be  accepted 
through  November  24,  2003. 


ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn.  Administrator.  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE.  Seattle.  WA  981 15-0070:  or  Rod 
Mclnnis.  Acting  Administrator. 
Southwest  Region.  NMFS.  501  West 
Ocean  Blvd.  Suite  4200,  Long  Beach.  CA 
90802'-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
lamie  Goen  or  Carrie  Nordeen 
(Northwest  Region,  NMFS).  phone:  206- 
526-6140;  fax:  206-526-6736:  and  e- 
mail;  ianiie.goen@noaa.gov  or 
carrie.nordeen@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  .Access 

This  Federal  Register  document  is 
available  on  the  Cmernment  Printing 
Office's  website  at:  http:// 

i\'wv^'. access. gpo.gov/su docs/ ca/ docs/ 

aces/acesl40.htm}.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
website  at:  http://www.nv^T. noaa.gov/ 
Isustfsh/gdfshOI  .htm  and  at  the  Pacific 
Fisher}'  Management  Council's  website 
at:  http://www.pcouncil.org. 

Background 

The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  50 
CFR  part  660,  subpart  G,  regulate  fishing 
for  over  80  species  of  groundfish  off  the 
coasts  of  Washington.  Oregon,  and 
California.  Annual  groundfish 
specifications  and  management 
measiu"es  are  initially  developed  by  the 
Pacific  Fisher\-  Management  Council 
(Pacific  Council),  and  are  implemented 
bv  NMFS.  The  specifications  and 
management  measures  for  the  2003 
fishing  vear  (Januarv'  1  -  December  31. 
2003)  were  initially  published  in  the 
Federal  Register  as  an  emergency  rule 
for  January  1  -  Februan-  28.  2003  (68  FR 
908,  Ianuar\'  7.  2003)  and  as  a  proposed 
rule  for  March  1  -  December  31,  2003 
(68  FR  936,  January  7,  2003).  The 
emergency  rule  was  amended  at  68  FR 
4719,  January  30,  2003,  and  the  final 
rule  for  March  1  -  December  31,  2003 
was  published  in  the  Federal  Register 
on  March  7,  2003  (68  FR  11182).  The 
final  rule  has  been  subsequently 
amended  at  68  FR  18166  (April' 15, 
2003),  at  68  FR  23901  (Mav  6,  2003),  at 
68  FR  23924  (May  6.  2003).  at  68  FR 
32680  (June  2,  2003).  at  68  FR  35575 
(June  16,  2003),  at  68  FR  40187  (Julv  7, 
2003).  at  68  FR  42643  (July  18.  200.3). 
at  68  FR  43473  (Julv  23,  2003),  and  at 
b8  FR  52703  (September  5,  2003). 

The  following  changes  to  current 
groundfish  management  measures  were 
recommended  by  the  Pacific  C~ouncil,  in 
consultation  with  Pacific  Coast  Treaty 
Tribes  and  the  States  of  Washington, 


Oregon,  and  California,  at  its  September 
8-12.  2003.  meeting  in  Seattle.  WA. 
Pacific  Coast  groundfish  landings  will 
be  monitored  throughout  the  year,  and 
further  adjustments  will  be  made  as 
necessary'  to  allow  achievement  of  or 
avoid  exceeding  the  2003  optimum 
yields  (OYs)  and  allocations. 

Limited  Entry  Trawl  Limits  for  the  DTS 
(Dover  Sole,  Thornyhead,  Sablefish) 
Fisher\'  Coastwide 

In  an  effort  to  provide  for  fishing 
opportunity  along  the  coast  while 
keeping  groundfish  species  within  their 
respective  2003  OYs,  the  Pacific  Council 
recommended  trip  limit  adjustments  for 
the  DTS  fisher\'  for  the  November  and 
December  fishing  period.  Limited  entry 
landed  catch  data  through  August  15. 
2003,  in  the  Pacific  Fisheries 
Information  Network  (PacFIN)  database, 
indicate  that  shortspine  thornyhead 
catch  was  at  68  percent  of  the  annual 
target  (514  mt  landed  out  of  a  751  rat 
landed  catch  OY).  Based  on  the  reported 
landed  catch  through  August  2003  and 
anticipated  landed  catch  for  the 
remainder  of  2003  (Exhibit  C.2.b, 
Supplemental  NMFS  Report,  from  the 
September  2003  Pacific  Council 
meeting),  approximately  another  41 
percent  of  the  shortspine  thornyhead 
catch  (308  mt  projected  landings  out  of 
a  75.1 -mt  landed  catch  OY)  is  forecast 
to  be  taken  over  the  remainder  of  the 
year.  If  landed  catch  continues  as 
projected,  shortspine  thornyhead 
landings  could  be  at  822  mt  out  of  a 
751-mt  landed  catch  OY.  exceeding  the 
2003  OY  by  71  mt.  For  the  other  three 
species  in  the  DTS  complex,  Dover  sole, 
longspine  thornyhead  and  sablefish. 
reported  landed  catch  through  August 
2003  and  anticipated  landed  catch  for 
the  remainder  of  2003  (Exhibit  C.2.b. 
Supplemental  NMFS  Report,  from  the 
September  2003  Pacific  Council 
meeting)  are  under  the  OYs  set  for  those 
species  in  2003.  Thus,  shortspine 
thornyhead  is  the  constraining  species 
in  the  DTS  complex  at  this  time.  Since 
the  four  species  in  the  DTS  complex  are 
caught  together,  trip  limits  for  all  DTS 
complex  species  are  being  reduced 
during  November  and  December  to  slow 
the  catch  of  shortspine  thornyhead  in 
2003,  Trip  limits  north  of  40^0'  N,  lat. 
are  larger  for  vessels  using  large 
footrope  gear  than  for  vessels  using 
small  footrope  gear  because  large 
footrope  gear  is  only  permitted  offshore 
of  the  RCAs.  where  DTS  complex 
species  are  less  likely  to  co-occur  with 
overfished  groundfish  species. 

Therefore,  the  limited  entry  trawl 
Dover  sole  limit  north  of  40=10'  N.  lat. 
is  decreased  from  the  previously 
scheduled  limit  of  34,000  lb  (15.422  kg) 
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per  2  months  to  30.000  lb  (13,608  kg) 
per  2  months,  providing  that  only  large 
footrope  or  midwater  trawl  gear  is  used 
to  land  any  groundfish  species  during 
the  entire  limit  period.  The  limited 
entry  small  footrope  trawl  Dover  sole 
limit,  (i.e.,  if  small  footrope  gear  is  used 
at  any  time  in  any  area  (north  or  south, 
seaward  or  shoreward  of  the  RCA) 
during  the  entire  limit  period)  is 
decreased  from  the  previouslv 
scheduled  limit  of  12.500  lb  (5.670  kg) 
per  2  months  to  11.000  lb  (4.990  kg)  per 
2  months.  South  of  40°10'  N.  lat.,  the 
limited  entry  trawl  Dover  sole  limit  is 
decreased  from  the  previouslv 
scheduled  limit  of  34,000  lb  (15.422  kg) 
per  2  months  to  30,000  lb  (13,608  kg) 
per  2  months.  The  limited  entry  trawl 
shortspine  thornyhead  limit  north  of 
40=10'  N.  lat.  is  decreased  from  the 
previously  scheduled  limit  of  2,400  lb 
(1.089  kg)  per  2  months  to  900  lb  (408 
kg)  per  2  months,  providing  that  only 
large  footrope  or  midwater  trawl  gear  is 
used  to  land  any  groundfish  species 
during  the  entire  limit  period.  The 
limited  entry  small  footrope  trawl 
shortspine  thornyhead  limit,  (i.e.,  if 
small  footrope  gear  is  used  at  any  time 
in  any  area  (north  of  south,  seaward  or 
shoreward  of  the  RCA)  during  the  entire 
limit  period)  is  decreased  from  the 
previously  scheduled  limit  of  1,000  lb 
(454  kg)  per  2  months  to  300  lb  (136  kg) 
per  2  months.  South  of  40°10'  N.  lat.,  the 
limited  entry  trawl  shortspine 
thornyhead  limit  is  decreased  from  the 
previously  scheduled  limit  2.400  lb 
(1,089  kg)  per  2  months  to  900  lb  (408 
kg)  per  2  months. 

In  response  to  reduced  trip  limits  for 
shortspine  thornyhead  and  the  need  to 
maintain  the  catch  ratio  of  5  lb  (2.27  kg) 
longspine  thornyhead  to  1  lb  (0.45  kg) 
shortspine  thornyhead,  the  Pacific 
Council  also  recommended  an 
adjustment  in  longspine  thornyhead  trip 
limits.  Therefore,  the  limited  entry  trawl 
longspine  thornyhead  limit  north  of 
40°10'  N.  lat.  is  decreased  from  the 
previously  scheduled  limit  of  11,500  lb 
(5,216  kg)  per  2  months  to  4,500  lb 
(2,041  kg)  per  2  months,  providing  that 
only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  footrope  trawl 
longspine  thornyhead  limit,  (i.e.,  if 
small  footrope  gear  is  used  at  any  time 
in  any  area  (north  of  south,  seaward  or 
shoreward  of  the  RCA)  during  the  entire 
limit  period)  is  decreased  from  the 
previously  scheduled  5,000  lb  (2,268  kg) 
per  2  months  to  2,000  lb  (907  kg)  per  2 
months.  South  of  40°10'  N.  lat.,  the 
limited  entry  trawl  longspine 
thornyhead  limit  is  decreased  from  the 


previously  scheduled  limit  of  11,500  lb 
(5.216  kg)  per  2  months  to  4.500  lb 
(2.041  kg)  per  2  months.  The  limited 
entry  trawl  sablefish  limit  north  of 
40°10'  N.  lat.  is  decreased  from  the 
previously  scheduled  limit  of  9.000  lb 
(4.082  kg)  per  2  months  to  7,000  lb 
(3,175  kg)  per  2  months,  providing  that 
only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  footrope  trawl 
sablefish  limit,  (i.e.,  if  small  footrope 
gear  is  used  at  any  time  in  any  area 
(north  or  south,  seaward  or  shoreward 
of  the  RCA)  during  the  entire  limit 
period)  is  decreased  from  the  previously 
scheduled  limit  of  3,000  lb  (1,361  kg) 
per  2  months  to  2,300  lb  (1,043  kg)  per 
2  months.  South  of  40°10'  N.  lat.,  the 
limited  entry  trawl  sablefish  limit  is 
decreased  from  the  previously 
scheduled  limit  of  9,000  lb  (4,082  kg) 
per  2  months  to  7,000  lb  (3,175  kg)  per 
2  months. 

Limited  Entry  Midwater  Trawl  Widow 
Rock  fish  Coastwide  and  Yellowtail 
Rockfisb  North  of  40° Iff  N.  Lat. 

Retention  of  widow  rockfish 
coastwide  and  yellowtail  rockfish  north 
of  40°10'  N.  lat.'  in  the  limited  entry 
midwater  trawl  fisheries  is  being 
prohibited  during  November  and 
December  to  reduce  the  potential  for 
in'cidental  catch  of  canary  rockfish. 
Limited  entry  landed  catch  data  tlirough 
August  15,  2003.  in  PacFIN,  indicate 
that  the  catch  of  canary  rockfish  was  at 
29  percent  of  the  annual  target  (4  mt 
landed  out  of  a  14  mt  landed  catch  OY). 
However,  total  mortality  of  canary 
rockfish  in  all  commercial,  recreational, 
and  experimental  fisheries,  including 
the  trip  limit  adjustments  in  this 
inseason  action,  is  estimated  to  be  43.5 
mt  out  of  a  44-mt  total  catch  OY  by  the 
end  of  the  year.  Because  canary  rockfish 
co-occur  with  yellowtail  and  widow 
rockfish.  opportunities  for  directed 
midwater  widow  and  yellowtail 
rockfish  fisheries  are  being  eliminated 
to  keep  the  total  estimated  mortality  of 
canary  rockfish  within  its  total  catch  OY 
for  2003. 

Therefore,  limited  entry  midwater 
trawl  fisheries  for  widow  rockfish 
coastwide  are  being  reduced  during 
November  and  December  from  the 
previously  scheduled  12.000  lb  (5,443 
kg)  per  2  months  to  no  retention  (i.e., 
closed).  Limited  entry  midwater  trawl 
fisheries  for  yellowtail  rockfish  north  of 
40°10'  N.  lat.  are  being  reduced  during 
November  and  December  from  the 
previously  scheduled  18,000  lb  (8.165 
kg)  per  2  months  to  no  retention  (i.e., 
closed). 


Limited  Entry  Fixed  Gear  and  Open 
Access  Sablefish  Limits  North  of  36°  N. 
Lat. 

Landed  catch  in  the  daily  trip  limit 
(DTL)  fishery  for  sablefish  north  of  36° 
N.  lat.  IS  tracking  behind  schedule  (i.e., 
the  fishery  will  not  attain  the  OY  for 
2003  if  cumulative  limits  remain  as 
previously  scheduled).  Total  fleet 
landed  catch  data  through  September 
12.  2003.  in  PacFIN,  indicate  that  the 
non-trawl  DTL  sablefish  fishery 
combined  with  the  non-trawl  primarv 
sablefish  fishery  was  at  66  percent  of  the 
annual  target  (1,667  mt  landed  out  of  a 
2,518  mt  landed  catch  OY).  With  an 
estimated  851  mt  of  the  OY  available  for 
non-trawl  sablefish  fisheries  and  with 
the  primary  sablefish  fishery  ending  on 
October  31,  2003,  there  is  room  for 
additional  harvest  opportunity  in  the 
DTL  sablefish  fishery.  Thus,  because 
sablefish  catch  in  the  DTL  fishery  is 
tracking  behind  schedule  for  the  year 
and  because  the  impact  of  this  fishery 
on  shortspine  thornyhead  is  likely 
minimal,  the  DTL  sablefish  fisher\' 
north  of  36°  N.  lat.  will  be  increased 
during  November  and  December  from 
the  previously  scheduled  300  lb  (136  kg) 
per  day  or  one  landing  per  week  of  up 
to  800  lb  (363  kg),  not  to  exceed  3,200 
lb  (1,452  kg)  per  2  months  to  300  lb  (136 
kg)  per  day  or  one  landing  per  week  of 
up  to  900  lb  (408  kg),  not  to  exceed 
3,600  lb  (1,633  kg)  per  2  months. 

Limited  Entry  Fixed  Gear  and  Open 
Access  Minor  Deeper  Nearshore 
Rockfish  Limits  South  of4ff'lffN.  Lat. 

At  their  September  8-12,  2003 
meeting,  the  Pacific  Coimcil 
recommended  increasing  limited  entry 
fixed  gear  and  open  access  trip  limits  for 
minor  deeper  nearshore  rockfish  as  soon 
as  practicable  after  the  Pacific  Council 
meeting.  The  Pacific  Council 
recommended  the  increase  because 
commercial  landings  of  minor  deeper 
nearshore  rockfish  south  of  40°10'  N. 
lat.  were  lower  than  expected  in  2003. 
Minor  deeper  nearshore  rockfish  are 
managed  within  an  overall  harvest 
guideline  for  minor  nearshore  rockfish. 
The  minor  nearshore  rockfish  harvest 
guideline  is  shared  between  the 
commercial  and  recreational  sectors.  In 
addition,  the  minor  nearshore  rockfish 
harvest  guideline  is  included  as  a  subset 
of  the  minor  rockfish  OY.  There  are  two 
minor  rockfish  OYs,  one  for  the  area 
north  of  40°10'  N.  lat.  and  one  for  the 
area  south  of  40°10'  N.  lat. 

Subsequent  to  the  Pacific  Council 
meeting,  the  Pacific  Coimcil's 
Groundfish  Management  Team  (GMT) 
held  a  meeting  in  Seattle,  WA,  October 
14-16,  2003.  The  GMT  discussed 
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information  from  the  Recreational 
Fisheries  Information  Network  (RecFIN'i 
at  that  meeting,  which  showed  landings 
of  minor  nearshore  rockfish  in  the 
recreational  fishery  south  of  40' 10'  N. 
lat.  during  July  and  August,  the  first  two 
months  open  to  recreational  groundfish 
fishing,  have  exceeded  the  pro)ected 
recreational  landings  of  minor  nearshore 
rockfish  for  the  remainder  of  the  year. 
The  GMT  raised  concerns  over  the 
accuracy  of  RecFIN's  catch  estimates 
since  the  estimates  for  July  and  August 
were  substantially  higher  than  in  recent 
years.  The  GMT  has  requested  that  the 
RecFIN  program  review  its  estimates 
reported  for  the  2003  California 
recreatif.ina!  fishen,' 

While  landings  m  the  commercial 
sector  south  of  40  10'  N.  lat.  continue  to 
remain  lower  than  expected  in  2003 
(landed  catch  data  through  October  10, 
2003.  indicate  that  minor  deeper 
nearshore  rockfish  catch  was  at  44 
percent  of  the  annual  target  21  mt 
landed  out  of  a  48  mt  commercial  total 
catch  OY).  combined  recreational  and 
commercial  landings  are  still  estimated 
to  have  exceeded  the  minor  nearshore 
harvest  guideline,  even  if  RecFIN 
estimates  are  adjusted  downward.  The 
state  of  California  intends  to  close 
recreational  fishing  for  nearshore 
rockfish  at  the  beginning  of  November, 

In  light  of  this  new  information, 
NMFS  is  not  approving  the  Pacific 
Council's  September  recommendation 
to  increase  minor  deeper  nearshore 
rockfish  trip  limits  for  the  commercial 
sector  (limited  entrv'  fixed  gear  and  open 
access)  south  of  40°10'  N.  lat.  Because 
of  the  recent  receipt  of  this  information, 
NMFS  does  not  have  time  to  fully 
consider  the  information,  determine 
what  additional  actions  may  be 
appropriate,  and  incorporate  any 
additional  actions  into  this  Federal 
Register  Notice.  Attempting  to 
incorporate  additional  actions  into  this 
notice  would  delay  the  other  inseason 
adjustments  contained  in  this  action, 
which  need  to  be  implemented  as  soon 
as  possible.  However,  NMFS  will  review 
the  new  information,  and  determine 
what  additional  action,  if  any,  should  be 
taken.  Therefore,  the  limited  entry  fixed 
gear  and  open  access  minor  deeper 
nearshore  rockfish  limit  south  of  40"10' 
N.  lat.  remains  as  scheduled  for  the 
remainder  of  the  September  through 
October  cumulative  limit  period  at  300 
lb  (136  kg)  per  2  months.  During  the 
months  of  November  through  December, 
the  limited  entry  fixed  gear  and  open 
access  minor  deeper  nearshore  rockfish 
limit  south  of  40"10'  N.  lat.  also  remains 
as  previously  scheduled  at  200  lb  (91 
kg)  per  2  months,  unless  it  is  adjusted 
through  a  subsequent  action. 


Corrections 

The  limited  entrv'  midwater  trawl 
fishery  for  widow  rockfish  during  the 
primarv'  season  north  of  40'^10'  N.  lat.. 
Table  3  (North),  is  corrected  in  this 
inseason  action  to  allow  retention  of 
widow  rockfish  during  September 
through  October  up  to  the  limits 
previously  specified  in  the  table  for  May 
though  August.  This  allowance  for 
widow  rockfish  retention  during  the 
primarv'  whiting  season  was  intended  to 
be  for  May  through  October,  the  same 
time  frame  as  the  yellowtail  rockfish 
allowance  during  the  primary  whiting 
season.  This  inseason  action  corrects 
Table  3  (North)  for  the  limited  entry 
midwater  trawl  fishery  for  widow 
rockfish  north  of  40°lb'  N.  lat.  May 
through  October  to  read,  "During 
primarv'  whiting  season,  in  trips  of  at 
least  10,000  lb  of  whiting:  combined 
widow  and  yellowtail  limit  of  500  lb/ 
trip,  cumulative  widow  limit  of  1,500 
lb/  month." 

Similarly,  the  primary  season  for 
whiting  is  corrected  coastwide  (Table  3 
(North)  and  Table  3  (South))  to  reflect 
that  it  may  extend  from  May  through 
October,  the  same  time  frame  as  the 
yellowtail  rockfish  allowance  during  the 
primar\'  whiting  season.  The  primary 
whiting  season  begins  on  different  dates 
for  different  sectors  of  the  fishery,  but 
generally  extends  from  approximately 
April  through  quota  attainment. 
Currently  the  mothership  and  catcher/ 
processor  sectors  remain  open  with 
quota  available.  Therefore,  to  more 
accurately  reflect  the  open  season  for 
the  primary  whiting  season,  this 
inseason  action  corrects  Table  3  (North) 
and  Table  3  (South)  for  whiting  during 
May  through  October  to  read,  "Primary 
Season  (only  mid-water  trawl  permitted 
within  the  RCA)." 

NMFS  Actions 

For  the  reasons  stated  herein,  NMFS 
concurs  with  all  of  the  Pacific  Council's 
recommendations,  except  the 
recommendation  to  increase  minor 
deeper  nearshore  limits  south  of  40''10' 
N.  lat..  implemented  herein  and  hereby 
announces  the  following  changes  to  the 
2003  specifications  and  management 
measures  (68  FR  11182,  March  7,  2003, 
as  amended  at  68  FR  18166,  April  15, 
2003,  at  68  FR  23901,  May  6,  2003,  at 
68  FR  23925,  May  6,  2003',  at  68  FR 
32680,  June  2.  2003,  at  68  FR  35575, 
June  16,  2003),  at  68  FR  40187,  July  7, 
2003,  at  68  FR  42643,  July  18,  2003.  at 
68  FR  43473,  July  23,  2003,  and  at  68 
FR  52703,  September  5,  2003.  to  read  as 
follows: 

1.  In  section  IV,.  under  A.  General 
Definitions  and  Provisions,  paragraph 


(19){e},  section  (xviii)  is  added  to  read 
as  follows: 

***** 

(xviii)  The  200-fm  (366-m)  depth 
contour  used  between  the  U.S.  border 
with  Canada  and  the  U.S.  border  with 
Mexico  as  a  western  boundarv'  for  the 
trawl  RCA.  modified  to  allow  fishing  for 
petrale  in  the  winter  months  of  January, 
February,  November,  and  December,  is 
defined  by  straight  lines  cormecting  all 
of  the  following  points  in  the  order 
stated: 

(1)  48°14,75'  N,  lat,,  125°41.73'  W. 
long.: 

(2)  48=12,85'  N,  lat..  125°38.06'  W. 
long.; 

(3)  48°11.52'  N.  lat.  125''39.45'  W. 
long.; 

(4)  48nai4'  N.  lat,  125°42.81'  W. 
long.; 

(5)  48°08.96'  N.  lat..  125=42.08'  W. 
long.; 

(6)  48°08,33'  N.  lat.  125^44,91'  W. 
long.: 

(7)  48°07.19'  N.  lat,.  125°45.87'  VV. 
long.; 

(8)  48°05.66'  N.  lat,,  125°44.79'  W. 
long.; 

(9)  48^05.91' N,  lat,  125°42,16'W. 
long,; 

(10)  48^04.11' N.  lat,,  125°40,17'W. 
long.; 

(11)  48^04.07'  N,  lat,  125°36.96'  W. 
long,; 

(12)  48°03.05'  N,  lat.  125°36,38'  VV. 
long: 

(13)  48°01,98'  N.  lat.  125°37,41'  W, 
long.; 

(14)  48=01,46' N,  lat,  125°39.61'W. 

long,; 

(15)  47°57.00'  N.  lat..  125°37.00'  W. 
long.; 

(16)  47^55.50'  N,  lat.  125°28.50'  VV, 
long.: 

(17)  47°57.88'N.  lat,  125°25.61' W. 
long.: 

(18)  48''01,63'  N,  lat,.  125°23,75'  W. 
long,; 

(19)  48^02.21'  N.  lat,  125^22.43'  VV, 
long.: 

(20)  48"'03,60'  N,  lat.  125°21.84'  W. 
long.: 

(21)  48°03.98'N.  lat.,  125''20.65' W. 
long.; 

(22)  48°03.26'  N.  lat.,  125°19.76'  \V. 
long.: 

(23)  48''01.49'  N.  lat,  125°18.80'  VV, 
long,: 

(24)  48°01.03'  N.  lat.  125°20.12'  W. 
long,: 

(25)  48°00.04'N,  lat,  125°20.26' W. 
long,; 

(26)  47^58,10'  N.  lat,  125^18,91' W, 
long,: 

(27)47°58,17'N,  lat.,  125°17.50'W, 
long,; 

(28)  47=52,28'  N.  lat.,  125=16.06'  VV, 
long,; 
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(29)  47°51.92'  N.  iat.,  125°13.89'  W. 
long.; 

(30)  47°49.20'  N.  Iat.,  125°10.67'  W 
long.; 

(31)  47°48,69'  N.  Iat..  125=06.50'  W. 
long.; 

(32)  47°46.54'  N.  Iat.,  125°07.68'  W. 
long.; 

(33)  47°47.24'  N.  Iat..  125=05.38'  W. 
long.; 

(34)  47°45.95'  N.  Iat..  125°04.61'  W. 
long.; 

(35)  47°44.58'  N.  Iat..  125"07.12'  VV. 
long.; 

(36)  47°42.24'  N.  Iat..  125°05.15'  VV. 
long.; 

(37)  47°38.54'  N.  Iat.,  125=06.76'  VV. 
long.; 

(38)  47°34.86'  N.  Iat.,  125==04.67'  VV 
long.; 

(39)  47°30.75'  N.  Iat.,  124°57.52'  VV. 
long.; 

(40)  47=28.51'  N.  Iat.,  124=56.69'  W. 
long.; 

(41)  47=29.15'  N.  Iat.,  124=54.10'  VV. 
long.: 

(42)  47=28.43' N.  Iat.,  124=51,58' VV. 
long.; 

(43)  47=24.13' N.  Iat..  124=47.51' \V. 
long.; 

(44)  47=18.31'  N.  Iat..  124=46.17'  VV. 
long.; 

(45)  47=19.57' N.  iat.,  124=51.01' VV. 
long.; 

(46)  47=18.12'  N.  Iat..  124^53.66'  VV. 
long.; 

(47)  47=17.59' N.  Iat..  124=52.94' W. 
long.; 

(48)  47=17.71'  N.  Iat.,  124=51.63'  VV. 
long.; 

(49)  47=16.90' N.  Iat..  124=51.23' VV. 
long.; 

(50)  47=16.10' N.  Iat,.  124  =  53  67' VV. 
long,; 

(51)  47=14.24'  N.  Iat..  124  =  53,02'  VV 
long.; 

(52)  47=12. 16' N.  Iat.,  124=56.77' VV 
long.; 

(53)  47=13,35'  N.  Iat.,  124=58.70'  VV. 


long 


54)  47=09.53'  N.  Iat..  124=58,32'  VV, 


long 


55)  47^09.54' N.  Iat,.  124  =  59,50' VV. 


long.; 

(56)  47=05.87'  N,  Iat,,  124=59.29'  VV. 
long.; 

(57)  47=03.65'  N.  Iat.,  124=56,26'  VV, 
long.; 

(58)  47=00.91'  N.  Iat.,  124=59.73'  VV. 
long.; 

(59)  46=58.74'  .\,  Iat,.  124=59.40'  VV. 
long.; 

(60)  46=58.55'  N.  Iat.,  125=00,70'  VV, 
long.; 

(61)  46=55.57' N,  Iat..  125=01, bV  VV, 
long,; 

(62)  46=55,77'  N,  Iat.,  124=55.04'  VV. 
long.; 

(63)  46=53.16'  N.  iat.,  124=53,69'  VV 
long.; 


(64)  46^^52.39' N.  Iat,,  124°55.24'W. 
long.; 

(65)  46'=44.88'  N,  Iat,,  124°51.97' W. 
long.; 

(66)  46=33.28'  N.  Iat..  124=36.96'  W. 
long.; 

(67)  46^33,20'  N,  Iat,,  124=30,64'  W. 
long.; 

(68)  46°27,85'  N.  Iat,  124°31.95'  W. 


long. 


(69)  46''18,16'  N,  Iat,,  124=39.39'  W. 
long.; 

(70)  46°16,48'  N,  Iat,,  124=27,41'  W, 
long,; 

(71)46°16.73'N.  Iat.,  124=23.20' V\'. 
Ions.; 


{72)46°14.13'N.  Iat.,  124=26.26' W. 


long. 

(73)  46'12.81'  N.  Iat..  124°33,73'  W. 
long.: 

(74)  46''12.86'  N.  Iat.,  124=38.65'  W. 
long.; 

(75)  46=10.81'  N.  Iat..  124=39.54'  VV, 
long.; 

(76)46'»09.78'N.  Iat.,  124=41.27' W. 
long.; 

{77)  46'06.44'N.  Iat,  124=41.08' W. 
long.: 

(78)  46''03.79'N.  Iat,  124°47.94' W. 
long.; 

(79)  46^02.31'  N.  Iat.  124=48.59'  VV. 
long.; 

(80)  45=59.01'  N.  Iat.,  124=44,40'  W. 
long.; 

(81)  45°46.91'  N.  Iat..  124=43.57'  W. 
long.; 

(82)  45''44.05'N.  Iat,  124=45.85' W. 
long.; 

(83)  45''39.96'  N.  Iat.  124=40.10'  W. 
long.: 

(84)  45=38.27'  N.  Iat.  124=40.47'  W. 
long.: 

(85)  45''34.80'  N.  Iat,  124=32.25'  W. 
long.; 

(86)  45''13.00'  N.  Iat.,  124=21.98'  W. 
long.; 

(87)  45=09.59'  N.  Iat,  124=23.33'  W. 
long.; 

(88)  45=11.35'  N.  Iat..  124=38.37'  W. 
long.; 

(89)  45=00.22'  N.  Iat..  124=29.24'  ^N . 
long.; 

(90)  44=55.28' N.  Iat..  124=31. 70"W. 
long.; 

(91)  44=41.42'  N.  Iat..  124=49.13'  W. 
long.; 

(92)  44=21.46'  N.  Iat.,  124=49.29'  W. 
long.; 

(93)  44=12.43'  N.  Iat,  124=56.56'  W. 
long.; 

(94)  43=58.92' N.  Iat,  124=54.42' W. 
long,; 

(95)  43=50.76'  N.  Iat,  124=52.75'  W. 
long.; 

(96)  43=47.22'  N.  Iat,  124=45.70'  W. 
long.; 

(97)  43=43.11'  N.  Iat,  124=39.85'  VV. 
long.; 

(98)  43=20.19'  N.  Iat.  124=43.28'  W. 
long. 


(99)  43=13.29'  N.  Iat,  124=47.09'  W. 


long. 


(100)  43=13.17'  N.  Iat..  124=52. :'7'  W. 


long. 

(101)  43=05.65'  N.  Iat..  124=52.96'  W. 
long. 


(102)  43=00.03'  N.  Iat,  124=53.71'  W.     ■" 


lorn 


(103)  42=53.90'  N.  Iat..  124=54,49'  W. 


long 


(104)  42=49.50'  N.  Iat..  124=53.15'  VV. 
long.; 


long. 


(105)  42=47.50'  N.  Iat,  124=50.28'  W. 


(106)  42=46.21'  N.  Iat.,  124=44.55'  W. 


long. 

(107)  42=41.30'  N.  Iat.  124=44.38'  W. 
long.; 

(108)  42=38.83'  N.  Iat..  124=43.02'  W. 
long.; 

(109)  42=31.92'  N.  Iat.  124=46.17'  W. 
long.; 

(110)  42=32.11'  N.  Iat.  124=43,49'  VV. 


lorn 


(111)  42=31.03' N.  Iat.  124=43.75' VV. 


long. 

(112)  42=28.42'  N.  Iat..  124=49.08'  W. 
long.; 

(113)  42=20.36' N.  Iat..  124=42.43' W. 
long.: 

(114)  42=15.35' N.  Iat..  124  =  38.86' W. 


long. 


(115)  42=09.59' N.  Iat..  124=38,13' VV. 


long. 


long. 


(116)  42=04.56'  N.  Iat.  124=38.86'  VV. 


(117)  42=04.45' N.  Iat..  124=36.72' W. 


long. 


long. 


(118)  41=59.98'  N.  Iat.  124  =  36.70'  VV. 


(119)  41=47.85' N.  Iat.  124=30.41' VV. 


lone 


(120)  41=43.34' N.  Iat,  124=29.89' W. 


lont 


(121)  41=23.47'  N.  Iat,,  124=30.29'  VV. 


long. 


(122)  41=21,30'  N.  Iat..  124=29,36'  VV. 


lont 


(123)  41  =  13.53'  N.  Iat,  124=24,41'  VV. 
long.; 

(124)  41=06.72'  N.  Iat.,  124=23.3'  VV. 
long.; 

(125)  40=54.67'  N.  Iat.,  124=28.13'  VV. 
long.: 

(126)  40=49.02'  N.  Iat.  124=28.52'  VV, 
long.: 

(127)  40=40.45' N.  Iat.  124=32.74' VV 
long.; 

(128)  40=37.11' N.  Iat.  124=38.03' W. 
long,: 

(129)  40=34.22'  N.  Iat,  124=41.13'  VV. 


long. 


long. 


(130)  40=32.90'  N.  Iat.  124=41.83'  VV. 


(131)  40=31.30' N.  Iat.  124=40.97' VV. 


long 


(132)  40=29.63'  N.  Iat.  124=38.04'  VV. 
long.; 

(133)  40=24.99'  N.  Iat.  124=36.37'  VV. 
long.; 
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(134)40°22.23'N.  lat..  124^^L78'W. 
long.; 

(135)  40n6,95'N.  lat..  124'31.93' W. 
long.: 

(136)  40"17.59'  N.  lat.,  124^45.23   W. 
long.: 

(137)  40-13.25' N.  lat..  124-32.36' W. 
long.; 

(138)  40^10.16' N   lat..  124=24.57' W. 
long.; 

(139)  40°6.43'  N,  lat..  124-19.19'  \V. 
long.; 

(140)  40=7.07'  N.  lat..  124=17.75'  W. 
long.; 

(141)  40'5.53'  N.  lat..  124  18.02'  \V. 
long.; 

(142)  40°4.7T  N.  lat..  124^18.10'  \V. 
long.; 

(143)40'2,35'N,  lat,.  124°16.57' W. 
long.; 

(144)  40  1.53' N.  lat..  124  9,82' \V. 
long.; 

(145)  39°58.28'N.  lat  .  124  13.51' W. 
long.; 

(1461  39^56.60' N,  lat  ,  124=12,02' W. 
long.; 

(147)  39=55.20' N.  lat..  124°07.96' VV. 
long.: 

(148)  39°52.55'N.  lat.,  124  =  09  40'  VV. 
long.; 

(149)  39=42.68'  N.  lat..  124^02.52'  VV, 
long.; 

(150)  39-35.96'  N.  lat..  123  =  59.49'  \V. 
long.: 

(151)  39°34.62'  N.  lat.,  123°59.59'  W. 
long.: 

(152)  39°33.78'  N.  lat..  123°56.82'  \V 
long.; 

(153)  39°33.02'N.  lat..  123°57.07' W. 
long.; 

(154)  39  =  32.21' N.  lat.,  123=59.13' W. 
long.: 

(155)  39=7.85'  .\'    lat.,  123  =  59,07' W. 
long.: 

(156)  39=00.90' N.  lat.,  123°57.88' W. 
long.; 

(157)  38=59.95'  N,  lat,,  123°56.99'  W. 
long.: 

(158)  38=56.82'  N.  lat.,  123^57,74'  W, 
long.; 

(159)  38=56,40' N.  lat,.  123=59.41' VV, 
long.; 

(160)  38=50,23'  N.  lat.,  123'55.48   \V 
long,; 

(161)  38=46.77'  N.  lat.,  123=51.49'  W 
long,; 

(162)  38=45,28' N.  lat..  123=51,56' \V, 
long,: 

(163)  38=42.76'  N.  lat..  123=49.76'  VV. 
long.; 

(164)  38=41.54' N.  lat..  123  =  47.76' VV. 
long,; 

(165)  38=40,98'  N.  lat.,  123=48  07'  VV, 
long.; 

(166)  38=38.03'  N,  lat  .  123  45.78'  VV 
long.: 

(167)  38=37,20'  N,  lat.,  123-44. Ul'  VV. 
long,; 

(168)  38  =  33,44' N,  lat,.  123  =  41,75' VV 
long,; 


(169)  38=29,45'  N,  lat..  123=38  42'  VV 
long,; 

(170)  38°27.89'  N.  lat.,  123=38.38'  VV 
long.; 

(171)  38°23.68'  N.  lat.,  123=35.40  VV 
long,; 

(172)  38=19,63'  N,  lat,,  123=33,98'  VV 
long,; 

(173)  38=16,23' N,  lat.,  123=31.83' VV 
long.; 

(174)  38=14.79'  N.  lat.,  123=29,91   VV 
long.; 

(175)  38=14. 12'N.  lat,  123=26,29' W, 
long.: 

(176)  38  =  10,85'  N.  lat,,  123=25.7:   VV 
long,; 

(177)  38=13,15' N.  lat,.  123=28.18' VV 
long.; 

(178)  38=12.28' N.  lat.,  123=29.81' VV 
long,; 

(179)  38=10.19' N.  lat.,  123=29  04' VV 
long.; 

(180)  38=07.94'  N.  lat.,  123=28.45'  VV. 
long.; 

(181)  38=06.51' N.  lat..  123=30.89' VV. 
long.; 

(182)  38=04.21'  N.  lat.,  123=31.96'  VV 
long.; 

(183)  38=02.07'  N.  lat,,  123°31.3'  W, 
long.; 

(184)  38=00.00'  N.  lat.,  123=29,55'  W. 
long.; 

(185)  37=58,13'  N,  lat,,  123=27,21'  VV. 
long.: 

(186)  37=55,01' N,  lat,,  123=27.46' VV. 
long.; 

(187)  37°51.40'  N.  lat,  123=25.18'  VV. 
long.; 

(188)  37°43.97'  N.  lat.,  123°11,49'  VV 
long,: 

(189)  37=36,00' N,  lat,,  123=02.25' W. 
long.; 

(190)  37=13.65'  N.  lat,  122=54.18'  VV. 
long.: 

(191)  37=00.66' N.  lat,  122=37.84' W. 
long.; 

(192)  36=57,40' N,  lat,,  122=28,25' VV. 
long.; 

(193)  36=59.25' N.  lat.,  122=25.54' VV. 
long.: 

(194)  36=56.88' N.  lat,.  122=25,42' VV. 
long.; 

(195)  36=57.40'  N.  lat.,  122=22.62'  W, 
long,; 

(196)  36=55.43' N.  lat.,  122=22.43' W. 
long,; 

(197)  36=52.29' N.  lat.,  122=13.18' W, 
long.; 

(198)  36=47.12'  N,  lat,,  122=07.56'  VV, 
long,: 

(199)  36=47.10' N.  lat,  122=02.11' W. 
long.; 

(200)  36=43.76' N.  lat,  121°59.11' W. 
long.; 

(201)  36=38.85'  N.  lat,,  122=02,20'  \V, 
long.: 

(202)  36=23,41' N,  lat,,  122=00,11' VV, 
long.; 

(203)  36=19.68' N.  lat.,  122=06.93' VV 
long.; 


(204)  36=14.75' N.  lat.,  122=01  51' VV, 
long.; 

(205)  36=09,74'  N,  lat.  121=45.00'  VV. 
long. 

(206)  36=06.67' N.  lat..  121=41.06' W. 
long.: 

(207)  35=57.07' N,  lat.,  121=34.32' VV, 
long,; 

(208)  35=52,31'  N.  lat,,  121=32.45'  W. 
long,; 

(209)  35=51.21' N.  lat..  121=30.91' W. 
long,; 

(210)  35°46.32'  N.  lat,  121=30.30'  W. 
long.; 

(211)  35=33.74' N.  lat.,  121  =  20  10  VV. 
long.; 

(212)  35=31.37'  N.  lat.,  12n5.23'  VV, 
long,; 

(213)  35=23.32'  N.  lat,  121=1 1  44'  VV, 
long.; 

(214)  35=15.28' N.  lat,  121=04  4.-5  VV. 
long.; 

(215)  35=07,08' N,  lat,,  121=00.3' W, 
long.; 

(216)  34=57.46' N.  lat.,  120=58.23' VV. 
long.; 

(217)  34=44.25' N.  lat.,  120=58.29' W. 
long.; 

(218)  34=32.30' N.  lat,  120=50.22' W. 
long.; 

(219)  34=19.08'  N.  lat..  120=31.21'  W. 
long,; 

(220)  34=17,72'  N,  lat,  120=19.26'  VV. 
long.; 

(221)  34=22.45' N.  lat,  120=12.81' W. 
long,; 

(222)  34=21.36' N.  lat,,  119=54,88' W. 
long.; 

(223)  34=09,95'  N.  lat.,  119=46,18'  W. 
long,; 

(224)  34=09,08' N,  lat,,  119=57,53' VV. 
long.; 

(225)  34=07,53' N,  lat,  120=06.35' W, 
long,; 

(226)  34=10,54' N.  lat,,  120=19.07' W. 
long.; 

(227)  34=14.68'  N.  lat,,  120=29,48'  W. 
long.; 

(228)  34=09.51' N.  lat,  120=38.32' W. 
long.; 

(229)  34=03.06' N,  lat..  120=35.54' W. 
long,; 

(230)  33=56,39'  N,  lat,  120=28,47'  W. 
long.; 

(231)  33=50.25' N.  lat.,  120=09.43' W. 
long.: 

(232)  33=37.96' N.  lat,  120=00,08' W, 
long,; 

(233)  33=34,52'  N.  lat,  119=51.84'  W. 
long.; 

(234)  33=35.51' N.  lat.  119=48  4'V  VV, 
long.; 

(235)  33=42.76'  N.  lat.,  119=47,77'  VV, 
long.; 

(236)  33=53.62' N.  lat.,  119=53.28' W. 
long.; 

(237)  33=57.61'  N.  lat.,  119=31,26  VV. 
long,; 

(238)  33=56,34' N.  lat..  119=26.4' VV. 
long,; 
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(239)  33  57.79' N  lat  ,  lU)  ^hH-i'W, 
long.; 

,{240)33  3H  88' \  !at..  114  2n.(i()' \V. 
long.: 

(241)  34°02.65'\  1  i'  1  Ut  li  !  !  \V. 
long.; 

(242)  33^59.02' \.  iat..  119  U2.9y'VV. 
long.: 

i243)  33"57.6r  X,  lat,,  nRM2  n"' W 
long.: 

(244)  33-^50.76' N  la!  1 18^37.98' VV. 
long.; 


(245)  33=38.41' N.  lat.,  113°17.03' W. 
long.; 

(246)  33°37.14'N.  lat.,  118°18.39' W. 
long.; 

(247)  33°35.51'N.  lat.,  118°18.03' W. 
long.; 

(248)  33°30.68'  N.  lat.,  118°10.35'  W. 
long.; 

(249)  33^32.49'  N.  lat.,  117°51.85' W. 
long.; 

(250)  32^58.87'  N.  lat..  117°20.36'  \V 
long.;  and 


(251)  32^35.53' N,  lat..  11  7^29.fi7' \V. 
Ions. 


2,  On  pages  11218-1]  221.  m  section 
IV.,  under  B.  Limited  Entry  Fishery. 
Table  3  (North),  Table  3  (South).  Table 
4  (North),  and  Table  4  (South)  arc 
revised  to  read  as  follows: 
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Table  3  (North).   2003  Trip  Limits  and  Gear  Requirements    for  Limited  Entry 

Trawl  Gear  North  of  40°10'  N.  Latitude^ 

Other  Limits  and  Requirements  Apply  --  Read  Sections  IV  A  and  B   NVFS 
Actions  before  using  this  table 


•j  20C3 


JUL-AUG 

SEP-OCT 

NOV-DEC 

Rockfish  Conservation  Area'°  (RCA); 

North  of  40°10'  N   lat. 

7  5  f.T^  -  200  fm 

50  fm  -  200  fm 

50  'm  ■  200  fmi  (line  modified  to 

incorporate  petrale  sole  fishing 

grounds) 

Small  footrope  or  midwater  trawl  gear  is  required  shoreward  of  the  RCA;  all  trawl  gear  (large  footrope.  T.idwater  trawi, 

and  small  footrope  gear)  is  permitted  seaward  of  the  RCA. 

A  vessel  may  have  more  than  one  type  of  limited  entry  bottom  trawl  gear  on  board,  but  thp  most  restrictive  trip  limit 

associated  with  the  gear  on  board  applies  for  that  trip  and  will  count  toward  the  cumulative  trip  limit  for  that  gear    A 

vessel  may  not  have  limited  entry  bottom  trawl  gear  cr'  board  if  that  vessel  also  has  trawl  gear  on  ixsard  that  is 

permitted  for  use  within  a  RCA,  including  limited  entry  midwater  trawl  gear,  recardless  of  whether  the  vessel  is 

intending  to  fish  within  a  RCA  on  thai  fishing  trip    See  IV.A.(14)(iv)  for '  efails. 

1   Minor  slope  rockfish^ 

1.800  lb/  2  ,-      t^s 

2  Pacific  ocean  perch 

3,000  1b';      o.iths 

3  DTS  complex 

4           Sablefish 

9.000  lb/  2  months,  providing  that  only 

large  footrope  or  midwater  trawl  gear  ts 

used  to  land  any  groundfish  species 

during  the  entire  limit  period    If  small 

footrope  gear  is  used  at  any  time  m  any 

area  (North  or  South,  shoreward  or 

seaward  of  RCA)  during  the  entire  limit 

period,  then  the  sablefish  limit  is  3,000 

lb/2  months. 

7,000  lb,'  2  months,  providing 

that  only  large  footrope  c 
midwater  irawi  gear  is  used  tc 

land  any  ground'ish  species 
during  the  entire  hmit  period     1' 
small  footrope  gear  is  used  at 
any  time  m  any  area  (North  or 
South,  shoreward  or  seaward 
of  RCA)  during  'he  entire  limit 
period   then  the  sablefish  i!m,it 
IS  2  300  ib'2  m.onths 

5           Longspine  thornyhead 

1 1 ,500  lb/  2  months,  providing  that  only 

large  footrope  or  midwater  trawl  gear  is 

used  to  land  any  groundfish  species 

during  the  entire  limit  period.   It  small 

footrope  gear  is  used  at  any  time  in  any 

area  (North  or  South,  shoreward  or 

seaward  of  RCA)  during  the  entire  limit 

period,  then  the  longspine  thornyhead 

limit  IS  5,000  lb'  2  months 

4,500  lb/  2  months,  providing 

that  only  large  footrope  or 
midwater  fawl  gear  is  used  tc 
land  any  groundfish  species 
during  the  entire  limit  period     If 
small  footrope  gear  is  used  at 
any  time  in  any  area  (North  or 
South,  shoreward  or  seaward 
of  RCA)  during  the  entire  limit 

period,  then  the  longspine 

thornyhead  limit  is  2,000   lb   2 

months 

6           Shortspine  thornyhead 

2,400  lb/  2  months,  providing  that  only 

large  footrope  or  midwater  trawl  gear  is 
used  to  land  any  groundfish  species 
during  the  entire  hmit  period     If  small 

footrope  gear  s  used  at  any  time  in  any 
area  (North  or  South,  shoreward  or 

seaward  of  RCA)  during  the  entire  limit 
period,  then  the  shortspoine 

thomyheads  hrvit  'S  1  000  Ibv  months 

900  lb,'2  months,  providing  that 

only  large  footrope  or  midwater 

trawl  gear  is  used  to  land  any 

groundfish  species  during  the 

entire  limit  period     If  small 

foctroDB  gear  :s  used  at  any 

time  in  any  area  (North  or 

South,  shoreward  or  seaward 

of  RCA)  during  the  entire  limit 

period    then  the  shortspoine 

thorn, neads  iimit  is  300  Ib'2 

montns 
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Table  3  (North).   Conbnued 


7         Dover  sole 


1- 


34,000  lb/  2  months,  providing  that  only 

large  footrope  or  midwater  trawl  gear  is 

used  to  land  any  groundfish  species 

dunng  the  entire  limit  penod.   If  small 

footrope  gear  is  used  at  any  time  in  any 

area  (North  or  South,  shoreward  or 
seaward  of  RCA)  during  the  entire  limit 
penod,  then  the  Dover  sole  limit  is 
I  12,500  lb/ 2  months. 


30,000  lb/  2  months,  providing 

that  only  large  footrope  or 

midwater  trawl  gear  is  used  to 

land  any  groundfish  species 

during  the  entire  limit  period    If 

small  footrope  gear  is  used  at 

any  time  in  any  area  (North  or 

South,  shoreward  or  seaward 

of  RCA)  during  the  entire  limit 

period,  then  the  Dover  sole 

limit  is  1 1 ,000  lb/ 2  months 


8  Flatfish 


9  All  other  flatfish' 


10  Petrale  sole 


11  Rex  sole 


12 


Arrowtooth  flounder 


/\JI  other  flatfish  plus  petrale  &  rex  sole: 

"00,000  lb.  2  months,  no  more  than 

30.000  lb'  2  months  of  which  may  be 

petrale  sole  providing  that  only  large 

footrope  or  midwater  trawl  gear  is  used 
to  land  any  groundfish  species  during 

the  entire  limit  period.   If  small  footrope 
gear  is  used  at  any  time  m  any  area 

(North  or  South,  inshore  or  offshore  of 

RCA)  dunng  the  entire  limit  period,  then 

20.000  lb/  2  months,  no  more  than 

10,000  lb/  2  months  of  which  may  be 

petrale  sole. 


100,000  lb/ 2  months 


Not  limited 


Included  in  all  other  flatfish 


20p,000  lb/  2  months  providing  that  only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish  species  during  the  entire  limit  period. 

If  small  footrope  gear  is  used  at  any  time  in  any  area  (North  or  South, 
inshore  or  offshore  of  RCA)  dunng  the  entire  limit  period,  then  5.000  lb/2 
I  months. 


/3  Whiting^ 


14  Other  Fish" 


Primary  Season  (only  mid-water  trawl 
permitted  in  the  RCA) 


10,000  lb/ tnp 


Not  limited 


^^  Use  of  small  footrope  bottom  trawl    or  mid-water  trawl  is  required  for  landing  all  of  the  following 
species: 


16 


Minor  shelf  rockfish  and  widow 
rockfish^ 


17  Widow  rockfish 


18 


mid-water  trawl  -  permitted  within 
the  RCA 


19  Canary  rockfish 


1,000  lb/  month,  no  more  than  200  lb/ 
.month  of  which  may  be  yelloweye 
•  I  rockfish 


300  lb/  month 


During  primary  whiting  season,  in  trips 

of  at  least  10.000  lb  of  whiting: 

combined  widow  and  yellowtail  limit  of 

500  lb'  trip,  cumulative  widow  limit  of 

1 .500  lb/  month 


300  lb/  month 


CLOSED' 


5/ 


1 00  lb/  month 
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20  Yellowtail 

mid-water  trawl  -  permitted  within 
the  RCA 

During  pHman/  whiting  season,  in  tnps 

of  at  least  10.000  lb  of  whiting: 

combined  wictow  and  yellowtail  limit  of 

500  lb/  tnp,  cumu'ative  yeltowtail  limit  of 

2,000  lb'  month 

closed'' 

22          small  footrope  trawf 

In  landings  witfx5ut  flatfish.  1 .000  lb/  month.  As  fiatfish  tyca'.c^  per  'jr.- 

limit  IS  the  sum  of  33%  (by  weight)  of  all  flatfish  except  a^roAiDoth 

flounder,  plus  10%  (by  weight)  of  arrowtooth  fbunder    Total  yellovvlail 

landings  not  to  exceed  10.000  IbJ  2  months,  no  more  than  1  000  ID  of 

which  may  be  landed  without  flatfish 

23  Minor  nearshore  rockfish 

300  lb/  month 

24  Lingcod*^ 

1 .000  lb/  2  months 

800  lb/  2  months 

1/  Gear  requirements  and  prohibitions  are  explained  above    See  IV  A  (14) 

2/  "North"  means  40°10'  N.  lat.  to  the  US  -Canada  border    40°10'  N  lat.  ic  about  20  nm  south  of  Cape  Mendoonc  C-^ 

3/  Bocaccio  and  chilipepper  are  included  m  the  tnp  limits  for  minor  shelf  rockfish  ana  spiitnose  rockfsh  is  included  i^ 

the  trip  limits  for  minor  slope  rockfish 

4/  "Other"  flatfish  means  all  flatfish  at  50  CFR  560.302  except  those  m  this  Table  3  with  species  specific  managemenl 

measures,  including  trip  limits. 

5/  The  whiting  "per  trip"  limit  in  the  Eureka  area  shoreward  of  "^00  fm  is  10.000  lb/  tnp  throuchcut  the  /e^/    CutS'le 

Eureka  area,  the  20,000  lb/  tnp  limit  applies.  See  IV.  B.(3) 

6/  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  des»gnated  species  m  the  time  or  area 

indicated.  See  IV.  A. (7). 

7/  Small  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm  i  i"  d!ame'e' 

8/  The  minimum  size  limit  for  lingcod  is  24  mches  (61  cm)  total  length. 

9/  Other  fish  are  defined  at  50  CFR  660,302,  as  those  groundfish  species  or  speaes  groups  for  wn.ch  there  is  no  trip 

limit,  size  limit,  quota,  or  harvest  guideline 

10/  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  ctosed  area  generally  descnbed  by  depth 

contours  but  specifically  defined  by  lal'long  coordinates  set  out  at  IV  A,(19)(e).  that  m.ay  vary  seasona'iy 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram 
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Table  3  (South).  2003  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear 
South  of  40°10'  N.  Latitude^' 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions 
before  using  this  table 


10/2003 


JUL-AUG 


SEP-OCT 


NOV-DEC 


Rockfish  Conservation  Area""  (RCA): 

40°10'-38°N.  lat. 


38''  -  34°27'  N.  lat. 


Soutti  of  34°27' N  lat 


50  fm  ^  200  fm 


60  fm -  200  fm 


100fm-200fm 

along  the  mainland 

coast,  shoreline  - 

200  fm  around 

islands 


60  fm  -  200  fm 


60  fm  -  200  fm 


100fm-200fm 

along  the 

mainland  coast; 

shoreline  -  200  fm 

around  islands 


60  fm  -  200  fm  (line  modified 

to  incorporate  petrale  sole 

fishing  grounds) 


60  fm  -  200  fm  (line  modified  to 

incorporate  petrale  sole  fishing 

grounds) 


1  GO  fm- 200  fm  along  the 
mainland  coast;  shoreline  -  200 

fm  around  islands  (line 

modified  to  incorporate  petrale 

sole  fishing  grounds) 


Small  footrope  or  midwater  trawl  gear  is  required  shoreward  of  the  RCA,  all  trawl  gear  (large  footrope.  midwater  trawl 

and  small  footrope  gear)  is  permitted  seaward  of  the  RCA. 


A  vessel  may  have  more  than  one  type  of  limited  entry  tx)ttom  trawi  gear  on  board,  but  the  most  restrictive  trip  limit 
associated  with  the  gear  on  board  applies  for  that  trip  and  will  count  toward  the  cumulative  trip  limit  for  that  gear    A 


permitted  for  use  within  a  RCA,  including  limited  entry  midwater  trawl  gear,  regardless  of  whether  the  vessel  is 
intending  to  fish  within  a  RCA  on  that  fishing  trip    See  IV.A.(14)(iv)  for  details. 

1  Minor  slope  rockfish'^ 

1 

2          40°10'-38°N.lat. 



1,800  lb/ 2  months                                           | 

3           South  of  38°  N.  lat. 

1                                      30.000  lb/  2  months 

4  Splitnose 

5          40°10'-38°N.  lat. 

1                                        1,800  lb/ 2  months 

6           South  of  38"  N.  lat 

30.000  lb/  2  months 

7  DTS  complex 

1 

8          Sablefish 

9.000  lb/  2  months 

7,000  lb/  2  months 

9          Longspine  thomyhead 

11,500  lb/ 2  months 

4,500  lb/  2  months 

10          Shortspine  thomyhead 

2,400  lb/  2  months 

900  lb/  2  months 

1 1          Dover  sole 

34.000  lb/  2  months 

30,000  lb/  2  months 

12  Flatfish 

All 
1 

1 

13          All  other  flatfish^ 

other TlatfTsb  plus  petrale  &  rex  sole: 
^0,000  lb/  2  months,  no  more  than 

70,000  lb/  2  months 

14          Petrale  sole 

20,000  ib/  2  months  of  which  may  be 
petrale  sole 

No  limit 

15          Rex  sole 

1                                Included  in  all  other  flatfish                                       | 

16          AnDwtooth  flounder 

1.000  lb/ 2  months 

No  limit 

17  Whiting*' 

Primary  Season  (only  mid-water  trawl 

permitted  within  the  RCA) 

10,000  lb/ trip 

18  Other  Fish" 

Not  limited 
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.Q  Use  of  small  footrop>e  bottom  trawl   or  mid-water  trawl  is  required  for  landing  all  of  the  following 
species: 

Minor  shelf  rockfish,  widow,  and 

on 

chilipepper  rockfish^ 

300  lb;  month 

21  Widow  rockfish 

mid-water  trawl  -  permitted  within 
the  RCA 

CLOSED* 

23  Canary  rockfish 

300  lb/  month                                      1 00  lb/  month 

24  Bocaccio 

CLOSED" 

25  Cowcod 

closed'' 

26  Minor  nearshore  rockfish 

300  lb'  month 

27  Lingcod*' 

1 ,000  lb,'  2  months                                 800  lb,'  2  months 

1/ Gear  requirements  and  prohibibons  are  explained  above    See  iV  A  (14) 

2/  "South"  means  40^10'  N.  lat.  to  the  U.S. -Mexico  border    40'10'  N.  let.  is  atou*  20  nm  sou**^  c'  Cape  Mendocmc  C^ 

3,'  YeUowtail  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  i^C'Uded  m  the  tnp  ii'^rts  for  —.nor  siopf^ 

rockfish. 

4/  "Other"  flatfish  means  all  flatfish  at  50  CFR  660  302  except  those  m  thiS  Tabie  3  with  spec;es  slx-c;'*;:  "^ana'jer-:ent 

measures,  including  tnp  limits. 

5.'  The  whiting  "per  tnp"  limit  in  the  Eurel^a  area  shoreward  of  100  fm  is  10,000  lb  tno  throjohcut  the  year    Outside 

Eureka  area,  the  20,000  lb/  tnp  limit  applies.  See  IV  B.i3) 

6/  Closed  means  that  it  is  prohibited  to  tai^.e  and  retain  possess  or  iand  the  designatea  species  in  the  time  or  area 

indicated.  See  IV.  A. (7). 

7/  Small  footrope  trawl  means  a  bottom  tra'^i  net  Aitn  a  'oot.a-pe  no  la-ger  ma.n  8  i.nches  (20  cm)  in  diameter. 

8/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm  i  totai  length 

9/  Other  fish  are  defined  at  50  CFfR  660.302  as  those  groundf-sh  species  '■■r  soecios  groLip^  'or  whi.':h  \h^ra  is  no  trip 

limit,  size  limit,  quota,  or  harvest  guideline. 

10./  The  "Rock-fish  Conservation  Area"  is  a  gear  and.or  sector  spec'ic  closed  area  genehai'y  described  t\v  aeptn 

contours  but  specifically  defined  by  lat. 'long,  coordinates  set  out  at  IV  A  i  I'^Miei.  that  ma,  va^  seasonally. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


60876  Federal  Register/ Vol.  68,  xNo.  206 /Friday,  October  24,  2003 /Rules  and  Regulations 


Table  4  (North).  2003  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of 
40°10'N.  Latitude^'  ( 

other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B. 

NMFS  Actions  before  using  this  table  10/2003 


JUL-AUG 

SEP-OCT 

NOV-DEC 

Rockfisti  Conservation  Area"  (RCA): 
Northof46°16'N.  lat. 

shoreline  - 1 00  fm 

46°16'N.  lat. -40°10'N.lat. 

27fm-100fm                                         | 

1  Minor  slope  rockfish^ 

No  more  than  25%  of  the  weight  of 
sablefish  landed/  trip 

1 ,800  lb/  2  months 

2  Pacific  ocean  perch 

1 ,800  lb/  2  months                                    | 

3  Sablefish 

300  lb/  day^  or  1  landing  per  week  of  up 

to  800  lb  not  to  exceed  3,200  lb/  2 

months 

300  lb/  day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/  2 

months 

4  Longspine  thornyhead 

9.000  lb/  2  months 

5  Shortspine  thornyhead 

2.000  lb/  2  months 

6  Dover  sole 

i 

5,000  lb/  month 

7  Arrowtooth  flounder 

8  Petrale  sole 

9  Rex  sole 

10  All  other  flatfish^ 

11  Whiting'' 

10,000  lb/ tnp 

Minor  shelf  rockfish,  widow,  and 
yellowtail  rockfish*' 

1                                          200  lb/  month 

13  Canary  rockfish 

CLOSED^' 

14  Yelloweye  rockfish 

CLOSED" 

15  Cowcod 

CLOSED" 

16  Minor  nearshore  rockfish 

4,000  lb/  2  months,  no  more  than  1 ,200  lb  of  which  may  be 
species  other  than  black  or  blue  rockfish^ 

17  Lingcod^' 

400  lb/  month 

CLOSED"          1 

18  Other  fish" 

Not  limited                                            1 
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Table  4  {North).   Continued  '  ■ 

r  "North"  means  40' 10  N   'at  to  t^e  U  S -Canada  border    40  -c  N    at   ^s  ax-ut  2C  nm  soj;>' o' C a:*  f-'endc*:.-!-:   CA 
2'  "Other  flatfish"  means  all  flatfish  at  50  CFR  660  302  e«ceD'  t'lose  m  ihis  'able  4  Aith  spec,  es  speci'c  '".a.-^aaer-ent 
measures,  including  trip  limits 

3'  The  whtting  "per  tnp"  limit  in  the  Eureka  area  shoreward  of  'OC  !.ti  ^s  10.000  lb  tip  ihrojghoL'.  :"ie  >ear    G^jtsice  Eu^'eka 
area,  the  20.000  lb/ tnp  limit  applies    See  !V    B  (3) 

4'  Bocaccio  and  chilipepper  are  included  in  the  tnp  limits  for  minor  sf^eK  root- fish  and  splitoose  roci'fis*^  i;  mciuded  i^  tne 
trip  limits  for  minor  slope  rockfish 

5'  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  .anc  tne  designated  species  ir  t'^e  ;i,'-e  i.'  a'C; 
indicated    See  IV  A  (7). 

6/  For  black  rockfish  north  of  Cape  Alava  (48°09'30"  N  lat  )  and  between  Destnjction  Island  (47*4(^0"  N.  laL)  and 
Leadbetter  Point  {45'38'10"  N  lat  ).  there  «  an  additional  limit  of  100  lb  or  30  percent  by  weight  of  al  Tish  on  board, 
whichever  is  greater,  per  vessel,  per  fishing  Inp 

7/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm-)  total  length 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  and  or  sector  speafic  closed  area  ger^eralK  desc-bed  bv  riept"^  cor'o'j's  bjt 

specifically  defined  by  lat  'long,  coordinates  set  out  at  IV   A  (i5Ke!  that  may  vary  seasonally 

9/  Other  fish  are  defir>ed  at  50  CFR  560.302.  as  those  groundfish  species  or  speoes  gi-oups  ky  a-^.  z^'  t*"-?'c  is  no  fp  'imit, 

size  limit,  quota,  or  harv^est  guideline 

To  convert  pounds  to  kilograms,  divide  by  2  20462,  ttie  number  of  pounds  in  one  kilogram. 
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Table  4  (South).    2003  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of 
40°10'  N.  Latitude^ 


Other  Limits  and  Requirements  Apply    -  Read  Sections  IV    A.  and  B. 
NMFS  Actions  before  using  this  table 


10/2003 


jUL-AUG 


SEP-OCT 


NOV-DEC 


Rockfish  Conservation  Area^   (RCA) 
40°10'-34°27'N.  let. 


South  cf  54-2  7'  N    lat 


20 fm  -  150  fm 


20  frr,  -  150  fm  (also 

aDpi  es  around 

islands)   (See 

'ootnote  8  for 

description  of  Pt 

Perm  in/Newport 

South  Jetty  open 

area  I 


50  fm 


150  fm  (also  applies  around 
islands) 


^    Minor  slope  rockfish* 

2  40''10- -  38' N.  lat. 

3  South  of  38°  N    lat 


4  Splitnose 

5  40^10'  -  38"  N    lat. 
6 


South  of  38"  N    lat 


7    Sablefish 


40'10'  -  36'  N    lat 


South  of  36°  N    lat. 


10    Longsplne  thornyhead 


11    Shortspine  thornyhead 


12  Dover  sole 

13  Arrowtooth  flounder 

14  P'-trale  sole 


15   Rex  sole 


16   All  other  flatfish^ 


17  Whiting- 


18 


Minor  shelf  rockfish,  widow,  and 
yellowtail  rockfish" 


19   Canary  rockfish 


20    Yelloweye  rockfish 


21    Cowcod 


22    Bocaccio 


No  more  than  25%  of  we  ght  of  sablefish 
landed/  trip 


1,800  lb/ 2  months 


30.000  lb/  2  months 


1,800  lb/ 2  months 


20.000  lb/  2  months 


300  lb/  day,  or  1  landing  per  weeK  of  up 
to  800  lb,  not  to  exceed  3  200  id/  2 

months 


300  lb/  day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/  2 

months 


3  50  'b'  day.  or  1  landing  per  week  of  up  to  1 ,050  lb 
9,000  lb/  2  months 


2,000  lb/  2  months 


5,000  lb/  month 
When  fisnmg  for  Pacific  sanddabs,  vessels  using  hook- 
and-line  gear  with  no  more  than  12  hooks  per  line,  using 
hooks  no  larger  than  "Number  2"  hooks,  which  measure 
11mm  (0.44  inches)  point  to  shank,  and  up  to  1  lb  (0.45 
Kg)  of  weight  per  line  are  not  subject  to  the  RCAs. 


10,000  lb/  trip 


250  !b/  2  months 


200  ib'  2  months 


100  lb/  2  months 


CLOSED- 


CLOSED" 


CLOSED- 


CLOSED"^' 
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Table  4  (South).   Continued 


23  Minor  nearshore  rockfish 

24          Shallow  nearshore 

400  ib/  2  months 

300  lb;  2  months 

200  lb;  2  months 

25          Deeper  nearshore 

500  lb/ 2  months 

400  !b/  2  months 

26          California  scorpionfish 

800  ib/  2  months 

Closed^ 

27  Lingcod^ 

400  lb/  month,  when  nearshore  open 

CLOSED^ 

28  Other  fish*' 

Not  limited 

1/  "South"  means  40°10'  N.  lat.  to  the  US, -Mexico  tx>rcjer,  AO'^IO'  N  lat.  is  about  20  nm  south  of  Cape  Mendocino.  CA 

27  "Other  flatfish"  means  all  flatfish  at  50  CFR  560.302  except  those  m  this  Table  4  with  species  specifc  management 

measures,  includir^  tnp  limits. 

3/  The  whiting  "per  thp"  limit  in  the  Eureka  area  shoreward  of  ''00  fm  is  1 0.000  lb''  tnp  througnout  f^e  year    Outs'de  Eu'-eka 

area,  the  20,000  lb/  tnp  limit  applies.  See  IV.  B.(3) 

4/  Chllipepper  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rocKfish  ana  POP  iS  .nciuded  m  ;ne  tnp  lir-,,ts  for  minor 

slope  rockfish 

5/  Closed  means  that  it  is  prohibited  to  iake  and  retain,  possess,  or  land  the  des'cnated  species  i'"  the  time  c  area 

indicated.   See  IV  A  (7) 

6/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm|  total  length 

7/  The  "Rockfish  Consei^ation  Area"  is  a  gear  and/or  sector  specific  closed  area  generaiJy  cescr.oea  ty  depth  co-tcjrs  but 

specifically  defined  by  lat/k)ng  coordinates  set  out  at  IV  A  (i9He)  that  may  van/  seasona  ly 

8/  Other  fish  are  defined  at  50  CFR  560  302,  as  those  groundfish  species  or  species  groups  fn^  which  the-'e  is  no  tno  Hmit. 

size  limit,  quota,  or  harvest  guideline. 

9/  During  July-August,  between  a  line  drawn  due  south  from  Point  Fermm  (33'  42'  30"  N   iat  .  '  ^B'  '7'  3C'  VV   io^g  .)  and  a 
line  drawn  due  west  from  the  Newport  South  Jetty  (33"  35'  37"  N  lat  .117°  52  50"  W   long  , )  vessels  fisnmg  for  ail  federa' 
groundfish  species,  except  lingcod  and  ali  rockfish  other  than  California  scorpionfish,  with  hook&hne  and'C  fap  ior  pot) 
gear  may  ope-^te  from  shore  to  a  seaward  boundary  line  which  approximates  50  fm 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  p>ounds  in  one  kilogram 
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\   On  pages  11224-11225.  in  section 
IV'..  under  C^.  Trip  Limits  in  the  Open 


Access  Fishery,  Table  5  (North)  and 


Table  5  (South)  are  revi.sod  to  read  as 
follows: 


Table  5  (North).  2003  Trip  Limits  for  Open  Access  Gears  North  of  40°10'  N. 
Latitude^'  ! 

Other  Limits  and  Requirements  Apply  --  Read  Sections  IV.  A.  and  C. 

NMFS  Actions  before  using  this  table  10/2003 


JUL'AUG 


SEP-OCT 


NOV-DEC 


Rockfish  Conservation  Area     (RCA) 

North  of  45"''16'  N    lat 


46'16'  N   lat  -40'10'  N   lat 


1    Minor  slope  rocl<fish 


2  Pacific  ocean  perch 


Ofm-100fm 


27 fm  -  lOOfm 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 


100  lb/  month 


3  Sablefish 


SCiO  lb/  day,  or  1  landing  per  week  of  up  to  800 
.     lb.  not  to  exceed  3,200  lb/  2  months 


300  lb/ day.  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3.600  lb/ 2 

months 


4  Thornyheads 


closed'' 


5   Dover  sole 


6  Arrowtooth  flounder 

7  Petrale  sole 

8  Rex  sole 


9  All  other  flaHish^ 


10  Whiting 


^000  lb/month,  no  more  than  300  lb  of  which  may  be  species  other 
than  Pacific  sanddabs. 


300  lb/  month 


11 


Minor  shelf  rockfish,  widow  and 
yellowtall  rockfish' 


12  Canary  rockfish 


13  Yelloweye  rockfish 


14  Cowcod 


200  lb/  month 


CLOSED^ 


CLOSED" 


CLOSED' 


15  Minor  nearshore  rockfish 


^6   Lingrod 


17  Other  Fish 


4,000  lb/  2  months,  no  more  than  1.200  lb  of  which  may  be  species 
other  than  black  or  blue  rockfish' 


30A  lb'  month 


CLOSED^ 


Not  l.m,ited 


18  PINK  SHRIMP  EXEMPTED  TRAWL  (not  suOject  to  RCAs) 

i 


19 


North 


Effective  April  1  -  October  31,  2003:    g-oundfish  500  lb/day. 

multiplied  by  the  number  of  days  o?  'ne  'np,  not  to  exceed  1 .500 

lb/trip.  The  following  sublimits  also  app;y  and  are  counted  toward  the 

overall  500  lb/day  and  1,500  Ib/tnp  groundfish  limits:  Imgcod  300 

lb/month  (minimum  24  inch  size  limit);  sablefish  2.000  lb/month, 

canary,  thomyheads  and  yelloweye  rockfish  are  PROHIBITED    All 

other  groundfish  species  taken  are  managed  under  the  overall  500 

lb/day  and  1.500  lb/trip  groundfish  limits.   Landings  of  these  species 

count  toward  the  per  day  and  per  trip  groundfish  limits  and  do  not 

have  species-specific  limits.   The  amount  of  groundfish  landed  may 

not  exceed  the  amount  of  pink  shr;mp  landed. 
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Table  5  (North).    Continued 


20  PRAWN  EXEMPTED  TRAWL   mot  subject  to  RCAs) 


21 


North 


(3roundfiSh  3D0 


SD  trip,   Li-Tiits  and  ciosu-'es  m  this  tabi"?  also  apy  ,  and 


are  counted  toward  the  300  !b  groundfish  r:'e' 


iim^t 


"he  amcjnt  o' 


groundfish  landed  may  not  exceed  the  amount  o<  the  ta-qe;  spec  it-s 

landed,  except  that  the  amount  of  spiny  dogfish  landed  ma*  e',:epd 

the  amount  of  target  species  landed    Spny  dogfish  are  hm^iea  b.  tne 

300  Ib'trip  overall  groundfish  limit.   The  daily  tno  limits  for  sapiefish 

coasr.vide  and  the  overall  groundfish  "per  tnp"  uni.t  r>i 

multiplied  by  the  number  of  days  of  the  tnp 


iQi  r:>e 


22  SALMON  TROLL 


23 


North 


Salmon  trollers  mav  retain  and  land  up  to  llb  o*  veHoA'tan  rocKfish  *or 

every  2  lbs  of  salmon  landed,  with  a  cumulative  iimut  o^  200  ibmonth 

both  Within  and  outside  of  the  RCA.   This  limit  is  within  the  200  ih  per 

month  combined  limit  for  minor  shelf  rockfish,  aiOcw  rocKfish  and 

yellowtail  rockfish.  and  not  m  addition  to  that  limit    Ar  groundf-sn 

species  are  subject  to  the  open  access  limits   seasons  and  RCA 

restrictions  listed  m  the  table  above. 


1/  "North"  means  40'10'  N  lat  to  the  U  S  -Canada  bo'der     40°10'  N.  lat   is  about  20  nrri  sou'r-  c^  Cape  Mendocino,  CA, 

2/  Bocaccio  and  chilipepper  rockfishes  are  ircluced  m  t.^e  tnp  limits  for  minor  she^  -ockf  sh  and  splitnose  rockfish  is  included  in 
the  trip  limits  for  minor  slope  rockfish 

3/  "Other  flatfish"  means  ail  flatfish  at  50  CFR  560,302  except  those  in  this  Tasie  5  with  species  specific  management 
measures,  including  trip  limits 

4,/  For  black  rockfish  north  of  Cape  Alava  (48=09  30"  N,  lat,).  and  between  Destruction  Island  (47°40'  N.  lat.)  and  Leadbetter 
Point  (46°38'10"  N  lat  ).  there  is  an  additional  iimit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater, 

per  vessel,  per  f  shmg  tno 

5/  Closed  means  that  it  is  p-ohipited  to  take  and  ^etain  oossess  c  'an:;  'he  -es  anated  soecies  in  the  time  or  area  indica!«j 
See  IV  A  (7). 

6/  The  size  limit  for  lingcod  is  24  inches  (61  cm,)  tola!  length. 

7/  Other  fish  are  defmec  at  50  CFR  660.302,  as  those  groundfish  species  or  speces  groups  for  which  there  is  no  trip  limit,  size 

limit,  quota,  or  hanvest  guideline. 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  and'or  sector  specific  closed  area  generally  desc^  bed  by  depth  contours,  but 
specifically  defned  by  lat  'long  coordinates  set  o^t  at  IV  A  {19)(e>,  that  may  vany  seasona/y 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 
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Table  5  (South).   2003  Trip  Limits  for  Open  Access  Gears  South  of  40°10'  N. 


1/ 


Latitude 

Other  Limits  and  Requirements  Apply  --  Read  Sections  IV.    A.  and  C.  NMFS 

Actions  before  using  this  table  10/2003 


JUL-AUG 


SEP-OCT 


NOV-DEC 


Rockfish  Conservation  Area     (RCA): 
40''10'-34°27'N.  lat. 


South  of  SA"?/'  N    lat 


1    Minor  slope  rockfish 
2 


40°10'-  38°  N,  lat. 


South  of  38°  N.  lat 


4    Splltnose 


5   Sablefish 


40°1^'  -  36°  N    lat 


20  fm  -  1  50  fm 


20  fm  -  150  fm  (also 

applies  around  islands) 

(See  footnote  8  for 

description  of  Pt 

Perm  n'NewDort  South 
Jetty  open  a^ea ) 


30  fnn  -  150  fm  (also  applies  around  islands) 


Parr  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 


10.000  lb/  2  months 


200  Iby  month 


300  lb/  day,  or  1  landing  oer  week  of  up  to  800 
jib.  not  to  exceed  3,200  lb-  2  months 


South  of  36°  N.  lat 


8  Thornyheads 

9  40°10'-34''27'N.  lat. 


10 


South  of  34''27'  N    lat. 


1 1    Dover  sole 


12  Arrowtooth  flounder 


13   Petrale  sole 


14   Rex  sole 


15  At)  other  flatfish 


16  Whiting 


Minor  shelf  rockfish.  widow  and 
chilipepper  rockfish^' 


300  lb/ day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/  2 

months 


':  J  It)'  day,  or  1  landing  per  week  of  up  to  1,050  lb 


CLOSED^ 


50  lb'  dav    no  more  than  2.000  lb/  2  months 


3.000  lb/month,  no  more  than  300  lb  of  which  may  be  species  other 

than  Pacific  sanddabs     When  fishing  for  Pacific  sanddabs,  vessels 

using  hool^and-line  gear  with  no  more  than  12  hooks  per  line,  using 

hooks  no  larger  than  "Number  2"  hooks,  which  measure  11  mm  (0,44 

inches)  point  to  shank,  and  up  to  1  lb  of  weight  per  line  are  not  subject 

to  the  RCAs. 


300  tb/  month 


18   Canary  rockfish 


19   Yelloweye  rockfish 


20  Cowcod 


21    Bocaccio 


22  Minor  nearshore  rockfish 

23  Shallow  nearshore 


24  Deeper  nearshore 

25  California  scorpionfish 

26  Lingcod 


27   Other  Fish' 


250  lb/  ?  months 


200  lb/  2  months 


100  lb/ 2  months 


CLOSED*' 


CLOSED- 


CLOSED 


CLOSED- 


400  lb/ 2  months 


500  lb/ 2  months 


800  lb/  2  months 


300  lb/  2  months 


200  lb/ 2  months 


400  lb/ 2  months 


CLOSED^ 


300  lb/  month,  when  nearshore  open 


CLOSED' 


Not  limited 
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Table  5  ( South i     Continued 


28   PINK  SHRIMP  EXEMPTED  TRAWL  GEAR     ^not  subject  fo  RCAs; 


29 


South 


Effective  ApriM  -  October  31 ,  2003     G'oundfisti  500  lb/da v 

mulliplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 ,500 

lb/trip.   The  following  sublimits  also  apply  and  are  counted  toward  the 

overall  500  lb/day  and  1,500  Ib/trip  groundfish  limits:   lingcod  300  lb/ 

month  (minimum  24  inch  size  limit);  sablefish  2.000  lb/  month;  canary 

thornyheads  and  yelloweye  rockfish  are  PROHIBITED.   All  other 

groundfish  species  taken  are  managed  under  the  overall  500  lb/day 

and  1 .500  Ib/tnp  groundfish  limits     Landings  of  these  species  count 

tcwa-c!  t^ie  per  day  and  pe-  tns  groundfish  limits  and  do  not  have 

specie.s-sre:'fic  iimits    The  amount  of  groundfish  landed  may  no* 

exceed  the  amount  of  pink  shrimp  landed 


30 

31 
32 
33 

34 


PRAWN  AND.  SOUTH  OF  38°57'30"  N    LAT  .  CALIFORNIA  HALIBUT  AND  SEA  CUCUMBER 
EXEMPTED  TRAWL 


EXEMPTED  TRAWL  Rockfish  Conservation  Area'^'  (RCA): 
40°10'-38°N.lat. 


38°  -  34°27'  N.  lat. 


South  of  34°27"N   lat 


eo  frr,  -  200  fm 


60  fm  -  200  fm 


100  fm  -  200  fm  along  the  mainland  coast:  shoreline  -  200  fm  around 

is.ands 


Groundfish  300  Ib/tnp.   Trip  iimits  in  this  taoie  also  apply  and  are 

counteo  toward  the  300  lb  groundfish  per  trip  limit.  The  amount  of 

groundfish  landed  may  not  exceed  the  amount  of  the  target  species 

landed,  except  that  the  amount  of  spiny  dogftsh  tended  may  exceed 

the  amount  of  ta-ge!  speoes  anaec     Sp  ny  dogfish  are  limited  by  the 

300  Ib/tnp  overall  groundfisn  limit     The  daily  trip  limits  for  sablefish 

coastwide  and  thornyheads  south  of  Pt  Conception  and  the  overall 

arc  jnaf:sh  "per  trip"  limit  may  not  be  multiplied  by  the  number  of  days 

cf  the  trip.   Vessels  participating  in  the  California  halibut  fishery  south 

of  38°57'30"  N,  lat.  are  allowed  to  (1  >  'and  up  to  100  Ib/day  of 

G'oundfish  without  the  ratio  requirement,  provided  :'".at  a:  -east  cne 

California  halibut  is  landed  and  (2)  land  ^p  to  3  OjO  lb  mont^  c' 

flatfish,  no  more  than  300  lb  of  which  may  be  speces  other  tha-. 

Pacific  sanddabs.  sand  sole,  starry  flounder,  rock  sole,  curlfn  sde.  o' 

California  scorpionfish  (California  scorpionfish  is  also  subject  to  the 

trip  limits  and  closures  in  '.re  25 1 


1/  "Soutri-  rreans  40  iQ   N    la'   to  "le  U  S  -Mexico  border.   40''10'N.  lat.  is  about  20  nm  south  of  Cape  Mendocino,  CA 

2/  Veliowtai!  rcck'ish  is  i-clude  J  m  ire  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  minor  slope 

rockfish 

3/  "Other  flatfish"  means  all  ftatfisr-  a!  50  CFR  660.302  except  those  in  this  Table  5  with  species  specific  management 
measures,  including  trip  limits 

4/  The  size  lim.t  for  lingcod  is  24  inc.nes  (61  cm)  total  length. 

5/  Closed  means  that  it  ;s  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated 

See  IV   A  (7) 

6'  Other  fish  a-e  de'med  at  50  CFR  660.302,  as  those  groundfish  species  or  species  groups  for  which  there  is  no  tnp  limit,  size 

limit,  quota,  or  narves!  guideline 

7'  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours,  but 
specifically  defined  by  lat  'long    coordinates  set  out  at  IV.  A,(19)(e),  that  may  vary  seasonally. 

8'  During  Juiy-August   between  a  ime  d-aw"  due  south  from  Point  Fermin  (33°  42'  30"  N.  lat.;  118'  17"  30"  W.  long.)  and  a  line 
drawn  due  west  from  the  Newport  South  Je-'y  i33=  35'  37"  N    lat..  117°  52'  50"  W    long,,)  vessels  fishing  for  all  federal 
groundfish  species,  except  imgcod  and  aH  -ocufis-i  other  than  California  scorpionfish.  with  hook&line  and/or  trap  (or  pot)  gear 
may  operate  from  shore  to  a  seaward  ^ou^dary  li.ne  which  approximates  50  fm. 


To  convert  pounds  to  kilograms,  divide  by  2  20462,  the  number  of  pounds  m  one  xiiogram. 


60884 


I 

Federal  Register/ Vol.  68,  No.  206 /Friday.  October  24,  2003 /Rules  and  Regulations 


Classification 

These  actions  are  authorized  by  the 
Pacific  Coast  groundfish  FMP  and  its 
implementing  regulations,  and  are  based 
on  the  most  recent  data  available.  The 
aggregate  data  upon  which  these  actions 
are  based  are  available  for  public 
inspection  at  the  Office  of  the 
Administrator,  Northwest  Region. 
NMFS,  (see  ADDRESSES)  during  business 
hours. 

The  Assistant  Administrator  for 
Fisheries  (AA).  NMFS.  finds  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportunity  for  public 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(3)(B).  because  providing 
prior  notice  and  opportunity  for 
comment  would  be  impracticable  and 
contrary  to  the  public  interest.  The  data 
upon  which  these  recommendation.s 
were  based  was  provided  to  the  Pacific 
Council  and  the  Pac;ific  Council  made 
its  recommendations  at  its  September  8- 
12,  2003  meeting  in  Seattle,  VVA.  There 
was  not  sufficient  time  after  that 
meeting  to  draft  this  notice  and  undergo 
proposed  and  final  rulemaking  before 
these  actions  need  to  be  in  effect  as 
explained  below.  For  the  actions  to  be 
implemented  in  this  notice,  prior  notice 
and  opportunity  for  comment  would  be 
impracticable  because  affording  prior 
notice  and  opportunitv  for  public 
comment  would  take  too  long,  thus 
impeding  the  Agencv's  function  of 
managing  fisheries  to  approach  without 
e.xceeding  the  OYs  for  federally 
managed  species.  For  November 
through  December,  the  trip  limit 
adjustments  in  this  document  include 


both  increases  and  decreases  from 

previously  scheduled  trip  limits,  as  well 
as  implementation  of  a  trawl  RCA 
boundan,'  line  which  approximates  the 
200-fm  depth  contour  as  modified  to 
incorporate  petrale  sole  fishing  grounds. 
Trip  limit  decreases  must  be 
implemented  in  a  timely  manner  to 
protect  overfished  groundfish  species, 
such  as  canarv  rorkfish.  and  slow  the 
harvest  of  other  groundfish  species, 
such  as  shortspine  thornyhead,  thereby, 
ensuring  harvesting  opportunities 
without  exceeding  the  OY  for  those 
species  throughout  the  remainder  of  the 
year.  Additionally,  trip  limit  increases 
are  intended  to  allow  harvest 
opportunity  for  fisheries  targeting  more 
abundant  groundfish  stocks  with  little 
or  no  impact  on  overfished  stocks. 
Implementation  of  the  coordinates  for 
the  trawl  RCA  boundary  line  which 
approximates  the  200— fm  depth 
contour,  as  modified  to  allow  access  to 
the  petrale  sole  fishing  grounds  during 
the  winter  months  (November  and 
December),  is  intended  to  allow 
fishermen  access  to  fishing  grounds  in 
areas  when  and  where  petrale  sole  tend 
to  aggregate.  These  are  also  the  times 
and  areas  where  flatfish  traw-1  tows  are 
less  likely  to  intercept  overfished 
groundfish  species.  Because  the  Pacific 
Coast  groundfish  fishery  is  managed  by 
trip  limits  and  area  closures,  most  of 
which  are  based  on  a  2  month 
cumulative  period  (January-February, 
March-April.  May-June,  July-August, 
September-October,  November- 
December),  these  actions  must  be 
implemented  by  the  beginning  of  the 
next  cumulative  trip  limit  period 


(November  1,  2003).  Otherwise,  for 
species  for  which  the  trip  limits  are 
being  reduced,  fishers  may  be  able  to 
take  the  entire  2-month  cumulative 
limit  before  the  new  lower  limits  are  in 
place,  thereby  eliminating  the 
conservation  benefit  anticipated  from 
the  lower  trip  limits  in  November  and 
December  and  possibly  exceeding  the 
OY  for  some  species.  For  the  increases 
to  trip  limits  to  be  effective  November 
1,  2003,  the  increased  trip  limits  allow 
fishers  to  access  groundfish  allocations 
without  exceeding  the  OY  for  those 
species  or  the  OYs  of  overfished  or 
depleted  stocks  and  delaying  the 
increase  could  prevent  the  industry 
from  obtaining  the  intended  benefit  of 
increased  harvest  opportunity. 

For  these  reasons,  good  cause  also 
exists  to  waive  the  30  day  delay  in 
effectiveness  requirement  under  5 
U.S.C.  553  (d)(3).  In  addition,  the 
increased  trip  limits  relieve  restrictions 
by  allowing  fishermen  to  harvest  more 
fish  than  would  have  been  allowed 
under  the  limits  previously  scheduled 
for  the  remainder  of  the  year:  thus,  they 
are  not  subject  to  a  30  day  delay  in 
effectiveness  under  5  U.S.C.  553(d)(1), 

These  actions  are  taken  under  the 
authority  of  50  CFR  660.323(b)(1)  and 
are  exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  e(  seq. 
Dated:  October  21,  2003. 
Bruce  C.  Morehead, 

Artmg  Director,  Office  ofSustiiinable 
Fisheries,  .Xational  Marine  Fisheries  Service. 
(FR  Doc.  03-26927  Filed  10-23-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart40 

State  of  Utah:  NRC  Staff  Assessment 
of  Utah's  Proposed  Alternative 
Standard  to  Use  Utah's  Existing 
Groundwater  Regulation  in  Lieu  of  the 
Nuclear  Regulatory  Commission 
Regulations;  Addition  of 
Supplementary  Information,  Notice  of 
Availability  of  Documents,  and 
Extension  of  Comment  Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Supplementary  information  on 

hearing  process;  availability  of 

documents;  extension  of  comment 

period. 


SUMMARY:  The  NRC  is  supplementing 
the  information  provided  in  the  Notice 
and  Opportunitv  for  Public  Hearing: 
"State  of  Utah:  .NRC  Staff  Assessment  of 
Utah's  Proposed  Alternative  Standard  to 
Use  Utah's  Existing  Groundwater 
Regulation  in  Lieu  of  the  Nuclear 
Regulatorv  Commission  Regulations" 
(68  FR  51516;  August  27.  2003).  This 
supplement  provides  details  about  the 
hearing  process  discussed  in  the  August 
27,  2003  notice.  In  addition,  although 
already  publicly  available  from  the 
National  Technology  Information 
Service  (NTIS)  where  they  can  be 
purchased,  the  two  documents 
referenced  in  the  August  notice,  i.e., 
NUREG-0706,  Final  Generic 
Environmental  Impact  Statement  on 
Uranium  Milling  (September  1980).  and 
EPA  520/1-83-008,  Final 
Environw.ental  Impact  Statement  for 
Standards  for  the  Control  of  Byproduct 
Materials  from  Uranium  Processing 
(September  1983),  have  been  placed  into 
the  NRC's  Publicly  Available  Records 
(PARS)  component  of  NRC's  document 
system  (ADAMS).  The  NRC  is  also 
extending  the  date  by  which  interested 
persons  may  submit  comments  on  this 
action. 

DATES:  The  comment  period  expires  on 
November  24,  2003.  Comments  received 


after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
cannot  assure  consideration  of 
comments  received  after  the  expiration 
date. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Secretary,  U.S.  Nuclear 
Regulators'  Commission.  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff.  Email 
comments  to:  SECY@nrc.gov.  If  you  do 
not  receive  a  reply  e-mail  confirming 
that  we  have  received  your  comments. 
contact  us  directly  at  (301)  415-1966. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852.  between  7:30  a.m.  and  4:15  p.m. 
Federal  workdays. 

Fax  comments  to:  Secretary.  U.S. 
Nuclear  Regulatorv  Commission  at  (301) 
415-1101. 

The  documents  referenced  in  the 
SUMMARY  paragraph,  as  well  as  copies  of 
comments  received  bv  the  NRC,  the 
State's  submittals,  and  the 
correspondence  between  the  State  and 
the  N'RC  staff,  are  accessible  from  the 
NRC  Web  site  at  httpi/Zu^wv^'. nrc.gov/ 
reading-rm/html.  The  ADAMS 
accession  numbers  for  NLTREG-0706, 
Final  Generic  Environmental  Impact 
Statement  on  Uranium  Milling 
(September  1980)  is  ML032751661,  and 
for  EPA  520/1-83-008,  Final 
Environmental  Impact  Statement  for 
Standards  for  the  Control  of  Byproduct 
Materials  from  Uranium  Processing 
(September  1983),  is  ML032751390.  The 
documents,  comments,  submittals,  and 
correspondence  are  also  available,  and 
may  be  copied  for  a  fee,  at  the  NRC 
Public  Document  Room,  1 1555 
Rockville  Pike,  Public  File  Area  O-l- 
F21,  Rockville,  Maryland  20852. 

This  notice,  the  August  27,  2003  (68 
FR  51516)  notice,  and  the  comments 
received  on  the  August  27.  2003  notice, 
are  available  on  the  NRC  Web  site  at 
http://ruleforum.llnl.goy  under  the 
information/comment  request  categon,'. 

Publicly  availabhs  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://w'ww.nrc.goy /reading-rm/html. 
From  this  site,  the  public  can  gain  entrs' 
into  the  NRC's  Agencywide  Document 
Access  and  Management  System 
(.'\DAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
Copies  of  documents  cited  in  this 
section  are  available  through  ADAMS.  If 


you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  e-mail  to  pdr&nrc.gov. 

The  State  has  posted  documents 
related  to  its  amendment  application 
including  the  alternative  groundwater 
regulations  on  the  State's  Web  site  at: 
http://wwv^:deq. state. ut.us/EQRAD/ 
milllst.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  M.  Solienberger,  Office  of  State 
and  Tribal  Programs,  U.S.  Nuclear 
Regulator\-  C(jmmission.  Washington. 
DC  20555-0001,  Telephone  (301)  415- 
2819  or  e-mail  dms4@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  October  23,  2002.  to 
Paul  Lohaus,  Director,  Office  of  State 
and  Tribal  Programs,  U.S.  Nuclear 
Regulator}'  Commission  (NRC),  William 
J.  Sinclair,  Director,  Division  of 
Radiation  Control  (the  State),  State  of 
Utah,  submitted  information  on  how  the 
State  proposes  to  regulate  a  portion  of 
the  groundwater  aspects  of  uranium 
milling  in  the  State  of  Utah.  Utah's 
proposed  approach  is  to  use  its  existing 
groundwater  protection  regulations, 
based  on  Environmental  Protection 
Agency  (EPA)  drinking  water  limits,  in 
lieu  of  a  portion  of  the  specific 
groundwater  requirements  in  Appendix 
A  to  10  CFR  part  40  (Apoendix  A). 

The  Commission  has  aetermined  that 
Utah's  proposal  constitutes  use  of 
alternative  standards.  The  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
which  amended  the  Atomic  Energy  Act 
of  1954  (Act),  by  adding  Section  274o. 
requires  the  Commission  to  make  a 
determination  that  such  alternative 
standards  will  achieve  a  level  of 
stabilization  and  containment  of  the 
sites  concerned,  and  a  level  of 
protection  for  public  health,  safety,  and 
the  environment  from  radiological  and 
non-radiological  hazards  associated 
with  such  sites,  that  is  equivalent  to,  to 
the  extent  practicable,  or  more  stringent 
than  the  level  that  would  be  achieved  bv 
standards  and  requirements  adopted 
and  enforced  by  the  Commission  for  the 
same  purpose,  after  notice  and  an 
opportunity  for  hearing.  However, 
neither  the  Act  nor  its  legislative 
history,  identif\-  the  type  of  hearing  the 
Commission  must  use.  Therefore,  the 
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Commission  has  the  discretion  to 
determine  how  to  implement  this 
requirement  in  Section  274o  of  the  Act. 
The  August  notice  discusses  this  issue 
but  did  not  provide  the  specifics  of  the 
Subpart  H-like  process  that  the 
Commission  has  adopted,  based  on 
Subpart  H  of  10  CFR  Part  2.  to  fulfill  die 
notice  and  hearing  requirement  in 
Section  274o  of  the  Act.  This  notice  is 
intended  to  supplement  the  August 
notice  by  providing  clarification  of  what 
is  meant  by  the  Subpart  H-like  process. 

Discussion 

The  Commission  has.  in  its  discretion, 
adopted  the  notice  and  comment 
process  in  Subpart  H  of  10  CFR  Part  2 
to  fulfill  its  notice  and  hearing 
requirement  in  Section  274o  of  the  Act. 
The  .Subpart  H-like  process  described  in 
this  notice  is  similar  to  that  in  10  CFR 
2.804.  Specifically,  notice  for  this 
Section  274o  process  provides  for:  (1)  A 
notice  that  includes  the  substance  of  the 
proposal  or  specifications  of  the  subject 
and  issues  involved  (the  August  27, 
2003  notice  as  supplemented  by  this 
notice);  (2)  the  manner  and  time  within 
which  interested  members  of  the  public 
may  comment  (the  information 
regarding  tlie  submittal  of  comments 
and  the  deadiin(\  which  has  been 
extended  to  November  24,  2003  for 
submitting  comments),  and  an 
opportunity  for  members  of  the  public 
to  examine  those  comments  at  the  NRC 
Web  site;  and  (3)  such  explanatory 
statements  as  the  Commission  may 
consider  appropriate  (which  refers  to 
the  Supplemental  Information  provided 
in  the  August  27,  2003  notice  as 
supplemented  by  tliis  notice).  In 
addition,  the  Subpart  H-like  process 
will  (4)  also  provide,  similar  to  the 
provision  in  10  CFR  2.80.5(3),  that  in 
such  proceedings,  the  Commission  will 
afford  interested  persons  the 
opportunity  to  participate  tlirough  the 
submission  of  statements,  information, 
opinions,  and  arguments  in  the  manner 
stated  in  the  notice,  as  well  as 
additional  reasonable  opportunity  for 
the  submission  of  comments. 

Accordinglv,  the  August  27,  2003 
notice  as  supplemented  by  this  notice, 
constitute  the  notice  required  by  Section 
274oofdie  Act. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  October,  2003. 

For  the  Nuc:lear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  C^ommission. 
(FR  Doc.  03-26895  Filed  10-2.3-03;  8:45  am] 

BILUNG  CODE  7590-01 -P        - 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 

Regulations  for  the  Safe  Transport  of 
Radioactive  Material;  Public  Meeting 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting, 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  U.S. 
Department  of  Transportation  (DOT)  are 
jointly  seeking  public  views  on  U.S. 
DOT  positions  on  the  proposed  changes 
to  the  requirements  of  the  1996  Edition 
for  the  Safe  Transport  of  Radioactive 
Material  (TS-R-1).  The  changes  will 
likely  necessitate  domestic 
compatibility  rulemakings  by  both  NRC 
and  DOT.  To  discuss  U.S.  DOT 
positions  on  the  proposed  changes,  DOT 
is  convening  a  public  meeting  as  the 
U.S.  competent  authority  for 
transportation  matters  before  IAEA. 
Recognizing  DOT's  role,  in.  lieu  of 
separate  meeting,  NRC  will  participate 
at  the  meeting. 

DATES:  The  public  meeting  will  be  held 
on  November  5,  2003,  from  9:30  a.m,  to 

11  a,m, 

ADDRESSES:  The  meeting  will  be 
c(}nducted  at  the  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW..  Room  6244, 
Washington,  DC,  20590-0001  in  room 
8236-8240. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cook,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U,S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  telephone:  (301)  415-8521;  e-mail: 
jrcl@nrc.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  9,  2003,  the  International 
Atomic  Energy  Agency  (IAEA)  posted 
63  proposed  changes  to  the 
requirements  of  the  1996  Edition  of  the 
Agency's  Regulations  for  the  Safe 
Transport  of  Radioactive  Material  (TS— 
R-1)  on  the  World  Wide  Web  [see  bttp:/ 
/hazmat.dat.gov/fiIes/IAEA_TS-R- 
l_rev_prop.pdf\.  IAEA's  revision 
process  calls  for  Member  States  and 
International  Organizations  to  have  an 
opportunity  for  a  period  of  120  days  to 
provide  comments.  The  objective  is 
publication  of  revised  regulations  in 
2005,  nominally  to  become  effective 
worldwide  in  2007. 

The  IAEA  periodically  revises  its 
transportation  regulations  (referred  to  as 
TS— R-1)  to  reflect  new  information  and 
accumulated  experience.  In  2000,  IAEA 
requested  proposals  for  change  to 


ultimately  result  in  a  2005  edition  of 
TS-R-1.  Over  200  proposals  were 
submitted  to  IAEA  to  change  the 
regulations,  guidance  material,  or 
identify'  problems  for  further  work. 
These  were  later  narrowed  down  to  63 
proposals  that  were  accepted  for 
comment. 

Because  some  of  the  proposed 
changes  being  considered  for  the  2005 
edition  of  TS-R-1  would,  if  approved, 
result  in  a  need  to  consider  a  revision 
of  U.S.  transport  regulations  (49  CFR 
100-185  and  10  CFR  part  71),  the  DOT 
and  the  NRC  are  jointly  seeking  public 
views  on  the  U.S.  DOT  positions  on  the 
proposed  changes.  This  information  will 
assist  DOT  and  NRC  in  having  a  full 
range  of  views  as  the  proposals  are 
developed.  Note  that  future  domestic 
rulemakings,  if  necessary,  will  continue 
to  follow  established  rulemaking 
procedures,  including  the  opportunity 
to  formally  comment  on  proposed  rules. 

The  DOT  is  the  U.S.  competent 
authority  before  IAEA  for  radioactive 
material  transportation  matters.  On  July 
22,  2003,  DOT  held  a  public  meeting  to 
obtain  public  comment  on  the  proposed 
changes  (as  was  announced  in  the 
Federal  Register  on  June  10,  2003,  68 
FR  34695).  and  accepted  written 
comments  through  August  8,  2003. 
Rather  than  convene  a  separate  public 
meeting,  as  co-regulators  for  U.S. 
radioactive  material  transportation 
matters,  NRC  announced  on  lune  26, 
2003  (68  FR  3796),  that  it  would 
participate  at  DOT's  public  meeting. 

DOT  has  since  considered  public 
comments  received  and  forwarded  U.S. 
DOT  positions  on  the  proposed  changes 
to  IAEA.  A  summary  of  the  U.S.  DOT 
positions  may  be  downloaded  at  http:/ 
/hazmat. dot.gov/files/IAEA_TS-R- 
l_dot_postition.pdf.  On  October  14, 
2003.  DOT  published  a  notice  in  the 
Federal  Register  announcing  that  DOT 
will  coniluct  a  public  meeting  to  discuss 
U.S.  DOT  positions  on  the  proposed 
changes  on  November  5,  2003,  at  DOT 
Headquarters.  NRC  staff  will  be 
available  at  that  meeting  to  respond  to 
any  technical  questions  concerning  the 
positions'  potential  impacts  to  Type  B 
or  fissile  materials  regulated  in  10  CFR 
part  71. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  2003, 

For  the  Nuclear  Regulatory  Commission. 
David  W.  Pstrak, 

Transportation  and  Storage  Project  Manager, 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

|FR  Doc.  03-26892  Filed  10-23-03;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  114 
[NOTICE  2003—18] 

Rulemaking  Petition:  Payroll 
Deduction  Contributions  to  a  Trade 
Association's  Separate  Segregated 
Fund 

AGENCY:  Federal  Election  (".ommission. 
ACTION:  Rulemaking  petition:  notice  of 
availability. 

summary:  On  September  3.  2003,  the 
Commission  received  a  Petition  for 
Rulemaking  from  America's  Community 
Bankers  ("ACB"),  a  trade  association, 
and  its  separate  segregated  fund 
{"SSF").  COMPAC.  The  Petition  urges 
the  Commission  to  revise  the  rule 
prohibiting  the  use  by  member 
corporations  of  payroll  deductions  for 
contributions  to  a  trade  association's 
separate  segregated  fund.  The  Petition  is 
available  for  inspection  in  the 
Commission's  Public  Records  Office, 
through  its  Faxline  service,  and  on  its 
Web  site,  http://i\'-ww.  fec.gov. 

DATES:  Statements  in  support  of  or  in 
opposition  to  the  Petition  must  be 
submitted  on  or  before  November  24. 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  |ohn  C.  Vergelli. 
Acting  Assistant  Genera]  Counsel,  and 
must  be  submitted  in  either  electronic 
or  written  form.  Electronic  mail 
comments  should  be  sent  to 
payTollded03@fec.gov  and  must  include 
the  full  name,  electronic  mail  address, 
and  postal  ser\'ice  address  of  the 
commenter.  Electronic  mail  comments 
that  do  not  contain  the  full  name, 
electronic  mail  address,  and  postal 
service  address  of  the  commenter  will 
not  be  considered.  If  the  electronic:  mail 
comments  include  an  attachment,  the 
attachment  must  be  in  the  Adobe 
Acrobat  (.pdf)  or  Microsoft  Word  (.doc) 
format.  Faxed  comments  should  be  sent 
to  (202)  219-3923.  with  printed  copy 
follow-up  to  ensure  legibility.  Written 
comments  and  printed  copies  of  faxed 
comments  should  be  sent  to  the  Federal 
Election  Commission.  999  E  Street. 
NW..  Washington.  DC  20463. 
Commenters  are  strongly  encouraged  to 
submit  comments  electronically  to 
ensure  timely  receipt  and  consideration. 
The  Commission  will  make  even*-  effort 
to  have  public  comments  posted  on  its 
web  site  within  ten  business  days  of  the 
close  of  the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  C.  Vergelli,  Acting  Assistant 
General  Counsel,  or  Ms.  Esa  L.  Sferra, 
Law  Clerk,  999  E  Street.  NW., 


Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Comnussion 
("Commission")  has  received  a  Petition 
for  Rulemaking  from  America's 
Community  Bankers  and  its  SSF. 
Petitioners  ask  that  the  Commission 
revise  11  CFR  114.8(e)(3)  to  permit, 
rather  than  prohibit,  the  use  of  payroll 
deductions  for  contributions  to  a  trade 
association's  separate  segregated  fund 
by  a  member  corporation's  executive 
and  administrative  personnel. 

The  Commission  seeks  comments  on 
this  issue.  In  particular,  the  Commission 
asks:  Do  the  proposals  by  the  petitioners 
represent  permissible  interpretations  of 
the  Federal  Election  Campaign  Act,  as 
amended,  specifically  2  L'.S.C.  441b?  If 
so,  which  p(jlicy  and  factual 
considerations  support,  and  which 
oppose,  petitioners'  proposal? 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  NW.,  Washington,  DC 
20463.  Monday  though  Friday  between 
the  hours  of  9  a.m.  and  5  p.m.,  and  on 
the  Commission's  Web  site,  http:// 
w-wv^-.fec.gov.  Interested  persons  may 
also  obtain  a  copy  of  the  Petition  by 
dialing  the  Commission's  Faxline 
service  at  (202)  501-3413  and  following 
its  instructions,  at  any  time  of  the  day 
and  week.  Request  document  #25S. 

Consideration  of  the  merits  of  the 
Petition  will  be  deferred  until  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  Petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
announced  in  the  Federal  Register 

Dated:  October  17.  2003. 
Michael  E,  Toner, 

Commissioner.  Federal  Election  Commission. 
(FR  Doc.  0.3-26749  Filed  10-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20Ca-CE-37-AD] 

RIN2120-AA64 

Airworthiness  Directives;  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
Models  N22B.  N22S,  and  N24A 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for  all 
AeroSoace  Technologies  of  Australia 
Pty  Ltd.  (ASTA)  Models  N22B,  N22S, 
and  N24A  airplanes.  This  proposed  AD 
would  require  you  to  repetitively 
inspect  wing  fittings  for  fatigue  defects, 
replace  or  correct  defective  wing 
fittings,  and  replace  the  stub  wing  front 
spar  assembly  and  wing  fitting  when 
fatigue  life  limits  are  reached.  This 
proposed  AD  is  the  result  of  mandator}' 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Australia.  We  are  issuing 
this  proposed  AD  to  detect  and  correct 
defects  in  the  wing  strut  upper  end 
fittings,  wing  strut  lower  end  fittings, 
stub  wing  strut  pick  up  fittings,  and  the 
stub  wing  front  spar  assembly  These 
defects  could  result  in  failure  of  the 
fittings  or  spar  assembly  and  lead  to 
reduced  structural  capability  or  reduced 
controllability  of  the  airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  bv  December  4, 
2003. 

ADDRESSES:  Use  one  of  the  following  to 
submit  I  i.mments  on  this  proposed  AD: 

•  By  mail:  FAA,  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
37-AD,  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106. 

•  By  fax:  (816)  329-3771. 

•  By  e-mail:  9-ACE  7-Docket@faa.gov. 
Comments  sent  electronicallv  must 
contain  "Docket  No.  2003-CE-37-AD" 
in  the  subject  line.  If  you  send 
comments  electronically  as  attached 
electronic  files,  the  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Nomad  Operations,  Aerospace  Support 
Division,  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia; 
telephone  61  7  3306  3366;  facsimile  61 
7  3306  3111. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No, 
2003-CE-37-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Atmur,  Aerospace  Engineer.  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood. 
California  90712;  telephone  (562)  627- 
5224;  facsimile  (562)  627-5210, 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Hoi^  do  1  comment  on  this  proposed 
AD'  We  invite  vou  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  proposal.  Send 
vour  comments  to  an  address  listed 
under  ADDRESSES.  Include  "AD  Docket 
No.  2003-CE-37-AD"  in  the  subject 
line  of  vour  comments.  If  you  want  us 
to  acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it.  We  will  date- 
stamp  vour  postcard  and  mail  it  back  to 
you 

Are  there  any  specific  portions  of  this 
proposed  AD  1  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
this  proposed  AD.  If  you  contact  us 
through  a  nonwritten  communication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summarv  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  tomments 
and  contacts 

Discussion 

What  events  have  caused  this 
proposed  AD':'  The  Civil  Aviation  Safety 
Authority  (CAS A],  which  is  the 
airworthiness  authoritv  for  Australia, 
recently  notified  F/VA  that  an  unsafe 
condition  mav  exist  on  all  ASTA 
Models  .N22B.  N22S.  and  N24A 
airplanes.  The  CASA  reports  that  fatigue 
tests  on  the  wing  strut  upper  end  fitting 
have  shown  prematiue  failures  and 
rapid  ciack  growth.  Also,  fatigue  tests 
on  the  wing  strut  lower  end  fittings, 
stub  wing  strut  pic;k  up  fitting,  and  stub 
wing  front  spar  assembly  have 
identified  appropriate  fatigue  lives  for 
the  respective  parts. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  f-atigue 
loading  could  result  in  failure  of  the 
wing  strut  upper  end  fitting,  wing  strut 
lower  end  fittings,  stub  wing  strut  pick 


up  fitting,  or  stub  wing  front  spar 
assembly.  Such  failure  could  lead  to 
reduced  structural  capability  or  reduced 
controllability  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Boeing  Australia 
(formerly  ASTA)  Aerospace 
Technologies  of  Australia  has  issued: 
— Nomad  Alert  Service  Bulletin  No. 

ANMD-57-12,  Revision  2.  dated  May 

25.  1999: 
— Nomad  Service  Bulletin  No.  NMD- 

53-18.  dated  February  8,  1996;  and 
— Nomad  Service  Bulletin  No.  NMD- 

53-18,  Revision  1,  dated  September  3, 

2002. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletins 
include  procedures  for: 
— Performing  a  fatigue  inspection  of  the 

stub  wing  strut  pick-up  fittings  for 

cracks; 
— Replacing  the  stub  wing  strut  pick-up 

fittings; 
— Inspecting  (visually)  the  strut  to  upper 

strut  fittings  bolt  holes  for  scoring, 

ovality,  fretting,  corrosion,  and 

dimensions; 
— Inspecting  (eddy  current  method)  the 

strut  to  upper  strut  fittings  bolt  holes 

for  cracks; 
— Modifying  (line  ream)  the  strut  to 

upper  strut  fitting  bolt  holes; 
— Replacing  bolts  for  the  strut  upper 

end  fittings;  and 
— Replacing  the  strut  upper  end  fittings. 

What  action  did  the  CASA  take?  The 
CASA  classified  these  service  bulletins 
as  mandatory'  and  issued  these 
Australian  ADs  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Australia: 
—AD  Number  AD/GAF-N22/2, 

Amendment  3,  dated  )anuary  28, 

2003; and 
—AD  Number  AD/GAF-N22/70. 

Amendment  2,  dated  January'  28, 

2003. 

FAA's  Determination  and  Requirements 
of  This  Proposed  AD 

What  has  FAA  decided?  We  have 
examined  the  CASA's  findings. 


reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  ASTA  Models  N22B,  N22S, 
and  N24A  airplanes  of  the  same  type 
design  that  are  registered  in  the  United 
States,  we  are  proposing  AD  action  to 
detect  and  correct  defects  in  the  wing 
strut  upper  end  fittings,  wing  strut 
lower  end  fittings,  stub  wing  strut  pick 
up  fittings,  and  the  stub  wing  front  spar 
assembly.  These  defects  could  result  in 
failure  of  the  fittings  or  spar  assembly 
and  lead  to  reduced  structural  capability 
or  reduced  controllability  of  the 
airplane. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  we  published  a  new  version  of  14 
CFR  part  39  (67  FR  47997.  luly  22. 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39.  we  will  not  include  it  in 
future  AD  actions. 


Costs  of  Compliance 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  15  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection  of  the  wing  strut 
upper  end  fitting  bolt  holes: 


Labor  cost 

Parts  cost 

^°^^!^Z^^J^'        Total  cost  on  US.  operators 
airplane                                             '^ 

12  worktiours  "  $65  per  hour  =  $780  

Not  aoDlicable 

$780                      15  X  $780:^  $11,700 

We  estimate  the  following  co.sts  to 
accomplish  the  proposed  inspection  of 
the  stub  wing  strut  pick  up  fittings: 

. 

- 

Labor  cost 

Parts  cost 

^°?Man?^'    ;   Total  cost  on  U.S.  operators 

16  workhours  x  $65  per  hour  -  $1,040  , 

Not  applicable  $1,040                 15  x  $1,040  =  $15,600 

» 

- 
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We  estimate  the  following  costs  to  would  be  required  based  on  the  results        no  way  of  determining  the  number  of 

accomplish  any  necessary  replacements      of  the  proposed  inspection  or  on  airplanes  that  may  need  such 

of  the  wing  strut  upper  end  fittings  that       reaching  the  fatigue  hfe  limit.  We  have        replacement: 


Labor  cost 


1 0  worktiours  x  $65  per  hour  =  $650 


Parts  cost 


Total  cost  per 
airplane 


$679 


$650 +  $679  =  $1,329 


We  estimate  the  following  costs  to  would  be  required  based  on  reaching  of  determining  the  number  of  airplanes 

accomplish  any  necessar>'  replacements      the  fatigue  life  limit.  We  have  no  way  that  may  need  such  replacement: 

of  the  wing  strut  lower  end  fittings  that 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


12  workhoLirs  x  $65  per  hour  =  $780 


$193 


$780  +  $193  =  $973 


We  estimate  the  following  costs  to  that  would  be  required  based  on  the  no  way  of  determining  the  number  of 

accomplish  any  necessary  replacements      results  of  the  proposed  inspection  or  on      airplanes  that  may  need  such 
of  the  stub  wing  strut  pick  up  fittings  reaching  the  fatigue  life  limit.  We  have        replacement: 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


80  workhours  x  $65  per  hour  =  $5,200 


$985 


$5.200 +  $985  =  $6,185 


We  estimate  the  following  costs  to  would  be  required  based  on  reaching 

accomplish  any  necessary  replacements      the  fatigue  life  limit.  We  have  no  way 
of  the  stub  wing  front  spar  assembly  that 


of  determining  the  number  of  airplanes 
that  may  need  such  replacement: 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


370  workhours  x  $65  per  hour  =  $24,050 


$4,820 


$24,050  +  $4,820  =  $28,870 


Regulatory  Findings 

Would  this  proposed  AD  impact 
various  entities?  We  have  determined 
that  this  proposed  AD  would  not  have 
federalism  implications  under  Executive 
Order  13132.  This  proposed  AD  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above.  I  certify 
that  this  proposed  AD: 

1.  is  not  a    significant  regulatory 
action"  under  Executive  Order  12866: 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979):  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  sniall  entities 
under  the  criteria  of  the  Regulatorv 
Fh'xibilitv  Act. 

Wo  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 


a  copy  of  this  summary  by  sending  a 
request  to  us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-37-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safetv 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

AeroSpace  Technologies  of  Au^iralia  Pt\ 
1  td  :  Docket  No.  2003-CE-37-AD 


When  Is  the  Last  Date  1  Can  Submit 
Comments  on  This  Proposed  AD  Action? 

(a)  We  must  receive  comments  on  this 
proposed  airworthiness  directive  (AD)  action 
by  December  4.  2003. 

Are  Any  Other  ADs  Affected  by  This  Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  Models  N22B.  N22S, 
and  N24A  airplanes,  all  serial  numbers,  that 
are  certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Australia.  The  actions  specified  in  this  AD 
are  intended  to  detect  and  correct  defects  in 
the  wing  strut  upper  end  fittings,  wing  strut 
lower  end  fittings,  stub  wing  strut  pick  up 
fittings,  and  the  stub  wing  front  spar 
assembly.  These  defects  could  result  in 
failure  of  the  fittings  or  spar  assembly  and 
lead  to  reduced  structural  capability  or 
reduced  controllability  of  the  airplane. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


60890 


I 

Federal  Register/ Vol.  68.  No.  206 /Friday.  October  24,  2003  /  Proposed  Rules 


Actions 


Compliance 


Procedures 


(1)  Inspect  ttie  wing  strut  upper  end  fitting  bolt 

holes: 
(i)  Visually  inspect  for  scoring,  ovality,  fretting, 

corrosion,  and  dimensions:  and 
(ii)  Inspect,  using  eddy  current  inspection,  for 

cracks. 


(2)  Complete  corrective  actions  for  defects  of 
tlie  wing  strut  upper  end  fittings 

(i)  If  a  crack  is  found  or  the  hole  in  the  strut 
upper  end  fitting  is  damaged  and  will  not 
dean  up,  replace  the  wing  strut  upper  end  fit- 
tings. 

(ii)  If  ttie  hole  in  the  strut  is  oval  or  damaged, 
and  the  oversize  line  reamer  will  not  repair  it: 

(A)  Get  a  repair  scheme  from  the  manufacturer; 
and 

(B)  Follow  this  repair  scheme 

(ill)  If  sconng,  fretting,  or  corrosion  is  found  or 
all  dimensions  are  within  limits,  line  ream  the 
hole  and  replace  the  t»olt. 

(3)  Replace  the  wing  strut  upper  end  fittings 


(4)  Replace  the  wing  strut  lower  end  fittings: 
(i)  Get  a  repair  scheme  from  the  manufacturer; 

and 
(II)  Follow  this  repair  scheme. 


(5)  Inspect  the  stub  wing  strut  pick  up  fitlings 
for  cracks. 


(6)  Replace  the  stub  wing  strut  pick  up  fittings 


For  Models  N22S  and  N24A:  Initially  inspect 
before  3.600  hours  time-in-sen/ice  (TIS)  on 
the  wmg  strut  upper  end  fitting  or  within  the 
nexl  100  hours  TIS  after  the  effective  date 
of  this  AD  whichever  occurs  later  Repet- 
itively inspect  thereafter  at  every  900  hours 
TIS  until  14,400  hours  TIS  are  accumulated 
on  the  wing  strut  upper  end  fitting.  For 
Model  N22B  Initially  inspect  before  5,400 
hours  TIS  on  the  wing  strut  upper  end  fit- 
ting or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD,  whichever  oc- 
curs later  Repetitively  inspect  thereafter  at 
every  1,200  hours  TIS  until  14,400  hours 
TIS  are  accumulated  on  the  wing  strut 
upper  end  fitting 

Before  further  flight  after  tne  inspection  re- 
quired in  paragraph  (e)(1)  of  this  AD.  un- 
less already  accomplished. 


Follow  the  Accomplishment  Instructions  in 
Boeing  Australia  Aerospace  Technologies 
of  Australia  Nomad  Alert  Service  Bulletin 
No  ANMD-57-12,  Revision  2,  dated  May 
25,  1999. 


Before  further  flight  when  cracks  are  found  by 
the  inspection  required  in  paragraph  (e)(1): 
and  upon  the  accumulation  of  14,4(X)  hours 
TIS  on  the  fitting  or  withm  the  next  100 
hours  TIS  after  the  eftective  date  of  this 
AD,  whichever  occurs  later  For  Models 
N22S  and  N24A:  start  repetitive  inspections 
of  paragraph  {e)(1)  of  this  AD  when  7,200 
hours  TIS  are  accumulated  on  the  wing 
strut  upper  end  fitting  For  Models  N22B: 
start  repetitive  inspections  of  paragraph 
(e)(1)  of  this  AD  when  10,800  hours  TIS 
are  accumulated  on  the  wing  strut  upper 
end  fitting. 

Upon  the  accumulation  of  14.000  hours  TIS 
on  the  fitting  or  within  the  next  100  hours 
TIS  after  the  eftective  date  of  this  AD 
whichever  occurs  later. 


Initially  inspect  upon  the  accumulation  of 
5.400  hours  TIS  on  ihe  fitting  or  within  the 
next  300  hours  TIS  on  the  fitting  after  the 
effective  date  of  this  AD.  whichever  occurs 
later  Repetitively  inspect  thereafter  at  every 
1,800  hours  TIS  until  18,800  hours  TIS  are 
accumulated  on  the  stub  wing  strut  pick  up 
fitting 


Follow  the  Accomplishment  Instructions  in 
Boeing  Australia  Aerospace  Technologies 
of  Australia  Nomad  Alert  Service  Bulletin 
No  ANMD-57-12,  Revision  2.  dated  May 
25,  1999;  and  any  repair  scheme  obtained 
from  Nomad  Operations.  Aerospace  Sup- 
port Division,  Boeing  Australia.  PO  Box 
767,  Brisbane,  OLD  4000  Australia;  tele- 
phone 61  7  3306  3366;  facsimile  61  7  3306 
3111,  Obtain  approval  of  this  repair  scheme 
through  the  FAA  at  the  address  specified  in 
paragraph  (f)  of  this  AD. 


Follow  the  Accomplishment  Instructions  in 
Boeing  Australia  Aerospace  Technologies 
of  Australia  Nomad  Alert  Service  Bulletin 
No.  ANMD-57-12,  Revision  2,  dated  May 
25.  1999. 


Before  further  flight  when  cracks  are  found 
after  the  inspection  required  in  paragraph 
(e)(5)  of  this  AD,  unless  already  accom- 
plished: and  upon  the  accumulation  of 
18,800  hours  TIS  or  300  hours  TIS  after  the 
effective  date  of  this  AD  whichever  occurs 
later 


Follow  a  repair  scheme  from  Nomad  Oper- 
ations, Aerospace  Support  Division.  Boeing 
Australia.  PO  Box  767,  Brisbane.  OLD  4000 
Australia;  telephone  61  7  3306  3366;  fac- 
simile 61  7  3306  3111,  Get  approval  of  this 
repair  scheme  through  the  FAA  at  the  ad- 
dress specified  in  paragraph  (f)  of  this  AD. 

Follow  the  Accomplishment  Instructions  in 
Aerospace  Technologies  of  Australia 
Nomad  Service  Bulletin  No.  NMD-53-18, 
dated  Febmary  8.  1996;  or  Boeing  Australia 
Aerospace  Technologies  of  Australia 
Nomad  Service  Bulletin  No.  NMD-53-18. 
Revision  1.  dated  September  3.  2002;  and 
the  applicable  airplane  maintenance  man- 
ual. 

Follow  the  Accomplishment  Instructions  in 
Aerospace  Technologies  of  Australia 
Nomad  Service  Bulletin  No.  NMD-53-18, 
dated  February  8,  1996;  or  Boeing  Australia 
Aerospace  Technologies  of  Australia 
Nomad  Service  Bulletin  No.  NMD-53-18. 
Revision  1,  dated  September  3.  2002;  and 
the  applicable  airplane  maintenance  man- 
ual. 
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Actions 


Compliance 


Procedures 


(7)  Replace  the  stub  wing  front  spar  assembly: 
(i)  Get  a  repair  scheme  from  the  manufacturer: 

and 
(ii)  Follow  this  repair  scheme 


Upon  the  accumulation  of  25,CX)0  hours  TIS 

on  the  fitting  or  within  the  next  100  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 


Follow  a  repair  scheme  from  Nomad  Oper- 
ations, Aerospace  Support  Division.  Boeing 
Australia.  PO  Box  767.  Brisbane.  OLD  4000 
Australia:  telephone  61  7  3306  3366:  fac- 
simile 61  7  3306  3111.  Get  approval  of  this 
repair  scheme  through  the  FAA  at  the  ad- 
dress specified  in  paragraph  (f)  of  this  AD. 


What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office, 
FAA.  For  information  on  anv  already 
approved  alternative  methods  of  compliance, 
contact  Ron  Atmur.  Aerospace  Engineer, 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard, 
Lakewood.  California  90712;  telephone  (562) 
627-5224:  facsimile  (562)  627-5210, 

How  Do  I  Get  Copies  of  the  Documents 
Referenced  in  This  AD? 

(g)  You  may  get  copies  of  the  documents 
referenced  in  this  AD  from  Nomad 
Operations.  Aerospace  Support  Division. 
Boeing  Australia.  PO  Box  767.  Brisbane.  QLD 
4000  Australia;  telephone  61  7  3306  3366; 
facsimile  fil  7  3306  3111.  You  may  view 
these  documents  at  P  AA.  Central  Region, 
Office  of  the  Regional  Counsel.  901  Locust, 
Room  506.  Kansas  City,  Missouri  64106. 

Is  There  Other  Information  That  Relates  to 
This  Subject? 

(h)  These  Australian  ADs  also  address  the 
subject  of  this  AD:  AD  Number  AD/G.^F- 
N22/2.  Amendment  3.  dated  January  28, 
2003.  and  AD  Number  AD/GAF-N22/70. 
Amendment  2.  dated  January  28,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
October  20.  2003 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc   03-26899  Filed  10-23-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  740  and  774 
[Docket  No.  031016261-3261-01] 
RIN  0694-AC95 

Computer  Technology  and  Software, 
and  Microprocessor  Technology 
Eligible  for  Export  or  Reexport  Under 
License  Exception 

AGENCY:  Bureau  of  Industrv  and 
Security,  Commerce. 
ACTION:  Proposed  rule. 


summary:  The  Bureau  of  Industry  and 
Security  (BIS)  proposes  to  expand  the 
availability  of  license  exceptions  for 
exports  and  reexports  of  computer 
technology  and  software,  and 
microprocessor  technology  on  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations 
(EAR)  under  Export  Classification 
Control  Numbers  (ECCNs)  3E002,  4D001 
and  4E001.  These  ECCNs  control 
technology  and  software  that  can  be 
used  for  the  development,  production. 
or  use  of  computers,  and  development 
and  production  of  microprocessors.  The 
goal  of  this  proposed  rule  is  to  solicit 
public  comments  to  assist  BIS  in 
evaluating  the  effect  of  the  proposed 
amendments.  In  addition,  this  proposed 
rule  requests  industry  to  suggest 
alternatives  for  a  different  method  or 
parameter  for  controlling  exports  of 
computers  and  microprocessors,  and  the 
technology  and  software  therefore. 
DATES:  Comments  must  be  received  by 
\n\  pmber  24.  2003. 
ADDRESSES:  Written  comments  (four 
copies)  should  be  sent  to  Sharron  Cook, 
Regulaton,'  Policy  Division,  Office  of 
Exporter  Services,  Bureau  of  Industry- 
and  Security,  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue.  N\V., 
P.O.  Box  273,  Room  2705.  Washington, 
DC  20230;  or  one  copy  e-mailed  to: 
scook@bis.doc.go\".  or  faxed  to  202-482- 
3355. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook,  Senior  Export  Policy 
Analyst,  Office  of  Exporter  Services, 
Regulatory  Policy  Division,  Bureau  of 
Industrv  and  Security,  Telephone:  (202) 
482-2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Industrv  and  Security 
(BIS)  proposes  to  expand  license 
exception  availability  under  the  Export 
Administration  Regulations  (EAR)  for 
certain  exports  of  computer  technology 
and  software  and  microprocessor 
technology.  Industry-  has  requested  that 
BIS  raise  the  Composite  Theoretical 
Performance  (CTP)  eligibility  level  for 
computer  and  microprocessor 
technology  and  software  to  correspond 
with  that  for  equipment,  in  order  to 


enable  companies  to  provide  access  to 
this  technology  and  software  to  foreign 
nationals  working  in  their  U.S.  and 
foreign  facilities. 

Computer  Technology  and  Software 

The  EAR  control  the  export  and 
reexport  of  technology  and  software  for 
the  development,  production,  or  use  of 
computers  with  a  CTP  greater  than 
28,000  Millions  of  Theoretical 
Operations  per  Second  (MTOPS)  under 
Export  Control  Classification  Numbers 
(ECCNs)  4D001  and  4E001  of  the 
Commerce  Control  List  (CCL).  Such 
technology  and  software  requires  a 
license,  for  national  security  (NS) 
reasons,  to  all  destinations  except 
Canada.  How^ever,  ECCNs  4D001  and 
4E001  provide  that  License  Exception 
TSR  (section  740.6  of  the  EAR)  is 
available  for  exports  and  reexports  of 
such  technology  and  soft w, ire:  (1)  For 
computers  of  unlimited  CTP  to  22 
countries:  and  (2)  for  computers  with  a 
CTP  less  than  or  equal  to  33.000  MTOPS 
to  countries  listed  in  Country  Group  B 
(Supplement  No.  1  to  part  740).  License 
Exception  TSR  availability  for  computer 
software  and  technology  is  inconsistent 
with  License  Exception  CTP  availability 
for  computer  hardware  in  two  ways:  (1  j 
The  countries  eligible;  and  (2)  the 
MTOPS  level. 

On  June  4,  2002,  BIS  published  a 
notice  of  inquiry  (67  FR  39675). 
requesting  information  from  industry  to 
assist  BIS  in  evaluating  the  license 
exception  eligibility  level  of  33,000 
MTOPS  for  exports  and  reexports  of 
computer  techjiology  and  software 
controlled  under  ECCNs  4D001  and 
4E001.  BIS  received  four  comments  in 
response  to  the  notice  of  inquiry,  all 
stating  that  the  license  exception 
threshold  should  be  adjusted. 

This  proposed  rule  wnuld  remove 
License  Exception  TSR  eligibilitv  for 
certain  computer  technologv  and 
software  under  ECCNs  4D06l  and 
4E001,  but  would  make  this  computer 
technology  and  software  eligible  for 
License  Exception  CTP  (section  740.7  of 
the  EAR).  License  Exception  CTP 
currently  only  applies  to  computer 
hardware  classified  under  ECCN  4A003. 
The  22  countries  that  are  currentlv 
eligible  to  receive  technologv  and 
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software  for  computers  with  unlimited 
CTP  under  License  Exception  TSR 
would  continue  to  be  eligible  for  the 
same,  unlimited  level  of  technology  and 
software  under  License  Exception  CTP. 
All  of  these  22  countries  are  in 
"Computer  Tier  1"  for  purposes  of 
License  Exception  CTP.  Technology  and 
software  for  computers  with  a  CTP 


equal  to  or  less  than  150.000  MTOPS  for 
export  or  reexport  to  Computer  Tier  1 
destinations  other  than  these  22 
countries  would  be  eligible  for  License 
Exception  CTP  Technology  and 
software  for  computers  with  a  CTP 
equal  to  or  less  than  75.000  MTOPS 
would  be  eligible  for  License  Exception 
CTP  to  "Computer  Tier  3"  destinations. 


Exports  and  reexports  to  countries  in 
Country  Group  E:l  (terrorist  supporting 
countries)  will  continue  to  be  ineligible 
for  License  Exception  CTP.  The 
following  chart  shows  the  proposed 
eligibility  thresholds  under  License 
Exception  CTP. 


Proposed  Computer  Technology  and  Software  Eligibility  Thresholds  Under  License  Exception  C  i  P 


Uniimrted 
CTP 

22  Tier  1"  countries:  Australia.  Austria,  Belgium.  Canada.  Denmark,  Finland.  France,  Germany,  Greece,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands,  New  Zealand,  Nonway,  Portiigal,  Spain,  Sweden,  Switzerland,  Turkey,  and  the 
United  Kingdom. 

150,000 
MTOPS 

All  other  "Tier  1"  countries:  Antigua  and  Barbuda,  Argentina.  Bahamas.  Bangladesh.  Barbados,  Belize,  Benin,  Bhutan,  Bo- 
livia. Botswana,  Brazil,  Brunei,  Burkina  Faso,  Burma,  Burundi.  Cameroon.  Cape  Verde,  Central  African  Republic,  Chad, 
Chile.  Colombia,  Congo,  Costa  Rica.  Cote  d'lvoire.  Cyprus.  Czech  Republic.  Dominica,  Dominican  Republic,  Ecuador, 
El  Salvador.  Equatorial  Guinea.  Eritrea.  Estonia,  Ethiopia.  Fiji,  Gabon,  Gambia  (The),  Ghana,  Grenada,  Guatemala, 
Guinea,  Guinea-Bissau.  Guyana.  Haiti.  Honduras.  Hong  Kong.  Hungary,  Iceland,  Indonesia,  Jamaica.  Kenya,  Kiribati, 
Korea  (Republic  of),  Latvia.  Lesotho.  Liberia.  Liechtenstein.  Lithuania.  Madagascar,  Malawi,  Malaysia,  Maldives,  Mali, 
Malta,  Marshall  Islands,  Mauritius,  Mexico,  Micronesia  (Federated  States  of).  Monaco,  Mozambique,  Namibia,  Nauru, 
Nepal.  Nicaragua.  Niger,  Nigena,  Patau,  Panama,  Papua  New  Guinea,  Paraguay.  Peru,  Philippines,  Poland,  Romania, 
Rwanda.  St  Kitts  &  Nevis,  St  Lucia.  St.  Vincent  and  Grenadines.  Sao  Tome  &  Principe,  San  Marino,  Senegal, 
Seychelles,  Sierra  Leone,  Singapore.  Slovakia,  Slovenia.  Solomon  Islands,  Somalia,  South  Africa,  Sri  Lanka,  Surinam, 
Swaziland,  Taiwan.  Tanzania,  Togo.  Tonga,  Thailand.  Tnnidad  and  Tobago,  Tuvalu,  Uganda,  Uruguay,  Vatican  City, 
Venezuela,  Western  Sahara,  Western  Samoa,  Zaire.  Zambia,  and  Zimbabwe 

75.000 

MTOPS 

AH  'Tier  3"  countries:  Afghanistan.  Albania,  Algeria,  Andorra,  Angola,  Armenia,  Azerbaijan,  Bahrain,  Belarus,  Bosnia  & 
Herzegovina,  Bulgana,  Cambodia,  China  (People's  Republic  of),  Comoros,  Croatia,  Djibouti,  Egypt,  Georgia,  India, 
Israel.  Jordan,  Kazakhstan.  Kuwait,  Kyrgyzstan,  Laos.  Lebanon,  Macau,  Macedonia  (The  Former  Yugoslav  Republic  of), 
Mauntania,  Moldova,  Mongolia,  Morocco,  Oman,  Pakistan,  Qatar,  Russia,  Saudi  Arabia,  Tajikistan,  Tunisia, 
Turkmenistan,  Ukraine,  United  Arab  Emirates.  Uztjekistan,  Vanuatu,  Vietnam.  Yemen,  and  Federal  Republic  of  Yugo- 
slavia (Serbia  and  Montenegro) 

Not  eligible 

Cuba,  Iran,  Iraq,  Libya,  North  Korea,  Sudan,  and  Syria, 

Microprocessor  Technology 

Technology  for  the  development  and 
production  of  microprocessors  that  have 
a  CTP  exceeding  530  MTOPS  and  an 
arithmetic  logic  unit  with  an  access 
width  of  32  bits  or  more  are  controlled 
by  ECCN  3E002,  License  Exception  TSR 
is  available  for  the  export  and  reexport 
of  technology  for  microprocessors  of 
unlimited  CTP  to  occur  to  all  Country 
Group  B  countries  (.see  Supplement  No, 
1  to  part  740  of  the  EAR),  if  all  the 
criteria  of  License  Exception  TSR  are 
met  (see  section  740,6  of  the  EAR  for 
License  Exception  TSR  requirements). 

This  rule  proposes  to  make 
technology  for  the  development  and 
production  of  microprocessors  also 
eligible  for  License  Exception  CIV,  The 
threshold  for  eligibility  would  be 
limited  by  CTP  at  a  level  that  is  yet  to 
be  determined.  License  Exception  CIV  is 
available  for  exports  and  reexports  of 
items  that  require  a  license  for  national 
security  reasons  only  that  are  destined 
to  civil  end-users  for  civil  end-uses  in 
Country  Group  D;l,  except  North  Korea. 
CrV  may  not  be  used  for  exports  and 
reexports  to  military  end-users  or  to 
known  militarv  uses.  In  addition  to 


conventional  military  activities,  military' 
uses  include  any  proliferation  activities 
described  in  part  744  of  the  EAR,  It 
should  be  noted  that  a  license  is  also 
required  for  transfer  of  items  exported 
under  License  Exception  CIV  to  military' 
end-users  or  end-uses  within  Country 
Group  D:l  countries. 

Request  for  Comments 

The  goals  of  this  proposed  rule  are  to 
solicit  public  comments  to  assist  BIS  in 
evaluating  the  effect  the  proposed 
amendments  to  expand  license 
exception  availability  would  have  on 
industry,  and  to  discover  whether 
industrv'  would  suggest  a  different 
method  or  parameter  for  controlling 
exports  of  computers  and 
microprocessors,  and  the  technology 
and  software  therefor.  To  ensure 
maximum  public  ppxticipation  in  the 
review  process,  comments  are  solicited 
for  the  next  30  days.  In  particular,  BIS 
is  interested  in  comments  relating  to  the 
following: 

1.  What  impact  would  the  proposed 
revision  of  computer  technology  and 
software  controls  have  on  your 
company? 


2,  Is  there  another  proposal  regarding 
computer  technology  and  software,  and 
microprocessor  technology  controls  that 
you  would  like  Commerce  to  consider? 
If  so.  describe  your  proposal  in  detail 
and  please  give  technical  and  other 
justifications  for  your  proposal. 

3,  What  is  the  highest  CTP  level  for 
microprocessors  currently  being 
manufactured  bv  vour  company? 

4,  What  should  be  the  CTP  MTOPS 
limitation  for  microprocessor 
technology  under  the  proposed  License 
Exception  CIV?  Please  provide  detailed 
technical  and  other  justification  for  your 
proposal. 

5,  How  do  other  countries  license  the 
transfer  of  computer  technology  and 
software,  and  microprocessor 
technology?  Have  there  been  instances 
where  your  company  has  been  placed  at 
a  competitive  disadvantage  based  on 
current  U.S,  license  requirements? 

6,  What  are  your  predictions  for  the 
CTP  level  of  microprocessors  that  will 
be  in  production  3  and  5  years  from 
now?  On  what  basis  did  you  make  your 
predictions? 

7,  What  percentage  of  your  research 
and  development  is  accomplished:  (1) 
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Outside  of  the  United  States:  and  (2) 
with  the  assistance  of  foreign  nationals 
within  the  United  States? 

8.  Is  there  an  alternative  method  or 
parameter  for  controlling  exports  of 
computers  and  microprocessors  and  the 
technology  and  software  therefore  that 
industry  believes  would  be  more  in-line 
with  the  way  industry  produces, 
develops,  or  measures  these  items? 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  The 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time. 

The  period  tor  submission  of 
comments  will  close  November  24, 
2003.  The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannoi  be  assured.  The 
Department  will  not  accept  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  anv  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  persons 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations.  All  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  The 
Department  requires  comments  be 
submitted  in  written  form. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Bureau  of  Ind'istr>-  and  Security.  Office 
of  Administration,  U.S.  Department  of 
Commerce,  Room  6883.  14th  and 
Constitution  Avenue.  N\V..  Washington, 
DC  20230;  (202)  482-0637.  This 
component  does  not  maintain  a  separate 
public  inspection  facilifv.  Requesters 
should  first  view  BIS's  FOIA  Web  site 
(which  can  be  reached  through  http:// 
w-Hiv. his. doc.gov/foia].  If  the  records 
sought  cannot  be  located  at  this  site,  or 
if  the  requester  does  not  have  access  to 
a  computer,  please  call  the  phone 
number  above  for  assistance. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001. 
Executive  Order  13222  of  August  17, 
2001  (3  CFR.  2001  Comp..  p.  783 
(2002)).  as  extended  by  the  Notice  of 
August  14.  2002  (3  CFR.  2002  Comp..  p. 
306  (2003)).  continues  the  Regulations 
in  effect  under  the  International 
Emergency  Economic:  Powers  Act. 

Rulemaking  Requirements 

1.  This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 


2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA).  unless  that 
collection  of  information  di.'^plavs  a 
currently  valid  OMB  Control  Number. 
This  regulation  involves  collections 
previously  approved  bv  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0088.  ■'Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 
and  recordkeeping  activities  account  for 
12  minutes  per  submission. 

3.  This  rule  does  not  contain  policies 
with  federalism  implications  as  this 
term  is  defined  in  Executive  Order 
13132. 

4.  Pursuant  to  5  U.S.C.  553(b)(A).  the 
provisions  of  the  Administrative 
Procedure  Act  requiring  a  notice  of 
proposed  rulemaking  and  the 
opportunity  for  public  comment  are 
waived,  because  this  regulation  involves 
a  general  statement  of  policy  and  rule  of 
agency  procedure.  No  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule.  Because  a  notice 
of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law.  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  However,  in  view  of  the 
importance  of  this  proposed  rule,  which 
represents  the  first  comprehensive 
statement  of  BIS's  approach  toward 
these  issues.  BIS  is  seeking  public 
comments  before  these  revisions  take 
effect.  The  period  for  submission  of 
comments  will  close  November  24. 
2003.  BIS  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  a  final 
rule.  Comments  received  after  the  end  of 
the  comment  period  will  be  considered 
if  possible,  but  their  consideration 
cannot  be  assured.  BIS  will  not  accept 
public  comments  accompanied  bv  a 
request  that  a  part  or  all  of  the  material 
be  treated  confidentially  because  of  its 
business  proprietary'  nature  or  for  any 
other  reason.  BIS  will  return  such 
comments  and  materials  to  the  persons 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of  the 
final  rule.  All  public  comments  on  this 
proposed  rule  must  be  in  writing 
(including  fax  or  e-mail)  and  will  be  a 
matter  of  public  record,  available  for 
public  inspection  and  copying.  The 


Office  of  Administration.  Bureau  of 
Industry  and  Security.  U.S.  Department 
of  Commerce,  displays  these  public 
comments  on  BIS's  Freedom  of 
Information  Act  (FOIA)  Web  site  at 
http://ww'v^-.bis. doc.gov/foia.  This  office 
does  not  maintain  a  separate  public 
inspection  facility.  If  you  have  technical 
difficulties  accessing  this  Web  site, 
please  call  BIS's  Office  of 
Administration  at  (202)  482-0637  for 
assistance. 

List  of  Subjects 

15  CFR  Part  740 

Administrative  practice  and 
procedure.  Exports.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  774 

Exports.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  740  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  proposed  to  be 
amended  as  follows: 

PART  740— {AMENDED] 

1,  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app  2401  et  seq.;  50 
U.S.C.  1701  ef  seq.;  Sec.  901-911.  Pub  L. 
106-387;  E.O.  13026,  61  PR  58767.  3  CFR, 
1996  Comp..  p.  228;  E.O.  13222.  66  FR  44025. 
3  CFR.  2001  Comp..  p.  783;  Notice  of  August 
7.  2003.  68  FR  47833.  August  11.  2003. 

2.  Section  740.7  is  revised  to  read  as 
follows: 

§740.7    Computers  (CTP). 

(a)  Scope.  11)  Commodities.  License 
Exception  CTP  authorizes  exports  and 
reexports  of  computers,  including 
"electronic  assemblies"  and  specially 
designed  components  therefor 
controlled  by  ECCN  4A003.  exported  or 
reexported  separately  or  as  part  of  a 
system  for  consumption  in  Computer 
Tier  countries  as  provided  by  this 
section.  When  evaluating  your  computer 
to  determine  License  Exception  CTP 
eligibility,  use  the  CTP  parameter  to  the 
exclusion  of  other  technical  parameters 
for  computers  classified  under  ECCN 
4A003.a  or  .b,  and  "electronic 
assemblies"  under  ECCN  4A003.C, 
except  for  parameters  specified  as 
Missile  Technology  (M'T)  concerns  or 
4A003.e  (equipment  performing  analog- 
to-digital  conversions  exceeding  the 
limits  in  ECCN  3A001.a.5.a). 

(2)  Technology  and  software.  License 
Exception  CTP  authorizes  exports  and 
reexports  of  software  and  technology 
controlled  by  ECCNs  4D001  and  4E6oi 
specially  designed  or  modified  for  the 
"development",  "production",  or  "use" 
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of  computers,  including  "electronic 
assemblies"  and  specially  designed 
components  therefor  classified  in  ECCN 
4A003  or  4A994  to  Computer  Tier 
countries  as  provided  by  this  section. 

(b)  Restrictions  (1)  Related  equipment 
controlled  under  4A003.d  and  g  may 
not  be  exported  or  reexported  under  this 
License  Exception  when  exported  or 
reexported  separately  from  eligible 
computers  authorized  undrr  this 
License  Exception. 

(2)  Access  and  release  restrictions,  (i) 
Computers.  Computers  eligible  for 
License  Exception  CTP  may  not  be 
accessed  either  physically  or 
computationally  by  nationals  of  Cuba, 
Iran,  Iraq,  Libya.  North  Korea,  Sudan,  or 
Syria,  except  that  commercial 
consignees  described  in  Supplement 
No.  3  to  part  742  of  the  EAR  are 
prohibited  only  from  giving  such 
nationals  user-accessible 
programmability. 

(ii)  Technology'  and  software. 
Technology  and  software  eligible  for 
License  Exception  CTP  may  not  be 
released  to  nationals  of  Cuba.  Iran.  Iraq, 
Libya.  North  Korea.  Sudan,  or  Syria. 

(3)  Computers,  software  and 
technologv  eligible  for  License 
Exception  CTP  may  not  be  reexported  or 
retransferred  without  prior 
authorization  from  BIS.  i.e..  a  license,  a 
permissive  reexport,  another  License 
Exception,  or  "No  License  Required". 
This  restriction  must  be  conveyed  to  the 
consignee,  via  the  Destination  Control 
Statement,  see  §  758.6  of  the  EAR. 
Additionally,  the  end-use  and  end-user 
restrictions  in  paragraph  (d)(3)  of  this 
section  mu.st  be  conveyed  to  any 
consignee  in  Computer  Tier  3. 

(4)  You  may  not  use  this  License 
Exception  to  export  or  reexport  items 
that  vou  know  will  be  used  to  enhance 
the  CTP  beyond  the  eligibility  limit 
allowed  to  your  country  of  destination. 

(c)  Computer  Tier  J.  (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  under  this  License 
Exception  include  Antigua  and 
Barbuda.  Argentina,  Australia,  Austria, 
Bahamas,  Bangladesh.  Barbados, 
Belgium,  Belize,  Benin.  Bhutan.  Bolivia, 
Botswana.  Brazil.  Brunei,  Burkina  Faso. 
Burma,  Burundi,  Cameroon.  Cape 
Verde,  Central  African  Republic,  Chad, 
Chile,  Colombia,  Congo,  Costa  Rica, 
Cote  d'lvoire,  Cyprus,  Czech  Republic, 
Denmark.  Dominica.  Dominican 
Republic.  Ecuador.  El  Salvador, 
Equatorial  Guinea.  Eritrea.  Estonia. 
Ethiopia,  Fiji.  Finland.  France.  Gabon. 
Gambia  (The),  Germany,  Ghana,  Greece, 
Grenada,  Guatemala,  Guinea,  Guinea- 
Bissau.  Guvana,  Haiti,  Honduras,  Hong 
Kong,  Hungary,  Iceland.  Indonesia, 
Ireland.  Italv.  Jamaica.  lapan.  Kenya, 


Kiribati,  Korea  (Republic  of),  Latvia, 
Lesotho,  Liberia,  Liechtenstein, 
Lithuania,  Luxembourg,  Madagascar, 
Malawi,  Malaysia,  Maldives,  Mali. 
Malta.  Marshall  Islands,  Mauritius. 
Mexico.  Micronesia  (Federated  States 
of),  Monaco,  Mozambique.  Namibia, 
Nauru,  Nepal,  Netherlands,  New 
Zealand,  Nicaragua,  Niger,  Nigeria, 
Norway,  Palau,  Panama,  Papua  New 
Guinea,  Paraguay,  Peru,  Philippines, 
Poland,  Portugal,  Romania,  Rwanda,  St. 
Kitts  &  Nevis,  St.  Lucia,  St.  Vincent  and 
Grenadines,  Sao  Tome  &  Principe,  San 
Marino,  Senegal,  Seychelles,  Sierra 
Leone,  Singapore,  Slovakia,  Slovenia, 
Solomon  Islands,  Somalia,  South  Africa, 
Spain,  Sri  Lanka,  Surinam,  Swaziland, 
Sweden,  Switzerland,  Taiwan, 
Tanzania,  Togo.  Tonga,  Thailand, 
Trinidad  and  Tobago,  Turkey,  Tuvalu, 
Uganda,  United  Kingdom,  Uruguay, 
Vatican  City,  Venezuela,  Western 
Sahara,  Western  Samoa,  Zaire,  Zambia, 
and  Zimbabwe, 

(2)  Eligible  commodities.  All 
computers,  including  electronic 
assemblies  and  specially  designed 
components  therefor  are  eligible  for 
License  Exception  CTP  to  Tier  1 
destinations,  subject  to  the  restrictions 
in  paragraph  (b)  of  this  section. 

(3)  Eligihle  software  and  technology. 
(i)  Software  and  technology  described  in 
paragraph  (a)(2)  of  this  section  are 
eligible  for  License  Exception  CTP  to: 
Australia.  Au.stria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Germany, 
Greece,  Irekmd,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain, 
Sweden.  Switzerland,  Turkey,  or  the 
United  Kingdom;  and. 

(ii)  Software  and  technology 
described  in  paragraph  (a)(2)  of  this 
section  for  computers  with  a  CTP  less 
than  or  equal  to  150,000  MTOPS  are 
eligible  for  License  Exception  CTP  to 
Tier  1  destinations,  other  than  the 
destinations  that  are  listed  in  paragraph 
(c)(3)(i)  of  this  section,  subject  to  the 
restrictions  in  paragraph  (bj  of  this 
section, 

(d)  Computer  Tier  3.  (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  and  reexports  under 
this  License  Exception  are  Afghanistan, 
Albania,  Algeria,  Andorra,  Angola. 
Armenia.  Azerbaijan.  Bahrain,  Belarus, 
Bosnia  &  Herzegovina,  Bulgaria, 
Cambodia,  China  (People's  Republic  of), 
C^omoros,  Croatia,  Djibouti,  Egypt, 
Georgia,  India,  Israel,  Jordan, 
Kazakhstan,  Kuwait,  Kyrgyzstan,  Laos, 
Lebanon.  Macau,  Macedonia  (The 
Former  Yugoslav  Republic  of), 
Mauritania,  Moldova,  Mongolia, 
Morocco,  Oman.  Pakistan,  Qatar,  Russia, 
Saudi  Arabia,  Tajikistan,  Tunisia, 


Turkmenistan,  Ukraine,  United  Arab 
Emirates,  Uzbekistan,  Vanuatu, 
Vietnam.  Yemen,  and  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro). 

(2)  Eligible  commodities.  All 
computers,  including  electronic 
assemblies  and  specially  designed 
components  therefor  having  a  CTP  less 
tlian  or  equal  to  190,000  MTOPS  are 
eligible  for  License  Exception  CTP  to 
Tier  3  destinations,  subject  to  the 
rei-trictions  in  paragraphs  (b)  and  (d)(4) 
of  this  section. 

(3)  Eligible  software  and  technology. 
Software  and  technology  described  in 
paragraph  {a)(2)  of  this  section  for 
computers  with  a  CTP  le.';s  than  or  equal 
to  75,000  MTOPS  are  eligible  for 
License  Exception  CTP  to  Tier  3 
destinations,  subject  to  the  restrictions 
in  paragraphs  (b)  and  (d)(4)  of  this 
section. 

(4)  Eligible  exports.  Only  exports  and 
reexports  to  permitted  end-users  and 
end-uses  located  in  countries  in 
Computer  Tier  3  are  permitted  under 
License  Exception  CTP;  however. 
License  Exception  CTP  does  not 
authorize  exports  and  reexports  to 
Computer  Tier  3  for  nuclear,  chemical, 
biological,  or  missile  end-users  and  end- 
uses  subject  to  license  requirements 
under  §  744.2.  §  744.3.  §  744.4.  and 

§  744,5  of  the  EAR.  Such  exports  and 
reexports  will  continue  to  require  a 
license  and  will  be  considered  on  a 
case-by-case  basis.  Retransfers  to  these 
end-users  and  end-uses  in  eligible 
countries  are  strictly  prohibited  without 
prior  authorization. 

(e)  Reporting  requirements.  See 
§  743,1  of  the  EAR  for  reporting 
requirements  of  certain  items  under 
License  Exception  CTP. 

PART  774— [AMENDED] 

3,  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C." 
7430(e);  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354:  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911,  Pub,  L. 
106-387;  Sec.  221.  Pub.  L.  107-56;  E.O. 
13026.  61  FR  58767.  3  CFR.  1996  Comp.,  p. 
228;  E.O.  13222.  66  FR  44025. 3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  7.  2003.  68 
FR  47833,  August  11.  2003. 

4.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics.  Export  Control 
Classification  Number  (ECCN)  3E002  is 
amended  bv  revising  the  "CIV" 
paragraph  in  the  License  Exceptions 
section,  to  read  as  follows: 

3E002     "Technology"  according  to 
the  General  Technology  Note  other  than 
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that  controlled  in  3E001  for  the 
"development"  or  "production"  of 
"microprocessor  microcircuits ',  "micro- 
computer microcircuits"  and 
microcontroller  microcircuits  having  a 
"composite  theoretical  performance" 
("CTP")  of  530  million  theoretical 
operations  per  second  (MTOPS)  or  more 
and  an  arithmetic  logic  unit  with  an 
access  width  of  32  bits  or  more. 


License  Exceptions 

CIV:  Yes.  for  general  purpose 
microprocessors  with  a  CTT  equal  to  or 
less  than  [NUMBER  YET  TO  BE 
DETERMINED  1. 

TSR:*   *    * 


5.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List).  Categorv 
4 — Computers.  Export  Control 
Classification  Number  (ECCN)  4D001  is 
amended  by  revising  the  License 
Exception  section,  to  read  as  follows: 

4D001     "Software"  specially 
designed  or  modified  for  the 
"development",  "production"  or  "use" 
of  equipment  or  'software"  controlled 
by  4A001  to  4A004,  or  4D  (except 
40980.  4D993  or  4D994).  and  other 
specified  software,  see  List  of  Items 
Controlled. 


License  Exceptions 

CIV:  N/A 

TSR:  Yes.  for  all  other  "software"  not 
eligible  for  License  Exception  CTP, 

CTP:  Yes  (see  740,7  of  the  EAR  for 
eligibility  criteria), 

«         *         ♦         «         * 

6.  In  Supplement  No,  1  to  part  774 
(the  Commerce  Control  List),  Category 
4 — Computers.  Export  Control 
Classification  Number  (ECCN)  4E001  is 
amended  by  revising  the  License 
Exception  section,  to  read  as  follows: 

4E001      "Technology"  according  1o 
the  General  Technology  Note,  for  the 
"development",  "production"  or  "use" 
of  equipment  or  "software"  controlled 
by  4A  (except  4A980,  4A993  or  4A994) 
or  4D  (except  4D980.  4D993.  4D994). 
and  other  specified  technologv,  see  List 
of  Items  Controlled, 
***** 

License  Exceptions 

CIV:  N/A. 

TSR:  Yes.  for  all  other  "technology" 
not  eligible  for  License  Exception  CTP 

CTP:  Yes  (see  740.7  of  the  EAR  for 
eligibility  criteria). 


Dated:  October  20,  2003. 
Matthew  S.  Borman. 

Acting  Assistant  Secretaiy'  for  Export 

Administration. 

IFR  Doc,  03-26788  Filed  10-23-03:  8:45  am] 

BILLING  CODE  3510-33-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFRPart  1 

[REG-13248»-03] 

RIN-1545-BC40 

Remedial  Actions  for  Tax-Exempt 
Bonds;  Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRS), 

Trcasurv, 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
under  section  103(a)  of  the  Internal 
Revenue  Code  that  amend  the  final 
regulations  that  provide  certain 
permitted  remedial  actions  for  tax- 
exempt  bonds  issued  by  State  and  local 
governments, 

DATES:  The  public  hearing  originally 
scheduled  for  November  4.  2003,  at  10 
a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  M.  Cruse  of  the  Publications  and 
Regulations  Branch.  Legal  Processing 
Division,  Associate  Chief  Counsel 
(Procedure  and  Administration).  (202) 
622-4693  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
ol  proposed  rulemaking  and  notice  of 
public  hearing  that  dppeared  in  the 
Federal  Register  on  Mondav,  July  21. 
2003  (68  FR  43059),  announced  that  a 
public  hearing  was  scheduled  for 
November  4.  2003.  at  10  a.m.,  in  the 
auditorium.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue, 
N\V,,  Washington,  DC,  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  103(a)  of  the 
Internal  Revenue  Code, 

The  public  comment  period  for  these 
regulations  expired  on  October  14.  2003, 
The  outlines  of  oral  testimony  were  due 
on  October  14.  2003,  The  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing,  instructed  those 
interested  in  testifv'ing  at  the  public 
hearing  to  submit  an  outline  of  the 
topics  to  be  addressed.  As  of  Tuesdav. 
October  21.  2003.  no  one  has  submitted 
an  outline  of  oral  testimonv.  Therefore 


the  public  hearing  scheduled  for 
November  4,  2003,  is  cancelled. 

Cynthia  E.  Grigsby, 

Acting  Chief,  Publications  and  Regulations 

Branch.  Legal  Processing  Division.  Associate 

Chief  Counsel  (Procedure  and 

Administration). 

[FR  Doc.  03-26941  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[CGD05-03-15S] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Nanticoke  River.  Sharptown. 
MD 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  the  Sharptown  Outboard 
Regatta,  a  marine  event  held  on  the 
waters  of  the  Nanticoke  River  near 
Sharptown.  Maryland.  This  action  is 
necessani'  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Nanticoke  River 
during  the  event. 

DATES;  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  22.  2004, 

ADDRESSES:  You  may  mail  comments 
and  re!dt(^d  material  to  Commander 
(oax).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a,m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203  The  Auxiliary 
and  Recreational  Boating  Safetv  Branch. 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays, 

FOR  FURTHER  INF0RMAT»ON  CONTACT:  S,  L. 
Phillips,  Pru)ect  Manager.  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757) 398-6204 
SUPPLEMENTARY  INFORMATION: 
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Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-0,3-156). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8''.^  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know^  thev  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
m  the  Federal  Register. 

Background  and  Purpose 

The  North-.South  Racing  Association 
sponsors  the  Sharptown  COutboard 
Regatta  annually  on  the  last  Saturday 
and  Sundav  in  June.  The  event  consists 
of  apprf).ximatelv  50  hydroplanes  and 
runabouts  conducting  high-speed 
competitive  races  on  the  waters  of  the 
Nanticoke  River  between  the  Maryland 
S  R.  313  Highwav  Bridge  and  Nanticoke 
River  Light  43  (LLN-24175).  The  races 
usually  begin  at  12  noon  and  conclude 
at  5  p.m.  each  day.  A  fleet  of  spectator 
vessels  normally  gathers  nearby  to  view 
the  event.  To  provide  for  the  safety  of 
participants,  spectators  and  transiting 
vessels,  the  Coast  Guard  intends  to 
temporarily  restrict  vessel  movement  in 
the  event  area  before,  during  and  after 
the  event. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  permanent  regulated  area  on  specified 
waters  of  the  Nanticoke  River,  near 
Sharptown.  Maryland.  The  regulated 
area  would  include  waters  of  the 
Nanticoke  River  between  the  Maryland 
S.R.  313  Highwav  Bridge  and  Nanticoke 
River  Light  43  (LLN-24175).  The 
proposed  special  local  regulations 
would  restrict  general  navigation  in  the 
regulated  area  on  the  last  Saturday  and 
Sunday  in  June  and  would  be  enforced 
from  one  hour  prior  to  the  start  of  the 
event  to  one  hour  after  the  event  each 
day.  Except  for  participants  in  the 


Sharptown  Outboard  Regatta  and 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  would  be  allowed  to 
enter  or  remain  in  the  regulated  area. 
The  Patrol  Commander  would  allow 
non-participating  vessels  to  transit  the 
regulated  area  between  races,  when  it  is 
safe  to  do  so.  The  proposed  regulated 
area  is  needed  to  control  vessel  traffic 
before,  during  and  after  the  event  to 
enhance  the  safety  of  participants, 
spectators  and  transiting  vessels. 

Regidatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3  (f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under, 
section  6  (a)  (3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulator}'  policies  and  procedures  of 
DHS  is  unnecessary.  Although  this 
proposed  regulation  would  prevent 
traffic  from  transiting  a  portion  of  the 
Nanticoke  River  during  the  event,  the 
effect  of  this  proposed  regulation  would 
not  be  significant  due  to  the  limited 
duration  that  the  regulated  area  will  be 
in  effect  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  Additionally,  vessel  traffic 
would  be  able  to  transit  the  regulated 
area  when  the  Coast  Guard  Patrol 
Commander  deems  it  is  safe  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 


might  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Nanticoke 
River  during  the  event. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  be  in  effect  for  only  two  days 
each  year.  Vessel  traffic  would  be  able 
to  transit  the  regulated  area  when  the 
Coast  Guard  Patrol  Commander  deems  it 
is  safe  to  do  so.  Before  the  enforcement 
period,  we  would  issue  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

If  you  think  mat  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (.see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  f:an  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory^  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  .\ct  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
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complianc;e  nn  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determinefl  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  I'lifunded  Mandates  Reform  Act 
of  1995  (2  IJ.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv  regulator\'  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expendiiure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.Onn.noO  or  more  in  anv  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  propertv  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights, 

Civil  Justice  Reform 

This  pr(jposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  ihis  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children, 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  rtn  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  .Actions 
Concerning  Regulations  That 
Significantly  Affect  Energv  Supplv, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulator}'  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211, 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  Ml6475,lD, 
and  determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways, 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1,  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U,S.C,  1233;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2,  Add  §  100,532  to  read  as  follows: 

§100.532     Nanticoke  River.  Stiarptown,  MD. 

(aj  Reguluted  Art^u.  The  reguialed  died 
includes  all  w-aters  of  the  Nanticoke 
River,  near  Sharptown,  Maryland, 
between  Mar\land  S,R.  313  Highway 
Bridge  and  Nanticoke  River  Light  43 
(LLN-24175),  bounded  by  a  line  drawn 
between  the  following  points: 
southeasterly  from  latitude  38°32'46''  N, 
longitude  075°43'14"  W,  to  latitude 
38°32'42"  N,  longitude  75=43'09"  W, 
thence  northeasterlv  to  latitude 
38"=33'04"  N,  longitude  075°42'39"  W, 
thence  northwesterlv  to  latitude 
38"33'09"  N,  longitude  75=42'44"  W, 
thence  southwesterly  to  latitude 
38°32'46"  N,  longitude  75°43'14''  W.  All 
coordinates  reference  Datum  NAD  1983 

(b)  Definitions.  The  folhnving 
definitions  apply  to  this  section: 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  bv  the  Commander, 
Coast  Guard  Activities  Baltimore, 

Official  Patrol  means  any  vessel 
assigned  or  approved  by  Commander. 
Coast  Guard  Activities  Baltimore  with  a 
commissioned,  warrant,  or  petty  officer 


on  board  and  displaying  a  Coast  Guard 
ensign. 

(c)  Special  local  regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol; 
and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol. 

(d)  Enforcement  period.  This  section 
will  be  enforced  annually  on  the  Last 
Saturday  and  Sunday  in  June.  Notice  of 
the  specific  event  times  will  be  given 
via  marine  Safety  Radio  Broadcast  on 
VHF-FM  marine  band  radio  channel  22 
(157,1  MHz), 

Dated:  October  10,  2003, 
Ben  R,  Thomason.  Ill, 
Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
|FR  Doc.  0.3-26868  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Application  for 
Approval  of  Hevi-Steel  as  a  Nontoxic 
Shot  Material  for  Waterfowl  Hunting 

agency:  Fish  and  Wildlife  Service, 

ACTION:  Notice  of  application, 

summary:  The  U,S,  Fish  and  Wildlife 
Service  (Service)  is  providing  public 
notification  that  ENVIRON-Metal,  Inc. 
of  Sweet  Home,  Oregon,  has  applied  for 
approval  of  HEVI-Steel  shot  as  nontoxic 
for  waterfowl  hunting  in  the  United 
States.  The  Service  has  initiated  review 
of  Hevi  Steel  under  the  criteria  set  out 
in  Tier  1  of  the  nontoxic  shot  approval 
procedures. 

DATES:  A  comprehensive  review  of  the 
Tier  1  information  is  to  be  concluded  by 
December  23.  2003. 

ADDRESSES:  ENVIRON-Metal's 
application  may  be  reviewed  in  Room 

4091  al  the  Fish  and  Wildlife  Ser\'ice, 
Division  of  Migratory  Bird  Management, 
4501  N.  Fairfax  Drive,  Arlington. 
Virginia,  22203-1610,  Comments  on 
this  notice  may  be  submitted  to  the 
Division  of  Migratorv  Bird  Management 
at  4401  North  Fairfax  Drive,  MS  MBSP- 
4107.^rlmgton.  V.^  22203-1610. 
Comments  will  become  part  of  the 
Administrative  Record  for  the  review  of 
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the  application.  The  public  may  review 
comments  at  Room  4091  at  the  Fish  and 
Wildlife  Service,  Division  of  Migratory 
Bird  Management,  4501  North  Fairfax 
Drive,  Arlington,  Virginia,  22203-1610. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Brian  Millsap,  Chief,  Division  of 
Migratory  Bird  Management.  (703)  358- 
1714,  or  John  J.  Kreilich.  Jr.,  Wildlife 
Biologist,  Division  of  Migratory  Bird 
Management,  (703)  358-1928. 
SUPPLEMEhfTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  1918  (Act) 
(16  U.S.C.  703-712  and  16  U.S.C.  742  a- 
j)  implements  migratory  bird  treaties 
between  the  Uniled  States  and  Great 
Britain  for  Canada  (1916  and  1996  as 
amended),  Mexico  (1936  and  1972  as 
amended),  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  the  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 
as  permitted  under  the  Act.  The  Act 
authorizes  the  Secretary  of  the  Interior 
to  regulate  take  of  migratory  birds  in  the 
United  States.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
hunting  of  migratory  game  birds  through 
regulations  in  50  CFR  part  20. 

Since  the  mid-1970s,  the  Service  has 
sought  to  identify  types  of  shot  for 
waterfowling  that,  when  spent,  do  not 
pose  a  significant  toxic  hazard  to 
migratory  birds  and  other  wildlife  when 
ingested.  We  have  approved  several 
types  of  shot  as  nontoxic  and  added 
them  to  the  migratory  bird  hunting 
regulations  in  50  CFR  20.21.  We  believe 
that  compliance  with  the  use  of 
nontoxic  shot  will  continue  to  increase 
with  the  approval  and  availability  of 
other  nontoxic  shot  types.  Therefore,  we 
continue  to  provide  producers  of  shot 
with  the  opportunity  to  submit  for 
approval  alternative  types  of  nontoxic 
shot. 

Em'IRON-Metal,  Inc.  has  submitted 
its  application  with  the  counsel  that  it 
contained  all  of  the  specified 
information  for  a  complete  Tier  1 
submittal,  and  has  requested 
unconditional  approval  pursuant  to  the 
Tier  1  time  frame.  We  have  determined 
that  the  application  is  c:omplete.  and 
have  initiated  a  comprehensive  review 
of  the  Tier  1  information.  After  the 
review,  we  will  either  publish  a  Notice 
of  Review  to  inform  the  public  that  the 
Tier  1  test  results  are  inconclusive  or 
publish  a  proposed  rule  for  approval  of 
the  candidate  shot.  If  the  Tier  1  tests  are 
inconclusive,  the  Notice  of  Review  will 
indicate  what  other  tests  will  be 
required  before  approval  of  the  HEVI- 
Steel  shot  as  nontoxic  is  again 
considered.  If  the  Tier  1  data  review 
results  in  a  preliminary  determination 
that  the  candidate  material  does  not 


pose  a  significant  hazard  to  migratory 
birds,  other  wildlife,  or  their  habitats, 
the  Service  will  commence  with  a 
rulemaking  proposing  to  approve  the 
candidate  shot. 

Dated:  October  10.  2003. 

Matt  Hogan. 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  03-26934  Filed  10-23-03;  8:45  am) 

BU.UNG  COOC  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting:  Application  for 
Approval  of  Silvex  Metal  as  a  Nontoxic 
Shot  Material  for  Waterfowl  Hunting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  application. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  providing  public 
notification  that  Victor  Oltrogge  of 
Arvada,  Colorado,  has  applied  for 
approval  of  Silvex  shot  as  nontoxic  for 
waterfowl  hunting  in  the  United  States. 
The  Service  has  initiated  review  of 
Silvex  under  the  criteria  set  out  in  Tier 
1  of  the  nontoxic  shot  approval 
procedures. 

DATES:  A  comprehensive  review  of  the 
Tier  1  information  is  to  be  concluded  by 
December  23.  2003. 

ADDRESSES:  Mr.  Oltrogge's  application 
may  be  reviewed  in  Room  4091  at  the 
Fish  and  Wildlife  Service,  Division  of 
Migratory  Bird  Management,  4501  N. 
Fairfax  Drive,  Arlington.  Virginia. 
22203-1610.  Comments  on  this  notice 
may  be  submitted  to  the  Division  of 
Migratory  Bird  Management  at  4401 
North  Fairfax  Drive.  MS  MBSP-^107, 
Arlington,  VA  22203-1610.  Comments 
will  become  part  of  the  Administrative 
Record  for  the  review  of  the  application. 
The  public  may  review  comments  at 
Room  4091  at  the  Fish  and  Wildlife 
Service,  Division  of  Migratory  Bird 
Management,  4501  North  Fairfax  Drive, 
Arlington,  Virginia,  22203-1610. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap,  Chief.  Division  of 
Migratory  Bird  Management,  (703)  358- 
1714.  or  lohn  |.  Kreilich.  Jr..  Wildlife 
Biologist.  Division  of  Migratory  Bird 
Management,  (703)  358-1928. 
SUPPLEMENTARY  INFORMATION:  The 
Migratorv  Bird  Treaty  Act  of  1918  (Act) 
(16  U.S.C.  703-712  and  16  U.S.C.  742  a- 
j)  implements  migratory  bird  treaties 
between  the  United  States  and  Great 


Britain  for  Canada  (1916  and  1996  as 
amended),  Mexico  (1936  and  1972  as 
amended),  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  the  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 
as  permitted  under  the  Act.  The  Act 
authorizes  the  Secretary  of  the  Interior 
to  regulate  take  of  migratory  birds  in  the 
United  States.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
hunting  of  migratory  game  birds  through 
regulations  in  50  CFR  part  20. 

Since  the  mid-1970s,  the  Service  has 
sought  to  identify  types  of  shot  for 
waterfowling  that,  when  spent,  do  not 
pose  a  significant  toxic  hazard  to 
migratory  birds  and  other  wildlife  when 
ingested.  We  have  approved  several 
types  of  shot  as  nontoxic  and  added 
them  to  the  migratory  bird  hunting 
regulations  in  50  CFR  20.21.  We  believe 
that  compliance  with  the  use  of 
nontoxic  shot  will  continue  to  increase 
with  the  approval  and  availability  of 
other  nontoxic  shot  types.  Therefore,  we 
continue  to  provide  producers  of  shot 
with  the  opportunity  to  submit  for 
approval  alternative  types  of  nontoxic 
shot. 

Mr.  Oltrogge  submitted  his 
application  with  the  counsel  that  it 
contained  all  of  the  specified 
information  for  a  complete  Tier  1 
submittal  and  requested  unconditional 
approval  pursuant  to  the  Tier  1  time 
frame.  We  have  determined  that  the 
application  is  complete,  and  have 
initiated  a  comprehensive  review  of  the 
Tier  1  information.  After  the  review,  the 
Service  will  either  publish  a  Notice  of 
Review  to  inform  the  public  that  the 
Tier  1  test  results  are  inconclusive  or 
publish  a  proposed  rule  for  approval  of 
the  candidate  shot.  If  the  Tier  1  tests  are 
inconclusive,  the  Notice  of  Review  will 
indicate  what  other  tests  will  be 
required  before  approval  of  the  Silvex 
shot  as  nontoxic  is  again  considered.  If 
the  Tier  1  data  review  results  in  a 
preliminary  determination  that  the 
candidate  material  does  not  pose  a 
significant  hazard  to  migratory  birds, 
other  wildlife,  or  their  habitats,  the 
Service  will  commence  with  a 
rulemaking  proposing  to  approve  the 
candidate  shot. 

Dated:  October  10,  2003. 
Matt  Hogan, 

Deputy  Director.  U.S.  Fish  ar\d  Wildlife 

Service. 

IFR  Doc.  03-26935  Filed  10-23-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  031003245-3245-01; I. D. 
122702A] 

RIN0648-AR14 

Designating  the  AT1  Group  of 
Transient  Kilter  Whales  as  a  Depleted 
Stock  Under  the  Marine  Mammal 
Protection  Act  (MMPA) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  proposes  to  designate 

the  ATI  group  nf  transient  killer  whales 
as  a  depleted  stock  of  marine  mammals 
pursuant  to  the  MMPA.  This  action  is 
being  taken  pursuant  to  a  status  review- 
conducted  by  NMFS  in  response  to  a 
petition  to  designate  a  group  of  transient 
killer  whales  in  Alaska  (known  as  the 
ATI  group)  The  biological  evidence 
indicates  thai  the  group  is  a  population 
stock  as  defined  bv  the  MMPA,  and  the 
stock  is  depleted  as  defined  bv  the 
MMPA. 

DATES:  Comments  and  information  must 

be  received  bv  lanuarv  22.  2004. 

ADDRESSES:  Comments  should  be 

addressed  to  the  Chief,  Marine  Mammal 

Division,  Office  of  Protected  Resources, 

NMFS,  13 1 ,5  East-West  Highway,  Silver 

Spring,  MD  20910 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 

Brix  NOAA/NMFS,  Alaska  Region,  (907) 

586-723,T. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

information  related  to  the  petition  and 
the  status  of  the  ATI  group  of  killer 
whales  is  available  on  the  Internet  at  the 
following  address:  http:// 
ww'w.fakr  noaa.gov/protectedresources/ 
whales/default. him. 

NMFS  guidelines  for  preparing  stock 
assessment  reports,  which  contain 
guidance  for  identifying  population 
stocks  of  marine  mammals,  may  be 
found  on  the  Internet  at  the  following 
address:  http://niTiml.afsc.noaa.gov/ 
librnry/gammsrep/gammsrep.htm. 

Background 

NMFS  received  a  petition  on 

November  13.  2002.  from  the  National 
Wildlife  Federation,  on  behalf  of  itself, 
Alaska  Center  for  the  Environment, 
Alaska  Communitv  .Action  on  Toxics. 
Center  for  Biological  Diversity,  Coastal 
Coalition,  Defenders  of  Wildlife,  and 


Evak  Preservation  Council,  to  designate 
the  ATI  group  nf  transient  killer  whales 
as  a  depleted  population  stock  under 
the  MMPA.  NMFS  published  a  notice 
that  the  petition  was  available  (67  FR 
70407,  November  22,  2002).  After 
evaluating  the  petition,  NMFS 
determined  that  the  petition  contained 
substantial  information  indicating  that 
the  petitioned  action  may  be  warranted 
(68  FR  3483,  January  24,2003), 
Following  its  determination  that  the 
petitioned  action  mav  be  warranted, 
NMFS  conducted  a  status  review  to 
evaluate  whether  the  ATI  group  is  a 
population  stock  and,  if  so,  whether  that 
stock  is  depleted.  This  proposed  rule  is 
based  upon  that  status  review. 

Killer  whales  in  the  Pacific  Northwest 
and  Alaska  are  classified  into  three 
distinct  forms:  "Residents," 
"transients,"  and  "offshores."  All  three 
forms  occur  in  Prince  William  Sound 
and  the  Kenai  Fjords  region  of  Alaska 

The  core  of  the  resident  killer  whale 
social  structure  is  the  matrilineal  group, 
or  matriline.  A  matrilineal  group,  which 
may  be  as  small  as  twti  animals,  consists 
of  a  female  and  all  her  offspring  of  both 
sexes.  Permanent  associations  of 
matrilines  are  termed  "pods".  Resident 
pods  of  killer  whales  usually  contain  3- 
52  individuals;  emigration  or 
immigration  occurs  only  by  birth  or 
death  (Saulitis,  2000;  M'atkin  and 
.Saulitis.  1994;  Matkin  et  al..  1999), 
Breeding  by  resident  killer  whales 
typically  does  not  occur  within  pods  but 
between  whales  from  distantly  related 
pods  (Barrett-Lennard,  2001).  A  number 
of  associating  and  potentially 
interbreeding  resident  pods  may  form  a 
"population,"  the  largest  social 
division,  A  resident  population  may 
number  in  the  hundreds  and  may  be 
distinguished  from  other  populations  on 
the  basis  of  genetic  or  acoustic  analysis 
and  association  patterns. 

The  social  structure  of  transient  killer 
whales  is  not  as  well  understood  as  that 
of  resident  killer  whales.  Some 
movement  of  individuals  occurs 
between  groups  within  a  population  and 
thus  there  is  a  lack  of  clearly  defined 
pods.  However,  at  the  population  level 
the  same  separations  based  on  genetic 
and  acoustic  analysis  and  association 
patterns  can  be  made  for  transients  as 
for  residents. 

A  definitive  characteristic  of  transient 
killer  whales  is  that  they  prey  on  other 
marine  mammals,  unlike  resident  killer 
whales  which  subsist  on  fish.  Other 
documented  differences  between 
transient  and  resident  killer  whales 
include  differences  in  morphology, 
group  size  (transient  groups  tend  to 
have  fewer  whales),  social  organization, 
and  acoustic  calls.  Transients  and 


residents  avoid  one  another  and  do  not 
interbreed,  although  rare  interactions 
between  transients  and  residents  have 
been  observed.  Thus,  a  very  small 
transient  group  may  exist  among  a  much 
larger  resident  population  and  remain 
demographically  isolated. 

Recent  genetics  analysis  by  Barrett- 
Lennard  (2000)  indicate  that  tJiere  are 
three  distinct  transient  killer  whale 
groups  present  in  the  eastern  North 
Pacific:  The  West  Coast  (WC)  transients, 
the  Gulf  of  Alaska  (GOA)  transients  and 
the  ATI  transients.  These  three  groups 
are  genetically  separate  but  their 
geographic  ranges  overlap  (Barrett- 
Lennard,  2000).  The  GOA  transient 
group  and  the  ATI  transient  group 
exclusively  inhabit  Alaskan  waters, 
GOA  transients  are  found  in  the  waters 
west  of  Glacier  Bay  (as  far  as  Kodiak 
Island),  and  occasionally  enter  Prince 
William  Sound.  The  ATI  transients 
appear  to  have  a  more  limited  range  and 
have  only  been  seen  year-round  in 
Prince  William  Sound  and  the  Kenai 
Fjords  region  of  Alaska  (Saulitas  et  al. 
2000).  Consequently,  most  members  of 
the  ATI  group  are  resighted  every  year 
or  two.  Interactions  between  members  of 
the  different  transient  killer  whale 
groups  have  not  been  observed.  Genetic 
evidence  indicates  they  have  been 
separate  for  thousands  of  years  (Barrett- 
Lennard,  2000)  although,  given  the 
small  size  of  the  ATI  group,  observed 
genetic  differences  could  have  arisen 
within  a  few  killer  whale  generations. 

The  ATI  Group  of  Tran.sient  Killer 
W'hales 

ATI  killer  whales  have  been 
recognized  in  Prince  William  Sound 
since  at  least  1978  (Leatherwood  et  al. 
1984a.  Saulitas  1993).  Three  ATI 
whales  (AT7.  AT15.  AT16)  were  first 
photographed  in  1978;  other  animals 
were  likely  not  photographed  due  to  the 
low  level  of  research  effort  in  Prince 
William  Sound  at  that  time.  In  the 
1980s,  the  ATI  transient  group  was  one 
of  the  most  frequently  encountered 
killer  whale  groups  in  Prince  William 
Sound  (Matkin  et  ay.  1999).  Once  a 
major  research  effort  began  in  Prince 
William  Sound.  20  individuals  were 
identified  in  1984  (though  2  others  were 
known  to  be  present),  17  in  1985.  and 
21  in  1986.  All  individuals  identified 
prior  to  1984  (from  1978-1983)  were 
seen  alive  in  1984. 

The  ATI  transient  group  has  been 
sighted  year-round  in  Prince  William 
Sound,  as  well  as  in  Resurrection  and 
Aialik  Bays  of  adjacent  Kenai  Fjords 
(Saulitis,  2000).  While  the  group  is 
known  to  have  once  had  as  many  as  22 
members,  the  number  of  ATI  transient 
killer  whales  has  been  reduced  bv  more 
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than  half  since  the  1989  Exxon  Valdez 
oil  spill  (Matkin  et  al.  1999).  Only  11 
members  of  the  ATI  group  have  been 
seen  since  1992  and  the  missing  11 
members  are  either  known  or  presumed 
to  be  dead  (Matkin  et  al.  2000).  Two 
additional  males  from  this  group  have 
been  confirmed  dead  within  the  past 
few  summers.  The  deaths  of  these  two 
whales  reduced  the  known  ATI  group 
to  nine  individuals.  Of  the  remaining 
nine  members,  four  are  female.  No  new 
calves  have  been  observed  since  the 
ATI  group  was  first  recognized  in  1984. 

Identifying  a  "Population  Stock"  or 
"Stock"  Under  the  NfMPA 

To  designate  the  ATI  group  of  killer 
whales  as  a  depleted  stock  under  the 
MMPA.  it  must  be  a  "population  stock" 
or  "stock".  Section  3(11)  of  the  MMPA 
defines  "population  stock"  or  "stock"  as 
a  group  of  marine  mammals  of  the  same 
species  or  smaller  taxon.  in  a  common 
spatial  arrangement,  that  interbreeds 
when  mature.  Under  the  MMPA, 
population  stocks  must  be  identified 
and  stock  assessment  reports  must  be 
prepared  on  the  basis  of  the  best 
scientific  information  available. 

To  interpret  this  definition  fully,  the 
objectives  of  the  MMPA  must  be 
considered.  Section  2(2)  of  the  MMPA 
(16  U.S.C.  1361(2){2))  states  that  species 
and  population  stocks  of  marine 
mammals  "should  not  be  permitted  to 
diminish  beyond  the  point  at  which 
they  cease  to  be  a  significant 
functioning  element  in  the  ecosystem  in 
which  they  are  a  part,  and,  consistent 
with  this  major  objective,  they  should 
not  be  permitted  to  diminish  below 
their  optimum  sustainable  population." 
Further,  section  2(6)  provides  that  "the 
primar\'  objective  of  their  management 
should  be  to  maintain  the  health  and 
stability  of  the  marine  ecosystem. 
Whenever  consistent  with  this  primary 
objective,  it  should  be  the  goal  to  obtain 
an  optimum  sustainable  population, 
keeping  in  mind  the  carfying  capacity  of 
the  habitat."  Stocks  must  be  identified 
in  such  a  way  that  is  consistent  with 
these  goals. 

In  interpreting  the  MMPA's  guidance 
to  identify  stocks  of  marine  mammals, 
NMFS  reviewed  legislative  guidance 
related  to  population  stocks  and 
consequences  for  making  incorrect 
decisions  in  its  guidelines  for  preparing 
marine  mammal  stock  assessment 
reports  (see  Electronic  Access).  In  these 
guidelines,  NMFS  states.  "For  the 
purposes  of  management  under  the 
MMPA,  a  stock  is  recognized  as  being  a 
management  unit  that  identifies  a 
demographically  isolated  biological 
population.  It  is  recognized  that  in 
practice,  defined  stocks  may  fall  short  of 


this  ideal  because  of  a  lack  of 
information,  or  for  other  reasons."  The 
guidelines  further  stated.  "Many  types 
of  information  can  be  used  to  identify 
stocks  of  a  species:  distribution  and 
movements,  population  trends, 
morphological  differences,  genetic 
differences,  contaminants  and  natural 
isotope  loads,  parasite  differences,  and 
oceanographic  habitat  differences. 
Evidence  of  morphological  or  genetic 
differences  in  animals  from  different 
geographic  regions  indicates  that  these 
populations  are  reproductively  isolated. 
Reproductive  isolation  is  proof  of 
demographic  isolation,  and  thus 
separate  management  is  appropriate 
when  such  difJFerences  are  found." 
NMFS  considered  the  following  lines  of 
evidence  regarding  the  ATI  group  of 
killer  whales  in  proposing  this  stock 
determination:  association  information, 
acoustic  and  dialect  differences,  and 
genetic  differences  between  ATI  and 
other  groups  of  transient  killer  whales. 

Associatiov  Information 

The  association  data,  which  includes 
information  on  the  movements  and 
distribution  of  transient  killer  whales, 
support  the  conclusion  that  the  ATI 
group  is  discrete  from  other  transient 
killer  whales  in  Alaska.  Although  the 
distributions  of  ATI  killer  whales  and 
other  transient  killer  whales  have 
limited  overlap,  the  ATI  group  of 
transient  killer  whales  does  has  never 
been  seen  moving  in  association  with 
sympatric  resident  killer  whale  pods  or 
with  other  transient  groups  that 
occasionally  use  Prince  William  Sound 
(Matkin  eta].  1999a). 

Matkin  and  Saulitis  (1994)  reported 
that  seven  different  groups  of  GOA 
transients  have  been  seen  using  Prince 
William  Sound,  that  most  of  the  whales 
in  these  seven  groups  were 
photographed  only  once,  and  that 
whales  from  the  GOA  transients  were 
usually  seen  only  once  in  a  season.  The 
ATI  group  is  regularly  encountered  in 
Prince  William  Sound  and  has  been 
seen  only  in  Prince  William  Sound  and 
the  Kenai  Fjords.  Matkin  and  Saulitis 
(1994)  also  reported  that  other  transient 
whales  were  never  seen  mixing  with  the 
ATI  group. 

Acoustic  Differences 

Acoustic  analysis  of  the  calls  made  by 
transient  killer  whales  in  Alaska 
provides  further  support  for  the 
discreteness  of  the  ATI  group. Like 
many  species  of  dolphins,  killer  whales 
have  developed  and  depend  on  a 
complex  system  of  communication  and 
echolocation.  Scientists  have  been  able 
to  distinguish  different  populations  of 
killer  whales  by  their  vocaJ  repertoire, 


and  dialects  of  some  killer  whale  groups 
have  remained  constant  for  more  than 
25  years  (Ford  et  al,  2000). 

The  ATI  group  has  a  vocal  dialect 
distinct  from  that  of  any  resident  pod  or 
other  transient  group  in  the  eastern 
North  Pacific  (Saulitis  et  a/.,  1993; 
Matkin  et  al,  1999).  Researchers  have 
identified  14  discrete  pulsed  calls  for 
the  ATI  group  in  addition  to 
echolocation  clicks,  and  only  one  call 
produced  by  the  ATI  group  is  similar  to 
any  other  call  used  by  transient  groups 
between  southeast  Alaska  and  California 
(Saulitis,  1993).  Under  the  assumption 
that  the  acoustic  repertoire  is  learned  at 
a  young  age  and  is  thought  to  be 
relatively  fixed  for  life,  then  the  ATI 
group  has  been  separate  for  at  least  a 
period  longer  than  the  oldest  individual 
in  the  group. 

Genetic  Relationships 

At  this  time,  NMFS  recognizes  one 
stock  of  transient  killer  whales,  the 
eastern  North  Pacific  stock.  However, 
recent  genetic  analyses  indicate  that  a 
finer  structure  exists  and  that  the 
eastern  North  Pacific  stock  may  consist 
of  up  to  three  stocks. 

The  population  structure  of  transients 
in  the  North  Pacific  has  been 
investigated  by  Barrett-Lennard  (2000), 
who  identified  three  groups  of  mammal- 
eating  killer  whales  using  genetics:  WC 
transients,  GOA  transients,  and  the  ATI 
transients.  Mitochondrial  DNA  (mtDNA) 
and  nuclear  DNA  analyses  indicate  that 
the  ATI  group  is  genetically  isolated 
from  the  other  killer  whales  within  the  * 
currently  defined  eastern  North  Pacific 
transient  stock  (Barrett-Lennard,  2000; 
Matkin  etai,  1999). 

mtDNA:  Until  recently,  the  mtDNA 
haplotype,  which  is  inherited  only  from 
the  mother,  found  in  the  ATI  whales 
has  not  been  found  in  killer  whales  from 
other  populations  (Barrett-Lennard. 
2000).  The  "ATI  haplotype"  has 
recently  been  found  in  4  whales  from 
the  Bering  Sea  area,  which  might 
suggest  that  there  are  individuals 
closely  related  to  the  ATI  group  that 
frequent  other  parts  of  the  North  Pacific. 
However.  mtDNA  haplotypes  are  often 
of  limited  use  in  determinmg  whether  a 
particular  individual  is  a  member  of  a 
particular  population.  In  contrast, 
mtDNA  haplotype  frequencies  are  very 
useful  in  describing  population 
structure.  Since  all  members  of  the  ATI 
group  have  the  so-called  ATI  haplotype, 
and  only  a  few  individuals  in  the  Bering 
Sea  have  been  found  to  have  this 
haplotype,  it  is  clear  that  the 
frequencies  are  quite  different,  which 
strongly  suggests  they  are  separate 
populations.  Preliminary'  analysis  of 
photographs  of  the  Bering  Sea  whales 
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recently  found  to  have  the  ATI 
haplotype  conclusively  indicate  that 
they  are  not  the  "missing"  whales  from 
the  ATI  group. 

Nuclear  D\A:  Barrett-Lennard  (2000) 
found  significant  genetic  differences  in 
nuclear  (microsatellite)  DNA.  which  is 
inherited  from  both  parents,  among 
ATls,  GOA  transients,  and  WC 
transients.  In  particular,  the  ATI  group 
sample  w-as  found  to  be  the  most 
divergent  in  its  microsatellite  allele 
frequencies  because  they  were  more 
divergent  from  the  nearby  GOA 
Transients  and  WC  Transients  than 
those  groups  were  from  each  other.  The 
differences  between  the  ATI  group  and 
the  other  groups  would  be  considered 
"large"  by  most  population  geneticists. 

In  the  case  of  the  ATI  group,  the  high 
level  of  divergence  from  other  transient 
killer  whale  groups  might  be  related  to 
the  group's  ver\-  small  size.  The  average 
level  of  heterozygosity  in  the  ATI  group 
is  approximately  60  percent  that  of  the 
other  transient  groups,  which  is 
consistent  w  ith  the  ATI  group  being  a 
small  population.  For  a  small 
population  the  level  of  genetic 
difference  seen  between  ATI  killer 
whales  and  other  transient  groups  could 
occur  relatively  quickly  (perhaps  within 
a  few  generations;  one  killer  whale 
generation  is  50-100  years].  Regardless 
of  how  many  generations  it  took  to 
generate,  the  degree  of  difference  in 
microsatellite  D.\A  is  consistent  with 
current  demographic  isolation  between 
the  ATI  group  and  GOA  and  WC 
transients, 

\'fw  genetic  samples  from  the 
northern  Gulf  of  Alaska:  Since  the 
analyses  documented  in  Barrett-Lennard 
(2000).  the  number  of  biopsy  samples  of 
transient  killer  whales  from  the  Gulf  of 
Alaska  to  the  Bering  Sea  has  increased 
substantially.  A  preliminarv  analvsis  of 
those  new  data  (in  combination  with 
existing  data)  was  undertaken  to  clarify 
the  relationship  between  the  ATI  group 
and  other  transient  killer  whales  in 
Alaska,  and  these  preliminary  results 
were  described  in  the  report  of  NMFS' 
status  review  on  ATI  killer  whales  The 
analysis  indicated  that  the  Umnak  killer 
whale  with  the  ATI  haplotype  is  not  a 
member  of  ♦he  ATI  group  nor  a  member 
of  a  closely-related  population. 
Furthermore,  there  was  no  clear 
evidence  that  anv  of  the  other  transient 
whales  sampled  in  the  Gulf  of  Alaska 
are  closely  related  to  the  ATI  group. 

Alternatives  to  Explain  the  Genetic 
Differences 

The  ATI  group  is  currently 
considered  part  of  the  eastern  North 
Pacific  transient  killer  whale  stock,  the 
only  currently  identified  "stock"  of 


transient  killer  whales  in  the  North 
Pacific.  However,  the  new  information 
described  above  indicates  that  the  stock 
structure  of  transient  killer  whales 
should  be  reviewed,  and  that  the  ATI 
group  is  genetically  separate  from  other 
transient  killer  whales. 

There  are  at  least  three  possible 
scenarios  that  might  lead  to  the  genetic 
differences  that  are  seen  between  ATI 
and  other  transient  groups,  though  the 
three  scenarios  are  not  necessarily 
equally  plausible  given  the  available 
information.  An  assumption  that  is 
made  when  speculating  about  these 
scenarios  is  that  a  ver\-  small  population 
(circa  22  animals)  could  not  persist  as 
an  independent  population  for  a  very 
long  time. 

Tne  first  scenario  is  that  the  ATI 
group  represents  a  remnant  of  a 
previously  larger  population.  In  this 
situation,  there  would  have  been  two 
separate  populations  of  transient  killer 
whales  in  Alaska  that  were  genetically 
and  demographically  isolated.  One  of 
these  populations  declined  in 
population  size,  and  its  remainder  is 
now-  known  as  the  ATI  group. 

The  second  scenario  is  that  the  ATI 
group  separated  from  another  transient 
population  relatively  recently  and  has 
never  been  particularly  large.  Genetic 
drift  may  occur  rapidly  in  a  small 
population  so  the  obser\'ed  genetic 
differences  could  have  arisen  fairly 
recently,  A  small  unit  like  the  ATI 
group  would  likely  not  have  had  a  high 
probability  of  persisting  as  a  separate 
population  over  a  long  time  period.  In 
other  words,  if  the  ATI  group  arose 
from  another  transient  population  and 
was  never  large  in  size,  it  may  have 
been  doomed  to  extinction  since  its 
beginning.  One  problem  with  evaluating 
the  importance  of  this  possible  scenario 
is  that  the  terms  "relatively  recent"  and 
"long  time"  are  hard  to  define,  A  third 
scenario  is  that  the  ATI  group  is  part  of 
a  larger  population  of  transient  killer 
whales  that  have  not  yet  been  sampled 
for  genetics  analysis. 

Although  the  population  structure  of 
transient  killer  whales  in  the  Aleutians, 
Bering  Sea,  and  in  the  western  North 
Pacific  is  not  yet  fully  understood,  it  is 
possible  to  eliminate  some  of  the 
scenarios  above  from  consideration.  The 
data  available  are  reasonably  consistent 
with  the  first  two  scenarios  and  will  be 
discussed  below,  How^ever.  at  this  time, 
there  is  no  evidence  to  support  the  third 
scenario  (that  the  ATI  group  are  part  of 
a  more  widespread  Alaska  transient 
population  that  is  largely  sympatric 
with  the  GOA  transients  from  Prince 
William  Sound  to  the  Bering  Sea). 
Substantial  sampling  along  the  Alaska 
Peninsula,  the  Aleutian  Islands,  and  in 


the  Bering  Sea  has  failed  to  find  killer 
whales  that  are  closely-related, 
genetically,  to  the  ATI  group.  Although 
four  individuals  have  been  found  with 
the  same  mtDNA  haplotype  as  found  in 
the  ATI  group,  the  one  individual  for 
which  a  complete  microsatellite 
analysis  was  available  was  strongly 
assigned  to  GOA  transient  whales, 
rather  than  the  ATI  group. 

As  stated  above,  the  available  data  are 
consistent  with  the  scenario  where  the 
ATI  group  may  be  a  remnant  of  a  much 
larger  population  that  has  been  separate 
for  a  long  time  and  are  also  consistent 
with  the  scenario  where  the  ATI  group 
may  consist  of  a  very  small  number  of 
animals  that  split  off  from  a  larger  group 
in  the  recent  past.  Genetic  data  alone  are 
insufficient  to  distinguish  between  these 
two  scenarios.  The  ATI  group  has  less 
genetic  diversity  than  other  North 
Pacific  transients,  but  more  genetic 
diversity  than  would  be  expected  if  they 
had  been  at  a  very  small  population  size 
for  a  long  time. 

In  its  status  review  of  ATI  killer 
whales,  NMFS  included  literature  on 
genetic  relationships  in  other  species  of 
mammals  that  live  in  highly  structured 
societies  (e,g,,  monkeys,  lions,  wild 
dogs).  Results  from  the  review  of  17 
studies  indicated  that  strong  genetic 
differentiation  between  social  groups  of 
terrestrial  mammals  appears  relatively 
rare,  occurring  in  only  one  of  the  17 
studies  reviewed.  The  status  review 
cautioned  agains'  making  strong 
conclusions  based  on  these  other 
studies  because  these  terrestrial 
mammals  and  resident  and  transient 
killer  whales  do  not  exhibit  identical 
social  behavior. 

The  Depleted  Determination 

The  ATI  Group  as  a  Stock 

As  discussed  above,  NMFS' 
guidelines  for  identif\'ing  population 
stocks  of  marine  mammals  state  that 
many  different  types  of  information  can 
be  used  to  identify  stocks,  reproductive 
isolation  is  proof  of  demographic 
isolation,  and  demographically  isolated 
groups  of  marine  mammals  should  be 
identified  as  separate  stocks.  These 
guidelines  were  based  upon  the 
MMPA's  definition  of  population  stock 
and  with  the  purposes  and  polices  of 
the  MMPA,  The  biological  information 
discussed  above,  particularly  molecular 
genetics  and  associations  (distribution 
and  movements),  supports  a 
determination  that  ATI  killer  whales 
are  demographically  isolated  from  other 
groups  of  killer  whales.  Therefore,  based 
upon  the  best  available  scientific 
information,  NMFS  proposes  to 
determine  that  the  ATI  group  of 
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transient  killer  whales  is  a  population 
stock. 

Status  of  the  Stock 

Section  3(1)(A)  of  the  MMPA  (16 
U.S.C.  1362(lKA))  defines  the  term, 
"depletion"  or  "depleted",  as  any  case 
in  which  "the  Secretary,  after 
consultation  with  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
*    *   *  determines  that  a  species  or 
population  stock  is  below  its  optimum 
sustainable  population  [(OSP)|."  Section 
3(9)  ofthe  MMPA  defines  OSP"*    *    * 
with  respect  to  anv  population  stock, 
[as]  the  number  of  animaN  which  will 
result  in  the  ma.ximuin  productivity  of 
the  population  or  the  species,  keeping 
in  mind  the  carrying  capacity  [(K)l  of 
the  habitat  and  the  health  of  the 
ecosystem  of  which  they  form  a 
constituent  element,"  NMFS' 
regulations  at  50  CFR  216.3  clarifv'  the 
definitiiin  of  OSP  as  a  population  size 
which  falls  within  a  range  from  the 
population  level  of  a  given  species  or 
stock  that  is  the  largest  supportable 
within  the  ecosystem  (carrying  capacity 
[KD  to  the  population  level  that  results 
in  the  ma.ximum  net  productivity  level 
(MNPL).  MNPL  is  the  greatest  net     ' 
annual  in.rement  (increase)  in 
population  numbers  resulting  from 
additions  due  to  reproduction  less 
losses  due  to  natural  mortality. 

A  population  stock  below  its  MNPL 
is,  by  definition,  below  OSP  and,  thus, 
would  be  considered  depleted  under  the 
MMPA.  Historically,  the  estimated 
MNPL  has  been  expressed  as  a  range  of 
values,  generally  50  to  70  percent  of  K 
(42  PR  12010.  March  1.  1977).  In  1977. 
tlie  midpoint  of  this  range  (60  percent 
of  K)  was  used  to  determine  whether 
dolphin  stocks  in  the  eastern  tropical 
Pacific  Ocean  were  depleted  under  the 
MMPA  (42  PR  64548.  December  27. 
1977).  The  60-percent-of-K  value  was 
used  in  the  final  rule  governing  the 
taking  of  marine  mammals  incidental  to 
commercial  tuna  purse  seine  fishing  in 
the  eastern  tropical  Pacific  Ocean  (45  FR 
72178.  October  31 ,  1980)  and  has  been 
used  since  that  time  for  other  status 
reviews  under  the  MMPA.  For  stocks  of 
marine  mammals,  including  killer 
whales.  K  is  generally  unknown.  NMFS. 
therefore,  has  used  the  best  estimate 
available  of  maximum  historical 
abundance  as  a  proxv  for  K. 

As  required  by  the  MMPA.  NMFS 
initiated  consultation  with  the  Marine 
Mammal  Commission  related  to  the 
petition  to  designate  the  ATI  group  of 
killer  whales  as  a  depleted  population 
stock.  In  a  tetter  dated  December  23. 
2002.  the  Commission  noted  that  there 
were,  uncertainties  regarding  the 


relationships  ofthe  ATI  group  to  other 
killer  whales  in  the  North  Pacific.  The 
Commission  recommended  as  a 
precautionary  approach  that,  until  these 
uncertainties  are  resolved,  NMFS 
should  designate  the  ATI  group  of 
transient  killer  whales  as  a  depleted 
stock. 

There  is  no  information  on  population 
trends  or  historical  abundance  of  the 
Eastern  North  Pacific  transient  stock  of 
killer  whales,  which  is  the  population 
stock  in  which  the  ATI  group  is 
currently  recognized.  Similarly  there  is 
insufficient  historical  data  on  Alaska 
transients  to  provide  information  on 
trends  in  abundance  in  Alaska.  The  ATI 
group  is  the  only  group  of  transient 
whales  whose  recent  history  is  known. 

As  discussed  above,  the  available 
information  supports  the  conclusion 
that  the  ATI  group  is  a  population  stock 
of  marine  mammals.  The  genetics  d^ta 
suggest  that  the  group  size  was  larger 
than  22  animals  prior  to  1984.  However, 
the  abundance  of  this  group  prior  to 
1984  is  unknown.  Consequently,  there 
is  no  estimate  for  the  maximum 
historical  abundance.  In  1984,  the  group 
had  22  members,  and  its  current 
abundance  has  been  reduced  to  nine  or 
fewer  whales.  The  current  abundance  is 
less  than  60  percent  of  the  known 
abundance  in  1984:  therefore,  the  group 
is  below  its  MNPL  or  the  lower  limit  of 
its  OSP.  Consequently,  the  group  meets 
the  statutory  definition  of  a  depleted 
stock.  Based  on  the  best  scientific 
information  available,  NMFS  proposes 
to  designate  the  ATI  group  of  transient 
killer  whales  in  Alaska  as  a  depleted 
population  stock  under  the  MMPA. 

Public  Comments  Solicited 

NMFS  is  soliciting  comments  on  this 
proposed  rule  for  the  designation  of  this 
stock  as  deleted  under  the  MMPA  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party. 

References 

References  are  available  upon  request 
(See  FOR  FURTHER  INFORMATION 
CONTACT) 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 
Depletion  designations  under  the 
MMPA  are  similar  to  ESA  listing 
decisions,  which  are  exempt  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act. 
See  NOAA  Administrative  Order  216- 


6.03(e)(1).  Thus.  NMFS  has  determined 
that  the  proposed  depletion  designation 
of  this  stock  under  the  MMPA  is  exempt 
from  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  and 
an  Environmental  Assessment  or 
Environmental  Impact  Statement  is  not 
required. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows;  The  MMPA  imposes  a  general 
moratorium  on  the  taking  of  marine 
mammals.  This  proposed  rule  would 
designate  a  group  ol  transient  killer 
whales  in  Alaska  (known  as  the  ATI 
group)  as  depleted;  however,  this 
designation  would  not.  by  itself,  place 
any  additional  restrictions  on  the 
public.  A  stock  that  is  designated  as 
depleted  meets  the  definition  of  a 
strategic  stock  under  the  MMPA.  Under 
provisions  of  the  MMPA.  a  take 
reduction  team  must  be  established  and 
a  take  reduction  plan  developed  and 
implemented  within  certain  time  frames 
if  a  strategic  stock  of  marine  mammals 
interacts  with  a  Category  1  or  II 
commercial  fishery.  However.  NMFS 
has  not  identified  any  interactions 
between  commercial  fisheries  and  this 
group  of  killer  whales  that  would  result 
in  such  a  retiuirement.  In  addition, 
under  the  MMPA,  if  NMFS  determines 
that  impacts  on  areas  of  ecological 
significance  to  marine  mammals  may  be 
causing  the  decline  or  impeding  the 
recovery  of  a  strategic  stock,  it  may 
develop  and  implement  conservation  or 
management  measures  to  alleviate  those 
impacts.  However.  NMFS  has  not 
identified  information  sufficient  to 
make  any  such  determination  for  this 
group  of  killer  whales.  Finally,  the 
MMPA  requires  NMFS  to  prepare  a 
conservation  plan  to  conserve  and 
restore  any  stock  designated  as  depleted 
to  its  optimum  sustainable  population, 
unless  NMFS  determines  that  such  a 
plan  would  not  promote  the 
conservation  of  the  stock.  However, 
NMFS  has  not  prepared  any  such  plan, 
and  the  plan  is  not  self-executing.  Any 
measures  identified  in  the  plan  to 
conserve  and  restore  the  stock  would 
require  separate  action  before  the  action 
could  be  implemented.  Any  subsequent 
restrictions  placed  on  the  public  to 
protect  these  whales  would  be  included 
in  separate  regulations,  and  appropriate 
anal\  ses  under  the  Regulatorv 
Flexibility  Act  would  be  conducted 
during  those  rulemaking  procedures. 
Hence,  implementation  of  this  proposed 
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rule  would  not  have  a  .significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  resell,  ni. 
regulators  flexibility  analysis  for  this 
proposed  rule  has  been  prepared 

This  proposed  rule  does  not  i  nntain 
a  collection-of-iuformation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  This  propns<>d 
rule  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  E.xec  iiti\e  Order 
13132. 


List  of  Subjects  in  50  CFR  PaH  216 

.•\dministrative  practice  an{t 
priifedure.  Exports.  Imports.  Mar.n. 
iiidninwiK  Transportation. 

:':■■  :   '  '  ■   :  -•  :o.  2003. 
V\  illiam  7    Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  216  is  proposed 
to  be  amended  a^  foljow;- 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361  et  seq.  unless 
otherv^'ise  noted. 

2.  in  5  2  If)  '.  5.d  new  pdriigr.-i};ti  (i)  is 
added  to  read  as  follows: 

§216  15     Depleted  spectes 


(i)  ATI  stock  of  killer  whales  [Orcinus 
orca).  The  stock  includes  all  killer 

A  h  -, jt  ■-  belonging  to  the  ATI  group  of 
trajisient  killer  whales  ocmrrinc 
primarily  in  waters  of  Pr;  n  •  \N . . . ;  ,i  ri 
Sound,  Resurrection  Bav  and  the  kenai 
Fjords  region  of  Alaska. 
[FR  Dor  0,3-26931  Filed  10-23-03;  8:45  am] 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  'n  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  0a-036N] 

Codex  Alimentarius  Commission; 
Meeting  of  the  Codex  Committee  on 
General  Principles 

agency:  Office  of  the  Under  Secretarv 
for  Food  Safetv,  USDA 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 


SUMMARY:  Thf  Office  of  the  Under 

Secretiirv  for  Foo(]  Safety.  U.S. 
Department  of  Agriculture  (USDA),  and 
tlie  Food  and  Drug  Administration 
(FDA),  U.S.  Department  of  Health  and 
Human  Services  (HHS).  are  sponsoring 
a  public  meeting  on  October  27,  2003. 
The  objective  of  the  public  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  and  draft 
United  States'  positions  that  vvill  be 
discussed  at  the  19th  (E.xtraordinary) 
Session  of  the  Todex  Committee  on 
General  Principles  ((X^IGP)  to  be  held  in 
Paris,  France.  November  17-21,  2003. 
The  Under  Secretary  for  Food  Safety 
and  FDA  recognize  the  importance  of 
providing  interested  parties  with  the 
opportunity  to  obtain  background 
information  on  the  19th  (Extraordinary) 
Sesi^ion  of  CCCP  and  to  address  items 
on  the  agenda 

DATES:  The  public  meeting  is  scheduled 
for  Monday.  October  27.  2003  from  1 
p.m.  to  4  p.m. 

ADDRESSES:  Thi'  public  meeting  will  be 
held  in  Room  107 A.  ILW  Building,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  Washington,  DC. 
To  receive  copies  of  thf  C'odex 
documents  pertaining  to  the  agenda 
items  for  the  19th  (Extraordinary)  CCCP 
session,  contact  the  FSIS  Docket  Clerk, 
U.S.  Department  of  Agriculture.  Food 
Safety  and  Inspection  Service,  Room 
102.  Cotton  Annex.  300  12th  Street, 
SVV  ,  Washington,  DC  20250-3700.  The 


documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

wn-\v. codexalimentarius.net.  If  you 
would  like  to  submit  comments  on  one 
or  more  agenda  items,  please  send  them 
to  the  FSiS  Docket  Clerk  and  reference 
Docket  #03-036N.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m  .  Mondav  through  Fridav. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Scarbrough,  U.S.  Manager  for  Codex, 
U.S.  Codex  Office,  FSIS,  Room  4861, 
South  Agriculture  Building.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  Telephone  (202) 
205-7760;  Fax;  (202)  720-3157.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Dr.  Scarbrough  at  the  above 
number 

SUPPLEMENTARY  INFORMATION: 

Background 

Codex  vtfas  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  The 
Codex  Conamittee  on  General  Principles 
was  established  to  deal  with  such 
procedural  and  general  matters  as  are 
referred  to  it  by  the  Codex  Alimentarius 
Commission.  Such  matters  have 
included  the  establishment  of  the 
General  Principles  that  define  the 
purpose  and  scope  of  the  Codex 
Alimentarius,  the  nature  of  Codex 
standards  and  the  forms  of  acceptance 
by  countries  of  Codex  standards;  the 
development  of  Guidelines  for  Codex 
Committees;  the  development  of  a 
mechanism  for  examining  any  economic 
impact  statements  submitted  by 
governments  concerning  possible 
implications  for  their  economies  of 
some  of  the  individual  standards  or 
some  of  the  provisions  thereof;  and  the 
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establishment  of  a  Code  of  Ethics  for  the 
International  Trade  in  Food.  The 
Committee  is  hosted  by  the  government 
of  France. 

Issues  To  Be  Discussed  at  the  Public 
-Meeting 

Items  on  the  Provisional  Agenda  will 
be  discus.sed  at  the  public  meeting. 

Provisional  Agenda 

Agenda  Item  1 

Adoption  of  the  Agenda  CX/GP 
03/19/1 
Agenda  Item  2 

Matter  Referred  by  the  Codex 
Alimentarius  Commission, 
including  the  Joint  FAO/WHO 
Evaluation  of  the  Codex 
Alimentarius  and  Other  FAO  and 
WHO  Work  on  Food  Standards  CX/ 
GP  03/19/2 

Agenda  Item  3 

(a)  Proposed  Amendments  to  the 
Rules  of  Procedure,  including  the 
Structure  and  Functions  of  the 
Executive  Committee  CX/GP 
03/19/3 

(b)  Proposed  Amendment  to  Rule 
VII. 5  CX/GP  03/19/3  Add.  2 

(c)  Consideration  of  the  Status  of 
Observers  in  the  Executive 
Committee  CX/GP  03/19/3  Add. 2 

Agenda  Item  4 

Processes  for  Standards  Management 
(including  the  Critical  Review): 

(a)  Revision  of  the  Criteria  for  the    " 
Establishment  of  Work  Priorities 
CX/GP  03/19/4 

(b)  Processes  for  Standards 
Managem.ent  (including  the  review 
of  the  Elaboration  Procedures)  CXJ 
GP  03/19/4  Add.  1 

Agenda  Item  5 

Review  of  the  Principles  concerning 
the  Participation  of  International 
Non-Governmental  Organizations  in 
the  Work  of  the  Codex  Alimentarius 
Commission  CX/GP  03/19/5 
Agenda  Item  6 

Review  of  the  Guidt^lines  for  Codex 
Committees 

(a)  advice  to  host  countries  (including 
criteria  for  the  selection  of 
chairpersons)  CX/GP  /03/19/6 

(b)  conduct  of  meetings  CX/GP 
03/19/6  Add.  1 

Agenda  Item  7 

Other  proposals  to  facilitate  standard 
development  (other  than  Standard 
management  Process):  Review  of 
the  Guidelines  for  Codex 
Committees  and  other  additional 
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text  CX/GP  03/19/7 
Public  Meeting 

At  the  public  meeting,  the  issues  and 
draft  United  States'  p(isitif)ns  nn  the 
issues  will  he  described  and  discussed. 
and  attendees  will  have  the  opportunitv 
to  pose  questions  and  offer  comments 
Comments  may  be  sent  to  the  FSIS 
Docket  Room  (see  ADDRESSES!   In 
addition,  they  mav  be  sent 
electronically  to  the'U.S.  Delegate  [see 
ADDRESSES).  Please  state  that  your 
comments  relate  to  CCGP  activities  and 
specify  which  issues  your  comments 
address. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 

rulemaking  and  policy  development  is 
important.  (Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserw  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www .fsis.usda  gov .  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  prfiredures.  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  tvpes  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listser\ 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  Web  page.  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
bttp-J/www.fsis. usda.gov/oa/update/ 
update.htm  Click  on  the  "Subscribe  to 
the  Constituent  Update  List.sen.- '  link, 
then  fill  out  and  submit  the  form. 

Done  at  Wastiington.  DC,  on  October  20, 
2003. 

F.  Edward  Scarbrough. 

U.S.  Manager  for  Codex  Alimentarius. 

|FR  Doc  O.'^-ZfiSl?  Filed  10-2,3-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting.  Northwest  Forest 
Plan 

AGENCY:  Forest  Ser\'ice,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Intergovernmental 
Advisorv  Committee  (lAC).  Northwest 
Forest  Plan  (NWFP),  will  meet  on 
November  5,  2003,  at  the  DoubleTree 
Hotel,  located  at  the  DoubleTree  Hotel. 
1000  NE  Multnomah,  Portland,  Oregon 
97232.  The  meeting  will  begin  at  10  a.m. 
and  adjourn  at  approximately  4  p.m.  In 
general,  the  purpose  of  the  meeting  is  to 
continue  committee  discussions  related 
to  NWFP  implementation.  Meeting 
agenda  items  include,  but  are  not 
limited  to.  a  report  from  the  Regional 
Interagency  Executive  Committee  on 
potential  NWFP  implementation 
improvements,  an  over\iew  of  how  the 
Federal  budget  process  affects  plan 
implementation,  along  with  other 
progress  reports  (such  as  updates  on  the 
Survey  and  Manage  and  the  Aquatic 
Conservation  Strategy  supplemental 
environmental  impact  statements).  The 
meeting  is  open  to  the  public  and  fully 
accessible  for  people  with  disabilities.  A 
15-minute  time  slot  is  reserved  for 
public  comments  at  10:15  a.m. 
Interpreters  are  available  upon  request 
at  least  10  days  prior  to  the  meeting. 
Written  comments  may  be  submitted  for 
the  meeting  record.  Interested  persons 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
QuestH/ns  regarding  this  meeting  may 
be  directed  to  Kath  Collier.  Management 
Analyst.  Regional  Ecosystem  Office,  333 
SVV  First  Avenue.  P.O.  Box  3623. 
Portland,  OR  97208  (Phone:  503-808- 
2165). 

Dated:  October  7.  2003. 
Anne  Radgley. 
Designated  Federal  Official. 
(FR  Dor.  03-2fi975  Filed  10-23-03;  8:45  am] 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 

.\dvisf)r\-  Committee  will  hold  a 
meeting  on  Nov.  14,  2003.  at  the  North 
Tahoe  Conference  Center,  8318  North 


Lake  Blvd.,  Kings  Beach.  CA.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15.  1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  bv  the 
Secretary. 

DATES:  The  meeting  will  be  held  Nov. 

14,  2003,  beginning  at  9  a.m.  and  ending 

at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  N(jrth  Tahoe  Conference  Center, 

8318  North  Lake  Blvd.,  Kings  Beach. 

CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Cu^taf^nn  m  jeannie  Stafford. 
Lake  Tahoe  Basin  Management  Unit. 
Forest  Service.  870  Emerald  Bay  Road, 
Suite  1 ,  South  Lake  Tahoe.  CA  96150, 
(530) 543-2642 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  lointlv  w-ith  the 
Lake  Tahoe  Basin  Executives 
Committee,  items  to  be  covered  on  the 
agenda  include:  Welcome  Introductions 
&  Review  of  Agenda.  Federal 
Transportation  Administration 
participation  discussion.  Role  of  LTFAC 
With  the  SNPLMA.  USAGE  Tahoe 
Framework  Implementation  Study 
Update.  TIIMS  Prototype  Rollout 
Presentation.  Logistics/Review,  and 
public  comment.  All  Lake  Tahoe  Basin 
Federal  Advisor}'  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend.  Issues 
may  be  brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  bv 
filing  written  statements  with  the 
secretary  for  the  Conunittee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  October  20.  2003. 
Mary  Morgan. 

Acting  Deputy  Forest  Supervisor. 
(FR  Dnr    03-26835  Filed  10-23-03:  8:45  am) 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTKDN:  Notice  of  meeting. 

SUMMARY:  The  Fresno  County  Resource 
.A(i\  isnry  Committee  will  meet  in 
(Invis.  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  recommend 
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project  proposals  for  FY2004  funds 
regarding  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Public  Law  106-393)  for 
expenditure  of  Payments  to  States 
Fresno  County  Title  II  funds. 
DATES:  The  meeting  will  be  held  on 
November  18,  2003  from  6:30  p.m.  to 
9:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sierra  National  Forest,  Supervisor's 
Office,  1600  Tollhouse  Road,  Clovis, 
California  93612.  Send  written 
comments  to  Rick  Larson,  Fresno 
County  Resource  Advisory  Committee 
Coordinator,  c/o  Sierra  National  Forest. 
High  Sierra  Ranger  District,  29688 
Auberrv  Road.  Frather.  CA  93651  or 
electronically  to  rplarson@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Larson,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355.  ext.  3319. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  II  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
staff  before  or  after  the  meeting. 

Public  sessions  will  be  provided  and 
individuals  who  made  written  requests 
bv  November  18,  2003  will  have  the 
opportunity  to  address  the  Committee  at 
those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Call  for  new 
projects;  (2)  Status  report  from  project 
recipients;  and  (3)  Public  comment. 

Dated:  Octobw  20,  2003. 
Ray  Porter, 

District  Banger. 

[FR  Do(    03-26900  Filed  10-23-03;  8:45  am) 

BILLING  CODE  3410-f1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

McNally  Fire  Restoration  Projects 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Sequoia  National  Forest 
will  host  a  field  trip  on  Saturday. 
November  22,  2003.  to  visit  the  McNally 
Fire/Sherman  Pass  Restoration 
(Sherman  Pass)  and  McNally  Fire 
Roadless  Restoration  (Roadless) 
Projects.  The  purpose  of  the  meeting  is 
to  aid  the  participants  in  the  review  and 
understanding  of  the  two  projects 
through  on-the-ground  discussions. 
Both  of  these  projects  are  expected  to 


have  Draft  Environmental  Impact 
Statements  (DEIS)  available  for  public 
review  and  comment  sometime  in 
November.  We  will  travel  to  several  key 
locations  that  will  focus  attention  on  the 
Sherman  Pass  and  Roadless  DEISs, 
proposed  actions,  and  environmental 
effects. 

DATES:  The  meeting  will  be  held 
Saturday,  November  22.  2003,  from  9 
a.m.  to  3  p.m.,  Pacific  daylight  time. 
ADDRESSES:  Members  of  the  public 
should  meet  at  the  Cannell  Meadow 
Ranger  District  Office,  105  Whitney, 
Kemville,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  further  information,  contact 
Cindy  Thill,  (760)  376-3781,  extension 
625. 

SUPPLEMENTARY  INFORMATION:  The 
Sherman  Pass  project  involves  the  areas 
with  roads  in  them  on  the  Kern  Plateau. 
Of  particular  interest  is  the 
approximately  4,900  acres  of  conifer 
stands  severely  damaged  or  destroyed 
by  the  fire.  The  analysis  area  is  over 
20,000  acres. 

The  Roadless  project  invalves 
inventoried  roadless  areas  outside  of  the 
Giant  Sequoia  National  Monument. 
Again,  of  particular  interest  is  the 
approximately  11,000  acres  of  conifer 
stands  severely  damaged  or  destroyed 
by  fire.  The  analysis  area  is  over  60.000 
acres. 

The  meeting  is  open  to  the  public.  If 
you  are  plarming  to  attend,  please 
contact  Cindy  Thill  at  the  Cannell  ^ 
Meadow  Ranger  District  by  November 
17.  Some  transportation  will  be 
available,  but  we  will  also  rely  on 
participants  to  provide  assistance  in 
transporting  people  in  the  sites.  Please 
bring  your  own  lunch  and  wear 
appropriate  field  clothing.  The  meeting 
is  accessible  to  persons  with  disabilities. 
If  you  need  accommodations,  please 
contact  Cindy  Thill  at  the  number 
provided. 

-    Dated:  Ociober  20,  2003. 
Arthur  L.  Gaffirey, 

Forest  Superxisor.  Sequoia  National  Forest. 
|FR  Doc.  03-26832  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interim  Direction  for  Processing 
Interstate  Natural  Gas  Pipeline 
Proposals  on  National  Forest  System 
Lands 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  issuance  of  agency 
directive. 


SUMMARY:  The  Forest  Service  is  issuing 
an  interim  directive  to  guide  its 
employees  in  processing  proposals  for 
interstate  natural  gas  pipeline  projects. 
This  interim  directive  is  designed  to 
supplement  existing  direction  in  the 
Forest  Service  Manual  chapter  2720, 
consistent  with  a  May  2002  interagency 
agreement  between  the  Department  of 
Agriculture  and  the  Federal  Energy 
Regulatory  Commission.  The  agreement 
establishes  procedures  for  responding  to 
and  processing  applications  for 
interstate  natural  gas  pipeline  projects 
when  the  Federal  Energy  Regulatorv 
Commission  will  be  the  lead  agency  in 
conducting  the  required  environmental 
and  historic  preservation  reviews. 

DATES:  This  interim  directive  is  effective 
October  24,  2003. 

ADDRESSES:  This  interim  directive  (ID 
2720-2003-?)  is  available  electronically 
from  the  Forest  Service  via  the  World 
Wide  Web/Internet  at  http:// 
wH-w./s./ed.  us/im/directives.  Single 
paper  copies  of  the  ID  are  also  available 
by  contacting  Melissa  Hearst,  Lands 
Staff  (Mail  Stop  1124),  Forest  Service, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-1124  (telephone 
202-205-1196). 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Hearst.  Lands  Staff  (202-205- 
1196). 

SUPPLEMENTARY  INFORMATION:  The  Forest 

Service  is  issuing  an  interim  directive 
(ID)  to  Forest  Service  Manual  (FSM) 
chapter  2720  to  guide  its  employees  in 
the  streamlining  of  proposal  and 
application  procedures  for  interstate 
natural  gas  pipelines  certified  by  the 
Federal  Energy  Regulatorv  Commission 
(FERC)  and  adopted  in  a  May  2002 
agreement  between  the  FERC.  the 
Department  of  Agriculture,  and  other 
Federal  agencies. 

The  May  2002  agreement  entitled 
"Interagency  Agreement  on  Early 
Coordination  of  Required 
Environmental  and  Historic 
Preservation  Reviews  Conducted  in 
Conjunction  with  the  Issuance  of 
Authorizations  to  Construct  and  Operate 
Interstate  Natural  Gas  Pipelines 
Certificated  by  the  Federal  Energy 
Regulatory  Commission"  eliminates 
overlapping  and  duplicative 
environmental  processes  required  by  the 
numerous  Federal  agencies  having 
jurisdiction  in  the  permitting  of 
interstate  natural  gas  pipeline  projects. 
Minimizing  the  duplication  and  overlap 
of  procedures  shortens  the  cumulative 
processing  time  for  evaluating 
applications  and  making  decisions  on 
these  projects.  The  ID  to  FSM  2720 
provides  Forest  Service  field  officers 
with  specific  procedures  to  ensure  that 
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the  agency  carries  nut  the  streamlining 
processes  in  the  agreement  and  directs 
that  field  officers  fully  engage  as  a 
cooperating  agency  in  the  FERC's 
processing  of  these  types  of 
applications. 

The  interim  directive  to  FSM  2720  is 
issued  as  ID  number  2720-2003-2. 

Dated:  October  16,  2003. 
Sally  Collins, 
Associate  Chief. 
(FR  Doc.  03-26814  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Little  Wood  River  Irrigation  District. 
Gravity  Pressurized  Irrigation  Delivery- 
System,  Blaine  County,  ID 

agency:  Natural  Rpsources 
Conservation  Service,  LSDA. 
ACTION:  Draft  environmental  impact 
statement  availability  for  review  and 
comment. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policv 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelmes  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  .Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  a  draft  environmental  impact 
statement  has  been  prepared  for  a 
Federally  assisted  proposed  project  bv 
the  Little  Wood  River  Irrigation  District, 
Blaine  County.  Idaho. 
DATES:  Comments  will  be  received  for  a 
45  day  period  commencing  with  this 
date  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sims,  State  Conservationist. 
Natural  Resources  Conservation  Service, 
9173  \V.  Barnes  Dr..  Suite  C,  Boise, 
Idaho,  83709-1574,  telephone:  208- 
378-5700 

SUPPLEMENTARY  INFORMATION:  The 
preliminary  information  of  this 
Federally  assisted  proposed  action 
indicates  that  the  project  mav  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findmgs,  Richard  Sims.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  objective  of  the  Little  Wood  River 
Irrigation  District  proposed  action  is  to 
maximize  the  conservation  and  use  of 
irrigation  water  and  the  energy  required 


to  irrigate  all  of  the  existing  cropland 
within  the  project  area.  The  proposed 
project  would  convert  the  open  canal 
irrigaticm  delivery  svstem  to  a  closed. 
gravity  pressurized  delivery  system. 
Alternatives  evaluated  were  No  Action, 
Gravity  Pressurized  Irrigation  Delivery 
System  with  On-Farm  Irrigation 
Systems  and  Gravity  Pressurized 
Irrigation  Delivery  System  with  On- 
Farm  Irrigation  Systems  and 
Hydroelectric  Generation. 

The  Little  Wood  River  Irrigation 
District  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  limited  number  of 
copies  of  the  EIS  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Richard  Sims. 

Further  information  on  the  proposed 
action  or  future  public  meetings  may  be 
obtained  from  Richard  Sims.  State 
Conservationist,  at  the  above  address  or 
telephone  208-378-5700. 

Dated:  October  15,  2003. 
Richard  Sims, 
Slate  Conservationist. 
[FR  Doc.  03-26907  Filed  10-23-03;  8:45  ami 

BILLING  CODE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List:  Addition 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  spvptc  disabilities. 
EFFECTIVE  DATE:  November  23,  2003. 
ADDRESSES:  c;ommittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  lefferson  Davis  Highway, 
Arlington.  V'irginia.  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Siiervl  I)    KeniHTl-.  .  i7(H'  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
22.  2003.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severelv 
Disabled  published  notice  (68  FR  50750) 
of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 


capability  of  qualified  nonprofit 
agencies  to  provide  the  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  .^ct  Certification 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-18c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Service 

Service  Type/Location:  Custodial 
Services.  Whidbey  Island  Naval  Air 
Station.  Building  2644.  Oak  Harbor, 
Washington. 

NPA:  New  Leaf.  Inc..  Oak  Harbor, 
Washington. 

Contract  Activity:  Naval  Facilities 
Engineering  Command,  Oak  Harbor, 
Washington. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  mav 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director.  Inforwation  Management. 

[FR  Dor  03-26947  Filed  10-2.3-03;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Dl^cihled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
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and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  Be  Received  On  or 
Before;  November  23,  2003 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia,  22202-32,59. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  of  the 
proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  prciduct 
or  service  will  be  required  to  procure 
the  product  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  .small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product  lind  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  [avits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this  - 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

End  of  Certification 

The  following  prt)duct  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Product 

Product/NSN:  Nylon  Duffel  Bag, 
8465-01-117-8699  (Surge  requirements 
only  above  current  contractor  capacity, 
not  to  exceed  180,000  units). 


NPA:  Industrial  Opportunities,  Inc., 
Andrews,  North  Carolina. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia,  Philadelphia, 
Pennsylvania. 

Services 

Senice  Type/Location:  Custodial 
Services,  Marine  Corps  Air  Station, 
Camp  Lejeune,  North  Carolina. 

NPy4;  Coastal  Enterprises  of 
Jacksonville,  Inc.,  Jacksonville,  North 
Carolina. 

Contract  Activity:  Naval  Facilities 
Engineering  Command,  Camp  Lejeune, 
North  Carolina. 

Service  Type/Location:  Mail  and 
Messenger  Service,  Tobyhanna  Army 
Depot,  Tobyhanna,  Pennsylvania. 

NPA:  The  Burnley  Workshop  of  the 
Poconos,  Inc.,  Stroudsburg,    . 
Pennsylvania. 

Contract  Activity:  Tobyhanna  Array 
Depot,  Tobyhanna,  Pennsylvania. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[PR  Doc.  03-26948  Filed  10-23-03;  8:45  am) 

BILUNG  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Vermont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  plarming  meeting  of 
the  Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m.  to 
2  p.m.  on  Thursday,  October  30,  2003, 
at  the  Vermont  State  House,  115  State 
Street,  Montpelier,  Vermont  05633.  The 
Committee  will  hold  a  planning  meeting 
from  9:30  a.m.  to  10  a.m.  to  prepare  for 
a  press  conference  scheduled  for  10  a.m. 
to  12  p.m.  to  releases  its  report.  Racial 
Harassment  in  Vermont  Public  Schools: 
A  Progress  Report,  in  Room  11. 
Following  the  press  conference  release, 
the  Committee  will  hold  a  second 
planning  meeting  form  12  p.m.  to  2  p.m. 
at  159  State  Street,  to  hear  from 
community  activists  about  emerging 
civil  rights  issues  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office, 
(202)  376-7533,  TDD  (202)  376-8116. 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated:  at  Washington,  DC,  October  17, 
2003 

Ivy  L.  Davis,  Chief, 

Regional  Programs  Coordination  Unit. 

[FR  Doc.  03-27007  Filed  10-22-03;  8:45  am) 

BILLING  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Annual  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons. 

Form  Mumberis):  BE-82. 

Agency  Approval  Number:  0608- 
0063. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in 
method  of  collection. 

Biirc/en;  2,100  hours. 

Number  of  Respondents:  300. 

Avg  Hours  Per  Response:  7. 

Needs  and  Uses:  The  Government 
requires  data  from  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons,  to  obtain  accurate  and 
up-to-date  information  on  U.S.  financial 
services  transactions  with  unaffihated 
foreign  persons.  It  will  use  the  data 
collected  in  monitoring  U.S.  exports  and 
imports  of  financial  services;  analyzing 
their  impact  on  the  U.S.  and  foreign 
economies;  supporting  U.S. 
international  trade  policy  on  financial 
services;  compiling  the  international 
transactions,  national  income  and 
product,  and  input-output  accounts  of 
the  United  States;  assessing  U.S. 
competitiveness  in  international  trade 
in  services;  and  improving  the  ability  of 
U.S.  businesses  to  identif\'  and  evaluate 
market  opportunities. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  engaging  in 
international  financial  services 
transactions  with  unaffiliated  foreign 
persons. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  TMe  22  U.S.C, 
Sections  3101-3108,  as  amended. 
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OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

You  may  obtain  copies  of  the  above 
information  collection  propo.sal  bv 
calling  or  writing  Departmental 
Paperwork  Clearance  Officer,  Diana 
Hynek,  (202)  482-3201.  Department  of 
Commerce.  Room  B086.  14th  and 
Constitution  Avenue.  N\V..  Washington. 
DC  20230  or  by  e-mail  to 
dhynek'&.doc.gov. 

Send  comments  on  the  proposed 
information  collection  within  30  days  of 
publication  of  this  notice  to  Paul  Bugg, 
OMB  Desk  Officer,  via  e-mail  at 
pbugg3omb.eop.gov  or  bv  fax  at  (202) 
395-7245. 

Dated:  October  21.  2003. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  0,3-26876  Filed  10-23-03;  8:45  ami 

BILUNG  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Annual  Surrey  of  Royalties, 
License  Fees,  and  Other  Receipts  and 
Payments  for  Intangible  Rights  Between 
U.,S.  and  Unaffiliated  Foreign  Persons. 

Form  Xumberlsl:  BE-93. 

Agencv  Approval  S'umber:  0608- 
0017. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in 
method  of  collection. 

Burden:  2.520  hours. 

\umber  of  Respondents:  630. 

Avg  Hours  Per  Response:  4. 

Needs  and  Uses:  The  Government 
requires  data  from  the  BE-93.  Annual 
Survey  of  Royalties.  License  Fees,  and 
Other  Receipts  and  Payments  for 
Intangible  Rights  Between  U.S.  and 
Unaffiliated  Foreign  Persons,  to  obtain 
accurate  and  up-to-date  information  on 
transactions  in  intangible  rights  between 
U.S.  and  unaffiliated  foreign  persons.  It 
will  use  the  data  collected  in  monitoring 
U.S.  exports  and  imports  of  intangible 
rights,  analyzing  their  impact  on  the 
U.S.  and  foreign  economies,  supporting 
U.S.  international  commercial  policy  on 
such  services,  compiling  the 
international  transactions,  national 
income  and  product,  and  input-output 


accounts  of  the  United  States,  assessing 
U.S.  competitiveness  in  international 
trade  in  services,  and  improving  the 
ability  of  U.S.  businesses  to  identify  and 
evaluate  market  opportunities. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  that  transact 
with  unaffiliated  foreign  persons  in 
intangible  rights. 

Frequency;  Annual. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  22  U.S.C, 
sections  3101-3108,  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

You  may  obtain  copies  of  the  above 
information  collection  proposal  by 
calling  or  writing  Departmental 
Paperwork  Clearance  Officer.  Diana 
Hynek.  (202)  482-0266.  Department  of 
Commerce,  Room  6608,  14th  and 
Constitution  Avenue.  N\V..  Washington. 
DC  20230  or  by  e-mail  to 
dhynek@doc.gov. 

Send  comments  on  the  proposed 
information  collection  within  30  days  of 
publication  of  this  notice  to  Paul  Bugg. 
OMB  Desk  Officer,  via  e-mail  at 
pbugg@omb.eop.gov  or  bv  fax  at  (202) 
395-7245. 

Dated:  October  21 .  2003. 
Madeleine  Clayton. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  0.3-26878  Filed  10-23-03:  8:45  am] 

BILLING  CODE  3510-O6-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Defense  Priorities  and  Allocations 
System 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  b^ 
submitted  on  or  before  December  23. 

2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Office  of  the 
Chief  Information  Officer,  202-482- 
0266.  Room  6625,  14th  and  Constitution 
Avenue,  NW.,  Washington  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mama  Dove.  BIS  ICB 
Liaison.  Department  of  Commerce.  BIS 
Office  of  the  Chief  Information  Officer, 
Room  6622.  14th  and  Constitution 
Avenue.  NW..  Washington  DC  20230. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  record  keeping  requirement  is 
necessary  for  administration  and 
enforcement  of  delegated  authority 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061, 
et  seq.]  and  the  Selective  Ser\'ice  Act  of 
1948  (50  U.S.C.  App.  468).  Any  person 
who  receives  a  priority  rated  order 
under  the  implementing  DPAS 
regulation  (15  CFR  700)  must  retain 
records  for  at  least  3  years. 

n.  Method  of  Collection 

Records  retention. 

m.  Data 

OMB  Number:  0694-0053. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Estimated  Number  of  Respondents: 
700.000. 

Estimated  Time  Per  Response:  1  to 
31.5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  14A77  hours. 

Estimated  Total  Record  Keeping 
Cosfs:  SI  0.150.00. 

Estimated  Total  Annual  Cost:  No 
siart-up  costs  or  capital  expenditures. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  will  also  become  a  matter  of  public 
record. 
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D,^t^■(^   0(ti)her  21,  2003.     = 
Madeleine  Cllavton, 

Munagfiiu-nt  Analyst.  Office  of  the  Chief 
Information  Officer. 

FK  Dn(    0^-2687:-  Filed  10-23-03;  8:45  am) 
BILUNG  CODE  3510-33-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  iin[iiirt  Acimiiu^tr.ition, 
Int'TuatiiHial  Tradf  Administration, 
Dupartnu'iit  ut  Lummerce. 


ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 

Administrative  Reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
September  anniversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  October  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hully  A.  Kuga.  UlIiLU  ut  AD,  L\'D 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 


Washington,  DC  20230.  telephone:  (202) 

482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  September  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30.  2004 


I 


Period  to  be  reviewed 


Antidumping  Duty  Proceedings 

Lahia 

Stee:  Co-Tcrete  Reir forcing  Bars   A-449-804 

Joint  Stock  Company  Lepajas  Metalurgs 
Mexico 

Oil  Country  Tubular  Goods,  A-201-817 

Tjb05  de  Acero  -ie  Mexico  S  A  ' 
Soutr  Atr'ca 

Certain  Hol-RoHed  Carbon  Steel  Fiat  Producis,  A-791-8d& 

Iscor   Ltd 

Highveid  Stee'  a^^d  Vanadiurn  Corp.,  Ltd. 

Saldanha  Steei    Ltd 
South  Korea 

Steel  Concrete  Reinforcing  Bars,  A-580-844 

Dongil  Industnes  Co..  Ltd, 

Dongkuk  Steel  Mill  Co,.  Ltd 

Hanbo  Iron  &  Steel  Co..  Ltd, 

INIsteei 

Kosteei  Co    Ltd     " 
The  People  s  Republic  of  China: 

Freshwater  Crawfish  Tail  Meat  2,  A-570-848 

China  Everbnght 

China  Kingdom  Import  &  Export  Co,,  Ltd..  aka  Ctiina  Kingdoma  Import  &  Export  Co.,  Ltd.,  aka  Zhongda  Import  & 
Export  Co    Ltd 

Fujian  Pelagic  Fishery  Group  Co 

Huaiyin  Foreign  Trade  Corporation  (5) 

Jiangsu  Hilong  International  Trading  Co,,  Ltd. 

Huaiyin  Foreign  Trade  Corporation  (30) 

Jiangsu  Cereals  Oils,  &  Foodstuffs  Import  &  Export  Corp. 

Hubei  Qiangjiang  Houhu  Cold  &  Processing  Factory 

Nantong  Deiu  Aquatic  Food  Co..  Ltd. 

Nantong  Shengfa  Frozen  Food  Co..  Ltd. 

Ningbo  Nanlian  Frozen  Foods  Co..  Ltd. 

North  Supreme  Seafood 

Qingdao  Jmyongxiang  Aquatic  Foods  Co.,  Ltd. 

Qingdao  Rirong  Foodstuff  Co  ,  Ltd  ,  aka  Qmgdao  Rirong 

Qingdao  Xiyuan  Refrigerated  Food  Co,,  Ltd 

Qingdao  Zhengn  Sealood  Co    Ltd  ,  aka  Qingdao  Zhengri' Seafoods 

Shanghai  Ocean  Flavor  International  Tading  Co..  Ltd, 

Shanghai  Taoen  International  Trading  Co  .  Ltd,         ^ 

Shanghai  Yanglen  Inlernational  Trading  Co,,  Ltd 

Shouzhou  Huaxiang  Foodstuffs  Co    Ltd 

Suqian  Foreign  Trade  Corp  ,  aka  Suqian  Foreign  Trading' 

Weishan  Fukang  Foodstuffs  Co  ,  Ltd 

Weishan  Zhenyu  Foodstuff  Co  ,  Ltd  j 

Yancheng  Baolong  Biochemical  Products  Co  .  Ltd.  } 

Ya  "icheng  Foreign  Trade  Corp    aka  Yancheng  Foreign  Ttading,  aka  Yang  Chen  Foreign  Trading 

Yancheng  Fuda  Foods  Co  ,  Ltd 

Yancheng  Haiteng  Aquatic  Products  &  Foods  Co.,  Ltd. 

Yancheng  Yaou  Seafoods 

Yangzhou  Lakebest  Foods  Co  ,  Ltd. 


9/1/02-8/31/03 
8/1/02-7/31/03 
9/1/02-8/31/03 

9,'r02-8  31'03 


9/1/02-8,31,03 


-oodstuffs 
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Zhoushan  Huading  Seafood  Co.,  Ltd. 


Period  to  be  reviewed 


■'  Inadvertently  omitted  from  previous  initiation  notice 

2  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  freshwater  crawfish  tail  meat  from  the  Peo- 
ple s  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  sinqle  PRC  entitv  of 
which  the  named  exporters  are  a  part  ' 


Counten'ailing  Duty  Proceedings 

None. 
Suspension  Agreements 

None. 

During  any  administrative  review- 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351 .218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  bv  a 
domestic  interested  partv  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  b\  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  oi  {he 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 

Doted:  October  20,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  II 

for  Import  Administration. 

[FR  Dor .  0.3-26940  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 
antidumping  duty  administrative 
review. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-8671 

Automotive  Replacement  Glass 
Windshields  from  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  .Administration, 
Department  of  Commerce. 


EFFECTIVE  DATE:  October  24,  2003. 
summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  antidumping  dutv  review  of 
automotive  replacement  glass 
windshields  from  the  People's  Republic 
of  China.  This  review  covers  the  period 
September  19.  2001  through  March  31. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  lonathan  Herzog.  AD/ 
CVD  Enforcement.  Group  III.  Office  9, 
Import  -Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NVV..  Washington 
DC  20230;  telephone:  (202)  482-4243 
and  (2021  482-4271.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  2003,  the  Department 
published  a  notice  of  opportunitv  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  automotive 
replacement  glass  windshields  ("ARG") 
from  the  Peoples  Republic  of  China 
("PRC")  for  the  period  September  19, 
2001  through  March  31.  2003.  See 
Antidumping  or  Countervailing  Duty- 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review.  68  FR  16761 
(April  7.  2003).  On  April  15.  2003. 
Dongguan  Kongwan  Automobile  Glass 
Limited  and  Peaceful  Citv  Limited, 
requested  an  administrative  review  of 
their  sales  to  the  United  States  during 
the  period  of  review  ("POR  ").  On  April 
21,  2003.  an  importer,  Pilkington  North 
America  requested  an  administrative 
review  of  the  sales  of  Changchun 
Pilkington  Safety  Glass  Companv 
Limited.  Guilin  Pilkington  Safety  Glass 
Company  Limited.  Shanghai  Yaohua 
Pilkington  Autoglass  Companv  Limited, 
and  Wuhan  Yaohua  Pilkington  Safety 
Glass  Companv  Limited  to  the  United 
States  during  the  POR.  On  April  22, 
2003.  TCG  International  Inc.  ("TCGl"), 
requested  an  administrative  review  of 
its  sales  to  the  United  States  during  the 
POR.  On  April  30.  2003,  Xinyi 
Automotive  Glass  (Shenzhen)  Company, 


Limited  ("Xinyi"),  Shenzhen  CSG 
Automotive  Glass  Company,  Limited 
(reported  to  be  the  former  company 
Shenzhen  Benxun  Auto  Glass  Company. 
Limited)  ("Benxun"),  and  Fuvao  Glass 
Industry  Group  Company.  Limited 
requested  an  administrative  review  of 
their  sales  to  the  United  States  during 
the  POR.  On  May  21.  2003,  the 
Department  published  in  the  Federal 
Register  a  notice  of  the  initiation  of  the 
antidumping  duty  administrative  review 
of  ARG  from  the  PRC  for  the  period 
September  19,  2001  through  March  31. 
2003.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  68  FR  27781  (May  21,  2003).  On 
September  8.  2003,  the  Department 
published  a  notice  in  the  Federal 
Register  rescinding  the  administrative 
reviews  of  TCGI.  Xinyi,  and  Benxun.' 
See  Certain  Automotive  Replacement 
Glass  Windshields  from  the  People's 
Republic  of  China:  Notice  of  Partial 
Rescission  of  the  Antidumping  Duty 
Administrative  Re\iew,  68  FR  52893 
(September  8,  2003).  The  preliminary 
results  of  review  are  currently  due  no 
later  than  December  31,  2003 

Extension  of  Time  Limit  of  Preliminarv 
Results 

Section  751(aj(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminarv 
results  by  up  to  120  days.  Completion 
of  the  preliminary  results  of  this  review 
within  the  245-day  period  is  not 
practicable  for  the  following  reasons:  (1) 
The  review  involves  several 
complicated  issues  which  require  the 
Department  to  gather  and  analvze  a 
significant  amount  of  information 
pertaining  to  each  company's  sales 
practices,  factors  of  production  and 
corporate  relationships;  and  (2) 
responses  from  the  participating 
companies  required  the  Department  to 
issue  multiple  supplemental 


'  Because  Bexun  withdrew  its  request  for  review, 
the  Department  did  not  have  the  information 
necessarv'  to  make  a  sutxessor-in-interest 
determination.  Therefore  the  Department  did  not 
determine  that  Shenzhen  CSG  Automotive  Glass 
Company,  Limited  is  entitled  to  receive  the  same 
antidumping  cash  deposit  rate  accorded  Ben.xiin. 
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quHstionnaires  which  delayed  the 
planned  verification  schedules  and, 
therefore,  will  nut  allow  sufficient  time 
to  complete  the  preliminarv  results  by 
the  scheduled  deadline  of  December  31, 
200:i 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
specified  under  the  Act.  we  are 
extending  the  time  period  for  issuing 
the  preliminarv'  results  of  review  by  60 
davs  until  Fehruarv  29.  2004.  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act.  The  final  results  continue  to  be 
due  120  days  after  the  publication  of  the 
preliminary  results. 

IJatKd:  October  17,  2003. 
Barbara  E.  Tillman, 

At  i.ing  Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

IFR  Doc  03-26q:i8  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A^21-807] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  The  Netherlands: 
Notice  of  Final  Court  Decision  and 
Suspension  of  Liquidation 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Ciommerce. 
ACTION:  Notice  of  Final  Court  Decision 
and  Suspension  of  Liquidation. 


SUMMARY:  On  .September  29.  2003,  in 
(,'.)r(;s  Stual  B\'  rt  a!,  v.  United  States  III. 
Consol.  Court  No.  02-00003,  Slip  Op. 
03-127  (CIT  2003).  the  United  States 
Court  of  International  Trade  (the  Court) 
affirmed  the  Department  of  Commerce's 
(the  Department's)  remand 
determination  and  entered  a  final 
judgment  order  in  regards  to  \'otice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  The 
Netherlands.  6b  FR  50408  (October  3, 
2001)  and  accompanving  Issues  and 
Decision  Memorandum,  as  amended. 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  lint-Rolled  Carbon  Steel  Flat 
Products  From  The  Netherlands.  66  FR 
55637  (November  2.  2001)  and 
Antidumping  Duty  Order:  Certain  Hot- 
Rolled  Carbon  Stet-l  Flat  Products  From 
The  Netherlands.  fiB  FR  59565 
(November  29,  2001).  In  its  remand 
determination  the  Department 
explained  its  practice  in  calculating  the 
provisional  measures  time  period,  i.e.. 
explained  its  interpretation  of  the  term 
"6  months"  in  section  733(d)  of  the 


Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act).  See  "Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  the 
Netherlands,"  Consol.  Court  No.  02- 
00003,  Slip  Op.  03-25  (CIT  2003)  (Final 
Results  of  Redetermination). 

As  a  result  of  the  remand 
determination,  the  Department  will 
amend  the  antidumping  duty  order  on 
certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel)  from  the 
Netherlands  to  lift  suspension  of 
liquidation  180  days  from  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
Because  the  preliminary  determination 
was  published  on  May  3,  2001,  the 
amended  antidumping  duty  order  will 
indicate  October  30,  2001  as  the  date  of 
termination  of  suspension  of  liquidation 
in  this  case.  In  addition,  as  a  result  of 
the  remand  determination,  the 
Department  will  inform  the  Bureau  of 
Customs  and  Border  Protection 
(Customs)  to  lift  suspension  of 
liquidation  on  October  30,  2001,  and  to 
resume  collection  of  definitive  duties  on 
November  29,  2001,  the  date  of 
publication  of  the  antidumping  duty 
order  in  the  Federal  Register. 

Consistent  with  the  decision  of  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  (Federal  Circuit)  in  Tirnken  Co. 
V.  United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  there  is  a  conclusive  decision  in 
this  case.  If  this  case  is  not  appealed,  or 
if  it  is  affirmed  on  appeal,  the 
Department  will  publish  an  amended 
antidumping  duty  order  for  hot-rolled 
steel  from  the  Netherlands  in  accord 
with  its  redetermination,  and  instruct 
Customs  to  terminate  the  suspension  of 
liquidation  for  the  period  October  30, 
2001  through  November  28,  2001  and  to 
resume  collection  of  cash  deposits  on 
November  29.  2001. 
EFFECTIVE  DATE:  October  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  at  (202)  482-2657  or 
Robert  James  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  3,  2001,  the  Department 
published  in  the  Federal  Register  its 

notice  of  final  determination  that  sales 


of  hot-rolled  steel  from  the  Netherlands 
were  being  sold  at  less  than  fair  value 
(LTFV)  in  the  United  States,  and  on 
November  2.  2001  the  Department 
published  an  amended  final 
determination  regarding  the  sale  of  hot- 
rolled  steel  from  the  Netherlands  at 
LTFV  in  the  United  States.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  The 
Netherlands.  66  FR  50408  (October  3, 
2001)  and  accompanying  Issues  and 
Decision  Memorandum,  as  amended. 
Notice  nf  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  The  Netherlands.  66  FR 
55637  (November  2,  2001)  (collectively, 
Final  Determination).  On  November  15, 
2001.  the  International  Trade 
Commission  (the  Commission) 
published  its  final  determination  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  hot-rolled  steel  from  the 
Netherlands.  See  Hot  Rolled  Steel 
Products  From  China,  India.  Indonesia, 
Kazakhstan.  The  Netherlands.  Romania. 
South  Africa,  Taiwan.  Thailand,  and 
Ukraine.  66  FR  57482  (November  15, 
2001).  On  November  29.  2001.  the 
Department  published  the  antidumping 
duty  order  on  hot-rolled  steel  from  the 
Netherlands.  See  Antidumping  Duty 
Order:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  From  The  Netherlands,  66 
FR  59565  (November  29.  2001). 

Subsequent  to  the  publication  of  the 
Department's  antidumping  duty  order, 
the  petitioners  (National  Steel 
Corporation.  Bethlehem  Steel 
Corporation,  and  United  States  Steel 
Corporation)  and  the  respondent  (Corns 
Staal  BV  and  Corus  Steel  USA  Inc. 
(collectively.  Corns))  challenged  certain 
aspects  of  the  Department's  Final 
Determination  before  the  Court.  In 
addition,  the  Department  requested  a 
voluntary  remand  with  respect  to  the 
inadvertent  omission  of  the  proper 
language  from  the  antidumping  duty 
order  to  cease  collection  of  provisional 
measures  six  months  after  the 
publication  of  the  preliminary 
determination,  in  accordance  with 
section  733(d)  of  the  Tariff  Act.  Corus 
also  raised  this  issue,  but  argued  the 
Department  had  interpreted  the  six 
month  pruvisicjnal  measures  period  as 
constituting  180  days,  as  opposed  to  six 
calendar  months.  This  issue  arose  due 
to  the  foUcjwing  chain  of  events:  In  the 
underlving  investigation,  the  = 

Department  published  its  preliminary 
determination  on  May  3,  2001.  See 
Notice  of  Preliminary-  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
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Hot-RoHpd  Carbon  SIppI  Flat  Products 
from  the  Xtthprlands.  66  FR  22146 
(May  3.  2001).  Following  publication  of 
the  preliminary  determination.  Corus 
requested  that  the  Department  extend 
the  deadline  for  the  final  determination, 
and  in  making  thi.s  request,  agreed  to  an 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months.  However,  the  Department 
inadvertently  excluded  language  from 
the  antidumping  dutv  order  indicating  it 
would  lift  suspension  of  liquidation 
[i.e.,  cease  collection  of  provisional 
measures)  six  months  after  the  date  of 
the  preliminary  determination, 
consistent  with  section  733(d)  of  the 
Tariff  Act. 

On  March  7,  2003,  the  Court  issued  a 
remand  order  to  the  Department  to 
revise  its  antidumping  dutv  order  to 
preclude  collection  of  provisional 
measures  beyond  the  six  month  period, 
and  to  also  explain  its  practice  of 
interpreting  the  provisional  measures 
time  period,  i.e..  in  calendar  months  or 
the  equivalent  in  six  30-dav  periods.  See 
Corus  Staal  BV  et  al.  v.  Vrxited  States  I. 
Consol,  Ct,  No,  02-00003.  Slip  Op.  03- 
25  (March  7.  2003).  The  Department 
released  its  "Draft  Redetermination 
Pursuant  to  Court  Remand"  (Draft 
Results)  on  March  20,  2003,  noting  that 
in  cases  subsequent  to  the  final 
determination  in  the  underlying 
investigation,  the  Department  has 
followed  the  practice  of  interpreting  six 
months  to  mean  180  days.  See.  e.g., 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Antidumping 
Investigation  of  Low  Enriched  Uranium 
From  France.  67  FR  6680  (February  13, 
2002)  and  Notice  of  Antidumping  Duty 
Orders:  Carbon  and  Certain  Alloy  Steel 
Wire  Rod  from  BraziL  Indonesia, 
Mexico.  Moldova.  Trinidad  and  Tobago, 
and  Ukraine,  67  FR  65945,  65947 
(October  29,  2002),  Because  180  days 
from  ihe  publication  of  the  preliminary 
determination  was  October  30,  2001,  the 
Department  stated  in  its  Draft  Results 
that  provisional  measures  should  not 
have  been  collected  after  October  29. 
2001  and  therefore  it  would  amend  its 
instructions  to  Customs  to  lift 
suspension  of  liquidation  on  October 
30,  2001.  The  Department  also  clarified 
in  its  Draft  Results  that  the  appropriate 
date  to  resume  collection  of  definitive 
duties,  pursuant  to  section  737  of  the 
Tariff  Act.  was  the  date  when  the 
Commission  publishes  a  final  injury 
determination,  which  in  this  case  was 
November  15.  2001.  Therefore,  the 
Department  proposed  instructing 
Customs  to  resume  collection  of  cash 
deposits  effective  November  15,  2001.  In 


response  to  the  Departments  Draft 
Results.  Corus  submitted  comments  on 
March  31.  2003.  stating  that  while  it 
agreed  with  the  Department  on  the  date 
of  termination  of  suspension  of 
liquidation,  it  disagreed  with  the 
Department  on  the  date  on  which  the 
collection  of  definitive  duties  was  to 
resume.  Instead.  Corus  argued,  the 
collection  of  cash  deposits  should 
resume  on  the  date  of  publication  of  the 
antidumping  duty  order,  i.e.,  November 
29,  2001. 

On  April  7,  2003,  the  Department 
filed  with  the  Court  its  Final  Results  of 
Redetermination,  stating  that  upon 
approval  by  the  Court  it  would  issue  an 
amended  antidumping  duty  order  and 
instructions  to  Customs  including 
language  lifting  suspension  of 
liquidation  '180  days  from  the 
publication  of  the  preliminary 
determination  until  publication  of  the 
Commission's  final  affirmative 
determination."  On  August  12,  2003, 
the  Court  sustained  the  portion  of  the 
Department's  Final  Results  of 
Redetermination  which  stated  that 
provisional  measures  should  not  have 
been  collected  more  than  180  days  after 
the  preliminary  determination. 
However,  the  Court  ruled  that  the  issue 
of  the  end  date  of  the  provisional 
measures  time  period  could  not  be 
raised  on  remand.  Thus,  the  Court 
ordered  the  Department  to  amend  its 
remand  determination  to  declare  the 
date  of  publication  of  the  antidumping 
duty  order  [i.e.,  November  29.  2001)  to 
be  the  end  date  for  the  termination  of 
suspension  of  liquidation  in  this  case. 
See  Corus  Staal  BV  et  al.  v.  United 
States  II,  Consol.  Ct.  No.  02-00003.  Slip 
Op.  03-101  (August  12,  2003).  Pursuant 
to  the  Court's  order  in  Corus  Staal  BV 
v.  United  States  II,  on  September  2, 
2003  the  Department  filed  a  revised 
final  results  of  redetermination  stating 
that  consistent  with  the  Court's  order, 
the  end  date  for  the  termination  of 
suspension  of  liquidation  in  this  case 
was  November  29.  2001,  The 
Department  also  indicated  that  upon 
issuance  of  a  final  and  conclusive 
decision  by  the  Court,  it  would  publish 
an  amended  antidumping  duty  order 
and  issue  instructions  to  Customs  to 
resume  the  collection  of  cash  deposits 
effective  November  29,  2001.  See  "Final 
Results  of  Redetermination  Pursuant  to 
Second  Court  Remand:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Netherlands,"  Consol,  Court  No,  02- 
00003,  Slip  Op.  03-101  (CIT  2003).  On 
September  29.  2003.  the  Court  affirmed 
the  Department's  amended  remand 
redetermination  and  entered  a  final 
judgment  order  with  regards  to  the  Final 


Determmation.  See  Corus  Staal  BV  et  al. 
V.  United  States  III,  Consol.  Court  No. 
02-00003,  Slip  Op.  03-127  (CIT 
September  29,  2003).  As  there  is  now  a 
final  court  decision  with  respect  to  this 
litigation,  we  are  publishing  this  notice 
of  final  court  decision  affirming  our 
remand  redetermination. 

Suspension  of  Liquidation 

In  Timken,  the  Federal  Circuit  held 
that  the  Department  must  publish  notice 
of  a  decision  made  by  the  Court  or  the 
Federal  Cfrcuit  which  is  not  "in 
harmony"  with  the  Department's  final 
determination  or  final  results.  The 
Federal  Circuit  also  held  that  the 
Department  must  suspend  liquidation  of 
the  subject  merchandise  until  there  is  a 
"conclusive"  decision  in  the  case. 
Therefore,  pursuant  to  Timken,  the 
Department  must  continue  to  suspend 
liquidation  for  all  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  between  October  30, 
2001  and  November  28,  2001.  inclusive, 
pending  the  expiration  of  the  period  of 
appeal  for  Corns  Staal  BVv.  United 
States  III,  or.  if  that  decision  is 
appealed,  pending  a  final  decision  by 
the  Federal  Circuit.  Upon  expiration  of 
the  period  of  appeal  or  completion  of 
any  future  litigation  in  this  matter,  the 
Department  will  issue  instructions  to 
Customs  to  liquidate  all  entries  of 
subject  merchandise  made  between 
October  30.  2001  and  November  28, 
2001,  inclusive,  without  regard  to 
antidumping  duties  (i.e..  release  all 
bonds  and  refund  all  cash  deposits).  The 
Department  will  also  instruct  Customs 
to  resume  collection,  effective 
November  29,  2001.  of  a  cash  deposit 
equal  to  the  estimated  weighted-average 
antidumping  duty  margins  published  in 
the  Final  Determination. 

Dated:  Oc:tober  20.  2003. 
lames  |.  lochum. 

Assistant  Spcretary  for  Import 
Administration. 

|FR  Dot .  03-269.39  Filed  10-23-03:  8:45  ami 
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ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review. 


SUMMARY:  On  July  31.  2003,  the 

Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  changed  circumstances 
review  of  the  antidumping  dutv  finding 
on  polychloroprene  rubber  (PR)  from 
Japan  to  determine  whether  Showa 
Denko  Elastomers.  K.K.  (SDEL)  and 
Showa  Denko  K.K.  (SDK)  are  the 
successor-in-interest  companies  to 
Showa  DDE  Manufacturing  K.K.  (SDEM) 
and  DDE  Japan  Kabushiki  Kaisha  (DDE 
Japan).  See  Notice  of  Initiation  of 
Antidumping  Duty  Changed 
Circun)stances  Review:  Polychloroprene 
Rubber  from  Japan,  68  PR  44924  (July 
31.  2003)  [Notice  of  Initiation).  We  have 
preliminarily  determined  that  the 
restructured  manufacturing  and 
marketing  joint  venture.  SDEL  and  SDK, 
are  the  successor-in-interest  companies 
to  SDEM  and  DDE  Japan,  for  purposes 
of  determining  antidumping  liability  in 
this  proceeding.  Interested  parties  are 
invited  to  comment  on  these 
preliminar\'  results. 
EFFECTIVE  DATE:  October  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Ronald  Trentham,  AD/CVD 
Enforcement.  Group  II,  Office  4,  Import 
Administration.  International  Trade 
Administration,  U  S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone  (202)  482-41 14  or  (202)  482- 
6320.  respectively 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6.  1973,  the  Treasury 
Department  published  in  the  Federal 
Register  (38  PR  33593)  the  antidumping 
finding  on  PR  from  Japan.  On  June  17, 
2003,  SDEL  and  SDK  submitted  a  letter 
stating  that  they  are  the  successor-in- 
interest  to  SDEM  and  DDE  Japan,  and, 
as  such,  entitled  to  receive  the  same 
antidumping  treatment  as  these 
companies  have  been  accorded.  On  Julv 
18.  2003.  at  the  request  of  the 
Department.  SDEL  and  SDK  submitted 
additional  information  and 
documentation  pertaining  its  change 
circumstances  request. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  PR,  an  oil  resistant 
synthetic  rubber  also  known  as 
polymerized  chlorobutadiene  or 
neoprene,  currently  classifiable  under 
items  4002.42.00,  4002.49.00, 
4003  00.00.  4462.15.21  and  4462.00.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  HTSUS  item 


numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

Preliminary  Results  of  Changed 
Circumstances  Review 

In  submissions  to  the  Department 
dated  June  17  and  July  18,  2003,  SDEL 
and  SDK  advised  the  Department  that 
on  November  1.  2002,  the  joint  venture 
of  SDEM  and  DDE  Japan  was 
restructured.  Prior  to  the  current 
restructure,  SDEM  and  DDE  Japan  were 
co-owned  by  Dupont  Dow  Elastomers 
L.L.C.  (Dupont  Dow)  and  SDK.  See 
Notice  of  Final  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review:  Poh'chloroprene  Rubber  from 
Japan.  67  FR  58  (January  2.  2002).  In  the 
original  joint  venture,  SDEM  was  the 
manufacturing  arm  of  joint  venture 
producing  PR  while  DDE  Japan  was  the 
marketing  arm  of  the  joint  venture.  As 
part  of  the  current  restructuring,  DuPont 
Dow  transferred  its  interest  in  SDEM  to 
SDK.  SDK  ,  in  turn,  transferred  its 
interest  in  DDE  Japan  to  DuPont  Dow. 
As  a  result  of  these  interest  transfers, 
SDK  became  the  sole  owner  of  SDEM 
and  DuPont  Dow  became  the  sole  owner 
of  DDE  Japan.  On  the  same  date,  SDEM 
was  renamed  SDEL  while  maintaining 
the  original  production  facility.  The 
marketing  end  of  SDEL's  business  was 
assumed  by  SDK. 

In  making  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
management;  (2)  production  facilities; 
(3)  suppilier  relationships;  and  (4) 
customer  base.  See  Brass  Sheet  and 
Strip  from  Canada:  Notice  of  Final 
Results  of  Antidumping  Administrative 
Review,  57  FR  20460,  20462  (May  13. 
1992)  (Canadian  Brass).  While  no  one  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilai  to 
that  of  its  predecessor.  See,  e.g.. 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (Februaiy  14, 
1994)  and  Canadian  Brass,  57  FR  20460. 
Therefore,  if  the  evidence  demonstrates 
that,  with  respect  to  the  production  and 
sale  of  the  subject  merchandise,  the  new 
company  essentially  operates  as  the 
same  business  entity  as  the  former 
company,  the  Department  will  assign 
the  new  company  the  cash  deposit  rate 
of  its  predecessor. 

Our  review  of  the  evidence  provided 
by  SDEL  and  SDK  indicates, 
preliminarily,  that  the  change  in 
ownership  has  not  significantly  changed 


the  companies'  personnel,  operations, 
supplier/customer  relationship,  or 
production  facilities.  The  new  corporate 
entity  of  SDEL  and  SDK  provided  a 
certified  copy  of  the  official  corporate 
registry  showing  SDEL  as  a  successor  to 
SDEMas  of  November  1,  2002.  the 
effective  date  of  the  restructuring,  as 
well  as  documents  showing  that  since 
the  name  change,  SDEL  continued  its 
production  of  PR  in  the  same  manner 
using  the  same  suppliers  and  facilities 
as  it  did  under  its  previous  name  of 
SDEM.  Additionally,  the  corporate 
registry  indicates  that  the  majority  of 
SDEM's  management  was  retained  by 
the  new  corporate  entity  SDEL. 

Furthermore,  SDK  provided  certified 
statements  from  its  general  manager  that 
certain  activities  undertaken  by  DDE 
Japan  prior  to  November  1.  2002.  (i.e., 
sales  and  marketing,  technical  services, 
order  receiving  and  freight  forwarding 
of  PR)  have  since  been  performed  by 
SDK.  SDK  also  certified  that  it  rehired 
key  marketing  personnel  from  DDE 
Japan.  Finally.  SDK  provided  a  copy  of 
Stock  Purchase  Agreement  for  DDE 
Japan  and  a  copy  of  Offers  of 
Employment  for  DDE  Japan's  key 
marketing  employees  as  evidence  that 
the  marketing  functions,  performed 
originally  by  DDE  Japan,  have  been 
assumed  by  SDK. 

hi  sum,  SDEL  and  SDK  have 
presented  evidence  to  establish  a  prima 
facie  case  of  their  successorship  status. 
The  restructuring  has  precipitated 
minimal  changes  to  the  original 
structure  of  the  SDEM  and  DDE  Japan 
joint  venture.  The  management, 
production  facilities,  supplier 
relationships,  sales  facilities  and 
customer  base  are  essentially  unchanged 
from  those  of  SDEM  and  DDE  Japan. 
Therefore,  the  record  evidence 
demonstrates  that  the  new  entity 
essentially  operates  in  the  same  manner 
as  the  predecessor  companies  of  SDEM 
and  DE)E  Japan.  As  SDEL  manufactures 
PR  and  SDK  sells/distributes  PR 
produced  by  SDEL  for  the  newly 
restructured  entity,  we  preliminarily 
determine  that  SDEL  and  SDK  should  be 
given  the  same  antidumping  duty 
treatment  as  SDEM  and  DDE  Japan,  i.e., 
zero  percent  antidumping  duty  cash 
deposit  rate. 

The  cash  deposit  determination  from 
this  changed  circumstances  review  will 
apply  to  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  changed  circumstances 
review.  See  Granular 
Polytetrafluoroethylene  Resin  from  Italy; 
Final  Results  of  Antidumping  Dutv 
Changed  Circumstances  Review,  68  FR 
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25327  (May  12.  2003).  This  deposit  rate 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review  in  which  SDK 
and  SDEL  participate. 

Public  Commont 

Any  interested  party  may  request  a 
hearing  within  30  davs  of  publication  of 
this  notice.  19  CFR  351.310  (c)(2003). 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication  of 
this  notice,  or  the  first  working  dav 
thereafter.  Interested  parties  may  submit 
case  briefs  and /'or  written  comments  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  19  CFR 
351.309(c)(iiK2003).  Rebuttal  briefs, 
which  must  be  limitecf  to  issues  raised 
in  such  briefs  or  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication  of  this  notice.  See  19  CFR 
351.309(d)(2003).  I^arties  who  submit 
arguments  aie  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argument,  and  (3)  a  table  of  authorities. 

Consistent  with  section  351.216(e)  of 
the  Department's  regulations,  we  will 
issue  the  final  results  of  this  changed 
circumstances  review  no  later  than  270 
days  after  the  date  on  which  this  review 
was  initiated. 

This  notice  is  in  accordance  with 
sections  751(b)  and  777(i)(l)  of  the 
Tariff  Act  of  1930,  as  amended,  and 
section  351.221(c)(3)(i)(2003}  of  the 
Department's  regulations. 

Dated:  October  17.2003. 
fames  J.  Jochum. 

Assistant  Si^cictury  for  Import 

Administration. 

|FR  Do(  .  o:i-269.37  Filed  10-23-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-816] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Taiwan:  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

summary:  The  Department  of  Commerce 
("the  Department  ")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  This  review  covers 


the  period  June  1,  2001  through  May  31, 

2002 

EFFECTIVE  DATE;  October  24    2003 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Freed.  Enforcement  Group  Ill-Office  9. 

Import  Administration,  International 

Trade  Administration.  U.S.  Department 

of  Commerce,  14th  Street  and 

Constitution  Avenue,  NVV.,  Washington, 

DC  20230;  telephone  (202)  482-3818. 

Background 

On  )uly  8.  2003.  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  butt-weld  pipe  fittings  from 
Taiwan.  See  Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  From  Taiwan: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  to  Rescind  in  Part,  68  FR  40637 
(July  8,  2003).  The  final  results  of  this 
administrative  review  are  currently  due 
no  later  than  November  5.  2003. 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminar\'  results,  to 
issue  its  final  results  by  an  additional  60 
days.  Completion  of  the  final  results 
within  the  120-day  period  is  not 
practicable  for  the  following  reasons:  (1) 
this  review  involves  certain  complex 
Constructed  Export  Price  ("CEP") 
adjustments  including,  but  not  limited 
to  CEP  profit  and  CEP  offset;  and  (2)  this 
review  involves  a  complex  affiliation 
issue. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  period  for  issuing 
the  final  results  of  review  by  35  davs 
until  no  later  than  December  10,  2003. 

Dated:  October  17.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Ifnport 
Administration.  Group  III. 
IFR  Doc.  03-26936  Filed  10-23-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID,  100903B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  prepared  a  draft 
Environmental  Assessment  (EA)  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  the  potential  effects  of ' 
approval  of  a  Fishery  Management  and 
Evaluation  Plan  (FMEP)  submitted  by 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  for  a  coho  salmon 
fishen,'  in  Siltcoos  and  Tahkenitch 
Lakes,  located  south  of  the  town  of 
Florence  along  the  Oregon  Coast.  The 
objectives  of  the  FMEP  are  to  provide 
some  fishing  opportunity  in  years  when 
coho  salmon  returns  are  high  and  in  a 
manner  that  does  not  affect  the  viability 
of  the  local  coho  population  and  the 
Oregon  Coast  Evolutionarily  Significant 
Unit  (ESU)  as  a  whole.  This  document 
serves  to  notify*  the  public  of  the 
availability  of  the  draft  EA  for  public 
comment  before  a  final  decision  on 
whether  to  issue  a  Finding  of  No 
Significant  Impact  is  made  by  NMFS. 
DATES:  Written  comments  on  the  draft 
EA  must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES! 
no  later  than  5  p.m.  Pacific  ddyli;;ht 
time  cm  November  10.  2003. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  EA  and 
ODFWs  FMEP  should  be  addressed  to 
Lance  Kruzic.  Salmon  Recovery' 
Division.  2900  N.W.  Stewart  Parkway. 
Roseburg,  OR  97470  or  faxed  to  (541) 
957-3381.  The  documents  are  also 
available  on  the  Internet  at  http:// 
wwH\n\\T.noaa.gov/l  fmep/ 
fmepsbmt.htm.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet 

FOR  FURTHER  INFORMATION  CONTACT; 
Lance  Kruzic,  Roseburg.  OR,  at  phone 
number  (541)  957-3381  or  e-mail: 
lance.kruzid^  noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
noticf  is  ri:ii\\iiit  Id  ihi'  Oregon  Coast 
coho  salmon  (Oncorhynchus  kisutch) 
Evolutionarily  Significant  Unit. 

Background 

The  ODFW  has  submitted  to  NMFS  a 
FMEP  for  a  recreational  fishery'  in 
Siltcoos  and  Tahkenitch  Lakes,  located 
along  the  Oregon  Coast.  As  specified  in 
the  July  10,  2000,  Endangered  Species 
Act  4(d)  rule  for  salmon  and  steelhead 
(65  FR  42422).  NMFS  may  approve  an 
FMEP  if  it  meets  criteria  set  forth  in 
§  223.203  (b)(4)(i){A)  through  (1).  Prior  to 
final  approval  of  an  FMEP,  NMFS  must 
publish  notification  announcing  its 
availability  for  public  review  and 
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comment.  The  notice  of  availability  of 
this  FMEP  was  published  on  August  29, 
2003  (68  FR  51995).  The  comment 
period  closed  on  September  29.  2003. 
N'EPA  requires  Federal  agencies  to 
conduct  an  environmental  analysis  of 
their  proposed  actions  to  determine  if 
the  actions  may  affect  the  human 
environment.  The  proposed  action  is  to 
approve  the  FMEP  submitted  by  the 
ODFVV.  The  proposed  coho  salmon 
fishery  would  occur  in  Siltcoos  and 
Tahkenitch  Lakes  in  years  when  returns 
are  high  and  expected  to  exceed 
specified  spawning  escapement 
guidelines.  In  the  draft  EA  currently 
available  for  public  comment,  NMFS 
considered  the  effects  of  this  action  on 
the  physical,  biological,  and 
socioeconomic  environments.  NMFS  is 
seeking  public  input  on  the  scope  of  the 
required  NEPA  analysis,  including  the 
range  of  reasonable  alternatives  and 
associated  impacts  of  any  alternatives. 

Dated:  October  20,  2003. 
Phil  Williams, 

Acting  Director.  Office  of  Protected  Resources, 

\'ational  Mahnf  Fisheries  Service. 

IFR  Doc.  03-26930  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  073003D] 

Taking  Marine  Mammals  Incidental  to 
Specified  Activities;  Oceanographic 
Surveys  in  the  Eastern  Tropical  Pacific 
Ocean 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAAJ, 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 


SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  nf  marine  mammals,  by 
harassment,  incidental  to  conducting 
oceanographic  surveys  in  the  Eastern 
Tropical  Pacific  Ocean  (ETP),  has  been 
issues  to  the  Scripps  Institution  of 
Oceanography  (SIO). 
DATES:  Effective  from  September  27, 
2003.  through  September  26,  2004. 
ADDRESSES:  The  application,  a  list  of 
references  used  in  this  document,  and 
the  IHA  are  available  by  writing  to  the 
Acting  Chief.  Marine  Mammal 
Conservation  Division.  Office  of 


Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here 
FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  C.  Hagedorn,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117, 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA(16U.S.C.  1361  ef  seq.)  direct 
the  Secretaty  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
Hinmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
section  3(18)(A),  the  MMPA  defines 
"harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  hag  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  hut  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A)(i).  The  term  "Level  B- 
harassment"  means  harassment 
described  in  subparagraph  (A)(ii). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 


public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period.  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  June  16,  2003,  NMFS  received  an 
application  from  SIO  for  the  taking,  by 
harassment,  of  several  species  of  marine 
mammals  incidental  to  conducting  a 
seismic  survey  program  in  international 
waters  of  the  ETP  and  in  the  Exclusive 
Economic  Zones  (EEZ)  of  several  coastal 
states  (Mexico,  Costa  Rica.  Panama. 
Columbia.  Ecuador,  and  Peru),  from 
which  permission  to  conduct  this  type 
of  scientific  research  has  been 
requested.  SIO's  R/V  Roger  Revelle  is 
scheduled  to  undertake  a 
multidisciplinary  research  cruise, 
including  some  seismic  reflection 
profiling  and  echo-sounding  studies,  in 
the  ETP  from  September  2003  to 
February  2004,  primarily  100^00 
nautical  miles  (nm)  (185  -  741  km)  west 
of  northern  Peru  and  200-1000  nm  (370 
-  1852  km)  west  of  the  Galapagos 
Islands.  None  of  these  operations  would 
be  in  U.S.  territorial  waters  or  in  the 
U.S.  EEZ.  A  low-energy  seismic 
reflection  profiler  with  a  small  airgun 
sound  source  will  be  used  on  3  of  the 
8  legs  of  the  cruise.  The  purpose  of  this 
survey  is  to  study  the  shape  and 
structure  of  the  sediment-buried  oceanic 
crust  in  this  part  of  the  ETP. 

Description  of  the  Activity 

SIO's  seismic  surveys  will  involve 
one  vessel,  the  R/V  Roger  Revelle  (under 
a  cooperative  agreement  with  the  U.S. 
Navy,  owner  of  the  vessel).  The  Roger 
Revelle  will  deploy  two  airguns  as  an 
energy  source,  plus  a  single  short  (300 
m  or  984  ft)  towed  streamer  of 
hydrophones  to  receive  the  returning 
acoustic  signals,  that  can  be  retrieved 
and  deployed  in  less  than  20  minutes. 

The  bubble-generating  chambers  of 
the  two  small  General-Injector  (GI) 
airguns  have  a  combined  volume  of  90 
cubic  inches  (1475  cubic  centimeters 
(cc)),  contrasting  with  3000-9000  cubic 
inches  (49.161-147,484  cc)  of  the  large 
gun  arrays  typical  of  academic  and 
commercial  seismic  surveys.  The 
priman,'  seismic  pulse  is  produced  by  a 
45-in '  (737  cc)  generator  chamber, 
while  compressed  air  from  a  lOS-in^ 
(1721  cc)  injector  chamber  is  used  to 
maintain  the  shape  of  the  bubble  and 
reduce  its  sound-making  oscillation. 
The  pair  of  simultaneously  fired  airguns 
would  have  a  peak-to-peak  (p-p) 
amplitude  of  236  dB  re  1  microPa.  In 
addition,  a  hull-mounted  mid-frequency 
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multibeam  echo-sounder  sonar  for 
seafloor  mapping  will  be  routinely 
operated  whenever  the  Revelle  is 
underway.  The  Kongsberg-Simard  EM- 
120  sonar  images  the  seafloor  over  a 
120—140  degree-wide  swath  (about  10- 
20  km,  or  5-10  nra  wide),  using  very 
short  (15  msec)  transmit  pulses  with  a 
10—20  second  repetition  rate  and  a 
11.25-12.60  kHz  frequency  sweep. 
Source  level  in  deep  water  is  240  dB 
root-mean-squared  (rms),  but  the 
brevity,  directivity,  and  narrow  beam- 
width  (1  degree  fore-and-aft)  of  the 
transmit  pulses  make  it  unlikely  that 
operation  of  this  depth  sonar  will  affect 
marine  mammals. 

None  of  the  3  research  legs  for  which 
an  IHA  is  requested  will  be  a  dedicated 
.  seismic  reflection  survey  of  the  sort 
typically  conducted  by  a  specialized 
seismic  vessel.  The  seismic  reflection 
profiler  will  be  used  as  just  one  tool  in 
integrated  marine  geology  and 
geophysical  studies  that  also  employ 
bathymetric  echo-sounders,  passive 
geophysical  sensors  (such  as  a 
gravimeter  and  magnetometer),  and 
geologic  sampling  tools  (like  rock 
dredges  and  cores).  Typical  operating 
procedure  during  these  three  legs  of  the 
cruise  will  be  to  conduct  seismic 
profiling,  at  a  ship  speed  of  9-1 1  knots 
for  periods  of  8-12  hours,  interspersed 
with  episodes  of  geologic  sampling  and 
periods  of  faster  steaming  with  no 
profiling  system  deployed.  In  a  few 
instances  (1-3  per  leg),  longer  profiles 
will  need  to  be  collected,  requiring  up 
to  36  hours  of  continuous  airgun 
operation.  The  objective  is  not  to  image 
deep  crustal  structureor  the  stratigraphy 
of  thick  sedimentary  units  (the  typical 
goals  of  seismic  surveys);  instead  the 
purpose  is  to  measure  the  varying 
thickness  of  the  100-400  m-thick  (328- 
1312  ft)  cover  of  pelagic  sediment  that 
buries  and  obscures  the  igneous  oceanic 
crust  in  the  study  areas,  because 
establishing  the  relief  of  the  buried  crust 
is  essential  for  interpreting  the 
bathymetric,  magnetic  and  gravity  data. 
For  this  limited  objective,  the  large 
powerful  sound  sources  and 
hydrophone  streamers  several 
kilometers  lung  that  typif\'  dedicated 
seismic  surveys  are  not  required.  Nor 
will  any  broad  ocean  volume  be 
ensonified  by  profiling  on  closely- 
spaced  seismic  lines. 

Leg  1  of  the  cruise,  from  San  Diego  to 
Puerto  Caldera,  Costa  Rica,  is  planned 
for  September  27  -  October  9,  2003.  This 
will  be  primarily  a  staging  and 
instrument  testing  and  calibration  leg. 
but  with  2  days  of  seismic  reflection 
profiling  and  rock-dredging  40-80  nm 
(74-148  km)  off  the  coast  of  Costa  Rica. 
In  addition  to  the  approximately  24 


hours  of  seismic  profiling,  SIO  also 
plans  to  test  and  calibrate  new 
components  of  the  system,  and  train 
shipboard  technicians  in  their  use.  with 
2  or  3  12-18  hour  test  runs  along  parts 
of  the  transit  track.  Because  these  test 
profiles  may  obtain  scientificaliv  useful 
data,  specific  sites  that  are  of  interest  to 
Mexican  researchers  have  been  targeted, 
in  partial  fulfillment  of  SIO's  foreign- 
clearance  obligation  to  collect  data  of 
value  to  coastal  states. 

Leg  2,  from  Puerto  Caldera,  Costa 
Rica,  to  Manta.  Ecuador,  is  planned  for 
October  10  -  November  6.  2003  The 
plan  for  this  leg  is  to  (i)  conduct  a  2- 
day  seismic  reflection  plus  rock 
dredging  survey  of  Cobia  Ridge,  south  of 
Panama,  (ii)  collect  a  north-south 
seismic  reflection  plus  magnetics  profile 
across  the  eastern  Panama  Basin,  and 
(iii)  conduct  a  14-day  seismic  reflection 
plus  bathymetry  plus  rock  dredging 
survey  off  northern  Peru.  A  total  of  200- 
250  hours  of  seismic  reflection  profiling 
is  anticipated  for  this  leg  of  the  cruise. 

Leg  5.  from  Callao,  Peru,  to  Puerto 
Caldera.  Costa  Rica,  is  planned  to  take 
place  from  December  28,  2003  - 
February  23,  2004.  Primary  survey  tools 
will  be  a  multibeam  echo-sounder  and 
a  new  magnetometer  system.  Seismic 
reflection  profiling  will  have  a 
subsidiary  role,  imaging  the  relief  of  the 
igneous  crust  in  the  approximately  20 
percent  of  the  survey  area  that  has  a 
significant  cover  of  structure-obscuring 
sediment,  A  total  of  150-200  hours  of 
profiling  is  anticipated  for  this  leg  of  the 
cruise.  All  three  legs  will  use  the  same 
bathymetric  sonar  and  seismic  profiling 
system,  described  above. 

All  planned  geophysical  data 
acquisition  activities  are  funded  bv  the 
National  Science  Foundation  (NSF)  and 
will  be  conducted  by  SIO  scientists, 
with  a  specific  Principal  Investigator 
aboard  the  vessel.  Additional 
information  on  the  airgun  array  and 
bathymetric  multibeam  sonar  is 
contained  in  the  application,  which  is 
available  upon  request  (see  ADDRESSES) 

Comments  and  Responses 

A  notice  of  receipt  of  the  Scripps' 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
August  25,  2003  (68  FR  51240).  During 
the  3(>-day  public  comment  period, 
comments  were  received  from  the 
Marine  Mammal  Commission 
(Commission)  and  the  Center  for 
Biological  Diversity  (CBD). 

Comment  1 :  The  Marine  Mammal 
Commission  (the  Commission)  believes 
that  NMFS'  preliminary  determinations 
are  reasonable,  provided  NMFS  is 
satisfied  that  the  proposed  mitigation 
and  monitoring  activities  are  adequate 


to  detect  marine  mammals  in  the 
vicinity  of  the  proposed  operations  and 
ensure  that  marine  mammals  are  not 
being  taken  in  unanticipated  wavs  or 
numbers.  In  this  regard,  NMFS'  Federal 
Register  notice  states  that  '[bjecause  of 
the  ineffectiveness  of  mammal  obser\'ers 
during  darkness  (even  though  the  vessel 
is  equipped  with  night-vision 
binoculars),  seismic  reflection  profiling 
will  be  concentrated  during  davlight 
hours  [but  that  on]  1-3 
occasions,. ..limited  night  profiling  is 
needed  to  allow  completion  of  the 
marine  geophysical  research."  However, 
it  remains  unclear  that,  for  nighttime 
activities,  the  monitoring  effort  will  be 
sufficient  to  determine  that  no  marine 
mammals  are  within  or  about  to  enter 
the  safety  zone. 

Response:  Because  the  SIO's  scientific 
research  cruise  is  multi-disciplinary, 
and  because  the  seismic  research  is 
fairly  short-term.  SIO  does  not  propose 
to  use  the  2-Gl  airgun  array  during 
nighttime.  If  a  seismic  trackline  has  not 
been  completed,  that  work  will  continue 
provided  observers  are  able  to  see  the 
entire  safety  zone.  However,  because  the 
size  of  the  airgun  array  to  be  used  is 
small,  and  because  the  safety  zones  are 
relatively  small,  it  is  unlikely  that 
mammals  will  be  within  the  appropriate 
safety  zones  whenever  the  airguns  are 
on,  either  in  daylight  or  nighttime. 

Comment  2:  The  NMFS'  Federal 
Register  notice  states  that  "[ojperations 
would  not  resume  until  the  animal  is 
observed  outside  the  safety  radius  or 
until  a  minimum  of  15  minutes  has 
elapsed  since  the  last  sighting."  The 
Commission  notes,  however,  that 
beaked  and  sperm  whales  can  dive  for 
much  longer  than  15  minutes  and,  thus, 
could  be  directly  below  the  sound 
source  when  it  is  reactivated. 

Response:  The  NMFS  concurs  with 
the  Commission  on  this  point,  SIO  will 
not  proceed  with  powering  up  the  2  GI- 
airgun  array  unless  the  entire  safety 
radius  is  visible  and  no  marine 
mammals  are  detected  within  the 
appropriate  safety  zones:  or  until  15 
minutes  (for  small  odontocetes  and 
pinnipeds)  or  30  minutes  (for 
mysticetes/large  odontocetes)  after  there 
has  been  no  further  visual  detection  of 
the  mammal(s)  within  the  safety  zone 
and  the  trained  marine  mammal 
observer  on  duty  is  confident  that  no 
marine  mammals  or  sea  turtles  remain 
within  the  appropriate  safety  zone.  As 
added  mitigation.  SIO  will  follow 
standard  ramp-up  procedures  (see 
Mitigation  below).  Also,  while  some 
whale  species  may  dive  for  up  to  45 
minutes,  it  is  unlikely  that  the  ship's 
bridge  personel  (who  are  always  on 
watch)  would  miss  a  large  whale 
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surfacing  from  its  previous  dive  if  it  is 
within  a  mile  or  two  of  the  vessel. 

Comment  3:  The  Commission  notes 
that  it  is  unclear  whether  vessel-based 
passive  acoustic  monitoring  will  be 
conducted  as  an  adjunct  to  visual 
monitoring  during  daytime  and 
particularly  during  nighttime  operations 
to  detect,  locate,  and  identify  marine 
mammals,  and,  if  not,  why  not. 

Response:  Passive  acoustical 
monitoring  equipment  similar  to  that 
onboard  the  R/V  Maurice  Ewing  during 
the  2003  Gulf  of  Mexico  (COM)  Sperm 
Whale  Seismic  Study  (SWSS),  is  not  the 
property  of  SIO  or  the  Revelle.  and 
therefore  is  not  available  for  the  ETP 
cruise.  In  addition,  the  expense  and 
logistics  involved  in  operating  passive 
acoustical  monitoring  as  a  mitigation 
measure  (requiring  triangulation  on  the 
vocalization),  the  fact  that  the  zone 
where  Level  A  harassment  could  occur 
is  small  (738  ft.  225  m).  and  no 
nighttime  acoustics  are  planned  during 
this  cruise,  indicate  that  use  of  passive 
acoustical  monitoring  is  neither 
warranted  nor  practical.  The  Lamont- 
Doherty  Earth  (Jbservatory  (LDEO)  is 
presently  evaluating  the  scientific 
results  of  the  passive  sonar  from  the 
SWSS  trip  to  determine  whether  it  is 
practical  to  incorporate  it  into  future 
seismic  rese^u'ch  cruises  using  large 
airgun  arrays.  NMFS  expects  a  report  on 
this  analysis  shortly. 

Comment  4:  With  respect  to 
pinnipeds,  the  CBD  states  that  NMFS 
neglects  to  state  the  number  that  the  SIO 
project  will  take.  Instead,  the  proposed 
authorization  notes  that  SIQ  "did  not 
estimate  numbers  of  pinnipeds 
potentially  vulnerable  to  harassment 
due  to  insufficient  data  on  distribution, 
abundance,  and  pinniped  response," 
and  nonetheless  concludes  that  the 
Revelle  is  unlikeiv  to  encounter 
significant  numbers  of  pinnipeds  (68  FR 
51242).  Practical  considerations  or 
unavailability  of  information  is  no 
excuse  for  failing  to  make  the  required 
MMPA  findings.  The  proper  course  of 
action  in  the  absence  of  sufficient  data 
to  make  the  required  MMPA  findings 
and  ensure  c  ompliance  with  the  MlVtPA 
is  to  deny  authnnz.ition  of  the  project. 

Response:  The  application  contains 
references  of  known  studies  on 
pinniped  abundances  in  the  ETP. 
Insufficient  data  on  distribution, 
abundance,  and  pinniped  response 
makes  it  impossible  to  estimate  an 
actual  number  of  pinnipeds  potentially 
vulnerable  to  harassment.  However, 
based  on  data  from  these  studies, 
general  information  exists  on  locations 
and  seasons  in  which  these  pinniped 
species  have  been  observed  in  the  past. 
Because  of  these  estimated  species 


ranges  and  the  near-shore  nature  of 
many  species  of  pinnipeds,  very  few,  if 
any.  pinnipeds  are  expected  to  be 
encountered  along  the  well-offshore 
seismic  lines  proposed  by  Scripps. 
Mitigation  measures,  the  downwards 
directional  nature  of  the  low-volume 
airguns,  the  brevity  of  seismic  profiling 
in  certain  habitats,  and  the  fact  that 
many  pinnipeds  have  been  shown  to  be 
highly  tolerant  of  high  levels  of  airgun 
noise,  make  it  even  less  likely  that  any 
pinnipeds  encountered  will  experience 
harassment. 

Comment  5:  With  respect  to 
cetaceans,  the  proposed  authorization 
does  not  provide  actual  numbers  taken, 
but  rather  states  that  the  total  estimated 
take  by  harassment  will  be  less  than  1 
percent  of  most  cetaceans  (including  the 
endangered  sperm  and  blue  whales),  1.8 
percent  of  pygmy  sperm  whales,  6.2 
percent  of  dwarf  sperm  whales,  and  1.8 
percent  of  the  endangered  humpback 
whales  in  the  area  (68  FR  51243).  By 
dismissing  the  number  of  cetaceans 
affected  by  the  proposed  activity  with 
this  reasoning,  NMFS  has  improperly 
conflated  its  two,  distinct  statutory 
obligations  to  only  authorize  take  of  (1) 
of  small  numbers;  and  (2)  with  no  more 
than  a  negligible  impact. 

Response:  The  SIO  application, 
available  by  request  [see  ADDRESSES), 
contains  both  numbers  and  percentages 
of  estimated  takes.  Based  on  the  analysis 
found  in  this  document  and  in  SIO's 
application,  which  NMFS  believes  is 
based  on  the  best  scientific  information 
available,  the  notice  of  proposed 
authorization  (68  FR  51240)  used 
percentages  to  show  that  even  in  cases 
where  the  absolute  numbers  may  not 
seem  "small",  they  are  small  relative  to 
the  size  of  the  affected  species  or  stocks. 
As  the  SIO  application  indicates,  the 
absolute  numbers  of  takes  by  species 
ranges  from  1  animal  to  21,450. 

Comment  6:  While  the  proposed 
authorization  does  outline  several 
monitoring,  mitigation,  and  reporting 
measures,  these  measures  do  not  insure 
the  "least  practicable  adverse  impact" 
as  required  by  the  MMPA.  In  addition, 
NMFS  provides  no  explanation  for  why 
seismic  pn)filing  cannot  be  limited  to 
daylight  hours  when  observers  are  on 
surveillance  duty  and  marine  mammals 
are  far  more  detectable.  Furthermore, 
under  the  proposed  authorization's 
shut-down  procedures,  it  is  unclear  why 
NMFS  only  addressed  measures 
necessary  to  avoid  Level  A  and  not 
Level  B  harassment  when  both  are 
prohibited  by  the  MMPA.  Also,  NMFS 
failed  to  mention  or  require  any 
exclusion  zones  to  avoid  seismic 
operations  in  coastal  areas  and  key 


habitat  for  feeding,  mating,  breeding  and 
migration. 

Response:  NMFS  is  requiring  SIO  to 
incorporate  the  mitigation  measures  that 
are  standard  for  significantly  larger 
seismic  arrays.  SIO  may  need  to 
continue  its  operations  into  night-time 
hours.  Limiting  activities  to  daylight 
hours  only  would  require  the  Roger 
Revelle  to  return  to  the  site  during 
daylight,  approach  the  area  for  which 
data  is  lacking,  and  begin  seismic 
activities  once  again.  Since  this  area 
could  not  be  located  exactly,  additional 
seismic  operations  would  need  to  be 
conducted.  This  would  result  in 
additional  noise  in  the  environment  and 
is  not  cost-effective  (ship  operations  are 
approximately  $35,000/day).  Therefore, 
the  IHA  authorizes  Scripps  to  continue 
seismic  into  night-time  hours.  However, 
if  the  array  is  shut-down  at  night, 
seismic  operations  may  not  begin  again 
until  daylight  allows  the  safety  zone  to 
be  observed  for  the  time  period  noted  in 
this  document. 

For  similar  reasons,  shutting  down 
seismic  operations  to  protect  marine 
mammals  from  Level  B  disturbance,  if 
protracted,  would  also  require  the  Roger 
Revelle  to  return  to  the  site  again  to  re- 
shoot  the  seismic;  lines.  It  should  be 
understood  that  ramp-up  and  the  ship's 
forward  speed  both  allow  marine 
mammals  to  be  exposed  to  sounds  at 
low  levels  and  thereby  move  out  of  the 
area  of  annoyance,  further  limiting 
Level  B  harassment.  For  those  reasons, 
NMFS  prefers  to  limit  the  amount  of 
noise  projected  into  the  water  and 
believes  that  this  suggested  mitigation 
measures  are  not  practicable. 

Comment  7:  The  CBD  believes  that 
NMFS  determining  that  a  Categorical 
Exclusion  is  not  appropriate  for  this 
action  and  that  use  of  another 
Environmental  Assessment  (EA)  for  this 
action  is  not  sufficient. 

Response:  NMFS  followed  NOAA 
Administrative  Order  (NAO)  216-fi 
before  making  a  determination  that  this 
action  qualifies  for  a  Categorical 
Exclusion.  As  noted  in  the  proposed 
authorization  notice  and  this  document, 
an  Environmental  Assessment  (EA)  on  a 
similar  (i.e.,  oceanographic  research) 
seismic  survey  action  for  this  area  of  the 
Pacific  Ocean  was  prepared  and 
released  to  the  public  on  July  11,  2003 
(68  FR  41314)  for  a  30-day  public 
comment  period.  The  seismic  airgun 

array  used  in  that  survey  and 
addressed  in  the  EA  was  for  an  arrav  of 
up  to  12-airguns  with  a  total  volume  of 
3,721  in*.  No  comments  were  received 
during  that  period  on  the  subject  EA, 
and  NMFS'  analysis  of  that  action 
resulted  in  a  Finding  of  No  Significant 
Impact  (FONSI)(see  68  FR  41314,  July 
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11,  2003).  One  of  the  alternatives 
addressed  in  that  EA  was  for  alternative 
seasons  of  the  year,  which  would 
include  the  time  of  the  subject  SIO 
survey.  In  addition,  the  acoustic  survey 
described  in  this  document  by  SIO  will 
use  acoustic  instruments  that  are 
significantly  less  intense  (total  volume 
of  90  in3)  and  will  therefore  have  a 
significantly  lower  impact  on  the 
marine  environment  than  acoustic 
sources  used  by  the  R/V  Maurice  Ewing 
addressed  in  the  EA.  Furthermore, 
under  NAO  216-6,  this  is  an  action  of 
limited  size  or  magnitude.  Therefore, 
based  on  that  EA,  and  a  review-  of  the 
information  contained  in  the  IHA 
application  from  Scripps,  NMFS 
determined  that  this  action  will  not 
have  a  significant  effect,  individually  or 
cumulatively,  on  the  human 
environment.  Accordingly,  the  action  is 
categorically  excluded  from  the  need  to 
prepare  another  EA  or  environmental 
impact  statement.  A  copy  of  the 
categorical  exclusion  documentation 
has  been  sent  to  the  CBD  as  requested. 

Comment  8:  Direct  impacts  of  SIO's 
project  on  the  environment  include  but 
are  not  limited  to  its  effects  on  marine 
mammals,  fish  species,  and  other  sea 
creatures,  such  as  the  giant  squid,  an 
important  food  source  for  sperm  whales 
that  has  recently  suffered  injury  linked 
to  acoustic  testing.  NMFS  has  failed  to 
assess  the  cumulative  impacts  of  SIO's 
project  in  conjunction  with  other 
actions  on  the  environment.  A  proper 
cumulative  impacts  analysis  in  this  case 
should  include  past,  present,  and 
reasonably  forseeable  seismic  and  other 
actions  in  the  area. 

Response:  The  EA  relied  upon  here 
describes  impacts,  both  individual  and 
cumulative  on  marine  mammals,  sea 
turtles,  and  other  marine  life.  Scientific 
information  providing  a  link  between 
low  frequency  seismic  research  and 
squid  is  limited  (see  McCauley  et  al., 
2000).  A  recent  news- wire  article  noting 
the  possible  linkage  between  Spanish 
naval  exercises  and  a  stranding  of 
several  large  squid  does  not  establish  a 
causal  link  until  (or  if)  necropsies  can 
be  conducted  on  those  animals. 

Mitigation 

For  the  proposed  seismic  operations 
in  the  ETP,  SIO  will  use  2-Gl  guns  with 
a  total  volume  of  90  in3  (1475  cc).  These 
airguns  will  be  spread  out  horizontally, 
so  that  the  energy  from  the  array  will  be 
directed  mostly  downward.  The 
following  mitigation  measures,  as  well 
as  marine  mammal  monitoring,  will  be 
adopted  during  the  proposed  ETP 
seismic  survey  program. 


Safety  Radii 

SIO  has  adopted  conservative 
methods  in  defining  safety  zone 
calculations  using  (i)  a  9-dB  difference 
between  peak-to-peak  (p-p)  and  rms. 
and  (iij  spherical  spreading  of  the 
sound,  even  though  it  is  clear  that  at  the 
low  acoustic  frequencies  which 
dominate  SIO's  airgun  output,  the 
generated  sound  pulses  have 
considerable  directivity,  favoring 
downward  propagation  over  horizontal 
propagation  This  is  because  in  the  near- 
horizontal  direction  the  direct  gun  pulse 
is  closely  followed  by  the  opposite- 
phased  bounce  off  the  sea  surface,  if  the 
source  is  within  an  acoustic  wavelength 
of  the  surface.  This  effect  can  reduce  the 
effective  near-horizontal  output  by  as 
much  as  10  dB   Because  the  actual 
seismic  source  is  a  distributed  sound 
source  rather  than  a  single  point  source, 
the  highest  sound  levels  measurable  at 
any  location  in  the  water  will  be  less 
than  the  nominal  source  level. 

The  pair  of  simultaneously  fired 
airguns  would  have  a  p-p  amplitude  of 
236  dB  re  1  ^Pa  (Converting  to  rms 
using  the  9  dB  difference  between  p-p 
and  rms  for  a  sine  wave  yields  an  output 
level  of  227  dB  rms.  Therefore,  SIO's 
modeled  results  for  the  2-gun  array 
indicate  that,  assuming  spherical 
spreading,  the  paired  guns  would 
produce  sound  levels  of  180  dB  re  1  ^Pa 
(rms)  at  a  range  of  about  225  m  (738  ft); 
i.e.,  the  radius  around  the  2-gun  array 
where  the  received  level  would  be  180 
dB  re  1  ^Pa  (rms),  is  estimated  to  be  225 
m  (738  ft).  The  effect  of  using  a 
conservative  calculation,  which  yields 
this  safety  zone  for  180  dB  rms  sound, 
is  to  build  a  safety  factor  into  the  airgun 
shut-dow'n  radius;  this  is  desirable 
because  mammals  may  not  be  observed 
while  submerged,  and  might  move 
towards  the  acoustic  sources  during 
dives. 

Shutdown  Procedures 

SIO  proposes  to  shut  down  seismic 
sources  whenever  marine  mammals  are 
observed  close  enough  to  the  vessel  that 
they  are  at  risk  of  exposure  to  sound 
levels  greater  than  180  dB  (rms).  where 
there  is  a  possibility  of  Level  A 
harassment.  Airgun  operations  will  be 
suspended  immediately  when  marine 
mammals  are  observed  within,  or  about 
to  enter,  this  designated  safety  zone. 

Ramp-up  Procedures 

SIO  will  not  proceed  with  powering 
up  the  seismic  airgun  array  unless  the 
safety  zone  is  visible  and  no  marine 
mammals  are  detected  within  the 
appropriate  safety  zones  or  until  15 
minutes  (for  small  odontocetes  and 


pinnipeds)  or  30  minutes  (for 
mysticetes/large  odontocetesl  after  there  , 
has  been  no  further  visual  detection  of 
the  mammal(s)  within  the  safety  zone 
and  the  trained  marine  mammal 
observer  on  duty  is  confident  that  no 
marine  mammals  or  sea  turtles  remain 
withm  the  appropriate  safety  zone 
Once  the  safety  zone  is  clear  of  marine 
mammals,  the  obser\'er  will  advise  that 
seismic  surveys  can  re-commence 

A  standard  "ramp-up"  (soft  start) 
procedure  will  be  followed  when  the 
airgun  array  begins  operating  after  a 
period  without  any  airgun  operations  as 
specified  in  this  paragraph  From  shut- 
down, ramp-up  will  commence  such 
that  the  source  level  of  the  array  will 
increase  in  steps  not  exceeding 
approximately  6  dB  per  5-minute 
period.  Prior  to  ramp-up.  SIO  will 
conduct  a  30-minute  period  of 
observation  by  at  least  one  trained 
marine  mammal  observer  at  the 
commencement  of  seismic  operations 
and  at  any  time  electrical  power  to  the 
airgun  array  is  discontinued  for  a  period 
of  1  hour  or  more.  SIO  will  not 
commence  with  ramping-up  of  the 
airguns  unless  the  complete  safety  radii 
are  visible  for  at  least  30  minutes  prior 
in  either  daylight  or  nighttime.  SIO  will 
not  initiate  seismic  profiling  during 
darkness. 

Course  Alteration 

If  a  marine  mammal  is  detected  at  any 
range  beyond  the  225  m  (738  ft)  safety 
radius  but,  based  on  its  position  and  the 
relative  motion,  appears  to  be  on  a 
converging  course  with  the  ship  while 
profiling  is  underway,  the  vessel  will  be 
maneuvered  in  an  attempt  to  maintain 
a  range  greater  than  the  shut-down 
radius.  The  marine  mammal  activities 
and  movements  relative  to  the  seismic 
vessel  will  be  closely  monitored  to 
ensure  that  the  marine  mammal  does 
not  approach  within  the  safety  radius.  If 
the  mammal  appears  likely  to  enter  the 
safety  radius,  further  mitigative  actions 
will  be  taken,  i.e.,  either  further  course 
alterations  or  shutdown  of  the  airguns. 

Because  of  the  relative  ineffectiveness 
of  mammal  obser\'ers  during  darkness 
(even  though  the  vessel  is  equipped 
with  night-vision  binoculars),  seismic 
reflection  profiling  will  be  concentrated 
during  daylight  hours 

Monitoring  and  Reporting 

Effective  implementation  of  these 
procedures  requires  surveillance  by 
appropriately  equipped  skilled 
observers,  who  will  monitor  for  marine 
mammals  in  the  vicinity  of  the  array. 
Each  leg  of  the  cruise  will  be  staffed 
with  two  obser\'ers  who  have  previously 
worked  for  the  Southwest  Fisheries 
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Science  Center  of  NMFS,  and  who  are 
recommended  hy  the  Center.  These 
observers  will  share  surveillance  duties 
during  daylight  hours,  and  be 
responsible  for  computer  entry  of  their 
ob,ser\'ations  while  off  watch.  They  will 
be  equipped  with  binoculars  and  bave 
access  to  the  50X  "big-eye"  binoculars 
mounted  on  the  Revelle's  bridge.  For 
estimating  the  rangf;  of  marine  mammals 
that  are  sighted,  the  observers  will  use 
the  optical  fixed-interval  range-finder 
described  by  Heinemann  (1981);  this 
instrument  relies  on  measuring  the 
angle  between  the  mammal  and  the 
visual  horizon,  by  an  observer  at  known 
height  above  sea-level.  The  observers 
will  be  in  wireless  communication  with 
ship  officers  on  the  bridge  and  scientists 
in  the  ves.sel's  operations  laboratory,  so 
they  can  advise  promptly  of  the  need  for 
avoidance  maneuvers  or  G.l.  gun  shut- 
down 

Monitoring  of  marine  mammals  by 
experienced  (jbservers  will  occur  during 
all  davlight  hours  of  the  3  legs  of  the 
cruise  on  the  ficvelh.  whether  or  not 
G.l.  guns  are  in  operation.  Except  in  bad 
weather,  when  they  will  occupy  the 
bridge,  observers  will  be  stationed 
outside,  forward  on  the  03  upper  deck 
at  a  height  of  9  m  (30  ft)  above  the 
waterline;  this  has  proved  to  be  an 
effective  station  for  marine  mammal 
surveillance  during  previous  mammal 
and  seahird  monitoring  exercises  from 
the  RevtiUf. 

Reporting 

Observers  will  record  their 
observations  and  range  measurements 
(m  tape,  for  subsequent  transcription 
into  NMFS  format.  When  a  marine 
mammal  or  sea  turtle  sighting  is  made, 
the  following  information  about  the 
sighting  will  be  recorded:  (1)  Species, 
group  size,  age/size/sex  categories  (if 
determinable),  behavior  when  first 
sighted  and  after  initial  sighting, 
heading  (if  consistent),  bearing  and 
distance  from  seismic  vessel,  sighting 
cue,  apparent  reaction  to  seismic  vessel 
(e.g..  none,  avoidance,  approach, 
paralleling,  etc.),  and  behavioral  pace; 
and  (2)  time,  location,  heading,  speed, 
activity  of  the  vessel  (seismic  activity  or 
not),  sea  state,  visibility,  cloud  cover, 
and  sun  glare.  The  data  listed  "under  (2) 
above  will  also  be  recorded  at  the  start 
and  end  of  each  observation  watch  and 
during  a  watch,  and  whenever  there  is 
a  change  in  one  or  more  of  the  variables. 

Results  from  the  vessel-based 
observations  of  marine  mammals  and 
sea  turtles  will  provide:  (1)  the  basis  for 
real-time  mitigation  (airgun  shutdown): 
(2)  information  needed  to  estimate  the 
number  of  animals  potentially  taken  by 
harassment,  which  must  be  reported  to 


NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  and  sea  turtles  in  the  area 
where  the  seismic  study  is  conducted; 
(4)  information  to  compare  the  distance 
and  distribution  of  animals  relative  to 
the  source  vessel  at  times  with  and 
without  seismic  activity;  and  (5)  data  on 
the  behavior  and  movement  patterns  of 
marine  mammals  and  sea  turtles  seen  at 
times  with  and  without  seismic  activity. 

SIO  will  submit  a  report  to  NMFS 
within  90  days  after  the  end  of  the 
seismic  profiling  program  (June  2004). 
The  report  will  be  submitted  to  NMFS, 
providing  full  documentation  of 
methods,  results,  and  interpretation 
pertaining  to  most  all  monitoring  tasks. 
The  90— day  report  will  summarize  the 
dates  and  locations  of  seismic 
operations,  sound  measurement  data, 
marine  mammal  and  sea  turtle  sightings 
(dates,  times,  locations,  activities, 
associated  seismic  survey  activities), 
and  estimates  of  the  amount  and  nature 
of  potential  "take"  of  marine  mammals 
by  harassment  or  in  other  ways.  The 
draft  report  will  be  considered  the  final 
report  unless  comments  and  suggestions 
are  provided  by  NMFS  within  60  days 
of  its  receipt  of  the  draft  report. 

Estimates  of  Take  by  Haras.sment  for 
the  FTP  Cruise 

As  described  previously  (see  68  FR 
17909.  April  14.  2003),  animals 
subjected  to  sound  levels  <160  dB  may 
experience  disruption  in  their 
behavioral  patterns  and  therefore  might 
be  taken  by  Level  B  harassment. 

The  estimates  of  takes  by  harassment 
are  based  on  the  number  of  marine 
mammals  that  might  be  found  within 
the  160-dB  isopleth  radius  and 
potentially  disturbed  by  operations  with 
the  2  Gl-guns  planned  for  the  project. 
Based  on  summer/fall  marine  mammal 
density  calculations  by  Ferguson  and 
Barlow  (2001).  SIO  used  their  average 
marine  mammal  densities  from  the  FTP 
to  compute  a  "best  estimate"  of  the 
number  of  marine  mammals  that  may  be 
exposed  to  seismic  sounds  >160  dB  re 
l^iPa  (rms)  (NMFS'  current  criterion  for 
onset  of  Level  B  harassment).  The 
average  densities  were  then  converted  to 
per-km  abundances  and  multiplied  (for 
the  appropriate  region)  by  the  area  that 
is  planned  to  be  ensonified  at  levels 
>160  dB  re  l|xPa  (rms)  during  the 
proposed  seismic  survey  program. 
Where  abiuidance  estimates  for  certain 
species  (pacific  white-sided  dolphins, 
pygmy  sperm  whales,  minke  whales, 
and  humpback  whales)  were  not  readily 
available  for  stocks  found  within  the 
proposed  survey  areas,  minimum 
population  estimates  were  taken  from 
individual  Marine  Mammal  Stock 


Assessment  Reports,  which  are  available 
online  as  mentioned  previously. 

SIO  did  not  estimate  numbers  of 
pinnipeds  potentially  vulnerable  to 
harassment  due  to  insufficient  data  on 
distribution,  seasonal  abundance,  and 
pinniped  response.  However.  NMFS 
agrees  with  SIO's  determination  that  it 
is  unlikely  to  encounter  significant 
numbers  of  any  of  the  pinniped  species 
that  live,  at  least  part  of  the  year,  in  the 
area  of  the  proposed  activity. 

Based  on  this  method,  Table  3  in  the 
application  gives  the  best  estimates  of 
numbers  for  each  species  of  cetacean 
that  might  be  exposed  to  received  levels 
>160  dB  re  1  pPa  (rms),  and  thus 
potentially  taken  by  Level  B  harassment, 
during  seismic  surveys  in  the  proposed 
study  areas  of  the  FTP. 

Eight  species  of  delphinidae  would 
account  for  95  percent  of  the  overall 
estimate  for  potential  taking  by 
harassment.  Common  dolphins  are  the 
most  abundant  delphinid  in  the 
proposed  seismic  survey  areas, 
representing  71  percent  of  the  total 
estimate  for  potential  taking  by 
harassment.  Most  of  the  remaining  5 
percent  of  the  overall  estimate  for 
potential  taking  by  harassment  consists 
of  pilot  whales,  dwarf  sperm  whales, 
and  five  species  of  beaked  whales. 

Conclusions-effects  on  Cetaceans 

Baleen  whales  have  been  seen  to 
avoid  operating  airguns  with  avoidance 
radii  that  are  quite  variable,  while  some 
baleen  whales  show  considerable 
tolerance  of  seismic  pulses.  Whales  are 
often  reported  to  show  no  overt 
reactions  to  airgun  pulses  at  distances 
beyond  a  few  kilometers,  even  though 
the  pulses  remain  well  above  ambient 
noise  levels  out  to  much  longer 
distances.  However,  recent  studies  of 
humpback  and  especially  bowhead 
whales  in  the  arctic  show  that  reactions, 
including  avoidance,  sometimes  extend 
to  greater  distances  than  documented 
earlier,  possibly  even  exceeding  the 
distances  at  which  boat-based  observers 
can  see  whales.  However,  reactions  at 
such  long  distances  appear  to  be 
atypical  of  other  species  of  mysticetes, 
and  even  for  bowheads  may  only  apply 
during  migration.  Moreover,  few 
mysticetes  occur  in  the  area  where 
seismic  surveys  are  proposed. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels, 
occasionally  even  at  close  distances.  In 
fact,  there  are  documented  instances  of 
dolphins  approaching  active  seismic 
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vessels.  However,  dolphins  as  well  as 
some  other  tvpes  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

For  most  species,  including 
endangered  sponn  and  bliu  whales,  the 
total  estimated  "take  bv  harassment"  by 
species  presented  in  Table  3  of  the 
application  (Scripps  2003)  represents 
less  than  1,0  percent  of  the  eastern 
tropical  Pacific  popidation  of  any  of 
these  species.  For  the  remaining  three 
cetacean  species,  the  total  estimated 
"take  by  harassment"  is  1.8  percent  of 
the  estimated  pygmy  sperm  whale 
population  in  and  adjacent  to  the  study 
area,  6.2  percent  of  the  dwarf  sperm 
whale  population,  and  1.8  percent  of 
endangered  humpbac;k  whales. 
Although  the  absolute  numbers  of 
odontocetes  that  may  be  harassed  bv  the 
proposed  activities  may  be  large,  the 
population  sizes  of  the  main  species  are 
also  large;  therefore,  the  numbers 
potentially  affected  are  small  relative  to 
the  population  sizes. 

Taking  account  of  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  generallv  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harussment."  Based  on  the  relatively 
low  numbers  of  marine  mammals  that 
will  be  exposed  at  levels  <160  dB  and 
the  expected  impacts  at  these  levels. 
NMFS  has  determined  that  this  action 
will  have  a  negligible  impact  on  the 
affected  species  or  stocks  of  cetaceans. 

Conclusions-effects  on  Pinnipeds 

Responses  of  pinnipeds  to  acoustic 

disturbance  are  variable,  but  usually 
quite  limited.  Early  observations 
provided  considerable  evidence  that 
pinnipeds  are  often  quite  tolerant  of 
strong  pulsed  sounds.  Visual  monitoring 
from  seismic  vessels  has  shown  only 
slight  (if  any)  avoidance  of  airguns  by 
pinnipeds,  and  only  slight  (if  any) 
changes  in  behavior.  These  studies 
show  that  pinnipeds  frequently  do  not 
avoid  the  area  within  a  few  hundred 
meters  of  an  operating  airgun  array. 
Even  so,  results  from  initial  telemetry 
studies  suggest  that  avoidance  and  other 
behavioral  reactions  may  be  stronger 
than  has  been  evident  from  visual 
studies. 

Very  few.  if  any.  pinnipeds  are 
expected  to  be  encountered  during  the 
proposed  seismic  survey  by  Scripps  in 
the  ETP. 

If  pinnipeds  are  encountered,  the 
proposed  seismic  activities  would  have, 
at  most,  a  short-term  effect  on  their 
behavior  and  no  long-term  impacts  on 


individual  seals  or  their  populations. 
Effects  are  expected  to  be  limited  to 
short-term  and  localized  behavioral 
changes  falling  within  the  MMPA 
definition  of  Level  B  harassment.  These 
effects  would  have  no  more  than  a 
negligible  impact  on  the  affected  species 
or  stocks  of  pinnipeds. 

Determinations 

Based  on  the  information  contained  in 
the  SIO  application,  the  EA  referenced 
herein,  and  the  August  26.  2003  (68  FR 
51245)  Federal  Register  notice  and  this 
document.  NMFS  has  determined  that 
conducting  a  seismic  survey  program  in 
the  ETP  by  the  Revelle  would  result  in 
the  harassment  of  small  numbers  of 
marine  mammals;  would  have  no  more 
than  a  negligible  impact  on  the  affected 
marine  mammal  stocks;  and  would  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  stocks  for  subsistence 
uses.  This  activity  will  result,  at  worst, 
in  a  temporary  modification  in  behavior 
by  certain  species  of  marine  mammals. 
While  behavioral  modifications  may  be 
made  by  these  species  as  a  result  of 
seismic  survey  activities,  this  behavioral 
change  is  expected  to  result  in  no  more 
than  a  negligible  impact  on  the  affected 
species.  While.the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  in  the  vicinity  of  the 
survey  activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injun,' 
and/or  death  is  anticipated,  and  the 
potential  for  temporary  or  permanent 
hearing  impairment  is  low  and  will  be 
avoided  through  the  incorporation  of 
the  mitigation  measures  mentioned  in 
this  document  and  required  under  the 
IHA.  For  these  reasons  therefore,  NMFS 
has  determined  that  the  requirements  of 
section  lOKaKSKD)  of  the  MMPA  have 
been  met  and  the  authorization  can  be 
issued. 

Endangered  Species  Act  (ESA) 

NMFS  has  concluded  consultation 
under  section  7  of  the  ESA  on  NMFS" 
issuance  of  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting  an 
oceanographic  seismic  survey  in  the 
ETP  by  SIO.  The  consultation 
concluded  with  a  biological  opinion 
that  this  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
marine  species  listed  as  threatened  or 
endangered  under  the  ESA.  No  critical 
habitat  has  been  designated  for  these 
species  in  the  ETP:  therefore,  none  will 
be  affected.  The  Biological  Opinion 
concluded  that  1  fin  whale  may  be 
harassed  during  the  seismic  surveys, 
and  that  Guadalupefur  seals  are  not 


likely  to  be  adversely  affected  by  the 
proposed  research  activities.  Therefore. 
NMFS  has  removed  the  Guadalupe  fur 
seal  from,  and  added  the  fin  whale  to.  ' 
the  proposed  list  of  species  authorized 
to  be  taken  by  Level  B  harassment  under 
the  IHA.  A  copy  of  the  Biological 
Opinion  is  available  upon  request  (see 
ADDRESSES). 

.National  Environmental  Polirv  .\{t 
(NEPAI 

An  Environmental  Assessment  (EA) 
on  a  similar  action  for  this  area  of  the 
Pacific  Ocean  was  prepared  and 
released  to  the  public  on  [ulv  11.  2003 
(68  FR  41314).  NMFS'  analysis  resulted 
in  a  Finding  of  No  Significant  Impact 
(FONSI).  The  SIO  acoustic  survey 
described  in  this  document  will  use 
acoustic  instruments  that  are 
significantly  less  intense  and  will 
therefore  have  a  significantly  lower 
impact  on  the  marine  environment  than 
acoustic  sources  addressed  in  the  EA. 
Therefore,  based  on  that  EA.  and  review 
of  the  information  contained  in  the  IHA 
application  from  Scripps.  NMFS  has 
made  a  finding  that  this  action  will  not 
have  a-significant  effect,  individually  or 
cumulatively,  on  the  human 
environment.  Further,  this  is  an  action 
of  limited  size  or  magnitude. 
Accordingly,  under  NAO  216-6.  the 
action  is  categorically  excluded  from  the 
need  to  prepare  another  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  relevant  EA 
and  FONSI  is  available  (see  ADDRESSES) 

Authorization 

NMFS  has  issued  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting  a 
seismic  survey  by  the  Revelle  in  the  ETP 
to  Scripps  for  a  1-year  period,  provided 
the  proposed  mitigation,  monitoring, 
and  reporting  requirements  described  in 
this  document  and  the  IHA  are 
incorporated. 

Dated:  October  17.  2003. 
Donna  Wieting, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sennce. 

|FR  Doc.  03-2R929  Filed  10-23-03;  8:45  am] 
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Patent  and  Trademark  Office 

Performance  Review  Board  (PRB) 

agency:  United  States  Patent  and 
Trademark  Office. 

ACTION:  Notice:  Update  membership  list 
of  the  United  States  Patent  and 
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Trademark  Office  Performance  Review 
Board. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978.  5  U.S,C. 
4314(c)(4),  the  United  States  Patent  and 
Trademark  Office  announces  the 
appointment  of  persons  to  serve  as 
members  of  its  Performance  Review 
Board. 

ADDRESSES:  Operations  Manager,  Office 
of  Human  Resources.  United  States 
Patent  and  Trademark  Office,  P.O.  Box 
1450,  Alexandria.  VA  22313-1450. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Covev  at  (703)  305-8062. 

SUPPLEMENTARY  INFORMATION:  The 

membership  of  the  United  States  Patent 
and  Trademark  Offic:e  Performance 
Review  Board  is  as  follows: 

lonathan  W.  Dudas,  Chair,  Deputy  Under 

Secretarv  of  Commerce  for  Intellectual  and 
Deputy  Director  of  the  United  States  Patent 
and  Trademark  Office,  United  States  Patent 
and  Trademark  Office,  P.O.  Box  1450, 
Alexandria.  VA  22313-1450.  Term  expires 
September  30,  2004. 

)o-Anne  D.  Barnard,  Vice  Chair,  Chief 

Financial  Officer  and  Chief  Administrative 
Officer.  United  States  Patent  and 
Trademark  Office.  P.O.  Box  1450, 
Alexandria.  VA  22313-1450.  Term  expires 
September  30,  2005. 

Nicholas  Godici,  Commissioner  for  Patents. 
United  States  Patent  and  Trademark  Office, 
P.O.  Box  1450,  Alexandria.  VA  2231,3- 
1450,  Term  expires  September  30,  2005. 

Anne  Chasser,  Commissioner  for 
Trademarks,  United  States  Patent  and 
Trademark  Office.  P.O.  Box  1450, 
Alexandria,  \'.\  22313-1450,  Term  expires 
September  30,  2005. 

Douglas  Bourgeois,  Chief  Information  Officer, 
United  States  Patent  and  Trademark  Office, 
P.O.  Box  1450,  Alexandria.  VA  22313- 
1450,  Term  expires  September  30.  2004. 

James  Toupin.  General  Counsel.  United 
States  Patent  and  Trademark  Office,  P.O. 
Box  1450.  Alexandria.  VA  22313-1450, 
Term  expires  September  30,  2004. 

Lois  E.  Boland.  Director  of  International 
Relations.  United  States  Patent  and 
Trademark  Office,  P.O.  Box  1450. 
Alexandria.  VA  22313-1450,  Term  expires 
September  30,  2005. 

lames  Tavlor.  Deputy  Chief  Financial  Officer 
and  Director  for  Financial  Management. 
Department  of  Commerce,  Washington,  DC 
20230.  Term  expires  September  30.  2004. 

K.  Da%'id  Holmes,  [r  ,  Assistant 
Administrator.  Internal  Affairs  and 
Program  Reviews,  Transportation  Security 
Administration,  Department  of  Homeland 
Security.  701  12th  Street,  West  Tower, 
,^rlington,  V.^  22202.  Term  expires 
September  30,  2004. 


Dated;  October  17,  2003. 
James  E.  Ragan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[PR  Doc.  03-26906  Filed  10-23-03;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Bulgaria 

October  20,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  lanuary  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 


year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  111, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  20,  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection, 

Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  beginning  on 
January  1.  2004  and  extending  through 
December  31.  2004,  in  excess  of  the  following 
levels  of  restraint; 


Category 
410/624 

433 

435 

442 

444 

448  


Twelve-month  limit 


4,627.283  square  me- 
ters of  whicti  not 
more  than  931,399 
square  meters  shall 
be  in  Category  410. 

15,694  dozen 

28,254  dozen. 

18.309  dozen 

85,691  numbers 

32,337  dozen 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  c;ategorips  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  3,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  bv  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner.  Bureau  of  (Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 
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The  Committee  for  the  ImplRmentation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  .5.S3(a){l). 

Sincerely, 
James  C.  Leonard  HI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Do(    0,1-268:19  Filed  10-23-03  8:45  am] 
BILLING  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Czech  Republic 

0(  toher  20.  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

(Commissioner.  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  Januarv  1.  2004 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www, customs. gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita. docgov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Soi  tiun  204  ol  the  Agricultural 
Act  of  19.i6.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  January  1.  2004  through 
December  31.  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Bodv  However,  as  the  ATC  and  all 


restrictions  thereunder  will  terminate 
on  January  1,  2005.  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  vear) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  lanuary  13,  2003). 
Information  regarding  the  availabilitv  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date, 

lames  C,  Leonard  IIL 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  ofTextile 
Agreements 

October  20,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2004  and  extending 
through  December  31,  2004.  in  excess  of  the 
following  limits: 


Category 


410 

433 
435 
443 
624 


Restraint  limit 


1,770.801  square  me- 
ters 

6,954  dozen. 

4,575  dozen. 

84.779  numt)ers. 

3,909.209  square  me- 
ters. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  3.  2002)  to  tlie 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
eniry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Lenard  IIL 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc.  03-26840  Filed  10-23-03:  8:45  am) 

BILLING  CODE  3510-Ofi-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

October  20.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA), 

ACTION:  Issuing  a  directive  to  the 
(.Djnmissioner.  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 


EFFECTIVE  DATE:  lanuarv  1.  2004, 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Internatiuiid,  !  lade  Specialist, 
Office  of  Textiles  and  Apparel,  U,S. 
Department  of  Commerce  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://ww'w. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otPxa.ita.doc,(^(i\ 

SUPPLEMENTARY  INFORMATION: 

.•\uthorily:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Exec:utive  Order  11651  of  March  3.  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  during  the 
period  January  1.  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits.  Carr\-forward  applied  to  the  2003 
limits  is  being  deducted  from  the  2004 
limits. 
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These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13.  2003). 
information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

lames  C.  Leonard  IIL 

Chtiirman.  Committtie  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

0(  tober  20,  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner;  Pursuant  to  section 
204  of  the  ,^gri(:ultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
1 1651  of  March  3.  1972,  as  amended,  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wooL  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2004  and  extending 
through  December  31,  2004. 


Category 


Twelve-montti  restraint 
limit 


Level  not  in  a  Group 

239pt  '  

Levels  in  Group  I 

200 

218 .-. 

219 

300 

301-P2  

301-03 

SIS-O* 

314-05 

315-06 

317-0/326-0'  

363   

369-S8  


3,201,966  kilograms 

2,089.800  kilograms 
30,612.223  square 

meters 
11,145,613  square 

meters 
8,359.209  kilograms 
8,359.209  kilograms 
1,581.515  kilograms 
39,009,643  square 

meters 
89,164,893  square 

meters. 
55,728.057  square 

meters. 
23,395,178  square 

meters. 
36,223,238  numbers 
557,281  kilograms. 


Category 


604 


611-O'o 
613/614/61^ 


617 

619 

620 

625/626/627/628/629 


Twelve-month  restraint 
limit 


Group  II 

237,  331pt.'\332- 
348,  351,352, 
359pt.  '2,  433- 
438  440  442- 
448,  459pt  '3, 
631pt. '•',  633- 
648,  651.  652, 
659-Hi^ 
659pt  '6,  845.  846 
and  852  as  a 
group 

Sublevels  in  Group  II 

331pt./631pt 

334/634    

335/635       

336/636 

338/339  . 

340 

341/641  , 

342/642  , 

345    

347/348  . 

351/651  . 

659-H  ,.. 

433  

434  

435  

438  

442  

638/639  , 

640   

645/646  . 
647/648  . 


1 ,303,847  kilograms  of 
which  not  more  than 
835,920  kilograms 
shall  be  in  Category 
604-A9    ■ 

14,320,376  square 
meters. 

84.222.635  square 
meters  of  which  not 
more  than 
49.040.692  square 
meters  shall  be  in 
Categories  613/615 
and  not  more  than 
49,040  692  square 
meters  shall  be  in 
Category  614 

30,413,728  square 
meters. 

11.861.336  square 
meters 

11.861.336  square 
meters 

23.237.686  square 
meters  of  which  not 
more  than 
19,504,820  square 
meters  shall  be  in 
Category  625, 

464,223,863  square 
meters  equivalent. 


916.059  dozen  pairs 
1,086.698  dozen. 
813,336  dozen. 
557.281  dozen 
2,641.739  dozen, 
484.950  dozen. 
1,184,222  dozen. 
1,030,970  dozen 
500.812  dozen 
1,345,444  dozen, 
395.378  dozen, 
2,228,640  kilograms. 
10.634  dozen 
13  127  dozen 
59,650  dozen, 
19,690  dozen. 
22.865  dozen 
3,113,478  dozen. 
919.510  dozen, 
557.281  dozen. 
1,876.726  dozen. 


'Category  239pt.:  only  HTS  number 
6209  20  5040  (diapers) 

-'Category     301-P:     only  HTS     numbers 

5206  210000     5206  22  0000  5206  23  0000. 

5206  24  0000.  5206  25  0000.  5206  41  0000 
5206420000  5206  43.0000,  5206,44.0000 
and  5206.450000. 


3  Category  301 -O:  only  HTS  numbers 
5205  21.0020,  5205,21.0090,  5205.22.0020, 
5205.22.0090,  5205.23  0020,  5205.23  0090, 
5205.24,0020,  5205,24.0090,  5205  26.0020, 
5205260090.  5205.27.0020.  5205  27  0090, 
5205.28.0020.  5205.28  0090,  5205  410020, 
5205  410090,  5205.42.0020.  5205  42.0090, 
5205.43.0020.  5205.43  0090.  5205.44  0020, 
520544.0090,  5205  46  0020,  5205.46  0090, 
5205470020,  5205.47.0090,  5205  48  0020 
and  5205  48.0090. 

^Categorv  313-0 

5208  52  3035, 
5209.51.6032. 

5  Category  314-0 

5209  51.6015 

6  Category  315-0 
5208.52.4055. 

'Category  317-0:  all  HTS  numbers  except 
5208.59.2085;  Category  326-0:  all  HTS  num- 
bers except  520859.2015,  5209.59.0015  and 
5211  59.0015. 

369-S:     only     HTS     number 


all  HTS  numbers  except 
5208.524035  and 

all  HTS  numbers  except 

all  HTS  numbers  except 


604-A:      only     HTS     number 


all  HTS  numbers  except 
551614.0025  and 


"Category 
6307  10.2005. 

9  Category 
5509  32.0000. 

'0  Category  611-0: 
5516  14.0005. 
5516  14.0085. 

"Categories  331pt.:  all  HTS  numbers  ex- 
cept 6116.10.1720,  611610.4810, 
6116,10,5510.    6116.107510,    611692.6410, 
6116.92.6430,    6116.92.6440, 
6116.92.7460,    6116.92.7470, 
6116.92  9400  and 


6116  92.6420, 
6116.92  7450. 
6116.92,8800. 
6116.99.9510. 

'2 Category  359pt.:  all  HTS  numbers  except 
6115.19.8010.     6117.106010.    6117209010, 
6204,221000,    6212.90.0010, 
6406.99.1550.    6505  90  1525, 
6505.902060  and 


6203.22.1000, 
6214.90.0010, 
6505  90  1540, 
6505  90.2545 

'3 Category  459pt.:  all  HTS  numbers  except 
611519.8020,  6117.101000,  611710.2010, 
6117  20.9020,  6212.90  0020,  6214.20  0000, 
6405206030,  6405.20.6060.  6405.20.6090, 
6406.99.1505  and  6406.99.1560 

'■"Category  631  pt.:  all  HTS  numbers  except 
6116101730,  6116.10.4820.  6116105520, 
6116.10.7520,  6116,93.8800,  6116.93  9400, 
6116  99.4800,  6116.99.5400  and 

6116  99.9530 

'5  Category  659-H:  only  HTS  numbers 
6502  00  9030.  6504.00.9015.  6504  00.9060, 
650590-5090,  6505.90.6090.  6505  90  7090 
and  6505  90.8090. 

'6  Category  659pt.:  all  HTS  numbers  except 

6502  00.9030,    6504.00  9015.    6504  00.9060, 

6505.90.6090. 

(Category 

6115.12.2000, 

6212.90.0030, 


6505  90  7090, 
659-H); 
6117  10.2030, 
6214.30.0000, 


6505  90.5090. 

6505.90  8090 

6115  11.0010. 

6117  20  9030, 

621440.0000,     6406.991510     and 

6406.99.1540. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directives  dated  October  8,  2002.)  "to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  [leriod  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  Category  659-H 
and  merged  Categories  638/639  are  11.5  and 
12,96,  respectively. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
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the  United  States  for  fonsumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  111, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  0.3-26841  Filed  10-23-03;  8;45  am] 

BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Ukraine 

October  20.  2003. 

AGENCY:  Committee  for  ttie 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjustmg  limits. 

EFFECTIVE  DATE:  October  24.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-1212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  1202)  927-5850.  or  refer  to  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carr\'over. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13.  2003).  Also 


see  67  FR  63898.  published  on  October 
16,  2002. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.Agreements 

October  20,  2003. 

Commissioner, 

Commissioner,  Bureau  of  Customs  and 
Border  Protection.  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  9,  2002,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Ukraine  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2003  and  extends  through  December  31. 
2003. 

Effective  on  October  24,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Ukraine: 


Category 

Adjusted  twelve-month 
limit  1 

435     

111  617  dozen 

444 

19  282  numbers 

448  

78,943  dozen. 

■  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  expoled  afler  December 
31 .  2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Dor    03-26842  Filed  10-23-03;  8;45  am) 

BILUNG  CODE  3510-<)R-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
mformation  under  the  provisions  of  the 
Paperwork  Reduction  Art  (44  U.S.C. 
Chapter  35).  The  Office  of  Management 
and  Budget  has  approved  this 
information  collection  requirement 
through  February  29.  2004, 
DATES:  Consideration  will  be  given  to  all 
comments  received  bv  November  24. 
2003. 


Title.  Form,  and  OMB  S'u ruber-  Police 
Records  Check:  DD  Form  369:  OMB 
Number  0704-0007. 

Type  of  Request:  Extensi     ,  of  a 
Currently  Approved  Collection. 

Number  of  Respondents:  125.000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  125,000. 

Average  Burden  Per  Response:  27 
minutes. 

Annua!  Burden  Hours:  56.250. 

Needs  and  Uses:  Pursuant  to  Sections 
504,  505,  508,  and  12101  of  Title  10 
use,  applicants  for  enlistment  in  the 
Armed  Forces  must  be  screened  to 
identifv'  any  discreditable  involvement 
with  police  or  other  law  enforcement 
agencies  This  information  is  used  to 
identif\'  persons  who  mav  be 
undesirable  for  military  service.  The  DD 
Form  369,    Police  Records  Check."  is 
forwarded  tu  law  enforcement  agencies 
to  identify  if  an  applicant  has  any 
disqualif\'ing  history  regarding  arrests  or 
convictions. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline  A. 
Zeiher  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  E.xecutive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms. 
Jacqueline  ].  Davis.  Written  requests  for 
copies  of  the  information  collection 
proposal  should  be  sent  to  Ms.  Davis, 
WHS/DIOR.  1215  Jefferson  Davis 
Highwav,  Suite  1204,  Arlington,  VA 
22202-4302. 

Dated:  October  16,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  0;i-26851  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  S001-08-M 


DEPARTMET  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
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DATES:  Consideration  will  be  given  lo  all 
comments  received  by  November  24. 
200.}. 

Title,  Form,  and  OMB  Number:  Air 
Force  Research  Laboratory  Market 
Research  Survey;  OMB  Number  0701- 
(To  be  determined). 

Type  of  Request:  New  Collection. 

Number  nf  Respondents:  1,000 

Responses  Per  Respondent:  1 . 

Annua!  Responses:  500 

Average  Burden  Per  Response:  1,5 
minutes. 

Annual  Burden  Hours:  125. 

Needs  and  Uses:  This  survey  will 
serve  multiple  purposes.  It  will  guage 
government,  industrv'.  and  academia's 
awareness  of.  familiarity  with,  attitudes 
about,  and  feelings  toward  the  Air  Force 
Research  Laboratory  (AFRL).  It  will  also 
gauge  what  the  AFRL  Technology 
Horizons  readership  thinks  of  the 
magazine  and  the  AFRL.  The  survey 
asks  what  they  currently  know  about  the 
laboratory  and  their  experiences  with 
various  outreach  programs,  such  as 
technology  transfer,  small  business 
innovation  research,  independent 
research  and  analysis,  and  dual  use 
science  and  technoitigy.  The  survey  also 
asks  magazine  readers  to  identify 
strengths  and  weaknesses  of  the 
magazine  to  guide  the  AFRL  in  future 
changes  to  the  magazine  to  better  meet 
readers'  needs.  The  survey  will  allow 
for  comparisons  of  data  to  better  target 
communication  efforts  to  effectively 


communicate  AFRL  information  to  the 
public.  Findings  from  these  surveys  of 
the  civilian  population  will  be 
compared  with  similar  data  to  be 
gathered  frf)m  the  internal  AFRL 
leadership  at  appro.ximately  the  same 
time,  pri-)viding  a  valuable  head-to-head 
(omparison  of  civilian  and  AFRL 
leadership  perceptions  of  how  well  the 
.AFRL  does  its  job. 

.\ffected  Public:  Business  or  Other 
For-Profit. 

Frequency:  Biennially. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recom.mendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  (Clearance  Officer:  Ms. 
lacqueline  Davis. 

VVritten  requests  for  copn^s  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Davis.  WH.S/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  October  17,2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Dor:  03-2fi8.S2  Filed  10-23-03;  8:45  am] 
BILUNG  COOE  5001 -08-M 


DEPARTMENT  OF  DEFENSE  ., 
Office  of  the  Secretary 

[Transmittal  No.  03-23] 

36(b)<1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 

publishing  the  unclassified  text  of  a 
section  36(bKl)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Raepresentatives,  Transmittal  03-23 
with  attached  transmittal,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated.  October  10.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Df'partnwnt  of  Defense. 

BILLING  CODE  ^001 -08-M 
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DEFENSE  SEC^R^^v  COOPEPATiON  AGENCY 


WASHINGTON    DC  ?C30-  28D0 


24  SEP  2003 
In  repl)  refer  to: 
1-03/008708 


The  Honorable  J.  Dennis  Haslert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bHl)  of  the  Arms  Export 
Control  Act  (AECA).  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-23 
and  under  separate  cover  the  classified  offset  certificate  thereto.  This  Transmittal 
concerns  the  I>epartment  of  the  Navy's  pro{>osed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 
for  defense  articJes  and  services  estimated  to  cost  S775  million.  Soon  after  this  letter  is 
delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(l  )(C)  of  the  Arms 
Export  Control  Act  (AECA).  as  amended,  requires  a  description  of  an>  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA.  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12ici  of  the  Export  Administration  Act  of  1979  (50  I  .S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sinccrelv. 


TOME  H   VC-.\LTERS.  m 

l:el'te\.\-\t  jener-\l,  ls,\f 

director 

Attachments 

Separate  Cover: 
Offset  certificate 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  .Armed  Services 
House  Committee  on  .Appropriations 
Senate  Committee  on  .Appropriations 
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(i) 


1  ransmittal  No.  03-23 

,    Nohce  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser:  1  aipei  Economic  and  Cultural  Representative  Office  in 
the  United  States  i 


(ii) 


Total  Estimated  Value: 
Major  Defense  Equipment^ 
Other  j 

TOTAL  I 


S  86  million 
S689  million 
S775  million 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:   102  Multifunctional  Information  Distribution 
Systems  (MIDS)/I.ow  Volume  Terminals.  20  MIDS  On  Ships  Terminals,  support 
and  test  equipment,  engineering  technical  services,  supply  support,  operation  and 
maintenance  training,  documentation,  and  program  management  support. 

-Vtilitarv  Department:  Navy  (GMK,  Amendment  1) 

Prior  Related  Cases,  if  anv:  FMS  case  GMK  -  S74  million  -  20DecO2 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(vii")       Date  Report  Delivered  to  Congress:  24  SEP  2003 

I 
as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  L  nited  States  -  Multifunctional 
Information  Distribution  Systems/Low  Volume  Terminals 

Taipei  Ficonomic  and  Cultural  Representative  OfRce  in  the  United  States  has  requested  a 
possible  sale  of  102  Multifunctional  Information  Distribution  Systems  (MIDSl/Low  Volume 
Terminals,  20  MIDS  On  Ships  Terminals,  support  and  test  equipment  engineering  technical 
services,  supply  support,  operation  and  maintenance  training,  documentation,  and  program 
management  support  The  estimated  cost  is  $775  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  Advanced  Tactical  Data  Link  systems  will  improve  and  integrate  the  recipients 
information  flow  and  display  of  tactical  aircraft,  surface  ships,  and  ground  stations.  The 
recipient  can  absorb  these  systems  as  it  replaces  existing  independent  systems  and  provides 
more  eHlcient  and  less  costly  management  of  defensive  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor,  either  Lockheed  Martin  of  Reston.  Virginia  or  Northrop  Crumman  of 
St  Paul.  Minnesota,  will  be  selected  through  a  competitive  procurement  One  or  more 
proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

It  is  estimated  that  during  implementation  of  this  proposed  sale  a  number  of  L  .S.  (io\ernment 
and  contractor  representatives  will  be  assigned  to  the  recipient  or  travel  there  intermittently 
during  the  program.  Implementation  of  this  proposed  sale  will  require  the  assignment  of 
numerous  contractor  representatives  to  perform  various  tasks  during  the  period  of  2(K)4-2()()9. 
As  the  program  is  defined  through  consultations  between  U.S.  Governmentycontractor  and 
recipient  program  representatives,  specific  numbers  and  types  of  qualified  personnel  for  the 
many  areas  of  this  program  w  ill  be  defined. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-23 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(vii)  Sensitivity  of  TechnoJogy: 


Annex 
Item  No.  vii 


1.       The  Multifunctional  Information  Distribution  System  (\fIDS)/Low  Volimie 
Terminals  and  MIDS  On  Ship  Terminal  hardware,  publications,  performance  specifications, 
operational  capability,  parameters,  vulnerabilities  to  countermeasures,  and  software 
documentation  are  classified  Confidential.  The  classified  information  to  be  provided  consists 
of  that  which  is  necessary  for  the  operation,  maintenance,  and  repair  (through  intermediate 
level)  of  the  data  link  terminal,  installed  systems,  and  related  software. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures, 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government. 
This  sale  is  necessary  in  furtherance  of  the  VS.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


(FR  Doc.  03-26859  Filed  10-23-03;  8:45  am] 
aiLLMQCOOE  S001-<M-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-24] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Secuhtv  Cooperation  Agency. 
action:  Notice. 


SUMMARY:  The  Department  nf  Defense  is 
publisliing  the  unclassified  text  of  a 
section  36(h)il  I  arms  sales  notification. 
This  IS  published  tn  fulfill  the 
recjuirements  cf  se(  tion  155  of  Public 
Law  104-164  dated  Jl  lulv  1996, 

FOR  FURTHER  INFORMATION  CONTACT:  M> 
J.  fliird   I).S(  A'COMPT  RM,  (703)  604- 

6575. 


The  fnllnwnit;  ;- 


)f  d  i"tter  to 


.jp\'  o 

the  Speaker  .  f  •h>'  Hiui^e  nf 
Representatn  t'^,  Transmittai  Qi-j.A  with 
attaiJit'd  tran^niittal,  P'-'Hcv  nivtifif  dtmn 
ano  .sensiti\it\  ui  Te{  hnfilogy. 

PatFK  icj  1     loppinus. 

Alternatt  USD  Federal  Register  Liaison 

Officer.  Devartment  of  Defense. 

BILLING   CODE    SOC'   -Ofr  V 


I 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON!   DC  20301  2300 


24  SEP  2003 
In  reply  refer  to: 
1-03/008798 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

I 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-24, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $96  million.  Soon  after 

this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


TOME  H  WALTERS,  JR. 

LIELTENANT  CENTRAL,  USAF 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-24 

Notice  of  Proposed  Issuance  of  I^etter  of  Offer 

Pursuant  to  Section  36(bKl  I 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser:  Eg>pt 


(,ii)       Total  Estimated  \  alue: 

Major  Defense  Equipment* 

Other 

TOTAL 


$60  million 
$36  miilJQn 
$%  million 


(iii)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  Co-production  of  21  M88A2  HERCULES  heavy 
recovery  vehicle  kits,  21  M2  machine  guns,  spare  and  repair  parts,  contractor 
technical  support,  support  and  test  equipment,  publications,  program 
management,  jjersonnel  training  and  training  equipment,  U.S.  (io>ernment  and 
contractor  technical  and  logistics  services  and  other  related  elements  of  program 
support 

(iv)       Military  Department:  Army  (NEL.  L^VC.  and  LVM.  Amendment  1) 

(v)       Prior  Related  Cases,  if  any : 

EMS  case  LTM  -  $15  million  -  15Sep02 
EMS  case  UTQ  -$  7  million  -  31.1an01 
EMS  case  NFQ  -  $  54  million  -  3NovOO 
EMS  case  JBM  -  $183  million  -  18Mar98 

(vi)       Sales  Conmiission.  Eee.  etc.,  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  l>cfense  Services 
Proposed  to  be  Sold:  See  .Annex  attached 

(viii)       Date  Report  Delivered  to  Congre,ss:  24  SEP  2003 


*  as  defined  in  Section  47l6i  of  the  Arms  Export  Control  Act. 
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POLICY  fUSTIFIC  VTION 

Egypt -Co-production  of  M88A2  HFRCt  LES  Heavy  Recovery  Vehicles 

The  Government  of  Egypt  has  requested  a  possible  sale  of  co-production  of  21  M88A2 
HERCULES  heavy  recovery  vehicle  kits.  21  M2  machine  guns,  spare  and  repair  parts, 
contractor  technical  support,  support  and  test  equipment,  publications,  program 
management,  personnel  training  and  training  equipment,  U.S.  Government  and  contractor 
technical  and  logistics  services  and  other  related  elements  of  program  support.  The  estimated 
cost  is  $96  million. 

I 
This  proposed  sale  v^ill  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stabilitv  and  economic  progress  in  the  Middle  East. 

The  proposed  co-production  program  with  Egypt  and  I  nited  Defense  for  the  M88A2  heavy 
recovery  vehicles  will  support  the  MlAl  tanks  in  Egypt's  inventory.  The  vehicles  will  be  used 
for  towing,  wrecking,  and  hoisting  operations  supporting  recovery  operations  and  evacuation 
of  heav>  tanks  and  other  tracked  combat  vehicles.  Egypt  will  have  no  difTiculty  absorbing  the 
vehicles  in  its  armed  forces. 

i  ■■ 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  ihe  basic  military  balance  in 
the  region.  . 

The  prime  contractor  will  be  L  nited  Defense,  Limite<l  Partnership  of  \  ork,  Pennsylvania. 
There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

ImplementaUon  of  this  proposed  sale  will  require  the  assignment  of  four  U.S.  Government 
and  15  contractor  representatives  for  two  years  to  Egypt. 

There  will  be  no  adverse  impact  on  U  S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-24 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  M88A2  recovery  vehicles  includes  the  following  classified  or  sensitive 
components: 

a.  This  AVDS-1790-8CR  Engine  Propulsion  System  is  an  unique  modification  to 
the  standard  piston  engine  family  found  in  the  M60  series  and  the  base  MS8A1. 
Manufacturing  processes  associated  with  the  production  of  turbochargers,  fuel  injection 
system,  and  cylinders  are  proprietary,  and  therefore,  commerciaDy  competition  sensitive. 

b.  Hydraulic  System  -  Use  of  commercially  available  hydraulic  components  is  not 
entirely  unique  in  the  armored  vehicle  world.  None  of  the  subcomponents  of  the  system  are 
classifled.  Manufacturing  processes  associated  with  winches,  hydraulic  motors,  control 
valves,  and  the  like  are  proprietary  and  therefore,  commercially  competition  sensitive 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  devetop  counlermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Egjpt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  L  .S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


!FB  Do(.   03-26860  P'lled  ^0-23-03.  8  45  am] 
BILUNG  CODE  5001 -08-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-25] 

36{bK1)  Arms  Sales  Notification 

AGENCY:  De[)artnit>nt  ui  Defense,  Defense 
.StH:iirit\-  (^(Kipfr.ition  Agency. 
ACTION:  Notice. 


SUMMARY;  1  he  Department  of  Defense  is 
publistiing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  fulv  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
1-  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575 


The  following  is  a  cnpx  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-25  wiili 
attached  transmittal  and  jiolicy 
justification. 

Dated:  0(  tnbei   10.  2UU,i. 
Patricia  I..  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILLING  CODE  5001-08-M 
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OEFFMSE  SEC'JO'TV  CCOP£PATiC\  AGENCY 


WASHINGTON  DC  20301-2800 


24  >f  F  2(><)3 

In  repl>  rekr  to: 

l-(»3/f>08"9^ 
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The  Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirement's  of  Section  36<bi(  1 1  of  the  Arm^  Kxpori 

Control  Act  (AECA),  as  amended.  v>e  are  forwarding  herewith  Iransmillal  No.  (13-25. 

concerning  the  I>epartment  of  the  Arm>'s  proposed  Letter(s>  of  Offer  and  \cccptanti 

(LO.A)  to  Pakistan  for  defense  articles  and  services  estimated  to  cost  S97  million.  Soon 

after  this  letter  is  delivered  to  your  ofTice.  wc  plan  to  notify  the  news  media. 

Sincereh, 


^Jf^^^i^ 


TOME  H   WAITERS,  J K 

LIF'  "TTN.VNT  oENTR.\i-.  I  ^.^J 
DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Ser>  ices 
Senate  Committee  on  \rmed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 
(ii) 


(iU) 


(iv) 

(V) 

(vi) 
(vii) 


Transmittal  No.  03-25 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser:  Pakistan 

Total  Estimated  Value: 

Major  Defense  Equipment'*' 

Other 

TOTAL  j 


$  0  million 
$97  million 
$97  million 


Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  40  Bell  407  helicopters  with  commercial  avionics 
package,  support  equipment,  spare/repair  parts,  publications/technical  data, 
personnel  training/equipment,  and  U.S.  Government  and  contractor  engineering 
and  logistics  support  serv  ices,  and  other  related  elements  of  logistics  support 

Military  Department:  Army  (UZZ) 

Prior  Related  Cases,  if  any :  none 

Sales  Conrniission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

SensiUvitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 


(v"i)       Date  Report  Delivered  to  Congress:  24  SEP  2003 


as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTIUCATIQN 


Pakistan  -  Bell  407  Heticopters 


The  Government  of  Pakistan  has  requested  a  possible  sale  of  40  Bell  407  hehcopters  with 
commercial  avionics  package,  support  equipment  spare/repair  parts,  publications/technical 
data,  personnel  training/equipment  and  U.S.  Government  and  contractor  engineering  and 
logistics  support  services,  and  other  related  elements  of  logistics  support  The  estimated  cost 
is  $97  million. 

This  proposed  sale  will  enhance  the  foreign  policy  and  national  security  of  the  United  States 
by  providing  Pakistan  increased  technological  capacity  to  support  the  L'.S.  Government 
Operation  Enduring  Freedom  efforts. 

The  proposed  sale  of  Bell  helicopters  will  have  a  significant  impact  on  Pakistan's  ability  to 
secure  its  borders.  At  the  same  time,  this  technology  poses  no  threat  to  the  balance  of  power 
in  the  region.  This  proposed  sale  will  have  a  dramatic  impact  on  Pakistan's  ability  to  support 
L  .S.  objectives  in  the  Global  \^  ar  on  Terror.  The  terrain  along  Pakistan's  border  is 
extremely  rugged  and  difficult  to  secure.  Its  dense  mountainous  regions,  rugged  terrain  and 
vast  borders  make  it  virtually  impossible  to  secure  without  the  mobility  provided  by  aviation 
assets.  Vehicle  support  is  Imiited  to  utility  trucks,  and  there  is  hmited  cross-countr> 
capability.  The  lack  of  mobility  for  observation,  transportation  and  interdiction  seriously 
limits  Pakistan's  ability  to  stop  border-crossing  violations.  The  addition  of  L  .S.  prt)vided 
helicopters  would  add  the  following  capabilities  required  for  anti-terrorist  and  border 
security  operations:  (1)  observation  platform  to  better  patrol  the  mountainous  border  region, 
and  (2)  transportation  platform  to  move  personnel  to  areas  of  suspected  infiltrations. 

The  prime  contractor  will  be  Bell  Helicopter  of  Fort  W  orth,  Texas.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  contractor 
representative  in  Pakistan  for  two  years. 

There  will  be  no  adverse  impact  on  I  .S.  defense  readiness  as  a  result  of  this  proposed  sale. 


!FR  Do;  .  03-2686]  Filfd  10-23-03:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-33] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Seciirity  Cooperation  Agency. 
ACmON:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  IS  published  to  fulfill  the 
requirements  of  section  155  of  Pub  L. 
104-164  dated  21  July  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
J  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  03-33  with 
attached  transmittal,  policy  justification. 
Sensitivity  of  Technology  and  Section 
620(C)(d)  certification. 

Dated;  October  10,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

BILUNG  CODE  SOOI-OS-M 
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DEFENSE  SECJR  TV  COOPERATION  AGENCY 


WASrtiNC 


24  SEP  2003 
In  reply  refer  to: 
1-03/009531 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA).  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-33 
and  under  separate  cover  the  classified  annex  thereto.  This  Transmittal  concerns  the 
Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Greece 
for  defense  articles  and  services  estimated  to  cost  $150  million.  Soon  after  this  letter  is 
delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of    . 
this  Transmittal. 

You  will  also  find  attached  a  certification  as  required  by  Section  620C(dl  of  the 
Foreign  Assistance  Act  of  1961.  as  amended,  that  this  action  is  consistent  with  Section 
620C(b)  of  that  statute. 

Sincerely. 


TOME  H  AX'ALTERS.  jli 

UELTEN.VsT  GEXERAL.  VSAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-33 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i) 
(U) 


(iii) 


Prospective  Purchaser:  Greece 

Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL  i 


S  0  million 
$150  million 
S150  million 


(i\) 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under  Consideration 
for  Purchase:  non-MDE  items:  14  Aircraft  Survivability  Equipment  (AN/ALQ- 
162(\)6  Radar  Jammers.  AN7ALQ-39B« V)2  Radar  Signal  Detecting  and  Laser 
Detecting  Sets)  or  12  Helicopter  Integrated  Defensive  Aid  Systems  and  software 
support  facilities  in  conjunction  with  a  commercial  sale  of  AH-64D  Apache 
helicopters.  Included  are:  Aviation  Life  Support  Equipment,  Aviation  Mission 
Planning  Systems,  Embedded  Global  Positioning  System,  Modernized  Target 
Acquisition  Designated  Sight/Pilot  Night  Vision  System  spare  parts,  threat  library, 
spare  and  repair  parts,  communications  equipment,  support  equipment,  tools  and 
test  sets,  software  support,  publications  and  technical  documentation,  personnel 
training  and  training  equipment.  U.S.  Government  and  contractor  technical 
assistance  and  other  related  elements  of  logistics  and  program  support. 

Military  Department:  Army  fXMI  and  XMI) 


(v)        Prior  Related  Cases,  if  anv:  none 

^^')        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(^'•)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 


(viii)        Date  Report  Delivered  to  Congress: 

■    I- 

*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


4  SEP  2003 
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POLICY  JUSTinCATION 

Greece  -  Aircraft  SurvivabilitY  Equipment  or  Helicopter  Integrated  Defensive  Aid  Systems 

The  Government  of  Greece  has  requested  a  possible  sale  of  non-MDE  items:   14  Aircraft 
SurvivabiUty  Equipment  (AN/ALQ-162rV  )6  Radar  Jammers,  AN/ALQ-39B(V)2  Radar  Signal 
Detecting  and  Laser  Detecting  Sets)  or  12  Helicopter  Integrated  Defensive  Aid  Systems  and 
software  support  facilities  in  conjunction  with  a  commercial  sale  of  AH-64D  Apache 
helicopters.  Included  are:  Aviation  Life  Support  Equipment,  Aviation  Mission  banning 
Systems,  Embedded  Global  Positioning  System,  Modernized  Target  Acquisition  Designated 
Sight/IMiot  Night  Vision  System  spare  parts,  threat  library,  spare  and  repair  parts, 
conununications  equipment,  support  equipment,  tools  and  test  sets,  software  support, 
publications  and  technical  documentation,  personnel  training  and  training  equipment.  L.S. 
Government  and  contractor  technical  assistance  and  other  related  elements  of  logistics  and 
program  support  The  estimated  cost  is  $150  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  Greece  and  enhancing  weapon  system 
standardization  and  interoperability  with  L,S.  forces. 

Greece  wants  to  maintain  a  'Vke  fleet  configuration"  and  seeks  the  same  (performance  and 
reliability  improvements  demanded  by  the  U.S.  Army.  This  proposed  sale  will  contribute 
significantly  to  U.S.  strategic  and  tactical  objectives  by  strengthening  the  unity  and 
interoperability  within  NATO.  Greece  will  have  no  difficulty  absorbing  systems  into  its 
armed  forces.  These  systems  will  be  provided  to  Greece  in  accordance  with  and  subject  to  the 
limitations  on  use  and  transfer  of  the  Arms  Export  Control  Act,  as  embodied  in  the  terms  of 
sale.  This  proposed  sale  will  not  adversely  affect  either  the  military  balance  in  the  region  or 
U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus  question. 

The  principal  contractors  will  be:  Lockheed  Martin  Corporation  of  Orlando.  Florida  and 
BAE  Systems  Avionics  Limited  of  Stanmore,  Middlesex,  England.  There  arc  no  offset 
agreements  proposed  in  connection  with  this  potential  sale.  / 

Implementation  of  this  proposed  sale  wiU  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Greece. 


There  will  be  no  adverse  impact  on  L'.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-33 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(vii)  Sensitivity  of  Technology ; 


Annex 
Item  No.  vii 


1.  There  are  no  MDE  items  being  offered  to  the  Government  of  Greece  in  this  proposed 
sale.  Identification  and  security  classification  of  sensitive  technological  information  and/or 
restricted  information  contained  in  the  equipment,  major  components,  subsystems,  software, 
technical  data,  documentation,  training  devices  and  services  to  be  conveyed  with  this 
proposed  sale: 

a.  The  AN/ALQ-162(T)6  Radar  Jammer  is  a  system  which  provides  radar  Jamming 
and  protection  against  surface-to-air  missiles  and  airborne  intercept  missiles  that  use 
continuous  wave  radar  for  guidance.  Monitors  the  radio  frequency  (RF)  environment  for 
potential  threats,  identifies  the  threats  and  provides  the  most  appropriate  radar  jamming 
techmque  to  protect  the  aircraft  Offers  rail  keeping  and  terminal  threat  protection  from  RF 
guided  missiles,  thus  improving  the  survivability  of  aircraft  and  crew.  System  classification  is 
Secret  Operational  Flight  Program  source  program  source  code  and  related  software 
documentation  will  not  be  released,  minimizing  the  risk  for  software  exploitation. 

b.  The  AN/APR.39B(Y)2  Radar  Signal  Detecting  Set  is  a  system  which  provides 
warning  of  a  radar  directed  air  defense  threat  to  allow  appropriate  countermeasures.  It  is 
programmed  with  appropriate  threat  data.  Hardware  is  Confidential  when  programmed 
with  L.S.  threat  data;  releasable  technical  manuals  for  operation  and  A  VUM  level 
mamtenance  are  Lnclassified  and  Confidential:  releasable  (technical  performance)  data  is 
classified  Secret  Reverse  engineering  and  development  of  counter-countermeasures  are 
concerns  if  the  hardware  and  releasable  technical  data  are  compromised  to  a  comoetent 
adversary.  *^ 

c.  The  AN7ALQ-144(V)3  is  an  active,  continuous  operating,  omnidirectional, 
electrically  fired  infrared  jammer  system  designed  to  confuse  or  decoy  threat  IR  missile 
systems,  in  conjunction  with  low  refiective  paint  and  engine  suppressors.  Hardware  is 
classified  Confidential:  releasable  technical  manuals  for  operation  and  maintenance  are 
classified  Secret  Reverse  engineering  and  development  of  counter-countermeasures  are 
concerns  if  the  hardware  and  releasable  technical  data  are  compromised  to  a  comDetent 
adversary.  ,  . 

d.  The  AN7AVTI-2A  Laser  Detecting  Set  is  a  passive  laser  warning  system  which 
receives,  processes,  and  displays  threat  information  resulting  from  aircraft  illumination  bv 
lasers,  on  the  IP-1150A  indicaior.  The  hardware  is  classified  Confidential:  releasable       ' 
technical  manuals  for  operation  and  maintenance  are  concerns  if  hardware  and  releasable 
techmcal  data  are  compromised  to  a  competent  adversary.  There  would  be  a  substantial 
technology  loss/transfer. 

2.  Helicopter  Integrated  Defensive  Aids  System  (HIDAS)  is  an  integrated  suite  of  EW 
sub-systems  designed  to  provide  a  highly  effective  multi-spectral  platform  protection  system, 
inlormation  from  different  sensor  types  supports  rapid  threat  identification  and  significantly 
reduces  the  likelihood  of  incorrectly  identifying  a  threat  system.  In  turn,  the  most 
appropriate  defensive  reaction  may  be  rapidly  initiated  and  efilcientlv  controlled  to  protect 
the  platform.  HIDAS  consists  of  Sky  Guardian  2000  Radar  Warning  Receiver  (RWR) 
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including  DAS  Controller;  Series  1223  Laser  Warning  Receiver  (LWR)  and  Data  Transfer 
Unit;  Vican  78  Series  455  Countermeasures  Dispensing  System  (CMDS):  and  \N7\4R-*;? 
Missile  Warning  System  (MWS).  The  ,AN7AAR-57  Missile  Warning  Svstem  (MWS  i  is  the 
only  L.S.  component  of  the  HIDAS  system.  Thus,  it  is  the  onlv  sub-svstem  of  HID\S  for 
Hhich  we  have  a  concern  for  sensitivity  of  technology. 

a.  Sky  Guardian  2000  RWR  is  an  ultra-broad  band  digital  Radar  Warning  Receiver 
with  a  built  in  Defensive  Aids  Suite  Controller.  Skv  Guardian  2000  RWR  consists  of  1  each 
RWR  Receiver  Processor.  4  each  of  Quadrant  Receiver,  and  2  each  of  AnU  \  ibration  Mounts 
Advanced  hardware  and  software  processing  extracts  emitter  information  from  the  dense 
electroma^etic  spectrum.  Highly  sensitive,  it  provides  the  vital  situational  awareness  needed 
on  the  battlefield.  Lser-programmability  with  over  4000  entries,  it  provides  the  capabilitv  to 
adapt  to  the  mission. 

b.  The  Series  1223  Laser  Warning  Receiver  represents  technology  advancement 
necessary  for  today's  battlefield  aircraft.  Series  1223  LWR  consists  of  4  each  of  Sensor  Head 
Lnit,  1  each  of  Data  Transfer  Unit,  and  1  each  of  PC  Card.  With  extremelv  high  sensiUvitv 
i^  specialized  detectors  provide  detection  of  very  low  power  threats  including  all  tvpes  of  * 
Beamrider  systems  as  well  as  the  higher  power  tvpes  of  laser  threat  svstem.  User- " 
programmability  with  over  1000  entries,  it  provides  the  capability  to  adapt  to  the  mission. 

<-x^c    ^'  ^  **^°"  ^^  ^^"^^  "^^^  CMDS  provides  both  Chaff  and  Flare  capability.  Series  4^5 
CMDS  consists  of  2  each  of  CMDS  Countermeasures  Dispenser.  1  each  of  CMDS  Chaff 
Dispenser  Unit,  1  each  of  Safety  Disarm  Unit,  and  1  each  of  Pin  and  Flag.  Being  fuUv 
programmable,  dispense  sequences  can  be  tailored  to  the  mission.  Dispensing  can  be 
automatic,  semi  automatic  or  manual  and  the  sequences  are  adaptive  in  fiight  to  the  aircraft 
dynamics.  The  chaff  dispenser  accommodates  mini-block  chaff  allowing  64  'shot'  from  the 
single  dispenser,  which  is  aimed  at  the  tail  rotor  to  aid  'blooming". 

A  v/i  *  n^'c-f'J^^^^'^^  ^^^^  '^  ^  ^■^-  ^ri-sery  ice  developed  passive  Missile  Warning  Svstem. 
A^/AAK-57  MWS  consists  of  1  each  of  Countermeasures  Receiver.  4  each  of  Sensor  Assembly 
Electro-Optic  Missile  Sensor  (EONLS),  and  1  each  of  User  Data  Module.  The  AV\AR-57       " 
passively  detects  missile  plume  energy,  tracks  multiple  energy  sources  and  classifies  each 
source  as  a  lethal  missile,  non-lethal  missile  (not  intercepting  the  aircraft)  or  clutter.  Its  verv 
fine  angle-of-arrival  (AOA)  capability  deliyers  rapid  and  accurate  hand-off  to  cue  an  IRCM" 
pomting/iracking  subsystem  or  for  the  deployment  of  chaff,  and  or  fiares  for  missile  defense 
Fine  AOA  processing  provides  detection  ranges  nearly  double  that  of  existing  fielded  passive 
systems  and  greatly  reduces  false  alarm  rates.  This  provides  all  weather,  all-altitude 
operation  while  protecting  against  multiple  simultaneous  engagements  in  dense  clutter 
environments.  The  AN7AAR-57  has  already  been  released  to  numerous  countries.  The  risk 
management  factor  also  is  low.  Disclosure  of  the  advanced  technology,  if  compromised  will 
not  constitute  an  unreasonable  risk  to  the  United  States.  ' 

3.  In  summary.  HIDAS  provides:   Improved  aircraft  surv iyabilitv  through  -  a 
prioritized  and  co-ordinated,  timely  response  to  multiple  threats.  Impro>ed  situational 
ayyareness  through  -  a  single,  integrated  cockpit  display  of  the  combined  sensor  inputs; 
reduced  false  alarm  rates  through  correlation  of  data.  Improved  mission  effectiveness 
through  -  reduced  crew  workload  through  automated,  effective  and  efficient  use  of 
countermeasures;  user  control  and  re-programmabilitv  at  thejlight  line.  Improved 
supportabihty  through  -  integrated  mission  dependent  data  preparation  and  up  loading- 
recording  and  analysis  of  detected  emitters  and  countermeasures  activity;  integrated  BIT  and 
a  reduced  number  of  LRUs. 
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4.  Reverse  engineering  and  development  of  countermeasures  are  concerns  if  the 
hardware  and  relcasable  technical  data  are  compromised  to  a  competent  adversary;  however, 
Greece  can  provide  substantially  the  same  degree  of  protection  for  the  technology  being 
released  as  the  U^.  Government    ^ 

5.  A  determination  has  been  made  that  Greece  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U^.  Government  This 
sale  is  necessary  in  furtherance  of  the  VS.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 
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Cert::>f icatior.  Under  §  GlCCid) 
Cf  The  Fcreig".  Assistance  Act  cf  1961,  As  Arr.er.de d 


Pursuant  to  §  e20C;c.  cf  the  Fcreicn  Assistance 
Act  cf  1951,  2s  anended  (the  Act;,  Executive  Order  1216:- 
{§  l-2Cl{a)13))  and  State  Department  Delegation  cf  Autncrity  Ko 
145  (§  1(a)(1)),  :  hereby  certify  that  the  f  urnisnmo " 'tTGreeci 
of  14  Aircraft  S-rvivabil  ity  Eq^uip-ent  sets  'AlC/ALQ  -  1  £2  ;  V,  6  Radar 
Jammers,  A-N'/AIQ- 3  93  (V)  2  Radar  Signal  Detecting  and  Laser 
Detecting  Sets;  cr  12  Helicccter  Integrated  Defensive  Aic  =vste-s 

and  software  support  facilities  ir  cc--u^c^-c-  w- '  ►-  ^    «,^.-- 

sale  cf  AH-64D  APACKE  nelicopters  :  including  with  either  svsteT, 
Aviaticn  Life  Succcrt  Ec-ic^.ent,  Ava'ic"  v-cc---  "-^--^-r-' 
Systems,  Eribedded  Glcbal  Pcsiticnir.g  £yste~,  Yoaernized  Taraet 
AcTuisiticn  Designated  Sight ''?ilct  Nigr.t  Vision  Svster-  scare 
parts,  threat  library,  spare  and 
equipTient ,  support  ecuipTien 

support,  publications  and  technical  dccurentat  icn ,  Derscnr<=l 
training  and  training  eg-uip-r.ent ,  U.S.  GovernT.ent  and  contractor 
technical  assistance  and  other  related  ele~ents  of  Ic-iscics  and 
prograiT^  support)  ,  is  consistent  witn  tne  principles  contained  m 
§  620C(b)  cf  the  Act . 


'era  i  r  cart : 


;CT,— uni  cat  ions 


tocis  anc  test  sets,  software 


f^   -     r~  ^   " 


f  tne  notifica: 


to 


.nis  certification  wi_^  oe  -.ade  part 
Congress  under  §  36  ;b;  of  the  Arms  Expert  Control  Act  rec^arcmc 
the  proposed  sale  cf  the  accve-nar-ed  articles  s.t.z.    services  and" 
is  based  on  the  ;  ust  i  f  i  cat  icn  acccTcanvinq  said  --~- •  ^  •  -  -  -  •  ,r--  r~c- 
which  said  justification  constitutes  a  full  ex  " 


-  .  c:  w  *  ^  ,  . 


JRB 


John  R .  Boltr  r 
Under  Secretary  cf  State 
for  Ar-ns  Control  and 
International  Security  Af: 


a.rs 


[FR  Dot,  0,^-26862  Filed  10-23-03:  8:45  am] 
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DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-35] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defen.se 
Security  Cooperation  Agency 
action:  Notice. 


SUMMARY:  The  Department  oi  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification 
This  is  published  to  fulfill  the 
requirement  of  section  155  of  Public 
Law  104-164  dated  21  lulv  1996, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

1,  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  03-35  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Patricia  1,.  Toppings, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001 -08-M 
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Hf FENSE  SECURITY  COOPERATION  AGENCY 

VSASHNGTCN   DC  203C'  2800 


24  SEP  2003 
In  reply  refer  to: 
1-03/010125 
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The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b>(l)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-35, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Finland  for  defense  articles  and  services  estimated  to  cost  $130  million.  Soon 

after  this  letter  is  delivered  to  your  ofTice.  we  plan  to  notify  the  news  medis  i. 

• 

Sincerelv, 


TOME  H   NX-.\LTERS.  TR 

LIEL-TE\.\.NT  GEyZKAL  LS.\F 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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a) 

(ii) 


(iu) 


(iv) 

(V) 


Transmittal  No.  03-35 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser:  Finland 

Total  Estimated  Value:         | 
Major  Defense  Equipment* 
Other  I 

TOTAL  I 


$  60  million 
$  70  million 
$130  million 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  second  phase  of  the  F/A-18  Mid-Life  Upgrade 
(MLID  Program  consisting  of  M  F/A-18C/D  Heet  Retrofit  Kits  of  the  foUowing 
systems:  64  Joint  Hehnet  Mounted  Cueing  Systems,  64  Tactical  Aircraft  Moving 
Map  Capability  systems,  64  Digital  Communications  to  Wingtips  wiring  systems, 
144  AIM-9X  Compatible  Launchers  and  36  AN/APX-lll  Combined  Interrogator 
Transponders  systems.  The  proposed  program  support  includes  spare  and  repair 
parts,  support  and  test  equipment,  publications  and  technical  data,  personnel 
training  and  equipment,  U.S.  Government  and  contractor  engineering  and  other 
related  elements  of  logistics  and  program  management  support. 

Military  Department:  Navy(LBC) 

Prior  Related  Cases,  if  any:  FMS  case  LBB  -  $63  million  -  24Aug01 


(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress:  24  SEP  2003 
*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 
Finland  •  F/A-18  Mid-Life  Upgrade  Program 

The  Government  of  Finland  has  requested  a  proposed  sale  for  the  second  phase  of  the  F/\-18 
Mid-Life  Upgrade  (MLU)  Program  consisting  of  64  F/A-18C/D  Fleet  Retrofit  Kits  of  the 
following  systf-iis:  64  Joint  Helmet  Mounted  Cueing  Systems,  64  Tactical  Aircraft  Moving 
Map  Capability  systems,  64  Digital  Communications  to  Wingtips  wiring  systen»s.  144  AIM-9X 
Compatible  Launchers  and  36  AN/APX-111  Combined  Interrogator  Transponders  svstcms 
Thonroposed  program  support  includes  spare  and  repair  parts,  support  and  test  equipment 
publications  and  technical  data,  personnel  training  and  equipment,  U.S.  Government  and 
contractor  engineering  and  other  related  elements  of  logistics  and  program  management 
support  The  estimated  cost  is  $130  million. 

This  proposed  sale  wiU  contribute  to  the  foreign  policy  and  national  securitv  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been,  and  continues 
to  be,  an  important  force  for  political  stability  and  economic  progress  in  Europe. 

The  Finnish  Air  Force  (FAF)  intends  to  purchase  the  MLU  Program  equipment  to  enhance 
survivabiUty,  communications  connectivity,  and  extend  the  useful  life  of  its  F/A-18  fighter 
aircraft-  It  has  extensive  experience  operating  the  F/A-18  aircraft  and  should  have  no 
difficulties  incorporating  Uie  upgraded  capabilities  into  its  forces.  The  FAF  needs  this 
upgrade  to  keep  pace  witii  high  tech  advances  in  sensors,  weaponry,  and  communications. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  militan  balance  in 
the  region. 

The  prime  contractor  will  be  The  Boeing  Company  of  St.  Louis,  Missouri.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  anv  U.S.  Government 
representatives  in-country;  however,  it  is  estimated  that  approximately  four  months  of 
contractor  technical  support  will  be  required  in  Finland  during  the  preparation,  equipment 
installation,  and  equipment  testing  and  checkout  of  the  equipment 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-35 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  .\rms  Export  Control  Act 


Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology; 

1.  The  Joint  Helmet  Mounted  Cueing  System  (JHMCS)  provides  an  off-boresight 
visual  targeting  of  sensors  and  weapons  with  a  head-out  display  where  the  pilot  is  looking. 
The  system  improves  situational  awareness  in  visual  combat  while  providing  off-boresight 
visual  cueing  and  threat  identification.  Also,  when  combined  with  a  high  off-boresight  missile, 
aircraft  weapon  system  lethality  is  improved  for  short-range  air-to-air  engagements. 

2.  The  configuration  requested  is  compatible  for  use  in  F/A-18  aircraft  The 
configuration  consists  of  the  following  equipment:  electronics  unit,  cockpit  unit,  magnetic 
transition  unit,  seat  position  sensor,  mounting  bracket,  lower  helmet  vehicle  interface,  helmet 
display  unit,  visor  day,  visor  night,  visor  high  contrast,  oxygen  mask,  helmet  upper  interface, 
JHMCS/ANVIS-9  Night  Vision  Goggles  adapters,  and  JHMCS  helmet  bag.  The  JHMCS  is 
classified  as  Confidential.  j 

3.  The  Tactical  Aircraft  Moving  Map  Capability  (TAMMAC)  System  includes  Digital 
Map  Computer  with  extension.  Advanced  Memory  Unit  and  High  Speed  Interface  Cable.  The 
TAMMAC  system  is  being  developed  to  alleviate  problems,  including  parts  obsolescence 
issues,  associated  with  the  Digital  Video  Map  Set  (DVMS)  and  the  Data  Storage  Set  (DSS) 
currently  installed  on  the  F/A-18.  The  DVMS  does  not  possess  sufficient  throughput  or 
database  storage  capability  to  support  future  F/A-18  operational  requirements.  Additionally, 
the  DVMS  cannot  use  Compressed  AC  Digitized  Raster  Graphic  the  digital  map  database 
provided  by  the  National  Imagery  and  Mapping  Agency  (NIMA),  without  costly 
preprocessing.  The  DSS  does  not  provide  enough  memory  capacity  to  store  the  desired 
amount  of  data  recorded  by  the  aircraft  during  flight. 

4.  The  configuration  requested  is  compatible  for  use  in  F/A-18  aircraft  The 
configuration  consists  of  the  following  equipment:  advanced  memory  unit  MU-11129A/A 
memory  unit  digital  map  set,  and  CP-2414A/A  digital  map  computer.  TAMIVLAC  system  is 
classified  as  Confidential.  1 

5.  The  Digital  Communications  to  W  ingtips  system  provides  a  digital  interface  for 
employment  of  a  new  High  Off  Boresight  missile.  Digital  Communications  to  Wingtips  is 
Unclassified. 

I 

6.  The  Combined  Interrogator  Transponder  (CIT)  AN/APX-l  11(V)  IFF  system  was 
specifically  designed  for  the  F/A-18.  The  Interrogator  function  provides  the  pilot  with 
capability  to  identify  cooperative  or  friendly  aircraft  The  transponder  function  self-identifies 
the  aircraft  to  other  off-board  interrogators  in  the  same  way  as  the  APX-lOO  transponder. 
CIT  combines  most  of  the  interrogator,  transponder,  and  crypto  computer  functions  into  one 
unit  outline.  The  electronically  scanned  interrogator  antenna  function  is  performed  by  a  five- 
blade  array  and  Beam  Forming  Network  (BFN). 
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7.  The  configuration  requested  is  compatible  for  use  in  F/A- 18  aircraft.  The 
configuration  consists  of  the  following  equipment:   Rr-1763A/APX-lll(\  i.  interrogator- 
transponder.  C-12481/APX-111(\  )  beam  forming  network.  <5\i  AS-4440/AP\-ll  1  \  > 
antenna  blade  elements.  IT-to-BP"N  cable  group.  BPS-to-FMA  cable  group,  receiver- 
transmitter  radio,  antenna  position  control,  antenna  set  (upper),  battery  charge  panel, 
external  power  monitor,  ID  light  transformer/mount,  mounting  tray  assembly  BFN.  3L 
landing  gear  control  unit  bav,  LGCl  mounting  tra\  assembh  and  reia\  panel  no.  3. 
AN7APX-11 1  CIT  is  classified  as  Confidential.         " 

8.  If  a  technologically  advanced  adversary  were  to  obtain  know  ledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  svslem 
with  similar  or  advanced  capabilities. 

9.  A  determination  has  been  made  that  Finland  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  I  .S.  (iovernment.  This 
sale  is  necessary  in  furtherance  of  the  I  .S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policv  Justification. 


(FR  Dor.  n3-2fS8f,3  Filed  10-23-02:  8:45  am] 

BILLING  CODE  5001 -08-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

[Transmittal  No.  04-01] 

36(bK1 )  Arms  Sales  Notification 

agency:  Department  of  Defen,se,  Defense 
Security  Cooperation  Agency 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(l))(l)  arms  sales  notification. 
This  is  published  to  fulfil!  the 
requirements  of  section  155  of  Publu: 
Law  l()4-lb4  dated  21  lulv  1946 

FOR  FURTHER  INFORMATION  CONTACT;  Ms 
)  HuTd.  DSCA/COMPT/RM  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  04-01  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  17,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001 -OS-P 
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DEFENSE  SECURITY  COOPERATION  AGENCY 
WASHINGTON  DC203C1-2800 


2  OCT  2003 
In  repiv  rt  ft  r  tn 
1-03  011327 
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The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker. 

Pursuant  to  the  reporting  requirements  of  Set  tion  36ibt(l  i  of  the  Arms  F  \pon 
Control  .\ct  (AECA ).  as  amended,  we  are  forvvarding  herewith  Transmittal  No.  01  01 
and  under  separate  cover  the  classified  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Air  Force's  proposed  Letter(si  of  Offer  and  AcctpLanct 
(LOA)  to  the  Czech  Republic  for  defense  articles  and  str>ices  estimated  to  cost  S650 
million.  Soon  after  this  letter  is  delivered  to  \our  office,  we  plan  to  notifv  the  nev»s  media 
of  the  unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(bi(  1  M(  )  of  the  Arms 
F.xport  Control  Act  (AECA  ).  as  amended,  requires  a  description  of  anv  offset  agreement 
v^ith  respect  to  this  proposed  sale.  Section  36ig.  of  the  AFCA.  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  i50  I  .S.C. 
App.  2411(c)l.   Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sincerelv. 


•/Cv^_-' 


Ricnara  J.  Miiiies 
Deouty  Director 


Attachments 


Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 


60956 


Federal  Register /Vol.  68,  No.  206 'Friday,  October  24,  2003/ Notices 


Transmittal  No.  04-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(l  t 
of  the  Arms  Export  Control  .\ct.  as  amended 

(i)        Prospective  Purchaser:  Czech  Republic 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  S125  million 

Other  $525  million 

TOTAL  ^650  million 

(iH)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:   12  F-16A  Block  15  Air  Defense  Fighter  aircraft,  2 
F-16B  Block  10  Operational  Capabilities  Upgrade  (OCU)  aircraft,  2  F-16A  Block 
10  OCU  aircrairt  for  cannibalization.  16  Pratt  and  Whitney  F-lOO-PW-220 
engines  including  2  spare  engines,  and  35  LA U- 129  launchers.  This  possible  sale 
could  include  20  AINM20C  Advanced  Medium  Range  Air-to- Air  Missiles 
(AMRA.AMi  and  4.000  rounds  of  20mm  cannon  ammunition.  Also  provided  will 
be  r-16  associated  support  equipment,  spare  and  repair  parts,  devices, 
simulators,  ammunition,  AMRAAM  training  missiles,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  U.S.  Government 
and  contractor  engineering  and  logistics  personnel  services  and  other  related 
elements  of  logistics  support  to  ensure  full  program  supportability  for  up  to  10 
years  of  operational  use.       l 

(iv)        Militarv  Department:  Air  Force  (SAk.  N\A.  NAB,  and  NAC) 

(v)        Prior  Related  Cases,  if  anv:  none 

(vl)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  he  Paid:   none 

(vU)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  .\nne\  attached 

(viii)        Date  Report  Delivered  to  Congress:        :  OC  I  200? 

=-1 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 
Czech  Republic  -  F  16A/B  Block  10/15  Aircraft 

The  Government  of  Czech  Republic  has  requested  a  possible  sale  of  12  F-16A  Block  15  Air 
Defense  Fighter  aircraft,  2  F-16B  Block  10  Operational  Capabilities  Lpgrade  (OCL  )  aircraft, 
2  F-16A  Block  10  OCU  aircraft  for  cannibalization.  16  Pratt  and  Whitney  F-100-P\\  -220 
engines  including  2  spare  engines,  and  35  LAt-129  launchers.  This  possible  sale  could 
include  20  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missiles  (AMRAAM)  and  4,000 
rounds  of  20nun  cannon  ammunition.  Also  provided  will  be  F-16  associated  support 
equipment,  spare  and  repair  parts,  devices,  simulators,  ammunition,  AMRAAM  training 
missiles,  publications  and  technical  documentation,  personnel  training  and  training 
equipment,  VS.  Government  and  contractor  engineering  and  logistics  personnel  services  and 
other  related  elements  of  logistics  support  to  ensure  full  program  supportabilitv  for  up  to  10 
years  of  operational  use.  The  estimated  cost  is  $650  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  the  Czech  Republic  and  further 
weapon  system  stendardization  and  interoperability  with  U.S.  forces. 

The  Czech  Air  Force  currently  operates  MiG-21  aircraft  These  former  Warsaw  Pact  fighters 
are  expensive  to  operate  and  maintain,  lack  essential  NATO  interoperability  capabilities,  and 
are  nearing  the  end  of  their  useful  service  lives.  The  Czech  Republic  will  use  the  F-16  aircraft 
to  perform  its  air  defense  mission  and  be  a  viable  air  defense  provider  for  its  National 
commitments.  It  will  also  enhance  NATO  interoperability  and  simultaneously  provide 
operational  capabilities.  This  proposed  sale  would  not  impact  regional  military  balance  of 
power. 

The  principal  contractors  will  be  Lockheed  Martin  Tactical  Aircraft  Systems  of  Fort  Worth, 
Texas;  Pratt  and  Whitney  of  East  Hartford.  Connecticut;  Raytheon  Corporation  of 
Lexington,  Massachusetts;  and  United  Fastners  of  Bayshore,  New  York.  One  or  more 
proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  1  U.S.  Government  and 
4  contractor  representatives  for  up  to  10  years  to  the  Czech  Republic. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  04-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b  >(1 » 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  F-16A  Block  15  Air  Defense  Fighter  and  F-16B  Block  10  OperaUonal 
Capability  Upgrade  aircraft  and  Pratt  and  Whitney  F-100-P\V-220  engine  are  all  unclassified. 
The  aircraft  does  not  contain  "cutting  edge"  technologv. 

2.  The  F-lOO  engine  and  the  associated  component  parts  used  in  F-16A/B  aircraft  are 
unclassified.  However,  several  manufacturing  processes,  design  practices,  and  metallurgical 
fabrication  techniques  used  are  advanced  technolog\  methods  found  only  with  the  U.S. 
propulsion  industry.  The  sale  of  F-lOO  engines  to  Czech  Republic  will  not  include  the  transfer 
of  sensitive  technology  as  the  sale  does  not  include  sensitive  manufacturing,  design,  or 
metallurgical  processes  or  information. 

3.  The  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missile  (AMRAAM)  is  a  new 
generation  air-to-air  missUe.  The  A1M-120C  AMRAAM  hardware,  including  the  missile 
guidance  section,  is  classified  Confidential.  State-of-the-art  technology  is  used  in  the  missile  to 
provide  it  with  unique  beyond -visual -range  capability.  Significant  AIM-120C  features 
include  a  target  detection  device  with  embedded  electronic  counter-countermeasures,  an 
electronics  unit  within  the  guidance  section  that  performs  all  radar  signal  processing,  mid- 
course  and  terminal  guidance,  flight  control,  target  detection  and  warhead  burst  point 
determination.  ^  . 

4.  If  a  technologicallv  advanced  adversary  vvcre  to  obtain  knowledge  of  the  above 
systems,  such  knowledge  could  be  used  in  an  attempt  to  develop  component  countermeasures 
or  systems  with  similar  or  advanced  capabilities. 

5.  A  determination  has  been  made  that  Czech  Republic  can  provide  essentially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  proposed  sale  is  neces,sary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


IFK  L)u(     o:i~.!t,Ht,4  i  lieii  lf)-2  i-U3;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  04-02] 

36{bH1 )  Arms  Sates  Notrf ication 

AGENCY:  Department  of  Defense.  Defen,M 
Security  Cooperation  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Depdnment  of  Defrnse  is 
publishing  the  unclassified  text  of  a 
section  36i!T3)fl'i  arms  saie^  nntifu  ation 
This  is  published  to  fulfil!  the 
requirements  of  section  155  of  Pub   L 
104-164  dated  21  !ul\   14^6 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

i    Hurd  DSCA/COMPT  RM.    "cn    h04- 
6575. 


The  following  is  a  copy  of  a  letter  to 

the  .Speaker  cf  the  House  of 
Rpprpsentdti\Hs,  Transmittal  04-02  with 


:-.t;ached  tr.inMiiittdi.  nf,i 


lustification. 


rtud  Sensitivity  -s  Tec  hnoingv 

Dated;  October  17.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
n":~r^  Department  of  Defense. 

BILLING  CODE  5001-06-M- 


60960 


Federal  Register  /  Vol,  6R.  No.   206/Fridav,  October  24.  2003 /Notices 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHrNGTON  DC20301-280C 


3  OCT  2003 
in  reply  refer  to: 
1-03/011888 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36<b)n  t  of  the  Arms  Exp'u « 
Control  Act  (AEC  Ai.  as  amended,  v-t  are  forv*arding  herewith  Transmittal  No. 04-02. 
concerning  the  Department  of  the  Army's  proposed  I,etter(s^  of  Offer  and  Acceptance 
(LOA I  to  Eg\pt  for  defense  articles  and  ser\  ices  estimated  to  cost  S920  million.  Soon 
after  this  letter  is  delivered  to  your  oiTice.  v*t  plan  to  notify  the  news  media. 


Sini-freK, 


^rd^U^-^-(_p  ^^-^^ ^-^^ 


Ricnard  J.  Millies 
Deputy  Director 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 


Federal  Register  /  Vol.  B8.  \o.   2()b    Fnda_\ .  October  24.  2()(J.-;    Nutues 


60961 


(i) 
(ii) 


(iii) 


(|V> 

(V) 

(vi) 
(vii) 


Transmittal  No.  04-02 

Notice  of  Proposed  Issuance  of  Letter  of  Ofler 

Pursuant  to  Section  36( b  ii  1 » 
of  the  Arms  Export  Control  Act.  as  amended 

Prospective  Purchaser:  F,g>pt 

Total  Estimated  \  alue: 

Major  Defense  Equipment*  S724  million 

Other  SI 96  million 

TOTAL  S920  million 

Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  A  coproduction  including  the  sale  of  125  Ml  Al 
Abrams  tank  kits  each  with  Commander's  Independent  Thermal  \  le^er. 
Firepower  Enhancement  Package  and  armor  upgrades.  Also  included:   125 
M256  Armament  Systems.  125  M2  .50  caliber  machine  guns.  250  M204  ".62mm 
machine  guns,  spare  and  repair  parts,  special  tool  and  test  equipment,  personnel 
training  and  equipment,  publications.  C.S.  Government  and  contractor 
engineering  and  logistics  personnel  services,  and  other  related  elements  of 
logistics  support. 

Military  Department:   Arm>  (NF'^  .  NEW  ,  L  WD.  I  WE.  and  CW  \1 1 

Prior  Related  Cases,  if  anv :  numerous  cases  from  1988  through  2002 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:   none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)        Date  Report  Delivered  to  Congress:  3  OCT  2003 


as  defined  in  Section  47i6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Egypt  -  Co-production  of  MlAl  Tanks  and  Upgrade 

The  Government  of  Egypt  has  requested  a  coproduction  program  that  would  include  the 
possible  sale  of  125  MlAl  Abrams  tank  kits  each  with  Commander's  Independent  Thermal 
Viewer,  Firepower  Enhancement  Package  and  armor  upgrades.  Also  included:  125  M256 
Armament  Systems,  125  M2  JO  caliber  machine  guns.  250  M204  7.62mm  machine  guns,  spare 
and  repair  parts,  special  tool  and  test  equipment,  personnel  training  and  equipment, 
publications,  U.S.  Government  and  contractor  engineering  and  logistics  personnel  services, 
and  other  related  elements  of  logistics  support.  The  estimated  cost  is  $920  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  countrv'  that  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Egypt  is  demilitarizing  its  Soviet  fleet.  This  proposed  sale  will  increase  the  quantity  of  the 
Abrams  tank  coproduction  program,  started  in  1988.  from  the  current  level  of  755  tanks,  to 
880  tanks.  The  additional  MlAl  tanks  will  modernize  Egvpt's  tank  fleet.  Egypt,  which  has 
already  coproduced  the  Ml.\l  Abrams  tanks,  will  have  no  difficulty  absorbing  the  additional 
tanks. 

I 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  ■ 

The  prime  contractor  will  be  General  Dynamics  of  Sterling  Heights,  Michigan.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  up  to  40  U.S.  contractor 
representatives  for  up  to  two  years  in  Fgy  pt.  The  6  U.S.  Government  representatives  already 
in  country  who  currently  manage  the  MlAl  and  .M8S.\2  HERCULES  coproduction  programs 
will  also  manage  this  program  for  production  and  fielding. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Item  No.  vii 
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(vii)  Sensitivity  of  Technology: 

1.    Components  considered  to  contain  sensitive  technologv  m  the  proposed  coproduction 
program  are  special  armor,  120mm  gun  and  ammunition,  gas  turbine  propulsion  svslem. 
Night  Vision  Forward  Looking  Infra  Red.  and  compartmentation. 

a.  The  MlAl  Tank  Special  Armor  and  other  special  armors  used  in  the  hull  and 
turret  are  classified  at  the  Secret  level.  Major  components  of  special  armor  art  fabricated  in 
sealed  modules  and  in  serialized  removable  subassemblies.  Special  armor  components  and 
associated  vulnerability  data  for  both  chemical  and  kinetic  energv  rounds  are  classified 
Secret.  The  track  skirts  have  been  formally  declassified  but  are  still  considered  to  be  sensitive 
Items  and  their  dissemination  is  controlled. 

b.  The  MlAl  Tank  120mm  Gun  and  Ammunition  system  is  composed  of  a  smooth 
bore  gun  manufactured  at  Watervliet  Arsenal. 

c.  The  MlAl  Tank  Gas  Turbine  Propulsion  System  m  the  Abrams  tank  is  a  unique 
application  of  armored  vehicle  povrer  pack  technology.  Manufacturing  processes  associated 
with  the  production  of  turbine  blades,  recuperator,  bearings,  and  shafts,  and  h\drosLatic 
pump  and  motor,  are  proprietary  and  therefore  commerciall>  comf>etition  sensitive. 

d.  The  Second  Generation  (GEN)  Night  \  ision  Forward  Looking  Infra  Red  (FLIRt 
can  be  used  for  target  acquisition  such  as  Infra  Red  missile  target  acquisitions  or  air  defense. 
It  is  classified  as  Secret. 

e.  A  major  survivability  feature  of  the  Abrams  lank  is  the  compartmentation  of 
fuel  and  ammunition.  Compartmentation  is  the  positive  separation  of  the  crew  and  critical 
components  from  combustible  materials.  In  the  event  that  the  fuel  or  ammunition  is  ignited 
or  deteriorated  by  an  incoming  threat  round,  the  crew  is  fully  protected  b\  the 
compartmentation.  Sensitive  information  includes  the  performance  of  the  ammunition 
compartments  as  well  as  the  compartment  design  parameters. 

f.  The  Commander's  Independent  Thermal  \  iew  (CIT^  >  Hunter/Killer  Sight  is  a 
"second  generation"  thermal  sight  This  fully  stabilized.  Panoramic  sight  is  capable  of  360 
degree  rotation  and  independent  sector  scanning  under  automatic  or  manual  control.  The 
CITV  interfaces  with  the  fire  control  system  and  can  be  used  for  surveillance,  automatic 
target  hand-off  to  the  tank  gunner  and  as  a  back-up  engagement  sight  for  the  commander. 
The  CITV  is  currently  designed  to  interface  only  with  the  Ml  A2  series  tank  and  not  the  Egypt 
Ml.Al  series  tank,  which  would  require  either  modification  to  the  sight  itself  or  the  addition  of 
interface  equipment  in  the  tank.  The  CTT\  is  classified  Secret 
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g.    The  United  States  Marine  Corps  (USMC)  is  currently  developing  an  upgrade  to 
its  MlAl  fleet  Firepower  Enhancement  Program  Gunner's  Primary  Sight  (GPS)  that  includes 
the  addition  of  "second  generation"  thermal  sight  technology  to  the  Thermal  Imaging  System 
fwrtion  of  the  GPS.  The  upgrade  uses  subsystems  that  are  virtually  identical  to  those  used  in 
the  MlAl  CITV  to  improve  sight  resolution  and  performance  over  the  current  MlAl 
Thermal  Imaging  System.  .\s  with  the  CITV.  the  highest  level  of  classified  information  that 
could  be  disclosed  is  Secret. 


h.   The  Advanced  Non-DU  .Armor  package  replaces  the  base  armor  package  in  the 
turret  front,  providing  significantly  increased  protection  against  Kinetic  Energy  and 
Chemical  Energy  threats.  The  Advanced  Non-DL  Armor  is  classified  Secret 

i.    The  Improved  Side  Armor  provides  significantly  improved  crew  turret  side 
protection  over  armor  currently  in  Egyptian  MlAl  turrets.  The  design  and  protection  levels 
are  classified  as  SecreL 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  rountermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  devetopment  of  a  system 
with  similar  or  advanced  capabilities,  i 

3.  A  determination  has  been  made  that  Egy-pt  can  provide  substantially  the  same  degree 
of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This  sale  is 
necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives  outlined  in 
the  Policv  Justification. 


!FR  Do(,,  03-26865  Filed  10-2.3-03.  R  45  am] 
BILUNO  CODE  S001-08-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-22] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Ueleii-e.  Deiuiii 
Security  ("ooperation  Agency. 
ACTION:  Notice. 


SUMMARY:  Tt).   •).  paftinent  of  Defense  is 
[)iJf)lishing  the  unclassified  text  of  a 
section  >ib(b)(l)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
T,au-  in4-1B4  Hateri  21  Tiilv  IQQK 

FOR  FURTHER  INFORMATION  CONTACT:  XL. 
J.  Hurd,  DSCA/COMP  '  KM.  (703)  604- 
6575. 


Th.  ii  llowing  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-22  with 
attached  transmittal  and  policy 
justification. 

Dated:  October  10,  2003.' 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Office-  n,----'  —  ,—;  of  Defense. 

BILUNG  CODE  50C1-08-M 


I 
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DEFENSE  SECURITY  COOPERATIOt^GENCY 
WASHINGTON,  DC  20301 -2300 


24  SEP  2003 
In  reply  refer  to: 
1-03/008607 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  ( AECA),  as  amended,  we  arc  forNvarding  herewith  transmittal  no.  03-22. 

concerning  the  Department  of  the  Air  Puree  s  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA  i  to  Pakistan  for  defense  articles  and  services  estimated  to  cost  $110 

million.  Soon  after  this  letter  is  delivered  to  \our  <itrice,  we  plan  to  notify  the  news 

media. 

Sincerely, 


T  i.ME  H    VCUTERS,  FR 

LIEUTENANT  GEN"ER.\I,  VS.\F 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-22 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act  as  amended 


(i) 
(ii) 


Prospective  Purchaser:  Pakistan 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  15  million 
$  95  million 
$110  million 


(iii)    Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  Competition  for  Air  Traffic  Control  (  \TC» 
Systems  each  consisting  of  Air  Surveillance  Radars  (ASRi  and  Precision 
Approach  Radars  (PAR).  The  proposed  radar  models  include: 

4  each  Fixed  ASR  radars  (Set  1 1 
3  of  either/or 

-  ASR-9  (Northrop  Grumman) 

-ASR-11  (Raytheon)  i 

Plus 
1  FPS-117  or  TPS-77  (Lockheed  Martin) 

6  each  Mobile  ASR  radars  (Set  II) 
6  of  either/or 

-  AN7rPN.31  ATNAVTCS  (Raytheon) 

-  ANAIPN-25  GCA-2000  (ITTG ) 

-  AN/TPS-79  ASPARCS  (Lockheed  Martin) 

-  A  N/N  PM  -26  MA  C  S  ( I TTG ) 

10  each  Fixed  PAR  radars  (Set  III) 
10  of  either/or 

-  PAR-2000  (ITTG  I  (part  of  the  GCA-2(K)0  familv) 

-  \LVCS  PAR  (ITTG)  (derivative  of  PAR-2000) 

-  AN7TPN-32  ASPARCS  PAR  (Lockheed  Martini 

Also  included  will  be  related  support  equipment,  spare/repair  parts, 
publications/technical  data,  personnel  training/equipment,  and  L.S. 
Government  and  contractor  engineering  and  logistics  support  services,  and 
other  related  elements  of  logistics  support. 


as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


I 
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(i>) 

(v) 

(vi) 

(v'ii) 


Military  Department:  Air  Force  (DVVO» 

Prior  Related  Cases,  if  anv:  none  _ 

Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  he  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Ssrvices 
Proposed  to  be  Sold :   none 


(viii)        Date  Report  Delivered  to  Congress:  24  SEP  2003 


Federal  Register/ Vol.  68.  .\o.  206/Friddv.  October  24. 


iO()3    Notices 


60969 


POLICY  .11  STIFICATIQN 
Pakistan  -  Air  Traffic  Control  Radars 

The  Government  of  Pakistan  has  requested  a  possible  sale  for  a  competition  involving 
Air  Traffic  Control  (ATC)  Systems  each  consisting  of  Air  Surveillance  Radars  (ASRj 
and  Precision  Approach  Radars  (PAR).  The  proposed  radar  models  include: 

4  each  F'ixed  ASR  radars  (Set  I » 
3  of  either/or 

-  ASR-9  (Northrop  Grumman) 
-ASR- 11  (Raytheon) 

Plus 
1  FPS-1 17  or  TPS-77  (Lockheed  Martin  t 

6  each  Mobile  ASR  radars  (Set  ID 
6  of  either/or 

-  AN7rPN.31  ATNAVTCS  (Raytheon. 

-  ANAlPN-25  GCA-2000  (ITTG) 

-  AN7rPS-79  ASPARCS  (Lockheed  Martin  I 

-  AN7NPM-26  MACS  (ITTG) 

10  each  Fixed  PAR  radars  (Set  III) 
10  of  either/or 

-  PAR-2000  (ITTG)  (part  of  the  GCA-2000  family) 

-  MACS  PAR  (ITTG)  (derivative  of  PAR-2000) 

-  AN7rPN-32  ASPARCS  PAR  (Lockheed  Martin) 

Also  included  will  be  related  support  equipment,  spare/repair  parts, 
publications/technical  data,  personnel  training/equipment,  and  L  .S.  Government  and 
contractor  engineering  and  logistics  support  services,  and  other  related  elements  of 
logistics  support.  The  estimated  cost  is  $110  million. 

This  proposed  sale  will  enhance  the  foreign  policy  and  national  security  of  the  United  States 
by  providing  the  Pakistan  Air  Force  (PAF»  increased  technological  capacity  to  support  the 
U.S.  Government  efforts  in  Operation  Enduring  Freedom. 

The  proposed  sale  of  ATC  radar  will  be  used  to  manage,  monitor,  and  control  air  traffic.  This 
proposed  sale  will  enable  Pakistan  to  fulfill  the  surveillance  requirements  of  the  war  on 
terrorism  and  improve  safety  of  flight  for  coalition  and  PAF  aircraft  inside  Pakistani  airspace. 
This  radar  will  contribute  to  the  modernization  of  Pakistan's  forces  as  well  as  allow 
modernization  of  obsolete  radar. 

The  proposed  sale  of  this  equipment  and  support  w  ill  not  affect  the  basic  military  balance  m 
the  region. 

The  specific  contractor  will  be  determined  through  competitive  competition.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

The  number  of  U.S.  Government  and  contractor  representatives  required  in-country  to 
support  the  program  will  be  detennined  in  joint  negotiations  as  the  program  proceeds 
through  the  development,  production  and  equipment  installation  phases. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


|FR  Doc    03-268,58  Filed  10-23-03:  8:45  am) 
BILLING  CODE  5001 -08-C 


60970 


Federal  Register /Vol.  68,  No.  206 /Friday.  October  24,  2003 /Notices 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE;  Civilian  Health  and  Medical 
Program  of  ttie  Uniformed  Services 
(CHAMPUS);  Fiscal  Year  2004 
Diagnosis-Related  Group  Updates 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice  of  diagnosis-related 
group  (DRG)  revised  rates. 


SUMMARY:  This  notice  describes  the 
changes  made  to  the  TRICARE  DRG- 
based  payment  system  in  order  to 
conforni  to  changes  made  to  the 
Mediccire  Prospective  Payment  System 
(PPS). 

It  also  provides  the  updated  fixed  loss 
cost  outlier  threshold,  cost-to-charge 
ratios  and  the  Internet  address  for 
accessing  the  updated  adjusted 
standardized  amounts  and  DRG  relative 
weights  to  be  used  for  FY  2004  under 
the  TRICARE  DRG-based  payment 
system. 

EFFECTIVE  DATE:  The  rates,  weights  and 
Medicare  PPS  changes  which  affect  the 
TRICARE  DRG-based  payment  system 
contained  in  this  notice  are  effective  for 
admissions  occurring  on  or  after 
October  1,2003. 

ADDRESSES:  TRICARE  Management 
Activity  (TMA).  Medical  Benefits  and 
Reimbursement  Sy.stems,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marty  Maxey,  Medical  Benefits  and 
Reimbursement  Systems.  TMA, 
telephone  (303)  676-3627. 

Questions  regarding  payment  of 
specific  claims  under  the  TRICARE 
DRG-based  payment  system  should  be 
addressed  to  the  appropriate  contractor. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  on  September  1,  1987  (52 
PR  32992)  set  forth  the  basic  procedures 
used  under  the  CHAMPUS  DRG-based 
payment  system.  This  was  subsequently 
amended  by  final  rules  published 
August  31. 1988  (.53  FR  33461).  October 
21.  1988  (53  FR  41331),  December  16. 
1988  (53  FR  50515).  Mav  30.  1990  (55 
FR  21863).  October  22.  1990  (55  FR 
42560).  and  September  10.  1998  (63  FR 
48439). 

An  explicit  tenet  of  these  final  rules, 
and  one  based  on  the  statute  authorizing 
the  use  of  DRGs  by  TRICARE.  is  that  the 
TRICARE  DRG-based  payment  system  is 
modeled  on  the  Medicare  PPS.  and  that, 
whenever  practical,  the  TRICARE 
system  will  follow  the  same  rules  that 
apply  to  the  Medicare  PPS.  The  Centers 
for  Medicare  and  Medicaid  Services 
(CMS)  publishes  these  changes  annually 


in  the  Federal  Register  and  discusses  in 
detail  the  impact  of  the  changes. 

In  addition,  this  notice  updates  the 
rates  and  weights  in  accordance  with 
our  previous  final  rules.  The  actual 
changes  we  are  making,  along  with  a 
description  of  their  relationship  to  the 
Medicare  PPS.  are  detailed  below. 

I.  Medicare  PPS  Changes  Which  Affect 
the  TRIC.\RE  DRG-Based  Payment 
System 

Following  is  a  discussion  of  the 
changes  CMS  has  made  to  the  Medicare 
PPS  that  affect  the  TRICARE  DRG-based 
payment  system. 

A.  DRG  Classifications 

Under  both  the  Medicare  PPS  and  the 
TRICARE  DRG-based  payment  system, 
cases  are  classified  into  the  appropriate 
DRG  by  a  Grouper  program.  The 
Grouper  classifies  each  case  into  a  DRG 
on  the  basis  of  the  diagnosis  and 
procedure  codes  and  demographic 
information  (that  is,  sex,  age,  and 
discharge  status).  The  Grouper  used  for 
the  TRICARE  DRG-based  payment 
system  is  the  same  as  the  current 
Medicare  Grouper  with  two 
modifications.  The  TRICARE  system  has 
replaced  Medicare  DRG  435  with  two 
age-based  DRGs  (00  and  901),  and  has 
implemented  thirty-four  (34)  neonatal 
DRGs  in  place  of  Medicare  DRGs  385 
through  390.  For  admissions  occurring 
on  or  after  October  1 ,  2001 .  DRG  435  has 
been  replaced  by  DRG  523.  The 
TRICARE  system  has  replaced  DRG  523 
with  the  two  age-based  DRGs  (900  and 
901).  For  admissions  occurring  on  or 
after  October  1.  1995.  the  CHAMPUS 
grouper  hierarchy  logic  was  changed  so 
the  age  split  (age  <29  days)  and 
assignments  to  MDS  15  occur  before 
assignment  of  the  PreMDC  DRGs.  This 
resulted  in  all  neonate  tracheostomies 
and  organ  transplants  to  be  grouped  to 
MDC  15  and  not  to  DRGs  480-483  or 
495.  For  admissions  occurring  on  or 
after  October  1.  1998.  the  CHAMPUS 
grouper  hierarchy  logic  was  changed  to 
move  DRG  103  to  the  PreMDC  DRGs  and 
to  assign  patients  to  PreMDC  DRGs  480. 
103  and  495  before  assignment  to  MDC 
15  DRGs  and  the  neonatal  DRGs.  For 
admissions  occurring  on  or  after 
October  1,  2001,  DRGs  512  and  513 
were  added  to  the  PreMDC  DRGs, 
between  DRGs  480  and  103  in  the 
TRICARE  grouper  hierarchy  logic. 

For  FY  2004,  SCMS  will  implement 
classification  changes,  including 
surgical  hierarchy  changes.  The 
TRICARE  Grouper  will  incorporate  all 
changes  made  to  the  Medicare  Grouper. 


B.  Wage  Index  and  Medicare 
Geographic  Classification  Review  Board 
Guidelines 

TRICARE  will  continue  to  use  the 
same  wage  index  amounts  used  for  the 
Medicare  PPS.  In  addition.  TRICARE 
will  duplicate  all  changes  with  regard  to 
the  wage  index  for  specific  hospitals 
that  are  redesignated  by  the  Medicare 
Geographic  Classification  Review  Board. 

C  Hospital  Market  Basket 

TRICARE  will  update  the  adjusted 
standardized  amounts  according  to  the 
final  updated  hospital  market  basket 
used  for  the  Medicare  PPS  according  to 
CMS's  August  1.  2003.  final  rule. 

D.  Outlier  Payments 

Since  TRICARE  does  not  include 
capital  payments  in  our  DRG-based 
payments,  we  will  use  the  fixed  loss 
cost  outlier  threshold  calculated  by 
CMS  for  paying  cost  outliers  in  the 
absence  of  capital  prospective 
payments.  For  FY  2004.  the  fixed  loss 
cost  outlier  the  absence  of  capital 
prospective  payments.  For  FY  2004,  the 
fixed  loss  cost  outlier  threshold  is  based 
on  the  sum  of  the  applicable  DRG-based 
payment  rate  plus  any  amounts  payable 
for  IDME  plus  a  fixed  dollar  amount. 
Thus,  for  FY  2004.  in  order  for  a  case 
to  qualify  for  cost  outlier  payments,  the 
costs  must  exceed  the  TRICARE  DRG 
base  payment  rate  (wage  adjusted)  for 
the  DRG  plus  the  IDME  payment  plus 
$28,365  (wage  adjusted).  The  marginal 
cost  factor  for  cost  outliers  continues  to 
be  80  percent. 

E.  Blood  Clotting  Factor 

For  FY  2004.  the  contractors  shall 
price  the  blood  clotting  factors  using  the 
"I"  code  pricing  file  provided  by 
TRICARE  Management  Activitv. 
TRICARE  uses  the  same  ICD-9-CM 
diagnosis  codes  as  CMS  for  add-on 
payment  for  blood  clotting  factors. 

F.  National  Operating  Standard  Cost  as 
a  Share  of  Total  Costs 

The  FY  2004  TRICARE  National 
Operating  Standard  Cost  as  a  Share  of 
Total  Costs  used  in  calculating  (he  cost 
outlier  threshold  is  0.915. 

G.  Expansion  of  the  Post  Acute  Care 
Transfer  Policy 

For  FY  2004  TRICARE  is  adopting 
CMS'  expanded  post  acute  care  transfer 
policy  according  to  CMS'  final  rule 
published  August  1.  2003. 

n.  Cost  to  Charge  Ratio 

For  FY  2004,  the  cost-to-charge  ratio 
used  for  the  TRICARE  DRG-based 
payment  system  will  be  0.4865.  which 
is  increased  to  0.4935  to  account  for  bad 
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debts.  This  shall  be  used  to  calculate  the 
adjusted  standardized  amounts  and  to 
calculate  cost  outlier  payments,  except 
for  children's  hospitals.  For  children's 
hospital  cost  outlier,  the  cost-to-charge 
ratio  used  is  0.5388. 

III.  Updated  Rates  and  Weights 

The  updated  rates  and  weights  are 
accessible  through  the  Internet  at 
n'W'w.tricurp  osd.nul  under  the 
sequential  heading  TRICARE  Provider 
information,  Rates  and  Reimbursements, 
and  DRG  Information.  Table  1  prG\  idei~ 
the  ASA  rates  and  Table  2  provides  the 
DRG  weights  to  be  used  under  the 
TRICARE  DRG-based  payment  system 
during  FY  2004  and  which  is  a  result  of 
the  changes  described  above.  The 
implementing  regulations  for  the 
TRICARE/CHAMPUS  DRG-based 
payment  system  are  in  32  CFR  part  199. 

Dated:  October  16,  2003. 
Patricia  L.  Toppings. 

Alternate  USD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Dor.  n:V2r>8,=i.^i  Filed  10-23-03;  8:45  am] 

BILLING  CODE  5001-Oa-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  herebv 
given  that  a  closed  meetnig  of  the  DIA 
Advisorv  Board  has  been  scheduled  as 
follows: 

DATES:  3-4  .November  2003  (8:30  a.m.  to 

.5  p  m). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd..  Washington, 
DC  20340 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Lawrence  R.  Carnegie.  Program 
Manager/Executive  Secretary.  DIA 
Advisorv  Board.  Washington,  DC, 
20340-1328.  (703)  697-7898. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
and  discuss  several  current  critical 
intelligence  issues  in  order  to  advise  the 
Director,  DIA. 


Dated:  October  16,  2003. 
Patricia  L.  Toppings, 

Aiitrnatc  USD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

;FR  nn(    n:^-2B8.'S,H  Filod  10-23-03;  8:45  am] 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  conunittee 
meeting  date  change. 

SUMMARY:  On  Thursdav.  September  U. 
Jixj.i  ibli  FR  53597 J,  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  (DSB)  Task 
Force  on  Patriot  Systems  Performance. 
The  October  29-30,  2003,  meeting  has 
been  moved  to  October  28-29.  2003. 
The  meeting  location  remains  at  SAIC. 
4001  N.  Fairfax  Drive.  Arlington,  VA. 

Dated:  Oituber  17,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-26854  Filed  10-23-O3;  8:45  am) 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Department 
Advisory  Committee  on  Women  in  the 
Services  (DACOWITS) 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
meeting  of  the  Defense  Department 
Advisorv  Committee  on  Women  in  the 
Services  (DACOWITS).  The  purpose  of 
the  Committee  meeting  is  to  finalize  the 
annual  report.  The  meeting  is  open  to 
the  public,  subject  to  the  avai lability  of 
sjiac  (,'. 

DATES:  October  27,  2003,  8:30  a.m.-6 
p  m.:  October  28,  2003.  8:30  a.m.-5  p.m. 
ADDRESSES:  Hilton  in  Crystal  City  at 
:i399  Jelierson  Davis  Hw^v..  Arlington, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liputenant  ('.(.unniandtT  Shannon 
Thaeler.  IvSN.  DACOWITS.  4000 
Defense  Pentagon.  Room  3D769. 
Washington,  DC  20301-4000. 
Telephone  (703)  697-2122  or  Fax  (703) 
614-6233 

SUPPLEMENTARY  INFORMATION: 


Intenstf'd  [lersons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and  make  an  oral 
presentation  of  such.  Persons  desiring  to 
make  an  oral  presentation  or  submit  a 
written  statement  to  the  Committee 
must  notify  the  point  of  contact  listed 
above  no  later  than  noon,  October  24, 
2003.  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  on 
Monday,  October  27,  2003.  from  4:45 
p.m.  to  5  p.m.  before  the  full  Committee. 
Presentations  will  be  limited  to  two 
minutes.  Number  of  oral  presentations 
to  be  III  ide  will  depend  on  the  number 
ufn  quests  received  from  members  of 
the  public.  Each  person  desiring  to 
.:iake  an  oral  presentation  must  provide 
the  point  of  contact  listed  above  with 
one  (1)  copy  of  the  presentation  by 
noon.  October  24.  2003  and  bring  35 
copies  of  any  material  that  is  intended 
for  distribution  at  the  meeting.  Persons 
submitting  a  written  statement  must 
submit  one  35  copies  of  the  statement  to 
the  DACOWITS  staff  bv  noon  oh 
October  24,  2003. 

Meeting  Agenda: 

Monday,  October  27,  2003 

Welcome  &  Administrative  Remarks 
Committee  Time — Finalizing  Annual 

Report 
Lunch  (by  invitation  only) 
Committee  Time — Finalizing  Annual 

Report 
Public  Forum  (4:45  p.m. — 5  p.m.) 
Committee  Time — Finalizing  Annual 

Report 

Tuesday.  October  28,  2003 

Committee  Time — Finalizing  Annual 

Report 
Lunch  (by  invitation  only) 
Brief — Content  Analysis  of  Site  Visit 

Reports  (1995-2001) 
Committee  Time — Topics  for  FY04 
Senior  Defense  Officials 

Dated:  October  16.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
iFR  Doc.  03-26850  Filed  10-23-03;  8:45  am) 

BILLING  CODE  S0Ci^8-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

Dr.D. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
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Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  for  the 
311th  Human  Systems  Wing  Advison,' 
Committee.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  5-6  November.  2003. 
ADDRESSES:  311  HSWC/CVX.  2510 
Kennedy  Circle.  Brooks  AFB.  TX 
78235-5115 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon.  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4811 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  03-26904  Filed  10-23-03;  8:45  ami 

BIUJNG  CODE  S001-0&-P 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  Update  of  the  Fort  Belvoir  Real 
Property  Master  Plan 

agency:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  intent. 

summary:  The  Department  of  the  Army 
intends  to  prepare  an  EIS  pursuant  to 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  and 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  1500- 
1508).  The  EIS  will  evaluate  potential 
environmental,  transportation,  and 
socioeconomic  effects  associated  with 
implementation  of  the  Army's  proposed 
revision  and  update  of  the  Fort  Belvoir 
Real  Property  Master  Plan.  In  addition 
to  evaluation  of  a  no  action  alternative, 
the  EIS  will  consider  a  range  of 
alternatives  based  on  various 
development  scenarios  to  accommodate 
the  installation's  current  and  projected 
missions  and  requirements. 
DATES:  Comments  concerning  the  scope 
of  the  EIS  must  be  received  within  30 
days  from  the  date  of  this  Notice  to  be 
considered  in  the  preparation  of  the 
draft  EIS. 

ADDRESSES:  Please  send  written 
comments  to:  Mr.  Patrick  McLaughlin. 
Directorate  of  Public  Works  and 
Logistics,  9430  [ackson  Loop,  Suite  107, 
Fort  Belvoir.  VA  22060,  or  via  e-mail  to 
environmental@belvoir.army.mil. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Patrick  McLaughlin  at  (703)  806-4007 


during  normal  working  business  hours, 
Monday  through  Friday  7:30  a.m.  to  4 
p.m.,  or  via  e-mail  to 
environmentaI@belvoir.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Fort 
Belvoir.  comprising  8.419  acres 
{excluding  the  Engineer  Proving 
Ground),  is  approximately  18  miles 
southwest  of  Washington,  DC,  and 
serves  as  a  strategic  sustaining  base  for 
America's  Army.  The  post  is  home  to 
one  Army  major  command  headquarters 
and  elements  of  10  others,  2  Direct 
Reporting  Units,  19  agencies  of  the 
Department  of  Army,  8  elements  of  the 
U.S.  Army  Reserve  and  the  Army 
National  Guard,  and  numerous 
Department  of  Defense  and  other 
Federal  agencies.  Tenant  organizations 
perform  work  vital  to  the  success  of  the 
goals  and  objectives  of  the  Nation's 
defense  strategy.  Fort  Belvoir 
contributes  to  the  Nation's  defense  by 
efficiently  and  effectively  supporting 
the  various  Army  and  DoD  elements  in 
the  performance  of  their  missions. 

A  Real  Property  Master  Plan  is  an 
installation's  strategy  for  the  orderly 
management  and  development  of  its  real 
property  assets,  including  land, 
facilities,  resources,  and  infrastructure. 
The  Real  Property  Master  Plan  forms  the 
foundation  for  the  development  of  an 
installation,  provides  the  framework  for 
analyzing  resource  allocations,  and  aids 
the  management  of  peacetime  and 
mobilization  construction  and 
development  activities. 

Army  Regulation  210-20,  Installation 
Master  Planning,  provides  that  an 
installation's  Real  Property  Master  Plan 
shall  consist  of  four  major  components: 
Long-Range  Component,  Capital 
Investment  Strategy.  Short-Range 
Component,  and  Mobilization  Mission 
Planning  Component.  Contributory 
plans  support  and  accompany  the  four 
major  components.  The  Long-Range 
Component  provides  the  'big  picture" 
and  long-range  real  property 
management  for  an  installation. 

In  1993,  Fort  Belvoir  prepared  a 
comprehensive  update  to  the  Real 
Property  Master  Plan.  Over  the  past 
decade,  numerous  developments  have 
resulted  in  a  need  for  Fort  Belvoir  to 
provide  support  to  a  growing  number  of 
Army  and  Department  of  Defense 
entities.  Further  expansion  of  Fort 
Belvoir's  critical  role  in  supporting  the 
national  defense  is  likely  to  occur. 

Alternative  potential  development 
scenarios  for  EIS  analysis  are  under 
development.  Preference  will  be  given 
to  alternative  development  plan 
scenarios  that  afford  operational 
efficiency,  minimize  environmental  and 
community  impacts,  and  provide 


flexibility  to  respond  to  changes  in 
future  installation  mission 
requirements.  The  potential  for 
alternatives  to  provide  for  sustainable, 
long-term  use  of  resources  will  be 
central  to  their  selection  for  evaluation 
in  detail. 

The  Army  solicits  input  in  the 
scoping  process  to  identify  issues  of 
concern,  identify  information  sources 
bearing  on  evaluation  of  impacts,  and  to 
obtain  public  input  on  the  range  and 
reasonableness  of  alternatives. 

The  Army  recognizes  numerous 
resource  areas  and  issues  that  will 
require  consideration  in  the  EIS.  These 
include,  but  are  not  limited  to:  Air 
quality;  surface  water  quality;  cultural 
resources;  transportation  system; 
environmentally  sensitive  areas  such  as 
wildlife  corridors,  wetlands, 
floodplains,  wildlife  refuges, 
Chesapeake  Bay  Protection  Areas; 
biological  resources,  to  include,  in 
particular,  protected  fauna  and  flora 
species;  site  topography  and  soils; 
socioeconomic  conditions;  land  use; 
and  community  facilities  and  services. 
Additional  resources  and  conditions 
may  be  identified  as  a  result  of  the 
scoping  process  initiated  by  this  Notice. 

The  general  public,  local 
governments,  other  Federal  agencies, 
and  state  agencies  are  invited  to  submit 
written  comments  or  suggestions 
concerning  the  scope  of  the  analysis  and 
issues  and  alternatives  to  be  analyzed. 
The  Army  will  host  a  scoping  meeting 
to  enable  the  submission  of  oral  or 
written  comments  by  interested  parties. 
Comments,  whether  provided  orally  or 
in  writing,  will  be  considered  in 
determining  the  scope  of  the  EIS.  The 
scoping  meeting  will  be  held  near  Fort 
Belvoir  with  the  time  and  place  of  the 
scoping  meeting  being  announced  in 
local  media  not  less  than  15  days  before 
the  event. 

In  addition,  the  Army  will  provide 
direct  notification  of  the  time  and 
location  of  the  scoping  meeting  to 
individuals,  community  organizations, 
local  government  personnel,  state 
agencies.  Federally  recognized  Indian 
tribes,  and  other  Federal  agencies  that 
so  request  it  as  a  result  of  this  Notice. 
Requests  must  be  addressed  to  the 
individual  and  office  shown  in  the 
ADDRESSES  section  above. 

Dated:  October  20,  2003. 
Raymond  ),  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health).  OASA(IS-E). 
[PR  Dor.  0.3-26834  Filed  10-23-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Defense  Logistics  Agency 
Thorium  Nitrate  Disposition 

AGENCY:  Defense  National  Stockpile 
Center,  Defense  Logistics  Agency. 
ACTION:  Notice  of  availability  of 
environmental  assessment  and  a  dratt 
finding  of  no  significant  impact  for  the 
disposition  of  the  National  Defense 
Stockpile's  thorium  nitrate. 


SUMMARY:  The  Defense  Logistics  Agency 
announces  the  aviilability  of  the 
Environmental  Assessment  (EA)  and 
draft  Finding  of  No  Significant  Impact 
(FONSI)  for  the  disposition  of  thorium 
nitrate  (ThN)  currently  held  in  the 
National  Defense  Stockpile  of  strategic 
and  critical  materials. 

The  Defense  National  Stockpile 
Center  (DNSC)  manages  the  inventorv  of 
approximately  7  million  pounds  of  ThN 
stored  in  drums  at  two  DNSC  depots — 
Curtis  Bay.  Maryland,  and  Hammond. 
Indiana,  because  of  the  presence  of 
throium,  ThN  is  a  radioactive  material. 

The  ThN  stockpile  was  acquired 
betw^een  1957  and  1964  for  the  Atomic 
Energy  Commission,  a  predecessor  to 
the  Department  of  Energy  (DOE)  and  has 
been  retained  because  of  its  potential  as 
a  nuclear  fuel.  However,  a  commercially 
viable,  throium-based  nuclear  fuel  cvcle 
has  failed  to  develop  nor  is  one  likelv 
to  be  developed  in  the  foreseeable 
future.  For  several  years,  DNSC  offered 
ThN  for  purchase  by  commercial  firms 
or  for  use  by  other  Federal  agencies  in 
quantities  as  small  as  a  single  drum. 
HoH'e\er.  no  potential  user  has 
expressed  interest  in  purchasing  the 
ThN  since  1990.  Consequently,  the  ThN 
inventon,'  is  deemed  excess  to  the 
requirements  of  the  Department  of 
Defense. 

Following  evaluation  of  a  reasonable 
range  of  storage  and  disposal 
alternatives  conducted  by  Oak  Ridge 
National  Laboratory  on  behalf  of  DNSC, 
DNSC  proposes  to  transfer  the  ThN  to 
DOE  for  disposal  at  DOEs  Nevada  Test 
Site.  The  ThN  would  be  disposed  of  as 
a  low-level  radioactive  waste  in  a 
manner  that  minimizes  radiation 
exposure  and  potential  for  risk  to 
workers,  the  public,  and  the 
environment.  A  Memorandum  of 
Understanding  is  in  place  that  would 
allow  transfer  of  the  DoD  ThN  stockpile 
to  DOE. 

DATES:  Comments  on  the  draft  FONSI 
received  by  November  24.  2003.  will  be 
considered  when  preparing  the  final 
version  of  the  FONSI. 

The  EA  and  draft  FONSI  are  available 
for  review  on  the  Defense  Logistics 


Agency  Web  site  (htip://www.dla.mH). 
Comments  should  be  sent  to  Mr. 
Michael  Pecullan,  8725  John  1.  Kingman 
Road.  Suite  3229.  Fort  Belvoir,  VA 
22060-6221.  Comments  may  also  be 
faxed  to  Mr.  Pecullan  at  (703)  767-7716. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Pecullan,  Phone  (703)  767- 
7620  or  e-mail: 
niichael.pecullan@dla,wil. 

Dated:  October  17,  2003. 
Cornel  A.  Holder, 

Administrator.  Defense  National  Stockpile 
Center. 

IFR  Doc.  03-26760  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3620-01 -M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974:  Notice  of  a 
Computer  Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agencv,  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  anv  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
Veterans  Affairs  (VA)  and  DoD  that  their 
records  are  being  matched  by  computer. 
The  purpose  of  this  agreement  is  to 
verih-  an  individual's  continuing 
eligibility  for  VA  benefits  by  identif\'ing 
VA  disability  benefit  recipients  who 
return  to  active  duty  and  to  ensure  that 
benefits  are  terminated  if  appropriate. 
DATES:  This  proposed  action  will 
become  effective  November  24.  2003 
and  matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 

ADDRESSES:  Any  interested  party  may 

Mibmit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington.  VA  22202-4502 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
\'ahan  Mou.'-hegian.  Ir.  at  telephone 
(703)  607-21^43 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a),  the 


DMDC  and  VA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  this  agreement  is  to 
verify  an  individual's  continuing 
eligibility  for  VA  benefits  by  identif\'ing 
VA  disability  benefit  recipients  who 
return  to  active  duty  and  to  ensure  that 
benefits  are  terminated  if  appropriate. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  VA  to 
identif\-  ineligible  VA  disability 
compensation  recipients  who  have 
returned  to  active  duty.  This  matching 
agreement  will  identify  those  veterans 
who  have  returned  to  active  duty,  but 
are  still  receiving  disability 
compensation.  If  this  identification  is 
not  accomplished  by  computer 
matching,  but  is  done  manually,  the  cost 
would  be  prohibitive  and  it  is  possible 
that  not  all  individuals  would  be 
identified. 

A  copy  of  the  computer  matching 
agreement  between  VA  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration.  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  Be.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19.  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  October  3,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulators  Affairs. 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  0MB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,"  dated 
February  8,  1996  (61  FR  6435). 
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Dated:  October  16,  2003. 
Patricia  L.  Toppings, 

AlU'maU'  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Department  of 
Veterans  Affairs  and  the  Department  of 
Defense  for  Verification  of  Disability 
Compensation 

A.  Participating  Agencies 

Participants  in  this  computer 
matching  program  are  the  Department  of 
Veterans  Affairs  (VA)  an^l  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  VA  is 
the  source  agenc\ .  i.e..  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  D.MDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e..  the  agencv  that  actually  performs 
the  computer  matching. 

B  Purpose  of  the  Match 

The  purpose  of  this  agreement  is  to 
verify  an  individual's  continuing 
eligibility  for  VA  benefits  by  identifying 
VA  disability  benefit  recipients  who 
return  to  active  duty  and  to  ensure  that 
benefits  are  terminated  if  appropriate. 
VA  will  provide  identifving  information 
on  disabilitv  compensation  recipients  to 
DMDC  to  match  against  a  file  of  active 
dutv  (including  full-time  National 
Guard  and  Reserve)  personnel.  The 
purpose  is  to  identify  those  recipients 
who  have  returned  to  active  duty  and 
are  ineligible  to  receive  VA 
compensation  so  that  benefits  can  be 
adjusted  or  terminated,  if  in  order. 

C.  Authority  for  Conducting  the  Match 

The  legal  auihurity  for  conducting  the 
matching  program  for  use  in  the 
administration  of  VA's  Compensation 
and  Pension  Benefits  Program  is 
contained  in  :i8  I'.S.C].  5304(c), 
Prf)hibition  Against  Duplication  of 
Benefits,  which  precludes  pension, 
compensation,  or  retirement  pay  on 
account  of  anv  person's  own  service,  for 
any  period  for  which  he  receives  active 
dutv  pay.  The  head  of  any  Federal 
department  or  agency  shall  provide, 
pursuant  to  38  U.S.C.  5106.  such 
information  as  requested  by  \'A  for  the 
purpose  of  determining  eligibility  for.  or 
amount  of  benefits,  or  verifying  other 
information  which  respect  thereto. 

D.  Records  to  be  Matched 

The  systems  of  records  maintained  by 
the  respective  agencies  under  the 
Privacy  Act  of  1974.  as  amended.  5 
U.S.C.  552a.  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

VA  will  use  the  system  of  records 
identified  as  "VA  Compensation. 


Pension  and  Education  and 
Rehabilitation  Records— V A  (58  VA  21/ 
22)."  first  published  at  41  FR  9294. 
March  3.  1976.  and  last  amended  at  66 
FR  47727  (09/13/2001).  with  other 
amendments,  as  cited  therein. 
Attachment  4  is  a  copy  of  the  system 
notice  with  the  appropriate  routine  use, 
i.e..  RU  46,  annotated. 

DoD  will  use  the  system  of  records 
identified  as  S322.10  DMDC.  entitled. 
"Defense  Manpower  Data  Center  Data 
Base."  last  published  at  67  FR  78781, 
December  26.  2002.  Attachment  5  is  a 
copy  of  the  system  notice  with  the 
appropriate  routine  use,  j.e.,  RU  1(d)(1), 
annotated. 

E.  Description  of  Computer  Matching 
Program 

The  Veterans  Benefits  Administration 
will  provide  DMDC  with  an  electronic 
file  which  contains  specified  data 
elements  of  individual  VA  disability 
compensation  recipients.  Upon  receipt 
of  the  electronic  file,  DMDC  will 
perform  a  computer  match  using  all 
nine  digits  of  the  SSNs  in  the  VA  file 
against  a  DMDC  computer  database.  The 
DMDC  database  consists  of  personnel 
records  of  active  duty  (including  full- 
time  National  Guard  and  Reserve) 
military  members.  Matching  records, 
"hits"  based  on  the  SSN,  will  produce 
the  member's  name,  branch  of  service, 
and  unit  designation,  and  other 
pertinent  data  elements.  The  hits  will  be 
furnished  to  the  Veterans  Benefits     " 
Administration  which  is  responsible  for 
verifying  and  determining  that  the  data 
on  the  DMDC  electronic  reply  file  are 
consistent  with  the  source  file  and  for 
resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
The  Veterans  Benefits  Administration 
will  also  be  responsible  for  making  final 
determinations  as  to  positive 
identification,  eligibility  for  benefits, 
and  verifying  any  other  information 
with  respect  thereto. 

The  electronic  file  provided  by  VA 
will  contain  information  on 
approximately  2.4  million  disability 
compensation  recipients. 

The  DMDC  computer  database  file 
contains  approximately  1.5  million 
records  of  active  duty  military  members, 
including  full-time  National  Guard  and 
Reserve. 

F.  Inclusive  Dates  of  the  Matching 
Program 

This  computer  matching  program  is 
subject  to  public  comment  and  review 
by  Congress  and  the  Office  of 
Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  expired  and  no  comments  are 
received  and  if  no  objections  are  raised 


by  either  Congress  or  the  Office  of 
Management  and  Budget  within  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  at  a 
mutuallv  agreeable  time  and  thereafter 
on  a  quarterly  basis.  By  agreement 
between  VA  and  DMDC.  the  matching 
program  will  be  in  effect  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Director,  Defense  Privacy  Office.  1941 
lefferson  Davis  Highway.  .Suite  920. 
Arlington.  VA  22202-4502.  Telephone 
(703) 607-2943. 

[FR  Doc.  o:}-268.57  Filed  10-23-03:  8:45  am) 
BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  Amend  Systems  of 
Records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  24, 
2003  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacv  Act  Officer.  Headquarters, 
Defense  Logistics  Agency.  Attn:  DSS-B, 
8725  lohn  J.  Kingman  Road.  Suite  2533, 
Fort  Belvior.  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended.  The 
amendment  is  not  within  the  purview  of 
subsection  (r]  of  the  Privacy  Act  of  1974 
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(5  U.S.C.  552a).  as  amended,  which 
requires  the  submission  of  a  new  or 
ahered  system  report. 

Dated:  October  16.  2003. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S200.10  CAH 

SYSTEM  NAME: 

Individual  Military  Personnel  Records 
(July  19.  1999.  64  FR  38661). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  from  entrv  'CAH'. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Staff 
Director.  Military-  Personnel  and 
Administration.  Human  Resources.  8725 
John  J.  Kingman  Road.  Stop  6231.  Fort 
Belvoir.  VA  22060-6221.  and  DLA  field 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices.' 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  "military"  between  "duty"  and 
"persormel." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  "home  e-mail  address; 
photograph:  security  clearance  data; 
after  "address  of  record." 


S200.10 

SYSTEM  NAME: 

Individual  Military  Personnel 
Records. 

SYSTEM  LOCATION: 

Staff  Director.  Militarv  Personnel  and 
Administration.  Human  Resources.  8725 
John  f.  Kingman  Road.  Stop  B231.  Fort 
Belvoir.  VA  22060-6221.  and  DLA  field 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel 
assigned  to  DLA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Files  include  name;  rank;  Social 
Security  Number;  home  and  addres.-^  of 
record;  home  e-mail  address; 
photograph;  security  clearance  data; 
general  and  special  orders;  evaluations. 


and  details  pertaining  to  classificatum. 
duties,  assignment,  promotion, 
proposed  disciplinary-  actions, 
advancement,  performance,  training, 
education,  qualifications,  readiness, 
personal  affairs,  and  benefits/ 
entitlements. 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Part  IL  Personnel;  5  L.S.C. 
302(b)(1).  Delegation  of  authontv:  and 
E.O,  9397  (SSN). 

PURPOSE(S): 

The  records  are  maintained  as  a  local 
repository-  of  documents  generated 
during  the  service  member's  assignment 
at  DLA.  The  files  are  used  to  manage, 
administer,  and  document  the  ser\-ice 
members  assignment;  to  provide  career 
advice  to  service  members:  and  to 
advise  local  Commanders  and  the 
Director  of  incidents 

ROUTINE  USES  OF  RECORDS  MAINTAINED  iN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 

generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DriD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows; 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  are  stored  in  paper  and 

computerized  form. 

RETRIEVABILfTY: 

Rptneved  alphabetically  by  last  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  w-ho 
must  access  the  records  to  perform  their 
duties.  The  computerized  files  are 
password  protected  with  access 
restricted  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Upon  reassignment  from  DLA,  records 
are  offered  to  the  military  service 
concerned. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  Military  Personnel  and 
Administration,  Human  Resources.  8725 
lohn  J.  Kingman  Road.  Stop  6231.  Fort 
Belvoir.  VA  22060-6221,  and  DLA  field 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 


NOTinCATION  PROCEDURE; 

Individuals  sepkint;  to  determine 
whether  this  ;~vstem  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  Headquarters.  Defense 
Logistics  .Agency.  Attn  DSS-B.  8725 
John  ].  Kingman  Road,  Stop  6220.  Fort 
Belvoir,  VA  22060-6221,  or  to  the 
Privacy  Act  Officer  of  the  DLA  field 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices 

RECORD  ACCESS  PROCEDURES; 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Headquarters,  Defense  Logistics 
Agency,  Attn;  DSS-B,  8725  lohn  I 
Kingman  Road.  Stop  6220.  Fort  Belvoir. 
VA  22060-6221 .  or  to  the  Privacy  Act 
Officer  of  the  DLA  field  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323.  or  may  be  obtained 
from  the  Privacy  Act  Officer. 
Headquarters.  Defense  Logistics  Agency, 
Attn;  DSS-B.  8725  John  J.  Kingman 
Road.  Stop  6220,  Fort  Belvoir.  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  rating  officials,  and  taken 
from  orders,  service  records,  in/out 
processing  documents,  and  computer 
listings. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

IFR  Do,    0,^-26856  Filed  10-23-03:  8:45  am] 

BILUNG  CODE  S001-0e-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availabilrty  ot  Government- 
Owned  Invention:  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DOD 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
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for  licensing  by  the  Department  of  the 
Navv.  Patent  application  10/456,243: 
EXPENDABLE  THERMAL  TARGET. 
ADDRESSES:  Reque.sts  for  copies  of  the 
invention  cited  should  be  directed  to 
the  Naval  Surface  Warfare  Center,  Crane 
Div,  Code  OCF.  Bldg  64.  300  Highvvav 
361.  Crane.  IN  47522-5001 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  Boggess.  Naval  Surface  Warfare 
Center.  Crane  Div.  Code  QCF.  Bldg  64. 
300  Highway  361,  Crane,  IN  47522- 
5001.  telephone  (812)  854-1130.  To 
download  an  application  for  license, 
see:  http://\,v-ww. crane. navy.mil/foia_pa/ 
CranePatents.asp. 
(Authority:  35  U.S.C.  207.  37  CFR  part  404.) 

DatHd:  October  IB.  2003. 
E.F.  McDonnell. 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 
IFR  Doc;.  03-26905  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3aiO-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-70-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

October  If),  2003. 

Take  notice  that  on  October  10,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  five  firm 
transportation  service  agreements  and 
the  related  negotiated  rate  agreements, 
proposed  to  be  effective  on  Ngvember  1 . 
2003.  or  such  later  date  as  the  facilities 
constructed  for  the  HubLine  Mainline 
are  placed  into  service. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  these 
negotiated  rate  agreements  for  firm 
service  to  be  rendered  to  customers  on 
Algonquin's  new  HubLine  Mainline 
facilities  (Docket  No.  CPOl-5). 
Algonquin  states  that  the  agreements 
reflect  its  negotiated  rate  transactions 
with:  (1)  Sithe  Power  Marketing.  L.P.; 

(2)  Providence  Gas  Company  d/b/a  New 
England  Gas  Company — Rhode  Island; 

(3)  TXU  Energy  Trading  Company;  (4) 
Bav  State  Gas  Company;  and  (5)  Boston 
Gas  Companv.  d/b/a  KeySpan  Energy 
Delivery  New  England. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  of  the  Commission  in  this 
proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww. fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 

Comment  Date:  October  22,  2003. 

Magalie  R.  Salas. 

Secrt-tary. 

IFR  Doc.  E3-00104  Filed  10-23-03;  8:45  AM) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-24-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

October  16.  2003. 

Take  notice  that  on  October  9,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  revised  tariff  sheets 
listed  in  Appendix  A  of  the  filing, 
effective  on  October  10.  2003. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  a  meter 
access  charge  applicable  to  deliveries  at 
Algonquin's  Manchester  Street  meter, 
M&R  No.  00087  in  Providence.  Rhode 
Island,  and  at  Algonquin's  Brayton 
Point  meter.  M&R  No.  00090  in 
Somerset.  Massachusetts,  thereby 
protecting  its  existing  customers  from 


the  risk  of  non-payment  by  the 
defaulting  shipper. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivuav./erc.gov  using  the  "e-library". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 

Comment  Date:  October  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00100  Filed  10-23-03;  8:45 

a.m.) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  P-2232-407] 
Catawba-Wateree;  Notice  of  Meeting 

October  16.  2l)0.i. 

a.  Date  and  Time  of  Meeting:  October 
30,  2003.  10  am. 

b.  Place:  Federal  Energy  Regulatory  - 
Commission,  teleconference.  888  First 
Street.  NE..  Washington.  DC  20426. 

c.  FERC  Contact:  Michael  Spencer  at 
(202) 502-6093, 
michael.spencer<S  fere. gov 

d.  Purpose  of  the  Meeting:  The 
Federal  Energy  Regulatory  Commission, 
the  U.S.  Fish  and  Wildlife  Service,  and 
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applicant,  intend  to  havo  an  informal 
discussion  regarding  fpderally-listed 
and  candidate  species  for  the  Catawba- 
Wateree  amendment  application  Project 
No.  2232-407. 

e.  Proposed  Agenda: 

A.  Introduction 
Recognition  of  Participants 

B.  Technical  discussion 

C.  Follow-up  actions 

f.  All  local,  state,  and  Federal 
agencies.  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  attend  this 
meeting  as  participants.  If  you  want  to 
participate  by  teleconference,  please 
contact  Michael  Spencer  a[  the  number 
listed  above  no  later  than  October  28. 
2003. 

Magalie  R.  Saias, 

Secretary. 

IFR  Doc  £.3-00103  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  571 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP03-625-000] 

Chandeleur  Pipe  Line  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  16,  2003. 

Take  notice  that  on  September  30, 
2003,  Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Fourteenth  Revised  Sheet 
No.  5.  to  become  effective  on  November 
1. 2003. 

Chandeleur  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  ser\ices  by  S3  million 
based  on  the  12-month  period  ending 
fune  30.  2003  as  adjusted 

Chandeleur  further  states  that  the 
principal  reasons  for  the  tariff  change 
are:  (1)  Increased  operations  and 
maintenance  expense,  (2)  increased  cost 
of  equity:  and  (3)  interested 
transmission  depreciation  and  net 
salvage  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  \E  .  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
cimsidered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Anv  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.  fere,  gov  using  the  'eLibrarv'". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stionglv  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date.  October  22.  2003. 

Magalie  R.  Salas. 

Secretar\. 

[PR  Doc.  E3-O0106  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-379-002] 

Dominion  Cove  Point  LNG.  LP:  Notice 
of  Compliance  Filing 

October  16,  2003. 

Take  notice  that  on  October  9,  2003, 
Dominion  Cove  Point  LNG.  LP  (Cove 
Point)  tendered  for  filing  as  part  of  its 
-  FERC  Gas  Tariff  Original  Volume  No.  1, 
Second  Substitute  First  Revised  Sheet 
No,  279,  with  an  effective  date  of  July 
1,2003. 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued 
September  29,  2003,  in  Docket  No. 
RP03-3 79-001  requiring  that  Cove  Point 
correct  the  references  and  incorporation 
of  North  American  Energy  Standards 
Board's  Wholesale  Gas  Quadrant  (WGQ) 
standards  governing  partial  day  recalls. 
Cove  Point  states  that  it  has  made  the 
changes  requested  by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 


tor  re\itnv  at  the  ("ommi^-iiui  in  the 
Public  Reference  Room  nr  may  be 
viewed  on  the  Commissions  Web  site  at 
http://v\-ww.  ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
theJast  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlmeSupporti&ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659  The  Commission 
stronglv  encourages  electronic  filings. 
See,  18'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-filing  link. 

Protest  Date:  October  21 .  2003. 

Magalie  R.  Salas. 

Secretan,'. 

(FR  Doc.  E3-OO105  Filed  10-23-03;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2210-089] 

Appalachian  Power  Company:  Notice 
of  Availability  of  Environmental 
Assessment 

UnoDer  lb,  ^U03. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No, 
486,  52  F.R.  47897),  the  Office  of  Energy 
Projects'  staff  has  prepared  an 
Environmental  Assessment  (EA)  for  an 
application  requesting  Corrunission 
approval  to  permit  J.W,  Holdings,  Inc. 
(permittee)  to  install  and  operate  3 
stationary  docks  with  a  total  of  one 
hundred  seventeen  (117)  covered 
stationary  slips  and  nineteen  (19) 
floating  courtesy  docks  at  the  Bridge 
Club  on  Smith  Mountain  Lake.  No 
dredging  is  planned  as  part  of  this 
proposal.  The  Smith  Mountain  Pumped 
Storage  Project,  FERC  No.  2210,  is 
located  on  the  Roanoke  and  Blackwater 
Rivers  in  Bedford,  Campbell, 
Pittsylvania,  Franklin,  and  Roanoke 
Counties,  Virginia. 

The  E.^  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposal  and  concludes  that 
approval  of  the  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
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www.ferc.gov  using  the  "e-librar\'"  link. 
Enter  the  docket  number  (prefaced  by 
P-)  and  excluding  the  last  three  digits, 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  call  (202) 
502-8371  or  (202)  502-8659  (for  TTY). 

For  further  information,  contact 
Heather  Campbell  at  202-502-6182. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  E3-O0102  Filed  10-23-03:8:45  am) 

BHJJNG  CODC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  P-21 69] 

Tapoco  Hydroelectric;  Notice  of  Site 
Visit 

October  16,  2003. 

a.  Date  and  Time  of  Site  Visit: 
November  3  and  4,  2003,  9  a.m.  to  5:30 
p.m. 

b.  Place  All  participants  should  meet 
at  the  office  of  Alcoa  Power  Generating 
Inc..  Tapoco  Division  Office  at  300 
North  Hall  Road,  Alcoa,  TN  37701- 
2516. 

c.  FERC  Contact:  Anyone  having 
questions  about  the  site  visit  should 
contact  Lee  Emery  at  (202)  502-8379  or 
e-mail  at  lee.emerv@ferc.gov. 
Participants  should  contact  Norman 
Pierson  at  (865)  977-3326  or  by  e-rnail 
at  norm.pierson@alcoa.com  by  October 
29,  2003,  to  make  arrangements  for 
transportation  from  the  Alcoa  Office  to 
the  project  development  sites.  All 
participants  are  responsible  for  their 
own  transportation  to  the  Alcoa  Office. 

d.  Purpose  of  site  visit:  The  Applicant 
(Alcoa  Power  Generating,  Inc.)  and 
FERC  staff  will  conduct  a  site  visit  to 
examine  environmental  and  engineering 
features  proposed  for  the  Tapoco 
Project.  AH  interested  individuals, 
organizations,  Indian  Tribes,  and 
agencies  are  invited  to  attend. 

e.  This  site  visit  is  posted  on  the 
Commission's  calendar  located  at  http:/ 
/i^-ww.ferc.gov/EventCalendar/ 
EventsList.aspx. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00101  Filed  10-23-03:  8:45  am) 

8ILUMG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Hydro  Licensing  Status 
Workshop  2003 

October  16,  2003. 

In  the  matter  of:  AD04-1-000:  2069-003: 
2306-008: 2205-006. 11475-000  and  11478- 
000:  176-018;  2964-006:  2474-004,  2539- 
003:  2283-005.  2612-005.  and  2721-013: 
2634-007:  1975-014.  2055-010,  2061-004, 
2777-007,  and  2778-005:  1927-008,  2342- 
005,  and  2659-011:  2493-006:  11472-000 
and  11566-003:  372-008  and  2017-011: 
Hydro  Licensing  Status  Workshop  2003, 
Arizona  Public  Service  Compajiy,  Citizens 
Utilities  Company,  Central  Vermont  Public 
Service  Corporation,  City  of  Escondido, 
California,  City  of  Sturgis,  Michigan,  Erie 
Boulevard  Hydropower.  L.P.,  FPL  Energy 
Maine,  LLC.  Great  Lakes  Hydro  American, 
L.L.C.,  Idaho  Power  Company,  PacifiCorp, 
Puget  Sound  Energy.  Inc.,  Ridgewood  Maine 
Hydro  Partners,  L.P.,  Southern  California 
Edison  Company 

A  one-day.  Commissioner-led 
workshop  will  be  held  on  Thursday, 
December  11,  2003,  beginning  at  10:00 
a.m.,  in  the  Commission  Meeting  Room 
at  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC.  The  workshop  will 
focus  on  the  above-listed  26  pending 
license  applications  filed  at  the 
Commission.  The  workshop  is  open  to 
the  public  and  all  interested  persons  are 
invited  to  attend  and  participate. 

The  goals  of  the  workshop  are  to:  (1) 
Review  and  discuss  the  pending  license 
applications;  (2)  identify  unresolved 
issues;  (3)  determine  next  steps;  (4) 
agree  on  who  will  take  the  next  step; 
and  (5)  focus  on  solutions.  The 
workshop  will  concentrate  on 
identifying  the  unresolved  issues 
associated  with  each  project,  and 
determining  the  best  course  of  action  to 
resolve  or  remove  obstacles  to  final 
action  on  each  pending  license 
application. 

A  transcript  of  the  discussions  will  be 
placed  in  the  public  record  for  Docket 
No.  AD04-1-000  and  in  the  record  for 
each  of  the  pending  license 
applications 

Filing  Requirements  for  Paper  and 
Electronic  Filings 

Comments,  papers,  or  other 
documents  related  to  this  proceeding 
may  be  filed  in  paper  format  or 
electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  8 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Enargy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426.  Paper  filings  should,  at  the  top 
of  the  first  page,  refer  to  Docket  No. 
AD04-1-000  and  reference  the  specific 
project  name(s)  and  project  number(s) 
that  the  comments  concern.  The 
deadline  to  file  comments  is  Januarv  10. 
2004. 

Comments  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  Documents  filed 
electronically  via  the  Internet  must  be 
prepared  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  Web  site  at  wwi\'.  ferc.gov, 
click  on  "e-Filing"  and  then  follow  the 
instructions  on  the  screen.  First-time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  e-mail  address  upon  receipt 
of  comments.  User  assistance  for 
electronic  filing  is  available  at  202-502- 
8258  or  by  e-mail  to  efiling@ferc.gov. 
Comments  should  not  be  submitted  to 
the  e-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed  on  the  Commission's  Web  site  at 
wH-H'./erc.gov  using  the  "eLibrary"  link. 
For  assistance,  call  toll  free  1-866-208- 
3676,  or  for  TTY  202-502-8659,  or  by 
e-mail  to 
FEHCONUNES  UPPOR  T@ferc.gov. 

Opportunities  for  Listening. 
Participating,  and  Viewing  the 
Workshop  Oflsite  and  Obtaining  a 
Transcript 

The  workshop  will  be  transcribed. 
Those  interested  in  transcripts 
immediately  for  a  fee  should  contact 
Ace-Federal  Reporters,  Inc.  at  202-347- 
3700,  or  1-800-336-6646.  Transcripts 
will  be  available  free  to  the  public  on 
the  Commission's  e-library  system  two 
weeks  after  the  workshop. 

The  Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  over  the  Internet,  by  phone 
or  via  satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://wwvi'. capitolconnection.org  and 
click  on  "FERC". 

Anyone  wishing  to  participate  via 
teleconference  should  call  or  e-mail 
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Susan  Tseng  202-502-6065  or 
susart-tseng® fere. gov.  by  December  4, 
2003.  to  recei\e  the  toll  free  telephone 
number  to  join  the  teleconference. 


Anyone  interested  in  participating  m 
the  workshop  via  video  teleconference 
from  one  of  the  Commission  s  regional 
offices  should  call  or  e-mail  the 


following  staff,  by  December  4.  2003.  to 
make  arrangements.  Seating  capacity  is 
limited. 


Regional  otfice 

Atlanta  

Chicago  

New  York  

Portland 

San  Francisco  


Staft  contact 


Telephone  No. 


E-mail  address 


Charles  Wagner  770-452-3765 

John  Hawk 312-596-4437 

Chuck  Goggins  ....„ 212-273-5910 

Pat  Regan   503-552-2741 

John  Wiegel i    415-369-3336 


Charles  wagner  @  ferc.gov 
John. hawk& fere  gov 
Charles  goggins  <Sferc  gov 
patnck  regent  fere. gov 
john  wiegel  @  ferc.gov 


By  December  1.  2003.  an  agenda  for 
the  workshop  and  information  about  the 
pending  license  applications  will  be 
posted  on  the  Commission's  web  site 
under  Hydro  Licensing  Status 
Workshop  2003.  Anvone  without  access 
to  the  Commission's  Web  site,  or  who 
has  questions  should  contact  Mark 
Pawiowski  at  202-502-6052.  or  e-mail 
mark. p(n\-lo\vski@ferc. gov  or  Nick 
fayjack  at  202-502-6073.  or  e-mail 
nicholas.javjack@ferc.gov.  This  meeting 
is  posted  on  the  Commission's  calendar 
located  at  http://www.ferc.gov/ 
EventCalendar/EventsList.aspx  along 
with  other  related  information. 

Magalie  R.  Salas, 

Sf'cretan,-. 

|FR  Dor.  E:?-0(nn7  Filed  10-23-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Southwestern  Power  Administration 

Robert  Douglas  Willis  Power  Rate 
Schedule 

AGENCY:  Southwestern  Power 
.Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  Pursuant  to  Delegation  Order 

No.  00-037.00  and  00-001-OO.A. 
effective  December  fa.  2001  and 
September  17,  2002,  respectively,  the 
Deputy  Secretarv  of  Energv  has 
approved  and  placed  into  effect  on  an 
interim  basis  Rate  Order  No.  SWPA-50 
which  increases  the  power  rate  for  the 
Robert  Douglas  Willis  Hydropower 
(Robert  D,  Willis)  Project  pursuant  to 
the  following  Robert  D,  Willis  Rate 
Schedule:  Rate  Schedule  RDW-03. 
Wholesale  Rates  for  Hydro  Power  and 
Energy  Sold  to  Sam  Rayburn  .Municipal 
Power  Agencv  (Contract  No  DE-PM75- 
85SW00117).' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Forrest  E.  Reeves.  Assistant 
Administrator.  Office  of  Corporate 
Operations.  Southwestern  Power 
Administration.  Department  of  Energv, 
One  West  Third  Street.  Tulsa,  OK 


74103-3519,(918)595-6696, 

gene.reeves@swpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
existing  hydroelectric  power  rate  for  the 
Robert  D.  Willis  project  is  S353.700  per 
year.  The  Federal  Energy  Regulatory 
Commission  approved  this  rate  on  a 
final  basis  on  October  22.  2001 ,  for  the 
period  ending  September  30,  2005.  The 
FY  2003  Robert  D.  Willis  Powder 
Repayment  Studies  indicates  the  need 
for  an  increase  in  the  annual  rate  by 
S99.952  or  28.1  percent  beginning 
November  1,  2003. 

The  Administrator  of  Southwestern 
Power  Administration  (Southwestern) 
has  followed  Title  10,  Part  903  Subpart 
A.  of  the  Code  of  Federal  Regulations, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions"  in 
connection  with  the  proposed  rate 
schedule.  On  lune  24.  2003. 
Southwestern  published  notice  in  the 
Federal  Register,  68  FR  37483,  of  a  60- 
day  comment  period,  together  with  a 
Public  Information  Forum  and  a  Public 
Comment  Forum,  to  provide  an 
opportunity  for  customers  and  other 
interested  members  of  the  public  to 
review  and  comment  on  a  proposed  rate 
increase  for  the  Robert  D.  Willis  project. 
Both  public  forums  were  canceled  when 
no  one  expressed  an  intention  to 
participate.  Written  comments  were 
accepted  through  August  25.  2003.  The 
only  comment  received  was  from  Gillis 
&  Angley,  Counsellors  at  Law.  on  behalf 
of  Sam  Rayburn  Municipal  Power 
Agency  (SRMPA),  which  stated  that 
SRMP.A  (the  sole  hydropower  customer) 
had  no  objection  to  the  proposed  rate 
adjustment. 

Information  regarding  this  rate 
proposal,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
.Administration.  Suite  1400.  One  West 
Third  Street.  Tulsa,  Oklahoma  74103. 

Following  review  of  Southwestern's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
SWPA-50,  which  increases  the  existing 
Robert  D.  Willis  rate  to  S452.952  per 


year  for  the  period  November  1,  2003. 
through  September  30.  2007. 

Dated:  October  10.  2003. 
Kyle  E.  McSlarrow. 

Dfpiitv  Sr-rrt'tar. 

Department  of  Energy 

Deputy  Secretar}  of  Energy 

In  the  matter  of:  Southwestern  Power 
Administration.  Robert  Douglas  Willis 
Hydropower  Project;  Rate  Order  No. 
S\VPA-50. 

Order  (onfirming.  Approving  and 
Plat  ms  Inc  reased  Power  Rate  Schedule 
in  EHei  t  on  an  Interim  Basis 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C,  825s,  relating  to 
the  Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  00-037.00 
(December  6.  2001).  the  Secretar}-  of 
Energy  delegated  to  the  Administrator  of 
Southeastern  the  authority  to  develop 
power  and  transmission  rates,  and 
delegated  to  the  Deputy  Secretan,'  of  the 
Department  of  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  Administrator  under 
the  delegation.  This  rate  order  is  issued 
by  the  Deputy  Secretary  pursuant  to 
said  delegation,  and  pursuant  to 
Delegation  Order  No.  00-001-OOA, 
effective  September  17,  2002. 

Background 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  from  the  Sam  Ravburn 
Dam,  was  originally  constructed  in  1951 
by  the  U.S.  .Arm\  Corps  of  Engineers 
(Corps)  and  provides  streamflow 
regulation  of  releases  from  the  Sam 
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Rayburn  Dam.  The  Lower  Neches  Valley 
Authority  contributed  funds  toward 
construction  of  both  projects  and  makes 
established  annual  payments  for  the 
right  to  withdraw  up  to  2000  cubic  feet 
of  water  per  second  from  Town  Bluff 
Dam  for  its  own  use.  Power  was 
legislatively  authorized  at  the  project, 
but  installation  of  hydroelectric 
facilities  was  deferred  until  justified  by 
economic  conditions.  A  determination 
of  feasibility  was  made  in  a  1982  Corps 
.study.  In  1983,  the  Sam  Rayburn 
Municipal  Power  Agency  (SRMPA) 
proposed  to  sponsor  and  finance  the 
development  at  Town  Bluff  Dam  in 
return  for  the  output  of  the  project  to  be 
delivered  to  its  member  municipalities 
and  participating  member  cooperatives 
of  the  Sam  Rayburn  Dam  Electric 
Cooperative.  Since  the  hydroelectric 
facilities  at  the  Town  Bluff  Dam  have 
been  completed,  the  facilities  have  been 
renamed  the  Robert  Douglas  Willis 
Hydropower  Project  (Robert  D.  Willis). 

The  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  associated 
with  the  hydropower  design  and 
construction  performed  by  the  Corps, 
because  all  funds  for  these  costs  were 
provided  by  SRMPA.  Under  the 
Southwestern/SRMPA  power  sales 
Contract  No.  DE-PM75-85SW00117. 
SRMPA  will  continue  to  pay  all  annual 
operating  and  marketing  costs,  as  well 
as  expected  capital  replacement  costs, 
through  the  rate  paid  to  Southwestern, 
and  will  receive  all  power  and  energy 
produced  at  the  project  for  a  period  of 
50  years. 

The  existing  rate  for  the  Robert  D. 
Willis  project  was  approved  by  FERC  on 
October  22.  2001 .  for  the  period  October 
1.  2001.  through  September  30,  2005. 

Discussion 

The  2003  current  Robert  D.  Willis 
power  repayment  study  (PRS)  tests  the 
adequacy  of  the  existing  rate,  based  on 
the  latest  cost  evaluation  period 
extending  from  FY  2003  through  FY 
2007,  to  cover  annual  expenses  for 
marketing,  operation  and  maintenance, 
and  to  amortize  additions  to  plant  and 
major  replacements  of  the  generating 
facilities.  The  current  PRS  for  the  Robert 
D.  Willis  project,  using  the  existing 
annual  rate  of  5353,700,  indicates  that 
the  legal  requirements  to  repay  all  costs 
will  not  be  met  without  additional 
revenue.  This  shortfall  is  primarily  a 
result  of  increased  operations  and 
maintenance  expenses  estimated  by  the 
Corps.  The  revised  PRS  shows  that  an 
additional  599,252  (28.1  percent) 
annually  is  needed  to  satisfy*  repayment 
criteria.  Accordingly,  Southwestern 
developed  a  rate  schedule  with  a 


proposed  annual  rate  of  $452,952  that 
would  satisfy  repayment  criteria. 

Pursuant  to  Title  10,  Part  903,  Subpart 
A  of  the  Code  of  Federal  Regulations  (10 
CFR  903.21),  "Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,"  50  FR  37837,  the 
Administrator,  published  notice  in  the 
Federal  Register  on  June  24,  2003,  68 
FR  37483.  announcing  a  60-day  period 
for  public  review  and  comment 
concerning  the  proposed  minor  rate 
adjustment  increase.  Southwestern 
provided  notice  of  the  Federal  Register, 
together  with  supporting  data,  to  the 
customer  and  interested  parties  for 
review  and  comment  during  the  formal 
period  of  public  participation.  In 
addition,  prior  to  the  formal  60-day 
public  participation  process. 
Southwestern  met  with  the  customer 
representative  to  discuss  with  them 
preliminary  information  on  the 
proposed  rate  adjustment.  Subsequent 
to  discussions  with  the  customer 
regarding  the  initial  PRS  findings. 
Southwestern  again  questioned  the 
Corps  regarding  the  large  increase  in  the 
operations  and  maintenance  expense 
estimates.  This  questioning  led  to  the 
Corps  revising  their  expense  estimates 
downward,  and  thereby  changing  the 
preliminary  results  from  the  initial  35 
percent  rate  increase  as  stated  in  the 
Federal  Register  to  a  28.1  percent  rate 
increase.  As  no  requests  were  received 
to  convene  either  of  the  public  forums, 
neither  was  held.  Only  one  formal 
comment  was  received  during  the 
public  process.  That  comment,  on 
behalf  of  the  sole  customer  SRMPA. 
expressed  no  objection  to  the  final 
proposed  rate. 

Upon  conclusion  of  the  comment 
period.  Southwestern  finalized  the  PRS 
and  rate  schedule  for  the  proposed 
annual  rate  of  $452,952  which  is  the 
lowest  possible  rate  needed  to  satisfy 
repayment  criteria.  This  rate  represents 
an  increase  of  28.1  percent  over  the 
existing  rate. 

Information  regarding  this  rate 
increase,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa,  Oklahoma  74103-3519. 

Comments  and  Responses 

Southwestern  received  one  written 
comment  in  which  the  customer 
representative  expressed  no  objection  to 
the  proposed  rate  adjustment. 


Other  Issues 

There  were  no  other  issues  raised 
during  the  informal  meeting  or  during 
the  formal  public  participation  period. 

Administrator's  Certification 

The  FY  2003  revised  Robert  D.  Willis 
PRS  indicates  that  the  annual  power 
rate  of  5452,952  will  repay  all  costs  of 
the  project,  including  amortization  of 
additions  to  plant  and  major 
replacements  of  the  generating  facilities 
consistent  with  provisions  of  the 
Department  of  Energy  (DOE)  Order  No. 
RA  6120.2.  In  accordance  with 
Delegation  Order  No.  00-037.00, 
December  6.  2001,  and  Section  5  of  the 
Flood  Control  Act  of  1944,  the 
Administrator  has  determined  that  the 
proposed  Robert  D.  Willis  power  rate  is 
consistent  with  applicable  law  and  the 
lowest  possible  rate  consistent  with 
sound  business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  10  CFR  1021,  and  was  determined 
to  fall  within  the  class  of  actions  that  are 
categorically  excluded  from  the 
requirements  of  preparing  either  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  for  the  period  November 
1,  2003.  through  September  30.  2007, 
the  annual  Robert  D.  Willis  rate  of 
$452,952  for  the  sale  of  power  and 
energy  from  Robert  D.  Willis  project  to 
the  Sam  Rayburn  Municipal  Power 
Agency,  under  Contract  No.  DE-PM75- 
85SW00117.  as  amended.  This  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30,  2007,  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Dated:  October  10.  2003 
Kyle  E.  McSlarrow, 

Deputy  Set  refarv'. 

[FR  Doc.  03-26897  Filed  10-23-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7330-7] 

Access  to  Confidential  Business 
Information  by  Abt  Associates 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  its  prime 
contractor  Abt  Associates  (Abt)  of 
Cambridge,  MA  and  its  subcontractors 
Eastern  Research  Group,  of  Lexington. 
MA,  and  Syracuse  Research 
Corporation,  of  Arlington.  VA,  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  Confidential  Business 
Information  (CBl). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham.  Director, 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number;  (202)  554-1404;  e-mail  address; 
TSCA-Hotline@. epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  1  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action. 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket. 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 


Room.  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Fndav, 
excluding  legal  holidays  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1 744  and  the 
telephone  number  for  the  UPI'T  Docket. 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://w^^'\^^.epa.gov/fedrgst^,''. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  mav  use  EPA 
Dockets  at  http://i\-ww.epa  gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  tlie  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronicallv. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  mav  still 
access  any  of  the  publiclv  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  kev  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  68-W02-077. 

Abt  Assf)ciates.  of  55  Wheeler  St. 
Cambridge,  MA  and  4800  Montgomer>- 
Lane,  Suite  400,  Bethesda,  MD;  Eastern 
Research  Group  of  1 10  Hartwell 
Avenue.  Lexington.  MA  and  Avion 
Lakeside  Drive  D.  14555  Avion 
Parkway.  Chantilly.  V'A;  and  Syracuse 
Research  Corporation,  of  SRC  Arlington. 
Crystal  Gateway  3.  Suite  405.  1215 
Jefferson  Davis  Highway,  Arlington,  VA, 
will  assist  EPA  in  economic  and 
regulatory  impact  anahsis  to  support  all 
aspects  of  EPA  decision-making.  These 
analyses  will  largely  be  of  the  costs, 
economic  impacts,  benefits,  and 
regulaton.-  impacts  of  actual  or  potential 
EPA  actions  taken  under  TSCA. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Contract 
Number  68-W02-O77,  Abt,  ERG.  and 
SRC  will  require  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA,  to  perform  successfully  the 
duties  specified  under  the  contract. 

Abt,  ERG.  and  SRC  personnel  were 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA.  that  the  Agency  may 
provide  Abt.  ERG.  and  SRC  access  to 
these  CBI  materials  on  a  need-to-know 


basis  only-  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters  and  Abt's  sites 
located  at  55  Wheeler  Street,  Cambridge, 
MA  and  4800  Montgomery  Lane,  Suite 
400,  Bethesda.  MD;  ERG's  sites  located 
at  110  Hartwell  Avenue,  Lexington,  MA 
and  Avion  Lakeside  Drive  D.  14555 
Avion  Parkway,  Chantillv.  VA;  and 
.SRC's  site  located  at  SRC  Arlington, 
Cr\-stal  Gateway  3,  Suite  405,  1215 
lefferson  Davis  Highway,  Arlington,  VA. 

Abt,  ERG,  and  SRC  personnel  will 
adhere  to  all  provisions  of  EPA's  TSCA 
Confidential  Business  Information 
Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  Contract  Number  68-W02-O77 
may  continue  until  September  30,  2007. 

Abt,  ERG,  and  SRC  personnel  were 
required  to  sign  nondisclosure 
agreements  and  w'ere  briefed  on 
appropriate  security  procedures  before 
thev  were  permitted  access  to  TSCA 
CBi. 

List  of  Subjects 

Environmental  protection, 
Confidential  business  information. 

Dated:  October  9,  2003. 
Brian  Cook, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  03-26757  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  04.  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-J61104-CO  Rating 
EC2.  Copper  Mountain  Resort  Trails  and 
Facilities  Improvements, 
Implementation.  Special  Use  Permit. 
White  River  National  Forest,  Dillon 
Ranger  District.  Summit  County,  CO. 
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Summon':  EPA  expressed 
environmental  concerns  regarding 
potential  adverse  impacts  to  water 
quality,  stream  function,  wetlands  and 
wildlife  habitats.  EPA  requested 
additional  information  on  snowmaking 
source  water  quality  and  on-mountain 
receiving  water  quality. 

ERP  No.  D-f:OE-L59()()0-AK  Rating 
EC2,  King  Cove  Access  Project, 
Provision  of  a  Transportation  System 
between  the  City  of  King  Cove  and  the 
Cold  Bay  Airport,  U.S.  Army  C(3E 
Se<;tion  10  and  404  Permits  Issuance, 
Aleutians  East  Borough  (AEB).  Alaska 
Peninsula,  AK. 

Summary:  EPA  raised  environmental 
concerns  that  all  of  the  action 
alternatives  would  result  in  significant 
environmental  impacts  due  to  the 
dredging  and  filling  of  wetlands  and  the 
installation  of  bridges  and  culverts  in 
anadromous  fish  streams.  EPA  also 
raised  conc;erns  that  one  of  the  proposed 
action  alternatives  would  result  in 
significant  impacts  on  sanctuaries, 
refuges  and  wilderness  areas. 

ERP  No.  D-FHVV-H401 76-MQ  Rating 
EC2.  US  40/Bl  Bridge  Location  Study 
Over  the  Missouri  River.  Improvement 
of  the  Transportation  System,  Section  9 
of  the  Rivers  and  Harbor  Act  Permit, 
and  US,  Army  COE  Section  10  and  404 
Permits,  Missouri  River,  St.  Charles  and 
St.  Louis  Counties,  MO. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
design  year  level  of  service  (LOS)  rating 
of  D  for  all  build  alternatives.  EPA 
further  commented  on  insufficient 
information  reg,irding  the  roadway 
approaches  to  the  bridge  and  impacts  to 
the  floodplain. 

ERP  No.  n-FRC-B0519.3-CT  Rating 
EC2,  Housatonic  River  Hydroelectric 
Project,  Application  to  Relicense 
Existing  Licenses  for  Housatonic  Project 
No.  2576-022  and  the  Falls  Village 
Project  No.  2597-019,  Housatonic  River 
Basin,  Fairfield.  New  Haven  and 
Litchtleld  Counties.  CT. 

Summary:  EPA  raised  environmental 
concerns  about  the  conditions 
associated  with  the  FERC  staff 
recommended  alternative,  flow  and 
operational  recommendations,  and  the 
mix  of  alternatives  considered  in  the 
Draft  EIS. 

ERP  No.  D-FRC-E03011-FL  Rating 
EC:2.  Tractebei  Calvpso  Pipeline  Project, 
Natural  Cas  Transportation  Service  for 
8.i2.000  dekatherms/day  (Dth/day)  to 
South  Florida,  Right-of-VVay  Grant  and 
U.S.  Army  COE  Sectiem  10  and  404 
Permits  Issuance,  Exclusive  Economic 
Zone  (EEZ)  with  the  Bahamas,  Fort 
Lauderdale,  Broward  County,  PL. 

Summon,':  EPA  expressed 
environmental  concerns  about  potential 


impacts  to  Florida  nearshore  corals/ 
hardbottoras  and  seagrasses  and  the 
uncertainty  of  successful  Horizontal 
Directional  Drilling  crossings.  EPA 
requested  an  improved  impact 
assessment  for  marine  resources,  a^ 
Marine  Mitigation  Plan,  and  agency 
coordination  regarding  expected  use 
conflicts  with  the  Port  Everglades  Ocean 
Dredged  Material  Disposal  Site 
currently  being  designated  by  EPA. 

ERP  No.  D-IBK-K39080-CA  Rating 
EC2,  Mendota  Pool  10- Year  Exchange 
Agreements,  Water  Provision  to  Irrigable 
Lands,  Central  Valley  Project 
Improvement  Act  (CVPIA),  Fresno  and 
Madera  Counties,  CA. 

Summary^:  EPA  has  environmental 
concerns  with  project  contributions  to 
groundwater  and  surface  water  quality 
degradation,  groundwater  overdraft,  and 
subsidence;  effects  on  actions  to  resolve 
agricultural  drainage  problems,  and 
effects  on  efforts  to  provide  a 
sustainable  and  reliable  irrigation 
supply.  EPA  requested  additional 
information  regarding  potential  project 
impacts  on  the  above  issues.  EPA  urged 
consideration  of  limited  land  fallowing 
and  other  measures  to  improve 
irrigation  water  productivity  to  address 
the  need  for  a  more  reliable  irrigation 
supply. 

ERP  No.  D-IBR-K64023-CA  Rating 
LO,  Battle  Creek  Salmon  and  Steelhead 
Restoration  Project,  Habitat  Restoration 
in  Battle  Creek  and  Tributaries.  License 
Amendment  Issuance,  Implementation, 
Tehama  and  Shasta  Counties,  CA. 

Summary-:  EPA  supports  the 
re.storation  of  fisheries  habitat  and  has 
no  objectitms  to  this  project,  provided 
mitigation  measures  and  monitoring 
programs,  as  described  in  the  draft  EIS 
are  implemented. 

ERP  No.  D-IBR-K64024-C:A  Rating 
LO.  Lower  Santa  Ynez  River  Fish 
Management  Plan  and  Cachuma  Project, 
Biological  Opinion  for  Southern 
Steelhead  Trout  and  Endangered 
Southern  Steelhead  Habitat  Conditions 
Improvements,  Santa  Barbara  County, 
CA. 

Summary:  EPA  supports  the 
restoration  of  fisheries  habitat  and  has 
no  objection  to  this  project,  provided 
mitigation  measures  and  monitoring 
programs,  as  described  in  the  draft  EIS, 
are  implemented. 

ERP  No.  DS-FTA-C54007-NJ  Rating 
EC2.  Newark-Elizabeth  Rail  Link- 
Elizabeth  Segment  to  Document  the 
Social,  Economic  and  Transportation 
Impact  of  the  5.8  mile  Light  Rail  Transit 
(LRT)  Alignment,  Minimal  Operable 
Segment  3  (MOS-3),  City  of  Elizabeth, 
Union  County,  NJ. 

Summaryr  EPA  expressed 
environmental  concerns  due  to 


wetlands  impacts/mitigation  and  air 
quality  impacts.  EPA  requested  that  the 
final  EIS  contain  additional  analysis  for 
these  issues  and  appropriate  mitigation 
for  the  impacts. 

ERP  No.  D1-FHW-F40361-M1  Rating 
EC2,  MI-59  Livingston  County 
Widening  Project  between  1-96  and  U.S. 
23.  Practical  Alternatives  and  a  No 
Build  Alternative  for  Consideration  in 
the  Right-of-Way  Preservation  Corridor, 
Funding.  NPDES  and  U.S.  Army  COE 
Section  404  Permits  Issuance, 
Livingston  County,  MI. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  project  regarding  wetland 
impacts,  stormwater  runoff,  and 
invasive  species  control.  EPA  also 
commented  on  alternatives  evaluation. 

Final  EISs 

ERP  No.  F-AFS-L61218-ID.  Frank 
Church — River  of  No  Return  Wilderness 
(FC-RONRW)  Future  Management  of 
Land  and  Water  Resources, 
Implementation,  Bitterroot,  Boise  and 
Nez  Perce.  Payette  and  Salmon-Challis 
National  Forests.  ID. 

Summar}':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L65376-OR,  Silvies 
Canyon  Watershed  Restoration  Project, 
Additional  Information  concerning 
Ecosystem  Health  Improvements  in  the 
Watershed,  Grant  and  Harney  Counties, 
OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  F-AFS-L65414-ID,  Middle 
Little  Salmon  Vegetation  Management 
Project.  Timber  Stands  Current 
Condition  Improvements,  Payette 
National  Forest,  New  Meadows  Ranger 
District.  Adam  County.  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-D40295-WV,  New 
River  Parkway  Project,  Design. 
Construction  and  Management,  between 
1-64  Interchanges  to  Hinton,  Funding, 
Raleigh  and  Summers  Counties,  WV. 

Summary:  F^PA  has  environmental 
concerns  with  the  preferred  alternative 
regarding  the  significant  potential  for 
secondary  and  cumulitive  impacts  to 
the  New  River. 

ERP  No.  F-FHW-J4016O-ND.  Liberty 
Memorial  Bridge  Replacement  Project, 
Poor  and  Deteriorating  Structural 
Rehabilitation  or  Reconstruction,  U.S. 
Coast  Guard  and  U.S.  Army  COE 
Section  10  and  404  Permits  Issuance, 
Missouri  River,  Bismarck  and  Mandan. 
ND. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FTA-K40241-HI.'Oahu 
Primary  Corridor  Transportation  Project, 
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Improvements  from  Kapolei  in  the  west 
to  the  University  of  Hawaii-Manoa  and 
Waikiki  in  the  east.  Funding.  City  and 
County  of  Honolulu. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERF  No.  F-fUS-K99007-CA  i4-Mile 
Border  Infrastructure  System 
Completion  along  the  United  States  and 
Mexico  Border,  Areas  I.  V  and  VI. 
Pacific  Ocean  to  just  east  of  Tin  Can 
Hill,  San  Diego  County,  CA. 

Summary:  EPA  raised  continuing 
environmental  objections  with  the 
proposed  project  because  it  could  result 
in  significant  environmental 
degradation  to  waters  of  the  United 
States.  EPA  continues  to  believe  that 
additional  opportunities  may  exist  to 
avoid  and  reduce  the  project's  adverse 
impacts  to  aquatic  resources  protected 
under  the  Clean  Water  Act  Section  404 
(CWA);  and  intends  to  work  with  the 
Department  of  Homeland  Security  and 
U.S.  Army  Corps  of  Engineers  to 
identify  such  opportunities  during  the 
CWA  Section  404  permit  process. 

ERF  No.  F-NOA-L91011-AK,  Cook 
Inlet  Beluga  Whale  Stock,  Federal 
Actions  Associated  with  the 
Management  and  Recoverv. 
Implementation,  Cook  Inlet,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  FB-AFS-I65287-Uf ,  Long 
Deer  Vegetation  Management  Project. 
South  Spruce  Ecosystem  Rehabilitation 
Project,  Implementation.  Dixie  National 
Forest.  Cedar  City  Ranger  District.  Iron 
and  Kane  Counties,  UT. 

Summary:  EPA  continues  to  express 
environmental  concerns  with  the  range 
of  alternatives,  ecosystem 
characterization  and  fuel  loading,  roads 
and  habitat  fragmentation.  EPA 
recommended  that  the  interactions 
between  and  goals  of  (1)  reforestation. 
(2)  fuel  reduction  and  (3)  aspen 
regeneration  be  considered. 

Dated:  October  21,  2003. 
Ken  Mittelhohz, 

Environmental  Protection  Specialist,  NEPA 
Compliance  Division. 

|FR  Doc  03-269,-^2  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://w'wvt,-. epa.gov/ 
compliance /ne  pa. 


Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  13.  2003  Through  October 
17. 2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030477.  Final  EIS.  COE.  MS, 
Royal  D'Iber\illp  Hotel  and  Casino 
Development  Project.  Construction 
and  Operation,  U.S.  Army  COE 
Section  10  and  404  and  NPDES 
Permits  Issuance,  City  of  D  Iberville 
on  the  Back  Bay.  Mississippi  Gulf 
Coast.  Harrison  County.  MS.  Wait 
Period  Ends:  November  24.  2003, 
Contact:  Susan  Ivester  Rees,  Ph  D 
(251)694-4141. 

EIS  No.  030478.  Fmal  EIS.  BOP,  CA, 
Lompoc  United  States  Penitentiarv 
(UPS)  Construction  and  Operation  of 
a  New  High-Security  Facility  and 
Ancillajy-  Structures  on  One  of  Three 
Sites  located  in  the  Citv  of  Lopmoc. 
Funding.  Santa  Barbara  County,  CA, 
Wait  Period  Ends:  November  24, 
2003.  Contact:  David  ].  Dorworth 
(202) 514-6470. 

EIS  No.  030479.  Final  EIS.  AFS,  CA, 
South  Tahoe  Public  Utilitv  District 
(STPUDl  B-Line  Phase  IlfWastewater 
Export  Pipeline  Replacement  Project. 
Luther  Pass  Pump  Station  to  U.S. 
Forest  Service  Luther  Pass  Overflow 
Campground  Access  Road.  Special 
Use  Permit,  US  Armv  CX)E  Section 
404  and  US  Fish  and  Wildlife  Service 
Permits  Issuance  and  EPA  Grant,  El 
Dorado  and  Alpine  Counties,  CA, 
Wait  Period  Ends:  November  24, 
2003,  Contact:  Gary  Weigel  (530)  543- 
2665. 

EIS  No.  030480,  Draft  EIS.  AFS.  OR, 
Easy  Fire  Recover}'  Project  and 
Proposed  Non-significant  Forest  Plan 
Amendments.  Timber  Salvage.  Future 
Fuel  Reduction,  Road  Reconstruction 
and  Maintenance,  Road  Closure.  Tree 
Planting  and  Two  Non-significant 
Forest  Plan  Amendments, 
Implementation.  Malheur  National 
Forest,  Prairie  City  Ranger  District. 
Grant  County,  OR,  Comment  Period 
Ends:  December  8.  2003,  Contact: 
Brooks  Smith  (541)  820-3800. 
This  document  is  available  on  the 

Internet  at:  http://www.fs.fed.us/R6/ 

maiheur. 

EIS  No.  030481,  Final  Supplemental. 
AFS,  CA,  WA,  OR.  Northern  Spotted 
Owl  Management  Plan  in  the  National 
Forests.  Implementation.  CA,  OR  and 
WA.  Wait  Period  Ends:  November  24. 
2003,  Contact:  Joyce  Casey  (503)  326- 
2430. 

The  U.S.  Department  of  Agriculture's 
Forest  Service  and  U.S.  Department  of 
the  Interiors  Bureau  of  Land 
Management  are  Joint  Lead  Agencies  for 
the  above  project. 


EIS  No.  030482.  Draft  EIS.  AFS.  MT. 
Basin  Creek  and  Blacktail  Hazardous 
Watershed  Fuels  Reduction  Project, 
Implementation.  Highland  Mountains. 
Butte  Ranger  District,  Beaverhead- 
Deerlodge  National  Forest,  Butte- 
Silver  Bow  County,  MT.  Comment 
Period  Ends:  December  8,  2003. 
Contact:  Amv  Waring  (406)  683-3948, 

EIS  No.  030483.  Fmal  EIS.  FT  A.  CO. 
West  Corridor  Project.  Transportation 
Improvements  in  the  Cities  of  Denver, 
Lakewood  and  Golden.  Light  Rail 
Transit  (LRT).  Jefferson  County,  CO, 
Wait  Period  Ends:  November  24, 
2003.  Contact:  David  Hollis  (303) 
638-9000. 

EIS  No.  030484.  Draft  EIS.  NOA.  WA, 
CA.  OR,  2004  Pacific  Coast 
Groundfish  Fishery  Management 
Fisher\\  Proposed  Acceptable 
Biological  Catch  and  Optimum  Yield 
Specifications  and  Management 
Measures.  Magnuson-Stevens  Act. 
Exclusive  Economic  Zone.  WA.  OR 
and  CA,  Comment  Period  Ends: 
December  8.  2003.  Contact:  D,  Robert 
Lohn  (206) 526-6150. 

Amended  Notices 

EIS  No.  030407,  Draft  EIS.  EPA,  CT.  NY, 
Central  and  Western  Long  Island 
Sound  Dredged  Material  Disposal 
Sites,  Designation.  CT  and  NY, 
Comment  Period  Ends:  November  17, 
2003.  Contact:  Ann  Rodnev  (617) 
918-1538, 

Revision  of  FR  Notice  Published  on  9/ 
12/03:  CEQ  Comment  Period  Ending  10/ 
27/2003  has  been  extended  to  11/27/ 
2003. 

EIS  No.  030446.  Draft  Supplemental, 
FTA,  OR,  WA,  OR.  South  Corridor 
Downtown  Amendment  Project. 
Evaluation  of  Downtown  Portland 
Mall  Light  Rail  Transit  (LRT) 
Alignment  to  the  1-205  Light  Rail 
Transit  Alternative.  Funding. 
Clackamas  and  Multnomah  Counties. 
OR.  Comment  Period  Ends:  November 
17,  2003,  Contact:  Sharon  Kelly  (503) 
797-1756. 

Revision  of  FR  Notice  Published  on 
10/3/2003:  Correction  to  the  STATE 
from  NC  lo  OR. 

EIS  No.  030453.  Draft  EIS.  BLM.  CA, 
Desert  Southwest  Transmission  Line 
Project,  New  Substation/Switching 
Station,  Construction.  Operation  and 
Maintenance,  Right-of-Way  Grant  and 
US  Army  COE  Section  10  and  404 
Permits  Issuance.  North  Palm  Springs 
and  Blythe,  CA,  Comment  Period 
Ends:  November  24,  2003.  Contact: 
John  Kalish  (760)  251-4849 
Revision  of  FR  Notice  Published  on 

10/10/2003:  Correction  to  the  Internet 
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Address  should  be:  http:// 
www.ca.blnn  gov/'palmsprings. 

Dated:  October  21.  2003. 
Ken  Mittelholtz. 

Fnvininmrnlal  Protection  Specialist,  Office 

of  Federal  Activities. 

(FR  Dor.  t):!-2F.93:!  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0338;  FRL-7332-1] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmtmtdl  Protection 
Agency  (EPAJ. 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungic:ide, 
and  Rodenticide  Act  Scientific  Advisory 
Panel  (FIFRA  SAP)  to  consider  and 
review  the  proposed  OPPTS  science 
policy  on  evaluating  PPAR-alpha 
agonist  induced  rodent  liver  tumors. 
DATES:  The  meeting  will  be  held  from 
December  9-10.  2003,  from  8:.30  a.m.  to 
approximately  5  p.m. 

Comments:  Deadlines  for  submission 
of  requests  to  present  oral  comments 
and  the  submission  of  written 
comments,  see  Unit  I.E.  of  the 
SUPPLEMENTARY  INFORMATION. 

i\'(>mi nations:  Nominations  of 
scientific  experts  to  serve  as  ad  hoc 
members  of  the  FIFR.^  SAP  for  this 
meeting  should  be  provided  on  or  before 
November  3.  2003 

Special  seating:  Requests  for  special 
seating  arrangements  should  be  made  at 
least  5  business  days  prior  to  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  National  Airport.  2650 
lefferson  Davis  Highway,  Arlington,  VA 
telephone  number  is:  (703)  684-7200. 

Comments:  Written  comments  mav  be 
submitted  electronicallv  (preferred),  by 
mail,  or  through  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
provided  in  Unit  1  of  the 
SUPPLEMENTARY  INFORMATION. 

Nominations,  requests  to  present  oral 
comments,  and  special  seating:  To 
submit  nominations  to  serve  as  an  ad 
hoc  member  of  the  FIFRA  SAP  for  this 
meeting,  or  requests  for  special  seating 
arrangements,  or  requests  to  present  oral 
comments,  notify  the  Designated 
Federal  Official  (DFO)  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  To 
ensure  proper  receipt  by  EPA,  your 
request  must  identify  docket 
identification  (ID)  number  OPP-2003- 


0338  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Knott,  DFO,  Office  of  Science 
Coordination  and  Policy  7201 M, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001 ;  telephone  number: 
(202)  564-84.S0;  fax  number:  (202)  564- 
8382;  e-mail  address: 
knott.steven@epa.gov. 

SUPPLEMEffTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA,  and  the  Food  Quality  Protection 
Act  (FQPA)  of  1996.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  J  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0338.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  .305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  tip  ://www.epa  .gov/fedrgstr/. 

EPA's  position  paper,  charge/ 
questions  to  FIFRA  SAP,  FIFRA  SAP 
composition  (i.e.,  members  and 
consultants  for  this  meeting)  and  the 
meeting  agenda  will  be  available  as  soon 


as  possible,  but  no  later  than  late 
November  2003.  In  addition,  the  Agency 
may  provide  additional  background 
documents  as  the  materials  become 
available.  You  may  obtain  electronic 
copies  of  these  documents,  and  certain 
other  related  documents  that  might  be 
available  electronicallv.  from  the  FIFRA 
SAP  Internet  Home  Page  at  http:// 
vwv'iv.  epa.gov/scipoly/sap. 

An  electronic  version  of  the  public  . 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wv\,-v,'.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket,  that  are  available  electronicallv. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  pulic  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identifv'  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

Public  commenters  should  note  that 
EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public  ' 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
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copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  delivered  to  the 
docket  will  be  transferred  to  EPA's 
electronic  public  docket.  Public 
comments  in  hard  copy  that  are 
delivered  to  the  docket  will  be  scanned 
and  placed  in  EPA's  electronic  public 
docket.  Where  practical,  phvsical 
objects  will  be  photographed  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  Hoiv  and  to  Wham  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  or  through  hand  deliverv/ 
courier.  To  ensure  proper  receipt  bv 
EPA.  identify-  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  'late.  " 
EPA  is  not  required  to  consider  these 
late  comments.  Do  not  use  EP.A  Dockets 
or  e-mail  to  submit  CBl  or  iniormation 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  vou  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  anv 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  httpj/wwxv.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 


docket  ID  number  OPP-2003-0338.  The 
system  is  an  "anonymous  access  " 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention;  Docket  ID  Number  OPP- 
2003-0338.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  deliver  as  described  in  Unit  I.C.2. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIBI, 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2003-0338. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

3.  By  mail.  Due  to  potential  delays  in 
EPA's  receipt  and  processing  of  mail, 
respondents  are  strongly  encouraged  to 
submit  comments  either  electronically 
or  by  hand  deliver},'  or  courier.  We 
cannot  guarantee  that  comments  sent 
via  mail  will  be  received  prior  to  the 
close  of  the  comment  period.  If  mailed, 
please  send  your  comments  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB)  (7502C),  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0338.  For  questions 
about  delivery  options,  please  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  exaniples  to 
illustrate  your  concerns. 

5.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

6.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

E.  How  May  I  Participate  in  this 
Meeting? 

You  may  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  To  ensure  proper  receipt  by  EPA. 
it  is  imperative  that  you  identify-  docket 
ID  number  OPP-2003-0338  in  the 
subject  line  on  the  first  page  of  your 
request. 

1.  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  comments.  Each  individual  or 
group  wishing  to  make  brief  oral 
comments  to  FIFRA  SAP  is  strongly 
advised  to  submit  their  rei^uest  to  the 
DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than 
noon,  eastern  time.  December  1.  2003, 
in  order  to  be  included  on  the  meeting 
agenda.  The  request  should  identif\'  the 
name  of  the  individual  making  the 
presentation,  the  organization  (if  anv) 
the  individual  will  represent,  and  any 
requirements  for  audiovisual  equipment 
(e.g..  overhead  projector,  35  mm 
projector,  chalkboard).  Oral  comments 
before  the  FIFRA  SAP  are  limited  to 
approximately  5  minutes  unless  prior 
arrangements  have  been  made.  To  the 
extent  that  time  permits,  interested 
persons  may  be  permitted  by  the  Chair 
of  FIFRA  SAP  to  present  oral  comments 
at  the  meeting.  In  addition,  each  speaker 
should  bring  30  copies  of  his  or  her 
comments  and  presentation  slides  for 
distribution  to  FIFRA  SAP  at  the 
meeting. 

2.  Written  comments.  Although 
submission  of  written  comments  are 
accepted  until  the  date  of  the  meeting 
(unless  otherwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted,  using  the  instructions  in 
Unit  I.,  no  later  than  noon,  eastern  time, 
November  24,  2003,  to  provide  the 
FIFRA  SAP  the  time  necessary  to 
consider  and  review  the  written 
comments.  There  is  no  limit  on  the 
extent  of  written  comments  for 
consideration  by  FIFRA  SAP.  Persons 
wishing  to  submit  written  comments  at 
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the  meeting  should  contact  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  30  copies. 

3.  Seating  at  the  meeting.  Seating  at 
the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  DFO  at  least  5  business  days 
prior  to  the  meeting  using  the 
information  under  FOR  FURTHER 
INFORMATKDN  CONTACT  so  that 
appropriate  arrangements  can  be  made. 

4.  Request  for  nominations  to  serve  as 
ad  hoc  members  of  the  FIFRA  SAP  for 
this  meeting.  The  FIFRA  SAP  staff 
routinely  solicit  the  stakeholder 
community  for  nominations  to  serve  as 
ad  hoc  members  of  the  FIFIL^  SAP  for 
each  meeting.  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  to  serve  on  the  FIFRA  SAP 
for  a  specific  meeting.  No  interested 
person  shall  be  ineligible  to  serve  by 
reason  of  their  membership  on  any  other 
advisory  committee  to  a  Federal 
department  or  agency  or  their 
emplovment  bv  a  Federal  department  or 
agencv  (except  EPA).  Individuals 
nominated  should  have  expertise  in  one 
or  more  of  the  following  areas: 
Toxicologv.  especially  the  data/criteria 
necessary  to  establish  the  PPAR-alpha 
agonist  mode  of  action;  the  human 
relevance  of  the  PPAR-alpha  agonist 
mode  of  action:  and  interpretation  of  the 
PPAR-alpha  agonist  mode  of  action  with 
respect  to  the  sensitivity  of  the  young. 
Nominees  should  be  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
on  the  issues  for  this  meeting.  Nominees 
should  be  identified  by  name, 
occupation,  position,  address,  and 
telephone  number.  Nominations  should 
be  provided  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  on  or 
before  November  3.  2003. 

The  criteria  for  selecting  scientists  to 
serve  on  the  FIFRA  SAP  are  that  these 
persons  be  recognized  scientists — 
experts  in  their  fields;  that  they  be  as 
impartial  and  objective  as  possible;  that 
they  represent  an  array  of  backgrounds 
and  perspectives  (within  their 
disciplines);  have  no  financial  conflict 
of  interest;  have  not  previously  been 
involved  with  the  scientific  peer  review 
of  the  issue(s)  presented;  and  that  they 
be  available  to  participate  hilly  in  the 
review,  which  will  be  conducted  over  a 
relatively  short-time  frame.  Nominees 
will  be  asked  to  attend  the  public 
meetings  and  to  participate  in  the 
discussion  of  key  issues  and 
assumptions  at  these  meetings.  Finally, 
they  will  be  asked  to  review  and  to  help 
finalize  the  meeting  minutes. 


If  a  FIFRA  SAP  nominee  is  considered 
to  assist  in  a  review  by  the  FIFRA  SAP 
for  a  particular  session,  the  nominee  is 
subject  to  the  provisions  of  5  CFR  part 
2634,  Executive  Branch  Financial 
Disclosure,  as  supplemented  by  the  EPA 
in  5  CFR  part  6401.  As  such,  the  FIFRA 
SAP  nominee  is  required  to  submit  a 
Confidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory 
Committees  at  EPA  (EPA  Form  3110-48 
[5-02])  which  shall  fully  disclose, 
among  other  financial  interests,  the 
nominee's  employment,  stocks,  and 
bonds,  and  where  applicable,  sources  of 
research  support.  EPA  will  evaluate  the 
nominee's  financial  disclosure  form  to 
assess  that  there  are  no  formal  conflicts 
of  interest  before  the  nominee  is 
considered  to  serve  on  the  FIFRA  SAP, 
Selected  FIFRA  SAP  members  will  be 
hired  as  a  Special  Government 
Employee.  The  Agency  will  review  all 
nominations.  FIFRA  SAP  members 
participating  at  this  meeting  will  be 
po.sted  on  the  FIFRA  SAP  web  site  or 
may  be  obtained  by  contacting  the  PIRIB 
at  the  address  or  telephone  number 
listed  in  Unit  I. 

II.  Background 

A  Purpose  of  the  FIFRA  SAP 

Amendments  to  FIFRA  enacted 
November  28.  1975  (7  U.S.C.  136w(d)), 
include  a  requirement  under  section 
25(d)  that  notices  of  intent  to  cancel  or 
reclassify  pesticide  regulations  pursuant 
to  section  6(b)(2)  of  FIFRA,  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a)  of  FIFRA,  be 
submitted  to  a  SAP  prior  to  being  made 
public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d)  of  FIFRA, 
the  FIFRA  SAP  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  FIFRA  SAP  also  shall  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regulatory'  actions  under  sections  6(b) 
and  25(a)"  of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  serve  on  the  FIFRA  SAP 
for  staggered  terms  of  4  years,  based  on 
recommendations  from  the  National 
Institutes  of  Health  and  the  National 
Science  Foundation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 


Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 

B.  Public  Meeting 

The  FIFRA  SAP  will  meet  to  consider 
and  review  the  proposed  OPPTS  science 
policy  on  evaluating  PPAR-alpha 
agonist  induced  rodent  liver  tumors. 
Recent  developments  in  the  area  of 
research  on  peroxisome  proliferating 
chemicals  have  led  to  a  reevaluation  of 
the  state  of  the  science  to  characterize 
the  mode(s)  of  action  (i.e.,  PPAR-alpha- 
agonism)  and  human  relevance  of 
rodent  tumors  induced  by  peroxisome 
proliferating  agents.  To  that  end,  ILSI 
Risk  Science  Institute  (ILSI  RSI) 
convened  a  workgroup  in  2001  (ILSI 
document,  in  press)  to  evaluate  new 
information  on  the  association  between 
PPAR-alpha  agonism  and  the  induction 
of  tumors  by  peroxisome  proliferating 
chemicals.  The  ILSI  report  provides  a 
detailed  and  comprehensive  analysis  of 
the  relationship  between  peroxisome 
proliferators  and  liver  tumorigenesis. 
data  on  PPAR-alpha-nuU  mice,  data  on 
the  human  PPAR-alpha,  and 
epidemiological  studies  evaluating  the 
impact  of  prolonged  exposure  to  known 
PPAR-alpha  agonists  on  human  liver 
tumorigenesis.  The  ILSI  report  also 
provides  an  evaluation  of  the  potential 
role  of  PPAR  alpha  agonism  in  the 
development  of  pancreatic  and  Leydig 
cell  tumors.  This  report  provided 
background  information  which  was 
used  by  OPPTS  to  develop  a  proposed 
science  policy  regarding  the  data 
necessary  to  establish  PPAR-alpha 
induction  as  the  MOA  for  PPAR  agonist- 
induced  rodent  liver  tumors  and  the 
relevance  of  this  MOA  in  humans 
including  children.  The  Agency  will 
request  guidance  from  the  panel  on  the 
scientific  soundness  of  the  proposed 
OPPTS  science  policy. 

C.  FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
recommendations  to  the  Agency  in 
approximately  60  days  after  the 
meeting.  The  meeting  minutes  will  be 
posted  on  the  FIFRA  SAP  web  site  or 
may  be  obtained  by  contacting  the  PIRIB 
at  the  address  or  telephone  number 
listed  in  Unit  I. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 
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Dated:  October  16.  2003. 
Joseph  ].  Merenda, 

Director.  Office  of  Science  Coordination  and 

Policy. 

|FR  Dor  03-28758  Filed  10-2.3-03:  8:45  am] 

BILLING  CODE  6550-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL— 7578-4] 

Meeting  of  the  Mobile  Sources 
Technical  Review  Subcommittee 

AGENCY:  En\  ininmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Foderal 
Advisory  C.ommittee  Act.  Public  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  Mobile  Sources  Technical 
Review  Subcommittee  (MSTRS)  will 
meet  in  December  2003.  This  is  an  open 
meeting.  The  meeting  will  focus  on 
diesel  and  school  bus  retrofits  and  will 
include  presentations  from  industry, 
states,  and  EPA  representatives.  The 
preliminary  agenda  for  this  meeting  will 
be  available  on  the  Subcommittee's  Web 
site.  Draft  minutes  from  the  previous 
meetings  are  available  on  the 
Subcommittee's  Web  site  now  at:  http:' 
/mtiv.  epo  .gov/air/caaac/ 
mobile  sourcps.html.  MSTRS  listserver 
subscribers  will  receive  notification 
when  the  agenda  is  available  on  the 
Subcommittee  Web  site.  To  subscribe  to 
the  MSTRS  listserver,  go  to  https:// 
lists.epa.gov/cgi-bin/ 
l\Tis.pl^enter=mstrs.  The  site  contains 
instructions  and  prompts  for 
subscribing  to  the  listserver  service. 
DATES:  Wednesday.  December  3.  200.3 
from  9  am.  to  4  pm.  Registration  begins 
at  8:30  am 

ADDRESSES:  The  meeting  will  be  held  at 
Westin  Detroit  Metropolitan  Airport, 
2501  WorldGatewav  Place.  Detroit. 
Michigan  48242: (734)  942-6500.  (The 
airport  is  located  at  the  Detroit  Metro 
Airport.)  Cut-off  date  to  mak^^ 
reservations  for  discounted  rooms 
associated  with  this  meeting  is 
November  10.  2003 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Barry 
Garelick.  Technical  Staff  Contact, 
Transportation  and  Regional  Programs 
Division.  MC:  6406),  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460:.  Ph:  (202)  564-9028:  FAX: 
(202)  565-2085.  e-mail; 
garelick. barry&epa. gov. 

For  logistical  and  administrative 
information:  Ms  .Kim  Derksen.  F.'\C.-\ 
Management  Officer,  U.S.  EPA,  2000 


Traverwood  Drive,  Ann  Arbor, 
Michigan.  Ph:  734-214-4272;  FAX  734- 
214-4906.  e-mail: 
derksen .  kim  berl\'@epa  .gov. 

Background  on  the  work  of  the 
Subcommittee  is  available  at:  http:// 
transaq.ce.gatecb  edu/epatac. 

For  more  current  information:  http:// 
epa.gov/air/caaac/mobile  sources.html. 

Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subcommittee  should  submit  them  to 
Mr.  Garelick  at  the  address  above  bv 
November  15,  2003.  The  Mobile  Sources 
Technical  Review  Subcommittee 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Subcommittee  mav 
also  hear  progress  reports  from  some  of 
its  workgroups  as  well  as  updates  and 
announcements  on  activities  of  general 
interest  to  attendees. 

Dated:  October  17,  2003. 

Margo  Tsirigotis  Oge, 

Director.  Office  of  Transportation  and  Air 
Quality. 

[FR  Doc.  03-26925  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0330:  FRL-7330-6] 

N-Propyl-S-Lactate:  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 

A-.'ncy  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0330,  must  be  received  on  or  before 
November  24.  2003. 

ADDRESSES:  Comments  may  be 
.submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Princess  Campbell,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460-0001;  telephone 
number:  (703)  308-8033;  e-mail  address: 

Campbell  princes'^Sfpn  oo\- 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiiral 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  1  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0330.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crvstal'Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  '  listings  at 
http  ://v\-w\v. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
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system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  Oirough  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBl  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 


public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff,  I 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  'late.  "  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://w.'TA-w.epa.go\'/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0330.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 


ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0330.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  pajt  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0330. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0330. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.i. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
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not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name.  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2'); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EP.A  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  October  10,  2003. 

Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioners  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  b\  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  summary  may  have  been  edited  bv 
EPA  if  the  terminologv  used  was 
unclear,  the  summary  contained 
extraneous  material,  or  the  summarj' 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  p(jsitinn  and  not  the  position  of 
the  petitioner.  The  petition  summary' 
announces  the  availabilitv  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

PIJRAC  America.  Inc. 

PPOF6180 

EPA  has  received  a  pesticide  petition 
(OF6180)  from  PURAC  America.  Inc., 
Ill  Barclay  Blvd..  Lincolnshire 
Corporate  Center.  Lincolnshire.  IL 
60069  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  exemption  for 
n-propyl-S-lactate,  also  known  as  n- 
propyl-L-lactate.  under  40  CFR  180.950. 
when  used  in  accordance  with  good 
agricultural  or  manufacturing  practice. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA:  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  mav  be  needed 
before  EPA  rules  on  the  petition. 

A.  Toxicological  Profile 

1.  Acute  toxicity.  No  mortality,  in 
either  male  or  female  rats  occurred 
during  the  14— day  obserxation  period, 
setting  the  oral  lethal  dose  (LD)s(i  greater 
than  2.000  milligrams/kilogram  (mg/kg) 
for  n-propyl  lactate.  In  the  acute  oral 
study,  five  rats  per  sex  per  group  were 
used.  The  test  substance  was  undiluted 
and  given  by  gastric  lavage  at  a  dose  of 
2  milliliter/kilogram  (mL/kg)  body 
weight  (bwt).  Clinical  observations, 
mortality,  body  weights,  and  gross 
pathological  changes  were  recorded 
during  a  14-day  observation  period.  All 
animals  gained  weight.  There  were  no 


gross  pathologiccd  changes  at  the  end  of 
the  study. 

Lactate  esters  generally  have  an 
inhalation  lethal  concentration  (LClso 
above  5,000  milligrams/meters^  (mg/ 
in3). 

2.  Genotoxicity.  Ames  testing  of  a 
similar  lactate,  ethyl-L-lactate  did  not 
show  any  activity. 

3.  Reproductive  and  developmental 
toxicity.  No  evidence  of  teratog'iiicity  or 
maternal  toxicity  was  observed  in  an 
inhalation  study  of  a  related  lactate.  2- 
ethylhexyl-L-lactate  or  in  a  dermal  study 
of  ethyl-L-lactate. 

4.  Subchronic  toxicity.  Subacute 
inhalation  studies  have  been  conducted 
at  concentrations  up  to  600  mg/m'  or 
higher  on  four  lactate  esters  (ethyl,  n- 
butyl.  isobutyl.  and  2-ethylhexyi-L- 
lactate).  Degenerative  and  regenerative 
changes  in  the  nasal  cavity  were  noted 
in  all  studies.  The  no  observed  adverse 
effect  level  (NOAEL)  in  ethyl,  n-butyl, 
and  isobutyl-L-lactate  vapor  studies  was 
200  mg/m '.  Lactates  do  not  appear  to 
cause  systemic  toxicity,  except  at  very 
high  concentration  (1.800  mg/m-^  or 
higher).  These  systemic  effects  may  be 
secondar\  to  severe  irritation  seen  at 
high  doses. 

5.  Animal  metabolism.  The  m  vitro 
hydrolysir  of  lactate  esters  (methyl, 
ethyl,  butyl,  pentyl,  isoamyl.  isopropyl, 
isobutyl.  2-ethylhexyl)  in  rat  olfactory 
epithelium  homogenate  has  been 
evaluated.  In  general,  of  the  eight 
lactates  evaluated,  the  rat  nasal 
epithelium  showed  increased  capacity 
to  hydrolyze  the  lactates  and  increased 
affinity  with  increasing  molecular 
weight  (increase  in  alcohol  chain 
length)  Based  on  the  similarity  of 
effects  and  kinetic  parameters,  it 
appears  that  lactic  acid  is  most  likely 
the  cause  of  the  lactate  toxicity 

6.  Metabolite  toxicolog}'.  n-Propvl-L- 
lactate  is  rapidly  hydrolyzed  in  the  bodv 
and  environment  to  lactic  acid  and  n- 
propanol  (both  are  listed  as  exempt  from 
requirements  for  a  tolerance  under  40 
CFR  180.1001).  Lactic  acid  is  a 
metabolic  break  down  product  of  all 
lactates.  It  is  a  normal  metabolite  in 
humans  and  is  found  in  or  added  to 
foods  (21  CFR  172.515).  Endogenous 
production  of  L(+)  lactate  in  a  resting 
human  is  100-124  grams  per  day.  Lactic 
acid  oral  LDs,,  in  rats  is  3,730  mg/kg.  It 
is  not  active  in  mutagenic  tests.  It  will 
produce  skin  and  eye  irritation  at  high 
concentrations.  The  n-propanol  has  an 
exemption  from  the  requirement  of  a 
tolerance  under  40  CFR  180  1001  with 
no  limit  on  use  as  a  solvent  for  all 
pesticides  applied  to  growing  crops  or 
to  raw  agricultural  commodities  after 
har\'est. 
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B.  Aggregate  Exposure 

Non-dietarv  exposure.  n-Propyl-^- 
lactate  will  be  used  at  an  application 
rate  of  between  0.4  and  1.7  lb/acre  as 
pari  of  the  emulsion  concentrate  or  as  a 
solvent  for  herbicides,  fungicides, 
insecticides,  and  other  pesticide 
formulations.  The  low  vapor  pressure 
would  tend  to  keep  airborne  exposure 
low. 
|FR  Do(    o:!-2r.7.sr4  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7578-2] 

Agreement  for  Recovery  of  Past 
Response  Costs  and  Covenant  Not  To 
Sue  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
Regarding  the  Universal  Oil  Products 
Superfund  Site,  East  Rutherford,  NJ 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  comment. 

SUMMARY:  In  accordance  with  Section 

122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9601  et  seq..  the  U.S. 
Environmental  Protection  Agency 
("EPA")  announces  a  proposed 
administrativ..'  settlement  to  resolve 
claims  under  CERC:LA,  This  settlement 
is  intend'.'d  to  resolve  the  liability  of 
responsible  parties  for  c;ertain  past 
response  costs  incurred  by  EPA  at  the 
Universal  Oil  Products  (Chemical 
Di\isif)n)  Superfund  Site.  East 
Rutherford.  New  [ersey  ("Site").  The 
proposed  administrative  settlement  is 
,  contained  in  an  Agreement  for  Recovery 
of  Past  Respimse  Costs  ("Agreement") 
between  Honeywell  International  Inc., 
Honeywell  Specialty  Materials,  LLC 
("the  Settling  Parties")  and  EPA.  By  this 
Notice.  EPA  is  informing  the  public  of 
the  proposed  settlement  and  of  the 
opportunity  to  comment. 

The  soil  and  groundwater  at  the 
appro.ximately  75-acre  Site  became 
contaminated  with  hazardous 
substances  from  the  operations  of  a 
former  chemical  manufacturing  facility. 
The  New  jersey  Department  of 
Environmental  Protection  (N[DEP)  is  the 
lead  agencv  responsible  for  cleanup  of 
the  Site,  and  EPA  serves  as  the  support 
agency.  With  EPA's  concurrence,  NJDEP 
issued  a  Record  of  Decision  selecting 


interim  soil  and  groundwater  remedies 
for  the  Site  The  interim  soil  and 
groundwater  remedies  were  completed 
in  2001.  Further  studies  will  be  required 
to  select  a  final  remedy  for  the  Site. 

Section  122(h)  of  CERCLA  authorizes 
EPA  to  consider,  compromise  and  settle 
certain  claims  incurred  by  the  United 
States.  Llnder  the  terms  of  the 
Agreement,  the  Settling  Parties  will  pay 
a  total  of  5219,491.64  to  reimburse  EPA 
for  certain  response  costs  incurred  at  the 
Site.  In  exchange.  EPA  will  grant  a 
covenant  not  to  sue  or  take 
administrative  action  against  the 
Settling  for  reimbursement  of  past-     " 
response  costs  pursuant  to  Section 
107(a)  of  CERCLA. 

EPA  will  consider  any  comments 
received  during  the  comment  period 
and  may  withdraw  or  withhold  consent 
to  the  proposed  settlement  if  comments 
disclose  facts  or  considerations  that 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York.  New  York  10007-1866. 
Telephone:  (212)  637-3111. 

DATES:  Comments  must  be  provided  by 
November  24.  2003. 

ADDRESSES:  Comments  should  be  sent  to 
the  U.S.  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  290 
Broadwav^l7th  Floor.  New  York,  NY 
10007-1866  and  should  refer  to; 
Universal  Oil  Products  (Chemical 
Division)  Superfund  Site,  U.S.  EPA 
Index  No.  CERCLA-02-200.3-2019. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York.  New 
York  10007-1866.  Telephone;  (212) 
637-3111. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposed  administrative  settlement 
may  be  obtained  in  person  or  by  mail 
from  John  Prince,  U.S.  Environmental 
Protection  Agency.  290  Broadway — 19th 
Floor,  New  York.NY  10007-1866. 
Telephone:  (212)  637-4380. 

Dated:  October  2,  2003. 
George  Pavlou, 

Director.  Emergency  and  Remedial  Response 

Division.  R^ion  2. 

(PR  Doc.  03-26924  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  656&-5(M» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  8.  2003, 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  23, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street,  SVV.,  Washington.  DC  20554;  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s).  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  Number:  3060-0968. 

Title:  Slamming  Complaint  Form. 

Form  Number:  FCC  501 . 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 
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Respondents:  Individuals  or 
households:  Business  or  other  for-profit 
entites;  and  Not-for-profit  institutions 

Number  of  Respondents:  3.600. 

Estimated  Time  Per  Response:  15 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Rurden:  900  hours. 

Total  Annual  Cost:  None. 

Needs  and  Use:  FCC  Form  501. 
Slamming  Complaint  Form,  is  designed 
to  assist  consumers  in  filing  slammmg 
complaints  with  the  Commission.  The 
form  is  devised  to  ensure  complete  and 
efficient  submission  of  necessary 
information  to  process  slamming 
complaints.  The  form  remains  available 
to  consumers  electronically  and  in  hard 
copy.  The  Commission  will  use  this 
information  to  provide  redress  to 
consumers  and  to  act  against  companies 
engaged  in  this  illegal  practice  as  soon 
as  possible. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary . 

[FR  Doc.  03-26843  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

0<  tober  8,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.^)  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology 

DATES:  Written  Paperwork  Reduction 
Act  (PR.'V)  comments  should  be 
submitted  on  or  before  December  23. 
2003   If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PR.A.I  comments  to  Les 
.Smith.  Federal  Communications 
Commission.  445  12th  Street.  SW., 
Room  1-A804.  Washington,  DC  20554 
or  via  the  Internet  to 
Leslie. Smith<mfcc. sow 

FOR  FURTHER  INFORMATION  CONTACT:  For 

ddditional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 

Internet  at  lj'->he  Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMR  Control  Number:  3060-0551. 

r/^yp,- Sections  76.1002  and  76. 1004, 
Specific  Unfair  Practices  Prohibited. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit  entities. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1-25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  260  hours. 

Total  Annual  Cost:  550,000. 

Needs  and  Uses:  The  Commission 
staff  will  use  this  information  to 
determine  on  a  case-by-case  basis 
whether  particular  exclusive  contracts 
for  cable  television  programming 
comply  with  the  statutory  public 
interest  standard  of  section  19  of  the 
1992  Cable  Television  Consumer 
Protection  and  Competition  Act  and 
section  628  of  the  Communications  Act 
of  1934.  as  amended.  Section  301{j)  of 
the  1996  Telecommunications  Act 
amends  the  restrictions  of  section  628  to 
inc:lude  common  carriers  and  their 
affiliates  that  provide  video 
programming. 

OMB  Control  Number:  3060-0607. 

Title:  Section  76.922,  Rates  for  Basic 
Service  Tiers. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  and  State,  local  ur  tribal 
govemmenc 

Number  of  Respondents:  25. 


Estimated  Time  Per  Response:  12 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  300  hours. 

Total  Annual  Cost:  None. 

Needs  and  Use:  The  Commission  uses 
the  information  in  this  collection  to 
ensure  that  qualified  small  systems  have 
additional  incentives  to  add  channels 
and  that  small  systems  are  able  to 
recover  costs  for  headend  upgrades 
when  doing  so. 

OMB  Control  Number:  3060-0414. 

Title:  Terrain  Shielding  Policy. 

Form  Number:  N/A. 

Type  of  Re\iew:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Not-for-profit 
institutions:  and  State,  local  or  tribal 
government. 

Number  of  Respondents:  750. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  750  hours. 

Total  Annual  Costs:  $1,012,500. 

Needs  and  Uses:  The  ten  din  shielding 
policy  requires  respondents  to  submit 
either  a  detailed  terrain  study,  or  to 
submit  letters  of  assent  from  all 
potentially  affected  parties  and  graphic 
depiction  of  the  terrain  when 
intervening  terrain  prevents  a  low 
power  television  applicant  from 
interfering  with  other  low  power 
television  or  full-power  television 
stations.  FCC  staff  use  the  data  to 
determine  if  terrain  shielding  can 
provide  adequate  interference 
protection  and  if  a  waiver  of  47  CFR 
74.705  and  74.707  of  the  rules  is 
warranted. 

OMB  Control  Number:  3060-0565. 

Title:  Commission  Review  of 
Franchising  Authority  Decisions  on 
Rates  for  the  Basic  Service  Tier  and 
Associated  Equipment,  Section  76.944. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entity;  and  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  32. 

Estimated  Time  per  Response:  20-30 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  546  hours. 

Total  Annual  Costs:  $72,000 

Needs  and  Uses:  The  information 
collected  is  reviewed  by  the  FCC  to 
ensm-e  that  franchising  authority 
decisions  regarding  cable  rates  are 
consistent  with  the  provisions  of  the 
Cable  Television  Consumer  Protection 
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and  Competition  Act  of  1992  and  the 
Commission's  rules  regarding  cable  rate 
regulation.  Commission  review  of 
appeals  is  necessar\'  to  ensure 
uniformity  of  interpretation  of  Federal 
guidelines. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Sfcri'tary. 

|FR  Doc.  03-26844  Filed  10-23-03;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

()(  lober  7,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
Invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-1.3.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  {PFL\)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (aj 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utilitv: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  24. 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 


DC  20554:  or  via  the  Internet  to  Judith- 

B.Hermon®fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202^18-0214  or  via  the 
Internet  at  Judith-B.Hnrman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0719. 

Title:  Quarterly  Report  of  IntraLATA 
Carriers  Listing  Payphone  Automatic 
Number  Identifications  (ANIs). 

Form  No.:  N/ A. 

T}rpe  of  Review:  Extension  of  a 
currently  apprdved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  400 
respondents;  1,600  responses. 

Estimated  Time  Per  Response:  3.5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 
disclosure  requirements,  and  quarterly 
reporting  requirements. 

Total  Annual  Burden:  5,600  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  IntraLATA  carriers 
must  submit  a  quarterly  list  of  payphone 
ANIs  to  the  interexchange  carriers.  This 
will  facilitate  resolution  of  disputed 
ANIs  in  the  par-call  compensation 
context.  The  report  allows  IXCs  to 
determine  which  dial-around  calls  are 
made  from  payphones.  The  data  which 
must  be  maintained  for  at  least  18 
months  after  the  close  of  a 
compen.sation  period  will  facilitate 
verification  of  disputed  ANIs. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Sccretar}'. 

|FR  Doc.  0.3-2684.5  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  14.  200:i. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Pub.  L.  No.  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 


any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  he 
submitted  on  or  before  December  2 J. 
2003.  If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street.  SW..  Washington.  DC  20554  or 
via  the  Internet  to  Leslip.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0953. 

Title:  Wireless  Medical  Telemetry 
Service.  ET  Docket  No.  99-255. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  1 . 

Estimated  Time  per  Response:  1  to  4 
hours;  2,500  responses/annum. 

Ftequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement;  and  Third  party  disclosure 
requirement. 

Total  Annual  Burden:  10,000  hours. 

Total  /\nnual  Cost:  N/A. 

Needs  and  Uses:  Tht  Commission 
allocated  spectrum  and  established 
rules  for  a  "Wireless  Medical  Telemetry 
Service"  that  allows  potentially  life 
critical  equipment  to  operate  in  an 
interference-protected  basis.  Medical 
telemetry  equipment  is  used  in 
hospitals  and  health  care  facilities  to 
transmit  patient  measurement  data  such 
as  pulse  and  respiration  rate  to  a  nearby 
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receiver,  permitting  greater  patient 
mobility  and  increase  comfort. 

UMB  Control  .Xumber:  3060-0771. 

Title:  Procedure  for  Obtaining  a 
Special  Temporary'  Authorization  in  the 
Experimental  Radio  Service,  Section 
5.61. 

Form  Mum  her:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  500. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response: 
Recordkeeping:  On  occasion  reporting 
requirement. 

Total  Annual  Burden:  500  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  I 'ses-  The  FCC  mav  issue 
a  special  temporarv  authoritv  (STA) 
under  Part  5  of  the  Commission's  rules 
in  cases  where  a  need  is  shown  for 
operation  of  an  authorized  station  for  a 
limited  time  only,  in  a  manner  other 
than  that  specified  in  the  existing 
authorization,  but  does  not  conflict  with 
FCC  rules.  A  request  for  STA  may  be 
filed  as  an  informal  application. 

Federal  C^ommunications  Commission. 

Marlene  H.  Dortch, 

Secretarw 

|FR  Doc.  03-26846  Filed  10-23-03;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

OitobiT  14,  2003 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  pubhc 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  Xo  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Laurenzano,  Federal  (Communications 
Commission.  445  12th  Street,  SVV., 
Washington  DC.  20554.  (202)  418-1359 
or  via  the  Internet  at  plaurenz@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

UMB  Control  .Vo    3060-0410. 

OMB  Approval  Date:  08/25/2003. 

Expiration  Date:  08/31/2006. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report, 


Form  No.:  FCC  Reports  495A  and  FCC 
495B. 

Estimated  Annual  Burden:  166 
responses:  6.640  total  annual  hours;  40 
hours  per  respondent. 

Needs  and  Uses:  The  Forecast  of 
Investment  Usage  and  Actural  Usage  of 
Investment  Reports  are  needed  to  detect 
and  correct  forcast  errors  that  could  lead 
to  significant  misallocation  of  network 
plant  between  regulated  and 
nonregulated  activities.  FCC's  purpose 
is  to  protect  the  regulated  ratepayer 
from  subsidizing  the  nonregulated 
activities  of  rate  regulated  telephone 
companies.  Sixty  local  exchange  carriers 
file  the  annual  reports  based  on  studv 
arears. 

OMB  Control  No.:  3060-1044. 

OMB  Approval  Date:  09/05/2003. 

Expiration  Date:  02/29/2004. 

Title:  Review  of  the  Section  251 
Unbundling  Obligations  of  Incumbent 
Local  E.xchange  Carriers  CCDckt  #  01- 
338.  96-98.  98-147.  Report  and  Order 
and  Order  on  Remand  and  Further 
NPRM. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  2,369 
responses:  74.120  total  annual  hours: 
approximately  32  hours  per  respondent. 

Needs  and  Uses:  In  the  Report  and 
Order  on  Remand  and  Further  Notice  of 
Proposed  Rulemaking,  issued  in  CC 
Dockets  01-338,  96-98,  98-147,  the 
Commission  adopts  new  rules  to  govern 
the  availability  of  unbundled  network 
elements  to  competitive  local  exchange 
carriers  from  incumbent  local  exchange 
carriers.  The  Commission  amends  its 
standard  for  determining  w  hich  network 
elements  must  be  provided  on  an 
unbundled  basis  and  determines  which 
network  elements  meet  this  standard. 
The  Commission  establishes  eligibility 
criteria  for  certain  combinations  of 
unbundled  nenvork  elements.  The 
Commission  allows  state  regulatory 
commissions  to  initiate  proceedings  to 
make  additional  determinations 
consistent  with  specific  Commission 
guidance. 

OMB  Control  No.:  3060-0168. 

OMB  Approval  Date:  09/16/2003. 

Expiration  Date:  09/30/2006. 

Title:  Reports  of  Proposed  Changes  in 
Depreciation  Rates — Section  43.43. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  10 
responses:  60.000  total  annual  hours: 
6,000  hours  per  respondent. 

Needs  and  Uses:  Section  43.43  of  the 
Commission's  Rules  requires  certain 
carriers  to  file  specified  information 
before  making  any  change  in  the 
depreciation  rates  applicable  to  their 
operating  plants. 

OMB  Control  No.:  3060-0726. 


OMB  Approval  Date:  09/26/2003. 

Expiration  Date:  09/30/2006. 

Title:  Quarterly  Report  of 
Interexchange  Carriers  Listing  the 
Number  of  Dial-Around  Calls  for  Which 
Compensation  is  Being  Paid  to 
Payphone  Owners. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  1 .044 
responses:  522  total  annual  hours;  0.5 
hours  per  respondent 

Needs  and  Uses:  hiterechange  carriers 
responsible  for  paying  per-call 
compensation  to  payphone  providers 
must  submit  a  quarterly  list  of  dial- 
around  calls  to  those  payphone 
providers.  The  payphone  providers 
need  the  list  to  calculate  the 
compensation  to  be  paid  by  the 
interexchange  Ccirriers. 

OMB  Control  No.:  3060-0233. 

OMB  Approval  Date:  09/26/2003. 

Expiration  Date:  09/30/2006. 

Title:  Part  36 — Separations. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  5.433 
responses;  57,459  total  annual  hours; 
Approximately  11  hours  per 
respondent. 

Needs  and  Uses:  In  order  to  allow 
determination  of  the  study  areas  that  are 
entitled  to  an  expense  adjustment,  and 
the  wire  centers  that  are  entitled  to 
high-cost  universal  ser\ice  support, 
each  incumbent  local  exchange  carrier 
must  provide  certain  data  to  the 
National  Exchange  Carrier  Association 
annually  and/or  quarterly.  Local 
telephone  companies  who  want  to 
participate  in  the  federal  universal 
serv  ice  support  program  must  make 
certain  informational  showings  to 
demonstrate  eligibility. 

OMB  Control  No.:  3060-0725. 

OMB  Approval  Date:  09/26/2003. 

Expiration  Date:  09/30/2006. 

Title:  Quarterly  Filing  of 
Nondiscrimination  Reports  (on  Quality 
of  Service,  Installation  and 
Maintenance)  by  Bell  Operating 
Companies. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  16 
responses;  800  total  annual  hours:  50 
hours  per  fSspondent. 

Needs  and  Uses:  Bell  Operating 
Companies  (BOCs)  must  submit  non- 
discrimination report  with  regard  to 
payphones.  This  will  prevent  BOCs 
from  discriminating  in  favor  of  their 
own  payphones. 

OMB  Control  No. .  3060-081 7. 

OMB  Approval  Date:  09/26/2003. 

Expiration  Date:  09/30/2006. 

Title:  Computer  III  Further  Remand 
Proceedings:  BOC  Provision  of 
Enhanced  Ser\'ices  (ONA 
Requirements),  CC  Docket  No.  95-20. 
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Form  No.:  N/A. 

Estimated  Annual  Burden:  10 
responses;  270  total  annual  hours:  27 
hours  per  respondent. 

Needs  and  Uses:  BOCs  are  required  to 
post  their  CEI  plans  and  amendments  on 
their  publicly  accessible  Internet  sites. 
The  requirement  extends  CEI  plans  for 
new  or  modified  telemessaging  or  alarm 
monitoring  services  and  for  new  or 
amended  payphone  services.  If  the  BOC 
receives  a  good  faith  request  for  a  plan 
from  someone  who  does  not  have 
internet  access,  the  BOC  must  notify 
that  person  where  a  paper  copy  of  the 
plan  is  available  for  public  inspection. 
The  CEI  plans  will  be  used  to  ensure 
that  BOCs  comply  with  Commission 
policies  and  regulations  safeguarding 
against  potential  anticompetive 
behavior  by  the  BOCs  in  the  provision 
of  information  sevices. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary 

(FR  Doc.  03-26847  Filed  10-23-03;  8:45  am] 

BILLING  CODE  6712-01-l> 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  7,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta,  Georgia 
30303: 

1.  William  C.  Lemoine  and  Polly  R. 
Lemoine,  Saint  Francisville,  Louisiana, 
to  acquire  additional  voting  shares  of 
Saint  Francisville  Bancshares,  Inc., 
Saint  Francisville,  Louisiana,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  Bank  of  Saint 
Francisville,  Saint  Francisville, 
Louisiana. 


Board  of  Governors  of  the  Federal  Reserve 
System.  October  20,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-26912  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  17, 
2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Boston  Private  Financial  Holdings. 
Inc..  Boston,  Massachusetts;  to  acquire 
100  percent  of  the  voting  shares  of,  and 
thereby  merge  with  First  State  Bancorp, 
Granada  Hills.  California,  and  thereby 
indirectly  acquire  voting  shares  of  First 
State  Bank  of  California,  Granada  Hills, 
California. 

.  B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  ColoEast  Bankshares,  Inc..  Lamar, 
Colorado;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Tribune,  Tribune,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  20.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-26914  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  7.  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  City  Bancorp,  Springfield, 
Missouri;  to  acquire  25  percent  of  the 
voting  shares  of  Mobius  Technology 
Consulting,  LLC,  Springfield,  Missouri, 
and  thereby  engage  in  management 
consulting  activities,  pursuant  to  section 
225.28(b)(9)(i)(A)  of  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 

S\steni.  October  20.  2(10,^. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

iPR  Dot  .03-2691  ;j  Filed  10-23-03;  8:45  am] 

BILLING  CODE  621CM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Grant  Award  to  Promote 
Reverse  Mortgages  for  Long-Term 
Care 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  grant  award. 

summary:  The  Centers  for  Medicare  & 
Medicaid  Services  has  awarded  a  grant 
entitled  "A  Public-Private  Partnership 
to  Promote  Reverse  Mortgages  for  Long- 
Term  Care"  to  the  National  Council  on 
the  Aging  (NCOA).  300  D  Street  S\V., 
Suite  801 ,  Washington.  DC  20024,  in 
response  to  an  unsolicited  application. 
The  NCOA  proposes  to  work  with 
leaders  from  the  pri\ate  sector  and 
government  to  develop  a  national 
blueprint  for  increasing  the  use  of 
reverse  mortgages  for  long-term  care. 
The  total  amount  of  the  award  is 
829.5.000  for  the  period  September  ;30. 
2003  through  May  30.  2004.  The 
encouragement  of  reverse  mortgages  as 
a  means  of  private  sector  financing  of 
long-term  Ciu^e  expenses  for  the  elderly 
is  a  priority  issue  for  DHHS,  CMS. 
Funding  of  this  unsolicited  proposal 
will  result  in  a  desirable  public  benefit 
based  on  NCOA's  extensive  specialized 
expertise  in  evaluating  long-term  care 
services  and  financing.  The  NCOA  has 
a  professional  staff  that  is  dedicated  to 
understanding  the  myriad  of  state  and 
Federal  regulations  that  affect  long-term 
care.  NCOA  also  has  many  years  of 
experience  in  defining  and  developing 
long-term  care  issues. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Kornfield.  Project  ()ffi(,(T.  Department  of 
Health  and  Human  Services,  Centers  for 
Medicare  &  Medicaid  Services.  DHSR' 
ORDl.  C3-20-17.  7500  Securitv 
Boiiie\"ard.  Baltimore.  Marvland.  21244, 
(410)  786-8263.  or  [udith  Norris,  Grants 
Officer,  Department  of  Health  and 
Human  Services.  OICS/AGG/CMS.  C2- 
21-1.5.  7500  Security  Boulevard. 
Baltimore.  Marvland,  21244.  (410)  786- 
5130 

Authority:  (Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.779,  Center  for 
Medicare  &  Medicaid  Services,  Research, 


Demonstrations  and  Evaluations)  Section  110 
of  the  Social  Security  Act. 

Dated:  October  2.  2003. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  Sr 

Medicaid  Services. 

|FR  Dor.  03-26458  Filed  10-23-03;  8:45  am] 

BILLING  CODE  412CM)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-8016-N] 

RIN  0938-AM31 

Medicare  Program:  Inpatient  Hospital 
Deductible  and  Hospital  and  Extended 
Care  Services  Coinsurance  Amounts 
for  2004 

AGENCY:  Centers  for  Medicare  & 
M.Hiiraid  Services  (CMS).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
hirnished  in  calendar  year  2004  under 
Medicare's  Hospital  Insurance  program 
(Medicare  Part  A),  The  Medicare  statute 
specifies  the  formulae  used  to  determine 
these  amounts. 

The  inpatient  hospital  deductible  will 
be  S876.  The  daily  coinsurance  amounts 
will  be:  (a)  S219  for  the  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period;  (b)  S438  for  lifetime  reserve 
days:  and  (c)  $109,50  for  the  21st 
through  100th  day  of  extended  care 
services  in  a  skilled  nursing  facility  in 
a  benefit  period, 

EFFECTIVE  DATE:  This  notice  is  effective 
on  januarv  1,  2004, 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland,  i410j  786-6390,  For 
case-mix  analysis  onlv:  Gregory  J. 
Savord,  (410)786-1521 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospitardeductible  to  be  subtracted 
from  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amounts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  us  to 
determine  and  publish,  between 
September  1  and  September  15  of  each 
year,  the  amount  of  the  inpatient 


hospital  deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

n.  Computing  the  Inpatient  Hospital 
Deduc  tible  for  2004 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act)  used  for  updating  the  payment 
rates  to  hospitals  for  discharges  in  the 
fiscal  year  that  begins  on  October  1  of 
the  same  preceding  calendar  year,  and 
adjusted  to  reflect  real  case  mix.  The 
adjustment  to  reflect  real  case  mix  is 
determined  on  the  basis  of  the  most 
recent  case  mix  data  available.  The 
amount  determined  under  this  formula 
is  rounded  to  the  nearest  multiple  of  S4 
(or,  if  midway  between  two  multiples  of 
S4,  to  the  next  higher  multiple  of  S4). 

Under  section  1886(b)(3)(^B)(i)  of  the 
Act.  the  percentage  increase  used  to 
update  the  payment  rates  for  fiscal  year 
2004  for  hospitals  paid  under  the 
prospective  payment  system  is  the 
market  basket  percentage  increase. 

Under  section  1886(b)(3)(B)(ii)  of  the 
Act,  the  percentage  increase  used  to 
update  the  payment  rates  for  fiscal  year 
2004  for  hospitals  excluded  from  the 
prospective  payment  system  is  the 
market  basket  percentage  increase, 
defined  according  to  section 
1886(b)(3)(B)(iii)oftheAct. 

The  market  basket  percentage  increase 
for  fiscal  year  2004  is  3.4  percent,  as 
announced  in  the  final  rule  titled 
"Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  2004  Rates." 
published  in  the  Federal  Register  on 
August  1.  2003  (68  FR  45346). 
Therefore,  the  percentage  increase  for 
hospitals  paid  under  the  prospective 
payment  system  is  3.4  percent.  The 
average  payment  percentage  increase  for 
hospitals  excluded  from  the  prospective 
payment  system  is  3.4  percent. 
Weighting  these  percentages  in 
accordance  with  payment  volume,  our 
best  estimate  of  the  payment-weighted 
average  of  the  increases  in  the  payment 
rates  for  fiscal  year  2004  is  3,4  percent. 

To  develop  the  adjustment  for  real 
case  mix,  we  first  calculated  for  each 
hospital  an  average  case  mix  that 
reflects  the  relative  costliness  of  that 
hospital's  mix  of  cases  compared  to 
those  of  other  hospitals.  We  then 
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computed  the  change  in  average  case 

mix  for  ho.spital.s  paid  under  the 
Medicare  prospective  payment  system 
in  fiscal  year  2003  compared  to  fiscal 
year  2002.  (We  excluded  from  this 
calculation  hospitals  excluded  from  the 
prospective  pavmen!  svstem  because 
their  payments  are  based  on  reasonable 
costs.  We  used  bills  from  prospective 
payment  hospitals  received  in  CMS  as 
iif  (ulv  2003.  Tht'sc  bills  represent  a 
total  of  about  9.0  million  discharges  for 
fiscal  vear  2003  and  provide  the  most 
recent  case  mix  data  available  at  this 
time.  Based  on  tht\se  bills,  the  change  in 
average  case  mix  in  fiscal  year  2003  is 
0.87  percent.  Based  on  past  experience, 
we  expect  the  overall  case  mix  change 
to  bf!  1  pf'rc:ont  as  the  year  progresses 
and  more  fiscal  year  2003  data  become 
available. 

.Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
adjusted  only  by  that  portion  of  the  case 
mix  change  that  is  determined  to  be 
real.  We  estimate  that  the  change  in  real 


case  mix  for  fiscal  year  2003  is  1 
percent. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  3.4  percent,  and  the 
real  case  mix  adjustment  factor  for  the 
deductible  is  1  percent.  Therefore, 
under  the  statutory  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  2004 
is  S876.  This  deductible  amount  is 
determined  by  multiplying  $840  (the 
inpatient  hospital  deductible  for  2003) 
by  the  payment-weighted  average 
increase  in  the  payment  rates  of  1.034 
multiplied  by  the  increase  in  real  case 
mix  of  1.01.  which  equals  S877  and  is 
rounded  to  $876. 

III.  Computing  the  Inpatient  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  2004 

The  coinsurance  amounts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 


inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  2004,  in  accordance  with 
the  fixed  percentages  defined  in  the  law, 
the  daily  coinsurance  for  the  61st 
through  9()th  day  of  hospitalization  in  a 
benefit  period  will  be  S219  (one-fourth 
of  the  inpatient  hospital  deductible):  the 
daily  coinsurance  for  lifetime  reserve 
days  will  be  S438  (one-half  of  the 
inpatient  hospital  deductible);  and  the 
daily  coinsurance  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period  will  be  Si 09.50  (one-eighth  of 
the  inpatient  hospital  deductible). 

IV.  Cost  to  Beneficiaries 

Table  1  summarizes  the  deductible 
aijd  coinsurance  amounts  for  2003  and 
2004.  as  well  as  the  number  of  each  that 
is  estimated  to  be  paid. 


Table  1  .—Part  A  Deductible  and  Coinsurance  Amounts  for  Calendar  Years  2003  and  2004 


Type  of  Cost  Stiaring 


Inpatient  hospital  deductible  , 

Daily  coinsurance  for  61st-90th  Day   

Daily  coinsurance  for  lifetime  reserve  days 
SNF  coinsurance  


The  estimated  total  increase  in  cost  to 
beneficiaries  is  about  S720  million 
(rounded  to  the  nearest  SlO  million), 
due  to  (1)  the  increase  in  the  deductible 
and  coinsurance  amounts  and  (2)  the 
change  in  the  number  of  deductibles 
and  daily  t:oinsurance  amounts  paid. 

V.  Waiver  of  Proposed  Notice  and 
Comment  Period 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  for  ser\'ices  for  each  calendar 
year.  The  amounts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 


Value 


2003 


2004 


S840 
210 
420 
105.00 


$876 
219 
438 

109.50 


Number  paid 
(in  millions) 


2003 


9.22 

2.46 

1  14 

27.73 


2004 


9.40 

2.50 

1.16 

28.18 


We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formulae  used 
to  calculate  the  inpatient  hospital 
deductible  and  hospital  and  extended 
care  services  coinsurance  amounts  are 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  those 
formulae.  Moreover,  the  statute 
establishes  the  time  period  for  which 
the  deductible  and  coinsurance  amounts 
will  apply  and  delaying  publication 
would  be  contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 


1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act.  the  Unhmdcd 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  As  stated  in  Section  IV,  we 
estimate  that  the  total  increase  in  costs 
to  beneficiaries  associated  with  this 
notice  is  about  S720  million  due  to  (1) 
the  increase  in  the  deductible  and 
coinsurance  amounts  and  (2)  the  change 
in  the  number  of  deductibles  and  daily 
coinsurance  amounts  paid.  Therefore, 
this  notice  is  a  major  rule  as  defined  in 
Title  5,  United  States  Code,  section 
804(2)  and  is  an  economically 
significant  rule  under  Executive  Order 
12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulattjry  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
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nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppUers 
are  small  entities,  either  bv  nonprofit 
status  or  bv  having  revenues  of  S6 
million  to  S29  million  in  any  1  year.  For 
purposes  of  the  RFA,  States  and 
individuals  are  not  considered  small 
entities.  We  have  determined  that  this 
notice  will  not  hav-e  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  Therefore,  we 
are  not  preparing  an  analysis  for  the 
RFA. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

Section  202  of  the  L^nfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
goverrmients,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  go\'ernments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agencv 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  notice  has  no  consequential  effect 
on  State  or  local  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sections  1813(b)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395e-2(b)(2)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 


Dated:  September  12,  2003. 
Thomas  A.  Scully, 

Administrator.  Centets  for  Medicare  &■ 
Medicaid  Services. 

Da  led:  October  3,  2003. 

Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-26455  Filed  10-16-03;  10:06 
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BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-8017-N] 
RIN  093&-AM91 

Medicare  Program:  Monthly  Actuarial 
Rates  and  Monthly  Supplementary 
Medical  Insurance  Premium  Beginning 
January  1.  2004 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  vk^ith  section 
1H3M  of  the  Social  Security  Act  (the 
Act  I,  this  notice  announces  the  monthly 
actuarial  rates  for  aged  (age  65  and  over) 
and  disabled  (under  age  65)  enrollees  in 
the  Medicare  Supplementar\'  Medical 
Insurance  (SMI)  (Medicare  Part  B) 
program  for  2004.  It  also  announces  the 
monthly  SMI  premium  to  be  paid  by  all 
enrollees  during  2004.  The  monthly 
actuarial  rates  for  2004  are  S133.20  for 
aged  enrollees  and  Si 75.50  for  disabled 
enrollees.  The  monthly  SMI  premium 
for  2004  is  S66.60.  (The  2003  premium 
was  S58.70.)  The  2004  Part  B  premium 
is  equal  to  50  percent  of  the  monthly 
actuarial  rate.  Included  in  the  monthly 
premium  is  S3. 02  for  home  health 
services  transferred  into  Part  B. 
EFFECTIVE  DATE:  lanuarv  1.  2004 
FOR  FURTHER  INFORMATION  CONTACT: 
Carter  S,  Warfield.  (410)  786-6396. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  (Medicare  Part  B) 
program  is  the  voluntar\'  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
famished  by  rural  health  clinics, 
ambulaton,'  surgical  centers, 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  services  not  covered  bv  hospital 
insurance  (HI)  (Medicare  Part  A).  The 
SMI  program  is  available  to  individuals 
who  are  entitled  to  HI  and  to  U.S. 


residents  who  have  attained  age  65  and 
are  citizens,  or  aliens  who  were  lawfully 
admitted  for  permanent  residence  and 
have  resided  in  the  United  States  for  5 
consecutive  years.  This  program 
requires  enrollment  and  payment  of 
monthly  premiums,  as  provided  in  42 
CFR  part  407.  subpart  B.  and  part  408. 
respectively.  The  difference  between  the 
premiums  paid  by  all  enrollees  and  total 
incurred  costs  is  met  from  the  general 
revenues  of  the  Federal  Government. 

The  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretar\')  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  annual  notices  relating  to  the  SMI 
program. 

One  notice  announces  two  amounts 
that,  according  to  actuarial  estimates,- 
will  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enrollee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  each  disabled 
enrollee  (under  age  65)  during  the  year 
beginning  the  following  )anuar\'.  These 
amounts  are  called  "monthly  actuarial 
rates," 

The  second  notice  announces  the 
monthly  SMI  premium  to  be  paid  by 
aged  and  disabled  enrollees  for  the  year 
beginning  the  following  Januar\', 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  different  than  for 
the  aged,  the  law  provides  that  they  pay 
the  same  premium  amount.)  Beginning 
with  the  passage  of  section  203  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L.  92-603),  the  premium,  which 
was  determined  on  a  fiscal  year  basis, 
was  limited  to  the  lesser  of  the  actuarial 
rate  for  aged  enrollees,  or  the  current 
monthly  premium  increased  by  the 
same  percentage  as  the  most  recent 
general  increase  in  monthly  Title  II 
social  security  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Pub.  L.  97-248)  suspended  this 
premium  determination  process. 
Section  124  of  TEFRA  changed  the 
premium  basis  to  50  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is,  25  percent  of  program  costs  for 
aged  enrollees).  Section  606  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21).  section  2302  of  the 
Deficit  Reduction  Act  of  1984  (DEFRA 
'84)  (Pub.  L.  98-369).  section  9313  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  85) 
(Pub.  L.  99-272),  section  4080  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87)  (Pub.  L.  100-203),  and 
section  6301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBR.'\  "89) 
(Pub.  L.  101-239)  extended  the 
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provision  that  tti(>  premium  be  based  on 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is.  25  percent  of 
program  costs  for  aged  enrollees).  This 
extension  e.xpired  at  the  end  of  1990. 

The  premium  for  1991  through  1995 
u  IS  legislated  by  section  1839(e)(1)(B) 
(il  the  Act.  as  added  by  section  4301  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  ^O)  (Pub.  L.  101-508). 
In  lanuary  199b.  the  premium, 
determination  basis  would  have 
reverted  to  the  method  established  bv 
the  1972  Social  Securitv  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  '93)  (Pub.  L.  10.3-66) 
changed  the  premium  basis  to  50 
percent  of  the  mcmthiy  actuarial  rate  for 
age'd  enrollees  (that  is.  25  percent  of 
program  costs  for  aged  enrollees)  for 
1996  through  1998. 

Section  4571  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Pub.  L.  105-33) 
permanently  e.xtended  the  provision 
that  the  premium  be  based  on  50 
percent  of  the  monthly  actuarial  rate  for 
aged  enrollees  (that  is,  25  percent  of 
program  costs  for  aged  enrollees). 

Tne  BBA  included  a  further  provision 
affecting  the  calculation  of  the  SMI 
dctuaruil  rates  and  premiums  for  1998 
through  2003.  Section  461 1  of  the  BBA 
modified  the  home  health  benefit 
payable  under  the  HI  program  for 
individuals  enrolled  in  the  SMI 
program.  Under  this  section, 
expenditures  for  home  health  services 
not  considered  "post-institutionar'  are 
payable  under  the  SMI  program  rather 
than  the  HI  program,  beginning  in  1998. 
However,  section  4611(e)(1)  of  the  BBA 
required  that  there  he  a  transition  from 
1998  through  2002  for  the  aggregate 
amount  of  the  expenditures  transferred 
from  the  HI  program  to  the  SMI 
program  Section  4611(e)(2)  of  the  BBA 
also  provided  a  specific  vearlv 
proportion  for  the  transferred  funds. 
The  proportions  were  1/6  for  1998,  1/3 
for  1999,  1/2  for  2000.  2/3  for  2001.  and 
5/6  for  2002.  For  purposes  of 
determining  the  t  orrect  amount  of 
financing  from  general  revenues  of  the 
Federal  Government,  it  was  necessarv  to 
include  only  these  transitional  amounts 
in  the  monthly  actuarial  rates  for  both 
aged  and  disabled  enrollees,  rather  than 
the  total  cost  of  the  home  health 
services  being  transferred. 

Section  4611(e)(3)  of  the  BBA  also 
specified,  for  the  purposes  of 
determining  the  premium,  that  the 
monthly  actuarial  rate  for  enrollees  age 
65  and  over  shall  be  computed  as 
though  the  transition  would  occur  for 
1998  through  2003  and  that  1/7  of  the 
cost  would  be  transferred  in  1998,  2/7 
in  1999,  3/7  in  2000,  4/7  in  2001, 5/7 


in  2002.  and  6/7  in  2003.  Therefore,  the 
transition  period  for  incorporating  this 
home  health  transfer  into  the  premium 
was  7  years,  while  the  transition  period 
for  including  these  services  in  the 
actuarial  rate  was  6  years.  As  a  result, 
the  premiums  for  1998-2003  were  less 
than  50  percent  of  the  actuarial  rate  for 
aged  enrollees. 

New  section  1933(c)  of  the  Act,  as 
added  by  section  4732(c)  of  the  BBA, 
required  the  Secretary  to  allocate  money 
from  the  SMI  trust  fund  to  the  State 
Medicaid  programs  for  the  purpose  of 
providing  Medicare  Part  B  premium 
assistance  from  1998  through  2002  for 
the  section  1933  qualifying  low-income 
Medicaid  beneficiaries.  This  allocation, 
while  not  a  benefit  expenditure,  was  an 
expenditure  of  the  trust  fund  and  was 
included  in  calculating  the  SMI 
actuarial  rates  through  2002.  Section 
403  of  the  Consolidated  Appropriations 
Resolution.  2003  (CAR)  (Pub.  L.  108-7) 
extended  the  authorization  for  this 
allocation  to  September  30,  2003. 

As  determined  according  to  section 
1839(a)(3)  of  the  Act  and  section 
4611(e)(3)  of  the  BBA.  the  premium  for 
2004  is  S66.60.  Included  in  the 
premium  is  S3. 02  for  home  health 
services  transferred  into  Part  B. 

A  further  provision  affecting  the 
calculation  of  the  SMI  premium  is 
section  1839(f)  of  the  Act,  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MCCA  1988)  (Pub.  L.  100-360).  (The 
Medicare  Catastrophic  Coverage  Repeal 
Act  of  1989  (Pub.  L.  101-234)  did  not 
repeal  the  revisions  to  section  1839(f) 
made  by  MCCA  1988.)  Section  1839(f) 
of  the  Act,  referred  to  as  the  hold- 
harmless  provision,  provides  that  if  an 
individual  is  entitled  to  benefits  under 
section  202  or  223  of  the  Act  (the  Old- 
Age  and  Sur\'ivors  Insurance  Benefit 
and  the  Disability  Insurance  Benefit, 
respectively)  and  has  SMI  premiums 
deducted  from  these  benefit  payments, 
the  premium  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  monthly  payment.  This 
decrease  in  payment  occurs  if  the 
increase  in  the  individual's  social 
security  benefit  due  to  the  cost-of-living 
adjustment  under  section  215(i)  of  the 
Act  is  less  than  the  increase  in  the 
premium.  Specifically,  the  reduction  in 
the  premium  amount  applies  if  the 
individual  is  entitled  to  benefits  under 
section  202  or  223  of  the  Act  for 
November  and  December  of  a  particular 
year  and  the  individual's  SMI  premiums 
for  December  and  the  following  Januarv 
are  deducted  from  the  respective 
month's  section  202  or  223  benefits. 

A  check  for  benefits  under  section  202 
or  223  of  the  Act  is  received  in  the 


month  following  the  month  for  which 
the  benefits  are  due.  The  SMI  premium 
that  is  deducted  from  a  particular  check 
is  the  SMI  payment  for  the  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  until  December,  but  has  the 
December's  SMI  premium  deducted 
from  it. 

Generally,  if  a  beneficiary  qualifies  for 
hold-harmless  protection  (that  is,  if  the 
beneficiary  was  in  current  pavment 
status  for  November  and  December  of 
the  previous  year)  the  reduced  premium 
for  the  individual  for  that  Januarv  and 
each  of  the  succeeding  11  months  for 
which  he  or  she  is  entitled  to  benefits, 
under  section  202  or  203  of  the  Act,  is 
the  greater  of  the  following: 

(1)  The  monthly  premium  for  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December:  or 

(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1839(f)  of  the 
Act.  the  monthly  benefits  to  which  an 
individual  is  entitled  under  section  202 
or  223  of  the  Act  do  not  include 
retroactive  adjustments  or  payments  and 
deductions  on  account  of  work.  Also, 
once  the  monthly  premium  amount  has 
been  established  under  section  1839(f) 
of  the  Act.  it  will  not  be  changed  during 
the  year  even  if  there  are  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenrolled 
after  the  termination  of  a  coverage 
period  are  subject  to  an  inc:reased 
premium  under  section  1839(b)  of  the 
Act.  The  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new- 
premium  before  any  reductions  under 
section  1839(f)  are  made. 

II.  Notice  of  Monthly  Actuarial  Rates 
and  Monthly  Premium 

The  monthly  actuarial  rates 
applicable  for  2004  are  $133.20  for 
enrollees  age  65  and  over,  and  Si 75.50 
for  disabled  enrollees  under  age  65. 
Section  III  of  this  notice  gives  the 
actuarial  assumptions  and  bases  from 
which  these  rates  are  derived.  The 
monthly  premium  will  be  S66.60  during 
2004.  Included  in  the  monthlv  premium 
is  $3.02  for  home  health  services 
transferred  into  Part  B. 
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III.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Premium  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  2004 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law.  the  starting  point  for 
determining  the  monthly  premium  is 
the  amount  that  would  be  necessarv  to 
finance  the  SMI  program  on  an  incurred 
basis.  This  is  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 


services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  year  is  added  to  the 
trust  fund  and  used  when  needed. 

The  rates  are  established 
prospectively  and  are,  therefore,  subject 
to  projection  error.  Additionallv. 
legislation  enacted  after  the  financing 
has  been  established,  but  effective  for 
the  period  m  which  the  financing  has 
been  set,  may  affect  program  costs.  As 
a  result,  the  income  to  the  program  may 
not  equal  incurred  costs  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 
moderate  degree  of  variation  between 
actual  and  projected  costs,  and  the 


amount  of  incurred,  but  unpaid 
expenses.  An  appropriate  level  for 
assets  to  cover  a  moderate  degree  of 
variation  between  actual  and  projected 
costs  depends  on  numerous  factors,  The 
most  important  of  these  factors  are:  (1) 
The  difference  from  prior  years  between 
the  actual  performance  of  the  program 
and  estimates  made  at  the  time 
financing  was  established:  and  (2)  the 
expected  relationship  between  incurred 
and  cash  expenditures.  Ongoing 
analysis  is  made  of  both  factors  as  the 
trends  var\-  over  time. 

Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
the  end  of  the  financing  period  for  2002 
and  2003. 


Table  1.— Estimated  Actuarial  Status  of  the  Supplementary  Medical  Insurance  Trust  Fund  as  of  the  End 

OF  THE  Financing  Period 

[In  millions  of  dollars] 


Financing  period  ending 

Assets 

Liabilities 

Assets  less 
liabilities 

Dec.  31 ,  2002  

$34  301 

•ROneLT 

S25  248 

Dec.  31,  2003  

25  537                     H  n.'57 

17  500 

' 

B.  Monthly  Actuarial  Rate  for  Enrol  lees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 
the  monthly  projected  cost  of  benefits, 
the  Medicaid  transfer  (for  1998  through 
2003).  and  administrative  expenses  for 
each  enrollee  age  65  and  older,  adjusted 
to  allow  for  interest  earnings  on  assets 
in  the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
amortize  any  surplus  or  unfunded 
liabilities. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  2004  is 
determined  by  first  establishing  per- 
enrollee  cost  by  type  of  service  from 
program  data  through  2002  and  then 
projecting  these  costs  for  subsequent 
years.  The  projection  factors  used  are 
shown  in  Table  2.  The  projected  values 
for  financing  periods  from  January-  1, 
2001  through  December  31,  2004,  are 
shown  in  Table  3. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
enrollees  age  65  and  over  for  2004  is 
S135.65.  The  monthly  actuarial  rate  of 
Sl33,20  also  provides  an  adjustment  of 
-  S2.49  for  interest  earnings  and  SO. 04 
for  a  contingency  margin.  Based  on 
current  estimates,  it  appears  a  positive 
contingency  margin  is  needed  to 
increase  assets  toward  a  level  that  is 


sufficient  to  cover  the  amount  of 
incurred,  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
variation  between  actual  and  projected 
costs. 

C  Monthly  Actuarial  Rate  for  Disabled 

Enrollees 

Disabled  enrollees  are  those  persons 

enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  than  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  (ESRD)  program. 
Projected  monthly  costs  for  disabled 
enrollees  (other  than  those  with  ESRD) 
are  prepared  in  a  fashion  parallel  to  the 
projection  for  the  aged  using 
appropriate  actuarial  assumptions  (see 
Table  2).  Costs  for  the  ESRD  program  are 
projected  differentlv  because  of  the 
different  nature  of  ser\-ices  offered  bv 
the  program.  The  combined  results  for 
all  disabled  eiu-ollees  are  shown  in 
Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
disabled  enrollees  for  2004  is  S154.33. 
The  monthly  actuarial  rate  of  Si  75.50 
also  provides  an  adjustment  of  -$1.33 
for  interest  earnings  and  S22.50  for  a 
contingency  margin.  Based  on  current 
estimates,  it  appears  tliat  a  positive 
contingency  margin  is  needed  to 
increase  assets  to  a  level  that  is  sufficent 
to  cover  the  amount  of  incurred,  but 
unpaid  expenses  and  provide  for  a 


moderate  degree  of  variation  between 
actual  and  projected  costs. 

D  Sensitivity  Testing 

Several  factors  contribute  to 
uncertainty  about  future  trends  in 
medical  care  costs.  It  is  appropriate  to 
test  the  adequacv  of  the  rates  using 
alternative  assumptions.  The  results  of 
those  assumptions  are  shown  in  Table  5. 
One  set  represents  increases  that  are 
lower  and.  therefore,  more  optimistic 
than  the  current  estimate.  The  other  set 
represents  increases  that  are  higher  and. 
therefore,  more  pessimistic  than  the 
current  estimate  The  values  for  the 
alternative  assumptions  were 
determined  from  a  statistical  analysis  of 
the  historical  variation  in  the  respective 
increase  factors. 

Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates 
would  result  in  an  excess  of  assets  over 
liabilities  of  S21.636  million  by  the  end 
of  December  2004.  This  amounts  to  15.8 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  vear. 
Assumptions  that  are  somewhat  more 
pessimistic  (and  therefore,  test  the 
adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  surplus  of 
SlO.426  million  by  the  end  of  December 
2004.  which  amounts  to  6,8  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
Under  fairly  optimistic  assumptions,  the 
monthlv  actuarial  rates  would  result  in 
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a  .surplus  of  533,450  millii)n  by  the  end 
of  December  2004.  which  amounts  to 
27.6  percent  of  the  estimated  total 
incurred  expenditures  for  the  following 
vear. 


E.  Prpiniums  Determined  by  Section 
1839la)(3l  of  the  Act  and  Section 
4611le)(3)  of  the  BBA.  the  Monthly 
Premium  for  2004,  for  Both  Aged  and 
Disabled  Enrollees,  is  $66.60 


Table  2.— Projection  Factors  '  12-Month  Periods  Ending  December  31  of  2001-2004 

[In  percent] 


Physicians'  services 

Durable 

medical 

equipment 

Carrier 

Other 

Outpatient 

Home 
health 
agency 

Hospital 

Other 

Managed 

Calendar  year       Fees^ 

Residual  ^ 

lab* 

services  s 

hospital 

lab  6 

intermediary 
services ' 

care 

Aged 

2001      

5.2 

4.2 

12.8 

' 

.0 

16.1 

12.2 

11.6 

39 

18.8 

4.9 

2002     

-4.0 

6.1 

14.4 

(.1 

17.3 

5.1 

10.1 

16.0 

13.1 

11.5 

2003     

1.4 

3.4 

9.7 

(.1 

17.0 

5.0 

-1.9 

5.7 

-1.3 

3.2 

2004     

-4.4 

4.7 

8.1 

(  .2 

14.1 

4.0 

,  6.4 

6.2 

-4.6 

2.6 

Disabled 

~" 

2001      

-5.2 

5.0 

15.6 

1.7 

19.6 

12.3 

-18.3 

10.9 

1.0 

4.3 

2002     

-4.0 

6.9 

19.6 

K 

.4 

20.4 

9.9 

10.1 

12.0 

15.1 

4.5 

2003     

1.4 

3.5 

10.8 

h 

17.2 

5.2 

-4.0 

6.6 

1.5 

-1.3 

2004  -4.4 

4.7 

8.1 

9.2 

13.0 

4.0 

6.0 

6,2 

-0.5 

2.8 

'  Ail  values  tor  services  other  than  managed  care  are  per  fee-for-service  enrollee.  Managed  care  values  are  per  managed  care  enroiiee 

■^As  recognized  for  payment  under  the  program 

^Increase  m  the  number  of  services  received  per  enrollee  and  greater  relative  use  of  more  expensive  services 

"  includes  services  paid  under  the  lab  fee  schedule  furnished  in  the  physician's  office  or  an  independent  lab 

"'includes  physician  administered  drugs  ambulatory  surgical  center  facility  costs,  ambulance  services  parenteral  and  enteral  drug  costs  sup- 
plies, etc 

*^  Includes  sen/ices  paid  under  the  lab  fee  schedule  furnished  in  the  outpatient  department  of  a  hospital. 

7  Includes  services  furmsned  m  dialysis  facilities,  rural  health  clinics,  federally  qualified  health  centers,  rehabilitation  and  psychiatric  hospitals, 
etc.  I 


Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrollees  Age  65  and  Over 

[Financing  penods  ending  December  31,  2001  through  December  31.  2004] 


Financing  periods 

CY  2001 

CY  2002           CY  2003 

CY2004 

Covered  services  (at  level  recognized); 

Physician  fee  schedule  

62.27 

7.32 

2.70 

12.55 

21.60 

5  5.32 

2.05 

7.78 

6  20.89 

64,96                 68  77 

8,57                    9  49 

2.99                   320 

1507                 1780 

23.24                  24  63 

■^5.99  1                5.94 

2  44  1                 2.60 

9.0-1                   8  98 

''"20  73                  "^  ''7 

69  01 

1029 

3  41 

20  36 

25  69 

6.33 

2.77 

8  59 

20.49 

Durable  medica^  equipment 

Garner  lab  '      

Other  carrier  sen^ices^  

Outpatient  hospital  

" 

Home  health 

Hospital  lab'       .' 

~ 

Other  intermediany  services'*  

Managed  care 

' 

Total  services   

7 142.48 

-3.80 

-26.02 

M  53.01 
•^  81 

'161.69 

1  07 

166.94 

3.81 

-29.94 

Cost-sharing 

Deductible 

Coinsurance      

- 

-27.61   i            -29.41 

Total  benef'ts    , 

112.67 
2.18 

121  59                12841 
2.36                    240 

133  19 
2.45 

Administrative  expenses    , 

- 

- 

Incurred  expenditures  : 

114.85 

-3.57 

8-2.04 

-8.24 

123.95 
-3.20 

8  -1  13 

130.81 
-2.35 

135.65 
-2.49 

Value  of  interest 

Ad|ustmenf  for  home  heaith  agency  sen/ices  transferred  from 

HI 

Contingency  margin  *or  pro|ect;on  error  and  to  amortize  the  surplus  or  deficit 

1031 

-9.76 

0.04 

Monthly  actual  rate  



$101.00 

$109.30!          $118.70 

$133.20 

'  Includes  sen/ices  paid  under  the  lab  fee  schedule  furnished  in  the  physician's  office  or  an  independent  lab. 

2  Includes  physician  administered  drugs,  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs   sup- 
plies, etc 


etc 


"'Includes  services  paid  under  the  lab  tee  schedule  furnished  in  the  outpatient  department  of  a  hospital. 

'Includes  services  furnished  in  dialysis  facilities,  rural  health  clinics,  federally  qualified  health  centers,  rehabilitation  and  psychiatnc  hospitals. 


•'This  amount  includes  the  tuil  cost  of  the  fee-for-service  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply   as  well  as  the  cost  of  furnishing  all  home  health  services  to  those  individuals  enrolled  in  SMI  only 

"This  amount  includes  the  full  cost  of  the  managed  care  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply  as  well  as  the  cost  of  furnishing  all  other  SMI  services  to  individuals  enrolled  in  managed  care. 
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^Includes  transfers  to  Medicaid.  Section  1933(c)(2)  of  the  Act  as  added  by  section  4?32(ci  of  the  BBA  ana  extendeo  t>  section  403  of  the 
CAR,  allocates  an  amount  to  be  transferred  fronn  the  SMI  trust  fund  to  the  state  Medicaid  programs  This  transfer  is  for  the  purpose  c'  paying  the 
SMI  premiums  for  certain  low-income  beneficianes  It  is  not  a  benefit  expenditure  but  rs  used  m  determining  the  SMi  actuarial  rates  s-nce  i'  is  ar, 
expenditure  of  the  trust  fund 

8  Section  4611  of  the  BBA  specifies  that  expenditures  tor  home  health  services  not  consideiea  posl-insti1utior«l"  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  in  1998  However,  section  46ll(e)(1i  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  amount  of  the  expenditures  transferred  from  the  HI  program  to  the  SMI  program  For  1998  the  amount  transferred  is  '  t.  of  the 
full  cost  tor  such  ser^^ices  for  1999.  '  ,  for  2000,  " , ,  for  2001  •  ■  and  for  2002,  '  e  Therefore  the  adiustment  for  2001  represents  Va  of  the  full 
cost,  and  for  2002,  '  t  This  amount  adjusts  the  actuanal  rate  to  reflect  the  correct  amount  attributable  to  home  health  services. 

Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  EnrollEes 

[Financing  penods  ending  December  31,  2001  through  December  3i    2004 


Financing  pericxJs 


CY2001 


-- 


CY2002 


CY2003 


CY2004 


Covered  services  (at  level  recognized): 

Physician  fee  schedule  

Durable  medical  equipment 

Carrier  lab'  

Other  earner  services  ^  

Outpatient  hospital 

Home  health  

Hospital  lab^  

Other  intermediary  services'*  

Managed  care  


Tola 
Cost-sharing 
Deductible    . 
Coinsurance 


services 


63.71 
11.92 

3.07 
13  65 
27.33 
S3.59 

3.11 
31.79 
6  9.80 


M  67,98 

3.67 
36.38 


65.65 
1430 

3  53 
1622 
30.27 
^3.99 

3.51 
33.64 
6  9.28 


Total  benefits    

Administrative  expenses 


127.93 
2.48 


''180  40 

3.68 
-38.24 


6g  9? 
15.88 

3.78 
18.99 
31.91 

3.84 

3.72 
33  84 

8.93 


138.47 
2.69 


M89.87 

-3.70 
-40.33 


145.84 
2.73 


Incurred  expenditures  

Value  of  interest   

Adjustment  tor  home  health  agency  services  transferred  from  HI 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficit 

Monthly  actuanal  rate  


130.41 

-2  26 

8-1  38 

5.43 


$132.20 


141.16 

2.12 

8  -  0.76 

-15  18 


148.57 
-1.40 

-6.17 


$123.10 


S141  00 


68  95 
17  16 

4  01 
21  51 
33.13 

4.07 

3.95 
33  79 

9.26 


195.81 

-3.71 
-40.56 


151.54 
2.79 


154  33 
1  33 

22.50 


$175.50 


'  Includes  sea'ices  paid  under  the  lab  *ee  schedule  furnished  in  the  physician  s  office  or  an  inoependent  lab 

2  Includes  physician  administered  drugs  ambulatory  surgical  center  taciliT\  costs  ambulance  serMces  parenteral  and  enteral  drug  cx)Sts,  sup- 
plies, etc 

■  Includes  sePv'ices  paid  under  the  lab  tee  schedule  furnished  in  the  outpatient  aepahmeni  of  a  hospital 

■'Includes  services  furnished  in  dialysis  facilities  rural  health  clinics  federally  qualified  health  centers  rehabilitation  and  psychiatric  hospitals. 
etc 

''This  amount  includes  the  full  cost  of  the  fee-for-service  home  health  sePv'ices  being  transferred  from  me  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply,  as  well  as  the  cost  of  furnishing  all  home  health  se^'vices  to  those  individuals  enrolled  in  SMI  only, 

''This  amount  includes  the  full  cost  of  the  managed  care  home  health  sePv'ices  tDemg  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply,  as  well  as  the  cost  of  furnishing  all  other  SMI  services  t^.  individuals  enrolled  m  managed  care 

^Includes  transfers  to  Medicaid  Section  1933(c)(2)  of  the  Act  as  added  by  section  4~32ici  of  the  BBA  and  extended  by  section  403  of  the 
CAR,  allocates  an  amount  to  be  transferred  from  the  SMI  trust  fund  to  the  state  Medicaid  programs  This  transfer  is  for  the  purpose  of  paying  the 
SMI  premiums  for  certain  low-mcome  beneiicianes  It  is  net  a  benefit  expenditure  but  is  used  .n  determining  the  SMI  actuaria'  rates  since  it  is  an 
expenditure  of  the  trust  fund 

**  Section  4611  of  the  BBA  specifies  that  expenditures  for  home  health  services  not  considered  posi-mslitutional'  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  m  1998  However  section  461 1(61(1 1  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  amount  of  the  expenditures  transferred  from  the  HI  program  to  the  SMi  program  For  1998,  the  amount  transferred  is  1  6  of  the 
full  cost  for  such  services  for  1999,  '  ■  for  2000  ' ,  for  2001  '  -.  and  tor  2002,  '  <  Therefore  the  adjustment  foi  2001  represents  '  ^  of  the  full 
cost,  and  for  2002.  '  f-  This  amount  adjusts  the  actuanal  rate  tc  reflect  the  correct  amount  attributable  '0  home  health  services. 


Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  Under  Three  Sets  of  Assumptions  for  Financing  Periods 

Through  December  31,  2004 


As  of  December  31 , 

2002 

2003 

2004 

This  projection   Actuanal  status  (in  millions): 

Assets  

34.301 
9053 

25.537 
8.037 

30  566 

Liabilities  

8  929 

Assets  less  liabilities  

25.248 
20,5 

34  301 
9.053 

17.500 
13.5 

25,537 
7.264 

21,636 

Ratio  (m  percent)'  

158 

Low  cost  projection  Actuarial  status  (in  millions): 

Assets  .'. 

41,943 

Liabilities 

8  493 

Assets  less  liabilities *.. 

25,248 

18,273 

33450 

61002 
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Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  Under  Three  Sets  of  Assumptions  for  Financing  Periods 

Through  December  31,  2004— Continued 


As  of  December  31. 

2002 

2003 

2004 

Ratio  (in  percent)' 

21.8 

34,301 
9,053 

15.6 

25,537 
8,798 

27.6 

19.783 
9.356 

High  cost  projection:  Actuarial  status  (in  millions): 

Assets  

Liabilities 

Assets  less  liabilities 

25,248 
19.3 

16,739 
11.8 

10.426 
6.8 

Ratio  (in  percent)'  

'  Ratio  of  assets  less  liabilities  at  the  end  of  the  year  to  the  total  incurred  expenditures  during  the  following  year,  expressed  as  a  percent. 


IV.  Regiiiatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulator\- 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
September  19,  1980  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulator^'  alternatives  and.  if 
regulation  is  necessarv'.  to  select 
regulatorv'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  mclude  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  1  year  (65  FR  69432). 
For  purposes  of  the  RFA,  States  and 
individuals  are  not  considered  to  be 
small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  nor  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
notice  fall  below  this  threshold  as  well. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  notice 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

This  notice  announces  that  the 
monthly  actuarial  rates  applicable  for 
2004  are  $133.20  for  enrollees  age  65 
and  over,  and  $175.50  for  disabled 
enrollees  under  age  65.  It  also 
aimounces  that  the  monthly  SMI 
premium  for  calendar  year  2004  is 
$66.60.  The  SMI  premium  of  $66.60  is 
13.5  percent  higher  than  the  $58.70 
premium  for  2003.  We  estimate  that  the 
cost  of  this  increase  from  the  current 
premium  to  the  approximately  39 
million  SMI  enrollees  will  be  about  $3.7 
billion  for  2004.  Therefore,  this  notice  is 
a  major  rule  as  defined  in  Title  5, 
United  States  Code,  section  804(2)  and 
is  an  economically  significant  rule 
under  Executive  Order  12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

V.  Waiver  of  Proposed  Notice 

The  Medicare  statute  requires  the 
publication  of  the  monthly  actuarial 
rates  and  the  Part  B  premium  amounts 
in  September.  We  ordinarily  use  general 
notices,  rather  than  notice  and  comment 
rulemaking  procedures,  to  make  such 
aimouncements.  In  doing  so,  we  note 
that  under  the  Administrative  Procedure 
Act  interpretive  rules;  general 
statements  of  policy;  and  rules  of  agency 
organization,  procedure,  or  practice  are 
excepted  from  the  requirements  of 
notice  and  comment  rulemaking. 


We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find,  for  good  cause, 
that  prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calculate  the  SMI  premium  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  applying  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  premium  will 
apply,  and  delaying  publication  of  the 
SMI  premium  such  that  it  would  not  be 
published  before  that  time  would  be 
contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

(Section  1839  of  the  Social  Security  Act;  42 
U.S.C.  1395r) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  September  12,  2003. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  October  3,  2003. 
Tommy  G.  Thompson. 
Secretary, 

[FR  Doc.  03-26456  Filed  10-16-03;  10:06 
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ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
Hospital  insurance  premium  for 
calendar  year  2004  under  Medicare's 
Hospital  Insurance  program  (Part  A)  for 
the  uninsured,  not  otherwise  eligible 
aged  (hereafter  known  as  the 
"uninsured  aged"]  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
monthly  Medicare  Part  A  premium  for 
the  12  months  beginning  |anuar\'  1. 
2004  for  these  individuals  is  $343.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
SI 89.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
januarv  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clare  Mt.Farland.  (410)  786-6390. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary- 
enrollment  in  the  Medicare  Hospital 
Insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  aged  65 
and  older  who  are  uninsured  under  the 
Old-Age.  Survivors  and  Disability 
Insurance  (OASDI)  program  or  the 
Railroad  Retirement  Act  and  do  not 
otherwise  meet  the  requirements  for 
entitlement  to  Medicare  Part  A.  (Persons 
insured  under  the  OASDI  program  or 
the  Railroad  Retirement  Act  and  certain 
others  do  not  have  to  pay  premiums  for 
hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  services  performed  and  related 
administrative  costs  incurred  in  the 
followi-ng  calendar  year  with  respect  to 
individuals  aged  65  and  over  who  will 
be  entitled  to  benefits  under  Medicare 
Part  A.  We  must  then  determine,  during 
September  of  each  year,  the  monthly 
actuarial  rate  for  the  following  year  (the 
per  capita  amount  estimated  above 
divided  by  12)  and  publish  the  dollar 
amount  for  the  monthly  premium  in  the 
succeeding  calendar  year.  If  the 
premium  is  not  a  multiple  of  Si.  the 
premium  is  rounded  to  the  nearest 
multiple  of  Si  (or.  if  it  is  a  multiple  of 
50  cents  but  not  of  $1,  it  is  rounded  to 
the  next  highest  SI).  The  2003  premium 
under  this  method  was  S3 16  and  w'as 
effective  Januarv  1.  2003.  (See  67  FR 
64649.  October  21.  2002.) 

Section  181BA  of  Llie  Act  provides  for 
voluntary  enrollment  in  Medicare  Part 


A,  subject  to  payment  of  a  monthly 
premium,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  These  are  individuals  who 
are  not  currently  entitled  to  Part  A 
coverage,  but  who  were  entitled  to 
coverage  due  to  a  disabling  impairment 
under  section  226(b)  of  the  Act.  and 
who  would  still  be  entitled  to  Part  A 
coverage  if  their  earnings  had  not 
exceeded  the  statutorih'  defined 
substantial  gainful  activity  amount 
(section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  provisions  relating  to 
premiums  under  section  1818(d) 
through  (0  of  the  Act  for  the  aged  will 
also  apply  to  certain  disabled 
individuals  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  amended  section  1818(d)  of  the  Act 
to  provide  for  a  reduction  in  the 
premium  amount  for  certain  voluntary 
(section  1818  and  181 8A)  enroUees.  The 
reduction  applies  to  an  individual  who 
is  eligible  to  buy  into  the  Medicare  Part 
A  program  and  who,  as  of  the  last  day 
of  the  previous  month — 

•  Had  at  least  30  quarters  of  coverage 
under  title  II  of  the  Act: 

•  Was  married,  and  had  been  married 
for  the  previous  1-year  period,  to  a 
person  who  had  at  least  30  quarters  of 
coverage; 

•  Had  been  married  to  a  person  for  at 
least  1  year  at  the  time  of  the  person's 
death  if.  at  the  time  of  death,  the  person 
had  at  least  30  quarters  of  coverage;  or 

•  Is  divorced  from  a  person  and  had 
been  married  to  the  person  for  at  least 
10  years  at  the  time  of  the  divorce  if,  at 
the  time  of  the  divorce,  the  person  had 
at  least  30  quarters  of  coverage. 

Section  1818(d)(4)(A)  of  the  Act 
specifies  that  the  premium  that  these 
individuals  will  pay  for  calendar  vear 
2004  will  be  equal  to  the  premium  for 
uninsured  aged  enrollees  reduced  by  45 
percent. 

II.  Monthly  Premium  Amount  for  2004 

The  monthly  premium  for  the 
uninsured  aged  and  certain  disabled 
individuals  who  have  exhausted  other 
entitlement,  for  the  12  months 
beginning  Ianuar\'  1.  2004.  is  S343. 

The  monthly  premium  for  those 
individuals  subject  to  the  45-percent 
reduction  in  the  monthly  premium  is 
$189. 

III.  Monthly  Premium  Rate  Calculation 

As  discussed  in  section  I  of  this 
notice,  the  monthly  Medicare  Part  A 
premium  is  equal  to  the  estimated 
monthly  actuarial  rate  for  2004  rounded 
to  the  nearest  multiple  of  $1  and  equals 
one-twelfth  of  the  average  per  capita 


amount,  which  is  determined  bv 
projecting  the  number  of  individuals 
aged  65  and  over  entitled  to  Hospital 
Insurance  and  the  benefits  and 
administrative  costs  that  will  be 
incurred  on  their  behalf. 

The  steps  involved  in  projecting  these 
future  costs  to  the  Federal  Hospital 
Insurance  Trust  Fund  are: 

•  Establishing  the  present  cost  of 
services  furnished  to  beneficiaries,  bv 
type  of  service,  to  serve  as  a  projection 
base: 

•  ^'rejecting  increases  in  payment 
amounts  for  each  of  the  service  types: 
and 

•  Projecting  increases  in 
administrative  costs. 

We  base  our  projections  for  2004  on 
(a)  current  historical  data,  and  (b) 
projection  assumptions  derived  from 
current  law  and  the  Mid-Session  Review 
of  the  President's  Fiscal  Year  2004 
Budget. 

We  estimate  that  in  calendar  year 
2004,  34.476  million  people  aged  65  and 
over  will  be  entitled  to  benefits  (without 
premium  payment)  and  that  they  will 
incur  $141,849  billion  of  benefits  and 
related  administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  S342.87  and  the  monthly 
premium  is  S343.  The  full  monthly 
premium  reduced  by  45  percent  is  $189. 

IV.  Costs  to  Beneficiaries 

The  2004  premium  of  $343  is  about  9 
percent  higher  than  the  2003  premium 
of $316. 

.  We  estimate  that  approximately 
425.000  enrollees  will  voluntarily  eru"oll 
in  Medicare  Part  A  by  paying  the  full 
premium.  We  estimate  an  additional 
1,000  enrollees  will  pay  the  reduced 
premium.  We  estimate  that  the  aggregate 
cost  to  enrollees  paying  these  premiums 
will  be  about  $138  million  in  2004  over 
2003 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

We  are  not  using  notice  and  comment 
rulemaking  in  this  notification  of  Part  A 
premiums  for  2004.  as  that  procedure  is 
unnecessary'  because  of  the  lack  of 
discretion  in  the  statutorv'  formula  that 
is  used  to  calculate  the  premium  and 
the  solely  ministerial  function  that  this 
notice  serves.  The  Administrative 
Procedure  Act  permits  agencies  to  waive 
notice  and  comment  rulemaking  when 
this  notice  and  public  comment  thereon 
are  unnecessarv'.  On  this  basis,  we 
waive  publication  of  a  proposed  notice 
and  a  solicitation  of  public  comments. 

VI.  Regulator)  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
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12866  (September  1993.  Regulatory 

Planning  and  Review),  tlie  Regulatory 
Flexibility  Act  (RFA)  (September  16,' 
1980,  Pub.  L.  96-3.54).  .section  1102(b)  of 
the  Social  Security  Act.  the  Unfunded 
Mandates  Reform  Act  of  199,5  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  128BB  directs 
agencies  to  assess  ail  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulat(5ry  approaches  that  maximize 
not  benefits  (including  pntentidl 
economic,  environmental,  public  htmlth 
and  safety  effects,  distributive  impacts, 
and  equity).  As  stated  in  Section  IV  of 
this  notice,  we  estimate  that  the  overall 
effect  of  these  changes  in  the  premium 
will  be  a  cost  to  voluntary  (section  1818 
and  1818A)  enrollees  of  about  S138 
million.  Therefore,  this  notice  is  a  major 
rule  as  defined  in  Title  5,  United  States 
Code,  section  804(2)  and  is  an 
economically  significant  rule  under 
Executive  Order  12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  SB 
million  to  S29  million  in  any  1  year. 
Individuals  and  States  are  not 
considered  to  he  small  entities.  We  have 
determined  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  we  are  not  preparing  an 
analysis  for  the  RFA. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulator}' 
impac:t  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Ac:t,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)of  the  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  AcA  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditures  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  10  million.  This 
notice  has  no  consequential  effect  on 


State,  local,  or  tribal  governments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
This  notice  will  not  have  a  substantial 
effect  on  State  or  local  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Suctions  1818(d)(2)  and 

1818A(ci)(2)  pt  the  Social  Security  Act  (42 
U.S.C.  1.39.5ir2(d)(2)  and  1395i-2'a(d)(2)). 

(Catalog  of  Fsderal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  Sedtemher  12,  2003. 

Thomas  A.  %:ully. 

Administrator.  Centers  for  Medicares- 
Medicaid  Services. 

Dated:  Octriher  .T.  2003.  . 

Tommy  G.  Thompson, 

Secretary.      I 

(FR  Doc.  03-|264.57  Filed  10-16-03;  10:06 
ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4061-N] 

Medicare  Program:  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education— November  20,  2003 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C. 

Appendix  2.  section  10(a)  (Pub.  L.  92- 
463).  this  notice  announces  a  meeting  of 
the  Advisory  Panel  on  Medicare 
Education  (the  Panel)  on  November  20, 
2003.  The  Panel  advises  and  makes 
recommendations  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  oa  opportunities  to  enhance 
the  effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program.  This  meeting  is  open  to  the 
public.  This  meeting  replaces  the 
September  18,  2003  meeting  that  was 
canceled  due  to  inclement  weather. 


DATES:  The  meeting  is  scheduled  for 
November  20.  2003  from  9:15  a.m.  to  4 
p.m.  EST. 

Deadline  for  Presentations  and 
Comments:  NovemoeT  13,  2003,  12  noon 
EST 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Washington  Hotel,  1400 
M  Street,  NW..  Washington.  DC  20005, 
(202) 429-1700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Johnson,  Health  Insurance 
Specialist.  Division  of  Partnership 
Development.  Center  for  Beneficiary 
Choices,  Centers  for  Medicare  & 
Medicaid.  Services.  7500  Security 
Boulevard,  mail  stop  S2-23-05. 
Baltimore,  MD  21244-1850,  (410)  786- 
0090.  Please  refer  to  the  CMS  Advisory 
Committees'  Information  Line  (1-877- 
449-5659  toll  free)/ (410-786-9379 
local)  or  the  Internet  [bttp:// 
i\^\'\v. cms. hhs.gov/faca/apme/ 
defauh.asp]  for  additional  information 
and  updates  on  committee  activities,  or 
contact  Ms.  Johnson  via  e-mail  at 
ljohnson3@cms.hhs.gov.  Press  inquiries 
are  handled  through  the  CiMS  Press 
Office  at  (202)  690-6145. 
SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act  (42 
U.S.C.  217a).  as  amended,  grants  to  the 
Secretal-y  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  the 
authority  to  establish  an  advisory  panel 
if  the  Secretary  finds  the  panel 
necessary  and  in  the  public  interest.  The 
Secretary  signed  the  charter  establishing 
this  Panel  on  January  21,  1999  (64  FR 
7849)  and  approved  the  renewal  of  the 
charter  on  January  21,  2003.  The  Panel 
advises  and  makes  recommendations  to 
the  Secretary  and  the  Administrator  of 
the  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  on  opportunities  to 
enhance  the  effectiveness  of  consumer 
education  strategies  concerning  the 
Medicare  program. 

The  goals  of  the  Panel  are  as  follows: 

•  To  develop  and  implement  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  To  enhance  the  Federal 
government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  To  expand  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and  build 
a  community  infrastructure  for 
information,  counseling,  and  assistance. 
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The  current  members  of  the  Panel  are: 
lames  L.  Bildner.  Chairman  and  Chief 
Executive  Officer.  Tier  Technologies; 
Dr.  Jane  Delgado.  Chief  Executive 
Officer.  National  Alliance  for  Hispanic 
Health:  Joyce  Dubow.  Senior  Policy 
Advisor,  Public  Policy  Institute, 
American  Association  of  Retired 
Persons  (AARP);  Clayton  Fong. 
President  and  Chief  Executive  Officer. 
National  Asian  Pacific  Center  on  Aging; 
Timothy  Fuller.  Executive  Director. 
National  Gray  Panthers;  John  Graham 
IV,  President  and  Chief  Executive 
Officer,  American  Society  of 
Association  Executives;  Dr.  William 
Haggett.  Senior  Vice  President. 
Government  Programs.  Independence 
Blue  Cross;  Thomas  Hall,  Chairman  and 
Chief  Executive  Officer.  Cardio-Kinetics. 
Inc.:  David  Knutson.  Director,  Health 
System  Studies.  Park  Nicollet  Institute 
for  Research  and  Education:  Brian 
Lindberg.  Executive  Director.  Consumer 
Coalition  for  Quality  Health  Care: 
Katherine  Metzger,  Director.  Medicare 
and  Medicaid  Programs.  Fallon 
Community  Health  Plan:  Dr.  Laurie 
Powers.  Co-Director.  Center  on  Self- 
Determination.  Oregon  Health  Sciences 
University:  Dr.  Marlon  Priest.  Professor 
of  Emergency  Medicine.  University  of 
Alabama  at  Birmingham;  Dr.  Susan 
Reinhard.  Co-Director,  Center  for  State 
Health  Policy,  Ruigers  Universitv  and 
Chairperson  of  the  Advisorv  Panel  on 
Medicare  Education:  Dr.  Everard 
Rutledge.  \'ice  President  of  Communitv 
Health.  Bon  Secours  Health  Systems, 
Inc.;  Jay  Sackman.  Executive  Vice 
President.  1199  Service  Emplovees 
International  Union;  Dallas  Salisburv. 
President  and  Chief  Executi\e  Officer. 
Employee  Benefit  Research  Institute: 
Rosemarie  Sweeney, Vice  President, 
Socioeconomic  Affairs  and  Policy 
Analysis.  American  .-\cademy  of  Familv 
Physicians;  and  Bruce  Taylor,  Director, 
Employee  Benefit  Policy  and  Plans, 
Verizon  Communications. 

The  agenda  for  the  November  20, 
2003  meeting  will  include  the 
following: 

•  Recap  of  the  previous  (May  21. 
2003)  meeting. 

•  Centers  for  Medicare  &  Medicaid 
Services  Update  and  Center  for 
Beneficiary  Choices  Update. 

•  Medicare  Reform  Update. 

•  Quality  Initiatives  lipdate. 

•  Website  Update. 

•  CMS  Demonstrations. 

•  Research  and  Evaluation:  Sharing 
Research  with  Stakeholders. 

•  Public  Comment. 

•  Listening  Session  with  CMS 
Leadership  * 

•  Next  Steps. 


Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  must  submit  a  written 
copy  of  the  oral  presentation  to  Lynne 
Johnson.  Health  Insurance  Specialist, 
Division  of  Partnership  Development. 
Center  for  Beneficiary  Choices,  Centers 
for  Medicare  &  Medicaid  Services.  7500 
Security  Boulevard.  Mail  stop  S2-23- 
05.  Baltimore.  MD  21244-1850  or  by 
email  at  ljohnson3@cms.hhs.gov  no  later 
than  12  noon  EST.  November  13,  2003. 
The  number  of  oral  presentations  mav 
be  limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Johnson  bv  12  noon 
EST,  November  13,  2003.  The  meeting 
is  open  to  the  public,  but  attendance  is 
limited  to  the  space  available. 

Special  Accommodation:  Individuals 
requiring  sign  language  interpretation  or 
other  special  accommodations  should 
contact  Ms.  Johnson  at  least  15  days 
before  the  meeting. 

Authority:  Sec.  222  of  the  Public  Health 
Service  Act"  (42  U.S.C.  217a)  and  sec.  10(a) 
of  Pub.  L.  92^63  (5  U.S.C.  App.  2,  sec.  10(a) 
and  41  CFR  102-3). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.733,  Medicare — Hospital 
Insurance  Program;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated;  October  17,  2003. 
Thomas  A,  Scully, 

Administrator.  Centers  for  Medicare  S- 
Medicaid  Senices. 
(PR  Doc.  03-2682,=)  Filed  10-23-03:  8:4.5  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1253-Nj 

Medicare  Program:  November  17.  2003. 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council  (the  Council).  The  Council  will 
be  meeting  to  discuss  certain  proposed 
changes  in  regulations  and  carrier 
manual  instructions  related  to 
physicians'  ser\dces,  as  identified  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary). 
These  meetings  are  open  to  the  public. 


DATES:  The  meeting  is  scheduled  for 
November  17,  2003.  from  8:30  a.m  until 
5  pm.  E.ST. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800.  8th  floor,  at  the  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 
MEETING  REGISTRATION:  Persons  wishing 
to  attend  this  meeting  must  contact 
Diana  Motsiopoulos.  The  Council 
Administrative  Coordinator,  by  email  at 
dmotGiopoulos@cms.hhs.gov  or  by 
telephone  (410)  786-3379.  at  least  72 
hours  in  advance  to  register.  Persons  not 
registered  in  advance  will  not  be 
permitted  into  the  Humphrey  Building 
and  will  not  be  permitted  to  attend  the 
meeting.  Persons  attending  the  meeting 
will  be  required  to  show  a  j>hotographic 
identification,  preferably  a  valid  driver's 
license,  before  entering  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Sinum.  NLD..  Executi\e 
Director,  Practicing  Physicians  Advisorv 
Council,  7500  Securitv  Blvd.,  Mail  Stop 
C4-11-27,  BaltimorcMD  21244-1850, 
410-786-3379.  News  media 
representatives  should  contact  the  CMS 
Press  Office,  (202)  690-6145.  Please 
refer  to  the  CMS  Advisor*'  Committees 
Information  Line  (1-877-449-5659  toll 
free)/(410-786-9379  local)  or  the 
Internet  at  http://v\'H'w. cms. hhs.gov/ 
faca/ppac/default.asp  for  additional 
information  and  updates  on  committee 
acti\itips 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Ser\'ices  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  (the  Act)  to  appoint  a 
Practicing  Physicians  Advisory  Council 
(the  Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  ser\dces,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory'  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Ser\'ices  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  must  have  submitted  at 
least  250  claims  for  physicians'  services 
under  Medicare  in  the  previous  year. 
Members  of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  of  the  Council  must  be 
physicians  as  described  in  section 
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1861(r)(l)  of  the  Act;  that  is.  State- 
licensed  doctors  of  medicine  or 
osteopathy.  The  remaining  4  members 
may  include  dentists,  podiatrists, 
tjptometrists  and  chiropractors. 
Members  serve  for  overlapping  4-year 
terms;  terms  of  more  than  2  vears  are 
contingent  upon  the  renewal  of  the 
Council  by  appropriate  action  prior  to 
its  termination.  Section  1868(a)  of  the 
Act  provides  that  nominations  to  the 
Set;retary  for  (Council  membership  must 
be  made  by  medic  al  organizations 
representing  physicians. 

The  Council  held  its  first  meeting  on 
May  n.  1992.  The  current  members  are: 
James  Bergeron.  M.D.;  Ronald 
Castallanos,  M.D.,  Rebecca  Gaughan, 
M.D.;  Carlos  R.  Hamilton.  M.D.;  Joseph 
Heymani  M.D.:  Dennis  K.  Iglar.  M.D.: 
loe  [ohnson.  DC:  Christopher  Leggett, 
M.D.;  Barbara  McAneny,  M.D.;  Angelyn 
L  Moultrie-Lizana,  D.CD.:  Laura  B. 
Powers.  M.D  :  Michael  T.  Rapp.  M.D.; 
Amilu  Rothhamnii-r.  M.D.;  Robert  L. 
Urata.  M.D.;  and  Douglas  L.  Wood.  M.D. 

The  meeting  will  commence  with  a 
Council  update  on  the  status  of  prior 
recommendations,  followed  bv 
ifiscussion  and  comment  on  the 
following  agenda  topics; 

•  Phvsician's  Regulatory  Issues  Team 
(PRIT).' 

•  Power  (J[)erated  Vehicles. 

•  Current  Status  on  Physicians 
Providing  Professional  Courtesy. 

•  Provider  (Communications  (GAO 
Report  02-249:  CCommunications  with 

Physicians  can  be  Improved;  February 
2002). 

•  Outpatient  Prospective  Payment 
System  for  C.Y  2004  and  Physician  Fee 
Schedule  Final  Rules  for  CY  2004. 

•  Cpdate  on  Current  Procedural 
Terminology /Evaluation  and 
Management  (Coding  Guidelines. 

•  Update  on  Prescription  Drug  Card 
Benefit. 

•  End  Stage  Renal  Disease  (ESRD) 
Quality  Initiative. 

•  IC;  Statutory  Authority  and  FY  2004 
Work  Plan. 

For  additional  information  and 
clarification  on  these  topics,  contact  the 
Executive  Director,  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  Individual  physicians  or 
medical  organizations  that  represent 
physicians  wishing  to  cffake  a  5-minute 
oral  presentation  on  agenda  issues 
should  contact  the  E.xecutive  Director  by 
12  noon,  October  31.  2003,  to  be 
scheduled.  Testimon\'  is  limited  to 
agenda  topics  only  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
presenter's  oral  remarks  must  be 
submitted  to  Diana  Motsiopoulos, 
Administrative  Coordinator,  no  later 


than  12  nion,  November  7,  2003,  for 
distribution  to  Council  members  for 
review  prior  to  the  meeting.  Physicians 
and  medical  organizations  not 
scheduled  to  speak  may  also  submit 
written  comments  to  the  Administrative 
Coordinator  for  distribution.  The 
meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Special  Accommodations: 
Individuals  requiring  sign  language 
interpretation  or  other  special 
accommodation  should  contact  Diana 
Motsiopoulos  by  e-mail  at 
dmotsiopoulos'&cms. hhs.gov  or  by 
telephone  at  (410)  786-3379  at  least  10 
days  before  the  meeting. 

Authority:  Sention  1868  of  the  Social 
Security  Aol  (42  U.S.C.  1395ee)  and  section 
10(a)  of  Pufclic  Law  92-463  (5  U.S.C.  App.  2. 
section  10(1 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nd.  93.773,  Medicare — Hospital 
Insurance:  ind  Program  No.  93.774, 
Medicare— ISupplenientary  Medical 
Insurance  Hrogram) 

Dated:  Ottober  17,  2003. 

Thomas  A.Scully, 

AdministrcMor,  Centers  for  Medicare  S- 

Medicaid  Spn'ice.s. 

IFR  Doc.  03-26824  Filed  10-23-03:  8:45  am| 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1 999N-1 1 68] 

Relative  Risk  to  Public  Health  From 
Foodborne  Listeria  Monocytogenes 
Among  Selected  Categories  of  Ready- 
to-Eat-Foods;  Risk  Assessment; 
Availability 

AGENCY:  I'lxid  and  Drug  Administration. 

HHS 

ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  anri  Human  Services  (HHS),  in 
cooperation  with  the  Food  Safety  and 
Inspectioii  Service  (FSIS)  »f  the  U,S, 
Department  of  Agriculture,  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  of  HHS,  are 
announcing  the  availability  of  a 
quantitative  risk  assessment  on  the 
relationship  between  foodborne  Listeria 
monocytogenes  and  human  health  that 
considers  23  ready-to-eat  food 
categories. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  risk  assessment 
document  and  CD-ROM  of  the  model,  to 
Sherri  Dennis,  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN)  (see 


FOR  FURTHER  INFORMATION  CONTACT).  The 
document  is  entitled  "Quantitative 
Assessment  of  Relative  Risk  to  Public 
Health  From  Foodborne  Listeria 
monocA'to'^enes  Among  Selected 
Categories  of  Ready-to-Eat-Foods."  Send 
one  self-adhesive  label  with  vour 
address  to  assist  that  office  in 
processing  your  request.  You  also  may 
request  a  copy  of  the  risk  assessment 
document  by  faxing  your  namp  and 
mailing  address  with  thf  name  of  the 
document  you  are  requesting  to  the 
CFSAN  Outreach  and  Information 
Center  at 1-877-36B-3322.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  this  document. 

A  copy  of  the  risk  assessment 
document  may  be  reviewed  at  the  FD.A 
Division  of  Dockets  Management  (HFA- 
305)(Docket  No.  99N-1168)  at  5630 
Fishers  Lane,  ri.i.  1001.  Rockville.  MD 
20852.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  and  at  the  FSIS 
Docket  Clerk's  Office  (Docket  No.  00- 
048N),  U.S.  Department  of  Agriculture, 
rm.  102.  Cotton  Annex.  300  12th  St. 
S\V.,  Washington,  DC  20250,  between 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  B.  Dennis,  Risk  Assessment 
Coordinator.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-()06).  Food  and 
Drug  Administration.  5100  Paint  Branch 
Pkwy..  College  Park.  MD.  20740.  301- 
436-1914. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  January  19, 
2001  (67  FR  5515),  FDA  and  FSIS  ' 
announced  the  availability  of  a  draft  risk 
assessment  on  the  relationship  between 
foodborne  Listeria  mnnocxingenes  and 
human  health  that  consiciers  categories 
of  ready-to-eat  food.  FDA,  FSIS,  and 
CDC  held  a  public  meeting  on  March  19, 
2001  (66  FR  13544).  to  receive 
comments  on  the  technical  aspects  of 
the  draft  risk  assessment.  Interested 
persons  were  given  until  March  20. 
2001.  with  extensions  to  May  21.  2001, 
and  to  July  18,  2001.  to  comment  on  the 
document.  The  risk  assessment  has  been 
revised  in  response  to  the  public 
comments,  newly  available  data,  and 
updated  modeling  techniques. 

IL  Risk  Assessment 

The  purpose  of  the  quantitative  risk 
assessment  is  to  examine  systematically 
available  scientific  data  and  information 
to  estimate  the  relative  risks  of  serious 
illness  and  death  associated  with 
consumption  of  different  types  of  ready- 
to-eat  foods  that  may  be  contaminated 
with  L.  monocytogenes.  This 
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examination  of  the  current  science  and 
the  models  developed  from  it  are  among 
the  tools  available  to  FDA  and  FSIS  to 
evaluate  the  effectiveness  of  current  and 
future  policies,  programs,  guidance,  and 
regulator}'  practices  to  minimize  the 
public  health  impact  of  this  pathogen. 
Quantitative  risk  assessment  of 
microbial  pathogens  is  a  structured 
process  of  collecting  and  evaluating  data 
and  information  to  assess  the  risks  to 
human  health  from  consumption  of 
pathogenic  microorganisms.  The  risk 
assessment  evaluates  the  available  data 
on  food  consumption,  contamination  by 
L.  monocyiogenes  of  various  foods 
within  23  ready-to-eat  food  product 
categories,  growth  of  the  pathogen  in 
such  foods,  and  the  infectious  dose.  The 
risk  assessment  follows  the  framework 
recommended  both  by  the  National 
Academy  of  Sciences  and  the  Codex 
Alimentatius  Commission.  This 
structured  framework  involves  the 
following  steps: 

(1)  Hazard  Identification.  The 
collection  and  critical  review  of  data 
and  information  on  health  effects 
associated  with  consumption  of  L. 
mon  ocy^ogen  es . 

(2)  Exposure  Assessment.  The 
determination  of  exposure  to  L 
monocytogenes  from  consumption  of 
various  foods  using  prevalence  and  food 
consumption  data. 

(3)  Hazard  Characterization/  Dose- 
response.  The  description  of  the 
relationship  between  L.  monocytogenes 
exposure  level  and  frequency  of  severe 
illness  or  mortality  using 
epidemiological  investigations  and  data 
from  animal  studies. 

(4)  Risk  Characterization.  The 
integration  of  the  exposure  and  dose- 
response  data  to  estimate  both  the  risk 
to  the  public  heath  and  the  uncertainty 
associated  with  this  estimate. 

The  risk  assessment  provides 
estimates  of  the  number  of  cases  of 
listeriosis  associated  with  consumption 
of  23  ready-to-eat  food  categories  on 
both  a  per  serving  and  per  annum  basis 
and  provides,  though  the  assignment  of 
predicted  relative  risk  rankings,  a  means 
of  comp'aring  the  relative  risks  among 
the  different  food  categories  and 
different  population  groups.  The  results 
of  the  risk  assessment  reinforce  past 
epidemiological  conclusions  that 
foodborne  listeriosis  is  a  moderately 
rare  but  severe  disease  and  that  certain 
foods  are  more  likely  to  be  vehicles  for 
L.  monocytogenes  and  associated  with 
outbreaks  and  sporadic  illnesses. 
Consumer  exposure  to  L. 
monocytogenes  at  the  time  of 
consumption  is  affected  by  these  five 
factors:  (1)  Amounts  and  frequency  of 
consumption  of  a  ready-to-eat  food,  (2) 


frequency  and  levels  of  L. 
monocytogenes  in  a  ready-to-eat  food, 
(3)  potential  of  the  food  to  support 
growth  of  L.  monocUogenes  during 
refrigeration.  (4)  refrigerated  storage 
temperature:  and  (5)  duration  of 
refrigerated  storage  before  consumption. 
In  interpreting  the  results  of  the  risk 
assessment,  the  food  categories  were 
divided  into  five  overall  risk 
designations  based  on  different 
approaches  needed  to  control  foodborne 
listeriosis. 

III.  Electronic  Access 

The  risk  assessment  document  is 
available  electronically  at 
ww>Av.cf san.fda.gov.  vrww.fsis.usda.gov. 
v.'ww. foodsafety.gov.  and 
wwvi'.f oodriskclearinghouse.umd.edu. 

Dated:  October  10.  2003. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  0.1-26566  Filed  10-21-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURtTY 

Customs  and  Border  Protection 

U.S.  Customs  and  Border  Protection 
Trade  Symposium  2003 

agency:  us.  Customs  and  Border 
Protection,  Homeland  Security. 
ACTION:  Notice  of  trade  symposium. 

SUMMARY:  This  document  announces 
that  U.S.  Customs  and  Border  Protection 
(CBP)  will  convene  a  major  trade 
symposium  that  will  feature  joint 
discussions  by  Department  of  Homeland 
Security  and  CBP  personnel,  members 
of  the  trade  community,  and  other 
public  and  private  sector  representatives 
on  the  agency's  role  in  the  new 
Department,  international  trade  security 
initiati\es  and  the  unification  of 
functions  at  the  border.  Commissioner 
Robert  C.  Bonner  will  be  the  keynote 
speaker.  Members  of  the  international 
trade  and  transportation  communities 
and  other  interested  parties  are 
encouraged  to  attend,  and  those 
attending  are  requested  to  register  early. 
DATES:  Check-in  and  a  reception  will  be 
held  on  Wednesday,  November  19. 
2003.  from  fi  p.m  until  8  p.m.  The 
symposium  will  be  held  on  Thursday. 
November  20.  2003.  from  8:30  a.m.  until 
6  p.m.  and  on  Friday,  November  21, 
2003,  from  8  a.m.  until  12  p.m.  All 
registrations  must  be  made  on-line  and 
confirmed  with  payment  on  a  space- 
available  basis  by  November  14th. 
ADDRESSES:  The  Trade  Symposium  of 
2003  will  be  held  in  Washington.  DC,  at 


the  Ronald  Reagan  Building  and 
International  Trade  Center,  at  1300 
Pennsylvania  Avenue,  NW  Check-in 
and  a  reception  will  be  held  in  the 
Pavilion  Room  on  Wednesday, 
November  19th.  The  symposium  will  be 
held  in  the  Amphitheater  on  Thursday, 
November  20th,  and  in  the  Atrium 
Ballroom  on  Friday.  November  21st. 

FOR  FURTHER  INFORMATION  CONTACT:  ACS 
Client  Kppres»'n1ativ<'s.  CBP  .Account 
Managers:  Keguiator}  .^udit  Trade 
Liaisons;  or  the  Office  of  Trade 
Relations  at  (202)  927-1440  or  at 
tradereIations@dhs.gov.  To  obtain  the 
latest  information  on  the  program  or  to 
register  on-line,  visit  the  CBP  Web  site 
at  http://wH'w. cbp.gov.  Requests  for 
special  needs  should  be  sent  to  the 
Office  of  Trade  Relations  at 
traderelations@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  and  Border  Protection  (CBP) 
will  be  convening  a  major  trade 
symposium  (U.S.  Customs  and  Border 
Protection  Trade  Symposium  2003)  on 
Thursday,  November  20.  2003,  from 
8:30  a.m.  until  6  p.m.  and  on  Friday, 
November  21.  2003.  from  8  a.m.  until  12 
p.m.  at  the  Ronald  Reagan  Building  and 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW.. 
Washington.  DC.  The  symposium  will 
feature  joint  discussions  by  Department 
of  Homeland  Security  and  CBP 
personnel,  members  of  the  trade 
community,  and  other  public  and 
private  sector  representatives  on  the 
agency's  role  in  the  new  Department, 
international  trade  security  initiatives 
and  the  unification  of  functions  at  the 
border.  Commissioner  Robert  C.  Bonner 
will  be  the  keynote  speaker.  Members  of 
the  international  trade  and 
transportation  communities  and  other 
interested  parties  are  encouraged  to 
attend. 

The  cost  is  $150  per  individual  and 
includes  all  symposium  activities. 
Interested  parties  are  requested  to 
register  early,  as  space  is  limited  All 
registrations  must  be  made  on-line  at 
the  CBP  Web  site  [http://vnMi^-.cbp.gov). 
Registrations  will  be  accepted  on  a 
space-available  basis  and  must  be 
confirmed  with  payment  by  November 
14,  2003.  The  Renaissance  Washington 
DC  Hotel.  999  9th  Street.  NW  .  has 
reserved  a  block  of  rooms  for 
Wednesday,  November  19th  and 
Thursday.  November  20th  at  a  rate  of 
USS189  per  night.  Reservations  must  be 
confirmed  with  the  hotel  bv  October 
31st.  Call  202-898-9000  or  1-800-228- 
9290  and  reference  the  "CBP  Trade 
Symposium.' 
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Dated:  October  21.  2003. 
Eula  D.  VValden. 

Aituij^  Diructor.  Office  of  Trade  Relations. 
|FR  Doc.  03-26946  Filed  10-23-03;  8:45  ami 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Docket  No.  FR-4820-N-41] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Inspection  Checklist — Additions/ 
Modifications  to  Manufactured  Homes 

agency:  ()ffic:f  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  Tht'  proposed  information 
(ollection  rt;quirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review',  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
2.?.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  ((imments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  N'umber  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  .Street. 
SVV..  L'Enfant  Plaza  Building.  Room 
8003.  Washington.  DC  20410  or 
Wavnf'E<idin'<'lbud.i;nv. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris.  Director.  Office  of 
Single  Family  Program  Development. 
Department  of  Housing  and  Urban 
Develfipment.  451  7th  Street  SW., 
Washington,  DC  20410.  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
revitnv,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  25,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  cont;erning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  propiosed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  theagencv,  including 
wiiether  the  information  will  have 


practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
inform.ation: 

Title  of  Proposal:  Inspection 
Checklist — ^Additions/Modifications  to 
Manufactured  Homes. 

OMB  Control  Number,  if  applicable: 
2502-New  Collection. 

Description  of  the  need  for  the 
information  and  proposed  use:  Add-ons, 
alterations,  or  modifications  to  a 
manufactured  home  may  cause  the  unit 
to  be  in  noncompliance  with  Federal 
manufactured  home  construction  and 
safety  standards.  If  the  add-on, 
alteration,  or  modification  causes  the 
basic  manufactured  home  to  fail  to 
conform  to  the  standards;  any  sale  or 
offer  for  sale  of  the  home  is  prohibited 
until  the  home  is  brought  into 
conformance  with  the  standards.  A 
manufactured  home  that  has  had  any 
additions,  alterations,  or  modifications 
must  be  subjected  to  an  inspection  in 
order  to  be  considered  for  FHA 
mortgage  insurance.  The  inspection  will 
ensure  that  the  manufactured  home  is  in 
compliance  with  the  construction  and 
safety  standards. 

Agency  form  numbers,  if  applicable: 
HUD-54875. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  5,000 
generating  approximately  5,000  annual 
responses;  the  frequency  of  responses  is 
on  occasion;  the  estimated  time  needed 
to  prepare  the  responses  is  30  minutes: 
and  the  estimated  total  number  of 
burden  hours  is  2.500, 

Status  of  the  proposed  information 
collection:fiew  Collection, 

Authority:  I'he  Paperwork  Reduction  Act 
of  1995,  44  t  .S.C,  Chapter  25,  as  amended. 

Dated:  October  16,  2003. 

Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioriier. 

I  PR  Doc.  03-26901  Filed  10-23-03;  8:45  ami 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-42] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Request  for  Construction  Change 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review',  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
23.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  t3MB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW..  L'Enfant  Plaza  Building.  Room 
8003,  Washington.  DC  20410  or 
WayneEddins'ahud.iiov 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McCullough.  Director.  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW.. 
Washington.  DC  20410.  telephone  (202) 
708-1142,  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enha^ice 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
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technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Construction  Change. 

OMB  Control  Number,  if  applicable: 
2502-0011. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Contractors,  mortgagors,  and  mortgagees 
use  forms  HUU-924.37.  HlJD-92441. 
HUD-92442.  HUD-92442A.  HUD- 
92442-CA.  HUD-92442-A-CA  to  obtain 
approval  of  changes  in  contract 
drawings  and  specifications  from  the 
FHA  Commissioner.  The  information 
collections  are  needed  by  HUD  to  make 
sure  the  respondents  are  in  compliance 
with  the  provisions  set  forth  in  Article 
l.E  of  the  construction  contract,  which 
states  "Changes  in  Drawings  and 
Specifications  or  any  terms  of  the 
Contract  Documents,  or  orders  for  extra 
work,  or  changes  by  altering  or  adding 
to  the  work,  or  which  will  change  the 
design  concept,  may  be  effected  only 
with  the  prior  approval  of  the  Owner's 
Lender  (more  particularly  identified 
below  and  hereinafter  referred  to  a  the 
"Lander"),  and  the  Commission  under 
such  conditions  as  either  the  Lender  or 
the  Commissioner  may  establish." 

Agency  form  numbers,  if  applicable: 
HUD-92437.  HUD-92441,  HUD-92442, 
HUD-92442A,  HUD-92442-CA,  HUD- 
92442A-CA. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
20.300:  the  number  of  respondents  is 
2.200  generating  approximately  4.000 
annual  responses;  the  frequency  of 
response  is  on  occasion:  and  the 
estimated  time  needed  to  prepare  the 
responses  varies  from  1  hour  to  16 
hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  .\c.i 
of  199,T,  44  U.S.C.  Chapter  .'J,5.  as  amended. 

Dated:  October  16,  2003. 
Sean  G.  Cassidy. 

General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 

fFR  Do(    0:3-26902  Filed  10-2,3-03:  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4820-N-43] 

Notice  of  Proposed  Information 
Collection:  Comment  Request: 
Financial  Statement  of  Corporate 
Applicant  for  Cooperative  Housing 
Mortgage 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
23,  2003. 

ADDRESSES:  Interested  persons  are 
iin  ift^l  t(i  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S\V..  L'Enfant  Plaza  Building.  Room 
8001,  Washington,  DC  20410  or 
Wayne_Eddins@h  u  d.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough.  Directur.  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410.  telephone  (202) 
708-1142,  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  ntembers  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  w^hether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 


appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Financia]  Statement 
of  Corporate  Applicant  for  Cooperative 
Housing  Mortgage. 

OMB  Control  Number,  if  applicable: 
2502-0058. 

Description  of  the  need  for  the 
information  and  proposed  use:  Sections 
213  and  221(d)(3)  of  the  National 
Housing  Act,  as  amended,  authorizes 
the  Secretarv-  of  the  Department  of 
Housing  and  Urban  Development  to 
insure  mortgages  covering  property  held 
by  a  non-profit  cooperative  ownership- 
housing  corporation.  The  Act  states: 
"any  mortgages  insured  under  this 
Section  shall  provide  for  complete 
authorization  by  periodic  payments 
within  such  terms  as  the  Secretary'  may 
prescribe,  but  not  to  exceed  fortv  years 
from  the  beginning  of  amortization  of 
the  mortgage  *   *   *"  In  order  to 
determine  the  capacity  of  the  borrower 
corporation  and  the  individual  members 
to  meet  the  statutory'  requirement  for 
repayment,  the  Department  is  required 
to  examine  the  credit  reports  of 
individual  members  and  their  personal 
financial  statements  to  determine  the 
members'  credit  standing,  ability  to  pay. 
and  stability  of  employment.  This 
analysis  assists  the  Department  in 
accurately  assessing  the  credit  risk 
regarding  the  loan  amount  and 
amortization  period. 

Agency  form  numbers,  if  applicable: 
HUD-93232-A. 

Estimated  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  estimation  of  the 
total  burden  hours  needed  to  prepare 
the  information  collection  is  25.  The 
number  of  respondents  is  100  generating 
approximately  100  annual  responses; 
the  frequency  of  response  is  on 
occasion:  and  the  estimated  time  needed 
to  prepare  the  response  is  15  minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  199.5.  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  Ortober  16.  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

|FR  Dof   03-26903  Filed  10-23-03;  8:45  am) 

BILLING  CODE  4210-77-W 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-43] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretarv'  for  Community  Planning  and 
Development.  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  24.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston.  Department  of  Housing 
and  Urban  Development.  Room  7262. 
451  Seventh  Street  SVV.,  Washington. 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12.  1988 
court  order  in  Xationcil  Coalition  for  the 
Homeless  v   Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis. 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  16,  2003. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 

Programs. 

(FR  Doc.  03-2670.'?  Filed  10-23-0.3;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission:  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  December  4, 
2003. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  on 
December  04.  2003  at  9  a.m.  at  Brigham 
Hill  Community  Farm  located  at  37 
Wheeler  Road,  North  Grafton,  MA  for 
the  following  reasons: 

1.  Approval  of  Minutes. 

2.  Chairman's  Report. 

3.  Executive  Director's  Report. 

4.  Financial  Budget. 

5.  Public  Input. 

It  is  anticipated  that  about  twenty-five 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey.  Executive  Director. 
John  H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Elizabeth  McCoiuiell, 

Chief  of  Administration  BR  VNHCC. 

[FR  Doc.  03-26985  Filed  10-22-03;  10:25 

am] 

BILLING  CODE  4310-flK-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
endangered  species  and  marine 
mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  v^nritten 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq],  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq  },  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  found  that  (1)  the  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  Section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 


Pemirtno                                                  Applicant                             Receipt  ot  apphcaton  Federal  Reg-     |   permit  issuance  date 

i 

Endangered  Species 

005821,  073403  and  073404      

Ferdinand  Fercos  and  Anton  Fercos 
Hantig. 

68  FR  44807;  July  30,  2003  

September  29,  2003. 

"t 

Marine  Mammals 

072865  

072820  

073125  .T 

Donald  Graham   ...1 

Joe  P   Murphy  .1 

Chnstopher  K.  Fanrin  

68  FR  40291 ;  July  7,  2003   

68  FR  41167:  July  10,  2003  

68  FR  39961:  July  3,  2003  

September  24.  2003. 
September  30.  2003 
September  30,  2003 

Federal  Register    \'ol.  (18.  \o.  2n6/Fridav.  Ottd! 
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Dated:  October  10,  2003. 
Monica  Farris, 

Sfnuir  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

IFR  Doc  .  0.1-25821  Filed  10-23-03:  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  N'otice  of  receipt  of  applications 

for  [vrniit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  cnnduct  certain  activities  with 
endangered  species. 
DATES:  Written  data,  comments  or 
requests  must  be  received  bv  November 
24.  200,3 

ADDRESSES:  Documents  and  other 

information  submitted  with  these 
applications  are  available  fnr  rc\iew. 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  fnr  a  copy  of  such  documents 
withm  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203; 
fa.x  703/358-2281 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703 '3.58-2104 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 

the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  James  W.  Bailey, 
Greenwood.  South  Carolina.  PRT- 
077730. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pvgargus 
dnrcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  John  W.  Miller. 
CollierviUe.  TN.  PRT-0781,5,5. 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophv  of  one 
male  bontebok  (Damaliscus  pvgargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Dr.  Duane  Rumbaugh, 
Decatur,  GA.  PRT-077372. 

The  applicant  requests  a  permit  to 
export  the  carcass  of  one  captive  born 
female  pygmy  chimpanzee  (Pan 
paniscus)  to  the  Primate  Research 
Institute  of  Kyoto  University,  Japan,  for 
the  purpose  of  scientific  research. 

Applicant:  George  Garden  Circus 
International,  Springfield,  MO.  PRT- 
016016. 

The  applicant  requests  a  permit  to 
export  one  Asian  elephant  (Elephas 
maximus)  born  in  captivity  to 
worldwide  locations  for  the  purpose  of 
enhancement  of  the  species  tfu-ough 
conservation  education.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  three- 
year  period  and  the  import  of  any 
potential  progeny  born  while  overseas. 

Dated:  October  10.  2003. 
.Monica  Karris. 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
[PR  Doc.  03-26822  Filed  10-23-03:  8:45  am] 
BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-070-1150-PG] 

Notice  of  Public  Meeting,  Upper  Snake 
River  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

IntfTior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policv  and  Management 
Act  (FLPMA)  and  the  Federal  Advisorv 
Committee  Act  of  1972  (FACA),  the  U,"S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Upper  Snake 
River  Resource  Advisory  Council  (RAC), 
will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
November  19  and  20.  2003  at  the  BLM 
Pocatello  Field  Office,  4350  Cliffs  Drive, 
in  Idaho  Falls.  Idaho.  The  meeting  will 
start  November  19  at  10  a.m.,  with  the 
public  comment  period  beginning  at 
approximately  1  p.m.  The  meeting  will 
adjourn  on  November  20  at  or  before  5 
p.m. 

SUPPLEMENTARY  INFORMATION:  The  15- 
membei  Council  advises  the  Secretary 


of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  BLM  Upper  Snake 
River  District  (USRD),  which  covers 
south-central  and  southeast  Idaho,  At 
this  meeting,  topics  we  plan  to  discuss 
include: 

Orientation  for  new  members  of  the 
RAC. 

Election  of  new  RAC  Officers  for  the 
2003-2004  term. 

The  RACs  work  plan  for  the  coming 
year. 

Updates  on  major  planning  projects  in 
the  USRD.  including  coordination  of 
subgroups. 

Updates  on  the  Director's  Sustaining 
Working  Landscapes  Initiative,  and 
the  RACs  feedback  to  the  BLM  State 
Director. 

An  update  on  the  Idaho  BLM's  proposed 
organizational  refinements. 

Brief  over\'iews  on  other  BLM  programs: 
Wild  Horse  and  Burros,  and 
Abandoned  Mine  Lands. 

Other  items  of  interest  raised  bv  the 
Council. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 

The  meetings  for  2004  will  also  be  set 
at  this  meeting,  and  the  dates  and  times 
will  be  announced  in  a  future  Federal 
Register  Notice  and  through  local 
media. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  RAC  Coordinator.  Upper 
Snake  River  District.  1405  Hollipark  Dr., 
Idaho  Falls,  ID  83401.  Telephone  (208) 
524-7559. 

Dated:  October  20.  2003. 
David  O,  Howell. 
Public  Affairs  Specialist. 
IFR  Doc.  03-26838  Filed  10-23-03;  8:45  am] 

BILLING  CODE  431CV-GG-P 
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DEPARTMENT  OF  THE  IhfTERIOR 

Minerals  Management  Service 

Gulf  of  Mexico,  Outer  Continental 
Shelf,  Central  Planning  Area,  Oil  and 
Gas  Lease  Sale  190  (2004) 
Environmental  Assessment 

agency:  Minerals  Management  Service. 
ACTION:  Notice  of  availability  of  an 
environmental  assessment. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  prepared  an 
environmental  assessment  (EA)  for 
proposed  Gulf  of  Mexico  Outer 
Continental  Shelf  (DCS)  Central 
Planning  Area  (CPA)  Lease  Sale  190.  In 
this  EA,  MMS  reexamined  the  potential 
environmental  effects  of  the  proposed 
action  and  its  alternatives  based  on  any 
new  information  regarding  potential 
impacts  and  issues  that  were  not 
available  at  the  time  the  Gulf  of  Mexico 
DCS  Oil  and  Gas  Lease  Sales:  2003- 
2007,  Central  Planning  Area  Sales  185, 
190,  194.  198.  and  201,  and  Western 
Planning  Area  Sales  187,  192.  196,  and 
200.  Final  Environmental  Impact 
Statement.  Volumes  I  and  II  fMultisale 
EIS)  was  completed  in  November  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service.  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard,  New  (Jrieans,  Louisiana 
70123-2394,  Mr.  Joseph  Christopher, 
telephone  (504)  736-2774. 
SUPPLEMENTARY  INFORMATION:  The 
Multisale  EIS  analyzed  the  effects  of  a 
typical  lease  sale  by  presenting  a  set  of 
ranges  for  resource  estimates,  project 
exploration  and  development  activities, 
and  impact-producing  factors  for  any  of 
the  proposed  CPA  lease  sales.  The  level 
of  activities  projected  for  proposed 
Lease  Sale  190  falls  within  these  ranges. 
No  new  significant  impacts  were 
identified  for  proposed  Lease  Sale  190 
that  were  not  already  assessed  in  the 
Multisale  EIS.  Proposed  CPA  Lease  Sale 
190  is  the  second  CPA  lease  sale 
scheduled  in  the  Outer  Continental 
Shelf  Oil  and  Gas  Leasing  Program: 
2002-2007  (5-Year  Program).  As  a 
result.  MMS  determined  that  a 
supplemental  EIS  is  not  required  and 
prepared  a  Finding  of  No  New 
Significant  Impact. 

EA  Availabilitv:  To  obtain  a  copy  of 
the  EA.  you  may  contact  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
Information  Office  (MS  5034).  1201 
Elmwood  Park  Boulevard.  Room  114, 
New  Orleans,  Louisiana  70123-2394  (1- 
800-200-GULF).  You  may  also  view  the 
EA  on  the  MMS  Web  siteat  http:// 
www.  go  mr.mnis.gov. 


Dated:  September  4,  2003. 
Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Begion. 
IFR  Doc.  03-2691.5  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4310-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1056 
(Preliminary)) 

Certain  Aluminum  Plate  From  South 
Africa  j 

AGENCY:  United  States  International 

Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminarv  phase  antidumping 
investigation  No.  731-TA-1056 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  South  Africa  of  certain 
aluminum  plate,  provided  for  in 
subheading  7606.12.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  1 ,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  December  8,  2003. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  16,  20003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 


205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
v^-wiv. usitc.gov].  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  16,  2003.  by  Alcoa, 
Inc..  Pittsburgh.  PA. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  pubLc  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  IBPI)  under  an 
administrative  protective  order  (APO) 
and  BPl  serx'ice  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
serv  ice  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  November 
6,  2003,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street, 
SW.,  Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Christopher  }.  Cassise  (202-708- 
5408)  not  later  than  November  4.  2003. 
to  arrange  for  their  appearance.  Parties 
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in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  mav  aid  the 
Commission's  deliberations  mav  request 
permission  to  present  a  short  statement 
at  the  conference. 

Writtpn  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  12,  200.3,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  w-ritten  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6.  207.3. 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  w  ith  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201  8  of  the  Commission's  rules, 
as  amended.  67  FR  68036  (November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  ail  other  parties  to  the 
investigation  (as  identified  bv  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  .section  207.12  of  the 
Commission's  rules. 

Issued;  October  20.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  .\bbott. 
Secretary  to  the  (Mmmission. 
|FR  Doc;.  0.-?-26881  Filed  10-23-03;  8:45  am] 

BILLING  CODE  702Q-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-421-4] 

Certain  Ductile  Iron  Waterworks 
Fittings  From  China 

Determination 

On  the  basis  of  information  developed 
in  the  critical  i:ircumstances  phase  of 
the  subject  investigation,  the  United 
States  International  Trade  Commission 


determines,  pursuant  to  section  421(i)  of 
the  Trade  Act  of  1974.'  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  certain  ductile  iron 
waterworks  fittings  from  China. 
Specifically,  the  Commission  makes  a 
negative  determination  under  section 
421(i)(l)(A)  with  respect  to  whether 
delay  in  taking  action  under  this  section 
would  cause  damage  to  the  relevant 
domestic  industry  which  would  be 
difficult  to  repair.' 

Background 

Following  receipt  of  a  petition  filed 
on  September  5.  2003,  on  behalf  of 
McWane.  Inc.*  Birmingham,  AL,  the 
Commission  instituted  investigation  No. 
TA-421-4.  Certain  Ductile  Iron 
Watenx'orks  Fittings  from  China,  under 
section  421(b)  of  the  Act  to  determine 
whether  certain  ductile  iron  waterworks 
fittings  •'  from  China  are  being  imported 
into  the  United  States  in  such  increased 
quantities  or  under  such  conditions  as 
to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products. 
The  petition  also  alleged  under  section 
421  (i)  of  the  Act  that  critical 
circumstances  exist  with  respect  to  the 
subject  products  and  requested  that 
provisional  relief  be  provided. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
scheduling  of  a  staff  conference  during 
the  critical  circumstances  phase  and  a 
subsequent  public  hearing  to  be  held  in 
the  investigation  was  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington.  DC.  and  bv 
publistiing  the  notice  in  the  Federal 
Register  of  September  15,  2003  (68  F.R, 
54010),  The  staff  conference  in 
connection  with  the  critical 
circumstances  phase  of  the  inve.stigation 
was  held  on  September  26.  2003  in 
Washington,  DC;  all  persons  who 
requested  the  opportunity  were 


'19U,S.C.  2451(i). 

-Commissioner  Lane  makes  an  affirmative 
determination  under  section  421(i)(l)(A).  and 
therefore  dissents.  Commissioner  Pearson  did  not 
participate  in  this  d<!termination. 

'  McW'ane  operates  three  subsidiaries  that 
produce  the  subject  products  including:  Clow  Water 
Systems  Co..  Coshocton.  OH;  Tyler  Pipe  Co..  Tyler. 
TX;  and  I'nion  Foundn.'  Co.,  Anniston,  AL. 

■•The  products  subject  to  this  investigation  are 
cast  pipe  or  tube  fittings  of  ductile  iron  (containing 
2.5  percent  carbon  and  over  0.02  percent 
magnesium  or  magnesium  and  cerium,  by  weight) 
with  mechanical,  push-on  (rubber  compression)  or 
flanged  joints  attached.  Included  within  this 
definition  are  fittings  of  all  nominal  diameters  and 
of  both  full-bodied  and  compact  designs.  The 
imported  products  are  provided  for  in  statistical 
reporting  number  7307.19.3070  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS). 


permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  the  critical 
circumstances  phase  of  this 
investigation  to  the  President  on 
October  20.  2003.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3642  (October  2003), 
entitled  Certain  Ductile  Iron  Waterworks 
Fittings  from  China:  Investigation  No. 
TA-421-4  (Critical  Circumstances 
Phase). 

Issued:  October  20.  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

|FR  Dnc  o:^-2B81.3  Filed  10-23-03;  8:45  am] 

BILLING  CODE  702C>-O2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Entorcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Application 

Pursuant  to  section  1301.33(aj  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is'notice  that  on  June  13. 
2003.  Chemic  Laboratories.  Inc..  480 
Neponset  Street.  Building  7C,  Canton. 
Massachusetts  02021.  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  Cocaine  (9041), 
a  basic  class  of  a  Schedule  II  controlled 
substance. 

The  firm  plans  to  manufacture  small 
quantities  of  a  cocaine  derivative  for 
distribution  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention: 
Federal  Register  Representative.  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  December  23,  2003. 

Dated:  September  2,  2003. 
Laura  M.  Nagel, 

Di-puty  Assistant  Administrator.  Office  of 
Diversion  Coritroi  Drug  Enforcement 
Administration. 

|FR  Doc.  03-26908  Filed  10-23-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

()<  lober  16,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork. 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king.darrin&rinl.gnv. 

Comments  siiould  he  sent  to  Office  of 
Information  and  Ret;ulatorv  Affairs, 
Attn:  OMB  Desk  Officer  the 
Employment  Standards  Administration 
(ESA).  Offif:e  of  Management  and 
Budget.  Room  102.:i5.  Washington,  DC 
20503  (202-395-731 6/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  public:dtion  in  the  Federal 
Register 

The  OMB  IS  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  infurmation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agenc:y.  including 
whether  the  inff)rmation  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propose<i  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  thi^  information  to  be 
collected;  and 

•  Minimize  the-  burden  of  tiie 
collection  of  information  on  those  who 
are  to  respond.  in(  hiding  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  _. 

Agency:  Employment  Standards 
Administration. 

Typp  of  Revicn   Extension  of  a 
currently  approved  collection. 

Title:  Uniform  Billing  Form. 

OMB  \'umber:  1215-0176. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  As  needed. 

Number  of  Respondents:  57,679, 


Number  of  Annual  Responses: 
230,716. 

Estimated  Time  Per  Response:  7 
minutes. 

Total  Burden  Hours:  26,925. 

Total  Annualized  Capital/Startup 
Costs- SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Federal  Employees' 
Compensation  Act  (FECA)  5  U.S.C.  8101 
et  seq..  the  Black  Lung  Benefits  Act 
(BLBA)  30  U.S.C.  901  et  seq..  and  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA).  42  U.S.C.  7384  et  seq.  These 
Acts  provide,  in  addition  to 
compensation  for  employment-related 
injury  and/or  disability,  payments  to 
provider  institutions  for  certain  non- 
professional medical  treatment  and 
services  related  to  the  injury  or 
disability.  The  Uniform  Billing  Form 
(OWCP-92)  consists  of  the  industry 
standard  billing  form  (UB-92),  which 
has  been  approved  by  the  American 
Hospital  Association,  the  Centers  for 
Medicare  and  Medicaid  Services,  and 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services,  by 
various  other  government  health  care 
programs,  and  the  private  sector,  for  the 
purpose  of  payment  to  institutional 
providers  of  medical  services.  The 
OWCP-92  also  includes  detailed     ^ 
instructions  developed  by  OWCP  that 
provide  the  information  necessary  to 
providers  who  file  bills  for  services  that 
mav  be  payable  under  FECA,  BLBA  and 
the  EEOICPA. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  0:V2B885  Filed  10-23-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

tJ(  toiler  16,  2U03. 
f     The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 


King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA).  Office  of 
Management  and  Budget.  Room  10235. 
Washington.  DC  20503  (202-39.5-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Occupational  Code  Assignment 
(OCA). 

OMB  Number:  1205-0137. 

Affected  Public:  State,  local,  or  tribal 
government:  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions:  and  Federal 
Government 

Type  of  Response:  Reporting. 

Frequency:  On  occasion. 

Number  of  Respondents:  177. 

Annual  Responses:  177. 

Average  Response  Time:  30  minutes. 

Annual  Burden  Flours:  89. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Occupational 
Analysis  program  developed  the 
Occupational  Code  Request  (OCR)  form 
as  a  public  service  to  the  users  of  the 
revised  Dictionary  of  Occupational 
Titles  (DOT)  in  an  effort  to  help  them  in 
obtaining  occupational  codes  and  titles 
for  jobs  that  they  were  unable  to  locate 
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in  the  DOT.  With  the  development  and 
release  of  the  Occupational  Information 
Network  (0*NET)  system,  some 
modifications  were  needed  to  make  the 
OCR  form  correlate  more  closely  to  the 
information  in  the  0*NET  system.  The 
OCR  form,  with  these  modifications,  has 
been  renamed  the  Occupational  Code 
Assignment  (OCA)  form. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc  0.V26886  Filed  10-23-03;  8;45  am] 

BILUNG  CODE  4510-23-iyi 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Submitted  for  Public  Comment  ar>d 
Recommendations:  Quick  Turnaround 
Surveys  of  WIA 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  (44  U.S.C.  3506(c){2)(A)). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  {time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed. 
DATES:  Submit  comments  on  or  before 
December  23.  2003, 

ADDRESSES:  Send  comments  to  Charlotte 
Schifferes.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Room  N-5637,  Washington,  DC  20210; 
(202)  693-3655  (this  is  not  a  toll-free 
number):  e-mail: 

schifferes.charlotte@doI.gov,  fax:  (202) 
693-2766  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlotte  Schifferes,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Room  N-5637, 
Washington,  DC  20210;  (202)  693-3655 
(this  is  not  a  toll-free  number);  e-mail: 
schifferes.charlotte@dol.gov,  fax:  (202) 
693-2766  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  regarding  an  extension  of  a 
current  Office  of  Management  and 
Budget  (OMB)  clearance  for  a  series  of 
quick  turnaround  surveys  in  v.-hich  data 
will  be  collected  from  state  workforce 
agencies  and  local  workforce  investment 
areas.  The  surveys  will  focus  on  issues 
relating  to  the  governance, 
administration,  fundmg.  service  design, 
and  delivery  structure  of  workforce 
programs  authorized  by  the  Workforce 
Investment  Act  (WIA J.  Enacted  m  1908. 
WIA  sought  to  redesign  the  workforce 
development  system  by  linking  over  a 
dozen  separately  funded  Federal 
programs  and  streamlining  services,  and 
establishing  new  accountability 
requirements.  WIA  is  set  to  expire  in 
September  2003  and  Congress  is  now 
considering  reauthorizing  and  amending 
the  legislation. 

ET.'\  is  currently  is  the  process  of 
developing  a  quick  turnaround  survey 
on  services  and  outreach  to  businesses, 
under  the  current  OMB  clearance.  Other 
surveys  are  also  under  consideration  at 
this  time. 

The  agency  has  a  continuing  need  for 
information  on  WIA  operations  and  is 
seeking  an  extension  of  the  clearance  for 
conducting  a  series  of  eight  (8)  to  twenty 
(20)  separate  surveys  over  the  next  three 
years.  Each  survey  will  be  relatively 
short  (10-30  questions)  and.  depending 
on  the  nature  of  the  survey,  may  be 
administered  to  state  workforce 
agencies,  local  workforce  boards,  One- 
Stop  Centers,  employment  service 
offices,  or  other  local-area  WIA  partners. 
Each  survey  will  be  designed  on  an  ad 
hoc  basis  and  will  focus  on  emerging 
topics  of  pressing  policy  interest.  Each 
survey  will  either  cover  the  universe  of 
respondents  (for  state  level  information) 
or  a  properly  drawn  random  sample  (for 
local  level  information).  Examples  of 
broad  topic  areas  include: 

•  Local  management  information 
system  developments 

•  New  processes  and  procedures 

•  Services  to  different  target  groups 

•  Integration  and  coordination  with 
other  programs 

•  Local  workforce  investment  board 
membership  and  training 

Quick  turnaround  surveys  are  needed 
for  a  number  of  reasons  The  most 
pressing  concerns  the  need  to 
understand  key  operational  issues  in 
light  of  challenges  deriving  from  the 
Administration's  policy  priorities  and 
from  the  coming  reauthorization  of  WIA 
and  of  other  partner  programs.  Timely 
information,  that  identifies  the  scope 
and  magnitude  of  various  practices  or 


problems,  is  needed  for  ETA  to  fulfill  its 
obligations  to  develop  high  quality 
policy,  administrative  guidancp, 
regulations,  and  technical  assistan(  e 

The  data  that  will  be  requested  in  thf 
quick  turnaround  sur\eys  is  not 
otherwise  available.  Other  research  and 
evaluation  efforts,  including  case 
studies  or  long-range  evaluations,  either 
cover  only  a  limited  number  of  sites  or 
take  many  years  for  data  to  be  gathered 
and  analyzed  Administrative 
information  and  data  are  too  limited: 
The  five-year  Workforce  Investjnent 
Plans,  developed  by  states  and  local 
areas,  are  too  general  in  nature  to  meet 
ETA's  specific  informational  needs  and 
are  updated  infrequently  Quarterly  or 
annual  data  reporting  by  states  and  local 
areas  do  not  provide  information  on  key 
operational  practices  and  issues.  Thus, 
ETA  has  no  alternative  mechanism  for 
collecting  information  that  both 
identifies  the  s'cope  and  magnitude  of 
emerging  WIA  implementation  issues 
and  provides  the  information  on  a  quick 
turnaround  basis. 

ETA  will  make  every  effort  to 
coordinate  the  quick  turnaround 
surveys  with  other  research  it  is 
conducting,  in  order  to  ease  the  burden 
on  local  and  state  respondents,  to  avoid 
duplication,  and  to  explore  fully  how- 
interim  data  and  information  from  each 
study  can  be  used  to  inform  the  other 
studies.  Information  from  the  quick 
response  surveys  will  complement  but 
not  duplicate  other  ETA  reporting 
requirements  or  evaluation  studies. 

//  Desired  Focus  of  Comments 

Currently,  ETA  is  soliciting 

comments,  concerning  the  proposed 
extension  of  the  Quick  Turnaround 
Surveys  of  WIA,  that: 

(a)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(d)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  above  in 
the  addressee  section  of  this  notice. 

///  Current  Actions 

T\j)e  of  Review:  Extension. 


Agency:  Employment  and  Training 
Administration. 

Tit  It':  Quick  Turnaround  Surveys  of 
VVIA 

OMB  Number:  1205-0436. 

Affected  Public:  State  and  local 
workforce  agencies  and  workforce 


investment  boards,  and  WIA  partner 
program  agencies  at  the  state  and  local 
levels. 

Total  Respondents:  Varies  by  survey, 
from  54  to  250  respondents  per  sur\'ey, 
for  up  to  20  surveys.  See  Summary 
Burden  chart  below: 


Sample 

size 


Numt)er  of 
questions 


Average  time 
per  question   \ 


Aggregate 

burden  hours 

per  survey 


Estimated 
number  of  sur- 
veys 


Total  annual 
burden  hours 


Lower-Bound 
Upper-Bound 


S4 
250 


10 
30 


1  minutes 
3  minutes 


9  hours     . 
375  hours 


8 

20 


72 
7.500 


Total  Burden  Cost  for  capital  and 
startup:  $0. 

Total  Burden  Cost  for  operation  and 
maintenance:  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  GMB  approval  of  the 
information  collection  request;  thov  will 
also  become  a  matter  of  public  record. 

Dated:  October  20,  200:i 
Emily  Stover  DeR(x:to, 

/^.sMs-fan(  SffVftan,.  Employment  and 
Training  Administmlion. 

|FR  Doc.  0:-!-2fi888  Filed  \0-23-<n:  8:45  ami 
BILUNG  CODE  4510-30~P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 

part  of  its  continuing  effort  to  r(?duce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instriimonts  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  C^urrently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Certification  by 
School  Official  (CM-981).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addresses  section  of 
this  notice. 


DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
December  23.  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor.  200  Constitution 
Ave.  NW  ,  Room  S-3201.  Washington, 
DC  20210.  telephone  (202J  693-0418. 
fax  (202)  693-1451,  e-mail 
bell. hazel^dnl. gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATjON: 

I.  Background 

In  order  to  be  a  dependent  that  is 
eligible  for  black  lung  benefits,  a  child 
aged  18  to  23  must  be  a  full-time 
student  as  described  in  the  Black  Lung 
Benefits  Act,  30  U.S.C.  901  et.  seq.  and 
attending  regulations  20  CFR  725.209. 
The  CM-981  is  partially  completed  by 
the  registrars  office  and  is  used  to  verify 
the  full-time  status  of  the  student.  This 
information  collection  is  currently 
approved  for  use  through  April  30, 
2004. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estmiate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mei:hanical,  or  other 
technological  ct)llection  techniques  or 
other  forms  of  information  technology, 


e.g..  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to 
determine  the  continued  eligibility  of 
the  student. 

Type  ofRexiew:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certification  by  School  Official. 

OMB  Number:  1215-0061. 

Agency  Number:  CM-981. 

Affected  Public:  Not-for-profit 
institutions.  State.  Local  or  Tribal 
Government. 

Total  Respondents:  500. 

Total  Responses:  500. 

Time  per  Response:  10  minutes. 

Frequencv:  Annuallv. 

Estimated  Total  Burden  Hours:  84. 

Total  Burden  Cost  I  capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  20.  2003. 
Bruce  Bohanon, 

Chief.  Branch  of  .Management  Review  and 
Internal  Control.  Division  of  Financial 
Management.  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration 
(FR  Doc.  03-26887  Filed  10-2;?-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  emploved  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  19,31. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  bv  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  L'.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  pre.scribed  in  that 
section,  because  the  necessitv  to  issue 
current  construction  industrv  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrarv  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
e.xpiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any    • 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  bv 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by" 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

.'\ny  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  St;jtt>  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 
None 
Volume  II: 
None 

Volume  III: 
None 

Volume  IV: 
None 

Volume  V: 

None  • 

Volume  VI: 
None 

Volume  VII:  ^ 

None 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  mav  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depositor}'  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http  .//m-miv.  access. gpo  .gov/ da  visbacon . 
They  are  also  available  electronicallv  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http://davisbacon.fedword.gov] 
of  the  National  Technical  Information 
Ser\dce  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  vear. 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specif\'  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  bv  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  w-age 
determinations  for  the  States  covered  bv 
each  volume.  Throughout  the  remainder 
of  the  \  ear.  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  a(  Washington,  DC  this  16th  Day  of 
October  2003. 

Carl  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

(FR  Dor  0.3-2fi.'il6  Filed  10-23-03;  8:45  am] 

BILLING  CODE  451(>-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-132)] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee  Sun- 
Earth  Connection  Advisory 
Subcommittee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  meeting. 


summary:  The  National  Aeronautics  and 
Space  Administration  announces  a 
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forthcoming  meeting  of  the  NASA 
Advisory  Council  (NAC),  Space  Science 
Advisory  Committee  (SScAC),  Sun- 
Earth  Connection  Advison- 
Subcommittee  (SECAS). 
DATES:  Tuesday.  November  4,  2003,  8:30 
a.m.  to  5  p.m.;  Wednesday,  November  5, 
2003,  8:30  a.m.  to  5  p.m.:  and  Thursday. 
November  6,  2003,  8:30  a.m.  to  noon. 
ADDRESSES:  Capitol  Hill  Club, 
Governor's  Room,  300  First  Street,  SE., 
Washington,  DC  20003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  (202)  358-4452 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— SEC  Overview 
— Bahcall  Report  on  Hubble  Space 

Telescope 
— Solar  Terrestrial  Probe  Program 

Update 
— Living  with  a  Star  Program  Update 
— Reports  from  MOWG's 
— SEC  Instrument  Development 

Program 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

lune  W.  Edwards, 

Advisory-  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  03-26810  Filed  10-23-03:  8:45  am] 

BILUNG  CODE  7510-1 3-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-1 33)] 

NASA  Earth  Science  Technology 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 

Space  Administration  announces  a 

meeting  of  the  Earth  Science 

Technology  Subcommittee. 

DATES:  Wednesday,  November  5.  2003, 

8:30  a.m.  to  5:30  p.m. 

ADDRESSES:  Holiday  Inn  on  the  Hill,  415 

New  Jersey  Avenue,  NW.,  Washington, 

DC  20001.' 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Granville  Paules,  National  Aeronautics 

and  Space  Administration,  Washington, 

DC  20546, 202/358-0706. 


SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Welcome/Opening  Comments 

— Chairman's  Introduction  and  Goals  for 

Meeting 
— Why  Lasers  in  Earth  Science? — 

Overview  of  Requirements 
—Active  Optical  Measurements  in  Near- 
term  Missions:  ICESat  (Ice  Cover), 
Calipso  (Clouds),  Vegetation  Canopy 
Lidar 
— Laser  Risk  Reduction  Program 
— Code  R  Optical  Sensing  Technologies 
— Current  Earth  Science  Technology 

Office  (ESTO)  Investments 
— Optical  Sensing  Technologies  in 

Space  Technology  Alliance  (STA) 
— Optical  Sensing  Technologies  in 

Industry 
— Summar\' 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Admin  istration . 

IFR  Doc.  03-26944  Filed  10-23-03;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
National  Council  on  the  Arts  150th 
Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  November  13,  2003  from  9  a.m- 
1  p.m.  (ending  time  is  tentative)  in 
Room  M-09  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Following  opening  remarks  and 
announcements,  there  will  budget  and 
Governmental  Affairs  updates  followed 
by  Application  Review  (Creativity, 
Services  to  Arts  Organizations  and 
Artists,  Literature  Prose  Fellowships, 
and  Leadership  Initiatives)  and  review 
of  Guidelines  (Grants  for  Arts  Projects). 
There  will  also  be  discipline  directors' 
presentations  in  Dance  (Raising  the 
Barre).  Literature  (Operation 
Homecoming),  Media  Arts  (Classical 
Music  on  Radio),  and  Partnership  (State 
Arts  Agencies  update). 


If,  in  the  course  of  the  open  session 
discussion,  it  becomes  necessary'  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)  (6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers,  Council  discussions  and 
reviews  that  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  at  202/682-5570. 

Dated;  October  20,  2003. 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Office  of  Guidelines  and 
Panel  Operations. 

(FR  Doc.  03-26898  Filed  10-23-03;  8:45  am] 
BILLING  CODE  7537-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Proposal  Review  Panel  for  Materials 
Research  (DMR)  #1203. 

Dates  &  Times: 
November  5.  2003;  8  a.m. -8  p.m.  (open  9- 

12:30.  1:30-3:45.  7:30-8). 
November  6,  2003;  8  a.m. -4  p.m.  (closed  8- 

4). 

Place:  University  of  Virginia, 
Charlottesville.  VA. 

Type  of  Meeting:  Part  open. 

Contact  Person:  Dr.  Thomas  Rieker, 
Program  Director.  Materials  Research  Science 
and  Engineering  Center.s.  Division  of 
Materials  Research.  Room  1065,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone  (703)  292- 
4914. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  progress  of 
Materials  Research  Science  and  Engineering 
Center. 
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Agenda: 

November  5,  2003 — Open  for  Director's 
overview  of  Materials  Research  Science 
and  Engineering  Center  and  presentations. 
Agenda: 
November  6,  2003 — Closed  to  review  and 
evaluate  progress  of  Materials  Research 
Science  and  Engineering  Center. 
Reason  for  Closing:  The  work  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data.  sut;h  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
.S52b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  Octoberlzi,  2003. 
Susanne  Bolton,  « 

Committee  Management  Officer. 

fFR  Dot .  n3-2fiR4R  Filed  10-23-03:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light.  Turkey  Point, 
Units  3  and  4:  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclpar  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Renewed 
Facility  Operating  License  Nos.  DPR-31 
and  DPR-41.  issued  to  Florida  Power 
and  Light  Company,  for  operation  of  the 
Turkey  Point  Nuclear  Power  Plant, 
Units  3  and  4,  located  in  Miami-Dade 
County,  Florida.  Therefore,  as  required 
by  10  CFR  51.21.  the  NRC  is  issuing  this 
enyironmental  assessment  and  finding 
of  no  significant  impact 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  increase 
the  number  of  fuel  assemblies  that  can 
be  stored  at  each  unit  at  Turkey  Point 
from  1,404  fuel  assemblies  to  1.535  fuel 
assemblies,  an  increase  of  131.  A 
freestandmg  spent  fuel  storage  rack 
module  would  be  install(?d  in  the  cask 
pit  in  each  unit's  spent  fuel  pool.  In 
addition,  the  new  spent  fuel  storage 
racks  will  use  Boral  as  a  neutron 
absorbing  material. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  26.  2002. 
as  supplemented  in  a  letter  dated 
September  8,  2003 

The  \'eed  for  the  Proposed  Action 

The  Turkey  Point  Nuclear  Plant,  Units 
3  and  4,  has  two  pressurized-water 
reactors.  Unit  3  commenced  operation 


in  1972  and  Unit  4  in  1973,  Based  on 
the  current  licensed  capacity,  current 
spent  fuel  inventory,  and  the  projected 
discharges  of  spent  fuel.  Unit  3  will  lose 
the  capability  to  fully  offload  the  reactor 
core  by  the  year  2007.  Unit  4  will  lose 
the  capability  to  fully  offload  the  reactor 
core  by  the  year  2009.  To  extend  this 
capability  beyond  the  above  dates,  the 
licensee  has  proposed  license 
amendments  to  install  a  freestanding 
spent  fuel  storage  rack  module  in  the 
cask  pit  of  each  unit's  fuel  handling 
building.  The  spent  fuel  pool  for  each 
unit  is  currently  licensed  to  store  a  total 
of  1,404  fuel  assemblies  in  high-density 
racks  using  Boraflex  neutron  absorbing 
panels.  The  new  racks  will  use  Boral  as 
the  neutron  absorbing  materiaLThe 
racks  are  designed  for  storage  of  131  fuel 
assemblies,  increasing  the  total  storage 
capacity  of  each  unit  to  1.535 
assemblies. 

The  additional  storage  capacity 
provided  by  the  cask  pit  racks  will  be 
used  to  store  spent  fuel  to  allow 
refueling  outage  fuel  offloads  and  non- 
outage  fuel  shuffles.  The  cask  pit  racks 
will  be  removed,  cleaned,  and  stored  in 
an  alternate  location  prior  to  any  spent 
fuel  cask  loading  operations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below ,  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed 
amendment.  The  details  of  the  staffs 
safety  evaluation  will  be  provided  in  the 
license  amendment  when  it  is  issued  by 
the  NRC. 

During  refueling  outages,  there  may 
be  a  slight  increase  in  the  amount  of 
heat  that  has  to  be  removed  from  the 
combination  of  the  spent  fuel  pool  and 
the  cask  pit.  The  peak  increase  will  be 
less  than  one  percent,  and  the  heat  load 
from  spent  fuel  storage  is  very  small 
compared  to  the  heat  load  from  normal 
plant  operations.  Therefore,  the  overall 
increase  in  the  amount  of  heat  released 
will  be  quite  small  and  insignificant. 

Even  though  additional  boron  will  be 
introduced  by  the  Boral  panels  in  the 
storage  racks  in  the  cask  pit,  no 
significant  increase  in  tritium 
production  from  the  neutron  capture  by 
boron-10  is  expected. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  there  are  no 
significant  changes  in  the  types  or 
significant  mcrease  in  the  quantities  of 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure. 


With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impacts.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  related  to 
operation  of  Turkey  Point  Plant,  dated 
July  1972.  and  Supplement  5  to 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants  Regarding  Turkey 
Point  Units  3  and  4."  dated  January 
2002. 

Agencies  and  Persons  Consulted 

On  September  29.  2003.  the  staff 
consulted  with  Michael  Stevens  of  the 
Bureau  of  Radiological  Control 
regarding  the  environmental  impact  of 
the  proposed  action  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NTiC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  26.  2002.  as 
supplemented  by  a  letter  dated 
September  8.  2003.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
.NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North.  Public 
File  Area  01  F21,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
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Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  NRC 
Web  site.  http://w\v'\\. nrc.gov/reading- 
rm/adams.htmi  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problem.s  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  Reference  staff  at 
1-800-397-4209.  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  October  2003. 

For  The  Nuclear  Regulatory  Commission. 
Eva  A.  Brown, 

Prnii'ct  .\Ianuger,  Section  2,  Project 
Dircctoratf  II.  Division  of  Licensing  Project 
Manatifment.  Office  of  Nuclear  Reactor 
Rtigulation. 
[FR  Doc.  03-26893  Filed  10-23-03;  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.:  Notice  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  License  No.  NPF-6 
for  an  Additional  20- Year  Period 

The  U.S.  Nuclear  Regulator^' 
Commission  (NRC  or  Commission)  has 
received  an  application,  dated  October 
14,  2003.  from  the  Entergy  Operations, 
Inc..  filed  pursuant  to  Section  103b  of 
the  .Momic  Energy  Act  of  1954.  as 
amended,  and  10  CFR  Part  54,  to  renew 
Operating  License  No.  NPF-6  for  the 
Arkansas  Nuclear  One,  Unit  2.  Renewal 
of  the  license  would  authorize  the 
applicant  to  operate  the  facility  for  an 
additional  20-year  period.  The  current 
operating  license  for  the  Arkansas 
Nuclear  One.  Unit  2.  expires  on  July  17. 
2018.  The  Arkansas  Nuclear  One,  Unit 
2.  is  a  pressurized-water  reactor 
designed  by  Combustion  Engineering 
Companv  and  is  located  in  Pope 
County.  .Arkansas.  The  accieptability  of 
the  tendered  application  for  docketing, 
and  other  matters  including  an 
opportunity  to  request  for  a  hearing, 
will  be  addressed  in  subsequent  Federal 
Register  notices. 

Copies  of  the  application  are  available 
for  public  inspection  at  the 
Commissions  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
1 1555  Rockville  Pike  (first  floor), 
Rockville.  Maryland,  or  electronically 
from  the  Publicly  Available  Records 
(PARS)  component  of  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (.ADAMS)  under 
accession  number  ML032890483.  The 
ADAMS  Public  Electronic  Reading 
Room  is  accessible  from  the  NRC  Web 


site  at  http://i\'TA'w. nrc.gov/reading-rm/ 
adams.html.  In  addition,  the  application 
is  available  on  the  NRC  web  page  at 
bttp://v\'ww.nrc.gov/reactors/operating/ 
licensing/renewal/applications. html, 
while  the  application  is  under  review. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  at  1-800-397-4209, 
(301)  415-4737,  or  by  email  to 
pdr®nrc.gov. 

The  license  renewal  application  is 
also  available  to  local  residents  near  the 
Arkansas  Nuclear  One  at  the  Ross 
Pendergraft  Library  and  Technology 
Center  at  the  Arkansas  Tech  University 
in  Russellville,  Arkansas. 

Dated  at  Rockville,  Mar>'land,  this  21st  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 
!FR  Doc  03-2R891  Filed  10-23-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Exelon  Generation  Company  (EGC), 
LLC;  Notice  of  Receipt  and  Availability 
of  Application  for  Early  Site  Permit  for 
the  Clinton  ESP  Site 

On  September  25.  2003.  the  Nuclear 
Regulatory  Commission  (NRC,  the 
Commission)  received  an  application 
from  Exelon  Generation  Company.  LLC 
filed  pursuant  to  Section  103  of  the 
Atomic  Energy  Act  and  10  CFR  part  52, 
for  an  early  site  permit  (ESP)  for 
property  co-located  with  the  existing 
Clinton  Power  Station  facility  near 
Clinton,  Illinois,  hereafter  identified  as 
the  Clinton  ESP  site. 

An  applicant  may  seek  an  ESP  in 
accordance  with  Subpart  A  of  10  CFR 
part  52  separate  from  the  filing  of  an 
application  for  a  construction  permit 
(CP)  or  combined  license  (COL)  for  a 
nuclear  power  facility.  The  ESP  process 
allows  resolution  of  issues  relating  to 
siting.  At  any  time  during  the  period  of 
an  ESP  (up  to  20  yeai's),  the  permit 
holder  may  reference  the  permit  in  an 
application  for  a  CP  or  COL. 

Subsequent  Federal  Register  notices 
will  address  the  acceptability  of  the 
tendered  early  site  permit  application 
for  docketing  and  provisions  for 
participation  of  the  public  and  other 
parties  in  the  ESP  review  process. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 


Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland  and  via  the 
Agencyw'ide  Documents  Access  and 
Management  .System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
w'ww.nrc.gov/reading-rm/adams.htmL 
The  accession  number  for  the 
application  is  ML032721596.  Future 
publicly  available  documents  related  to 
the  application  will  also  be  posted  in 
ADAMS,  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  Public  Document  Room  staff  by 
telephone  at  1-800-397-4209  or  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

The  application  is  also  available  to 
local  residents  at  the  Vespasian  Warner 
Public  Library  in  Clinton.  Illinois,  and 
it  will  be  available  on  the  NRC  Web 
page  at  http://wvi'Vt'. nrc.gov/reactors/ 
new-licensing/license-reviews/esp.html. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  2003 

For  The  Nuclear  Regulatory  Commission. 
lames  E.  Lyons, 

Program  Director,  New.  Research  and  Test 
Reactors  Program.  Division  of  Regulatory 
Improvement  Programs,  Office  of  .'Nuclear 
Rrnt  lor  Regulation. 

|FR  Doc,  03-26894  Filed  10-23-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  November  5-8,  2003,  11545 
Rockville  Pike.  Rockville.  Maryland. 
The  date  of  this  meeting  was  previously 
published  in  the  Federal  Register  on 
Monday,  November  20.  2002  (67  FR 
70094). 

Wednesday,  November  5,  2003  (Closed) 

10:15  a.m.-7 p. m.:  Safeguards  and 
Security  (Closed) — The  Committee  will 
meet  with  representatives  of  the  Office 
of  Nuclear  Regulatory  Research  and  the 
Office  of  Nuclear  Security  and  Incident 
Response  to  discuss  safeguards  and 
security  matters.  Also,  the  Committee 
will  discuss  a  proposed  ACRS  report  on 
safeguards  and  security  matters. 
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Thursday.  November  6,  2003, 
Conference  Room  T-2B3.  Two  White 
Flint  North.  Rockville,  Maryland 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10:30  a.m.:  Proposed 
Resolution  of  Generic  Safety  Issue  189, 
"Susceptibility  of  Ice  Condenser  and 
Mark  III  Containments  to  Earlv  Failure 
from  Hydrogen  Combustion  During  a 
Severe  Accident"  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  on  their 
proposed  resolution  of  CSI-189. 

10:45  a.m.-ll:45  a.m.:  Draft  Final 
Regulator}'  Guide  1.32.  Revision  3, 
"Criteria  for  Power  Systems  for  Nuclear 
Plants"  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  Regulatory  Guide 
1.32  which  endorses  IEEE  Standard 
.108-2001.  -Criteria  for  Class  lE  Power 
Systems  for  Nuclear  Generating 
Systems."  The  guide  reflects  the  one 
public  rf)mment  received  during  the 
public  period  which  ended  during  July 
2003. 

12:45  p.m.-2:45  p.m.:  Mixed  Oxide 
Fuel  Fabrication  Facility  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
license  applicant  regarding  the  issuance 
of  the  Safety  Evaluation  Report  (SER)  for 
the  proposed  MOX  Fuel  Fabrication 
Facility. 

3  p.m. -5  p.m.:  Advanced  Non-Light 
Water  Reactor  Licensing  Framework 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  license  applicant  regarding  their 
progress  in  the  development  of  a 
technology  neutral,  risk-informed  and 
performance-based  approach  for 
licensing  future  non-LVVR  reactor 
designs. 

5:15  p.m.-5:45  p.m.:  Subcommittee 
Report  on  the  R.  E.  Ginna  License 
Renewal  Application  (Open) — The 
Committee  will  hear  a  report  bv  and 
hold  discussions  with  the  Chairman  of 
the  ACRS  Subcommittee  on  Plant 
License  Renewal  regarding  the  review  of 
the  R.  E.  Ginna  License  Renewal 
Application. 

5:45  p.m.-6  p.m.:  Review  of  the  NRC 
Safety  Research  Program  Report 
(Open) — The  Chairman  of  the  Safety 
Research  Program  Subcommittee  will 
discuss  the  progress  to  date  on  the 
annual  ACRS  report  to  the  Commission 
on  the  NRC  Safety  Research  Program. 


6  p.m.-7:30  p.m.:  Preparation  of 

.ACRS  Reports  (Open/Closed)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during 
this  meeting.  In  addition,  the  Committee 
will  discuss  a  proposed  ACRS  report  on 
safeguards  and  security  matters 
(Closed). 

Friday.  November  7.  2003.  Conference 
Room  T-2B3.  Two  White  flint  North. 
Rockville,  Maryland 

8:30  a.m.~8:35  a.m.:  Opening 
Remarks  bv  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-lO  a.m.:  Early  Site  Permit 
Review  Standard  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  public  comments  on  the 
draft  standard  and  the  efficacy  of  the 
standard  as  noted  in  the  early  site 
permit  applications  received  to  date. 

10:15  u.m.-12  Noon:  Effectiveness  of 
Resolution  ofUSI-A-45.  "Shutdown 
Decay  Heat  Removal  Requirements" 
(Open) — The  Committee  will  hear  an 
information  briefing  by  the  NRC  staff  on 
the  effectiveness  of  the  resolution  of 
USI-A-45. 

1  p.m.-2  p.m.:  ACRS  Retreat  in  2004 
(Open) — The  Committee  will  discuss 
scope,  topics,  dates  and  location  of  a 
possible  2004  ACRS  Retreat. 

2  p.m.-2:45  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

2:45  a.m.-3  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

3  p.m.-4  p.m.:  Task  Force  Report  on 
Operating  Experience  (Open) — The 
Committee  will  receive  an  information 
briefing  by  the  NRC  staff  on  its  task 
force  report  on  operating  experience. 

4:15  p.m.-7:30  p.m.:  Preparation  of 
ACRS  Reports  (Open/Closed)- The 
Committee  will  discuss  proposed  ACRS 


reports  on  matters  considered  during 
this  meeting.  In  addition,  the  Committee 
will  discuss  a  proposed  ACRS  report  on 
safeguards  and  security  matters 
(Closed). 

Saturday.  November  8.  20t)3. 
Conferenc  p  Room  T-2B3.  Two  White 
Flint  North,  Rockville,  Maryland 

8:30  a.m.-l  p.m.:  Preparation  of 
ACRS  Reports  (Open/Closed)— The 
Committee  will  continue  discussion  of 
the  proposed  ACRS  reports  on  matters 
considered  during  its  meeting.  In 
addition,  the  Committee  will  discuss  a 
proposed  ACRS  report  on  Safeguards 
and  Security  matters  (Closed). 

1  p.m.-l:15  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  16.  2003  (68  FR  59644).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  oral 
statements  should  notif\'  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  for  Technical 
Support  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary*  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Associate  Director  for  Technical 
Support  if  such  rescheduling  would 
result  in  major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463. 1  have  determined  that 
it  is  necessary'  to  close  portions  of  this 
meeting  noted  above  to  discuss  and 
protect  information  classified  as 
national  security  information  as  well  as 
unclassified  safeguards  information 
pursuant  to  5  U.S.C.  552b(c)(l)  and  (3). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  as 
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well  as  the  Chairmans  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
Dr  Sher  Bahadur.  Associate  Director  for 
Technical  Support  (301-41.5-0138). 
between  7:30  a.m.  and  4:15  p.m..  ET. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdrSnrc.gov,  or  bv 
calling  the  PDR  at  1-800-397-4209.  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://i\i\iv. nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-collections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

V'ideoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m..  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  prcn-iding  the  equipment  and 
facilities  that  thev  use  to  establish  the 
videnteieconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  October  20,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  0,^-26896  Filed  10-23-03:  8:45  am) 

BILLING  CODE  7590-01 -P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

October  23,  2003  Public  Hearing: 
Sunshine  Act 

fJPlCs  Sunshine  Act  notice  of  its 
public  hearing  was  published  in  the 
Federal  Register  (Vnjume  68.  Number 
194.  Page  57935)  on  (Jc:tober  7,  2003.  No 
requests  were  received  to  provide 
testimony  or  submit  written  statements 
for  the  record:  therefore,  (IPlC's  public 
htMfing  in  conjunction  with  OPIC's 
October  30,  2003  Board  of  Directors 
meeting  scheduled  for  2  PM  on  October 
23,  2003  has  been  rani:elled 

FOR  FURTHER  INFORMATION  CONTACT: 

information  on  the  hearing  cancellation 
may  be  obtained  from  Connie  M.  Downs 
at  (202)  335-8438.  via  facsimile  at  (202) 
218-0136.  or  via  e-mail  at 
cdownHopic.gov. 


Dated:  October  22,  2003. 
Connie  Ni.  Downs, 

OPIC  Corporate  Secretary. 

|FR  Doc.  03-27022  Filed  10-22-03:  12:07 

pm| 

BILLING  CODE  321 0-01 -M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  the  Bond/Escrow 
Requirement  Relating  to  the  Sale  of 
Assets  by  an  Employer  Who 
Contributes  to  a  Multiemployer  Plan; 
Florida  Marlins,  L.P. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  from 
the  Florida  Marlins,  L.P.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  with 
respect  to  the  Major  League  Baseball 
Players  Pension  Plan.  A  notice  of  the 
request  for  exemption  from  the 
requirement  was  published  on  July  9, 
2003  (68  FR  41025).  The  effect  of  this 
notice  is  to  advise  the  public  of  the 
decision  on  the  exemption  request. 
ADDRESSES:  The  non-confidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
may  be  obtained  by  writing  PBGC's 
Communications  and  Public  Affairs 
Department  ("CPAD")  at  Suite  240, 
1200  K  Street,  NW..  Washington,  DC 
20005-4026.  or  bv  visiting  or  calling 
CPAD  (202-326-4040)  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Idson  L.  Wolf,  Office  of  the  (General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW.,  ' 
Washington,  DC  20005-4026;  telephone 
202-326-4020.  (For  TTY/TDD  users, 
call  the  Federal  Relay  Service  toil-free  at 
1-800-877-8339  and  ask  to  be 
connected  to  202-326-4020). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that: 


(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  foi  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred):  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
vears  beginning  after  the  sale. 
Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204.  the  purchaser 
assumes  by  operaticm  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  histon,'  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong..  2nd  Sess..  S. 
1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print.  April  1980):  128  (Jong. 
Rec.  S10117  (July  29.  1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 

Under  the  PBGC's  regulation  on 
'  variances  for  sales  of  assets  (29  CFR  part 
4204),  a  request  for  a  variance  or  waiver 
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of  the  bond/escrow  requirement  under 
any  of  the  tests  estabhshed  in  the 
regulation  (sections  4204.12  &  4204.13) 
is  to  be  made  to  the  plan  in  question. 
The  PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  three 
regulator}'  tests  or  when  the  parties 
assert  that  the  financial  information 
necessary'  to  show  satisfaction  of  one  of 
the  regulatory  tests  is  privileged  or 
confidential  financial  information 
within  the  meaning  of  5  U.S.C.  552(b)(4) 
of  the  Freedom  of  Information  Act. 

Under  section  4204.22  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption.  The 
PBGC  received  no  comments  on  the 
request  for  exemption. 

Decision 

On  July  9,  2003,  the  PBGC  published 
a  notice  of  the  pendency  of  a  request  by 
the  Florida  Marlins,  L.P.  (formerly 
known  as  Montreal  Expos,  L.P.)  (the 
"Buyer")  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(1)(B)  with  respect  to  its 
purchase  of  the  Florida  Marlins  Baseball 
Team  from  the  F.M.  B.C.  II,  L.L.C.  (the 
"Seller")  (68  FR  41025).  According  to 
the  request,  the  Major  League  Baseball 
Players  Pension  Plan  (the  "Plan")  was 
established  and  is  maintained  pursuant 
to  a  collective  bargaining  agreement 
between  the  professional  major  league 
baseball  teams  (the  "Clubs")  and  the 
Major  League  Baseball  Players 
Association  (the  "Players  Association"). 

According  to  the  Buyer's 
representations,  the  Seller  was  obligated 
to  contribute  to  the  Plan  for  certain 
employees  of  the  sold  operations. 
Effective  February  15,  2002,  the  Buver 
and  Seller  entered  into  an  agreement 
under  which  the  Buyer  agreed  to 
purchase  substantially  all  of  the  assets 
and  assume  substantially  all  of  the 
liabilities  of  the  Seller  relating  to  the 
business  of  employing  employees  under 
the  Plan.  The  Buyer  agreed  to  contribute 
to  the  Plan  for  substantially  the  same 
number  of  contribution  base  units  as  the 
Seller.  The  Seller  agreed  to  be 


secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  sold  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Plan  within  the  five  plan  vears 
following  the  sale  and  fail  to  pay  its 
withdrawal  liabilit\.  The  amount  of  the 
bond/escrow  required  under  section 
4204(a)(1)(B)  of  ERISA  is  Si. 254.904. 
The  estimated  amount  of  the  unfunded 
vested  benefits  allocable  to  the  Seller 
with  respect  to  the  operations  subject  to 
the  sale  could  be  as  high  as  Si  1.200.000. 
The  transaction  had  to  be  approved  by 
Major  League  Baseball,  which  required 
that  the  debt-equity  ratio  of  the  Buver  be 
no  more  than  60  percent.  While  the 
separate  maior  league  clubs  are  the 
nominal  contributing  employers  to  the 
Plan,  the  Major  League  Central  Fund, 
under  the  Officer  of  the  Commissioner, 
receives  the  revenues  and  makes  the 
payments  for  certain  common  expenses 
including  each  club's  contribution  to 
the  Plan.  In  support  of  the  waiver 
request,  the  requester  asserts  that:  "The 
Plan  is  funded  directly  from  Revenues 
which  are  paid  from  the  Central  Fund 
directly  to  the  Plan  without  passing 
through  the  hands  of  any  of  the  clubs. 
Therefore,  the  Plan  enjoys  a  substantial 
degree  of  security  with  respect  to 
contributions  on  behalf  of  the  clubs.  A 
change  in  ownership  of  a  club  does  not 
affect  the  obligation  of  the  Central  Fund 
to  fund  the  Plan  out  of  the  Revenue.  As 
such,  approval  of  this  exemption 
request  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  Plan." 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectivelv  carry  out  the 
purposes  of  Title  IV  of  ERISA  "and 
would  not  significantly  increase  the  risk 
of  financial  loss  to  the  Plan.  Therefore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 

Issued  at  Washington,  DC,  on  this  20th  day 
of  October  2003 
Steven  A.  Kandarian, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation 

IFR  Doc.  03-26910  Filed  10-23-03;  8;45  am] 

BILLING  CODE  7708-01 -P 


PENSION  BENERT  GUARANTY 
CORPORATION 

Exemption  From  the  Bond/Escrow 
Requirement  Relating  to  the  Sale  of 
Assets  by  an  Employer  Who 
Contributes  to  a  Multiemployer  Plan: 
Baseball  Expos.  L.P. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  from 
the  Baseball  Expos.  L.P.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  cf  1974,  as  amended,  with 
respect  to  the  Major  League  Baseball 
Players  Pension  Plan.  A  notice  of  the 
request  for  exemption  from  the 
requirement  was  published  on  Julv  9. 
2003  (68  FR  41024).  The  effect  of  this 
notice  is  to  advise  the  public  of  the 
decision  on  the  exemption  request. 
ADDRESSES:  The  non-confidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
may  be  obtained  by  writing  PBGC's 
Communications  and  Public  Affairs 
Department  ("CPAD")  at  Suite  240. 
1200  K  Street,  NW..  Washington.  DC 
20005-4026,  or  bv  visiting  or  calling 
CPAD  (202-326-4040)  during  normal 
business  hours 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  E.  Wolf.  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Strptt,  NW..  ' 
Washington,  DC  20005-4026;  telephone 
202-326-4020.  (For  TTY/TDD  users, 
call  the  Federal  Relav  Service  toll-free  at 
1-800-877-8339  and  ask  to  be 
connected  to  202-326-4020). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemplover 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that: 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  m  an 
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amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  vears  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
anv  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 
Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204.  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  authorizes  the 
Pension  Benefit  Guaranty  (Corporation 
("PBGC")  to  grant  individual  or  class 
variances  or  exemptions  from  the 
purchaser's  bond/escrow  requirement  of 
section  4204(a)(1)(B)  when  warranted. 
The  legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  uito 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources.  96th  Cong..  2nd  Sess.,  S. 
1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  CConsiderations  16 
(Comm.  Print.  April  1980);  128  Cong. 
Rec.  S10117  duly  29.  1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particulai  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR 
4204),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (sections  4204.12  and 
4204.13)  is  to  be  made  to  the  plan  in 
question.  The  PBGC  will  consider 
waiver  requests  only  when  the  request 
is  not  based  on  satisfaction  of  one  of  the 
three  regulator^'  tests  or  when  the 
parties  assert  that  the  financial 
information  necessary  to  show 


satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  552(b)(4)  of  the  Freedom  of 
Information  Act. 

Under  sef;tion  4204.22,  the  PBGC 
shall  approve  a  request  for  a  variance  or 
exemption  if  it  determines  that  approval 
of  the  request  is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the'  Act:  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  ana  section 
4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption.  The 
PBGC  received  no  comments  on  the 
request  for  exemption. 

Decision 

On  July  9,  2003,  the  PBGC  published 
a  notice  of  the  pendency  of  a  request  by 
the  Baseball  Expos,  L.P.  (the  "Buyer") 
for  an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
with  respect  to  its  purchase  of  the 
Montreal  Expos  Baseball  Team  from  the 
Florida  Marlins,  L.P.  (formerly  known 
as  Montreal  Expos,  L.P.)  (the  "Seller") 
(68  FR  41024).  According  to  the  request, 
the  Major  League  Baseball  Players 
Pension  Plan  (the  "Plan")  was 
established  and  is  maintained  pursuant 
to  a  collective  bargaining  agreement 
between  the  professional  major  league 
baseball  teams  (the  "Clubs")  and  the 
Major  League  Baseball  Players 
Association  (the  "Players  Association"). 

According  to  the  Buyer's 
representations,  the  Seller  was  obligated 
to  contribute  to  the  Plan  for  certain 
employees  of  the  sold  operations. 
Effective  February  15,  2002,  the  Buyer 
and  seller  entered  into  an  agreement 
under  which  the  Buyer  agreed  to 
purchase  substantially  all  of  the  assets 
and  assume  substantially  all  of  the 
liabilities  of  the  Seller  relating  to  the 
business  of  employing  employees  under 
the  Plan.  The  Buyer  agreed  to  contribute 
to  the  Plan  for  substantially  the  same 
number  of  contribution  base  units  as  the 
Seller.  The  Seller  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  sold  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Plan  within  the  five  plan  years 
following  the  sale  and  fail  to  pay  its 
withdrawal  liability.  The  amount  of  the 
bond/escrow  required  under  section 
4204(a)(1)(B)  of  ERISA  is  $1,254,904. 
The  estimated  amount  of  the  unfunded 


vested  benefits  allocable  to  the  Seller 
with  respect  to  the  operations  subject  to 
the  sale  could  be  as  high  as  $1 1 .200,000. 
The  transaction  had  to  be  approved  by 
Major  League  Baseball,  which  required 
that  the  debt-equity  ratio  of  the  Buyer  be 
no  more  than  60  percent.  While  the 
separate  major  league  clubs  are  the 
nominal  contributing  employers  to  the 
Plan,  the  Major  League  Central  Fund, 
under  the  Officer  of  the  Commissioner, 
receives  the  revenues  and  makes  the 
payments  for  certain  common  expenses 
including  each  club's  contribution  to 
the  Plan.  In  support  of  the  waiver 
request,  the  requester  asserts  that:  "The 
Plan  is  funded  directly  from  Revenues 
which  are  paid  from  the  Central  Fund 
directly  to  the  Plan  without  passing 
through  the  hands  of  any  of  the  clubs. 
Therefore,  the  Plan  enjoys  a  substantial 
degree  of  security  with  respect  to 
contributions  on  behalf  of  the  clubs.  A 
change  in  ownership  of  a  club  does  not 
affect  the  obligation  of  the  Central  Fund 
to  fund  the  Plan  out  of  the  Revenue.  As 
such,  approval  of  this  exemption 
request  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  Plan." 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  Title  IV  of  ERISA  and 
would  not  significantly  increase  the  risk 
of  financial  loss  to  the  Plan.  Therefore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  varianc:e  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 

Issued  at  Washington.  IX],  on  this  20th  day 
of  October  200.3. 
Steven  A.  Kandarian, 

Expcuiive  Director.  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc:.  0,3-20911  Fili-d  10-23-03;  8:45  am] 
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POSTAL  SERVICE 

Sunshine  Act  Meeting 

DATES  AND  TIMES:  Monday,  November  3, 
2003;  10:30  a.m.  and  3  p.m. 
PLACE:  Washington,  DC,  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
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Plaza,  SVV..  in  the  Benjamin  Franklin 
Room. 

STATUS:  November  3—10:30  a.m. 
(Closed):  3  p.m.  (Open) 
MATTERS  TO  BE  CONSIDERED: 

Monday.  November  3 — 10:30  a.m. 
(Closed) 

1.  Financial  Transparency. 

2.  Strategic  Planning. 

3.  Personnel  Matters  and 
Compensation  Issues. 

Monday,  November  3 — 3  p.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
October  2-3,  2003. 

2.  Remarks  of  the  Po.^.tmaster  General 
and  CEO 

3.  Quarterly  Report  on  Service 
Performance. 

4.  Capital  Investments. 

a.  Accounts  Payable  Replacement 
System. 

b.  120  Automatic  Flats  Tray  Lidders. 

c.  2,014  Cargo  Vans. 

5.  Tentative  Agenda  for  the  December 
8-9.  2003,  meeting  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Johnstone,  Secretary-  of  the 
Board,  U.S.  Postal  Service.  475  L'Enfant 
Plaza,  SW..  Washington.  DC  20260- 
1000.  Telephone  (202)  268-1800. 

William  T.  |ohnstone. 

Secretary'. 

[FR  Doc.  03-27083  Filed  10-22-03;  3:58  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  "is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  27,  2003: 

An  Open  Meeting  will  be  held  on 
Wednesday,  October  29.  2003  at  10  am  . 
in  Room  6600. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesdav. 
October  29.  2003  will  be: 

1.  The  Commission  will  hear  oral  argument 
on  an  appeal  by  the  Division  of  Enforcement 
and  the  Office  of  the  Chief  Accountant 
Uogether.  the  "Division")  from  the  decision 
of  an  administrative  law  judgt-  in  a 
proceeding  brought  against  lames  Thomas 
McCurdy.  a  certified  public  accountant,  I'hc 
administrative  law  judge  found  that  McCurdv 
did  not  engage  in  improper  professional 
conduct  within  the  meaning  of  Rule  102(e)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  his  audit  of  the  financial 
statements  of  JVVB  .Aggressive  Growth  Fund 
(the  "Fund  "j,  a  registered  investment 


company,  for  the  year  ending  December  31, 
1998.  The  law  judge  found  that  McCurdv's 
audit  of  the  Fund's  financial  statements  was 
not  performed  in  accordance  with  generally 
accepted  auditing  standards  I'G.A.AS"). 
primarily  because  McCurdy  failed  to  obtain 
sufficient  competent  evidence  about  the 
probable  collectibility  of  a  receivable  that 
was  recorded  as  an  asset  in  the  Fund's 
financial  statements.  The  law  ludge  also 
found  that  the  record  did  not  establish  the 
charge  that  the  Fund's  financial  statements 
were  not  in  accordance  with  generally 
accepted  accounting  principles  ("G.AAP") 
because  the  Division  did  not  establish  thai 
the  receivable  was  not  collectible.  The  law- 
judge  further  found  that  McCurdys 
professional  conduct  was  neither  reckless  nor 
highly  unreasonable  and  thus  did  not 
constitute  a  violation  of  Rule  102(e)  as 
charged.  The  law  judge  therefore  dismissed 
the  charges  against  McCurdv 

Among  the  issues  likely  to  be  argued 
are: 

1.  whether  McCurdy  obtained  sufficient 
competent  evidence  about  the  collectibility 
of  the  receivable. 

2.  whether  the  Fund's  financial  statements 
were  in  accordance  with  GAAP. 

3.  whether  McCurdv's  audit  of  the  Fund's 
financial  statements  were  in  accordance  with 
GAAS. 

4.  whether  McCurdy's  professional 
conduct  was  reckless  or  highly  unreasonable. 

5  if  McCurdy's  conduct  was  reckless  or 
highly  unreasonable,  whether  sanctions 
should  be  imposed  in  the  public  interest. 

For  further  information,  please 
contact  the  Office  of  the  Secretary'  at 
(202)  942-7070. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  21.  2003. 
Jonathan  G.  Katz. 

Sec^r^'l^}n■. 

[FR  Doc.  03-26972  Filed  10-21-03;  5:00  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48657:  File  No.  SR-Amex- 
2003-87] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Allocation  and 
Performance  Evaluation  Procedures 
for  Securities  Admitted  to  Dealings  on 
an  Unlisted  Basis 

October  17.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
3.  2003  the  .American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.:^  and  Rule  19b-4(f)(6)  thereunder.-' 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulaton.  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  a  six-month 
extension  of  its  allocations  and 
performance  evaluation  procedures  for 
securities  admitted  to  dealings  on  an 
unlisted  trading  privileges  ("LTP") 
basis  to  permit  these  programs  to  remain 
in  effect  while  the  Commission 
considers  permanent  approval  of  these 
procedures. 

II.  Self-Regulator>-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for, 
its  proposal  and  discussed  anv 
comments  it  received  regarding  the 
proposal.  The  te.xt  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  proposes  to  extend  its 
specialist  allocation  and  performance 
evaluation  rules  for  securities  admitted 
to  dealings  on  a  UTP  basis  to  permit  the 
Commission  to  consider  the  permanent 
approval  of  these  rules.  The 
lAommission  approved  on  a  pilot  basis, 
through  two  independent  approval 
orders,  the  Exchange's  specialist 


>  15  U.S.C.  78s(b)(l). 

=  17CFR240.19b-4. 

3 15  U.S.C.  78s(bH3)(A) 

•'17CFR240.19b-4(f)(6) 

*The  Commission  waived  the  five-day  pre-filing 
notice  requirement.  See  Rule  19b-4(n(6)(iii)  17  CFR 
240.19b-4(f|(6)(iii).  The  Amex  also  asked  the 
Commission  to  waive  the  30-day  operaUve  delay. 
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allocation  and  performance  evaluation 
procedures  with  respect  to  securities 
admitted  to  trading  pursuant  to  UTP 
("Pilots"). 6  Amex  Rule  28,  "Allocation 
of  Securities  Admitted  to  Dealings  on  an 
Unlisted  Trading  Privileges  ("UTP") 
Basis,'  details  tiie  Exchange's  specialist 
allocation  rules  for  UTP  trading  and 
Amex  Rule  29,  "Market  Quality 
Committee"  details  the  Exchange's 
specialist  performance  evaluation  rules 
for  UTP  trading.  The  proposed  rule 
change  does  not  alter  the  operation  of 
either  of  the  Pilots  in  any  way." 

The  Exchange's  filing  contained  a 
detailed  description  of  tiie  Pilots.  That 
description  has  not  been  included  in 
this  notice  because  it  is  duplicative  of 
the  descriptions  contained  in  the 
original  approval  orders  for  the  Pilots." 
This  filing  extends  the  effective  dates  of 
both  Amex  Rule  28  and  Amex  Rule  29 
until  April  5,  2004. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5}io  in  particular  in  that  the 
Exchange's  proposed  rules  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  free  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest.  More  specifically, 
the  Exchange  believes  that  trading 
securities  on  an  unlisted  basis  will 
provide  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  providing  additional  choice 
and  increased  competition  in  markets  to 
effect  transactions  in  the  securities 
subject  to  unlisted  trading. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition.  The 
Exchange  believes  that  in  fact,  the 
proposed  rule  change  will  tend  to 
enhance  competition  by  providing 


^See  Securities  Exchange  Act  Release  Nos.  45698 
(Apr.l  5.  2002).  67  FR  18051  (April  12,  2002)  (File 
No   SR-Amex  2001-107);  and  46750  (October  30, 
2002),  67  FR  67880  (November  7,  2002)  (File  No. 
SR-Amex  2002-19) 

'Telephone  con/erence  between  Bill  Floyd-Jones. 
Associate  General  Counsel,  Amex,  and  Marisol 
Rubecindo.  Law  Clerk,  Division  of  Market 
Regulation,  Commission  (October  7.  2003). 

•Telephone  conference  between  Bill  Flovd-Jones, 
Associate  General  Counsel,  Amex,  Marc  F. 
McKayle.  Special  Counsel,  and  Marisol  Rubecindo, 
Law  Clerk,  Division  of  Market  Regulation, 
Commission  (October  15,  2003).  See  also  note  6, 
supra 

•»15U.S.C.  78f(b). 

■"ISU.S.C.  78fn))(5). 


investors  whth  additional  choice  and 
increased  competition  in  markets  to 
effect  transactions  in  securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  nor  did 
it  receive  any  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  "  and  Rule  19b-4(f)(6)  thereunder.^^ 

Although  Rule  19b-4(f)(6)  requires 
that  an  Exchange  submit  a  notice  of  its 
intent  to  file  at  least  five  business  days 
prior  to  the  filing  date,  the  Commission 
waived  this  requirement  at  the  Amex's 
request  in  view  of  the  fact  that  the 
proposed  rule  change  seeks  to  continue 
existing  pilot  programs.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  Exchange's  allocation  and 
performcmce  evaluation  procedures  to 
continue  on  an  uninterrupted  basis.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.' ' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


>>15U,SC.  78s(b)(3){A).    - 

'2  17CFR240  19b-4(f)(6) 

"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c{f). 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609,  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-87  and  should  be 
submitted  by  November  14,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-26818  Filed  10-23-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48649;  File  No.  SR-GSCC- 
2002-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
the  Revision  of  the  Comparison-Only 
Membership  Application  Approval 
Process 

October  16,  2003. 
I.  Introduction 

On  May  22,  2002.  the  Goverimient 
Securities  Clearing  Corporation 
(  "GSCC") '  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  File  No.  SR- 
GSCC-2002-03  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  19.34  ("Act").2  On  June  25,  2002. 


'"  17  CFR  200.30-3(a)(12). 

'  On  January  1,  2003,  MBS  Clearing  CorporaUon 
("MBSCC")  was  merged  into  the  Govenunent 
Securities  Clearing  Corporation  ("GSCC").  and 
GSCC  was  renamed  the  Fixed  Income  Clearing 
Corporation  ("FICC").  Securities  Exchange  Act 
Release  No.  47015  (December  17,  2002),  67  FR 
78531  (December  24,  2002)  [File  Nos.  SR-GSCC- 
2002-09  and  SR-MBSCC-2002-Oll. 

M5  U.S.C.  78s(b)(l). 
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GSCC  filed  an  amendment  to  the 
proposed  rule  change.  Notice  of  the 
proposed  rule  change  was  published  in 
the  Federal  Register  on  July  30.  2003. -^ 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

II.  Description 

In  the  beginning  of  2002,  GSCC 
implemented  various  rule  changes  that 
effectuated  GSCC's  new  governance 
structure  resulting  from  the  integration 
of  GSCC  with  The  Depositor\-  Trust  & 
Clearing  Corporation.''  As  part  of  the 
new  structure,  the  newly  formed  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  ("Committee") 
was  given  the  authority  to  approve  or 
reject  applications  for  netting 
membership  and  for  comparison-onlv 
membership. 5  Upon  further  review. 
GSCC  has  determined  that  it  would  be 
more  appropriate  for  GSCC  management 
to  approve  or  reject  applications  for 
comparison-only  membership. ^^ 

The  proposed  rule  change  will  permit 
GSCC  to  effectively  balance  the  interests 
involved  in  the  membership  approval 
process,  including  the  need  for  a 
prudent  review  of  membership 
applicants  as  well  as  the  need  to  admit 
members  on  a  timely  basis.  This  goal  is 
most  appropriately  met  bv  having 
management  approve  GSCC 
comparison-only  membership 
applicants."  GSCC  believes  that,  given 
the  difference  in  the  level  of  risk  posed 
by  the  two  types  of  GSCC  membership 
applicants,  only  applications  to  become 
members  of  GSCCs  netting  service 
should  require  the  Committee's  review 
and  approval." 

GSCC  will  activate  comparison-only 
membership  for  qualified  applicants 


'  Securities  Exchange  AcX  Release  No.  48220  (July 
23,2003).  68  FR  44825 

■•Securities  Exchange  Act  Release  No.  45378 
(Januarv  31,  2002),  67  FR  6064  [File  No.  SR-GSCC- 
2O01-r3l. 

^The  term  "comparison-only  member"  means  a 
member  that  is  a  member  only  of  the  comparison 
system 

'■The  Committee  voted  to  delegate  the  authority 
to  approve  comparison-only  membership  applicants 
to  management  during  its  March  7,  2002  meeting. 
The  purpose  of  this  rule  filing  is  to  allow  GSCC  to 
implement  this  change 

"  This  IS  consistent  with  the  process  currently 
employed  by  the  National  Securities  Clearing 
Corporation  ('NSCC'l.  The  President  of  NSCC  or  a 
Managing  Director  of  NSCC  Risk  Management  may 
authnnze  a  Vice  President  of  NSCC  Risk 
Management  to  approve  non-guaranteed  service 
applicants  that  meet  membership  requirements.  The 
NSCC  Membership  and  Risk  Management 
Committee  receives  a  list  showing  the  name  of  each 
approved  non-guaranteed  service  member. 

"GSCC's  netting  service  provides  for  GSCC's 
guarantee  of  settlement.  GSCC's  comparison-only 
service  Joes  not  do  so. 


upon  completion  of  the  requisite 
financial  and/or  other  operational 
reviews  and  upon  receipt  of  all 
membership  documentation  as  is 
required  by  GSCC's  rules.  In  addition, 
management  will  provide  the 
Committee  with  a  list  of  comparison- 
only  firms  being  considered  for 
approval  by  management  prior  to 
activating  any  firm's  comparison-only 
membership 

Consistent  with  these  changes  and  in 
order  to  clarif\'  relevant  terms  for 
members,  GSCC  is  also  expanding  the 
current  definition  of  "Corporation"  in 
its  Rule  1   Going  forward.  'Corporation" 
will  also  mean  "Management"  unless 
otherwise  indicated,  and  these  terms 
will  be  used  interchangeably.  This  is  not 
a  substantive  change  and  is  not  a 
delegation  of  duties  currently  reserved 
for  the  Board 

III,  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible.^ 
Because  the  comparison-only  service 
provides  only  for  the  comparison  of 
submitted  trades,  does  not  provide  for 
any  transfer  between  members  of 
securities  and  funds,  and  does  not 
provide  guarantee  of  settlements, 
comparison-only  members  bring 
basically  no  risk  to  GSCC  As  such, 
management's  determination  that  all 
requisite  financial  and  operational 
reviews  have  been  completed  with 
satisfactory-  results  and  that  all  requisite 
membership  documentation  have  been 
filed  is  sufficient  for  activation  of  an 
applicant's  comparison-only 
membership.  Accordingly,  the  proposed 
rule  change  should  not  negatively  affect 
GSCC's  ability  to  safeguard  securities 
and  funds  which  are  in  its  custodv  or 
control  or  for  which  it  is  responsible, 
and  therefore,  is  consistent  with  GSCC's 
obligations  under  section  1 7A  of  the 
Act. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 


GSCC-2002-03)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. ■"' 

Margaret  H.  McFarland. 

Deputy  Secretan- 

|FR  Doc.  03-26819  Filed  10-23-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48660:  File  No.  SR-OC- 
2003-08] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChicago,  LLC  Relating  to 
Maintenance  Standards  for  a  Security 
Futures  Product  Based  on  a  Single 
Security 

October  20.  2003. 

Pursuant  to  section  19fb)(7)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),T  and  Rule  19b-7  under  the 
Act.-  notice  is  herebv  given  that  on 
October  14,  2003,  OneChicago,  LLC 
("OneChicago"  or  "Exchange"!  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  OneChicago.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

OneChicago  also  has  riled  the 
proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC").  OneChicago 
filed  a  written  certification  with  the 
CFTC  under  section  5c(c)  of  the 
Commodity  Exchange  Act  ^  on  October 
13,  2003. 

I.  Self-Regulator>  Organizations 
Description  of  the  Proposed  Rule 
Change 

OneChicago  proposes  to  amend  the 
maintenance  standards  requirement 
("Maintenance  Standards")  for  a 
security'  futures  product  based  on  a 
single  security  ("Single  Stock  Future") 
relating  to  the  market  price  of  the 
underlying  security.  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics. 

Eligibilit\  .\nd  Maintenance  Criteria 
For  Security  Futures  Products 

1.  \'o  Change, 


s  15  U.S.C.  78q-l(b)(3)(F). 


i"17CFR200.30-3(a)(12l 
>  15  use.  78s(bl(7|. 
2  17CFR240.19b-7. 
37  U.S.C.  7a-2(c). 
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II.  Maintenance  standards  for  a 
security  futures  product  based  on  a 
single  security. 

A.  OneChicago  will  not  open  for 
trading  any  security  futures  product  that 
is  physically  settled  with  a  new  deliven,' 
month,  and  may  prohibit  any  opening 
purchase  transactions  in  the  security 
futures  product  already  trading,  to  the 
extent  it  deems  such  action  necessary  or 
appropriate,  unless  the  underlying 
security  meets  each  of  the  following 
maintenance  requirements;  provided 
that,  if  the  underlying  security  is  an  ETF 
Share,  TIR  or  Closed-End  Fund  Share, 
the  applicable  requirements  for  initial 
listing  of  the  related  security  futures 
product  (as  described  in  I. A.  above) 
shall  apply  in  lieu  of  the  following 
maintenance  requirements: 

(i)-(iv)  No  Change. 

(v)  The  market  price  per  share  of  the 
underlying  securitv  has  not  closed 
below  S3. 00  on  the  previous  trading  day 
to  the  Expiration  Day  of  the  nearest 
expiring  Contract  on  the  underlying 
security.  The  market  price  per  share  of 
the  underlying  security  will  be 
measured  by  the  closing  price  reported 
in  the  primarv'  market  in  which  the 
underlying  security  traded. 

Requirement  (v)  as  Applied  to 
Restructure  Securities: 

If  a  Restructure  Security  is  approved 
for  security  futures  product  trading 
under  the  initial  listing  standards  in 
Section  I,  the  market  price  historv  of  the 
Original  Equity  Security  prior  to  the 
commencement  of  trading  in  the 
Restructure  Security,  including  "when- 
issued"  trading,  may  be  taken  into 
account  in  determining  whether  this 
requirement  is  satisfied. 

(vi)  No  Change. 

B-DNo  Change. 

III.-IV.  No  Change. 

II.  Self-Regulatorv'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

OneChicago  proposes  to  correct 
Maintenance  Standard  II.A.v  in  which 


the  words  "has  not"  were  inadvertently 
omitted.  On  February  24.  2003, 
OneChicago  filed  a  proposed  rule 
change  with  the  Commission  that 
amended  OneChicago's  maintenance 
standards  for  Single  Stock  Future  that 
would  prevent  OneChicago  from 
opening  a  Single  Stock  Future  contract 
in  a  new  deliverv'  month  if  the  market 
price  per  share  of  the  underlying 
security  closed  below  S3. 00  on  the 
previous  trading  day  to  the  expiration  of 
the  nearest  expiring  Contract  on  the 
underlying  security.''  OneChicago  states 
that  the  purpose  clause  of  the  February 
24,  2003  proposed  rule  filing  properlv 
described  the  maintenance  requirement: 
however,  the  rule  text  inadvertently  left 
out  the  words  "has  not."  ^ 

The  correction  made  today  is 
consistent  with  changes  made  on  the 
option  exchanges.  Section  6(h)(3)(C)  of 
the  Act  requires  that  Listing  Standards 
for  security  futures  "be  no  less 
restrictive  than  comparable  Listing 
Standards  for  options  traded  on  a 
national  securities  exchange.  *    *    *"^ 
The  Commission  has  approved  similar 
rule  changes  for  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE").^  the 
American  Stock  Exchange  LLC 
("Amex"),*  the  International  Stock 
Exchange,  Inc.  ("ISE"),«  the 
Philadelphia  Stock  Exchange,  Inc, 


■*  See  Securities  Exchange  Act  Release  No.  47445 
(Miftch  5.  2003).  68  FR  11595  (March  11.  2003)  The 
Commission  received  no  comments  during  the 
comment  period. 

''The  current  rule  text  reads: 

II.  A.  OneClucago  will  not  open  for  trading  any 
security  futures  product  that  is  physically  settled 
with  a  new  delivery  month,  and  may  prohibit  any 
opening  purchase  transactions  in  the  security 
futures  product  already  trading,  to  the  extent  it 
deems  such  action  necessary  or  appropriate,  unless 
the  underlying  security  meets  each  of  the  foUovring 
maintenance  requirements;  provided  that,  if  the 
underhing  security  is  an  ETF  Share,  *   *   *: 

V.  The  market  price  per  share  of  the  imderlving 
security  closed  below  $3.00  on  the  previous  trading 
day  to  the  Expiration  Day  of  the  nearest  expiring 
Contract  on  the  underlying  security.  The  market 
price  per  share  of  the  underlying  secvirity  will  be 
measured  by  ftie  closing  price  reported  in  the 
primary  market  in  which  the  underlying  security 
traded. 

Requirement  (v)  as  Applied  to  Restructure 
Securities: 

If  a  Restructure  Security  is  approved  for  security 
futures  product  trading  under  the  initial  listing 
standards  in  Section  I.  the  market  price  history  of 
the  Original  Equity  Security  prior  to  the 
commencement  of  trading  in  the  Restructure 
Security,  including  "when-issued"  trading,  may  be 
taken  into  account  in  determining  whether  this 
requirement  is  satisfied. 

6  15U.S.C.  78f[h)(3)(C). 

'  See  Securities  Exchange  Act  Release  No.  44964 
(October  19,  2001).  66  FR  54559  (October  29,  2001). 

'  See  Securities  Exchange  Act  Release  No.  59278 
(November  16.  2001),  66  FR  59278  (November  27, 
2001). 

"  See  Seciu'ities  Exchange  Act  Release  No.  45087 
(November  20,  2001).  66  FR  60232  (December  3, 
2001). 


("Phlx"),'"  and  the  Pacific  Exchange, 
Inc.  ( "PCX").!^  Since  CBOE,  Amex.  ISE, 
Phlx  and  PCX  have  comparable 
maintenance  Listing  Standards,  the 
proposed  rule  change  meets  the 
requirement  of  section  6(h)(3)(C)  of  the 
Act. '2 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act  '3  in  that  it  is  reasonably  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  and  promote  just  and 
equitable  principles  of  trade, 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  a 
negative  impact  on  competition.  In  fact, 
OneChicago  believes  the  proposed  rule 
change  would  promote  competition 
since  the  proposed  rule  change  is  no 
less  restrictive  than  comparable  options 
exchanges. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  October  14,  2003.  Within  60 
days  of  the  date  of  effectiveness  of  the 
proposed  rule  change,  the  Commission, 
after  consultation  with  the  CFTC,  may 
summarjjy  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.'-* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 


'"  Spf  Securities  Exchange  Act  Release  No.  45086 
(November  19.  2001).  66  FR  59832  (November  30. 
2001). 

' '  See  Securities  Exchange  Act  Release  No.  45038 
(November  6,  2001).  66  FR  57764  (November  16, 
2001). 

'M5U.S.C  17f(h)(3)C). 

'M5U.S.C.  78Hb)(5). 

>''15U.S.C.78s(b)(l). 
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Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  mle-cominents@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  uTitten  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
All  submissions  should  refer  to  File  No. 
SR-OC-2003-08  and  should  be 
submitted  by  November  14,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretan'. 
[FR  Doc.  03-26884  Filed  10-23-03;  8:45  am] 

BtLUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48663;  File  No.  SR-PHLX- 
2003-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Nasdaq  Composite 
Index® 

October  20.  2003. 

F*ursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  29,  2003.  the  Philadelphia 
Stock  Exchange.  Inc.  (  "PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  PHLX.  The  PHLX  filed 
Amendment  Nos.  1  and  2  to  the 
proposal  on  October  17,  2003. '^  The 


»=  17  CFR  200  30-3(a)(75). 

'15  U.S.C.  78s(b)(l) 

M7CFR240  19b-^ 

^  See  letter  from  Mark  I  Salvacion.  Director  and 
Counsel,  PHLX,  to  Kelly  Riley,  Senior  Special 
Counsel,  Division  of  Market  Regulation 
("Division"),  Comnussion.  dated  October  17,  2003 
("Amendment  No.  1 ");  and  letter  from  Mark  I 
Salvacion,  Director  and  Counsel.  PHLX,  to  Yvonne 
Fraticelli,  Special  Counsel,  Division.  Commission. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  list  and  trade 
cash-settled.  European-style  options  on 
the  Nasdaq  Composite  IndexS  (the 
"Nasdaq  Composite  Index"  or  "Index"), 
a  broad-hased.  market  capitalization- 
weighted.  A.M. -settled  index  comprised 
of  approximately  3.400  stocks  listed  and 
traded  on  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq").  In  addition  to  trading 
full-size  options  on  the  Index  ("Full- 
Size  Index  Options ').  the  PHLX 
proposes  to  trade  mini  Index  options 
that  are  1/lOth  the  size  of  full-size  Index 
options  ("Mini  Index  Options"), 
Flexible  Exchange  Index  CFLEXt") 
options  on  the  Index  ("FLEX  Index 
Options"),  and  m.ini-FLEX  Index 
Options  ("Mini  FLEX  Index  Options") 
(the  Full-Size  Index  Options,  Mini 
Index  Options.  FLEX  Index  Options, 
and  Mini  FLEX  Index  Options  mav  be 
referred  to,  collectively,  as  the  "Index 
Options").  The  PHLX  will  trade  the 
Index  Options  pursuant  to  current 
PHLX  rules  governing  the  trading  of 
index  options."  The  PHLX  proposes  to 
amend  PHLX  Rules  1001.^,  "Position 
Limits,"  and  1079,  "FLEX  Index  and 
Equity  Options."  to  establish  position 
limits  for  the  proposed  Index  Options. 
The  text  of  the  proposed  rule  change 
appears  below  Proposed  additions  are 
italicized. 

Position  Limits 

Rule  lOOlA.  (a)  Position  limits  for 
options  on  market  indexes  shall  be  as 
follows,  except  certain  positions  must 
be  aggregated  in  accordance  with 
paragraph  (di  below: 

(i)— (ii)  No  change. 

(Hi)  Respecting  the  Nasdaq  Composite 
Index.  (1)  50,000  contracts  total  for  full- 
size  options,  with  30.000  contracts  in 
the  nearest  expiration  month,  and  (21 
500.000  contracts  total  for  mini  size 
options,  with  300,000  contracts  total  in 
the  nearest  expiration  month. 

(b) — (d)  No  change 

(e)  Aggregation — Full  value,  reduced 
value,  long  term  and  quarterly  expiring 
options  based  on  the  same  index  shall 
be  aggregated . 


dated  October  17.  2003  ("Amendment  No  2") 
Amendment  No  1  revises  the  position  and  exercise 
limits  for  the  proposed  options  Amendment  No  2 
proposes  to  list  mini  FLEX  options  on  the  Nasdaq 
Composite  Index 

■•  See.  pdTticularly.  PHLX  Rules  lOOOA  through 
n02A  (Rules  .Applicable  to  Trading  of  Options  on 
Indices)  and,  generally,  PHLX  Rules  1000  through 
1090  (Options  Rules  of  the  PHLX) 


(i) — (ii)  No  change. 

(Hi)  For  aggregation  purposes,  one 
full-size  Nasdaq  Composite  Index 
option  contract  is  the  equivalent  of  10 
mini  size  Nasdaq  Composite  Index 
option  contracts 

FLEX  Index  and  Equitv  Options 

Rule  1079.  A  Requesting  Member 

shall  obtain  quotes  and  execute  trades 
in  certain  non-listed  FLEX  options  at 
the  specialist  post  of  the  non-FLEX 
option  on  the  Exchange.  The  term 
"FLEX  option"  means  a  FLEX  option 
contract  that  is  traded  subject  to  this 
Rule.  Although  FLEX  options  are 
generally  subject  to  the  rules  in  this 
section,  to  the  extent  that  the  provisions 
of  this  Rule  are  inconsistent  with  other 
applicable  Exchange  rules,  this  Rule 
takes  precedence  with  respect  to  FLEX 
options. 

(a) — (c)  No  change. 

(d)  Position  Limits. 

(1)  FLEX  index  options  shall  be 
subject  to  a  separate  position  limit  of 
200,000  contracts  on  the  same  side  of 
the  market  respecting  market  mdex 
options  (TPX,  VLE  and  XOC);  50.000 
contracts  on  the  same  side  of  the 
market,  with  30.000  contracts  on  the 
same  side  of  the  market  in  the  nearest 
expiration  month,  respecting  full-size 
Nasdaq  Composite  Indext  Options: 
500.000  contracts  en  the  same  side  of 
the  market,  vyith  300.000  contracts  on 
the  same  side  of  the  market  in  the 
nearest  expiration  month  respecting 
mini-size  Nasdaq  Composite  IndexS' 
Options:  36,000,  48,000,  or  60,000 
contracts  respecting  industr\  index 
options,  depending  on  the  position  limit 
tier  determined  pursuant  to  Rule 
100lA(b)(i).  However,  positions  in  P.M.- 
settled  FLEX  index  options  shall  be 
aggregated  with  positions  in  quarterlv 
expiring  options  listed  pursuant  to  Rule 
1101A(b)(iv)  on  the  same  underlvmg 
index,  if  the  FLEX  index  option  expires 
at  the  close  of  tradmg  on  or  within  two 
business  days  of  the  last  day  of  trading 
in  each  calendar  quarter.  Positions  in 
FLEX  index  options  shall  otherwise  not 
be  taken  into  account  when  calculating 
position  limits  for  non-FLEX  index 
options, 

(2)  No  change. 
(e)-(f)  No  change. 

n.  Self-Regu]ator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PHLX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  list  for  trading  cash-settled. 
European-style  Full-Size  Index  Options, 
Mini  Index  Options,  FLEX  Index 
Options,  and  Mini  FLEX  Index  Options 
on  the  Nasdaq  Composite  Index.  The 
PHLX  believes  that  the  Index  Options 
should  provide  an  important  hedging 
vehicle  for  traders  who  engage  in 
trading  securities  that  comprise  the 
Index.  The  following  is  a  more  detailed 
description  of  the  Index  and  the 
proposed  Index  Options. 

Composition  of  the  Index 

The  Index  is  a  capitalization-weighted 
index  designed  to  measure  the 
performance  of  stocks  listed  and  traded 
on  Nasdaq.  The  Index  includes  both 
Nasdaq  National  Market  issues  and 
Nasdaq  SmallCap  Market  issues.  As 
described  more  fully  below,  the  Index  is 
comprised  of  all  of  the  securities  traded 
on  Nasdaq  that  are  not  otherwise 
excluded  on  the  basis  of  their  security 
type. 

The  inclusion  of  a  Nasdaq  National 
Market  security  or  Nasdaq  SmallCap 
Market  security  in  the  Index  is 
determined  by  the  type  of  security. 
Issues  included  in  the  Index  include 
domestic  or  foreign  common  stocks, 
ordinary  shares.  American  Depositary 
Receipts,  shares  of  beneficial  interest, 
real  estate  investment  trust  securities, 
and  tracking  stocks  '■  (collectively. 
"Conmion-Type  Securities").  Issues  not 
included  in  the  Index  are  convertible 
debentures,  preferred  stocks,  rights, 
warrants,  units,  closed-end  funds, 
exchange-traded  funds  ("ETFs"),  and 
other  derivative  securities. 

Index-eligible  securities  are  added  to 
the  Index  on  the  business  day 
immediately  after  a  last  sale  is 
established.  If  at  any  time  a  component 
security  is  no  longer  traded  on  Nasdaq 
or  no  longer  meets  the  security-type 
eligibility  criteria,  the  security  is 
removed  from  the  Index.  The  Index  is 


updated  on  a  daily  basis  and  there  is  no 
periodic  rebalancing  of  Index 
components. 

As  of  July  31 .  2003,  the  capitalization 
of  the  Index's  3,408  components  ranged 
from  $284  biUion  to  S55,000,«>  and  the 
market  capitalization  of  the  Index 
totaled  $2.6  trillion.  The  largest  Index 
component  accounted  for  11.12%  of  the 
weight  of  the  Index  and  the  smallest 
component  accounted  for  less  than  1% 
of  the  weight  of  the  Index.  The  median 
capitalization  of  the  Index's  components 
was  $110  million. 

A  total  often  industry  groups  are 
represented  in  the  Index.  The  top  five 
industry  groups  and  their  weights  in  the 
Index  are:  (IJ  Computer  software  and 
hardware,  52%:  (2)  healthcare,  14%;  (3) 
financials.  11%;  (4)  consumer 
discretionary.  8%;  and  (5) 
telecommunications  and  media,  6%. 
During  the  period  from  January  1.  2003. 
through  July  31,  2003,  the  average  daily 
trading  volume  for  the  component 
stocks  representing  95%  of  the  weight  of 
the  Index  was  850,000  shares,  and  the 
average  daily  volume  for  all  of  the 
Index's  component  stocks  was  485,000 
shares.  The  top  100  stocks  accounted  for 
64%  of  the  weight  of  the  Index  and  the 
bottom  100  stocks  accounted  for  0.01% 
of  the  weight  of  the  Index.  The  prices 
of  the  Index's  components  ranged  from 
$0.11  per  share  to  $780.00  per  share. 
The  average  share  price  was  $14.15.  The 
shares  outstanding  for  each  of  the 
Index's  component  stocks  ranged  from 
10,000  shares  to  11  billion  shares,  with 
an  average  of  43  million  shares 
outstanding.  Options-eligible  stocks 
represented  95%  of  the  weight  of  the 
Index. 

The  Index  includes  most  of  the  stocks 
listed  and  traded  on  the  Nasdaq 
SmallCap  Market,  except  those  issues 
excluded  based  on  security  type. 
Nasdaq  SmallCap  Market  stocks  are 
"eligible  securities"  within  the  meaning 
of  the  Joint  Self-Regulatory  Organization 
Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of 
Quotation  and  Transaction  Information 
for  Nasdaq-Listed  Securities  Traded  on 
Exchanges  on  an  Unlisted  Trading 
Privilege  Basis  ("Nasdaq  UTP  Plan"  or 
"Plan").~  Because  Nasdaq  SmallCap 


'Tracking  stocks  are  publicly  traded  securities 
issued  by  a  parent  company  to  monitor  or  "track" 
the  underlying  performance  and/or  earnings 
potential  of  a  subsidiary  Tracking  stocks  allow  the 
parent  company  to  maintain  control  over  the 
tracked  unit  while  permitting  investors  to  value  the 
unit  as  a  separate  entity 


.••For  compaoies  that  list  American  Depositary 
Shares,  these  values  represent  only  the  value  of  the 
outstanding  American  Depositary  Shares  and  not 
the  global  market  capitalization  of  the  issuer,  which 
is  the  basis  for  listing  on  Nasdaq.  Nasdaq's 
minimum  listing  and  maintenance  standard  for 
global  market  capitalization  is  S50  million. 

'  The  Nasdaq  UTP  Plan  initially  was  approved  in 
1990.  See  Securities  Exchange  Act  Release  No. 
28146  Uune  26,  1990).  55  KR  27919  (July  6.  1990). 
The  Plan  was  amended  in  2001  to  include  Nasdaq 
SmallCap  Market  stocks.  See  Securities  Exchange 
Act  Release  45081  (November  19,  2001),  66  FR 


Market  securities  are  "reported 
securities"  for  purposes  of  Rule  llAa3- 
1  under  the  Act,"  the  PHLX  and  Nasdaq 
believe  that  they  may  be  included  in  the 
Index  for  purposes  of  index  option 
trading. 5  According  to  the  PHLX, 
Nasdaq  SmallCap  Market  securities  are 
subject  to  stronger  quantitative  listing 
standards,  stronger  governance  criteria, 
and  stronger  initial  listing  standards 
than  those  that  were  in  place  prior  to 
1997,  and  Nasdaq  SmallCap  Market 
securities  therefore  should  qualifv'  as 
forming  part  of  the  basis  for  cash-settled 
Index  Options.  Further,  the  PHLX 
maintains  that  the  listing  requirements 
of  the  Nasdaq  SmallCap  Market  are 
more  stringent  than  ihose  of  the  Amex. 
The  PHLX  also  notes  that  Nasdaq 
SmallCap  Market  stocks  comprise  only 
1.3%  of  the  capitalization  of  the  Index. 

Calculation  of  the  Index 

As  noted  above,  the  Index  is  a  market 
capitalization-weighted  index 
comprised  of  all  Common-Type 
Securities  listed  on  Nasdaq.  The  value 
of  the  Index  equals  the  aggregate  value 
of  the  Total  Shares  Outstanding  ("TSO") 
of  each  Index  component  security 
multiplied  by  each  security's  respective 
price  on  Nasdaq,  divided  by  the 
Adjusted  Base  Period  Market  Value 
("ABPMV"),  and  multiplied  by  the  Base 
Value.  The  ABPMV  scales  the  Index's 
aggregate  value  (otherwise  in  trillions) 


49273  (November  27,  2001).  The  Plan  governs  the 
collection,  processing,  and  dissemination  on  a 
consolidated  basis  of  quotation  and  last  sale 
information  for  each  of  its  participants  (the 
Cincinnati  Stock  Exchange.  Inc..  the  National 
.^ssociation  of  Securities  Dealers.  Inc..  the 
American  Stock  Exchange  LLC  (  "Amex"),  the 
Boston  Stock  Exchange,  Inc  ,  the  Chicago  Stock 
Exchange.  Inc..  the  Pacific  Exchange.  Inc..  and  the 
PHLX)  The  consolidated  information  informs 
investors  of  the  current  quotation  and  recent  trade 
prices  of  Nasdaq  securities.  It  enables  investors  to 
ascertain  from  one  data  source  the  current  prices  in 
all  the  markets  trading  Nasdaq  securities.  The  Plan 
serves  as  the  required  transaction  reporting  plan  for 
its  participants,  which  is  a  prerequisite  for  their 
trading  Nasdaq  securities, 

»Seel7CFR240.11Aa3-l. 

^  A  "reported  security"  is  defined  in  Rule  llAa3- 
1(a)(4)  under  the  Act  as  "any  listed  equity  security 
or  Nasdaq  security  for  which  transaction  reports  are 
required  to  be  made  on  a  real-time  basis  pursuant 
to  an  effective  transaction  reporting  plan."  An    • 
"effective  transaction  reporting  plan"  is  defined  in 
Rule  llAa3-l(a)(3)  under  the  Act  as  a  transaction 
reporting  plan  approved  by  the  Commission  under 
Rule  llAa3-l  under  the  Act.  A  "transaction 
reporting  plan"  is  defined  in  Rule  llAa3-l(a)(2) 
under  the  Act  as  "any  plan  for  collecting, 
processing,  making  available  or  disseminating 
transaction  reports  with  respect  to  transactions  in 
reported  securities  filed  with  the  Commission 
pursuant  to,  and  meeting  the  requirements  of.  this 
section."  With  the  extension  of  the  Nasdaq  UTP 
Plan  lo  include  Nasdaq  SmallCap  Market  securities, 
Nasdaq  SmallCap  Market  securities  became 
securities  reported  pursuant  to  an  effective 
transaction  reporting  plan  approved  by  the 
Commission. 
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to  a  lower  order  of  magnitude,  which  is 
more  desirable  for  Index  reporting 
purposes. 

The  Index  Value  calculation  can  be 
summarized  as  follows:  (Aggregate 
Market  Value/ABPMV)  x  Base  Value. 

The  Index  began  on  February-  5,  1971, 
3t  a  Base  Value  of  100,00. 

Each  Index  component's  influence  on 
the  value  of  the  Index  is  directly 
proportional  to  the  value  of  its  Index 
share  weight. 

The  Index  is  disseminated  every  15 
seconds  through  the  Nasdaq  Index 
Dissemination  Services^M  ("NIDS") 
during  normal  Nasdaq  trading  hours 
(9:30  A.M.  to  4:00  P.M.  ET).  NIDS  is  a 
Nasdaq  data  feed  carrying  intra-day 
index  values  and  valuation  data  for 
ETFs  listed  on  Nasdaq.  The  NIDS  data 
feed  is  carried  by  all  major  market  data 
vendors. 

The  Index  is  calculated  using  Nasdaq 
prices  (not  consolidated)  during  the  day 
and  the  Nasdaq  Official  Closing  Price 
("NOCP")  for  the  close.io  The  NOCP  is 
based  on  the  price  of  the  last 
unmodified  trade  reported  to  Nasdaq's 
Automated  Confirmation  Transaction 
Services'^  at  or  before  4:00:02  P.M.  ET 
(the  "Predicate  Trade").  Nasdaq  systems 
will  "normalize"  the  price  of  the 
Predicate  Trade  by  comparing  it  to 
Nasdaq's  best  bid  and  offer  prices 
("BBO")  {i.e.,  the  best  prices  displayed 
by  all  SuperMontage  participants)  at  the 
time  the  Predicate  Trade  was  reported, 
or  by  comparing  it  to  the  Nasdaq  BBO 
at  4:00:00  P.M.  ET  for  trades  reported 
after  that  time  (the  "Predicate  BBO"). 
Subject  to  review  by  Nasdaq  Market 
Watch,  if  the  price  of  the  Predicate 
Trade  falls  at  or  within  the  Predicate 
BBO,  that  price  becomes  the  NOCP.  If 
the  price  of  the  Predicate  Trade  falls 
outside  the  Predicate  BBO.  Nasdaq  will 
adjust  it  up  to  the  Predicate  BBO  bid  if 
it  is  below  the  bid  price  or  adjust  it 
down  to  the  Predicate  BBO  ask  if  it  is 
above  the  ask  price.  The  NOCP 
methodology  will  only  impact  the 
individual  market  close  for  the  Nasdaq: 
it  will  not  impact  the  consolidated  close 
or  individual  market  closes  of  the  UTP 
exchanges.  The  PHLX  notes  that  the 
NOCP  should  not  be  confused  with  the 
consolidated  last  sale  price,  which  is 
comprised  of  the  final  last  sale  eligible 
trade  report  submitted  to  the  securities 
information  processor  during  the  regular 
trading  session  by  any  market  center, 
including  Nasdaq. 

Although  the  Index  is  calculated  until 
4:00  P.M.  ET.  the  Index's  closing  value 


'°See  Securities  Exchange  Act  Release  No.  4751; 
(March  18.  20031,  68  FR  14446  (March  25.  2003) 
(File  No.  SR-NASD-2002-158)  (approving  the 
establishment  of  the  NOCP). 


may  change  up  until  5:15  P.M.  ET  due 
to  changes  or  corrections  to  the  last  sale 
in  the  Index's  component  securities. 

Maintenance 

Nasdaq  will  maintain  the  Index,  and 
the  PHLX  represents  that  it  will  not 
influence  any  Nasdaq  decisions 
concerning  maintenance  of  the  Index. 

Changes  in  tiie  number  of  shares 
outstanding  driven  by  corporate  events 
such  as  stock  dividends,  splits,  and 
certain  spin-offs  and  rights  issuances 
will  be  adjusted  on  the  ex-date.  A 
change  in  the  TSO  arising  from  other 
corporate  actions  including  secondary 
offerings,  stock  repurchases, 
conversions,  and  acquisitions  is 
ordinarily  made  to  the  Index  on  the 
evening  prior  to  the  effective  date  of  the 
corporate  action  or  as  soon  as 
practicable  thereafter.  Changes  are  made 
after  the  market  close  and  are  reflected 
on  http://w^\i\'.nasdaqtradpr  com  ^asp/ 
nasdaqcomp.asp  the  following  morning. 

Index-eligible  security  additions  to 
Nasdaq  (either  an  initial  public  offering 
or  a  seasoned  security)  will  be  included 
in  the  Index  once  there  is  a  Nasdaq  last 
sale  established  (usually  day  two  of 
listing  on  Nasdaq).  As  stated  above,  if  at 
any  time  a  component  security  is  no 
longer  traded  on  Nasdaq  or  no  longer 
meets  the  eligibility  criteria,  the  security 
is  removed  from  the  Index. 

Ordinarily,  whenever  there  is  a 
change  in  a  component  security's  TSO. 
a  component  addition  or  deletion,  or 
changes  due  to  certain  spin-offs  and 
rights  offerings.  Nasdaq  adjusts  the 
ABPMV  to  ensure  that  there  is  no 
discontinuity  in  the  value  of  the  Index. 

The  ABPMV  can  be  determined  as 
follows:  (Market  Value  after 
Adjustments/Market  Value  before 
Adjustments)  x  ABPMV  before 
Adjustments. 

Although  the  PHLX  is  not  involved  in 
the  maintenance  of  the  Index,  it  has 
represented  that  it  will  monitor  the 
Index  on  a  semi-annual  basis  and  will 
notify  Commission  staff  if  and  when;  (1) 
10%  of  the  capitalization  of  the  Index 
comprises  securities  with  a  market 
capitalization  of  less  than  SlOO  million; 
or  (2)  when  10%  of  the  capitalization  of 
the  Index  is  made  up  of  components 
with  an  average  daily  trading  volume  of 
less  than  10.000  shares  over  the 
previous  six  months.  As  of  July  31, 
2003,  2.56%  of  the  capitalization  of  the 
Index  was  made  up  of  securities  with  a 
market  capitalization  of  less  than  SlOO 
million,  and  2.19%  of  the  capitalization 
of  the  Index  was  made  up  of 
components  with  an  average  daily 
trading  volume  of  less  than  10.000    " 
shares  over  the  previous  six  months. 


Index  Option  Trading 

As  noted  above,  the  Exchange 
proposes  to  trade  Full-Size  Index 
Options.  Mini  Index  Options.  FLEX 
Index  Options,  and  Mini  FLEX  Index 
Options,  The  contract  multiplier  for 
Full-Size  Index  Options  will  be  SlOO 
and  the  contract  multiplier  for  Mini 
index  Options  will  be  SlO  Each 
contract  will  trade  under  separate  ticker 
symbols  and  will  not  be  fungible  with 
the  other  The  size  of  the  underlying 
Index  will  remain  the  same  for  each 
contract  [i.e..  Mini  Index  Options  will 
not  overlie  a  separate  Index  r:alculation 
reduced  by  1/lOth),  and  therefore  the 
Exchange  will  list  similar  strikes  for 
each  and  the  settlement  value  will  be 
uniform  for  each. 

According  to  the  PHLX.  the  proposed 
Mini  FLEX  Index  Options  are  designed 
to  provide  small  institutional  and  high 
net-worth  customers  with  the  ability  to 
tailor  their  notional  value  exposure  with 
a  greater  degree  of  precision  than  would 
be  available  with  Full-Size  Index 
Options,  For  example,  the  PHLX  notes 
that  the  minimum  opening  transaction 
for  FLEX  index  options  is  SlO  million. 
At  an  index  level  of  1900  points,  this 
would  represent  53  full-size  FLEX  Index 
options  and  527  Mini-FLEX  index 
options  For  the  full-size  FLEX  index 
option,  each  additional  contract  would 
increase  the  notional  exposure  by 
SI  90.000.  which  is  nearly  2%  of 'the 
notional  value  of  the  opening  position, 
while  each  additional  Mini-FIJIX  index 
option  contract  increases  the  notional 
exposure  by  Si 9. 000  Ttie  PHLX  notes 
that  for  customers  who  have  specific 
investment  objectives  with  acceptable 
margins  of  error  of  less  than  Si  90.000. 
or  2%,  the  Mini-FLEX  index  option 
would  represent  the  preferred  product. 

The  Exchange  will  list  strike  prices  in 
S5.T)0  intervals  for  Index  Options,  The 
minimum  tick  size  for  series  quoted 
below  S3, 00  {i.e..  S300  in  premium  after 
factoring  in  the  SlOO  contract  multiplier 
for  Full-Size  Index  Options  and  S30  in 
premium  after  factoring  in  the  SlO 
contract  multiplier  for  Mini  Index 
Options)  will  be  S,05  {i.e..  S5,00  for 
Full-Size  Index  Options,  and  S,50  for 
Mini  Index  Options),  and  for  series 
quoted  above  S3. 00  the  minimum  tick 
size  will  be  SlO  {i.e..  SlOOO  for  Full- 
Size  Index  Options  and  Si  00  for  Mini 
Index  Options),  The  trading  hours  for 
Index  Options  will  be  from  9:30  AM.  to 
4:15  P.M  ET, 

The  PHLX  represents  that  the  Options 
Price  Reporting  Authority  ("OPR.^ ')  has 
informed  the  Exchange  that  trading  in 
Index  Options  will  have  a  minimal 
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impact  on  OPRA's  current  quoting 
capacity." 

Settlement  of  Index  Options 

The  proposed  Full-Size  Index  Options 
and  Mini  Index  Options  will  expire  on 
the  Saturday  following  the  third  Friday 
of  the  expiration  month.'-  Trading  in 
the  expiring  contract  month  will 
normally  cease  at  4:15  P.M.  ET  on  the 
immediately  preceding  Thursday. 
Nasdaq  will  calculate  the  exercise 
settlement  value  of  the  Index  at  option 
expiration  based  on  the  volume- 
weighted  opening  price  ("Nasdaq 
VWOP")  of  the  component  securities  in 
the  first  four  minutes  of  trading  (the 
"Extraction  Period")  on  the  business 
day  prior  to  expiration,  which  will 
normally  be  a  Friday.  Each  Index 
component  will  have  a  trade  extraction 
history  independently  maintained 
beginning  with  the  receipt  of  the  first 
day's  trade  in  that  issue  and  continuing 
for  four  continuous  minutes.  Nasdaq 
will  record  and  reflect  trade  adjustments 
during  the  Extraction  Period  for  each 
component  until  the  four-minute 
window  for  the  last  component  stock 
closes  or  10:30  A.M.,  whichever  is 
sooner.  Nasdaq  will  then  calculate  the 
Nasdaq  VWOP  for  each  security  based 
on  the  extracted  trades  and  aggregate  the 
Nasdaq  VWOPs  of  the  Index's 
components  to  calculate  the  Index 
settlement  value.  If  a  stock  fails  to  open 
for  trading,  the  last  available  price  on 
the  stock  will  be  used  to  calculate  the 
Index,  as  is  done  for  currently  listed 
indexes.  A  stock  will  be  deemed  to  have 
failed  to  open  for  trading  when  it  does 
not  open  for  trading  prior  to  10:30  A.M. 
on  such  trading  day. 

Surveillance 

To  monitor  trading  in  Index  Options, 
the  Exchange  will  use  the  same 
surveillance  procedures  it  uses 
currently  for  each  of  the  Exchange's 
sector  index  options. ^^  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Movements  in  price  and 
volume  are  used  as  a  primary  indicator 


"  See  Letter  from  Joseph  P  Corrigan,  Executive 
Director.  OPRA.  to  Matthew  Holm.  Director.  PHLX. 
dated  September  16.  2003 

>2Under  PHLX  Rule  1079(a)(6).  a  FLEX  option  on 
the  Index  may  not  expire  on  any  day  that  falls  on 
or  within  two  business  days  prior  to  or  subsequent 
to  an  expiration  day  for  a  non-FLEX  option  on  the 
Index. 

'^See,  e.g.,  PHLX  rules  pertaining  to:  (1) 
affirmative  quoting  obligations  (PHLX  Rule  1014. 
"Obligations  and  Restrictions  Applicable  to 
Specialists  and  Registered  Options  Traders").  (2) 
priority  and  parity  (PHLX  Rule  1014);  (3)  execution 
guarantees  (PHLX  Rule  1015.  "Execution 
Guarantees");  (4)  firm  quotations  (PHLX  Rule  1082 
'Firm  Quotations");  and  (5)  excessive  dealing 
(PHLX  Rule  1021,  "Excessive  Dealing  in  Options") 


in  detecting  market  manipulations  such 
as  insider  trading  activity  within  the 
underlying  component  issues  of  an 
index.  The  PHLX  notes  that  underlying 
securities  are  used  to  determine  trading 
rotations,  halts  or  re-openings  '•'  and  to 
monitor  for  price  and  volume 
movements  in  the  underlying 
component  issues. 

The  Intennarket  Surveillance  Group 
("ISG ')  Agreement,  dated  July  14,  1983, 
as  amended,  will  be  applicable  to  the 
trading  of  Index  Options.  According  to 
the  PHLX,  as  of  July  31 ,  2003,  315 
securities,  representing  3.27%  of  the 
capitalization  of  the  Index  and  9.24%  of 
the  number  of  components  in  the  Index, 
are  incorporated  outside  the  United 
States.  Of  those  315  securities,  only  125, 
or  0.64%  of  the  capitalization  of  the 
Index  and  3.67%  of  the  number  of 
components  in  the  Index,  are 
incorporated  in  countries  whose 
domestic  equity  exchange  is  not  a 
member  of  ISG.' ^ 

Position  Limits 

The  PHLX  proposes  to  amend  Phlx 
Rule  lOOlA  to  establish  position  limits 
of  50,000  contracts  for  Full-Size  Index 
Options,  with  30,000  contracts  in  the 
nearest  expiration  month,  and  500.000 
contracts  for  Mini  Index  Options  on 
either  side  of  the  market,  with  300,000 
contracts  total  in  the  nearest  expiration 
month.  Exercise  limits  will  be  set  at  the 
same  level  as  position  limits.  The 
proposed  amendment  to  PHLX  Rule 
lOOlA  will  require  that  the  position 
limits  in  Full-Size  Index  Options  and 
Mini  Index  Options  be  aggregated  for 
the  purpose  of  determining  compliance 
with  position  and  exercise  limits.  The 
PHLX  proposes  to  establish  the  position 
limit  of  the  index  hedge  exemption  at 
150,000  contracts  for  Full-Size  Index 
Options  and  1,500,000  contracts  for 
Mini  Index  Options.  The  Exchange 
proposes  to  amend  PHLX  Rule  1079  to 
establish  a  separate  position  limit  of 
50,000  contracts  on  the  same  side  of  the 
market  for  FLEX  Index  Options,  with 
30,000  contracts  on  the  same  side  of  the 
market  in  the  nearest  expiration  month. 
For  Mini  FLEX  Index  Options,  the 
PHLX  proposes  to  establish  a  position 
limit  of  500,000  contracts  on  the  same 


"•See  PHLX  Rule  1047 A,  "Trading  RoUtions, 
Halts  or  Reopenings  " 

'^  See  Securities  Exchange  Act  Release  No  34157 
(June  3.  1994).  59  FR  30062  dune  10.  1994)  (order 
approving  File  Nos.  SR-Amex-92-35;  SR-CBOE- 
93-59;  SR-NYSE-94-17:  SR-PSE-94-07;  and  SR- 
PHLX-94-10)  (establishing  streamlined  prccedures 
for  the  listing  of  options  on  any  narrow-based  index 
that  meets  specified  criteria,  including,  among  other 
criteria,  the  requirement  that  non-U  S  component 
securities  that  are  not  subject  to  comprehensive 
surveillance  agreements  account  for  no  more  than 
20%  of  the  weight  of  the  index). 


side  of  the  market,  with  300,000 
contracts  on  the  same  side  of  the  market 
in  the  nearest  expiration  month. 

(2)  Basis 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)"'  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act,'^  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Commission  is  considering 
granting  accelerated  approval  of  the 
proposed  rule  change  at  the  end  of  a  15- 
day  comment  period. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  wrritten 
submissions  should  file  six  copies 


"'15U.S.C.78f(b). 
''15U.S.C.  78f(b)(5). 
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thereof  with  the  Secretarv.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  file  number 
SR-PHLX-2003-66  and  should  be 
submitted  by  November  ID.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary-. 
IFR  Doc.  03-26883  Filed  10-23-03;  8:45  am] 

BILLING  CODE  8010-01-P 


61033 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESE^frATIVE 

Notice  of  Meeting  of  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  that  the  November  5, 
2003.  meeting  of  the  Trade  and 
Environment  Policy  Advisory- 
Committee  will  be  held  from  10  a.m.  to 
12  noon.  The  Uieeting  will  be  closed  to 
the  public  from  10  a.m.  to  11:40  a.m. 
and  open  to  the  public  from  1 1 :40  a.m. 
to  12  noon,  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

summary:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(f)(2)  of  Title  19 
of  the  United  States  Code.  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 


matters  arising  in  coruiection  with  the 

development,  implementation  and 

administration  of  the  trade  policy  of  the 

United  States. 

DATES:  The  meeting  is  scheduled  for 

November  5,  2003,  unless  otherwise 

notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Winder  Building  in  Conference 
Room  305.  located  at  600  17th  Street, 
NW.,  Washington.  DC.  ujiless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Sevilla.  Office  of 
lntergovernm.ental  Affairs  and  Public 
Liaison.  (202)  395-6120. 

Christopher  A.  Padilla, 

r'.S  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
IFR  Doc.  03-26811  Filed  10-23-03;  8:45  am] 

BILLING  CODE  3190-W3-M 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  No.:  OST-2003-15856] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

AGENCY:  Office  of  the  Secretar>-  (OST), 
DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  Information 
Collection  Request  (ICRj  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  rnst  and 
burden.  The  Federal  Register  Notice, 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information,  was  published  on  August 
13.  2003  (68  FR  48439).  No  comments 
were  received. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  24.  2003. 

ADDRESSES:  You  may  submit  comments 
[identified  bv  DOT  DMS  Docket  Number 
OST-2003-15856  by  the  following 
methods: 

•  Web  site:  http://dms.dot.gov: 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation.  400 
Seventh  Street  SW..  Nassif  Building. 
Room  PL-401,  Washington  DC  20590- 
001. 


•  Hand  Delivery:  Room  PL-401  on 

Plaza  Level  of  the  Nassif  Building.  400 
Seventh  Street  SW  .  Washington  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal;  Go  to 
http://i\-w'\\-. regulations. gov  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatorv  Identification 
Number  JRIN)  for  this  rulomaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementarv"  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  anv 
personal  information  provided  Please 
see  the  Privacy  Act  heading  under 
Regulatorv  Notes. 

T)ocket:  For  access  to  the  docket  to 
read  background  documents  or 
comm.ents  received,  go  to  http:// 
dms  dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington  DC.  between  9  a.m  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldinp  Wheeler;  .M-61.  U.S.  Department 
of  Transportation.  400  Seventh  Street 
SW..  Washington.  DC  20590.  telephone 
(202)  366-4272  or  email  to 
Elaine.  Wheeler@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Titlf  Transportation  .Acquisition 
Regulation  (TAR).  48  CFR  part  12 

OMB  Control  \umbpr:  2105-0517. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Annual  Estimated  Burden:  33,115 
hours  There  is  no  change  to  the  annual 
estimated  burden. 

Abstract:  The  requested  extension  of 
the  approved  control  number  covers  the 
TAR  which  includes  forms  DOT  F 
4220.4.  DOT  F  4220  7.  DOT  F  4220.43, 
DOT  F  4220  45.  DOT  F  4220.46.  and 
Form  DD  882.  Comments  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility: 
the  accuracy  of  thp  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  use  of  automated 
collection  techniques  or  other  forms  of 
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information  technology.  All  responses 
to  tHis  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval. 

Issued  in  Washington,  DC,  on  October  16, 
2003. 
Michael  Robinson, 

Information  Technology  Program 

Management,  United  States  Department  of 

Transportation. 

[FR  Doc.  03-26871  Filed  10-23-03;  8:45  am] 

BIU.ING  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-16334] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2000 
Audi  A8  and  S8  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  2000  Audi 

A8  and  S8  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000  Audi 
A8  and  S8  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
comphing  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  24.  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St.,  SVV..  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT'S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dins.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-3151). ' 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

l.K.  Technologies  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  2000  Audi  AS  and  S8 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  2000  Audi  A8 
and  S8  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
ail  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2000  Audi 
A8  and  S8  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2000  Audi  A8  and  S8 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 


Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2000  Audi  A8  and  S8 
passenger  cars  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*   *   *  ,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Power- 
Operated  Window  Systems,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  225  Child  Restraint 
Anchorage  Systems,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  states  that  the  vehicles  also 
comply  with  the  Bumper  Standard 
found  at  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  instrument 
cluster  with  a  U.S. -model  component. 
Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamps 
and  front  sidemarker  lamps;  (b) 
installation  of  U.S. -model  taillamp 
assemblies,  which  incorporate  rear 
sidemarker  lamps. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  flearview Mirror- 
inscription  of  the  required  warning 
statement  on  the  passenger  side 
rearview  mirror. 

Standard  No.  114  Theft  Protection: 
programming  of  the  vehicles  to  activate 
the  ignition  key  warning  and  the  seat 
belt  warning  systems. 

Standard  No.  208  Occupant  Crash 
Protection:  reprogramming  of  the  seat 
belt  warning  system  so  that  it  activates 
in  the  proper  manner.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  automated  restraint  systems 
consisting  of  dual  front  air  bags.  The 
petitioner  also  states  that  the  vehicles 
are  equipped  with  combination  lap  and 
shoulder  belts  at  the  front  and  rear 
outboard  designated  seating  positions 
that  are  self-tensioning  and  release  by 
means  of  a  single  red  pushbutton.  The 
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petitioner  describes  these  components 
and  systems  as  identical  to  U.S. -model 
components  and  systems. 

The  petitioner  states  that  all  vehicles 
must  be  inspected  to  ensure  compliance 
with  the  Theft  Prevention  Standard  at 
49  CFR  part  541.  and  that  anti-thefts 
marking  must  be  added  to  vehicles  that 
are  not  already  so  marked. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401. 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)fl]fA)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  17.  2003. 
Kenneth  N.  Weinstein, 

Associa  te  A  dministrator  for  Enforcem  en  t . 
[PR  Doc.  03-26872  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-03-16341.  Notice  1] 

Group  Lotus  Pic.;  Receipt  of 
Application  for  a  Temporary 
Exemption  From  Federal  kAotor  Vehicle 
Safety  Standard  No.  108  and  Part  581 
Bunf>per  Standard 

In  accordance  with  the  procedures  of 
49  CFR  part  555,  Group  Lotus  Pic. 
("Lotus")  has  applied  for  a  Temporary 
Exemption  from  S7.  Headlighting 


requirements,  of  Federal  Motor  Vehicle 
Safety  Standard  C'FMVSS")  No.  108. 
Lamps,  reflective  devices,  and 
associated  equipment:  and  Part  581 
Bumper  Standard.  The  basis  of  the 
application  is  that  compliance  would 
cause  substantial  economic  hard.ship  to 
a  manufacturer  that  has  tried  m  good 
faith  to  comply  with  the  standard. 
We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  the  requirements  of  49  L'.S.C. 
30113(b)(2).  and  have  made  no 
judgment  on  the  merits  of  the 
application. 

I.  Background 

Lotus,  which  was  founded  in  1955. 
produces  small  quantities  of 
performance  cars.  In  the  past  five  vears, 
Lotus  has  sold  a  total  of  550 
automobiles  in  the  United  States.  The 
only  current  Lotus  vehicle  sold  in  the 
United  States  is  Lotus  Esprit  ("Esprit"). 
In  the  same  time  period.  Lotus  has 
manufactured  a  total  of  18.888  vehicles 
worldwide,  including  Lotus  Elise 
("Elise"). 

The  Elise  was  introduced  in  1996,  but 
it  was  not  originally  designed  or 
intended  for  the  US.  market.  However, 
after  deciding  to  terminate  production 
of  the  Esprit  by  l^igg. '  petitioner  sought 
to  introduce  the  Elise  in  the  United 
States.  Significant  management. 
ownership  and  financial  hardship  issues 
contributed  tn  the  delay  in  introducing 
the  Elise  model   Recently.  Peruashan 
Otomobile  Nasional  Berhad  ("Proton") 
has  taken  a  100%  ownership  of  Lotus. 
Petitioner  is  now  ready  to  introduce  the 
Elise  vehicle  into  the  US.  Market.  A 
description  of  the  Elise  vehicle  is  set 
forth  in  the  Exhibit  1  of  the  petition 
(Docket  No  NHTSA-03-16341).  For 
additional  information  on  the  vehicle, 
please  go  to  http://ww\\  LotusCars.com 

II.  Why  Lotus  Needs  a  Temporary 
Exemption 

Lotus  has  continued  to  experience 
substantial  economic  hardship, 
previously  discussed  by  the  agencv  in  a 
March  3,  2003  Renewal  of  a  Temporar\- 
Exemption  from  FMVSS  No.  201  (68  FR 
10066).-  Lotus'  latest  financial 
submissions  show  the  company's 
operating  loss  of  £43.228.000 


■  Espint  produciton  was  eventually  extended  bv 
three  years  while  petitioner  sought  to  brmg  Elise 
into  compliance  with  FMVSS.  Espirit  will  cease 
production  on  12/31/2003. 

-  We  note  that  the  Elise  vehicle  is  FMVSS  No.  201 
compliant. 


(=869,000.000)  for  the  fiscal  vear  2000: 
a  loss  £18.055.000  (-  S29. 000.000)  for 
the  fiscal  year  2001:  tind  a  loss  of 
£2,377.000  (=  54,000.000)  for  its  fiscal 
year  2002.  This  represents  a  cumulative 
loss  for  a  period  of  3  vears  of 
£63,660.000  (=  Si 02,000,000), ' 

According  to  the  petitioner,  the  cost 

of  making  the  Elise  c  omphant  with  the 
headlighting  requirements  of  FM\'SS 
108  and  'he  bumper  standard  is  bevond 
the  company's  current  capabilities 
Petitioner  contends  that  developing  and 
building  FMVSS-compliant  headlamps 
and  Part  581-compliant  bumpers  caimot 
be  done  without  redesigning  the  entire 
body  structure  of  the  Elise  Specificallv. 
developing  Part  581-compliant  bumpers 
would  cost  S6  million  dollars  over  a 
period  of  2  years.  Producing  an  actual 
FM\'SS-compliant  headlamp  would  cost 
approximately  $1.1  million.  In  addition. 
there  are  unspecified  costs  of  bodv 
modifications  in  order  to  accommodate 
the  new  headlamp,  because  there  is 
insufficient  space  in  the  current  body 
structure  to  permit  an  FMVSS- 
compliant  headlamp. 

Lotus  requests  a  three-year  exemption 
m  order  to  concurrently  develop 
compliant  bumpers  and  headlamps  and 
make  necessar\'  adjustments  to  the 
current  body  slmcture  PiMitioner 
anticipates  the  funding  necessary  for 
these  compliance  efforts  will  come  from 
immediate  sales  of  Elise  vehicles  in  the 
United  States. 

III.  WTiy  Compliance  Would  Causf 
Substantial  Economic  Hardship  and 
How  Lotus  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  108  and  the 
Bumper  Standard 

Petitioner  contends  that  Lotus  cannot 
return  to  profitability  unless  it  receives 
the  temporar\-  exemption,  in  support  of 
their  contention.  Lotus  prepared 
alternative  forecasts  for  the  next  3  fiscal 
years.  The  first  forecast  assumes  that  the 
petitioner  receives  exemptions  from  S7 
of  FMVSS  No,  108  and  the  bumper 
standard.  The  second  forecast  assumes 
the  exemptions  are  denied. ■*  In  the  event 
of  denial.  Lotus  anticipates  extensive 
losses  through  the  fiscal  year  2006. 
because  it  cannot  bring  the  Elise  into 
full  compliance  any  earlier. 


^  All  dollar  values  are  based  on  an  exchange  rate 
of£l=$l  60 

<  See  Petition  Exhibit  2  (Docket  No.  NHTSA-03- 
16341) 
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Fiscal  Year 

1 

Forecast  if  exemp- 
tions granted  (in  $) 

Forecast  if  exemp- 
tions denied  (in  $) 

2003                     

=$975,000  i 
=$12,520,000  1 
=$11,749,000 

=  -$1,700,000 

2004                                            » 

=  -$15,402,000 

2005                                             - 

=  -$22,718,000 

According  to  the  petition,  Lotus  As  previously  stated.  Lotus  plans  to 

expended  substantial  resources  introduce  tlie  second  generation  Elise  in 

(approximately  $27,000,000)  in  the  past  late  2006.  This  vehicle  will  feature 

12  months  in  order  to  bring  Elise  into  compliant  headlamps,  bumpers  and 

compliance  with  the  Federal  Motor  advanced  air  bags. 

Vehicle  Safetv  Standards  and  other  U.S.  „,  ,.,,           „           ..       ...     ,,  „    .     ., 

,  ^.         c        T     11     I    »              *  J  IV.  Whv  an  Exemption  Would  Be  m  the 

regjlations.  Speciiicallv.  Lotus  invested  „.!•;.        .      j  <-       •  .     .  i*r-ti.  ^u 

.  1    c-r  r.r,rv  rlnr.          J      .  PudIic  Intercst  300  Consistsnt  With  thc 

approximatelv  S5.000.000  in  order  to  „,.  _^.          ^..  ,      ,,  u-  i    e  r  ^ 

rr              .Li                         1  Obiectives  of  Motor  Vehicle  Safety 

obtain  a  suitable  engine  supplier  '                                                    ^ 

capable  of  complying  with  U.S.  Petitioner  put  forth  several  arguments 

emissions  standards.  Next.  Lotus  in  fgyor  of  a  finding  that  the  requested 

developed  an  FM\^SS  208  compliant  air  exemption  is  consistent  with  the  public 

bag  system.  Significant  resources  are  interest  and  the  objectives  of  the  Safety 

currently  being  expended  in  order  to  y^j,^  Specifically: 

bring  Elise  in  compliance  with  all  other  ^   _  ,.,.              ^     ^v.  ^  ^u 

I?  J      1  vx  .      \/  u    1    c  f  »    ct     A    A  1.  Petitioner  notes  that  the  current 

Federal  Motor  Vehicle  Safetv  Standards.  t-i-      u     ji          j            .                 r. 

1   J        ^\t\jcc    ono   om' on   ti^  Elise  headlamp  does  not  pose  a  satetv 

including  FMVSSs  208,  210.  212.  214.  .  ,  ,               ,i     u      ji         . 

21  q  and  ^ni  ^       because  the  headlamp  s 

As  previouslv  discussed,  the  Elise  photometries  are  very  close  to  the 

was  not  designed  for  the  U.S.  market  requirements  ot  FMVSS  108.  The 

and  does  not  have  a  conventional  headlamp  has  also  been  subjected  to 

bumper  svstem  or  the  underlying  environmental  testing,  and  has  a  good 

bumper  structure.  Instead,  it  was  warranty  ret;ord. 

designed  with  '"clam  shell"  body  parts.  2.  Petitioner  argues  that  the  clamshell 

According  to  the  petitioner,  installing  a  body  system  utilized  by  the  Elise 

compliant  bumper  system  would  vehicle  acts  to  reduce  low-speed 

require  re-designing  the  entire  body  of  damage  even  in  the  absence  of     ~ 

the  automobile.  conventional  bumpers.  In  a  situation 

Petitioner  considered  equipping  the  involving  greater  damage,  the  cost  of  an 

Elise  with  an  "interim  headlamp"  that  entire  fiberglass  clamshell  is  comparable 

would  comply  with  FMVSS  No.  108.  to  bumper-related  repair  costs  of  other 

This  hcddlamp  would  not  feature  a  "high-end"  vehicles, 

polycarbonate  coyer  currently  on  the  3  petitioner  suggests  that  denial  of 

vehicle  and  would  have  been  ^^^^    ^^j^j^^j  ^^^,j    ^^^^^^  ^otus  from 

assembled  from  "off-the-shelf    parts.  introducing  the  Elise  for  a  period  of 

However,  the^development  of  this  ^^^^^            ^^j  ^^^j^  i^  ^^^^  ^^^^^ 

cLnnTn  a        ""Pt                "''^   .  Lotus  to  seize  U.S.-operations.  This 

S500.000.  Because  Lotus  anticipates  ,  ,     ij  ■„,.„„„  ,  u  •„  i„oo  „f  ;^Uo  u„ 

,     .             ,,           r  11             !■  would  in  turn  result  in  loss  of  obs  by 

introducing  an  ail-new.  ruUv  compliant  i    »        „    1                 »u>,tics 

iri-      ■     oriMc  .u              >  a'        x,       c  Lotus  employees  in  the  U.S. s 

Elise  in  2006.  the  projected  number  ot  ^     ■ 

vehicles  sold  until  the  introduction  of  4.  With  respect  to  consumers, 

the  new  2006  model  could  not  justify  petitioner  argues  that  denial  of  the 

this  investment  petition  would  limit  consumer  choices 

Petitioner  contends  that  installation  of  by  eliminating  Lotus  from  the 

•an  interim  headlamp"  without  a  marketplace.  Lotus  contends  that  its 

polycarbonate  cover  would  also  continued  presence  in  the  U.S.  is 

significantly  decrease  forecasted  sales  needed  in  order  to  provide  parts  and 

because  aesthetic  appearance  of  the  service  for  the  existing  Lotus  Esprit 

automobile  would  be  compromised,  customers. 

Lotus  marketing  research  forecasted  a  5.  Lotus  remarks  that  due  to  the 

sales  decline  of  as  much  as  30%.  nature  of  the  Elise  vehicle,  it  will,  in  all 

Further,  the  absence  of  the  likelihood,  be  utilized  infrequently  as  a 

polycarbonate  cover  would  have  a  "second"  or  a  recreational  vehicle, 

negative  effect  on  vehicle  aerodynamics.  g  Finally,  Lotus  notes  that  the  Elise 

and  would  decrease  hiel  economy.  ^^^^  comply  with  all  other  Federal 

Finally.  Lotus  indicated  that  installation  ^otor  Vehicle  Safety  Standards,  and 

of  "interim  headlamps"  could  result  in  features  above-average  hiel  economy. 
U.S.  customers  purchasing  aftermarket 

or  "European-spec"  headlamps  and  ,,   .,          :.,       ....     .        .  j  ,  ., 

...     ^  ,         ^.        ,.                 ^  .     .  ^  In  the  event  the  petition  IS  granted,  Lotus 

installing  these  headlamps  on  their  anUcipates  huing  more  employees  and  expanding 

vehicles.  its  dealer  network. 


V.  How  You  May  Comment  on  Lotus's 
Application 

We  invite  you  to  submit  comments  on 
the  application  described  above.  You 
may  submit  comments  [identified  by 
DOT  Docket  Number  NHTSA-03-  ' 
16341]  by  any  of  the  following  methods: 

•  Web  site:  http://dms.dot.gov 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site  by  clicking  on  "Help  and 
Information"  or  "Help/Info." 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401.  Washington.  DC  20590. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington, 
DC.  between  9  am  and  5  pm.  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking-iiortal:  Go  to 
http://w\\^'. regulations. gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided. 

Docket:  For  access  to  the  docket  in 
order  to  read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington,  DC.  between  9  am  and  5 
pm.  Monday  through  Friday,  except 
Federal  Holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
below.  To  the  extent  possible,  we  shall 
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also  consider  comments  filed  after  the 
closing  date.  We  shall  publish  a  notice 
of  final  action  on  the  application  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  24. 
2003. 

(49  U.S. C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Feygin  in  the  Office  of  Chief 
Counsel.  NCC-'ilZ.  (Phone:  202-366- 
2992;  Fax  202-366-3820;  E-Mail: 
George. Feygin®nh  tsa.dot.go\') . 

Issued  on:  October  20,  2003. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-26873  Filed  10-23-03;  8:45  am) 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-02-12087:  Notice  2] 

Century  Products;  Denial  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Century  Products,  a  Division  of  Graco 
Children's  Products.  Inc.  (Century 
Products  and  Graco).  of  Macedonia, 
Ohio,  determined  that  as  many  as 
185.175  child  restraints  fail  to  comply 
with  49  CFR  571.213,  Federal  Motor  ' 
Vehicle  Safety  Standard  (FMVSS)  No. 
213.  "Child  restraint  systems."  and  filed 
appropriate  reports  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Responsibility  and  Reports."  Centur\- 
Products  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301  — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-diy  comment 
period,  on  Mav  17.  2002.  in  the  Federal 
Register  (67  FR  35188).  NHTSA 
received  one  comment,  from  Advocates 
for  Highway  and  Auto  Safety 
(Advocates). 

FMVSS  No.  213,  Paragraph  S5.1.1, 
states  that  when  a  child  restraint  system 
is  tested  in  accordance  with  S6.1.  it 
shall  "[ejxhibit  no  complete  separation 
of  any  load  bearing  structural  element 
and  no  partial  separation  exposing 
either  surfaces  with  a  radius  of  less  than 
V4  inch  or  surfaces  with  protrusions 
greater  than  '  8  inch  above  the 
immediate  adjacent  surrounding 
contactable  surface  of  any  structural 
element  of  the  system." 


In  its  Part  573  Defect  and 
Noncompliance  Information  Report 
fded  with  the  agency  on  Def:ember  1 1 , 
2001.  Centurx-  Products  stated  that  "On 
December  5,  2001,  Centur>'  Products 

*  *   *  decided  that  a  noncompliance 
with  Federal  Motor  Vehicle  Safety 
Standard  No.  213  exists  in  *    *   *  certain 

*  *    *  "Celestia"  model  infant  car  seats 
manufactured  by  Centurv'  Products. 

*  *    *' The  Celestia  infant  seat  is  sold 
with  a  detachable  base  that  may  be  used 
to  permit  a  fixed  installation  into  the 
vehicle,  allowing  the  child  seat  to  be 
taken  in  and  out  of  the  vehrrle  without 
having  to  do  a  complete  installation 
each  time.  The  Celestia  infant  seat  can 
also  be  used  without  the  detachable 
base.  Centur>  Products  identified 
185,175  Celestia  infant  car  seats 
manufactured  between  )anuary  1 ,  2000^ 
and  December  6,  2001,  that  may  contain 
this  noncompliance  In  its  Application 
for  Decision  of  Inconsequential 
Noncompliance,  Centur}'  Products 
stated  that  it; 

has  discovered  variations  in  the  plastic 
molding  process  during  the  manufacture  of 
the  plastic  shell  of  the  carrier  portion  (not  the 
base)  of  the  Subject  Products,  which  can 
result  in  a  void  in  the  shell  wall.  This  void 
may  cause  shell  wall  separation  during  the 
dynamic  crash  test  specified  by  FMVSS  No. 
213  when  the  base  is  not  used,  rendering  the 
seat  noncompliant.  *    *    *  There  is  no 
noncompliance  problem  when  the  car  seat  is 
installed  in  the  vehicle  with  the  base 
(emphasis  in  original). 

In  its  Part  573  Report.  Century  Products 
stated  that: 

Graco  conducted  a  dynamic  crash  test 
audit  of  its  Celestia  infant  car  syats  on 
December  4,  2001.  Graco  tested  (ten)  10 
Celestia  infant  car  seats  without  the  base, 
randomly  taken  from  inventory.  Four  (4)  of 
the  ten  (10)  units  exhibited  wall  separation 
and  the  presence  of  a  void  at  the  initiation 
point  of  the  separation.  As  a  result  of  this 
audit  testing.  Graco  determined  that  a 
noncompliance  existed. 

Century  Products  believes  that  the 
FMVSS  No.  213  noncompliance 
described  above  is  inconsequential  to 
motor  vehicle  safety.  Century  Products 
supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  risk  of  injury  resulting  from  the  wall 
separation  during  the  d>'namiu.crash  test  is 
inconsequential  for  several  reasons.  First,  the 
shell  wall  separation  does  not  affect, 
increase,  or  adversely  influence  the  seat  back 
angle.  Thus,  the  restraint  systems  comply 
with  FNtVSS  213  S5.1.4.  which  provides' that 
"[w]hen  a  rear-facing  child  restraint  system 
is  tested  in  accordance  with  56. 1,  the  angle 
between  the  system's  back  support  surface 
for  the  child  and  the  vertical  shall  not  exceed 
70  degrees." 

Second,  all  portions  of  the  test  dummy's 
torso  were  retained  within  the  system  and  all 


other  requirements  regarding  target  points  on 
either  side  of  the  dummvs  head  comply  with 
FMVSS  213  S5. 1.3. 2. 

Third,  the  infant  shell  remained  securely 
attached  to  the  lap  belt  during  testing  The 
separation  did  not  contribute  to  any 
degradation  in  the  ability  of  the  vehicle  belt 
to  retain  the  infant  seat  in  its  original 
position. 

Fourth,  the  shell  wall  separation  did  not 
create  an  opening  that  contributes  to  the 
pinching,  shearing,  or  scissoring  of  fingers, 
toes,  or  limbs  or  any  other  body  part  of  either 
the  occupant  or  an  adjacent  child  seated  next 
to  the  infant  seat.  The  seat  pad  also  acts  as 
a  mechanism  to  keep  the  occupant  from 
contacting  the  separated  area. 

Fifth,  the  shell  wall  separation  occurs  at 
relatively  high  energy  levels,  with  the 
separation  occurring  late  in  the  application  of 
energy  of  the  crash  test  (as  revealed  by 
Century  Products'  review  of  the  flexing  of  the 
infant  shell  wall).  Few  motor  vehicle 
accidents  occur  at  the  maximum  energy 
levels  of  the  draamic  crash  test.  The 
possibility  of  a  wall  separation  occurring  in 
the  field  therefore  is  remote. 

Sixth,  the  shell  wall  separation  occurs  only 
in  a  high  stress  area  on  the  shell  when  the 
shell  is  used  without  the  base.  When  the 
shell  is  used  with  the  base,  the  area  in 
question  experiencss  no  significant  stress. 
All  of  the  subject  products  were  sold  with  a 
stay-in-the-car  base.  The  base  is  the  most 
predominately  used  mode  with  the  infant 
shell  due  to  its  convenience  of  removing  the 
carrier  from  the  vehicle. 

Seventh,  in  the  approximately  18  months 
that  the  infant  shell  has  been  in  use  in  the 
subject  products,  there  have  been  no  reports 
of  any  incidents  or  complaints  regarding  the 
wall  separation  on  the  shell. 

Eighth,  product  owners  are  advised  in  the 
accompanying  literature  that  the  seat  should 
be  disi  a'  led  following  a  crash.  In  addition, 
it  is  =•  well-known  indusUy  practice  to 
di^scontinue  using  a  child  restraint  after  it  has 
'«perienced  a  crash.  Thus,  there  is  little  risk 
ot  injury  from  the  wall  separation  during  a 
subsequent  incident. 

Based  on  the  above.  Century  Products 
believes  that  a  child  subjected  to  a  crash  will 
be  fully  protected  as  required  bv  FMVSS  No. 
213. 

NHTSA  has  reviewed  Century 
Products'  application  and  concluded 
that  the  noncompliance  is  not 
inconsequential  to  safety  for  the" 
following  reasons. 

The  requirements  to  be  met  in  the 
dynamic  testing  of  child  restraints 
include:  (l)  Maintaining  the  structural 
integrity  of  the  system.  (2)  retaining  the 
head  and  knees  of  the  dummy  within 
specified  excursion  limits,  and  (3) 
limiting  the  forces  exerted  on  the 
dummy  by  the  restraint  system.  These 
requirements  reduce  the  likelihood  that 
a  child  using  a  complying  child  restraint 
system  will  be  killed  or  injured  by  the 
collapse  or  disintegration  of  the  system, 
by  contact  with  the  interior  of  the 
vehicle,  or  by  imposition  of  intolerable 
forces  by  the  restraint  system.  Omission 
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of  any  one  of  these  three  requirements 
would  render  incomplete  the  criteria  for 
the  quantitative  assessment  of  the  safety 
of  a  child  restraint  system  and  could 
lead  to  the  design  and  use  of  unsafe 
restraints.  It  follows  that  the  failure  to 
comply  with  one  or  more  of  these  three 
requirements  will  increase  the 
likelihood  that  a  child  may  be  killed  or 
injured  in  the  event  of  a  crash. 

Grace's  dynamic  crash  test  audit  of  10 
units  selected  at  random  confirmed  that, 
in  this  limited  series  of  tests,  four  of  the 
selected  units  "exhibited  wall 
separation  and  the  presence  of  a  void  at 
the  initiation  point  of  the  separation.  " 
However,  there  is  no  way  for  either 
Graco.  Centiuy  Products,  or  NHTSA  to 
assure  that  the  location,  extent,  and 
consequences  of  the  struct\iral  failures 
seen  in  this  limited  series  of  tests  is 
representative  of  the  performance  of  all 
potentially  defective  units  that  have 
been  manufactured.  In  its  comments, 
Advocates  states  that: 

Nothing  indicates  that  the  wall  separation 
occurs  only  in  a  location  that  cannot  be 
reached  by  either  the  infant  occupant  or 
another  child  passenger.  Furthermore,  this 
conclusion  is  premised  entirely  on  the  four 
failures  that  were  found  in  the  Applicant's 
test  of  Celestia  infant  seats  taken  from  its 
inventory.  Those  tests  may  not  reveal  the  full 
extent  and  location  of  wall  separation  that 
may  occur  in  the  40  percent  (or  more) 
noncompliant  models  in  use.  There  is  no 
evidence  that  suggests  that  the  four  test 
failures  acciu-ately  reflect  the  full  scope, 
extent  and  location  of  shell  wall  separation 
that  could  potentially  occur  in  real-world 
crashes. 

While  Century  Products  contends 
"[tlhe  seat  pad  also  acts  as  a  mechanism 
to  keep  the  occupant  from  contacting 
the  separated  area."  we  agree  with 
Advocates  that  it  is  possible  that  the 
seat  pad  could  prevent  a  parent  "from 
observing  that  the  infant  seat  has 
suffered  shell  wall  separation.  Indeed, 
unless  a  close  inspection  is  conducted, 
the  shell  wall  separation  may  not  be 
detected.  *    *    *"  Notwithstanding 
Centiu^i;  Products'  assertion  that  it  is  a 
"well-known  industry  practice  "  to 
discard  a  child  seat  that  has  been  in  a 
crash,  it  is  likely  that  many  parents  will 
continue  to  use  a  restraint  that  does  not 
exhibit  any  evidence  of  damage.  A  child 
restraint  that  has  been  structurally 
damaged  in  a  crash,  but  has  not  been 
replaced  and  remains  in  use.  is  unlikely 
to  be  capable  of  adequately  protecting 


the  child  in  the  event  of  a  subsequent 
crash. 

With  respect  to  the  assertion  by 
Century  Products  that  "[t]he  base  is  the 
most  predominately  used  mode  with  the 
infant  shell  due  to  its  convenience  of 
removing  the  carrier  from  the  vehicle," 
Advocates  conmiented: 

The  implication  of  this  contention  is  that 
the  base  is  used  in  most  cases  and,  therefore, 
actual  shelLwall  separation  is  a  remote 
possibility.  Aside  from  the  fact  that  the 
.Applicant  presents  no  data  to  support  its 
assertion  that  the  "base  is  the  most 
predominately  used  mode  with  the  infant 
shell  due  to  its  convenience,"  the  Applicant 
acknowledges  that  the  infant  carrier  shell  can 
be  used  as  a  separate,  independent  seat 
without  the  detachable  base.  This  use  is 
readily  foreseeable  even  if  the  Applicant  did 
not  affirmatively  advertise  the  separate  use  of 
the  detachable  carr>'  shell.  The  possibility 
that  some  portion  of  the  public  will  use  the 
carry  shell  without  the  base  is  not  remote. 

We  concur  with  Advocates.  In 
addition,  we  note  that  it  is  possible  that 
some  parents  will  leave  the  base 
installed  in  one  vehicle  and  use  the 
restraint  without  the  base  in  other 
vehicles.  In  any  event,  the  relative 
frequency  of  use  with  and  without  the 
base  is  not  relevant  to  the  issue  of  the 
safety  risk  that  is  present  when  the  base 
is  not  used. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  not  met  its  biu-den  of  persuasion 
that  the  noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  hereby  denied. 
Centiu7  I^roducts  must  now  fulfill  its 
obligation  to  notify  and  remedy  under 
49  U.S.C.  30118(d')  and  30120(h). 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  October  16,  2003. 
Stephen  R.  Kratzke,  * 

Associate  Administrator  for  Rulemaking, 
[FR  Doc.  03-26874  Filed  10-23-03;  8:45  am) 

BtLUNG  CODE  *9^0-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  (30  days  after  publication). 

ADDRESSES:  Records  Center,  Research 
and  Special  Programs,  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building.  400  7th 
Street,  SW.,  Washington,  DC  20590  or  at 
h  tip  J/dms.dot.go. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  October  20, 
2003. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
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New  Exemptions 


Application 
No. 


Docket  No. 


Applicant 


Regulation(s)  aflected 


Nature  of  exemption  thereof 


13297-N 


13301-N 


13303-N 


13304-N 


13305-N 


1 3306-N 


13307-N   ,.. 


13308-N 


13309-N 


13311-N 


13312-N 


13314-N 


WMG  Inc  .  Peekskill.  NY 


United  Technologies  Cc- 
poration,  West  Palm 
Beach.  FL. 

Koch  Materials  Company, 
Wichita.  KS 

Matheson  Tn  Gas,  East 
Rutherford.  NJ. 

Matheson  Tn  Gas,  East 

Rutherford.  NJ. 

Ecolab  Inc  ,  St   Paul.  MN 


United  Phosphorous.  Inc. 
Trenton,  NJ. 


Flonda  Air  Transport, 
Pembroke  Park.  FL. 


OPW  Engineered  Sys- 
tems. Lebanon.  OH. 


HazMat  Sen/ices.  Inc., 
Anaheim,  CA. 


Air  Products  &  Chemicals. 
Inc.,  Allentown,  PA. 


Sunoco  Inc  ,  Philadelphia, 
PA. 


49  CFR  173  403. 

173.427(3).  (b)  &  (C). 

173465(c)  &  (d) 
49  CFR  172  Subparts  C 

D,  E  and  F 


49  CFR  174.67(c)(2)  and 
(i). 

49  CFR  173.304,  173.40 


49  CFR  171.14 


49  CFR  172  312(a). 
173.22a,  I73.24a(a)(1). 


49  CFR  172  504 


49  CFR  172.101  Col.  9b, 

172.204(C)(3). 

173.27(b)(2i(3). 

175.30(a)(1)- 
49  CFR  I74.67(i)  &  (j)  ... 


49  CFR  173.12 


49  CFR  173.301(f)(3), 
180.205(C)(4), 


49  CFR  177.834(h) 


To  authorize  the  manufacture  marking,  sale  and  use 
of  a  specially  designed  device  containing  Class  7 
radioactive  materials  iMooe  i 

To  authorize  the  transportation  m  commerce  of  cer- 
tain hazardous  matenals  fo'  a  distance  of  approxi- 
mately 400  feet  without  proper  hazarc  commu- 
nication  (Mode  1 1 

To  authorize  an  alternative  r^onitormg  system  fc  rail 
cars  throughout  the  steam-heating  operation  when 
no  product  IS  being  transferred   (Mode  2 

To  authorize  the  t^anspoaatior^  m  comme^'ce  of  hy- 
drogen sulfide  in  DOT  specification  cylinders  with 
a  service  pressure  of  480  PSIG  (Moaes  i.  3) 

To  authonze  the  transportation  in  commerce  of  DOT 
5A  drums  containing  a  residual  amount  of  cenain 
hazardous  materials  for  disposal   (Mode  "  - 

To  authonze  the  transportation  in  commerce  of  a 
combination  packaging  having  inner  receptacles 
with  closures  on  the  side,  i  e.,  not  onented  in  the 
upward  direction  for  use  in  transporting  Organic 
peroxide.  Division  5  2   (Modes  1.  2.  3i 

To  authonze  the  transportation  ir  commerce  of  an 
aluminum  phosphide  baseo  pesticide  which  meets 
the  definitior  of  a  Division  4  3  matenai  to  be 
shipped  as  aluminum  phosphide  pesticide,  a  Divi- 
sion 6  1  matenai   iMooe  '■ 

To  authonze  the  transportation  in  commerce  of 
Class  1  explosives  which  are  forbidden  or  exceed 
quantities  presently  authorized   (Mode  4) 

To  authorize  tann  cars  containing  hazardous  mate- 
nals to  remain  standing  witn  connect'ons  attached 
provided  a  minimal  level  of  monitonng  is  main- 
tained and  a  specially  designed  hose  capable  of 
preventing  uncontrolled  release  is  used  (Mode  2) 

To  authonze  the  transportation  in  commerce  of  lab- 
oratory reagent  chemicals  packagea  m  lab  packs 
to  facilitate  relocation  o*  laboraton^  facilities  (Mode 
1) 

To  authonze  the  transportation  in  commerce  of 
DOT-3,  3A  and  3AA  cylmaers  m  chionne  service 
with  a  pressure  relief  device  set  to  discharge  at 
75°o  of  the  test  pressure  (Modes  1.  3) 

To  authonze  the  discharge  of  Division  6  i  liquids 
from  DOT  51  portable  tanks  without  removing  the 
tanks  from  the  vehicle  on  which  it  is  transported 
(Mode  1) 


[FR  Doc.  03-26869  Filed  10-23-03:  8:45  am] 
BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 


for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  application.'^  described  herein.  This 
notice  is  dbbre\iated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
applicatidn  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes. 
additional  mode  of  transportation,  etc.] 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  tj  inments  must  be  received  on 
nr  beion-  November  10,  2003. 

ADDRESSES:  Records  Center.  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation. 
Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW.. 
Washington,  DC  or  at  http:// 
dms.dot.gov. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Federal  Hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 


Issued  in  Washington,  DC.  on  October  20, 
2003. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application  No, 

Docket  No. 

10323-M  

10504-M  

11598-M  

1 1646-M    

12443-M  

12698-M  

RSPA-00- 

7209 
RSPA-01- 

13169-M  

9652 
RSPA-02- 

1317^-W  

13894. 

RSPA-02- 

14020. 

Applicant 


Modification  of 
exemption 


Air  Products  and  Chemicals,  Inc..  Allentown.  PA  (See  Footnote  1)  .. 
Air  Products  and  Chemicals,  Inc.,  Allentown.  PA  (See  Footnote  2)  .. 

Metalcraft,  Inc  ,  Baltimore.  MD  (See  Footnote  3)  

Bundit.  Vesta,  MN  (See  Footnote  4)  

Kinder  Morgan  Matenals  Services,  Sewickley,  PA  (See  Footnote  5) 


Precision  Technik,  Inc.,  Atlanta,  GA  (See  Footnote  6)  

ConocoPhillips  Alaska,  Inc..  Anchorage,  AK  (See  Footnote  7)  

Onyx  Environmental  Services,  L.L.C.,  Flanders,  NJ  (See  Footnote  8) 


10323 
10504 
11598 
11646 
12443 

12698 

13169 

13179 


^  To  modify  the  exemption  to  update  testing  requirements  of  the  non-DOT  specification  full-open  head  salvage  cylinders  and  add  a  Division  2.2 
material. 

2  To  modify  the  exemption  to  authonze  a  design  change  of  the  non-DOT  specification  full  removable  head  salvage  cylinder,  add  a  Class  8  ma- 
terial and  add  cargo  vessel  as  an  additional  mode  of  transportation. 

3  To  modify  the  exemption  to  authorize  the  use  of  an  additional  DOT  Specification  cylinder  equipped  with  an  alternative  pressure  relief  device 
system  for  transporting  certain  Division  2.2  matenals. 

*To  modify  the  exemption  to  authorize  the  transportation  of  additional  Class  3  materials  unloaded  from  drums  and/or  intermediate  bulk  con- 
tainers without  removal  from  motor  vehicles. 

5  To  modify  the  exemption  to  authorize  product  hoses  for  a  Class  9  elevated  temperature,  liquid  material  to  remain  connected  provided  moni- 
toring occurs  at  least  every  12  hours. 

6  To  modify  the  exemption  to  authorize  design  changes  of  the  non-DOT  specification  full  opening  head  salvage  cylinders  for  overpacking  a 
damaged  or  leaking  cylinder  containing  various  hazardous  matenals. 

'To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  certain  Class  3  materials  in  DOT  Specification 
UN31A  intenmediate  bulk  containers  which  exceed  quantity  limitations  when  shipped  by  air. 

8  To  modify  the  exemption  to  authonze  cargo  vessel  as  an  additional  mode  of  transportation  for  transporting  Division  2.1  materials  which  has 
been  removed  from  their  Inner  packaging  and  are  being  sent  for  disposal 


[FR  Doc.  03-26870  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4910-6<MI 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  Nos.  AB-124  (Sub-No.  2)  and 
AB-279  (Sub-No.  3)] 

Waterloo  Railway  Company — Adverse 
Abandonment — Lines  of  Bangor  and 
Aroostook  Railroad  Company  and  Van 
Buren  Bridge  Company  in  Aroostook 
County,  ME;  Canadian  National 
Railway  Company — Adverse 
Discontinuance — Lines  of  Bangor  and 
Aroostook  Railroad  Company  and  Van 
Buren  Bridge  Company  in  Aroostook 
County,  ME 

On  October  6.  2003.  the  Trustee  of  the 
Bangor  and  Aroostook  Railroad 
Company  (BAR),  et  al  (the  Trustee), 
filed  with  the  Surface  Transportation 
Board  an  application  under  49  U.S.C. 
10903  '  seeking:  (a)  In  STB  Docket  No. 


AB-279  (Sub-No.  3),  the  adverse 
(involuntary)  discontinuance  of  certain 
trackage  rights  acquired  by  the  Canadian 
National  Railway  Company  (CN)  from 
BAR  and  its  wholly  owned  subsidiary, 
the  Van  Buren  Bridge  Company;  and  (b) 
in  STB  Finance  Docket  No.  AB-124 
(Sub-No.  2),  the  adverse  (involuntary) 
abandonment  of  the  operating  easement 
acquired  by  a  CN  subsidiary,  the 
Waterloo  Railway  Company  (Waterloo), 
over  the  same  lines. ^  The  lines  run 
between  Madavvaska,  ME.  and  the 
Canadian  border,  and  serve  a  mill 
owned  by  Fraser  Papers  Inc.  (Fraser)  at 
Madawaska.  ME.  The  lines  are  now 
owned  by  the  Montreal.  Maine  & 
Atlantic  Railway,  Ltd.  (MMA),  which 
purchased  them  from  the  estate  of  the 
bankrupt  BAR  on  January  9.  2003.  They 


■  The  Trustee  contends  that  the  bankruptcy  law 
at  11  U.SC.  1170  applies  to  this  application, 
meaning  that  the  Board's  decision  would  constitute 
an  advisory  report  to  the  Bankruptcy  Court.  The 
matter  is  currently  before  the  United  States  District 
Court  for  the  District  of  Maine. 


-  The  lines  involved  in  the  trackage  rights  and 
easement  are  more  precisely  described  as  follows: 
(1)  A  line  between  approximately  Milepost  (MP)  0.0 
at  Madawaska,  ME.  and  approximately  MP  22.72  at 
Van  Buren  (Canadian  Junction),  ME;  and  (2)  a  line 
between  approximately  MP  0.0  at  Van  Buren 
(Canadian  Junction).  ME,  and  approximately  MP 
0.31  at  the  United  States-Canada  border,  a  total 
distance  of  approximately  23  route  miles  in 
Aroostook  Couuity,  ME.  The  lines  include  the 
stations  of  Madawaska  (MP  0.0).  N  CL  Sign 
Madawaska  (MP  1.25),  Saint  David  (MP  4.20),  and 
Grand  Isle  (MP  8.66)  and  traverse  Postal  Service  ZIP 
Codes  04756,  04773,  04746,  04749.  and  04785. 


are  fully  operational  rail  lines  used  by 
CN  to  serve  the  plant  of  Fraser  at 
Madawaska. 

The  Trustee  seeks  to  terminate  CN's 
authority  to  serve  Fraser  over  the  lines. 
This  would  leave  MMA  as  the  only 
carrier  with  authority  to  serve  that 
shipper  over  the  lines.  For  additional 
background  information,  see  the  Board's 
decision  served  on  June  25.  2002,  in 
Canadian  National  Railway  Company — 
Trackage  Rights  Exemption — Bangor 
and  Aroostook  Railroad  Company  and 
Von  Buren  Bridge  Company.  STB 
Finance  Docket  Nos.  34014,  et  al. 

The  Trustee  maintains  that 
termination  of  CN's  authority  to  serve 
Fraser,  leaving  MMA  as  the  serving 
carrier,  is  required  by  the  "present  or 
future  public  convenience  and 
necessity"  under  49  U.S.C.  10903.  The 
Trustee  contends  that,  under  either  49 
U.S.C.  10903  or  11  U.S.C.  1170,  the 
public  interest  will  be  served  bv 
discontinuance  of  the  CN  trackage  rights 
and  abandonment  of  the  Waterloo 
easement,  because  the  potential  harm  to 
the  BAR  estate,  the  new  owner  of  the 
former  BAR  system  (MMA),  and  its 
shippers  and  the  communities  it  serves 
from  the  continued  existence  of  the  CN 
trackage  rights  and  Waterloo  easement 
substantially  outweighs  the  potential 
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harm  to  Frasei  and  CN  from 
discontinuance  of  the  trackage  rights 
and  abandonment  of  the  easement.  In 
adverse  abandonment  and 
discontinuance  proceedings,  the  Board 
considers  whether  to  withdraw  its 
primary  jurisdiction  to  permit  the 
operation  of  state,  local,  or,  as  here, 
other  Federal  law  to  take  affect.  See 
Modem  Handcraft.  Inc. — Abandonment. 
363  I.C.C.  969  (1981);  Kansas  City  Pub. 
Ser.  Frt.  Operations — Exempt. — Aban..  7 
I.C.C.2d  216  (1990). 

The  applicant's  entire  case  for 
discontinuance  and  abandonment  was 
filed  with  the  application.^  Any 
interested  person  may  file  with  the 
Board  a  statement  protesting  or 
commenting  on  the  Trustee's 
application  for  adverse  abandonment 
and  discontinuance.  Interested  persons 
who  wish  to  participate  actively  and 
fully  in  these  proceedings  should 
submit  their  entire  case  in  the  form  of 
argument  and  verified  witness 
statements  containing  detailed  evidence 
and  the  information  required  bv  49  CFR 
1152.25(a)(1),  to  the  extent  ttiat'it  is 
needed  or  appropriate  in  this  type  of 
proceeding.''  Those  who  do  not  wish  to 
participate  fully  by  the  filing  of  witness 
statements  may  file  comments.  Those 
submitting  detailed  evidence  or 
comments  may  also  submit  the 
information  described  in  49  CFR 
1152.24(a)(2),  to  the  extent  that  it  is 
needed  or  appropriate  (see  footnote  4, 
above). 

The  interests  of  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

All  filings  in  response  to  this  notice, 
and  every  document  filed  with  the 
Board  in  these  proceedings,  must 
identify  these  proceedings  by  their 
docket  numbers,  i.e.,  STB  Docket  Nos. 
AB-124  (Sub-Nor  2)  and  AB-279  (Sub- 
No.  3),  and  should  be  served  on:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington.  DC  20423- 
0001;  (2)  Kevin  M.  Sheys,  Kirkpatrick  & 
Lockhart  LLP,  1800  Massachusetts 


^In  decisions  served  on  September  25,  2002,  and 
October  23.  2002.  the  Board  approved  exemptions 
from  statutory'  provisions  and  waiver  of  regulators 
requirements  that  were  designed  for  typical 
abandorunent  and  discontinuance  proceedings, 
where  carriers  voluntarily  seek  to  terminate  a 
service  obligation  that  proteslants  may  wish  to 
preserve,  but  were  not  intended  to  apply  to  adverse 
abandonment  or  discontinuance  proceedings 

*  This  provision  was  developed  for  tvpical 
abandonment  proceedings,  where  carriers 
voluntarily  seek  to  terminate  a  service  obligation 
that  protestants  may  wish  to  preser\'e,  rather  than 
proceedings  where,  as  here,  the  serving  earner  (CN) 
seeks  to  continue  its  right  to  provide  ser\'ice  and 
service  by  another  carrier  (MMA)  would  continue 
even  if  the  application  is  granted. 


Avenue,  NW..  Washington.  DC  20036- 
1221  [Trustee's  representative j;  (3) 
William  C.  Sippel,  Fletcher  &  Sippel 
LLC.  29  North  Wacker  Drive,  Suite  920. 
Chicago,  IL  60606-2875  [CN's 
representative];  and  (4)  Carolvn  F. 
Corwin,  Covington  &  Burling.  1201 
Peimsylvania  Avenue,  NW.. 
Washington,  DC  20004-2401  [intervener 
MM.^'s  representative].  The  original  and 
10  copies  of  all  comments  or  protests 
shall  be  filed  with  the  Board,  together 
with  a  certificate  of  service. 

All  comments  or  protests  must  be 
filed  by  November  20,  2003. 

Persons  seeking  information 
concerning  the  filing  of  statements  may 
contact  the  Boards  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuEince  regulations  at  49  CFR 
part  1152.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relav  Ser\'ices 
(FIRS)  at  i-80O-877-833'9  ]  Board 
decisions  and  notices  are  available  on 
our  Web  site  at  "http:// 
wwi\\  stb.dot.gov." 

Decided:  October  17,  2003. 

By  the  Board.  David  M  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretan,' 
[FR  Doc.  03-26742  Filed  10-23-03;  8:45  am] 

BILUNG  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  16.  2003. 

The  Department  of  Treasurv  has 
submitted  the  following  public 
information  collection  requireinent(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasur\'  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsvlvania  Avenue,  NW., 
Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  November  24. 
2003,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0212. 
Form  Sumber:  IRS  Form  5558. 
Type  of  Review:  Extension. 


Title:  Application  for  Extension  of 
Time  to  file  Certain  Employee  Plan 
Returns. 

Description:  This  form  is  used  by 
employers  to  request  an  ex-tension  of 
time  to  file  the  employee  plan  annual 
information  return  report  (Form  5500 
series)  or  employee  plan  excise  tax 
return  (Form  5330).  The  data  supplied 
on  Form  5558  is  used  to  determine  if 
such  extension  of  time  is  warranted. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Sumber  of  Respondents: 
335.000, 

Estimated  Burden  Hours  Per 
Respondent:  33  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reportmg  Burden: 
185,724  hours, 

OMB  Sumber:  1545-61276. 

Regulation  Project  Sumber:  Fl-88-86 
Final. 

T\j)e  of  Review:  Extension. 

Title:  Real  Estate  Mortgage  Investment 
Conduits  (TD  8458), 

Description   Section  860E(e)  imposes 
an  excise  tax  on  the  transfer  of  a 
residual  interest  in  a  REMIC  to  a 
disqualified  party  that  is  an  interest 
holder. 

Respondents:  Business  or  other  for-    ' 
profit. 

Estimated  Sumber  of  Respondents: 
1.600. 

Estimated  Burden  Hours  Per 
Respondent  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
525  hours 

OMB  Sumber:  1545-1546, 

Revenue  Procedure  Sumber  Revenue 
Procedure  97-33. 

T\j>e  of  Review:  Extension. 

Title:  EFTPS  (Electronic  Federal  Tax 
Payment  System). 

Description:  .Some  taxpayers  are 
required  by  regulations  issued  under 
section  6302(h)  of  the  Internal  Revenue 
Code  to  make  Federal  Tax  Deposits 
(FTDs)  using  the  Electronic  Federal  Tax 
Payment  System  (EFTPS)  Other 
taxpayers  may  choose  to  voluntarily 
participate  in  EFTPS.  EFPTS  requires 
that  a  taxpayer  complete  an  enrollment 
form  to  provide  the  information  the  IRS 
needs  to  properly  credit  the  taxpayer's 
account   Revenue  Procedure  97-33 
provides  procedures  and  information 
that  will  help  taxpayers  to  electronically 
make  FTDs  and  tax  payments  through 
EFTPS. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms.  Federal 
Government.  State,  local  or  tribal 
government. 

Estimated  Sumber  of  Recordkeepers: 
557.243. 
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Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion, 
weekly,  monthly,  quarterly,  semi- 
annually, annually,  biennially. 

Estimated  Total  Recordkeeping 
Burden:  278,622  hours. 

OMB  Number:  1545-1695. 

Revenue  Ruling  Number:  Revenue 
Ruling  2000-33. 

Type  of  Review:  E.xtension. 

Title:  Deferred  Compensation  Plans  of 
State  and  Local  Governments  and  Tax- 
Exempt  Organizations. 

Description:  This  revenue  ruling 
specifies  the  conditions  the  plan 
sponsor  should  meet  to  automatically 
defer  a  certain  percentage  of  its 
employees'  compensation  into  their 
accounts  in  an  eligible  deferred 
compensation  plan. 

Respondents:  Not-for-profit 
institutions.  State,  local  or  tribal 
government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 

OMB  Number:  1545-1696. 

Form  Number:  IRS  Form  8872. 

Tvpe  of  Review:  Extension. 

Title:  Political  Organization  Report  of 
Contributions  and  Expenditures. 

Description:  Internal  Revenue  Code 
section  527(j)  requires  certain  political 
organizations  to  report  certain 
contributions  received  and  expenditures 
made  after  July  1.  2000.  Ever\'  section 
527  political  organization  that  accepts  a 
contribution  or  makes  an  expenditure 
for  an  exempt  function  during  the 
calendar  year  must  file  Form  8872, 
except  for:  A  political  organization  that 
is  not  required  to  file  Form  8871 ,  or  a 
State  or  local  committee  of  a  political 
party  or  political  committee  of  a  State  or 
local  candidate. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10.000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping  

9  hr.,  48  min 

Learning  about  the  law  or 

24  min. 

the  form. 

Preparing  and  sending  the 

34  min. 

form  to  the  IRS. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
431,200  hours. 

OMB  Number:  1545-1705. 
Regulation  Project  Number:  REG- 
246249-96  Final. 


Type  of  Review:  Extension. 

Title:  Information  Reporting 
Requirements  for  Certain  Payments 
Made  on  Behalf  of  Another  Person, 
Payment  to  Joint  Payees,  and  Payments 
of  Cross  Proceeds  From  Sales  Involving 
Investment  Advisers. 

Description:  The  regulation  under 
section  6041  clarifies  who  is  the  payee 
for  information  reporting  purposes  if  a 
check  or  other  instrument  is  made 
payable  to  joint  payees, -provides 
information  reporting  requirements  for 
escrow  agents  and  other  persons  making 
payments  on  behalf  of  another  person, 
and  clarifies  that  the  amount  to  be 
reported  as  paid  is  the  gross  amount  of 
the  payment.  The  regulation  also 
removes  investment  advisers  from  the 
list  of  exempt  recipients  for  information 
reporting  purposes  under  section  6045- 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Respondent: 
1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden :  1 
hour. 

OMB  Number:  1545-1707. 

Regulation  Project  Number:  REG- 
106511-00  NPRM. 

Type  of  Review:  Extension. 

Title:  Estate  Tax;  Form  706,  Extension 
to  File. 

Description:  This  document  contains 
proposed  regulations  relating  to  the 
filing  of  an  application  for  an  automatic 
6-month  extension  of  time  to  file  an 
estate  tax  return  (Form  706).  The 
proposed  regulations  provide  guidance 
to  executors  of  decedents'  estates  on 
how  to  properly  file  the  application  for 
the  automatic  extension. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1, 

Estimated  Burden  Hours  Respondent: 
1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  R.  Joseph  Durbala, 
(202)  622-3634,  Internal  Revenue 
Service,  Room  6411.  1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-26889  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4B30-01-P  ■' 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Liquidation— the  Home 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  Liquidation  of  an  insurance 
company  formerly  certified  by  this 
Department  as  an  acceptable  surety/ 
reinsurer  on  Federal  bonds. 
FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6850. 
SUPPLEMENTARY  INFORMATION:  The  Home 
Insurance  Company,  a  New  Hampshire 
company,  formerly  held  a  Certificate  of 
Authority  as  an  acceptable  surety  on 
Federal  bonds  and  was  last  listed  as 
such  at  59  FR  34161,  July  1,  1994.  The 
Company's  authority  was  terminated  by 
the  Department  of  the  Treasury  effective 
June  30,  1995.  Notice  of  the  termination 
was  published  in  the  Federal  Register  of 
August  23,  1995,  on  page  43839. 

On  May  8,  2003,  upon  a  petition  by 
the  Commissioner  of  Insurance  for  the 
State  of  New  Hampshire,  the  Superior 
Court  of  New  Hampshire  issued  an 
Order  of  Liquidation  with  respect  to  The 
Home  Insurance  Company.  Paula  T. 
Rogers,  the  Commissioner  of  Insurance 
for  the  State  of  New  Hampshire,  was 
appointed  as  the  Liquidator.  All  persons 
having  claims  against  The  Home 
Insurance  Company  must  file  their 
claims  by  June  13,  2004,  or  be  barred 
from  sharing  in  the  distribution  of 
assets. 

All  claims  must  be  filed  in  writing 
and  shall  set  forth  the  amount  of  the 
claim,  the  facts  upon  which  the  claim  is 
based,  any  priorities  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  Federal  Agencies  should  assert 
claim  priority  status  under  31  U.S.C. 
3713,  and  send  a  copy  of  their  claim,  in 
writing,  to:  Department  of  Justice,  Civil 
Division,  Commercial  Litigation  Branch, 
P.O.  Box  875,  Ben  Franklin  Station, 
Washington,  DC  20044-0875,  Attn:  Mr. 
Randy  Harwell,  Attorney. 

The  above  office  will  consolidate  and 
file  any  and  all  claims  against  The 
Home  Insurance  Company,  on  behalf  of 
the  United  States  Government.  Any 
questions  concerning  filing  of  claims 
mav  be  directed  to  Mr.  Harwell  at  (202) 
307-0180. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.fms.treas.gov/c570).  A  hard  copy 
may  be  purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
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Service,  Washington,  DC,  (202)  512- 
1800.  When  ordering  the  Circular  from 
GPO,  use  the  following  stock  number 
769-004-04643-2, 

Questions  concerning  this  notice  mav 
be  directed  to  the  U.S.  Department  of 
the  Treasurv'.  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East-West  Highwav.  Room  6F07, 
Hyattsville.  MD  20782   ' 

Dated:  October  1.5.  200.3. 
Waunda  Rogers, 

Director.  Financial  Accounting  and  Services 
Division.  Financial  Management  Service. 
[FRDoL.  0.3-26812  Filed  10-23-03:  8'45  am] 

BILLING  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
initiative  Issue  (MLI)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference).  The  Taxpaver 
Advocacy  Panel  is  soliciting  public 
comments,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held  Friday, 
November  21,  2003  from  1  pm  E.ST  to  ' 
2  pm  EST, 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E,  De  (esus  at  1-888-912-1227.  or 
(954)-423-7977 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpaver 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday. 
November  21.  2003  from  1  pm  ESTto 
2  pm  EST  via  a  telephone  conference 
call.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7977,  or  write  Inez  E.  De 
Jesus,  TAP  Office.  1000  South  Pine 
Island  Rd..  Suite  340.  Plantation.  FL 
33324,  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  (9541-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  October  17,  2003. 
Tersheia  Carter. 

Acting  Director.  Taxpayer  Advocacy  Panel. 
IFR  Doc.  03-26942  Filed  10-23-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Reypnup  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  npen  meeting  of  the  Iiiint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 
Tuesday,  Noyember  18.  2003,  at  1:30 

p.m..  Eastern  .Standard  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Toy  at  1-888-912-1227.  or 
(414) 297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereb\  gi\en  pursuant  tii  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday, 
November  18,  2003,  from  1:30  to's  p.m. 
Eastern  Standard  Time  via  a  telephone 
conference  call.  If  you  would  like  to 
have  the  Joint  Committee  of  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  (414) 297-1611.  or 
write  Barbara  Toy,  TAP  Office,  MS- 
iOOb-MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  5320.''.-2221.  or  FAX  to 
1414)  297-1623.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Barbara  Toy.  Ms.  Toy  can  be 
reached  at  1-888-912-1227  or  (414) 
297-1611,  or  FAX  (414)  297-1623. 

The  agenda  will  include  the 
following:  Monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Dated  October  17.2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[PR  Doc.  03-26943  Filed  10-23-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4861 -r*-01  ] 

Notice  of  Funding  Availability  for 
Revitalization  of  Severely  Distressed 
Public  Housir>g;  HOPE  VI  Revitalization 
and  Demolition  Grants,  Fiscal  Year 
2003 

Correction 

In  notice  document  03-26476 
beginning  on  page  60178  in  the  issue  of 


Tuesdav.  October  21,  2003,  make  the 
following  correction^ 

1,  On  page  60178,  m  the  third 
column,  under  the  heading  "(D) 
Application  Deadline",  in  the  second 
line,  "lanuarv  19,  2004"  should  read 
"January  20,  2004 '. 

2.  On  page  60179.  in  the  second 
column,  under  the  heading  "(B) 
Application  Submission  Timeframes", 
in  the  third  and  fourth  lines,  "January 
19.  2004';  should  read  "January  20, 
2004" 


[FR  Doc.  C3-26476  Filed  10-23-03;  845  am] 

BILUNG  CODE  1 585-01 -D 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records  Notices 

Correction 

In  notice  document  03-26613 
beginning  on  page  60121  in  the  issue  of 
Tuesday,  October  21,  2003,  make  the 
following  correction: 

On  page  60121,  in  the  second  column, 
under  the  EFFECTIVE  DATES  heading,  in 
the  fifth  line,  "November  20,  2003  " 
should  read  "November  17.  2003  ". 

(FR  Doc,  C3-26613  Filed  10-23-03:  8:45  am] 
BILUNG  CODE  1S05-01-D 


V 


«    F=^ 


Friday, 

October  24,  2003 


Part  n 


Department  of  the 
Interior 


Bureau  of  Land  Management 

43  CFR  Parts  3^10.  3"30.  et  al. 
Locating.  Recording,  and  Maintaining 
Mining  Claims  or  Sites:  Final  Rule 


I 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3710,  3730,  3810,  3820, 
3830-3840,  and  3850 

[WO-620-1 430-00-24  1  A] 

RIN  1004-AO31 

Locating,  Recording,  and  Maintaining 
Mining  Claims  or  Sites 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  publishing  this 
rule  to  streamline  the  regulations  on 
locating,  filing,  and  maintaining  mining 
claims  or  sites  by  consolidating 
provisions  that  were  scattered  in  various 
portions  of  Groups  3700  and  3800  into 
ten  consecutive  parts  placing  the 
provisions  in  logical  order,  clarifying 
conflicting  language,  eliminating 
duplication,  and  removing  obsolete 
provisions.  These  revisions  are  part  of 
BLM's  overall  effort  to  rewrite 
regulations  in  plain  language  to  make 
them  easier  for  the  public  to  use  and 
understand  and  to  provide  better 
customer  service. 

DATES:  This  final  rule  is  effective 
November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Haskins  in  the  Solid  Minerals 
Group  at  (202)  452-0355  or  Ted  Hudson 
in  the  Regulatory  Affairs  Group  at  (202) 
452-5042.  For  assistance  in  reaching  the 
above  contacts,  individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1  (800]  877-8339  at  any 
time. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

BLM  has  primary  responsibility  for 
the  administration  of  mining  claims  and 
sites  on  Federal  lands.  At  the  end  of 
fiscal  year  (FY)  2002,  there  were 
198.029  mining  claims  and  sites 
maintained  on  the  Federal  lands.  During 
FY  2002.  claimants  recorded  15.407 
new  mining  claims  and  sites.  In 
addition.  BLM  proces.sed  6.249  waiver 
documents  containing  21.334  mining 
claims  and  sites  and  processed  174.845 
annual  maintenance  fee  transactions. 
BLM  also  collected  a  total  of 
S19.410.375  in  location  and 
maintenance  fees.  BLM  pays  these 
collected  fees  into  a  special  fund,  and 
Congress  appropriates  the  money  to 
BLM  to  pay  for  the  personnel  and 
operations  of  the  Mining  Law 


Administration  program,  which 
includes,  among  other  things — 

•  Recording  and  adjudicating  mining 
claims  and  sites  located  on  the  public 
lands. 

•  Processing  patent  applications, 
plans  of  operations  and  notices, 

•  Inspecting  operations,  and 

•  generally  enforcing  the  regulations. 

A.  Mining  Claims  or  Sites 

A  mining  claim,  which  can  be  either 
lode  or  placer,  may  be  located  on 
Federal  land  and  must  contain  a 
valuable  mineral  deposit.  In  contrast,  a 
mill  site  may  be  located  on  nonmineral 
land  and  must  be  used  to  support  a  lode 
or  placer  mining  claim  operation  or 
support  itself  independent  of  a 
particular  claim.  A  tunnel  site  contains 
a  tunnel  to  a  lode  mine  or  is  used  to 
discover  previously  unknown  lode 
mineral  deposits. 

B.  Current  Regulations 

How  Are  Current  Regulations 
Organized? 

Regulations  on  locating,  recording, 
and  maintaining  mining  claims  or  sites 
are  currently  scattered  throughout  43 
CFR  Groups  3700  and  3800.  BLM  and 
the  General  Land  Office  (GLO),  BLM's 
predecessor  agency,  created  them  piece 
by  piece  since  1939,  when  the  first  Code 
of  Federal  Regulations  (CFR)  was 
issued.  Past  practice  of  BLM  and  GLO 
was  to  create  a  new  subpart  in  the  CFR 
if  Congress  amended  the  General 
Mining  Law  or  passed  new  laws 
affecting  mining  claims  or  sites.  For  this 
reason,  the  regulations  that  this  final 
rule  replaces  were  disjointed  and 
contained  conflicting,  obsolete,  expired, 
and  duplicative  information.  This  rule 
is  BLM's  first  attempt  to  consolidate, 
clarify,  and  eliminate  duplications  in 
these  regulations. 

What  Other  Regulations  Are  Related  to 
This  Rule? 

This  rule  concerns  the  location, 
recording,  and  maintenance  of  mining 
claims  and  associated  mineral  rights  on 
the  Federal  lands  of  the  United  States 
that  are  subject  to  the  General  Mining 
Law.  In  order  to  obtain  permission  to 
occupy  or  disturb  the  surface  or 
subsurface  of  your  mining  claims  or 
sites,  you  must  follow  the  Surface 
Management  regulations  of  the  surface 
management  agency. 

•  For  BLM-administered  lands,  you 
must  follow  43  CFR  3715,  3802,  3809, 
or  3814  as  applicable. 

•  On  National  Forest  lands,  you  must 
follow  36  CFR  part  228. 

•  On  National  Park  System  lands,  you 
must  follow  36  CFR  parts  6  and  9. 


•  In  addition,  most  States  require  you 
to  obtain  mining  and  reclamation 
permits  before  beginning  surface 
disturbing  operations  on  Federal  lands. 

To  apply  for  a  mineral  patent  for  your 
mining  claim  or  mill  site,  you  must 
follow  the  regulations  at  43  CFR  parts 
3860  and  3870.  However,  due  to  a 
Congressional  budget  moratorium  in 
effect  since  October  1,  1994,  BLM  will 
not  accept  any  new  mineral  patent 
applications  unless  and  until  Congress 
removes  the  moratorium. 

What  Previously  Proposed  Rules  Relate 
to  This  Rule? 

Since  1992,  Congress  has  passed  fovir 
short-term  laws  requiring  claimants  to 
pay  various  fees  when  locating, 
recording,  and  maintaining  mining 
claims  or  sites.  As  the  designated  fee 
collector,  BLM  has  implemented  each  of 
these  laws  by  amending  its  reguladons. 
An  administrative  final  rule  dated  June 
3.  2002  (67  FR  38203)  implemented  the 
fourth  of  these  short-term  laws — the 
Interior  and  Related  Agencies 
Appropriation  Act  of  November  5.  2001, 
for  Fiscal  Year  2001  (the  Act)  (Title  I  of 
Pub.  L.  107-63,  115  Stat.  414;  30  U.S.C. 
28-28k)  by  continuing  to  require 
claimants  to  pay  location  and 
maintenance  fees  on  unpatented  mining 
claims  or  sites  and  to  make  annual 
maintenance  fee  waivers  available  to 
small  miners  until  September  30.  2003. 
BLM  collected  these  fees  and  provided 
for  waivers  under  the  existing 
regulations  based  on  a  previous  law  that 
expired  on  September  30.  2001.  To 
implement  the  earlier  Acts.  BLM 
published  rules  amending  43  CFR  parts 
3730,  3821,  3833,  and  3850  at  59  FR 
44857  and  64  FR  47201.  This  final  rule 
retains  the  changes  made  in  the  June 
2002  administrative  final  rule. 

Statutory'  History' 

Originally,  all  commercially  valuable 
minerals  were  locatable  under  the 
General  Mining  Law.  Congress  has.  over 
time,  added  minerals  to  or  removed 
them  from  the  General  Mining  Law 
through  amendments  and  the  enactment 
of  laws  such  as  the  Mineral  Leasing  Act. 
the  Geothermal  Steam  Act.  and  the 
Surface  Resources  Act.  As  a  result, 
whether  minerals  are  locatable  is 
defined  by  the  intersection  of  these 
statutes  with  the  General  Mining  Law. 
The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  affects 
location. .recording,  and  maintenance  of 
mining  claims  or  sites  through  its  broad 
directive  to  the  Secretary-  of  the  Interior 
to  manage  all  public  lands.  In  addition. 
Congress  requires  special  procedures  for 
locating  or  maintaining  claims  or  sites 
that  fall  under  the  Stockraising 
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Homestead  Act.  the  Mining  Claim 
Rights  Restoration  Act.  or  the  Energy 
Policy  Act. 

1.  The  Federal  Land  Policy  and 
Management  Act 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) 
requires  the  Secretary  to  manage  all 
public  lands  under  broad-ranging 
authority.  This  Act  rosulted  from 
Congress  completely  overhauling  the 
entire  public  land  management  system 
of  the  United  States.  Relevant  sections 
in  FLPMA: 

•  Require  recording  and  maintenance 
of  all  mining  claims  or  sites  with  BLM 
or  they  are  forfeited  (section  314,  43 
U.S.C.  1744); 

•  Make  knowing  disregard  or 
circumvention  of  any  regulation  issued 
under  the  authority  of  FLPMA  a  Federal 
criminal  offense  (section  303,  43  U.S.C. 
1733). 

2.  The  General  Mining  Law- 
How  Do  I  Locate  Minereds  Under  the 
General  Mining  Laws? 

The  General  Mining  Laws,  as 
amended,  which  generally  comprise 
chapters  2,  11,  12,  12A,  15.  16.  and  20. 
and  section  161  of  title  30  of  the  United 
States  Code,  are  the  primary'  statutes 
governing  disposition  of  minerals  on 
Federal  lands  by  location.  Locating 
claims  or  sites  has  four  elements: 

•  Discovering  a  valuable  mineral 
deposit  (for  claims) 

•  Locating  mining  claims  or  sites 

•  Recording  mining  claims  or  sites 

•  Maintaining  mining  claims  or  sites 
Claimants  who  comply  with  these 

four  elements  gain  a  right  of  possession 
to  the  deposit  and  a  right  to  extract  and 
develop  the  minerals.  This  right 
includes  the  use  of  the  surface  for 
exploration,  mineral  development, 
mineral  extraction,  and  uses  reasonably 
incident  to  exploration,  extraction,  and 
development.  This  right  is  a  real 
property  interest  and  may  be  bought, 
sold,  transferred,  leased,  rented, 
devised,  or  inherited.  The  United  States 
retains  ownership  and  title  to  the  land, 
even  while  a  claimant  is  developing  the 
mineral  deposit.  On  lands  where  the 
United  States  is  not  the  owner  of  the 
surface  estate,  which  is  the  situation  on 
Stockraising  Homestead  Act  and  Taylor 
Grazing  Act  lands,  the  surface  owner 
retains  title  to  the  surface  ol  the  land 
and  BLM  administers  the  mineral  estate 
reserved  to  the  United  States. 

3.  Mineral  Leasing  Act 

The  Mineral  Leasing  Act  allows  you 
to  lease  the  Federal  lands  for 
development  of  certain  types  of  mineral. 


The  Mineral  Leasing  Act  made  several 
minerals  that  were  once  locatable  and 
are  now  not  available  under  the  General 
Mining  Law  leasable  after  Februar>'  25. 
1920.  including: 

•  Oil  and  gas 

•  Coal 

•  Potassium,  sodium,  and  phosphate 

•  Oil  shale,  tar  sands,  native  asphdit, 
solid  and  semisolid  bitumen 

•  Oil  recovered  from  oil  sands  after  the 
deposit  is  mined  or  quarried 

•  Sulphur  in  Louisiana  and  New- 
Mexico  that  belongs  to  the  United 
States 

These  minerals  are  administered  under 
43  CFR  Groups  3100,  3200,  3400.  and 
3500. 

4.  Mineral  Materials  Act  and  Surface 
Resources  Act 

The  Mineral  Materials  Act  and  the 
Surface  Resources  Act  govern  sales  of 
mineral  materials  on  Federal  land. 
These  mineral  materials  include 
petrified  wood  and  common  variety 
mineral  materials.  Common  variety 
mineral  materials  were  locatable  until 
July  23,  1955,  when  the  Surface 
Resources  Act  (30  U.S.C.  61 1-615)  made 
all  deposits  of  common  varieties  of 
sand,  stone,  gravel,  pumice,  pumicite. 
cinders,  and  clay  salable  and  therefore 
no  longer  locatable.  Uncommon 
varieties  of  mineral  materials,  which 
have  distinct  and  special  value,  are  still 
locatable  under  the  General  Mining 
Law.  BLM  administers  mineral 
materials  under  43  CFR  part  3600. 

5.  Stockraising  Homestead  Act  and  the 
Homestead  Act 

Claimants  must  follow  additional 
procedures  when  seeking  to  locate 
mining  claims  or  sites  on  lands  patented 
under  the  Stockraising  Homestead  Act 
(SRHA)  of  1916  (43  U.S.C.  291-299)  or, 
in  some  instances,  the  Homestead  Act  of 
1862,  as  amended  (43  U.S.C.  161-284). 
The  United  States  owns  only  the 
mineral  estate  in  these  lands. 

Under  the  Homestead  Act.  the  United 
States  granted  land  patents  (or  title)  to 
homesteaders  who  wanted  to  enter  and 
cultivate  the  land.  However,  in  some 
situations,  particularly  in  the  arid  West, 
some  land  was  not  suitable  for 
traditional  crop  farming  The  SRHA 
allowed  homesteaders  to  use  the  land 
for  grazing,  instead  of  traditional 
farming.  For  those  who  already  had  an 
application  (entry)  under  the  Homestead 
.■\ct  but  could  not  meet  the  cultivation 
and  irrigation  requirements,  the  SRHA 
permitted  conversion  of  the  Homestead 
entry  into  an  SRHA  entry.  The 
Government  issued  these  converted 
patents  under  the  Homestead  Act. 


However,  unlike  other  Homestead  Act 
patents  that  granted  title  to  both  the 
surface  and  mineral  estates,  the 
converted  entries  and  patents  conveyed 
title  to  the  surface  estate  only  and 
reserved  the  mineral  estate  to  the  United 
States  under  the  SRHA. 

Thus,  certain  lands  that  appear  to 
have  been  patented  under  the  authority 
of  the  Homestead  Act  after  December 
29.  1916.  were  patented  under  the 
SRHA  with  a  Federal  mineral  estate 
reser\-ation.  You  may  locate  mining 
claims  or  tunnel  sites  (but  not  mill  sites) 
on  these  reser%-ed  mineral  estates  under 
certain  conditions  Congress  enacted 
amendments  to  the  Stockraising 
Homestead  Act  in  1993  that  impose 
notification  requirements  on  mining 
claimants  other  than  the  surface  owner 
who  wants  to  enter  Stockraising 
Homestead  Act  lands  to  explore  for 
minerals  and  locate  mining  claims.  Act 
of  April  16,  1993;  Pub.  L   103-23;  43 
U.S.C.  299Cb};  43  CFR  part  3838 

6.  Energy  Policy  Act 

The  Energy  Policy  Act  (30  US  C  242) 
no  longer  requires  assessment  work  for 
oil  shale  placer  claims,  and  instead 
requires  payment  of  an  annual  S550  fee 
for  most  oil  shale  claims,  and  also 
requires  an  annual  filing  of  a  notice  of 
intent  to  hold  In  cases  w-here  $550  is 
due,  the  claimani  is  not  required  to  pay 
::;  additional  maintenance  fee. 

Federal  Oil  and  Gas  Royalty 
Management  Act 

The  Federal  Oil  and  Gas  Royalty- 
Management  Act  of  1982  (30  U.S.C 
188(f))  provides  that  a  mining  claimant 
may  seek  to  convert  an  oil  placer  mining 
claim  that  was  validly  located  before 
Februdr\-  24.  1920,  to  a  non-competitive 
oil  and  gas  lease  as  of  the  date  the 
claimant  fails  to  comply  with  section 
314  of  FLPMA  and  the  mining  claim  is 
deemed  abandoned  and  void  The 
claimants  failure  must  be  inadvertent, 
justifiable,  or  not  due  to  lack  of 
reasonable  diligence  on  the  part  of  the 
claimant. 

8.  State  Laws 

Most  states  have  passed  their  own 
laws  about  mining  claim  location, 
recording,  and  annual  maintenance  as 
authorized  by  the  General  Mining  Law 
In  addition  to  following  Federal 
regulations,  each  claimant  must  follow- 
all  applicable  state  law-  requirements  not 
in  conflict  with  these  rules. 

II,  Discussion  of  Public  Comments 

A.  General  Discussion 

We  received  103  documents 

commenting  on  the  proposed  rule 
published  August  27.  1999  (64  FR 
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47023).  These  consisted  of  post  cards,  e- 
mail.  regular  mail,  and  legal  briefs. 
Several  duplicates  were  received,  as 
several  persons  sent  us  both  an  e-mail 
and  followed  up  with  a  paper  copy  by 
regular  mail.  In  terms  of  source,  62 
documents  were  submitted  by 
individuals,  13  by  businesses,  11  by 
industrial  or  trade  associations,  15  by 
environmental  groups,  and  2  by 
agencies  of  the  Federal  Government. 
Most  documents  had  more  than  one 
comment  or  suggestion  concerning  these 
regulations.  We  will  address  the  general 
comments  here.  Those  that  are  specific 
to  a  particular  part  or  section  will  be 
discussed  under  the  heading  for  the 
appropriate  part  or  section  further 
below. 

Legislative  Repeal 

Nine  comments  suggested  we  repeal 
the  General  Mining  Lav/  of  1872.  Laws 
may  not  be  changed  by  rulemaking,  but 
only  by  Act  of  Congress.  Therefore  we 
cannot  act  upon  this  suggestion. 

Waste  on  Mill  Sites 

Many  comments  requested  that  we 
not  allow  the  dumping  of  mining 
"waste"  on  the  public  land  upon  mill 
sites.  Ttiis  is  for  the  most  part  an 
operational  issue  that  is  regulated  by 
BLM  under  43  CFR  subparts  3715  and 
3809  and  not  under  these  regulations, 
which  only  cover  locating,  recording, 
and  maintaining  mining  claims  and 
sites.  Nevertheless,  we  have  addressed 
this  concern  by  requiring  claimants  to 
locate  only  that  amount  of  mill  site 
acreage  that  is  necessary  to  be  used  or 
occupied  for  efficient  and  reasonably 
compact  mining  or  milling  operations. 

Mill  Site  Opinion 

The  Solicitor's  Opinion  of  November 
12,  1997,  concerning  the  allowable 
amount  of  mill  site  acreage  per  mining 
claim  location  received  49  adverse 
comments,  as  did  part  3832.32,  in 
which  we  proposed  to  implement  the 
1997  Opinion's  conclusions.  Deputy 
Solicitor  Roderick  E.  Walston  issued  a 
new  opinion  on  October  7,  2003,  that 
supercedes  the  1997  Opinion.  We 
discuss  this  further  in  the  section-by- 
section  analysis  below. 

Scope,  Form  and  Intent  of  This  Final 
Rule 

This  rule  is  intended  to: 

(1)  Consolidate  in  one  series  of  parts 
(parts  3830—3839)  all  rules  and 
regulations  concerning  the  location, 
holding,  maintenance,  transfer, 
amendment,  and  recording  of  mining 
claims  and  sites  that  are  currently 
scattered  in  various  parts  of  Groups 
3700  and  3800: 


(2)  Remove  all  obsolete  and  expired 
provisions  that  have  legislatively  sunset 
or  that  courts  have  rendered  ineffective; 

(3)  Place  into  regulation  the  long 
standing  case  law  elements  of  the 
Department  that  affect  the  items  in  (2) 
above;  and 

(4)  Complete  the  consolidation  in 
plain  language  for  ease  of  understanding 
by  our  customers  and  the  BLM  staff. 

"Revising  the  Mining  Law  by 
Regulation" 

Several  comments  objected  to  BLM 
placing  longstanding  administrative 
practice  and  rules  established  by  case 
law  into  this  regulation  and  declared 
that  this  was  essentially  an  attempt  to 
revise  the  law  administratively  to  suit 
our  purposes.  BLM's  position  is  that  by 
placing  these  longstanding 
administrative  practices  and  judicial 
holdings  into  these  regulations,  we  are 
clarifying  the  applicable  requirements 
for  our  customers  and  our  own 
personnel,  thereby  reducing 
misunderstanding,  We  have  modified 
the  language  in  some  sections  from  the 
proposed  rule  so  that  they  more  closely 
match  the  language  and  intent  of 
applicable  case  law.  For  example,  to 
define  uncommon  varieties  of  mineral 
materials,  we  rely  on  the  court's 
decision  in  McClartvv.  Secretary  of  the 
Interior.  408  F.2d  907  (9th  Cir.  l'969), 

B.  Section-by-Section  Analysis 

This  section-by-section  analysis  will 
briefly  outline  how  the  final  regulations 
are  organized  and  highlight  any 
substantive  changes.  We  will  also 
discuss  comments  we  received 
addressing  each  section  and  our 
responses. 

The  chart  below  provides  a  map  of  the 
final  numbering  changes  to  help  guide 
you  through  the  new  consolidated  part. 
The  column  on  the  left  shows  the 
section  numbers  in  this  rule,  and  the 
column  on  the  right  shows  the  sections 
in  the  old  regulations  from  which  the 
provisions  are  derived,  or  states  that 
they  are  new.  Sections  ending  in  "0"  are 
generally  introductory  sections  leading 
into  a  series  of  related  substantive 
sections,  and  may  not  have  equivalent 
sections  shown  in  the  Existing 
Regulations  column.  Also,  the  final 
regulations  have  more  numbered  parts, 
which  did  not  have  part  equivalents  in 
the  existing  regulations.  The  table, 
modified  from  the  table  published  in  the 
proposed  rule  of  August  27,  1999  (64  FR 
47023),  shows  both  the  "cross  walk"  of 
existing  CFR  sections  and  parts  into  the 
new  part  3830  and  the  new  language 
development  for  some  of  those  proposed 
sections. 


Final  regula- 
tions 


Existing  regulations 


Part  3830 


3830.1  .. 

3830.2  . 

3830.3  .. 
3830.5  .. 

3830.8  .. 

3830.9  .. 
3830.10 
3830.11 
3830.12 
3830.20 
3830.21 

3830.22 
3830.23 
3830.24 

3830.25 
3830.90 
3830.91 
3830.92 
3830.93 
3830.94 


3830.95  .. 

3830.96  .. 

3830.97  .. 
3830.100 


New;  3833.0-1 
New;  3833.0-1; 
New;  3832 
New;  3833.0-5 
3833.0-9 
3833.5(g) 

3812.1 

New;  3711.1;  3811.1;  3812.1 

New;  3833.1-1;  3833.1-4; 

3833.1-5;  3852.2 
3833.1-1 

3833.1-3(3):  3833.1-4{f>-(g) 
3833.1-3(3);  3833.0-5(m); 

3833.1^(fHg) 
3833.1-3(3);  3833.1-4(3)-<b) 

New;  3833.4(3)-(b) 

3833.4(f) 

New;  3833.4(b) 

New;  3833.4(b):  3833.4(c); 

3833.5(d);  3833.5(f) 
New;  3833.1 -3(b);  3833.4(a) 
3833.1-3(b);  3833.4(b) 
3833.1 -2(c)(3) 
3833.5(h) 


Part  3832 


3832.1  .. 

3832.10 

3832.11 

3832.12 

3832.20 
3832.21 

3832.22 
3832.30 
3832.31 
3832.32 
3832.33 
3832.34 
3832.40 
3832.41 
3832.42 
3832.43 
3832.44 
3832.45 
3832.90 
3832.91 


New;  3831.1 

3831.1;  3833.1-2(b);  3841. 

3841.4-5;  3841.4-6 
3833.1-2(3)-(b);  3842.1-1 

through  3842.1-5;  3841.4 


3812.1:  3841.3;  3841.4; 

3842.2;  3842.4 
3841.4-1;  3841.4-2:  3842.1-2 

New;  3844 
New;  3844 
New;  3844 
New;  3844 

New;  3843 
3843 
3843 
3843.1 
New;  3843 

New;  3833.0-5(p)  &  (r) 


Part  3833 


3833.1  .. 

3833.10 
3833.11 

3833.20 
3833.21 
3833.22 
3833.30 
3833.31 
3833.32 
3833.33 
3833.90 
3833.91 


New;  3833.4(3);  3833.4(d); 
3833.5(a)-(c)  &  (e) 

3833.1-2(3):  3833. 1 -2(b)(1)- 
(4);  3833.5(c) 

New;  3833.0-5{p) 
New;  3833.0-5{p) 

3833.3 

New;  3833.3(c) 
3833.3(3):  3842.1-1 

New;  3833.4(3);  3833.5(a)  & 
(f);  381 1.1 
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Existing  regulations 


Final  regula- 
tions 


Existing  regulations 


3833.92 


New:  3833  4(c);  3833.5(cl) 


Part  3834 


3834.10 

3834  11 
3834.12 
3834.13 
3834.14 

3834.20 
3834.21 
3834.22 
3834.23 


3833.1-5(b)  &  (e);  3833  1 -4(b) 
3833.1-5(3).  (b).  &  (e) 
3833.1-5(0 

New:  3833  1 -5(a)  &  (d): 
3833  1-6 

3833  1 -5(h) 
3833.1-5(h)(1) 
New;  3833.1 -5(h)(2) 


Part  3835 


3835.1  .. 
3835.10 
3835  11 

3835.12 
3835  13 

3835.14 


3835.15 

3835  16 

3835.17 

3835  17 
3835.20 
3835.30 
3835  31 

3835.32 
3835.33 
3835.90 
3835.91 
3835.92 
3835.93 


New:  3833  1-5  &  3833  1-6 

3833  1-6:  3833  1-7 

New:  3833  1-7(d)-(e):  3833  1- 

6(b)  &  (d) 
New 
3833  1-6(aHf):  3851  5: 

3851  6(a>-(b): 
New:  3833.1-6:  3833.1-7(d): 

3833.2-5:  3833.2-6: 

3851.1(b) 
New:  3833.1-7(d):  3833.2-5: 

3833,2-6:  3851  1(b) 
New:  3833.1-6(b):  3833,2- 

2(c):  3851,1:  3851,3 
New:  3833  1-6(d):  3833  1-7; 

3833.2 
3833.2-1 
New.  3833  1 -5(g) 

New:  3833,0-5(n):  3833.2- 

3(c):  3851,1 
3833.2^ 
3833.2-5; 

3833.2-3(a)  and  (b);  3833.4(a) 
3833  4(ai 
New;  3833,4-1 


Part  3836 


3836.10 
3836  11 
3836  12 
3836  13 
3836  14 
3836.15 
3836.20 
383621 
3836.22 
3836.23 
3836.24 
3836.25 
3836.26 
3836.27 


3851,1(bHc) 

New;  3851.1 

3851.2 

New:  3851,2 

3833  4(a),  3851  3 

New:  3852  5 

3852,1:  3833,l-6(d) 

3852,1:  3833.1-6(d),  3833,2-1 

3852.2;  3852.3 

3852.3 

3833  l-6(e);  3852.5 

3852.4 

3852.5 

Part  3837 


3837,10 

3837.11  

3851.4(a)  and  (d) 

3837  20 

3837.21  

New:  3851.4(b) 

3837.22  

3851,4(8) 

3837.23  .... 

New;  3851  4(b) 

3837.24  

New:  3851.4 

3837.30  

New 

Part  3838 


3838.1  I  New 

3838  2  New 

3838  3  New 
3838  1 0 

3838.11  New:  3833, 0-3{gi  3833  1- 

2(c)&(d) 

3838.12  New:  3833  1-2(cHd) 

3838.13  New:  3833  1-2(c,i-(d) 

3838  14  3833, 0-3(g):  3833,1-2(0) 

3838  15  3833, 0-3(g):  3833, 1-2(c) 

3838.16  3833  i-2(d)(6) 
3838.90 

3838.91  New;  3833  4(a) 

Part  3710— Public  Law  167:  Act  of  Julv 
23. 1955 

Subpart  3711 — Common  Varieties 

In  the  proposed  rule,  the  contents  of 
this  section  were  shown  in  the 
"crosswalk  table"  as  being  moved  to 
new  part  3830.  section  3830.12. 
However,  in  the  proposed  rule,  we 
inadvertently  neglected  to  remove  the 
old  subpart  3711  from  the  text  of  the 
regulations.  Since  we  have  moved  all  of 
the  substantive  material  defining 
uncommon  varieties  of  mineral 
materials  to  the  proposed  and  final 
section  3830.12.  we  are  removing  the 
heading  of  subpart  3711  in  this  final 
rule  as  redundant. 

Part  3730 — Public  Law  359:  .Mining  in 
Powersite  Withdrawals:  General 

We  amended  cross  references  in 
section  3734.1  to  reflect  the 
reorganization  of  part  3830.  No  public 
comments  addressed  this  part. 

Part  3810 — Lands  and  Minerals  Subject 
to  Location 

Subpart  3812 — Minerals  Under  the 
Mining  Law 

In  the  proposed  rule,  we  removed  this 
subpart  describing  minerals  that  are 
subject  to  location.  You  will  find  this 
information  in  section  3830.11  "Which 
minerals  are  locatable  under  the  mining 
law?"  in  the  final  rule.  A  number  of 
comments  addressed  this  subject,  but 
they  were  directed  at  new  section 
3830.12.  We  will  address  them  under 
that  heading. 

Part  3820 — Areas  Subject  to  Special 
Mining  Laws 

Subpart  3821 — O  and  C  Lands 

We  amended  cross  references  in 
sections  3821.2  and  3821.3  to  reflect  the 
reorganization  of  part  3830.  No 
comments  addressed  this  subpart.  ^ 


Part  3830 — Locating.  Recording,  and 

Maintaining  Mining  Claims  or  Sites; 
General  Provisions 

Sections  3830,1  through  3830.94  of 
this  final  rule  contain  provisions  that 
generally  apply  to  all  the  regulations  in 
parts  3830  through  3839.  You  should 
refer  back  to  these  sections  on  general 
policies  and  procedures  when  you 
follow  regulations  in  the  subsequent 
parts. 

Sections  3830.1.  3830.2.  and  3830.3 
outline  the  purpose,  scope,  and 
authority  for  this  part.  Section  3830.5 
contains  definitions  that  are  important 
to  understand  in  this  series  of  parts. 
Section  3830.8  discusses  information 
collection  requirements.  Section  3830.9 
describes  the  penalties  for  submitting  a 
document  to  BLM  that  you  know 
contains  false,  erroneous,  or  fictitious 
information  or  statements. 

Section  3830.11  and  3830.12  describe 
which  minerals  are  locatable  under  the 
mining  law  and  subject  to  these 
regulations. 

Sections  3830.20  through  3830.25 
explain  payment  procedures  for  various 
fees  and  ser\'ice  charges  required  in  part 
3830.  Section  3830.21  contains  a  table 
describing  the  fees  and  scn'ice  charges 
and  when  they  are  due.  Section  3830.22 
describes  when  BLM  will  refund  fees 
you  have  paid.  Section  3830.23  explains 
the  forms  of  payment  BLM  will  accept. 
Section  3830.24  tells  you  how  you  can 
get  your  payments  to  BLM.  Section 
3830.25  explains  when  you  should  pay 
for  a  new  location. 

Sections  3830.91  through  3830.96 
describe  what  happens  if  you  fail  to 
comply  with  the  regulations,  the  types 
of  defects  that  may  affect  claims  and 
sites,  and  the  procedures  you  must 
follow  if  you  want  to  cure  defects. 
Section  3830.97  describes  appeal 
procedures  and  includes  cross 
references  to  other  regulations, 
including  appeals  regulations  found  in 
parts  4  and  1840  of  this  title,  that  state 
procedures  for  appealing  to  the  Interior 
Board  of  Land  Appeals. 

In  addition  to  this  general  section  on 
defects,  most  parts  also  contain  sections 
xxxx.90  through  .xxxx.9x.  which 
identify'  the  types  of  common  errors  that 
are  specific  to  that  part,  and  tell  you 
whether  you  can  correct  them  and  how 
to  do  so. 

Subpart  A — Introduction 

Section  3830. 1     What  Is  The  Purpose  of 
These  Regulations? 

We  added  language  to  paragraph  (b) 
in  the  final  rule  to  remind  you  that  to 
the  extent  a  state  law  conflicts  with 
these  regulations,  you  must  comply 
with  these  regulations.  We  also  recast 
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the  opening  paragraphs  of  this  section 
in  list  form  with  handy  cross-references. 

Section  3830.2     What  Is  The  Scope  of 
These  Regulations? 

We  added  paragraph  (c)  in  the  final 
rule,  derived  from  old  section  3833.0- 
1(e).  It  reminds  you  that  BLM  is  not  the 
official  recording  office  for  ancillarv' 
documents  related  to  mining  claims, 
such  as  liens,  wills,  judgments, 
grubstake  contracts,  or  leases.  You 
should  file  such  documents  locally 
according  to  state  law. 

One  comment  suggested  removing 
reference  to  units  of  the  National  Park 
System,  since  National  Park  lands  are 
included  in  Federal  lands.  In  response 
to  the  comment,  we  have  amended  the 
provision  to  make  it  clear  that  these 
regulations  do  not  authorize  location  of 
new  mining  claims  on  any  Federal  lands 
withdrawn  from  the  operation  of  the 
General  Mining  Law. 

Section  3830. 3     Who  May  Locate 
Mining  Claims? 

One  comment  suggested  combining 
proposed  paragraphs  (a)  and  (b).  We  did 
not  adopt  the  proposal,  because  we  felt 
the  section  was  clear  as  written.  Two 
comments  suggested  changes  to  clarify 
proposed  paragraph  (c).  We  rewrote  the 
paragraph  to  make  it  clear  that  various 
kinds  of  business  entities  that  have  been 
organized  under  the  laws  of  any  state 
may  locate  claims  and  sites. 

Section  3830.5    Definitions. 

Many  comments  addressed  this 
section.  The  majority  of  them  suggested 
language  changes  in  the  proposed 
definitions.  We  adopted  some  of  these 
suggestions  in  order  to  clarify  the 
meaning  and  intent  of  certain 
definitions.  Other  suggestions  we 
rejected,  because  the  definitions  at  issue 
have  been  established  by  longstanding 
practice  and  case  law.  Several 
comments  requested  that  we  add  new 
definitions  to  the  section.  After  careful 
consideration,  we  agreed  to  add  several 
definitions  that  we  felt  were  necessary 
to  the  proper  administration  of  these 
regulations  or  to  clarify  certain  concepts 
or  requirements  that  occur  in  these 
regulations.  We  added  definitions  for 
"discovery,"  "final  certificate," 
"nonmineral  land,"  and  "recording." 

One  comment  questioned  the 
meaning  of  the  term  "holder"  as  used  in 
various  provisions  in  the  proposed  rule. 
To  avoid  confusion,  we  have  substituted 
the  defined  term  "claimant"  in  each 
such  instance. 

One  comment  suggested  amending 
the  definition  of  "Federal  lands"  by 
removing  the  exclusion  of  National  Park 
System  lands.  We  have  removed  the 


exclusion,  but  have  added  a  sentence  to 
section  3830.3  stating  that  these 
regulations  do  not  authorize  the  location 
of  any  mining  claims  or  sites  on  Federal 
lands  that  are  closed  to  mineral  entry, 
including  units  of  the  National  Park 
System. 

One  comment  suggested  that  we  add 
a  provision  to  the  definition  of  "mineral 
materials"  to  make  it  clear  "that  mineral 
materials  cannot  be  sold  from  NPS 
lands"  by  adding  the  phrase  "*   *   * 
from  Forest  Service  and  BLM  lands 
*   *   *"  to  the  definition.  The  change  is 
not  necessary.  The  phrase  "sold  under 
the  Mineral  Materials  Act"  is  itself 
limiting,  since  that  Act  says  that  nothing 
in  the  Act  applies  to  lands  in  any 
national  park  or  national  monument. 
Further,  expressly  stating  such  a 
limitation  here  would  go  beyond  the 
scope  of  a  definition  by  including 
regulatory  requirements. 

One  comment  stated  that  we  should 
amend  the  definition  of  "patent"  as 
proposed  to  make  it  clear  that  issuing  a 
patent  does  not  always  convey  full  fee 
simple  title.  We  agree  that  Congress 
requires  the  surface  of  some  lands  to  be 
reserved  in  mineral  patents  and  have 
revised  the  definition  to  reflect  this 
possibility. 

One  comment  suggested  that  we  add 
a  definition  for  "withdrawn  lands"  to 
this  section.  The  writer  stated  that  such 
a  definition  would  be  helpful  because 
the  term  appears  so  often  in  the 
regulations,  and  offered  a  definition.  We 
have  not  adopted  the  suggestion  in  this 
final  rule  because  the  rule  text  does  not 
use  the  term.  Instead,  the  rule  uses  the 
phrase  "closed  to  mineral  entry,"  which 
is  defined. 

One  comment  suggested  adding 
definitions  for  "monument"  and 
"discovery  monument,"  saying  that  the 
physical  process  of  staking  a  claim  is 
not  sufficiently  described  in  these 
regulations.  We  have  not  added  this 
definition  because  the  term  "discover\' 
monument"  is  used  only  once  in  the 
rule  and  refers  to  a  type  of  monument 
that  may  be  used  to  anchor  metes  and 
bounds  descriptions  of  mining  claims. 
Discovery  monuments  are  no  longer 
required  by  many  states  to  mark  the 
position  of  a  claimant's  discovery  point. 
Parties  who  are  interested  in  learning 
more  about  the  physical  process  for 
staking  mining  claims  or  sites  should 
consult  applicable  state  law  and  may 
visit  or  contact  a  local  BLM  office  for 
further  information. 

One  comment  addressed  the 
definitions  of  "filed"  and  "filing 
period,"  stating  that  they  were 
internally  inconsistent,  We  have  revised 
the  definition  of  "filed"  to  include  a 
postmark  rule  under  which  BLM  will 


accept  a  document  as  timely  filed  if  the 
document  you  mailed  was  postmarked 
before  the  due  date  and  BLM  received 
the  document  within  15  days  after  the 
due  date.  Another  comment  questioned 
the  effect  if  a  document  is  postmarked 
on  time,  but  still  not  received  by  15 
days  after  you  posted  it  because  the 
BLM  office  was  not  open  on  the  1 5th 
day  because  of  a  holiday  or  other 
circumstance.  In  this  case,  under  43 
CFR  1822.14,  the  grace  period  ends  on 
the  next  official  business  day. 

Several  comments  suggested 
removing  the  definition  of  "filing 
period"  because  the  term  does  not 
appear  in  the  regulations.  We  have 
removed  the  definition  in  the  final  rule, 
but  explained  the  15-day  grace  period  or 
postmark  rule  in  the  definition  of 
"filed." 

Several  comments  addressed  the 
definition  of  "segregation,"  One 
suggested  that  we  add  that  segregation 
ends  when  the  land  becomes  open  to 
mineral  entry.  We  have  not  adopted  this 
change.  Doing  so  would  merely  describe 
the  effect  of  ending  segregation,  not  the 
event  that  ends  segregation.  Another 
comment  stated  that  the  definition 
conflicts  with  the  regulations  on 
segregating  and  opening  public  lands. 
We  have  amended  the  definition  to 
make  it  clear  that  segregation  ends  when 
the  statutory  period  of  segregation  ends 
or  when  BLM  causes  an  administrative 
segregation  to  end  under  section 
2091.2-2.  However,  in  the  case  of 
Stockraising  Homestead  Act  lands,  we 
still  use  the  notation  rule  and  so  mark 
the  official  records  as  to  when  the  land 
is  closed  and  opened. 

One  comment  suggested  that  we 
amend  the  definition  of  "control"  by 
removing  language  allowing  BLM  to 
consider  facts  other  than  whether  a 
person  is  an  officer,  director,  or  majority 
shareholder  in  determining  control.  We 
have  not  adopted  this  recommendation. 
This  definition  tracks  the  statutory 
definition  in  30  U.S.C.  28f(d)(2).  We 
have  removed  from  the  definition  of 
"control"  the  reference  to  publicly 
traded  companies  or  corporations 
(which  did  not  appear  in  the  previous 
definition).  The  same  principles  of 
control  apply  to  all  companies,  whether 
publicly  traded  or  not. 

One  comment  recommended  changes 
in  the  definition  of  "copy  of  the  official 
record"  to  make  it  cover  documents  that 
have  not  yet  been  recorded  in  the  local 
jurisdiction  recording  office.  Other 
comments  preferred  to  remove  the 
definition  altogether,  because  the  term 
appears  only  once  in  the  regulations  and 
could  be  explained  thoroughly  in  that 
context.  We  have  adopted  this  latter 
suggestion  in  the  final  rule.  Our 
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rewritten  version  of  section  3833.11(a) 
in  fact  does  not  use  the  term  at  all.  and 
we  have  removed  the  definition  from 
the  final  rule. 

Several  comments  criticized  the 
definition  of  "local  recording  office"  for 
including  the  notion  that  claimants 
need  to  record  documents  in  the  local 
recording  office  to  make  them  effective. 
These  comments  noted  that  such 
documents  are  binding  between  the 
parties  regardless  of  whether  they  are 
recorded.  State  law  governs  whether 
documents  must  be  recorded  with  the 
state  in  order  to  be  effective. 
Consequently,  we  have  removed  any 
reference  to  the  legal  effect  of  recording 
with  state  offices  from  this  definition. 

Subpart  B — Providing  Information  to 
BLM 

Section  3830.8    How  Will  BLM  Use  the 
Information  it  Collects  and  What  Does  it 
Estimate  the  Burden  Is  On  the  Public'i' 

One  comment  stated  that  our  estimate 
that  a  customer  needs  8  minutes  of  time 
per  document  was  low.  but  offered  no 
e.xplanation  or  time  estimate  for  BLM  to 
work  with.  We  have  not  made  a  change 
in  the  final  rule. 

Subpart  C — Mining  Law  Minerals 

Section  3830. 1 2     What  Are 
Characteristics  of  a  Locatable  Mineral 
Deposit? 

We  received  a  large  number  of 
comments  adverse  to  proposed 
paragraph  3830.12(a)(2).  which  stated 
that  a  characteristic  of  a  locatable 
mineral  is  that  the  mineral  is  found  in 
a  quantity  and  quality  to  constitute  a 
valuable  mineral  deposit.  Paragraph 
3830.12(a)(2)  also  defined  "valuable 
mineral  deposit."  Some  of  the 
comments  stated  that  our  language 
imprecisely  paraphrased  the  prudent 
person  test  and  that  we  proposed  to 
change  the  law  by  saving  that  in  order 
for  a  mineral  to  be  locatable  it  must  first 
be  found  in  quantities  and  qualities  to 
support  a  valuable  or  profitable  mine. 
We  removed  paragraph  3830.12(a)(2). 
The  purpose  of  this  section  is  to 
describe  characteristics  of  locatable 
minerals,  not  characteristics  of  a 
validly-located  mining  claim.  By 
removing  this  paragraph,  we  are  not 
suggesting  that  a  discover^'  of  a  valuable 
mineral  deposit  is  not  necessary  to 
locate  a  valid  mining  claim. 

In  a  similar  manner,  a  number  of 
comments  opposed  paragraph 
3830.12(b).  which  we  proposed  to  move 
from  subpart  3711  and  rewrote  in  plain 
language.  This  section  concerns  the 
definition  of  an  uncommon  variety  of  a 
mineral  material  under  the  Surface 
Resources  Act  (30  U.S.C.  611),  subject  to 


location  under  the  General  Mining  Law. 
The  Federal  9th  Circuit  Court  of 
Appeals  in  1969  laid  out  fi\'e  tests  that 
a  mineral  material  must  meet  in  order 
to  qualify  as  uncommon  and  therefore 
subject  to  location.  See  McCIartyv. 
Secretory-  of  the  Interior.  408  F.2d  907 
(9th  Cir.  1969).  In  the  final  rule,  we 
replaced  the  original  language  of 
proposed  section  3830. 12(b) 
paraphrasing  the  holding  of  the 
McC/artv  Court  with  the  five  tests 
directly  from  the  decision  to  avoid 
ambiguity. 

Subpart  D — BLM  Service  Charge  and 
Fee  Requirements 

Section  3830.21     What  Are  the 
Different  Types  of  Service  Charges  and 

Fees? 

One  comment,  repeated  by  several 
others,  stated  that  it  was  hard  to  tell 

whether  some  of  the  charges  and  fees 
shown  in  the  table  in  this  section 
applied  on  a  per  claim  basis  or  per 
filing.  It  is  not  necessary  to  amend  the 
table  in  response  to  these  comments. 
The  column  heading  in  the  table  clearly 
says  "Amount  due  per  mining  claim  or 
site.  ' 

Section  3830.22     Will  BLM  Refund 
Service  Charges  or  Fees? 

One  comment  asked  why  oil  shale 

claims  are  excluded  from  this  section. 
The  Mineral  Leasing  Act  prohibits 
locating  oil  shale  claims  after  February 
25.  1920.  Therefore,  the  location  fees 
discussed  in  this  section  do  not  apply 
to  oil  shale  claims,  and  there  is  no  need 
to  provide  for  their  refund.  Also,  the 
Energy  Policy  Act  of  1992  established 
separate  fees  for  oil  shale  placer  claims. 

Another  comment  asked  why  we 
removed  the  previous  provision  on 
applying  overpayments  of  maintenance 
fees  to  years  ahead.  You  may  still  apply 
an  overpayment  to  future  fee 
requirements.  We  have  restored  this 
provision  in  the  final  rule. 

One  comment  stated  that  not 
refunding  ser\'ice  charges  is  a  change 
from  the  existing  regulations  and 
suggested  that  the  final  rule  allow  for 
refund  of  ser\'ice  charges.  The  previous 
regulations  did  provide  for  service 
charge  refunds  if  BLM  found  the  claim 
to  be  void.  However.  BLM  has  changed 
this  practice  because  BLM  spends  the 
service  charge  funds  it  receives  in  order 
to  process  the  documents,  even  if  the 
claim  for  which  the  documents  were 
filed  turns  out  to  be  void.  Therefore,  the 
final  rule  allows  refunds  of 
overpayments  only. 


Subpart  E — Failure  To  Comply  With 
These  Regulations 

Section  3830.91     What  Happens  if  I 
Fail  To  Comply  With  These 
Regulations? 

Several  comments  addressed  this 
section.  One  said  the  use  of  the  word 
"defect"  was  too  broad.  The  term 
"defect"  is  intended  to  cover  a  broad 
range  of  circumstances.  BLM  receives 
many  documents  and  payments  that  are 
incomplete  in  various  ways.  The 
purpose  of  this  regulation  is  to  e.xplain 
how  claimants  will  be  able  to  fix 
defects,  to  the  extent  they  are  curable, 
and  to  caution  claimants  about  defects 
that  cannot  be  cured. 

Another  questioned  the  Secretary's 
authority  to  cancel  claims  if 
cancellation  is  not  expressly  provided 
for  by  statute.  We  have  added  a  list  of 
ways  in  which  you  could  forfeit  your 
claims  or  sites  by  law  or  regulation.  In 
addition,  under  the  authority  of  43 
U.S.C.  1201.  you  may  forfeit  a  claim  or 
site  if  there  is  a  defect  in  your 
compliance  with  the  regulations  and 
you  fail  to  remedy  the  defect  after  BLM 
notifies  you. 

Another  comment  stated  that  an 
owner  of  a  forfeited  or  canceled  claim 
should  not  be  held  responsible  for 
reclamation  of  the  claim.  A  reclamation 
requirement  is  not  new.  Under  the 
Federal  Land  Policy  and  Management 
Act,  the  Secretary  has  the  responsibility 
to  prevent  unnecessary  or  undue 
degradation  of  the  public  lands  43 
use.  1732(b).  You  may  learn  more 
about  your  reclamation  responsibilities 
in  43  CFR  subpart  3809.  You  remain 
responsible  for  reclamation  if  you  forfeit 
a  claim  or  site,  regardless  of  the  reason 
for  the  forfeiture. 

Several  comments  stated  that  most  of 
the  language  of  proposed  part  3830  is 
explanatory'  or  factual,  and  did  not 
impose  requirements  on  miners,  and 
therefore  that  it  would  not  be 
appropriate  to  impose  penalties, 
including  forfeiture  of  mining  claims, 
on  persons  who  violate  the  regulations 
in  "this  part,"  part  3830.  We  have 
amended  the  heading  to  make  it  clear 
that  this  section  depicts  the 
consequences  for  failing  to  comply  with 
the  regulations  in  all  the  parts  and 
subparts  from  part  3830  through  3839. 

Section  3830.93     When  Are  Defects 
Curable? 

One  comment  specifically  addressed 
paragraph  (b)  and  asked  for  examples  of 
requirements  imposed  by  regulation 
(curable)  and  not  by  statute  (incurable). 
We  have  added  a  list  of  the 
requirements  that  are  statutory  in 
section  3830.91.  The  wavs  in  which 
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claimants  may  fail  to  comply  with 
regulatory  requirements  are 
innumerable.  BLM  will  notify  you  when 
they  have  determined  that  a  filing  or 
payment  you  have  submitted  is 
defective,  but  curable.  For  e.xample, 
when  recording  a  mining  claim  with 
BLM,  FLPMA  requires  claimants  to 
include  a  description  of  the  claim  ihat 
allows  BLM  to  find  the  claim  on  the 
ground.  43  U.S.C.  1744(b).  When  you 
record  a  claim  with  BLM.  the 
regulations  require  that  you  file  a  map 
showing  where  the  claim  is  situated.  If 
you  omit  a  description  altogether,  you 
have  failed  to  record  the  claim  as 
required  by  statute,  so  the  failure  to 
include  it  is  not  curable,  and  BLM  will 
reject  the  document  (In  such  a  case,  you 
may  re-file,  but  your  claim  will  be 
subject  to  location  by  other  locators 
until  you  provide  the  description 
required  by  law.  However,  if  you 
include  a  description  that  is  inadequate, 
BLM  will  allow  you  to  cure  the  defect, 
just  as  we  would  if  you  failed  to  provide 
material  required  by  regulation  but  not 
statute,  without  losing  your  time 
advantage  over  competitors.)  On  the 
other  hand,  if  you  fail  to  include  a  map 
as  required  by  regulation.  BLM  will 
send  a  decision  to  you.  allowing  you  30 
days  to  send  in  the  missing  map.  We 
encourage  you  to  contact  the  BLM  State 
Office  if  you  have  questions  about  filing 
requirements. 

One  comment  suggested  cross- 
referencing  the  sections  of  this  rule  into 
two  groups,  one  for  curable  defects  and 
one  for  incurable  defects.  We  believe  the 
existing  organization  is  sufficiently 
clear.  Another  comment  suggested  that 
we  should  provide  a  listing  of  the 
common  errors  and  defects  a  locator  or 
claimant  should  avoid.  We  decline  to  do 
this,  because  such  a  list  would  be 
extremely  lengthy  and,  even  then,  likely 
to  have  omissions.  Such  defects  will  - 
become  apparent  if  you  read  the 
individual  regulations  pertaining  to 
your  specific  activity. 

Section  3830. 95     What  if  I  Pay  Only 
Part  of  the  Senice  Charges.  Location 
Fees,  or  First  Year  Maintenance  Fees  for 
Mewly  Filed  Claims  or  Sites? 

and 

Section  3830.96     What  if  I  Pay  Only 
Part  of  The  Service  Charges  and  Fees  for 
Oil  Shale  Claims  or  Previously-Filed 
Mining  Claims  or  Sites? 

Several  comments  said  these  sections 
proposed  no  cure  for  defects  in 
complying  with  requirements  that  are 
not  statutory,  a  result  they  say  is 
inconsistent  with  section  3830.91. 
Section  3830.91  provides  that  defects  in 


complying  with  statutory  requirements 
are  not  curable,  while  defects  in 
complying  with  regulatory  requirements 
are  curable.  In  fact,  sections  3830.95  and 
3830.96  provide  a  means  by  which 
claimants  may  cure  defects  in 
complying  with  regulatory 
requirements.  Both  sections  provide  that 
BLM  will  notify  you  of  such  defects  and 
give  you  60  days  from  the  date  you 
receive  notification  to  remedy  curable 
defects  in  small  miner  waiver  filings 
and  30  days  from  the  date  you  receive 
notification  to  remedy  all  other  curable 
defects.  The  comments  said  that  the  old 
regulations  at  section  3833.1-3  allowed 
claimants  to  cure  defective  service 
charge  payments  when  recording  a  new 
claim  within  90  days  of  the  location  of 
the  claim,  but  that  the  proposed  rule 
allowed  no  such  cure.  We  reorganized 
sections  3830.95  and  3830.96  to  make 
clear  that  you  may  still  cure  defective 
fees  and  charges  by  resubmitting  the 
location  with  a  complete  payment  of 
fees  and  charges  within  the  90-day 
period  that  FLPMA  provides  for  you  to 
record  a  new  mining  claim  or  site. 

Also,  in  section  3830.96  in  the 
proposed  rule  Vv-e  inadvertently  omitted 
a  provision  that  would  allow  claimants 
who  own  existing  claims  or  sites, 
including  oil  shale  claims,  to  cure  an 
incomplete  service  charge  payment  by 
submitting  the  complete  payment 
within  30  days  after  receiving  notice  of 
the  defect  from  BLM.  We  have  corrected 
this  oversight  in  the  final  rule. 

Part  3831 — Mineral  Lands  Available  for 
Locating  Mining  Claims  or  Sites 

This  part  is  reserved  so  that  BLM 
may.  at  some  future  time,  consolidate 
the  available  information  describing  the 
public  lands  that  are  open  to  mineral 
entry.  This  information  is  currently 
found  in  43  CFR  Group  2000.  parts 
3730,  3740,  3809,  3810,  and  3820. 

Part  3832 — Locating  Mining  Claims  or 
Sites 

This  part  consolidates  location 
requirements  for  lode  and  placer  mining 
claims  and  mill  and  tunnel  sites,  which 
were  in  43  CFR  subpart  3831  and  part 
3840  of  the  previous  regulations. 

Section  3832.1  describes  what 
location  is.  Sections  3832.10  through 
3832.12  describe  general  procedures  for 
locating  mining  claims  or  sites.  Sections 
3832.20  through  3832.22  provide 
specific  requirements  for  lode  and 
placer  mining  claims. 

Sections  3832.30  through  3832.34 
contain  specific  requirements  for 
dependent  and  independent  or  custom 
mill  sites  (these  terms  are  explained  in 
section  3832.31).  Sections  3832.40 
through  3832.45  contain  specific 


requirements  for  tunnel  sites.  Sections 
3832.90  and  3832.91  specify  when  and 
how  you  can  correct  defects  in  your 
location  of  claims  or  sites. 

Subpart  A — Locating  Mining  Claims  and 
Sites 

Section  3332.1     What  Does  It  Mean  To 
Locate  Mining  Claims  or  Sites? 

Several  comments  asked  whether  a 
claimant  must  disco^'er  a  valuable 
mineral  deposit  before  locating  a  mining 
claim  or  a  mill  site.  While  you  may 
locate  and  record  a  mining  claim  before 
discovering  a  valuable  mineral,  your 
mining  claim  is  not  valid  until  you  have 
made  such  a  discovery.  In  addition,  you 
may  locate  and  record  mill  sites  only  on 
nonmineral  lands.  Therefore,  in  this 
final  rule,  we  have  removed  discovery 
as  an  element  of  locating  mining  claims. 

Section  3832. 1 1     How  do  1  locate 
mining  claims  or  sites?  One  comment 
stated  that  the  law  does  not  require 
discovery  before  location  and  that  our 
regulations  need  to  reflect  this.  We  have 
amended  this  section  to  recognize  that 
claimants  may  locate  mining  claims 
before  discovering  a  valuable  mineral 
deposit.  However,  we  have  added  a 
provision  that  states  that  the  location  is 
not  valid  until  the  claimant  has 
discovered  a  valuable  mineral  deposit. 
As  the  U.S.  Supreme  Court  has 
recognized: 

[l]t  has  come  to  be  generally  recognized 
that  while  discovery  is  the  indispensable  fact 
and  the  marking  and  recording  of  the  claim 
dependent  upon  it.  yet  the  order  of  time  in 
which  these  acts  occur  is  not  essential  to  the 
acquisition  from  the  United  States  of  the 
exclusive  right  of  possession  of  the 
discovered  minerals  or  the  obtaining  of  a 
patent  therefor,  but  that  discovery  may 
follow  after  location  and  give  validity  to  the 
claim  as  of  the  time  of  discovery,  provided 
no  rights  of  third  parties  have  intervened. 

Union  Oil  Co.  v.  Smith.  249  U.S.  337, 
347  (1919). 

Several  comments  noted  some  lack  of 
clarity  in  some  of  the  language  in  this 
section.  We  have  made  editorial  changes 
to  the  text  to  clarify'  our  intent  and  the 
requirements  in  this  section. 

One  comment  suggested  several 
additions  to  paragraph  (b).  stating  that 
we  needed  to  emphasize  that  you  can 
locate  mining  claims  and  sites  only  on 
Federal  lands,  that  you  must  comply 
with  applicable  state  monumenting 
requirements,  and  that  the  requirement 
for  posting  public  notice  of  the  claim 
should  include  a  statement  of  the  name 
of  the  claim.  We  have  placed  the 
necessary  language  to  effect  the  first 
addition  in  paragraph  ib)(l)  in  the  final 
rule.  We  believe  that  paragraph  (b)(5), 
which  requires  claimants  to  follow  all 
relevant  state  law  requirements,  would 
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include  any  applicable  state 
monumenting  requirements.  We  also 
added  paragraph  (b)(3)(iv).  which 
requires  the  posting  to  include  the  name 
or  number  of  the  claim  or  site,  or  both. 
if  the  claim  or  site  has  both. 

Another  comment  stated  that  the 
word  "public"  in  section  3832.11(a)(3) 
did  not  properly  describe  "notice  of 
location  on  the  claim  or  site."  We  agree 
and  have  removed  this  word  in  the  final 
rule. 

Section  3832.12     When  I  File  a  Min ing 
Claim  or  Site,  How  Do  I  Describe  the 
Lands  1  Have  Claimed? 

Several  comments  focused  on  the 
need  to  use  the  legal  subdivision 
(aliquot  part)  and  lots  in  claim 
descriptions,  and  noted  that  they  do  not 
apply  per  se  to  lode  claims.  Another 
comment  asked  about  protracted 
(unsurveyed)  sections  and  their  proper 
use  for  descriptive  purposes. 

We  have  amended  section  3832.12  to 
clarif\'  these  issues  and  help  you 
describe  your  claim  or  site  properly. 
Also,  you  may  correct  erroneous 
descriptions.  You  may  do  this  by  filing 
an  amended  location  notice  or 
certificate,  regardless  of  who  finds  the 
error.  Paragraph  (a]  gives  the  general 
rule  that  you  must  follow  in  order  for 
BLM  to  enter  the  essential  data  into  our 
computerized  mining  claim  recording 
system.  Paragraph  (b)  expands  on  the 
specific  descriptive  requirements  for 
lode  claims,  and  paragraph  (c)  does  the 
same  tor  placer  mining  claims. 

Several  comments  objected  to  the 
requirement  for  a  metes  and  bounds 
description  of  a  lode  claim,  saying  that 
it  would  be  unnecessary,  not  required 
by  law,  and  burdensome,  especially  if  it 
made  a  survey  necessary.  We  have  not 
changed  the  regulations  in  the  final  rule 
in  response  to  these  comments.  This  is 
not  a  new  requirement.  Lode  claims 
cannot  be  described  by  aliquot  part 
because  of  their  parallelogram  shape. 
We  have  retained  in  paragraph  (a)(2)(iv) 
the  provision  that  professional  surveys 
are  not  necessarv'.  We  do  not  believe 
that  it  is  burdensome  to  provide  a  metes 
and  bounds  description.  The  previous 
regulations  at  section  3841.4-5  required 
descriptions  by  courses  and  distances 
from  the  discovery  monument.  Courses 
and  distances  are  part  of  a  metes  and 
bounds  description,  so  we  are  merely 
correcting  our  terminology.  Since  the 
monuments  on  the  ground  govern,  the 
courses  and  distances  in  the  metes  and 
bounds  description  need  not  be  derived 
from  a  professional  survey,  but  must  be 
sufficient  to  allow  a  surv  eyor  to  identify' 
the  tract  unambiguously  on  the  ground 
if  at  some  time  in  the  future  vou  seek 


a  patent.  Of  course,  a  mineral  survey  is 
a  prerequisite  for  a  patent. 

Several  comments  criticized  section 
3832.12(a)  for  requiring  claim 
descriptions  to  follow  the  public  land 
survey  system  ''as  much  as  possible." 
They  pointed  out  that  lode  claims  are 
required  by  law  to  follow  the  mineral 
vein,  which  usually  does  not  follow 
sur\'eyed  section  lines.  We  have  not 
made  a  substantive  change  in  the  final 
rule  in  response  to  these  comments.  As 
paragraph  (b),  which  specifically  covers 
lode  claims,  provides,  you  must 
describe  your  lode  claims  by  metes  and 
bounds.  Paragraph  (a)  is  of  general 
applicability,  and  you  must  follow  it 
unless  paragraph  (b]  on  lode  claims  or 
paragraph  (c)  on  placer  claims  provides 
differently.  Paragraph  (a)  allows  for  this 
by  saying  "as  much  as  possible."  We 
never  intended  that  lode  claims  must 
follow  the  rectangular  survey  system. 
However,  since  this  provision  caused  so 
much  confusion  on  the  part  of 
knowledgeable  readers,  we  added  an 
introductory  phrase  to  paragraph  (a)  in 
the  final  rule  clarifying  this  intent. 

A  couple  of  comments  pointed  out  a 
typographical  error  in  the  first  sentence 
of  paragraph  (a)(1).  As  the  comment 
suggested,  we  added  the  word  "and"  to 
show  that  aliquot  parts  are  used  to 
describe  land  within  quarter  sections. 

Section  3832.21     How  do  I  Locate  a 
Lode  or  Placer  Mining  Claim'' 

Several  comments  addressed  this 
section,  especially  the  descriptions  of 
what  minerals  are  generally  locatable  as 
lode  deposits  and  which  are  locatable  as 
placer  deposits.  Some  comments  asked 
for  more  extensive  lists  of  minerals  that 
are  locatable.  In  both  cases,  lode  and 
placer,  the  lists  are  not  comprehensive. 
We  have  taken  them  from  the  general 
case  law  and  the  statute  itself.  BLM 
recognizes  that  there  are  always 
exceptions  to  the  general  rule,  but  we 
will  decide  these  on  a  case-by-case  basis 
through  a  mineral  examination  and/or 
contest  action  as  necessary- 
One  comment  asked  for  a  definition  of 
"mineral-bearing  brine"  as  used  in 
paragraph  (b)(3)(v).  stating  that  we  need 
to  differentiate  brine  or  saline  water 
from  "fresh  water  and  the  minerals 
therein."  We  have  added  explanation  of 
what  is  a  mineral-bearing  brine  in  this 
section.  The  principal  distinction  is  that 
a  mineral-bearing  brine  is  locatable  if  it 
contains  an  extractable  locatable 
mineral  that  is  the  principal  object  of 
the  mining  operation.  However,  if  you 
are  mining  the  brine  primarily  for  the 
leasable  salt(s)  content,  and  are  also 
extracting  locatable  minerals,  BLM 
considers  those  minerals  co-products 
under  the  Mineral  Leasing  Act.  and  you 


must  obtain  a  lease  and  pav  royalties 
under  43  CFR  part  3500. 

Some  comments  raised  the  issue  of 
discovery,  that  is,  whether  the  miner 
needs  to  discover  a  valuable  mineral 
deposit  before  locating  a  claim  We 
moved  the  discover>'  reference  to  a 
separate  paragraph  that  states  that  your 
lode  claim  is  not  valid  until  you 
discover  a  valuable  mineral  deposit.  In 
this  way.  the  discoven,  requirement  is 
not  among  the  location  requirements  but 
the  regulation  nevertheless  makes  clear 
that  the  location  is  not  a  valid  mining 
claim  until  you  make  a  discover)'. 

One  comment  objected  to  the  word 
"similar"  in  the  phrase  "gold,  silver, 
cinnabar,  lead.  tin.  copper,  zinc, 
fluorite.  barite,  or  other  similar  valuable 
mineral"  in  paragraph  (a)(2)(ii).  It  stated 
that  there  is  no  justification  for  limiting 
the  types  of  minerals  that  are  subject  to 
location  under  the  Mining  Law  to  those 
minerals  that  are  similar  to  the  minerals 
listed  in  this  paragraph.  We  have 
amended  this  paragraph  by  removing 
the  word  "similar"  and  conforming  the 
provision  more  closely  with  the  Mining 
Law  and  case  law 

Some  comments  stated  that  paragraph 
(a)(3)  misstates  the  requirements  for 
establishing  extralateral  rights  to  a  lode. 
We  have  revised  the  paragraph  to 
correct  a  drafting  error  and  rlarifv  the 
requirements.  This  paragraph  describes 
how  your  claim  must  be  situated  for  you 
to  follow  a  vein.  lode,  or  ledge 
underground  beyond  the  long-side 
boundaries  of  your  rectangular  lode 
claim; 

•  The  top  of  the  deposit  must  be 
within  your  claim,  whether  on  the 
surface  or  below  it; 

•  The  long-side  boundaries  of  your 
claim  must  be  substantially  parallel  to 
the  direction  of  the  lode,  vein,  or  ledge 
deposit. 

You  do  not  have  extralateral  rights  to 
follow  a  deposit  beyond  the  end  lines  of 
vour  lode  claim. 

Several  comments  addressed 
paragraph  (a)(4),  questioning  the 
requirement  in  this  paragraph  of  the 
proposed  rule  that  you  expose  the  vein, 
lode,  or  ledge  by  tracing  the  vein  or  lode 
on  the  surface  or  by  drilling  or 
tunneling  to  a  sufficient  depth  The 
comments  stated  that  this  should  not  be 
a  requirement  for  locating  a  lode,  but 
onlv  a  requirement  for  claiming  the  full 
extent  of  extralateral  rights  The 
comments  are  correct.  We  have 
amended  this  provision  in  the  final  rule 
to  clarifv  what  you  have  to  do  to 
establish  extralateral  rights. 

Another  group  of  comments  stated 
that  the  language  in  this  section  was 
ambiguous  and  could  lead  to  multiple 
interpretations.  We  have  amended  the 
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language  to  clarify  areas  that  we  agree 
seemed  ambiguous. 

Section  3832.22    How  Much  Land  May 
I  Include  in  My  Mining  Claim  ? 

One  comment  stated  that  a  lode  claim 
may  only  extend  the  exposed  length  of 
the  lode  or  vein  claimed,  or  1,500  feet, 
whichever  comes  first.  If  the  exposed 
vein  is  1,000  feet  long,  and  you  have 
reason  to  believe,  from  the  geology,  that 
the  vein  or  lode  is  1,500  feet  or  longer, 
you  may  take  up  the  entire  1.500 
allowed  by  law.  The  comment  urged 
that  this  section  be  amended  to  provide 
that  lode  claims  may  extend  to  1 ,500 
feet  along  the  course  of  the  vein,  lode, 
or  ledge  only  if  the  lode,  vein,  or  ledge 
also  extends  that  far.  The  comment  said 
that  there  is  no  guaranteed  right  to' 
possession  of  the  statutorily  defined 
maximum  size  lode  claim  without  proof 
of  valuable  mineralization  underlying 
the  entire  length  of  the  claim,  and  that 
to  the  extent  the  land  covered  by  the 
claim  does  not  also  contain  valuable 
minerals  or  lie  within  300  feet  on  either 
side  of  a  vein  or  lode,  the  Mining  Law 
grants  no  rights  to  make  use  of  those 
lands  for  any  piupose.  The  question  is 
whether  the  statutory  language  "along 
the  vein  or  lode"  means  that  the  center 
line  of  the  claim  must  track  the  vein  or 
lode  precisely,  and  if  the  lode  stops  the 
claim  must  also  stop.  We  have  found  no 
case  law  that  supports  this 
interpretation.  The  common  definition 
of  "along"  is  "in  a  line  parallel  with  the 
length  or  direction  of."  We  have  not 
adopted  the  comment  in  the  final  rule. 

Several  comments  stated  that  this 
section,  in  providing  that  the  claim  is 
limited  to  300  feet  on  either  side  of  the 
middle  of  a  vein,  lode,  or  ledge,  follows 
an  obsolete  1879  regulation  that  has 
since  been  modified  by  Solicitor's 
Opinions  and  court  decisions.  The 
comments  said  that  there  is  no 
requirement  in  the  Mining  Law  that  a 
claim  be  laid  along  the  course  of  the 
vein.  The  Mining  Law  at  30  U.S.C.  23 
limits  the  claim  to  "three  hundred  feet 
on  each  side  of  the  middle  of  the  vein 
at  the  surface."  The  comment  is  correct. 
However,  to  protect  your  extralateral 
rights,  you  should  lay  out  your  claim 
along  the  course  of  the  lode,  vein,  or 
ledge.  We  have  amended  this  provision 
in  the  final  rule  to  make  this  clear. 

Section  3832.30    Mill  Sites 

During  the  comment  period,  we 
received  49  comments  addressing  the 
series  of  mill  site  sections  beginning 
with  section  3832.30.  Since  the 
comment  period  closed,  the  Secretary 
and  the  Solicitor  have  continued  to 
receive  correspondence  regarding  these 
sections,  including  from  Congress. 


The  General  Mining  Law  allows 
miners  to  locate  and  patent  nonmineral 
lands  in  association  with  mining  claims. 
However,  under  the  5-acre  mill  site 
provision.  30  U.S.C.  42,  no  location  of 
these  nonmineral  lands,  called  mill 
sites,  may  exceed  5  acres. 

In  1997,  former  Solicitor  John  Leshy 
issued  an  opinion  entided  'Limitations 
oh  Patenting  Millsites  under  the  Mining 
Law  of  1872. *■  M-36988  ("1997 
Opinion").  The  opinion  stated  that 
under  the  5-acre  mill  site  provision  of 
the  Mining  Law,  an  applicant  may 
patent  only  up  to  5  mill  site  acres  per 
mining  claim.  In  addition,  the  opinion 
stated  that  BLM  should  not  "approve 
plans  of  operations  which  rely  on  a 
greater  number  of  mill  sites  than  the 
number  of  associated  claims  being 
developed  unless  the  use  of  additional 
lands  is  obtained  through  other  means." 
As  a  consequence,  the  proposed  rule 
that  BLM  published  in  1999  sought  to 
limit  the  amount  of  mill  site  acreage 
claimants  could  locate  per  mining 
claim,  in  a  manner  that  also  sought  to 
prevent  claimants  from  subdividing 
their  mining  claims  to  obtain  the  rights 
to  more  mill  sites. 

Deputy  Solicitor  Roderick  E.  Walston 
has  reviewed  the  Mining  Law,  its 
legislative  history,  pertinent  case  law, 
and  the  Department's  prior  written 
guidance  and  prevalent  practice 
regarding  the  5-acre  mill  site  provision. 
On  October  7,  2003,  Deputy  Solicitor 
Walston  issued  an  opinion  entitled 
"Mill  Site  Location  and  Patenting  under 
the  1872  Mining  Law,"  M-37010. 
("2003  Opinion  ").  In  the  2003  Opinion, 
the  Deputy  Solicitor  determined  that: 

•  Before  the  1997  Opinion,  Interior's 
prevalent  practice  and  interpretation 
was  to  view  the  5-acre  mill  site 
provision  as  limiting  the  size  of 
individual  mill  sites,  not  the  number  of 
mill  sites  per  mining  claim. 

•  Interior  consistently  followed  this 
practice  and  interpretation  for  at  least 
50  years  immediately  preceding  the 
1997  Opinion  under  the  pre-existing 
regulations. 

•  The  1997  Opinion  significantly 
departed  from  this  50-year  practice  and 
interpretation. 

•  Interior's  pre-1997  practice  and 
interpretation  was  consistent  with 
Supreme  Court  precedent  interpreting 
the  statutory  size  limitations  for  lode 
and  placer  claims. 

•  Interior's  pre-1997  practice  and 
interpretation  was  consistent  with 
Congress's  goal  in  the  Mining  Law  to 
promote  mineral  development  on  the 
public  lands. 

•  Another  clause  of  the  mill  site 
provision  effectively  limits  the  mill  sites 
a  claimant  may  locate  and  patent  to  the 


number  used  or  occupied  for  mining  or 
milling  purposes. 

Congress  twice  prohibited  by  law  the 
Department  from  applying  the  1997 
Opinion.  The  conference  report  for  the 
first  law  stated  that  the  1997  Opinion 
was  "particularly  troubling  because 
both  the  Bureau  of  Land  Management 
and  the  Forest  Service  have  been 
approving  patents  with  more  than  one 
5-acre  millsite  per  patent  based  on 
procedures  outlined  in  their  operations 
manuals."  H.R.  Conf.  Rep.  No.  106-143, 
at  90  (1999). 

Therefore,  instead  of  changing  the 
Department's  past  prevalent  practice 
and  interpretation  of  the  mill  site 
provision,  BLM  has  decided  to 
withdraw  the  proposed  amendment  to 
the  mill  site  regulations  and  continue  its 
prevailing  practice  and  interpretation 
that  the  Department  followed  for  a  half 
century  before  the  1997  Opinion.  That 
practice  and  interpretation,  as  described 
by  the  2003  Opinion,  is  set  forth  in 
section  3832.32.  This  action  does  not 
change  BLM's  practice  regarding  mill 
site  locations.  Before  former  Solicitor 
Leshy  issued  his  1997  mill  site  opinion, 
BLM  viewed  the  5-acre  mill  site 
provision  as  a  limit  on  the  size  of 
individual  mill  sites,  not  a  limit  on  the 
allowable  mill  site  acreage  per  mining 
claim.  Deputy  Solicitor  Walston 
describes  BLM's  consistently-held 
written  guidance  in  this  way: 

For  nearly  a  half  century,  the  BLM's 
written  guidance  has  reflected  the  view  that 
the  mill  site  provision  does  not  categorically 
limit  the  number  of  mill  sites  that  may  be 
located  and  patented  for  each  mining  claim. 
The  BLM  Manual,  adopted  in  1954,  sets  forth 
three  requirements  for  mill  sites  to  qualify  for 
patenting:  (1)  the  lands  must  be  nonmineral 
in  character,  (2)  the  mill  site  cannot  be 
contiguous  to  a  vein  or  lode,  and  (3)  "(t]he 
mill  site  does  not  include  an  area  exceeding 
5  acres."  BLM  Manual,  ch.  3.3.2  (Apr.  20. 
1954).  The  1954  BLM  Manual  contained  no 
restriction  on  the  number  of  mill  sites  that 
may  be  located  for  a  mining  claim. 
Additionally,  the  BLM  in  1954  issued  a 
document  entitled  "Mining  Locations, 
Entries  and  Patents,"  which  stated,  on  page 
28,  that  "(ijt  has  been  held  that  more  than 
one  mill  site  may  be  embraced  in  an 
application  for  a  patent,  provided  each  such 
tracts  [sic]  keep  within  the  restriction  of  5 
acres  of  non-mineral  land  and  that  each  is 
needed  and  used  for  mill  site  purposes." 
Similarly,  a  BLM  Manual  issued  in  1958 
stated.  "More  than  one  millsite  may  be 
located,  provided  each  tract  is  of  no  more 
than  5  acres  of  nonmineral  land  and  that 
each  is  needed  and  used  for  millsite 
purposes."  Id.  ch.  5.2.15  B.  (Nov.  19,  1958). 
Thus,  the  BLM  guidance  and  accompanying 
documents  made  clear  that  the  Mining  Law 
imposes  no  categorical  restrictions  on  the 
number  of  mill  sites  that  may  be  located  and 
patented  for  each  mining  claim. 
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The  BLM  continued  to  adhere  to  this  view. 
In  1966.  a  BL.M  minerals  specialist  prepared 
a  summary  of  mill  site  requirements.  Under 
the  topic  heading  "Number  of  Millsites."  the 
minerals  specialist  stated.  "Although  there  is 
no  number  specified,  it  has  been  held  that  as 
many  millsites  as  are  actually  needed  for  the 
operation  can  be  located.  There  must  be  a 
clear  showing  of  need  and  use  if  more  than 
one  miUsite  is  taken.  This  also  applies  to 
custom  mills."  Memorandum  from  Minerals 
Specialist.  PSC.  to  Chief.  Mining  Staff. 
Washington  Office.  BLM  1  (May  11.  1966).  In 
another  1966  document  entitled  "Mineral 
Patents — Information  Relative  to  the 
Procedure  for  Obtaining  Patent  to  a  Mining 
Claim."  the  BLM  stated.  "Lands  entered  as 
mill  sites  may  be  for  an  area  of  not  more  than 
5  acres  for  each  mill  site  and  must  be  shown 
to  be  nonmineral  in  character  and  not 
contiguous  to  a  yein.  lode,  or  placer." 
Mineral  Patents-Information  Relative  to  the 
Procedure  for  Obtaining  Patent  to  a  Mining 
Claim  13  (1966).  These  documents  support 
the  view  that  the  five-acre  mill  site  provision 
defines  the  size  of  individual  mill  sites  but 
does  not  limit  their  numbei. 

In  1976.  the  BLM  Manual  stated  that  a 
mineral  examiner,  in  conducting  a  field 
examination,  must  make  certain 
determinations  regarding  mill  sites:  (1)  the 
lands  must  be  nonmineral  in  character.  (2) 
the  claim  must  be  occupied  and  used  for 
mining  or  milling  purposes;  and  (3)  there 
must  be  a  quartz  mill  or  reduction  works  on 
the  claim  if  for  custom  mill.  BLM  Manual 
§  3930.14  C  (Oct.  8.  1976).  The  BLM  Manual 
also  stated.  "The  maximum  size  of  a  mill  site 
claim  is  5  acres.  However,  several  mill  site 
claims  may  be  embraced  in  a  single 
application,  provided  the  total  acreage  does 
not  exceed  5  acres  per  mill  site."  Id. 
§3864.11  B  (Oct.  6.  1976).  Again,  the  BLM 
Manual  articulated  limitations  on  the  size  of 
mill  sites  but  not  their  number,  except  to  the 
extent  it  applied  the  use-or-occupancy 
requirement. 

In  1980.  the  BLM  Washington  Office  issued 
a  "Mineral  Survey  Procedures  Guide"  that 
stated,  on  page  26.  "There  is  no  limit  to  the 
number  of  mill  sites  that  may  be  located,  so 
long  as  they  are  necessary  for  the  operation 
of  a  mine  or  mill."  Today.  BLM's  Handbook 
for  Mineral  Examiners  provides  that  "|a)ny 
number  of  millsites  may  be  located  but  each 
must  be  used  in  connection  with  the  mining 
or  milling  operation."  BLM  Handbook  for 
Mineral  Examiners.  H-3890-1.  Ch.  HI  §8 
(Mar.  17.  1989).  Additionally,  the  BLM 
Manual  states  that  "(a]  mill  site  cannot 
exceed  5  acres  in  size.  There  is  no  limit  to 
the  number  of  mill  sites  that  can  be  held  by 
a  single  claimant."  BLM  Manual  §  3864.11  B 
(1991). 

Thus,  the  BLM  has.  through  its  written 
guidance,  consistently  interpreted  the  five- 
acre  mill  site  provision  as  limiting  the  size 
of  individual  mill  sites  but  not  as  precluding 
claimants  from  locating  and  patenting 
multiple  mill  sites  in  association  with  a 
single  mining  claim. 

2003  Opinion,  at  24-25. 

In  addition,  in  1996.  BLM's  Deputy 
Director  asked  all  BLM  State  Offices  to 
describe  state  office  practice  regarding 


patenting  and  approving  plans  of 
operations  involving  more  than  one  5^ 
acre  mill  site  per  mining  claim. 
Memorandum  from  Mat  Millenbach. 
Deputy  Director.  BLM.  to  Assistant 
Directors  and  State  Directors,  BLM  (Mar 
5,  1996).  The  state  office  responses 
support  the  conclusion  that  BLM's 
consistently-held  practice  \vas1o  treat 
the  5-acre  mill  site  provision  as  a  limit 
on  the  size  of  individual  mill  sites.  The 
siu^ey  responses  also  show  that  BLM's 
primary'  determination  regarding  mill 
site  validity  is  to  determine  whether 
claimants  are  using  or  occupying  each 
mill  site  for  mining  or  milling  purposes. 
See  2003  Opinion  Appendix. 

After  former  Solicitor  Leshy  issued 
his  mill  site  opinion  in  1997,  BLM's 
practice  effectively  did  not  change.  TJie 
Department  of  the  Interior  attempted  to 
deny  a  proposed  plan  of  operations  for 
the  Crown  Jewel  mine  in  Washington 
State,  in  part,  based  on  the 
interpretation  of  the  5-acre  mill  site 
provision  described  in  the  1997 
Opinion.  However.  Congress  quickly 
enacted  a  provision  disallowing  the 
Department  from  applying  the  1997 
Opinion  to  the  Crown  Jewel  mine  or  any 
other  patent  or  proposed  plan  of 
operations  that  was  filed  before  the 
provision's  date  of  enactment.  Pub.  L. 
106-31,  113  Stat.  90-91  (1999). 

Thereafter.  Congress  enacted  a  second 
law,  the  FY  2001  Appropriations  Act  for 
the  Department  of  the  Interior  and 
Related  Agencies,  prohibiting  the 
Department  from  applying  the  1997  mill 
site  opinion.  Pub.  L,  106-291,  144  Stat. 
922  (Oct.  11,  2000).  As  a  consequence, 
beyond  the  unsuccessful  denial  of  the 
Crown  Jewel  plan  of  operations,  the 
Department  has  not  applied  the  1997 
Opinion  to  any  other  proposed  plans  of 
operations  or  patents.  Because  of  these 
intervening  laws,  the  Department 
effectively  has  not  departed  in  practice 
from  its  earlier  consistently-held 
interpretation  of  the  5-acre  mill  site 
provision.  In  addition,  because  the 
proposed  rule  published  on  August  27, 
1999,  was  never  finalized,  the 
Department  has  not  departed  by 
regulation  from  its  earlier  interpretation 
of  the  5-acre  mill  site  provision.  Thus, 
the  language  of  this  rule  does  not 
change  BLM's  prevalent  practice  and 
interpretation  regarding  mill  site 
locations:  rather,  it  confirms  the  practice 
and  interpretation  that  existed  before 
Solicitor  Leshy's  1997  Opinion,  as  well 
as  the  effective  practice  following  the 
1997  Opinion. 

In  response  to  comments  on  the  initial 
proposed  rule  and  in  accordance  with 
the  2003  Opinion,  we  are  adopting  mill 
site  regulations  that  continue  the 
Department's  past  prevalent  practice 


and  interpretation  under  the  pre- 
existing regulations  and  that  make  clear 
that  the  5-acre  mill  site  provision  in  the 
Mining  Law  is  a  limit  on  the  size  of 
individual  mill  sites  and  not  a  limit  on 
the  allowable  mill  site  acreage  per 
mining  claim.  That  is.  the  final  rule 
maintains  BLM's  past  practice  regarding 
the  5-acre  mill  site  provision. 

Section  3832.31     What  Is  a  Mill  Site? 

One  comment  recommended  that  we 
state  the  limitation,  if  any,  on  the 
acreage  of  independent  or  custom  mill 
sites  that  you  can  locate.  Section 
3832.32  addresses  the  size  limitations  of 
all  mill  sites,  including  independent  or 
custom  mill  sites.  The  maximum  size  of 
individual  mill  sites  is  5  acres. 

Section  3832.32    How  Much  Land  Mav 
I  Include  In  My  Mill  Site? 

As  discussed  above,  we  have 
withdrawn  the  proposed  amendment  to 
this  section  in  response  to  comments 
and  the  2003  Opinion  and  have 
conformed  the  rule  to  the  Department's 
prevalent  practice  imder  the  pre- 
existing regulations  as  described  in  the 
2003  Opinion. 

Comments  from  various  mining 
industry  groups  and  mining  companies 
stated  that  the  Department's  prevalent 
practice  for  at  least  the  past  fifty  years 
has  not  required  a  one-to-one  ratio 
between  mill  sites  and  lode  (or  placer) 
claims,  let  alone  a  5-to-20  acre  ratio,  as 
provided  in  the  proposed  rule. 

Comments  from  environmental 
interests  supported  the  limits  on  mill 
sites  in  the  proposed  rule,  saying  they 
were  necessary  to  prevent  improper 
waste  dumping  on  the  public  lands.  We 
have  addressed  this  concern  by 
requiring  claimants  to  locate  only  that 
amount  of  mill  site  acreage  that  is 
necessary  to  be  used  or  occupied  for 
efficient  and  reasonably  compact 
mining  or  milling  operations.  This  is  a 
new  regulatory  requirement,  which 
BLM  will  implement  by  applying  this 
standard  in  its  review  of  proposed  plans 
of  operations  under  43  CFR  subpart 
3809.  In  addition,  the  regulations  at  43 
CFR  subparts  3715  and  3809  prohibit 
the  unauthorized  placement  of  waste 
rock,  tailings,  or  other  mining  materials. 

Section  3832.34     How  Mav  I  Use  My 
Mill  Site? 

Several  comments  addressed 
permitting  requirements  for  mill  site 
use.  One  comment  asked  for  language 
limiting  the  use  of  National  Park  System 
lands  for  rock  and  soil  dumps.  In 
response  to  this  comment,  we  added 
•  language  to  advise  a  mill  site  owner  to 
comply  with  the  regulations  of  the 
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surface  management  agency  before 
beginning  operations. 

One  comment  suggested  that  we 
remove  paragraph  (a)(6).  because  miners 
should  be  able  to  use  mill  sites  for  mine 
closure  operations.  The  case  law  rejects 
this  idea.  Mill  sites  may  not  be  located 
or  patented  for  closure  operations  alone. 
You  may  only  locate  or  patent  mill  sites 
for  the  support  of  a  mining  operation. 
You  may  use  a  mill  site  for  the  storage 
of  top  soil  and  materials  that  you 
removed  in  initial  mine  stripping  that 
you  will  later  replace  on  the  mine  site 
for  reclamation.  Of  course,  vou  may 
reclaim  a  mill  site  and,  indeed,  must  do 
so  upon  termination  of  vour  operation. 
See  United  States  v.  Utah  International. 
Inc..  45  IBLA  73  (1980). 

We  have  amended  this  section  to 
describe  separately  the  types  of  uses 
allowed  for  independent  or  custom  mill 
sites. 

Section  3832.44     What  Rights  do  I  Have 
to  Minerals  Within  my  Tunnel  Site^ 

We  revised  paragraph  (c)  of  this 
section  for  the  sake  of  clarity.  Although 
no  one  commented  on  this  provision,  on 
reviewing  it  while  drafting  the  final 
rule,  we  found  its  wording  in  the 
proposed  rule  somewhat  inaccurate. 
The  intent  of  this  paragraph  is  that,  to 
maintain  your  right  to  possess  all 
unknown,  undiscovered  veins,  lodes,  or 
ledges  that  your  tunnel  mav  intersect  as 
you  develop  it.  you  must  perform  at 
least  some  work  on  the  tunnel  within 
everv'  consecutive  6-month  period. 

Subpart  E — Defective  Locations 

Section  3832.91     How  Do  I  Amend  a 
Mining  Claim  or  Site  Location  if  it 
Exceeds  the  Size  Limitations? 

Numerous  industry  comments 
objected  to  the  provision  in  paragraph 
(a)  that  you  would  forfeit  a  claim  or  site 
if  it  were  oversized  by  more  than  10 
percent,  and  said  that  any  forfeiture 
should  only  cover  the  excess  acreage. 
After  further  consideration.  BLM  agrees 
and  has  removed  the  language  in  the 
final  rule.  If  a  claim  is  oversize,  BLM 
will  issue  a  decision,  notifv  you.  and 
direct  you  to  file  an  amended  location 
certificate  correcting  the  matter  within 
30  days. 

Part  3833 — Recording  Mining  Claims  or 
Sites  [Added] 

This  part  walks  you  through  the 
Federal  process  for  recording  a  mining 
claim  or  site. 

Section  3833.1  describes  what  it 
means  to  record  mining  claims  and  sites 
and  why  you  must  record  your  mining 
claims  and  sites.  The  recording  process 
provides  BLM  with  a  record  of  claims 
and  sites,  as  required  by  FLPMA. 


Sections  3833.10  and  3833.11  outline 
the  procedures  for  recording  mining 
claims  and  sites.  Specifically,  section 
3833.11  describes  how  you  record 
mining  claims  and  sites.  Some  of  this 
information  may  be  the  same 
information  that  you  used  to  locate  your 
claim,  under  part  3832. 

Sections  3833.20  through  3833.23 
describe  when  and  how  you  mav  amend 
the  record  of  a  previously  located 
mining  claim  or  site.  Sections  3833.30 
through  3833.35  cover  transfers  of 
minino  claims  or  sites. 

Finally,  sections  3833.90  through 
3833.93  describe  how  to  cure  certain 
defects  in  your  recording  of  mining 
claims  or  sites. 

Section  3833. 1     Why  Must  I  Record 
Mining  Claims  and  Sites? 

A  comment  suggested  that  BLM  use 
the  term  "record"  in  these  regulations  to 
refer  to  the  county  recorder's  office  and 
the  term  "file  or  filing"  to  refer  to 
documents  given  to  BLM.  We  did  not 
adopt  this  comment  because  the  term 
file  or  filing  as  applied  to  a  notice  of 
location  can  be  confused  with  the  other 
types  of  filings  claimants  make  with 
BLM.  In  addition,  the  heading  for  the 
section  in  FLPMA  that  requires 
claimants  to  file  a  copy  of  the  notice  of 
location  with  the  state  and  BLM  is 
"Recordation  of  Mining  Claims  and 
Abandonment."  We  have  added  a 
definition  of  the  term  "recording"  to 
make  clear  that  recording  applies  only 
to  filing  of  notices  or  certificates  of 
location. 

A  comment,  repeated  in  numerous 
letters,  stated  that  we  should  add 
language  to  the  rule  at  this  point 
requiring  demonstration  of  discovery 
before  mining  activity  can  occur,  saying 
that  staking  a  claim  does  not  guarantee 
discovery.  We  have  addressed  this 
concern  in  earlier  sections  in  which  we 
state  that  a  mining  claim  is  not  valid 
until  the  claimant  discovers  a  valuable 
mineral  deposit. 

Another  comment  noted  we  did  not 
state  that  the  90-day  recording 
requirement  of  section  314(b)  of  FLPMA 
also  applies  to  county  recordings.  We 
have  added  language  to  paragraph  (a)  to 
correct  this  oversight. 

For  paragraph  (b),  another  comment 
requested  that  this  section  include  a  list 
of  items  that  would  cause  a  claim  to 
become  invalid,  void,  or  without  effect. 
We  have  provided  a  list  of  defects  that 
are  not  curable  in  section  3830.91  and 
will  lead  to  a  forfeiture  of  your  claim. 
Other  failures  may  mean  that  you  have 
not  established  a  valid  mining  claim. 
For  example,  your  mining  claim  is  not 
valid  if  you  have  not  discovered  a 
valuable  mineral  deposit.  Because 


overall  mining  claim  validity  depends 
on  so  many  factors  that  are  case  specific, 
we  have  not  adopted  this  suggestion  in 
the  final  rule. 

We  also  removed  from  the  final  rule 
the  last  sentence  of  paragraph  (b)  as 
proposed,  which  provided  that 
recording  a  claim  does  not  in  and  of 
itself  establish  property  rights  in  the 
land.  That  sentence  was  redundant  to 
the  first  sentence  in  paragraph  (b). 

Section  3833.1 1     How  Do  I  Record 
Mining  Claims  and  Sites? 

One  comment  asked  for  an 
explanation  of  "O  and  C  Lands"  as  used 
in  paragraph  (d).  "O  and  C  Lands"  refers 
to  Oregon  and  California  Railroad  and 
Reconveyed  Coos  Bay  Wagon  Road 
Grant  Lands  in  Oregon.  These  are 
explained  in  43  CFR  subpart  3821. 

Several  comments  stated  that  the 
wording  of  paragraph  (a)  was  internally 
inconsistent,  requiring  the  claimant  to 
record  with  the  county  a  copy  of  the 
document  he  or  she  already  recorded 
with  the  county.  We  have  corrected  this 
problem  in  the  final  rule. 

One  comment  asked  that  w^e  identifv^ 
which  among  those  items  that  paragraph 
(b)  requires  to  be  in  the  notice  or 
certificate  of  location,  if  omitted,  would 
be— 

•  A  curable  defect,  or 

•  An  incurable  defect  causing 
forfeiture  of  the  mining  claim. 

We  believe  that  such  a  list  is 
unnecessary  in  light  of  the  explanation 
of  when  and  how  to  amend  locations  in 
section  3833.20  et  seq. 

Subpart  B — Amending  Mining  Claims 
and  Sites 

Section  3833.21     When  May  I  Amend  a 
Notice  or  Certificate  of  Location? 

Several  comments  disputed  paragraph 
(b)(4)  of  this  section,  which  provides 
that  you  cannot  enlarge  a  claim  by 
amendment.  The  comments  stated  that 
state  laws  and  case  law  allow- 
enlargement  of  undersized  claims  so 
long  as  there  are  no  intervening  rights. 
The  cases  and  other  authorities  cited  in 
the  comments  do  not  support  this 
position. 

The  general  rule  is  that  you  may  not 
enlarge  an  existing  mining  claim  or  site 
by  amendment.  The  Interior  Board  of 
Land  Appeals  (IBLA)  has  held  that  such 
an  attempted  amendment  is  a  re- 
location of  the  original  claim  (see  Junior 
L.  Dennis,  133  IBLA  239  (1995)  and 
cases  cited  therein). 

You  may  reposition  lode  claims  at  a 
later  date,  in  the  absence  of  intervening 
rights,  by  amendment  for  proper 
alignment  along  a  vein  or  lode  as  work 
progresses,  in  order  to  secure  your 
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extralateral  rights.  See  II  Lindley  on 
Mines  §  339.  3rd  ed.  1916.  The  cases 
cited  in  the  comments  also  state  this 
rule,  but  do  not  address  the  issue  of 
enlargement  of  claims  by  amendment. 

Several  comments  suggested  that  the 
regulations  should  allow  other 
amendments  after  land  is  withdrawn 
other  than  reducing  acreage.  The 
available  case  law  does  not  permit  other 
kinds  of  amendments  of  the  claim  itself. 
We  have  amended  this  section  to  make 
it  clear  that  you  may  correct  clerical 
errors  in  your  filings,  such  as  mistakes 
in  your  land  descriptions  or  in  other 
filing  documentation,  but  that  you  may 
change  the  actual  boundaries  or  move 
the  monuments  of  your  claim  on 
withdrawn  land  only  to  reduce  the  size 
of  the  claim  or  site. 

Section  3833.22    How  Do  I  Amend  My 
Location? 

Several  comments  questioned  BLM's 
authority  to  void  claims  if  the  claimants 
did  not  record  completed  amendments 
within  90  days  after  recording  the 
amendment  in  the  local  recording  office. 
Upon  reconsideration,  we  have  removed 
this  provision  and  restored  the 
provision  from  the  old  regulations. 
which  savs  that  we  will  not  recognize 
the  changes  in  your  claim  (just  the 
original  location  documents)  until  you 
file  them  properly. 

Subpart  C — Filing  Transfers  of  Interest 

Section  3833.31     What  Is  a  Tran sfer  of 
Interest? 

Several  comments  addressed  the 
applicability  of  community  property 
rights  to  unpatented  mining  claims. 
Upon  further  analysis,  we  have  removed 
this  provision;  as  proposed,  it  only 
applied  to  the  patenting  process,  which 
is  not  the  subject  of  this  regulation. 

Another  comment  asked  if  we 
intended  this  section  to  apply  to 
mortgages,  liens,  leases,  etc.  The  answer 
is  no,  as  explained  previously  in  the 
preamble  discussion  of  section  3830,2. 

Section  3833.32    How  Do  I  Transfer  a 
Mining  Claim  or  Site? 

Several  comments  noted  that  the  legal 
effects  of  recordings  and  filings  of  legal 
documents  (deed,  grants,  etc.)  are  a  state 
law  issue.  We  agree  and  have  rewritten 
this  section  (as  paragraph  (a)  of  a  section 
combining  sections  3833.32  and  3833.33 
of  the  proposed  rule)  to  provide  that 
state  law  governs  transfers  of  mining 
claims  and  sites  and  determines  the 
effective  date  of  a  transfer. 


Subpart  D — Defective  Filings 

Section  3833.91     What  Defects  Cannot 
Be  Cured  Under  This  Part? 

We  removed  paragraph  (d),  which 
provided  that  you  cannot  forfeit  a  claim 
already  void  or  forfeited,  because  it 
merely  repeated  section  3833.21(b)(2). 

Several  comments  objected  to 
paragraph  (e).  which  would  void  a  claim 
that  is  more  than  10  percent  larger  than 
the  statutory  maximum  size.  We  have 
removed  this  provision  from  the  final 
rule. 

Part  3834 — Required  Fees  for  Mining 
Claims  or  Sites 

This  part  guides  you  through  annual 
maintenance  of  your  claims  or  sites.  It 
describes  what  you  must  do  each  year 
to  maintain  your  mining  claims  or  sites 
properly  to  avoid  forfeiting  them. 
Section  3834.11  describes  the  location 
fee.  initial  maintenance  fee,  armual  Si 00 
maintenance  fee,  and  oil  shale  placer 
claim  fee. 

Sections  3834.12  through  3834.14  go 
through  the  procedures  for  and  effects  of 
paying  the  maintenance  fee. 

Sections  3834.20  through  3834.23 
outline  when  and  how  the  Secretary 
mav  adjust  the  amount  of  the 
maintenance  and  location  fees. 

Subpart  A — Fee  Payinent 

Section  3834 . 1 1     Which  Fees  Must  I 
Pav  to  Maintain  a  Mining  Claim  or  Site 
and  When  Do  I  Pay  Them? 

Several  comments  found  the  language 
in  paragraphs  (a)  and  (b)  to  be  imprecise 
and  ambiguous,  especially  as  to  what 
period  of  time  the  annual  maintenance 
fee  covers.  Thev  suggested  alternative 
phrasing  in  some  places.  After  careful 
analysis,  BLM  has  amended  paragraphs 
(a)  and  (b),  in  some  cases  adopting  the 
suggested  phrasing,  to  make  this  section 
more  clear. 

Section  3834 . 1 2    How  Will  BLM  Know 
Which  Mining  Claims  or  Sites  I  am 
Paying  the  Fees  For? 

Several  comments  pointed  out  that 
the  claimant  does  not  always  have  the 
serid  number  when  it  is  time  to  pay  the 
annual  maintenance  fee.  We  amended 
this  pro\'ision  to  sav  that  vour  list  of 
claims  for  w^hich  you  are  paying  must 
include  the  serial  numbers  of  the  claims 
if  BLM  has  informed  you  that  we  have 
assigned  serial  niunbers. 

Section  3834.13     Will  BLM  Prorate 
Annual  Maintenance  or  Oil  Shale  Fees? 

One  comment  suggested  rephrasing 
this  provision  to  emphasize  that  the  full 
annual  maintenance  fee  is  required  even 
if  the  claimant  held  the  claim  for  onlv 


one  day  in  the  assessment  year.  We 
adopted  this  suggestion  in  the  final  rule. 

Section  3834.14     May  I  Obtain  a  Waiver 
From  These  Fees? 

One  comment  objected  to  a  lack  of 
waiver  rights  for  oil  shale  mining 
claims.  This  is  a  statutory  requirement 
over  which  BLM  has  no  discretion. 
Unless  you  filed  a  patent  application 
and  received  a  first  half  jI  mineral  entr\' 
final  certificate  before  October  24.  1992, 
the  Energy  Policy  Act  of  1992  (30  U.S.C, 
242)  requires  the  payment  of  an  annual 
S550  fee  and  a  FLPMA  filing  of  a  notice 
of  intent  to  hold.  The  comment  also 
asked  whether,  after  a  mineral  patent  is 
issued,  an  oil  shale  mining  claim  is  still 
subject  to  the  aimual  fee.  The  answer  is 
no. 

Section  3834.23     When  Do  I  Start 
Paying  The  Adjusted  Fees? 

One  conunent  addressed  the  timing  of 
fee  adjustments.  We  have  not  made  any 
changes  to  this  section  because  it 
reflects  the  statutor\'  language. 

Part  3835 — Waivers  From  Annual 
Maintenance  Fees 

Section  3835.1  provides  general 
information  about  fee  waivers  and  their 
applicability.  Sections  3835.10  through 
3835.11  address  general  filing 
requirements  for  waivers,  while  section 
3835.13  lists  specific  types  of  waivers, 
their  duration,  and  how  you  should 
renew  them.  Five  types  of  waivers  are 
available  to  claimants  who  are — 

•  Small  miners. 

•  Military  personnel  under  the 
Soldiers  and  Sailors'  Relief  Act, 

•  Performing  reclamation. 

•  Denied  access,  or 

•  Mineral  patent  applicants,  under 
certain  circumstances. 

Sections  3835.14  through  3835.17 
establish  the  conditions  and  the 
process — 

•  For  obtaining  a  small  miner  waiver 
in  the  assessment  year  following  the 
assessment  year  of  location, 

•  For  filing  a  waiver  one  year  and 
paving  the  maintenance  fee  the  next, 

•  For  paying  the  maintenance  fee  one 
year  and  filing  a  waiver  the  next 
assessment  year,  and 

•  For  obtaining  a  waiver  for  claims  or 
sites  on  National  Park  System  lands. 

Section  3835.20  addresses  whether 
waivers  continue  when  a  claim  is 
transferred.  It  explains  that  a  waiver  is 
still  effective  if  the  transferee  also 
qualifies  for  the  waiver.  If  not,  the 
required  maintenarice  fees  are  due  by 
the  September  1st  following  the  date  of 
transfer. 

Sections  3835.30  through  3835.34 
describe  annual  FLPMA  documents  and 
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when  they  are  required  to  be  filed. 
Annual  FLPMA  documents  include 
affidavits  of  assessment  work  when 
required  as  a  condition  of  a  waiver,  or 
notices  of  intent  to  hold  the  claim  when 
an  affidavit  of  assessment  work  cannot 
be  filed. 

As  in  the  earlier  parts,  sections 
3835.90  through  3835.93  describe  the 
procedures  to  cure  certain  defects  if  you 
have  any  in  your  waiver  request. 

Subpart  A — Filing  Requirements 

Upon  reviewing  the  public  comments, 
and  after  carefully  reviewing  this 
subpart,  we  reorganized  it  somewhat  in 
the  final  rule,  and  replaced  proposed 
section  3835.1  with  the  table  explaining 
waiver  qualification  requirements  from 
proposed  section  3835.12. 


How  Do  I  File  for  a 


Section  3835.10 
Waiver? 

This  section  appeared  as  section 

3835.11  in  the  proposed  rule.  Comments 
suggested  modifications  in  this  section 
to  make  it  read  more  clearlv. 
particularly  as  to  what  assessment  vear 
is  covered  by  a  waiver  request,  and  who 
must  sign  the  request  if  an  agent 
submits  it.  BLM  has  amended  this 
section  by  adding  language  making  it 
clear  that  the  waiver  request  maintains 
the  claim  for  the  assessment  year  that 
begins  on  the  date  the  waiver  request  is 
due  and  stating  that  a  request  submitted 
by  an  agent  must  include  the  agent's 
original  signature,  not  necessarily  that 
of  the  claimant. 

Another  comment  asked  whether 
BLM  would  provide  forms  that 
claimants  must  use  to  request  a  waiver. 
BLM  makes  BLM  form  number  3830-2 
(Small  Miner  Waivers)  available  in  all  of 
its  state  offices,  and  its  use  is  required 
in  order  to  request  a  waiver  from 
payment  of  annual  maintenance  fees. 

Sections  3835. 1 1  What  Special  Filing 
and  Reporting  Requirements  Pertain  to 
the  Different  Types  of  Waivers? 

This  section  appeared  as  section 

3835.12  in  the  proposed  rule,  in  tabular 
form.  In  the  final  rule,  we  present  this 
provision  in  the  form  of  text;  the  table 
added  little  to  aid  understanding. 
Several  comments  addressed  this 
section,  seeking  clarity  as  to  what  year 
the  waiver  request  must  cover,  and 
stating  that  assessment  work  is  not 


required  in  every  year  of  the  life  of  a 
mining  claim.  For  example,  assessment 
work  is  not  required  in  the  year  of 
location.  We  have  amended  the 
language  in  light  of  these  suggestions, 
using  the  term  "the  applicable 
assessment  year"  and  adding  the 
qualification  "required  by  the  Mining 
Law  of  1872"  to  the  provision  for  what 
assessment  work  must  be  certified  in 
your  small  miner  waiver  request. 

Section  3835.12     What  Are  My 
Obligations  Once  I  Receive  a  Waiver? 

This  section  is  new  in  the  final  rule, 
based  on  comments  that  the  FLPMA 
filing  requirements  are  ver}-  confusing- 
and  should  not  be  summarilv  dealt  with 
in  a  section  on  waiver  requirements. 
This  section  provides  the  necessary 
cross-references  to  the  annual  filing 
procedures  you  must  follow  to  maintain 
claims  for  which  you  have  a  waiver 
from  the  maintenance  fee. 

The  waiver  qualification  table  in  this 
section  in  the  proposed  rule  now 
appears  in  section  3835.1  in  the  final 
rule.  j 

Section  3835. 13     How  Long  Do  the 
Waivers  Last  and  How  do  I  Renew 
Them? 

One  comment  pointed  out  a  drafting 
error  in  the  table  in  this  section,  where 
we  inadvertently  switched  the  renewal 
requirements  for  two  of  the  waiver 
types.  We  have  corrected  the  error  in  the 
final  rule. 

Section  3835. 1 4     How  Do  I  File  for  a 
Small  Miner  Waiver  for  Newly-Recorded 
Mining  Claims? 

Comments  found  this  section 
confusing,  especially  in  light  of 
provisions  later  in  this  subpart.  We  have 
removed  redundant  provisions  from  this 
section,  and  added  a  cross-reference  to 
sections  3835.31  through  3835.34,  to 
make  it  clear  when  you  must  make 
filings  under  Section  314  of  FLPMA  for 
a  newly-located  claim  or  site  if  you  have 
also  submitted  a  waiver  request  at  the 
time  of  recording  the  claim  or  site. 

Section  3835.15     If  I  Qualify  as  a  Small 
Miner.  How  Do  I  Apply  for  a  Waiver  if 
I  Paid  the  Maintenance  Fee  in  the  Last 
Assessment  Year? 

Some  of  the  comments  on  this  section 
betrayed  such  a  lack  of  understanding  of 


its  meaning  that  it  became  clear  to  us 
that  it  was  confusing  and  we  needed  to 
clarifv'  the  section.  Following  a 
suggestion  in  one  comment,  we  added 
introductory  text  (1)  telling  you  that  you 
must  submit  a  waiver  request,  and  (2) 
cross-referring  to  the  appropriate 
regulatory  guidance  for  doing  so.  We 
also  reworded  the  rest  of  the  section  to 
try  to  make  it  clearer.  The  section 
should  not  be  read,  as  one  comment 
interpreted  it  (perhaps  with  tongue  in 
cheek),  to  require  you  to  do  "twice  the 
norma!  amount  of  assessment  work 
during  the  first  assessment  year  for 
which  your  maintenance  fee  was 
waived." 

Section  3835. 16    If  I  Am  a  Qualified 
Small  Miner,  and  I  Obtained  a  Waiver 
in  One  Assessment  Year,  What  Must  I 
Do  if  I  Want  To  Pay  the  Maintenance 
Fee  for  the  Following  Assessment  Year? 

One  comment  said  that  this  section 
was  incorrect,  that  it  should  have 
required  you  to  do  the  assessment  work 
for  the  year  before  the  vear  for  which 
you  obtained  a  waiver,  rather  than  the 
year  for  which  you  obtained  a  waiver. 
While  it  is  true  that  you  must  do 
assessment  work  for  the  year  before  you 
obtain  a  waiver,  you  must  obtain  a  new- 
waiver  each  year,  having  done  the 
assessment  work  during  each  preceding 
assessment  year  as  you  go  along.  Of 
course,  this  amounts  to  a  requirement 
that  during  every  year  covered  bv  a 
waiver  you  must  do  assessment  work, 
plus  the  year  before  your  initial  waiver 
request.  Thus,  if,  for  whatever  reason, 
you  wish  to  or  are  required  to  pav  the 
maintenance  fee  in  a  subsequent  year, 
the  present  year  must  necessarily  be 
covered  by  a  waiver,  and  you  must  do 
the  assessment  work  for  that  year,  "the 
assessment  year  for  which  the  fee  was 
waived."  We  made  no  substantive 
change  in  this  provision.  The  following 
table  shows  how  the  provision  works, 
based  on  four  possible  scenarios  that 
may  describe  the  affected  miner's 
situation:  in  the  table,  "xx"  refers  to  the 
current  calendar  year: 


Assessment  year  end 

9/1  ■  XX 


H  you  pa(d  the  mainte- 
nance fee 


If  you  asserted  small- 
miner  waiver. 


FLPI^A  filing  due 
12/30/xx 


Assessment  year  end 

9/1/xx»1 


No  FLPMA  filing  nec- 
essary 


You  must  file  Proof  of 
Labor  tor  assess- 
ment year  Sept 
XX-  1  to  Sept  XX 


If  you  asserted  small- 
miner  waiver 


It  you  paid  tfie  main- 
tenance fee. 


FLPMA  tiling  due 
12/30/xx-hl 


You  must  file  Notice 
ot  Intent  to  Hold 
your  clakn  or  site 

You  must  )ile  Proof  o( 
Labor  fdr  assess- 
ment yaer  Sept  xx 
toSepl.jo<*l. 


Assessment  year  end 

9/1/XX-I-2 


If  you  asserted  small- 
miner  waiver. 


If  you  paid  ttie  main- 
teriance  tee. 


FLPMA  filing  due 
12/30/XX+2 


You  must  file  Proof  of 
Labor  for  assess- 
ment year  Sept 
xx-i-1  to  Sept  xx-^2. 

No  FLPMA  filing  nec- 
essary. 


Assessment  year  end 

9/1/xx*3 


FLPMA  tiling  due 
12/30/xx -tS 


If  you  asserted  small- 
miner  waiver 


If  you  paid  tf-^e  main- 
tenance fee 


You  must  file  Proof  of 
Labor  fo'  assess- 
ment year  Sept. 
xx->2  to  Sept  xx<-3 

No  FLPMA  filing  nec- 
essary 
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Assessmen!  year  end 


9/1 /xx 


FLPVA  Wing  due         Assessment  year  end 


12/30/xx 


9/1/xx*1 


^- 

H  you  Daid  the  mamte-     No  FLPMA  filing  nee-      I'  you  asserted  small- 


FLPMA  filing  due        Assessment  year  end        FLPMA  filing  due        Assessment  year  end        FLPMA  filmg  doe 


12/30/XX+1 


9/1/XX+2 


12/30/XX+2 


mfxx*3 


^^/^0fm*3 


You  must  tile  Notice     I  H  you  paid  the  mam-       You  must  file  Proof  of  |  If  you  asserted  small-   '  You  must  fBe  Notice 


nance  tee 

essary 

miner  waiver 

of  Intent  to  Hold 
your  claim  of  site. 

tenance  tee 

Laoor  tor  assess- 
ment year  Sept 
xxt-1  to  Sept  xx*2. 

miner  waiver 

ot  Intent  to  Hold 
your  claim  or  site 

II  you  asseiled  small- 

You  must  file  Proof  of 

If  you  paid  ttie  main- 

You  must  file  Prtwl  of 

It  you  asserted  small- 

You  must  file  Notice 

H  you  ttie  paid  the 

You  must  tile  Proof  of 

miner  waiver 

Labor  tor  assess- 

tenar>ce tee 

Lat>or  for  assess- 

miner wa  ver 

of  intent  to  Hold 

maintenance  tee 

Labor  for  assess- 

ment year  Sept 

ment  year  Sept.  xx 

your  claim  or  site. 

ment  year  Sept 

XX  -  1  to  Sept^  XX. 

to  Sept  XX-.  1 

xx-f2  to  Sept  xx*3 

Section  3835. 1 7     What  Additional 
Requirements  Must  I  Fulfill  To  Obtain  a 
Small  Miner  Waiver  for  My  Mining 
Claims  or  Sites  on  National  Park  System 
Lands? 

A  comment  from  the  National  Park 
Service  asked  that  we  add  provisions 
instructing  miners  how  to  comply  with 
waiver  and  assessment  work 
requirements  for  mining  claims  on  NPS 
lands,  and  provided  language  to  serve 
that  purpose.  We  have  substantially 
adopted  the  recommended  language. 
Your  plan  of  operations  must  be 
approved  by  the  NPS  before  you  can 
begin,  and  your  assessment  work  must 
further  the  goal  of  developing  the 
mineral  deposit.  If  NPS  does  not 
approve  the  plan  in  time  to  qualify  for 
a  small  miner  waiver,  the  final  rule 
gives  you  three  options:  pay  the 
maintenance  fees;  petition  for  a 
deferment  of  assessment  work;  or  file  for 
a  lack  of  access  waiver. 

Subpart  B — Conveying  Mining  Claims  or 
Sites  Under  Waiver 

Section  3835.20     Transferring.  Selling, 
Inheriting,  or  Otherwise  Conveying 
Mining  Claims  or  Sites  Already  Subject 
to  a  Waiver. 

This  section  explains  whether  BLM 
will  continue  to  apply  a  waiver  to  a 
mining  claim  after  the  person  who  first 
qualified  for  the  waiver  transfers  it  to 
another  claimant.  One  comment  stated 
that  if  a  miner  with  a  small  miner 
waiver  performs  the  required 
assessment  work  and  then  transfers  a 
claim  to  a  miner  who  does  not  qualify 
for  a  waiver,  the  second  miner  should 
not  have  to  pay  the  maintenance  fee. 
The  argument  is  that  the  work  done  on 
the  claim  should  have  been  effective  for 
the  whole  assessment  year  and  therefore 
shoiild  have  excused  the  claim  from  the 
maintenance  fee  requirement. 

When  a  small  miner  conveys  a  claim 
to  a  claimant  who  does  not  qualif\'  for 
a  small  miner  waiver,  the  status  of  the 
claim  changes  immediately  upon  the 
transfer,  and  the  waiver  no  longer 
applies.  To  retain  the  claim  for  the 
current  assessment  vear,  the  transferee 
must  pay  the  maintenance  fee  for  the 
newly  acquired  claim.  Under  this 
scenario,  assessment  work  previously 


done  to  hold  the  claim  is  not  an 
acceptable  alternative  to  paying  the 
mamtenance  fee,  as  the  comment  seems 
to  be  saving  Doing  assessment  work  is 
never  an  optional  alternative  to  paying 
the  maintenance  fee  for  claimants  who 
own  more  than  10  claims  or  sites. 

Another  comment  found  paragraph 
(b)  as  proposed  to  be  confusing.  We 
have  amended  the  paragraph  to  explain 
to  claimants  who  do  not  qualify-  for  a 
waiver  what  thev  must  do  to  maintain 
a  claim  that  they  obtain  from  someone 
who  did  qualif}'  for  a  waiver. 

Subpart  C — Annual  FLP\L\  Filings 

Section  3835.31     When  Do  I  File  an 
Annual  FLPM'\  Document' 

Several  comments  stated  that  the 
proposed  language  of  sections  3835.31 
and  3835.32  was  ambiguous  and 
confusing.  Some  offered  substitute 
language.  They  stated  that  we  omitted 
crucial  information  that  claims  could  be 
forfeited  if  the  claimant  did  not  record 
an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  in  the  local 
recording  office  before  the  statutory 
deadline.  They  also  criticized  some 
imprecise  wording  as  to  where  annual 
FLPMA  filings  must  be  filed,  and  what 
vear  is  meant  by  "December  30th  of  the 
calendar  year  in  which  the  assessment 
vear  ends."  They  questioned  the 
meaning  of  "current  assessment  year"  m 
paragraph  (c)  Thev  disputed  a 
statement  in  paragraph  (a)  that  you  must 
submit  a  FLPMA  filing  by  December 
30th  of  the  calendar  year  in  which  the 
assessment  year  ends,  saying  that  this 
contradicted  the  statuton,-  provision  that 
paving  the  maintenance  fee  satisfies  the 
FLPMA  filing  requirement. 

We  have  combined  sections  3835.31 
and  3835.32  in  the  final  rule  to  clarif\' 
when  you  must  make  filings  and  what 
filing  is  required  under  various 
circumstances.  We  hd\e  also  amended 
the  table  that  describes  ;he  filing 
requirements  and  deadlines. 

One  comment  suggested  adding  a 
"situation"  to  the  table  now  in 
paragraph  (d)  of  this  section.  It  would 
describe  what  happens  if  you  have  a 
deferment  of  assessment  work:  the 
regulations  would  not  require  an 
affidavit  of  assessment  work,  but  you 
would  have  to  file  a  notice  of  intent  to 


hold.  We  have  added  this  situation  to 
the  table,  with  a  reference  to  paragraph 
(c)  of  this  section,  which  describes  this 
'Situation  and  the  actions  you  must  take 

One  comment  stated  that  paragraph 
(h]  in  the  table  was  inaccurate  because 
it  did  not  account  for  the  fact  that  most 
claimants  would  be  paying  the 
maintenance  fee.  The  comment 
suggested  that  the  provision  should 
merely  state  BLM  does  not  require  an 
affidavit  or  notice  after  you  obtain  the 
mineral  entrv  final  certificate.  We  have 
amended  paragraph  (h)  as  suggested  by 
the  comment. 

Section  3835.32     What  Should  I 
Include  When  I  Submit  an  Affidavit  of 
.Assessment  Work? 

This  section  appeared  as  section 

3835.33  in  the  proposed  rule.  Several 
comments  stated  that  the  regulator>'  text 
was  not  specific  and  clear  enough  in 
this  section  as  to  what  form  and  type  of 
assessment  work  documents  have  to  be 
filed.  The  comments  focused  on  what 
we  meant  by  evidence  of  assessment 
work,  bv  a  copy  of  the  surveys  that  you 
must  file  with  BLM.  and  what 
documents  need  to  be  recorded  in  the 
local  recording  office,  and  offered 
alternative  language  We  have  revised 
the  section  to  be  even  more  specific.  We 
make  it  clear  that  FLPMA  allows  you  to 
submit  a  detailed  report  of  geological, 
geochemical.  and  geophysical  surveys 
and  reports,  as  provided  in  30  U.S.C. 
28-1,  in  lieu  of  an  affidavit  of 
assessment  work. 

Section  3835.33     What  Should  I 
Include  When  I  Submit  a  Notice  of 
Intent  To  Hold? 

This  section  appeared  as  section 

3835.34  in  the  proposed  rule  Two 
comments  addressing  the  section  noted 
that  FLPNL^  does  not  require  the 
signatures  of  all  claim  holders  on  a 
Notice  of  Intent  to  Hold  (NOI),  as 
required  in  the  proposed  rule.  The 
comment  is  correct  and  the  language  has 
been  revised  to  require  that  one  or  more 
co-owners  must  sign  the  NOI  to  make  it 
effective. 

The  comments  also  stated  that  the 
regulations  did  not  clearly  include  the 
FLPMA  requirement  that  the  document 
you  file  with  BLM  must  be  a  copy  of  the 
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document  you  filed  with  the  local 
recording  office.  We  have  amended 
paragraph  (a)  of  this  section  to  make  it 
clear  that  you  must  file  with  BLM  a 
copy  of  the  notice  of  intent  to  hold  that 
you  have  recorded  or  will  record  with 
the  county. 

Subpart  D — Defective  Waivers  and 
FLPMA  Filings 

Sections  3835.91-3835.93. 

Numerous  Comments  stated  that  some 
provisions  in  these  sections  were 
ambiguous  as  proposed.  Some 
comments  included  alternative 
language.  After  a  careful  analysis.  BLM 
has  amended  these  sections  to  include 
plainer  identification  of  the  possible 
defects,  the  penalties,  and  the  remedies 
available. 

Section  3835.91     What  If  I  Fail  To  File 
Annual  FLPMA  Documents? 

One  comment  stated  that  "on  time" 
was  insufficiently  specific  as  a  standard 
for  making  annual  FLPMA  filings,  and 
requested  a  specific  date  instead.  We 
amended  this  section  to  provide  the 
specific  annual  deadline  of  December 
30. 

Section  3835.92     What  If  I  Fail  To 
Submit  a  Qualified  Waiver  Request? 

One  comment  asked  that  we  amend 
this  section  to — 

•  Define  the  term  "qualified  waiver 
request"; 

•  Define  "on  time";  and 

•  Clarify  the  difference  between 
"defective  waiver"  and  "non-qualified 
waiver." 

We  amended  this  section  in  the  final 
rule  by  adding  a  cross-reference  to  an 
explanation  of  qualifv'ing  for  a  waiver, 
and  by  stating  the  actual  deadline  rather 
than  saying  "on  time."  In  this  section, 
we  no  longer  refer  to  "qualified  waiver 
requests"  or  "qualified  waivers." 

These  comments  also  stated  that 
paragraph  (d)  must  be  amended  to  make 
it  clear  that  it  is  only  in  the  case  where 
a  miner  has  filed  a  waiver  request  but 
does  not  pay  the  mamtenance  fee  that 
a  co-owner's  failure  to  qualify  as  a  small 
miner  will  invalidate  the  claim.  We 
have  amended  paragraph  (d)  to  clarifv 
that  if  you.  a  co-claimant,  or  anv  related 
parties  file  small  miner  waivers  for  more 
than  10  mining  claims  or  sites  and  also 
fail  to  pay  the  maintenance  fee  for  each 
claim  or  site,  the  claims  and  sites  will 
be  forfeited.  We  have  also  added 
language  that  states  that  you  may  be 
subject  to  criminal  penalties  if  you 
attempt  to  obtain  a  small  miner  waiver 
for  more  than  10  mining  claims  or  sites. 


Part  3836 — Annual  Assessment  Work 
Requirements  for  Mining  Claims 

This  part  consolidates  the  provisions 
of  current  part  3851  on  performing  and 
recording  assessment  work,  which  is 
sometimes  a  condition  for  a 
maintenance  fee  waiver.  Sections 
3836.10  dirough  3836.15  identify  the 
types  of  work  that  qualify'  as  assessment 
work,  and  tell  you  how  to  record  the 
work.  Section  3836.16  discusses  what 
happens  if  you  fail  to  perform 
assessment  work.  If  you  are  a  qualified 
small  miner,  and  you  have  been  denied 
access  to  your  claims,  you  may  petition 
BLM  to  defer  assessment  work  as 
outlined  in  sections  3836.20  through 
3836.25. 

Subpart  A — Performing  Assessment 
Work 

Section  3836. 1 1     What  Are  the  General 
Requirements  for  Performing 
Assessment  Work? 

Several  comments  addressed  this 
section.  One  comment  stated  that 
paragraph  (a)  should  say  that 
assessment  work  must  be  done  before 
the  small  miner  waiver  deadline  in 
order  to  qualify  for  the  waiver.  The 
comment  is  correct.  We  have  amended 
the  rule  accordingly. 

Another  comment  pointed  out  that 
the  requirement  in  paragraph  (aj  to  do 
assessment  work  for  every  claim  every 
year  does  not  recognize  that  you  need 
not  perform  assessment  work  in  the 
assessment  year  during  which  you 
locate  a  new  claim.  We  have  amended 
this  provision  in  light  of  the  comment. 

Several  comments  stated  that  our 
interpretation  in  paragraph  fb)  of  the 
assessment  provision  of  the  General 
Mining  Law  is  erroneous.  A  comment 
also  challenged  the  "on  claim" 
provision,  stating  that  some  work  can  be 
performed  off  site  and  still  qualify.  We 
are  not  aware  of  any  case  law  that 
would  disallow  BLM's  longstanding 
practice  of  allowing  claimants  to 
comply  with  the  assessment  work 
requirement  by  conducting  work  on  a 
group  of  contiguous  claims  that  cover 
the  same  deposit.  In  addition,  the 
Supreme  Court  in  St.  Louis  Smelting  &■ 
Refining  Co.  v.  Kemp.  104  U.S.  636 
(1881),  held  that  off  site  work  qualifies 
as  assessment  work  so  long  as  it 
supports  development  of  the  claim. 
BLM  therefore  has  amended  this 
provision  in  the  final  rule  accordingly. 

Some  of  these  comments  said  that  this 
paragraph  was  not  clearly  worded.  We 
have  amended  the  language  to  try  to 
make  it  mora  clear. 


Section  3836.14     What  Other 
Requirements  Must  Geological, 
Geochemical,  or  Geophysical  Sur\'evs 
Meet  to  Qualify  As  Assessment  Work? 

One  comment  questioned  the  term 
"local  district  recording  office",  which 
was  a  typographical  error  in  the 
proposed  rule.  The  torm  "local 
recording  office"  replaces  it  in  the  final 
rule. 

Subpart  B — Deferment  of  Assessment 
Work 

Section  3836.21     How  Do  I  Qualify  for 
a  Deferment  of  Assessment  Work  on  My 
Mining  Claims? 

One  comment  stated  that  this 
provision  in  the  proposed  rule  seemed 
garbled,  and  left  incomplete  the  reasons 
allowed  for  obtaining  a  deferment  of 
assessment  work.  The  comment  stated 
that  it  did  not  specifically  allow  for 
deferment  when  a  unit  of  government    = 
has  issued  a  declaration  of  taking.  We 
have  revised  this  paragraph  in  light  of 
the  comment. 

Section  3836.22    How  Do  I  Qualify  for 
a  Deferment  of  Assessment  Work  on  Mv 
Mining  Claims  That  Are  on  National 
Park  System  (NPS)  Lands? 

We  have  added  this  section  in  the 
final  rule  in  response  to  a  public 
comment.  A  comment  addressed  the 
issue  of  deferments  and  documentation 
on  Nation  Park  System  lands,  stating 
that  the  rule  should  explain  the 
procedure  for  obtaining  a  deferment  of 
assessment  work  for  claims  situated  on 
National  Park  System  land.  The 
comment  suggested  language  to  fix  the 
problem.  We  accepted  this 
recommendation  and  created  a  new 
section  3836.22,  renumbering  proposed 
section  3836.22  as  3836.23. 

Section  3836.23     How  Do  I  Petition  for 
Deferment? 

Several  comments  asked  why  a 
petition  for  deferment  must  be 
submitted  in  duplicate.  The  requirement 
is  obsolete,  a  holdover  from  old  General 
Land  Office  regulations  promulgated 
when  photocopy  machines  could  have 
appeared  only  in  science  fiction.  It  is 
clearly  no  longer  necessary,  and  we 
have  removed  it  in  the  final  rule. 

These  comments  also  suggested  the 
following  amendments  to  clarify  this 
section — 

•  Amend  paragraph  (a)(4)  to  make  it 
clear  that  you  must  meet  its 
requirements  only  if  the  provisions  of 
the  paragraph  apply  to  youi  situation. 
We  have  amended  the  paragraph  to 
make  clear  that  you  must  file  a 
statement  that  you  plan  to  submit  a 
small  miner  waiver  form  on  or  before 
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September  1st.  since  you  need  not 
conduct  assessment  work  unless  vou  are 
going  to  file  for  a  small  miner  waiver 
from  the  Si 00  maintenance  fee: 

•  In  paragraph  (b)(1).  clarif\-  the 
meaning  of  "nature  of  the  land"  (which 
must  be  described  by  applicants  for  a 

■  right-of-way  to  a  claim).  We  have  added 
words  to  clarify  what  you  must  describe 
in  your  petition; 

•  In  paragraph  (c).  add  references  to 
declarations  and  notices  of  taking.  We 
have  added  a  provision  at  section 
3836.21(b)  in  the  final  rule  adding  these 
to  the  circumstances  qualif\-ing  you  for 
a  deferment  of  assessment  work. 

Part  3837— Acquiring  a  Delinquent  Co- 
Claimant's  Interests  in  a  Mining  Claim 
or  Site 

This  part  consolidates  the  procedures 
in  current  subpart  3851  and  30  U.S.C. 
28  for  acquiring  the  interests  of  a 
delinquent  co-claimant  in  a  mining 
claim  or  site  when  the  co-claimant  has 
failed  to  contribute  a  proportionate 
share  of  the  assessment  work, 
expenditures,  or  maintenance  fees. 
Sections  3837.10  and  3837.11  state  the 
conditions  for  acquisition  and  sections 
3837.20  through  3837.24  lay  out  the 
steps  for  acquisition.  Section  3837.30 
provides  guidance  in  the  event  of  a 
dispute  between  co-claimants. 

Subpart  A — Conditions  for  Acquiring  a 
Delinquent  Co-Claimant's  Interests  in  a 
Mining  Claim  or  Site 

Section  3737.11     When  May  I  Acquire  a 
Delinquent  Co-Claimant's  Interests  In  a 
Mining  Claim  Or  Site'' 

One  comment  found  the  opening 
sentence  of  paragraph  (a)(4)  somewhat 
unclear  and  suggested  that  we  lav  out 
the  timing  of  the  notice  and  the  co- 
claimants'  acquisition  of  the 
delinquent's  rights  more  clearlv.  We 
have  adopted  language  suggested  in  the 
comment.  The  delinquent  co-claimant 
has  90  days  from  the  date  the  claimant 
received  actual  notice  or  90  days  from 
the  date  the  publication  period  ended  in 
which  to  carry  out  a  proportionate  share 
of  the  assessment  work  or  to  pav  a 
proportionate  share  of  expenditures  or 
maintenance  fees  or  forfeit  all  interest  in 
the  claim  to  the  other  co-claimants. 

In  this  final  rule,  we  amended  the  title 
of  this  section  by  changing  the  first 
word  from  "how"  to  "when." 

Subpart  B — Acquisition  Procedures 

Section  3737.21     How  Do  I  Notify  the 
Delinquent  Co-Claimant  That  I  Want  To 
Acquire  His  or  Her  Interests? 

and 


Section  3737.23     How  Do  I  Notify  BLM 
That  I  Have  Acquired  a  Delinquent  Co- 
Claimant's  Interests  In  a  Mining  Claim 
or  Site? 

Several  comments  objected  to  the 
requirement  that  a  co-claimant  conduct 
a  diligent  search  to  locate  a  missing  co- 
locator  before  we  allow  publication  of  a 
notice  and  potential  loss  of  ownership 
interest.  The  comments  questioned  our 
authority  to  require  this  procedure, 
saying  that  30  U.S.C.  28  "simply  give 
the  option  of  personal  notice  in  writing 
or  notice  by  publication  '  The  Secretary 
has  such  authority  under  43  U.S.C.  1201 
to  establish,  by  regulation,  such  rules 
and  procedures  as  she  deems  necessary 
for  the  orderly  conduct  of  business  on 
the  public  lands  Over  the  last  10  years, 
BLM  has  seen  mstances  in  which  this 
provision  is  used  inequitablv  For 
example,  some  claimants  who  know 
how  to  contact  a  co-claimant  have 
instead  published  notice  in  a 
newspaper,  hoping  that  the  co-claimant 
would  not  see  the  notice.  In  order  to 
protect  the  rights  of  all  claimants,  we 
have  amended  the  regulations  to 
establish  a  simple  sequence  of  steps  that 
the  other  co-claimants  must  follow 
before  being  allowed  to  deprive  a 
delinquent  co-claimant  of  an  interest  m 
the  claim  or  site 

Part  3838 — Special  Procedures  for 
Locating  and  Recording  Mining  Claims 
and  Tunnel  Sites  on  Stockraising 
Homestead  Act  Lands 

This  part  contains  special  procedures 

for  exploring  for  minerals  and  locating. 
recording,  and  maintaining  mining 
claims  or  tunnel  sites  located  on  or 
under  Stockraising  Homestead  Act 
(SRHA)  lands.  If  you  want  to  locate 
raining  claims  on  SRHA  lands,  you 
must  take  these  special  steps  before 
locating,  recording,  and  maintaining 
mining  claims  or  tunnel  sites  under  this 
part.  These  procedures  are  required  by 
the  Act  of  April  16.  1993;  Public  Law' 
103-23;  43  U.S.C,  299(b),  The  Act  took 
effect  on  October  13.  1993. 

Sections  3838.1  and  3838.2  describe 
what  SRHA  lands  are.  and  whv  claims 
or  sites  on  them  require  special 
procedures.  Sections  3838,10  through 

3838.14  and  section  3838,16  discuss  the 
procedures  for  exploring  for  minerals 
and  locating  mining  claims  on  SRHA 
lands.  Specifically,  you  must  record  a 
notice  of  intent  to  locate  mining  claims 
(NOITL)  with  BLM.  and  serve  a  copy  of 
the  NOITL  on  the  surface  owners.  You 
must  then  wait  30  days  before  entering 
the  lands  to  explore  for  minerals  or 
locate  any  mining  claims.  Section 

3838.15  describes  the  benefits  you 
receive  when  you  fife  a  NOITL.  while 


sections  3838.90  and  3838.91  state  the 
consequences  of  failing  to  file  a  NOITL 

Subpart  B — Locating  and  Recording 
Mining  Claims  and  Tunnel  Sites  on 
SRHA  Lands 

Section  3838.12     What  Must  I  Include 
In  a  NOITL  on  SRHA  Lands'' 

We  revised  this  section  to  improve 
clarity,  based  on  our  own  review  of  the 
proposed  rule.  We  have  made  it  clear 
that  a  duly-authorized  agent  may  file  the 
NOITL  on  behalf  of  claimants,  VVe  have 
also  expanded  the  list  of  evidence  that 
you  may  submit  to  show  surface 
ownership  to  include  tax  assessments 
and  receipts,  and  title  insurance 
documentation. 

Section  3838. 1 3     What  Restrictions  Are 
There  On  Recording  a  NOITL  on  SRHA 
Lands? 

One  comment,  supported  by  two 
others,  stated  that  BLM  lacked  statutory 
authority,  in  paragraph  (d).  to  impose  a 
30  day  waiting  period  after  the 
expiration  of  a  NOITL  before  the  same 
claimant  may  file  a  new  NOITL.  As 
noted  above,  under  43  U.S.C,  1201.  BLM 
has  such  authority  We  drafted  this 
provision  to  correct  abuses  of  the  system 
whereby  certain  individuals  were  filing 
a  new  NOITL  ever\-  90  days  over  the    . 
same  land  and  never  locating  mining 
claims.  Their  purpose  was  to  keep  other 
potential  claimants  out. 

Section  3838.1 5    How  Do  I  Benefit 
From  Properly  Filing  a  NOFTL  on  SRHA 
Lands'' 

One  comment,  supported  bv  two 
others,  stated  that  the  period  during 
which  a  claimant  may  enter  lands 
covered  by  a  NOITL  does  not  begin 
when  BLM  accepts  the  NOITL.  but  30 
days  after  notice  is  provided  under  43 
U.S.C.  299(b)(3),  It  went  on  to  state  that 
the  exploration  period  "ends  90  davs 
after  the  NOITL  was  filed  with  BLM," 
The  comment  correctly  states  the  law 
and  we  have  revised  the  mtroductor)- 
text  of  paragraph  (a)  accordingly.  In 
order  to  maximize  the  90-dav  time 
period  after  vou  file  a  NOITL  with  BLM, 
you  may  give  the  surface  owner  notice 
30  davs  before  vou  plan  to  file  the 
NOITL  with  BLM,  If  you  give  the 
surface  owner  notice  at  the  same  time 
you  file  a  NOITL  with  BLM,  the  90-day 
exploration  and  location  period  will  be 
effectively  diminished  by  the  30  days 
you  must  wait  after  you  give  the  surface 
owner  notice. 

Part  3339— Special  Laws,  in  .addition 
to  FLP.MA,  That  Require  Recording  or 
Notice 

We  are  reser\-ing  this  part  for  future 
consolidation  of  regulations  about 


I 

61062  Federal  Register /Vol.  68.  No.  206 /Friday,  October  24,  2003 /Rules  and  Regulations 


recording  and  notice  requirements  and 
contest  procedures  under  certain  special 
laws.  The  current  regulations  are  found 
in  43  CFR  parts  3710,  3730.  3740,  3810, 
and  3820.  These  parts  cover  surface 
rights  determinations  under  the  Surface 
Resources  Act  of  1955;  permission  to 
use  or  occupy  placer  mining  claims 
located  in  power  site  withdrawals  under 
the  Mining  Claim  Rights  Restoration  Act 
of  1955;  conflict  resolution  between 
mining  claims  and  mineral  leases  under 
the  Multiple  Mineral  Development  Act 
of  1954;  and  timber  use  on  O.  and  C. 
lands  (Revested  Oregon  and  California 
Railroad  and  Reconveyed  Coos  Bay 
Wagon  Road  Grant  Lands)  in  Oregon  by 
mining  claimants. 

Part  3840 — Nature  and  Classes  of 
Mining  Claims 

BLM  has  moved  the  provisions  of  part 
3840,  which  describes  the  types  of 
claims  or  sites  and  how  to  locate  and 
record  them,  to  parts  3832  and  3833. 
See  the  conversion  chart  earlier  in  this 
preamble. 

Part3850 — Assessment  Work 

BLM  has  moved  the  provisions  of  part 
3850.  which  describes  assessment  work 
requirements,  to  part  3836. 

ni.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Re\iew 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  a 
significant  regulatory  action.  The  Office 
of  Management  and  Budget  (OMB) 
makes  the  final  determination  under 
Executive  Order  12866. 

•  The  rule  will  not  have  an  annual 
effect  on  the  economy  of  Si 00  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  These 
changes  do  not  significantly  change  the 
substance  of  current  mining  claim 
administration  within  BLM.  The  annual 
revenue  received  from  the  collection  of 
the  congressionally  mandated  oil  shale, 
maintenance,  and  location  fees  has 
averaged  $24  million  since  1999.  This 
rule  does  not  change  the  fee  amounts 
and  thus  will  not  have  a  significant 
impact  on  fees  collected. 

•  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  It  does  not  change  the 
relationships  of  BLM  to  other  agencies 
and  their  actions. 

•  This  rule  will  not  materially  affect 
entitlements,  grants,  loan  programs,  or 
the  rights  and  obligations  of  their 


recipients.  The  rule  does  not  address 
any  of  these  programs. 

•  This  rule  will  not  raise  novel  legal 
issues.  It  makes  no  major  substantive 
changes  in  the  regulations.  The 
Constitutionality  of  the  rental  and 
maintenance  fees  has  been  challenged 
in  the  Federal  Courts.  The  Courts  have 
consistently  upheld  the  previous  1992, 
1993,  and  1998  Acts,  which  provided 
for  the  maintenance  and  location  fees, 
and  their  implementing  regulations. 

•  The  proposed  rule  raised  a  novel 
policy  issue  regarding  the  number  of 
millsites  that  the  Mining  Law  allows  per 
mining  claim.  This  final  rule,  although 
it  reverses  this  policy  proposal  from  the 
proposed  rule,  will  likely  continue  to  be 
controversial  as  to  this  matter.  We  have 
amended  the  final  rule,  as  discussed 
earlier  in  this  Preamble,  to  adopt 
previous  prevalent  practice  as  the 
standard  in  this  connection. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatoiy  Flexibility 
Act  (5  U.SC.  601  et  seq.]  The  rule  will ' 
not  have  an  impact  because  the  fees 
paid  by  small  entities  will  not  change. 
A  final  Regulatory  Flexibility  Analysis 
is  not  required,  and  a  Small  Entity 
Compliance  Guide  is  not  required. 

For  the  purposes  of  this  section  a 
"small  entity"  is  an  individual,  limited 
partnership,  or  small  company,  at 
"arm's  length"  from  the  control  of  any 
parent  companies,  with  fewer  than  500 
employees  or  less  than  $5  million  in 
revenue.  This  definition  accords  with 
Small  Business  Administration 
regulations  at  13  CFR  121.201, 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

•  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 
As  explained  in  section  1  above,  the 
revised  regulations  will  not  materially 
alter  current  BLM  policy  or  the  fees  paid 
by  mining  claimants.  Under  this  rule 
claimants  will  pay  about  $20  million 
annually. 

•  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  The  changes 
implemented  by  this  rule  are  likely  to 
leave  all  other  economic  aspects  of  BLM 
unaffected. 

•  Does  not  have  significant  adverse 
effects  on  competition,  employment. 


investment,  productivity,  iimovation.  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

•  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is 
unnecessary. 

•  This  rule  will  not  produce  a  Federal 
mandate  of  $100  million  or  greater  in 
any  year.  It  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act.  The  changes 
implemented  in  this  rule  do  not  require 
anything  of  any  non-Federal 
governmental  entity. 

Executive  Order  12630,  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  takings 
implications.  A  takings  implication 
assessment  is  not  required.  This  rule 
does  not  substantially  change  BLM 
policy.  Nothing  in  this  rule  constitutes 
a  taking.  The  Federal  Courts  have  heard 
a  number  of  suits  challenging  the 
imposition  of  the  rental  and 
maintenance  fees  as  a  taking  of  a  right, 
or,  alternatively,  as  an  unconstitutional 
tax.  The  Courts  have  upheld  the 
previous  1992.  1993.  and  1998  Acts  and 
the  BLM  rules  thereunder  as  a  proper 
exercise  of  Congressional  and  Executive 
authorities. 

Executive  Order  13132,  Federalism 

In  accordance  with  Executive  Order 
12612,  BLM  finds. that  the  rule  does  not 
have  significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
This  rule  does  not  change  the  role  or 
responsibilities  between  Federal,  state, 
and  local  governmental  entities,  nor 
does  it  relate  to  the  structure  and  role 
of  states  or  have  direct,  substantive,  or 
significant  effects  on  states. 

Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  E.O.  13175,  we 
have  found  that  this  final  rule  does  not 
include  policies  that  have  tribal 
implications.  Because  this  rule  does  not 
specifically  involve  Indian  reservation 
lands  (which  are  closed  to  the  operation 
of  the  general  mining  law),  we  believe 
that  relations  with  Indians,  Indian 
tribes,  and  tribal  governments  will 
remain  unaffected. 

Executive  Order  12988,  Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988.  BLM  finds  that  the  rule  does  not 
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unduly  burden  the  judicial  system  and 
therefore  meets  the  requirements  of 
sections  3(a)  and  3(b)[2)  of  the  Order. 
BLM  consulted  with  the  Department  of 
the  Interior's  Office  of  the  Solicitor 
throughout  the  drafting  process. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  in  the  proposed  rule  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq..  and  has  assigned 
clearance  number  1004-0114. 

This  rule  does  not  require  a  new- 
information  collection  under  the 
Paperwork  Reduction  Act.  This  rule 
makes  no  changes  to  the  approved 
information  collection  required  to 
implement  the  Act  other  than 
conforming  section  numbers  where 
necessary. 

The  existing  approval  pertains  to  the 
current  edition  of  these  regulations  at  43 
CFR  parts  3730.  3820.  3830.  and  3850. 
This  final  rule  consolidates  these  parts 
into  43  CFR  part  3830.  The  information 
to  be  collected  remains  the  same.  There 
are  no  changes  in  the  form  or  tvpes  of 
information  to  be  collected,  or  m  the 
amounts  of  fees  required  to  be  paid  bv 
the  mining  claimants.  The  BLM  will 
continue  to  use  form  3830-2 
"Maintenance  Fee  Pavment  Waiver 
Certification"  and  form  3830-3  "Notice 
of  Intent  to  Locate  a  Lode  or  Placer 
Mining  Claim  and/or  a  Tunnel  Site(s)  on 
Lands  Patented  Under  the  Stockraising 
Homestead  Act  of  1916.  as  amended  bv 
theActof  April  16.  1993.'' 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policv  .■\ct  and 
318  DM  2.2(g)  and  6, 3(D).  We  "have 
conducted  an  environmental  assessment 
and  have  concluded  that  this  rule  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment 
under  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4332(2)(c).  and 
therefore  an  Environmental  Impact 
Statement  is  not  required. 

Because  this  rule  would  have  no 
significant  impacts  on  the  environment, 
it  will  not  significantly  impact  anv  of 
the  following  critical  elements  of  the 
human  environment  as  defined  in 
Appendix  5  of  the  BLM  National 
Environmental  Policy  Act  Handbook 
(H-1 790-1):  air  quality,  areas  of  critical 
environmental  concern,  cultural 
resources,  Native  American  religious 
concerns,  threatened  or  endangered 
species,  hazardous  or  solid  waste,  water 
quality,  prime  and  unique  farmlands, 
wetlands,  riparian  zones,  wild  and 


scenic  rivers,  environmental  justice,  and 
wilderness. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  rule  pertains 
primarily  to  non-energy  minerals 
(exceptions  being  uranium  and  other 
locatable  fissionable  minerals),  and  does 
not  impose  requirements  that  are  not 
statutory'  and  imposes  no  new- 
requirements.  It  relaxes  some  paperwork 
requirements  that  have  long  been  in  the 
regulations,  removing  minor  burdens 
like  required  notarizations  and  multiple 
copies  of  filings.  To  this  extent,  the  rule 
may  have  some  insignificant  positive 
effect  on  energy  production. 

Author 

The  principal  author  of  this  proposed 
rule  is  Roger  Haskins  in  the  Solid 
Minerals  Group,  assisted  bv  Mrs. 
Pamela  Stiles  of  the  BLM  Chevenne 
Office.  Mrs.  Connie  Schaff  of  the  BLM 
Billings  Office,  and  Ted  Hudson  in  the 
Regulatorv  Affairs  Group.  Washington 
Office.  BLM. 

List  of  Subjects 

43  CFR  Part  3710 

Administrative  practice  and 
procedure;  Mines;  Public  lands — 
mineral  resources. 

43  CFR  Part  3730 

Administrative  practice  and 
procedure;  Mines;  Public  lands — 
mineral  resources:  Reporting  and 
recordkeeping  requirements;  Surety 

bonds. 


43  CFR  Part  3810 

Mines;  Public  lands — mineral 
resources;  Reporting  and  recordkeeping 

requirements. 

43  CFR  Part  3820 

Mines;  Monuments  and  memorials; 

National  forests;  National  parks:  Public 
lands — mineral  resources;  Reporting 
and  recordkeeping  requirements:  Surety 
bonds;  Wilderness  areas. 

43  CFR  Part  3830 

Maintenance  fees;  Mines;  Public 
lands — mineral  resources:  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  3831 

Mines;  Public  lands — mineral 
resources;  Reporting  and  recordkeeping 
requirements. 


43  CFR  Part  3832 

Mines:  Public  lands — mineral 
resources:  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3833 

Mines:  Public  lands — mineral 
resources:  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3834 

Maintenance  fees:  Mines;  Public 
lands — mineral  resources:  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  3835 

Mines;  Public  lands — mineral 
resources;  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3836 

Assessment  work:  Mines:  Public 
lands — mineral  resources;  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  3837 

Assessment  work:  Mines:  Public 
lands — mineral  resources;  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  3838 

Homesteads:  Mines;  Public  lands — 
mineral  resources;  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3839 

Mines:  Public  lands — mineral 
resources;  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3840 

Mines;  Public  lands — mineral 
resources. 

43  CFR  Part  3850 

Mines:  Public  lands — mineral 
resources. 

■  For  the  reasons  stated  in  the  preamble, 
and  under  the  authority  of  section  (e)  of 
the  Act  of  October  21.  1998  (Pub.  L.  105- 
277;  112  Stat.  2681-232,  2681-235); 
sections  441  and  2478  of  the  Revised 
Statutes,  as  amended  (43  U.S.C.  1201  and 
1457);  section  2319  of  the  Revised 
Statutes,  as  amended  (30  U.S.C.  22): 
sections  310  and  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  as 
amended  (43  U.S.C.  1740  and  1744):  and 
the  Act  of  April  16.  1993  (43  U.S.C. 
299rb)):  parts  3730.  3810.  3820.  3830 
through  3840.  and  3850.  Groups  3700 
and  3800,  Subchapter  C.  Chapter  II  of 
Title  43  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 
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Dated;  October  9.  2003. 
Rebecca  W.  Watson. 

Assistant  Secretary  of  the  Interior. 

PART  3710— PUBLIC  LAW  167;  ACT 
OF  JULY  23, 1955 

■  1.  Add  an  authority  citation  for  part 
3710  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  seq.:  30  U.S.C. 
61  \-e\S:  43  use.  1201;  43  U.S.C.  1740. 


Subpart  3812— Minerals  Under  the 
Mining  Laws  [Removed] 

■  6.  Remove  subpart  3812  in  its  entirety. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

■  7.  Revise  tfie  authority  citation  for  part 
3820  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  seq.\  43  U.S.C. 
1201;  43  U.S.C.  1740;  62  Stat.  162. 


2.  Remove  subpart  3711  in  its  entirety.      Subpart  3821 — O  and  C  Lands 


PART  3730— PUBLIC  LAW  359;  MINING 
IN  POWERSITE  WITHDRAWALS: 
GENERAL 

■  3.  Revise  the  authority  citation  for  part 
3730  to  read  as  follows: 

Authority:  30  U.S.C.  22  et  seq.;  30  U.S.C. 
28f-k;  30  U.S.C.  621-625;  43  U.S.C.  1201;  43 
U.S.C.  1740:43  U.S.C.  1744. 

Subpart  3734 — Location  and 
Assessment  Work 

■  4.  Amend  §3734.1  as  follows; 

■  a.  Bv  removing  in  the  first  sentence  of 
paragraph  (a)  the  citation  "§§3833.1, 
3833.3.  3833.4,  and  3833.5  of  this  title" 
and  adding  in  its  place  the  citation  "part 
3833  of  this  chapter": 

■  b.  By  removing  in  the  first  .sentence  of 
paragraph  (a)  the  citation  "subpart  3833" 
and  substituting  the  citation  "part  3830": 

■  c.  Bv  removing  in  the  second  sentence 
of  paragraph  (a)  the  citation 

"§  3833.5(c)"  and  adding  in  its  place  the 
words  "part  3833"; 

■  d.  By  revising  paragraph  (c)  to  read  as 
follows: 

§  3734.1     Owner  of  claim  to  file  notice  of 
location  and  assessment  work. 

*         «         «  •  ♦ 

(c)  The  owner  of  anv  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  of  this  chapter  may  either: 

(1)  Perform  and  record  annual 

.  assessment  work  if  the  owner  qualifies 
as  a  small  miner  under  part  3835  of  this 
chapter;  or 

(2)  Pay  an  annual  maintenance  fee  of 
$100  per  unpatented  mining  claim,  mill 
site,  or  tunnel  site  in  lieu  of  the  annual 
assessment  work  or  notice  of  intention 
to  hold,  under  subpart  3834  of  this 
chapter. 

PART  3810— LANDS  AND  MINERALS 
SUBJECT  TO  LOCATION 

■  5.  The  authority  citation  for  part  3810 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  22  et  seq.:  43  U.S.C. 
1201;43U'S.C.  1740. 


§3821.2    [Amended] 

■  8.  Amend  §  3821.2  as  follows: 

■  a.  Bv  removing  in  the  first  sentence  the 
citations  "§§  3833.1.  3833.3.  3833.4,  and 
3833.5"  and  adding  in  their  place  the 
citation  "'part  3833  of  this  chapter"; 

■  b.  By  removing  from  the  first  sentence 
the  citation  "subpart  3833  of  this  title" 
and  adding  in  its  place  the  citation  "parts 
3830  through  3839  of  this  chapter";  and 

■  c.  By  removing  from  the  second 
sentence  the  phrase  "3833.5  of  this  title" 
and  adding  in  its  place  the  phrase  "part 
3833  of  this  chapter." 

■  9.  Revise  §  3821.3  to  read  as  follows: 

§  3821 .3     Requirement  for  filing  statement 
of  assessment  work. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
O  and  C  lands  may  either: 

(a)  Perform  and  record  proof  of  annual 
assessment  work  if  qualified  as  a  small 
miner  under  part  3835  of  this  chapter; 
or 

(b)  Pav  an  annual  maintenance  fee  of 
SlOO  per  unpatented  mining  claim,  mill 
site,  or  tunnel  site  under  part  3834  of 
this  chapter. 

■  10,  Revise  part  3830  to  read  as  follows: 

PART  3830— LOCATING,  RECORDING, 
AND  MAINTAINING  MINING  CLAIMS 
OR  SITES;  GENERAL  PROVISIONS 

Subpart  A — Introduction 

Sec. 

3830.1  What  is  the  purpose  of  parts  3830— 
3839? 

3830.2  What  is  ihe  scope  of  parts  3830 — 
3839? 

3830.3  Who  may  locate  mining  claims? 
3830.5     Definitions. 

Subpart  B — Providing  Infcrmation  to  BLM 

3830.8  How  will  BLM  use  the  information 
it  collacts  and  what  does  it  estimate  the 
burden  is  on  the  public? 

3830.9  What  will  happen  if  I  record  a 
document  with  BLM  that  I  know 
contains  false,  erroneous,  or  fictitious 
information  or  statements? 

Subpart  C — Mining  Law  Minerals 

3830.10  Locatable  minerals. 

3830.11  Which  minerals  are  locatable  under 
the  General  Mining  Law? 

3830.12  What  are  the  characteristics  of  a 
locatable  mineral? 


Subpart  D — BLM  Service  Charge  and  Fee 
Requirements 

3830.20  Payment  of  service  charges, 
location  fees,  initial  maintenance  fees, 
annual  maintenance  fees,  and  oil  shale 
fees. 

3830.21  What  are  the  different  types  of 
service  charges  and  fees? 

3830.22  Will  BLM  refund  service  charges  or 
fees? 

3830.23  What  types  of  payment  will  BLM 
accept? 

3830.24  How  do  I  make  payments? 

3830.25  When  do  I  pay  for  recording  a  new 
notice  or  certificate  of  location  for  a 
mining  claim  or  site? 

Subpart  E— Failure  To  Comply  With  These 
Regulations 

3830.90  Failure  to  comply  with  these 
regulations. 

3830.91  What  happens^  if  I  fail  to  comply 
with  these  regulations? 

3830.92  What  special  provisions  apply  to 
oil  placer  mining  claims? 

3830.93  When  are  defects  curable? 

3830.94  How  do  I  cure  a  defect  in  my 
compliance  with  parts  3830—3839? 

3830.95  What  if  I  pay  only  part  of  the 
service  charges,  location  fees,  or  first- 
year  maintenance  fees  for  newly- 
recorded  claims  or  sites? 

3830.96  What  if  I  pay  only  part  of  the 
service  charges  and  fees  for  oil  shale 
claims  or  previously-recorded  mining 
claims  or  sites? 

3830.97  What  if  I  pay  only  part  of  the 
service  charges  for  a  notice  of  intent  to 
locate  mining  claims  on  SRHA  lands? 

Subpart  F — Appeals 

3830.100    How  do  I  appeal  a  final  decision 
by  BLM? 

Authority:  43  U.S.C.  2,  1201.  1740,  1744: 
30  U.S.C.  22  ef  seq.:  30  U.S.C.  611;  31  U.S.C. 
9701;  43  U.S.C.  1457,  1474;  18  U.S.C.  1001, 
3571;  43  U.S.C.  1212;  115  Stat  414;  44  U.S.C. 
3501  et  seq.:  30  U.S.C.  242. 


Subpart  A — Introduction 

§  3830.1     What  is  the  purpose  of  parts 
3830—3839? 

In  this  part  3830.  references  to  "these 
regulations"  are  references  to  parts  3830 
through  3839  of  this  chapter. 

(a)  These  regulations  describe  the 
steps  you.  as  a  mining  claimant,  must 
take  regarding  mining  claims  or  sites  on 
the  Federal  lands  under  Federal  law. 
to- 
ll) Locate  (see  part  3832  of  this 

chapter); 

(2)  Maintain  (see  parts  3834  through 
3836  of  this  chapter); 

(3)  Amend  (see  part  3833.  subpart  B. 
of  this  chapter):  and 

(4)  Transfer  (see  part  3833,  subpart  C. 
and  part  3835,  subpart  B,  of  this 
chapter)  mining  claims  or  sites  on  the 
Federal  lands  under  Federal  law. 

(b)  These  regulations  apply  to — 
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(1)  Lode  and  placer  mining  claims 
(see  part  3832,  subpart  B,  of  this 
chapter); 

(2)  Mill  sites  (see  part  3832.  subpart 
C,  of  this  chapter); 

(3)  Tunnel  sites  (see  part  3832. 
subpart  D.  of  this  chapter); 

(4)  Oil  shale  claims  (see  §  3830.92); 

(5)  Location  of  uncommon  varieties  of 
mineral  materials  (see  §  3830.12(b)); 

(6)  Delinquent  co-claimants  (see  part 
3837  of  this  chapter);  and 

(7)  Mining  claims  and  tunnel  sites  on 
Stockraising  Homestead  Act  lands  (see 
part  3838  of  this  chapter). 

(c)  In  addition  to  these  regulations, 
there  are  State  law  requirements  that 
apply  to  you.  If  any  State  law  conflicts 
with  the  requirements  in  these 
regulations,  you  must  still  comply  with 
these  regulations.  These  regulations  do 
not  describe  State  law  requirements. 

§  3830.2    What  is  the  scope  of  these 
regulations? 

These  regulations  govern  locating, 
recording,  and  maintaining  mining 
claims,  mill  sites,  and  tunnel  sites  on  all 
Federal  lands.  These  regulations  do  not 
authorize  locating  any  new  mining 
claims  on  Federal  lands  closed  to 
mineral  entr\'.  including  units  of  the 
National  Park  Service. 

(a)  You  must  follow  the  recording  and 
maintenance  requirements  in  this  part 
even  if  BLM  has  actual  knowledge  of  the 
existence  of  your  mining  claims  or  sites 
through  other  means. 

(b)  Part  3838  of  this  chapter  describes 
supplemental  procedures  for  locating 
mining  claims  or  sites  on  land  subject 
to  the  Stockraising  Homestead  Act.  43 
U.S.C.  291-299. 

(c)  BLM  is  not  the  official  recording 
office  for  ancillary  documents 
concerning  mining  claims  or  sites, 
including  but  not  limited  to.  leases, 
wills,  judgments,  liens,  option 
agreements,  and  grubstake  contracts. 

§3830.3     Who  may  locate  mining  claims? 

Persons  qualified  to  locate  mining 
claims  or  sites  under  this  part  include: 

(a)  United  States  citizens  who  have 
reached  the  age  of  discretion  under  the 
law  of  their  State  of  residence; 

(b)  Legal  immigrants  who  have  filed 
an  application  for  citizenship  with  the 
proper  Federal  agencv; 

(c)  Business  entities  organized  under 
the  laws  of  any  state,  including  but  not 
limited  to  corporations  and 
partnerships;  or 

(d)  Duly  constituted  and  appointed 
agents  acting  on  behalf  of  locators 
qualified  under  paragraph  (a),  (b).  or  (c) 
of  this  section. 
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§3830.5    Definitions. 

Aliquot  part  means  a  legal 
subdivision  of  a  section  of  a  township 
and  range,  except  fractional  lots,  bv 
division  into  ha]\-es  or  quarters. 

Amendment  means  the  act  of  making 
a  change  in  a  previously  recorded 
mining  claim  or  site  as  described  in 
§3833.21  of  this  chapter. 

Annuel  FLPMA  documents  means 
either  a  notice  of  intent  to  hold,  or  an 
affidavit  of  assessment  work,  as 
prescribed  in  section  314(a)  of  FLPMA 
(43  U.S.C.  1 744(a)).  The  term  'proof  of 
labor"  (commonly  used  to  describe  this 
document)  means  the  same  as  "affidavit 
of  assessment  work"  as  used  in  this 
part.  See  parts  3835  and  3836  of  this 
chapter  for  further  information. 

Assessment  year  means  a  period  of  12 
consecutive  months  beginning  at  12 
noon  on  September  1  each  year.  See  part 
3836  of  this  chapter  for  further 
information. 

Bench  placer  claim  means  a  placer 
mining  claim  located  on  terraces  or 
former  floodplains  made  of  gravel  or 
sediment  or  both  on  the  vallev  wall  or 
slope  above  the  current  riverbed,  and 
created  when  the  river  previouslv  was  at 
a  higher  topographic  level  than  now. 

BLM  State  Office  means  the  Bureau  of 
Land  Management  State  Office  listed  in 
§  1821.10  of  this  chapter  having 
jurisdiction  over  the  land  in  which  the 
mining  claims  or  sites  are  situated.  The 
Northern  District  Office  in  Fairbanks 
may  also  receive  and  accept  documents, 
filings,  and  fees  for  mining  claims  or 
sites  in  .Alaska. 

Claimant  means  the  person  under 
state  or  Federal  law  who  is  the  owner 
of  all  or  any  part  of  an  unpatented 
mining  claim  or  site. 

Closed  to  mineral  entry  means  the 
land  is  not  available  for  the  location  of 
mining  claims  or  sites  because  Congress, 
BLM,  or  another  surface  managing 
agency  has  withdrawn  or  otherwise 
segregated  the  lands  from  the  operation 
of  the  General  Mining  Law,  often  subject 
to  valid  existing  rights. 

Control  means  actual  control,  legal 
control,  or  the  power  to  exercise  control, 
through  or  by  common  directors, 
officers,  stockholders,  a  voting  trust,  or 
a  holding  company  or  investment 
compan\  ,  or  any  other  means,  BLM  may 
determine,  based  on  evidence  that  we 
find  adequate,  that  a  stockholder  who  is 
not  an  officer  or  director,  or  who  is  not 
a  majority  shareholder,  of  a  company  or 
corporation  exercises  control  as  dofined 
in  these  regulations. 

Discover}-  means  that  a  mining 
claimant  has  found  a  valuable  mineral 
deposit. 

Federal  lands  means  any  lands  or 
interest  in  lands  owned  bv  the  United 


States,  subject  to  location  under  the 
General  Mining  Law,  including,  but  not 
limited  to.  those  lands  within  forest 
reservations  in  the  National  Forest 
System  and  wildlife  refuges  in  the 
National  Wildlife  Refuge  System. 

Filed  means  a  document  is — 

(a)  Received  by  BLM  on  or  before  the 
due  date;  or 

(b)(1)  Postmarked  or  otherwise  clearly 
identified  as  sent  on  or  before  the  due 
date  by  a  bona  fide  mail  delivenk- 
service,  and 

(2)  Received  by  the  appropriate  BLM 
state  office  either; 

(i)  Within  15  calendar  days  after  the 
due  date;  or 

(ii)  On  the  next  business  dav  after  the 
15th  day.  if  the  15th  day  is  not  a 
business  day  (see  subpart  1822  of  this 
chapter). 

Final  certificate  means  a  form  that 
BLM  issues  during  its  processing  of  a 
mineral  patent  application.  (In  1999, 
BLM  changed  this  form  from  two-part 
form  to  a  single  form  that  BLM 
completes  toward  the  end  of  the 
patenting  process.)  The  form  indicates 
that  BLM  has  reviewed  the  mineral 
patent  application  and  conducted  a 
validity  determination  and  concluded 
that  the  applicant  has: 

(a)  Met  all  of  the  paperwork 
reouirements; 

(o)  Published  notice  of  the  patent 
application  and  received  no  adverse 
claims; 

(c)  Paid  the  purchase  price;  and 

(d)  Discovered  a  valuable  mineral 
deposit  on  mining  claims  or  located  mill 
sites  on  lands  that  are  not  mineral-in- 
character  and  are  properly  used  or 
occupied. 

FLPMA  means  the  Federal  Land 
Policy  and  Management  Act  of  1976.  as 
amended  (43  U.S.C.  1701  et  seq). 

Forfeit  or  forfeiture  means  the 
voidance  or  invalidation  of  an 
unpatented  mining  claim  or  site.  The 
terms  "abandoned  and  void",  "null  and 
void,"  "void  ab  initio"  and  "forfeited" 
have  the  same  effect  in  these 
regulations. 

General  Mining  Law  means  the  Act  of 
Mav  10.  1872.  as  amended,  (codified  as 
30  U.S.C.  22—54). 

Gulch  placer  claim  means  a  placer 
claim  located  on  the  bed  of  a  river 
contained  within  steep,  nonmineral 
canyon  walls.  The  form  of  the  river 
valley  and  nonmineral  character  of  the 
valley  walls  preclude  the  location  of  the 
claim  by  aliquot  parts  and  a  metes  and 
bounds  description  is  necessar\'. 

Local  recording  office  means  the 
county  or  state  government  office 
established  under  state  law  where  you 
are  usually  required  to  record  all  legal 
documents  including,  but  not  limited  to, 
deeds  and  wills. 
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Location  fee  means  the  one-time  fee 
that  30  U.S.C.  28g  requires  you  to  pay 
for  all  new  mining  claims  and  sites  at 
the  time  you  record  them  with  BL.M.  See 
§  3830.21  for  the  table  of  fees. 

Maintenance  fee  means  the  initial  or 
annual  fee  that  30  U.S.C.  28f  requires 
you  to  pav  to  hold  and  maintain  mining 
claims  or  sites.  See  §  3830.21  for  the 
table  of  fees. 

Metes  and  bounds  means  a  method  of 
describing  a  parcel  of  land  that  does  not 
conform  to  the  rectangular  U.S.  Public 
Land  Sur\'ey  System,  using  compass 
bearings  and  distances  from  a  known 
point  to  a  specified  point  on  Ae  parcel 
and  then  by  using  a  continuous  and 
sequential  set  of  compass  bearings  and 
distances  beginning  at  the  point  of 
beginning,  continuing  along  and 
between  the  corners  or  boundary 
markers  of  the  parcel's  outer  perimeter, 
until  returning  to  the  point  of  beginning. 

Mineral-in-character  mesins  land  that 
is  known,  or  can  reasonably  be  inferred 
from  the  available  geologic  evidence,  to 
contain: 

(a)  Valuable  minerals  subject  to 
location  under  the  general  mining  law 
for  purpose  of  locating  mining  claims  or 
sites; 

(b)  Mineral  materials  for  purposes  of 
disposal  under  part  3600  of  this  chapter. 

Mineral  Leasing  Acts  means  the 
Mineral  Leasing  Act  of  [February  25,] 
1920,  as  amended  (30  U.S.C.  181  et 
seq):  the  Geothermal  Steam  Act  of  1970, 
as  amended  (30  U.S.C.  1001  et  seq.]:  the 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended,  (30  U,S.C.  351  et 
seq.y.  and  including  all  Acts  referenced 
in  30  U.S,C.  505.  The  definition  pertains 
to  all  minerals  that  BI.M  administers 
under  Groups  3100,  3200,  3400,  and 
3500  of  this  chapter. 

Mineral  materials  means  those 
materials  that — 

(a)  BLM  mav  sell  under  the  Mineral 
Materials  Act  of  luly  31 ,  1947  (30  U,S.C. 
601-604),  as  amended  bv  the  Surface 
Resources  Act  of  1955  (30  U,S,C.  601, 
603,  and  611-615);  and 

(b)  BLM  administers  under  part  3600 
of  this  chapter. 

Multiple  Mineral  Development  Act 
means  the  Act  of  August  13,  1954,  as 
amended  (30  U.S.C.  521-531). 

Nonmineral  land  means  land  that  is 
not  mineral-in-character. 

Open  to  mineral  entry  means  that  the 
land  is  open  to  the  location  of  mining 
claims  or  sites  under  the  General 
Mining  Law. 

Patent  means  a  document  conveying 
title  to  Federal  surface  and/or  minerals. 

Recording  means  the  act  of  filing  a 
notice  or  certificate  of  location  with  the 
local  recording  office  and  BLM,  as 
required  by  FLPMA. 


Related  party  means: 

(a)  The  spouse  and  dependent 
children  of  the  claimant  as  defined  in 
section  152  of  the  Internal  Revenue 
Code  of  1986:  or 

(b)  A  person  who  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  claimant. 

Segregate  or  segregation  means  the 
Department  of  the  Interior  has  closed 
the  affected  lands  to  mineral  entry  or 
withdrawn  the  affected  lands  from 
mining  claim  location,  land 
transactions,  or  other  uses  as  specified 
in  a  statute,  regulation,  or  public  land 
order  affecting  the  land  in  question.  The 
land  remains  segregated  until  the 
statutory  period  has  expired.  BLM  ends 
the  segregation  under  §  2091.2-2  of  this 
chapter,  or  the  Department  of  the 
Interior  removes  the  notation  of 
segregation  from  its  records,  whichever 
occurs  first. 

Senice  charge  means  an 
administrative  fee  that  BLM  assesses 
under  this  part  to  cover  the  cost  of 
processing  documents. 

Site  means  either  an  unpatented  mill 
site  authorized  under  30  U.S.C.  42  or  a 
tunnel  siie  authorized  under  30  U.S.C. 
27. 

Small  miner  means  a  claimant  who, 
along  with  all  related  parties,  holds  no 
more  than  10  mining  claims  or  sites  on 
Federal  lands  on  the  date  annual 
maintenance  fees  are  due,  and  meets  the 
additional  requirements  of  part  3835  of 
this  chapter. 

Split  estate  lands  means  that  lands 
where  United  States  owns  the  mineral 
estate  as  part  of  the  public  domain,  but 
not  the  surface. 

Surface  Resources  Act  means  the  Act 
of  July  23,1955  (30  U,S,C.  601,  603,  and 
611-615). 

Unpatented  mining  claim  means  a 
lode  mining  claim  or  a  placer  mining 
claim  located  and  maintained  under  the 
General  Mining  Law  for  which  BLM  has 
not  issued  a  mineral  patent  under  30 
U.S.C.  29. 

Subpart  B — Providing  Information  to 
BLM 

§  3830,8    How  will  BLM  use  the  information 
it  collects  and  what  does  it  estimate  the 
burden  is  on  the  public? 

(a)  The  Office  of  Management  and 
Budget  has  approved  the  collections  of 
information  contained  in  parts  3830- 
3838  of  this  chapter  under  44  U.S.C. 
3501  et  seq.  and  has  assigned  clearance 
number  1004-0114. 

(b)  BLM  will  use  the  information 
collected  to: 

(1)  Keep  records  of  mining  claims  or 

sites; 

(2)  Maintain  ownership  records  to 
those  mining  claims  or  sites; 


(3)  Determine  the  geographic  location 
of  the  mining  claims  or  sites  recorded 
for  proper  land  management  purposes: 

and 

(4)  Determine  which  mining  claims  or 
sites  the  claimant  wishes  to  continue  to 
hold  under  applicable  Federal  statutes. 

(c)  BLM  estimates  that  the  public 
reporting  burden  for  this  information 
averages  8  minutes  per  response.  This 
burden  includes  time  for  reviewing 
instructions,  searching  existing  records, 
gathering  and  maintaining  the  data 
collected,  and  completing  and 
reviewing  the  information  collected, 

(d)  Send  any  comments  on 
information  collection,  including  your 
views  on  the  burden  estimate  and  how 
to  reduce  the  burden,  to;  the 
Information  Collection  Clearance  Officer 
(WO-630),  Bureau  of  Land 
Management,  Eastern  States  Office,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  1004-0114,  Washington,  D,C, 
20503. 

§  3830.9    What  will  happen  if  I  file  a 
document  with  BLM  that  I  know  contains 
false,  erroneous,  or  fictitious  information  or 
statements? 

If  you  file  a  document  that  you  know 
contains  false,  erroneous,  or  fictitious 
information  or  statements,  you  may  be 
subject  to  criminal  penalties  under  18 
U.S.C.  1001  and  43  U.S.C.  1212.  The 
maximum  penalty  is  5  years  in  prison 
and/or  a  fine  of  s'250.o6o. 

Subpart  C— Mining  Law  Minerals 


§3830.10    Locatable  minerals, 

§3830.11     Which  minerals  are  locatable 
under  the  General  Mining  Law? 

Minerals  are  locatable  if  they  are: 

(a)  Subject  to  the  General  Mining  Law; 

(b)  Not  leasable  under  the  Mineral 
Leasing  Acts;  and 

(c)  Not  salable  under  the  Mineral 
Materials  Act  of  1947  and  Surface 
Resources  Act  of  1955,  30  U.S.C.  601- 
615  (see  parts  3600  through  3620  of  this 
chapter). 

§  3830.1 2    What  are  the  characteristics  of  a 
locatable  mineral? 

(a)  Minerals  are  locatable  if  they  meet 
the  requirements  in  §  3830.11  and  are: 

(1)  Recognized  as  a  mineral  by  the 
scientific  community:  and 

(2)  Found  on  Federal  lands  open  to 
mineral  entry. 

(b)  Under  the  Surface  Resources  Act, 
certain  varieties  of  mineral  materials  are 
locatable  if  they  are  uncommon  because 
they  possess  a  distinct  and  special 
value.  As  provided  in  McClarty  v . 
Secretar\'  of  the  Interior,  408  F.2d  907 
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(9th  Cir.  1969),  we  determine  whether 
mineral  materials  have  a  distinct  and 
special  value  bv: 

(1)  Comparing  the  mineral  deposit  in 
question  with  other  deposits  of  such 
minerals  generallv; 

(2)  Determining  whether  the  mineral 
deposit  in  question  has  a  unique 
physical  property: 

(3)  Determining  whether  the  unique 
property  gives  the  deposit  a  distinct  and 
special  value. 

(4)  Determining  whether,  if  the 
special  value  is  for  uses  to  which 
ordinary  varieties  of  the  mineral  are  put. 
the  deposit  has  some  distinct  and 
special  value  for  such  use;  and 


(5)  Determining  whether  the  distinct 

and  special  value  is  reflected  bv  the 
higher  price  that  the  material  commands 
in  the  market  place. 

(c)  Block  pumice  having  one 
dimension  of  2  or  more  inches  is  an 
uncommon  variety  of  mineral  material 
under  the  Surface  Resources  Act.  and  is 
subject  to  location  under  the  mining 
laws. 

(dl  Limestone  of  chemical  or 
metallurgical  grade,  or  that  is  suitable 
for  making  cement,  is  subject  to  location 
under  the  mining  laws. 

(e)  Gypsum  suitable  for  the 
manufacture  of  w-all  board  or  plaster,  or 


uses  requiring  a  high  state  of  purity,  is 
subject  to  location  under  the  mining 
laws. 

Subpart  D— BLM  Service  Charge  and 
Fee  Requirements 

§  3830.20     Payment  of  service  charges, 
location  fees.  Initial  maintenance  fees, 
annual  maintenance  fees  and  oil  shale  fees. 

§  3830.21     What  are  the  different  types  of 
service  charges  and  fees? 

The  following  table  lists  service 
charges,  maintenance  fees,  location  fees, 
and  oil  shale  fees  (all  cross-references 
refer  to  this  chapter): 


Transaction 


(a)  Recording  a  mining  claim  or  site  location  (pari  3833) 


(b)  Amending  a  mining  claim  or  site  location  (§  3833.20) 

(c)  Transferring  a  mining  claim  or  site  (§3833  30)  

(d)  Maintaining  a  mining  claim  or  site  for  one  assessment  year  (part 
3834). 

(e)  Recording  an  annual  FLPMA  filing  (§3835  30)  

(f)  Submitting  a  petition  for  deferment  of  assessment  work  (§3836.30) 

(g)  Maintaining  an  oil  shale  placer  mining  claim  (§3834  11(b))  

(h)  Recording  a  notice  of  intent  to  locate  mining  claims  on  Stockraising 

Homestead  Act  Lands  (part  3838). 


Amount  due  per  mining  claim  or  site 


(1)  A  total  of  $135.  which  includes:  .. 
(i)  A  SlO  service  charge 
(ii)  A  one-time  $25  location  fee. 
(iii)  An  initial  $100  maintenance  fee. 

A  $5  service  charge  

A  $5  service  charge  

A  $100  annual  maintenance  fee 


A  $5  sea'ice  charge  .. 
A  $25  sen/ice  charge 
An  annual  $550  fee  .. 
A  $25  service  charge 


Waiver  available 


No. 


No. 

No. 

Yes,  see  part  3835 

No. 
No. 
No. 
No. 


§3830.22    Will  BLM  refund  service  charges 
or  fees? 

(a)  BLM  will  not  refund  service 
charges,  except  for  overpayments. 

(b)  BLM  will  refund  maintenance  and 
location  fees  if: 

(1)  At  the  time  you  or  vour 
predecessor  in  interest  located  the 
mining  claim  or  site,  the  location  was 
on  land  not  open  to  mineral  entrv  or 
otherwise  not  available  for  mining  claim 
or  site  location;  or 

(2)  At  the  time  you  paid  the  fees,  the 
mining  claim  or  site  was  void. 

(c)  BLM  will  apply  maintenance  and 
location  fee  overpayments  to  future 
years  if  you  so  request. 

§  3830.23    What  types  of  payment  will  BLM 
accept? 

(a)  BLM  will  accept  the  following 
types  of  payments: 

(1)  U.S.  currency; 

(2)  Postal  money  order  payable  in  U.S. 
dollars  to  the  Department  of  the 
Interior — Bureau  of  Land  Management; 

(3)  Check  or  other  negotiable 
instrument  payable  in  U.S.  dollars  to  the 
Department  of  the  Interior — Bureau  of 
Land  Management; 

(4)  Valid  credit  card  that  is  acceptable 
to  the  BLM;  or 

(5)  An  authorized  debit  from  a 
declining  deposit  account  with  BLM. 

(i)  You  may  maintain  a  declining 
deposit  account  with  the  BLM  State 


Office  where  your  mining  claims  or  sites 
are  recorded. 

(ii)  BLM  will  deduct  service  charges 
and  fees  or  add  overpayments  to  the 
account  only  when  you  authorize  us  to 
do  so. 

(b)  If  the  issuing  institution  of  your 
check,  negotiable  instrument,  or  credit 
card  refuses  to  pay  and  it  is  not  because 
the  institution  made  a  mistake,  BLM 
will  treat  the  service  charges  and  fees  as 
unpaid. 

§  3830.24     How  do  I  make  payments? 

(a)  You  or  yoiu  representative  may 

bring  payments  to  the  BLM  State  Office 
by  close  of  business  on  or  before  the  due 
date. 

(b)  If  you  use  a  credit  card — 

(1)  On  or  before  the  due  date,  you 
must  send  or  fax  a  written 
authorization,  bearing  your  signature:  or 

(2)  You  may  authorize  BLM  to  use 
your  credit  card  by  telephone  if  you  can 
satisfactorily  establish  vour  identitv, 

(c)  You  may  send  payments  using  a 
bona  fide  mail  deliver\'  servdce. 

(1)  The  payment  must  be  postmarked 
or  clearly  identified  by  the  mail  deliverv 
service  as  being  sent  on  or  before  the 
due  date;  and 

(2)  The  BLM  State  Office  must  receive 
the  payment  no  later  than  1 5  calendar 
davs  after  the  due  date. 


§  3830.25  When  do  I  pay  for  recording  a 
new  notice  or  certificate  of  location  for  a 
mining  claim  or  site? 

You  must  pay  the  service  charge, 

location  fee.  and  initial  maintenance 
fee,  in  full,  as  provided  in  §  3830.21  of 
this  chapter,  at  the  time  you  record  new 
notices  or  certificates  of  location  with 
BL.M, 

Subpart  E— Failure  To  Comply  With 
These  Regulations 

§  3830.90    Failure  to  comply  with  these 
regulations. 

§  3830.91     What  happens  If  I  fall  to  comply 
with  these  regulations? 

(a)  You  will  forfeit  your  mining 
claims  or  sites  if  you  fail  to — 

(1)  Record  a  raining  claim  or  site 
within  90  days  after  you  locate  it; 

(2)  Pay  the  location  fee  or  initial 
maintenance  fee  within  90  days  after 
you  locate  it; 

(3)  Pay  the  annual  maintenance  fee  on 
or  before  the  due  date; 

(4)  Submit  a  small  miner  waiver 

request  on  or  before  the  due  date  (see 
§  3835.1)  and  also  fail  to  pay  the  aimual 
maintenance  fee  on  or  before  the  due 
date; 

(5)  List  any  claims  or  sites  that  you 
own  on  your  small  miner  vvai\er  request 
and  fail  to  pay  an  annual  maintenance 
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fee  for  the  missing  claims  or  sites  on  or 
before  the  due  date; 

(6)  Cure  any  defects  in  your  timely 
small  miner  waiver  request  or  pay  the 
maintenance  fee  within  the  allowed 
time  after  BLM  notifies  you  of  the 
defects; 

(7)  File  an  annual  FLPMA  filing  on  or 
before  the  due  date,  as  applicable;  or 

(8)  Submit  missing  documentation  or 
a  complete  payment  after  BLM  notifies 
you  that  a  filing  or  payment  you  made 
was  defective,  within  the  time  allowed 
in  the  BLM  notice. 

(b)  You  will  forfeit  your  mining  claim 
or  site  if  you  locate  your  raining  claim 
or  site  on  lands  closed  to  mineral  entry 
at  the  time  you  locate  it. 

(c)  Even  if  you  forfeit  your  mining 
claims  or  sites,  you  remain  responsible 
for— 

(1)  All  reclamation  and  performance 
requirements  imposed  by  subparts  3802, 
3809,  or  3814  of  this  chapter;  and 

(2)  All  other  legal  responsibilities 
imposed  by  other  agencies  or  parties 
who  have  management  authority  over 
surface  or  subsurface  operations. 

(d)  Under  the  circumstances 
described  in  §§  3830.93  through 
3830.97,  you  may  cure  a  failure  to 
comply  with  these  regulations. 

§  3830.92    What  special  provisions  apply  to 
oil  placer  mining  claims? 

(a)  Under  30  U.S.C.  188(f),  you,  as  an 
oil  placer  mining  claimant,  may  seek  to 
convert  an  oil  placer  mining  claim  to  a 
noncompetitive  oil  and  gas  lease  under 
section  17(e)  of  the  Mineral  Leasing  Act 
(30  U.S.C.  226(e)),  if: 

(1)  BLM  declared  your  oil  placer 
mining  claim  abandoned  and  void 
under  section  314  of  FLPMA; 

(2)  Your  failure  to  comply  with 
section  314  of  FLPMA  was  inadvertent, 
justifiable,  or  not  due  to  lack  of 
reasonable  diligence; 

(3)  You  or  your  predecessors  in 
interest  validly  located  the  unpatented 
oil  placer  mining  claim  before  February 
25, 1920; 

(4)  The  claim  has  been  or  is  currently 
producing  or  is  capable  of  producing  oil 
or  gas;  and 

(5)  You  have  submitted  a  petition 
asking  BLM  to  issue  a  noncompetitive 
oil  and  gas  lease.  Your  petition  must 
include  the  required  rental  and  royalty 
payments,  including  back  rental  and 
royalty  accruing  from  the  statutory  date 
of  abandonment  of  the  oil  placer  mining 
claim. 

(b)  If  BLM  chooses  to  issue  a 
noncompetitive  oil  and  gas  lease,  the 
lease  will  be  effective  on  the  date  that 
BLM  declared  your  unpatented  oil 
placer  mining  claim  abandoned  and 
void. 


§  3830.93    When  are  defects  curable? 

(a)  If  there  is  a  defect  in  your 
compliance  with  a  statutor\' 
requirement,  the  defect  is  incurable  if 
the  statute  does  not  give  the  Secretary 
authorit  to  permit  exceptions  (see 

§§  3930.91  and  3833.91  of  this  chapter). 
If  your  payment,  recording,  or  filing  has 
incurable  defects,  the  affected  mining 
claims  or  sites  are  statutorily  forfeited. 

(b)  If  there  is  a  defect  in  your 
compliance  with  a  regulatory,  but  not 
statutory,  requirement,  the  defect  is 
curable.  You  may  correct  curable  defects 
when  BLM  gives  you  notice.  If  you  fail 
to  cure  the  defect  within  the  time  BLM 
allows,  you  will  forfeit  your  mining 
claims  or  sites. 

§  3830.94     How  may  I  cure  a  defect  in  my 
compliance  with  these  regulations? 

(a)(1)  When  BLM  determines  that  you 
have  filed  any  document  that  is 
defective  or  underpaid  a  fee  or  service 
charge,  BLM  will  send  a  notice  to  you 
by  certified  mail-return  receipt 
requested  at  the  address  you  gave  on: 

(i)  Your  notice  or  certificate  of 
location; 

(ii)  An  address  correction  you  have 
filed  with  BLM;  or 

(iii)  A  valid  transfer  document  filed 
with  BLM. 

(2)  The  notice  provided  for  in 
paragraph  (a)(1)  of  this  section 
constitutes  legal  service  even  if  you  do 
not  actually  receive  the  notice  or 
decision.  See  §  1810.2  of  this  chapter. 

(b)  If  you  have  filed  any  defective 
document  other  than  a  defective  fee 
waiver  request,  you  must  cure  the 
defects  within  30  days  of  receiving 
BLM's  notification  of  the  defects. 

(c)  If  you  have  submitted  a  defective 
fee  waiver  request,  you  must  cure  the 
defects  or  pay  the  annual  maintenance 
fees  within  60  days  of  receiving  BLM's 
notification  of  the  defects. 

(d)  If  BLM  does  not  receive  the 
requested  information  in  the  time 
allowed,  or  if  the  matter  is  statutorily 
not  curable,  you  will  receive  a  final 
decision  from  BLM  that  you  forfeited 
the  affected  mining  claims  or  sites. 

§  3830.95    What  if  I  pay  only  part  of  the 
service  charges,  location  fees,  or  first  year 
maintenance  fees  for  newly-recorded 
claims  or  sites? 

(a)  If  you  pay  only  part  of  the  service 
charges,  maintenance  fees,  or  location 
fees  when  recording  new  claims  or  sites, 
BLM  will— 

(1)  Assign  serial  numbers  to  each 
mining  claim  or  site; 

(2)  Treat  the  partial  payment  as 
payment  of  location  and  maintenance 
fees  and  apply  the  partial  payment  to 
the  mining  claims  or  sites  in  serial 


number  order  until  the  money  runs  out; 
and 

(3)  Send  a  notice  to  you  that  you  must 
pay  any  outstanding  service  charges  as 
described  in  §  3830.94.  For  example. 
BLM  will  apply  the  money  to  cover  the 
location  and  maintenance  fees  for  as 
many  mining  claims  or  sites  as  possible. 
BLM  will  return  any  remaining 
certificates  or  notices  for  which  we 
cannot  apply  full  payment  of  location 
and  maintenance  fees.  BLM  will  apply 
any  remaining  funds  as  service  charges 
in  serial  number  order  until  the  money 
runs  out.  BLM  will  then  notify  you  if 
you  must  pay  any  outstanding  service 
charges  for  mining  claims  or  sites  for 
which  you  paid  location  and 
maintenance  fees,  as  provided  in 
§3830.94. 

(b)  If  you  want  to  resubmit  the  new 
location  notices  or  certificates  that  BLM 
returned  to  you,  you  must  do  so  with 
the  complete  service  charges,  location 
fees  and  maintenance  fees  within  90 
days  of  the  original  date  of  location  of 
the  claim  or  site  as  defined  under  state 
law.  or  you  will  forfeit  the  affected 
mining  claims  or  sites. 

(c)  BLM  will  not  record  your  mining 
claims  or  sites  until  you  pay  the  full 
amount  of  all  charges  and  fees  for  those 
claims  or  sites. 

§  3830.96    What  if  I  pay  only  part  of  the 
service  charges  and  fees  for  oil  shale 
claims  or  previously-recorded  mining 
claims  or  sites? 

(a)  If  you  pay  only  part  of  the  service 
charges  due  for  any  document  filings  or 
only  part  of  the  aiuiual  Maintenance 
fees,  or  oil  shale  fees,  for  previously- 
recorded  mining  claims  or  sites,  or  any 
combination  of  these  fees  and  charges, 
absent  other  instructions  from  you,  BLM 
will  apply  the  partial  payment  in  serial 
number  order  until  the  money  runs  out. 

(b)  For  any  claims  or  sites  for  which 
there  are  no  funds  in  your  partial 
payment  to  pay  the  maintenance  fees, 
oil  shale  fees,  or  location  fees,  you  will 
forfeit  the  mining  claims  or  sites  not 
covered  by  your  partial  payment  unless 
you  submit  the  additional  funds 
necessary  to  complete  the  full  payment 
by  the  due  date. 

(c)  For  any  claims  or  sites  for  which 
there  are  no  funds  in  your  partial 
payment  to  pay  the  service  charges. 
BLM  will  send  a  notice  to  you  that  you 
must  pay  the  outstanding  service 
charges  as  described  in  §  3830.94. 

§  3830.97  What  If  I  pay  only  part  of  the 
service  charges  for  a  notice  of  Intent  to 
locate  mining  claims  on  SRHA  lands? 

For  notices  of  intent  to  locate  mining 
claims  (NOITL)  under  the  Stockraising 
Homestead  Act  (see  part  3838  of  this 
chapter  for  information  regarding  the 
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Stockraising  Homestead  Act  and 
NOITLs),  BLM  will  not  accept  a  NOITL 
unless  we  receive  your  payment  of  the 
required  ser\'ice  charges.  BLM  will 
return  the  NOITL  to  you  without  taking 
any  further  action.  .See  §  3830.21  of  this 
part  for  the  amount  of  the  service  charge 
for  a  NOITL. 

Subpart  F— Appeals 

§3830.100     How  do  I  appeal  a  final  decision 
by  BLM? 

If  you  are  adversely  affected  bv  a  BLM 
decision  under  parts  3830—3839.  you 
may  appeal  the  decision  in  accordance 
with  parts  4  and  1840  of  this  title. 

PART  3831— MINERAL  LANDS 
AVAILABLE  FOR  LOCATING  MINING 
CLAIMS  OR  SITES  [RESERVED] 

■  n.  Add  and  reserve  part  3831. 

■  12.  Add  part  3832  to  read  as  follows: 

PART  3832— LOCATING  MINING 
CLAIMS  OR  SITES 

Subpart  A — Locating  Mining  Claims  or  Sites 

Sec. 

3832.1     What  does  it  mean  to  locate  mining 
claims  or  sites' 

3832.10  Procedures  for  locating  mining 
claims  or  sites. 

3832.11  How  do  I  locate  mining  claims  or 
sites? 

3832.12  When  I  record  a  mining  claim  or 
site,  how  do  I  describe  the  lands  I  have 
claimed  ^ 

Subpart  B — Types  of  Mining  Claims 

3832.20  Lode  and  placer  nnmng  claims. 

3832.21  How  do  I  locate  a  lode  or  placer 
mining  claim? 

3832.22  How  much  land  may  I  include  in 

my  mining  claim? 

Subpart  C— Mill  Sites 

3832.30  Mill  sites. 

3832.31  What  is  a  mill  site? 

3832.32  How  much  land  may  I  include  in 
mv  mill  site? 

3832. .33     How  do  I  locate  a  mill  site? 
3832.34     How  may  I  use  my  mill  site? 

Subpart  D— Tunnel  Sites 

3832.40  Tunnel  sites. 

3832.41  What  is  a  tunnel  site? 

3832.42  How  do  I  locate  a  tunnel  site? 

3832.43  How  may  I  use  a  tunnel  site? 

3832.44  What  rights  do  I  have  to  mineral 
within  my  tunnel  site?  - 

3832.45  How  do  I  obtain  any  minerals  that 
I  discover  within  my  tunnel  site? 

Subpart  E— Defective  Locations 

3832.90  Defects  in  the  location  of  mining 
claims  and  sites, 

3832.91  How  do  I  amend  a  mining  claim  or 
site  location  if  it  exceeds  the  size 
limitations? 

Authority:  30  U.S.C.  22  et  seq.;  43  U.S.C. 
2.  1201.  1457.  1740,  1744. 


PART  3832— LOCATING  MINING 
CLAIMS  OR  SITES 

Subpart  A— Locating  Mining  Claims  or 
Sites 

§  3832.1     What  does  it  mean  to  locate 
mining  claims  or  sites? 

a;  Locating  a  mining  claim  or  site 
means: 

(1)  Establishing  the  exterior  lines  of  a 
mining  claim  or  site  on  lands  open  to 
mineral  entrv'  to  identify'  the  exact  land 
claimed:  and 

(2)  Recording  a  notice  or  certificate  of 
location  as  required  by  state  and  Federal 
law  and  bv  this  part. 

(b)  You  will  find- 

(1)  Location  requirements  in  this  part: 

(2)  Recording  requirements  in  part 
3833  of  this  chapter; 

(3)  Requirements  for  transferring  an 
interest  in  a  mining  claim  or  site  in 

§  3833.30  of  this  chapter:  and 

(4)  Annual  fee  requirements  for 
mining  claims  and  sites  in  parts  3834. 
3835.  and  3836  of  this  chapter. 

§3832.10     Procedures  for  locating  mining 
claims  or  sites. 

§  3832.1 1     How  do  I  locate  mining  claims  or 
sites? 

(a)  You  must  follow  both  state  and 
Federal  law. 

(b)  Your  lode  or  placer  claim  is  not 
valid  until  you  make  a  discoverv'  within 
the  boundaries  of  the  claim. 

(c)  To  locate  a  claim  or  site,  you 
must — 

(1)  Make  certain  that  the  land  on 
which  you  are  locating  the  claim  or  site 
is  Federal  land  that  is  open  to  mineral 
entry 

(2)  Stake  and  monument  the  corners 
of  a  mining  claim  or  site  which  meets 
applicable  state  monumenting 
requirements  and  the  size  limitations 
described  in  §  3832.22  for  lode  and 
placer  claims.  §  3832.32  for  mill  sites, 
and  §  3832.42  for  tunnel  sites: 

{3}  Post  the  notice  of  location  in  a 
conspicuous  place  on  the  claim  or  site. 
The  notice  must  include: 

(i)  The  name  or  names  of  the  locators; 

(ii)  The  date  of  the  location:  and 

(iii)  A  description  of  the  claim  or  site; 

(iv)  The  name  or  number  of  the  claim 
or  site,  or  both,  if  the  claim  or  site  has 
both; 

(4)  Record  the  notice  or  certificate  of 
location  in  the  local  recording  office  and 
the  BLM  State  Office  with  jurisdiction 
according  to  the  procedures  in  part 
3833: 

(5)  Follow  all  other  relevant  state  law 
requirements:  and 

(6)  Comply  with  the  specific 
requirements  for  lode  claims,  placer 
claims,  mill  sites,  or  tunnel  sites  in  this 
part. 


§3832.12     V/tien  I  record  a  minmg  claim  or 
site,  how  do  I  describe  the  lands  I  have 
claimed? 

laj  General  requirements.  (1)  All 
claims  and  sites.  You  must  describe  the 
land  by  state,  meridian,  township, 
range,  section  and  by  aliquot  part  to  the 
quarter  section.  To  obtain  the  land 
description,  you  must  use  an  official 
survey  plat  or  other  U.S.  Government 
map  that  is  based  on  the  surveyed  or 
protracted  U.S.  Public  Land  Survey 
System.  If  you  cannot  describe  the  land 
by  aliquot  part  (e.g.,  the  land  is 
unsurveyed),  you  must  provide  a  metes 
and  bounds  description  that  fixes  the 
position  of  the  claim  comers  with 
respect  to  a  specified  claim  comer, 
discovery-  monument,  or  official  survey 
monument.  In  all  cases,  your 
description  of  the  land  must  be  as 
compact  and  regular  in  form  as 
reasonably  possible  and  should  conforrh 
to  the  U.S.  Public  Land  Survey  System 
and  its  rectangular  subdivisions  as 
much  as  possible:  and 

(2)(i)  You  must  file  either — 

(A)  A  topographical  map  published  by 
the  U.S.  Geological  Survey  with  a 
depiction  of  the  claim  or  site;  or 

(B)  A  narrative  or  sketch  describing 
the  claim  or  site  and  tying  the 
description  to  a  natural  object, 
permanent  monument  or  topographic, 
hydrographic.  or  man-made  feature. 

(ii)  You  must  show  on  a  map  or 
sketch  the  boundaries  and  position  of 
the  individual  claim  or  site  bv  aliquot 
part  within  the  quarter  section 
accurately  enough  for  BLM  to  identify 
the  mining  claims  or  sites  on  the 
ground. 

(iii)  You  may  show  more  than  one 
claim  or  site  on  a  single  map  or  describe 
more  than  one  claim  or  site  in  a  single 
sketch — 

(A)  If  they  are  located  in  the  same 
general  area;  and 

(B)  If  the  individual  mining  claims  or 
sites  are  clearly  identified. 

(iv)  You  are  not  required  to  employ  a 
professional  surveyor  or  engineer  to 
establish  the  location's  position  on  the 
ground. 

(b)  Lode  claims.  You  must  describe 
lode  claims  by  metes  and  bounds 
beginning  at  the  discovery  point  on  the 
claim  and  include  a  tie  to  natural 
objects  or  permanent  monuments 
including: 

(1)  Township  and  section  survey 
monuments: 

(2)  Official  U.S.  mineral  survey 
monuments; 

(3)  Monuments  of  the  NationaJ 
Geodetic  Reference  System: 

(4)  The  confluence  of  streams  or  point 
of  intersection  of  well-known  gulches. 
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ravines,  or  roads,  prominent  buttes,  and 
hills;  or 

(5)  Adjoining  claims  or  sites. 

(c)  Placer  claims.  (1)  You  must 
describe  placer  claims  by  aliquot  part 
and  complete  lots  using  the  U.S.  Public 
Land  Survey  System  and  its  rectangular 
subdivisions  except  when  placer  claims 
are — 

(i)  On  unsurveyed  Federal  lands; 

(ii)  Gu'u.h  or  bench  placer  claims;  or 

(iii)  Bounded  by  other  mining  claims 
or  nonminoral  lands. 

(2)  For  placer  mining  claims  that  are 
on  unsurveyed  Federal  lands  or  are 
gulch  or  bench  placer  claims: 

(i)  You  must  describe  the  lands  by 
protracted  survey  if  the  BLM  has  a 
protracted  survey  of  record:  or 

(ii)  You  may  describe  the  lands  by 
metes  and  bounds,  if  a  protracted  survey 
is  not  available  or  if  the  land  is  not 
amenable  to  protraction. 

(3)  If  you  are  describing  an  association 
placer  claim  by  metes  and  bounds,  you 
must  meet  the  following  requirements, 
according  to  the  number  of  persons  in 
your  association,  as  described  in  Snow 
Flake  Fraction  Placer.  37  Pub.  Lands 
Dec.  250  (1908),  in  order  to  keep  your 
claim  in  compact  form  and  not  split 
Federal  lands  into  narrow,  long  or 
irregular  shapes: 

(i)  A  location  by  1  or  2  persons  must 
fit  within  the  exterior  boundaries  of  a 
square  40-acre  parcel; 

(ii)  A  location  by  3  or  4  persons  must 
fit  within  the  exterior  boundaries  of  2 
square  40-acre  contiguous  parcels; 

(iii)  A  location  by  5  or  6  persons  must 
fit  within  the  exterior  boundaries  of  3 
square  contiguous  40-acre  parcels;  and 

(iv)  A  location  by  7  or  8  persons  must 
fit  within  the  exterior  boundaries  of  4 
square  contiguous  40-acre  parcels. 

Subpart  B — Types  of  Mining  Claims 

§  3832.20    Lode  and  placer  mining  claims. 

§  3832.21     How  do  I  locate  a  lode  or  placer 
mining  claim? 

(aj  Lode  claims.  (1)  Your  lode  claim 
is  not  valid  until  you  have  made  a 
discover^'. 

(2)  Locating  a  lode  claim.  You  may 
locate  a  lode  claim  for  a  mineral  that: 

(i)  Occurs  as  veins,  lodes,  ledges,  or 
other  rock  in  place; 

(ii)  Contains  base  and  precious 
metals,  gems  and  semi-precious  stones, 
and  certain  industrial  minerals, 
including  but  not  limited  to  gold,  silver, 
cinnabar,  lead,  tin,  copper,  zinc, 
fluorite,  barite.  or  other  valuable 
deposits;  and 

(iii)  Does  not  occur  as  bedded  rock 
(stratiform  deposits  such  as  gypsum  or 
limestone)  or  is  not  a  deposit  of  placer, 
alluvial  (deposited  by  water),  eluvial 


(deposited  by  wind),  colluvial 
(deposited  by  gravity),  or  aqueous 
origin. 

(3)  Establishing  extralateral  rights.  If 
the  minerals  are  contained  within  a 
vein,  lode,  or  ledge  and  the  vein,  lode, 
or  ledge  extends  through  the  endlines  of 
your  lode  claim,  you  have  extra-lateral 
rights  to  pursue  the  down-dip  extension 
of  the  vein,  lode,  or  ledge  to  the  point 
■vhere  the  vein,  lode,  or  ledge  intersects 
d  vertical  plain  projected  parallel  to  the 
end  lines  and  outside  the  sideline 
boundaries  of  your  lode  claim  if — 

(i)  The  top  or  apex  of  the  vein,  lode, 
or  ledge  lies  on  or  under  the  surface 
within  the  interior  boundaries  of  the 
lode  claim;  and 

(ii)  The  long  axis,  and  therefore  the 
side  lines,  of  the  lode  claim  are 
substantially  parallel  to  the  course  of 
the  vein,  lode,  or  ledge. 

(4)  Preserving  extralateral  rights.  In 
order  to  preserve  your  extralateral 
rights,  you  should  determine,  if 
possible,  the  general  course  of  the  vein' 
in  either  direction  from  the  point  of 
discovery  in  order  to  mark  the  correct 
boundaries  of  the  claim.  You  should 
expose  the  vein,  lode,  or  ledge  by — 

(i)  Tracing  the  vein  or  lode  on  the 
surface;  or 

(ii)  Drilling  a  hole,  sinking  a  shaft,  or 
running  a  tunnel  or  drift  to  a  sufficient 
depth. 

(b)  Placer  claims.  (1)  Your  placer 
claim  is  not  valid  until  you  have  made 
a  discovery. 

(2)  Each  10-acre  aliquot  part  of  your 
placer  claim  must  be  mineral-in- 
character. 

(3)  You  may  locate  a  placer  claim  for 
minerals  that  are — 

(i)  River  sands  or  gravels  bearing  gold 
or  valuable  detiital  minerals; 

(ii)  Hosted  in  soils,  alluvium 
(deposited  by  water),  eluvium 
(deposited  by  wind),  colluvium 
(deposited  by  gravity),  talus,  or  other 
rock  not  in  its  original  place; 

(iii)  Bedded  gypsum,  limestone, 
cinders,  pumice,  and  similar  mineral 
deposits;  or 

(iv)  Mineral-bearing  brine  (water 
saturated  or  strongly  impregnated  with 
salts  and  containing  ancillary  locatable 
minerals)  not  subject  to  the  mineral 
leasing  acts  where  a  mineral  subject  to 
the  General  Mining  Law  can  be 
extracted  as  the  primary  valuable 
mineral. 

(4)  Building  stone  deposits  must  by 
law  be  located  as  placer  mining  claims 
(30  U.S.C.  161).  If  you  have  located  a 
building  stone  placer  claim,  the  lands 
on  which  you  located  the  claim  must  be 
chiefly  valuable  for  mining  building 
stone. 


§  3832.22    How  much  land  may  I  include  in 
my  mining  claim? 

(a)  Lode  claims.  Lode  claims  must  not 
exceed  1 .500  by  600  feet.  If  there  is  a 
vein,  lode,  or  ledge,  each  lode  claim  is 
limited  to  a  maximum  of  1,500  feet 
along  the  course  of  the  vein,  lode,  or 
ledge  and  a  maximum  of  300  feet  in 
width  on  each  side  of  the  middle  of  the 
vein,  lode,  or  ledge. 

(b)  Placer  claims.  (1)  An  individual 
placer  claim  may  not  exceed  20  acres  in 
size. 

(2)  An  association  placer  claim  may 
not  exceed  160  acres.  Within  the 
association,  each  person  or  business 
entity  may  locate  up  to  20  acres.  To 
obtain  the  full  160  acres,  the  association 
must  consist  of  at  least  eight  co-locators. 
You  may  locate  smaller  association 
claims,  thus,  three  co-locators  may 
jointly  locate  an  association  placer 
claim  no  larger  than  60  acres.  You  may 
not  use  the  names  of  other  persons  as 
dummy  locators  (fictitious  locators)  to 
locate  an  association  placer  claim  for 
your  own  benefit. 

Subpart  C — Mill  Sites 
§3832,30    Mill  Sites. 

§  3832.31     What  is  a  mill  site? 

A  mill  site  is  a  location  of  nonmineral 
land  not  contiguous  to  a  vein  or  lode 
that  you  can  use  for  activities 
reasonably  incident  to  mineral 
development  on,  or  production  from, 
the  unpatented  or  patented  lode  or 
placer  claim  with  which  it  is  associated. 

(a)  A  dependent  mill  site  is  used  for 
activities  that  support  a  particular 
patented  or  unpatented  lode  or  placer 
mining  claim  or  group  of  mining  claims. 

(b)  An  independent  or  custom  mill 
site — 

(1)  Is  not  dependent  on  a  particular 
mining  claim  but  provides  milling  or 
reduction  processing  for  nearby  lode 
mines  or  a  lode  mining  district; 

(2)  Is  used  to  mill,  process,  and 
reduce  either — 

(i)  Ores  for  other  miners  on  a 
contractual  basis;  or 

(ii)  Ores  that  are  purchased  by  the 
independent  or  custom  milLsite  owner. 

(3)  You  mav  not  have  a  custom  or 
independent  mill  site  for  processing 
materials  from  placer  mining  claims. 

§3832.32    How  much  land  may  I  include  in 
my  mill  site? 

The  maximum  size  of  an  individual 
mill  site  is  5  acres.  You  may  locate  more 
than  one  mill  site  per  mining  claim  if 
you  use  each  site  for  at  least  one  of  the 
purposes  described  in  §3832.34  of  this 
part.  You  may  locate  only  that  amount 
of  mill  site  acreage  that  is  reasonably 
necessary  to  be  used  or  occupied  for 
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efficient  and  reasonably  compact 
mining  or  milling  operations. 

§  3832.33     How  do  I  locate  a  mill  site? 

(a)  You  may  locate  a  mill  site  in  the 
same  manner  as  a  lode  or  placer  mining 
claim,  except  that — 

(1)  It  must  be  on  land  that  is  not 
mineral-in-character:  and 

(2)  You  must  use  or  occupy  each  two 
and  a  half  acre  portion  of  a  mill  site  in 
order  for  that  portion  of  the  mill  site  to 
be  valid. 

(b)  If  the  United  States  does  not  own 
the  surface  estate  of  a  particular  parcel 
of  land,  you  may  not  locate  a  mill  site 
on  that  land  under  the  General  Mining 
Law  or  the  Stockraising  Homestead  Act 
(see  part  3838  of  this  chapter). 

§  3832.34     How  may  I  use  my  mill  site? 

(a)  Upon  obtaining  authorization 
under  the  surface  management 
regulations  of  the  surface  managing 
agency,  you  may  use  and  occupy 
dependent  mill  sites  for: 

(1)  Placement  of  grinding,  crushing,  or 
milling  facilities  (such  as  rod  and  ball 
mills,  cone  crushers,  and  floatation 
cells)  and  reduction  facilities  (such  as 
smelting,  electro-winning,  roasters, 
autoclaves,  and  leachate  recoverv); 

(2)  Mine  administrative  and  support 
buildings,  warehouses  and  maintenance 
buildings,  electrical  plants  and 
substations: 

(3)  Tailings  ponds  and  leach  pads; 

(4)  Rock  and  soil  dumps: 

(5)  Water  and  process  treatment 
plants:  and 

(6)  Any  other  use  that  is  reasonably 
incident  to  mine  development  and 
operation,  except  for  uses  exclusively 
supporting  reclamation  or  mine  closure. 

(b)  Upon  obtaining  authorization 
under  the  surface  management 
regulations  of  the  surface  managing 
agency,  you  may  use  and  occupy 
independent  mill  sites  for  processing 
metallic  minerals  from  lode  claims 
using: 

(1)  Quartz  or  stamp  mills:  or 

(2)  Reduction  works,  including 
placement  of  grinding,  crushing,  or 
milling  facilities  (such  as  rod  and  ball 
mills,  cone  crushers,  and  floatation 
cells),  reduction  facilities  (such  as 
smelting,  electro-winning,  roasters, 
autoclaves,  and  leachate  recovery), 
tailings  ponds,  and  leach  pads. 

Subpart  D— Tunnel  Sites 
§  3832.40    Tunnel  sites. 

§  3832.41     What  is  a  tunnel  site? 

A  tunnel  site  is  a  subsurface  right-of- 
way  under  Federal  land  open  to  mineral 
entry-.  It  is  used  for  access  to  lode 
mining  claims  or  to  explore  for  blind  or 


undiscovered  veins,  lodes,  or  ledges  not 
currently  claimed  or  knowTi  to  exist  on 
the  surface 

§  3832.42    How  do  I  locate  a  tunnel  site? 

You  may  locate  a  tunnel  site  bv: 

(a)  Erecting  a  substantial  post. "board, 
or  monument  at  the  lace  of  the  tunnel, 
which  is  the  point  where  the  tunnel 
enters  cover; 

(b)  Placing  a  location  notice  or 
certificate  on  the  post,  board,  or 
monument  that  includes: 

( 1 )  The  names  of  the  claimants: 

(2)  The  actual  or  proposed  course  or 
direction  of  the  tunnel; 

(3)  The  height  and  width  of  the 
tunnel;  and 

(4)  The  course  and  distance  from  the 
face  or  starting  point  to  some  permanent 
well-known  natural  objects  or 
permanent  monuments,  in  the  same 
manner  as  required  to  describe  a  lode 
claim  (see  §  3832.28(c)  of  this  part);  and 

(c)  Placing  stakes  or  monuments  on 
the  surface  along  the  boundary  lines  of 
the  tunnel  at  proper  intervals  as 
required  under  state  law  from  the  face 
of  the  tunnel  for  3,000  feet  or  to  the  end 
of  the  tunnel,  whichever  is  shorter. 

§  3832.43    How  may  I  use  a  tunnel  site? 

You  may  use  the  tunnel  site  for 
subsurface  access  to  a  lode  claim  or  to 
explore  for  and  acquire  previously 
unknown  lodes,  veins,  or  ledges  within 
the  confines  of  the  tunnel  site 

§3832.44     What  rights  del  have  to 
minerals  within  my  tunnel  site? 

(a)  If  you  located  your  tunnel  site  in 
good  faith,  you  may  acquire  the  right  to 
any  blind  veins,  ledges,  or  lodes  cut. 
discovered,  or  intersected  bv  your 
tunnel,  by  locating  a  lode  claim,  if 
they — 

(1)  Are  located  within  a  radius  of 
1,500  feet  from  the  tunnel  axis;  and 

(2)  Were  not  previously  known  to 
exist  on  the  surface  and  within  the 
limits  of  your  tunnel. 

(b)  Your  site  is  protected  from  other 
parties  making  locations  of  lodes  within 
the  sidelines  of  the  tunnel  and  within 
the  3.000-foot  length  of  the  tunnel. 
unless  such  lodes  appear  upon  the 
surface  or  were  previously  known  to 
exist. 

(c)  You  must  diligently  work  on  the 
tunnel  site.  If  you  cease  working  on  it 
for  more  than  6  consecutive  months, 
you  will  lose  your  tight  to  possess  all 
unknown,  undiscovered  veins,  lodes,  or 
ledges  that  your  tunnel  may  intersect. 

§  3832.45     How  do  I  obtain  any  minerals 
that  I  discover  within  my  tunnel  site? 

(a)  Even  if  you  have  located  the 
tunnel  site,  you  must  separately  locate 
a  lode  claim  to  acquire  the  possessory 


right  to  a  blind  vein,  lode,  or  ledge  you 
have  discovered  within  the  boundaries 
of  the  tunnel  site  sidelines. 

(b)  The  date  of  location  of  your  lode 
claim  is  retroactive./folKe  date  of 
location  of  your  tunnel  site. 

Subpart  E— Defective  Locations 

§  3832  ?"     Defects  in  the  location  of  mining 
'im"-  ^nd  sites, 

§      J?  dl     How  do  I  amend  a  mining  claim 

•  site  location  if  It  exceeds  the  size 
limitations? 

(a)  You  may  correct  defects  in  your 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  by  filing  an  amended  notice 
of  location  (see  §  3833.20  of  this  chapter 
on  conditions  allowing  amendments 
and  how  to  record  them.) 

(b)  For  placer  claims  or  mill  sites  that 
you  located  using  an  irregular  sur\'ey  or 
lotting  of  irregular  sections,  you  may 
use  the  "Rule  of  Approximation"  to 
determine  allowable  acreage.  The  Rule 
of  Approximation  applies  only  to 
surveyed  public  lands.  It  was  developed 
to  determine  maximum  allowable 
acreage  for  land  entries  (placer  claims  in 
this  part)  where  the  excess  acreage  is 
less  than  the  difference  would  be  if  the 
smallest  legal  subdivision  is  excluded 
from  the  location  or  entry.  In  no  case 
may  you  use  the  rule  to  obtain  more 
acreage  than  allowed  under  the 
applicable  law.  (See  Henry  C.  Tingley.  8 
Pub.  Lands  Dec.  205  (1889)). 

■  13.  Add  part  3833  to  read  as  follows: 

PART  3833— RECORDING  MINING 
CLAIMS  AND  SITES 

Ser 

Subpart  A — Recording  Process 

3833.1     Why  must  I  record  mining  claims 
and  sites? 

3833.10  Procedures  for  recording  mining 
claims  and  sites. 

3833.1 1  How  do  I  record  mining  claims  and 
sites? 

Subpart  B— Amending  Mining  Claims  and 
Sites 

3833.20  Amending  mining  claims  and  sites. 

3833.21  When  may  I  amend  a  notice  or 
certificate  of  location? 

3833.22  How  do  I  amend  my  location? 

Subpart  C — Filing  Transfers  of  Interest 

3833.30  hiling  translers  of  interest  .n 
mining  claims  or  sites. 

3833.31  What  is  a  transfer  of  interest? 

3833.32  How  do  I  transfer  a  mining  claim 
or  site? 

3833.33  How  may  I  transfer,  sell,  or 
otherwise  convey  an  association  placer 
mining  claim' 

Subpart  D— Detective  Filings 

3833.90    Defects  in  recordings  or  filings  for 
mining  claims  and  sites. 
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3833.91  What  defects  cannot  be  cured 
under  this  part '" 

3833.92  What  happens  it  1  do  not  file  a 
transfer  of  interest? 

Authority:  43  U.S.C.  2.  1201.  1457.  1740, 
1744;  30  u'S.C.  22  e(  spq.:  30  U.S.C.  621-625: 
62  Stat.  162;  115  Stat  414. 

Subpart  A— Recording  Process 

§  3833.1     Why  must  I  record  mining  claims 
and  sites? 

FLPMA  requires  yciu  to  record  all 
mining  claims  and  sites  with  BLM  and 
the  local  recording  office  in  order  to 
maintain  a  mining  claim  or  site  under 
the  General  Mining  Law- 
la)  If  vou  fail  to  record  a  mining  claim 
or  site  with  the  BLM  and  the  local 
recording  office  by  the  90th  day  after  the 
date  of  location,  it  is  abandoned  and 
void  bv  operation  of  law. 

(b)  Recording  a  mining  claim  or  site, 
filing  any  other  documents  with  BLM, 
or  paving  fees  or  service  charges,  as  this 
part  requires,  does  not  make  a  claim  or 
site  valid  if  it  not  otherwise  valid  under 
applicable  law. 

§  3833.10    Procedures  for  recording  mining 
claims  and  sites. 

§  3833.1 1     How  do  i  record  mining  claims 
and  sites? 

(a)  You  mu.st  record  in  the  proper 
BLM  State  Office  a  copy  of  the  notice  or 
certificate  of  location  that  you  recorded 
or  will  record  in  the  local  recording 
office  bv  the  90th  day  after  the  date  of 
location.  If  there  is  no  recording 
requirement  under  state  law  (as  in 
Arkansas),  you  still  must  record  a 
document  with  BLM  and  the  local 
recording  office  that  contains  the 
information  required  bv  this  part. 

(b)  Your  notice  or  certificate  of 
location  must  include: 

(1)  The  name  or  number,  or  both,  of 
the  claim  or  site: 

(2)  The  names  and  current  mailing 
addresses  of  the  locators  of  the  claim: 

(3)  The  type  of  claim  or  site; 

(4)  The  date  of  location;  and 

(5)  A  complete  description  of  the 
lands  vou  have  claimed  as  required  in 
part  3832  of  this  chapter. 

(c)  When  you  record  a  notice  or 
certificate  of  location,  you  must  pay  a 
non-refundable  service  charge,  location 
fee.  and  initial  maintenance  fee  as 
provided  in  i?  3830.21  of  this  chapter. 

(d)  When  vou  record  a  mining  claim 
or  site  under  this  part,  you  still  must 
comply  with  any  other  separate 
recording  requirements  existing  under 
other  Federal  law .  However,  notices  or 
certificates  of  location  that  you  mark  as 
being  recorded  under  the  Act  of  April  8, 
1948,  or  the  Act  of  August  11,  1955, 
satisfy  tlie  additional  filing 


requirements  of  those  Acts  under 
subpart  3821  of  this  chapter  for  Oregon 
and  California  Revested  Wagon  Road 
Grant  Lands  (O  &  C  Lands)  and  part 
3730  of  this  chapter  for  Powersite 
Withdrawals. 

Subpart  B — Amending  Mining  Claims 
and  Sites 

§3833,20    Amending  mining  claims  and 
sites.  j 

§  3833.21     When  may  I  amend  a  notice  or 
certificate  of  location? 

(a)  You  may  amend  a  notice  or 
certificate  of  location  if — 

(1)  BLM  recognizes  the  original 
location  as  a  properly  recorded  and 
maintained  mining  claim  or  site;  and 

(2)  There  are  omissions  or  other 
defects  in  the  original  notice  or 
certificate  of  location  that  you  need  to 
correct  or  clarify:  or 

(3)  You  need  to  correct  the  legal  land 
description  of  the  claim  or  site,  the 
mining  claim  name,  or  accurately 
describe  the  position  of  discovery  or 
boundary  monuments  or  similar  items; 

or 

(4)  You  need  to  reposition  the 
sidelines  of  your  lode  claim  so  that  they 
are  parallel  to  the  discovered  lode, 
ledge,  or  vein,  if  there  are  no 
intervening  rights  to  the  land;  or 

(5)  You  are  reducing  the  size  of  the 
mining  claim  or  site. 

(b)  You  may  not  amend  a  notice  or 
certificate  of  location  to — 

(1)  Transfer  any  interest  or  add 
owners; 

(2)  Relocate  or  re-establish  mining 
claims  or  sites  you  previously  forfeited 
or  BLM  declared  void  for  any  reason; 

(3)  Change  the  type  of  claim  or  site; 
or 

(4)  Enlarge  the  size  of  the  mining 
claim  or  site, 

(c)  You  may  not  amend  legal 
descriptions  of  mining  claims  or  sites 
after  the  land  is  closed  to  mineral  entry, 
unless  — 

(1)  You  are  reducing  the  size  of  the 
mining  claim  or  site; 

(2)  You  need  to  correct  or  clarify 
defects  oi  omissions  in  the  original 
notice  or  certificate  of  location; 

(3)  You  need  to  correct  the  legal  land 
description  of  the  claim  or  site,  the 
mining  claim  name;  or 

(4)  You  need  to  submit  an  accurate 
description  of  the  position  of  discovery 
or  boundary  monuments  or  similar 
items.      I 

§  3833.22     How  do  I  amend  my  location? 

(a)  You  must  record  an  amended 
location  certificate  or  notice  with  BLM 
within  90  days  after  you  record  the 
amended  notice  or  certificate  in  the 


local  recording  office.  BLM  will  not 
recognize  any  amendment  to  your 
mining  claim  until  you  file  it  properly. 

(b)  You  must  pay  a  non-refundable 
ser\'ice  charge  for  each  claim  or  site  you 
amend.  See  the  table  of  fees  and  service 
charges  in  §  3830.21  of  this  chapter. 

(c)  An  amended  location  notice  or 
certificate  relates  back  to  the  original 
location  date.  The  amendment  takes 
effect  when  you  record  it  with  the  local 
recording  office  under  state  law  or  such 
other  time  as  provided  by  state  law. 

Subpart  C — Filing  Transfers  of  Interest 

§  3833.30    Filing  transfers  of  interest  in 
mining  claims  or  sites. 

§  3833.31     What  is  a  transfer  of  interest? 

A  transfer  of  interest  is  a  sale, 
assignment,  transfer  through 
inheritance,  or  conveyance  of  total  or 
partial  ownership  or  legal  interest  in  a 
mining  claim  or  site. 

§  3833.32    How  do  I  transfer  a  mining  claim 
or  site? 

(a)  State  law  governs  transferring 
mining  claims  or  sites.  A  transfer  is 
effective  in  the  manner  and  on  the  date 
provided  bv  state  law,  not  the  date  you 
file  it  with  BLM. 

(b)  You  must  file  in  the  BLM  State 
Office  a  notice  of  the  transfer  that 
includes: 

(1)  The  name  and,  if  available,  the 
serial  number  BLM  assigned  to  the 
claim  or  site  when  the  notice  or 
certificate  of  location  was  originally 
recorded  (the  person  who  transferred 
you  ownership  or  legal  interest  should 
have  this  number); 

(2)  Your  name  and  current  mailing 
address;  and 

(3)  A  copy  of  the  legal  instrument  or 
document  that  you  used  to  transfer  the 
interest  in  the  claim  or  site  under  state 
law. 

(c)  You  as  transferee  must  pay  a  non- 
refundable service  charge  per  mining 
claim  or  site  you  were  transferred.  See 
the  table  of  fees  and  service  charges  in 
§3830.21  of  this  chapter. 

(d)  BLM  will  notify-  the  claimant  of 
record  with  BLM  of  any  action  it  takes 
regarding  a  mining  claim  or  site.  If  BLM 
is  required  by  law  to  give  a  claimant 
notice  of  any  new  legal  requirements, 
BLM  has  properly  given  notice  by 
sending  the  notice  to  the  claimant  of 
record  with  BLM. 

§  3833.33     How  may  I  transfer,  sell,  or 
otherwise  convey  an  association  placer 
mining  claim? 

You  may  transfer,  sell,  or  otherwise 
convey  an  association  placer  mining 
claim  at  any  time  to  an  equal  or  greater 
number  of  mining  claimants.  If  you 
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want  to  transfer  an  association  placer 
claim  to  an  individual  or  an  association 
that  is  smaller  in  number  than  the 
association  that  located  the  claim,  you — 

(a)  Must  have  discovered  a  valuable 
mineral  deposit  before  the  transfer;  or 

(b)  Upon  notice  from  BLM.  you  must 
reduce  the  acreage  of  the  claim,  if 
necessarv.  so  that  you  meet  the  20-acre 
per  locator  limit 

Subpart  D — Defective  Filings 

§  3833.90     Defects  in  recordings  or  filings 
for  mining  claims  and  sites. 

§  3833.91     What  defects  cannot  t>e  cured 
under  this  part? 

Defects  or  other  problems  that  cannot 
be  cured  and  therefore  result  in 
forfeiture  of  vour  mining  claims  or  sites 
are: 

(a)  Failing  1o  record  a  mining  claim  or 
site  within  90  days  after  you  locate  it: 

(b)  Failing  to  pay  the  location  fee  or 
initial  maintenance  fee  within  90  davs 
after  you  locate  it;  and 

(c)  Locating  a  mining  claim  or  site  on 
lands  withdrawn  from  mineral  entry  at 
the  time  you  locate  it. 

§  3833.92     What  happ>ens  If  I  do  not  file  a 
transfer  of  interest? 

Even  if  vou  record  your  transfer  or 
amendment  with  the  local  recording 
office.  BLM  will  not  recognize  the 
interest  you  acquire,  or  send  you  notice 
of  any  BLM  action,  decision,  or  contest, 
regarding  the  mining  claim  or  site  until 
vou  file  the  transfer  with  BLM  (see 
§  1810.2  of  this  chapter)  The 
Department  will  treat  the  last  owner  of 
record  as  the  responsible  party  for 
maintaining  the  mining  claim  or  site 
until  you  file  a  transfer  notice.  You 
-  cannot  claim  that  BLM  failed  to  give 
you  notice  of  anv  BLM  action,  decision, 
or  contest  regarding  a  mining  claim  or 
site  if  you  failed  to  file  a  transfer  notice 
showing  that  you  have  an  interest  in  the 
mining  claim  or  site,  before  BLM  took 
the  action,  made  the  decision,  or  issued 
a  contest  complaint. 
■  14.  Add  part  3834  to  read  as  follows: 

PART  3834— REQUIRED  FEES  FOR 
MINING  CLAIMS  OR  SITES 

Subpart  A — Fee  Payment 

Sec. 

3834.10  Paying  maintenance,  location,  and 

oil  shale  fees. 

3834.11  Which  fees  must  I  pay  to  maintain 
a  mining  claim  or  site  and  when  do  I  pay 
them? 

3834.12  How  will  BLM  know  for  which 
mining  claims  or  sites  I  am  paying  the 
fees? 

3834.13  Will  BLM  prorate  annual 
maintenance  or  oil  shale  fees? 

3834. 14  May  I  obtain  a  waiver  from  these 
fees? 


Subpart  B — Fee  Adjustment 

3834. 2U     Adjusting  lut.dtion  and 
maintenance  fees. 

3834.21  How  will  BLM  adjust  the  location 
and  maintenance  fees? 

3834.22  How  will  I  know  that  BLM  has 
adjusted  location  and  maintenance  fees? 

3834.23  When  do  I  start  paying  the  adjusted 
fees? 

Authority:  43  U.S.C.  1201,  1740;  30  U.S.C. 
28f;  115  Stat  414;  30  U.S.C.  242. 

Subpart  A — Fee  Payment 

§3834.10     Paying  maintenance,  location, 
and  oil  shale  fees. 

§3834,11     Which  fees  must  I  pay  to 
maintain  a  mining  claim  or  site  and  when 
do  I  pay  them? 

(a)  Alt  mining  claims  or  sitea  Ifxcept 
oil  shale  placer  claims).  Paying  the 
maintenance  fee(s)  in  lieu  of  performing 
assessment  work  satisfies  the 
requirements  nf  the  mining  law  and 
FLPMA.  See  §  3830.21  for  fee  amounts 

(1)  Location  fee  and  initial 
maintenance  fee.  When  you  first  record 
a  mining  claim  or  site  with  BLM.  you 
must  pav  a  location  fee  and  an  initial 
maintenance  fee  for  the  assessment  year 
in  which  you  located  the  mining  claim 
or  site. 

(2)  Annual  maintennnre  fee  You 
must  pay  an  annual  maintenance  fee  on 
or  before  September  1st  of  each  year  in 
order  to  maintain  a  mining  claim  or  site 
for  the  upcoming  assessment  year. 

(b)  Oil  shale  placer  claims.  (1)  Under 
the  Energy  Policy  Act  of  1992,  30  U.S.C. 
242,  if  you  own  an  oil  shale  placer 
claim,  you  must  pay  an  annua)  $550  fee 
and  file  a  notice  of  intent  to  hold,  with 
th''  applicable  service  charge,  each 
calimdar  vear  on  or  before  December 
30— 

(i)  If  you  elected  to  maintain  an  oil 
shale  placer  claim: 

(ii)  If  you  elected  to  apply  for  limited 
patent:  or 

(iii)  If  you  filed  a  patent  application 
for  an  oil  shale  placer  claim  but  did  not 
receive  a  first  half  final  certificate  on  or 
before  October  24,  1992. 

(2)  See  part  3835  of  this  chapter  for 
notice  of  intent  to  hold  requirements, 
and  the  table  of  fees  and  ser\ice  charges 
in  §  3830.21  of  this  chapter. 

(3)  You  need  not  pay  the  annual  S.t50 
fee,  or  file  a  notice  of  intent  to  hold,  if 
you  filed  a  patent  application  and 
received  a  first  half  of  the  mineral  entry 
final  certificate  on  or  before  October  24, 
1992. 

§3834.12     How  will  BLM  know  for  which 
mining  claims  or  sites  I  am  paying  the  tees? 

When  you  pay  any  fees  to  BLM.  you 
must  include  a  list  of  the  mining  claims 
or  sites  that  you  are  paying  for  by  claim 


name,  and  hv  the  BLM  serial  number  if 
BLM  has  notified  \ou  what  the  serial 
numbers  are. 

§3834.13     Will  BLM  prorate  annual 
maintenance  or  oil  shale  fees? 

BLM  will  not  pn irate  annual 
maintenance  or  oil  shale  fees  if  you  hold 
a  mining  claim  or  site  for  only  part  of 
a  year.  You  must  pay  the  full  annual  fee 
even  if  you  hold  the  claim  or  site  for  just 
one  dav  in  an  assessment  Near 

§3834.14     May  I  obtain  a  waiver  from  these 
fees? 

(a)  N'o  waivers  are  available  for  the 
initial  maintenance  fee  or  the  annual 
S550  oil  shale  fee. 

(b)  You  may  request  a  waiver  from 
annual  maintenance  fees  under  certain 
circumstances.  See  part  3835  of  this 
chapter 

Subpart  B — Fee  Adjustment 

§3834.20     Adjusting  location  and 
maintenance  tees 

§  3834.21     How  will  BLM  adjust  the  location 
and  maintenance  fees? 

BLM  wili  adjust  the  location  and 
maintenance  fees  at  least  ever\'  5  years, 
based  upon  the  Consumer  Price  Index 
(CPU 

§  3834.22     How  will  I  know  that  BLM  has 
adjusted  location  and  maintenance  fees'' 

B1..M  \\  111  publish  a  notice  in  the 
Federal  Register  about  the  adjustment 
on  or  before  July  1st  of  a  given  year  in 
order  to  make  the  adjusted  fees  due  on 
September  1st  of  the  same  year 

§  3834.23     When  do  I  start  paying  the 
adjusted  fees? 

(aj  ^  uu  muht  pay  the  adjusted  initial 
maintenance  and  location  fees  when 
you  record  a  new  mining  claim  or  site 
located  on  or  after  the  September  1st 
immediately  following  the  date  BLM 
published  its  notice  about  the 
adjustment. 

(b)  For  previously  recorded  mining 
claims  and  sites,  you  must  pay  the 
adjusted  maintenance  fee  on  or  before 
the  September  1st  immediately 
following  the  date  BLM  published  its 
notice  about  the  adjustment. 
■  1 5.  Add  part  3835  to  read  as  follows: 

PART  3835— WAIVERS  FROM  ANNUAL 
MAINTENANCE  FEES 

Subpart  A — Filing  Requirements 

Sec. 

3835.1     How  do  I  qualify  for  a  waiver? 

3835.10  How  do  I  request  a  waiver? 

3835.11  What  special  fding  and  reporting 
requirements  pertain  to  the  different 
types  of  waivers? 

3835.12  What  are  my  obligations  once  ! 
receive  a  waiver? 
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3835.13     How  long  do  the  waivers  last  and 

how  do  I  renew  them? 
383.5.14     How  do  I  submit  a  small  miner 

waiver  request  for  newlv-recorded 

mining  claims? 

3835.15  If  I  qualify  as  a  small  miner,  how 
do  1  apply  for  a  waiver  if  I  paid  the 
maintenance  fee  in  the  last  assessment 
year? 

3835.16  If  I  am  a  qualified  small  miner,  and 
I  obtained  a  waiver  in  one  assessment 
year,  what  must  I  do  if  I  want  to  pay  the 
maintenance  fee  for  the  following 
assessment  year? 

3835.17  What  additional  requirements  must 
I  fulfill  to  obtain  a  small  miner  waiver 
for  mv  mining  r.iaims  or  sites  on 
National  Park  System  lands.' 

Subpart  B — Conveying  Mining  Claims  or 
Sites  Under  Waiver 

3835.20     Transferring,  .selling,  inheriting,  or 
otherwise  conveying  mining  claims  or 
sites  already  subject  to  a  waiver 

Subpart  C— Annual  FLPMA  Documents 

3835.30  Annual  Fl.PM.A  dot:uments. 

3835.31  When  do  1  file  an  annual  FLPMA 
document? 

3835.32  What  should  I  include  when  I 
submit  an  affidavit  of  assessment  work? 

3835.33  What  should  I  include  when  1 
submit  a  notice  of  intent  to  hold? 

Subpart  D— Defective  Waivers  and  FLPMA 
Filings 

3835.90  Failure  to  comply  with  this  part. 

3835.91  What  if  I  fail  to  file  annual  FLPMA 
documents? 

3835.92  What  if  I  fail  to  submit  a  timely 
waiver  request? 

3835.93  What  happens  if  BLM  finds  a 
defect  in  my  waiver  request? 

Authority:  1 15  Stat  414;  30  U.S.C.  22.  28. 
28f-28k;  43  U.S.C.  2,  1201.  1457,  1740.  1744; 
50  U.S.C.  App.  501.565. 

Subpart  A — Filing  Requirements 

§3835.1     How  do  I  qualify  for  a  waiver? 

(a)  Under  certain  conditions,  you  may 
qualify  for  a  waiver  from  the  annual 
maintenance  fee  requirements.  You 
cannot  obtain  a  waiver  from  service 
charges,  the  location  fee.  the  initial 
maintenance  fee.  or  the  $550  oil  shale 
fee. 

(b)  The  following  table  lists  the  types 
of  waivers  available  and  how  you 
qualify  for  them  (detailed  requirements 
for  each  category  appear  in  §  3835.10): 


Type  of  waiver 


Type  of  waiver 

Qualifications 

(a)  Small 

All  related  parties  must  hold 

Miner 

no  more  than  a  total  of  10 

mining  claims  or  sites  na- 

tionwide, not  including  oil 

shale  claims;  and  All  co- 

claimants  must  qualify  for 

the  small  miner  waiver 

(b)  Soldiers' 

You  and  all  co-claimants 

and  Sailor's 

must  be  military  personnel 

Civil  Relief 

on  active  duty  status. 

Act. 

(c)  Reclame 
tion. 


Qualifications 


(d)  Denial  of 
Access. 


(e)  Mineral 
Patent  Appli- 
cation 


Maintenance  fees  are 
waived  for  your  mining 
claims  or  sites  that  are  un- 

-    dergoing  final  reclamation 
under  subparts  3802. 
3809.  or  3814,  if  you  do 
not  intend  to  continue  min- 
ing, milling,  or  processing 
operations  on  those  sites 

You  have  received  a  dec- 
laration of  taking  or  a  no- 
tice of  intent  to  take  from 
the  National  Park  Service 
(NPS)  or  other  Federal 
agency;  or  the  United 
States  has  otherwise  de- 
nied you  access  to  your 
mining  claim  or  site 

You  have  submitted  an  ap- 
plication for  a  mineral  pat- 
ent under  part  3860  and 
the  Secretary  has  granted 
you  a  final  certificate. 


§  3835.10    How  do  I  request  a  waiver? 

(a)  You  must  submit  BLM's  waiver 
certification  form  on  or  before 
September  1  of  each  assessment  year  for 
which  you  are  seeking  a  waiver.  You 
must  submit  your  waiver  on  or  before 
September  1  for  BLM  to  exempt  your 
claims  or  sites  from  the  annual 
maintenance  fee  requirement  that  is  due 
on  the  same  date.  You  may  have  an 
agent  submit  a  waiver  form  on  your 
behalf  if  you  file  or  have  filed  with  BLM 
a  power  of  attorney  or  other  legal 
documentation  which  shows  that  the 
agent  is  acting  on  your  behalf. 

(b)  All  waiver  requests  must  include: 

(1)  The  names  and  addresses  of  all 
claimants  who  maintain  an  interest  in 
the  mining  claims  or  sites  listed  on  the 
waiver  document; 

(2)  The  original  signatures  of  the 
claimants  of  the  mining  claims  or  sites 
who  are  requesting  the  waiver,  or  the 
original  signature  of  the  authorized 
agent  of  the  owner  or  owners  of  those 
mining  claims  or  sites; 

(3)  The  names  of  the  mining  claims  or 
sites  for  which  you  request  a  waiver; 

(4)  The  serial  numbers,  if  available, 
that  BLM  assigned  to  the  mining  claims 
or  sites;  and 

(5)  The  date  the  maintenance  fee  was 
due  from  which  you  are  seeking  a 
waiver. 

§3835.1 1     What  special  filing  and  reporting 
requirements  pertain  to  the  different  types 
of  waivers? 

(a)  Small  miner  waivers.  Small  miner 
waiver  requests  must  include  a 
declaration  that: 

(1)  You  and  all  related  parties  hold  no 
more  than  a  total  of  10  mining  clciims 
and  sites  nationwide; 


(2)  You  have  completed  or  will 
complete  all  assessment  work  required 
by  the  General  Mining  Law-  and  part 
3836  of  this  chapter  to  maintain  your 
claims  by  the  end  of  the  applicable 
assessment  year. 

(3)  If  you  were  not  required  to 
perform  assessment  work  in  the 
previous  assessment  year,  you  must 
include  the  reason  why  assessment 
work  was  not  required  in  your 
certification,  whether  it  is  because: 

(i)  Your  claim  was  located  in  that 
assessment  year; 

(ii)  You  paid  a  maintenance  fee  to 
maintain  your  claim  during  that 
assessment  year; 

(iii)  Assessment  work  was  deferred  for 
that  year;  or 

(iv)  Any  other  reason  recognized 
under  Federal  law. 

(b)  Soldiers'  and  Sailors'  Civil  Relief 
Act  waivers.  Your  application  for  waiver 
must  include  a  notice  of  active  military 
service  or  entry  into  active  military 
service.  You  must  also  notify  BLM  in 
writing  when  you  leave  active  duty 
status. 

(c)  Reclamation  waivers.  Your 
application  must  include  a  certified 
and/or  notarized  statement  that: 

(1)  States  that  you  are  reclaiming  the 
mining  claims  or  sites; 

(2)  States  your  intent  to  end  mining 
operations  on  the  claims  or  sites 
permanently;  and 

(3)  References  a  reclamation  plan  that 
you  submitted  to  BLM  or  that  BLM 
approved;  or  references  a  reclamation 
plan  approved  by  a  surface  managing 
agency  other  than  BLM. 

(d)  Denial-of-access  waivers.  (1)  Your 
application  must  include  a  statement 
that  you  have  received  a  declaration  of 
taking  or  a  notice  of  intent  to  take  from 
the  National  Park  Service  or  other 
Federal  agency  or  have  otherwise  been 
denied  access  to  your  mining  claim  or 
site  in  writing  by  the  surface 
management  agency  or  a  court. 

(2)  You  must  submit  copies  of  all 
official  documents  you  have  received 
that  demonstrate  the  declaration  of 
taking,  notice  of  intent  to  take,  or  denial 
of  access. 

(3)  Applying  for  National  Park  Service 
(NPS)  approval  of  a  complete  plan  of 
operations  does  not  justify  your  denial- 
of-access  waiver.  While  the  NPS  is 
reviewing  your  plan  of  operations,  or  if 
the  NPS  disapproves  it  but  has  not 
denied  you  access,  or  issued  a  , 
declaration  of  taking  or  a  notice  of 
intent  to  take,  you  must  pay  the  annual 
maintenance  fee. 

(e)  Contest  actions.  If  the  Secretary 
contests  your  mining  claim  or  site  under 
part  4  of  this  title,  you  must  maintain 
the  mining  claim  or  site  until  the 
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Department  of  the  Interior  issues  a  final 
decision. 

(f)  Appeals.  If  you  forfeit  your  mining 
claim  or  site  and  you  file  an  appeal 
under  part  4  of  this  title  and  the  Interior 
Board  of  Land  Appeals  stays  BLM's 
voidance  decision,  you  must  maintain 
your  mining  claim  or  site  through  the 
appeals  process. 


§3835.12     What  are  my  obligations  once  I 
receive  a  waiver? 

If  ELM  allows  vou  the  waiver,  you 
must  then  perform  annual  assessment 
wcirk.  on  time  and  file  annual  FLPMA 
documents.  You  will  find  more 
information  about  annual  FLPMA 
documents  in  §  3835.30  of  this  part,  and 


about  assessment  work  in  part  3836  of 
this  chapter. 

3835.13     How  long  do  the  waivers  last  and 
how  do  I  renew  them? 

The  following  table  states  how  long 
waivers  last  and  explains  how  to  renew 
them: 


Type  of  waiver 


Duration 


Renewal  requirements 


(a)  Small  Miner    One  assessment  year 


(b)  Soldiers 
Act 


and  Sailors  Civil  Relief 


(c)  Reclamation 


Until  SIX  months  after  you  are  released  from  active 
duty  status  or  from  a  military  hospital,  whichever 
is  later 

One  assessment  year 


(d)  Denial  of  Access  One  assessment  year 


(e)   Mineral   Patent 
Final  Certificate. 


Application   with 


Until  patent  issues  or  the  final  certificate  is  can- 
celed BLM  will  not  refund  previously  deposited 
annual  maintenance  fees  to  a  mineral  patent  ap- 
plicant. 


Apply  for  a  small  miner  waiver  bv  each  Septemt>er 
1. 

Your  waiver  is  automatically  renewed  if  you  con- 
tinue to  meet  the  qualifications.  You  must  notify 
BLM  when  you  leave  active  duty  status 

Apply  for  a  reclamation  waiver  by  each  September 
1 

Apply  tor  waiver  certification  by  each  September  1 

None  If  the  final  certificate  is  canceled,  you  must 
pay  the  required  fees  beginning  on  the  Sep- 
tember 1  immediately  following  the  cancellation 
or  file  a  different  form  of  waiver  if  you  quality 


§3835.14  How  do  I  submit  a  small  miner 
waiver  request  for  newly-recorded  mining 
claims? 

In  order  to  obtain  a  small  miner 
waiver  for  newly-recorded  mining 
claims,  you  must — 

(a)(1)  Submit  the  waiver  request  on  or 
before  September  1;  or 

(2)  If  the  mining  claim  or  site  was 
located  before  September  1  and 
recorded  after  September  1  in  a  timely 
manner,  you  must  submit  the  waiver 
request  at  the  time  of  recording  the 
mining  claim  or  site  with  BlM.  and 

(b)  File  on  or  before  the  December  30 
immediately  following  the  September 
1st  for  which  you  applied  for  a  waiver 
a  notice  of  intent  to  hold  the  mining 
claim  or  site.  The  Mining  Law  does  not 
require  you  to  perform  assessment  work 
in  the  assessment  year  in  which  you 
locate  a  mining  claim.  The  notice  of 
intent  to  hold  must  conform  to 
§§3835.31  through  3835.34. 

§3835.15     If  I  qualify  as  a  small  miner,  how 
do  I  apply  for  a  waiver  if  I  paid  the 
maintenance  fee  in  the  last  assessment 
year? 

You  must  submit  a  waiver  request 
complying  with  §  3835.10  before  the 
assessment  year  begins  for  which  you 
wish  to  obtain  a  waiver.  In  additioni  you 
must — 

(a)  Make  a  FLPMA  filing,  in  the  form 
of  a  notice  of  intent  to  hold  under 
§§3835.31  and  3835.34  nf  this  part  on 
or  before  December  30th  immediately 
following  the  submission  of  a  wai\'er 
reouest; 

(b)  Perform  vour  assessment  work  in 
the  assessment  vear  for  which  BLM 
waived  the  maintenance  fee;  and 

(c)  Make  a  FLPMA  filing  in  the  form 
of  an  affidavit  of  assessment  work  under 


§§  3835.31  and  3835.33  of  this  part  on 
or  before  the  December  30th 
immediately  following  the  close  of  the 
assessment  year  in  which  you  ■ 
performed  assessment  work. 

§3835.16     If  I  am  a  qualified  small  miner, 
and  I  obtained  a  waiver  in  one  assessment 
year,  what  must  I  do  If  I  want  to  pay  the 
maintenance  fee  for  the  following 
assessment  year? 

(a)  You  must  perform  the  required 
assessment  work  in  the  assessment  year 
for  which  you  obtained  a  waiver  from 
payment  of  the  annual  maintenance  fee, 
and  fde  the  annual  FLPMA  document 
required  by  the  December  30th 
immediately  following  the  payment  of 
the  maintenance  fee:  and 

(b)  You  must  pay  the  maintenance  fee 
by  the  proper  deadline  for  the  following 
assessment  vear 

§3835.17     What  additional  requirements 
must  I  fulfill  to  obtain  a  small  miner  waiver 
for  my  mining  claims  or  sites  on  National 
Park  System  lands'' 

(a)  Before  performing  cir--i  ^sment 
work  on  National  Park  b\  :>lem  lands, 
you  must  submit  and  obtain  the 
National  Park  Service  (NPS)'s  approval 
of  a  complete  plan  of  operations  in 
compliance  with  regulations  at  36  CFR 
parts  6  and  9.  Your  proposed  activities 
must  further  the  ultimate  commercial 
mineral  development  of  each  claim, 
such  as  delineation  of  the  mineral 
deposit  or  commencement  of 
production.  Once  you  submit  a 
proposed  plan.  NPS  will  evaluate  the 
plan,  conduct  a  validity  exam  if 
necessarv.  and  either  approve  or 
disapprove  the  plan 

(b)(1)  If  NPS  approves  your  plan  of 
operations,  by  the  September  1  on 


which  you  want  to  submit  a  small  miner 
waiver  request  you  must: 

(i)  Post  a  reclamation  bond  with  NPS; 

(ii)  Begin  the  approved  activity;  and 

(iii)  Submit  a  waiver  request 
complying  with  §  3835.10  before  the 
assessment  year  begins  for  which  you 
wish  to  obtain  a  waiver. 

(2)  By  December  30,  you  must  file 
your  afifidavit  of  assessment  work  for  the 
mining  claims  and  a  notice  of  intent  to 
hold  for  your  mill  or  tunnel  sites. 

(c)  If  NPS  does  not  approve  your 
proposed  plan  of  operations  by  July  1, 
to  allow  you  sufficient  time  to  conduct 
assessment  work  before  September  1, 
you  may — 

(1)  Pay  BLM  the  maintenance  fees  by 
September  1: 

(2)  Petition  BLM  before  September  1 
for  a  deferment  of  assessment  work;  or 

(3)  Submit  a  request  for  a  lack  of 
access  waiver. 

Subpart  B — Conveying  Mining  Claims 
or  Sites  Under  Waiver 

§3835.20     Transferring,  selling,  inheriting. 
or  otherwise  conveying  mining  claims  or 
sites  already  subject  to  a  waiver. 

(a)  It  you  purchase,  inherit,  or 
otherwise  obtain  mining  claims  or  sites 
that  are  subject  to  a  waiver,  you  must 
also  qualify  for  the  waiver  in  order  for 
BLM  to  continue  to  apply  the  waiver  to 
the  mining  claims  you  have  received  in 
the  transfer;  or 

(b)  If  you  purchase,  inherit,  or 
otherwise  obtain  mining  claims  or  sites 
that  are  subject  to  a  waiver  and  you  do 
not  qualify  for  the  waiver,  you  must  pay 
the  annual  maintenance  fee  by  the 
September  1  following  the  date  the 
transfer  became  effective  under  state 
law. 


! 
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SubfMMl  C — Annual  FLPMA  Documents 

§  3835.30    Annual  FLPMA  documents. 

§  3835.31     When  do  I  file  an  annual  FLPMA 
document? 

(a)  If  you  must  file  an  annual  FLPMA 
document  as  required  in  paragraph  (d) 
of  this  section,  you  must  file  your 
annual  FLPMA  documents  with  BLM  on 
or  before  the  December  30th  of  the 
calendar  year  in  which  the  assessment 
year  ends.  (For  example,  if  the 
assessment  year  ends  on  September  1 , 
2003.  you  must  file  your  annual  FLPMA 


document  no  later  than  December  30, 
2003.) 

(b)  If  part  3836  of  this  chapter  requires 
you  to  perform  assessment  work,  you 
must  file  an  affidavit  of  assessment 
work.  You  do  not  need  to  complete 
assessment  work  in  the  assessment  year 
when  you  located  your  claim.  (For 
example,  if  you  locate  a  claim  on 
September  2,  2002,  you  first  need  to 
perform  assessment  work  sometime 
between  September  2,  2003,  emd 
September  1.  2004.) 

(c)  If  part  3836  of  this  chapter  does 
not  require  you  to  perform  assessment 


work,  either  because  you  located  the 
claim  during  the  current  assessment 
year  or  because  BLM  has  deferred 
assessment  work,  you  must  submit  a 
notice  of  intent  to  hold  under 
§§  3835.32  and  3835.34  of  this  part  as  an 
armual  FLPMA  document  filing.  You 
must  state  in  the  notice  of  intent  to  hold 
either  that  BLM  has  deferred  the 
assessment  work  requirement  or  that 
you  located  the  claim  during  the  current 
assessment  year. 

(d)  The  following  table  describes  the 
circumstances  under  which  you  must 
file  annual  FLPMA  documents: 


Your  situation 


Affidavit  of  assessment  work  required 


(1)  You  have  paid  annual  maintenance  fees  No 

(2)  You  have  an  oil  shale  placer  claim  No 


(3)  You  have  a  small  miner  waiver  that  covers 
mining  claims 

(4)  You  have  a  small  miner  waiver  that  covers 
mill  or  tunnel  sites 

(5)  You  have  a  Soldiers  and  Sailor's  Civil  Relief 
Act  Waiver 

(6)  You  have  a  reclamation  waiver  

(7)  You  have  a  waiver  t)ecause  you  have  been 
denied  access 

(8)  You  have  a  deferment  of  assessment  work 


Yes,  by  December  30  for  each  assessment 
year  you  obtained  a  small  miner  waiver 

No  affidavit  assessment  work  is  required  for 
mill  or  tunnel  sites. 

No 


Notice  of  intent  to  hold 
required 


No 
No 

No 


(9)  You  have  applied  for  a  mineral  patent  and    No 
BLM  has  issued  a  final  certificate 


No 

Yes,  by  December  30  of  each  year  you  must 

pay  the  $550  oil  shale  fee 
Yes,  but  only  as  descnbed  in  paragraph  (c)  of 

this  section. 
Yes,  notices  of  Intent  to  hold  are  required  for 

mill  and  tunnel  sites. 
No. 

Yes. 
Yes 

Yes,  but  only  as  descnbed  in  paragraph  (c)  of 

this  section. 
No. 


§  3835.32    What  should  I  include  when  I 
submit  an  affidavit  of  assessment  work? 

When  you  submit  an  affidavit  of 
assessment  work  as  required  in 
§  3835.31(d),  you  must  include  the 
following: 

(a)  The  name  and,  if  available,  the 
BLM  serial  number  of  the  claim  for 
which  you  did  assessment  work; 

(b)  Any  known  changes  in  the  mailing 
addresses  of  the  claimants; 

(c)  A  non-refundable  service  charge 
for  each  mining  claim  or  site  affected 
(see  the  table  of  charges  in  §  3830.21  of 
this  chapter);  and 

(d)  An  exact  legible  reproduction  or 
duplicate,  other  than  microfilm  or  other 
electronic  media,  of  either: 

(1)  The  affidavit  of  assessment  work 
that  you  filed  or  will  file  m  the  county 
where  the  claim  is  located;  or 

(2)  The  report  of  geological, 
geochemical.  and  geophysical  surveys 
you  filed  in  the  county  where  the  claim 
is  located,  as  provided  for  in  part  3836 
of  this  chapter. 

§  3835.33    What  should  I  include  when  I 
submit  a  notice  of  intent  to  hold? 

When  you  submit  a  notice  of  intent  to 
hold  as  required  in  §  3835.31(d),  you 
must  include  the  following; 

(a)  An  exact  legible  reproduction  or 
duplicate  of  a  letter  or  other  notice  with 


signatures  of  one  or  more  of  the 
claimants  or  their  agent  that  states  your 
intention  to  hold  the  mining  claims  or 
sites  for  the  calendar  year  in  which  the 
assessment  year  ends,  and  that  you  filed 
or  will  file  a  notice  of  intent  to  hold  in 
the  county  where  the  claim  is  located; 
fb)  If  applicable: 

(1)  A  copy  of  a  BLM  decision  granting 
a  deferment  of  the  aiuiual  assessment 
work;        j 

(2)  A  copy  of  a  pending  petition  for 
deferment  of  the  annual  assessment 
work  including  the  date  you  submitted 
the  petition;  or 

(3)  Any  other  documentation  in  the 
notice  of  intent  to  hold  supporting  why 
you  are  filing  a  notice  of  intent  to  hold 
instead  of  an  assessment  work  filing; 

(c)  The  name  and,  if  available,  the 
BLM  serial  number  of  the  mining  claim 
or  site; 

(d)  Any  known  changes  in  the  mailing 
addresses  of  the  claimants;  and 

(e)  A  non-refundable  service  charge 
for" each  mining  claim  or  site  affected. 
(See  the  table  of  service  charges  in 
§3830.21  of  this  chapter.) 


Subpart  D — Defective  Waivers  and 
FLPMA  Filings 

§  3835.90    Failure  to  comply  with  this  part. 

§  3835.91     What  if  I  fail  to  file  annual 
FLPMA  documents? 

If  you  fail  to  file  an  annual  FLPMA 
document  bv  December  30.  as  required 
in  §  3835.3l'(d),  you  forfeit  the  affected 
mining  claims  or  sites. 

§  3835.92     What  if  I  fail  to  submit  a  timely 
waiver  request? 

(a)  If  you  fail  to  submit  a  qualified 
waiver  request  (see  §  3835.1)  and  also 
fail  to  pay  an  annual  maintenance  fee  by 
September  1st.  you  forfeit  the  affected 
mining  claims  or  sites. 

(b)  If  you  fail  to  list  any  mining  claims 
or  sites  that  you  and  all  related  parties 
own  on  your  small  miner  waiver  request 
and  fail  to  pay  an  annual  maintenance 
fee  by  September  1st,  you  forfeit  the 
unlisted  mining  claims  or  sites. 

(c)  If  you  fail  to  cure  any  defects  in 
your  timely  waiver  request  or  pay  the 
maintenance  fee  wittiin  the  allowed 
time  after  BLM  notifies  vou  of  the 
defects,  you  forfeit  the  affected  mining 
claims  or  sites. 

(d)  If  you,  a  co-claimant,  or  any 
related  parties,  submit  small  miner 
waiver  requests  for  more  than  1 0  mining 
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claim.s  or  sites  and  fail  to  pay  the  $100 
maintenance  fee  for  each  claim  on  or 
before  the  due  date,  you  forfeit  the 
mining  claims  and  sites  and  you  may  be 
subject  to  criminal  penalties  under  18 
U.S.C.  1001. 

§  3835,93     What  happens  it  BLM  finds  a 
detect  in  my  waiver  request? 

(a)  BLM  will  send  you  a  notice 
describing  the  defect  by  certified  mail- 
return  receipt  requested  at  the  most 
recent  address  you  gave  us  on — 

(1)  Your  notice  or  certificate  of 
location; 

(2)  An  address  correction  you  have 
hied  with  BLM; 

(3)  A  valid  transfer  document  filed 
with  BLM;  or 

(4)  The  waiver  request  form. 

(b)  If  the  certified  mail  is  delivered  to 
your  most  recent  address  of  record,  this 
constitutes  legal  service  even  if  you  do 
not  actuallv  receive  the  notice  or 
decision.  (See  43  CFR  1810.2.) 

(c)  You  must  cure  the  defective 
waiver  or  pay  the  annual  maintenance 
fees  within  60  days  of  receiving  BLM 
notification  of  the  defects,  or  forfeit  the 
claim  or  site. 

■  16.  Add  part  3836  to  read  as  follows: 

PART  383&— ANNUAL  ASSESSMENT 
WORK  REQUIREMENTS  FOR  MINING 
CLAIMS 

Subpart  A — Perlorming  Assessment  Work 

Sec. 

3836.10  Performing  assessment  work. 

3836. 11  What  are  the  general  requirements 
for  performing  assessment  work? 

3836.12  What  work  qualifies  as  assessment 
worii? 

^3836.13     What  are  geological,  geochemical. 

or  geophysical  surveys? 
3836.14     What  other  requirements  must 
geological,  geochemical.  or  geophysical 
surveys  meet  to  qualify  as  assessment 
work? 
3836. 1,T     What  happens  if  I  fail  to  perform 
rnquirpH  a'iscssmpni  work'' 

Subpart  B — Deferring  Assessment  Work 

3836.20  Deferring  assessment  work. 

3836.21  How  do  I  qualify  for  a  deferment  of 
assessment  work  on  my  mining  claims? 

3836.22  How  do  1  qualif\-  for  a  deferment  of 
assessment  work  on  my  mining  claims 
that  are  on  National  Park  System  (NPS) 
lands? 

3836.23  How  do  I  petition  for  deferment  of 
assessment  work? 

3836.24  If  BLM  approves  my  petition,  what 
else  must  1  do  to  obtain  a  deferment  of 
assessment  work? 

3836.25  What  if  BLM  denies  my  petition  for 
deferment  of  assessment  work? 

3836.26  How  long  may  a  deferment  of 
assessment  work  last? 

3836.27  When  must  1  complete  my  deferred 
assessment  work? 


Authority:  30  U.S.C.  22.  28,  28b-28e:  50 
U.S.C.  App.  501,  565;  43  U.S.C.  2.  1201, 

14S-7    1740 

Subpart  A — Performing  Assessment 
Work 

§3836  10     Performing  assessment  work. 

§3836.11     What  are  the  general 
requirements  for  performing  assessment 
work? 

(a)  Beginning  in  the  assessment  year 
that  begins  after  yoq  locate  your  mining 
claim,  you  must  expend  SlOO  in  labor 
or  improvements  for  each  claim  for  each 
assessment  year  preceding  the  date  on 
which  you  file  for  a  small  miner  waiver. 

(b)  You  may  perform  assessment  work 
on: 

(1)  Each  individual  claim; 

(2)  One  or  more  claims  in  a  group  of 
contiguous  lode  or  placer  claims  that 
you  own  or  hold  an  interest  in  and  that 
cover  the  same  mineral  deposit;  or 

(3)  Adjacent  or  nearby  lands  if  the 
work  supports  development  of  the 
minerals  on  the  claim(s). 

(c)  Your  total  expenditure  must  equal 
at  least  $100  per  claim. 

§3836.12     What  work  qualifier  as 
assessment  work? 

Assessment  work  includes,  but  is  not 

limited  to — 

(a)  Drilling,  excavations,  driving 
shafts  and  tunnels,  sampling 
(geochemical  or  bulk),  road  construction 
on  or  for  the  benefit  of  the  mining  claim; 
and 

(b)  Geological,  geochemical.  and 
geophysical  surveys. 

§3836.13     What  are  geological, 
geochemical.  or  geophysical  surveys? 

(a)  Geological  sun'eys  are  surveys  of 
the  geology  of  mineral  deposits.  These 
are  done  by,  among  other  things,  taking 
mineral  samples,  mapping  rock  units, 
mapping  structures,  and  mapping 
mineralized  zones. 

(b)  Geocheinical  surveys  are  surveys 
of  the  chemistry  of  mineral  deposits. 
They  are  done  by,  among  other  things, 
sampling  soils,  waters,  and  bedrock  to 
identify'  areas  of  anomalous  mineral 
values  and  quantities  that  may  in  turn 
identify  mineral  deposits. 

(c)  Geophysical  surveys  are  surveys  of 
the  physical  chajacteristics  of  mineral 
deposits  to  measure  physical  differences 
between  rock  types  or  physical 
discontinuities  in  geological  formations. 
These  surveys  include,  among  other 
things,  magnetic  and  electromagnetic 
surx'eys,  gravity  surveys,  seismic 
sur\'eys,  and  multispectral  surveys. 


§3836.14    What  other  requirements  must 
geological,  geochemical.  or  geophysical 
surveys  meet  to  quality  as  assessment 
work"' 

(a)  Qualified  experts  must  conduct  the 
surveys  and  verify  the  results  in  a 
detailed  report  filed  in  the  county  or 
recording  district  office  where  the  claim 
is  recorded.  A  qualified  expert  is  a 
geologist  or  mining  engineer  qualified 
by  education  and  experience  to  conduct 
geological,  geochemical.  or  geophysical 
surveys. 

(b)  You  must  record  the  report  on  the 
surveys  with  BLM  and  the  local 
recording  office,  as  provided  in  part 
3835  of  this  chapter.  This  report  must 
set  forth  fully  the  following: 

(1)  The  location  of  the  work 
performed  in  relation  to  the  point  of 
discover].'  and  boundaries  of  the  claim; 

(2)  The  nature,  extent,  and  cost  of  the 
work  performed; 

(3)  The  basic  findings  of  the  surveys: 
and 

(4)  The  name,  address,  and 
professional  background  of  persons 
conducting  the  work  and  analyzing  the 
data. 

(c)  You  may  not  count  these  sur\'eys 
as  assessment  work  for  more  than  2 
consecutive  years  or  for  more  than  a 
total  of  5  years  on  any  one  mining 
claim. 

(d)  No  survey  may  repeat  any 
previous  survey  of  the  same  claim  and 
still  qualifv'  as  assessment  work. 

§3836  15     What  happens  if  I  fail  to  perform 
required  assessment  work? 

If  you  are  required  to  perform 
assessment  work  and — 

(a)  You  fail  to  perform  the  assessment 
work  as  required  in  this  part,  your  claim 
is  open  to  relocation  by  a  rival  claimant 
as  if  no  location  had  ever  been  made;  or 

(b)  You  fail  substantially  to  perform 
the  assessment  work  as  required  in  this 
part  and  the  land  is  withdrawn  from 
mineral  entr\'  or  the  mineral  for  which 
the  claim  was  located  is  no  longer 
subject  to  the  Mining  Law,  BLM  may 
declare  your  claim  forfeited. 

Subpart  B — Deterring  Assessment 
Work 

§  3836.20     Deferring  assessment  work. 

(dj  Under  sonie  tir;  urastances,  you 
may  obtain  a  temporary  deferment  that 
relieves  you  from  performing  annual 
assessment  work  on  your  mining  claims. 
You  may  include  more  than  one  mining 
claim  in  one  deferment  petition  if  the 
claims  are  contiguous. 

(b)  If  BLM  grants  vou  a  deferment, 
you  have  merely  deferred  doing  the 
assessment  work.  You  sdll  must 
complete  that  assessment  work  for  that 
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as.sessment  year  after  the  deferment 
perinij  ends,  as  provided  Ln  i?  3836,27 

§  3836.21     How  do  I  qualify  for  a  deferment 
of  assessment  work  on  my  mining  claims? 

Yon  qualify  for  a  deferment  of 
assessment  work  if — 

i)  Vou  have  a  mining  claim  or  group 
(lining  claims  that  you  cannot  enter 
iM  gain  access  to  because — 

It)  The  claims  are  surrounded  by 
lands  owned  bv  others,  including  BLM. 
and  the  land  owner  has  refused  to  give 
\i)u  a  rit;lit-nf-\vav  or  vou  are  in 
litigation  regarding  the  right-of-way  or    , 
in  the  process  of  acquiring  the  right-of- 
way  under  state  law;  or 

(2)  Some  other  legal  impediment 
prevents  your  accf^s. 

(b)  ^'ou  have  received  a  declaration  of 
taking  or  notice  of  intent  by  the  Federal 
c;u\ernnient  tn  take  the  claim. 

§  3836.22     How  do  I  qualify  for  a  deferment 
of  assessment  work  on  my  mining  claims 
ttiat  are  on  National  Park  System  (NPS) 
lands? 

Correspondence  from  NfPS  merely 
denying  \our  Plan  of  Operations  for 
incompleteness  or  inadequacv  will  not 
suffice  for  a  deferment  of  assessment 
work.  Tf)  qualify  for  a  deferment  of 
assessment  work  on  claims  situated  on 
NPS  lands- 
la)  You  must  obtain  a  letter  from  NPS 
stating  that — 

( 1 1  N1\S  received  and  found  vour 
proposed  Plan  of  Operations  to  be 
complete; 

(2)  NTS  cannot  act  on  the  plan  until 
it  conducts  a  validitv  e.xam;  and 

(3)  iNPS  anticipates  completing  the 
validity  exam  after  the  assessment  year 
ends. 

lb)  Y(ni  must  send  NPSs  letter  to 
BLM.  along  with  other  documents  and 
information  that  BLM  requires  (see 
5}  383fi  23)  to  support  your  petition  for 
deferment  nf  assessment  vv^ork. 

§  3836.23     How  do  I  petition  for  deferment 
of  assessment  work? 

In  order  to  applv  for  deferment — 

(a)  You  must  submit  a  petition  with 
the  BL.M  State  ()ffic:e  that  includes: 

(1)  The  names  of  the  claims; 

(2)  The  BLM  serial  numbers  assigned 
to  the  c;laims; 

(3)  The  starting  date  of  the  one-vear 
period  of  the  requested  deferment;  and 

(4)  A  statement  that  vou  plan  to  file 

a  small  miner  waiver  form  bv  September 
1st. 

(b)  If  you  are  submitting  the  petition 
because  BLM  or  another  party  has 
denied  you  a  right-of-wav,  vou  must 
also  describe — 

(1)  The  ownership  and  nature  of  the 
land,  including  topography,  vegetation, 
surface  water,  and  existing  roads,  over 


which  you  were  seeking  a  right-of-way 
to  reach  your  claims; 

(2)  The  land  over  which  you  are 
seeking  a  right-of-way  by  legal 
subdivision  if  the  land  is  surveyed; 

(3)  Why  present  use  of  the  right-of- 
way  is  denied  or  prevented; 

(4)  The  steps  you  have  taken  to 
acquire  the  right  to  cross  the  lands;  and 

(5)  VVheliher  any  other  right-of-way  is 
available  and  if  so,  why  it  is  not  feasible 
to  use  that  right-of-way. 

(c)  If  you  are  submitting  the  petition 
because  of  other  legal  impediments  to 
your  access  to  the  claim,  you  must 
describe  the  legal  impediments  and 
submit  copies  of  any  documents  you 
have  that  evidence  the  legal 
impedime0ts. 

(d)  You  must  record  in  the  local 
recording  office  a  notice  that  you  are 
petitioning  BLM  for  a  deferment  of 
assessment  work. 

(e)  You  must  attach  a  copy  of  the 
notice  required  by  paragraph  (d)  of  this 
section  to  the  petition  vou  submit  to 
BLM. 

(f)  At  least  one  of  the  claimants  of 
each  of  the  mining  claims  for  which  you 
request  a  deferment  must  sign: 

(1)  The  petition  you  submit  to  BLM; 
and 

(2)  The  original  notice  you  record 
with  the  local  recording  office. 

(g)  You  must  pay  a  non-refundable 
service  charge  with  each  petition.  (See 
the  table  of  fees  and  charges  in 

§  3830,21  of  this  chapter.) 

§  3836.24     If  BLM  approves  my  petition, 
what  else  must  I  do  to  obtain  a  deferment 
of  assessment  work? 

You  must  record  a  copy  of  BLMs 
decision  regarding  your  petition  in  the 
local  recording  office. 

§3836.25     What  if  BLM  denies  my  petition 
for  deferment  of  assessment  work? 

If  BLM  denies  your  petition  for 
deferment  of  assessment  work,  and  the 
assessment  year  has  ended,  BLM  will 
give  you  60  days  from  the  date  you 
receive  the  BLM  decision  denying  the 
petition  in  which  to  pay  the 
maintenance  fee  to  maintain  your  claim. 

§  3836.26     How  long  may  a  deferment  of 
assessment  work  last? 

(a)  BL.M  may  grant  a  deferment  for  up 
to  one  assessment  year,"However,  the 
deferment  ends  automatically  if  the 
reason  for  the  deferment  ends. 

(b)  The  deferment  period  will  begin 
on  the  date  you  request  in  the  petition 
unless  BLMs  approval  sets  a  different 
date. 

(c)  You  may  petition  to  renew  the 
deferment  for  one  additional  assessment 
year  if  a  valid  reason  for  a  deferment 
continues.  BLM  cannot  renew  your 


deferment  of  assessment  work  more 
than  once. 

§  3836.27    When  must  I  complete  my 
deferred  assessment  work? 

(a)  You  may  begin  the  deferred 
assessment  work  any  time  after  the 
deferment  ends.  However,  you  must 
complete  it  before  the  end  of  the 
following  assessment  year.  For  example, 
if  your  deferment  ends  on  July  15,  2008, 
you  must  complete  all  the  deferred 
assessment  work  by  Se[)tember  1.  2009. 
in  addititin  to  completing  the  regular 
assessment  work  due  on  that  date. 

(b)  You  may  also  choose  to  pav  the 
annual  maintenance  fees  for  the  vears 
deferred  instead  of  performing  tbe 
deferred  assessment  work. 

■  1 7  Add  part  3837  to  read  as  follows: 

PART  3837— ACQUIRING  A 
DELINQUENT  CO-CLAIMANT  S 
INTERESTS  IN  A  MINING  CLAIM  OR 
SITE 

Subpart  A — Conditions  for  Acquiring  a 
Delinquest  Co-Claimant's  Interests  in  a 
Mining  Claim  or  Site 

SfL. 

3837.10  Conditions  tor  ai:quiring  a 
delinquenl  co-claimant's  interests. 

3837.11  When  may  I  acquire  a  delinquent 
co-claimant's  interest  in  a  mining  claim 
or  site? 

Subpart  B — Acquisition  Procedures 

3837,20     .Xcquisilioii. 

38;i7,:il  H(jvv  do  1  iintilv  the  delinquent  co- 
claimant  that  1  want  to  acquire  his  or  her 
interests? 

3837.22  How  long  does  a  delinquent  co- 
claimant  have  after  notitii:ation  to 
contribute  a  proportionate  share  of  the 
assessment  work,  expenditures,  or 
maintenancje  fees? 

3837.23  How  do  I  noti(\  BLM  that  1  have 
acquired  a  delinquent  cu-claimant's 
interests  in  a  mining  i:laim  or  site? 

3837.24  What  kind  of  evidence  must  I 
submit  to  BLM  to  show  I  have  properly 
notified  the  delinqiiont  (,o  i  laimant? 

Subpart  C — Resolving  Co-Claimant 
Disputes  About  Acquiring  a  Delinquest  Co- 
Claimant's  Interests 

3837  , it)     Disputes  about  acquiring  a 
delinquent  co-claimant's  interests. 

Authority:  43  U.S.C.  2,  1201,  1457;  50 
II..S.(,.  ,\pp',  501,  5fi5:  30  U,S,C,  28, 

Subpart  A — Conditions  for  Acquiring  a 
Delinquest  Co-Claimant's  Interests  in  a 
Mining  Claim  or  Site 

§  3837. 1 0    Conditions  for  acquiring  a 
delinquent  co-claimant's  interests. 

§  3837.1 1     When  may  I  acquire  a  delinquent 
co-claimant's  interests  in  a  mining  claim  or 
site? 

(a)  You  may  acquire  a  co-claimant's 
interest  in  a  mining  claim  or  site  under 
the  following  circumstances: 
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(1)  You  are  a  co-claimant  who  has 
performed  the  assessment  work,  made 
improvements,  or  paid  the  maintenance 
fees  required  under  parts  3834  and  3836 
of  this  chapter; 

(2)  Your  co-claimant  fails  to 
contribute  a  proportionate  share  of  the 
assessment  work,  expenditures,  or 
maintenance  fees  by  the  end  of  the 
assessment  year  concerned; 

(3)  You  notif\-  the  delinquent  co- 
claimant  of  the  alleged  delinquency  as 
provided  in  §  3837.21;  and 

(4)  if.  within  90  days  foUowmg  the 
date  the  delinquent  co-claimant 
received  the  notice  provided  for  under 
§  3837.21  or  90  days  followmg  the  end 
of  the  publication  period  described  in 
§3837.21.  the  delinquent  co-claimant 
fails  or  refuses  to  contribute  a 
proportionate  share  of  the  assessment 
work,  expenditures,  or  maintenance 
fees,  the  remaining  co-claimants  acquire 
the  delinquent  co-claimant's  share  in 
the  mining  claim  or  site. 

(b)  You  may  not  acquire  a  co- 
claimant's  interest  in  a  mining  claim  or 
site  if  the  co-claimant  is  on  active 
military  duty. 

Subpart  B — Acquisition  Procedures 

§3837.20     Acquisition. 

§  3837.21     How  do  I  notify  the  delinquent 
co-claimant  that  I  want  to  acquire  his  or  her 
interests? 

(a)  You  must  give  the  delinquent  co- 
claimant  written  notice  by  mail  using 
registered  or  certified  mail,  return 
receipt  requested,  or  by  personal 
service;  or 

(b)  If.  after  diligent  search,  you  cannot 
locate  the  delinquent  co-claimant,  you 
must  publish  notification  in  a 
newspaper  nearest  the  location  of  the 
claims  or  sites  at  least  once  a  week  for 
90  days. 

§3837.22     How  long  does  a  delinquent  co- 
claimant  have  after  notification  to 
contribute  a  proportionate  share  of  the 
assessment  work,  expenditures,  or 
maintenance  fees? 

The  delinquent  co-claimant  must 
contribute  a  proportionate  share  of  the 
assessment  work,  expenditures,  or 
maintenance  fees  within  90  days  after 
the  date  on  which — 

(a)  The  co-claimant  received  written 
notice  by  mail  or  personal  service;  or 

(b)  The  90-day  newspaper  publication 
period  ended. 

§  3837.23     How  do  I  notify  BLM  that  I  have 
acquired  a  delinquent  co-claimant's 
interests  in  a  mining  claim  or  site? 

If  vou  acquire  a  delinquent  co- 
claimant's  interests  in  a  mining  claim  or 
site,  vou  must  submit — 


(a)  Evidence  that  you  properly 

notified  the  delinquent  co-claimant; 

(b)  An  originally  signed  and  dated 
statement  by  all  the  compliant  co- 
claimants  that  the  delinquent  co- 
claimant  failed  to  contribute  the  proper 
proportion  of  assessment  work, 
expenditures,  or  maintenance  fees 
within  the  period  fixed  by  the  statute; 
and 

(c)  A  non-refundable  service  charge 
for  a  transfer  of  interest,  as  found  in  the 
table  of  fees  in  §3830.21  of  this  chapter 

§3837.24     What  kind  of  evidence  must  I 
submit  to  BLM  to  show  I  have  properly 
notified  the  delinquent  co-claimant? 

(a)  If  you  gave  written  notice  to  the 
delinquent  co-claimant  by  personal 
service,  you  must  sign  and  submit  a 
notarized  affidavit  explaining  how  and 
when  vou  delivered  the  written  notice 
to  the  delinquent  co-claimant. 

(b)  If  you  gave  written  notice  to  the 
delinquent  co-claimant  by  mail,  you 
must  submit: 

(1)  A  copy  of  the  notice  you  mailed 
to  the  delinquent  co-claimant;  and 

(2)  A  copy  of  the  signed  U.S.  Postal 
Service  return  receipt  from  the 
registered  or  certified  envelope  in  which 
you  sent  the  notice  to  the  delinquent  co- 
claimant. 

(c)  If  you  published  the  notice  in  a 
newspaper,  you  must  submit: 

(1)  A  statement  from  the  newspaper 
publisher  or  the  publisher's  authorized 
representative  describing  the 
publication,  including  the  beginning 
and  ending  dates  of  publication: 

(2)  A  printed  copy  of  the  published 
notice;  and 

(3)  A  notarized  affidavit  attesting  that 
you  conducted  a  diligent  search  for  the 
delinquent  co-claimant,  you  could  not 
locate  the  delinquent  co-claimant,  and 
therefore  notification  by  publication 
was  necessary. 

Subpart  C — Resolving  Co-Claimant 
Disputes  About  Acquiring  a  Delinquent 
Co-Claimants  Interests 

§3837.30     Disputes  about  acquiring  a 
delinquent  co-claimants  interests. 

II  ( (i-clainiants  are  engaged  in  a 
dispute  regarding  the  acquisition  of  a 
delinquent  co-claimant's  interests — 

(a)  The  co-claimants  must  resolve  the 
dispute,  without  BLM  involvement,  in  a 
court  of  competent  jurisdiction  or 
proceeding  as  permitted  within  the  state 
where  the  disputed  claims  are  located. 

(b)  The  co-claimants  must  file  with 
BLM  a  certified  copy  of  the  judgment, 
decree,  or  settlement  agreement 
resolving  the  dispute  before  BLM  will 
update  its  records. 

■  18.  Add  part  3838  to  read  as  follows: 


PART  3838— SPECIAL  PROCEDURES 
FOR  LOCATING  AND  RECORDING 
MINING  CLAIMS  AND  TUNNEL  SITES 
ON  STOCKRAISING  HOMESTEAD  ACT 
(SRHA)  LANDS 

Subpart  A — General  Provisions 

Sec. 

3838.1  What  are  SRHA  lands? 

3838.2  How  are  SRHA  lands  different  from 
other  Federal  lands? 

3838.3  What  rules  must  I  follow  to  explore 
for  minerals  and  locate  mining  claims  on 
SRHA  lands? 

Subpart  B — Locating  and  Recording  Mining 
Claims  and  Tunnel  Sites  on  SRHA  Lands 

3838.10  Procedures  lor  locating  and 
recording  a  mining  claim  or  tunnel  site 
on  SRHA  lands. 

3838.11  How  do  I  locate  and  record  mining 
claims  or  tunnel  sites  on  SRHA  lands? 

3838.12  What  must  I  include  in  a  NOITL  on 
SRHA  lands? 

3838.13  What  restrictions  are  there  on 
submitting  a  NOITL  on  SRHA  lands? 

3838.14  What  will  BLM  do  when  I  submit 
a  NOITL  for  SRHA  lands? 

3838.15  How  do  I  benefit  from  properly 
submitting  a  NOITL  on  SRHA  lands? 

3838.16  What  happens  if  the  surface  owner 
of  the  SRHA  lands  changes? 

3838.17  How  do  I  locate  mining  claims  or 
tunnel  sites  after  1  follow  the  NOITL 
Procedures? 

Subpart  C — Compliance  Problems 

3838.90  Failure  to  comply  with  this  part. 

3838.91  What  if  I  fail  to  comply  with  this 
part? 

Authority:  43  U.S.C.  299(b),  1201,  1457. 
1740.  1744;  30  U.S.C.  22  et  seq. 

Subpart  A — General  Provisions 
§  3838.1     What  are  SRHA  lands'' 
SRHA  lands  are  lands  that  were — 

(a)  Patented  under  the  Stockraising 
Homestead  Act  of  1916,  as  amended  {30 
U.S.C.  54  and  43  U.S.C.  299);  or 

(b)  Originally  entered  under  the 
Homestead  Act  of  1862,  as  amended, 
and  patented  under  the  SRH,\  after 
December  29,  1916. 

§3838.2     How  are  SRHA  lands  different 
from  other  Federal  lands? 

SRHA  lands  are  different  from  other 
Federal  lands  in  that  the  United  States 
owns  the  mineral  estate  of  SRHA  lands, 
but  not  the  surface  estate.  Patents  issued 
under  the  SRHA,  and  Homestead  .^ct 
entries  patented  under  the  SRHA. 
reserved  the  mineral  estate  to  the  United 
States  along  with  the  right  to  enter, 
mine,  and  remove  any  reserved  minerals 
that  may  be  present  in  the  mineral 
estate. 
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§  3838.3    What  rules  must  I  follow  to 
explore  for  minerals  and  locate  mining 
claims  on  SRHA  lands? 

(a)  The  regulations  in  this  part 
describe  how  to  notify  the  surface 
owner  before  exploring  for  minerals  or 
locating  a  mining  claim  on  the  mineral 
estate  of  SRHA  lands. 

(b)  If  you  ow^n  the  surface  estate  of 
SRHA  lands  and  want  to  explore  for 
muierals  or  locate  a  mining  claim  on  the 
Federally-reserved  mineral  estate,  you 
do  not  need  to  follow  the  requirements 
in  this  part,  but  you  must  follow  the 
requirements  in  parts  .3832,  3833,  3834 
and  383,T  of  this  chapter 

Subpart  B — Locating  and  Recording 
Mining  Claims  and  TunneLSites  on 
SRHA  Lands 

§3838.10     Procedures  for  locating  and 
recording  a  mining  claim  or  tunnel  site  on 
SRHA  lands. 

§  3838.1 1  How  do  I  locate  and  record 
mining  claims  or  tunnel  sites  on  SRHA 
lands? 

(a)  You  must — 

(1)  Submit  A  notice  of  intent  to  locate 
mining  claims  form  (NOITL).  which  you 
may  obtain  from  BLM.  with  the  proper 
BL\I  State  Office  and  submit  a  non- 
refundable service  charge  for  processing 
the  NOITL  (see  the  table  of  fees  in 
§3830.21  of  this  chapter): 

(2)  Serve  a  copy  of  the  NOITL  on  the 
surface  ownerfs)  of  record,  by  registered 
or  certified  mail,  return  receipt 
requested:  and 

(3)  Submit  proof  to  BLM  that  you 
served  a  copy  of  the  NOITL  on  the 
surface  owner(s)  t(j  f:omplete 
submission  of  a  NOITL  with  BLM. 

(b)  You  can  submit  the  NOITL  to  BLM 
and  serve  a  copy  of  the  NOITL  on  the 
surface  ownerfs)  at  the  same;  time. 

u^  If  vou  want  to  explore  parcels  of 
laud  that  are  owned  by  different  people. 
vnu  must  submit  a  separate  NOITL  for 
each  parcel  of  land. 

(d)  You  must — 

(1)  Wait  30  days  after  you  serve  the 
surface  owner(s)  with  the  NOITL  before 
entering  the  lands  to  explore  for 
minerals  or  locate  a  mining  claim  or 
tunnel  site:  and 

(2)  Follow  procedures  for  locating 
mining  claims  and  tunnel  sites  in  part 
3832.  recording  mining  claim  and 
tunnel  sites  in  part  3833.  and  annual 
maintenance  of  mining  chiims  in  parts 
38.<4  and  383,t  of  this  cha[)ter. 

§  3838.1 2     What  must  I  include  in  a  NOITL 
on  SRHA  lands? 

A  .NOITL  must  include: 

(a)  The  name>.  mailing  address,  and 
telephone  numbers  of  evervone  who  is 
filing  the  .NOITL.  An  agentmav  file  the 


NOITL  on  behalf  of  others  as  long  as  the 
NOITL  is  accompanied  with  proof  that 
the  agent  is  authorized  to  act  on  behalf 
of  the  others. 

(b)  Information  about  the  surface 
owners,  including: 

(1)  The  names,  mailing  addresses,  and 
telephone  numbers  of  all  known  surface 
owners  of  the  parcel  of  land  you  want 

to  enter; 

(2)  Evidence  of  surface  ownership  of 
all  parcels  covered  by  the  NOITL 
obtained  from  the  tax  records  of  the 
local  government.  The  evidence  must 
show  the  name  of  the  persons  paying 
the  taxes,  and  must  contain  a  legal 
description  of  the  taxed  parcel. 

(3)  A  description  of  the  lands  covered 
by  the  NOITL,  including: 

(i)  The  total  number  of  acres  to  the 
nearest  whole  acre:  and 

(ii)  A  map  and  legal  land  description 
to  the  nearest  5-acre  subdivision  or  lot 
based  on  a  U.S.  Public  Land  Survey  of 
the  lands  covered  by  the  NOITL, 
including  access  routes:  and 

(4)  A  brief  description  of  the  proposed 
mineral  activities,  including: 

(i)  The  name,  mailing  address,  and 
telephone  number  of  the  person  who 
will  be  manaoing  the  activities,  and 

(ii)  A  list  of  the  dates  on  which  the 
activities  will  take  place. 

§3838.13     What  restrictions  are  there  on 
submitting  a  NOITL  on  SRHA  lands? 

(a)  At  anj  one  time,  you  or  your 
affiliates  may  not  hold  NOITLs  for  more 
than  1 ,280  acres  of  land  owned  by  a 
single  surface  owner  in  any  one  state. 

(b)  At  any  one  time,  you  or  your 
affiliates  may  not  hold  NOITLs  for  more 
than  6.400  acres  of  land  in  any  one 
state. 

(c)  Your  NOITL  will  expire  90  days 
afte'r  you  submit  it  with  BLM.  unless 
you  submit  to  BLM  a  plan  of  operations 
that  complies  with  part  3809  of  this 
chapter  within  the  90-day  period. 

(a)  After  your  NOITL  expires,  you  are 
not  allowed  to  submit  another  NOITL 
for  the  same  lands  until  30  days  after 
the  expiration  of  the  previouslv-filed 
NOITL. 

(e)  Only  those  persons  whose  names 
are  listed  on  the  properly-submitted 
NOITL,  or  their  agents,  will  be  allowed 
to  explore  for  minerals  or  locate  mining 
claims  or  tunnel  sites  on  the  lands 
covered  by  the  NOITL. 

(f)  For  purposes  of  this  section,  the 
term  "affiliates"  means,  with  respect  to 
any  person,  any  other  person  which 
controls,  is  controlled  by,  or  is  under 
common  control  with,  such  person. 

§3838.14     What  will  BLM  do  when  I  submit 
a  NOITL  for  SRHA  lands? 

When  BI4M  accepts  a  properly 
completed  and  executed  NOITL,  we  will 


note  the  official  land  status  records.  The 
90-day  segregation  period  begins  the 
day  we  receive  a  complete  NOITL. 

§  3838.15     How  do  I  benefit  from  properly 
submitting  a  NOITL  on  SRHA  lands? 

(a)  For  a  90-day  period  after  vou 
submit  a  NOITL  with  BLM  and  30  days 
after  you  give  notice  to  the  surface 
owner: 

(1)  You  may  enter  the  lands  covered 
by  the  NOITL  to  explore  for  minerals 
and  locate  mining  claims  (see  §  3838.10 
for  location  procedures): 

(2)  You  may  cause  only  minimal 
disturbance  of  the  surface  resources  on 
the  lands  covered  by  the  NOITL: 

(3)  You  must  not  use  mechanized 
earthmoving  equipment,  explosives,  or 
toxic  or  hazardous  materials:  and 

(4)  You  must  not  construct  roads  or 
drill  pads, 

(b)  For  90  days  after  BLM  accepts 
your  NOITL.  no  other  person,  including 
the  surface  owner,  may— 

(1)  Submit  a  NOITL  for  any  lands 
included  in  your  NOITL: 

(2)  Explore  for  minerals  or  locate  a 
mining  claim  on  the  lands  included  in 
your  NOITL:  or 

(3)  File  an  application  to  acquire  any 
interest  under  section  209  of  FLPMA 
and  part  2720  of  this  chapter  in  the 
lands  included  in  your  NOITL. 

(c)  If  you  file  a  plan  of  operations 
under  subpart  3809  of  this  chapter  with 
BLM.  as  provided  in  Section  1  of  the 
Act  of  April  16.  1993,  43  U.S.C.  299(b), 
within  the  90-day  period,  BLM  will 
extend  the  effects  of  the  90-dav  period 
until  BL.M  approves  or  denies  the  plan 
of  operations  under  subpart  3809. 

(d)  Before  you  conduct  mineral 
activities,  you  must  post  a  bend  or  other 
financial  guarantee  to  cover  completion 
of  reclamation  (see  subpart  3809  of  this 
chapter),  compensation  to  the  surface 
owner  for  permanent  damages  to  the 
surface  and  loss  or  impairment  of  the 
surface,  and  to  cover  permanent  loss  of 
income  due  to  reduction  in  the  owner's 
use  of  the  land. 

§3838.16     What  happens  if  the  surface 
owner  of  the  SRHA  lands  changes? 

If  the  surface  owner  transfers  all  or 
part  of  the  surface  to  a  new  owner  after 
you  have  recorded  a  NOITL  and  served 
it  on  the  surface  owner,  you  do  not  have 
to  serve  a  copy  of  the  NOITL  on  the  new 
surface  owners. 

Subpart  C— Compliance  Problems 

§  3838.90     Failure  to  comply  with  this  part. 

§  3838.91     What  if  I  fail  to  comply  with  this 
part? 

If  you  fail  to  comply  with  the 
requirements  in  this  pari,  the  NOITL  is 


Federal  Register/ Vol.  bH.  No.   206  '  Fridav.  October  24.  2()03'Ru!p.s  and  Rptjulation,'; 


61081 


void.  Mining  claims  or  tunnel  sites 
located  under  a  void  NOITL  are  nul 
and  void  from  the  beginning  and  w  i 
will  cancel  them 


PART  383^— SPECIAL  LAWS.  IN 
ADDITION  TO  FLPMA.  THAT  REQUIRE 
RECORDING  OR  NOTICE  [RESERVED] 

■  IM  :\<]d  ,in(i  resir\.'  pari  ^^  '.m 

PART  3840— NATURE  AND  CLASSES 
OF  MINING  CLAIMS  [REMOVED] 

■  20.  Remove  part  3840  in  its  entirety. 


PART  3850— ASSESSMENT  WORK 
[REMOVED] 

K  _  i   Remove  part  3850  in  its  entirety. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7577-9] 

Standards  for  the  Use  or  Disposal  of 
Sewrage  Sludge:  Decision  Not  To 
Regulate  Dioxins  in  Land-Applied 
Sewage  Sludge 

AGENCY:  Environmental  Protection 

Agency 

action:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agencv)  is 
giving  final  notice  of  its  determination 
that  neither  numerical  limitations  nor 
requirements  for  management  practices 
are  currently  needed  to  protect  human 
health  and  the  environment  from 


reasonably  anticipated  adverse  effects 
from  dioxin  and  dioxin-like  compounds 
in  land-applied  sewage  sludge. 
DATES:  In  accordance  with  40  CFR  23.2. 
this  final  decision  is  promulgated  for 
purposes  of  judicial  review  as  of  1  p.m. 
Eastern  Time  on  November  7,  2003. 
Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  this  final 
action  can  be  obtained  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  within  120  days  after 
the  final  action  is  considered 
promulgated  for  purposes  of  judicial 
review 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cantilli.  U.S.  Environmental 
Protection  Agency.  Office  of  Water, 
Office  of  Science  and  Technology, 
Health  and  Ecological  Criteria  Division 


(4304T),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460  (202)  566- 
1091.  cantilli.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Interested  Entities 

Entities  typically  regulated  by 
Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge  are  those  that  prepare 
sewage  sludge  (also  called  "biosolids") 
and/ or  use  or  dispose  of  the  sewage 
sludge  through  application  to  the  land, 
placement  in  a  surface  disposal  unit,  or 
incineration  in  a  sewage  sludge 
incinerator.  Entities  potentially 
interested  by  today's  notice  include 
those  that  prepare  and/or  use  sewage 
sludge  for  land-application  purposes. 
Categories  and  entities  interested  in 
today's  action  include: 


Category 

Examples  of  affected  entities 

State/Local/Trit)al  Government  

Publicly  owned  treatment  works  and  otfier  treatment  works  ttiat  treat 
domestic  sewage,  prepare  sewage  sludge,  and/or  apply  sewage 
sludge  to  the  land 

Federal  Agencies  with  treatment  works  that  treat  domestic  sewage, 
prepare  sewage  sludge,  and/or  apply  sewage  sludge  to  the  land. 

Individuals  who  apply  sewage  sludge  to  land. 

Pnvately-owned  treatment  works  that  treat  domestic  sewage,  and  per- 
sons who  receive  sewage  sludge  and  change  the  quality  of  the  sew- 
age sludge  t)efore  it  is  applied  to  the  land. 

Federal  Govemmenf 

Famiers  and  ranchers  

Industry  

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  interested  in 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
interested.  To  determine  whether  your 
facility  is  affected  by  this  action,  you 
should  carefully  examine  today's  notice. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OVV-2002-0019. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public:  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  docket  is  the  collection  of 
materials  that  are  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 


Docket  Center,  (EPA/DC)  EPA  West, 
Room  8102.  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  :l/www.  epa  .gov/fedrgstr/. 

"An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  B.l. 


C.  Table  of  Contents 

I.  Abbrt!viation.s  and  Acronyms  Used 

II.  What  Is  the  Legal  History  of  the  Standards 

for  the  Use  and  Disposal  of  Sewage 
Sludge? 

III.  What  Did  E?\  Propose  for  Dioxins  in 

Land-Applied  Sewage  Sludge? 
.\.  Proposed  Rule 
B,  Notice  of  Data  Availability  (NODA) 

IV.  What  Final  Action  Is  EPA  taking  Today? 

V.  What  is  the  Basis  for  This  Final  Action  for 

Dioxins  in  Land-Applied  Sewage         ^ 
Sludge? 

A.  Overview 

B.  Assessment  of  Cancer  Risk  From 
Dioxins  in  Land-Applied  Sewage  Sludge 

C.  Findings  Concerning  Ecological  Effects 

D.  Indit.ations  From  the  2001  Survey  of 
Dioxins  in  Sewage  Sludge 

VI.  Environmental  lustice 

VII.  Discussion  of  Scientific  Information 
Presented  in  the  NODA 

A.  Assessing  Cancer  Risk 

B.  Assessing  Non-Cancer  Risk 

VIII.  Public  Comments  and  Other 
Considerations 

A.  Definition  of  "Dioxins  ' 

B.  The  Need  for  Regulating  Dioxins  in 
Land-Applied  Sewage  Sludge 

C.  Groundwater  Exposure 

D.  Synergistic  Effects 

E.  Voluntary  Program 

IX.  List  of  References 

I.  Abbreviations  and  Acronyms  Used 

AMSA — Association  of  Metropolitan 

Sewerage  Agencies 
CFR — Code  of  Federal  Regulations 
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CW A— Clean  Water  Act 

DMT— dry  metric  tons 

EFH — Exposure  Factors  Handbook 

EMS — Environmental  Management 

System 
EPA — U.S.  Environmental  Protection 

Agency 
HQ— hazard  quotient 
HEI — highly  exposed  individual 
LADD — lifetime  average  daily  dose 
MGD — million  gallons  per  day 
NBP — National  Biosolids  Partnership 
ng  TEQ/kg — nanograms  toxic 

equivalence  per  kilogram  bodv  weight 
NODA— Notice  of  Data  Availability 
NSSS — National  Sewage  Sludge  Survey 
PCBs — polychlorinated  bi phenyls 
PCDDs — polychlorinated  dibenzo-p- 

dioxins 
PCDFs — polychlorinated  dibenzofurans 
pg  TP2Q/da\ — picograms  toxic 

equivalence  per  day 
pg  TEQ/kg-d — picograms  toxic 

equivalence  per  kilogram  body  weight 

per  day 
POTWs — Publicly  Owned  Treatment 

Works 
ppt — parts  per  trillion 
Ql  * — cancer  slope  factor 
RfD — reference  dose 
SAB — Science  Advisory  Board 
SERA — screening  ecological  risk 

analysis 
TED — Technical  Background  Document 
TCDD — 2,3,7,8-tetrachlorodibenzo-p- 

dioxin 
TEF— toxicity  equivalency  factor 
TEQ — toxic  equivalence 
WHO— World  Health  Organization 

II.  What  Is  the  Legal  Histor>  of  the 
Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge? 

EPA  promulgated  Standards  for  the 
Use  or  Disposal  of  Sewage  Sludge  (40 
CFR  part  503)  under  section  405(d)  and 
(e)  of  the  Clean  Water  Act  (CWA),  33 
U.S.C.  1345(d).  (e),  as  amended  by  the 
Water  Quality  Act  of  1987.  In  these 
amendments  to  section  405  of  the  CWA. 
Congress,  for  the  first  time,  set  forth  a 
comprehensive  program  fur  reducing 
the  potential  environmental  risks  and 
maximizing  the  beneficial  use  of  sewage 
sludge.  As  am.'?nded.  section  405(d)  of 
the  CWA  requires  EPA  to  establish 
numerical  limitations  and  management 
practices,  when  appropriate,  that  protect 
public  health  and  the  environment  firom 
the  reasonablv  anticipated  adverse 
effects  of  toxic  pollutants  in  sewage 
sludge.  Section  405(e)  prohibits  any 
person  from  disposing  of  sewage  sludge 
from  a  publiclv  owned  treatment  works 
(POTWs)  or  other  treatment  works 
treating  domestic  sewage  for  any  use 
except  in  compliance  with  regulations 
promulgated  under  section  405. 

Section  405(d)  calls  for  two  rounds  of 
sewage  sludge  regulations  and  sets 


deadlines  for  promulgation.  In  the  first 
round.  EPA  was  to  establish  numerical 
limits  and  management  practices  for 
those  toxic  pollutants  which,  based  on 
"available  information  on  their  toxicity, 
persistence,  concentration,  mobility,  or 
potential  for  exposure,  may  be  present 
in  sewage  sludge  in  concentrations 
which  may  adversely  affect  public 
health  or  the  environment."  CWA 
section  405(d)(2)(A).  The  second  round 
is  to  address  toxic  pollutants  not 
regulated  in  the  first  round  "which  may 
adversely  affect  public  health  or  the 
environment."  CWA  section 
405(d)(2)(B). 

EPA  did  not  meet  the  timetable  in 
section  405(d)  for  promulgating  the  first 
round  of  regulations,  and  a  citizen's  suit 
was  fded  to  require  EPA  to  fulfill  this 
mandate.  [Gearhart  v.  Reillv,  Civ.  No. 
89-6266-HO  (D.  Ore.)).  A  consent 
decree  was  entered  by  the  court  in  that 
case,  establishing  schedules  for  both 
rounds  of  sewage  sludge  rules.  EPA 
promulgated  the  first  rule,  codified  at  40 
CFR  part  503.  in  1993  at  58  FR  9248 
(Februarv-  19.  1993)  ("Round  One").  For 
the  second  round  ("Round  Two").  EPA 
identified  31  pollutants  and  pollutant 
categories  not  regulated  in  Round  One 
that  EPA  was  considering  for  regulation. 
In  November  1995.  EPA  narrowed  the 
original  list  of  31  pollutants  to 
polychlorinated  dibenzo-p-dioxins 
(PCDD§).  polychlorinated  dibenzofurans 
(PCDFs)  and  dioxin-like  coplanar 
polychlorinated  biphenyls  (PCBs)  for 
the  second  round  of  rulemaking 
(USEPA.  1996).  The  consent  decree 
required  the  Administrator  to  sign  a 
notice  for  publication  proposing  Round 
Two  regulations  no  later  than  December 
15.  1999,  and  to  sigp  a  notice  taking 
final  action  on  the  proposal  no  later 
than  December  15.  2001. 

On  December  15.  1999.  the 
Administrator  signed  a  proposal  to 
establish  numerical  limits  for  dioxins, 
dibenzofiu-ans,  and  co-planar  PCBs 
("dioxins")  in  sewage  sludge  that  is 
applied  to  the  land  and  proposed  not  to 
regulate  dioxins  in  sewage  sludge  that  is 
disposed  of  in  a  surface  disposal  unit  or 
fired  in  a  sewage  sludge  incinerator 
(December  23.  1999,  64  FR  72045).  On 
December  15,  2001.  the  Administrator 
signed  a  final  notice  of  EPA's 
determination  that  numerical 
limitations  or  management  practices  are 
not  warranted  for  dioxins  in  sewage 
sludge  that  are  disposed  of  in  a  surface 
disposal  unit  or  incinerated  in  a  sewage 
sludge  incinerator  (66  FR  66228).  In  that 
notice.  EPA  also  announced  that  a  final 
action  on  the  Round  Two  proposal  to 
amend  the  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge  for  sewage 
sludge  that  is  applied  to  the  land  would 


be  published  at  a  later  date.  The  consent 
decree  in  Gearhart  was  amended  to 
extend  the  deadline  for  final  action  on 
the  land  application  Round  Two 
rulemaking  from  the  original  date  of 
December  15.  2001,  to  a  new  date  of 
October  17,  2003. 

On  June  12.  2002,  EPA  published  a 
Notice  of  Data  Availability  (NODA) 
containing  new  information  relating  to 
dioxins  in  land-applied  sewage  sludge 
and  requested  public  comments  (67  FR 
40554).  The  NODA  provided  a  revised 
cancer  risk  assessment  for  dioxins  in 
land-applied  sewage  sludge,  newly 
collected  data  regarding  concentration 
of  dioxins  in  sewage  sludge,  and  a  new 
ecological  screening  risk  analysis  and 
solicited  public  comments 

III.  What  Did  EPA  Propose  for  Dioxms 
in  Land-Applied  Sewage  Sludge? 

A.  Proposed  Rule 

EPA  proposed  a  numeric  limitation  of 
300  part  per  trillion  (ppt)  for  "dioxins" 
measured  as  toxic  equivalence  (TEQ)  in 
land-applied  sewage  sludge,  and  related 
monitoring,  record-keeping  and 
reporting  requirements.  EPA  proposed  a 
definition  of  "dioxins"  to  mean  29 
specific  congeners  of  PCDDs.  PCDFs. 
and  coplanar  PCBs  that  have  been  found 
in  sewage  sludge.  The  proposed 
definition  of  "dioxins"  specified  seven 
2,3.7.8-substituted  congeners  of  PCDDs, 
ten  2,3.7.8-substituted  congeners  of 
PCDFs,  and  twelve  coplanar  PCB 
congeners. 

The  December  1999  proposal 
included  a  monitoring  schedule  for 
dioxins  in  land-applied  sewage  sludge 
that  would  have  required  wastewater 
treatment  plants  to  monitor  for  dioxins 
in  their  sewage  sludge  for  two 
consecutive  years.  EPA  also  proposed  a 
modified  frequency  of  monitoring  based 
on  anahlical  results  from  the  first  two 
years  of  monitoring. 

EPA  also  proposed  to  exclude  from 
the  proposed  numeric  limit  and 
monitoring  requirements  those 
treatment  works  having  a  flow  rate 
equal  to  or  less  than  one  million  gallons 
per  dav  (MGD)  and  certain  sewage 
sludge-only  entities  that  receive  sewage 
sludge  for  further  processing  prior  to 
land  application.  This  proposed 
exclusion  was  based  on  the  relatively 
small  amount  of  sewage  sludge  that  is 
prepared  by  these  facilities  and  entities 
and,  therefore,  the  low'  probability  that 
land  application  of  these  materials 
could  significantly  increase  risk  from 
dioxins  to  human  health  or  the 
environment. 

EPAs  proposal  was  based  on  a 
deterministic  risk  assessment  and  data 
regarding  dioxins  in  sewage  sludge 
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collected  in  the  1988-1989  National 
Sewage  Sludge  Survey  (NSSS).  See  64 
FR  72045.  72048-7205 1  (December  23, 
1999)  and  the  National  Sewage  Sludge 
Survey  (L'SEPA,  1990)  for  a  full 
discussion  of  the  proposed  rul(>  and 
supporting  documentation. 

In  addition,  unrelated  to  dioxins  in 
sewage  sludge.  EPA  proposed  technical 
amendments  to  the  frequency  of 
monitoring  requirements  for  pollutants 
other  than  dioxins.  These  amendments 
W'ere  intended  to  clarify  but.  with  one 
exception,  not  alter  the  monitoring 
schedule  in  the  existing  sewage  sludge 
rule.  The  one  exception  would  require 
preparers  of  material  derived  from 
sewage  sludge  t(j  determine  the 
appropriate  monitoring  schedule  based 
on  quantity  of  material  derived  rather 
than  quantity  of  sewage  sludge  received 
for  processing. 

B.  Notice  of  Data  Availability  I NODA) 

Based  on  comments  critical  of  both 
the  proposal's  use  of  a  deterministic  risk 
assessment  and  its  use  of  more  than 
decade-old  data  on  dioxins 
concentrations  in  sfnvage  sludge,  in 
2001  EPA  collected  and  analyzed 
samples  of  sewage  sludge  nationwide  in 
order  to  obtain  new  information  on  the 
levels  of  dioxins  in  sewage  sludge.  EPA 
also  substantially  revised  the  cancer  risk 
assessment  f(jr  dioxins  associated  with 
land  application  of  sewage  sludge.  EPA 
used  new  dioxins  concentration  data  in 
the  revised  risk  assessment  and 
conducted  statistical  analyses  to  better 
understand  the  fluctuation  of  dioxins 
concentrations  in  sewage  sludge 
samples  over  time.  In  the  NODA.  EPA 
summarized  the  new  sewage  sludge 
data,  the  revisetl  risk  assessment,  and 
presented  an  approach  to  assess 
potential  non-cancer  health  effects  of 
exposure  to  dioxins  associated  with 
land  application  of  sewage  sludge.  EPA 
also  presented  a  screening  ecological 
risk  analysis  (SERA)  of  the  effects  of 
dioxins  in  land-applied  sewage  sludge 
on  ecological  species.  EPA  requested 
comments  on  the  new  data  and  risk 
analyses,  additional  dioxins  exposure 
information,  and  comments  on  anv 
impact  the  data  and  information  might 
have  on  the  1999  proposed  rule  with 
respect  to  land  application  of  sew^age 
sludge.  EPA  also  requested  comment  on 
whether  monitoring  requirements  to 
measure  dioxins  in  land-applied  sewage 
sludge  should  be  promulgated  in  lieu  of 
a  numerical  limitation. 

In  the  NODA,  EPA  also  presented 
information  from  EPA's  draft  dioxin 
reassessment  document.  Exposure  and 
Human  Health  Reassessment  of  2,3,7,8- 
Tetrachlorodibenzo-p-Dioxin  (TCDD) 
and  Related  Compounds.  EPA  described 


implications  of  the  draft  dioxin 
reassessment  for  the  final  determination 
regarding  regulatirwi  of  dioxins  in  land- 
applied  sewage  sludge  and  requested 
public  comment.  EPA  included  this 
information  in  the  NODA  in  order  to  be 
in  a  position  to  fulfill  its  obligations 
under  the  Gearhart  v.  Whitman  consent 
decree.  The  consent  decree  requires 
EPA  to  take  final  action  on  or  before 
October  17,  2003,  regardless  of  whether 
EPA  issues  a  final  dioxin  reassessment 
document,  with  some  schedule 
adjustment  allowed  depending  on  the 
timing  of  EPA's  issuance  of  a  final 
dioxin  reassessment  document  prior  to 
October  17,  2003.  EPA  has  not  issued  a 
final  dioxin  reassessment  document; 
thus,  the  October  17,  2003  deadline 
applies.  Regarding  the  draft  dioxin 
reassessment  documents  discussed  in 
the  NODA,  EPA  has  continued  to  revise 
these  documents,  and  the  science 
continues  to  be  under  review.  Review 
by  the  National  Academy  of  Sciences  is 
the  next  review  to  be  undertaken,  as 
specified  by  Congress  in  the  Conference 
Report  accompanying  EPA's  fiscal  year 
2003  appropriation.  H.R.  Conf.  Rep.  No. 
108-10.  at  1445-46  (2003). 

IV.  What  Final  Action  Is  EPA  Taking 
Today? 

EPA  has  determined  that  no  further 
regulation  of  land-applied  sewage 
sludge  is  needed  to  protect  public 
health  and  the  environment  from 
reasonably  anticipated  adverse  effects 
from  exposure  to  dioxins  in  land- 
applied  sewage  sludge.  Therefore,  no 
numeric  limitations,  monitoring, 
operational  standards,  or  management 
practices  are  being  established  in  40 
CFR  part  503  for  dioxins  in  land-appUed 
sewage  sludge. 

While  monitoring  data  could  be 
useful  to  a  local  community  to  discover 
whether  a  significant  increase  is 
occurring  in  the  dioxin  concentration 
and  assist  in  identifying  the  source  of 
any  such  significant  increase  (see  later 
discussion),  the  data  indicate  that  such 
increases  are  short-term  in  nature,  and 
the  risk  assessment  showing  low  risk  to 
the  HEI  takes  these  spikes  into  account. 
Therefore,  EPA  has  determined  that 
monitoring  in  lieu  of  a  numerical  limit 
is  not  warranted. 

With  respect  to  revisions  to  the 
existing  requirements  pertaining  to 
frequency  of  monitoring  of  pollutants 
other  than  dioxins  in  land-applied 
sewage  sludge,  EPA  is  not  taking  final 
action  at  this  time.  Therefore,  any 
comments  on  the  proposed  amendment 
to  the  footnote  to  Table  1  in  40  CFR 
503.16  are  not  being  addressed  today. 
EPA  may  take  final  action  on  this 


proposed  amendment  in  a  subsequent 
rulemaking. 

v.  What  Is  the  Basis  for  This  Final 
Action  for  Dioxins  in  Land-Applied 
Sewage  Sludge? 

A.  Overview 

Sewage  sludge  is  a  residual  mixture  of 
solids  and  w'ater  as  a  result  of 
wastewater  treatment.  Cenerallv.  sewage 
sludge  consists  of  2  to  28  percent  solids 
in  a  water  matrix.  The  solids  component 
of  sewage  sludge  typically  contains 
microbial  residue,  microbes  and  trace 
quantities  of  chemicals  such  as  metals 
and  organic  compounds,  including 
dioxin  and  dioxin-like  compounds.  In 
the  United  States,  approximately  8 
million  dry  metric  tons  (DMT)  of  sewage 
sludge  are  produced  annually  by  16.000 
wastewater  treatment  plants. 
Approximately  54  percent  (4.32  million 
DMT)  are  applied  to  land  to  fertilize  and 
condition  soils;  28  percent  (2.24  million 
DMT)  are  disposed  of  at  municipal  solid 
waste  landfills;  17  percent  (1.36  million 
DMT)  are  incinerated;  and  1  percent 
(0.08  million  DMT)  is  disposed  of  in 
lagoons  or  sewage  sludge-onlv  landfills, 
of  the  total  amount  land-applied,  an 
estimated  85  percent  (3.7  million  DMT) 
are  applied  to  agricultural  lands  used  to 
raise  crops  for  human  or  animal 
consumption.  Sewage  sludge  is  applied 
to  some  0.1  percent  of  available 
agricultural  land  in  the  United  States. 
Other  land  application  sites  include 
forests,  reclamation  sites  such  as  strip 
mines,  and  public-contact  sites,  such  as 
parks,  golf  courses,  highway  median 
strips,  and  lawns. 

EPA  has  decided  not  to  regulate 
dioxins  in  land-applied  sewage  sludge 
because  EPA  considers  the  predicted 
risks  to  human  health  and  the 
environment  from  dioxin  and  dioxin- 
like  compounds  in  land-applied  sewage 
sludge  to  be  low.  Based  on  recently 
collected  data  and  assessment  of  risk, 
EPA  has  concluded  that  the  existing 
regulation  of  sewage  sludge  in  40  CFR 
part  503  is  adequate  to  protect  human 
health  and  the  environment  from  the 
reasonably  anticipated  adverse  effects  of 
dioxins  in  land-applied  sewage  sludge. 

Risk  is  determined  based  on  both 
toxicity  and  exposure.  Regarding 
toxicity,  dioxins  have  been  shown  to 
elicit  both  cancer  and  a  variety  of  non- 
cancer  effects  in  animals,  and  there  is 
strong  evidence  to  indicate  that  humans 
are  susceptible  to  the  same  toxic  effects. 
Although  dioxins  are  found  in 
extremely  small  quantities  in  water  and 
soil,  they  persist  in  the  environment  and 
accumulate  in  the  food  chain.  How'ever, 
regarding  exposure,  EPA's  evaluation  of 
the  effects  on  human  health  due  to 
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exposure  to  dioxins  in  land-applied 
sewage  sludge  shows  the  risks  to  be 
minimal. 

This  evaluation  looked  at  the  segment 
of  the  U.S.  population  that  EPA 
identified  as  the  most  exposed  to 
dioxins  in  land-applied  sewage  sludge: 
farmers  (and  their  families)  who  apply 
sewage  sludge  to  their  land  and 
consume  a  high  percentage  of  their  own 
products.  This  population  was  selected 
in  part  because  of  their  proximity  to  the 
land  where  sewage  sludge  is  applied 
and,  more  importantly,  because  of  the 
portion  of  their  diet  grown  on  land 
where  sew'age  sludge  is  applied.  EPA's 
risk  assessment  shows  that  even  these 
"highly  exposed  individuals"  (HEI)  are 
at  low  risk  of  cancer  from  dioxins  in 
land-applied  sewage  sludge. 

The  risk  assessment  analyzed  cancer 
risk  from  exposure  to  dioxins  in  land- 
applied  sewage  sludge.  The  risk 
assessment  predicted  an  excess  lifetime 
cancer  risk  to  members  of  the  highly 
exposed  farm  family  that  is  in  the  range 
of  cancer  risks  that  does  not  warrant 
additional  regulation  of  land-applied 
sewage  sludge.  Indeed,  the  number  of 
cancer  cases  for  this  farm  family 
population  is  extremely  low.  less  than 
one  cancer  case  per  year. 

Because  the  general  population  of  the 
U.S.  has  lower  exposure  to  dioxins  from 
land-applied  sewage  sludge  than  the 
modeled  farm  family,  the  incremental 
cancer  risk  from  exposure  to  dioxins  in 
land-applied  sewage  sludge  for  the 
general  population  [i.e..  those  not 
members  of  a  highly  exposed  farm 
family)  is  lower  than  the  risk  to  the  HEI. 
Therefore,  having  found  that  the 
existing  sewage  sludge  land-application 
regulations  (e.g.,  grazing  restrictions, 
agronomic  rate  application  limitation) 
are  adequate  to  prott>ct  the  highly 
exposed  population  from  the  cancer 
risks  due  to  dioxins  in  land  applied 
sewage  sludge.  EPA  concludes  that  the 
existing  regulations  are  adequate  to 
protect  the  general  population,  which  is 
subject  to  low'er  exposures. 

VVith  respect  to  non-cancer  effects, 
EPA  does  not  yet  have  a  method  to 
calculate  the  non-cancer  risks  that  may 
occur  to  either  the  highly  exposed 
modeled  population  or  the  general 
population.  EPA  used  a  model  to 
predict  the  increased  dioxin  body 
burden  over  prolonged  exposure  to 
dioxins  in  land-applied  sewages  sludge. 
However,  in  the  absence  of  an 
acceptable  daily  dose  for  dioxins  (also 
referred  to  also  as  a  reference  dose,  or 
RfD)  or  other  measurement,  EPA  is  not 
able  to  estimate  the  potential 
development  of  non-cancer  effects  in 
the  modeled  HEI  population  from  the 
increases  in  dioxins  bodv  burdens.  See 


section  VII.B.  for  a  discussion  of  the 

evolving  science  with  respect  to 
assessing  non-cancer  health  risks  from 
exposure  to  dioxins. 

EPA  also  performed  a  Screening 
Ecological  Risk  Analysis  (SERA)  on  the 
risks  to  wildlife  due  to  exposure  to 
dioxins  from  land-applied  sewage 
sludge.  The  screen  calculated  the  ratio 
of  estimated  doses  of  dioxins  to  wildlife 
as  a  result  of  the  land  application  of 
sewage  sludge  to  acceptable  dioxin 
doses  to  wildlife  (dioxin  wildlife 
benchmarks).  While  not  definitive  risk 
estimates,  the  results  of  the  SERA 
indicate  that  wildlife  species  should  not 
be  significantly  impacted  by  dioxins  in 
land-applied  sewage  sludge. 

In  addition,  the  results  of  EPA's  2001 
Dioxin  Update  to  the  National  Sewage 
Sludge  Survey  (USEPA.  2002b)  indicate 
that  dioxin  levels  in  sewage  sludge  have 
declined  since  1988,  the  last  time  that 
dioxins  in  sewage  sludge  were  surveyed 
by  EPA.  There  is  reason  to  believe  that 
this  downward  trend  in  dioxin 
concentration  m  sewage  sludge  will 
continue  as  additional  regulatory 
controls  are  placed  on  additional 
sources  of  dioxin  creation,  especially  on 
various  types  of  combustion  practices 
and  their  emissions,  as  well  as  effluent 
limitation  guidelines  for  the  pulp, 
paper,  and  paperboard  point  source 
category,  40  CFR  part  430. 

In  summary,  the  information  available 
today  on  dioxin  exposures,  toxicity  and 
assessed  cancer  risks  supports  EPA's 
determination  that  no  additional 
numeric  limits  or  management  practices 
are  required  to  adequately  protect 
human  health  and  the  environment 
from  the  adverse  effects  of  dioxins  in 
land-applied  sewage  sludge. 

B.  Assessment  of  Cancer  Risk  From 
Dioxins  in  Land-Applied  Sewage  Sludge 

As  EPA  stated  in  the  proposal  and  the 
NODA,  EPA  is  basing  its  decision  with 
respect  to  human  health  impacts  on  an 
assessment  of  the  risk  of  cancer  due  to 
exposure  to  dioxins  in  land-applied 
sewage  sludge.  Both  the  ri.-ik  assessment 
for  the  proposed  rule  and  the  revised 
risk  assessment  presented  in  the  NODA 
were  based  on  EPA's  identification  of 
cancer  as  the  hazard  to  be  assessed. 

1.  Redefinition  of  the  HEI  and 
Assumptions  Regarding  the  HEI:  For  the 
December  1999  proposal,  EPA  modeled 
a  "rural  familv'  as  the  Highlv  Exposed 
Individual  (HEI)  population.  In  the  1999 
risk  assessment,  EPA  assumed  that  the 
modeled  rural  family's  risk  of  adverse 
health  effects  resulting  from  exposure  to 
dioxins  in  land-applied  sewage  sludge 
is  greater  than  that  of  the  general 
population  because  a  higher  percentage 
of  the  family's  diet  consists  of  food 


grown  on  sewage  sludge-amended  soil. 
At  proposal,  the  rural  family  was 
assumed  to  consume  10  percent  of  their 
beef,  beef  liver,  and  lamb  diet,  three 
percent  of  their  dair\-  diet,  and  43-59 
percent  of  their  produce  diet  from  crops 
raised  on  sewage  sludge-amended  soil 
(64  FR  72053). 

In  contrast,  the  revised  risk 
assessment  conducted  in  support  of  the 
final  decision  used  a  probabilistic 
method  (Monte  Carlo)  to  produce  an 
estimate  of  the  distribution  of  risk  to  the 
HEI.  In  general,  the  probabilistic  risk 
assessment  approach  better 
characterizes  the  range  of  potential 
risks,  and  better  accounts  for 
uncertainty  and  variability.  For  the 
revised  risk  assessment,  EPA  retained 
the  basic  assumption  from  the  proposal 
that  the  modeled  HEI  population  is  at 
greater  risk  than  the  general  population. 
However,  EPA  revised  a  number  of  the 
exposure  assumptions  with  respect  to 
the  modeled  HEI  population. 

In  the  revised  risk  assessment.  EPA 
assumed  that  members  of  the  highly 
exposed  farm  family  live  on  farms 
where  sewage  sludge  is  land-applied  as 
fertilizer  or  a  soil  amendment  on 
pasture  land  as  well  as  crop  land.  In 
addition,  in  the  revised  risk  assessment 
EPA  assumed  that  a  higher  percentage 
of  the  farm  family's  diet  consists  of  food 
grown  on  sewage  sludge-amended  soil. 
Specifically,  EPA  assumed  that  the  farm 
family  consumes  49  percent  of  the  beef 
and  25.4  percent  of  the  dair\'  products 
in  their  diet  from  products  of  their  own 
farms.  EPA  also  assumed,  for  the  first 
time,  that  the  adults  on  the  farm 
consume  fish  caught  from  a  nearby 
waterbody  (stream)  pond.  As  in  the 
deterministic  risk  assessment,  the 
revised  risk  assessment  assumed  that 
the  farm  family  also  raised  a  significant 
portion  of  its  fruit  and  vegetable  diet  on 
sewage  sludge  amended  soils.  A 
description  of  the  modeled  HEI 
population  and  how  its  risk  was 
estimated  is  presented  in  the 
Background  Document,  Standards  for 
Use  or  Disposal  for  Sewage  Sludge, 
Final  Action  (USEPA,  2003b). 

In  the  NODA.  EPA  requested 
comments  on  the  Agency's  use  of  the 
farm  family  scenario  described  for  the 
revised  risk  assessment.  A  few 
commenters  agreed  with  EPA's 
definition  of  the  HEI  population  as  the 
farm  family.  Most  commenters  believed 
that  EPA's  hypothetical  farm  family  risk 
scenario  was  unrealistic  and  would 
overestimate  risk.  They  argued  that  no 
family  would  farm  its  land  in  the 
manner  described,  nor  consume  such  a 
high  percentage  of  food  (up  to  50 
percent)  grown  on  sewage  sludge- 
amended  land.  Thev  also  believed  it 
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unliki'lv  that  every  farm  in  America  has 
a  fish  pond  receiving  dioxins  runoff 
from  land-applied  sewage  sludge.  A  few- 
other  commenters  helieve  that  EPA's 
assumptions  were  not  sufficiently 
Kinservative.  for  example,  that  the 
percentage  of  home  grown  food  in  the 
diet  was  too  low.  Comments  concerning 
the  HE!  also  said  that  the  risk 
assessment  did  not  consider  the 
possihility  that  farmland  would  be 
developed  ami  that  houses  or  schools    , 
could  be  built  on  farmland.  ^ 

EPA  disagrees  with  comments  that 
assumptions  for  the  modeled  ilEl 
piipulation  are  too  conservative  and 
should  be  changed.  Regarding  the 
comment  that  the  amount  of  food  grown 
on  sludge-amended  land  consumed  by 
farm  families  as  modeled  in  the  revised 
risk  assessment  is  too  conservative.  EPA 
disagrees.  The  values  that  EPA  used  to 
estimate  the  proportion  of  the  farmer's 
diet  that  is  home  produced  were  taken 
from  Table  13-71  (Fraction  of  Food 
Intake  that  is  Home  Produced)  of  the 
Exposure  Factors  Handbook  (USEPA, 
1997),  a  peer  reviewed  source  of  data  for 
use  in  risk  assessments.  For  sin*ilar 
reasons.  EPA  also  disagrees  with 
comments  that  EP.A's  estimates  of  home 
grown  food  consumption  are  not 
sufficiently  conservative.  In  addition,  as 
some  commenters  pointed  out.  the  risk 
assessment  should  model  the 
"reasonably  maximum  exposed" 
iniiivniual.  EPA  believes  that  the  HEI 
m(idclt'(l  in  the  risk  assessment  meets 
thi>  dt'si  riptiun,  and  that  "reasonably 
maximum  exposed"  is  not  equivalent  to 
"maximum  exposed."  Although  one 
could  conceive  of  the  possibility  that 
someone  ma\-  consume  up  tolob% 
percent  of  their  diet  from  home  grown 
products,  EPA  does  not  believe  it  is 
reasonable  to  use  this  assumption  in  the 
risk  assessment. 

One  commenter  stated  that  houses 
coulfl  he  built  on  farmland  in  the  future 
and  that  EPA  should  factor  this  in 
(presumably  to  address  families -living 
on  sewage  sludge  amended  soil). 
However,  because-  the  risks  associated 
with  the  scenario  that  EPA  evaluated 
(the  farm  family  as  the  highly  exposed 
population)  are  greater  than  the  risks 
EP.\  would  estimate  for  a  residential 
land  use  scenario,  there  is  no  need  for 
EPA  to  evaluate  residential  exposure.  In 
addition,  the  Agency  evaluated  the  risks 
associated  with  a  child's  mgestion  of 
sewage  sludge  amended  soil,  which 
could  be  typical  of  a  residential 
scenario,  those  risks  are  lower  than 
those  for  a  child's  ingestion  of 
contaminated  beef  and  dairy  products  as 
m  the  modeled  farm  familv  described 
hcr"in(i:,SEPA,  2003a). 


Another  commenter  stated  that  it  is 
unreasonable  to  assume  that  every  farm 
has  a  fish  pond  receiving  dioxins  from 
runoff  of  land-applied  sewage  sludge. 
Fish  consumption  by  an  adult 
recreational  fisher  on  the  farm  was  one 
of  the  pathways  used  in  the  exposure 
model.  EPA  agrees  that  while  it  is 
unlikely  that  every  farm  will  have  a 
waterbody  from  which  fish  are  caught 
and  consumed,  it  is  a  possible  scenario 
and  a  valid  one  to  include  in  the 
analysis.  In  any  case,  the  risk 
assessment  indicates  that  the 
consumption  of  fish  from  a  stream 
receiving  dioxins  runoff  in  land-applied 
sewage  sludge  results  in  minimal 
influence  on  the  risk  estimate. 

2.  Other  Assumptions  in  the  Risk 
Assessment:  In  addition  to  the  revised 
modeled  HEI  population  assumptions 
(USEPA,  2003a),  other  assumptions 
were  used  i^i  the  revised  risk 
assessment.  Again,  these  assumptions, 
to  the  extent  possible,  are  presented  as 
a  range  of  values,  which  were  modeled 
using  a  Monte  Carlo  probabilistic 
method.  A  number  of  assumptions 
concern  farming  practices  and  sewage 
sludge  application  rates.  For  sewage 
sludge  application  rates,  EPA  assumed  a 
distribution  ranging  from  5  to  10  metric 
tons  of  sludge  per  hectare  applied  every 
other  year  for  a  period  of  time  ranging 
from  once  to  40  years  (that  is.  EPA 
assumed  that  there  would  be  from  one 
to  20  applications  of  sewage  sludge). 
Half  the  acreage  on  the  modeled  farm 
was  assumed  to  be  in  tilled  crop 
production  and  half  permanently  in 
untilled  pasture.  EPA  assumed  that  row 
crops  are  tilled  three  times  per  year,  and 
that  tilling  incorporates  sewage  sludge 
into  the  top  20  cm  of  soil.  EPA  assumed 
that  sewage  sludge  that  is  applied  to 
pasture  is  not  tilled.  We  used  these 
assumption^  because  they  are  typical  of 
agricultural  application  situations  for 
soil  amendroent  products  by 
convention. 

Many  of  the  assumptions  and  values 
used  in  the  revised  risk  assessment 
differed  from  those  in  the  1999  risk 
assessment  for  the  proposed  rule.  The 
revised  risk  Bssessment  includes  new 
exposure  pathways  and  mechanisms  to 
more  accurately  portray  farm  conditions 
for  the  modeled  HEI  population.  For 
example,  the  1999  risk  assessment 
assumed  that  pastured  animals  onlv  eat 
sewage  sludge-amended  soil  containing 
dioxins;  this  was  assumed  to  be  the 
emimals'  on^  route  of  exposure.  In 
contrast,  the  revised  risk  assessment 
assumed  that  cattle  ingest  dioxins  from 
several  sources:  leaf  surfaces  containing 
dioxins  volaJilized  from  the  top  two 
centimeters  of  soil;  sewage  sludge 
particles  that  remain  on  the  leaf 


surfaces;  and  direct  ingestion  of  sewage 
sludge-containing  soil.  The  revised  risk 
assessment  also  included  chickens  and 
assumed  that  they  ingest  soil  from  a 
buffer  area  that  receives  dioxins  through 
erosion  of  surface  soils  from  adjacent 
sewage  sludge-amended  pasture  and 
crop. 

EPA  requested  comments  on  the 
specific  assumptions  outlined  in  the 
revised  risk  assessment,  and  received  a 
variety  of  public  comments.  Some 
commenters  believed  that  these 
assumptions,  like  those  concerning  the 
HEI.  were  too  conservative  and  reflected 
a  worst-case  scenario.  (3thers  wanted 
EPA  to  evaluate  additional  exposure 
pathways  and  scenarios  (i.e..  dermal 
exposure,  risks  for  breast-fed  infants 
combined  with  risks  for  child  and  adult 
receptors,  and  soil  ingestion  rates  that 
reflect  potentially  different  soil  contact 
behavior  for  crops  and  pasture).  Other 
commenters  believed  EPA 
underestimated  risk  of  cancer  from 
exposure  to  dioxins  in  la^nd-applied 
sewage  sludge.  EPA  received  several 
comments  on  the  conceptual  site 
models  and  exposure  scenarios.  These 
comments  included  statements  that  the 
risk  assessment  did  not  account  for 
harvesting  and  land-use  restrictions,  or 
variation  in  sludge  application  rates 
among  different  crops  and  regions. 
Other  commenters  stated  that  modeling 
assumptions  such  as  the  HEI  modeled 
farm  family  being  exposed  to  dioxins 
from  multiple  pathways  were 
questionable  (uncertainty  inherent  in 
application  of  models  and  use  of  many 
"average"  values  imbedded  in  the 
assessment)  and  the  vapor  dispersion 
model  may  underestimate  vapor 
concentration. 

The  revised  risk  assessment  for 
dioxins  in  land-applied  sewage  sludge 
does  not  include  additional  exposure 
pathways,  however,  EPA  has  summed 
the  risk  from  all  pathways  to  estimate 
the  overall  risk  to  a  given  receptor.  As 
explained  later  in  this  notice.  EPA 
evaluated  the  risks  to  the  adult,  child, 
and  nursing  infant  in  the  farm  family.  In 
addition  to  ingestion  of  breast  milk  for 
the  infant,  the  risk  assessment  evaluated 
up  to  six  additional  exposure  pathwavs 
and  exposure  routes;  (1)  Inhalation  of 
ambient  air;  (2)  incidental  ingestion  of 
soil  in  the  buffer:  (3)  ingestion  of  above- 
and  below-ground  produce  grown  on 
the  crop  land;  (4)  ingestion  of  beef  and 
dairy  products  from  the  pasture;  (5) 
ingestion  of  home  produced  poultry  and 
eggs  from  the  buffer;  and  (6)  ingestion 
of  fish  from  the  nearby  waterbody.  More 
detailed  descriptions  of  the  revised  risk 
assessment  assumptions  and 
methodologies  are  presented  in  the 
TBD.  Section  5. 
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No  data  were  available  {3n  the 
variation  in  .sludge  application  rates  for 
specific  crops  or  regions.  Had  these  data 
been  available,  they  could  have  been 
considered  in  the  analysis.  In  the 
revised  probabilistic  risk  assessment, 
however,  EPA  placed  the  conceptual 
farm  scenario  in  41  different 
meteorological  and  agricultural  soil 
regions  in  the  U.S.  to  account  for 
variations  in  different  crop  harvesting 
and  land  use  restrictions.  The  analysis 
as  conducted  is  conservative  and  the 
risks  estimated  using  these  conser\'ative 
use  assumptions  for  the  crops  requiring 
the  greatest  fertilizer  application  still 
demonstrate  low  risks  to  even  the  HEl 
(members  of  a  farm  family  that  apph 
sewage  sludge  to  their  own  land  and 
consume  products  from  their  land). 

EPA  disagrees  with  comments  that  the 
risk  assessment  does  not  appropriately 
consider  volatilization  of  dioxins  from 
sewage  sludge.  First,  the  equations  that 
EPA  used  (USEPA.  2003a)  to  represent 
the  sewage  sludge's  environmental  fate 
and  transport  in  soil  included 
volatilization  as  a  fate  and  transport 
mechanism.  While  EPA  assessed 
volatilization  as  a  dioxin  transport 
mechanism  for  several  exposure 
pathways,  volatilization  is  an  important 
component  only  for  the  critical  pathway 
of  the  (.ontamination  of  forage  crops 
grown  on  the  agricultural  field  with 
subsequent  ingestion  of  these  crops  by 
beef  and  dairy  cattle.  This  is  so  because 
volatilization  is  the  main  mechanism  of 
dioxin  transport  from  the  sewage  sludge 
soil  mixture  to  the  receiving  surfaces  of 
the  forage  crop,  which  is  a  component 
of  the  mechanism  of  dioxin  exposure  to 
grazing  animals.  Volatilization  of 
dioxins  via  other  exposure  pathways 
does  not  significantly  contribute  to' the 
exposure  of  dioxins  to  the  HEI. 

To  address  the  vapor  concentration 
question  (i.e.,  dioxins  concentrations  on 
the  surfaces  of  forage  crops),  the  mixing 
height  values  used  in  this  analysis  are 
contained  in  the  Industrial  Source 
Complex  Short-Term  Model,  Version  ,3 
(1SCST3),  the  air  model  used  in  this 
analysis.  This  is  an  approved  method 
for  modeling  area  sources  such  as 
agricultural  fields.  This  model  has  been 
validated  with  measurement  data  and  is 
less  conservative  than  the  box  model 
used  in  the  proposed  rule,  which  did 
not  include  dispersion  and  deposition 
of  sewage  sludge.  A  conservative 
modeling  assumption  is  that  land 
applied  sewage  sludge  remains  in  the 
top  two  centimeters  (cm)  of  the 
receiving  soil  for  the  pasture  where  the 
animals  are  grazed.  This  is  an  unlikely 
assumption  since  weathering  and 
natural  soil  organism  [e.g.  earthworms) 
activity  would  naturally  incorporate  the 


sewage  sludge  into  the  soil  at  greater 
depths.  This  assumption  creates  an 
upper  end  dioxin  transport  from  the 
sewage  sludge  soil  mixture  to  the 
surface  of  the  forage  crop. 

3,  Cancer  Slope  Factor  (Ql  *):  The 
cancer  slope  factor  is  used  to  calculate 
the  incremental  cancer  risk  attributable 
to  the  exposure  to  a  pollutant.  The 
cancer  slope  factor  (also  referred  to  as 
Ql*)  is  a  numeric  value  which  relates 
the  incremental  probability  of 
developing  cancer  from  exposure  to  a 
particular  substance.  The  cancer  slope 
factor  is  expressed  as  excess  lifetime 
cancer  risk  per  unit  exposure,  and  is 
usually  quantified  in  terms  of 
milligrams  or  picograms  toxic 
equivalents  of  substance  per  kilogram  of 
body  weight/day  ((pg  TEQ/kg-d)    ')• 
The  greater  the  numeric  value  of  the 
cancer  slope,  the  greater  the 
carcinogenic  potency  of  the  substance. 
For  example.  1  x  10  "  Ms  greater  than 
the  numeric  value  1  x  10    '^.  The  same 
slope  factor  is  used  to  estimate  cancer 
risk  for  both  children  and  adults.  The 
cancer  slope  factor  represents  the  upper 
bound  95th  percentile  confidence  limit 
of  the  excess  cancer  risk  from  a  lifetime 
exposure  to  a  pollutant  (i.e.,  the  dose  for 
which  increased  risk  of  cancer  is 
predicted  for  the  most  sensitive  five 
percent  of  the  population). 

For  calculating  cancer  risk  from 
exposure  to  dioxins,  in  the  revised  risk 
assessment  EPA  used  a  cancer  slope 
factor  for  TCDD  of  1 ,56  x  10    •♦ 
picrograms  toxic  equivalence/kilogram 
body  weight/day  ((pg  TEQ/kg-d)    ') 
(USEPA.  1985),  Thus,  the  estimate  for 
the  95th  percentile  excess  lifetime 
cancer  risk  to  the  modeled  HEI 
population  (i.e.,  the  five  percent  of  the 
HEI  population  that  is  most  exposed)  is 
2  X  10    \  or  2  in  100.000. 

Cancer  risk  can  also  be  expressed  in 
terms  of  the  number  of  additional  cases 
of  cancer  annually  attributable  to 
exposure  to  dioxins  in  land-applied 
sewage  sludge.  This  requires  an 
estimation  of  the  number  of  people  in 
the  United  States  that  fall  into  the  farm 
family  scenario  that  EPA  modeled.  As 
explained  in  the  NODA  (67  FR  40554) 
population  could  be  no  more  than  some 
11,000  people.  By  assuming  that  all 
sewage  sludge  produced  in  the  U,S,  is 
land-applied,  and  by  including  all  farm 
families  w-hose  diets  consist  of  50 
percent  of  products  produced  on  their 
farms,  EPA  took  the  approach  of 
calculating  a  very  high  estimate  of  the 
size  of  the  highly  exposed  population,  A 
more  realistic  estimate  of  the  HEI 
population  takes  into  account  the  fact 
that  only  about  half  of  the  sewage 
sludge  produced  in  the  U.S.  is  land 
applied,  and  that  the  number  of 


individuals  who  consume  both  home- 
grown dairy  and  beef  can.  by  definition, 
be  no  greater  than  the  smaller  of  the 
number  of  individuals  who  consume 
either  home-produced  dairy  or  home- 
produced  beef.  This  approach  results  in 
an  estimate  of  1 .600  persons  in  the  HEI 
population,  which  is  number  of  persons 
estimated  to  consume  home-produced 
diary  products.  Because  it  is  unlikely 
that  all  of  those  who  consume  home- 
produced  dairv-  products  also  graze  their 
dairy  cows  on  sewage  sludge-amended 
pastures,  even  this  number  may^ 
overestimate  the  size  of  the  highly 
exposed  population.  See  Background 
Document,  USEPA,  2003b  for  a  detailed 
explanation  of  calculating  the  HEI 
population.  In  order  to  present  both  the 
more  realistic  evaluation  as  well  as  a 
high  estimate  of  the  number  of  excess 
cancer  cases  in  this  population 
attributable  to  exposure  to  dioxins  in 
land-applied  sewage  sludge,  EPA 
calculated  these  estimates  as  a  range. 

Using  this  range  of  1 .600  toll  .200 
individuals  in  the  HEI  population.  EPA 
estimates  that  there  could  be  between 
0.002  to  0,01  total  excess  cancer  cases 
in  the  HEI  populations  attributable  to 
land  application  of  sewage  sludge.  This 
corresponds  to  additional  annual  cancer 
cases  of  between  0.00003  and  0,0001 
that  would  be  attributable  to  land 
application  of  sewage  sludge.  Thus, 
whether  the  HEI  population  in  the  U,S, 
is  estimated  to  be  some  1.600 
individuals  or  11.200  individuals,  or 
whether  the  maximum  95th  percentile 
or  more  accurate  50th  percentile  risk  is 
used,  the  number  of  excess  lifetime 
cancer  cases  attributable  to  dioxins  in 
land-applied  sewage  sludge  approaches 
zero,  EPA's  methodology  for  reaching 
this  estimate  is  explained  as  follows: 

EPA  estimates  individual  excess 
lifetime  cancer  risk  as  the  product  of  an 
individual's  lifetime  average  dailv  dose 
(LADD)  of  dioxins  (expressed  as  a  TEQ) 
and  the  cancer  slope  factor  for  TCDD 
(see  Table  1).  EPA  summed  individual 
exposure  and  subsequent  cancer  risks 
from  all  pathways  relevant  to  an 
exposed  individual  to  estimate  the  total 
individual  lifetime  cancer  risk  from  all 
pathways.  The  estimate  of  the  total 
number  of  lifetime  cancer  cases 
expected  w  ithin  a  population  is  the 
product  of  the  individual  excess  lifetime 
cancer  risk  estimates  for  all  individuals 
in  the  population  and  the  number  of 
individuals  in  the  population.  Because 
this  estimate  looks  at  the  HEI 
population  as  a  whole,  it  is  more 
accurate  to  apply  the  50th  percentile 
risk  (1  y  10    •■)  than  the  95th  percentile 
risk,  which  actually  overestimates  the 
predicted  number  of  cancer  cases  for 
this  population  group.  The  estimate  of 
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annual  cancer  cases  within  a  population 
is  the  total  number  of  excess  lifetime 
cancer  cases  divided  by  a  70-year 
lifetime. 

EPA  used  this  procedure  to  derive  the 
results  of  the  revised  risk  assessment. 
Specifically,  in  the  exposure  assessment 
EPA  estimated  the  HEI's  dose  of  each  29 
dioxin-like  congeners  detected  in 
sewage  sludge.  The  dose  of  each 
congener  was  converted  to  a  TEQ  dose 
by  multiplying  the  congener's  dose  by 
the  congener's  toxicity  equivalency 
factor  CTEF).  The  TEQ  doses  for  each  of 
the  29  congeners  were  then  summed  to 
yield  an  overall  TEQ  dose  to  the 
individual  for  each  exposure  pathway 
(e.g..  inhalation,  ingestion).  Finally,  the 
TEQ  dose  was  multiplied  by  the  cancer 
slope  factor  (Ql  *)  to  estimate  the  excess 
lifetime  cancer  risk  to  the  individual  for 
each  pathway  of  exposure.  EPA 
estimated  total  lifetime  average  daily 
dioxins  exposure  and  excess  lifetime 
risk  to  the  HEI  by  summing  lifetime 
average  daily  dioxins  exposures  and 
excess  lifetime  cancer  risks  across  all  of 
the  exposure  pathways  relevant  to  each 
modeled  individual  (adult,  child, 
infant). 

Many  commenters  questioned  EPAs 
use  of  the  1985  guidance  Ql  *  rather 
than  the  slope  factor  presented  for 
TCDD  in  the  September  2000  Draft 
Dioxin  Reassessment  (USEPA,  2000). 
They  argued  that  it  made  no  sense  to 
assess  cancer  risk  based  on  the  1985 
cancer  slope  factor  when  EPA  itself  had 
developed  an  alternate  value.  Another 
commenter  said  that  given  the 
uncertainties  in  the  assessment  of  the 
carcinogenicity  of  dioxin  and  dioxin- 
like  compounds.  quanlif\ing  a  cancer 
slope  factor  and  adopting  a  linear 
extrapolation  model  only  magnified  the 
uncertainty.  EPA  conducted  its  risk 
assessment  utilizing  the  cancer  slope 
factor  from  the  1985  guidance.  Because 
of  the  terms  of  the  C.onsent  Decree,  in 
the  NODA  we  also  evaluated  the  cancer 
risks  to  the  modeled  population  by 
considering  the  cancer  slope  factor  for 
dioxins  in  the  Draft  Dioxin 
Reassessment  (USEPA.  2000).  EPA's 
final  decision  not  to  regulate  dioxins  in 
land  applied  sew'age  sludge  is  in 
harmony  with  either  cancer  slope.  One 
commenter  believed  EPA's  existing 
slope  factor  was  outdated  and  that  the 
ongoing  dioxin  reassessment,  or  perhaps 
the  Great  Lakes  Initiative  (GLI)  cancer 
slope  factor  (USEPA,  1995)  reflected 
more  current  science. 

EPA  believes  that  use  of  the  1985 
guidance  Ql  *  is  reasonable.  While 
alternative  cancer  slope  factor 
calculations  have  been  under  review, 
there  remains  sufficient  uncertainty  as 
to  whether  a  different  Ql  *  should  be 


used  for  assessing  cancer  risk  from 
dioxins  exposure  and  what  the  new  Ql* 
should  be.  EPA  reevaluated  tlie  1985 
cancer  slope  in  1990  in  the  GLI  (USEPA, 
1995),  by  examining  the  pathological 
data  from  the  study  upon  which  the 
cancer  slope  factor  was  derived.  From 
this  reevaluation,  both  new  tumor 
incidences  and  a  new  scaling  factor 
were  employed  to  produce  a  new  cancer 
slope  factor.  The  GLI  cancer  slope  is 
approximately  one  half  the  value  of  the 
1985  cancer  slope  factor.  The  GLI  cancer 
slope  factor  was  used  to  establish  water 
quality  standards  for  those  water  bodies. 
"The  Agency  never  officially  adopted  the 
GLI  cancer  slope  factor  in  its  risk 
assessments  for  other  programs  because 
by  1995  the  Dioxin  Reassessment  was 
underway  and  additional  science  on  the 
carcinogenic  mechanism  for  2,3,7,8- 
TCDD  was  evolving.  In  addition,  the 
difference  between  the  cancer  risk 
estimate  using  the  1985  guidance  Ql* 
and  other  proposals  (e.g.,  the  GLI, 
alternate  Ql*  used  in  the  NODA)  would 
not  lead  EPA  to  reach  a  different 
conclusion  with  respect  to  whether  the 
predicted  adverse  health  effects  (cancer) 
from  dioxins  in  land-applied  sewage 
sludge  requires  EPA  'o  regulate  dio.xins 
in  land-applied  sewage  sludge.  A  more 
detailed  discussion  of  the  cancer  slope 
factor  is  provided  in  section  VII 
("Discussion  of  Scientific  Information 
Presented  in  the  NODA"). 

4.  Method  of  Calculating  Risk  to  the 
Modeled  HEI  Population:  As  explained 
previously,  using  the  results  of  all 
samples  from  the  EPA  2001  dioxin 
update  survey,  EPA  modeled  all  29 
dioxin  and  dioxin-like  congeners 
individually,  and  then  summed  the 
results  for  all  congeners  to  arrive  at  the 
risk  for  dioxins  expressed  as  TEQ.  EPA 
estimated  excess  lifetime  cancer  risks 
and  corresponding  average  lifetime 
daily  exposure  to  dioxins  for  a  highly 
exposed  farm  adult  and  child  (see 
section  V.D.  for  a  discussion  of  the  EPA 
2001  dioxins  update  survey). 

As  described  in  the  NODA,  the 
revised  risk  includes  an  analysis  of 
exposures  to  individuals  using  3,000 
iterations  of  the  Monte  Carlo  analysis. 
Individuals  were  subdivided  into  two 
exposure  scenarios,  those  whose 
exposures  begin  during  childhood  and 
those  whose  exposures  begin  in 
adulthood.  To  account  for  the  fact  that 
children's  intake  rates  vary  with  age,  the 
analysis  used  separate  sets  of  exposure 
parameters  for  four  age  cohorts:  ages  1- 
5,  ages  6-11,  ages  12-19,  and  ages  20- 
70.  To  capture  the  higher  intake-rate-to- 
body  weight  ratio  of  children,  a  start  age 
between  the  ages  of  1  and  6  was 
randomly  selected  for  all  children  for 


each  iteration  in  the  probabilistic 
analysis. 

Children  (defined  as  between  one  year 
and  six  years  of  age)  are  an  important 
sensitive  population  in  risk  assessment 
because  they  may  be  more  highly 
exposed  than  adults.  This  age  range  was 
selected  because  this  represents  the 
highest  consumption  rate  (intake/body 
weight)  for  most  of  the  exposure 
pathways  evaluated  in  this  risk 
assessment.  Compared  to  adults, 
children  may  eat  more  food  and  drink 
more  fluids  per  unit  of  body  weight. 
This  higher  intake-rate-to-body  weight 
ratio  can  result  in  a  higher  average  daily 
dioxins  dose  per  body  weight  for 
children  as  compared  to  adults.  The 
estimated  excess  lifetime  cancer  risk  for 
individuals  whose  exposure  begins  in 
childhood  is  less  than  or  equal  to  the 
estimated  excess  lifetime  cancer  risk  for 
adults  whose  exposure  begins  later  in 
life.  The  reason  for  this  is  that  children's 
mobility  generally  is  greater  than  that  of 
adults.  That  is,  overall,  the  period  of 
time  that  a  child  will  occupy  a  given 
residence  is  shorter  than  the  period  of 
time  an  adult  will  occupy  a  given 
residence.  Therefore,  individuals  whose 
exposures  to  dioxins  from  land-applied 
sewage  sludge  in  home-produced  foods 
begins  in  childhood  are,  in  general, 
assumed  to  be  exposed  for  a  shorter 
duration  than  those  whose  exposure 
begins  in  adulthood  (USEPA,  2003a). 

Infants  are  also  an  important  sensitive 
population  considered  in  the  revised 
risk  assessment.  Infants  may  be  exposed 
to  dioxin-like  compounds  via  the 
ingestion  of  breast  milk.  The 
characterization  of  risks  to  infants  of 
farmers  and  home  gardeners  was 
considered  separately  from  the 
characterization  of  risks  to  older 
children  [i.e.,  aged  1  year  or  older). 
While  risks  to  children  and  adults  were 
integrated  to  assess  individuals  for 
whom  exposure  first  occurs  during 
childhood  but  continues  into  adulthood, 
the  lifetime  risks  to  infants  were 
calculated  separately  from  the  risks  to 
older  children  [i.e..  ages  1  year  or  older) 
and  adults.  For  infants,  exposure  during 
the  first  year  of  life  was  averaged  over 
an  expected  lifetime  of  seventy  years  to 
derive  a  LADD  that  was  then  used  to 
calculate  risk.  The  "lifetime"  risk  to 
infants  thus  should  be  thought  of  as  the 
contribution  to  an  individual's  lifetime 
risk  that  is  due  to  ingestion  of  breast 
milk  from  a  mother  exposed  to  dioxins 
in  home-produced  foods  derived  from 
land-applied  sewage  sludge. 

Table  1  below  provides  percentiles  of 
the  distribution  of  estimated  excess 
lifetime  cancer  risk  to  a  farm  family 
adult  and  child  who  consume  home- 


produced  foods  derived  from  land  on 
which  sewage  shidge  has  been  applied. 
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Table  1.— Risks  and  Daily  Exposure  for  Highly  Exposed  Individuals  fob  All  Exposure  Pathways 

[Qr=1.56x  10    MpgTEQ/kg-d    '] 


Percentile 


50th  

75th  

90th  

95th  

'Initial  exposure  begins  in  adulthood. 
"Initial  exposure  begins  during  childhood. 


Adult* 


Risk 


1  X  10" 
4  X  10    <• 

1  X 10-^ 

2  X  lO--* 


Daily 

exposure. 

pg  TEQ/kg-d 


00086 

0.026 

0.064 

0.11  ■ 


Ctlitd" 


~r 


Risk 


Daily 

exposure. 

pg  TEQ/kg-d 


1  X  10" 
3  <  10" 
7  X  10" 
1  X  10-' 


0  0094 
0021 
0.042 
0062 


As  Table  1  shows,  the  median 
exposed  HEI  (at  the  50th  exposure 
percentile),  even  with  the  conservative 
assumptions  built  into  the  definition  of 
the  HEI.  has  a  one  in  a  million  excess 
lifetime  risk  of  cancer.  An  HEI  at  the 
high  end  of  the  exposure  distribution 
(i.e.,  one  at  the  upper  5  percent  exposed 
or  the  95th  percentile)  has  a  2  in 
100.000  excess  lifetime  cancer  risk  from 
exposure  to  dioxins  in  land-applied 
sew^age  sludge.  Both  the  lifetime  and 
annual  excess  cases  of  cancer  are 
considered  conservative  based  on  the 
assumptions  used  to  model  the  HEI. 
EPA's  reference  to  the  95th  percentile 
exposure  scenario  and  risk  estimate  is 
accompanied  by  the  understanding  that 
only  five  percent  of  the  total  number  of 
individuals  modeled  in  the  HEI 
population  [estimated  to  be  80  to  560 
individuals  nationwide)  has  an 
estimated  lifetime  cancer  risk  of  2  in 
100,000  or  greater.  This  risk  estimate  is 
considered  to  be  unlikely  based  on  the 
consenative  assumptions  used  in 
constructing  the  HEI  in  a  farm  family. 
The  remainder  of  the  modeled  HEI 
population  will  have  a  lower  potential 
cancer  risk  because  they  are  less 
exposed  to  dioxins  than  at  the  95th 
percentile  exposure  scenario. 

Certain  cnmmenters  expressed 
concern  that  the  1999  human  health  risk 
assessment  was  limited  to 
characterization  of  cancer  risks,  stating 
that  the  non-cancer  health  effects  of 
dioxins  may  be  a  more  serious  concern 
than  cancer  because  non-cancer  health 
effects  may  occur  at  lower  doses  and 
may  affect  more  body  systems. 
Commenters  recommended  that  non- 
cancer  endpoints  be  considered  in 
Round  2  or  that  draft  reference  doses  be 
used  to  evaluate  non-cancer  endpoints. 

EPA  based  the  revised  risk  assessment 
for  dioxin-like  constituents  in  sewage 
sludge  applied  to  agricultural  land  and 
its  decision  not  to  regulate  dioxins  in 
land-applied  sewage  sludge  on  the 


cancer  endpoint  because  it  is  the  most 
scientifically  well-established  and  well- 
supported  endpoint.  Although  EPA  and 
others  have  been  studying  non-cancer 
human  health  effects  from  exposure  to 
dioxins,  a  methodology  to  adequately 
assess  those  risks  has  not  yet  been 
established.  Details  of  this  assessment 
and  developments  in  the  study  of 
assessing  non-cancer  risks  are  discussed 
further  in  section  VII.  Discussion  of 
Scientific  Information  Presented  in  the 
NODA. 

C.  Findings  Concerning  Ecological 
Effects 

In  response  to  public  and  peer  review 
comments  received  on  the  1999 
proposal.  EPA  performed  a  screening 
ecological  risk  analvsis  (SERA)  (USEPA. 
2003a).  The  SER,A  used  a  two-phased 
approach  that  includes:  (1)  an  initial 
screening  assessment  to  determine 
whether  the  dioxins  concentrations  in 
land-applied  sewage  sludge  warranted 
further  assessment.  This  effort  was  an 
initial  bounding  estimate  to  assess  the 
upper  bound  potential  for  ecological 
effects  at  the  high  end  of  exposure,  and 
(2)  a  more  refined  assessment  using  a 
combination  of  higher  end  central 
tendency  exposure  assumptions 
regarding  environmental  media 
concentrations,  receptor-specific  dietary 
preferences,  and  ecological  benchmarks. 
EPA  used  a  hazard  quotient  (HQj 
approach  to  assess  the  potential  for 
adverse  ecological  effects.  For  the  SER.^. 
the  HQ  was  the  ratio  of  the  modeled 
exposure  and  an  exposure  (an  ecological 
benchmark)  that  is  expected  to  be 
without  adverse  ecological  effects. 
When  HQs  are  greater  than  one, 
exposures  exceed  ecological 
benchmarks,  suggesting  tl^e  potential 
exists  for  adverse  ecological  effects. 
When  HQs  are  less  than  one.  exposures 
are  less  than  ecological  benchmarks, 
suggesting  that  there  is  minimal 
potential  for  adverse  ecological  effects. 


In  the  SERA.  EPA  determined  that  all 
HQs  were  less  than  one. 

In  the  NODA.  EPA  discussed  the 
SERA  and  requested  comments  on  the 
methodology,  the  data  used,  and  the 
results  derived  from  the  SERA.  As  with 
the  revised  cancer  risk  assessment,  the 
SERA  used  the  concentrations  of 
dioxins  obtained  from  new-  sampling 
data  in  the  2001  Dioxin  Update  (USEPA. 
2002b)  of  the  National  Sewage  Sludge 
Survey  (NSSS).  As  explained  in  section 
V.D.,  the  2001  dioxin  update  survey 
data  consist  of  sewage  sludge  samples 
obtained  from  94  municipal  wastewater 
treatment  facilities,  and  are  considered 
a  nationally  representative  sample. 

The  SERA  addresses  risks  to 
mammals  and  birds,  the  receptors  that 
are  expected  to  have  the  highest 
exposure  to  dioxins.  The  assessment 
does  not  address  risks  to  other  receptor 
groups  such  as  invertebrates  and  plants. 
The  potential  for  dioxins  to 
bioaccumulate  in  wildlife  receptors  is 
specifically  addressed  through  analysis 
of  the  ingestion  pathway.  The  analysis 
includes  receptors  exposed  through 
ingestion  of  both  aquatic  and  terrestrial 
food  items  and  thus  addresses  the 
potential  for  bioaccumulation  of  dio.xins 
from  soil,  surface  water,  and  sediment. 
The  bioaccumulation  factors  (BAFs) 
for  terrestrial  invertebrates  used  in  the 
analysis  were  derived  from  empirical 
data  and  assume  a  linear  relationship 
between  the  concentrations  of  dioxins 
in  soil  and  in  food  items.  However,  the 
BAFs  are  relatively  conservative,  and 
EPA  considers  them  adequate  for  a 
screening  level  analysis. 

There  was  disagreement  among 
commenters  concerning  the  adequacy  of 
the  SERA  and  whether  dioxins  in  land- 
applied  sewage  sludge  posed  a  risk  to 
wildlife.  Some  commenters  agreed  with 
EPA's  conclusion  that  there  was  no 
serious  ecological  risk,  while  others  said 
that  the  uncertainty  in  the  model's 
applications,  and  the  many  "average" 
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values  in  the  assessment,  made  the  low 
HQs  questionable.  Other  commenters 
indicated  there  was  a  potential  for 
bioaccumulation  in  several  forms  of 
wildlife. 

EPA  believes  the  SERA  is  adequate  to 
predict  hazards  to  wildlife  species  from 
dioxins  in  land-applied  sewage  sludge. 
The  SER,^  was  designed  to  be  consistent 
with  EPAs  Guidelines  for  Ecological 
Risk  Assessment  (USEPA.  1998).  See  the 
Technical  Background  Document  (TBD) 
for  a  discussion  of  the  SERA  (USEPA. 
2003a).  Because  the  ecological  analysis 
was  a  screening  analysis  intended  only 
to  indicate  the  potential  for  adverse 
ecological  effects.  EPA  considers  the 
qualitative  uncertaintv  analysis  to  be 
adequate.  The  uncertainty  discussion 
identifies  sources  of  uncertainty, 
discusses  their  implications  for  the 
outcome  of  the  analysis,  and.  where 
possible,  indicates  whether  the 
uncertaintv  is  likely  to  cause  an  over  or 
underestimation  of  risk.  Screening-level 
ecological  risk  assessments  are  designed 
to  provide,  for  those  chemicals  and 
receptors  that  pass  the  screen  (as  in 
dioxins),  a  high  level  of  confidence  that 
there  is  a  low  probability  of  adverse 
effects  to  ecological  receptors. 

The  SERA  provides  insight  into  the 
potential  for  ecological  effects  from 
dioxins  in  land-applied  sewage  sludge. 
The  approach  used  shows  that  the 
exposures  to  animals  in  terrestrial  and 
water  body  margin  habitats  do  not 
exceed  protecti\"e  ecological 
benchmarks  (that  is  HQs  do  not  exceed 
one),  suggesting  that  dioxins  in  land- 
applied  sewage  sludge  do  not  pose  a 
high  potential  for  adverse  ecological 
effects. 


D.  Indications  From  the  2001  Survey  of 
Dioxins  in  Sewage  Sludge 

In  response  to  comments  on  the 
proposal  that  EPA  needed  data  more 
current  than  the  1988  National  Sewage 
Sludge  Survey  (NSSS)  data,  EPA 
conducted  a  national  sampling  and 
analvsis  effort  to  measure  dioxins  in 
sewage  sludge  in  2001  (USEPA,  2002b). 
The  EPA  2001  Dioxin  Update  of  the 
NSSS  provides  data  that  support  the 
calculation  of  unbiased  national 
estimates  (i.e.,  based  on  a  stratified 
random  selection  of  publicly  owned 
treatment  works)  for  dioxin  and  dioxin- 
like  compounds  in  sewage  sludge.  In 
addition  to  being  more  recent,  tbe  2001 
data  also  include  concentrations  of 
coplanar  PCB  congeners,  along  with 
dioxin  and  furan  congeners.  Coplanar 
PCB  congeners  were  not  analyzed  in  the 
1988  NSSS. 

EPA  sampled  sewage  sludge  from  a 
stratified  random  sample  of  94  POTWs 
selected  from  the  sample  of  174  POTWs 
surveyed  in  the  1988  NSSS.  stratified 
into  four  size  categories:  those  with  a 
daily  flow  of  less  than  one  million 
gallons  per  dav  (MGD).  1-10  MGD,  10- 
100  MGD.  and  greater  than  100  MGD. 
The  174  POTWs  selected  in  1988  had 
been  selected  from  the  approximately 
11.000  POTWs  in  existence  at  that  time 
that  had  secondary  treatment.  The 
1 1 ,000  were  sampled  according  to ' 
stratified  probability  design  (i.e.,  by  size 
based  on  wastewater  design  flow).  The 
sample  for  the  2001  Dioxin  Update  to 
the  National  Sewage  Sludge  Survey  was 
a  subset  of  the  sample  for  the  1988 
NSSS  and  thus  resulted  in  a  statistically 
valid  national  estimate  of  dioxin 


congener  concentrations  in  the  Nation's 
sewage  sludge.  EPA  considers  dioxin 
and  dioxin-like  congener  concentrations 
used  in  the  revised  risk  assessment  to  be 
representative  of  dioxins  congener 
concentrations  in  sewage  sludge 
nationwide  because  of  the  sample 
design.  See  Section  III.  Statistical 
Support  Document  for  the  Development 
of  Round  2  Biosolids  Use  or  Disposal 
Regulations  (USEPA  2002b). 

The  sewage  sludge  samples  were 
processed  to  produce  a  single 
representative  sample  for  each  facility. 
In  addition,  the  data  reflect  probability- 
based  survey  weights  based  on  the 
numbers  of  POTWs  in  the  four  strata 
defined  on  the  basis  of  quantity  of  flow. 
Since  the  few  POTWs  in  the  flow  group 
receiving  more  than  100  MGD  of 
influent  wastewater  produce  the  largest 
amounts  of  sewage  sludge,  the 
probabilitv-based  sample  design 
jncorporated  an  over-sampling  of  large 
POTWs.  The  survey  weights  reflect  tbis 
feature. 

The  2001  dioxins  update  survey  was 
designed  based  on  the  1988  NSSS  in 
order  to  allow  comparability  of 
statistically  valid  national  estimates, 
although,  as  explained  later,  a  number 
of  factors  limit  the  degree  of  comparison 
that  is  possible.  A  comparison  of  results 
for  dioxin  and  furan  congeners  obtained 
in  the  1988  and  2001  surveys  is 
presented  in  Table  2.  This  table 
summarizes  the  results  using  alternative 
methods  for  handling  non-detect 
measurements.  These  comparisons  do 
not  include  coplanar  PCB  congeners 
because  the  1988  NSSS  did  not  collect 
coplanar  PCB  congener  data. 


Table  2.- 


-National  Estimates  (nanograms/kilogram  dry  matter  basis)  for  Dioxin  and  Furan  Congeners  in 
THE  EPA  2001  Dioxin  Update  Survey  and  1988  NSSS 


Method  for  handling  nondetects 

Zero  for  nondetepts 

V2  minimum  level  of  quantitation 
(ML)  for  nondetects 

ML  for  nondetects 

2001 

1988 

1 

(estimate) 

2001 

1988 

2001                      1988 

... 1 

Mean  

Std  dev 

Maximum          

21.70 

47.5 

682  00 

46.50 

153.0 

1870.00 

450.00 

402.00 

301 .00 

5670 

5.68 

21.70 

47.5 

682  00 

67.30 
153.0 
1870  00 

21.80                     88  20 

475                     15700 

682.00                 1870  00 

99tti°o          

100  00 

100.00                     453  00 

100.00                  466  00 

98tti°o    

54.40 
33  30 
31.40 
15.50 

54.40 
33.30 
31.60 
15.50 

404  00 

_  303.00 

152  00 

34  20 

54.40                    45500 

95th°o    

33.30                   3-1000 

90tti°o    

31.70                   226  00 

50th°o                        

15  50  ;                   52  40 

The  EPA  2001  dioxin  survey  suggests 
that  dioxins  levels  in  sewage  sludge 
have  decreased  from  1988  to  2001.  In 
addition,  the  upper  percentile  values 
obtained  in  the  EPA  2001  dioxins 
update  survev  are  lower  than  those 
obtained  in  the  1988  NSSS.  See 
Statistical  Support  Document  for  the 


Development  of  Round  2  Biosolids  Use 
or  Disposal  Regulations  (USEPA,  2002b) 
for  a  full  discussion  of  the  2001  updated 
dioxins  survey. 

It  is  not  possible  to  draw  firm 
conclusions  with  regard  to  changes  in 
dioxin  concentrations  in  sewage  sludge 
nationally,  due  to  differences  in  the  two 


sur\'eys  caused  by  changed 
circumstances  since  1988  (13  years 
between  surveys).  During  this  time, 
changes  may  have  occurred  at  POTWs, 
and  there  have  been  changes  and 
improvements  in  analytical  methods. 
Nevertheless,  as  discussed  in  the 
NODA,  EPA  has  made  a  number  of 
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observations  regarding  changes  in 
dioxins  concentrations  in  sewage  sludge 
based  on  a  comparison  of  the  data  in  the 
two  surveys.  As  mentioned  previously, 
the  94  POTWs  participating  in  the  EPA 
2001  dioxin  update  survey  also 
participated  in  the  original  1988  NSSS. 
Samples  from  14  of  the  POTWs  showed 
dioxins  concentrations  (dioxins  and 
furans  only)  equal  to  or  greater  than  93 
ppt  TEQ  from  at  least  one  of  the 
surveys.  These  same  14  POTWs 
exhibited  the  greatest  differences  in  the 
dioxins  and  furans  concentrations  when 
comparing  the  results  of  the  1988  and 
2001  EPA  surveys.  The  other  80  POTWs 
participating  in  both  surveys  have 
substantially  smaller  differences,  as  well 
as  lower  dioxins  levels  measured  in 
both  surveys.  Of  the  14  POTWs  with  the 
greatest  differences  between  the  two 
surveys,  four  had  large  increases  in 
sewage  sludge  dioxins  concentrations 
and  ten  had  large  decreases  in  sewage 
sludge  dioxms  concentrations  from 
1988  to  2001. 

No  sampled  POTW  with  high  levels  of 
dioxins  in  sewage  sludge  in  the  1988 
NSSS  showed  high  levels  in  the  2001 
update  survey.  Based  on  these  data,  EPA 
infers  that  POTWs  with  higher 
concentrations  of  dioxins  in  their 
sewage  sludge  may  experience  a  greater 
variability  in  dioxins  concentrations 
over  time,  and  that  higher  dioxins  levels 
may  npt  remain  high  for  a  significant 
period  of  time.  It  is  possible  that  POTWs 
with  higher  concentrations  of  dioxins  in 
their  sewage  sludge  intermittently 
receive  dioxins  from  unidentified  but 
specific  sources  via  the  sewer  system. 
Likewise,  POTWs  with  moderate  or  low 
levels  of  dioxins  in  their  sewage  sludge 
may  experience  much  less  variability  in 
dioxins  concentrations  over  time.  This 
second  group  of  POTWs  appears  to  be 
experiencing  typical  environmental 
background  variation  of  dioxins  levels. 

EPA  requested  comments  on  the 
significance  of  the  differences  in  dioxins 
concentrations  in  sewage  sludge 
measured  in  the  EPA  2001  dioxin 
update  sur\'ey  compared  to  dioxins 
concentrations  in  sewage  sludge 
measured  in  the  1988  NSSS.  Several 
commenters  noted  that  dioxin  levels 
had  decreased  between  the  1988  survey 
and  the  2001  survey.  One  commenter 
was  unsure  of  the  implications  of  the 
finding,  because  analytical  methods 
have  improved  and  PCBs  were  not 
analyzed  in  earlier  surveys,  but  felt  that 
both  dioxin  and  PCB  levels  have  most 
likely  declined  because  of  changes  in 
their  use. 

Three  commenters  said  that  the 
results  indicated  that  attendant  risks 
were  also  decreasing;  one  went  on  to  say 
that  EPA  should  use  the  findings  to 


promote  public  confidence  in  land 
application  of  sewage  sludge  and 
dioxins  regulaton,-  limits.  Another 
respondent  said  that  the  decrease  made 
stringent  regulator\'  requirements  for 
sewage  sludge  unnecessars'  and  that 
existing  dioxins  controls  are  having  a 
noticeable  effect  on  environmental 
releases.  One  commenter  said  that  the 
findings  should  give  regulatory  agencies 
and  the  public  confidence  that  decisions 
based  on  current  data  sets  will  provide 
adequate  protection  under  reasonably 
anticipated  future  conditions. 

One  commenter  endorsed  EPA's 
response  to  previous  public  comments 
by  obtaining  new  data  in  the  2001 
dioxins  update  survey  to  the  1988 
NSSS.  saying  that  the  initiative 
demonstrated  EPA's  commitment  to  use 
reliable  data  to  provide  accurate  risk 
assessments  of  sewage  sludge.  Another 
commenter  felt  that  EPA  had 
inappropriately  weighted  data  from  the 
NSSS  by  giving  greater  weight  to 
samples  from  small-production  POT^s 
and  thereby  understating  risk  estimates. 
Another  commenter  was  unsure 
whether  the  study  was  designed  to  test 
the  hypothesis  that  there  might  be 
differences  in  dioxins  concentrations 
between  small  and  large  facilities. 
Finally,  some  commenters  felt  that  the 
survey  data  support  taking  no  action  for 
dioxins  in  land-applied  sewage  sludge. 

EPA  believes  that  appropriate 
consideration  of  data  from  small  POTWs 
was  made  in  the  design  of  the  sample 
for  the  survey.  A  simple  random  sample 
of  POTWs,  without  regard  to  the  amount 
of  influent  wastewater,  would  not  have 
provided  adequate  representation  of  the 
POTWs  receiving  the  larger  amounts  of 
influent  wastewater.  In  fact,  a  simple 
random  sample,  drawn  without  regard 
to  size,  would  have  been  dtiminated  by 
POTWs  in  the  less  than  1  million 
gallons  per  day  (MGD)  flow  group. 

Regarding  indications  from  the  data, 
EPA  believes  that  the  data  suggest  an 
overall  decrease  in  dioxins.  New  or 
revised  pretreatment  requirements  and 
pollution  prevention  measures  adopted 
since  1988  would  be  expected  to  have 
redured  dioxins  in  the  influent  to 
POT^Vs.  The  decrease  of  dioxins  in 
sewage  sludge  observed  in  the  two 
surveys  supports  the  Agency's 
conclusion  that  new  regulatory' 
requirements  for  dioxins  in  land- 
applied  sewage  sludge  are  unnecessary. 

VI.  Environmental  Justice 

Environmental  justice  and  equity 
concerns  involve  consideration  of  the 
potential  for  minorities  and  people  of 
lower  economic  status  to  be  impacted 
by  dioxins  exposures  to  a  greater  degree 
than  the  rest  of  the  general  population. 


EPA  believes  the  HEI  analysis  addresses 
reasonable  high  end  exposures  that 
could  represent  a  subsistence  low- 
income  farm  family  The  HEI  analysis 
addresses  exposure  regardless  of 
minority  or  economic  status 

VII.  Discussion  of  Scientific 
Information  Presented  in  the  NODA 

P'or  the  past  12  years,  EPA  has  been 
conducting  a  reassessment  of  the  human 
health  risks  associated  with  dioxin  and 
dioxin-like  compounds  This 
reassessment  is  not  a  final  document.  In 
this  decision  the  Agency  continued  its 
practice  of  using  the  best  available  data 
published  from  a  variety  of  sources  that 
meet  the  Information  Quality 
Guidelines.  The  Agency  considered  all 
such  data  and  associated  uncertainty  to 
determine  the  strength  of  the  eviderice 
in  finalizing  this  regulatory-  action 
related  to  dioxin  and  dioxin-like 
compounds, 

A.  Assessing  Cancer  Risk 

1.  Incremental  Cancer  Risk 

As  explained  in  section  V.A.  of  this 
Notice,  the  revised  risk  assessment  for 
dioxins  in  land-applied  sewage  sludge 
supporting  today's  final  action  uses  the 
1985  Ql*  of  1.56x10    Mpg  TEQ/kg- 
d)    '.  The  estimated  upper  bound 
lifetime  risks  for  highly  exposed  farm 
family  adults  using  this  Ql  *  range  from 
2  X  10  ^  at  the  95th  percentile  exposure 
to  1  X  10  "  at  the  50th  percentile 
exposure  for  multi-pathway  exposure  to 
dioxins  through  land-applied  sewage 
sludge  (see  Table  1).  There  are  two 
exposure  scenarios  for  adults  living  in 
the  farm  family  exposed  to  dioxins  in 
land-applied  sewage  sludge:  (1) 
Individuals  whose  exposure  begins  in 
adulthood  referred  to  as  "Adult"  in 
Table  1.  and  (2]  individuals  whose 
exposure  begins  in  childhood  referred  to 
as  "Child"  in  Table  1,  As  explained  in 
section  V.A..  the  estimated  lifetime 
cancer  risks  for  the  child  are  less  than 
or  equal  to  the  estimated  lifetime  cancer 
risks  for  the  adult.  These  risks 
correspond  to  estimated  daily  exposures 
for  the  latter  group  of  adults  ranging 
from  0.11  at  the  95th  exposure 
percentile  to  0.0086  pg  TEQ/kg-d  at  the 
50th  exposure  percentile. 

Use  of  the  alternative  Ql*  of  1  X  10    " 
(pg  TEQ/kg-d)    '  that  was  considered  in 
the  NODA  would  result  in  estimated 
high-end  multi-pathway  excess  lifetime 
cancer  risks  for  the  latter  group  of  adults 
in  the  highly  exposed  farm  family 
ranging  from  1  x  10  -*  at  the  95th 
exposure  percentile  to  6  X  10    '^  at  the 
50th  exposure  percentile.  These 
estimated  risks  in  the  NODA  are  based 
on  the  same  daily  exposures  indicated 
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in  Table  1.  Again,  the  estimated  excess 
lifetime  cancer  risks  expressed  for 
individuals  born  on  the  farm  (see 
discussion  above  and  in  USEPA,  2003b) 
would  be  less  than  or  equal  to  the 
estimated  risks  for  individuals  exposed 
to  dioxins  on  the  farm  starting  some 
years  after  birth  (i.e  .  the  corresponding 
values  are  6  X  10    "^  at  the  95th  exposure 
percentile  and  6  x  10    '^  at  the  50th 
exposure  percentile). 

2.  Background  Cancer  Risk 

The  significance  of  the  exposure  and 
cancer  risk  due  to  a  specific  source  such 
as  dioxins  in  land-applied  sewage 
sludge  can  be  understood  in  the  context 
of  general  population  background 
exposure  to  dioxins  from  all  sources.  In 
other  words,  the  exposure  attributed  to 
a  particular  source  can  be  considered  in 
the  context  of  its  contribution  to  the 
overall  risk. 

The  background  lifetime  cancer  risk 
to  the  general  population  from  exposure 
to  dioxins  (all  sources)  is  approximately 
2x10    ^  using  thi"  1985  Ql*  of  1.56  X 
10    ->  (pg  TEQ/kg-d)    I .  The  background 
risk  to  the  HEl  is  identical  to  the 
background  risk  to  the  general 
population,  since  it  is  the  risk 
associated  with  exposure  to  dioxins 
from  all  sources. 

As  previously  explained,  the 
estimated  cancer  risk  for  the  HEI  from 
exposure  to  dioxins  in  land-applied 
sewage  sludge  is  2  x  10    ■"  using  the 
1985  Ql*.  However,  excess  lifetime 
cancer  risk  associated  with  dioxins  in 
land-applied  sewage  sludge  is  very  low 
compared  to  the  background  lifetime 
cancer  risk  from  dioxins.  At  the  95th 
percentile,  the  increase  in  risk  of  the 
HE!  (farm  family  estimated  to  be  no 
mure  than  11.200  persons  in  the  US)  is 
about  10  perc:ent  of  their  background 
risk.  As  previously  explained,  excess 
cancer  cases  for  this  modeled 
population  from  exposure  t(j  dioxins  in 
land-applied  sewage  sludge  are 
estimated  to  he  0.002  to  0.01.  again 
depending  on  the  HEI  analysis  chosen 
(USEPA.  2003b).  using  the  1985  Ql*. 
Further,  EPA  estimates  that  the  excess 
lifetime  cancer  risk  to  the  overall  U.S. 
general  population  from  exposure  to 
dioxins  in  land-applied  sewage  sludge 
is  likely  to  be  much  lower  than  the 
excess  lifetime  cancer  risk  to  the  HEI. 
and  as  such,  correspondingly  lower 
relative  to  the  general  population's 
background  risk  from  dioxins.  This  is 
because  the  general  population's 
exposure  to  dioxins  from  dietary  items 
grown  on  farms  that  use  sewage  sludge 
as  a  fertilizer  or  soil  conditioner  is 
significantly  lower  than  the  modeled 
HEI  farm  family's  exposure  to  dioxins 
from  the  crops  that  they  consume  from 


their  farms  that  use  sewage  sludge. 
(USEPA,  2003b). 

Note  that  actual  risks  for  individuals 
are  a  function  of  dietary  habits,  as  well 
as  a  particular  individual's 
susceptibility  to  develop  cancer,  and 
may  be  higher  or  lower.  Thus,  high-end 
incremental  excess  lifetime  cancer  risk 
estimates  for  highly  exposed  farm 
families  from  dioxins  in  land-applied 
sewage  sludge  are  approximately  an 
order  of  magnitude  (i.e.,  ten  times) 
lower  than  background  risks. 

Based  on  this  evaluation  of  the  range 
of  cancer  risks  to  the  modeled  HEI  ,  EPA 
believes  the  projected  cancer  risks  to  the 
HEI  from  dioxins  in  land-applied 
sewage  sludge  are  reasonable. 

B.  Assessing  Non-Cancer  Risk 

EPA  generally  uses  a  reference  dose 
(RfD)  for  evaluating  the  potential  for 
non-cancer  effects  for  an  incremental 
exposure  that  results  from  a  specific 
source  of  contamination.  The  RfD  is  an 
estimate  of  a  daily  oral  exposure  to  the 
human  popiilation  that  is  unlikely  to 
cause  an  appreciable  risk  of  deleterious 
non-cancer  effects  over  a  lifetime.  RfDs 
for  particular  contaminants  are  useful 
health  benchmarks  when  background 
exposures  are  low  or  nonexistent. 

As  discussed  in  section  VII  of  the 
NODA,  background  exposures  for 
dioxin-like  compounds  have  been 
quantified  by  EPA  as  being  in  the  range 
of  1  pg  TEQ/kg/d  for  adults.  On  a  body 
burden  basis,  the  background  body 
burden  for  dioxin  TEQs  for  adults  in  the 
U.S.  has  been  estimated  to  be  5 
nanograms  toxic  equivalence  per 
kilogram  body  weight  (ng  TEQ/kg),  on  a 
whole  body  weight  basis  (USEPA, 
2002a).  As  the  NODA  suggested, 
conventional  approaches  to  calculating 
an  RfD  for  dioxins  would  result  in  an 
RfD  that  is  likely  to  be  substantially 
below  current  background  intakes.  For 
this  reason,  EPA  believes  that 
establishment  of  an  RfD  that  is  below 
typical  background  exposures  is 
uninformative  in  judging  the 
significance  of  incremental  dioxins 
exposures  on  human  health  and 
therefore  not  useful  for  subsequent  risk 
management  decisions  for  dioxins. 
Consequently,  EPA  has  not  developed 
an  RfD  for  dioxins. 

Vin.  Public  Comments  and  Other 
Considerations 

EPA  received  over  200  comments  on 
the  1999  proposed  amendments  to  the 
Standards  for  the  Use  and  Disposal  of 
Sewage  Sludge  and  27  comments  on  the 
2002  June  12.  2002  NODA  regarding  the 
land  application  of  sewage  sludge.  "The 
majority  of  the  comments  were 
addressed  by  the  NODA  or  are 


addressed  earlier  in  this  Notice.  A 
summary  of  other  major  comments  is 
presented  below,  along  with  a  summary 
of  EPA's  responses.  A  complete  copy  of 
all  public  comments  and  EPA's 
response  to  comments  can  be  found  in 
the  Response  to  Comments  Document  in 
the  docket  (USEPA,  2003c). 

A .  Defin ition  of  ' 'Dioxin s" 

Several  comments  were  received 
concerning  the  proposed  definition  of 
dioxins.  Commenters  indicated  a 
preference  for  two  separate  and  distinct 
definitions  for  "dioxin"  and  "coplanar 
PCBs"  (i.e..  dioxins  would  mean  tetra 
through  octa  chlorinated  dibenzo-p- 
dioxin  and  furan  congeners:  and 
coplajiar  PCBs  would  mean  the  12 
coplanar  PCB  congeners). 

EPA  Response:  As  previously 
mention(;d,  EPA  defined  "dioxins"  in 
the  proposed  rule  as  29  specific 
congeners  of  PCDDs,  PCDFs,  and 
coplanar  PCBs  that  have  been  found  in 
sewage  sludge.  The  proposed  definition 
of  "dioxins"  specifies  seven  2.3.7,8,- 
substituted  congeners  of  PCDDs,  ten 
2.3,7,8-substituted  congeners  of  PCDFs, 
and  twelve  coplanar  PCB  congeners. 
EPA  had  proposed  a  definition  of 
dioxins  using  TEF  values  fur  dibenzo-p- 
dioxins  and  furans  described  in  USEPA 
1989  and  the  WHO  98  TEF  scheme  for 
coplanar  PCBs.  As  explained  in  the 
NODA  (67  FR  40556).  EPA  now  uses  the 
WHO  98  system  of  TEFs  to  account  for 
the  overall  toxicity  of  complex  mixtures 
of  all  29  congeners.  The  TEF  system  is 
accepted  worldwide  as  the  most 
scientificallv  defensible  and  most  easily 
implemented  method  to  assess  these 
mixtures  in  risk  assessments. 

B.  The  Need  for  Regulating  Dioxins  in 
Land-Applied  Sewage  Sludge 

EPA  received  a  number  of  comments 
regarding  the  need,  or  lack  of  need,  to 
regulate  dioxins  in  land-applied  sewage 
sludge.  There  was  disagreement  among 
the  comments  premised  on  dioxins 
levels  in  the  environment  and  perceived 
or  real  risks.  Comments  in  favor  of 
regulation  (including  setting  numerical 
limits)  included  suggestions  that:  (1)  A 
regulatory  program  is  needed  to  ensure 
that  dioxins  are  not  land-applied,  (2)  it 
is  illogical  not  to  have  a  regulatory  limit 
for  dioxins  when  EPA  regulated  various 
metals  in  sewage  sludge,  (3)  a  risk-based 
limit  is  necessary.  (4)  sewage  sludge  is 
a  significant  source  of  dioxins  and 
should  therefore  be  regulated.  (5)  EPA 
should  establish  a  risk-based  limit  and 
not  a  limit  based  on  the  95th  percentile 
concentration  of  dioxins  measured  in 
the  2001  dioxins  update  survey,  and  (6) 
EPA  has  traditionally  used  a  one-in-one- 
million  risk  as  acceptable  for  regulation, 


and  that  there  is  no  justification  for 
setting  less  stringent  standards  for 
sewage  sludge. 

Commenters  in  favor  of  not  regulating 
dioxins  in  sewage  sludge  felt  that  there 
was  no  need  for  numeric  limits  or  other 
requirements,  because  the  overall  risks 
were  well  within  EPA  acceptable  limits, 
that  the  data  supported  no  further 
regulation,  and  that  EPA  failed  to 
address  the  issue  of  whether  further 
reductions  in  exposure  were  necessarv' 
or  cost-effective. 

EPA  Response:  For  the  reasons 
discussed  elsewhere  in  this  Federal 
Register  notice,  EPA  has  decided  not  to 
regulate  dioxins  in  sewage  sludge  that  is 
Jand  applied.  These  decisions  are  based 
on  the  revised  cancer  risk  assessment, 
the  SERA,  and  2001  Dioxin  Update 
Survey  data.  Weighing  risks  using  the 
collective  body  of  scientific  information, 
EPA  has  concluded  that  the  increased 
risks  of  humans  developing  cancer  from 
exposure  to  dioxins  in  land-applied 
sewage  sludge,  as  well  as  effects  to  the 
environment,  are  reasonable,  and  that 
no  further  regulation  is  warranted. 
Therefore,  neither  numeric  limitations 
nor  management  practices  for  dioxins  in 
land-applied  sewage  sludge  are  being 
imposed. 

Since  the  general  population 
consumes  only  a  small  fraction  of  their 
diets  from  products  grown  on  farms 
with  land-applied  sewage  sludge.  EP.\ 
assumed  that  a  regulator}'  decision  that 
is  protective  of  the  highly  exposed  farm 
family  is  also  protective  of  the  general 
population.  EPA's  risk  analysis  has 
shown  that  when  dioxins  TEQ 
concentrations  in  sewage  sludge  are 
modeled,  only  five  percent  of  the 
population  was  at  a  risk  level  of  2  x 
10    \  EPA  believes  that  the  actual  risk 
is  likely  to  be  lower,  due  to  the  many 
conservative  assumptions  used  in 
constructing  the  HEI  risk 
characterization. 

Regarding  comments  that  there  is  no 
justification  for  setting  less  stringent 
standards  for  sewage  sludge  than  one- 
in-one-million  risk,  the  revised  risk 
assessment  for  dioxins  in  lajid-applied 
sewage  sludge  indicates  that  an 
individual  in  the  highly  exposed 
modeled  population  (estimated  to  be 
between  approximately  1,600  and 
11,200  people)  has  an  estimated  excess 
lifetime  cancer  risk  ranging  from  1  x 
10  "  to  4  X  10    ''  (50th  to  the  99th 
percentile  exposvu-e)  for  exposure  by 
multiple  pathways.  EPA  further  notes 
that  the  lifetime  cancer  risk  ranging 
from  1  X  10    <■  to  4  X  10  ^  may  be 
overestimates  due  to  the  substantial 
number  of  conservative  assumptions 
used  in  the  revised  risk  assessment  As 
a  result,  the  Agency  does  not  agree  that 
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the  risks  discussed  here  warrant  further 
regulation. 

C.  Groundwater  Exposure 

Certain  commenters  stated  that  EPA 
did  not  take  into  consideration  the 
potential  exposure  to  groundwater 
impacted  by  dioxins  in  land-applied 
sewage  sludge. 

EPA  Response:  The  Agency  did  not 
analyze  a  groundwater  contamination 
pathway  because  dioxins  are 
hydrophobic  and  they  bind  very  tightly 
to  the  sewage  sludge/soil  matrix.  Our 
analysis  found  that  transport  of  dioxins 
through  the  soil  to  groundwater,  in  the 
subsurface  environment,  was  minimal. 
Details  are  provided  in  the  TBD 
(USEPA,  2003). 

D.  Synergistic  Effects 

Some  public  comments  indicated  that 
EPA  did  not  consider  synergistic  effects. 
They  asserted,  for  example,  that  dioxins 
can  be  mobilized  by  solvents  and 
surfactants,  which  are  common  in 
sewage  sludge.  Commenters  also 
asserted  that  exposure  to  dioxins  may 
increase  susceptibility  to  other 
carcinogens  and  that  this  dimension 
should  be  analyzed. 

EPA  Response:  There  are  no  models 
or  data  available  to  address  synergistic 
effects  with  respect  to  the  fate  and 
transport  of  diverse  types  of  pollutants. 
Therefore,  EPA  could  not  assess  such 
effects  from  other  pollutants  acting  in 
combination  with  the  29  dioxin, 
dibenzofuran.  and  coplanar  PCB 
congeners  modeled  by  EPA.  While  such 
effects  are  always  possible.  EPA  is  not 
aware  of  scientific  evidence  to  date 
suggesting  that  any  such  effects  are 
likely  to  be  significant  for  dioxins 
interacting  with  other  pollutants  in 
sewage  sludge.  The  TEF/TEQ  approach 
as  outlined  in  today's  notice  allows  EPA 
to  assess  the  toxic  effects  from  exposure 
to  the  sum  of  all  29  dioxin  and  dioxin- 
like  congeners. 

E.  Voluntary  Progran} 

EP.^  received  a  wide  variety  of 
comments  on  methodologies  to  reduce 
dioxins  sources  and  contamination. 
Two  commenters  agreed  with  EP.^'s 
suggested  methodology  for  identifying 
dioxins  sources  {i.e..  identif\'ing  dioxins 
sources  by  tracing  their  congener 
'Tingerprints").  Some  supported  the  use 
of  voluntary  programs  in  combination 
with  regulatory  standards  and 
monitoring  programs.  Others  suggested 
that  a  voluntary  program  only  is 
sufficient,  but  that  EP.^  should  develop 
guidance  to  provide  additional  details 
and  explain  how  communities  can 
utilize  the  voluntarv'  methodology. 
There  was  concern  about  who  would 


define  "'high"  concentrations  of  dioxins 
in  sewage  sludge  or  ensure  that 
adequate  steps  would  be  taken  to  reduce 
high  dioxins  concentrations  if  such  a 
program  were  voluntary-.  Some 
commenters  asserted  that  EPA  should 
positively  encourage  facilities  with  a 
history  or  likelihood  of  elevated  dioxins 
levels  in  sewage  sludge  to  monitor  and 
investigate  possible  sources  contributing 
to  high  dioxins  levels.  One  commenter 
noted  that  the  suggested  EP,^  methods 
would  be  expensive  and  perhaps 
beyond  the  means  of  POTWs. 

Another  commenter  said  that  EPA 
should  require  management  practices  to 
lessen  human  exposure  to  sewage 
sludge  in  which  dioxins  are  below  the 
numeric  limit  and  should  require 
POTWs  to  develop  pretreatment 
programs  to  reduce  dioxins  in  sewage 
sludge  and  minimize  dioxins  discharges 
into  sewer  systems. 

EPA  Response:  With  today's  final 
notice  EPA  is  imposing  no  regulator}' 
requirements  on  small  or  large  facilities, 
including  monitoring.  However,  EPA 
believes  that  there  may  be  local  benefits 
from  establishing  a  voluntary 
monitoring  and  source  investigation  and 
identification  program  for  dioxins  in 
land-applied  sewage  sludge  for  some 
POTWs. 

EPA  believes  that  voluntary- 
monitoring  for  dioxins  in  sewage 
sludge,  combined  with  a  source 
identification  program  when  high 
concentrations  of  dioxins  in  sewage 
sludge  are  encountered,  could  identif}- 
dioxins  sources  that  contribute  to  any 
elevated  levels  of  dioxins  in  sewage 
sludge.  Mixtures  of  the  29  dioxin 
congeners  have  distinct  patterns  [i.e.. 
profiles  or  fingerprints]  depending  on 
the  dioxins  source.  For  example,  a 
congener  profile  that  is  dominated  by 
chlorinated  dibenzofurans  is  often 
characteristic  of  a  chemical 
manufacturing  source.  Voluntary- 
monitoring  and  source  identification, 
and  perhaps  a  follow-up  source 
reduction  program,  utilizing  these 
fingerprints,  could  assist  in  the 
identification  and  subsequent  mitigation 
or  elimination  of  dioxins  sources  when 
relatively  high  dioxins  concentrations  in 
sewage  sludge  are  detected. 

EPA  encourages  POTWs  to  consider 
implementing  a  voluntary  sewage 
sludge  dioxins  monitoring  and  dioxins 
source  identification  program  through 
an  Environmental  Management  Svstem 
(EMS)  approach.  .An  EMS  for  a 
wastewater  utility  that  generates  sewage 
sludge  is  a  voluntary-  program  that 
encourages  a  utility  to  perform  above 
and  beyond  mandator\-  Federal  and 
State  sewage  sludge  requirements  and, 
thereby,  improve  their  environmental 
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performance  in  all  areas  of  wastewater 
management  including  the  use  or 
disposal  of  sewage  sludge.  EMS 
participants  involve  citizens  in  their 
communities  to  assist  in  defining 
improved  environmental  performance. 
EMS  status  is  awarded  to  participating 
utilities  onlv  after  a  rigorous  review  and 
subsequent  certification  by  a  third  party. 
A  voluntary  dioxins  monitoring  and 
source  investigation  program,  and 
suggestions  for  reducing  and 
eliminating  sources  of  dioxins  in  sewer 
service  areas,  could  help  contribute  to 
reducing  concentrations  of  dioxins  in 
the  communitv's  sewage  sludge. 

The  biosolids  industry  most  likelv 
will  be  implementing  an  EMS  through 
the  National  Biosolids  Partnership 
(NBP).  The  NBP  is  a  partnership  formed 
in  1997  with  AMSA  (Association  of 
Metropolitan  Sewerage  Agencies),  VVEF 
(Water  Environment  Federation),  and 
EPA  (U.S.  Environmental  Protection 
Agency).  Through  partnering  with 
sewage  sludge  producers,  sewage  sludge 
service  contractors  such  as  sewage 
sludge  land  application  companies, 
.sewage  sludge  users,  regulatorv' 
agencies,  universities,  the  farming 
community,  and  environmental 
organizations,  the  goal  of  the  NBP  is  to 
advance  environmentally  sound  and 
accepted  biosolids  management 
practices. 

Through  a  voluntary  EMS,  being 
developed  for  biosolids  by  the  NBP, 
EPA  continues  to  provide  the  public 
with  educational  information,  based  on 
the  best  science,  about  the  recycling  and 
disposal  of  biosolids.  EPA  strongly 
supports  the  ongomg  efforts  of  the  NBP 
to  develop  the  EMS  and  to  provide 
correct  and  timelv  information  and 
communitv-friendly  practices  that  could 
be  followed  via  its  new  communications 
svstem.  The  EMS  program  supports 
local  authorities  to  find  ways  to  meet 
and  go  bevond  what  is  required  in  State 
and  Federal  regulations.  About  54 
municipalities  are  now  pilot-testing 
their  biosolids  EMS  programs  based 
upon  a  blueprint  developed  by  the  NBP. 

in  2003.  the  first  two  municipal 
wastewater  treatment  authorities. 


Orange  County  (CA)  Sanitation  District 
and  the  Department  of  Public  Works 
from  the  City  of  Los  Angeles.  CA  were 
awarded  enfry  into  the  EMS  Program  by 
certification  from  an  independent  third 
partv  auditor.  Several  additional 
municipalities  will  be  ready  to  undergo 
an  independent  third  party  audit  of  the 
EMS  program  later  this  year  (2003), 
Municipalities  involved  in  the 
voluntary  EMS  program  are  reporting 
benefits  they  have  achieved.  They  report 
that  their  participation  in  the  EMS 
program  has  resulted  in  more  efficient 
operation,  reduced  odors  from  biosolids, 
less  intrusive  transport  of  the  sewage 
sludge  to  land  application  sites,  better 
communication,  and  meaningful 
involvement  of  the  public.  The  Agency 
plans  to  continue  supporting  NBP 
activities  and  working  with 
municipalities  on  expanding  the  use  of 
EMS  programs  in  biosolids 
management.  Two  NBP  Web  site 
addresses  that  present  relevant  biosolids 
information  are  http:// 
www.biosolJds.org  And  http:// 
biosolids.policy.net/emsguide/manual/ 
goodpractmanual.\'tml. 
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REMINDERS 

The  items  in  Ihis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  24, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Rockfish  conservation 
areas    trip  limit 
ad|ustments   published 
10-24-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides   tolerances  m  food, 
animal  feeds    and  raw 
agricultural  commodities: 
Tebufenozide   published  10- 
24-03 
Solid  wastes: 
Solid  waste  disposal 
facilities  and  practices: 
classification  criteria — 
CFR  correction:  published 
10-24-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Emergency  Alert  System 
Decoder  unit  certification 
published  10-24-02 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations 
Oregon  and  Washington: 
CFR  correction    published 
10-2403 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Organization    functions    and 
authority  delegations 
Temporary  duty  travel: 
issuance  of  motor  vehicle 
tor  home-t(5-work 
transportation,  published 
10-24-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Financial  statements 
improper  influence  on 
conduct  of  audits 
published  10-24-02 
VETERANS  AFFAIRS 
DEPARTMENT 
Ad)udication.  pensions 
compensation,  dependency, 
etc.: 


Income  and  net  worth 

computations,  exclusions; 
published  10-24-03 

RULES  GOING  INTO 
EFFECT  OCTOBER  26, 
2003 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 
boundanes 
North  Dakota   published  7- 

22-03 
North  Dakota,  technical 

correction  to  rule  and  rule 

withdrawn:  published  8- 

18-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations 

Hawaii,  air  tour  operators: 
published  10-23-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council         | 

Historic  properties  protection: 
comments  due  by  10-27-03; 
published  9-25-03  [FR  03- 
24202]  1 

AGRICULTURE  I 

DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and  j 
promotion  order:  I 
Program  review;  comments 

due  by  10-27-03; 

published  8-26-03   FR  03- 

21788] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  Importation  of 
animals  and  animal 
products 
Ruminants:  privately  owned 
quarantine  facilities 
standards,  comments  due 
by  10-27-03,  published  8- 
28-03  [FR  03-21857] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  and  food 
distribution  program: 

Maximum  excess  shelter 

expense  deduction: 
benefits  adjustment; 
comments  due  by  10-28- 


03:  published  8-29-03  [FR 

03-22144] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  sun^eys 
BE-15:  annual  survey  of 
foreign  direct  investment 
in  US.:  comments  due  by 
10-28-03.  published  8-29- 
03  [FR  03-22074] 
BE-85:  quarterly  survey  of 
financial  services 
transactions  between  US 
financial  services 
providers  and  unaffiliated 
foreign  persons 
comments  due  by  10-28- 
03:  published  8-29-03  [FR 
03-22140] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  surtclam  and 
ocean  quahog: 
comments  due  by  10- 
27-03,  published  9-25- 
03  [FR  03-24250] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Northern  Manana  Islands 
Exclusive  Economic 
Zone:  bottomfish  fishery 
resources,  comments 
due  by  10-27-03. 
published  9-23-03  [FR 
03-24115] 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act:  implementation; 
comments  due  by  10-27-03; 
published  9-25-03  (FR  03- 
24058] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Share-in-savings  contracting: 
comments  due  by  10-31- 
03:  published  10-1-03  [FR 
03-24855] 
Unique  contract  and  order 
Identifier  numbers, 
comments  due  by  10-31- 
03:  published  10-1-03  [FR 
03-24584] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 

regulation  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice   published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control; 


State  operating  permit 
programs — 

Ohio;  comments  due  by 
10-30-03:  published  9- 
30-03  [FR  03-24776] 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States 

Anzona:  comments  due  by 
10-29-03:  published  9-29- 
03  [FR  03-24557] 
California:  comments  due  by 
10-29-03.  published  9-29- 
03  [FR  03-24558] 
Texas:  comments  due  by 
10-30-03:  published  9-30- 
03  [FR  03-24553] 
Environmental  statements: 
availability,  etc 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice, 
published  10-16-03  [FR 
03-26087] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Diflubenzuron.  comments 
due  by  10-27-03: 
published  8-27-03  [FR  03- 
21935] 
Flumioxazin:  comments  due 
by  10-27-03.  published  8- 
27-03  [FR  03-21662] 
Thiamethoxam.  comments 
due  by  10-27-03. 
published  8-27-03  [FR  03- 
21783] 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update,  comments  due 
by  10-27-03.  published 
9-26-03  ;FR  03-24410] 
National  priorities  list 
update,  comments  due 
by  10-27-03.  published 
10-7-03  [FR  03-25402] 
Water  pollution  control 
Ocean  dumping,  site 
designations- 
Long  Island  Sound.  CI. 
comments  due  by  10- 
27-03:  published  9-12- 
03  [FR  03-22645] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Farmers,  ranchers  and 
aquatic  producers  or 
harvesters,  eligibility  and 
scope  of  financing, 
comments  due  by  10-29- 
03;  published  7-29-03  [FR 
03-19208] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations,  table 
of  assignments: 
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New  Mexico;  comments  due 

by  10-27-03,  published  9- 

17-03  [FR  03-23631] 
Radio  stations:  table  of 
assignments 
Illinois,  comments  due  by 

10-30-03;  published  10-2- 

03  [FR  03-24940] 
Indiana;  comments  due  by 

10-27-03;  published  10-2- 

03  [FR  03-24939] 
Texas,  comments  due  by 

10-30-03,  published  9-19- 

03  [FR  03-23926] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Share-in-savings  contracting; 
comments  due  by  10-31- 
03:  published  10-1-03  [FR 
03-24855] 

Unique  contract  and  order 
identifier  numbers, 
comments  due  by  10-31- 
03,  published  10-1-03  [FR 
U3-24584] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 
Outpatient  prescription  drugs 
coverage    rebate 
agreements  with 
manufacturers,  pnce 
recalculations  time 
limitation  and 
recordkeeping 
requirements,  comments 
due  by  10-28-03 
published  8-29-03  [FR  03- 
21548] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products 
Blood  and  blood 
components    including 
source  plasma:  labeling 
and  storage  requirements; 
revisions;  comments  due 
by  10-28-03.  published  7- 
30-03  [FR  03-19289] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resources  and 
Services  Administration 

Smallpox  Compensation 
Program 

Smallpox  vaccine  injury 
table,  comments  due  by 


10-27-03    published  8-27- 

03  [FR  03-21906] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations 
Flonda,  comments  due  by 

11-1-03    published  i0-6- 

03  [FR  03-250471 
Pollution 
Mandatory  baiias!  water 

management  program  for 

U.S    waters,  comments 

due  by  10-28-03. 

published  7-30-03  IFR  03- 

19373] 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Environmental  statements; 

availability   etc.; 

Colorado  River 
management:  intehm 
water  storage  guidelines: 
comments  due  by  10-30- 
03    published  9-30-03  [FR 
03-246741 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
iFARi 

Share-in-savings  contracting; 

comments  due  by  10-31- 

03;  published  10-1-03  [FR 

03-24855] 
Unique  contract  and  order 

identifier  numbers. 

comments  due  by  10-31- 

03:  published  10-1-03  [FR 

03-24584] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  ioans 
Guarantee  fees  and  ongoing 
services  tees  paid  by 
participating  loan  program 
lenders,  comments  due  by 
10-31-03,  published  10-1- 
03  TR  03-24728] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Airbus:  comments  due  by 
10-29-03:  published  9-29- 
03  [FR  03-24487] 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
10-27-03:  published  9-25- 
03  [FR  03-24286] 
Boeing,  comments  due  by 
10-27-03    published  9-10- 
03  TR  03-22992] 


Burkhan  Grob  Lufl-Und 
Raumfahrt  GmbH  &  Co 
LG.  comments  due  by  10- 
31-03:  published  9-30-03 
[FR  03-24283] 

Eurocopter  France; 
comments  due  by  10-27- 
03:  published  8-28-03  [FR 
03-21520] 
Class  E4  and  E5  airspace; 

comments  due  by  10-27-03: 

published  9-22-03  [FR  03- 

241431 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenais 

Hazardous  materials 
transportation— 
DOT  specification 
cylinders,  maintenance, 
•■equaiification    repair, 
and  use  requirements; 
comments  due  by  10- 
27-03.  published  9-26- 
03  [FR  03-24354] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Credit  for  increasing 
research  activties 
comments  due  by  10-27- 
03,  published  7-29-03  (FR 
03-17870] 

Securities  in  an  S 
corporation,  prohibited 
allocations    cross- 
reference:  comments  due 
by  10-27-03,  published  8- 
28-03  [FR  03-21965] 

Vanable  annuity 
endowment,  and  life 
insurance  contracts 
diversification 
requirements,  comments 
due  by  10-28-03 
published  7-30-03  iFR  03- 
19367] 

Procedure  and  administration: 
Designated  or  related 
summonses:  effect  on 
penod  of  limitations,  etc.; 
comments  due  by  10-29- 
03;  published  7-31-03  [FR 
03-195371 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants 
Homeless  Providers  Grant 
and  Per  Diem  Program 
Religious  organizations; 
proper  use  of  funds; 


comments  due  by  10- 
30-03,  published  9-30- 
03  [FP  03-24320' 


LIST  OF  PUBLIC  LAWS 


This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  con|unction 
witn     PLUS    (Public  Laws 
Update  Service!  on  202-741- 
6043.  This  list  IS  also 
available  online  at  tittp:// 
wwvi  nara  gov'tedreg/ 
piawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in    slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Pnnting 
Office    Washington.  DC  20402 
(phone.  202-512-18081    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  nttp 
www  access  gpo  gov  nara.' 
naraOOS  html  Some  laws  may 
not  yet  l>e  available 

H.fl    2152/P.L    10a-99 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  the 
special  immigiant  religious 
worker  program    (Oct    15, 
2003;  117  Stat    1176) 

Last  List  October  15    200.'? 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.  gsa  gov/archives/ 
Dubiaws-I.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnption 

prices  down,  the  Government  Printing  Office  mails  each  subscnbcr  onh  <ine  rene\^al  notice.  You  can 
learn  when  vou  will  get  vour  renewal  notice  b\  .becking  the  number  that  follows  month/year  code  on 
the  top  hne  of  >our  label  as  ^hown  in  this  tuunf^ie:         - 


A  renewal  notice  will  be 
sen!  approximately  90  days 
before  the  shown  date. 


Z_i-:  SMITH/ -2  J 

■  N  SMITH 
Zi2  MAIN  STREET 
FORESTVII.LE  MD  20704 


DEC97  R  I 


A  renewal  notice  will  be 
.sent  approximately  90  days 
before  the  shown  date. 


/■ 


AFRDQ  SMTTK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97  R  ) 


To  be  sure  that  vour  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinvtaicd.  1       - 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
.Supenntendent  of  Docun-.ents  A:!r,   Chief  M.nl  f  ist  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  :04():-')^7"> 

To  inquire  about  your  sub.scription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superiniendenl  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington   DC  20402-9373.      i 

To  order  a  new  subscription:  Please  use  the  oi-der  form  provided  below. 


1  tS.  L-nier  my  5ubscnpUon(s)  as  follows: 


Supenntendent  of  Documents  Subscription  Order  !-urm  _      

or».proc«>s,ngcooe  Charge  your  order.   {^HfSlfi  "^j?* 

*  5468  tts  Easy!  "Wmi  mm^ 

,^  To  fax  your  orders  ( 202 1  5 1 2-2250 

Phone  your  orders  (202)  512-1800 

subscription-  ro  Federal  Register  (Fll);  including  the  daily  Federal  Register.  raonthK  Index  and  List 

ol  C'FR  Scc:i..ns  Aifei  :cd  'LSAl.  .it  S764  each  per  year. 

Mihs.T:piiMr.x  ■  >  Kederal  Rtgister  daily  onh  (ERDO),  at  $699  each  per  year. 


1"hc  lota!  cost  nt  mv  order  is 


.  Pncf  includes  regular  duniestu  pustjue  and  handling,  anii  is  siihjccl  lo  change 
liUern.iiional  cu.siomors  please  add  25%.  i 

I Please  Choose  Method  of  Pa\ment: 

I     I  Check  Payable  to  the  Supeniiiendcnt  of  DcKumcnts 
□  GPO  Deposit  Accouni         I     |     I     I     i     i     I     hP 
I     I  VISA       LJ  MasterCard  Accouni 


Company  or  personal  name 


(Pleaw  type  or  pnnt) 


Additional  address/attention  line 


Street  aildrc.ss 


City.  Slate.  ZIP  code 


J2 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  c(xle 


Purchase  ordei  number  loptionall 

YES     NO 

Vlay  we  aakt  your  name/address  avitiiuMe  '<>  <ith»T  nwufcrs        |      |    | | 


Authorizing  signature  ' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh  PA  lS^S(l-7qsa 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  m 
24x  microfiche  format  and  mailed  to 
subscnbers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations. 
compnsing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
years  volumes  are  mailed  to 
subscnbers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Register 

One  year:  S264.00 
Six  months.  SI 32.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298  00 


SupcnntcnJcnt  .;!  Duv linicnis  Subscription  Ordc 


*  5419 

I — 1    *  t^>  enter  the  l..;K>\M!it!  indicated  subscnption  in  24x  microfiche  format: 

Federal  Register  :  MF-FR )  □  One  vear  a!  5264  each 

n   Six  months  at  Si  32  00 

Code  of  Federal  Regulations  (CFRM7)       Q  One  \ear  a:  S;9h  each 


:r  hi  inn 


Mvr 


Charge  your  order. 

It  s  Easy' 

T(j  fax  \our  orderv  i202i  512-225(1 

Ph(ir>f  \our  orders  ilOli  512-]H(Kt 


The  total  tost  of  my  order  is  S . 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Priie  includes  rejiular  donu-.iii  postage  and  handlini;  and  is  subject  to  change, 
f^least  t  hivose  Method  of  J'a\nunt: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Please  type  or  pnnt) 


Street  address 


City.  .Stale   71P  .ode 


Daytime  phone  including  area  code 


Pur^hj^e  i^rdc'r  nurrher  "*piii^na!i 

YES     .NO 
May  w  make  your  name/address  aMukrt*  to  other  maitfs  "       ^~^    ["1 


LJ  VISA       n  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  \nu  for 
\iiur  order' 


.•Aj'J)or.zing  Signaianc 


Mail  To;  Superintendent  of  Documents 

P.O  Box  .■?71954.  Pittsburgh,  PA  15250-7954 


Public  Laws 


108th  Congress 


Pampniet  prints  of  DL,bhc  laws,  often  referred  :o  as  slip  laws,  are  the  iriitial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress 

Individual  laws  aiso  n-ay  oe  pjrcnased  f'-or-  tne  Superintendent  of  Documents. 
U,S,  Government  Printing  Office,  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  o^  access  the  online  database  at 
http://wvvwaccess-gpo,gov/nara1/nara005  html 


Superintendent  ot  Dut umenis  Subscriptions  Order  Form 
I I    I  tS,  enter  m\  subscnpiionis)  as  follows: 


*  6216 


VISA 


Charge  your  order. 

It's  Easy!   

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  L.AWS  for  the  108th  Congress  for  S2x5  per  subscription. 


The  total  cost  of  mv  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


C"ompan>  or  personal  name 

<P1 

:a.se 

type  or  print) 

Additional  address/aiienuon  line 

Street  address 

i 

C  it\.  State.  ZIP  code 

Daytime  phone  mcludmg  area  code 

1 

Purcha,se  order  number  I  optional  I 

May  we  make  your  name/address  gyatotilfe  to  otber  maia^?      | |   { | 


Please  Choose  Method  of  Payment 

I     ]   Check  Payable  to  the  Superintendent  of  Documents 
I i   GPO  Deposit  Account 


I L 


i       I 


VISA 


D 


MasterCard  Account 


□ 


(Oedit  card  expiration  date) 


Thank  you  for 
your  order! 


Authon/mg  signature 

Mail  To.   Superintendent  of  Documents 

PC).  Box  371954,  Pittsburgh.  PA  15250-7954 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Termination  of  the  Waiver  of  the 
Nonmanufacturer  Rule  for  Small  Arms 
Ammunition  Manufacturing 

AGENCY:  Small  Business  Administration 

(saA). 

action:  Final  rule. 

summary:  The  decision  to  terminate  this 
waiver  of  the  Nonmanufaturer  Rule  is 
based  on  evidence  provided  to  the  SBA 
that  there  are  small  businesses  which 
manufacture  items  within  this  class  of 
product.  Terminating  this  waiver  will 
require  recipients  of  contracts  set  aside 
for  small  or  8(a)  businesses  to  provide 
the  product  of  domestic  small  business 
manufacturers  or  processors  where  this 
class  of  product  is  required.  A  notice  to 
terminate  a  waiver  the  Nonmanufacturer 
Rule  appeared  in  the  Federal  Register 
on  July  9,  2003  (68  FR  40820). 
Comments  from  this  notice  were 
received  from  small  business 
manufacturers.  Our  knowledge  of  the 
existence  of  small  business 
manufacturers  requires  us  to  terminate 
the  waiver  of  the  Nonmanufacturer  for 
Small  Arms  Ammunition 
Manufacturing,  NAICS  332992,  in 
accordance  with  13  CFR  121.1204  (a)(7). 
EFFECTIVE  DATE:  October  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edith  G.  Butler,  Program  Analvst,  U.S. 
Small  Business  Administration.  409  3rd 
Street.  SW..  Washington,  DC  20416.  Tel: 
(202)  619-0422. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100—656.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  thai  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 


manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121 .906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  anv  "'class  of  products  "  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  a  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

IFR  Doc.  03-27047  Filed  10-24-03;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  125 
RIN;  3245-AF07 

Small  Business  Government 
Contracting  Programs:  Correction 

AGENCY:  Small  Business  ."administration. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
DATES  section  of  the  final  rule  amending 
13  CFR  part  125,  published  on  October 
20.  2003.  m  68  FR  60006.  which 
amended  regulations  governing  small 
business  prime  contracting  assistance 
DATES:  The  effective  date  of  the  rule  FR 
Doc.  03-26514  published  on  October  20, 
2003  (68  FR  60006)  is  corrected  to 
October  20.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Knppel.  .As'.istant  .^dministrdtor. 
Office  of  Policy  and  Research  i202j  401- 
8105  or  dean.koppel@sba.gov. 

Linda  G.  Williams. 

Associate  Administrator,  Office  of 

Government  Contracting. 

IFR  Doc.  03-26966  Filed  10-24-03;  8:45  am] 

BILLING  CODE  802^-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No  FAA-2003-15727:  Airspace 
Docket  No.  03-ACE-69] 

Modification  of  Class  E  Airspace: 
Corning.  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effect  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Corning.  lA. 

EFFECTIVE  DATE:  0901  UTC,  December 

25.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Divismn. 
Airspace  Branch.  ACE-520C.  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration,  ^m  Locust, 
Kansas  City.  MO  64106:  t*  lephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  F.\A 
fiuhh^hed  thi'-  diri^rt  findl  rule  with  a 
request  for  (.  uinmentv  ui  the  Federal 
Register  on  August  21.  2003  (68  FR 
50464 1  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
adjusted  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  be  come  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  8. 

200.3 

Herman  ).  Lyons,  Jr. 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-27024  Filed  10-24-03;  8:45  am) 

BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  STATE 


Federal  Aviation  Administration 
14CFRPart71 

[Docket  No.  FAA-2003-15725;  Airspace 
Docket  No.  03-ACE-67] 

Modification  of  Class  E  Airspace; 
Chariton,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Chariton.  lA. 

EFFECTIVE  DATE:  0901  UTC,  December 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C,  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  21.  2003  (68  FR 
50466).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
WTitten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City.  MO  on  October  7, 
2003. 

Herman  (.  Lyons,  Jr. 

Manager,  Air  Traffic  Division.  Central  Region. 
(PR  Doc.  03-2702.5  Filed  10-24-03;  8:45  ami 

BILLING  CODE  4910-13-M 


Federal  Aviation  Administration 
14CFRPart71  ' 

[Docket  No.  FAA-2003-15726;  Airspace 
Docket  No.  03-ACE-68] 

Modification  of  Class  E  Airspace; 
Clarion,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Clarion,  lA. 

EFFECTIVE  DATE:  0901  UTC,  December 

25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  21,  2003  (68  FR 
50465).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  7, 
2003. 

Herman  J.  Lyons,  Jr„ 

Manager.  Air  Traffic  Division,  Central  Region. 
|FR  Doc.  03-27026  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4910-13-M 


22  CFR  Parts  120, 123, 124  and  125 

[Public  Notice  4520] 
RIN  1400-AB72 

Amendment  to  the  International  Traffic 
In  Arms  Regulations:  Mandatory 
Electronic  Filing  of  Shipper's  Export 
Declarations  With  U.S.  Customs  Using 
the  Automated  Export  System  (AES) 

agency:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  implements  the 
Congressional  requirement  of  the  Arms 
Export  Control  Act  (AECA)  for  exporters 
of  U.S.  Munitions  List  (USML)  articles 
to  provide  to  the  Department  of  State  a 
report  containing  all  shipment 
information,  to  include  a  description  of 
the  item,  quantity,  value,  port  of  exit, 
end  user  and  country  of  destination  of 
the  item;  and,  the  Congressional         • 
mandate  in  Public  Law  106-113  that 
amended  Section  301,  of  Title  13  of  the 
U.S.  Code  authorizing  the  Secretarv  of 
Commerce  to  require  the  mandatorv 
electronic  filing  of  export  information 
through  the  Automated  Export  System 
(AES)  for  items  identified  in  the 
Commerce  Control  List  (CCL)  and  the 
Department  of  State's  LI.S.  Munitions 
List  (USML)  that  require  a  Shipper's 
Export  Declaration  (SED).  In 
implementing  these  mandates  it  was 
determined  that  for  shipments  requiring 
a  SED  the  use  of  the  AES  system  bv  the 
Department  of  State  would  be  the  least 
burdensome  to  the  exporting 
community.  Also,  adoption  of  the  AES 
system  by  the  State  Department  will  be 
economically  beneficial  to  the  USG  and 
provide  information  on  exports  of 
defense  articles  using  a  U.S.  Port  in  a 
more  timely,  consistent  and  accurate 
manner.  It  will  also  serve  to  improve  the 
quality,  timeliness  and  consistency  of 
Congressionally  mandated  reports. 
EFFECTIVE  DATE:  October  27,  2003. 

Public  Comment:  Interested  parties 
are  invited  to  submit  written  comments 
to  the  Department  of  State.  Office  of 
Defense  Trade  Controls  Compliance, 
ATTN:  Regulatory  Change.  ITAR 
Mandatory  Electronic  Filing  of  Export 
Information,  12th  Floor,  SA-1, 
Washington,  DC  20522-0112. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Trimble,  Director.  Office  of 
Defense  Trade  Controls  Compliance, 
Bureau  of  Political-Military  Affairs, 
Department  of  State,  Telephone  (202) 
663-2700  or  FAX  (202)  261-8199. 
ATTN:  Regulatory  Change,  ITAR 
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Mandator^'  Electronic  Filing  of  Export 
Information. 

SUPPLEMENTARY  INFORMATION:  The 
Automated  Export  Systems  (AES)  is  the 
electronic  equivalent  of  filing  with  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  a  paper  Form  No.  7525V, 
Shipper's  Export  Declaration  (SED). 
This  electronic  filing  of  export 
information  is  mandatory  for  export  of 
USML  articles,  unless  a  written 
exception  is  granted  bv  the  Department 
of  State.  Implementation  of  the 
electronic  filing  of  the  export 
information  using  the  AES  system  for 
shipments  of  USML  articles  is 
mandatory  on  October  18,  2003.  To 
ensure  a  seamless  transition  from  paper 
to  electronic  reporting,  the  exporter,  or 
an  agent  acting  on  the  exporter's  behalf, 
shall,  until  December  18,  2003,  also  file 
with  the  Bureau  of  Customs  and  Border 
Protection  a  paper  copy  of  the  AES 
document. 

However,  there  are  circumstances 
(e.g..  oral,  visual,  or  electronic 
transmissions  of  technical  data  and 
defense  services)  when  exports  subject 
to  the  controls  of  the  ITAR  are  made  and 
the  transfer  is  not  monitored  bv  the 
Bureau  of  Customs  and  Border 
Protection.  The  Department  has 
determined  that  all  technical  data  and 
defense  services  export  information 
shall  be  provided  directly  to  Directorate 
of  Defense  Trade  Controls  (DDTC), 
regardless  of  the  type  of  ITAR 
authorization  (e.g.,  license,  agreement, 
or  exemption).  A  copy  of  the 
notification  to  DDTC  shall  be  provided 
by  the  exporter,  or  an  agent  acting  on 
the  exporter's  behalf,  to  Hie  Bureau  of 
Customs  and  Border  Protection  upon 
request  for  those  shipments  that  are 
-exported  using  a  U.S.  Port  [e.g..  hand 
carried  exports  of  technical  data).  DDTC 
is  finalizing  the  system  for  direct 
electronic  reporting  of  export  data  to 
DDTC.  Such  electronic  reporting  will  be 
mandatory  on  [anuary  18,  2004  for 
reporting  exports  against  DSP-5 
technical  data  licenses.  Manufacturing 
License  Agreements,  and  Technical 
Assistance  Agreements.  While  AES 
becomes  mandatory  on  October  18, 
2003,  the  electronic  reporting  for 
licenses  and  agreements  to  DDTC  is 
being  delayed  in  order  to  ensure  that 
AES  is  fully  operational  prior  to 
implementation  of  the  DDTC  direct 
reporting  requirement.  Mandatorv" 
reporting  on  all  exemptions  is  being 
further  delayed,  and  will  be 
implemented  in  a  future  Federal 
Register  Notice  amending  Section 
122.23.  DDTC  anticipates  reporting  will 
include  the  applicant's  registration 
code,  the  USML  category  of  the 


technical  data  or  defense  service, 
license  and/or  exemption  number,  and 
country  of  ultimate  and,  if  applicable, 
intermediate  destination.  In  the  interim 
period,  reporting  of  the  export  of 
technical  data  under  a  Form  DSP-5  and 
defense  services  under  an  MLA/TAA 
will  be  as  follows: 

1.  For  reporting  exports  of  technical 
data  that  are  licensed  on  a  Form  DSP- 
5.  the  applicant  must  self  validate  the 
initial  export  on  the  original  of  the  DSP- 
5  and  return  the  license  to  DDTC. 
Exports  of  additional  copies  of  the 
licensed  technical  data  [i.e  .  the 
transaction  must  be  identical,  to  include 
the  same  technical  data  to  the  identical 
end  use  and  end  users)  would  be  the 
subject  of  the  exemption  m  Section 
125.4. 

2.  The  initial  export  of  technical  data 
and  defense  services  using  an  agreement 
or  a  license  shall  be  reported  bv  letter 

to  DDTC  with  the  ATTN  Line  reading 
"Initial  Export  Notification  for 
Agreement  (or  License)  [insert 
agreement/license  number)" 

Should  an  instance  arise  when  the 
technical  data  authorized  by  a  license  or 
agreement  is  to  be  exported  using  a  U.S. 
Port,  the  exporter  shall  file  the  export 
information  m  accordance  with  Section 
123.22(b){3)(iii)  of  this  subchapter. 

Although  DDTC  is  delaying 
mandating  reporting  of  all  exports  using 
an  exemption,  effective  Januar\-  18.  2004 
all  paper  filing  of  export  information  for 
USML  shipments  shall  cease.  Also, 
effective  on  the  date  of  this  publication, 
use  of  the  Department  of  State's  Direct 
Shipment  Validation  Program  and  the 
Department  of  Commerce.  Bureau  of  the 
Census  Option  4  SED  filing  alternative 
will  be  discontinued  for  ail  shipments 
of  USML  articles. 

The  Proliferation  Prevention 
Enhancement  Act  of  1999,  Public  Law 
10&-113.  Appendix  G,  and  Section  38(i) 
of  the  Arms  Export  Control  Act  (AECA) 
mandate  reporting  from  U.S.  exporters 
of  export  shipment  data  In  particular, 
the  law  requires  the  Department  of  State 
to  collect  electronically  all  Shipper's 
Export  Declaration  (SED)  data  on 
exports  of  USML  articles.  The 
Department  of  Homeland  Security, 
Bureau  of  Customs  and  Border 
Protection  and  the  Department  of 
Commerce,  Bureau  of  Census  have 
implemented  a  process  for  the 
electronic  filing  of  the  Form  7525V, 
Shipper's  Export  Declaration  (SED). 
using  a  system  known  as  the  Automated 
Export  System  (AES)  The  AES  shall 
serve  as  the  Department  of  State's 
primary  collection  of  data  on  exports  of 
defense  articles.  To  provide  the  required 
information,  the  AES  has  been 
enhanced  to  add  additional  information 


requirements,  to  include  (a)  DDTC 
registration  number  of  the  authorized 
exporter;  (b)  identification  of  Significant 
Militarv'  Equipment  (SME)  as  defined  in 
section  120.7  of  the  ITAR;  (c)  a 
certification  that  all  parties  in  the 
transaction  are  eligible  in  accordance 
with  the  ITAR  [i.e.,  section  120.1. 
paragraphs  (c)  and  (d);  (d)  identification 
of  the  USML  Categor\-  (section  121.1  of 
the  ITAR)  of  the  item  being  shipped;  (e) 
additional  fields  to  report  the  DDTC 
quantity  and  unit  of  measure  as 
described  on  the  license  or  exemption: 
and  (f)  a  field  for  identification  of  the 
ITAR  exemption  authorizing  the  export. 
Further  changes  to  the  AES  are  being 
considered,  such  as  identification  of  the 
article  being  exported  against  the  line 
item  of  the  article  authorized  on  the 
export  license. 

Also,  the  AES  requires  the  use  of 
external  and  internal  transaction 
numbers  to  track  the  transaction.  The 
External  Transaction  Number  (XTN)  is 
generated  at  the  time  of  the  AES  filing 
by  the  DDTC  registered  applicant/ 
exporter,  or  an  agent  acting  on  the  filer's 
behalf.  The  Internal  Transaction 
Number  (ITN)  is  generated  bv  the  AES 
and  returned  to  the  filer  electronically 
once  the  submitted  information  has 
been  verified  for  accuracv  and 
completeness  and  accepted  bv  the  AES. 
When  an  AES  submission  is  rejected  bv 
the  Bureau  of  Customs  and  Border 
Protection  [e.g..  Customs  is  unable  to 
validate  the  XTN  in  its  system  or  the 
exporter  does  not  receive  an  ITN).  it  will 
be  considered  as  not  having  met  the 
regulatory  requirements  of  the  ITAR  and 
export  may  not  be  made.  Future  changes 
to  the  regulations  may  be  required  to 
expand  the  use  of  the  ITN  in  the  AES 
in  order  to  make  obvious  that  the  SED 
was  correctly  filed  through  the  AES.  to 
include  a  requirement  for  the  ITN  on  the 
bill  of  lading,  air  waybill,  or  other 
loading  documents.  Any  additional  AES 
requirements  affecting  export  of  L  SML 
articles  will  be  the  subject  of  a 
Department  of  State  Federal  Register 
Notice. 

A  new  definition  has  been  added  to 
Part  120  of  the  ITAR  A  new  §  120.30 
now  defines  the  AES  as  the  electronic 
filing  of  the  export  information.  Part  120 
is  also  amended  in  §  120  28,  paragraph 
(b)  to  reflect  the  new  name  of  the 
Department  of  Commerce  component 
formerly  known  as  the  Bureau  of  Export 
Administration.  The  Bureau  is  now 
known  as  the  Bureau  of  Industry  and 
Security  (BIS).  Also,  while  not  the 
subject  of  an  amendment  in  this 
publication,  exporters  are  advised  that 
any  reference  in  the  ITAR  that  currentlv 
reads  "U.S.  Customs",  refers  to  the 
activities  of  the  Binreau  of  Customs  and 
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Border  Protection  and  the  Bureau  of 
Immigration  and  Customs  Enforcement, 
both  of  which  are  now  part  of  the 
Department  of  Homeland  Security. 

In  addition.  Part  123  is  amended  in 
§  123.4  to  clarifv'  the  procedure  for 
electronic  filing  of  export  information 
and  the  accompanying  documentation. 
Also,  in  Part  123,  the  title  of  §  123.22  is 
amended  to  better  reflect  the 
requirements  and  now  reads,  "Filing, 
retention,  and  return  of  export  licenses 
and  filing  of  export  information." 
Section  123.22  also  has  been 
reformatted  to  address  the  specific 
requirements  of  the  new  procedures,  to 
include  in  paragraph  fa)  filing  and 
retention  of  licenses  authorized  bv  the 
DDTC;  paragraph  (b)  filing  and  reporting 
of  export  information:  and.  paragraph 
(c)  return  of  licenses. 

From  time-to-time,  exports  are 
required  of  licensed  hardware  when  the 
applicant  is  unable  to  provide  the 
export  information  m  the  mandated 
timelines.  Section  123.22,  paragraph 
(b)(2)  provides  that  the  Bureau  of 
Customs  and  Border  Protection  may 
permit  the  license  holder,  or  an  agent 
acting  on  the  fder's  behalf,  to 
electronically  file  urgent  shipments  in  a 
shorter  time  period,  provided  certain 
conditions  are  met. 

While  all  exports  of  hardware, 
regardless  of  the  tvpe  of  approval  (e.g., 
license,  agreement,  or  exemption) 
controlled  by  the  ITAR  will  require 
filing  of  the  export  information  using 
AES.  exports  of  technical  data  and 
defense  services  made  using  a  license, 
agreement  or  exemption  shall  be 
electronically  reported  directly  to 
DDTC.  Section  123.22  has  been 
amended  accordingly.  Reporting  to 
DDTC  of  the  export  data  electronically 
for  licensed  technical  data  (DSP-5)  and 
defense  services  (MLA  and  TAA)  will  be 
mandatory  January  18.  2004  to  require 
initial  reporting  and  reporting  in  any 
instance  where  the  exporter  is  using  a 
U.S.  port.  This  delay,  and  the  further 
delay  related  to  reporting  exports  using 
exemptions,  should  permit  sufficient 
time  for  implementation  of  the  AES. 
Guidelines  for  use  of  the  DDTC  export 
data  system  will  be  published  on  the 
DDTC  Web  site  (http://www.pmdtc.org). 

Section  123.24  is  also  amended  to 
require,  for  shipments  of  U.S.  Munitions 
List  hardware  by  the  U.S.  Postal  Service, 
the  electronic  filing  of  export 
information  using  the  AES  and  the  filing 
of  the  license  with  the  Bureau  of 
Customs  and  Border  Protection  at  a  U.S. 
Port.  Shipments  of  technical  data  in 
furtherance  of  a  license  or  agreement  by 
mail  shall  be  reported  directly  to  DDTC. 

Section  124.3(a)  has  been  amended  to 
eliminate  the  requirement  that  the  U.S. 


party  to  a  manufacturing  license  or 
technical  agreement  certify  on  an  SED 
that  the  export  of  unclassified  technical 
data  being  exported  does  not  exceed  the 
scope  of  the  agreement  and  any 
limitations  imposed  pursuant  to  this 
part.  This  requirement  is  no  longer 
needed  because  unclassified  technical 
data  exports  will  no  longer  be  reported 
using  an  SED. 

Section  125.6  is  amended  to  change 
the  requirement  that  an  exporter, 
claiming  an  exemption  for  the  export  of 
technical  data  under  the  provisions  of 
sections  125.4  and  125.5,  certify  on  the 
SED  that  the  proposed  export  is  covered 
by  one  of  those  sections,  Section  125.6 
will  now  require  that  this  certification 
be  made  by  marking  the  package  or 
letter  containing  the  technical  data.  The 
exporter  must  retain  this  certification 
for  a  period  of  5  years.  For  exports  of 
technical  data  that  are  oral,  visual  or 
electronic,  the  certification  must  still  be 
completed  and  retained  for  5  years. 

Finally,  section  125.8  is  being 
removed  and  reserved  for  future  use. 

Regulatory  Analysis  and  Notices:  This 
amendment  involves  a  foreign  affairs 
function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensufe  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  is  not  a  major 
rule  within  the  meaning  of  the  Small 
Business  Regulator}'  Enforcement  Act  of 
1966.  It  will  not  have  substantial  direct 
effect  on  the  States,  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  application  of  the 
consultation  provisions  of  Executive 
Orders  12372  and  13123.  The  reporting 
or  record-keeping  actions  required  from 
the  public  under  the  rule  require  the 
approval  of  the  Office  of  Management 
and  Budget  (OMB)  underjhe  Paperwork 
Reduction  Act.  OMB  has  approved  all 
such  actions  required  under  this  rule, 
which  are  done  under  four  information 
collections;  the  Department  of  State  is 
responsible  for  three  (OMB  control 
numbers  1405-0003,  1405-0093.  and 
1405-0148).  and  the  Department  of 
Commerce  is  responsible  for  one  (OMB 
control  number  0607-0152). 


List  of  Subjects 

22  CFH  120 

Arms  and  munitions.  Classified 
information.  Exports. 

22  CFR  123 

Arms  and  munitions.  Exports. 
22  CFR  124 

Arms  and  munitions,  Exports, 
Technical  assistance. 

22  CFR  125 

Arms  and  Munitions,  Exports. 

■  Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter  M, 
Parts  120,  123,  124  and  125  are  amended 
as  follows: 

PART  120— PURPOSE  AND 
DEFINITIONS 

■  1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authonty:  Sees.  2.  38,  and  71.  Pub.  L.  90- 
629.  90  Stat.  744  (22  U.S.C.  2752.  2778,  and 
2797);  22  U.S.C.  2794;  E.O,  11958.  42  FR 
4311;  3  CFR,  1977  Comp.  p.  79;  22  U.S.C. 
2658;  Pub.  L.  105-261.  112  Stat.  1920. 

■  2.  §  120.28  is  amended  by  revising 
paragraphs  (bl  introductory  text  and 
(b)(1)  to  read  as  follows: 

§  120.28    Listing  of  forms  referred  to  in  this 
subchapter. 

***** 

(b)  Department  of  Commerce,  Bureau 
of  Industry  and  Security: 

(1)  International  Import  Certificate 
(Form  BIS-645P/ATF-4522/DSP-53). 

***** 

■  3.  §  120  is  amended  by  adding  §  120.30 
to  read  as  follows: 

§  120.30.    The  Automated  Export  System 
(AES). 

The  Automated  Export  System  (AES) 
is  the  Department  of  Commerce.  Bureau 
of  Census,  electronic  filing  of  export 
information.  The  AES  shall  serve  as  the 
primary  system  for  collection  of  export 
data  for  the  Department  of  State.  In 
accordance  with  this  subchapter  U.S. 
exporters  are  required  to  report  export 
information  using  AES  for  all  hardware 
exports.  Exports  of  technical  data  and 
defense  services  shall  be  reported 
directly  to  the  Directorate  of  Defense 
Trade  Controls  (DDTC).  Also,  requests 
for  special  reporting  may  be  made  by 
DDTC  on  a  case-by-case  basis,  (e.g., 
compliance,  enforcement,  congressional 
mandates). 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

■  4.  The  authority  citation  for  part  123 
continues  to  reads  as  follows:  , 
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Authority:  Sees.  2.  38.  and  71.  Pub.  L.  90- 
629,  90  Stai.  744  (22  U;S.C.  2752.  2778,  and 
2797);  22  U.S.C.  2753;  E.O.  11958,  42  FR 
4311;  3  CFR,  1977  Comp.  p. 79;  22  U.S.C. 
2658:  Pub.  L.  105-261,  112  Slat.  1920. 

■  5.  §  123.4  is  amended  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

§  123.4    Temporary  import  license 
exemptions. 

***** 

(d)  *  *  * 
(D*  *  * 

(2)  At  the  time  of  export,  in 
accordance  with  the  Bureau  of  Customs 
and  Border  Protection  procedures,  the 
Directorate  of  Defen.se  Trade  Controls 
(DDTC)  registered  and  eligible  exporter, 
or  an  agent  acting  on  the  fder's  behalf. 
must  electronically  file  the  export 
information  using  the  Automated  Export 
System  (AES),  and  identif\'  22  CFR 
123,4  as  the  authority  for  the  export  and 
provide,  as  requested  by  the  Bureau  of 
Customs  and  Border  Protection,  the 
entry  document  number  or  a  copy  of  the 
Bureau  of  Customs  and  Border 
Protection  document  under  which  the 
article  was  imported. 

■  6.  §  123.5(c)  is  revised  to  read  as 
follows: 

§  123.5    Temporary  export  licenses. 

***** 

(c)  Any  temporar\-  export  license  for 
hardware  that  is  used,  regardless  of 
whether  the  hardware  was  exported 
directly  to  the  foreign  destination  or 
returned  directly  from  the  foreign 
destination,  must  be  endorsed  bv  the 
Bureau  of  Customs  and  Border 
Protection  in  accordance  with  the 
procedures  in  §  123.22  of  this 
subchapter. 

■  7.  §  123.22  is  revised  to  read  as  follows: 

§  123.22     Filing,  retention,  and  return  of 
export  licenses  and  filing  of  export 
information. 

(a)  Any  export,  as  defined  in  this 
subchapter,  of  a  defense  article 
controlled  by  this  subchapter,  to  include 
defense  articles  transiting  the  United 
States,  requires  the  electronic  reporting 
of  export  information.  The  reporting  of 
the  export  information  shall  be  to  the 
Bureau  of  Customs  and  Border 
Protection  using  the  Automated  Export 
System  (AES)  or  directly  to  the 
Directorate  of  Defense  Trade  Controls 
(DDTC).  Any  license  or  other  approval 
authorizing  the  permanent  export  of 
hardware  must  be  filed  at  a  U.S.  Port 
before  any  export.  Licenses  or  other 
approvals  for  the  permanent  export  of 
technical  data  and  defense  ser\'ices  shall 
be  retained  by  the  applicant  who  will 
send  the  export  information  directlv  to 
DDTC.  Temporary  export  or  temporary- 


import  licenses  for  such  items  need  not 
be  filed  with  the  Bureau  of  Customs  and 
Border  Protection,  but  must  be 
presented  to  the  Bureau  of  Customs  and 
Border  Protection  for  decrementing  of 
the  shipment  prior  to  departure  and  at 
the  time  of  entr\'.  The  Bureau  of 
Customs  and  Border  Protection  will 
only  decrement  a  shipment  after  the 
export  information  has  been  filed 
correctly  using  the  AES.  Before  the 
export  of  any  hardware  using  an 
exemption  m  this  subchapter,  the  DDTC 
registered  applicant/exporter,  or  an 
agent  acting  on  the  filer's  behalf,  must 
electronically  provide  export 
information  using  the  AES  (see 
paragraph  {bj  of  this  section),  In 
addition  to  electronically  providing  the 
export  information  to  the  Bureau  of 
Customs  and  Border  Protection  before 
export,  all  the  mandatory 
documentation  must  be  presented  to  the 
port  authorities  (e.g..  attachments, 
certifications,  proof  of  AES  filing:  such 
as  the  External  Transaction  Number 
(XTN)  or  Internal  Transaction  Number 
(ITN)).  Export  authorizations  shall  be 
filed,  retained,  decremented  or  returned 
to  DDTC  as  follows: 

(1 )  Filing  of  licenses  and 
documentation  for  the  permanent  export 
of  hardware.  For  any  permanent  export 
of  hardw^are  using  a  license  (e.g..  DSP- 
5.  DSP-94)  or  an  exemption  in  this 
subchapter,  the  exporter  must,  prior  to 
an  AES  filing,  deposit  the  license  and 
provide  any  required  documentation  for 
the  license  or  the  exemption  with  the 
Bureau  of  Customs  and  Border 
Protection,  unless  otherwise  directed  in 
this  subchapter  (e.g..  §  125.9).  If 
necessary,  an  export  may  be  made 
through  a  port  other  than  the  one 
designated  on  the  license  if  the  e.xporter 
complies  with  the  procedures 
established  by  the  Bureau  of  Customs 
and  Border  Protection. 

(2)  Presentation  and  retention  by  the 
applicant  of  temporary  licenses  and 
related  documentation  for  the  export  of 
unclassified  defense  articles.  Licenses 
for  the  temporary  export  or  temporarv 
import  of  unclassified  defense  articles 
need  not  be  filed  with  the  Bureau  of 
Customs  and  Border  Protection,  but 
must  be  retained  by  the  applicant  and 
presented  to  the  Bureau  of  Customs  and 
Border  Protection  at  the  time  of 
temporar^•  import  and  temporar\'  export. 
When  a  defense  article  is  temporarilv 
exported  from  the  United  States  and 
moved  from  one  destination  authorized 
on  a  license  to  another  destination 
authorized  on  the  same  or  another 
temporary  license,  the  applicant,  or  an 
agent  acting  on  the  applicant  s  behalf, 
must  ensure  that  the  Bureau  of  Customs 
and  Border  Protection  decrements  both 


temporary  licenses  to  show  the  exit  and 
entr\'  of  the  hardware. 

(b)  Filing  and  reporting  of  export 
information.  (1)  Filing  of  export 
information  with  the  Bureau  of  Customs 
and  Border  Protection.  Before  exporting 
any  hardware  controlled  by  this 
subchapter,  using  a  license  or 
exemption,  the  DDTC  registered 
applicant/exporter,  or  an  agent  acting  on 
the  filer's  behalf,  must  electronically  file 
the  export  information  with  the  Bureau 
of  Customs  and  Border  Protection  using 
the  Automated  Export  System  (AES)  in 
accordance  with  the  following 
timelines: 

(i)  Air  or  truck  shipments.  The  export 
information  must  be  electronically  filed 
at  least  8  hours  prior  to  departure. 

(ii)  Sea  or  rail  Shipments.  The  export 
information  must  be  electronicallv  filed 
at  least  24  hours  prior  to  departure. 

(2)  Emergency  shipments  of  hardware 
that  cannot  meet  the  pre-departure  filing 
requirements  Bureau  of  Customs  and 
Boarder  Protection  may  permit  an 
emergency  export  of  hardware  by  truck 
(e.g.,  departures  to  Mexico  or  Canada)  or 
air,  by  a  LIS.  registered  person,  when 
the  exporter  is  unable  to  complv  with 
the  SED  filing  timeline  in  paragraph 
(b)(l)(i)  of  this  section.  The  applicant,  or 
an  agent  acting  on  the  applicant's 
behalf,  in  addition  to  providing  the 
export  information  electronicallv  using 
the  AES.  must  provide  documentation 
required  by  the  Bureau  of  Customs  and 
Border  Protection  and  this  subchapter. 
The  documentation  provided  to  the 
Bureau  of  Customs  and  Border 
Protection  at  the  port  of  exit  must 
include  the  External  Transaction 
Number  (XTN)  or  Internal  Transaction 
Number  (ITN)  for  the  shipment  and  a 
copy  of  a  notification  to  DDTC  stating 
that  the  shipment  is  urgent  and  whv. 
The  original  of  the  notification  must  be 
immediately  provided  to  DDTC.  The 
AES  filing  of  the  export  information 
when  the  export  is  by  air  must  be  at 
least  two  hours  prior  to  any  departure 
from  the  United  States;  and,  when  a 
truck  shipment,  at  the  time  when  the 
exporter  provides  the  articles  to  the 
carrier  or  at  least  one  hour  prior  to 
departure  from  the  United  States,  when 
the  permanent  export  of  the  hardware 
has  been  authorized  for  export: 

(i)  In  accordance  with  §126.4  of  this 
subchapter,  or 

(ii)  On  a  valid  license  (i.e.,  DSP-5, 
DSP-94)  and  the  ultimate  recipient  and 
ultimate  end  user  identified  on  the 
license  is  a  foreign  government, 

(3)  Reporting  of  export  information  on 
technical  data  and  defense  ser\'ice. 
When  an  export  is  being  made  using  a 
DDTC  authorization  (e.g.,  technical  data 
license,  agreement  or  a  technical  data 
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exemption  provided  in  this  subchapter), 
the  DDTC  registered  exporter  will  retain 
the  license  or  other  approval  and 
provide  the  export  information 
electronically  to  DDTC  as  follows: 

(i)  Technical  data  license.  Prior  to  the 
permanent  export  of  technical  data 
licensed  using  a  Form  DSP-5.  the 
applicant  shall  electronically  provide 
export  information  using  the  system  for 
direct  electronic  reporting  to  DDTC  of 
export  information  and  self  validate  the 
original  of  the  license.  When  the  initial 
export  of  all  the  technical  data 
authorized  on  the  license  has  been 
made,  the  license  must  be  returned  to 
DDTC.  Exports  of  copies  of  the  licensed 
technical  data  should  be  made  in 
accordance  with  existing  e.xemptions  in 
this  subchapter.  Should  an  exemption 
not  apply,  the  applicant  may  request  a 
new  license. 

(ii)  Manufacturing  License  and 
Technical  Assistance  Agreements.  Prior 
to  the  initial  export  of  any  technical 
data  and  defense  ser\'ices  authorized  in 
an  agreement  the  U.S.  agreement  holder 
must  electronically  inform  DDTC  that 
exports  have  begun.  In  accordance  with 
this  subchapter,  all  subsequent  exports 
of  technical  data  and  services  are  not 
required  to  be  filed  electronically  with 
DDTC  except  when  the  export  is  done 
using  a  U.S.  Port.  Records  of  all 
subsequent  exports  of  technical  data 
shall  be  maintained  by  the  exporter  in 
accordance  with  this  subchapter  and 
shall  be  made  immediately  available  to 
DDTC  upon  request.  Exports  of 
technical  data  in  furtherance  of  an 
agreement  using  a  U.S.  Port  shall  be 
made  in  accordance  with  §  125.4  of  this 
subchapter  and  made  in  accordance 
with  the  procedures  in  paragraph 
(b)(3)(iii)  of  this  section. 

(iii)  Technical  Data  and  Defense 
Service  Exemptions.  In  any  instance 
when  technical  data  is  exported  using 
an  exemption  in  this  subchapter  {e.g.. 
§§  125.4(b)(2),  125.4(b)(4).  126.5)  from  a 
U.S.  port,  the  exporter  is  not  required  to 
report  using  AES.  but  must,  effective 
January  18.  2004.  provide  the  export 
data  electronically  to  DDTC.  A  copy  of 
the  electronic  notification  to  DDTC  must 
accompany  the  technical  data  shipment 
and  be  made  available  to  the  Bureau  of 
Customs  and  Border  Protection  upon 
request. 

Note  to  paragraph  (b)(3)(iii):  Future 
changes  to  the  electronic  reporting  procedure 
will  be  amended  by  publication  of  a  rule  in 
the  Federal  Register.  Exporters  are  reminded 
to  continue  maintainmg  records  of  all  export 
transaction's,  including  exemption 
shipments,  in  accordance  with  this 
subchapter 

(c)  Return  of  Licenses.  All  licenses 
issued  by  the  Directorate  of  Defense 


Trade  Controls  (DDTC)  must  be  returned 
to  the  DDTC  in  accordance  with  the 
following:  (1)  License  filed  with  the 
Bureau  of  Customs  and  Border 
Protection).  The  Bureau  of  Customs  and 
Border  Protection  must  return  to  the 
DDTC  any  license  when  the  total  value 
or  quantity  authorized  has  been  shipped 
or  when  the  date  of  expiration  is 
reached,  whichever  occurs  first. 

(2)  Licenses  not  filed  with  the  Bureau 
of  Customs  and  Border  Protection.  Any 
license  that  is  not  filed  with  the  Bureau 
of  Customs  and  Border  Protection  (e.g.. 
oral  or  visual  technical  data  releases  or 
temporary  import  and  export  licenses 
retained  in  accordance  with  paragraph 
(a)(2)  of  this  section),  must  be  returned 
by  the  applicant  to  the  DDTC  no  later 
than  60  days  after  the  license  has  been 
expended  [e.g..  total  value  or  quantity 
authorized  has  been  shipped)  or  the 
date  of  expiration,  whichever  occurs 
first. 

■  8.  §  123.24  is  revised  to  read  as  follows: 

§  123.24    Shipments  by  U.S.  Postal  Service. 

(a)  The  export  of  any  defense 
hardware  using  a  license  or  exemption 
in  this  subchapter  by  the  U.S.  Postal 
Service  must  be  filed  with  the  Bureau  of 
Customs  and  Border  Protection  using 
the  Automated  Export  System  (AES) 
and  the  license  must  be  filed  with  the 
Bureau  of  Customs  and  Border 
Protection  before  any  hardware  is 
actually  sent  abroad  by  mail.  The 
exporter  must  certify  the  defense 
hardware  being  exported  in  accordance 
with  this  subchapter  by  clearly  marking 
on  the  package  "This  export  is  subject 
to  the  controls  of  the  ITAR.  22  CFR 
(identify  section  for  an  exemption)  or 
(state  license  number)  and  the  export 
has  been  electronically  filed  with  the 
Bureau  of  Customs  and  Border 
Protection  using  the  Automated  Export 
System  (AES)." 

(b)  The  export  of  any  technical  data 
using  a  license  in  this  subchapter  by  the 
U.S.  Postal  Service  must  be  notified 
electronically  directly  to  the  Directorate 
of  Defense  Trade  Controls  (DDTC).  The 
exporter,  using  either  a  license  or 
exemption,  must  certify,  by  clearly 
marking  on  the  package,  "This  export  is 
subject  to  the  controls  of  the  ITAR,  22 
CFR  (identify  section  for  an  exemption) 
or  (state  license  number)."  For  those 
exports  using  a  license,  the  exporter 
must  also  state  "The  export  has  been 
electronically  notified  directly  to 
DDTC.  ■  The  license  must  be  returned  to 
DDTC  upon  completion  of  the  use  of  the 
license  (see  §  123.22(c)). 


PART  124— AGREEMENTS,  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

a  9.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Sec.  2.  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  27,52.  2778, 
2797):  E.O.  11958.42  FR  4311,  3  CFR  1977 
Comp.  p.  79:  22  U.S.C.  2658:  Pub.  L.  105- 
261. 

■  10.  §  124.3  is  amended  by  revising 
peuragraph  (a)  to  read  as  follows: 

§  124.3    Exports  of  technical  data  In 
furtherance  of  an  agreement. 

(a)  LInclassified  technical  data.  The 
Bureau  of  Customs  and  Border 
Protection  or  U.S.  Postal  authorities 
shall  permit  the  export  without  a  license 
of  unclassified  technical  data  if  the 
export  is  in  furtherance  of  a 
manufacturing  license  or  technical 
assistance  agreement  which  has  been 
approved  in  writing  bv  the  Directorate 
of  Defense  Trade  Controls  (DDTC)  and 
the  technical  data  does  not  exceed  the 
scope  or  limitations  of  the  relevant 
agreement.  The  approval  of  the  DDTC 
must  be  obtained  for  the  export  of  any 
unclassified  technical  data  that  may 
exceed  the  terms  of  the  agreement. 


PART  125— LICENSES  FOR  THE 
EXPORT  OF  TECHNICAL  DATA  AND 
CLASSIFIED  DEFENSE  ARTICLES 

■  11.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  Sections  2  and  38.  Pub.  L.  90- 
629.  90  Stat.  744  (22  U.S.C.  2752,  2778);  E.O. 
11958,  42  FR4311.  3  CFR.  1977  Comp.  p.  79; 
22  U.S.C.  2668. 

■  12.  §  125.6  is  revised  to  read  as  follows: 

§  1 25.6    Certification  requirements  for 
exemptions. 

(a)  To  claim  an  exemption  for  the 
export  of  technical  data  under  the 
provisions  of  this  subchapter  (e.g.. 

§§  125.4  and  125.5),  the  exporter  must 
certify  that  the  proposed  export  is 
covered  by  a  relevant  section  of  this 
subchapter,  to  include  the  paragraph 
and  applicable  subparagraph. 
Certifications  consist  of  clearly  marking 
the  package  or  letter  containing  the 
technical  data  "22  CFR  [insert  ITAR 
exemption]  applicable."  This 
certification  must  be  made  in  written 
form  and  retained  in  the  exporter's  files 
for  a  period  of  5  years  (see  §  123.22  of 
this  subchapter). 

(b)  For  exports  that  are  oral,  visual,  or 
electronic  the  exporter  must  also 
complete  a  wTitten  certification  as 
indicated  in  paragraph  (a)  of  this  section 
and  retain  it  for  a  period  of  5  years. 
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§  125.8    [Removed  and  Reserved] 

■  13.  §  125.8  is  removed  and  reserved. 

Dated:  October  15,  2003.     ' 
John  R.  Bolton, 

[  'nder  Secretary.  Arms  Control  and 
International  Security.  Department  of  State. 
|FR  Do(    0,-^-270,39  Filed  10-24-03:  8:45  ami 

BILUNG  CODE  4710-25-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD146-3103:  FRL-7578-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Modifications  to  the 
Attainment  Plans  for  the  Baltimore 
Area  and  Cecil  County  Portion  of  the 
Philadelphia  Area  To  Revise  the  Mobile 
Budgets  Using  MOBILES 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions  to 
revise  the  mobile  budgets  in  the  cme- 
hour  ozone  attainment  demonstration 
plans  for  the  Baltimore  nnnattainment 
area  (the  Baltimore  area)  and  the  Cecil 
County  portion  of  the  Philadelphia- 
Wilmington-Trenton  nonattainment  area 
(the  Philadelphia  area)  .  These  revisions 
were  submitted  by  the  Maryland 
Department  of  the  Environment  on 
September  2.  2003.  The  intended  effect 
of  this  action  is  to  approve  these  SIP 
revisions  as  meeting  the  requirements  of 
the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  26.  2003. 

ADDRESSES:  Copies  of  the  documents 

relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Region  111,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  and 
at  the  Maryland  Department  of  the 
Environment,  1800  Washington 
Boulevard.  Suite  705.  Baltimore, 
Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Kotsch,  (215)  814-3335,  or  by  e- 

mail  at  Kotsch. Martin&epa. gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  July  9,  2003  (68  FR  40861),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  NPR  proposed  approval 
of  revised  mobile  emission  inventories 
and  2005  motor  vehicle  emissions 
budgets  which  have  been  developed 
using  MOB1LE6.  an  updated  model  for 
calculating  mobile  emissions  of  ozone 
precursors  These  inventories  and 
associated  motor  vehicle  emissions 
budgets  are  part  of  the  one-hour  ozone 
attainment  plans  approved  for  the 
Metropolitan  Baltimore  nonattainment 
area  (tlie  Baltimore  area)  and  the  Cecil 
County  portion  of  the  Philadelphia- 
Wilmington-Trenton  nonattainment  area 
(the  Philadelphia  area).  The  intended 
effect  of  this  action  is  to  approve  SIP 
revisions  that  will  better  enable  the 
State  of  Mar\iand  to  continue  to  plan 
for  attainment  of  the  one-hour  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  in  the  Baltimore  area  and  the 
Cecil  County  portion  of  the  Philadelphia 
area.  This  action  is  being  taken  under 
the  Clean  Air  Act. 

These  SIP  revisions  were  proposed 
under  a  procedure  called  parallel 
processing,  whereby  EPA  proposes  a 
rulemaking  action  concurrently  with  a 
state's  procedures  for  amending  its  SIP. 
The  states  proposed  SIP  revisions  were 
submitted  to  EPA  on  May  28,  2003  by 
the  Marv'land  Department  of  the 
Environment  (MDE).  On  July  9.  2003  (68 
FR  40861).  EPA  proposed  approval  of 
Mar>'land's  May  28,  2003  submittal.  No 
comments  were  recei\  ed  during  the 
public  comment  period  on  EPA's  July  9, 
2004  proposal.  The  MDE  formallv 
submitted  the  final  SIP  revision  on 
September  2.  2003  That  final  submittal 
had  no  substantial  changes  from  the 
proposed  version  submitted  on  May  28, 
2003.  A  detailed  description  of 
Mar}'Und's  submittal  and  EPA's 
rationale  for  its  proposed  approval  were 
presented  in  the  July  9.  2003  notice  of 
proposed  rulemaking  and  will  not  be 
restated  in  its  entirety  here. 

II.  Summan,'  of  SIP  Revisions 

Maryland's  September  2.  2003  SIP 
revisions  contain  revised  1990  and  2005 
motor  vehicle  inventories  and  emissions 
budgets  calculated  using  the  MOBILE6 
motor  vehicle  emissions  model. 
Consistent  with  EPA's  "Policy  Guidance 
on  the  Use  of  MOBILE6  for  SIP 
Development  and  Transportation 
Conformity"  and  "Clarification  of  Policy 
Guidance  for  MOBILES  in  Mid-course 


Review  Areas",  regarding  the  use  of 
M0B1LE6  in  SIP  development,  the 
MDE's  submittal  included  relative 
reduction  comparisons  to  show  that  the 
one-hour  ozone  attainment 
demonstration  plans  for  both  the 
Baltimore  and  Philadelphia  areas 
continue  to  demonstrate  attainment 
using  revised  MOBILE6  mobile  vehicle 
emissions.  The  MDE's  methodology  for 
the  relative  reduction  comparison 
consisted  of  comparing  the  new 
M0BILE6  vehicle  emissions  with  those 
previously  approved  using  MOBILES  for 
the  Baltimore  and  the  Philadelphia 
areas'  attainment  plans  (see  October  30. 
2001,66  FR  54687)  to  determine  if 
attainment  will  still  be  predicted  by  the 
established  attainment  dates. 
Specifically,  the  State  calculated  the 
relative  reductions  (expressed  as 
percent  reductions)  in  ozone  precursors 
between  the  1990  base  year  and 
attainment  year  inventories,  both 
MOBILES  based.  These  percent 
reductions  were  then  compared  to  the 
percent  reductions  between  the  revised 
M0BILE6-based  1990  base  year  and 
attainment  year  inventories.  These 
relative  reduction  comparisons  show 
that  the  one-hour  ozone  attainment 
demonstration  plans  for  both  the 
Baltimore  area  and  the  Philadelphia 
area  continue  to  demonstrate  attainment 
using  revised  M0BILE6  mobile  vehicle 
emissions. 

III.  Final  Action 

EPA  IS  taking  final  action  to  approve 
Marv'land's  September  2,  2003  SIP 
revisions.  These  revisions  amend 
thel990  and  2005  motor  vehicle 
emissions  inventories  and  2005  motor 
vehicle  emissions  budgets  of  the 
attainment  demonstration  plans  for  the 
Baltimore  area  and  the  Cecil  County 
portion  of  the  Philadelphia  area  using 
M0BILE6.  In  accordance  with  the 
parallel  processing  procedures.  EPA  has 
evaluated  Marv'land's  final  SIP  revisions 
submitted  on  September  2.  2003  and 
finds  that  no  substantial  changes  were 
made  from  the  proposed  SIP  revisions 
submitted  on  May  28,  2003.  Mar>dand 
has  demonstrated  that  the  revised  one- 
hour  attainment  demonstration  plans  for 
the  Baltimore  and  the  Philadelphia 
areas  continue  to  demonstrate 
attainment  with  the  revised  MOBILE6- 
based  inventories  and  budgets.  The 
revised  mobile  inventories  and 
emissions  budgets  being  approved  for 
the  two  nonattainment  areas  are  shown 
below  in  Tables  1  and  2  respectively. 


I 
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Table  1.— Maryland's  Revised  Motor  Vehicle  Emissions  Inventories 


1. 

1 

1990 

2005 

Nonattainment  area                         1 

VOC 
(tpd) 

NOx 
(tpd) 

VOC 

(tpd) 

NOx 

(tpd) 

Baltimore  

165.14 
8.6 

228.21 
17.3 

55.3 
30 

146  9 

Cecil  County  

• 

1 1  3 

Table  2.— Maryland  Motor 
Vehicle  Emissions  Budgets 


Nonattainment 

area 

2005  Attainment 

VOC 
(tpd) 

NOx 
(tpd) 

Baltimore  

Cecil  County  

55.3 
3.0 

146.9 
11  3 

IV'.  Statutory  and  Executive  Order 
Reviews 

A   Gprwra!  Rpquirpments 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordinglv.  the 
Administrator  certifies  that  this  rule 
w'ill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  fif  spq.).  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  anci  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997),  ' 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  tn  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  26, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  SIP 
revisions  to  the  one-hour  ozone 
attainment  demonstration  plans  for  the 
Baltimore  area  and  the  Cecil  County 
portion  of  the  Philadelphia  area  which 
revise  the  1990  and  2005  motor  vehicle 
emissions  inventories  and  2005  motor 
vehicle  emissions  budgets  using 
MOBILE6  may  not  be  challenged  later  in 
proceedings  to  enforce  their 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  16.  200,3. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
u  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

■  2.  Section  52.1076  is  amended  by 
revising  paragraphs  (h),  (i),  (k).  and  (1), 
and  adding  paragraph  (m)  to  read  as 
follows: 

§  52.1 076    Control  strategy  plans  for 
attainment  and  rate-of-progress:  Ozone. 

***** 

(h)  EPA  approves  the  attainment 
demonstration  for  the  Philadelphia  area 
submitted  as  a  revision  to  the  State 
Implementation  Plan  by  the  Marvland 
Department  of  the  Environment  on 
April  29,  1998,  August  18,  1998, 
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December  21.  1999.  December  28,  2000. 
August  31,  2001.  and  September  2.  2003 
including  its  R,\CM  analysis  and 
determination.  EPA  is  also  approving 
the  revised  enforceable  commitments 
made  to  the  attainment  plan  for  the 
Baltimore  severe  ozone  nonattauiment 
area  which  were  submitted  on 


December  28.  2000.  The  enforceable 
commitments  are  to  submit  measures  by 
October  31.  2001  for  additional 
emission  reductions  as  required  in  the 
attainment  demonstration  test,  and  to 
revise  the  SIP  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  the  additional  measures  affect  the 


motor  vehicle  emissions  inventory:  and 
to  perform  a  mid-course  review  by 
December  31.  2003. 

(i)  EPA  approves  the  following  mobile 
budgets  of  Maryland's  attairunent  plan 
for  the  Philadelphia  area: 


Transportation  Conformity  Budgets  for  the  Maryland  Portion  of  the  Philadelphia  Area 


Type  of  control  strategy  SIP 


Attainment  Demonstration 


Year 


2005 


VOC  (TPD)  NOx  (TPD) 


3.0 


11.3 


(1)  [Reserved] 

(2)  Similarly.  EPA  is  approvmg  the 
2005  attainment  demonstration  and  its 
current  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  SIP  revision  to 
the  attainment  plan  consistent  with  any 
new  measures  submitted  to  fill  any 
shortfall,  if  the  new  additional  control 
measures  affect  on-road  motor  vehicle 
emissions. 

*         ♦         *         *         ♦ 

(k)  EPA  approves  the  attainment 
demonstration  for  the  Baltimore  area 


submitted  as  a  revision  to  the  State 
Implementation  Plan  by  the  Maryland 
Department  of  the  Environment  on 
April  29.  1998.  August  18.  1998. 
December  21,  1999,  December  28,  2000. 
August  20.  2001.  and  September  2,  2003 
including  its  RACM  analysis  and 
determination.  EPA  is  also  approving 
the  revised  enforceable  commitments 
made  to  the  attainment  plan  for  the 
Baltimore  severe  ozone  nonattainment 
area  which  were  submitted  on 
December  28,  2000.  The  enforceable 
commitments  are  to  submit  measures  by 


October  31,  2001  for  additional 
emission  reductions  as  required  in  the 
attainment  demonstration  test,  and  to 
revise  the  SIP  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  the  additional  measiues  affect  the 
motor  vehicle  emissions  inventory:  and 
to  perform  a  mid-course  review  by 
December  31.  2003. 

(1)  EPA  approves  the  following  mobile 
budgets  of  the  Baltimore  area  attainment 
plan: 


Transportation  Conformity  Budgets  for  the  Baltimore  Area 

Type  of  control  strategy  SIP 

Year 

VOC  (TPD) 

1 

NOx  (TPD) 

2005          .          55.0 

146  9 

1 . 

(1)  [Reserved  1 

(2)  Similarly.  EPA  is  approving  the 
2005  attainment  demonstration  and  its 
current  budgets  because  Marvland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  SIP  revision  to 
the  attainment  plan  consistent  with  any 
new  measures  submitted  to  fill  any 
shortfall,  if  the  new  additional  control 
measures  affect  on-rnad  motor  vehicle 
emissions. 

(m)  EPA  approves  the  State  of 
Mar\land's  revised  1990  and  the  2005 
VOC  and  NOx  highway  mobile 
emissions  inventories  and  the  2005 
motor  vehicle  emissions  budgets  for  the 
one-hour  ozone  attainment  plans  for  the 
Baltimore  severe  ozone  nonattainment 
area  and  the  Cecil  County  portion  of  the 
Philadelphia- VViimington-Trenton 
severe  ozone  nonattainment  area.  These 
revisions  were  submitted  by  the 
Maryland  Department  of  the 
Environment  on  September  2.  2003, 
Submission  of  these  revised  MOBILEfi- 
based  motor  vehicle  emissions 
inventories  was  a  requirement  of  EPA's 
approval  of  the  attainment 


demonstration  under  paragraphs  (h)  and 
(k)  of  this  section. 

[FR  Doc.  03-2692a  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6560^50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN79-2:  FRL-7578-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Minnesota:  V^ithdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  the  receipt  of  an 
adverse  comment,  the  EPA  is 
withdrawing  the  direct  final  rule 
approving  a  site-specific  revision  to  the 
Minnesota  sulfur  dioxide  (SO:) 
Implementation  Plan  (SIP)  for  Xcel 
Energy  (formerly  known  as  Northern 
States  Power  Company)  Inver  Hills 
Generating  Plant  located  in  the  City  of 
Inver  Grove  Heights,  Dakota  County, 


Mirmesota.  In  the  direct  final  rule 
published  on  September  2,  2003  (68  FR 
52110),  EPA  stated  that  if  EPA  receives 
adverse  comment  by  October  2,  2003. 
the  SO:  rule  would  be  withdrawn  and 
not  take  effect.  On  September  2,  2003, 
EPA  subsequently  received  one 
comment.  We  believe  this  comment  is 
adverse  and  therefore,  we  are 
withdrawing  the  direct  final  rule.  EPA 
will  address  the  comment  received  in  a 
subsequent  final  action  based  on  the 
proposed  action  published  on 
September  2.2003. 

DATES:  The  direct  final  rule  published  at 
68  FR  52110  on  September  2,  2003  is 
withdrawn  as  nf  Ortnh'^r  2".  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Pantos,  Criteria  Pollutant 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  Telephone:  (312)  353- 
8328.  E-mail  address: 
panos.christos@epa.gov 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide. 
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Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  16.  2003. 
Bharat  Mathur. 

Ai  ting  Regional  Administrator.  Region  5. 

PART  52— {AMENDED] 

■  Accordingly,  the  amendment  of  40 
CFR  52.1220(c)  as  published  at  68  FR 
52113  (September  2.  2003)  is  withdrawn 
as  of  October  27,  2003. 

IFR  Dnr  03-26421  Filed  10-24-03:  8;45  am] 

BILLING  COOe  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN73-2;  FRL-7578-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Minnesota;  Withdrawal  of  Direct  Final 
Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


summary:  Due  to  the  receipt  of  an 
adverse  comment,  the  EPA  is 
withdrawing  the  direct  final  rule 
approving  a  site-specific  revision  to  the 
Mmnesota  particulate  matter  (PM)  State 
Implementation  Plan  (SIP)  for  Lafarge 
Corporation's  (Lafarge)  facility  located 
on  Red  Rock  Road  in  Saint  Paul. 
Ramsey  County.  Minnesota.  In  the 
direct  final  rule  published  on  September 
2.  2003  (68  FR  32106).  EPA  stated  that 
if  EPA  receives  adverse  comment  by 
October  2.  2003.  the  PM  rule  would  be 
withdrawn  and  not  take  effect.  On 
September  2,  2003,  EPA  subsequently 
received  one  comment.  We  believe  this 
comment  is  adverse  and,  therefore,  we 
are  withdrawing  the  direct  final  rule. 
EPA  will  address  the  comment  received 
in  a  subsequent  final  action  based  on 
the  proposed  action  published  on 
September  2,  2003 

DATES:  The  direct  final  rule  published  at 
68  FR  52106  on  September  2.  2003,  is 
withdrawn  as  of  October  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Pantos.  Criteria  Pollutant 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
77  West  lackson  Boulevard,  Chicago, 
Illinois  60604,  Telephone:  (312)  353- 
8328.  E-mail  address: 
panos.christos@epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 


Authority:  42  U.S.C.  7401  et  seq. 

Dated:  October  16,  2003. 
Bharat  Mathur, 
Acting  Regional  Administrator,  Region  5. 

PART  52— {AMENDED] 

■  Accordingly,  the  addition  of  40  CFR 
52.1220(c)(64)  is  withdrawn  as  of 
October  27.  2003. 

(FR  Doc.  03-26922  Filed  10-24-03;  8:45  am) 

BILLING  CODE  6S60-^0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[ID-02-003:  FRL  -756&-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  Ada  County/Boise,  ID  Area 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  taking  final 
action  to  rescind  its  earlier  finding  that 
the  PMio  standards  promulgated  on  July 
1.  1987  and  the  accompanying 
nonattainment  designation  and 
classification  are  no  longer  applicable  in 
the  Ada  County/Boise,  Idaho  area,  and 
simultaneously,  approve  a  PM,,,  State 
Implementation  Plan  maintenance  plan 
for  the  Ada  County/Boise  Idaho  area 
and  to  redesignate  the  area  from 
nonattainment  to  attainment.  PMio  air 
pollution  is  suspended  particulate 
matter  with  a  diameter  less  than  or 
equal  to  a  nominal  ten  micrometers. 
EFFECTIVE  DATE:  November  26.  2003. 
ADDRESSES:  Copies  of  the  State's  request 
and  other  supporting  information  used 
in  developing  this  action  are  available 
for  inspection  during  normal  business 
hours  at  the  following  locations:  EPA, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue.  Seattle.  Washington 
98101 .  and  State  of  Idaho.  Department 
of  Environmental  Quality  (IDEQ),  1410 
North  Hilton,  Boise.  Idaho  83706-1255. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
A  reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Deneen.  Office  of  Air  Quality 
(OAQ-107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  Washington  98101 
(206) 553-6706. 
SUPPLEMENTARY  INFORMATION: 


Table  of  Contents 

I.  Whdt  Is  the  Purpose  of  This  Rulemaking? 

II.  What  Comments  Did  EPA  Receive  on  the 

Proposed  Action? 

III.  What  Final  Action  Is  Being  Taken? 

IV.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  the  Purpose  of  This 
Rulemaking? 

Under  the  authority  of  the  federal 
Clean  Air  Act  (Clean  Air  Act  or  the  Act) 
EPA  is  finalizing  certain  actions  related 
to  the  PM|,,  designation  and 
classification  of  the  Ada  County/Boise, 
Idaho  area.'  First.  EPA  is  rescinding  the 
March  12,  1999  finding  (64  FR  12257) 
that  the  PMk,  standards  promulgated  on 
July  1,  1987  (52  FR  24634)  and  the 
accompanying  designation  and 
classification  for  PMm  no  longer  apply 
in  the  Ada  County/Boise.  Idaho  area. 
The  intended  effect  of  this  action  is  to 
restore  the  applicability  of  the  current 
PMio  standards  in  the  Ada  County/ 
Boise,  Idaho  area  as  well  as  the 
nonattainment  designation  and 
moderate  classification  associated  with 
those  standards.  Simultaneously.  EPA  is 
taking  final  action  to  approve  the  PMio 
maintenance  plan  for  the  Ada  County/ 
Boise,  Idaho  area  as  a  State 
Implementation  Plan  (SIP)  revision  and 
to  redesignate  the  area  to  "attainment" 
forPM,,,. 

The  action  to  redesignate  Ada 
County/Boise,  Idaho  to  attainment  is 
based  on  valid  monitoring  data  and 
projections  of  ambient  air  quality  made 
in  the  demonstration  that  accompanies 
the  maintenance  plan.  EPA  believes  the 
area  will  continue  to  meet  the  National 
Ambient  Air  Qualitv  Standards 
(NAAQS  or  standards)  for  PM,,,  for  at 
least  10  years  beyond  this  redesignation, 
as  required  by  the  Act.  A  detailed 
description  of  our  proposed  action  to 
rescind  the  March  12,  1999  finding  and 
to  approve  the  Ada  County/Boise,  Idaho 
maintenance  plan  and  redesignation 
request  was  published  in  a  proposed 
rulemaking  in  the  Federal  Register  on 
July30,  2003  (68  FR  44715). 

II.  What  Comments  Did  EPA  Receive  on 
the  Proposed  Action? 

EPA  received  the  following  comments 
from  six  commenters  on  the  Julv  30, 
2003  proposal  for  the  Ada  County/ 
Boise,  Idaho  area.  All  comments  either 
were  in  support  of  the  proposal, 
requested  further  explanation  on  certain 
aspects  of  the  proposal,  or  were  outside 
the  scope  of  the  proposal. 


'  .Mthough  the  State's  maintenance  plan  and 
redesignation  request  refers  to  "Northern  Ada 
County."  we  are  using  the  term  'Ada  County/Boise. 
Idaho"  or  "Ada  County/Boise.  Idaho  area'  for 
consistency  with  40  CFR  81.313. 
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Comment:  The  air  in  Canyon  County 
is  not  polluted  because  of  vehicle 
emissions.  An  inspection  and 
maintenance  program  is  not  needed  in 
Canyon  County. 

Response:  EPA  is  approving  a 
maintenance  plan  for  Ada  County,  not 
Canyon  Countv.  However,  to  the  extent 
that  the  State  believes  that  control 
measures  outside  the  Ada  County/Boise. 
Idaho  area  support  the  maintenance 
plan.  EPA  is  approving,  at  the  State's 
request,  those  measures  as  part  of  the 
maintenance  plan  as  well.  The  federal 
Clean  Air  Act  does  not  specify  the 
particular  control  measures  that  must  be 
used  to  demonstrate  maintenance  of  the 
standards.  Under  the  Act,  state  and  local 
governments  have  the  primary 
responsibility  to  determine  which 
pollution  sources  to  control,  figure  out 
how  controls  will  be  implemented,  and 
demonstrate  the  controls  result  in 
attainment  and  maintenance  of  the 
NAAQS.  In  this  case,  the  State  has  made 
that  demonstration.  EPA's  role  is  to 
ensure  that  whatever  measures  axe 
selected  produce  the  emissions 
reductions  needed  to  meet  the 
standards.  Our  action  here  merely 
approves  the  maintenance  plan  and  its 
associated  control  measures  already 
adopted  bv  the  State  and  imposes  no 
additional  requirements. 

Comment:  Canyon  County  and  Ada 
County  are  not  one  airshed.  Canyon 
County  should  not  be  included  in  the 
monitoring  network  for  the  Ada  County 
area.  Canyon  County  should  be  its  own 
separate  area  and  treated  separately. 

Response:  For  the  purpose  of  air 
quality  management,  the  boundary  of  an 
air  shed  is  determined  based  on.  among 
other  things,  the  meterological  and 
topographical  parameters,  pollution 
source  and  impact  area,  and  land  use 
characteristics.  Often  the  airshed 
boundary  does  not  follow  political 
jurisdiction  boundaries  such  as  a  county 
line  or  city  line.  Based  on  the  air  quality 
studies  and  data  available  to  EPA, 
including  the  modeling  reconciliation  in 
Appendix  D  of  the  maintenance  plan,  it 
is  evident  that  pollution  production  and 
transport  in  the  Treasure  Valley  area 
encompass  geographical  boundaries 
larger  than  any  specific  county  border. 
As  both  Ada  and  Canyon  County  are 
experiencing  rapid  growth  and 
expansion,  it  is  logical  that  the  airshed 
management  efforts  focus  on  the  larger 
area.  The  State  selects  the  monitor 
locations  (including  in  Ada  County  and 
Canyon  County)  that  make  up  its 
monitoring  network.  EPA  has  approved 
the  State's  network  as  meeting  the 
criteria  in  40  CFR  58  appendix  D. 

Comment:  The  Middleton  monitors 
do  not  reflect  Canyon  County  air  quality 


and  should  be  repositioned.  DEQ  should 
not  use  the  Middleton  monitors  to 
define  Canyon  County's  ozone  reading. 

Response:  The  Middleton  monitors 
measure  ozone  and  PM;  ^.  This  action 
relates  to  PMk,.  We  will  forward  the 
comments  related  to  ozone  and  PM;  5  to 
appropriate  representatives  at  IDEQ. 

Comment:  EPA  should  emphasize  that 
this  action  has  nothing  to  do  with 
Canvon  County  and  asks  that  we  refute 
the  statement  in  the  settlement 
agreement  that  IDEQ  intends  to  develop 
an  air  quality  plan  for  Treasure  Valley. 

Response:  While  EPA  agrees  that 
IDEQ's  efforts  to  develop  an  air  quality 
plan  for  the  Treasure  Valley  are 
independent  of  our  action  on  the 
maintenance  plan.  EPA  has  no  basis  for 
refuting  IDEQ's  intentions  to  develop  an 
air  quality  plan  for  the  Treasure  Valley. 
It  is  entirely  appropriate  for — in  fact 
EPA  encourages — the  State  to  take  any 
preventive  steps  needed  to  ensure  air 
quality  standards  are  met  in  the 
Treasure  Valley  and  all  of  Idaho. 

Comment:  The  basis  for  reinstating 
the  PMii,  NAAQS  is  no  longer  valid  due 
to  a  decision  favorable  to  EPA  in  the 
American  Trucking  Association,  etal.  v. 
EPA  et  al.  and  consolidated  cases. 

Response:  As  explained  in  the 
proposal,  the  basis  for  revoking  the  1987 
PMio  standards  in  the  Ada  County/ 
Boise,  Idaho  nonattainment  area  was 
eliminated  when  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  revised  1997  PMm 
standards.  Since  we  revoked  the  1987 
standards  and  the  court  vacated  the 
1997  standards,  there  are  no  federal 
PMki  standards  currently  applicable  m 
the  Ada  County/Boise.  Idaho  area. 
Therefore,  we  are  rescinding  the  finding 
that  the  1987  PMi,,  standards  are  no 
longer  applicable  in  Ada  County/Boise, 
Idaho  and  rein.stating  the  1987  PMk. 
standards.  The  decision  in  American 
Trucking  Association  referred  to  by  the 
commenter  addressed  the  PM:  5 
standards  and  not  the  1987  or  1997 
PMio  standards. 

Comment:  Control  measures  are  not 
needed  in  Canyon  County  because  Ada 
County  has  attained  the  PM,,,  NAAQS 

since  1999. 

Response:  In  order  for  EPA  to 
redesignate  the  Ada  County/Boise, 
Idaho  area,  the  State  must  not  only 
show  that  the  area  is  currently  attaining 
the  PM„,  NA.\QS.  but  that  it  will 
continue  to  attain  the  PMm  N,AAQS  10 
years  into  the  future.  In  making  its 
demonstration,  the  State  must  consider 
anticipated  changes  to  the  area  over  the 
next  10  years,  including  the  impacts  of 
surrounding  areas  EPA  has  reviewed 
the  State's  10  year  demonstration  and 
finds  that  the  demonstration  meets  the 


review  criteria  derived  from  the  Act. 
general  preamble  (57  FR  13498),  and 
further  interpreted  by  a  policy  and 
guidance  memorandum  from  John 
Calcagni,  September  4,  1992.  Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment  (Calcagni 
Memorandum).  (See  also  Section  III  of 
the  Technical  Support  Document). 
Based  on  this  review.  EPA  has  no  basis 
for  disapproving  any  control  measures 
in  the  maintenance  plan  submitted  by 
the  State.  The  federal  Clean  Air  Act 
does  not  specifv'  the  particular  control 
measures  that  the  State  must  use  to 
demonstrate  maintenance  of  the 
standards.  Under  the  Act,  state  and  local 
governments  have  the  primar\' 
responsibility  to  determine  which 
pollution  sources  to  control  and  how 
those  controls  will  be  implemented. 
EPA's  role  is  to  ensure  that  whatever 
measures  are  selected  produce  the 
emission  reductions  needed  to  meet  the 
standards.  In  this  case,  the  State  has 
made  that  demonstration.  Our  action 
here  merely  approves  the  maintenance 
plan  and  its  associated  control  measures 
already  adopted  by  the  state  and 
imposes  no  additional  requirements, 

Comment:  The  commenter  requests 
that  all  references  to  Canyon  County  be 
omitted  in  the  approval  of  the  Ada 
County  SIP. 

Response:  As  discussed  above,  the 
Ada  County/Boise,  Idaho  maintenance- 
plan  meets  EPA's  review  criteria.  EPA 
has  no  basis  for  omitting  references  to 
Canyon  County. 

Comment:  Canyon  County  and  Ada 
County  should  not  be  combined  because 
of  geological,  geographical,  population, 
and  economic  activity  differences.  The 
plan  is  only  about  Ada  County,  not 
Canyon  County,  and  the  counties 
should  not  be  combined  because  they 
differ  in  various  ways. 

Response:  EPA  agrees  that  there  are 
differences  between  Canyon  County  and 
Ada  County.  EPA  believes  IDEQ  has 
appropriately  accounted  for  those 
differences  in  its  emissions  inventor^' 
and  modeling  demonstration,  as 
indicated  in  our  evaluation  of  those 
elements  in  the  Technical  Support 
Document. 

Comment:  The  commenter  questions 
whether  The  Amalgamated  Sugar 
Company  contributes  to  the  Ada  County 
PMio  levels  since  Canyon  County  has 
not  exceeded  the  standards 

Response:The  Amalgamated  Sugar 
Company,  although  located  in  Canyon 
County,  is  along  the  Ada  County's 
upwind  flow  which  sometimes  impacts 
a  portion  of  the  Ada  County  PMki 
nonattainment  area  It  is  appropriate  to 
include  in  the  maintenance 
demonstration  a  source  that  is  located  in 
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an  attainment  area  but  impacts  or 
interferes  with  the  air  quality  of  the 
nonattainment  or  maintenance  area  at 
issue  in  the  SIP  or  maintenance  plan. 

Comment:  Contingency  measures 
should  not  apply  to  Canyon  County. 

Response:  The  federal'Clean  AirAct 
requires  contingency  provisions  to  be  an 
element  of  a  maintenance  plan  but  does 
not  specify-  which  ones  to  include  or 
where  or  how  they  should  be  applied. 
Under  the  federal  Clean  Air  Act.  state 
and  local  governments  have  the  primary 
responsibility  of  determining  the 
location,  scope,  and  timing  of  particular 
contingency  measures.  It  is  EPA's  role  is 
to  ensure  that  whatever  measures  are 
selected  would  promptly  correct  any 
violation  of  the  NAAQS'that  occursafter 
redesignation  of  the  area.  The 
contingency  measures  in  the  plan  meet 
this  requirement.  Our  action  here 
merely  approves  these  contingencies  as 
part  of  the  maintenance  plan  and 
imposes  no  additional  requirements. 

Comment:  The  commenter  asks  about 
the  meaning  of  the  correction  made  to 
the  PMm)  maintenance  plan. 

Response:  EPA  assumes  the 
commenter  is  referring  to  a  revision 
IDEQ  submitted  to  EPA  on  July  21, 
2003.  The  revision  corrected  an  error 
found  in  the  fugitive  road  dust 
emissions  for  future  years.  While  this 
correction  changed  the  value  of  future 
fugitive  road  dust  emissions,  it  did  not 
change  the  method  for  determining 
fugitive  road  dust  emissions  in  the 
submitted  maintenance  plan.  IDEQ 
reran  the  model  to  incorporate  the 
correction  and  submitted  an  addendum 
reflecting  the  results  of  the  new 
modeling  run. 

Comment:  The  commenter  inquires 
who  has  authority  to  withhold  Federal 
Funds. 

Response:  EPA  assumes  the 
commenter  is  referring  to  section 
176(c)(2)  of  the  Clean  Air  Act,  which 
prohibits  a  Federal  agency  from 
approving,  accepting  or  funding  any 
transportation  plan,  program  or  project 
in  certain  circumstances.  Under  this 
provision,  the  Federal  Government,  not 
a  State  or  local  agency,  has  the  ability 
to  withhold  Federal  transportation 
funds. 

Comment:  The  commenter  inquires 
about  the  criteria  EPA  uses  to  approve 
a  submission  from  COMPASS  and 
IDEQi 

Response:  EPA  assumes  the 
commenter  means  a  SIP  submission.  SIP 
submissions  are  submitted  by  the 
Governor  of  Idaho  or  his  designee.  As 
discussed  in  the  proposal  on  July  30, 
2003  (68  FR  44715),  the  State's  ' 
submission  must  meet  the  requirements 
of  the  Clean  Air  Act,  The  review  criteria 


is  derived  from  the  Act,  general 
preamble,  and  further  interpreted  by  a 
policy  and  guidance  memorandum  from 
John  Calcagni,  September  4,  1992, 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Calcagni  Memorandum).  (See  also 
Section  III  of  the  Technical  Support 
Document), 

Comment:  The  monitors  in  Canyon 
County  show  different  levels  of 
pollutants  than  in  Ada  County  and, 
therefore,  approvability  of  the  plan  is 
questionable. 

Response:  Air  quality  monitors  in  an 
airshed  do  not  record  same  levels  at  the 
same  time  because  windflows  or 
pollution  sources  impacting  two 
monitors  are  not  same.  Unless  there  is 
a  region  or  area-wide  pollution  source 
that  is  causing  the  problem,  one  expects 
to  see  different  levels  at  different 
monitors. 

Comment:  More  monitors  are  needed 
and  monitors  should  be  at  locations 
indicating  the  most  air  quality 
problems. 

Response:  As  mentioned  above,  the 
State  selects  the  monitors  that  make  up 
the  State  monitoring  network.  EPA  has 
approved  the  State's  network  as  meeting 
the  criteria  in  40  CFR  58  appendix  D. 
EPA,  however,  will  forward  this 
comment  to  monitoring  representatives 
at  IDEQ. 

Comment:  Dairy  operations  should 
have  more  restrictions. 

Response:  The  State  of  Idaho  has  the 
primary  responsibility  to  determine 
which  sources  to  control  to  meet  the 
NAAQS.  Our  action  here  merely 
approves  the  maintenance  plan  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements.  In 
this  instance,  IDEQ  has  devised  an 
approach  that  meets  and  maintains 
attainment  needs  by  controlling  the 
sources  that  thev  have  chosen. 

Comment:  The  CMAQ  model  should 
be  used  to  compare  results  with 
Environ's  CAMX  model. 

Response:  CMAQ  is  a  more 
sophisticated  and  advanced  air  quality 
model.  The  input  parameters  (chemistry 
and  meteorology)  to  run  the  CMAQ 
model  are  not  yet  fully  developed  for 
the  Ada  County/Boise.  Idaho  area. 
IDEQ.  EPA,  and  several  other  partners 
are  currently  working  together  to 
develop  a  CMAQ  modeling  system  for 
the  northwest  including  the  Boise  area 
for  use  in  future  applications. 

Comment:  The  objective  should  be  to 
model  the  meteorology  and  the  air 
quality  of  the  valley  in  real  time. 

Response:  EPA  agrees  that  a  real  time 
modeling  system  would  be  valuable  for 
the  air  quality  management.  EPA  Region 
10,  states,  and  several  other  partners 


have  been  collaboratively  working  to 
develop  a  real  time  air  quality 
simulation  system  for  the  northwest 
including  the  Boise  area.  However,  for 
the  purpose  of  an  attainment  or 
maintenance  demonstration,  it  is 
generally  adequate  to  simulate  typical 
historical  worst  case  pollution  episodes. 

Comment:  Air  quality  impacts  from 
industry  are  overstated  because  the 
potential  to  emit  is  used  rather  than 
actual  emissions.  Micron  PC.com's 
projected  emissions  are  over-estimated 
and  requests  that  IDEQ  correct  them. 

Response-:  IDEQ  appropriately 
determined  industrial  emissions  based 
on  a  source's  potential  to  emit  because 
there  are  no  permanent,  enforceable 
measures  to  prevent  the  higher  potential 
emission  levels  from  occurring.  If  a 
facility's  projected  emissions  are  higher 
than  its  potential  to  emit,  the  use  of 
those  emissions  in  the  State's 
demonstration  would  indicate  over- 
control  and  would  have  no  effect  on  the 
approvability  of  the  maintenance  plan. 
We  will,  however,  forward  this 
correction  request  to  IDEQ. 

Comment:  'The  commenter 
emphasizes  the  importance  of  enforcing 
and  monitoring  facility  compliance  with 
the  operating  permits  that  the  state 
relied  on  to  demonstrate  attainment. 
The  commenter  also  encourages  active 
enforcement  of  local  laws,  permits, 
regulations  and  ordinances,  specifically 
the  municipal  solid  waste  ban  because 
in  order  to  take  credit  for  reductions 
from  these  new  laws,  they  must  be 
successfully  implemented. 
Additionally,  the  commenter  also 
requests  that  EPA  require  IDEQ  to 
certify  that  all  inspections  are 
completed  and  facilities  are  in 
compliance. 

Response:  EPA  agrees  that  the 
enforcement  of  operating  permits,  laws, 
regulations,  and  ordinances  is  an 
important  component  of  the  State's  air 
quality  control  program.  As  discussed  in 
the  Technical  Support  Document,  the 
SIP  and  its  control  measures  meet  the 
requirements  for  permanent  and 
enforceable  measures.  EPA  further 
believes  that  the  state  has  adequately 
shown  that  it  has  the  appropriate 
personnel,  funding  and  authority  to 
enforce  and  ensure  compliance  of  its 
permits,  laws,  regulations  and 
ordinances.  Since  we  are  taking  final 
action  on  a  proposal  to  approve  the 
States's  maintenance  plan  and  request 
to  redesignate  the  Ada  County/Boise, 
Idaho  as  an  attainment  area  and  since 
the  State's  submission  meets  all  the 
requirements  for  approval,  it  is  not 
appropriate  in  this  action  to  impose 
additional  requirements  as  requested  by 
the  commenter. 
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Comment:  The  maintenance  plan 
should  be  changed  if  permit  conditions 
that  were  relied  on  to  demonstrate 
compliance  are  changed. 

Response:  FPA  agrees  with  the 
commenter.  Because  emission  rates 
must  reflect  permanent,  enforceable 
measures,  any  changes  to  the  permit 
conditions  relied  on  to  demonstrate 
compliance  with  the  PMi,,  N'AAQS  are 
not  federally  enforceable  until  the  State 
submits  and  EPA  approves  the  revised 
conditions. 

III.  Final  Action 

The  Environmental  Protection  Agency 
rescinds  its  earlier  finding  that  the  PMm, 
standards  promulgated  on  July  1,  1987 
and  the  accompanying  nonattainment 
designation  and  classification  are  no 
longer  applicable  in  the  Ada  County/ 
Boise,  Idaho  area,  and  simultaneously, 
approves  a  PMii,  SIP  maintenance  plan 
for  the  Ada  County/ Boise  Idaho  area 
and  to  redesignate  the  area  from 
nonattainment  to  attainment. 

rV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review'  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  bevond  those  imposed  by 
state  law.  Accf)rdingly.  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unhinded  mandate  or 
significantK'  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,"  November  9,  2000).  This 
action  also  does  not  have  Federalism 


implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255', 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note")  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  seq.). 

The  Congressional  Review  Act,  5 
U,S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rvde"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  26. 
2003.  Filing  a  petition  for 
reconsideration  bv  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307fb)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  29,  2003. 
1     lohn  lani. 

Regional  Administrator.  Region  10. 
m  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1 .  The  auttionty  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  N — Idaho 

■  2.  Section  52.670  is  amended  by 
adding  paragraph  (c)(38)  to  read  as 
follows: 

§52.670    Identification  of  plan. 

(c)*   *   * 

(38)  The  Idaho  Department  of 
Environmental  Quality  (Idaho  DEQ,  the 
State,  or  Idaho)  submitted  a  PMn, 
maintenance  plan  and  redesignation 
request  for  the  Ada  County/Boise.  Idaho 
area  on  September  27,  2002.  and 
provided  supplemental  information  on 
July  10,  2003  and  July  21,  2003. 

(i)  Incorporation  by  reference. 

(A)  The  following  terms  and 
conditions  limiting  particulate  matter 
emissions  in  the  following  permits: 

( 1 )  State  of  Idaho  Air  Pollution 
Operating  Permit  for  LP  Wood 
Polymers,  Inc.  Permit  No.  001-00115. 
issued  July  12.  2002,  the  following 
conditions:  1.1,  1.3.  3.1,  and  the 
Appendix. 

(2]  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Consolidated 
Concrete  Company.  Permit  No.  001- 
00046.  issued  December  03,  2001,  the 
following  conditions:  1.1.  1.3.  2.3.  3.1. 
3.2,  and  the  Appendix. 
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(,?)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Crookham 
Company.  Permit  No.  027-00020.  issued 
lanuary  18,  2002.  the  following 
conditions;  1.1.  13.  2.1,  2.3.  3.1.  3.1.1, 
3  1.2.  3.2,  and  the  .Appendix. 

(4)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Double  D  Service 
Center,  Permit  No  001-00168.  issued 
February  4.  2002.  the  following 
conditions:  1.1,  1.3.  3.1,  3  2.1,  3.2.2, 

3  2  3.  and  the  Appendix, 

(5)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Plum  Creek 
Northwest  Lumber.  Inc..  Permit  No. 
001-00091.  issued  fuly  12.  2002,  the 
following  conditions:  11.  1.3.  2.1,2.  3,1. 
and  the  Appendix 

[6]  State  of  Idaho  Air  Pollution 
Operating  Permit  for  C,  Wright 
Construction,  Inc..  Permit  No  T2- 
000033,  issued  July  08,  2003.  the 
following  conditions:  2  (heading  only), 
2.5,  (2,12,  Table  2.2  as  it  applies  to 
PM,„),  2.14,  3  (heading  only).  3  3.  Table 
3.2,  3.4,  3  5,  3.6,  3  7,  3.8,  3.10,  4 
(heading  only),  4.2.  4.3.  4.4,  4.7.  5,  and 
Table  5.1. 

(7)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Nelson 
Construction  Co.,  Permit  No.  T2- 
020029,  issued  fuly  21.  2003,  the 
following  conditions:  2  (heading  only). 
2.12,  2.14.  3  (heading  only,  3  3.  3,4.  3.6. 
3  7,  3.9,  3,10,  3.11.  3.12,  4  (heading 
only),  4.3.  4.4,4.5.  4.6.  5,  and  Table  5  1 

(8)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Mike's  Sand  and 
Gravel,  Permit  No  001-00184,  issued 
July  12,  2002,  the  following  conditions: 
1.1.  1.3,  2.2.1,  3.1.  and  the  Appendix 

(9)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Idaho  Concrete 


Co  .  Permit  No.  T2-020031.  issued  July 
8,  2003.  the  following  conditions:  2 
(heading  only).  2.5.  2.13,  3  (heading 
only),  3.3,  3.4,  3.6.  3.7,  3.8.  4  (heading 
only),  and  Table  4.1. 

[10]  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Idaho  Concrete 
Co.,  Permit  No  T2-020032.  issued  July 
8.  2003.  the  following  conditions:  2 
(heading  only),  2.5,  2.13,  3  (heading 
only),  3.3,  3.4.  3.6,  3.7,  3.8,  4  (heading 
only),  and  Table  4.1, 

ill)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Idaho  Concrete 
Co.,  Permit  No.  T2-020033.  issued  July 
8,  2003,  the  following  conditions:  2 
(heading  only),  2.5,  2.13,  3  (heading 
only).  3.3,  3.4,  3.6,  3.7,  3.8,  4  (heading 
only),  and  Table  4.1. 

[12}  State  of  Idaho  Air  Pollution 
Operating  Permit  for  The  .Amalgamated 
Sugar  Company  LLC,  Permit  No.  027- 
00010.  issued  September  30,  2002,  the 
following  conditions:  2  (heading  only), 
(2.7,  Table  2.2  as  it  applies  to  PM,,.,) 
2.10,  2.10.1,  2.10.2,  2.11,  2.11.1,  2.11.2, 
2.11.3,  2.11.4.  2.11.5.  2.12,  2.12.1, 
2.12.2,  2.12.3,2.13,2.13.1,  2.13.2. 
2.13.3,2.14,2.14.1,2.14.2,2.16,3 
(heading  only),  (3.3,  Table  3.2  as  it 
applies  to  PM,,,),  3.5,  3.7,  3.8.  3.8.1, 
3.8.2,  3.8.3,  3.8.4,  3.8.5.  3.8.6,  3.8.7, 
3.8,8.  3,9.  4  (heading  only),  (4.3,  Table 

4  1  as  it  applies  to  PMio),  4.5,  4.6,  4.7, 

5  (heading  only),  (5.3,  Table  5.3  as  it 
applies  to  PM,,,),  5.5,  5,9,  5.9.1.  5.9.2, 
5  9.3.  5.9,4,  5.9.5,  5.9.6.  5.9.7,  5.9.8, 
5.9  9.  5.10,  5.11,6  (heading  only),  6.3, 
Table  6.1.  6.5,  6.6,  6.7,  6.7.1,  6.7.2,  6.8, 
7  (heading  only),  (7.3,  Table  7.1  as  it 
applies  to  PM,,,),  7.5,  7.7.  7.7.1,  7.7.2. 
7.8,  8  (heading  only),  8.3,  Table  8.1,  8.5, 
8.7,  8.7.1.  8.7.2,  8.8.  9  (heading  only), 

Idaho — PM-10 


9.3,  Table  9.1.  9.5,  9.7,  9.7.1,  9.7,2,  9,8, 
10  (heading  only).  10.3.  Table  10.1.  10.6. 
10.8.  10.8.1,  10.8.2,  10.9,  11  (heading 
only),  11.3,  Table  11.2,  11.6.  11.8. 

11.8.1,  11.8.2,  11.9,  12  (heading  only), 
12.3,  Table  12.1.  12.5,  12.7.  12.7.1,  ' 

12.7.2,  12.8.  13  (heading  only).  13.1, 
Table  13.1  (except  as  it  applies  to 
condition  13.3),  (13.2.  Table  13.2  as  it 
applies  to  PMi,,),  13.2.1.  13.4,  13.4.1, 
13.4.2.  13.4.3,  13.5,  13.5.2,  13.5.3.  13.6, 
13.6.1,  13.6.2,  13.7,  13.7.1.  13.7.2.  13.8. 
13.8.1,  13.8.2,  13.8.3,  13.10.  and  13.11, 

■  3.  Section  52.672  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  52.672     Approval  of  plans. 

***** 

(e)  Particulate  Matter.  (1)  EPA 
approves  as  a  revision  to  the  Idaho  State 
Implementation  Plan,  the  Northern  Ada 
County  PMi(,  SIP  Maintenance  Plan, 
adopted  by  the  State  on  September  26, 
2002. 

(2)  [Reserved.] 

***** 

§52.676    [Removed  and  Reserved] 

■  4.  Remove  and  reserve  §  52.676. 
PART  81— {AMENDED] 

■  1  The  authority  citation  for  Part  8 1 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  In  §  81.313,  the  table  entitled  'Idaho 
PM-IG".  the  entry  for  "Ada  County: 
Boise"  is  revised  to  read  as  follows: 

§81.313     Idaho. 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Ada  County  Boise — Northern  Boundary— Beginning  at  a  point  in  the 
center  of  the  channel  of  the  Boise  River  where  the  line  between 
sections  15  and  16  in  Township  3  north  (T3N)  range  4  east  {R4E), 
crosses  said  Boise  nver  thence,  west  down  the  center  of  the 
channel  of  the  Boise  River  to  a  point  opposite  the  mouth  of  Mores 
Creek  thence,  in  a  straight  line  north  44  degrees  and  38  Tiinutes 
west  until  the  said  line  intersects  the  north  line  T5N  (12  Ter  Ses, 
67)  thence  west  to  the  northwest  comer  T5N  RiW  Western 
Boundary— Thence  south  to  the  northwest  corner  of  T3N,  RlW; 
thence  east  to  the  northwest  comer  of  section  4  of  T3N  RIW; 
thence  south  to  the  southeast  corner  of  section  32  of  T2N  RIW; 
thence  west  to  the  northwest  corner  of  TIN  Riw  thence,  south 
to  the  southwest  corner  ot  section  32  of  T2N,  R1W  thence  west 
to  the  northwest  corner  ot  TIN  Riw  thence  south  to  the  south- 
west corner  of  TIN  RIW  Southern  Boundary- Thence  east  to  the 
southwest  comer  of  section  33  of  TIN  R4E  Eastern  Boundary— 
Thence  north  along  the  north  and  south  center  line  of  Townships 
TIN.  R4E  T2N  R4E  and  T3N,  R4E.  Boise  Meridian  to  the  begin- 
ning point  'n  the  center  of  the  channel  of  the  Boise  River. 


12/26/2003     Attainment 
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(FR  Doc.  03-26919  Filed  10-24-03;  8:45  am] 
BILLING  CODE  6S6&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Docket  #  OR-02-003a:  FRL-7572-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Oregon;  Grants  Pass  PM-10 
Nonattainment  Area  Redesignation  to 
Attainment  and  Designation  of  Areas 
for  Air  Quality  Planning  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  On  November  4.  2002.  the 
State  of  Oregon  submitted  a  PM-10 
maintenance  plan  for  Grants  Pass  to 
EPA  for  approval  and  concurrently 
requested  that  EP.A  redesignate  the 
Grants  Pass  nonattainment  area  to 
attainment  for  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  ten  micrometers 
(PM-10).  In  this  action,  EPA  is 
approving  the  maintenance  plan  and 
redesignating  the  Grants  Pass  PM-10 
nonattainment  area  to  attainment. 
DATES:  This  direct  final  rule  will  be 
effective  December  26.  2003.  unless  EPA 
receives  adverse  comments  by 
November  26.  2003.  If  relevant  adverse 
comments  are  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically  Written  comments 
should  be  mailed  to  Steven  K.  Body. 
Office  of  Air  Quality.  (OAQ-107),  EPA 
Region  10,  1200  Sixth  .Avenue.  Seattle. 
Washington,  98101   Electronic 
comments  should  be  sent  either  to 
rlO.aircom@ppa.gov  or  to  http:// 
winv.regu/ofions.gov  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow-  the  detailed 
instructions  described  in  the 
SUPPLEMENTARY  INFORMATION  section. 
Part  VII,  General  Information.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
EPA,  Region  10,  Office  of  Air  Quality, 
1200  Sixth  Avenue.  Seattle  WA 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  State  and  Tribal 


Programs  Unit.  Office  of  Air  Quality. 
{OAQ-107),  EPA  Region  10.  1200  .Sixth 
Avenue,  Seattle,  WA  98101.  Telephone 
number:  (206)  553-0782,  or  e-mail 
address  at  body.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we."  "us,"  or  "our"  is  used,  we  mean 
the  EPA.  Please  note  that  if  EPA 
receives  relevant  adverse  comment  on 
an  amendment,  paragraph  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  a 
relevant  adverse  comment. 
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I.  What  Is  the  Purpose  of  This  Action? 

EPA  is  approving  the  Grants  Pass  PM- 
10  Maintenance  Plan  and.redesignating 
the  Grants  Pass  PM-10  nonattainment 
area  to  attainment.  Grants  Pass  is  a  city 
in  southern  Oregon  with  a  population  of 
approximately  36.000  In  the  late  1980s 
Grants  Pass  recorded  PM-10 
concentrations  significantly  above  the 
level  of  the  24-hour  PM-IO  standard 


II.  Why  Was  Grants  Pass  Designated 
Nonattainment? 

On  November  15,  1990.  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub,  L.  101-549,  104  Stat,  2399. 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  Clean 
Air  Act  (CAA),  the  Grants  Pass,  Oregon, 
area  was  designated  nonattainment  for 
PM-10  by  operation  of  law  because  the 
area  had  been  designated  a  Group  I 
planning  area  before  November  15. 

1990.  Group  I  planning  areas  were 
identified  on  August  7,  1987.  See  52  FR 
29383.  On  October  31.  1990.  EPA 
clarified  the  description  of  certain 
Group  I  plcmning  areas,  including  the 
Grants  Pass  area.  See  55  FR  45799. 
These  areas  were  called  "initial  PM-10 
nonattainment  areas."  On  March  15. 

1991 ,  EPA  announced  these  areas  and 
classified  them  as  moderate  PM-10 
nonattainment  areas.  See  56  FR  11101. 

III.  How  Can  a  Nonattainment  .\rea  Be 
Redesignated  to  Attainment? 

Nonattainment  areas  can  be 
redesignated  to  attainment  after  the  area 
has  measured  air  quality  data  showing 
it  has  attained  the  NAAQS  and  when 
certain  planning  requirements  are  met. 
Section  107(d)(3)(E)  of  the  CAA.  and  the 
General  Preamble  to  Title  I  (57  FR 
13498)  provide  the  criteria  for 
redesignation.  These  criteria  are  further 
clarified  in  a  policy  and  guidance 
memorandum  from  )ohn  Calcagni. 
September  4.  1992,  Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment.  The  criteria  for 
redesignation  are: 

(1)  The  Administrator  determines  that 
the  area  has  attained  the  relevant 
national  ambient  air  quality  standard; 

(2)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k)  of  the  Act; 

(3)  The  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  applicable 
Federal  air  pollution  control 
regulations,  and  other  permanent  and 
enforceable  reductions: 

(4)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175 A;  and 

(5)  The  State  containing  the  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA 

Before  an  area  can  be  redesignated  to 
attainment,  all  applicable  State 
Implementation  Plan  (SIP)  elements 
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must  be  fully  approved.  The  following 
is  a  summary  of  EPA's  analysis  and 
conclusion  regarding  the  maintenance 
plan  of  Grants  Pass  and  the  State's 
redesignation  request.  Additional  detail 
regarding  EPA's  review  and  analysis 
may  be  found  in  the  technical  support 
document  which  is  located  in  the  public 
docket  for  this  action. 

IV.  Did  the  State  Follow  Appropriate 
Administrative  Procedures  Before 
Submitting  All  the  Relevant  Material  to 
EPA? 

The  CAA  requires  States  to  follow 
certain  procedural  requirements  for 
submitting  SIP  revisions  to  EPA.  Section 
110(a)(2)  of  the  CAA  requires  that  each 
SIP  revision  be  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing.  The  State  then  submits  the  SIP 
revision  to  EPA. 

The  Oregon  Department  of 
Environmental  Quality  (ODEQ).  which 
has  regulatory  authority  for  sources  of 
air  pollution  in  the  Grants  Pass  PM-10 
nonattainment  area,  developed  the  PM- 
10  maintenance  plan.  On  May  20,  2002, 
ODEQ  notified  the  public  of  the  public 
hearing  on  the  plan  in  the  following 
newspapers:  Herald  and  News.  Klamath 
Falls,  Oregon,  Daily  Journal  of 
Commerce.  Multnomah  County,  Oregon, 
Grants  Pass  Daily  Courier.  Grants  Pass. 
Oregon,  and  in  the  Oregonian.  Portland, 
Oregon.  On  luly  15,  2002,  ODEQ  held 
the  public  hearing  at  the  Josephine  Co. 
Courthouse,  Grants  Pass,  Oregon.  On 
October  4.  2002,  the  State  of  Oregon 
adopted  A  Plan  for  Maintaining  the 
National  Ambient  Air  Quality 
Standards  for  Particulate  Matter  (PM- 
10}  In  Grants  Pass  Urban  Growth 
Boundary  Section  4.56  of  the  State 
Implementation  Plan. 

The  State  meets  the  requirements  for 
reasonable  notice  and  public  hearing 
under  section  11 0(a)(2)  of  the  CAA. 

V.  Evaluation  of  the  Redesignation 
Request  and  Maintenance  Plan 

A.  The  Area  Must  Have  Attained  the 
PM-10  NAAQS 

Section  107(d)(3)(E)(i)  of  the  CAA 
requires  that  the  Administrator 
determine  that  the  area  has  attained  the 
applicable  NAAQS.  The  primarv  24- 
hour  NAAQS  for  Particulate  Matter  with 
an  aerodynamic  diameter  equal  to  or 
less  than  10  micrometers  (PM-10)  is  150 
micrograms  per  cubic  meter  (ug/m3)  for 
a  24-hour  period  (midnight  to 
midnight),  not  to  be  exceeded  more  than 
once  per  year  averaged  over  three 
calendar  years.  The  annual  NAAQS  for 
PM-10  is  50  ug/m3  annual  arithmetic 
average,  averaged  over  three  calendar 
years.  PM-10  in  the  ambient  air  is 


measured  by  a  reference  method  based 
on  40  CFR  part  50,  appendix  J.  EPA 
considers  an  area  as  attaining  the  PM- 
10  NAAQS  when  all  of  the  PM-10 
monitors  in  the  area  have  an  exceedance 
rate  of  1 .0  or  less  averaged  over  three 
calendar  years.  (See  40  CFR  50.6  and  40 
CFR  part  50,  appendix  J.)  In  addition, 
the  area  must  continue  to  show 
attainment  through  the  date  that  EPA 
promulgates  redesignation  to 
attainment. 

Oregon's  redesignation  request  for  the 
Grants  Pass  PM-10  area  is  based  on 
valid  ambient  air  quality  data  for 
calendar  years  1987  through  2000.  EPA 
reviewed  this  data  as  well  as  data  for 
calendar  years  2001  and  2002.  There 
have  been  no  exceedances  of  the  PM-10 
standard  since  1988.  These  data  were 
collected  and  analyzed  as  required  by 
EPA  (see  40  CFR  5U.6  and  40  CFR  part 
50,  appendix  J).  These  data  have  met 
minimum  quality  assurance 
requirements  and  have  been  certified  by 
the  State  as  being  valid.  EPA  analyzed 
all  available  PM-10  data  collected  from 
1988  through  2002  and  determined  that 
the  Grants  Pass  area  has  not  violated  the 
PM-10  standard  since  1990.  Because  of 
the  form  of  the  standard,  it  requires 
three  years  of  data  to  show  no  violation 
of  the  standard.  For  Grants  Pass,  1988, 
1989,  and  1990,  had  an  expected 
exceedance  rate  of  less  than  1.0. 

B.  The  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 
110  and  Part  D 

Section  107(d)(3)(E)(v)  of  the  CAA 
requires  that  an  area  must  meet  all 
applicable  requirements  under  section 
1 1 0  and  Part  D  of  the  CAA.  EPA 
interprets  this  to  mean  the  State  must 
meet  all  requirements  that  applied  to 
the  area  prior  to,  and  at  the  time  of,  the 
submission  of  a  complete  redesignation 
request.  Below  is  a  summary  of  how 
Oregon  meets  these  requirements. 

C.  Clean  Air  Act  (CAA)  Section  110 
Requirements 

On  January  25.  1972.  Oregon 
submitted  the  SIP  to  EPA.  EPA 
approved  the  SIP  on  May  31,  1972.  See 
37  FR  10888.  For  purposes  of 
redesignation,  the  Oregon  SIP.  including 
the  Grants  Pass  PM-10  SIP,  were 
reviewed  to  ensure  that  the  SIP  satisfies 
the  CAA  requirements  of  section 
110(a)(2).  See  40  CFR  52.1970  for  a 
complete  listing  of  subsequent  Oregon 
SIP  submittals  and  EPA  approvals. 

D.  Part  D  Requirements 

Part  D  provides  general  requirements 
applicable  to  all  areas  designated 
nonattainment.  The  general 
requirements  are  followed  by  a  series  of 


subparts  specific  to  each  pollutant.  All 
PM-10  nonattainment  areas  must  meet 
the  applicable  general  provisions  of 
subpart  1  (section  172)  as  well  as  the 
specific  PM-10  provisions  in  subpart  4, 
"Additional  Provisions  for  Particulate 
Matter  Nonattainment  Areas." 

E.  Section  172(c)(3)— Emissions 
Inventory 

Section  172(c)(3)  of  the  CAA  requires 
a  comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  in  the  Grants  Pass  PM-10 
nonattainment  area. 

Oregon  included  in  the  proposed 
Grants  Pass  maintenance  plan  an 
emission  inventory  for  calendar  year 
1996.  This  year  corresponds  to  the  year 
used  in  calculating  the  design  value 
(discussed  below)  which  is  at  a  level 
well  below  the  standard.  This  inventory 
thus  represents  emissions  that  are  at  a 
level  to  protect  the  standard.  The 
inventory  is  comprehensive,  accurate 
amd  current  and  meets  the  requirements 
of  section  172(c)(3)  of  the  CAA. 

F.  Section  172(c)(5)— New  Source 
Review  (NSR) 

The  Clean  Air  .Act  Amendments  of 
1990  contained  revisions  to  the  new 
source  review  (NSR)  program 
requirements  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  located  in 
nonattainment  areas.  The  Act  requires 
states  to  amend  their  SIPs  to  reflect 
these  revisions,  but  does  not  require 
submittal  of  this  element  along  with  the 
other  SIP  elements.  The  Act  established 
June  30,  1992  as  the  submittal  date  for 
the  revised  NSR  programs.  See  section 
189(a)  of  the  Act.  The  General  Preamble 
calls  for  states  to  implement  their 
existing  NSR  programs  during  the 
interval  preceding  our  formal  approval 
of  their  revised  NSR  programs. 

In  Grants  Pass,  the  requirements  of 
the  Part  D  NSR  program  will  be  replaced 
by  the  Prevention  of  Significant 
Deterioration  (PSD)  program  and  the 
maintenance  area  NSR  program  upon 
the  effective  date  of  redesignation.  The 
Oregon  Department  of  Environmental 
Quality  rules  for  new  source  review  that 
meet  both  attainment  and 
nonattainment  area  requirements 
(provisions  of  OAR  Chapter  340, 
Divisions  200,  202,  209,  212,  216.  222, 
224,  225,  and  268),  that  were  in  effect 
on  October  8,  2002,  were  approved  on 
Januar\'  22,  2003,  (68  FR  2953)  as 
meeting  the  requirements  of  Title  I, 
Parts  C  and  0  of  the  Clean  Air  Act. 

Portions  of  Divisions  222,  224,  and 
225  were  revised  as  part  of  the  Grants 
Pass  PM-10  Maintenance  Plan  and  the 
Klamath  Falls  Maintenance  Plan 
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development  effort.  These  rule  revisions 
were  approved  bv  EPA  on  lanuan*  22. 
2003  (68  FR  2953). 

Section  0030  and  0040  of  Division 
204.  effective  October  8.  2002.  are 
approved  in  this  action.  These  sections 
are  revised  to  remove  Grants  Pass  from 
the  PM-iO  Nonattainment  .\rea  list  and 
add  it  to  the  PM-10  Maintenance  Area 
list. 

G.  Section  1 72(c)(7j— Compliance  With 
CAA  Section  n0(al(2):  Air  Quality 
Monitoring  Requirements 

Once  an  area  is  redesignated,  the  state 
must  continue  to  operate  an  appropriate 
air  monitoring  network  in  accord  with 
40  CFR  part  58  to  verifx'  attainment 
status  of  the  area. 

The  State  of  Oregon  has  operated  a 
PM-10  monitor  in  the  Grants  Pass  area 
between  1987  and  1999  at  the  11th  and 
K  Street  site.  A  replacement  site  was 
established  in  1999  at  the  sewage 
treatment  plant  and  continues  to 
operate.  In  the  proposed  Grants  Pass 
maintenance  plan,  the  State  of  Oregon 
commits  to  continued  operation  of  the 
PM-10  monitoring  station. 

H.  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  llO(k)  of 
the  CAA 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit,  by  November  15. 
1991 .  a  nonattainment  area  plan  that 
implemented  reasonably  available 
control  measures  (RACM)  by  December 
10.  1993.  and  demonstrate  whether  it 
was  practicable  to  attain  the  PM-10 
NAAQS  by  December  31.  1994.  In  order 
to  qualify  for  redesignation,  the  SIP  for 
the  area  must  be  fully  approved  under 
section  llO(k)  of  the  Act.  and  must 
satisfy-  all  requirements  that  apply  to  the 
area.  Oregon's  CAA  Part  D  initial  PM- 
10  plan  for  the  Grants  Pass  PM-10 
nonattainment  area  was  submitted  on 
November  15,  1991.  EPA  approved  the 
Grants  Pass  PM-10  attainment  plan  on 
December  17.  1993,  See  58  FR  65934. 
Thus,  the  area  has  a  fully  approved 
nonattainment  area  SIP. 

/.  The  Area  Must  Show  the  Improvement 
in  Air  Quality  Is  Due  to  Permanent  and 
Enforceable  Emission  Reductions 

Section  107(d){3)(E)(iii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  implementation 
of  applicable  Federal  air  pollutant 


control  regulations,  and  other 
permanent  and  enforceable  reductions. 

The  PM-10  emission  reductions  for 
the  Grants  Pass  area  were  achieved 
through  a  number  of  permanent  and 
enforceable  control  measures  including 
a  mandatorv  woodstove  certification 
program  for  all  new  stove  sales,  a 
mandatory  woodstove  and  open  burning 
ordinance,  a  ban  on  the  sale  and 
installation  of  uncertified  woodstoves, 
emission  limits  for  veneer  dryers  and 
wood  fired  boilers,  and  major  source 
NSR.  EPA  approved  these  control 
measures  as  part  of  the  Part  D  SIP 
submittal  on  December  17.  1993.  These 
control  measures  will  continue  into  the 
maintenance  period  for  the  Grants  Pass 
area. 

The  State  has  demonstrat3d  that  the 
air  quality  improvements  in  the  Grants 
Pass  area  are  the  result  of  permanent 
enforceable  emission  reductions  and  are 
not  the  result  of  either  economic  trends 
or  meteorology.  EPA  concludes  that  the 
modeling  demonstration  shows  the  area 
will  meet  the  NAAQS  even  under  the 
worst  case  meteorological  conditions. 

/.  The  Area  Must  Have  a  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175  A 

Section  107(d)(3)(E)(iv)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  have  fully  approved 
a  maintenance  plan  for  the  area  meeting 
the  requirements  of  section  175A  of  the 
CAA.  As  described  below.  Oregon  has 
complied  with  the  core  requirements 
necessary  for  an  approved  maintenance 
plan.  Accordingly,  today's  action 
approves  the  maintenance  plan  for 
Grants  Pass,  Oregon. 

K.  Emissions  Inventory — Attainment 
Y'ear 

The  plan  must  contain  an  attainment 
year  emissions  inventory  to  identif}'  the 
level  of  emissions  in  the  area  which  is 
sufficient  to  attain  the  PM-10  N.AAQS. 
This  inventory  is  to  be  consistent  with 
EPA's  most  recent  guidance  on 
emissions  inventories  for  nonattairunent 
areas  available  at  the  time  and  should 
represent  emissions  during  the  time 
period  associated  with  the  monitoring 
data  showing  attainment.  The  Grants 
Pass  maintenance  plan  contains  an 
accurate,  current,  and  comprehensive 
emission  inventory  for  calendar  year 
1996.  This  year  is  consistent  with  the 
design  value  which  was  calculated  for 
1996. 

L.  Demonstration  of  Maintenance 

EPA  policy  contained  in  the 
September  4,  1992,  Calcagni  memo, 
requires  that  the  maintenance  plan 


contain  the  same  level  of  air  quality 
modeling  to  demonstrate  maintenance 
that  was  used  in  the  original  attainment 
plan  to  demonstrate  attainment.  The 
Grants  Pass  attainment  plan  approved 
by  EPA  on  December  17,  1993, 
contained  simple  proportional 
modeling.  This  approach  was  acceptable 
because  Grants  Pass  is  a  simple  air  shed 
and  residential  wood  combustion  is  a 
primary  source  of  emissions 
contributing  to  the  measured  violations. 
EPA  agreed  with  Oregon  that  simple 
proportional  modeling  of  emissions 
from  1996  to  the  maintenance  year  of 
2015  and  the  use  of  the  1996  design 
value  would  be  an  adequate  approach 
for  the  maintenance  demonstration. 
Oregon  projected  emissions  for  the 
Grants  Pass  area  to  2015  using 
appropriate  growth  factors  for 
population  and  industrial  growth.  The 
increase  in  emissions  from  1996  to  2015 
was  used  to  predict  both  worst  case  24- 
hour  PM-10  and  annual  PM-10 
concentrations. 

The  24-hour  1996  design  value  is  78 
|ig/m\  The  1996  annual  design  value  is 
20  ng/m\  Using  the  1996  emission 
inventory  and  the  emissions  growth 
projections  to  2015  of  approximately 
15%,  maintenance  year  PM-10 
concentrations  can  be  calculated.  This 
emission  growth  is  due  to  population 
grov^rth  and  at  the  same  time  offset  by 
reduction  in  woodstove  emission  due  to 
the  tinnover  of  uncertified  stoves.  The 
projected  PM-10  levels  will  be  89  Hg/m' 
worst  case  24-hour  concentration  and 
21.4  |ig/m'  annual  average 
concentration  in  2015.  The  24-hour  and 
annual  standards  will  be  maintained. 

M.  Monitoring  Network  and  Verification 
of  Continued  Attainment 

Continued  ambient  monitoring  of  an 
area  is  required  over  the  maintenance 
period.  Section  4.55.4.3  of  the  Grants 
Pass  maintenance  plan  provides  for 
adequate  ambient  monitoring  to  be 
continued  in  the  area  for  the 
maintenance  period. 

N.  Contingency  Plan 

Section  175  A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions  as  necessary,  to  correct  any 
violation  of  the  NAAQS  that  occurs  after 
redesignation.  At  a  minimum,  the 
contingency  provisions  must  include  a 
commitment  that  the  State  implement 
all  measures  contained  in  the 
nonattainment  SIP  prior  to 
redesignation. 

The  Grants  Pass  maintenance  plan 
continues  implementation  of  the  control 
measures  contained  in  the 
nonattainment  area  SIP.  with  the 
exception  of  the  nonattainment  area 
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major  new  source  review.  Major  new 
source  review  will  continue  through  th 
PSD  program.  Thus,  the  State  has  met 
the  minimum  requirement. 

In  addition  to  the  minimum 
requirements,  the  Ckants  Pass 
mamtecHnce  plan  contains  a 
contingency  plan  that  consists  of  two 
phases.  Phase  I  is  triggered  if  any  PM- 
10  concentration  equals  or  e.xceeds  120 
|jg/m'\  24-hour  average.  Phase  I  would 
require  a  review  of  the  conditions  that 
caused  the  high  concentrations  and 
recommendations  of  strategies  to 
address  them.  Phase  2  of  the 


contingency  plan  is  triggered  upon 
e      recording  a  violation  of  the  24-hour 
PM-10  standard.  Phase  2  of  the 
contingency  plan  would  require  the 
implementation  of  strategies  identified 
in  Phase  I  as  well  as  nonattainment 
permitting  requirements  for  all  new  or 
modified  major  sources. 

O.  Transportation  Conformity 

Section  176(c)(2)(A)  of  the  CAA- 
requires  regional  transportation  plans  to 
be  consistent  with  the  motor  vehicle 
emissions  budget  (MVEB)  contained  in 
the  applicable  air  quality  plans  for  the 
Grants  Pass  area.  Unless  EPA  receives 


adverse  comments  on  the  MVEB  for 
Grants  Pass,  the  motor  vehicle 
emissions  budget  is  deemed  adequate  to 
maintain  the  PM-10  standards  through 
the  maintenance  year  of  2015.  The 
Oregon  Department  of  Transportation, 
and  the  U.S.  Department  of 
Transportation  are  required  to  use  the 
MVEB  in  this  maintenance  plan  for 
future  transportation  conformity 
determinations. 

The  MVEB  to  protect  the  24-hour 
National  Ambient  Air  Quality  Standards 
for  PM-10  is  proposed  for  approval  for 
Grants  Pass  as  follows: 


Grants  Pass  PM,,,  Motor  Vehicle  Emissions  Budget  (Pounds  Per  Winter  Day) 


Year  .. 
MVEB 


i 


2000 
5664 


Note  that  MVEB  for  intervening  years 
must  be  interpolated.  The  TSD 
summarizes  how^  the  MVEBs  meets  the 
adequacy  criteria  contained  in  the 
transportation  conformity  rule  (40  CFR 
93.118(e)(4)). 

VI.  Final  Action 

EPA  is  approving  the  Grants  Pass  PM- 
10  maintenance  plan  and  redesignating 
the  Grants  Pass,  Oregon  PMlO 
nonattainment  area  to  attainment. 

VII.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1    The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office,  under  Docket  number  OR-02- 
00:i  The  official  public  file  consists  of 
the  documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action.  The  official  public 
rulemaking  fde  is  available  for  public 
viewing  at  the  Office  of  Air  Quality. 
(OAQ-107).  EPA  Region  10.  1200  Sixth 
Avenue,  Seattle.  VVA  98101.  EPA 
requests  that,  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  vour  inspection.  EPA's  official 
hours  of  business  are  Mondav  through 
Friday,  8:30  a.m.  to  4:30  p.m\  excluding 
Federal  Holidays. 

2.  Copies  of  the  State  submission  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Or€?gon  Department 
of  Environmental  Quality.  811  SVV. 
Sixth  Avenue,  Portland,  Oregon  97204- 
1390. 


3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronic:ally  through  the 
Regulations.gov  Web  site  located  at 
http://wwvi-.regulations.gov  where  you 
can  find,  review,  and  submit  cominents 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  pubUc  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material.  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identif>'  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  OR-02-003"  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 


2005 
6048 


2010 
6431 


2015 
6813 


required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  vour 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
idenlifv'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification.  EPA  may 
not  be  able  to  consider  your  comment. 

a.  E-mail.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
rlO.aircom@epa.gov.  please  including 
the  text  "Public  comment  on  proposed 
rulemaking  OR-02-003"  in  the  subject 
line.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Regulations.gov.  You  may  use 
Regulations.gov  as  an  alternative 
method  to  submit  electronic  comments 


Federal  Register/ Vol.  68.  No.  207    Monday.  October  27.  2003 /Rules  and  Regulations  61115 


to  EPA.  Go  directly  to  Regulations.gov  at 
http://www  regulations. gov.  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  "go"  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
bodv  of  vour  comment. 

c'  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect.  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  Bv  Mail.  Send  vour  comments  to: 
Steven  K.  Bodv.  Office  of  Air  Qualitv. 
(OAQ-107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle.  Washington.  98101. 
Please  include  the  text '^'Public 
comment  on  proposed  rulemaking  OR- 
02-003"  in  the  subject  line  on  the  first 
page  of  your  comment. 

3.  Bv  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  Steven  K. 
Body,  Office  of  Air  Quality,  {OAQ-107), 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle.  Washington,  98101.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  p.m  excluding 
Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the  EPA? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  to  be  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identif>-  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  EPA  will  not 
disclose  information  so  marked  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 


have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

VTIl.  Statutor>  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory-  Flexibility 
Act  (5  U,S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significanth'  nr  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,  November  6,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  E.xecutive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices. 


provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  V^CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule    as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  26, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finaliU- 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


I     - 
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40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Datfrl:  October  2.  ZUOA 
Ronald  A.  Kreizenbeck, 
Acting  Regional  Administrator,  Region  10. 
m  Parts  52  and  81 .  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

■  1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  L    S.C.   7401  et  seq. 

Subpart  MM — Oregon 

■  2  Section  52.1970  is  amended  by 
adding  paragraph  (( )(141)  to  read  as 
follows: 


Designated  area 


§52.1970     Identification  of  plan. 

*  ♦  *  ♦  ♦ 

(c)  *    *    * 

(141)  On  November  4.  2002.  the 
Oregon  Department  of  Environmental 
Qualitv  requested  the  redesignation  of 
Grants  Pass  to  attainment  for  PM-10. 
The  State's  maintenance  plan  and  the 
redesignation  request  meet  the 
requirements  of  the  Clean  Air  Act. 

(i)  Incorporation  by  reference. 

(A)  Oregon  Administrative  Rules  340- 
204-0030  (except  Notes)  and  340-204- 
0040  (except  Notes),  as  effective  October 
8,  2002. 

■  3.  Section  52.1973(e)(2)  is  revised  to 
read  as  follows: 

§  52.1 973     Approval  of  plans. 

***** 

(e)  *   *   *  i 

Oregon— PM-10 


(2)  EPA  approves  as  a  revision  to  the 
Oregon  State  Implementation  Plan,  the 
Grants  Pass  PM-10  maintenance  plan 
submitted  to  EPA  on  November  4.  2002. 


PART  81— [AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority,  42  U.S.C.  7401  et  spq. 

■  2.  In  §  81.338,  the  table  entitled 
'Oregon  PM-10"  the  entry  for  "Grants 
Pass  (the  Urban  Growth  Boundary  area) 
is  revised  to  read  as  follows: 

§81.388     Oregon. 


Designation 


Date! 


Type 


Grants  Pass  (the  Urban  Growth  Boundary  area) 


I       • 

12/26/2003 


Classification 


Date 


Type 


Attainment 


'This  date  is  November  15   1990  unless  otherwise  noted. 


I 


|FR  Dot.  0J-26qi7  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 
[Docket  No.  FEMA-7768] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergencv 
Management  Agencv.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP)  and  suspended  from  the  NFIP. 
These  communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 


property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  under 
the  column  headed  Effective  Date  of 

Eligibilitv. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  (800)  927-4661 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Milce  Grimm,  Mitigation  Division,  500  C 
Street,  SVV.,  Room  412.  Washington,  DC 
20472,(202)646-2878. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generallv  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
For  a  complete  list  of  those 
communities  that  participate  in  the 
NFIP  see  http://i\'w\v.fema.gov/fema/ 
csb.shtm. 

In  addition,  the  Federal  Emergencv 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  some  of 
these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map  (FHBM)  or 


Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  202  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4016(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Administrator  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  and  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.  S.  C.  601 
et  seq..  because  the  rule  creates  no 
additional  burden,  but  lists  those 
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communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f]  of 
Executive  Order  12866  of  September  30, 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism 
This  rule  involves  no  policies  that  have 


federalism  implications  under  Executive 
Order  12612.  Federalism,  October  26, 
1987.  3  CFR.  1987  Comp.,  p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991,  56  FR 
55195.  3  CFR.  1991  Comp..  p   309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

■  Accordingly,  44  CFR  part  64  is 
amended  as  follows: 


PART  64 — [AMENDED] 

■  1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp  .  p.  376. 

§64.6    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Eftective  date  of  eligibility 


Current  effective  map  date 


Newly  Eligible  Communities:  Emergency  Program 

Kansas   Wilsey   City  of   Morns  County     

Oklahoma 

Perkins.  City  of.  Payne  County 

Mannford,  Town  of.  Creek  County    

Arkansas  Madison  County,  unincorporated  areas  

Kansas  Burimgame,  City  of.  Osage  County   

Alabama   Pike  Road,  Town  of  Montgomery  County  

North!  Carolina  Claremonl.  City  of  Catawba  County  

Indiana   Clay  County   unincorporated  areas  

Tennessee 

Mosheim,  Town  of.  Greene  County   :.. 

Spencer,  City  of.  Van  Buren  County  

North  Carolina:  Falkland  Town  of,  Pitt  County 

Missouri 

Pineville,  City  of,  McDonald  County  

Shendan  City  of  Worth  County 

Illinois 

Bismarck,  Village  of,  Vermillion  County    

Edinburg,  Village  of  Chnstian  County  

Freeman  Spur.  Village  of,  Franklin  County      

Alabama   DeKalb  County,  unincorporated  areas    

South  Dakota   Hermosa  Town  of,  Custer  County  

Newly  Eligible  Communities:  Regular  Program 

Ohio:  Adams  County,  unincorporated  areas  

Kansas   Hamilton  County,  unincorporated  areas    

Texas:  Buffalo  Springs   Village  of   Lubbock  County  

Illinois  Saybrook,  Village  of  McLean  County  

Maine:  Newcastle  Town  of  Lincoln  County  , 

Missoun  Webster  County,  unincorporated  areas  , 

Delaware  Georgetown,  Town  of.  Sussex  County  , 

Iowa:  Monona  County   unincorporated  areas   

Alabartia  Cardiff,  Town  of,  Jefferson  County  

North  Carolina  Locust,  City  of,  Stanly  County 

Oklahoma   Le  Flore  County,  unincorporated  areas  

Alaska:  Homer  City  of,  Kenai  Peninsula  Borough 

Nebraska 

Burwell,  City  of,  Garfield  County  ' 

Bushnell,  Village  of,  Kimball  County  

Greeley,  Village  of,  Greeiey  County  

Table  Rock.  Village  of.  Pawnee  County 

New  Hampshire   Northwood,  Town  of,  Rockingham  Coun 

ty 

Nevada:  Fernley,  City  of.  Lyon  County    

Alabama  Center  Point,  City  of,  Jefferson  County  

Georgia   Reynolds,  City  of,  Taylor  County 

Iowa: 

Marshall  County,  unincorporated  areas    

Swisher,  City  of  Johnson  County    

Tennessee  Munford,  City  of  Tipton  County^  

South  Carolina   Fairfax   Town  of   Allendale  County  

Arkansas:  Mount  Vernon,  City  of   Faulkner  County  

Louisiana  Campti.  Town  of  Natchitoches  Parish 

Minnesota  Grant.  City  of.  Washington  County  ^ 

Texas:  Cockrell  Hill.  City  of,  Dallas  County 


205210     February  13.  2003 


400431      do    ,,, 

400399  March  20 


050449 
200249 
010433 
370557 
180408 


2003 

Apnl  2,  2003  

Apnl  14,  2003  ,,, 
May  29,  2003, 

do 

June  6.  2003  .... 


470310  June  19,  2003 

470239  do  

370666  June  20  2003 


290535 
290523 


June  28 

June  30 


2003 
2003. 


171079  July  3.  2003. 

175422  do. 

170953  do  

010320  I  July  17.  2003 
460230  July  24  2003 


390001  February  3.  2003  .. 

200123  February  13,  2003 

481688     do  

171074  February  24.  2003 

230218  Apnl  1,  2003  

290848  Apnl  14,  2003  ...... 

100062  May  5,  2003  

190893  May  19  2003  

010119  May  23  2003  

370508  May  29  2003  

400484  June  1,  2003  

020107  '  June  2,  2003  


310354  do 

310255  do 

310373  do 

310172  do 

330855  i  June  4, 


April  2.  2001. 
Do. 
Do 

Do, 
2003  January  2,  1987 


320038     do, 

010445    Junes.  2003. 
130527    June  19,  2003 


190890 
190810 


do  

June  30.  2003 


470422  1  do. 

450010     July  1. 
050570     July  3. 

220401      do 

270780  I  do. 

480169  I  do 


2003 
2003 


April  9.  1976  FHBM 
November  12,  1976  FHBM 
June  14.  1977  FHBM 
December  24,  1976  FHBM 


November  25.  1977  FHBM 

Septembers,  1976  FHBM 
Febmary  7.  1975  FHBM, 


April  18.  1975  FHBM 


October  20.  1978  FHBM, 
Apnl  28,  1978  FHBM 
January  21.  1977  FHBM. 

November  21.  2001. 
January  2,  2003 
September  18  2002 
Febmary  9.  2001, 
April  1 ,  2003. 
July  17,  2002. 
May  5,  2003. 
May  2,  2002. 
January  20.  1999. 
September  21.  2000. 
June  1.  2003 
June  16,  1999 


Septemtjer  20.  1996 

January  2.  2003 
August  20.  2002 

July  1,  2003 
February  5.  2003. 
NSFHA. 

Febmary  5,  2003. 
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State/location 


Missouri   Irondale.  Town  of.  Washington  County 

Alabama 

Level  Plains.  Town  of.  Dale  County  

Refiobeth,  Town  of,  Houston  County  

Flonda   Miami  Lakes   Town  of   Miami  Dade  County^ 
Arkansas   Highfill,  Town  of   Benton  County 
Oklahoma  Elmore  City  of  Garvin  Countv      

Reinstatements 

Virginia  Winchester  City  of.  Independent  City 

Note:  Reinstated  on  Probationary  Status  


Illinois 

Champaign  County   Unincorporated 


Rockdale,  Village  of  Will  County  

Indiana   Westfield.  Town  of   Hamilton  County  

Maryland   Loch  Lynn  Heights   Town  of   GarreR  County 


Ohio   Green  Spnngs   Village  of    Sanduskv  Seneca  Coun- 
ties 


North  Carolina  Wilkes  County  unincoroorated  areas 


Wisconsin.  Winnebago  County    unincorporatPd  areas 

Tennessee  Lookout  Mountain  Town  of  Hamilton  County 
Pennsylvania  Banks  Township  of.  Carbon  County 


Oklahoma:  Blaine  County,  unmcoroorated  areas 

Wisconsin   Monona.  City  of.  Dane  County 

Colorado   Eagle   Town  of   Eagle  County 


Wisconsin 

Cambridge   Village  of,  Dane  County 


Stoughton  City  of  Dane  County 


Community 
No. 


Effective  date  of  eligibility 


290446  July  15,  2003 

010416  July  17,  2003 

010392  do   

120686  do 

050581  July  22.  2003 

400374  July  31 ,  2003 


510173    Septembers.  1974   Emerg 
November  15.  1978.  Reg. 
November  15.  1978.  Bus 
February  7,  2003  Rein. 

170894     January  14.  1975,  Emerg 
March  1,  1984,  Reg 
January  3.  2003,  Susp 
February  24  2003.  Rem. 

170710     May  27.  1975.  Emerg   

September  15   1983   Reg. 
September  6    1995   Susp 
March  14.  2003   Rem 

180083  ^  August  15    1975   Emerg    .... 
March  16    1981,  Reg 
February  20,  2003.  Susp 
March  14.  2003,  Rem 

24003^-     May  23    1975   Emerg   

August  15   1979  Reg, 

I  August  15,  1979   Susp 

March  19,  2003,  Rem. 

390492     April  2    1976.  Emerg  

i  August  15.  1980,  Reg 
I  August  15,  1980,  Susp 
March  20   2003   Rem. 

370256     May  28    1976.  Emerg   

j  March  31    2003.  Reg. 
I  June  4.  1987.  Susp 
March  31.  2003.  Rem. 

550537     Apnl  15    1974    Emerg  

February  4  1981  Reg. 
i  March  18  2003  Susp. 
I  Apnl  2.  2003,  Rem, 

4^0075     May  6.  1977.  Emerg   

June  20,  1986,  With 
June  5.  2003   Rem 

421452     July  25    1975    Emerg  

October  1.  1986,  Reg. 
July  9.  2002   Susp 
June  23.  2003.  Rem 

400011     May  28.  1993  Emerg   

August  2,  1995   Reg 
August  2.  1995,  Susp, 
June  28   2003,  Rem 

550088  ^  March  25,  1975    Emerg 
June  15.  1978.  Reg 
June  18.  2003.  Susp 
June  30.  2003.  Rein. 

080238  '  August  20    1976.  Emerg 
March  18,  1980   Reg 
I  May  17,  1989,  Susp 
I  July  7,  2003,  Rem 

550080     November  28,  1975    Emerg, 

June  4.  1980,  Reg 
I  June  18,  2003   Susp. 

July  14.  2003,  Rem, 
550091  I  April  15,  1975,  Emerg  

June  15.  1978.  Reg 

June  18.  2003,  Susp 

July  14.  2003   Rem 


Current  effective  map  date 
Apnl  2.  2001. 

August  3,  1989 
November  21,  2002. 

NSFHA 

July  20,  1982. 

November  15,  1978 


January  2,  2003 


March  17,  2003 


February  19,  2003. 


August  16.  1994 


August  15,  1980 


August  9.  1999 


March  17  2003 


November  7  2002. 


June,  3.  2002. 


August  2.  1995 


June  17.  2003 


March  18  1980 


June  17.  2003. 


Do 
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State 'location 


Community 
No. 


Eflective  aate  c*  eligibility 


Current  effective  '^ac  dale 


Waunakee  Village  of  Dane  County 


Belleville  Village  of  Dane  County 


De  Forest,  Village  of,  Dane  County 


SusF>ensions 

Illinois  Ctiampaign  County,  unincorporated 


Indiana  Westf  eld   Tc/vn  of   Hamilton  County  

Wisconsin  Winnebago  County  unincorporated  areas    ., 

Maine   Aliagash.  Town  of   ArooslooK  County  , 

North  Carolina  Scotland  County,  unincorporated  areas 


Wisconsin; 

Belleville   Village  of    Dane  County 


Cambridge,  Village  of.  Dane  County 

De  Forest,  Village  of   Dane  County  . 

Fitchburg   Civ  of   Dane  County  

Monona   C-ty  of   Dane  County  -... 


Oregon  Village  of   Dane  County  

Stoughton   City  of    Dane  County 

Verona,  City  ol,  Dane  County   

Waunakee   Village  of   Dane  County 


Probation 

Virginia-  Winchester.  City  of.  Independent  City 
Louisiana   Catahoula  Pansh      


550093    May  29,  1975,  Emerg 
May  1,  1978,  Reg 
June  18.  2003.  Susp 
July  14.  2003.  Rem 

550159     July  15,  1975   Emerg 

November  19   1980.  Reg. 
June  18.  2003,  Susp 
July  15   2003.  Rem 

550082  ;  November  28,  1975.  Emerg 
June  4.  1980.  Reg. 
June  18,  2003.  Susp. 
July  15,  2003.  Rein. 

170894    January  14   1975,  Emerg  ... 

March  1.  1984,  Reg. 

January  3.  2003,  Susp. 
180083     August  15,  1975.  Emerg  

March  16.  1981.  Reg 

February  20   2003.  Susp 
550537    Apnl  15.  1974,  Emerg  

February  4,  1981.  Reg. 

March  18,  2003,  Susp. 
230440     March  19,  1974.  Emerg  

August  5,  1985.  Reg. 

April  2.  2003,  Susp. 
370316  i  July  30.  1975,  Emerg  

December  16,  1988.  Reg 

June  17,  2003  Susp 


550159 


550080 


550082 


550610 


July  15.  1975,  Emerg  

November  19.  1980.  Reg. 
June  18.  2003.  Susp 
November  28.  1975.  Emerg 
June  4.  1980.  Reg 
June  18,  2003   Susp 
November  28   '9^5   Emerg 
June  4.  1980   Rea 
June  18,  2003   Sosp 

August  23  2001    Reg 

June  18.  2003,  Susp 

550088  March  25,  1975,  Emerg   

I  June  15  1978  Reg. 

June  18  .2003  Susp 

550089  May  28,  1974    Emerg   

Septemper  30,  1980   Reg. 
June  18,  2003.  Susp 

550091     April  15,  1975   Emerg  

June  15,  1978.  Reg 

June  18.  2003  Susp. 

June  24,  1975.  Emerg  

August  1,  1980,  Reg. 

June  18,  2003,  Susp. 
550093  May  29.  1975.  Emerg  

May  1.  1978.  Reg 

June  18,  2003.  Susp. 


550092 


510173 
220047 


February  7.  2003 
June  9.  2003  


Do. 
Do. 

Do. 

January  2,  2003 
February  19,  2003. 
March  17.2003. 
April  2.  2003 
June  17,  2003- 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

Do. 

Do. 


November  15.  1978 
May  4.  2002 


1  The  City  of  Fernley  has  adopted  Lyon  County  (CID  #320029)  FIRM  dated  November  20.  1998.  panels  0035  and  0055. 

2 The  City  of  Munford  has  adopted  Tipton  County  (CID  «-470340)  FIRM  dated  Apm  2    1991,  panel  0150. 

3The  City  of  Grant  has  adopted  Washington  County  (CID  #270499^  FIRM  dated  Mav  17,  1982,  panels  0030.  0040,  0125  and  0150, 

-The  Town  of  Miami  Lakes  has  adopted  Miami-Dade  County  iCiD  s-20635i  piRM  dated  July  17,  1995,  panels  0075,  0080  and  0090. 


State/location 


Suspension  Rescissions 
Region  V 

Illinois  Manomet.  V.liage  of.  Champaign  County 


Community 
No. 


Suspension  rescinded 


Current  effective  map  date 


170029 


do 


January  2,  2003. 


I     - 
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State/location 


I 


Region  VII 

Kansas 

Hamilton  County,  Unincorporated  Areas  

Syracuse   City  of,  Hamilton  County  

Region  I 

Massachusetts  Worcester,  City  of  Worcester  County 

Region  IV 
Mississippi   Claiborne  County,  Unincorporated  Areas 
Tennessee  Brentwood,  City  of.  Williamson  County  

Region  V 

Michigan   Owosso   City  ot,  Shiawassee  County    

Region  VI 
Arkansas 

Conway.  City  of,  Faulkner  County    

Faulkner  County,  Faulkner  County  

Greenbrier  City  of   Faulkner  County  

Region  III 

Virginia    Fairfax   City  of   Independent  City      

Region  IV 

Mississippi    D'iberville   City  of   Harnsor  County 

Region  V 

Indiana: 

Archadia.  Town  of   Hamilton  County  ; 

Carniel.  City  of   Hamilton  County      

Cicero.  Town  of.  Hamilton  County     

Fishers,  Town  of   Hamilton  County 

Hamilton  County,  Unincorporated  Areas  

Noblesville   City  of   Hamilton  County  

Region  X 

Idaho   Boise.  City  ot   Ada  County     f. ,. 

Region  IV 
North  Carolina 

Cramerlon.  Town  of,  Gaston  County  

Dallas   Town  of   Gaston  County       

Gaston  County.  Unincorporated  Areas    : 

McAdenville.  Town  of.  Gaston  County     

Ranio   Town  of   Gaston  County  

Region  V 

Wisconsin    Lincoln  County    Umncorporatea  Areas 

Region  II 
New  Jersey  Bernardsville,  Borough  of,  Somerset  County 
New  York   Rotterdam.  Town  of,  Schenectady  County 

Region  V 

Illinois 

Frankfort   Village  of  Will  County  

Joliet.  City  of.  Will  County  T. 

Mokena.  Village  of.  Will  County 

Monroe  County  Unincorporated  Areas     

Shorewood.  Village  of   Will  County  

Will  County,  Unincorporated  Areas  

Wisconsin 

Menasha,  City  of   Winnebago  County  ..., 

Neenah,  City  of   Winnebago  County   

Omro,  City  of,  Winnebago  County 

Oshkosh.  City  of,  Winnebago  County  

Winneconne,  Village  of  Winnebago  County 

Region  V 

Ohio   Frankfurt,  Village  of   Ross  County 

Region  I 

Connecticut   Newtown  Town  of   Fairfield  County 

New  Hampshire.  Errol.  Town  of,  Coos  County  

Region  I 

Maine 


Community 
No 


Suspension  rescinded 


Current  effective  map  date 


200123 
200124 

250349 

280201 

470205 

260596 


do 
..do 

do 

do 

do 

do 


050078  :  do  

050431  !  do  

050328  i  do  ..7.. 


515524 


280336 


do  February  19  2003 


Do. 
Do. 

January  16.  2003 

Do 
Do 

Do 


February  5.  2003 
Do 
Do. 


do 


H 

180496 

do 

180081 

do 

180320 

do 

180423 

do 

180080 

do 

180082 

do 

160002 

do 

370321 

do 

370322 

do 

370099 

do 

370101 

do 

370324 

do 

550585 


340429 
360740 


do 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 


March  3.  2003 
Do. 
Do. 
Do. 
Do. 

Do. 


•do  '  March  17,  2003 

■do  Do. 


do 

do 
do 
do 


170701 

170702 
170705 
170509 

170712  '  do 

170695  do 


550510  do 

550509  :  do 

550533  do 


550511 
550512 

390484 


090011 
330206 


do 
do 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 


•do  Apnl  2,  2003 


.do 
.do 


April  16.  2003 
Do. 
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State/location 


Community 
No. 


Suspension  rescinoec 


Curren',  e^eci'.-e  "^-ap  aate 


Newry,  Town  of,  Oxtord  County 
Turner,  Town  of.  Androscoggin  County 

Region  III 

Delaware 

Cheswdd  Town  of  Kent  County   

Little  Creek   Town  of   Kent  County  


Region  IV 

Flonda 

Charlotte  County   Unincorpc-atea  Areas 
Lee  County,  Unincorporated  Areas 

Region  V 

Illinois 

Bradley   Village  ot   KanKanee  County   ... 

Kankakee   Citv  of   Kankakee  Countv   .... 


Region  IX 

California   Tehama  County    Unincorporated  Areas 
Region  III 

Pennsylvania 

Carnegie    Borough  of   Allegheny  County   

Cratton,  Borough  of   Allegheny  County   

Green  Tree   Borough  of,  Allegheny  County   

Kennedy   Township  of   Allegheny  County   

Mckees  Rocks,  Borough  of  Allegheny  County 

Pittsburgh   City  of,  Allegheny  County   

Robinson   Township  of   Allegheny  County  

Rossiyn  Farms,  Borough  ot,  Allegheny  County 

Scott   Township  of,  Allegheny  County  

Thornburg    Borough  of    Allegheny  County   

Region  IV 

North  Carolina 

Aurora,  Town  of   Beaufort  County  

Bath,  Town  of,  Beauturt  County  

Beaufort  County   Unincorporated  Areas      

Belhaven  Town  of,  Beaufort  County  

Chocowinity,  Town  of   Beaufort  County 

Hyde  County   Unincorporated  Areas  


Pantego.  Town  of   Beaufort  County    , 

Washington  Park   Town  oL  Beaufort  County   

Region  II 

New  York 

Plattsburgh   City  of,  Clinton  County  

Plattsburgh,  Town  ot   Clinton  County  

Region  IV 

North  Carolina-  Launnburg   City  of    Scotland  County 
Region  V 

Wisconsin 

Black  Earth,  Village  of   Dane  County   

Cottage  Grove,  Village  of,  Dane  County  

Cross  Plains,  Village  of.  Dane  County 

Dane  County,  Unincorporated  Areas  

Madison,  City  of   Dane  County  

Marshall,  Village  of   Dane  County        

Mazomame   Village  of   Dane  County   

McFarland,  Village  of   Dane  Countv   

Middleton   City  of,  Dane  County        

Sun  Prairie   City  o<    Dane  County 

Region  VIII 

Colorado 

Wheat  Ridge,  City  of  Jefferson  County    

Wyoming   Lincoln  County   Unincorporated  Areas    ,... 

Region  I 

Maine   Beals   Town  of   Washington  County  

Region  II 

New  Jersey 

Esfell  Manor,  City  of   Atlantic  County  


230337 

230010 


do 
do 


100004  do 

100015    do 


120061 
125124 


170338 
170339 


do 
do 


do 
do 


065064  do 


do 
do 
do 


420019 
420026 

420040 

421072  ''   do 

420052  j  do 

420063  do 

421097  !  do 

420069  do 

421100  

420077  do 


370014  do 

370288  do 

370013  I  do 

370015  I  do 

370289  '  do 

370133  do 

370016  1  do 

370268  '  do 


36016a 
360169 


370222 


550079 
550617 
550081 
550077 
550083 
550084 
550085 
550086 
550087 
550573 


085079 
560032 


230133 


340573  do 


do 
.do 


do 


do 
do 
do 
do 
do 
do 
do 
do 
.do 
..do 


do 
do 

..do 


May  5,  2003. 
Do. 


Do, 
Do. 


Do. 
Do. 


Do. 
Do. 

Do. 


May  15.  2003. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


June  3,  2003. 
Do. 


June  17,  2003 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 

July  2.  2003. 
Do. 


I 

I 
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State/location 


Region  III 

Pennsylvania 

Alientown,  City  of   Lehigh  County  

Salisbury,  Township  of,  Lehigh  County 

Region  V 

Wisconsin-  Markesan   City  of.  Green  Lake  County 

Region  III 

Virginia 

New  Market  Town  of  Shenandoah  County  .... 
New  Market.  Town  of,  Shenandoah  County  .... 
Shenandoah  County,  Unincorporated  Areas  ... 

Strasburg,  Town  of.  Shenandoah  County  

Toms  Brook,  Town  of,  Shenandoah  County  .... 
Woodstock.  Town  of   Shenandoah  County   

Region  IV 

North  Carolina 

Atlantic  Beach  Town  of  Carteret  County  

Beaufort   Town  of  Carteret  County  

Bogue  Town  of,  Carteret  County  

Cape  Carteret  Town  of.  Carteret  County 

Carteret  County,  Unincorporated  Areas  

Cedar  Point,  Town  of,  Carteret  County  

Emerald  Isle.  Town  of  Carteret  County 

Indian  Beach   Town  of.  Carteret  County   

Morehead  City  Town  of,  Carteret  County  , 

Newport,  Town  of.  Carteret  County   , 

Pine  Knoll  Shores.  Town  of.  Carteret  County  .. 


Note  Do  and  do  =  ditto. 

Code    for    reading    fourth    column     Emerg. 
NSFHA— Non  Special  Flood  Hazard  Area. 


i 


Community 
No. 


Suspension  rescinded 


420585 
420591 


do 
.do 


550169  do 


510227 
510227 
510147 
510149 
510233 
510150 


370044 
375346 
370491 
370046 
370043 
370465 
370047 
370433 


..do 
..do 
.do 
.do 
do 
do 


do 
..do 
do 
do 
do 
.do 
.do 
do 


370048  do 

370049  i  do 

370267  I  do 


Current  effective  map  date 


Do 
Do 

Do 


July  16. 
Do 
Do 
Do 
Do 
Do 


Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


2003 


-Emergency:    Reg.— Regular:    Rein.— Reinstatement     Susp  —Suspension     With  —Withdrawn; 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  October  17,  2003. 
.\nthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
|FR  Doc.  0,i-270.54  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6718-05-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2890:  MB  Docket  No.  03-140;  RM- 
10697] 

Radio  Broadcasting  Services;  Avoca, 
Freeland  &  Wilkes-Barre,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  documpot.  reallots 
Channel  276A  from  Freeland,  PA  to 
Avoca.  PA  and  modifies  the  license  for 
Station  W^'XMT  to  specify  operation  on 
Channel  2 76 A  at  Freeland,  and  reallots 
Channel  25.3B  from  Wilkes-Barre,  PA  to 
Freeland,  PA  and  modifies  the  license 
for  Station  VVKRZ  accordinglv.  See  68 
FR  40237,  July  7,  2003  The  coordinates 
for  Channel  276A  at  Avoca,  PA,  are  41- 
18-20  and  75-45-38.  The  coordinates 


for  Channel  253B  at  Freeland  are  41- 
11-56  and  75-49-06.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  November  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  tiie  Commission's  Report 
and  Order,  MB  Docket  No.  03-140, 
adopted  October  1,  2003,  and  released 
October  3,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW.,  Rooom  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402.  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint^jaol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  oftitle  47  ofthe  Code  of  Federal 
Regulations  is  amended  as  followrs: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  47  U.S.C.  1.54,  303,  334  and  336. 
§  73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Avoca.  Channel 
276A,  by  removing  Channel  276A  and 
adding  Channel  253B  at  Freeland,  and  bv 
removing  Channel  253B  at  Wilkes-Barre. 
Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-269,58  Filed  10-24-03:  8:45  am] 
BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2981 ;  MB  Docket  No.  03-51 ; 
10555] 


RM- 


Radio  Broadcasting  Services;  Dickson 
and  Pegram,  TN 

AGENCY:  Federal  Communications 
Commission. 
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ACTION:  Final  rule. 


summary:  The  Audio  Division,  at  the 
request  of  Montgomery  Broadcasting 
Company,  licensee  of  Station  WQZQ- 
FM.  Channel  273C1.  Dickson, 
Tennessee,  deletes  Dickson.  Tennessee. 
Channel  273C1.  from  the  FM  Table  of 
Allotments,  allots  Channel  273C1  at 
Pegram.  Tennessee,  as  the  community's 
first  local  FM  service,  and  modifies  the 
license  of  Station  WQZQ-FM  to  specify 
operation  on  Channel  273C1  at  Pegram 
Channel  273C1  can  be  allotted  to 
Pegram.  Tennessee,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  32,9  km  (20.5  miles) 
northwest  of  Pegram.  The  coordinates 
for  Channel  273C1  at  Pegram. 
Tennessee,  are  36-17-50  North  Latitude 
and  87-19-31  West  Longitude. 

DATES:  Effective  November  17.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Dupont,  Media  Bureau.  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-51. 
adopted  October  1.  and  released  October 
3,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FC(]  Information 
Center.  Portals  II.  445  12th  Street.  SW.. 
Room  CY-A257.  "Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC.  20554.  (202)  863-2893. 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol  com. 

List  of  Subjects  in  47  CFR  part  73 

Radio.  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Dickson.  Channel 
"273C1,  and  by  adding  Pegram,  Channel 
273C1. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

IFR  Doc.  03-26957  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  17.  21  and  22 

RIN  1018-AH87 

Migratory  Bird  Permits;  Regulations 
Governing  Rehabilitation  Activities  and 
Permit  Exceptions 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  creates  a 
permit  category  specifically  to  authorize 
migratory-  bird  rehabilitation.  Migratory 
bird  rehabilitation  is  the  practice  of 
caring  for  sick,  injured,  or  orphaned 
migratory  birds  with  the  goal  of 
releasing  them  back  to  the  wild.  In 
addition  to  establishing  this  new  permit 
category',  this  regulation  creates  two 
exceptions  to  migratory'  bird  permit 
requirements:  For  public  officials 
responsible  for  tracking  infectious 
diseases,  and  for  veterinarians  who 
receive  injured  or  sick  migratory'  birds. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  26.  2003. 
ADDRESSES:  The  complete  file  for  this 
rule  IS  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Division  of  Migrator\'  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  4501  North  Fairfax  Drive.  Suite 
400.  .Arlington.  \'irg:nia  22203 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap.  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service:  703/358-1714. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Migratory  Bird  Treaty  Act 
(MBTA)  (16  U.S.C.  703  et  seq.)  prohibits 
possession  of  any  bird  protected  by 
treaties  between  the  U.S.  and  Canada, 
Mexico,  Japan,  and  Russia.  Birds 
covered  by  the  Act  are  referred  to  as 
"migratory  birds."  Prior  to  this 
rulemaking,  persons  engaged  in 
providing  treatment  to  sick,  injured,  or 
orphaned  migratory  birds  had  to  obtain 
a  special  purpose  permit  from  the  U.S. 
Fish  and  Wildlife  Ser\'ice  under  50  CFR 
21.27.  The  special  purpose  permit 
category  is  used  to  authorize  activities 


not  specifically  covered  by  other 
existing  types  of  permits. 

Currently,  approximately  2.500 
special  purpose  permits  for  migratory 
bird  rehabilitation  purposes  are  active 
nationwide,  representing  almost  half  the 
approximately  5.500  currently  active 
special  purpose  permits.  The  permits 
were  tailored  to  address  migratory*  bird 
rehabilitation  activities  by  means  of 
Standard  Conditions  attached  to  ever>' 
permit.  Those  Standard  Conditions  are 
the  basis  of  the  regulatory'  framework 
established  by  this  rulemaking,  which 
creates  a  new  permit  category 
specifically  for  rehabilitation  of 
migratory'  birds. 

The  rule  addresses  rehabilitation  of 
threatened  and  endangered  migratory 
bird  species  and  amends  50  CFR  17 
(Endangered  and  Threatened  Wildlife) 
to  exempt  persons  who  obtain  a 
rehabilitation  permit  from  having  to 
obtain  an  additional  permit  under  part 
1 7  to  care  for  threatened  and 
endangered  migratory  bird  species. 
Accordingly,  the  rule  contains 
numerous  provisions  addressing 
rehabilitation  of  threatened  and 
endangered  migratory'  bird  species, 
including  additional  requirements  to 
notify  and  coordinate  with  the  Service. 

New  Permit  Exceptions 

This  rule  also  adds  a  new  permit 
exception  to  50  CFR  21.12  to  allow 
Federal,  State,  and  local  wildlife 
officials,  land  managers,  and  public 
health  officials  responsible  for 
monitoring  public  health  threats  to 
collect,  possess,  transport,  and  dispose 
of  sick  or  dead  migratory  birds  or  their 
parts  for  analysis  to  confirm  the 
presence  or  absence  of  infectious 
disease  such  as  West  Nile  virus  and 
botulism.  The  exception  does  not  apply 
to  healthy  birds,  or  where  circumstances 
indicate  that  the  death,  injury',  or 
disability  of  a  bird  was  caused  by  factors 
other  than  infectious  disease.  This 
permit  exception  will  facilitate  timely 
response  to  public  health  concerns  and 
outbreaks  of  avian  infectious  disease. 

The  rule  also  provides  an  exemption 
to  the  permit  requirements  of  50  CFR 
part  17  and  50  CFR  part  21  for 
veterinarians  to  temporarily  hold  and 
treat  listed  migraton.'  bird  species. 

Proposed  rule  and  comments 
received.  On  December  6.  2001  (66  FR 
63349).  we  proposed  a  rule  establishing 
a  permit  category  specifically  governing 
the  rehabilitation  of  migratory  birds  to 
replace  our  system  of  issuing  permits  for 
migratory'  bird  rehabilitation  under  the 
miscellaneous  Special  Purpose  permit 
category'  authorized  by  50  CFR  21.27. 
We  received  199  comments  on  the 
proposed  rule.  Of  those,  60  were  general 


I 
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comments,  most  of  which  were 
submitted  by  individuals  who  were  not 
rehabilitators.  Of  the  remaining  139 
comments,  123  were  from  rehabihtators; 
10  were  from  State  agencies;  and  6  were 
from  associations. 

Section-by-Section  Analysis 

The  following  preamble  text  discusses 
the  substantive  comments  received  and 
provides  our  responses  to  those 
comments.  Additionally,  it  provides  an 
explanation  of  significant  changes  from 
the  proposed  rule.  We  do  not  address 
the  comments  that  were  favorable  and 
contained  no  recommendations  for 
revisions.  Comments  are  organized  by 
topic.  The  citations  in  the  headihgs 
correspond  to  provisions  within  the 
Final  Rule. 

Revisions  to  50  CFR  part  1 7: 
Comment:  The  rulemaking  contains 
provisions  that  revise  §  17.21  to  exempt 
permitted  migratory  bird  rehabilitators 
from  having  to  obtain  an  additional 
permit  under  50  CFR  17.  which  governs 
federally  listed  threatened  and 
endangered  species.  Yet  the  word 
"endangered'"  is  not  accompanied  by 
the  word  "threatened."  Do  those 
provisions  apply  to  species  that  are 
threatened,  as  well  as  to  those  that  are 
endangered? 

Senice  response:  The  rule  addresses 
both  threatened  and  endangered 
species.  Within  existing  regulations, 
§  17.21  addresses  endangered  species, 
specifically,  while  §  17.31  addresses 
threatened  species.  However,  by 
reference,  most  of  §  17.21  does  apply  to 
threatened,  as  Well  as  endangered, 
species  because  the  regulations  at 
§  17.31  state:  "Except  as  provided  in 
subpart  A  of  thi.s  part,  or  in  a  permit 
issued  under  this  subpart,  all  of  the 
provisions  of'§  17.21  shall  apply  to 
threatened  wildlife,  except 
§  17.21(c)(5)"  (italics  added  here  for 
emphasis].  Thus,  in  order  to  exempt 
rehabilitators  from  the  requirement  to 
obtain  a  separate  permit  under  part  17 
to  rehabilitate  both  endangered  and 
threatened  species,  this  rule  needs  only 
to  amend  the  sections  of  part  17  that 
address  endangered  species  (§17.21). 
and  not  also  §  17,31,  which  addresses 
threatened  species. 

Scope  of  Regulations.  (§21. 2):  The 
proposed  rule  contained  revisions  to 
§  21.2  in  order  to  allow  the  new  permit 
regulation  to  cover  rehabilitation  of 
eagles  as  well  as  other  migratory  birds. 
This  was  necessarv-  because,  under 
current  regulations,  permits  authorizing 
activities  involving  eagles  are  covered 
under  separate  regulations  at  part  22, 
rather  than  part  21,  which  covers 
permits  for  all  other  migratory  birds. 
Eagles  have  their  own  permit 


regulations  because  they  are  protected 
not  only  by  the  MBTA,  but  also  by  the 
Bald  and  Golden  Eagle  Protection  Act 
(BGEPA),  which  contains  different,  and 
in  some  respects  more  protective, 
language  than  the  MBTA.  This  final  rule 
revises  the  proposed  §  21.2  language  in 
order  to  clarify'  that  the  migratory  bird 
permit  exemptions  at  §  21.12(a),  (c),  and 
(d)  also  apply  to  eagles. 

This  final  rule  also  introduces  a  minor 
revision  to  part  22  (eagle  permits).  The 
revision  to  §  22.11  accomplishes  the 
same  purpose  as  the  changes  to  §21.2. 
and  was  necessary  to  bring  part  21 
(migratory  bird  permits)  and  part  22  into 
agreement.  Prior  to  this  rulemaking. 
§  22.11  provided  that  certain  actions 
prohibited  by  the  BGEPA  may  be 
permitted  only  under  part  22,  part  13, 
and/or  §  21 .22  (banding  or  marking 
permits).  Thus,  the  only  permit 
regulations  within  part  21  that  applied 
to  eagles  were  regulations  pertaining  to 
banding  and  marking  permits.  The  new 
§  22.11  language  extends  the  application 
of  part  21  to  eagles,  by  providing  that 
actions  prohibited  under  the  BGEPA 
may  be  permitted  by  part  22,  part  13, 
and/or  psirt  21,  as  provided  by  §  21.2. 

Permit  exemption  for  public  health 
officials.  §  21.12(c):  The  Service  has 
revised  this  provision  for  the  final  rule 
by  adding  employees  of  land 
management  agencies  to  the  list  of 
exempted  personnel  who  mav  collect 
infected  birds  without  a  permit.  We 
made  this  revision  because  of  the 
increasing  presence  of  West  Nile  virus 
nationwide,  which  has  been 
accompanied  by  an  increased  need  for 
land  managers,  such  as  the  National 
Park  Service,  to  monitor  the  spread  of 
the  virus  in  avian  populations  on  public 
lands. 

Comment:  The  word  "toxins"  should 
be  changed  to  "causes"  to  allow  public 
health  officials  to  pick  up  birds  injured 
by  natural  causes. 

Service  response:  Replacing  the  word 
"toxins"  with  "causes"  would  create  a 
different  result  from  what  we  intended. 
This  provision  was  not  meant  to  allow 
public  health  officials  to  collect  birds 
injured  by  natural  causes  or  accidents. 
Rather  it  is  intended  to  cover  only 
situations  where  birds  are  suspected  to 
have  been  stricken  by  infectious 
diseases  (including  those  caused  by 
natural  toxins).  The  final  rule  continues 
to  provide  that  public  health  officials 
acting  without  a  permit  would  not  be 
authorized  to  collect  and  possess  birds 
that  appear  to  have  been  injured  as  the 
result  of  anything  but  infectious 
diseases  or  natural  toxins.  (A  different 
provision  within  the  new  permit 
regulation  authorizes  any  person  to  pick 
up  an  injured  bird  in  order  to 


immediately  take  it  to  a  permitted 
migratory  bird  rehabilitator.) 

Comment:  Persons  exempt  from 
migratory  bird  permit  requirements  by 
§  21.12  should  still  have  to  adhere  to 
some  facility  and  husbandry  standards. 

Senice  response:  As  part  of  a  separate 
rulemaking,  we  intend  to  propose 
language  that  addresses  §  21.12  permit 
exemptions  and  establishes  baseline 
facility  and  husbandry  requirements  for 
those  entities  exempted  under  §21.12. 

Comment:  Public  health  officials  will 
not  adequately  safeguard  the  birds, 
because  they  won't  be  able  to  recognize 
the  differences  between  public  health 
threats  and  other  conditions  that  do  not 
affect  public  health.  Rehabilitators 
should  accompany  them.  Birds  may  be 
unnecessarily  killed.  The  regulations 
need  to  include  provisions  addressing 
the  care  of  these  birds  after  they  are 
collected,  as  well  as  a  requirement  to 
notif\'  a  permitted  rehabilitator.  and 
recordkeeping  requirements. 

Service  response:  Rehabilitators  are 
free  to  volunteer  their  services  to 
accompany  such  public  health  officials. 
However,  whether  or  not  rehabilitators 
are  present,  these  officials  need  to  be 
able  to  pick  up  birds  that  may  be 
evidence  of  a  high  risk  to  public  health. 
Furthermore,  the  majority  of  these  birds 
will  already  be  dead  or  mortallv  ill.  We 
do  not  agree  that  it  would  be  in  the  best 
interest  of  the  overall  protection  of 
migratory  birds,  or  that  it  will  enhance 
public  perception  of  the  field  of 
migratory  bird  rehabilitation,  to  impose 
onerous  recordkeeping  requirements  on 
persons  acting  to  protect  public  health 
in  situations  where  most  birds  are  dead 
or  doomed. 

Permit  exemption  for  veterinarians 
§21.12(dl:  Comment:  Veterinarians  are 
not  usually  trained  to  treat  birds.  And 
wild  birds  may  be  given  less  priority 
since  they  are  not  associated  with 
paying  customers.  Veterinarians  should 
be  required  to  get  permits. 

Service  response:  The  purpose  of  this 
exemption  is  to  make  legal  a  practice 
that  is  common  today — that  is.  the 
situation  where  a  person  finds  an 
injured  bird,  and  not  knowing  what  else 
to  do,  brings  it  to  a  veterinarian.  Many 
veterinarians  do  not  want  to  turn  away 
an  injured  creature,  particularly  if  it 
means  that  it  may  not  surv^ive  long 
enough  to  be  taken  to  a  permitted 
migratory  bird  rehabilitator.  Right  now, 
if  the  veterinarian  tries  to  stabilize  the 
bird,  he  or  she  is  violating  the  law.  The 
Service  believes  that  veterinarians 
should  not  be  forced  to  make  the  choice 
between  providing  emergency  care  to  a 
stricken  bird  and  breaking  the  law. 
Furthermore,  we  believe  that  this 
provision  will  foster  greater  awareness 
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within  the  veterinary  community  of 
legal  statu.s  and  medical  needs  of 
migratory  birds,  and  vvdl  build 
relationships  and  strengthen 
communication  between  veterinarians 
and  migratory  bird  rehabditators, 
resulting  in  an  overall  net  benefit  to 
migratory  birds. 

Comment:  The  veterinary  permit 
exemption  is  not  needed  because  the 
new  permit  regulations  "Good 
Samaritan  clause"  at  §  21, 31(a)  should 
cover  veterinarians  already. 

Sen'ice  response:  The  good  Samaritcin 
clause  does  not  authorize  persons  to 
retain  birds  or  to  provide  stabilizing 
medical  treatment  or  euthanasia.  Under 
the  Good  Samaritan  clause,  a  person 
who  finds  and  takes  temporary 
possession  of  an  injured  bird  is  required 
to  contact  a  permitted  rehabilitator.  and 
transfer  the  bird  to  them  immediately. 

Comment:  Veterinarians  should  be 
required  to  contact  the  Service  for  one 
of  the  following:  a  referral  to  a  permitted 
migratorv  bird  rehabilitator.  permission 
to  stabilize  for  transfer  withm  24  hours, 
or  permission  to  euthanize. 

Senice  response:  The  rule  states  that 
veterinarians  must  transfer  any  bird 
thev  do  not  euthanize  to  a  permitted 
migratory  bird  rehabilitator. 
Veterinarians  may  contact  the  Service  if 
thev  need  to  find  a  local  rehabilitator, 
but  we  do  not  see  what  purpose  it 
would  serve  to  require  them  to  contact 
us  for  a  referral,  when  in  some  cases, 
they  will  alreadv  have  such  information. 
Second,  the  rule  only  provides  authority 
for  necessary  stabilization  of  the  bird's 
condition,  which  we  would  certainly 
grant,  should  the  vet  call  us,  so  we  do 
not  see  what  purpose  it  would  serve  to 
require  the  veterinarian  to  call  us  for 
permission.  Finally,  euthanasia  is  a 
means  to  stop  the  suffering  of  the  bird. 
To  require  a  veterinarian  to  call  the 
Service  could  unduly  prolong  such 
suffering,  so  the  rule  does  not  require 
this  either. 

Comment:  Veterinarians  should  not 
have  to  call  U.S.  Fish  and  Wildlife 
Service's  Ecological  Services  personnel 
when  they  receive  an  injured  federally 
listed  migratory  bird  species.  Rather, 
they  should  have  to  call  a  permitted 
rehabilitator. 

Senice  response:  The  rule  requires 
veterinarians  to  contact  the  Service  for 
the  same  reason  that  it  requires 
rehabditators  to  contact  the  Service: 
specialized  facilities  exist  to  care  for 
some  listed  species,  and  m  those  cases, 
it  could  be  critical  that  the  bird  be 
transferred  to  the  designated  facility  as 
soon  as  possible. 

Comment:  Why  is  the  veterinarian's 
requirement  to  contact  the  Service  when 
thev  receive  a  listed  species  different 


than  the  requirement  for  rehabilitators? 
The  rule  requires  veterinarians  to 
contact  the  Ecological  Services  Office, 
whereas  rehabilitators  are  required  to 
contact  their  issuing  Migratory  Bird 
Permit  Office? 

Service  response:  Veterinarians  are 
not  permit  holders,  and  therefore  have 
no  special  relationship  with  the  Service. 
It  is  just  as  easy  for  them  to  keep  the 
telephone  number  of  the  local 
Ecological  Ser\dces  Office  handy  (which 
is  the  decisionmaking  body  in  this 
scenario)  as  it  is  for  them  to  contact  the 
Regional  Migratory  Bird  Permit  Office. 
In  contrast,  permitted  rehabilitators 
established  a  relationship  with  the 
Service's  Migratory  Bird  Permit  Office 
(the  issuing  office)  when  they  applied 
for  and  were  issued  a  permit.  Contacting 
the  issuing  office  is  easier  for  them 
because  the  telephone  number  is 
included  with  their  permit.  The  issuing 
office  can  then  contact  the  Ecological 
Services  Office.  In  addition,  we  hope 
that  this  rule  will  foster  a  new- 
relationship  between  veterinarians  and 
the  Service  in  relation  to  migratory 
birds.  In  the  case  of  endangered  species, 
it  makes  sense  that  that  relationship  be 
with  Ecological  Services,  the  Service's 
office  that  handles  listed  species. 

Comment:  Veterinarians  should  not 
have  to  keep  records,  except  for  the 
birds  they  euthanize,  since  the  rest  are 
transferred  to  permittees  who  keep  the 
records. 

Service  response:  We  agree  with  this 
comment.  The  rule  has  been  revised  to 
require  veterinarians  to  keep  records  of 
only  those  birds  that  they  euthanize  or 
which  otherwise  die  in  their  care. 

Comment:  The  phrase  "necessary 
treatment"  is  not  well-defined.  "As  soon 
as  practicable"  is  too  ambiguous. 
Veterinarians  should  have  to  apply  for 
a  permit  if  they  wish  to  do  more. 
Veterinarians  should  be  required  to 
contact  rehabilitators  before  performing 
any  extended  treatment. 

Sennce  response:  We  have  revised  the 
final  rule  to  clarify  that,  absent  a  permit, 
veterinarians  may  only  stabilize  or 
euthanize  birds,  and  we  have 
established  a  time  limit  of  24  hours  in 
which  veterinarians  may  keep  birds 
after  stabilization  without  contacting  the 
permit  office  for  permission  to  retain  the 
bird. 

Comment:  The  rule  should  require 
veterinaricins  to  keep  birds  separated 
from  other  animals  and  away  from  noise 
and  disturbance. 

Service  response:  While  we  agree  with 
the  recommendation  to  separate  birds 
from  noise  and  other  animals,  many  vets 
may  not  be  able  to  provide  such  an  ideal 
situation,  vet  may  still  be  able  to  aid 


injured  birds  that  otherwise  might  not 
be  saved. 

Comment:  Veterinarians  should  be 
required  to  record  the  name  and  contact 
information  for  the  person  who 
delivered  the  bird,  so  that  fledglings  can 
be  reunited  with  their  parents. 

Service  response:  Under  the  rule, 
veterinarians  are  not  authorized  to 
accept  healthy  fledglings.  The  rule 
exempts  them  from  the  permit 
requirement  only  in  cases  of  sick  or 
injured  birds. 

Comment:  Many  veterinarians  are  not 
trustworthy:  some  will  use  birds  to 
experiment  on.  How  will  they  be 
monitored? 

Service  response:  We  do  not  agree  that 
many  veterinarians  are  likely  to 
experiment  on  migrator)'  birds. 

Comment:  Veterinarians  should  not 
be  exempt  from  permitting 
requirements.  They  do  far  too  much 
damage  (stress  issues,  imprinting, 
medical  supply  issues,  surgical  issues, 
caging  concerns,  etc.). 

Service  response:  The  rule  requires 
veterinarians  to  transfer  birds  to 
rehabilitators  within  24  hours  after  the 
bird  is  stabilized.  Many  of  the  concerns 
noted  by  the  commenter  will  not  arise 
under  this  scenario  (surgical  issues, 
imprinting).  While  there  is  some  risk 
that  veterinarians  will  not  provide 
adequate  care,  we  believe  that  the 
majority  will,  and  that  the  ability  of 
veterinarians  to  accept  birds  from  the 
public  and  stabilize  them  will  result  in 
an  overall  benefit  to  migratory  birds. 

"Good  Samaritan  clause."  § 21.31(a). 
Comment:  This  provision  should  be 
revised  to  require  people  who  pick  up 
birds  to  transfer  them  to  a  permitted 
rehabilitator  within  24  hours,  not  just 
"immediately  "  as  the  proposed  rule 
says. 

Service  response:  We  believe  that  the 
language  of  the  proposed  rule  will  better 
ensure  that  Good  Samaritans  do  not 
delay  in  finding  a  permitted 
rehabilitator  to  accept  the  bird. 

General  permit  provisions  §21.31(b\. 
Comment:  The  rule  should  say  that 
rehabilitators  provide  "rehabilitative 
services,  "  not  "medical  care."  Only 
veterinarians  may  provide  medical  care, 
under  State  licensure. 

Ser\'ice  response:  We  have  revised  the 
rule  to  state  that  rehabilitators  are 
authorized  to  provide  "rehabilitative 
care." 

Comment:  The  24-hour  limit  within 
which  rehabilitators  are  required  to 
transfer  species  for  which  they  do  not 
have  authorization  is  too  short. 
Sometimes  a  qualified  rehabilitator  is 
not  easily  accessible  or  readily 
available.  Also,  in  some  situations  it  is 
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better  for  the  bird  not  to  be  moved  so 
soon. 

Service  response:  We  have  revised  the 
rule  to  state  that  the  bird  must  be 
transferred  within  48  hours.  The  rule 
also  now  provides  that  the  permittee 
must  contact  the  issuing  office  for 
authorization  to  retain  the  bird  until  it 
can  be  transferred,  if  a  rehabilitator 
authorized  to  receive  the  bird  is  not 
available  within  48  hours. 

Comment:  Rehabilitators  should  be 
able  to  use  their  birds  in  educational 
programs. 

Service  response:  The  purpose  of  the 
rehabilitation  permit  is  to  rehabilitate 
birds  for  release  to  the  wild.  Birds  held 
under  a  rehabilitation  permit  can  be 
used  for  education  only  if  transferred  to 
an  educational  permit — after  being 
deemed  nonreleasable  by  a  veterinarian, 
Birds  undergoing  rehabilitative  care  that 
are  exposed  to  humans  in  educational 
programs  could  become  imprinted, 
compromising  successful 
reestablishment  in  the  wild.  (Within  the 
context  of  this  rulemaking,  the  w-nrd 
imprinted  means  habituated  to 
humans).  Even  if  not  imprinted,  the 
stress  from  this  type  of  exposure  can 
inhibit  the  rehabilitation  of  the  bird. 

Application  process  and  fee 
§21.31lc).  Comment:The  rule  does  not 
say  what  form  the  applicant  must  use  to 
apply  for  a  rehabilitation  permit. 

Service  response:  The  rule  has  been 
revised  to  state  that  the  applicant  must 
use  Service  Form  3-200-1  Ob.  We 
removed  the  provisions  within  this 
section  that  specified  what  the 
application  must  uic'ude,  since  all 
application  requirements  are  specified 
on  the  application  form  Notice  is 
published  in  the  Federal  Register  every 
3  years  alerting  the  public  of  their 
opportunity  to  review  and  comment  on 
Service  permit  application  forms  and 
other  forms  used  to  collect  information 
from  the  public.  The  current 
Rehabilitation  permit  application  form 
was  open  for  public  comment  on 
September  6.  2000  (65  FR  54060J  and 
March  8.  2001  (66  FR  13947),  and  will 
be  open  for  review  and  comment  again 
in  2003  or  2004. 

Comment:  The  applicant  must  submit 
a  letter  from  a  permitted  rehabilitator 
stating  that  the  rehabilitator  will 
provide  assistance  to  the  applicant,  but 
the  rule  does  not  specify  what  kind  of 
assistance  is  envisioned.  Is  it  for 
mentoring  purposes  for  new 
rehabilitators,  or  is  it  supposed  to 
ensure  that  there  is  a  "back-up" 
rehabilitator  available  in  case  of  illness 
or  absence?  If  the  former,  the 
requirement  to  have  a  relationship  with 
another  permitted  rehabilitator  seems  to 
be  geared  towards  novices.  Persons 


renewing  their  permits  should  not  need 
to  show  this. 

Service  response:  The  purpose  of  this 
requirement  is  primarily  for  mentoring 
purposes  for  new  applicants.  A 
rehabilitator  renewing  a  permit  does  not 
need  to  resubmit  the  same  information 
he  or  she  provided  in  the  original 
permit  application.  Instead,  he  or  she 
will  use  a  Service  permit  renewal  form, 
which  only  asks  for  any  information 
that  has  changed  since  the  applicant  last 
applied. 

Comment:  The  requirement  to  have 
another  permitted  rehabilitator  vouch 
for  the  applicant's  experience  is 
unnecessarily  birrdensome  and  implies 
distrust. 

Service  response:  The  letter  serves  to 
show  that  the  applicant  has  had 
experience  rehabilitating  birds.  We  do 
not  believe  that  asking  for  a  showing  of 
experience  implies  distrust.  It  is  merely 
a  way  to  distinguish  those  applicants 
who  have  experience  from  those  who  do 
not.  We  also  do  not  agree  that  this 
requirement  is  overly  burdensome.  The 
letter  need  not  be  lengthy.  Furthermore, 
this  requirement  is  not  new;  it  has  been 
a  requirement  on  the  Special  Purpose — 
Rehabilitation  permit  application  form 
for  over  a  decade. 

Comment:  As  part  of  the  application 
requirements,  the  cooperating 
veterinarian  should  not  be  required  to 
state  knov»ledge  of  the  training  and 
qualifications  of  the  applicant. 

Service  response:  The  application 
does  not  require  such  a  statement; 
rather,  it  recoromends  that  the 
veterinarian  provide  such  knowledge  if 
he  or  she  has  it.  However,  we  will 
reconsider  the  need  for  this  language 
when  the  application  form  is  eligible  for 
revision. 

Comment:  People  should  not  be 
required  to  have  facilities  in  place 
before  obtaining  their  permit.  It  is  not 
reasonable  to  ask  the  applicant  to  build 
expensive  facilities  without  knowing 
whether  the  permit  will  be  granted. 

Ser\'ice  response:  Having  adequate 
facilities  in  place  is  a  standard 
requirement  for  all  permits  authorizing 
possession  of  live  wildlife.  A  permit  can 
be  issued  to  authorize  rehabilitation  of 
types  of  birds  that  do  not  require 
extensive  or  expensive  facilities.  Then, 
the  permittee  can  upgrade  his  or  her 
facilities  at  any  time  after  the  permit  is 
issued  to  bouse  more  birds  or  different 
species.  When  such  additions  are  made, 
the  issuing  office  will  expand  the 
authorization  on  the  permit,  assuming 
the  other  criteria  are  also  met  (i.e.,  the 
applicant  must  also  have  the  required 
experience  to  rehabilitate  the  new 
species  he  or  she  wishes  to  add  to  the 
permit). 


Comment:  The  permit  application  fee 
should  be  waived  because  of  the  vital 
public  service  rehabilitators  perform. 
Rehabilitators  voluntarily  do  the 
Service's  work  for  them,  and  are  funded 
through  donations  and  community 
support.  Some  may  not  be  able  to  afford 
to  pay  the  fee. 

Service  response:  Although  we 
believe  the  work  of  rehabilitators  is  very 
valuable,  it  is  not  a  Service 
responsibility.  None  of  the  applicable 
laws  or  treaties  make  provision  for  care 
of  individual  birds,  nor  are  funds 
appropriated  by  Congress  for  such  a 
purpose.  Rather,  we  are  charged  with 
and  receive  funding  for  implementing 
the  various  Migratory  Bird  Treaties  and 
the  Migratory  Bird  Treaty  Act,  which 
prohibit  virtually  any  human  contact 
with  migratory  birds  unless  authorized 
by  regulations  we  issue,  or  by  a  permit 
from  us.  The  permit  program  has 
significant  costs,  and  we  are  directed  by 
Congress  and  the  Office  of  Management 
and  Budget  to  charge  a  fee  for  providing 
permits,  to  recover  at  least  some  of  these 
costs.  Because  of  this,  we  do  not  receive 
appropriated  funding  sufficient  to  cover 
all  costs  of  issuing  permits,  and  must 
depend  upon  application  fee  revenues 
to  make  up  the  balance.  In  this 
particular  case,  the  permit  application 
fee  is  $5  or  $10  dollars  annually,  which 
is  not  a  significant  financial  burden 
upon  any  one  applicant. 

What  criteria  will  the  Sen^ice  consider 
before  issuing  a  permit?  §  21.31(d). 
Comment:  What  criteria  will  the  Service 
use  to  decide  what  species  a  person  will 
be  qualified  to  rehabilitate?  The  rule 
only  says  he  or  she  must  have  "adequate 
experience."  What  is  "adequate 
experience?" 

Senice  response:  We  were  reluctant 
to  define  exactly  what  type  and  amount 
of  experience  will  be  considered 
adequate,  because  of  the  different  types 
of  experiences  that  a  person  could  have 
that  might  contribute  to  his  or  her 
ability  to  rehabilitate  birds.  An 
applicant  who  has  cared  for  hundreds  of 
uninjured  orphaned  nestlings,  but  who 
has  never  had  any  hands-on  experience 
with  injured  birds,  will  not  be  qualified 
for  a  permit  that  authorizes 
rehabilitation  of  injured  and  sick  birds. 
Depending  on  the  extent  of  the 
applicant's  experience  working  with 
baby  birds,  he  or  she  may  be  qualified 
for  a  permit  that  is  restricted  to  caring 
for  orphaned  nestlings.  Similarly, 
hands-on  experience  working  with 
injured  and  sick  songbirds  will  not  be 
sufficient  to  qualify  an  applicant  for  a 
permit  to  rehabilitate  eagles — though  it 
may  be  enough  to  enable  the  applicant 
to  obtain  a  permit  to  work  with 
passerines.  However,  because  numerous 
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commenters  were  uncomfortable 
without  some  guidance  as  to  what  we 
will  consider  "adequate  experience," 
we  revised  this  section  to  require  at 
least  100  hours  of  hands-on  experience 
with  the  types  of  species  (not  each  and 
every  specific  species)  that  the  applicant 
intends  to  rehabilitate,  or  "comparable 
experience."  Applicants'  experience 
with  migrator\'  bird  rehabilitation  must 
span  at  least  1  \'ear  This  indicates  an 
enduring  interest  in  the  field,  as 
opposed  to  a  temporary  enthusiasm.  Up 
to  20  hours  of  the  time  requirement  may 
be  fulfilled  through  attending  migratory 
bird  rehabilitation  sennnar'-  and  training 
courses. 

Comment:  There  should  be  a  formal 
examination  or  review  process  to  ensure 
that  applicants  have  the  necessary- 
knowledge  to  treat  migraton,'  birds.  Or 
the  Service  should  set  up  a  training  and 
accreditation  program  to  train 
prospective  rehabilitators. 

Sen'ice  response:  While  a  written  test 
or  accreditation  program  may  have 
value,  our  priority  is  that  the  applicant 
have  hands-on  experience  in  migratory 
bird  rehabilitation.  We  believe  that  the 
application  requirements  and  issuance 
criteria  of  this  rule  will  adequately 
ensure  that  permittees  are  qualified. 

Comment:  People  should  not  be 
required  to  have  experience  before 
getting  their  own  rehabilitation  permit. 
It  is  too  hard  for  them  to  get  that 
experience  without  first  having  a 
permit.  Having  a  permitted  rehabilitator 
with  little  or  no  experience  is  better 
than  having  no  rehabilitator  at  all,  as 
would  be  the  case  in  some  areas.  In 
order  to  gain  the  prior  experience,  the 
Service  could  institute  a  "novice"  class 
of  rehabilitators  who  would  be  more 
tightly  regulated.  They  could  gain  their 
experience  during  tlie  time  spent  in  the 
novice  class.  Also,  applicants  may  not 
want  to  admit  to  experience  acquired 
without  a  permit. 

Sen'ice  response:  We  do  not  believe  it 
is  advisable  to  allow  people  with  little 
or  no  experience  to  handle  migrator\' 
birds,  which  are  wild  animals  and  have 
verv  particular  needs.  We  do  not  think 
it  would  be  safe  for  the  people  or  the 
birds.  Providing  safe  and  effective 
rehabilitative  care  for  sick  and  injured 
migratory  birds  requires  knowledge  that 
is  difficult  to  impossible  to  acquire 
without  rehabilitation  experience.  To 
gain  experience,  a  person  dedicated  to 
becoming  a  migratory  bird  rehabilitator 
can  volunteer  as  a  subpermittee  for  a 
federallv  permitted  rehabilitator.  Most 
rehabilitators  can  always  use  the 
assistance  of  capable  individuals  who 
are  willing  to  learn. 

Comment:  The  regulations  should 
provide  for  a  licensed  sponsor  who 


could  determine  after  a  year  if  the 
subpermittee  was  ready  to  receive 
permittee  status. 

Sen'ice  response:  We  feel  that  this 
rule  accomplishes  the  same  objectives 
as  a  formal  1-year  requirement  for  a 
sponsor,  but  with  more  flexibility.  We 
expect  most  applicants  to  gain 
experience  by  working  with  permittees 
as  subpermittees.  and  we  ask  the  permit 
applicant  to  include  a  letter  of  reference 
from  a  permitted  rehabilitator  who  has 
knowledge  of  the  applicant's 
experience. 

Comment:  The  rule  should  require 
permittees  to  have  at  least  6  months  of 
experience  in  rehabilitation,  a  portion  of 
which  must  occur  in  the  spring. 

Sen'ice  response:  The  rule  has  been 
revised  to  require  that  an  applicant  have 
experience  spanning  an  entire  year,  in 
order  to  qualify  for  a  permit.  The 
purpose  of  this  provision  is  primarily  to 
ensure  that  the  applicant's  interest  is 
more  than  fleeting,  but  it  will  also  make 
it  more  likely  that  successful  applicants 
will  have  rehabilitation  experience 
during  nesting  season. 

Comment:  People  should  not  have  to 
show  prior  experience  with  every 
species  they  wish  to  rehabilitate,  since 
more  than  800  species  of  birds  are 
protected  by  the  MBTA. 

Sen'ice  response:  The  rule  requires 
experience  with  the  types  of  species  you 
intend  to  rehabilitate,  not  with  each  and 
every  species.  For  example,  if  you  have 
adequate  experience  working  with  red- 
tailed  hawks,  goshawks,  and  barred 
owls,  we  may  issue  you  a  permit 
authorizing  rehabilitation  of  raptors, 
even  though  you  have  never  handled 
Cooper's  Hawks,  Harris's  Hawks  or 
American  Kestrels.  Of  course,  issuance 
of  the  permit  would  also  be  contingent 
on  whether  you  have  adequate  facilities 
for  rehabilitating  raptors. 

Comment:  The  rule  states  that  the 
Service  will  consider  how  much 
experience  a  person  has  rehabilitating 
species  that  are  federally  listed  as 
threatened  or  endangered.  This  language 
should  be  removed  because  most  people 
will  have  no  experience  with  listed 
species,  since  these  species  are  rare. 

Sen^ice  response:  We  agree  with  this 
comment.  Although  some  listed  species 
may  be  locally  abundant  where  they  do 
occur,  most  are  rarely  encountered. 
Furthermore,  rehabilitative  treatment  for 
most  listed  species  will  not  differ 
categorically  from  treatment  for  unlisted 
birds.  The  language  of  the  rule  has  been 
revised  to  reflect  that  permittees  will  be 
authorized  to  accept  listed  species  with 
the  condition  that  they  immediately 
contact  the  Service  to  ascertain  whether 
the  Service  will  require  the  permittee  to 


transfer  the  bird  to  a  designated  special 
facilitv'. 

Comment:  The  requirement  to  have  a 
working  relationship  with  a  veterinarian 
should  not  apply  to  rehabilitators  who 
are  veterinarians  or  "other  qualified 
biological  specialists"  such  as 
ornithologists  or  raptor  biologists. 

Sen'ice  response:  We  agree  that  an 
applicant  need  not  have  an  agreement 
with  a  licensed  veterinarian  if  the 
applicant  is  a  licensed  veterinarian.  The 
rule  has  been  revised  to  reflect  this. 
However,  we  do  not  agree  that  an 
advanced  degree  in  biology  or 
ornithologv'  includes  the  type  of  medical 
education  that  can  substitute  for 
veterinary  expertise. 

Comment:  Some  rehabilitators  do  not 
have  access  to  a  veterinarian.  They 
should  be  able  to  send  birds  to 
rehabilitators  who  have  such  a 
relationship. 

Senice  response:  A  veterinarian  must 
be  available  to  treat  birds  that  need 
medical  care.  To  involve  another 
rehabilitator  in  the  transfer  to  the 
veterinarian  is  an  unnecessarv'  burden 
on  the  second  rehabilitator  and  is  not  in 
the  best  interest  of  the  bird,  which  may 
need  more  immediate  medical  attention. 
We  believe,  and  the  rule  reflects,  that 
the  originating  rehabilitator  should 
establish  his  or  her  outi  agreement  with 
the  veterinarian  without  going  through 
another  rehabilitator,  particularly  if  the 
veterinarian  will  wind  up  treating  the 
bird  anyway.    ■ 

Comment:  The  rule  should  state  that 
the  veterinarians  will  provide  "medical 
care,"  not  "veterinary  assistance.  "  Also, 
the  rule  does  not  define  "qualified" 
veterinarian.  It  should  be  changed  to 
"licensed." 

Senice  response:  We  agree  with  these 
comments  and  have  revised  the  rule 
accordingly. 

Comment:  The  rule  should  contain 
provisions  addressing  what  happens  if 
the  relationship  with  the  veterinarian  is 
terminated.  Commenters  make  no 
suggestion  of  what  kind  of  provisions 
would  be  appropriate.  The  rule  should 
state  that  the  rehabilitator  must 
maintain  a  working  relationship  with  a 
veterinarian  throughout  the  tenure  of 
the  permit. 

Senice  response:  We  agree  with  this 
comment  and  have  revised  the  rule  to 
add  a  condition  within  §  21.31(e)  that 
the  permittee  must  maintain  a  working 
relationship  with  a  licensed 
veterinarian. 

Comment:  Veterinarians  could 
encounter  liability  issues  if  they  commit 
on  paper  to  providing  assistance. 

Sen'ice  response:  No  veterinarian  is 
required  to  enter  into  such  an 
agreement.  None  need  participate  in 
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migrator\-  bird  rehabilitation  if  it  makes 
him  or  her  uncomfortable.  Also,  the 
veterinary'  relationship  has  been  a 
requirement  of  the  rehabilitation  permit 
for  many  years,  and  we  have  not  heard 
any  concerns  from  veterinarians 
regarding  this  provision. 

Cnmment:  The  rule  should  state  that 
an  applicant  must  have  "State 
authorization"  rather  than  a  State 
"permit  or  license  '  if  required  by  the 
State.  Some  States  require  authorization, 
but  it  is  not  in  the  form  of  either  a 
permit  or  a  license. 

Service  response:  The  rule  has  been 
revised  to  include  "other 
authorization." 

Comment:  The  rule  does  not  say  what 
happens  when  the  rehabilitator  loses  his 
or  her  State  permit. 

Service  response:  Section  21.31(g)  has 
been  revised  to  further  clarifv'  that  the 
Federal  permit  is  not  valid  unless  the 
permittee  possesses  and  adheres  to  the 
terms  of  his  or  her  State  authorization. 

Facilities  §21.31(e)(ll.  Comment:  The 
Service  should  not  use  the  Minimum 
Standards  for  Wildlife  Rehabilitation 
(MSWR)  ds  guidelines  because  the 
MSWR  mcludes  references  to 
requirements  that  are  outside  the 
purview  of  the  Service. 

Sen-ice  response:  The  rule  has  been 
revised  to  clarif>-  that  it  refers  only  to 
the  suggested  caging  dimensions  within 
the  MSWR.  and  not  to  the  other  topics 
within  the  MSWR. 

Comment:  The  Service  should  not 
require  rehabilitators  to  conform  to 
MSWR  recommendations  because  they 
are  too  restrictive,  and  could  be  cost 
prohibitive. 

Service  response:  The  rule  does  not 
require  anyone  to  conform  to  the 
MSWR;  rather  it  states  that  the  Service 
will  use  the  MSWR  as  guidelines  in 
evaluating  applicants'  facilities.  This 
provision  reflects  the  Service's  current 
policy.  Use  of  the  Minimum  Standards 
provides  the  permit  issuing  office  with 
preliminarv'  parameters  to  use  as 
guidelines  for  judging  what  constitutes 
suitable  avian  housing.  The  use  of  a 
common  reference  will  foster  consistent 
treatment  for  applicants. 

Comment:  The  Service  may  be  too 
rigid  about  enforcement  of  the  MSWR 
caging  dimensions. 

Sen-ice  response:  We  have  revised  the 
language  of  this  section  to  state  that  the 
Service  will  authorize  variation  from  the 
standards  where  doing  so  is  reasonable 
and  necessarv'  to  accommodate  a 
particular  reliabilitator's  circumstances, 
unless  a  determination  is  made  that 
such  variation  will  jeopardize  migratory 
birds.  The  revised  language  states  more 
strongly  that  the  Service  will  apply 
flexibility  in  our  use  of  the  Minimum 


Standards.  We  will  use  the  Minimum 
Standards  as  a  "starting  point"  for 
evaluating  what  are  acceptable  cage 
sizes,  without  forcing  rehabilitators  to 
have  cages  with  the  published 
dimensions.  The  rule  leaves  room  for 
variation,  while  providing  the  regulated 
community  with  basic  parameters  that 
the  Service  considers  acceptable. 

Comment:  The  Service's  reliance  on 
the  MSWR  disenfranchises  those 
rehabilitators  who  do  not  belong  to 
IWRC  and  NWRA  and  those  who  are 
unaware  of  the  existence  of  the 
standards  document. 

Sen'ice  response:  We  do  not  agree  that 
the  proposal  would  disenfranchise 
nonmembers  of  the  IWRC/NWRA,  since 
that  MSWR  document  is  widely 
available  to  members  and  nonmembers 
alike,  and  we  have  been  using  it  and 
referencing  it  for  years  in  the  Standard 
Conditions  for  rehabilitation  permits. 

Comment:  The  rule  should  not 
reference  an  external  document 
(MSWR),  because  it  is  privately 
published  and  subject  to  change.  Which 
edition  does  the  Service  mean  to  use? 

Sen/ice  response:  The  rule  has  been 
revised  to  state  that  it  refers  to  the  2000 
(3rd  Edition)  of  the  MSWR. 

Comment:  The  Service  should  replace 
the  use  of  the  MSWR  as  guidelines  with 
the  exact  language  on  Page  20, 
paragraph  2,  of  the  MSWR.  This  would 
give  the  applicant  more  flexibility,  but 
ensure  high  standards. 

Senice  response:  The  language  to 
which  the  conimenter  refers  does  not 
include  any  mention  of  actual  cage 
dimensions.  We  need  established 
general  parameters  for  what  the  Service 
will  consider  acceptable  cage 
dimensions.  Such  parameters  give  the 
Service  something  consistent  to  work 
with  in  assessing  applicants'  facilities, 
as  well  as  providing  guidance  for 
applicants  to  use  in  planning  their 
facilities. 

Comment:  The  rule  makes  no 
provision  for  flight  caging.  Birds  need  to 
do  more  than  open  their  wings  to  be 
conditioned  for  release. 

Sen^ice  response:  Cages  used  to 
condition  birds  for  release  are  addressed 
in  the  MSWR  as  part  of  the  caging 
dimensions  that  the  Service  will  use  as 
guidelines. 

Comment:  No  mention  is  made  of 
overcrowding.  No  mention  is  made  of 
providing  clean,  fresh  water  and  food. 
No  mention  is  made  of  the  need  to 
safely  clean  the  cage. 

Senrice  response:  We  have  added  the 
following  conditions  to  the  rule;  "Birds 
must  not  be  overcrowded"  and  "You 
must  provide  the  birds  in  your  care  with 
a  diet  that  is  appropriate  and 
nutritionally  approximates  the  natural 


diet  consumed  by  the  species  in  the 
wild,  with  consideration  for  the  age  and 
health  of  the  individual  bird."  We  also 
replaced  the  requirement  to  keep  the 
floor  clean  and  well-drained  with  the 
following  condition;  "Enclosures  must 
be  kept  clean,  well-ventilated,  and 
hygienic." 

Comment:  The  rule  should  require 
that  birds  not  be  in  sight  of  predators, 
including  predatory  birds.  Also,  the  rule 
should  require  facilities  to  have 
quarantine  areas  to  protect  against  the 
spread  of  infectious  diseases. 

Service  response:  While  we  view 
these  suggestions  as  good  advice,  we 
consider  them  beyond  the  threshold  of 
what  ought  to  be  mandated  by  this 
regulation. 

Comment:  The  caging  dimensions  of 
the  MSWR  are  too  "ambitious"  for 
Unlimited  Activity  and  Limited  Activity 
birds,  more  than  a  reasonable  minimum. 
Some  reduction  in  overall  sizes  should 
be  acceptable. 

Sen-ice  response:  We  realize  that 
some  recommendations  within  the 
MSWR  are  viewed  by  some 
rehabilitators  to  be  ambitious  or 
optimum  rather  than  minimal,  and  we 
agree  that  in  many  instances,  some 
reduction  in  cage  size  will  be 
acceptable.  The  rule  provides  for 
variation  from  the  suggested  dimensions 
of  the  MSWR  where  such  variation  will 
not  jeopardize  migratory  birds. 

Comment:  The  MSWR  recommends 
too  much  water  depth  in  pools  for 
wading  birds.  Two  feet  of  water  can  be 
a  struggle  for  a  recuperating  pelican.  It 
could  also  result  in  hypothermia.  These 
minimum  depths  should  either  be 
reduced  or  dropped  entirely. 

Service  Response:  We  appreciate 
observations  like  this  because  they  can 
help  us  to  evaluate  facilities.  Common 
sense  information  from  applicants  with 
experience  is  valuable  and  will  help  us 
to  understand  why  variation  from  the 
standards  may  not  jeopardize  birds. 

Comment:  The  MSWR  recommends 
wood  as  a  caging  material.  However, 
this  is  a  bad  material  to  use  in  some 
areas,  such  as  Florida,  because  it  rapidly 
rots,  fails  to  withstand  tropical  storms, 
and  blocks  healthy  air  flow  in  humid 
environments.  Also,  soft  netting  can 
entangle  birds  and  interfere  with  air 
circulation. 

Senice  Response:  The  rule  does  not 
state  what  specific  materials  must  be 
used  for  caging  or  netting,  nor  does  it 
reference  the  MSWR's  recommendations 
for  materials. 

Comment:  The  facilities  criteria  in  the 
rule  give  no  guidance  to  permit 
applicants  and  leave  too  much  to  the 
discretion  of  the  Service. 
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Service  Response:  Most  people  who 
commented  on  the  facilities  standards  of 
the  rule  were  not  concerned  that  too 
much  discretion  was  left  to  the  Service. 
Rather,  many  commenters  felt  that  the 
standards  will  not  allow  for  enough 
flexibility.  As  written,  the  rule  reflects 
the  Service's  intent  to  be  as  specific  as 
possible,  while  at  the  same  time 
ensuring  we  remain  flexible  in 
authorizing  reasonable  variation  from 
the  specifics. 

Comment:  The  requirement  that 
caging  be  large  enough  for  the  birds  to 
fully  extend  their  wings  does  not  make 
sense  for  facilities  that  are  used  during 
the  first  stages  of  rehabilitation — when 
the  birds'  movement  is  intentionally 
restricted. 

Sen'ice  Response:  We  deleted  this 
provision  from  the  final  rule,  since  cage 
dimensions  are  alreadv  addressed  by 
reference  to  the  MSVVR.  which  provide 
for  the  different  types  of  cages 
recommended  for  different. stages  of 
recovery. 

Comment:  The  rule  should  not  require 
permittees  to  dedicate  one  cage  to  just 
one  species.  People  need  to  be  able  to 
"decorate"  cages  to  suit  different 
species.  Will  the  Service  have  to 
approve  every  new  cage  to  house  a 
different  species? 

Senice  Response:  The  rule  does  not 
require  that  cages  be  dedicated  to 
particular  species.  As  long  as  the  cage 
is  adequate  for  any  species  that  will  be 
housed  in  it,  it  is  acceptable.  The  permit 
will  authorize  categories  of  species,  not 
individual  species.  Facilities  generally 
can  be  built  to  house  types  of  species 
[e.g..  large  raptors,  small  waterbirds), 
not  individual  species  [e.g..  Swainson's 
Hawk.  American  Avocet).  When 
rehabilitators  receive  species  for  which 
they  do  not  have  adequate  facilities, 
they  must  transfer  the  birds  to 
rehabilitators  with  such  facilities. 

Comment:  The  prohibition  against 
displaying  birds  to  the  public  is 
unrealistic.  Keeping  the  birds  from 
hearing  and  seeing  people  (in  particular 
hearing  people)  can  be  difficult.  Also, 
rehabilitation  birds  are  a  good 
educational  tool  that  generates  public 
empathy  and  support  for  the  facility. 

Sen'ice  Response:  The  Service  issues 
a  permit  to  hold  and  use  birds  for 
educational  programs,  but  it  is  not  the 
rehabilitation  permit.  The  purpose  of 
the  rehabilitation  permit  is  to 
rehabilitate  birds  for  reintroduction  to 
the  wild.  Proximity  to  people  can  cause 
stress  that  impedes  recover}',  and 
exposure  to  human  activity  can 
habituate  birds  to  people  to  the  degree 
that  they  lose  natural  instincts  necessary 
to  survive  in  the  wild.  For  those 
reasons,  use  of  rehabilitation  birds  in 


educational  formats  remains  prohibited 
in  the  rule  It  is  possible  to  insulate 
birds  from  the  public.  However,  it  is 
also  true  that  some  birds  enter 
rehabilitation  facilities  alreadv 
somewhat  habituated  to  humans.  The 
rule  continues  to  provide  that 
rehabilitation  birds  not  be  exposed  to 
the  public  or  used  in  educational 
formats  However,  in  rare  cases,  birds 
enter  rehabilitation  facilities  already 
somewhat  habituated  to  humans. 
Accordingly,  the  language  of  the  rule 
has  been  revised  to  state  that  birds  may 
not  be  displayed  to  the  public  "unless 
you  use  video  equipment,  barriers,  or 
other  methods  to  reduce  noise  and 
exposure  to  humans  to  levels  the  birds 
would  normally  encounter  in  their 
habitat."  (emphasis  added). 

Comment:  The  rule  should  provide 
that  facilities  currently  approved  under 
the  existing  Special  Purpose 
Rehabilitation  permit  will  not  fall  out  of 
compliance  under  the  new  rule. 

Service  Response:  The  final  rule 
contains  a  "grandfather  clause,"  which 
states,  in  part.  "If  your  facilities  have 
already  been  approved  on  the  basis  of 
photographs  and  diagrams,  and 
authorized  under  a  valid  §  21.27  special 
purpose  permit,  then  they  are 
preapproved  to  be  authorized  under 
your  new  permit  issued  under  this 
section,  unless  those  facilities  have 
materially  diminished  in  size  or  quality 
from  what  was  authorized  when  you 
last  renewed  your  permit,  or  unless  you 
wish  to  expand  the  authorizations 
granted  by  your  permit  (e.g.,  the  number 
or  tvpes  of  birds  you  rehabilitate)." 

S'ubpermittees  §27.31  (e)(3). 
Comment:  The  rule  should  not 
authorize  subpermittees,  because  their 
lack  of  experience  results  in  higher 
mortality  rates  and  imprinting.  People 
should  be  encouraged  to  volunteer  with 
permitted  rehabilitators,  but  volunteers 
should  not  be  allowed  to  take  birds 
home  to  facilities  outside  those  of  the 
rehabilitator. 

Service  Response:  Volunteers  are 
often  critical  to  migratory  bird 
rehabilitation.  Few  rehabilitators  can 
afford  to  pay  staff  to  do  the  work  that 
volunteers  do.  In  addition  to  the 
valuable  services  subpermittees  provide 
to  rehabilitators,  the  subpermittee 
system  serves  as  a  training  and 
recruitment  program  for  bringing  new 
rehabilitators  into  the  field.  We  do  not 
believe  that  allowing  subpermittees  to 
take  birds  to  off-site  facilities  endangers 
migrator\'  birds,  because  the  permittee  is 
responsible  for  ensuring  that 
subpermittees  are  qualified  to  provide 
adequate  care.  Off-site  subpermittee 
facilities  must  meet  the  same  standards 
as  the  permittee's  facilities.  For  these 


reasons,  we  believe  that  allowing 
subpermittees  to  take  birds  to 
authorized  off-site  facilities  ensures 
better  care  for  migratory  birds  by 
increasing  the  availability  of  round-the- 
clock  care. 

Comment:  Subpermittees  should  not 
have  to  be  18  or  older  Many  younger 
people  can  provide  valuable  services 
while  gaining  valuable  knowledge  and" 
experience. 

Service  Response:  The  rule  requires 
that  a  person  who  will  be  performing 
activities  that  require  permit 
authorization  in  the  absence  of  the 
permittee  or  subpermittee  must  be  a 
subpermittee,  and  it  also  requires  that 
subpermittees  be  18  or  older.  However, 
minors  would  be  allowed  to  help  in  all 
other  situations  except  those  that 
involve  actions  for  which  a  permit  is 
required  (handling  the  birds,  basically) 
when  the  permittee  or  a  subpermittee  is 
not  present.  Since  we  would  not  issue 
a  rehabilitation  permit  to  minors,  we 
will  not  authorize  minors  to  perform 
activities  that  require  a  permit  without 
supervision. 

Comment:  Subpermittees'  names 
should  be  on  file,  but  including  all  their 
qualifications  could  be  difficult  for  big 
facilities,  where  large  numbers  of 
subpermittees  change  frequently. 

Senice  Response:  The  application 
requirement  to  list  the  qualifications  of 
the  subpermittees  has  been  deleted  from 
the  rule.  However,  this  information  is 
still  requested  on  the  permit  application 
form  3-200-1  Ob.  We  intend  to  drop  this 
requirement  from  the  form  when  our 
application  forms  are  revised  and 
reauthorized.  Meanwhile,  new 
subpermittees  need  only  be  named  in 
writing  to  the  issuing  office  without  an 
accompanying  description  of  their 
qualifications. 

Comment:  Large  facilities  should  not 
have  to  immediately  submit  the  names 
of  new  subpermittees.  This  requirement 
is  too  burdensome  with  so  much 
turnover  amongst  volunteers  at  large 
facilities.  Instead,  there  should  be  a  - 
requirement  to  send  in  amendments 
every  quarter  listing  the  ctuxent 
subpermittees. 

Service  Response:  Not  everyone  who 
works  under  a  rehabilitation  permit 
needs  to  be  on  file  with  the  Service  as 
a  subpermittee  under  that  permit. 
Numerous  people  may  be  assisting  at 
large  rehabilitation  centers.  However, 
only  those  who  will  be  conducting 
activities  that  require  a  permit  in  the 
absence  of  the  permittee  or  a  named 
subpermittee  must  be  on  file  with  the 
permit  office.  For  instance,  a  facility 
may  have  25  volunteers,  but  only  four 
who  conduct  activities  that  require 
permit  authority  when  the  permittee  is 
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offsite  or  otherwise  unavailable  to 
oversRR  activities  conducted  under  his 
or  her  permit,  in  that  case,  only  those 
four  volunteers  need  to  be  on  file  with   ^ 
the  Service  as  subpermittees.  The 
remaining  21  people  do  not  need  to  be 
named  subpermittees  as  long  as  the 
permittee  or  one  of  the  four  listed 
subpermittees  is  present  when  they 
conduct  activities  that  require  permit 
authorization.  We  believe  that,  even  for 
large  centers  with  high  volunteer 
turnover,  the  need  to  update  named 
subpermittees  will  not  be  onerous,  since 
not  everyone  assisting  with  permitted 
activities  is  required  to  be  on  file  with 
the  Service. 

Comment:  This  requirement  to  list 
subpermittees  would  be  particularly 
burdensome  as  applied  to  those  who 
transport  birds  to  and  from  the  facility. 
Transporters  dont  really  have  contact 
with  the  birds  anyway.  Could  thev 
merely  be  listed  with  the  rehabilitator's 
records,  and  not  with  the  permit  office? 

Service  response:  Many  transporters 
have  frequent  contact  with  the  birds 
they  pick  up  and  deliver  to 
rehabilitators,  so  we  believe  they  should 
be  treated  like  other  subpermittees. 

Comment:  The  subpermittee  system 
should  be  replaced  by  an  apprentice 
licensing  program  with  mandatory 
training. 

Sen-ice  response:  We  believe  the 
subpermittee  requirements  of  the  rule, 
together  with  the  oversight  of  permitted 
rehabilitators.  will  provide  sufficient 
training  for  persons  entering  the  field  of 
migratory  bird  rehabilitation.  This 
system  has  been  in  place  for  many 
years,  with  few  problems. 

Co/nmenf.The  rule  does  not  specify 
whether  the  subpermittees  facilities 
must  meet  the  same  requirements  as  the 
permittee's  facilities. 

Sen'ice  response:  The  rule  has  been 
revised  to  state  that  the  subpermittee's 
facilities  must  meet  the  same  standards 
as  the  permittee's  facilities. 

Comment:  Do  a  subpermittee's 
facilities  really  need  to  be  approved 
when  it  is  just  a  shoe  box  for  nestlings? 

Senice  response:  The  Service  does 
not  need  to  see  photographs  and 
diagrams  of  a  shoe  box.  However,  the 
address  where  any  subpermittee  will  be 
caring  for  nestlings  outside  of  the 
permittee's  premises  must  be  provided 
in  writing  to  the  permit  office  and 
authorized  by  the  permit  office  before 
any  nestlings  are  transferred  to  the 
alternate  site. 

Comment:  The  rule  does  not  state 
whether  subpermittees  are  bound  by  all 
the  requirements  of  the  regulation.  Also, 
who  is  responsible  to  supervise  off-site 
activities  of  subpermittees? 


Service  response:  The  final  rule  states 
that  "As  the  primary  permittee,  you  are 
legally  responsible  for  ensuring  that 
your  subpermittees,  staff,  and 
volunteers  adhere  to  the  terms  of  your 
permit  when  conducting  migrator^'  bird 
rehabilitation  activities." 

Comment:  Subpermittees  who 
provide  frequent  or  long-term  care 
offsite  should  be  required  to  obtain  their 
own  pernuts. 

Service  response:  We  have  considered 
mandating  that  permittees  who  provide 
frequent  and/or,  long-term  care  off-site 
obtain  their  own  permits,  but  decline  to 
do  so  because  some  people  simply  do 
not  want  to  be  permittees  but  may  be 
able  to  provide  quality  care  for  birds 
under  another  person's  permit.  The  rule 
requires  the  same  standards  for 
subpermittee  facilities,  and  because  it 
requires  tne  permittee  to  be  responsible 
for  the  subpermittee's  rehabilitation 
activities,  we  believe  that  permittees 
will  keep  sufficient  oversight  over 
subpermittees  to  protect  the  birds  under 
their  care. 

Imprinting  §21.31(e)(4)(i).  Comment: 
The  provision  requiring  imprinted  birds 
to  be  turned  over  to  the  Service  should 
be  removed  from  the  rule.  Sometimes 
rehabilitators  receive  birds  that  have 
already  been  imprinted.  And,  some 
imprinting  is  likely  to  occur  no  matter 
what. 

Service  response:  The  rule  has  been 
revised  to  clarify'  that  the  requirement  to 
transfer  imprinted  birds  to  a  third  party 
applies  only  to  birds  that  have  been 
imprinted  while  under  the  care  of  the 
permittee.  The  permittee  will  be 
required  to  transfer  any  bird  imprinted 
under  his  or  her  care  to  another  facility 
specified  by  the  Service.  After  no  longer 
than  180  days,  however,  all  surviving 
birds  that  are  nonreleasable,  whether 
imprinted  or  not,  must  be  transferred  to 
another  permit  (unless  additional 
authorization  is  granted  from  the  permit 
office) — since  the  rehabilitation  permit 
only  authorizes  possession  of  birds 
undergoing  rehabilitative  care. 

Comment:  Turning  birds  over  to  the 
Government  will  result  in  needless 
euthanasia.  Rehabilitators  will  have  to 
tell  the  public  that  the  birds  were 
transferred  and  possibly  euthanized. 

Service  response:  In  the  rare 
situations  when  the  Service  has 
removed  imprinted  birds  from  a 
permittee,  we  have  placed  the  birds 
with  migratory  bird  education  permit 
holders  to  use  in  educational  programs. 
Comment:  Some  degree  of  imprinting 
will  not  interfere  with  a  bird's  ability  to 
survive  in  the  wild.  If  birds  are  too 
imprinted  to  survive  in  the  wild,  they 
should  be  placed  in  licensed 
sanctuaries. 


Service  response:  The  intent  of  this 
provision  is  to  require  rehabilitators  to 
take  precautions  to  prevent  birds  from 
becoming  so  habituated  to  humans  that 
they  cannot  survive  in  the  wild.  It  is  in 
the  best  interest  of  migratory  birds  as  a 
whole  that  they  not  be  perceived  as  pets 
by  the  public  or  treated  as  such  by 
permittees.  Therefore,  the  rule  requires 
that  rehabilitators  take  precautions  to 
avoid  imprinting,  and  provides  that  the 
Service  may  remove  birds  from  the  care 
of  those  who  do  not  do  so. 

Comment:  The  Service  should  not 
take  imprinted  birds  away  from 
rehabilitators  because  the  Government 
doesn't  have  good  facilities  for  holding 
them. 

Sen-ice  response:  We  do  not  hold 
birds  in  these  situations.  We  place  them 
with  other  permittees  whom  we  have 
identified  prior  to  the  transfer. 

Comment:  The  rule  should  require 
that  all  imprinted  birds  that  are  not 
listed  as  threatened  or  endangered  be 
euthanized. 

Sen-ire  response:  We  do  not  agree  that 
all  non-listed  imprinted  birds  should  be 
euthanized.  (See  next  comment.) 

Comment:  Imprinted  birds  should  be 
allowed  to  be  used  for  education  or  for 
foster  parenting. 

Sen'ice  response:  Imprinted  birds  may 
be  used  for  foster  parenting  under  the 
proposed  rule — but  the  rule  does  not 
allow  persons  to  use  birds  they 
themselves  have  allowed  to  become 
imprinted.  The  Service  places  imprinted 
birds  with  other  permit  holders  for 
foster  parenting  or  educational  use. 

Release  §  21.31fcjl4jliil  Comment: 
The  180-day  limit  for  keeping  birds  in 
rehabilitation  without  additional 
authorization  is  too  short.  Many  birds 
take  over  a  year  to  be  ready  for  release, 
plus  it  must  be  done  during  an 
appropriate  season.  A  specific  limit  is 
arbitrary  and  not  necessary.  This 
decision  should  be  left  to  the 
rehabilitator. 

Sen'ice  response:  Rarely  do  birds 
need  to  be  kept  longer  than  180  days.  If 
more  time  is  needed  for  rehabilitation, 
or  if  a  bird  must  be  hold  until  the 
appropriate  season  for  its  release,  the 
rule  provides  that  the  permittee  need 
only  contact  the  permit  office  for 
authorization.  The  instances  where 
birds  need  longer  than  180  days  to  be 
readied  for  release  are  infrequent 
enough  that  we  do  not  consider  this 
notification  requirement  to  be 
burdensome.  The  longer  birds  remain  in 
rehabilitation,  the  greater  the  chance 
they  will  become  habituated  to 
captivity.  Moreover,  without  a  limit, 
birds  could  be  kept  indefinitely. 

Comment:  The  180-day  provision  is 
good  for  experienced  rehabilitators,  but 
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less  experienced  rehabilitators  should 
still  be  held  to  the  90-day  period  with 
permission  needed  to  extend  it. 

Sen'ice  response:  We  do  not  agree  that 
less  experienced  rehabilitators  should 
be  allotted  less  time  to  treat  and 
condition  birds  for  release. 

Comment:  The  proposed  rule  says 
nothing  about  the  need  to  release  birds 
as  soon  as  possible.  The  180-day  period 
is  too  long.  Birds  will  become 
habituated  to  people  and  the  conditions 
of  rehabilitation  facilities. 

Senice  response:  The  final  rule  states 
that  birds  must  be  released  as  soon  as 
they  are  releasable  (and  seasonal 
conditions  allow).  Therefore,  the  180- 
day  limit  will  applv  only  to  those  birds 
that  are  not  yet  readv  for  release. 

Comment:  Rehabilitators  should  not 
need  to  get  permission  to  keep  birds 
longer  than  180  days  for  foster 
parenting. 

Service  response:  The  purpose  of  the 
rehabilitation  permit  is  to  authorize 
possession  of  birds  so  that  they  may  be 
provided  the  rehabilitative  care 
necessary  to  return  them  to  the  wild.  If 
a  bird  is  not  ready  for  release  before  the 
180-day  limit,  but  is  still  expected  to  be 
releasable  in  the  future,  and  is  suitable 
for  foster  parenting,  it  may  be  used  for 
that  purpose  until  released.  If  the 
rehabilitators  veterinarian  determines 
that  a  bird  is  permanently  injured  and 
nonreleasable,  the  rehabilitator  may 
submit  a  written  request  to  possess  the 
bird  for  foster-parenting  purposes.  If  the 
request  is  justified  and  approved,  the 
Regional  permit  office  will  amend  the 
rehabilitator's  permit  to  reflect  this 
authority. 

Comment:  The  rule  should  include 
the  guidelines  for  release  that  are 
contained  within  the  Minimum 
Standards  for  Wildlife  Rehabilitation,  or 
it  should  provide  some  other  guidance 
for  when  the  bird  is  ready  for  release. 

Sen-ice  response:  Generally, 
regulations  should  state  what  is 
required,  not  what  is  recommended.  In 
the  interest  of  flexibility,  the  rule  does 
not  establish  regulator\-  requirements  for 
release  of  birds.  There  are  simply  too 
many  variables.  The  Minimum 
Standards  and  other  publications  of  the 
rehabilitation  community,  as  well  as  the 
guidance  provided  by  peers,  can  serve 
as  valuable  sources  for  determining 
suitable  conditions  for  release. 

(Comment:  Rehabilitators  should  not 
have  to  coordinate  with  State  and  local 
wildlife  officials  about  where  to  release 
the  birds.  Most  local  and  State  wildlife 
officials  would  not  want  to  be  considted 
so  frequently. 

Sen'ice  response:  This  was  a 
recommendation  in  the  proposed  rule, 
not  a  requirement.  Since  it  was  not  a 


requirement,  we  have  removed  it  from 
the  final  rule. 

Comment:  State  conservation  agencies 
should  be  notified  before  rehabilitators 
release  listed  species. 

Sen'^ice  response:  The  rule  provides 
that  if  a  bird  is  of  a  species  that  is  listed 
by  the  Federal  Government  as 
threatened  or  endangered,  the 
rehabilitator  must  coordinate  with  the 
Service  before  releasing  the  bird.  In 
many  cases,  we  will  involve  the  State 
because  w-e  work  in  partnership  with 
State  agencies  on  issues  involving 
wildlife.  However,  some  States  may  not 
wish  the  Federal  Government  to 
mandate  State  involvement  in  the 
release  of  federally  listed  species  via 
Federal  regulation.  It  is  more 
appropriate  that  State  regulations,  rather 
than  Federal,  address  whether  or  not 
rehabilitators  must  contact  the  State 
before  releasing  listed  species. 

Comment:  The  rehabilitator  should 
not  need  to  contact  the  Ser\'ice  before 
releasing  a  threatened  or  endangered 
species. 

Sen'ice  response:  We  strongly 
disagree  with  this  comment.  The 
determination  of  where  to  release  an 
individual  of  a  listed  species  is  more 
critical  than  it  is  for  nonlisted  species  in 
terms  of  overall  success  of  the  species. 
The  optimal  release  site  may  be  one 
where  the  individual  bird  is  most  likely 
to  rejoin  wild  populations  and 
reproduce.  The  Service's  biologists  will 
often  have  information  the  rehabilitator 
does  not  regarding  the  location  and 
viability  of  wild  populations  of  listed 
migratory  bird  species. 

Euthanasia  §  21.31(e)(4)(iii)  and 
§21.31(ej(4)(iv).  Comment:  You  should 
delete  the  requirement  to  euthanize 
birds  that  cannot  feed  themselves,  perch 
upright,  or  ambulate;  or  are  blind,  or 
require  amputation  of  a  leg,  foot,  or 
wing  at  the  elbow  or  above.  Some  birds 
with  these  conditions  can  lead  useful 
lives  as  educational  birds  or  foster 
parents  for  juvenile  migrator}'  birds  in 
rehabilitation.  These  decisions  should 
be  left  up  to  the  permittee  and  the 
veterinarian. 

Sen^ice  response:  The  euthanasia 
requirements  are  based  on  humane 
consideration  for  the  birds.  The 
handicaps  and  stress  caused  by  these 
type  of  injuries  frequently  lead  to 
repeated  additional  injuries  and 
ailments  throughout  the  duration  of  the 
bird's  life.  The  Service  does  not  believe 
that  birds  should  be  subjected  to  this 
trauma  and  poor  quality  of  life  for  the 
sake  of  their  human  keepers,  even  if 
such  birds  could  be  used  as  educational 
tools.  Educational  programs  face  no 
shortage  of  less  disabled  nonreleasable 
birds.  However,  because  extraordinary 


circumstances  may  warrant  an 
exception  to  this  rule,  we  have  revised 
the  rule  to  include  the  following  narrow 
exemption:  The  permit  issuing  office 
may  waive  the  euthanasia  requirement 
where  (1)  a  veterinarian  makes  a  wrritten 
recommendation  that  the  bird  should  be 
kept  alive  despite  the  severity  of  its 
injuries,  including  an  analysis  of  why 
the  bird  is  not  expected  to  experience 
the  injuries  and/or  ailments  that 
typically  occur  in  birds  with  these 
injuries,  and  a  commitment  (from  the 
veterinarian)  to  provide  medical  care  for 
the  bird  for  the  duration  of  its  life, 
including  complete  examinations  at 
least  once  a  year;  and  (2)  a  placement 
is  available  for  the  bird  with  a  person  or 
facility  authorized  to  possess  it  [e.g., 
someone  with  a  migratory  bird 
education  permit),  where  it  will  be 
provided  that  veterinary  care. 

Comment:  If  a  permitted 
rehabilitation  facility  is  willing  to  take 
on  the  burden  of  caring  for  birds  with 
the  types  of  injuries  for  which  the  rule 
requires  euthanasia,  why  not  let  them? 

Senice  response:  First  and  foremost, 
the  Service  considers  keeping  a  bird 
alive  under  these  conditions  to  be 
inhumane  [see  above).  Secondly,  the 
purpose  of  the  rehabilitation  permit  is  to 
recover  birds  for  release  to  the  wild,  not 
to  retain  birds  in  captivity. 
Nonreleasable  birds  must  be  transferred 
to  another  permit  to  be  legally 
possessed.  Most  rehabilitated  birds  that 
are  kept  in  captivity  are  transferred  to 
an  educational  use  permit,  which 
requires  that  the  bird  be  used  for 
conservation  education.  The  Service 
does  not  issue  permits  simply  to  keep 
birds  in  captivity.  Allowing  people  to 
maintain  migratory  birds  in  sanctuary 
situations  would  compromise  the  status 
of  migrator}'  birds  as  wildlife.  We 
believe  that  this  outcome  would  be 
detrimental  to  migratory  birds  and 
would  constitute  an  abrogation  of  our 
responsibility  to  protect  and  conserve 
wildlife. 

Comment:  The  mandatory  euthanasia 
requirements  will  stop  people  from 
bringing  sick  and  injured  birds  to 
rehabilitators. 

Senice  response:  We  think  this 
scenario  is  highly  unlikely.  People  bring 
birds  to  rehabilitators  out  of  humane 
consideration  for  the  birds.  The 
euthanasia  requirements  are  borne  from 
the  same  humane  consideration.  If  a 
bird  has  sustained  trauma  and  injuries 
that  are  likely  to  cause  the  bird  stress, 
pain,  and/or  further  injur}'  throughout 
the  duration  of  its  life,  euthanasia  is  the 
kindest,  most  humane  treatment  people 
can  provide. 

Comment:  Euthanasia  for  these  types 
of  injuries  should  only  be  mandator}'  if 
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the  bird  does  not  acclimate  well  and 
cannot  be  placed. 

Senice  response:  We  disagree  with 
this  comment.  Birds  should  not  be 
subjected  to  amputations  only  to  be 
euthanized  later  due  to  failure  to 
acclimate.  That  is  whv  the  rule  states 
that  birds  must  be  euthanized  rather 
than  undergo  amputation. 

Comment:  Euthanasia  requirements 
should  not  be  different  for  listed 
species.  Rehabilitators  should  be 
autnorized  to  euthanize  any  bird  that  is 
suffering  due  to  an  injury  too  serious  to 
heal  without  having  to  call  the  Service 
for  permission. 

Sen'ice  response:  The  final  rule 
continues  to  require  rehabilitators  to 
contact  the  issuing  office  before 
euthanizing  listed  species.  The  reason 
for  this  difference  in  treatment  is  that  a 
rare  situation  could  arise  in  which  the 
suffering  of  the  bird  might  be 
outweighed  by  a  critical  need  to  recover 
its  species.  For  example,  the  addition  of 
a  blind  endangered  bird  could  be 
significant  to  a  dwindling  gene  pool. 
The  rule  continues  to  provide  that  the 
rehabilitator  may  proceed  with 
euthanasia  if  Service  personnel  are  not 
available  and  the  euthanasia  is 
warranted  because  of  humane 
considerations  for  the  bird. 

Placement  and  Transfer  of  Birds 
§21.31(e)(4l(vl  and§21.31le)(4)(vi). 
Comment:  Rehabilitators  should  not 
have  to  get  prior  approval  from  the 
Service  before  placing  nonreleasable 
birds  or  their  parts  or  feathers  with 
another  permittee  authorized  to  hold 
migratory  birds. 

Senice  response:  The  requirement  to 
obtain  approval  from  the  issuing  office 
before  transferring  nonreleasable  birds 
will  ensure  that  birds  are  transferred  to 
persons  authorized  to  possess  such 
birds,  and  not  to  someone  whose  permit 
has  expired,  or  who  alreadv  has  the 
maximum  number  of  birds  authorized 
by  his  or  her  permit. 

Comment:  Rehabilitators  should  be 
required— not  just  allowed — to  donate 
dead  specimens  to  institutions 
authorized  by  permit  to  possess 
migratory  bird  specimens  or  exempted 
from  the  permit  requirements  under 
§21.12. 

Service  response:  We  encourage 
permittees  to  transfer  dead  specimens  to 
other  permit  holders  or  exempt 
institutions  who  can  use  them. 
However,  many  rehabilitators  are 
already  stretched  to  their  limits  trying  to 
care  for  the  live  birds  they  hold  under 
their  permit,  and  the  Ser\'ice  believes 
they  should  not  be  burdened  with  an 
additional  requirement  to  locate 
authorized  persons  to  receive  each  dead 
specimen. 


Comment:  The  rule  should  not  require 
that  all  dead  eagles  be  sent  to  the 
National  Eagle  Repository.  Rather,  it 
should  require  permittees  to  notify  the 
State  so  the  State  can  do  necropsy,  and 
then  send  the  birds  to  the  Repository. 

Service  response:  Not  all  States  wish 
to  be  contacted  by  rehabilitators  with 
eagle  carcasses.  The  rule  has  been 
revised  to  clarify  that  permittees  must 
comply  with  State  requirements 
requiring  State  notification  and 
necropsy^where  such  requirements 
exist. 

Imping  Feathers  §  21.31(e)(4)(viii). 
Comment:The  rule  does  not  specify 
what  the  Service  considers  to  be  a 
"reasonable"  number  of  feathers  that  a 
rehabilitator  may  keep  for  imping 
purposes. 

Ser\'ice  response:  We  do  not  believe 
the  regulation  should  establish  a 
specific  number  of  feathers  that  may  be 
legally  retained  for  imping  purposes. 
Based  on  locationr  populations  of 
species,  and  specialization, 
rehabilitators  will  need  varying 
numbers  of  feathers  of  particular 
species.  The  final  regulation  states  that 
a  "reasonable  number"  will  be  based  on 
the  numbers  and  species  for  which  the 
permittee  regularly  provides  care. 

Taking  blood  samples 
§21.31lel(4l(ixl.  Comment- The  rule 
should  allow  rehabilitators  to  take  blood 
and  tissue  samples  for  research  that 
would  aid  rehabilitators  and  the  species 
with  which  they  work,  as  long  as  doing 
so  does  not  jeopardize  the  individual 
bird.  For  ©cample,  blood  may  be  drawn 
to  establish  normal  values  for  particular 
species,  or  to  research  contagious 
diseases  that  are  not  human  health 
hazards. 

Sen'ice  response:  We  have  modified 
this  provision  to  clarify  that  samples 
may  be  taken  for  purposes  of  diagnosis 
and  recover)'  not  just  of  the  individual 
bird,  but  of  the  birds  under  the 
permittee's  care,  generally.  For  broader 
research  purposes,  the  rehabilitator 
should  obtain  a  migratory  bird  scientific 
collecting  permit  issued  under  50  CFR 
21.23. 

Recall  of  birds  §21.31  lel(4)(xi). 
Comment:  The  proposed  rule  states  that 
migrator}'  birds  held  under  a 
rehabilitation  permit  remain  under  the 
stewardship  of  the  Service  and  may  be 
recalled  at  any  time.  Under  what 
circumstances  would  the  Government 
recall  birds?  What  is  the  justification? 

Service  response:  The  rule  has  been 
revised  to  clarifv'  that  permittees  do  not 
own  the  migratory  birds  they  hold 
under  this  permit.  The  language 
concerning  recall  has  been  removed 
becauje  we  do  not  believe  it  is 
necessary  that  this  regulation  state  that 


the  Service  would  and  does  remove 
birds  from  the  possession  of  permittees 
when  the  quality  of  care  provided  to  the 
birds  is  not  adequate  or  when  a 
permittee  violates  wildlife  laws, 
regulations,  or  the  terms  of  the  permit. 

Notification  to  the  Service 
§21.31fe)l5)  and  throughout.  Comment: 
The  rule  contains  too  many  notification 
requirements.  The  requirements  for 
permittees  to  contact  the  Service  so 
often  are  too  burdensome. 

Service  response:  The  proposed 
regulation  contained  11  discreet 
requirements  for  the  permittee  to  notify 
the  Service  and/or  gain  additional 
authorization  under  certain 
circumstances.  Ten  of  those  notification 
requirements  are  not  new  in  this 
regulation,  but  are  carried  over  from  the 
current  standard  conditions  attached  to 
all  existing  permits.  Seven  apply  only  to 
threatened  and  endangered  species,  and 
are  needed  so  that  the  Ser\ice  can 
determine  the  best  placement  for  these 
birds.  The  Service  is  engaged  in  active 
recovery  efforts  for  many  listed 
migratory  bird  species,  and  because  of 
the  relative  scarcity  of  listed  species,  the 
placement  of  each  individual  can  have 
greater  ramifications  for  the 
conservation  of  the  species  than  is  the 
case  for  non-listed  species.  Because 
listed  species  are  relativelv  rare,  most 
rehabilitators  do  not  routinely 
encounter  tham,  so  these  notification 
requirements  will  not  be  used  often  and 
should  not  create  a  burden  for 
rehabilitators. 

Of  the  remaining  three  notifications, 
two  should  seldom  be  needed;  the 
requirement  to  contact  a  Service  law 
enforcement  officer  when  there  is 
reason  to  believe  that  a  bird  has  been 
injured  as  the  result  of  criminal  activity; 
and  the  requirement  to  gain  approval 
from  the  issuing  office  to  keep  a  bird 
longer  than  180  days.  The  final 
requirement — to  obtain  authorization 
from  the  issuing  office  before 
transferring  a  nonreleasable  bird  to 
another  person — is  an  important 
safeguard  to  ensure  that  birds  are  placed 
with  persons  who  are  legally  authorized 
to  possess  migratory  birds. 

The  only  new  notification  provision 
the  proposed  rule  contained  was  the 
requirement  to  contact  the  Service  if  the 
rehabilitator  suspects  that  a  bird  has  an 
avian  virus  or  other  contagious  disease. 
We  have  revised  that  provision  to 
require  the  permittee  to  contact  his  or 
her  State  or  local  authority  that  is 
responsible  for  monitoring  the 
particular  health  threat,  rather  than 
notify  the  Service.  In  the  case  of  West 
Nile  Virus,  for  example,  the  public  is 
usually  advised  to  contact  their  county 
public  health  agency  to  report  diseased 
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birds,  but  in  some  States  a  designated 
State  agency  is  responsible  for  receiving 
those  calls.  While  this  information  mav 
be  of  some  use  to  the  Service,  we  do  not 
have  primarv  responsibility  for 
responding  to  reports  of  contagious 
diseases  that  are  considered  to  be  public 
health  threats,  even  when  such  diseases 
are  carried  by  birds.  Requiring 
rehabilitators  to  contact  the  responsible 
State  or  local  agency,  rather  than  the 
Service,  will  eliminate  what  would  have 
been  a  redundant  notification.  Because 
rehabilitators  are  in  a  good  position  to 
contribute  to  nationwide  efforts  to 
monitor  contagious  avian  diseases,  the 
requirement  to  notif\-  the  appropriate 
State  or  local  authority  will  benefit  to 
the  public  by  enhancing  efforts  to 
protect  the  health  and  safety  of  humans, 
livestock  and  wildlife. 

Comment:  The  Service  should  set  up 
a  24-hour  hothne  to  receive  the  required 
calls  from  rehabilitators,  and  it  should 
be  an  800  number. 

Sen  ice  response:  Aside  from  the 
notifications  required  in  circumstances 
involving  threatened  and  endangered 
species,  which  we  believe  will  i!ot  be 
exercised  often,  the  rule  does  not 
contain  excessive  requirements  to 
contact  the  Service  (see  above). 

Comment:  The  rule  relies  too  heavily 
on  the  Internet  for  obtaining  phone 
numbers  of  other  Service  offices.  Other 
forms  of  access  to  such  information 
should  be  provided. 

Service  response:  We  are  revising  our 
permit  information  tracking  svstem  so 
that  it  can  record  and  generate  the 
phone  numbers  for  Service  Law 
Enforcement  offices  that  are  local  to  the 
permittee.  Permits  will  be  issued  using 
this  new-  capacity,  with  the  necessary 
contact  information  printed  on  the 
permit.  The  rule  has  been  revised  to 
reflect  the  fact  that  the  contact 
information  for  these  offices  is  listed  on 
the  permit. 

Comment:  Rehabilitators  should  not 
have  the  burden  of  contacting  the 
Service  immediately  upon  receiving  a 
threatened  or  endangered  species.  This 
provision  fails  to  recognize  the  actual 
conditions  under  which  rehabilitators 
are  working.  Immediate  notification 
could  jeopardize  the  bird,  which  may 
need  immediate  stabilization.  Often 
personnel  are  not  there  to  receive  the 
calls  (e.g.,  on  v/eekends) 

Senice  response:  The  rule  has  been 
revised  to  require  the  permittee  to 
contact  the  Ser\ice  within  24  hours  of 
receiving  a  threatened  or  endangered 
species.  If  Service  personnel  cannot  be 
reached,  you  should  leave  a  message. 

Comment:  The  proposed  rule  requires 
rehabilitators  to  report  birds  that  appear 
to  have  been  injured  by  crimmal  activity 


to  both  the  Office  of  Law  Enforcement 
and  to  the  Migratory  Bird  Permit  Office. 
Rehabilitators  should  not  have  to  call 
two  Ser\'ice  offices  to  report  this. 

Sen'ice  response:  We  agree  with  this 
comment  and  have  revised  the  rule  to 
remove  the  requirement  to  notify  the 
permit  office. 

Comment:  Immediate  notification  to 
law  enforcement  where  birds  appear  to 
have  been  injured  as  the  result  of 
criminal  activity  is  not  practicable. 
Rehabilitators  are  often  busy  stabilizing 
bird(s).  Instead,  the  requirement  to 
notif\'  the  Service  should  be  "within  48 
hours." 

Service  response:  Service  Law 
Enforcement  personnel  need  to  be 
notified  immediately  when  it  appears  a 
crime  has  taken  place.  Otherwise, 
evidence  needed  to  build  a  successful 
investigation  may  be  compromised  or 
lost  before  it  can  be  collected. 

Comment:  "Criminal  activity"  should 
be  more  clearly  defined.  Poisoning  and 
electrocution  should  not  be  considered 
criminal  activity. 

Senice  response:  Poisoning  and 
electrocution  are  considered  criminal 
activity  in  many  circumstances.  Power 
companies  and  pesticide  manufacturers 
and  applicators  are  frequently  held 
liable  for  killing  birds,  particularly 
when  ample  evidence  exists  that  they 
knew  or  should  have  known  that  their 
actions  were  likely  to  kill  birds. 
Electrocution  of  birds  on  power  lines  is 
generally  considered  a  prosecutable 
violation,  since  reasonable  industry- 
accepted  measures  have  been  identified 
that  can  be  implemented  to  avoid  killing 
migratory  birds.  We  believe  that  the  rule 
need  not  further  specif\'  what  is  meant 
by  criminal  activity,  since  it  is  not 
possible  to  define  all  the  criminal 
activities  that  could  take  place,  or 
always  clearly  identify  under  what 
circumstances  a  particular  action  is 
criminal.  The  provision  requires  that 
rehabilitators  notify  the  Service  when 
they  have  reason  to  believe  that  birds 
under  their  care  were  injured  as  the 
result  of  a  criminal  act.  so  that  we  have 
the  opportunity  to  pursue  the  case,  if 
appropriate. 

Comment:  The  rule  should  require 
permittees  to  contact  their  State 
conservation  agencies  as  well  as  the 
Service  whenever  notification  is 
required. 

Sen'ice  response:  Not  all  States  want 
these  notifications.  As  a  Federal  agency, 
we  will  not  impose  this  requirement  on 
States  that  do  not  wish  to  be  contacted. 
It  is  more  appropriate  for  State 
regulations  to  address  this  requirement. 

Recordkeeping  §2 1.3 He H  7). 
Comment:  It  would  be  useful  to  some 
States  if  the  information  required  in  the 


recordkeeping  provisions  included  the 
county  and  distance  to  the  nearest  town. 

Senice  response:  The  information 
required  to  be  kept  in  the  permittee's 
records  is  the  same  information  that  we 
ask  for  in  the  annual  report.  It  is  not 
useful  for  our  purposes  to  document  the 
county  or  the  nearest  town,  and  we  do 
not  have  enough  staff  to  sift  through 
extra  information  that  we  will  not  use. 
Also,  we  do  not  wish  to  t)urden 
permittees  by  requiring  them  to  keep 
and  submit  information  that  we  will  not 
use.  Those  States  that  find  that 
information  useful  may  wish  to  include 
those  items  as  reporting  requirements  in 
their  State  regulations. 

Comment:  Rehabilitators  should  be 
required  to  record  the  location  where 
the  bird  was  found,  if  known,  because 
it  is  important  for  purposes  of  data 
collection  and  release.  Also,  the  location 
of  release  should  be  required  in  records 
for  enforcement  purposes.  The  incident 
that  caused  the  distress  or  injur\-  should 
be  recorded  (e.g.,  collision  with 
window,  cat  attack),  if  known,  for 
purposes  of  future  analysis.  Records 
should  include  the  name  and  contact 
information  of  the  person  who  found 
and/or  delivered  the  bird  because  of 
possible  exposure  to  zoonotic  diseases. 

Senice  response:  While  much  of  this 
information  could  be  useful  to  the 
rehabilitator.  or  to  a  third  party,  we  do 
not  at  this  time  have  a  need  to  collect 
this  information.  If  permittees  wish  to 
keep  these  records,  we  encourage  them 
to  do  so,  but  we  see  no  reason  to  require 
information  to  be  collected  and 
submitted  to  us  when  we  will  not  use 
it. 

Comment:  Why  should  the  permittee 
be  required  to  keep  the  records  for  5 
years?  That  should  be  the  Service's 
responsibility.  This  requirement  is  an 
unnecessary  burden  on  the  permittee. 

Service  response:  The  requirement 
that  permittees  keep  records  for  5  years 
predates  this  rule  and  applies  to  all 
Ser\ace  permits,  and  is  codified  at  50 
CFR  part  13.46.  We  also  keep  the 
information  submitted  via  annual 
reports,  but  if  discrepancies  arise 
permittees  may  benefit  by  being  able  to 
produce  their  own  records. 

Additional  Conditions  Mav  be  Placed 
on  the  Face  of  the  Permit.  §  21.31(e)(9). 
Comment:  There  should  be  no  further 
reason  to  condition  permits  if  a  person 
meets  the  requirements  set  forth  in  the 
rule.  This  provision  appears  to 
contradict  the  rule's  stated  intent  to 
"codify*   *   *,  clarify*   *   *,and 
*   *   *  specify"  migratory  bird 
rehabilitation  permit  policy.  The 
Ser\'ice  should  specif}'  what  sort  of 
"additional  conditions"  are  meant  by 
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this  provision.  It's  too  open-ended  and 
could  be  abused. 

Service  response:  We  have  revised 
this  provision  to  clarify  its  meaning  and 
scope.  Our  intent  is  to  provide  that 
permits  may  be  tailored  so  that  they 
differ  from  one  another  according  to  the 
circumstances  of  the  applicants  [e.g., 
what  kind  of  experience  and  facilities 
they  have).  If  all  rehabilitation  permits 
had  exactly  the  same  set  of  standard 
conditions  and  no  additional 
conditions,  every  permittee  would  be 
qualified  to  rehabilitate  any  number  of 
all  types  of  migratory  birds,  without 
exception.  For  example,  rehabilitators 
who  intend  to  rehabilitate  only  nestlings 
do  not  need  extensive  caging.  The 
Service  needs  to  be  able  to  differentiate 
what  types  of  birds  these  nestling 
rehabilitators  are  authorized  to 
rehabilitate  from  those  a  passerine 
rehabilitator  is  authorized  to  rehabilitate 
or  those  a  large  facility  with  flight  cages 
or  pools  for  waterbirds  may  rehabilitate. 
This  can  be  done  only  if  permits  can  be 
further  conditioned  on  their  face  at  the 
time  of  issuance  (or  later,  if  the 
permittee  demonstrates  that  he  or  she 
has  expanded  the  facilities  and/or 
gained  additional  experience). 

Comment:  The  'additional 
conditions"  provision  would  be  more 
palatable  if  there  existed  some  kind  of 
review/appeal  process  for  applicants  to 
appeal. 

Service  response:  Regulations 
addressing  the  process  for  challenging 
permit  decisions,  including  permit 
conditions,  are  set  forth  in  50  CFR 
13.29.  These  regulations  address 
procedures  for  all  Service  permits,  and 
cover  how  to  file  a  Request  for 
Reconsideration  to  the  issuing  office. 
They  also  set  forth  procedures  for  filing 
a  written  appeal  to  the  Regional  Director 
if  the  applicant/permittee  is  dissatisfied 
with  the  determination  made  on  the 
Request  for  Reconsideration. 

Comment:  To  avoid  the  creation  of 
additional  conditions,  the  Service 
should  establish  a  multi-tiered.permit 
incorporating  different  levels  of 
experience  and  facilities  standards,      ' 
where  each  level  has  standardized 
conditions. 

Service  response:  We  do  not  believe 
such  a  system  could  adequately  capture 
all  the  variables  and  particulars  that 
make  one  situation  different  from 
another.  Additional  conditions  would 
still  be  necessary  in  order  to 
accommodate  these  variables,  or  else 
some  permits  would  simply  have  to  be 
denied — which  we  do  not  view  as  a 
good  alternative. 

Liability  Clause  §21.31(e)(l0). 
Comment:  As  worded,  the  provision  of 
the  proposed  rule  that  indemnifies  the 


Service  from  liability  could  confer 
unreasonable  liability  to  the  permittee, 
resulting  in  lawsuits  against  rehabbers. 
Ser\ice  response:  We  have  removed 
this  provision  from  the  rule  because 
permit  liability  for  all  Service  permits  is 
already  set  forth  at  50  CFR  13.50,  which 
reads:  "any  person  holding  a  permit 
under  this  subchapter  B  assumes  all 
liability  and  responsibility  for  the 
conduct  of  any  activity  conducted  under 
the  authority  of  such  permit." 

Oil  Spill  Provisions  §21.31(f]. 
Comment:  Why  does  the  Service  want  to 
be  notified  whenever  a  dead  bird  is 
found  at  the  site  of  an  oil  spill? 

Service  response:  There  are  a  variety 
of  legal  aspects  relating  to  oil  spills, 
including  the  ability  of  the  government 
to  recover  damages  for  birds  and  other 
wildlife  killed  or  injured,  and  in  some 
cases  to  bring  criminal  charges.  In  such 
cases,  the  Service  must  be  able  to 
document  the  number  and  locations  of 
dead  birds  and  other  wildlife  before 
they  are  ramoved  from  the  site.  Since  it 
is  not  generally  possible  to  determine 
until  after  the  immediate  cleanup  or  site 
stabilization  whether  this  information 
will  be  needed,  we  collect  it  routinely. 

Comment:  How  can  the  public  get 
copies  of  Best  Practices  for  Care  of 
Migratory  Birds  During  Oil  Spill 
Response,  the  document  referenced  in 
the  rule? 

Service  response:  We  have  inserted  a 
footnote  into  the  rule,  providing 
information  on  how  to  obtain  this 
document. 

Term  of  Permit  §21. 31(h).  Comment: 
Permit  tenure  should  be  1  year  only.  If 
a  5-year  tenure  is  included  in  the  final 
regulation,  the  wording  should  be  more 
clear  as  to  whether  all  rehabilitation 
permits  will  be  issued  for  5  years,  or 
whether  some  will  have  shorter  terms. 

Service  response:  Because  the 
majority  of  rehabilitators'  circumstances 
will  not  substantially  change  from  year 
to  year,  we  do  not  see  any  purpose  in 
renewing  permits  annually.  We  believe 
that  the  annual  report  requirement  will 
allow  the  Service  to  monitor  the  factors 
that  are  most  important  to  safeguard  the 
welfare  of  birds  held  under 
rehabilitation  permits.  We  do  not  wish 
to  burden  the  permittees  with  an  aiuiual 
permit  renewal,  nor  do  we  believe  that 
processing  every  permittee's  renewal 
every  year  is  a  good  use  of  limited 
Service  resources.  Although  most 
permits  will  have  a  tenure  of  5  years 
under  the  final  regulation,  the  wording 
"No  rehabilitation  permit  will  have  a 
term  exceeding  five  (5)  years"  allows 
the  Service  the  flexibility  to  issue  some 
rehabilitation  permits  for  less  than  5 
years,  if  appropriate. 


Comment:  The  rule  does  not  contain 
any  provisions  for  the  renewal  process. 

Service  response:  Regulations 
covering  permit  renewal  for  all  Service- 
issued  permits  are  set  forth  in  50  CFR 
13  (General  Permit  Procedures).  For  the 
rehabilitation  permit,  as  for  other 
migratory  bird  permits,  the  permittee 
need  not  submit  all  of  the  information 
required  in  an  original  permit 
application.  Instead,  he  or  she  should 
submit  a  Service  permit  renewal  form, 
which  is  mailed  to  all  permittees  when 
thair  permits  are  nearing  expiration.  The 
form  asks  the  permittee  to  certify  that 
the  information  previously  submitted 
(through  either  the  original  permit 
application  or  a  subsequent  renewal  or 
amendment)  is  still  accurate.  If  any 
required  information  has  changed^  the 
permittee  must  submit  the  updated 
information. 

Comment:  The  annual  report/permit 
renewal  process  is  not  timed  smoothly, 
with  permits  expiring  at  the  end  of  the 
calendar  year,  but  annual  reports  due  at 
the  end  of  the  following  January. 
Renewal  permits  should  be  sent 
separately  (first),  so  the  rehabilitator 
does  not  have  to  operate  under  an 
expired  permit. 

Service  response:  We  have  adjusted 
the  timing  of  the  permit  renewal  process 
to  address  this  problem.  Rehabilitation 
permits  will  be  issued  to  be  valid 
starting  on  April  1,  rather  than  lanuary 
1.  As  existing  permits  are  renewed,  they 
will  be  re-issued  with  a  5-year  tenure, 
as  provided  by  this  rule.  Permits  will 
expire  on  March  31st  rather  than 
December  31st.  This  will  result  in  a 
more  logical,  coordinated  process 
wherein  permittees  can  submit  their 
annual  reports  and  renewal  requests 
together,  and  the  renewal  request  will 
be  received  well  before  the  expiration  of 
the  permit. 

Comment:  Renewal  should  be 
correlated  with  State  permit  renewal. 
Service  response:  Permit  tenure  and 
renewal  dates  vary  widely  from  State  to 
State.  Federal  permits  would  have  to 
have  different  tenures  depending  on  the 
State  in  which  the  permittee  resides. 
Tracking  and  maintaining  renewals 
under  these  circumstances  would  be 
very  difficult  for  the  Service.  Therefore, 
we  will  continue  to  process  renewals  at 
the  same  time  each  year. 

Will  I  need  to  apply  for  a  new  permit 
if  I  already  have  a  Special  Purpose — 
Rehabilitation  permit?  §  21. 31(i) 
Comment:  The  rule  does  not  say 
whether  current  permit  holders  will  be 
"grandfathered,"  or  whether  they  will 
have  to  reapply  under  the  new 
regulations. 

Service  response:  Current  permit 
holders  need  not  take  any  special  action 
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as  a  result  of  the  new  rule  When  it  is 
time  to  renew  their  permits,  if  they  wish 
to  continue  rehabilitating  migratory' 
birds,  they  should  apply  for  renewal 
using  the  Service  permit  renewal  form 
mailed  to  them  by  the  issuing  office. 
Rehabilitation  permits  will  be  renewed 
under  the  new  permit  category  created 
by  this  rule,  hi  addition,  the  final  rule 
contains  a  "grandfather  clause."  which 
states,  in  part:  "If  yoiir  facilities  have 
already  been  approved  on  the  basis  of 
photographs  and  diagrams,  and 
authorized  under  a  valid  §  21.27  special 
purpose  permit,  then  they  are 
preapproved  to  be  authorized  under 
your  new  permit  issued  under  this 
section,  unless  those  facilities  have 
materially  diminished  in  size  or  qualfty 
from  whai  was  authorized  when  you 
last  renewed  your  permit,  or  unless  you 
wish  to  expand  the  authorizations 
granted  by  your  permit  (e.g..  the  number 
or  types  of  birds  you  rehabilitate)." 

Inspections.  Comment:  The  rule  does 
not  address  rehabilitation  facility 
inspections. 

Senice  response:  Inspection  of 
permittees'  facilities  is  addressed  in  50 
CFR  13.47.  The  regulations  provide  that 
a  Service  Law  Enforcement  official  ("the 
Director's  agent")  may  inspect  the 
premises,  wildlife,  and  records  at  "any 
reasonable  hour." 

Comment:  Facility  inspections  should 
be  conducted  before  issuing  each  permit 
and  then  at  regular  inter\als  during  the 
term  of  the  permit  to  ensure  that 
facilities  maintain  standaros. 

Service  response:  Although  we  will 
conduct  site  visits  prior  to  issuing  some 
permits,  we  do  not  have  the  resources 
to  inspect  all  applicants'  facilities.  As 
part  of  the  application  process,  the 
applicant  must  submit  photographs  and 
diagrams  of  his  or  her  facilities.  These 
should  provide  enough  information  to 
determine  whether  most  applicants' 
facilities  are  adequate.  Manv  State 
conservation  agencies  have  more 
resources  available  to  them  than  we  do, 
and  are  able  to  send  officers  out  to 
perform  inspections  more  regularly. 
Coordination  between  State  agencies 
and  the  Service  allows  us  to  identify- 
situations  where  problems  exist  and 
Federal  inspection  may  be  warranted. 

Additional  Comments 

Comment:  Permitted  rehabilitators 
should  not  be  allowed  to  raise, 
rehabilitate,  or  release  non-native 
species  such  as  European  starlings  and 
house  sparrows  because  these 
negatively  affect  native  migratorv'  bird 
species. 

Sen'Jce  response:  The  Ser\'ice  does 
not  have  the  authority  to  prohibit 
possession  or  rehabilitation  of  birds  that 


are  not  protected  by  the  Federal  laws  we 
are  charged  with  implementing.  We 
agree  that  rehabilitation  of  common 
invasive  species  such  as  starlings  and 
house  sparrows  could  have  a  minor 
negative  impact  on  conservation  of 
native  species,  and  we  would  prefer  that 
exotic  species  not  be  released  to  the 
wild.  However,  this  issue  is  the 
jurisdiction  of  State  governments,  which 
have  primary  regulatory  authority  on 
most  matters  concerning  wildlife. 

Comment:  The  Service  should  transfer 
permitting  authority  to  the  States  to 
administer,  where  States  demonstrate 
they  meet  certain  Federal  standards. 
Service  response:  At  this  time,  the 
majority  of  the  States  have  not 
developed  specific  regulations  regarding 
migratory  bird  rehabilitation.  As  of 
1999,  according  to  a  study  conducted  by 
Allan  M.  Casey  III  and  Shirley  J.  Casey 
t.^  Study  of  the  State  Regulations 
Governing  Wildlife  Rehabilitation 
During  1999],  only  33  States  had 
regulations  addressing  wildlife 
rehabilitation.  These  vary  widely  in 
terms  of  scope  and  the  level  of  detail 
addressed.  State  regulations  pertaining 
specifically  to  migratory  bird 
rehabilitation  are  virtually  nonexistent. 

Comment:  The  rule  should  require 
that  the  permittee  be  a  member  of  either 
the  National  Wildlife  Rehabilitators 
Association  (NWRA),  the  International 
Wildlife  Rehabilitation  Council  (IWRC), 
or  both. 

Serx'ice  response:  We  do  not  agree  that 
membership  in  the  NWRA  or  the  IWRC 
should  be  a  prerequisite  for  obtaining  or 
maintaining  a  Federal  migratory  bird 
rehabilitation  permit.  Both  associations 
have  contributed  to  the  increasing 
quality  of  w-ildlife  rehabilitation,  and 
they  have  much  to  offer  rehabilitators  in 
the  way  of  continuing  education, 
networking,  and  other  services. 
However,  both  the  NWRA  and  the  IWRC 
are  nongovernmental  organizations  and 
are  not  affiliated  with  the  Ser\ice.  The 
criteria  of  this  rule  should  ensure  that 
permittees  have  basic  competence  and 
qualifications  necessary  for  migratory- 
bird  rehabilitation.  As  with  any 
profession,  rehabilitators  will  always  be 
in  a  position  to  gain  additional 
knowledge  and  skills.  Membership  in 
the  NWRA  and/or  IWRC  may  provide  a 
means  of  attaining  this  growth  and 
improvement,  should  rehabilitators 
elect  to  join  either  or  both  associations. 

Comment:  The  rule  should  require 
permittees  to  provide  evidence  of 
continuing  education  every  2  years. 

Service  response:  While  we  strongly 
encourage  permittees  to  attend  classes, 
conferences,  seminars,  and 
presentations  in  order  to  increase 
knowledge  and  improve  skills,  we 


believe  that  the  qualifications  for 
obtaining  the  Federal  permit,  together 
with  the  experience  gained  by  putting 
the  permit  to  use,  will  guarantee  a  basic 
level  of  knowledge  and  experience 
sufficient  to  rehabilitate  migratory  birds, 
without  our  mandating  additional 
formal  training. 

Comment:  Some  provisions  of  the  rule 
will  interfere  with  recovery  operations 
of  chemical  companies  that  operate 
under  special  purpose  rehabilitation 
permits.  The  troubling  provisions 
include  the  following  requirements; 
listing  all  individuals  on  the  permit 
(helpers  at  the  chemical  company 
recovery  operations  are  usually  seasonal 
college  students  and  other  temporary 
labor),  conforming  to  facility 
requirements,  maintaining  a  working 
relationship  with  veterinarians,  and 
establishing  a  working  relationship  with 
another  permitted  rehabilitator.  These 
recovery  operations  only  hold  birds  long 
enough  to  clean  off  sodium  carbonate 
(NaiCOx)  or  to  allow  fresh  water  to  rinse 
off  dilute  phosphoric  acid. 

Service  response:  Because  such 
recovery  efforts  operate  under 
parameters  much  different  from  those 
governing  the  activities  of  "typical" 
migratory  bird  rehabilitators,  the  Service 
will  continue  to  issue  permits  for  this 
type  of  recovery  operation  under  the 
Special  Purpose  permit  (§  21.27)  rather 
than  the  permit  category  created  by  this 
rule. 

Comment:  The  rule  has  far  too  many 
new  paperwork  requirements. 

Service  response:  This  rule  does  not 
introduce  any  new  paperwork 
requirements.  All  reporting 
requirements  remain  unchanged  from 
what  has  been  required  under  the 
Special  Purpose — Rehabilitation  permit 
category. 

Endangered  Species  Act  Consideration 

Section  7(a](2j  of  the  Endangered 
Species  Act  (ESA)  of  1973,  as  amended 
(16  U.S.C.  1531,  efseq),  requires  all 
Federal  agencies  to  "insure  that  any 
action  authorized,  funded,  or  carried  out 
*    *    *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical]  habitat."  The  Ser\'ice 
underwent  intra-Service  consultation 
pursuant  to  section  7  of  the  ESA  and 
determined  that  the  activities 
authorized  by  this  rule  will  not 
jeopardize  listed  species  or  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

Required  Determinations 

Responsibilities  of  Federal  Agencies 
To  Protect  Migratory  Birds  (Executive 
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Order  131861.  This  rule  has  been 
evaluated  for  impacts  to  migratory  birds, 
with  emphasis  on  species  of 
management  concern,  and  is  in 
accordance  with  the  guidance  in  E.O. 
13186. 

Regulatory'  Planning  and  Review 
(Executive  Order  12866).  In  accordance 
with  the  criteria  in  Executive  Order 
12866.  this  rule  is  not  a  significant 
regulatory  action.  OMB  has  made  this 
final  determination  of  significance 
under E.O.  12866. 

a.  This  rale  will  not  have  an  annual 
economic  effect  of  SI 00  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required. 

b.  This  rule  will  not  create  serious 
inconsistencies  or  otherwise  interfere 
with  other  agencies'  actions.  The  Fish 
and  Wildlife  Service  is  the  only  Federal 
agency  responsible  for  enforcing  the 
Migratory  Bird  Treaty  Act. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  does  not 
have  anything  to  do  with  the  afore- 
mentioned programs 

d  This  rule  does  not  raise  novel  legal 
or  policy  issues.  Rehabilitation  activities 
for  migratory  birds  currently  operate 
under  a  different  permit  than  that 
proposed  in  this  rule. 

Regulator,-  Flexibility  Act.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  either 
certify-  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
[i.e..  small  business,  small 
organizations,  and  small  governmental 
jurisdictions)  or  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities. 

We  have  examined  this  rule's 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act.  This  rule  requires  applicants  for 
migratory  bird  rehabilitation  permits  to 
pay  the  fee  listed  in  the  Service  permit 
application  fee  schedule  at  50  CFR 
13.11.  Currently,  the  Service  waives  fees 
for  migratory  bird  rehabilitation  permit 
applicants.  This  rulemaking  reinstates 
the  standard  $25  permit  application  fee 
and  extends  the  term  of  the  permit  to  5 
years.  The  net  effect  is  that 
approximately  2,500  persons  will  pay 


S25  every  5  years  to  obtain  and  renew 
migratory  bird  rehabilitation  permits, 
amounting  to  $5  per  year  per 
rehabilitator.  Therefore,  we  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  A  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required. 

Unfunded  Mandates  Reform  Act.  In 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  We  have  determined  and 
certified  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C,  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
government  or  private  entities. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  i.e..  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings.  In  accordance  with 
Executive  Order  12630,  the  rule  does 
not  have  significant  takings 
implications.  This  rule  will  not  result  in 
the  physical  occupancy  of  property,  the 
physical  invasion  of  property,  or  the 
regulatory  taking  of  any  property.  A 
takings  implication  assessment  is  not 
required. 

Federalism.  In  accordance  with 
Executive  Order  13132,  and  based  on 
the  discussions  in  Regulatory  Planning 
and  Review  above,  this  rule  does  not 
have  significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
Because  of  the  migratory  nature  of 
certain  species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  This  rule 
does  not  have  a  substantial  direct  effect 
on  fiscal  capacity,  nor  does  it  change  the 
roles  or  responsibilities  of  Federal  or 
State  governments  or  intrude  on  State 
policy  or  administration. 

Civil  Justice  Reform.  In  accordance 
with  Executive  Order  12988,  the  Office 
of  the  Solicitor  has  determined  that  the 
rule  does  not  unduly  burden  the  judicial 
system,  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Department  of  the 
Interior  has  certified  to  the  Office  of 
Management  and  Budget  that  this  rule 
meets  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  E.O. 
12988. 

Paperwork  Reduction  Act.  This  rule 
does  not  contain  new  or  revised 
information  collection  for  which  Office 


of  Management  and  Budget  approval  is 
required  under  the  Paperwork 
Reduction  Act.  Information  collection 
associated  with  migratory  bird  permit 
programs  has  been  approved  bv  OMB 
under  control  number  1018-0022. 
which  expires  April  30.  2004.  The 
Service  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Environmental  Policy  Act. 
We  have  determined  that  this  rule  is 
categorically  excluded  under  the 
Department's  NEPA  procedures  in  516 
DM  2.  Appendix  1.10. 

Government-to-Government 
Relationship  with  Tribes.  In  accordance 
with  th(  President's  memorandum  of 
April  29.  1994.  "Government-to- 
Government  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951).  E.O.  1317S,  and  512  DM  2,  this 
rule  will  have  no  effect  on  federally 
recognized  Indian  tribes. 

List  of  Subjects 

50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

50  CFR  Part  21 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

50  CFR  Part  22 

Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife, 

■  For  the  reasons  set  forth  in  this 
preamble,  we  amend  50  CFR  chapter  I  as 
follows: 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.21  to  add  paragraphs 
(c)(6),  (c)(7),  (d)(3),  and  (d)(4)  to  read  as 
follows: 

§17.21     Prohibitions. 

***** 

(c)  *    *   * 

(6)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  -^ny  person  acting  under 
a  valid  migratory  bird  rehabilitation 
permit  issued  pursuant  to  §  21.31  of  this 
subchapter  may  take  endangered 
migratory  birds  without  an  endangered 
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species  permit  if  such  action  is 
necessary  to  aid  a  sick,  injured,  or 
orphaned  endangered  migratory  bird, 
provided  the  permittee: 

(i)  Notifies  the  issuing  Migratory  Bird 
Permit  Office  immediately  upon  receipt 
of  such  bird  (contact  information  for 
your  issuing  office  is  listed  on  your 
permit  and  on  the  Internet  at  http:// 
offices,  fxvs. gov):  and 

(ii)  Disposes  of  or  transfers  such  birds, 
or  their  parts  or  feathers,  as  directed  by 
the  Migratory  Bird  Permit  Office. 

(7)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  persons  exempt  from  the 
permit  requirements  of  §  21.12(c)  and 
(d)  of  this  subchapter  may  take  sick  and 
injured  endangered  migrat()r\'  i)irds 
without  an  endangered  species  permit 
in  performing  the  activities  authorized 
under  §  21.12(c)  and  (d). 

(d)  *    *    * 

(3)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  any  person  acting  under 
a  valid  migratory  bird  rehabilitation 
permit  issued  pursuant  to  ^21.31  of  this 
subchapter  ma\'  possess  and  transport 
endangered  migratory  birds  without  an 
endangered  species  permit  when  such 
action  is  necessary  to  aid  a  sick,  injured, 
or  orphaned  endangered  migratory^  bird, 
provided  the  permittee: 

(i)  Notifies  the  issuing  Migratory  Bird 
Permit  Office  immediately  upon  receipt 
of  such  bird  (contact  information  for 
your  issuing  office  is  listed  on  your 
permit  and  on  the  Internet  at  http:// 
off  ices. fws.gov);  and 

(ii)  Disposes  of  or  transfers  such  birds, 
or  their  parts  or  feathers,  as  directed  bv 
the  Migratory  Bird  Permit  Office. 

(4)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  persons  exempt  from  the 
permit  requirements  of  §  21.12(c)  and 
(d)  of  this  subchapter  mav  possess  and 
transport  sick  and  injured  endangered 
migrator\'  bird  species  without  an 
endangered  species  permit  in 
performing  the  activities  authorized 
under  §  21.12(c)  and  (d). 


PART  21— MIGRATORY  BIRD  PERMITS 

■  3.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

.\uthority:  16  U.S.C.  703-712;  Pub.  L.  106- 
108;  16  U.S.C.  epBa.   ■ 

■  4.  Revise  §  21.2(b)  to  read  as  follows: 

§  21 .2     Scope  of  regulations. 

***** 

(b)  This  part,  except  for  §  21.12(a),  (c), 
and  (d)  (genaral  permit  exceptions); 
§21.22  (banding  or  marking);  §  21 .29 
(Federal  falconry  standards);  and  §21.31 
(rehabilitation),  does  not  apply  to  the 
bald  eagle  (Haliaeetus  leucoceohalus]  or 


the  golden  eagle  (AquHa  chrysaetos),  for 
which  regulations  are  provided  in  part 
22  of  this  subchapter. 

***** 

■  5.  Amend  §  21.12  to  add  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  21 .1 2     General  exceptions  to  permit 
requirements. 

***** 

(c)  Employees  of  Federal.  State,  and 
local  wildlife  and  land  management 
agencies;  employees  of  Federal.  State, 
and  local  public  health  agencies;  and 
laboratories  under  contract  to  such 
agencies  may  in  the  course  of  official 
business  collect,  possess,  transport,  and 
dispose  of  sick  or  dead  migrator}'  birds 
or  their  parts  for  analysis  to  confirm  the 
presence  of  infectious  disease.  Nothing 
in  this  paragraph  authorizes  the  take  of 
uninjured  or  healthy  birds  without  prior 
authorization  from  the  Service. 
Additionally,  nothing  in  this  paragraph 
authorizes  the  taking,  collection,  or 
possession  of  migratory  birds  when 
circumstances  indicate  reasonable 
probability  that  death,  injury,  or 
disability  was  caused  by  factors  other 
than  infectious  disease  and/or  natural 
toxins.  These  factors  may  include,  byt 
are  not  limited  to,  oil  or  chemical 
contamination,  electrocution,  shooting, 
or  pesticides.  If  the  cause  of  death  of  a 
bird  is  determined  to  be  other  than 
natural  causes  or  disease.  Service  law 
enforcement  officials  must  be  contacted 
without  delay. 

(d)  Licensed  veterinarians  are  not 
required  to  obtain  a  Federal  migratory 
bird  permit  to  temporarily  possess, 
stabilize,  or  euthanize  sick  and  injured 
migratory  birds.  However,  a  veterinarian 
without  a  migratory  bird  rehabilitation 
permit  must  transfer  any  such  bird  to  a 
federally  permitted  migratorv  bird 
rehabilitator  within  24  hours  after  the 
bird's  condition  is  stabilized,  unless  the 
bird  is  euthanized.  If  a  veterinarian  is 
unable  to  locate  a  permitted 
rehabilitator  within  that  time,  the 
veterinarian  must  contact  his  or  her 
Regional  Migratory  Bird  Permit  Office 
for  assistance  in  locating  a  permitted 
migratory  bird  rehabilitator  and/or  to 
obtain  authorization  to  continue  to  hold 
the  bird.  In  addition,  veterinarians  must: 

(1)  Notif\-  the  local  U.S.  Fish  and 
Wildlife  Service  Ecological  Services 
Office  immediately  upon  receiving  a 
threatened  or  endangered  migratory  bird 
species.  Contact  information  for 
Ecological  Services  offices  can  be 
located  on  the  Internet  at  http:// 
offices  .fws  -gov, 

(2)  Euthanize  migratory  birds  as 
required  by  §  21.31(e)(4){iii)  and 

§  21.31(e)(4)(iv),  and  dispose  of  dead 


migratorv  birds  in  accordance  with 
§21.31(e')(4)(vi);and 

(3)  Keep  records  for  5  years  of  all 
migratory  birds  that  die  while  in  their 
care,  including  those  they  euthanize.  ' 
The  records  must  include:  the  species  of 
bird,  the  type  of  injury,  the  date  of 
acquisition,  the  date  of  death,  and 
whether  the  bird  was  euthanized. 
■  6.  Add  §  21.31  to  subpart  C  to  read  as 
follows: 

§21.31     Rehabilitation  permits. 

(a)  What  is  the  permit  requirement? 
Except  as  provided  in  §21.12.  a 
rehabilitation  permit  is  required  to  take, 
temporarily  possess,  or  transport  any 
migratory  bird  for  rehabilitation 
purposes.  However,  any  person  who 
finds  a  sick,  injured,  or  orphaned 
migratory  bird  may,  without  a  permit, 
take  possession  of  the  bird  in  order  to 
immediately  transport  it  to  a  permitted 
rehabilitator. 

(b)  What  are  the  general  permit 
provisions? 

(1)  The  permit  authorizes  you  to: 

(i)  Take  from  the  wild  or  receive  from 
another  person  sick,  injured,  or 
orphaned  migrator}'  birds  and  to  possess 
them  and  provide  rehabilitative  care  for 
them  for  up  to  180  days; 

(ii)  Transport  such  birds  to  a  suitable 
habitat  for  release,  to  another  permitted 
rehabilitator's  facilities,  or  to  a 
veterinarian; 

(iii)  Transfer,  release,  or  euthanize 
such  birds; 

(iv)  Transfer  or  otherwise  dispose  of 
dead  specimens;  and 

(v)  Receive,  stabilize,  and  transfer 
within  48  hours  tv'pes  of  migraton,'  bird 
species  not  authorized  by  your  permit, 
in  cases  of  emergency.  If  a  rehabilitator 
authorized  to  care  for  the  bird  is  not 
available  within  that  timeframe,  you 
must  contact  the  issuing  office  for 
authorization  to  retain  the  bird  until  it 
can  be  transferred. 

(2)  The  permit  does  not  authorize  the 
use  of  migratory  birds  for  educational 
purposes. 

(c)  How  do  I  apply  for  a  migratory 
bird  rehabilitation  permit?  You  roust 
apply  to  the  appropriate  Regional 
Director — Attention  Migratory  Bird 
Permit  Office.  You  can  find  addresses 
for  the  appropriate  Regional  Directors  in 
§  2.2  of  subchapter  A  of  this  chapter. 
Your  application  package  must  consist 
of  the  following: 

(1)  A  completed  application  (Form  3- 
200-lOb); 

(2)  A  copy  of  your  State  rehabilitation 
permit,  license,  or  other  authorization,  if 
one  is  required  in  your  State;  and 

(3)  A  check  or  money  order  made 
payable  to  the  "U.S.  Fish  and  Wildlife 
Service"  in  the  amount  of  the 
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application  fee  for  permits  issued  under 
this  section  listed  in  §13.11  of  this 
chapter. 

(d)  What  criteria  will  the  Service 
consider  before  issuing  a  permit?  (1) 
Upon  receiving  an  application 
completed  in  accordance  with 
paragraph  (c)  of  this  .section,  the 
Regional  Director  will  decide  whether  to 
issue  you  a  permit  based  on  the  general 
criteria  of  §  13.21  of  this  chapter  and 
whether  you  meet  the  following 
requirements: 

(i)  You  must  be  at  least  18  years  of  age 
with  at  least  100  hours  of  hands-on 
experience,  gained  over  the  course  of  at 
least  1  whole  year,  rehabilitating  the 
types  of  migratory  birds  you  intend  to 
rehabilitate  {e.g..  waterbirds.  raptors),  or 
comparable  experience.  Up  to  20  hours 
of  the  lOO-hnur  time  requirement  may 
be  fulfilled  by  participation  in  migratorv 
bird  rehabilitation  seminars  and 
courses. 

(ii)  Your  facilities  must  be  adequate  to 
properly  care  for  the  type(s)  of  migratory 
bird  species  you  intend  to  rehabilitate, 
or  you  must  have  a  working  relationship 
with  a  person  or  organization  with  such 
facilities. 

(iii)  You  must  have  an  agreement  with 
a  licensed  veterinarian  to  provide 
medical  care  for  the  birds  you  intend  to 
rehabilitate,  unless  you  are  a  licensed 
veterinarian. 

(iv)  You  must  have  a  State  permit, 
license,  or  other  authorization  to 
rehabilitate  migratory  birds  if  such 
authorization  required  by  your  State. 

(2)  In  issuing  a  permit,  the  Regional 
Director  may  place  restrictions  on  the 
types  of  migratory  bird  species  you  are 
authorized  to  rehabilitate,  based  on  your 
experience  and  facilities  as  well  as  on 
the  specific  physical  requirements  and 
behavioral  traits  of  particular  species. 

(e)  What  are  the  standard  conditions 
for  this  permif  In  addition  to  the 
general  permit  conditions  set  forth  in 
part  13  of  this  chapter,  rehabilitation 
permits  are  subject  to  the  following 
conditions: 

(1)  Facilities.  You  must  conduct  the 
activities  authorized  by  this  permit  in 
appropriate  facilities  that  are  approved 
and  identified  on  the  face  of  your 
permit.  In  evaluating  whether  caging 
dimensions  are  adequate,  the  Service 
will  use  as  a  guideline  the  standards 
developed  by  the  National  Wildlife 
Rehabilitators  Association  and  the 
International  Wildlife  Rehabilitation 
Council  [Minimum  Standards  for 
Wildlife  Rehabilitation.  2000].^  The 


Regional  Migratory  Bird  Permit  Office 
will  authorize  variation  from  the 
standards  where  doing  so  is  reasonable 
and  necessary  to  accommodate  a 
particular  rehabilitator's  circumstances, 
unless  a  determination  is  made  that 
such  variation  will  jeopardize  migratory 
birds.  However,  except  as  provided  bv 
paragraph  (f](2)(i)  of  this  section,  all 
facilities  must  adhere  to  the  following 
criteria: 

(i)  Rehabilitation  facilities  for 
migratory  birds  must  be  secure  and 
provide  protection  from  predators, 
domestic  animals,  undue  human 
disturbance,  sun,  wind,  and  inclement 
weather. 

(ii)  Caging  must  be  made  of  a  material 
that  will  not  entangle  or  cause  injury  to 
the  type  of  birds  that  will  be  housed 
within. 

(iii)  Enclosures  must  be  kept  clean, 
well-ventilated,  and  hygienic, 

(iv)  Birds  must  not  be  overcrowded, 
and  must  be  provided  enough  perches, 
if  applicable. 

(v)  Birds  must  be  housed  only  with 
compatible  migratory  bird  species. 

(vi)  Birds  may  not  be  displayed  to  the 
public  unless  you  use  video  equipment, 
barriers,  or  other  methods  to  reduce 
noise  and  exposure  to  humans  to  levels 
the  birds  would  normally  encounter  in 
their  habitat.  You  may  not  use  any 
equipment  for  this  purpose  that  causes 
stress  or  harm,  or  impedes  the 
rehabilitation  of  any  bird. 

(2)  Dietary  requirements.  You  must 
provide  the  birds  in  your  care  with  a 
diet  that  is  appropriate  and  nutritionally 
approximates  the  natural  diet  consumed 
by  the  species  in  the  wild,  with 
consideration  for  the  age  and  health  of 
the  individual  bird. 

(3)  Subpermittees.  Except  as  provided 
by  paragraph  (f)(2){ii)  of  this  section, 
anyone  who  will  be  performing 
activities  that  require  permit 
authorization  under  paragraph  (b)(1)  of 
this  section  when  you  or  a  subpermittee 
are  not  present,  including  any 
individual  who  transports  birds  to  or 
from  your  facility  on  a  regular  basis, 
must  either  possess  his  or  her  own 
Federal  rehabilitation  permit,  or  be 
authorized  as  your  subpermittee  by 
being  named  in  writing  to  your  issuing 
Migratory  Bird  Permit  Office. 
Subpermittees  must  be  at  least  18  years 
of  age  and  possess  sufficient  experience 
to  tend  the  species  in  their  care. 
Subpermittees  authorized  to  care  for 
migrator\'  birds  at  a  site  other  than  your 
facility  must  have  facilities  adequate  to 
house  the  species  in  their  care,  based  on 


'Copies  may  be  obtained  by  contacting  either  the 
National  Wildlife  Rehabilitators  Association:  14 
North  7th  Avenue,  St.  Cloud  MN  56303-47fi6. 
http  J /wvi-w .nwawildlife.org/dejault.asp;  or  the 


International  Wildlife  Rehabilitation  Council:  829 
Bancroft  Way.  Berkeley,  CA  94710.  http:// 
www.iwTC-onUke.org. 


the  criteria  of  paragraph  (e)(1)  of  this 
section.  All  such  facilities  must  be 
approved  by  the  issuing  office.  As  the 
primary  permittee,  you  are  legally 
responsible  for  ensuring  that  your 
subpermittees.  staff  and  volunteers 
adhere  to  the  terms  of  your  permit  when 
conducting  migratory  bird  rehabilitation 
activities. 

(4)  Disposition  of  birds  under  vour 
care,  (i)  You  must  take  every  precaution 
to  avoid  imprinting  or  habituating  birds 
in  your  care  to  humans.  If  a  bird 
becomes  imprinted  to  humans  while 
under  your  care,  you  will  be  required  to 
transfer  the  bird  as  directed  by  the 
issuing  office. 

(ii)  You  may  not  retain  migratory 
birds  longer  than  180  days  without 
additional  authorization  from  your 
Regional  Migratory  Bird  Permit  Office. 
You  must  release  all  recuperated  birds 
to  suitable  habitat  as  soon  as  seasonal 
conditions  allow,  following  recoverv  of 
the  bird.  If  the  appropriate  season  for 
release  is  outside  the  180-day 
timeframe,  you  must  seek  authorization 
from  the  Service  to  hold  the  bird  until 
the  appropriate  season.  Before  releasing 
a  threatened  or  endangered  migratory 
bird,  you  must  coordinate  with  your 
issuing  Migratorv'  Bird  Permit  Office. 

(iii)  You  must  euthanize  any  bird  that 
cannot  feed  itself  perch  upright,  or 
ambulate  without  inflicting  additional 
injuries  to  itself  where  medical  and/or 
rehabilitative  care  will  not  reverse  such 
conditions.  You  must  euthanize  any 
bird  that  is  completely  blind,  and  any 
bird  that  has  sustained  injuries  that 
would  require  amputation  of  a  leg,  a 
foot,  or  a  wing  at  the  elbow  or  above 
(humero-ulnar  joint)  rather  than 
performing  such  surgery,  unless: 

(A)  A  licensed  veterinarian  submits  a 
written  recommendation  that  the  bird 
should  be  kept  alive,  including  an 
analysis  of  why  the  bird  is  not  expected 
to  experience  the  injuries  and/or 
ailments  that  typically  occur  in  birds 
with  these  injuries  and  a  commitment 
(from  the  veterinarian)  to  provide 
medical  care  for  the  bird  for  the 
duration  of  its  life,  including  complete 
examinations  at  least  once  a  year: 

(B)  A  placement  is  available  for  the 
bird  with  a  person  or  facility  authorized 
to  possess  it,  where  it  will  receive  the 
veterinar>'  care  described  in  paragraph 
(e)(4)(iii)(A)  of  this  section;  and 

(C)  The  issuing  office  specificallv 
authorizes  continued  possession, 
medical  treatment,  and  rehabilitative 
care  of  the  bird. 

(iv)  You  must  obtain  authorization 
from  your  issuing  Migratorv'  Bird  Permit 
Office  before  euthanizing  endangered 
and  threatened  migratory  bird  species. 
In  rare  cases,  the  Service  may  designate 
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a  disposition  other  than  euthanasia  for 
those  birds.  If  Service  personnel  are  not 
available,  you  may  euthanize 
endangered  and  threatened  migraton 
birds  without  .Service  authorization 
when  prompt  euthanasia  is  warranted 
by  humane  consideration  for  the  welfare 
of  the  bird. 

(v)  You  may  place  nonreleasable  live 
birds  that  are  suitable  for  use  in 
educational  programs,  foster  parenting, 
research  projects,  or  other  permitted 
activities  with  persons  permitted  or 
otherwise  authorized  to  possess  such 
birds,  with  prior  approval  from  vour 
issuing  Migratory  Bird  Permit  Office. 

(vi)(A)  You  may  donate  dead  birds 
and  parts  thereof,  except  threatened  and 
endangered  species,  and  bald  and 
golden  eagles,  to  persons  authorized  by 
permit  to  possess  migraton'  bird 
specimens  or  exempted  from  permit 
requirements  under  §  21.12. 

(B)  You  must  obtain  approval  from 
your  issuing  office  before  disposing  of 
or  transferring  anv  live  or  dead 
endangered  or  threatened  migratory  bird 
specimen,  parts,  or  feathers. 

(C)  You  must  send  all  dead  bald  and 
golden  eagles,  and  their  parts  and 
feathers  to:  National  Eagle  Repository, 
Building  128,  Rocky  Mountain  Arsenal, 
Commerce  City,  CO  80022.  If  your  State 
requires  you  to  notify  State  wildlife 
officers  of  a  dead  bald  or  golden  eagle 
before  sending  the  eagle  to  the 
Repositorv  you  must  comply  with  State 
regulations.  States  may  assume 
temporary  possession  of  the  carcasses 
for  purposes  of  necropsy. 

(D)  Unless  specifically  required  to  do 
otherwise  by  the  Service,  you  must 
promptly  destroy  all  other  dead 
specimens  by  such  means  as  are 
necessar}-  to  prevent  any  exposure  of  the 
specimens  to  animals  in  the  wild. 

(vii)  With  authorization  from  your 
issuing  Migratory  Bird  Permit  Office, 
you  may  hold  a  nonreleasable  bird 
longer  than  180  days  for  the  purpose  of 
fostering  juveniles  during  their 
rehabilitation.  You  may  also  use  birds 
you  possess  under  an  educational 
permit  to  foster  juxeniles. 

(viii)  You  may  possess  a  reasonable 
number  of  feathers  for  imping  purposes, 
based  on  the  numbers  and  species  of 
birds  for  which  you  regularly  provide 
care. 

(ix)  You  may  draw  blood  and  take 
other  medical  samples  for  purposes  of 
the  diagnosis  and  recoverv  of  birds 
under  your  care,  or  for  transfer  to 
authorized  facilities  conducting 
research  pertaining  to  a  contagious 
disease  or  other  public:  health  hazard. 

(x)  You  may  conduct  necropsies  on 
dead  specimens  in  your  possession, 
except  that  you  must  obtain  approval 


from  your  Regional  Migrator^'  Bird 
Permit  Office  before  conducting 
necropsies  on  threatened  or  endangered 
species. 

(xi)  This  permit  does  not  confer 
ownership  of  any  migratory  bird.  All 
birds  held  under  this  permit  remain 
under  the  stewardship  of  the  U.S.  Fish 
and  Wildlife  Service. 

(5)  Notification  to  the  U.S.  Fish  and 
Wildlife  Service. 

(i)  You  must  notify  your  issuing 
Migratory  Bird  Permit  Office  within  24 
hours  of  acquiring  a  threatened  or 
endangered  migratory  bird  species,  or 
bald  or  golden  eagle,  whether  live  or 
dead.  You  may  be  required  to  transfer 
these  birds  to  another  facility  designated 
by  the  Service. 

(ii)  You  must  immediately  notify  the 
local  U.S.  Fish  and  Wildlife  Service  Law 
Enforcement  Office  if  you  have  reason 
to  believe  a  bird  has  been  poisoned, 
electrocuted,  shot,  or  otherwise 
subjected  to  criminal  activity.  Contact 
information  for  your  local  Service  Law 
Enforcement  office  is  listed  on  your 
permit,  or  you  can  obtain  it  on  the 
Internet  at  http://offices.fws.gov. 

(iii)  If  the  sickness,  injury,  or  death  of 
any  bird  is  due  or  likely  due  to  avian 
virus,  or  other  contagious  disease  or 
public  health  hazard,  you  must  notify' 
and  comply  with  the  instructions  given 
by  the  State  or  local  authority  that  is 
responsible  for  tracking  the  suspected 
disease  or  hazard  in  your  location,  if 
that  agency  is  currently  collecting  such 
information  from  the  public. 

(6)  You  must  maintain  a  working 
relationship  with  a  licensed 
veterinarian.  If  your  working 
relationship  with  your  original 
cooperating  veterinarian  is  dissolved, 
you  must  establish  an  agreement  within 
30  days  with  another  licensed 
veterinarian  to  provide  medical  services 
to  the  birds  in  your  care,  and  furnish  a 
copy  of  this  agreement  to  the  issuing 
office. 

(7)  Recordkeeping.  You  must 
maintain  complete  and  accurate  records 
of  all  migratory  birds  that  you  receive, 
including  for  each  bird  the  date 
received,  type  of  injury  or  illness, 
disposition,  and  date  of  disposition 
You  must  retain  these  records  for  5 
years  following  the  end  of  the  calendar 
year  covered  by  the  records. 

(8)  Annual  report.  You  must  submit 
an  annual  report  that  includes  the 
information  required  by  pciragraph  (e)(7) 
for  the  preceding  calendar  year  to  your 
issuing  Migratorv'  Bird  Permit  Office  by 
the  date  required  on  your  permit.  You 
may  complete  Service  Form  3-202—4,  or 
submit  your  annual  report  from  a 
database  you  maintain,  provided  your 


report  contains  all,  and  only,  the 
information  required  by  Form  3-202-4. 

(9)  At  the  discretion  of  the  Regional 
Director,  we  may  stipulate  on  the  face 
of  your  permit  additional  conditions 
compatible  with  the  permit  conditions 
set  forth  in  this  section,  to  place  limits 
on  numbers  and/or  types  of  birds  you 
may  possess  under  your  permit,  to 
stipulate  authorized  location(s)  for  your 
rehabilitation  activities,  or  otherwise 
specif}'  permitted  activities,  based  on 
your  experience  and  facilities. 

(f)  How  does  this  permit  apply  to  oil 
and  hazardous  waste  spills?  Prior  to 
entering  the  location  of  an  oil  or 
hazardous  material  spill,  you  must 
obtain  authorization  from  the  U.S.  Fish 
and  Wildlife  Service  Field  Response 
Coordinator  or  other  designated  Service 
representative  and  obtain  permission 
from  the  On-Scene  Coordinator.  All 
activities  within  the  location  of  the  spill 
are  subject  to  the  authority  of  the  On- 
Scene  Coordinator.  The  U.S.  Fish  and 
Wildlife  Service  is  responsible  for  the 
disposition  of  all  migratory  birds,  dead 
or  alive. 

(1)  Permit  provisions  in  oi!  or 
hazardous  material  spills,  (i)  In  addition 
to  the  rehabilitation  permit  provisions 
set  forth  in  paragraph  (b)  of  this  section, 
when  under  the  authority  of  the 
designated  U.S.  Fish  and  Wildlife 
Service  representative  this  permit 
further  authorizes  you  to  temporarily 
possess  healthy,  unaffected  birds  for  the 
purpose  of  removing  them  from 
imminent  danger. 

(ii)  This  permit  does  not  authorize 
salvage  of  dead  migratory  birds.  When 
dead  migraton,-  birds  are  discovered,  a 
Service  law  enforcement  officer  must  be 
notified  immediately  in  order  to 
coordinate  the  handling  and  collection 
of  evidence.  Contact  information  for 
your  local  Service  Law  Enforcement 
office  is  listed  on  your  permit  and  on 
the  Internet  at  http://offices.fws.gov.  The 
designated  Service  representative  will 
have  direct  control  and  responsibility 
over  all  live  migratorv'  birds,  and  will 
coordinate  the  collection,  storage,  and 
handling  of  any  dead  migratorj'  birds 
with  the  Service's  Division  of  Law 
Enforcement. 

(iii)  You  must  notify  your  issuing 
Migrator^'  Bird  Permit  Office  of  any 
migrator}'  birds  in  your  possession 
within  24  hours  of  removing  such  birds 
from  the  area. 

(2)  Conditions  specific  to  oil  and 
hazardous  waste  spills,  (i)  Facilities. 
Facilities  used  at  the  scene  of  oil  or 
hazardous  waste  spills  may  be 
temporary  and/or  mobile,  and  may 
provide  less  space  and  protection  from 
noise  and  disturbance  than  facilities 
authorized  under  paragraph  (e)(1)  of  this 
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section.  Such  facilities  should  conform 
as  r  losely  as  possible  with  the  facility 
specifications  contained  in  the  Service 
policy  titled  Best  Practices  far  Migratory 
Bird  Care  During  Oil  Spill  Response.- 

(ii)  Subpermittees.  In  cases  of  oil  and 
hazardous  waste  spills,  persons  who 
assist  with  cleaning  or  treating 
migratory  birds  at  the  on-sceme  facility 
will  not  be  required  to  have  a 
rehabilitation  permit  or  be  a 
subpermittee;  however,  volunteers  must 
be  trained  in  rescue  protocol  for 
migratory  birds  affected  by  oil  and 
hazardous  waste  spills.  .A  permit  (or 
subpermittee  designation)  is  required  to 
perform  extended  rehabilitation  of  such 
birds,  after  initial  cleaning  and  treating, 
at  d  subsequent  location, 

(g)  Will  I  also  need  a  permit  from  the 
State  in  which  I  live''  If  your  State 
requires  a  license,  permit,  or  other 
authorization  to  rehabilitate  migratory 
birds,  your  Federal  migratory  bird 
rehabilitation  permit  will  not  be  valid  if 
vou  do  not  also  possess  and  adhere  to 
the  terms  of  the  required  State 
authorization,  in  addition  to  the  Federal 
permit.  Nothing  in  this  section  prevents 
a  State  from  making  and  enforcing  laws 
or  regulations  consistent  with  this 
section  that  are  more  restrictive  or  give 
further  protection  to  migratory  birds. 

(hj  Hoiv  long  is  a  migrator\'  bird 
rehabilitation  permit  valid^  Your 
rehabilitation  permit  will  expire  on  the 
date  designated  on  the  face  of  the  permit 
unless  amended  or  revoked.  No 


'  You  can  obtain  copies  of  this  document  by 
writing  to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Environmental  Quality.  4401  North 
Fairfax  Drive.  MS  322.  Arlington.  \'A.  22203. 


rehabilitation  permit  will  have  a  term 
exceeding  5  years. 

(i)  Will  I  need  to  apply  for  a  new 
permit  under  this  section  if  I  already 
have  a  special  purpose  permit  to 
rehabilitate  migratory  birds,  issued 
under  §21.27  (Special  purpose 
permits)?  (1)  If  you  had  a  valid  Special 
Purpose — Migratory  Bird  Rehabilitation 
Permit  issued  under  §21.27  on 
November  26,  2003,  your  permit  will 
remain  valid  until  the  expiration  date 
listed  on  its  face.  If  you  renew  your 
permit,  it  will  be  issued  under  this 
section. 

(2)  If  your  original  permit 
authorization  predates  permit 
application  procedures  requiring 
submission  of  photographs  and 
diagrams  for  approval  of  your  facilities, 
and  your  facilities  have  never  been 
approved  by  the  migratory  bird  permit 
office  on  the  basis  of  such  photographs 
and  diagrams,  you  must  submit 
photographs  and  diagrams  of  your 
facilities  as  part  of  your  renewal 
application.  If  those  facilities  do  not 
meet  the  criteria  set  forth  under  this 
section,  your  permit  may  be  renewed  for 
only  1  year.  We  will  re-evaluate  your 
facilities  when  you  seek  renewal  in  a 
year.  If  you  have  made  the 
improvements  necessary  to  bring  your 
facilities  into  compliance  with 
paragraph  (9)(1)  of  this  section,  and  the 
other  criteria  within  this  section  for 
permit  issuance  are  met,  your  permit 
may  be  renewed  for  up  to  the  full  5-vear 
tenure. 

(3)  If  your  facilities  have  already  been 
approved  on  the  basis  of  photographs 
and  diagrams,  and  authorized  under  a 
valid  §21.27  special  purpose  permit. 


then  they  are  preapproved  to  be 
authorized  under  your  new  permit 
issued  under  this  section,  unless  those 
facilities  have  materially  diminished  in 
size  or  quality  from  what  was 
authorized  when  you  last  renewed  your 
permit,  or  unless  you  wish  to  expand 
the  authorizations  granted  by  your 
permit  (e.g..  the  number  or  types  of 
birds  you  rehabilitate).  Regulations 
governing  permit  renewal  are  set  forth 
in  §  13.22  of  this  chapter. 

PART  22— EAGLE  PERMITS 

■  7.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  16  L',S,C,  668a;  16  i;,S.C.  70.3- 
712;  16  U.S.C.  1,5.31-1544. 

■  8.  Amend  §  22.11  by  revising  the  first 
sentence  to  read  as  follows: 

§  22. 1 1     What  is  the  relationship  to  other 
permit  requirements? 

You  may  not  take,  possess,  or 
transport  any  bald  eagle  {Haliaeetus 
leucocephalus]  or  any  golden  eagle 
[Aquila  chrysaetos),  or  the  parts,  nests, 
or  eggs  of  such  birds,  except  as  allowed 
by  a  valid  permit  issued  under  this  part, 
50  CFR  pari  13.  and/or  50  CFR  part  21 
as  provided  by  §  21,2,  or  authorized 
under  a  depredation  order  issued  under 
subpart  D  of  this  part.  *  *  * 
***** 

Dated:  October  14,  200.3, 
Paul  Hoffman, 

Acting  Assistant  Secrptor\-  for  Fish  and 
Wildlife-and  Paries.  Department  of  the 
Interior. 

[PR  Doc.  03-26823  Filed  10-24-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  59 

[Docket  No.  LS-01-08] 

RIN0581-AB98 

Livestock  Mandatory  Reporting; 
Amendment  To  Revise  Lamb 
Reporting  Definitions 

AGENCY:  A'^ricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments 

summary:  This  proposed  rule  would 
amend  the  Livestock  MandatoiA" 
Reporting  regulations  to  modif\'  the 
requirements  for  the  submission  of 
information  on  domestic  and  imported 
boxed  lamb  cuts  sales.  This  rule  would 
amend  the  definition  of  "carlot-based" 
by  inserting  language  to  limit  carlot- 
based  sales  of  boxed  lamb  cuts  to 
transactions  between  a  buyer  and  a 
seller  consisting  of  1 .000  pounds  or 
more  of  one  or  more  mdividual  boxed 
lamb  items.  This  rule  would  also  amend 
the  definition  of  "importer"  bv  reducing 
the  volume  level  of  annual  lamb  imports 
establishing  a  person  as  an  importer 
from  5,000  metric  tons  of  lamb  meat 
products  per  year  to  2,500  metric  tons. 
This  amendment  would  improve  the 
accuracy  and  reliability  of  the  data 
being  reported  by  the  Agricultural 
Marketing  Service  (AMS)  on  domestic 
boxed  lamb  cuts  sales  by  ensuring  that 
the  bulk  of  data  being  reported  is 
representative  of  the  market,  thus 
enabling  producers  to  evaluate  market 
conditions  and  make  more  informed 
marketing  decisions.  This  amendment 
wouid  also  increase  the  volume  of 
imported  products  that  would  be 
reported  to  AMS.  which  will  permit 
AMS  to  publish  reports  on  the  sales  of 
imported  boxed  lamb  cuts. 

DATES:  Comments  must  be  submitted  on 
or  before  December  26.  2003  to  be 
assured  of  consideration. 


ADDITIONAL  INFORMATION  OR  COMMENTS: 
Comments  may  be  sent  to  John  E.  Van 
Dyke.  Chief,  Livestock  and  Grain  Market 
News  Branch.  Livestock  and  Seed 
Program,  Agricultural  Marketing 
Ser\'ice,  USDA,  1400  Independence 
Avenue,  SVV,  Room  2619-South 
Building.  Stop  0252,  Washington,  DC 
20250-0242;  telephone (202) 720-6231. 
facsimile  (202)  690-3732,  E-mail 
inarketnewscomments@usda.gov.  For 
further  information,  contact  John  E.  Van 
Dyke  at  the  above  address.  Comments 
received  may  be  inspected  at  1400 
Independence  Avenue,  SW,  Room  2619- 
South  Building,  Washington.  DC 
between  7:30  a.m.  and  4  p.m.  The 
comments  will  also  be  posted  on  the 
Livestock  and  Grain  Market  News 
Branch  Web  site,  located  at  http:// 
\\\\-\\  am>  iif^da  (^ov/Ismnpubs/. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  Livestock 
Mandatory  Reporting  Act  of  1999  (Act) 
(7  U.S.C.  i635h-1636h].  regulations 
implementing  a  mandatory-  program  of 
reporting  information  related  to  the 
marketing  of  cattle,  swine,  lambs,  and 
products  of  such  livestock,  were 
published  in  the  Federal  Register  on 
December  1.  2000  (65  FR  75464).  This 
Livestock  Mandatory  Reporting  (LMR) 
program  requires  the  submission  of 
market  information  by  packers  who 
have  annually  slaughtered  an  average  of 
125,000  cattle  or  100,000  swine  over  the 
most  recent  5  calendar  year  period,  or 
have  annually  slaughtered  or  processed 
an  average  of  75,000  lambs  over  the 
most  recent  5  calendar  year  period. 
Importers  who  have  annually  imported 
an  average  of  5,000  metric  tons  of  lamb 
meat  products  over  the  most  recent  5 
calendar  year  period  are  also  subject  to 
mandatory  reporting  requirements.  The 
LMR  program  is  intended  to  provide 
information  on  pricing,  contracting  for 
purchase,  and  supply  and  demand 
conditions  for  livestock,  livestock 
production,  and  livestock  products  that 
can  be  readily  understood  by  producers, 
packers,  and  other  market  participants. 

Section  241  of  the  Act  gives  the 
Department  of  Agriculture  (USDA) 
authority  to  establish  a  mandatory  lamb 
price  reporting  program  that  will,  (1) 
provide  timely,  accurate,  and  reliable 
market  information;  (2)  facilitate  more 
informed  marketing  decisions;  and  (3) 
promote  competition  in  the  lamb 


slaughtering  industry.  AMS  established 
submission  requirements  for  lamb 
packers  and  lamb  importers  in 
accordance  with  this  authority  based 
upon  its  extensive  knowledge  of  the 
lamb  industry'  gained  through  a  program 
of  voluntary  market  information 
reporting  of  lamb. 

Under  the  mandatory  lamb  price 
reporting  program,  packers  are  required 
to  report  information  daily  on  domestic 
sales  of  boxed  lamb  cuts  each  reporting 
day  including  prices  for  sales,  the  type 
of  sale,  the  branded  product 
characteristics,  the  quantity  of  each  sale, 
the  USDA  grade,  trim  specification, 
weight  range,  delivery  period,  the 
quantity  of  boxes  of  each  cut.  the  weight 
range  of  each  cut,  and  the  product  state 
of  refrigeration.  USDA  reports  on 
domestic  boxed  lamb  cut  sales  to  the 
public  once  each  reporting  day. 

For  any  calendar  year,  a  lamb 
importer  who  imported  an  average  of 
5,000  metric  tons  of  lamb  meat  products 
per  year  during  the  immediately 
preceding  5  calendar  years  is  required  to 
report  to  USDA  weekly  the  prices 
received  for  imported  lamb  cuts  sold  on 
the  domestic  market.  Additionally,  an 
importer  that  did  not  import  an  average 
of  5,000  metric  tons  of  lamb  meat 
products  during  the  immediately 
preceding  5  calendar  years  is  also 
required  to  report  the  above 
information,  if  USDA  determines  that 
the  person  should  be  considered  an 
importer  based  on  their  volume  of  lamb 
imports. 

Because  there  are  not  enough  daily 
sales  of  imported  products  to  meet  the 
confidentiality  guidelines  and  allow 
USDA  to  publish  daily  reports,  lamb 
importers  are  required  to  report  weekly 
prices  received  for  sales  of  imported 
boxed  lamb  cuts  sold  on  the  domestic 
market  during  the  prior  week  including 
the  quantity  of  each  transaction,  the 
type  of  sale,  the  branded  product 
characteristics,  the  product  state  of 
refrigeration,  the  cut  of  lamb,  the  trim 
specification,  the  cut  weight  range,  and 
the  product  delivery  period 

Boxed  lamb  is  defined  in  the  LMR 
regulations  to  mean  those  carlot-based 
portions  of  a  lamb  carcass  including 
fresh  primals,  subprimals,  cuts 
fabricated  from  subprimals.  excluding 
portion-control  cuts  such  as  chops  and 
steaks  similar  to  those  portion  cut  items 
described  in  the  Institutional  Meat 
Purchase  Specifications  (IMPS)  for 
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Fresh  Lamb  and  Mutton  Series  200,  and 
thin  meats  (e.g..  inside  and  outside 
skirts,  pectoral  meat,  cap  and  wedge 
meat,  and  blade  meat)  not  older  than  14 
days  from  date  of  manufacture:  fresh 
ground  lamb,  lamb  trimmings,  and 
boneless  processing  lamb  not  older  than 
7  days  from  date  of  manufacture;  frozen 
primals.  subprimals,  cuts  fabricated 
from  subprimals,  and  thin  meats  not 
older  than  180  days  from  date  of 
manufacture;  and  frozen  ground  lamb, 
lamb  trimmings,  and  boneless 
processing  lamb  not  older  than  90  days 
from  date  of  manufacture. 

In  the  period  since  the 
implementation  of  the  LMR  program  on 
April  2,  2001.  the  current  collection  of 
boxed  lamb  cuts  market  information  has 
prevented  AMS  from  publishing 
meaningful  market  information  on  sales 
of  imported  and  domestic  boxed  lamb 
cuts.  Because  of  this,  the  current 
definitions  of  the  terms  "carlot-based" 
and  "importer  '  under  the  LMR 
regulations  need  to  be  amended. 

In  the  LMR  regulations,  the  term 
"carlot-based^'  is  defined  as.  "any 
transaction  between  a  buyer  and  a  seller 
destined  for  three  or  less  delivery  stops 
consisting  of  one  or  more  individual 
boxed  lamb  items  or  any  combination  of 
carcass  weights."'  However,  in  practice, 
the  definition  of  carlot-based  has 
resulted  in  having  virtually  all  sales  of 
boxed  lamb  cuts  reported,  including 
distributive-based  transactions,  as 
frequently  packers  of  boxed  lamb  cuts 
do  not  know  the  exact  number  of  stops 
a  truck  will  make  at  the  time  that  the 
prices  are  established  and  the  sales  are 
made. 

Distributive-based  sales  are  largely 
comprised  of  unique,  value-added 
products  in  which  prices  often  reflect 
added  customer  ser\'ices.  Because  of  the 
uniqueness  of  the  distributive  trade  and 
the  potential  affect  that  the  inclusion  of 
such  information  might  have  on  the 
aggregated  reports  AMS  would  publish, 
it  was  not  intended  to  include  the 
information  in  the  LMR  program.  Such 
information  may  create  a  perception  of 
wide  price  ranges  in  market  reports  for 
boxed  lamb  cuts  and  could  send 
misleading  signals  to  producers  and 
packers  as  to  the  true  direction  of  the 
market  direction. 

AMS  has  discussed  and  reviewed  the 
issue  of  carlot-based  and  distributive- 
based  transactions  with  lamb  industry 
packers  and  processors.  Based  upon  its 
review  of  this  matter,  including  actual 
reporting  on  a  1.000  pounds  or  more 
basis,  AMS  believes  that  the  1,000 
pound  threshold  is  a  more  accurate 
dividing  line  between  carlot-based  sales 
and  distributive-based  sales  and  is 


consistent  with  the  original  intent  of  the 
regulation. 

In  order  to  conform  to  the  original 
intent  of  not  including  these  types  of 
transactions,  AMS  proposes  amending 
the  boxed  lamb  cuts  portion  of  the 
definition  of  "carlot-based"  (7  CFR 
59.300)  by  limiting  reportable  sales  of 
boxed  lamb  cuts  to  those  consisting  of 
1,000  pounds  or  more  of  one  or  more 
individual  boxed  lamb  items.  The  1,000 
pound  threshold  is  intended  to  separate 
out  distributive-based  transactions.  This 
proposal  would  amend  the  definition  of 
"carlot-based"  to  read,  "The  term 
"carlot-based",  when  used  in  reference 
to  lamb  carcass  sales,  means  any 
transaction  between  a  buyer  and  a  seller 
destined  for  three  or  less  delivery  stops 
consisting  of  any  combination  of  carcass 
weights,  provided,  however,  that  when 
used  in  reference  to  boxed  lamb  cuts 
sales,  the  term  "carlot-based"  means 
any  transaction  between  a  buyer  and  a 
seller  consisting  of  1,000  pounds  or 
more  of  one  or  more  individual  boxed 
lamb  items." 

AMS  is  proposing  to  establish  the 
1.000  pound  threshold  as  the  level 
dividing  the  majority  of  carlot-based 
sales  from  distributive-based  sales.  AMS 
believes  that  the  1.000  pound  threshold 
would  limit  the  submission  of 
information  on  boxed  lamb  cut  sales  to 
more  significant  sales  allowing  AMS  to 
publish  more  accurate  and  timely 
information  on  the  boxed  lamb  cuts 
market  while  reducing  the  submission 
of  information  by  covered  lamb  packers. 

In  the  LMR  regulations,  the  term 
"importer"  (7  CFR  59.300)  is  defined  as, 
"any  person  engaged  in  the  business  of 
importing  lamb  meat  products  that  takes 
ownership  of  such  lamb  meat  products 
with  the  intent  to  sell  or  ship  in  U.S. 
commerce.  For  any  calendar  year,  the 
term  includes  only  those  that  imported 
sn  average  of  5,000  metric  tons  of  lamb 
meat  products  per  year  during  the 
immediately  preceding  5  calendar  years. 
Additionally,  the  term  includes  those 
that  did  not  import  an  average  of  5,000 
metric  tons  of  lamb  meat  products 
during  the  immediately  preceding  5 
calendar  years,  if  USDA  determines  that 
the  person  should  be  considered  an 
importer  based  on  their  volume  of  lamb 
imports." 

Because  imported  products  comprise 
over  one-third  of  the  U.S.  market  (based 
on  U.S.  Census  Bureau  data,  66,882 
metric  tons  in  200«)  and  can  affect 
prices  for  domestic  lamb,  lamb 
importers  were  included  for  more 
complete  information  on  lamb  meat 
products  being  imported  into  the  U.S., 
including  the  types,  quantities,  and 
prices  of  thpse  products. 


In  the  comment  period  prior  to  the 
publication  of  the  final  rule  for  the  LMR 
program,  AMS  received  five  comments 
expressing  concern  that  the  lamb  import 
threshold  of  5,000  metric  tons  and  the 
domestic  lamb  packer  threshold  of  an 
average  75,000  head  per  year  for  each  of 
the  preceding  5  years  were  not 
comparable.  These  commenters  believed 
that  the  threshold  for  lamb  importers 
was  set  too  high  in  relation  to  the 
domestic  packer  threshold  and  should 
be  lowered  to  ensure  adequate  coverage 
of  the  imported  lamb  market.  At  that 
time.  AMS  expressed  concern  that 
lowering  the  threshold  would  increase 
the  number  of  smaller  importers  that 
would  be  required  to  report.  AMS 
believed  that  the  products  imported  by 
many  of  these  operations  were  so 
unique  that  AMS  would  be  unable  to 
report  them  without  disclosing 
proprietary  information.  AMS  expected 
that  the  5,000  metric  ton  lamb  importer 
threshold  would  cover  a  comparable 
percentage  of  the  lamb  imports  as 
slaughter  and  processing  are  being 
covered  by  the  cattle,  swine  and  lamb 
packer  definitions,  or  approximately 
80%  of  lamb  imported  into  the  U.S. 

During  the  period  since  the 
implementation  of  the  LMR  program  on 
April  2.  2001,  AMS  has  determined  that 
the  5.000  metric  ton  provision  limits  the 
number  of  covered  importers  to  a  level 
below  that  which  is  necessary  to  ensure 
confidentiality  of  published 
information.  As  a  result.  AMS  has  been 
unable  to  publish  market  information  on 
sales  of  imported  boxed  lamb  cuts. 

When  AMS  formulated  its  initial 
estimates  on  the  number  of  importers 
that  would  be  required  to  report  under 
LMR.  it  was  anticipated  that  six 
companies  would  meet  the  5.000  metric 
ton  threshold.  However,  after 
implementation  of  the  LMR  program,  it 
was  determined  that  the  5.000  metric 
ton  threshold  did  not  cover  a  sufficient 
number  of  lamb  importers  necessary  to 
publish  market  information  on  imported 
lamb  in  accordance  with  the 
confidentiality  provisions  of  the  Act. 
After  analyzing  U.S.  Customs  Service 
data  for  total  lamb  imported  for  each  of 
the  5  years  between  1998  and  2002. 
AMS  believes  that  the  proposed  2.500 
metric  ton  threshold  would  cover  eight 
lamb  importers  which  would  allow 
AMS  to  collect  and  publish  market 
reports  on  the  imported  boxed  lamb  cuts 
market  in  accordance  with  the 
confidentiality  provisions  of  the  Act. 

AMS  proposes  amending  the 
definition  of  "importer"  to  lower  the 
existing  5,000  metric  ton  provision  to 
2,500  metric  tons.  This  proposal  would 
amend  the  definition  of  "importer"  to 
read,  "The  term  importer'  means  any 
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person  engaged  in  the  business  of 
importing  lamb  meat  products  who 
takes  ownership  of  such  lamb  meat 
products  with  the  intent  to  sell  or  ship 
in  U.S.  commerce.  For  any  calendar 
year,  the  term  includes  only  those  that 
imported  an  average  of  2.500  metric 
tons  of  lamb  meat  products  per  year 
during  the  immediateh  preceding  5 
calendar  years.  Additionally,  the  term 
includes  those  that  did  not  import  an 
average  of  2,500  metric  tons  of  lamb 
meat  products  during  the  immediately 
preceding  5  calendar  years,  if  USDA 
determines  that  the  person  should  be 
considered  an  importer  based  on  their 
volume  of  lamb  imports. 

The  establishment  of  the  2,500  metric 
tons  provision  would  be  more 
consistent  with  the  75.000  head 
provision  defining  a  lamb  packer  for 
purposes  of  livestock  mandatory 
reporting.  The  2.500  metric  ton 
provision  is  equal  to  approximately  5.5 
million  pounds  of  lamb  meat  product 
(2.500  X  2204.6  =  5.511,500  pounds). 
The  75,000  head  provision  is  equal  to 
approximately  5,3  million  pounds  of 
lamb  meat  product  based  upon  an 
average  lamb  carcass  weight  of  71 
pounds  (National  Agricultural  Statistics 
Service  data  for  2001)  (75,000  x  71  = 
5,325,000  pounds). 

AMS  welcomes  written  comments  on 
the  proposed  changes.  All  comments 
will  become  a  matter  of  public  record. 

Executive  Orders  12866  and  12988 

Although  not  economically 
significant,  this  proposed  rule  has  been 
determined  to  be  significant  for 
purpt)ses  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB).  Regulations  must  be  designed  in 
the  most  cost-effective  manner  possible 
to  obtain  the  regulatory  objective  while 
imposing  the  least  burden  on  society, 
AMS  has  prepared  a  Regulatory  Impact 
Assessment  (RIA)  consisting  of  a 
statement  of  the  need  for  the  proposed 
action,  an  examination  of  alternative 
approaches,  and  an  analysis  of  the 
benefits  and  costs, 

.Veed  for  Proposed  Action.  As  stated 
in  the  background  section,  the  current 
definition  of  carlot-based  in  the  LMR 
regulations  has  resulted  in  requiring 
nearly  all  sales  of  boxed  lamb  cuts  to  be 
reported,  mcluding  distributive-based 
transactions.  It  was  not  the  Agency's 
intent  to  include  this  tvpe  of 
information  in  the  LMR  program  as  it 
may  have  created  a  perception  of  wide 
price  ranges  in  market  reports  for  boxed 
lamb  cuts  and  could  send  misleading 
signals  to  producers  and  packers  as  to 
the  true  direction  of  the  market. 


AMS  believes  that  amending  the 
boxed  lamb  cuts  portion  of  the 
definition  of  "carlot-based"  by  limiting 
reportable  sales  of  boxed  lamb  cuts  to 
those  consisting  of  1.000  pounds  or 
more  of  one  or  more  individual  boxed 
lamb  items  would  limit  the  submission 
of  information  on  boxed  lamb  cut  sales 
to  significant  sales,  thus  allowing  AMS 
to  publish  more  accurate  and  reliable 
market  information  and  reduce  the 
submission  of  information  by  covered 
lamb  packers. 

The  current  definition  of  "importer" 
in  the  LMR  regulations  has  also  resulted 
in  difficulties  in  reporting  market 
information  on  sales  of  imported  boxed 
lamb  cuts.  For  any  calendar  year,  the 
term  "importer"  includes  only  those 
that  import  an  average  of  5,000  metric 
tons  of  lamb  meat  products  during  the 
immediately  preceding  5  calendar  years. 
AMS  expected  that  the  5.000  metric  ton 
threshold  would  cover  a  comparable 
percentage  of  lamb  imports  as  slaughter 
and  processing  are  being  covered  by  the 
cattle,  swine,  and  lamb  packer 
definitions,  or  approximately  80%  of 
lamb  imported  into  the  U.S.  However, 
this  has  not  been  the  case.  When  this 
program  was  initially  implemented, 
only  two  importers  would  have  been 
covered  under  the  LMR  program  which 
hindered  AMS"  ability  to  collect  and 
publish  market  information  on  imported 
boxed  lamb  cuts. 

AMS  believes  that  amending  the 
definition  of  importer  to  lower  the 
existing  5.000  metric  ton  threshold  to 
2,500  metric  tons  would  now  cover 
eight  lamb  importers  and  would  allow 
AMS  to  collect  and  publish  market 
reports  on  the  imported  boxed  lamb  cuts 
market. 

Alternatives.  Various  methods  were 
considered  by  which  the  objectives  of 
the  rule  could  be  accomplished.  The 
Agency  looked  at  other  ways  of  defining 
carlot-based  such  that  distributive-sales 
would  not  be  covered,  including  using 
500  pounds  as  the  threshold.  However 
after  discussions  with  lamb  industry 
packers  and  processors,  AMS  believes 
that  a  500  pound  threshold  could  result 
in  the  inclusion  of  products  for  which 
prices  could  be  established  on  factors 
other  than  the  market  value  and  that  a 
1 ,000  pound  threshold  would  be  a  more 
accurate  dividing  line  between  carlot- 
based  sales  and  distributive-based  sales. 
The  Agency  also  looked  at  other  ways 
of  defining  the  term  importer,  AMS 
received  several  comments  in  the 
comment  period  prior  to  the  publication 
of  the  final  LMR  regulations  which 
supported  a  threshold  of  2,500  metric 
tons  in  defining  an  importer.  At  that 
time,  AMS  believed  that  this  level 
would  preclude  AMS  from  reporting  a 


significant  number  of  transactions  due 
to  confidentiality  guidelines.  However. 
AMS  now  believes  that  lowering  the 
threshold  to  2,500  metric  tons  would 
cover  eight  importers  which  is  a 
sufficient  number  of  importers  to  allow 
AMS  to  publish  market  information 
without  disclosing  proprietary 
information. 

Summon'  of  Benefits.  This  proposal 
would  allow  AMS  to  collect  and  publish 
market  reports  on  the  imported  boxed 
lamb  cuts  market.  As  imports  account 
for  over  one-third  of  the  U.S.  market  and 
can  greatly  impact  the  prices  for 
domestic  lamb,  implementation  of  this 
rule  would  enable  participants  to  better 
evaluate  market  conditions  and  make 
more  informed  marketing  decisions, 
thus  improving  the  reporting  services  of 
AMS. 

Summan^  of  Costs.  In  the  final  LMR 
regulations'  (65  FR  75464),  AMS 
prepared  a  complete  cost  analysis  of  the 
LMR  program.  This  amendment  is  not 
anticipated  to  substantially  change  these 
prior  estimates.  AMS  estimates  that  the 
total  annual  burden  on  each  small  lamb 
importer  would  remain  at  S2,070, 
including  S87  for  annual  costs 
associated  with  electronically 
submitting  data.  Si  50  for  annual  share 
of  initial  startup  costs  of  S750,  and 
Si. 830  for  the  storage  and  maintenance 
of  electronic  files  that  were  submitted  to 
AMS.  AMS  estimates  that  the  total 
annual  burden  on  each  small  lamb 
packer  would  remain  at  S7, 860. 
including  S5.875  for  annual  costs 
associated  with  electronically 
submitting  data.  Si 50  for  annual  share 
of  initial  startup  costs  of  S750.  and 
SI, 830  for  the  storage  and  maintenance 
of  electronic  files  that  were  submitted  to 
AMS.  The  estimate  of  the  number  of 
importers  that  would  be  required  to 
repcr*  would  increase  from  six  to  eight. 

Tlus  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
lustice  Reform,  and  is  not  intended  to 
have  retroactive  effect.  States  and 
political  divisions  of  States  are 
specifically  preempted  by  §  259  of  the 
Act  from  imposing  requirements  in 
addition  to.  or  inconsistent  with,  any 
requirements  of  the  Act  with  respect  to 
the  submission  or  publication  of 
information  on  the  prices  and  quantities 
of  livestock  or  livestock  products. 
Further,  the  Act  does  not  restrict  or 
modify  the  authority  of  the  USDA  to 
administer  or  enforce  the  Packers  and 
Stockyards  Act,  1921  [7  U.S.C.  181  et 
seq.]:  administer,  enforce,  or  collect 
voluntary  reports  under  the  Act  or  any 
other  laws:  or  access  documentary 
evidence  as  provided  under  sections  9 
and  10  of  the  Federal  Trade  Commission 
Act  [15  U.S.C.  49.  50],  There  are  no 


61144 


Federal  Register/ Vol.  68.  No.  207 /Monday,  October  27,  2003 / Proposed  Rules 


administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Civ'l  Rights  Review 

In  promulgating  the  final  LMR 
regulations  (65  FR  75464),  AMS 
considered  the  potential  civil  rights 
implications  on  minorities,  women,  or 
persons  with  disabilities  and  prepared  a 
Civil  Rights  Impact  Analysis  to  ensure 
that  no  person  or  group  shall  be 
discriminated  against  on  the  basis  of 
race,  colo'-.  sex,  national  origin,  religion, 
age.  disability,  or  marital  or  family 
status. 

The  proposed  amendments  to  the 
LMR  regulations  do  not  alter  any  of  the 
findings  of  the  Civil  Rights  Impact 
Analysis  on  the  LMR  regulations. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  [5 
U.S.C.  601  et  seq.\.  The  purpose  of  the 
RFA  is  to  consider  the  economic  impact 
of  a  rule  on  small  business  entities. 
Alternatives,  which  would  accomplish 
the  objectives  of  the  rule  without 
unduly  burdening  small  entities  or 
erecting  barriers  that  would  restrict  their 
ability  to  compete  in  the  marketplace 
have  been  evaluated  Regulaton,'  action 
should  be  appropriate  to  the  scale  of  the 
businesses  subject  to  the  action.  The 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  AMS  concerning  the 
mandator,-  reporting  of  livestock 
information.  The  Act  (7  U.S.C.  1635- 
16.36)  requires  AMS  to  collect  and 
publish  livestock  market  information. 
The  required  information  is  only 
available  directly  from  those  entities 
required  to  report  under  the  Act  and  by 
the  LMR  regulations  and  exists  nowhere 
else.  Therefore,  the  LMR  regulations  do 
not  dupli^:ate  market  information 
reasonablv  accessible  to  the  Agency. 

In  formulating  this  proposed  rule, 
particular  consideration  was  given  to 
reducing  the  burden  on  entities  while 
still  achieving  the  objectives  of  the  LMR 
regulations.  Accordingly,  proposed  - 
thresholds  were  set  which  would 
redefine  those  sales  transactions 
considered  to  be  "carlot-based"  and 
therefore  required  to  be  reported  under 
the  LMR  program,  and  those  entities 
which  would  be  required  to  report 
mformation  on  sales  of  imported  bo.xed 
lamb  cuts  including  applicable  branded 
product 

The  proposal  would  require  packers 
to  report  information  on  carlot-based 
sales  transactions  of  boxed  lamb  cuts 
consisting  of  1,000  pounds  or  more  of 
one  or  more  individual  boxed  lamb 


items.  The  definition  of  "carlot-based" 
would  be  amended  to  read,  "The  term 
"carlot-based",  when  used  in  reference 
to  lamb  carcass  sales,  mecins  any 
transaction  between  a  buyer  and  a  seller 
destined  for  three  or  less  delivery  stops 
consisting  of  any  combination  of  carcass 
weights.  When  used  in  reference  to 
boxed  lamb  cuts  sales,  the  term  "carlot- 
based"  means  any  transaction  between 
a  buyer  and  a  seller  consisting  of  1,000 
pounds  or  more  of  one  or  more 
individual  boxed  lamb  items." 

Additionally,  the  proposal  would  also 
require  importers  that  imported  an 
average  of  2.500  metric  tons  of  lamb 
meat  products  per  year  to  report 
information  on  sales  transactions  of 
boxed  lamb  cuts.  The  definition  of 
"importer"  would  be  amended  to  read, 
"For  any  calendar  year,  lamb  importers 
that  imported  an  average  of  2,500  metric 
tons  of  lamb  meat  products  per  year 
during  the  immediately  preceding  5 
calendar  years  would  be  required  to 
report.  Additionally,  lamb  importers 
that  did  not  import  an  average  of  2,500 
metric  tons  of  lamb  meat  products 
during  the  immediately  preceding  5 
calendar  years  if  the  USDA  determines 
that  the  person  should  be  considered  an 
importer  based  on  the  volume  of  lamb 
imports  are  required  to  report." 

Implementation  of  the  proposed 
amendment  redefining  the  term  "carlot- 
based"  would  not  change  the  number  of 
entities  required  to  submit  information 
on  sales  of  boxed  lamb  cuts  under  the 
LMR  regulations. 

Implementation  of  the  proposed 
amendment  redefining  the  term 
"importer"  would  slightly  increase  the 
original  estimate  of  the  number  of  lamb 
importers  required  to  submit 
information  on  sales  of  imported  boxed 
lamb  cuts  under  the  LMR  regulations. 
After  analyzing  the  U.S.  Customs 
Service  data  for  total  lamb  imported  into 
the  U.S.  by  importer  for  each  of  the  5 
years  between  1998  and  2002,  AMS 
believes  that  the  2.500  metric  ton 
threshold  would  now  cover  eight 
importers  of  lamb  into  the  U.S.  (one 
importer  is  also  a  packer). 

Accordingly,  we  also  have  prepared  a 
regulatory  flexibility  analysis.  The  RFA 
compares  the  size  of  meat  packing 
plants  to  the  Standard  Industrial  Code 
(SIC)  established  by  the  Small  Business 
Adm.inistration  (SBA)  [13  CFR  121.201] 
to  determine  the  percentage  of  small 
businesses  within  the  meat  packing 
industry  and  the  wholesale  meat 
products  trade,  including  importers. 
Under  these  size  standards,  meat 
packing  companies  with  500  or  less 
employees  are  considered  small 
business  entities  (SIC  2011)  and  lamb 
importers  with  100  or  less  employees 


are  considered  small  business  entities 
(SIC  5147). 

The  objective  of  this  proposed  rule  is 
to  improve  the  price  and  supply 
reporting  services  of  USDA.  AMS 
believes  that  this  objective  can  be 
accomplished  by  amending  the 
definitions  of  the  terms  "carlot-based" 
and  "importer"  in  the  LMR  regulations. 

The  LMR  regulations  provide  for  the 
mandatory  reporting  of  market 
information  by  livestock  packers  who 
for  any  calendar  year  have  slaughtered 
a  certain  number  of  livestock  during  the 
immediately  preceding  5  calendar  vears. 
Lamb  plants  required  to  report  include 
those  that  for  any  calendar  year 
slaughter  or  process  the  equivalent  of 
75.000  head  per  year  during  the 
immediately  preceding  5  calendar  years. 
Additionally,  for  any  calendar  year  lamb 
importers  that  imported  an  average  of 
5,000  metric  tons  of  lamb  meat  products 
per  calendar  year  during  the 
immediately  preceding  5  calendar  years 
are  also  required  to  report  details  of 
their  purchases.  Additionally,  lamb 
packers  and  lamb  meat  processors  and 
importers  that  did  not  slaughter  or 
process  the  equivalent  of  75.000  head 
per  year  or  import  5.000  metric  tons  of 
lamb  meat  products  per  year  during  the 
immediately  preceding  5  calendar  vears 
are  required  to  report  if  the  USD.'\ 
determines  that  they  should  be 
considered  an  importer  based  on  their 
volume  of  lamb  imports.  This  proposed 
rule  would  amend  the  LMR  regulations 
to  redefine  those  entities  considered  as 
importers  by  changing  the  5.000  metric 
ton  provision  to  2.500  metric  tons. 

Tne.se  packers  and  importers  are 
required  to  report  the  details  of  all 
transactions  involving  domestic  sales  of 
boxed  lamb  cuts  including  applicable 
branded  product,  and  imported  boxed 
lamb  cuts  including  applicable  branded 
product  to  AMS.  Lamb  information  is 
reported  to  AMS  according  to  the 
schedule  mandated  by  the  LMR 
regulations  with  sales  of  boxed  lamb 
cuts  reported  once  each  day.  Previous 
week  sales  of  imported  boxed  lamb  cuts 
including  applicable  branded  boxed 
lamb  cuts  are  reported  once  weeklv  on 
the  first  reporting  day  of  the  week. 

For  any  calendar  year,  lamb  packers 
required  to  report  include  those  that 
slaughtered  or  processed  the  equivalent 
of  75,000  head  per  year  during  each  of 
the  immediately  preceding  5  calendar 
years.  Also  included  are  processing 
plants  that  did  not  slaughter  or  process 
an  average  of  75,000  lambs  during  the 
immediately  preceding  5  calendar  years 
but  are  determined  to  be  a  packer  by 
USDA  based  on  the  capacity  of  the 
processing  plant.  For  any  calendar  vear, 
an  importer  that  imported  an  average  of 
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2.500  metric  tons  of  lamb  meat  products 
per  year  during  the  immediately 
preceding  5  calendar  years  would  be 
required  to  report  under  this  proposed 
rule.  Additionally,  a  lamb  importer  that 
did  not  import  an  average  of  2.500 
metric  tons  of  lamb  meat  products 
during  the  immediately  preceding  5 
calendar  years  would  also  be  required  to 
report  under  this  proposed  rule  if  USDA 
determines  that  the  person  should  be 
considered  an  importer  based  on  the 
volume  of  lamb  imports.  Under  this 
proposal.  20  individual  plants  including 
importers  would  be  required  to  report 
information  on  bo.xed  lamb  sales.  Based 
on  the  criteria  established  by  the  SBA  to 
classify  small  businesses  (SIC  2011  and 
5147).  all  20  of  these  lamb  plants  and 
importers  would  be  considered  small 
businesses  with  no  lamb  packer 
employing  more  than  500  people  and  no 
lamb  importer  employing  more  than  100 
people.  The  figure  of  20  lamb  packer 
and  importer  plants  required  to  report 
represents  appro.ximately  3.0%  of  the 
lamb  plants  and  importers  in  the  U.S. 
Nearly  all  of  the  remaining 
approximately  97.0%  of  lamb  plants 
and  importers  would  be  considered 
small  businesses  and  would  be  exempt 
from  mandatory  reporting. 

The  LMR  regulations  require  the 
reporting  of  specific  market  information 
regarding  the  buying  and  selling  of 
livestock  and  livestock  products.  The 
information  is  reported  to  AMS  by 
electronic  means  and  the  adoption  of 
the  proposed  rule  would  not  affect  this 
requirement.  Electronic  reporting 
involves  the  transfer  of  data  from  a 
packer's  or  importer's  electronic 
recordkeeping  system  to  a  centrally 
located  AMS  electronic  database.  'The 
packer  or  importer  is  required  to 
organize  the  information  in  an  AMS- 
approved  format  before  electronically 
transmitting  the  information  to  AMS. 

Once  the  required  information  has 
been  entered  into  the  .\MS  database,  it 
is  aggregated  and  processed  into  various 
market  reports  which  are  released 
according  to  the  daily  and  weekly  time 
schedule  set  forth  in  the  LMR 
regulations.  As  an  alternative.  AMS  also 
developed  and  made  available  web- 
based  input  forms  for  submitting  data 
online  as  AMS  found  that  some  of  the 
smaller  entities  covered  under 
mandatory  price  reporting  would 
benefit  from  such  a  web-based 
submission  system. 

In  the  LMR  regulations.  AMS 
estimated  the  total  annual  burden  on 
each  small  lamb  packer  to  be  $7,860 
including  S5.875  for  annual  costs 
associated  with  electronically 
submitting  data.  SI  50.00  for  annual 
share  of  initial  startup  costs  of  $750,  and 


$1,830  for  the  storage  and  maintenance 
of  electronic  files  that  were  submitted  to 
AMS.  AMS  estimated  the  total  annual 
burden  on  each  small  importer  of  lamb 
to  be  $2,070  including  $87  for  annual 
costs  associated  with  electronically 
submitting  data,  $150.00  for  annual 
share  of  initial  startup  costs  of  $750.  and 
$1,830  for  the  storage  and  maintenance 
of  electronic  files  that  were  submitted  to 
AMS. 

This  proposed  rule  does  not 
substantially  change  these  prior 
estimates.  While  adjusting  the  5.000 
metric  ton  provision  that  establishes 
those  lamb  importers  covered  under  the 
LMR  regulations  to  2,500  metric  tons 
increases  the  number  of  lamb  importers 
required  to  report  to  eight,  the  estimated 
annual  cost  burden  per  importer  of 
$2,070  remains  the  same.  Amending  the 
definition  for  the  term  "carlot-based"  bv 
limiting  covered  sales  of  boxed  lamb 
cuts  to  those  consisting  of  1,000  pounds 
or  more  of  one  or  more  individual  boxed 
lamb  items  would  be  expected  to  lessen 
the  number  of  covered  sales  transactions 
that  are  submitted  to  AMS.  However, 
AMS's  submission  burden  estimates 
were  based  on  lamb  packers  and 
importers  using  electronic  reporting 
methods  to  automatically  compile  and 
submit  required  information.  AMS 
believes  the  burden  savings  resulting 
from  electronically  compiling  and 
submitting  a  reduced  number  of  sales 
transactions  to  be  negligible  considering 
that  the  speed  of  electronic  systems  is 
measured  in  milliseconds. 

Each  packer  and  importer  required  to 
report  information  to  USDA  must 
maintain  such  records  as  are  necessary 
to  verif}'  the  accuracy  of  the  information 
provided  to  AMS.  This  includes 
information  regarding  price,  class,  head 
count,  weight,  quality  grade,  yield 
grade,  and  other  factors  necessary  to 
adequately  describe  each  transaction. 
These  records  are  already  kept  by  the 
industry.  Reporting  packers;  and 
importers  are  required  by  the  LMR 
regulations  to  maintain  and  to  make 
available  the  original  contracts, 
agreements,  receipts,  and  other  records 
associated  with  any  transaction  relating 
to  the  purchase,  sale,  pricing, 
transportation,  delivery,  weighing, 
slaughter,  or  carcass  characteristics  of 
all  livestock.  Reporting  packers  and 
importers  are  also  required  to  maintain 
copies  of  the  information  provided  to 
AMS.  All  of  the  above-mentioned 
paperwork  must  be  kept  for  at  least  2 
years.  Packers  and  importers  are  not 
required  to  report  any  other  new  or 
additional  information  that  they  do  not 
generally  have  available  or  maintain. 
Further,  they  are  not  required  to  keep 
any  information  that  would  prove 


unduly  burdensome  to  maintain.  The 
paperwork  burden  that  is  imposed  on 
the  packers  and  importers  is  further 
discussed  in  the  section  entitled 
Paperwork  Reduction  Act  that  follows. 

In  addition,  AMS  has  not  identified 
any  relevant  Federal  rules  that  are 
currently  in  effect  that  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Professional  skills  required  for 
recordkeeping  under  the  LMR 
regulations  are  not  different  than  those 
already  employed  by  the  reporting 
entities.  Reporting  is  accomplished 
using  computers  or  similar  electronic 
means.  This  proposed  rule  does  not 
affect  the  professional  skills  required  for 
recordkeeping. 

The  LMR  regulations  require  lamb 
slaughter  and  processing  plants  and 
lamb  importers  of  a  certain  size  to  report 
information  to  the  USDA  at  prescribed 
times  throughout  the  day  and  week.  The 
LMR  regulations  already  exempt  many 
small  businesses  by  the  establishment  of 
daily  slaughter,  processing,  and  import 
capacity  thresholds.  Based  on  figures 
published  by  the  National  Agricultural 
Statistics  Service,  there  were  538  lamb 
federally  inspected  slaughter  plants 
operating  in  the  U.S.  at  the  end  of  2001 . 
The  LMR  regulations  require  20  lamb 
packers  and  importers  to  report 
information  (approximately  2%  of  all 
federally  inspected  lamb  plants  and 
approximately  1%  of  all  lamb 
importers).  Therefore,  approximately 
98%  of  all  lamb  packers  and 
approximately  99%  of  lamb  importers 
are  not  required  to  report.  As  discussed 
earlier,  this  proposed  rule  does  not 
change  this  requirement. 

With  regard  to  alternatives,  if  the 
definitions  of  importer  and  Ccu^lot-based 
are  not  changed,  AMS  would  continue 
to  be  hindered  in  reporting  more 
accurate  and  reliable  information  on 
sales  of  imported  and  domestic  boxed 
lamb  cuts. 

AMS  will  continue  to  work  actively 
with  those  small  businesses  required  to 
report  to  minimize  the  burden  on  them 
to  the  maximum  extent  practicable. 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulation  (5 
CFR  Part  1320)  that  implements  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  information  collection 
has  been  previously  approved  by  OMB 
and  assigned  OMB  control  number 
0581-0186.  A  revised  information 
collection  package  has-been  submitted 
to  OMB  for  approval  of  a  15  hour 
increase  in  total  burden  hours. 

The  purpose  of  this  proposed  rule  is 
to  amend  the  LMR  regulations  (65  FR 
75464)  to  modif\'  the  requirement  for 
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the  submission  of  information  on 
domestic  and  imported  boxed  lamb  cuts 
sales.  All  other  provisions  of  the  LMR 
regulation.s  will  remain  the  same. 
Adjusting  the  5.000  metric  ton  provision 
that  establishes  those  lamb  importers 
covered  under  the  LMR  regulations  to 
2.500  metric  tons  increases  the 
estimated  number  of  lamb  importers 
required  to  report  from  six  to  eight.  This 
change  will  not  substantially  impact  the 
overall  total  burden  hours,  the 
estimated  annual  cost  burden  per 
importer  of  S2,070  remains  the  same. 
Amending  the  definition  for  the  term 
"carlot-based"  by  limiting  covered  sales 
of  boxed  lamb  cuts  to  those  consisting 
of  1.000  pounds  or  more  of  one  or  more 
individual  boxed  lamb  items  would  be 
expected  to  lessen  the  number  of 
covered  sales  transactions  required  to  be 
submitted  to  AMS.  However.  AMS's 
submission  burden  estimates  were 
based  on  lamb  packers  and  importers 
using  electronic  reporting  methods  to 
automatically  compile  and  submit 
required  information.  AMS  believes  the 
burden  savings  resulting  from 
electronically  compiling  and  submitting 
a  reduced  number  of  sales  transactions 
to  be  negligible  considering  that  the 
speed  of  electronic  systems  is  measured 
in  milliseconds. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 
Elimination  Act  which  provides  for  the 
use  of  information  resources  to  improve 
the  efficiency  and  effectiveness  of 
governmental  operations,  including 
providing  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  extent 
practicable. 

List  of  Subjects  in  7  CFR  Part  59 

Lamb,  Livestock,  Reporting,  Importer. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  I.  of  Title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  59— LIVESTOCK  MANDATORY 
REPORTING 

1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  1621  et.  seq. 
Subpart  D — Lamb  Reporting 

§59.300    [Amended] 

2.  The  definition  of  the  term  Carlot- 
based  is  revised  to  read  as  follows: 

The  term  Carlot-based  when  used  in 
reference  to  lamb  carcass  sales  means 
anv  transaction  betv\-een  a  buyer  and  a 
seller  destined  for  three  or  more 
deliver\'  stops  consisting  of  any 
combination  of  carcass  weights.  When 


used  in  reference  to  boxed  lamb  cuts 
sales,  the  term  Carlot-based  means  any 
transaction  between  a  buyer  and  a  seller 
consisting  of  1,000  pounds  or  more  of 
one  or  more  individual  boxed  lamb 
items. 

3.  In  the  definition  of  the  term 
Importer,  the  number  "5,000"  is  revised 
to  read  "2,500"  each  time  it  appears. 

Dated:  October  21.  2003. 

A.J,  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

|FR  Doc.  03f  27015  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV03-966-4  PR] 

Tomatoes  Grown  in  Florida:  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Florida  Tomato  Committee  (Committee) 
for  the  2003-2004  and  subsequent  fiscal 
periods  from  $.02  to  $.025  per  25-pound 
container  or  equivalent  of  tomatoes 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  tomatoes 
grown  in  Florida.  Authorization  to 
assess  tomato  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  began 
August  1  and  ends  July  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
November  26.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW..  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regulai^^ 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.htm]. 


FOR  FURTHER  INFORMATION  CONTACT: 

Doris  jamieson.  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs.  AMS.  USDA.  799  Overlook 
Drive,  Suite  A,  Winter  Haven,  FL 
33884-1671:  telephone:  (863)  324-3375 
Fax:  (863)  325-8793:  or  George  Kelhart, 
Technical  Advisor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938. 

Small  businesses  mav  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  125  and  Order  No.  966,  both  as 
amended  (7  CFR  part  966),  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  tomato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
tomatoes  beginning  on  August  1,  2003, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  mav  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  anv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
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petition.  The  Act  provides  that  the 

district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2003-04  and 
subsequent  fiscal  periods  from  S.02  to 
$.025  per  25-pound  container  or 
equivalent  of  tomatoes. 

The  Florida  tomato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  of 
Florida  tomatoes.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  tne  2001-02  and  subsequent  fiscal 
periods,  the  Committee  recommended. 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA  (68  FR 
15338.  March  31.  2003;  66  FR  56599, 
November  9.  2001). 

The  Committee  met  on  September  4, 
2003,  and  unanimously  recommended 
2003-04  expenditures  of  $1,773,100  and 
an  assessment  rate  of  $0,025  per  25- 
pound  container  of  tomatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $1,910,840  The 
assessment  rate  of  $0,025  is  $.005  higher 
than  the  rate  currently  in  effect.  The 
number  of  assessable  containers  during 
2003-04  is  estimated  to  be  50  million 
and  the  recommended  assessment  rate 
would  generate  $1,250,000  in  income. 
The  Committee's  financial  reserve  is 
now  estimated  to  be  $1,767,427  and  is 
available  to  cover  the  deficit  in 
assessment  income.  The  increased 
assessment  rate  would  allow  the 
Committee  to  maintain  its  financial 
reserve  at  a  level  it  deems  appropriate. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  $700,000 
for  education  and  promotions,  $405,000 
for  salaries,  $320,000  for  research, 
$49,000  for  employee  health  insurance, 


and  $61,000  for  employee  retirement. 
Budgeted  expenses  for  these  items  in 
2002-03  were  $900,000  for  education 
and  promotion,  $370,730  for  salaries, 
$320,000  for  research,  $38,250  for 
employee  health  insurance,  and  $54,860 
for  employee  retirement,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
examining  anticipated  expenses  and 
expected  shipments  of  Florida  tomatoes 
and  considermg  available  reserves.  As 
mentioned  earlier,  tomato  shipments  for 
the  year  are  estimated  at  50  million 
which  should  provide  $1,250,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  currently  total 
$1,767,427  and  are  withm  the  maximum 
permitted  by  the  order  of  not  to  exceed 
one  fiscal  period's  expenses  as  stated  in 
§966.44. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-04  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulators  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulator}'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  tomatoes  in  the  production 
area  and  approximately  80  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  armual  receipts  are  less 
than  $5,000,000. 

Based  on  industry  and  Committee 
data,  the  average  annual  price  for  fresh 
Florida  tomatoes  during  the  2002-03 
season  was  approximately  $9.59  per  25- 
pound  container  or  equivalent,  and  total 
fresh  shipments  for  the  2002-03  season 
were  50,974.342  25-pound  equivalent 
cartons  of  tomatoes.  Committee  data 
indicates  that  approximately  25  percent 
of  the  handlers  handle  94  percent  of  the 
total  volume  shipped  outside  the 
regulated  area.  Based  on  the  average 
annual  price  of  $9.59  per  25-pound 
container,  about  75  percent  of  handlers 
could  be  considered  small  businesses 
under  SBA's  definition.  Therefore,  the 
majority  of  handlers  of  Florida  tomato 
handlers  may  be  classified  as  small 
entities.  It  also  is  believed  that  the 
majority  of  Florida  tomato  producers 
may  be  classified  as  small  entities.  This 
rule  would  increase  the  assessment  rate 
established  for  the  Committee  and 
collected  from  handlers  for  the  2003-04 
and  subsequent  fiscal  periods  from 
$0.02  to  $0,025  per  25-pound  container 
of  tomatoes,  The  Conunittee 
unanimously  recommended  2003-04 
expenditures  of  $1,773,100  and  an 
assessment  rate  of  $0,025  per  pound 
container.  The  proposed  assessment  rate 
of  $0,025  is  $0,005  higher  than  the 
2002-03  rate.  The  quantity  of  assessable 
tomatoes  for  the  2003-04  season  is 
estimated  at  50  million  25-pound 
cartons.  Thus,  the  $0,025  rate  should 
provide  $1,250,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  year  include  $700,000  for 
education  and  promotions.  $405,000  for 
salaries,  $320,000  for  research,  $49,000 
for  employee  health  insurance,  and 
$54,860  for  employee  retirement. 
Budgeted  expenses  for  these  items  in 
2002-03  were  $900,000  for  education 
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and  promotion,  $370,730  for  salaries, 
S320.000  for  research.  S38.250  for 
employee  health  Insurance,  and  S.'54,860 
for  employee  retirement,  respectively. 

As  previously  mentioned,  the  number 
of  assessable  containers  during  2003-04 
is  estimated  to  be  50  million  and  the 
recommended  assessment  rate  would 
generate  51,250,000  in  income.  The 
Committee's  financial  reserve  is  now 
estimated  to  be  Si. 767.427  and  is 
available  to  cover  the  deficit  in 
assessment  income.  The  increased 
assessment  rate  would  allow  the 
Committee  to  maintain  its  financial 
reserve  at  a  level  it  deems  appropriate. 

The  Committee  reviewed  and 
unanimouslv  recommended  2003-04 
expenditures  of  Si. 773, 100  which 
inc:luded  increases  in  administrative 
and  office  salaries,  research,  and 
education  and  promotion  programs. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Executive  Subcommittee, 
Finance  Subcommittee,  Research 
Subcommittee,  and  Education  and 
Promotion  Subcommittee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
tomato  industry.  The  assessment  rate  of 
SO. 025  per  25-pound  container  of 
tomatoes  was  determined  by  examining 
the  anticipated  expenses  and  expected 
shipments  and  considering  available 
reserves.  The  recommended  assessment 
rate  would  generate  SI. 250. 000  in 
income.  This  is  approximately  5523,100 
below  the  anticipated  expenses,  which 
the  Committee  determined  to  be 
acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  season  indicates  that  the 
grower  price  for  the  2003-04  season 
could  range  between  56.45  and  510.37 
per  25-pound  container  of  tomatoes. 
Therefore,  the  estimated  assessment 
revenue  for  the  2003-04  as  a  percentage 
of  total  grower  revenue  could  range 
between  .4  and  .2  percent,  respectively. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Florida 
tomato  industry-  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 


Committee  meetings,  the  September  4, 
2003.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 
-    This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Florida  tomato  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.htwl.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003-04  fiscal  period  began  on  August, 
1.  2003,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
tomatoes  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
fiscal  periods. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  proposed  to 
be  amended  as  follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA  j 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  966.234  is  revised  to  read 
as  follows: 

§  966.234    Assessment  rate. 

On  and  after  August,  1,  2003,  an 
assessment  rate  of  $0,025  per  25-pound 
container  or  equivalent  is  established 
for  Florida  tomatoes. 


Dated:  October  21.  2003. 
A.J.  Yates. 

Administrator.  Agricultuml  Marketing 

Service. 

[FR  Doc  .  0,^-27014  Filed  10-24-03;  8:45  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Parts  103,  214,  and  299 
[ICE  No.  2297-03] 
RIN  1653-AA23 

Authorizing  Collection  of  the  Fee 
Levied  on  F,  J,  and  M  Nonimmigrant 
Classifications  Under  Public  Law  104- 
208 

agency:  Department  of  Homeland 

Security. 

ACTION:  Proposed  rule. 

SUMMARY:  On  March  1,  2003,  the  former 
Immigration  and  Naturalization  Service 
(Service)  transferred  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security  (DHS).  pursuant 
to  the  Homeland  Security  Act  of  2002 
(HSA)  (Public  Law  107-296).  The 
Service's  adjudications  functions 
transferred  to  the  U.S.  Citizenship  and 
Immigration  Services  (CIS)  of  DHS,  and 
the  Service's  Student  and  Exchange 
Visitor  Information  System.  (SEVIS) 
functions  transferred  to  the  Bureau  of 
Immigrations  and  Customs  Enforcement 
(ICE)  of  DHS.  For  the  sake  of  simplicity, 
any  reference  to  the  Service  has  been 
changed  to  DHS,  even  when  referencing 
events  that  preceded  March  1,  2003. 
This  rule  proposes  to  amend  the 
regulations  of  DHS  to  provide  for  the 
collection  of  a  fee  to  be  paid  by  certain 
aliens  who  are  applying  for  F-1,  F-3, 
M-1 ,  or  M-3  student  visas  or  for  a  J-1 
visa  as  an  exchange  visitor.  Generally, 
the  rule  proposes  a  fee  of  $100,  although 
applicants  for  certain  J-l  exchange 
programs  will  pay  a  reduced  fee  of  $35, 
and  certain  other  aliens  will  be  exempt 
from  the  fee  altogether.  This  proposed 
rule  explains  which  aliens  will  be 
required  to  pay  the  fee.  describes  the 
consequences  that  an  alien  seeking  an  F. 
J,  or  M  nonimmigrant  visa  faces  upon 
failure  to  pay  the  fee,  and  specifies 
which  aliens  are  exempt  from  the  fee. 
This  fee  is  levied  on  students  applying 
for  F, },  or  M  nonimmigrant  visas  to 
cover  the  costs  of  administering  and 
maintaining  the  SEVIS  system  and 
ensuring  compliance  by  individuals, 
schools,  and  organizations  with  the 
system's  requirements.  The  fee  imposed 
under  this  proposed  rule  will  pay  for 
the  continued  operation  of  the  SEVIS 
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program  and  will  also  include  the  funds 

to  hire  SEVIS  Liaison  Officers  and  other 

ICE  officers  to  ensure  compliance  with 

the  SEVIS  requirements. 

DATES:  Written  comments  must  be 

submitted  on  or  before  December  26, 

2003. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Department  of  Homeland  Security.  425 
I  Street.  N\V..  Room  4034.  Washington. 
DC  20536.  To  ensure  proper  handling, 
please  reference  ICE  No.  2297-03  on 
your  correspondence.  Comments  raav 
also  be  submitted  electronically  to  DHS 
at  rfs.regs® dhs.gov.  When  submitting 
comments  electronically,  you  must 
include  ICE  No.  2297-03  in  the  subject 
box.  Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(2021  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 

Drury.  U.S.  Immigration  and  C^usloms 

Enforcement,  Department  of  Homeland 

Security.  800  K  Street.  NW.  Room  1000, 

Washington.  DC  20536.  telephone  (202] 

514-1988. 

SUPPLEMENTARY  INFORMATION: 

Background 

Who  Are  F,  J,  and  M  Nonimmigrants? 

The  Immigration  and  Nationality  Act 
(Act)  provides  for  the  admission  of 
different  classes  of  nonimmigrants,  who 
are  foreign  nationals  seeking  temporary 
admission  to  the  United  States 

The  purpose  of  the  nonimmigrant's 
intended  stay  in  the  United  States 
determines  his  or  her  proper 
nonimmigrant  classification.  Some 
classifications  permit  the 
nonimmigrant's  spouse  and  qualifying 
child(ren)  to  accompany  the 
nonimmigrant  to  the  United  States,  or  to 
join  the  nonimmigrant  here.  To  qualify. 
a  child  must  be  unmarried  and  under 
the  age  of  21. 

F-1  nonimmigrants,  as  defined  in 
section  101(a)(15)(F)  of  the  Act.  are 
foreign  students  coming  to  the  United 
States  to  pursue  a  full  course  of  study 
in  DHS-approved  colleges,  universities, 
seminaries,  conservatories,  academic 
high  schools,  private  elementary 
schools,  other  academic  institutions,  or 
in  language  training  programs  in  the 
United  .States.  For  the  purposes  of  this 
rule,  the  term  "school"  refers  to  all  of 
these  types  of  DHS-approved 
institutions.  An  F-2  nonimmigrant  is  a 
foreign  national  who  is  the  spouse  or 
qualif\-ing  child  of  an  F-1  student. 

J-1  nonimmigrants,  as  defined  in 
section  101{a)(15)(J)  of  the  Act.  are 
foreign  nationals  who  have  been 


selected  by  a  sponsor  designated  by  the 
United  States  Department  of  State  (DOS) 
(formerly  the  United  States  Information 
Agency  [USIA])  to  participate  in  an 
exchange  visitor  program  in  the  United 
States.  The  J-1  classification  includes 
aliens  who  are  participating  in  programs 
under  which  they  will  receive  graduate 
medical  education  or  training.  A  J-2 
nonimmigrant  is  a  foreign  national  who 
is  the  spouse  or  qualify'ing  child  of  a  J- 
1  exchange  visitor. 

M-1  nonimmigrants,  as  defined  in 
section  101(a)(15)(M)  of  the  Act,  are 
foreign  nationals  pursuing  a  full  course 
of  study  at  a  DHS-approved  vocational 
or  other  recognized  nonacademic 
institution  (other  than  in  language 
training  programs)  in  the  United  States. 
The  term  "school"  also  encompasses 
those  institutions  attended  by  M-1 
students  for  the  purposes  of  this  rule. 
An  M-2  nonimmigrant  is  a  foreign 
national  who  is  the  spouse  or  qualifj'ing 
child  of  an  M-1  student. 

On  November  2.  2002,  Congress 
passed  the  Border  Commuter  Student 
Act  of  2002,  Pub.  L.  (107-274),  which 
created  new  F-3  and  M-3 
nonimmigrant  classifications  for  certain 
aliens  who  are  citizens  of  Canada  or 
Mexico  who  continue  to  reside  in  their 
home  country  while  commuting  to  the 
United  States  to  attend  an  approved  F 
or  M  school.  Such  border  commuter 
students  are  not  subject  to  the  existing 
requirement  for  F-1  and  M-1  students 
to  be  pursuing  a  full  course  of  study, 
and  are  specifically  permitted  to  engage 
in  either  full-time  or  part-time  studies. 
DHS  recently  adopted  regulations 
relating  to  border  commuter  students, 
67  FR  54941  (August  27.  2002)  (codified 
at  8  CFR  214.2(f)(18)  and  (m)(19)),  and 
will  be  amending  those  regulations  in 
the  future  to  make  the  necessary 
conforming  amendments  in  response  to 
the  new  legislation.  In  this  proposed 
rule.  DHS  merely  notes  that  the  new  F- 
3  and  M-3  students  will  be  subject  to 
the  same  rules  regarding  the  collection 
of  the  fee  as  for  F-1  and  M-1  students. 

Why  Is  DHS  Proposing  This  Rule? 

This  rule  is  necessary  to  implement 
section  641  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA),  8  U.S.C.  1372.  ' 
(regarding  the  program  to  collect 
information  relating  to  nonimmigrant 
foreign  students  and  other  exchange 
program  participants)  and  provides  for 
the  collection  of  the  required  fee  to 
defray  the  costs  of  this  program.  Section 
641  o'f  IIRIR.^  n-quires  DHS  to  collect 
current  information,  on  an  ongoing 
basis,  from  schools  and  exchange 
programs  relating  to  nonimmigrant 
foreign  students  and  exchange  visitors 


during  the  course  of  their  stay  in  the 
United  States,  using  electronic  reporting 
technology  to  the  fullest  extent 
practicable. 

DHS  has  implemented  the  Student 
and  Exchange  Visitor  Information 
System  (SEVIS)  to  carry-  out  this 
statutory  requirement.  The  substantive 
requirements  and  procedures  for  SEVIS 
have  been  promulgated  in  separate 
rulemaking  proceedings.  See  67  FR 
34862  (May  16,  2002)  (proposed  rule 
implementing  SEVIS):  67  FR  44343  (July 
1.  2002)  (interim  rule  for  schools  to 
apply  for  preliminar\-  enrollment  in 
SEVIS):  67  FR  60107" (Sept.  25,  2002) 
(interim  rule  for  certification  of  schools 
applying  for  enrollment  in  SE\1S);  67 
FR  76256  (Dec.  11.  2002)  (DHS's  final 
rule  implementing  SEVIS);  67  FR  76307 
(Dec.  12,  2002)  (DOS  interim  rule 
implementing  SEVIS). 

In  accordance  with  section  641(e)  of 
IIRIRA.  as  amended.  8  U.S.C.  1372(e). 
which  directs  that  this  information 
collection  system  be  self-funded  by 
aliens  in  those  visa  classifications.  DHS 
proposes  to  set  the  amount  of  the  fee 
and  outline  the  regulatory  provisions 
associated  with  such  a  fee. 

What  Does  This  Rule  Propose  To  do? 

Based  partly  on  a  fee  study  of  the 
costs  of  implementing  SEVIS  conducted 
in  2002.  and  upon  the  costs  of  ensuring 
compliance  with  the  program,  this  rule 
proposes  to  set  the  regular  fee  at  $100. 
Section  641(e)(3)  of  IIRIRA  provides  that 
aliens  applying  for  a  J-l  visa  as  a 
participant  in  an  exchange  program 
sponsored  by  the  Federal  Government 
are  exempt  from  the  fee.  Under  section 
641(e)  of  IIRIRA.  as  amended  by  section 
110  of  the  Making  Appropriations  for 
the  Government  of  the  District  of 
Columbia  and  Other  Activities 
Chargf  able  in  Whole  or  in  Part  Against 
the  Revenues  of  Said  District  of 
Columbia  for  the  Fiscal  Year  Ending 
September  30,  2001  and  for  Other 
Purposes,  Pub.  L.  106-553  dated 
December  21.  2000.  aliens  who  are 
applying  for  a  J-1  visa  as  an  au  pair, 
camp  counselor,  or  participant  in  a 
summer  work  travel  program  are  subject 
to  a  reduced  fee  of  not  more  than  S35. 
DHS  is  also  proposing  in  this  rule  that 
dependent  aliens  (F-2,  J-2,  and  M-2) 
are  exempt  from  paying  a  fee  in 
connection  with  that  status. 

Aliens  who  are  subject  to  the  fee  will 
pay  the  fee  prior  to  being  granted  an  F- 
1,  F-3,  J-1,  M-1  or  M-3  nonimmigrant 
visa  (or,  for  aliens  who  are  exempt  from 
the  visa  requirement  under  section 
212(d)(4)ofthe  Act,  prior  to  their    . 
admission  to  the  United  States). 
Similarly,  aliens  already  in  the  United 
States  who  apply  for  a  change  of  status 
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to  one  of  those  classifications  {for 
example,  an  alien  admitted  as  an  F-2 
dependent  or  a  B-2  visitor  for  pleasure 
who  seeks  to  pursue  full-time  study  as 
an  F-1  college  student)  also  will  pay  the 
fee  prior  to  applying  for  the  change  of 
status.  However,  an  alien  who  has 
already  paid  the  $100  or  $35  fee,  prior 
to  obtaining  F.  J.  or  M  nonimmigrant 
status,  is  not  required  to  pay  the  fee 
again  at  the  time  of  applying  for  an 
extension  of  status  in  the  same 
classification  as  an  F,  J  or  M 
nonimmigrant.  DHS  has  sought  to  build 
in  as  much  flexibility  as  possible  for  the 
payment  of  the  fee,  recognising  that 
aliens  abroad  will  be  required  to  pay  the 
fee  prior  to  seeking  an  F.  J  or  M  visa  at 
a  U.S.  embassy  or  consulate. 
Accordingly.  DHS  proposes  two  options 
for  aliens  to  pay  the  fee: 

(1)  The  alien  may  pay  the  fee  by  mail, 
by  submitting  Form  1-901 .  Fee 
Remittance  for  Certain  F.  M,  and  J 
Nonimmigrants,  together  with  a  check 
or  money  order  drawn  on  a  U.S.  bank 
and  payable  in  U.S.  dollars  to  "1-901 
Student/Exchange  Visitor  Processing 
Fee;"  or 

(2)  The  alien  may  submit  the  fee 
electronically,  by  completing  Form  I- 
901  through  the  Internet  and  using  a 
credit  card. 

These  options  are  similar  to  the  usual 
means  that  any  student  or  exchange 
visitor  abroad  would  use  to  pay  fees  and 
expenses  to  the  school  or  exchange 
program.  The  requirement  that  a  check 
or  money  order  be  drawn  on  an  U.S. 
bank  does  not  necessarily  mean  that  the 
student  living  abroad  must  approach  an 
U.S.  bank  to  make  a  payment.  As 
provided  in  8  CFR  103.7(a)(1).  an 
application  fee  submitted  from  outside 
the  U.S.  "may  be  made  by  bank 
international  monev  order  or  foreign 
draft  drawn  on  a  financial  institution  in 
the  United  States"  and  pavable  in  U.S. 
currency.  Many  foreign  banks  are  able  to 
issue  checks  or  money  orders  drawn  on 
a  U.S.  bank.  Accordingly,  students  may 
obtain  checks  from  banks  chartered  or 
operated  in  the  U.S..  from  foreign 
subsidiaries  of  U.S.  banks,  or  from 
foreign  banks  that  have  an  arrangement 
with  a  U.S.  bank  to  issue  a  check, 
money  order,  or  foreign  draft  that  is 
drawn  on  a  U.S.  bank. 

DHS  will  issue  a  paper  receipt  to  the 
alien  in  each  case  acknowledging  the 
payment.  As  discussed  further  below  in 
response  to  the  public  comments  on  the 
December  21,  1999  proposed  rule,  an 
alien  who  submits  the  fee  electronicallv 
will  be  able  to  print  out  an  immediate 
electronic  receipt.  Finally.  DHS  intends 
to  incorporate  the  fee  pavment 
information  electronically  into  SEVIS, 
which  will  then  be  passed  in  a  data 


share  arrangement  to  the  Department  of 
State  so  that  a  consular  officer  abroad 
will  be  able  to  confirm  that  the  fee  has 
been  paid  at  the  time  the  alien  applies 
for  an  F.  ],  or  M  visa. 

To  accommodate  multiple  options  for 
payment,  DHS  intends  to  continue  to 
consider  alternate  means  for  payment 
where  available.  Such  options  may 
include  other  companies  that  have 
products  and  services  that  facilitate  fee 
payment  and  fee  receipt  abroad  or 
collection  of  the  fee  payment  by  another 
federal  agency. 

How  Has  Congress  Amended  the  Law  as 
It  Relates  to  the  Collection  of  the  Fee? 

The  provisions  in  this  proposed  rule 
have  taken  into  account  amendments  to 
section  641  of  IIRIRA  contained  in 
section  404  of  the  Visa  Waiver 
Permanent  Program  Act  of  2002,  Pub.  L, 
10&-396  dated  October  20.  2000,  and 
section  416  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
Act)  Act  of  2001,  Pub.  L.  107-56,  dated 
October  26,  2001. 

As  initially  enacted  by  Congress, 
section  641(e)  of  IIRIRA  required  the 
schools  and  exchange  programs  to 
collect  the  fee.  Because  of  the  many 
concerns  presented  by  that  approach, 
DHS.  working  in  cooperation  with  other 
governmental  agencies  and  members  of 
the  regulated  community,  submitted  to 
Congress  amendatory  language  to 
section  641(e)  of  IIRIRA,  removing  the 
schools  and  exchange  visitor  programs 
from  the  role  of  fee  collectors.  Congress 
adopted  this  language  with 
modifications  in  section  404  of  the  Pub. 
L.  106-396.  The  fee  will  now  be 
collected  from  the  alien  directly  by 
DHS. 

The  USA  PATRIOT  Act  expanded  the 
class  of  nonimmigrants  subject  to  the 
fee.  Section  416  of  the  USA  PATRIOT 
Act  provided  that  the  SEVIS  program 
and  the  applicable  fee  cover  all  F  and 
M  students  attending  an  approved 
educational  insdtution.  not  merely 
those  attending  an  institution  of  higher 
education.  It  also  specifically  required 
that  flight  schools  be  included  in  both 
the  fee  requirement  and  the  underlying 
tracking  system. 

Was  a  Previous  Proposed  Rule 
Published  Prior  to  the  Issuance  of  This 
Proposed  Rule? 

On  December  21,  1999,  a  proposed 
rule  was  published  in  the  Federal 
Register  at  64  FR  71323,  proposing  to 
implement  the  fee  collection  process 
pursuant  to  section  641(e)  of  the  IIRIRA. 
Specifically,  the  proposed  rule  sought  to 
establish  a  $95  fee  that  schools  and 


exchange  visitor  programs  would  collect 
and  remit  on  behalf  of  qualif\'ing  F-1, 
J-1 ,  and  M-1  nonimmigrants  upon  the 
occurrence  of  certain  events  during  the 
course  of  the  student's  or  exchange 
visitor's  stay  in  the  United  States.  The 
proposed  rule  also  calculated  the  basis 
for  the  user  fee  population  base  and 
outlined  the  associated  program  costs 
from  which  the  fee  amount  was  derived. 
Written  comments  were  due  by 
February  22,  2000. 

A  total  of  4,617  comments  were 
received  on  the  proposed  rule. 

Since  the  receipt  of  comments  on  the 
initial  proposed  rule,  the  HSA  abolished 
the  Service.  Likewise,  there  have  been 
several  statutory  changes  relating  to  the 
collection  of  fees.  SEVIS,  a  concept  at 
the  time  of  the  proposed  rule,  has  been 
implemented  and  I-20's  and  DS-2019's 
not  issued  through  the  SEVIS  system  are 
no  longer  valid.  In  light  of  these  factors, 
DHS  is  issuing  this  proposed  rule,  in 
lieu  of  implementing  a  final  rule. 

The  following  is  a  discussion  of 
differences  between  this  proposed  rule 
and  the  rule  proposed  in  1999,  as  well 
as  comments  received  regarding  the 
1999  proposed  rule  and  DHS's  response. 
Many  commenters  to  the  1999  proposed 
rule  addressed  identical  issues  in  their 
comments,  and  as  a  result,  the  number 
of  comments  exceeds  the  number  of 
issues  discussed  here.  This  proposed 
rule  also  responds  to  legislative 
enactments  affecting  the  collection  and 
the  fee  amount  that  occurred  after 
publication  of  the  1999  proposed  rule. 
Taking  into  consideration  both  the 
comments  received  and  the  passage  of 
the  new  legislation,  DHS  proposes  the 
resulting  regulatory  provisions  set  forth 
herein. 

Significant  Differences  Between  This 
Proposed  Rule  and  the  Rule  Proposed 
in  1999 

On  December  21.  1999,  a  fee  of  S95 
was  proposed  in  the  Federal  Register  to 
support  .SEVIS  (64  FR  71323).  After 
careful  evaluation  of  the  costs  to  design, 
develop,  and  maintain  the  statutorily 
mandated  information  collection 
system,  DHS  now  proposes  the  fee  as 
$100  for  nonimmigrant  students  and 
exchange  visitors,  and  $35  for  exchange 
visitors  admitted  as  au  pairs,  camp 
counselors,  or  participants  in  a  summer 
work/travel  program,  initially  arriving 
or  continuing  a  program  in  the  United 
States.  In  addition,  DHS  proposes  to 
collect  the  fee  from  the  student  or 
exchange  visitor  directlv.  rather  than 
placing  the  burden  on  the  school  or 
exchange  program  to  collect  or  remit  the 
fee. 

Additionally,  DHS  now  has 
specifically  authorized  an  exemption 
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from  fee  payment  for  aliens  who 
initially  paid  a  SEVIS  fee  and  applied 
for  an  F-1.  F-3.  }-l,  M-l,  or  M-3  visa, 
but  whose  initial  application  was 
denied  by  the  consular  officer  abroad. 
DHS  has  provided  that  such  an  alien 
will  not  have  to  pay  a  new  SEVIS  fee  if 
the  new  application  for  a  visa  is  made 
within  nine  months  of  the  notice  of 
denial.  This  length  of  time  was  selected 
as  consistent  with  exceptions  for 
payment  of  duplicative  fees.  DHS 
acknowledges  that  this  policy  may 
differentiate  in  treatment  between  aliens 
present  in  the  United  States  and  aliens 
who  are  outside  the  United  States. 
However.  DHS  believes  it  is  imperative 
for  aliens  to  be  extended  the  benefit  of 
only  paying  one  fee  for  a  limited  time 
period,  to  take  into  account  changes  in 
program  upkeep  and  maintenance  as 
well  as  individual  circumstances. 

DHS  seeks  comments  from  the  public 
regarding  the  length  of  time  provided  in 
the  exception  for  aliens  re-applying  after 
a  denial  of  a  visa  by  a  consular  officer. 

Discussion  of  Comments  Received 
Regarding  the  1999  Proposed  Rule 

There  was  a  total  4,617  comments 
regarding  the  collection  of  the  required 
fee  as  set  forth  in  the  1999  proposed 
rule.  The  following  paragraphs  will 
address  each  issue  raised  in  comments 
received.  This  discussion  will  not 
describe  in  detail  the  provisions 
ouilined  in  the  1999  regulation,  but 
rather  will  address  only  those 
provisions  relevant  to  the  comments 
received.  In  general,  commenters 
opposed  imposition  of  this  fee.  Many 
commenters  felt  the  fee  itself  was 
excessive.  Many  commenters  also 
discussed  various  aspects  of  the  fee 
collectif)n  process.  The  vast  majority  of 
commenters  suggested  that  the  fee 
should  not  be  collected  by  educational 
institutions  or  exchange  visitor 
programs,  but  should  instead  be 
collected  by  the  Federal  Government. 
As  previously  stated  in  the  summary  to 
this  proposed  rule,  all  reference  to  the 
Service  has  been  changed  to  DHS  even 
though  the  events  may  have  preceded 
March  1,2003. 

/.  Fee  Amount 

A  primary  issue  of  concern  cited  by 
the  majority  of  commenters  was  that  the 
proposed  S95  fee  was  excessive  and  that 
the  imposition  of  this  fee 
disproportionately  would  affect 
students  who  stay  in  the  United  States 
for  shorter  periods  than  a  full  4-year 
course  of  study  Commenters  further 
stated  that  the  proposed  regulation 
outlining  the  collection  and  remittance 
of-the  fee  was  based  on  inaccurate  and 
outdated  data. 


As  discussed  in  the  1999  proposed 
rule,  at  64  FR  71 323.  an  extensive  fee 
study  was  conducted  to  arrive  at  the  fee 
amount  authorized  by  the  proposed 
rule,  utilizing  the  enrollment  figures  for 
foreign  students  and  exchange  visitors 
(m  the  best  available  data.  The  proposed 
S95  fee  as  indicated  in  the  1999 
proposed  rule  was  necessary  to  cover 
the  design  and  development  costs  of 
carrying  out  section  641  of  IIRIRA. 

To  address  the  concerns  raised  by  the 
education  community  and  to  reassess 
the  amount  of  the  fee  based  on  changes 
in  the  student  program  and  project 
funding  since  publication  of  the 
proposed  rule.  DHS  decided  to 
undertake  a  new  fee  review.  KPMG 
Consulting  was  hired  to  conduct  an 
objective  fee  review  and  ensure  that 
applicable  federal  law  and  fee  guidance 
were  adhered  to.  The  fee  review- 
included  the  recover)'  of  historical  costs 
and  costs  over  the  FY  2003/2004  time 
period,  as  well  as  the  appropriated 
monies  received.  The  fee  review  also 
included  costs  for  increased  staffing  and 
training  for  DHS  personnel  involved  in 
the  student  program  at  DHS 
headquarters,  district  offices,  service 
centers  and  regional  offices  as  well  as 
the  DOS. 

The  fee  study  methodologies  for  the 
initial  fee  study  and  the  second  fee 
study  were  essentially  the  same.  The 
basic  change  between  the  two  studies  is 
the  assumptions  that  went  into  the 
calculation  of  the  fee.  The  second  fee 
study  took  into  account  changes 
resulting  from  the  S36.8  million  in 
counter-terrorism  funding  to  expedite 
development  of  SEVIS  and  the 
legislation  that  identified  the  S35  fee  for 
certain  J  nonimmigrants.  DHS  has 
determined  that  the  student  fee  should 
also  provide  for  the  resources  necesseirv' 
to  ensure  compliance  with  regulations. 
The  need  to  pay  for  these  additional 
resources  was  not  included  in  the 
KPMG  study,  but  is  now  factored  into 
the  determination  of  the  calculation  of 
the  fee  amount  in  these  regulations. 

SEVIS  Liaison  Officers  will  be  a  local 
resource  for  schools  and  students, 
providing  timely  and  accurate 
information  or  assistance  in  meeting  the 
requirements  of  the  program.  SEVIS 
Liaison  Officers  may  visit  schools, 
interview  school  officials,  review 
records,  compare  system  information  to 
school  information,  and  assist  schools 
with  system  security  issues.  They  will 
also  coordinate  with  local  school 
representatives  and  work  on  local 
training  programs.  Finally.  SEVIS 
Liaison  Officers  will  be  available  to 
assist  immigration  and  other  law 
enforcement  officials  who  may  have  a 
need  for  information  derived  from 


SEVIS.  Other  ICE  officers  will  conduct 
investigations  to  ensure  compliance 
with  these  regulations.  In  addition, 
these  officers  will  work  in  conjunction 
with  SEVIS  Liaison  Officers  for  school 
reviews  and  re-certifications. 

This  initial  fee  as  authorized  by 
IIRIRA  is  not  to  exceed  Si  00.  Further, 
the  fee  for  exchange  visitors  admitted  as 
au  pairs,  camp  counselors,  or 
participants  in  a  summer  work/travel 
program  is  not  to  exceed  $35.  However, 
IIRIRA  also  provides  that  the  Secretarv 
of  Homeland  Security  may.  on  a 
periodic  basis,  revise  the  amount  of  the 
fee  imposed  and  collected  to  take  into 
account  changes  in  the  cost  of  earning 
out  this  program.  Pursuant  to  the  Chief 
Financial  Officers  Act  of  1990,  DHS  will 
review  this  fee  every  two  years.  Upon 
review,  if  it  is  found  that  the  fee  is  either 
too  high  or  too  low.  a  new  fee  may  be 
requested. 

This  fee  proposed  in  this  rule  will 
support  personnel  costs,  ongoing  system 
operation  and  maintenance  costs, 
training  costs,  and  other  costs  related  to 
the  program.  Based  on  prior  data, 
approximately  362.400  F-1  students  are 
expected  to  enter  the  United  State  in 
Fiscal  Year  2004.  Another  312,000  J-11 
exchange  visitors  are  also  expected  to 
enter  the  United  States.  In  order  to 
ensure  that  the  personnel,  system 
operations  and  maintenance,  and 
training  costs  are  supported,  as  well  as 
providing  compliance  resources  for  the 
program  on  a  sustained  basis,  and  to 
remain  within  the  initial  SlOO  limitation 
on  the  fee  amount,  DHS  recalculated  the 
fee  to  cover  the  costs  of  61  SEVIS 
Liaison  Officers  and  182  other  ICE 
officers  in  the  field.  Based  upon 
estimates  of  the  total  foreign  student 
population  and  estimates  of  the  total 
man-hours  that  will  be  needed  to  ensure 
compliance  with  the  SEVIS 
requirements.  DHS  has  estimated  that 
this  number  of  officers  will  constitute 
approximately  60%  of  the  personnel 
resources  needed  for  compliance  efforts. 
DHS  intends  to  staff  100%  of  the 
necessary  SEVIS  Liaison  Officers  and 
ICE  Officers  necessary  to  ensure 
compliance  efforts,  even  if  the  costs  of 
staffing  exceed  the  funds  generated  by 
this  proposed  fee.  Because  of  the  initial 
SlOO  fee  limitation,  however,  the  fee 
proposed  in  this  rule  is  now  determined 
to  be  SlOO.  and  S35  for  certain  J 
nonimmigrants. 

The  application  of  user  fees  as  a 
funding  source  for  compliance  activities 
has  been  widely  used  and  permitted 
since  the  introduction  of  user  fees  in  the 
early  1980"s.  A  federal  agency  is 
allowed  to  recoup  the  "full  cost"  of 
providing  special  benefits,  including  the 
costs  of  enforcement,  collection. 
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research,  establishment  of  standards, 
and  regulation,  when  calculating  its 
fees.  Indeed,  DHS  currently  recoups  the 
cost  of  detecting  and  deterring  fraud  and 
protecting  the  integrity  of  benefits  and 
documents  through  its  immigration 
benefit  application  fees. 

Commenters  objected  both  to  the 
concept  of  a  fee,  as  well  as  the  fee  level 
proposed.  Many  commenters  to  the 
1999  proposed  rule  stated  that  the 
imposition  of  a  fee  would  adversely 
affect  the  position  of  the  United  States 
in  the  international  student  market,  and 
that  the  regulations  authorizing 
collection  of  such  a  fee  will  interfere 
with  important  cultural  exchanges. 
Additionally,  many  commenters  noted 
that  the  imposition  of  the  fee  would 
affect  the  availability  of  seasonal  and 
short-term  foreign  employees.  DHS 
understands  these  concerns;  however, 
collection  of  a  fee  of  up  to  St  00 
associated  with  the  student  and 
e.xchange  visitor  data  collection  system 
was  mandated  by  Congress.  Thus,  DHS 
is  required,  by  statute,  to  impose  a  fee 
on  the  system's  participants  and,  as 
noted  above.  DHS  has  taken  into 
account  the  program  costs  in  setting  the 
fee.  Finally,  no  supporting 
documentation  was  provided  by  the 
commenters  to  demonstrate  that  the 
imposition  of  a  fee  will  have  the  adverse 
effects  suggested  in  the  comments. 

//.  The  Collection  and  Remittance 
Process 

Most  commenters  to  the  1999 
proposed  rule  expressed  strong 
opposition  over  the  proposed  rule's 
designation  of  educational  institutions 
and  exchange  visitor  programs  as  fee 
collectors.  Comments  stemming  from 
this  primary-  topic  included;  the  lack  of 
resources  and  infrastructure  at 
educational  institutions  and  exchange 
visitor  programs  to  collect  and  remit  the 
fee;  the  inappropriateness  of  requiring 
such  groups  to  serve  as  enforcers  of 
federal  law  in  instances  where  the 
student  or  exchange  visitor  failed  to  pay 
the  fee;  and  the  absence  of  any  financial 
assistance  from  the  government  to  help 
defray  the  cost  of  setting  up  a  fee 
collection  system.  Rather,  commenters 
suggested  that  the  Federal  Government 
should  directly  collect  the  proposed  fee 
without  involving  these  institutions  and 
programs  in  the  collection  and 
remittance  process. 

As  previously  discussed,  subsequent 
to  the  publication  of  the  1999  proposed 
rule,  Congress  revised  the  law  to 
provide  that  DHS  itself  will  collect  the 
fee  directly  from  the  alien  prior  to  the 
alien's  classification  as  an  F-1,  F-3, 1- 
1.  M-1.  or  M-3  nonimmigrant,  and  this 
revised  proposed  rule  incorporates  this 


statutory  change.  The  schools  and 
exchange  visitor  programs  in  which 
such  aliens  wish  to  participate  will  not 
need  to  have  any  role  whatsoever  in  the 
collection  of  the  required  fees. 
Additionally,  consistent  with  comments 
made  to  the  1999  proposed  rule  and 
with  section  641  of  IIRIRA.  which 
directs  that  the  design  and  development 
of  the  student/exchange  visitor 
information  collection  system  be 
electronic.  DHS  now  proposes  a  fee 
payment  process  that  utilizes  both 
electronic  and  paper-based  methods. 
Aliens  with  access  to  the  Internet  will 
be  able  to  complete  the  Form  1-901  and 
remit  payment  through  a  website 
sponsored  bv  the  Federal  Government. 
Given  that  some  students  and  exchange 
visitors  may  not  have  access  to  the 
Internet,  the  Form  1-901  will  also  be 
available  on  paper,  and  those  aliens  may 
remit  pavTnent  to  DHS  by  mail  to  the 
address  listed  on  Form  1-901.  DHS  also 
solicits  suggestions  as  to  whether  there 
might  be  alternative  payment  methods 
offered  to  facilitate  fee  payment  and 
receipt. 

Aliens  who  apply  for  their 
nonimmigrant  visas  while  abroad  will 
be  required  to  pay  the  fee  prior  to 
submitting  their  visa  application  to  the 
U.S.  embassy  or  consulate  with 
jurisdiction  over  their  place  of 
residence.  Aliens  who  are  already 
located  in  the  United  States  will  be 
required  to  pay  the  fee  prior  to 
submitting  their  request  to  DHS  for 
change  of  classification  as  an  F  or  M 
student  or  a  J-1  exchange  visitor.  Aliens 
who  are  exempt  from  the  visa 
requirement  described  in  section 
212(dK4)  of  the  Act  will  be  required  to 
pay  the  fee  prior  to  the  granting  of 
admission  to  the  United  States.  Upon 
payment  in  each  of  these  sifuations, 
DFIS  will  provide  the  alien  with  a  paper 
receipt  to  be  used  by  the  alien  to 
demonstrate  that  he  or  she  has  complied 
with  the  fee  requirement. 

DHS  and  the  DOS  are  also  working  on 
integrating  a  data  share  arrangement  in 
order  to  provide  consular  officers 
electronic  access  to  an  F,  J,  or  M 
nonimmigrant's  fee  payment 
information.  For  those  nonimmigrants 
who  are  unable  to  receive  the  paper 
receipt,  in  the  future,  the  consular 
officer  will  be  able  to  verify  fee  payment 
information  when  verifying  the 
electronic  Form  1-20  or  DS-2019 
information.  Such  an  arrangement  will 
ensure  that  in  instances  where  paper 
receipts  sent  by  mail  are  either  not 
received  in  a  timely  manner  or  not  at 
all,  the  issuance  of  the  nonimmigrant 
visa  will  not  be  delayed  unnecessarily. 


///.  Aliens  Exempt  From  the  Fee 

The  law  provides  that  an  alien 
seeking  J-1  status  to  participate  in  an 
exchange  program  that  is  sponsored  by 
the  U.S.  government  is  exempt  from 
paying  a  fee. 

/v.  The  Frequency  of  the  Fee 

Many  commenters  to  the  1999 
proposed  rule  suggested  that  the  fee 
should  not  be  required  each  time  a 
student  or  exchange  visitor  changes 
institutions  or  programs.  DHS  agrees 
with  this  suggestion  and  therefore 
proposes  in  this  rule  that  students  and 
exchange  visitors  will  not  have  to  pay 
a  new  fee  upon  each  transfer  to  a  new 
school  or  exchange  program  or  upon 
commencement  of  a  new  program 
immediately  following  completion  of 
the  initial  program.  Rather,  students  and 
exchange  visitors  will  only  be  required 
to  pay  the  fee  prior  to  being  classified 
into  the  F,  J.  or  M  visa  category.  Thus, 
aliens  seeking  either  initial  enrollment 
at  a  school  or  initial  participation  in  an 
exchange  visitor  program  will  be 
required  to  pay  the  fee  prior  to  applying 
for  their  visas.  As  a  result,  many  aliens 
will  be  paying  the  fee  while  abroad.  As 
stated  in  section  641(e)  of  IIRIRA,  as 
amended,  such  aliens  will  be  required 
to  present  proof  of  fee  payment,  as  part 
of  their  visa  application,  to  the  U.S. 
embassy  or  consulate  prior  to  the 
granting  of  the  visa.  In  the  future,  as  part 
of  a  data  share  arrangement  between 
SEVIS  and  DOS,  consular  officers  will 
have  electronic  access  to  an  alien's  fee 
payment  information.  At  that  time,  DOS 
may  use  the  electronic  information  to 
verify  whether  the  fee  has  been  paid  by 
the  alien  and  may  not  require  the  alien 
to  present  the  actual  paper  receipt  as 
proof  of  payment.  However,  until  such 
a  data  share  arrangement  is  in  place,  if 
the  alien  does  not  submit  the  paper 
receipt  as  proof  of  payment,  the 
consular  officer  will  be  required  to  deny 
the  visa  application.  Similarly,  aliens 
already  located  in  the  United  States  will 
be  required  to  pay  the  fee  prior  to 
applying  to  DHS  for  change  of 
classification  to  an  F,  I,  or  M  visa 
category.  It  is  important  to  note  that 
under  this  proposed  rule,  the  alien  will 
be  required  to  pay  the  fee  only  one  time 
prior  to  being  classified  as  an  F,  J,  or  M 
nonimmigrant.  Students  or  exchange 
visitors  whose  initial  visa  applications 
are  denied  by  a  United  States  consular 
officer  will  not  be  required  to  pay  the 
fee  again  when  reapplying  for  the  same 
status  for  which  the  alien  originally 
applied  within  nine  months  of  the 
notice  of  denial. 

Students  and  exchange  visitors  who^ 
have  already  paid  the  SEVIS  fee  would 
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only  be  required  to  pay  a  new  SEVIS  fee 
if  they  are  applying  for  a  new- 
nonimmigrant  visa  to  begin  a  new 
course  of  study  or  new  program  or  for 
change  of  status  in  o'-der  to  begin  a  new 
nonimmigrant  status,  not  if  they  are 
merely  extending  an  existing  course  of 
study  or  transferring  to  a  new  school  or 
program  level.  Many  commenters  to  the 
1999  proposed  rule  suggested  that  the 
fee  should  be  imposed  one  time  only  or 
should  be  an  annual  fee.  DHS  cannot 
adopt  these  suggestions.  To  collect  a  fee 
for  each  student  and  exchange  visitor  on 
an  annual  basis  would  be  o\  erlv 
burdensome  to  the  government  as  well 
as  the  affected  parties,  and  would  result 
in  more  money  being  collected  than  is 
necessary  to  fund  the  program. 
However,  to  collect  the  fee  onlv  once, 
for  the  lifetime  of  each  student  or 
exchange  visitor,  would  be  insufficient 
to  cover  program  costs.  With  each  event 
that  occurs  during  the  course  of  a 
student's  or  exchange  visitor's  stav  in 
the  United  States,  the  data  collection 
system  mandated  by  section  641  of 
IIRIFL^.  will  require  updates  bv  the 
school  official  or  program  officer  and/or 
require  adjudication  by  a  government 
official,  all  of  which  require  resources  to 
be  expended  and  funded.  Where  an  F  or 
M  nonimmigrant  is  applying  for 
remstatement  of  student  status  because 
of  a  \iolation  of  status  more  than  5 
months  in  duration,  the  nonimmigrant 
will  be  required  to  pav  a  new  fee  to  DHS 
prior  to  the  application  for 
reinstatement  in  order  to  be  granted  a 
return  to  valid  status.  Similarly, 
pursuant  to  22  CFR  62.45,  where  an 
exchange  visitor  applies  for 
reinstatement  after  a  substantive 
violation  or  after  falling  out  of  his  or  her 
I  program  status  for  longer  than  120 
days,  the  exchange  visitor  will  be 
subject  to  paying  a  new  fee  prior  to 
applying  for  reinstatement.  The  new  fee 
amount  may  be  S3.5  or  Si 00.  depending 
on  the  type  of  exchange  visitor  program 
to  which  the  1-1  nonimmigrant  is 
seeking  to  be  reinstated. 

The  following  chart  outlines  who  is 
required  to  pay  a  fee  under  the  proposed 
rule  and  when  fee  payment  is  required: 

Fee  payment  not  required  if  applicant  is: 

An  F-2.  J-2  or  M-2  dependent 

A  J-1  participant  in  an  exchange  program 
sponsored  by  the  Federal  government 

An  F-1.  F-3.  J-1,  M-1.  or  M-3  non- 
immigrant transferring  between  schools, 
programs  or  program  categones. 

An  F-1,  F-3,  J-1,  M-1.  or  M-3  non- 
immigrant requesting/applying  for  an  ex- 
tension of  course  of  study  or  program. 


An  alien  who  paid  an  initial  fee  when  seek- 
ing an  F-1,  F-3,  J-1,  M-l,  or  M-3  visa 
from  a  consular  official  abroad  for  initial 
attendance  at  an  approved  school  or  ex- 
change program,  who  was  denied  a  visa 
by  the  consular  officer,  and  is  re-apply- 
ing  for  the  same  status  within  nine 
months  of  the  denial 

Applying  for  a  change  of  classification  be- 
tween an  F-1  and  F-3  nonimmigrant  or 
between  M-i  or  M-3  nonimmigrant 
Fee  payment  is  required  if  the  applicant  is 

An  alien  seeking  an  F-i,  F-3  J-i,  M-1. 
or  M-3  visa  from  a  consular  officer 
abroad  for  initial  attendance  at  a  DHS- 
approved  school  or  initial  participation  in 
a  Department  of  State-oesignated  ex- 
change program 

An  alien  exemot  from  the  visa  requirement 
descnbec  in  section  212(d)(4)  of  the  Act. 
applying  for  admission  to  the  United 
States  to  begin  initial  attendance  at  a 
DHS-approved  school  or  initial  participa- 
tion in  a  Department  of  State-designated 
exchange  program  ., 

An  alien   in  the   United  States  seeking  a 
change  of  status  to  F-1.  F-3.  J-1,  M-1 
or  M-3  (except  in  the  case  of  change 
classification  between   F-i    and  F-3  or 
between  M-i  or  M-3)- 

A  J-1  nonimmigrant  who  is  applying  for  re- 
instatement after  a  substantive  violation, 
or  who  has  been  out  of  program  status 
for  longer  than  120  days  but  less  than 
270  days  during  the  course  of  his  or  her 
program. 

An  F  or  M  nonimmigrant  applying  for  rein- 
statement of  student  status  because  of  a 
violation  of  status  more  than  5  months  in 
duration 
Fee  payment  is  reduced  if  applicant  is: 

A  J-1  nonimmigrant  participating  in  a  sum- 
mer work.travei  au  pair,  or  camp  coun- 
selor program. 

V,  Applicability  of  the  Fee  Requirement 

Many  commenters  to  the  1999 
proposed  rule  stated  that  the  fee  should 
not  be  retroactive  to  August  1,  1999,  and 
should  only  be  collected  once  the 
student  and  exchange  visitor 
information  system  is  fully  operational. 
Congress  mandated  in  section  641  of  the 
IIRIRA  that  the  student/exchange  visitor 
information  collection  program  be 
funded  by  those  aliens  included  in  the 
program.  This  system  is  currently 
operational  and  DHS  is  incurring 
associated  costs.  As  such,  while  the  fee 
is  not  being  imposed  retroactively,  this 
fee  must  be  collected  as  soon  as  feasibly 
possible.  This  proposed  rule  therefore 
anticipates  collection  of  fees  upon 
implementation  of  a  final  rule. 

Many  commenters  to  the  1999 
proposed  rule  suggested  that  F-1 
nonimmigrant  students  participating  in 
intensive  English  programs  should  be 
exempt  from  the  fee  requirement,  that 
the  fee  should  be  waived  for  all  short- 
term  J-1  or  F-1  nonimmigrants,  or  that 
the  fee  should  be  limited  to  F-1 


students  who  are  in  a  degree-seeking 
program.  The  language  of  section  641  of 
1IR1R.\  does  not  limit  the  application  of 
the  fee  requirement  to  students  in  this 
specific  category'.  Rather,  the  statute  (as 
amended  by  Public  Law  106-396) 
directs  the  Secretary  of  Homeland 
Security  to  impose  a  fee  on  all  F  and  M 
students  and  J  exchange  visitors,  with 
the  sole  exception  of  )-!  exchange 
visitors  who  have  come  to  the  United 
States  as  participants  in  an  exchange 
program  sponsored  by  the  Federal 
Government. 

Many  commenters  stated  that  the 
language  of  the  proposed  fee  rule 
published  in  December  1999  was 
ambiguous  as  to  whether  or  not  the  fee 
requirement  applied  to  F-1 
nonimmigrants  attending  private  high 
schools.  Section  641(e)(1)  of  IIRIRA  as 
amended  by  Public  Law  107-56.  now 
directs  the  Secretary'  of  Homeland 
Security  to  collect  this  fee  from  students 
enrolled  in  other  approved  educational 
institutions  as  well.  As  a  result  of  this 
statutory'  change,  the  proposed  rule 
subjects  F-1,  F-3,  J-1,  M-1.  and  M-3 
nonimmigrants  enrolled  in  public  and 
private  high  schools  or  private 
elementary  schools  to  fee  payment. 
Many  commenters  stated  that  the 
language  in  section  641(e)  of  IIRIRA. 

"sponsored  by  the  Federal 
Government."  is  ambiguous,  and 
suggested  that,  because  all  J-1 
nonimmigrants  are  in  some  wav 
sponsored  by  the  Federal  Government, 
all  J-l  nonimmigrants  should  be  exempt 
from  paying  the  fee.  DHS  cannot  adopt 
this  suggestion.  In  determining  who 
should  be  exempt  from  the  fee.  Congress 

pecifically  exempted  J-l 
nonimmigrants  who  are  participating  in 
an  exchange  program  sponsored  by  the 
Federal  Government.  If  Congress 
intended  all  J-l  nonimmigrants  to  be 
exempt  from  the  fee,  it  would  not  have 
provided  for  this  express  exemption.  In 
fact.  Congress  provided  for  a  reduced 
fee  of  S35  for  three  other  specific 
categories  of  J-l  programs.  Thus,  this 
provision  falls  under  the  principle  of 
expressio  unius:  when  one  or  more 
things  of  a  class  are  expressly 
mentioned,  others  of  the  same  class  are 
necessarily  excluded.  That  is,  by 
expressly  noting  that  those  J-l 
nonimmigrants  sponsored  by  the 
Federal  Government  are  exempt  from 
the  fee,  other  J-l  program  participants 
must  therefore  not  be  exempted, 

V7.  Miscellaneous  Comments  and 
Concerns 

Many  commenters  stated  that  the 
1999  proposed  rule  allows  the  fee 
money  remitted  to  DHS  to  be  used  for 
purposes  outside  the  scope  of  section 
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641(e)  of  IIRIRA.  The  commenters  stated 
that  revenue  generated  from  collection 
of  the  fee  should  he  deposited  in  an 
account  separate  from  the  general 
Examinations  Fee  Account.  In  response 
to  these  comments,  and  in  recognition 
that  section  641(e)  of  IIRIR,^  specifies 
that  the  fee  be  imposed  for  the  specific 
purpose  of  designing,  developing,  and 
maintaining  the  F,  ].  and  M 
nonimmigrant  monitoring  system,  DHS 
will  establish  a  sub-account  under  the 
general  Examinations  Fee  Account,  into 
which  revenue  generated  by  the  fee  will 
be  placed.  Only  costs  associated  with 
the  F,  J,  and  M  nonimmigrant 
monitoring  system  and  program 
mandated  by  section  641(e)  of  IIRIRA 
will  be  supported  by  the  funds  in  this 
account. 

Several  commenters  noted  that  the 
1999  proposed  nde  imposed  yet  another 
fee  on  international  students,  and  that 
foreign  countries  will  respond  to  the  fee 
by  imposing  fees  on  U.S.  students 
studying  abroad.  DHS  is  statutorily 
mandated  by  section  641(e)  of  IIRIRA  to 
impose  and  (.ollect  a  fee  from  each 
student  and  exchange  visitor  identified 
under  section  641(e)(3)  of  IIRIRA. 
.Additionally,  under  31  U.S.C.  9701, 
DHS  must  assess  a  fee  for  the 
participation  in  any  program  that 
affords  a  particular  benefit  to  an 
identifiable  recipient. 

In  converting  the  older  paper-based 
process  to  one  that  is  automated.  DHS 
intends  the  reengineered  student  and 
exchange  visitor  information  collection 
program  to  benefit  all  F.  J.  and  M 
nonimmigrants  by  creating  a  more 
effective  and  timely  process  for 
verifving  their  compliance  with  the 
conditions  of  their  status. 

Several  commenters  to  the  1999 
proposed  rule  suggested  that  those  F.  J, 
and  M  nonimmigrants  subject  to  the  fee 
should  be  refunded  or  credited  for  fees 
that  are  paid  in  error.  DHS  agrees  with 
this  suggestion.  As  with  all  fees 
imposed  by  DHS,  students  and 
exchange  visitors  will  be  refunded  any 
amount  of  the  fee  that  is  erroneously 
remitted  on  the  part  of  the  alien  to  DHS. 

17/.  Description  of  Fee  Payment  Process 

Several  commenters  stated  that  the 
1999  proposed  rule  did  not  afldress  the 
process  by  which  the  fee  will  be 
collected  from  students/exchange 
visitors  who  obtain  their  visas  through 
a  change  of  status.  As  previously 
discussed,  nonimmigrants  who  are 
seeking  a  change  of  status  to  F-1,  F-3, 
J-1,  M-1,  or  M-3  status  will  be  required 
to  pay  the  fee  prior  to  the  granting  of 
their  new  status.  Under  this  proposed 
rule,  payment  of  the  fee  may  be  remitted 
either  electronically  or  by  paper  prior  to 


the  nonimmigrant's  application  for  a 
change  of  classification.  The 
nonimmigrant  will  be  required  to 
provide  evidence  of  payment  as  part  of 
his  or  her  application  for  change  of 
status.  Absence  of  proof  of  fee  payment 
will  result  in  a  denial  of  the  application 
request.  In  the  future,  the  officers  will 
also  have  access  to  the  electronic  fee 
payment  information  in  SEVIS  to  verify 
payment  in  instances  where  the  paper 
receipt  is  lost  or  never  received  by  the 
nonimmigrant. 

DHS  is  cognizant  of  the  fact  that  many 
prospective  students  and  exchange 
visitors  are  from  developing  countries 
that  may  have  delays  in  mail  delivery 
and  may  lack  easy  access  to  the  Internet. 
For  this  reason,  DHS  has  designed  the 
fee  payment  process  to  provide  several 
methods  for  payment  and  for  timely 
receipt  of  payment  confirmation.  The 
fee  payment  process  will  begin  after  the 
student  receives  his  or  her  Form  1-20 
from  a  DHS-approved  school  or  after  the 
exchange  visitor  receives  the  Form  DS- 
2019  from  an  exchange  visitor  program 
authorized  by  the  DOS.  The  fee  may  be 
paid  either  by:  (1)  submitting  payment 
using  Form  1-901,  Fee  Remittance  for 
Certain  F,  J,  and  M  Nonimmigrants,  by 
mail  or  (2)  completing  Form  1-901  and 
making  payment  electronically  over  the 
Internet. 

The  fee  payment  may  be  completed 
by  schools,  programs,  family  members, 
or  friends  on  behalf  of  the  applicant.  If 
the  Internet  is  used  to  complete  the 
Form  1-901  and  payment,  the  applicant 
will  be  required  to  use  a  credit  card.  The 
form  will  be  accessible  at 
www.FMIfee.com  or  through  DHS 
SEVIS  Web  page.  In  the  future, 
applicants  may  have  the  added 
capability  of  payment  by  electronic 
funds  transfers  through  an  ACH 
(Alternate  Clearinghouse)  debit 
transaction.  The  Form  1-901  will  also  be 
available  by  calling  the  Forms  Center  at 
1-800-870-3676. 

If  the  Form  1-901  and  payment  are 
completed  by  mail,  the  applicant  will  be 
required  to  pay  by  using  either  a  check, 
money  order,  or  foreign  draft  drawn  on 
a  U.S.  bank,  in  U.S.  dollars,  and  to 
submit  the  form  and  payment  to  the 
P.O.  box  address  listed  on  the  Form  I- 
901.  The  ciieck  or  money  order  must  be 
made  payable  to  "The  Department  of 
Homeland  Security,  Immigration  and 
Customs  Enforcement."  DHS  does  not 
allow  applicants  to  pay  any  of  DHS  fees 
with  foreign  currency  due  to 
fluctuations  in  currency  rates. 
Furthermore,  DHS  does  not  allow 
applicants  to  pay  fees  with  checks 
drawn  on  foreign  banks  as  the  collection 
process  is  slow  and  expensive  and  there 


is  no  guarantee  on  these  funds  as  there 
is  with  funds  drawn  on  U.S.  banks. 

After  the  completed  F'orm  1-901  and 
accompanying  fee  payment  have  been 
received  by  DHS,  a  receipt  will  be 
issued  on  the  Form  1-797,  Notice  of 
Action,  to  the  prospective  student  or 
exchange  visitor,  by  mail.  All  fee 
receipts  will  be  printed  and  mailed  to 
the  applicant  within  3  days  of  the  fee 
payment  being  processed.  Applicants 
will  also  have  the  option  to  have  the 
receipt  sent  to  them  in  an  expedited 
manner.  If  this  option  is  chosen,  the 
receipt  will  be  delivered  by  a  courier  for 
an  additional  fee.  If  the  applicant  pavs 
the  fee  over  the  Internet,  the  applicant 
will  be  able  to  print  and  retain  an 
electronic  receipt  at  that  time,  in 
addition  to  the  receipt  that  will  be 
received  by  mail. 

Once  the  student  or  exchange  visitor 
has  received  the  Form  1-797  as  proof  of 
payment  of  the  fee.  either  electronically 
or  via  mail,  he  or  she  will  submit  the 
Form  1-797  in  conjunction  with  either 
the  application  for  a  visa  abroad, 
admission  to  the  United  States,  if 
exempt  from  visa  requirements,  or  a 
change  of  status  if  in  the  United  States. 
As  previously  stated,  in  the  future,  in 
instances  where  the  receipt  is  not 
received  or  is  lost  by  the  applicant,  the 
consular  officer  or  DHS  officer  will  have 
access  to  the  fee  payment  information  in 
SEVIS  to  verif\-  that  a  fee  has  been  paid 
for  a  particular  individual. 

Regulatory  Flexibility  Act 

The  Secretary'  of  Homeland  Security, 
in  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  proposed  rule  and,  by 
approving  it,  preliminarily  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although  this 
rule  levies  a  fee  on  nonimmigrant 
students  and  exchange  visitors  initially 
arriving  or  continuing  a  program  in  the 
United  States,  and  this  fee  will  have  an 
impact  on  these  nonimmigrants,  DHS  is 
required  by  statute  to  collect  a  fee  to 
support  an  electronic  information 
collection  system  on  foreign  students 
and  exchange  visitors.  The  fees  were 
arrived  at  after  careful  evaluation  of  the 
costs  to  design,  develop,  and  maintain 
the  statutorily-mandated  information 
collection  system. 

Since  Congress  has  changed  the  law 
to  provide  that  DHS  will  collect  the  fee 
directly  from  the  student  or  exchange 
visitor,  rather  than  having  the  school  or 
exchange  program  collect  and  remit  the 
fee,  the  schools  and  exchange  programs 
will  no  longer  need  to  be  involved  in 
any  way  with  respect  to  the  collection 
of  the  fee,  although  they  are  free  to  offer 
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assistance  to  their  prospective  students 
or  exchange  visitors  if  they  choose  to  do 
so.  The  students  and  exchange  visitors 
impacted  by  this  rule  are  not  considered 
small  entities  as  that  term  is  defined  in 
5U.S.C.  601(6). 

Unfunded  Nfandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economv  of  SlOO 
million  or  more:  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  This  rule  levies  a  fee  in 
the  amount  of  SlOO  on  nonimmigrant 
students  and  exchange  visitors  and  a  fee 
in  the  amount  of  $35  for  exchange 
visitors  admitted  as  au  pairs,  camp 
counselors,  or  participants  in  a  summer 
work/travel  program,  initially  arriving 
or  continuing  a  program  in  the  United 
States. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Homeland  Securitv  to  be 
a  significant  regulatory  action  under 
Executive  Order  12866.  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  In 
particular,  the  Department  has  assessed 
both  the  costs  and  benefits  of  this  rule 
as  required  by  Executive  Order  12866, 
section  1(b)(6)  and  has  made  a  reasoned 
determination  that  the  benefits  of  this 
regulation  justify  its  costs. 

The  costs  to  the  public  that  this  rule 
imposes  are  primarily  the  fees  that  must 
be  paid  by  nonimmigrant  students  and 
exchange  visitors  that  will  be  processed 
through  the  SEVIS  system  and  admitted 
to  the  United  States.  DHS  is  required  by 
section  641  of  Public  Law  104-208  to 
collect  a  fee  to  recover  the  cost  of 
collecting  student  information 
electronically.  On  December  21,  1999,  a 


fee  of  S95  was  proposed  in  the  Federal 
Register  to  support  the  SEVIS  (64  PR 
71323).  After  careful  evaluation  of  the 
costs  to  design,  develop,  and  maintain 
the  statutorily  mandated  information 
collection  system,  DHS  is  now 
proposing  a  fee  of  SlOO  for 
nonimmigrant  students  and  exchange 
visitors,  and  $35  for  exchange  visitors 
admitted  as  au  pairs,  camp  counselors, 
or  participants  in  a  summer  work/travel 
program,  initially  arriving  or  continuing 
a  program  in  the  United  States.  The  fees 
imposed  under  this  propo.sed  rule  will 
support  personnel  costs,  ongoing  system 
operation  and  maintenance  costs, 
training  costs,  and  other  costs  related  to 
the  program  as  well  as  provide  for  the 
resources  necessary  to  ensure 
compliance  with  the  regulations. 

As  discussed  previously  in  the 
introductory  section  of  this  rule, 
approximately  362.400  F-1  students  are 
expected  to  enter  the  United  States  in 
Fiscal  Year  2004.  Another  312,400  J-1 
exchange  visitors  are  also  expected  to 
enter  the  United  States.  Based  upon 
historical  trends,  it  is  further  estimated 
that  as  many  as  10%  may  subsequently 
violate  the  terms  of  their  non-immigrant 
status  each  year.  However,  in  an  effort 
to  compensate  for  the  possible 
inaccuracies  of  earlier  systems  and  data 
the  estimated  number  of  violators  has 
been  reduced  to  5%.  Using  this 
percentage.  DHS  estimates  33.750 
foreign  students  and  exchange  visitors 
might  be  subject  to  enforcement  actions 
on  an  annual  basis  although  no  actual 
measure  of  the  number  of  student  and 
exchange  visitors  who  have  violated 
their  immigration  status  has  ever  been 
conducted.  In  addition  to  the  personnel, 
system  operations  and  maintenance, 
and  training  costs  that  these  fees  will 
support,  and  while  remaining  within 
the  initial  SlOO  statutory  limitation  on 
the  fee  amount,  DHS  has  recalculated 
the  fee  to  cover  the  costs  of  61  SEVIS 
liaison  officers  and  182  other  ICE 
officers  in  the  field.  Based  upon 
estimates  of  the  total  foreign  student 
population  and  estimates  of  the  total 
man-hours  that  will  be  needed  to  ensure 
compliance  with  the  SEVIS 
requirements,  DHS  has  estimated  that 
this  number  of  officers  will  constitute 
approximately  60%  of  the  personnel 
resources  needed  for  compliance  efforts. 

The  costs  to  DHS  of  either  not 
assessing  the  fees  under  this  rule  or 
assessing  the  fees  at  a  lesser  amount 
would  be  the  inability  to  continue  to 
implement  and  operate  the  SEVIS 
system,  if  no  fees  were  imposed,  or  at 
a  minimum,  a  more  limited  ability  to 
ensure  compliance  with  bv  foreign 
students  and  exchange  visitors  with  the 
requirements  of  the  SEVIS  system. 


Additionally,  if  the  fees  are  not  imposed 
or  are  imposed  at  a  lesser  amount  the 
public  could  incur  the  intangible  cost  of 
reduced  security  as  a  result  of  a  more 
limited  ability  to  ensure  compliance. 
The  imposition  of  this  fee  also  shifts  the 
burden  of  funding  program  operating 
and  compliance  efforts  to  the 
population  actually  utilizing  the  SEVIS 
system.  If  the  fees  are  not  imposed  or 
are  imposed  at  a  lesser  amount,  the 
general  public,  rather  than  the 
population  of  SEVIS  users,  would  be 
responsible  for  bearing  the  cost  of 
program  implementation  and 
conformity;  this  would  be  explicitly 
contrary  to  the  directive  of  section  641 
of  Public  Law  104-208,  to  collect  a  fee 
to  recover  the  costs  of  SEVIS  to  the 
government. 

The  costs  of  this  rule,  the  fees 
imposed  on  foreign  students  and 
exchange  visitors,  are  outweighed  bv  the 
overall  benefits  to  the  public  that  SEVIS 
provides.  SEVIS  is  a  vital  tool  in 
furthering  the  protection  of  the  public 
by:  (1)  Enhancing  the  process  by  which 
foreign  students  and  exchange  visitors 
gain  admission  to  the  United  States;  and 
(2)  increasing  the  ability  of  DHS  to  track 
and  monitor  foreign  students  and 
exchange  visitors  in  order  to  ensure  that 
they  arrive  in  the  United  States,  show 
up  and  register  at  the  school  or 
exchange  program,  and  properly 
maintain  their  status  during  their  stay  as 
valued  guests  in  this  countr>'. 

In  addition.  DHS  will  collect  the  fee 
directly  from  the  student  or  exchange 
visitor,  rather  than  placing  the  burden 
on  the  school  or  exchange  program  to 
collect  and  remit  the  fee.  Thus,  this  will 
lessen  the  burden  on  schools  and 
exchange  programs  who  will  no  longer 
need  to  take  part  in  the  collection  of  the 
fee,  cdthough  they  are  free  to  offer 
assistance  to  their  prospective  students 
or  exchange  visitors  if  they  choose  to  do 
so. 

SEVIS  provides  a  proper  balance 
between  openness  to  international 
students  and  exchange  visitors  and  the 
security  obtained  by  enforcing  the  law. 
Balanced  against  the  costs  and  the 
requirements  to  collect  information 
electronically,  the  burden  imposed  by 
this  regulation  appears  to  DHS  to  be 
justified  by  the  benefits. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
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rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  information  required  by  the  Form 
1-901,  Fee  Remittance  Form  for  Certain 
F.  J,  and  M  Nonimmigrants,  is 
considered  an  information  collection 
and  subject  to  review  and  clearance 
under  the  Paperwork  Reduction  Act 
procedures.  Accordinglv.  DHS  has 
submitted  this  information  collection 
requirement  to  OMB  for  emergency 
clearance  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

8CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
Information,  Privacy.  Reporting  and 
record  keeping  requirements. 

8CFRPart214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Reporting  and  record  keeping 
requirements.  Students. 

8  CFR  Part  299 

Immigration,  Reporting  and  record 
keeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  10a— POWERS  AND  DUTIES; 
AVAILABILITY  OF  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a:  8  U.S.C. 
1101.  110,3.  1304,  1356;  31  U.S.C.  9701; 
Public  Law  107-296  116  Stat.  2135  (6  U.S.C. 
1  el.  seq.):  E.O.  12356,  47  FR  14874,  15557; 
3  CFR,  1982  Comp.,  p.  166;  8  CFR  part  2. 

2.  Section  103.7(b)(1)  is  proposed  to 
be  amended  by  adding  the  entry  for 
Form  1-901  to  the  listing  of  fees,  in 
proper  alpha/numeric  sequence,  to  read 
as  follows; 

§103.7    Fees. 

***** 

(b)  *   *   • 

(D*  *  * 

Form  1-901.  For  remittance  of  the 
SEVIS  fee  levied  on  certain  F,  I.  and  M 
noninxmigrant  aliens — Si 00  ($35  for  J-1 
au  pairs,  camp  counselors,  and 


participants  in  a  summer  work/travel 
program). 

***** 

PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1102,  1103.  1182, 
1184.  1186a,  1187.  1221,  1281,  1282,  1301- 
1305;  sec.  643.  Pub.  L.  104-208.  110  Stat. 
3009-708;  section  141  of  tlie  Compacts  of 
Free  Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau, 
48  U.S.C.  1901,  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

4.  Section  214.2  is  amended  by: 

a.  Adding  a  new  paragraph  (f)(19): 

b.  Adding  a  new  paragraph  (j)(5);  and 

c.  Adding  a  new  paragraph  (m)(20). 
The  additions  read  as  follows: 

§  21 4.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(f)  *   *   * 

(19)  Remittance  of  the  fee.  An  alien 
who  applies  for  F-1  or  F-3 
nonimmigrant  status  in  order  to  enroll 
in  a  program  of  study  at  a  Department 
of  Homeland  Security  (DHS)-approved 
educational  institution  is  required  to 
pay  the  SE\1S  fee  to  DHS  in  advance, 
pursuant  to  §  214.13(c),  except  as 
otherwise  provided  in  that  section. 
***** 

(i)*  *  * 

(5)  Remittance  of  the  fee.  An  alien 
who  applies  for  J-1  nonimmigrant  status 
in  order  to  commence  participation  in  a 
Department  of  State  (DOS)-designated 
exchange  visitor  program  is  required  to 
pay  the  SEVIS  fee  to  DHS  in  advance, 
pursuant  to  §  214.13(c),  except  as 
otherwise  provided  in  that  section. 
****** 

(m)  *  *   * 

(20)  Remittance  of  the  fee.  An  alien 
who  applies  for  M-1  or  M-3 
nonimmigrant  status  in  order  to  enroll 
in  a  program  of  study  at  a  DHS- 
approved  vocational  educational 
institution  is  required  to  pay  the  SEVIS 
fee  to  DHS  in  advance,  pursuant  to 

§  214.13(c),  except  as  otherwise 
provided  in  that  section. 
***** 

5.  Section  214.13  is  added  to  read  as 
follows:     I 

§  21 4.1 3     SEVIS  fee  for  certain  F,  J,  and  M 
nonimmigrants. 

(a)  Applicability.  Except  as  otherwise 
provided  in  this  section,  the  following 
aliens  are  required  to  submit  a  payment 
of  a  $100  fee  to  the  Department  of 
Homeland  Security  (DHS),  in  advance, 


in  connection  with  obtaining 
nonimmigrant  status  as  a  student  or 
exchange  visitor,  in  addition  to  any 
other  applicable  fees:  ~ 

(1)  An  alien  who  applies  for  F-1  orF- 
3  nonimmigrant  status  in  order  to  enroll 
in  a  program  of  study  at  a  DHS- 
approved  institution  of  higher 
education,  as  defined  in  section  101(a) 
of  the  Higher  Education  Act  of  1965,  as 
amended,  or  in  a  program  of  study  at 
any  other  DHS-approved  academic  or 
language-training  institution  including 
private  elementary  and  secondary 
schools  and  public  secondary'  schools; 

(2)  An  alien  who  applies  for  J-1 
nonimmigrant  status  in  order  to 
commence  participation  in  an  exchange 
visitor  program  designated  bv  the 
Department  of  State  (DOS)  (with  a 
reduced  fee  for  certain  exchange  visitors 
as  provided  in  paragraph  (e)  of  this 
section);  and 

(3)  An  alien  who  applies  for  M-1  or 
M-3  nonimmigrant  status  in  order  to 
enroll  in  a  program  of  study  at  a  DHS- 
approved  vocational  educational 
institution,  including  a  flight  school. 

(b)  Ahens  not  subject  to  a  fee.  No 
SEVnS  fee  is  due  with  respect  to:  (1)  A 
J-1  exchange  visitor  who  is  coming  to 
the  United  States  as  a  participant  in  an 
exchange  program  sponsored  by  the 
Federal  Government. 

(2)  Dependents.  The  principal  alien 
must  pay  the  fee,  when  required  under 
this  section,  in  order  to  obtain  F-2,  J- 
2.  or  M-2  status  for  his  or  her 
dependents.  How^ever,  an  F-2.  J-2.  or 
M-2  dependent  is  not  required  to  pay  a 
separate  fee  under  tbis  section  in  order 
to  obtain  that  status  or  during  the  time 
they  remain  in  that  status. 

(c)  Time  for  payment  of  SEVIS  fee.  An 
alien  who  is  subject  to  payment  of  the 
SEVIS  fee  must  remit  the  fee  directly  to 
DHS  as  follows: 

(1)  An  alien  seeking  an  F-1.  F-3,  J- 
1,  M-1,  or  M-3  visa  from  a  consular 
officer  abroad  for  initial  attendance  at  a 
DHS-approved  school  or  to  commence 
participation  in  a  Department  of  State- 
approved  program,  must  pay  the  fee  to 
DHS  before  applying  for  the  visa. 

(2)  An  alien  who  is  exempt  from  the 
visa  requirement  described  in  section 
212(d)(4)  of  the  Act  must  pay  the  fee  to 
DHS  before  ihe  alien  applies  for 
admission  to  the  United  States  to  begin 
initial  attendance  at  a  DHS-approved 
school  or  initial  participation  in  a 
Department  of  State-approved  program. 

(3)  A  nonimmigrant  alien  in  the 
United  States  seeking  a  change  of  status 
to  F-1,  F-3.  J-1,  M-1,  or  M-3  must  pay 
the  fee  to  DHS  before  the  alien  submits 
the  application  for  change  of 
noninunigrant  status,  except  as 
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provided  in  paragraph  (d)  of  this 
section. 

(4)  A  J-1  nonimmigrant  who  is 
applying  for  reinstatement  after  a 
substantive  violation,  or  who  has  been 
out  of  program  status  for  longer  than 

1 20  davs  during  the  course  of  his  or  her 
program,  must  pay  the  applicable  fee  to 
DHS  prior  to  applying  for  reinstatement 
to  valid  )-l  status. 

(5)  An  F  or  M  student  who  is  applying 
for  reinstatement  of  student  status 
because  of  a  violation  of  status  more 
than  5  months  in  duration,  must  pay  a 
new  fee  to  DHS  in  connection  with  the 
application  for  reinstatement  in  order  to 
be  granted  a  return  to  valid  status. 

(d)  Circumstances  where  no  new  fee  is 
required.  (1)  Extension  of  stay  or 
transfer.  An  alien  who  has  previouslv 
paid  the  fee  prior  to  obtaining  his  or  her 
current  status,  as  a  student  or  exchange 
visitor  is  not  required  to  pav  a  new  fee 
in  connection  with: 

(i)  An  application  for  an  extension  of 
stay  as  provided  in  §  214, 2(f)(7)  or 
(mj(lO); 

(ii)  An  application  for  transfer  as 
provided  in  §  214.2(f)(8)  or  (mJ(ll);or 

(iii)  An  application  for  post- 
completion  practical  training  as 
provided  in  §  214.2(f)(10)(ii)  or  (m)(14). 

(2)  New  program  m  the  same 
classification.  An  F-1,  F-3,  M-1.  or  M- 
3  nonimmigrant  who  has  previously 
paid  the  fee  is  not  required  to  pav  a  new 
fee  for  an  extension  of  status  in 
connection  with  enrollment  in  a  new 
course  of  study  in  the  same 
nonimmigrant  status.  For  purposes  of 
the  preceding  sentence,  no  fee  is 
required  for  changes  between  the  F-1 
and  F-3  classifications,  and  no  fee  is 
required  for  changes  between  the  M-1 
and  M-3  classifications. 

(3)  Re-application  following  denial  of 
application  by  consular  officer.  An  alien 
who  fully  paid  a  SEVIS  fee  in 
conjunction  with  an  initial  application 
for  an  F-1,  F-3.  I-l,  M-1.  or  M-3  visa 
from  a  consular  officer  and  whose  initial 
application  was  denied,  who  is 
reapplying  for  the  same  status  withm  9 
months  following  the  notice  of  denial 

(e)  Special  rules  for  1-1  exchange 
visitors.  (1)  A  J-l  exchange  visitor 
coming  to  the  United  States  as  an  au 


pair,  camp  counselor,  or  participant  in 
a  summer  work/travel  program  is 
subject  to  a  reduced  fep  of  S35 

(2)  A  I-l  exchange  visitor  applying  for 
a  change  of  category  as  provided  in  22 
CFR  62.41  is  not  required  to  pav  the  fee. 

(3)  A  I-l  exchange  visitor  applying  for 
transfer  of  program  as  provided  in  22 
CFR  62.42  is  not  required  to  pay  the  fee. 

(4)  A  J-l  exchange  visitor  applying  for 
an  extension  of  program  as  provided  in 
22  CFR  62.43  is  not  required  to  pay  the 
fee. 

(f)  Reser\ed. 

(g)  Procedures  for  payment  of  the 
SEVIS  fee.  (1)  Options  for  payment.  An 
alien  subject  to  payment  of  a  fee  under 
this  section  may  pay  the  fee  bv  anv 
procedure  approved  by  DHS,  including; 

(i)  Submission  of  Form  1-9U1.  to  DHS 
by  mail,  along  with  the  proper  fee  paid 
by  check,  money  order,  or  foreign  draft 
drawn  on  a  financial  institution  in  the 
United  States  and  payable  in  United 
States  currency,  as  provided  bv 
§  103. 7(a)(l )  oi  this  chapter; 

(ii)  Electronic  submission  of  Form  I- 
901  to  DHS  using  a  credit  card,  or  other 
electronic  means  of  payment  accepted 
by  DHS:  or 

(iii)  Any  other  designated  payment 
service  and  receipt  mechanism 
approved  by  DHS. 

(2)  Receipts  DHS  will  generate  and 
mail  a  receipt  for  each  fee  payment 
under  this  section. 

(i)  If  the  payment  was  made  by  mail, 
DHS  may  provide  for  an  expedited 
deliver^'  of  the  receipt,  upon  request,  for 
an  additional  fee. 

(ii)  If  payment  was  made 
electronically  or  through  a  DHS- 
designated  payment  service  and  receipt 
mechanism.  DHS  will  accept  a  properly 
completed  receipt  that  is  printed  out 
electronically  or  provided  by  the 
payment  service's  mechanism  in  lieu  of 
the  receipt  generated  by  DHS. 

(3)  Recording  electronic  fee  payment. 
DHS  will  maintain  an  electronic  record 
of  payment  for  the  alien  to  reflect  the 
receipt  of  the  required  fee  under  this 
section.  If  the  alien's  record  indicates 
that  the  fee  has  been  paid,  an  alien  who 
has  lost  or  did  not  receive  a  receipt  for 
a  fee  payment  under  this  section  will 
not  be  denied  an  immigration  benefit 


solely  because  of  a  failure  to  submit 
proof  of  payment  of  the  fee 

(4)  Third-party  payments.  DHS  may 
accept  payment  of  the  required  fee  for 
an  alien  from  an  approved  school  or  a 
designated  exchange  program,  or  from 
another  appropriate  source,  in 
accordance  with  procedures  approved 
by  DHS. 

(h)  Reinstatement.  (1)  In  certain 
instances,  the  alien  must  pay  the  initial 
required  fee  in  order  to  be  eligible  to 
apply  for  reinstatement.  An  F  or  M 
student  who  has  been  out  of  status  for 
more  than  5  months  at  the  time  of 
seeking  reinstatement  of  student  status 
pursuant  to  §  214.2(f){16)  or  (m)(16) 
must  pay  a  new  fee  in  connection  with 
the  application  for  reinstatement.  A  J-l 
nonimmigrant  who  has  a  substantial 
violation  or  who  has  been  out  of 
program  status  for  longer  than  120  days 
but  less  than  270  days  during  the  course 
of  his  or  her  program  must  pay  a  new 
fee  to  DHS,  if  applicable,  before 
applying  for  reinstatement  to  valid  J-l 
status.  Approval  of  reinstatement  also 
reinstates  the  status  of  any  dependents, 

(2)  The  failure  by  an  F  or  M  student 
or  a  J-l  exchange  alien  to  pay  the 
required  fee  is  a  violation  of  status  for 
the  principal  alien  and  his  or  her 
dependents.  For  purposes  of 
reinstatement,  the  principal  alien  and 
his  or  her  dependents  will  not  be 
considered  to  have  gone  out  of  status 
"through  no  fault  of  his  or  her  own"  or 
"for  minor  or  technical  infractions." 
Payment  of  the  fee  does  not,  however, 
preserve  the  lawful  status  of  any  F.  J.  or 
M  nonimmigrant  who  has  violated  his 
or  her  status  in  some  other  wav 

PART  299— IMMIGRATION  FORMS 

6  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103;  8  CFR 

part  2. 

7.  Section  299.1  is  amended  in  the 
table  by  adding,  in  proper  alpha- 
numeric sequence,  the  entr\'  for  KForm 
1-901"  to  read  as  follows: 

§299.1     Prescribed  forms. 
***** 


Form  No 


Edrtion  date 


Title 


1-901 


Fee  Remittance  tor  Certain  F  j  ana  M  Nonimmigrants 
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8.  Section  299.5  is  amended  in  the 
table  heading  by  revising  the  term  "INS 
form  No."  to  read  "Form  No,"  and  in 
the  table  by  adding,  in  proper  alpha/ 
numeric  sequence,  the  entry  for  Form 
"1-901"  to  read  as  follows: 

§  299.5     Display  of  control  numbers. 


Form  No. 

Form  title 

Currently 
assigned 
0MB  con- 
trol No. 

* 

1-901    

*                              • 

Fee  Remittance 
For  Centain  F.  J. 
and  M  Non- 
immigrants. 

■                              • 

1115- 

•                                 • 

Dated:  October  21.  2003. 
Tom  Ridge. 

Secretary  of  Homeland  Security. 

|FR  Dor.  03-26970  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE^O-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB21 1-524  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Rolls-Royce  pic  (RR)  RB2 11-524  series 
turbofan  engines,  with  certain  part 
number  (P/N)  intermediate  pressure  (IP) 
compressor  stage  5  discs  installed.  This 
proposed  AD  would  establish  new- 
reduced  IP  compressor  stage  5  disc 
cyclic  limits.  This  action  would  also 
require  removing  from  service,  affected 
discs  that  already  exceed  the  new 
reduced  cyclic  limit,  and  removing 
other  affected  discs  before  exceeding 
their  cyclic  limits,  using  a  drawdown 
schedule.  This  action  would  also  allow 
optional  inspections  at  each  shop  visit 
or  a  one-time  on-wing  eddy  current 
inspection  (ECI)  to  extend  the  disc  life 
beyond  the  lives  specified.  This 
proposed  .AD  is  prompted  by  the 
discover^'  of  cracks  in  the  cooling  air 


hole  areas  of  the  disc  front  spacer  arm. 
We  are  proposing  this  AD  to  prevent  IP 
compressor  stage  5  disc  failure,  which 
could  result  in  uncontained  engine 
failure  and  possible  damage  to  the 
airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  December  26, 

2003 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
40-AD,  12  New  England  Executive  Park, 
Burlington.-MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
Rolls-Royce  pic,  P.O.  Box  31  Derby. 
DE248BI.  United  Kingdom;  telephone 
011^4-1332-242424;  fax  011-44- 
1332-249936. 

You  may  examine  the  AD  docket  at 
the  FAA.  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 

Dargin.  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2002-NE--40-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energ}'  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  summarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 


We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://w\\'w.faa.gov/language  and  http:// 
iMA'Vi'. plain  language. gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (U.K.).  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  RR 
model  RB21 1-524  series  turbofan 
engines.  The  CAA  reports  that  cracks 
were  found,  during  overhaul,  in  the 
cooling  air  hole  areas  of  the  disc  front 
spacer  arm.  The  engine  manufacturer 
has  performed  a  reassessment  of  the  safe 
cyclic  limits  of  certain  IP  compressor 
stage  5  discs.  The  cyclic  limits  of  these 
discs  are  reduced  based  on  that 
reassessment.  This  condition,  if  not 
corrected,  could  result  in  uncontained 
engine  failure  and  possible  damage  to 
the  airplane. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  mandatorv  service 
bulletin  (MSB)  RB.211-72-D428, 
Revision  3,  dated  lune  30.  2003,  that 
specifies  a  drawdown  schedule  for 
removing  from  service  affected  IP 
compressor  stage  5  discs,  using  new 
Time  Limits  Manual  (TLM)  cyclic 
limits.  The  MSB  also  describes 
procedures  for  optional  inspections  at 
each  shop  visit  to  extend  the  disc  life 
beyond  the  lives  specified.  The  CAA  has 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  006-04-2002 
in  order  to  ensure  the  airworthiness  of 
these  RR  pic  turbofan  engines  in  the 
U.K.  We  have  also  reviewed  and 
approved  the  technical  contents  of 
Service  Bulletin  (SB)  RB.211-72-E148. 
dated  March  13,  2003  and  SB  RB.211- 
72-E150,  dated  April  17,  2003  that 
provide  an  optional  on-wing  ECI  of  the 
affected  discs,  to  extend  the  disc  life 
beyond  the  lives  specified. 

Differences  Between  This  Proposed  AD 
and  the  Manufacturer's  Service 
Information 

The  compliance  time  is  added,  to 
remove  or  inspect  discs  not  later  than  30 
days  after  the  effective  date  of  this  AD. 
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FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  engine  models,  manufactured 
in  the  U.K.,  are  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21,29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Under  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  us  informed  of  the 
situation  described  above.  We  have 
examined  the  CAA's  findings,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  Therefore,  we  are  proposing  this 
AD.  which  would  require: 

•  Establishing  new  reduced  IP 
compressor  stage  5  disc  cyclic  limits. 

•  Removing  from  service  affected  discs 
that  already  exceed  the  new  reduced 
cyclic  limit. 

•  Removing  other  affected  discs  before 
exceeding  their  cyclic  limits,  using  a 
drawdown  schedule, 

•  Allowing  optional  inspections  at  each 
shop  visit  or  a  one-time  on-wing  ECl 
to  extend  the  disc  life  bevond  the 
specified  life. 

The  proposed  AD  would  require  you 
to  use  the  service  information  described 
previously  to  perform  these  actions. 

Changes  to  14  CFR  Part  39— EfTect  on 
the  Proposed  AD 

On  luly  10,  2002.  we  published  a  new 
version  of  14  CFR  part  ,39  !67  FR  47997. 
July  22,  2002),  which  governs  tbe  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previoush-  was  included  in 


each  individual  AD.  Since  this  material 

is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  about  939  RR  RB2 11-524 
series  turbofan  engines  of  the  affected 
design  in  the  worldwide  fleet.  We 
estimate  that  35  engines  installed  on 
airplanes  of  U.S.  registr\'  would  be 
affected  by  this  proposed  AD,  We  also 
estimate  that  it  would  take  about  8  work 
hours  per  engine  to  perform  an 
inspection,  and  300  work  hours  per 
engine  to  replace  an  IP  compressor  stage 
5  disc.  The  average  labor  rate  is  S65  per 
work  hour.  Required  parts  would  cost 
about  549,000  per  engine.  Based  on 
these  figures,  we  estimate  the  total  cost 
of  the  proposed  AD  to  U.S.  operators  to 
be  32,397.500. 

Regulatorv'  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132,  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Go\ernment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatorv' 
action"  under  Executive  Order  12866; 

2  Is  not  a  "significant  rule"  under  the 
DOT  Regulator\'  Policies  and  Procedures 
(44  FR  il034.  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act, 

Table  1  .—Engine  Models  Affected 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copv 
of  this  summary'  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES  Include  "AD  Docket  No. 
2002-\E-40-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit\':  49  V.SC  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  The  FAA  amends  §39.13  by  adding 
the  following  new  airworthiness 
directive: 

Roiis-Rovce  pic:  Docket  No.  2002-NE-40- 
AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (AD)  action  by 
December  26.  2003. 

Affected  ADs 

fb)  None. 

Applicability 

(c)  This  AD  applies  to  the  Rolls-Royce  pic 
RB211-524  series  turbofan  engines  listed  in 
the  following  Table  1,  with  intermediate 
pressure  (IP)  compressor  stage  5  disc  part 
numbers  (P/Ns)  listed  in  Table  2  of  this  AD, 
installed. 


-524B-02 

-5248-8^2 

-52483-02 

-52484-02 

\ 

-524B4-D-02 

-524B2-19 

-52482-8-19 

-524C2-19 

-524C2-8-19 

-52404-19 

-524D4-B-19 

-524D4X-19 

524D4X-B-19 

-524D4-39 

-524D4-B-39 

-524G2-19 

-524G2-T-19 

-524G3-19 

-524G3-T-19 

-524H2-19 

-524H2-T-19 

-524H-36 

-524H-T-36 

These  engines  are  installed  on,  but  not 

limited  to.  Boeing  747,  767.  and  Lockheed  L- 
1011  airplanes. 


Table  2.— IP  Compressor  Stage  5  Disc  P/Ns  Affected 


LK60130 

LK65932 

LK69021 

LK81269 

LK83282 

LK83283 

UL 12290 

UL15743 

UL15744 

UL15745 

UL19132 

UL20785 

UL20832 

UL23291 

UL2501 1 

UL36821 

UL36977 

UL36978 

UL36979 

UL36980 

UL36981 

UL36982 

UL36983 

UL37078 

UL37079 

UL37080 

UL37081 

UL37082 

UL37083 

UL37084 
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Unsafe  Condition 

(d)  This  AD  is  prompted  bv  the  discovery 
ot  cracks  in  the  cooHng  air  hole  areas  of  the 
IP  compressor  stage  5  disc  front  spacer  arm. 
We  are  issuing  this  AD  to  prevent  IP 
compressor  stage  5  disc  failure,  which  could 


result  in  uricontained  engine  failure  and 
possible  damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 


Cycle  Limits 

(f)  Change  the  service  cyclic  limits  for  the 
IP  compressor  stage  5  discs  installed  in  the 
engine  models  listed  in  the  following  Table 
3,  within  30  days  after  the  effective  date  of 
this  AD. 


Table  3.— Cyclic  Life  Limits  Without  Qualifying  Magnetic  Particle  Inspection  (MPI)  or  Eddy  Current 

Inspection  (ECI) 


Date  of  reduced  life  limit 


November  30,  2002  , 

April  1.  2003   

December  1.  2003  , 

December  1    2004     , 

December  1.  2005     

December  1,  2008  ; 

Engine  models 


-524G2.  G2-T, 

G3.  G3-T,  H2, 

H2-T,  H-36,H- 

T-36 


-524D4,  D4-B. 
D4-B-39,  D4X, 
D4X-B.  D4-39 


-52482.  B2-B. 
C2,  C2-B 


M  3,500  CIS 
13.500  CIS 
12,000  CIS 
11.000  CIS 
1 1 ,000  CIS 
7,830  CIS 


16.150  CIS 
13.500  CIS 
13.500  CIS 
13.500  CIS 
12.000  CIS 
8.700  CIS 


16.000  CIS 
13,500  CIS 
13,500  CIS 
12,000  CIS 
12,000  CIS 
12,000  CIS 


-524B-02,  B-B- 

02.  B3-02.  B4- 

02,  B4-D-02 

16.200  CIS 
14.000  CIS 
14.000  CIS 
12.000  CIS 
12.000  CIS 
12,000  CIS 


'  Cycles-in-service. 


Optional  Inspections 

(g)  Before  December  1.  2008.  optional 
inspections  are  allowed  at  each  shop  visit  or 
a  one-time  on-wing  EC!  is  allowed  to  extend 
the  disc  life.  Guidance  for  these  inspections 
is  provided  in  paragraphs  (h)  or  (i)  of  this 
AD 

Optional  Inspections  at  Shop  Visit 

(h)  Fertorrn  optional  inspections  at  shop 
visit,  as  follows: 

(1)  Remove  corrosion  protection  from  IP 
stage  5  disc.  Information  on  corrosion 
protection  removal  ran  be  found  in  the 
Engine  Manual. 

(2)  Visual-inspect  and  binocular-inspect 
the  IP  stage  5  disc  for  corrosion  pitting  at  the 
cooling  air  holes  and  defender  holes  in  the 
disc  front  spacer  arm.  Follow  paragraph  3.C, 
of  the  .Accomplishment  Instructions  of  RR 
MSB  .\'o  RB, 211-72-0428  Revision  3,  dated 
June  30,  2003, 

(3)  Discs  with  corrosion  pitting  in  excess 
of  limits  must  be  removed  from  service. 
Information  on  disc  corrosion  pitting  limits 
can  be  found  in  the  Engine  Manual, 

(4)  If  the  disc  is  free  from  corrosion  pitting. 
MPI  entire  disc.  Inspection  on  MPI  can  be 
tound  in  the  Engine  Manual 


(5)  If  the  disc  has  corrosion  pitting  within 
limits.  ECI  all  disc  cooling  air  holes,  defender 
holes,  and  inner  and  outer  faces.  Follow 
paragraph  3.D.  of  the  Accomplishment 
Instructions  of  RR  MSB  No.  RB. 21 1-72- 
0428.  Revision  3.  dated  June  30,  2003. 
Information  on  corrosion  pitting  limits  can  be 
found  in  the  Engine  Manual. 

(6)  If  the  disc  passes  ECI  and  no  cracks  are 
found,  MPI  entire  disc.  Information  on  MPI 
can  be  found  in  the  Engine  Manual. 

(7)  If  the  disc  passes  MPI  and  no  cracks  are 
found,  re-apply  corrosion  protection  to  disc, 
and  return  the  disc  to  service  in  accordance 
with  the  cyclic  limits  allowed  by  paragraph 
(1)  of  this  AD  Information  on  MPI  limits  can 
be  found  in  the  Engine  Manual.  Information 
on  re-applying  corrosion  protection  can  be 
found  in  RJt  Repair  FRS5900 

Optional  One-Time  On-Wing  EC  Inspection 

(i)  For  RBI  1 1-524B2/C2  and  RB21 1- 
524B4/D4  angine  models,  a  one-time  on-wing 
ECI  of  the  IP  compressor  stage  5  disc  mav  be 
performed  in  lieu  of  a  shop  visit  inspection. 
Follow  RR  paragraph  3. A.  through  3.F.  of 
Accomplishment  Instructions  of  SB  No. 
RB.211-72-E148,  and  RR  SB  No.  RB.211-72- 
E150,  respectively,  to  do  the  ECI.  If  the  disc 

Table  4.— Cyclic  Life  Extension 


passes  the  EC!  and  no  cracks  are  found,  an 
extension  is  allowed  as  specified  in 
paragraph  [1]  of  this  AD. 

Definition  of  Shop  Visit 

(k)  For  the  purposes  of  this  AD.  a  shop  visit 
is  defined  as  the  separation  of  an  engine 
major  case  flange.  This  definition  excludes 
shop  visits  when  only  field  maintenance  type 
activities  are  performed  in  lieu  of  performing 
them  on-wing.  (i.e..  for  purposes  such  as  to 
perform  an  on-wing  inspection  of  a  tail 
engine  installation  on  an  LlOll  airplane). 

Cyclic  Life  Extension 

(1)  Discs  that  pass  an  optional  inspection 
may  remain  in  service  after  that  inspet;tion 
for  the  additional  cycles  listed  in  the 
following  Table  4,  or  until  the  next 
inspection,  or  until  the  December  1.  2008  life 
limit  in  Table  3  is  reached,  whichever  occurs 
first. 

Note  1:  Discs  may  remain  in  service  for 
additional  periods  if  repeat  optional 
inspections  are  conducted  and  associated  AD 
criteria  are  met. 


Engine  models- 


-524G2,  G2-T.  G3, 

G3-T,  H2,  H2-T,  H- 

36,  H-T-36 


Extension  after  passing  MPI  

Extension  after  passing  In-Shop  ECI 
Extension  after  passing  On-WJng  ECI 


1 ,600  cycles 
3.800  cycles 
1 ,000  cycles 


-524D4,  D4-B,  D4- 

B-39,  D4X,  D4X-B. 

D4-39 


-524B2,  B2-B,  C2, 
C2-B 


2,000  cycles 

4.500  cycles 
1 ,200  cycles 


2,000  cycles 
4,500  cycles 
1 ,200  cycles 


-524B-02.  B-B-02. 

B3-02,  B4-0-2.  B4- 

D-02 


2,000  cycles. 
4,500  cycles. 
1,200  cycles. 
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Discs  That  Have  Been  Intermixed  Between 
Engine  Model* 

(m)  Information  on  intermixing  discs 
between  engine  models  can  be  found  in  the 
RR  Time  Limits  Manual.  05-00-01. 


Alternative  Methods  of  Compliance 

(n)  The  Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14CFR  39.19. 

Table  5. — Incorporation  by  Reference 


Material  Incorporated  by  Reference 

(o)  You  must  use  the  service  information 
specified  in  the  following  Table  5  to  perform 
the  inspections  and  drawdown  required  by 
this  AD.  Approval  of  incorporation  by 
reference  from  the  Office  of  the  Federal 
Register  is  pending. 


Service  bulletin  No. 

Page 

Revision 

Date 

Mandatory  Service  Bulletin  No   RB211-72-D428  „ 

Total  Pages:  27 
Service  Bulletin  No  RB  211-72-E148  

Total  Pages;  83 
Service  Bulletin  No   RB  21 1-72-E150  

All 

All 

All 

3 

Original  

1  „ 



June  30.  2003. 

March  13.  2003. 
June  4  2003 

Total  pages:  72 

■ - — — ■ — ■ 

Related  Information 

(p)  CAA  airworthiness  directive  006-04- 
2002.  dated  April  2002,  also  addresses  the 
subiect  of  this  AD, 

Issued  in  Burlington,  Massachusetts,  on 
October  21.  2003 
Robert  J.  Ganley. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  0,3-26980  Filed  10-24-03;  8;45  am] 

BILUNG  CODE  491(>-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-1 4594] 

14CFR  Part  121 

Operating  Requirements:  Domestic. 
Flag,  and  Supplemental  Operations; 
Petition  for  Rulemaking 

AGENCY:  Federal  Aviation 
Administration  (FAAj,  DOT. 
ACTION:  Notice  of  a  petition  for 
rulemaking. 

SUMMARY:  This  document  contains  a 
summary  of  a  petition  for  rulemaking 
from  the  Air  Transport  Association  of 
America.  Inc.  to  change  certain 
specified  requirements  cf  14  CFR.  The 
purpose  of  this  document  is  to  improve 
the  publics  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities,  \eifher  publication 
of  this  document  nor  the  inclusion  or 
omission  of  information  in  the  summarv 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
Although  14  CFR  part  11  does  not 
require  the  publication  of  a  summary  for 
a  petition  to  amend  a  regulation,  we 
have  determined  that  the  public  should 
be  afforded  the  opportunity  to  comment 
on  this  issue. 

DATES:  Comments  on  the  petition 
received  must  identif}-  the  petition 


docket  number  involved  and  must  be 
received  on  or  before  December  26, 
2003, 

ADDRESSES:  You  mav  submit  comments 
to  DM,S  Docket  Number  FAA-2003- 
14594  bv  any  of  the  following  methods; 

•  Weh  sitp:  http://diTts.dot. gov 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site, 

•  Fax.- 1-202-493-2251. 

•  Mai!:  Docket  Management  Facility: 
U.S.  Depanment  of  Transportation,  400 
Seventh  Street,  S\V.,  Nassif  Building. 
Room  PL-401    Washington.  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SVV..  Washington, 
DC.  between  9  am  and  5  pm.  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  Rulemaking  Portal:  Go  to 
hnp://w%vvi. regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington.  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandv  Buchanan-Sumter  i202)  267- 
7271."  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Petition 

Docket  .Vo  •  FAA-2003-14594. 

Petitioner:  Air  Transport  Association 
of  America,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.391(a)  and  121.393(b) 

Description  of  Change  Sought:  The 
proposed  amendment  would  permit  a 


flight  attendant  to  communicate  with 
company  or  airport  personnel  via  the  jet 
bridge  telephone  located  adjacent  to  the 
aircraft  door  while  passengers  are 
boarding,  deplaning,  or  are  on  board,  in 
order  to  perform  safety,  securitv.  and/or 
passenger  service  duties.  The 
amendment  would  reduce  the  nuiiiber 
of  required  flight  attendants  onboard  the 
aircraft  while  the  aircraft  is  on  the 
ground  and  stationarv. 
Section  121.391  states: 

(a)  Each  certificate  holder  shall 
provide  at  least  the  following  flight 
attendants  on  each  passenger-cam'ing 
airplane  used: 

(1)  For  airplaines  having  a  maximum 
payload  capacity  of  more  than  7.500 
pounds  and  having  a  seating  capacity  of 
more  than  9  but  less  than  51 
passengers — one  flight  attendant. 

(2)  For  airplanes  having  a  maximum 
payload  capacity  of  7.500  pounds  or  less 
and  having  a  seating  capacit\  of  more 
than  19  but  less  than  51  passengers — 
one  flight  attendant. 

(3)  For  airplanes  having  a  seating 
capacity  of  more  than  50  but  less  than 
101  passengers — two  flight  attendants. 

(4)  For  airplanes  having  a  seating 
capacity  of  more  than  100  passengers — 
two  flight  attendants  plus  one 
additional  flight  attendant  for  each  unit 
(or  part  of  a  unit)  of  50  passenger  seats 
above  a  seating  capacity  of  100 
passengers 

Section  121.393  states: 

(b)  On  each  airplane  for  which  flight 
attendants  are  required  by  §  121.391(a). 
but  the  number  of  flight  attendants 
remaining  on  board  is  fewer  than 
required  by  §  121.391(a).  the  certificate 
holder  must  meet  the  following 
requirements: 

(1)  The  certificate  holder  shall  ensure 
that: 

(i)  The  airplane  engines  are  shut 
dowm; 
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(ii)  At  least  one  floor  level  exit 
remains  open  to  provide  for  the 
deplaning  of  passengers;  and 

fiii)  The  number  of  flight  attendants 
on  board  is  at  least  half  the  number 
required  by  §  121..391(a).  rounded  down 
to  the  next  lower  number  in  the  case  of 
fractions,  but  never  fewer  than  one. 

(2)  The  certificate  holder  may 
substitute  for  the  required  flight 
attendants  other  persons  qualified  in  the 
emergency  evacuation  procedures  for 
that  aircraft  as  required  in  §  121.417.  if 
these  persons  are  identified  to  the 
passengers. 

(3)  If  only  one  flight  attendant  or  other 
qualified  person  is  on  board  during  a 
stop,  that  flight  attendant  or  other 
qualified  person  shall  be  located  in 
accordance  with  the  certificate  holder's 
FAA-approved  operating  procedures.  If 
more  than  one  flight  attendant  or  other 
qualified  person  is  on  board,  the  flight 
attendants  or  other  qualified  persons 
shall  be  spaced  throughout  the  cabin  to 
provide  the  most  effective  assistance  for 
the  evacuation  in  case  of  an  emergency. 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  comments,  data,  or  views. 
We  specificaliv  in\ite  comments 
relating  to  how  a  reduced  number  of 
flight  attendants  onboard:  (1)  will 
provide  adequate  passenger  supervision 
and  safetv  while  the  airplane  is  on  the 
ground  and  stationary;  and  (2)  Will 
allow  for  the  effective  deplaning  of 
passengers  should  an  emergency 
situation  arise. 

Before  acting  on  this  petition  for 
rulemaking,  we  will  consider  all 
comments  we  receive  on  or  before  the 
closing  date  for  comments.  We  will 
consider  comments  filed  late  if  it  is 
possible  to  do  so  without  incurring 
expense  or  delay. 

Issued  in  Washington,  DC.  on  October  20, 

2003. 

fames  I.  Ballnugh, 

Director.  Flight  Standards  Service. 

|FR  Doc  03-27055  Filed  10-22-03;  5:01  pml 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regulations  No.  4  and  16] 
RIN  0960-AF21 

Reinstatement  of  Entitlement  to 
Disability  Benefits 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Social  Security 
Administration  is  proposing  rules 


regarding  the  Reinstatement  of 
Entitlement  (Expedited  Reinstatement) 
provision  in  section  112  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999.  This 
provision  allows  former  Social  Security 
disability  and  Supplemental  Security 
Income  (SSI)  disability  or  blindness 
beneficiaries,  whose  entitlement  or 
eligibility  had  been  terminated  due  to 
their  work  activity,  to  have  their 
entitlement  or  eligibility  reinstated  in  a 
timely  fashion  if  they  become  unable  to 
do  substantial  gainful  work  due  to  their 
medical  condition.  These  rules  provide 
beneficiaries  an  additional  incentive  to 
return  to  work. 

DATES:  To  be  sure  your  comments  are 
considered  we  must  receive  them  no 
later  than  December  26,  2003. 

ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e.,  Social  Security  Online)  at 
http://www.socialsecurity.gov/ 
regulations/;  by  e-mail  to 
regulatior\s®socialsecurit\r.gov.  by 
telefax  to  (410)  966-2830;  or  by  letter  to 
the  Commissioner  of  Social  Security, 
P.O.  Box  17703.  Baltimore.  MD  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Regulations.  Social  Security 
Administration.  100  Altmeyer  Building. 
6401  Security  Boulevard,  Baltimore,  MD 
21 235-6401  .'between  8  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  are  posted  on  our  Internet 
site,  Social  Security  Online  at 
socialsecuiity'.gov  for  your  review,  or 
you  may  inspect  them  on  regular 
business  days  by  making  arrangements 
with  the  contact  person  shown  in  this 
preamble,  j 

Electrortw  version:  The  electronic  fde 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 

http:// www.access.gpo. gov/ su_(locs/ 
aces/acesl40.btml.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e.,  Social 
Security  Online):  sociaIsecurity.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Nelson.  Team  Leader,  Employment 
Policy  Team,  Office  of  Employment 
Support  Programs,  Social  Security 
Administration,  6401  Security 
Boulevard,  Room  107  Altmeyer 
Building,  Baltimore.  Maryland  2 1235- 
6401,  (410)966-5114  or  TTY  4 10-966- 
5609.  For  information  on  eligibility  or 
filing  for  benefits:  Call  our  national  toll- 
free  number.  l-(800)  772-1213  or  TTY 
l-(800)  325-0778,  or  visit  our  Internet 
Web  site.  Social  Security  Online,  at 
h  ttp  ://www.  socialsecurity.gov/ 
regulations/. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  expedited  reinstatement 
provision,  along  with  other  work 
incentives  and  the  Ticket  to  Work 
program  contained  in  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999  (Public  Law 
106-170)  is  intended  to  expand  vour 
options  as  a  Social  Security  disability 
beneficiary  or  a  disabled  or  blind 
Supplementary  Security  Income 
recipient.  We  expect  that  the  expedited 
reinstatement  provision  along  with 
other  provisions  in  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999  will  remove  some  of  the 
disincentives  that  may  discourage  vou 
from  either  attempting  to  work  or 
increasing  your  work  activity.  If  more 
beneficiaries  with  disabilities  engage  in 
self-supporting  work,  the  net  result  will 
be  a  reduction  in  the  Social  Security 
and  Supplemental  Security  Income 
disability  rolls  and  savings  to  the  Social 
Security  Trust  Fund  and  general 
revenues. 

General  Goals  of  the  Expedited 
Reinstatement  Provision 

The  expedited  reinstatement 
provision  is  intended  to  relieve  some 
concerns  you  may  have  about  returning 
to  work.  If  we  terminate  your 
entitlement  or  eligibility  for  benefits  due 
to  your  work  activity,  this  provision 
provides  you  an  easier  way  to  have  your 
entitlement  or  eligibilitv  reinstated  and 
to  be  placed  back  into  pavment  status. 
This  process  should  ease  some  concerns 
you  may  have  about  what  will  happen 
if  your  attempt  to  return  to  work  is 
unsuccessful. 

Advice  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel 

During  the  preparation  of  these 
proposed  rules,  we  consulted  with  the 
Ticket  to  Work  and  Work  Incentives 
Advison,'  Panel. 

Section  112  of  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999 

Congress  indicated  that  the  purpose  of 
section  112  of  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999  (the  expedited  reinstatement 
provision)  v.'as  to  encourage  disability 
beneficiaries  to  return  to  work  bv 
reassuring  them  that  benefits  would  be    ' 
restored  in  a  timely  fashion  should  they 
become  unable  to  continue  working  and 
continue  to  meet  disability  standards  set 
bv  SSA. 

Section  112  of  Public  Law  106-170 
amended  §§223  and  1631  of  the  Social 
Security  Act  (the  Act).  Section  112(a) 
added  subsection  (i)  to  §  223  of  the  Act 
and  re-designated  the  prior  subsection 
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(i)  as  subsection  (j).  Section  n2(b)(l) 
added  paragraph  (p)  to  §  1631  of  the 
Act.  The  expedited  reinstatement 
provision  provides  a  method  for  vou  to 
have  your  disability  henefits  reinstated 
without  filing  an  application  if  vou  have 
had  your  entitlement  to,  or  eligibility 
for,  benefits  terminated  due  to  your 
work  activity  during  the  previous  5 
years,  and  you  can  no  longer  do 
substantial  gainful  activitv. 

Effect  of  the  Expedited  Reinstatement 
Provision 

The  expedited  reinstatement 
provision  provides  you  another  option 
for  regaining  entitlement  to  benefits 
under  title  II  and  eligibilitv  under  title 
XVI  of  the  Act  after  we  have  terminated 
your  entitlement  to  or  eligibility  for 
disability  benefits  due  to  your  work 
activity.  If  you  file  a  request  for 
expedited  reinstatement  vou  can  stil! 
file  a  new  application  for  benefits  under 
existing  initial  claim  rules. 

Prior  to  the  effpctive  date  of  this 
provision,  when  we  terminated  your 
entitlement  or  eligibility  due  to  work 
activity,  you  were  required  to  file  a  new 
application  to  become  entitled  to  or 
eligible  for  benefits  again.  We  processed 
your  application  under  rules  that 
required  a  new  disability  determination 
using  our  initial  claim  medical 
requirements.  You  generally  were 
entitled  to  receive  benefits  only  after  we 
processed  your  entitlement  or  eligibilitv 
determination.  If  we  determined  that 
you  again  qualified  for  benefits,  you 
became  eligible  for  work  incentives 
such  as  the  trial  work  period,  the 
reentitlement  period,  and  special  SSI 
eligibility  status  under  your  new  period 
of  disability. 

The  expedited  reinstatement 
provision  provides  you  the  option  of 
requesting  that  your  prior  entitlement  to 
or  eligibility  for  disability  benefits  be 
reinstated,  rather  than  filing  a  new 
application  for  a  new  period  of 
entitlement  or  eligibility.  Since  Ianuar\' 
1,  2001,  you  can  request  to  be  reinstated 
to  benefits  if  you  stop  doing  substantial 
gainful  activity  within  60  months  of 
your  prior  termination.  You  must  have 
stopped  doing  substantial  gainful 
activity  because  of  your  medical 
condition.  Your  ciurent  impairment 
must  be  the  same  as  or  related  to  vour 
prior  impairment  and  you  must  be 
disabled.  To  determine  if  vou  are 
disabled,  we  will  use  our  medical 
improvement  review  standard  (MIRS) 
that  we  use  in  our  continuing  disabilitv 
review  process.  The  advantage  of  using 
MIRS  is  that  we  will  generally  find  that 
you  are  disabled  unless  your 
impairment  has  improved  so  that  you 


are  able  to  work  or  unless  an  exception 
under  the  MIRS  process  applies. 

When  you  request  reinstatement  you 
can  be  paid  up  to  6  months  of 
provisional  benefits,  and  may  be 
entitled  to  Medicare  benefits  and/or 
Medicaid,  while  we  are  deciding 
whether  you  qualif)'  for  reinstatement. 
Provisional  benefits,  or  pavments.  are 
cash  benefits  that  can  be  paid  to  vou  on 
a  temporary  basis  when  you  were 
previously  a  Social  Security  {tide  II) 
disability  beneficiar\'  or  a  disabled  or 
blind  Supplemental  Security  Income 
(title  XVI)  recipient  and  you  are  now- 
requesting  reinstatement.  The  period 
during  which  you  can  receive 
provisional  benefits  is  your  provisional 
benefit  period.  This  period  begins  with 
the  first  month  you  can  receive 
provisional  benefits  and  can  never 
extend  beyond  six  consecutive  months. 
Your  provisional  benefit  period  will  end 
earlier  than  the  sixth  consecutive  month 
if  we  make  our  determination  on  your 
request  for  reinstatement  before  that 
month.  Your  title  II  provisional  benefit 
period  will  also  end  if  you  attain 
retirement  age  or  if  you  do  substandal 
gainful  work  activity. 

You  can  receive  title  II  provisional 
benefits  beginning  with  the  month  you 
file  your  request  for  reinstatement.  We 
will  base  your  provisional  benefit 
amount,  the  amount  of  the  monthly  cash 
benefit  you  receive  during  the 
provisional  benefit  period,  on  the  prior 
benefit  amount  that  was  actually 
payable  to  you  under  title  II  We  will 
terminate  your  title  II  provisional 
benefits  when  your  provisional  benefit 
period  ends,  such  as  if  you  do 
substantial  gainful  activity.  You  can 
receive  title  XVI  provisional  payments 
beginning  with  the  month  after  you  file 
your  request  for  reinstatement.  We  will 
base  your  title  XVI  provisional  benefit 
amount,  the  amount  of  the  monthly  cash 
payment  you  receive  during  the 
provisional  benefit  period,  on  the 
federal  Supplemental  Security  Income 
benefit  that  is  actually  payable  to  you. 
depending  on  your  income.  We  will 
terminate  your  title  X\n  provisional 
payments  when  your  provisional  benefit 
period  ends. 

We  are  proposing  to  amend 
§§  404.903  and  416.1403  to  indicate  that 
a  determination  we  make  regarding  your 
right  to  receive  provisional  benefits  is 
not  an  initial  determination  and  it  is, 
therefore,  not  subject  to  administrative 
review  under  §§  404  QOOff  and 
416.1400ff. 

If  we  deny  your  request  for 
reinstatement,  we  generally  will  not 
consider  the  provisional  benefits  you 
received  as  an  overpayment.  If  your 
reinstatement  request  is  denied,  we  will 


treat  that  request  as  your  intent  to  file 
an  initial  application  for  benefits.  If 
your  request  for  reinstatement  is 
approved,  we  will  reinstate  vour  prior 
disability  entitlement  or  eligibility  and 
reestablish  your  Medicare/Medicaid 
entitlegient,  as  appropriate,  if  you  are 
not  already  entitled  to  Medicare/ 
Medicaid.  We  will  pay  you  reinstated 
benefits  under  title  XVI  begirming  with 
the  month  after  the  month  you  filed 
your  request.  We  will  pay  you  reinstated 
benefits  for  title  II  beginning  no  later 
than  the  month  you  filed  your  request. 
We  can  pay  you  title  II  reinstated 
benefits  for  any  of  the  12  months 
preceding  your  request  for  reinstatement 
if  you  would  have  met  all  of  the 
requirements  for  reinstatement  if  your 
request  for  reinstatement  had  been 
timely  filed  for  the  claimed  month.  We 
will  reduce  reinstated  benefits  payable 
for  a  month  by  the  amount  of  any 
provisional  benefits  already  received  for 
that  month. 

When  we  reinstate  your  entitlement 
under  this  provision  you  are  then 
entitled  to  a  24-month  initial 
reinstatement  period.  Your  24-month 
initial  reinstatement  period  begins  with 
the  month  your  benefits  are  reinstated 
and  ends  with  the  24th  month  that  you 
have  a  benefit  payable.  For  title  II 
purposes,  we  consider  a  benefit  to  be 
payable  in  a  month  when  you  do  not  do 
substantial  gainful  activity  and  the  non- 
payment provisions  in  §  404.40lff  do 
not  apply.  For  title  XVI  purposes,  we 
consider  a  benefit  to  be  payable  in  a 
month  when,  using  normal  payment 
calculation  procedures  in  §416.10lff, 
we  determine  you  are  due  a  monthly 
payment.  After  the  24-month  initial 
reinstatement  period  is  completed  you 
are  eligible  for  additional  work 
incentives  under  title  II  (such  as  a  trial 
work  period  and  a  reentitlement 
period),  as  well  as  possible  future 
reinstatement  through  the  expedited 
reinstatement  provision  under  title  II 
and  title  X\n. 

Proposed  Regulations 

We  are  proposing  to  amend  our  rules 
to  provide  the  rules  for  expedited 
reinstatement.  These  proposed  rules  add 
§§  404.1592b  through  404.1592g  to  part 
404  and  §§416.999  through  416.999e  to 
part  416. 

Part  404 

Proposed  §  404.1592b  piovides  a 
general  overview  of  expedited 
reinstatement  and  summarizes  the  basic 
requirements  for  expedited 
reinstatement,  as  discussed  in 
§§  404.1592c  through  404. 1592g. 

Proposed  §  404.1592c  describes  the 
requirements  for  reinstatement  to  tide  II 


I 


61164 


Federal  Register/ Vol.  68.  No.  207 /Monday,  October  27.  2003 /Proposed  Rules 


benefits.  Section  223(i)(l)  of  the  Act 
lists  the  requirements  you  must  meet  to 
be  reinstated  through  the  authority  of 
the  title  II  expedited  reinstatement 
provision.  These  proposed  rules  explain 
that  you  must  have  previously  been 
entitled  as  a  disabled  insured       , 
individual,  a  disabled  child,  a  disabled 
WTdow  or  widower,  or  a  disabled 
Medicare  qualified  government 
employee.  We  must  have  terminated 
your  prior  entitlement  due  to  your  doing 
substantial  gainful  activity.  You  must 
have  become  unable  to  continue  doing 
substantial  gainful  activity  due  to  your 
medical  condition.  Your  current 
impairment  must  be  the  same  as  or 
related  to  the  impairment  on  which  we 
based  your  prior  period  of  disability. 
and  you  must  currently  be  disabled. 
Section  223(i)(3)  of  the  Act  requires  us 
to  use  the  medical  improvement  review 
standard  in  Section  223(f]  of  the  Act 
when  we  determine  if  you  are  disabled 
for  the  purposes  of  this  provision.  We 
are  proposing  that  we  will  not  reinstate 
your  entitlement  under  the  expedited 
reinstatement  provision  if  you 
previously  requested  expedited 
reinstatement,  or  we  conducted  a 
continuing  disabilitv  review  on  a  title  II 
disability  or  Medicare  entitlement,  and 
we  determined  you  were  not  disabled 
under  the  medical  improvement  review 
standard.  We  will  also  not  reinstate  your 
entitlement  under  this  provision  if  you 
previously  requested  expedited 
reinstatement  for  a  benefit  and  we 
determined  you  did  not  have  a  current 
impairment{s)  that  was  the  same  as  or 
related  to  the  impairment  that  was  the 
basis  for  your  prior  entitlement  to  that 
benefit.  If  you  are  reinstated,  an 
auxiliary  beneficiary  who  was 
previously  entitled  on  your  record  can 
also  be  reinstated.  The  auxiliary 
beneficiary  must  apply  for  reinstatement 
and  must  meet  the  current  entitlement 
factors  for  the  benefit. 

Proposed  §404.1592d  describes  what 
you  must  do  to  request  reinstatement  of 
benefits  under  the  expedited 
reinstatement  provision.  Your  request 
must  be  made  in  writing.  Section 
223(i)(2](A)  of  the  Act  lists  what  you 
must  include  in  your  request  for 
reinstatement  and  authorizes  us  to 
determine  the  form  of  the  request  and 
the  information  it  must  contain.  You 
must  file  your  request  within  the 
consecutive  60-month  period  that 
begins  with  the  month  that  your  prior 
entitlement  to  disabilitv  benefits 
terminated  due  to  the  performance  of 
substantial  gainful  activity.  However, 
we  may  extend  this  time  period  if  we 
determine  that  you  had  good  cause  for 
failing  to  file  your  request  within  the  60- 


month  time  period.  Your  request  must 
state  that  you  are  disabled,  that  your 
current  impairment  is  the  same  as  or 
related  to  the  impairment  that  was  used 
as  the  basis  for  your  prior  disability 
entitlement,  and  that  you  cannot  do 
substantial  gainful  activity  because  of 
your  medical  condition.  The  request 
must  also  include  the  information  we 
need  to  help  us  determine  whether  you 
meet  the  non-medical  factors  of 
entiUement  and  the  information  we 
need  to  make  the  medical 
determination.  Your  request  for 
reinstatement  must  be  filed  on  or  after 
January  1.  2001. 

Proposed  §404.1592e  describes  how 
we  will  determine  whether  you  are 
unable  to  do  substantial  gainful  activity 
because  of  your  medical  condition.  We 
are  proposing  that  you  must  meet  one  of 
two  requirements.  The  first  requirement 
is  that  you  are  unable  to  continue 
working,  or  you  reduce  your  work  and 
earnings  below  the  substantial  gainful 
activity  level,  because  of  your 
impairment.  The  second  requirement  is 
that  you  were  forced  to  stop  work  due 
to  the  removal  of  special  circumstances 
that  had  permitted  you  to  work  despite 
your  impairment.  Under  our  proposed 
rules  if  you  stop  work  for  reasons 
beyond  your  control,  such  as  your 
employer  having  terminated  you  due  to 
a  general  downsizing,  and  there  were 
special  circumstances  that  allowed  you 
to  work  at  that  job  despite  your 
impairment,  we  will  consider  you  to 
meet  this  requirement.  For  the  purposes 
of  this  section  we  consider  special 
circumstances  to  be  those  in  w^hich  you 
have  special  conditions,  subsidy,  or 
have  some  other  special  need  that  must 
be  met  in  order  for  you  to  be  able  to 
work  despite  your  impairment,  such  as 
the  availability  of  special  transportation. 

Proposed  §  404.1592f  provides 
information  on  when  your  title  II 
provisional  benefits  start,  how  they  are 
computed,  when  they  are  paid,  and 
when  they  end.  Section  223(i)(7)  of  the 
Act  lists  the  requirements  for  us  to  pay 
provisional  benefits  while  we  are 
determining  whether  to  approve  your 
request  for  reinstatement.  Consistent 
with  the  law,  the  proposed  rules  explain 
that  we  can  pay  you  up  to  6  months  of 
provisional  benefits  during  your 
provisional  benefit  period.  In  addition, 
if  you  are  not  already  entitled  to 
Medicare,  we  can  reestablish  your 
Medicare  entitlement  during  your 
provisional  benefit  period.  Your 
entitlement  to  provisional  benefits 
begins  with  the  month  your 
reinstatement  request  is  filed.  We  will 
base  your  provisional  benefit  amount  on 
your  monthly  insurance  benefif  that  was 
actually  payable  to  you  at  the  time  we 


terminated  your  prior  entitlement.  We 
will  increase  your  prior  benefit  amount 
payable  by  any  intervening  cost  of  living 
increases  that  would  have  been 
applicable  to  the  prior  benefit  amount 
under  section  215(i)  of  the  Act.  If  you 
are  entitled  to  another  title  II  benefit  or 
another  provisional  benefit,  the 
maximum  benefit  amount  we  will  pay 
you  when  all  benefits  are  combined  will 
be  the  amount  of  your  highest  computed 
benefit.  If  you  request  reinstatement  as 
a  disabled  widow  or  widower  or  a 
disabled  child  we  will  not  adjust  your 
provisional  benefit  or  the  benefits  of 
other  beneficiaries  entitled  at  that  time 
on  the  same  record  when  the  total 
benefit  amount  exceeds  the  family 
maximum. 

We  will  not  pay  you  a  provisional 
benefit  for  a  month  if  you  are  not 
entitled  to  payment  for  the  month  under 
our  usual  rules,  such  as  if  you  are  a 
prisoner.  We  also  will  not  pay  you 
provisional  benefits  for  any  month  that 
is  after  the  earliest  of  the  following 
months:  the  month  we  send  you  notice 
of  our  determination  on  your  request  for 
reinstatement;  the  first  month  you  do 
substantial  gainful  activity;  the  month 
before  you  attain  retirement  age;  or  the 
fifth  month  following  the  month  you 
filed  your  request  for  reinstatement.  We 
will  not  pay  provisional  benefits  when, 
prior  to  starting  your  provisional 
benefits,  we  determine  that  vou  do  not 
meet  the  requirements  for  reinstatement, 
such  as.  since  your  prior  termination 
because  of  work  activity  we  have 
determined  that  you  are  not  disabled 
under  the  medical  improvement  review 
standard,  or  we  determine  that  vou  did 
not  file  your  request  for  reinstatement 
timely,  or  your  prior  entitlement  did  not 
terminate  because  of  your  doing 
substantial  gainful  activity.  Our 
determinations  on  provisional  benefit 
amounts,  when  they  are  payable,  and 
when  they  terminate,  are  final  and  are 
not  subject  to  formal  administrative 
review.  We  will  not  recover  a  previously 
existing  overpayment  from  your 
provisional  payments  unless  vou  give  us 
permission  to  do  so.  If  we  determine 
you  are  not  entitled  to  reinstated 
benefits,  usually  we  will  not  consider 
the  provisional  benefits  you  received  as 
an  overpayment  unless  w-e  determine 
you  knew  or  should  have  known  that 
you  did  not  qualify  for  reinstatement 
and  therefore  you  should  not  have 
received  the  provisional  benefits. 

Proposed  §404.1592g  discusses  how 
we  determine  your  reinstated  benefits 
consistent  with  the  requirements 
regarding  paying  reinstated  benefits  in 
section  223(i).  The  proposed  rules 
explain  that  if  we  have  determined  we 
can  reinstate  vou  in  the  month  vou  filed 
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your  reinstatement  request,  we  will  then 
consider  whether  we  can  pav  you 
retroactive  reinstated  benefits.  We  will 
reinstate  your  benefits  beginning  with 
the  earliest  month  in  the  12-month 
period  immediately  preceding  the 
month  you  requested  reinstatement  in 
which  you  would  have  met  all  of  the 
reinstatement  requirements  if  you  had 
filed  your  request  for  reinstatement  in 
that  month.  We  w^ill  also  reinstate  your 
Medicare  entitlement.  Your  entitlement 
to  title  II  disability  benefits  and  ' 
Medicare,  under  the  expedited 
reinstatement  provision,  cannot  be 
reinstated  for  a  month  prior  to  Januarv' 
2001. 

We  will  determine  and  pay  your 
reinstated  monthly  benefits  under  our 
normal  payment  provisions  of  title  II  of 
the  Act,  with  some  exceptions.  We  will 
withhold  from  your  reinstated  benefits 
due  for  a  month  the  amount  of  any 
provisional  payments  we  already  paid 
for  that  month.  If  the  provisional 
benefits  we  paid  you  for  a  month  exceed 
the  amount  of  reinstated  benefits  due 
you  for  that  month,  we  will  consider  the 
difference  as  an  overpayment.  We  will 
use  the  same  date  of  onset  to  calculate 
your  new  primary  insurance  amount  as 
a  reinstated  individual  that  we  used  in 
your  most  recent  period  of  disability. 
When  you  are  reinstated,  you  are 
entitled  to  a  24-month  initial 
reinstatement  period.  Your  initial 
reinstatement  period  begins  with  the 
month  your  reinstated  benefits  begin 
and  ends  when  you  have  had  24  months 
of  payable  benefits.  We  propose  to 
consider  a  month  a  payable  month 
when  you  do  not  do  substantial  gainful 
activity  and  the  non-payment  provisions 
in  §  404.401  ff  do  not  apply.  During  the 
initial  reinstatement  period,  in  addition 
to  normal  non-payment  events,  a  benefit 
is  not  payable  for  any  month  in  which 
you  do  substantial  gainful  activity.  We 
will  not  use  our  unsuccessful  work 
attempt  or  averaging  of  earnings 
provisions  when  we  determine  if  vou 
have  done  substantial  gainful  activity  in 
a  month  during  your  initial 
reinstatement  period.  After  vou 
complete  your  initial  reinstatement 
period,  we  will  consider  your  future 
work  under  the  work  incentive 
provisions  of  title  II  of  the  Act.  Your 
trial  work  period  begins  the  month  after 
you  complete  your  initial  reinstatement 
period.  Your  reinstated  benefits  end 
with  the  earliest  month  that  precedes 
the  third  month  following  the  month  in 
which  we  determine  your  disability 
ceases,  the  month  we  terminate  your 
benefits  for  another  reason,  the  month 
you  reach  retirement  age,  or  the  month 
you  die. 


We  are  proposing  that  determinations 
we  make  regarding  your  title  II 
reinstated  benefits  will  be  initial 
determinations  subject  to  administrative 
and  judicial  review.  If  we  determine  vou 
are  not  entitled  to  reinstated  benefits. 
we  will  consider  your  request  for 
reinstatement  as  your  intent  to  file  a 
new  initial  claim  for  the  benefit. 

Part  416 

Proposed  §  416.999  provides  a  general 
overview  of  expedited  reinstatement 
and  a  summar\-  of  the  basic 
requirements  for  expedited 
reinstatement,  as  discussed  in 
§§  416.999a  through  416.999e. 

Proposed  §41 6.999a  describes  the 
requirements  for  reinstatement  to  title 
XVI  benefits.  Section  1631(p)(l)  of  the 
Act  lists  the  requirements  to  be 
reinstated  through  the  authority  of  the 
expedited  reinstatement  provision.  The 
proposed  rules  explain  that  you  must 
have  previously  been  eligible  based  on 
disabilitv  or  blindness  We  must  have 
terminated  y<iur  prior  eligibility  due  to 
earned  income  or  a  combination  of 
earned  and  unearned  income  '^  ou  must 
have  become  unable  to  do  substantial 
gainful  activity  due  to  your  medical 
condition.  Your  current  impairment 
must  be  the  same  as  or  related  to  the 
impairment  on  which  we  based  your 
prior  eligibility.  Also,  you  must 
currently  be  disabled.  Section 
1631(p)(3)  of  the  Act  requires  we  use  the 
medical  improvement  review  standard 
in  section  1614(a)(4)  of  the  Act  when  we 
determine  if  you  are  disabled  for  the 
purposes  of  this  provision.  We  are 
proposing  that  we  will  not  reinstate 
your  eligibility  under  this  provision  if 
you  previously  requested  expedited 
reinstatement,  or  we  conducted  a 
continuing  disability  review  for  title 
XVI  eligibility,  and  we  determined  vou 
were  not  disabled  under  the  medical 
improvement  review  standard.  We  will 
also  not  reinstate  your  eligibility'  under 
this  provision  if  you  previously 
requested  expedited  reinstatement  of 
your  title  XV\  eligibility  and  we 
determined  you  did  not  have  a  current 
impairment  that  was  the  same  as  or 
related  to  the  impairment  that  was  the 
basis  for  your  prior  eligibility.  When 
you  are  reinstated,  your  spouse  can  be 
reinstated  if  your  spouse  was  previously 
eligible,  your  spouse  meets  the  current 
eligibility  factors  for  title  XVI  benefits, 
and  your  spouse  requests  reinstatement. 

Proposed  §  416.999b  describes  how  to 
request  reinstatement  of  benefits  under 
the  expedited  reinstatement  provision. 
Your  request  must  be  in  wTiting.  Section 
1631(p)(2)(A)  of  the  Act  lists  what  you 
must  include  in  your  request  for 
reinstatement  and  authorizes  us  to 


determine  the  form  of  the  request  and 
the  information  it  must  contain.  You 
must  file  your  request  within  the 
consecutive  60-month  period  that 
begins  with  the  month  that  we 
terminated  your  prior  eligibility  to  title 
XVI  disability  benefits.  However,  we 
may  extend  this  time  period  if  we 
determine  that  you  had  good  cause  for 
failing  to  file  your  request  within  the  60- 
month  period.  Your  request  must 
include  your  statement  that  you  are 
disabled,  that  your  current  impairment 
is  the  same  as  or  related  to  the 
impairment  that  we  used  as  the  basis  for 
your  prior  disability  eligibility,  that  you 
cannot  do  substantial  gainful  activity 
because  of  your  medical  condition,  and 
that  you  meet  all  of  the  non-medical 
requirements  for  eligibility.  Your 
request  must  also  include  the 
information  we  need  to  determine 
whether  you  meet  the  non-medical 
factors  of  eligibility  for  the  benefit  and 
the  information  we  need  to  make  the 
medical  determination.  Your  request  for 
reinstatement  must  be  filed  on  or  after 
January  1,  2001. 

Proposed  §  416.999c  describes  how 
we  will  determine  whether  vou  are 
unable  to  do  substantial  gainful  activity 
because  of  your  medical  condition.  We 
are  proposing  that  you  must  meet  one  of 
two  requirements.  The  first  requirement 
is  that  you  are  unable  to  continue 
working,  or  you  reduced  your  work  and 
earnings  below  the  substantial  gainful 
activity  level,  because  of  your 
impairment.  The  second  requirement  is 
that  you  were  forced  to  stop  work  due 
to  the  removal  of  special  circumstances 
that  had  permitted  you  to  work  despite 
your  impairment.  Under  our  proposed 
rules  if  you  stop  work  for  reasons 
beyond  your  control,  such  as  your 
employer  having  terminated  you  due  to 
a  general  downsizing,  and  there  were 
special  circumstances  that  allowed  you 
to  work  at  that  job  despite  your 
impairment,  we  will  consider  you  to 
meet  this  requirement.  For  the  purposes 
of  this  section  we  consider  special 
circumstances  to  be  those  when  you 
have  been  provided  special  conditions 
or  subsidy,  or  have  some  other  special 
need  that  must  be  met  in  order  for  you 
to  be  able  to  work  despite  your 
impairment,  such  as  the  availability  of 
special  transportation. 

Proposed  §416.999d  provides 
information  on  when  your  title  X\n 
provisional  benefits  start,  how  they  are 
computed,  when  they  are  paid,  and 
when  they  end.  Section  1631(p)(7]  of 
the  Act  lists  the  requirements  for  us  to 
pay  you  provisional  benefits  while  we 
are  determining  whether  to  approve 
your  request  for  reinstatement. 
Consistent  with  the  law.  the  proposed 
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rules  explain  that  we  can  pay  you  up  to 
sLx  months  of  provisional  benefits 
during  the  provisional  benefit  period. 
Your  provisional  benefits  will  begin 
with  the  month  after  you  request 
reinstatement.  We  will  base  your 
provisional  benefit  amount  on  normal 
computational  methods  for  an 
individual  receiving  SSI  benefits  under 
title  XVI  of  the  Act  with  the  same 
amounts  and  kmd  of  income.  If  your 
spouse  also  requests  reinstatement,  we 
can  pay  provisional  payments  to  your 
spouse.  Your  spouse  must  meet  SSI 
eligibility  requirements,  except  those 
relating  to  the  filing  of  an  application, 
before -we  can  pay  provisional 
payments.  We  will  use  the  same 
computation  method  used  for  vou  and 
your  spouse's  provisional  benefit  that 
we  would  use  to  figure  an  eligible 
individual  and  eligible  spouse  receiving 
non-provisional  benefits  under  title  XVI 
of  the  Act  with  the  same  kind  and 
amount  of  income.  As  required  by 
section  1631(p)(8)  of  the  Act,  you  are 
not  eligible  for  state  supplementary 
payments  during  the  provisional  benefit 
period. 

We  will  not  pay  provisional  benefits 
for  any  month  where  a  suspension  or 
terminating  event  occurs  under  our 
usual  rules,  such  as  when  you  are  in  an 
institution  or  if  you  die.  We  also  will 
not  pay  provisional  benefits  for  anv 
month  after  the  earliest  month  either  of 
the  following  events  occur:  the  month 
we  send  you  our  notice  of  our 
determination  on  vour  request  for 
reinstatement  or  the  sixth  month 
following  the  month  you  filed  vour 
request  for  reinstatement  We  will  not 
pay  provisional  benefits  when,  prior  to 
starting  your  provisional  benefits,  we 
determine  you  do  not  meet  the 
requirements  for  reinstatement,  such  as, 
since  your  prior  termination  due  to  your 
earned  income  we  have  determined  that 
you  are  not  disabled  under  the  medical 
improvement  review  standard,  or  we 
determine  that  you  did  not  file  vour 
request  for  reinstatement  timely,  or  we 
determine  that  your  prior  eligibility 
terminated  for  a  reason  unrelated  to 
income.  Our  determinations  on  your 
provisional  benefit  amounts,  when  they 
are  payable,  and  when  they  terminate, 
are  final  and  are  not  subject  to  formal 
administrative  review.  We  will  not 
recover  previously  existing 


overpayments  firom  your  provisional 
payments  unless  you  give  us  permission 
to  do  so.  If  w-e  determine  that  you  are 
not  eligible  for  reinstated  benefits, 
usually  we  will  not  consider  the 
provisional  payments  you  received  as 
an  overpayment  unless  you  knew  or 
should  have  known  that  you  did  not 
qualify  for  reinstatement  and  you 
should  not  have  received  provisional 
payments. 

Proposed  §416.999e  discusses  how 
we  determine  your  reinstated  SSI 
benefits  consistent  with  the 
requirements  in  section  1631(p)(4).  The 
proposed  rules  explain  that  we  will 
reinstate  your  eligibility,  and  your 
spouse's  eligibility,  with  the  month 
following  the  month  you  filed  your 
request  for  reinstatement.  Your 
eligibility  cannot  be  reinstated  for  a 
month  prior  to  February  2001. 

We  will  determine  and  pay  your 
reinstated  benefits  under  the  normal 
payment  provisions  of  title  XVI  of  the 
Act,  with  one  exception.  We  will 
withhold  from  your  reinstated  benefits 
due  in  a  month  the  amount  of  any 
provisional  payments  you  were  already 
paid  for  that  month.  If  we  pay  you  a 
provisional  benefit  for  a  montti  that 
exceeds  the  amount  of  your  reinstated 
benefit  due,  we  will  consider  the 
difference  an  overpayment.  When  your 
request  for  reinstatement  is  approved, 
you  are  eligible  for  a  24-month  initial 
reinstatement  period.  Your  initial 
reinstatement  period  begins  with  the 
month  your  reinstated  benefits  begin 
and  ends  when  you  have  had  24  months 
of  payable  benefits.  We  propose  to 
consider  a  month  a  payable  month 
when,  considering  the  normal  payment 
rules,  you  are  due  a  benefit  payment  for 
the  month.  After  you  complete  the 
initial  reinstatement  period,  you  are 
again  eligible  for  expedited 
reinstatement  if  we  terminate  your 
eligibility  due  to  income.  Your 
reinstated  benefits  end  with  the  earliest 
month  that  precedes  the  third  month 
following  the  month  in  which  we 
determine  your  disability  ceases,  the 
month  before  we  terminate  your 
eligibility  for  another  reason,  or  the 
month  you  die. 

We  are  proposing  that  we  will 
consider  determinations  we  make 
regarding  your  title  XVl  reinstated 
benefits  to  be  initial  determinations 


subject  to  administrative  and  judicial 
review.  If  we  determine  you  are  not 
eligible  for  reinstated  benefits  we  will 
consider  your  request  for  reinstatement 
your  intent  to  file  a  new  initial  claim  for 
benefits. 

Regulatory  Procedures 

Clarity  of  These  Proposed  Rules 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
comments  on  how^  to  make  these 
proposed  rules  easier  to  understand.  For 
example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  as  amended  by  Executive  Order 
13258.  Thus,  they  were  subject  to  OMB 
review. 

Regulatory'  Flexibility  Act 

We  certify  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  would  primarily 
affect  only  individuals.  Thus  an  initial 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  as  shown  in  the 
following  table. 


Section 


404.1592c  &  404.1592d 
416.999a  &  416.999b  ... 


Annual 
numt)er  of 
responses 


Frequency  of  response 


Average 

burden  per 

response 

(Mins.) 


Estimated  total 

burden 
(Hrs.) 


10,000 
100 


One  time 
One  time 


85 
79 


14,167 
132 
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Section 


Total 


Annual 
number  of 
responses 


10,100 


Frequency  o'  response 


burden^Ar        ^st.mated  total 

response 
(Mins.) 


-f- 


bu'oer- 
(hrs.j 


14.299 


An  Information  Collection  Request 
has  been  submitted  to  0MB  for 
clearance.  We  are  soliciting  comments 
on  the  burden  estunate:  the  need  for  the 
information;  its  practical  utility:  vvavs  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  the 
Office  of  Management  and  Budget  and 
to  the  Social  Security  Administration  at 
the  following  addresses/fax  numbers: 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  SSA.  Room  10235,  New- 
Executive  Office  Bldg.,  725  17th  St., 
N\V.,  Washington.  DC  20503.  Fax  No. 
202-395-6974.  Social  Security 
Administration.  Attn:  SSA  Reports 
Clearance  Officer,  1338  Annex  Building. 
6401  Security  Boulevard,  Baltimore.  MD 
2 1235-6401.  Fax  No.  410-965-6400. 

Comments  can  be  received  between 
30  and  60  days  after  publication  of  this 
notice  and  will  be  most  useful  if 
received  by  SSA  within  30  days  of 
publication.  To  receive  a  copy  of  the 
0MB  clearance  package,  you  may  call 
the  SSA  Reports  Clearance  Officer  on 
410-965-0454. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Securitv — 
Disability  Insurance;  96.002.  Social " 
Security— Retirement  Insurance;  96.004, 
Social  Security — Survivors  Insurance; 
96.006.  Supplemental  Security  Income.) 

List  of  Subjects 

20  CFRPart  404 

Administrative  practice  and 

procedure.  Blind.  Disability  benefits, 
Old-age.  Survivors,  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFRPart  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  luly  22.  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  part 
404.  subparts  I  and  P.  and  part  416. 
subparts  I  and  .N  of  title  20  of  the  Code 


of  Federal  Regulations  to  read  as 

follows- 

PART  404— FEDERAL  OLD-AGE, 
SURVIVOR  AND  DISABILITY 
INSURANCE  (1950-) 

Subpart  J — [Amended] 

1.  The  authority  citation  for  subpart  J 
is  revised  to  read  as  follows: 

Authority:  Sees.  201  (j),  204(f).  205(a),  (b). 
(d)-{h),  and  (j),  221,  223(i),  225,  and  702(a)(5) 
of  the  Social  Securitv  Act  (42  U.S.C.  401  (j). 
404(f).  405(a),  (b),  (dHh).  and  (j).  421.  423  (i). 
425.  and  902(a)(5)):  31  U.S.C.  3720A:  sec.  5 
Pub.  L.  97-455.  96  Stat.  2500  (42  U.S.C.  405 
note);  sees.  5,  6(c)-(e),  and  15.  Pub.  L.  98- 
460.  98  Stat.  1802  (42  U.S.C.  421  note). 

2.  Amend  §404.903  to  revise 
paragraphs  (t)  and  (u)  and  add 
paragraph  (v)  to  read  as  follows: 

§  404.903    Administrative  actions  ttiat  are 
not  Initial  determinations. 

***** 

(t)  Determining  whether  we  will  refer 
information  about  your  overpayment  to 
a  consumer  reporting  agencv  (see 
§404.527  and  §422.305  of  this  chapter); 

(u)  Determining  whether  we  will  refer 
your  overpayment  to  the  Department  of 
the  Treasury  for  collection  by  offset 
against  Federal  payments  due  vou  (see 
§§404.527  and  422.310  of  thischapter); 
and 

(v)  Determining  whether  provisional 
benefits  are  payable,  the  amount  of  the 
provisional  benefits,  and  when 
provisional  benefits  terminate  (see 
§404.1592f). 

Subpart  P — [Amended] 

3.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i).  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Securitv  Act  (42 
U.S.C.  402,  405(a).  (b),  and  (d)-(h)',  416(i), 
421(a)  and  (i).  422(c),  423.  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L  104-193.  110 
Stat.  2105,  2189. 

4.  Add  new  §§  404.1592b  through 
404.1592g  to  read  as  follows: 

§404.1592b    What  is  expedited 
reinstatement? 

The  expedited  reinstatement 
provision  provides  you  another  option 
for  regaining  entitlement  to  benefits 
when  we  previously  terminated  your 
entitlement  to  disability  benefits  due  to 


your  work  activity.  The  expedited 
reinstatement  provision  provides  you 
the  option  of  requesting  that  your  prior 
entitlement  to  disability  benefits  be 
reinstated,  rather  than  filing  a  new 
application  for  a  new  period  of 
entitlement.  Since  January  1,  2001,  you 
can  request  to  be  reinstated  to  benefits 
if  you  stop  doing  substantial  gainful 
activity  within  60  months  of  your  prior 
termination.  You  must  have  stopped 
doing  substantial  gainful  activity 
because  of  your  medical  condition.  Your 
current  impairment  must  be  the  same  as 
or  related  to  your  prior  impairment  and 
you  must  be  disabled.  To  determine  if 
you  are  disabled,  we  will  use  our 
medical  improvement  review  standard 
(MIRS)  that  we  use  in  our  continuing 
disability  review  process.  The  advantage 
of  using  MIRS  is  that  we  will  generally 
find  that  you  are  disabled  unless  vour 
impairment  has  improved  so  that  you 
are  able  to  work  or  unless  an  exception 
under  the  MIRS  process  applies.  We 
explain  the  rules  for  expedited 
reinstatement  in  §§  404.1592c  through 
404.1592g. 

§404.1 592c     Who  is  entitled  to  expedited 
reinstatement? 

d   "i  I  lu  can  have  your  entitlement  to 
benefits  reinstated  under  expedited 
reinstatement  if — 

(1)  You  were  previously  entitled  to  a 
disability  benefit  on  your  own  record  of 
earnings  as  indicated  in  §404.315.  or  as 
a  disabled  widow  or  widower  as 
indicated  in  §  404.335,  or  as  a  disabled 
child  as  indicated  in  §  404.350,  or  to 
Medicare  entitlement  based  on 
disability  and  Medicare  qualified 
government  employment  as  indicated  in 
42  CFR  406.15; 

(2)  Your  disability  entitlement 
referred  to  in  paragraph  (a)(1)  of  this 
section  was  terminated  because  you  did 
substantial  gainful  activity: 

(3)  You  file  your  request  for 
reinstatement  timely  under  §  404.1592d; 
and 

(4)  In  the  month  you  file  your  request 
for  reinstatement — 

(i)  You  are  not  able  to  do  substantial 
gainful  activity  because  of  your  medical 
condition; 

(ii)  Your  current  impairment  is  the 
same  as  or  related  to  the  impairment 
that  we  used  as  the  basis  for  your 
previous  entitlement  referred  to  in 
paragraph  (a)(2)  of  this  section:  and 
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(iii)  You  are  disabled,  as  determined 
under  the  medical  improvement  review- 
standard  in  §§  404.1594(a)  through 
404.1594(0- 

(b)  You  can  not  be  reinstated  under 
paragraph  (a)  of  this  section  if — 

(1)  You  previously  filed  a  request  for 
expedited  reinstatement  and  we  denied 
that  request  because  we  determined  that 
you  were  not  disabled  under  the 
medical  improvement  review  standard 
or  that  you  did  not  have  a  current 
impairraent(s)  that  was  the  same  as  or 
related  to  the  impairment(s)  that  we 
used  as  the  basis  for  vour  prior 
entitlement  to  that  benefit;  or 

(2J  We  previously  determined  you 
were  no  longer  disabled  based  upon  the 
medical  improvement  review  standard 
in  §404.1594  because — 

(i)  We  conducted  a  continuing 
disability  review  on  a  disabilitv 
entitlement,  such  as  a  disabilitv  benefit, 
a  disabled  child  benefit,  a  disabled 
widow(er)  benefit,  or  Medicare 
entitlement  based  on  Medicare  qualified 
government  employment,  or 

(ii)  We  conducted  a  medical  review 
on  your  Medicare  entitlement  Uiat  had 
previously  been  continued  under  42 
CFR  406.12(e). 

(c)  You  are  entitled  to  reinstatement 
on  the  record  of  an  insured  person  who 
is  or  has  been  reinstated  if — 

(1)  You  were  previously  entitled  to 
one  of  the  following  benefits  on  the 
record  of  the  insured  person — 

(i)  A  spouse  or  divorced  spouse 
benefit  under  §§  404.330  and  404.331; 

(ii)  A  child's  benefit  under  §404.350; 
or 

(iii)  A  parent's  benefit  under 
§404.370; 

12)  You  were  entitled  to  benefits  on 
the  record  when  we  terminated  the 
insured  person's  entitlement; 

(3)  You  meet  the  requirements  for 
entitlement  to  the  benefit  described  in 
the  applicable  paragraph  (c)(l)(i) 
through  (c)(l)(iii)  of  this  section;  and 

(4)  You  request  to  be  reinstated. 

§  404.1 592d     How  do  I  request 
reinstatement? 

(a)  You  must  make  your  request  for 
reinstatement  in  writing; 

(b)  You  must  have  filed  your  request 
on  or  after  January  1,  2001;  and 

(c)  You  must  provide  the  information 
we  request  so  that  we  can  determine 
whether  you  meet  the  requirements  for 
reinstatement  as  indicated  in 

§404. 1592c. 

(d)  If  vou  request  reinstatement  under 
§404.1592c(a)— 

(1)  We  must  receive  your  request 
within  the  consecutive  60-month  period 
that  begins  with  the  month  in  which 
your  entitlement  terminated  due  to 


doing  substantial  gainful  activity.  If  we 
receive  your  request  after  the  60-month 
period  we  can  grant  you  an  extension  if 
we  determine  you  had  good  cause  under 
the  standards  explained  in  §404.911  for 
not  fding  the  request  timely;  and 

(2)  You  must  certify  that  you  are 
disabled,  that  your  current 
impairment(s)  is  the  same  as  or  related 
to  the  impairment(s)  that  we  used  as  the 
basis  for  the  benefit  you  are  requesting 
to  be  reinstated,  and  that  you  became 
unable  to  continue  to  do  substantial 
gainful  activity'  because  of  your  medical 
condition.! 

§404.1592e     How  do  we  determine  wtiether 
you  are  unable  to  do  substantial  gainful 
activity  because  of  your  medical  condition? 

(a)  You  are  unable  to  do  substantial 
gainful  activity  because  of  your  medical 
condition  when  you  become  unable  to 
continue  working,  or  you  reduce  your 
work  and  earnings  below  the  substantial 
gainful  activity  earnings  level,  due  to 
your  impairment  or  because  special 
circumstances  that  permitted  you  to 
work  despite  your  impairment  are 
removed.  We  will  consider  special 
circumstances  that  permitted  you  to 
work  despite  your  impairment  to  have 
been  removed,  for  instance,  when  your 
employer  terminates  you  during  a 
general  layoff  from  a  job  that  you 
performed  under  special  circumstances 
or  you  must  stop  that  work  due  to  a 
natural  disaster. 

(b)  We  vvill  not  consider  you  unable 
to  do  substantial  gainful  activity 
because  of  your  medical  condition  when 
you  stop  work,  or  reduce  your  work  and 
earnings  below  the  substantial  gainful 
level,  for  reasons  unrelated  to  your 
medical  condition.  We  will  not  consider 
you  unable  to  do  substantial  gainful 
activity  because  of  your  medical 
condition  when,  for  instance,  you  are 
not  working  because  you  work  in 
seasonal  employment  and  you  are  now 
in  the  normal  off-season  or  you  stop 
work  for  personal  reasons  not  related  to 
your  medical  condition. 

(c)  Examples: 

Example  1 .  Mr.  K  is  laid-off  from  his  job 
because  the  business  owners  close  the  plant 
where  he  is  working.  Mr.  K  was  able  to  work 
at  this  plant  because  it  was  located  close  to 
the  bus  line  located  near  his  house.  Mr.  K 
must  work  near  a  bus  line  because  of  his 
medical  condition.  Mr.  K  is  considered  to 
have  stopped  work  due  to  his  medical 
condition  under  paragraph  (a)  of  this  section. 
Mr.  K  had  special  transportation 
accommodations  that  allowed  him  to  work  in 
that  job  as  indicated  in  paragraph  (d)  of  this 
section. 

Example  2.  Mr.  L  is  laid-off  from  his  job 
because  the  owners  are  retooling  the  plant 
where  he  is  working.  Mr.  L  had  no  special 
circumstanoes  under  paragraph  [d]  of  this 


section  that  enabled  him  to  work.  Under 
paragraph  (b)  of  this  section.  Mr.  L  is  not 
considered  to  have  stopped  work  due  to  his 
medical  condition  because  he  stopped  work 
for  reasons  unrelated  to  his  medical 
condition  and  he  had  no  special 
circumstances  related  to  his  employment. 

Example  3.  Ms.  M  works  as  a  teacher.  Her 
contract  requires  her  to  work  from  September 
of  one  year  through  June  of  the  next  year.  Ms. 
M  contacts  us  in  July  and  indicates  she  last 
worked  in  June.  She  indicates  she  is  in  her 
normal  off-work  period  and  plans  to  return 
to  work  in  September  when  her  next  contract 
begins.  She  indicates  the  reason  she  stopped 
work  is  her  contract  is  over.  She  has  nothing 
else  preventing  her  from  working  in  luly. 
Under  paragraph  (b)  of  this  section,  Ms.  M  is 
not  considered  to  have  stopped  work  because 
of  her  medical  condition. 

(d)  When  we  consider  whether  you 
had  special  circumstances  in  your  work 
for  purposes  of  this  section,  we  will 
consider  how  well  you  did  vour  work  as 
discussed  in  §404.i573(b).  whether 
your  work  was  done  under  special 
conditions  as  discussed  in 
§  404.1573(c).  and  w^hether  you  were 
able  to  work  because  you  had  a  special 
need  that  was  being  accommodated, 
such  as  special  transportation 
requirements. 

§  404.1 592f    How  do  we  determine 
provisional  benefits? 

(a)  You  may  receive  up  to  6 
consecutive  months  of  provisional  cash 
benefits  and  Medicare  during  the 
provisional  benefit  period,  while  we 
determine  whether  we  can  reinstate 
your  disability  benefit  entitlement 
under  §404. l'592c— 

(1)  We  will  pay  you  provisional 
benefits,  and  reinstate  your  Medicare  if 
you  are  not  already  entitled  to  Medicare, 
beginning  with  the  month  you  file  your 
request  for  reinstatement  under 
§404.1592c(a); 

(2)  We  will  pay  you  a  monthly 
provisional  benefit  amount  equal  to  the 
last  monthly  benefit  payable  to  you 
during  your  prior  entitlement,  increased 
by  any  cost  of  living  increases  that 
would  have  been  applicable  to  the  prior 
benefit  amount  under  §  404.270.  The 
last  monthly  benefit  payable  is  the 
amount  of  the  monthly  insurance 
benefit  we  determined  that  was  actually 
paid  to  you  for  the  month  before  the 
month  in  which  your  entitlement  was 
terminated,  after  we  applied  the 
reduction,  deduction  and  nonpayment 
provisions  in  §404.401  through 
§404.480; 

(3)  If  you  are  entitled  to  another 
monthly  benefit  payable  under  the 
provisions  of  title  II  of  the  Act  for  the 
same  month  you  can  be  paid  a 
provisional  benefit,  we  will  pay  you  an 
amount  equal  to  the  higher  of  the 
benefits  payable; 
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(4)  If  you  request  reinstatement  for 
more  than  one  benefit  entitlement,  we 
will  pay  you  an  amount  equal  to  the 
higher  of  the  provisional  benefits 
payable; 

(5)  If  you  are  eligible  for 
Supplementary  Security  Income 
payments  under  §§416.200  through 
416.269  of  this  chapter,  inchiding 
provisional  payments,  we  will  reduce 
your  provisional  benefits  under 

§  404.408b  if  applicable:  and 

(6)  We  will  not  reduce  your 
provisional  benefit,  or  the  payable 
benefit  to  other  individuals  entitled  on 
an  earnings  record,  under  §404,403, 
when  your  provisional  benefit  causes 
the  total  benefits  payable  on  the 
earnings  record  to  exceed  the  family 
maximum. 

(b)  We  will  not  pay  you  a  provisional 
benefit  for  a  month  when  an  applicable 
nonpayment  rule  applies.  Examples  of 
when  we  will  not  pay  a  benefit  include, 
but  are  not  limited  to — 

(1)  If  vou  are  a  prisoner  under 
§404.468: 

(2)  If  you  have  been  removed/ 
deported  under  §404.464:  or 

(3)  If  you  are  an  alien  outside  the 
United  States  under  §  404.460. 

(c)  We  will  not  pay  you  a  provisional 
benefit  for  any  month  that  is  after  the 
earliest  of  the  following  months — 

(1)  The  month  we  send  you  a  notice 
of  our  determination  on  your  request  for 
reinstatement: 

(2)  The  month  you  do  substantial 
gainful  activity; 

(3)  The  month  before  the  month  you 
attain  full  retirement  age:  or 

(4)  The  fifth  month  following  the 
month  vou  requested  expedited 
reinstatement. 

(d)  You  are  not  entitled  to  provisional 
benefits  if.  prior  to  starting  your 
provisional  benefits — 

(1)  We  determine  that  you  do  not 
meet  the  requirements  for  reinstatement 
under  §§  404.1592c{a)(l)  through 
404.1592claK3): 

(2)  We  determine  that  you  are  not 
entitled  to  reinstatement  under 
§404.1592cib);  or 

(3)  We  determine  that  your  statements 
on  vour  request  for  reinstatement,  made 
under  §  404. 1592d(dK2l,  are  false. 

(e)  Determinations  we  make  regarding 
your  provisional  benefits  under 
paragraphs  (a)  through  (d)  of  this  section 
are  final  and  are  not  subject  to 
administrative  and  judicial  review 
under  §§  404.900  through  404.999d 

(f)  If  you  were  previously  overpaid 
benefits  under  title  II  or  title  XVI  of  the 
Act,  we  will  not  recover  the 
overpayment  from  your  provisional 
benefits  unless  you  give  us  permission. 
We  can  recover  Medicare  premiums  you 
owe  from  your  provisional  benefits. 


(g)  If  we  determine  you  are  not 
entitled  to  reinstated  benefits, 
provisional  benefits  we  have  already 
paid  you  under  this  section  that  were 
made  prior  to  the  termination  month 
under  paragraph  (c)  of  this  section,  will 
not  be  subject  to  recover}'  as  an 
overpayment  unless  we  determine  that 
you  knew,  or  should  have  known,  you 
did  not  meet  the  requirements  for 
reinstatement  in  §  404.1592c. 

§404.1592g     How  do  we  determine 
reinstated  benefits? 

[dj  li  you  meet  the  requirements  for 
reinstatement  under  §404.1592c(a),  we 
will  then  consider  in  which  month  to 
reinstate  your  entitlement.  We  will 
reinstate  your  entitlement  with  the 
earliest  month,  in  the  12-month  period 
that  ends  with  the  month  before  you 
filed  your  request  for  reinstatement,  that 
you  would  have  met  all  of  the 
requirements  under  §404.1592c(a)  if 
you  had  filed  your  request  for 
reinstatement  in  that  month.  Otherwise, 
you  will  be  entitled  to  reinstated 
benefits  beginning  with  the  month  in 
which  you  filed  your  request  for  such 
benefits.  We  cannot  reinstate  your 
entitlement  for  any  month  prior  to 
lanuary  2001. 

(h)  When  your  entitlement  is 
reinstated,  you  are  also  entitled  to 
Medicare  benefits  under  the  provisions 
of42CFR  part  406. 

(c)  We  will  compute  your  reinstated 
benefit  amount  and  determine  benefits 
payable  under  the  applicable  paragraphs 
of  §§404.201  through  404.480  with 
certain  exceptions — 

(1)  We  will  reduce  your  reinstated 
benefit  due  in  a  month  by  a  provisional 
benefit  we  already  paid  you  for  that 
month.  If  your  provisional  benefit  paid 
for  a  month  exceeds  the  reinstated 
benefit,  we  will  treat  the  difference  as 
an  overpayment  under  §§404.501 
through  404.527. 

(2)  If  you  are  reinstated  on  your  own 
earnings  record,  we  will  compute  your 
primar}'  insurance  amount  with  the 
same  date  of  onset  we  used  in  your  most 
recent  period  of  disability  on  your 
earnings  record. 

(d)  We  will  not  pay  you  reinstated 
benefits  for  any  months  of  substantial 
gainful  activity  during  your  initial 
reinstatement  period.  During  the  initial 
reinstatement  period  the  trial  work 
period  provisions  of  §404.1592  and  the 
reentitlement  period  provisions  of 

§  404.1592a  do  not  apply.  The  initial 
reinstatement  period  begins  with  the 
month  your  reinstated  benefits  begin 
under  paragraph  (a)  of  this  section  and 
ends  when  you  have  had  24  payable 
months  of  reinstated  benefits.  We 
consider  you  to  have  a  payable  month 


for  the  purposes  of  this  p'aragraph  when 
you  do  not  do  substantial  gainful 
activity  in  that  month  and  the  non- 
payment provisions  in  §404.401 
through  404.480  also  do  not  apply. 
When  we  determine  if  you  have  done 
substantial  gainful  activity  in  a  month 
during  the  initial  reinstatement  period, 
we  will  consider  only  your  work  in.  or 
earnings  for.  that  month.  We  will  not 
apply  the  unsuccessful  work  attempt 
provisions  of  §§  404.1574(c)  and 
404.1575(d)  or  the  averaging  of  earnings 
provisions  in  §  404.1574a. 

(e)  After  you  complete  the  24-month 
initial  reinstatement  period  as  indicated 
in  paragraph  (d)  of  this  section,  your 
subsequent  work  will  be  evaluated 
under  the  trial  work  provisions  in 
§404.1592  and  then  the  reentitlement 
period  in  § 404.1592a. 

(f)  Your  entitlement  to  reinstated 
benefits  ends  with  the  month  before  the 
earliest  of  the  following  months — 

(1)  The  month  an  applicable 
terminating  event  in  §  404.301  through 
404.392  occurs: 

(2)  The  month  in  which  you  reach 
retirement  age; 

(3)  The  third  month  following  the 
month  in  which  your  disability  ceases: 
or 

(4)  The  month  in  which  you  die. 

(g)  Determinations  we  make  under 
§§  404.1 592g  are  initial  determinations 
under  §404.902  and  subject  to  review 
under  §§404.900  through  404.999d. 

(h)  If  we  determine  you  are  not 
entitled  to  reinstated  benefits  we  will 
consider  your  request  filed  under 
§  404.1592c(a)  your  intent  to  claim 
benefits  under  §404.630. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND.  AND  DISABLED 

Subpart  I — [Amended] 

5.  The  authority  citation  for  subpart  1 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611,  1614. 
1619,  1631(a),  (c).  (d)(1),  and  (p)  and  1633  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5). 
1382,  1382c,  1382h,  1383(a),  (c),  (d)(1),  and 
(p).  and  1383b);  sees.  4(c)  and  5.  6(c)-(e), 
14(a).  and  15,  Pub.  L.  98-460.  98  Stat.  1794, 
1801,  1802.  and  1808  (42  U.S.C  421  note. 
423  note,  and  1382h  note). 

6.  Add  new  §§416.999  through 
4 1 6. 999e  to  read  as  follows: 

§  416.999     What  is  expedited 
reinstatement? 

The  expedited  reinstatement 
provision  provides  you  another  option 
for  regaining  eligibility  for  benefits 
when  we  previously  terminated  your 
eligibility  to  disability  benefits  due  to 
your  work  activity.  The  expedited 
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reinstatement  pffovision  provides  vou 
the  option  of  requesting  that  your  prior 
eligibility  for  disability  benefits  be 
reinstated,  rather  than  filing  a  new 
application  for  a  new  period  of 
eligibility.  Since  lanuarv  1,  2001,  vou 
can  request  to  be  reinstated  to  benefits 
if  you  stop  doing  substantial  gainful 
activity  within  60  months  of  your  prior 
termmation.  You  must  have  stopped 
doing  substantial  gainful  activity 
because  of  your  medical  condition.  Your 
current  impairment  must  be  the  same  as 
or  related  to  your  prior  impairment  and 
you  must  be  disabled.  To  determine  if 
you  are  disabled,  we  will  use  our 
medical  improvement  review  standard 
(MIRS)  that  we  use  in  our  continuing 
disability  review  process.  The  advantage 
of  using  MIRS  is  that  we  will  generally 
find  that  you  are  disabled  unless  your 
impairment  has  improved  so  that  you 
are  able  to  work  or  unless  an  exception 
under  the  MIRS  process  applies.  We 
explain  the  rules  for  expedited 
reinstatement  in  §§  416.999a  through 
416,999e. 

§416.999a    Who  is  eligible  for  expedited 
reinstatement? 

[d]  You  can  have  your  eligibility  to 
benefits  reinstated  under  expedited 
reinstatement  if — 

(1 )  You  were  previously  eligible  for  a 
benefit  based  on  disability  or  blindness 
as  explained  in  §416.202: 

(2)  Your  disability  or  blindness 
eligibility  referred  to  in  paragraph  (a)(1) 
of  this  section  was  terminated  because 
of  earned  income  or  a  combination  of 
earned  and  unearned  income; 

(3)  You  file  your  request  for 
reinstatement  timely  under  §41 6.999b; 
and 

(4)  In  the  month  you  file  your  request 
for  reinstatement — 

(i)  You  are  not  able  to  do  substantial 
gainful  activity  because  of  your  medical 
condition. 

(ii)  Your  current  impairment  is  the 
same  as  or  related  to  the  impairment 
that  we  used  as  the  basis  for  your 
previous  eligibility  referred  to  in 
paragraph  (a)(2)  of  this  section, 

(iii)  You  are  disabled  or  blind,  as 
determined  under  the  medical 
improvement  review  standard  in 
§§416.994  or  416.994a.  and 

(iv)  You  meet  the  non-medical 
requirements  for  eligibility  as  explained 
in  §416.202. 

(b)  You  cannot  be  reinstated  under 
paragraph  (a)  of  this  section  if— 

il)  You  previously  filed  a  request  for 
expedited  reinstatement  and  we  denied 
that  request  because  we  determined  that 
you  were  not  disabled  under  the 
medical  improvement  review  standard 
or  that  you  did  not  have  a  current 


impairment(s)  that  was  the  same  as  or 
related  to  the  impairment(s)  that  we 
used  as  the  basis  for  your  prior 
entitlement  to  that  benefit;  or 

(2)  We  previously  determined  you 
were  not  disabled  or  blind  based  upon 
the  medical  improvement  review 
standard  in  §§416.994  or  416.994a. 

(c)  You  are  eligible  for  reinstatement 
if  you  are  the  spouse  of  an  individual 
who  can  be  reinstated  under  §  416.999a 
if— 

(1)  You  were  previously  an  eligible 
spouse  of  the  individual; 

(2)  You  meet  the  requirements  for 
eligibility  as  explained  in  §416.202 
except  the  requirement  that  you  must 
file  an  application;  and 

(3)  You  request  reinstatement. 

§416.999b    How  do  I  request 
reinstatement? 

(a)  You  must  make  your  request  for 
reinstatement  in  writing; 

(b)  You  must  have  filed  your  request 
on  or  after  January  1,  2001; 

(c)  You  must  provide  the  information 
we  request  so  that  we  can  determine 
whether  you  meet  the  eligibility 
requirements  listed  in  §  416.999a; 

(d)  We  must  receive  your  request 
within  the  consecutive  60-month  period 
that  begins  with  the  month  in  which 
your  eligibility  terminated  due  to  earned 
income,  or  a  combination  of  earned  and 
unearned  income.  If  we  receive  your 
request  after  the  60-month  period,  we 
can  grant  you  an  extension  if  we 
determine  you  had  good  cause,  under 
the  standards  explained  in  §416.1411, 
for  not  filing  the  request  timely;  and 

(e)  You  must  certify  that  you  are 
disabled,  that  your  current 
impairment(sj  is  the  same  as  or  related 
to  the  impairment(s)  that  we  used  as  the 
basis  for  the  eligibility  you  are 
requesting  to  be  reinstated,  that  you 
became  unable  to  continue  to  do 
substantial  gainful  activity  because  of 
your  medical  condition,  and  that  you 
meet  the  non-medical  requirements  for 
eligibility  for  benefits. 

§  416.999c    How  do  we  determine  whether 
you  are  unable  to  do  substantial  gainful 
activity  because  of  your  medical  condition? 

(a)  You  are  unable  to  do  substantial 
gainful  activity  because  of  your  medical 
condition  when  you  become  unable  to 
continue  working,  or  you  reduce  your 
work  and  earnings  below  the  substantial 
gainful  activity  earnings  level,  due  to 
your  impairment  or  because  special 
circumstances  that  permitted  you  to 
work  despite  your  impairment  are 
removed.  We  will  consider  special 
circumstances  that  permitted  you  to 
work  despite  your  impairment  to  have 
been  removed,  for  instance,  when  your 


employer  terminates  you  during  a 
general  layoff  from  a  job  that  vou 
performed  under  special  circumstances 
or  you  must  stop  that  work  due  to  a 
natural  disaster.  . 

(b)  We  will  not  consider  you  unable 
to  do  substantial  gainful  activity 
because  of  your  medical  condition  when 
you  stop  work,  or  reduce  your  work  and 
earnings  below  the  substantial  gainful 
level,  for  reasons  unrelated  to  your 
medical  condition.  We  will  not  consider 
you  unable  to  do  substantial  gainful 
activity  because  of  your  medical 
condition  when,  for  instance,  you  are 
not  working  because  you  work  in 
seasonal  employment  and  you  are  now 
in  the  normal  off-season  or  you  stop 
work  for  personal  reasons  not  related  to 
your  medical  condition. 

(c)  Examples: 

Example  1 .  Mr.  K  is  laid-off  from  his  job 
because  the  business  owners  close  the  plant 
where  he  is  working.  Mr.  K  was  able  to  work 
at  this  plant  because  it  was  located  close  to 
the  bus  line  located  near  his  house.  Mr.  K 
must  work  near  a  bus  line  because  of  his 
medical  condition.  Mr.  K  is  considered  to 
have  stopped  work  due  to  his  medical 
condition  under  paragraph  (a)  of  this  section. 
Mr,  K  had  special  transportation 
accommodations  that  allowed  him  to  work  in 
that  job  as  indicated  in  paragraph  (d)  of  this 
section. 

Example  2.  Mr.  L  is  iaid-off  from  his  job 
because  the  owners  are  retooling  the  plant 
where  he  is  working.  Mr.  L  had  no  special 
circumstances  under  paragraph  (d)  of  this 
section  that  enabled  him  to  work.  Under 
paragraphs  (a)  and  (b)  of  this  section.  Mr.  L 
is  not  considered  to  have  stopped  work  due 
to  his  medical  condition  because  he  stopped 
work  for  reasons  unrelated  to  his  medical 
condition  and  he  had  no  special 
circumstances  related  to  his  employment. 

Example  3.  Ms.  M  works  as  a  teacher  Her 
contract  requires  her  to  work  from  September 
of  one  year  through  )une  of  the  next  year.  Ms. 
M  contacts  us  in  July  and  indicates  she  last 
worked  in  June.  She  indicates  she  is  in  her 
normal  off-work  period  and  plans  to  return 
to  work  in  September  when  her  next  contract 
begins.  She  indicates  the  reason  she  stopped 
work  is  her  contract  is  over.  She  has  nothing 
else  preventing  herfiwm  working  in  July. 
Under  paragraph  (h)  of  this  section.  Ms.  M  is 
not  considered  to  have  stopped  work  because 
of  her  medical  condition. 

(d)  When  we  consider  whether  you  had 
special  circumstances  in  your  work  for 
purposes  of  this  section,  we  will  consider 
how  well  you  did  your  work  as  discussed  in 
§  416.973(b),  whether  your  work  was  done 
under  special  conditions  as  discussed  in 
§  416.973(c).  and  whether  you  were  able  to 
work  because  you  had  a  special  need  that 
was  being  accommodated,  such  as  special 
transportation  requirements. 

§416.999d    How  do  we  determine 
provisional  benefits? 

(a)  You  may  receive  up  to  6 
consecutive  months  of  provisional  cash 
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benefits  and  Medicaid  during  the 
provisional  benefit  period,  while  we 
determine  whether  we  can  reinstate 
vour  disabiiitx  benefit  eligibility  under 
§416. 999a— 

(1)  We  will  pay  you  provisional 
benefits  beginning  with  the  month  after 
you  file  your  request  for  reinstatement 
under  §416. 999a(a); 

(2)  If  you  are  an  eligible  spouse,  you 
can  receive  provisional  benefits  with  the 
month  your  spouse's  provisional 
benefits  begin; 

(3)  We  will  pay  you  a  monthly 
provisicmal  benefit  amount  equal  to  the 
monthly  amount  that  would  be  payable 
to  an  eligible  individual  under 
§§416.401  through  416.4.35  with  the 
same  kind  and  amount  of  income  as  you 
have; 

(4)  If  vou  have  an  eligible  spouse,  we 
will  pav  vou  and  vour  spouse  a  monthly 
provisional  benefit  amount  equal  to  the 
monthly  amount  that  would  be  payable 
to  an  eligible  individual  and  eligible 
spouse  under  §  416.401  through  416.435 
with  the  same  kind  and  amount  of 
income  as  you  and  your  spouse  have; 
and 

(5)  Your  provisional  benefits  will  not 
include  state  supplementary  payments 
pavable  under  §§416.2001  through 
416.2176. 

(b)  We  will  not  pay  you  a  provisional 
benefit  for  a  month  w'here  you  are  not 
eligible  for  a  pavment  under 
§§416.1322.  416.1323.  416.1325. 
416.1327,  416.1329.  416.1330.  416.1334, 
and  416.1339. 

(c)  We  will  not  pay  you  a  provisional 
benefit  for  any  month  that  is  after  the 
earliest  of:  The  month  we  send  you 
notice  of  our  determination  on  vour 
request  for  reinstatement;  or.  the  sixth 
month  following  the  month  you 
requested  expedited  reinstatement. 

(d)  You  are  not  eligible  for  provisional 
benefits  if.  prior  to  starting  your 
provisional  benefits — 

(1)  We  determine  that  you  do  not 
meet  the  requirements  for  reinstatement 
under  §§416.999a(aKl)  through 
416.999a(a)13); 

(2)  We  determine  thai  you  are  not 
eligible  for  reinstatement  under 
§416.999a(b);  or 

(3)  We  determine  that  your  statements 
on  vour  request  for  reinstatement,  made 
under  §416. 999b(d)(2).  are  false, 

(e)  Determinations  we  make  regarding 
your  provisional  benefits  under 
paragraphs  (a)  through  (d)  of  this  section 
are  final  and  are  not  subject  to 
administrative  and  judicial  renew- 
under  §§416,1400  through  416,1499 

(f)  If  you  were  previously  overpaid 
benefits  under  title  II  or  title  X\l  of  the 


Act,  we  will  not  recover  the 
overpayment  from  your  provisional 
benefits  unless  you  give  us  permission. 

(g)  If  we  determine  you  are  not 
eligible  to  receive  reinstated  benefits, 
provisional  benefits  we  have  already 
paid  you  under  this  section  that  were 
made  prior  to  the  termination  month 
under  paragraph  (c)  of  this  section,  will 
not  be  subject  to  recover}'  as  an 
overpayment  unless  we  determine  that 
you  knew,  or  should  have  known,  you 
did  not  meet  the  requirements  for 
reinstatement  in  §  416.999a. 

§  41 6.999e     How  do  we  determine 
reinstated  benefits? 

i^aj  If  you  meet  the  requirements  for 
reinstatement  under  §416.999a(a),  we 
will  reinstate  your  benefits  with  the 
month  after  the  month  you  filed  your 
request  for  reinstatement.  We  carmot 
reinstate  your  eligibility  for  any  month 
prior  to  Februan,'  2001. 

(b)  We  will  compute  your  reinstated 
benefit  amount  and  determine  benefits 
payable  under  the  applicable  paragraphs 
in  §§  416.401  through  416.435.  We  will 
reduce  your  reinstated  benefit  due  in  a 
month  by  a  provisional  benefit  we 
already  paid  you  for  that  month.  If  your 
provisional  benefit  paid  for  a  month 
exceeds  the  reinstated  benefit  due,  we 
will  treat  the  difference  as  an 
overpayment  under  §  416.536. 

(c)  Once  you  have  been  reinstated 
under  §  416.999a  you  cannot  be 
reinstated  again  until  you  have 
completed  a  24-month  initial 
reinstatement  period.  Your  initial 
reinstatement  period  begins  with  the 
month  your  reinstated  benefits  begin 
under  paragraph  (a)  of  this  section  and 
ends  when  you  have  had  24  payable 
months  of  reinstated  benefits.  We 
consider  you  to  have  a  payable  month 
for  the  purposes  of  this  paragraph  when 
you  are  due  a  cash  benefit  of  any 
amount  for  the  month  based  upon  our 
normal  computation  and  payment  rules 
in  §416,401  through  «;  416.435.  If  your 
entire  benefit  payment  due  you  for  a 
month  is  adjusted  for  recovery  of  an 
overpayment  under  §  416.570  and 
§416.571  or  if  the  amount  of  the 
provisional  benefit  already  paid  you  for 
a  month  exceeds  the  amount  of  the 
reinstated  benefit  payable  for  that 
month  so  that  no  additional  payment  is 
due.  we  will  consider  the  month  a 
payable  month. 

(d)  Your  eligibility  to  reinstated 
benefits  ends  with  the  month  preceding 
the  earliest  of  the  following  months — 

(1)  The  month  an  applicable 
terminating  event  in  §§416.1331 
through  416.1339  occurs; 


(2)  The  third  month  follow  ing  the 
month  in  which  your  disability  ceases; 
or 

(3)  The  month  in  which  you  die. 

(e)  Determinations  we  make  under 
this  section  are  initial  determinations 
under  §  416.1402  and  are  subject  to 
review  under  §416.1400  through 
416.1499. 

(f)  If  we  determine  you  are  not  eligible 
for  reinstated  benefits,  we  will  consider 
your  request  filed  under  §416.999a(a) 
vour  intent  to  claim  benefits  under 
§416.340. 

Subpart  N — [Amended] 

7.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

Authority:  Sees.  702la)(5),  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1383,  and  1383b);  31  U.S.C.  3720A. 

8.  Amend  §416.1403  by  revising 
paragraphs  (a)  (18)  and  (19),  adding 
paragraph  (a)  (20),  and  revising 
paragraphs  (b)(1)  and  (2)  to  read  as 
follows; 

§416.1403     Administrative  actions  that  are 
not  initial  determinations. 


(18)  Determining  whether  we  will 
refer  information  about  your 
overpayment  to  a  consumer  reporting 
agency  (see  §§416.590  and  422.305  of 
this  chapter); 

(19)  Determining  whether  we  will 
refer  your  overpa\Tnent  to  the 
Department  of  the  Treasury'  for 
collection  by  offset  against  Federal 
payments  due  you  (see  §§416.590  and 
422.310  of  this  chapter);  and 

(20)  Determining  when  provisional 
benefits  are  payable,  the  amount  of  the 
provisional  benefit  payable,  and  when 
provisional  benefits  terminate.  (See 
§416.999d). 

(b)  *   *   * 

(1)  If  you  receive  an  emergency 
advance  payment;  presumptive 
disability  or  presumptive  blindness 
payment,  or  provisional  payment,  we 
will  provide  a  notice  explaining  the 
nature  and  conditions  of  the  payments. 

(2)  If  you  receive  presumptive 
disability  or  presumptive  blindness 
payments,  or  provisional  payments,  we 
shall  send  you  a  notice  when  those 
payments  are  exhausted. 
***** 

(FR  Doc.  03-26951  Fibd  10-24-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  606 
[Docket  No.  2003N-0211] 

Revisions  to  Labeling  ^nd  Storage 
Requirements  for  Blood  and  Blood 
Components,  Including  Source 
Plasma;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  correcting  a 
proposed  rule  that  proposed  to  revise 
the  labeling  and  storage  requirements 
for  certain  human  blood  and  blood 
components,  including  Source  Plasma 
(proposed  labeling  and  storage  rule). 
The  proposed  rule  appeared  in  the 
Federal  Register  of  fuly  30,  2003  (68  FR 
44678).  The  proposed  regulation 
included  a  paragraph  that  FDA  did  not 
intend  to  publish.  This  document 
corrects  that  error  by  removing  the 
incorrect  paragraph  from  the  proposed 
rule. 

DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by 
October  28,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD,  20852.  Submit 
electronic  comments  to  http:// 
v^-ww.  fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Carayiannis.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  that  published  in  the 
Federal  Register  of  July  30,  2003, 
inadvertently  included  §  606. 121(c)(13) 
in  the  proposed  te.xt  of  the  regulation 
(68  FR  44678  at  44686).  As  discussed  in 
the  proposed  labeling  and  storage  rule 
(68  FR  44678  at  44682).  FDA  issued  a 
related  proposed  rule  entitled  "Bar  Code 
Label  Requirements  for  Human  Drug 
Products  and  Blood"  (proposed  bar  code 
rule)  in  the  Federal  Register  of  March 
14,  2003  (68  FR  12499).  The  proposed 
bar  code  rule  would  amend 
§606.121(c)(13)  to  require  certain 
human  drag  and  biological  product 
labels  to  bear  bar  codes  and  also  would 
require  the  use  of  machine-readable 
information  on  container  labels  for 
blood  and  blood  components  intended 


for  transfusion.  FDA  did  not  intend  to 
propose  to  revise  §  606.121(c)(13)  in  the 
proposed  labeling  and  storage  rule,  and 
the  agency  is  removing  that  paragraph  to 
eliminate  any  confusion  that  might 
occur. 

In  FR  Doc.  03-19289,  appearing  on 
page  44678,  in  the  Federal  Register  of 
fuly  30,  2003,  the  following  correction 
is  made:     1 

§606.121     [Corrected] 

1.  On  page  44686,  in  the  third 
column,  §606.121  Container labelis 
corrected  by  removing  paragraph  (c)(13). 

Dated:  October  20,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-27012  Filed  10-24-03;  8:45  am] 

BILUNG  COOe  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

[MD-051-FOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior,      i 

ACTION:  Prdposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendments. 

SUMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
Code  of  Maryland  Regulations  (COMAR) 
to  incorporate  various  changes  related 
to:  augering,  lands  eligible  for  remining, 
required  written  findings,  and  topsoil 
handling. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.  (local  time),  on  November  26, 
2003.  If  requested,  we  will  hold  a  public 
hearing  on  the  amendment  on 
November  21,  2003.  We  will  accept 
requests  to  speak  at  a  hearing  until  4 
p.m.  (local  time),  on  November  12, 
2003. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr.  George 
Rieger,  at  the  address  listed  below. 

You  may  review  copies  of  the 
Maryland  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 


response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  mav  receive 
one  free  copy  of  the  amendment  bv 
contacting  the  Appalachian  Regional 
Coordinating  Center. 

Mr.  George  Rieger,  Field  Office 
Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  3  Parkway  Center,  Pittsburgh, 
PA  15220,  (412)937-2153. 

Mr.  C.  Edmon  Larrimore,  Program 
Manager.  Mining  Program.  1800 
Washington  Boulevard,  Baltimore. 
Marvland  21230.  (410)  537-3000,  or  1- 
800^633-6101. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Rieger,  Telephone:  (412)  937- 
2153.  Internet:  grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 
rv.  Procedural  Determinations 

I.  Background  on  the  Maryland 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  raining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Marvland 
program  on  December  1.  1980.  You  can 
find  background  information  on  the 
Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  December  1,  1980,  Federal 
Register  (45  FR  79431).  You  can  also 
find  later  actions  concerning  Marvland's 
program  and  program  amendments  at  30 
CFR  920.12,  920.15  and  920.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  16,  2003, 
Maryland  sent  us  a  proposed 
amendment  to  its  program 
(Administrative  Record  Number  MD- 
585-00]  under  SMCRA  (30  U.S.C.  1201 
et  seq.].  Maryland  sent  the  amendment 
to  include  changes  made  at  its  own 
initiative. 
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The  provisions  of  COMAR  that 
Maryland  proposes  to  revise  are  as 
follows:  COMAR,  26.20.03.07  Angering. 
A.  and  B.,  26.20.03.11  Lands  Eligible  for 
Remining.  A.,  B..  (1).  (2).  C,  and  D., 
26.20.0.5.0]  Required  Written  Findings, 
A..B.,C..L.,  (1),  (2).  and  (3).  and 
26.20.25.02  Topsod  Handling  D.  The 
specific  amendments  to  COMAR  are 
identified  below. 

26.20.03.07     Angering. 

Maryland  proposes  to  recod?  the  first 
section  A.  and  add  section  B.  which 
states  "No  permit  shall  be  issued  for 
any  augering  operations  unless  the 
Bureau  finds,  in  writing,  that  the 
operation  meets  all  other  requirements 
of  this  subtitle  and  will  be  conducted  in 
compliance  with  CXJMAR  26.20.24.01". 

26,20.03,11     Lands  Eligible  for 
Remining. 

Maryland  proposes  to  add  sections 
which  state: 

A.  This  regulation  applies  to  any 
person  who  conducts  or  intends  to 
conduct  a  surface  coal  mining  operation 
on  lands  eligible  for  remining. 

B.  Any  application  for  a  permit  under 
this  regulation  shall  be  made  according 
to  all  requirements  of  this  subtitle 
applicable  to  surface  coal  mining  and 
reclamation  operations.  In  addition,  the 
application  shall: 

(1)  To  the  extent  not  otherwise 
addressed  in  the  permit  application, 
identify-  potential  environmental  and 
safetv  problems  related  to  prior  mining 
activities  at  the  site  that  could  be 
reasonably  anticipated  to  occur;  and 

(2)  With  regard  to  potential 
environmental  and  safety  problems 
referred  to  in  section  B(l ;  of  this 
regulation,  describe  the  mitigative 
measures  that  will  be  taken  to  ensure 
that  the  applicable  reclamation 
requirements  of  the  Regulatory  Program 
can  be  met. 

C.  The  identification  of  the 
environmental  and  safety  problems 
required  under  section  B(l )  of  this 
regulation  shall  include  visual 
observations  at  the  site,  a  record  review 
of  past  mining  at  the  site,  and 
environmental  sampling  tailored  to 
current  site  conditions. 

D.  The  requirements  of  the  regulation 
shall  not  applv  after  September  30, 
2004. 

26.20.05.01     Required  Written 
Findings. 

"A,  and  may  not"  are  deleted  and  this 
section  is  revised  to  read,  "No  permit 
application  or  application  for  a 
significant  revision  of  a  permit  shall  be 
approved  unless  the  application 
affirmatively  demonstrates  and  the 
Bureau  finds,  in  writing,  on  the  basis  of 
information  set  forth  in  the  application, 
or  information  otherwise  available  and 


documented  in  the  approval  under 
COMAR  26.20.04.11  A.,  the  following:" 

A.  "Complies"  is  deleted  and  this 
section  now  reads,  "The  permit 
application  is  complete  and  accurate 
and  the  applicant  has  complied  with  all 
requirements  of  the  Regulatory 
Program;" 

B.  The  words  "Surface  coal  mining 
and"  as  well  as  "mining  and"  are 
deleted  and  the  section  is  revised  to 
read,  "The  applicant  has  demonstrated 
that  reclamation  operations,  as  required 
by  the  Regulatory  Program,  can  be 
feasibly  accomplished  under  the 
reclamation  plan  contained  in  the 
application;" 

C.  The  phrases  "has  been  made  an" 
and  "have  been  made"  have  been 
deleted  and  the  section  now  reads.  "The 
Bureau  has  made  an  assessment  of  the 
probable  cumulative  impacts  of  all 
anticipated  coal  mining  in  the 
cumulative  impact  area  on  the 
hydrologic  balance  and  has  determined 
that  the  operations  proposed  under  the 
application  have  been  designed  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  proposed 
permit  area:" 

D.-K.  (text  unchanged) 

L.  The  sentence.  "The  activities  are 
conducted  so  as  to  reasonably  maximize 
the  use  of  coal,  while  using  the  best 
appropriate  technology  currently 
available  to  maintain  environmental 
integrity,  so  that  the  probability  of  re- 
affecting  the  land  in  the  future  by  strip 
or  underground  mining  operations  is 
minimized."  is  deleted  and  the  section 
is  revised  to  read,  "For  permits  issued 
under  COMAR  26.20.03.11.  the  permit 
application  must  contain:" 

(1)  Land  eligible  for  remining: 

(2)  An  identification  of  the  potential 
environmental  and  safety  problems 
related  to  the  prior  mining  activities 
which  could  reasonably  be  anticipated 
to  occur  at  the  site;  and 

(3)  Mitigation  plans  to  sufficiently 
address  these  potential  environmental 
safety  problems  so  that  reclamation  as 
required  by  the  applicable  requirements 
of  the  Regulatory  Program  can  be 
accomplished. 

26.20,25.02     Topsoil  Handling. 
A,-C.  (text  unchanged) 

D.  The  word  "Topsoil".  the  phrase 
"in  the  amounts  determined  by  soil 
tests",  and  the  fragment  and  sentence 
"surface  soil  layer  so  that  it  supports  the 
approved  post  mining  land  use  and 
meets  the  revegetative  requirements.  All 
soil  tests  shall  be  performed  by  a 
qualified  laboratory  or  person  using 
standard  methods  approved  by  the 
bureau."  all  have  been  deleted.  The 
section  now  reads  as  follows: 

Nutrients  and  Soil  Amendments. 


Nutrients  and  soil  amendments  shall 
be  applied  to  the  initially  redistributed 
material  when  necessary  to  establish  the 
vegetative  cover. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  3D  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Maryland  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  may  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  even.' 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Appalachian  Regional  Coordinating 
Center  may  not  be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII.  Word  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encr\'ption.  Please  also  include  "Attn; 
SATS  NO.  MD-051-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Appalachian  Regional  Coordinating 
Center  at  (412)  937-2153. 

Availability'  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normd  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
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FOR  FURTHER  INFORMATION  CONTACT  by  4 

p.m.  (local  time),  on  November  12. 
2003.  If  you  are  disabled  and  need 
special  accommodations  to  attend  a 
public  hearing,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak,  we 
will  not  hold  a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible,  we 
will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
will  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

rV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  bv 
the  Office  of  Management  and  Budget 
under  E.xecutive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  E.xecutive  Order  1 2988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 


promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  50.3  and  505  of 
SMCR.^  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  our 
decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
regulation  involving  Indian  lands. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is:  (1) 
Considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 


expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

PaperHrork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that     - 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  Si  00  million: 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  under  various  laws 
and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
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tribal  governments  nr  the  private  sector 
of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  under  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  October  2.  2003. 
Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 

Coordinating  Center. 

[FRDoc.  03-27044  Filed  10-24-03;  8:45  am] 

BILLING  COOE  4310-05-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[MT-024-FOR] 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing  on  propped  amendment. 

SUMMARY:  We  are  announcing  receipt  of 
d  proposed  amendment  to  the  Montana 
regulatory  program  (hereinafter,  the 
"Montana  program")  under  the  Surface 
Mining  Control  and  Reclamation  ,'\ct  of 
1977  (SMCR.'\  or  the  Act).  Montana 
proposes  to  make  editorial  and 
substantive  revisions  to  the  Montana 
Strip  and  L'nderground  Mine 
Reclamation  Act  (MSUMRj\)  provisions 
in  the  Montana  Code  Annotated  (MCA) 
that  pertain  to:  State  policv  and  findings 
concerning  mining  and  reclamation; 
definitions;  the  time  required  to  approve 
or  disapprove  minor  permit  revisions; 
permit  application  requirements, 
including  determinations  of  probable 
hydrologic  consequences  and  land  use; 
requirements  to  protect  the  hydrologic 
balance;  area  mining,  post-mine  land 
use.  and  wildlife  enhancement: 
revegetating  disturbed  areas;  timing  of 
reclamation:  standards  for  successful 
revegetation:  making  vegetation  the 
landowner's  property  after  bond  release; 
jurisdictional  venue  in  right-of-entry 
actions;  transfer  of  revoked  permit;  and 
mandamus.  The  State  also  proposes  to 
add  new  provisions  to  the  MSUMRA 
for;  Revising  applications  for  permits, 
permit  amendments,  and  permit 
revisions;  codifying  the  changes 
proposed  in  the  amendment;  clauses  for 
severability,  saving,  and  contingent 


voidness;  and  a  delayed  effective  date 
for  the  proposed  changes.  Montana 
intends  to  revise  its  program  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations  and  SMCRA,  as  amended,  to 
provide  additional  clarification,  and  to 
improve  operational  efficiency. 

This  document  gives  the  times  and 
locations  that  the  Montana  program  and 
proposed  amendment  to  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  mountain  daylight  time  November 
26,  2003.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
November  21,  2003.  We  will  accept 
requests  to  speak  until  4  p.m.,  mountain 
davlight  time,  on  November  12.  2003. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Montana  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Casper  Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining, 
Federal  Building,  100  East  B  Street, 
Casper,  Wyoming  82601-1918, 
Telephone:  (307)  261-6550,  e-mail: 
gpadgett@osmre.gov. 

Neil  Harrington,  Chief,  Industrial  and 
Energy  Minerals  Bureau,  Coal  and 
Uranium  Program.  Department  of 
Environmental  Quality,  Phoenix 
Building,  2209  Phoenix  Avenue,  P.O. 
Box  200902,  Helena,  Montana  59620- 
0902.  Telephone;  (406)  444-1973. 
p-mail:  nphnrrinsinn^f^inte  mius. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Padgett,  Casper  Field  Office  Director; 

telephone;  (307)  261-6550;  e-mail: 

gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV'  Procedural  Determinations 

I.  Background  on  the  Montana  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 


reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary'  of  the  Interior 
conditionally  approved  the  Montana 
program  on  April  1,  1980.  You  can  find 
background  information  on  the  Montana 
program,  including  the  Secretan,''s 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  in  the  April  1,  1980, 
Federal  Register  (45  FR  21560).  You  can 
also  find  later  actions  concerning 
Montana's  program  and  program 
amendments  at  30  CFR  926.15,  926.16, 
and  926.30. 

II.  Description  ot  the  Proposed 
.Amendment 

By  letter  dated  luly  29,  2003,  Montana 
sent  us  a  proposed  amendment  to  its 
program  (SATS  MT-024-FOR; 
Administrative  Record  No.  MT-21-1) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Montana  sent  the  amendment  to  include 
changes  made  at  its  own  initiative.  The 
full  text  of  the  program  amendment  is 
available  for  you  to  nad  at  the  locations 
listed  above  under  ADDRESSES. 

The  provisions  of  the  Montana  Strip 
and  Underground  Mine  Reclamation 
Act  that  Montana  proposes  to  add  and/ 
or  revise  are  as  follows. 

82-4-202,  Policy— Findings 

Making  editorial  changes  to  State 
policy  and  findings  concerning  the 
environment,  mining  and  reclamation 
and  adding  new  policy  and  findings 
statements. 

82-4-203,  Definitions 

Adding  or  revising  the  terms 
"adjacent  area,"  "approximate  original 
contour,"  "cropland,"  "developed  water 
resources,"  "ephemeral  drainageway," 
"fish  and  wildlife  habitat,  '  "forestry," 
"grazing  land,  '  "higher  or  better  uses," 
"hydrologic  balance,"  "industrial  or 
commercial,"  "intermittent  stream," 
"land  use,"  "material  damage," 
"pastureland,"  "perennial  stream," 
"reclamation,"  "recreation,"  "reference 
area,"  "residential,"  "restore  or 
restoration,"  "surface  owner,"  and 
"wildlife  habitat  enhancement  feature"; 
and  recodih'ing  defined  terms  and 
making  editorial  changes  in  the  wording 
of  several  terms. 
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82-4-221.  Mining  Permit  Required 

Decreasing  the  time  during  which  the 
Department  of  Environmental  Quality 
(DEQj  must  approve  or  disapprove  an 
application  for  a  minor  permit  revision. 

82-4-222.  Permit  Application 

Adding  specific  requirements  for  a 
determination  of  probable  hydrologic 
consequences,  a  water  monitoring  plan, 
a  postmining  topography  map.  and  a 
description  of  the  permit  area's 
premining  condition,  and  recodifying 
parts  of  the  section  and  making  editorial 
changes  throughout  it. 

82-4-2  Jl,  Submission  of  and  Action  on 
Reclamation  Plan 

Revising  the  requirement  to  minimize 

disturbances  to  the  prevailing 
hydrologic  balance  and  making  editorial 
changes  throughout  the  section. 

82-4-232,  Area  Mining  Required — 
Bond — Alternative  Plan 

Revising  the  highwall  reduction, 
appro.ximate  original  contour,  and 
alternate  postmining  land  use 
provisions;  defining  the  term 
■  landowner"  in  context  of  this  section, 
adding  provisions  for  timely 
reclamation,  wildlife.habitat 
enhancement  features,  and  for  replacing 
pre-existing  facilities,  and  recodifying 
parts  of  the  section  and  making  editorial 
changes  throughout  it. 

82-4-233,  Planting  of  Vegetation 
Following  Grading  of  Disturbed  Area 

Revising  provisions  for  establishing  a 
vegetative  cover,  for  reestablished  plant 
species,  and  for  reestablished 
vegetation,  and  recodifying  parts  of  the 
section  and  making  editorial  changes 
throughnut  it. 

82-4-234.  Commencement  of 
Reclamation 

Removing  the  prohibition  against 
disturbing  an  area  seeded  as  required  by 
82-4-233  without  DEQ  approval  and 
making  editorial  changes  to  the  section. 

82-4-235.  [Renamed  "Determination  of 
Successful  Revegetation^Final  Bond 
Release ' '] 

Adding  new  provisions  for 
revegetation  success,  including  new 
success  standards,  and  recodilying  parts 
of  the  section  and  making  editorial 
changes  throughout  it. 

82-4-236.  Vegetation  as  Property  of 
Landowner 

Making  editorial  changes. 


82-4-239,  Reclamation 

Establishing  jurisdictional  venue  for 
right-of-entry  actions  and  making 
editorial  changes. 

82-4-250,  Operating  Permit 
Revocation — Permit  Transfer 

Deleting  the  expiration  on  this 
provision. 

82-4-252,  Mandamus 

Making  editorial  changes. 

Montana  also  proposes  to  add  new 
sections  for:  (1)  Allowing  permit  and 
reclamation  plan  application  revisions 
based  on  the  proposed  statutory 
changes;  (2)  codification  instructions  for 
making  the  provisions  for  revising 
permit  applications  part  of  the 
.MSUMRA;  (3)  severability,  to  ensure 
that,  if  some  of  the  new  provisions  are 
found  to  be  invalid,  other  parts  that  are 
severable  from  them  remain  in  effect;  (4) 
a  savings  clause  that  keeps  these 
statutory  changes  from  affecting  rights 
and  duties  that  matured,  penalties  that 
were  incurred,  or  proceedings  begun 
before  the  effective  date  of  these 
changes;  (5)  contingent  voidness  to  void 
any  of  these  statutory  changes  if  the 
Secretary  of  the  Interior  disapproves 
them  and  for  certifying  such 
disapproval;  and  for  making  January  1, 
2004.  the  effective  date  of  these  changes. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.1 7(h},  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Montana  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Casper  Field  Office  may  not  be  logged 
in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
MT-024-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 


If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  (307} 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m..  mountain  daylight  time  on 
November  12,  2003.  If  you  are  disabled 
and  need  special  accommodations  to 
attend  a  public  hearing,  contact  the 
person  listed  under  FOR'^FURTHER 
INFORMATION  CONTACT.  We  will  arrange 
the  location  and  time  of  the  hearing 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  we  request,  if 
possible,  that  each  person  who  speaks  at 
a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  comments. 
The  public  hearing  will  continue  on  the 
specified  date  until  everyone  scheduled 
to  speak  has  been  given  an  opportunity 
to  be  heard.  If  you  are  in  the  audience 
and  have  not  been  scheduled  to  speak 
and  wish  to  do  so,  you  will  be  allowed 
to  speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
ever\'one  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
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a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Expcutivp  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulator}^ 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  exempted  this  rule  from  review- 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  justice 

Reform 

The  Department  of  the  Interior  has 
conducted  the  re\ie\vs  required  by 
section  3  of  Executive  Order  12988  and 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  .State,  not  by 
OSM,  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  bv  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCR.'\  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(lj  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "m 
accordance  with"  the  requirements  of 
SMCRiA,  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 


Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  Tribes  and  have 
determined  that  this  proposed  rule  does 
not  have  substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes,  The 
proposed  rule  solicits  public  input  but 
does  not  make  any  decisions  or 
determinations.  The  State  ui  Montana, 
under  a  Memorandum  of  Understanding 
with  the  Secretary'  of  the  Interior  (the 
validity  of  which  was  upheld  by  the 
U.S.  District  Court  for  the  District  of 
Columbia),  does  have  the  authority  to 
apply  the  provisions  of  the  Montana 
regulator}'  program  to  mining  of  some 
coal  minerals  held  in  trust  for  the  Crow 
Tribe.  OSM  is  in  the  process  of 
consulting  with  the  Crow  Tribe  on  this 
proposed  program  amendment. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatorv' 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meanmg  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3507  et  seq.). 


Regulatory'  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulaton,'  Flexibility  Act  (5 
U,S,C.  601  et  seq.].  the  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
on  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  r  -'    would  have  a  significant 
economic  impact,  the  Department  relied 
in  the  data  and  assumptions  for  the 
Lounterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulaton,'  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  Si 00  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  goverrunent  agencies,  or 
geographic  regions:  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  on  the  fact  that 
the  State  submittal,  which  is  the  subject 
of  this  rule,  is  based  on  counterpart 
Federal  regulations  for  which  an 
analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  on  the 
fact  that  the  State  submittal,  which  is 
the  subject  of  this  rule,  is  based  on 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 
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Dated:  October  2,  2003. 
lames  F.  Fulton. 

Acting  Regional  Dinctar.  Western  Regional 

Coordinating  Center 

[PR  Doc  0.1-2704.5  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4310-OS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Docket  #  OR-02-003b:  FRL-7275-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Oregon;  Grants  Pass  PM-10 
Nonattainment  Area  Redesignation  to 
Attainment  and  Designation  of  Areas 
for  Air  Quality  Planning  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  November  4.  2002,  the 
State  of  Oregon  submitted  a  PM-10 
maintenance  plan  for  Grants  Pass  to 
EPA  for  approval  and  concurrently 
requested  that  EPA  redesignate  the 
Grants  Pass  nonattainment  area  to 
attainment  for  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  ten  micrometers 
(PM-10).  In  this  action,  EPA  is 
proposing  to  approve  the  maintenance 
plan  and  to  redesignate  the  Grants  Pass 
PM-10  nonattainment  area  to 
attainment. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  26.  200.3 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Steven  K.  Body, 
Office  of  Air  Quality,  (OAQ-107).  EPA 
Region  10.  1200  Si.xth  Ave..  Seattle. 
Washington  98101.  Electronic 
comments  should  be  sent  either  to 
rlOaircomm@epa.gov  or  to  http:// 
i\^\^'. regulations. gov.  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instnictions  described  in  the  Direct 
Final  Rule.  SUPPLEMENTARY  INFORMATION 
section.  Part  \'II,  General  Information. 
Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  10,  Office  of 
Air  Quality,  1200  Sixth  Ave.,  Seattle, 
WA  98101. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  K.  Body,  Office  of  Air  Quality. 
(OAQ-107}.  EPA  Region  10,  1200  Sixth 
Ave..  Seattle.  WA  98101,  (206)  553- 
0782.  or  bodv.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 

Final  Rules  section  of  this  Federal 
Regisier,  EPA  is  approving  the  State's 
redesignation  request  and  State 
Implementation  Plan  (SIP)  revision, 
involving  the  maintenance  plan,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  the 
redesignation  and  SIP  revision  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

For  additional  information  see  the 
direct  final  rule,  of  the  same  title, 
published  in  the  rules  section  of  this 
Federal  Register. 

Dated:  October  2.  2003. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. 
IFR  Doc.  03-26918  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  031017264-3264-01;  I.D. 
100103C] 

RIN  0648-AR48 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Referendum  Procedures  for  a  Potential 
Gulf  of  Mexico  Red  Snapper  Individual 
Fishing  Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  provide  potential  participants 
information  about  the  schedule. 


procedures,  and  eligibility  requirements 
for  participating  in  referendums  to 
determine  whether  an  individual  fishing 
quota  (IFQ)  program  for  the  Gulf  of 
Me.xico  commercial  red  snapper  fishery 
should  be  prepared  and.  if  so,  whether 
it  subsequently  should  be  submitted  to 
the  Secretary  of  Commerce  (Secretary) 
for  review.  The  intended  effect  of  this 
proposed  rule  is  to  implement  the 
referendums  consistent  with  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
DATES:  Comments  must  be  received  no 
later  than  5  p.m..  eastern  time,  on 
November  12,  2003. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Phil 
Steele.  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  supporting  documentation 
for  this  proposed  rule,  which  includes 
a  regulatory  impact  review  (RIR)  and  a 
Regulatory^  Flexibility  Act  Analysis 
(RFAA).  are  available  from  NMFS  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305.  fax: 
727-570-5583,  e-mail: 
phil.steele'Snoaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  reef 

fish  fishery  in  the  exclusive  economic 
zone  (FEZ)  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens  Act 
by  regulations  at  50  CFR  part  622. 

Background 

During  the  early  to  mid-1990s,  the 
Council  began  development  of  an  IFQ 
program  for  the  commercial  red  snapper 
fishery  in  the  Gulf  of  Mexico. 
Development  of  this  program  involved 
extensive  interaction  with  the  fishing 
industry,  other  stakeholders,  and  the 
public  through  numerous  workshops, 
public  hearings,  and  Council  meetings. 
The  program  was  approved  by  NMFS 
and  scheduled  for  implementation  in 
1996.  However.  Congressional  action  in 
late  1995  prohibited  implementation  of 
any  new  IFQ  programs  in  any  U.S. 
fishery  before  October  2000.  Subsequent 
Congressional  actions  incorporated  this 
prohibition  and  related  provisions  into 
the  1996  amendments  to  the  Magnuson- 
Stevens  Act  and  ultimately  extended  the 
prohibition  until  October  1.  2002. 
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Under  §  407(c)  of  the  Magnuson- 
Stevens  Act,  the  Council  is  nnw 
authorized  to  prepare  and  submit  a  plan 
amendment  and  regulations  to 
implement  an  IFQ  program  for  the 
commercial  red  snapper  fishery  under 
certain  conditions.  First,  the  preparation 
of  such  a  plan  amendment  and 
implementing  regulations  must  be 
approved  in  a  referendum.  If  the 
referendum  is  approved  by  a  majority  of 
the  votes  cast,  the  Council  would  be 
responsible  for  preparing  any  such  plan 
amendment  and  regulations  through  the 
normal  Council  and  rulemaking 
processes  that  would  involve  extensive 
opportunities  for  industry  and  public 
review  and  input  at  various  Council 
meetings  and  public  hearmgs  and 
during  public  comment  periods  on  the 
plan  amendment  and  regulations. 
Second,  the  submission  of  the  plan 
amendment  and  regulations  to  the 
Secretan,'  for  review,  approval/ 
disapproval,  and  implementation  must 
be  approved  in  a  subsequent 
referendum.  Both  referendums  must  be 
conducted  in  accordance  with 
§407(cK2)  of  the  Magnuson-Stevens 
Act.  Section  407(c)(2)  of  the  Magnuson- 
Stevens  Act  also  specifies  that.  "Prior  to 
each  referendum,  the  Secretary,  in 
consultation  with  the  Council,  shall:  (A) 
Identify'  and  notifv  all  such  persons 
holding  permits  with  red  snapper 
endorsements  and  all  such  vessel 
captains;  and  (B)  make  available  to  all 
such  persons  and  vessel  captains 
information  about  the  schedule, 
procedures,  and  eligibility  requirements 
for  the  referendum  and  the  proposed 
individual  fishing  quota  program  " 

Purpose  of  This  Proposed  Rule  and  the 
Referendums 

NMFS.  in  accordance  with  the 
provisions  of  §  407(c)  of  the  Magnuson- 
Stevens  Act,  will  conduct  referendums 
to  determine,  based  on  the  majority  vote 
of  eligible  voters,  whether  a  plan 
amendment  and  regulations  to 
implement  an  IFQ  program  for  the  Gulf 
of  Mexico  commercial  red  snapper 
fishery-  should  be  prepared  and,  if  so, 
whether  any  subsequently  prepared 
plan  amendment  and  implementing 
regulations  should  be  submitted  to  the 
Secretary  for  review,  approval/ 
disapproval,  and  implementation.  The 
primary  purpose  of  this  proposed  rule  is 
to  notih'  potential  participants  m  the 
referendums,  and  members  of  the 
public,  of  the  procedures,  schedule,  and 
eligibility  requirements  that  NMFS 
would  use  in  conducting  the 
referendums.  The  procedures  and 
eligibility  criteria  used  for  purposes  of 
conducting  the  referendums  have  no 
bearing  on  the  procedures  and  eligibility 


requirements  that  might  be  applied  in 
any  future  IFQ  program  that  may  be 
developed  by  the  Council.  The 
provisions  of  any  proposed  IFQ  program 
would  be  developed  independently  by 
the  Council  through  the  normal  plan 
amendment  and  rulemaking  processes 
that  would  involve  extensive 
opportunities  for  public  review  and 
comment  during  Council  meetings, 
public  hearings,  and  public  comment  on 
any  proposed  rule.  There  is  no  relation 
between  eligibility  to  vote  in  the 
referendums,  as  described  in  this 
proposed  rule,  and  any  eligibility 
regarding  a  subsequent  IFQ  program. 

Referendum  Processes 

Who  Would  Be  Eligible  To  Vote  in  the  . 
Referendums? 

Section  407(c)(2)  of  the  Magnuson- 
Stevens  Act  establishes  criteria 
regarding  eligibility  of  persons  to  vote  in 
the  referendums.  Those  criteria  are 
subject  to  various  interpretations.  After 
careful  consideration  of  those  criteria 
and  the  practicality  and  fairness  of 
several  possible  interpretations,  NMFS 
has  determined  that  the  following 
persons  would  be  eligible  to  vote  in  the 
referendums. 

(I)  For  the  initial  referendum: 

(A)  A  person  who  according  to  NMFS 
permit  records  has  continuously  held 
their  Gulf  red  snapper  endorsement/ 
Class  I  license  from  September  1,  1996, 
through  the  date  of  publication  in  the 
Federal  Register  of  the  final  rule 
implementing  these  referendum 
procedures; 

(B)  In  the  case  of  a  Class  1  license  that 
has  been  transferred  through  sale  since 
September  1.  1996.  the  person  who 
according  to  NMFS'  permit  records 
holds  such  Class  1  license  as  of  the  date 
of  publication  in  the  Federal  Register  of 
the  final  rule  implementing  these 
referendum  procedures; 

(C)  In  the  case  of  a  Class  1  license  that 
has  been  transferred  through  lease  since 
September  1,  1996,  both  the  final  lessor 
and  final  lessee  as  of  the  date  of 
publication  in  the  Federal  Register  of 
the  final  rule  implementing  these 
referendum  procedure^,,  as  determined 
by  NMFS'  permit  records;  and 

(Dj  A  vessel  captain  who  harvested 
red  snapper  under  a  red  snapper 
endorsement  in  each  red  snapper 
commercial  fishing  season  occurring 
between  January  1.  1993,  and  September 
1,1996. 

(II)  For  the  second  referendum: 

(A)  A  person  who  according  to  NMFS 
permit  records  has  continuously  held 
their  Gulf  red  snapper  endorsement/ 
Class  I  license  from  September  1,  1996, 
through  the  date  of  publication  in  the 


Federal  Register  of  a  subsequent  notice 
announcing  the  second  referendum: 

(B)  In  the  case  of  a  Class  1  license  that 
has  been  transferred  through  sale  since 
September  1.  1996,  the  person  that 
according  to  NMFS'  permit  records 
holds  such  Class  1  license  as  of  the  date 
of  publication  in  the  Federal  Register  of 
a  subsequent  notice  announcing  the 
second  referendum: 

(C)  In  the  case  of  a  Class  1  license  that 
has  been  tjansferred  through  lease  since 
September  1.  1996,  both  the  final  lessor 
and  final  lessee  as  of  the  date  of 
publication  in  the  Federal  Register  of  a 
subsequent  notice  announcing  the 
second  referendum,  as  determined  by 
NMFS'  permit  records:  and 

(D)  A  vessel  captain  who  harvested 
red  snapper  under  a  red  snapper 
endorsement  in  each  red  snapper 
commercial  fishing  season  occurring 
between  Januar\'  1,  1993.  and  September 
1.1996. 

A  person  who  was  simultaneously  the 
holder  of  an  endorsement/Class  1 
license  and  a  vessel  captain  operating 
under  that  endorsement/Class  1  license 
would  not  be  granted  dual  eligibility. 
Such  person  may  only  receive  eligibility 
under  one  of  the  eligibility  criteria. 

NMFS  will  have  sufficient 
information  in  the  Southeast  Regional 
Office  fisheries  permit  database  to 
identify  those  persons  eligible  to  vote  in 
the  referendiuns  based  on  their  having 
held  a  red  snapper  endorsement/Class  1 
license  during  the  required  periods. 
However.  NMFS  did  not  have  sufficient 
information  to  identif\'  vessel  captains 
whose  eligibility  would  be  based  on  the 
har\'est  of  red  snapper  under  a  red 
snapper  endorsement  in  each  red 
snapper  commercial  fishing  season 
occurring  between  Januar>-  1.  1993.  and 
September  1.  1996.  To  obtain  that 
information,  NMFS  prepared  and 
distributed  a  fishery  bulletin  that 
described  the  general  referendum 
procedures  and  provided  a  20-day 
period  (ending  August  18.  2003)  for 
submittal  of  detailed  information  by 
those  vessel  captains.  That  fishen*' 
bulletin  was  widely  distributed  to  all 
Gulf  reef  fish  permitees.  including 
dealers,  and  to  major  fishing 
organizations,  state  fisheries  directors, 
and  others.  Information  received  from 
that  solicitation  would  be  used  to 
identify  vessel  captains  whose 
eligibility  to  vote  in  the  referendums  is 
based  on  the  red  snapper  harvest 
criterion. 

How  Would  Votes  Be  Weighted? 

Section  407(c)(2)  of  the  Magnuson- 
Stevens  Act  requires  that  NMFS  develop 
a  formula  to  weight  votes  based  on  the 
proportional  harvests  under  each 
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eligible  endorsement  and  by  each 
eligible  captain  during  the  period 
lanuar\'  1,  1993,  and  September  1,  1996. 
NMFS  would  obtain  applicable  red 
snapper  landings  data  from  the 
Southeast  Fisheries  Science  Center  reef 
fish  logbook  database.  Information  from 
NMFS'  Southeast  Regional  Office  permit 
database  would  be  used  to  assign  total 
applicable  landings  to  each  eligible 
voter  (red  snapper  endorsement/Class  1 
license  holder,  lessee/lessor,  or  vessel 
captain), 

The  weighting  procedure  is 
complicated  somewhat  by  requirements 
to  protect  the  confidentiality  of  landings 
data,  when  the  applicable  landings 
histor\'  involves  landings  by  different 
entities.  To  address  confidentiality 
concerns,  NMFS  would  establish  a 
series  of  categories  (ranges)  of  red 
snapper  landings,  e.g..  1,000-1,500  lb 
(454-680  kg):  1501-2000  lb  (681-907 
kg);  etc..  Each  eligible  voter's  total 
landings  during  the  period  January  1. 
1993,  and  September  1,  1996.  would  be 
attributed  to  the  appropriate  category. 
The  overall  average  landings  attributed 
to  each  categorv^  would  be  determined. 
That  average  number  of  pounds  would 
be  the  vote  weighting  factor,  i.e.,  one 
vote  for  each  such  pound,  for  each 
eligible  voter  whose  landings  fall  within 
that  categor\-.  For  example,  if  the  overall 
average  number  of  pounds  attributed  to 
the  1, 000-1, 500-lb  (454-689-kg) 
category  is  1,328  lb  (602  kg),  each 
eligible  voter  within  that  category 
would  receive  1328  votes. 

How  Would  the  Vote  Be  Conducted? 

On  or  about  November  1,  2003,  NMFS 
would  mail  each  eligible  voter  a  ballot 
that  would  specif}  the  number  of  votes 
(weighting)  that  that  voter  is  assigned. 
NMFS  would  mail  the  ballots  and 
associated  explanatory  information,  via 
certified  mail  return  receipt  requested, 
to  the  address  of  record  indicated  in 
NMFS'  permit  database  for 
endorsement/Class  I  license  holders 
and,  for  vessel  captains,  to  the  address 
provided  to  NMFS  by  the  captains 
during  the  prior  information  solicitation 
that  ended  August  18,  2003.  All  votes 
assigned  to  an  eligible  voter  must  be 
cast  for  the  same  decision,  i.e.,  either  all 
to  approve  or  all  to  disapprove  the 
applicable  referendum  question.  The 
ballot  must  be  signed  by  the  eligible 
voter.  Ballots  must  be  mailed  to  Phil 
Steele,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Ballots  for  the 
initial  referendum  must  be  received  at 
that  address  by  4:30  p.m.,  eastern  time. 
December  15.  2003:  ballots  received 
after  that  deadline  would  not  be 
considered  in  determining  the  outcome 


of  the  initial  referendum.  Although  it 
would  not  be  required,  voters  may  want 
to  consider  submitting  their  ballots  by 
registered  mail. 

How  Would  the  Outcome  of  the 
Referendums  Be  Determined? 

Vote  counting  would  be  conducted  by 
NMFS.  Approval  or  disapproval  of  the 
referendums  would  be  determined  by  a 
majority  of  the  votes  cast.  NMFS  would 
prepare  a  fishery  bulletin  announcing 
the  results  of  each  referendum  that  is 
conducted  and  would  distribute  the 
bulletin  to  all  Gulf  reef  fish  permitees, 
including  dealers,  and  to  other 
interested  parties.  The  results  would 
also  be  posted  on  NMFS"  Southeast 
Regional  Office's  website  at  http:// 
caldera.sero.nmfs.gov. 

What  Would  Happen  After  the  Initial 
Referendum? 

NMFS  would  present  the  results  of 
the  initial  referendum  at  the  January  13- 
16,  2004,  Council  meeting  in  San 
Antonio,  TX.  If  the  initial  referendum 
fails,  the  Council  cannot  proceed  with 
preparation  of  a  plan  amendment  and 
regulations  to  implement  an  IFQ 
program  for  the  commercial  red  snapper 
fishery  in  the  Gulf  of  Mexico.  If  the 
initial  referendum  is  approved,  the 
Council  would  be  authorized,  if  it  so 
decides,  to  proceed  with  development 
of  a  plan  amendment  and  regulations  to 
implement  an  IFQ  program  for  the 
commercial  red  snapper  fishery  in  the 
Gulf  of  Mexico.  The  proposed  IFQ 
program  would  be  developed  through 
the  normal  Council  and  rulemaking 
processes  that  would  involve  extensive 
opportunities  for  industry  and  public 
review  and  input  at  various  Council 
meetings  and  public  hearings  and 
during  public  comment  periods  on  the 
plan  amendment  and  regulations.  The 
plan  amendment  and  regulations  could 
only  by  submitted  to  the  Secretary  for 
"review,  approval/disapproval,  and 
implementation  if  in  a  second 
referendum  approval  of  the  submission 
was  passed  by  a  majority  of  the  votes 
cast  by  the  eligible  voters  as  described 
in  this  proposed  rule.  NMFS  would 
announce  any  required  second 
referendum  by  publishing  a  notice  in 
the  Federal  Register  that  would  provide 
all  pertinent  information  regarding  the 
referendum.  Any  second  referendum 
would  be  conducted  in  conformance 
with  §  407(c)(2)  of  the  Magnuson- 
Stevens  Act  and  the  provisions  outlined 
in  this  proposed  rule. 

Background  Information  About  a 
Potential  IFQ  Program 

In  anticipation  of  the  October  2002 
expiration  of  the  Congressional 


moratorium  on  development  of  IFQ 
programs,  some  members  of  the 
commercial  red  snapper  fisher\' 
requested  that  the  Council  develop  an 
IFQ  profile  for  the  fishery.  Based  on  that 
request,  the  Council  convened  an  Ad 
HocRed  Snapper  Advisory  Panel 
(AHRSAP),  comprised  of  participants  in 
the  commercial  red  snapper  fishery  and 
other  individuals  knowledgeable  about 
the  fishery  and/or  IFQ  programs,  to 
develop  a  profile.  This  profile,  later 
referred  to  as  an  Individual  Transferable 
Quota  (ITQ)  Options  Paper  for  the 
Problems  Identified  in  the  Gulf  of 
Mexico  Red  Snapper  Fishery,  provides 
background  information  about  historical 
management  of  the  red  snapper  fishery, 
problems  in  the  fishery,  management 
goals,  and  issues  and  management 
alternatives  associated  with  a  potential 
IFQ/ ITQ  program.  The  profile  addresses 
such  issues  as:  ITQ  units  of 
measurement  (percentage  of  quota  or 
pounds  of  red  snapper);  duration  of  ITQ 
rights;  set-aside  for  non-ITQ  catches 
under  current  commercial  quota;  actions 
to  be  taken  if  the  quota  increases  or 
decreases:  types  of  ITQ  share 
certificates;  initial  allocation  of  ITQ 
shares  and  annual  coupons  (including 
eligibility,  apportionment, 
transferability  of  landings  histories, 
etc.);  possible  controls  on  ownership 
and  transfer  of  ITQ  shares;  whether  to 
include  a  "use  it  or  lose  it"  provision; 
disposition  of  unused  or  sanctioned  ITQ 
shares  and  coupons;  possible  landings 
restrictions;  monitoring  of  ITQ  share 
certificates  and  annual  coupons;  quota 
tracking;  an  appeals  process;  and  size 
limit  changes. 

This  profile  represents  an  outline  of 
an  IFQ  program  as  envisioned  by  the 
AHRSAP,  with  input  from  the 
Council — it  does  not  reflect  any  final 
decisions  by  the  Council  regarding  the 
structure  of  a  proposed  IFQ  program  for 
the  red  snapper  commercial  fisher\'.  The 
Council  may  consider  the  options  in  the 
profile,  and  perhaps  a  variety  of  other 
options,  if  it  chooses  to  pursue 
development  of  an  IFQ  program  for  the 
fishery.  However,  for  purposes  of  the 
initial  referendum,  the  Council 
intentionally  refrained  from  adopting 
the  profile.  Any  subsequent 
development  of  a  proposed  IFQ  program 
for  the  red  snapper  commercial  fishery- 
would  be  conducted  through  the  normal 
Council  and  Federal  rulemaking 
processes  that  ensure  numerous 
opportunities  for  review  and  comment 
by  industry  participants  and  members  of 
the  public. 


Federal  Register/ Vol.  68,  No.  207 /Monday.  October  27.  2003  /  Proposed  Rules 


61181 


Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Orde^  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  follows: 

The  Magnuson-Stevens  Act.  as 
amended,  provides  the  statutory'  basis 
for  the  proposed  rule.  The  proposed  rule 
would  implement  up  to  two 
referendums'on  a  potential  IFQ  program 
for  the  commercial  red  snapper  fisher\' 
in  the  Gulf  of  Mexico,  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Act.  The  primary  purpose  of 
this  proposed  rule  is  to  notify  potential 
participants  in  the  referendums.  and 
members  of  the  public,  of  the 
procedures,  schedule  and  eligibility 
requirements  that  NMFS  would  use  in 
conducting  the  referendums. 

One  hundred  and  thirty-seven  entities 
have  been  identified  as  having  a  vessel 
permit  with  a  red  snapper  Class  1 
License  during  the  specified  eligibilit\' 
time  frame  and.  therefore,  qualify'  for 
participation  m  the  referendums. 
Approximately  35  of  these  licenses  are 
currently  being  fished  on  vessels 
operated  by  other  entities  through  lease 
arrangements.  An  additional  four  vessel 
captains  have  been  identified  as 
referendum  qualifiers.  Although  the 
number  of  C^lass  1  Licenses  and  vessel 
captains  is  known  with  certainty,  lease 
arrangements  may  be  subject  to 
cancellati(m  prior  tn  a  referendum  such 
that  the  total  number  of  eligible  entities 
due  to  lease  arrangements  is  not  knownn 
with  certainty.  Although  new  lease 
arrangements  are  also  a  possibility,  such 
that  the  number  of  lease  arrangements 
could  increase  from  the  current  total, 
increased  leasing  is  not  expected  since 
this  would  dilute  the  voting  power  of 
the  Class  1  License  holder,  absent 
control  over  the  subsequent  vote  by  the 
lessee.  Thus,  it  is  expected  that  the 
number  of  lease  qualifiers  will  decline 
by  some  unknown  amount.  Assuming, 
however,  that  all  current  qualifiers 


maintain  their  status,  the  total  number 
of  entities  that  qualifv'  for  participation 
in  the  referendum  is  1 76.  The  total  red 
snapper  fishery  is  valued  at 
approximately  SlO  million  in  ex-vessel 
revenue  on  an  annual  basis.  Although 
participants  in  this  fishery  do  not 
harvest  red  snapper  exclusively,  among 
those  vessels  that  target  red  snapper  (as 
determined  by  whether  the  revenues 
from  red  snapper  on  an  individual  trip 
were  greater  than  the  revenues  from  any 
other  individual  species),  approximately 
57  percent  of  annual  revenues  for  these 
vessels  came  as  red  snapper  sales.  If  all 
qualifiers  target  red  snapper  and  all  red 
snapper  ex-vessel  revenues  are 
attributed  to  these  participants,  and 
assuming  red  snapper  revenues  equal  57 
percent  of  total  commercial  revenues  for 
these  participants,  the  average  ex-vessel 
revenue  per  entitv  is  approximately 
SIOO.OOO  |f(,SlO  million/0.57)/176).  If 
evaluated  over  the  number  of  Class  1 
licenses  (137),  the  appropriate  average 
revenue  is  approximately  Si  28,000. 
Although  it  is  logical  to  assume  that  the 
qualifiers  target  red  snapper,  these 
estimates  are  biased  high  because  all  red 
snapper  revenues  cannot  be  attributed 
to  eiOier  category-  of  entities.  Thus,  the 
average  ex-vessel  revenue  per  entity  is 
less  than  either  figure. 

All  referendum  qualifiers  that  would 
be  directlv  affected  bv  the  proposed  rule 
are  commercial  fishing  operations.  The 
Small  Business  Administration  defines 
a  small  business  that  engages  in 
commercial  fishing  as  a  firm  with 
receipts  up  to  $3.5  million.  Based  on  the 
revenue  profile  provided  above,  all 
commercial  entities  that  would  qualify 
for  participation  in  the  referendums  are 
considered  small  entities.  Because  all 
qualifying  entities  would  be  affected  by 
the  proposed  rule,  it  is  concluded  that 
the  proposed  rule  would  affect  a 
substantial  number  of  small  entities. 

The  outcome  of  "significant  economic 
impact"  can  be  ascertained  by 
examining  two  issues: 
Disproportionality  and  profitability.  The 
disproportionality  question  is,  do  the 
regulations  place  a  substantial  number 
of  small  entities  at  a  significant 
competitive  disadvantage  to  large 
entities?  Because  all  the  entities  that 
would  be  affected  by  the  proposed  rule 


are  considered  small  entities,  the  issue 
of  disproportionality  does  not  arise  in 
the  present  case. 

The  profitability  question  is.  do  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  small 
entities?  Since  the  proposed  rule  simply 
defines  the  procedures,  schedule,  and 
eligibility  requirements  that  NMFS 
would  use  in  conducting  the 
referendums,  there  are  no  implementing 
regulations  associated  with  the 
proposed  rule  and,  therefore,  there 
would  be  no  direct  effects  on  current 
fisherv'  participation,  effort,  harvests,  or 
other  use  of  the  resource.  All  current 
entities  can  continue  to  participate  in 
the  fishery-  in  the  manner  in  which  they 
currently  operate.  Therefore,  all  current 
harvests,  costs,  and  profits  would 
remain  unchanged.  Any  effects,  adverse 
or  otherwise,  on  small  entities  that 
participate  in  the  fishery  would  only 
occur  in  the  future,  should  an  IFQ 
program  be  implemented.  The 
likelihood  of  this  occurring  in  either  the 
near  or  distant  future  is  unknown. 
Further,  the  resultant  impacts  of  such  a 
program  are  unknown  because  the 
specific  program  has  not  been  designed. 
These  impacts,  however,  would  be 
determined  should  an  IFQ  program  be 
proposed.  Because  the  proposed  rule 
would  not  directly  affect  fishery 
participation  or  harvest  in  any  way.  the 
rule  would  not  reduce  business  profit 
for  any  fishery  participants  or  related 
businesses.  Profits  are  therefore  not 
expected  to  be  significantly  reduced  by 
the  proposed  rule.  On  this  basis,  the 
proposed  rule  may  be  adjudged  not  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Accordingly,  an  initial  regulatory 
flexibility  anailysis  was  not  required  or 
prepared.  Copies  of  the  RIR  and 
Regulatory'  Flexibility  Act  Analysis  are 
available  (see  ADDRESSES) 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  22,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service. 
[PR  Doc.  03-27035  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  03-037N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

AGENCY:  Notice  of  public  meeting. 
summary:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  (NACMPI)  will  hold  a  public 
meeting  on  November  5-6.  2003,  to 
review  and  discuss  the  following  issues: 
"Procedures  for  Conducting  Inspection 
in  Talmadge  Aiken  Plants;"  'What  is 
the  best  use  of  data  to  support  risk- 
based  inspection?"  and  "How  can  FSIS 
better  associate  food  safety  activities 
with  public  health  surveillance  data?" 
Three  subcommittees  will  also  meet  on 
November  5.  200.3.  to  work  on  the  issues 
discussed  during  the  full  committee 
session. 

DATES:  The  full  Committee  will  hold  a 
public  meeting  on  VVednesdav, 
November  5.  and  Thursday,  November 
6.  2003.  from  8:30  a.m.  to  5  p.m. 
Subcommittees  will  hold  open  meetings 
on  Wednesday.  November  5.  2003,  from 
7  p.m.  to  9  p.m 

ADDRESSES:  All  Committee  meetings 
will  take  place  at  the  Washington  Plaza 
Hotel.  #10  Thomas  Circle.  NW., 
Washington.  DC  20005.  A  meeting 
agenda  is  available  on  the  Internet  at 
http://fn\'ebgate.access. gpo.gov/cgi-bin/ 
leavi  which  is  a  Sub-web  page  of  the 
FSIS  Home  page  at  http:// 
fn%'ebgate. access. gpo.gov/cgi.  FSIS 
welcomes  comments  on  the  topics  to  be 
discussed  at  the  public  meeting. 
Comments  should  be  sent  to  the  FSIS 
Docket  Room  and  reference  docket  03- 
037N,  U.S.  Department  of  Agriculture. 
Food  Safety  and  Inspection  Service. 
Room  102  Cotton  Annex.  300  12th 
Street.  SW  .  Washington.  DC  20250- 
3700,  Comments  mav  be  sent  by 
facsimile  (202)  205-0381. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Tvnan  for  technical  information 
at  (202)  720-2982  or  e-mail 
Robert.Tynan@fsis.usda.gov  and  Sonya 
L.  West  for  meeting  information  at  (202) 
720-2561,  FAX  (202)  205-0157,  or  e- 
mail  sonya.  west®  fsis.usda.gov.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Ms.  West  no  later  than  October 
31,  2063,  at  the  above  numbers  or  by  e- 
mail.  Information  is  also  available  on 
the  Internet  at  http:// 
frwebgate.access.gpo.gov/cgi. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  15,  2003,  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
NACMPI.  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  of  Agriculture  pertaining  to 
the  Federal  and  State  meat  and  poultry 
inspection  programs,  pursuant  to 
sections  7(c),  24,  205,  301(a)(3), 
301(a)(4),  and  301(c)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  607(c),  624. 
645,  661(a)(3),  661(a)(4)),  and  661(c)) 
and  sections  5(a)(3),  5(a)(4),  5(c),  8(b), 
and  11(e)  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  454(a)(3), 
454(a)(4).  454(c),  457(b),  and  460(e)). 

The  Administrator  of  FSIS  is  the 
chairperson  of  the  Committee. 
Membership  of  the  Committee  is  drawn 
from  representatives  of  consumer 
groups,  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry,  state  government  officials,  and 
academia,  The  current  members  of  the 
NACMPI  are:  Ms.  Deanna  Baldwin. 
Maryland  Department  of  Agriculture; 
Dr.  Gladys  Bayse,  Spelman  College;  Dr. 
David  Carpenter,  Southern  Illinois 
University;  Dr.  James  Denton, 
University  of  Arkansas;  Dr.  Kevin 
Elfering,  Minnesota  Department  of 
Agriculture;  Ms.  Sandra  Eskin, 
American  Association  of  Retired 
Persons;  Mr.  Michael  Govro,  Oregon 
Department  of  Agriculture;  Dr.  Joseph 
Harris.  Southwest  Meat  Association;  Dr. 
Jill  Hollingsworth,  Food  Marketing 
Institute;  Dr.  Alice  Johnson,  National 
Turkey  Federation;  Mr.  Michael 
Kowalcyk,  Safe  Tables  Our  Priority;  Dr. 
Irene  Leech.  Virginia  Citizens  Consumer 
Council;  Mr.  Charles  Link,  Cargill  Meat 
Solutions;  Dr.  Catherine  Logue,  North 
Dakota  State  University;  and  Mr.  Mark 
Schad,  Schad  Meats. 


The  Committee  has  three 
subcommittees  to  deliberate  on  specific 
issues  and  make  recommendations  to 
the  Committee. 

All  interested  parties  are  welcome  to 
attend  the  meetings  and  to  submit 
written  comments  and  suggestions 
concerning  issues  the  Committee  will 
review  and  discuss.  The  comments  and 
the  official  transcript  of  the  meeting, 
when  they  become  available,  will  be 
kept  in  the  FSIS  Docket  Room  at  the 
address  provided  above.  All  comments 
received  in  response  to  this  notice  will 
be  considered  part  of  the  public  record 
and  will  be  available  for  viewing  in  the 
FSIS  Docket  Room  between  8:30  a.m. 
and  4:30  p.m.,  Mondav  through  Friday. 

Members  of  the  public  will  be 
required  to  register  before  entering  the 
meeting. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
virvnv.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  be  of 
interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv- 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  have  asked  to  be  included. 
Through  the  Listserv  and  Web  page, 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  ser\'ice 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http  ://i\^\^'.fsis. usda.gov/oo/vpdate/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 
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Done  in  Washington,  DC  on:  October  21, 
2003. 
GarT\'  L.  McKee. 

Administrator. 

|FR  Doc.  03-26968  Filed  10-24-03:  8:45  amj 

BILLING  CODE  3410-DM-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-032N] 

Public  Meeting  on  Risk  Analysis; 
Notice  and  Request  for  Comments 

AGENCY:  Food  Safety  and  Inspection 
Service,  L"SDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments  on  risk  analysis 
standard  operating  procedures. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
tliat  it  will  hold  a  public  meeting  on  risk 
analysis  on  November  13,  2003  The 
meeting  will  provide  a  forum  for  experts 
from  government,  academia.  industry 
and  consumer  organizations  to  discuss 
current  government  thinkmg  and 
activities  regarding  how  the  three 
components  of  the  risk  analysis 
framework — risk  assessment,  risk 
management,  and  risk  communication — 
are  used  to  inform  and  implement  risk 
management  decisions. 
DATES:  The  public  meeting  is  scheduled 
for  Thursday,  November  13,  2003.  The 
meeting  will  be  held  from  8:30  a.m.  to 
4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Washington  Plaza  Hotel,  #10 
Thomas  Circle.  NW..  Washington.  DC 
20005.  Conference  Room:  National  Hall. 
An  agenda  is  available  in  the  FSIS 
Docket  Room  and  on  the  Internet  at 
httpi/Zwww. tsis.usda.gov.  FSIS 
welcomes  comments  on  the  topics  to  be 
discussed  at  the  public  meeting.  Please 
send  an  original  to  the  F.S'S  Docket 
Room.  Reference  Docket  #03-032N.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Ser\ice.  Room  102 
Cotton  .^nnex.  300  12th  Street.  SW., 
Washington.  DC  20250-3700.  All 
comments  and  the  official  transcript  of 
the  meeting,  when  they  become 
available,  will  be  kept  in  the  FSIS 
Docket  Room  at  the  address  provided 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Patricia  Schwartz  at  [202.1  205-0032. 
Registration  for  the  meeting  will  be 
onsite.  FSIS  encourages  attendees  to 
pre-register  as  soon  as  possible  by 
contacting  Ms.  Marv  Harris  of  the  FSIS 
Planning  Staff  at  (202)  690-6497  or  by 
e-mail  to  mary.hams&tsis.  usda.gov.  If  a 


sign  language  interpreter  or  other 
special  accommodations  are  necessary, 
contact  Ms.  Harris  at  the  above  numbers 
no  later  than  N(nember  6.  2003. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  10,  2003,  USDA  Under 
Secretary'  for  Food  Safety  Dr.  Elsa 
Murano  released  a  food  safety  vision 
document  to  guide  continuing  efforts  by 
FSIS  to  fulfill  its  mission  of  protecting 
public  health  by  improving  the  safety  of 
meat,  poultn,'.  and  egg  products.  The 
document  is  available  at  http:// 
ivuov./sjs.  usda  .gov/oa/programs/ 
vision071003.htm.  This  document  sets 
out  five  core  goals  and  describes  several 
initiatives  FSIS  is  undertaking.  One  of 
the  core  goals  is  to  ensure  that  FSIS 
policy  decisions  are  based  on  sound 
science. 

Risk  analysis  includes  three 
elements — risk  assessment,  risk 
management,  and  risk  communication. 
Risk  assessment  is  a  scientifically  based 
process  of  evaluating  hazards  and  the 
likelihood  of  exposure  to  those  hazards, 
and  then  estimating  the  resulting  public 
health  impact.  Risk  management 
involves  using  all  of  the  information 
gathered  during  the  assessment  to 
evaluate  policy  options  and  then 
selecting  and  implementing  measures 
that  can  be  applied  to  reduce  the  risk. 
Risk  communication  involves 
communication  of  the  process  and 
results  of  the  risk  assessment  to  the 
general  public,  as  well  as  the  ongoing 
communication  among  risk  assessors, 
managers,  and  stakeholders  during  the 
entire  process. 

FSIS  has  completed  several  risk 
assessments,  including  those  for 
Salmonella  Enteritidis  in  eggs, 
Escherichia  coli  Ol57:H7  in  ground 
beef,  and  Listeria  monocytogenes  in 
ready-to-eat  meat  and  poultry  products. 
USDA  (including  FSIS)  contracted  with 
Harvard  University's  School  of  Public 
Health  for  a  risk  assessment  on  bovine 
spongiform  encephalopathy  (BSE).  The 
results  of  these  risk  assessments  have 
been  used  to  develop  food  safety  risk 
management  strategies. 

In  order  to  direct  its  food  safety  risk 
assessment  activities,  USDA  has 
established  a  Food  Safety  Risk 
Assessment  Committee.  The 
Committee's  purpose  is  to  enhance 
coordination  and  communication 
among  various  USDA  agencies  to 
promote  scientifically  sound  risk 
assessments  and  to  foster  research  to 
support  risk  assessments.  Because  risk 
analysis  is  playing  a  significant  role  in 
the  Agency's  regulatory  decision- 
making, FSIS  has  developed  a  standard 
operating  procedures  document  (SOP) 


to  outline  the  process  of  risk  analysis  at 
FSIS  and  to  define  clearly  the  role  of 
various  participants.  The  risk  analysis 
SOP  has  been  posted  on  the  FSIS  Web 
site  at  http:/ /w\s'Vi'. fsis.usda.gov/OPPDE/ 
rdad/ default. htm.  FSIS  is  requesting 
comments  on  the  SOP  until  December 
26,  2003.  Send  vour  written  comments 
on  the  SOP  to  the  FSIS  Docket  Room, 
Reference  Docket  #03-032N,  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service.  Room  102 
Cotton  Annex.  300  12th  Street,  SW.. 
Washington,  DC  20250-3700.  Any 
comments  received  will  be  available  for 
public  inspection  in  the  FSIS  Docket 
Room  from  8:30  a.m.  to  4:30  p.m. 
Monday  through  Friday  except  Federal 
holidays. 

Public  Meeting 

The  Agency  is  providing  a  forum  to 
inform  the  public  about  the  risk  analysis 
process  at  FSIS.  FSIS  is  seeking  input 
on  the  process  as  outlined  in  the  risk 
analysis  SOP. 

The  meeting  will  consist  of  sessions 
on  the  elements  of  risk  analysis  and  the 
process  of  risk  analysis  at  FSIS. 
Examples  of  risk  assessments  that  have 
been  conducted  will  be  used  to 
illustrate  the  process.  Following  these 
sessions,  a  panel  of  experts  will  provide 
their  perspectives  on  key  issues  of 
concern  to  FSIS  regarding  the  conduct 
of  risk  analysis. 

FSIS  has  developed  a  list  of  questions 
for  which  it  seeks  input. 

•  How  can  FSIS  improve  the 
transparency  of  the  risk  analysis 
process? 

•  How  can  FSIS  balance  the  need  for 
transparency,  stakeholder  involvement, 
and  peer  review  with  the  need  for 
timely  scientific  guidance? 

•  How  can  FSIS  ensure  that  it  has  the 
necessary  data  to  conduct  risk 
assessments  and  that  the  data  are  of 
sufficient  quality? 

•  How  should  FSIS  determine  what 
type  of  peer  review  is  appropriate  for  a 
particular  risk  assessment? 

•  How  can  risk  assessments  better 
inform  policy  development  and 
decision-making' 

Additional  Public  Notification 

Public  involvement  in  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice  and  informed  about  the 
mechanism  for  providing  their 
comments,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
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is  communicated  via  Listserv,  a  free  e- 
mail  subscription  service.  In  addition, 
the  update  is  available  on  line  through 
the  Internet  at  http://www.fsis.usda.gov. 
The  update  is  used  to  provide 
information  regarding  FSIS  policies, 
procedures,  regulations.  Federal 
Register  notices.  FSLS  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  constituent  Listser\" 
consists  of  industn,-,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  the  Listserv  and  web  page, 
FSIS  is  able  to  provide  information  to  a  . 
much  broader,  more  diverse  audience. 

For  more  information,  contac  t  the 
Congressional  and  Public  Affairs  Office 
at  (202) 720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv).  go  to  the  "(Constituent 
Update"  page  on  the  FSIS  Web  site  at 
h  ttp  ://www.fsis.  usda  .gov/oa/ 
updaip.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  in  Washington.  DC.  on:  October  21. 

Garry  L.  McKee, 

.■\dministnitur. 

IFR  Dof.  0,3-26967  Filed  10-24-03;  8:45  am> 

B(LLING  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Ldssen  Resource  Advisory 
Committee.  Susanville.  California, 
USDA  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 

the  Federal  Advisory'  Committees  Act 
(Pub.  L.  92-46.1)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lassen  National  Forest's  Lassen 
County  Resource  Advisorv  Coiiunittee 
will  meet  Thursday,  November  6,  2003, 
in  Susanville.  California  for  a  business 
meeting.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  November  6.  2003 
begins  at  9  a.m..  at  the  Lassen  National 
Forest  H3adquarters  Office,  Caribou 
Conference  Room.  2550  Riverside  Drive, 
Susanville.  CA  96130.^\genda  topics 
will  include:  Updates  on  Chico  Flat  and 
Pine  Creek  Projects:  and  Diamond 


Mountain  and  Fredonyer  Road  Projects; 
Report  on  proposals  received;  Review 
monitoring  reports  by  project  and 
Merchantable  Materials  Projects.  Time 
will  also  be  set  aside  for  public 
comments  at  the  beginning  and  end  of 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Andrews.  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257-4188;  or  RAC  Coordinator, 
Heidi  Perrj'.  at  (530)  252-6604. 

Jack  T.  Walton. 

Acting  Forest  Supervisor. 

[FR  Doc.  03-26976  Filed  10-24-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resources  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  projects  for  2003  and 
monitoring  of  2002  projects.  Agenda 
topics  will  include  contracts  for  projects 
that  have  been  accepted,  presentation 
on  other  subjects  and  a  public  forum 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
under  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.'L.  106-393).  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
October  28.  2003,  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  Administration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  written  comments  to 
Jeanne  Higgins.  District  Ranger. 
Stevensville  Ranger  District,  88  Main 
Street,  Stevensville,  MT  59870,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone;  (406)  777-5461. 

Dated:  October  20,  2003. 
David  T.  Bull, 

Fore.sf  Supervisor. 

IFR  Doc.  03-26984  Filed  10-24-03;  8:45  am] 

BILLING  CODE  341(>-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Province  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon 
Province  Advisory  Committee  will  meet 
on  November  19,  2003  in  Reedsport. 
Oregon  in  the  Umpqua  Discovery  Center 
at  409  Riverfront  Way.  The  meeting  will 
begin  at  (9  a.m.  and  continue  until  5 
p.m.  Agenda  items  to  be  covered 
include:  (1)  Development  of  Work  Plan; 
(2)  Public  Comment;  (3)  Settlement 
Agreement  with  AFRC;  (4)  BLM 
Resource  Management  Plan  revision 
process;  and  (5)  Future  Agenda  Items. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jim  Hays,  Province  Advisory 
Committee  Coordinator,  USDA  Forest 
Service,  Prospect  Ranger  District.  47201 
Highway  62,  Prospect,  Oregon  97536, 
phone  (541) 560-3432. 

Dated:  October  21.  2003. 
Scott  D.  Conroy, 
Designated  Federal  Official. 
[FR  Dor:  03-26978  Filed  10-24-03;  8:45  am] 

BILLING  CODE  341(>-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-818] 

Low  Enriched  Uranium  From  France: 
Extension  of  the  Time  Limit  for  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  27.  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Carol  Henninger  at 
(202) 482-1756  or  (202) 482-3003, 
respectively;  Office  of  AD/CVD 
Enforcement  5,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  complete  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
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of  the  anniversan,'  month  of  an  order- 
finding  for  which  a  review  is  requested 
and  the  final  resuhs  within  120  days 
after  the  date  on  which  the  preliminar\' 
results  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary'  results  to  a  maximum  of 
365  days  after  the  last  day  of  the 
anniversary-month  of  an  order/finding 
for  which  a  review  is  requested,  and  for 
the  final  results  to  180  days  (or  300  day> 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary  results) 
from  the  date  of  publication  of  the 
preliminary  results. 

Background 

Eurodif  S.A.  (Eurodif),  a  French 
producer  of  subject  merchandise,  and 
United  States  Enrichment  Corporation 
and  USEC,  Inc..  a  domestic  producer  of 
subject  merchandise,  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  low 
enriched  uranium  from  France  on 
February  3.  2003.  and  February  28, 
2003.  respectively.  On  March  25.  2003, 
the  Department  published  a  notice  of 
initiation  of  the  administrative  review, 
covering  the  period  July  13.  2001. 
through  January  31,  2003,  (Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Fart.  68  FR  14394). 
The  preliminary  results  are  currently 
due  no  later  than  October  31,  2003. 

Extension  of  Time  Limit  for  Preliminary- 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  due  to  the  complex  issues  that 
have  been  raised.  Specificallv.  the 
Department  has  issued  three 
supplemental  sales  questionnaires  and 
delayed  verification  in  order  to  obtain 
additional  explanation  regarding  the 
respondent's  entries  during  the  FOR  In 
addition,  the  Department  is 
investigating  major  inputs  the 
respondent  purchased  from  affiliated 
parties  and  has  issued  two 
supplemental  cost  questionnaires. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  no  later  than 
December  18.  2003.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  publication  of  the  preliminary- 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 


Dated;  October  21.  2003. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
C\T)  Enforcement  11 

[FR  Doc  03-27043  Filed  10-24-03;  8:45  am] 

BILUNG  CODE  3510-US-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-824] 

Silicomanganese  From  Brazil: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 

international  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 

is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
silicomanganese  from  Brazil  in  response 
to  a  request  from  one  manufacturer/ 
exporter,  SIBRA  Electro-Siderurgica 
Brasileira  S.A.  ("SIBRA")  and 
Companhia  Paulista  de  Ferroligas 
("CPFL")  (collectively  "SIBRA/CPFL").' 
This  review  covers  the  period  December 
1.  2001,  through  November  30.  2002. 
We  have  preliminarily  determined 
that  SIBRA/CPFL  made'sales  to  the 
United  States  at  prices  below  normal 
value  during  the  period  of  review.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  Customs  and 
Border  Protection  to  assess  antidumping 
duties  on  all  appropriate  entries.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results.  Parties  who 
submit  arguments  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  October  27,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Ellman  at  (202)  482-4852  or  Katja 
Kravetsky  at  (202)  482-0108,  Office  of 
,AD/CV'D  Enforcement  3.  Import 
Administration,  International  Trade 
Administration.  U,S,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W,.  Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  22,  1994,  the 
Department  of  Commerce  ("the 


1  We  have  collapsed  another  affiliated  Brazilian 
producer  of  silicomanganese,  Urucum  Mineracao 
CUrucum").  with  SIBRA/CPFL  for  purposes  of  this 
proceeding  and  have  calculated  a  single  dumping 
margin  for  them. 


Department '1  published  in  the  Federal 
Register  the  antidumping  duty  order  on 
silicomanganese  from  Brazil   See  Xotice 
of  Antidumpmg  Duty  Order: 
Silicomanganese  from  Brazil.  59  FR 
66003.  On  December  2,  2002.  we 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  from  Brazil  covering 
the  period  December  1.  2001.  through 
November  30,  2002.  See  Antidumping 
or  Countervailing  Duty  Order.  Finding, 
or  Suspended  Investigation; 
Opportunity  to  Request  Administrative 
Review,  67  FR  71533.  On  December  30. 
2002.  SIBRA/CPFL  requested  that  the 
Department  conduct  an  administrative 
review  of  its  sales.  On  Januan,-  22.  2003. 
the  Department  published  in  the 
Federal  RegLster  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review.  See  Initiation  of  Antidumping 
and  Counter\'ailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  68  FR  3009. 

On  August  29,  2003.  the  Department 
postponed  the  preliminary  results  of 
this  review  until  no  later  than  October 
17.  2003.  See  Silicomanganese  From 
Brazil:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
52895  (September  8.  2003). 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
("the  Act"). 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicomanganese. 
Silicomanganese.  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous,  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon,  and  not  more 
than  3  percent  phosphorous.  All 
compositions,  forms,  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  review,  including 
silicomanganese  slag,  fines,  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese. 

Silicomanganese  is  currently 
classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  This  scope 
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covers  all  silicomanganese.  regardless  of 
its  tariff  classification.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  remains 
dispositive. 

Verification 

From  August  4  through  August  8, 
2003.  and  from  August  18.  2003, 
through  August  22,  2003.  in  accordance 
with  section  782(i)  of  the  Act,  the 
Department  verified  the  sales  and  cost 
information  provided  by  SIBRA/CPFL 
using  standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public  and 
proprietary  versions  of  the  verification 
reports  ("Sales  Verification  Report: 
.\ciministrative  Review  of  the 
Antidumping  Duty  Order  on 
Silicomanganese  from  Brazil  (December 
1,  2001.  through  .November  30,  2002)" 
dated  October  14,  2003,  ("Sales 
Verification  Report")  and  "Verification 
Report  on  the  Cost  of  Production  and 
Constructed  Value  Data  Submitted  by 
SIBRA  Electrosiderurgica  Brasileira  S,A. 
("SIBRA"),  Companhia  Paulista  de 
Ferro-Ligas  ( "CPFL")  and  Urucum 
Mineracao  S.A  ("Urucum")(collectivelv 
"SIBRA/CPFL")"  dated  October  2.  2003, 
("Cost  Verification  Report")  on  file  in 
the  Central  Records  Unit  ("CRU"), 
Room  B-099  of  the  main  Department  of 
Commerce  building. 

Collapsing 

The  Department's  regulations  under 
19  CFR  351.401(f)  outline  the  criteria  for 
collapsing  (;.e.  treating  as  a  single 
entity)  affiliated  producers  for  purposes 
of  calculating  a  dumping  margin.  The 
regulations  state  that  we  will  treat  two 
or  more  affiliated  producers  as  a  single 
entity  where  (1)  those  producers  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities,  and  (2)  we 
conclude  that  there  is  a  significant 
potential  for  the  manipulation  of  price 
or  production.  In  identif\ing  a 
significant  potential  for  the 
manipulation  of  price  or  production,  the 
Department  may  consider  the  following 
factors:  (i)  the  level  of  common 
ownership;  (ii)  the  extent  to  which 
managerial  employees  or  board 
members  of  one  firm  sit  on  the  board  of 
directors  of  an  affiliated  firm;  and,  (iii) 
whether  op)erations  are  intertwined, 
such  as  through  the  sharing  of  sales 


information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  the  affiliated 
producers.  See  19  CFR  351.401(f)(2). 

Urucum  is  a  wholly-owned  subsidiary 
of  Companhia  Vale  de  Rio  Doce 
("CVRD");  therefore,  SIBRA/CPFL  and 
Urucum  are  affiliated  under  section 
771(33)(F)  of  the  Act,  which  provides 
that  persons  directly  or  indirectly  under 
common  control  of  any  person  are 
affiliates.  As  for  the  first  criterion  of  19 
CFR  351.401(f),  the  information 
currently  on  the  record  indicates  that 
Urucum  is  also  a  producer  of 
silicomanganese  and  that  SIBRA/CPFL 
and  Urucum  use  similar  production 
facilities  to  produce  silicomanganese. 
There  is  no  evidence  on  the  record  to 
indicate  that  substantial  retooling  would 
be  required  for  SIBRA,  CPFL,  or 
Urucum  to  restructure  their 
manufacturing  priorities. 

As  to  whether  there  is  significant 
potential  for  manipulation,  we  find  that 
their  operations  are  intertwined,  in  that 
a  centralized  office  provides 
administrative  and  sales  services  in 
connection  with  sales  of 
silicomanganese  produced  by  SIBRA, 
CPFL,  and  Urucum,  and  all  financial 
data  for  these  three  companies  are 
maintained  in  a  single  accounting 
system.  In  addition,  they  share  directors 
(the  president  of  Urucum  serves  as  a 
director  at  both  SIBRA  and  CPFL), 
which  is  a  clear  indication  that 
significant  potential  for  manipulating 
price  and  production  exists  in  this  case. 
Therefore,  we  find  that  they  are 
affiliated  for  the  purposes  of  this 
administrative  review  and  that  Urucum 
should  be  collapsed  with  SIBRA/CPFL 
and  considered  one  entity  pursuant  to 
section  771(33)  of  the  Act  and  19  CFR 
351.401(f), 

Affiliation  of  Parties 

Pursuant  to  section  771(33)(F)  of  the 
Act,  the  Department  has  preliminarily 
determined  that  certain  customers  to 
whom  SIBRA/CPFL  sold 
silicomanganese  during  the  period  of 
review  ("POR")  and  whom  SIBRA/CPFL 
identified  as  unaffiliated  parties  are,  in 
fact,  affiliated  with  SIBRA/CPFL. 
Specifically,  the  Department  has 
determined  that  SIBRA/CPFL  and  some 
of  its  home  market  customers  are  under 
the  common  control  of  "CVRD", 
SIBRA's  parent  company.  According  to 
section  771(33)(F)  of  the  Act,  two  or 
more  persons  under  common  control 
with  any  other  person  shall  be 
considered  affiliated.  Thus,  we  have 
preliminarily  found  these  companies  to 
be  affiliated  with  SIBRA/CPFL,  For  a 
complete  discussion  of  this  issue,  see 


the  October  17,  2003.  memorandum 
entitled  "Analysis  of  the  Affiliation  of 
SIBRA/CPFL  with  its  Customers"  which 
is  on  file  in  CRU. 

Comparisons  to  Normal  Value 

Based  on  a  request  by  the  respondent 
in  which  it  claimed  to  have  made  one 
U.S.  sale  during  the  POR,  we  allowed 
SIBRA/CPFL  ta  limit  its  home-market 
sales  response  to  the  six-month  period 
from  August  2002  through  January  2003, 
In  its  May  7,  2003,  questionnaire 
response,  however,  SIBRA/CPFL 
clarified  that  that  it  had  actually  made 
two  sales  to  unaffiliated  U.S.  customers 
that  had  a  date  of  sale  in  the  POR  and 
that  it  had  reported  sales  information  for 
only  the  s^e  with  an  entry  date  during 
the  POR.  In  accordance  with  19  CFR 
351.21 3(e)(l)(i).  we  requested  complete 
sales  information  with  respect  to  both 
sales  made  to  the  United  States  during 
the  POR. 

To  determine  whether  sales  of 
silicomanganese  from  Brazil  were  made 
in  the  United  States  at  less  than  normal 
value  ("NV"),  we  compared  the  export 
price  ("EP")  to  the  NV.  Because  Brazil's 
economy  experienced  significant 
inflation  during  the  POR,  as  is 
Department  practice,  we  limited  our 
comparisons  to  home-market  sales  made 
during  the  same  month  in  which  the 
U.S.  sale  occurred.  See  "Cost  of 
Production  Analysis"  section  below. 
This  methodology  minimizes  the  extent 
to  which  calculated  dumping  margins 
are  overstated  or  understated  due  solely 
to  price  inflation  that  occurred  in  the 
intervening  time  period  between  the 
U.S.  and  the  home-market  sales. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  (i.e.,  sales  within  the 
same  month  which  passed  the  cost  test) 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales.  As 
there  were  no  appropriate  home  market 
sales  of  comparable  merchandise,  we 
compared  the  merchandise  sold  to  the 
United  States  to  constructed  value 
("CV"). 

Merchandise 

In  its  questionnaire  responses  and  at 
the  sales  verification,  SIBRA/CPFL 
stated  that  it  sold  three  grades  of 
silicomanganese  in  the  home  market 
during  the  home-market  sales  reporting 
period:  12/16,  15/20,  and  16/20. 
According  to  SIBRA/CPFLs  description 
of  these  grades  of  silicomanganese,  12/ 
16  has  a  silicon  content  between  12% 
and  16%  (by  weight),  15/20  has  a 
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silicon  content  between  15%  and  20%, 
and  16/20  has  a  silicon  content  between 
16%  and  20%, 

We  have  preliminarily  determined 
that  there  is  no  significant  difference 
between  the  products  reported  as  15/20 
and  16/20  and  have  treated  merchandise 
reported  by  SIBRA/CPFL  as  grade  15/20 
to  be  grade  16/20.  As  such,  we  weight- 
averaged  the  reported  manufacturing 
costs  for  these  two  grades.  For  more 
information  on  this  topic,  see 
"Antidumping  Administrative  Review 
of  Silicomanganese  from  Brazil: 
Preliminarv  Results  Analvsis 
Memorandum  of  SIBRA/CPFL"  dated 
October  17,  2003,  ("Preliminary  Resuhs 
Analysis  Memo")  at  page  5  and  the 
Sales  Verification  Report  at  pages  7-8. 

Export  Price 

For  sales  to  the  United  States,  we 
used  EP,  as  defined  in  section  772(a)  of 
the  Act,  because  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  the  date  of  importation. 
We  based  EP  on  the  price  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions,  where 
appropriate,  consistent  with  section 
772(c)(2)(a)  of  the  Act,  for  movement 
expense. 

Normal  Value 

A.  Home  Market  Viability 

hi  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared 
SIBRA/CPFL's  volume  of  home-market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)(1)(C)  of  the  Act.  Since  SIBRA/ 
CPFL's  aggregate  volume  of  home- 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  is  viable. 
Therefore,  we  examined  home-market 
sales  for  purposes  of  calculating  N\' 

B.  Arm's-Length  Sales 

SIBRA/CPFL  made  sales  in  the  home 
market  to  affiliated  and  unaffiliated 
customers.  To  test  whether  the  sales  to 
affiliates  were  made  at  arms  length 
prices,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers  net  of  all  direct  selling 
expenses,  movement  expenses,  and 
taxes.  Where  the  price  to  the  affiliated 
party  was.  on  average,  within  a  range  of 
98  to  102  percent  of  the  price  of  the 
same  or  comparable  merchandise  to  the 
unaffiliated  parties,  we  determined  that 


the  sales  made  to  the  affiliated  party 
were  at  arm's  length.  See  Modification 
Concerning  Affiliated  Party  Sales  in  the 
Comparison  Market.  67  FR  69186 
(November  15.  2002).  In  accordance 
with  the  Department's  practice,  we  only 
included  in  our  margin  analysis  those 
sales  to  affiliated  parties  that  were  made 
at  arm's  length. 

C.  Cost  of  Production  Analysis 

Because  the  Department  disregarded 
all  of  SIBRA/CPFL's  home-market  sales 
that  failed  the  cost  test  in  the  most 
recently  completed  administrative 
review,  pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  we  had 
reasonable  ground'-  tf)  believe  or  suspect 
that  sales  in  this  POR  were  made  at 
prices  below  the  cost  of  production 
("COP").  Therefore,  the  Department 
initiated  a  COP  investigation  for  SIBRA/ 
CPFL. Based  on  the  respondent's 
request,  we  adjusted  the  cost-reporting 
period  to  correspond  with  the  2002 
calendar  vear.  See  letter  from  Laurie 
Parkhill.  Office  Director  to  SIBR.\/CPFL 
dated  March  21,  2003.  Upon  initial 
evaluation  of  inflation  in  Brazil  during 
the  POR.  we  determined  that  we  would 
use  a  high-inflation  methodology  to 
calculate  COP  and  issued  to  the 
respondent  a  high-inflation 
questionnaire. 

Before  making  any  fair-value 
comparisons,  we  conducted  the  COP 
analvsis  described  below, 

1.  "Calculation  of  COP 

We  calculated  COP,  in  accordance 
with  section  773(b)(3)  of  the  Act,  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home-market  selling,  general,  and 
administrative  ("SG&A")  expenses.  As 
specified  above,  we  determined  that  the 
Brazilian  economy  experienced 
significant  inflation  during  the  POR. 
Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  in  our 
comparison  of  costs  and  prices,  we 
requested  that  SIBRA/CPFL  submit  the 
product-specific  cost  of  manufacturing 
("COM")  incurred  during  each  month  of 
the  period  for  which  it  reported  home- 
market  sales.  We  then  calculated  an 
average  COM  for  each  product  after 
indexing  the  reported  monthly  costs  to 
an  equivalent  currency  level  using  the 
Brazilian  IGP-M  inflation  index.  We 
then  restated  the  average  COM  in  the 
currency  value  of  each  respective 
month. 

For  the  preliminary  results  of  review, 
we  relied  on  COP  information  submitted 
by  SIBRA/CPFL  in  its  questionnaire 
responses,  except,  as  noted  below,  in 
specific  instances  where  the  submitted 


costs  were  not  appropriately  quantified 
or  valued: 

a.  We  weight-averaged  the  reported 
manufacturing  costs  for  grade  16/20 
silicomanganese  and  grade  15/20 
silicomanganese  in  accordance  with 
the  revised  grade  classifications 
described  in  the  "Merchandise" 
section  above. 

b.  We  adjusted  SIBRA/CPFL's 
reported  COM  to  account  for 
purchases  of  manganese  ore  from 
affiliated  parties  at  non-arm's  length 
prices.  See  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminan' 
Results"  dated  October  17.  2003, 

(  "Calculation  Memo")  on  file  in 
CRU. 

c.  We  adjusted  SIBRA/CPFL's 
reported  COM  to  reflect  the  actual 
depreciation  costs  recorded  in  the 
financial  accounting  system.  See 
Calculation  Memo. 

d.  We  adjusted  SIBRA/CPFL's 
submitted  general  and 
administrative  expenses  to  exclude 
double-counted  depreciation 
expenses  and  income  and  expense 
items  related  to  ICMS  taxes,  PIS/ 
COFINS  taxes,  and  investments.  We 
also  redistributed  charcoal  forest 
exhaustion  costs  in  order  to 
properly  index  these  costs  for 
inflation.  See  Calculation  Memo. 

e.  We  recalculated  SIBRA/CPFL's 
submitted  financial  expense  ratio 
based  on  CVRD's  2002  consolidated 
financial  statements  prepared  in 
accordance  with  Brazilian  GAAP. 
Due  to  the  significant  devaluation 
of  the  Brazilian  Real  during  the 
fiscal  year,  CVT?.D  experienced  a 
large  net  foreign  exchange  loss  in 
2002.  We  therefore  adjusted  the 
financial  expense  ratio  to  reflect  a 
normalized  net  foreign  exchange 
loss  based  on  CV^RDs  average 
experience  over  the  five-year  period 
from  1998  to  2002.  In  addition,  we 
adjusted  SIBRA/CPFL's  financial 
income  offset  to  exclude  interest 
income  from  accounts  receivable 
and  interest  income  from  long-term 
interest  sources.  See  Calculation 
Memo. 

2. Test  of  Home  Market  Prices 
In  determining  whether  to  disregard 
home-market  sales  made  at  prices  below 
the  COP,  we  examined  whether;  (1) 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  such  sales  were  made 
at  prices  which  permitted  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  accordance  with  section  773(b)(1)(A) 
and  (B)  of  the  Act.  We  compared  model- 
specific  COPs  to  the  reported  home- 
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market  prices  less  any  applicable 
movement  charges  and  selling  expense. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2KC)  of  the 
Act,  where  20  percent  or  more  of  the 
respondent's  sales  of  a  given  product 
during  the  si.x-month  period 
surrounding  the  U.S.  sales  were  at 
prices  less  than  the  COP,  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act,  we  disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities."  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  that  would  permit 
recover}-  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act.  Based  on 
this  test,  we  disregarded  below-cost 
sales  in  our  analysis. 

D.  Calculation  of  NV  based  on  CV 

Because  we  were  unable  to  find  a 
home-market  sale  made  in  the  ordinan' 
course  of  trade  for  a  comparison  to  EP. 
in  accordance  with  section  773(a)(4)  of 
the  Act,  we  based  NV  on  CV.  We 
calculated  CV  based  on  SIBRA/CPFL's 
cost  of  materials,  fabrication  employed 
in  producing  the  subject  merchandise, 
and  SG&A.  including  interest  expenses 
and  profit.  We  calculated  the  COP 
component  of  CV  as  noted  above  in  the 
"Calculation  of  COP"  section  of  this 
notice.  In  accordance  with  section 
773(e)(2)(B)(iii)oftheAct,we 
calculated  CV  profit  using  the 
information  contained  in  the  2002 
financial  statements  of  Maringa  S.A. 
Cimento  e  Ferro-Liga.  another  Brazilian 
producer  of  silicomanganese.  See 
Calculation  Memo.  For  selling  expenses, 
we  used  the  actual  weighted-average 
home  market  direct  and  indirect  selling 
expenses.  We  made  the  same 
adjustments  to  CV  as  described  in  the 
COP  section  above. 

During  the  POR.  SIBR.\/CPFL  did  not 
recover  all  of  the  ICMS/IPI  taxes  that  it 
paid  on  material  purchases  through  its 
home-market  sales.  We  therefore 
calculated  a  weighted-average  per-unit 
ICMS/IPI  tax  cost  for  unrecovered  taxes 
paid  during  the  POR.  Section  773(e)  of 
the  .\c\  states,  "the  cost  of  materials 
shall  be  determined  without  regard  to 
any  internal  tax  in  the  exporting  country 
imposed  on  such  materials  or  tlfieir 
disposition  which  are  remitted  or 
refunded  upon  exportation  of  the 
subject  merchandise  produced  from 
such  materials."  We  verified  that  the 
Brazilian  government  gave  SIBRA/CPFL 
a  credit  for  the  amount  of  PIS/COFINS 
taxes  paid  on  inputs  used  to  produce 
exported  merchandise.  Additionally, 
indicates  that  SIBRA/CPFL  was  able  to 


use  the  entire  amount  of  its  PIS/COFINS 
credit  due  to  the  high  volume  of  home- 
market  sales  in  the  month  subsequent  to 
the  month  of  the  U.S.  sales.  In 
accordance  with  the  Act.  we  therefore 
calculated  a  weighted-average  per-unit 
PIS/COFINS  export  rebate  and  deducted 
the  amount  of  this  rebate  from  CV.  See 
Calculation  Memo, 

Currency  Conversions 

Because  this  proceeding  involves  a 
high-inflation  economy,  we  limited  our 
comparison  of  U.S.  and  home-market 
sales  to  those  occurring  in  the  same 
month  and  only  used  daily  exchange 
rates. 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Brazilian  Real. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  Factiva,  a  Dow 
Jones  &  Reuters  Retrieval  Service. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarilv  determine  that  a  margin  of 
2.12  percent' exists  for  SIBRA/CPFL/ 
Urucum  for  the  period  December  1, 
2001,  through  November  30,  2002. 
Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties 
calculations  performed  in  connection 
with  these  preliminary  results  within 
five  days  of  the  date  of  publication  of 
this  notice.  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication  of  this  notice.  A  hearing,  if 
requested,  will  be  held  at  the  main 
Commerce  Department  building  three 
business  days  after  submission  of 
rebuttal  briefs. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  filed  no  later 
than  30  days  after  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  the 
issues  raised  in  case  briefs,  may  be 
submitted  no  later  than  five  days  after 
the  deadline  for  filing  case  briefs. 
Parties  who  submit  case  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument  with  an 
electronic  version  included. 

The  Department  will  publish  a  notice 
of  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments  or  at  a  hearing,  within  120 
days  from  the  publication  of  these 
preliminary'  results. 

The  Department  shall  determine,  and 
Customs  and  Border  Protection  ("CBP") 


shall  assess,  antidumping  duties  on  all 
appropriate  entries.  Upon  completion  of 
this  review,  the  Department  will  issue 
appraisement  instructions  directly  to 
the  CBP. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  silicomanganese  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
review;  (2)  for  merchandise  exported  bv 
producers  or  exporters  not  covered  in 
this  review  but  covered  in  the  original 
less-than-fair-value  ("LTFV") 
investigation,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  producer  or 
exporter  received  an  individual  rate:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  producer  is,  the 
cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  producer  of  the  merchandise; 
and  (4)  if  neither  the  exporter  nor  the 
producer  is  a  firm  covered  in  this  or  any 
previous  review,  the  cash  deposit  rate 
shall  be  17.60  percent,  the  all-others  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value: 
Silicomanganese  from  Brazil.  59  FR 
55432  (November  7,  1994i  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  October  17,  2003. 
fames  J.  lochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-27042  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California.  San  Diego: 
Notice  of  Withdrawal  of  Application  for 
Duty-Free  Entry  of  Scientific 
Instruments 

The  University  of  California.  San 
Diego  has  withdrawn  Docket  Number 
03-047  an  application  for  duty-free 
entry  of  Wave  Measurement 
Instrumentation/Equipment.  We  have 
discontinued  processing  in  accordance 
with  section  301.5(g)  of  15  CFR  part 
301. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-27041  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651:  80  Stat.  897:  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100VV.  U.S.  Department  of 
Commerce.  Franklin  Court  Building. 
1099  14th  Street.  NW,.  Washington,  DC. 

Docket  i\umber.  03-048.  Applicant: 
Whitehead  Institute  for  Biomedical 
Research.  9  Cambridge  Center. 
Cambridge,  MA  02142. 

Instrument:  Electron  Microscope, 
Model  fEM-2200FS. 

Manufacturer.  fEDL  Ltd..  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study 
supramolecular  protein  structures  such 
as  the  assembly  and  structure  of  prions, 
a  causative  agent  in  brain  disease,  and 
the  acrosomal  process,  a  protein 
machine  that  powers  movements. 
Acrosome  reaction  will  be  studied  to 
learn  how  the  initial  state  stores  energy 
and  the  conformation  changes  that 
release  energv.  Application  accepted  by 


Commissioner  of  Customs:  September 
26, 2003. 

Docket  Number.  03-049.  Applicant: 
National  Institutes  of  Health,  National 
Cancer  Institute,  50  South  Drive. 
Building  50.  Room  4306.  Bethesda.  MD 
20892-8008.  Instrument:  Electron 
Microscope,  Model  Tecni  G2  Polara. 
Manufacturer.  FEI  Company,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
study  the  following:  (1)  Structural 
determination  of  membrane  proteins 
and  membrane  protein  complexes  at 
atomic  resolution,  (2)  structural 
determination  of  macromolecular 
assemblies  from  single  particle  imaging 
studies,  and  (3)  electron  tomographic 
studies  to  visualize  the  3-dimensional 
architecture  of  cells  at  molecular 
resolution.  Application  accepted  by 
Commissioner  of  Customs:  September 
30,  2003, 

Gerald  .\.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

IFR  Doc.  03-27040  Filed  10-24-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

mot'tiiig. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisor\'  Committee,  National  Institute 
of  Standards  and  Technology  (NIST), 
will  meet  Thursday,  November  13,  from 
9  a.m.  to  3:45  p  m.  The  Advanced 
Technology  Program  Advisory 
Committee  is  composed  often  members 
appointed  by  the  Director  of  NIST:  who 
are  eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  education,  and 
management  consulting.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Advanced  Technology 
Program  (ATP),  its  organization,  its 
budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include  a 
briefing  by  Department  of  Homeland 
Security,  a  Manufacturing  Panel,  an 


update  on  Competition,  an  update  by 
the  Economic  Analysis  Office  and  an 
open  discussion.  Discussions  scheduled 
to  begin  at  9  a.m.  and  to  end  at  10  a.m. 
and  to  begin  at  3:05  p.m.  and  to  end  at 
3:45  p.m.  on  November  13.  2003.  on 
ATP  budget  issues  will  be  closed. 
Agenda  may  change  to  accommodate 
Committee  business.  All  visitors  to  the 
National  Institute  of  Standards  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Please  submit  your 
name,  time  of  arrival,  email  address  and 
phone  number  to  Carolyn  Peters  no  later 
than  Friday.  November  7,  2003,  and  she 
will  provide  you  with  instructions  for 
admittance.  Ms.  Peters's  e-mail  address 
is  carolyn.peters@nist.gov  and  her 
phone  number  is  301/975-5607. 
DATES:  The  meeting  will  convene 
Thursday,  November  13.  2003,  at  9  a.m. 
and  will  adjourn  at  3:45  p.m.  on 
Thursday.  November  13,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  .\atiijndl  Institute  of  Standards  and 
Technology,  Administration  Building, 
Employees"  Lounge,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  under  summary  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  J.  Peter^-   \,i:,i  ii.i:  lii-:.!ute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland  208997-1004, 
telephone  number  (301)  975-5607. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  lur  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  19.  2003.  that  portions  of  the 
meeting  of  the  Advanced  Technology 
Program  Advisor\'  Committee  which 
involve  discussion  of  proposed  funding 
of  the  Advanced  Technology  Program 
mav  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B).  because  that 
portion  will  divulge  matters  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions. 

Dated:  October  20,  2003. 
.Arden  1    Bement, 
Director. 
IFR  Doc.  03-26950  Filed  10-24-03;  8:45  am] 

BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldn'ge 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 
and  Technology'.  Department  of 
Commerce. 
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ACTION:  Notice  of  closed  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  Tuesday. 
November  18.  2003,  8  a.m.  to  5:30  p.m.; 
Wednesday.  November  19,  2003.  8  a.m. 
to  5;30  p.m.;  Thursdav,  November  20. 
2003.  8  a.m.  to  5:30  p!m.;  Friday. 
November  21.  2003.  8  a.m.  to  3  p.m.  The 
fudges  Panel  is  c(5mposed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretar\'  of  Commerce.  The  purpose 
of  this  meeting  is  to  review  the  site  visit 
process,  review  the  final  judging  process 
and  meeting  procedures,  review  of 
feedback  discussion  approach  with  site 
visit  team  leaders,  final  judging  of  the 

2003  applicants,  learnings  and 
impro\-ements  for  2004  judging  cvcle. 
update  on  the  2004  program  anH  review 

2004  judges  calendar.  The  review 
process  involves  examination  of  records 
and  discussions  of  applicant  data,  and 
will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)(4)  o^ 
Title  5.  United  States  Code. 

DATES:  The  meeting  will  convene 
November  18,  2003  at  8  a.m.  and 
adjourn  at  3  p.m.  on  November  21. 
2003.  The  entire  meeting  will  be  closed. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Building  222,  Red  Training 
Room.  Gaithersburg,  Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Harry  Hertz.  Director.  .National  Quality 
Program.  National  Institute  of  Standards 
and  Technology,  Gaithersburg. 
Marvland  20899.  telephone  number 
(301)975-2361. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  tor  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
December  3.  2002.  that  the  meeting  of 
the  Judges  Panel  will  be  closed  pursuant 
to  Section  10(d)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2,  as 
amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act.  Pub. 
L.  94-409.  The  meeting,  which  involves 
examination  of  Award  applicant  data 
from  U.S.  companies  and  a  discussion 
of  this  data  as  compared  to  the  Award 
criteria  in  order  to  recommend  Award 
recipients,  may  be  closed  to  the  public 
in  accordance  with  Section  552b(c)(4)  of 
Title  5.  United  States  Code,  because  the 
meetings  are  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person 
which  is  privileged  or  confidential. 


Dated:  October  20,  2003. 
Arden  L.  Bement,  Jr., 

Director  ^ 

[PR  Doc.  07-26949  Filed  10-24-03;  8:45  am] 

BILLING  CODE  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

Technology  Administration 

National  Medal  of  Technology 
Nomination  Evaluation  Committee 
(NMTNEC) 

AGENCY:  Tecfmology  Administration, 
US.  Department  of  Commerce. 

ACTION:  Notice  of  Recruitment  for 
Additional  Members  for  NMTNEC. 

SUMMARY:  The  Department  of 
Commerce,  Technology  Administration 
(TA).  requests  nominations  of 
individuals  for  appointment  to  the 
National  Medal  of  Technology 
Nomination  Evaluation  Committee 
(NMTNEC).  The  Committee  provides 
advice  to  the  Secretary  on  the 
implementation  of  Public  Law  96-480 
(15  U.S.C.  3711)  under  the  Federal 
Advisorv  Committee  Act,  5  U.S.C.  app. 
2.  Public  Law  105-309;  15  U.S.C.  3711. 
Section  10,  approved  by  the  105th 
Congress  in  1998,  added  the  National 
Technology  Medal  for  Environmental 
Technology. 

DATES:  Please  submit  nominations 
within  30  days  of  the  publication  of  this 

notice. 

ADDRESSES:  Submit  nominations  to  the 
National  Medal  of  Technology  Program 
Office.  Tedinology  Administration,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  Room  4226, 
Washington.  DC  20230.  Materials  may 
be  faxed  to  202-482-5107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  Porter,  Director.  202-482-5572. 

SUPPLEMENTARY  INFORMATION:  The 
National  Medal  of  Technology 
Nomination  Evaluation  Committee  will 
be  re-chartered  for  a  period  of  two  years 
to  provide  advice  to  the  Secretary  on  the 
implementation  of  Public  Law  96-480 
(15  U.S.C.  8711)  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  The  Committee  serves  as  an  advisory 
body  to  the  Under  Secretary.  Members 
are  responsible  for  reviewing 
nominations  and  making 
recommendations  for  the  Nation's 
highest  honor  for  technological 
innovation,  awarded  annually  by  the 
President  of  the  United  States.  Members 
of  the  Corrunittee  have  an  understanding 
of,  and  experience  in,  developing  and 
utilizing  technological  innovation  and/ 
or  they  are  familiar  with  the  education, 


training,  employment  and  management 
of  technological  human  resources. 

Under  the  Federal  Advisory 
Committee  Act,  membership  in  a 
committee  constituted  under  the  Act 
must  be  balanced.  To  achieve  balance, 
the  Department  is  seeking  additional 
nominations  of  candidates  from  small. 
medium-sized,  and  large  businesses  or 
with  special  expertise  in  the  following 
subsectors  of  the  technology  enterprise: 

•  Human  Resources/education/ 
technology  management/technology 
manpower 

•  Chemistry,  product  development 

•  Industry  analysts  (including 
manufacturing,  environmental 
teclmology.  transportation, 
telecommunications,  advanced 
materials,  and  microelectronics) 

Typically,  Committee  members  are 
present  or  former  Chief  Executive 
Officers,  former  winners  of  the  National 
Medal  of  Technology;  presidents  or 
distinguished  faculty  of  universities;  or 
senior  executives  of  non-profit 
organizations.  As  such,  they  not  only 
offer  the  stature  of  their  positions  but 
also  possess  intimate  knowledge  of  the 
forces  determining  future  directions  for 
their  organizations  and  industries.  The 
Committee  as  a  whole  is  balanced  in 
representing  geographical,  professional, 
and  diversity  interests.  Nominees  must 
be  U.S.  citizens,  must  be  able  to  fullv 
participate  in  meetings  pertaining  to  the 
review  and  selection  of  finalists  for  the 
National  Medal  of  Technologv,  and 
must  uphold  the  confidential  nature  of 
an  independent  peer  review  and 
competitive  selection  process. 

The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Committee  membership. 

Benjamin  H.  Wu. 

Deputy  Under  Secretary  of  Commerce  for 
Technology,  Technology  Administration. 
[PR  Doc.  0.V2687.5  Filed  10-24-03:  8:45  am] 

BILLING  CODE  3510-18-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  submitted  the  following 
information  collection  request  (ICR). 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
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(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  3.5).  The  Corporation 
has  requested  OMB  to  review  and 
approve  its  emergency  request  for 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  by 
November  7.  2003.  A  copy  of  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  C'orporation  for  National 
and  Community  Service.  National 
Senior  Service  Corps,  Attn:  Ms,  Angela 
Roberts,  (202)  606-5000,  Ext,  111,  or  by 
e-mail  at  Arohprts&rns.gov. 

The  Corporation  requests  that  all 
public  comments  be  sent  to  the  Office 
of  Information  and  Regulatorv  Affairs, 
Attn:  Ms.  Fumie  Ynkota,  OMB  Desk 
Officer  for  the  Corporation  for  National 
and  Community  Service.  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC.  20503.  (202)  395-3147. 
Comments  should  be  received  by  the 
OMB  Desk  Officer  no  later  than 
November  3.  2003. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Corporation's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected:  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  Emergency  request 
for  reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Agency:  Corporation  for  National  and 
Community  Ser\ice. 

Title:  National  Senior  Services  Corps 
Project  Progress  Report. 

OMB  Sumber:  3045-0033. 

Agency  Xuinher:  CNCS  Form  1020. 

Affected  Public:  Sponsors  of  National 
Senior  Service  Corps  grants. 

Total  Respondents:  1 .350. 

Frequency:  Semi-annual.  It  is 
estimated  that  1.350  will  respond  semi- 
annually and  50  quarterly. 


Average  Time  Per  Response:  8.7 
hours. 

Estimated  Total  Burden  Hours:  1 1 ,000 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  S2,000. 

The  Corporation  is  soliciting 
comments  concerning  a  revised  version 
of  its  National  Senior  Service  Corps 
Project  Progress  Report.  The  previously 
approved  Progress  Report  (OMB  Control 
Number  3045-0033)  expired  on  August 
31,  2003.  This  emergency  request  for 
reinstatement  with  changes  reflects  the 
Corporation's  intention  to  modify 
selected  sections  of  the  collection 
instrument  to  reflect  changes  in  data 
considered  "ore  reporting"  information 
to  meet  a  variety  of  needs,  including: 

•  Removing  data  elements  no  longer 
required  after  January  2004:  and 

•  Adding  new  data  elements  as 
needed  to  ensure  information  collection 
captures  appropriate  data  for  the 
Corporation's  required  performance 
measurement  and  other  reporting. 

Background 

The  Progress  Report  (PPR)  was 
designed  to  assure  that  National  Service 
Corps  (NSSC)  grantees  address  and 
fulfill  legislated  program  purposes,  meet 
agency  program  management  and  grant 
requirements,  and  assess  progress 
tow-ard  work  plan  objectives  agreed 
upon  in  the  granting  of  the  award. 

Current  Action 

The  Corporation  seeks  OMB  approval 
to  reinstate  the  previously  used  PPR  to: 
(a)  Enhance  data  elements  collected  via 
this  information  collection  tool;  (b) 
migrate  the  paper  version  of  the  form  to 
the  Corporation's  electronic  grants 
management  system,  eGrants;  and  (c) 
establish  reporting  periods  consistent 
with  the  Corporation's  integrated  grants 
management  and  reporting  policies. 

The  Corporation  anticipates  making 
available  to  all  NSSC  grantees  an  OMB 
approved  revised  PPR  by  April  of  2004. 

The  revised  PPR  will  be  used  by 
NSSC  grantees  to  report  progress  toward 
accomplishing  work  plan  goals  and 
objectives,  reporting  actual  outcomes 
related  to  self-nominated  performance 
measures  meeting  challenges 
encountered,  describing  significant 
activities,  and  requesting  technical 
assistance.  Submission  requirements  are 
proposed  to  be  revised  as  follows: 

•  Established  multi-year  NSSC 
grantees  will  submit  the  complete  report 

^  semi-annually  within  30  days  of  the  end 
of  their  annual  budget  cycle. 

•  New  projects  in  their  first  year,  new 
components  of  statewide  projects, 


demonstrations,  and  projects 
experiencing  problems  or  with 
substantial  project  revisions  may.  upon 
review  and  recommendations  of  project 
managers,  submit  the  PPR  quarterly. 

Dated:  October  20,  2003, 
Tess  Scannell, 

Director.  Sational  Senior  Sen'ice  Corps. 
[FR  Doc,  03-26952  Filed  10-24-03:  8:45  am) 

BILLING  CODE  6050-SS-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Staternenl/ 
Environmental  Impact  Report  (EIS/EIR) 
for  a  Permit  Application  for  the  Berths 
136-147  Terminal  Improvement 
Project.  Also  Known  as  the  TraPac 
Container  Terminal  in  the  Port  of  Los 
Angeles.  Los  Angeles  County.  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD 

action:  Notice  of  intent  (NOI), 

SUMMARY:  The  U.S,  Army  Corps  of 
Engineers  (Corps)  Los  Angeles  District 
in  conjunction  with  the  Los  Angeles 
Harbor  Department  (Port)  is  examining 
the  feasibility  of  waterside,  terminal  and 
transportation  improvements  at  Berths 
136-147  in  the  Port  of  Los  Angeles.  The 
Corps  is  considering  the  Port's 
application  for  a  Department  of  the 
Army  permit  under  Clean  Water  Act 
section  404  and  River  and  Harbor  Act 
section  10  to  conduct  dredge  and  fill 
activities  and  construct  one  new  wharf 
approximately  705  feet  and  seismically 
upgrade  two  wharves  approximately 
3.022  feet  in  length  associated  with  the 
proposed  project. 

Major  project  elements  to  be  covered 
in  the  Draft  EIS/EIR  include:  Wharf 
construction  and  landside 
improvements.  The  landside 
developments  will  include  expansion, 
redevelopment  and  construction  of 
marine  terminal  facilities,  and 
transportation  infrastructure 
improvements  including  construction  of 
grade  separations,  and  potential 
realignment  of  road  and  railways. 

The  primary  Federal  involvement  is 
the  discharge  of  dredge  and/or  fill 
materials  within  waters  of  the  United 
States,  work  (e.g.  dredging)  and 
structures  in  or  affecting  navigable 
waters  of  the  United  States,  and 
potential  impacts  on  the  human 
environment  from  such  activities. 
Therefore,  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Corps  is  requiring  the 
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preparation  of  an  En\irf)nmental  Impact 
Statement  (EIS)  prior  to  rendering  a 
final  decision  on  the  Port's  permit 
application  The  Corps  may  ultimately 
make  a  determination  to  permit  or  deny 
the  above  project  or  permit  or  deny 
modified  versions  of  the  above  project. 

Pursuant  to  the  California 
Environmental  Quality  Act  (CEQA),  the 
Port  will  serve  as  Lead  Agencv  for  the 
Preparation  of  an  Environmental  Impact 
Report  (EIR).  The  Corps  and  the  Port 
have  agreed  to  jointly  prepare  a  Draft 
EIS/EIR  for  the  improvements  at  Berth 
136-147  in  order  to  optimize  efficiency 
and  avoid  duplication.  The  Draft  EIS/ 
EIR  is  intended  to  be  sufficient  in  scope 
to  address  both  the  Federal  and  the  state 
and  local  requirements  and 
environmental  issues  concerning  the 
proposed  activities  and  permit 
approvals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  Draft  EIS'EIK  can  he  answered  by 
Mr.  [oshua  Burnam.  Corps  Project 
Manager,  at  (213)  452-3294.  Comments 
shall  be  addressed  to:  U.S.  Army  Corps 
of  Engineers.  Los  Angeles  District. 
Regulatorv  Branch.  ATTN:  File  Number 
2003-O-1142-ILB  PO  Box  532711.  Los 
Angeles.  CA  90053-2325.  and  Dr.  Ralph 
Appy.  Director  of  Environmental 
Management.  Port  of  Los  Angeles,  425 
S,  Palos  Verdes  St..  San  Pedro,  CA 
90731. 

SUPPLEMENTARY  INFORMATION:  1    Project 

Sitt'  and  Background  Information.  The 
proposed  project  is  located  in  the 
northwestern  portion  of  the  Port  of  Los 
Angeles,  adjacent  to  the  San  Pedro 
District  of  the  City  of  Los  Angeles,  CA, 
The  proposed  project  involves  dredge 
and  fill  operations,  new  wharf 
construction,  coupled  with  terminal 
expansion  on  adjacent  areas  of  existing 
land,  and  improvement  of 
transportation  infrastructure  at  and 
adjacent  to  Berths  136-147, 

The  project's  overall  goals  are  to 
upgrade  the  container  cargo  handling 
efficiency  at  the  Berths  136-14  7 
Terminal,  increase  its  cargo  handling 
capacity,  and  to  improve  transportation 
infrastructure  in  order  to  accommodate 
forecasted  and  planned  increases  in  the 
volume  of  containerized  goods  shipped 
through  the  Port.  In  order  to  meet  these 
goals,  the  following  objectives  must  be 
met: 

•  Establish  needed  container  facilities 
that  would  maximize  the  use  of  existing 
waterways  and  integrate  into  the  Port's 
overall  utilization  of  available  shoreline, 
while  maintaining  opportunities  for  the 
future  integration  with  adjacent 
terminals; 


•  Construct  sufficient  container 
berthing  and  infrastructure  capacity  to 
accommodate  foreseeable  increases  in 
containerized  cargo  volumes  entering 
the  Port; 

•  Create  sufficient  backland  area  for 
optimal  container  terminal  operations 
including,  storage,  transport,  and  on/ 
offloading  of  container  ships  in  a  safe 
and  efficient  manner; 

•  Provide  access  to  rail  and  truck 
infrastructure  locations  in  order  to 
minimize  surface  transportation 
congestion  or  delays  and  promote 
transport  to  both  local  and  distant  cargo 
destinations;  and 

•  Provide  needed  container  terminal 
accessory  buildings  and  structures  to 
support  containerized  cargo  handling 
requirements. 

2.  Proposed  Action.  The  first  phase  of 
construction  would  consolidate  most  of 
this  area  into  a  single  terminal  and 
upgrade  its  operations  by  increasing 
backland  capacity,  constructing 
approximately  705  feet  of  new  wharf, 
upgrading  wharves  to  handle  modern 
container  terminal  ships,  adding  an  on- 
dock  rail  yard  to  reduce  container  truck 
traffic,  constructing  two  grade 
separations  to  facilitate  rail  and  truck 
shipments,  and  constructing  a  noise 
barrier  (with  landscaping  and 
recreational  facilities)  along  Harry 
Bridges  Boulevard.  The  Harry  Bridges 
Boulevard  realignment  would  move  the 
existing  roadway  approximately  580  feet 
north  toward  "C"  Street.  As  a  result  of 
these  improvements,  the  gross  terminal 
area  would  increase  in  size  from  176 
acres  to  238  acres  with  a  corresponding 
increase  in  throughput  capacity.  The 
improvements  would  make  the  facility 
more  efficient.  The  proposed  project 
elements  for  the  Phase  I  construction 
period  include: 

Phase  I  Berth  136-147 

•  Construction  Stage  I  (completed  by 
2005) 

(1)  Construction  and  operation  of  a 
new  705-foot  wharf  (78,135  square  feet) 
at  Berths  145-147.  There  would  be  no 
loss  of  waters  of  the  U.S. 

(2)  Dredging  of  265,000  cubic  yards 
(cy)  of  material  along  the  waterfront  at 
Berths  145-147  to  match  approved-53 
MLLW  channel  depths,  with  material  to 
be  placed  at  confined  disposal  site(s} 
(CDF)  at  either  the  Port  of  Los  Angeles 
or  the  Port  of  Long  Beach  or  at  an 
appropriate  upland  site. 

(3)  Construction  of  179,500  cy  of  rock 
dike,  placement  of  24,000  cy  of  fill 
behind  the  dike,  and  placement  of  699 
concrete  piles  at  Berths  145-147. 

(4)  Construction  and  development  of 
62  acres  of  additional  backland  area  for 
container  borage. 


(5)  Construct  a  3,200-foot  long  noise 
barrier  between  the  realigned  Harrv 
Bridges  Boulevard  and  residences  along 
"C"  Street  between  Figueroa  Street  and 
Lagoon  Avenue. 

(6)  Two  existing  50-gauge  cranes 
would  be  removed  and  one  new  100- 
gauge  crane  would  be  erected.  The  other 
four  100-gauge  cranes  on  Berths  142- 
146  would  remain. 

(7)  Construction  of  an  on-dock 
intermodal  container  terminal  facility 
(ICTF)  rail  yard  within  the  former 
location  of  the  Pier  A  rail  yard. 

(8)  Construction  and  operation  of  two 
grade  separations  at  Neptune  Avenue 
and  Avalon  Boulevard  to  eliminate 
potential  traffic  delays  that  would 
otherwise  be  caused  by  trains. 

(9)  Construction  of  additional 
terminal  gate  facilities  and  accessory 
buildings. 

Phase  11  Berth  136-147 

Proposed  improvements  in  this  area 
would  expand  backlands  for  container 
terminal  use  and  improve  wharves  to 
efficiently  handle  increased  cargo 
throughput  and  deep  draft  container 
ships.  The  backland  expansion  would 
increase  the  terminal  size  from  238 
acres  to  approximately  250  acres.  The 
proposed  projects  elements  for  the 
Phase  II  construction  period  include: 

•  Construction  Stage  II  (2005-2010) 

(1)  Improvements  and  upgrades  to 
approximately  2.000  feet  of  wharves  at 
Berths  136-139  including  dredging  to 
handle  the  planned  -  53-foot  channel 
depth. 

(2)  Redevelopment  of  the  vacated  area 
at  the  Westway  and  WaTer  Street  sites 
into  approximately  14  acres  of 
additional  backland. 

(3)  The  existing  seven  100-gauge 
cranes  on  Berths  136-139  would 
remain. 

3.  Issues.  There  are  several  potential 
environmental  issues  that  will  be 
addressed  in  the  EIS/EIR.  Additional 
issues  may  be  identified  during  the 
scoping  process.  Issues  initiallv 
identified  as  potentially  significant 
include: 

(a)  Geological  issues,  including 
dredging  and  stabilization  of  fill  areas  in 
an  area  of  known  seismic  activity; 

(b)  Impacts  to  hydrology; 

(c)  Impacts  to  air  quality; 

(d)  Impacts  to  traffic,  including 
marine  navigation  and  ground 
transportation; 

(e)  Potential  for  noise  impacts; 

(f)  Impacts  to  public  utilities  and 
services; 

(g)  Potential  impacts  to  aesthetic 
resources,  including  light  and  glare; 

(h)  Potential  impacts  on  public  health 
and  safety; 
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(i)  Cumulative  impacts;  and 

(i)  Disposal  of  dredged  materials. 

4,  Alternatives.  Alternatives  initially 
being  considered  for  the  proposed 
improvement  project  include  the 
following: 

(a)  Alternate  location(s)  for  the 
Terminal  Improvements  (within  the 
State  or  within  the  Ports  of  Los  Angeles/ 
Long  Beach), 

(b)  Development  of  new  landfills  for 
a  container  terminal. 

(c)  Non-containerized  use  of  terminal 
[i.e..  lumber,  autos). 

(d)  Non-shipping  use  i.e..  park,  cruise 
terminal,  commercial  development, 
empty  container  storage,  etc, 

(e)  No  Federal  action  (No  wharf 
construction  or  dredging — construction 
of  only  backlands  developments  for 
Phases  I  and  11)  with  and  without  Harry 
Bridges  being  relocated, 

(f)  Larger  facility  (14-acre  fill  for  more 
storage  area), 

(g)  Reduce  Wharf  (reduced 
fill'reduction  in  np-rap.  pilings,  and 
dredging). 

(h)  Proposed  project  without  Harrv 
Bridges  Boulevard  bemg  relocated, 

(i)  No  Project  (no  physical  changes), 

5,  Scoping  Process.  The  Corps  and  the 
Port  will  conduct  separate, 
simultaneous  English  and  Spanish 
language  public  scoping  meeting  on 
November  5,  2003  at  6  p,m.,  to  receive 
public  comment  and  assess  public 
concerns  regarding  the  appropriate 
scope  and  preparation  (if  the  Draft  EIS/ 
EIR,  The  meeting  will  be  held  at  the 
Wilmington  Recreational  Center  at  325 
North  Neptune  Avenue,  Parties 
interested  in  being  added  to  the  Corps' 
electronic  mail  notification  list  for  the 
Port  of  Los  Angeles  can  register  at: 
http://wwM-.spl.usnce.armv.mil/ 
regulator\yregister.html.  This  list  will  be 
used  in  the  future  to  notif\'  the  public 
about  scheduled  hearings  and 
availabilitv  of  future  public  notices. 
Participation  in  the  public  meeting  by 
federal,  state  and  local  agencies  and 
other  interested  organizations  and 
persons  are  encouraged 

6,  Availabilitv  of  the  Draft  EIS/EIR. 
The  joint  lead  agencies  expect  the  Draft 
EIS/EIR  to  be  made  available  to  the 
public  in  July  2004.  A  public  hearing 
will  be  held  during  the  public  comment 
period  for  the  Draft  EIS/EIR. 

Dated:  October  9.  2003, 
Richard  G.  Thompson. 

Colonel.  U.S.  Army.  District  Engineer. 

|FR  Doc.  0.3-26969  Filed  10-24-03:  8:45  am] 

BILUNG  CODE  3710-92-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention:  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 

assigned  to  the  United  States 
Government  as  represented  by  the 
Secretar\  of  the  Navy  and  is  available 
for  licensing  bv  the  Department  of  the 
Navy.  L.S,  Patent  No,  6.097,785:  Cone 
Penetrometer  Utilizing  an  X-Ray 
Fluorescence  Metals  Sensor,  Navy  Case 
No,  77.638. 

ADDRESSES:  Requests  for  copies  of  the 
invention  cited  should  be  directed  to 
the  Naval  Research  Laboratorv.  Code 
1004,  4555  Overlook  Avenue.'  SW., 
Washington.  DC  20375-5320.  and  must 
include  the  Navy  Case  number, 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Regec.in,  ,\(  ting  Head,  Technulogv 
Transfer  Office,  NRL  Code  1004.  4555 
Overlook  Avenue,  SW,,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 
Due  to  temporary  U.S.  Postal  Service 
delays,  please  fax  (202)  404-7920, 
e-Mail:  regeon@nrl. navy. mil  or  use 
courief  delivery  to  expedite  response, 

(Authority:  35  U.S.C.  207,  37  CFR  part  404,) 

Dated:  October  21.  2003, 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 
[FR  Doc  03-26981  Filed  10-24-03;  8:45  am] 

BILLING  CODE  3aiO-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  26,  2003, 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  VVittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget.  725  17th 
Street.  NW,.  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronicallv 


mailed  to  the  internet  address 
Lauren  _\Vittpnherg@omb. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U,S,C,  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statuton,'  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB,  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summar\'  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden,  OMB  invites 
public  comment. 

Dated:  October  21,  2003. 
Angela  C,  .\rrington. 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement, 

Title:  Written  Request  for  Assistance 
or  Application  for  Client  Assistance 
Program. 

Frequency:  3-year  cycle  for  CAP 
assurances. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  9, 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  to  assist  vocational  rehabilitation 
clients  and  applicants  in  their 
relationships  with  projects,  programs, 
and  services  provided  under  the  Act. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
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by  clicking  on  link  number  2320.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RlMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the  " 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sbeila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Dor  0,3-26971  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 
[CFDANo.:84.129W] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — Comprehensive 
System  ot  Personnel  Development; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for  projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree,  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate,  or 
provide  support  for  medical  residents 
enrolled  in  residency  training  programs 
in  the  specialty  of  physical  medicine 
and  rehabilitation.  The  Rehabilitation 
Long-Term  Training  program  is 
designed  to  provide  academic  training 
in  identified  areas  of  personnel 
shortages. 

For  FY  2004  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  describe  in  the 
PRIORITY  section  of  this  application 
notice. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education,  are  eligible  for 
assistance  under  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program. 

Applications  Available:  October  31, 
2003. 

Deadline  for  Transmittal  of 
Applications:  January  6,  2004. 


Deadline  for  Intergovernmental 
Review:  March  6.  2004. 

Estimated  Available  Funds: 
51,600,000. 

Estimated  Range  of  Awards: 
SlOO,000-$200,000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $200,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Estimated  Number  of  Awards:  8. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limjt:  Part  III  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 

•  A  page  is  8.5"  x  ll",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
1,  the  cover  sheet;  Part  II.  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80.  81,  82, 
85,  and  86,  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  386. 

Note;  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CP'R  part  86 
apply  to  institutions  of  higher  education 
only. 


Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  the 
notice  of  final  priority  for  this  program, 
published  in  the  Federal  Register  on 
October  16,  1998  (63  FR  55764). 

For  FY  2004  this  priority  is  an 
absolute  priority.  Under  34  CFR  75,105 
(c)(3)  we  consider  only  applications  that 
meet  the  priority: 

Projects  must — 

(1)  Provide  training  leading  to 
academic  degrees  or  academic 
certificates  to  current  vocational 
rehabilitation  counselors,  including 
counselors  with  disabilities,  ethnic 
minorities,  and  those  from  diverse 
backgrounds,  toward  meeting 
designated  State  unit  (DSU)  personnel 
standards  required  under  section 
101(a)(7)  of  the  Rehabilitation  Act  of 
1973.  as  amended,  commonly  referred 
to  as  the  Comprehensive  System  of 

,  Personnel  Development  (CSPD); 

(2)  Address  the  academic  degree  and 
academic  certificate  needs  specified  in 
the  CSPD  plans  of  those  States  with 
which  the  project  will  be  working;  and 

(3)  Develop  innovative  approaches 
[e.g..  distance  learning,  competency- 
based  programs,  and  other  methods) 
that  would  maximize  participation  in, 
and  the  effectiveness  of,  project  training. 

Multi-State  projects  and  projects  that 
involve  consortia  of  institutions  and 
agencies  are  also  authorized,  although 
other  projects  will  be  considered. 

The  regulations  in  34  CFR  386.31(b) 
require  that  a  minimum  of  75  percent  of 
project  funds  be  used  to  support  student 
scholarships  and  stipends.  The 
regulations  also  provide  that  the 
Secretary  may  waive  this  requirement 
under  certain  circumstances,  mcluding 
new  training  programs. 

Finally,  the  Secretary  intends  to 
approve  a  wide  range  of  approaches  for 
providing  training  and  different  levels 
of  funding,  based  on  the  quality  of 
individual  projects.  The  Secretary  takes 
these  factors  into  account  in  making 
grants  under  this  priority. 

Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  their  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals.  Program  officials  must  develop 
performance  measures  for  all  of  their   - 
grant  programs  to  assess  their 
performance  and  effectiveness.  The 
Rehabilitation  Services  Administration 
(RSA)  has  established  a  set  of  indicators 
to  assess  the  effectiveness  of  the 
Rehabilitation  Training  program  and 
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will  use  the  following  indicator  for  the 

Rehabilitation  Long-Term  Training 
program  projects: 

•  The  percentage  of  graduates 
fulfilling  their  payback  requirement 
through  acceptable  employment. 

Each  grantee  must  report  annually  on 
this  indicator  using  the  electronic 
grantee  reporting  system  administered 
by  RSA  for  this  purpose. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998  (Pub.  L. 
105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107)  encourage 
us  to  undertake  initiatives  to  improve 
our  grant  processes.  Enhancing  the 
ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

Note:  Some  of  the  procedures  in  these 
instructions  for  Irajismitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDG.^R)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

We  are  requiring  that  applications  for 
grants  for  FY  2004  under  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training — Comprehensive  System  of 
Personnel  Development  be  submitted 
electronically  using  e-Application 
available  through  the  Department's  e- 
GRANTS  system.  The  e-GRANTS 
system  is  accessible  through  its  portal 
page  at:  http://e-grants.ed.gov. 

An  applicant  who  is  unable  to  submit 
an  application  through  the  e-Grants 
system  may  submit  a  written  request  for 
a  waiver  of  the  electronic  submission 
requirement.  In  the  request,  the 
applicant  should  explain  the  reason  or 
reasons  that  prevent  the  applicant  from 
using  the  Internet  to  submit  the 
application.  The  request  should  be 
addressed  to:  Beverly  Steburg.  U.S. 
Department  of  Education,  Rehabilitation 
Services  Administration,  61  Forsyth 
Street,  room  18T91.  Atlanta.  GA. "30303. 
Please  submit  your  request  no  later  than 
two  weeks  before  the  application 
deadline  date. 


If.  within  two  weeks  of  the 
application  deadline  date,  an  applicant 
is  unable  to  submit  an  application 
electronically,  the  applicant  must 
submit  a  paper  application  by  the 
application  deadline  date  in  accordance 
with  the  transmittal  instructions  in  the 
application  package.  The  paper 
application  must  include  a  written 
request  for  a  waiver  documenting  the 
reasons  that  prevented  the  applicant 
from  using  the  Internet  to  submit  the 
application. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2004.  the  Department  is 
continuing  to  expand  its  pilot  project  for 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionarv 
grant  competitions  Rehabilitation 
Training;  Rehabilitation  Long-Term 
Training — Comprehensive  System  of 
Personnel  Development.  CFDA  number 
84.129W.  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training — Comprehensive  System  of 
Personnel  Development,  you  must 
submit  your  application  to  us  in 
electronic  format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e- Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  The  data  you  enter  on- 
line will  be  saved  into  a  database.  We 
shall  continue  to  evaluate  the  success  of 
e-Application  and  solicit  suggestions  for 
its  improvement. 

If  you  participate  in  e-Application. 
please  note  the  following: 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524).  and  all  necessary 
assurances  and  certifications. 

•  Your  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 


automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  f  rm. 

3.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349 

•  We  may  request  that  you  give  us 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  are  prevented 
from  submitting  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1.  You  must  be  a  registered  user  of  e- 
Application  and  have  initiated  an  e- 
Application  for  this  competition:  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington.  DC  time)  on  the 
application  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  m  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training — 
Comprehensive  System  of  Personnel 
Development  at:  http://e-grants  ed.gov 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
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(TDD),  vou  mav  i:all  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http :/ /\v\\,i,v  ed  gov/ pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address;  pdpubss^inet. ed.gov. 

If  vou  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows;  T.FD.A  number 
84  129VV. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  bv  contacting 
the  Grants  and  Contracts  Services  Team, 
I'.S   Department  of  Education.  400 
Maryland  Avenue,  SW.,  room  3317, 
Svvitzer  Building.  Washington.  DC 
20202-2,550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package, 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverh-  Steburg,  Rehabilitation  Services 
Administration.  61  Forsyth  Street,  SW., 
room  18T91.  Atlanta,  GA  30303. 
Telephone  (404)  562-6336  or  via 
Internet:  Rpverlv.Steburg'fied.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  mav  call 
the  Federal  Information  Relav  Service 
(FIRS) at  1-800-877-8339, 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  \t\g  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 

Appendix- 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT.     I 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wivw.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772. 

Dated:  October  21,  2003. 
Robert  H.  Pasternack, 

Assistant  Secretary  for  Special  Education  and 

Rebabilitatiye  Services. 

[PR  Doc.  03-26990  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4001-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  03-46-NG,  03-42-NG,  03- 
48-NG,  03-50-NG,  03-53-NG,  03-51 -NG] 

Western  Gas  Resources,  Inc., 
ConocoPhillips  Energy  Marketing 
Corp.,  Tenaska  Marketing  Ventures, 
Murphy  Gas  Gathering,  Inc.,  NUt 
Energy  Brokers,  Inc.,  Cinergy 
Marketing  &  Trading,  LP;  Orders 
Granting  Authority  To  Import  and 
Export  Natural  Gas 

agency:  Office  of  Fossil  Energy.  DOE, 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  September  2003,  it 
issued  Orders  granting  authority  to 
import  and  export  natural  gas.  these 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  found  on  the  FE 
Web  site  at  http://i\-ww.  fe.doe.gov  (select 
gas  regulation).  They  are  also  available 
for  inspection  and  copying  in  the  Office 
of  Natural  Gas  &  Petroleum  Import  & 
Export  Activities.  Docket  Room  3E-033, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.  Washington.  DC  20585, 
(202)  586-9478,  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  October  7, 
2003 

Clifford  P.  Tomaszewski, 

Manager.  Natural  Gas  Regulation.  Office  of 
Natural  Gas  &  Petroleum  Import  &  Export 
Activities.  Office  of  Fossil  Energy-. 


-Orders  Granting  Import/Export  Authgrizatigi'Js 
[doe/fe  authority] 


Order  No, 


Date 
issued 


Importer/Exporter 
FE  Docket  No, 


Import       Export 
Volume     Volume  I 


Comments 


1893 


1894 


1895 


1896 


9-9-03     Western  Gas  Resources,   Inc.: 
03-4  5-NG 

9-9-03  ^  ConocoPhillips     Energy     Mar- 
keting Corp.:  03-42-NG 

9-11-03    Tenaska    Marketing    Ventures; 
03-48-NG, 


73  Bcf       73  Bcf 


200  Bcf 


1 ,600  Bcf 


9-25-03     Murphy    Gas    Gathering,    Inc; 
03-50-NG 
1897  9-25-03     NUI  Energy  Brokers,  Inc;  03- 
53-NG 


75  Bcf 


1898 


9-30-03     Cinergy    Marketing    &    Trading, 
LP;  03-51-NG, 


250  Bcf 


500  Bcf 


Import  and  export  natural  gas  from  and  to  Canada,  beginning 
on  November  26,  2003.  and  extending  through  Novembe7 
25,  2005, 

Import  and  export  a  combined  total  of  natural  gas  from  Can- 
ada, beginning  on  July  12.  2003,  and  extending  through  July 
11.  2005, 

Import  and  export  a  combined  total  of  natural  gas  from  and  to 
Canada,  and  Mexico,  beginning  on  December  1.  2003,  and 
extending  through  November  30,  2005, 

Import  natural  gas  from  Canada,  beginning  on  December  1, 
2003,  and  extending  through  November  30.  2005, 

Import  and  export  a  combined  total  of  natural  gas  from  and  to 
Canada  and  Mexico,  beginning  on  October  1 .  2003.  and  ex- 
tending through  September  30,  2005. 

Import  and  export  a  combined  total  of  natural  gas  from  and  to 
Mexico,  beginning  on  November  31,  2003.  and  extending 
through  October  31.  2005. 
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[FR  Doc.  03-27020  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Funding  Opportunity  Announcement 

AGENCY:  National  Energy  Technology 
Laborator\',  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  availability  of  a 
funding  opportunity  announcement. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Funding  Opportunity 
Announcement  No.  DE-PS26— 
04NT42031  entitled  "Support  of 
Advanced  Fossil  Resource  Conversion 
and  Utilization  Research  by  Historically 
Black  Colleges  and  Universities  and 
Other  Minority  Institutions."  The 
Department  of  Energy  announces  that  it 
intends  to  conduct  a  competitive 
Funding  Opportunity  Announcement 
and  award  Financial  Assistance  (Grants) 
to  U.S.  Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  in  support  of 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Applications  will  be  subjected  to  a 
comprehensive  technical  review  and 
awards  will  be  made  to  a  select  number 
of  applicants  based  on  the  scientific 
merit  of  the  application,  relevant 
program  policy  factors,  and  the 
availability  of  funds.  Collaboration  with 
private  industr\'  is  encouraged. 

DATES:  The  Funding  Opportunity 
Announcement  will  be  available  on  the 
"Industry  Interactive  Procurement 
-  System"  (UPS)  Web  page  located  at 
http://e-center.doe.gov  in  the  first 
quarter  of  Fiscal  Year  2004  .Applicants 
can  obtain  access  to  the  Funding 
Opportunity  Announcement  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://\v\^^^■. netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 

Miltenberger.  .MS  107.  L'.S.  Department 
of  Energy.  National  Energy  Technology 
Laboratory-.  P.O.  Box  880.'3610  Collins 
Ferr\-  Road.  Morgantown.  W\'  26.507- 
0880.  E-mail  Address: 
Susan.MiItenbergenLnetl.doe.gov. 
Telephone  Numlser:  (304)  285-4083. 
SUPPLEMENTARY  INFORMATION: 
Approximately  SUO  million  of  DOE 
funding  is  planned  to  award  between  5 
to  7  projects  from  this  Financial 
Opportunity  Assistance.  Awards  are 
expected  to  be  made  in  the  third  quarter 
of  Fiscal  Year  2004. 


The  intent  of  the  Fossil  Energy  HBCU/ 
OMI  Program  is  to  establish  a 
mechanism  for  cooperative  HBCU/OMI 
research  and  development  projects:  to 
provide  faculty  and  student  support  at 
the  institutions;  to  foster  private  sector 
participation  and  interaction  with 
HBCU/OMIs  in  fossil  energy  research 
and  development;  to  provide  for  the 
exchange  of  technical  information;  to 
raise  the  overall  level  of 
competitiveness  by  the  HBCU/OMIs 
with  other  institutions  in  the  field  of 
fossil  research;  and  to  increase  the 
number  of  opportunities  in  the  areas  of 
science,  engineering  and  technical 
management  for  HBCU/OMIs.  The 
collaborative  involvement  of  HBCU/ 
OMls  and  the  private  sector  help  to 
ensure  a  future  supply  of  technically 
competent  managers,  scientists, 
engineers,  and  technicians.  The  Program 
will  also  serve  to  maintain  and  upgrade 
the  educational,  training,  and  research 
capabilities  of  our  HBCU/OMIs  in  the 
fields  of  science,  engineering,  and 
technical  management,  and  provide  the 
talent  for  an  improved  utilization  of  the 
nation's  fossil  fuel  resources. 

Therefore,  the  DOE's  National  Energy 
Technology  Laborator\'  (NETL)  invites 
HBCU/OMIs.  in  collaboration  with  the 
private  sector,  to  submit  applications  for 
innovative  research  and  development  of 
advanced  concepts  related  to  fossil 
energy  utilization  and  conversion.  The 
overall  purpose  of  this  collaborative 
effort  is  to  improve  prospective  U.S. 
commercial  capabilities,  and  to  increase 
scientific  and  technical  understanding 
of  the  chemical  and  physical  processes 
involved  in  the  conversion  and 
utilization  of  fossil  fuels,  thereby 
broadening  fossil  resource  and 
technology  benefits  to  our  commerce 
and  the  consumer.  Thus.  HBCU/OMI 
faculty  members  and  their  institutions, 
in  collaboration  with  the  private  sector, 
are  strongly  encouraged  to  undertake 
fossil  energy-related  research  and 
development.  Pursuant  to  10  CFR 
600.6(b),  eligibility  for  award  under  the 
subject  Solicitation  is  restricted  to 
HBCU/OMIs.  HBCU/OMIs  are  defined 
by  the  Office  of  Civil  Rights  (OCR),  U.S. 
Department  of  Education.  The  Web  site 
address  for  the  OCR  list  is  http:// 
i\-\v-\v. ed.gov/about/offices/list/ocr/ 
edlite-rninorit\inst.html.  Statutory 
authority  for  this  Program  is  provided 
bv  Public  Law  95-224.  as  amended  by 
97-258. 

Grant  applications  are  sought  in 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
fuel  conversion  and  utilization  in  the 
eight  (8)  technical  topics  specified 
below.  The  Technical  Topics  have 
uindergone  revision  from  prp\  ious 


Solicitations  due  to  recent  changes  in 
the  energy  industrv'  and  the  realignment 
of  the  Office  of  Fossil  Energy,  Technical 
Topics  1  through  7  are  considered  to  be 
in  the  HBCU/OMI  Core  Program.  The 
Core  Program  is  intended  to  maintain 
and  upgrade  educational,  training,  and 
research  capabilities.  Private  section 
collaboration  is  strongly  encouraged  in 
the  Core  Program.  Technical  Topic  No. 
8  is  considered  to  be  in  the  Faculty/ 
Student  Exploratory'  Research  Training 
Grant  Program. 

While  all  Technical  Topics  are  of 
importance  to  the  Fossil  Energy 
programs,  areas  which  are  emerging  as 
higher  priority  include  the  following:  (a) 
Problems  related  to  Global  Climate 
Change  and  Greenhouse  gases 
(especially  carbon  dioxide);  (b) 
Materials  (as  related  to  advanced  power 
system  components  and  advanced 
separations);  (c)  Catalysis  (for  improved 
reaction  chemistr\',  higher  efficiencies, 
short  residence  times,  etc.);  (d) 
Computer  Modeling  (especially  related 
to  Advanced  Power  System  scenarios 
for  fossil  energy,  and  advanced  Coal 
Characterization  related  to  fossil  and 
biomass  carbon  as  a  feedstock,  solid 
fuels,  and  co-processing);  (••)  Control 
and  Characterization  of  Mercurv'  and 
fine  particulate  (PM;  5);  (f)  Computer 
Enhancements  and  Reser\'oir  Modeling 
as  related  to  oil  and  gas  recovery:  (g) 
Continued  Emphasis  on  flooding  issues 
and  geoscience  as  related  to  improved 
oil  and  gas  recovery  technologies:  and 
(h)  Optimization  for  Oil  Well 
Completions  and  Stimulations. 
Prospective  applicants  should  be  aware 
of  the  technical  issues  that  NETL 
considers  a  higher  priority  to  the  HBCU/ 
OMI  Program  at  this  time  as  they  may 
be  used  in  guiding  the  selection  of 
products  for  award. 
Technical  Topic  1 — Advanced 

Environmental  Control  Technologies 

for  Coal 
Technical  Topic  2 — Advanced  Coal 

Utilization 
Technical  Topic  3 — Clean  Fuels 

Technology' 
Technical  Topic  4a — Heavy  Oil 

Upgrading  and  Processing 
Technical  Topic  4b — Oil  Sands 
Technical  Topic  5 — Advanced 

Recovery.  Completion/Stimulation, 

and  Geoscience  Technologies  for  Oil 
Technical  Topic  6 — Natural  Gas 

Supply,  Storage  and  Processing 
Technical  Topic  7 — Fuel  Cells 
Technical  Topic  8 — Faculty/Student 

Exploratory  Research  Training  Grants 

This  is  the  only  topic  (Topic  eight  (8)] 
under  this  Program  Solicitation  that 
does  not  have  private  sector 
collaboration  as  a  goal  in  consideration 
of  an  ripplication. 
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Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  vou 
will  also  be  able  to  register  with  IIPS. 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  !IPS_HelpDpsk<&e- 
centfr.doegov  The  solicitation  will 
only  be  made  available  in  IIPS.  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests,  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Morgantown,  WV  on  October  17, 

200:1 

Dale  A.  Siciliano, 

Dmctor.  Acquisition  and  Assistance  Division. 
[FR  Doc.  03-27019  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Continuation  of  Solicitation  for  the 
Office  of  Science  Financial  Assistance 
Program— Notice  DE-FG01-04ER04- 
01 

agency:  U.S.  Department  of  Energy. 

ACTION:  .Annual  notice  of  continuation 
of  dvailability  of  grants  and  cooperative 
agreements. 

summary:  The  Office  of  Science  (SC)  of 
the  Department  of  Energy  (DOE)  hereby 
announces  its  continuing  interest  in 
receiving  grant  applications' for  support 
of  work  in  the  following  program  areas: 
Basic  Energy  Sciences.  High  Energv 
Physics.  Nuclear  Physics,  Advanced 
Scientific  Computing  Research,  Fusion 
Energy  Sciences,  Biological  and 
Environmental  Research,  and  Energy 
RcM'arch  Analvses  On  September  3, 
lfl«2.  DOE  published  in  the  Federal 
Register  the  Office  of  Energy  Research 
Financial  Assistance  Program  (now- 
called  the  Office  of  Science  Financial 
.Assistance  Program).  10  CFR  part  605. 
Final  Rule,  which  contained  a 
solicitation  for  this  program. 
Information  about  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes  and 
other  policies  and  procedures  are 
specified  in  10  CFR  part  605. 


DATES:  Applications  may  be  submitted 
at  any  time  in  response  to  this  Notice  of 
Availability 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  DE-FGOl- 
04ER04-01  must  be  sent  electronically 
by  an  authorized  institutional  business 
official  through  DOE's  Industry 
Interactive  Procurement  System  (IIPS) 
at:  http://e-center.doe.gov  (see  also 
http://www.sc.doe.gov/production/ 
grants/grants. html).  IIPS  provides  for 
the  posting  of  solicitations  and  receipt 
of  applications  in  a  paperless 
environment  via  the  Internet.  In  order  to 
submit  applications  through  IIPS  your 
business  official  will  need  to  register  at 
the  IIPS  Web  site.  IIPS  offers  the  option 
of  using  multiple  files:  please  limit 
submissions  to  one  volume  and  one  file 
if  possible,  with  a  maximum  of  no  more 
than  four  files.  Color  images  should  be 
submitted  in  IIPS  as  a  separate  file  in 
PDF  format  and  identified  as  such. 
These  images  should  be  kept  to  a 
minimum  due  to  the  limitations  of 
reproducing  them.  They  should  be 
numbered  and  referred  to  in  the  bodv  of 
the  technical  scientific  application  as 
Color  image  1 .  Color  image  2,  etc. 
Questions  regarding  the  operation  of 
IIPS  may  be  E-mailed  to  the  IIPS  Help 
Desk  at:  HeipDesk@pr.doe.gov,  or  you 
may  call  the  help  desk  at:  (800)  683- 
0751.  Further  information  on  the  use  of 
IIPS  by  the  Office  of  Science  is  available 
a[:  http ://m\-w. sc.doe.gov/production/ 
grants/ grants. html}. 

If  you  are  unable  to  submit  the 
application  through  UPS,  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  science  at:  (301)  903-5212  or 
(301)  903-3604,  in  order  to  gain 
assistance  for  submission  through  IIPS 
or  to  receive  special  approval  and 
instruction  on  how  to  submit  printed 
applications. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  published  annuallv  and 
remains  in  effect  until  it  is  succeeded  by 
another  issaance  by  the  Office  of 
Science.  This  annual  Notice  DE-FGOl- 
04ER04-01  succeeds  Notice  03-01, 
which  was  published  October  17,  2002. 

It  is  anticipated  that  approximatelv 
$400  million  will  be  available  for  grant 
and  cooperative  agreement  awards  in 
Fiscal  Year  2004.  The  DQE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  Notice. 

The  following  program  descriptions 
are  offered  to  provide  more  in-depth 


information  on  scientific  and  technical 
areas  of  interest  to  the  Office  of  Science: 

1.  Basic  Energy  Sciences 

The  Basic  Energy  Sciences  (BES) 
program  supports  fundamental  research 
in  the  natural  sciences  and  engineering 
leading  to  new  and  improved  energv 
technologies  and  to  understanding  and 
mitigating  the  environmental  impacts  of 
energy  technologies.  The  four  long-term 
measures  of  the  program  are: 

•  Design,  model,  fabricate, 
characterize,  analyze,  assemble,  and  use 
a  variety  of  new  materials  and 
stnictures,  including  metals,  alloys, 
ceramics,  polymers,  biomaterials  and 
more — particularly  at  the  nanoscale — for 
energy-related  applications. 

•  Understand,  model,  and  control 
chemical  reactivity  and  energv  transfer 
processes  in  the  gas  phase,  in  solutions, 
at  interfaces,  and  on  surfaces  for  energy- 
related  applications,  employing  lessons 
from  inorganic,  organic,  self-assembling, 
and  biological  systems. 

•  Develop  new  concepts  and  improve 
existing  methods  for  solar  ener3v 
conversion  and  other  major  energy 
research  needs  identified  in  the  2003 
Basic  Energy  Sciences  Advisory 
Committee  workshop  report,  Basic 
Research  Needs  to  Assure  a  Secure 
Energy  Future. 

•  Conceive,  design,  fabricate,  and  use 
new  instruments  to  characterize  and 
ultimately  control  materials. 

The  science  areas  and  their  objectives 
are  as  follows: 

(a)  Materials  Sciences  and  Engineering 

The  objective  of  this  program  is  to 
increase  the  fundamental  understanding 
of  phenomena,  properties,  and  behavior 
important  to  materials  that  will 
contribute  to  improving  current  energy 
technologies  and  developing  new 
energy  technologies.  Disciplinarv  areas 
where  basic  research  is  supported 
include  materials  physics,  condensed 
matter  physics,  materials  chemistrv, 
engineering  physics,  and  related 
disciplines  where  the  emphasis  is  on 
the  science  of  materials.  Product 
development,  demonstration,  and 
surveys  and  process  optimization 
studies  for  existing  commercial 
materials  are  not  within  the  scope  of 
this  solicitation. 

Program  Contact:  Phone — (301)  903- 
3427:  Web  site:  http://ww\v. sc.doe.gov/ 
bes/dms/in  dex.htm . 

(b)  Chemical  Sciences 

The  objective  of  this  program  is  to 
develop  and  enhance  fundamental 
understanding  in  the  chemical  sciences 
that  contributes  to  the  overall  goal  of 
developing  new  sources  of  energy  and 
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imprn\inp  processes  for  using  existing 
energy  resources  in  an  efficient  and 
environmentally  sound  manner. 
Disciplinary  areas  where  basic  research 
is  supported  include  atomic,  molecular, 
and  optical  sciences;  physical, 
inorganic,  and  organic  chemistry: 
chemical  physics;  photochemistry; 
radiation  chemistry;  anahiical 
chemistry;  separations  science;  actinide 
chemistr\ ;  and  chemical  engineering 
sciences. 

Program  Contact:  Phone — (301)  903- 
5804;  Web  site:  http://i\-i'ii,v.sc. doe.gov/ 
bes/chm/chmhome.html. 

(c)  Geosciences 

The  objective  of  this  program  is  to 
develop  a  quantitative  and  predictive 
understanding  of  geologic  processes 
related  to  energy  and  environmental 
quality.  The  program  emphasizes  cross- 
cutting  basic  research  that  will  improve 
understanding  of  reacti\'e  geochemical 
transport  and  other  subsurface  processes 
and  properties  and  how  to  image  them 
using  techniques  ranging  from  electrons, 
x-rays  or  neutrons  to  electromagnetic 
and  seismic  waves.  Applications  of  this 
fundamental  understanding  might 
include  transport  of  contaminant  fluids, 
hydrocarbons,  sequestered  carbon 
dioxide,  or  performance  prediction  for 
repository  sites.  The  emphasis  is  on  the 
disciplinary  areas  of  geochemistry 
geophysics,  geomechanics,  and 
hydrogeology  with  a  focus  on  the  upper 
levels  of  the  earth's  crust.  Particular 
emphasis  is  on  processes  taking  place  at 
the  atomic  and  molecular  scale.  Specific 
topical  areas  receiving  emphasis 
include:  high  resolution  geophysical 
imaging;  rock  physics,  physics  of  fluid 
transport,  and  fundamental  properties 
and  interactions  of  rocks,  minerals,  and 
fluids.  Program  Contact:  Phone — (301) 
903-4061;  Web  site;  http:// 
i%-w\v.sc.doe.gov/bes/geo/geohome.htm}. 

id)  Energy  Biosciences 

The  objective  of  this  program  is  to 
generate  an  understanding  of 
fundamental  biological  mechanisms  in 
plants  and  microorganisms.  The 
emphasis  is  on  understanding  biological 
processes  that  will  be  the  foundation  for 
technology  developments  related  to 
DOEs  mission  to  achieve 
environmentally  responsible  production 
and  conversion  of  renewable  resources 
for  fuels,  chemicals,  and  other  energy- 
enriched  products.  This  program  has 
special  requirements  for  the  submission 
of  preapplications.  when  to  submit,  and 
the  length  of  the  applications. 
Applicants  are  encouraged  to  contact 
the  program  regarding  these 
requirements.  Program  Contact:  Phone — 
(301)  903-2873;  E-mail— 


energy.biosciences@science.doe.gov; 
Web  site;  bttp://i\'W'w.scJence.doe.gov/ 
bes/eh/ehhome  html. 

2.  High  Energj'  Physics 

The  primary  objectives  of  this 
program  are  to  explore  the  fundamental 
interactions  of  matter  and  energy, 
including  the  unseen  forms  of  matter 
and  energy  that  dominate  the  universe: 
to  understand  the  ultimate  unification 
of  fundamental  forces  and  particles;  to 
search  for  possible  new  dimensions  of 
space;  and  to  investigate  the  nature  of 
time  itself.  The  research  falls  into  three 
broad  categories;  experimental  research, 
theoretical  research,  and  a  program  of 
advanced  R&D  in  accelerator  and 
particle  detector  science  and 
technology.  The  goal  of  the  R&D 
program  is  to  enable  the  design  and 
fabrication  of  the  instrumentation 
needed  for  the  physics  research. 

hi  support  of  these  broad  scientific 
objectives,  the  High-Energy  Physics 
program  has  established  specific  long- 
term  goals  that  correspond  very  roughly 
to  current  research  priorities,  and  are 
representative  of  the  program; 

•  Measure  the  properties  and 
interactions  of  the  heaviest  known 
particle  (the  top  quark)  in  order  to 
understand  its  particular  role  in  the 
Standard  Model. 

•  Measure  the  matter-antimatter 
asymmetry  in  many  particle  decay 
modes  with  high  precision. 

•  Discover  or  rule  out  the  Standard 
Model  Higgs  particle,  thought  to  be 
responsible  for  generating  mass  of 
elementary'  particles. 

•  Determine  the  pattern  of  the 
neutrino  masses  and  the  details  of  their 
mixing  parameters. 

•  Confirm  the  existence  of  nev^r 
supersymmetric  (SUSY)  particles,  or 
rule  out  the  minimal  SUSY  "Standard 
Model"  of  new  physics. 

•  Directly  discover,  or  rule  out,  new 
particles  which  could  explain  the 
cosmological  "dark  matter '. 

All  grant  proposals  should  address 
one  or  more  of  these  goals,  or  else 
explain  how  the  proposed  research 
supports  the  broad  scientihc  objectives 
outlined  above.  More  information  on  the 
program  and  the  scientific  research  it 
supports  can  be  found  at  our  Web  site: 
http://doe-hep.hep.net/. 

Program  Contact:  (301)  903-3624. 

3.  Nuclear  Physics 

The  Nuclear  Physics  program 
supports  basic  research,  technical 
developments  and  world-class 
accelerator  facilities  to  expand  our 
fundamental  understanding  of  the 
interactions  and  structures  of  atomic 
nuclei  and  nuclear  matter,  and  an 


understanding  of  the  forces  of  nature  as 
manifested  in  nuclear  matter.  Today,  the 
reach  of  nuclear  physics  extends  from 
the  quarks  and  gluons  that  form  the 
substructure  of  the  once-elementary 
protons  and  neutrons,  to  the  most 
dramatic  of  cosmic  events — supernovae. 
These  and  many  other  diverse  activities 
are  driven  by  five  broad  questions 
articulated  recently  by  the  Nuclear 
Science  Advisory  Committee  (NSAC)  in 
the  Opportunities  in  Nuclear  Science:  A 
Long-Range  Plan  for  the  Next  Decade. 
The  four  subprogram  areas  and  their 
objectives  are  organized  around 
answering  these  five  key  questions. 
Research  activities  supported  by  the 
Office  of  Nuclear  Physics  are  aligned 
with  and  contribute  to  the  overall 
progress  of  the  following  long  term 
performance  measures: 

•  Make  precision  measurements  of 
fundamental  properties  of  the  proton, 
neutron  and  simple  nuclei  for 
comparison  with  theoretical 
calculations  to  provide  a  quantitative 
understanding  of  their  quark 
substructure, 

•  Recreate  brief,  tiny  samples  of  hot, 
dense  nuclear  matter  to  search  for  the 
quark-gluon  plasma  and  characterize  its 
properties. 

•  hivestigate  new  regions  of  nuclear 
structure,  study  interactions  in  nuclear 
matter  like  those  occurring  in  neutron 
stars,  and  determine  the  reactions  that 
created  the  nuclei  of  atomic  elements 
inside  stars  and  supernovae. 

•  Measure  fundamental  properties  of 
neutrinos  and  fundamental  symmetries 
by  using  neutrinos  from  the  sun  and 
nuclear  reactors  and  by  using 
radioactive  decay  measurements. 

The  program  is  organized  into  the 
following  four  subprograms; 

(a)  Medium  Energy  Nuclear  Physics 

This  subprogram  supports 
experimental  research  primarily  at  the 
Thomas  Jefferson  National  Accelerator 
Facility  and  with  the  polarized  proton 
collision  program  at  the  Relativistic 
Heavy  Ion  Collider  (RHIC-Spin), 
directed  at  answering  the  first  key 
question:  What  is  the  structure  of  the 
nucleon?  Detailed  investigations  of  the 
structure  of  the  nucleon  are  aimed  at 
understanding  how  these  basic  building 
blocks  of  matter  are  constructed  from 
the  elementary  quarks  and  gluons  of 
Quantum  Chromo-Dynamics  (QCD)  and 
how  complex  interactions  among  them 
generate  all  the  properties  of  the 
nucleon,  including  its  electromagnetic 
and  spin  properties.  New  knowledge  in 
this  area  would  also  allow  the  nuclear 
binding  force  to  be  described  in  terms 
of  QCD,  thus  providing  a  path  for 
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understanding  the  structure  of  atomic 
nuclei  from  first  principles. 

Program  Contact:  (301)  903-3904. 

(b)  Heavy  Ion  Nuclear  Physics 

This  subprogram  supports 
experimental  research  primarily  at  the 
Relativistic  Heavy  Ion  Collider  (RHIC) 
directed  at  answering  the  second 
question:  What  are  the  properties  of  hot 
nuclear  matter?  At  extremely  high 
temperatures,  such  as  those  that  existed 
in  the  early  universe  immediately  after 
the  "Big  Bang."  normal  nuclear  matter 
IS  believed  to  revert  to  its  primeval  state 
called  the  quark-gluon  plasma.  This 
research  prtjgram  aims  to  recreate 
extremely  small  and  brief  samples  of 
this  high  energy  density  phase  of  matter 
in  the  laboratory  by  colliding  heav^' 
nuclei  at  relativistic  energies.  At  much 
lower  temperatures,  nuclear  matter 
passes  through  another  phase  transition 
from  a  Fermi  liquid  to  a  Fermi  gas  of 
free  roaming  nucleons;  understanding 
this  phase  transition  is  also  a  goal  of  the 
subprogram. 

Program  Contact:  (301)  903-4702. 

(c)  Low  Energy  Nuclear  Physics 

This  subprogram  supports 
experimental  research  directed  at 
understanding  the  remaining  three 
questions:  What  is  the  structure  of 
nucleonic  matter?  Forefront  nuclear 
structure  research  lies  in  studies  of 
nuclei  at  the  limits  of  excitation  energy, 
deformation,  angular  momentum,  and 
isotopic:  stability.  The  properties  of 
nuclei  at  these  extremes  are  not  known 
and  such  knowledge  is  needed  to  test 
and  drive  improvement  in  nuclear 
models  and  theories  about  the  nuclear 
many-body  system.  What  is  the  nuclear 
microphysics  of  tlie  universe? 
Knowledge  of  the  detailed  nuclear 
structure,  nuclear  reaction  rates,  half- 
lives  of  specific  nuclei,  and  the  limits  of 
nuclear  existence  at  both  the  proton  and 
neutron  drip  lines  is  crucial  for 
understanding  the  nuclear  astrophysics 
processes  responsible  for  the  production 
of  the  chemical  elements  in  the 
universe,  and  the  explosive  dynamics  of 
supernovae.  Is  there  new  physics 
beyond  the  Standard  Model?  Studies  of 
fundamental  interactions  and 
symmetries,  including  those  of  neutrino 
oscillations,  are  indicating  that  our 
current  "Standard  Model"  theory  which 
explains  what  the  universe  is  and  what 
holds  it  together  is  incomplete,  opening 
up  possibilities  for  new  discoveries  by 
precision  experiments. 

Program  Contact:  (301)  903-6093. 


(d)  Nuclear  Theory  (Including  the 
Nuclear  Data  Subprogram) 

Progress  in  nuclear  physics,  as  in  any 
science,  depends  critically  on 
improvements  in  the  theoretical 
techniques  and  on  new  insights  diat 
will  lead  to  new  models  and  theories 
that  can  be  applied  to  interpret 
experimental  data  and  predict  new 
behavior.  The  Nuclear  Theory  program 
supports  theoretical  research  directed  at 
understanding  all  five  of  the  central 
questions  identified  in  the  NSAC  2002 
Long  Range  Plan. 

Included  in  the  theory  program  are 
the  activities  that  are  aimed  at  providing 
information  services  on  critical  nuclear 
data  and  have  as  a  goal  the  compilation 
and  dissemination  of  an  accurate  and 
complete  nuclear  data  information  base 
that  is  readily  accessible  and  user 
oriented. 

Program  Contact:  (301)  903-7878. 

4.  Advanced  Scientific  Computing 
Research  (ASCR) 

The  mission  of  the  Advanced 
Scientific  Computing  Research  Program 
is  to  deliver  forefront  computational  and 
networking  capabilities  to  scientists 
nationwide  that  enable  them  to  extend 
the  frontiers  of  science,  answering 
critical  questions  that  range  from  the 
function  of  living  cells  to  the  power  of 
fusion  energy. 

In  order  to  accomplish  this  mission, 
this  program  fosters  and  supports 
fundamental  research  in  advanced 
computing  research  (applied 
mathematics,  computer  science  and 
networking),  and  operates 
supercomputer,  networking,  and  related 
facilities  to  enable  the  analysis, 
modeling,  simulation,  and  prediction  of 
complex  phenomena  important  to  the 
Department  of  Energy. 

The  following  long-term  goals  will  be 
indicators  of  ASCR's  success  in  meeting 
its  mission. 

•  Develop  mathematics,  algorithms, 
and  software  that  enable  effective 
models  of  complex  systems,  including 
highly  nonlinear  or  uncertain 
phenomena,  or  processes  that  interact 
on  vastly  different  scales  or  contain  both 
discrete  and  continuous  elements. 

•  Develop,  through  the  GTL 
partnership  with  HER,  the 
computational  science  capability  to 
model  a  complete  microbe  and  a  simple 
microbial  community. 

Mathematical,  Information,  and 
Computational  Sciences  Subprogram 

This  subprogram  is  responsible  for 
carrying  out  the  primary  mission  of  the 
ASCR  program:  discovering,  developing, 
and  deploying  advanced  scientific 


computing  and  communications  tools 
and  operating  the  high  performance 
computing  and  network  facilities  that 
researchers  need  to  analyze,  model, 
simulate,  and — most  importantly — 
predict  the  behivior  of  complex  natural 
and  engineered  systems  of  importance 
to  the  Office  of  Science  and  to  the 
Department  of  Energy. 

The  computing,  networking 
middleware  required  to  meet  Office  of 
Science  needs  exceed  the  state-of-the-art 
by  a  wide  margin.  Furthermore,  the 
algorithms,  software  tools,  the  software 
libraries  and  the  distributed  software 
environments  needed  to  accelerate 
scientific  discovery  through  modeling 
and  simulation  are  beyond  the  realm  of 
commercial  interest,  to  establish  and 
maintain  DOE's  modeling  and 
simulation  leadership  in  scientific  areas 
that  are  important  to  its  mission,  the 
MICS  subprogram  employs  a  broad,  but 
integrated  research  strategy.  The  basic 
research  portfolio  in  applied 
mathematics  and  computer  science 
provides  the  foundation  for  enabling 
research  activities,  which  includes 
efforts  to  advance  tiigh-performance 
networking,  to  develop  software  tools, 
software  libraries  and  software 
environments.  Results  from  enabling 
research  supported  by  the  MICS 
subprogram  are  used  by  computational 
scientists  supported  by  other  Office  o\ 
Science  and  other  DOE  programs. 
Research  areas  include: 

(a)  Applied  Mathematics 

Research  on  the  underlying 
mathematical  understanding  and 
numerical  algorithms  to  enable  effective 
description  and  prediction  of  physical 
systems,  such  as  fluids,  magnetized 
plasmas,  or  protein  molecules.  This 
includes,  for  example,  methods  for 
solving  large  systems  of  partial 
differential  equations  on  parallel 
computers,  techniques  for  choosing 
optimal  values  for  parameters  in  large 
systems  with  hundreds  to  hundreds  of 
thousands  of  parameters,  improving  our 
understanding  of  fluid  turbulence,  and 
developing  techniques  for  reliably 
estimating  the  errors  in  simulations  of 
complex  physical  phenomena. 

(b)  Computer  Science 

Research  in  computer  science  to 
enable  large  scientific  applications 
through  advances  in  massively  parallel 
computing  such  as  scalable  and  fault 
tolerant  operating  systems  for  parallel 
computers,  programming  models  such 
as  development  of  the  Message  Passing 
Interface  (MPI)  model  that  has  become 
an  industry  standard,  performance 
modeling  and  assessment  tools, 
interoperability  and  infrastructure 
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methodology,  and  large  scale  data 

management  and  visualization.  The 
development  of  new  computer  and 
computational  science  techniques  will 
allow  scientists  to  use  the  most 
advanced  computers  without  being 
overwhelmed  by  the  compie.xitv  of 
rewriting  their  codes  with  each  new 
generation  of  high  performance 
architectures. 

(c)  Network  Environment  Research 

Research  to  develop  and  deplov  high- 
performance  network  and  collaborative 
technologies  to  support  distributed 
high-end  science  applications  and  large- 
scale  scientific  collaborations.  The 
current  focus  areas  include  but  are  not 
limited  to  ultra  high-speed  transport 
protocols,  dynamic  bandwidth 
allocation  services,  network 
measurement  and  analysis,  cvber 
security  systems,  and  advanced 
application  layer  services  that  make 
easy  for  scientists  to  effectivelv  and 
efficiently  access  and  use  distributed 
resources,  such  as  advanced  services  for 
group  collaboration,  secure  services  for 
remote  access  of  distributed  resources, 
and  innovative  technologies  for  sharing, 
controlling,  and  managing  distributed 
computing  resources.  Program  Contact; 
(301) 903-5800. 

5.  Fusion  Energy-  Sciences 

The  Fusion  Energ\'  Sciences  (FES) 
program  supports  the  Department's 
Energy  Security  and  World-Class 
Scientific  Research  Capacity  goals.  The 
FES  program  goal  is  to  advance  plasma 
science,  fusion  science,  and  fusion 
technology — the  knowledge  base  needed 
for  an  economically  and 
environmentally  attractive  fusion  energy 
source.  FES  supports  basic  and  applied 
research,  encourages  technical  cross- 
fertilization  with  the  broader  U.S. 
science  community,  and  uses 
international  collaboration  to 
accomplish  this  goal. 

The  FES  program  contributes  to  the 
Energy  Security  goal  through 
participation  in  ITER,  an  experiment  to 
study  and  demonstrate  the  sustained 
burning  of  fusion  fuel.  This  proposed 
international  collaboration  will  provide 
an  unparalleled  scientific  research 
opportunity  and  will  test  the  scientific 
and  technical  feasibility  of  fusion 
power:  ITER  is  also  the  penultimate  step 
before  a  demonstration  fusion  power 
plant.  Assuming  a  successful  outcome 
of  ongoing  ITER  negotiations,  in  Fiscal 
Year  2005.  FES  scientists  and  engineers 
will  be  supporting  the  technical  R&D 
and  preparations  to  start  project 
construction  in  Fiscal  Year  2006. 

The  FES  program  contributes  to  the 
World-Class  Scientific  Research 


Capacity'  goal  by  managing  a  program  of 
fundamental  research  into  the  nature  of 
fusion  plasmas  and  the  means  for 
confining  plasma  to  yield  energy.  This 
includes:  (1)  Exploring  basic  issues  in 
plasma  science;  (2)  developing  the 
scientific  basis  and  computational  tools 
to  predict  the  behavior  of  magnetically 
confined  plasmas;  (3)  using  the 
advances  in  tokamak  research  to  enable 
the  initiation  of  the  burning  plasma 
physics  phase  of  the  FES  program;  (4) 
exploring  innovative  confinement 
options  that  offer  the  potential  of  more 
attractive  fusion  energy  sources  in  the 
long  term;  (5)  developing  the  cutting 
edge  technologies  that  enable  fusion 
facilities  to  achieve  their  scientific 
goals;  and  (6)  advancing  the  science^ 
base  for  innovative  materials  to 
establish  the  economic  feasibility  and 
environmental  quality  of  fusion  energy. 

The  overall  eflort  requires  operation 
of  a  set  of  unique  and  diversified 
experimental  facilities,  ranging  from 
smaller-scale  university  programs  to 
large  national  facilities  that  require 
extensive  collaboration.  These  facilities 
provide  scientists  with  the  means  to  test 
and  extend  theoretical  understanding 
and  computer  models — leading 
ultimately  to  an  improved  predictive 
capability  for  fusion  science. 

In  Fiscal  Year  2005.  operation  of 
fusion  facilities  wdll  be  increased  to 
create  greater  opportunity  for  scientists 
to  address  the  large  backlog  of  proposed 
experiments,  many  of  them  relevant  to 
ITER  design  and  operation.  Fabrication 
of  the  National  Compact  Stellarator  will 
also  continue  with  a  target  of  Fiscal 
Year  2007,  for  the  initial  operation  of 
this  innovative  new  confinement  system 
which  is  the  product  of  advances  in 
physics  understanding  and  computer 
modeling.  In  addition,  work  will  be 
initiated  on  the  Fusion  Simulation 
Project — a  joint  effort  with  the  Office  of 
Advanced  Scientific  Computing 
Research — to  provide  an  integrated 
simulation  and  modeling  capability  for 
magnetic  fusion  energy  confinement 
systems  over  a  15-year  development 
period. 

There  will  be  three  performance 
measures,  for  10  years  out,  that  will 
demonstrate  that  progress  is  being  made 
towards  meeting  the  overall  program 
goal.  These  measures  are: 

1.  Predictive  Capability  for  Burning 
Plasmas:  Develop  a  predictive  capability 
for  key  aspects  of  burning  plasmas  using 
advances  in  theory  and  simulation 
benchmarked  against  a  comprehensive 
experimental  database  of  stability, 
transport,  wave-particle  interaction,  and 
edge  effects. 

2.  Configuration  Optimization: 
Demonstrate  enhanced  fundamental 


understanding  of  magnetic  confinement 
and  improved  basis  for  future  burning 
plasma  experiments  through  research  on 
magnetic  confinement  configuration 
optimization. 

3.  Inertial  Fusion  Energy  and  High 
Energy  Density  Physics:  Develop  the 
fundamental  understanding  and 
predictability  of  high  energy  density 
plasmas  for  potential  energy 
applications. 

Research  Division 

This  Division  is  responsible  for 
overseeing  the  Science  and  Technology 
subprograms  as  well  as  most  of  the 
facility  operations  subprogram  (not 
including  ITER)  within  the  FES.  The 
Science  subprogram  seeks  to  develop 
the  physics  knowledge  base  needed  to 
advance  the  FES  program.  Research  is 
conducted  on  medium  to  large-scale 
confinement  devices  to  study  physics 
issues  relevant  to  fusion  and  plasma 
physics  and  to  the  production  of  fusion 
energy.  Experiments  on  these  devices 
are  used  to  explore  the  limits  of  specific 
confinement  concepts,  as  well  as  study 
associated  physical  phenomena. 
Specific  areas  of  interest  include:  (1) 
Reducing  plasma  energy  and  particle 
transport  at  high  densities  and 
temperatures;  (2)  understanding  the 
physical  laws  governing  stability  of  high 
pressure  plasmas:  (3)  investigating 
plasma  wave  interactions:  (4)  studying 
and  controlling  impurity-  particle 
transport  and  exhaust  in  plasmas:  and 
(5)  understanding  the  interaction  and 
coupling  among  these  four  issues  in  a 
fusion  experiment. 

Research  is  also  carried  out  in  the 
following  areas:  (1)  Basic  plasma 
science  directed  at  furthering  the 
understanding  of  fundamental  processes 
in  plasmas;  (2)  theory  and  modeling  to 
provide  the  understanding  of  fusion 
plasmas  necessary  for  interpreting 
results  from  present  experiments, 
planning  future  experiments,  and 
designing  future  confinement  devices; 
(3)  atomic  physics  and  the  development 
of  new  diagnostic  techniques  for 
support  of  confinement  experiments;  (4) 
innovative  confinement  concepts;  and 
(5)  high  energy  density  physics  and 
issues  that  support  the  development  of 
Inertial  Fusion  Energy  (IFE).  The  high 
energy  density  physics  necessary  for  IFE 
target  development  is  carried  out  by  the 
Office  of  Defense  Programs  in  the 
Department  of  Energy's  National 
Nuclear  Security  Agency. 

The  Technology  subprogram  supports 
the  advancement  of  fusion  science  in 
the  nearer-term  by  carrying  out  research 
on  technological  topics  that:  (1)  Enable 
domestic  experiments  to  achieve  their 
full  performance  potential  and  scientific 
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research  goals:  (2)  permit  scientific 
e.xploitation  of  the  performance  gains 
being  sought  from  physics  concept 
improvements:  (3)  allow  the  U.S.  to 
enter  into  international  collaborations 
gaining  access  to  experimental 
conditions  not  available  domestically; 
and  (4)  explore  the  science  underlying 
these  technrjjogicai  advances. 

The  Technology  subprogram  supports 
pursuit  of  fusion  energy  science  for  the 
longer-term  by  conducting  research 
aimed  at  innovative  technologies, 
designs  and  materials  to  point  toward 
an  attractive  fusion  energy  vision  and 
affordable  pathways  for  optimized 
fusion  development.  Program  Contact: 
(301)  903-4095  N.  Anne  Davies. 

6.  Biological  and  Environmental 
Research  Program 

For  mnre  than  50  years  the  Biological 
and  Environmental  Research  (BER) 
Program  has  been  investing  to  advance 
environmental  and  biomedical 
knowledge  connected  to  energy.  The 
BER  program  provides  hmdamental 
science  to  underpin  the  business  thrusts 
of  the  Departments  strategic  plan. 
Through  its  support  of  peer-reviewed 
research  at  national  laboratories, 
universities,  and  private  institutions, 
the  program  develops  the  knowledge 
needed:  (1)  To  identify,  understand,  and 
anticipate  the  long-term  health  and 
environmental  consequences  of  energy 
production,  development,  and  use:  and 
(2)  to  develop  biology  based  solutions 
that  address  DOE  and  National  needs. 

The  following  indicators  establish 
specific  long  term  goals  in  Scientific 
Advancement  that  the  BER  program  is 
committed  to,  and  progress  can  be 
measured  against. 

•  Life  Sciences:  Characterize  the 
multi  protein  complexes  (or  the  lack 
thereof)  involving  a  scientifically 
significant  fraction  of  a  microbe's 
proteins.  Develop  computational  models 
to  direct  the  use  and  design  of  microbial 
communities  to  clean  up  waste, 
sequester  carbon,  or  produce  hydrogen. 

•  Climate  Change  Research:  Deliver 
improved  climate  data  &  models  for 
policy  makers  to  determine  safe  levels 
of  greenhouse  gases  for  the  Earth 
system.  By  2013,  substantially  reduce 
differences  between  observed 
temperature  and  model  simulations  at 
subcontinental  scales  using  several 
decades  of  recent  data. 

•  Environmental  Remediation: 
Develop  science-based  solutions  for 
cleanup  and  long-term  monitoring  of 
DOE  contaminated  sites.  Bv  2013,  a 
significant  fraction  of  DOE's  long-term 
stewardship  sites  will  employ  advanced 
biology-based  clean  up  solutions  and 
science-based  monitors. 


•  Medical  Applications  and   . 
Measurement  Science:  Develop 
intelligent  biomimetic  electronics  that 
can  both  sense  and  correctly  stimulate 
the  nervous  system  and  new 
radiopharmaceuticals  for  disease 
diagnosis. 

All  grant  proposals  should  address 
one  or  more  of  these  measures  and/or 
explain  how  the  proposed  research 
supports  the  broad  scientific  objectives 
outlined  above.  More  information  on  the 
program  and  the  scientific  research  it 
supports  can  be  found  at  our  Web  site: 
h  ttp://wwv/i  sc.  doe.gov/ober/. 

(a)  Life  Sciences  Research 

Research  is  focused  on  using  DOE's 
unique  resources  and  facilities  to 
develop  fundamental  knowledge  of 
biological  systems  that  can  be  used  to 
address  DOE  needs  in  clean  energy, 
carbon  sequestration,  and 
environmental  cleanup  and  that  will 
underpin  biotechnology  based  solutions 
to  energy  challenges.  The  objectives  are: 

(1)  To  develop  the  experimental  and, 
together  with  the  Advanced  Scientific 
Computing  Research  program,  the 
computational  resources,  tools,  and 
technologies  needed  to  understand  and 
predict  the  complex  behavior  of 
complete  biological  systems,  principally 
microbes  and  microbial  communities; 

(2)  to  take  advantage  of  the  remarkable 
high  throughput  and  cost-effective  DNA 
sequencing  capacity  at  the  Joint  Genome 
Institute  to  meet  the  DNA  sequencing 
needs  of  the  scientific  community 
through  competitive,  peer-reviewed 
nominations  for  DNA  sequencing;  (3)  to 
develop  and  support  DOE  national  user 
facilities  for  structural  biology  at 
synchrotron  and  neutron  sources;  (4)  to 
develop  novel  research  and 
^computational  tools  that  provide  the 
basis  for  understanding  and  predicting 
the  responses  of  complex  biological 
systems,  information  needed  to  develop 
biotechnology  solutions  for  energy  and 
environmental  challenges;  (5)  to  use 
model  organisms  to  understand  human 
genome  organization,  human  gene 
function  and  control,  and  the  functional 
relationships  between  human  genes  and 
proteins  at  a  genomic  scale:  (6)  to 
understand  and  characterize  the  risks  to 
human  health  from  exposures  to  low 
levels  of  radiation;  and  (7)  to  anticipate 
and  address  ethical,  legal,  and  social 
implications  arising  from  BER- 
supported  biological  research. 

Program  Contact:  (301)  903-5468. 

(b)  Medical  Applications  and 
Measurement  Sciences 

The  research  is  designed  to  develop 
the  beneficial  applications  of  nuclear 
and  other  energy-related  technologies 


for  bio-medical  research,  medical 
diagnosis  and  treatment.  The  objectives 
are:  (1)  To  utilize  innovative 
radiochemistry  to  develop  new 
radiotracers  for  medical  research, 
clinical  diagnosis  and  treatment;  (2)  to 
develop  the  next  generation  of  non- 
invasive nuclear  medicine 
instrumentation  technologies,  such  as 
positron  emission  tomography;  (3)  to 
develop  advanced  imaging  detection 
instrumentation  capable  of  high 
resolution  from  the  sub-cellular  to  the 
clinical  level;  and  (4)  to  utilize  the 
unique  resources  of  the  DOE  in 
engineering,  physics,  chemistry  and 
computer  sciences  to  develop  the  basic 
tools  to  be  used  in  biology  and 
medicine,  particularly  in  imaging 
sciences,  photo-optics  and  biosensors. 
Program  Contact:  (301)  903-3213. 

(c)  Environmental  Remediation 

This  research  delivers  the  scientific 
knowledge,  tools,  and  enabling 
discoveries  in  biological  and 
environmental  research  to  reduce  the 
costs,  risks,  and  schedules  associated 
with  the  cleanup  of  the  DOE  nuclear 
weapons  complex;  to  extend  the 
frontiers  of  biological  and  chemical 
methods  for  remediation:  to  discover  the 
fundamental  mechanisms  of 
contaminant  transport  in  the 
environment;  to  develop  cutting  edge 
molecular  tools  for  investigating 
environmental  processes;  and  to 
develop  an  understanding  of  the 
ecological  impacts  of  remediation 
activities.  Research  priorities  include 
bioremediation,  contaminant  fate  and 
transport,  nuclear  waste  chemistry  and 
advanced  treatment  options,  and  the 
operation  of  the  William  R.  Wiley 
Environmental  Molecular  Sciences 
Laboratory  (EMSL)  and  the  Savannah 
River  Ecology  Laboratory  (SREL).  The 
research  performed  for  this  program  will 
provide  fundamental  knowledge  on  a 
broad  range  of  remediation  problems. 
Program  Contact:  (301)  903-4902. 

(d)  Climate  Change  Research 

The  program  seeks  to  understand  the 
basic  physical,  chemical,  and  biological 
processes  of  the  Earth's  atmosphere, 
land,  and  oceans  and  how  these 
processes  may  be  affected  by  energy 
production  and  use.  The  research  is 
designed  to  provide  data  that  will 
enable  an  objective  assessment  of  the 
potential  for,  and  the  consequences  of, 
human-induced  climate  change  at  global 
and  regional  scales.  It  also  provides  data 
and  models  to  enable  assessments  of 
mitigation  options  to  prevent  such  a 
change.  The  program  is  comprehensive 
with  an  emphasis  on:  (1)  Understanding 
and  simulating  the  radiation  balance 
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from  the  ?urface  of  the  Earth  to  the  top 
of  the  atmosphere  (inchiding  the  effect 
of  clouds,  water  vapor,  trace  gases,  and 
aerosols);  (2)  enhancing  and  evaluating 
the  quantitative  models  necessarv  to 
predict  natural  climatic  variability  and 
possible  human-caused  climate  change 
at  global  and  regional  scales;  (3) 
understanding  and  simulating  both  the 
net  e.xchange  of  carbon  dioxide  between 
the  atmosphere,  terrestrial  and  ocean 
systems,  and  the  effects  of  climate 
change  on  the  global  carbon  cycle;  (4) 
understanding  ecological  effects  of 
climate  change;  (5)  improving 
approaches  to  integrated  assessments  of 
effects  of.  and  options  to  mitigate, 
climatic  change;  and  (6)  basic  research 
directed  at  understanding  options  for 
sequestering  excess  atmospheric  carbon 
dioxide  in  terrestrial  ecosystems  and  the 
ocean,  including  potential 
environmental  implications  of  such 
sequestration. 
Program  Contact:  (301)  903-3281. 

7.  Energy  Research  Analyses 

This  program  supports  energy 
research  analyses  of  the  Department's 
basic  and  applied  research  activities. 
Specific  objectives  include  assessments 
to  identify  any  duplication  or  gaps  in 
scientific  research  activities,  and 
impartial  and  independent  evaluations 
of  scientific  and  technical  research 
efforts.  Consistent  with  these  overall 
objectives,  this  program  conducts 
numerous  research  studies  to  assess 
directions  in  science  and  to  identify-  and 
assess  new^  and  improved  approaches  to 
science  management.  Program  Contact: 
(202) 586-9942. 

8.  Experimental  Program  To  Stimulate 
Competitive  Research  (EPSCoR) 

The  objective  of  the  EPSCoR  program 
is  to  enhance  the  capabilities  of  EPSCoR 
states  to  conduct  nationally  competitive 
energy-related  research  and  to  develop 
science  and  engineering  manpower  to 
meet  current  and  hiture  needs  in 
energy-related  fields.  This  program 
addresses  basic  research  needs  across  all 
of  the  Department  of  Energy  research 
interests.  Research  supported  by  the 
EPSCoR  program  is  concerned  with  the 
same  broad  research  areas  addressed  by 
the  Office  of  Science  programs  that  are 
described  in  this  notice.  The  EPSCoR 
program  is  restricted  to  applications, 
which  originate  in  21  states  (Alabama, 
Alaska.  Arkansas,  Hawaii,  Idaho, 
Kansas.  Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska. 
Nevada.  New  Mexico,  North  Dakota. 
Oklahoma.  South  Carolina.  South 
Dakota.  Vermont,  West  Virginia,  and 
Wyoming)  and  the  commonw-ealth  of 
Puerto  Rico.  It  is  anticipated  that  only 


a  limited  number  of  new  competitive 
research  grants  will  be  awarded  under 
this  program  subject  to  the  availability 
of  funds.  Program  Contact:  Phone  (301) 
903-3427;  Web  site;  http:// 
\u\-w.sc. doe.gov/bes/EPSCoR/index. htm. 

Issued  in  Washington.  DC  on  October  21, 
2003 

Ralph  H.  DeLorenzo, 

Acting  Associate  Director  of  Science  for 
Resource  Management. 

[FR  Doc.  03-27021  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP99-301-088  and  GT01-25- 
007] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

October  17,  2003. 

Take  notice  that  on  October  14,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  four  agreements  with  PCS 
Nitrogen  Ohio.  L,P.,  et  al.  in  compliance 
with  the  Commissions  May  23,  2003 
Order  in  the  above-referenced  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
approoriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://\\'w\v.ferc. gov  using  the  eLibrarv 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  e-Filing. 

Protest  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretan-. 

[FR  Doc.  E3-00108  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-200-1 1 3} 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Partial 
Compliance  Filing 

October  17.  2003.. 

Take  notice  that  on  October  15,  2003, 
CenterPoint  Energy-  Gas  Transmission 
Company  (CEGT)  filed  certain 
documents  identified  by  the 
Commission's  September  15,  2003 
Order  which  CEGT  committed  to 
provide  by  October  15.  2003.  in  its 
request  for  p'artial  extension  of  the 
general  compliance  deadline. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulators'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pailies  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http -.//wiA-w. fere. gov  using  the  eLibrar>- 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18' CFR  385.2001(a)(l)(iii)  aild  the 
instructions  on  the  Commission's  web 
site  under  the  e-Filing  link. 

Protest  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00115  Filed  10-24-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES04-3-000] 

Golden  Spread  Electric  Cooperative, 
Inc.;  Notice  of  Application 

October  17.  2()0:i 

Take  notice  that  nn  October  10.  2003. 
the  Golden  Spread  Electric  Oioperative, 
Inc.  (Golden  Spread)  submitted  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  unsecured  short- 
term  and  intermediate  term  notes  in  the 
amount  not  to  exceed  Si 60  million  with 
the  National  Rural  Cooperative 
Financing  Corporation  or  with  other 
hanking  institutions. 

Golden  Spread  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE..  VVashmgton,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  mav  be  viewed  on  the 
Commission's  web  site  at  bttp:// 
lv1^^^■.  fprc.gov.  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excludmg  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCXJnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  November  6,  2003. 

Magalie  R.  Salas, 

Serretan'. 

[FR  Dor.  E3-00111  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 7 -01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-^74-006] 

Maritimes  &  Norttieast  Pipeline,  L.L.C; 
Notice  of  Compliance  Filing 

October  17,  2003. 

Take  notice  that  on  October  14,  2003, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  tendered  for  filing  a 
response  to  a  Commission  Staff  data 
request  dated  October  1.  2003. 

Maritimes  states  that  copies  of  its 
filing  will  be  served  to  all  parties  of 
record  in  the  RPOO-4  74-000 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the 
'eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18'CFR  385.2001  (a)(l)(iii)  and  the 
•  instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Protest  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretary'. 

|FR  Doc.  E3^0113  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES04-2-000] 

Michigan  Electric  Transmission 
Company,  LLC;  Notice  of  Application 

October  17,  2003. 

Take  notice  that  on  October  10,  2003, 
the  Michigan  Electric  Transmission 


Company,  LLC  (METC)  submitted  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  notes,  bonds  or 
other  forms  of  debt  for  refinancing 
existing  or  subsequent  debt  in  an 
amount  not  to  exceed  S235  million. 

METC  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energv  Regulatorv  C^ommission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.  fere. gov.  using  the  eLibrarv 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208—3676,  or  for  TTY. 
contact  (202)  502-8659  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  31 .  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00110  Filed  10-24-03;  8.45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP04-8-000] 

Notice  of  Application;  Northwest 
Pipeline  Corporation 

October  17.  2003. 

Take  notice  that  on  October  14,  2003, 
Northwest  Pipeline  Corporation 
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(Northwest),  P.O.  Box  58900.  Salt  Lake 
City.  Utah  84158.  filed  in  Docket  No. 
CP04-8-000.  an  application  pursuant  to 
Section  7(b)  nf  the  Natural  Gas  Act 
(NGA).  as  amended,  and  Part  157  of  the 
Commission  regulations,  for 
authorization  to  abandon  operation  of 
three  portable  compressor  units  to 
provide  supplemental  capacity  to  its 
existing  Kemmerer.  Pegram  and  Lava 
Hot  Springs  compressor  stations  in 
Wyoming  and  Idaho,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
web  site  at  http://i\iuv.  fere. gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhnfSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659. 

Any  questions  concerning  this 
application  may  be  directed  to  Gary  K. 
Kotter.  Manager.  Certificates  and  Tariffs. 
Northwest  Pipeline  Corporation,  P.  O. 
Box  58900.  Salt  Lake  City.  Utah  84158- 
0900.  at  (801)  584-711 7  or  fax  (801) 
584-7764. 

There  are  two  wa\  s  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  bv  the 
Secretary  of  the  Conmiission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 


taken,  but  the  filing  ota  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests,  comments  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0116  Filed  10-24-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES04-01-000] 

PPL  Electric  Utilities  Corporation: 
Notice  of  Application 

Oclober  17.  2003. 

Take  notice  that  on  October  10,  2003. 
PPL  Electric  Utilities  Corporation, 
submitted  an  application  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  short- 
term  indebtedness  in  an  aggregate  face 
amount  not  to  exceed  S600  million. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
l^^^■w.fe^c.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FEHCUnlmeSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-^659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  November  6.  2003. 

Magalie  R.  Salas, 

Secretar}'. 

[FR  Doc.  E3-00109  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comrriission 


[Docket  No.  P-51 6-3801 

South  Carolina  Coastal  Conservation 
League  and  American  Rivers, 
Complainants,  v.  South  Carolina 
Electric  &  Gas  Company.  Respondent: 
Notice  of  Complaint 

October  17,  2003. 

Take  notice  that  on  September  9. 
2003.  as  amended  on  October  15,  2003, 
South  Carolina  Coastal  Conser\'ation 
League  and  American  Rivers 
(Complainants)  filed  with  the  Federal 
Regulatory-  Commission  (Commission)  a 
complaint  against  South  Carolina 
Electric  &  Gas  Company  (Respondent), 
licensee  of  the  Saluda  Project  No.  516. 
Complainants  allege  that  Respondent  is 
operating  the  project  in  a  manner  such 
that  the  standard  for  dissolved  oxygen 
in  the  reach  of  the  Saluda  River  below 
the  project  is  not  being  met,  and  request 
that  Respondent  be  ordered  to  comply 
with  that  standard. 

Respondent's  answer  to  the  complaint 
and  all  comments,  protest,  and  motions 
to  intervene  from  any  other  person 
desiring  to  be  heard  on  this  matter  must 
be  filed  with  the  Commission's 
Secretary  at  888  First  Street.  NE.. 
Washington.  DC  20426,  on  or  before  the 
date  shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

The  answer  to  the  complaint,  as  well 
as  comments,  protests,  and  motions  to 
intervene,  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  filing. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  under  the  "eFiling"  link  in 
the  Documents  &  Filing  section  of  the 
Commission's  web  site  at  wwM.ferc.gov. 
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The  Commission  strongly  encourages 
electronic  filing.  • 

The  complaint  is  available  for  review 
in  the  Commission's  Public  Reference 
Room  2A,  and  may  also  be  viewed  on 
the  Commission's  web  site  using  the 
"eLibrarv"  link.  For  assistance  with  the 
C>)mmission's  web  site,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  call 
toll-free  (866)  208-3676,  for  TTY.  call 
(202) 502-8659. 

Comment  Date:  November  4.  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  £3-00112  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-:M)00] 

Tennessee  Cms  Pipeline  Company; 
Notice  of  Tariff  Filing 

October  17.  2003. 

Take  notice  that  on  October  1,  2003. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Third  Revised  Sheet  No. 
405E  with  cin  effective  date  of  November 
1.  2003. 

Tennessee  states  that  the  filing  is 
being  made  in  order  to  provide  more 
fle.xibility  to  its  current  firm 
transportation  service,  by  primarily 
modifving  the  timeframe  within  which 
transportation  service  can  be  sold 
Tennessee  states  that  it  also  proposes  to 
adopt  a  timeline  in  order  to  provide 
claritv  on  the  requirements  and  timing 
for  the  future  sales  of  capacity. 

Any  person  desiring  to  be  heard  oi  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulators  Commission. 
888  First  Street,  NE  ,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  .-Ml  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www. fere. gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  la'CFR  385.2001(a)(l)(iii)  and  the 
insti'uctions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  October  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00114  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


I 

[FRL-7578-7^ 

Meeting  of  the  Ozone  Transport 
Commission 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  2003  Fall  Meeting  of  the 
Ozone  Transport  Commission  (OTC). 
This  meeting  will  explore  options 
available  for  reducing  ground-level 
ozone  precursors  in  a  multi-pollutant 
context — particularly  from  the 
transportation  sector. 
DATES:  The  meeting  will  be  held  on 
November  12,  2003  starting  at  1  p.m. 
(EST),  and  November  13,  2003  starting 
at  8:30  a.m.  (EST). 
ADDRESSES:  Ramada  Plaza  Resort 
Oceanfront,  5700  Atlantic  Avenue, 
Virginia  Beach,  VA  23451;  (757)  428- 
7025. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Katz.  U.S.  Environmental 
Protection  Agency,  Region  111,  1650 
Arch  Street,  Philadelphia.  PA  19103; 
(215)  814-2100.  For  Documents  and 
Press  Inquiries  Contact:  Ozone 
Transport  Commission.  444  North 
Capitol  Street  NW.,  Suite  638, 
Washington,  DC  20001;  (202)  508-3840; 
e-mail;  ozone@otcair.org:  Web  site: 
h  ttp  ://wiv\v.  o  tcair.  org. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air-Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  "Ozone 
Transport  Region"  (OTR)  Hampshire, 
New  Jersey.  New  York.  Permsylvania, 
Rhode  Island,  Vermont,  parts  of  Virginia 
and  the  District  of  Columbia.  The  _- 
purpose  of  the  Ozone  Transport 


Commission  is  to  deal  with  ground  level 
ozone  formation,  transport,  and  control 
within  the  OTR.  The  purpose  of  this 
notice  is  to  announce  that  the  OTC  will 
meet  on  November  12-13,  2003  at  the 
address  noted  earlier  in  this  notice.  This 
meeting  will  explore  options  available 
for  reducing  ground-level  ozone 
precursors  in  a  multi-pollutant 
context — particularly  from  the 
transportation  sector.  Section  176A(b){2) 
of  the  Clean  Air  Act  Amendments  of 
1990  specifies  that  the  meeting  of  the 
Ozone  Transport  Commission  is  not 
subject  to  the  provisions  of  the  Federal 
Advisory  Committee  Act.  This  meeting 
will  be  open  to  the  public  as  space 
permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda  are 
available  from  the  OTC  office  (202)  508- 
3840  (by  e-mail:  ozone@otcair.org  or  via 
our  Web  site  at  http://www.otcaiT.org]. 

Dated;  October  20,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  111. 
[FRDoc.  03-27030  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7578-8] 

Science  Advisory  Board  Staff  Office; 
Environmental  Economics  Advisory 
Committee  of  the  Science  Advisory 
Board,  Panel  on  the  Environmental 
Economics  Research  Strategy; 
Notification  of  a  Public  Advisory 
Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency.  Science  Advisory  Board  Staff 
Office  is  announcing  a  public  meeting  of 
the  Science  Advisory  Board's  (SAB's) 
Environmental  Economics  Advisorv 
Committee  (EEAC).  The  EEAC  will' 
convene  as  the  Panel  on  the 
Environmental  Economics  Research 
Strategy  to  review  the  EPA's  draft 
Environmental  Economics  Research 
Strategy. 

DATES:  The  meeting  will  take  place  on 

Friday.  November  14.  2003  from  8:30 

a.m.  until  approximately  4  p.m.  Eastern 

Time. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Hilton  Arlington  &  Towers.  950  N. 

Stafford  St..  Arlington.  VA  22203. 

phone  (877) 233-9330. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
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information  regarding  this  meeting  may 
contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer  (DFO).  yia 
telephone/yoice  mail  at  (202)  564-4558: 
mail  at  U.S.  EPA  SAB  (1400A).  1200 
PennsyKania  Aye..  N\V..  Room  6450, 
Washington.  DC.  20460,  or  via  e-mail  at 
miller. tom(a  epa.gov.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
\uuv.epa.pov/^ah. 

SUPPLEMENTARY  INFORMATION:  Summary: 
The  U.S.  Environmental  Protection 
Agency  Science  Advisory  Board  Staff 
Office  is  providing  this  notification  of 
an  upcoming  meeting  of  the  Science 
Advisory  Board's  Panel  on  the 
Environmental  Economics  Research 
Strategy  to  receive  briefings  on  and  to 
conduct  deliberations  on  the  EPA  draft 
"Environmental  Economic  Research 
Strategy.  " 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  This 
committee  of  the  SAB  will  comply  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  and  all 
appropriate  SAB  procedural  policies. 

Background:  The  EPA  Science 
Advisory  Board  was  asked  by  the 
National  Center  for  Environmental 
Economics  (NCEE)  and  the  Office  of 
Research  and  Development's  National 
Center  for  Environmental  Research 
(ORD/NCER)  to  review  the  EPA 
Environmental  Economics  Research 
Strategy.  Background  information  on  the 
review,  and  information  on  the  process 
used  to  identifx'  and  consider 
consultants  to  supplement  the  EPA  SAB 
Environmental  Economics  Advisory 
Committee  in  its  conduct  of  this  review 
are  included  in  a  Federal  Register 
notice  published  on  lune  2.3.  2003  (68 
FR  37151). 

Availability  of  Meeting  Materials:  A 
copy  of  the  draft  agenda  for  the  meeting 
that  is  the  subject  of  this  notice  will  be 
posted  on  the  SAB  Web  site  at  [http:// 
WM-U'.  epa.gov/sab/panels/ 
eeaceersapanel .htmPi  approximately  10 
days  before  the  meeting.  Other  material.- 
that  may  be  made  available  for  this 
meeting  may  also  be  posted  on  the  SAB 
Web  site  in  this  time-frame. 

Procedures  for  Providing  Public 
Comments:  It  is  the  policy  of  the  EPA 
Science  Advisory  Board  (SAB)  to  accept 
written  public  comments  of  any  length, 
and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
SAB  expects  that  public  statements 
presented  at  the  PEERS  panel  meetings 
will  not  be  repetitive  of  previously 


submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes  (unless  otherwise  indicated). 
For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  in  writing  (email,  fax  or 
mail — see  contact  information  above)  bv 
close  of  business,  November  7,  2003  in 
order  to  be  placed  on  the  public  speaker 
list  for  the  meeting.  Speakers  should 
bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  participants  and 
public  at  the  meeting.  Written 
Comments:  Although  written  comments 
are  accepted  until  the  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
panel  for  their  consideration.  Comments 
should  be  supplied  to  the  appropriate 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat. 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Access:  Individuals  requiring 
special  accommodation  to  access  this 
meeting,  should  contact  Mr.  Miller  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  October  20,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

[FR  Doc.  03-27031  Filed  10-24-03;  8:45  am] 

BILUNG  CODE  6560-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7579-1] 

Industrial  Pollution  Control  Superfund 
Site.  Jackson.  MS:  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

SUMMARY:  The  United  States 

Environmental  Protection  Agency  is 

proposing  to  enter  into  a  settlement 


with  the  settling  parties  for  recovery  of 
past  response  costs  pursuant  to  section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability 
Act(CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  Industrial  Pollution 
Control  Superfund  Site  located  in 
Jackson.  Hinds  County,  Mississippi. 
EPA  will  consider  pulDlic  comments  on 
the  proposed  settlement  until  November 
26,  2003.  EPA  may  withdraw  from  or 
modify-  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor. 
U.S.  EPA.  Region  4.  Waste  Management 
Division.  61  Forsyth  Street.  SW.. 
Atlanta.  Georgia  30303.  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  the  publication. 

Dated:  October  9.  2003. 
Ray  Strickland, 

Acting  Chief.  Superfund  Enforcement  & 
Information  Management  Brancti.  Waste 
Management  Division. 

[FR  Doc.  03-27032  Filed  10-24-03;  8:45  ami 
BILUNG  CODE  6560-5(>-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0062:  FRL-7333-3] 

Certain  New  Chemicals:  Receipt  and 
Status  Information 

AGENCY:  Envirouiiiental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic    " 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notif\'  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  September  8, 
2003  to  September  30,  2003,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
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Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  bv  the 
docket  ID  number  OPPT-2003-0062 
^nd  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
November  26.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliverv/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham.  Acting  Director, 
Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  2046O- 
0001;  telephone  number:  (202)  554- 
1404:  e-mail  address:  TSCA- 
Ho  tline'9'epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  vou  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitw  consult  thp  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information.'' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0062.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West.  1301  Constitution 
Ave.,  NW.,  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket. 


which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify'  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 


entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery'/courier.  To  ensure  proper 
receipt  by  EPA,  identifv'  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  !f  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
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comments.  Go  directly  to  EPA  Dockets 
at  http:/ /www. epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPPT-2003-0062. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0062 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access  '  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NVV.,  Washington,  DC  20460- 
0001. 

3.  By  hand  deliver}-  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Offirp  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0062 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  IS  (202)  564-8930. 


D.  How  Should  I  Submit  CBI  To  the 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  .You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identifv'  electronically  w-ithin  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copv  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  ybur  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document 


8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify-  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

IT.  Whv  Is  EPA  Taking  this  Action':' 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new-  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventor)'  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new- 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  September  8, 
2003  to  September  30.  2003,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

III.  Rpfcipl  and  Status  Report  t(jr  P.MNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new- 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN:  the  date  the  PMN 
was  received  by  EPA:  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


67  Premanufacture  Notices  Received  From:  09/08/03  to  09/30/03 


Case  No. 


Receivea       Praiected 

Notice         Manutacturer.'Importer 
End  Date  i 


Date 


Use 


Ctiemical 


P-03-0809       09  08  03         lZ'06/03       Cytec  Industries  Inc.      j  (G)  Polymeric  flow  and  foam  control    (G)  Alkyl  polyester- acrylic  copolymer 

additive  for  industrial  coatings 
P-03-0810       09  08  03         12/06/03       Cytec  Industries  Inc.         (G)  Polymeric  flow  and  foam  control     (G)  Alkyl  polyester-acrylic  copolymer 

additive  for  industrial  coatings 
P-03-0811        09/08/03         12/06/03       CBI  (G)  Catalyst  (G)  AciO  amine  salt 
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I.  67  Premanufacture  Notices  Received  From:  09/08/03  to  09/30/03— Continued 


Case  No 


Rece'ved 
Date 


Projected 

Notice         Manufacturer/lmpoier 
End  Date 


Chemical 


P-03-0812       09/08/03         12'06'03       Cyteclndustries  Inc, 


P-03-0813 
P-03-0814 


P-03-0815 
P-03-0816 
P-03-0817 
P-03-0818 
P-03-0819 
P-O3-O820 
P-G 3-0821 
P-G3-0822 

P-03-0823 
P-0 3-0824 
P-G  3-0825 


P-03-G829 
P-0 3-0830 

P-0 3-0831 

P-03-0832 

P-03-0833 

P-03-0834 

P-O3-0e35 


P-03-0837 
P-03-0838 
P-03-0839 

P-03-0840 
P-0 3-0841 
P-03-0842 

P-03-0843 
P-G3-0844 
P-03-0845 


P-03-0846 
P-0 3-0847 
P-03-0848 


0909  03 
09,09/03 


09/1003 
0910  03 
09  10  03 
09' 10  03 
09  10  03 
09.10'03 
090903 
09  10  03 

09  1 0-03 
09. 10  03 
09  1 1  03 


P-03-0826        09, 1 1  03 


P-03-0827        09/11/03 


P-03-0828        09'12'03 


09,12  03 
09/1203 

09/16,03 

09,15  03 

09/12/03 

09/12/03 

09,16,03 


P-03-0836        09/17  03 


09/22  03 
09/22,'03 
09.'22,03 

09/22/03 
09/22/03 
09/15/03 

09/22.03 
09/2203 
09/2203 


09/22'03 
09/2203 
09/22'03 


12  07  03 
120703 


1208  03 
1208/03 
1208,03 
12.08/03 
1208.03 
12  08,03 
120703 
12'08/03 

1 2  08, 03 
1 2  08/03 
12  0903 


CBI 
CBi 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 
CBI 
CBI 


1209/03       CBI 


1209/03        CBI 

I 

12/10/03     '  CBI        - 

-i 

1210.03        CBI 
1210.03        CBI 

1214,03  CBI 

1 2 1 3/03  Basf  Corporation 

12/10/03  CBI 

12/10/03  CBI 


12/14/03     !  Sumitomo  Corporation 
I      of  America  -  Hous- 
ton Office 


12/15/03       Die  Intemational 
(USA),  Inc. 

1 2/20/03       CBI 

1 2'20/03        CBI 

1220/03       Bedoukian  Research 
Inc. 

12/20/03       CBI 

12/20/03       CBI 

l2'13/03       CBI 

12  20/03        CBI 
12'20/03        CBI 
1 2  20/03       Bedoukian  Research 
Inc. 


12/20/03       Bedoukian  Research. 

Inc. 
12/20/03       Bedoukian  Research. 

Inc. 
12/20/03       Bedoukian  Research, 

Inc. 


(G)  Polymeric  flow  and  leveling  addi- 
tive for  industrial  coatings 

(G)  An  open,  non-dispersive  use 

(S)  Ingredient  for  use  in  fragrances 
for  soaps,  detergents,  cleaners  and 
otfier  household  products 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubncant  additive 

(G)  Lubricant  additive 

(G)  Lubncant  additive 

(G)  Lubncant  additive 

(G)  Laminating  adhesive 

(G)  Reaction  intermediate/raw  mate- 
rial 

(S)  Adhesives;  coatings 

(G)  Electrode  matenal 

(G)  Coupling  agent  for  fillers  in  poly- 
mers 

(S)  Thickness  and  rtieology  modifiers 
for  emulsion  paint 


(S)  Thickness  and  rheology  modifiers 
for  emulsion  paint 


(G)  Open  non  dispersive  (resin) 

(G)  Structural  matenal 
(G)  Coating  component 

(S)  Urethane  foam  catalyst 

(S)     Nonionic     surfactant     for    dish- 
washer detergents 
(G)  Specialty  additive 

(G)  Processing  aid 

(S)    Adhesion     promoter    for    poly- 
propylene 


(S)  Binder  for  general  coatings 

(G)  Open  non-dispersive  (resin) 

(G)  Raw  matenal 

(S)  Chemical  intermediate 

(G)  Raw  matenal 

(G)  Photographic  chemical 

(G)  Thermoexpandable  microcapsule 

(G)  Ink  material 

(S)  Inks;  coatings 

(S)  Agncultural  pheromone  for  use  as 
sole  active  ingredient  in  monitonng 
traps  40  CFR  152.10(b)  (not  a 
pesticide):  agricultural  pheromone 
for  use  as  sole  active  ingredient  In 
traps  to  achieve  pest  control.  40 
CFR  152  25(b)(4) 

(S)  Chemical  intermediate 

(S)  Chemical  intermediate 
(S)  Chemical  intermediate 


(G)  Alkyl  polyester-acrylic  copolymer 

(G)  Polymeric  modified  vegetable  oil 
(G)  Wood  extract 


(G)  Sulfurized  vegetable  oil 

(G)  Sulfunzed  vegetable  oil 

(G)  Sulfunzed  vegetable  oil 

(G)  Sulfurized  vegetable  oil 

(G)  Sulfurized  vegetable  oil 

(G)  Sulfurized  vegetable  oil 

(G)  Polyurethane 

(S)  Fatty  acids,  canola-oil.  me  esters* 

(G)  Polybutadiene  prepolymer 
(G)  Lithium  metal  phosphate 
(G)  Sulfur-alkoxysilane 

(G)  Polyalkylene  glycol,  alkyl  ether, 
reaction  products  with 

diisocyanatoalkane  and 

polyalkylene  glycol 

(G)  Polyalkylene  glycol,  alkyl  ether, 
reaction  products  with 

diisocyanatoalkane  and 

polyalkylene  glycol 

(G)  Unsaturated  urethane  acrylate 
resin 

(G)  Telechelic  polyacrylate 

(G)  Copolymer  of  acr/lic  acid  and 
methacrylic  acid  derivatives 

(G)  Tertiary  amine  carboxylic  acid 
compound 

(S)  Alcohols,  C|.  [^-branched  and  lin- 
ear, ethoxylated  propoxylated 

(G)  Di-substituted  stilbenedisulfonic 
acid  salt 

(G)  Derivative  of  a  disubstltuted 
phenylenediamine 

(S)  1-butene,  polymer  with  ethene 
and  1-propene,  chloro-  and 
tetrahydro-2,5-  dioxc-3-furanyl-ter- 
minated 

(G)  Polyester  modified  acrylic  resin 

(G)  Aliphatic  polyisocyanate 
(G)  Benzo  thiadiazine  denvative 
(G)  Mono-halo  substituted  alkene 

(G)  Substituted  benzamine  thio-ettier 

(G)  Benzothiadiazine  derivative 

(G)  Thermoexpandable  microcapsule; 

thermoexpandable  microsphere 
(G)  Styrene  copolymer 
(G)  Epoxy  acrylate 
(S)  7-tetradecen-2-one,  (7z)- 


(G)  Mono-halo-substituted  alkyne 

(G)  14-car1xin  keto-alkyne 

(G)  Mono-halo-substituted  alkyne 
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Case  No 


P-03-O849 
P-0 3-0850 
P-03-0851 
P-03-0852 


P-0 3-0854 
P-0 3-0855 

P-0 3-0856 

P~03-0857 

P-0 3-0858 

P-03-0859 
P-03-0860 

P-C3-OB61 

P-0 3-0862 
P-0 3-086 3 

P-0 3-0864 
P-03-0865 


67  Premanufacture  Notices  Received  From:  09.'08'03  ^o  09  30  03— Continued 


Received       P'^ojected 

n=,to  Notice         Manufactu'er  Inpoler 

^^'^  End  Date 


09/23/03 

09.'23'03 
09  23,03 
09.'15/03 


12/21/03 

12  21 '03 
1Z'21.03 
12/13/03 


OBI 

CBI 
CBI 

Oieoi"  Americas 


inc. 


P-03-0853        09  1503       '12/13/03        Oleon  Americas.  Inc. 


(G)  Open,  non-dispersion  (urethane) 
(G)  Open  non-dispersive  iaiSoe'Sion) 
(S)  Adhesives  for  car 

(S)  Lubricant  additive  e  g  -thickener  in 
hvd'aulic  fluids  ana  a-eases 


09  23  03 
09  22  03 

09  24  03 

09/22/03 

09  22  03 

09.'22'03 

09  25  03 

09/25/03 

09  25  03 
092503 

09  '25  03 
09.2903 


12/21/03 
12/20,/03 

12/22/03 

12/20/03 

12/20/03 

12/20.'03 
12/23.'03 

12/23/03 

12/23/03 
12/23/03 

12/23/03 
12/27/03 


P-0  3-0866       09^9  03 


12/27/03 


CBI 

CBI 

CBI 
CBI 
CBI 

CBI 

Nova  Molecular  Tech- 
nologies, Inc. 

Nova  Molecular  Tech- 
nologies, Inc. 

Nova  Molecular  Tech- 
nologies. Inc. 

Nova  Molecular  Tech- 
nologies, inc. 

CBI 

Champion  Tech- 
nologies, Inc. 


(S)  Lubncant  additive 
dustrial  gear  oils 


engine  and  in- 


Wacker  Chemical  Cor- 
poration 


P-C 3-0867 

1 

09.29/03 

12/27,'03 

Dow  Corning 
tion 

P-0 3-0868 

09'30'03 

12.'28.'03 

CBI 

P-03-0869 

09  30  03 

12/28/03 

Invista  Inc. 

(G)  Grease  aaditive,  component 

(G)  Contained  use  in  energy  produc- 
tion. 

(S)  Intermediate  for  silane  coupling 
agent 

(G)  Non-reactive  additive  in  plastics 
and  resins 

(G)  Non-reactive  additive  in  plastics 
and  resins 

(G)  Raw  matenal 

(S)  Conversion  to  the  2/6  amine 

(S)  Conversion  to  the  2/6-5  amine; 
emulsifier  for  industnal  textile  soft- 
ening; industrial  dye  additive 

(S)  Conversion  to  the  2/6-2  amine 
ethoxylate;  surfactant  intermediate 

(S)  Agncuttural  adjuvant  (wetting 
agent)  for  export 


(G)  Resin  for  protective  industrial 
coating 

(G)  Product  can  be  used  as  a  non- 
corrosive  foamer  in  the  oil  and  gas 
industry,  non-corrosive  can  be  de- 
fined by  the  lack  of  reaction  of  the 
product  with  specific  metallurgies 
used  to  transport  the  product,  how- 
ever, use  in  not  limited  to  the 
metallurgies  commonly  associated 
with  the  gas  and  oil  industry. 

(S)  Bonding  agent  for  offshore  coat- 
ings 


(G)  Softener 

(G)  Glass  epoxy  laminate 

(S)  Emulsifier,  corrosion  inhibitor,  and 
lubncant  for  metalwori<ing  fluid 


(G)  Aqueous  polyurethane  dispersion 
(G)  Aqueous  polyyethane  dispersion 
(G)  Blocked  urethane  polymer 
(S)     Fatty     acids,     C.^-unsaturated, 

dimers,    polymers    with    isostearic 

acid  and  neopentyl  glycol 
(S)     Fatty     acids.     CiK-unsaturated, 

dimers,    polymers    with    neopentyl 

glycol  and  oleic  acid 
(G)  Polyurea 
(G)  Esterified  quaternary  ammonium 

compound 
(G)  Sodium  thiooctanoate 

(G)  Mixed  carboxylic  acid  esters 

(G)  Mixed  carboxylic  acid  esters 

(G)  Benzothiadiazine  denvative 

(S)  Pentanenitnle.  3-[(2- 

ethylhexyl)oxy]-* 
(S)  Ethanol.  2,2'-[I3-[(2- 

ethylhexyl)oxy]pentyllimino]bis- 

(S)  1 -pentanamine.  3-[(2- 

ethylhexyl)oxyl]- 

(S)  Poly(oxy-1 .2-ethanediyl). 

.alpha.. .alpha.'-[[[3-[(2- 
ethylhexyl)oxy]pentyl]lmino]di-2, 1  - 
ethanediyl]bis[.omega.-hydroxy- 

(G)  Styrenated  epoxy  acrylate  poly- 
mer 

(G)  N-acrylic  betaine 


(S)  Siloxanes  and  silicones,  di-me, 
polymers  with  3-[(2- 

aminoethyl)amino]propyl  ph 

silsesquioxanes.  methoxy-termi- 
nated 

(G)  Silicone  quaternary  salt 

(G)  Aminotriazine  modified  cresol 
novolac  resin 

(S)  Cyclododecane.  oxidi£ed.  by- 
products from,  acidified,  oil  phase, 
ethoxylated 


In  Table  II  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


Case  No 


II.  34  NOTICES  OF  Commencement  From,  09.08,03  to  09/30/03 


Received  Date 


Commencement 
Notice  End  Date 


Chemical 


P-00-0203 

09/29/03 

09/19/03 

P-02-0018 

09/09/03 

08/06/03 

P-02-0547 

09/09/03 

08/11/03 

P-02-0653 

09,'25'03 

08/29/03 

P-02-0659 

09,' 17/03 

1  09/11/03 

(G)  Fatty  acid  ester 

(G)  Polyalkoxylated  alkyl  carbamate 

(G)  Dimethyl,  hydridomethyl,  methylalkylsiloxane 

(G)  Polyphenol.  2/>1,3-benzoxa2ine  denvative 

(S)  Stannane,  dimethylbis[[(9z)-l-oxo-9-octadecenyl]oxy]- 
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II.  34  Notices  of  Commencement  From:  09/08/03  to  09/30/03 — Continued 


Case  No 

Received  Date 

Commencement 
Notice  End  Date 

Chiemical 

P-02-0753 

09/25/03 

09/22/03 

(G)  Oxime  ester 

P-02-0782 

09;30;03 

09/26/03 

(G)  Polyalkoxylated  aromatic  chromophore 

P-02-0784 

09/26/03 

09/22/03 

(G)  Polyalkoxylated  aromatic  chiromophore 

P-02-0833 

09/16/03 

09/10/03 

(G)  Aromatic  ether  derivative 

P-02-0990 

09-17  03 

09/05/03 

(S)  L-cysteine,  hexaester  wittn  d-glucitol 

P-03-0100 

09/22,/03 

08/26/03 

(G)  Amine  polymer 

P-03-0152 

09/30,'03 

08/20/03 

(G)  Substituted  silane 

P-03-0236 

09/15/03 

08/27/03 

(S)            Tetradecanoic            acid,            2-[[3-[(1-oxotetradecyl)oxy]-2,2-bis[[(1- 

oxotetradecyl  )oxy]mettiyl]propoxy]methyl]-2-[[(  1  -oxotetradecyl)oxy]methyl] 

-1.3- 

propanediyi  ester 

P-03-0237 

09/30/63 

09/05/03 

(G)  Polyurethane  acrylate  included  polyester  bone 

P-O3-0238 

09/30/03 

09/05/03 

(G)  Acrylate  of  hydroxyimide 

P-03-0307       - 

09/09/03 

08/31/03 

(G)  Azo  nickel  complex 

P-03-0317 

09/17/03 

09/04/03 

(S)    2-propenolc    acid.    2-methyl-,    2-hydroxyethyl    ester,    polymer    with 
dimettiylamino)propyl]-  2-methyl-2-propenamide 

n-[3- 

P-0 3-0386 

09/09/03 

08/11/03 

(G)  Organofunctional  polysiloxane 

P-03-0395 

09/25/03 

08/19/03 

(G)  Stenc  hindered  amine,  oligomer 

P-0 3-0441 

09/26/03 

08/31/03 

(S)  Oxirane,  methyl-,  polymer  with  oxirane,  monoethyl  ether* 

P-03-0476 

09/15  03 

08/11/03 

(G)  Hydroxyfunctional  acn/lic  copolymer 

P~03-0477 

09/10/03 

08/10/03 

(G)  Modified  alkaline  epoxy  resin 

P-03-0508 

09/26/03 

08/18/03 

(G)  Water  dispersible  polyurethane 

P-0 3-0520 

09/24/03 

09-05/03 

(G)  Silicone  resin 

P-03-0523 

09/17/03 

08/19/03 

(G)  Disubstituted  benzene 

P-03-0540 

09/16/03 

08-14/03 

(G)  Hexanedioic  acid,  polymer  with  aliphatic  diols 

P-03-0557 

09/12/03 

08/18/03 

(G)  Polyurethane 

P-0 3-0569 

09/29/03 

08/29/03 

(G)  Saturated  copolyester 

P-0 3-0572 

09/0903 

08/28/03 

(G)  Alkylated  polyamide 

P-0 3-0580 

09/2303 

09/16/03 

(G)  Multifunctional  poiycarbodiimide 

P-03-0593 

09/30/03 

09/18/03 

(G)  Alkoxylated  acetal-denvative 

P-0 3-0595 

09-16/03 

09/10/03 

(G)  Tnalkylaluminum  metal  halide  alkoxide  reaction  product 

P-03-0640 

09/25/03 

09/16/03 

(G)  Epoxy-bisphenol  adduct 

P-03-0655 

09/30/03 

09/17/03               ' 

(S)  Fatty  acids,  corn-oil,  esters  with  propylene  glycol 

List  of  Subjects 

PJrn'ironmcntal  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  October  21.  2003. 
Sandra  R.  Wilkins, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 

Toxics. 

IFR  Doc.  0:3-2703,^  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7578-9] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  the  Pick  Your  Part  Auto 
Wrecking — Hayward 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  (the  -Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 


EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g),  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunitv'  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity'  to  comment  on  its  issuance. 
Under  section  309(g),  any  person  who 
without  authorization  discharges  a 
pollutant  to  a  navigable  water,  as  those 
terms  are  defined  in  section  502  of  the 
Act,  33  U.S.C.  1362,  may  be  assessed  a 
penalty  in  a  "Class  11"  administrative 
penalty  proceeding. 

Class  II  proceedings  under  section 
309(g)  are  conducted  in  accordance  with 
the  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation, 
Termination  or  Suspension  of  Permits" 
("part  22").  40  CFR  part  22.  The 
procedures  through  which  the  public 
may  submit  written  comment  on  a 
proposed  Class  II  order  or  participate  in 
a  Class  11  proceeding,  and  the 
procedures  by  which  a  respondent  may 
request  a  hearing,  are  set  forth  in  part 
22.  The  deadline  for  submitting  public 


comment  on  a  proposed  Class  II  order 
is  forty  (40)  days  after  publication  of 
this  notice. 

On  September  29.  2003,  EPA  filed 
with  Danielle  Carr,  Regional  Hearing 
Clerk.  U.S.  EPA.  Region  IX.  75 
Hawthorne  Street,  San  Francisco. 
Cahfornia  94105.  (415)  972-3871.  the 
following  Administrative  Complaint:  In 
the  Matter  of  Pick  Your  Part  Auto 
Wrecking — Hayward.  Docket  No.  CWA- 
9-2003-0003.  " 

For  the  alleged  violations  set  forth  in 
the  Administrative  Complaint.  EPA 
proposes  to  assess  penalties  of  up  to 
One  Hundred  Thirty-seven  Thousand 
and  Five  Hundred  Dollars  (.S137.500)  for 
violations  of  NPDES  Permit  No. 
CASOOOOOl  (issued  by  the  California 
State  Water  Resources  Control  Board 
(Order  No.  97-030-DWO))  and  sections 
301(a)  and  308(a)  of  the  Act.  33  U.S.C. 
1311(a).  1318(a),  at  Pick  Your  Part  Auto 
Wrecking — Hayward. 

Procedures  by  which  the  public  may 
comment  on  a  proposed  Class  II  penalty 
or  participate  in  a  Class  II  penaltv 
proceeding  are  set  forth  in  the 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  penalty  is  thirty  days 
after  issuance  of  public  notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  Danielle  Carr.  Regional  Hearing 
Clerk.  U.S.  EPA,  Region  IX.  75 
Hawthorne  Street.  San  Francisco. 
California  94105.  (415)  972-3871.  The 
administrative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Office  identified  above,  and 
the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
Respondent  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment.  EPA  will  issue  no  final 
order  assessing  a  penalty  in  these 
proceedings  prior  to  thirty  (30  days  after 
the  date  of  publication  of  this  notice. 

Dated:  September  30,  2003. 
Alexis  Strauss, 
Director.  Water  Division. 
IFR  Doc.  03-27029  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6560-50-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

National  Environmental  Policy  Act 
Task  Force 

AGENCY:  Council  on  Environmental 

Quality. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Council  on 
Environmental  Quality  (CEQJ 
established  a  National  Environmental 
Policy  Act  (NEPA)  Task  Force  to  review 
the  current  NEPA  implementing 
practices  and  procedures  in  the 
following  areas:  Technology  and 
information  management:  federal  and 
intergovernmentcij  collaboration; 
programmatic  analyses  and  subsequent 
tiered  documents;  and  adaptix'c 
management  and  monitoring.  In  ^ 
addition,  the  NEPA  Task  Force 
reviewed  other  NEP.'\  implementation 
issues  such  as  the  level  of  detail 
included  in  agencies'  procediu-es  and 
documentation  for  promulgating 
categorical  exclusions;  the  structure  and 
documentation  of  environmental 
assessments;  and  other  implementation 
practices  that  would  benefit  federal 
agencies. 

"The  Task  Force  Report  to  the 
Council  on  Environmental  Quality — 
Modernizing  NEPA  Implementation" 


was  published  and  presented  to  CEQ  on 
September  24,  2003.  The  Report 
contains  recommendations  designed  to 
improve  federal  agency  decision  making 
by  modernizing  the  NEPA  process.  To 
further  the  work  of  the  NEPA  Task 
Force,  CEQ  is  holding  a  series  of 
regional  public  roundtables  to  raise 
public  awareness  of  the  NEPA  Task 
Force  draft  recommendations  and 
discuss  the  recommendations  and  their 
implementation.  The  Eastern  Regional 
Roundtable  will  be  held  at  the  Southeast 
Regional  Office  of  the  Pennsylvania 
Department  of  Environmental 
Protection,  Lee  Park  (Suite  6010),  555 
North  Lane  in  Conshohocken, 
Pennsylvania  on  November  13-14. 
2003.  Representatives  from  important 
constituent  groups  that  have  worked  on 
NEPA  issues  have  been  invited  to 
participate  in  a  discussion  of  the 
recommendations.  Announcements  of 
future  roundtables  will  be  published  on 
the  NEPA  Task  Force  Web  site  and  in 
the  Federal  Register. 

DATES:  The  eastern  regional  public 
roundtable  will  be  held  on  November  13 
and  14  at  the  Southeast  Regional  Office 
of  the  Pennsylvania  Department  of 
Environmental  Protection.  Lee  Park 
(Suite  6010).  555  North  Lane  in 
Conshohocken  Pennsylvania,  19428- 
2233.  The  session  on  November  13  will 
begin  at  9  a.m.  and  interested  members 
of  the  public  will  have  an  opportunity 
to  present  their  views  at  3;30  p.m. 
following  the  roundtable  discussion. 
That  session  will  end  in  the  evening 
after  the  public's  views  have  been 
presented.  The  session  on  November  14 
will  begin  at  9  a.m.  and  interested 
members  of  the  public  will  have  an 
opportunity  to  present  their  views  at  11 
a.m.  following  the  roundtable 
discussion. 

ADDRESSES:  Interested  parties  can 
review  the  Task  Force  report  via  the 
CEQ  Web  site  at  http:// 
www.whitehouse.gov/ceq/oT  the  NEPA 
Task  Force  vVeb  site  at 
http:ceq.eh.doe.gov/ntf/.  If  vou  would 
like  a  printed  copy,  please  mail  a 
request  to  The  NEPA  Task  Force.  722 
Jackson  Place,  NW.,  Washington.  DC 
20585,  or  contact  Bill  Perhach  at  (202) 
395—0826  to  request  a  copy. 

Dated:  October  21.  2003. 
James  L.  Connaugliton. 

Chairman,  Council  on  Environmental 

Quality. 

[FR  Doc.  03-26973  Filed  10-24-03;  8:45  am) 

BILLING  CODE  312S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237:  DA  03-3106] 

GSA  Approves  Renewal  of  North 
American  Numbering  Council  Charter 
Through  October  4,  2005 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  October  9.  2003,  the 
Commission  released  a  public  notice 
announcing  GSA  approves  renewal  of 
North  American  Numbering  Council 
charter  through  October  4,  2005.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  renewal  of  the 
North  American  Numbering  Coimcil 
charter. 

DATES:  Renewed  through  October  4, 

2005 

ADDRESSES:  Telecommunications 
Access  Policy  Division,  Wireline 
Competition  Bureau,  Federal 
Communications  Commission,  The 
Portals  II,  445  12th  Street.  SW..  Suite  5- 
A420.  Wa'^hinetnn   DC  20,'-iS4 

FOR  FURTHER  INFORMATION  CONTACT; 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-1466  or  dblue@fcc.gov.  The 
fax  number  is;  (202)  418-2345.  The  TTY 
numbpf  is-  ^202^  418-0484 
SUPPLEMENTARY  INFORMATION:  Released 
October  9.  2003. 

The  GSA  has  renewed  the  charter  of 
the  North  American  Numbering  Council 
(Council)  through  October  4.  2005.  The 
Council  will  continue  to  advise  the 
Federal  Communications  Commission 
(Commission)  on  rapidly  evolving  and 
competitively  significant  numbering 
issues  facing  the  telecommunications 
industry. 

In  October  1995,  the  Commission 
established  the  North  American 
Numbering  Council,  a  federal  advisory 
committee  created  piusuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C,  App.  2  (1988),  to  advise  the 
Commission  on  issues  related  to  North 
American  Numbering  Plan  (NANP) 
administration  in  the  United  States, 
including  local  number  portability 
administration  issues.  The  original 
charter  of  the  Council  was  effective  on 
October  5,  1995,  establishing  an  initial 
two-year  term.  The  first  amended 
charter  was  effective  on  October  5,  1997, 
renewing  the  term  of  the  Council  for 
two  years.  The  second  amended  charter 
was  effective  on  October  5,  1999, 
renewing  the  term  of  the  Council  for 
two  years.  The  third  amended  charter 
was  effective  October  5,  2001,  renewing 
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the  term  of  the  Council  again  for  two 
years. 

Since  the  last  charter  renewal,  the 
Council  has  provided  the  Commission 
with  critically  important 
recommendations  regarding  numbering 
issues.  During  the  term  of  the  prior 
amended  charter,  the  Council  made 
recommendations  on  issues  which 
included:  (1)  Local  Number  Portability 
provisioning  flows:  (2)  Management  and 
Ownership  of  the  Centralized  Toll  Free 
Database  by  an  LLC;  (3)  Use  of 
Telephone  Numbers  as  a  Universal 
Service  Fund  Allocator:  (4)  review  of 
the  definition  of  Intermediate  Numbers; 
(5)  impact  of  Soft  Dial  Tone  service;  (6) 
costs  and  benefits  of  numbering 
resource  optimization  proposals  to 
expand  the  NANP  beyond  10  digits;  (7) 
technical  viability  of  increasing  the 
Pooling  Contamination  Threshold;  (8) 
Pooling  Administration  System 
Forecasting  Requirements;  (9) 
Grandfathered  Wireless  NXX  Codes; 
(10)  NPAC  Change  Management 
Administration;  (11)  possible 
"Jeopardy"  for  Wireless  Number 
Pooling  and  Portability  Deadline;  and 
(12)  Technical  Requirements  for  the 
North  American  Numbering  Plan 
Administrator  (NANPA).  In  May  2002 
and  May  2003.  the  Council  provided  a 
detailed  evaluation  of  the  NANPA's 
performance  for  the  periods  January 
2001-December  2001  and  January  2002- 
December  2002.  respectively.  The 
Council  will  continue  to  evaluate 
NANPA's  performance  annually. 

Moreover,  the  Council  is  presently 
considering  and  formulating 
recommendations  on  other  important 
numbering-related  issues  that  will 
require  work,  beyond  the  term  of  the 
present  charter.  The  term  of  the 
Council's  renewed  charter  begins 
October  5.  2003  and  runs  through 
October  4,  2005. 

The  value  of  this  federal  advisory 
committee  to  the  telecommunications 
industry  and  to  the  American  public 
cannot  be  overstated.  Numbers  are  the 
means  by  which  consumers  gain  access 
to.  and  reap  the  benefits  of  the  public 
switched  telephone  network.  The 
Council's  recommendations  to  the 
Commission  will  facilitate  fair  and 
efficient  numbering  administration  in 
the  United  States,  and  will  ensure  that 
numbering  resources  are  available  to  all 
telecommunications  service  providers 
on  a  fair  and  equitable  basis,  consistent 
with  the  requirements  of  the 
Telernrnmunications  Act  of  1996. 


I 
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Federal  Communications  Commission. 
Cheryl  L.  Callahan, 

Assistant  Chief.  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
[FR  Doc.  03-26961  Filed  10-24-03;  8:45  ami 

BtLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2963] 

Sprint  Corporation's  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in  Virginia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  bi  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  throughout  its 
licensed  service  area  in  the  state  of 
Virginia.    1 

DATES:  Comments  are  due  on  or  before 
November  6.  2003.  Reply  comments  are 
due  on  or  before  November  20,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW., 
Washington.  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instnictions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley,  Attorney,  Wireline 
Competition  Biu'eau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  of  the  Commission's 
Public  Notice,  CC  Docket  No.  96-45. 
released  September  26,  2003.  On  August 
29,  2003,  Sprint  filed  with  the 
Commission  a  petition  pursuant  to 
section  214(e)(6]  of  the  Communications 
Act  of  1934,  as  amended,  seeking 
designation  as  an  ETC  to  receive  federal 
universal  service  support  for  service 
offered  in  portions  of  its  licensed 
service  area  in  Virginia  that  are  served 
by  two  non-rural  incumbent  local 
e.xchange  carriers — Verizon  South, 
Incorporated — VA  (Contel)  and  Verizon 
Virginia,  Incorporated.  Specifically, 
Sprint  contends  that;  the  Virginia  State 
Corporation  Commission  (Virginia 
Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  commercial  mobile  radio 
service  (CMRS)  carriers;  Sprint  satisfies 
all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 


designating  Sprint  as  an  ETC  will  serve 
the  public  interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Virginia  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Virginia 
Commission  by  overnight  express  mail 
to  ensure  that  the  Virginia  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  as  follows:  comments  are  due 
on  or  before  November  6,  2003.  and 
reply  comments  are  due  on  or  before 
November  20,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121.  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  httpj /wwi\'.fcc .gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  an4.the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>.  "  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary'  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
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before  entering  the  building. 
Commercial  dvernight  mail  (other  then 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  ana  Prioritv  Mail 
should  be  addressed  to  445  12th  Street, 
SVV..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copv  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC  20054. 

Pursuant  to  §  1.1206  of  the 
Commissions  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
Permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Garnett. 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau  Telecommunications 
Access  Policy  Division. 

[FR  Doc.  03-26954  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45:  DA  03-2958] 

Sprint  Corporations  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in 
Alabama 

AGENCY:  Federal  Comnumications 
Commission. 

ACTION:  Notice:  solicitation  of 
comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  earner  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  throughout  its 
licensed  service  area  in  the  state  of 
Alabama. 

DATES:  Comments  are  due  on  or  before 
November  6.  2003.  Reply  comments  are 
due  on  or  before  November  20.  2003. 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW,, 
Washington,  DC  20554   See 
SUPPLEMENTARY  INFORMATION  for  further 
fiiin':;  in'^truction--. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley.  Attornev,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  of  th<'  Commission's 
Public  Notice,  CC  Docket  No.  96^5, 
released  September  26,  2003.  On 
September  5,  2003,  Sprint  filed  with  the 
Commission  a  petition  pursuant  to 
section  214(e)(6)  of  the  Communications 
Act  of  1934,  as  amended,  seeking 
designation  as  an  ETC  to  receive  federal 
universal  ser\'ice  support  for  service 
offered  in  portions  of  its  licensed 
service  area  in  Alabama,  that  are  served 
by  three  non-rural  incumbent  local 
exchange  carriers — BellSouth 
Telecommunications,  Incorporated, 
Centur>'Tel  of  Alabama.  LLC  (Northern), 
and  CenturyTel  of  Alabama,  LLC 
(Southern).  Specifically,  Sprint 
contends  that:  The  Alabama  Public 
Ser\'ice  Commission  (Alabama 
Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  commercial  mobile  ratio  service 
(CMRS)  carriers;  Sprint  satisfies  all  the 
statutor\'  and  regulator}'  prerequisites 
for  ETC  designation;  and  designating 
Sprint  as  an  ETC  will  serve  the  public 
interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Alabama  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Alabama 
Commission  by  overnight  express  mail 
to  ensure  that  the  Alabama  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  as  follows:  Comments  are 
due  on  or  before  November  6,  2003,  and 
reply  comments  are  due  on  or  before 
November  20,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/' 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 


number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Ser\'ice  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to 
<ecfs@fcc.go\'>.  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>.  "  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  bv  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  deliven,'.  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Vistronix.  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paoer 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  then 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch.  Office  of 
the  Secretary.  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sher>'l  Todd. 
Telecommunications  Access  Policv 
Division.  Wireline  Competition  Bureau, 
Federal  Communications  Commission. 
445  12th  Street.  SW..  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402, 
Washington.  DC  20054. 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  riiles.  47  CFR  1.1206.  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 
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Federal  Communications  Commission. 
Paul  Gamett, 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau  Telecommunications 
Access  Policy  Division. 
[FR  Doc.  03-26955  Filed  10-24-03;  8:45  am] 

aiLUNG  CODE  6f712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2961] 

Sprint  Corporation's  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in  New 
York 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  this  document,  the 

Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  Federal  universal  service 
support  for  service  offered  throughout 
its  licensed  service  area  in  the  State  of 
New  York. 

DATES:  Comments  are  due  on  or  before 
November  6,  2003.  Reply  comments  are 
due  on  or  before  November  20,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley.  Attorney,  Wireline 
Competition  Bureau. 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  96-45.  released 
September  26,  2003.  On  September  2, 
2003,  Sprint  filed  with  the  Commission 
a  petition  pursuant  to  section  214(e)(6) 
of  the  Communications  Act  of  1934,  as 
amended,  seeking  designation  as  an  ETC 
to  receive  Federal  universal  service 
support  for  service  offered  in  portions  of 
its  licensed  service  area  in  New  York 
that  are  served  by  two  non-rural 
incumbent  local  exchange  carriers — 
Verizon  New  York.  Incorporated  and 
Frontier  Telephone  of  Rochester, 
Incorporated,  a  subsidiary  of  Citizens 
Communications  Co.  Specifically, 
Sprint  contends  that:  The  State  of  New 
York  Department  of  Public  Service  (New 
York  Department  of  Public  Service)  has 
provided  an  affirmative  statement  that  it 
does  not  regulate  commercial  mobile 


radio  service  (CMRS)  carriers;  Sprint 
satisfies  aU  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  Sprint  as  an  ETC  will  serve 
the  public  interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  New  York  Department 
of  Public  Service.  The  Commission  will 
also  send  a  copy  of  this  Public  Notice 
to  the  New  York  Department  of  Public 
Service  by  overnight  express  mail  to 
ensure  that  the  New  York  Department  of 
Public  Service  is  notified  of  the  notice 
and  comment  period. 

Pursuant  to  §§  1 .4 1 5  and  1 .4 1 9  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  as  follows:  comments  are  due 
on  or  before  November  6,  2003,  and 
reply  comments  are  due  on  or  before 
November  20,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  appUcable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  fde  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington.  DC  20002.  The  filing 


hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  then 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW..  Room  5-B540. 
Washington.  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Gamett, 

Acting  Assistant  Division  Chief.  Wireline 
Competition  Bureau.  Telecommunications 
Access  Policy  Division. 

|FR  Doc.  03-26956  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2962] 

Sprint  Corporation's  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in 
Georgia 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  solicitation  of 
comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  ser\'ice  support 
for  service  offered  throughout  its 
licensed  service  area  in  the  state  of  •r- 
Georgia. 
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DATES:  Comments  are  due  on  or  before 
November  6,  2003.  Reply  comments  are 
due  on  or  before  November  20,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Thoma.s  Buckley.  Attorney,  Wireline 
Competition  Bureau. 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  96—45,  released 
September  26.  2003.  On  September  8, 
2003,  Sprint  filed  with  the  Commission 
a  petition  pursuant  to  section  214(e)(6) 
of  the  Communications  Act  of  1934.  as 
amended,  seeking  designation  as  an  ETC 
to  receive  federal  universal  service 
support  for  service  offered  in  portions  of 
its  licensed  service  area  in  Georgia  that 
cover  partial  and  complete  wire  centers 
served  by  BellSouth 
Telecommunications,  Inc.,  a  non-rural 
incumbent  local  exchange  carrier. 
Specifically.  Sprint  contends  that:  The 
Georgia  Public  Service  Commission 
(Georgia  Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  commercial  mobile  radio 
service  (CMRS)  carriers;  Sprint  satisfies 
all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  Sprint  as  an  ETC  will  serve 
the  public  interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Georgia  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Georgia 
Commission  by  overnight  express  mail 
to  ensure  that  the  Georgia  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415. 
1.419,  interested  parties  mav  file 
comments  as  follows:  Comments  are 
due  on  or  before  November  6,  2003,  and 
reply  comments  are  due  on  or  before 
November  20.  2003.  Comments  may  be 
filed  using  the  Commissions  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://w'ww.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copv  of  the 
comments  to  each  docket  or  rulemaking 


number  referenced  in  the  caption  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  bv 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  bv  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  deliverv'.  by  rnmmercial 
oveniight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Natek.  Inc.,  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary*  at  236 
Massachusetts  Avenue.  NE..  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  then  U.S.  Postal 
Service  Express  Mai!  and  Prionty  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street.  SW., 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary .  Marlene  H.  Dortch,  Office  of 
the  Secretary',  Federal  Communications 
Commission 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW..  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 


Federal  Communications  Commission. 

Paul  Gamett, 

Acting  Assistant  Division  Chief,  Wireline 

Competition  Bureau.  Telecommunications 

Access  Policy  Division. 

(PR  Doc.  03-26959  Filed  10-24-03;  8:45  am) 

BILUNG  CODE  671 2-01 -f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No  98-67:  DA  03-3036] 

Hamilton  Relay,  Inc.  and  Hands  On 
Video  Relay  Service.  Inc.  Petitions  for 
Waiver  Extension.  Permanent  Waiver, 
and  Clarification  of  Video  Relay 
Service  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  seeks  public 
comment  on  petitions  filed  for  an 
extension  of  video  relay  service  (VRS) 
waivers,  a  request  for  permanent  waiver 
of  the  requirements  regarding  equal 
access  to  interexchange  Ccirriers,  and 
clarification  that  VRS  providers  are  not 
required  to  provide  speech-to-speech 
(STS),  Spanish  relay  services,  and  the 
application  of  certain  TRS  mandatory 
minimum  standards  to  VRS. 
DATES:  Interested  parties  may  file 
comments  in  this  proceeding  on  or 
before  October  20,  2003.  Reply 
comments  may  be  filed  on  or  before 
October  30,  2003.  Parties  that  may  have 
already  submitted  comments  in  this 
proceeding  need  not  resubmit  those 
comments  unless  they  choose  to  update 
them. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  lackson.  Corsumer  & 
Governmental  Affairs  Bureau.  Disability 
Rights  Office  at  (202)  4-18-2247  (voice).' 
(202)  413-7898  (TTj'),  or  e-mail  at 
Dana.fackson@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  When 
filing  comments,  please  reference  CC 
Docket  No.  98-67.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121,  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://wv^'w.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 


transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  mav  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs®fcc  gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  d()f:ket  or  rulemaking 
number  Filings  can  be  sent  b\  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  bv  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Vistronix,  Inc.,  will  receive  hand- 
deJivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
23f3  Massachu.setts  Avenue,  NE..  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  l.I.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
S\V..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretan,',  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-B204  Washington.  DC  20554. 

Parties  w-ho  choose  to  file  bv  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted,  along  with  three  paper 
copies,  to:  Dana  Jackson.  Consumer  & 
Governmental  Affairs  Bureau,  Disabilitv 
Rights  Office.  445  12th  Street.  SW.. 
Room  6-C410  Washington.  DC  20554 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  97  or 
compatible  software.  The  diskette 
should  he  accompanied  b\-  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 


proceeding  (including  the  lead  docket 
number  in  this  case,  CC  Docket  No.  98- 
67,  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original   "  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW..  Room 
CY-B402,  Washington,  DC  20554. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
subject  to  disclosure. 

Copies  of  any  subsequently  filed 
documents  in  this  matter  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW.. 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  Public  Notice 
may  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 
418-0531  (voice).  (202)  418-7365 
(TTY).  This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at:  http://Www.Jcc.gov/cgb/dro. 

Federal  Coitimunications  Commission. 
P.  June  Taylor, 

Chief  of  Staff,  Consumer  &■  Governmental 

Affairs  Bureau. 

|FR  Doc.  OS-26974  Filed  10-24-03;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  WTiting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  10,  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Randy  and  Jenifer  Trimble, 
Burlington,  Kansas  individually  and  as 
co-trustees  of  the  Randall  L.  Trimble 
Living  Trust,  to  acquire  control  of  Flint 
Hills  Bancshares,  Inc.,  Gridley.  Kansas, 
and  thereby  indirectly  acquire  Citizens 
State  Bank,  Gridley,  Kansas. 

2.  M.D.  Michaelis,  Paula  Sue 
Michaelis.  Donald  E.  Schrag.  and  L. 
Thomas  Veatch.  all  of  Wichita.  Kansas, 
as  trustees  of  the  M.D.  Michaelis  Trust 
F,  the  Paula  ,Sue  Michaelis  Trust  F,  the 
Matthew  Michaelis  Trust  F.  the  Laura 
Haunschild  Trust  F.  and  the  Amy  Loflin 
Trust  F,  to  acquire  control  of  Emprise 
Financial  Corporation.  Wichita.  Kansas, 
and  thereby  indirectly  acquire  Emprise 
Bank.  Wichita.  Kansas;  Emprise  Bank, 
National  Association,  Hays,  Kansas; 
Emprise  Bank,  lola,  Kansas;  and 
Emprise  Bank.  National  Association, 
Hillsboro,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 

Systom.  October  21,  200.'). 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  0:i-2fi965  Filed  10-24-03;  8:45  am) 

BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

SES  Performance  Review  Board 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  to  the  FTC 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Silva,  Director  of  Human 
Resources,  600  Pennsvlvania  Avenue, 
NW..  Washington.  DC  20580.  (202)  326- 
2022. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  the  Performance  Review 
Board  (PRB)  membership  is  required  by 
5  U.S.C.  4314(c)(4).  The  PRB  reviews 
and  evaluates  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor,  and  makes 
recommendations  regarding 
performance  ratings  to  the  Chairman. 


Federal  Register   Vol.  68.  No.  207,Monday,  October  27.  2U03/Notices 


61219 


The  following  individuals  have  been 
designated  to  serve  on  the  Commission's 
Performance  review  Board: 

Rosemarie  A.  Straight,  Executive 

Director.  Chair. 
Howard  J.  Beales.  Director.  Bureau  of 

Consumer  Protection. 
William  E  Kovacic,  General  Counsel. 

Donald  S.  Clark, 

Secretary. 

IFR  Dm    03-27013  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-73-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  3,5).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
(  omments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503,  or  by  fax  to 
(202)  395-6974.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  The  Second  Injury 
Control  and  Risk  Survey  (ICARIS  2) 
Phase  2^New — The  National  Center  for 


Injury  Prevention  and  Control  (NCIPC). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  This  project  will  use 
data  from  a  telephone  sur\'ev  to  measure 
injur} -related  risk  factors  and  guide 
injury  prevention  and  control  priorities 
including  those  identified  as  priorities 
in  Healthy  People  201 0  objectives  for 
the  nation.  Injuries  are  a  major  cause  of 
premature  death  and  disability  with 
associated  economic  costs  of  over  150 
billion  dollars  in  lifetime  costs  for 
persons  injured  each  year.  Healthv 
People  2010  objectives  and  the  recent 
report  from  the  Institute  of  Medicine, 
Reducing  the  Burden  of  Injury,  call  for 
reducing  this  toll. 

In  addition  to  national  efforts,  NCIPC 
funds  injury  control  prevention 
programs  at  the  state  and  local  levels. 
These  programs  need  data  both  to 
establish  their  prevention  priorities  and 
monitor  their  performance.  The  use  of 
outcome  data  (e.g.,  fatal  injuries)  for 
measuring  program  effectiveness  is 
problematic  because  cause-specific 
events  are  relatively  rare  and  because 
data  on  critical  risk  factors  (e.g..  was  a 
helmet  worn  in  a  bike  crash  or  was  a 
smoke  detector  present  at  a  fatal  fire?) 
are  often  missing.  Because  these  risk 
factors  are  early  in  the  causal  chain  of 
injury,  they  are  what  injur>'  control 
programs  target  to  prevent  injuries. 
Accordingly,  monitoring  the  level  of 
injury  risk  factors  in  a  population  can 
help  programs  set  priorities  and 
evaluate  interventions. 

The  first  Injury  Control  and  Risk 
Factor  Survey  (ICARIS),  conducted  in 
1994,  was  a  random  digit  dial  telephone 
survey  that  collected  injury  risk  factor 
and  demographic  data  on  5.238  English- 
and  Spanish-speaking  adults  (greater 
than  or  equal  to  18  years  old)  in  the 


United  States.  Proxy  data  were  collected 
on  3,541  children  <15  years  old.  More 
than  a  dozen  peer-reviewed  scientific 
reports  have  been  published  from  the 
ICARIS  data  on  subjects  including  dog 
bites,  bicycle  helmet  use.  residential 
smoke  detector  usage  and  fire  escape 
practices,  attitudes  toward  violence, 
suicidal  ideation  and  behavior,  and 
compliance  with  pediatric  injury 
prevention  counseling. 

ICARIS-2.  a  national  telephone 
survey  about  injur\',  which  began  in  the 
summer  of  2000.  has  collected  data  on 
more  than  8,700  of  the  targeted  10,200 
respondents  to  date.  The  first  phase  of 
the  survey  was  initiated  as  a  means  for 
monitoring  the  injury  risk  factor  status 
of  the  nation  at  the  start  of  the 
millennium.  The  second  phase  of  the 
survey  is  needed  to  expand  knowledge 
in  areas  investigators  could  not  fully 
explore,  previously.  By  using  data 
collected  in  ICARIS  as  a  baseline,  data 
collected  in  ICARIS-2  Phase-2  will  be 
used  along  with  data  currentlv  being 
collected  (ICARIS-2  Phase-l)'to 
measure  changes  and  gauge  the  impact 
of  injur\'  prevention  policies.  The 
ICARIS-2  surveys  may  also  serve  as  the 
only  readily  available  source  of  data  to 
measure  several  of  the  Healthy  People 
2010  injury  prevention  objectives.  In 
order  to  more  fully  monitor  injury  risk 
factors  and  selected  year  Healthy  People 
2010  injur}' objectives,  as  well  as 
evaluate  the  effectiveness  of  injury 
prevention  programs,  the  second  phase 
{lCARIS-2  Phase-2)  of  the  current 
national  telephone  survey  on  injury  risk 
is  being  implemented.  The  only  cost  to 
the  respondents  is  the  time  involved  to 
complete  the  sur\'ey.  The  estimated 
aiuiualized  burden  is  1521. 


Form/Respondent  category 


Screening: 

ineligible  Households  plus  Nonhouseholds 

Unable  to  reach  respondent,  8  attempts  .... 

Refusals — Screener 

CATI  Survey  Instrument: 

Refusals— CATI  .--. 

Partial  InfePv-iew        

Completed  lnter\'iew'S  


Number  of  re- 
spondents 


Frequency  of 
response 


Average  bur- 
den per  Re- 
sponse (in 
hours) 


2800 
1000 
3150 

900 

150 
4000 


1/60 
6/60 
5/60 

1.5/60 

10/60 
15/60 
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Dated.  October  17.  2003. 
Gaylon  D.  Morris, 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-2b986  Filed  10-24-03;  8:45  am) 
WLLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS).  National  Institute  for 
Occupational  Safetv  and  Health  (NIOSH). 

Times  and  Dates:  8  a.m. -5  p.m.,  November 
13.  2003 

8  a.m. -5  p.m  .  November  14.  2003. 

Place:  Hilton  Hotel.  333  OFarrell  Street, 
San  Francisco,  California  94102,  telephone 
415/771-1400,  fax  415/202-7033. 

Status:  Open  8  a.m. -8:30  a.m..  November 
13,2003. 

Closed  8:30  a.m. -5  p.m..  November  13, 
2003. 

Closed  8  a.m. -5  p.m.,  November  14.  2003. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  ap[)lication(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  c:y(:les  pertaining  to 
researt:h  issue.s  in  oci  upational  safety  and 
healtli,  and  allied  areas.  It  is  the  intent  of 
.\IOSH  to  support  broad-based  research 
endeavors  in  keeping  with  the  Institute's 
program  goals.  This  will  lead  to  improved 
understanding  and  appreciation  for  the 
magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects,  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
antif:ipated  that  research  funded  will 
promote  these  program  goals. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  8-8:30  a.m.  on 
November  13.  2003,  to  address  matters 
related  to  the  conduct  of  Study  Section 
business   The  remainder  of  the  meeting  will 


proceed  in  closed  session.  The  purpose  of  the 
closed  sessions  is  for  the  Study  Section  to 
consider  safety  and  occupational  health- 
related  grant  applications.  These  portions  of 
the  meeting  vyrill  ,be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6)  title  5  U.S.C,  and 
the  Determination  of  the  Director, 
Management  Analysis  and  Services  Office, 
Centers  for  Disease  Control  and  Prevention, 
pursuant  to  Public  Law  92—463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Price 
Connor,  Ph.D.,  NIOSH  Health  Scientist,  1600 
Clifton  Road,  NE,  Mailstop  E-20,  Atlanta, 
Georgia  30333.  telephone  404/498-2511,  fax 
404/498-2569. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  arid  Disease  Registry. 

Dated:  October  21.  2003. 
AlvinHall,    I 

Director,  Marmgement  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-26983  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003D-0057] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Final  Guidance  for 
Industry:  How  to  Use  E-Mail  to  Submit 
a  Protocol 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
26,2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota.Desk  Officer 
for  FDA,  FAX  202-395-6974,  or  e-mail: 
Fumie Yokota@oinb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane.  rm. 
4B-41,  Rockville,  MD  20857,  301-827- 
1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

How  to  Use  E-Mail  to  Submit  a  Protocol 

The  Center  for  Veterinary  Medicine 
(CVM)  may  review  protocols  for  safety 
and  effectiveness  studies  of  new  animal 
drugs  submitted  by  sponsors.  The 
review  of  protocols  facilitates  the  drug 
review  and  approval  processes. 

Protocols  for  nonclinical  laboratory 
studies  (safety  studies)  are  required 
under  21  CFR  58.120.  Protocols  for 
effectiveness  studies  are  required  under 
21  CFR  514.117(b).  The  burden  hours 
associated  with  preparing  the  protocols 
and  appendices  were  reported  and 
approved  under  OMB  control  number 
0910-0119  for  nonclinical  laboratory 
studies  and  OMB  control  number  0910- 
0346  for  adequate  and  well-controlled 
effectiveness  studies.  In  this  guidance 
document,  CVM  is  giving  sponsors  the 
option  to  submit  a  protocol  as  an 
attachment  via  the  Internet. 

In  the  Federal  Register  of  April  4, 
2003  (68  FR  16522),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received 
in  response  to  that  notice. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


Form  FDA  No         No  of  Respondents         ^""''^iesponle''^  ^^' 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

3.536                             190                        '                      0  52 

100 

0.20                                   20 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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The  burden  estimate  was  calculated 
as  the  time  it  takes  to  "submit"  the 
protocol  which  consists  of  filling  out  the 
form  and  pressing  the  "insert 
submissiofi"  button,  adding  the 
password  and  pressing  the  "mail  to" 
button,  since  the  burden  for  protocol  is 
already  estimated  under  OMB  control 
number  0910-0119  for  nonclinical 
laboratory  studies  and  OMB  control 
number  0910-0346  for  efficacy  studies. 
The  number  of  approved  sponsors  is 
190.  we  routinely  receive  about  100 
protocols  a  year,  and  the  12  minutes  (.2 
*60  minutes/hour)  is  an  estimate  based 
on  talking  to  participating  sponsors  and 
our  testing  the  use  of  the  form. 

Dated:  October  16.  2003. 
Jeffrey  Shuren, 

Astiistant  Commissioner  for  Policy. 

[FR  Doc.  0.3-26963  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1998D-1146] 

Guidance  for  Industry:  Evaluating  the 
Safety  of  Antimicrobial  New  Animal 
Drugs  With  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  Health  Concern;  Availability 

agency:  Pood  and  Drug  Administration, 

HH,S. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  (#152)  entitled 
"Guidance  for  Industry:  Evaluating  the 
Safety  of  Antimicrobial  New  Animal 
Drugs  with  Regard  to  Their 
Microbiological  Effects  on  Bacferia  of 
Human  Health  Concern."  This  guidance 
document  discusses  a  recommended 
approach  for  assessing  the  safetv  of 
antimicrobial  new  animal  drugs  with 
regard  to  their  microbiological  effects  on 
bacteria  of  human  health  concern. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  comments 
on  the  guidance  document  to  the 
Division  of  Dockets  Management  (HFA- 
30.5).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852.  Submit  electronic  comments 
to  http:/ /www.fda  gov/dockets/ 
ecomments.  Comments  should  be 
identified  with  the  full  title  of  the 
guidance  document  and  the  docket 
number  found  in  Ihf  heading  of  this 
document.  See  the  SUPPLEMENTARY 


INFORMATION  section  for  electronic 
access  to  the  guidance  document. 

Submit  written  requests  for  single 
copies  of  the  guidance  document  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine.  Food  and  Drug 
Administration.  7519  Standish  PI.. 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Gilbert.  Center  for  X'eterinarv 
Medicine  (HFV-157).  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0233,  e- 

mail:  jgilbeitWcvin .fda  gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

In  the  Federal  Register  of  September 
13,  2002  (67  FR  58058).  FDA  published 
a  notice  of  availability  for  a  draft 
guidance  entitled  "Guidance  for 
Industrv':  Evaluating  the  Safety  of 
Antimicrobial  New  Animal  Drugs  With 
Regard  to  Their  Microbiological  Effects 
on  Bacteria  of  Human  Health  Concern" 
giving  interested  persons  until 
November  27,  2002,  to  submit 
comments.  FDA  considered  all 
comment^  received  and,  where 
appropriate,  incorporated  them  into  the 
guidance.' 

This  document  provides  guidance  for 
industry  on  a  possible  process  for 
evaluating  the  potential  effects  of 
antimicrobial  new  animal  drugs  on  non- 
target  bacteria  as  part  of  the  new  animal 
drug  application  process.  This  guidance 
document  outlines  a  risk  assessment 
approach  for  evaluating  the  microbial 
food  safety  of  antimicrobial  new  animal 
drugs.  Alternative  processes  that  may  be 
more  appropriate  to  a  sponsors  drug 
and  its  intended  conditions  of  use.  may 
be  used  to  characterize  the  microbial 
food  safety  of  that  drug.  FDA"s  purpose 
in  this  guidance  is  to  ensure  the  safety 
of  animal  drugs  used  in  food-producing 
animals  and  to  evaluate  the  human 
health  impact  of  their  intended  use. 

n.  Significance  of  Guidance 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (21  CFR  10.115).  The  guidance 
represents  the  agency's  current  thinking 
about  the  safety  of  new  animal  drugs, 
with  regard  to  their  microbiological 
effects  on  bacteria  of  human  health 
concern.  The  document  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  Alternative  methods  may  be 
used  as  long  as  they  satisfy  the 
requirements  of  the  applicable  statutes 
and  regulations. 


III.  Paperwork  Reduction  Act  of  1995 

FDA  is  announcing  that  a  collection 
of  information  entitled  "Guidance  for 
Industry:  Evaluating  the  Safetv  of 
Antimicrobial  New  Animal  Drugs  With 
Regard  to  Their  Microbiological  Effects 
on  Bacteria  of  Human  Health  Concern" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
In  the  Federal  Register  of  September  19, 
2003  (68  FR  54906).  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507. 
According  to  the  Paperwork  Reduction 
Act  of  1995.  a  collection  of  information 
should  display  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
for  this  information  collection  is  0910- 
0522  (expires  April  30.  2005).  A  copy  of 
the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

IV.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
this  guidance.  FDA  periodicallv  will 
revievv  the  comments  in  the  docket  and. 
where  appropriate,  will  amend  the 
guidance.  The  agency  will  notif\-  the 
public  of  any  such  amendments  through 
a  notice  in  the  Federal  Register 
Interested  persons  nidV  submil  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  final  guidance  at  any 
time.  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p  m.,  Monday  through  Friday. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  a  copy  of  the  guidance 
document  entitled  "Guidance  for 
Industn, :  Evaluating  the  Safetv  of 
Antimicrobial  New  Animal  Drugs  With 
Regard  to  Their  Microbiological  Effects 
on  Bacteria  of  Human  Health  Concern" 
from  the  Center  for  Veterinary  Medicine 
home  page  at  http://w^^^^'.fda.gov/cvm. 

Dated:  October  6.  2003. 
leffrey  Shuren, 

Assistant  Cummissioner  for  Policy. 

|FR  Doc  03-27113  Filed  10-23-03:  12:30 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1 999t>-1 938] 

Review  and  Revision  of  Guidances  for 
Industry  on  the  Development  of 
Generic  Drug  Products;  Development 
and  Use  of  Food  and  Drug 
Administration  Guidance  Documents; 
Update  and  Withdrawal  of  Guidances 

AGEMCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  update  and  withdrawal 

of  guidfinc;es. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA).  Center  for  Drug 
Evaluation  and  Research  (CDER),  Office 
of  Generic  Drugs  (OGD)  is  updating  drug 
manufacturers  on  OGD  efforts  to  review 
policy  and  procedure  guides  (PPGs)  and 
other  existing  OGD  documents  that 
provide  guidance  cm  the  development  of 
generic  drug  products.  We  are  also 
announcing  the  withdrawal  of  a  list  of 
PPGs  that  have  become  obsolete  or  have 
been  replaced  with  other  guidances  or 
agencv  directives  (manuals  for  policy 
and  procedures  (MaPPs)). 

DATES:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 

time 

ADDRESSES:  Copies  of  agency  guidance 
documents  can  be  obtained  on  the 
Internet  at  httpj /www .fda.gov/cder/ 
guidance /index. htm.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
lOhl.  R()f:kvillp.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
K  Hassall.  CDER  (HFD-600).  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-827-5845. 
SUPPLEMENTARY  INFORMATION:  Since  the 
early  lyyOs.  OGD  ha^  d.n  eloped  and 
issued  more  than  40  PPGs  to  provide 
information  to  industry  on  the 
development  of  generic  drug  products 
and  to  set  forth  procedures  for  the 
review  of  generic  drug  applications.  In 
addition,  other  guidance  has  been 
provided  in  the  form  of  letters  and  other 
communications  to  industry. 
On  lulv  8.  1999.  the  agency 
announced  in  the  Federal  Register  (64 
FR  36886)  a  long-term  effort  to  review 
.ill  of  its  guidances  and  identify  those 
that  need  to  be  revised,  those  that  need 
to  be  reformatted  for  consistency  with 
the  agency's  good  guidance  practices 
regulation  (GGP)  (21  CFR  10.115),  and 
those  that  need  to  be  withdrawn 
because  they  are  no  longer  current.  As 
an  initial  step  in  that  process.  OGD 


withdrew  a  number  of  drug-specific 
bioequivalence  guidances  and  a  number 
of  labeling  guidances  that  were  outdated 
and  no  longer  reflected  the  current 
thinking  of  the  agency. 

This  notice  has  a  twofold  purpose:  (1) 
It  updates  manufacturers  on  the  status 
of  c3GD  efforts  to  review  existing 
guidances,  and  (2)  it  announces  the 
withdrawal  of  30  PPGs  that  are  obsolete. 

The  PPGs  that  are  being  withdrawn 
are  listed  below.  In  each  case,  the  reason 
for  the  withdrawal  has  been  provided  in 
parentheses. 

•  1-89  "Correspondence  Practices" 
(The  guidance  "Major,  Minor,  and 
Telephone  Amendments  to  Abbreviated 
New  Drug  Applications"  describes 
current  correspondence  practices.) 

•  3-89  "Handling  Telephone  Inquiries 
on  Status  of  Processing  from  Applicants 
or  Their  Representatives"  (MAPP  5020.1 
has  been  issued  on  this  topic.) 

•  4-89  "Microbiology  Consults"  (It  is 
no  longer  needed  as  OGD  has  its  own 
microbiology  staff.) 

•  6-89  "Not  Approvable  Actions  for 
ANDA'  and  AADA-  Supplements"  (The 
guidance  "Major.  Minor,  and  Telephone 
Amendments  to  Abbreviated  New  Drug 
Applications"  describes  current 
correspondence  practices.) 

•  8-89  "Changes  in  the  Labeling  of 
ANDAs  Subsequent  to  Revision  of 
Innovator  Labeling"  (The  guidance 
"Revising  ANDA  Labeling  Following 
Revision  of  the  RLD'  Labeling" 
addresses  this  topic.) 

•  9-89  "Delivery  of  Documents  to  the 
Office  of  Generic  Drug's  Document 
Room;  Providing  Requested  Documents 
to  Messengers  and  Other 

.  Representatives  of  ANDA/AADA 
Applicants"  (This  describes  interactions 
with  messengers  and  other 
representatives  that  have  been  overtaken 
by  advances  in  technology.  See  also 
guidance  "Major,  Minor,  and  Telephone 
Amendments  to  Abbreviated  New  Drug 
Applications"  for  information  on 
current  correspondence  practices.) 

•  10-89  "Meetings  With 
Pharmaceutical  Firm  Employees  or 
Their  Representatives"  (This  is 
addressed  in  CDER  MAPP  4512.1.) 

•  11-89  "Shredding  of  Carbons  and 
Draft  Reviews  and  Letters"  (This  has 
been  overtaken  by  advances  in 
technology.) 

•  12-89  "Number  of  Manufacturing 
Sites  Permitted  in  an  ANDA  or  AADA" 
(This  was  superceded  by  the  guidance 
"Variations  in  Drug  Products  that  May 
Be  Included  in  a  Single  ANDA.") 


'  ANDA  ticans  Abbreviated  New  Drug 
Applicatioi  I. 

'  AADA  1  iieans  Abbreviated  Antibiotic  Drug 
Application. 

^  RLD  m(  ans  Reference  Listed  Drug. 


•  13-89  "Testing  Requirements 
Applicable  to  Finished  Dosage  Forms 
Manufactured  Outside  the  United 
States"  (This  material  will  be 
incorporated  into  the  center's  guidance 
on  "Stability  Testing  of  Drug  Substances 
and  Drug  Products.  "  which  issued  as  a 
draft  in  June  1998.) 

•  14-89  "Signatory  (Concurrence  and 
Agreement  on  Final  Typed  Reviews  and 
Letters  and  Other  Items  in  the 
Administrative  File"  (This  is  addressed 
by  MaPP  4151.1.) 

•  16-90  First  in-First  Reviewed 
Policies"  (This  was  superseded  by  PPG 
38-93.  then  addressed  by  MaPP  5240.3.) 

•  18-90  "Requests  for  Expedited 
Review  of  Supplements  to  Approved 
ANDA?  and  AADAs"  (This  became 
MaPP  5240.1.) 

•  19-90  "Availability  of  Labeling 
Guidance"  (This  became  MaPP  5230.1.) 

•  20-90  "Variations  in  Solid  Oral 
Dosage  Forms  and  Injectables  That  Can 
Be  Included  Within  a  Single  ANDA" 
(The  guidance  "Variations  in  Drug 
Products  that  May  be  Included  in  a 
Single  ANDA  "  was  issued  on  this 
topic.) 

•  21-90  "First  In-First  Reviewed 
Policy  and  Exceptions  Applied  to 
Supplemental  Applications"  (This  was 
superseded  by  PPG  38-93,  then 
addressed  by  MaPP  5240.3.) 

•  24-90  "Improvement  by  the 
Applicant  of  Unreviewed  Original 
ANDA  and  AADA  Submissions"  (This 
is  no  longer  needed  given  existence  of 
form  OGD  uses  to  receive  applications. 
See  "ANDA  Checklist  for  Completeness 
and  Acceptability  of  an  Application." 

h  ttp :/  /www.jda.gov/cder/ogd/ 
anda     cbecklist.doc.] 

•  25-90  "Removal  of  Work-Related 
Materials  from  the  Division  at  the  End 
of  Employment"  (This  is  covered  by 
existing  CDER  exit  policies.) 

•  26-90  "Reference  to  Type  !  DMF's 
•»  in  ANDAs  and  AADAs"  (This  is 
obsolete  as  type  I  DMFs  are  no  longer 
used.) 

•  27-90  "Acceptance  for  Filing  and 
Review  of  AADAs  Absent  Approval  of 
the  Referenced  Bulk  Antibiotic"  (This 
became  MaPP  5240.2;  the  MaPP  was 
then  withdrawn  with  repeal  of  section 
507  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  357).) 

•  30-91  "Organization  of  an  ANDA 
and  an  AADA"  (This  is  addressed  in  the 
guidance  for  industry  "Organization  of 
an  ANDA.") 

•  32-92  "Reaffirmation  of  Expiration 
Dating  Period  for  Abbreviated 
Applications"  (This  is  addressed  by 
MaPP  5226,1.) 


■•  DM!"  ini-dii^  Drug  Ma.ster  Files. 
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•  33-92  "Consistent  Container 
Information  in  an  Abbreviated 
Application"  (This  is  addressed  bv 
MaPP  5225.2.) 

•  34-92  "Implementation  of  the 
Fraud.  Untrue  Statements  of  Material 
Facts,  Briber\'  and  Illegal  Gratuities 
Final  Policy"  (Revised  October  3.  1992 
(An  agency-level  policv  addresses  this 
topic.) 

•  35-92  "Revision  of  Exhibit  Batch 
Requi'-ements  for  Abbreviated 
Antibiotic  Drug  Applications"  (This 
became  MaPP  '5223.1;  the  MaPP  was 
then  withdrawn  with  repeal  of  section 
507  of  the  act.) 

•  36-92  "Submission  of  an 
Investigational  New  Drug  Application  to 
the  Office  of  Generic  Drugs  '  (This  is 
addressed  by  MaPP  5240.4.) 

•  37-92  "Management  of  Office  and 
Center  Committees"  (This  was 
previously  withdrawn  per  memo  dated 
February  14.  1997.  because  of  center 
committee  reorganization.) 

•  38-93  "Restatement  of  the  Office  of 
Generic  Drugs  First  In-First  Reviewed 
Policy  and  Modifications  of  the 
Exceptions  to  the  Policv  Regarding 
Minor  Amendments"  (This  is  addressed 
by  MaPP  5240.3.) 

•  40-94  "Scoring  Configuration  of 
Generic  Drug  Products"  (This  is 
addressed  by  MaPP  5223.2.) 

•  41-95  "Packaging  of  Test  Batches" 
(This  is  addressed  by  MaPP  5225.1.) 

A  number  of  other  PPGs  and  other 
OGD  documents  are  undergoing 
revision.  Some  of  them  will  be  issued  as 
MaPPs:  others  will  be  revised  and 
reissued  in  the  form  of  guidances  for 
industry-  consistent  with  the  GGP 
regulation. 

The  agency  welcomes  public 
comment  on  its  efforts  to  review 
existing  guidances  related  to  the 
development  of  generic  drugs  and 
revise,  reformat,  or  withdraw  them  as 
appropriate.  The  agency  is  also 
requesting  public  comment  on  topics  for 
future  guidance  development  regarding 
generic  drugs. 

This  information  is  being  issued 
consistent  with  FDA"s  GGPs.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  comments.  Two 
copies  of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  are 
available  for  public  examination  in  the 
Division  of  Dockets  Management 


between  9  a.m.  and  4  p,m..  Monday 
through  Friday. 

Dated:  October  14.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc,  03-26964  Filed  10-24-03;  8:45  am; 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C,. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Grants  Review  Committee,  Arthritis, 
Musculoskeletal,  and  Skin  Diseases 
Committee. 

Date:  November  17-18.  2003. 

Time:  8:30  a.m.  to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Richard  J,  Bartlett.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93,846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  health.  HHS) 

Dated:  October  17,  2003. 
Laveme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dor   0.1-26989  Filed  10-24-03:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group,  Pathology 
A  Study  Section. 

Date:  October  21-22,  2003. 

Time:  7:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel.  1515 
Rhode  Island  Ave..  NW.,  Washington,  DC 
20005. 

Contact  Person:  Larry  Pinkus.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Genomics 
Shared  Instruments. 

Da/e.  October  21.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  NW..  Washington.  DC  20037. ' 

Contact  Person:  Barbara  Whitmarsh.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health;  6701  Rockledge  Drive,  Room  2205, 
Bethesda,  MD  20892,  (301)  435-4511. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicologv  Subcommittee  1. 

Date;  October  22-23,  2003, 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  The  Fairmont  Washington.  DC.  2401 
M  Street.  NW..  Washington.  DC  20037, 
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Contact  Person:  Patricia  Greenwel,  PhD. 
Scientifir  Review  .^dministrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rot.kledge  Drive.  Room  2175. 
MSC  7H18.  Bethesda   MD  20892,  (301)  43.5- 
1169,  grcenwt'lp'&csr  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing  -_ 
limitations  imposed  by  the  review  and 
funding  cvcle. 

\'amp  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Clinical  Oncology 
Study  Section. 

Date:  November  2^,  2003. 

Time:  5:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/orp  Churchill  Hotel.  1914  Connecticut 
Avenue.  NVV  ,  Washington,  DC  20009. 

Contact  Person.  lohn  L,  Meyer.  PhD, 
Scientific  Review  Administrator.  ONC  IRG 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6198,  MSC  7804.  Bethesda.  MD  20892, 
(301)  435-1213.  meveril<"jrsr  nih  gov. 

This  notice  is  being  published  less  than  15 
ddvs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Spec  ia!  Emphasis  Panel,  Cellular 
Mechanisms  in  Aging  and  Development 
Study  Section. 

Date:  November  2-4,  2003. 

Time:  6  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethe.sda.  MD  20814. 

Contact  Person:  fames  P  Harwood.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5168. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1256,  /iarwood/@csr.nj77.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Spe(  ial  Emphasis  Panel.  ZRGl  SRB 
30 1;RR03-O02  Shared  Instrumentation. 

Date:  November  3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW.. 
Washington.  DC  20015. 

Contact  Person:  .Arthur  A.  Petrosian.  PhD., 
Scientific;  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5112. 
MSC  7854,  Bethesda.  MD  20892.  (301)  435- 
1259.  petrosia@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Reseaich  Integrated  Review  Group.  AIDS 
Discovery  and  Development  of  Therapeutics 
Studv  Section. 

Date:  November  3-^,  2003. 

Time:  8  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5108.  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
B  02  M,  Member  Conflicts  in  Biophysics  and 
Chemistry. 

Date:  November  3,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person.  Donald  Schneider,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1727. 

This  notioe  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SBIR 
Review  Meting. 

Date:  November  3.  2003. 

Time:  8  a.m.  to  12:01  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel — Downtown, 
1250  22nd  Street  NW..  Washington.  DC 
20037. 

Contact  F^rson:  Mark  P.  Rubert,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
2398. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
H  (90)  Computational  Biology. 

Date:  November  3-4.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  2401  M 
Street.  NW..  Washington,  DC  20037. 

Contact  Person:  George  W.  Chacko,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186. 
MSC;  7806.  Bethesda.  MD  20892.  301-435- 
1220.  chackoge@csr.nih.gov. 

This  notioe  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chemistry/ 
Biophysics  SBIR/STTR  Panel. 


Date:  November  3-4.  2003 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Vonda  K.  Smith,  PhD, 
Scientific:  Review  Administrator.  Center  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda,  .MD  20892,  301-435- 
1 789,  smithvo@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Digestive  Sciences 
Integrated  Review  Group,  Respiratory 
Physiology  Study  Section. 

bale:  November  3-4.  2003. 

Time:  8:30  am.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington.  DC  20036. 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  .'\dministrator,  Center  for 
Scientific;  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda,  MD  20892.  301-435- 
1016,  sinnett&. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience/BDCN/ 
SBIR. 

Date:  November  3-4,  2003. 

Time:  8:30  a,m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rene  Etcheberrigaray,  MD, 
Scientific  Review^  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5196, 
MSC  7846.  Bethesda.  MD  20892.  301-135- 
1248,  etcheber@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
L(10)B  Drug  Delivery  and  Drug  Discovery 
SBIR/STTR  Panel. 

Date:  November  3^,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel.  1615  Rhode 
Island  .Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Sergei  Ruvinov.  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4158, 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1180.  ruvinser@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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\amp  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Alcohol  and 
Toxicology  Special  Emphasis  Panel. 

Date:  November  3.  2003. 

Time:  8;30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  VVyndham  City  Center.  1143  New 
Hampshire  Avenue.  N\V.,  Washington,  DC 
20037 

Contact  Person:  Rass  M,  Shayiq.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2182. 
MSC  7818.  Bethesda.  MO  20892.  301-^35- 
2359.  shayiqr'fScsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Behavioral 

Science  Fellowship  Review. 

Date:  November  3.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington.  DC  20036. 

Contact  Person  Michael  Micklin,  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178. 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
1258.  micklmmiftcsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
conflicts:  GMA-2  and  GMA-3. 

Date:  November  3.  2003. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC,  2401 
M  Street,  NW..  Washington.  DC  20037. 

Contact  Person:  Patricia  Greenwell.  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2175, 
MSC  7818.  Bethesda.  MD  20892.  301-435- 
1169.  greenwep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business  .Applications:  Developmental 
Disabilities.  Communication  and  Science 
Education. 

Date:  November  3^.  2003. 

Time  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  NW..  Washington,  DC  20037. " 

Contact  Person  Thomas  A  Tatham,  PhD. 
Scientific  Review  .Administrator,  Center  for 
Scientific:  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3178, 
MSC  7848.  Bethesda,  MD  20892.  (301)  594- 
6836,  tathamt@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS- 
X  lOB  Small  Business:  Electromagnetics. 

Date:  November  3.  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn  Rosslyn,  1900  North 
Fort  Myer  Drive,  Arlington,  VA  22209 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda.  MD  20892,  (301)  435-1171. 
rosenl@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BSPH 
Member  Conflict  SEP. 

Date:  November  3,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyoce:  Embassy  Suites  Hotel — Downtown. 
1250  22nd  Street,  NW..  Washington  DC.  DC 
20037. 

Contact  Person:  Mark  P.  Robert,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5218 
MSC  7852,  Bethesda,  MD  20892,  301-435- 
2398,  rubertm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  th^  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  NMB 
(04)  Neurotoxicology  of  Heavy  Metals._^ 

£)a<e.  November  3,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1018,  debbasg@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SRB 
40P:  Program  Project:  Developing  of 
Ultrasonic  Tissue  Characterization  Methods. 

Date:  November  3-4,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Arthur  A.  Petrosian.  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7854.  Bethesda,  MD  20892.  (301)  435- 
1259,  petrosia®csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine: 
93.333,  Clinical  Research.  93.306,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  16,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Polcy. 

[FR  Doc  03-26988  Filed  10-24-03;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1473-DR] 

American  Samoa:  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergencv 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTtON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  maior  disaster  for  American  Samoa, 
(FEM.A-1473-DR).  dated  June  6.  2003. 
and  related  determinations. 
EFFECTIVE  DATE:  Ortnber  14.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recnverv  Division,  Federal 
Emergency  Management  .Agency. 
Washington.  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  thdt  ^pec  lai  Li'nditions  are 
warranted  regarding  tht^  i  nst-shanng 
arrangements  ccmcerning  Federal  funds 
provided  under  the  authuntv  nl  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
.S121-.5206  (Stafford  Act).  Therefore, 
consistent  with  the  Insular  Areas  Act, 
48  U.S.C.  1469a(d).  and  the  President's 
declaration  letter  dated  June  6.  2003. 
Federal  funds  for  the  Public  Assistance 
and  Hazard  Mitigation  Grant  Programs, 
and  for  Other  Needs  Assistance  under 
the  Individuals  and  Households 
Program  are  authorized  at  90  percent  of 
total  eligible  costs  for  American  Samoa. 
This  cost  share  is  effective  as  of  the  date 
of  the  President's  major  disaster 
declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
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for  reporting  and  drawing  funds:  83.537, 
Communitv  Disaster  Loans;  83  538,  Cora 
Brown  Fund  Progran^;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DL'.A);  83.542,  Fire  Suppression 
Assistance:  83  543.  Individual  and  Family 
Grant  (IFG)  Program:  83  544.  Public 
Assistance  Grants:  83  545,  Disaster  Housing 
Program;  83.548,  Hazard  .Mitigation  Grant 
Program] 
Michael  D.  Brown. 

I'ndtT  SeiTt'tar}  .  Emergency  Preparedness 
and  Response. 

[FR  Doc   03-27051  Filed  10-24-03;  8:45  am] 
BILLING  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1493-DR] 

District  of  Columbia;  Amendment  No.  3 
to  Notice  of  a  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security, 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
District  of  Columbia  (FEMA-1493-DR), 
dated  .September  20.  2003,  and  related 
determinatinns. 

EFFECTIVE  DATE:  Di  totier  8.  200.3 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Rec:o\erv  Division,  Federal 
Emergence  Management  Agency. 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
District  of  Columbia  is  hereby  amended 
to  include  Categories  C  thrniiyh  G  under 
the  Public  Assistance  program  for  the 
District  of  Columbia  determined  to  have 
been  adversely  affected  bv  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  20,  2003: 

The  District  of  Columbia  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  including  direct  Federal 
assistance  and  debris  removal  (Category  A) 
and  emergency  protective  measures  (Category 
B],  including  direct  Federal  assistance  under 
the  Public  Assistance  program.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc  0.3-27048  Filed  10-24-03:  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1446-DR] 

Guam;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Territory  of 
Guam,  (FEMA-1446-DR),  dated 
Decembers,  2002.  and  related 
determinations, 

EFFECTIVE  DATE:  October  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Wasbington.  DC  20472.  (202)  646-2705, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  special  conditions  are 
warranted  regarding  the  cost-sharing 
arrangements  concerning  Federal  funds 
provided  under  the  authority  of  Robert 
T,  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (Stafford  Act).  Therefore, 
consistent  with  the  Insular  Areas  Act. 
48  U.S.C,  1469a(d),  and  the  President's 
declaration  letter  dated  December  8, 
2002,  the  Federal  share  of  total  eligible 
costs  for  debris  removal  and  emergency 
protective  measures  (Categories  A  and 
B)  under  Public  Assistance,  including 
direct  Federal  assistance,  and  the  Other 
Needs  Assistance  under  the  Individuals 
and  Households  Program  is  increased 
from  90  percent  to  100  percent.  Federal 
funding  for  Public  Assistance  Categories 
C  through  G.  and  the  Hazard  Mitigation 
Grant  Program  remain  at  90  percent  and 
the  Territory  and  local  contribution  at 
10  percent.  These  cost  shares  are 
effective  as  of  the  date  of  the  President's 
major  disaster  declaration. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.^j  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Lnemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543   Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D,  Brown. 

Under  Secretarv.  Emergency  Preparedness 
and  Response. 

[FR  Doc  03-27052  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-DR] 

North  Carolina;  Amendment  No,  5  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security, 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  (FEMA-1490- 
DR),  datedSeptember  18,  2003,  and 
related  determinations, 
EFFECTIVE  DATE:  October  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  is  herebv 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  bv  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18.  2003: 

Wake  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance.) 

(The  following  C^atalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030.    ■ 
Communitv  Disaster  Loans;  97.031.  Cora 
Brown  Fund  Program;  97.032.  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program:  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97,048,  Individual  and 
Household  Housing:  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97,050,  Individual  and  Household  Program — 
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Other  Needs:  97.036.  Public  Assistance 
Grants;  97.039.  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

(FR  Doc.  03-27049  Filed  10-24-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1490-DR] 

North  Carolina:  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergencv 
Management  Agency,  Emergencv 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  .Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  maior  disaster  declaration  for  the 
State  of  North  Carolina  (FEMA-1490- 
DR).  datedSeptember  18,  2003,  and 

related  determinations. 

EFFECTIVE  DATE:  October  8.  20C3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18,  2003: 

Bladen,  Columbus,  Cumberland,  Davidson. 
Duplin.  Durham.  Harnett.  Johnston,  Robeson, 
Sampson,  and  Wake  Counties  for  Individual 
Assistance. 

Orange  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program — 
Other  Needs;  83.544.  Public  Assistance 


Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary-.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-27050  Filed  10-24-03;  8:45  am] 

BILLING  CODE  671&-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Aviation  Security  Advisory  Committee 
Meeting 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aviation  Security 
Advisory  Committee  (ASAC). 
DATES:  The  meeting  will  take  place  on 
November  17,  2003,  from  11  a.m.  to  12 
p  in  .  local  time  in  Washington,  DC. 
ADDRESSES:  The  meeting  will  be  held  by 
telephonic  conference  call.  Dial-in 
instructions  arc  spt  forth  below  imder 
the  heading  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Corrao,  Office  ol  I'ransportation 
Security  Policy,  TSA  Headquarters 
(Room  "ll46N)',  701  S.  12th  Street, 
Arlington,  VA,  22202;  telephone  571- 
227-2980,  e-mail 
Joseph  rnrrao'^dhx  env 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  announced  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
App.).  The  agenda  for  the  meeting  will 
include  discussion  of  the  report  of  the 
general  aviation  airport  security 
guidelines  working  group.  This  meeting, 
from  11  a.m  to  12  noon,  is  open  to  the 
public  but  telephonic  conferencing 
capacity  is  limited.  Members  of  the 
public  who  wish  to  monitor  the 
discussion  may  dial  into  this  telephonic 
meeting  by  dialing  (888)  395-3015.  At 
the  prompt,  provide  the  conference  code 
"G  A  Airport".  (Parties  calling  from 
locations  outside  the  United  States  may 
contact  the  person  listed  under  the 
hPddinp  FOR  FURTHER  INFORMATION 
CONTACT,  tor  iiiternational  calling 
instructions.) 

Members  of  the  public  must  make 
advance  arrangements  to  present  oral 
statements  at  this  ASAC  meeting 
Written  statements  may  be  presented  to 
the  committee  by  providing  copies  of 
them  to  the  Chair  prior  to  the  meeting. 
Comments  may  be  sent  to  the  Chair  by 
telecopier  at  (571)  227-1374,  ATTN:  ' 


ASAC  Chair.  Anyone  in  need  of 
assistance  or  a  reasonable 
accommodation  for  the  meeting  should 
contact  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT 

Issued  in  Arlington,  Virginia,  on  October 
17.  2003. 

Tom  HIdnk. 

Assistant  Administrator  for  Transportation 
Security  Policy. 

|FR  Doc.  03-27061  Filed  10-24-03;  8:45  am] 

BILLING  CODE  491&-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment  Entitled: 
Proposal  To  Implement  Candidate 
Conservation  Agreements  and 
Conservation  Measures  tor  Eastern 
Massasaugas  in  States  Within  Region 
3  of  the  U.S.  Fish  and  Wildlife  Service 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
and  other  agencies  of  the  availability  of 
a  draft  Environmental  Assessment  (EA) 
and  that  the  U.S.  Fish  and  Wildlife 
Service  (Service)  is  seeking  public 
comment  on  this  draft  EA.  The  eastern 
massasauga  {Sistrurus  catenatus 
catenatus.  hereafter  massasauga)  is  a 
Federal  candidate  species  for  listing 
imder  the  Endangered  Species  Act  of 
1973,  as  amended.  The  purpose  of  the 
EA  is  to  evaluate  the  environmental 
consequences  of  implementing  different 
strategies  for  conserving  the  remaining 
massasauga  populations  in  Region  3. 
The  Service  believes  that  implementing 
adequate  conser\'ation  efforts  during  the 
candidate  stage  may  be  sufficient  to 
preclude  the  need  to  Federally  list  the 
subspecies. 

DATES:  Written  comments  must  be 
received  on  or  before  November  26. 

2003 

ADDRESSES:  Written  comments  can  be 
mailed  to  the  address  or  fax  number 
below.  Electronic  mail  comments 
should  be  submitted  to: 
fw3_massasauga@:fws.gov.  Persons 
wishing  to  review  the  document  mav 
obtain  a  copy  by  writing,  telephoning, 
faxing,  or  e-mailing:  Regional  CCA 
Coordinator.  U.S.  Fish  and  Wildlife 
Service,  1  Federal  Drive.  Fort  Snelling, 
Minnesota  55111;  Telephone:  (612) 
713-5343;  Fax:  (612)  713-5292.  The 
draft  EA  is  also  available  at  the 
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following  Internet  address:  http:// 
midwest.fws.gov/nepa. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Peter  Fasbender.  Regional  CCA 
Coordinator,  Telephone:  (612)  713- 
5343,  ore-mail: 
peter_fasbender@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Public  Involvement 

The  draft  EA  is  available  for  public 
review  and  comment  for  a  period  of  30 
days.  This  notice  is  provided  pursuant 
to  National  Environmental  Policy  Act 
(NEPA)  regulations  (40  CFR  1506.6). 
Copies  of  the  document  can  be  obtained 
as  indicated  in  the  ADDRESSES  section. 
In  addition,  documents  will  be  available 
for  public  inspection  during  normal 
business  hours  (8—4:30),  at  the  U.S.  Fish 
and  Wildlife  Service,  1  Federal  Drive, 
Fort  Snelling,  Minnesota. 

All  comments  received  from 
individuals  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Quality's  NEPA 
regulations  (40  CFR  1506.6(f)).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/ or  address,  this  must  be  stated 
prominently  at  the  beginning  of  the 
comment. 

Candidate  Conservation  Agreements 

Candidate  Conservation  Agreements 
(CCAs)  are  formal  agreements  between 
the  Service  and  one  or  more  parties  to 
address  the  conservation  needs  of 
proposed  or  candidate  species,  or 
species  likely  to  become  candidates, 
before  they  become  listed  as  endangered 
or  threatened.  The  participants 
voluntarily  commit  to  implementing 
specific  actions  that  will  remove  or 
reduce  the  threats  to  these  species, 
thereby  contributing  to  stabilizing  or 
restoring  the  species.  In  some  cases,  this 
may  provide  enough  protection  that 
listing  is  no  longer  necessary.  The 
Service  has  entered  into  many 
Candidate  Conservation  Agreements 
over  the  years,  primarilv  with  other 
Federal  agencies.  State  and  local 
agencies,  and  conservation 
organizations.  Some  of  these  have 
successfully  removed  threats  and  listing 
was  avoided. 


Candidate  Conservation  Agreements 
with  Assurances  (CCAAs)  provide  non- 
Federal  property  owners  who 
voluntarily  agree  to  manage  their  lands 
or  waters  to  remove  threats  to  candidate 
or  proposed  species  assurances  that 
their  conservation  efforts  will  not  result 
in  future  regulatory  obligations  in 
excess  of  those  they  agree  to  at  the  time 
they  enter  into  the  Agreement.  In  return 
for  the  participant's  proactive 
management,  the  Service  provides  take 
authorization  through  the  section 
10(a)(1)(A)  process  of  the  ESA,  which 
authorizes  issuance  of  permits  that  will 
enhance  the  survival  of  the  species.  The 
permit  would  allow  participants  to  take 
individuals  or  modify  habitat  to  return 
population  levels  and  habitat  conditions 
to  those  agreed  upon  and  specified  in 
the  Agreement. 

Background  on  Candidate  Conservation 
Agreements  for  Massasauga 

The  range  of  the  eastern  massasauga 
extends  from  western  New  York  and 
southern  Ontario  to  Iowa  and  southward 
to  Missouri.  The  massasauga's  decline  is 
primarily  attributed  to  habitat  loss  and 
persecution.  The  Service  elevated  the 
massasauga  to  the  Federal  candidate 
status  in  1999.  In  2001,  the  Service 
funded  a  region-wide  massasauga 
conservation  initiative.  Region  3  States 
were  given  funds  for  the  investigation 
and  development  of  CCAs  and  CCAAs 
for  pertinent  Region  3  States,  local  land- 
management  agencies,  and  private  land 
owners.  Illinois,  Iowa,  Michigan, 
Missouri,  Ohio,  and  Wisconsin  are  the 
Region  3  States  in  various  stages  of  CCA 
development.  The  CCA  form  will  vary 
by  State  and  site. 

Background  on  Environmental 
Assessment 

The  draft  EA  considers  two  action 
alternatives  and  the  "No  Action" 
alternative.  Alternative  A  implements 
CCA's  or  CCAA's  for  the  massasauga  on 
protected  lands  (i.e.,  state  property) 
throughout  Region  3.  Alternative  C 
relies  on  the  use  of  current  regulatory 
tools  to  recover  the  massasauga  if  it 
becomes  listed  under  the  Act.  The 
NEP.-X  process  will  be  completed  after 
the  comment  period,  at  which  time  the 
Service  will  consider  and  respond  to 
any  submitted  comments  in  Chapter  7  of 
the  final  EA.  The  Regional  Director  will 
decide  whether  to  select  one  of  the  three 
alternatives  and  issue  a  Finding  of  No 
Significant  Impact  (FONSI),  or  to 
proceed  in  developing  an 
Environmental  Impact  Statement  if  she 
determines  there  would  be  significant 
impacts. 

The  areas  included  in  Candidate 
Conservation  Agreements  (listed  in  Sub- 


Section  1.4  of  the  EA)  may  contain 
facilities  eligible  to  be  listed  on  the 
National  Register  of  Historic  Places  and 
other  historical  or  archeological 
resources.  The  National  Historic 
Preservation  Act  and  other  laws  require 
these  properties  and  resources  be 
identified  and  considered  in  project 
planning.  The  public  is  requested  to 
inform  the  Service  of  concerns  about 
archeological  sites,  buildings  and 
structures,  historic  events,  sacred  and 
traditional  areas,  and  other  historic 
preservation  concerns. 

Authority:  16  U.S.C.  15.31.  et  seq.:  42 
U.S.C.  4321^347. 

Dated:  September  23.  2003. 
Lynn  M.  Lewis, 

Acting  Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fort  Snelling,  Minnesota. 
[FR  Dor.  0,3-26977  Filed  10-24-03:  8:43  am] 
BILLING  CODE  4310-5S-(> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-963-1410-HY-P;  F-85448,  DYA-15] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DQI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

summary:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  the 
reserved  mineral  estate  for  conveyance 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  as  amended,  will  be 
issued  to  Doyon,  Limited.  The  minerals 
were  reserved  to  the  United  States 
pursuant  to  the  Act  of  March  8,  1922, 
as  amended  and  supplemented,  in  the 
Native  allotment  certificate  issued  for 
U.S.  Survey  No.  4453B.  Alaska.  The 
lands  to  be  conveyed  contain  39.90 
acres,  and  are  located  in  T.  2  S.,  R.  8  W., 
Fairbanks  Meridian,  in  the  vicinity  of 
Nenana.  Alaska.  Notice  of  the  decision 
will  also  be  published  four  times  in  the 
Fairbanks  Daily  News-Miner. 
DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  November 
26,  2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4.  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights.  ~ 
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ADDRESSES:  A  copy  of  the  decision  mav 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13.  Anchorage, 
Alaska  99513-7399. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christy  Favorite,  by  phone  at  907-271- 
5656.  or  by  e-mail  at 
cfavorit^fiak .  blin  gov. 

Christy  Favorite, 

Land  Law  Examiner,  Branch  of  Adjudication 
I. 

(FR  Doc.  03-27002  Filed  10-24-03;  8:45  ami 

BILLING  CODE  4310-88-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-921-03-132&-EL;  COC  67231] 

Notice  of  Invitation  for  Coal 
Exploration  License  Application,  Ark 
Land  Co..  COC  67231;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license  application,  Ark 

Land  Company. 

SUMMARY:  Pursuant  to  the  Mineral 
Leasing  Act  of  February  25,  1920,  as 
amended,  and  to  title  43,  Code  of 
Federal  Regulations,  subpart  3410, 
members  of  the  public  are  hereby 
invited  to  participate  with  Ark  Land 
Company,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
containing  approximately  1.358.75  acres 
in  Gunnison  County.  Colorado. 
DATES:  Written  notice  of  intent  to 
participate  should  be  addressed  to  the 
attention  of  the  following  persons  and 
must  be  received  by  November  26.  2003. 
ADDRESSES:  Karen  Purvis.  CO-921. 
Solid  Minerals  Staff.  Division  of  Energv. 
Lands  and  Minerals.  Colorado  State 
Office.  Bureau  of  Land  Management, 
2850  Youngfield  Street.  Lakewood. 
Colorado  80215:  and.  Wendall  A. 
Koontz.  Ark  Land  Companv.  P.O.  Box 
591.  Somerset.  Colorado  81434. 
SUPPLEMENTARY  INFORMATION:  The 
application  for  coal  exploration  license 
is  available  for  public  inspection  during 
normal  business  hours  under  serial 
number  COC  67231  at  the  Bureau  of 
Land  Management.  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215.  and  at  the 
Uncompahgre  Field  Office.  2505  South 
Townsend  Avenue,  Montrose,  Colorado 
81401.  Any  party  electing  to  participate 
in  this  program  must  share  all  costs  on 
a  pro  rata  basis  with  Ark  Land  Companv 


and  with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  September  23,  2003. 

Karen  Purvis, 

Solid  Minerals  Staff,  Division  of  Energy, 
Lands  and  Minerals. 

IFR  Doc.  03-26995  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-921-03-1320-EL-P:  MTM  92869] 

Notice  of  Invitation — Federal  Coal 
Exploration  License  Application  MTM 
92869 

AGENCY:  Bureau  of  Land  Management, 

interior. 

ACTION:  Notice  of  invitation. 

SUMMARY:  Members  of  the  public  are 
hereby  united  to  participate  with 
Spring  Creek  Coal  Company  in  a 
program  for  the  exploration  of  coal 
deposits  owned  by  the  United  States  of 
America  in  Big  Horn  County.  Montana. 
SUPPLEMENTARY  INFORMATION:  The 
following-described  lands  located  in  Big 
Horn  County,  Montana,  encompassing 
80.00  acres: 

T.  8  S.,  R.  39  E.,  P.  M.  M. 

Sec.  5:  Lot  17 
Sec.  9:  NVVV4SWV4 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notif\'.  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management.  P.O.  Box  36800. 
Billings,  Montana  59107-6800;  and 
Spring  Creek  Coal  Company.  P.O.  Box 
67,  Decker.  Montana  59025.  Such 
written  notice  must  refer  to  serial 
number  MTM  92869  and  be  received  no 
later  than  November  26.  2003  or  10 
calendar  days  after  the  last  publication 
of  this  Notice  in  the  Sheridan  Press 
newspaper,  whichever  is  later.  This 
Notice  will  be  published  once  a  week 
for  two  (2)  consecutive  weeks  in  the 
Sheridan  Press,  Sheridan,  Wyoming. 

The  proposed  exploration  program  is 
fully  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  Spring  Creek 
CoalCompany.  is  available  for  public 
inspection  at  the  Bureau  of  Land 
Management, 5001  Southgate  Drive, 
Billings.  Montana,  during  regular 
business  hours{9  a.m.  to  4  p.m.), 
Monda\'  through  Fridav. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Giovanini,  Mining  Engineer,  or 
Connie  Schaff.  Land  Law  Examiner, 


Branch  of  Solid  Minerals  (MT-921), 
Bureau  of  Land  Management.  Montana 
State  Office.  P.O.  Box  36800.  Billings. 
Montana  59107-6800,  telephone  (406) 
896-5084  or  (406) 896-5060. 
respectively. 

Dated:  September  17,  2003. 
Randy  D.  Heuscher, 
Chief  Branch  of  Solid  Minerals. 
(FR  Dor .  03-26999  Filed  10-24-03;  8:45  am] 
8ILUNG  CODE  4310-$$-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-OIO-IO2O-PK:  HAG  04-0014] 
Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Lakeview  District. 

action:  Meeting  Notice  for  the 
Southeast  Oregon  Resource  Advisory 
Council. 

summary:  The  Southeast  Oregon 
Resource  Advisory  Council  (SEORAC) 
will  hold  a  conference  call  for  all 
members  on  Monday.  November  10. 
2003  at  2  p.m.  Pacific  standard  time. 
The  conference  call  is  open  to  the 
public.  Members  of  the  public  in  the 
Lakeview  area  may  attend  the  meeting 
in  person  in  the  Abert  Rim  Conference 
Room,  Lakeview  Interagency  Office. 
1301  South  G  Street,  Lakeview.  Oregon 
97630.  The  meeting  topics  that  may  be 
discussed  by  the  Council  include  a 
discussion  of  issues  within  Southeast 
Oregon  related  to:  Birch  Creek 
recommendation.  Sustainable  Working 
Landscapes.  Sage  Grouse,  state  and 
national  BLM  budget  items  and  other 
issues  that  may  come  before  the  Board, 

FOR  further  information  CONTACT; 
Additional  information  concerning  the 
SEORAC  conference  call  mav  be 
obtained  from  Pam  Talbott,  Contact 
Representative.  Lakeview  Interagency 
Office,  1301  South  G  Street,  Lakeview. 
OR  97630  (541)  947-6107.  or 
ptalbott@or.blm.gov  and/or  from  the 
following  Web  site  <http:// 
vrnw.  or.  blm  .gov/SEOR-RAC> . 

Dated:  October  20.  2003. 
Steven  A.  Ellis. 

District  Manager. 

[FR  Doc.  03-26979  Filed  10-24-03;  8:45  am) 

BILLING  CODE  4310-33-? 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-930-Oa-131(>-MSES  48231] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease,  Mississippi 

agency:  [?ur'>au  of  Land  Management, 

Interior 

ACTION:  Proposed  reinstatement  of 

ti-rminated  oil  and  gas  lease. 


summary:  Under  the  provisions  of  Pub. 

L  97-451,  a  petition  for  reinstatement 
of  oil  and  gas  lease,  MSES  48231, 
Ud\ ne  Countv,  DeSoto  National  Forest, 
Mississippi,  was  timelv  filed  and 
accompanied  by  all  required  rentals  and 
royalties.  No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rental  and 
royalties  at  rates  of  SIO  per  acre  and  16 
2/3  percent.  Payment  of  S500  in 
administrative  fees  and  a  S158 
puhlicatinn  fee  has  been  madf 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Dickerson.  Land  Law  Examiner.  BLM 
Eastern  States  (M'fice.  7450  Boston 
Boulevard,  Springfield,  Virginia  22153 
at  (703) 440-1512. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
the  date  of  termination,  December  1, 
2002.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above.  This  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
r.S.C.  188(d)  and  (e)). 

Dated:  September  25.  2003. 
Michael  D.  Nedd. 
Statf  DiKctur. 
[FR  Doc.  03-26998  Filed  10-24-03:  8:43  am) 

BILLING  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1430-ET;  NMNM  56990] 

Expiration  of  Bureau  of  Reclamation 
Withdrawal  and  Opening  of  Land;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


summary:  Public  Land  Order  No.  6607 

which  withdrew  [uiblic  land  for  use  by 
the  Bureau  of  Reclamation  as  a  quarry 
site  has  expired.  This  notice  opens  the 
land  to  settlement,  sale,  location,  and 
entr\'  under  the  general  land  law^s. 


including  the  United  States  mining 
laws. 

EFFECTIVE  OATE:  November  26,  2003, 

FOR  FURTHER  INFORMATION  CONTACT: 
leanette  E^pinosd,  BLM  .\ew  Mexico 
State  Office,  1474  Rodeo  Road,  Santa  Fe, 
New  Mexico  87502.  505-438-7597, 

SUPPLEMENTARY  INFORMATION: 

1.  Public  Land  Order  No.  6607  which 
withdrew  the  following  described  land 
for  use  by  the  Bureau  of  Reclamation  as 
a  quarry  site  for  the  construction  and 
maintenance  of  the  Brantley  Dam 
expired  on  June  3.  1995. 

New  Mexico  Principal  Meridian 

T.  21  S..R.  a4E.. 

Sec.  25,  N<VvNE''4SEV4  and  SV^SEiANE'A. 

The  area  described  contains  40  acres 
in  Eddy  County, 

2.  At  10  a.m.  on  November  26,  2003, 
the  land  will  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  November  26,  2003,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing.        I 

3.  At  lo'a.m.  on  November  26,  2003, 
the  land  vtfill  be  opened  to  location  and 
entry  und^r  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals. 
other  segregations  of  record,  and  the 
requiremants  of  applicable  law.  Public 
Land  Order  No.  6607  did  not  withdraw 
the  lands  from  leasing  under  the 
mineral  laasing  laws.  Appropriation  of 
any  of  the  land  described  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S,C.  38 
(2000),  shall  vest  no  rights  against  the 
United  States. 

Dated:  September  15,  2003. 
Carsten  F.  jGoff, 

Deputy  Stdte  Director.  Resource  Planning. 
Use,  and  Protection. 

[FR  Doc.  08-27003  Filed  10-24-03;  8:45  am] 
BILLING  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZAR  033067] 


Public  Land  Order  No.  7588;  Partial 
Revocation  of  Public  Land  Order  No. 
3965;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects 
approximately  70  acres  of  National 
Forest  System  lands  withdrawn  for  the 
Ferndell.  Humboldt  Peak  Lookout,  and 
Pine  Administrative  Sites.  This  order 
opens  the  National  Forest  System  lands 
to  mining. 

EFFECTIVE  DATE:  November  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203, 602-417-9437. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  determined  that  a 
withdrawal  is  no  longer  needed  on  the 
lands  described  in  Paragraph  1  and  has 
requested  the  partial  revocation.  The 
lands  withdrawn  for  the  Pine 
Administrative  Site  have  been  conveyed 
out  of  Federal  ownership  and  this  is  a 
record  clearing  action  only  for  those 
lands. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  3965,  which 
withdrew  National  Forest  System  lands 
for  several  Forest  Service  administrative 
sites,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Tonto  National  Forest 
Gila  and  Salt  River  Meridian 

(a)  Fcnuicll  Administralive  Site 
T.  2S..  R.  15  E., 

Sec.  5,  VVr-NE'/4SE'  4. 

Humboldt  Peak  Lookout  Administmtive  Site 

T.  7  N..  R.  5  E., 

Sec.  1,  SEV4SVV'/4NVV'/4,  NE'ANW'aSWA, 
and  NW'aNE'ASVV'A, 

(b)  Pine  Administrative  Site 
T,  12N,,R,  8E,, 

Sec.  36,  WV2NE'/4SEV4. 
The  areas  described  aggregate 
approximately  70  acres. 

2.  At  10  a.m.  on  November  26,  2003, 
the  lands  described  in  Paragraph  1(a) 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals. 
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other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  .30  U.S.C.  38  (2000).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated;  October  6.  2003. 
Rebecca  W,  VV'aison, 

Assistant  Secretan.' — Land  and  Minerals 

Management. 

(FR  Doc.  03-27004  Filed  10-24-03;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET:  NVN  56315,  3-08808] 

Public  Land  Order  No.  7586; 
Revocation  of  Public  Land  Order  No. 
7142;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  m  its  entiretv  as  to  40  acres 
of  public  land  withdrawn  for  the  Bureau 
of  Land  Management's  Las  Vegas 
Administrative  Site.  This  site  was  never 
developed  and  is  no  longer  needed  for 
the  purpose  for  which  it  was 
withdrawn 

EFFECTIVE  DATE:  October  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  J.  Sr^muelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89.520.  77,5-861-6532. 

SUPPLEMENTARY  INFORMATION:  The  land 
will  remain  closed  to  location  and  entr\' 
under  the  mining  laws,  and  from 
operation  under  the  mineral  leasing  and 
geothermal  leasing  laws,  in  accordance 
with  the  Southern  Nevada  Public  Land 
Management  Act  of  1998, 

Order 

Bv  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  bv  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U,S,C. 
1714  (2000),  it  is  ordered  as  follows: 


1.  Public  Land  Order  No.  7142  (60  FR 
25149.  May  11,  1995),  which  withdrew 
public  land  for  the  Bureau  of  Land 
Management's  Las  Vegas  Administrative 
Site,  is  hereby  revoked  in  its  entirety  as 
to  the  following  described  land: 

Mount  Diablo  Meridian 

T.  20S..R.  60  E., 
Sec.  22,  SEV4NWV4. 

The  area  described  contains  40  acres  in 
Clark  County, 

2,  The  land  described  in  Paragraph  1 
is  hereby  made  available  for  disposition 
in  accordance  with  Section  4  of  the 
Southern  Nevada  Public  Land 
Management  Act  of  1998,  Public  Law 
10.5-263.  Ill  Stat.  2343.  etseq.  The 
land  remains  closed  to  location  and 
entry  under  the  mining  laws,  and  from 
operation  under  the  mineral  leasing  and 
geothermal  leasing  laws  in  accordance 
with  the  Act. 

Dated:  September  24,  2003. 

Rebecca  W.  Watson, 

Assistant  Secretaty — Land  and  Minerals 
Management. 

[FR  Doc.  03-26997  Filed  10-24-03;  8:45  am] 

BrtUNG  CODE  431C>-«C-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[140NMNM  103685] 

Public  Land  Order  No,  7587: 
Withdrawal  of  National  Forest  System 
Land  for  Langmuir  Principal  Research 
Site:  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  852  acres  of  National 
Forest  System  land  from  location  and 
entry  under  the  United  States  mining 
laws  for  20  years  to  protect  the 
Langmuir  Principal  Research  Site. 
EFFECTIVE  DATE:  Otobep  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Bell,  BLM  Socorro  Field  Office.  198 
Neel  Avenue  NW,,  Socorro,  New 
Mexico  87801,  505-835-0412. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U,S,C, 
1714  (2000),  it  is  ordered  as  follows: 

1,  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entrv  under  the  United 
States  mining  laws,  30  U,S,C.  Ch.  2 
(2000).  to  protect  the  Langmuir 
Principal  Research  Site: 


Cibola  National  Forest 

New  Mexico  Principdl  Meridian 
T.  4  S.,.R.  3  W., 

Sec.  5.  lot  2  and  WVzSW'A; 

Sec.  6,  lots  5  and  6.  SEV4NWV4,  EV2SWV4. 
and  SE'A; 

Sec.  7,  NEV4,  EV2NWV4.  and  N'/jSEV*; 

Sec.  8,  WVzNWV,  and  NWV4SWV4. 

The  area  described  contains  approximately 
852  acres  in  Socorro  County. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review- 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U'S.C.  1714(f)  (2000),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  6.  2003, 
Rebecca  W.  Watson, 

Assistant  Secretary- — Land  and  Minerals 

Management. 

[FR  n™    n'^-27005  Filed  10-24-03;  8:45  am) 

BILLING  CODE  J410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-^210-05;  N-75747] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes:  Nevada 

AGENCY:  Bureau  of  Land  Management, 

I.nt<-'ri(">r 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.].  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a 
public  park. 

Mount  Diablo  Mendidn 

T.  20s.,  R.  60E.. 
Sec,  12.  VV'/zNWV4NWV4NWV4, 

SWV4NWNWV4,  WV2SEV4NWV4NWV4. 
W  V2NWV4S  WV4NW  V4 . 

Containing  25  acres,  more  orless. 

The  lease/conveyance  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 
The  lease/patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 
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1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  mav 
prescribe. 

The  lease/conveyance^wili  also  be 
subject  to: 

1.  All  valid  and  existing  rights. 

2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
Nevada  Power  Companv  bv  Permit  No's. 
N-753,51  &  N-74487.  Las  Vegas  Valley 
Water  District  by  permit  No.  N-66292- 
01,  and  Southwest  Gas  Corporation  by 
permit  No.  N-75403.  under  the  Act  of 
October  26,  1978  (FLPMA) 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  Field  Office, 
4701  N.  Tnrrey  Pines  Drive.  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act,- 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period 
until  December  11.  2003,  interested 
parties  may  submit  comments  regarding 
the  proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager.  Las  Vegas  Field  Office,  Las 
Vegas",  Nevada  89130. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  (>)mments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  .State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  notice  will  become 


effective  December  26,  2003.  The  lands 
will  not  be  offered  for  lease/conveyance 
until  after  the  classification  becomes 
effective. 

Dated:  September  23,  2003. 
Sharon  DiPinto, 

Acting  Assistant  Field  Manager,  Division  of 

Lands,  Las  Vegas,  NV. 

[PR  Dor  03-26996  Filed  10-24-03:  8:45  ami 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-060-03-1 220-DA] 

Fort  Stanton  Area  of  Critical 
Environmental  Concern  (ACEC) 
Designation  of  Roads  and  Trails 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  closure  of  roads  and 
designation  of  trails. 

summary:  The  Roswell  Field  Office  of 
the  Bureau  of  Land  Management  (BLM) 
is  closing  roads  and  developing 
multiuse  trails  to  protect  resource 
values  within  the  Fort  Stanton  ACEC. 
The  Route  Designation  Plan 
(transportation  plan)  includes  road 
closures,  designating  off-highway 
vehicle  (OHV)  routes,  designation  of 
multiuse  trails,  and  closing  roads,  the 
use  of  which  is  causing  damage  within 
the  ACEC.  The  designation  is  in 
accordance  with  the  1997  Roswell 
Resource  Management  Plan  (RMP)  and 
the  Fort  Stanton  ACEC  Final  Activity 
Plan  of  March  2001.  In  accordance  to 
the  RMP  and  the  ACEC  Plan, 
approximately  24,000  acres  will  be 
designated  as  limited  to  designated 
roads  and  trails  for  OHV  use,  to  protect 
soils,  cultural  resources,  and  vegetation, 
including  threatened  or  endangered 
species.  Twenty  miles  of  roads  will  be 
closed,  and  twenty  miles  will  be 
designated  as  open  to  OHV's.  Sixty 
miles  of  multiuse  hike/bike/equestrian 
trails  will  be  designated.  The  Route 
Designation  Plan  is  necessary  to  reduce 
the  impact  from  recreationists  to 
biological,  archaeological,  and  scenic 
qualities  of  the  ACEC,  while  providing 
for  quality  recreation  opportunities. 
DATES:  This  notice  is  effective  October 
27,  2003. 

ADDRESSES:  Bureau  of  Land 
Management,  Roswell  Field  Office, 
Attention  Paul  T.  Happel,  Natural 
Resource  Specialist,  2909  West  Second, 
Roswell,  New  Mexico  88201.  Internet  e- 
mail;  paal_happel@blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 


name  added  to  our  mailing  list,  contact 
Paul  T.  Happel,  Natural  Resource 
Specialist,  at  the  address  listed  above, 
telephone  number  (505)  627-0203, 
during  normal  business  hours  (7:45  a.m. 
to  4:30  p.m.  Mountain  Time) 
SUPPLEMENTARY  INFORMATION: 
Instructions  for  filing  a  protest  with  the 
Director  of  the  BLM  may  be  found  at  43 
CFR  4.400.  Any  party  to  the  case  who 
is  adversely  affected  by  a  decision  of  an 
officer  of  the  BLM  or  an  administrative 
law  judge  shall  have  a  right  to  appeal  to 
the  Interior  Board  of  Land  Appeals.  A 
person  who  wishes  to  appeal  to  the 
Interior  Board  of  Land  Appeals  must  file 
in  the  office  of  the  officer  who  made  the 
decision  (the  Roswell  Field  Office)  a 
notice  that  he  wishes  to  appeal.  The 
authority  for  the  proposed  activities  is 
under  43  CFR  part  8342,  which  provides 
for  the  designation  of  roads  and  trails  to 
protect  resources  of  the  public  lands. 
This  section  goes  on  to  require  public 
participation,  designation,  and 
identification  of  designated  areas  and 
trails.  Public  meetings  have  been 
completed.  Public  participants  were 
also  involved  in  the  NEPA  piocess  and 
were  given  an  opportunity  to  comment 
on  the  Environmental  Assessment  for 
the  Route  Designation  Plan.  The  RMP 
constitutes  the  formal  designation 
process  for  OHV's.  This  Notice  will 
serve  as  a  public  notice  for  the  official 
designation  and  identification  of 
specific  roads  and  trails  in  the  Fort 
Stanton  ACEC.  Appropriate 
informational  material  will  be  provided 
and  available  to  the  public  at  the  BLM 
office.  The  Fort  Stanton  ACEC  is  located 
approximately  5  miles  southeast  of  the 
village  of  Capitan.  New  Mexico,  and 
approximately  10  miles  north  east  of  the 
village  of  Ruidoso,  New  Mexico. 

The  Roswell  RMP  designated  Fort 
Stanton  as  an  ACEC  in  1997.  A 
collaborative  final  activity  plan  was 
developed  for  the  ACEC  in  March  2001. 
The  ACEC  Plan  took  approximately  2  ' 
years  to  complete  with  extensive  public 
scoping  and  public  assessment.  The 
Route  Designation  Plan/Environmental  ~ 
Assessment  was  developed  over  an  18- 
month  period  with  a  collaborative  work 
group.  All  public  meetings  were  held  in 
the  evening,  approximately  4  miles  from 
the  ACEC  in  the  town  of  Capitan,  New 
Mexico.  This  notice  will  not  affect  valid 
existing  rights  to  public  land  users. 
Under  the  1997  Roswell  Resource 
Management  Plan  (RMP),  the  area  will 
remain  open  to  saleable  mineral 
disposal.  All  public  lands  in  Fort 
Stanton  will  remain  withdrawn  from  the 
general  mining  laws,  closed  to  the 
disposal  of  leaseable  minerals,  and  to 
theleasing  of  oil  and  gas.  Major  rights- 
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of-way  will  be  excluded  on  the  entire 
area.  The  area  is  also  excluded  from  the 
Taylor  Grazing  Act.  Unrestricted  hiking 
will  be  allowed  through  out  the  area. 
OHV's  will  be  limited  to  designated 
roads  and  trails.  The  Route  Designation 
Plan/Environmental  Assessment 
designates  the  routes  of  vehicle  travel 
and  multiuse  trails  within  the  ACEC. 
Presently,  there  are  40  miles  of  existing 
roads  within  the  ACEC.  The  Plan  closes 
approximately  20  miles  of  existing  roads 
within  the  ACEC.  These  20  miles  of 
roads  are  causing  severe  environmental 
damage,  are  placed  in  the  wrong 
locations,  are  dangerous  to  users,  and 
will  be  closed  to  general  public  use 
within  the  ACEC.  .Approximately  60 
miles  of  multiuse  hike/bike/equestrian 
trails  are  designated  by  the  Route 
Designation  Plan  and  will  be  developed 
separately  from  the  existing  road  system 
within  the  ACEC.  The  trails  will  allow 
the  users  to  gain  access  into  the  back 
country  of  the  ACEC  without  being  in 
direct  competition  with  the  motorized 
vehicles  using  the  area.  Roads  and  trails 
will  be  signed  with  standard  OHV 
signage.  Information  kiosks  will  be 
placed  at  all  roads  that  enter  the  ACEC. 
Attached  to  the  kiosk  will  be  a  road/trail 
transportation  system  map.  OHV  rules 
and  regulations,  and  interpretive  road 
and  trail  brochures.  The  principal 
author  of  these  closures,  trail,  and  road 
designations  is  Paul  T.  Happel  of  the 
Roswell  Field  Office.  Bureau  of  Land 
Management,  Department  of  the 
Interior. 

Dated:  September  12,  2003. 
Linda  S.C.  Rundell, 

State  Director. 

(FR  Doc.  0.3-26994  Filed  10--24-03:  8:45  am] 

BILUNG  CODE  4310-fB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-95a-1430-ET;  HAG-03-0249;  OR- 
59196] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  80 
acres  of  public  lard  for  a  period  of  20 
years  to  protect  and  preserve  the  unique 
educational,  scientific,  and  research 
values  of  the  Hot  Lake  Natural  Area. 
This  notice  segregates  the  land  for  up  to 
2  vears  from  settlement,  sale,  location  or 
entry  under  the  general  land  laws 
including  the  mining  laws.  The  land 


will  remain  open  to  mineral  and 
geothermal  leasing  and  mineral  material 

sales 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
lanuarv  26.  2004. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director.  BLM,  P.O. 
Box  2965.  Portland.  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schurger.  Wenau  hee  Resource 
Area.  509-665-2116,  or.  Charles  R.  Roy. 
BLM  Oregon/ Washington  State  Office. 
503-808-6189. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  has  filed 
an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location  or  entry  under 
the  general  land  laws  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

T.  40N.,R.  27E., 

Sec.  7,  SEV4SEV4; 

Sec.  18,  NEV4NEV4. 

The  area  described  contains  80  acres  in 
Okanogan  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  and  preserve 
the  unique  educational,  scientific,  and 
research  values  of  the  Hot  Lake  Natural 
Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above.  Comments,  including  names, 
street  addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  the 
Oregon/Washington  State  office  during 
regular  business  hours  (8:30  a.m.  to  4 
p.m.),  Monday  through  Friday,  except 
Federal  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as;  Internet  address, 
FAX  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
case  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 


identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  uf  publication  of  this 
notice  in  the  Federal  Register.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  v.'ill  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  will  be  limited  to 
those  uses  which  are  compatible  with 
the  educational,  scientific,  and  research 
values  of  the  Hot  Lake  Natural  Area. 

Dated:  October  14,  2003. 
Robert  D.  DeViney, 

Chief.  Branch  of  Realty  and  Records  Services. 
(FR  Dor.  03-26993Filed  10-24-03;  8:45  am] 

BILLING  CODE  4310-3a-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Pajaro  Valley  Water  Management 
Agency  Revised  Basin  Management 
Plan  Project  Santa  Cruz.  Monterey,  and 
San  Benito  Counties.  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  correction  for  public 

meeting. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
oi  the  .\ational  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
for  the  Pajaro  Valley  Water  Management 
Agency  (P\^MA)  Revised  Basin 
Management  Plan  Project.  The  original 
notice  was  published  in  the  Federal 
Register  on  September  25.  200.i.  (68  FR 
55412)  and  erroneously  characterized 
the  forum  scheduled  for  October  29. 
2003.  as  a  public  hearing.  This  notice  of 
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correction  is  submitted  to  clarify  that 
this  meeting  is  not  a  public  hearing.  The 
meeting  will  be  an  open  forum  and  the 
public  is  invited.  The  place  and  time  for 
the  public  meeting  have  not  changed 
and  are  indicated  below. 
DATES:  Submit  written  comments  on  the 
DEIS  on  or  before  November  21.  2003  to 
Lynne  Silva,  Reclamatif)n.  at  the  below 
address. 

A  public  meeting  will  be  held  to 
receive  comments  from  interested 
parties,  organizations,  and  individuals 
on  the  environmental  impacts  of  the 
proposal.  The  public  meeting  will  be 
held  on  October  29,  2003,  at  7  p.m.  at 
the  address  below. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Watsonville  Senior  Center. 
114  East  5th  Street,  Watsonville.  CA 
95076. 

Written  comments  on  the  DEIS  should 
be  addressed  to  Ms,  Lvnne  Silva. 
Reclamation,  at  the  below  address. 

Copies  of  the  DEIS  may  be  requested 
from  Reclamation's  South-Central 
California  Area  Offi(  e  or  from 
PVWMA's  office  at  the  following 
addresses: 

•  Bureau  of  Reclamation,  South- 
Central  California  Area  Office.  1243  N 
Street,  Fresno,  CA  9.3721-1813. 

•  Pajaro  Valley  Water  Management 
Agencv,  36  Brennan  Street,  Watsonville. 
CA  95076 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynne  Silva,  Bureau  of  Reclamation, 
South-Central  California  Area  Office, 
telephone  (559)  487-5807;  or  Mr. 
Charles  McNiesh,  Pajaro  Valley  Water 
Management  Agencv,  (831)  722-9292. 
SUPPLEMENTARY  INFORMATION:  At  the 
meeting.  PVWMA  staff  will  make  a  brief 
presentation  to  describe  the  proposed 
project,  its  purpose  and  need, 
alternatives,  and  scenarios  for 
construction  and  operation.  The  public 
may  comment  on  environmental  issues 
addressed  in  the  DEIS.  If  necessarv,  due 
to  large  attendance,  comments  may  be 
limited  to  5  minutes  per  speaker. 
Written  comments  will  also  be  accepted. 

Reclamation  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  bv  law  There  also  m'av  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identitv  from 
public  disclosure,  as  allowable  bv  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 


from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  20,  2003. 

Frank  Michny, 

Regional  Envitonmental  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  03-26982  Filed  10-24-03;  8:45  ami 

BILUNG  CODE  4310-MN-P 


Drug 


Sctiedule 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  registration  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substamce,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§1301.34  of  Title  21  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  8,  2003,  Sigma 
Aldrich  Company.  Subsidiary  of  Sigma- 
Aldnch  Corporation,  3500  Dekalb 
Street,  St.  Louis.  Missouri  63118,  made 
application  by  renewal  to  the  Drug 
EnJforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Cathinone  (1235)  

Methcathinone  (1237) 

Aminorex  (1585)  

Gamma  Hydroxybutyric  Acid 

(2010) 

Meihaqualone  (2565)   

Ibogaine  (7260)  

Lysergic  acid  diethylamide 

(7315). 

Mescaline  (7381)  

4-Bromo-2,  5- 

dimethoxyamphetamine  (7391). 
4-Bromo-2.  5- 

dimethoxyamphetamine  (7392). 

2,  5-Dimettioxyamphetamine 
(7396) 

3.  4- 
Mettiylenedioxyamptietamine 
(7400). 

N-Hydroxy-3,  4- 

methylenedioxyamphetamine 

(7402) 
3.  4-Methylenedioxy-N- 

ethylamphetamine  (7404). 


Schedule 


3,4- 
Mettiylenedioxymethampheta- 
mine  (7405). 

4-Methoxyamphetamine  (7411)  . 

Bufotenine  (7433)  

Psilocyn  (7438)  

Benzylpiperazine  (BZP)  (7493)  . 

1 -(alpha,  alpha,  alpha-trifiuoro- 
m-tolyl)  Piperazine  (TFMPP) 
(7494) 

Heroin  (9200)  

Normorphine  (9313)  

Etonitazene  (9624)  

Amphetamine  (1100)  

Methamphetamine  (1105)  

Methylphenidate  (1724)  

Amobarbital  (2125)  

Pentobarbital  (2270)  

Secobarbital  (2315)  

Glutethimide  (2550)  

Phencyclidine  (7471)  

Cocaine  (9041)  

Codeine  (9(550)  

Diprenorphine  (9058) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Benzoylecgonine  (9180)  

Ethylmorphine  (9190)  

Hydrocodone  (9193)  

Levorphanol  (9220)  

Meperidine  (9230)   

Methadone  (9250)  

Dextropropoxyphene,  bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  powdered  (9639) 

Oxymorphone  (9652) 

Fentanyl  (9801)  


The  firm  plans  to  repackage  and  offer 
as  pure  standards  controlled  substances 
in  small  quantities  for  drug  testing  and 
analysis. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  mav  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  bv  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy 
Assistance  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD).  and  must  be  filed  no  later  that 
November  26,  2003. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
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(September  23.  1975).  all  applicants  for 
registration  to  import  basic  class  of  anv 
controlled  substance  in  Schedule  1  or  ll 
are  and  will  continue  to  he  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Contrnl.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a).  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  September  2,  2003. 
Laura  M.  Nagei, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  03-26962  Filed  10-24-03;  8:45  am) 

BILLING  CODE  4410-0&-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L.  95-541) 

agency:  National  Science  Foundation. 
ACTION;  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  November  26,  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard.  .Arliimtiin.  \'irginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedv  at  the  abo\  e 
address  or (703) 292-7403, 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  bv  the  Antarctic  Conser\'ation 
Act  of  1978  (Pub.  L.  95-541).  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996. 
has  de\eloped  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 


certain  geographic  areas  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

1.  Applicant:  Permit  Application  No. 
2004-017,  Paul  R.  Renne.  Berkeley 
Geochronology  Center.  2455  Ridge 
Road,  Berkeley.  CA  94709. 

Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected 
Area.  The  applicant  proposes  to  collect 
rock  samples  from  6  locations  within 
the  Barwick  and  Balham  Valleys  (ASPA 
#123),  as  part  of  a  larger  strategy  to 
provide  a  new  quantitative  tool 
providing  data  on  the  ages  and 
evolution  of  surfaces.  The  rock  samples 
are  an  essential  part  of  an  on-going 
project  constraining  the  terrestrial 
production  rate  of  the  cosmogenic 
nuclide  ^"  Ar.  The  McMurdo  Dry 
VaHeys  are  an  ideal  location  for  this 
type  of  study  due  to  their  very  long 
exposure  history  (millions  of  years) 
combined  with  generally  high 
elevations,  low  erosion  and  soil  build 
up  and  high  latitude:  all  factors  which 
act  to  maximize  cosmogenic  nuclide 
production.  Large  scale  flat  surfaces 
with  long  exposure  and  high  elevation 
within  the  Valleys,  however,  are  scarce, 
and  the  flat  plateau  area  formed  by  the 
Insel  Range  creates  the  most  ideal 
surface  for  this  type  of  sampling. 

Location 

Barwick  and  Balham  Valleys  (ASPA 
#123). 

Dates 

December  15,  2003  to  January'  30, 
2004. 

Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
[PR  Dor.  0,S-27().-?4  Filed  10-24-03;  8:45  am] 
BILLING  CODE  7555-01-M 


ACTION:  Finding  of  no  significant  impact 
and  availability  of  environmental 
assessment 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No,  70-143] 

Nuclear  Fuel  Services.  Inc.. 
Environmental  Assessment  and 
Issuance  of  Finding  of  No  Significant 
Impact  Related  to  Proposed 
Amendment  to  License  No.  SNM-124 
for  the  Blended  Low-Enriched  Uranium 
Preparation  Facility 

AGENCY;  Nuclear  Regulatory 
Commission. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Ramsey.  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulator}-  Commission,  Mail 
Stop  T8-A33.  Washington  DC  20555- 
0001.  telephone  (301) 415-7887  and 
email  knirSnrc  nov 

SUPPLEMENTARY  INFORMATION; 
1    IntrodiK  tioii 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to  NRC 
Materials  License  No.  SNM-124  to 
authorize  operation  of  the  Blended  Low- 
Enriched  L'ranium  Preparation  Facilitv 
(BPF)  in  Erwin,  Tennessee  and  has 
prepared  an  Environmental  Assessment 
(EA)  in  support  of  this  action.  Based 
upon  the  EA.  the  NRC  has  concluded 
that  a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate,  and,  therefore, 
an  Environmental  Impact  Statement 
(ELS)  will  not  be  prepared. 

Nuclear  Fuel  Services  (NFS)  request 
for  the  proposed  action  was  initially 
noticed  by  the  NRC  along  with  a  notice 
of  opportunity  to  provide  comments  and 
request  a  hearing  on  )anuarv  7.  2003 
(see  68  FR  796). 

n.  Environmental  Assessment 

Background 

The  NFS  facility  in  Erwin,  TN  is 
authorized  under  SNM-124  to 
manufacture  high-enriched  nuclear 
reactor  fuel.  NFS  is  undertaking  the 
Blended  Low-Enriched  Uranium  Project 
(BLEU  Project)  to  manufacture  low- 
enriched  nuclear  reactor  fuel.  NFS  is 
constructing  a  new  complex  at  the 
Erwin  site  to  house  the  operations 
involving  low-enriched  uranium.  On  . 
July  27.  2003.  Amendment  39  to  License 
SNM-124  was  issued  to  authorize 
storage  of  low-enriched  uremium  in  the 
new  complex.  This  was  the  first  of  three 
amendments  planned  for  the  BLEU 
Project.  Manufacturing  operations  in  the 
new  complex  have  not  been  authorized 
yet. 

NFS  is  requesting  this  amendment  to 
authorize  operations  at  the  Blended 
Low-Enriched  Uranium  Preparation 
Facility  (BPF).  This  is  the  second  of  the 
three  amendments  planned  for  the 
BLEU  Project.  The  BLEU  Project 
involves  blending  high-enriched 
uranium  with  unenriched  (natural) 
uranium  to  produce  low-enriched 
uranium.  This  is  called 
"downblending.    Much  of  the 
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downblending  will  be  performed  at 
other  facilities,  but  NFS  plans  to 
perform  some  downblending  at  its 
facility.  The  BPF  operations  will  be 
located  within  the  older  facility  because 
that  facility  is  already  authorized  to 
handle  high-enriched  uranium.  After 
the  high-enriched  uranium  is 
downblended  and  converted  to  a  low- 
enriched  uranium  liquid,  it  will  be 
transferred  from  the  BPF  to  the  new 
complex. 

NFS  plans  to  submit  a  third 
amendment  request  to  authorize 
manufacturing  operations  in  the  new 
complex.  Only  storage  of  low-enriched 
uranium  is  authorized  in  the  new- 
complex  at  this  time. 

Review  Purpose 

The  purpose  of  this  EA  is  to  assess  the 
environmental  impacts  of  the  proposed 
license  amendment.  It  does  not  approve 
the  request.  This  EA  is  limited  to  the 
proposed  BPF  operations  at  the  Erwin 
Plant  and  any  c:umulative  impacts  on 
existing  plant  operations.  The  existing 
conditions  and  operations  for  the  Erwin 
facility  were  evaluated  by  NRC  for 
environmental  impacts  in  a  1999  EA 
related  to  the  renewal  of  the  NFS  license 
(Ref  1)  and  a  2002  EA  related  to  the  first 
amendment  for  the  BLEU  Project  (Ref. 
2)  Some  of  the  operations  proposed  for 
the  BPF  were  previously  authorized  in 
the  200  Complex  and  the  impact  of 
those  operations  was  assessed  in  the 
1999  EA.  In  addition,  the  2002  EA 
assessed  the  impact  of  the  entire  BLEU 
Project  (including  BPF  operations)  using 
information  available  at  that  time.  This 
assessment  presents  the  up-to-date 
information  and  analvsis  the  staff  used 
to  determine  that  issuance  of  a  FONSl 
is  appropriate  and  that  an  EIS  will  not 
be  prepared. 

Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-124  to  authorize 
processing  operations  in  the  BPF.  The 
BPF  is  being  constructed  within 
Building  3,33  in  the  protected  area  of  the 
NFS  site  (formerly  Building  301).  The 
operations  will  cnn\>'rt  high-enriched 
uranium  materials  to  high-enriched 
uranyl  nitrate  (UN)  solutions.  The  high- 
enriched  UN  solutions  will  be  blended 
with  natural  UN  solutions  to  produce 
low-enriched  UN  solutions.  Blending  of 
natural  uranium  and  high-enriched 
uranium  was  previously  authorized  in 
the  200  (Complex  and  some  of  the 
operations  proposed  for  the  BPF  were 
assessed  during  the  1999  license 
renewal. 

However,  some  of  the  operations  are 
new  and  require  a  license  amendment. 
The  200  Complex  is  being 


decommissioned  and  the  blending 
operation  is  being  moved  to  Building 
333.  The  building  is  already  in  place 
and  most  construction  activities  are 
associated  with  renovating  the  building. 
The  duration  of  the  project  will  be  five 
years  from  the  time  material  is  delivered 
to  the  site. 

The  BPF  operations  are  composed  of 
five  processes — the  Uranium  Metal 
Process.  Uranium  Aluminum  Alloy 
Process,  Solvent  Extraction  Process, 
Enrichment  Downblending  Process,  and 
Uranium  Recovery  Process. 

•  The  Uranium  Metal  Process 
involves  the  conversion  of  uranium 
metal  to  uranium  oxide  in  a  furnace, 
and  the  dissolution  of  the  uranium 
oxide  in  nitric  acid. 

•  The  Uranium  Aluminum  Alloy 
Process  involves:  (1)  Dissolution  of  the 
aluminum  with  a  caustic  solution 
(sodium  hydroxide);  (2)  separation  of 
uranium  solid;  (3)  dissolution  of  the 
uranium  in  nitric  acid;  (4)  measurement 
of  the  special  nuclear  material  (SNM)  in 
the  UN  solution;  and  (5)  measurement 
of  the  SNM  in  the  used  caustic  solution. 

•  The  Solvent  Extraction  Process 
involves:  (1)  Extracting  the  uranium 
from  the  impure  UN  solution  with  an 
organic  solvent  solution;  (2)  extracting 
the  uranium  from  the  organic  solvent 
solution  to  piroduce  a  pure  UN  solution; 
(3)  boiling  the  UN  solution  to  adjust  the 
concentration;  and  (4)  treatment  of  the 
stripped  solvent  for  reuse,  and  (5) 
processing  of  waste  solutions. 

•  The  Enrichment  Downblending 
Process  involves  blending  high-enriched 
UN  solution  with  natural  UN  solution  to 
produce  low-enriched  UN  solution. 

•  The  Uranium  Recovery  Process 
involves  taking  items  contaminated 
with  high-enriched  uranium  and  rinsing- 
them  with  nitric  acid  to  remove  the 
uranium.  The  resulting  solution  is 
transferred  to  the  Solvent  Extraction 
Process. 

Need  for  Proposed  Action 

Framatome  ANP  Inc.  has  contracted 
with  NFS  to  downblend  surplus  high- 
enriched  uranium  material  to  a  low- 
enriched  uranium  product.  The  NFS 
product  is  expected  to  be  converted  to 
commercial  reactor  fuel  for  a  Tennessee 
Valley  Authority  (TVA)  nuclear  power 
reactor;  however,  the  NFS  proposed 
action  is  limited  to  the  production  of 
low-enriched  UN  solutions  as  feed 
material  to  the  new  BLEU  Complex.  The 
BLEU  Project  is  part  of  a  U.S. 
Department  of  Energy  (DOE)  program  to 
reduce  stockpiles  of  surplus  high- 
enriched  uranium  through  re-use  or 
disposal  as  radioactive  waste.  Re-use  is 
considered  the  favorable  option  by  the 
DOE  because:  (1)  Weapons  grade 


material  is  converted  to  a  form 
unsuitable  for  nuclear  weapons 
(addressing  a  proliferation  concern);  (2) 
the  product  can  be  used  for  peaceful 
purposes;  and  (3)  the  commercial  value 
of  the  surplus  material  can  be  recovered 
(Ref.  3).  An  additional  benefit  of  re-use 
is  to  avoid  unnecessary  use  of  limited 
radioactive  waste  disposal  space. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  available  to  the 
NRC  is  no  action  [i.e..  deny  the 
amendment  request).  Other  alternatives 
to  the  proposed  action  are  addressed  in 
the  DOE  Environmental  Impact 
Statement  (Ref.  3)  and  are  not  re- 
analyzed in  this  EA. 

Affected  Environment 

The  affected  environment  for  the 
proposed  action  and  the  alternative  is 
the  NFS  site.  A  full  description  of  the 
site  and  its  characteristics  is  given  in  the 
1999  EA  related  to  the  renewal  of  the 
NFS  license  (Ref.  1)  and  a  2002  EA 
related  to  the  first  amendment  for  the 
BLEU  Project  (Ref.  2),  The  NFS  facility 
is  located  in  Unicoi  County,  Tennessee, 
about  32  km  (20  mi)  southwest  of 
Johnson  City,  Tennessee.  The  plant  is 
about  0.8  km  (0.5  mi)  southwest  of  the 
Erwin  city  limits.  The  site  occupies 
about  28  hectares  (70  acres).  The  site  is 
bounded  to  the  northwest  by  the  CSX 
Corporation  (CSX)  railroad  property  and 
the  Nolichucky  River,  and  by  Martin 
Creek  to  the  northeast.  The  plant 
elevation  is  about  9  m  (30  ft)  above  the 
nearest  point  on  the  Nolichucky  River. 

The  area  adjacent  to  the  site  consists 
primarily  of  residential,  industrial,  and 
commercial  areas,  with  a  limited 
amount  of  farming  to  the  northwest. 
Privately  owned  residences  are  located 
to  the  east  and  south  of  the  facility. 
Tract  size  is  relatively  large,  leading  to 
a  low  housing  density  in  the  areas 
adjacent  to  the  facility.  The  CSX 
railroad  right-of-way  is  parallel  to  the 
western  boundary  of  the  site.  Industrial 
development  is  located  adjacent  to  the 
railroad  on  the  opposite  side  of  the 
right-of-way.  The  site  is  bounded  by 
Martin  Creek  to  the  north,  with 
privately  owned,  vacant  property  and 
low-density  residences. 

Effluent  Releases  and  Monitoring 

A  full  description  of  the  effluent 
monitoring  program  at  the  site  is 
provided  in  the  1999  EA  related  to  the 
renewal  of  the  NFS  license  (Ref.  1)  and 
a  2002  EA  related  to  the  first 
amendment  for  the  BLEU  Project  (Ref. 
2).  The  NFS  Erwin  Plant  conducts 
effluent  and  environmental  monitoring 
programs  to  evaluate  potential  public 
health  impacts  and  comply  with  the 
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NRC  effluent  and  environmental 
monitoring  requirements   The  effluent 
program  monitors  the  airborne,  hquid. 
and  solid  waste  streams  produced 
during  operation  of  the  NFS  Plant.  The 
environmental  program  monitors  the 
air,  surface  water,  sediment,  soil, 
groundwater,  and  vegetation  in  and 
around  the  NF.S  Plant. 

Airborne,  liquid,  and  solid  effluent 
streams  that  contain  radioactive 
material  are  generated  at  the  NFS  Plant 
and  monitored  to  ensure  compliance 
with  NRC  regulations  in  10  CFR  part  20. 
Each  effluent  is  monitored  at  or  just 
before  the  point  of  release.  The  results 
of  effluent  monitoring  are  reported  on  a 
semi-annual  basis  to  the  NRC  in 
accordance  with  10  CFR  70.59. 

Airborne  and  liquid  effluents  are  also 
monitored  for  nonradiological 
constituents  in  accordance  with  State 
discharge  permits.  For  the  purpose  of 
this  EA,  the  State  of  Tennessee  is 
expected  to  set  limits  on  effluents  under 
its  regulator}'  control  that  are  protective 
of  health  and  safety  and  the  local 
environment.  On  October  10.  2002.  the 
Tennessee  Air  Pollution  Control  Board 
issued  a  discharge  permit  for  airborne 
effluents  from  the  BPF. 

Environmental  Impact  of  Proposed 

Action 

A  full  description  of  the 
environmental  impacts  of  the  proposed 
action  is  provided  in  the  1999  EA 
related  to  the  renewal  of  the  NFS  license 
(Ref.  1)  and  a  2002  EA  related  to  the  first 
amendment  for  the  BLEU  Project  (Ref. 
2).  The  previously  authorized 
operations  are  analyzed  in  the  1999  EA 
and  the  new  operations  are  analvzed  in 
the  2002  EA.  For  the  proposed  action, 
construction  and  processing  operations 
will  result  in  the  release  of  low  levels 
of  chemical  and  radioactive  constituents 
to  the  environment.  Under  accident 
conditions,  higher  concentrations  of 
materials  could  be  released  to  the 
environment  over  a  short  period  of  time. 
Based  on  the  information  provided  by 
NFS  and  summarized  in  the  EA's 
referenced  above,  the  safety  controls  to 
be  employed  for  the  proposed  action 
appear  to  be  sufficient  to  ensure 
planned  operations  will  be  safe. 
Detailed  accident  analyses  have  been 
performed  by  NFS  in  an  integrated 
safety  assessment  (ISAJ.  NRC's  review  of 
the  ISA  will  ensure  compliance  with  the 
performance  requirements  in  10  CFR 
Part  70.  This  will  provide  additional 
confidence  that  potential  accidents  have 
been  adequately  evaluated  before 
making  a  decision  on  the  proposed 
action. 

For  normal  operations,  the  effluent  air 
emissions  from  the  BPF  will  be 


discharged  through  the  existing  main 
NFS  stack.  While  some  effluents  for  the 
proposed  action  are  expected  to 
increase,  the  total  annual  dose  estimate 
for  the  maximally  exposed  individual 
from  all  planned  effluents  is  less  than 
0.01  milliseivert  (mSv)  or  1  millirem 
(mrem).  This  result  is  well  below  the 
annual  public  dose  limit  of  1  mSv  (100 
mrem)  in  10  CFR  20.1301,  and  the 
constraint  on  air  emissions  to  the 
environment  of  0.1  mSv  (10  mrem)  in  10 
CFR  part  20.1101.  BPF  operations  are 
not  expected  to  increase  the  dose  to 
workers  at  the  NFS  facility  because  the 
types  and  quantity  of  material,  and  the 
processing,  will  be  similar  to  what  is 
already  licensed  at  the  site.  Surface 
water  quality  at  the  NFS  site  is  currently 
protected  by  enforcing  release  limits 
and  monitoring  programs.  No  significant 
change  in  surface  water  impacts  is 
expected  from  BPF  operations.  The 
proposed  action  will  not  discharge  any 
effluents  to  the  groundwater;  therefore. 
no  adverse  impacts  to  groundwater  are 
expected   BPF  operations  will  be 
conducted  in  existing  facilities: 
therefore,  no  adverse  impacts  to  local 
land  use.  biotic  resources,  or  cultural 
resources  are  expected.  The  proposed 
action  involves  transportation  of  feed 
material  to  the  NFS  site.  All 
transportation  will  be  conducted  in 
accordance  with  the  applicable  NTiC 
and  U.S.  Department  of  Transportation 
regulations;  therefore  no  adverse 
impacts  from  transportation  activities 
are  expected. 

Environmental  Impact  of  No  Action 
Alternative 

Under  the  no  action  alternative,  NFS 
would  not  be  able  to  carry  out  its 
contract  obligations  to  produce  a 
commercial  product  from  U.S. 
Government  surplus,  weapons-usable, 
high-enriched  uranium.  Failure  to  fulfill 
its  role  in  the  DOE  program  could  cause 
DOE  to  select  other  alternatives  for 
disposition  of  the  surplus  material  that 
may  be  less  cost  effective  and  incur 
greater  environmental  impacts.  For 
example,  the  disposal  option  would 
incur  additional  costs  and  consume 
available  disposal  space  that  may  be 
better  utilized  for  non-reusable  wastes. 
If  NFS  were  not  able  to  fulfill  its 
contract,  DOE  may  transfer  the 
downblending  work  to  other  facilities. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  envirormiental 
impacts  associated  with  the  proposed 
action  are  insignificant. 

Agencies  and  Persons  Contacted 

On  May  31,  2002,  the  NRC  staff 
contacted  the  Director  of  the  Division  of 
Radiological  Health  in  the  Tennessee 


Department  of  En\ironment  and 
Conser\'ation  (TDEC)  concerning  the 
2002  EA  (Ref  2)  and  the  potential 
impact  of  the  BLEU  Project  on  the 
environment.  On  August  6,  2003,  the 
NRC  staff  contacted  the  Director  of  the 
TDEC  Division  of  Radiological  Health 
concerning  the  revised  envirorunental 
impacts  in  this  EA.  On  August  22.  2003. 
tlie  Director  responded  that  they  had 
reviewed  the  ^raft  EA  and  had  no 
comments. 

On  May  22,  2002,  the  NRC  staff 
contacted  the  Tennessee  Historical 
Commission,  Division  of  Archeology 
concerning  the  2002  EA  (Ref.  2)  and  the 
potential  effect  of  the  BLEU  Project  on 
historical  resources.  No  additional 
consultation  was  made  because  the 
proposed  action  is  entirely  within 
existing  facilities  and  the  facility 
description  in  the  amendment  request 
(Ref.  4}  is  not  significantly  different 
from  the  facility  description  in  the  2002 
EA. 

On  June  6.  2002.  the  NRC  staff 
contacted  the  Fish  and  Wildlife  Service 
concerning  the  2002  EA  (Ref  2)  and  the 
potential  effect  of  the  BLEU  Project  on 
endangered  species.  No  additional 
consultation  was  made  because  the 
proposed  action  is  entirely  within 
existing  facilities  and  the  facility 
description  in  the  amendment  request 
(Ref.  4)  is  not  significantly  different 
from  the  facility  description  in  the  2002 
EA. 

References 

Unless  otherwise  noted,  a  copy  of  this 
document  and  the  references  listed 
below  will  be  available  electronically 
for  public  inspection  in  the  NRC  Public 
Document  Room  or  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http:// www. nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room). 
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for  BLEl'  Preparation  Fat  ilitv."  October  11. 
2002.  .AD.AMS  No.  .ML023:i80210. 

5.  B.M.  .Moore.  Niu  lear  Fuel  Services,  Inc.. 
Letter  to  U.S.  Nuclear  Regulatory 
Commission,  "ISA  Summary  for  BLEU 
Preparation  Facility  Processes,"  October  14. 
2002.  ADAMS  No."ML023090172. 

6.  B.M.  Moore.  Nuclear  Fuel  Services,  Inc.. 
Letter  to  U.S.  Nuclear  Regulatoi^' 
Commission.  "Supplemental  Information  to 
Complete  an  Environmental  Raview  for  the 
BLEU  Preparation  Facility."  May  28.  200.3, 
ADAMS  No.  ML03 1560494. 

III.  Finding  of  no  Significant  Impact 

Pursuant  tu  10  CFR  Fart  51.  the  NRC 
staff  has  considered  the  environmental 
consequences  of  amending  NRC 
Materials  License  SNM-124  to  authorize 
operation  of  the  BPF.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
associated  with  the  proposed  action 
would  not  be  signifif;ant  and  the 
Commission  is  making  a  finding  of  no 
significant  impact.  Accordingly. 
preparation  of  an  environmental  impact 
statement  is  not  warranter!. 

IV.  Further  Information 

For  further  details,  see  the  references 
listed  above.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North.  Room 


0-1F21.  11555  Rockville  Pike, 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Document  Access 
and  Management  System  (ADAMS) 
Public  Electronic  Reading  Room  on  the 
Internet  at  the  NRC  Web  site,  http:// 
wwv^-.nrc.gov/reading-rm/adams.html. 
Persons  v«ho  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  (301)  415-4737,  or  by  e- 
mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  the  20th  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Kevin  M.  Ramsey, 

Project  Manager.  Fuel  Cycle  Facilities  Branch, 
Division  offuel  Cycle  Safety  and  Safeguards. 
Office  ofNnclear  Material  Safety  and 
Safeguards: 

[FR  Doc.  03-27009  Filed  10-24-03;  8:45  ami 

BILLING  CODE  759(W)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Request  for  a  License  To  Export 
Plutonium 

Pursuant  to  10  CFR  110.70(b)(2) 
'Public  notice  of  receipt  of  an 


application."  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  request  for  a 
license  to  export  plutonium.  Copies  of 
the  request  are  available  electronically, 
through  ADAMS  and  can  be  accessed 
through  the  Public  Electronic  Reading 
Room  (PERR)  link  <http://iu\\v. nrc.gov/ 
NRC/ADAMS/index.html>  at  the  NRC 
Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Anv  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555:  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

In  its  review  of  the  request  for  a 
license  to  export  plutonium  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safetv  or 
environmental  effects  in  the  recipient 
nation  of  the  material  to  be  exported. 
The  information  concerning  this  request 
follows. 


NRC  Export  License  Application  for  Plutonium 


Name  of  applicant 
Date  of  application 


Date  received 

Application  nurnber 
DocKet  number 


Department  of  Energy 
( DOE  I — Headquarters 

October  1    2003 

October  6   2003, 
XSNMQ3327,  11005440 


Description  of  Material 


Material  type 


Plutonium  Oxide  Powder 


.^... 


Dated  this  17th  day  of  October  2003  at 
Rockville,,Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Edward  T.  Baker, 

Dvputy  Dirt'ctur.  Office  of  International 
Programs. 

IFK  Dn(    0i-2"0n  Filed  10-24-03;  8:45  ami 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Peer  Review  Committee  for  Source 
Term  Modeling;  Notice  of  Meeting 

The  Peer  Review  Committee  For 
Source  Term  Modeling  will  hold  a 
closed  meeting  on  October  29-31,  2003, 


Typeqty 


140.0  kg  Pu  02/123.48  kg  Pu 


End  use 


Country  of 
destination 


Fabrication  of  four  MOX  lead 
assemblies  to  be  returned 
to  ttie  U  S  for  testing  in 
commercial  reactors 


France. 


at  1 1 545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday  October  29  through  Friday, 
October  31,  2003—8:30  a.m.  until  the 
conclusion  of  business. 

The  Committee  will  review  Sandia 
National  Laboratories  (SNL)  activities  and  aid 
SNL  in  development  of  guidance  documents 
for  estimating  source  terms  resulting  from 
sabotage  attacks  on  radioactive  material 
sources  other  than  spent  nuclear  fuel.  The 
guidance  document  will  assist  the  NRC  in 


evaluations  of  the  impact  of  specific  terrorist 
activities  targeted  at  a  range  of  radioactive 
materials. 

This  meeting  is  being  lield  with  less  than 
the  required  1,5  days  notice  in  order  to 
accommodate  the  travel  arrangements  of  a 
number  of  the  members  attending.  The 
meeting  i.s  closed  and  its  short  notice  will  not 
effect  public  participation. 

Further  information  contact:  .'\ndrew  L. 
Bates,  (telephone  301-415-1963)  or  Dr. 
Charles  G.  Interrante  (telephone  301-415- 
3967)  between  7:30  a.m.  and  4:15  p.m.  (ET). 

Dated:  October  20,  2003. 
Andrew  I,.  Bates, 

.■\dvisory  Committee  Management  Officer. 
IFR  Doc.  0.3-27010  Filed  10-24-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48666;  ule  No.  SR-Amex- 
2003-83] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  American  Stock 
Exchange  LLC  Relating  to  Listing 
Standards  Applicable  to  Units 

October  21.  2003. 

On  September  5,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder.-^  a  proposed  rule  change  to 
clarih'  the  listing  requirements 
applicable  to  units. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  16.  2003. ^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.''  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  "■  in  particular,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  The 
Commission  believes  that  the  proposed 
rule  change  should  assist  issuers  by 
clarifying  the  listing  standards 
applicable  to  units  and  similar 
securities.  Finally,  the  Ci^mmission 
belie\'es  that  the  expanded  disclosure 
requirements  contemplated  by  the 
proposed  rule  change  should  provide 


investors  with  timely  information  about 
these  securities. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change(SR-Amex-2003- 
83)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv." 

Margaret  H   Mi  Farland, 

Deputy  Secretary. 

|FR  Doc.  03-27006  Filed  10-24-03;  8:45  am] 

BILLING  CODE  d010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8658:  File  No  SR-CHX- 
2003-12] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  of  Proposed  Rule 
Change,  and  Amendment  No.  1 
Thereto,  by  the  Chicago  Stock 
Exchange.  Incorporated  Relating  to 
Automatic  Execution  of  Partial  Orders 

OctobtT  <iu.  ^uu,i. 

On  August  1,  2003,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
add  an  Interpretation  and  Policy 
providing  that  a  CHX  specialist  may 
voluntarily  elect  to  activate  the 
functionality  that  allows  automatic 
execution  of  partial  orders  on  its 
Midwest  Automatic  Execution  ("MAX") 
System  at  any  point  during  a  regular 
trading  session.  On  September  5,  2003, 
the  Exchange  amended  the  proposed 
rule  change. ' 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  15.  2003.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


'■  15  U.S.C.  78s(b](l). 

2l7CFR240.19b-4. 

■'  See  Securities  Exchange  Act  Release  No.  48464 
(September  9.  2003),  68  FR  54250. 

■*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  7ac(f). 

'■15  U.S.C.  78flb)(5). 


"15  U.S.C.  78s(b)(2). 
M7CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  Kathleen  Boege,  Associate 
(jeneral  Counsel,  CHX,  to  Nancy  Sanow.  Assistant 
Direc:tor.  Division  of  Market  Regulation. 
Commission,  dated  September  5.  2003 
("Amendment  No.  1"). 

■*  See  Securities  Exchange  Act  Release  No.  48454 
(September  5.  2003).  68  FR  54032. 


exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments,  and  to 
perfect  the  mechanism  of.  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  reasonably 
designed  to  accomplish  these  ends  by 
providing  clarity  to  the  CHX  Rules  by 
specifying  the  ability  of  CHX  specialists 
to  disable  or  enable  the  auto-partials 
functionality  of  the  Exchange's  M.\X 
System  on  a  voluntar\'  basis. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended,  (SR- 
CHX-2003-12)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  03-27008  Filed  10-24-03:  8:45  am] 

BILLING  CODE  801 0-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3553] 

State  of  Texas:  Amendment 

The  above-numbered  declaration  is 
hereby  amended  to  extend  the  incident 
period  for  this  disaster  to  October  16, 
2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
December  8r  2003,  and  for  economic 
injury  the  deadline  is  July  7,  2004, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  21,  2003. 
Hector  V.  Barreto, 
Administrutor. 
|FR  Doc.  03-27016  Filed  10-24-03:  8:45  am] 

BILLING  CODE  602S-01-P 


-•  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f) 

"15  U.S.C.  78f(b)(5). 

ns  U.S.C.  78s(b)(2). 

«17CFR200.3&-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

Interest  Rates;  Quarterly 
Determinations 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional    peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  4.375  (4' h)  percent  for  the 
October-December  quarter  of  FY  2004. 

lames  E.  Rivera, 

Associate  Administrator  for  Financial 
Assistance. 

(PR  Doc.  03-27017  Filed  10-24-03;  8:45  am] 

BILLING  CODE  8025-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  T  of  the 
Statement  of  the  Organization. 
Functions  and  Delegations  of  Authority 
that  covers  the  Social  Security 
Administration  (SSA).  Chapter  TA 
covers  the  Deputy  Commissioner  for 
Disability  and  Income  Security 
Programs.  Notice  is  hereby  given  that 
Chapter  TAH,  which  covers  the  Office 
of  Hearings  and  Appeals,  is  being 
amended  to  abolish  the  Office  of  Special 
Programs  and  Services  (TAH-2).  The 
change  is  as  follows; 

Chapter  TA 

Office  of  Disability  and  Income  Security 
Programs 

Subchapter  TAH 

Office  of  Hearings  and  Appeals 

Section  TAH.  10  The  Office  of 
Hearings  and  .4ppeays— (Organization); 

The  Office  of  Hearings  and  Appeals, 
under  the  leadership  of  the  Associate 
Commissioner  for  Hearings  and 
Appeals,  includes: 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  includes: 
Delete: 


2.  The  Office  of  Special  Programs  and 
Services  (TAH-2) 

Section  TAH.  20     The  Office  of  Hearings 
and  Appeals — (Functions) 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  (TAH)  provides  the 
Associate  Commissioner  and  the  Deputy 
Associate  Commissioner  with  staif 


assistance  on  the  fiill  range  of  their 
responsibilities. 

Delete  in  its  entirety; 

2;  The  Office  of  Special  Programs  and 
Services  (TAH-2). 

Dated:  October  9.  2003. 
Jo  Anne  B.  Barnhart, 
Commissioner. 
(PR  Doc.  0.1-26991  Filed  10-24-03;  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4484] 

Overseas  Buildings  Operations; 
Industry  Advisory  Panel:  Meeting 
Notice 

The  Industry  Advisory  Panel  of 
Overseas  Buildings  Operations  will 
meet  on  Thursday,  October  30,  2003, 
from  9:45  until  11:45  a.m.  and  1  until 
3:30  p.m.  eastern  standard  lime.  The 
meeting  will  be  held  in  conference  room 
1 107  at  the  Department  of  State,  2201  C 
Street,  NW.,  (entrance  on  23rd  Street), 
Washington,  DC.  The  purpose  of  the 
meeting  is  to  discuss  new  technologies 
and  successful  management  practices 
for  design,  construction,  security, 
property  management,  emergency 
operations,  the  environment,  and 
planning  and  development.  An  agenda 
will  be  available  prior  to  the  meeting. 

The  meeting  will  be  open  to  the 
public,  however,  seating  is  limited. 
Prior  notification  and  a  valid  photo  ID 
are  mandatory  for  entry  into  the 
building.  Members  of  the  public  who 
plan  to  attend  must  notify  Luigina 
Pinzino  at  703/875-7109  before 
Tuesday,  October,  28,  to  provide  date  of 
birth,  Social  Security  number,  and 
telephone  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luigina  Pinzino  703/875-7109. 

Dated:  September  23,  2003. 
Charles  E.  Williams, 

Director/Chief  Operating  Officer.  Overseas 
Buildings  Operations,  Department  of  State. 
[FR  Doc.  03-27037  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4710-24-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4192] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice;  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
November  12.  13,  and  14.  in 
Washington.  DC.  Pursuant  to  section 


10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.'552b[c][l] 
and  [4],  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  conunercial  information  will 
be  discussed.  The  agenda  will  include 
updated  committee  reports,  a  world 
threat  overview  and  a  round  table 
discussion  that  calls  for  the  discussion 
of  classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  information  contact  Marsha 
Thurman.  Overseas  Securitv  Advisory 
Council,  Department  of  State, 
Washington,  DC.  20522-2008,  phone: 
571-345-2214. 

Dated;  October  2.  2003. 
Joe  D.  .Morton. 

Director  of  the  Diplomatic.  Security  Service, 
Department  of  State. 

(FR  Doc.  03-27036  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review  for 
the  Reno/Tahoe  International  Airport, 
Reno,  NV 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  Noise 
Compatibility  Program  submitted  by  the 
County  of  Washoe  for  the  Reno/Tahoe 
International  Airport,  Reno,  Nevada 
under  the  provisions  of  Title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  (hereinafter 
referred  to  as  "the  Act")  and  title  14, 
Code  of  Federal  Regulation  (CFR).  part 
150.  This  program  was  submitted 
subsequent  to  a  determination  bv  the 
FAA  that  associated  Noise  Exposure 
Maps  submitted  under  title  14  CFR  part 
150  were  in  compliance  with  applicable 
requirements  effective  November  15,* 
2001.  The  proposed  Noise  Compatibility 
Program  will  be  approved  or 
disapproved  on  or  before  April  5,  2004. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  Noise 
Compatibility  Program  is  October  10, 
2003.  The  public  comment  period  ends 
on  December  9,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Elisha  Novak.  Airport  Planner.  San 
Francisco  Airports  District  Office, 
Federal  Aviation  Administration,  831 
Mitten  Road.  Room  210.  Burlingame. 
California  94010.  Telephone:  650-876- 
2928.  Comments  on  the  proposed  Noise 
Compatibility  Program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  Noise 
Compatibility  Program  for  the  Reno/ 
Tahoe  International  Airport,  v\hich  will 
be  approved  or  disapproved  on  or  before 
April  5.  2004.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulation  part  150. 
promulgated  pursuant  to  title  1  of  the 
Act,  may  submit  a  Noise  Compatibilitv 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for  the 
Reno/Tahoe  International  Airport, 
effective  on  October  10.  2003.  It  is 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  Noise 
Compatibility  Program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  Noise  Compatibility 
Programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  April  5,  2004. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  intestate  or 
foreign  commerce,  or  are  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  non-compatible  land 
uses  and  preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  AH 
comments,  other  than  those  properly 


addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
National  Headquarters,  Community 
Environmental  Needs  Division,  800 
Independence  Avenue,  SW.,  Room 
621,  Washington,  DC  20591. 
Federal  Aviation  Administration, 
Western-Pacific  Region.  15000 
Aviation  Boulevard,  Room  3012, 
Hawthorne,  California  90261. 
Federal  Aviation  Administration.  San 
Francisco  Airports  District  Office,  831 
Mitten  Road.  Room  210,  Burlingame, 
California  94010. 
County  of  Washoe,  Airport  Authority, 
2001  East  Plumb  lane,  Reno,  Nevada 
89502. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading;  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California,  on 
October  10,  2003. 
Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division.  Western- 
Pacific  Region.  AWP-600. 

[PR  Dor.  03-27027  Filed  10-24-03;  8:45  ami 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation; 
Subort>ital  Rocket  Launch 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  and  request  for 
comments;  correction. 

SUMMARY:  This  document  contains  two 
corrections  to  a  notice  and  request  for 
comments  that  was  published  in  the 
Federal  Register  on  Mondav.  Ortober 
20.  2003  (68  FR  5997).  Federal  Register 
Document  03-26373,  published  October 
20,  2003  (68  FR  59977).  clarifies  the 
applicability  of  FAA  licensing 
requirements  to  suborbital  rocket 
launches,  in  general,  and  suborbital 
RLVs,  in  particular,  so  that  a  vehicle 
operator  can  determine,  in  advance  of 
consultation  with  the  FAA,  whether  it 
must  obtain  a  launch  license.  This 
correction  revises  a  paragraph 
addressing  a  suborbital  trajectory.  This 
action  also  corrects  footnote  2,  by 
adding  the  full  FAA  Docket  number. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Commercial 
Space  Treinsportation;  Suborbital  Rocket 


Launch,  as  published  in  the  Federal 
Register  on  Mondav,  October  20.  2003 
(68  FR  59977).  (FRDoc.  03-26373)  is 
corrected  as  follows: 

1.  On  page  59979.  Colunm  3,  the  third 
full  paragraph  beginning,  "The  FAA 
rulemaking  regarding  RLV  *    *    *"  is 
corrected  to  read  as  follows: 

The  FAA  rulemaking  regarding  RLV 
missions,  concluded  in  2000,  addressed 
"suborbital  trajectory"  in  the  context  of 
RLVs.  The  FAA  regards  a  suborbital 
trajectory  as  the  intentional  flight  path 
of  a  launch  vehicle,  reentry  vehicle,  or 
any  portion  thereof,  whose  vacuum 
instantaneous  impact  point  (IIP)  does 
not  leave  the  surface  of  the  Earth.  The 
IIP  of  a  launch  vehicle  is  the  projected 
impact  point  on  Earth  where  the  vehicle 
would  land  if  its  engines  stop  or  where 
vehicle  debris,  in  the  event  of  failure 
and  break-up,  would  land.  The  notion  of 
a  "vacuum"  IIP  reflects  the  absence  of 
atmospheric  effects  in  performing  the 
IIP  calculation.  If  the  vacuum  IIP  never 
leaves  the  Earth's  surface,  the  vehicle 
would  not  achieve  Earth  orbit  and 
would  therefore  be  on  a  suborbital 
trajectory. 

2.  On  page  59980.  column  2,  footnote 
2,  Docket  No.  FAA-2000,  is  corrected  to 
read  Docket  No.  FAA-2000-7953. 

Issued  in  Washington.  DC.  on  October  22. 
2003. 

Donald  P.  Byrne, 

Assistant  Ckief  Counsel  for  Regulation. 
[FR  Doc.  03-27023  Filed  10-22-03;  1:42  pm| 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FR.\)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-15957 

Applicant:  CSX  Transportation, 
Incorporated.  Mr.  Richard  M.  Kadlick, 
Chief  Engineer.  Train  Control,4901 
Belfort  Road.  Suite  130  (S/C  J- 
350),Jacksonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
(CSXT)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
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traffic  control  system  on  the  main  and  - 
siding  tracks,  between  Fetner.  North 
Carolina,  milepust  S-164.8,  Aberdeen 
Subdivision,  and  N.  Hamlet  Yard,  North 
Carolina,  milepost  S-247.1.  Hamlet 
Terminal  Subdivision,  on  the  Florence 
Service  Lane.  The  proposed  changes 
include  the  installation  of  a  Direct 
Traffic  Control  System  along  with 
Communications  Based  Train 
Management  (CBTM)  under  the 
direction  of  the  CSXT  train  dispatcher 
located  in  lacksonville.  Florida.  In 
addition,  CSXT  will  promptly  provide  a 
Product  Safety  Flan  (PSP)  and  risk 
assessment  for  implementation  of 
CBTM. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  partv  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PL-401 
(Plaza  Level).  400  7t'h  Street.  SVV., 
Washington,  DC  20590-0001. 
Communications  received  within  4.5 
days  of  the  date  of  this  notice  will  be* 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerniiig  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  c:f)mment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DCJT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FKl\  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
Hf)wever.  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 


statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  October  22, 
2003. 

Grady  C.  Cothen, 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  03-27058  Filed  10-24-03;  8:45  am] 

BILLING  COD€  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-16096 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,4901  Belfort  Road, 
Suite  130  (S/C  J-370),Jacksonville, 
Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  systems  on 
the  two  main  tracks  and  yard  tracks,  at 
West  Keyset,  West  Virginia,  milepost 
B.\-203.1,  on  the  C&O  Division, 
Mountain  Subdivision.  The  proposed 
changes  are  as  follows: 

1.  Removal  of  the  manually  controlled 
"West  Keyspr"  interlocker  and  switch 
No.  28; 

2.  Conversion  of  all  other  switches 
(No.'s  22.  24,  25,  and  29)  to  hand 
operation: 

3.  The  installation  of  intermediate 
signals  at  milepost  BA-203.1; 

4.  Conversion  of  Rules  255-259(93)  to 
Rules  D25l(93)  between  milepost  BA- 
203  and  milepost  BA-203.2,  with  the 
No.  1  main  track  as  westbound  and  the 
No.  2  main  track  as  eastbound;  and 

5.  Conversion  of  Rules  265-271(93)  to 
Rules  D251(93)  between  milepost  BA- 
203.2  and  milepost  BA-206.4,  with  the 
No.  1  main  track  as  westbound. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 


upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street.  SW.. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11.  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  October  22, 
2003. 

Grady  C.  Cothen, 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

(FR  Doc.  03-27059  Filed  10-24-03;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  an  Environmental 
Impact  Statement  for  the  Central 
Avenue  Corridor  Rapid  Transit  Project 

AGENCY:  Federal  Transit  Administration 
(FTA),  U.S.  Department  of 
Transportation  (DOT). 
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ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 


summary:  The  Federal  Transit 
Administration  (FTA)  and  the  City  of 
.Albuquerque  Transit  Department  intend 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Central  Avenue 
Corridor  Rapid  Transit  Project.  The 
proposed  project  is  located  v\'ithin  the 
jurisdictional  boundaries  of 
Albuquerque  and  Bernalillo  County, 
New  Mexico.  The  EIS  will  evaluate:  (1) 
The  no-build  alternative;  (2)  two 
alignment  alternatives:  (3)  two 
technology  alternatives  including  light 
rail  transit  and  bus  rapid  transit;  (4) 
station  and  park  and  ride  locations,  a 
maintenance  facility,  and  electrical 
substations;  and  (5)  a  supporting  bus 
system.  Other  reasonable  alternatives 
that  emerge  from  the  scoping  process 
will  also  be  evaluated.  Scoping  will 
occur  through  correspondence  and 
.meetings  with  the  general  public,  other 
public  stakeholders,  and  federal,  state, 
and  local  agencies  having  an  interest  in 
the  proposed  project.  The  EIS  will  be 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  applicable 
regulations  implementing  NEPA  as  set 
forth  in  23  CFR  part  771  and  40  CFR 
parts  1500-1508. 

DATES:  One  agency  and  five  public 
scoping  meetings  will  be  held  for  the 
Central  Avenue  Corridor  Rapid  Transit 
Project.  These  meetings  will  be  held  at 
various  locations  within  the  City  of 
Albuquerque  and  are  scheduled  for 
November  10-13,  2003  and  November 
17-20.  2003.  Details  specific  to  the 
dates,  times,  and  locations  of  the 
scoping  meetings  will  be  published  in 
local  newspapers  and  other  local  media 
and  will  be  posted  on  the  project  Web 
site  at  http://wH'H'.ABQRTP.com.  The 
deadline  for  submitting  scoping 
comments  is  December  5,  2003  (see 
addresses  below).  All  scoping  meetings 
will  be  held  at  locations  accessible  by 
persons  with  disabilities.  Please  notify 
the  RTP  Project  Manager  at  (505)  724- 
3100  at  least  one  week  in  advance  of  the 
meeting  date  if  language  translation  or 
hearing-impaired  signing  is  needed. 

ADDRESSES:  Written  comments  will  be 
accepted  at  the  meetings  or  may  be  sent 
to  the  following  address  until  December 
5,  2003;  Albuquerque  Transit 
Department,  100  First  Street  SW.. 
.Mbuquerque.  New  Mexico  87102,  Attn: 
Rapid  Transit  Project.  A  scoping 
document  may  be  requested  by  writing 
to  the  above  address  or  by  calling  (505) 
881-5357.  Persons  or  agencies  desiring 
to  be  placed  on  the  mailing  list  for  the 
EIS  should  send  their  name,  mailing 


address,  and  e-mail  address  to  the  above 

address 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pearlie  Tiggs.  Community  Planner, 
Office  of  Planning  and  Program 
Development,  Federal  Transit 
Administration,  Region  6.  819  Taylor 
Street,  Room  8A36,  Fort  Worth,  Texas 
76102.  (817)  978-0567. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

Scoping  comments  should  focus  on 
identifying  specific  environmental, 
cultural,  economic,  or  social  impacts  to 
be  evaluated  by  the  EIS  and  project 
alternatives  that  better  achieve  project 
objectives  and/or  that  have  less  adverse 
impact.  Comments  should  be  specific 
with  regard  to  the  issues  and 
alternatives  to  be  evaluated  and  not  on 
the  preference  for  a  particular 
alternative.  An  opportunity  to  state  a 
preference  for  a  specific  alternative  will 
be  provided  during  the  comment  period 
for  the  draft  EIS. 

II.  Project  Need 

The  need  for  the  proposed  project  was 
identified  as  part  of  an  Alternatives 
Analysis  prepared  by  the  City  of 
Albuquerque  in  cooperation  with  FTA. 
As  determined  by  that  effort,  the  need 
for  the  proposed  project  is  to:  (1) 
Provide  additional  transit  capacity 
within  the  Central  Avenue  Corridor:  (2) 
improve  mobility  to  regional 
employment  and  activity  centers;  and 
(3)  facilitate  the  implementation  of 
adopted  growth  and  development  plans 
and  policies  for  the  Albuquerque  region. 
Transit  service  within  the  Central 
Avenue  Corridor  currently  accounts  for 
over  30%  of  the  total  transit  ridership 
for  the  entire  Albuquerque  Transit 
System.  Traffic  congestion  in  this 
corridor  hinders  efficient  bus  service. 
According  to  traffic  projections 
prepared  by  the  Mid-Region  Council  of 
Governments,  traffic  congestion  is 
expected  to  worsen. 

The  study  corridor  encompasses 
several  regional  employment  centers 
and  activity  centers  that  would  be 
connected  by  the  proposed  project. 
These  include  the  Atrisco  Business 
Park,  the  Albuquerque  Botanical 
Gardens  and  Aquarium.  Old  Town, 
Downtown,  University  of  New  Mexico, 
Albuquerque  Technical-Vocational 
Institute,  and  the  Albuquerque  Uptown 
District.  The  proposed  project  would 
also  provide  service  to  several  smaller 
employment  and  activity  centers 
including  the  three  regional  medical 
hospital  comple.xes,  the  Nob  Hill  and 
Hiland  Districts,  and  the  International 
Market  Center.  Collectively,  these 


locations  represent  the  vast  majority  of 
major  employment  and  activity  centers 
within  the  Albuquerque  metropolitan 
area. 

The  City  of  Albuquerque  has  adopted 
specific  land  use  and  development  goals 
and  policies  that  include  the  proposed 
project  area.  The  adopted  policies 
include  the  Centers  and  Corridor  Plan 
and  the  Planned  Growth  Strategy.  The 
Central  Avenue  corridor  is  identified  as 
a  high  transit  corridor  in  both  of  these 
plans.  In  addition.  Central  Avenue  is 
targeted  for  development  and 
redevelopment  with  transit-oriented 
development.  Plans  to  implement  the 
adopted  policies  are  underway  by  the 
City  of  Albuquerque, 

in.  Alternatives 

The  proposed  project  to  be  evaluated 
by  the  EIS  includes  the  (1)  no-build 
alternative  which  will  assume  that  no 
transportation  improvements  will  occur 
within  the  corridor  beyond  those 
already  committed  to  in  the  adopted 
transportation  programs;  and  (2)  two 
alignment  alternatives  within  the 
Central  Avenue  Corridor.  The 
approximate  length  of  each  build 
alternative  is  approximately  11  miles. 
The  first  alignment  starts  in  the  vicinity 
of  Central  Avenue  and  Unser  Boulevard 
in  Albuquerque  and  proceeds  east  on 
Central  Avenue  to  Louisiana  Boulevard. 
At  Louisiana  Boulevard,  the  route 
proceeds  northerly  to  its  terminus  near 
Menaul  Boulevard  in  the  Albuquerque 
Uptown  District.  The  second  alignment 
starts  in  the  vicinity  of  Central  Avenue 
and  Unser  Boulevard  in  Albuquerque 
and  proceeds  east  on  Central  Avenue  to 
Lome  -  Boulevard.  The  route  follow-s 
Loiuas  Boulevard  east  to  Louisiana 
Ruilevard.  At  Louisiana  Boulevard,  the 
route  proceeds  northerly  to  its  terminus 
near  Menaul  Boulevard  in  the 
Albuquerque  Uptown  District.  The 
centerline  alignment  for  both  routes  will 
fall  within  or  immediately  adjacent  to 
the  existing  street  sections.  Both  light 
rail  transit  and  bus  rapid  transit  will  be 
evaluated  in  each  alignment  alternative. 
Ten  to  eleven  stations  will  be  evaluated, 
each  spaced  at  intervals  of 
approximately  one  mile. 

I\    Probable  Effects 

The  EIS  will  identify  and  evaluate  all 
probable  environmental,  economic, 
social,  and  cultural  effects  for  each  of 
the  project  alternatives.  Based  on  the 
Alternatives  Analysis  previously 
prepared  for  the  proposed  project, 
primary  issues  are  likely  to  include  loss 
of  on-street  parking  and  access  to 
businesses,  changes  to  traffic  circulation 
and  diversion,  changes  to  land  use, 
proximity  effects  on  historic  properties. 
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properties  contaminated  bv  hazardous 
materials,  neighborhood  effects,  and 
utility  relocations.  These  and  other 
issues  (eg.,  noise,  air  qualitv.  drainage, 
visual  effects)  will  be  evaluated  by  the 
EIS  for  both  the  long-term  and 
construction  period.  Measures  to 
mitigate  significant  adverse  impacts  will 
be  developed  as  part  of  the  EIS. 

V.  Public  Involvement 

A  comprehensive  public  involvement 
program  (PIP)  has  been  developed  and 
will  be  implemented  as  part  of  the  Draft 
ELS.  The  PIP  will  include:  Agency  and 
public  scoping  meetings;  communitv- 
wide  public  information  meetings; 
public  hearings;  informational  briefings 
to  stakeholder  groups,  elected  officials, 
and  other  local  and  regional  officials; 
and  information  dissemination  via  a 
project  website  and  newsletters.  The  PIP 
will  also  involve  a  citizens  advisory 
committee  and  other  stakeholder  groups 
to  obtain  input  on  issues,  concerns,  and 
advise  (m  neighborhood  and  transit 
oriented  development  issues, 

VI.  PTA  Procedures 

The  ELS  will  be  prepared  in 
accordance  with  the  National  -. 

Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended,  and  the  regulations 
implementing  NEPA  set  forth  in  23  CFR 
part  771  and  40  CFR  parts  150O-1503. 
Consistent  with  PTA  policy,  the  NEPA 
process  will  also  be  used  to  comply 
with  other  federal  environmental  laws, 
regulations,  and  executive  orders,  such 
as  section  106  of  the  National  Historic 
Preservation  Act,  the  1990  Clean  Air  Act 
Amendments,  section  4{f)  of  the  U.S. 
Department  of  Transportation  Act.  the 
Endangered  Species  Act,  and  E.xecutive 
Orders  11988,  11990  and  12898  on    - 
Floodplain  Management.  Protection  of 
Wetlands,  and  Environmental  Justice, 
respectively. 

In  addition,  the  City  of  Albuquerque 
uitends  to  seek  Section  5309  New  Starts 
funding  for  this  project  and  will 
therefore  follow  the  requirements  of  49 
CFR  part  611  as  well  as  the 
requirements  of  NEPA  and  all  other 
applicable  federal  and  FTA  program 
requirements.  The  New  Starts  regulation 
requires  a  planning  Alternatives 
Analysis,  which  will  be  completed  in 
conjunction  with  the  Draft  EIS.  The 
Alternatives  Analysis/Draft  EIS  will 
lead  to  a  locally-preferred  alternative 
which  must  h>^  adopted  bv  the' 
Metropolitan  Planning  Organization 
into  its  financially  constrained 
metropolitan  transportation  plan  before 
preliminary  engineering  will  be 
authorized  by  FTA.  If  authorized, 
preliminary  engineering  for  the  Central 
Avenue  Corridor  Rapid  Transit  Project 


will  be  conducted  in  conjunction  with 
the  preparation  of  the  final  EIS. 

Issued  on:  October  21,  2003. 
Robert  Patrick, 

Regional  Adfitinistrator,  FTA  Region  6. 
[FR  Doc.  03-27060  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sub-No.  241 X)] 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — in  Aiken 
County,  SC 

Norfolk  Southern  Railway  Company 
(NSR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F-Exempt 
Abandonments  to  abandon  a  2-mile  line 
of  railroad  between  milepost  SA-49.0  at 
Qakwood,  SC,  and  milepost  SA-51.0  at 
Montmorenci,  SC,  in  Aiken  County,  SC. 
The  line  traverses  United  States  Postal 
Service  Zip  Code  29839. 

NSR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  year^;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years 
and  overhead  traffic,  if  there  were  any, 
could  be  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  {or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Board  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  26,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmeotal  issues, '  formal 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),  -  and  trail 
use/rail  banking  requests  under  49  (]FR 
1152.29  must  be  filed  bv  November  6, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  bo  filed  bv  November  17, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  NSR's 
representative:  James  R.  Paschall. 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

NSR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  October  31.  2003. 
Interested  persons  may  obtain  a  copv  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington.  DC  20423-0001)  or  bv 
calling  SEA.  at  (202)  565-1539. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
n 52.29(e)(2).  NSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authoritv 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NSR's  filing  of  a  notice  of 
consummation  by  October  27,  2004,  and 
there  are  no  legal  or  regulatorv  barriers 
to  consummation,  the  authority  to 
abandon  will  automaticallv  expire. 

Board  decisions  and  notices  are 
available  on  the  Board's  Web  site  at 
iMvw. stb.dot.gov. 

Decided:  October  20.  2003. 


'  Thfi  Board  jvill  grant  a  stay  if  an  infonned 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  hi'  the  Board's  Section  of 


Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOat- 
of-Service  Rail  Line!;,  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI .100.  See  49  CFR   ~ 
1002.2(f)(25). 
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By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary-. 
[FR  Doc.  03-26882  Filed  10-24-03;  8:45  am) 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-416  (Sub-No.  3X)] 

San  Bernardino  Associated 
Governments — Abandonment 
Exemption — in  San  Bernardino 
County,  CA 

Consistent  with  the  Surface 
Transportation  Board's  decision  m 
Orange  County  Transportation 
Authority.  Riverside  County 
Transportation  Commission,  San 
Bernardino  Associated  Governments, 
San  Diego  Metropolitan  Transit 
Development  Board,  \orth  San  Diego 
County  Transit  Development  Board — 
Acquisition  Exemption — The  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32173  et 
al.  (STB  served  Mar.  12,  1997)  (Transit 
Agencies).  San  Bernardino  Associated 
Governments  (SANBAG)  has  filed  a 
verified  notice  of  exempt  abandonment. 
and  information  otherwise  required 
under  49  CFR  1152  Subpart  F—E.xempt 
Abandonments,  to  abandon  any  residual 
common  carrier  obligation  on  a  1.92- 
mile  line  of  railroad,  formerly  operated 
by  The  Burlington  Northern  and  Santa 
Fe  Railway  Company  (BNSF).  between 
milepost  9.48  and  milepost  11.40  in 
Redlands,  San  Bernai^dino  County,  CA. 
The  line  traverses  United  States  Postal 
Service  Zip  Code  92374, 

In  Transit  Agencies,  the  Board  granted 
SANBAG  and  several  other  California 
transit  agencies  an  exemption  from  49 
U.S.C.  Subtitle  IV.  The  Board  also 
adopted  the  agencies'  proposal  that  they 
file  a  notice,  reciting  the  labor 
protection  the  Board  is  required  to 
impose  and  adopting  the  environmental 
and  historic  reports  filed  by  the  rail 
carrier  (here  BNSF)  discontinuing 
service  over  the  line,  to  meet  the 
agencies'  obligations  in  fully 
abandoning  the  subject  rail  lines. 
SANBAG  has  provided  that  information 


and  has  adopted  the  environmental  and 
historic  reports  for  this  line  submitted 
by  BNSF  in  its  notice  of  abandonment 
exemption  in  The  Burlington  Sorthern 
and  Santa  Fe  Railway  Company — 
Abandonment  Exemption — in  San 
Bernardino  County.  CA,  STB  Docket  No. 
AB-6  (Sub-No.  398X)  (STB  served  Dec. 
12,  2002.  and  consummated  Apr.  1, 
2003). 

Also,  consistent  with  the 
requirements  of  49  CFR  part  1 152 
subpart  F,  SANBAG  has  certified  that: 
(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years:  (2)  any  overhead 
traffic  on  the  line  can  be  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  ol  service  over  the  line  either 
is  pending  with  the  Board  or  with  any 
U.S.  District  Court  or  has  been  decided 
in  favor  of  complainant  within  the  2- 
year  period; '  and  (4)  the  requirements 
at  49  CFR  1105.7  (environmental 
reports).  49  CFR  1105  8  (historic 
reports),  49  CFR  1105.11  (transmittal 
letter),  49  CFR  1105.12  (newspaper 
publication). -;  and  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  This  exemption  will  be  effective 
on  November  26,  2003.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues  '  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  November  6,  2003.  Petitions  to 


'  SANBAG  indicates  that  its  certification  is  also 
based  on  the  information  provided  by  BNSF  in  its 
abandonment  notice  of  exemption. 

^  In  compliance  with  49  CFR  1 105,  SANBAG  is 
relying  on  the  environmental  documentation 
provided  by  BNSF  in  its  abandonment  notice  of 
exemption  pursuant  to  the  Board's  decision  in 
Transit  Agencies. 

'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  tjefore  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 


reopen  must  be  filed  by  November  17. 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street.  NW..  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  A.  Spitulnik. 
McLeod.  VVatkinson  &  Miller.  One 
Massachusetts  Avenue,  NW.,  Suite  800, 
Washington,  DC  20001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SANBAG  is  relying  on  BNSFs 
environmental  report,  which  addressed 
the  abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  SEA 
will  issue  an  environmental  assessment 
(EA)  by  October  31,  2003.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  500.  Surface 
Transportation  Board.  Washington,  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relav  Service 
(FIRS J  at  1-800-8 7  7-83 3'9].  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
or  trail  use/rail  banking  conditions  will 
be  imposed,  where  appropriate,  in  a 
subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  SANBAG  shall  file  a 
notice  of  consummation  with  the  Board 
to  signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  SANBAG's  filing  of  a  notice 
of  consummation  by  October  27.  2004, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  under  this  notice  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  October  20,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  \   W  illiams, 
Secretary. 
IFR  Do(    03-27018  Filed  10-24-03;  8:45  am] 
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contains  editorial  corrections  of  previously 

published  Presidential   Rule   Proposed  Rule 
and  Notice  docunnents  These  corrections  a^e 
prepared  Dy  the  Ottice  of  the  Federa' 
Register  Agency  prepared  corrections  are 
ssued  as  signed  documents  and  appear  iir 
'he  appropriate  document  categories 
elsewhere  m  the  issue 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Part  4 

[FAC2001-16    FAR  Case  2002-025:  Item 
III] 

RIN  9OOO-AJ70 

Federal  Acquisition  Regulation; 
Unique  Contract  and  Order  Identifier 
Numbers 

Correction 

4n  rule  document  03-24584  beginning 
on  page  56679  in  the  issue  of 
Wednesday,  October  1,  2003,  make  the 
following  correction: 

On  page  56680,  in  the  second  column. 
under  the  heading  D.  Dertermination  To 
Issue  an  Interim  Rule,  in  the  12th  line, 
"8-577  "  should  read  "98-577" 

[FR  Doc.  C3-24584  Filed  10-24-03;  8:45  am] 
BILLING  COt)E  ISOS-OI'^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  390  and  398 

[Docket  No.  FMCSA-2000-7017] 

RIN  2126-AA52 

Safety  Requirements  for  Operators  of 
Small  Passenger-Carrying  Commercial 
Motor  Vehicles  Used  in  Interstate 
Commerce 

Corrpt  tion 

hi  rule  document  ()3-20Jb9  beginning 
on  page  47860  in  the  issue  of  Tuesday, 
August  12.  200.3.  mai^e  the  fnlldwing 
correction: 

On  page  27860  in  the  second  column. 
under  the  DATES  heading,  in  the  fifth 
line,  "November  10.  2003"  should  read 
"December  U),  2003." 

iFR  DiK  ,  C3-20:!69  Filed  10-24-03:  8:45  am] 
BILLING  CODE  1505-01-D 


^.,., 


Monday, 
October  2^,  2003 


Part  11 


Environmental 
Protection  Agency 


4()  (FR  Part*,  51    and   S2 

Prevention  of  Significant  Deterioration 
(PSD)  and  Non  Attainment  New  Source 
Review   (NSR):  Equipment   Replacement 
Provision  of  the  Routine  Maintenance. 
Repair  and  Replacement  I  xclusion:  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL-7575-9:  RIN  2060-AK28;  Electronic 
Docket  OAR-2002-0068;  Legacy  Docket  A- 
2002-04] 

Prevention  of  Significant  Deterioration 
(PSD)  and  Non-Attainment  New  Source 
Review  (NSR):  Equipment 
Replacement  Provision  of  the  Routine 
Maintenance,  Repair  and  Replacement 
Exclusion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  finalizing 
revisions  to  the  regulations  governing 
the  NSR  programs  mandated  by  parts  C 
and  D  of  title  I  of  the  Clean  Air  Act 
(CAA).  Today's  changes  reflect  EPA's 
mcorporation  of  comments  from  the 
proposed  rule  for    Prevention  of 
Significant  Deterioration  (PSD)  and 
Non-attainment  New  Source  Review 
(NSR):  Routine  Maintenance,  Repair  and 
Replacement."  These  changes  provide  a 
categorv'  of  equipment  replacement 


activities  that  are  not  subject  to  Major 
NSR  requirements  under  the  routine 
maintenance,  repair  and  replacement 
(RMRR)  exclusion.  The  changes  are 
intended  to  provide  greater  regulator}' 
certainty  without  sacrificing  the  current 
level  of  environmental  protection  and 
benefit  derived  from  the  NSR  program. 
We  believe  that  these  changes  will 
facilitate  the  safe,  efficient,  and  reliable 
operation  of  affected  facilities. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  26,  2003. 

ADDRESSES:  Docket.  Docket  No.  A- 
2(j02-04  (Electronic  docket  OAR-2002- 
0068).  containing  supporting 
information  used  to  develop  the 
proposed  rule  and  today's  final  rule,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
government  holidays)  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (6102T),  Room  B-108,  EPA  West 
Building.  1301  Constitution  Avenue, 
NW,  Washington,  D.C.  20460;  telephone 
(202)  566-1742. fax  (202)  566-1741. A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 


Worldwide  Web  (WWWI.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  final  rule  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copv  of 
the  rule  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
wivw.  epa  gov/ttn/oarpg. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dave  Svendsgaard.  Information  Transfer 
and  Program  Integration  Division 
(C339-03),  U.S.  EPA  Office  of  Air 
Quality  Planning  and  Standards, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  919-541-2380,  or 
electronic  mail  at 
svendsgaard.dave@epa.gov,  for 
questions  on  this  rule. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  by  this 
final  action  include  sources  in  all 
industry  groups.  The  majority  of  sources 
potentially  affected  are  expected  to  be  in 
the  following  groups: 


Industry  group 


Electric  Services  

Petroleum  Hetining 
Industrial  Inorganic  Chemicals 


Industnal  Organic  Chemicals   

Miscellaneous  Chemical  Products 

Natural  Gas  Liquids  

Natural  Gas  Transport 

Pulp  and  Paper  Mills  

Paper  Mills 

Automobile  Manutacturing  


Pharmaceuticals 


^Standard  Industrial  Classification 

">  North  Amencan  Industry  Classification  System. 


SIC  = 


491 
291 
281 

286 

289 
132 
492 
261 
262 
371- 

283 


NAICSt- 


221111,  221112.  221113,  221119.  221121.  221122 

324110 

325181.  325120    325131.  325182,  211112.  325998.  331311, 

325188 
325110.  325132.  325192,  325188,  325193.  325120.  325199 
325520,  325920  325910,  325182,  325510 
211112 

486210,  221210 

322110,  322121,  322122,  322130 
322121,  322122 
336111,  336112,  336211,  336992,  336322,  336312,  336330, 

336340,  336350,  336399,  336212.  336213 
325411.  325412.  325413,  325414 


Entities  potentially  affected  by  this  final 
action  also  include  State,  local,  and 
tribal  governments  that  are  delegated 
authority  to  implement  these 
regulations. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  How  can  I  get  ropies  of  this  document 
and  other  related  information? 

1.  Docket 

2.  Electronic  Access 

B  Where  can  I  obtain  additional 
information' 
II   Background 

.\  What  is  the  RMRR  exclusion? 

B   Is.sues  surrounding  the  RMRR  exclusion 

C.  Process  used  to  develop  this  rule 

D  What  we  proposed 


III.  Equipmient  Replacement  Provision 

A.  Overview  and  justiflcation  for  today's 
final  action 

B.  What  is  an  identical  or  functionally 
equivalent  replacement  and  why  should 
such  an  activity  be  considered  RMRR? 

C.  What  cost  limit  has  been  placed  on  the 
equipment  replacement  approach? 

D.  What  will  be  the  basis  of  applying  the 
20-percent  threshold? 

E.  What  basic  design  parameters  are  being 
established  to  qualify  for  the  equipment 
replacement  provision? 

F.  What  collection  of  equipment  should  be 
considered  in  applying  the  equipment 
replacement  provision  and  how  should  it 
be  defined? 

G.  Consideration  of  non-emitting  units  as 
part  of  the  process  unit 

H.  What  is  the  accounting  basis  for  the 

process  unit? 
I.  Enforcement 


1.  Compliance  assurance 

2.  General  issues 

].  Quantitative  Analvsis 

K.  Consideration  of  other  options 

1.  Annual  Maintenance,  repair  and 
replacement  allowance 

2.  Capacity-based  option 
.'3.  Age-based  option 

L.  Sper.ific  list  of  e,xcluded  activities 
M.  Stand-alone  exclusion  for  energy 

efficiency  projects 
N.  Legal  Basis 

1.  How  does  the  NSR  program  address 
existing  sources  and  why  is  todav's  rule 
consistent  with  this  approach? 

2.  Why  today's  rule  appropriately 
implements  the  Clean  .'Mr  Act's 
definition  of  modification 

IV.  ,-\dministrative  Requirements  for  This 
Rule 
A.  Executive  Order  12866— Regulatory 
Planning  and  Review 
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B.  Executive  Order  13132 — Federalism 

C.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Government^ 

D.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Analysis 

G.  Unfunded  Mandates  Reform  Act  of  1995 
H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  13211 — Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 
J.  Executive  Order  12988 — Civil  Justice 

Reform 

V.  Effective  Date  for  Today's  Requirements 

VI.  Statutory  Authority 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  A-2002-04.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  pari  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center.  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Ave..  N\V..  Room:  B108. 
Mail  Code:  6102T,  Washington.  DC. 
20004.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742.  A  reasonable  fee  may  be 
charged  for  copying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa.gov/fedrgs  tri. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  httpj lwww.epa.go\'ledcx:ketl 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  dtx;ket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 


Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  vou  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.A.I,  of 
this  preamble.  The  EPA  intends  to  work 
towards  providing  electronic  access  to 
all  of  the  publicly  available  docket 
materials  through  EPA's  electronic 
public  docket. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31.2002. 

B.  'Where  Can  I  Obtain  Additional 
Information? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
final  rule  is  also  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature  by 
the  EPA  Administrator,  a  copy  of  this 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  http:// 
\\^\-v^\epa.gov/ttn/oarpg  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

II.  Background 

A.  What  Is  the  RMRH  Exclusion? 

Title  I  of  the  Clean  Air  Act  (CAA) 
established  the  New  Source  Review 
program  '  to  help  control  airborne 
emissions  from  major  new  stationary 
sources  of  pollution.  Under  the 
program,  anyone  who  seeks  to  construct 
a  new  stationarv'  source  that  will  be  a 
major  source  of  regulated  pollutants 
must  obtain  a  permit  from  State 
authorities  (or.  where  a  State  has  not 


established  its  own  program,  from  EPA 
directly)  before  beginning  construction 
of  the  source.  In  order  to  obtain  the 
permit,  the  owner  or  operator  must, 
among  other  things,  demonstrate  that 
the  new  source  will  have  state-of-the-art 
pollution  control  devices. 

The  NSR  program  does  not  generally 
affect  existing  sources,  but  it  dees  apply 
if  they  undergo  a  "modification."  The 
NSR  provisions  of  the  CAA  do  not 
create  their  own  definition  of 
'modification,"  instead  borrowing  the 
definition  of  the  term  established  bv 
section  111  of  the  CAA.  which  defined 
the  term  for  purposes  of  the  New  Source 
Performance  Standards  (NSPS)  program. 
That  definition  states  that  "[tjhe  term 
"modification"  means  any  physical 
change  in,  or  change  in  the  method  of 
operation  of.  a  stationary'  source  which 
increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  not  previously  emitted." 
Under  40  CFR  parts  51  and  52.  the  rules 
we  have  promulgated  to  carr\-  out  the 
NSR  program,  "major  modification"  is 
similarly  defined  as  any  physical 
change  in  or  change  in  the  method  of 
operation  of  a  major  stationary  source 
that  would  result  in:  (1)  A  significant 
emissions  increase  of  a  regulated  NSR 
pollutant;  and  (2)  a  significant  net 
emissions  increase  of  that  pollutant 
from  the  major  stationary  source.-'  The 
regulations  further  provide  that  certain 
activities  do  not  constitute  a  "physical 
change  or  change  in  the  method  of 
operation"  under  the  definition  of 
"major  modification."  One  category  of 
such  activities  is  routine  maintenance. 
repair  and  replacement  (RMRRj.  The 
regulatory  provisions  excluding  RMRR 
from  the  definition  of  change  constitute 
the  RMRR  exclusion. 

B  Issues  Surrounding  the  RMRR 
Exclusion 

Until  today,  the  NSR  regulations  have 
not  further  specified  what  types  of 
activities  are  encompassed  by  the  term 
RMRR.  Heretofore,  we  have  applied  the 
RMRR  exclusion  exclusively  on  a  case- 
by-case  basis  using  a  multi-factor  test  for 
determining  whether  a  particular 
activity  falls  within  or  outside  the 
exclusion  We  have  made  these  case-by- 
case  determinations  both  in  the  context 
of  applicability  determinations,  where  a 
source  or  permitting  authority  has 
requested  EPA's  guidance  concerning 
whether  a  particular  activity  falls  within 
the  exclusion  or  requires  a  permit,  and 


'  We  broadly  use  the  term  "New  Source  Review." 
or  NSR.  to  encompass  both  the  PSD  and  the  Non- 
attainment  New  Source  Review  program. 


-Once  a  modification  is  determined  to  be  maior. 
NSR  requirements  apply  only  to  those  specific 
pollutants  for  which  there  would  be  a  significant 
net  emissions  increase. 
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in  the  context  of  enforcement  actions, 
where  we  have  challenged  an  activity 
undertaken  b\-  a  source  after  the  fact  and 
the  source  has  asserted  that  the  activity 
was  permissible  under  the  exclusion. 

This  case-by-case  approach  has  been 
praised  for  its  flexibility,  but  criticized 
for  hampering  activities  important  to 
assuring  the  safe,  reliable  and  efficient 
operation  of  existing  plants. 
Specifically,  some  of  the  case-by-case 
determinations  we  have  made, 
particularly  over  the  past  decade,  and 
particularly  in  a  series  of  enforcement 
actions,  have  been  criticized  for  giving 
the  exclusion  a  narrow  scope  that 
disallows  replacement  of  significant 
plant  components  with  identical  or 
functionally  equivalent  components. 
Critics  argue  that  the  effect  is  to 
discourage  plant  owners  or  operators 
from  engaging  in  replacements  that  are 
important  to  restoring,  maintaining  and 
improving  plant  safety,  reliability,  and 
efficiency.  They  further  argue  that  this 
effect  is  exacerbated  by  what  they  assert 
are  the  uncertainties  inherent  in  the 
case-by-case  approach. 

To  elaborate  on  the  uncertainty 
issues:  Unless  an  owner  or  operator 
seeks  an  applicability  determination 
from  his  or  her  reviewing  authority,  it 
can  be  difficult  for  the  owner  or 
operator  to  know  with  reasonable 
certainty  whether  a  particular  activity 
constitutes  RMRR.  This  gives  the  owner 
or  operator  five  choices,  two  of  which 
the  owner  or  operator  is  not  likely  to 
select,  and  the  other  three  of  which  have 
significant  drawbacks  for  the 
productivity  of  the  plant. 

First,  the  owner  or  operator  may 
simply  seek  an  NSR  permit.  That 
course,  however,  is  likely  to  be  time- 
consuming  and  expensive,  since  it  will 
likely  result  in  a  requirement  to  retrofit 
an  existing  plant  with  state-of-the-art 
pollution  controls  which  often  is  very 
costly  and  can  present  significant 
technical  challenges.  Therefore,  an 
owner  or  operator  is  not  likely  to  select 
this  option  if  it  can  be  avoided. 

Second,  the  owner  or  operator  may 
proceed  at  risk  without  a  reviewing 
authority  determination.  That  option, 
however,  is  also  not  likely  to  be 
attractive  where  a  significant 
replacement  activity  is  involved, 
because  if  the  owner  or  operator 
proceeds  without  a  reviewing  authority 
determination  and  if  we  later  find  that 
he  or  she  made  an  incorrect 
determination  on  its  own,  the  owner  or 
operator  faces  potentially  serious 
enforcement  consequences.  Those 
consequences  could  well  include 
substantial  fines  (along  with  the  further 
consequences  of  having  been 
determined  to  be  in  violation  of  the 


CAA)  and  penalties  and  a  requirement 
to  install  the  state-of-the-art  pollution 
controls,  even  though  those  controls 
present  technical  issues  or  represent  a 
significant  enough  expenditure  that  they 
likely  would  have  deterred  the  owner  or 
operator  firom  seeking  a  permit  in  the 
first  place.  The  owner  or  operator  is  not 
likely  to  take  this  risk  if  he  or  she 
believes  there  is  a  high  probability  of 
these  kinds  of  consequences  and  if  he  or 
she  has  other  options. 

Third,  the  owner  or  operator  may  seek 
an  applicability  determination.  That 
process,  too,  is  time-consuming  and 
expensive,  albeit  typically  less  so  than 
seeking  a  permit.  This  path  presents  a 
potentially  significant  barrier  to  today's 
global,  quick-to-market  industries,  such 
as  computer  chips,  pharmaceuticals, 
and  autos.  This  approach  also  is  likely 
to  result  in  substantial  foregone 
activities  that  would  enhance  the  safety, 
reliability  and  efficiency  of  the  plant 
while  awaiting  the  applicability 
determination. 

Fourth,  the  owner  or  operator  may 
forego  or  curtail  replacements  that 
would  enhance  the  safe,  reliable,  or 
efficient  operation  of  its  plant,  instead 
opting  to  repair  existing  components 
even  though  they  are  inferior  to  current 
day  replacements  because  they  likely 
have  deteriorated  with  use  and  probably 
are  less  advanced  and  less  efficient  than 
current  technology.  Foregoing  the 
replacement  activities  altogether  will 
reduce  plant  safety,  reliability  and 
efficiency;  curtailing  or  postponing 
them  does  as  well,  differing  only  in  the 
degree  of  these  effects. 

Finally,  the  owner  or  operator  may 
curtail  the  plant's  productive  capacity 
by  replacing  components  with  less  than 
the  best  technology  in  order  to  be  more 
certain  that  the  replacement  is  within 
the  RMRR  regulatory  bounds,  or  he  or 
she  may  agree  to  limit  the  source's 
hours  of  operation  or  capacity  or  install 
less  than  state-of-the-art  air  pollution 
controls  to  ensure  no  increase  in 
emissions.  Either  of  those  courses, 
however,  will  also  result  in  loss  of  plant 
productivity. 

The  uncertainties  are  also  problematic 
for  State  and  local  reviewing  authorities. 
They  require  those  authorities  to  devote 
scarce  resources  to  meike  complex 
determinations,  including  applicability 
determinations,  and  consult  with  other 
agencies  to  ensure  that  any 
determinations  are  consistent  with 
determinations  made  for  similar 
circumstances  in  other  jurisdictions 
and/or  that  other  reviewing  authorities 
would  concur  with  the  conclusion. 

Industry  commenters  strongly  echoed 
these  concerns,  asserting  that  the 
expense  and  delay  associated  with  NSR 


scrutiny,  whether  or  not  the  activity  is 
ultimately  judged  to  be  subject  to  major 
NSR,  have  caused  a  number  of  facilities 
to  forego  needed  and  beneficial 
maintenance,  repair,  and  replacement 
activities,  including  ones  that  would 
likely  have  reduced  emissions.  In  our 
lune  2002  report  to  the  President,  we 
similarly  concluded  that  the  NSR 
program  has  impeded  or  resulted  in  the 
cancellation  of  projects  that  would  have 
maintained  and  improved  the 
reliability,  efficiency,  or  safety  of 
existing  energy  capacity. 

We  are  persuaded  that  we  should 
change  the  approach  to  the  RMRR 
exclusion  that  we  have  been  following 
for  equipment  replacements.  The 
approach  we  have  been  taking  often  has 
not  encompassed  the  replacement  of 
existing  components  with  identical  or 
similar  new  components  that  serve  the 
same  function,  that  represent  a  small 
fraction  of  the  value  of  the  process  unit 
of  which  they  are  a  part,  that  do  not 
change  the  process  units  basic  design 
parameters,  and  that  do  not  cause  the 
process  unit  to  exceed  any  emission 
limitations.  For  the  reasons  noted  above, 
this  approach  tends  to  have  the  effect  of 
leading  sources  to  refrain  from  replacing 
components,  to  replace  them  with 
inferior  components,  or  to  artificially 
constrain  production  in  other  ways.  We 
are  persuaded  that  none  of  these 
outcomes  advanced  the  central  policy  of 
the  major  NSR  program  as  applied  to 
existing  sources,  which  is  not  to  cut 
back  on  emissions  from  existing  major 
stationary  sources  through  limitations 
on  their  productive  capacity,  but  rather 
to  ensure  that  they  will  install  state-of- 
the-art  pollution  controls  at  a  juncture 
where  it  otherwise  makes  sense  to  do  so. 
We  also  do  not  believe  the  outcomes 
produced  by  the  approach  we  have  been 
taking  have  significant  environmental 
benefits  compared  with  the  approach 
we  are  adopting  today  and,  indeed,  we 
believe  our  new  approach  may  well 
produce  environmental  improvements 
as  compared  to  the  old  one. 

We  are  also  persuaded  that 
uncertainties  surrounding  the  scope  of 
the  exclusion  that  are  associated  with 
the  case-by-case  approach  tend  to 
exacerbate  the  problem  outlined  above. 
These  uncertainties  can  discourage 
replacements  that  would  promote 
Safety,  reliability  and  efficiency  even  in 
instances  where,  if  the  matter  were 
brought  to  EPA,  we  would  determine 
that  the  replacement  in  question  was 
RMRR.  Such  discouragement  results  in 
lost  capacity  and  lost  opportunities  to 
improve  energy  efficiency  and  reduce 
air  pollution. 

We  believe  that  these  problems  will 
be  significantly  reduced  by  the  rule  we 
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are  adopting  iodav  This  rule  specifies 
that  the  replacement  of  components  of 
a  process  unit  with  identical 
components  or  their  functional 
equivalents  will  come  within  the  scope 
of  the  exclusion,  provided  the  cost  of 
replacing  the  component  falls  below  20 
percent  of  the  replacement  value  of  the 
process  unit  of  which  the  component  is 
a  part,  the  replacement  does  not  change 
the  unit's  basic  design  parameters,  and 
the  unit  continues  to  meet  enforceable 
emission  and  operational  limitations. 

Our  new  equipment  replacement 
approach  will  allow  owners  or  operators 
to  replace  components  under  a  wider 
variety  of  circumstances  than  thev  have 
been  able  to  do  under  our  prior  RMRR 
approach.  It  also  provides  more 
certainty  both  to  source  owners  or 
operators  who  will  be  able  better  to  plan 
activities  at  their  facilities,  and  to 
reviewing  authorities  who  will  be  able 
better  to  focus  resources  on  other  areas 
of  their  environmental  programs  rather 
than  on  time-consuming  RMRR 
determinations.  The  effect  should  be  to 
remove  disincentives  to  undertaking 
RMRR  activities  falling  within  the  rule, 
thereby  enhancing  key  operational 
elements  such  as  efficiencv.  safety, 
reliability,  and  environmental 
performance.  For  example,  we 
anticipate  that  improved  safety  and 
reliability  will  result  in  more  stable 
process  operations  and  reduce  periods 
of  startup,  shutdown,  and  malfunction 
and  the  increased  emissions  usually 
associated  with  them  Accordingly,  we 
believe  the  rule  will  promote  the  central 
purpose  of  Title  1  of  the  CAA,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population. 
CAA  section  101. 

We  note  that  we  continue  to  believe 
that  our  prior  narrower  and  entirely 
case-by-case  approach  to  the  RMRR 
exclusion  was  consistent  with  the 
relevant  language  of  the  CAA  and  a 
reasonable  effort  to  effectuate  its 
policies.  At  the  same  time,  we  also 
believe  that  the  final  rule's  categorical 
exclusion' of  certain  replacement 
a'ctivities  and  the  broader  definition  of 
RMRR  on  which  that  exclusion  is 
premised  are  likewise  consistent  with 
the  statute's  language  and  represent  a 
better  accommodation  of  the  statute's 
twofold  ends.  We  therefore  have 
decided  to  adopt  the  final  rule. 

C.  Process  Used  To  Develop  This  Rule 

In  the  1992  "WEPCO  Rule  "  preamble, 
we  declared  our  intent  to  issue  guidance 
on  the  subject  of  RMRR.  In  1994,  as  an 
outgrow'th  of  meetings  with  the  Clean 
Air  Act  Advisory  Committee,  we 


developed,  for  discussion  purposes 
only,  a  preliminar\-  draft  that  presented 
possible  ways  of  how  R.MRR  could  be 
defined.  We  received  a  substantial 
volume  of  comments  on  this  document. 
We  subsequently  decided  not  to  include 
this  preliminary  draft  approach  in  our 
1996  NSR  proposed  rulemaking. 

In  2001,  the  President's  National 
Energy  Policy  directed  EPA  in 
consultation  with  the  Department  of 
Energy  (DOE)  and  other  Federal 
agencies  to  review  the  impact  of  NSR  on 
investment  in  new  utility  and  refinery 
generation  capacity,  energy  efficiency 
and  environmental  protection  Our 
Report  to  the  President  illustrated  the 
problems  associated  with  our  prior  case- 
by-case  approach  to  identifying  RMRR 
activities  and  underscored  the 
advantages  of  establishing  an  objective 
bright-line  approach  for  administering 
the  RMRR  provision. 

We  held  conference  calls  with  various 
stakeholders  during  October  2001 
(including  representatives  from 
industry ,  State  and  local  governments, 
and  environmental  groups)  to  discuss 
new  ideas  that  were  raised  as  to  how  the 
RMRR  provision  might  be  improved. 
The  proposed  RMRR  rule  reflected 
many  of  the  ideas  discussed  in  those 
meetings  Today's  final  rule  on  the 
equipment  replacement  provision  is 
based  on  careful  consideration  of 
comments  recened  on  the  proposed 
RMRR  rule  (67  FR  80920,  December  31, 
2002).  where  we  sought  comment  on  all 
aspects  of  our  proposed  approaches. 
Today's  rule  represents  final  action  on 
only  one  part  of  what  we  proposed  in 
December  2002 — the  equipment 
replacement  provision.  We  have 
decided,  for  now,  not  to  take  final  action 
on  the  proposed  annual  maintenance, 
repair  and  replacement  allowance 
approach. 

D.  What  We  Proposed 

The  RMRR  proposal  offered  for 
comment  two  cost-based  approaches  for 
determining  w'hat  constitutes  routine 
maintenance,  repair,  and  replacement. 
Under  the  proposal,  facilities  could 
have  relied  on  a  facility-wide  annual 
maintenance,  repair  and  replacement 
allowance  and/or  an  equipment 
replacement  cost  threshold  to  determine 
whether  major  NSR  requirements  were 
triggered  by  performing  plant 
maintenance,  repair  and  replacement 
activities.  The  proposal  additionally 
outlined  two  options  based  on  the 
capacity  and  age  of  a  facility.  We 
solicited  comment  on  all  aspects  of  the 
proposed  approaches  as  well  as  any 
other  viable  option  for  clarifying  the 
term  "routine  maintenance,  repair,  and 
replacement.  "  We  took  public  comment 


on  the  proposed  rule  until  May  2, 
2003 — 120  days  following  publication 
in  the  Federal  Register 

Under  the  "annual  maintenance, 
repair  and  replacement  allowance,"  an 
annual  maintenance  cost  allowance 
would  be  established  for  each  industrial 
facility  based  on  an  industry-specific 
percentage.  For  the  percentage,  we 
considered  using  the  Internal  Revenue 
Service  "Annual  Asset  Guideline  Repair 
Allowance  Percentages"  (AAGRAP), 
which  for  years  has  been  used  as  an 
integral  part  of  an  exclusion  under  the 
New  Source  Performance  Standard 
(NSPS)  program.  A  multi-year 
allowance  approach,  in  addition  to  the 
annual  approach,  was  also  offered  for 
consideration  in  the  proposal. 

Safeguards  were  proposed  to  ensure 
that  the  types  of  activities  undertaken 
under  the  annual  allowance  are  not 
activities  that  should  be  subject  to 
greater  scrutiny.  These  safeguards 
include;  (1)  No  new  unit  may  be 
installed;  (2)  no  unit  may  be  replaced  in 
its  entirety:  and  (3)  changes  may  not 
cause  an  increase  in  the  short-term 
emission  rate  of  any  rfegulated  NSR 
pollutant. 

Under  the  'equipment  replacement 
provision,"  or  ERP,  we  proposed  to 
streamline  the  process  for  determining  if 
major  NSR  permitting  requirements 
apply  to  replacement  of  existing 
equipment  with  identical  new 
equipment  or  with  functionally 
equivalent  equipment.  Per-replacement- 
of-component(s)  thresholds,  potentially 
up  to  50  percent  of  the  cost  of  replacing 
the  process  unit,  were  suggested  by  the 
proposal.  As  long  as  the  threshold  was 
not  exceeded  and  the  basic  design 
parameters  remained  unchanged,  the 
activity  would  be  considered  RMRR 
under  this  approach. 

Under  the  proposal,  all  activities  that 
fell  within  the  annual  maintenance, 
repair  and  replacement  allowance  or  the 
equipment  replacement  threshold  and 
that  met  all  the  other  criteria  for  these 
provisions  would  be  considered  RMRR 
without  further  review.  Activities  that 
were  unable  to  be  accommodated  under 
the  annual  maintenance,  repair  and 
replacement  allowance  or  the 
equipment  replacement  threshold  could 
still  qualif>'  for  the  RMRR  exclusion 
after  a  case-by-case  review  in 
accordance  with  current  rules. 

We  solicited  comments  on  all  aspects 
of  our  RNfRR  proposal 

III.  Equipment  Replacement  Provision 

A.  Overview  and  Justification  for 
Today's  Final  Action 

Today,  we  are  revising  certain 
provisions  of  the  major  NSR  program  by 
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finalizing  the  equipment  replacement 
provision  (ERP)  to  specih'  activitie.s  that 
will  automatically  qualify  for  the  RMRR 
exclusion.  This  rule  is  effective  on 
December  26.  2003.  At  this  time,  we  are 
not  taking  action  on  our  proposed 
annual  maintenance,  repair  and 
replacement  allowance  approach. 

Although  many  commenters 
requested  that  we  further  clarify  the 
case-by-case  approach  for  determining 
whether  an  activity  is  RMRR,  we  are  not 
talcing  action  on  this  suggestion  at  this 
time.  We  are  still  considering  what,  if 
any,  changes  should  be  made  to  that 
policy.  In  the  meantime,  the  case-by- 
case  approach  will  remain  available  for 
the  owner  or  operator  of  a  source  to  use 
as  an  alternative  and/or  supplement  to 
todays  ERP. 

Upder  today's  rule,  an  activity  (or 
aggregations  of  activities)  can  qualify  for 
the  ERP  if:  (1)  It  involves  replacement 
of  any  existing  component(s)  '  of  a 
process  unit  with  component(s)  that  are 
identical  or  that  serve  the  same  purpose 
as  the  replaced  component(s);  (2)  the 
fixed  capital  cost  of  the  replaced 
component(s),  plus  costs  of  any 
activities  that  are  part  of  the 
replacement  activity  (eg.,  labor, 
contract  services,  major  equipment 
rental,  and  associated  repair  and 
maintenance  activities),^  does  not 
exceed  20  percent  of  the  current 
replacement  value  of  the  process  unit; 
and  (3)  the  replacement(s)  does  not  alter 
the  basic  design  parameters  of  the 
process  unit  or  cause  the  process  unit  to 
exceed  any  emission  limitation  or 
operational  limitation  (that  has  the 
effect  of  constraining  emissions)  that 
applies  to  any  component  of  the  process 
unit  and  that  is  legally  enforceable. 

Today's  final  rule  specifies  the 
procedures  by  which  the  owner  or 
operator  of  a  source  selects  the  basic 
design  parameters  for  steam  electric 
generating  facilities  and  for  other  types 
of  process  units.  Specifically,  for  steam 
electric  generating  facilities,  we  have 
clarified  our  proposed  approach  bv 
specifying  maximum  hourly  heat  input 
and  fuel  consumption  rate  ■'  as  basic 
design  parameters.  We  are  also  allowing 
owners  or  operators  of  steam  electric 
generating  facilities  the  option  to  select 


'  For  the  sake  of  clarity,  we  want  to  be  clear  that 
the  term  "component"  is  meant  to  be  applied 
broadly  and  read  broadly  to  include  replacements 
of  both  large  components,  such  as  economizers, 
reheaters.  etc.  at  a  boiler,  as  well  as  small  items, 
such  as  .screws,  washers,  gaskets,  etc. 

■"  We  note  that  certam  ancillary  costs  incurred 
during  a  given  replacement  activity  should  not  be 
pan  of  the  replacement  activity,  such  as 
replacement  power  that  must  be  purchased  during 
the  maintenance  shutdown  of  an  electric  utility. 

'  .Actually  proposed  as  "fuel  consumption 
specifications  ' 


a  pair  of  parameters  based  on  the 
process  unit's  output — more 
specifically,  maximum  hourly  electric 
output  rate  or  maximum  steam  flow 
rate — as  an  alternative  to  the  previously 
proposed  input-based  parameters. 
Likewise,  we  are  retaining  our  proposed 
approach  of  specifying  maximum  rate  of 
fuel  or  material  input  for  other  types  of 
process  units,  but  we  also  allow  you  to 
use  maximum  rate  of  heat  input,  or 
maximum  rate  of  product  output  if  you 
prefer  an  output-based  basic  design 
parameter.  In  addition,  we  allow  you  to 
propose  an  alternative  basic  design 
parameter(s),  if  the  above  options  are 
inappropriate  for  your  process  unit. 

\Ve  are  not  specifically  defining  the 
basis  for  determining  the  replacement 
value  of  a  new  process  unit.  Instead,  the 
final  rule  provides  you  with  the 
flexibility  of  using  any  of  the  following: 
(1)  Replacement  cost;'^  (2)  invested  cost, 
adjusted  for  inflation;  (3)  the  insurance 
value,  where  the  insurance  value  covers 
complete  replacement  of  the  process 
unit  (rather  than,  for  example,  lost 
revenue  replacement);  or  (4)  another 
accounting  procedure  to  establish  a 
replacement  value  of  the  process  unit  if 
such  accounting  procedure  is  based  on 
Generally  Accepted  Accounting 
Principles  (GAAP).  The  GAAP  are  the 
conventions,  rules  and  procedures  that 
define  accepted  accounting  practice  for 
recording  and  reporting  financial 
information,  including  broad  guidelines 
as  well  as  detailed  procedures.  The 
basic  doctrine  was  set  forth  by  the 
Accounting  Principles  Board  of  the 
American  Institute  of  Certified  Public 
Accountants,  which  was  superseded  in 
1973  by  the  Financial  Accounting 
Standards  Board. 

If  you  choose  to  use  options  3  or  4  to 
determine  the  replacement  value  for  a 
particular  process  unit,  you  must  send 
a  notice  reflecting  your  decision  to  your 
reviewing  authority.  The  first  time  that 
an  owner  or  operator  submits  such  a 
notice  for  a  particular  process  unit,  the 
notice  may  be  submitted  at  any  time, 
but  any  subsequent  notice  for  that 
process  unit  may  be  submitted  only  at 
the  beginning  of  the  process  unit's  fiscal 
year.  You  must  continue  to  use  the  same 
basis  to  evaluate  any  additional 
activities  that  you  undertake  on  that 
process  unit  within  that  same  fiscal 
year.  If  you  have  provided  notice  of 
using  either  option  3  or  4,  then  the 
reviewing  authority  will  assume  that  the 
same  method  will  be  used  for 
subsequent  fiscal  years  unless  you  send 


"  Replacement  cost  can  be  either  an  estimate  of 
the  fixed  capital  cost  of  constructing  a  new  process 
unit  or  the  current  appraised  value  of  the  process 
unit. 


a  notice  to  them  declaring  vour  intent  to 
use  another  method.  In  the  absence  of 
providing  any  notification  to  your 
reviewing  authority,  you  must  use 
option  1  or  2. 

The  final  rules  also  set  forth  a 
definition  of  process  unit,  specifically 
delineate  the  boundary  of  the  process 
unit  for  certain  specified  industries,  and 
define  a  functionally  equivalent 
replacement.  A  more  detailed 
discussion  of  thes^  requirements  and 
our  rationale  for  this  action  is  contained 
in  other  parts  of  this  preamble  section. 

Today's  final  rules  are  designed  to 
allow  you  to  engage  in  activities  that 
facilitate  the  safe,  reliable  and  efficient 
operation  of  your  source.  We  believe 
that  today's  final  action  broadens  the 
major  NSR  program  exclusion  for 
equipment  replacements  and  provides 
you  with  additional  certainty  as  to  what 
equipment  replacement  activities 
qualify  for  the  RMRR  exclusion.  By 
adding  certainty  to  the  process,  we  are 
removing  the  disincentives  to 
undertaking  routine  equipment 
replacements  and  promoting  proper 
operational  planning  to  facilitate  safe, 
reliable  and  efficient  operations.  When 
an  activity  qualifies  for  the  ERP,  it  will 
be  considered  RMRR  and  excluded  from 
major  NSR  without  regard  to  other 
considerations.  In  many  cases,  we 
believe  that  maintaining  safe,  reliable 
and  efficient  operations  will  have  the 
corresponding  environmental  benefit  of 
reducing  the  amount  of  pollution 
generated  per  product  produced.  The 
final  rules  also  will  reduce  the  resource 
burden  on  reviewing  authorities 
resulting  from  implementation  of  the 
existing,  case-by-case  process  for 
determining  RMRR.  In  these  respects, 
the  final  rules  are  consistent  with  the 
central  purpose  of  the  CAA,  "to  protect 
and  enhance  the  quality  of  the  Nation's 
air  resources  so  as  to  promote  the  public 
health  and  welfare  and  the  productive 
capacity  of  its  population."  CAA  section 
101. 

B.  What  Is  an  Identical  or  Functionally 
Equivalent  Replacement  and  Why 
Should  Such  an  Activity  Be  Considered 
RMRR? 

We  proposed  to  exclude  the 
replacement  of  existing  equipment  with 
identical  or  functionally  equivalent 
components.  As  we  observed  at  the  time 
of  our  RMRR  proposal,  we  believe  that 
most  identical  and  functionally 
equivalent  replacements  are  necessary 
for  the  safe,  efficient  and  reliable 
operations  of  virtually  all  industrial 
operations;  are  not  of  regulatory 
concern;  will  impr'ove  air  quality  [e.g., 
by  decreasing  startup,  shutdown,  and 
malfunctions);  and  thus  should  qualify 
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for  the  ERP  under  the  RMRR  exclusion. 
\Vc  belie\p  industrial  facilities  are 
constructed  with  the  understanding  that 
certain  equipment  failures  are  common 
and  ongoing  maintenance  programs  that 
include  replacing  components  in  order 
to  maintain,  restore,  or  enhance  the 
reliability,  safety,  and  efficiency  of  a 
plant  are  routine.  Conversely,  delaying 
or  foregoing  maintenance  could  lead  to 
failure  of  the  production  unit  and  mav 
create  or  add  to  safety  concerns. 

When  such  equipment  replacement 
occurs,  the  replaced  component  is 
inherent  to  both  the  design  and  purpose 
of  the  process  unit,  and  there  is  no 
reason  to  believe  that  such  activity  vvill 
cause  the  unit  to  emit  above  its  original 
design  capacity.  Moreover,  most  of  these 
replacements  are  conducted  at 
industrial  facilities  to  maintain  proper 
operations  and  to  implement  good 
engineering  practices.  For  example,  if  a 
pump  associated  with  a  distillation 
column  fails  and  is  replaced  with  an 
identical  new  pump,  we  believe  that 
such  a  common  activitv  is  and  should 
be  considered  an  excluded  replacement. 
It  is  not  a  "change"  to  the  plant,  since 
it  merely  maintains  the  plant  as 
designed.  Instead,  it  is  the  tvpe  of 
activity  expected  to  occur  to  maintain 
the  plant.  Therefore,  we  think 
replacements  like  this  properly  fall 
within  the  exclusion  for  "routine 
maintenance,  repair  and  replacement." 
We  also  believe  treating  them  in  this 
fashion  is  consistent  with  the  basic 
policies  of  the  CAA:  that  existing  plants 
are  subject  to  major  NSR  permitting 
requirements  only  when  they  engage  in 
an  activity  that  constitutes  an  opportune 
time  to  install  state-of-the-art  pollution 
control  equipment. 

We  also  believe  that  this  principle 
extends  beyond  the  replacement  of 
equipment  with  identical  equipment. 
When  equipment  is  wearing  out  or 
breaks  down,  it  often  is  replaced  with 
equipment  that  serves  the  same  purpose 
or  function  but  is  different  in  some 
respects  or  improved  in  some  wavs  in 
comparison  with  the  equipment  that  is 
removed.  To  continue  with  the  example 
used  above,  if.  instead  of  replacing  the 
worn  out  distillation  column  pump  with 
an  identical  one.  the  owner  or  operator 
replaced  it  with  a  new  and  improved 
model,  it  does  not  seem  to  us  that  this 
changes  the  fundamental  reasons  for 
treating  that  replacement  as  likewise 
within  the  scope  of  "routine 
maintenance,  repair  and  replacement." 

This  is  particularly  true  since 
technology  is  constantly  changing  and 
evolving.  When  equipment  of  this  sort 
needs  to  be  replaced,  it  often  is  simply 
not  possible  to  find  the  old-stvle 
technology.  Owners  or  operators  may 


have  no  choice  but  to  purchase  and 
install  equipment  reflecting  current 
design  innovations.  Even  if  it  is  possible 
to  find  old-style  equipment,  it  seems 
unnecessary  and  undesirable  to 
generally  construe  NSR  permitting 
requirements  in  a  manner  that  is  bound 
to  deter  owners  or  operators  from  using 
the  best  equipment  that  suits  the  given 
need  when  replacements  must  be 
installed. 

The  limiting  principle  here  is  that  the 
replacement  equipment  must  be 
identical  or  functionally  equivalent  and 
must  not  change  the  basic  design 
parameters  of  the  affected  process  unit 
(e.g.,  for  electric  utility  steam  generating 
units,  this  might  mean  heat  input  and 
fuel  consumption  specifications).  We 
also  believe,  however,  that  we  need  not 
and  should  not  treat  efficiency  as  a  basic 
design  parameter  as  we  do  not  believe 
NSR  was  intended  to  impede  industry 
in  making  energy  and  process  efficiency 
improvements.  We  believe  such 
improvements,  on  balance,  will  be 
beneficial  both  economicallv  and 
environmentally.  This  treatment  of 
efficiency  should  address  the  concern 
and  perception  that  the  NSR  program 
ser\'es  as  a  barrier  to  activities 
undertaken  to  facilitate,  restore,  or 
improve  efficiency,  reliability, 
availability,  or  safety  of  a  facility. 

Todays  rule  does  not  distinguish 
between  the  replacement  of  components 
that  are  expected  to  be  replaced 
frequently  or  periodically  and  the 
replacement  of  components  that  mav 
occur  on  a  less  frequent  or  one-time 
basis.  It  likewise  does  not  distinguish 
between  the  replacement  of  larger  and 
smaller  components,  instead  requiring 
greater  scrutiny  if  the  replacement  in 
question  is  part  of  an  activity  that 
exceeds  20  percent  of  the  replacement 
value  of  the  process  unit. 

Our  decisions  on  these  points  are 
derived  from  reflection  on  the  function 
of  the  exclusion  in  the  context  of  the 
CAA.  As  explained  above,  and  as 
described  more  fully  in  our  legal 
analysis  set  forth  below,  we  do  not 
believe  that  application  of  the  major 
NSR  program  to  "modified"  plants  is 
designed  to  require  existing  plants  that 
are  continuing  to  operate  in  a  manner 
consistent  with  their  original  design  to 
curtail  their  rate  of  production  or  hours 
of  operation  beyond  limitations  set  forth 
in  their  existing  permits.  We  likewise  do 
not  believe  that  the  program  is  designed 
to  discourage  plants  from  replacing 
parts  or  components  so  as  to  preser\'e 
their  ability  to  produce  at  that  rate. 
Rather,  we  believe  Title  I  of  the  Clean 
Air  largely  leaves  to  State  and  local 
permitting  authorities  whether  to 
require  adjustments  in  the  operations  of 


those  plants  in  order  to  reduce 
emissions  to  the  degree  needed  to  attain 
or  maintain  national  air  qualitv 
standards,  and  how  to  weigh  the  trade- 
offs such  adjustments  may  produce  in 
terms  of  potential  economic  impacts 
and  loss  of  productivity.  Instead,  we 
believe  the  central  function  of  the 
application  of  major  NSR  permitting 
requirements  to  "modifications "  is  to 
assure  that  plants  install  state-of-the-art 
pollution  controls. 

We  recognize  that  on  these  points,  the 
approach  taken  by  our  final  rule  thereby 
differs  in  some  respects  from  the  multi- 
factor,  case-by-case  approach  we  have 
been  using  in  identifying  RMRR.  and 
particularly  from  some  of  our 
applications  of  that  test  to  certain 
equipment  replacements.  We  believe, 
however,  that  this  adjustment  in  our 
approach  is  fully  w  arranted  for  the 
reasons  outlined  above,  and  described 
more  fullv  in  our  legal  analysis  below. 

The  following  examples  of 
functionally  equivalent  replacements 
under  today's  rule  include:" 

•  Replacing  worn  out  pipes  in  a 
chemical  process  plant  with  pipes  that 
are  constructed  of  different  metallurgv 
(e.g.,  to  help  reduce  corrosion,  erosion, 
or  chemical  compatibilitv  problems). 

•  Replacing  an  analog  controller  with 
a  digital  controller,  even  though  a 
similar  analog  controller  can  still  be 
purchased  and  even  though  the  new 
controller  would  allow  for  more  precise 
control.  A  good  example  was  presented 
to  us  by  the  forest  products  industrv 
during  our  review  of  the  NSR  program's 
impacts  on  the  energy'  sector.  A 
company  in  that  sector  needed  to 
replace  outdated  analog  controllers  at  a 
series  of  six  batch  digesters.  In  this  case, 
the  original  controllers  were  no  longer 
manufactured.  The  new  digital 
controllers,  costing  approximately 
550,000.  are  capable  of  receiving  inputs 
from  the  digester  vessel  temperature, 
pressure,  and  chemical/steam  flow.  The 
new  controllers  would  have  more 
precisely  filled  and  pressurized 
digesters  with  chips,  chemicals,  and 
steam,  thus  bringing  a  batch  digester  on 
line  faster. 

•  Replacing  an  existing  mill  or 
pulverizer  (e.g..  grinding  clinker  in  a 


As  discussed  in  more  detail  below,  although 
such  activities  would  be  fuiicticinallv  equivalent, 
they  would  still  need  to  meet  other  criteria  to 
qualih'  for  the  ERP.  For  example,  a  functionallv 
equivalent  replacement  does  not  qualih  for  the  ERP 
if  it  results  in  a  change  to  a  basic  design  parameter 
of  the  affected  unit.  If  an  activitv  does  not  qualih 
for  RMRR  under  the  ERP.  the  case-bv-case  RMRR 
approach  would  still  be  available  to  the  owner  or 
operator  under  those  circumstances.  And.  of  course, 
even  if  the  activity  does  not  qualif>'  for  the  RMRR 
exclusion,  the  activity  will  not  be  a  modification 
and.  hence,  will  not  trigger  NSR  unless  it  results  in 
H  signiTKrint  emissions  increase. 


I 
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cement  factory  or  cnal  for  a  bniler)  with 
a  new  one  of  a  different  type  because 
both  new  and  old  equipment  serve  the 
same  purpose  (even  if  the  characteristics 
of  the  ground  material  would  be 
different  before  and  after  the 
replacement). 

•  Replacing  e.xisting  spray  paint 
nozzles  with  new  ones  that  might 
atomize  the  spray  better  or  have  a  higher 
transfer  efficiency  because  the  "before" 
and  "after"  nozzles  serve  the  same 
function. 

At  the  same  time,  there  are  numerous 
activities  that  occur  at  facilities  that  may 
fall  within  the  bounds  of  the  cost 
threshold  percentage,  basic  design 
parameters,  and  other  backstop  features 
of  today's  rule,  but  nevertheless  cannot 
qualify-  for  the  RMRR  exclusion  on  the 
grounds  that  the  equipment  is  neither 
identical  nor  functionallv  equivalent. 
.\n  example  of  this  would  be  a  chemical 
processing  facility  where  the  owner  or 
operator  makes  a  physical  change  that 
allows  the  producti(3n  of  a  new  end 
product  that  physically  could  not  have 
been  manufactured  with  the  previous 
equipment  using  the  same  raw  materials 
as  used  before  in  the  same  amounts  as 
before.  This  would  not  be  a  functionallv 
equivalent  replacement  activity  because 
the  facility  is  able  to  produce  an  end  ' 
product  after  making  the  change  that  the 
facility  was  not  capable  of  making 
before  the  change.  Consequently,  this 
activity  would  not  qualify  as  RNIRR 
under  today's  ERP 

Several  commenters  said  the 
equipment  replacement  provision  will 
streamline  the  major  NSR  applicability 
analysis.  A  number  of  commenters 
believed  the  ERP  would  be  easier  to 
implement  than  the  proposed  annual 
maintenance,  repair  and  replacement 
allowance  approach.  One  commenter 
said  that  allowing  identical 
replacements  to  be  excluded  from  major 
NSR  will  codify  existing  industrial 
practices,  where  replacement  has  no 
impact  on  emissions  and  would  clearly 
represent  RMRR. 

Many  commenters  expressed  support 
for  the  ERP,  but  recommended  certain 
changes  that  they  felt  needed  to  be  made 
to  improve  the  proposal.  One 
commenter  supported  the  ERP  in 
combination  with  a  capacity-based 
option,  on  the  assumption  that  repair 
and  maintenance  is  to  be  excluded  as 
well  as  equipment  replacement. 

One  commenter  attempted  to  collect 
data  from  turbine  customers  and  found 
that  achieving  a  level  of  data  collection 
necessary  for  the  ERP  was  far  from 
simple,  because  the  cost  of  maintenance 
activities  is  affected  bv  such  things  as 
variability  in  engine  model,  package 
technology,  and  type  (jf  maintenance 


contract.  Another  commenter  gave  an 
example  of  the  benefit  that  the  ERP  may 
provide.  Without  the  ERP,  the 
commenter  said  the  source  is  limited  to 
some  fraction  of  boiler  tubes  allowed  to 
be  replaced  at  a  given  time,  whereas 
with  the  ERP.  replacement  of  all  boiler 
tubes  would,  in  the  coramenter's 
opinion,  rightfully  be  considered 
roufine.  Another  commenter  said  the 
ERP  will  remove  regulatory  burdens  for 
types  of  equipment  replacements  that 
are  in  their  view  "routine."  such  as 
replacement  of  tubes  in  industrial 
boilers.  Theiy  added  that,  without  a 
clearer  understanding  of  which 
activities  are  RMRR,  they  may  be 
inclined  to  delay  conducting  such 
replacements. 

Many  other  commenters  generally 
opposed  any  change  to  the  RMRR 
exclusion,  including  one  based  on 
equipment  replacement.  Some  of  these 
commenters  believed  the  ERP  was 
problematic  because  it  would  allow  a 
source  to  replace  an  entire  process  unit 
over  time.  Two  of  the  commenters 
opposed  the  ERP  because  they  felt  it 
would  create  disincentives  for  the 
implementation  of  Plantwdde 
Applicability  Limits  (PAL)  and  Clean 
Unit  provisions  from  the  recently 
finalized  rule. 

One  commenter  said  that  from  an 
engineering  standpoint,  for  a  power 
plant,  the  difference  between  routine 
maintenance  and  a  major  plant 
refurbishing  project  is  clear.  To  further 
clarify,  the  commenter  made  the 
following  points.  According  to  the 
commenter,  routine  maintenance  is 
frequent  and  follows  a  predictable 
pattern.  The  commenter  characterized 
routine  maintenance  at  power  plants  as: 
repair  of  leaking  pipes,  pumps,  valves, 
and  fans:  cleaning  and  lubrication  of 
components:  and  inspections.  The 
commenter  added  that  permanent  staff 
do  this  work  either  while  the  plant  is 
operating  or  during  only  brief  periods  of 
downtime.  The  commenter  further 
expressed  that  activities  that  are  not 
routine  require  long  plant  or  process 
unit  shutdowns,  are  done  infrequently, 
and  are  major  capital  projects  for  which 
special  funding  is  set  aside  as  a  result 
of  years  of  planning  and  design  work. 

One  commenter  said  the  proposal  will 
allow  emissions  increases  that  will  be 
difficult  to  offset  through  other 
regulations.  One  commenter  objected  to 
the  ERP  for  a  number  of  reasons:  (1)  The 
provision  does  not  prevent  replacement 
with  different  equipment;  (2)  it  does  not 
promote  efficiency  improvements  or 
application  of  good  air  pollution 
controls;  and  (3)  it  would  allow 
replacements  that  would  significantly 
increase  emissions.  This  commenter 


said  replacement  of  air  pollution 
controls  should  trigger  best  available 
control  technology  (BACT)  or  lowest 
achievable  emission  rate  (LAER) 
requirements.  Two  local  air  pollution 
control  agencies  in  California  noted  that 
they  currently  already  exclude  all 
replacements  with  identical  equipment 
from  major  NSR  when  certain 
conditions  are  met. 

Commenters  generally  had  similar 
viewpoints  on  allowing  both  identical 
and  functionally  equivalent  equipment 
replacements  to  qualify  as  RMRR. 
However,  some  commenters  expressed 
greater  concern  related  to  excluding  the 
replacement  of  equipment  with 
functionally  equivalent  equipment. 
Primarily  their  concerns  were  rooted  in 
the  fact  that  a  functionally  equivalent 
replacement  component  could  lead  to 
increases  in  operational  efficiency  or 
productivity,  and  these  commenters 
asserted  that  these  sorts  of  process 
enhancements  should  not  be  excluded 
as  RMRR. 

We  agree  with  the  commenters  who 
felt  identical  and  functionally 
equivalent  replacement  activities 
generally  should  be  excluded  as  RMRR. 
We  also  agree  with  the  commenters  who 
believe  that  this  provision  will 
streamline  the  major  NSR  applicability 
process  and  will  bring  clarity.  The 
provision  we  are  finalizing  will  allow  a 
source  to  make  a  simple  determination 
as  to  whether  a  replacement  piece  of 
equipment  qualifies  as  identical  or 
functionally  equivalent.  This  type  of 
determination  will  be  straightforward 
and  easier  for  the  source  to  implement 
than  the  current  case-by-case  analysis 
required  to  determine  a  replacement 
falls  within  the  RMRR  exclusion.  We 
support  the  air  pollution  agencies  that 
have  already  excluded  these  types  of 
changes  from  NSR. 

We  disagree  with  those  commenters 
who  believe  that  this  provision  will 
create  disincenti\'es  for  sources  to 
accept  a  PAL  or  have  emission  units 
designated  as  Clean  Units.  A  PAL  offers 
a  source  to  bring  on  entirely  new 
emissions  units  with  no  Federal 
preconstruction  permit,  as  long  as 
emissions  caps  are  not  exceeded.  A  PAL 
or  a  Clean  Unit  designation  allows  a 
source  to  make  modifications  without 
performing  a  major  NSR  applicability 
test.  These  advantages  will  still  be  the 
driving  force  for  sources  to  elect  to  use 
the  PAL  or  Clean  Unit  provisions,  and 
we  do  not  believe  this  final  rule  will 
significantly  detract  from  their  appeal. 

We  also  believe  that  there  is 
substantial  value  in  facilitating 
equipment  replacements  to  a  greater 
degree  than  our  current  approach 
permits  and  draws  a  cleaner  and  more 
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ea.sily  administered  line  between 
equipment  replacements  that 
categorically  do  not  require  a  permit 
and  major  plant  refurbishing  which  will 
result  in  increased  emissions.  For  pieces 
of  equipment  used  at  industrial 
facilities,  most  manufacturers  have  well- 
established  procedures  for  the 
inspection  and  replacement  that  are  part 
of  the  regular  maintenance  necessary  to 
provide  for  the  equipment's  safe, 
efficient  and  reliable  operation.  Some  of 
these  replacements  are  large  in  terms  of 
cost  and  infrequent,  but  all  are 
necessary  to  maintain  the  safe,  efficient 
and  reliable  use  of  the  process  unit.  We 
believe  it  is  important  to  allow  for  these 
replacements  provided  that  certain 
safeguards  are  in  place,  as  discussed 
below. 

We  disagree  with  suggestions  from 
commenters  that  the  time  period 
between  activities,  standing  alone, 
provides  an  appropriate  or  clear 
distinction  between  activities  that 
should  be  permissible  under  the  RMRR 
exclusion  and  those  that  should  not.  In 
fact,  some  components  wear  out  ever\' 
year,  while  others  wear  out  every  20 
years.  Nevertheless,  both  tvpes  of 
changes  should  fall  within  the  ERP  of 
the  RMRR  exclusion  because  both  allow 
the  facility  to  operate  as  designed.  Bv 
not  imposing  a  time  limitation,  the  ERP 
allows  replacement  activities  to  be 
driven  by  consideration  of  economic 
efficiency  rather  than  artificial 
regulatory  constraints. 

We  disagree  with  commenters  who 
expressed  particular  concern  about 
functionally  equivalent  replacements. 
We  continue  to  believe  such  activities 
should  be  encouraged  and  should 
qualify^  as  RMRR.  Even  though  a 
functionally  equivalent  component 
varies  in  some  respects  from  the 
replaced  component,  we  feel  the  most 
important  factor  to  consider  is  whether 
the  replacement  will  ser\'e  the  same 
purpose  as  the  replaced  component.  We 
acknowledge  that  a  functionally 
equivalent  replacement  can  result  in  an 
increase  in  efficiency  and, 
consequently,  productivity.  In  fact,  one 
of  our  goals  is  to  promote  such 
outcomes.  However,  we  believe  that  the 
basic  design  parameter  safeguard  is 
appropriate  to  assure  that  the  ERP  onlv 
automatically  excludes  from  major  NSR 
functionally  equivalent  replacements 
that  do  not  result  in  a  significant  change 
to  the  fundamental  characteristics  of  the 
process  unit. 

We  note  that  the  two  local  programs 
in  California  that  exclude  the 
replacement  of  equipment  with 
identical  equipment  also  allow  the 
replacement  of  equipment  with 
functionally  equivalent  equipment 


without  considering  such  action  to  be  a 
modification.  Due  to  local  air  quality 
considerations,  the  local  programs 
establish  minimum  pollution  control 
requirements  that  are  imposed  in  some 
circumstances  when  functionally 
equivalent  equipment  replacements 
occur.  Nothing  in  today's  rule  would 
prevent  a  State  or  local  program  from 
imposing  additional  requirements 
necessary  to  meet  Federal,  State  or  local 
air  quality  goals 

After  reviewing  the  comments  on  our 
proposal,  we  have  decided  to 
promulgate  what  we  proposed  in 
December  2002  for  the  RMRR 
equipment  replacement  provision  with 
relatively  minor  changes.  We  decided  to 
include  another  safeguard  in  addition  to 
those  we  proposed  in  order  to 
appropriately  constrain  the  meaning  of 
the  term  "functionally  equivalent."  The 
additional  safeguard  is  that  an  excluded 
replac:ement  activity  cannot  cause  the 
process  unit  to  exceed  anv  emission 
limitation  or  operational  limitation  (that 
has  the  effect  of  constraining  emissions) 
that  applies  to  the  process  unit  and  that 
is  legally  enforceable. 

Thus,  today's  final  rule  allows  you  to 
categorize  identical  and  functionallv 
equi\alent  equipment  replacements  as 
RMRR  if  the  fixed  capital  cost  of  such 
replacement  plus  the  cost  of  repair  and 
maintenance  activities  that  are  part  of 
the  replacement  activitv  does  not 
exceed  20  percent  of  the  replacement 
value  of  the  process  unit,  and  if  the 
replacement  does  not  alter  a  basic 
design  parameter  of  the  process  unit  or 
cause  the  process  unit  to  exceed  any 
emission  limitation  or  operational 
limitation  (that  has  the  effect  of 
constraining  emissions)  that  applies  to 
the  process  unit. 

C.  What  Cost  Limit  Has  Been  Placed  on 
the  Equipment  Replacement  Approach? 

The  next  concept  presented  m  the 
proposal  is  the  cost-based  limitation  on 
the  scope  of  the  ERP  The  purpose  of 
this  threshold  is  to  distinguish  between 
those  equipment  replacement  activities 
that  should  automatically  qualify'  as 
RMRR  without  further  consideration 
and  those  activities  that  should  undergo 
case-specific  consideration  This 
concept  is  akin  to  the  long-established 
reconstruction  provision  under  the 
NSPS  program.  For  the  reasons 
explained  below,  we  have  decided  to 
establish  a  20-percent  cost  threshold 
under  the  ERP. 

We  believe  a  similar  bright-line  rule 
that  would  obviate  the  need  for  case-by- 
case  review  under  our  multi-factor  test 
of  appropriate  categories  of  equipment 
replacements  would  be  extremelv  useful 
in  addressing  many  of  the  problems  that 


we  have  identified  with  the  current 
operation  of  the  NSR  program.  Such  a 
rule  would  be  particularlv  useful  in 
avoiding  the  uncertainty  and  delay,  and 
consequent  postponed  or  foregone 
equipment  replacements,  that  our  multi- 
factor  case-by-case  review  induces.  For 
example,  our  RIA  indicates  that  it  takes 
a  year,  on  average,  to  obtain  a 
determination  whether  a  proposed 
replacement  is  routine.  That  kind  of 
delay  obviously  creates  perverse 
disincentives  to  refrain  from  equipment 
replacements  and  instead  repair  existing 
equipment  or  find  some  other  solution. 

This  is  the  kind  of  problem  that 
classically  leads  agencies  to  fashion 
bright-line  tests  to  provide  greater 
regulatory  certainty  and  efficiency. 
Moreover,  because  the  kind  of 
disincentives  that  give  rise  to  this 
concern  operate  largely  by  economic 
means,  prompting  sources  to  take  one 
course  of  action  (cut  back  on  productive 
equipment  replacement)  rather  than 
another  (replace  the  equipment  and 
incur  the  costs  of  delay,  as  well  as 
potentially  the  costs  of  installing  state- 
of-the-art  controls),  we  think  a  cost- 
based  threshold  is  a  reasonable  basis  on 
which  to  create  such  a  bright-line  rule. 

In  the  proposal,  we  observed  that  it 
may  sometimes  be  difficult  to  determine 
where  to  draw  the  line  between  an 
activity  that  should  be  treated  as  an 
excluded  replacement  activity  and  one 
that  should  be  viewed  as  a  physical 
change  that  might  constitute  a  major 
modification,  when  the  replacement  of 
equipment  with  identical  or 
functionally  equivalent  equipment 
involves  a  large  portion  of  an  existing 
process  unit.  We  solicited  comment  on 
a  range  of  equipment  replacement  cost 
thresholds  such  as  one  based  on  the 
NSPS  program.  L'nder  the  NSPS 
program,  when  the  cost  of  a  project  at 
an  existing  affected  facility  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  entirely  new  unit  (that  is, 
the  current  capital  replacement  value  of 
the  existing  affected  source),  then  the 
source  must  notify-  and  provide 
information  to  the  permitting  authority. 
After  considering  a  range  of  factors, 
including  the  cost  of  the  activity,  the 
estimated  life  of  the  facility  after  the 
replacements,  the  extent  to  which  the 
replaced  equipment  causes  or 
contributes  to  the  emissions  from  the 
source,  and  any  economic  or  technical 
limitations  on  compliance  with  the 
NSPS,  the  reviewing  authority 


I 

61256  Federal  Register/ Vol.  68,  No.  207 /Monday,  October  27.  2003 /Rules  and  Regulations 


determines  whether  the  propo.sed 
project  is  a  reconstruction." 

We  observed  that,  in  some  respects, 
an  equipment  replacement  cost 
threshold  set  at  the  NSPvS  reconstruction 
test  could  be  an  appropriate  approach 
for  distinguishing  between  routine  and 
nonroutine  identical  and  hinctionally 
equivalent  replacements  under  the 
major  NSR  program.  As  under  the  NSPS 
program,  we  do  not  believe  it  is 
reasonable  to  e.xclude  from  major  NSR 
those  activities  that  involve  the  total 
replacement  of  an  existing  entire 
process  unit. 

We  also  noted,  however,  that  there  are 
other  considerations  pointing  in  favor  of 
a  threshold  lower  than  the  .50-percent 
reconstruction  threshold  that  might  be 
appropriate  to  bound  the  ERP.  Under 
NSPS,  when  a  source  undertakes  a 
replacement  activity  at  an  existing 
affected  facility  that  constitutes  half  or 
more  of  the  facility's  capital 
replacement  value,  our  rules  require  a 
case-by-case  determination  as  to 
whether  such  replacements  constitute 
construction.  We  noted  that  a 
percentage  threshold  lower  than  50 
percent  might  be  more  appropriate  for 
determining  w'here  we  would  require 
case-by-case  consideration  of  the 
question  whether  equipment 
replacements  constitute  a  modification 
of  an  existing  process  unit  under  major 
NSR.  We  solicited  comments  on  the 
appropriate  level  of  any  percentage. 

Many  commenters  supported  the 
threshold  of  50  percent  of  replacement 
value  as  the  upper  limit  on  equipment 
replacement.  They  felt  this  number  is 
consistent  with  existing  regulatory 
requirements  and  would  accord  the 
flexibility  originally  intended  under  the 
CAA  for  RMRR  activities,  while  at  the 
same  time  assuring  that  major, 
nonroutine  projects  remain  subject  to 
major  NSR  applicability  review,  and 
they  felt  this  number  is  consistent  with 
a  common-sense  interpretation  of  the 
regulations. 

They  also  believed  a  50-percent  cutoff 
to  be  consistent  with  reconstruction 
definitions  used  in  many  NSPS  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  regulations. 
Some  commenters  stated  that  a  50- 
percent  cutoff  for  the  ERP  would  be 
valid  for  the  same  reason  as  for  the 
NSPS  reconstruction  test;  significant 
changes  to  a  process  unit  are  necessary 
before  retrofit  controls  should  be 


*  In  the  proposal,  it  was  incorrectly  stated  that 
applicability  of  the  NSPS  was  triggered  if  a  project 
exceeded  50  percent  of  the  tost  of  replacing  the 
affected  facility  As  stated  in  this  notice,  if  an 
activity  exceeds  this  cost  threshold,  that  only 
triggers  further  evaluation,  not  the  automatic 
application  of  the  NSPS  to  the  source. 


considered,  provided  there  is  no 
increase  in  emissions. 

Many  other  commenters  opposed  the 
50-percent  replacement  value  threshold. 
Thev  believed  the  capital  replacement 
percentage  should  be  much  less  than  50 
percent.  One  commenter  suggested  as  an 
appropriate  threshold  that  the  sum  of 
equipment  replacement  costs  for  a 
single  process  unit  over  any  period  of  5 
consecutive  years  should  not  exceed  50 
percent  of  the  replacement  value  of  the 
process  unit.  Another  commenter  said 
the  replacement  percentage  should  not 
be  higher  than  25  percent.  Another 
commenter  suggested  a  replacement 
percentage  of  5  to  10  percent  to  reduce 
the  risk  of  replacement  of  an  entire 
process  unit  over  time  without 
installation  of  BACT.  One  commenter 
said  a  more  appropriate  percentage  for 
electricity  producers  is  0.1  to  1.0 
percent.  Another  commenter  said  the 
threshold  should  be  5  percent,  1 
percent,  or  even  less,  as  shown  by  an 
NSR  enforcement  case  against  the 
Tennessee  Valley  Authority  (TV A). 

Another  commenter  believed  the  50- 
percent  number  has  no  practical  effect 
in  protecting  public  health  and  the 
environment,  and  the  commenter  was 
not  aware  of  any  projects  that  have 
exceeded  50  percent  in  cost. 

While  opposed  to  the  ERP  in  general, 
one  commenter  said  the  cost  threshold 
should  be  as  high  a  percentage  as 
possible,  so  as  not  to  promote  premature 
replacement  of  equipment  that  is 
repairable.  Another  commenter  said  the 
50-percent  number  from  the  NSPS  is 
archaic  and  not  environmentally 
protective.  This  commenter  suggested 
that  the  threshold  instead  be  24  percent. 
The  commenter  believed  this  lower 
percentage  is  appropriate  because  the 
lifetime  of  high-cost  materials  will 
considerably  exceed  5  years. 

We  agree  with  those  commenters  who 
see  a  relationship  between  establishing 
a  threshold  for  equipment  replacements 
that  we  will  treat  as  RMRR  under  the 
major  NSR  program  and  the  threshold 
the  NSPS  progrcim  established  for 
reconstruction.  However,  we  disagree 
that  these  two  thresholds  should  he  the 
same.  The  NSPS  threshold  was  intended 
to  identify  those  activities  that,  even 
though  they  did  not  qualify  as  a 
modification  under  NSPS,  nevertheless 
are  of  such  magnitude  that  further 
consideration  should  be  given  as  to 
whether  they  are  projects  tantamount  to 
new  construction.  The  50-percent  NSPS 
threshold  is  not  a  bright  line  in  the 
sense  that  all  projects  that  exceed  50 
percent  are  automatically  considered  as 
reconstruction.  Rather,  as  discussed 
above,  it  is  a  threshold  intended  to  alert 
permitting  authorities  to  significant 


projects  and  allow  case-by-case 
decisions  based  on  a  series  of  regulatory 
factors. 

The  ERP  replicates  the  NSPS  concept 
in  some  ways.  It  identifies  a  threshold 
below  which  there  is  no  need  for  further 
inquiry  into  whether  an  activity 
qualifies  for  the  ERP  and  above  which 
there  is  a  need  for  a  case-by-case 
determination.  The  major  difference 
between  the  ERP  and  the  NSPS 
reconstruction  test  is  that  the  ERP  deals 
with  modifications,  not  reconstructions. 
This  difference  weighs  in  favor  of 
establishing  the  equipment  replacement 
threshold  at  something  less  than  the 
reconstruction  threshold.  It  is  logical 
and  practical  to  conclude,  as  some  of 
the  commenters  do,  that  by  using  the 
word  "modification"  the  CAA  intended 
to  capture  activities  on  a  smaller  scale 
than  reconstructions.  As  noted  above, 
we  have  set  the  ERP  cost  threshold  at  20 
percent.  This  value  is  less  than  one-half 
of  the  50-percent  reconstruction 
threshold  and.  therefore,  fits  well  within 
this  conceptual  framework. 

A  20-percent  cost  threshold  would  be 
consistent  with  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  Seventh  Circuit 
in  the  Wisconsin  Electric  Power 
Company  V.  Reilly  ("WEPCO")  case,  to 
the  extent  that  it  would  not 
automatically  allow  the  activities 
performed  there  to  constitute  RMRR. 
See  893  F.2d  901  (7th  Cir.  1990).  This 
court  decision  directly  addressed  the 
question  of  what  level  of  "like  kind" 
replacement  activities  qualify  as 
changes  under  the  major  NSR  program. 

In  the  WEPCO  case,  the  Court 
considered  an  activity  involving  5  coal- 
fired  units  at  WEPCO's  Port  Washington 
plant.  Each  unit  was  rated  at  80 
megawatts  of  electrical  output  capacity. 
The  activity  involved  the  replacement  of 
numerous  major  components.  The 
information  submitted  by  WEPCO 
showed  that  the  company  intended  to 
replace  several  components  that  are 
essential  to  the  operation  of  the  Port 
Washington  plant.  In  particular.  WEPCO 
sought  to  replace  the  rear  steam  drums 
on  the  boilers  at  units  2.  3.  4,  and  5. 
According  to  WEPCO.  these  steam 
drums  were  a  type  of  "header"  for  the 
collection  and  distribution  of  steam 
and/or  water  within  the  boilers.  WEPCO 
viewed  their  replacement  as  necessary 
to  continue  operation  of  the  units  in  a 
safe  condition.  In  addition,  at  each  of 
the  emissions  units,  WEPCO  planned  to 
repair  or  replace  several  other  integral 
components,  including  replacement  of 
the  air  heaters  at  units  1,2,3,  and  4. 
WEPCO  also  planned  to  renovate  major 
mechanical  and  electrical  auxiliary 
systems  and  common  plant  support 
facilities.  WTEPCO  intended  to  perform 
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the  work  over  a  4-year  period,  utilizing 
successive  9-month  outages  at  each  unit 
The  cost  of  the  activity  was  estimated  in 
1988  to  be  $87.5  million.  The  Court 
noted  that  EPA  concluded  at  the  time 
this  activity  was  unprecedented  in  that 
EPA  did  not  find  a  single  instance  of 
renovation  work  at  any  electric  utility 
generating  station  that  approached  this 
activity  in  nature,  scope  and  e.xtent.  The 
Court  determined,  at  our  urging,  that  the 
changes  did  constitute  a  "physical 
change"  under  the  NSR  rules. 

In  the  case  of  a  steam  electric 
generating  facility,  the  process  unit 
definition  provided  in  today's  rule  is 
nearly  identical  to  the  make-up  of  the 
"comparable  new  facility"  that  was 
used  in  the  NSPS  evaluation  of  the 
WEPCO  renovation  project.  However, 
under  our  rule  we  would  not  include 
the  cost  of  pollution  control  equipment 
in  determining  the  replacement  cost  of 
the  WEPCO  process  units.  WEPCO  had 
electrostatic  precipitators  on  each  of  its 
5  process  units,  which  our  rule  would 
subtract  from  the  replacement  cost.  In 
addition,  the  WEPCO  evaluation  dealt 
with  5  boilers,  each  with  its  own 
turbine-generator  set;  to  be  consistent 
with  today's  definition  of  steam  electric 
generating  facility,  we  would  likely  treat 
each  boiler  unit  as  belonging  to  a 
different  process  unit.  However,  since 
all  of  the  boilers  underwent  similar 
renovations,  for  simplicity  we  can 
assume  that  all  of  the  process  unit- 
specific  activity  costs  are  equivalent. 

Using  1991  dollars,  consistent  with 
the  timeframe  of  the  Seventh  Circuit 
Court's  decision,  it  appears  that  the 
value  of  the  5  process  units  at  the  400- 
megawatt  WEPCO  Port  Washington 
facility  would  be  approximately  $321 
million  based  on  1991  model  plant 
values  provided  by  the  International 
Energy  Agency.  The  1988  project  cost  of 
$87.5  million  scaled  up  to  1991  dollars 
would  have  had  an  adjusted  project  cost 
of  $92.3  million.'^  Thus,  the  capital  cost 
percentage  for  the  replacement  activities 
at  WEPCO,  averaged  over  its  5  process 
units,  amounted  to  29  percent. 
Alternatively,  using  the  project  cost  of 
"at  least  $70.5  million"  cited  in  the 
1991  decision  by  the  Seventh  Circuit, 
and  using  the  same  value  for  process 
unit  cost,  we  compute  at  least  22 
percent.  The  20-percent  threshold  is, 
therefore,  beneath  the  scope  of  the 
activities  at  issue  in  the  WEPCO  case 
and  hence  not  inconsistent  with  that 
decision. 


■*  Using  the  Chemical  Engineering  magazine's 
Annual  Plant  Cost  Index  (composite),  $87.5  million 
in  1988  dollars  is  equal  in  real  terms  to  (361.3/ 
342.5)  multiplied  by  87.5  million,  or  S92.3  million 
in  1991  dollars. 


The  20-percent  threshold  also  is 
supported  by  available  data  for  the 
electric  utility  sector  We  ha\e  a  robust 
and  detailed  set  of  information  available 
on  maintenance,  repair  and  replacement 
activities  for  the  electric  utility  sector. 
Information  about  the  electric  utility 
sector  persuades  us  that  we  have 
established  the  right  ERP  threshold  for 
this  sector. 

Information  on  other  industrial 
sectors  beyond  electric  utilities  (as  well 
as  general  economic  theon.-)  further 
supports  our  20  percent  bright  line  test. 
Case  studies  performed  bv  an  EPA 
contractor  and  included  in  Appendix  C 
of  our  final  regulatorv  impacts  analysis 
(RIA)  estimate  the  overall  impact  of  the 
rule  on  six  different  industrial  sectors 
(pulp  and  paper  mills,  automobile 
manufacturing,  natural  gas 
transmission,  carbon  black 
manufacturing,  pharmaceutical 
manufacturing,  and  petroleum  refiningj. 
The  case  studies  find  that  routine 
equipment  replacement  activities 
generally  do  not  cause  emissions 
increases.  The  case  studies  also  find  that 
equipment  replacement  activities  var} 
widely  within  these  industries. 
Likewise,  the  cost  of  these  activities  as 
a  percent  of  the  process  unit 
replacement  value  varies  widely.  We 
recognize  that  the  study  addresses 
specific  case  examples  from  only  a  part 
of  regulated  industry'  and  that  the 
project  cost  information  is  derived  from 
a  limited  inquin,'  of  industry 
representatives.  We  believe,  however, 
that  the  study  provides  a  useful  scoping 
assessment  that  tends  to  support  the 
proposition  that  the  20  percent 
threshold  derived  for  the  utility 
industrv'  (which  is  based  on  robust 
industry  data)  should  be  applied  to 
industry  as  a  whole.  In  short,  the  study 
supports  our  view  that  it  is  reasonable 
to  assume  that  equipment  replacement 
activities  in  the  utility  industry'  are 
similar  enough  to  replacement  practices 
in  other  industry  that  the  20  percent 
value  determined  for  utilities,  is 
appropriate  for  industry  as  a  whole. 
This  data  indicates  that  most  typical 
replacement  activities  will  fall  within 
the  20-percent  threshold.  At  the  same 
time,  the  data  indicates  that  some  major 
replacement  activities  likely  will  cross 
the  20-percent  threshold  and  will 
require  a  case-by-case  evaluation  under 
the  multi-factor'RMRR  test. 

Two  comment  letters  (from  the  Utility 
Air  Regulatorv'  Group  (UARG)  and  from 
the  American  Lung  Association  (ALA), 
et  al.)  were  particularly  helpful  in 
understanding  the  issues  associated 
with  the  electric  utility  sector.  The 
UARG  provided  as  an  attachment  to  its 
comment  letter  a  document  describing 


major  repair  and  replacement  activities 
that  its  members  believe  must  he 
undertaken  al  utility  generating  stations 
in  order  to  keep  those  facilities 
operational.  The  UARG  noted  that 
capital  costs  incurred  for  repair  and 
replacement  activities  at  an  individual 
process  unit  additionally  include 
activities  more  minor  than  those 
addressed  in  the  document.  The  UARG 
grouped  repair  and  replacement 
activities  into  project  families;  within 
each  project  family  were  per-component 
costs  ($/kW)  for  numerous  equipment 
replacement  activities.  We  have 
reviewed  the  list  of  projects  supplied  by 
UARG  and  have  concluded  that  these 
types  of  replacement  activities  are 
important  to  maintaining,  facilitating, 
restoring  or  improving  the  safety, 
reliability,  availability,  or  efficiency  of 
process  units.  Therefore,  generally 
speaking,  these  types  of  individual 
activities  and  groups  of  activities  should 
qualify  for  the  ERP  and  be  excluded 
from  major  NSR  without  case-specific 
review.  We  also  believe  that  it  is 
reasonably  expected  in  the  electric 
utility  industry-  for  groups  of  these 
activities  to  be  implemented  at  the  same 
time  Such  groupings  should  also  be 
excluded  without  case-specific  review 
When  we  compare  the  20-percent  ERI' 
cost  percentage  to  the  UARG  data,  we 
find  that  individual  replacement 
activities  would,  in  fact,  qualify  for  the 
ERP  and  that  limited  groupings  of  these 
activities  would  qualify'.  However, 
larger  groupings  of  these  activities — 
groupings  that  are  not  usually  seen  in 
the  industry- — would  not  qualify  for  the 
ERP  This  shows  that  the  20-percent 
threshold  will  be  effective  in 
distinguishing  between  activities  (and 
aggregations  of  activities)  that  should 
not  require  case-specific  review  to  be 
excluded  from  major  NSR  and  those  that 
do. 

The  ALA  commenters  provided  with 
their  comments  the  results  of  their 
analysis  of  projects  at  issue  in  an  NSR 
enforcement  case  against  Tennessee 
Valley  Authority  (TVA).  As  shown  in 
the  ALA  comment  letter,  the  Clean  Air 
Task  Force  and  the  Natural  Resources 
Defense  Council  looked  at  costs  for  14 
projects  on  a  process  unit  basis,  in  year 
2001  dollars,  from  the  publicly  available 
record  for  the  case.  For  all  but  one  of  the 
challenged  projects,  the  ALA 
commenters  calculated  a  cost  of  less 
than  4  percent  of  process  unit 
replacement  cost.  The  ALA  commenters 
submitted  results  of  this  analysis  with 
their  opposition  to  a  source-wide.  5- 
percent  maintenance  allowance.  As 
noted  above,  we  concluded  in  our  2002 
report  to  the  President  that  the  NSR 
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program — and  the  RMRR  provision  in 
particular — has  in  fact  resulted  in  delay 
or  cancellation  of  activities  that  would 
have  maintained  and  improved  the 
reliability,  efficiency,  and  safety  of 
existing  energy  capacity  The  primary- 
purpose  of  today's  rule  is  to  rectify'  this 
problem.  Thus,  to  the  extent  the 
activities  addressed  by  ALA  quaiifv'  for 
the  ERP,  we  now  believe  that  such 
activities,  if  conducted  in  the  future, 
should  be  excluded  from  major  NSR. 

A  final  factor  that  we  believe  supports 
our  selection  of  a  20  percent  threshold 
is  the  cost  of  installing  state-of-the-art 
controls  on  existing  units.  There  is 
obviously  no  single  answer  to  the 
question  of  at  what  point  that  cost 
becomes  the  deciding  factor  in  an 
owner's  decision  whether  to  replace  a 
piece  of  equipment  and  incur  that  cost, 
since  much  will  depend  on  the  rate  of 
return  on  the  investment.  Nevertheless, 
we  think  it  is  reasonable  to  assume  that 
if  the  cost  of  the  controls  is  greater  than 
the  cost  of  the  replaced  equipment,  it  is 
likely  to  operate  as  a  substantial 
deterrent  to  replacing  the  equipment  at 
issue.  That  is  likely  to  be  the  case  with 
respect  to  electric  utilities  if  we  set  the 
threshold  below  20  percent,  which 
represents  the  approximate  cost  of 
retrofitting  existing  plants  with  state-of- 
the-art  controls.  The  equation  is  similar 
for  industrial  boilers.  Notably,  those 
sectors  represent  a  substantial  fraction 
of  the  emissions  potentially  subject  to 
the  NSR  program.  While  the  relative 
costs  of  air  pollution  controls  in  other 
industries  vary  more  widely  than  the 
costs  for  utility  and  industrial  boilers, 
we  nevertheless  believe  that  the  costs 
and  technical  issues  associated  with 
retrofitting  air  pollution  controls  factor 
significantly  into  equipment 
replacement  decisions. 

D.  What  Will  Be  the  Basis  of  Applying 
the  20-Percent  Threshold? 

In  the  proposal,  we  solicited  comment 
on  whether  implementing  the  ERP  on  a 
per-activity  basis  or  on  some  other 
reasoned  basis,  such  as  applying  the 
percentage  to  components  that  are 
replaced  collectively  over  a  fixed  period 
of  time,  may  be  more  workable. 

Many  commenters  stated  that  the  ERP 
should  be  implemented  on  a  per-activitv 
(or  aggregation  of  activities)  basis.  Two 
of  the  commenters  cited  longstanding 
NSR  precedent  as  the  basis  of  their 
comments,  while  two  other  commenters 
relied  on  NSPS  precedent.  Another 
commenter  thought  the  per-activity 
approach  would  be  less  confusing  than 
summing  activities  over  a  fixed  period 
of  time.  Other  commenters  believed  the 
equipment  replacement  threshold 


should  in  fact  be  applied  on  a  5-year 
roUino  average. 

We  have  decided  to  apply  the 
percentage  threshold  on  a  per-activity 
(or  aggregation  of  activities)  basis-.  This 
is  consistent  with  how  major  NSR  has 
been  applied  in  the  past  and  will 
continue  to  apply  in  the  future,  with  the 
exception  of  those  sources  which 
establish  a  PAL.  The  major  NSR 
program  i$  a  preconstruction  program 
that  requires  applicalnlity  to  be 
determined  for  a  given  activity  at  a 
facility  and,  as  necessary,  permitting  to 
occur  prior  to  the  time  activities  are 
commenced.  The  major  NSR  program 
also  requires  applicability  to  be 
determined,  in  the  first  instance,  based 
on  an  assessment  only  of  the  parts  of  a 
facility  involved  in  the  activity.  A  per- 
activity  basis  works  well  with  this 
approach.  We  are  not  going  final  with  a 
"component-by-component"  approach 
that  we  solicited  comment  on  through 
our  RMRR  proposal. 

There  would  be  obvious  problems  if 
we  chose  any  of  the  other  approaches 
suggested  in  the  proposal  or  suggested 
by  commenters  (for  example,  annual 
basis  or  5-year  rolling  average).  One  of 
the  primary  concerns  with  applying  the 
percentage  to  activities  performed  over 
a  span  of  time  is  that  we  would  be 
restructuring  the  major  NSR  program  to 
operate  based  on  after-the-fact 
determinations.  This  raises  the  difficult 
question  of  what  happens  under  this 
type  of  approach  if  you  learn  after 
commencement  of  an  activity  that  it 
does  not  qualify  under  the  ERP.  This 
situation  is  largely  avoided  by  the  per- 
activity  approach  that  we  are 
establishing  in  today's  rule. 

It  should  be  noted  that  activities  that 
are  related  must  be  aggregated  under  the 
ERP,  in  the  same  way  as  they  would 
have  to  be  aggregated  for  other  NSR 
applicability  purposes.  Under  our 
current  policy  of  aggregation,  two  or 
more  replacement  activities  that  occur 
at  the  same  time  are  not  automatically 
considered  a  single  activity  solely 
because  they  happen  at  the  same  time. 
For  example,  a  steam  turbine  rotor 
replacement  project  and  a  boiler  tube 
replacement  project  would  not  be 
aggregated  simply  because  they  occur 
during  the  same  maintenance  outage 
and  on  the  same  process  unit.  Further 
inquiry  into  the  nature  of  the  activities 
and  their  relationship  to  each  other  is 
needed  before  deciding  whether  the 
activities  must  be  aggregated  under 
NSR.  Also,  non-replacement  activities 
that  are  part  of  a  larger  replacement 
activity  should  be  included  when 
calculating  costs  for  a  replacement 
activity  against  the  capital  cost 
threshold. 


E.  What  Basic  Design  Parameters  Are 
Being  Established  To  Qualify  for  the 
Equipment  Replacement  Provision? 

In  the  proposal,  equipment 
replacements  were  only  eligible  for  the 
ERP  if  they  did  not  change  the  basic 
design  parameters  of  the  process  unit. 
We  proposed  that  maximum  heat  input 
and  fuel  consumption  specifications  for 
EUSGUs  and  maximum  material/fuel 
input  specifications  for  other  types  of 
process  units  are  basic  design 
parameters.  We  solicited  comments  on 
limiting  the  eligibility  of  the  ERP  this 
way  and  on  the  basic  design  parameters 
we  proposed. 

Several  commenters  expressed 
concerns  with  either  the  use  of  these 
specific  parameters,  or  the  restriction  of 
the  regulated  community  to  only  this  set 
of  design  parameters.  Other  comments 
centered  around  an  inconsistency  in 
how  EPA  has  accounted  for  efficiency  in 
the  basic  design  parameter  safeguard. 
The  commenters  stated  that,  while  EPA 
stated  in  the  proposed  preamble  that 
efficiency  is  not  a  basic  design 
parameter,  the  basic  design  parameter 
safeguard,  as  proposed,  has  the  potential 
to  bar  equipment  replacements  that 
achieve  significant  gains  in  efficiency. 

Commenters  from  all  sides  supported 
EPA's  approach  to  handling  activities 
intended  to  improve  an  affected  process 
unit's  performance  beyond  its  basic 
design  parameters.  Commenters  asserted 
that  these  actions  would  not  fall  within 
the  RMRR  exclusion.  Commenters  from 
the  gas  transmission  industry  concurred 
and  amplified  this  concept,  stating  that 
an  engine  that  is  "uprated"  at  the  time 
of  overhaul  should  not  be  excluded 
from  major  NSR  under  the  RMRR 
exclusion. 

We  recognize  that  the  proposed  basic 
design  parameters  are  inconsistent  with 
some  industry  conventions,  and  that  we 
should  allow  for  industry-specific 
flexibility  or  specify  additional  source 
category-specific  parameters.  For 
example,  for  natural  gas  txcmsmission 
compressor  stations,  commenters 
explained  that  brake  horsepower  is  the 
conventional  design  capacity  parameter. 
We  received  similar  comments  from 
other  industries,  including  cement  and 
surface  coaters,  who  objected  to  limiting 
their  facilities  to  the  proposed  basic 
design  parameters.  Accordingly,  we 
have  decided  to  provide  flexibility  by 
providing  a  menu  of  choices  from  which 
the  owners  or  operators  may  select  and 
also  by  allowing  for  owners  or  operators 
to  propose  alternative  basic  design 
parameters  to  their  reviewing  authority 
which  would  then  be  made  legally 
enforceable. 
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In  addition  to  this  flexibility,  there 
mav  he  a  need  for  additional  flexibility 
in  using  the  basic  design  parameters 
that  are  spelled  out  in  today's  rule.  For 
instance  with  boilers,  maximum  steam 
production  rate  is  often  used  bv  the 
industry,  and  it  may  make  sense  in 
some  cases  to  set  the  design  parameters 
based  on  those  values  rather  than  on 
maximum  heat  input.  Likewise,  a  crude 
oil  distillation  tower  may  have  several 
capacities  that  are  a  function  of  the  type 
of  crude  that  is  to  be  processed,  and  so 
a  refiner  may  need  to  have  a  set  of  basic 
lit 'sign  parameters  for  its  crude  towers. 
Th.ese  situations  can  be  addressed  by 
the  source  proposing  alternative 
parameters  or  sets  of  parameters  to  their 
reviewing  authoritv. 

Also,  there  should  be  flexibilitv  in 
how  the  basic  design  parameters  are 
demonstrated  when  the  owner  or 
operator  chooses  not  to  rely  on  the 
design  information  for  its  process  unit. 
For  example,  in  order  to  establish  the 
heat  input  value  that  the  process  unit 
has  demonstrated  it  is  capable  of 
achieving,  an  electric  generating  unit 
should  have  the  flexibility  to  reference 
available  credible  information,  such  as 
results  of  historic  maximum  capability 
tests  or  engineering  calculations.  Results 
from  tests  performed  by  electric  utilities 
in  the  context  of  providing  assurances  to 
generation  dispatch  svstems  and 
regional  or  national  power  pools  may  be 
used  to  establish  the  process  unit's 
maximum  heat  input.  A  review  of  such 
data  or  other  available  operational  data 
or  design  information  can  reveal  the 
heat  input  that  the  process  unit  is 
capable  of  achieving  in  its  "pre-activity" 
configuration,  and  this  can  be  compared 
to  a  "post-activity"  heat  input  value. 
Plant  operators,  where  the  specified 
basic  design  parameters  are 
inappropriate  for  the  process,  can 
propose  what  the  measure  of 
performance  will  be  for  these  process 
units,  including  the  use  of  permit  limits 
on  amount  of  production,  to  their 
reviewing  authority.  For  process  units 
ha\ing  multiple  end  products  and  raw 
materials,  the  owner  or  operator  should 
consider  the  primary  product  or  primary 
raw  material  when  selecting  a  basic 
design  parameter. 

Many  pieces  of  equipment  are 
purchased  based  on  their  capacity  or 
output.  Consequently,  for  both  utilities 
and  non-utilities,  we  have  modified  the 
proposed  basic  design  parameters  to 
include  output-based  alternatives  in 
today's  final  rule.  For  utilities,  the 
owner  or  operator  can  select  maximum 
hourlv  electric  output  rate  and 
maximum  steam  flow  rate  as  its  basic 
design  parameters,  as  an  alternative  to 
using  input-based  measures  of 


maximum  hourly  fuel  consumption  rate 
and  maximum  hourly  heat  input  (We 
are  clarifying  from  the  proposal  that  the 
correct  parameter  is  maximum  hourlv 
heat  input,  not  maximum  heat  input.) 
Owners  or  operators  may  set  different 
design  parameters  for  different  fuel 
types  (such  as  coal  or  oil)  or  a 
combustion  device  that  can 
accommodate  multiple  fuel  types:  for 
coal-fired  units,  owners  or  operators 
should  consider  that  the  fuel 
consumption  rate  will  vary  depending 
on  the  quality  of  the  coal  for  a  given 
heat  input.  When  establishing  fuel 
consumption  specifications  in  terms  of 
weight  or  volume,  the  minimum  fuel 
quality  based  on  BTU  content  should  be 
used  for  coal-fired  units. 

Regardless  of  whether  the  source 
selects  a  basic  design  parameter(s) 
specified  for  non-utilities  in  today's  rule 
or  gets  approval  from  their  reviewing 
authority  to  use  an  alternative 
parameter(s)  for  any  type  of  source,  we 
have  not  specified  a  fixed  averaging 
time  period  for  the  circumstance 
because  we  want  the  owner  or  operator 
to  have  the  flexibility  to  select  an 
averaging  time  that  best  accommodates 
their  operation.  In  most  cases,  we 
believe  that  long  term  averaging  periods 
(e.g.,  a  12-month  fixed  period)  will  not 
be  appropriate. 

Thus,  an  equipment  replacement  that 
improves  a  process  unit's  efficiency  and 
thereby  enables  the  unit  to  return  to  its 
design  parameters  can  qualify  as  RMRR 
even  if  current  actual  emissions  increase 
as  a  result.  For  example,  if  boiler  tubes 
or  refractories  are  replaced  on  a  boiler 
process  unit,  and  these  activities  are 
beneath  the  capital  cost  threshold  and 
are  within  the  unit's  basic  design 
parameters,  then  they  would  qualify  as 
RMRR  under  the  ERP  even  if  this 
improves  the  unit's  efficiency. 

The  manufacturers  design  parameters 
of  a  process  unit  are  always  acceptable 
if  an  owner  or  operator  chooses  to  rely 
on  them.  In  the  rare  cases  where  a 
facility  does  not  have  established  design 
parameters,  we  believe  that  a  reasonable 
look  back  period  should  be  used  for 
establishing  the  pre-activity  values  for 
basic  design  parameters,  rather  than 
taking  the  condition  of  the  process  unit 
immediately  before  the  activity.  We 
have  therefore  established  a  5-year  look 
back  period,  consistent  with  that  for  the 
NSPS  hourly  emissions  increase  test,  for 
these  situations. 

We  were  urged  by  some  commenters 
to  incorporate  a  de  minimis  increase 
level  in  the  basic  design  parameters  that 
would  allow  activities  to  qualif\'  for  the 
ERP  even  though  the  activities  would 
result  in  a  minor  change  to  the  relevant 
basic  design  parameters.  They  argued 


that  some  effects  resulting  from  the 
replacement  may  not  be  apparent  before 
the  equipment  has  been  replaced.  They 
argued  that  allowing  for  small  changes 
in  basic  design  parameters  would  add 
greater  certainty  to  the  ERP  because 
unforeseen  small  changes  would  not 
cause  an  activity  to  lose  the  exclusion 
after  the  fact.  While  we  sympathize  with 
the  commenters  concern,  we  do  not  see 
a  ready  solution  to  this  problem  under 
the  RMRR  exclusion.  In  fact,  we  are  not 
persuaded  that  those  types  of  changes 
can  be  readily  justified  under  the  ERP 
because  it  is  hard  to  see  how  an  activity 
that  causes  basic  design  parameters  to 
change  is  not  "a  change"  under  NSR. 

In  sum,  we  continue  to  believe  that  an 
identical  or  functionally  equivalent 
replacement  should  not  qualif\'  for  the 
ERP  if  the  activity  causes  the  process 
unit  to  exceed  its  specified  basic  design 
parameters.  Without  such  a 
requirement,  significant  alteration  of  a 
process  unit's  fundamental  design  could 
be  accomplished  under  the  guise  of  the 
ERP.  Such  an  outcome  obviously  does 
not  square  with  the  idea  that  identical 
or  functionally  equivalent  replacements 
are  not  "changes  "  under  the  major  NSR 
program.  Our  final  rule  is  different  from 
the  proposal,  however,  in  that  it 
provides  greater  flexibility  in  defining 
basic  design  parameters  for  process 
units.  We  were  persuaded  by 
commenters  who  expressed  concerns 
that  the  proposed  approaches  did  not 
adequately  encompass  all  affected 
operations  and  industn,-  sectors. 

F.  What  Collection  of  Equipment  Should 
Be  Considered  in  Applying  the 
Equipment  Replacement  Provision  and 
How  Should  It  Be  Defined? 

In  the  proposal,  we  raised  the  issue  of 
what  collection  of  equipment  should  be 
considered  in  applying  the  threshold 
under  the  ERP.  VVe  proposed  the  term 
"process  unit  "  as  the  appropriate 
collection  to  accommodate  the  intended 
coverage  of  activities  under  the  ERP. 
The  purpose  of  this  term  is.  to  the  extent 
possible,  to  align  implementation  of  the 
ERP  with  generally  accepted  and 
practical  understandings  of  what 
constitutes  a  discrete  production 
process.  The  general  definition  that  we 
proposed  was  based  closeh'  on  the 
definition  of  process  unit  contained  in 
40  CFR  63.41  and  read  as  follows: 

Process  unit  means  any  collection  of 
structures  and/or  equipment  that  processes, 
assembles,  applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  a 
completed  product.  A  single  facility  may 
contain  more  than  one  process  unit. 

To  help  illustrate  these  concepts,  we 
further  proposed  five  industr\'-specific 
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exampfes  of  how  this  definition  of 
process  unit  might  be  applied. 

Some  commenters  f;ompared  the 
proposal's  definition  of  "process  unit" 
{"*    *    *  producing  or  storing  a 
completed  product  *    *    *")  to  the 
definition  that  is  used  hv  section  112(g) 
and  that  appears  in  40  CFR  63,41  (" 
*   *    *  producing  or  storing  an 
intermediate  or  final  product  *   *   *"). 
f  )ne  of  the  commenters  supported  the 
proposed  definition.  Two  commenters 
said  the  rule's  definition  should  be 
consistent  with  that  used  by  section 
112(g).  which  they  believe  is  broad 
enough  to  encompass  interrelated 
operations.  While  supporting  the  RMRR 
proposal's  definition,  two  commenters 
recommended  that  EPA  provide 
regulatory  fle.xibility  by  allowing  a 
facility  the  option  to  choose  which 
definition  it  will  use. 

One  commenter  generally  supported 
the  proposed  definition  of  "process 
unit,  "  hut  this  commenter  believed  that 
"the  delineation  of  a  process  unit 
should  be  madt;  bv  regulated  entity 
rather  than  explicith'  defined  in  a  rule." 

Three  commenters  asserted  that 
pollution  control  equipment  should  be 
included  in  the  process  unit  definition. 
One  industr\  commenter  said  pollution 
control  equipment  is  often  integral  to 
the  process  and  may  produce  an 
intermediate  product.  One 
environmental  commenter  believed  the 
proposed  rule  was  unclear  as  to  whether 
pollution  control  equipment  is  part  of 
the  process  unit. 

Several  commenters  said  the 
proposed  definition  is  too  vague  or 
broad.  Another  commenter  urged  EPA 
to  change  the  definition  of  process  unit 
to  limit  the  scope  of  what  is  allowed  in 
the  ERP.  so  that  the  source  of  emissions 
(for  example,  an  entire  coal  boiler) 
would  not  be  allowed  to  be  replaced 
without  major  .\'SR.  The  commenter 
asserted  that  the  replacement  unit's 
scope  should  be  limited  to  an  emission 
unit. 

Most  commenters  agreed  that  the 
general  process  unit  definition  is 
sufficient.  However,  a  number  of 
commenters  suggested  that  we  revise  or 
eliminate  some  of  the  process  unit 
examples  (that  is.  the  industry  category- 
specific  definitions),  and  others  were 
concerned  that  the  proposed  definitions 
do  not  support  the  detailed  process  unit 
definition  for  a  specific  industry 
because  the  definitions  will  never 
capture  all  possible  elements  and 
configurations. 

We  received  comments  from  several 
industry  representatives  suggesting 
changes  to  our  proposed  industry- 
specific  definitions,  and  also  to  request 
that  we  delineate  other  process  unit 


types  explicitly  in  the  rule.  Definitions 
were  submitted  for  sugar  mills, 
chemical  manufacturing  plants,  surface 
coating  operations,  flat  glass 
manufacturing,  fiberglass 
manufacturing,  and  gas  compressor 
stations. 

One  industry  commenter  agreed  with 
our  proposed  approach  to 
proportionately  allocate,  based  on 
capacity,  the  cost  of  those  components 
shared  by  two  or  more  process  units. 
Another  commenter  suggested  that,  for 
electric  utilities,  we  allocate  the  cost  of 
shared  equipment  based  on  a  pro  rata 
share  of  megawatts  produced. 

We  agree  with  the  commenters  who 
favor  using  a  process  unit  as  the  basis 
for  administering  the  ERP  and  including 
a  definition  of  process  unit  in  the  final 
rule.  We  also  agree  with  the  commenters 
who  suggested  that  the  definition  of 
process  unit  should  be  consistent  with 
the  definition  in  40  CFR  63.41,  and  we 
have  altered  the  final  rule  definition  to 
include  those  processes  that  produce 
"intermediates."  We  acknowledge  that, 
without  further  explanation,  the  term 
"intermediates"  is  susceptible  to 
misinterpretation,  which  can  cause 
confusion  and  lead  to  less  regulatory 
certainty.  Thus,  we  provide  the 
following  explanation  as  to  how  we 
intend  to  interpret  today's  rule. 

By  "intermediates."  we  mean  the 
intended  product  of  an  integrated 
facility  operation.  For  example,  for  an 
automotive  manufacturing  plant,  while 
the  completed  product  would  be  the 
driveable  vehicle  ready  for  shipping  to 
the  showroom,  an  intermediate  product 
could  be  the  engine  or  the  painted  body 
shell.  In  this  case,  we  would  not 
consider  smaller  production  operations,  - 
such  as  the  e-coat,  primer  surface,  or  top 
coat  operation,  to  be  intermediates  in 
the  context  of  our  final  rule  definition 
for  process  unit.  Our  primary  goal  in 
defining  this  term  "process  unit"  is  to 
encompass  integrated  manufacturing 
operations  that  produce  a  completed 
product,  and  those  operations  that 
produce  an  intermediate  as  the  product 
of  the  process  unit.  In  the  case  of  the 
automotive  paint  shop,  series  of  coating 
steps  together  comprise  the  carefully 
designed  and  interrelated  set  of 
operations,  all  of  which  are  needed  to 
provide  a  coating  system  that  meets 
design  specifications.  The  individual 
operations  almost  never  are 
implemented  individually  and,  as  a 
practical  matter,  simply  would  serve  no 
meaningful  purpose  in  the  absence  of 
the  others. 

We  disagree  with  the  commenters 
who  wish  to  include  all  pollution 
control  equipment  in  the  definition  of 
process  unit.  We  feel  that  periodic 


replacement  of  components  of 
emissions  control  equipment  should  be 
encouraged  and  would  rarely  lead  to 
actual  emissions  increases.  In  instances 
where  identical  or  functionally 
equivalent  replacement  of  pollution 
control  equipment  occurs,  it  is  likely 
you  will  qualify-  for  a  Pollution  Control 
Project  exclusion.  We  do  agree, 
however,  that  where  the  control 
equipment  is  an  integral  component  of 
the  process  it  should  be  included. 
Therefore,  we  are  excluding  associated 
pollution  control  equipment  from  the 
definition  of  the  'process  unit,"  except 
for  control  equipment  that  serves  a  dual 
purpose  in  the  process.  We  know  there 
are  industries  where  pollution  control 
equipment  performs  a  dual  purpose:  for 
example,  condensers  often  serve  to 
control  emissions  of  organic  air 
pollutants  while  serving  as  an  integral 
component  of  the  operation  of  a 
fractionation  column.  A  low--NOx 
burner  is  another  e.xample  of  a  dual- 
purpose  component.  In  such  cases,  to 
provide  clarity  and  simplify 
administration  of  the  ERP.  our  rule 
provides  that  dual  purpose  equipment 
should  be  considered  part  of  the 
process.  We  are  also  clarifxdng  in 
today's  rule  that  administrative 
buildings  (including  warehousing)  are 
not  to  be  included  in  the  process  unit, 
but  other  types  of  non-emitting  units 
that  are  integral  to  the  processing 
equipment  should  be  included. 

We  also  have  included  in  our  final 
rule  industry-specific  examples  of  how 
this  definition  might  be  applied.  The 
examples  are  drawn  from  three  selected 
industrial  processing  categories — 
electric  utilities,  refineries,  and 
incinerators.  We  proposed  each  of  these 
detailed  definitions  and  received  mostly 
support  from  commenters  on  their 
accuracy.  While  we  also  proposed 
detailed  definitions  for  two  other 
industries — pulp  and  paper  and  cement 
producers — we  have  decided  not  to 
finalize  those  definitions  after  receiving 
comments  from  the  relevant  industry 
trade  association  asserting  that  the 
definitions  did  not.  and  could  not, 
capture  all  of  their  industry's 
configurations  and  thev  believed  the 
generic  process  unit  d(;finition  was 
sufficient  for  their  industry.  Because  of 
the  centrality  of  the  "process  unit" 
concept  to  the  usefulnt^ss  of  the  ERP,  it 
is  our  desire  to  include  specific 
definitions  for  steam  electric  generating 
facilities,  petroleum  refineries,  and 
incinerators  in  the  final  rule  to  provide 
as  much  certainty  as  possible  for 
facilities  in  these  industries.  As  noted 
above,  these  definitions  also  should  be 
useful  for  those  in  other  industries  who 


Federal  Register/ Vol.  68,  No.  207  /  Monday.  October  27.  2003    Rules  and  Regulations 


61261 


will  apply  our  general  definition 
because  the  industry  specific  definitions 
provide  clear  examples  of  how  we 
intend  the  general  definition  to  be 
interpreted  and  applied.  During  the 
public  comment  period  on  the  proposal, 
several  commenters  submitted 
additional  industry  specific  definitions 
and  asked  us  to  put  them  in  the  final 
rule.  We  are  not  finalizing  these 
suggested  definitions  at  this  time, 
because  we  did  not  include  them  in  the 
proposed  rule.  However,  provided 
below  are  the  process  unit  definitions 
that  commenters  submitted  to  us  and 
that  we  think  comport  well  with  the 
general  definition  of  process  unit 
promulgated  today. 

•  For  a  natural  gas  compressor 
station,  each  compressor  system, 
together  with  its  proportionate  share  of 
common  support  equipment  is  a 
separate  process  unit.  This  would 
generally  consist  of  the  air  inlet  system, 
accessory  dri\'e  system,  gas  producer, 
fuel  delivery  system,  cooling  system, 
lube  system,  power  turbine,  power 
shaft,  control  system,  starting  system, 
exhaust  system,  and  support  facilities 
(e.^..  auxiliary  power  generating 
equipment,  heating/cooling  equipment, 
station  and  yard  pipe,  valves,  etc.), 

•  For  a  flat  glass  manufacturing 
plant,  each  production  line  within  a 
facility  should  be  a  separate  process 
unit.  Flat  glass  production  is  completed 
on  a  continuous  line  where  raw 
materials  are  added  at  one  end,  a 
continuous  ribbon  of  glass  is  formed, 
and  finished  glass  is  packaged  at  the 
other  end.  The  flat  glass  production  line 
consists  of:  the  batch  house,  where  raw 
materials  are  stored  and  weighed:  the 
furnace  and  ri^finer,  where  the  raw 
materials  are  melted:  the  bath,  where 
the  glass  ribbon  is  formed:  the  lehr, 
where  the  ribbon  is  annealed:  and  the 
cutting  and  packaging  eqviipment, 
where  the  glass  is  removed  from  the  line 
for  sale  to  customers  or  for  additional 
processing  later. 

•  For  a  fiberglass  production  facility, 
each  production  line  is  a  separate 
process  unit.  Fiberglass  is  manufactured 
on  a  continuous  line  where  raw 
materials  are  melted  at  one  end  to  form 
a  continuous  strand  of  fiberglass  that  is 
packaged  at  the  other  end.  The 
fiberglass  production  line  begins  with 
the  batch  house,  where  raw  materials 
are  stored  and  weighed.  In  the  melter, 
forehearth,  and  refiner,  the  raw 
materials  are  melted  and  refined.  From 
the  refiner,  glass  fibers  are  formed 
through  controlled  bushings.  From  the 
bushings,  the  continuous  strand  fibers 
are  either  directly  cut  or  packaged  or 
wound  onto  spools  for  packaging  for 


sale  to  customers  or  for  additional  later 
processing. 

•  For  the  production  of  precipitated 
amorphous  silica,  the  process  unit 
includes,  but  is  not  limited  to:  raw 
material  storage  and  handling 
equipment  used  for  mixing  sand  and 
other  raw  materials  prior  to  addition  to 
the  furnace;  the  furnace  itself:  the  raw 
material  storage  and  handling 
equipment  for  the  cullet  dissolving  and 
silica  precipitation  process;  all 
dissolving,  precipitation,  and  filtration 
tanks  and  equipment;  and  drying 
equipment.  Further,  the  process  unit 
includes  all  the  product  packaging, 
storage,  handling,  and  transfer 
equipment. 

•  For  a  chemical  manufacturing 
plant,  the  process  unit  would  include 
all  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  materials  and  to  manufacture  an 
intended  primary  product  and 
associated  byproducts  or  intermediates. 
The  process  unit  can  consist  of  more 
than  one  unit  operation.  Chemical 
manufacturing  process  units  may 
include,  but  are  not  limited  to:  raw 
material  storage,  and  air  oxidation 
reactors  and  their  associated  product 
separators  and  recovery  devices: 
reactors  and  their  associated  product 
separators  and  recovery  devices: 
distillation  units  and  their  associated 
distillate  receivers  and  recovery  devices; 
associated  unit  operations;  associated 
recovery  devices;  and  any  feed, 
intermediate  and  product  storage 
vessels,  product  transfer  racks,  and 
connected  ducts  and  piping.  A  chemical 
manufacturing  process  unit  includes 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  in'strumentation 
systems,  and  process  control  or  dual 
purpose  air  pollution  control  devices  or 
systems.  For  a  chemical  manufacturing 
facility,  there  eire  several  types  of 
process  units:  those  that  separate  and 
distill  raw  material  feedstocks;  those 
that  change  molecular  structures 
through  reactions  or  polymerization; 
those  that  "finish"  the  reacted  or 
polymerized  product,  through 
compounding,  blending,  or  similar 
operations;  auxiliary  facilities,  such  as 
boilers  and  by-product  fuel  production; 
and  those  that  load,  unload,  blend,  or 
store  products.  Process  equipment  that 
acts  to  control  emissions,  such  as 
condensers,  recovery  devices,  and 
oxidizers,  is  considered  part  of  the 
process  unit. 

We  note  that  we  were  unable  to 
include  some  other  process  unit 
definitions  submitted  by  commenters. 
While  we  do  not  believe  that  these  other 


proposed  definitions  were  necessarily 
inconsistent  with  our  general  definition 
of  process  unit,  we  had  concerns  and 
questions  with  some  of  these  proposed 
definitions.  We  believe  that  now  that 
this  rule  is  issued,  we  can  more  fully 
evaluate  those  other  definitions, 
including  communicating  with  the 
leading  industry  officials,  and 
determine  whether  we  would  approve 
of  their  use. 

Finally,  we  have  made  some  slight 
corrections  to  the  process  unit 
definitions  that  we  proposed  based  on 
comments  we  received  on  the  proposed 
definitions. 

There  are  numerous  industries  that 
have  industrial  boilers  at  their  facility  to 
provide  electricity  and  steam  to  their 
operations.  As  a  general  rule,  we  would 
expect  these  boilers  to  be  treated  as  a 
separate  process  unit  firom  the  other  unit 
operations  occurring  at  the  facility.  We 
would  expect  the  boundaries  of  the 
process  units  for  such  boilers  to  be 
consistent  with  the  boundaries 
established  under  the  definition  for  a 
steam  electric  generating  facility  in 
todays  rule,  which  encompasses  all 
equipment  from  coal  handling  to  the 
emission  stacks. 

We  also  decided  to  continue  to 
require  that  owners  or  operators  who 
have  components  shared  by  two  or  more 
process  units  to  proportionately 
allocate,  based  on  capacity,  the  cost  of 
those  components.  And  we  agree  with 
the  commenter  that  an  equitable 
approach  for  electric  utilities  having 
components  shared  by  two  or  more 
process  units  is  to  allocate  the  cost  of 
shared  equipment  based  on  the  pro  rata 
share  of  megawatts  produced  by  each 
process  unit. 

G.  Consideration  of  Non-Emitting  Units 
as  Part  of  the  Process  Unit 

Many  commenters  supported 
excluding  non-emitting  equipment  from 
the  ERP,  One  commenter  stated  that 
triggering  the  major  NSR  review  process 
for  maintenance  activities  is  an 
impediment  to  continuous  improvement 
projects  for  certain  products  and 
processes,  even  if  actual  emissions 
decrease  or  only  non-emitting  units  on 
the  process  line  are  affected.  Delays  or 
postponements  of  project  maintenance 
work  adversely  affect  the  reliability, 
safety  and  productivity  of  operations 
and  cost  control  efforts.  Another 
commenter  recommended  that  work  at 
clearly  non-emitting  units,  specifically 
including  foundation  regrouting  and 
repair  and  frametop  replacement, 
should  be  excluded  from  this  rule. 
Three  commenters  believed  that  non- 
emitting  units  cannot  result  in  an 
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increase  of  emissions  and  thus  do  not 
need  to  be  evaluated  under  major  NSR. 

A  blanket  exclusion  for  non-omitting 
units  could  create  problems  of 
interpretation  because  the  term  "non- 
emitting  (  ornponents"  is  ambiguous 
when  considering  t;ertain  components. 
C'.ommenters  asserted  that  identifying 
and  separating  out  non-emitting 
compiments  can  be  a  complex 
undertaking,  and  may  be  contrary  to  the 
goal  of  a  clear  and  straightforward 
option  One  commenter  provided  the 
following  exam[)les:  (1)  Piping  systems 
{although  pipe  connectors  are  a  source 
of  fugitive  emissions,  the  pipe  normally 
is  not);  and  (2)  structural  supports  for  a 
process  unit  {separating  out  the  cost  of 
supports  from  an  investment  basis 
throughout  a  facility  will  be  difficult). 

Another  commenter  believed  it  would 
be  difficult  to  separate  the  costs  of 
emitting  and  non-emitting  equipment 
when  determining  the  cost  of  the 
process  unit.  The  commenter  also 
believed  it  would  be  difficult  to 
determine  allocation  of  shared 
equipment  in  the  cost  analysis. 

We  are  concerned  that,  if  owners  or 
operators  were  allowed  to  strip  away  all 
of  the  non-emitting  components  from  a 
process  unit  definition,  it  would  create 
significant  ambiguity  in  the  rule  and 
could  result  in  significant  variation  in 
how  the  rule  is  applied  to  similar 
sources  in  different  jurisdictions.  In 
addition,  we  simply  do  not  think  it  is 
practical  or  logical  to  separate  "non- 
omitting"  r:omponents  of  a  process  unit 
from  "emitting"  components.  We 
believe  that  integrated  manufacturing 
operations  {that  is.  process  units) 
typicallv  include  both  tvpes  of 
equipment   Separating  emitting  from 
non-emitting  equipment  would  create 
an  artificial  divide  that  contrasts  sharplv 
with  physical  and  (operational  reality. 

As  noted  above,  however,  we  do 
believe  that  a  distinction  should  be 
made  between  non-emitting  equipment 
that  is  part  of  a  process  unit  and  non- 
emitting  equipment  that  is  functiimally 
distinct  from  the  process  unit.  For 
example,  most  production  facilities 
have  buildings  or  space  to  house 
administrative  offices,  such  as  offices 
for  the  plant  accounting  staff.  Such  non- 
emitting  facilities  should  not  be 
considered  part  of  anv  process  unit 
under  today's  rule. 

H.  What  Is  the  Accounting  Basis  for  the 
Process  Unit'.'' 

In  the  proposal,  the  accounting  basis 
for  the  ERP  discussed  was  the  same  as 
for  the  .NISPS  reconstruction  provision, 
which  is  the  fixed  capital  cost  that 
would  be  required  to  construct  an 
entirely  new  unit.  We  also  discussed  for 


the  annual  maintenance,  repair  and 
replacement  allowance  using  the 
invested  cost  of  a  unit  as  the  accounting 
basis.  We  proposed  that  it  would  be 
appropriate  to  require  that  costs  be 
calculated  using  an  approach  along  the 
lines  set  out  in  the  EPA  Air  Pollution 
Control  Cost  Manual  (http:// 
wwiv.epa.gov/ttn/catc/dirl/ 
c_allchs.pdf).  Finally,  we  solicited 
comment  on  whether  the  costs 
associated  with  the  unanticipated 
shutdown  of  equipment,  due  to 
component  failure  or  catastrophic 
failures  such  as  explosions  or  fires, 
should  be  included  in  evaluating  costs 
under  the  ERP. 

In  reviewing  comments,  we 
recognized  that  some  commenters 
appeared  to  direct  their  comments  on 
the  accounting  methods  at  the  annual 
maintenance,  repair  and  replacement 
allowance,  and  not  necessarily  the  ERP. 
Often,  we  came  to  this  conclusion 
simply  by  the  way  the  commenters 
organized  their  comments,  and  not  by 
any  specific  statements  in  the  comment 
letter.  However,  since  we  asked  for 
comment  on  the  accounting  approaches 
as  they  would  be  applied  to  both  the 
annual  maintenance,  repair  and 
replacement  allowance  and  the  ERP,  we 
believe  that  comments  that  appeared  to 
be  dedicated  to  the  annual  maintenance, 
repair  and  replacement  allowance 
should  also  apply  to  our  evaluation  of 
the  accounting  for  the  ERP,  except  in 
the  case  w^here  the  commenter  specified 
that  their  comments  on  the  proposed 
accounting  methods  applied  only  to  the 
annual  maintenance,  repair  and 
replacement  allowance  or  the  ERP. 
Likewise,  for  considering  whether  costs 
associated  with  unanticipated  shutdown 
of  equipment,  we  considered  the 
comments  to  apply  to  both  the  ERP  and 
the  annual  maintenance,  repair  and 
replacement  allowance  unless  the 
commenter  specifically  noted  that  the 
comment  should  not  be  applied  to  both 
of  the  proposed  rule  provisions. 

Most  commenters  asked  for  flexibility 
on  whethgr  a  facility  should  use 
replacement  value,  invested  cost  or 
insurance  valuation  as  the  basis  for  the 
calculations.  They  felt  that  all  were  of 
equal  merit  and  different  ones  would  be 
available  at  different  facilities  so  EPA 
should  not  prescribe  only  one  type. 

Most  cojnmenters  did  not  support  the 
sole  use  of  the  EPA  Air  Pollution 
Control  Cost  Manual  (APCCM)  to 
standardize  calculations  for  replacement 
and  repair  costs  for  RMRR  in  general. 
Most  conunenters  felt  that  the  APCCM 
is  a  worthy  reference  for  costing  but  also 
that  sources  should  not  be  limited  to 
only  one  manual,  because  a  single 
manual  is  likely  to  have  shortcomings 


and  not  be  able  to  represent  every 
situation. 

Many  commenters  supported  an 
exclusion  of  costs  for  unanticipated 
shutdowns  and  failures.  Thov  noted  that 
strong  incentives  exist  to  a\^oid  fires, 
explosions  and  other  unanticipated 
equipment  failures  because  of  the  risk  of 
human  injurv  and  production 
interruptions  and  because  of  the 
expense  involved  in  restoring  lost 
capacity.  As  a  result,  they  contend  that 
a  catastrophic  event  already  penalizes 
the  facility  dramatically,  but  then  to 
impose  the  case-by-case  analysis  would 
only  exacerbate  their  troubles.  Thev 
explained  that  failures  take  place 
occasionally  and  can  result  in  a  sudden, 
unplanned  partial  or  total  loss  of 
equipment.  When  such  a  failure  occurs 
at  a  natural  gas  compressor  station,  the 
turbine  or  engine  concerned  must  be 
replaced  immediately  to  avoid  a 
disruption  in  gas  supply.  Other  facilities 
may  have  similar  pressures  to  maintain 
their  product  around  the  clock.  Such 
replacement  fits  easily  within  most 
elements  of  the  equipment  replacement 
test.  Commenters  asserted  that  replacing 
a  catastrophically  failed  turbine  or 
engine  is  clearly  "routine."  since 
companies  will  always  replace  such 
failures. 

Other  commenters,  however,  opposed 
an  exclusion  for  unanticipated 
shutdowns  and  failures  on  the  grounds 
that  maintenance  activities  performed 
during  forced  outages  are  simply 
maintenance  and  should  be  considered 
as  such,  particularly  given  that  the 
proposed  RMRR  rule  approaches  and 
the  December  2002  final  rules  already 
have  given  the  industry  a  number  of 
exclusion  options. 

Wo  are  allowing  sources  to  determine 
the  applicability  of  today's  rule  on  the 
basis  of  replacement  \alue,  with  an 
option  for  sources  to  notif\'  their 
reviewing  authority  in  writing  if  they 
desire  to  use  another  option  (for 
example,  invested  cost  or  insurance 
value  w'here  the  insurance  value  covers 
only  the  complete  replacement  of  the 
process  unit).  The  equipment 
replacement  cost  should  be  based  on  the 
current  replacement  value  of  the  entire 
process  unit  at  the  time  of  conducting 
the  acti\ity. 

Typic;allv,  replacement  value  is  more 
easily  obtained  than  invested  cost.  Most 
manufacturers  will  have  information 
concerning  the  replacement  value  of  a 
process  unit,  because  such  costs  are 
commonly  used  when  evaluating 
various  business  scenarios  relating  to 
manufacturing  costs.  Also,  use  of 
replacement  value  is  consistent  with  the 
NSPS  provisions. 


Federal  Register/ Vol.  68,  No.  207/Monday.  October  27.  2003 /Rules  and  Regulations  61263 


In  addition  to  determining  the 
replacement  value  of  a  process  unit,  in 
our  final  rule  we  allow  for  the  use  of 
several  other  accepted  methods  in 
different  industries  for  estimating  such 
values.  Replacement  values  are  the 
estimated  value  of  replacmg  a  unit  and 
can  be  based  on  a  current  appraisal,  hi 
lieu  of  replacement  co.st,  you  can  also 
use  inflation-adjusted  original 
investment,  insurance  limits  if  insured 
for  full  replacement  of  the  unit,  or  other 
cost  estimation  techniques  currently 
employed  by  the  company,  as  long  as 
the  company  follows  GAAP  and  if 
approved  by  the  reviewing  authority. 

A  dollar-per-kilowatt  rate  for 
calculating  costs  may  be  appropriate  for 
utilities.  This  model  is  specific  to  source 
and  fuel  type  and  is  updated 
periodically.  We  allow  sources  to  use 
insurance  valuation  methods  such  as 
the  Handy-Whitman  Index  to  determine 
replacement  costs  for  electric  utilities. 
Other  soiu-ces  to  compute  costs  include 
the  Nelson  Refinery  Construction  Index 
Factors,  Solomon  Refinery  Study,  and 
licensors  of  the  respective  process  unit 
(e.g.,  Kellogg,  UOP). 

In  order  tor  a  cost-based  approach  to 
be  equitable,  all  owners  or  operators 
must  include  the  same  categories  of 
expenses  in  both  the  process  unit 
replacement  value  and  the  replacement 
activities  sought  to  be  excluded. 
Therefore,  although  the  final  rule  does 
not  mandate  any  particular  approach, 
we  believe  it  is  generally  appropriate  to 
calculate  costs  using  an  approach 
similar  to  the  elements  of  Total  Capital 
Investment  as  defined  in  the  APCCM. 
While  the  manual  contains  basic 
concepts  that  could  be  used  to  estimate 
total  capital  investment  at  a  process 
unit,  it  is  geared  toward  cost 
calculations  for  add-on  control 
equipment.  On  the  other  hand,  the 
underlying  concepts  are  taken  from 
work  done  by  the  American  Association 
of  Cost  Engineers  to  define  the 
components  of  cost  calculations  for  all 
types  of  processes,  not  just  emission 
control  equipment.  In  certain  cases, 
other  manuals  might  make  more  sense 
depending  on  their  circumstances. 

Under  the  APCCM,  total  capital 
investment  includes  the  costs  required 
to  purchase  equipment,  the  costs  of 
labor  and  materials  for  installing  the 
equipment  (direct  installation  costs), 
costs  for  site  preparation  and  buildings, 
and  certain  other  indirect  installation 
costs.  However,  any  costs  that  are  part 
of  the  installation  and  maintenance  of 
pollution  control  equipment  should  be 
excluded  from  the  cost  calculation,  per 
our  discussion  in  the  previous  section  of 
this  preamble.  We  believe  equipment 
that  serves  a  dual  purpose  of  process 


equipment  and  control  equipment 
(combustion  equipment  used  to  produce 
steam  and  to  control  hazardous  air 
pollutant  emissions,  exhaust 
conditioning  in  the  semiconductor 
industry,  etc.  should  be  considered 
process  equipment. 

Direct  installation  costs  include  costs 
for  foundations  and  supports,  erecting 
and  handling  the  equipment,  electrical 
work,  piping,  insulation,  and  painting. 
Indirect  installation  costs  include  such 
costs  as:  engineering  costs;  construction 
and  field  expenses  (costs  for 
construction  supervisor^'  personnel, 
office  persormel,  rental  of  temporary 
offices,  etc.):  contractor  fees  (for 
construction  and  engineering  firm,s 
involved  in  the  activity);  startup  and 
performance  test  costs;  and 
contingencies. 

We  believe  there  may  be  merit  to  the 
comments  we  received  advocating  a 
categorical  exclusion  for  unanticipated 
shutdowns  and  failures  of  some  kind. 
When  such  an  outage  occurs,  there  may 
be  a  real  urgency  to  restore  the  plant  to 
operation  without  forcing  it  to  await  the 
results  of  a  permitting  action  or 
applicability  determination.  In  the  past, 
we  have  handled  these  situations  with 
case-by-case  consent  orders;  however, 
even  that  approach  may  lead  to 
unnecessary  delavs.  It  mav  specifically 
be  sensible  to  relaxing  the  20  percent 
cost  threshold  limitation  for  such  events 
because  it  is  unlikely  that  sources 
would  incur  an  outage  to  avoid  controls. 
We  did  not  propose  such  a  stand-alone 
exclusion  and  hence  we  believe  we 
should  not  act  upon  it  at  this  time. 

/.  Enforcement 

1.  Compliance  Assurance 

We  believe  that  the  records  developed 
and  maintained  in  the  ordinary  course 
of  business  will  provide  the  primarv' 
means  of  assuring  compliance  with 
today's  rule.  We  know  that,  as  a  general 
rule,  companies  necessarily  generate 
and  keep  records  related  to  the  types  of 
projects  covered  by  today's  rule.  For 
example,  companies  generally  have 
comprehensive  procedures  by  which 
funds  are  allocated  to  both  capital  and 
maintenance  expense  projects.  Many  of 
the  records  generated  by  these 
procedures  are  needed  for  tax 
accounting  purposes  and,  by  law,  must 
be  maintained  for  at  least  6  years. 
Moreover,  additional  records  must  be 
maintained  in  industries  regulated  for 
other  purposes,  such  as  the  energv' 
sector  (over  90  percent  of  which,  by 
capacity,  is  subject  to  FERC  regulation). 
Public  utilities,  licensees  and  natural 
gas  companies  that  are  subject  to  FERC 
jurisdiction  must,  unless  they  receive  a 


waiver  from  the  Commission,  comply 
with  extensive  accounting  and  record 
retention  requirements.  They  must  keep 
financial  information  according  to 
uniform  systems  of  accounts  that  are  set 
out  in  18  CFR  part  101  for  public 
utilities  and  licensees,  and  18  CFR  part 
201  for  natural  gas  companies.  These 
uniform  systems  of  accounts  include 
hundreds  of  specific  accounts, 
including  individual  accounts  for  boiler 
plant  equipment,  engines  and  engine- 
driven  generators,  turbogenerator  units, 
and  hundreds  of  other  asset,  liability, 
cost  and  property  items. 

These  companies  also  must  retain 
records  according  to  the  schedules  set 
forth  in  18  CFR  part  125  (for  public 
utilities  and  licensees)  and  18  CFR  part 
225  (for  natural  gas  companies).  The 
types  of  records  that  companies  must 
keep  include,  for  public  utilities  and 
licensees,  for  example,  generation  and 
output  logs  (records  must  be  kept  for  3 
years),  load  records  (3  years),  gauge- 
reading  reports  (2  years),  maintenance 
work  orders  and  job  orders  showing 
entries  for  labor,  materials  and  other 
charges  in  connection  with  maintenance 
and  other  work  pertaining  to  utility 
operations  (5  years),  work  order  sheets 
for  construction  work  in  progress  (5 
years),  appraisals  and  valuations  made 
of  utility  property  or  investments  (3 
years),  engineering  records,  drawings, 
and  other  supporting  data  for  proposed 
or  as-constructed  utility  facilities, 
including  detail  drawings  and  records  of 
engineering  studies  (must  be  kept  until 
facilities  are  retired),  contracts  or  other 
agreements  relating  to  ser\dces 
performed  in  connection  with 
construction  of  utility  plant  (6  years 
after  the  plant  is  retired  or  sold),  general 
and  subsidiary  ledgers  (10  years),  paid 
and  canceled  vouchers,  and  original 
bills  and  invoices  for  materials,  services, 
etc.  (5  years). 

Altogether,  these  various  sources  of 
information  provide  more  than 
reasonable  assurance  of  compliance 
with  today's  rule.  This  is  particularly 
true  given  EPA's  broad  authority  to 
inspect  affected  facilities  and  require 
submission  of  compliance  related  data. 
Accordingly,  we  are  not  imposing  any 
recordkeeping  requirements  in  today's 
rule. 

2  General  Issues 

Today's  rule  provides  revisions  to  the 
major  NSR  program  to  specify  categories 
of  equipment  replacement  activities  that 
we  will  consider  RMRR  in  the  future  As 
recognized  by  the  U.S.  Supreme  Court, 
an  agency  may  not  promulgate 
retroactive  rules  absent  express 
congressional  authority.  See  Bowen  v. 
Georgetown  Univ.  Hasp.,  488  U.S.  204, 
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208,  102  L.  Ed.  2d  493,  109  S.  Ct.  468 
(1988).  The  CAA  contains  no  such 
expressed  grant  of  authority,  and  we  do 
not  intend  by  our  actions  today  to  create 
retroactive  applicability  for  today's  rule. 
42  U.S.C.  7401  et  seq.  Today's  rule 
applies  only  to  conduct  that  occurs  after 
the  rule's  effective  date. 

None  of  today's  rule  revisions  apply 
to  any  changes  that  are  the  subject  of 
existing  enforcement  actions  that  the 
Agency  has  brought  and  none  constitute 
a  defense  thereto.  Furthermore,  prior 
applicability  determinations  on  major 
modifications  that  result  in  control 
requirements  in  an  NSR  permit  that 
currently  applies  to  a  source  remain 
valid  and  enforceable  as  to  that  source. 

As  noted  above,  today  we  are 
changing  the  scope  of  the  RMRR 
exclusion  from  the  major  NSR  program 
by  taking  final  action  on  the  ERP.  If  you 
subsequently  undertake  an  activity  that 
does  not  meet  the  applicable  provisions 
of  these  new  alternatives  and  do  not 
obtain  a  preconstruction  permit  if  you 
are  required  to  do  so,  you  will  be  subject 
to  any  applicable  enforcement 
provisions  (including  the  possibility  of 
citizens'  suits)  under  the  applicable 
sections  of  the  CAA  Sanctions  for 
violations  of  these  provisions  may 
include  monetary  penalties  of  up  to 
$27,500  per  day  of  violation,  as  well  as 
the  possibility  of  injunctive  relief, 
which  may  include  the  requirement  to 
install  air  pollution  controls. 

/.  Quantitative  Analysis 

At  proposal,  we  presented  a 
quantitative  analysis  of  the  possible 
emissions  consequences  of  the  range  of 
different  approaches  to  the  RMRR 
exclusion  to  evaluate  if  our  policy 
conclusions  are  correct.  Our  analysis 
was  conducted  using  the  Integrated 
Planning  Model  (1PM).  This  analysis 
was  done  for  electric  utilities  because 
we  have  a  powerful  model  to  perform 
such  an  analysis  that  we  do  not  have  for 
other  industries.  We  stated  that  the 
results  for  electric  utilities  accurately 
reflect  the  trends  we  would  see  in  other 
industries. 

The  1PM  analyses  of  different 
scenarios  showed  that  the  breadth  of  the 
RMRR  exclusion  would  have  no 
practical  impact  on,  let  alone  be  the 
controlling  factor  in  determining,  the 
emissions  reductions  that  will  be 
achieved  in  the  future  under  the  major 
NSR  program.  The  analyses  showed  that 
emissions  of  SO:  3Je  essentially  the 
same  under  all  scenarios,  but  that  under 
today's  rule  these  emission  levels  will 
be  met  in  a  more  economically  efficient 
manner  than  the  base  case.  This  stands 
to  reason  because  nationwide  emissions 
of  SO;  from  the  power  sector  are  capped 


by  the  title  IV  Acid  Rain  Program.  For 
NOx,  these  analyses  showed  modest 
relative  decreases  in  some  cases  and 
modest  relative  increases  in  other  cases. 
These  predicted  changes  represent  only 
a  fraction  of  nationwide  NOx  emissions 
from  the  power  sector,  which  hover 
around  4.3  million  tons  per  year  (tpy). 
At  this  time,  we  do  not  have  adequate 
information  to  predict  with  confidence 
which  modeled  scenario  is  most  likely 
to  occur.  What  these  analyses  indicate, 
however,  is  that  regardless  of  which 
scenario  is  closest  to  what  comes  to 
pass,  today's  rule  will  not  have  a 
significant  impact,  up  or  down,  on 
emissions  from  the  power  sector. 
However,  we  expect  the  rule  to  result  in 
significant  improvements  in  safety, 
reliability,  and  other  relevant 
operational  parameters. 

The  DOE  also  presented  further 
analysis  of  the  possible  emissions 
consequences  of  the  range  of  different 
approaches  to  the  RMRR  exclusion. 
Using  the  National  Energy  Modeling 
System  (NEMS),  a  variety  of  changes  in 
energy  efficiency  and  availability  were 
evaluated,  as  well  as  the  effect  on 
emissions  resulting  from  these 
regulatory  revisions.  This  analysis 
concluded  that  efficiency  improvements 
resulting  from  increased  maintenance, 
repair  and  replacement  are  expected  to 
decrea.se  emissions,  whereas  availability 
improvements  are  expected  to  increase 
emissions.  In  the  cases  represented  in 
this  analysis,  the  emissions  reductions 
from  assumed  reductions  in  heat  rates 
tended  to  dominate  the  corresponding 
effects  of  the  assumed  availability 
increases. 

A  number  of  commenters  said  that  the 
underlying  assumptions  EPA  used  in 
the  IPM  analysis  were  flawed  and 
resulted  in  erroneous  conclusions 
regarding  the  emission  reduction 
potential  of  the  proposed  RMRR  rules. 
Several  commenters  stated  that  EPA's 
IPM  analysis  incorrectly  assumes  that 
no  major  modifications  at  any  older 
units  would  ever  trigger  the  requirement 
to  add  new  pollution  controls.  In 
addition,  according  to  commenters,  EPA 
also  erroneously  assumed  that  this  lack 
of  major  maintenance,  repair  and 
replacement  will  have  very  little  impact 
on  the  performance  of  those  power 
plants,  when  in  reality  their  emissions 
would  increase  significantly.  The 
commenters  cited  a  Clean  Air  Task 
Force  analysis  for  power  plants,  which 
estimates  tliat  EPA's  rule  revisions  will 
result  in  at  least  7  million  more  tons  of 
SO;  and  2.4  million  more  tons  of  NO^ 
annually.  Some  commenters  also 
questioned  the  appropriateness  of  using 
EPA's  analysis  for  the  electric 


generating  sector  to  draw  conclusions 
about  non-utilities. 

One  commenter  said  the  IPM  and 
DOE  NEMS  analyses  correctly 
demonstrate  that  EPA's  RMRR  proposal 
will  have  no  appreciable  impact  on 
emissions  from  the  power  sector. 
According  to  the  commenter,  this 
conclusion  is  consistent  with  EPA's 
findings  in  a  1989  report,  "1989  EPA 
Base  Case  Forecasts,"  which 
demonstrated  that  continuing  to  allow 
utilities  to  undertake  activities 
including  ongoing  annual  operating  and 
maintenance  activities  and  a  major 
refurbishment  when  the  unit  reached  30 
years  of  operating  life  would  have  no 
appreciable  impact  on  emissions  from 
the  power  sector,  just  as  EPA's  and 
DOE's  recent  analysis  confirmed. 

One  commenter  said  the  proposal 
lacks  any  reference  to  the  gains 
accomplished  by  major  NSR,  the 
ongoing  enforcement  actions, 
settlements  reached  as  a  result  of  those 
actions,  or  the  potential  gains  from  the 
investigations  now  pending.  The 
commenter  argued  that  EPA's  reliance 
on  improvements  in  productive  capacity 
as  the  measure  of  success  fails  to 
consider  that  productive  capacity  must 
be  balanced  with  the  interests  of  health 
and  welfare.  The  commenter  also  noted 
that  a  critical  part  of  EPA's  burden  is  to 
consider  all  the  relevant  factors  leading 
to  its  conclusion  that  the  exclusions  are 
necessary  and  appropriate  and  that  at 
the  very  least  this  includes  an 
assessment  of  the  expected  effects  on 
emissions,  which  in  turn  will  determine 
the  public  health  benefits  and  costs  of 
the  proposed  rule.  Although  data  on 
emission  reductions  achieved  under  the 
existing  program  are  available,  we  have 
stated  that  we  cannot  precisely  quantify 
the  effects  the  proposed  rule  will  have 
on  emissions.  Some  commenters  stated 
that  before  promulgating  a  final  rule, 
EPA  should  provide  such  a  quantitative 
assessment  of  the  rule. 

We  disagree  with  the  commenters 
who  believe  that  emissions  would  be 
significantly  higher  for  electric  utilities 
than  are  estimated  under  the  IPM  model 
runs.  These  commenters'  arguments  rely 
on  the  assumption  that  EPA's  base  case 
is  invalid  because,  if  major  NSR  rules 
were  left  unchanged,  eventually  all  coal- 
fired  utilities  would  either  apply  BACT 
or  deteriorate  so  badly  that  they  would 
have  to  shut  down.  We  do  not  believe 
this  assumption  is  accurate.  As  we  have 
explained,  our  experience  suggests  that 
under  the  current  NSR  program, 
managers  of  coal-fired  electric 
generating  facilities  have  available  to 
them  a  number  of  actions  they  can  take 
to  avoid  triggering  major  NSR,  and  in 
many  instances  they  will  take  one  of  ' 
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these  actions  to  avoid  the  high  retrofit 
costs  and  delays  in  obtaining  a  major 
NSR  permit.  If  necessary,  owners  or 
operators  can  and  will  limit  their 
activities  to  those  that  do  not  trigger 
major  NSR.  and  will  take  enforceable 
restrictions  on  fuel  use  or  other  actions 
to  avoid  major  NSR.  This  results  in 
some  decline  in  efficiency  and  capacity. 
as  the  EPA's  base  case  modeled,  but  the 
units  would  likely  remain  viable  electric 
generating  units  for  years  without 
triggering  BACT  requirements.  Thus,  we 
believe  our  base  case  represents  a  far 
more  realistic  assessment  of  what  would 
happen  under  current  major  NSR  rules 
than  the  dramatic  BACT  reductions 
presented  by  these  c;ommenters. 

Furthermore,  while  some  of  the 
facilities  may  be  modified  and  subjected 
to  control,  nationwide  emissions  as 
estimated  in  the  model  runs  would  still 
rise  to  the  level  of  the  Acid  Rain  cap  for 
SO2.  To  the  degree  these  modifications 
come  at  facilities  that  are  otherwise 
projected  to  be  controlled  because  of 
existing  SO:  and  NOx  requirements, 
there  would  be  no  difference  in  effect 
between  the  model  runs  and  alternative 
scenarios.  We  agree  with  the  commenter 
who  noted  that  the  recent  analysis  and 
the  estimated  impact  on  emissions  is 
consistent  with  the  previous  EPA  report 
in  1989.  Our  recent  analysis  confirms 
that  efficiency  improvements  have  the 
potential  to  result  in  environmental 
benefits  that  offset  (or  more  than  offset) 
emissions  increases  from  improved 
availability,  but  that  previous  major 
NSR  rules  discouraged  these 
improvements. 

Regarding  the  applicability  of  our 
analysis  to  non-utility  sectors,  we 
continue  to  believe  that  our  conclusions 
are  valid  for  all  sectors,  and  further,  that 
the  effects  from  the  electric  utilitv 
industry  dominate  those  from  other 
sectors.  We  acknowledge  that  the  results 
for  the  SO;  cap  for  utilities  cannot  be 
extended  to  non-utilities  that  are  not 
similarly  capped.  However,  our  model 
runs  for  NO,  reflected  the  absence  of  a 
cap.  and  are  therefore  valid  for  other 
uncapped  sectors.  Thus  in  the  case  of 
industrial  boilers,  which  behave 
similarly  to  utilities,  we  would  expect  to 
see  similar  efficiency  improvements  and 
availability  improvements  occurring  in 
tandem,  resulting  in  either  modest 
increases  or  decreases  Because  the 
overall  emissions  from  this  sector  are 
significantly  smaller  than  for  utilities, 
the  modeled  effects  for  utilities  are 
expected  to  dominate  the  analysis. 

For  other  industrial  sectors,  we  do  not 
anticipate  that  emissions  increases  will 
result  from  equipment  replacement 
activities  that  qualify  as  RMRR  under 
today's  rule.  While  some  efficiency 


improvements  may  result,  the  overall 
effect  of  these  improvements  will  not  be 
to  induce  greater  demand  and  greater 
emissions,  in  contrast  to  the  effect 
shown  by  the  modeling  for  utilities  (i.e.. 
demand  for  other  industrial  sectors 
depends  on  independent  factors). 
Indeed,  without  increased  demand, 
efficiency  improvements  that  lower 
emissions  per  unit  of  output  would 
result  in  a  decrease  in  emissions. 

A  number  of  commenters  raised 
concerns  that  EPA  had  not  analyzed  the 
impact  of  the  final  rule  on  industries 
other  than  for  electr'c  utilities.  We  have, 
thus,  supported  further  efforts  to 
analyze  empirically  the  effects  of  this 
rule.  This  work  is  included  in  the 
Regulator}'  Impact  Analysis  (RIA)  for  the 
final  rule.  Even  the  experts  involved  in 
this  analysis  emphasize  that  empirical 
assessments  of  the  costs,  emissions,  and 
other  economic  and  environmental 
effects  of  this  rule  are  extremely 
difficult  to  perform,  particularly  when 
generalizing  beyond  the  specific 
industrial  sector  and  type  of  facility 
involved.  The  analysis  would  have  to 
simulate  a  great  many  decisions  made 
by  each  plant  involving  routine 
maintenance  under  a  variety  of  policy 
scenarios.  There  is  simply  no  credible 
way  to  make  these  assessments  for  the 
entire  economy  or  for  an  entire  sector. 
Hence,  with  the  exception  of  the  electric 
utility  industry  model,  we  relied  on  a 
case  study  approach  to  gain  insights  as 
to  how  this  rule  affects  particular 
industrial  sectors. 

A  series  of  case  studies  were  analyzed 
by  an  EPA  contractor  to  estimate  the 
overall  impact  of  the  final  rule  on  six 
different  industrial  sectors  (automobile 
manufacturing,  carbon  black 
manufacturing,  natural  gas 
transmission,  paper  and  pulp  mills, 
petroleum  refining  and  pharmaceutical 
manufacturing).  The  analysis  was 
designed  to  examine  effects  of  the  final 
rule,  but  it  is  important  to  note  that  the 
case  studies  were  performed  prior  to 
decisions  on  the  exact  form  and  content 
of  the  final  rule.  For  example,  the 
selection  of  process  units  for  each  of  the 
industries  may  not  be  an  accurate 
depiction  concerning  how  a  particular 
industr\'s  operations  should  be 
separated  into  process  units  under  the 
final  rule.  As  such,  none  of  these 
characterizations  should  be  taken  as 
EPA's  position  on  appropriate  process 
units  for  a  given  industry-  (Information 
on  that  subject  can  be  found  in  Section 
III.F  of  the  preamble  and  in  the  final 
rule  for  selected  industries.)  In  addition, 
in  costing  out  replacement  activities  in 
the  different  industries,  the  contractor 
made  assumptions  regarding  which 
costs  needed  to  be  included  and  how 


multiple  replacement  activities  should 
be  grouped  that  may  not  be  consistent 
with  the  final  rule.  Again,  these 
assumptions  on  the  part  of  the 
contractor  should  not  be  interpreted  as 
EPA's  conclusions  of  how  their  rules 
should  be  applied  to  such  replacement 
activities  in  these  industries. 

Even  with  these  caveats,  the  case 
studies  provide  useful  insight  into  the 
potential  effects  of  the  final  ERP.  The 
six  industries  are  significant  sources  of 
air  pollution  emissions  and  are  very 
diverse  in  terms  of  their  types  of 
operations,  their  existing  maintenance, 
repair  and  replacement  strategies,  and 
the  range  of  potential  replacement  costs 
at  some  of  their  process  units.  This 
diversity  is  important  because  the  final 
rule  will  impact  a  great  many  industrial 
sectors  and  individual  process  units 
which  are  extremely  varied  in  terms  of 
their  maintenance,  repair  and 
replacement  strategies.  For  example, 
issues  related  to  safety,  reliability  and 
availability  will  van'  greatly  across 
these  industries.  The  need  to  assure  that 
the  electricity  and  natural  gas  supply  is 
reliable  and  available  is  critical  to 
ensuring  the  safety  of  the  public  in  the 
hottest  and  coldest  times  of  the  year, 
and  it  is  critical  to  the  operation  of  the 
nation's  infrastructure,  to  the  degree 
they  do  not  have  backup  power 
generation,  devoted  to  public  health 
(e.g.,  drinking  water,  sewage  treatment, 
food  refrigeration,  hospitals).  Thus, 
strategies  related  to  maintenance,  repair 
and  replacement  at  existing  facilities  are 
critical  to  ensure  that  vital  electric 
utilities  and  natural  gas  transmission 
continue  uninterrupted.  As  we  are 
clarif\'ing  what  activities  fall  within  the 
ERP.  owners  or  operators  at  these 
facilities  will  be  able  to  make  decisions 
on  when  and  how  to  conduct  RMRR 
activities  based  on  engineering 
judgement. 

Tne  case  studies  conclude  that 
equipment  replacement  activities  vary 
widely  within  these  industries  for  the 
process  units  selected.  Across  the 
industries,  the  studies  estimated  that 
equipment  replacement  activities  could 
range  in  percentage  by  over  an  order  of 
magnitude.  By  establishing  a  threshold 
at  20  percent  of  the  replacement  cost  of 
the  process  unit,  we  believe  we  have  set 
a  reasonable  standard  that  allows  most 
replacements  to  proceed  unimpeded  as 
long  as  the  other  safeguards  are  met.  At 
the  same  time,  under  the  20  percent 
threshold,  the  most  capital-intensive 
replacements  would  be  subject  to  case- 
by-case  review  The  data  from  these  case 
studies  clearly  indicate  that  20  percent 
would  function  well  as  the  dividing  line 
between  those  replacement  activities 
that  automatically  qualify  under  the 
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ERP  and  those  activities  which  should 
be  subject  to  case-by-case  review. 

The  case  studies  also  indicate  that 
replacement  activities  in  these 
industries  should  not  lead  to  increased 
emissions  at  the  sources.  Based  on  the 
case  studies,  we  believe  that 
replacement  with  identical  or 
functionally  equivalent  equipment  as 
the  rule  requires,  will  result  in 
equivalent  or  reduced  emissions.  The 
decrease  in  emissions  would  result  from 
efficiency  improvements  that  reduce  the 
amount  of  air  pollution  emitted  per 
product  produced  in  the  process  unit. 
Therefore,  if  operating  levels  do  nut 
change,  then  total  emissions  will 
decrease  with  such  identical  or 
functionally  equivalent  equipment 
replacements. 

The  case  studies  looked  at  a  wide 
range  of  projects.  We  have  concluded 
based  on  this  analysis  that  replacement 
activities  do  not  generally  cause  changes 
in  operating  levels  at  the  process  unit. 
Instead,  other  factors,  like  economic 
downturns  or  increased  demand  for  the 
product  of  the  process  unit,  will  cause 
operating  levels  to  fluctuate.  Efficiency 
changes,  even  when  they  lead  to 
increases  in  product  output  from  the 
same  raw  material  input  will  not  lead  to 
increases  in  emissions  unless  an 
independent  factor  like  increased 
demand  for  the  product  also  occurs.  We 
strongly  support  efficiency 
improvements  where  they  can  occur  as 
long  as  the  other  safeguards  in  the  rule 
are  met. 

Our  inability  to  model  economy-wide 
impacts  does  not  mean  we  cannot 
characterize  the  effects  of  this  rule.  In 
qualitative  terms,  the  case  studies 
further  support  our  conclusion  that  the 
old  case-by-case  approach  to  RMRR  is 
having  perverse  effects  by  discouraging 
projects  that  would  improve  efficiency. 
As  noted  elsewhere,  efficiency 
improvements  nece.ssarily  imply  less 
pollution  holding  everything  else 
constant.  For  example,  the  case  study  on 
the  pulp  and  paper  industry  finds  that: 

"|A|s  (safety,  reliability  and  efficiency] 
activities  begin  to  be  reviewed,  those  that 
rai.se  •   *   *  questions  under  the  ambiguity  of 
the  current  rules  may  be  postponed,  altered, 
or  simply  cancelled.  Under  the  proposed  ERP 
approach,  these  activities  can  be  tested 
again.st  a  clearer  .set  of  criteria,  that  will  allow 
more  activitie.s  to  be  executed. 

*    *    •  The  new  approach  provides  the 
regulatory  clarity  and  certainty  in  making 
applicability  decisions  that  is  completely 
absent  from  the  current  case-by-case 
approach.  Thus,  the  manner  in  which  mills 
will  handle  the  processmg  of  equipment 
replacement  activities,  with  regard  to 
assessing  their  air  permit  applicability 
assessments,  will  be  able  to  be  streamlined. 
By  definition,  a  "case-by-case"  approach  is 


simply  unworkable  for  a  typical  pulp  and 
paper  mill,  which  may  have  thousands  of 
maintenance  and  repair  related  work  orders 
involving  equipment  replacements  executed 
each  year,  affecting  all  areas  of  mill 
operations.  Clearly,  only  a  small  subset  of 
these  equipment  replacement  activities  can 
be  evaluated  using  the  com.plicated  and 
vaguely  interpreted  multi-factor  test  inherent 
with  the  current  case-by-case  approach. 
*   *   *  The  proposed  ERP  approach  helps  by 
setting  criteria  for  the  routinenes.s 
determinations.  Under  the  proposed 
approach,  a  mill  could  set  up  more  straight- 
forward guidelines  to  be  followed  throughout 
an  organization  that  would  allow  quick  and 
defensible  determinations  to  be  made 
regarding  individual  maintenance  activities." 

Based  on  the  analytical  work  performed 
by  the  contractor  for  pulp  and  paper,  we 
expect  that,  at  such  facilities,  the  power 
boiler  would  be  the  most  affected  by  the 
ERP.  as  well  as  an  important  or  even 
dominant  emissions  source.  We  would 
anticipate  that  this  would  be  true  for 
many  of  the  inorganic  and  organic 
chemical  subsectors.  In  fact,  we  did  not 
pursue  an  analysis  of  the  chlor-alkali 
sector,  in  large  part  because  the  power 
boiler  was  the  most  obvious  process 
unit  to  analyze,  and  the  issues  raised 
overlapped  with  the  pulp  and  paper 
analysis.  Thus,  it  is  logical  that  the 
conclusions  from  the  case  studies  would 
generalize  to  many  other  sectors. 

Beyond  the  case  studies,  there  is  also 
a  great  deal  of  research  and  experience 
that  allows  for  some  robust  findings. 
Previous  research,  such  as  the  articles 
cited  below,  supports  the  following 
findings: 

•  Enhanced  efficiency  and  less 
pollution  in  the  short  run.  Holding 
everything  else  constant,  when  a  plant's 
efficiency  increases,  pollution  must  go 
down.  This  nation's  growing  experience 
with  pollution  prevention,  efficiency 
enhancements,  voluntary  environmental 
programs,  and  Environmental 
Management  Systems  adoption  all 
reinforce  the  notion  that  enhanced  plant 
efficiency  translates  into  less 
environmental  pollution.'"  Further, 
there  is  an  economic  incentive  to  keep 
plant  efficiency  high.  Proper 
maintenance  and  the  resulting 
efficiency  enhancements  and  pollution 
prevention  reduce  resource  needs  and 
therefore  reduce  costs."  By  providing 
the  certainty  needed  to  plan  and 
undertake  efficiency  investments 


•"By  efficiency,  we  mean  unit  of  input  per  unit 
of  output,  for  example,  amount  of  energy  needed  to 
produce  a  specific  amount  of  output.  Another 
example  would  be  the  amount  of  raw  material  to 
produce  a  specific  amount  of  output. 

1 '  A  common  example  illustrates  the  point  well. 
When  one  "tunes-up"  a  car,  the  automobile  gets 
more  miles  per  gallon,  is  cleaner  burning,  and  is 
cheaper  to  optrate. 


(economically  efficient  maintenance) 
this  rule  will  achieve  lower  pollution. 

•  The  rule  will  allow  firms  to  take 
advantage  of  pollution  prevention 
opportunities  and  new.  innovative 
pollution-reducing  technologies.  As 
technology  advances,  plants  will  be  able 
to  replace  existing  components  with 
functionally  equivalent  components  that 
enhance  energy  efficiency  (and  reduce 
pollution). 12  One  example  of  such  an 
opportunity  identified  by  the  EPA 
contractor  in  one  of  the  case  studies  is 
the  replacement  of  spray  guns  on  a 
topcoat  operation  in  order  to  improve 
the  quality  of  the  paint  job,  while  also 
increasing  the  transfer  efficiency,  and 
decreasing  coating  and  associated 
solvent  usage.  This  project  could  be 
deemed  a  physical  change  and  have 
major  NSR  applicability  ramifications  if 
not  for  the  ERP  of  the  RMRR  exclusion. 
Under  the  current  case-by-case 
approach  to  RMRR,  the  facility  may 
forego  the  change  to  the  newer  spray 
gun  design  if  there  is  a  perceived  risk 
that  the  determination  could  be 
questioned.  Under  the  new  ERP 
approach,  the  change  would  proceed 
more  definitively  as  RMRR,  and  thus  the 
emission  reductions  could  be  realized. 

•  While  firms  can  operate  existing 
plants  efficiently,  the  rule  preserves 
powerful  incentives  within  the  CAA  to 
adopt  "leap-frog"  technologies  and 
production  processes  that  further 
reduce  costs,  increase  efficiencies  and 
reduce  pollution.  Because  of  the  CAA 
requirements  and  economic  gains 
associated  with  improved  efficiency, 
producers  still  have  an  incentive  to 
invest  in  these  clean  technologies  to 
replace  older  facilities. 

In  addition,  a  substantial  body  of 
research  has  explored  the  consequences 
of  environmental  regulation  that  sets 
more  stringent  control  requirements  for 
new  sources.  This  research  explores 
how  differentiated  regulation  can  affect 
firm  behavior  both  on  theoretical  and 
empirical  grounds.  A  listing  of  some  of 
this  literature  is  included  in  the  RIA  for 
the  final  rule.  This  literature  provides 
further  evidence  that  the  NSR  can  easily 
distort  investment  and  production 
decisions  against  more  efficient 
maintenance  and  replacement. 

Therefore,  based  on  the  information 
evaluated,  we  affirm  the  overall 
conclusion  of  our  analysis — that  today's 
rule  has  no  practical  effect  on  the 
environmental  benefits  of  major  NSR  in 
the  future.  We  have  presented 


'-  For  example,  energy  efficienrv  is  not  a  design 
parameter  to  determine  functional  equivalency  for 
defining  routine  maintenance.  Accordingly,  a  firm 
could  adopt  a  more  efficient  "functionally 
equivalent  '  technology  without  fear  of  triggering 
NSR  provisions. 
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additional,  more  detailed  supporting 
information  in  our  final  RIA  and  our 
response  to  comments  document,  both 
of  which  can  be  found  in  the  docket  for 
today's  action. 

K.  Consideration  of  Other  Options 

In  addition  to  the  cost-based 
approaches  that  we  proposed,  we  also 
asked  for  comment  on  age-based  and 
capacity-based  approaches,  and  any 
other  viable  option  for  addressing 
RMRR. 

1.  Annual  Maintenance,  Repair  and 
Replacement  Allowance 

We  are  not  taking  action  on  the 
proposed  Annual  Maintenance.  Repair 
and  Replacement  Allowance  option  for 
the  RMRR  exclusion,  and  therefore 
public  comments  on  this  option  are  not 
addressed  at  this  time.  We  will  address 
comments  on  our  proposed  Annual 
Maintenance.  Repair  and  Replacement 
Allowance  if  and  when  we  take  final 
action  on  that  proposal. 

2.  Capacity-Based  Option 

As  mentioned  above,  we  considered 
the  alternative  option  of  developing  an 
RMRR  provision  based  on  the  capacity 
of  a  process  unit.  Under  such  an 
approach,  an  owner  or  operator  could 
undertake  any  activity  that  does  not 
increase  the  capacity  of  the  process  unit. 
Basing  RMRR  on  capacity  has  appeal  for 
several  reasons.  For  starters,  an 
objective  of  RMRR  is  to  keep  a  unit 
operating  at- capacity  and/or  availabilitv. 
In  addition,  the  linkage  between 
capacity  and  en\ironmental  impact  is 
more  apparent  than  that  between  cost 
and  environmental  impact.  Finallv,  this 
type  of  approach  might,  in  principle,  be 
easier  to  use  before  beginning  actual 
construction  than  some  of  the  cost- 
based  approaches. 

Several  commenters  were  concerned 
with  defining  the  capacity  of  a  process 
unit.  Capacity  may  be  defined  based  on 
input  or  output.  N'ameplate  capacitv  of 
a  process  unit  may  vary  greatly  from  the 
capacity  at  which  the  process  unit  mav 
be  able  to  operate.  It  mav  be  more 
appropriate  in  some  industries  to 
measure  capacity  based  on  input  while 
in  others  on  output.  Commenters  felt 
that  a  capacity-based  approach  would 
not  be  workable  at  complex 
manufacturing  sources,  because 
"capacity"  as  a  useful  shorthand  term 
for  the  processing  capability  correlates 
exactly  only  with  a  historical  feed  or 
product  slate  no  longer  available  or 
made.  A  number  of  commenters 
supported  a  capacity-based  option, 
generally  indicating  that  a  capacity- 
based  option  would  be  simpler  and  less 


burdensome  to  use  than  the  other 
proposed  approaches. 

Another  large  concern  of  commenters 
was  that  a  capacity-based  approach 
could  prevent  facilities  from  performing 
activities  that  make  the  facilities  more 
efficient.  RMRR  provisions  need  to 
include  some  form  of  the  other 
approaches  to  account  for  energy 
efficiency  projects  at  utilities,  which 
could  increase  output  capacity  [i.e., 
production)  without  necessarily 
increasing  heat  inp«f-effuel 
consumption.  Some  commenters  noted 
that  maximum  hourly  emissions  is  a 
more  appropriate  surrogate  for  a  change 
in  capacity,  because  it  is  consistent  with 
existing  NSPS  procedures  and  with 
averaging  periods  for  ambient  air  quality 
monitoring  and  standards. 

We  agree  that  an  appropriate  capacity- 
based  approach  would  have  to  be 
tailored  to  various  types  of  sources,  with 
capacity  based  on  input  for  some  and  on 
output  for  others.  As  an  example,  in  a 
review  of  promulgated  and  proposed 
Maximum  Achievable  Control 
Technology  standards,  six  of  eleven 
standards  measured  capacity  based  on 
process  unit  output  while  five  standards 
based  capacity  on  input.  In  fact,  the 
NSPS  exclusion  for  increases  in 
production  rate  at  40  CFR  60.14fe) 
originally  was  dependent  upon  the 
"operating  design  capacity"  of  an 
affected  facility.  In  proposed  revisions 
to  the  NSPS  program  published  on 
October  15,  1974,  we  state  (39  FB 
36948): 

"The  exemption  of  increases  in  production 
rate  is  no  longer  dependent  upon  the 
"operating  design  capacity.  "  This  term  is  not 
easily  defined,  and  for  certain  industries  the 
"design  capacity"  bears  little  relationship  to 
the  actual  operating  capacity  of  the  facility." 

We  also  agree  that  a  capacity-based 
approach  has  its  limitations,  as 
described  by  the  commenters.  We  have 
concluded  that  the  ERP  eliminates  the 
need  to  implement  the  capacity  based 
approach.  We  have  decided  not  to 
finalize  a  capacity-based  approach. 

3.  Age-Based  Option 

Under  our  proposed  age-based 
approach,  any  process  unit  under  a 
specified  age  could  undergo  any  activity 
that  does  not  increase  the  capacity  of  a 
process  unit  on  a  maximum  hourly  basis 
without  triggering  the  requirements  of 
the  major  NSR  program.  However,  the 
activities  could  not  constitute 
reconstruction  of  the  process  unit;  that 
is, .their  cost  could  not  exceed  50 
percent  of  the  cost  of  a  replacement 
process  unit.  The  age  of  the  process  unit 
would  likely  be  in  the  range  of  25-50 
years.  We  also  proposed  that  the  owner 
or  operator  would  have  to  become  a 


Clean  Unit  as  defined  at  40  CFR 

51.165(c)(3).  51. 166{t)(3).  and 
52.21(x)(3),  once  the  age  of  a  process 
unit  exceeds  the  age  threshold. 

Such  an  approach  would  provide  an 
owner  or  operator  a  clear  understanding 
of  RMRR  for  an  extended  period  of  time. 
It  also  may  provide  the  owner  or 
operator  greater  flexibility  than  under 
the  current  system  for  a  limited  period 
of  time.  Like  the  capacity-based 
approach,  this  approach  would,  in 
principle,  allow  for  a  fairly  simple 
preconstruction  determination  of 
applicability. 

Very  few  commenters  expressed  any 
interest  in  developing  this  type  of 
approach.  Their  concerns  centered 
around  defining  capacity  and 
establishing  the  age  cut-off  (because  the 
useful  life  of  equipment  is  difficult  to 
establish  and  may  vary  greatly).  Other 
concerns  raised  by  commenters  were 
that  some  of  the  activities  that  would  be 
allowed  at  newer  sources  do  not  fit 
within  any  ordinary'  meaning  of  RMRR 
and  some  of  the  activities  that  would  be 
forbidden  at  older  facilities  would  come 
within  that  meaning,  and  also  that  some 
sources  may  consciously,  and 
appropriately,  engage  in  aggressive 
RMRR  as  a  method  of  maximizing  the 
life  span  of  its  process  units,  and  an  age- 
based  approach  would  discriminate 
against  them. 

One  commenter  stated  that  EPA 
should  establish  a  normal  lifetime, 
tailored  to  each  industry,  beyond  which 
industry  would  need  to  install  BACT  or 
shut  down.  This  type  of  approach 
would  obviously  require  a  substantial 
amount  of  time  and  analytical  effort. 

The  age  of  a  source  alone  is  not  a 
legitimate  reason  to  require  the  addition 
of  pollution  control  equipment.  Age  has 
no  direct  bearing  on  a  unit's 
environmental  impact;  some  facilities 
maintain  equipment  better  than  others. 
We  have  decided  not  to  promulgate  an 
age-based  approach.  We  have  several 
basic  concerns  with  this  approach  that 
we  have  not  been  able  to  reconcile.  We 
also  believe  that  the  equipment 
replacement  approach  largely  addresses 
the  commenters'  concerns  regarding  the 
age-based  approach. 

Thus,  we  have  decided  not  to  finalize 
a  rule  using  this  approach. 

L.  Specific  List  of  Excluded  Activities 

Several  commenters  supported  the 
development  of  lists  of  activities  that  are 
considered  RMRR:  some  of  these 
commenters  also  supported  developing 
lists  of  activities  that  do  not  qualif\'  as 
RMRR.  Commenters  suggested  various 
ways  in  which  such  lists  could  fit  into 
the  overall  RMRR  program.  We  are 
concerned,  however,  that  such  a  list 


I 


61268 


Federal  Register  /  Vol.  68.  No.  207 /Monday,  October  27,  2003 /Rules  and  Regulations 


would  liave  to  be  implpmentt'd  through 
rulemaking,  which  would  require  a 
considerable  amount  of  time,  analytical 
effort,  and  resources. 

A  commenter  suggested  two  ways  by 
which  we  could  develop  a  list  of 
qualifying  activities.  First,  we  could 
review  records  for  ongoing  enforcement 
activitv,  to  identifv  activities  that  we 
have  and  have  not  alreadv  alleged  to  be 
RMRR.  There  is  an  ample  body  of 
knowledge  for  electric  power  plants. 
Second,  we  could  identify  where 
activities  would  fall  with  respect  to  the 
cost  criteria,  then  adjust  the 
classification  of  each  activity  based  on 
the  WEPCiO  criteria  to  prepare  lists  of 
routine  and  nonmutine  activities. 

Some  commenters  felt  that  industry- 
specific  lists  of  routine  and  nonroutine 
acti\itips  would  provide  the  best 
interim  clarification  to  major  NSR  until 
legislative  reform  is  in  place.  Other 
commenters  opposed  tbe  development 
of  lists  of  activities  that  are  considered 
R.MRR.  contending  that  such  lists  would 
become  quickly  outdated. 

Some  commenters  requested  that 
certain  activities  be  specifically 
classified  as  RMRR.  These  suggested 
activities  included  the  following; 

•  The  common  practice  of  changing 
out  the  engine  core  in  a  combustion 
turbine  w  hen  it  is  due  for  overhaul  (to 
reduce  downtime).  The  removed  engine 
core  is  overhauled  offline,  and  is  then 
available  to  be  switched  in  for  the  next 
like-kind  engine  c:ore  that  reaches  the 
point  of  overhaul.  Unless  the 
components  are  upgraded,  the  heat 
input  remains  the  same  and  so  does  the 
emissions  rate. 

•  An\  change  that  does  not  increase 
the  achievable  hourly  emissions  (as 
determined  based  on  the  permit  and/or 
original  design  parameters)  of  existing 
equipment,  processes,  and  emissions 
units. 

•  Certain  activities,  for  example. 
boiler  tuning  and  maintenance,  repair 
ami  replacement  of  air  pollution 
equipment  or  CEMS  should  be 
categorically  excluded  as  RMRR. 

•  Anv  ac:tivitv  that  is  part  of  a  long- 
term  service  agreement  (primarily  gas 
turbines)  should  be  categorically 
excluded  from  major  NSR. 

•  Anv  activitv  involving  steam 
turbine  overhaul  work  should  be 
categorically  excluded  from  major  NSR. 

.Activities  such  as  the  above  might  be 
RMRR,  but  we  believe  there  are  simply 
too  manv  activities  in  too  many 
industries  to  effectively  improve  major 
NSR  implementation  through  creation 
of  lists.  Moreover,  lists  would  be  a 
"snapshot  in  time"  that  would  need  to 
be  reviewed  and  periodically  updated 
for  each  industry  sector.  We  have 


consequently  decided  not  to  attempt  to 
list  activities  that  are  categorically 
excluded  as  RMRR. 

M.  Stand-Alone  Exclusion  for  Energy 
Efficiency  Projects 

In  the  proposal,  we  acknowledged 
that  certain  types  of  activities  that 
improve  energy  efficiency  would  not 
qualif\'  as  RMRR.  We  solicited  comment 
on  whether  there  was  the  need  for  a 
"stand-alone"  exclusion  for  activities 
that  promote  energy  efficiency. 

Many  commenters  supported  a  stand- 
alone exclusion  from  major  NSR  for 
energy  efficiency  projects.  With  the 
following  safeguards,  they  favored 
specifically  excluding  from  the 
definition  of  "major  modification" 
activities  that  promote  energy  efficiency 
and/or  resource  conservation  when:  (1) 
The  activity  results  in  lower  emissions 
per  unit  of  production  or  lower  energy 
utilization  per  unit  of  production:  (2) 
the  percent  decrease  in  emissions  or 
energy  utilization  per  unit  of  production 
is  greater  than  the  percent  increase  in 
maximum  hourly  emission  rates;  (3) 
activity  costs  do  not  exceed  50  percent 
of  the  replacement  value  of  the  process 
unit;  and  (4)  the  activity  does  not  result 
in  an  increase  in  allowable  emissions. 

Other  commenters  pointed  out  that 
efficiency  upgrades  will  frequently 
create  incentives  to  further  utilize  a 
source  and  subsequently  increase  mass 
emissions.  One  commenter  stated  that  if 
activities  that  result  in  small  efficiency 
gains  can  qualif\'  as  RMRR.  older,  dirtier 
electric  geaierating  units  will  be  better 
able  to  out-compete  newer,  much 
cleaner  plants  (that  have  higher  costs 
due  to  emission  controls). 

One  commenter  stated  that  EPA  is 
incorrect  in  stating  that  energy 
efficiency  projects  are  being  discouraged 
by  major  NSR,  particularly  under  the 
new  aclual-to-projected-actual 
applicability  test.  This  commenter 
added  that  the  only  projects  that  are 
discouraged  by  major  NSR  are  ones  that 
increase  eimissions.This  commenter  felt 
that  the  December  2002  final  major  NSR 
rules  provide  a  broad  range  of  major 
NSR  exclusions  (including  revised 
baseline  determinations,  Clean  Unit 
designations,  pollution  control  projects, 
PALS,  and  combinations  of  these 
provisions,  as  well  as  an  RMRR 
exclusion!  under  which  energy 
efficiency  projects  will  certainly  occur. 

We  strongly  support  efforts  to 
improve  energ\'  efficiency  at  existing 
power  plants.  These  activities  reduce 
the  amount  of  air  pollution  emitted  per 
unit  of  electricity  generated.  We  believe 
that  today's  ERP  supports  energy 
efficiency  projects  and  that  the  actual- 
to-projected-actual  applicability  test 


contained  in  the  December  2002  NSR 
final  rules  also  should  remove 
impediments  to  energy  efficiency 
projects.  Together,  these  rules  will 
obviate  the  need  for  a  specified  RMRR 
provision  for  energy  efficiency  projects. 
Thus,  at  this  time  we  are  not  finalizing 
a  provision  to  categorically  exclude 
energy  efficiencv  projects  from  major 
NSR. " 

N.  Legal  Basis 

1.  How  Does  the  NSR  Program  Address 
Existing  Sources  and  Why  Is  Today's 
Rule  Consistent  With  This  Approach? 

The  core  of  the  NSR  program  is  to 
require  preconstruction  permits  for  all 
new  major  sources.  Congress 
specifically  decided  that  existing 
sources  generally  would  not  be  required 
to  obtain  permits.  These  considerations 
are  the  starting  point  for  understanding 
its  application  to  "modifications"  and 
the  meaning  we  should  give  that  term. 
The  NSR  program's  .scope  is  closely 
related  to  the  scope  of  the  NSPS 
program,  created  seven  years  earlier  in 
the  CAA  Amendments  of  1970.  In 
section  111  of  the  CAA,  which  sets  forth 
the  NSPS  provisions.  Congress  applied 
the  New  Source  Performance  .Standards 
to  "new  sources,"  sees.  111(b)(1)(B), 
111(b)(4).  Congress  determined  that  as  a 
general  matter  it  would  not  impose  the 
NSPS  standards  on  existing  sources, 
instead  leaving  to  the  State  and  local 
permitting  authorities  the  decision  of 
the  extent  to  which  to  regulate  those 
sources  through  "State  Implementation   . 
Plans  "  designed  to  implement  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Spesec.  110 

Congress  followed  a  similar  approach 
in  determining  the  scope  of  the  major 
NSR  program  established  by  the  1977 
Amendments  to  the  CAA.  As  amended, 
the  CAA  specifies  that  State 
Implementation  Plans  must  contain 
provisifins  that  require  sources  to  obtain 
major  NSR  permits  prior  to  the  point  of 
"construction"  of  a  source.  Sees. 
172(c)(5);  165  (a).  By  contrast,  the  CAA 
generally  leaves  to  State  and  local 
permitting  authorities  in  the  first 
instance  the  question  of  the  extent, 
means  and  timetable  for  obtaining 
reductions  from  existing  sources  needed 
to  comply  with  National  Ambient  Air 
Quality  Standards.  See  sees.  172(c)(1), 
161. 

NSR's  applicability  to  existing  sources 
to  which  a  'modification"  is  made  is  an 
exception  to  this  basic  concept.  This 
exception  likewise  finds  its  roots  in  the 
NSPS  program's  applicability  to 
"modifications"  of  existing  sources.  The 
1970  CAA  made  the  NSPS'^program 
applicable  to  modifications  through  its 
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definition  of  a  "new  source."  which  it 
defined  as  "any  stationary  source,  the 
construction  or  modification  of  which  is 
commenced  after  the  publication  of 
regulations  *   *   *  prescribing  a(n 
applicable]  standard  of  performance 
*    *    *."  Section  ni{a)(2).  Section 
111(a)(4).  in  turn,  defined  a 
"modification"  as  "any  physical  change 
in.  or  change  in  the  method  of  operation 
of.  a  stationary  source  which  increase.? 
the  amount  of  any  air  pollutant  emitted 
from  such  source  or  which  results  in  the 
emission  of  any  air  pollutant  not 
previously  emitted." 

Congress  did  not  further  define  the 
terms  "physical  change"  or  "change  in 
the  method  of  operation"  in  the  NSPS 
program.  Therefore  we  issued 
regulations  to  clarifv'  their  meaning.  As 
early  as  our  1971  NSPS  regulations,  we 
have  made  clear  that  many  activities 
that  do  not  affect  the  contemplated 
operation  of  a  unit  in  a  manner 
consistent  with  its  original  design  are 
not  physical  or  operational  changes. 
Specifically,  in  our  1971  NSPS 
regulations,  we  determined  that 
physical  or  operational  changes  do  not 
include: 

(1)  "Routine  maintenance,  repair  and 
replacement"  of  equipment; 

(2)  "An  increase  in  the  production 
rate,  if  such  increase  does  not  exceed 
the  operating  design  capacity  of  the 
affected  facility"; 

(3)  "An  increase  in  the  hours  of 
operation";  and 

(4)  "Use  of  an  alternative  fuel  or  raw 
material  if  *    *    *  the  affected  facility  is 
designed  to  accommodate  such 
alternative  use." 

.36  FR  at  24877  (Dec.  23,  i971).  The 
premise  behind  characterizing  these 
activities  as  not  being  "changes"  is  that 
they  all  contemplate  that  the  plant  will 
continue  to  be  operated  in  a  manner 
consistent  with  its  original  design. 

The  1977  Amendments  to  the  CA-.'^ 
likewise  made  the  NSR  program 
applicable  to  "modifications."  The 
original  1977  Amendments  did  so 
explicitly  only  in  their  provisions 
dealing  with  the  non-attainment  portion 
of  the  NSR  program,  see  CAA  sec. 
171(4).  But  in  "technical  and 
conforming"  amendments  to  fhe  1977 
.Amendments,  Congress  clarified  that  it 
intended  the  same  result  with  respect  to 
the  prevention  of  significant 
deterioration  provisions,  see  CAA  sec. 
169(2)(C). 

Notably,  Congress  did  not  enact  a  new 
definition  of  "modification"  in  either 
the  original  1977  Amendments  or  the 
"technical  and  conforming 
amendments."  Rather,  it  incorporated 
the  NSPS  definition  of  "modification" 


bv  cross-reference.  See  CAA  sec. 
169(2)(C);  CAA  sec.  171(4).  In  moving 
the  adoption  of  those  amendments,  the 
sponsor  (who  was  also  the  sponsor  of 
the  original  1977  Clean  Air  Act 
Amendments  and  who  indicated  that 
the  technical  amendments  had  been 
approved  by  all  members  of  the  original 
1977  Amendments  conference 
committee)  stated  in  a  summarv  and 
statement  of  intent  that  he  placed  in  the 
Congressional  Record  that  this  was  a 
deliberate  choice.  As  that  summary 
explained.  Congress  intended  the 
amendment  "implement[ed)  the  [1977 
Clean  Air  Act  Amendments]  conference 
agreement  to  cover  "modification"  as 
well  as  "construction"  by  defining 
"construction"  in  part  C  to  conform  to 
usage  in  other  parts  of  the  Act."  123 
Cong.  Rec.  36331  (Nov.  1,  1977).  We 
have  understood  this  to  be  a  reference 
to  our  preexisting  rules  interpreting  the 
term    modification"  in  the  NSPS 
context.  49  FR  43211,  43213  (1984);  see 
also  43  FR  26388,  26394.  26397  (June 
19,  1978). 

The  original  1978  NSR  rules 
concerning  modifications  that  we 
promulgated  after  enactment  of  the  1977 
.'\mendments  generally  tracked  the 
NSPS  approach  by  specifying  that 
"routine  maintenance,  repair  and 
replacement"  was  not  a  change;  by 
specifying  that  changes  in  hours  of 
operation  and  rates  of  production  were 
not  a  "change';  and  by  using  the  same 
basic  approach  NSPS  used  to  the 
question  of  what  constitutes  an 
"increase"  (increase  to  a  source's 
potential  to  emit,  except  that  the  NSR 
rule  used  annual  potential  to  emit  while 
the  NSPS  program  used  short-term 
potential  to  emit).  43  FR  26388  (June  19, 
1978).  Even  after  the  DC.  Circuit  struck 
down  other  portions  of  our  1978  NSR 
rules  in  its  original  per  curiam  decision 
in  Alabama  Power  Co.  v.  Costle,  606 
F.2d  1068  (D.C.  Cir.  1979),  we 
continued  to  propose  to  retain  the 
RMRR  provision  and  the  "potential  to 
emit"  approach  to  emissions  increases 
in  our  revised  rules,  although  to  drop 
the  "hours  of  operation  and  rate  of 
production"  provisions  because  the 
"potential  to  emit"  provision  made 
them  unnecessary.  44  FR  51924.  51937 
(September  5,  1979).  In  our  final  1980 
NSR  rules,  however,  issued  after  the 
D.C.  Circuit's  final  Alabama  Power 
decision.  635  F.2d  323  (1980),  we 
changed  our  approach  to  the  definition 
of  "increase"  in  the  NSR  context  to 
specify  that  a  change  would  trigger  NSR 
if  it  would  result  in  an  increase  over 
"actual  annual  emissions."  45  FR  52676 
(August  7,  1980).  At  the  same  time,  and 
notably,  we  restored  the  provisions 


stating  that  increases  in  hours  of 
operation  or  production  rate  were  not 
"changes."  Id.  at  52704. 

It  is  important  to  understand  what  we 
did — and  did  not — decide  in  those  final 
1980  NSR  rules.  What  we  did  decide 
was  that  as  a  general  proposition,  we 
would  better  serve  the  purposes  of  the 
NSR  program  if  we  used  "actual"  rather 
than  "potential"  emissions  as  a  baseline 
for  determining  whedier  an  activitv  at  a 
new  source  results  in  an  emissions 
increase.  What  we  did  not  decide  was 
that  the  purposes  of  the  NSR  program 
never  allow  us  to  exclude  from  the 
definition  of  "change"  any  activity  at  a 
plant  that  may  increase  its  actual 
emissions  but  does  not  increase  its 
"potential"  emissions.  In  particular,  for 
example,  we  decided  to  retain  the 
"hours  of  operation"  and  "rate  of 
production"  exclusions  even  though 
such  changes  might  result  in  increases 
in  "actual"  emissions  because  not 
having  the  provisions  "would  severely 
and  unduly  hamper  the  ability  of  any 
company  to  take  advantage  of  favorable 
market  conditions."  Id.  Similarly,  we 
retained  the  exclusion  for  "routine 
maintenance,  repair  and  replacement" 
even  though  it  too  can  result  in 
emission  increases.  Yet  there  is  little 
doubt  thai  increases  in  hours  of 
operation  and  rates  of  production  and 
RMRR  arguably  could  be  imderstood  to 
fall  within  the  statutor)'  definition  of 
modification,  since  increases  in  hours  of 
operation  and  rates  of  production 
certainly  may  be  argued  to  be  changes 
in  the  "method  of  operation"  of  a  plant, 
and  RMRR  certainly  may  be  argued  to 
be  a  "physical  change"  to  a  plant.  On 
balance,  however,  we  rejected  that 
interpretation  and  determined  that  the 
definition  of  modification  should  not  be 
read  so  broadly  as  to  encompass  hours 
of  operation  or  production  rate 
increases,  at  least  so  long  as  they  are 
unrelated  to  a  physical  change, 

In  the  revisions  to  the  NSR  program 
we  announced  last  December,  we 
reiterated  our  adherence  to  the  view  that 
as  a  general  matter  we  should  continue 
to  use  "actual"  rather  than  "potential" 
emissions  in  determining  what  activities 
constitute  "modifications"  under  NSR. 
We  continue  to  believe  that  is  correct, 
but  we  also  believe  we  should  amplify^ 
our  reasons  for  holding  this  view  and 
why  that  view  is  entirely  consistent 
with  the  rule  we  are  promulgating 
today.  In  determining  the  scope  to  give 
to  "modification,"  we  believe  it  is 
important  to  give  weight  to  both  aspects 
of  what  Congress  decided  in  1977. 
Congress  decided  that  generally 
speaking,  existing  plants  would  not  be 
subject  to  NSR,  but  that  they  would  be 
subject  to  NSR  when  they  made 
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"modifications."  It  is  also  important  to 
understand  why  Congress  chose  this 
point  at  which  to  impose  NSR  on 
existing  plants:  to  avoid  the  need  to 
impose  costly  retrofits,  but  require 
placement  of  new  control  technology  at 
a  time  when  it  makes  the  most  sense  for 
it  to  be  installed.  See  H.R.  Rep.  No.  294. 
95th  Cong.,  1st  Sess.  185,  reprinted  in 
1977  U.S.  Code  Cong.  &  Admin.  News 
at  1254;  116  Cong.  Rec.  32,918  (Sept.  21, 
1970)  (remarks  of  Sen.  Cooper).  See  also 
WEPCO.  893  F.2d  at  909-910:  National- 
Southwire  Aluminum  Co.  v.  EPA,  838 
F.2d  835,  843  (6th  Cir..  Boggs,  J., 
dissenting),  cert,  denied.  488  U.S.  955 
(1988).  A  wholesale  exclusion  of  any 
activity  that  restores  a  plant  to  its 
potential  to  emit  from  the  definition  of 
modification  is  not  consistent  with  this 
balance,  since  there  are  many  activities 
that  might  have  that  effect  but  the 
conduct  of  which  would  be  an 
extremely  effective  time  for  the 
placement  for  new  control  technology. 

At  the  same  time,  we  believe  it  is  also 
important  to  give  equal  weight  to  the 
converse  proposition  that  existing 
plants  should  not  have  to  install  new 
control  technology  in  the  ordinary 
course  of  their  operations.  To  require 
them  to  do  so  would  fail  to  give  full 
effect  to  Congress's  decision  that 
existing  sources  generally  would  not  be 
required  to  obtain  permits.  It  would  also 
subject  these  plants  and  the  consumers 
who  rely  on  them  to  enormous 
dislocation  and  expense.  That  is  why 
we  believe  we  have  rightly  excluded 
increa.ses  in  hours  of  operation  and  rates 
of  production  from  the  definition  of 
"change."  That  is  also  why  we  believe 
we  have  rightly  excluded  "routine 
maintenance,  repair  and  replacement" 
of  existing  plants  from  that  definition. 

For  similar  reasons,  we  believe 
today's  rule  draws  an  appropriate  line  of 
demarcation  between  replacements  that 
should  not  be  treated  as  changes,  and 
those  as  to  which  further  consideration 
of  the  question  is  appropriate.  Our  rule 
states  categorically  that  the  replacement 
of  components  with  identical  or 
functionally  equivalent  components  that 
do  not  exceed  20%  of  the  replacement 
value  of  the  process  unit  and  does  not 
change  its  basic  design  parameters  is  not 
a  change  and  is  within  the  RMRR 
exclusion.  On  the  other  hand,  the  rule 
contemplates  case-by-case  evaluation  of 
identical  or  functionally  equivalent 
equipment  replacements  that  do  not 
have  these  characteristics. 

We  believe  this  approach  is  consistent 
with  the  intended  scope  of 
"modification"  under  the  NSR  program. 
The  record  of  this  rulemaking 
demonstrates  that  there  are  substantial 
categories  of  replacement  activities 


undertaken  in  order  to  assure  the  safety, 
reliability  and  efficiency  of  existing 
plants  that,  if  conducted  at  the  same 
time,  cost  less  than  the  20-percent 
replacement  cost  threshold.  It  also 
demonstrates  that  there  are  sound 
business  reasons  why  an  owner  or 
operator  may  find  it  makes  sense  to 
conduct  some  of  these  activities  at  the 
same  time. 

On  the  other  hand,  given  the  costs 
and  technical  problems  associated  with 
installing  state-of-the-art  pollution 
controls  at  existing  facilities,  we  do  not 
believe  it  plausible  that,  if  faced  with 
the  choice  of  replacing  equipment  that 
has  a  value  less  than  20  percent  of  a 
process  unit  and  having  to  install  those 
controls,  or  coming  up  with  another 
solution— such  as  repairing  the  existing 
equipment  or  limiting  hours  of 
operation  so  as  to  be  confident  that  the 
activity  will  not  trigger  NSR — the  owner 
of  a  source  would  elect  to  replace  the 
equipment  if  he  also  has  to  install  the 
state-of-the-art  controls.  Rather,  we 
believe  he  will  repair  the  existing 
equipment  or  artificially  constrain 
production.  Therefore  the  replacement 
of  that  equipment  is  not,  in  fact,  an 
opportune  time  for  the  installation  of 
such  controls.  It  follows  that  treating 
such  replacements  as  an  NSR  trigger 
will  not  lead  to  the  installation  of 
controls.  Rather,  it  will  merely  create 
incentives  to  make  a  plant  less 
productive  than  its  design  capacity 
would  allow  it  to  be. 

We  do  not  believe  it  is  the  policy  of 
the  CAA  to  seek  to  promote  emissions 
reductions  by  forcing  new  limits  on 
hours  of  operation  or  rates  of  production 
of  existing  plants.  We  made  that  point 
clear  in  1980  when  we  determined  that 
we  should  retain  the  hours  of  operation 
and  rate  of  production  exclusions  in  the 
NSR  context.  To  the  contrary,  as  we  said 
in  promulgating  the  1980  rules. 
Congress's  decision  to  exclude  existing 
sources  because  of  the  dislocation  that 
covering  them  would  cause  can 
reasonably  be  understood  as  allowing 
those  sources  to  increase  hours  of 
operation  or  production  up  to  permitted 
levels  as  market  conditions  dictate.  We 
note  that  this  does  not  leave  such 
activities  outside  the  scope  of  the  CAA: 
if  a  State  concludes  that  resulting  air 
quality  considerations  warrant  revision 
to  its  SIP  to  add  further  limitations  to  a 
permit,  it  may  exercise  its  authority  to 
impose  them,  even  in  the  absence  of 
anything  that  constitutes  a  "change"  to 
an  existing  plant.  But  we  believe  that 
our  1980  conclusion  that  increases  in 
hours  of  operation  or  production  at 
existing  plants  should  not  trigger  NSR 
remains  the  better  construction  of  the 
CAA.  That  being  the  case,  we  now 


believe  that  the  fact  that  such  increases 
may  occvir  after  replacement  of 
equipment  that  does  not  present  an 
opportune  time  for  the  installation  of    - 
controls  should  change  that  conclusion. 

To  summarize:  with  respect  to 
existing  sources,  the  purpose  of  the  NSR 
provisions  is  simply  to  require  the 
installation  of  controls  at  the 
appropriate  and  opportune  time.  The 
kind  of  replacements  that  automatically 
fall  within  the  equipment  replacement 
provision  established  today  do  not 
represent  such  an  appropriate  and 
opportune  time.  Accordingly,  and  given 
that  it  is  consistent  with  the  meaning  of 
"change  "  to  treat  this  kind  of 
replacement  as  not  being  a  "change," 
we  believe  excluding  them  on  that  basis 
from  the  definition  of  "modification"  as 
used  in  the  NSR  program  is  well 
calculated  to  serve  all  of  the  policies  of 
the  NSR  provisions  of  the  CAA,  and  is 
therefore  a  legitimate  exercise  of  our 
discretion  under  Chevron.  U.S.A.  Inc.  v. 
NRDC,  467  U.S.  837  (1984),  to  construe 
an  ambiguous  term.  Likewise,  we 
believe  this  approach  is  consistent  with 
the  holding  in  the  WEPCO  case,  and 
with  some  though  not  all  of  that  case's 
reasoning. 

Today's  rule  treats  the  activities 
excluded  from  the  definition  of 
"change"  as  a  category  of  "routine 
maintenance,  repair  and  replacement". 
We  received  many  comments  as  to 
whether  we  can  and  should  adopt  the 
ERP  as  an  expansion  of  the  RMRR 
exclusion.  We  believe  it  is  appropriate 
to  expand  the  former  RMRR  exception. 
Before  promulgation  of  today's  rule,  we 
interpreted  the  phrase  "routine 
maintenance,  repair  and  replacement" 
to  be  limited  to  the  day-to-day 
maintenance  and  repair  of  equipment 
and  the  replacement  of  relatively  small 
parts  of  a  plant  that  frequently  require 
replacement.  Today  we  are  expanding 
the  former  definition  of  RMRR  through 
this  rulemaking  to  include  other 
activities  covered  by  the  20  percent  cost 
threshold  that  are  needed  to  facilitate 
the  efficiency,  reliability  and  safety  of 
affected  sources. 

We  believe  it  is  appropriate  to  add 
one  final  note  regarding  the  fact  that  this 
approach  represents  a  change  from  the 
approach  we  have  taken  in  the  recent 
past.  As  the  Supreme  Court  explained  in 
Chevron,  where  it  upheld  a  considerably 
more  significant  shift  in  the  Agency's 
understanding  of  Title  I  of  the  CAA,  to 
wit,  the  scope  of  the  term  "stationary 
source,"  there  is  nothing  inherently 
suspect  about  a  change  of  approach  of 
this  type  by  an  expert  Agency  seeking 
to  interpret  a  technical  statutory  term  so 
as  best  to  accommodate  competing 
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interests  that  Congress  has  charged  the 
Agency  with  reconciling. 

In  section  101  of  the  CAA,  Congress 
stated  that  Title  I  of  the  CAA  has  a  dual 
purpose;  "to  protect  and  enhance. the 
quality  of  the  Nation's  air  resources  so 
as  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
its  population"  (emphasis  added).  This 
duality  is  reiterated  in  the  statement  of 
purpose  of  the  PSD  provisions  and  in 
the  House  Report  accompanying  the 
1977  Amendments  m  connection  with 
the  non-attainment  provisions.  See  sec. 
160(1)  (purposes  of  the  PSD  program 
are.  inter  alia,  "to  protect  public  health 
and  welfare  from  any  actual  or  potential 
adverse  effect"  of  air  pollution  and  "to 
insure  that  economic  growth  will 
continue  to  occur  consistent  with  the 
preservation  of  existing  clean  air 
resources");  H.R.  Rep.  No.  95-294.  p. 
211  (The  "two  main  purposes"  of  the 
non-attainment  permitting  program  are 
"(1)  to  allow  reasonable  economic 
growth  to  continue  in  an  area  while 
making  reasonable  further  progress  to 
assure  attainment  of  the  standards  by  a 
fixed  date;  and  (2)  to  allow  States 
greater  flexibility  for  the  former  purpose 
than  EPA's  present  interpretative 
regulations  afford"). 

More  specifically,  with  regard  to  the 
question  at  issue  here.  Congress  directed 
EPA  not  to  apply  NSR  preconstruction 
permitting  requirements  to  existing 
plants  as  a  general  matter,  but  to  applv 
them  to  "modifications."  Both 
directives  are  entitled  to  receive 
appropriate  weight. 

In  these  circumstances,  changes  in  an 
Agency's  understanding  informed  by 
greater  experience  are  not  only  not 
surprising,  they  are  to  be  expected. 
Effectuating  these  underlying 
Congressional  commands  requires  a 
careful  weighing  and  accommodation  of 
the  competing  considerations 
underlying  them.  Sensitivity  to 
unintended  consequences,  and  a 
willingness  to  adjust  policies  in  a 
manner  informed  by  a  better 
understanding  of  those  consequences, 
are  a  central  element  of  the 
responsibilities  of  an  Agency  given  such 
a  charge.  As  the  Chevron  Court 
explained: 

Our  review  of  the  EPA's  varying 
interpretations  of  the  word  "source" — both 
before  and  after  the  1977  Amendments — 
convinces  us  that  the  agency  primarily 
responsible  for  administering  this  important 
legislation  has  consistently  interpreted  it 
flexibly — not  in  a  sterile  textual  vacuum,  but 
in  the  context  of  implementing  policy 
decisions  in  a  technical  and  complex  arena. 
The  fact  that  the  agency  has  from  time  to 
time  changed  its  interpretation  of  the  term 
"source"  does  not,  as  respondents  argue,  lead 


us  to  conclude  that  no  deference  should  be 
accorded  the  agency's  interpretation  of  the 
statute.  An  initial  agency  interpretation  is  not 
instantly  carved  in  stone.  On  the  contrary, 
the  agency,  to  engage  in  informed 
rulemaking,  must  consider  varying 
interpretations  and  the  wisdom  of  its  policy 
on  a  continuing  basis.  Moreover,  the  fact  that 
the  agency  has  adopted  different  definitions 
in  different  contexts  adds  force  to  the 
argument  that  the  definition  itself  is  flexible, 
particularly  since  Congress  has  never 
indicated  any  disapproval  of  a  flexible 
reading  of  the  statute. 

467  U.S.  at  863-64. 

The  Court  went  on  to  point  out: 

In  these  cases  the  Administrator's 
interpretation  represents  a  reasonable 
accommodation  of  manifestly  competing 
interests  and  is  entitled  to  deference:  the 
regulatory  scheme  is  technical  and  complex, 
the  agency  considered  the  matter  in  a 
detailed  and  reasoned  fashion,  and  the 
decision  involves  reconciling  conflicting 
policies.  Congress  intended  to  accommodate 
both  interests,  but  did  not  do  so  itself  on  the 

level  of  specificity  presented  by  these  cases. 

*   *   * 

[Ajn  agency  to  which  Congress  has 
delegated  policymaking  responsibilities  may. 
within  the  limits  of  that  delegation,  properly 
rely  upon  the  incumbent  administration's 
views  of  wise  policy  to  inform  its  judgments. 
While  agencies  are  not  directly  accountable 
to  the  people,  the  Chief  Executive  is,  and  if 
is  entirely  appropriate  for  this  political 
branch  of  the  Government  to  make  such 
policy  choices — resolving  the  competing 
interests  which  Congress  itself  either 
inadvertently  did  not  resolve,  or 
intentionally  left  to  be  resolved  by  the  agency 
charged  with  the  administration  of  the  statute 
in  light  of  everyday  realities.  *   *    * 

We  hold  that  the  EPA's  definition  of  the 
term  "source"  is  a  permissible  construction 
of  the  statute  which  seeks  to  accommodate 
progress  in  reducing  air  pollution  with 
economic  growth.  'The  Regulations  which 
the  Administrator  has  adopted  provide  what 
the  agency  could  allowably  view  as  *    *    * 
[an]  effective  reconciliation  of  these  twofold 
ends.  *    *    •' 

Id.  at  865-66  (citations  and  footnotes 
omitted).  We  believe  the  same  reasoning 
applies  here,  and  makes  it  entirely 

appropriate  for  us  to  adopt  the 
equipment  replacement  provision  today. 

2.  Why  Today's  Rule  Appropriately 
Implements  the  Clean  Air  Act's 
Definition  of  Modification 

As  noted  above,  the  modification 
provisions  of  the  NSR  program  in  parts 
C  and  D  of  title  I  of  the  CAA  are  based 
on  the  definition  of  modification  in 
section  111(a)(4)  of  the  C.\^^  The  term 
"modification"  means  "any  physical 
change  in.  or  change  in  the  method  of 
operation  of.  a  statinnarv  source  which 
increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or 
which  results  in  the  emission  of  any  air 
pollutant  nut  previously  emitted."  As 


we  observed  in  the  notice  of  proposed 
rulemaking  for  this  rule,  that  definition 
contemplates  that  you  will  first 
determine  whether  a  physical  or 
operational  change  will  occur.  If  so, 
then  you  proceed  to  determine  whether 
the  physical  or  operational  change  will 
result  in  an  emissions  increase  over 
baseline  levels. 

Real-world,  common-sense  usage  of 
the  word  'change"  in  "physical 
change  "  and  "change  in  the  method  of 
operation  "  shows  that  "change"  is 
susceptible  to  multiple  meanings.  As  we 
have  noted  previously.  "EPA  has  always 
recognized  that  Congress  did  not  intend 
that  every  activity  at  an  existing  facility 
be  considered  a  physical  or  operational 
change  for  purposes  of  NSR."  57  PR 
32.314,  32,319  duly  21,  1992). 
Conceivably,  "change"  could 
encompass  a  range  of  activities  from 
periodically  replacing  filters  in 
production  machiner\-.  to  once  in-a- 
lifetime  anticipated  replacement  of  a 
component,  to  complete  replacement  of 
a  production  unit. 

For  example,  all  cars  must 
periodically  have  their  oil  "changed." 
When  considered  from  one  perspective, 
this  activity  does  represent  a  "change" 
because  old  oil  is  removed  and  new-  oil 
is  added.  From  another  perspective, 
however,  this  activity  would  not  be 
considered  a  change  because  it  does  not 
alter  any  significant  characteristic  of  the 
car. 

More  to  the  point,  chemical  and 
pharmaceutical  manufacturing 
operations  often  are  designed,  operated, 
and  permitted  as  "multi-function" 
facilities.  These  facilities  have 
numerous  pieces  of  equipment  (such  as 
storage  tanks,  reactors,  distillation 
columns,  centrifuges,  filter  dryers,  etc.] 
that  can  be  reconfigured  to 
accommodate  a  wide  variety  of  products 
and  operating  conditions.  When 
switching  from  product  X  to  product  Y, 
a  plant  can  make  substantial  "changes" 
in  the  types  of  equipment  used,  the 
processing  conditions,  and  the  raw 
materials,  reagents,  solvents,  and  other 
processing  materials  In  this  case,  the 
same  basic  equipment  is  used  to  make 
a  wide  variety  of  end  products  But.  as 
long  as  the  facility  is  operated  as 
designed  and  permitted,  we  would  not 
consider  (and  have  not  considered  over 
the  204-  year  life  of  the  NSR  program) 
such  changes  to  be  physical  or 
operational  "changes"  for  puiposes  of 
administering  the  NSR  program. 

Similarly,  manufacturing  equipment 
often  is  built  with  expendable 
components.  For  example,  industrial  gas 
turbines,  such  as  those  used  to  drive 
compressors  on  natural  gas  pipelines, 
regularly  need  to  have  components 


i 
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replaced  as  they  wear  out  due  to  the 
high  temperature  and  pressure 
conditions  inside  the  turbine.  In  fact, 
these  gas  turbines  are  built  with  the 
knowledge  and  expectation  that  such 
replacements  will  be  needed.  In 
recognition  of  this  fact,  under  the  New 
Source  Performance  Standard  for  gas 
turbines.  40  CFR  part  60,  subpart  GG. 
we  have  concluded  that  "replacement  of 
stator  blades,  turbine  nozzles,  turbine 
buckets,  fuel  nozzles,  combustion 
chambers,  seals,  and  shaft  packings'  are 
not  "changes"  for  regulatory  purposes. 
See  EPA-450/2-77-O17a,  background 
support  document  for  Subpart  GG.  Such 
replacements  are  akin  to  getting  a  new 
set  of  brakes  on  a  car — not  something 
that  happens  often,  not  an  activity  that 
is  necessarily  inexpensive,  but  plainly 
an  activity  that  is  an  expected  part  of 
maintaining  and  operating  the  facility 
and  one  that  does  not  represent  an 
alteration  of  the  affected  process  unit. 

As  the  preceding  examples  suggest, 
identifying  activities  that  are  "changes  ' 
for  NSR  purposes — and  thus  potentially 
trigger  the  need  for  an  NSR  permit — 
requires  the  exercise  of  Agency 
expertise.  The  application  of  agency 
expertise  to  the  interpretation  of  this 
statutory'  term  is  the  classic  situation  in 
which  an  agency  is  accorded  deference 
under  Chevron,  U.S.A.,  Inc.  v.  NRDC, 
467  U.S.  837  (1984). 

Historically,  we  have  asserted  the 
power  to  interpret  the  relevant  statutory 
terms.  For  example,  even  though  both 
the  NSPS  and  NSR  programs 
incorporate  the  definition  of 
"modification"  from  section  111.  from 
the  outset  EPA  has  adopted  quite 
disparate  readings  of  the  term  in  our 
rules.  See  57  FR  32314.  32316  (Julv  21. 
1992)  (WEPCO  rule  discussion  of  how- 
emission  increases  are  calculated 
differently  for  the  NSPS  and  NSR 
programs).  The  NSPS  program  requires 
a  change  to  result  in  an  increase  in  the 
hourly  potential  to  emit  of  the  facility 
40  CFR  60.14(a)-(b).  In  contrast,  under 
NSR,  we  require  an  increase  in  annual 
emissions.  E.g.,  40  CFR  51.165(a){l)(x). 
These  disparate  tests  reflect  the 
Agencys  view  that  the  statutory  term 
"modification"  must  be  construed  with 
a  view  to  what  makes  sense  in  particular 
statutory  context,  and  are  not  obvious 
on  their  face. 

The  exclusions  from  NSR  we  adopted 
in  1980  also  reflect  the  exercise  of  the 
Chevron  discretion.  Not  only  did  we 
adopt  the  RMRR  exclusion  at  that  time, 
but  we  also  adopted  exclusions  for 
increases  in  the  hours  of  operation,  fuel 
changes,  and  raw  material  changes. 
Only  the  RMRR  exclusion  arguably 
could  be  justified  as  de  minimis.  For 
example,  by  doubling  hours  of 


operation,  a  500  tpy  emitting  plant 
could  conceivably  double  its 
emissions."  The  extra  500  tpy  is  far 
above  any  level  EPA  has  ever  thought 
justifiable  as  de  minimis.  E.g.,  40  CFR 
51.166(b)(23)(i)  (definition  of 
"significant").  Nor  is  it  likely  that  these 
other  exclusions  could  be  based  on 
some  inherent  power  to  adopt 
categorical  exclusions  from  the  CAA's 
commands.  See  Alabama  Power 
Company  v.  Costle.  636  F.2d  323,  359 
(D.C.  Cir.  1980)  ("categorical 
exemptions  *   *   *  are  not  favored"). 
Accordingly,  these  other  exclusions 
must  be  justified  as  an  exercise  of 
Chevron  discretion. 

As  noted  previously,  in  1977  when 
Congress  incorporated  by  reference  into 
the  NSR  program  the  pre-existing  NSPS 
statutory  definition  of  modification, 
EPA  had  already  adopted  and  had  been 
administering  regulations  and  policy 
under  the  NSPS  program  related  to  the 
meaning  of  the  term  "modification." 
Our  rules  and  policy  provided  that 
certain  significant  activities  did  not 
constitute  physical  or  operational 
changes  under  the  NSPS  program  prior 
to  1977  (or,  for  that  matter,  under  the 
NSPS  program  as  administered  today). 
In  addition  to  the  gas  turbine  example 
provided  above,  perhaps  the  best 
indication  that  EPA  did  not  consider  the 
terms  "modification"  or  "change"  to 
cover  everything  other  than  de  minimis 
activities  is  the  exclusion  for  production 
rate  increases  under  the  NSPS  program. 
40  CFR  60.14(e)(2). 

Under  this  provision,  projects  valued 
at  millions  of  dollars  can  be 
implemented — with  no  limitations  on 
the  nature  of  the  project — without 
triggering  applicable  NSPSs.  For 
example,  up  to  10  percent  of  the  asset 
value  of  affected  operations  at  a  kraft 
pulp  mill  can  be  invested  in  a  project 
without  triggering  the  applicable  NSPS. 
40  CFR  part  60.  subpart  BB.  The  affected 
facilities  at  a  kraft  pulp  mill  typically 
are  valued  in  excess  of  $100  million. 
Therefore,  an  owner  or  operator  can 
implement  projects  costing  millions  of 
dollars  without  triggering  the  applicable 
NSPS.  This  holds  true  regardless  of  the 
nature  of  the  project — it  can  be  a  "like- 
kind"  replacement  of  the  kind 
addressed  by  today's  rule  or  it  can  result 
in  a  substantial  change  in  the  nature  of 
the  operation.  Thus,  under  the  NSPS 
program  that  existed  when  Congress 
enacted  NSR  and  incorporated  into  NSR 
the  applicable  NSPS  definitions, 
projects  of  substantial  cost  that  result  in 


substantial  change  in  affected  facilities 
were  not  considered  "changes."  The 
same  is  true  under  the  NSPS  program  as 
it  stands  today. 

We  recognize  that  the  Agency 
previously  has  not  specifically  asserted 
that  our  interpretation  of  "change"  and 
the  exclusions  from  NSR  are  based  on 
an  exercise  of  Chevron  discretion.  In 
some  instances,  such  as  in  a  decision  of 
the  EAB,  In  re:  Tennessee  Valley 
Authority,  9  E.A.D.  357  (EAB  2000).  and 
in  briefs  in  various  enforcement-related 
cases,  we  have  previously  interpreted 
"change"  such  that  virtually  all 
changes,  even  trivial  ones,  are 
encompassed  by  the  CAA.  Thus,  we 
generally  interpreted  the  exclusion  as 
being  limited  to  de  minimis 
circumstances.  However.  EPA  does  have 
the  authority  to  interpret  these  key 
terms  through  rulemaking.  Upon  further 
consideration  of  the  history  of  our 
actions,  the  statute,  and  its  legislative 
history,  EPA  believes  that  a  different 
view  is  permissible,  and,  for  policy 
reasons  discussed  above,  more 
appropriate.  Therefore,  we  adopt  this 
view  prospectively  in  today's  action.'** 

The  argument  that  our  authority  to 
exclude  certain  activities  from  being 
modifications  under  new  source  review 
can  only  be  based  on  a  de  minimis 
rationale  sometimes  relies  on  the  word 
"any"  used  to  modify  "physical 
change"  and  "change  in  the  method  of 
operation,"  pointing  to  the  word  "any" 
in  the  definition  of  "modification"  as  a 
signal  from  Congress  that  the  term 
"change"  must  be  interpreted  as 
encompassing  the  broadest  possible 
sense  of  the  term.  Such  an  interpretation 
is  not  compelled  by  the  language  and 
legislative  hjistory  of  the  statute,  as 
demonstrated  by  the  manner  in  which 
we  have  interpreted  the  word  "change" 
under  both  the  NSPS  and  the  NSR 
programs.'^ 


"As  discussed  below,  our  regulations  provided 
a  comparable  exclusion  from  NSPS  at  the  time  of 
the  1977  Amendments  that  established  the  NSR 
program. 


'■•We  have  taken  positions  in  numerous  court 
filings  concerning  the  proper  interpretation  and 
usage  of  key  statutory  terms,  such  as  "physical 
change"  and  "any  physical  change."  These 
positions  were  based  on  permissible  constnictions 
of  the  statute  of  which  the  regulated  community 
had  fair  notice,  and  correctlv  reflect  the  Agency's 
reasonable  accommodation  nf  the  Clean  Air  Act's 
competing  policies  in  light  of  its  experience  at  the 
time  it  adopted  the  RMRR  exclusion  in  1980.  The 
Agency  has  soughi,  and  has  obtained,  deference  for 
its  interpretations,  and.  notwithstanding  today's 
adoption  of  a  revised  interpretation  of  the  statute 
and  an  expansion  of  the  RMRR  exclusion,  the 
Agency  shall  continue  to  seek  deference  for  those 
prior  interpretations  in  ongoing  enforcement 
litigation. 

'■''We  note  that  the  word  "any"  is  simply  a 
modifier  that  does  not  change  the  meaning  of  the 
word  it  modifies.  For  example,  using  the  term 
"any"  to  modif\-  the  word  "car  "  does  not  somehow 
change  or  expand  the  meaning  of  the  word  "car." 
"Any"  simply  means  that,  once  you  have  decided 
what  a  car  is.  then  all  objects  meeting  the  definition 
are  encompassed. 
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Nothing  in  the  appellate  case  law 
directly  disposes  of  this  issue  in  a 
manner  that  prevents  a  new 
interpretation  todav.  Two  cases, 
Alabama  Power  and  WEPCO.  are  relied 
on  by  some  commenters  to  assert  that 
EPA  must  interpret  "modification"  and 
"change"  expansively  and  base  all 
exclusions  on  a  de  minimis  rationale. 
However,  in  Alabama  Power,  the  issue 
before  the  court  was  the  emissions 
increase  portion  of  the  definition  of 
"modification."  The  court  would  have 
allowed  de  minimis  increases  in 
emissions  to  be  excluded  from 
requirements  applying  to 
"modifications"  under  new  source 
rtn'iew  but  not  emissions  increases 
equal  to  the  thresholds  set  bv  statute  for 
new  construction.  636  F.2d  at  399-400. 
The  court  did  not  have  before  it  the 
issue  of  what  is  a  "change"  and  did  not 
decide  this  issue. 

In  WEPCO.  both  parties  advanced  the 
view  that  the  statute  was  clear  on  its 
face.  EPA  advanced  the  view  that  the 
term  "modification"  is  nftcessarily 
broad,  and  that  only  de  minimis 
departures  are  appropriate.  W'EPCO 
asserted  that  the  plain  meaning  of  the 
term  "physical  change"  allownd  for  the 
five  large  scale  rehabilitation  projects  it 
contemplated  at  its  Port  Washington 
plant.  The  UTPCO  court  held  that  the 
rehabilitation  projects  at  issue  were  too 
large  to  reasonably  conclude  that  they 
should  not  be  treated  as  phvsical 
changes.  The  court's  holding  that  the 
statute  did  not  require  the  interpretation 
advanced  by  WEPCO  does  not  deny  EPA 
the  discretion  to  decide  to  adopt  a 
different,  reasonable  interpretation  of 
the  term  "modification." 

While  the  Court  in  WEPCO  decided 
that  the  projects  in  that  case  were 
physical  changes,  the  decision  in 
WEPCO  does  not  answer  the  question  of 
where  to  draw  the  line  between 
activities  that  should  and  should  not  be 
considered  "changes."  Nevertheless, 
contrary  to  the  suggestions  of  several 
commenters,  the  projects  at  issue  in 
WEPCO  w'ould  have  cost  more  than  the 
20  percent  of  replacement  cost 
threshold  selected  today  and.  barring 
other  applicable  exclusions,  would  have 
been  subject  to  case-by-case  review  in 
the  PSD  program.  See  section  III.D 
above,  ^f" 


Some  commenters  argued  that,  to 
further  the  purposes  of  the  statute,  any 
interpretation  must  result  in  the 
eventual  elimination  of  so-called 
"grandfathered"  facilities.  We  recognize 
the  need  to  reduce  emissions  from  many 
existing  plants — regardless  of  whether 
they  are  "grandfathered"  [because  they 
have  never  gone  through  NSR)  or 
whether  they  have  previously  gone 
through  NSR  but  can  further  reduce 
their  emissions.  EPA  and  States  have 
issued  regulations  under  a  varietv  of 
statutory  provisions  to  accomplish  this 
goal  in  the  past,  and  we  will  continue 
to  do  so  in  the  future.  We  do  not 
believe,  however,  the  modification 
provisions  of  the  CAA  should  be 
interpreted  to  ensure  that  all  major 
facilities  eventually  trigger  NSR.  In  fact, 
such  an  interpretation  cannot  be 
squared  with  the  plain  language  of  the 
CAA. 

An  existing  source — whether 
grandfathered  or  not — triggers  NSR  onlv 
if  it  makes  a  physical  or  operational 
change  that  results  in  an  emissions 
increase.  Thus,  a  facility  can 
conceivably  continue  to  operate 
indefinitely  without  triggering  NSR — 
making  as  many  physical  or  operational 
changes  as  it  desires — as  long  as  the 
changes  do  not  result  in  emissions 
increases.  This  outcome  is  an 
unavoidable  consequence  of  the  plain 
statutory  language  and  is  at  odds  with 
the  notion  that  Congress  intended  that 
every  major  source  would  eventually 
trigger  NSR.  Moreover,  there  is  nothing 
in  the  legislative  history  of  the  1977 
Amendments,  which  created  the  NSR 
program,  to  suggest  that  Congress 
intended  to  force  all  then-existing 
sources  to  go  through  NSR.  To  the 
extent  that  some  members  of  Congress 
expressed  that  view  during  the  debate 
over  the  1990  amendments,  such 
statements  are  not  probative  of  what 
Congress  meant  in  1977.  Central  Bank  of 
Denver,  N.A.  v.  First  Interstate  Bank  of 
Denver,  N.A.,  511  U.S.  164,  185-86 
(1994),  and  cases  cited. 

In  deciding  to  incorporate  by 
reference  the  statutory  definition  of 
"modification"  in  section  111, 
Congress's  intent  cannot  have  been  to 


""We  note  that  decisions  refientlv  were  rendered 
in  two  of  the  Agenrvs  pending  NSR  enforcement 
cases  in  the  utility  sector  In  both  cases,  the  Agency 
asserted  that  the  then  existing  RMRR  exclusion 
should  be  applied  in  a  narrow  fashion  such  that 
only  dp  mininiis  projects  should  be  excluded  under 
that  rule   In  our  case  against  Ohio  Edison  in  the 
U.S.  District  Court  for  the  Southern  District  of  Ohio, 
the  court  determined  that  the  disputed  projects  did 
not  qualify  for  the  exi.sting  RMRR  exclusion.  The 
Agency  sought  and  received  from  the  court  broad 


deference  with  regard  to  the  Agency's  interpretation 
of  the  CAA  and  the  relevant  EPA  rules.  In  our  case 
against  Duke  Energy  in  the  U.S.  District  Court  for 
the  Middle  District  of  North  Carolina,  the  court 
issued  a  decision  on  cross  motions  for  summary 
judgment.  The  decision  took  exception  with  several 
legal  conclusions  reached  in  the  c3hio  Edison 
decision  and  determined  that  the  then  existing 
RMRR  exclusion  must  be  applied  from  the 
perspective  of  what  projects  are  routine  within  the 
relevant  industrial  source  category.  EPA  today  is 
adopting  prospectively  a  new  interpretation  of  the 
CAA  and  is  finalizing  a  revision  to  the  RMRR 
regulation  at  issue  in  those  cases. 


preclude  us  from  adopting  an 
interpretation  of  "modification"  or 
"change  "  that  differs  from  one  that 
sweeps  in  all  activities  at  a  source. 
Under  the  NSPS  program,  this 
interpretation  did  not  apply  at  the  time 
of  the  1977  amendments.  \Vhen  the 
NSPS  definition  of  "modification"  was 
adopted  as  part  of  the  NSR  program  in 
1977.  the  Congressional  Record 
explained  that  this  provision, 
"(ilmplements  conference  agreement  to 
cover  "modification"  as  well  as 
"construction  "  by  defining 
"construction  "  in  part  C  to  conform  to 
usage  in  other  parts  of  the  Act."  123 
Cong.  Rec.  36331  (Nov.  1,  1977) 
(emphasis  added).  Although  we  do  not 
assert  that  the  NSPS  interpretation  is  the 
only  one  we  could  have  adopted  for 
NSR  purposes  (we  followed  quite  a 
different  interpretation  from  1980  until 
today)  at  the  very  least  it  delineates  a 
zone  of  discretion  within  which  EPA 
may  operate. 

Our  interpretation  today  of  physical 
or  operational  change  in  a  flexible  way 
furthers  the  purposes  of  the  statute.  As 
noted  above.  Congress  made  it  clear  that 
the  CAA  in  general,  and  the  NSR 
program  in  particular,  should  be 
administered  in  a  manner  that  protects 
the  environment  and  promotes  the 
productive  capacity  of  the  nation.  CAA 
section  101(b)(1).  The  Chevron  Court 
recognized  Congress'  intent  and  noted 
that  "Congress  sought  to  accommodate 
the  conflict  between  the  economic 
interest  in  permitting  capital 
improvements  to  continue  and  the 
environmental  interest  in  improving  air 
quality"  when  it  established  the  NSR 
program.  Chevron.  467  U.S.  at  851. 
Generally,  we  believe  that  these  goals 
are  besf  accomplished  by  providing 
state  and  local  governments  with 
discretion  to  make  decisions  as  to  what 
emissions  reductions  are  needed  in  their 
jurisdictions  to  attain  and  maintain 
good  air  quality.  See  CAA  section 
101(a)(3). 

It  is  now  clear  that  many  power  plants 
and  industrial  facilities  must 
substantially  reduce  their  emissions  in 
order  to  allow  States  to  meet  the 
stringent  Federal  air  quality  standards 
that  the  Supreme  Court  upheld  in  2002. 
Under  the  CAA,  Congress  designed  a 
number  of  regulatory  programs  that  will 
collectively  achieve  the  necessarv 
reductions.  Although  the  NSR  program 
will  effectively  limit  emissions  from 
new  and  modified  sources,  it  was  not 
designed  to  achieve  emission  reductions 
from  every  existing  source. 


I 
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rV.  Administrative  Requirements  for 
This  Rule 

A  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)1,  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  'significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlf>ments.  grants,  user  fees. 
or  loan  program^,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  us  that 
it  considers  this  an  "economicallv 
significant  regulatory  action"  within  the 
meaning  of  thf;  Executive  Order.  We 
have  submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record.  All  written  comments  from  OMB 
to  EPA  and  any  written  EPA  response  to 
any  of  those  comments  are  included  in 
the  docket  listed  at  the  beginning^f  this 
notice  under  ADDRESSES.  In  addition, 
consistent  with  Executive  Order  12866. 
we  consulted  with  the  State,  local  and 
tribal  agencies  that  will  be  affected  by 
this  rule.  We  have  also  sought 
involvement  from  industry  and  public 
interest  groups. 

B  Executive  Order  13132 — Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  (3rder  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federalism  implications.  Nevertheless, 
as  described  in  section  II. C  of  this 
notice,  in  developing  this  rule,  we 
consulted  with  affected  parties  and 
interested  "stakeholders,  including  State 
and  local  authorities,  to  enable  them  to 
provide  timely  input  in  the 
development  of  this  rule.  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  State  and 
local  programs,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  We 
expect  this  rule  will  result  in  some 
expenditures  by  the  States,  we  expect 
those  expenditures  to  be  limited  to 
5580,000  for  the  estimated  112  affected 
reviewing  authorities.  This  estimate 
reflects  the  small  increase  in  burden 
imposed  upon  reviewing  authorities  in 
order  for  toem  to  revise  their  State 
Implementation  Plans  (SIP).  However, 
this  revision  provides  sources  permitted 
by  the  States  greater  certainty  in 
application  of  the  program,  which 
should  in  turn  reduce  the  overall 
burden  of  the  program  on  State  and 
local  authorities.  Thus,  the  requirements 
of  Executive  Order  13132  do  not  apply 
to  this  rule. 

C.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop!  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  We  believe  that  this  rule 
does  not  have  tribal  implications  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply. 

The  purpose  of  today's  final  rule  is  to 
add  greater  flexibility  to  the  existing 
major  NSR  regulations.  These  changes 
will  benefit  reviewing  authorities  and 
the  regulated  community,  including  any 
major  source  owned  by  a  tribal 
government  or  located  in  or  near  tribal 
land,  by  providing  increased  certainty 
as  to  when  the  requirements  of  the 
major  NSR  program  apply.  Taken  as  a 
whole,  today's  rule  should  result  in  no 
added  burden  or  compliance  costs  and 
shouldnot  substantially  change  the 
level  of  environmental  performance 
achieved  under  the  previous  rules  and 
guidance. 


We  anticipate  that  initially  these 
changes  will  result  in  a  small  increase 
in  the  burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  be 
included  in  the  State's  SIP. 
Nevertheless,  these  options  and 
revisions  will  ultimately  provide  greater 
operational  flexibility  to  sources 
permitted  by  the  States,  which  will  in 
turn  reduce  the  overall  burden  on  the 
program  on  State  and  local  authorities 
by  reducing  the  number  of  required 
permit  modifications.  In  comparison,  no 
tribal  government  currently  has  an 
approved  Tribal  Implementation  Plan 
(TIP)  under  the  CAA  to  implement  the 
NSR  program.  The  Federal  government 
is  currently  the  NSR  reviewing  authority 
in  Indian  country.  Thus,  tribal 
governments  should  not  experience 
added  burden,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  this  rule.  Additionally,  although 
major  stationary  sources  affected  bv 
today's  rule  could  be  located  in  or  near 
Indian  country  and/or  be  owned  or 
operated  by  tribal  governments,  such 
affected  sources  would  not  incur 
additional  costs  or  compliance  burdens 
as  a  result  of  this  rule.  Instead,  the  onlv 
effect  on  such  sources  should  be  the 
benefit  of  the  added  certainty  and 
flexibility  provided  by  the  rule. 

We  recognize  the  importance  of 
including  tribal  outreach  as  part  of  the 
rulemaking  process.  In  addition  to 
affording  tribes  an  opportunity  to 
comment  on  this  rule  through  the 
proposal,  on  which  two  tribes  did 
submit  comments,  we  have  also  alerted 
tribes  of  this  action  through  our  website 
and  quarterly  newsletter.  To  this  point 
we  have  not  specifically  consulted  with 
tribal  officials  on  this  rule,  but  we  are 
committed  to  work  with  any  tribal 
government  to  resolve  any  issues  that 
we  may  have  overlooked  in  today's 
rules  and  that  may  have  an  adverse 
impact  in  Indian  country. 

D.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks'"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"'  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
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potentially  effective  and  reasonable 
alternatives  that  we  considered. 

This  rule  is  not  subject  to  Executive 
Order  13045,  because  we  do  not  have 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children.  We  believe  that,  based  on  our 
analysis  of  electric  utilities,  this  rule  as 
a  whole  will  result  in  equal  or  better 
environmental  protection  than  currenth 
provided  by  the  existing  regulations. 
and  do  so  in  a  more  streamlined  and 
effective  manner. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  OMB  under 
the  requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  ICR  document  has  been  prepared  bv 
EPA  (ICR  Nn.  1230.14).  and  a  copy  may 
be  obtained  from  Susan  Aubv,  U.S. 
Environmf-ntal  Protection  .\gencv. 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822T), 
1200  Pennsylvania  Avenue,  NW., 
Washuigton.  DC  20460-0001,  by  e-mail 
at  auby.susan@epa.gov,  or  by  calling 
(202)  566-1672.  A  copv  may  also  be 
dow^nloaded  off  the  Internet  at  bttp:// 
www.epa.gov/icr.  The  information 
requirements  included  in  ICR  No, 
1230.14  are  not  enforceable  until  OMB 
approves  them 

The  information  that  ICR  No.  1230.14 
covers  is  required  for  the  submittal  of  a 
complete  permit  application  for  the 
construction  or  modification  of  all  major 
new  statioiidr\  sources  of  pollutants  in 
attainment  and  nonattainment  areas,  as 
well  as  for  applicable  minor  stationary 
sources  of  pollutants.  This  information 
collection  is  necessan'  for  the  proper 
performance  of  EPA's  functions,  has 
practical  utilitv,  and  is  not 
unnecessarily  duplicative  of 
information  we  otherwise  can 
reasonably  access.  We  have  reduced,  to 
the  extent  practicable  and  appropriate, 
the  burden  on  persons  providing  the 
information  to  or  for  EPA.  In  fact,  we 
feel  that  this  rule  will  result  in  less 
burden  on  industry  and  reviewing 
authorities  since  it  streamlines  the 
process  of  determining  whether  a 
replacement  activity  is  RMRR. 

However,  according  to  ICR  No. 
1230.14.  we  do  anticipate  an  initial 
increase  in  burden  for  reviewing 
authorities  as  a  result  of  the  rule 
changes,  to  account  for  revising  state 
implementation  plans  to  incorporate 
these  rule  changes.  As  discussed  above. 
we  expect  those  one-time  expenditures 
to  be  limited  to  S580.000  for  the 
estimated  112  affected  reviewing 
authorities.  For  the  number  of 


respondent  reviewing  authorities,  the 
analysis  uses  the  112  reviewing 
authorities  count  used  bv  other 
permitting  ICR's  for  the  one-time  tasks 
(for  e.xample,  SIP  revisions). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  bv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
responding  to  the  information 
collection:  adjust  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  train 
personnel  to  respond  to  a  collection  of 
information:  search  existing  data 
sources:  complete  and  review  the 
collection  of  information:  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
We  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

F.  Regulatory  Flexibility  Analysis 

We  determined  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  final  rule.  VVe 
have  also  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  assessing  the 
impacts  of  today's  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  Any  small 
business  employing  fewer  than  500 
employees:  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
EPA  has  concluded  that  this  action  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary'  purpose  of 
the  regulator^'  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  anv 
significant  economic  impact  of  this  rule 
on  small  entities."  5  U.S.C.  Sections  603 
and  604.  Thus,  an  agency  may  conclude 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  if  the  rule 
relieves  regulator}'  burden,  or  otherwise 
has  a  positive  economic  effect  on  all  of 
the  small  entities  subject  to  the  rule. 
Today's  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
decrease  the  regulator^'  burden  of  the 
existing  regulations  and  have  a  positive 
effect  on  all  small  entities  subject  to  the 
rule.  This  rule  improves  operational 
flexibility  for  owners  or  operators  of 
major  stationary'  sources  and  clarifies 
applicable  requirements  for  determining 
if  a  change  qualifies  as  a  major 
modification.  We  have  therefore 
concluded  that  today's  rule  will  relieve 
regulatory  burden  for  all  small  entities. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA,  we 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  Si 00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  LTMRA  generally  requires  us  to 
identify'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 
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Before  we  establish  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  infoiming.  educating,  and  advising 
small  go\    rnments  on  compliance  with 
the  regulat  )ry  requirements. 

We  oelieve  these  rule  changes  will 
actually  reduce  the  regulatory  burden 
associated  with  the  major  NSR  program 
by  improving  the  operational  flexibility 
of  owners  or  operators  and  clarifying  the 
requirements.  Because  the  program 
changes  provided  in  the  rule  are  not 
expected  to  result  in  a  significant 
increase  in  the  expenditure  by  State, 
local,  and  tribal  governments,  or  the 
private  sector,  we  have  not  prepared  a 
budgetciry  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  we  are  not  recjuired  to  develop  a 
plan  with  regard  to  small  governments. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  us  to  use  voluntary 
consensus  standards  (VCS)  in  our 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  VCS  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntar\'  consen.sus  standards 
bodies  The  N'TTAA  directs  us  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable  VCS. 

Although  this  rule  does  involve  the 
use  of  technical  standards,  it  does  not 
preclude  the  State,  local,  and  tribal 
reviewing  agencies  from  using  VCS. 
Today's  rule  is  an  improvement  of  the 
existing  NSR  permitting  program.  As 
such,  it  only  ensures  that  promulgated 
technical  standards  are  considered  and 
appropriate  controls  are  installed,  prior 
to  the  construction  of  major  sources  of 


air  emissions.  Therefore,  we  are  not 
considering  the  use  of  any  VCS  in 
today's  rule. 

/.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
?2,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 

■Today's  rule  improves  the  ability  of 
sources  to  maintain  the  reliability  of 
production  facilities,  and  effectively 
utilize  and  improve  existing  capacity. 

/.  Executive  Order  12988 — Civil  Justice 
Reform 

This  final  rule  does  not  have  any 
preemptive  or  retroactive  effect.  This 
action  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

V.  Effective  Date  for  Today's 
Requirements 

All  of  these  changes  will  take  effect  in 
the  Federal  PSD  program  (codified  at 
§  52.21)  on  December  26.  2003.  This 
means  that  these  rules  will  apply  on 
December  26,  2003,  in  any  area  without 
an  approved  PSD  program,  for  which  we 
are  the  reviewing  authority,  or  for  which 
we  have  delegated  our  authority  to  issue 
permits  to  a  State  or  local  reviewing 
authority. 

To  be  approvable  under  the  SIP,  State 
and  local  agency  programs 
implementing  part  C  (PSD  permit 
program  in  §  51.166)  or  part  D 
(nonattainment  NSR  permit  program  in 
§51.165)  must  include  today's  changes 
as  minimum  program  elements.  State 
and  local  agencies  should  assure  that 
any  program  changes  under  §§51.165 
and  51.166  are  consistently  accounted 
for  in  other  SIP  planning  measures. 
State  and  local  agencies  must  adopt  and 
submit  revisions  to  their  part  51 
permitting  programs  implementing 
these  minimum  program  elements  no 
later  than  October  27.  2006.  That  is,  for 
both  nonattainment  and  attainment 
areas,  the  SIP  revisions  must  be  adopted 
and  submitted  within  3  years  from 
today.  The  CAA  does  not  specify  a  date 
for  submission  of  SIPs  when  we  revise 
the  PSD  and  NSR  rules.  We  believe  it  is 
appropriate  to  establish  a  date 
analogous  to  the  date  for  submission  of 
new  SIPs  when  a  NAAQS  is 
promulgated  or  revised.  Under  section 


110(a)(1)  of  the  CAA.  as  amended  in 
1990.  that  date  is  3  years  from 
promulgation  or  revision  of  the  NAAQS. 
Accordingly,  we  have  established  3 
years  from  today's  revisions  as  the 
required  date  for  submission  of 
conforming  SIP  revisions. 

Today's  rule  revises  the  Federal  PSD 
program  located  at  40  CFR  52.21  to 
include  the  new  equipment  replacement 
provision  of  the  RMRR  exclusion.  The 
part  52  regulations  governing  Federal 
permitting  programs  include  the  Federal 
PSD  rule  at  40  CFR  52.21  as  well  as  the 
various  sections  of  subparts  C  through 
DDD  of  part  52  that  incorporate  the 
Federal  permitting  program  by  reference 
for  those  jurisdictions  where  EPA 
applies  part  52.21  as  a  Federal 
Implementation  Plan  because  such 
jurisdictions  lack  an  approved  SIP  to 
implement  the  PSD  program.  Because 
today's  final  rule  adds  additional 
paragraphs  to  the  part  52.21  rules,  we 
will  be  revising  the  references  in 
subparts  C  through  DDD  to 
appropriately  reflect  the  program  that 
applies.  This  final  action  will  be  taken 
in  a  separate  Federal  Register  notice 
and  will  not  change  the  effective  date  of 
today's  final  changes. 

VI.  Statutory  Authority  ,  ► 

The  statutory  authority  for  this  action 
is  provided  by  sections  101.  Ill,  114, 
116,  and  301  of  the  CAA  as  amended 
(42  U.S.C.  7401, 7411. 7414. 7416, and 
7601).  This  rulemaking  is  also  subject  to  ' 
section  307(d)  of  the  CAA  (42  U.S.C. 
7407(d)). 

List  of  Subjects  in  40  CFR  Parts  51  and 
52 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control, 
Intergovernmental  relations. 

Dated:  August  27.  2003. 
Marianne  Laxnont  Horinko, 

Acting  Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  51— [AMENDED] 

■  1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401- 

7671q. 

Subpart  I — [Amended] 

■  2.  Section  51.165  is  amended: 

■  a.  By  revising  paragraph  (a)(l)(v)(C)(l). 

■  b.  By  adding  paragraphs  (a)(l){xliii) 
through  (xlvi)  and  paragraph  (h). 

The  revision  and  additions  read  as 
follows: 


Federal  Register /Vol.  68.  No.  207 /Monday.  October  27,  2003    Rules  and  Regulations  61277 


§51.165    Permit  requirements. 

(a)  *  *  * 
(1)  *  *  * 
(v)*  *  * 

(C)  *   *   * 

[1]  Routine  maintenance,  repair  and 
replacement.  Routine  maintenance, 
repair  and  replacement  shall  include, 
but  not  be  limited  to,  any  activity(s)  that 
meets  the  requirements  of  the 
equipment  replacement  provisions 
contained  in  paragraph  (h)  of  this 
section; 
***** 

(xliii)(A)  In  general,  process  unit 
means  any  collection  of  structures  and/ 
or  equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  an 
intermediate  or  a  completed  product.  A 
single  stationar\'  source  mav  contain 
more  than  one  process  unit,  and  a 
process  unit  may  contain  more  than  one 
emissions  unit, 

(B)  Pollution  control  equipment  is  not 
part  of  the  process  unit,  unless  it  senses 
a  dual  function  as  both  process  and 
control  equipment.  Administrative  and 
warehousing  facilities  are  not  part  of  the 
process  unit, 

(C)  For  replacement  cost  purposes, 
components  shared  between  two  or 
more  process  units  are  proportionately 
allocated  based  tin  capacity, 

(D)  The  following  list  identifies  the 
process  units  at  specific  categories  of 
stationary  sources. 

[1)  For  a  steam  electric  generating 
facility,  the  process  unit  consists  of 
those  portions  of  the  plant  that 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack 
(excluding  post-combustion  pollution 
controls),  including  the  coal  handling 
equipment,  pulverizers  or  coal  crushers, 
feedwater  heaters,  ash  handling,  boiler, 
burners,  turbine-generator  set, 
condenser,  cooling  tower,  water 
treatment  system,  air  preheaters.  and 
operating  control  systems.  Each  separate 
generating  unit  is  a  separate  process 
unit. 

[2]  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and/or  distill  petroleum 
feedstocks:  those  that  change  molecular 
structures:  petroleum  treating  processes; 
auxiliary  facilities,  such  as  steam 
generators  and  hydrogen  production 
units;  and  those  that  load,  unload,  blend 
or  store  intermediate  or  completed 
products. 

(.■?)  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the 


feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans. 

(xliv)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(xlv)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  components,  "Depreciable 
components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  bv 
subtracting  land  and  working  capital 
from  the  total  capital  investment,  as 
defined  in  paragraph  (aKl)(xlvi)  of  this 
section. 

(xlvi)  Total  capital  investment  means 
the  sum  of  the  following:  All  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs);  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
mstallation  costs);  the  costs  of  site 
preparation  and  buildings:  other  costs 
such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs):  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 
***** 

(h)  Equipment  replacement  provision. 
Without  regard  to  other  considerations, 
routine  maintenance,  repair  and 
replacement  includes,  but  is  not  limited 
to,  the  replacement  of  any  component  of 
a  process  unit  with  an  identical  or 
functionally  equivalent  component(s), 
and  maintenance  and  repair  activities 
that  are  part  of  the  replacement  activity, 
provided  that  all  of  the  requirements  in 
paragraphs  (h)(1)  through  (3)  of  this 
section  are  met. 

(1)  Capital  Cost  threshold  for 
Equipment  Replacement,  (i)  For  an 
electric  utility  steam  generating  unit,  as 
defined  in  §  51,165(a)(l)(xx).  the  fixed 
capital  cost  of  the  replacement 
coraponent(s)  plus  the  cost  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced.  For  a  process  unit  that  is  not 
an  electric  utility  steam  generating  unit 
the  fixed  capital  cost  of  the  replacement 
component{s)  plus  the  cost  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced. 

(ii)  In  determining  the  replacement 
value  of  the  process  unit:  and.  except  as 


otherwise  allowed  under  paragraph 
{h)(l)(iii)  of  this  section,  the  owner  or 
operator  shall  determine  the 
replacement  value  of  the  process  unit  on 
an  estimate  of  the  fixed  capital  cost  of 
constructing  a  new  process  unit,  or  on 
the  current  appraised  value  of  the 
process  unit, 

(iii)  As  an  alternative  to  paragraph 
(h)(l)(ii)  of  this  section  for  determining 
the  replacement  value  of  a  process  unit, 
an  owTier  or  operator  may  choose  to  use 
insiu' ,:  ze  value  (where  the  insurance 
va'i  u  covers  only  complete 
rephcement),  investment  value  adjusted 
'  ir  inflation,  or  another  accounting 
procedure  if  such  procedure  is  based  on 
Generally  Accepted  Accounting 
Principles,  provided  that  the  owner  or 
operator  sends  a  notice  to  the  reviewing 
authority.  The  first  time  that  an  owner 
or  operator  submits  such  a  notice  for  a 
particular  process  unit,  the  notice  may 
be  submitted  at  any  time,  but  any 
subsequent  notice  for  that  process  unit 
may  be  submitted  only  at  the  beginning 
of  the  process  unit's  fiscal  year.  Unless 
the  owner  or  operator  submits  a  notice 
to  the  reviewing  authority,  then 
paragraph  (h)(l)(ii)  of  this  section  will 
be  used  to  establish  the  replacement 
value  of  the  process  unit.  Once  the 
owner  or  operator  submits  a  notice  to 
use  an  alternative  accounting  procedure, 
the  owner  or  operator  must  continue  to 
use  that  procedure  for  the  entire  fiscal 
year  for  that  process  unit.  In  subsequent 
fiscal  years,  the  owner  or  operator  must 
continue  to  use  this  selected  procedure 
unless  and  until  the  owner  or  operator 
sends  another  notice  to  the  reviewing 
authority  selecting  another  procedure 
consistent  with  this  paragraph  or 
paragraph  (h)(l)(ii)  of  this  section  at  the 
beginning  of  such  fiscal  year. 

(2)  Basic  design  parameters.  The 
replacement  does  not  change  the  basic 
design  paraineter(s)  of  the  process  unit 
to  which  the  activity  pertains. 

(i)  Except  as  provided  in  paragraph 
(h)(2){iii)  of  this  section,  for  a  process 
unit  at  a  steam  electric  generating 
facility,  the  owner  or  operator  may 
select  as  its  basic  design  parameters 
either  maximum  hourly  heat  input  and 
maximum  hourly  fuel  consumption  rate 
or  maximum  hourly  electric  output  rate 
and  maximum  steam  flow  rate.  When 
establishing  fuel  consumption 
specifications  in  terms  of  weight  or 
volume,  the  minimum  fuel  quality 
based  on  British  Thermal  Units  content 
shall  be  used  for  determining  the  basic 
design  parameter(s)  for  a  coal-fired 
electric  utility  steam  generating  unit. 

(ii)  Except  as  provided  in  paragraph 
{h)(2)(iii)  of  this  section,  the  basic 
design  parameter(s)  for  any  process  unit 
that  is  not  at  a  steam  electric  generating 
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facility  are  maximum  rate  of  fuel  or  heat 
input,  maximum  rate  of  material  input, 
or  maximum  rate  of  product  output. 
Combustion  proces.s  units  will  typically 
use  maximum  rate  of  fuel  input.  For 
sources  having  multiple  end  products 
and  raw  materials,  the  owner  or 
operator  should  consider  the  primary 
product  or  primary  raw  material  when 
selecting  a  basic  design  parameter. 

(iii)  If  the  owner  or  operator  believes 
the  basic  design  parameter(s)  in 
paragraphs  (h)(2)(il  and  (ii)  of  this 
section  is  not  appropriate  for  a  specific 
industry  or  type  of  process  unit,  the 
owner  or  operator  mav  propose  to  the 
reviewing  authority  an  alternative  basic 
design  parameter(s)  for  the  source's 
process  unit(s).  If  the  reviewing 
authority  approves  of  the  use  of  an 
alternative  basic  design  parameter(s), 
the  reviewing  authority  shall  issue  a 
permit  that  is  legally  enforceable  that 
records  such  basic  design  parameter(s) 
and  requires  the  owner  or  operator  to 
comply  with  such  paraineter(s). 

(iv)  The  owner  or  operator  shall  use 
credible  information,  such  as  results  of 
historic  maximum  capability  tests, 
design  information  from  the 
manufacturer,  or  engineering 
calculations,  in  establishing  the 
magnitude  of  the  basic  design 
parameter(s)  specified  in  paragraphs 
(h)(2)(i)  and  (ii)  of  this  section. 

(v)  If  design  information  is  not 
available  for  a  process  unit,  then  the 
owner  or  operator  shall  determine  the 
process  unit's  basic  design  pararaeter(s) 
using  the  md,ximum  value  achieved  bv 
the  process  unit  in  the  five-vear  period 
immediately  preceding  the  planned 
activity. 

(vi)  Efficiency  of  a  process  unit  is  not 
a  basic  design  parameter. 

(3)  The  replacement  activity  shall  not 
cause  the  process  unit  to  exceed  any 
emission  limitation,  or  operational 
limitation  that  has  the  effect  of 
constraining  emissions,  that  applies  to 
the  process  unit  and  that  is  legally 
enforceable. 

■  3.  Section  51.166  is  amended: 

■  a.  By  revising  paragraph  (b)(2Kiii)(a). 

■  b.  By  adding  paragraphs  (b)(53) 
through  (56)  and  paragraph  (y). 

The  revision  and  additions  read  as 
follows: 

§51.166     Prevention  of  significant 
deterioration  of  air  quality. 

(b)  *    *    * 

(2)  *    *    * 

(iii)  *   *   * 

(a)  Routine  maintenance,  repair  and 
replacement.  Routine  maintenance, 
repair  and  replacement  shall  include, 
but  not  be  limited  to.  any  activity(s)  that 
meets  the  requirements  of  the 


equipment  replacement  provisions 
contained  in  paragraph  (y)  of  this 
section: 

***** 

(53)(i)  In  general,  process  unit  means 
any  collecdon  of  structures  and/or 
equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  an 
intermediate  or  a  completed  product.  A 
single  stationary  source  may  contain 
more  than  one  process  unit,  and  a 
process  unit  may  contain  more  than  one 
emissions  unit. 

(ii)  Pollution  control  equipment  is  not 
part  of  the  process  unit,  unless  it  serves 
a  dual  function  as  both  process  and 
control  equipment.  Administrative  and 
warehousing  facilities  are  not  part  of  the 
process  unit. 

(iii)  For  replacement  cost  purposes, 
components  shared  between  two  or 
more  process  units  are  proportionately 
allocated  based  on  capacity. 

(iv)  The  following  list  identifies  the 
process  units  at  specific  categories  of 
stationary  Sources. 

(a)  For  a  steam  electric  generating 
facility,  tha  process  unit  consists  of 
those  portions  of  the  plant  that 
contribute  directly  to  the  production  of 
electricity.  For  example,  at  a  pulverized 
coal-fired  fiacility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack 
{excluding  post-combustion  pollution 
controls),  including  the  coal  handling 
equipment,  pulverizers  or  coal  crushers, 
feedwater  heaters,  ash  handling,  boiler, 
burners,  turbine-generator  set, 
condenser,  cooling  tower,  water 
treatment  system,  air  preheaters,  and 
operating  control  systems.  Each  separate 
generating  unit  is  a  separate  process 
unit. 

(6)  For  a  petroleum  refinery,  there  are 
several  categories  of  process  units:  those 
that  separate  and/or  distill  petroleum 
feedstocks;  those  that  change  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  steam 
generators  and  hydrogen  production 
units:  and  those  that  load,  unload,  blend 
or  store  intermediate  or  completed 
products.  I 

(c)  For  aJ»  incinerator,  the  process  unit 
would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans. 

(54)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(55)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 


depreciable  components.  "Depreciable 
components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  by 
subtracting  land  and  worki.ig  capital 
from  the  total  capital  investment,  as 
defined  in  paragraph  (b)(56)  of  this 
section. 

(56)  Total  capital  investment  means 
the  sum  of  the  following:  all  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs):  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
installation  costs):  the  costs  of  site 
preparation  and  buildings:  other  costs 
such  as  engineering,  construction  and 
field  e.xpenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs):  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 
***** 

(y)  Equipment  replacement  provision. 
Without  regard  to  other  considerations, 
routine  maintenance,  repair  and 
replacement  includes,  but  is  not  limited 
to.  the  replacement  of  any  component  of 
a  process  unit  with  an  identical  or 
functionally  equivalent  component(s), 
and  maintenance  and  repair  activities 
that  are  part  of  the  replacement  activity, 
provided  that  all  of  the  requirements  in 
paragraphs  (y)(l)  through  (3)  of  this 
section  are  met. 

(1)  Capital  Cost  threshold  for 
Equipment  Replacement,  (i)  For  an 
electric  utilitv  steam  generating  unit,  as 
defined  in  §  51.166(b)(30),  the  fixed 
capital  cost  of  the  replacement 
component(s)  plus  the  cost  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced.  For  a  process  unit  that  is  not 
an  electric  utility  steam  generating  unit 
the  fixed  capital  cost  of  the  replacement 
component(s)  plus  the  co.st  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced. 

(ii)  In  determining  the  replacement 
value  of  the  process  unit:  and,  except  as 
otherwise  allowed  under  paragraph 
(y)(l)(iii)  of  this  secticm,  the  owner  or 
operator  shall  determine  the 
replacement  value  of  the  process  unit  on 
an  estimate  of  the  fixed  capital  cost  of 
constructing  a  new  process  unit,  or  on 
the  current  appraised  value  of  the 
process  unit. 

(iii)  As  an  alternative  to  paragraph 
(y)(l)(ii)  of  this  section  for  determining 
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the  replacement  value  of  a  process  unit, 
an  owner  or  operator  may  choose  to  use 
insurance  value  (where  the  insurance 
value  covers  only  complete 
replacement),  investment  value  adjusted 
for  inflation,  or  another  accounting 
procedure  if  such  procedure  is  based  on 
Generally  Accepted  Accounting 
Principles,  provided  that  the  owner  or 
operator  sends  a  notice  to  the  reviewing 
authority.  The  first  time  that  an  owner 
or  operator  submits  such  a  notice  for  a 
particular  process  unit,  the  notice  may 
be  submitted  at  any  time,  but  any 
subsequent  notice  for  that  process  unit 
may  be  submitted  only  at  the  beginning 
of  the  process  unit's  fiscal  year.  Unless 
the  owner  or  operator  submits  a  notice 
to  the  reviewing  authority,  then 
paragraph  (y)(l)(ii)  of  this  section  will 
be  used  to  establish  the  replacement 
value  of  the  process  unit.  Once  the 
owner  or  operator  submits  a  notice  to 
use  an  alternative  accounting  procedure, 
the  owner  or  operator  must  continue  to 
use  that  procedure  for  the  entire  fiscal 
year  for  that  process  unit.  In  subsequent 
fiscal  years,  the  owner  or  operator  must 
continue  to  use  this  selected  procedure 
unless  and  until  the  owner  or  operator 
sends  another  notice  to  the  reviewing 
authority  selecting  another  procedure 
consistent  with  this  paragraph  or 
paragraph  (y)(l)(ii)  of  this  section  at  the 
beginning  of  such  fiscal  year. 

[2)  Basic  design  parameters.  The 
replacement  does  not  change  the  basic 
design  parameter(s)  of  the  process  unit 
to  which  the  activitv  pertains. 

(i)  Except  as  provided  in  paragraph 
(y)(2)(iii)  of  this  section,  for  a  process 
unit  at  a  steam  electric  generating 
facility,  the  owner  or  operator  mav 
select  as  its  basic  design  parameters 
either  maximum  hourlv  heat  input  and 
maximum  hourly  fuel  consumption  rate 
or  maximum  hourly  electric  output  rate 
and  maximum  steam  flow  rate.  When 
establishing  fuel  consumption 
specifications  in  terms  of  weight  or 
volume,  the  minimum  fuel  quality 
based  on  British  Thermal  Units  content 
shall  be  used  for  determining  the  basic 
design  parameter(s)  for  a  coal-fired 
electric  utility  steam  generating  unit. 

(ii)  Except  as  provided  in  paragraph 
(y)(2Kiii)  of  this  section,  the  basic 
design  parameter(s)  for  any  process  unit 
that  is  not  at  a  steam  electric  generating 
facility  are  maximum  rate  of  fuel  or  heat 
input,  maximum  rate  of  material  input, 
or  maximum  rate  of  product  output. 
Combustion  process  units  will  tvpicallv 
use  maximum  rate  of  fuel  input.  For 
sources  having  multiple  end  products 
and  raw  materials,  the  owner  or 
operator  should  consider  the  primar\' 
product  or  primarv'  raw  material  when 
selecting  a  basic  design  parameter. 


(iii)  If  the  owner  or  operator  believes 
the  basic  design  parameter(s)  in 
paragraphs  {yK2)(i)  and  (ii)  of  this 
section  is  not  appropriate  for  a  specific 
industry  or  type  of  process  unit,  the 
owner  or  operator  may  propose  to  the 
reviewing  authority  an  alternative  basic 
design  parameter(s]  for  the  source's 
process  unit(s).  If  the  reviewing 
authority  approves  of  the  use  of  an 
alternative  basic  design  parameter(s), 
the  reviewing  authority  shall  issue  a 
permit  that  is  legally  enforceable  that 
records  such  basic  design  parameter(s) 
and  requires  the  owner  or  operator  to 
comply  with  such  parameter(s). 

(iv)  The  owner  or  operator  shall  use 
credible  information,  such  as  results  of 
historic  maximum  capabilitv  tests, 
design  information  from  the 
manufacturer,  or  engineering 
calculations,  in  establishing  the 
magnitude  of  the  basic  design 
parameter(s)  specified  in  paragraphs 
(y)(2){i)  and  (ii)  of  this  section. 

(v)  If  design  information  is  not 
available  for  a  process  unit,  then  the 
owner  or  operator  shall  determine  the 
process  unit's  basic  design  pdrameter(s) 
using  the  maximum  value  achieved  by 
the  process  unit  in  the  five-year  period 
immediately  preceding  the  planned 
activity. 

(vi)  Efficiency  of  a  process  unit  is  not 
a  basic  design  parameter. 

(3)  The  replacement  activity  shall  not 
cause  the  process  unit  to  exceed  any 
emission  limitation,  or  operational 
limitation  that  has  the  effect  of 
constraining  emissions,  that  applies  to 
the  process  unit  and  that  is  legally 
enforceable. 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 
Subpart  A — [Amended] 

■  2.  Section  52.21  is  amended: 

■  a.  By  revising  paragraph  (b)(2)(iii)(a). 

■  b  By  adding  paragraphs  (b)(55) 
through  (58)  and  paragraph  (cc). 

The  revision  and  additions  read  as 
follows: 

§52.21     Prevention  of  significant 
deterioration  of  air  quality. 

tbj   *    -    * 

(2)   *    *    * 

(iii)   *   *   * 

(a)  Routine  maintenance,  repair  and 
replacement.  Routine  maintenance, 
repair  and  replacement  shall  include, 
but  not  be  limited  to,  any  activity(s)  that 
meets  the  requirements  of  the 
equipment  replacement  provisions 


contained  in  paragraph  (cc)  of  this 
section; 

***** 

(55)(i)  In  general,  process  unit  means 
any  collection  of  structures  and/or 
equipment  that  processes,  assembles, 
applies,  blends,  or  otherwise  uses 
material  inputs  to  produce  or  store  an 
intermediate  or  a  completed  product.  A 
single  stationary  source  may  contain 
more  than  one  process  unit,  and  a 
process  unit  may  contain  more  than  one 
emissions  unit. 

(ii)  Pollution  control  equipment  is  not 
part  of  the  process  unit,  unless  it  serves 
a  dual  function  as  both  process  and 
control  equipment.  Administrative  and 
warehousing  facilities  are  not  part  of  the 
process  unit. 

(iii)  For  replacement  cost  purposes, 
components  shared  between  two  or 
more  process  units  are  proportionately 
allocated  based  on  capacity. 

(iv)  The  following  list  identifies  the 
process  units  at  specific  categories  of 
stationary  sources. 

(a)  For  a  steam  electric  generating 
facility,  the  process  unit  consists  of 
those  portions  of  the  plant  that 
contribute  directly  to  the  production  of 
electricity  For  example,  at  a  pulverized 
coal-fired  facility,  the  process  unit 
would  generally  be  the  combination  of 
those  systems  from  the  coal  receiving 
equipment  through  the  emission  stack 
(excluding  post-combustion  pollution 
controls),  including  the  coal  handling 
equipment,  pulverizers  or  coal  crushers, 
feedwater  heaters,  ash  handling,  boiler, 
burners,  turbine-generator  set, 
condenser,  cooling  tower,  water 
treatment  system,  ajr  preheaters,  and 
operating  control  systems.  Each  separate 
generating  unit  is  a  separate  process 
unit. 

(b)  For  a  petroleum  refinen,'.  there  are 
several  categories  of  process  units:  those 
that  separate  and/or  distill  petroleum 
feedstocks:  those  that  change  molecular 
structures;  petroleum  treating  processes; 
auxiliary  facilities,  such  as  steam 
generators  and  hydrogen  production 
units;  and  those  that  load,  unload,  blend 
or  store  intermediate  or  completed 
products. 

(c)  For  an  incinerator,  the  process  unit 
would  consist  of  components  from  the 
feed  pit  or  refuse  pit  to  the  stack, 
including  conveyors,  combustion 
devices,  heat  exchangers  and  steam 
generators,  quench  tanks,  and  fans. 

(56)  Functionally  equivalent 
component  means  a  component  that 
serves  the  same  purpose  as  the  replaced 
component. 

(57)  Fixed  capital  cost  means  the 
capital  needed  to  provide  all  the 
depreciable  components.  "Depreciable 


I. 
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components"  refers  to  all  components  of 
fixed  capital  cost  and  is  calculated  by 
suDtracting  land  and  working  capital 
from  the  total  capital  investment,  as 
defined  in  paragraph  (b)(58)  of  this 
section, 

(58)  Total  capital  investment  means 
the  sum  of  the  following:  all  costs 
required  to  purchase  needed  process 
equipment  (purchased  equipment 
costs):  the  costs  of  labor  and  materials 
for  installing  that  equipment  (direct 
mstallation  costs):  the  costs  of  site 
preparation  and  buildings:  other  costs 
such  as  engineering,  construction  and 
field  expenses,  fees  to  contractors, 
startup  and  performance  tests,  and 
contingencies  (indirect  installation 
costs):  land  for  the  process  equipment; 
and  working  capital  for  the  process 
equipment. 
***** 

(cc)  Without  regard  to  other 
considerations,  routine  maintenance, 
repair  and  replacement  includes,  but  is 
not  limited  to.  the  replacement  of  any 
component  of  a  process  unit  with  an 
identical  or  functionally  equivalent 
component(s).  and  maintenance  and 
repair  activities  that  are  part  of  the 
replacement  activity,  provided  that  all 
of  the  requirements  in  paragraphs  (ccKl) 
through  (J)  of  this  section  are  met. 

(1)  Capital  cost  threshold  for 
equipment  replacement,  (i)  For  an 
electric  utility  ste-am  generating  unit,  as 
defined  in  §  52.21(b)(31).  the  fixed 
capital  cost  of  the  replacement 
component(s)  plus  the  cost  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced.  For  a  process  unit  that  is  not 
an  electric  utilitv  steam  generating  unit 
the  fixed  capital  cost  of  the  replacement 
component(sj  plus  the  cost  of  any 
associated  maintenance  and  repair 
activities  that  are  part  of  the 
replacement  shall  not  exceed  20  percent 
of  the  replacement  value  of  the  process 
unit,  at  the  time  the  equipment  is 
replaced. 

(ii)  In  determining  the  replacement 
value  of  the  process  unit:  and,  except  as 
otherwise  allowed  under  paragraph 
(cc)(l){iii)  of  this  section,  the  owner  or 
operator  shall  determine  the 
replacement  value  of  the  process  unit  on 


an  estimate  of  the  fixed  capital  cost  of 
constructing  a  new  process  unit,  or  on 
the  current  appraised  value  of  the 
process  unit. 

(iii)  As  an  alternative  to  paragraph 
(cc)(l)(ii)  of  this  section  for  determining 
the  replacement  value  of  a  process  unit, 
an  owner  or  operator  may  choose  to  use 
insurance  value  (where  the  insurance 
value  covers  only  complete 
replacement),  investment  value  adjusted 
for  inflation,  or  another  accounting 
procedure  if  such  procedure  is  based  on 
Generally  Accepted  Accounting 
Principles,  provided  that  the  owner  or 
operator  sends  a  notice  to  the  reviewing 
authority.  The  first  time  that  an  owner 
or  operator  submits  such  a  notice  for  a 
particular  process  unit,  the  notice  may 
be  submitted  at  any  time,  but  any 
subsequent  notice  for  that  process  unit 
may  be  submitted  only  at  the  beginning 
of  the  process  unit's  fiscal  year.  Unless 
the  owner  or  operator  submits  a  notice 
to  the  reviefwing  authority,  then 
paragraph  (cc)(l)(ii)  of  this  section  will 
be  used  to  establish  the  replacement 
value  of  the  process  unit.  Once  the 
owner  or  operator  submits  a  notice  to 
use  an  alternative  accounting  procedure, 
the  owner  or  operator  must  continue  to 
use  that  procedure  for  the  entire  fiscal 
year  for  that  process  unit.  In  subsequent 
fiscal  years,  the  owner  or  operator  must 
continue  to  use  this  selected  procedure 
unless  and  until  the  owner  or  operator 
sends  another  notice  to  the  reviewing 
authority  selecting  another  procedure 
consistent  with  this  paragraph  or 
paragraph  {cc)(l)(ii)  of  this  section  at  the 
beginning  of  such  fiscal  year. 

(2)  Basic  design  parameters.  The 
replacement  does  not  change  the  basic 
design  parameter(s)  of  the  process  unit 
to  which  the  activity  pertains. 

(i)  Except  as  provided  in  paragraph 
(cc)(2)(iii)  of  this  section,  for  a  process 
unit  at  a  steam  electric  generating 
facility,  the  owner  or  operator  may 
select  as  its  basic  design  parameters 
either  maximum  hourly  heat  input  and 
maximum  hourly  fuel  consumption  rate 
or  maximum  hourly  electric  output  rate 
and  maximum  steam  flow  rate.  When 
establishing  fuel  consumption 
specifications  in  terms  of  weight  or 
volume,  the  minimum  fuel  quality 
based  on  British  Thermal  Units  content 
shall  be  used  for  determining  the  basic 
design  parameter(s)  for  a  coal-fired 
electric  utility  steam  generating  unit. 


(ii)  Except  as  provided  in  paragraph 
(cc)(2)(iii)  of  this  section,  the  basic 
design  parameter(s)  for  any  process  unit 
that  is  not  at  a  steam  electric  generating 
facility  are  maximum  rate  of  fuel  or  heat 
input,  maximum  rate  of  material  input, 
or  maximum  rate  of  product  output. 
Combustion  process  units  will  typicallv 
use  maximum  rate  of  fuel  input.  For 
sources  having  multiple  end  products 
and  raw  materials,  the  owner  or 
operator  should  consider  the  primary 
product  or  primary  raw  material  when 
selecting  a  basic  design  parameter. 

(iii)  If  the  owner  or  operator  believes 
the  basic  design  parameter(s)  in 
paragraphs  (cc)(2)(i)  and  (ii)  of  this 
section  is  not  appropriate  for  a  specific 
industry  or  type  of  process  unit,  the 
owner  or  operator  may  propose  to  the 
reviewing  authority  an  alternative  basic 
design  parameter(s)  for  the  source's 
process  unit(s).  If  the  reviewing 
authority  approves  of  the  use  of  an 
alternative  basic  design  parameter{s), 
the  reviewing  authority  shall  issue  a 
permit  that  is  legally  enforceable  that 
records  such  basic  design  parameter(s) 
and  requires  the  owner  or  operator  to 
comply  with  such  parameter{s). 

(iv)  The  owner  or  operator  shall  use 
credible  information,  such  as  results  of 
historic  maximum  capability  tests, 
design  information  from  the 
manufacturer,  or  engineering 
calculations,  in  establishing  the 
magnitude  of  the  basic  design 
parameter(s)  specified  in  paragraphs 
(cc)(2)(i)  and  (ii)  of  this  section. 

(v)  If  design  information  is  not 
available  for  a  process  unit,  then  the 
owner  or  operator  shall  determine  the 
process  unit's  basic  design  parameter(s) 
using  the  maximum  value  achieved  bv 
the  process  unit  in  the  five-year  period 
immediately  preceding  the  planned 
activity. 

(vi)  Efficiency  of  a  process  unit  is  not 
a  basic  design  parameter. 

(3)  The  replacement  activity  shall  not 
cause  the  process  unit  to  exceed  any 
emission  limitation,  or  operational 
limitation  that  has  the  effect  of 
constraining  emissions,  that  applies  to 
the  process  unit  and  that  is  legally 
enforceable. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

HIV/AIDS  Surveillance 

Announcement  Type:  New. 

Funding  Opportunity  Number: 
Program  Announcement  04017- 

Catalog  of  Federal  Domestic 
Assistance  S'umber:  93.944 

A.'pv  Dates:  Letter  uf  Intent  Deadline: 
None.  Application  Deadline:  January  16, 
2004. 

I.  Funding  Opportunity  Description 

.Authority:  This  program  is  authorized 

under  tha  Public  Health  Service  Act  sections 
301  (42  U.y.C.  241);  .318b  (42  U.S.C.  247c- 
2),  as  amended. 

Purpose:  The  purpose  of  the  program 
is  to  monitor  the  HIV  epidemic  through 
core  surveillance  of  HIV/ AIDS  cases: 
HIV  incidence;  HIV  behavioral 
surveillance;  capacity  building  for 
epidemiologic  and  program  evaluation 
activities:  enhanced  surveillance  for 
perinatal  prevention:  for  special 
e\  ,iluatii)iis  of  these  HIV  Surveillance 
prugranis;  and  supplemental  projects  to 
.i-.>ess  surveillance  of  transmission  of 
atvpical  strains  of  HIV.  including 
antiretroviral  drug  resistant  virus: 
unusual  modes  of  transmission  of  HIV; 
and  assessments  of  HIV  prevalence.  FY 
2004  is  the  first  year  of  a  three-year 
project  period.  Recipients  may 
implement  certain  required  or 
supplemental  activities  in  years  one, 
two  or  three,  depending  on  eligibility 
criteria  and  when  HIV  case  surveillance 
activities  have  been,  or  will  be 
implemented.  Recipients  will  need  to 
submit  a  competitive  application  for 
each  supplemental  project  described  in 
Parts  IV  and  V  of  this  announcement  in 
the  year  in  which  funds  are  requested. 
See  further  discussion  on  this  subject  in 
Parts  IV  and  V.  This  program  addresses 
the  "HeaJthv  People  2010"  focus  area 
for  HIV. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  HIV/STD/TB  Prevention 
(NCHSTP):  Strengthen  the  capacity 
nationwide  to  monitor  the  epidemic, 
develop  and  implement  effective  HIV 
prevention  interventions  and  evaluate 
prevention  programs. 

Part  I.  Core  Surveillance 

AIDS  case  surveillance  is  conducted 
in  all  States  and  U.S.  Territories,  and 
the  cities  of  Chicago,  Houston.  Los 
Angeles.  New  York.  Philadelphia,  and 
San  Francisco.  HIV  infection  case 


surveillance  is  not  yet  conducted  in  all 
States  or  territories,  but  CDC 
recommends  that  all  areas  should 
conduct  HIV  infection  case  surveillance 
as  an  integrated  component  of  their 
HIV/AIDS  surveillance  activities.  The 
National  HIV/AIDS  Surveillance  System 
is  the  primary  source  of  population- 
based  information  on  persons  with  HIV/ 
AIDS  in  tha  United  States. 

The  primary  purpose  of  providing 
cooperative  agreement  funds  for  the 
core  HIV/ AIDS  Surveillance  program  is 
to  assist  all  State  and  territorial  health 
departments  to  conduct  the  following 
activities: 

1.  Monitor  the  number  of  annual  cases 
of  HIV  diagnosed,  the  prevalence  of 
persons  living  with  HIV  infection,  and 
HIV-reiated  morbidity  (including  AIDS) 
and  mortality  in  adults,  adolescents  and 
children. 

2.  Monitor  perinatal  exposure  to  HIV 
and  HIV  infection  in  infants. 

3.  Monitor  behaviors  related  to  HIV 
testing,  risks/exposure  to  HIV  infection, 
and  access  to  care  in  HIV-infected 
populations. 

4.  Identify  changes  in  trends  of  HIV 
transmission. 

5.  Assist  State  and  local  health 
departments  to  use  these  data  as  a  guide 
for  allocation  of  many  federal  resources 
for  HIV  treatment,  care,  and  other 
services  provided  to  HIV-infected 
persons  and  affected  communities,  and 
for  prevention  and  treatment  services 
planning  and  evaluation. 

6.  Evaluate  the  performance  of  HIV/ 
AIDS  surveillance  systems. 

7.  Implement  projects  to  supplement 
the  informartion  available  through  HIV 
and  AIDS  case  reporting  to  enhance  and 
extend  the  ability  of  States  and  local 
areas  to  plan  for  public  health  programs. 

Part  11.  HIV  Incidence  Surveillance 

The  purpose  of  HIV  Incidence 
Surveillance  is  to  provide  reliable  and 
scientificalh'  valid  estimates  of  the 
number  of  aewly  acquired  infections  at 
the  local.  State,  territorial,  and  national 
level.  The  purpose  of  CDC  funding  for 
this  activity  is  to  provide  support  to 
State,  territorial  and  local  health 
departments  for  development  of  the 
infrastructure  in  newly  funded  areas, 
and  expansion  of  activities  in  areas 
previously  funded  for  this  activity,  to 
incorporate  HIV  incidence  estimation 
into  HIV  Surveillance.  The  ultimate  goal 
is  for  States,  territories,  and  the 
separately  funded  cities  to  be  able  to: 

1.  Collect  and  test  the  diagnostic 
blood  specimens  from  all  newly 
diagnosed  HIV  infections  reported  from 
public  and  private  laboratories  and 
providers  to  HIV  Surveillance. 


2.  Collect  the  HIV  testing  information 
needed  for  the  statistical  estimates  of 
incidence. 

3.  Calculate  population-based 
estimates  of  HIV  incidence. 

4.  Use  these  to  identify'  emerging 
epidemics,  monitor  trends  in 
transmission,  target  prevention 
resources  and  interventions  to  areas  and 
populations  most  heavily  affected,  and 
evaluate  programs  designed  to  prevent 
the  transmission  of  HIV. 

Part  III.  Capacity  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities 

There  are  multiple  sources  of  data 
available  to  health  departments  that  can 
be  analyzed  to  guide  program  planning 
and  assess  the  impact  of  HIV  prevention 
programs  in  a  health  department's 
jurisdiction.  These  include  surveillance, 
program  evaluation  and  data  from 
special  projects.  There  are  systems  and 
guidances  in  place  for  various  data  sets. 
Opportunities  to  use  these  data  are  often 
not  exploited  to  better  assess  HIV  status 
and  prevention  efforts  in  a  jurisdiction 
because  of  the  limited  availabilitv  of 
trained  and  dedicated  personnel  with 
the  capacity  to  collectively  or 
comprehensively  analyze  and 
synthesize  these  types  of  information. 

The  purpose  of  providing  funds  for 
this  activity  is  to  improve  the 
epidemiologic,  evaluative,  analytic,  and 
dissemination  capabilities  of  health 
departments  that  currently  have  limited 
resources.  The  specific  purpose  of  this 
support  is  to  allow  health  departments 
to  hire  dedicated,  professional  staff. 
Staff  employed  through  this  funding 
will  assist  health  departments  to 
develop  and  implement  a  more 
integrated  use  of  these  uidependont.  but 
related  data  sets  by: 

1.  Analyzing  and  interpreting  HIV/ 
AIDS  surveillance  and  other  health- 
related  data  to  describe  the  HIV/AIDS 
epidemic  within  their  jurisdiction  in 
terms  of  person,  place  and  time  for 
various  populations. 

2.  Producing  consolidated 
epidemiologic  profiles  that  meet  the 
needs  of  both  CDC-supported  HIV 
prevention  planning  programs  and 
HRSA-supported  HIV  care  planning 
programs. 

3.  Collecting,  analyzing,  interpreting, 
and  disseminating  surveillance, 
program,  and  other  health-related  data 
to  assess  the  effectiveness  of  HIV 
prevention  efforts. 

4.  Providing  technical  assistance  to 
community  plani^ing  groups  on  the  use 
of  HIV  and  other  public  health  data  for 
program  planning  and  evaluation. 

5.  Collaborating  with  CDC  to  develop 
the  systematic  collection  and  analysis  of 
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community-related  and  program  data 
which  can  be  used  with  HI\'/AIDS 
surveillance  data  to  track  progress 
towards  goals  identified  in  CDC's  HTV 
Prevention  Strategic  Plan  Ihttp:// 
www.cdc.gov/nchstp/od/hiv_plan/ 
default.htm). 

Part  IV.  Enhanced  Surveillance  for 
Perinatal  Prevention 

The  purpose  of  providing  funds  for 
this  activity  is  to  target  and  follow  the 
progress  toward  maximal  reduction  of 
perinatal  HIV  transmission.  Specifically, 
this  support  is  to  allow  State  and  local 
health  departments  to  evaluate  (1)  the 
impact  of  implementation  of  efforts  to 
maximally  reduce  perinatal  HIV 
transmission;  (2)  prevention  failures  for 
perinatal  HIV  transmission;  (3)  the 
efficacy  of  zidovudine  (ZDV)  and  other 
antiretroviral  medications  in  preventing 
perinatal  HIV  transmission;  (4)  potential 
adverse  outcomes  of  perinatal  and 
postnatal  antiretroviral  therapv;  and  (5) 
the  Public  Health  Service 
recommendations  for  opportunistic 
infection  prophylaxis  by: 

1.  Conducting  medical  record  reviews 
of  mother/infant  pairs  and  longitudinal 
follow-up  of  all  HIV  exposed  children  to 
ascertain  knowledge  of  maternal  HFV 
infection  status  before  birth.  HI\' 
incidence,  .AIDS  incidence,  and  death. 
the  use  of  maternal  and  neonatal  ZD\' 
and  its  efficacy  in  preventing  HIV 
transmission,  and  the  use  of  other 
antiretro\'iral  medications. 

2.  Conducting  medical  record  reviews 
to  evaluate  recommendations  for 
opportunistic  infection  prophylaxis  and 
initiation  of  HI\"  evaluation  and 
treatment  in  children. 

3.  Assessing  potential  adverse 
outcomes  of  exposure  to  antiretroviral 
medications  among  infected  and 
uninfected  children  in  the  short  term 
{e.g..  birth  defects,  ascertained  through 
record  reviews  and  registry  matches) 
and  in  the  long  terra  (e.g.,  by  matching 
to  tumor  registries). 

4.  Matching  HIV/AIDS  registries  to 
birth  registries  to  ensure  complete 
ascertainment  of  mother/infant  pairs. 

5.  Collaborating  with  CDC  to  track 
progress  towards  the  maximal  reduction 
of  perinatal  HIV  transmission. 

Part  V.  Laboratory  Testing  for  Recent 
HIV  Infection 

The  Serologic  Testing  Algorithm  for 
Recent  HIV  Seroconversion  (STARHS) 
is  the  currently  accepted  method  used 
for  estimation  of  HIV  incidence.  With 
STARHS,  confirmed  HIV-positive 
samples  are  analyzed  with  a  Less 
Sensitive  HIV  Enzyme-Linked 
Immunosorbent  Assay  (LS-EIA)  which 
identifies  antibodies  at  a  p?int  later  in 


the  course  of  infection  than  the  routine 
test.  In  performance  of  STARHS,  the 
standard  testing  methodologv  for  a 
commercially  available  HIV  Enzyme- 
Linked  Immunosorbent  Assay  (ElA)  is 
altered  by  reducing  the  incubation  time 
and  increasing  the  dilution  of  the 
sample  according  to  extremely  precise 
criteria.  Quantitative  values  from  these 
tests  are  evaluated  against  control 
values  and  cut-off  points  to  estimate  the 
likelihood  that  that  sample  was 
collected  from  an  individual  who  was 
infected  with  HIV  within  a  finite  period 
of  time  before  the  sample  was  collected. 
Because  the  testing  procedures  must  be 
conducted  with  extreme  precision, 
multiple  control  samples  are  run  in 
tandem  with  each  sample  run.  Other 
tests  to  identif\'  recent  HIV  infection  are 
currently  being  developed.  In  order  to 
adopt  those  for  more  widespread  use, 
new  tests  will  need  to  be  run  on 
samples  tested  with  the  existing  method 
to  validate  the  new  methodology. 

STARHS  has  not  been  approved  by 
the  Food  and  Drug  Administration 
(FDA)  for  routine  use.  STARHS  is 
conducted  under  an  Investigational  New 
Drug/Device  (IND)  authorization  from 
the  FDA  which  allows  for  testing  in 
controlled  settings  in  which 
performance  is  closely  monitored  and 
data  with  regard  to  unforeseen  adverse 
events  and  aggregate  results  are  reported 
through  CDC.  All  IND  laboratories  are 
required  to  participate  in  a  quarterly 
proficiency  testing  program 
administered  by  CDC.  A  limited  number 
of  laboratories  participate  in  the  CDC- 
sponsored  IND. 

Since  1999,  CDC  has  supported  six 
health  department  laboratories  to 
conduct  the  STARHS  on  stored,  un- 
linked HIV-positive  samples  from  HIV 
testing  programs  and  research  projects. 
This  testing  was  for  research  purposes, 
therefore,  it  was  not  necessary  to 
complete  testing  and  return  test  results 
quickly.  Laboratories  were  allowed  to 
hold  specimens,  run  them  in  batches, 
and  schedule  testing  to  accommodate 
the  time  requirements  for  their  other 
work.  For  HIV  Incidence  Surveillance, 
laboratories  will  be  required  to  return 
results  to  submitting  health  departments 
quickly.  The  current  laborator>'  protocol 
allows  for  either  manual  or  automated 
dilution  and  processing.  For  this 
activity,  only  laboratories  that  agree  to 
use  automated  methods  will  be 
supported  in  order  to  maximize  the 
number  of  tests  they  will  be  able  to 
process  and  to  optimize  the  accuracy 
and  consistency  of  STARHS  results. 
Laboratories  will  be  selected  to 
maximize  efficiency,  ensure  timely 
availability  of  test  nasults  for  ail 


geographic  areas  and  to  standardize 
methodology. 

Part  VI.  Behavioral  Surveillance 

CDCs  HIV/AIDS  Strategic  Plan  has 
identified  that  monitoring  behaviors 
that  place  people  at  risk  for  HIV 
infection  is  a  key  element  of  an 
integrated  surveillance  system. 
Measures  of  behavior  are  necessary  to 
quantify  progress  in  the  plan's 
objectives.  In  addition,  the  plan 
identifies  that  studies  of  HFV'  incidence 
in  special  populations,  including 
populations  at  high  risk  for  infection, 
are  an  important  strategv  to  provide 
locally  relevant  data  for  prevention 
resource  allocation.  The' objectives  of 
this  program  are  to  develop  an  ongoing 
surveillance  system  to  ascertain  the 
prevalence  of  HIV  risk  behaviors  among 
groups  at  high  risk  for  HIV  infection  for 
use  in  developing  and  directing  national 
prevention  ser\ices  and  programs;  and 
to  evaluate  the  impact  of  a  variety  of 
prevention  efforts. 

This  announcement  provides  an 
opportunity  to  capitalize  on  experience 
recruiting  at-risk  individuals  from  non- 
healthcare  community  settings  using  a 
scientifically  sound  methodology  to 
develop  an  ongoing  system  for 
surveillance  of  behaviors  related  to  HIV 
acquisition.  This  system  will  assess  risk 
behaviors  and  trends  in  behaviors  over 
time  among  adults  18  years  old  and 
older  at  high  risk  for  HIV  infection 
through  sexual  behavior  between  men 
and  injection  drug  use.  These  studies 
may  be  expanded  to  include  high  risk 
heterosexuals.  In  addition,  access  to  and 
utilization  of  HIV  prevention  programs, 
including  HIV  testing,  will  be  assessed. 
Each  funded  site  will  be  expected  to 
enroll  at  least  500  Men  Who  Have  Sex 
with  Men  (MSM)  and  500  Injection  Drug 
Users  (IDUs).  Funded  sites  will  also  be 
expected  to  collaborate  with  CDC 
directly  funded  community-based 
organizations  (CBOs)  and  CBOs  funded 
by  States/cites  through  the  community 
planning  process  for  allocating  Federal 
HIV  prevention  funds,  schools  of  public 
health,  universities,  ethnographers  and 
behavioral  scientists. 

Part  VII.  Core  Surx'eillance  in  the  Pacific 
Island  Jurisdictions 

AIDS  case  surveillance  is  conducted 
in  all  U.S.  dependencies,  possessions, 
and  independent  nations  that  make  up 
the  six  Pacific  Island  jurisdictions 
referred  to  as  the  Pacific  Island 
Jurisdiction  AIDS  Advisory-  Group 
(PIJAAG).  These  islands  and  island 
groups  are  American  Samoa.  Guam, 
Marshall  Islands,  Palau,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  the  Federated  States  of 
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Micronesia.  HIV  infection  case 
surveillance  is  not  yet  conducted  in  all 
these  areas,  but  CDC  recommends  that 
all  areas  should  conduct  HIV  case 
surveillance  as  an  integrated  component 
of  their  HIV/AIDS  surveillance 
activities.  However,  there  are  substantial 
public  health,  logistical  and  medical 
infrastructure  challenges  to  conducting 
core  surveillance  in  these  island 
jurisdictions. 

The  objective  of  this  proposal  is  to 
support  the  infrastructure  and  activities 
necessan,  to  enable  newly  identified 
HIV/AIDS  cases  to  he  reported  to  the 
Centers  for  Disease  Control  and 
Prevention's  Statistics  and  Data 
Management  Branch.  Preparatory  to  this 
end.  each  island  jurisdiction  must  be 
authorized  by  local  public  health  law. 
rule  or  regulation  to  collect  and  report 
the  necessary  medical  and  socio- 
demographic  information  to  the  CDC.  A 
letter,  signed  by  the  jurisdiction's  senior 
public  health  official,  must  be  sent  to 
Dr  Matthew  McKenna,  Chief  for 
Informatics.  HIV  Incidence  and  Case 
Surveillance  Branch  (HICSB)  declaring 
the  jurisdiction's  intent  to  report 
previously  unidentified  HIV/ AIDS  cases 
to  the  CDC.  Also  a  copy  of  the 
jurisdiction's  legal  authority  to  report 
HIV/ AIDS  cases  to  the  CDC  will  be 
needed. 

The  primary  purpose  of  providing 
cooperative  agreement  funds  for  the 
core  HIV/ AIDS  Surveillance  program  is 
to  assist  all  State  and  territorial  health 
departments  to  conduct  the  following 
activities. 

1.  Monitor  the  number  of  annual  cases 
of  HIV  diagnosed,  the  prevalence  of 
persons  living  with  HIV  infection,  and 
HIV-related  morbidity  (including  AIDS) 
and  mortality  in  adults,  adolescents  and 
children. 

2  Monitor  perinatal  exposure  to  HIV 
and  HIV  infection  in  infants. 

3.  Monitor  behaviors  related  to  HIV 
testing,  risks/exposure  to  HIV  infection, 
and  access  to  care  in  HIV-infected 
populations. 

4.  Identif\'  changes  in  trends  of  HIV 
transmission. 

5.  Assist  territorial  and  local  health 
departments  to  use  these  data  as  a  guide 
for  allocation  of  many  federal  resources 
for  HIV  treatment,  care,  and  other 
services  provided  to  HIV-infected 
persons  and  affected  communities,  and 
for  prevention  and  treatment  services 
planning  and  evaluation. 

6.  Conduct  basic  evaluation  and 
quality  control  assessment  of  the 
surveillance  data  collected. 

Activities 

Awardee  activities  for  this  program 
are  as  follows: 


Pari  I.  Core  Surveillance 
Recipient  Activities 

1.  Plan  and  conduct  HIV/ AIDS 
surveillance  activities  in  collaboration 
and  coordination  with  CDC,  and,  where 
appropriate,  with  State  and  local 
professional  associations;  health  care 
providers  and  institutions  serving, 
diagnosing,  or  providing  treatment  and 
care  for  persons  with  HIV/ AIDS, 
including  laboratories  providing  HIV. 
CD4-t-  lymphocyte  and  HIV-1 
Ribonucleic  Acid  Determination  (i.e. 
viral  load)  testing;  organizations  that 
serve  persons  at  increased  risk  of  HIV/ 
AIDS  (e.g.,  drug  treatment  facilities, 
STD  clinics,  family  planning  agencies, 
maternal  and  infant  care  programs, 
comprehensive  hemophilia  treatment 
centers,  correctional  facilities); 
community  groups  and  organizations, 
especially  those  with  a  racial  and  ethnic 
minoritv  membership  and  focus;  and 
HIV/ AIDS  service  organizations. 

a.  Active  case  finding. 

At  a  minimum,  all  recipients  shall 
conduct  active  case  finding  [i.e. 
soliciting  case  reports  in  a  timely 
manner  directly  from  potential  reporting 
sources)  in  large  in-  and  out-patient 
facilities  serving  HIV-infected  persons 
and  in  laboratories,  where  feasible  and 
permitted  by  law,  and  shall  conduct  a 
system.atic  review  of  death  certificates. 
Other  required  components  of  active 
surveillance  programs  include 
educating  providers  on  their  reporting 
responsibilities,  establishing  on-going 
communication  with  all  reporting  sites 
and  providing  them  feedback, 
conducting  routine  visits  to  reporting 
sources,  and  establishing  awareness  of 
and  support  for  surveillance  activities. 
In  particular,  in  areas  where  a  large 
volume  of  reports  or  limited  resources 
preclude  timely  investigation  of  new 
case  reports,  special  efforts  shall  be 
made  to  inform  providers  of  their 
importance  in  promptly  notifying  the 
health  department  of  any  cases  with 
unusual  transmission,  laboratory  or 
clinical  circumstances/characteristics. 
The  minimum  information  required  to 
report  a  case  of  HIV  infection  or  AIDS 
to  CDC's  HIWAIDS  Reporting  System 
(HARS)  is  the  alpha-numeric  (soundex) 
code  of  the  patient's  name  (patient  and 
physician  dames  should  not  be 
submitted  to  CDC);  state-assigned 
patient  identifier  number;  HIV/ AIDS 
diagnosis  information,  including  date(s) 
of  diagnosis;  and  the  patient's  date  of 
birth,  race/ethnicity,  and  sex. 

Two  additional  variables  that  are 
critical  to  ascertain  are  initial  CD4  count 
and  mode  of  HIV  exposure.  In  an  effort 
to  better  characterize  the  extent  of 
disease  at  diagnosis,  and  the  impact  of 


targeted  testing  efforts  on  identifying 
persons  early  in  the  course  of  their 
infections,  information  on  CD4  count  at 
initial  diagnosis  shall  be  collected.  This 
informat'on  should  be  submitted  to  CDC 
as  part  of  the  case  record.  Information 
on  the  mode  of  HIV  exposure  is  also 
essential  in  order  to  monitor  epidemic 
trends  and  target  prevention 
interventions.  Therefore,  timely  follow- 
up  to  complete  risk  history  shall  be 
conducted.  Funding  limitations  may 
preclude  complete  investigations  of  all 
cases,  but  at  a  minimum.  States  are 
expected  to  follow-up  a  representative 
sample  of  reported  cases  to  ascertain 
risk  according  to  a  protocol  developed 
by  CDC  and  the  recipient. 

Where  pediatric  HIV  exposure  and 
infection  surveillance  is  conducted, 
recipients  shall  also  collect  data  on 
maternal  HIV  test  history,  prenatal  and 
neonatal  antiretroviral  therapy,  and 
other  variables  relevant  to  the 
evaluation  of  recommended  actions  to 
prevent  perinatal  HIV  transmission.  For 
areas  with  the  highest  burden  of 
perinatal  HIV  transmission,  additional 
funds  are  available  to  conduct  enhanced 
surveillance  activities  for  HIV-infected 
mothers  and  their  children  (See  section 
D.  Funding,  above;  and  Part  IV^ 
Enhanced  Surveillance  for  Perinatal 
Prevention,  below  in  this  section) 

b.  Follow-up  investigations  of  cases/ 
populations  of  special  epidemiologic 
significance. 

Recipients  shall  develop  procedures 
for  promptly  notifying  CDC  of  unusual 
occurrences  of  HIV  transmission  and  for 
using  CDC-developed  protocols  and 
criteria  to  conduct  epidemiologic  and 
laboratory  investigations  of  cases  that 
may  have  rare  or  previously 
unidentified  modes  of  HIV 
transmission,  unusual  clinical 
manifestations,  or  unusual  laboratory' 
test  results.  These  include  transfusion 
and  transplant-related  cases,  cases  of 
HIV  transmitted  in  health  care  or  other 
occupational  settings,  cases  of  HIV-2 
infection,  cases  transmitted  through 
female-to-female  sexual  contact,  cases 
with  potentially  unusual  HIV  strain 
variants,  and  cases  with  clinical 
evidence  of  HIV  infection  but  negative 
HIV  test  results. 

Recipients  may  also  propose  activities 
to  better  describe  the  epidemic  in 
specific  populations  of  epidemiologic 
significance  or  interest  (e.g.  for  example, 
persons  diagnosed  concurrentlv  with 
HIV  and  TB  or  HIV  and  STDs),'or  in 
collaboration  with  prevention  and  care 
partners  to  augment  the  collection  of 
risk  behaviors  in  cases  reported  initially 
with  no  reported  risk  (NRR)  or  projects 
to  collect  risk  behaviors  of  cases  using 
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novel  methods  of  risk  assessment  such 
as  computer-assisted  interviews. 

c.  Evaluation  of  the  performance  of 
the  surveillance  svstem. 

Recipients  shall  continue  to  evaluate 
the  attributes  of  their  HIV/AIDS 
surveillance  system  according  to 
protocols  provided  by  CDC  that  have 
been  developed  as  part  of  focused  pilot 
projects.  Ongoing  evaluation  will 
continue  regardless  of  the  status  of,  or 
procedures  used,  to  conduct  HIV/ AIDS 
surveillance  {e.g.  AIDS  or  HIV  reporting, 
or  name  or  code-based  reporting). 

All  evaluation  projects  should  include 
critical  reviews  of  surveillance  methods 
and  redirection  of  resources  to  those 
case-finding  methods  that  are  the  most 
accurate  and  productive.  Using  the 
recommendations  published  in  "CDC 
Guidelines  for  National  Human 
Immunodeficiencv  Virus  Case 
Surveillance.  Including  Monitoring  for 
Human  Immunodeficiency  Virus 
Infection  and  Acquired 
Immunodeficiency  Syndrome"  (see 
Attachment  A  for  summarv)  these 
evaluations  should  include  routine 
analysis  of  surveillance  data  to  discover 
possible  sources  of  under  reporting  and 
delays  in  reporting,  monitoring  data 
quality,  and  assessing  completeness  of 
reporting  by  statistical  methods 
developed  by  CDC  [e.g.  multiple  source 
capture-recapture)  or  com.paiing 
surveillance  registries  with  alternate 
databases  that  are  not  routinelv'used  for 
case  finding  (e.g.,  Medicaid  databases). 

At  least  once  a  year,  all  recipients 
shall  routinely  re-abstract  demographic, 
risk,  laboratory,  and  clinical  data  from 
a  representative  sample  of  records  to 
assess  the  quality  and  validity  of 
information  collected. 

d.  Interstate  reciprocal  notification  of 
newly  identified  HIV/AIDS  cases. 

Recipients  should  routinely  interact 
with  other  reporting  areas  using  a  list  of 
potential  inter-State  duplicates  supplied 
by  CDC  to  ensure  that  reciprocal 
notification  of  newly  identified  HIV/ 
AIDS  cases,  perinatal  e.xposure  cases, 
and  deaths  from  HI\'  infection  is 
executed.  Routine  engagement  in  this 
activity  will  minimize  the  number  of 
duplicate  case  reports  in  the  national 
data  system.  This  communication  is 
supported  by  the  Council  of  State  and 
Territorial  Epidemiologists  (Position 
statement  Ol-ID-04).  It  should  be 
carried  out  by  appropriately  trained  and 
authorized  surveillance  staff,  in  a 
confidential  manner  consistent  with 
local  security,  confidentiality  and 
reporting  policies  and  procedures. 
Recipients  will  use  the  same  svstem  for 
reciprocal  notification  of  HIV.  AIDS, 
perinatal  HIV  exposure  and  deaths 
among  persons  with  HIV  infection, 


including  provision  of  appropriate 
identifying  infofmation  {e.g..  name  or 
other  identifier).  Currently,  because  of 
the  diversity  and  limitations  of  the 
coded  identifiers  used  bv  reporting 
areas  in  States  engaged  in  alternatives  to 
confidential,  name-based  reporting  for 
HFV  cases,  there  is  no  scientifically 
validated,  systematic  way  for  CDC  to 
identify  potential  duplicates  for  HIV 
cases  in  those  areas.  These  areas  are 
encouraged  to  communicate  with 
nearby  reporting  areas  to  identify-  the 
most  accurate  and  efficient  methods  for 
minimizing  duplication  across  State 
reporting  jurisdictions. 

e.  Analysis  and  dissemination  of  HIV/ 
AIDS  surveillance  data  and  promoting 
their  uses  of  prevention  and  health 
services  planning  and  evaluation. 

All  recipients  should  routinely' 
disseminate  reports  of  aggregate 
sur\'eillance  data  for  epidemic 
monitoring  and  education  of  the  public 
and  reporting  sources  and  should 
promote  uses  of  HIV/AIDS  surveillance 
data  for  prevention  and  health  services 
planning  and  evaluation.  These 
activities  should  include:  Providing 
HIV/AIDS  surveillance  data  and 
ongoing  epidemiologic  assistance  to 
community  planning  groups; 
disseminating  sur\'eillance  data  through 
publications  and  presentations; 
participating  in  planning  and 
implementation  meetings;  conducting 
analyses  to  monitor  trends,  assess  need 
for  health-care  resources,  amd  project 
the  future  impact  of  the  disease;  and 
providing  feedback  to  reporting  sources 
on  ways  in  which  the  surveillance  data 
have  been  used  to  promote  public 
health. 

f.  Conduct  activities  to  improve  the 
quality,  efficiency,  and  productivitv  of 
the  core  surveillance  program. 

As  part  of  core  surveillance  (given 
availability  of  either  increased  core 
funding  or  a  redirection  of  existing  core 
surveillance  funding)  all  recipients  shall 
also  conduct  one  or  ihore  surveillance 
activities  to  develop  and  test  new 
approaches  to  conducting  surveillance 
whose  aim  is  to  improve  the  quality  of 
the  data,  develop  more  efficient 
methods  of  case  ascertainment,  ensure 
accurate  and  valid  case  report 
information,  and  maximize  the 
performance  of  the  system.  In  particular, 
areas  should  develop  technical 
information  systems  that  facilitate 
electronic  reporting  of  HIV  and  AIDS 
surveillance  data  from  health  care 
providers  and  public  and  private 
laboratories  to  health  departments. 
Examples  of  focused  analvses  and 
evaluations  of  surveillance  data  that 
applicants  may  conduct  include: 


(1)  Assessing  how  priority 
populations  access  or  receive  referrals  to 
prevention  and  treatment  services  in 
public  and  private  settings  (e.g., 
treatment  for  HIV  infection  and 
prevention  of  opportunistic  infections). 

(2)  Assessing  the  association  of  stage 
of  disease  {i.e..  HIV  or  AIDS)  with 
interstate  migration. 

(3)  Better  defining  trends  (through 
analysis  of  HARS  reports  or  chart 
reviews  or  interviews): 

(a)  In  various  populations  (e.g..  Native 
Americans,  health-care  workers, 
substance-abusing  pregnant  women). 

(b)  For  various  AIDS-defining 
conditions  or  opportunistic  infections 
(e.g..  Tuberculosis,  Mycobacterium 
Avium  Complex  (MAC). 

(c)  In  conjunction  with  other  Federal, 
State,  local  prevention  and  care 
programs  (e.g.,  HRSA  Ryan  White  CARE 
locations). 

g.  Reporting  of  data  using  CDC 
standards  and  software. 

Recipients  should  ensure  that  data 
collection  forms  and  electronic  data 
formats  used  to  submit  case  reports  from 
laboratories,  clinical  records,  and 
patient  interviews  contain  CDCs 
recommended  standard  data  elements/ 
questions  on  HIV  testing  behaviors,  risk/ 
exposure  behaviors,  and  treatment 
access/adherence  behaviors.  In  addition, 
during  this  project  period,  recipients 
should  report  HIV/AIDS  case 
surveillance  data  to  CDC  on  at  least  a 
monthly  basis  using  either  standardized 
softwaie  or  according  to  data 
submission  standards  established  by 
CDC. 

Data  from  reporting  areas  using  coded 
identifiers  for  HIV  surveillance  will  be 
eligible  for  inclusion  in  national 
surveillance  reports  after  these  systems 
are  evaluated  using  published 
performance  standards  (see  Attachment 
A)  through  the  implementation  of 
protocols  established  by  CDC.  Areas 
using  coded  identifier  systems  will  need 
to  use  customized  data  transfer  and 
storage  systems  (either  electronic  or 
hardcopy)  in  order  to  accommodate  the 
diversity  of  codes,  inconsistencies  in 
codes  between  areas  {e.g.  inability  to 
generate  soundex  in  some  areas),  and 
inability  of  areas  using  coded  reporting 
to  reciprocally  notify  and  de-duplicate 
cases  with  other  areas  using 
standardized  lists  generated  by  CDC. 
Specific  data  management  systems  will 
be  developed  by  CDC  in  consultation 
with  the  local  areas.  These  areas  should 
continue  to  report  AIDS  cases  and 
deaths  to  CDC  using  HARS  or  its 
identified  equivalent,  as  is  current 
practice. 

h.  Security. 
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Consistent  with  'Appendix  C"  of 
CDC's  'Guidelines  for  HIV/AIDS 
Surveillance."  applicants  must  ensure 
that  the  program  requirements  detailed 
in  the  Security  Standards  are  attained  as 
indicated  by  the  signature  of  the  Overall 
Responsible  Party  (ORP)  on  the  attached 
form  (Attachment  B).  HIV/AIDS 
surveillance  funds  will  be  restricted 
unless  the  signed  ORP  form  has  been 
submitted  to  CDC. 

i.  All  applicants  are  required  to  attend 
CDC-sponsored  conferences  and 
workshops  consistent  with  recipient 
activities  in  accordance  with  the  budget 
allocated. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  .Activities  for  this  program  are  as 
follows: 

a.  Provide  training  in  surveillance 
methods,  study  methods,  and 
surveillance  program  planning  and 
management. 

b.  Provide  laboratory  training  that 
includes  current  scientific  and  technical 
information  about  the  practical  and  the 
theoretical  sensitivity  and  specificity  of 
the  different  serolooical  tests. 

c.  Coordinate  and  convene 
conferences,  develop  routine 
communications,  provide  guidelines 
and  standards  for  the  conduct  of 
surveillance  program  activities,  and 
communicate  with  recipients  to 
develop,  refine,  and  disseminate  HIV/ 
AIDS  surveillance  program  information 
that  describes  effective  methods  to  carry 
out  program  activities  and  monitor 
progress. 

d.  Prt3vide:  (1)  Criteria  for  the 
surveillance  definition  of  nationally 
reported  HIV  infection/disease 
(including  AIDS):  (2)  prototype  (model) 
case  report  forms;  and  (3)  assistance  in 
establishing  and  maintaining  software 
for  collecting,  transferring  and 
evaluating  HIV/AIDS  surveillance  data. 

e.  Participate  in  the  analysis  and 
dissemination  of  information  and  data 
gathered  from  program  activities  and 
facilitate  the  transfer  and  utilization  of 
information  and  technology  among  all 
States  and  communities. 

f.  Provide  standardized  protocols, 
data  collection  forms,  data  entry 
capability  for  core  surveillance  and 
time-limited  studies,  and  on  a  routine 
basis  generate  lists  of  records  of 
potential  inter-State  duplicate  cases  to 
facilitate  reciprocal  notification  and  de- 
duplication  of  HIV,  AIDS,  perinatal 
exposure  cases  as  well  as  deaths  from 
HIV  infection. 

g.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations,  including  the  impact  of 


surveillance  data  on  the  development  of 
public  policy  and  on  targeting  and 
evaluating  HIV  Prevention  Community 
Planning  activities. 

h.  Assist  States  to  better  use  the 
national  HIV/ADDS  surveillance  data 
provided  to  CDC  by  States  for  public 
health  policy  formulation;  to  obtain  and 
allocate  federal  resources  for  HIV/AIDS 
surveillance,  prevention,  and  care;  and 
to  evaluate  national  public  health 
recommendations.  Promote  and 
facilitate  coordination  of  CDC 
surveillance  data  and  activities  with 
other  CDC  programs  and  other  agencies 
of  the  federal  government. 

i.  Provide  technical  assistance  in  the 
area  of  information  technology  to  assure 
that  reporting  areas  using  electronic 
transfer  of  HIV/AIDS  surveillance  data: 

(1)  Adhere  to  appropriate 
confidentiality  and  security  procedures; 

(2)  execute  the  necessary  data 
management  and  analytic  procedures  to 
assure  data  integrity  and  accuracy;  and 

(3)  provide  guidance  to  grantees  in 
obtaining  equipment  that  possesses  the 
necessary  technologic  capabilities  to 
process  and  transfer  data  using  either 
CDC  provided  software  or  according  to 
standards  developed  by  CDC  for 
reporting  to  the  national  system. 
Supplemental  funds  may  be  provided 
by  CDC  contingent  on  the  availability  of 
hinds  and  the  magnitude  of  the 
identified  requirements  for  information 
technology  improvements  in  areas  that 
do  not  currently  have  adequate 
infrastructure  to  manage  data  according 
to  current  or  emerging  CDC 
specifications. 

j.  Disseminate  national  surveillance 
data  for  public  health  research  purposes 
through  routine  reports,  articles  in 
books  and  peer-reviewed  journals,  and 
presentations. 

k.  Maintain  a  secure  and  confidential 
national  HIV/AIDS  surveillance 
database. 


T 


Part  II.  HIV 'Incidence  Surveillance 
Recipient  Activities? 

a.  Collaborate  with  CDC,  laboratories, 
providers  and  affected  communities  to 
develop  the  capacity  to  conduct 
population-based  HIV  incidence 
surveillance. 

b.  Collaborate  with  CDC  (and  other 
funded  project  sites)  in  project  design, 
implementation,  and  evaluation. 

c.  Collaborate  with  CDC  in  the 
development  of  area  specific  protocols 
that  demonstrate  the  ability  to  link  HTV 
case  data  to  laboratory  specimens,  and 
to  HIV  testing  history  information  to 
meet  the  statistical  data  requirements 
for  HIV  incidence  estimates. 

d.  Collaborate  with  public  and 
commercial  HIV  testing  laboratories 


(within  and  outside  the  state)  to  secure 
an  aliquot  of  serum  from  original 
diagnostic  HIV  tests  and  have  it  shipped 
to  the  state  public  health  laboratory  or 
an  appropriately  designated  lab  that  is 
authorized  to  store  specimens  for  the 
area  health  department. 

e.  Identify',  in  a  timely  fashion,  which 
diagnostic  specimens  represent  HIV 
infection  cases  new  to  the  State  HIV 
Surveillance  system. 

f.  Prepare  and  transport  aliquots  of 
serum  from  the  original  diagnostic  HIV 
test  of  new  HIV  infection  cases  from  the 
state  public  health  laboratory-  to  a  CDC 
designated  STARHS  testing  laboratory. 

g.  Obtain  adequate  information  on 
HIV  testing  history  from  a  sufficient 
number  of  persons  with  newly 
identified,  recent  HIV  infections, 
reported  from  private  and  public 
providers  to  allow  for  HIV  incidence 
estimation.  The  sources  and  methods  for 
acquiring  this  testing  historv 
information,  and  the  procedures  for 
linking,  or  unlinking,  these  data  from 
surveillance  records  with  personal 
identifiers  when  computing  incidence 
estimates  will  be  developed 
collaboratively  with  CDC. 

h.  In  some  areas  results  from 
investigational  tests  such  as  STARHS 
may  be  linked  to  identifv'ing 
information  on  individual  patients. 
These  protocols  must  be  approved  by  a 
local  IRB.  and  undergo  review  by  CDC 
and  the  Food  and  Drug  Administration 
(FDA)  before  they  can  be  implemented. 

i.  On  at  least  a  monthly  basis,  report 
to  CDC  the  data  necessary  to  conduct 
incidence  surveillance  using  either 
standardized  software  or  according  to 
data  submission  standards  provided  by 
CDC. 

j.  Areas  conducting  HIV  incidence 
surveillance  have  the  unique  capacity  to 
identify'  active  transmission  of  atypical 
strains  of  HIV,  including  antiretroviral 
drug  resistant  virus.  As  part  of 
incidence  surveillance,  areas  may 
collaborate  with  CDC  to  develop 
procedures  for  obtaining  the  appropriate 
specimens  to  monitor  transmission  of 
such  atypical  strains. 

k.  Maintain  a  secure  environment  to 
protect  the  security  and  confidentiality 
of  data  obtained  during  this  surveillance 
activity. 

1.  All  applicants  are  required  to  attend 
CDC-sponsored  conferences  and 
workshops  consistent  with  recipient 
activities  in  accordance  with  the  budget 
allocated. 

In  a  cooperative  agreement.  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows; 
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a.  Provide  training  in  HIV  incidence 
surveillance  and  estimation 
methodologv. 

b.  Provide  laboratory  training  that 
includes  current  scientific  and  technical 
information  required  to  obtain,  ship, 
and  process  specimens  according  to 
existing  standards  of  safety  in  order  to 
obtain  reliable  results  for  incidence 
estimation. 

c.  Coordinate  and  convene 
conferences,  provide  guidelines, 
provide  technical  assistance  for 
development  as  well  as  review  and 
approval  of  protocols,  develop  materials 
such  as  model  consent  forms  and 
procedural  standards  for  the  conduct  of 
incidence  surveillance  program 
activities.  CDC  will  communicate 
regularly  with  recipients  to  develop, 
refine,  and  disseminate  HIV  information 
that  describes  effective  methods  to  carr\- 
out  program  activities  and  monitor 
progress. 

d.  Provide  support  in  the  form  of 
technical  assistance,  and  where 
necessary-  and  available,  supplemental 
funding  to  establish  and  maintain 
information  systems  adequate  for 
collecting,  transferring  and  evaluating 
HIV  incidence  surveillance  data. 

e.  Provide  technical  assistance  for 
activities  designed  to  assess  and 
monitor  the  active  transmission  of 
atypical  strains  of  HIV.  including 
antiretroviral  resistant  virus. 

f.  Participate  in  the  analysis  and 
dissemination  of  information  and  data 
from  these  program  activities. 

g.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations,  including  the  impact  of 
incidence  data  on  the  development  of 
public  policy  and  on  targeting  and 
evaluating  HIV  Prevention  Community 
Planning  activities. 

h.  Maintain  a  secure  and  confidential 
national  data  system  for  HIV  Incidence 
Surveillance  and  estimation. 

i.  Coordinate  the  identification  and 
interaction  between  areas  supported  to 
conduct  HIV  incidence  surveillance  and 
designated  CDC  STARHS  laboratories. 

j.  Conduct  at  least  one  site  visit  during 
a  program  announcement  funding 
period  to  each  grantee  to  assess  progress 
tow-ard  meeting  program  objectives  and 
provide  such  technical  assistance  as  is 
necessar\'  as  determined  bv  the  grantee 
and  CDC. 

k.  Provide  technical  assistance  in  the 
area  of  information  technology  to  assure 
that  reporting  areas  using  electronic 
transfer  of  HIV/AIDS  surveillance  data: 

(1)  Adhere  to  appropriate 
confidentiality  and  security  procedures: 

(2)  execute  the  necessarv  data 
management  and  analytic  procedures  to 
assure  data  integrity  and  accuracy;  and 


(3)  provide  guidance  to  grantees  in 
obtaining  equipment  that  has  the 
necessary  tecknologic  capabilities  to 
process  and  transfer  data  using  either 
CDC  provided  software  or  according  to 
standards  developed  by  CDC  for 
reporting  to  the  national  svstem. 
Supplemental  funds  may  be  provided 
by  CDC  contingent  on  the  availability  r ; 
funds  and  the  magnitude  of  the 
identified  requirements  for  information 
technology  improvements  in  areas  that 
do  not  currently  have  adequate 
infrastructure  to  manage  data  according 
to  current  or  emerging  CDC 
specifications. 

1.  Coordinate  with  recipients  and 
private  and  public  health  laboratories  to 
promote  the  efficient  transport  and 
processing  of  diagnostic  specimens  for 
identification  of  newly  diagnosed 
persons  and  execution  of  STARHS,  or 
other  CDC  approved  testing  for  recent 
HIV  infections. 

Part  III.  Capacity  Building  for 
Epidemiologic  and  Progranrt  Evaluation 
Activities 

Recipient  Activities 

a.  Employ  and  sufficiently  support 
trained  staff  who  will  develop  or 
enhance  the  recipient's  capacity  to  plan 
and  conduct  epidemiologic  and  program 
evaluation  activities  in  collaboration 
and  coordination  with  CDC.  and  state 
and  local  HIV  prevention  and  care 
community  planning  groups:  and 

b.  Promote  uses  of  the  HIV,  AIDS 
surveillance,  program,  and  other  health- 
related  data  for  the  planning  and 
evaluation  of  HI\'  prevention  and  care 
services.  These  uses  should  address  two 
components: 

(1)  Epidemiologic  activities.  These 
activities  should  include  providing  or 
recommending  the  use  of  HIV/AIDS  and 
other  public  health  sur\'eillance  data. 
Activities  should  also  include  the 
analysis,  interpretation,  and 
presentation  of  these  data  in  describing 
the  HIV/AIDS  epidemic  in  the 
recipient's  jurisdiction  in  terms  of  socio- 
demographic.  geographic,  behavioral, 
and  clinical  characteristics  for  use  in  the 
epidemiologic  profile  for  HIV 
prevention  and  care  community 
planning. 

(2)  Program  evaluation  activities. 
These  activities  should  include 
collecting,  analyzing,  and  reporting 
process  and  outcome  data  that  can  be 
used: 

(a)  To  assess  the  effectiveness  of 
various  types  of  interventions. 

(b)  To  monitor  achievement  of  the 
health  department's  goals  and 
objectives. 

(c)  To  provide  program  data  to  CDC  in 
appropriate  and  useful  formats  so  that 


data  may  be  aggregated  by  CDC  to 
monitor  progress  in  achieving  the  goals 
and  objectives  of  its  strategic  plan. 

(d)  To  assess  the  impact  of  HIV 
prevention  efforts  in  health  department 
jurisdictions. 

c.  All  applicants  are  required  to 
attend  CDC-sponsored  conferences  and 
workshops  consistent  with  recipient 
activities  in  accordance  with  the  budget 
allocated. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

a.  Develop  and  promote  the  use  of 
standard  guidelines  for  development  of 
epidemiologic  profiles  and  program 
evaluation  for  HI\'  prevention  and  care 
community  planning. 

b.  Assist  recipients  to  better  use  HIV/ 
AIDS  surveillance,  program,  and  other 
health-related  data  for  HIV  prevention 
and  care  community  planning  and  to 
evaluate  HfV'  prevention  program 
effectiveness. 

c.  Collaborate  with  recipiejits  to 
facilitate  the  use  of  surveillance, 
program,  and  other  health-related  data 
to  monitor  achievement  of  CDC  and 
HRSA  prevention  and  care  planning 
goals  and  objectives. 

d.  Assist  recipients  to  use 
surveillance,  evaluation,  and  other 
health-related  data  to  assess  the  impacts 
of  HFV'  prevention  efforts  (e.g.,  to  inform 
policy  and  service  delivery  issues). 

e.  Collaborate  with  grantees  to  ensure 
appropriate  transfer  of  data. 

Part  IV.  Enhanced  Surveillance  for 
Perinatal  Prevention 

Recipient  Activities 

Implement  and  continue  surveillance 
for  perinatal  HFV'  exposure  and  pediatric 
HIV  infection  by  performing  the 
following  activities: 

a.  Conduct  medical  record  review  of 
mother/infant  pairs  and  longitudinal 
follow-up  of  all  HIV  exposed  children  to 
ascertain  knowledge  of  maternal  HIV 
infection  status  before  birth.  HFV' 
incidence.  AIDS  incidence,  and  death, 
the  use  of  maternal  and  neonatal  ZDV 
and  its  efficacy  in  preventing  HIV 
transmission,  and  the  use  of  other 
antiretroviral  medications. 

b.  Conduct  medical  record  review  to 
evaluate  recommendations  for 
opportunistic  infection  prophylaxis  and 
initiation  of  HIV  evaluation  and 
treatment  in  children. 

c.  Assess  potential  adverse  outcomes 
of  antiretroviral  exposure  among 
infected  and  uninfected  children  in  the 
short  term  (e.g.,  birth  defects. 
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ascertained  through  record  reviews  and 

registrv'  matches)  and  in  the  long  term 
{f'.g..  by  matching  ti)  tumor  registries). 

d.  Match  HIV/AIDS  registries  to  birth 
registries  to  ensure  complete 
ascertainment  of  mother/infant  pairs. 

e.  Regularly  report  data  to  CDC  in  a 
secure  manner  using  CDCNprovided 
forms  and  software. 

f.  All  applicants  are  required  to  attend 
CDC-sponsored  conferences  and 
workshops  consistent  with  recipient 
activities  in  accordance  with  the  budget 
allocated. 

in  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

d.  Provide  training  in  surveillance 
methodology,  study  methodology,  and 
in  program  planning  and  management. 

h.  Provide  laboratory  training  that 
includes  current  scientific  and  technical 
information  about  the  practical  and  the 
theoretical  sensitivity  and  specificity  of 
the  different  serological  tests. 

c.  Develop,  refine,  and  disseminate 
HIV' AIDS  surveillance  program 
informdticm  that  describes  effective 
methods  to  carry  out  program  activities 
and  monitor  progress. 

d.  Provide:  (1)  Criteria  for  the 
surveillance  definition  of  nationally 
reported  HIV  infection/  disease;  (2)  case 
report  forms;  and  (,3)  assistance  in 
establishing  and  maintaining  the 
computerized  HARS. 

e.  Participate  in  the  analysis  and 
dissemination  of  information  and  data 
gathered  from  program  activities  and 
facilitate  the  transfer  and  utilization  of 
information  and  technology  among  all 
States  and  communities. 

f.  Provide  standardized  protocols, 
data  collection  forms,  and  computer 
software. 

g.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations,  including  the  impact  of 
enhanf:ed  perinatal  surveillance  data  on 
the  development  of  public  policy  and 
on  targeting  and  evaluating  HIV 
Prevention  Community  Planning 
activities. 

h.  Provide  standard  data  collection 
forms,  questionnaires,  and  computer 
software  for  the  supplemental 
surveillance  projects. 

i.  Disseminate  national  perinatal 
surveillance  data  for  public  health 
research  purposes  through  routine 
reports,  articles,  and  presentations. 

j.  Maintain  a  secure  and  confidential 
national  HIV/ AIDS  surveillance 
database. 


Part  V.  Laboratory  Testing  for  Recent 
HIV  Infection 

Recipient  Activities 

a.  Conduct  testing  according  to  the 
protocols  and  requirements  stipulated 
in  the  existing  CDC  IND  agreement. 

b.  Establi.sh  local  procedures  for 
specimen  testing  and  processing. 

c.  Conduct  quality  control  for  each 
run.  and  on  an  ongoing  basis, 
participate  in  CDC's  quality  assurance 
program.  Establish  quality  criteria  for 
inclusion  or  exclusion  of  testing  runs. 

d.  Establish  protocols  for 
collaborating  health  departments  for  the 
preparation  and  shipping  of  specimens. 
Laboratories  may  specify  the  type  of  vial 
and  conditions  for  acceptable 
specimens,  designate  the  days  of  the 
week  that  specimens  will  be  received, 
specify  how  specimens  will  be  labeled 
(label  type,  numbering  system, 
barcoding).  shipped,  and  the  format  for 
packing  lists. 

e.  Return  test  results  to  submitting 
health  department  within  seven  days  of 
receipt  of  specimen. 

f.  Develop  data  management  systems 
for  tracking  specimens,  raw  data 
including  control  values  and  specimen 
results  consistent  with  the  IND  protocol. 

g.  Ensure  the  confidentiality  of  data 
and  specimens. 

h.  Obtain,  from  collaborating  health 
departments,  protocols  and 
documentadon  of  institutional  review 
board  approval  (or  non-research 
determination)  that  allowed  for  the 
initial  specimen  collection  and  for 
incidence  testing.  Track  testing  results 
by  protocol  for  required  reports. 

i.  Conduct  testing  for  other  CDC 
supported  research  projects. 

j.  Establish  mechanism  for  tracking  all 
costs  (staff  time,  project  resources  and 
reagents)  associated  with  testing  for 
specimens  not  associated  with  national 
HIV  incidence. 

k.  All  applicants  are  required  to 
attend  CDC-sponsored  conferences  and 
workshops  consistent  with  recipient 
activities  in  accordance  with  the  budget 
allocated. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

a.  Provide  protocols  for  conducting 
tests  for  recent  HIV  infection. 

b.  Facilitate  the  distribution  or 
designation  of  assigned  collaborating 
health  departments. to  ensure  optimal 
work  loads  for  funded  laboratories  and 
optimal  ability  to  return  results  in  a 
timely  manner. 

c.  Provide  proficiency  testing 
program. 


d.  Provide  resources  to  collaborating 
health  departments  for  the  collection, 
processing  and  shipping  of  specimens  to 
funded  laboratories. 

e.  Provide  technical  assistance  to 
laboratories  on  testing  methods. 

f.  Provide  computer  software  for 
interpretation  of  testing  results,  quality 
control  and  for  tracking  results  for 
required  reports. 

VI.  Behavioral  Surveillance 

Recipient  Activities 

a.  Collaborate  witJi  CDC  and  other 
funded  project  sites  in  the  design, 
implementation  and  evaluation  of 
proposed  activities.  Participate  in 
required  planning  meetings  with  other 
funded  sites  and  CDC  at  an  out  of  state 
location  to  be  determined  by  CDC  and 
grantees. 

b.  Collaborate  with  CDC  and  other 
funded  sites  to  develop  a  multi-site 
protocol  and  questionnaire. 

c.  Collaborate  with  CDC  in  the 
development  of  site  specific  operational 
plans. 

d.  Engage  Community  Based 
Organizations  (CBOs)  funded  directly  by 
CDC  or  by  States/cities  through  the 
Community  Planning  process, 
behavioral  scientists,  ethnographers, 
schools  of  public  health,  or  universities 
in  the  formative  research  and 
questionnaire  development. 

e.  Collaborate  with  local  HIV/AIDS 
prevention  program  to  assess  exposure 
to  and  use  of  HIV  prevention  programs. 

f.  Maintain  a  secure  environment  to 
protect  the  security  and  confidentiality 
of  data  obtained  in  this  activity. 

g.  Report  project  data  to  CDC  in  a 
timely  manner  according  to  established 
protocols  for  data  collection,  storage  and 
transfer. 

h.  Disseminate  study  data  for  use  in 
state/local  prevention,  and  in  treatment 
services  planning  and  evaluation. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

a.  Lead  the  development  of  a 
standardized  multi-site  protocol  and 
questionnaire. 

b.  Facilitate  the  development  of  site- 
specific  operational  plans. 

c.  Provide  training  in  the 
methodology  (including  formative 
research),  program  planning  and 
management. 

d.  Provide  technical  assistance  to 
support  implementation  of  agreed  upon 
methods  to  accomplish  project 
objectives. 

e.  Provide  assistance  in  establishing 
and  maintaining  the  computerized 
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database  to  record  information  collected 
in  this  activity 

f.  Participate  in  the  analysis  and 
dissemination  of  data.  Conduct  and/or 
coordinate  analyses  of  the  multi-site 
data  and  distribute  information  to 
support  national  HIV  prevention  efforts. 

g.  Lead  the  de\elopment  of  computer 
programs  to  evaluate  performance 
indicators  and  data  qualitv. 

h.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations.  Provide  timely  feedback  on 
reported  data  for  quality  assurance 
purposes, 

i.  Maintain  a  secure  and  confidential 
national  database. 

Part  VII.  Core  Sun'eillance  in  the  Pacific 
Island  Jurisdictions 

Recipient  Activities 

Plan  and  conduct  HIV/AIDS 
surveillance  activities  in  collaboration 
and  coordination  with  CDC.  and.  where 
appropriate,  with  professional 
associations;  heahh  care  providers  and 
institutions  serving,  diagnosing,  or 
providing  treatment  and  care  for 
persons  with  HIV' AIDS,  including 
facilities  or  organizations  providing 
HIV.  CD4+  lymphoc\-te  and  HIV-1 
Ribonucleic  Acid  Determination  [i.e. 
viral  load)  testing;  organizations  that 
ser\'e  persons  at  increased  risk  of  HIV/ 
AIDS  (e.g.,  drug  treatment  facilities. 
STD  clinics,  family  planning  agfencies, 
maternal  and  infant  care  programs, 
correctional  facilities);  community 
groups  and  organizations.  Specific  areas 
with  laboratories  capable  of  providing 
confirmatory  testing  services  (i.e. 
Western  Blot  or  IFA)  should  indicate  a 
willingness  and  describe  their  capacity 
to  serve  as  central  data  coordination 
areas  by  working  with  other  island 
jurisdictions  that  submit  specimens  for 
such  confirmator\'  testing.  These 
descriptions  should  include  a  process 
for  assuring  compliance  with  security 
and  confidentiality  requirements. 

Collaboration  with  CDC  includes 
attendance  at  meetings  and  workshops 
that  address  recipient  HIV/AIDS 
surveillance  activities  described  in  this 
announcement.  In  accordance  with 
available  funds,  all  applicants  should 
plan  to  attend  CDC-sponsored 
conferences  and  workshops  consistent 
with  recipient  activities. 

a.  Active  case  finding 

At  a  minimum,  all  recipients  shall 
conduct  active  case  finding  {i.e. 
soliciting  case  reports  in  a  timeh' 
manner  directly  from  potential  reporting 
sources)  in  appropriate  in-patient  and 
out-patient  facilities  ser\ing  HIV- 
infected  persons  and  in  laboratories, 
where  feasible  and  permitted  by  law. 


and  shall  conduct  a  systematic  review  of 
death  certificates.  Other  required 
components  of  active  surveillance 
programs  include  educating  providers 
on  their  reporting  responsibilities, 
establishing  on-going  communication 
with  all  reporting  sites  and  providing 
them  feedback,  conducting  routine 
visits  to  reporting  sources,  and 
establishing  awareness  of  and  support 
for  surveillance  activities.  The 
minimum  information  required  to  report 
a  case  of  HIV  infection  or  AIDS  to  CDC's 
HARS  is  the  alpha-numeric  (soundex) 
code  of  the  patient's  name  (patient  and 
physician  names  should  not  be 
submitted  to  CDC);  state-assigned 
patient  identifier  number;  HIV/ AIDS 
diagnosis  information,  including  date(s) 
of  diagnosis;  and  the  patient's  date  of 
birth,  race/ethnicity,  and  sex. 

An  additional  variable  that  is  critical 
to  ascertain  is  the  initial  CD4  count.  In 
an  effort  to  better  characterize  the  extent 
of  disease  at  diagnosis,  and  the  impact 
of  targeted  testing  efforts  on  identifying 
persons  early  in  the  course  of  their 
infections,  information  on  CD4  count  at 
initial  diagnosis  shall  be  collected.  This 
information  should  be  submitted  to  CDC 
as  part  of  the  case  record.  Information 
on  the  mode  of  HIV  exposure  is  also 
essential  in  order  to  monitor  epidemic 
trends  and  target  prevention 
interventions.  Therefore,  timely  follow- 
up  to  complete  risk  history  shall  be 
conducted. 

b.  Follow-up  investigations  of  cases/ 
populations  of  special  epidemiologic 
significance.  Recipients  shall  develop 
procedures  for  promptly  notif\'ing  CDC 
of  unusual  occurrences  of  HFV 
transmission  and  for  using  CDC- 
developed  protocols  and  criteria  to 
conduct  epidemiologic  and  laboratory 
investigations  of  cases  that  may  have 
rare  or  previously  unidentified  modes  of 
HIV  transmission,  unusual  clinical 
manifestations,  or  unusual  laboratory 
test  results.  These  include  transfusion 
and  transplant-related  cases,  cases  of 
HIV  transmitted  in  health  care  or  other 
occupational  settings,  cases  of  HI\'-2 
infection,  cases  transmitted  through 
female-to-female  sexual  contact,  cases 
with  potentially  unusual  HIV  strain 
variants,  and  cases  with  clinical 
evidence  of  HIV  infection  but  negative 
HIV  test  results. 

c.  Evaluation  of  the  performance  of 
the  surveillance  system. 

Recipients  shall  continue  to  assess  the 
quality  of  their  HIV/ AIDS  sur\'eillance 
system  and  the  data  generated  from  this 
set  of  activities.  Assessment  will 
continue  regardless  of  the  status  of.  or 
procedures  used,  to  conduct  HIV/AIDS 
sun'eillance  (e.g.  AIDS  or  HIV  reporting, 
or  name  or  code-based  reporting). 


Evaluation  activities  should  include 
critical  reviews  of  surveillance  methods 
and  redirection  of  resources  to  those 
case-finding  methods  that  are  the  most 
accurate  and  productive.  Using  the 
recommendations  published  in  'CDC 
Guidelines  for  National  Human 
Immunodeficiency  Virus  Case 
Surveillance,  Including  Monitoring  for 
Human  Immunodeficiencv  Virus 
Infection  and  Acquired 
Immunodeficiency  Syndrome  ", 
assessments  should  include  routine 
analysis  of  surveillance  data  to  discover 
possible  sources  of  under  reporting  and 
delays  in  reporting,  monitoring  data 
quality.  At  least  once  a  year,  recipients 
shall  routinely  re-abstract  demographic, 
risk,  laboraton,-.  and  clinical  data  from 
a  sample  of  records  to  assess  the  quality 
and  validity  of  information  collected. 

d.  Inter-island  and  inter-state 
reciprocal  notification  of  newly 
identified  HIV/AIDS  cases. 

Recipients  should  routinely  interact 
with  other  reporting  areas  to  assure 
coordinate  reporting  between  the  island 
jurisdictions  and  ensure  that  reciprocal 
notification  of  newly  identified  HIV/ 
AIDS  cases,  perinatal  exposure  cases, 
and  deaths  from  HIV  infection  is 
executed.  Routine  engagement  in  this 
activity  will  improve  the  efficiency  in 
reporting  to  CDC  and  minimize  the 
number  of  duplicate  case  reports  in  the 
national  data  system.  This 
communication  is  supported  by  the 
Council  of  State  and  Territorial 
Epidemiologists  (Position  Statement  01- 
ID-04).  It  should  be  carried  out  bv 
appropriately  trained  and  authorized 
surveillance  staff,  in  a  confidential 
manner  consistent  with  local  security, 
confidentiality  and  reporting  policies 
and  procedures.  Recipients  will  use  the 
same  system  for  reciprocal  notification 
of  HIV^  AIDS,  perinatal  HIV  exposure 
and  deaths  among  persons  with  HIV 
infection,  including  provision  of 
appropriate  identifying  information 
(e.g.,  name  or  other  identifier). 

e.  Analysis  and  dissemination  of  HIV/ 
AIDS  surveillance  data  and  promoting 
their  uses  of  prevention  and  health 
services  planning  and  evaluation. 

All  recipients  should  routinely 
disseminate  reports  of  aggregate 
surveillance  data  for  epidemic 
monitoring  and  education  of  the  public 
and  reporting  sources  and  should 
promote  uses  of  HTV/AIDS  sur\'eillance 
data  for  prevention  and  health  services 
planning  and  evaluation.  These 
activities  should  include:  providing 
HIV/ AIDS  surveillance  data  and 
ongoing  epidemiologic  assistance  to 
community  planning  groups; 
disseminating  sur\'eillance  data  through 
publications  and  presentations; 
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participating  in  planning  and 
implementation  meetings;  conducting 
analyses  to  monitor  trends,  assess  need 
for  hfalth-care  resources,  and  project 
the  future  impact  of  the  disease;  and 
providing  feedback  to  reporting  sources 
on  ways  in  which  the  surveillance  data 
have  been  used  to  promote  public 
health, 

f.  Reporting  of  data  using  CDC 
standards  and  software. 

Recipients  should  ensure  that  data 
collection  forms  used  to  submit  case 
reports  from  laboratories,  clinica' 
records,  and  patient  interviews  contain 
CDCs  recommended  standard  data 
elements/questions  on  HIV  testing 
behaviors,  risk/ exposure  behaviors,  and 
treatment  access/adherence  behaviors. 

g.  Security 

Consistent  with  "Appendix  C"  of 
CDCs  "Guidelines  for  HIV/AIDS 
Surveillance,"  recipients  must  ensure 
that  the  program  requirements  detailed 
in  the  Security  Standards  are  attained  as 
indicated  by  the  signature  of  the  Overall 
Responsible  Party  (ORP)  on  the  attached 
form.  HIV/ AIDS  surveillance  funds  will 
be  restricted  unless  the  signed  ORP  form 
has  been  submitted  to  CDC. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

a.  Provide  training  in  surveillance 
methods,  study  methods,  and 
surveillance  program  planning  and 
management. 

b.  Provide  laboratory  training  that 
includes  current  scientific  and  technical 
information  about  the  practical  and  the 
theoretical  sensitivity  and  specificity  of 
the  different  serological  tests. 

c.  Coordinate  and  convene 
conferences,  develop  routine 
communications,  provide  guidelines 
and  standards  for  the  conduct  of 
sur\'eillance  program  activities,  and 
communicate  with  recipients  to 
develop,  refine,  and  disseminate  HIV/ 
AIDS  surveillance  program  information 
that  describes  effective  methods  to  carrv 
out  program  activities  and  monitor 
progress. 

d.  Provide:  (1)  Criteria  for  the 
surveillance  definition  of  nationally 
reported  HIV  infection/disease 
(including  AIDS),  (2)  prototype  (model) 
case  report  forms,  and  (3)  assistance  in 
establishing  and  maintaining  software 
for  collecting,  transferring  and 
evaluating  HIV/AIDS  surveillance  data. 

e.  Participate  in  the  analysis  and 
dissemination  of  information  and  data 
gathered  from  program  activities  and 
facilitate  the  transfer  and  utilization  of 


information  and  technology  among  all 
States  and  communities. 

f.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  program 
operations,  including  the  impact  of 
surveillance  data  on  the  development  of 
public  policy  and  on  targeting  and 
evaluating  HIV  Prevention  Community 
Planning  activities, 

g.  Assist  areas  to  better  use  the 
national  HIV/AIDS  surveillance  data 
provided  to  CDC  by  areas  for  public 
health  policy  formulation;  obtaining  and 
allocating  federal  resources  for  HIV/ 
AIDS  surveillance,  prevention,  and  care; 
and  evaluation  of  national  public  health 
recommendations.  Promote  and 
facilitate  coordination  of  CDC 
surveillance  data  and  activities  with 
other  CDC  programs  and  other  agencies 
of  the  federal  government. 

h.  Provide  techniced  assistance  in  the 
area  of  data  storage  and  management  to 
assure  that  reporting  areas:  (1)  Adhere  to 
appropriate  confidentiality  and  security 
procedures;  and  (2)  execute  the 
necessary  data  management  and 
analytic  procedures  to  assure  data 
integrity  and  accuracy. 

i.  Disseminate  national  surveillance 
data  for  public  health  research  purposes 
through  routine  reports,  articles  in 
books  and  peer-reviewed  journals,  and 
presentations. 

j.  Maintain  a  seciure  and  confidential 
national  HIV/AIDS  surveillance 
database. 

II.  Award  Information 

Type  of  Award:  Cooperative 
Agreement. 

CDC  involvement  in  this  program  is 
listed  in  the  Activities  Section  above. 

Part  I.  Core  Surveillance 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
$34,000,000. 

Approximate  Number  of  Awards:  65, 

Approximate  Average  Award: 
5500,000. 

Floor  of  Award  Range:  $9,000  to 
$4,000,000, 

Ceiling  of  Award  Range:  $4,000,000. 

Anticipated  Award  Date:  April  1, 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length:  2  years  and  9 
months. 

Considerations  for  Funding  Levels: 
All  technically  acceptable  applications 
will  be  funded.  The  following  items  are 
general  considerations  that  will  affect 
decisions  on  funding  levels. 

1.  Greatest  consideration  will  be  given 
to  areas  with  an  HIV  case  reporting 
system  as  of  the  due  date  of  this 
application. 

2.  Areas  that  do  not  meet  criterion 
one,  but  have  a  written  plan  with 


established  regulations  or  laws  that  will 
enable  HIV  case  reporting  to  be  in  place 
as  of  April  1,  2004  will  receive  greater 
consideration  than  areas  with  no 
immediate  plans  for  implementation  of 
such  a  reporting  system, 

3.  The  presence  of  at  least  one  Rvan 
White  Title  I  Eligible  Metropolitan  Area 
(EMA)  within  the  jurisdiction  of  the 
applicant. 

4.  The  applicant's  description  of: 

(a)  Surveillance  evaluation  activities 
that  are  in  place. 

fb)  Information  from  surveillance 
evaluation  activities  demonstrating  that 
the  HIV  case  reporting  system  meets  the 
minimum  performance  standards  for 
HIV  case  reporting  published  in  "CDC 
Guidelines  for  National  Human 
Immunodeficiency  Virus  Case 
Surveillance,  Including  Monitoring  for 
Human  Immunodeficiency  Virus 
Infection  and  Acquired 
Immunodeficiency  Syndrome".  These 
standards  are  summarized  in 
Attachment  A  (as  posted  with  this 
announcement  on  the  CDC  Web  site.) 

5.  Additional  programmatic 
consideration  will  be  based  on  increases 
or  decreases  in  the  volume  of  reported 
cases  of  HIV  or  AIDS  and  their 
implications  for  HIV/AIDS  surveillance 
program  activities. 

Part  U.  HTV  Incidence  Surveillance 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
$15,000,000. 

Approximate  Number  of  Awards:  35. 

Approximate  Average  Award: 
5250,000. 

Floor  of  Award  Range:  $130,000  to 
$790,000. 

Ceiling  of  Award  Range:  $790,000. 

Anticipated  Award  Date:  April  1, 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length :  2  years  and  9 
months. 

Consideration  for  Funding  Levels:  All 
technically  acceptable  applications  will 
be  funded.  Funding  levels  will  be 
determined  by  a  formula  using  the 
highest  new  annual  AIDS  case  count 
estimated  for  either  of  the  two  most 
recent  calendar  years  available. 
Additional  programmatic  consideration 
will  be  based  on  trends  in  reported 
cases  of  HIV  and  the  implications  for 
HIV  Incidence  surveillance  program 
activities. 

Part  III.  Capacity  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities 

Fiscal  Year  Funds:  2004. 
Approximate  Total  Funding: 
$2,100,000. 
Approximate  Number  of  Awards:  21. 
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Approximate  Average  Award: 
SIOO.OOO. 

Floor  of  Award  Range:  None. 

Ceiling  of  Award  Range:  Si  00.000 

Anticipated  Award  Date:  April  1, 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length:  2  years  and  9 
months. 

Consideration  for  Funding  Levels:  All 
technically  acceptable  applications  will 
be  funded. 

Part  A'.  Enhanced  Surveillance  for 

Perinatal  Prevention 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
SI. 800. 000. 

Approximate  \umber  of  Awards:  20. 

Approximate  Average  Award: 
S82.000. 

Floor  of  Award  Range:  $30,000  to 
$200,000. 

Ceiling  of  Award  Range:  $200,000. 

Anticipated  Award  Date:  April  1, 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length:  2  years  and  9 
months. 

Funding  Preferences 

Because  Part  IV  is  competitive, 
applications  for  activity  under  this  Part 
will  be  evaluated  by  an  Objective 
Review  Panel.  Some  applicants  may  not 
be  funded. 

The  following  items  are  general 
considerations  that  will  affect  decisions 
on  funding  levels: 

1.  Greatest  preference  will  be  given  to 
areas  that  receive  categorical  funding 
from  CDC  for  perinatal  prevention 
program  activities. 

2.  Secondary  preference  will  be  given 
to  areas  that  possess  an  authorized 
reporting  system  for  pediatric  HIV 
exposure  as  well  as  adult,  adolescent, 
and  pediatric  HI\'  infection. 

3.  Additional  programmatic  funding 
considerations  will  be  based  on  the 
estimated  number  of  HI\'  infected 
women  giving  birth  (Source:  1994 
Survey  of  Childbearing  Women)  and  its 
implications  for  HIV/AIDS  surveillance 
program  activities. 

Part  W  Laboraton.-  Testing  for  Recent 
HA'  Infection 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
S800.000. 

Approximate  Xumber  of  Awards:  2  to 
3. 

Approximate  Average  Award: 
S320.000 

Floor  of  Award  Range:  $270,000  to 
S400.000. 

Ceiling  of  Award  Range:  $400,000. 

Anticipated  Award  Date:  .April  1, 
2004. 


Budget  Period  Length:  9  months. 
Project  Period  Length:  2  vears  and  9 
months. 

Funding  Preferences 

Because  Part  V  is  competitive, 
applications  for  activity  under  this  Part 
will  be  evaluated  by  an  independent 
review  panel  (formerly  Objective 
Review  Panel).  Some  applicants  may 
not  be  funded. 

Preference  will  be  given  to  sites  that 
achieve  the  best  distribution  and 
representation  of  geographic  regions 
(e.g.,  Northeast,  South,  and  West). 

Preference  will  be  given  to  areas  that 
demonstrate  the  greatest  degree  of 
automation  in  sample  processing  and 
testing. 

Part  VI.  Behavioral  Surveillance 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
$10,000,000. 

Approximate  Number  of  Awards:  25. 

Approximate  Average  Award: 
$400,000. 

Floor  of  Award  Range:  $350,000  to 
$450,000'. 

Ceiling  of  Award  Range:  $450,000. 

Anticipated  Award  Date:  April  1 , 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length:  2  years  and  9 
months. 

Consideration  for  Funding 

All  technically  acceptable 
applications  will  be  funded. 

Part  VII.  Core  Surveillance  in  the  Pacific 
Island  Jurisdictions 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
$100,000. 

Approximate  Number  of  Awards:  6. 

Approximate  Average  Award: 
517,500. 

Floor  of  Award  Range:  $10,000  to 
$25,000.  ' 

Ceiling  of  Award  Range:  $25,000. 

Anticipated  Award  Date:  April  1. 
2004. 

Budget  Period  Length:  9  months. 

Project  Period  Length:  2  years  and  9 
months. 

Considerations  for  Funding  Levels 

All  technically  acceptable 
applications  will  be  funded.  The 
following  items  are  general 
considerations  that  will  affect  decisions 
on  funding  levels. 

1.  Greatest  consideration  will  be  given 
to  areas  that  have  a  functional 
laboratory  physically  located  on  an 
island  within  the  funded  island 
jurisdiction  that  is  either  currently  able, 
or  could,  with  a  reasonable  investment 


in  the  appropriate  equipment,  accept, 
process,  and  distribute  results  for 
confirmatory  HIV  diagnostic  tests.  This 
laboratory  should  be  able  to  execute 
Western  Blot  or  immunofluoresence 
assay  (IFA)  tests.  The  health  department 
on  an  island  jurisdiction  with  such  a 
facility  should  be  able  to  serve  as  a 
central  data  collection  center  that 
coordinates  available  clinical 
information  on  cases  confirmed  through 
processing  of  specimens  from  other 
island  jurisdictions. 

2.  The  next  greatest  consideration  will 
be  given  to  areas  with  an  HIV  case 
reporting  system  as  of  the  due  date  of 
this  application. 

3.  Areas  that  do  not  meet  criterion 
one,  but  have  a  written  plan  with 
established  regulations  or  laws  that  will 
enable  HIV  case  reporting  to  be  in  place 
as  of  April  1 ,  2004  will  receive  greater 
consideration  than  areas  with  no 
immediate  plans  for  implementation  of 
such  a  reporting  system. 

4.  Additional  programmatic 
consideration  will  be  based  on  increases 
or  decreases  in  the  volume  of  reported 
cases  of  HIV  or  AIDS  and  their 
implications  for  HIV/AIDS  surveillance 
program  activities. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

III.  EligibiliU  Information 

Eligible  Applicants 

Part  I.  Core  Surveillance 

Applications  may  be  submitted  by 
health  departments  of  States,  U.S. 
territories  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  and  the  six 
independently-funded  city  health 
departments  of  Chicago,  Houston,  Los 
Angeles.  New  York  City,  Philadelphia, 
and  San  Francisco.  All  eligible 
applicants  for  core  HIV/AIDS 
surveillance  activities  will  be  funded. 
Funding  will  include  activities  that 
expand  the  uses  and  improve  the 
quality  of  HIV/AIDS  surveillance  data  to 
more  effectively  guide  public  health 
policy  and  provide  relevant  information 
necessary  to  direct  and  evaluate 
prevention  and  care  activities. 

Part  II.  HTV  Incidence  Surveillance 

In  order  to  ensure  execution  of  this 
complex  project,  and  provide  estimates 
for  incidence  that  possess  adequate 
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statistical  precision,  eligible  sites  must 
possess  HIV  reporting  systems,  and  they 
must  have  a  sufficient  number  of  reports 
on  new,  annual  HIV  diagnoses. 

Therefore,  eligibility  is  limited  to 
applicants  previously  funded  for  this 
activity  as  part  of  the  supplemental 
awards  piovided  through  Program 
Announcement  00005.  States  will  be 
eligible  regardless  of  the  AIDS  case 
count  if  there  is  an  independently 
funded  city  health  department  within 
the  State  that  has  either  been  previously 
funded,  or  will  be  funded  under  the. 
criteria  described  below. 

New  applicants  eligible  for  these 
funds  will  include  those  areas  which 
will  have  HIV  case  reporting  as  of  April 
1,  2004.  and  have,  according  to  the 
National  AIDS  Reporting  System 
maintained  by  CDC,  at  least  300  new 
AIDS  cases  in  either  of  the  calendar 
years  during  the  budget  period. 

The  known  eligible  sites  are: 
Alabama.  Arizona,  California,  Chicago, 
Colorado.  Connecticut,  District  of 
Columbia,  Florida.  Georgia,  Houston, 
Illinois.  Indiana,  Kentucky.  Los  Angeles, 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  Mississippi.  Missouri,  New 
Jersey.  New  York  State,  New  York  City, 
North  Carolina,  Ohio,  Oklahoma, 
Pennsylvania,  Philadelphia,  Puerto 
Rico,  San  Francisco.  South  Carolina, 
Tennessee,  Texas,  Virginia,  and 
Washington. 

Part  III  Capacity  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities 

Recipient  health  departments  must 
have  sufficient  disease  burden  for 
analytic  activities  to  provide 
information  with  sufficient  statistical 
and  epidemiologic  precision. 

Therefore,  assistance  will  be  provided 
to  moderate  morbidity  States  reporting 
from  240  to  1500  AIDS  cases  from  luly 
2000  through  [une  2001.  (Centers  for 
Disease  Control.  HFV/AIDS  Surveillaiice 
Report,  2000:13(no.l):6)  and  States  or 
territories  previously  funded  for  fewer 
than  five  of  the  lollowing  supplemental 
surveillance  projects. 

Projects  include  the  following  and 
correspond  to  the  appropriate  sections 
of  Part  II  of  FY2000"s  Program 
Announcement  00005  and  Activities 
One  through  Four  of  FY200rs  Program 
Announcement  00005B:  (1)  Adult/ 
Adolescent  Spectrum  of  Disease  (ASD); 
(2)  Survey  of  HIV  Disease  and  Care 
(SFTOC);  (3)  Survey  of  HIV  Disease  and 
Care  plus  Interview  Supplement 
(SHDC+);  (4)  Supplement  to  HIV/ AIDS 
Surveillance  (SHAS);  (5)  New- 
Supplemental  Interview  Projects:  (6) 
Enhanced  Surveillance  for  Perinatal 
Prevention;  (7J  Alternate  Approaches; 


(8)  Regional  Technical  Assistance 
Centers:  (9)  HIV  Testing  Survey;  and 
(10)  Estimation  of  HIV  incidence. 
Known  eligible  applicants  are: 
Alabama,  Arizona,  Connecticut, 
Delaware,  District  of  Columbia,  Georgia, 
Illinois,  Indiana,  Kentucky,  Louisiana, 
Massachusetts,  Mississippi,  Missouri, 
Nevada,  North  Carolina,  Ohio, 
Oklahoma,  Puerto  Rico,  South  Carolina, 
Tennessee,  and  Virginia. 

Part  rv.  Enhanced  Surveillance  for 
Perinatal  Prevention 

This  is  a  complex  activity  that 
requires  substantial  resources, 
commitment  on  the  part  of  the  affected 
surveillance  program,  and  a  sufficient 
number  of  events  to  provide  reasonably 
precise  assessments  of  the  effectiveness 
of  perinatal  prevention  efforts. 

Therefore,  eligible  applicants  are 
limited  to  the  high-morbidity  areas 
(estimated  60  or  more  HIV-positive 
women  giving  birth — Source:  1994 
Survey  of  Ghildbearing  Women) 
previously  funded  by  CDC  for  Enhanced 
Perinatal  Surveillance,  or  to  areas  that 
have  received  categorical  funding  from 
CDC  for  perinatal  HIV  prevention 
program  activities. 

Eligible  applicants  should  have 
implemented,  or  plan  to  implement, 
HIV  surveillance  for  adults  and  children 
(including  reporting  HIV-exposed 
infants)  as  an  extension  of  their  AIDS 
surveillance  activities,  by  April  1,  2004. 
If  this  has  not  occurred,  the  applicant 
may  propose  to  continue  to  conduct 
these  activities  in  selected  facilities 
serving  large  numbers  of  HIV-infected 
women  and  their  infants  using 
established  research  (i.e.,  IRB) 
procedures  for  case  ascertainment. 

Known  eligible  applicants  are: 
Alabama,  California,  Chicago, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Houston, 
Illinois,  Los  Angeles,  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
Mississippi,  New  Jersey,  New  York, 
New  York  City,  North  Carolina, 
Pennsylvania,  Philadelphia,  Puerto 
Rico,  Ohio,  Tennessee,  Texas,  Virginia, 
and  South  Carolina. 

Part  V.  Laboratory  Testing  for  Recent 
HIV  Infection 

Because  this  is  a  technically 
sophisticated  technique,  only 
laboratories  that  are  already 
participating  in  the  IND  with  prior 
experience  conducting  large  numbers  of 
STARHS  tests  and  documented 
proficiency  will  be  considered. 

Part  VI.  Behavioral  Surveillance 

Eligibilit>'  will  be  limited  to  the  State 
or  local  health  departments  which 


include  the  top  26  Metropolitan 
Statistical  Areas  (MSA's)  by  number  of 
people  living  with  AIDS  at  the  end  of 
2000  as  reported  in  "HIV/AIDS 
Surveillance  Supplemental  Report," 
(2002;8(No. 2:18-19)). 

These  are  the  directly  funded  city 
health  departments  of  Los  Angeles,  CA; 
San  Francisco,  CA;  Chicago,  IL:  New 
York  City,  NY;  Philadelphia,  PA; 
Houston.  TX;  and,  the  State  health 
departments  containing  the  following 
MSAs:  Phoenix,  AZ:  San  Diego,  CA; 
Denver,  CO;  New  Haven,  CT: 
Washington,  DC;  Miami,  and  Ft. 
Lauderdale,  FL;  Atlanta,  GA;  New 
Orleans,  LA;  Boston,  MA;  Baltimore, 
MD;  Detroit,  MI;  St.  Louis,  MO:  Las 
Vegas,  NV;  Newark,  NJ:  Nassau-Suffolk, 
NY;  San  Juan,  PR;  Dallas,  TX:  Norfolk, 
VA:  and,  Seattle,  WA. 

Projects  will  be  supported  only  within 
the  MSA  listed  and  only  within  the 
geographic  bounds  of  the  funded  entity 
(where  MSAs  extend  beyond  the 
jurisdiction  of  the  eligible  state  or  city 
health  department).  Recruitment  venues 
may  be  limited  to  the  geographic 
subdivision  [e.g.,  city,  county,  health 
district)  within  the  MSA  with  the 
highest  AIDS  morbidity  where  it  would 
be  impractical  to  conduct  surveillance    • 
in  the  entire  area. 

Part  VII.  Core  Surveillance  in  the  Pacific 
Island  Jurisdictions 

Applications  may  be  submitted  by 
health  departments  of  American  Samoa, 
Guam,  Marshall  Islands,  Palau,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  and  the  Federated  States  of 
Micronesia. 

All  technically  acceptable  applicants 
for  core  HIV/AIDS  surveillance 
activities  will  be  funded.  Funding  will 
include  activities  that  facilitate  the 
development  and  improvement  in  the 
quality  of  HIV/ AIDS  surveillance  data  to 
more  effectively  guide  public  health 
policy  and  provide  relevant  information 
necessary  to  direct  and  evaluate 
prevention  and  care  activities. 

Other  Eligibility  Requirements:  None. 

Cost  Sharing  or  Matching:  Matching 
funds  are  not  required  for  this  program. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

rv.  Application  and  Submission 
Information 

Hon  to  Obtain  Application  Forms:  To 
apply  for  this  funding  opportunity  use 
application  form  PHS  5161-1.  Forms  are 
available  on  the  CDC  Web  site,  at  the 
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following  Internet  address:  http:// 
HT^Tv-.  cdc.gov/od/pgo/form  info. htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  mav 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff 
at:  770-488-2700.  Application  forms 
can  be  mailed  to  vou. 

This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  pro\ided  in  the  application 
instructions.  If  there  are  discrepancies 
between  the  application  form 
instructions  and  the  program 
announcement,  adhere  to  the  guidance 
in  the  program  announcement. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  The  DUNS  number 
is  a  nine-digit  identification  number, 
which  uniquely  identifi^-s  business 
entities.  Obtaining  a  DUNS  number  is 
easy  and  there  is  no  charge.  To  obtain 
a  DUNS  number,  access  http:// 
^^^\\^\^■. dunandbradstreet.com  or  call  1- 
866-705-5711.  For  more  information, 
see  the  CDC  Web  site  at:  http:// 
ivw'w. cdc.gov/od/pgo/funding/ 
pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  number  field,  please  write  your 
DUNS  number  at  the  top  of  the  first 
page  of  your  application,  and/or  include 
your  DUNS  number  in  your  application 
cover  letter. 

Content  and  Form  of  Submission 

Application:  Applications  for 
activities  under  Section  I,  II.  Ill,  VI,  and 
VII  will  receive  a  Technical 
Acceptability  Review  Part  I\'  and  Part 
V  will  be  evaluated  separately  by  an 
independent  and  separate  objective 
review  panel.  To  facilitate  this  review, 
submit  separate  and  complete 
applications  for  each  activity  under 
Parts  I,  II,  III,  IV.  V.  VI,  and  VII  for 
which  you  are  applying,  including 
separate  budgets  and  narrative 
justifications,  that  can  stand  alone  as  an 
application  for  review  purposes. 

You  must  submit  a  signed  original 
and  two  copies  of  your  application 
forms.  You  must  include  a  project 
narrative  with  your  application  forms. 
Your  narrative  must  be  submitted  in  the 
following  format: 

Part  I.  Core  Surveillance 

•  Maximum  number  of  pages:  30 
pages  double  spaced,  including  up  to 
five  pages  of  program  plans  and  budgets 
for  years  2005  and  2006.  e.xcluding 
reports  and  appendices.  Applications 


with  narratives  in  excess  of  30  pages 
will  be  returned  to  the  applicant  and  not 
considered  for  funding. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  bel^w: 

1.  Program  Need  and  Resources. 

2.  Collaboration  and  Use  of  Data. 

3.  Objectives, 

4  Program  Plan  and  Methods  for 
Implementation, 

5,  Program  Evaluation  Plan, 

6,  Project  Management  and  Staffing 
Plan, 

7,  Budget, 

8,  Attachments. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

1,  Describe  proposed  active  case- 
finding  efforts,  follow-up  of  priority 
cases,  and  activities  that  promote  uses 
of  HIV  and  AIDS  surveillance  data  for 
prevention  planning, 

2,  Describe  procedures  for  criticallv 
reviewing  sur\'eillance  methodologies  to 
promote  efficient  and  effective  use  of 
resources,  disseminating  data  for  public 
health  purposes,  ensuring  that  the 
surveillance  program  contributes  to  the 
goals  and  public  health  mission  of  the 
health  department,  using  surveillance 
data  to  evaluate  the  effectiveness  of 
State/local  prevention  efforts,  policies, 
and  programs,  and  using  surveillance 
data  to  target  and  evaluate  proposed 
community-based  interventions. 

Also,  describe  proposed  activities  that 
will  facilitate  the  efficiency,  reliability, 
completeness  of  variables  and  accuracy 
of  HIV/AIDS  surveillance  data. 
Examples  of  such  activities  include 
procedures  that  facilitate  the 
identification  and  investigations  of 
cases  of  public  health  importance  (e.g. 
atypical  or  variant  HFV'  sub-types  or 
strains),  with  specific  outcomes  and  co- 
morbidities (e.g.,  persons  diagnosed 
concurrently  with  HIV  and  TB  or  HIV 
and  STDs).  or  collaborations  with 
prevention  and  care  partners  (e.g,. 
projects  to  assess  the  availability  of  data 
on  risk  behaviors  in  Prevention 
Counseling  and  Referral  Systems 
[PCRS).  or  assessment  of  the  validity  of 
CD4  or  viral  load  reporting  as  a  marker 
of  receiving  regular  care  and  treatment 
of  HIV). 

3,  If  HIV  case  surveillance  is.  or  will 
soon  be  implemented,  and  case  reports 


are  used  to  facilitate  voluntary 
prevention  referral  services  [e.g,  PCRS], 
or  conduct  registry-  matching  with  other 
public  health  programs  in  the  health 
department  (e,g,.  tuberculosis.  STD). 
document  steps  to  ensure  that  such 
practices  are  consistent  with  the 
Security  and  Confidentiality  Standards 
(as  published  in  "Appendix  C"  of  the 
Guidelines  for  HIV/AIDS  Sur\'eillance) 
and  consistent  with  CDC  and  State  or 
local  IRB  requirements  for  secondary 
uses  of  surveillance  data. 

4.  PCRS  can  be  conducted  without 
linkage  to  surveillance  information. 
Some  areas  may  elect  to  link 
surveillance  information  to  PCRS.  In 
areas  that  link  surveillance  reporting 
and  PCRS  activities.  CDC  recommends 
that  these  activities  should  be  evaluated 
to  assure  that  the  programmatic 
objectives  of  PCRS  are  attained  without 
unnecessarily  compromising 
community  and  provider  support  for 
surveillance  program  activities.  These 
evaluations  should  be  executed  in 
partnership  with  HIV  prevention 
programs.  Applicants  should  document 
that  such  evaluations  are  jointly  funded 
and  conducted  by  the  surveillance  and 
HIV/AIDS  prevention  program  staff 

5.  Descrioe  existing  evaluation 
activities  to  assess  the  performance 
attributes  of  the  HIV/AIDS  surveillance 
system  according  to  published  CDC 
recommendations  (Attachment  A).  This 
description  should  include  the  methods 
and  results  associated  with  efforts  to 
limit  the  number  of  inter-state 
duplication  of  HIV.  AIDS,  perinatal 
exposure  and  HFV  infection  deaths 
across  States,  and  intra-state  reporting 
areas  through  reciprocal  notification  of 
cases.  Provide  documentation  that  the 
applicant  will  collaborate  with  CDC  to 
conduct  evaluations  during  the  period 
of  this  cooperative  agreement  according 
to  established  and  validated  protocols 
developed  by  CDC. 

6.  Describe  State  laws,  rules,  or 
regulations  pertaining  to  the  protection 
or  release  of  surveillance  information; 
and  physical  security  of  hard  copies  and 
electronic  files  containing  confidential 
surveillance  information;  any  laws. 
rules,  regulations,  or  health  department 
policies  that  require  or  permit  the 
release  of  patient  identif\'ing 
information  collected  under  the  HIV/ 
AIDS  sur\'eillance  system  to  entities 
outside  of  the  public  health  department 
and  measures  the  health  department  has 
taken  to  ensure  that  the  confidentiality 
of  individuals  reported  to  the 
surveillance  system  is  protected  from 
further  or  unlawful  disclosure.  As  part 
of  the  application,  you  must  submit  a 
signed  copy  of  the  form  (Attachment  B) 
designating  the  GRP  and  attesting  that 
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all  Program  Requirements  as  stipulated 
in  the  Securitv  Standards  in  Appendix 
C  of  the  "Guidelines  for  HIV/AIDS 
Surveillance"  have  been  attained. 

7.  Provide  a  description  of  the 
personnel,  and  the  level  of  support 
provided  through  CDC  funding  for  each 
staff  person  involved  with  HIV/ AIDS 
core  surveillance  activities.  A 
description  of  the  experience,  training, 
credentials  and  activities  of  these  staff 
members  should  be  included. 
Curriculum  vitae  should  be  included  as 
attachments  to  the  application  for  those 
staff  members  occupving  supervisory, 
leadership,  and  advanced  technical  or 
scientific  positions. 

8.  Budget 

a.  In  the  travel  category,  include  a 
total  for  local  travel  and  a  total  for  out- 
of-state  travel. 

b.  The  following  information  is 
required  for  all  proposed  contracts: 
name  of  contractor,  period  of 
performance,  method  of  selection  (e.g.. 
competitive  or  sole  source),  description 
of  activities,  justification  for 
subcontracting,  and  itemized  budget. 

c.  Submit  a  single  budget  and 
justification  for  core  surveillance 
Recipient  Activities. 

Following  receipt  of  your  FY  2004 
award.  CDC  may  request  additional 
activity-  or  project-specific  budgetary 
information. 

Part  II  HIV  Incidence  Surveillance 

•  Maximum  number  of  pages:  20 
double  spaced,  including  up  to  five 
pages  of  program  plans  and  budgets  for 
years  ZOO.'i  and  2006  excluding  reports 
and  appendices.  Applications  with 
narratives  in  excess  of  20  pages  will  be 
returned  to  the  applicant  and  not 
considered  for  hinding. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8. ."5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  tmlv  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips:  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  below: 

1.  Program  Plan. 

2.  Objectives. 

3.  Methods  for  Implementation. 

4.  Program  Evaluation  Plan. 
.T.  Budget. 

6.  Attachments 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

1.  Describe  the  characteristics  of  the 
HIV  reporting  system  including 
regulations  or  statutes  that  authorize  the 


collection  of  HIV  data,  length  of  time  it 
has  been  in  place,  major  sources  of 
reports,  whether  laboratory  reporting 
exists,  and  if  so,  if  electronic  laboratory 
reporting  is  used.  This  description  must 
also  verify  that  diagnosed  HIV 
infections  are  reported  in  a  timely 
manner. 

2.  Describe  the  potential  ability  of  the 
surveillance  system  to  coordinate  with 
laboratory'  partners,  including  public 
health  laboratories  and  commercial 
laboratories  responsible  for  HIV  testing 
in  the  state,  to  obtain  aliquots  of  blood 
for  STARHS  testing. 

3.  How  the  recipient  will  collaborate 
with  CDC  to  assure  appropriate  and 
efficient  preparation  and  transport  from 
the  lab  of  diagnosis  to  the  public  health 
lab,  and  then  from  the  public  health  lab 
to  reference  laboratories  for  STARHS 
testing. 

4.  Describe  how  HIV  testing  histories 
will  be  obtained  (either  before  or  after 
STARHS  testing)  from  persons 
identified  as  recently  infected  by  the 
STARHS  assay,  or  its  equivalent.  The 
strategies  for  acquiring  these  data 
should  include  a  diverse  sample  of 
persons  from  public  and  private 
facilities  to  assure  representative  and 
adequately  precise  population-based 
estimates  for  incidence. 

5.  Describe  how  HIV  case  data  will  be 
linlted  to  results  from  laboratory 
specimens,  and  to  HIV  testing  history 
information. 

6.  In  addition  to  linking  STARHS 
results  to  information  in  the  HIV 
reporting  system,  in  some  settings  a  set 
of  specimens  will  be  tested  in  an 
unlinked  fashion.  Describe  how 
specimens  from  such  individuals  will 
be  anonymized,  and  data  for  this 
component  of  the  surveillance  system 
will  be  managed. 

7.  Describe  the  number,  activities, 
level  of  support  and  qualifications  of  the 
persormel  who  will  be  involved  in  the 
HIV  Incidence  Surveillance  program. 

8.  Budget 

a.  In  the  travel  category,  include  a 
total  for  local  travel  and  a  total  for  out- 
of-state  travel. 

b.  The  following  information  is 
required  for  all  proposed  contracts: 
name  of  contractor,  period  of 
performance,  method  of  selection  [e.g., 
competitive  or  sole  source),  description 
of  activities,  justification  for 
subcontracting,  and  itemized  budget. 

c.  Submit  a  single  budget  and 
justification  for  HIV  Incidence 
Surveillance  Recipient  Activities. 

Following  receipt  of  your  FY  2004 
award,  CDC  may  request  additional 
activity-  or  project-specific  budgetary 
information. 


Part  III.  Capacity'  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities 

•  Maximum  number  of  pages:  15 
double-spaced  pages  including  up  to 
five  pages  of  program  plans  for  years 
2005  and  2006,  excluding  reports  and 
appendices.  Applications  with 
narratives  in  excess  of  15  pages  will  be 
returned  to  the  applicant  and  not 
considered  for  funding. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  bv  rubber  bands 
or  metal  clips:  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  below: 

1.  Program  Need  and  Resources. 

2.  Plan  and  Objectives. 

3.  Methods.  ~ 

4.  Staffing. 

5.  Budget. 

6.  Attachments. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

Describe  how  staff  hired  for  this 
project  will: 

1.  Provide  on-going  assistance  in  the 
development  and  use  of  the 
epidemiologic  profile,  program,  and 
other  health-related  data  for  HIV 
prevention  and  care  cnmmunitv 
planning. 

2.  Assist  HIV  prevention  and  care 
community  planning  groups  with 
evaluation  activities. 

3.  Describe  the  number,  and  type  of 
activities,  the  level  of  support  and 
qualifications  of  the  personnel  who  will 
be  involved  in  the  HIV  Incidence 
Surveillance  program, 

4.  Budget 

a.  In  the  travel  category,  include  a 
total  for  local  travel  and  a  total  for  out- 
of-state  travel. 

b.  The  following  information  is 
required  for  all  proposed  contracts: 
name  of  contractor,  period  of 
performance,  method  of  selection  [e.g.. 
competitive  or  sole  source),  description 
of  activities,  justification  for 
subcontracting,  and  itemized  budget. 

c.  Submit  a  single  budget  and 
justification  for  Capacity  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities  Recipient  Activities. 
Following  receipt  of  your  FY  2004 
award,  CDC  may  request  additional 
activity-  or  project-specific  budgetary 
information. 
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Part  [V  Enhanced  Sun'eillance  for 
Perinatal  Prevention 

•  Maximum  number  of  pages:  The 
narrative  should  be  no  more  than  15 
double-spaced  pages,  including  up  to 
five  pages  of  program  plans  and  budgets 
for  years  2005  and  2006.  excluding 
reports  and  appendices.  Applications 
with  narratives  m  excess  of  15  pages 
will  be  returned  to  the  appficant  and  not 
considered  for  funding. 

•  Font  size,  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  below: 

1.  Program  Plan. 

2.  Objectives. 

3.  Methods. 

4.  Evaluation 

5.  Proposed  Data  Uses. 

6.  Staffing. 

7.  Budget. 

8.  Attachments. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

1.  Describe  the  current  ability  of 
surveillance  activities  to  collect 
information  on  all  HIV  exposed  infants 
and  HIV  infected  mothers.  Applicants 
that  will  not  implement  HIV  reporting 
to  include  HIV  exposure  reporting  by 
April  1,  2004  and  apply  for  a  time- 
limited  research  project  must  submit 
evidence  that  the  proposed  activity  will 
be  approved  bv  an  IRB  as  required  by 
CDC. 

2.  Describe  the  methods  that  will  be 
used  in  identifxing  and  linking  data  on 

~HIV  exposed  infants  and  HIV  infected 
mothers:  conducting  systematic  chart 
reviews  to  complete  abstraction  forms 
and  HIV/AIDS  case  report  forms; 
conducting  longitudinal  follow-up  of 
HIV  exposed  infants  to  ascertain 
infection  status  and  initiation  of  HIV 
related  treatment  and  care:  and 
assessing  short-and/or  long-term 
outcomes  in  HIV  exposed  infants. 

3.  Describe  the  methods  that  will  be 
used  in  evaluating  the  Enhanced 
Surveillance  of  Perinatal  Prevention 
activities,  to  include  a  description  of  the 
timeliness  and  completeness  of  data 
collection  and  submission  of  data  to 
CDC. 

4.  Describe  how  the  data  from 
Enhanced  Surveillance  of  Perinatal 
Prevention  will  be  coordinated  with  and 
used  to  improve  perinatal  prevention 
activities. 


5.  Describe  the  number,  activities, 
level  of  support  and  qualifications  of  the 
personnel  w'ho  will  be  involved  in  the 
Enhanced  Surveillance  of  Perinatal 
Prevention. 

6.  Budget 

a.  In  the  travel  category,  include  a 
total  for  local  travel  and  a  total  for  out- 
of-state  travel. 

b.  The  following  information  is 
required  for  all  proposed  contracts: 
name  of  contractor,  period  of 
performance,  method  of  selection  [e.g.. 
competitive  or  sole  source),  description 
of  activities,  justification  for 
subcontracting,  and  itemized  budget. 

c.  Submit  a  single  budget  and 
justification  for  Enhanced  Surveillance 
of  Perinatal  Prevention  Activities. 
Following  receipt  of  your  FY  2004 
award,  CDC  may  request  additional 
activity-or  project-specific  budgetary 
information. 

Part  V.  Laboratory  Testing  for  Recent 
HIV  Infection 

•  Maximum  number  of  pages:  The 
narrative  should  be  no  more  than  15 
double-spaced  pages  printed  on  one 
side,  including  up  to  five  pages  of 
program  plans  and  budgets  for  vears 
2005  and  2006  excluding  reports  and 
appendices.  Attachments  should  not 
exceed  an  additional  25  pages, 
including  budget  and  budget  narrative. 
Required  forms  do  not  count  toward 
page  limits.  Applications  with 
narratives  in  excess  of  15  pages  will  be 
returned  to  the  applicant  and  not 
considered  for  funding. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  below: 

1 .  Technical  Competence. 

2.  Capacity. 

3.  Evaluation 

4.  Staffing. 

5.  Budget. 

6.  Attachments 

VI.  Behavioral  Sur\  eiUance 

•  Maximum  number  of  pages:  The   . 
program  narrative  should  be  no  more 
than  15  double-spaced  pages. 
Attachments  should  not  exceed  an 
additional  25  pages,  including  budget 
and  budget  narrative.  Required  forms  do 
not  count  toward  page  limits. 
Applications  with  narratives  in  excess 
of  15  pages  will  be  returned  to  the 
applicant  and  not  considered  for 
funding. 


•  Fent  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow- 
the  format  below: 

1.  Program  Plan. 

2.  Objectives. 

3.  Methods. 

4.  Evaluation. 

5.  Proposed  Data  Uses. 

6.  Staffing. 

7.  Budget. 

8.  Attachments. 

Part  VII.  Core  Surveillance  in  the  Pacific 
Island  Jurisdictions 

•  Maximum  number  of  pages:  The 
narrative  should  be  no  more  than  15 
double-spaced  pages,  including  up  to 
five  pages  of  program  plans  and  budgets 
for  years  2005  and  2006,  e.xcluding 
reports  and  appendices.  Applications 
with  narratives  in  excess  of  30  pages 
will  be  returned  to  the  applicant  and  not 
considered  for  funding. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1  inch. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips:  not  bound  in  any  other  • 
way. 

Format: 

In  developing  this  Part  of  the 
application,  your  narrative  must  follow 
the  format  below: 

1.  Program  Need  and  Resources. 

2.  Collaboration  and  Use  of  Data. 

3.  Objectives. 

4.  Program  Plan  and  Methods  for 
Implementation. 

5.  Program  Evaluation  Plan. 

6.  Project  Management  and  Staffing 
Plan. 

7.  Budget. 

8.  Attachments. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

1 .  Describe  proposed  plans  for 
developing  active  case-finding  efforts, 
follow-up  of  priority  cases,  and 
activities  that  promote  uses  of  HFV  and 
AIDS  sur\'eillance  data  for  prevention 
planning. 

2.  Describe  procedures  for  critically 
reviewing  surveillance  methodologies  to 
promote  efficient  and  effective  use  of 
resources;  disseminating  data  for  public 
health  purposes;  ensuring  that  the 
surveillance  program  contributes  to  the 
goals  and  public  health  mission  of  the 
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health  department;  using  surveillance 
data  to  evaluate  the  effectiveness  of 
prevention  efforts,  policies,  and 
programs;  and  using  surveillance  data  to 
target  and  evaluate  proposed 
community-based  interventions. 

3.  Describe  existing  or  proposed 
assessment  activities  to  improve  the 
performance  attributes  of  the  HIV/AIDS 
surveillance  system.  This  description 
should  include  the  methods  to  improve 
the  completeness  of  reporting,  limit  the 
number  of  inter-island  duplicates  of 
HIV,  AIDS,  and  promote  the  accuracy  of 
the  data. 

4.  In  specific  areas  where  there  is 
laboratory  capacity  to  perform 
confirmatorv  testing  (i.e.  Western  Blot 
or  IFA)  describe  the  capacity  to  serve  as 
central  data  coordination  area  through 
collaboration  with  other  island 
jurisdictions  that  submit  specimens  for 
such  confirmatory'  testing.  These 
descriptions  should  include  a  process 
for  assuring  compliance  with  security 
and  confidentiality  requirements. 

5.  Describe  State  laws,  rules,  or 
regulations  pertaining  to  the  protection 
or  release  of  surveillance  information; 
physical  security  of  hard  copies  and 
electronic  files  containing  confidential 
surveillance  information;  any  laws, 
rules,  regulations,  or  health  department 
policies  that  require  or  permit  the 
release  of  patient  identifying 
information  collected  under  the  HIV/ 
AIDS  surveillance  system  to  entities 
outside  of  the  public  health  department 
and  measures  the  health  department  has 
taken  to  ensure  that  the  confidentiaJitv 
of  individuals  reported  to  the 
sur\eillance  system  is  protected  from 
furtlier  or  unlawful  disclosure.  As  part 
of  the  application,  you  must  submit  a 
signed  copy  of  the  form  (Attachment  B) 
designating  the  ORP  and  attesting  that 
all  Program  Requirements  as  stipulated 
in  the  Securitv  Standards  in  Appendix 
C  of  the  "Guidelines  for  HIV/ AIDS 
Surveillance"  have  been  attained. 

6.  Provide  a  description  of  the 
personnel,  and  the  level  of  support 
provided  through  CDC  funding  for  each 
staff  person  involved  with  HIV/ AIDS 
core  surveillance  activities.  A 
description  of  the  experience,  training, 
credentials  and  activities  of  these  staff 
members  should  be  included. 
Curriculum  vitae  should  be  included  as 
attachments  to  the  application  for  those 
staff  members  occupying  supervisory, 
leadership,  and  advanced  technical  or 
scientific  positions. 

7.  Budget 

a.  In  the  travel  category,  include  a 
total  for  local  travel  and  a  total  for  out- 
of-state  travel. 

b.  The  following  information  is 
required  for  all  proposed  contracts: 


name  of  contractor,  period  of 
performance,  method  of  selection  {e.g.. 
competitive  or  sole  source),  description 
of  activities,  justification  for 
subcontracting,  and  itemized  budget. 

c.  Submit  a  single  budget  and 
justification  for  core  surveillance 
Recipient  Activities.  Following  receipt 
of  your  CY  2004  award,  CDC  may 
request  additional  activity-or  project- 
specific  budgetar>'  information. 

Funding  Restrictions: 

Funding  restrictions,  which  must  be 
taken  into  account  while  writing  your 
budget  for  parts  I- VII  are  as  follows: 

•  Funds  are  awarded  for  a  specifically 
defined  purpose  described  in  this 
announcement  and  may  not  be  used  for 
any  other  purpose  or  program. 

•  Funds  may  be  used  to  support 
personnel  and  to  purchase  equipment, 
supplies,  and  services  directly  related  to 
project  activities. 

•  Funds  may  not  be  used  to  supplant 
State  or  local  health  department  funds 
available  for  HIV  Prevention  and 
Surveillance. 

•  Funds  may  not  be  used  to  provide 
direct  medical  care  or  prevention  case 
management. 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
your  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  of  age. 

Guidance  for  completing  your  budget 
can  be  found  on  the  CDC  Web  site,  at 
the  following  Internet  address:  http:// 
vwvav.  cdc.gov/od/pgo/funding/ 
budgetguide.htm. 

Submission  Date.  Time,  and  Address: 
Application  Deadline  Date:  January  16, 
2004. 

Application  Submission  Address: 
Submit  your  application  by  mail  or 
express  delivery  service  to: 

Technical  Information  Manageraent- 
PA#  04017.  CDC  Procurement  and 
Grants  Office,  2920  Brandywine  Road, 
Atlanta,  GA  30341. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  you  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carriers  guarantee. 


If  the  documentation  verifies  a  carrier 
problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

This  program  annoimcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that  you 
did  not  meet  the  submission 
requirements. 

If  you  have  a  question  about  the 
receipt  of  your  application,  first  contact 
your  courier.  If  you  still  have  a  question, 
contact  the  PGO-TIM  staff  at:  770--188- 
2700.  Before  calling,  please  wait  two  to 
three  days  after  the  application 
deadline.  This  will  allow  time  for 
applications  to  be  processed  and  logged. 
CDC  will  not  be  sending  post  cards 
acknowledging  receipt  of  applications. 

Intergovernmental  Review  of 
Applications 

Your  application  is  subject  to 
Intergovernmental  Review  of  Federal 
Programs,  as  governed  bv  Executive 
Order  (EO)  12372.  This  order  sets  up  a 
system  for  stale  and  local  governmental 
review  of  proposed  federal  assistance 
applications.  You  should  contact  your 
state  single  point  of  contact  (SPOC)  as 
early  as  possible  to  alert  the  SPOC  to 
prospective  applications,  and  to  receive 
instructions  on  your  state's  process. 
Click  on  the  following  link  to  get  the 
current  SPOC  list:  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html. 

V.  Application  Review  Information 

Review  Criteria:  You  are  required  to 
provide  measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Your  application  will  be  evaluated 
against  the  following  criteria: 

A  Technical  Acceptability  Review 
will  be  conducted  by  CDC  for  Parts  I,  II, 
III,  VI,  and  VII.  Parts  IV  and  V  will 
involve  Objective  Review  Panels.  The 
individual  "Parts"  are  further  discussed 
below. 
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Part  I.  Core  Surveillance 

The  following  criteria  will  be  used  to 
evaluate  applications  for  their  technical 
acceptability: 

1.  Program  Need  and  ResourcesrThe 
extent  to  which  the  applicant  describes 
the  requirements  for.  and  activities  of, 
the  HIV/ AIDS  surveillance  system  that 
includes  a  presentation  of  existing 
strengths  and  limitations.  The  extent  to 
which  this  overview  includes:  the 
program  need  in  terms  of  HIV/ AIDS 
morbidity  [i.e..  delineation  of  the  annual 
number  of  HIV/AIDS  cases  and  case 
rates);  extent  and  level  of  funding 
devoted  to  prevention,  treatment,  and 
care  programs  in  the  area  that  require 
HIV/ AIDS  surveillance  data  for  resource 
allocation  and  program  planning:  uses 
of  surveillance  data,  including  linkages 
to  public  health  program  activities  such 
as  PCRS:  ability  to  analyze  data  that 
allows  for  the  ident)fication  of  trends  in 
emerging  modes  of  HIV  transmission  (by 
various  demographic  indicators  and 
behaviors):  all  existing  and  potential 
sources  of  HIV/ AIDS  cases;  a 
description  of  HIV/AIDS  reporting 
procedures  and  resources  in  the  area 
including  a  presentation  of  data  items 
currently  collected;  ongoing  quality 
assurance  procedures  to  promote  data 
quality:  sources  of  funding  bevond 
federal  monies  provided  bv  CDC;  the 
flow  of  data  through  the  reporting 
system;  existing  policies  and  procedures 
that  are  written  and  implemented  for 
security,  confidentiality,  data 
dissemination  and  surveillance 
procedural  acti\ities:  educational  and 
training  activities  undertaken  to  develop 
and  enhance  the  skills  of  surveillance 
staff  and  staff  in  reporting  facilities;  a 
copy  of  the  most  recent  annual 
surveillance  report;  State  legislation 
and/or  regulations  pertaining  to  the 
reporting,  collection,  uses  and 
dissemination  of  HIV  AIDS  surveillance 
data. 

2.  Collaboration  and  Use  of  Data:  The 
extent  to  which  the  applicant  describes 
past,  current,  and  proposed 
collaboration  with:  the  relevant  HIV/ 
AIDS  organizations  and  agencies  within 
the  reporting  area;  CDC.  and  other  States 
or  national  organizations  involved  in 
coordinating  an<i  assuring  the  quality, 
completeness,  and  accuracy  of  HIV/ 
AIDS  surveillance  data;  locally  and 
Federally-funded  prevention,  treatment 
and  care  programs  suc:h  as  the  CDC 
prevention  programs  or  the  Rvan  White 
Care  Act;  and  the  extent  HIV/AIDS 
surveillance  data  are  used  to  assist 
public  and  private  partners  (e.g., 
community  planning  groups,  AIDS 
Service  Organizations)  as  a  guide  for 
allocating  Hl\'  prevention  and  care 


resources,  and  as  a  means  to  evaluate 
the  success  of  their  intpr%ention 
programs. 

3.  Proposed  Objectives:  The  extent  to 
which  program  objectives  are:  specific, 
measurable,  time-phased,  and  realistic; 
related  to  recipient  activities,  program 
purpose  and  program  activities;  derived 
from  needs  identified  in  the  resources 
and  needs  assessment;  and  consistent 
with  national  HIV/AIDS  surveillance 
program  objectives. 

4.  Program  Plan  and  Methods  for 
Implementation:  The  extent  to  which 
the  applicant  adequately  describes  the 
procedures  and  methods  to  be  used  to 
accomplish  the  program  objectives  for 
their  surveillance  program;  and 
describes  how  program  plans  and 
procedures  will  facilitate  achievement 
of  national  objectives  for  HIV/AIDS 
surveillance. 

5.  Program  Evaluation  Plan:  The 
applicant  provides  an  evaluation  plan 
that  is  appropriate  for  measuring 
progress  toward  program  area  and 
national  HIV/AIDS  surveillance 
objectives;  the  plan  should  include  a 
specified  time-line  and  methods  for 
identifying  promoters  and  barriers  to 
program  success. 

6.  Project  Management  and  Staffing 
Plan:  The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  identified 
training  needs  or  plan,  and  job 
descriptions  and  curricula  vitae  for  both 
proposed  and  current  staff  indicate 
ability  to  carry  out  the  purposes  of  the 
program, 

7.  Budget:  The  budget  is  reasonable, 
clearly  justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

Part  II.  HIV  Incidence  Surveillance 

1.  Program  Plan:  The  degree  to  which 
the  applicant  provides  evidence  of  their 
understanding  of  the  project  goals  and 
conceptual  background  through  the 
presentation  of  a  coherent  plan  that 
describes  all  the  necessar\^  activities  and 
personnel  needed  to  conduct  HIV 
Incidence  surveillance.  Quality  of  plans 
for  conducting  data  analysis  and 
presentation  showing  how  data  have 
been  and  will  be  used  to  improve  state 
and  local  HIV  prevention  programs  and 
HIV  services  and  care. 

2.  Objectives:  The  extent  to  which  the 
objectives  are  specific  (with  time 
frames),  realistic,  and  address  the 
required  recipient  activities. 

3.  Methods  for  Implementation:  The 
extent  to  which  the  applicant 
demonstrates  the  technical  capability  to 
conduct  the  project  using  the 
appropriate  data  collection  and  analytic 


methods.  Specific  technical  capabilities 
to  be  reviewed  for  each  project  include: 
The  ability  to  identify-  new  HIV 
infections  reported  to  the  sur\'eillance 
system  in  a  timely  manner; 
collaboration  with  laborator}-  partners, 
including  pubUc  health  laboratories  and 
commercial  laboratories  responsible  for 
HIV  testing  in  the  state,  to  obtain 
aliquots  of  blood  for  STARHS  testing; 
preparation  and  transport  of  specimens 
to  reference  laboratories  for  STARHS 
testing;  obtainment  of  sufficient  HW 
testing  histoPt'  information;  linkage  of 
HIV  case  data  to  laboratory  specimens, 
and  to  HIV  testing  history  information; 
and  in  areas  that  execute  unlinked 
STARHS.  the  extent  to  which  the 
methods  are  feasible  and  appropriate. 

4.  Program  Evaluation  Plan:  The 
applicant  provides  an  evaluation  plan 
that  is  appropriate  for  measuring 
progress  toward  program  area  and 
national  HIV  Incidence  surxeillance 
objectives;  the  plan  should  include  a 
specified  time-line  and  methods  for 
identifying  promoters  and  barriers  to 
program  success. 

5.  Budget:  The  budget  is  reasonable, 
clearly  justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

Part  III.  Capacity  Building  for 
Epidemiologic  and  Program  Evaluation 
Activities 

1.  Program  Need  and  Resources:  The 
extent  to  which  the  applicant  describes 
the  need  for  resources  to  achieve  the 
purpose.  The  detail  should  include  how 
awardees  will  collaborate  with  public 
and  private  partners  (such  as.  HIV 
prevention  and  care  community 
planning  groups  and  AIDS  ser\  ice 
organizations)  to  use  surveillance, 
program,  and  other  health-related  data 
to  enhance  community  planning, 
evaluation,  and  monitoring  achievement 
of  goals  and  objectives. 

2.  Plan  and  Objectives;  The  extent  to 
which  the  applicant  describes  its  plan 
for  achieving  the  purpose,  including 
presentation  of  goals,  objectives, 
activities,  and  time  frames  along  with 
narrative  discussion.  The  narrative 
discussion  should  include: 

a.  Objectives  for  the  collection,  use, 
analysis,  interpretation  of  surveillance, 
program,  and  other  health-related  data 
to  enhance  epidemiologic  and  program 
evaluation  activities. 

b.  Discussion  of  the  "Recipient 
Activities"  outlined  above. 

3.  Methods:  The  extent  to  w-hich  the 
applicant  describes  how  surxeillance 
and  other  health-related  data  will  be 
used  to  improve  epidemiologic  and 
program  evaluation  activities,  including, 
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but  not  limited  to.  prevention  and  care 
community  planning,  assessment  of 
prevention  program  effectiveness,  and 
the  monitoring  of  goals  and  objectives. 
Requests  should  include  discussion  of 
various  data  sets  a'nd  specific  studies 
that  may  be  available  to  assist  with 
assessment  of  the  impact  of  HIV 
prevention  activities  in  the  jurisdiction. 

4.  Staffing:  The  extent  to  which  the 
qualifications,  duties,  responsibilities, 
and  time  allocation  of  proposed  staff 
(including  potential  contractors)  are 
discussed,  and  how  these  attributes  are 
justified  and  appropriate  to  accomplish 
the  purpose  and  implement  the 
recipient  activities.  Discussion  should 
include  the  degree  to  which  proposed 
staff  will  be  able  to  provide  appropriate 
scientific  oversight  as  well  as 
programmatic  and  administrative 
support  for  the  proposed  activities. 

5.  Budget:  Budgets  will  be  assessed  to 
ensure  they  are  reasonable,  clearly 
justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

Part  rV.  Enhanced  Surveillance  for 
Perinatal  Prevention 

Note:  Applications  submitted  for  this  Part 
will  be  reviewed  by  an  independent  objective 
review  panel  appointed  by  CDC  that  will 
evaluate  each  application  against  the 
following  criteria: 

1.  Methods  (25  points):  The  extent  to 

which  the  applicant  demonstrates  technical 
capability  to  conduct  the  project  using  the 
appropriate  data  collection  and  analytic 
methods.  Specific  methods  for  accomplishing 
the  following  technical  activities  should  be 
described: 

a.  Identifying  and  linking  data  on  related 
infected  mothers  and  HIV  exposed  children. 

b.  Conducting  systematic  chart  reviews, 
abstraction  forms  and  HIV/ AIDS  case  report 
forms. 

c.  Conducting  longitudinal  follow-up  of 
HIV-exposed  infants  to  ascertain  infection 
status  and  initiation  of  HIV  related  treatment 
and  care. 

d.  Past  ability  to  conduct  the  project 
including  a  description  of  the  timeliness  and 
completeness  of  data  collection  and 
submission  on  mother-infant  pairs. 

2.  Program  Plan  (20  points):  The  extent  to 
which  the  applicant  provides  a  clear  and 
feasible  plan  for  enhancing  surveillance 
activities  for  children  and  women  by 
expanding  core  perinatal  surveillance  by 
collecting  data: 

a.  On  all  children  born  to  HIV-infected 
women  (including  zidovudine  (ZDV)  and 
other  antiretroviral  therapy  used  during 
pregnancy,  at  labor  or  deliver\',  and  to  the 
neonate;  opportunistic  infection  prophylaxis; 
initiation  of  HIV  evaluation  and  care;  HTV 
infection  status;  and  short  as  well  as  long- 
term  outcomes  in  antiretroviral  exposed  and 
unexposed  children). 


b.  On  HIV-infected  women  who  deliver  a 
live  infant,  to  assess  the  counseling  and 
therapy  they  received  during  pregnancy,  the 
date  of  their  HIV  diagnosis,  dates  of  initiation 
of  prenatal  care,  dates  of  initiation  of  ZDV 
and  other  antiretroviral  therapy,  pregnancy 
outcomes,  stage  of  HIV  disease,  and  HIV  risk 
behaviors. 

c.  Applicants  that  will  not  implement  HIV 
reporting  by  April  1,  2004  and  apply  for  a 
time-limited  research  project  must  submit 
evidence  that  the  proposed  activity  will  be 
approved  by  an  IRB  as  required  by  CDC. 

3.  Objectives  (15  points):  The  extent  to 
which  the  objectives  are  specific  (with  time 
frames),  realistic,  and  address  the  required 
recipient  activities. 

4.  Evaluation  (15  points):  The  extent  to 
which  realistic  plans  for  evaluation  of  project 
activities  have  been  developed,  and  the 
quality  of  such  plans.  Includes  a  description 
of  the  timeliness  of  the  system  and  the 
completeness  of  ascertainment  of  mother- 
infant  pairs. 

5.  Proposed  Data  Uses  (15  points):  The 
extent  to  which  data  have,  or  will,  assist  in 
HIV  prevention  and  care  activities,  so  that 
these  data  are  used  for  formulating  public 
health  strategies  and  targeting  resources.  In 
areas  that  received  categorical  CDC  funding 
for  perinatal  prevention  activities,  the  extent 
to  which  the  applicant  describes  how  the 
data  from  this  system  will  be  coordinated 
with  and  be  used  to  improve  these  activities. 

6.  Staffing  (10  points):  The  extent  to  which 
proposed  staffing,  organizational  structure, 
staff  experience  and  background,  identified 
training  needs  or  plan,  and  job  descriptions 
and  curricula  vitae  for  both  proposed  and       « 
current  staff  indicate  ability  to  carry  out  the 
purposes  of  the  program. 

7.  Budget  (not  scored):  The  extent  to  which 
the  budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  All  budget  categories  should  be 
itemized. 

Part  V.  Laboratory  Testing  for  Recent 
HIV  Infection 

Note:  Applications  submitted  for  this  Part 
will  be  reviewed  by  an  independent  objective 
review  panel  appointed  by  CDC  that  will    . 
evaluate  each  application  against  the 
following  criteria: 

1.  Technical  Competence  (40  points): 
Abibty  to  perform  the  assay  for  incident  HTV 
infection  with  an  extremely  high  degree  of 
reliability,  as  evidenced  by  previous 
successful  proficiency  conducting  this  test 
and  demonstrated  satisfactory  participation 
in  the  CDC  quality  assurance  program  for  this 
test.  Applicants  should  include  quality 
control  charts  from  actual  testing  conducted 
over  the  most  recent  three  months. 

2.  Capacity  (40  points):  Ability  to  process 
and  test  at  least  6,000  specimens  per  month, 
using  acceptable  automated  testing 
equipment  and  protocols.  Ability  to  track 
receipt  of  specimens  and  report  results 
within  seven  days  of  receipt  of  specimen 
using  appropriate  data  and  specimen 
management  systems.  Availability  of 
adequate,  dedicated  laboratory  space  and 
equipment  for  receipt,  testing  and  short-term 
storage  of  a  large  volume  of  specimens. 


3.  Staff  capabilities  and  Project  Oversight 
(20  points):  Demonstrates  inclusion  of 
scientific  oversight  as  appropriate  for  the 
complexity  of  the  proposed  activities,  as 
evidenced  by:  (a)  Project  administration 
plans;  (b)  ability  to  recruit,  hire,  and  train 
appropriate  number  and  type  of  personnel  to 
conduct  a  large  number  of  highly  complex 
tests;  and  Ic)  qualifications,  research  and 
laboratory  experience  of  the  staff  who  will 
participate  in  this  project  documented  in 
attached  CVs  of  key  staff  This  includes 
evidence  of  ability  to  collaborate  and  conduct 
testing  for  external,  collaborating 
organization  (e.g.,  documentation  from  state 
health  departments  for  which  they  have 
conducted  testing  in  the  past)  including 
attached  letters  of  support  from  current 
collaborators  and  a  letter  from  the  State  or 
City  health  department  human  resources 
office  director  confirming  their  ability  to 
recruit  and  hire  appropriate  staff  within  three 
months  of  the  start  of  the  funding. 

4.  Budget  (Not  scored):  The  extent  to  which 
the  budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds. 

Part  VI.  Behavioral  Surveillance 

The  technical  acceptability  of  the 
application  will  be  evaluated  based  on 
the  following  criteria: 

1.  The  degree  to  which  the  applicant 
provides  evidence  of  their 
understanding  of  the  project  protocol 
and  objectives.  The  extent  to  which 
plans  for  evaluation  of  project  activities 
have  been  developed  and  are  realistic. 
Quality  of  plans  for  data  analysis  and 
presentation  showing  how  data  have 
been  and  will  be  used  to  improve  state 
and  local  HIV  prevention  programs  and 
HIV  services  and  care. 

2.  The  extent  to  which  the  applicant 
provides  evidence  of  their  ability  to 
implement  study  methodology.  The 
extent  to  which  the  applicant  provides 
evidence  of  their  ability  to  recruit/ 
sample  500  MSM  and  500  IDUs  within 
the  budget  period. 

3.  The  quality  of  the  applicant's  plan 
to  develop,  implement  and  administer 
the  project  operations  and  the  degree  to 
which  the  objectives  and  time  schedules 
are  reasonable,  time-phased  and 
appropriate  for  accomplishing  project 
activities.  The  quality  of  the  applicants 
plan  to  address  Recipient  Activities 
outlined  in  Section  E  (1).  The  degree  to 
which  the  applicant  has  met  the  CDC 
policy  requirements  regarding  the 
inclusion  of  ethnic,  racial  groups  in  the 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes'  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

0.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 
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4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(iesl  and  recognition  of 
mutual  benefits. 

5.  The  degree  to  which  the 
qualifications,  duties,  responsibilities, 
and  time  allocation  of  proposed  staff 
{including  potential  contractors),  are 
justified  and  appropriate  to  accomplish 
study  objectives.  The  degree  to  which 
the  proposed  staff  will  be  able  to 
provide  appropriate  scientific  oversight, 
as  well  as  programmatic  and 
administrative  support  for  the  proposed 
activities.  The  extent  to  which 
collaborating  entities  (e.g..  HIV 
prevention  programs,  community 
groups,  communitN'  gatekeepers.  C]BOs. 
behavioral  scientists)  are  appropriate 
(i.e.,  meet  specific  needs),  sufficient, 
promote  project  objectixes.  and 
document  their  ability  in  letters  of 
support. 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  w-ith  the  intended  use  of 
funds. 

Part  VII.  Core  Surveillance  in  the  Pacific 
Island  Jurisdictions 

The  following  criteria  will  be  used  to 
evaluate  applications  for  their  technical 
acceptability: 

1.  Program  Need  and  Resources:  The 
extent  to  which  the  applicant  describes 
the  requirements  for.  and  activities  of, 
the  HIV/ AIDS  surveillance  system  that 
includes  a  presentation  of  existing 
strengths  and  limitations.  The  extent  to 
which  this  overview  includes:  The 
program  need  in  terms  of  HIWAIDS 
morbidity;  extent  and  level  of  funding 
devoted  to  prevention,  treatment,  and 
care  programs  in  the  area  that  require 
HIV/ AIDS  sur\eillance  data  for  resource 
allocation  and  program  planning;  uses 
of  surveillance  data:  ability  to  analyze 
data  that  allows  for  the  identification  of 
trends  in  emerging  modes  of  HIV 
transmission  (by  various  demographic 
indicators  and  behaviors);  existing  and 
potential  sources  of  HIV/ AIDS  cases;  a 
description  of  HIV/AIDS  reporting 
procedures  if  they  are  in  place;  ongoing 
quality  assurance  procedures  to  promote 
data  quality;  sources  of  funding  beyond 
federal  monies  provided  by  CDC; 
existing  policies  and  procedures  that -are 
WTitten  and  implemented  for  security, 
confidentiality,  data  dissemination  and 
surveillance  procedural  activities; 
educational  and  training  activities 
undertaken  to  develop  and  enhance  the 
skills  of  surveillance  staff  and  staff  in 
reporting  facilities;  a  copy  of  the  most 
recent  annual  surveillance  report:  area 
legislation  and/ or  regulations  pertaining 


to  the  reporting,  collection,  uses  and 
dissemination  of  HIV/ AIDS  surveillance 
data. 

2.  Collaboration  and  Use  of  Data:  The 
extent  to  which  the  applicant  describes 
past,  current,  and  proposed 
collaboration  with:  The  relevant  HIV/ 
AIDS  organizations  and  agencies  within 
the  reporting  area;  locally  and 
Federally-funded  prevention,  treatment 
and  care  programs  such  as  the  CDC 
prevention  programs  or  the  Ryan  White 
Care  Act;  and  the  extent  HIV/ AIDS 
surveillance  data  are  used  to  assist 
public  and  private  partners  [e.g.. 
community  planning  groups,  AIDS 
Ser\'ice  Organizations)  as  a  guide  for 
allocating  HIV  prevention  and  care 
resources. 

3.  Proposed  Objectives:  The  extent  to 
which  program  objectives  are:  specific, 
measurable,  time-phased,  and  realistic; 
related  to  recipient  activities,  program 
purpose  and  program  activities;  derived 
from  needs  identified  in  the  resources 
and  needs  assessment;  consistent  with 
local  and  national  HIV/AIDS 
surv'eillance  program  objectives. 

4.  Program  Plan  and  Methods  for 
Implementation:  The  extent  to  which 
the  applicant:  Adequately  describes  the 
procedures  and  methods  to  be  used  to 
accomplish  the  program  objectives  for 
their  surveillance  program;  describes 
how  program  plans  and  procedures  will 
facilitate  achievement  of  national 
objectives  for  HIV/ AIDS  surveillance. 

5.  Program  Evaluation  Plan:  The 
applicant  provides  an  evaluation  plan 
that  is  appropriate  for  measuring 
progress  toward  program  area  and 
national  HIV/AIDS  surveillance 
objectives;  the  plan  should  include  a 
specified  time-line  and  methods  for 
identifj'ing  promoters  and  barriers  to 
program  success. 

6.  Project  Management  and  Staffing 
Plan:  The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  identified 
training  needs  or  plan,  and  job 
descriptions  and  curricula  vitae  for  both 
proposed  and  current  staff  indicate 
ability  to  carry  out  the  purposes  of  the 
program. 

7.  Budget:  The  budget  is  reasonable, 
clearly  justified,  consistent  with  the 
demonstrated  need  and  proposed 
activities,  and  likely  to  lead  to  program 
success. 

Review  and  Selection  Process:  A 
Technical  Acceptability  Review  will  be 
conducted  by  CDC  for  Parts  I.  II,  III,  VI, 
and  VII.  Parts  IV  and  V  will  involve 
Objective  Review  Panels. 

VI.  Award  Administration  Information 

Award  S'otices:  If  your  application  is 
to  be  funded,  you  will  receive  a  Notice 


of  Grant  Aw  aid  ;NGA)  from  the  CDC 
Procurement  and  Grants  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

Administrative  and  National  Policy 
Requirements:  45  CFR  Part  74  and  92. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1     Human  Subjects 
Requirements 

•  AR-2     Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-4     HIV/ AIDS  Confidentiality 
Provisions 

•  AR-5     HIV  Program  Review  Panel 
Requirements 

•  AR-7     Executive  Order  12372 

•  AR-9     Paperwork  Reduction  Act 
Requirements 

•  AR-10     Smoke-Free  Workplace 
Requirements 

•  AR-11     Healthy  People  2010 

•  AR-1 2     Lobbying  Restrictions 
Additional  information  on  these 

requirements  can  be  found  on  the  CDC 
Web  site  at  the  following  Internet 
address ;  h tip ://www.cdc.gov/od/pgo/ 
funding/ ARs. htm. 

Additionally,  CDC  recognizes  that 
HIV/AIDS  sur\'eillance  data  are  critical 
to  the  development  and  implementation 
of  HIV/AIDS  prevention  programs  and 
that  responsiveness  to  the  needs  of 
prevention  program  managers  and 
Community  Planning  Groups  (CPGs) 
requires  the  commitment  of  resources 
and  personnel  that  are  funded  under  the 
sur\'eillance  cooperative  agreement. 
These  activities  include  analyzing  and 
interpreting  surveillance  data,  preparing 
reports  for  use  by  the  CPGs,  and 
conducting  other  related  activities  that 
directly  improve  and  support  HIV 
prevention  activities.  HI\'  Prevention 
Cooperative  Agreement  funds  may  be 
used  to  support  unmet  HIV/AIDS 
surveillance  activities  described  above 
or  projects  to  address  data  gaps  or 
unmet  State  or  local  needs  for 
supplemental  surveillance  or 
serosurveillance  data,  provided  there  is 
concurrence  of  CPGs  and  approval  by 
the  CDC  Grants  Management  Official. 

Reporting  Requirements 

You  must  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  Interim  Progress  Report  will  be 
submitted  annually  and  will  be  due  on 
the  date  (usually  in  the  late  summer  of 
the  year  preceding  the  budget  period) 
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indicated  in  your  Notice  of  Grant  Award 
from  CDC.  The  Interim  Progress  Report 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New-  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Requested  amount  for  the 
continuation  award,  to  be  submitted  m 
accordance  with  your  projected  level  of 
funding  for  the  200.5  and  2006  budget 
periods 

e.  Detailed  line  item  budget  and 
justification  for  the  amount  requested. 

f.  Modifications/adjustments 
concerning  changes  to  support  proposed 
subcontracts,  if  any. 

g.  A  description  of  any  programmatic 
and  staffing  changes.  Please  submit  a 
listing  of  your  current  staff  and  an 
organizational  chart  in  support  of  vour 
CDC  program. 

2.  Annual  Progress  Report  is  due  90 
days  after  the  end  of  each  budget  period. 
The  Annual  Progress  Report  for  vears 
2004,  2005  and  2006  should  cover  the 
entire  budget  period 

Annual  progress  reports  will  include 
a  data  requirement  that  demonstrates 
measures  of  effectiveness.  (See  the 
beginning  of  section  "H.  Evaluation 
Criteria"  for  the  definition  of  measures 
of  effectiveness.) 

The  progress  report  must  include  the 
following  for  each  program,  function,  or 
activity  involved: 


a.  A  description  of  the  program 
accomplishments  and  a  comparison  of 
actual  accomplishments  with  the 
objectives  established  in  the  work  plan 
for  the  funding  period. 

b.  Other  pertinent  information  that 
includes,  but  is  not  limited  to  analysis 
and  explanation  of  unexpected  delays  or 
high  costs  of  performance. 

c.  A  listing  of  presentations  and 
publications  produced  by,  supported  bv, 
or  related  to  program  activities. 

3.  Annual  Financial  Status  Report,  no 
more  than  90  days  after  the  ead  of  the 
budget  period. 

4.  Final  financial  and  performance 
report  for  the  entire  project  period 
(2004-2006),  no  more  than  90  days  after 
the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Managemen*  and  Contracting  Officer 
identified  in  the  "Agency  Contacts" 
section  of  this  announcement. 

VII.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office.  2920 
Brand vwine  Road,  Atlanta.  GA  30341, 
Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance  in  the  states,  contact:  Carlos 
Smiley,  Grants  Management  and 
Contracting  Officer,  CDC  Procurement 
and  Grants  Office.  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146, 
Telephone:  770-488-2722,  E-mail 
address:  anx3@cdc.gov. 


For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Vincent  Falzone,  Grants  Management 
Specialist.  CDC  Procurement  and  Grants 
Office,  2920  Brandywine  Road.  Atlanta, 
GA  30341^146.  Telephone:  770-488- 
2763,  E-mail:  vcf6@cdc.gov. 

For  program  technical  assistance  with 
Parts  I-IV  and  VII  of  this 
announcement,  contact:  Debra  Hayes- 
Hughes,  Deputv  Chief,  Surveillance 
Branch,  Division  of  HIV/AIDS 
Prevention-Surveillance  and 
Epidemiology,  National  Center  for  HIV. 
STD  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road.  Mailstop  E-47,  Atlanta, 
GA  30333.  Telephone  Number  (404) 
639-2050.  E-mail  address: 
dshl@cdc.gov. 

For  program  technical  assistance  with 
Parts  V  and  VI  of  this  announcement, 
contact:  Ken  A.  Bell,  Deputy  Chief. 
Behavioral  and  Clinical  Surveillance 
Branch,  Division  of  HIV/AIDS 
Prevention-Surveillance  and 
Epidemiology,  National  Center  for  HI\', 
STD  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention.  1600 
Clifton  Road,  Mailstop  E-46,  Atlanta, 
GA  30333.  Telephone  Number  (404) 
639-2970.  E-mail  address 
kbell@cdc.gov. 

Edward  Schultz, 

.Acting  Director.  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-26837  Filed  10-24-0.3;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  44  and  52 

[FAR  Case  2002-021] 
RIN  9000-AJ75 

Federal  Acquisition  Regulation; 
Subcontracts  for  Commercial  Items 
and  Commercial  Components 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
require  that  the  clause  regarding 
Subcontracts  for  Commercial  Items  and 
Commercial  Components  be  inserted  in 
solicitations  and  contracts  other  than 
those  for  commercial  items. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
December  26.  200.^  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — ^leneral  Services  Administration. 
FAR  Secretariat  (MVA).  1800  F  Street. 
NW.,  Room  4035.  Attn:  Laurie  Duarte. 
Washington.  DC  20405 

Submit  electronic  comments  via  the 
Internet  to — farcase. 2002-02 1  &gsa.gov. 
Please  submit  comments  onlv  and  cite 
FAR  case  2002-021  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  40.35.  GS 
Building.  Washington.  DC  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarificaticm  of  content, 
contact  Ms.  Rhonda  Cundiff, 
Procurement  Analvst.  at  (202)  501- 
0044.  Please  cite  FAR  case  2002-021. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  amends  F.-\R  44.403  by 
requiring  the  use  of  the  clause  at 


52.244-6.  Subcontracts  for  Commercial 
Items  and  Commercial  Components,  in 
solicitations  and  contracts  other  than 
those  for  commercial  items. 

The  current  clause  prescription 
requires  use  of  the  clause  in 
solicitations  and  contracts  for  "supplies 
or  services"  other  than  commercial 
items.  It  is  not  clear  whether  this 
includes  solicitations  and  contracts  for 
construction. 

The  revised  clause  prescription 
clarifies  that  the  clause  is  required  in  all 
solicitations  and  contracts  other  than 
those  for  commercial  items,  thereby 
clearly  including  construction  contracts. 
The  rule  also  amends  the  clause 
language  to  clarify  that,  within  the 
context  of  52.244-6,  a  commercial  item 
would  include  commercial  construction 
materials  but  would  not  include  _ 

construction  itself. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  as  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  (knmcils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq..  because  it  is 
a  clarification  of  existing  policy. 
Inclusion  of  FAR  clause  52.244-6 
reduces  the  number  of  flowdown 
clauses  required  in  subcontracts  for 
commercial  items  and  commercial 
components.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
from  small  businesses  and  other 
interested  parties.  The  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
etseq.  (FAR  case  2002-021),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 


and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  44  and 
52 

Government  procurement. 
Dated:  October  21.  2003. 
Laura  AuleMa, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  44  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  44  and  52  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 

chapter  1,37;  and  42  U.S.C.  2473(c). 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

2.  Revise  section  44.403  to  read  as    « 
follows: 

§  44.403    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.244-6,  Subcontracts  for 
Commercial  Items  and  Commercial 
Components,  in  solicitations  and 
contracts  other  than  those  for 
commercial  items. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

§52.213-4     [Amended] 

3.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause  to  read 
"(Date)":  and  removing  "(Apr  2003)" 
from  paragraph  (a)(2)(vi)  and  adding 
"(Date)'  in  its  place. 

4.  Amend  section  52.244-6  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"Commercial  item"  to  read  as  follows: 

§  52.244-6    Subcontracts  for  Commercial 
Items. 


SUBCONTRACTS  FOR  COMMERCL\L 
ITEMS  (DATE) 

(a)  *   *   * 

Commercial  item  has  the  meaning 
contained  in  the  clause  at  52.202-1 . 
Definitions,  and  includes  commercial 
construction  materials  but  does  not 
include  construction  itself. 
***** 

[FR  Doc.  03-26953  Filed  10-24-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11  and  91 

[Docket  No.  FAA-2002-12261;  Amendment 
Nos.  11-49  and  91-276] 

RIN2120-AH68 

Reduced  Vertical  Separation  Minimum 
in  Domestic  United  States  Airspace 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  permits  the 
initiation  of  Reduced  Vertical 
Separation  Minimum  (RVSM)  flights  in 
the  airspace  over  the  contiguous  48 
States  of  the  United  States,  the  District 
of  Ck)lumbia.  .Maska.  that  portion  of  the 
Gulf  of  Me>d(;()  where  the  Federal 
Aviation  Administration  (FAA) 
provides  air  traffic  services,  the  San 
juan  Flight  Information  Region  (FIR), 
and  the  airspace  between  Florida  and 
the  San  )uan  FIR.  The  RVSM  program 
allows  the  use  of  l.OOO-foot  vertical 
separation  at  certain  altitudes  between 
aircraft  that  meet  stringent  altimeter  and 
autopilot  performance  requirements. 
This  rule  also  requires  any  aircraft  that 
is  equipped  with  Traffic  Alert  and 
Collision  Avoidance  System  version  II 
(TCAS  II)  and  flown  in  RVSM  airspace 
to  incorporate  a  version  of  TCAS  II 
software  that  is  compatible  with  RVSM 
operations.  The  FAA  is  taking  this 
action  to  assist  aircraft  operators  to  save 
fuel  and  time,  to  enhance  air  traffic 
control  flexibility,  and  to  enhance 
airspace  capacity. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Swain.  Flight  Technologies  and 
Procedures  Division.  Flight  Standards 
Service,  AFS— 400.  Federal  Aviation 
Administration.  800  Independence  Ave, 
S\V.,  Washington.  DC  20591.  telephone 
(202) 385-4576. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
document  and  of  a  chart  showing  the 
affected  airspace  through  the  Internet  by 
taking  the  following  steps: 

(1 )  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  I http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 


(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www.faa.gov/avr/arinhome.htm  or  the 
Government  Printing  Office's  Web  page 
at  http://w'W\\,'.access.gpo.gov/su_docs/ 
aces/acesl40.htmi 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW..  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking 

The  Reduced  Vertical  Separation 
Minimum  (RVSM)  Program 

The  term  "flight  level"  (FL)  describes 
a  surface  of  constant  atmospheric 
pressure  related  to  a  reference  datum  of 
29.92  inches  of  mercury.  Flight  levels 
are  stated  in  three  digits  that  represent 
thousands  of  feet.  Flight  levels  are 
separated  by  specific  pressure  inter\'als. 
Rather  than  adjusting  altimeters  for 
changes  in  atmospheric  pressure,  pilots 
base  altitude  readings  above  the 
transition  altitude  (18.000  feet  in  the 
United  States)  on  this  standard 
reference.  Thus  FL  290  represents  the 
pressure  surface  equivalent  to  29,000 
feet  based  on  the  29.92  inches  of 
mercun,'  datum:  FL  310  represents 
31.000  feet,  and  soon. 

The  RVSM  program  allows  the 
vertical  separation  standard  that  is 
applied  below  FL  290  to  be  applied 
between  FL  290  and  FL  410.  Below  FL 
290,  air  traffic  controllers  can  assign 
Instrument  Flight  Rules  (IFR)  aircraft  to 
flight  levels  that  are  separated  by  1,000 
feet.  Above  FL  290.  however,  unless 
RVSM  standards  are  implemented,  the 
vertical  separation  minimum  is  2,000 
feet  and  IFR  aircraft  must  be  assigned  to 
flight  levels  separated  by  2,000  feet. 

The  2,000-foot  minimum  vertical 
separation  restricts  the  number  of  flight 
levels  available  above  FL  290.  During 
peak  periods,  these  flight  levels  can 
become  congested.  When  all  RVSM 
flight  levels  (FL  290-410)  are  utilized, 
six  additional  flight  levels  are  available; 
FL  300,  320,  340,  360,  380,  and  400. 
Increasing  the  number  of  flight  levels 
available  in  the  U.S.  domestic  airspace 
is  projected  to  provide  enhancements  to 
aircraft  operations  similar  to  those 
gained  in  the  North  Atlantic  (NAT)  and 
Pacific  (PAC)  (i.e.,  mitigation  of  fuel 
penalties  attributed  to  the  inability  to  fly 
optimum  altitudes  and  tracks,  and 


enhanced  controller  flexibility  for  air 
traffic  control). 

Summary  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  Published  on  May 
10.  2002.  and  the  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM) 
Published  on  February  28,  2003 

The  NPRM  published  on  Mav  10, 

2002  (67  FR  31920)  proposed  to 
implement  RVSM  from  FL  290  through 
FL  410  over  the  contiguous  U.S.  and 
Alaska,  and  the  portion  of  the  Gulf  of 
Mexico  where  the  FAA  provides  air 
traffic  services.  This  reduced  vertical 
separation  minimum  would  only  be 
applied  between  those  aircraft  that  meet 
stringent  altimeter  and  autopilot 
performance  requirements.  'The  FAA 
("we")  proposed  the  action  to  assist 
aircraft  operators  to  save  fuel  and  time, 
to  enhance  air  traffic  control  flexibility, 
and  to  provide  the  potential  for 
enhanced  airspace  capacity.  The  NPRM 
outlined  the  FAA  plan  during  the  pre- 
and  post  implementation  phases  to 
monitor  the  program  to  ensure  that 
RVSM  safety  standards  are  maintained 
and  that  aircraft  altitude-keeping 
performance  meets  RV'SM  standards. 

We  subsequently  revised  the  proposal 
in  an  SNPRM  published  on  February  28, 

2003  (68  FR  9818).  We  added  a  proposal 
to  implement  RVSM  from  FL  290 
through  FL  410  in  Atlantic  High 
Offshore  airspace.  Gulf  of  Mexico  High 
Offshore  airspace,  and  in  the  San  Juan 
Flight  Information  Region  (FIR).  This 
supplement  to  the  NPRM  proposed  to 
better  define  RVSM  airspace  off  the 
eastern  and  southern  coasts  of  the 
United  States  and  harmonize  RVSM 
airspace  off  the  east  coast  of  the  U.S. 
between  adjoining  airspaces  in  the 
domestic  U.S.,  Atlantic  High  Offshore, 
and  the  New  York  Oceanic  FIR.  We  also 
proposed  to  remove  the  proposal  in  the 
NPRM  that  would  have  permitted  part 
91  turbo-propeller  aircraft  to  operate  in 
domestic  RVSM  airspace  with  a  single 
RVSM  compliant  altimeter. 

With  air  traffic  levels  increasing 
annually,  FAA  airspace  planners  and 
their  international  counterparts  have 
established  programs  to  implement 
RV^SM  as  a  primary  measure  to  enhance 
air  traffic  management  and  aircraft 
operating  efficiency.  The  RVSM 
program  has  been  implemented  in 
oceanic  airspace  in  the  North  and  South 
Atlantic,  the  Pacific,  the  South  China 
Sea.  and  in  the  portion  of  the  West 
Atlantic  Route  System  (WATRS)  that  is 
in  the  New  York  Oceanic  Flight 
Information  Region.  The  RVSM  program 
has  also  been  implemented  in  the 
continental  airspace  of  Australia  and 
Europe. 
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Aircraft  Operating  in  U.S.  Airspace 
Already  Approved  for  RVSM 

Approximately  38  percent  of  flights  in 
U.S.  airspace  are  already  conducted  by 
aircraft  that  have  been  approved  for 
RVSM  operations.  Appro.ximately  5.400 
aircraft  of  U.S  registry  have  been  FAA- 
approved  for  RVSM  operations  under 
the  existing  RVSM  regulation.  .Manv 
U.S.  operators  have  obtained  RVSM 
approval  for  these  aircraft  so  they  can  be 
flown  in  airspace  outside  the  U.S.  where 
RVSM  has  been  implemented. 

Existing  and  New  Regulations:  Criteria 
for  Aircraft  and  Operator  Approval 

Part  91.  Section  91.706  (Operations 
within  airspace  designed  as  Reduced 
Vertical  Separation  Minimum  Airspace) 
and  part  91.  Appendix  G  (Operations  in 
Reduced  Vertical  Separation  Minimum 
(RVSM)  Airspace)  contain  the  F.A.^ 
requirements  for  aircraft  and  operator 
approval  for  RVSM  operations  outside 
the  U.S.  They  have  been  applied  to 
operations  outside  the  U.S.  since  they 
were  published  in  April  of  1997.  The 
objective  of  this  rulemaking  is  to  add 
Section  91.180  (Operations  Within 
Reduced  Vertical  Separation  Minimum 
Airspace  in  the  United  States)  and 
amend  Part  91  Appendix  G  Section  8 
(Airspace  Designation)  so  that  part  91 
Appendix  G  standards  can  be  applied 
within  the  domestic  US  and  the  other 
airspaces  being  added  to  Appendix  G, 
Section  8. 

Domestic  RVSM  Implementation  Plan 

We  have  selected  January  20,  2005.  as 
the  target  date  to  implement  RVSM 
between  FL  290  and  FL  410  in  the 
airspace  described  in  this  rulemaking. 
When  RVSM  is  implemented,  to  fly  in 
RVSM  airspace  civil  operators  and 
aircraft  must  comply  with  the  RVSM 
standards  of  part  91  with  only  limited 
exceptions. 

In  accordance  with  part  91.  Appendix 
G,  Section  5  (Deviation  Authority 
Approval),  the  ¥AA  may  accommodate 
the  following  noncompliant  operators  in 
RVSM  airspace: 

•  The  FAA  may  accommodate 
unapproved  aircraft  conducting  air 
ambulance  flights  using  a  Lifeguard  call 
sign  as  described  in  the  Aeronautical 
Information  Manual. 

•  In  accordance  with  the  FAA/ 
Department  of  Defense  (DoD) 
Memorandum  of  Understanding,  the 
FAA  may  accommodate  unapproved 
DoD  aircraft. 

•  Unapproved  aircraft  may  be 
allowed  to  climb  through  RVSM  flight 
levels  without  intermediate  level  off  to 
operate  above  RVSM  airspace  at  FL  430 
and  above,  traffic  permitting  and 


•  After  coordination  and  consultation 
provided  for  in  Appendix  G.  Section  5, 
the  F.A,^  may  accommodate  flights 
conducted  for  aircraft  certification  and 
development  and  customer  acceptance 
purposes. 

When  such  aircraft  operate  in  RVSM 
airspace,  their  lack  of  RVSM  approval 
status  will  be  displayed  to  FAA 
controllers  and  the  controllers  will 
apply  a  2,000-foot  vertical  or  the 
approprfate  lateral  or  longitudinal 
separation  standard. 

Safety 

Since  its  initial  implementation  in  the 
North  Atlantic  in  March  1997,  RVSM 
has  proven  to  be  safe  in  both  oceanic 
and  continental  operations.  To  date 
approximately  10  million  flights 
representing  19  million  flight  hours 
have  been  conducted  safely  in  RVSM 
airspace  worldwide. 

FAA  personnel  will  apply  the 
experience  they  have  gained  in  safely 
implementing  RVSM  in  other  areas  to 
the  domestic  U.S.  implementation 
program.  To  date,  they  have  served  as 
implementation  program  managers  in 
three  major  oceanic  areas  and  have 
played  significant  leadership  roles  in 
developing  and  implementing  standards 
and  programs  under  which  RVSM  could 
be  implemented  safely. 

In  preparation  for  RVSM 
implementation  in  the  domestic  U.S., 
FAA  Flight  Standards  and  Air  Traffic 
specialists  and  safety  analysts  have 
reviewed  the  elements  contributing  to 
RVSM  safety.  They  concluded  that  U.S. 
RVSM  operations  will  meet  the  level  of 
safety  endorsed  by  the  International 
Civil  Aviation  Organization  and 
adopted  in  other  regions  in  the  world. 
In  addition,  in  the  period  leading  up  to 
implementation  and  during  the  post- 
implementation  period,  they  will 
continue  to  evaluate  the  elements  of 
RVSM  safety  against  the  accepted  level 
of  safety. 

Exploration  of  Tactical  RVSM 

We  explored  allowing  controllers  to 
apply  "tactical  RVSM"  prior  to  the 
target  RVSM  implementation  date.  We 
have  decided  not  to  pursue  this 
initiative.  It  has  been  found  to  present 
unacceptable  difficulties  related  to 
scheduling  and  completing  document 
updates  and  controller  and  pilot 
training.  Application  of  tactical  RVSM 
would  have  allowed  controllers  to  use 
1,000-foot  vertical  separation  between 
FL  290  and  FL  410  prior  to  the  target 
implementation  date,  at  the  controller's 
discretion,  if  both  passing  aircraft  were 
RVSM  approved. 


Specific  Airspace  Issues 

Coordination  mf/i  Mexico  and 
Canada.  We  are  coordinating  RVSM 
implementation  plans  with  the  civil 
aviation  authorities  of  Canada  and 
Mexico.  RVSM  was  implemented  in 
Northern  Canadian  Domestic  airspace  in 
April  2002,  and  Canada  is  planning  to 
implement  RVSM  in  Canadian  Southern 
Domestic  airspace  at  the  time  that  it  is 
implemented  in  the  U.S. 

Gulf  of  Mexico,  San  Juan  FIR  and 
Florida-San  Juan  FIR  Airspace.  The 
airspace  in  the  Gulf  of  Mexico,  the  San 
Juan  FIR,  and  the  airspace  between  the 
San  Juan  FIR  and  Florida  have  been 
included  in  this  final  rule.  Inclusion  of 
this  airspace  in  the  final  rule  allows  the 
FAA  to  harmonize  operations  between 
RVSM  airspace  in  the  domestic  U.S., 
RVSM  airspace  already  established  in 
the  New  York  Oceanic  FIR  and  the  San 
Juan  FIR. 

Hawaiian  Airspace.  The  airspace  of 
the  Hawaiian  Islands  is  surrounded  bv 
Pacific  Oceanic  RVSM  airspace.  RVSM 
approved  aircraft  operate  to  and  from 
Hawaiian  airspace,  however,  there  is 
currently  no  plan  to  require  RVSM 
approval  for  all  aircraft  to  operate 
within  that  airspace.  Instead,  1,000-foot 
vertical  separation  is  applied  between 
FL  290  and  FL  410  when  two  passing 
aircraft  are  both  RVSM  approved  and 
2,000-foot  vertical  or  horizontal 
separation  is  applied  if  either  of  the 
passing  aircraft  is  not  RVSM  approved. 

TCAS 11  Version  7.0  Requirement.  A 
significant  majority  of  the  aircraft  that 
operate  in  the  domestic  U.S.  at  and 
above  FL  290  are  already  required  to  be 
equipped  with  TCAS  II,  Version  6.04a. 
Requirements  for  aircraft  TCAS 
equipage  are  published  in  14  CFR  parts 
121.  125,  129,  and  135.  These 
requirements  were  revised  in  a  final  rule 
published  in  April  2003  and  are 
discussed  in  detail  in  the  TCAS  section 
of  the  Discussion  of  Comments. 
Approximately  85%  of  domestic 
operations  above  FL  290  are  conducted 
bv  large  jet  aircraft  operating  under 
parts  121, 129.  or  135.  An  FAA 
Airworthiness  Directive  published  in 
1994  mandates  TCAS  II,  Version  6.04a, 
for  all  TCAS  II  installations. 

Part  91,  Appendix  G,  section  2, 
paragraph  (g)  states  that  "after  March 
31,  2002,  unless  otherwise  authorized 
by  the  Administrator,  if  you  operate  an 
aircraft  that  is  equipped  with  TCAS  n  in 
RVSM  airspace,  it  must  be  a  TCAS  II 
that  meets  TSO  C-119b  (Version  7.0).  or 
a  later  version."  This  provision  was 
adopted  on  December  10,  2001  (66  FR 
63888).  Version  7.0  incorporates  Traffic 
Alert  and  Resolution  Advisory 
thresholds  that  mitigate  unnecessary 
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alerts  when  1 , 000-foot  vertical 
separation  is  applied  above  FL  290. 
Version  7.0  generally  requires  a  software 
modification  that  is  not  a  major  system 
modification.  The  cost  for  this 
modification  has  been  accounted  for  in 
the  cost/benefit  analysis. 

Eligibility  of  Turbo-propeller  Aircraft 
Operated  Under  Part  91  and  Equipped 
with  a  Single  RVSM  Compliant 
Altimeter.  In  the  NPRM,  we  proposed 
operational  and  airworthiness  criteria 
for  turbo-propeller  aircraft  operated 
under  part  91  to  conduct  RVSM 
operations  when  equipped  with  a  single 
RVSM  compliant  altimeter.  In  the 
SNPRM,  we  proposed  withdrawing  this 
option.  After  considering  the  SNPRM 
comments,  we  have  not  adopted  the 
provision  in  tiiis  final  rule.  For  the  past 
six  years,  standards  applied  worldwide 
have  called  for  aircraft  to  be  equipped 
with  two  RVSM  compliant  altimeters. 
We  have  concluded  that  different 
criteria  for  turbo-propeller  aircraft 
operated  under  part  91  to  conduct 
RVSM  operations  should  not  be 
adopted.  We  have  determined  that 
adopting  this  provision  would  add 
unnecessary  complications  to  air  traffic 
control  in  the  airspace  that  borders 
Canada  and  Mexico.  Those  countries 
have  informed  us  that  they  will  not 
adopt  the  provision.  We  also  believe 
that  it  is  in  the  best  interests  of  U.S. 
operators  and  manufacturers  to 
harmonize  with  global  RVSM  standards 
unless  there  is  adequate  justification  for 
a  difference.  Since  the  proposal  would 
affect  only  0.3  percent  of  domestic 
operations,  we  have  concluded  that  the 
minor  benefit  provided  is  not  warranted 
when  considering  the  major  benefits 
provided  by  sharing  common  standards 
for  RVSM  operations  and  air  traffic 
control  with  neighboring  countries  and 
of  continued  harmonization  with  global 
RVSM  standards. 

Amendment  to  V'FR  and  IFH  Cruising 
Altitudes  At  and  Above  FL  290.  This 
rule  revises  part  91 ,  Section  91.159 
(VFR  cruising  altitude  or  flight  level) 
and  Section  91.179  (IFR  cruising 
altitude  or  flight  level).  The  revision  to 
Section  91.159  eliminates  reference  to 
VFR  flight  levels  above  FL  180.  Airspace 
above  FL  180  is  established  as  Positive 
Control  Airspace  where  aircraft  must 
maintain  the  altitude  or  flight  level 
assigned  by  ATC. 

The  revision  to  Section  91.179  revises 
the  altitudes  or  flight  levels  that  are 
considered  to  be  appropriate  for  IFR 
flight  in  uncontrolled  airspace  above  FL 
290  in  airspace  where  RVSM  is 
implemented.  In  accordance  with  RVSM 
regulations,  this  revision  will  provide 
flight  levels  that  are  separated  by  1 .000 


feet  verticallv  based  on  the  direction  of 
flight. 

Rexision  to  Deviation  Authority 
Requirements.  The  rule  revises  part  91 
Appendix  G,  Section  5  (Deviation 
Authority  Approval).  The  revision 
deletes  the  requirement  to  submit 
requests  48  hours  in  advance  in  order  to 
operate  non-compliant  aircraft  under  a 
deviation.  The  revision  calls  for  the 
request  to  be  submitted  in  a  time  and 
maimer  acceptable  to  the  FAA.  This 
revision  allows  us  to  publish  in  the 
Aeronautical  Information  Manual  and 
appropriate  FAA  orders  procedures  and 
processes  that  are  acceptable  in  different 
scenarios  and  circumstances.  We  intend 
to  grant  deviation  authority  only  in 
limited  circumstances  because  the 
presence  of  unapproved  aircraft  could 
affect  traffic  flow  and  increase  controller 
workload. 

Discussion  of  Comments 

We  received  79  comments  during  the 
NPRM  comment  period  (67  FR  31920, 
May  10,  2002)  and  eight  comments 
during  the  SNPRM  comment  period  (68 
FR  9818.  Februar\^  28.  2003).  The  FAA 
response  to  comments  received  on  both 
the  NPRM  and  the  SNPRM  are  provided 
in  the  discussion  of  comments  below. 
During  the  SNPRM  conunent  period, 
comments  were  received  from  Boeing 
and  Viking  Transport.  Neither  of  these 
comments  addressed  the  two  specific 
issues  raised  in  the  SNPRM.  Both 
addressed  issues  only  in  the  underlying 
NPRM.  The  issues  in  these  two 
comments  were  considered  with  similar 
comments  received  during  the  original 
NPRM  period. 

Some  comments  supported  the 
proposed  domestic  RVSM  program  and 
implementation  date.  Included  in  the 
organizations  that  provided  comments 
supporting  the  proposal  or  supporting 
with  minor  comments  were  the  Air 
Transport  Association  (ATA),  United 
Airlines,  American  Airlines,  Federal 
Express.  American  Trans  Air,  The 
Boeing  Company,  Cessna  Aircraft 
Company,  the  Department  of  Defense, 
the  Air  Traffic  Control  Association 
(ATCA),  and  the  Port  Authority  of  New- 
York  and  New  Jersey. 

Some  comments  requested  major 
changes  in  the  domestic  RVSM 
implementation  program  or  expressed 
reservations.  Many  of  these  proposed  to 
delay  implementing  RVSM  for  a  year  or 
more  or  to  implement  RVSM  in  vertical 
or  geographical  phases.  Organizations 
making  these  proposals  included  the 
National  Business  Aviation  Association 
(NBAA).  the  General  Aviation 
Manufacturers  Association  (GAMA),  the 
Aircraft  Electronics  Association  (AEA), 


and  the  Aircraft  Owners  and  Pilots 
Association  (AOPA). 

Some  commenters  expressed 
opposition  to  implementing  RVSM  in 
the  United  States.  These  included  a 
number  of  small  operators. 

Some  commenters  provided 
comments  that  expressed  concerns 
about  safety  or  what  we  would  require 
operators  to  do  before  they  could 
operate  in  RVSM  airspace.  These 
included  organizations  such  as  the 
Airline  Pilots  Association  (ALPA),  the 
Allied  Pilots  Association  (APA),  and  the 
Coalition  of  Airline  Pilots  Association 
(CAPA). 

No  SNPRM  commenters  opposed 
adding  Gulf  of  Mexico  and  Atlantic 
High  Offshore  and  San  Juan  FIR 
airspace  to  the  list  of  RVSM  airspaces 
published  in  part  91.  Appendix  G, 
Section  8. 

Most  SNPRM  comments  supported 
the  SNPRM  proposal  to  withdraw  the 
proposal  made  in  the  NPRM  to  allow 
turbo-propeller  aircraft  operated  under 
part  91  to  equip  for  RVSM  operations 
with  a  single  RVSM  compliant 
altimeter.  Two  SNPRM  comments 
opposed  withdrawal  of  the  NPRM 
proposal  for  part  91  turbo-propeller 
aircraft. 

We  also  received  comments  from  the 
National  Transportation  Safetv  Board 
(NTSB)  and  the  Regional  Airlines 
Association  (RAA),  among  others. 

Air  Traffic  Services  Issues 

1 .  A  number  of  commenters 
recommended  that  the  FAA  should 
implement  RVSM  in  the  National 
Airspace  System  (NAS)  in  vertical 
phases.  For  example,  one 
recommendation  was  to  use  one  of  the 
following  two  implementation  plans: 

a.  Implement  between  FL  350-390  in 
December  2004;  then  implement  in  all 
RVSM  flight  levels  (FL  290-410)  in 
December  2005  or 

b.  Implement  between  FL  310-410  in 
December  2004:  then  implement 
between  FL  290-410  in  2010 

FAA  Response:  We  discussed  in  the 
NPRM  the  option  to  implement  RVSM 
in  phases.  The  NPRM  noted  testing  and 
simulation  that  caused  us  to  decide 
against  implementing  RVSM  in  vertical 
phases.  Extensive  simulation  testing  of 
various  phased  implementation 
possibilities  resulted  in  significantly 
increased  controller  workload  and  an 
increased  level  of  operational 
complexity  directly  related  to  phase-in 
scenarios  such  as  those  recommended 
in  the  comments.  These  scenarios  were 
shown  to  increase  the  potential  for  error 
for  controllers.  The  "Final  Report  for 
Domestic  Reduced  Vertical  Separation 
Minimum  (DRVSM)  Initial  Simulation" 
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is  posted  on  the  federal  docket.  It  can 
found  b\'  searching  docket  number 
12261  at  http://dms.dot.gov 

2.  A  commenter  recommended  that 
the  FAA  should  implement  RVSM 
between  FL  290- ,370  in  December  2004 
to  allow  access  to  higher  flight  levels  for 
non-compliant  aircraft. 

FAA  Response:  We  did  not  accept  this 
recommendation  for  two  reasons.  First, 
during  the  simulation  testing,  an 
increase  of  non-compliant  aircraft 
transitioning  through  RVSM  flight  levels 
to  fly  above  RVSM  airspace  increased 
complexity  of  ATC  operations  and 
increased  the  potential  for  controller 
error.  The  proposal  to  implement 
between  FL  290-410  provides  for  a 
limited  number  of  operations  at  or 
above  FL  430.  Second,  topping  RVSM 
flight  levels  at  FL  370  would  make  two 
flight  levels  (380  and  400)  unavailable  at 
implementation.  This  loss  would 
diminish  benefits  in  terms  of  fuel 
savings  and  improvements  to  air  traffic 
controller  flexibility  to  manage  aircraft. 

3.  Some  commenters  recomm.ended 
that  we  should  implement  RVSM  onlv 
on  designated  routes  or  in  certain  areas. 

FAA  Response:  We  concluded  that 
this  proposal  is  not  feasible  for  the  same 
reasons  that  a  vertical  phase-in  of  RVSM 
flight  levels  is  not  feasible.  A  plan  that 
would  provide  multiple  areas  within 
domestic  U.S.  airspace  where  the 
vertical  separation  standards  would 
change  between  2.000  feet  to  1.000  feet 
would  add  an  unacceptable  amount  of 
complexity  to  air  traffic  control  and 
increase  controller  workload  and  the 
potential  for  controller  error. 

4.  Some  commenters,  including  ALPA 
and  APA,  opposed  tactical 
implementation,  citing  concerns  about 
complexity  and  safety.  They  also  raised 
a  question  about  applying  the 
monitoring  program  before  full 
implementation. 

FAA  Response:  We  explored  allowing 
controllers  to  applv  "tactical  RVSM" 
prior  to  the  target  RVSM 
implementation  date.  We  have  decided 
not  to  pursue  this  initiative.  It  has  been 
found  to  present  unacceptable 
difficulties  related  to  scheduling  and 
completing  document  updates  and 
controller  and  pilot  training. 
Application  of  tactical  RVSM  would 
have  allowed  controllers  to  use  1,000- 
foot  vertical  separation  between  FL  290 
and  FL  410  prior  to  the  target 
implementation  date,  at  the  controller's 
discretion,  if  both  passing  aircraft  were 
RVSM  approved. 

5.  A  Congressman  asked  us  to  re- 
evaluate our  plan  to  implement  RVSM 
in  all  Alaskan  airspace.  One  operator. 
Security  Aviation,  made  a  similar 
request.  More  specifically,  the 


Congressman  and  Security  Aviation 
requested  us  to  consider  implementing 
in  Alaska  on  only  designated  routes  or 
areas.  The  rationale  was  that  RVSM 
invoked  large  costs  to  small  Alaskan 
operators  and  that  operation  below  FL 
290  invoked  operational  penalties. 

FAA  response:  We  believe  RVSM 
implementation  in  Alaska  should 
proceed  on  the  same  date  and  with  the 
same  implementation  plan  that  we  are 
adopting  for  the  lower  48  states  and 
Canadian  Southern  Domestic  airspace. 
We  do  not  believe  RVSM  can  or  should 
be  implemented  in  Alaskan  airspace 
differently  than  the  surrounding  RVSM 
airspace.  RVSM  is  currently  mandated 
in  oceanic  airspace  to  the  west  and 
south  of  Alaska  and  in  Canadian 
Northern  Domestic  airspace  to  the  east. 
In  addition,  Canadian  authorities  plan 
to  implement  RVSM  in  Canadian 
Southern  Domestic  airspace  in  January 
2005  in  conjunction  with 
implementation  in  the  U.S. 

In  summaPk',  we  believe  we  should 
implement  RVSM  in  Alaskan  airspace 
in  conjunction  with  the  domestic  U.S. 
and  Canada  for  the  following  reasons: 

a.  Alaskan  RVSM  operations  cannot 
be  considered  in  isolation.  Alaska  is 
surrounded  on  three  sides  by  existing 
RVSM  airspace.  Operators  flying 
between  those  airspaces  and  Alaskan 
airspace  are  required  to  meet  RVSM 
standards.  If  we  do  not  implement 
RVSM  in  Alaska  in  conjunction  with  the 
U.S.  lower  48  states  and  Canada,  it  will 
deny  benefits  to  these  operators. 

b.  Implementing  a  single  vertical 
separation  standard  in  Alaska  mitigates 
problems  related  to  air  traffic  control 
complexity  and  to  the  potential  for 
controller  error  both  within  Alaskan 
airspace  and  for  operations  between 
Alaska  and  adjoining  RVSM  airspace. 

c.  This  rule  does  not  affect  operations 
below  FL  290.  Operators  that  now 
operate  below  FL  290  can  continue  to 
operate  as  they  do  currently.  Operators 
that  now  operate  above  FL  290  that  do 
not  elect  to  obtain  RVSM  authority  can 
continue  to  operate  below  FL  290. 
Operation  below  FL  290  appears 
feasible  since  typical  leg  lengths  for 
flights  originating  and  terminating 
within  Alaska  are  relatively  short 
duration  (1  to  2  hour  flights). 

6.  ATA  asked  us  to  implement  RVSM 
in  the  San  Juan  FIR  and  Miami  Offshore 
airspace  where  the  FAA  provides  air 
traffic  control.  The  objective  would  be 
to  align  this  airspace  with  RVSM 
airspace  already  planned  or 
implemented  in  adjoining  airspace. 

FAA  Response:  We  concluded  that 
this  proposal  had  merit  and  made  a 
proposal  in  a  Supplemental  NPRM 
(SNPRM).  The  SNPRM  proposed  to 


include  Atlantic  High  Offshore,  Gulf  of 
Mexico  High  Offshore  Airspace,  and  the 
San  Juan  FIR  airspace  as  RVSM  airspace 
in  part  91.  Appendix  G,  Section  8 
(Airspace  Designation).  A  number  of 
SNPRM  commenters  supported  and  no 
SNPRM  commenters  opposed  the 
proposal.  We  have  adopted  the  SNPRM 
proposal  in  the  final  rule. 

7.  APA  recommended  that  we  should 
require  RVSM  in  Hawaiian  airspace  at 
and  above  FL  290. 

FAA  Response:  We  do  not  believe  that 
it  is  necessary  to  mandate  RVSM  in 
Hawaiian  airspace  at  this  time. 
Hawaiian  airspace  has  operated 
successfully  in  its  present  configuration 
as  transition  airspace  between  adjoining 
flight  information  regions  where  RVSM 
is  mandated  since  February'  2000. 

8.  One  commenter  recommended  that 
we  should  consider  Domestic  RVSM  in 
the  Airspace  Re-design  program. 

FAA  Response:  We  are  considering 
RVSM  in  the  High  Altitude  Redesign 
program. 

9.  GAMA.  Bombardier,  Rax'theon  and 
Cessna  recommended  that  provisions  be 
made  in  the  rule  for  accommodation  of 
non-compliant  aircraft  flown  for  flight 
testing  for  certification,  new  aircraft 
production  and  customer  acceptance 
purposes. 

They  requested  rule  language  as 
follows: 

•  Accommodate  air  ambulance  flights 
using  Lifeguard  call  sign  as  detailed  in 
AIM. 

•  Provide  for  flight  in  RVSM  airspace 
under  special  flight  permit  or  standard 
certificate  of  airworthiness  of  non- 
compliant  experimental,  new 
production  flight  test,  new  production 
aircraft  flown  for  customer  acceptance 
purposes 

•  Provide  for  experimental  and  new 
production  aircraft  to  climb  to  FL  430 
without  "traffic  permitting"  caveat 

They  also  proposed  that  the  FAA 
designate  useable  airspace  within 
proximity  to  aircraft  manufacturers. 

FAA  Response:  We  believe  that  the 
language  in  part  91.  Appendix  G. 
Section  5  (Deviation  Authority 
Approval),  will  provide  for  FAA 
authorization  of  operation  of  non- 
compliant  aircraft  in  RV^SM  airspace. 
We  recognize  that  the  organizations  that 
made  this  proposal  are  seeking 
assurance  that  they  will  be  able  to  fly 
non-compliant  aircraft  in  RVSM 
airspace  for  the  purposes  of  flight- 
testing  for  certification  and  customer 
acceptance  purposes.  We  recognize  that 
this  is  an  important  provision  for 
aircraft  manufacturers  to  conduct  their 
business.  We  believe  that  Section  5 
enables  aircraft  manufacturers  to  work 
with  local  ATC  Centers  to  develop 
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procedums  to  accommodate  their 
activity. 

10.  The  ALPA  and  APA  request  detail 
(in  ATC  procedures  for  wake  turbulence, 
mountain  wave,  and  guidance  on  pilot 
actions  for  aircraft  ciontingencies  such  as 
aircraft  .system  malfunction. 

FAA  Response:  We  have  established 
an  RV'SM  Procedures  Work  Group  to 
review  existing  procedures  and  to 
develop  or  revise  procedures  for  ATC  in 
the  RVSM  environment.  We  have  also 
established  a  Mountain  Wave  Activity 
(MWA)  effort  that  includes 
representatives  from  the  Air  Route 
Traffic  Control  Centers  where  MWA 
occurs.  We  will  develop  procedures  and 
circulate  them  for  comment.  We  plan  to 
complete  this  process  in  the  February 
2004  timeframe. 

11.  A  number  of  commenters  raised 
concerns  about  the  increase  of  enroute 
traffic  below  FL  290  after  RVSM  is 
implemented.  These  concerns  relate  to 
the  concern  that  a  number  of  aircraft 
and  operators  will  not  complete  RVSM 
compliance  work  by  the  proposed 
implementation  date  and  will  be 
required  to  operate  below  FL  290.  The 
concern  is  that  ATC  will  not  be  able  to 
effectively  manage  this  increase  of 
traffic  at  lower  levels. 

FAA  Response:  We  have  played  a 
significant  role  in  implementing  RVSM 
in  four  major  areas  of  the  world.  In  each 
of  these  implementation  programs,  we 
projected  the  number  and  percentage  of 
flights  that  would  and  would  not  be 
conducted  by  RVSM  compliant  aircraft 
on  the  date  and  time  of  initial  RVSM 
implementation.  The  purpose  of  this 
effort  was  to  gain  confidence  that  there 
would  not  be  a  major  disruption  to  air 
traffic  control  after  RVSM  was 
implemented.  In  this  effort,  ATC 
organizations  identified  a  percentage  of 
flights  that  they  believed  could  be 
effectively  managed  below  FL  290. 

In  the  Domestic  RVSM  planning 
process,  we  have  made  the  same  effort. 
We  have  projected  the  percentage  of 
flights  that  will  be  conducted  by  RVSM 
compliant  aircraft  in  January  2005.  We 
project  that  RVSM  compliant  aircraft 
will  conduct  approximatelv  90  percent 
i)t  flights  in  January  2005,  We  believe 
that  the  approximately  10  percent  of 
flights  that  may  be  conducted  by  non- 
compliant  aircraft  ran  be  effectively 
managed  for  operations  below  FL  290. 

We  have  conducted  traffic 
simulations  to  assess  the  effect  of  5  to 
15  percent  of  flights  now  operating 
above  FL  290  being  required  to  operate 
below  FL  290  and  have  found  the 
situation  to  be  manageable.  We  have  the 
option   if  changing  the  vertical  limits  of 
air  trallic  sectors  if  experience  indicates 


that  it  is  liecessary  to  enhance  air  traffic 
control. 

12.  Some  commenters  raised  concerns 
that  RVSM  would  induce  a  significant 
traffic  increase  that  would  affect 
controllec  staffing  and  workload. 

FAA  Rssponse:  Domestic  RVSM 
implementation  should  not  induce  an 
immediate  significant  increase  in  air 
traffic.  Experience  in  previous  RVSM 
implementation  programs  has  shown 
this  to  be  jthe  case.  In  addition,  the 
implemeittation  of  RVSM  has  been 
shown  to  idecrease  controller  workload. 
RVSM  ad^s  an  additional  six  flight 
levels  to  control  air  traffic.  Simulations 
have  shovvn  that  by  providing  an 
additional  six  flight  levels  where  aircraft 
can  be  operated,  RVSM  decreases  the 
need  for  controller  intervention  to 
vector  aircraft  and  to  climb  or  descend 
aircraft  to! provide  separation. 

13.  Onei  commenter  questioned  the 
capability  of  the  Air  Traffic  Control 
(ATC)  system  to  accommodate  RVSM- 
induced  tjaffic  increases. 

FAA  R^ponse:  First,  domestic  RVSM 
should  naft  induce  an  immediate, 
significant  increase  in  traffic.  ATC 
systems  ate  adequate  to  accommodate 
the  projected  gradual  increase  in  traffic. 
Prior  to  ii^plementation,  we  will  modify 
ATC  syst^s  for  operation  in  an  RVSM 
environmfcnt.  We  are  modifying  the 
conflict  a^ert  for  the  application  of 
1 ,000-fooli  vertical  separation  between 
FL  290-410.  We  are  modifying 
controller,  displays  to  show  the 
controUeHwhen  a  non-compliant 
aircraft  is  dn  the  airspace.  We  are 
modifying  the  flight  plan  system  so  that 
the  appropriate  information  in  the 
equipmerrt  block  of  the  operator's  flight 
plan  can  be  displayed  to  the  controller. 

14.  TheiNTSB  recommended  that  we 
should  conduct  comprehensive 
controller  training  that  includes 
simulator  training. 

FAA  Response:  We  plan  to  conduct 
controller  training  that  will  include 
classroom.  Computer  Based  Instruction, 
and  Dynamic  Simulation  (DYSIM) 
training,  i 

15.  A  commenter  questioned  whether 
RVSM  would  enable  ATC  to  more 
effectively  control  traffic  in  weather 
situations. 

FAA  Response:  It  is  common  in  air 
traffic  operations  for  aircraft  to  be 
routed  around  areas  where 
thunderstorms  or  severe  turbulence  is 
present.  The  additional  six  flight  levels 
that  RVSM  will  provide  will 
significantly  enhance  air  traffic  control's 
capability  to  accomplish  this  task.  The 
six  additional  flight  levels  provide  more 
airspace  vyhere  aircraft  can  operate  and 
be  separated  from  other  aircraft. 


16.  One  commenter  expressed 
concern  that  the  phrase  "Traffic 
Permitting"  attached  to  the  provisions 
for  non-RVSM  compliant  Lifeguard 
flights  in  RVSM  airspace  and  non-   _ 
compliant  aircraft  access  to  FL  430 
would  limit  such  flights. 

FAA  Response:  We  intend  to 
accommodate  Lifeguard  flights  to  the 
degree  possihl(>.  "Traffic,  permitting" 
simply  provides  a  caveat  that  the 
controller  may  not  accommodate  such  a 
flight  in  the  event  that  it  cannot  be 
conducted  within  acceptable  safety 
parameters. 

Airworthiness:  RV'SM  Compliance 
Including  Aircraft  RVSM  Compliance 
Package  Availability 

1.  A  number  of  commenters  raised  a 
concern  that  aircraft  RVSM  compliance 
packages  would  not  bf!  available  for  all 
aircraft. 

FAA  Response:  RVSM  operations 
started  in  the  North  Atlantic  in  March 
1997.  Since  that  time  the  FAA  and  other 
civil  aviation  authorities  have  approved 
RVSM  compliance  packages  for  the 
large  airline  and  air  cargo  type  aircraft 
and  business  aviation  type  aircraft  that 
conduct  the  significant  majority  of 
operations  in  domestic  airspace.  In 
general,  the  aircraft  manufacturers 
develop  and  obtain  certification 
authority  approval  of  compliance 
packages  for  aircraft  types  that  they 
manufacture.  Some  independent  aircraft 
engineering  organization  have  also 
developed  compliance  packages. 

We  maintain  a  list  of  approved  RVSM 
engineering  packages  on  our  RVSM 
documentation  Web  site.  These 
packages  generally  take  the  form  of 
Service  Bulletins  or  Supplemental  Type 
Certificates.  The  list  shows  available 
packages  for  both  large  transport  aircraft 
and  sniall  commercial  and  general 
aviation  type  aircraft.  Using  this  list  of 
approved  packages,  we  estimate  that 
currently  97.4  percent  of  all  flights  are 
conducted  by  aircraft  with  approved 
RVSM  engineering  packages.  We  have 
observed  a  significant  increase  in  the 
availability  of  RVSM  packages  in  2002 
and  anticipates  further  increase  in  2003. 

Opt^rators  retain  the  option  of  having 
their  aircraft  approved  as  a  Non-group 
aircraft.  The  operator  can  obtain  a 
Supplemental  Type  Certificate  that 
applies  to  a  single  aircraft  or  to  a  small 
group  of  aircraft. 

Compliance  packages  are  being 
developed  for  aircraft  that  have  not 
previously  been  available.  As  an 
example,  non-manufacturer  engineering 
organizations  are  now  developing 
compliance  packages  for  the  Learjet  20 
Series.  Until  recently,  there  had  not 
been  a  compliance  package  projected  for 


Federal  Register /Vol,  68.  No.  207 /Monday.  October  27.  2003  '  Rules  and  Regulations 


61309 


those  aircraft.  We  anticipate  that  the 
options  for  modifxing  aircraft  to  RV'SM 
standards  will  continue  to  increase  as 
the  RVS.M  implementation  date 
approaches. 

2.  A  commenter  was  concerned  that  a 
large  volume  of  non-group  approvals 
will  be  required  for  types  of  aircraft  that 
are  used  in  general  or  business  aviation. 
A  related  concern  was  that  FAA  Aircraft 
Certification  Office  resources  would  not 
be  adequate  to  handle  the  demand. 

FA4  Response:  We  are  identif\'ing 
RVSM  focal  points  for  each  of  the 
Aircraft  Certification  Offices  (ACO)  to 
facilitate  the  process  for  RVSM 
compliance  package  approval.  We 
recognize  the  potential  increase  in  the 
volume  of  work  required  for  aircraft 
used  in  general  aviation  or  business 
aviation  work  and  are  preparing  for  it. 

Our  plan  for  proceeding  with 
domestic  RVSM  implementation  is 
based  on  proceeding  with  R\'SM 
implementation  when  a  significant 
majority  of  the  flights  are  RVSM 
compliant.  Based  on  experience  in 
pre\'ious  RV.SM  implementation 
programs,  we  recognize  that  a 
percentage  of  aircraft  and  operators  may 
not  be  readv  at  the  time  of 
implementation. 

3.  A  commenter  expressed  concern 
that  FAA  Flight  Standards  field  office 
resources  will  be  inadequate. 

FAA  Response:  We  recognize  that 
Flight  Standards  (APS)  field  offices  will 
be  required  to  assess  a  large  volume  of 
operators  seeking  RVSM  authority.  In 
preparation  for  RVSM.  we  are  taking  the 
following  steps:  First,  AFS  is  enhancing 
and  expediting  communication  between 
RVSM  program  leads  at  FAA 
Headquarters,  in  Regional  Offices,  in 
Flight  Standards  District  Offices,  and  in 
Certificate  Management  Offices. 
Headquarters  leads  are  meeting  with 
already  designated  Regional  program 
leads  and  RVSM  focal  points  are  being 
designated  in  each  AFS  field  office. 
Second.  .AFS  is  enhancing  existing 
guidance  to  make  if  clearer,  more 
complete,  and  more  user  friendly.  As  an 
example,  AFS  is  updating  the  RVSM 
documentation  Web  site  to  more 
specifically  address  issues  related  to 
operations  under  part  91.  Third,  AFS  is 
working  with  regional  offices  to  identify 
AFS  field  offices  that  may  require 
additional  support. 

4.  A  comir  enter  was  concerned  that 
there  could  be  a  limited  availability  of 
parts  that  wf)uld  hinder  an  operators' 
capability  to  meet  RVSM  compliance 
standards. 

FAA  Response:  In  the  course  of 
planning  the  Domestic  RVSM  program, 
we  raised  the  question  of  parts 
availabilitv  with  aircraft  and  avionics 


manufacturers.  Parts  availability  was 
not  cited  as  a  problem  in  these 
discussions. 

5.  NATA  stated  that  there  is 
inadequate  repair  station  capacity  for 
the  volume  of  aircraft  to  be  worked  on 
for  RVSM  compliance  and  that  no 
formal  survey  of  capacity  had  been 
conducted. 

FA'l  Response:  We  have  considered 
the  availability  of  engineering  facilities 
for  small  and  large  aircraft,  and  small 
and  large  operators.  Many  large 
operators  use  company  owned  and 
operated  engineering  facilities.  Other 
operators  use  independent  engineering 
facilities  such  as  repair  stations  or 
aircraft  manufacturer  service  centers. 
While  we  did  not  conduct  a  formal 
survey  of  engineering  capacity,  we  did 
consult  with  operators  and  aircraft 
manufacturers  to  project  the  capabilitv 
of  operators  to  bring  their  aircraft  into 
RVSM  compliance  by  lanuary  2005.  We 
found  the  following: 

•  Some  aircraft  manufacturers  and 
repair  stations  have  expanded  their 
engineering  facilities  to  meet  the 
demands  of  the  RVSM  program. 

•  In  2002  and  2003.  aircraft 
manufacturer  ser\ice  center  and  repair 
station  facilities  were  underutilized  for 
RVSM  work. 

•  Many  operators  are  completing 
RVSM  engineering  during  scheduled 
maintenance  to  avoid  costs  associated 
with  removing  them  from  service  to 
complete  RVSM  work. 

Based  on  consultation  with  the 
operator  community,  we  have 
concluded  that: 

•  A  large  percentage  of  aircraft 
operated  by  large  airplane  operators  will 
be  RVSM  compliant  by  the  January  2005 
timeframe. 

•  If  a  large  number  of  small  aircraft 
operators  plan  to  complete  aircraft 
engineering  work  within  the  12  month 
period  prior  to  RVSM  implementation, 
they  will  risk  not  having  aircraft»work 
completed  by  January  2005  and  may 
have  to  operate  below  FL  290  until  they 
obtain  RVSM  authority. 

We  project  that  RVSM  compliant 
aircraft  will  conduct  approximately  90 
percent  of  flights  by  January  2005.  We 
believe  that  it  is  in  the  best  interest  of 
the  majority  of  operators  to  implement 
RVSM  as  soon  as  feasible. 

6.  NPRM  proposal  to  allow  turbo- 
propeller  aircraft  operated  under  part  91 
to  equip  with  a  single  RVSM  compliant 
altimeter.  Some  NPRM  commenters, 
including  Cessna,  supported  the 
proposal  while  others,  including  ALPA 
and  APA.  opposed  it.  The  FAA  re- 
considered the  NPRM  proposal  and 
published  an  SNPRM  in  February  2003 
with  a  request  for  comment  by  April  14, 


2003,  The  SNPRM  proposed  to 
withdraw  the  provision  to  allow  turbo- 
propeller  aircraft  operated  under  part  91 
to  conduct  RVSM  operations  using 
aircraft  equipped  with  a  single  RVSM 
compliant  altimeter.  Most  SNPRM 
comments  supported  withdrawing  the 
proposal.  However,  two  organizations 
opposed  it.  The  SNPRM  comments  are 
summarized  below  with  our  response. 

a.  Most  commenting  organizations 
concurred  with  the  proposal  to 
withdraw  the  single  RVSM-compliant 
altimeter  provision. 

FAA  Response:  In  this  final  rule,  we 
have  not  adopted  the  provision  to  allow 
turbo-propeller  aircraft  operated  under 
part  91  to  conduct  RVSM  operations 
using  aircraft  equipped  with  a  single 
RVSM-compliant  altimeter.  For  the  past 
six  years,  standards  applied  worldwide 
have  required  aircraft  to  be  equipped 
with  two  RVSM  compliant  altimeters. 
We  have  concluded  that  different 
criteria  for  turbo-propeller  aircraft 
operated  under  part  91  to  conduct 
RVSM  operations  should  not  be 
adopted. 

b.  Two  commenters  opposed 
withdrawal  of  the  single  RVSM 
compliant  altimeter  provision  for  part 
91  turbo-prop  aircraft.  One  commenter 
stated  that  operators  should  retain  the 
ability  to  determine  how  their  aircraft 
are  equipped.  That  commenter  also 
stated  that  standards  for  RVSM 
operations  in  the  United  States  should 
not  be  affected  by  those  adopted  in 
other  countries  including  those 
countries  with  airspace  adjoining  the 
U.S. 

FAA  Response:  First,  since  March 
1997,  RVSM  operations  have  been 
shown  to  be  safe  and  beneficial  in  both 
oceanic  and  continental  airspace.  We 
believe  it  is  critical  to  RVSM  safety  that 
aircraft  used  in  RVSM  operations 
comply  with  common  standards  for 
equipage,  system  error  and  performance. 
We  have  published  those  standards  in 
part  91  Appendix  G.  Aircraft  that  have 
not  complied  with  Appendix  G  have 
shown  altitude-keeping  errors  that  are 
incompatible  with  RVSM  safety. 
Second,  when  new  standards  are 
adopted  for  operations  such  as  RVSM, 
we  believe  that  we  must,  to  the  extent 
possible,  attempt  to  adopt  standards  that 
are  common  to  neighboring  countries 
and  other  countries  worldwide.  We 
have  determined  that  adopting  the 
single  RVSM  compliant  altimeter 
provision  would  add  unnecessary' 
complications  to  air  traffic  control  in  the 
airspace  that  borders  Canada  and 
Mexico.  Those  countries  have  informed 
us  that  they  will  not  adopt  the 
provision.  We  also  believe  that  it  is  in 
the  far  .  interests  of  U.S.  operators  and 
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manufacturers  to  hannonize  with  global 
RVSM  standards  unless  there  is 
adequate  justification  for  a  difference  in 
our  regulations.  (Common  country, 
region  and  global  standards  enable 
operators  to  fly  across  boundaries 
without  incurring  operational 
limitations  or  penalties.  Common 
standards  also  enable  aircraft 
manufacturers  to  sell  products  to 
operators  in  other  countries  and  regions 
without  requiring  special  aircraft  system 
modifications.  We  have  concluded  that, 
since  the  proposal  would  affect  only  0.3 
percent  of  domestic  operations,  the 
minor  benefit  provided  does  not  justify 
a  difference  from  international 
standards  when  considering  the  major 
benefits  provided  by  sharing  common 
standards  for  RVSM  operations  and  air 
traffic  control  with  neighboring 
countries  and  of  continued 
harmonization  with  global  RVSM 
standards. 

c.  One  commenter  believed  that  if  we 
did  not  retain  the  single  RVSM 
compliant  altimeter  provision  then  we 
should  raise  the  floor  of  RVSM  airspace 
to  flight  level  300  so  that  turbo-propeller 
aircraft  could  operate  at  flight  level  290. 

FAA  Response:  To  allow  non-RVSM 
aircraft  to  operate  at  FL  290  would 
require  us  to  raise  the  floor  of  RVSM 
airspace  to  FL  310,  not  FL  300.  Above 
FL  290,  2.000-foot  vertical  separation  is 
required  between  aircraft  unless  the 
aircraft  are  RVSM  compliant.  If  we  were 
to  allow  non-RVSM  aircraft  to  operate  at 
FL  290.  FL  300  could  not  be  used  since 
it  does  not  provide  2,000-foot  vertical 
separation  when  non-RVSM  aircraft  are 
involved.  The  loss  of  one  of  the  six  new 
flight  levels  provided  bv  RVSM  would 
limit  RVSM  benefits  for  the  significant 
percentage  of  the  operator  community 
that  is  preparing  for  RVSM 
implementation. 

7.  ATA  asked  for  a  single  source  of 
material  for  RVSM  programs. 

FAA  Response:  We  established  an 
RVSM  Documentation  Web  p.^e  to 
provide  ready  access  to  RVSM 
regulations  and  to  RVSM  guidance. 
Official  documents  related  to  RVSM  are 
available  from  that  Web  page  at  http:// 
i\'WTA'.  faa.gov/ats/ato/ 
rvsm_documentation.htm.  In  addition, 
these  documents  can  be  obtained  from 
FAA  Flight  Standards  District  Offices 
and  Certificate  Management  Offices. 

Benefits 

1.  A  number  of  commenters  expressed 
concern  that  RVSM  will  not  alleviate 
delay  or  holding  problems  in  the 
terminal  area  and  will,  in  fact, 
exacerbate  the  situation  by  increasing 
arriving  and  departing  traffic. 


FAA  Response:  First,  the 
implementation  of  RVSM  will  not 
automatically  lead  to  a  significant  traffic 
increase  in  the  short  to  mid  term  in 
either  the  enroute  or  the  terminal  area. 
The  near  doubling  of  flight  levels  will 
not  lead  to  a  near  doubling  of  the 
number  of  airframes  that  operate  in  the 
national  airspace  system  (NAS).  Air 
traffic  at  FAA  air  route  traffic  control 
centers  is  projected  to  increase  at  an 
average  annual  rate  of  2.0  percent. 
RVSM  will  enhance  air  traffic's 
capability  to  manage  this  increase 
efficiently.  Second,  the  enhancements  to 
enroute  operations  stand  on  their  own 
merit.  They  are  estimated  to  account  for 
approximately  S800,000  annual  savings 
as  a  result  of  reduced  ground  delays. 
Also,  we  do  not  believe  that  we  should 
make  no  ^ort  to  enhance  enroute 
operating  efficiency  until  additional 
enhanceinents  to  terminal  area 
operations  are  made.  Third,  domestic 
RVSM  is  a  project  in  the  NAS 
Operational  Evolution  Plan  (OEP).  It  is 
in  the  En  Route  Congestion  section  of 
the  OEP.  The  NAS  OEP  also  contains 
projects  that  address  Arrival/Departure 
Rate  problems  including  runway 
capacity  and  terminal  area  problems. 
The  domestic  RVSM  project  should  not 
be  considered  in  isolation,  but  as  an 
element  of  OEP  projects  that  are 
addressing:  Arrival/Departure  Rate,  En 
Route  Congestion,  Airport  Weather 
Conditions,  and  En  Route  Severe 
Weather. 

2.  One  commenter  stated  that  fuel 
savings  is  not  an  adequate  justification 
for  Domestic  RVSM  implementation. 

FAA  Response:  The  Regulatory 
Impact  Analysis  cites  both  quantitative 
and  qualitative  benefits  to  domestic 
RVSM  implementation.  Fuel  savings 
due  to  enhanced  access  to  more  fuel- 
efficient  flight  levels  is  quantified.  We 
forecast  5,3  billion  dollars  in  fuel 
savings  from  lanuary  2005  through 
January  ^016.  The  analysis  also  cites 
qualitative  benefits  to  air  traffic  control. 
These  benefits  include  increased 
controller  flexibility,  enhanced  sector 
throughput  allowing  more  aircraft  to 
operate  on  time  and  fuel  efficient  routes, 
reduced  controller  workload  allowing 
them  to  control  traffic  more  efficiently, 
enhanced  flexibility  to  allow  aircraft  to 
cross  intersecting  routes,  mitigation  of 
traffic  congestion  at  conflict  points,  and 
potential  for  erdianced  overall  enroute 
airspace  capacity  in  the  long  term. 

3.  One  commenter  stated  that 
domestic  RVSM  benefits  will  not  be 
significant  to  small  operators. 

FAu^  Response:  We  recognize  that  the 
aircraft  utilization  rate  for  small 
operators  is  significantly  lower  than  that 
for  larger  operators  and  therefore  small 


operators  accrue  RVSM  benefits  at  a 
lower  rate.  We  believe  that  RV^SM 
provides  significant  enhancements  to 
daily  operations  in  the  National 
Airspace  System  (NAS)  and  provides 
benefits  to  the  operators  that  conduct 
the  significant  majority  or 
approximately  90  percent  of  operations 
in  the  NAS^VVe  are  considering  the 
overall  benefit  to  the  majority  of 
operators  as  well  as  the  overall 
enhancement  to  NAS  operations. 

Costs  Including  Downtime  Issues 

1.  A  number  of  commenters  stated 
that  they  believed  the  average  cost  to 
modifv'  aircraft  to  comply  with  RVSM 
standards  will  be  in  the  5200,000- 
$300,000  range. 

FAA  Response:  In  the  Regulatory 
Impact  Analysis  we  have  estimated  the 
costs  to  modif\'  individual  aircraft  types 
for  RVSM  compliance.  The  range  of 
modification  costs  for  individual 
airframes  varies  from  less  than  Si 00  for 
some  aircraft  types  up  to  Si  75,000  to 
5235,000  for  a  small  number  of  older 
aircraft  types. 

2.  Comments  were  made  that  the  costs 
of  operation  below  PL  290  should  be 
considered  in  the  Benefit/Cost  analysis. 
Also,  comments  were  made  that  raised 
issues  related  to  range  limitation  and 
fuel  burn  costs  below  FL  290. 

We  have  examined  operations  below 
FL  290.  We  anticipate  that 
approximately  10  percent  of  daily 
flights  in  the  NAS  that  are  currently 
operated  above  FL  290  may  operate 
below  FL  290  in  the  initial  period  of 
domestic  RVSM  implementation.  We 
have  examined  the  time  of  flight  in  NAS 
operations  and  the  affect  of  operating 
below  FL  290  on  aircraft  range  and  fuel 
burn  and  have  posted  the  study  entitled 
"An  Examination  of  Range  and  Fuel- 
Burn  Penalties  Associated  With 
Operating  Business  Jet  Type  Aircraft 
Beneath  Proposed  Domestic  Reduced 
Vertical  Separation  Minimum  (DRVSM) 
Airspace"  in  the  public  docket.  You  can 
find  the  public  docket  on  the  Internet  at 
http://dms.dot.gov.  Search  for  docket 
number  12261.  For  this  analysis,  we 
first  examined  five  older  small 
commercial/  general  aviation  aircraft 
types  with  high  modification  costs 
under  the  assumption  that  some 
operators  may  elect  to  operate  these 
aircraft  types  below  FL  290  rather  than 
incur  RVSM  modification  costs.  We 
next  examined  all  business  jet  aircraft 
types  operated  under  14  CFR  part  135. 
We  reached  the  following  conclusions 
in  the  study: 

•  We  estimate  the  average  annual  cost 
of  operation  below  FL  290  per  airframe 
to  be  $1,147. 
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•  The  average  fuel  penalty  for 
busines.s  jet  aircraft  operated  under  part 
135  is  7.15  percent. 

•  Eight  percent  of  operations  flown 
prior  to  DRVSM  above  FL  290  could  no 
longer  be  flown  without  a  fuel  stop  due 
to  range  penalties  associated  with 
operating  below  FL  290. 

Other  factors  that  the  FAA  considered 
were; 

•  Average  flight  time  at  enroute 
cruise  was  1.9  hours  for  aircraft  used  in 
commercial  operations  and  1.4  hours  for 
aircraft  used  in  general  aviation 
operations. 

•  Time  at  enroute  cruise  was  2  hours 
or  less  for  82  percent  of  general  aviation 
flights. 

3.  Some  commenters  stated  that  after 
comparing  RVSM  aircraft  modification 
costs  to  the  residual  value  of  the  aircraft, 
they  could  not  justify  modifying  certain 
aircraft  types. 

FAA  Response:  Operators  have  two 
basic  options.  They  can  upgrade  their 
aircraft  to  comply  with  RVSM  standards 
or  they  can  operate  their  aircraft  below 
FL  290  or.  if  capable,  above  FL  410.  We 
recognize  that  in  some  cases  operators 
may  decide  for  economic  reasons  not  to 
pursue  RVSM  compliance. 

4.  Some  commenters  stated  that 
DRVSM  will  significantly  impact  the 
part  135  on-demand  charter  industry. 

FAA  Response:  We  support  DRVSM 
implementation  because  it  provides 
significant  benefits  to  NAS  operations 
and  to  the  operators  that  conduct  the 
significant  majority  of  flights  in  NAS 
airspace.  We  recognize  that  some 
operators  will  have  to  make  economic 
decisions  on  whether  to  retain  an 
aircraft  and  operate  it  below  FL  290  or 
to  modify  it  to  RVSM  standards  so  that 
it  can  operate  above  FL  290.  Based  on 
our  analysis  of  operations  below  FL  290, 
it  appears  that  operation  below  FL  290 
is  a  viable  option  for  some  operators  if 
they  choose  not  to  modif\'  their  aircraft. 

5.  One  commenter  stated  that  if  it  did 
not  modif\'  its  aircraft  for  RVSM  there 
would  be  a  significant  negative  impact 
on  the  residual  value  of  the  aircraft. 

FAA  Response:  RVSM  is  a  worldwide 
program.  RVSM  has  already  been 
implemented  in  the  North  and  West 
Atlantic,  Pacific  and  Western  Pacific. 
Europe.  Australia,  and  Northern 
Canada.  In  addition,  there  are 
implementation  groups  established  for 
the  Middle  East,  the  Caribbean,  and 
South  America.  We  believe  that  the 
aviation  community  must  recognize  the 
global  nature  of  RVSM  and  plan 
accordingly.  The  residual  value  of 
aircraft  is  not  a  primary  consideration  in 
this  rulemaking. 

6.  One  commenter  proposed  that  the 
costs  to  small  operators  should  be 


subsidized  either  by  the  Airport  and 
Airways  Trust  fund  or  by  the  airlines. 

FAA  Response:  A  proposal  to 
subsidize  small  operators  bv  either  the 
airlines  or  by  the  Airport  and  Airways 
Trust  Fund  was  not  proposed  in  the 
NTRM  and  is  beyond  the  scope  of  this 
rulemaking. 

7.  Some  commenters  stated  that  the 
Regulatory'  Impact  Analysis  needs  to  be 
updated  and  the  modification  costs  for 
small  aircraft  should  be  re-estimated 
and  should  include  the  out  of  service 
cost  during  the  period  the  aircraft  are 
undergoing  modification. 

FAA  Response:  The  Regulatory 
Impact  Analysis  that  is  summarized  in 
this  document  and  published  in  full  in 
the  DOT  Docket  includes  updated  costs 
and  benefit  estimates.  We  have 
estimated  the  number  of  aircraft  that 
may  be  out  of  service  for  RVSM 
modification.  We  have  also  estimated 
costs  related  to  the  loss  of  revenue  when 
certain  aircraft  are  out  of  service 
undergoing  RVSM  modification.  Many 
operators  have  scheduled  RVSM 
compliance  work  to  be  completed 
diu^ing  scheduled  aircraft  inspections  to 
avoid  the  cost  of  additional  out  of 
ser\'ice  time  for  RVSM  modification. 

8.  RAA  stated  that  it  did  not  believe 
that  RAA  operators  were  considered  in 
the  NPRM  Regulator,'  Impact  Analysis. 

FAA  Response:  RAA  operator  costs 
were  considered  in  the  Regulators- 
Impact  Analysis  that  was  included  with 
the  NPRM  in  the  DOT  Docket  and  are 
considered  in  the  Regulatory'  Impact 
Analysis  included  with  this  final  rule. 

9.  One  commenter  stated  that 
operators  were  unable  to  accurately 
assess  the  costs  related  to  monitoring  of 
aircraft  altitude  keeping. 

FAA  Response:  We  assessed  operator 
costs  associated  with  monitoring  in  the 
Regulator}'  Impact  Analysis  published 
in  conjunction  with  the  NPRM  and  the 
final  rule  In  that  assessment,  the  FAA 
estimated  that  operator  costs  associated 
with  monitoring  of  the  DRVSM  fleet 
would  be  approximately  $4.3  million. 
For  this  assessment,  we  projected  that 
the  GPS-based  Monitoring  System 
(CMS)  would  monitor  a  portion  of  the 
RVSM  fleet  and  the  ground  based 
Aircraft  Geometric  Height  Monitoring 
Element  would  monitor  those  not 
monitored  by  the  CMS.  The  S4.3  million 
in  monitoring  costs  are  not  significant 
when  compared  to  estimated  fleet 
upgrade  costs  of  $735  million.  Operators 
have  two  options  for  obtaining 
information  on  monitoring  systems  and 
procedures.  They  can  obtain 
information  by  accessing  the  FAA 
RVSM  Web  site  at  http://i\-w\v. faa.gov/ 
ats/ato/rvsml.htm.  They  can  obtain  the 
same  information  by  contacting  one  of 


the  Flight  Standards  District  Offices  in 
their  area. 

Implementation  Program:  Necessity*  To 
Implement,  Implementation  Scenarios. 
Planned  Implementation  Date 

1.  A  number  of  aviation  organizations 
and  some  individuals  provided 
comments  supporting  the 
implementation  plan  and  schedule 
published  in  the  NPRM.  These 
commenters  opposed  proposals  to 
vertically  phase-in  RVSM  flight  levels. 
Commenters  cited  significant  public 
benefit  and  benefit  to  the  national 
interest.  They  cited  proven  benefits  m^ 
areas  outside  the  United  States, 
including  reduced  operating  costs  (time, 
fuel  efficiency)  and  enhanced  air  traffic 
control. 

FAA  Response:  We  acknowledge 
these  comments  and  have  considered 
them  in  our  evaluation  of  the  DRVSM 
implementation  plan. 

2.  The  ATA  proposed  that  the  FAA 
should  change  the  target 
implementation  date  to  a  more  suitable 
Aeronautical  Information  Regulation 
and  Control  (AIRAC)  date  of  )anuarv  20. 
2005.  The  ATA's  rationale  for  this 
proposal  is  that  the  AIRAC  date  in 
December  2004  is  December  23.  Since 
this  date  is  just  before  a  major  holiday. 
ATA  proposed  that  the  FAA  should 
target  Januarv  20,  2005  as  the  date  to 
implement  DRVSM. 

FAA  Response:  We  understand  the 
benefits  of  this  proposal  and  will  use 
Januar:,'  20.  2005  for  planning  purposes. 
The  AIRAC  dates  are  agreed  dates  when 
changes  to  aeronautical  information  are 
made  for  flight  planning  and  also  for 
aircraft  navigation  databases.  We  agree 
that  Ianuar\'  20.  2005  is  a  more  practical 
date  to  implement  DR\'SM. 

3.  Federal  Express  proposed  that  the 
implementation  date  for  DRVSM  be 
harmonized  with  the  Enhanced  Ground 
Proximity  Warning  System  (EGPWS)  on 
March  31.  2005  so  that  aircraft 
modification  schedules  for  the  two 
programs  could  be  coordinated. 

FAA  Response:  We  have  projected 
that  RVSM  compliant  aircraft  will 
conduct  ninety  percent  of  flights  by 
January  of  2005.  We  believe  this  is  an 
appropriate  time  to  implement  DR\'SM. 

4.  RAA  asserts  that  85%  of  regional 
jets  will  be  required  to  be  RVSM 
compliant  on  the  DRVSM 
implementation  date. 

R-l/l  Response:  We  are  tracking  RVSM 
compliance  of  operators  and  aircraft 
types.  Since  regional  jets  are  a 
significant  fleet  in  domestic  operations, 
we  are  closely  tracking  the  status  of  the 
regional  jet  fleet.  As  stated  previously, 
we  believe  that  we  should  implement 
DRVSM  when  approximately  90  percent 
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of  flights  are  RVSM  compliant  and  we 
must  consider  benefits  to  overall  NAS 
operations. 

5.  A  number  of  commenters  proposed 
that  the  FAA  should  delay 
implementing  DRV'SM,  Dates  proposed 
mcluded:  Late  2005,  2006.  and  2010. 
The  rationale  for  the  proposed  delays 
included  request  for  more  time  for 
operators  to  complete  aircraft 
compliance  work.  su,ggesti(m  that  RVSM 
should  be  delayed  until  airport  capacity 
projects  were  completed,  limitations  to 
repair  station  capacity,  and  concern  for 
operator  log  jam  in  the  final  year. 

FAA  Response:  We  have  chosen  a 
target  implementation  date  on  which  we 
project  appro.ximately  90  percent  of 
flights  in  the  NAS  to  be  conducted  bv 
RVSM  compliant  aircraft.  For  each  year 
of  delay,  we  estimate  that  approximately 
$394  million  dollars  in  fuel  savings  will 
be  lost.  In  addition,  air  traffic  control 
enhancements  such  as  enhanced 
controller  fle.xibility  and  decreased 
workload,  mitigation  of  traffic 
congestion  at  conflict  points,  and 
increased  sector  throughput  will  also  be 
delayed.  We  believe  that  those  operators 
that  do  not  obtain  RVSM  authority  by 
the  implementation  date  can  operate 
viablv  below  PL  290  until  they  obtain 
RVSM  authority. 

Also,  based  on  past  experience,  we 
believe  that  a  delay  in  the  target 
implementation  date  will  only  result  in 
many  operators  delaving  their  own 
plans  to  obtain  RVSNl  authority. 

For  these  reasons,  we  believe  that 
January  20.  2005.  should  remain  the 
target  date  for  Domestic  RVSM 
implementation. 

6.  A  number  of  commenters  stated 
that  many  operators  would  not  start 
work  to  obtain  RVSM  authority  until  the 
final  rule  is  published.  Since  we  intend 
to  publish  the  final  rule  in  June  2003. 
those  operators  will  onlv  have  18 
months  to  complete  the  work. 

FAA  Response:  We  cannot  compel 
compliance  with  any  rulemaking  action 
until  the  final  rule  takes  effect;  however, 
there  is  no  prohibition  in  an  operator 
taking  action  based  on  an  NPRM.  Manv 
operators,  including  operators  that 
conduct  a  major  percentage  of  NAS 
operations,  already  have  significant 
parts  of  their  fleets  RVSM  compliant  or 
have  begun  work  to  obtain  RVSM 
compliance.  In  operator  sur\'evs 
conducted  during  development  of  the 
NPRM  many  operators  indicated  the 
intention  of  having  their  fleets  RVSM 
ready  by  late  2004.  Many  major 
operators  have  expressed  support  for  the 
implementation  date  stated  in  the 
NPRM.  Delaying  DRVSM 
implementation  would  deny  benefits  to 


operators  that  have  aggressively  pursued 
RVSM  programs. 

7.  Some  operators  opposed  DRVSM 
implementation  due  to  costs  and  a 
perception  of  limited  benefits. 

FAA  Response:  We  have  shown 
quantified  benefits  for  fuel  savings  and 
qualitative  benefits  for  ATC 
enhancements.  The  benefit/cost  ratio  for 
the  period  2002  to  2016  is 
approximately  6  to  1 .  RVSM  has 
provided  significant  benefits  in  other 
major  world  airspaces.  We  believe  that 
DRVSM  is  justified. 

8.  Comments  were  made  questioning 
the  need  for  aircraft  to  complete  the 
RVSM  compliance  process.  The 
commenters  proposed  that  non- 
compliant  aircraft  should  be  allowed  to 
operate  at  RVSM  flight  levels, 

FAA  Response:  The  FAA  and  other 
civil  aviation  authorities  conducted 
studies  of  aircraft  altitude-keeping 
performance  in  preparation  for 
developing  regulations  and  standards 
for  RV.SM  operation.  These  studies 
showed  that  altitude-keeping  at  RVSM 
flight  levels  was  not  standardized.  The 
tolerance  for  errors  greater  than  300  feet 
in  RVSM  airspace  is  very  small.  The 
studies  showed  that  the  aircraft 
population  exhibited  large  errors  at  an 
unacceptable  rate. 

The  aircraft  RVSM  compliance 
standards  published  in  part  91 
Appendix  G  were  established  to  ensure 
safety  in  RVSM  operations. 

Maintenance 

1.  Some  commenters  believe  there 
should  be  separate  rulemaking  for 
RVSM  Maintenance  program 
requirements.  AEA  recommended  that 
we  should  remove  RVSM  maintenance 
requirements  from  part  91,  Appendix  G 
and  related  FAA  RVSM  guidance 
material  and  publish  them  in 
regulations  with  more  general 
applicability.  The  rationale  was  that 
RVSM  operations  would  become 
standard  operation  rather  than  a  special 
operation. 

FAA  response:  Since  initial  RVSM 
implementation  in  the  North  Atlantic 
five  years  ago.  basic  standards  for 
maintenance  programs  have  been 
provided  in  part  91,  Appendix  G.  In 
addition,  specific  provisions  for  aircraft 
RVSM  systems  have  been  published  in 
the  RVSM  compliance  packages 
approved  by  certification  authorities  for 
individual  aircraft  types  or  groups. 

First,  RVSM  requirements  apply  to 
operations  between  FL  290-410, 
inclusive.  They  do  not  apply  to  aircraft 
operating  below  FL  290.  Second,  we 
acknowledge  that  RVSM  may  become 
the  standard  worldwide  in  the  future  for 
operations  between  FL  290—410  and  in 


the  future  it  may  be  appropriate  to 
consider  placing  RVSM  maintenance 
requirements  in  other  regulations.  At 
this  time,  however.  RVSM  maintenance 
program  requirements  are  published  in 
Appendix  G. 

2.  AEA  states  that  there  is  a  lack  of 
direction  and  standardization  from  FAA 
Headquarters  for  maintenance  programs. 

FAA  Response:  We  have  chosen  not  to 
arbitrarily  limit  the  ways  an  operator  or 
the  industry  may  meet  RVSM 
requirements.  Since  different  equipment 
solutions,  based  on  different  error 
budgets  and  component  tolerances  are 
being  used  by  applicants,  maintenance 
programs  will  vary. 

A  single  maintenance  requirement  has 
been  placed  on  aircraft  obtaining  RVSM 
authorization.  The  requirement  is  to 
maintain  the  aircraft  within  the 
specifications  of  Appendix  G.  The 
elements  of  the  maintenance  programs 
are  developed  during  certification  of  an 
aircraft's  altitude  keeping  performance. 
We  have  chosen  not  to  limit  an  operator 
or  the  industry  to  a  single  method  of 
compliance,  therefore,  elements  of  the 
maintenance  program  will  varv. 

3.  NATA  questioned  the  assertion  that 
RVSM  maintenance  costs  are  not 
significant. 

FAA  Response:  There  are  two  major 
elements  in  maintenance  programs 
related  to  RVSM  required  aircraft 
systems.  The  first  is  requirements 
established  by  aircraft  and  avionics 
manufacturers  for  the  basic  certification 
of  the  aircraft.  The  second  is 
maintenance  requirements  approved  by 
certification  authorities  in  the  RVSM 
compliance  package  for  individual 
aircraft  types. 

Since  March  1997,  we  have  granted 
RVSM  authoritv  to  hundreds  of 
operators  and  approximately  5.400 
aircraft  including  approximatelv  3.700 
general  aviation  aircraft.  Operators  hav'e 
not  cited  maintenance  costs  as  a  major 
factor  in  the  initial  five  years  of  RV^SM 
operations.  We  anticipate  that 
maintenance  costs  will  lower  as  service 
center  availability  and  experience 
expands. 

Military  Operations 

1.  The  Department  of  Defense  (DoD) 
said  that  it  is  necessary  for  the  FAA  to 
accommodate  the  operation  of  DoD 
aircraft  that  could  not  meet  RVSM 
standards  in  order  to  assist  the  DoD 
accomplish  its  operational  mission. 

FAA  Response:  The  DoD  has  elected, 
to  the  extent  possible,  to  modify  its 
aircraft  to  meet  RVSM  standards  so  that 
they  can  operate  safely  without  special 
accommodation  in  RVSM  airspace.  Most 
large  DoD  transport  and  tanker  aircraft 
are  already  RVSM  compliant.  The 
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percentage  of  flight.s  in  the  NAS  by  DoD 
fighter  and  bomber  aircraft  that  are 
unable  to  meet  RVSM  standards  is 
projected  to  be  less  than  1  percent. 
The  FAA  recognizes  the  critical 
nature  of  the  DoD  mission  to  national 
defense,  recognizes  that  some  DoD 
aircraft  tvpes  are  unable  to  meet  RVSM 
standards,  and  plans  to  accommodate 
non-compliant  DoD  aircraft  by  applying 
2.000  foot  vertical  separation  or  the 
appropriate  horizontal  separation 
standard  to  those  aircraft.  The  FAA  and 
DoD  already  have  agreed  procedures  to 
coordinate  the  operation  of  DoD  aircraft 
3n  special  operations  such  as  formation 
flights  and  have  developed  similar 
agreements  in  a  joint  FAA/DoD 
Memorandum  of  Understanding  for 
RVSM  operations. 

2.  ALPA  stated  that  the  rule  language 
should  be  amended  to  state  that  non- 
compliant  militan."  aircraft  would  be 
provided  increased  separation. 

FAA  Response:  Part  91.  Appendix  G. 
Section  5  provides  the  basic  standards 
for  operation  of  non-cnmpliant  aircraft 
in  R\'SM  airspace.  Section  5  permits 
deviations  for  a  specific  flight  if  air 
traffic  control  determines  that  the 
aircraft  may  be  provided  "*    *    * 
appropriate  separation  *    *    *". 
Controller  handbooks  define 
appropriate  separation  in  these 
circumstances  as  2.000  feet  vertical 
separations  or  the  applicable  horizontal 
separation  standard. 

3.  ALPA  proposed  that  the  word 
"civil"  be  removed  from  the  proposed 
Section  91.180  to  ensure  the  compliance 
of  militarv^  aircraft  with  RVSM 
standards. 

FAA  Response:  The  FAA  and  DnD 
have  entered  into  a  Memorandum  of 
Understanding  that  details  DoD 
obligations  in  RVSM  operations  in  the 
NAS.  The  military  has  used  the 
standards  of  part  91,  Appendix  G  to 
approve  its  aircraft  for  R\'SM  operations 
since  the  1997  implementation  of 
RVSM.  The  FAA/DoD  MOU  provides 
adequate  assurance  that  this  will 
continue  to  be  the  case. 

Miscellaneous 

1.  One  commenter  proposed  that 
vertical  separation  could  be  provided  bv 
GPS. 

FAA  Response:  The  geometric  height 
above  the  earth  provided  by  GPS  is  not 
compatible  with  the  pressure  flight  level 
displays  provided  bv  pressure 
altimeters.  The  geometric  height  of 
pressure  levels  is  not  constant,  but 
varies  during  the  flight.  Since  aircraft 
altitude-keeping  and  performance  are 
based  on  pressure  levels  world-wide,  an 
evolution  to  altitude-keeping  and 


vertical  separation  based  on  GPS  is  not 
possible  at  this  time. 

Monitoring 

1.  ALPA  raised  concerns  related  to  the 
adequacy  of  monitoring  resources  and 
requested  more  information  on  the 

location  and  schedule  for  ground-based 
Aircraft  Gef>metrit  Height  Measurement 
Element  (AGHME)  units, 

FAA  Response:  We  are  planning  for 
AGHME  units  to  be  deployed  in 
September  of  2003.  The  FAA  Technical 
Center  is  conducting  studies  to  establish 
the  most  effective  location  for  the  units 
and  the  number  of  units  necessarv  to 
provide  adequate  coverage.  We  will 
inform  the  aviation  community  as  these 
studies  progress. 

We  now  have  40  portable  GPS-based 
Monitoring  Units  (GMU)  available  to 
conduct  monitoring  and  will  acquire  40 
enhanced  GMUs  starting  in  2003. 

2.  ALPA  raised  concerns  that  certain 
operator's  may  not  participate  in  the 
monitoring  program. 

FAA  Response:  Each  operator  is 
required  to  participate  in  the  monitoring 
program  as  a  condition  for  obtaining 
RVSM  authority.  Since  1997.  operators 
have  recognized  the  importance  of 
monitoring  programs  and  have 
participated  in  the  programs. 

3.  One  commenter  questioned  the 
need  for  independent  monitoring 
considering  RVSM  airworthiness 
standards. 

FAA  Response:  The  monitoring 
programs  are  designed  to  give 
authorities  an  independent  assessment 
of  aircraft  altitude-keeping  performance 
in  a  given  airspace.  The  monitoring 
program  has  identified  aircraft  types 
and  individual  aircraft  that  were  not 
performing  to  RVSM  standards.  Based 
on  monitoring  information,  in  a  small 
number  of  cases,  the  FAA  and  other 
authorities  have  found  it  necessary  to 
remove  RVSM  authority  for  an  aircraft 
type,  to  revise  the  aircraft  R\'SM 
compliance  package,  or  to  require 
aircraft  inspection  and  maintenance.  We 
believe  that  monitoring  is  a  valuable 
tool  to  confirm  that  RVSM  operations 
are  conducted  to  standards. 

Operational  Issues 

1.  A  commenter  suggested  that  there 
is  a  need  for  a  .separate  Letter  of 
Authorization  (LOA)  for  doraestic-oniy 
operators. 

FAA  Response:  We  believe  that  the 
current  LO.-\  format  can  be  used  to  grant 
multiple  authorities  for  operation  in 
special  areas  of  operation,  including  the 
domestic  United  States.  We  do  not 
believe  it  is  necessary'  to  develop  a 
separate  LOA  for  domestic  RVSM  only. 
In  addition,  we  have  published 


expanded  guidance  to  explain  the  use  of 
file  LOA. 

2.  A  commenter  questioned  the 
practice  of  engaging  the  autopilot  during 
RVSM  operations. 

FAA  Response:  Since  1997,  it  has 
been  standard  practice  to  engage  the 
autopilot  during  RVSM  operations 
unless  the  pilot  deems  it  necessary'  to  do 
otherwise.  Performance  standards  are 
established  for  autopilot  svstems  used 
in  RVSM  operations.  The  purpose  of 
these  standards  is  to  ensure  acceptable 
altitude-keeping  in  RVSM  airspace. 

3.  Several  commenters  expressed  the 
concern  that  the  FAA  should  take  steps 
to  enhance  field  inspector  training  and 
better  standardize  processes 

FAA  Response:  We  believe  that  an 
effort  is  necessary  to  enhance  training, 
guidance,  and  standardization  for  Flight 
Standards  District  Offices  (FSDOs).  We 
are  dedicating  resources  to  accomplish 
this  task. 

4  NBAA  proposed  that  operators  be 
granted  provisional  authority  to  conduct 
RVSM  operations  for  90  days  while 
FSDOs  complete  the  evaluation  of  the 
operator's  application. 

FAA  Response:  We  do  not  agree  with 
this  proposal.  We  believe  that  each 
operator's  application  must  be 
thoroughly  evaluated  to  ensure  aircraft 
compliance  and  program  compliance 
before  the  operator  conducts  RVSM 
operations. 

5.  One  commenter  suggested  that  the 
process  for  an  operator  acquiring  a 
previously  RVSM  approved  aircraft  to 
obtain  LOA  should  be  simplified. 

FA,4  Response:  We  will  examine  this 
situation  and  clarif\'  and  simplify'  the 
authorization  process  in  this  situation. 

6.  A  commenter  questioned  the 
necessity  to  re-issue  an  LOA  to  part  91 
operators  every  two  years.  The  rationale 
was  that  RVSM  would  become  the 
standard  for  daily  operations  after 
DRVSM  implementation. 

FAA  Response:  We  believe  that  this 
requirement  should  be  reviewed  as  part 
of  a  post  implementation  review.  We 
will  coordinate  with  industry'  to  address 
this  issue  in  the  year  following  DRVSM 
implementation. 

Safety  Issues — General 

1 .  Several  commenters  expressed  the 
concern  that  the  FAA  must  perform  an 
adequate  safety  analysis  before  DRVSM 
implementation. 

FAA  Response:  The  ICAO  Review  of 
the  General  Concept  of  Separation  Panel 
(RGCSP).  which  included  FAA 
representatives,  conducted  a  safety 
analysis  on  U.S.  domestic  operations  in 
the  course  of  developing  the  worldwide 
requirements  for  aircraft  altitude- 
keeping  performance.  The  RGCSP 
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determined  that  the  busiest  enroute 
airspace  in  the  U.S.  and  the  world  was 
that  between  Albuquerque  and  Los 
Angeles.  Operations  in  this  high  traffic 
density  airspace  were  analyzed  using 
Collision  Risk  Modeling.  Thii  analysis 
provided  the  basis  for  aircraft  altimeter 
accur:v  y  and  autopilot  performance 
requirements  that  are  published  in  part 
91.  Appendix  G.  and  in  the  ICAO  RVSM 
Manual. 

The  Separation  Standards  Group 
(ACB-310)  at  the  FAA  William  1. 
Hughes  Technical  Center  provides 
safety  analysis  capabilities  for  FAA 
programs  reducing  the  separation 
between  aircraft.  ACB-310  personnel 
have  participated  in  or  lead  the  Safety 
and  Monitoring  (SAM)  Groups  in  all  of 
the  RVSM  implementation  programs  in 
oceanic  airspace  except  the  South 
Atlantic.  The  SAM  groups  have  been 
responsible  for  completing  safety 
analysis  in  each  individual  area  of 
operation.  ACB-310.  in  coordination 
with  FAA  Flight  Standards  and  Air 
Traffic  will  be  responsible,  prior  to 
DRVSM  implementation,  for  updating 
the  safety  analysis  for  DRVSM  airspace. 

2.  A  commenter  expressed  the 
concern  that  the  Target  Level  of  Safety 
(TLS)  should  be  stringent  enough  to 
protect  NAS  safety. 

FAA  Response:  We  have  adopted  the 
TLS  endorsed  by  ICAO  and  used  to 
assess  RVSM  implementation  safety 
worldwide. 

3.  APA  expressed  the  concern  that 
increased  or  better  navigation  accuracy 
in  the  vertical  and  horizontal  planes 
increases  risk  when  pilot  or  controller 
errors  occur. 

FAA  Response:  The  Collision  Risk 
Model  (CRM)  accounts  for  aircraft 
navigation  accuracv.  Navigation 
accuracy  is  one  of  the  major  elements 
considered  in  the  CRM  to  assess 
airspace  system  safety. 

4.  A  number  of  commenters  expressed 
a  concern  that  RVSM  may  have  been  a 
factor  in  the  July  2002  mid-air  collision 
in  Europe. 

FAA  Response:  The  German  Federal 
Bureau  of  Aircraft  Accidents 
Investigation  is  conducting  the 
investigation  into  the  July  2002  mid-air 
collision  in  Europe.  The  investigation  is 
still  underway,  however,  neither  the 
RVSM  program  nor  the  1,000-foot 
vertical  separation  standard  appear  to 
have  been  a  factor.  The  aircraft  were 
correctly  established  at  their  assigned 
altitude  of  FL  360  and  were  separated 
horizontally.  When  their  paths 
converged,  the  controller  attempted  to 
issue  a  clearance  for  one  of  the  aircraft 
to  descend  so  that  the  aircraft  would  be 
separated  vertically.  When  that  aircraft 
descended,  it  did  so  in  conflict  with  its 


TCAS  Resolution  Advisory  (RA)  to 
climb  and  descended  into  another 
aircraft.  The  second  aircraft  was 
following  its  TCAS  RA  to  descend.  It 
appears  that  this  scenario  could  have 
occurred  as  it  did  under  the 
conventional  vertical  separation  rules 
that  were  applied  prior  to  European 
RVSM  implementation  in  January  2002. 
RVSM  does  not  appear  to  have  been  a 
factor  and  RVSM  operations  have 
continued  in  European  airspace. 

5.  AOPA  proposed  that  non- 
compliant  aircraft  should  be  allowed  to 
climb  to  and  above  FL  290  if  required 
to  avoid  weather. 

FAA  Response:  We  are  making 
provision  for  non-compliant  aircraft  to 
climb  through  RVSM  airspace  without 
intermediate  level  off  to  operate  above 
RVSM  airspace.  The  AOPA  proposal 
would  allow  non-compliant  aircraft  to 
climb  into  RVSM  airspace  on  a  regular 
basis  and  operate  there  for  a  sustained 
period  of  time.  We  oppose  this  proposal 
because  we  have  found  in  simulations 
that  increasing  the  number  of  non- 
compliant  aircraft  in  RVSM  airspace 
significantly  increases  controller 
workload,  complicates  air  traffic 
control,  and  increases  the  potential  for 
controller  and  pilot  error. 

When  warranted  by  the 
circumstances,  the  pilot  retains  the 
option  under  existing  regulations  to  take 
the  action  necessary  to  protect  the  safety 
of  the  aircraft. 

6.  An  individual  proposed  that 
aircraft  should  fly  random  vertical  paths 
rather  than  standard  flight  levels. 

FAA  Response:  Air  Traffic  Control,  air 
traffic  conflict  alert  systems,  vertical 
separation  standards,  pilot  and 
controller  procedures,  and  aircraft 
operations  are  based  worldwide  on 
aircraft  accurately  maintaining  cleared 
flight  level  and  track.  The  DRVSM 
project  is  intended  to  introduce  a  new 
vertical  separation  standard  into  the 
existing  operational  environment.  It  is 
not  within  the  scope  of  the  DRVSM 
project  to  implement  random  vertical 
paths  into  NAS  operations. 

7.  One  commenter  raised  a  concern 
about  non-compliant  aircraft  operating 
without  authorization  at  RV^SM  flight 
levels. 

FAA  Response:  RVSM  programs 
provide  protection  against  aircraft 
operating  at  RVSM  flight  levels  without 
authorization  in  several  ways.  First, 
FAA  regulations  require  aircraft  and 
operators  to  have  FAA  authorization 
before  flying  in  RVSM  airspace.  Second, 
part  91.  Appendix  G,  Section  4  requires 
operators  to  correctly  annotate  the  flight 
plan  filed  with  ATC  with  the  RVSM 
status  of  their  aircraft.  Third,  the 
operator's  RVSM  status  is  displayed  to 


the  controller  so  that  the  correct  vertical 
separation  will  be  applied,  Fourth,  the 
Separation  Standards  Group  (ACB-310) 
at  the  FAA  Technical  Center  tracks  both 
individual  airframes  and  operators  on 
an  RVSM  Approvals  Database  and 
periodically  compares  the  database  to 
airframes  observed  operating  in  RVSM 
airspace  to  identify  unauthorized 
aircraft.  Fifth,  the  FAA  investigates  any 
operators  found  operating  in  RVSM 
airspace  without  authority. 

8.  The  NTSB  recommended  that  the 
FAA  should  track  wake  turbulence 
events  in  the  post  implementation 
period. 

FAA  Response:  Wake  turbulence  may 
occur  when  one  aircraft  is  trailing 
another  by  10-12  miles  on  the  same 
track  and  is  1 ,000  feet  below  another.  It 
may  also  occur  if  two  aircraft  pass  each 
other  in  opposite  directions  on  the  same 
track  separated  by  1.000  feet.  The 
occurrence  of  wake  turbulence  is 
dependant  on  wind  direction  and 
atmospheric  conditions  at  the  time  that 
the  aircraft  pass. 

Since  the  initial  RVSM 
implementation  in  1997,  wake 
turbulence  has  generally  been  found  to 
be  moderate  or  less  in  magnitude  and 
has  affected  crew  and  passenger  comfort 
rather  than  safety.  Pilots  are  able  to 
avoid  wake  turbulence  in  airspace  such 
as  the  U.S.  where  direct  pilot-controller 
communications  are  available  by 
requesting  a  flight  level  change,  a  minor 
track  offset,  or  a  track  change. 

Wake  turbulence  has  not  been  a  factor 
in  the  past  year  of  RVSM  operations  in 
Europe. 

Before  we  implement  RVSM  in 
domestic  airspace  we  will  apply 
experience  that  we  have  gained  since 
1997  to  develop  and  publish  pilot 
guidance  on  wake  turbulence.  In 
addition,  we  will  conduct  a  post 
implementation  problem  detection/ 
resolution  effort  that  includes  wake 
turbulence. 

9.  The  NTSB  recommended  that  the 
FAA  should  conduct  adequate  training 
so  that  operators,  pilots,  and  controllers 
clearly  understand  aircraft  requirements 
and  status  including  enroute  aircraft 
system  failures. 

FAA  Response:  The  FAA  Flight 
Standards  Service  is  coordinating  with 
the  FAA  Air  Traffic  organization  to 
develop  appropriate  guidance  for  the 
Aeronautical  Information  Manual  and 
other  FAA  documents  posted  on  the 
FAA  RVSM  Web  site  and  available  in 
Flight  Standards  field  offices.  We  will 
emphasize  these  areas  of  concern. 

10.  One  commenter  questioned  the 
pilot  actions  in  the  event  of  autopilot 
failure  enroute. 
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FAA  Response:  The  F.-VA  and  other 
Air  Traffic  Service  Providers  provide 
guidance  on  recommended  pilot  actions 
in  events  such  as  aircraft  system 
malfunctions,  medical  emergencies,  and 
weather  encounters.  These 
recommendations  are  referred  to  as 
contingency  procedures.  In  an 
environment  such  as  the  domestic  U.S. 
where  direct  pilot-communications  and 
radar  surveillance  is  available.  ATC^ 
assistance  is  readily  available  in 
contingency  events  such  as  autopilot 
failures. 

Small  Entity  Analysis 

1.  Part  91  and  135  small  businesses 
were  not  identified  in  the  NPRM  Small 
Entity  Analysis.  NATA  questioned  the 
finding  of  insignificant  impact  on  small 
entities  and  questioned  its  treatment  of 
part  91  and  part  135  businesses. 

FAA  Response:  We  have  updated  the 
Regulatory  Impact  Analysis  (RIA) 
published  with  this  final  rule.  The 
Small  Entity  analysis  was  updated  for 
the  RIA. 

TCAS 

1.  A  number  of  commenters  asserted 
that  TCAS  installation  should  be  a 
requirement  for  operation  in  RVSM 
airspace. 

FAA  Response:  The  FAA  does  not 
concur  with  this  assertion  for  the 
reasons  discussed  below. 

1.000-foot  separation.  First,  we 
believe  it  is  important  to  note  that  1,000 
ft  vertical  separation  has  been  applied 
up  to  flight  level  290  on  a  global  basis, 
including  the  U.S..  for  about  40  years. 
The  1,000-foot  vertical  separation  below 
FL  290  is  based  on  basic  certification 
standards  for  aircraft  altimeters, 
autopilots,  and  pilot  and  controller 
procedures.  The  current  requirements 
for  TCAS  equipage  are  not  based  on  this 
separation  standard 

TCAS  and  Transponder  Equipage 
Requirements.  TCAS  equipage  is 
required  by  parts  121,  125,  129.  and 
135.  Equipage  requirements  are  not 
related  to  a  specific  separation  standard 
or  operational  procedure.  Part  91 
§  91.215  requires  transponder  equipage 
for  operation  in  Class  A  airspace.  Class 
A  airspace  is  between  FL  180-600  in  the 
U.S. 

We  estimate  that  in  domestic  U.S. 
operations  approximately  90%  of  flights 
are  currently  equipped  with  TCAS.  In 
addition,  all  aircraft  must  be  equipped 
with  transponders  to  operate  in  U,S. 
Class  A  airspace.  Aircraft  that  are 
transponder  equipped,  though  not 
TCAS  equipped,  are  still  displayed  to 
TCAS  equipped  aircraft  and  produce 
TAs  and  RA's  when  within  the 
parameters. 


Revision  to  FAA  TCAS  Equipage 
Rules.  The  FAA  published  a  Final  Rule 
in  April  2003  that  will,  in  the  Ianuar\- 
2005  timeframe,  increase  the  number, 
percentage  and  categories  of  aircraft 
operating  in  U.S.  domestic  airspace  that 
are  equipped  with  TCAS.  This  is  so 
because  in  the  revised  regulations  TCAS 
equipage  requirements  for  turbine- 
powered  airplanes  are  no  longer  based 
on  passenger  seat  configuration.  A  major 
provision  of  the  revised  part  121 
§  121.256.  part  125  §  125.224.  and  part 
129  §  129.18  is  that,  effective  January  1 , 
2005.  turbine-powered  airplanes  of 
more  than  33.000  pounds  maximum 
certified  takeoff  weight  must  be 
operated  with  one  of  the  following; 

•  TCAS  II  that  meets  TSO  C-119b 
(version  7.0)  or  a  later  version 

•  TCAS  II  that  meets  TSO  C-119a 
(version  6,04A  Enhanced) 

•  A  collision  avoidance  system 
equivalent  to  TSO  C-119b  (version 
7.0)  or  later  version  capable  of 
coordinating  with  units  that  meet 
TSO  C-119a  (version  6. 04 A 
Enhanced) 

In  addition,  these  sections  contain 
requirements  for  new  TCAS  II 
installations  made  after  April  30,  2003: 
requirements  for  replacement  of  TCAS  II 
(version  6.04A  Enhanced)  installations 
that  cannot  be  adequately  repaired  with 
TCAS  II  (version  7.0)  installations; 
provisions,  effective  January  1,  2005.  for 
the  operation  of  airplanes  with  a 
passenger  seat  configuration  of  10-30 
seats  and  provisions  for  piston-powered 
airplanes  of  more  than  33.000  pounds 
maximum  certificated  takeoff  weight. 

Part  91  Aircraft  TCAS  Equipage. 
Many  business  aviation  operators  equip 
their  aircraft  with  TCAS  voluntarily,  as 
a  safety  measure. 

Other  factors.  Other  factors  related  to 
the  discussion  of  TCAS  as  it  relates  to 
RVSM  are: 

a.  Safety  Analysis.  The  safety  analysis 
conducted  prior  to  RVSM 
implementation  does  not  consider  the 
effect  of  TCAS  on  risk  bearing  events 
such  as  altitude  busts,  controller  errors, 
etc.  Instead,  risk  is  estimated  based  on 
aircraft  altitude-keeping  errors 
(technical  errors)  and  operational  or 
human  errors.  This  estimated  risk  is 
compared  to  the  agreed  Target  Level  of 
Safety.  The  intent  is  to  identify'  errors 
and  mitigate  their  occurrence.  Nowhere 
in  the  safety  analysis  or  in  operational 
evaluation  is  it  assumed  that  an  error 
event  is  not  significant  because  risk  is 
mitigated  by  TCAS  when  the  event 
occurs. 

b.  RVSM  Experience.  Since  March 
1997,  in  RVSM  operations  worldwide, 
approximately  14  million  RVSM  flight 


hours  have  been  accumulated  and  6 
million  RVSM  flights  have  been 
c:onducted  safely.  The  criteria  for 
altimeter  accuracy,  autopilot 
performance,  and  altitude  alerts,  plus 
the  RVSM  policies  and  procedures  have 
been  effective  since  their  publication  in 
guidance  form  in  1994  and  in  part  91, 
appendix  G  in  April  1997. 

c.  ICAO  Aircraft  Equipage  Standards. 
The  ICAO  RVSM  aircraft  equipage 
standards  applied  worldwide,  including 
Europe,  do  not  include  a  requirement 
for  TCAS. 

d.  TCAS  Events.  The  events  in 
enroute  airspace  where  TCAS  has 
provided  a  safety  net  have  not  been 
related  to  the  separation  standard 
applied.  Instead,  events  in  enroute 
airspace  where  aircraft  have  come  into 
proximity,  generally  have  related  to 
human  error.  Such  events  have  occurred 
in  airspace  where  2.000-foot  vertical 
separation  is  applied  and  in  some  cases 
where  60  nm  lateral  separation  was 
applied. 

e.  TCAS  II  Version  7.0.  In  December 
2001,  we  published  a  revision  to  Part 
91,  Appendix  G  to  require  that  Version 
7.0  be  incorporated  into  TCAS  II  if 
TCAS  is  installed  on  the  aircraft  and  the 
aircraft  is  used  in  RVSM  operations. 
RVSM  operations  will  require  Version 
7.0  in  domestic  U.S.  operations. 

2.  One  commenter  stated  the  belief 
that  TCAS  was  a  requirement  for  RVSM 
in  other  areas  of  the  world. 

FAA  Response:  Neither  FAA 
regulations  nor  ICAO  standards  and 
policies  require  TCAS  installation  in 
order  to  conduct  RVSM  operations. 
ICAO  Annex  6  (Operation  of  Aircraft), 
Part  1  (International  Commercial  Air 
Transport  Aeroplanes)  contains  the 
ICAO  standard  for  TCAS  II.  Version  7.0 
installation  on  an  aircraft.  ICAO 
standards  call  for  TCAS  II,  Version  7.0 
installation  on  aircraft  with  a  take-off 
gross  weight  exceeding  33,000  pounds 
or  with  a  passenger  carrv'ing  capacity  of 
more  than  30. 

ICAO  Annex  6,  Part  II  (International 
General  Aviation  Aeroplanes)  calls  for 
aircraft  to  be  equipped  with  a  pressure 
altitude  reporting  transponder,  but  does 
not  call  for  TCAS  installation.  TCAS 
installation  policies  for  individual  ICAO 
regions  are  published  in  ICAO  Regional 
Supplementary  Procedures  (Doc  7030). 
ICAO  Doc  7030  TCAS  and  transponder 
installation  policies  reflect  ICAO  Annex 
6.  Parts  I  and  II. 

3.  Some  comments  proposed  that  an 
operating  TCAS  should  be  a 
requirement  for  entrv'  into  RVSM 
airspace  and  also  for  continued 
operation  in  the  event  of  TCAS  failure 
enroute. 


I 


61316  Federal  Register/ Vol.  68,  No.  207 /Monday.  October  27,  2003 /Rules  and  Regulations 


FAA  Response:  TCAS  installation  and 
operation  is  not  a  requirement  for  the 
application  of  enroute  separation 
standards  including  1,0000-foot  vertical 
separation  below  FL  290.  Master 
Minmuim  Equipment  List  policy  allows 
for  TCAS  to  Be  inoperative  for  up  to  3 
days.  The  aircraft  equipage 
requirements  for  RV'SM  have  provided 
safe  RV'SM  operations  since  1997. 

4.  ALPA  asked  us  to  analyze  the 
incremental  safety  benefit  of  requiring 
TCAS  on  all  aircraft. 

FAA  Rf^spons'e:  The  safety  analysis 
performed  prior  to  RVSM 
implementation  considers  the  frequency 
of  aircraft  altitude-keeping  errors  and  of 
human  errors.  The  risk  of  error  events 
is  not  considered  to  be  mitigated  by 
TCAS. 

Wo  have  estimatt;d  that  there  will  be 
i  high  probability  of  TCAS  equipage  in 
encounters  between  aircraft.  We  have 
estimated  that  in  81  percent  of 
encounters  between  pairs  of  aircraft 
both  aircraft  will  be  TCAS  equipped  and 
in  99  percent  of  such  encounters  at  least 
one  aircraft  will  be  TCAS  equipped. 

5.  CAPA  suggested  that  encounters 
between  aircraft  where  one  is  TCAS 
equipped  and  the  other  is  not  are 
similar  to  the  European  mid-air 
collision  event  that  occurred  in  July  of 
2002. 

FAA  Response:  First,  we  do  not 
believe  that  the  potential  event 
described  is  specific  to  a  single 
separation  standard,  including  1.000- 
foot  separation  above  FL  290.  Second, 
1.000-foot  vertical  separation  is  applied 
without  requirements  for  TCAS  below 
FL  290.  Third,  the  mid-air  event  in 
Europe  occurred  despite  the  fact  that 
both  aircraft  were  TCAS  equipped.  In 
NAS  airspace,  appro.ximately  90  percent 
of  aircraft  are  estimated  to  be  TCAS 
equipped. 

6.  AEA  asked  for  confirmation  of 
TC'AS  I  acceptability  for  operations  in 
K\'SM  airspace. 

FAA  Response:  The  only  RVSM 
requirement  related  to  TCAS 
installation  is  that  if  the  aircraft  is 
equipped  with  TCAS  II  and  used  in 
RVSM  operations  then  TCAS  11.  Version 
7.0  must  be  incorporated.  There  is  no 
prohibition  in  RVSM  requirements 
against  TCAS  1. 

7.  AEA  asked  if  Mode  S  waivers 
would  remain  in  effect. 

FAA  Response:  All  TCAS  installations 
require  a  TCAS-compatible  Mode  S 
transponder.  This  is  to  allow  for 
coordination  during  events  where  more 
than  one  aircraft  is  TCAS  equipped. 
This  is  true  for  Version  7  and  all 
previous  versions.  TCAS  Version  7  and 
all  earlier  versions  are  capable  of 
tracking  other  aircraft  that  are  equipped 


with  either  a  Mode  A/C  or  Mode  S 
transponder.  TCAS  will  provide  TA  and 
RA  protection  against  aircraft  equipped 
with  either  type  of  transponder. 

We  have  not  issued  any  waivers  to  the 
requirement  for  a  Mode  S  transponder 
on  a  TCAS-equipped  aircraft.  This 
would  have  resulted  in  TCAS  being 
inoperative  at  all  times. 

Tne  requirement  for  Version  7  instead 
of  earlier  versions  of  the  TCAS  logic 
should  haX'e  no  affect  on  waivers  issued 
to  Mode  S  requirements  for  aircraft  that 
are  not  TCAS  equipped. 

Regulatorj'  Impact  Analysis  Summary 

Executive  Order  12866  directs  federal 
agencies  to  promulgate  new  regulations 
or  modif\'  existing  regulations  after 
consideration  of  the  expected  benefits  to 
society  and  the  expected  costs.  Each 
federal  agency  shall  assess  both  the 
costs  and  the  benefits  of  proposed 
regulationK  while  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify.  A  proposed  rule  is 
promulgated  only  upon  a  reasoned 
determination  that  tJie  benefits  of  the 
proposed  rule  justify  its  costs. 

The  order  also  requires  federal 
agencies  te  assess^  whether  a  proposed 
rule  is  considered  a  "significant 
regulatory  action".  The  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
The  Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulator}'  changes  on  international 
trade.  Finally,  Public  Law  104-4 
requires  federal  agencies  to  assess  the 
impact  of  any  federal  mandates  on  state, 
local,  tribal  governments,  and  the 
private  sector. 

In  conducting  these  analyses,  we  have 
determined  that  this  rule:  (1)  Generates 
benefits  that  justify  its  costs  for  the 
significant  majority  of  U.S.  operators 
and  is  "a  sdgnificant  regulatory  action" 
as  defined  in  the  Executive  Order;  (2)  is 
significant  as  defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  has  a  significant  impact 
on  a  substantial  number  of  small 
entities,  but  provides  benefits  that 
justify'  a  final  rule;  and  (4)  does  not 
constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

This  rule  expands  Reduced  Vertical 
Separation  Minimum  (RVSM) 
operations  to  aircraft  operating  between 
FL  290-410  (inclusive)  in  the  airspace 
of  the  48  contiguous  States  of  the  U.S., 
the  District  of  Columbia.  Alaska,  that 
portion  of  the  Gulf  of  Mexico  where  we 
provide  air  traffic  services,  the  San  Juan 
FIR  and  the  airspace  between  Florida 
and  the  San  Juan  FIR.  Some  of  the 


benefits  of  this  rulemaking  are:  (1)  An 
increase  in  the  number  of  available 
flight  levels:  (2)  enhanced  airspace 
capacity:  (3)  permits  operators  to 
operate  more  fuel/time  effi{:i(>nt  routes 
and  altitudes:  and  (4)  enhanced  air 
traffic  controller  flexibility  by  increasing 
the  number  of  available  flight  levels, 
while  maintaining  an  equivalent  level  of 
safety. 

We  estimate  that  this  rule  will  cost 
U.S.  operators  S869.2  million  for  the 
fifteen-year  period  2002-2016  or  S764.9 
million,  discounted.  For  the  purposes  of 
this  cost  analysis,  we  assumed  that 
operators  would  choose  to  upgrade 
almost  all  of  their  aircraft  to  meet  RVSM 
standards.  Operators  of  non-RVSM 
approved  aircraft  would,  however, 
retain  the  option  of  flying  above  or 
below  RVSM  airspace.  Benefits  would 
begin  accruing  on  January  20,  2005. 
Estimated  quantifiable  benefits,  based 
on  fuel  savings  for  the  U.S.  aircraft  fleet 
over  the  years  2005  to  2016,  would  be 
S5.3  billion  or  discounted  at  S3.0 
billion. 

In  addition  to  fuel  savings,  many  non- 
quantifiable  or  value-added  benefits  will 
result  from  the  implementation  of 
RVSM  in  domestic  U.S.  airspace.  Input 
from  air  traffic  managers,  controllers, 
and  operators  has  identified  numerous 
additional  benefits. 

Through  implementation  of  RVSM  in 
the  NAT  and  PAC~  regions,  operators 
and  controllers  have  realized  some 
additional  benefits.  The  major 
additional  benefits  as  identified  by  air 
traffic  managers  and  controllers  are: 

•  Enhanced  capacity 

•  Reduced  airspace  complexity 

•  Decreased  operational  errors  in  these 
regions 

•  Reduction  of  user-requested  off  course 
climbs  for  altitude  changes 

•  Improved  flexibility  for  peak  traffic 
demands 

•  Reduction  of  the  effect  of  traffic 
converging  at  critical  points 

•  Increased  number  of  options  in 
deviating  aircraft  during  periods  of 
adverse  weather 

The  benefits  outlined  above  for  RVSM 
in  the  NAT  and  PAC  regions  are 
anticipated  in  domestic  U.S.  airspace. 
There  should  be  expected  efficiencies 
through  reduced  airspace  complexity, 
increased  flight  levels,  and  fewer 
altitude  changes  with  crossing  traffic. 

Operators  can  also  expect  enhanced 
operating  efficiency  and  the  potential 
for  decreased  departure  delavs  due  to 
improved  airspace  efficiency.  Specific 
benefits  cited  by  aircraft  operators  are: 

•  Decreased  flight  delays 

•  Improved  access  to  desired  flight 
levels 
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•  Reduced  average  flight  times 

•  Increased  likelihood  of  receiving  a 
clearance  for  weather  de\'iations 

•  Seamless,  transparent,  and 
harmonious  operations  between 
adjoining  RVSM  airspaces 

•  Consistent  procedural  environment 
throughout  the  entire  flight 

•  Reduced  impact  of  adverse  weather 
by  permitting  aircraft  deviations  to 
other  airways  without  any  efficiency 
loss. 

Implementation  of  R\'SM  in  U.S. 
domestic  airspace  should  increase  user 
satisfaction.  The  benefits  described  in 
this  section  are  compelling  in  number 
and  operational  impact.  These  benefits 
are  also  important  in  that  they  are 
enjoyed  both  by  air  traffic  and  aircraft 
operators. 

Analysis  of  Alternatives 

This  rule  is  a  "significant  regulatorv' 
action"  as  defined  by  Executive  Order 
(E.O.)  12866  (Regulator}-  Planning  and 
Review)  because  this  rule  will  impose 
costs  e.xceeding  SlOO  million  annually. 
The  E.O.  requires  that  agencies 
promulgating  economically  significant 
rules  provide  an  assessment  of  feasible 
alternatives  to  their  respective 
rulemaking  actions.  In  addition,  the  E.O 
requires  that  an  explanation  of  why  the 
final  rule,  which  is  significant,  is 
preferable  to  the  identified  potential 
alternatives.  We  identified  and 
considered  three  alternatives  to  the  final 
rule. 

Alternative  One — The  Status  Quo 

This  alternative  would  maintain  the 
2,000-foot  separation  above  PL  290  and 
would  avoid  the  equipment  and  testing 
requirements  of  this  rule,  which  impose 
a  cost  of  S869.2  million  (S764.9  million. 
discounted]  from  2002  to  2016  on  the 
aviation  industry  and  the  FAA.  But 
maintaining  the  status  quo  also  means 
that  aviation  industrv  would  not  receive 
any  of  the  cost-savings  afforded  by 
DRVSM.  As  mentioned  earlier,  the  cost- 
savings  afforded  by  this  rule  are 
estimated  to  be  S5.3  billion  (S3.0  billion, 
discounted]  in  fuel  savings  over  the 
same  period.  Since  the  foregone  cost- 
savings  of  the  alternative  greatly  exceed 
the  avoided  costs,  we  reject  this 
alternative  in  favor  of  the  final  rule. 

Alternative  Two — Implement  Domestic 
RVSM  Without  the  Equipment  and 
Testing  Requirements 

This  alternative  would  allow  RVSM 
between  FL  290  and  PL  410  without 
requiring  aircraft  system  engineering  to 
14  CFR  part  91.  appendix  G.  This 
alternative  would  allow  the  aviation 
industry-  to  receive  the  estimated  S5.3 
billion  ($3.0  billion,  discounted)  in  fuel 


savings  while  the  aviation  industry  and 

the  FAA  avoid  RVSM  costs  of  S869.2 
million  (S764.9  million,  discounted). 
Unfortunately,  this  is  not  a  viable 
alternative  due  to  safety  considerations 

Studies  by  the  FAA  and  European 
civil  aviation  authorities  have  shown 
that  many  aircraft  that  have  not  been 
calibrated  to  RVSM  standards  exhibit 
altitude-keeping  errors  that  exceed  the 
standards  established  for  RVSM  safetv. 
In  these  studies,  non-RVSM  calibrated 
aircraft  were  obser\ed  witb  errors  of  up 
to  700  feet.  Under  R\'S.M  aircraft  are 
allowed  to  operate  with  only  1.000  feet 
vertical  separation.  If  non-RVSM 
calibrated  aircraft  were  allowed  to 
operate  with  only  1,000  feet  vertical 
separation,  there  could  be  a  400-foot 
altitude  overlap  in  altitude-keeping 
errors  for  tw  o  non-RVSM  calibrated 
aircraft  operating  in  close  proximity  to 
each  other.  Thus,  there  is  an  increased 
risk  of  midair  collisions  if  non-RVSM 
calibrated  aircraft  are  allowed  to  operate 
under  RVSM.  Since  there  are  some 
aviation  safety  concerns  with  this 
alternative,  this  alternative  is  also 
rejected  in  favor  of  the  final  rule. 

.\ltemative  Three — Delay 
Implementation  of  the  RVSM  by  Seven 
or  Eight  Years 

This  alternative  would  delay 
implementation  of  the  rule  by  seven  or 
eight  years.  This  would  allow  the  costs 
to  be  spread  over  a  longer  period  of  time 
so  that  costs  in  any  one-year  would  be 
below  SlOO  million.  This  would  make 
the  rule  no  longer  economically 
significant  under  E.O.  12866.  The  cost 
of  this  alternative  would  still  be  the 
same  as  the  cost  of  the  final  rule, 
although  the  discounted  costs  would  be 
lower  than  the  discounted  costs  of  the 
final  rule.  However,  if  implementation 
of  the  rule  were  delayed  by  seven  or 
eight  years,  the  estimated  cost-sa\dngs 
would  be  reduced  by  $2.0  billion  or  $2.4 
billion,  respectively  (Si. 5  billion, 
discounted  or  $1.8  billion,  discounted, 
respectively).  This  is  a  considerable 
amount  of  cost-savings  to  forego  in 
order  for  the  FAA  to  avoid  issuing  an 
economically  significant  rule.  For  this 
reason,  this  alternative  is  rejected  in 
favor  of  the  final  rule. 

Regulatory  Flexibility'  Analysis 

The  Regulator}'  Flexibility  Act  of  1980 
establishes  as  a  principle  of  regulatory' 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  applicable  statutes,  to  fit  regulatory 
and  informational  requirements  to  the 
scale  of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle. 
the  Act  requires  agencies  to  solicit  and 


consider  fle.xible  regulator}'  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Findings  of  the  Regulatory  Flexibility 
Analysis 

Operators  of  large  transport  aircraft 
meeting  the  Small  Business 
Administration  (SBA)  small  entit\' 
criteria  were  identified  in  the  6-day 
traffic  sample  of  ETMS  data  and  appear 
in  Table  2  of  the  Regulatory  Impact 
Analysis.  Revenue  information  for  the 
small  entity  operators  was  obtained 
from  the  Air  Carrier  Financial  Statistics 
Quarterly.  Dun  and  Bradstreet  Million 
Dollar  Directory.  fS-P  Airline  Fleets 
International,  and  the  Department  of 
Transportation  Bureau  of 
Transportation  Statistics  Office  of 
Airline  Information  Web  Site. 

Operators  of  small  commercial  or 
general  aviation  aircraft  are  typically 
operated  under  either  14  CFR  part  91  or 
14  CFR  part  135.  This  study  focuses  on 
part  135  operators.  Since  they  utilize 
their  aircraft  as  their  primary  means  of 
revenue  generation  through  offering 
non-scheduled  charter  flights,  they  are 
more  prone  to  being  impacted  by  this 
rule.  The  FAA  estimates  that  380 
operators  with  less  than  1.500 
employees  operate  2,780  turbojet 
aircraft  on  part  135  generating  $7.0 
billion  in  charter  revenue  per  annum. 
As  of  December  2002.  422  of  these 
aircraft  are  RVSM  approved  leaving 
2.358  non-approved  aircraft.  The  FAA 
estimates  the  cost  to  upgrade  the  non- 
approved  airframes  is  $211.4  million.  In 
addition,  the  FAA  estimates  that  these 
operators  will  incur  approximately 
$74.1  million.  or5195.000  per  operator, 
in  lost  revenue  associated  with  the 
downtime  necessar\"  to  upgrade  these 
airframes  for  RVSM  operations.  Based 
on  these  estimates,  the  FAA  has 
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determined  that  this  group  of 
approximately  380  operators  is 
significantly  impacted  by  this  rule. 

The  following  reviews  some  of  the 
factors  associated  with  the  costs  of 
upgrading  part  135  aircraft  that  the  FAA 
considered  in  the  Regulatory  Flexibilitv 
Analysis  (RFA): 

•  Table  1  of  the  Regulatory  Impact 
Analysis  (RIA)  provides  projected  costs 
associated  with  upgrading  individual 
aircraft  types.  The  FAA  recognizes  that 
the  costs  may  change.  In  some  cases,  the 
FAA  has  seen  costs  decrease  as  more 
upgrade  options  become  available.  The 
FAA  also  recognizes,  however,  that  in 
the  period  before  the  RVSM 
implementation  date  competition  for 
upgrade  facilities  may  lead  to  an 
increase  in  costs.  Therefore,  the  FAA 
concludes  that  this  cost  may  vary  and 
can  onlv  be  estimated. 

•  For  the  purposes  of  estimating  costs 
associated  with  upgrading  part  13.5 
aircraft  to  RV'SM  standards,  the  FAA 
used  the  conservative  assumption  in 
RIA  Tables  2  and  3  that  all  operators 
will  incur  upgrade  costs  during  the  15- 
year  cost  analysis  period.  2002-2016. 
The  FAA  recognizes  that  some  operators 
of  high  upgrade  cost  aircraft  may  elect 
to  fly  below  flight  level  290  for  an 
indefinite  period  of  time.  The  FAA 
conducted  a  study  entitled  "An 
Examination  of  Range  and  Fuel-Burn 
Penalties  Associated  with  CJperating 
Business  let  Type  Aircraft  Beneath 
Proposed  U.S.  Domestic  Reduced 
Vertical  Separation  Minimum  (DRVSM) 
.■\irspace".  The  study  is  available  in  the 
rulemaking  docket.  The  study  provides 
costs  for  flight  operation  below  290  for 
such  aircraft.  The  FAA  concluded  that 
the  costs  associated  with  flight  below 
flight  level  290  are  less  than  that  for 
upgrade.  The  FAA,  therefore,  believed 
that  assummg  all  aircraft  would  incur 
upgrade  costs  was  a  conservative 
approach. 

•  RIA  Table  5  provides  an  estimate  of 
revenue  lost  to  part  135  operators  when 
their  aircraft  are  in  service  centers 
undergoing  RVSM  upgrade.  For  the 
purpose  of  developing  this  table,  the 
FAA  assumed  an  average  aircraft 
downtime  of  two  weeks.  The  FAA 
recognizes  that  actual  downtime  can 
vary  in  individual  situations,  however, 
we  believe  two  weeks  to  be  a  reasonable 
assumption  for  average  downtime. 
These  costs  can  be  mitigated  if  upgrades 
occur  during  other  scheduled 
maintenance 

•  In  the  RFA  Affordability  Analysis, 
the  FAA  recognizes  that  the  380  part 
135  operators  will  fund  upgrade  costs 
from  company  sources,  lenders  or 
through  the  issuance  of  equity  capital. 


•  Although  in  January  2005 
approximately  90  per  cent  of  flights  in 
domestic  U.S.  RVSM  airspace  are 
projected  to  be  conducted  by  RVSM- 
compliant  aircraft,  approximately  10 
percent  of  flights  that  now  operate 
above  FL  290  are  projected  to  operate 
below  that  level.  The  FAA  recognizes 
that  some  operators  may  not  complete 
RVSM  engineering  work  and  FAA  Flight 
Standards  office  processing  by  the 
RVSM  implementation  date.  Such 
operators  retain  the  option  to  fly  below 
FL  290  undl  they  receive  RVSM 
authority.  FAA  flight  simulations  have 
shown  that  the  approximate  10  percent 
increase  in  traffic  below  FL  290  can  be 
accommodated  without  degrading 
safety. 

•  The  FAA  examined  the  fuel 
consumption  penalties  and  range 
limitations  associated  with  flight  below 
FL  290.  The  study  endtled  'An 
Examination  of  Range  and  Fuel-Burn 
Penalties  Associated  with  Operating 
Business  Jet  Type  Aircraft  Beneath 
Proposed  U.S.  Domestic  Reduced 
Vertical  Separation  Minimum  (DRVSM) 
Initial  Simulation"  is  available  for 
review  in  the  docket.  Using  data  from 
the  FAA  Enhanced  Traffic  Management 
System,  the  study  examined  the  actual 
leg  lengths  and  city-pairs  that  part  135 
aircraft  fly.  The  study  concluded  that 
part  135  aircraft  would  incur  a  fuel 
consumption  penalty  of  approximately 
7.15  percent.  The  penalty  imposes  an 
average  annual  cost  of  $1,147  per 
airframe  or  S3.1  million  for  the  part  135 
aircraft  population  that  has  not  already 
been  upgraded.  In  addition  the  study 
concluded  that  approximately  92 
percent  of  flights  would  not  require  a 
fuel  stop  when  flown  beneath  FL  290. 
The  study  can  be  found  in  the  public 
docket  at  http://dms.dot.gov  and 
searching  docket  number  12261. 

•  In  the  past  7  years  of  RVSM 
operations,  maintenance  costs  have  not 
been  a  significant  factor  in  comparison 
to  initial  aircraft  approval  costs.  RVSM 
required  systems  are  already  standard 
for  most  aircraft  and  maintenance  is 
already  a  requirement  for  them.  The 
FAA  recognizes  that  RVSM  requires 
additional  maintenance  measures  for 
some  aircraft.  However,  they  have  not 
been  factored  here  because  they  have 
not  been  factors  in  previous  RVSM 
implementations. 

•  In  the  "Costs"  section  of  the 
'Discussion  of  Comments",  the  FAA 

states  that  the  residual  value  of  aircraft 
was  not  a  primary  consideration  in  this 
rulemaking.  The  FAA  believes  that 
compliance  with  RVSM  standards  will 
actually  increase  the  residual  value  of 
some  aircraft.  The  FAA  recognizes  that 
aircraft  that  are  not  upgraded  will 


decrease  in  residual  value,  however,    " 
RVSM  is  a  global  program  that  has  been 
implemented  in  a  large  portion  of  global 
airspace  and  operators  must  plan 
accordingly. 

The  analysis  of  the  operators  of  large 
transport  aircraft  shows  that  of  the  22 
potential  small  entity  operators 
identified  in  the  traffic  sample,  none 
were  determined  to  have  upgrade  costs 
resulting  in  their  being  significantly 
impacted  by  this  rule.  However.  380 
Part  135  operators  are  significantly 
impacted  by  this  rule.  Therefore,  the 
FAA  has  determined  that  this  rule  will 
impact  a  substantial  number  of  small 
entities. 

Regulatory  Flexibility  Analysis 

Under  section  603(b)  of  the  RFA  (as 
amended),  each  regulatory  flexibility 
analysis  is  required  to  address  the 
following  points:  (1)  Reasons  why  the 
FAA  is  considering  the  rule.  (2)  the 
objectives  and  legal  basis  for  the  rule, 

(3)  the  kind  and  number  of  small 
entities  to  which  the  rule  would  apply, 

(4)  the  projected  reporting,  record- 
keeping, and  other  compliance 
requirements  of  the  rule,  and  (5)  all 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  rule. 

Reasons  Why  the  FAA  Is  Implementing 
This  Rule 

This  rulemaking  action  will  increase 
the  number  of  available  flight  levels, 
enhance  airspace  capacity,  and  permit 
operators  to  fly  more  fuel  and  time 
efficient  tracks  and  altitudes.  The  rule 
will  also  enhance  air  traffic  controller 
flexibility  by  increasing  the  number  of 
available  flight  levels,  while 
maintaining  an  equivalent  level  of 
safety. 

The  Objectives  and  Legal  Basis  for  the 
Rule 

The  objective  of  this  rule  is  to 
enhance  operational  efficiency  and  air 
traffic  flexibility.  Specifically,  this  rule 
aims  to  create  flexibility  and  resultant 
benefits  for  operators  and  air  traffic 
providers.  The  legal  basis  for  this  rule 
is  found  in  49  U.S.C.  106(g),  1155. 
40103. 40113, 40120.  44101,  44111, 
44701, 44709, 44711.  44712,  44715, 
44716, 44717, 44722,  46306,  46315, 
46316, 46504, 46506-46507,  47122. 
47508,  47528-47531,  and  articles  12 
and  29  of  the  Convention  on 
International  Civil  Aviation  (61  stat. 
1180). 

The  Kind  and  Number  of  Small  Entities 
to  Which  the  Rule  Will  Apply 

This  rule  applies  to  70  scheduled 
airlines  operating  large  transport  aircraft 
under  Part  121  of  which  22  are  small 
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operators  with  1.500  or  fewer 
employees.  In  addition,  this  rule  also 
applies  to  380  operators  operating  under 
Part  135  with  all  considered  to  be  small 
entities.  The  FAA  estimates  that  1.900 
corporations  also  operate  non-approved 
turbojet  aircraft  under  Part  91  that  will 
be  upgraded  for  this  rule.  These  aircraft 
are  primarily  used  for  private  non- 
revenue  transportation  and  were 
considered  in  the  Benefit/Cost  analysis. 

The  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rule 

Information  collection  requirements 
in  the  final  rule  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  and  have  been 
assigned  OMB  Control  Number:  2120- 
0679. 

The  following  paperw'ork  costs  would 
be  imposed  on  aircraft  operators: 

Section  14  CFR  part  91 .  Section 
91.180  would  require  aircraft  operators 
seeking  operational  approval  to  conduct 
RVSM  operations  within  the  48 
contiguous  States  of  the  United  States 
(U.S.).  Alaska,  the  portion  of  the  Gulf  of 
Mexico  where  the  FAA  provides  air 
traffic  services,  the  Miami-San  luan 
corridor  and  the  San  Juan  flight 
information  region  (FIR),  to  submit  their 
application  to  their  CHDO.  This 
submission  by  the  estimated  2.275 
respondents  would  require  each 
organization  to  spend  30  hours  on  the 
paperwork  at  a  cost  of  approximately 
S950  for  each  operator. 

All  Federal  Rules  That  May  Duplicate, 
Ch'erlap.  or  Conflict  With  the  Rule 

We  are  unaware  of  any  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  rule. 

Other  Considerations: 

Affordability  Analysis  * 

For  the  purpose  of  this  analysis,  the 
degree  to  which  small  entities  can  afford 
the  cost  of  compliance  is  based  on  the 
availability  of  financial  resources.  Initial 


upgrade  costs  can  be  funded  from 
company  funds,  lenders,  or  through  the 
issuance  of  equity  capital.  These 
compliance  costs  can  be  accommodated 
by  accepting  reduced  profits,  increasing 
ticket  prices  or  charter  rates,  or  through 
other  cost-savings  measures  to  offset 
costs. 

The  cost  of  compliance  for  the  380 
impacted  small  entity  operators  is 
S211  4  million,  or  $556,000.00  per  small 
entity  for  upgrade  costs  and  $74.1 
million  in  downtime  costs.  Small  entity 
operators  are  expected  to  enjoy  smaller 
benefits  than  large  transport  operators 
due  to  their  disproportionate  cost- 
benefit  ratio  of  upgrade  costs  to 
forecasted  benefits.  FAA  analysis  has 
determined  that  the  average  operator 
will  realize  a  1.86%  fuel  saving. 
However,  part  135  operators  electing  not 
to  upgrade  or  delay  their  aircraft 
upgrade  plans  would  incur  on  average 
a  7.15  percent  fuel  penalty  from 
conducting  operations  beneath  FL290 
Although  we  recognize  these  upgrade 
costs  have  a  significant  impact  on  these 
operators,  the  operational  penalties 
associated  with  not  upgrading  or 
delaying  aircraft  upgrade  plans  do  not 
prevent  the  operators  from  continuing  to 
operate. 

Disproportionalit>  Analysis  ^ 

On  average,  the  380  small  entities  will 
be  disadvantaged  relative  to  operators  of 
large  transport  aircraft  due  to 
disproportionate  cost  impacts. 
Operators  of  large  transport  aircraft 
enjoy  greater  revenues  than  the  small 
entities  and  typically  operate  larger 
fleets.  Due  to  their  fleet  sizes,  large 
transport  aircraft  operators  enjoy  more 
flexibility  to  rotate  their  fleet  through 
the  RVSM  approval  process  without  a 
disruption  in  service  while  many  of  the 
small  entities  operate  only  one  aircraft. 
Further,  operators  of  large  transport 
aircraft  enjoy  having  their  own 
maintenance  facilities. 


'  Small  entity  operators  have  the  following 
options  They  may  elect  to: 

•  Modify  their  aircraft  to  RVSM  standards, 

•  Operate  at  and  below  FL  280  for  a  period  of 
time  until  they  either  modif\'  their  aircraft  or 
purchase  RVSM  compliant  aircraft. 

•  Operate  at  and  below  FL  280  indefinitely. 
In  past  RVSM  implementation  programs,  some 

operators  have  modified  their  aircraft  despite  the 
costs  involved.  They  have  taken  this  decision 
because  thev  do  not  wish  to  operate  with  a 
restriction  Instead,  they  wish  to  have  access  to  all 
flight  levels  up  to  FL  410  in  order  to  retain  all 
available  options  to  avoid  weather,  to  be 
accommodated  in  prevailing  traffic  flows  and  to 
operate  at  the  most  fuel  efficient  FLs  and  on 
preferred  routes. 


'  The  FAA  examined  alternatives  for  operators 
that  do  not  elect  to  modify  their  aircrafl  to  RVSM 
standards  and  reached  the  conclusions  discussed 
below: 

Allowing  Un-approved  Aircraft  to  Operate 
Unconditionally  in  FVSM  Airspace.  The  FAA 
concluded  that  it  would  not  be  feasible  or  safe  to 
allow  large  numbers  of  un-approved  aircraft  to 
operate  in  RVSM  airspace  with  RVSM  approved 
aircraft.  A  mix  of  approved  and  un-approved 
aircraft  increases  ATC  complexity,  controller  work 
load  and  the  potential  for  error. 

Delaying  DRVSM  Implementation.  It  is  in  the  best 
interest  of  the  majority  of  the  operators  and  to  the 
overall  enhancement  of  NAS  operations  to  proceed 
with  DRVSM  implementation  in  January  2005.  Each 
year  that  implementation  is  delayed  will  result  in 
the  loss  of  S394  million  dollars  in  operator  benefits 
and  delay  enhancements  to  NAS  operations. 


Competitiveness  Analysis 

The  380  small-entity  operators  do  not 
compete  with  large  transport  operators 
but  could  experience  significant  costs 
through  upgrading  their  aircraft  for 
RVSM  operations.  However.  FAA 
analysis  has  shown  that  aircraft 
operated  under  part  135  experience  on 
average  a  7.15%  reduction  in  fuel 
efficiencv  if  thev  were  operated  beneath 
the  R\'SM  stratum.  Further.  FAA  RVSM 
readiness  projections  for  the  Ianuar>' 
2005  DRVSM  implementation 
timeframe  indicate  that  the  aircraft 
generating  approximately  90%  of  the 
operations  in  the  NAS  will  be  approved 
for  RVSM  operations.  The  estimated 
annual  increase  in  fuel-bum  for  the 
projected  10%  of  non-approved  NAS 
traffic  would  result  in  S103.7  million  in 
total  fuel  penalties  for  these  operators 
based  on  Si 8.2  billion  in  annual  fuel 
consumption  for  all  operations. 

Description  of  Alternatives 

We  have  considered  a  number  of 
alternatives  to  the  rule.  We  find  tha^  this 
rule  achieves  the  desired  airspace 
enhancements  and  delivers  the 
maximum  benefits  to  operators  and  air 
traffic  providers  while  maintaining 
system  safety. 

The  following  alternatives  to  the  rule 
have  been  considered: 

•  Status  Quo 

•  Not  enforce  the  rule  for  small  entities 

•  Delay  the  rule 

•  Phased  RVSM  implementation 

Alternative  One — Status  Quo 

Thi'-  dlternative  would  maintain  the 
current  J. 000-foot  vertical  separation 
minimum  above  FL290  thereby  avoiding 
the  S869.2  million  (S764.9  million, 
discounted)  in  costs  between  2002  and 
2004  for  the  aviation  industry-  and  the 
FiAA.  However,  maintaining  the  status 
quo  does  not  provide  the  desired 
airspace  enhancements  for  operators 
and  air  traffic  providers.  As  noted 
earlier,  the  cost  savings  and  NAS 
operational  enhancements  are  estimated 
to  be  $5.3  billion  ($3.0  billion, 
discounted)  over  the  15-year  period. 
Under  this  alternative,  the  foregone 
cost-savings  would  be  more  than  seven 
times  the  cost  of  this  rule.  Therefore,  we 
reject  this  alternative  in  favor  of  the 
rule. 

Alternative  Two — Not  Enforce  the  Rule 
for  Small  Entities 

This  alternative  would  permit  small 
operators  to  operate  in  RVSM  airspace 
without  upgrading  their  aircraft  for  such 
operations.  Under  this  scenario,  small 
operators  would  avoid  $285.5  million 
($211.4  million  in  upgrade  costs  and 
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S74.1  in  downtime  costs)  or  S751.316.00 
per  operator.  However,  this  would 
rcimproinise  safetv  as  it  would  result  in 
some  2.400  nun-approved  aircraft 
operating  in  the  RVSM  stratum. 
Therefore,  the  FAA  rejects  this 
alternative  in  favor  of  the  rule. 

Alternative  Three — Phased 
Implementation  of  RVSM 

This  alternative  would  involve  the 
implementation  of  RVSM  for  a  smaller 
altitude  hand  such  as  FL330-370  with 
eventual  expansion  to  the  full  RVSM 
envelope  of  FL290-410.  Although  this 
alternative  would  create  some  flexibility 
for  small  operators  to  f:ontinue 
operating  near  their  desired  flight  levels 
and  delaying  their  implementation 
plans,  airspace  complexitv  would  be 
increased.  The  simulations  conducted  at 
tlu-  FAA  Technical  Center  showed  that 
when  RVSM  was  applied  in  anv  altitude 
band  other  than  FL  290-410.  system 
safety  and  airspace  management  were 
negatively  impacted.  Controller 
workload,  potential  for  controller  error 
and  operational  complexity  all 
increased.  Therefore,  we  reject  this 
alternative  in  favor  of  the  rule.  The 
"Final  Report  for  Domestic  Reduced 
Vertical  Separation  Minimum  (DRVSM) 
Initial  Simulation"  is  in  the  docket  and 
can  be  accessed  at  http://dms.dot.gov 
and  searching  for  docket  number  12261. 

Alternative  Four — The  Final  Rule 

This  alternative  represents  the  Final 
Rule,  lender  this  alternative,  airspace 
users  and  air  traffic  providers  will 
receive  S5.3  billion  (S3.0  billion, 
discounted)  in  cost-savings  for  the  vears 
2005  to  2016.  These  benefits  will  be 
realized  through  the  investment  of 
S869.2  million  (S764. 9  million 
discounted)  in  costs  associated  with  this 
rule.  We  estimate  that  the  costs  for  380 
small  entities  would  be  S211.4  million, 
or  5556.000.00  on  average.  This 
alternati\  e  is  preferred,  as  we  believe  it 
provides  the  best  balance  of  costs  and 
benefits  for  airspace-  users  and  air  traffic 
providers  without  a  reduction  in 
a\  iation  safety. 

International  Trade  Impact  Statement 

The  Trade  .-Xgiefnicnt  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States,  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  We  have  assessed  the 
potential  effect  of  this  rulemaking  and 


have  determined  that  it  will  impose  the 
same  costs  on  domestic  and 
international  entities  and  thus  it  has  a 
neutral  trade  impact. 

Federalism 

We  have  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Paperwork  Reduction  Act  of  1995 

Information  collection  requirements 
in  the  final  rule  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  and  have  been 
assigned  OMB  control  number  2120- 
0679.  This  final  rule  adds  the  OMB 
coivtrol  number  to  the  table  of  OMB 
control  numbers  in  14  CFR  11.201(b). 

I  nfunded  Mandates  Reform  Act  of 
1995  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,1995.  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  frnal 
agency  rule  that  may  result  in  a  SI 00 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments 
in  the  aggregate,  or  by  the  private  sector; 
such  as  a  naandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  rule  does  not  contain  such  a 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

International  Civil  Aviation 
Organization  and  Joint  ,\viation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  ICAO.  it  is 
FAA  policy  to  complv  with  ICAO 
Standards  and  Recommended  Practices 
(SARP)  to  maximum  extent  practicable. 
The  operator  and  aircraft  approval 
process  was  developed  jointly  bv  the 
FAA  and  the  JAA  under  the  auspices  of 
NATSPG.  We  have  determined  that  this 
amendment  does  not  present  any 
difference. 


Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j).  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualifv'  for  a  categorical 
exclusion.  We  believe  that  this  rule 
qualifies  for  a  categorical  exclusion 
because  no  significant  impacts  to  the 
environment  are  expected  to  result  from 
its  finalization  or  implementation. 

Energy  Impact 

We  have  assessed  the  energy  impact 
of  this  rule  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  and  Pub.  L.  94-163.  as  amended 
(42  U.S.C;.  6362).  We  have  determined 
that  this  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

Executive  Order  13211 — Energy 
Supply,  Distribution,  or  Use 

Executive  Order  1321 1  requires 
agencies  to  submit  a  Statement  of 
Energy  Effects  to  the  Administrator  of 
the  Office  of  Information  and. Regulatory 
Affairs  (OIRA).  Office  of  Management 
and  Budget,  for  matters  identified  as 
significant  energy  actions.  A  significant 
energy  action  is  an  action  that  (1)  is 
significant  under  Executive  Order  12866 
and  is  likely  to  have  a  significant 
adverse  effect  on  the  supplv. 
distribution,  or  use  of  energy  or  (2)  is 
designated  by  the  administrator  of  the 
Administrator  of  OIRA  as  a  significant 
energy  action.  We  are  not  required  to 
submit  a  Statement  of  Energv  Effects  for 
this  proposed  rule  because  we  do  not 
expect  this  rule  to  have  a  significant 
adverse  effect  on  the  supplv, 
distribution,  or  use  of  energv  and  the 
Administrator  of  OIR^'X  has  not 
identified  it  as  a  significant  energy 
action. 

List  of  Subjects 

14  CFR  Part  11 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  91 

Air-traffic  control.  Aircraft.  Airmen. 
Airports,  Aviation  safety.  Reporting  and 
recordkeeping  requirements. 


Federal  Register  A'dl    fi8^   N'.-.    20"  '  \lnnci,i\-.  Drlob 


er 


!003/ Rules  and  Regulations  61321 


The  Amendment 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  parts  11  and  91 
of  Title  14  of  the  Code  of  Federal 
Regulations  (14  f:FR  parts  11  and  91)  as 
follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

■  1  The  authority  citation  for  part  1 1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101,  40103. 

40105.  40109.  40113,  44110, 44502, 44701- 
44702.44711. and  46102. 

Subpart  B— Paperwork  Reduction  Act 
Control  Numbers 

■  2.  Aincial  the  table  in  §  11.201(b)  by 
revising  tlie  entry  for  part  91  to  read  as 
follows: 

§  1 1 .201     Office  of  Management  and  Budget 
(0MB)  control  numbers  assigned  under  the 
Paperwork  Reduction  Act. 

***** 

(b)  *  *  * 


14  CFR  pan  o'- 

section  identifiea 

and  described 


Current  OMB 
control  No. 


Pal  91 


2120-0005,  2120- 

0026. 
2120-0027.  2120- 

0573, 
2120-0606.  2120- 

0620. 
2120-0631.  2120- 

0651.  2120-0679 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  3.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40 120,  44101,  44111,  44701,  44709, 
44711.  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506^6507, 
47122.  47508,  47528^7531,  articles  12  and 


29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180), 

Subpart  B— Flight  Rules 

■  4,  Amend  §91.159  by  revising 
paragraph  (b)  to  read  as  follows  and  by 

removing  paragraph  (c): 

§91,159     VFR  cruising  altitude  or  flight 
level. 

***-** 

(b)  When  operating  above  18,000  feet 
MSL,  maintain  the  altitude  or  flight 
level  assigned  by  ATC, 

■  5,  Amend  §91,179  by  revising 
paragraph  (b)(3)  introductory'  text  and 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

§91.179     IFR  cruising  altitude  or  flight 
level. 

***** 

(b)  *  *  * 

(3)  When  operating  at  flight  level  290 
and  above  in  non-RVSM  airspace,  and — 

***** 

(4)  When  operating  at  flight  level  290 
and  above  in  airspace  designated  as 
Reduced  Vertical  Separation  Minimum 
(RVSM)  airspace  and — 

(i)  On  a  magnetic  course  of  zero 
degrees  tfirough  179  degrees,  anv  odd 
flight  level,  at  2,000-foot  intervals 
beginning  at  and  including  flight  level 
290  (such  as  flight  level  290,  310,  330, 
350,  370,  390,410):  or 

(ii)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  anv  even 
flight  level,  at  2000-foot  interx'als 
beginning  at  and  including  flight  level 
300  (such  as  300,  320.  340,  360,  380, 
400), 

■  6,  Add  §91,180  to  subpart  B  to  read  as 
follows: 

§91.180     Operations  within  airspace 
designated  as  Reduced  Vertical  Separation 
Minimum  airspace 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  a  civil  aircraft  in  airspace 
designated  as  Reduced  Vertical 
Separation  Minimum  (RVSM)  airspace 
unless: 

(1)  The  operator  and  the  operator's 
aircraft  comply  with  the  minimum 


standards  of  appendix  G  of  this  part; 
and 

(2)  The  operator  is  authorized  by  the 
Administrator  or  the  countrv  of  registry 
to  conduct  such  operations, 

(b)  The  Administrator  may  authorize 
a  deviation  from  the  requirements  of 
this  section, 

■  7.  In  Appendix  G,  amend  section  5  by 
revising  the  introductor\'  text; 
redesignating  paragraph  (2)  as  paragraph 
(a)  and  by  revising  newly  redesignated 
(a):  and  amend  section  8  by  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

.\ppendi\  G  to  Part  91— Operations  in 
Reduced  \prti(ai  Separation  Minimum 
(R\SM)  Airspace 


Section  5.  Deviation  Authority  Appmval 

The  Administrator  may  authorize  an 
aircraft  operator  to  deviate  from  the 
requirements  of  §91.180  or  §91.706  for  a 
specific  flight  in  RVSM  airspace  if  that 
operator  has  not  been  approved  in 
accordance  with  Section.3  of  this  appendix 

(a)  The  operator  submits  a  request  in  a  time 
and  manner  acceptable  to  the  Administrator; 
and 


Section  8.  Airspace  Designation 
***** 

(d)  RVSM  in  the  United  States.  RVSM  may 
be  applied  in  the  airspace  of  the  48 
contiguous  states.  District  of  Columbia,  and 
Alaska,  including  that  airspace  overlying  the 
waters  within  12  nautical  miles  of  the  coast. 

(e)  RVSM  in  the  Gulf  of  Mexico.  RVSM  may 
be  applied  in  the  Gulf  of  Mexico  in  the 
following  areas:  Gulf  of  Mexico  High 
Offshore  Airspace,  Houston  Oceanic  ICAO 
FIR  and  Miami  Oceanic  ICAO  FIR. 

(f)  RVSM  in  Atlantic  High  Offshore 
Airspace  and  the  San  Juan  FIR.  RVSM  may 
be  applied  in  Atlantic  High  Offshore 
Airspace  and  in  the  San  Juan  ICAO  FIR. 

Issued  in  Washington,  DC,  on  October  22, 
2003. 

Marion  Blakey, 

Administrator. 

(FR  Dor.  03-27028  Filed  10-22-03;  2:12  pm] 
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56685 

31 56686 

32 56669,  56682 

34 56676 

35 56676 

36 56676 

42 60000 

52 56669.  56682.  56684, 

56685 

202 56560.  58631.  60861 

204 58631.  60861 

211 58631,  60861 

212 58631,60861 

213 56560 

226 56561 

237 56563 

243 58631,  60861 

252 56560,  56561.  58631. 

60861 

'-■^        57629 

Proposed  Rules. 

16 56613 

39 56613,  59447 

44 61302 

52 61302 


511 5951C 

552 59510 

49  CFR 

171 57629 

172 57629 

173 57629 

175 5762S 

176 „ 57629 

177 57629 

178 57629 

179 57629 

390.. 61246 

398 61246 

544 59132 

575 59249 

1503 58281 

5C  CFR 

1/  D6564.  57829,  59337, 

61123 

21 58022.  61123 

22 .' 61123 

32 .-. 57308 

300 60862 

622 57375 

635 56783.  59546 

648 58037.  58281 

660 57379.  60865 

679 56788.  57381.  57634, 

57636.  57837.  58037.  58038. 
59345.  59546.  59748,  59889 

697 56789 

p'ODcsec  Rules; 

'." 57643.  57646.  60316 

20 60897.  60898 

216 60899 

300 ..58296 

402 58298 

622 57400.  59151.  61176 

648 56811.  59906,  60324 

660 59358.  59771.  60075 

679 59564,  60327 

697 59906 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  27, 
2003 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Servicing  and  collections — 

Prompt  disaster  set-aside 
consideration  and 
pnmary  loan  servicing 
facilitation;  published  9- 
25-03 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations 
Servicing  and  collections — 
Prompt  disaster  set-aside 
consideration  and 
primary  loan  servicing 
facilitation;  published  9- 
25-03 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations 
Servicing  and  collections — 
Prompt  disaster  set-aside 
consideration  and 
primary  loan  sen/icing 
facilitation;  published  9- 
25-03 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations 

Servicing  and  collections — 
Prompt  disaster  set-aside 
consideration  and 
pnmary  loan  servicing 
facilitation;  published  9- 
25-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authonty 
delegations: 

North  Carolina;  published  8- 
26-03 

Air  quality  implementation 
plans;  approval  and 
promulgation,  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas 

West  Virginia;  published  8- 
27-03 

Air  quality  implementation 
plans;  approval  and 


I 


r 


promulgation;  various 
States: 

Calitomia;  published  8-26-03 
Hazardous  waste  program 
authorizations: 
New  Mexico;  published  8- 

27-03 
Oklahoma;  published  8-^ 
03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  and  Medicaid: 
Paid  feeding  assistants  in 
long  term  care  facilities; 
requirements;  published  9- 
26-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Skin  protectant  drugs 
(OTC)~ 
Astnngent  products;  final 
monograph;  published 
10-9-03 
Skin  protectant  products 
(OTC)- 

Astnngent  products;  final 
monograph    published 
6-13-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Outer  Continental  Shelf 
activities: 
Gulf  of  Mexico,  safety 
zones,  published  9-26-03 
Waterfront  facilities 
Class  1  explosive  materials 
or  other  dangerous 
cargoes,  handling; 
published  9-26-03 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  manufacturing, 
termination:  published 
10-27-03 
SOCIAL  SECURITY  1 

ADMINISTRATION  \ 

Organization  and  procedures; 
Assignment  of  Social 
Secunty  numbers  for 
nonwork  purposes; 
evidence  requirements; 
published  9-25-03 
STATE  DEPARTMENT 
International  Traffic  in  Arms 
regulations: 

Automated  Export  System; 
mandatory  electronic  filing; 
published  10-27-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing;  published  9-22-03 
Bombardier;  published  9-22- 

03 
Domier;  published  9-22-03 
McDonnell  Douglas; 

published  9-22-03 
McDonnell  Douglas; 

correction;  published  10- 

23-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants: 

Homeless  Providers  Grant 
and  Per  Diem  Program; 
published  9-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  products:  inspection  and 
grading; 

Fees  and  charges  increase; 
comments  due  by  11-3- 
03;  published  10-3-03  [FR 
03-25112] 
Oranges,  grapefruit. 

tangennes.  and  tangelos 

grown  In — 

Florida;  comments  due  by 
11-3-03:  published  9-3-03 
[FR  03-22414] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Animal  and  plant  health 
emergency  programs;  cost- 
sharing;  comments  due  by 
11-7-03;  published  8-28-03 
[FR  03-21991] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fishenes  of 

Exclusive  Economic 

Zone — 

Community  quota 
development:  other 
species:  comments  due 
by  11-6-03;  published 
10-22-03  [FR  03-26675] 

Individual  Fishing  Quota 
Program:  comments 
due  by  11-3-03; 
published  9-2-03  [FR 
03-22343] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 

areas: 

Sheboygan  County,  Wl; 
Lake  Michigan  shoreline 
between  Manitowac  and 


Port  Washington; 
comments  due  by  11-5- 
03;  published  10-6-03  [FR 
03-25204] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electnc  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice:  published  10-1-03 
[FR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permit 
programs- 
California:  comments  due 
by  11-7-03;  published 
10-8-03  [FR  03-25545] 
Air  programs: 
Fuel  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update; 
comments  due  by  11-3- 
03;  published  10-2-03 
[FR  03-24908] 
Fuels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update: 
comments  due  by  11-3- 
03;  published  10-2-03 
[FR  03-24907] 

Fuels  and  fuel  additives — 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs;  alternative 
analytical  test  methods 
use;  comments  due  by 
11-6-03:  published  10-7- 
03  [FR  03-25133] 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs;  alternative 
analytical  test  methods 
use;  comments  due  by 
11-6-03;  published  10-7- 
03  [FR  03-25134] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and- 
submittal — 

8-hour  ozone  national 
ambient  air  quality 
standard: 
implementation: 
comments  due  by  11-5- 
03;  published  10-21-03 
[FR  03-26537] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Iowa;  comments  due  by  11- 
7-03;  published  10-8-03 
[FR  03-25396] 
Environmental  statements; 
availability,  etc.: 
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Coastal  nonpoint  pollution 
control  program — 

Minnesota  and  Texas: 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 

Pesticides;  tolerances  in  food 
animal  feeds,  and  raw 
agricultural  commodities: 
Acetamiprid:  comments  due 

by  11-3-03;  published  9-3- 

03  [FR  03-22313] 
Lambda  cyhalothnn: 

comments  due  by  1 1  -3- 

03;  published  9-3-03  [FR 

03-22315] 

Propylene  carbonate; 
comments  due  by  1 1  -4- 
03:  published  9-5-03  fFR 
03-22546] 
Solid  wastes; 
Hazardous  waste; 
identification  and  listing — 
Exclusions:  comments  due 
by  11-7-03:  published 
9-23-03  [FR  03-24120] 
Municipal  solid  waste  landfill 
permit  program — 
Virginia:  comments  due 
by  11-6-03;  published 
10-7-03  [FR  03-25398] 
Virginia;  comments  due 
by  11-6-03:  published 
10-7-03  [FR  03-25399] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 

Wireless  telecommunications 
services— 

1710-1850  MHz  band: 
third  generation  wireless 
systems;  comments  due 
by  11-3-03:  published 
9-2-03  [FR  03-22200] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
New  Basel  Capital  Accord, 
implementation: 

Risk-based  capital 
guidelines:  comments  due 
by  11-3-03:  published  8-4- 
03  [FR  03-18977] 

FEDERAL  RESERVE 
SYSTEM 

New  Basel  Capital  Accord; 

implementation; 

Risk-based  capital 
guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
Inpatient  rehabilitation  facility 
classification  catena ; 


comments  due  by  11-3- 
03.  published  9-9-03  [FR 
03-22658; 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs   feeds,  and 

related  products 

Batch  certification 
requirements,  etc  : 
obsolete  and  redundant 
regulations  removed 
comments  due  by  11-6- 
03:  published  8-8-03  [FR 
03-20244] 

Selenium  yeast;  comments 

due  by  11-3-03:  published 
9-3-03  [FR  03-22358] 
Human  drugs 

Laxative  products  (OTC): 
tentative  final  monograph; 
amendment,  comments 
due  by  11-3-03.  published 
8-5-03  [FR  03-19808] 
Reports  and  guidance 

documents:  availability,  etc.: 

Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concern:  Open  for 
comments  until  further 
notice:  published  10-27-03 
[FR  03-27113] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plans 
submission 

Kentucky;  comments  due  by 
11-3-03:  published  10-3- 
03  [FR  03-25055] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  list,  comments  oue 
by  11-6-03:  published  10- 
7-03  [FR  03-25366] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
AirtDus:  comments  due  by 
11-3-03:  published  i0-2- 
03  [FR  03-24977] 

Boeing:  comments  due  by 
11-3-03:  published  9-18- 
03  [FR  03-23820] 

Consolidated   Consolidated 
Vultee,  and  Convair; 


comments  due  by  11-3- 

03:  published  9-3-03  [FR 
03-22382] 
Empresa  Brasiieira  oe 
Aeronautica.  S.A. 
(EMBRAER);  comments 
due  by  11-3-03,  pubhshec 
10-2-03  [FR  03-24978] 
General  Electric  Aircraft 
Engines:  comments  due 
by  11-7-03:  published  9-8- 
03  [FR  03-227131 
McDonnell  Douglas, 
comments  due  by  11-3- 
03:  published  9-18-03  [FR 
03-23821] 
Pratt  &  Whitney    comments 
due  by  1 1-4^3,  puDliShea 
9-5-03  [FR  03-22621] 
Stemme  GmbH  &  Co  , 
comments  due  by  11-3- 
03:  published  10-9-03  [FR 
03-25330] 
Airworthiness  standards 
Special  conditions— 
Aero  Vodochody  Ae-270 
Propje*  aiiplane; 
comments  due  by  11-7- 
03    published  10-8-03 
[FR  03-25425] 
Airbus  Model  A320 
airplanes,  comments 
due  by  11-7-03; 
published  10-8-03  [FR 
03-25423] 
Class  E  airspace,  comments 
oue  by  11-6-03:  published 
9-22-03  [FR  03-241411 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Nev\  Basel  Capital  Accord; 
implementation. 
Risk-based  capital 
guidelines:  comments  due 
by  11-3-03    published  8-4- 
03  ;FR  03-18977] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Partnership  transactions 
involving  long-term 
contracts,  accounting 
method;  comments  due 
by  11-4-03,  published  8-6- 
03  [FR  03-18484] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

New  Basel  Capital  Accord 
implementation. 
RisK-based  capital 
guidelines,  comments  due 
by  11-3-03:  published  8-4- 
03  [FR  03-18977] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol:  viticulturai  area 

designations 

Eoia  Hills.  OR.  comments 
due  by  11-7-03:  published 
9-8-03  [FR  03-22762] 


VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Medica'  care  or  services, 
reasonable  charges.  2003 
methodology  changes, 
comments  due  by  1l-o- 
03;  published  10-2-03  [FR 
03-24102] 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  'PLUS'    (Public  Laws 
Update  Service  I  on  202-741- 
6043    This  list  IS  also 
available  online  at  hnpj/ 
wv/v»nara  gov'iedreg,' 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in    slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U.S    Government  Pnnting 
Office   Washington    DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  hap:// 
fcvvvvv  access. gpogov'nara.' 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2152/P.L.  108-99 

To  amend  tue  Irr^^q-ation 
and  Nationality  Act  ic  extena 
for  an  additiora'  5  voa'S  the 
special  immigra'~!i  religious 
worker  program    (Oct.  15, 
2003;  117  Stat    1176) 

Last  List  October  l=i    2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mall 
notification  sen^ice  of  newly 
enactec  public  laws   To 
subscribe   gc  tc  hrtp:/^ 
listserx  gsa  gov  archives 
pubtaws-:  html 

Note:  This  sen/ice  is  stnctly 
for  E-mail  notification  of  -ew 
laws  The  text  of  law  ,s  not 
available  through  th,i  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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CFR  CHECKUST 


Title 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availatile  for  sale  at  the  Government  Pnnting 

Offrce. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Pnnting 

Office's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  Information  about  GPO  Access  call  the  GPO  Us 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price        Revision  Date 


Jser 


1,2  (2  Reserved)  (869-050-00001-6) 9.00      ^ Jan.  1   2003 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-05O-00002-4) 32,00 


4  (869-050-00003-2)  . 

5  Parts: 

1-699  ; (869-050-00004-1) 

700-1199  (869-050-00005-9)  . 

1200-End.  6(6 
Reserved)  (869-050-00006-7) 

7  Parts: 

1-26  (869-050-00007-5) 

27-52  (869-050-00008-3) 

53-209 (869-050-00009-1) 

210-299  (869-050-00010-5) 

300-399 (869-050-00011-3) 

400^99 (869-050-00012-1) 

700-899 (869-050-0001 3-0) 

900-999 (869-050-00014-8) 

1000-1 199  (869-050-00015-^) 

1200-1599 (869-050-00016-4) 

1600-1899  (869-050-00017-2) 

1900-1939  (869-05O00018-1) 

1940-1949  (869-050-00019-9) 

1950-1999  (869-050-00020-2) 

2000-€nd (869-050-00021-1) 


9,50 

57.00 
46.00 

58.00 

40.00 
47.00 
36.00 
59.00 
43.00 
39.00 
42,00 
57.00 
23.00 
58.00 
61.00 
29  00 
47.00 
45.00 
46  00 


I 

'Jan.  1,2003 

Jan.  1 ,  2003 

Jan.  1,  2003 
Jan.  1,  2003 

Jan.  1,  2003 


Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan,  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  ) 
^Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 


8  (869-050-00022-9)  58.00 

9  Parts: 

1-199  (869-050-00023-7)  .. 

200-End  (869-050-00024-5)  .. 


58.00 
56.00 

10  Parts: 

1-50  (869-050-00025-3)  58.00 

51-199 (869-050-00026-1)  56.00 

200-d99 (869-050-00027-0)  44.00 

500-£nd  (869-050-00028-8)  58.00 

11   (869-050-00029-6)  38.00 

12  Parts: 

1-199  (869-O5O-00030-0)  .. 

200-219 (869-050-00031-8)    . 

220-299 (869-050-00032-6)  .. 

300^99 (869-050-00033-4)  .. 

500-599 - (869-050-00034-2)  .. 

600-899  (869-050-00035-1)  .. 

900-€nd  (869-050-00036-9)  .. 

13  (869-050-00037-7)  .. 


30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47  00 

47.00 


Jon,  1,2003 

I 

Jan.  1   2003 
Jan.  1   2003 

Jan.  1  2003 

Jan.  1  2003 

Jan.  1  2003 

Jan.  1  2003 

Jan.  1 .  2003 

Jan.  1   2003 
Jan.  1   2003 


Jan. 
Jan. 


2003 
2003 


Jan.  1  2003 

Jan.  1  2003 

Jan.  1  2003 

Jan.  1  2003 


14  Parts: 

1-59  (869-050-00038-5)  60.00 

60-139 (869-O50-O0039-3) 58.00 

140-199 (869-050-00040-7)  28.00 

200-1199  (869-050-00041-5)  47.00 

1200-End (869-050-00042-3) 43  00 

15  Parts: 

0-299  (869-050-00043-1)  37.00 

300-799  (869-050-00044-0) 57.00 

800-End  (869-050-00045-8)  40.00 


47.00 
57.00 

50,00 
58,00 
62.00 


16  Parts: 

0-999  (869-050-00046-6)  .. 

1000-End (869-050-00047-4)  .. 

17  Parts: 

1-199  (869-050-00049-1)  .. 

200-239 (869-050-00050-4)  .. 

240-End (869-050-00051-2)  .. 

18  Parts: 

1-399  (869-050-00052- 1)  62.00 

400-End  (869-050-00053-9) 25.00 

19  Parts: 

1-140  (869-050-00054-7)  .. 

141-199 (869-050-00055-5)  .. 

200-End  (869-050-00056-3)  .. 


60.00 
58.00 
30.00 


20  Parts: 

1-399  (869-050-00057-1)  50.00 

400-499  (869-050-00058-0)  63.00 

50O-£nd  (869-O5O-00059-8) 63,00 

21  Parts: 

1-99  (869-050-00060-1)  40,00 

100-169 (869-050-00061-0) 47.00 

170-199 (869-050-00062-8)  50.00 

200-299  (869-050-00063-6)  17.00 

300-499 (869-050-00064-4)  .......  29,00 

500-599  (869-050-00065-2)  47.00 

600-799  (869-050-00066-1)  15.00 

800-1299  (869-050-00067-9) 58.00 

1300-End (869-050-00068-7)  22.00 


62.00 
44.00 

44.00 


58.00 
50.00 
30.00 
61.00 
30,00 


22  Parts: 

1-299  (869-050-00069-5)  .. 

300-End  (869-050-00070-9)  .. 

23  (869-050-00071-7)  .. 

24  Parts: 

0-199  (869-050-00072-5)  .. 

200-499  (869-050-00073-3)  .. 

500-699  (869-050-00074-1)  .. 

700-1699  (869-050-00075-0)  .. 

1700-End (869-050-00076-8)  .. 

25  (869-050-00077-6)  63.00 

26  Parts: 

§§  1 ,0-1-1  60  (869-050-00078-4)  49,00 

§§  1  61-1  169 (869-050-00079-2) 63.00 

§§  1  170-1  300 (869-050-00080^)  57.00 

§§  I  301-1  400  (869-050-0008 1-4)  46.00 

§§]  401-1,440 (869-050-00082-2)  61.00 

§§  1  4dl-1.500 (869-050-00083-1) 50.00 

§§  1  501-1  640  (869-050-00084-9)  49,00 

§§  1  641-1  850  (869-050-00085-7)  60.00 

§§  1 .851-1  907  (869-050-00086-5)  60,00 

§§1,908-1  1000  (869-050-00087-3) 60.00 

§§11001-1.1400  (869-050-00088-1)  61.00 

§§1  1401-1. 150i-2A  ....(869-050-00089-0) 50.00 

§§  1.1551-£nd  (869-050-00090-3) 5000 

2-29  (869-050-00091-1)  60,00 

30-39  (869-050-00092-0)  41.00 


40-49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050-O0095-4) 

500-599 (869-O5O-O0096-2) 

600-End  (869-050-00097-1) 


26.00 
41.00 
61.00 
12.00 
17.00 


Jan 
Jan 
Jan 
Jan 
Jan. 

Jan, 
Jan 
Jan. 

Jan. 
Jan. 

Apr 
Apr, 
Apr 

Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr. 
Apr 

Apr, 

Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr, 
Apr 
Apr 
Apr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apr 
^Apr 
Apr 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 

2003 


2003 
2003' 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
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Title 


Stock  Number 


Price        Revision  Date 


Title 


Stock  Number 


27  Parts: 

l-i99  „ (869-050-00098-9) 

200-End  (869-050-00099-7) 


Price        Revision  Date 


63.00 
25.00 


28  Parts:  

0-42  (869-050-00100-4)  61,00 

43-End  (869-05O-00101-2)  58.00 

29  Parts: 

0-99  (869-050-00102-1) 50.00 

100-499  (869-050-00103-9)  22.00 

500-899  (869-050-00104-7)  61.00 

900-1899  (869-050-00105-5)  3500 

•1900-1910  (§§1900  to 

1910999)  (869-050-00106-3)  61.00 

1910  (§§1910.1000  to 

end)  (869-050-00 107-1) 46.00 

1911-1925  (869-050-00108-0)  30.00 

1926  (869-050-00109-8)  50.00 

1927-End (869-050-001 10-1)  62  00 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200-699 (869-^050-00112-8)  .. 

700-End  (869-050-00113-6)  .. 


56.00 
50.00 
57.00 

31  Parts: 

0-199  (869-050-00114-4)  40.00 

200-End  (869-050-00115-2)  64.00 

32  Parts: 

1-39  Vol.  I 15.P0 

1-39  Vol.  II 1900 

1-39  Vol.  Ill 18.00 

1-190  (869-050-00116-1)  60.00 

191-399 (869-050^)01 17-9)  63.00 

400-629  (869-050-001 18-7)  50.00 

630-699 (869-050-001 19-5)  37.00 

700-799 (869^50-00120-9) 46.00 

800-End  (869^50-00121-7)  47.00 

33  Parts: 

1-124   (869-050-00 122-5)  55.00 

125-199 (869-346-00121-2)  60.00 

200-End  (669-050-00124-1)  50.00 

34  Parts: 

1-299  (869-050-00 125-0) 

300-399 (869-050-00 126-8) 

400-End  (869-050-00127-6) 

35  


49.00 
43  00 
61.00 


(869-050-00128-4)  10.00 

36  Parts 

1-199  (869-050-00129-2) 37.00 

200-299 (869-050-00130-6)  37,00 

300-End  (869-050-00131-4)  61,00 


*37  (869-050-00132-2) 

38  Parts: 

0-17  (869-050-00^33-1) 

18-End  (669^)50-00 134-9) 

39  (869-050-00135-7) 

40  Parts: 

1-49  (869-050-00 136-5) 

•50-51   (869-05CH)0 137-3) 

52  (52  01-52,1018)  (869-046-00 136-1) 

52  (52  1019-End)  (869-048-00137-9) 

53-59  (869-050-00140-3) 

60  (60  1-End)   (869-050-00141-1) 

60  (Apps)    (869-050-00142-0) 

61-62  (869-050-00 1 43-8) 

*63  (63  1-63  599)  (869-050-00 1  a4-6) 

63  (63  600-63  1199)  (869-050-00145-4) 

63  (63  1 200-End)  (869-046-00144-1) 

64-71    (869-050-00146-9) 

72-80  (869-050-00149-71 

81-85  (869-048-00147-6) 

86  (86.1-86.599-99)  (869-048-00146-4) 


50  00 

56  00 
62.00 

41.00 

60.00 
44.00 
55.00 
58.00 
31.00 
58.00 

51  00 
43  00 
55  00 
50  00 
6100 
29  00 
61  00 
4' 00 

52  OG 


Apr, 
Apr, 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 


July 
July 

=  Juiy 

2  July 

2  July 

July 

July 

July 

^July 

July 

July 


July 
July 
July 

July 
'July 
July 

*July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

sjuly 
July 
July 
July 
July 
July 
July 
July 

8July 


2003 
2003 

2003 
2003 

2003 

2003 
2003 
2003 

2003 

2003 
2003 
2003 
2003 

2002 
2003 
2003 

2003 
2003 

1984 
1984 
1984 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2002 
2003 

2003 
2003 
2003 

2003 

2003 
2003 
2003 

2003 


2003 
2003 

2003 


2003 
2003 
2002 
2002 
2003 
2003 
2003 
2003 
2003 
2003 
2002 
2003 
2X3 
2002 
2002 


86  (86,600-1-End)   (869-.35:-DC-52-7)    ,  50  00 

*87-99  (869-350-33:55-5)  60,00 

100-135 (865^50-33154-3)  43  00 

136-149 (869-346-33 '52-2)  58  00 

150-189 (869-05O-OC 156-0)  4900 

190-259 (869-050-00157-8)  39.00 

260-265 (869-050-00158-6)  50.00 

266-299 (869-048-00156-5)  47.00 

300-399 (869-050-00160-8)  42.00 

400-424  (869-050-00161-6)  56.00 

425-699 (869-050-00 162-4)  61.00 

700-789  (869-050-00163-2)  61,00 

790-End       (869-050-00164-1) 58  00 

41  Chapters: 

1   1-1  to  1-10  13.00 

1 .  1-1 1  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  : 13.00 

10-17  9  50 

18,  Vol.  I.  Parts  1-5  13  00 

18.  Vol.  II  Parts  6-19 13  OO 

18.  Vol  III,  Ports  20-52  1300 

19-100  1300 

1-100  (869-048-00162-0)  23.00 

101  (869-050-00166-7) 24.00 

•102-200  (869-050-00167-5)  50.00 

■201-End (869-050-00168-3) 22,00 

42  Parts: 

1-399  (869-048-00166-2)  56.00 

400-429 (869-048-00167-1)  59.00 

430-End (869-048-001 68-9) 6100 

43  Parts: 

1-999  (869-048-00169-7)  47  00 

1000-end  (869-048-00170-1) 5900 

44  (869-048-00171-9) 47.00        Oct 

45  Parts: 

1-199  (869-048-00172-7)  57  00 


200-499 (869-048-00173-5) 31  00 

500-1199  (869-048-00174-3)  .. 

1 200-End (869-048-00175-1)   . 


47  00 
57.00 

46  Parts: 

1-40  (869-048-00176-0)  44,00 

41-69  (869-048-00177-8) 37  00 

70-89  (869-048-00  176hS)  14,00 

90-139 (869-048-00179-4)  42  00 

140-155 (869-048-00180-8) 24  00 

156-165 (869-048-00181-6)  31  00 

166-199 (869-048-00182-4)  44.00 

200-499 (869-048-00183-2)  37.00 

500-End  (869-048-00184-1)  24.00 

47  Parts: 

0-19  (669-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00 187-5)  .. 

70-79 (869-048-00188-3)  .. 


57  00 
45  00 
36  00 
58,00 
80-End      (869-048-00189-1) 57.00 

48  Chapters: 

1  (Pa^'s  1-51)  


1  (Ports  52-99)   (869-048-001 91 -3) 

2  (Parts  201-299)  (869-048-00192-1) 

3-6  (869-048-00193-0) 

7-14  (869-048-00194-8) 

15-28   (869-048-00195-6) 

29-End  (869-048-00196-4) 

49  Parts: 

1-99  (869-048-00197-2) 

100-185  (869-048-00198-1) 

186-199  (869-048-00199-9) 

200-399 (869-048-00200-6) 


(869-048-00190-5) 59,00 

47,00 
53,00 
30.00 
4700 

55  00 
38  00 

56  00 

60  00 
16,00 
6100 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

^July 

3  July 

iJuly 

3  July 

5  July 

2  July 

^July 

^Juiy 

2  July 

July 

July 

July 

July 

Oct, 
Oct. 

Oct 

Oct 
Oct 


Oct 

'Oct 

Oct, 

Oct 

Oct 
Oct, 
Oct 
Oct 

'Oct. 

'Oct. 
Oct. 
Oct. 
Oct. 

Oct 
Oct 
Oct 
Oct 
Oct 

Oct. 
Oct 
Oct, 
Oct. 
Oct 
Oct 
'Oct 


2003 
2003 
2003 
2002 
2003 
2003 
2003 
2002 
2003 
2003 
2003 
2003 
2003 

196- 
1984 
1984 
1984 
1984 
1984 
1984 
196^ 
1964 
1984 
1984 
2002 
2003 
2003 
2003 

2002 
2002 

2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 


Oct  1    2002 

Oct  1    2002 

Oct  1    2002 

Oct  1   2002 


Vlll 


I 
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Tttte 


Stock  Number 


Price        Revision  Dale 


400-999  (869-048-0020 1-4) 

1000-1199  (869-048-00202-2) 

1200-End (869-048-00203-1) 

50  Parts: 

1-17 (869-048-00204-9) 

18-199  (869-048-00205-7) 

200-599  (869-048-00206-5) 

600-End  (869-048-00207-3) 

CFR  Index  and  Findings 
Aids  (869-050-00043-2) 


61  00 
25  00 
3D0C 

60  00 
40,00 
38  00 

58  00 


59  00 


Ocl. 

Oct, 

Oc*, 


2002 
2002 

2002 


Oc.  1  2002 

Oct,  1  2002 

Oc.  1  2002 

Oc.  '  2002 


Jar.  ■    2003 


Complete  2003  CFR  set 1  195  00 

Microfictie  CFR  Edition 

Subscription  (mailed  as  issued)  298  OC 

Individual  copies 20C 

Complete  set  (one-time  mailing)  298  00 

Complete  set  (one-time  mailing)     290  00 


2003 

2003 
2003 
2002 

2001 


Because  Title  3  is  on  onnuol  ccampilation  this  voiume  and  an  O'e.ous  .olumes 
should  be  retoined  as  o  pefmanent  refefence  source 

'The  July  1,  1985  edition  o'.  32  CFP  Parts  1-189  contains  a  note  oniy  for 
Parts  1-39  inclusive,  Fof  the  tull  text  of  ttie  Defense  Acquisition  Peguiations 
in  Ports  1-39  consult  the  ttvee  CFR  volumes  issued  os  of  July  '  '9&i  cof^faining 
those  ports 

-The  July  1  1985  edition  of  dl  CFR  Ctiopters  '-lOC  contains  a  ricte  only 
for  Chapters  1  to  49  inclusive  For  the  full  text  of  D'ocufenient  'eguiotions 
in  Chapters  1  to  49  consult  the  eleven  CFI?  volumes  issued  os  of  July  1, 
1984  containing  ttxsse  chapters, 

^  No  amendments  to  this  volume  were  promulgated  during  the  cenod  January 
I,  2002,  through  January  i  2003  The  CFR  volume  issued  as  o*  January  1, 
2002  should  be  retained 

^No  amendments  to  this  volume  were  promulgated  during  the  penod  April 
1  2000,  through  April  i  2001  The  CFR  volume  issued  as  of  Aprii  '  200C  should 
be  retoiwd 

'No  amendments  to  this  volume  were  promulgated  during  *ne  os'ioa  Joiy 
1.  2000.  through  July  1  2001  The  CFR  volume  issued  as  of  July  i  2000  should 
be  retained, 

'  No  amendments  to  this  volume  were  promuigoted  during  the  oenod  July 
1  2002,  through  July  i  2003  The  CFR  volume  issued  as  of  Juiv  '  20C2  should 
be  retoined 

'No  anendments  to  this  volume  were  promulgated  during  me  pe'ioo  July 
1  2001,  through  July  I  2002  The  CFR  volume  issued  as  of  July  1  20C'  should 
pe  retained 

'No  amendments  to  this  volume  were  promulgated  aunng  the  oenod  October 
1,  2001  through  October  '  2002  The  CFR  volume  issued  as  d'  Oc'obe-  ', 
2001  should  be  retained. 


5?f^.^y 


^V/ 


ill- 


y^ryU/  r^.     ^W 


0  ju)vcfjuA  <rtw>dt^A^ 

4-' 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

^\llliam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  1) $71.00 

1999 

(Book  II) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)  $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 
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FREE     I 

Free   public  connections  to  the  oiijine 
Federal  Register  are  available  throu^ti  the 
GPO  Access  service  | 

To  connect  o\er  the  World  Wide  V\ch. 
go  to  the  Superintendent  ot 
Documents"  homepage  at 
http://\\\vvv.  access,  gpo.gov/su_docs/ 

To  connect  usmg  telnet, 
open  suais.access.gpo.gov 
and  login  as  guest 

I  no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  lo  call  (202) 
512-1661;  t\pe  swais,  then 
login  as  guest  ino  password 
required). 

Vou  ma\  also  connect  using  local  W'AIS  client  softwaie.  f  or  turther  information. 
contact  the  GPO  Acces.s  User  Support  Team:  : 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.go\ 
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Order  Now! 

The  United  States  Government  Manual 
2003/2004 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organi/atK^nv  m  Ahich  the  L'nited  States  participates. 

Particuhirh  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  man\  other  areas  of  citizen 
interest  The  Manna!  a\^o  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  ot  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manna!  is  published  by  the  Office  ot  the  Federal 
Register.  National  Archives  and  Rec^rd^  Administration. 
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S52  per  copy 


Superintendent  of  Document-  Publications  Order  horn) 

yZ"j£d  States  Government 


O'Oe'  ^ro<:ess.ng  Code 

*7917 


Charge  your  order.    |4jj|j|j|>^ 


WW 


It  s  Easy! 
To  fk\  >  ( wr  ooiaN  ( 2«)2  5 12-225(1 
\\nint'  v(  wr  onlers  (2<)2i  512-ia»(> 


n  YES. 


please  send  mc 


copies  of  The  Lnited  Stales  Gon  eminent  .Manual  2003/2004, 


S/N  069-000-0015(3-5  at  $52  ($72.80  foreign)  each. 

Total  cost  of  m>  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Pa>ment: 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations   which  is  published  under 
50  titles  pursuant  to  44  U  S  C    I5i0 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-129-4] 

Mexican  Fruit  Fly;  Removal  of 
Regulated  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  removing  a 
portion  of  San  Diego  Countv.  CA,  from 
the  list  of  regulated  areas  and  by 
removing  restrictions  on  the  interstate 
movement  of  regulated  articles  from  this 
area.  This  action  is  necessarv  to  relieve 
restrictions  that  are  no  longer  needed  to 
prevent  the  spread  of  the  Mexican  fruit 
fly  into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  this  part  of  San  Diego  County.  CA, 
and  that  the  quarantine  and  restrictions 
are  no  longer  necessary.  This  part  of  San 
Diego  County,  CA.  was  the  only  area  in 
California  quarantined  for  the  Mexican 
fruit  fly. 

DATES:  This  interim  rule  was  effective 
October  22,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
December  29,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  deliverv  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-129-4. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238,  Please  state  that  your  comment 
refers  to  Docket  No.  02-129-4.  If  vou 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 


comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-129^"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related  ' 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
\\'ww.aphis.usda.gov/ppd/rad/ 
ivehrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Stephen  Knight.  Senior  Staff  Officer, 
PPQ.  APHIS.  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1231;  (301)  734- 

8247, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mexican  fruit  fly  (Anastrepha 
ludens)  is  a  destructive  pest  of  citrus 
and  many  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas. 

The  Mexican  fruit  flv  regulations, 
contained  in  7  CFR  301.64  through 
301,64-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  flv  into 
noninfested  areas  of  the  I'nited  States, 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas. 

In  an  interim  rule  effective  on  Ianuar^ 
l.T,  2003,  and  published  in  the  Federal 
Register  on  lanuary  21.  2003  (68  FR 
2679-2680.  Dockei  No.  02-129-1),  we 
amended  the  regulations  bv  adding  a 
portion  of  San  Diego  County,  CA,  as  a 
regulated  area  and  restricted  the 
interstate  movement  of  regulated 
articles  from  that  area.  In  a  second 
interim  rule  effective  on  March  4,  2003, 
and  published  in  the  Federal  Register 
on  March  10,  2003  (68  FR  n311-l]313, 
Docket  No,  02-129-3).  we  amended  the 
regulations  by  adding  an  additional 


portion  of  San  Diego  County,  CA.  to  the 
Ust  of  regulated  areas. 

Based  on  trapping  surveys  bv 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Ser\ice,  we  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  the  regulated  area.  The  last  finding 
of  Mexican  fruit  fly  in  the  San  Diego 
County,  CA.  regulated  area  was  Mav  20. 
2003, 

Since  then,  no  evidence  of  Mexican 
fruit  fly  infestation  has  been  found  iu 
this  area.  Based  on  our  experience,  we 
have  determined  that  sufficient  time  has 
passed  without  finding  additional  flies 
or  other  evidence  of  infestation  to 
conclude  that  the  Mexican  fruit  fly  no 
longer  exists  in  San  Diego  County.  CA. 
Therefore,  we  are  removing  the  county 
from  the  list  of  regulated  areas  in 
§  301 .64-3.  With  the  removal  of  San 
Diego  County,  CA,  from  that  list,  there 
are  no  longer  any  areas  in  the  State  of 
California  quarantined  for  the  Mexican 
fruit  fly. 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  that  are  no  longer 
necessary.  A  portion  of  San  Diego 
County,  CA,  was  quarantined  due  to  the 
possibility  that  the  Mexican  fruit  fly 
could  spread  from  those  areas  to 
noninfested  areas  of  the  United  States. 
Since  we  have  concluded  that  the 
Mexican  fruit  fly  no  longer  exists  in  that 
portion  of  San  Diego  County,  CA, 
immediate  action  is  warranted  to 
remove  the  area  from  the  list  of 
regulated  areas  and  to  relieve  the 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U'.S.C,  553  for  making  this 
action  effective  less  than  30  davs  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
Aher  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register  The  document  will 
include  d  discussion  of  an\  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  action  amends  the  Mexican  fruit 
fly  regulations  bv  removing  a  portion  of 
San  Diego  County,  CA.  from  the  list  of 
regulated  areas. 

We  expect  that  the  effect  of  this 
interim  rule  will  be  minimal.  Small 
entities  located  within  the  regulated 
area  tha*  sell  regulated  articles  do  so 
primarily  for  local  intrastate,  not 
interstate,  movement,  so  the  effect,  if 
anv.  of  this  rule  on  these  entities 
appears  likely  to  be  minimal.  In 
addition,  the  effect  on  anv  small  entities 
that  mav  move  regulated  articles 
interstate  has  been  minimized  during 
the  quarantine  period  bv  the  availabilitv 
of  various  treatments  that  allow  these 
small  entities,  in  most  cases,  to  move 
regulated  articles  interstate  with  very 
little  additional  cost.  Thus,  just  as  the 
interim  rules  establishing  the  regulated 
area  in  San  Diego  County,  CA,  had  little 
effect  on  the  small  growers  in  the  area, 
the  lifting  of  the  quarantine  in  the 
current  interim  rule  will  also  have  little 
effect. 

I'nder  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  £ntities. 

Executive  Order  12372 

This  program/ activitv  is  listed  in  the 
(iatalog  of  F(;deral  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  thi.^  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U,S.C.  7701-7772;  7  CFR  2.22. 
2.80,  and  371. 3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II.  Pub,  L.  106-113,  113  Stat. 
1501A-29»;  .sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224.  1 J4  Stat.  400  (7  U.S.C,  1421 
note),  i 

§  301 .64-3    [Amended] 

■  2.  In  §  301,64-3.  paragraph  (c)  is 
amended  by  removing  the  entry  for 
"California". 

Done  in  Wellington,  DC,  this  22nd  day  of 
Oi  tober,  2001 
Kevin  Shea,  I 

Acting  Administrator.  Animal  and  Plant 
Health  Inspedtion  Sen-ice. 

|FR  Doc.  03-37149  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1411,  1439,  1447.  1464, 
1469, 1476.  1477,  1478  and  1479 

Farm  Service  Agency 

7  CFR  Parts  759,  777,  and  783 
RIN  0560-AH04 

Removal  of  Obsolete  Regulations 

AGENCY:  Commodity  Credit  Corporation; 
Farm  Service  Agency,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  action  removes 
regulations  rendered  obsolete  by 
expiration  of  their  statutory  authority 
and  the  ending  of  their  respective 
programs.  There  are  no  impacts  on  past 
or  current  program  operations. 
EFFECTIVE  DATE:  October  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Witzig.  Director.  Regulatory  Review 
Group.  Farm  Service  Agencv,  USDA. 
STOP  0540,  1400  Independence 
Avenue.  SW..  Washington,  DC  20250- 
0540;  Telephone:  (202)  205-5851;  e- 
mail:  tom.witzig@usda.gov. 


SUPPLEMENTARY  INFORMATION: 
Discussion  of  Final  Rule 

This  rule  removes  regulations 
rendered  obsolete  by  expiration  of  their 
statutory  authority  and  the  ending  of 
their  respective  programs.  Removal  of 
the  regulations  will  not  impact  any 
remaining  disputes,  issues  or  other 
matters  regarding  those  programs,  and 
the  removed  regulations  remain  in  effect 
for  such  matters.  The  regulations  being 
removed  are: 

7  CFR  Part  759— Small  Hog  Operation 
Program 

The  Small  Hog  Operation  Program 
was  established  to  provide  benefits  to 
hog  producers  under  clause  (3)  of 
section  32  of  the  Act  of  August  24,  1935 
(7  U.S.C.  612c).  The  program  was 
implemented  during  calendar  year  1998 
for  small  hog  producers  who  marketed 
hogs  during  the  period  July  1.  1998. 
through  December  31.  1998. 

7  CFR  Part  777 — Disaster  Payment 
Program  for  1990-Crop  Sugarcane, 
Sugar  Beefs,  Soybeans  and  Peanuts 

The  Disaster  Payment  Program  for 
1990-Crop  Sugarcane.  Sugar  Beets. 
Soybeans  and  Peaiiuts  was  authorized 
by  section  201(k)  of  the  Agricultural  Act 
of  1949.  as  amended  (7  U.S.C.  1446), 
and  the  Dire  Emergenc:y  Supplemental 
Appropriations  Act  for  Fiscal  Year  1990 
(Pub.  L.  101-302;  104  Stat.  213).  The 
program  provided  assistance  to 
producers  who  suffered  a  loss  of 
production  of  their  1990  crop  as  a  result 
of  a  natural  disaster  in  1989. 

7  CFR  Part  783-1997  Tree  Assistance 
Program 

The  Tree  Assistance  Program  was 
authorized  by  the  Act  Making 
Emergency  Supplemental 
Appropriations  for  Recovery  from 
Natural  Disasters  for  the  Fiscal  Year 
Ending  September  30,  1997  (Pub.  L  105- 
18;  111  Stat.  158).  The  program 
provided  assistance  to  owners  of  trees 
damaged  bv  natural  disasters  occurring 
from  October  1,  1996.  through 
September  30,  1997. 

7  CFR  Part  1411— Oilseeds  Program 

The  Oilseeds  Program  was  authorized 
by  section  202  of  the  Agricultural  Risk 
Protection  Act  of  2000  (Public  Law  106- 
224;  114  Stat.  358).  The  program  made 
payments  to  producers  who  planted 
eligible  oilseeds  in  2000. 
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7  CFR  Part  1439— Livestock  Assistance. 
Subpart  C — Livestock  Indemnitv 
Program:  Subpart  E— Livestock 
Indemnity  Program  for  Contract 
Growers:  and  Subpart  I — American 
Indian  Livestock  Feed  Program 

Subpart  C — Livestock  Indemnity 
Program 

The  Livestock  Indemnity  Program  for 
2000  was  authorized  bv  sections  802, 
806  and  81,3  of  the  .^gricuhure.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
-Appropriations  Act.  2001  (Pub,  L.  106- 
387.  114  Stat.  1.549),  The  program 
provided  assistance  to  producers  for 
livestock  losses  occurring  in  the  period 
beginning  on  January  1.  2000.  and 
ending  on  December  31.  2000. 

Subpart  E — Livestock  Indnmnity 
Program  for  Contract  Growers 

The  Livestock  Indemnity  Program  for 
Contract  Growers  was  authorized  bv 
title  ]  of  the  Consolidated 
Appropriations  Act.  2000  (Pub.  L,  106- 
113,  113  Stat,  1501),  which  provided  an 
additional  SlO  million  for  the  livestock 
assistance  authorized  by  the 
Agriculture.  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  .Appropriations  Act.  2000 
(Pub.  L,  106-78,  113  Stat.  1135).  and 
specified  that  it  could  be  used  to 
provide  assistance  to  contract  growers- 
for  losses  in  1999.  Section  802  of  the 
-Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  2001 
(Pub,  L.  106-387:  114  Stat,  1549) 
amended  Pub.  L.  106-78  to  extend  the 
program  to  cover  losses  that  occurred 
during  the  period  Januar}'  1,  1999 
through  February  7.  2000. 

Subpart  1 — American  Indian  Livestock 

Feed  Program 

The  American  Indian  Livestock  Feed 
Program  operated  under  the  authority  of 
section  813(d)(1)(C)  of  the  Agricultural 
Act  of  1970  (7  U.S.C,  1427a),  which 
gave  the  Secretary  of  Agriculture  the 
authority  to  provide  assistance  to  relieve 
distress  caused  by  a  natural  disaster. 
Beginning  in  1997,  the  program 
provided  assistance  to  Federallv- 
recognized  hidian  tribes  to  purchase 
livestock  feed  when  a  livestock  feed 
emergency  existed  on  tribal  land.  The 
program  was  allocated  a  budget  of  Si  2.5 
million  and  operated  until  the  funds 
were  exhausted. 

Subparts  C,  E  and  I  will  be  removed 

and  reserved  to  maintain  the  subpart 
structure  for  other  provisions  in  the 
part. 


7  CFR  Part  1447—2000  Peanut 
Marketing  Assistance  Program 

The  2000  Peanut  Marketing 
Assistanc(>  Program  was  authorized  by 
section  204(a)  of  the  Agricultural  Risk 
Protection  Act  of  2000  (Pub,  L,  106-224: 
114  Stat.  358),  The  program  made 
payments  to  producers  of  2000-crop 
quota  and  additional  peanuts. 

7  CFR  Part  1464— Tobacco,  Subpart  C— 
Tobacco  Loss  Assistance  Program  1999: 
Subpart  D — Tobacco  Disaster 
Assistance  Program:  Subpail  E — 
Tobacco  Loss  Assistance  Program  2000; 
Subpart  F — Tobacco  Loss  Assistance 
Program  2001 

Subpart  C — Tobacco  Loss  Assistance 
Program  1999 

The  Tobacco  Loss  Assistance  Program 

1999  was  authorized  by  ,';pction  803  of 
the  Agriculture,  Rural  Development. 
Food  and  Drug  -Administration  and 
Related  -Agencies  Appropriations  Act. 

2000  (Pub,  L.  106-78.  113  Stat.  1135), 
which  provided  that  S328  million  of 
CCC  funds  were  to  be  used  to  make 
payments  to  States  on  behalf  of  persons 
whose  1999  quota  or  acreage  allotment 
for  tobacco  was  reduced  from  the  1998 
crop  year  level  due  to  a  drop  in  the 
national  marketing  quota  or  poundage 
quota  for  a  kind  of  tobacco. 

Subpart  D — Tobacco  Disaster  Assistance 
Program 

The  Tobacco  Disaster  Assistance 
Program  was  authorized  by  the 
Consolidated  Appropriations  Act.  2000 
[Pub.  L.  106-113,  113  Stat.  1501).  which 
appropriated  an  additional  $2.8  million 
for  the  Tobacco  Loss  Assistance 
Program  of  1999  authorized  by  section 
803  of  the  FY  2000  Agriculture 
Appropriations  Act  (Pub.  L.  106-78.  113 
Stat.  1135),  provided  that  producers 
who  suffered  quality  or  quantity  losses 
due  to  natural  disasters  on  crops 
harvested  and  placed  in  a  warehouse 
and  not  sold  would  also  be  eligible. 

Subpart  E — Tobacco  Loss  Assistance 
Program  2000 

The  Tobacco  Loss  Assistance  Program 
2000  was  authorized  by  section  204Cb) 
of  the  Agricultural  Risk  Protection  Act 
of  2000  (Pub.  L.  106-224;  114  Stat.  358), 
which  provided  that  $340  million  of 
CCC  funds  was  to  be  made  available  to 
make  direct  payments  to  eligible 
persons  on  a  farm  for  which  the 
quantity  of  quota  of  eligible  tobacco 
allotted  to  the  farm  was  reduced  from 
the  1999  crop  year  to  the  2000  crop 
year. 


Subpart  F — Tobacco  Loss  Assistance 
Program  2001 

The  Tobacco  Loss  Assistance  Program 

2001  was  authorized  by  section  774  of 
the  Agriculture.  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 

2002  (Pub,  L.  107-76).  The  program 
made  payments  to  persons  who  owned, 
controlled  or  grew  tobacco  on  a  farm  for 
which  a  basic  quota  or  allotment  for 
eligible  tobacco  was  established  for  the 
2001  crop  year  under  part  I  of  subtitle 

B  of  title  III  of  the  Agricultural 
Adjustment  Act  of  1938  (7  U.S.C.  1311 
et  seq.). 

7  CFR  Part  1469— Wool  and  Mohair 
Price  Support  Program 

Subpart  A — Recourse  Loan  Regulations 
for  Mohair 

The  Mohair  Recourse  Loan  Program 
was  authorized  by  section  1126  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act.  1999 
(Pub.  L.  105-277)  and  section  801  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2000 
(Pub.  L.  106-78,  113  Stat.  1135).  The 
program  issued  recourse  loans  for 
mohair  that  was  produced  during  or 
before  FY  1999  or  2000, 

Subpart  B— Wool  and  Mohair  Market 
Loss  Assistance  Program 

The  Wool  and  Mohair  Market  Loss 
Assistance  Program  was  authorized  by 
section  204(d)  of  the  Agricultural  Risk 
Protection  Act  of  2000  (Pub.  L.  106-224: 
114  Stat.  358),  The  program  made 
payments  to  producers  of  wool  and 
mohair  for  the  1999  marketing  year. 

Subpart  C — Wool  and  Mohair  Market 
Loss  Assistance  Program  II 

The  Wool  and  Mohair  Market  Loss 
Assistance  Program  II  was  authorized  by 
section  814  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  2001  (Pub.  L.  106- 
387,  114  Stat.  1549A-55).  The  program 
made  payments  to  producers  of  wool 
and  mohair  for  the  2000  marketing  year. 

7  CFR  Part  1476— Cranbern.'  Market 
Loss  Assistance  Payinent  Program 

The  Cranberry  Market  Loss  Assistance 
Payment  Program  was  authorized  by 
section  816  of  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  2001  (Pub.  L,  106- 
387,  114  Stat.  1549).  The  program  made 
payments  to  cranberry  growers  for  the 
1999  crop. 


I 

61326  Federal  Register /Vol.  68,  No.  208 /Tuesday,  October  28,  2003 /Rules  and  Regulations 


7  CFR  Part  1477—1998  Single-Year  and 
Multi-  Year  Crop  Loss  Disaster 
Assistance  Program 

The  1998  Single- Year  and  Multi-Year 
Crop  Loss  Disaster  Assistance  Program 
was  authorized  by  Sec.  1101  and  1102 
of  the  Agriculture.  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 

1999  (Pub.  L.  105-277,  112  Stat.  2681). 
The  program  made  payments  to 
producers  who  incurred  losses  in 
quantity  or  quality  of  their  crops  due  to 
disasters  for  losses  to  1998  crops,  or 
losses  occurring  in  at  least  3  years  for 
which  payments  were  received  for  the 
period  1994  through  1998. 

7  CFR  Part  14  78— 1999  Crop  Disastf-r 
Program 

The  1999  Crop  Disaster  Program  was 
authorized  by  section  801  of  the 
Agriculture.  Rural  Development.  Fond 
and  Drug  Administration,  and  Related 
Agencies  Appropriation  Act.  2000  (Pub. 
L.  106-78,  113  Stat.  1135)  and  the 
Omnibus  Consolidated  Appropriations 
Act.  2000  (Pub.  L.  106-113.  113  Stat. 
1501).  The  program  made  payments  to 
producers  who  incurred  losses  in 
quantity  or  quality  of  1999  crops  due  to 
disasters. 

7  CFR  Part  1 4  79— Harney  County  Flood 

Assistance 

The  Harney  County  Flood  Assistance 
program  was  authorized  by  section  207 
of  the  Consolidated  Appropriations  Act, 

2000  (Pub.  L.  106-113,  113  Stat.  1501). 
The  program  made  payments  to 
producers  in  Harney  County,  Oregon 
who  suffered  flood -related  production 
losses  during  calendar  year  1999. 

Executive  Order  12866 

This  final  rule  is  issued  in 
c:onformance  with  E.xecutive  Order 
12866,  has  been  determined  to  be  not 
significant,  and  therefore  has  not  been 
reviewed  bv  the  Office  of  Management 
and  Budget, 

Paperwork  Reduction  Act 

This  rule  does  not  affect  any 
information  collections. 

List  of  Subjects 

7  CFR  Part  759 

Direct  payments  to  small  hog 
operations.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  777 

Disaster  payments  1990  crops. 
Peanuts,  Soybeans,  Sugar  beets. 
Sugarcane. 


7  CFR  Part  783 

Disaster  assistance,  Grant  programs — 
agriculture. 

7  CFR  Part  1411 

Oilseeds,  Production  flexibility 

fontracts. 

7  CFR  Part  1439 

Animal  feeds.  Disaster  assistance, 
Livestock.  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1447 

Disaster  assistance,  Emergency 
assistance,  Peanuts.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1464 

Imports,  Importer  assessments.  Loan 
programs — agriculture,  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Tobacco. 

7  CFR  Part  1469 

Loan  programs — agriculture.  Mohair, 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1476 

Cranberries,  Loan  programs — Price 
support  programs.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1477 

Disaster  assistance.  Emergency 
assistance.  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1478 

Disaster  assistance.  Emergency 
assistance.  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1479 

Crop  insurance.  Disaster  assistance. 
Floods,  Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  under  the  authorities 
cited  in  the  preamble,  7  CFR  chapters  VII 
and  XrV  are  amended  as  set  forth  below: 

PARTS  759.  777,  783.  1411,  1447,  1469, 
1476,  1477,  1478  and  1479— 
[REMOVED] 

■  1.  Remove  parts  759,  777.783,1411, 
1447,  1469. 1476,  1477,  1478  and  1479. 


PART  1439— [AMENDED] 

■  2.  Remove  and  reserve  part  1439, 
subparts  C.  E  and  I. 

PART  1464— [AMENDED]  / 

m  3.  Remove  part  1464,  subparts  C,  D,  E 

and  F. 


Signed  at  Washington.  DC.  on  October  8. 

2003 

]ames  R.  Little, 

Administrator.  Farm  Service  Agency,  and 

Executive  Vice  President.  Commodity  Credit 

Corporation. 

|FR  Doc.  03-27086  Filed  10-27-0.3;  8:45  am] 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN  0580-AA58 

Review  inspection  Requirements 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Grain  Inspection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  amending  the  regulations  under  the 
United  States  Grain  Standards  Act  (Act), 
as  amended,  to  allow  interested  persons 
to  spec;ify  the  quality  factor(s)  that 
would  be  redetermined  during  a 
reinspection  or  appeal  inspection  for 
grade.  Currently,  reinspections  and 
appeal  inspections  for  grade  must 
include  a  redetermination  {i.e.,  a 
complete  review  or  examination)  of  all 
official  factors  that  may  determine  the 
grade,  are  reported  on  the  original 
certificate,  or  are  required  to  be  shown. 
Requiring  that  all  quality  factors  be 
completely  reexamined  during  a 
reinspection  or  appeal  inspection  is  not 
efficient,  is  time  consuming,  and  can  be 
costly.  Furthermore,  a  detailed  review  of 
the  preceding  inspection  service  is  not 
always  needed  to  confirm  the  quality  of 
the  grain.  This  action  will  allow 
interested  parties  to  specify  which 
official  factor(s)  should  be  redetermined 
during  the  reinspection  or  appeal 
inspection  service. 
EFFECTIVE  DATE:  November  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Giler.  Chief.  Policies  and  Procedures 
Branch,  Field  Management  Division,  at 
his  e-mail  address: 
John.C.Giler@usda.go\- .  or  telephone 
him  at  (202)  720-1748. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  purpose  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Offic?*  of 
Management  and  Budget  (OMB).  In 
addition,  pursuant  to  requirements  set 
forth  in  the  Regulatory  Flexibility  Act 
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(RFA)  (5  U.S.C.  601  et  seq.].  GIPSA  has 
considered  the  economic  impart  of  this 
rule  on  small  entities  and  has 
determined  that  its  provisions  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  rule  will  affect  entities  engaged  in 
shipping  grain  to  and  from  points 
within  the  United  States  and  exporting 
grain  from  the  United  States.  GIPSA 
estimates  there  are  appro.ximately  9.500 
off-farm  storage  facilities  and  57  export 
elevators  in  the  United  States  that  could 
receive  official  inspection  services  by 
GIPSA.  delegated  States,  or  designated 
agencies.  Official  inspection  services  are 
provided  by  11  GIPSA  field  offices,  2 
Federal/State  offices.  7  GIPSA 
suboffices.  7  delegated  States,  and  49 
designated  agencies.  Board  appeal 
inspection  services  are  provided  bv  the 
Board  of  Appeals  and  Review.  Under 
provisions  of  the  Act.  it  is  not 
mandator}-  for  non-export  grain  to  be 
officially  inspected.  Further,  most  users 
of  the  official  inspection  services  and 
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those  entities  that  perform  these 
ser\-ices  do  not  meet  the  requirements 
for  small  entities.  Even  though  some 
users  could  be  considered  small  entities. 
this  rule  relieves  regulator}'     " 
requirements  and  improves  the 
efficiency  of  official  inspection  services. 
No  additional  cost  is  expected  to  result 
from  this  action. 

Requiring  all  reinspections  and 
appeal  inspections  for  grade  to  include 
a  complete  review  of  all  official  factors 
is  not  needed  by  applicants  or  other 
parties  to  transactions,  or  bv  official 
inspection  personnel.  Furthermore,  this 
requirement  often  reduces  the  efficiency 
of  providing  official  inspection  ser\'ices 
and  mav  cause  unnecessary  delavs  in 
elevator  operations.  Allowing  applicants 
to  specify  which  official  factor(s)  are  to 
be  redetermined  during  the  reinspection 
or  appeal  inspection  service  will 
improve  the  efficiency  of  the  inspection 
service  due  to  the  time  required  to 
analyze  all  official  quality  factors. 

Prior  to  developing  this  rule  change. 
GIPSA  considered  restricting  the  action 


to  either  appeal  inspections  or  to 
reinspections.  Our  analysis  was  as 
follows: 

1.  Restrict  Action  to  Appeal 
Inspections.  GIPSA  inspectors,  who  are 
assigned  to  specific  GIPSA  field  offices, 
are  the  only  ones  who  can  perform 
appeal  inspections.  During  the  period  of 
the  analysis.  GIPSA  had  fourteen  field 
offices  and  less  than  200  full-time 
GIPSA  inspectors  nationwide.  Most 
domestic  inspection  ser\ices  are 
provided  by  official  agencies  and  not  by 
GIPSA  field  offices.  Therefore, 
applicants  for  service  usually  opt  for  a 
reinspection,  rather  than  requesting  an 
appeal  inspection.  (See  Table  1.)  The 
only  applicants  for  service  that  would 
benefit  from  this  alternative  are  those 
located  at  the  few  export  ports  where 
GIPSA  does  onsite  original  inspection 
services.  GIPSA  believes  that  restricting 
the  action  to  only  appeal  inspections 
would  adversely  impact  the  cost 
benefits  and  the  flexibility  associated 
with  the  rule.  Table  1  illustrates  this 


point. 


Table  1.— Full-Grade  Inspection  Summary,  FY  1994-2001 


Year 


FY  1997 
FY  1998 
FY  1999 
FY  2000 
FY  2001 


Original  Inspections 


OAs^ 


1.828.519 
1,861,718 
1,750,211 
1.717,625 
1,706.817 


GIPSA  2 


Total 


Reinspections 


OAs^ 


GIPSA  2 


Total 


Appeals 
GIPSA  2 


119.907 
117.267 
117,916 
110,114 
102.295 


1,948  426 
1,918,985 
1.868  127 
1.827,739 
1.809.112 


36  698 
29,012 
26,046 
19.778 
22,073 


4.844 
5.058 
4.529 
4.515 
4.797 


41,542 
34,078 
30  575 
24.293 
26.870 


3,140 
3  443 
3,103 
3,103 
3,105 


^  Total  performed  by  all  state  and  private  ofticial  agencies 
2 Total  perlormed  by  all  GIPSA  field  offices. 


2.  Restrict  Action  to  Reinspections. 
Licensed  inspectors  employed  bv  State 
or  private  official  agencies  perform  most 
reinspections.  GIPSA  only  performs 
reinspections  at  certain  export  port 
locations,  GIPS.^  believes  that  if  the 
action  were  limited  to  reinspections. 
more  applicants  for  sen,-ice  could 
potentially  benefit  than  limiting  the 
action  to  appeal  inspections.  Some 
applicants,  however,  might  be  placed  at 
a  competitive  disadvantage  because 
their  sales  contracts  require  them  to 
request  appeal  inspections  on  some  or 
all  original  inspection  services. 
Additionally,  about  ten  percent  of  all 
reinspections  are  appealed.  If  the 
grading  procedures  for  appeals  are 
different  from  the  preceding 
reinspection.  the  review  inspection 
process  is  not  similar  for  all  levels  of  the 
review  inspection  process. 

The  review  inspection  proces*  should 
provide  all  applicants  the  same 
opportunity  for  inspection  services. 
Reinspection  services  and  appeal 


inspection  services  should  be  similacjn 
scope  and  effect.  For  this  reason,  GIPSA 
decided  to  make  the  regulatory  change 
that  would  favorably  affect  both  the 
reinspection  process  and  the  appeal 
inspection  process. 

The  cost  savings  of  the  proposed 
action  on  the  grain  industr>'  could  be 
ver\'  positive.  Although  it  is  impossible 
to  estimate  an  exact  dollar  savings,  the 
time  spent  waiting  for  inspection  results 
could  be  reduced  by  at  least  50  percent 
and  could,  in  certain  circumstances, 
exceed  90  percent.  Since  grain  elevators 
often  "idle"  their  load-out  operations 
until  the  results  of  a  reinspection  or 
appeal  are  known,  domestic  shippers 
could  save  several  hundred  dollars  in 
operation  and  demurrage  costs  on  an 
average  100-car  unit  train.  The  savings 
for  exporters  could  reach  Si 0.000  for 
some  vessels.  For  example:  If  elevator  X 
has  a  fixed  operating  cost  of  S500  an 
hour  and  it  takes  an  average  of  30 
minutes  to  perform  a  reinspection  or 
appeal  inspection,  then  each 


reinspection  or  appeal  will  cost  the 
elevatoi»an  additional  S250  in  down 
time.  If  the  time  required  to  perform  the 
reinspection  or  appeal  is  reduced  to  15 
minutes,  the  elevator  saves  $125  per 
inspection  due  to  the  more  efficient 
inspection  service.  These  savings  could 
be  multiplied  if  the  time  saved  on 
performing  the  reinspections  or  appeals 
allows  the  elevator  to  avoid  or  limit 
demurrage  [i.e..  a  fee  assessed  to  the 
elevator  for  failing  to  complete  the 
loading  of  a  unit  train  or  ship  within  a 
specified  period).  Currently,  the 
demurrage  for  railcars  can  range  up  to 
S50  per  day  per  car.  The  demurrage  on 
export  vessels  can  reach  §10,000  a  day. 

The  potential  revenue  impact  of  the 
action  on  GIPSA  and  official  agencies 
should  not  be  significant.  In  the  long 
run.  this  proposed  rule  may  encourage 
slightly  more  reinspection  and  appeal 
inspection  services  because  of  the 
increased  efficiencies  associated  with 
the  proposal.  However,  GIPSA  does  not 
believe  that  its  net  revenue  will 


61328  Federal  Register/Vol.  68.  No.  208 /Tuesday.  October  28,  2003 /Rules  and  Regulations 


significantly  change.  GIPSA  routinely, 
review  the  agency's  revenue  and  cost  of 

srrvi<>'  as  part  of  its  ongoing  fee  review 
process.  If  inspection  services  and 
revenue  from  those  services  change 
significantly.  GIPSA  may  determine  a 
change  in  foes  is  needed  and  would  do 
so  as  part  of  a  fee  proposal. 

Executive  Order  12988  and  12898 

This  tinal  rule  iia.-^  been  reviewed 
under  Executive  Order  12988.  Civil 
histict-  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulatifms.  or  policies,  unless  they 
present  an  irreconc:ilable  conflict  with 
this  rule.  There  are  no  administration 
procedures  that  must  be  e.xhausted  prior 
to  anv  judicial  challenge  to  the 
provision  of  this  rule. 

Pursuant  to  Executive  Order  12898, 
"Federal  Actions  to  Address 
En\ironmental  Justice  in  Minority 
Populations  and  Low  Income 
Populations."  GIPSA  has  considered 
potential  civil  rights  implications  of  this 
rule  on  minorities,  women,  or  persons 
with  disabilities  to  ensure  that  no 
piTsnn  or  group  will  be  discriminated 
luainst  on  the  basis  of  race,  color,  sex, 
national  origin,  religion,  age.  disability, 
or  marital  or  familial  status.  The  final 
rule  will  apply  in  the  same  manner  to 
all  persons  and  groups  whose  activities 
are  regulated,  regardless  of  race,  gender, 
national  origin,  or  disability.  This  rule 
will  have  no  effect  on  protected 
populations. 

Information  Collet  lion  and 
Recordkeeping  Requirements 

In  couipliauct)  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C:  3501 
et  seq.].  the  information  collection  and 
recordkeeping  requirements  in  part  800 
have  been  previously  approved  by  OMB 
and  assigned  OMR  No.  0580-0013. 

Background 

On  .August  21.  2002.  GIPSA  proposed 
in  ttv'  Federal  Register  (67  FR  54133)  to 
revise  the  rt'i^ulations  under  the  United 
States  Gram  Standards  Act  (Act),  as 
amended,  to  allow  interested  persons  to 
specify  the  quality  factor(s)  that  would 
be  redetermined  during  a  reinspection 
nr  appeal  inspection  for  grade.  This 
proposal  required  comments  to  be 
received  on  or  before  October  21,  2002. 
On  Oi  toh.T  23.  2002.  GIPSA  published 
m  the  Federal  Register  (67  FR  B5048)  a 
notice  to  extend  the  comment  period  to 
November  21.  2002. 

GIPSA  had  proposed  this  action 
because  requiring  that  all  quality  factors 
be  completeJN  reexamined  during  a 
reinspection  or  appeal  inspection  is  not 
efficient,  is  time  consuming,  and  can  be 


costly.  Further,  a  detailed  review  of  the 
preceding  inspection  service  is  not 
always  needed  to  confirm  the  quality  of 
the  grain.  GIPSA  proposed  that 
applicants  for  service  should  be  allowed 
to  specify  the  factor(s)  that  are  to  be 
redetermined  as  part  of  a  reinspection  or 
an  appeal  inspection  service  because  it 
provides  a  more  effective  and  more 
efficient  inspection  service  and  better 
meets  the  industr\''s  needs.  However, 
reinspections  for  grade,  appeal  and 
Board  appeal  inspections  for  grade  may 
include  a  review  of  any  pertinent 
factDr(s),  as  deemed  necessary  by 
official  personnel.  This  would  assure 
the  issuance  of  an  accurate  grade. 
GIPSA  also  solicited  comments 
regarding  the  need  to  show  a  statement 
on  the  certificate  that  would  identify 
which  factors  were  determined  during 
the  review  inspection{s)  and  which 
were  determined  on  a  preceding 
inspection.  GiPSA  did  not  propose  to 
include  a  required  statement  as  part  of 
the  proposal. 

Comment  Review 

GIPSA  received  7  comments  regarding 
the  proposed  action.  All  comments 
supported  the  action.  Two  comments 
were  from  associations  involved  with 
graded  commodities  inspected  under 
the  authority  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621  et 
seq.).  Althoiigh  their  comments 
supported  the  proposed  change:  they 
asked  that  QIPSA  extend  this  action  to 
include  theh"  graded  products  (rice  and 
pulses).  Rict!  and  pulse  inspection  is 
provided  uOder  the  provisions  of  the 
regulations  Contained  in  7  CFR  part  868. 
Since  the  pioposed  action  involved  a 
change  to  7iCFR  part  800  and  did  not 
address  the' regulatory  provisions  of  part 
868.  GIPSA  cannot  effect  a  change  as 
part  of  this  faction.  However,  GIPSA  will 
consider  suph  action  as  part  of  a 
separate  rulemaking,  if  deemed 
appropriate. 

GIPSA  alfo  received  a  combined 
comment  fipm  two  trade  associations 
that  generally  supported  the  proposed 
revisions  wjith  an  exception.  Their 
comment  ejcpressed  a  concern  that  there 
were  no  clarifying  guidelines  published 
to  implement  this  change  which  may 
result  in  differing  interpretations  and 
applications  among  official  agencies  and 
GIPSA  field  offices.  They  urged  GIPSA 
to  simultaneously  publish  with  the  final 
rule  clarifxing  instructions  to  official 
personnel  specifying  the  conditions 
under  which  a  review  of  other  pertinent 
factors  (factors  not  requested  by  the 
applicant  for  service),  as  deemed 
necessary  by  official  personnel. 

In  discussing  the  merits  of  the 
proposed  rulemaking  action,  GIPSA 


noted  that  while  various  industry 
groups  had  indicated  that  requiring  all 
factors  to  be  completely  reviewed  on 
reinspecticms  and  appeal  inspections  is 
usuallv  unnecessary  and  costly,  others 
indicated  that  the  regulation  must  not 
allow  official  personnel  to  overlook 
questionable  factor  results  just  because 
the  applicant  for  inspection  did  not 
request  that  certain  factors  be 
redetermined  during  the  course  of  a 
review  inspection.  We  noted  that  both 
of  the  views  had  merit  and  that  all 
official  inspections  must  be  accurate. 
We  pointed  out  that  reinspections  for 
grade,  appeal  and  Board  appeal 
inspections  for  grade  could  include  a     , 
review  of  any  pertinent  factor(s).  as 
deemed  necessary  by  official  personnel. 
If  there  was  an  indication  that  a  factor 
or  factors  may  have  been  misgraded  or 
overlooked,  then  the  factors  in  question 
would  be  redetermined.  The  current 
policy  for  review  inspections  addresses 
this  issue.  GIPSA  will  distribute  a 
program  notice  to  announce  the  final 
action  and  reaffirm  the  policy. 

GIPSA  received  only  one  comment 
regarding  the  proposal  not  to  use  a 
statement  on  an  official  inspection 
certificate  that  identifies  which  factors 
were  reinspected.  The  ttimment 
supported  GIPSA's  view  to  not  include 
this  type  of  statement  an  the  inspection 
certificate. 

Final  Action 

Accordingly.  GIPSA  is  revising  the 
regulatory  text  in  7  CFR  800.125  to 
allow  requests  for  reinspections  to  be 
limited  to  one  or  more  grade  or 
condition  factors,  and  is  revising  the 
regulatory  text  in  7  CFR  800.135  to 
allow  recjuests  for  appeal  inspections  to 
be  limited  to  one  or  more  grade  or 
condition  factors. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
proceduo'.  Grains. 

PART  800— GENERAL  PROVISIONS 

■  For  the  reasons  set  out  in  the  preamble, 
7  CFR  part  800  is  amended  as  follows: 

■  1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

■  2.  Section  800.125  (b)  is  revised  to  read 
as  follows: 

§  800.1 25    Who  may  request  reinspection 
services  or  review  of  weigtiing  services. 

***** 

(b)  Kifid  and  scope  of  request.  A 
reinspection  or  review  of  weighing 
service  is  limited  to  the  kind  and  scope 
of  the  original  service.  If  the  request 
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specifies  a  different  kind  nr  scope,  the 
request  shall  be  dismissed  but  may  be 
resubmitted  as  a  request  for  original 
services:  Provided,  however,  that  an 
applicant  for  service  may  request  a 
reinspection  of  a  specific  factor(s). 
official  grade  and  factors,  or  official 
criteria.  In  addition,  reinspections  for 
grade  may  include  a  review  of  any 
pertinent  factor(s).  as  deemed  necessary 
by  official  personnel.  Official  criteria  are 
considered  separately  from  official 
grade  or  official  factors  when 
determining  the  kind  and  scope.  When 
requested,  a  reinspection  for  official 
grade  or  official  factors  and  official 
criteria  may  be  handled  separately  even 
though  both  sets  of  results  are  reported 
on  the  same  certificate.  Moreover,  a 
reinspection  or  review  of  weighing  may 
be  requested  on  either  the  inspection  or 
Class  X  weighing  results  when  both 
results  are  reported  on  a  combination 
inspection  and  Class  X  weight 
certificate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0013.) 

■  3.  Section  800. 135  (b)  is  revised  to  read 

as  follows: 

§  800.1 35     Who  may  request  appeal 
inspection  services. 


(b)  Kind  and  scope  of  request.  An 
appeal  inspection  service  is  limited  to 
the  kind  and  scope  of  the  original  or 
reinspection  service;  or,  in  the  case  of  a 
Board  Appeal  inspection  service,  the 
kind  and  scope  of  the  appeal  inspection 
service.  If  the  request  specifies  a 
different  kind  or  scope,  the  request  shall 
be  dismissed  but  may  be  resubmitted  as 
a  request  for  original  services:  Provided, 
however,  that  an  applicant  for  service 
may  request  an  appeal  or  Board  Appeal 
inspection  of  a  specific  factor(s),  official 
grade  and  factors,  nr  official  criteria.  In 
addition,  appeal  and  Board  Appeal 
inspections  for  grade  may  include  a 
review  of  any  pertinent  factor(s),  as 
deemed  necessary  by  official  personnel. 
Official  criteria  are  considered 
separately  from  official  grade  or  official 
factors  when  determining  kind  and 
scope.  When  requested,  an  appeal 
inspection  for  grade,  or  official  factors, 
and  official  criteria  may  be  handled 
separately  even  though  both  results  are 
reported  on  the  same  certificate. 
Moreover,  an  appeal  inspection  mav  be 
requested  on  the  inspection  results 
when  both  inspection  and  Class  X 
weighing  results  are  reported  on  a 
combination  inspection  and  Class  X 
weight  certificate. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0013.) 

Donna  Reifschneider, 

Administrator. 

[FR  Doc.  03-27147  Filed  10-27-03;  8:45  am] 

BILLING  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1902,  1930.  1942.  1944. 
1948.  1951.  1955.  1956.  1962.  1965. 
1980.  and  2045 

Loan  Payments  and  Collections 

AGENCIES;  Rural  Housing  Service.  Rural 
Business-Cooperative  Service.  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Agencies  are  revising 
their  internal  loan  payment  and 
collections  regulations  to  replace  the 
current  regulations.  This  action  is 
necessary  since  existing  regulations  are 
obsolete  and  do  not  accurately  reflect 
the  current  payment  and  collections 
methodologies  employed  bv  the 
Agencies.  The  intended  effect  is  to 
simplify-  and  update  the  regulations; 
update  internal  control  procedures  for 
safeguarding  collections;  remove 
references  to  the  Concentration  Banking 
System  (CBS)  procedures  which  were 
eliminated  in  November  1997;  and  to 
add  procedures  for  new  electronic 
payment  methods  that  are  currentlv  in 
use  by  the  Agencies  (Preauthorized 
Debits,  FedWire.  Customer  Initiated 
Payments,  etc.).  These  amended 
regulations  are  to  ensure  the  Agencies' 
field  offices  have  current  guidance  on 
the  payment  and  collection  methods 
available  and  how  to  use  them. 
EFFECTIVE  DATE:  OctobfT  28.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Huntley,  Accountant,  Office  of  the 
Deputy  Chief  Financial  Officer,  Pohcy 
and  Internal  Review  Division.  U.S. 
Department  of  Agriculture.  STOP  33,  PO 
Box  200011.  St.  Louis,  MO  63120, 
telephone:  (314)  539-6063. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  Agency 
management.  This  action  is  not 


published  for  prior  notice  and  comment 
under  the  Administrative  Procedure  Act 
since  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary  and  contrary  to 
the  public  interest. 

Programs  Affected 

The  catalog  of  Federal  Domestic 
Assistance  programs  impacted  by  this 
action  are  as  follows: 
10.404 — Emergency  Loans 
10  405 — Farm  Labor  Housing  Loans  and 

Grants 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410— Very-  Low  to  Moderate  Income 

Housing  Loans 
10.411 — Rural  Housing  Site  Loans  and 

Self-Help  Housing  Land  Development 

Loans 
10.415 — Rural  Rental  Housing  Loans 
10.417 — Very  Low-Income  Housing 

Repair  Loans  and  Grants 
10.420— Rural  SelfHelp  Housing 

Technical  Assistance 
10.421— Indian  Tribes  and  Tribal 

Corporation  Loans 
10.427— Rural  Rental  Assistance 

Pavments 
10.760— Water  and  Waste  Disposal 

Systems  for  Rural  Communities 
10.766 — Community  Facilities  Loans 

and  Grants 
10.767 — lntermediar>-  Relending 

Program 
10.768 — Business  and  Industn,' Loans 
10.770 — Water  and  Waste  Disposal 

Loans  and  Grants  (Section  306C} 
10.854 — Rural  Economic  Development 

Loans  and  Grants 

Intergovernmental  Consultation 

Programs  with  Catalog  of  Federal 
Domestic  Assistance  numbers  10.405. 
10.407,  10.411,  10.415,  10.420.  10.421. 
10.427.  10.760.  10.766,  10.767.  10.768, 
10.770.  and  10.854  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Programs  with  Catalog  of  Federal 
Domestic  Assistance  numbers  10.404. 
10.406.  10.410,  and  10.417  are  excluded 
from  the  scope  of  Executive  Order 
12372. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  Unless  otherwise  specificallv 
provided,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  except  as  specifically  prescribed  in 
the  rule;  and  (3)  administrative 
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proceedings  of  the  National  Appeals 
Division  (7  CFR  part  11)  must  be 
exhausted  before  litigation  against  the 
Department  is  instituted. 

Paperwork  Reiluction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  were  assigned  OMB  control  number 
0575-0184  in  accordance  with  the 
Paperwork  Reduction  Act  of  1S95.  No 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displavs  a  valid  OMB  control  number. 
This  rule  does  not  impose  any  new 
information  collection  requirements 
from  those  approved  by  OMB. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatorv  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Agencies  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  anv  one  year  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contauis  no  Federal 
mandates  (under  the  regulatorv' 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program." 
The  Agencies  have  determined  that  this 
final  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule  do 
not  have  anv  substantial  direct  effect  on 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 

Discussion  of  Final  Rule 

In  November  1997  Rural  Development 
discontinued  using  the  Concentration 
Banking  System  (CBS).  CBS  was  a 
collection  system  in  which  Rural 
Development  field  offices  would  deposit 
loan  payments  and  collections  they 
received  in  Treasury  Limited  Accounts 
(TLA's)  at  local  banks.  Daily,  the 
concentrator  bank  (Mercantile  Bank  in 
St.  Louis,  MO)  would  sweep  all  local 
bank  TLA's  and  deposit  the  funds  with 
Treasury.  Rural  Development  field 
offices  would  send  the  detailed  loan 
payment  information  to  the  Rural 
Development  Finance  Office  (FO)  in  St. 
Louis,  MO.  The  FO  would  reconcile  the 
detailed  loan  payment  data  with  the 
deposit  information  and  credit  the 
borrower  accounts  for  the  payment. 

In  September  1997,  Rural 
Development  implemented  the  Rural 
Housing  Service  wholesale  lockbox 
system.  The  wholesale  lockbox 
significantly  reduced  collections 
received  in  field  offices  and  it  was 
determined  that  CBS  was  no  longer  cost 
effective  to  continue  operating.  In 
addition,  since  1997.  Rural 
Development  has  expanded  its  use  of 
electronic  collection  methods  (e.g., 
Preauthorized  Debits,  Customer 
Initiated  Payments,  FedWire,  etc.). 

The  Farm  Service  Agency  (FSA) 
payment  collection  policies  are 
established  in  internal  agency 
handbooks.  While  collections  under 
some  FSA  programs  were  processed 
according  to  7  CFR  1951,  subpart  B. 
prior  to  the  USDA  Reorganization  Act, 
FSA  no  longer  utilizes  this  subpart. 

List  of  Subjects 

7  CFR  Part  1902 

Accounting,  Banks,  banking.  Grant 
programs — ^Housing  and  community 
development.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development. 


7  CFR  Part  1930 

Accounting.  Administrative  practice 
and  procedure,  Grant  programs — 
Housing  and  community  development, 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 


7  CFR  Part  1942 

Community  development. 
Community  facilities.  Loan  programs — 
Housing  and  community  development. 
Loan  security,  Rural  areas.  Waste 
treatment  and  disposal — Domestic, 
Water  supply — Domestic. 

7  CFR  Part  1944 

Farm  labor  housing,  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental, 
Migrant  labor.  Mobile  homes. 
Mortgages,  Nonprofit  organizations, 
Public  housing.  Rent  subsidies.  Rural 
housing.  Subsidies. 

7  CFR  Part  1 948 

Business  and  industry.  Coal, 
Community  development.  Community 
facilities.  Energy,  Grant  programs — 
Housing  and  community  development. 
Housing.  Nuclear  energy.  Planning, 
Rural  areas.  Transportation 

7  CFR  Part  1951 

Accounting,  Account  servicing. 
Credit.  Financial  institutions, 
Foreclosure.  Government  acquired 
property.  Loan  programs — Agriculture, 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing  loans — 
Servicing.  Mortgages.  Reporting 
requirements.  Rural  areas.  Sale  of 
government  acquired  property.  Surplus 
government  property. 

7  CFR  Part  1955 

Government  acquired  property. 
Government  property  management,  Sale 
of  government  acquired  property. 
Surplus  government  property. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure. 

7  CFR  Part  1980 

Loan  programs — Business  and 
industry — Rural  development 
assistance,  Rural  areas. 

7  CFR  Part  2045 

Personnel,  volunteers. 

■  For  the  reasons  set  forth  in  the 
preamble,  chapter  XVIII.  title  7,  Code  of 
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Federal  Regulations  is  amended  as 
follows: 

PART  1902— SUPERVISED  BANK 
ACCOUNTS 

■  1.  The  authority  citation  for  part  1902 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1989;  7 
use.  6991.  et  seq.;  42  U.S.C.  1480; 
Reorganization  Plan  No.  2  of  1953  (5  U.S.C. 

App). 

Subpart  A — Disbursement  of  Loan, 
Grant,  and  Other  Funds 

§  1902.8     [Removed  and  Reserved] 

■  2.  Section  1902.8  is  removed  and 
reserved. 

Subpart  C — [Removed  and  Reserved] 

■  3  Subpart  C  of  part  1902  consisting  of 
§§  1902.101  through  1902  150  is 
removed  and  reserved. 

PART  1930— GENERAL 

■  4.  The  authority  citation  for  part  1930 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 

U.S.C.  100:5 

Subpart  C — Management  and 
Supervision  of  Multiple  Family 
Housing  Borrowers  and  Grant 
Recipients 

■  5.  In  exhibit  H  the  introductory  text  of 
paragraph  IX  is  revised  to  read  as 
follows: 

Exhibit  H  to  Subpart  C  of  Part  1930— 
Interest  Credits  on  Insured  Rural 
Rental  Housing  and  Rural  Cooperative 
Housing  Loan.s 


IX  Project  Payments:  With  each 
payment  made,  the  borrower  will 
complete  Form  RD  1944-29.  The  agency 
representative  will  transmit  the 
pavments  to  the  Finance  Office. 


PART  1942— ASSOCIATIONS 

■  6.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932;  7 
U.S.C.  1989;  and  16  U.S.C.  1005. 

Subpart  A — Community  Facility  Loans 

■  7.  Section  1942.7(d)  is  revised  to  read 

as  follows: 

§  1942.7     Loan  closing. 

*  *  *  «  * 

(d)  Unused  funds  Obligated  funds 
planned  for  project  development  which 
remain  after  all  authorized  costs  have 


been  provided  for  will  be  di^posed  of  in 
accordance  with  §  1942.17(p)(6)  of  this 
subpart. 


§1942.19     [Amended] 

■  8  Paragraph  {h)(6)  of  section  1942.19 
is  removed  and  reserved. 

PART  1944— HOUSING 

■  9  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  42  U.S.C.  1480. 

Subpart  D — Farm  Latx>r  Housing  Loan 
and  Grant  Policies.  Procedures,  and 
Authorizations 

§1944.175     [Amended] 

■  10.  Paragraph  iej  of  section  1944.175  is 
remo\ed  and  reserved. 

§1944.181     [Amended] 

■  11.  Paragraph  (b){3)(ii)  of  section 
1944  181  is  removed  and  reserved. 

Subpart  I — Self  Help  Technical 
Assistance  Grants 

■  12.  Section  1944.426(a)(1)  is  revised  to 
read  as  follows: 

§1944.426     Grant  closeout. 

(a)  *    *    * 

(1)  The  grantee  will  immediately 
refund  to  Rural  Development  any 
balance  of  grant  funds  that  are  not 
committed  for  the  payment  of 
authorized  expenses. 


PART  1948— RURAL  DEVELOPMENT 

■  13.  The  authority  citation  for  part  1948 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1932 
note. 

Subpart  B — Section  601  Energy 
Impacted  Area  Development 
Assistance  Program 

■  14.  Section  1948.90(b)(4)  is  revised  to 
read  as  follows: 

§1948.90     Land  transfers. 

***** 

(b)  *    *    * 

(4)  Proceeds  derived  from  the  sale  of 
land  acquired  or  developed  through  the 
use  of  a  grant  provided  under  this 
subpart  must  be  divided  between  the 
grantee  and  Rural  Development  on  a  pro 
rata  basis.  A  grantee  may  not  recover  its 
cost  from  sale  proceeds  to  the  exclusion 
of  Rural  Development.  The  amount  to  be 
returned  to  Rural  Development  is  to  be 
computed  by  applying  the  percentage  of 
the  Rural  Development  grant 


participation  in  th^  total  cost  of  the 
project  to  the  proceeds  from  the  sale. 


PART  1951— SERVICING  AND 
COLLECTIONS 

■  15.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note:  7  U.S.C.  1989;  31  U.S.C.  3716;  42 
U.S.C.  1480. 

Subpart  A — Account  Servicing  Policies 

§19516     [Removed  and  Reserved] 

■  16.  Section  1951.6  is  removed  and 

ppservpd 

Subpart  B — [Removed  and  Reserved] 

■  1 7.  Subpan  B  consisting  of  §§  1951.51 
through  1951.55  is  removed  and 
reserved. 

Subpart  E — Servicing  of  Community 
and  Direct  Business  Programs  Loans 
and  Grants 

■  18.  The  introductory  text  of  section 
1951.221  is  revised  to  read  as  follows: 

§1951.221     Collections   payments  and 
refunds. 

Pax  ments  and  refunds  are  handled  in 
accordance  with  the  following: 


Subpart  J — Management  and 
Collection  of  Nonprogram  (NP)  Loans 

■  19.  The  first  sentence  of  section 
1951.455(e)  is  revised  to  read  as  follows: 

§1951.455     NP  loan  making  tor  Single 
Family  Housing  (SFH)  and  farm  prop>erty 
(real  and  chattel). 

«  *  *  »  « 

(e)  Downpayment.  A  downpayment 
must  be  collected  at  closing.  *    *   * 


Subpart  K — Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing 

§1951.506     [Amended] 

■  20.  Paragraphs  (b)  and  (c)  of  section 
1951.506  are  removed  and  reserved. 

PART  1955— PROPERTY 
MANAGEMENT 

■  21.  The  authority  citation  for  part  1955 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 

L'.S.C.  1480 

Subpart  B — Management  of  Property 

■  22.  Section  1 955.55(e)  is  revised  to 
read  as  follows: 


I 
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§  1955.55  Taking  abandoned  real  or  chattel 
property  into  custody  and  related  actions. 

***** 

(e)  Income  and  costs.  Income  received 
from  the  property  will  be  applied  to  the 
borrower's  account  as  an  extra  payment. 
Expenditures  will  be  charged  to  the 
borrower's  account  as  a  recoverable 
cost. 
***** 

■  23.  In  section  1955.62  the  introductory- 
text  of  paragraph  (b)(1)  is  revised  to  read 
as  follows: 

§  1955.62    Removal  and  disposition  of 
nonsecurity  personal  property  from 
inventory  real  property. 

***** 

(h)  *    *    * 

(1)  If  a  reasonable  amount  can  likelv 
be  realized  by  the  agency  from  sale  of 
the  personal  property,  it  mav  be  sold  at 
public  sale.  Items  under  lien  will  be 
sold  first  and  the  proceeds  up  to  the 
amount  of  the  lien  paid  to  the 
lienholders  less  a  pro  rata  share  of  the 
sale  expenses.  Proceeds  from  sale  of 
items  not  under  lien  and  proceeds  in 
excess  of  the  amount  due  a  lienholder 
will  be  remitted  and  applied  in  the 
following  order: 


■  24.  In  section  1955.66  the  introductory 
text  of  paragraph  (1)  is  revised  to  read  as 
follows: 

§  1955.66    Lease  of  real  property. 

*****  -^ 

(1)  Lease  income.  Lease  proceeds  will 
be  applied  as  follows: 


Subpart  C — Disposal  of  Inventory 
Property 

■  25.  Section  1955.109(c)  is  revised  to 
read  as  follows: 

§  1955.109     Processing  and  closing 
(CONACT). 

***** 

(c)  Form  ot  payment.  Payments  at 
closing  will  be  in  the  form  of  cash, 
cashier's  check,  certified  check,  postal 
or  bank  money  order,  or  bank  draft 
made  payable  to  the  Agency. 
***** 

■  26.  Section  1955.117(d)  is  revised  to 
read  as  follows: 

§1955.117     Processing  credit  sales  on 
program  terms  (housing). 

***** 

(d)  Downpayment.  When  a 
downpayment  is  made,  it  will  be 
collected  at  closing. 

***** 

■  27.  In  section  1955.118  paragraphs  (a) 
and  (b)(4)  are  revised  to  read  as  follows: 


§  1 955. 1 1 8     Processing  cash  sales  or  MFH 
credit  sales  on  NP  terms. 

(a)  Cash  sales.  Cash  sales  will  be 
closed  by  the  servicing  official 
collecting  the  purchase  price  (less  any 
earnest  money  deposit  or  bid  deposit) 
and  delivering  the  deed  to  the 
purchaser. 

(b)  *    *    * 

(4)  Downpaymient.  A  downpayment  of 
not  less  than  10  percent  of  the  purchase 
price  is  required  at  closing. 


§1955.120     [Amended] 

■  28.  The  last  sentence  in  section 
1955.120  is  removed. 

■  29.  Section  1955.122(e)  is  revised  to 
read  as  follows: 

§1955.122     Method  of  sale  (chattel). 

*  «  «  *  * 

(e)  Negotiated  sale.  Perishable 
acquired  items  and  crops  (except 
timber)  and  chattels  for  which  no 
acceptable  bid  was  received  from 
auction  or  sealed  bid  methods  may  be 
sold  by  direct  negotiation  for  the  best 
price  obtainable.  No  public  notice  is 
required  to  negotiate  with  interested 
parties  including  prior  bidders. 
Justification  for  the  use  of  this  method 
of  sale  will  be  documented. 
***** 

■  30.  Section  1955.123(b)  is  revised  to 
read  as  follows: 

§  1955.123     Sale  procedures  (chattel). 

*  *  r  *  * 

(b)  Receipt  of  payment.  Payment  will 
be  by  cashier's  check,  certified  check, 
postal  or  bank  money  order  or  personal 
check  (not  in  excess  of  $500)  made 
payable  to  the  agency.  Cash  may  be 
accepted  if  it  is  not  possible  for  one  of 
these  forms  of  payment  to  be  used. 
Third  party  checks  are  not  acceptable.  If 
full  payment  is  not  received  at  the  time 
of  sale,  the  offer  will  be  documented  by 
Form  RD  1955-45  or  Form  RD  1955-46 
where  the  chattel  is  sold  jointly  with 
real  estate  by  regular  sale. 
***** 

■  31.  Section  1955.130(e)(2)  is  revised  to 
read  as  follows: 

§  1 955. 1 30     Real  estate  brokers. " 

(e)  *   *   * 

(2)  Offeror  default.  When  a  contract  is 
cancelled  due  to  offeror  default,  the 
earnest  money  will  be  delivered  to  and 
retained  by  the  agency  as  full  liquidated 
damages. 


§1955.139     [Amended] 

■  32.  In  section  1955. 139the last 
sentence  in  paragraph  (a)(2)  and  the 


second  sentence  in  paragraph  (a)(3)(iv) 
are  removed. 

■  33.  The  first  sentence  of  Section 
1955.147(e)  is  revised  to  read  as  follows: 

§  1955.147    Sealed  bid  sales. 

***** 

(e)  Failure  to  close.  If  a  successful 
bidder  fails  to  perform  under  the  terms 
of  the  offer,  the  bid  deposit  will  be 
retained  as  full  liquidated  damages. 


§1955.148    [Amended] 

■  34.  In  Section  1955.148  the  last  three 
sentences  are  removed. 

PART  1956— DEBT  SETTLEMENT 

■  35  The  authority  citation  for  part  1956 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  31 
U.S.C.  3711:42  U.S.C.  1480. 

Subpart  B— Debt  Settlement-Farm 
Loan  Programs  and  Multi-Family 
Housing 

§1956.85    [Amended] 

■  36.  Paragraph  {a)(2)  of  section  1956.85 
is  removed  and  reserved. 

Subpart  C— Debt  Settlement- 
Community  and  Business  Programs 

§1956.139     [Amended] 

■  37.  Paragraph  (b)  of  section  1956.139  is 
removed  and  reserved: 

§1956.143     [Amended] 

■  38.  Paragraph  (g)(2)  of  section 
1956.143  is  removed  and  reserved. 

PART  1962— PERSONAL  PROPERTY 

■  39.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  .5  L  .S.C.  301;  7  LJ.S.C.  1989;  42 
U.S.C.  1480. 


Subpart  A — Servicing  and  Liquidation 
of  Chattel  Security 

§1962.49    [Amended] 

■  40.  Paragraph  (e)(3)(ii)  of  section 
1962.49  is  removed  and  reserved. 

PART  1965— REAL  PROPERTY 

■  41.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  B— Security  Servicing  for 
Multiple  Housing  Loans 

■  42.  Section  1965.61(a)  is  revised  to 
read  as  follows: 
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§1965.61     General  loan  servicing 
requirements, 

(a)  Payments.  Payments  will  be 
handled  in  accordance  with  subpart  A 
of  part  1951  of  this  chapter,  and 
subparts  D  and  E  of  part  1944  of  this 
chapter. 


PART  1980— GENERAL 

■  43.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

Authority:  7  ll.S.C.  1989. 

Subpart  E — Business  and  Industrial 
Loan  Program 

§  1980.461     [Removed  and  Reserved] 

■  44.  Section  1980.461  is  removed  and 

reser\'(ni 

PART  2045— GENERAL 

■  45.  The  authority  citation  for  part  2045 
is  revised  to  read  as  follows: 

Authority:  7  H.S.C.  1989:  42  I'.S.C.  1480. 

Subpart  JJ— Rural  Development- 
Utilization  of  Gratuitous  Services 

■  46.  The  last  sentence  of  section 
2045,1 754(c)  is  revised  to  read  as  . 
follows: 

§2045.1754     Scope  of  gratuitous  services 
pertormed. 

***** 

(c)  *   *   *  Such  persons,  except 
Construction  Inspectors  may,  when  ' 
under  direct  supervision  of  County 
Supervisors,  act  as  Collection  Officers 
and  be  allowed  to  use  receipt  books, 

D.iled:  October  16.  200.3, 
Thomas  C.  Dorr, 
Under  Secretary,  Rural  Development. 

Dated:  October  10,  200.3, 
J.B.  Penn, 

Under  Secretary'  for  Farm  and  Foreign 
Agricultural  Sen-ice. 
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BILLING  CODE  3410-XT-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

8CFRPart316 

[CIS  No.  2131-03] 
RIN  1615-AA72 

Adding  and  Removing  Institutions  to 
and  From  the  List  of  Recognized 
American  Institutions  of  Research 

AGENCY:  i;.S.  Citizenship  and 

Iniinigration  Services,  Department  of 
Homeland  Securitv. 


action:  Final  rule. 


summary:  Section  316  of  the 
Immigration  and  Nationality  Act  (Act) 
generally  requires  that  in  order  for 
lawful  permanent  resident  aliens  to  be 
eligible  for  naturalization,  thev  must 
reside  continuously  within  the  United 
States  for  at  least  5  years  immediately 
preceding  their  application  for 
naturalization.  However,  under  certain 
circumstances  resident  aliens  and  their 
dependents  who  expect  to  be 
continuously  absent  from  the  United 
States  for  one  year  or  more  because  of 
work  at  one  of  the  American  institutions 
of  research  recognized  as  such  under  the 
provisions  of  the  Act  may  be  given 
permission  to  be  absent  without 
interrupting  the  continuous  residence 
requirement  for  naturalization.  This  rule 
amends  the  Department  of  Homeland 
Security  regulations  by  adding  Rutgers 
University.  Indiana  University,  and 
Harvard  IJniversity  to  the  list  of 
American  institutions  of  research, 
recognized  for  the  purpose  of  preser\'ing 
residence  in  the  United  States  for 
naturalization  eligibility.  This  rule  also 
removes  the  dissolved  Harvard  Institute 
for  International  Development  from  the 
same  list. 

DATES:  This  final  rule  is  effective 
Of  toiler  28,  2f)()- 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Casale.  Adjudications  Officer, 
Business  Process  and  Reengineering 
Division,  U,S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security.  425  I  Street,  NW,. 
Washington,  DC  20536:  telephone  (202) 
514-0788. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  transfer  of  the  functions  of  the 
former  Immigration  and  Naturalization 
Service  (Service)  to  the  Department  of 
Homeland  Security  in  March  2003, 
district  directors  and  regional 
commissioners  of  the  Service  made 
decisions  on  requests  for  recognition  as 
an  American  Institution  of  Research, "(1) 
Based  on  the  findings  of  the  former 
Newark  District  Director,  the  Acting 
Regional  Director  of  the  Eastern  Region 
determined  and  ordered  on  September 
30,  1999,  that  Rutgers  University,  the 
State  University  of  New  Jersey,  is  an 
American  institution  of  research  for  the 
purpose  of  preserving  residence  in  the 
United  States  for  naturalization,  (2) 
Based  on  the  findings  of  the  former 
Chicago  District  Director,  the  Regional 
Director  of  the  Central  Region 
determined  and  ordered  on  January  4, 
2001,  that  Indiana  University  is  an 
American  institution  of  research  for  the 
purpose  of  preserving  residence  in  the 
United  States  for  naturalization,  (3) 


Based  on  the  findings  of  the  former 
Boston  District  Director,  the  Regional 
Director  of  the  Eastern  Region 
determined  and  ordered  on  March  1, 
2001.  that  Harvard  University  is  an 
American  institution  of  research  for  the 
purpose  of  preser%ing  residence  in  the 
United  States  for  naturalization. 

Accordingly,  the  regulations  are 
amended  by  adding  those  institutions  to 
the  list  of  recognized  American 
institutions  of  research,  thus  making 
their  qualified  employees  eligible  to 
apply  for  the  continuity  of  residence 
exemption  benefits  of  section  316(b)  of 
the  Act. 

In  addition,  based  on  the  findings  of 
the  former  Boston  District  Director,  the 
Regional  Director  of  the  Eastern  Region 
determined  and  ordered  on  March  1, 
2001,  that  the  Harvard  Institute  for 
International  Development  (HIID)  is  no 
longer  an  American  institution  of 
research  for  the  purpose  of  preserving 
residence  in  the  United  Stales  for 
naturalization,  since  Harxard  University 
had  dissolved  the  HIID  on  June  30th. 
2000,  Employees  who  had  been 
conducting  research  under  the  HIID 
were  absorbed  into  other  programs 
within  Harvard  University.  Accordingly, 
the  regulations  are  amended  by 
removing  this  institution  from  the  list  of 
recognized  American  institutions  of 
research. 

Good  Cause  Exception 

This  rule  is  being  promulgated  as  a 
final  rule.  The  Department  has 
determined  that  good  cause  exists  under 
5  U.S.C,  553(b)(B)  to  make  this  rule 
effective  on  the  date  of  publication  in 
the  Federal  Register  because  prior 
notice  and  comment  in  this  case  is 
unnecessary  and  contrary  to  the  public 
interest.  The  Department  believes  it  is 
unnecessary  because  this  rule  consists 
of  an  update  of  an  existing  list  in  8  CFR 
316,20  of  organizations  that  have 
already  been  designated  by  agency 
determinations  made  pursuant  to  the 
Immigration  and  Nationality  Act.  The 
updating  of  the  list  is  a  purely  technical 
publication  action  that  does  not 
fundamentally  impact  any  public  right. 
Previous  updates  of  this  list  have  not 
elicited  public  comment,  nor  would  any 
comment,  if  submitted,  affect  the 
composition  of  the  list.  For  that  reason 
updates  of  the  list  in  8  CFR  316.20  have 
always  been  and  should  continue  to  be 
published  as  a  final  rule. 

To  delay  publication  of  the  list  as  a 
final  rule  would  be  contrar>'  to  the 
public  interest.  Prospective  applicants 
for  naturalization  whose  eligibility 
depends  on  an  up-to-date  listing  of 
recognized  American  institutions  of 
research  are  in  urgent  need  of  relief 


I 

61334  Federal  Register/ Vol.  68.  No.  208 /Tuesday.  October  28,  2003 /Rules  and  Regulations 


because  of  long  delays  in  consequence 
of  the  agency's  transition  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security.  Their  access  to 
the  benefits  of  these  agency  designations 
is  adversely  impacted  by  any  delay  in 
publication  of  the  updated  list  of 
recognized  institutions.  For  these 
reasons,  the  Department  finds  that  there 
is  good  cause  to  adopt  this  rule  without 
the  prior  notice  and  comment  period 
ordinarilv  required  under  5  U.S.C. 
553(b). 

Pursuant  to  5  U.S.C  553(d)(3).  the 
Department  is  making  this  rule  final  and 
effective  upon  publication  because  of 
the  same  good  cause  exception 
described  above 

Regulatory  Flexibility  Act 

I  have  reviewed  this  regulation  in 
accordance  with  the  Regulaton.- 
Flexibility  Act.  5  U.S.C.  605(b),  and  by 
approving  it,  I  certif\'  that  the  rule  will 
not  have  an  effect  on  small  entities  as 
that  term  is  defined  in  5  U.S.C.  601(6). 
This  rule  relates  to  agency  management 
and  merely  updates  the  existing 
institutional  listings  currently  contained 
in  Title  8  of  the  Code  of  Federal 
Regulations. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  emplovment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Homeland  Security,  to  be 
a  "significant  regulatorv  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  does  not  need  to 
be  submitted  to  the  Office  of 


Management  and  Budget  for  review  in 
accordance  with  this  Executive  Order. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform        1 

This  rule  meets  the  applicable 
standards  sat  forth  in  section  3{a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  316 

Citizenship  and  naturalization, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  part  316  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  31 6— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

■  1 .  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1181,  1182.  1427. 
144.V  1447;  8  CFR  part  2. 

§316.20     [Amended] 

■  2.  In  §  316.20.  paragraph  (a)  is 
amended  by: 

■  a.  Adding  the  American  institution  of 
research  "Harvard  University  (research 
and  educational  programs  only)" 
immediately  after  "Graduate  Faculty  of 
Political  and  Social  Science  Division  of 
the  New  School  for  Social  Research.  New 
York.  N.Y."; 

■  b.  Removing  the  "Harvard  Institute  for 
International  Development." 

■  c.  Adding  the  American  institution  of  - 
research  "Indiana  University  at 
Bloomington,  Indianapolis.  South  Bend, 
Northwest,  Kokomo,  Southeast,  East, 
and  Fort  Wayne"  immediately  after 
"Humboldt  State  University,  School  of 
Natural  Resources,  Wildlife  Management 
Department";  and 

■  d.  Adding  the  American  institution  of 
research  "Rutgers  University,  the  State 
University  of  New  Jersey"  immediately 
after  "Rockefeller  Foundation'. 


Dated:  October  21 ,  2003. 
Tom  Ridge.  ' 

Secretary  of  Homeland  Seruritv. 

[PR  Doc.  03-27151  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-44-AD:  Amendment 
39-13348;  AD  2003-22-01] 

RIN2120-AA64 

Airworthiness  Directives;  Aerostar 
Aircraft  Corporation  Models  PA-GQ- 
600,  PA-60-601,  PA-60-601P,  PA-60- 
602P,  and  PA-60-700P  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  all 
Aerostar  Aircraft  Corporation  (Aerostar) 
Models  PA-60-600,  PA-60-601,  PA- 
60-601P.  PA-60-602P.  and  PA-60- 
700P  airplanes  that  incorporate 
supplemental  type  certificate  (STC) 
SA1608NM  (Machen  Inc.  Kit  No.  76-1 
Auxiliary'  Fuel  Tank).  This  AD  requires 
you  to  repetitively  inspect  all  auxiliary 
fuel  transfer  pumps  for  leaks,  seeping, 
or  any  sign  of  staining.  This  AD  also 
requires  you  to  replace  any  pump  found 
with  leaks,  seeping,  and  any  sign  of 
staining.  This  AD  is  the  result  of  reports 
of  fuel  leaking  from  the  fuel  transfer 
pumps  installed  below  the  auxiliary  fuel 
tank.  We  are  issuing  this  AD  to  detect 
and  correct  leaks  in  the  auxiliary'  fuel 
transfer  pumps,  which  could  result  in 
fire  or  explosion  in  the  cargo/passenger 
compartment.  Such  a  condition  could 
result  in  loss  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
November  17.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  November  1 7.  2003. 

We  must  receive  any  comments  on 
this  AD  by  December  23.  2003. 
ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  AD; 

•  By  mail:  FAA,  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No,  2003-CE- 
44-AD,  901  Locust,  Room  506.  Kansas 
Citv.  Missouri  64106. 

•  By  fax:  [816]  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
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2003-CE-44-AD"  in  the  subject  line  If 
you  send  comments  electrcmicallv  as 
attached  electronic  files,  the  files  mus* 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII 

You  may  get  the  senice  information 
identified  in  this  .\D  from  Machen  Inc  , 
10555  Airport  Drive,  Havden  Lake, 
Idaho  83835;  telephone:'(208)  762-7814: 
facsimile;  (208)  762-8349. 

You  may  view  the  AD  docket  at  F.\A, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2003-CE-^4-AD.  901  Locust,  Room 
506,  Kansas  City.  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson.  Aer(jspace  Engineer, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  .Avenue  SW.,  Renton, 
Washington  98055;  telephone:  (425) 
917-6507;  facsimile:  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION; 

Discussion 

What  events  have  caused  this  AD?  We 
have  received  reports  of  fuel  leaks  in  the 
fuel  transfer  pumps  on  the  auxiliarv  fuel 
tank  installed  in  the  baggage 
compartment  per  STC  SA1608NM  on 
Aerostar  Models  PA-60-600,  PA-60- 
601,  PA-60-601P,  PA-60-602P.  and 
PA— 60-700P  airplanes  The  leaks  were 
discovered  through  normal 
maintenance. 

The  problem  is  the  result  of  fuel 
seeping  through  the  wire  insulation  on 
the  auxiliarv  fuel  tank  transfer  pump 
and  running  out  through  the  knife  splice 
connection. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition,  if  not  detected  and  corrected, 
could  result  in  fire  or  explosion  in  the 
cargo/passenger  compartment.  Such  a 
condition  could  result  of  loss  of  the 
airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Machen  Inc.  has 
issued  Service  Bulletin  SB76-009,  dated 
August  1,  2003. 

U7jo/  are  the  provisions  of  this  sen'ice 
information?  The  service  bulletin 
includes  procedures  for; 
— Repetitively  inspecting  the  auxiliary 

fuel  tank  transfer  pumps  for  leaks, 

seeping,  and  any  sign  of  staining;  and 
— Replacing  any  pump  found  with 

leaks,  seeping,  and  any  sign  of 

staining. 

FAA's  Determination  and  Requirements 
ofthe.'VD 

What  has  FAA  decided?  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 


Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Aerostar  Models  PA-60-600. 
PA-60-601,  PA-60-601P,  PA-60-602P, 
and  PA-60-700P  airplanes  of  the  same 
type  design  with  STC  SA1608NM 
installed,  this  AD  is  being  issued  to 
detect  and  correct  leaks  in  the  auxiliar\' 
fuel  transfer  pumps,  which  could  result 
in  fire  or  explosion  in  the  cargo/ 
passenger  compartment.  Such  a 
condition  could  result  of  loss  of  the 
airplane. 

What  does  this  AD  require?  This  AD 
requires  you  to  incorporate  the  actions 
in  the  previously-referenced  service 
bulletin. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002,  we 
published  a  new  version  of  14  CFR  part 
39  (67  FR  47997.  July  22,  2002),  which 
governs  FAA's  AD  system.  This 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance.  This  material  previouslv 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Comments  Invited 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  This  AD  is  a  final  rule  that 
involves  requirements  affecting  flight 
safety  and  was  not  preceded  by  notice 
and  an  opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-CE-44-AD""  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
vou.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summarv'  in  the 


docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

Regulator)  Findings 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this  AD; 

1.  Is  not  a  "significant  regulator^' 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulator}'  Policies  and  Procedures 
(44  FR  11034,  Februarv-  26.  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summarv'  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copv  of 
this  summarv'  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE^4- 
AD"  in  your  request. 

List  of  Subjptts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

-Adoption  of  the  Amendment 

■  Accordingly,  under  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulatjnn';  M4  CFR  par*  :^9)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\ulhority:  49  U.S.C.  106(g),  4011,3.  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD); 

2003-22-01     Aerostar  Aircraft  Corporation: 

.•\mendment  39-13.348:  Docket  Nn. 
200.3-CE-44-.'\D. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on 
November  17,  2003. 

Are  Any  Other  ADs  AfTected  by  This  Action? 

(b)  None. 
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What  Airplanes  Are  .Affected  by  This  AD? 

((.)  This  AU  affects  tiie  following  airplane 
models  that  are: 

(1)  Modified  to  inr.orporate  supplemental 
type  certificate  (STC)  S.M608NM  (Machen 
Inr.  Kit  No.  76-1,  Auxiliary  Fuel  Tank);  and 

(2)  certificated  in  any  category. 


Model 

Serial 
Nos. 

PA-60-601    

PA-60-601 P  

PA-60-602P  „: 

PA-60-700P  

All. 
All. 
All. 
All. 

Model 


Senal 
Nos. 


PA-60-60G 


All. 


What  Is  the  I'nsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  reports  of  fuel 
leaking  from  the  fuel  transfer  pumps.  We  are 


issuing  this  .\U  to  detect  and  correct  leaks  in 
the  auxiliary  fuel  transfer  pumps,  which 
could  result  in  fire  or  explosion  in  the  cargo/ 
passenger  compartment.  Such  a  condition 
could  result  of  loss  of  the  airplane. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


(1)  Inspect  all  auxiliary  fuel  tank  transfer  pumps 
for  leaking,  seeping,  and  any  signs  of  stain- 
ing 

(2)  Replace  any  auxiliary  fuel  transfer  pump 
that  IS  leaking,  seeoing  or  rias  any  signs  of 
staining 


Compliance 


Procedures 


-1- 


Wittiin  tfie  next  10  hours  time-in-service  (TIB) 
after  November  17  2003  (the  effective  date 
of  this  AD)  Repetitively  inspect  thereafter  at 
intervals  not  to  exceed  50  hours  TIS 

Prior  to  further  flight  after  any  inspection  re- 
quired in  paragraph  (e)(1)  of  this  AD  in 
which  leaking  seeping,  or  any  s.gns  of 
staining  is  found. 


In  accordance  with  Machen  Inc    Service 
letin  SB  76-009.  dated  August  1    2003 


Bul- 


In  accordance  with  Machen  Inc    Service  Bul- 
letin SB  76-009,  dated  August  1,  2003. 


What  .\bout  .Alternative  Methods  of 
{Uimpliant.e? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Seattle  ACO,  FAA.  For  information  on  any 
already  approved  alternative  methods  of 
compliance,  contact  Richard  Simonson, 
Aerospace  Engineer,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue  SW, 
Renton,  Washington  9805.5;  telephone:  (425) 
917-6507:  facsimile:  (425)  917-6590. 

Is  There  Material  Incorporated  by 
Reference? 

(g)  \  ou  must  do  the  actions  required  by 
this  AD  per  Machen  Inc.  Service  Bulletin  SB 
76-009.  dated  August  1.  2003.  The  Director 
of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  may  get  a  copy  from 
Machen  Inc.,  10555  Airport  Drive.  Hayden 
Lake,  Idaho  83835;  telephone:  (208)  762- 
7814;  facsimile:  [208)  762-8349.  You  may 
review  copies  at  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW,  suite  700.  Washington, 

ix;. 

Issued  in  Kansas  City.  Missouri,  on 
October  17,  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Senice. 

IFK  Doc.  03-26833  Filed  10-27-03;  8:45  ami 

BILLING  CODE  491(K1J-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-33-AD;  Amendment 
39-13351:  AD  2003-22-04] 

RIN2120-AA64 

Airworthiness  Directives:  Rolls-Royce 
pic  RB21 1-524  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for  • 

comments. 


summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Rolls- 
Royce  pic  (RR)  RB21 1-524  series 
turbofan  engines  with  certain  part 
number  (PN)  and  serial  number  (SN) 
low  pressure  (LP)  compressor  fan  blades 
installed.  This  AD  requires  inspection  of 
certain  LP  compressor  fan  blade  roots 
and  replacement  or  repair  of  blades  if 
damage  is  not  within  acceptable  limits. 
This  AD  is  prompted  by  the  discovery 
of  damaged  LP  compressor  fan  blade 
roots  resulting  from  entrapment  of 
ceramic  polishing  media  between  the 
blade  roots  and  the  masking  boot  during 
blade  root  repair.  We  are  issuing  this  AD 
to  prevent  possible  unconiained 
multiple  LP  compressor  fan  blade 
release,  and  damage  to  the  airplane. 
DATES:  Effective  November  12,  2003. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  12,  2003. 

We  must  receive  any  comments  on     - 
this  AD  by  December  29.  2003. 


ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docke*  No.  2003-NE- 
33-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-3299. 

•  5y/a.\;(781)  238-705.5. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov 

You  can  get  the  service  information 
referenced  in  this  AD  from  Rolls-Rovce 
pic,  PO  Bo.x  31,  Derby,  England; 
telephone:  International  Access  Code 
Oil.  Country  Code  44,  1332-249428,  fax 
International  Access  Code  01 1 ,  Countrv 
Code  44,  1332-249223. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA.  You  may  examine  the 
ser\ice  information,  bv  appointment,  at 
the  F"AA,  New  England  Region.  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitc;]  .Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
fames  Lawrenct;,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New- 
England  Executive  Park.  Burlington.  MA 
01803-5299:  telephone  (781) 238-7176; 
fax  (781 J  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (C.\A).  which  is  the 
airworthiness  authority  for  the  I'nited 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  mav  exist 
on  certain  RR  RB21 1-524  series 
turbofan  engines.  The  CAA  received 
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reports  of  LP  compressor  fan  blade  root 
damage  due  to  entrapment  of  ceramic 
polishing  media  between  the  blade  roots 
and  masking  boots  while  doing  RR 
Repair  Scheme  FRS5712,  subtask  72- 
31-11-380-119. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Rolls-Royce  pic 
Mandatorv'  Service  Bulletin  (MSB)  No 
RB.211-72-D184,  Revision  3,  dated 
December  20,  2002,  that  provides 
procedures  for  inspection  of  blade  roots 
of  LP  compressor  fan  blades  that  were 
repaired  using  RR  Repair  Scheme 
FRS5712.  subtask  72-31-11-380-119. 
and  replacement  or  repair  of  blades  if 
damage  is  not  within  acceptable  limits. 
The  CAA  classified  this  ser\icp  bulletin 
as  mandatory  and  issued  AD  005-04- 
2001  in  order  to  ensure  the 
airworthiness  of  these  Rolls-Royce  pic 
engines  in  the  L'K. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Under  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  no  airplanes  that  are 
registered  in  the  L'nited  States  use  these 
RRRB21 1-524  series  turbofan  engines, 
the  possibility  exists  that  these  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  engines  of  the  same  type 
design.  We  are  issuing  this  AD  to 
prevent  possible  uncontained  multiple 
LP  compressor  fan  blade  release,  and 
damage  to  the  airplane  This  AD 
requires  inspection  of  blade  roots  of  LP 
compressor  fan  blades  that  were 
repaired  using  RR  Repair  Scheme 
FRS5712.  subtask  72-31-11-380-119. 
and  replacement  or  repair  of  blades  if 
damage  is  not  within  acceptable  limits. 
The  inspections  are  to  be  performed  by 
following  a  compliance  schedule  based 
on  engine  model  and  cycles 
accumulated. 


You  must  use  the  ser\ice  information 
described  previously  to  perform  the 
actions  required  by  this  AD. 

FAAs  Determination  of  the  Effective 
Date 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  public  comment 
before  issuing  this  AD  are  unnecessary. 
Therefore,  a  situation  exists  that  allows 
the  immediate  adoption  of  this 
regulation. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  luly  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  'AD  Docket  No. 
2003-NE-33-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it:  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
vwi'v^-.faa.gov/language  and  http:// 
www.plainlanguage.gov. 


Examining  the  AD  Docket 

You  ma\  examine  the  .\D  Docket 
(including  any  i;omments  and  •^en'ice 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Regulatory  Findings 

We  have  dt^termmed  that  this  AD  will 
not  have  federali.'-m  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certif)'  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  20O3-Nt,-J3- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  .\mendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-22-04     Rolls-Royce  pic:  Amendment 
.39-13351.  Docket  No.  2003-NE-33-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  12.  2003. 

Affected  ADs 

(b)  None. 
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.\pplicability 

((  i  Thi>  .XD  applies  to  Rolls-Rovre  pic  (RR) 
RB211-524G2-19.-.S24G2-T-U)."-.=i24G3-19. 
-524G3-T-19.  -524H2-19.  -,524H2-T-19. 
-524H-3fi.  and  ••.524-H- T-.ff;  turbofaii 
engines  with  low  pressure  (LP)  (ompressor 
fan  blades  part  numbers  (P\s)  and  serial 
ruiinbers  (SNs)  as  listed  in  Table  1  of  RR 
Mandatory  Service  Bulletin  (MSB)  No. 
RB. 2 11-72-0184.  Revision  3.  dated 
December  20.  2002.  installed.  These  engines  " 
are  installed  on.  but  not  limited  to.  Boeing 
747  and  767  series  airplanes. 

Unsafe  Condition 

(d)  Thi'-  AIj  was  prompted  by  the 
discoverv'  of  damaged  LP  compressor  blade 
roots  resulting  from  entrapment  of  ceramic 


polishing  media  between  the  blade  roots  and 
the  masking  boot  during  blade  root  repair. 
We  are  issuing  this  AD  to  prevent  possible 
uncontained  multiple  LP  compressor  fan 
blade  release,  and  damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  complianr:e  times  specified  unless  the 

actions  have  already  been  done. 

Reworked  LP  Compressor  Fan  Blades  Not 
Affected 

(f)  LP  compressor  fan  blades  listed  in  Table 
1  of  RR  MSB  No.  RB. 211-72-0184,  Revision 
3,  dated  December  20,  2002,  that  have  been 
reworked  using  Service  Bulletin  (SB)  Nn 


RB.211-72-D0.Tl.  dated  August  2:i.  2000.  or 
SB  No.  RB.211-72-D020.  dated  April  1',). 
2000,  are  considered  to  have  had  all  damage 
addressed  during  rework  and  are  not  affected 
by  this  AD 

Removal  and  Inspection  of  LP  Compressor 
Fan  Blades 

(g)  Using  the  compliance  thresholds  in 
Table  1  of  this  ,^D.  remove  LP  com[)ressor 
fan  blades  and  inspect  the  blade  roots  of  all 
LP  compressor  fan  blades  listed  bv  PN  and 
SN  in  Table  1  of  RR  MSB  No.  RB. 21 1-72- 
D184.  Revision  3.  dated  De(  ember  20.  2002. 
Follow  the  inspection  i  riteria  in  paragraph 
3.B.  of  the  Accomplishment  Instructions  of 
RRMSB  No.  RB.211-72-D184.  Revision  3. 
dated  Dec  ember  20.  2002 


Table  1  .—LP  Compressor  Fan  Blade  Inspection  Compliance  Thresholds 


Engine  models 


Compliance  thresholds 


(1)     RB211-524G2-19.    -524G2-T-19     -524G3-19,    -524G3-T-19. 

-524H-36   -524H-T-36. 


(2)  RB211-524H-36  and  RB211-524-H-T-36  Engines  on  Short  Haul 
Operation  Airplanes 

(3)  RB211-524H2-19  and  -524H2~T-19  i 


(4)  RB211~524H-36  and 
Operation  Airplanes 


RB211-524-H-T-36  Engines  On  Long  Haul 


(i)  For  blades  exceeding  2  000  cycies-since-incorporation  of  RR  Repair 
Scheme  FRS5712,  subtasN  72-31-11-380-119,  before  further  flight. 

(ii)  For  blades  with  fewer  than  2,000  cycles-since-incorporation  of  RR 
Repair  Scheme  FRS5712,  subtask  72-31-11-380-119,  before  ac- 
cumulating 2,000  cycles-since-incorporation  of  the  Repair  Scheme 

Before  further  flight. 

Before  accumulating  800  cycles-slnce-incorporalion  of  RR  Repair 
Scheme  FRS5712,  subtask  72-31-11-380-119,  or  before  Decem- 
ber 2005,  whichever  occurs  sooner 

Before  accumulating  870  cycles-since-incorporation  of  RR  Repair 
Scheme  FRS5712,  subtask  72-31-11-380-119,  or  before  Decem- 
ber 2005.  whichever  occurs  sooner 


Removal  From  Service  or  Repair  of  LP 
(Compressor  Fan  Blades  That  Do  Not  Pass 
Inspection 

(hj  Remove  from  service  LP  compressor  fan 
blades  that  do  not  pass  the  inspection  criteria 
in  paragraph  3.B.  of  the  Accomplishment 
Instructions  of  RR  MSB  No.  RB. 211-72- 
D184.  Revision  3.  dated  December  20,  2002. 
or  repair  blades.  Follow  paragraph  3.B.(3)(b) 
of  the  Accomplishment  Instruc:tions  of  RR 
MSB  No.  RB.211-72-D184,  Revision  3,  dated 
De(  ember  20.  2002  to  repair  blades. 

Prohibition  of  LP  CCompressor  Fan  Blades 
Not  Inspected  or  Repaired 

(i)  After  tbf  ffttn  live  date  of  this  AD,  do 
not  install  any  blade  that  was  removed  as 
specified  in  paragraph  (g)  of  this  AD,  unless 
the  blade  has  passed  inspection  or  has  been 
repaired  using  paragraph  3.B.  of  the 
.\ccomplishm«nt  Instructions  of  RR  MSB  No. 
RB  21 1-72-0184.  Revision  3,  dated 
Deceniber  20.  2002, 

Definition 

(|)  For  the  purpose  of  this  AD,  a  Long  Haul 
Operation  is  defined  as  an  operation  with  an 
average  stage  length  of  more  than  five  hours. 

.\llemative  Methods  of  Compliance 

(k)  The  Manager.  Fngine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
.\D  if  requested  using  the  procedures  found 
in  14CFR  39,19, 


Material  Incorporated  bv  Reference 

(1)  You  mupt  use  Rolls-Royce  MSB  No. 
RB. 21 1-72-0184,  Revision  3,  dated 
December  20,  2002,  to  perform  the  blade 
inspection  aod  repair  required  by  this  AD. 
The  Director  of  the  Federal  Register  approved 
the  incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  IJ.S.C.  552(a) 
and  1  CFR  ptrt  51.  You  can  get  a  copy  from 
Rolls-Royce  pic,  PO  Box  31,  Derby,  England; 
telephone:  International  Access  Code  Oil. 
Country  Code  44,  1332-249428:  fax 
International  Access  Code  Oil,  Country  Code 
44,  1332-24^223.  You  may  review  copies  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NVV.,  Suite  700,  Washington,  DC. 

Related  Information 

(m)  CAA  airworthiness  directive  005-04- 
2001,  dated  April  20,  2001,  also  addresses 
the  subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
October  20.  2003. 

Jay  ].  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-26916  Filed  10-27-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15887  Airspace 
Docket  No.  03-AWP-11] 

Establishment  of  Class  D  Airspace; 
Ramona,  CA 

AGENCY:  Federal  Aviation 
Aciministration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  establishes  a  Class 
D  surface  area  at  Ramona.  CA.  within  a 
4-mile  radius  of  the  airport  from  the 
surface  up  to,  but  not  including,  3.800 
feet  mean  sea  level  (MSL).  The 
construction  of  a  non-federal  contact 
tower  at  Ramona  airport  has  made  this 
action  necessary.  This  action  also 
corrects  the  coordinates  for  Ramona 
airport. 

EFFECTIVE  DATE:  0901  UTC,  December 

25.  2003, 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Trindle,  Airspace  Specialist. 
Airspace  Branch,  Air  Traffic  Division. 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard,  Lawndale. 
California;  telephone  (310)  725-6613. 
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SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday.  August  26.  2003.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  D  airspace  at  Ramona. 
CA.  (68  FR  51205)  The  proposal  was  to 
establish  a  Class  D  surface  area  within 
a  4-mile  radius  of  the  airport  from  the 
surface  up  to,  but  not  including.  3.800 
feet  mean  sea  level  (MSL).  This  action 
was  due  to  the  construction  of  a  non- 
federal contract  tower  and  to 
accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Ramona  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400, 9L  dated 
September  2,  2003.  and  effective 
September  16.  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  D  airspace  at  Ramona. 
CA.  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Ramona  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  This  action  also  corrects  the 
coordinates  for  Ramona  published  in 
the  Notice  of  Proposed  Rulemaking  (68 
FR  51205) 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatorv  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR^11034:  Februar>-  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onlv  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 

■  1  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  95665.  3  CFR  1959- 
1963  Comp,,  p   389 

§71.1     [Amended] 

■  2.  The  incorporation  bv  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400  9K.  .Mrspace 
Designations  and  Reporting  Points. 
dated  September  2.  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  5000     Class  D  airspace. 


AWT  CA  D     Ramona,  CA  (New) 
Ramona,  CA 
(Lat.  33°02'21''N.,  long.  116°54'55'' W.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  3.800  feet  MSL 
within  a  4-mile  radius  of  the  Ramona 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Los  Angeles.  California,  on 
October  8.  2003. 

Leonard  A.  Mobley, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 

(FR  Doc.  03-27175  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4910-13-M 


ACTION:  Final  rule; 
amendment. 


technical 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  031016260-3260-01:  I.D. 
091603A] 

15  CFR  Part  902 
RIN  0648-AR71 

NOAA  Information  Collection 
Requirements;  Update  and  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


SUMMARY:  This  final  rule,  technical 
amendment,  updates  and  corrects  Office 
of  Management  and  Budget  (OMB) 
control  numbers  and  related  regulatory 
citations  for  N.MFS  information 
collection  requirements  Under  the 
Paperwork  Reduction  Act  (PRA), 
agencies  are  required  to  display  a 
current  control  number  assigned  by  the 
Director  of  OMB  for  each  agency 
information  requirement.  The  intent  of 
this  action  is  to  update  and  correct  the 
NOAA  inventor)-  of  control  numbers  so 
that  the  inventory  reflects  the  valid 
OMB  control  number  with  its  associated 
regulator*-  citation  for  each  NMFS 
information  collection  requirement. 
DATES:  This  regulation  is  effective 
October  28,  2003, 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Belli.  Fishery  Management 
Specialist.  (301)  713-2341. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperv\ork  Reduction  Act.  Part 
902  of  title  15  CFR  displays  control 
numbers  assigned  to  NMFS  information 
collection  requirements  bv  OMB.  This 
part  fulfills  the  requirements  of  section 
3506(c)(l)(B)(i)  of  the  PRA,  which 
requires  that  agencies  display  a  current 
control  number,  assigned  by  the 
Director  of  OMB.  for  each  agency 
information  collection  requirement. 
Portions  of  15  CFR  902.1(b)  reflect 
expired  or  incorrect  OMB  control 
numbers.  In  some  cases,  the  regulations 
cited  have  previously  been  removed 
from  the  CIFR  and,  therefore,  there  are 
no  approved  OMB  control  numbers  for 
those  regulations.  In  addition,  the  OMB 
control  numbers  for  some  requirements 
have  changed  but  the  obsolete  numbers 
are  still  reflected  in  the  inventory.  Also, 
when  new  coUection-of-information 
requirements  were  previously  approved, 
the  final  rule  implementing  the 
collection-of-information  requirement 
did  not  update  15  CFR  part  902. 

Therefore,  through  this  final  rule, 
technical  amendment,  the  inventory  of 
OMB  approved  control  numbers  is 
corrected  and  updated  to  reflect  the 
currently  valid  control  numbers.  All  of 
the  collection-of-information 
requirements  displayed  in  §  902.1(b) 
have  previously  been  submitted  to  OMB 
for  approval  during  implementation  of 
regulations  appearing  in  the  individual 
parts  of  title  50.  Therefore,  this  final 
rule,  technical  amendment  does  not 
involve  any  new  reporting  or 
recordkeeping  requirements. 

Under  NOAA  Administrative  Order 
205-11,  7.01.  dated  December  17,  1990. 
the  Under  Secretary  for  Oceans  and 
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Atmosphere  has  delegated  authontv  to 
sign  material  for  publication  in  the 
Federal  Register  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA). 

Cla.ssification 

Pursuant  to  5  U.S.C.  55,3  (b){B),  the 
AA  waives  prior  notice  and  opportunity 
for  public  comment  because  this  action 
is  a  rule  of  agency  organization. 
procedure  or  practice.  Because  this  rule 
makes  only  minor,  non-substantive 
changes  and  does  not  change  operating 
practices  in  any  fishery,  it  is 
unnecessary  to  provide  for  prior  notice 
and  opportunity  for  public  comment. 
Because  this  final  rule,  technical 
amendment  does  not  constitute  a 
substantive  rule,  pursuant  to  5  U.S.C. 
553{dj.  this  final  rule  is  not  subject  to 
the  30-day  delay  in  effectiveness.  This 
final  rule,  technical  amendment  makes 
no  substantive  changes  to  e.xisting 
regulations,  but  rather  updates  OMB 
control  numbers  associated  with  NMFS 
information  collections,  all  of  which 
OMB  has  previously  approved  during 
implementation  of  regulations 
appearing  m  the  individual  parts  of  title 
50  of  the  Code  of  Federal  Regulations. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required 
pursuant  to  5  U.S.C.  553  or  any  other 
law,  the  analvtical  requirements  of  the 
Regulatory  Fle.xibility  Act  (5  U.S.C.  601 
et  spq.]  are  inapplicable.  Therefore,  a 
regulatory  ilexibilitv  analysis  is  not 
required  and  has  not  been  prepared. 

This  rule  is  e.xempt  from  review 
under  Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  complv 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

Dated:  October  21,  2003. 
(ohn  Oliver 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 

Sen'icp 


■  For  the  reasons  stated  in  the  preamble,      50  CFR 
15  CFR  chapter  IX  is  amended  as  follows:    " 

216.26 


15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

■  1  The  authority  citation  for  part  902 
continues  to  read  as  follows:  Authority: 
44  U.S.C.  3501  etseq. 

■  2.  In  §  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by: 

■  a.  Removing  the  following  CFR  parts  or 
sections  in  the  left  hand  column  and 
their  related  current  OMB  control 
number(s)  in  the  corresponding 
positions  in  the  right  hand  column,  for: 
50  CFR  216.24(d),  216, 24(e).  216.114. 
216.155.  222.201(c)  and  (d).  222.202. 
222.204  (f)  and  (g),  229.7.  663.6,  679.4. 
679.4(b)(5)(vi),679.4(k)(6){iii), 
679.4{k)(6)(iv),  679.4(k)(7)(iii),  679,5. 
679,5(n)(2)(iii),  679.24,  679.28. 
679.28(f)(3)(i),  679.28(f)(3)(ii). 
679.28(f)(3){iii).  679.28(f)(4).  {f)(5).  and 
(f)(6),  and  679.32; 

■  b.  Adding  the  CFR  part  or  sections  in 
numerical  order  in  the  left  hand  column 
and  its  related  OMB  control  number(s)  in 
the  corresponding  right  hand  column  in 
numerical  order:  50  CFR  216.26. 
223.203(b),  229.4,  260.15,  260.36, 
260.37,  260.96,  260.97,  300.107,  600,745. 
679,4(b),  (f),  (h).  and  (i).  679.4(d)  and  (e), 
679.4(1),  679,5(a),  679.5(b),  (c).  (d),  (g), 
(h),  (i),  (j),  (k),  and  (m),  679.5(e),  (f),  and 
(o),679,5(l)(l),  (l)(2),(l)(3),(l)(4),and 
(1)(5),  679.50)(7),  679.5(n),  679.5(p), 
679,24(a),  679.24(e),  679.28(b)  and  (d), 
679.32(c),  679.32(d),  679.32(f),  679.45, 
679.61(c)  and  (f).  679.61(d)  and  (e), 
679.62(b)(3)  and  (c)  and  679.63(a)(2); 
and, 

■  c.  Revising  the  control  number  entries 
in  the  right  hand  column  for  the 
following  parts  or  section  identified  in 
the  left  hand  column:  50  CFR  229.5, 
300.34.  300.35,  300.108(a),  300.108(c), 
300.125.  622.4.  622.18,  635.5(c),  640.6, 
648.8,  648.9,  648.10,  648.58,  648.80, 
648.84.  654.6.  660.16.  660.24,  660.25, 
660.305.  660.322,  679.4(g),  679.40, 
679.43.  and  679.50  to  read  as  follows: 

(b)  Display 


CFR  part  or  section  where  the 
information  collection  require- 
ment IS  located 


223  203(b) 


Current 

OMB  con- 
trol num- 
ber (all 
numbers 
begin  with 
0648-) 


-0084 


-0399 


CFR  part  or 

information 
men 

section  where  the 
collection  require- 
is  located 

Current 
OMB  con- 
trol num- 
ber (all 
numbers 
begin  with 
0648-) 

. 

• 

. 

• 

2294 

-0293 

229  5 

-0292 

•                                 *" 

• 

* 

* 

260  15 

-0266 

260  36 

-0266 

260  37 

-0266 

260  96 

-0266 

260.97 

-0266 

*                                 * 

• 

* 

• 

300.34 

-0218 

300.35 

-0361 

•                • 

« 

• 

* 

300  107 

-0194 

300  108(a) 

-0368 

300  108(c) 

• 

« 

-0367 

300.125 

-0358 

•                                  * 

• 

• 

• 

600745 

-0309 

*                                  • 

* 

* 

• 

622  4 

-0205 

622.18 


635  5(c) 


-0205 


-0328 


[PR  Doc.  03-27181  Filed  10-27-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1  and  20 

[Docket  Nos.  2002N-0276  and  2002N-0278] 

Interim  Final  Regulations 
Implementing  Title  III,  Subtitle  A,  of  the 
Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002— Section  305: 
Registration  of  Food  Facilities  and 
Section  307:  Prior  Notice  of  Imported 
Food  Shipments;  Notice  of  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Public  meetings  on  interim  final 
rules. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
series  of  domestic  meetings  to  discuss 
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the  interim  final  regulations,  issued  on 
October  10.  2003.  to  implement  two 
sections  of  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Bioterrorism  Act) 
regarding  the  registration  of  food 
facilities  and  prior  notice  of  imported 
food  shipments.  The  purpose  of  these 
meetings  is  to  provide  information  on 
the  rules  to  the  public  and  to  provide 
the  public  an  opportunity  to  ask 
questions  of  clarification. 
DATES:  See  table  1  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  (itx  uiin'iit 
ADDRESSES:  See  table  1  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  dot  uint'ii! 

FOR  FURTHER  INFORMATION  CONTACT: 
Marion  \'.  Allen.  Center  lor  Food  Safetv 
and  Applied  Nutrition  (HFS-32).  Food" 
and  Drug  Administration.  5100  Paint 
Branch  Pkvvy.,  College  Park.  MD  20740, 
301-436-2277.  FAX:  301-436-2605.  e- 
mail:  CFSAN-FSS@cfsan.fda.gov  for 
general  question";  about  the  meeting. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  events  of  September  1 1 .  2001 . 
highlighted  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Bioterrorism  Act  (Public  Law  107-188). 
which  was  signed  into  law  on  June  12. 
2002.  On  October  10.  2003.  FDA 
published  in  the  Federal  Register  two 
interim  final  rules  to  implement 
sections  305  (Registration  of  Food 


Facilities)  and  307  (Prior  Notice  of 
Imported  Food  Shipments)  of  the 
Bioterrorism  Act.  During  the  public 
meetings,  FDA  will  explain  the  interim 
final  rules  on  the  registration  of  food 
facilities  and  prior  notice  of  imported 
food  shipments,  and  the  agencv  will 
answer  questions  of  clarification. 

Information  about  the  public 
meetings,  contact  information,  and  the 
provisions  of  the  Bioterrorism  Act  under 
FDA's  jurisdiction  can  be  accessed  at 
http  -.//w^nv.fda  .gov/oc/bioterrorism/ 
bioact.btnil 

II.  Interim  Una!  Rules 

The  interim  final  rules  that  will  be 
discussed  at  the  public  meetings 
announced  in  this  document  concern 
the  following  provisions  oT  the 
Bioterrorism  Act: 

Section  305:  Registration  of  Food 
Facilities — The  Bioterrorism  Act 
requires  the  owner,  operator,  or  agent  in 
charge  of  domestic  and  foreign  facilities 
that  manufacture,  process,  pack,  or  hold 
food  for  human  or  animal  consumption 
in  the  United  States  to  register  with 
FDA  no  later  than  December  12,  2003. 
Farms,  restaurants,  retail  food 
establishments,  nonprofit  food 
establishments  that  prepare  or  serve 
food  directly  to  the  consumer,  and 
fishing  vessels  not  engaged  in 
processing,  as  defined  in  21  CFR 
123. 3{k),  are  exempt  from  this 
requirement.  Also  exempt  are  foreign 
facilities  if  the  food  from  the  facility 


undergoes  further  processing  or 
packaging  by  another  facility  outside  of 
the  United  States  and  such  processing  is 
of  more  than  a  de  minimis  nature. 

Section  307:  Prior  Notice  of  Imported 
Food  Shipments — The  Bioterrorism  Act 
specifies  that  beginning  on  December 
12.  2003.  FDA  must  receive  prior  notice 
of  each  article  of  food  imported  or 
offered  for  import  into  the  United 
States. 

III.  Registration  tor  the  .Meetings 

All  attendees  are  asked  to  register  for 
these  meetings  by  submitting 
registration  information  (including 
name,  title,  firm  name,  address, 
telephone  number,  e-mail  address,  and 
fax  number)  at  least  2  workdays  before 
the  particular  meeting  date.  You  may 
register  online  at  http:// 
www.cfsan.fda.gov/dms/fsbtacl5.btml 
or  by  fax  at  202-479-6801.  Space  is 
limited,  and  registration  will  be  closed 
at  a  site  when  maximum  seating 
capacity  for  that  site  is  reached 
(between  100  and  200  persons  per  site). 

If  you  need  special  accommodations 
due  to  a  disability,  please  notifx*  the 
contact  person  listed  in  the  for  fjp"^her 
INFORMATION  CONTACT  sectiui.  ...  ;..., 
document. 

I\      Diitrv      hriics    ,,;)(1     \  i!  il !  rsscs  of 
I'utilii    N1i-fl;n'4s 

A  list  ol  dates,  times,  and  addresses 
for  the  domestic  meeting  is  provided  in 
table  1: 


TABLEL— NOVEMBER  2003.  DOMESTI 

SECTION 


c  Outreach  Meetings— Section  305:  Registration  of  Food  Facilities  and 
307;  Prior  Notice  of  Imported  Food  Shipments 


Meeting  Address 


Dale  and  Local  Time 


DETROIT;  Marriott  Detroit  Metro  Airport.  30559  Flynn  Rd.,  Rom- 


FDA  Contact  Person 


ulus.  Ml  48174 


Wednesday,  Novemtier  12.  2003,  9 
am,  to  12  noon 


Marion  Allen 


LOS  ANGELES:  Hilton-Los  Angeles  Airport.  5711  West  Century 
Blvd.,  Los  Angeles,  CA 


Friday.  November  14.  2003,  9  am, 
to  12  noon 


JAMAICA  QUEENS;  La  Guardia  Airport  Marriott  Hotel,  Dilmars 

Blvd  ,  East  Elmhurst,  NY  11369 


Monday,  November  17.  2003,  9  am. 
.  to  12  noon 


SAN  ANTONIO  Westin  Rivenwalk,  420  West  Market  St,.  San  An- 
tonio. TX  78205 


Tuesday,  Novemt)er  18.  2003,  9 
am,  to  12  noon 


MIAMI;  Marriott  Miami  Airport.  1201  NW  LeJeune  Rd,  Miami,  PL     |     Thursday,  November  20.  2003.  9 

a.m.  to  12  noon 


BALTIMORE   Hyatt  Regency,  300  Light  St ,  Baltimore.  MD 


Do. 


Do. 


Friday,  November  21,  2003,  9  am 
to  12  noon 


Do. 
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Dated:  October  22,  2003. 
JL-fFrey  Shuren. 

Ass.:^iunt  Commissioner  for  Policy . 
IKK  nn(    03-27182  Filed  10-23-03;  3:49  pm) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  870 

[Docket  Nos.  1994N-0418  and  1996P-0276] 

Medical  Devices:  Cardiovascular 
Devices:  Reclassification  of  the 
Arrhythmia  Detector  and  Alarm 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
arrhythmia  detector  and  alarm  devices 
from  class  III  to  class  11  (special 
controls).  This  device  is  used  to  monitor 
an  electrocardiogram  (EC^G)  and  to 
produce  a  visible  or  audible  signal  or 
alarm  when  an  atrial  or  ventricular 
arrhythmia  occurs.  An  atrial  or 
ventricular  arrhythmia  occurs  during  a 
premature  contraction  or  ventricular 
fibrillation.  FDA  is  reclassif\'ing  this 
device  based  on  new  information 
contained  in  reclassification  petitions 
regarding  the  device  submitted  by  the 
Health  Industry  Manufacturers 
Association  (HIMA)  (now  known  as 
Advamed).  Quintnn  Instrument  Co.,  and 
Zymed  Medical  Instrumentation. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  announcing  the 
availability  of  the  guidance  document 
that  will  serve  as  the  special  control  for 
this  device.  FDA  is  taking  this  action 
under  the  Federal  Food.  Drug,  and 
Cosmetu  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (thr  1976  amendments),  the  Safe 
Medical  D-'\ices  Act  of  1990  (the 
SMDA).  th.  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA).  and  the  Medical 
Device  User  Fee  and  Modernization  Act 
of2002(MDUFMA). 

DATES:  This  rule  is  effective  November 
28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elias  Mallis.  Center  for  Devices  and 
Radiological  Health  {HFZ-4.50).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  208.50. 
301-443-8517,  ext.  177. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  act  (21  U.S.C.  301  et.  seq.) 
established  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360(e))  established 
three  categories  (classes)  of  devices  as  a 
function  of  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness. The 
three  categories  of  devices  are  class  I 
(general  controls),  class  II  (special 
controls),  and  class  III  (preraarket 
approval). 

Under  section  513  of  the  act,  FDA 
refers  to  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the  1976 
amendments),  as  "preamendments 
devices."  FDA  classifies  these  devices 
after  the  agency  initiates  the  following 
procedures:  (1)  Receives  a 
recommendation  from  a  device 
classification  panel  (an  FDA  advisory 
committee),  (2)  publishes  the  panel's 
recommendation  for  comment,  along 
with  a  proposed  regulation  classifying 
the  device,  and  (3)  publishes  a  final 
regulation  classifying  the  device.  FDA 
has  classified  most  preamendments 
devices  under  these  procedures. 

FDA  refers  to  devices  that  were  not  in 
commercial  distribution  before  May  28, 
1976,  as  "postamendments  devices." 
These  devices  are  classified 
automatically  by  statute  (section  513(f)) 
of  the  act)  into  class  III  without  any  FDA 
rulemaking  process.  Those  devices 
remain  in  class  III  and  require 
premarket  approval,  unless  FDA 
initiates  the  following  procedures:  (1) 
Reclassifies  the  device  into  class  I  or  II, 
(2)  issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with 
section  513(f)(2)  of  the  act,  or  (3)  issues, 
under  section  513(i)  of  the  act,  an  order 
finding  the  device  as  substantially 
equivalent  to  a  predicate  device  that 
does  not  require  premarket  approval.  As 
delineated  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  under  part  870  of 
the  regulations  (21  CFR  part  870).  FDA 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures.  Through 
premarket  notification  procedures,  a 
person  may,  without  submission  of  a 
premarket  approval  application  (PMA). 
market  a  preamendments  device  that 
has  been  classified  into  class  III  until 
FDA  issues  a  final  regulation  under 
section  515(b)  of  the  act  (21  U.S.C. 
360e(b))  requiring  premarket  approval. 

Section  513(e)  of  the  act  governs 
reclassification  of  classified 
preamendments  devices.  This  section 
provides  that  FDA  may,  by  rulemaking, 


reclassify  a  device  based  on  "new 
information."  Under  section  513(e)  of 
the  act.  FDA  can  initiate  a 
reclassification  or  an  interested  person 
can  petition  FDA  to  reclassif\'  a 
preamendments  device.  The  term  "new 
information,"  as  used  in  section  513(e) 
of  the  act.  includes  information 
developed  after  the  date  of  the  device's 
original  classification.  This  information 
could  include  a  reevaluation  of  the 
original  data  or  information  from  the 
time  of  the  original  classification  that 
was  not  presented,  available,  or  deemed 
applicable.  (See,  e.g.,  Holland  Rantos  v. 
United  States  Department  of  Health. 
Education,  and  Welfare.  587  F.2d  1173. 
1174  n.l  (D.C.  Cir.  1978):  Upjohn  v. 
Finch.  422  F.2d  944  (6th  Cir.  1970);  Bell 
v.Goddard,  366  F.2d  177  (7th  Cir. 
1966).) 

Reevaluation  of  the  data  previously 
used  by  FDA  is  an  appropriate  basis  for 
subsequent  regulatory  action  where  the 
reevaluation  is  made  in  light  of  newly 
available  regulatory  authority  (see  Bell 
V.  Goddard.  supra,  366  F.2d  at  181; 
Ethicon.  Inc.  v.  FDA.  762  F.Supp.  382, 
389-391  (D.D.C.  1991)),  or  in  light  of 
changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra.  422  F.2d  at 
951.)  Whether  data  before  the  FDA  are 
past  or  new  data,  the  "new  information" 
to  support  reclassification  under  section 
513(e)  of  the  act  must  be  "valid 
scientific  evidence,"  as  defined  in 
section  513(a)(3)  of  the  act  and 
§  860.7(c)(2)  (21  CFR  860.7(c)(2))  (See, 
e.g..  General  Medical  Co.  v.  FDA.  770 
F.2d  214  (D.C.  Cir.  1985):  Contact  Lens 
Assoc,  v.  FDA,  766  F.2d  592  (DX!.  Cir.), 
cert,  denied,  474  U.S.  1062  (1985)). 

FDA  relies  upon  "valid  scientific 
evidence"  in  the  classification  process 
to  determine  the  level  of  regulation  for 
devices.  When  reclassifving  a  device, 
FDA  can  only  consider  valid  scientific 
evidence  that  is  publicly  available. 
Publicly  available  information  excludes 
trade  secret  and  confidential 
commercial  information,  e.g.,  the 
contents  of  a  pending  PMA.  (See  section 
520(c)  of  the  act  (21  U.S.C.  360j(c).) 
Section  520(h)(4)  of  the  act  provides 
that  6  years  after  the  date  FDA  has 
approved  an  application  FDA  may,  for 
reclassification  of  a  device,  use  certain 
information  contained  in  a  PMA. 
Useable  information  includes  data  from 
clinical  and  preclinical  tests  or  studies 
that  demonstrate  the  safety  or 
effectiveness  of  the  device.  This 
information  does  not  include 
descriptions  of  methods  of  manufacture, 
product  composition,  and  other  trade 
secrets. 
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II.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  December 
13.  2002  (67  FR  76706).  FD.A  proposed 
to  recla.ssify  arrhythmia  detector  and 
alarm  devices  from  class  III  to  class  II 
(special  controls).  These  devices  are 
used  to  monitor  an  electrocardiogram 
and  to  produce  a  visible  or  audible 
signal  or  alarm  when  an  atrial  or 
ventricular  arrhythmia  occurs. 
Concurrently.  FDA  proposed  to  separate 
the  identification  of  arrhvthmia 
detectors  and  alarms  from  automated 
external  defibrillators  (AEDs).  FDA 
decided  to  address,  at  a  later  date,  the 
possible  reclassification  of  .AEDs. 
devices  primarily  designed  for  a 
different  intended  use  (i.e.,  to  correct  an 
arrhythmia)  than  the  arrhvthmia 
detector  and  alarm   Elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
publishing  a  notice  of  intent  to 
reclassify'  AEDs. 

Also  in  the  Federal  Register  of 
December  13.  2002  (67  FR  76749),  FDA 
announced  the  availability  of  a  guidance 
document  that  FDA  intended  would 
serve  as  the  special  control  for 
arrh\1hmia  detector  and  alarm  devices, 
if  FDA  reclassified  them.  FDA  gave 
interested  persons  until  March  13.  2002. 
to  comment  on  the  proposed  regulation 
and  guidance  document.  FDA  did  not 
receive  any  comments  on  the  proposed 
regulation,  but  did  receive  one  comment 
on  the  guidance  document. 

III.  Summary  of  Final  Rule 

In  accordance  with  §  860.84(g)(2)  (21 
CFR  860.84(g)(2))  of  the  regulations. 
FDA  is  reclassifying  arrhytiimia  detector 
and  alarm  devices  into  class  II.  To 
ensure  clarity.  FDA  is  revising  the 
classification  of  arrhythmia  detector  and 
alarm  devices  by  separating  these 
devices  from  AEDs  and  establishing  a 
separate  classification  regulation  for 
AEDs  («?  870.5310).  The  guidance 
document  entitled  "Class  11  Special 
Controls  Guidance  Document: 
Arrhythmia  Detector  and  Alarm"  will 
serve  as  the  special  control  for 
arrhythmia  detector  and  alarm  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  announcing  the 
availability  of  this  guidance  document. 
Following  the  effective  date  of  the  final 
classification  rule,  any  firm  submitting 
a  510(k)  premarket  notification  for  the 
device  will  need  to  address  the  issues 
covered  in  the  special  controls 
guidance.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

FDA  believRs  that  review  of 
performance  characteristics  and  labeling 


can  ensure  that  acceptable  levels  of 
performance  for  both  safetv  and 
effectiveness  are  addressed  before 
marketing  clearance.  Thus,  persons  who 
intend  to  market  this  device  must 
submit  to  FDA  a  premarket  notification 
submission  before  marketing  the  device. 

IV.  .\nalysis  of  Comments  and  FDA's 
Response 

FDA  received  no  comments  on  the 
proposed  rule.  Therefore.  FDA  is 
codifying  the  reclassification  and 
special  controls  guidance  bv  amending 
§  870.1025.  FDA  is  also  adding  a 
separate  regulation  for  AEDs 
(§870.5310).  For  the  convenience  of  the 
reader,  FDA  is  also  adding  §  870.1  to 
inform  the  reader  where  to  find 
guidance  documents  referenced  in  part 
870. 

V.  Environmental  impact 

FDA  has  determined  under  21  CFR 
25.34(b)  that  this  reclassification  action 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601-612).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives.  If  regulation  is  necessary,  a 
regulatory  agency  must  plot  a  course 
that  maximizes  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages;  distributive  impacts;  and 
equity).  FDA  believes  that  the  final  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  Additionally,  as 
defined  by  the  Executive  order,  the  final 
rule  does  not  constitute  a  significant 
regulatory  action.  As  a  result,  the  final 
rule  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Jlexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  this  device 
from  class  111  to  class  II  will  relieve  all 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act.  Manufacturers  of  class  III 
arrhythmia  detectors  and  alarms 
currently  are  required  to  submit 
premarket  notifications.  The  guidance 


document  reflects  existing  FD.\  practice 
in  the  review  of  these  premarket 
notifications.  FDA  expects  that 
manufacturers  of  cleared  arrhythmia 
detectors  and  alarms  will  not  have  to 
take  any  additional  action  in  response  to 
this  rule.  This  rule  will  help  expedite 
the  review  process  for  any  new 
manufacturers  of  these  devices.  Because 
reclassification  will  reduce  regulatory 
costs  with  respect  to  this  device,  it  will 
impose  no  significant  economic  impact 
on  any  small  entities,  and  it  mav  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency  therefore  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  addition,  this  rule  will  not 
impose  costs  of  SlOO  million  or  more  on 
either  the  private  sector  or  State,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VII.  Federalism 

FDA  has  analyzed  the  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  FDA 
has  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order.  As  a  result,  a  federalism  summary' 
impact  statement  is  not  required 

\  III.  Paperwork  Redu(  tiun  .\ct  ut  1995 

FDA  concludes  that  the  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Manaopment  and  Budget,  according  to 
the  Paperwork  Reduction  Act  of  1995 
i4^  U  S.C.  3501-35201  is  not  required. 

List  of  Subjects  in  21  CFR  Fart  870 

Medical  devices. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  870  is 
amended  as  follows; 

PART  870— CARDIOVASCULAR 
DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows; 

Authority:  21  U.S.C.  351.  360.  360c.  360e, 
360).  371. 
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■  2. Section  870.1  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§870.1     Scope. 


(t'l  Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http://ww}A-.fda.gov/cdrh/guidance.html. 

m  3.  Section  870.1025  is  revised  to  read 
as  follows: 

§870.1025     Arrhythmia  detector  and  alarm 
(including  ST-segment  measurement  arid 
alarm). 

(d)  Identification.  The  arrhythmia 
lif'tector  and  alarm  device  monitors  an 
electrocardiogram  and  is  designed  to 
produce  a  visible  or  audible  signal  or 
alarm  when  atrial  or  ventricular 
arrhythmia,  such  as  premature 
contraction  or  ventricular  fibrillation, 
occurs. 

(b)  Classification.  Class  II  (special 
controls).  The  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Arrhythmia 
Detector  and  Alarm"  will  serve  as  the 
special  control.  See  §  870.1  for  the 
availability  of  this  guidance  document. 

■  4.  Section  870.5310  is  added  to  subpart 
F  to  read  as  follows: 

§  870.531 0    Automated  external 
defibrillator. 

la)  Identification.  An  automated 
external  defibrillator  (AED)  is  a  low- 
energy  device  with  a  rhythm  recognition 
detection  system  that  delivers  into  a  50 
ohm  test  load  an  electrical  shock  of  a 
maximum  of  360  joules  of  energy  used 
for  defibrillating  (restoring  normal 
hearth  rhythm)  the  atria  or  ventricles  of 
the  heart.  An  AED  analyzes  the  patient's 
electrocardiogram,  interprets  the  cardiac 
rhythm,  and  automatically  delivers  an 
electrical  shock,  (fully  automated  AED), 
or  advises  the  user  to  deliver  the  shock 
(semi-automated  or  shock  advisory 
AED)  to  treat  ventricular  fibrillation  or 
pulseless  ventricular  tachycardia. 

(b)  Classification.  Class  III  (premarket 
approval) 

(c)  Date  PMA  or  notice  of  PDP  is 
required.  No  effective  date  has  been 
established  of  the  requirement  for 
premarket  approval.  See  §870,3. 

\)a\r.d:  0(  tnber  2,  2003. 
I.inda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

|FR  Dot:.  03-27115  Filed  10-27-03:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4000,  4003,  4007,  4010, 
4011.  4022,  4041,  4041  A, 4043,  4050, 
4062,  4203,  4204,  4207,  4208,  4211, 
4219, 4220,  4221.  4231,  4245,  4281, 
4901. 4902,  4903  and  4907 

RIN  1212-AA89 

Rules  on  Filings.  Issuances. 
Computation  of  Time,  and  Electronic 
Means  of  Record  Retention 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  Consistent  with  the 
Government  Paperwork  Elimination 
Act,  we  are  removing  requirements  from 
our  regulations  that  might  limit 
electronic  filing  with  us  or  electronic 
issuances  to  others.  These  rules  give  us 
flexibility  to  keep  pace  with  ever- 
changing  technology.  In  addition,  they 
simplifiy'  and  consolidate  our  rules  on 
what  methods  you  may  use  to  send  us 
a  filing  or  provide  an  issuance  to 
someone  other  thafl  us,  on  how  to 
determine  the  date  we  treat  you  as 
having  made  your  filing  or  provided 
your  issuance,  and  on  how  to  compute 
various  periods  of  time  (including  those 
for  filings  with  us  and  for  issuances  to 
third  parties).  Finally,  they  provide 
rules  for  maintaining  records  by 
electronic  means. 

DATES:  This  final  rule  is  effective 
November  28.  2003. 

Applicability  date:  See  "Applicability 
of  New  Rules  in  Determining  Your 
Filing  or  Issuance  Date"  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  |.  Ashner.  Assistant  General 
Counsel-,  or  Thomas  H.  Gabriel. 
Attorney,  Office  of  the  General  Counsel. 
PBGC,  1200  K  Street.  NW.,  Washington. 
DC  20005-4026;  202-326-4024.  (For 
TTY/TDD  users,  call  the  Federal  relay 
service  toll-free  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  On 
February  14.  2003,  we  published  a 
proposed  rule  on  filings,  issuances, 
computation  of  time,  and  electronic 
means  of  record  retention  (65  FR  7454). 
We  receivad  no  comments  on  the 
proposal  and  are  now  issuing  it  in  final 
form  with  only  minor  editorial 
modifications. 

These  final  rules  are  part  of  our 
ongoing  implementation  of  the 
Government  Paperwork  Elimination  Act 
(GPEA)  and  are  consistent  with  the 
Office  of  Management  and  Budget 
directive  to  remove  regulatory 


impediments  to  electronic  transactions. 
They  address  electronic  means  for 
Filings  with  us.  issuances  to  third 
parties,  and  recordkeeping.  They  build 
in  the  flexibility  needed  to  allow  us  to 
continue  to  expand  the  availability  of 
electronic  options  as  technology 
advances.  Under  these  rules.  mur:h  of 
the  detailed  information  on  permitted 
electronic  means  will  be  on  our  Web 
site,  bttp://i\-i\-w. pbgc.gov.  which  will  be 
updated  from  time  to  time. 

The  final  rules  make  it  easier  for  you 
to  make  a  filing  or  provide  an  issuance 
on  time  by  treating  most  types  of 
submissions  as  filed  or  issued  on  the 
date  sent  (provided  you  meet  certain 
requirements)  rather  than  on  the  date 
received.  In  addition,  the  rules  are 
easier  to  use — they  are  simpler,  more 
uniform,  and  appear  together  in  a  single 
part  of  the  regulations.  The  final  rules 
make  similar  simplifving  changes  to  the 
rules  for  computing  periods  of  time. 

Under  this  final  rule,  our  filing, 
issuance,  computation-of-time,  and 
electronic  record-retention  rules  are 
consolidated  in  new  subparts  A  through 
E  of  part  4000. 

•  New  subpart  A  tells  you  what 
methods  you  may  use  for  sending  a 
filing  to  us.  These  new  rules  apply  to 
any  filing  With  us  under  our  regulations 
where  the  particular  regulation  calls  for 
their  application.  For  these  purposes, 
we  treat  anv  payment  to  us  under  our 
regulations  as  a  filing. 

•  New  subpart  B  tells  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherW'ise  provide  information  to  any 
person  other  ihan  us.  These  new  rules 
apply  to  any  issuance  (except  a 
payment)  under  our  regulations  where 
the  particular  regulation  c  alls  for  their 
application. 

•  New  subpart  C  tells  you  how  we 
determine  the  date  you  send  us  a  filing 
and  the  date  you  provide  an  issuance  to 
someone  other  than  us  (sut;h  as  a 
participant).  These  new  rules  apply  to 
any  filing  or  issuance  under  our 
regulations  where  the  particular 
regulation  calls  for  their  application. 

•  New  subpart  D  tells  you  how  to 
compute  time  periods.  These  new  rules 
apply  to  any  time  period  under  our 
regulations  [e.g..  for  filings  with  us  and 
issuances  to  third  parties)  where  the 
particular  regulation  calls  for  their 
application. 

•  New  subpart  E  tells  you  how  to 
comply  with  any  recordkeeping 
requirement  under  our  regulations  using 
electronic  means. 

Existing  Part  4000's  distribution  and 
derivaticm  tables,  which  show  the 
changes  that  occurred  as  a  result  of  the 
PBGC's  July  1,  1996,  reorganization  and 
renumbering  of  its  regulations  (61  FR 
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32574),  are  removed  from  the  PBGC's 
regulations  but  are  available  on  the 
PBGC's  Web  site  at  http:// 
w'H'w.pbgrgov.  along  with  similar  tables 
showing  the  changes  that  occurred  as  a 
result  of  the  PBGC's  June  29,  1981, 
reorganization  and  renumbering  of  its 
regulations  (46  FR  32574).  A  note  at  the 
beginning  of  the  PBGC's  regulations 
refers  users  to  the  PBGC's  Web  site  for 
the  tables. 


Applicability  of  New  Rules  in 
Determining  Your  Filing  or  Issuance 
Date 

This  final  rule  becomes  effective  on 
November  28.  2003.  When  we 
determine  vour  filing  or  issuance  date: 

•  If  you  have  a  filing  or  issuance  date 
under  the  old  rules  that  is  before 
November  28.  2003.  you  will  keep  that 
date,  i.e.,  the  new  rules  will  not  applv 
in  determining  vour  filing  or  issuance 
date. 

•  If  your  fihng  or  issuance  date  under 
the  old  rules  would  be  on  or  after 
November  28,  2003,  we  will  (except  as 
provided  in  the  special  transition  rule 
for  certain  premium  filings)  use  the  new 
rules  in  determining  your  filing  or 
issuance  date.  Note  that  your  filing  or 
issuance  date  under  the  new  rules  may 
turn  out  to  be  earlier  than  November  28, 
2003. 

•  Under  the  special  transition  rule  for 
certain  premium  filings,  we  will  use  the 
old  rules  (which  are  set  forth  in  our 
regulations  in  effect  before  November 
28.  2003.  and  also  in  the  2003  Premium 
Payment  Package)  to  determine  the  date 
you  filed  your  Form  1-ES,  Form  1,  Form 
1-EZ,  and  any  related  premium 
payments  for  the  2003  premium 
payment  year,  provided  that  your  filing 
was  timely  under  the  old  rules. 

Method  of  Filing 

We  are  tr\ing  to  provide  as  much 

flexibility  as  possible  in  filing  methods. 
These  rules  allow  you  to  file  any 
submission  with  us  by  hand,  mail,  or 
commercial  deliver}'  service,  and  refer 
you  to  our  Web  site,  http:// 
w'W'w. pbgc.gov.  for  current  information 
on  electronic  filing,  including  permitted 
methods,  fax  numbers,  and  e-mail 
addresses.  The  instruction  booklets  and 
forms  used  for  certain  filings  with  us 
also  describe  electronic  and  other  filing 
methods,  as  appropriate,  and  are 
available  on  our  Web  site. 

Where  To  File 

Under  these  rules,  we  are  removing 
the  filing  addresses  from  our  regulations 
and  putting  them  on  our  Web  site,  http:/ 
/wy^y^-, pbgc.gov.  and  in  the  instructions 
to  our  forms;  addresses  are  also 
available  through  our  Customer  Service 


Center.  1-800-400-7242  (for 
participants),  or  1-800-736-2444  (for 
practitioners).  (TTY/TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  the  appropriate  number.)  Because  we 
have  different  addresses  for  different 
types  of  filings,  you  should  make  sure 
to  use  the  appropriate  address  for  your 
type  of  filing.  For  example,  some  filings 
(such  as  premium  payments)  must  be 
sent  to  a  bank,  while  other  filings  (such 
as  the  Standard  Termination  Notice 
(Form  500))  must  be  sent  to  the 
appropriate  department  at  our  offices  in 
Washmgton,  DC. 

Method  of  Issuance 

These  rules  on  methods  of  issuance 
permit  you  to  use  any  method  of 
issuance,  provided  you  use  measures 
reasonably  calculated  to  ensure  actual 
receipt  of  the  material  by  the  intended 
recipient.  Posting  is  not  a  permissible 
method  of  issuance  under  the  rules  of 
this  part.  (However,  for  certain 
issuances,  posting  is  specifically 
permitted  by  the  regulation  governing 
the  particular  issuance.) 

These  rules  include  a  safe-harbor 
method  for  providing  an  issuance  by 
electronic  media.  The  safe-harbor 
method  generally  tracks  the  Department 
of  Labpr's  final  rules  (67  FR  17264 
(April  9,  2002)1  concerning  disclosure  of 
certain  employee  benefit  plan 
information  through  electronic  media, 
as  set  out  at  29  CFR  2520.104b-l.  Our 
safe-harbor  method  is  available  to  any 
person  using  electronic  media  to  satisfy 
issuance  obligations  under  our 
regulations. 

These  rules  on  methods  of  issuance 
do  not  address  compliance  with  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act.  Pub.  L.  106- 
229,  114  Stat.  464  (2000)  (codified  at  15 
U.S.C.  7001-7006)  C'E-SIGN"). 

Date  of  Filing  or  Issuance 

These  rules  tell  you  how  we 
determine  the  date  you  file  your 
submission  with  us  and  the  date  you 
provide  your  issuance  to  someone  other 
than  us  (such  as  a  participant).  In  some 
cases,  other  PBGC  rules  relating  to 
issuances  to  third  parties  refer  to  when 
an  issuance  is  received.  (For  instance, 
when  there  is  a  request  for  abatement 
(29  CFR  4207.3),  interest  is  credited  to 
the  employer  if  the  plan  sponsor  does 
not  issue  a  revised  payment  schedule 
reflecting  the  credit  or  make  the 
required  refund  within  60  days  after 
receipt  by  the  plan  sponsor  of  a 
complete  abatement  application  action.) 
These  rules  do  not  affect  those  other 
receipt  rules  for  issuances  to  third 
parties.  Similarly,  these  rules  do  not 


affect  any  receipt  rule  for  filings  with 
the  PBGC,  except  to  the  extent  these 
rules  describe  how  to  determine  when 
a  document  is  received  (for  instance, 
filings  received  by  the  PBGC  after  5  p.m. 
on  a  business  day  are  treated  as  received 
on  the  next  business  day). 

Under  these  rules,  we  treat  most  types 
of  submissions  as  filed  on  the  date  you 
send  the  submission  to  us  if  vou  comply 
with  certain  requirements.  The 
requirements  var\'  depending  on  the 
method  of  filing  you  use.  We  may  ask 
you  for  evidence  of  when  vou  sent  a 
submission  to  us. 

There  are  a  few  types  of  submissions 
to  us  that  w^e  always  treat  as  filed  when 
received  (not  when  sent),  no  matter 
what  method  you  use:  (1)  An 
application  for  benefits  and  related 
submissions  (unless  the  instructions  for 
the  applicable  forms  provide  for  an 
earlier  date),  (2)  an  advance  notice  of 
reportable  event  (under  subpart  C  of 
part  4043).  (3)  a  notice  of  missed 
contributions  exceeding  SI  million 
(under  subpart  D  of  part  4043).  and  (4) 
a  request  for  approval  of  a 
multiemployer  plan  amendment.  The 
"filed-when-received"  rule  is  necessary 
for  these  submissions  because  we  may 
need  to  act  quickly  to  provide  benefit 
payments,  to  protect  participants  or 
premium  payers,  or  to  act  within  a 
statutory-  time  frame. 

In  these  cases,  as  well  as  cases  where 
you  do  not  meet  the  requirements  for 
your  filing  date  to  be  the  date  vou  send 
your  submission,  your  filing  date  is  the 
date  we  receive  your  submission. 
However,  if  we  receive  your  submission 
after  5  p.m.  (our  time)  on  a  business 
day,  or  an\'time  on  a  weekend  or 
Federal  holiday,  we  treat  it  as  received 
on  the  next  business  day. 

Under  these  rules,  we  treat  most  types 
of  issuances  to  third  parties  as  provided 
on  the  date  you  send  the  issuance  if  vou 
comply  with  certain- requirements.  The 
requirements  var>'  depending  on  the 
method  of  issuance  you  use.  The  rules 
for  determining  the  date  of  an  issuance 
generally  track  the  rules  for  determining 
the  date  of  a  filing;  however,  there  are 
some  differences  for  issuances  using 
electronic  means.  An  electronic 
issuance  meeting  the  safe  harbor  has  the 
benefit  of  the  "send-date"  rule.  An 
electronic  issuance  that  meets  the 
general  standard  for  issuances  {i.e.. 
using  measures  reasonably  calculated  to 
ensure  actual  receipt),  but  not  the  safe 
harbor,  is  deemed  issued  on  the  date 
received  by  the  intended  recipient.  (For 
a  detailed  discussion  of  how  the  method 
of  deliver}'  affects  the  date  of  a  filing  or 
issuance,  see  the  preamble  to  our 
proposed  rule  (68  FR  7454).) 
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Computation  of  Time 

These  computation-of-time  rules  tell 
you  how  to  compute  time  periods  under 
inir  regulations  [p.s.  ,  for  filings  with  us 
and  issuances  to  third  parties)  where  the 
particular  regulation  calls  for  their 
application.  Some  of  our  regulations 
contain  specific  exr:eptions  or 
niodificati(jns  to  these  rules.  (For  a 
detailed  discussion  of  how  the 
computation-of-time  rules  work,  see  the 
preamble  to  our  proposed  rule  (68  FR 
7454).) 

Electronic  Means  of  Record  Retention 

These  rules  provide  guidance  on 
record  maintenance  and  retention  using 
electronic  means.  These  rules  generally 
track  the  Department  of  Labor's  final 
rules  (67  FR  17264  (April  9,  2002))  for 
retaining  records  bv  electronic  means, 
set  out  at  29  C;FR  2520.107-1. 

You  remain  responsible  for  following 
our  electronic  recordkeeping  rules,  even 
if  V(ni  rely  on  others  for  help.  For 
example,  if  a  service  prcjvider  to  a  plan 
administrator  creates,  maintains, 
retains,  prepares,  or  keeps  physical 
custody  of  the  plan's  records,  the  plan 
administrator  must  ensure  that  the 
service  provider  complies  with  these 
rules.. 

The  recordkeeping  requirements  are 
consistent  with  the  goals  of  E-SIGN  and 
are  designed  to  facilitate  voluntary  use 
of  electronic  records  while  ensuring 
continued  accuracy,  integrity  and 
accessibility  of  records  required  to  be 
kept  under  our  regulations.  The 
requirements  are  justified  bv  the 
importance  of  the  records  involved,  are 
substantially  equivalent  to  the 
requirements  imposed  on  records  that 
are  not  electronic  records,  will  not 
impose  unreasonable  costs  on  the 
acceptance  and  use  of  electronic 
records,  and  do  not  require,  or  accord 
greater  legal  status  or  effect  to.  the 
implementation  or  application  of  a 
specitic  technology  or  tec:hnical  ■ 
specification  for  performing  the 
functions  of  creating,  storing, 
generating,  receiving,  communicating, 
or  authenticating  electronic  records. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
an  agency  may  not  conduct  or  spcmsor. 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  control 
number.  This  final  rule  contains 
information  collection  requirements. 
The  Office  of  Management  and  Budget 
has  approved  this  information 
collection  under  the  Paperwork 
Reduction  Act  of  1995  OMB  Control 
Number  1212-0059;  Expire  10-31-06. 


Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined,  in 
consultation  with  the  Office  of 
Management  and  Budget,  that  this  final 
rule  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866. 

We  certifv'  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
does  not  affect  the  underlying 
requirements  (e.g.,  to  file  a  submission 
with  us,  provide  an  issuance  to  a  third 
party,  or  retain  records)  to  which  the 
rule  applies.  Nor  does  this  final  rule 
require  any  plan  or  other  entity  to  make 
use  of  electronic  media  for  either 
disclosure  or  recordkeeping  purposes  or 
to  change  the  method  it  currently  uses. 
Entities  may  avoid  both  any  marginal 
cost  and  any  beneficial  impacts  by 
simply  retaining  their  existing  paper- 
based  or  electronic  methods  of 
compliance  with  disclosure 
requirements  or  existing  paper-based 
methods  of  compliance  with 
recordkeeping  requirements.  (For  those 
entities  that  already  use  electronic 
media  for  recordkeeping  purposes,  any 
expense  associated  with  conforming 
their  procedures  to  the  minimum 
standards  in  this  final  rule  will  be 
marginal.), We  do  not  expect  the 
economic  impact  (if  any)  associated 
with  the  changes  to  be  significant  for 
entities  of  any  size,  and  therefore  certify 
that  this  fioal  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly',  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

List  of  Subjects 

29  CFR  Part  4000 

Pension  insurance,  Pensions, 
Reporting  and  Recordkeeping 
requirements. 

29  CFR  Part  4003 

Administrative  practice  and 
procedure;  Pension  insurance 

29  CFR  Part  4007 

Employet!  benefit  plans;  Penalties; 
Pension  insurance;  Reporting  and 
recordkeeping  requirements 

29  CFR  Pari  4010 

Employee  benefit  plans;  Penalties: 
Pension  insurance;  Reporting  and 
recordkeeping  requirements 


29  CFR  Part  401 1 

Employee  benefit  plans:  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4022 

Employee  benefit  plans:  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Pari  4041 

Employee  benefit  plans;  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4041 A 

Employee  benefit  plans:  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4043 

Employee  benefit  plans:  Pensiim 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4050 

Employee  benefit  plans:  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4062 

Employee  benefit  plans:  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4203 

Employee  benefit  plans;  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4204 

Employee  benefit  plans;  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4207 

Employee  benefit  plans;  Pension 
insurance 

29  CFR  Part  4208 

Employee  benefit  plans:  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4211 

Employee  benefit  plans:  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4219 

Employee  benefit  plans;  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4220 

Employee  benefit  plans;  Pension 
insurance:  Reporting  and  recordkeeping 
requirements 
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29  CFH  Part  4221 

Employee  benefit  plans;  Pension 

insurance 

29  CFH  Part  4231 

Employcf  benefit  plan.s;  Pension 
insuranc  e:  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4245 

Employee  benefit  plans;  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4281 

Employee  benefit  plans;  Pension 
insurance;  Reporting  and  recordkeeping 
requirements 

29  CFR  Part  4901 

Freedom  of  information 
29  CFR  Part  4902 

Privacy 

29  CFR  Part  4903 

Claims;  Government  employees; 
Income  taxes 

29  CFR  Part  4907 

Administrative  practice  and 
procedure;  Civil  rights;  Equal 
employment  opportunity;  Federal 
buildings  and  facilities:  Individuals 
with  disabilities. 

■  For  the  reasons  set  forth  above,  the 
PBGC  amends  Title  29.  CFR  parts  4000, 
4003.  4007.  4010.  4011,  4022,  4041, 
404  1  A.  4043,  4050. 4062, 4203, 4204, 
4207, 4208, 4211, 4219. 4220. 4221. 
4231,  4245.  4281, 4901. 4902, 4903  and 
4907  of  29  CFR  chapter  XL  as  foUowrs: 

■  1 .  Add  the  following  note  above  the 
heading  for  Subchapter  A  of  Chapter  XL; 

Note:  PBGC's  regulations  were 
substantially  reorganized  and  renumbered 
effective  June  29,  1981  (at  46  PR  32574)  and 
July  1,  1996  (at  61  FR  ,34002).  Distribution 
and  derivation  tables  showing  the  changes 
that  occurred  as  a  result  of  these  amendments 
are  available  on  the  PBGC's  Web  site  at  http:/ 
/wvi'Vi. pbgc.gov. 

m  2.  Revise  part  -31)00  tn  read  as  follows: 

PART  4000— FILING,  ISSUANCE, 
COMPUTATION  OF  TIME,  AND 
RECORD  RETENTION 

Subpart  A — Filing  Rules 

Sei.. 

4000.1  What  are  these  filing  rules  about? 

4000.2  What  definitions  do  I  need  to  know 
for  these  rules? 

4000.3  What  methods  of  filing  may  I  use? 

4000.4  Where  do  I  file  my  submission? 

4000.5  Does  the  PBGC  have  discretion  to 
waive  these  filing  requirements? 


Subpart  B — Issuance  Rules 

4000.11  What  are  these  issuance  rules 
about? 

4000.12  What  definitions  do  I  need  to  know 
for  these  niles? 

4000.13  What  methods  of  issuance  may  I 
use? 

4000.14  What  is  the  safe-harbor  method  for 
providing  an  issuance  by  electronic 
media? 

4000.15  Does  the  PBGC  have  discretion  to 
waivr  tho>;o  i>;sunnrc  rrquirnments? 

Subpart  C — Determining  Filing  and 
Issuance  Dates 

4000.21  What  are  these  rules  for 
determining  the  filing  or  issuance  date 
about? 

4000.22  What  definitions  do  I  need  to  know 
for  these  rules? 

4000.23  When  is  my  submission  or 
issuance  treated  as  filed  or  issued? 

4000.24  What  if  1  mail  my  submission  or 
issuance  using  the  U.S.  Postal  Service? 

4000.25  What  if  1  use  the  postal  service  of 
a  foreign  country? 

4000.26  What  if  I  use  a  commercial  delivery 
service? 

4000.27  What  if  I  hand  deliver  my 
submissiorror  issuance? 

4000.28  What  if  I  send  a  computer  disk? 

4000.29  What  if  I  use  electronic  delivery? 

4000.30  What  if  I  need  to  resend  my  filing 
or  issuance  for  technical  reasons? 

4000.31  Is  my  issuance  untimely  if  I  miss 
a  few  participants  or  beneficiaries? 

4000.32  does  the  PBGC  have  discretion  to 
waive  any  requirements  under  this  part? 

Subpart  D — Computation  ot  Time 

4000.41  What  are  these  computation-of- 
time  rules  about? 

4000.42  What  definitions  do  I  need  to  know 
for  these  rules? 

4000.43  How  do  I  compute  a  time  period? 

Subpart  E— Electronic  Means  of  Record 
Retention 

4000.51  What  are  these  record  retention 
rules  about? 

4000.52  What  definitions  do  I  need  to  know 
for  these  rules? 

4000.53  May  I  use  electronic  media  to 
satisfy  PBGC's  record  retention 
requirements? 

4000.54  May  I  dispose  of  original  paper 
records  if  I  keep  electronic,  copies? 

Authority:  29  U.S.C.  1082(f).  1302(b)(3). 
Subpart  A — Filing  Rules 

§4000.1     What  are  these  filing  rules  abouf 

Where  a  particular  regulation  calls  for 
their  application,  the  rules  in  this 
subpart  A  of  part  4000  tell  you  what 
filing  methods  you  may  use  for  any 
submission  (including  a  payment)  to  us. 
They  do  not  cover  an  issuance  from  you 
to  anyone  other  than  the  PBGC,  such  as 
a  notice  to  participants.  Also,  they  do 
not  cover  filings  with  us  that  are  not 
made  under  our  regulations,  such  as 
procurement  filings,  litigation  filings, 
and  applications  for  emphnment  with 


us.  (Subpart  B  tells  you  what  methods 
you  may  use  to  issue  a  notice  or 
otiierwise  provide  information  to  any 
person  other  than  us.  Subpart  C  tells 
you  how  we  determine  your  filing  or 
issuance  date.  Subpart  D  tells  you  how 
to  compute  various  periods  of  time. 
Subpart  E  tells  you  how  to  maintain 
required  records  in  electronic  form.) 

§  4000.2     What  definitions  do  I  need  to 
know  for  these  rules? 

\'ou  need  tu  know  two  definitions 
from  §  4001 .2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Filing  means  any  notice,  information, 
oi  payment  that  you  submit  to  us  under 
our  regulations. 

Issuance  means  any  notice  or  other 
information  you  provide  to  any  person 
other  than  us  under  our  regulations. 

We  means  the  PBGC. 

Ynu  mpan'-  thp  per^cn  filinc  with  u"^. 

§  4000.3     What  methods  of  filing  may  I  use? 

(a)  Paper  filings.  You  may  file  any 
submission  with  us  by  hand,  mail,  or 
commercial  deliver}'  service. 

(b)  Electronic  filings.  Current 
information  on  electronic  filings, 
including  permitted  methods,  fax 
numbers,  and  e-mail  addresses,  is — 

(1 )  On  our  Web  site,  http:// 
www.pbgc.gov; 

(2)  In  our  various  printed  forms  and 
instructions  packages;  and 

(3)  Available  by  contacting  our 
Cu.stomer  Service  Center  at  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026;  telephone  1-800-^00-7242  (for 
participants),  or  1-800-736-2444  (for 
practitioners).  (TTY/TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  the  appropriate  number.) 

§4000.4     Where  do  i  file  my  submission'' 

To  find  out  where  to  .send  your 
submission,  visit  our  Web  site  at 
http://v^-ww. pbgc.gov.  see  the 
instructions  to  our  forms,  or  call  our 
Customer  Service  Center  (1-800-400- 
7242  for  participants,  or  1-800-736- 
2444  for  practitioners:  TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  the  appropriate  number.) 
Because  we  have  different  addresses  for 
different  types  of  filings,  you  should 
make  sure  to  use  the  appropriate 
address  for  your  type  of  filing.  For 
example,  some  filings  (such  as  premium 
payments)  must  be  sent  to  a  specified 
bank,  while  other  filings  (such  as  the 
Standard  Termination  Notice  (Form 
500))  must  be  .sent  to  the  appropriate 
department  at  our  offices  in 
Washington,  DC. 
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§4000.5    Does  the  PBGC  have  discretion  to 
waive  these  filing  requirements? 

We  retain  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time. 
if  warranted  by  the  facts  and 
circumstances. 

Subpart  B — Issuance  Rules 

§  4000.1 1     What  are  these  issuance  rules 
about? 

Where  a  particular  regulation  calls  for 
their  application,  the  rules  in  this 
subpart  B  of  part  4000  tell  you  what 
methods  you  mav  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us  (e.g..  a  participant 
or  beneficiary).  They  do  not  cover 
payments  to  third  parties.  In  some  cases, 
the  PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  found 
somewhere  other  than  in  the  PBGC's 
own  regulations  (e.g..  requirements 
under  the  Internal  Revenue  Code).  If  so. 
you  must  comply  with  any  applicable 
issuance  rules  under  those  other 
requirements.  (Subpart  A  tells  you  what 
filing  methods  you  may  use  for  filings 
with  us.  Subpart  C  tells  you  how  we 
determine  your  filing  or  issuance  date. 
Subpart  D  tells  you  how  to  c(jmpute 
various  periods  of  time.  Subpart  E  tells 
you  how  to  maintain  required  records  in 
electronic  form.) 

§  4000.1 2    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  *^  4001.2  of  this  chapter  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Filing  means  anv  notice,  information, 
or  payment  that  you  submit  to  us  under 
our  regulations. 

Issuance  means  anv  notice  or  other 
information  you  provide  to  any  person 
other  than  us  under  our  regulations. 

We  means  the  PBGC.  ' 

Y'nu  means  the  person  providing  the 
issuance  to  a  third  partv. 

§  4000.1 3    What  methods  of  issuance  may 
I  use? 

(a)  In  general.  You  may  use  any 
method  of  issuance,  provided  you  use 
measures  reasonably  calculated  to 
ensure  actual  receipt  of  the  material  by 
the  intended  recipient.  Posting  is  not  a 
permissible  method  of  issuance  under 
the  rules  of  this  part. 

(b)  Electronic  safe-harbor  method 
Section  4000.14  provides  a  safe-harbor 
method  for  meeting  the  requirements  of 
paragraph  (a)  of  this  section  when 
providing  an  issuance  using  electronic 
media. 


§4000.14    What  is  the  safe-harbor  method 
for  providing  an  issuance  by  electronic 
media? 

(a)  In  general.  Except  as  otherwise 
provided  by  applicable  law,  rule  or 
regulation,  you  satisfy  the  requirements 
of  §  4000.13  if  you  follow  the  methods 
described  at  paragraph  (b)  of  this  section 
when  providing  an  issuance  by 
electronic  media  to  any  person 
described  in  paragraph  (c)  or  (d)  of  this 
section. 

(b)  Issuartce  requirements.  (1)  You 
must  take  appropriate  and  necessary 
measures  reasonably  calculated  to 
ensure  that  the  system  for  furnishing 
documents — 

(i)  Results  in  actual  receipt  of 
transmitted  information  (e.g.,  using 
return-receipt  or  notice  of  undelivered 
electronic  mail  features,  conducting 
periodic  reviews  or  surveys  to  confirm 
receipt  of  the  transmitted  information); 
and 

(ii)  Protects  confidential  information 
relating  to  the  intended  recipient  (e.g., 
incorporating  into  the  system  measures 
designed  to  preclude  unauthorized 
receipt  of  or  access  to  such  information 
by  anyone  other  than  the  intended 
recipient): 

(2)  You  prepare  and  furnish 
electronically  delivered  documents  in  a 
manner  that  is  consistent  with  the  style, 
format  and  content  requirements 
applicable  to  the  particular  document: 

(3)  You  provide  each  intended 
recipient  with  a  notice,  in  electronic  or 
non-electronic  form,  at  the  time  a 
document  is  furnished  electronically, 
that  apprises  the  intended  recipient  of — 

(i)  The  significance  of  the  document 
when  it  is  not  otherwise  reasonably 
evident  as  transmitted  (e.g.,  "The 
attached  participant  notice  contains 
information  on  the  funding  level  of  your 
defined  benefit  pension  plan  and  the 
benefits  guaranteed  by  the  Pension 
Benefit  Guaranty  Corporation.");  and 

(ii)  The  intended  recipient's  right  to 
request  and  obtain  a  paper  version  of 
such  document;  and 

(4)  You  give  the  intended  recipient, 
upon  request,  a  paper  version  of  the 
electronically  furnished  documents. 

(c)  Employees  with  electronic  access. 
This  section  applies  to  a  participant 
who — 

(1)  Has  the  ability  to  effectively  access 
the  document  furnished  in  electronic 
form  at  any  location  where  the 
participant  is  reasonably  expected  to 
perform  duties  as  an  employee;  and 

(2)  With  respect  to  whom  access  to 
the  employer's  electronic  information 
system  is  an  integral  part  of  those 
duties. 

(d)  Any  person.  This  section  applies 
to  any  person  who — 


(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  has  affirmatively 
consented,  in  electronic  or  non- 
electronic form,  to  receiving  documents 
through  electronic  media  and  has  not 
withdrawn  such  consent; 

(2)  In  the  case  of  documents  to  be 
furnished  through  the  Internet  or  other 
electronic  communication  network,  has 
affirmatively  consented  or  confirmed 
consent  electronicallv.  in  a  manner  that 
reasonably  demonstrates  the  person's 
ability  to  access  information  in  the 
electronic  form  that  will  be  used  to 
provide  the  information  that  is  the 
subject  of  the  consent,  and  has  provided 
an  address  for  the  receipt  of 
electronicalh'  furnished  documents; 

(3)  Prior  to  consenting,  is  provided,  in 
electronic  or  non-electronic  form,  a  s 
clear  and  conspicuous  statement 
indicating: 

(i)  The  types  of  documents  to  which 
the  consent  would  apply: 

(ii)  That  consent  can  be  withdrawn  at 
any  time  without  charge; 

(iii)  The  procedures  for  withdrawing 
consent  and  for  updating  the 
participant's,  beneficiary's  or  other 
person's  address  for  receipt  of 
electronically  furnished  documents  or 
other  information: 

(iv)  The  right  to  request  and  obtain  a 
paper  version  of  an  electronically 
furnished  document,  including  whether 
the  paper  version  will  be  provided  free 
of  charge; 

(v)  Any  hardware  and  software 
requirements  for  accessing  and  retaining 
the  documents:  and 

(4)  Following  consent,  if  a  change  in 
hardware  or  software  requirements 
needed  to  access  or  retain  electronic 
documents  creates  a  material  risk  that 
the  person  will  be  unable  to  access  or 
retain  electronically  furnished 
documents, 

(i)  Is  provided  with  a  statement  of  the 
revised  hardware  or  software 
requirements  for  access  to  and  retention 
of  electronically  furnished  documents: 

(ii)  Is  given  the  right  to  withdraw 
consent  without  charge  and  without  the 
imposition  of  any  condition  or 
consequence  that  was  not  disclosed  at 
the  time  of  the  initial  consent;  and 

(iii)  Again  consents,  in  accordance 
with  the  requirements  of  paragraph 
(d)(1)  or  paragraph  (d)(2)  of  this  section, 
as  applicable,  to  the  receipt  of 
documents  through  electronic  media. 

§  4000.1 5     Does  the  PBGC  have  discretion 
to  waive  these  Issuance  requirements? 

We  retain  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time, 
if  warranted  by  the  facts  and 
circumstances. 
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Subpart  C — Determining  Filing  and 
Issuance  Dates 

§  4000.21     What  are  these  rules  for 
determining  the  filing  or  issuance  date 
about? 

Where  the  partit  ular  regulation  calls 
for  their  application,  the  rules  in  this 
subpart  C  of  part  4000  tell  vou  how  we 
will  determine  the  date  vou  send  us  a 
filing  and  the  date  you  provide  an 
issuance  to  someone  other  than  us  (such 
as  a  participant).  These  rules  do  not 
cover  payments  to  third  parties.  In 
addition,  they  do  not  cover  filings  with 
us  that  are  not  made  under  our 
regulations,  such  as  procurement  filings, 
litigation  filings,  and  applications  for 
employment  with  us.  In  some  cases,  the 
PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  found 
somewhere  other  than  in  the  PBGC's 
own  regulations  (e.g..  requirements 
under  the  Internal  Revenue  Code  (Title 
26,  use)).  In  meeting  those 
requirements,  you  should  follow  any 
applicable  rules  under  those 
requirements  for  determining  the  filing 
and  issuance  date.  (Subpart  A  tells  you 
what  filing  methods  you  may  use  for 
filings  with  us.  Subpart  B  tells  you  what 
methods  you  may  use  to  issue  a  notice 
or  otherwise  provide  information  to  any 
person  other  than  us.  Subpart  D  tells 
you  how  to  compute  various  periods  of 
time.  Subpart  E  tells  you  how  to 
maintain  required  records  in  electronic 
form . ) 

§  4000.22     What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  tu  know  two  definitions 
from  §4001.2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Business  day  means  a  day  other  than 
a  Saturdav,  Sundav,  or  Federal  holiday. 
We  means  the  PBGC. 

You  moans  the  person  filing  with  us 
or  the  person  providing  the  issuance  to 
a  third  party. 

§4000.23     When  is  my  submission  or 
issuance  treated  as  filed  or  issued? 

(dj  FiU'd  or  issut^d  iWiP/i  si-nt. 
Generally,  we  treat  your  submission  as 
filed,  or  your  issuance  as  provided,  on 
the  date  you  send  it.  if  you  meet  certain 
requirements.  The  requirements  depend 
upon  the  method  vou  use  to  send  vour 
submission  or  issuance  (see  §§4000.24 
through  4000.29).  (Certain  filings  are 
always  treated  as  filed  when  received, 
as  explained  in  paragraph  {b)(2)  of  this 
section.) 

(b)  Filed  or  issued  when  received. — (1) 
In  general.  If  you  do  not  meet  the 
requirements  for  your  submission  or 
issuance  to  be  treated  as  filed  or  issued 
when  sent  (see  §§4000.24  through 


4000.32).  we  treat  it  as  filed  or  issued  on 
the  date  received  in  a  permitted  format 
at  the  proper  address. 

(2)  Certain  filings  always  treated  as 
filed  when  received.  We  treat  the 
following  submissions  as  filed  on  the 
date  we  receive  your  submission,  no 
matter  what  method  you  use; 

(i)  Applications  for  benefits.  An 
application  for  benefits  or  related 
submission  (unless  the  instructions  for 
the  applicable  forms  provide  for  an 
earlier  date): 

(ii)  Advance  notice  of  reportable 
events.  Information  required  under 
subpart  C  of  part  4043  of  this  chapter, 
dealing  with  advance  notice  of 
reportable  events: 

(iii)  Form  200  filings.  Information 
required  under  subpart  D  of  part  4043 
of  this  chapter,  dealing  with  notice  of 
certain  missed  minimum  funding 
contributions;  and 

(iv)  Requests  for  approval  of 
multiemployer  plan  amendments.  A 
request  for  approval  of  an  amendment 
filed  with  the  PBGC  pursuant  to  part 
4220  of  this  chapter. 

(3)  Determining  our  receipt  date  for 
your  filing.  If  we  receive  your 
submission  at  the  correct  address  by  5 
p.m.  (our  time)  on  a  business  day,  we 
treat  it  as  received  on  that  date.  If  we 
receive  your  submission  at  the  correct 
address  after  5  p.m.  on  a  business  day. 
or  anytime  on  a  weekend  or  Federal 
holiday,  we  treat  it  as  received  on  the 
next  business  day.  For  example,  if  you 
send  your  fax  or  e-mail  of  a  Form  200 
filing  to  us  in  Washington.  DC,  on 
Friday.  March  15.  from  California  at  3 
p.m.  (Pacific  standard  time),  and  we 
receive  it  immediately  at  6  p.m.  (our 
time),  we  treat  it  as  received  on 
Monday,  March  18. 

§4000.24     What  if  I  mail  my  submission  or 
issuance  usmg  the  U.S.  Postal  Service? 

(a)  In  general.  Your  filing  or  issuance 
date  is  the  date  you  mail  your 
submission  or  issuance  using  the  U.S. 
Postal  Service  if  you  meet  the 
requirements  of  paragraph  (b)  of  this 
section,  and  you  mail  it  by  the  last 
scheduled  collection  of  the  day.  If  you 
mail  it  later  than  that,  or  if  there  is  no 
scheduled  collection  that  day,  your 
filing  or  issuance  date  is  the  date  of  the 
next  scheduled  collection.  If  you  do  not 
meet  the  requirements  of  paragraph  (b). 
your  filing  or  issuance  date  is  the  date 
of  receipt  at  the  proper  address. 

(b)  Requirements  for  "send  date." 
Your  submission  or  issuance  must  meet 
the  applicable  postal  requirements,  be 
properly  addressed,  and  you  must  use 
First-Class  Mail  (or  a  U.S.  Postal  Service 
mail  class  that  is  at  least  the  equivalent 
of  First-Class  Mail,  such  as  Priority  Mail 


or  Express  Mail).  However,  if  you  are 
filing  an  advance  notice  of  reportable 
event  or  a  Form  200  (notice  of  certain 
missed  contributions),  see  §  4000.23(b); 
these  filings  are  always  treated  as  filed 
when  received. 

(c)  Presumptions.  We  make  the 
following  presumptions — 

(1)  U.S.  Postal  Service  postmark.  If 
you  meet  the  requirements  of  paragraph 
(b)  of  this  section  and  your  submission 
or  issuance  has  a  legible  U.S.  Postal 
Service  postmark,  we  presume  that  the 
postmark  date  is  the  filing  or  issuance 
date.  However,  you  may  prove  an  earlier 
date  under  paragraph  (a)  of  this  section. 

(2)  Private  meter  postmark.  If  you 
meet  the  requirements  of  paragraph  (b) 
of  this  section  and  your  submission  or 
issuance  has  a  legible  postmark  made  bv 
a  private  postage  meter  (but  no  legible 
U.S.  Postal  Ser\'ice  postmark)  and 
arrives  at  the  proper  address  by  the  time 
reasonably  expected,  we  presume  that 
the  metered  postmark  date  is  your  filing 
or  issuance  date.  However,  you  mav 
prove  an  earlier  date  under  paragraph 

(a)  of  this  section. 

(d)  Examples.  (1)  You  mail  your 
issuance  using  the  U.S.  Postal  Service 
and  meet  the  requirements  of  paragraph 

(b)  of  this  section.  You  deposit  your 
issuance  in  a  mailbox  at  4  p.m.  on 
Friday.  March  15  and  the  next 
scheduled  collection  at  that  mailbox  is 
5  p.m.  that  day.  Your  issuance  date  is 
March  15.  If  on  the  other  hand  you 
deposit  it  at  6  p.m.  and  the  next 
collection  at  that  mailbox  is  not  until 
Monday.  March  18.  your  issuance  date 
is  March  18. 

(2)  You  mail  your  submission  using 
the  U.S.  Postal  Ser\'ice  and  meet  the 
requirements  of  paragraph  (b)  of  this 
section.  You  deposit  your  submission  in 
the  mailbox  at  4  p.m.  on  Friday.  March 
15,  and  the  next  scheduled  collection  at 
that  mailbox  is  5  p.m.  that  day.  If  your 
submission  does  not  show  a  March  15 
postmark,  then  you  may  prove  to  us  that 
you  mailed  your  submission  by  the  last 
trh'^diilt-d  rnllortinn  '>n  Mnn  h  1^ 

§4000.25     What  if  I  use  the  postal  service 
of  a  foreign  country'' 

If  you  send  your  submission  or 
issuance  using  the  postal  service  of  a 
foreign  countr>\  your  filing  or  issuance 
date  is  the  date  of  receipt  at  the  proper 
address. 

§4000.26     What  if  I  use  a  commercial 
delivery  service? 

(aj  in  general.  Your  filing  or  issuance 
date  is  the  date  you  deposit  your 
submission  or  issuance  with  the 
commercial  deliverv'  ser\'ice  if  you  meet 
the  requirements  of  paragraph  (b)  of  this 
section,  cuid  you  deposit  it  by  the  last 
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scheduled  collection  of  the  day  for  the 
type  of  delivery  you  use  (such  as  two- 
day  deliveiy  or  overnight  delivery).  If 
you  deposit  it  later  than  that,  or  if  there 
is  no  scheduled  collection  that  day, 
your  filing  or  issuance  date  is  the  date 
of  the  next  scheduled  collection.  If  you 
do  not  meet  the  requirements  of 
paragraph  (b),  your  filing  or  issuance 
date  is  the  date  of  receipt  at  the  proper 
address.  However,  if  you  are  filing  an 
advance  notice  of  reportable  event  or  a 
Form  200  (notice  of  certain  missed 
contributions),  see  §  4000.23(b):  these 
filings  are  always  treated  as  filed  when 
received. 

(b)  Requirements  for  "send  date. " 
Your  submission  or  issuance  must  meet 
the  applicable  requirements  of  the 
commercial  delivery  service,  be 
properly  addressed,  and — 

(1)  Delivery  within  two  days.  It  must 
be  reasonable  to  expect  your  submission 
or  issucmce  will  arrive  at  the  proper 
address  by  5  p.m.  on  the  second 
business  day  after  the  next  scheduled 
collection;  or 

(2)  Designated  delivery  service.  You 
must  use  a  "designated  delivery 
service"  under  section  7502(f)  of  the 
Internal  Revenue  Code  (Title  26,  USC). 
Our  Web  site,  http://www.pbgc.gov,  lists 
those  designated  deliver^'  services.  You 
should  make  sure  that  both  the  provider 
and  the  particular  type  of  delivery  (such 
as  two-day  delivery)  are  designated. 

(c)  Example.  You  send  your 
submission  by  commercial  delivery 
service  using  two-day  deliver^'.  In 
addition,  you  meet  the  requirements  of 
paragraph  (b)  of  this  section.  Suppose 
that  the  deadline  for  two-day  delivery  at 
the  place  you  make  your  deposit  is  8 
p.m.  on  Friday,  March  15.  If  you  deposit 
your  submission  by  that  the  deadline, 
your  filing  date  is  March  15.  If.  instead, 
you  deposit  it  after  the  8  p.m.  deadline 
and  the  next  collection  at  that  site  for 
two-day  delivery-  is  on  Monday.  March 
18.  your  filing  date  is  March  18. 

§  4000.27    What  if  I  hand  deliver  my 
submission  or  issuance? 

Your  filing  or  issuance  date  is  the  date 
of  receipt  of  your  hand-delivered 
submission  or  issuance  at  the  proper 
address.  A  hand-delivered  issuance 
need  not  be  delivered  while  the 
intended  recipient  is  physically  present. 
For  example,  unless  you  have  reason  to 
believe  that  the  intended  recipient  will 
not  receive  the  notice  within  a 
reasonable  amount  of  time,  a  notice  is 
deemed  to  be  received  when  you  place 
it  in  the  intended  recipient's  office 
mailbox.  Our  Web  site,  http:// 
v^ivw. pbgc.gov.  and  the  instructions  to 
our  forms,  identify  the  proper  addresses 
for  filings  with  us, 


§  4000.28    What  rf  I  send  a  computer  disk? 

(a)  In  general.  We  determine  your 
filing  or  issuance  date  for  a  computer 
disk  as  if  you  had  sent  a  paper  version 
of  your  submission  or  issuances  if  you 
meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(1)  Filings.  For  computer-disk  filings, 
we  may  treat  your  submission  as  invalid 
if  you  fail  to  meet  the  requirements  of 
paragraph  (b)(1)  or  (b)(3)  of  this  section. 

(2)  Issuances.  For  computer-disk 
issuances,  we  may  treat  your  issuance  as 
invalid  if — 

(i)  You  fail  to  meet  the  requirements 
("using  measures  reasonably  calculated 
to  ensure  actual  receipt")  of 
§ 4000.13(a).  or 

(ii)  You  fail  to  meet  the  contact 
information  requirements  of  paragraph 
(b)(3)  of  this  section. 

(b)  Requirements.  To  get  the  filing 
date  under  paragraph  (a)  of  this  section, 
you  must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (b)(3).  To  get  the 
issuance  date  under  paragraph  (a),  you 
must  meet  the  requirements  of 
paragraphs  (b)(2)  and  (b)(3). 

(1)  Technical  requirements  for  filings. 
For  filings,  your  electronic  disk  must 
comply  with  any  technical  requirements 
for  that  type  of  submission  (our  Web 
site,  http://wwiv.pbgc.gov.  identifies  the 
technical  requirements  for  each  type  of 
filing). 

(2)  Technical  requirements  for 
issuances.  For  issuances,  you  must 
comply  with  the  safe-harbor  method 
under  §4000.14. 

(3)  Identify  contact  person.  For  filings 
and  issuances,  you  must  include,  in  a 
paper  cover  letter  or  on  the  disk's  label, 
the  name  and  telephone  number  of  the 
person  to  contact  if  we  or  the  intended 
recipient  is  unable  to  read  the  disk. 

§  4000.29    What  if  I  use  electronic  delivery? 

(a)  In  general.  Your  filing  or  issuance 
date  is  the  date  you  electronically 
transmit  your  submission  or  issuance  to 
the  proper  address  if  you  meet  the 
requirements  of  paragraph  (b)  of  this 
section.  Note  that  we  always  treat  an 
advance  notice  of  reportable  event  and 
a  Form  200  (notice  of  certain  missed 
contributions)  as  filed  when  received. 

(1)  Filings.  For  electronic  filings,  if 
you  fail  to  meet  the  requirements  of 
paragraph  (b)(1)  or  (b)(3)  of  this  section, 
we  may  treat  your  submission  as 
invalid. 

(2)  Issuances.  For  electronic 
issuances,  we  may  treat  your  issuance  as 
invalid  if— 

(i)  You  fail  to  meet  the  requirements 
("using  measures  reasonably  calculated 
to  ensure  actual  receipt")  of 
§  4000.13(a),  or 


(ii)  You  fail  to  meet  the  contact 
information  requirements  of  paragraph 
(b)(3)  of  this  section. 

(b)  Requirements.  To  get  the  filing 
date  under  paragraph  (a)  of  this  section, 
you  must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (b)(3).  To  get  the 
issuance  date  under  paragraph  (a),  you 
must  meet  the  requirement  of 
paragraphs  (b)(2)  and  (b)(3). 

(1)  Technical  requirements  for  filings. 
For  filings,  your  electronic  submission 
must  comply  with  any  technical 
requirements  for  that  type  of  submission 
(our  Web  site,  http://www.pbgc.gov, 
identifies  the  technical  requirements  for 
each  type  of  filing). 

(2)  Technical  requirements  for 
issuances.  For  issuances,  you  must 
comply  with  the  safe-harbor  method 
under  §4000.14. 

(3)  Identify  contact  person.  For  an  e- 
mail  submission  or  issuance  with  an 
attachment,  you  must  include,  in  the 
body  of  your  e-mail,  the  name  and 
telephone  number  of  the  person  to 
contact  if  we  or  the  intended  recipient 
needs  you  to  resubmit  your  filing  or 
issuance. 

(c)  Failure  to  meet  address 
requirement.  If  you  send  your  electronic 
submission  or  issuance  to  the  wrong 
address  (but  you  meet  the  requirements 
of  paragraph  (b)  of  this  section),  your 
filing  or  issuance  date  is  the  date  of 
receipt  at  the  proper  address. 

§  4000.30    What  if  I  need  to  resend  my  filing 
or  issuance  for  technical  reasons? 

(a)  Request  to  resubmit — (1 )  Filing. 
We  may  ask  you  to  resubmit  all  or  a 
portion  of  your  filing  for  technical 
reasons  (for  example,  because  we  are 
unable  to  open  an  attachment  to  your  e- 
mail).  In  that  case,  your  submission  (or 
portion)  is  invalid.  However,  if  you 
comply  with  the  request  or  otherwise 
resolve  the  problem  (e.g..  by  providing 
advice  that  allows  us  to  open  the 
attachment  to  your  e-mail)  by  the  date 
we  specify,  your  filing  date  for  the 
submission  (or  portion)  that  we  asked 
you  to  resubmit  is  the  date  you  filed 
your  original  submission.  If  you  comply 
with  our  request  late,  your  submission 
(or  portion)  will  be  treated  as  filed  on 
the  date  of  your  resubmission. 

(2)  Issuance.  The  intended  recipient 
may,  for  good  reason  (of  a  technical 
nature),  ask  you  to  resend  all  or  a 
portion  of  your  issuance  (for  example, 
because  of  a  technical  problem  in 
opening  an  attachment  to  your  e-mail). 
In  that  case,  your  issuance  (or  portion) 
is  invalid.  However,  if  you  comply  with 
the  request  or  otherwise  resolve  the 
problem  [e.g.,  by  providing  advice  that 
the  recipient  uses  to  open  the 
attachment  to  your  e-mail),  within  a 
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reasonable  time,  your  is.suance  date  for 
the  issuance  (or  portion)  that  the 
intended  recipient  asked  you  to  resend 
is  the  date  you  provided  your  original 
issuance.  If  you  comply  with  the  request 
late,  your  issuance  (or  portion)  will  be 
treated  as  provided  on  the  date  of  your 
reissuance. 

(b)  Rpason  to  believe  submission  or 
issuance  not  received  or  defective.  If 
you  have  reason  to  believe  that  we  have 
not  received  your  submission  (or  have 
received  it  in  a  form  that  is  not  useable), 
or  that  the  intended  recipient  has  not 
received  your  issuance  (or  has  received 
it  in  a  form  that  is  not  useable),  vou 
must  promptly  resend  your  submission 
or  issuance  to  get  vour  original  filing  or 
issuance  date.  However,  we  mav  require 
evidence  to  support  your  original  filing 
or  issuance  date.  If  vou  are  not  prompt, 
or  you  do  not  provide  us  with  any 
evidence  we  may  require  to  support 
your  original  filing  or  issuance  date, 
your  filing  or  issuance  date  is  the  filing 
or  issuance  date  of  your  resubmission  or 
reissuance. 

§4000.31     Is  my  issuance  untimely  if  I  miss 
a  few  participants  or  beneficiaries? 

The  PBGC  will  not  treat  your  issuance 
as  untimely  based  on  your  failure  to 
provide  the  issuance  to  a  participant  or 
beneficiarv  in  a  timelv  manner  if — 

(a)  The  failure  resulted  from 
administrati\e  error; 

(b)  The  failure  involved  only  a  de 
minimis  percentage  of  intended 
recipients:  and 

(c)  You  resend  the  issuance  to  the 
intended  recipient  promptly  after 
disco\ering  the  error 

§4000.32     Does  the  PBGC  have  discretion 
to  waive  any  requirements  under  this  parf 
We  retam  the  discretion  to  waive  any 
requirement  under  this  part,  at  any  time, 
if  warranted  by  the  facts  and 
circumstances. 

Subpart  D — Computation  of  Time 

§  4000.41     What  are  these  computation-of- 
time  rules  about? 

The  rules  in  this  subpart  D  of  part 
4000  tell  you  how  to  compute  time 
periods  under  our  regulations  (e.g.,  for 
filings  with  us  and  issuances  to  third 
parties)  where  the  particular  regulation 
calls  for  their  application.  (There  are 
specific  exceptions  or  modifications  to 
these  rules  in  §  4007.6  of  this  chapter 
(premium  payments),  §  4050.6(d)(3)  of 
this  chapter  (payment  of  designated 
benefits  for  missing  participants),  and 
§  4062.10  of  this  chapter  (emplover 
liability  payments).  In  some  cases,  the 
PBGC  regulations  tell  you  to  comply 
with  requirements  that  are  found 
somewhere  other  than  in  the  PBGC's 


own  regulations  (e.g.,  requirements 
under  the  Internal  Revenue  Code  (Title 
26.  use)).  In  meeting  those 
requirements,  you  should  follow  any 
applicable  computation-of-time  rules 
under  those  other  requirements. 
(Subpart  A  tells  you  what  filing 
methods  you  may  use  for  filings  with 
us.  Subpart  B  tells  you  what  methods 
you  may  use  to  issue  a  notice  or 
otherwise  provide  information  to  any 
person  other  than  us.  Subpart  C  tells 
you  how  we  determine  your  filing  or 
issuance  date.  Subpart  E  tells  you  how 
to  maintain  required  records  in 
electronic  form.) 

§  4000.42     What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  two  definitions 
from  §  4001 .2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

Business  day  means  a  day  other  than 
a  Saturday,  Sunday,  or  Federal  holiday. 

We  means  the  PBGC. 

You  means  the  person  responsible, 
under  our  regulations,  for  the  filing  or 
issuance  to  which  these  rules  apply. 

§  4000.43     How  do  I  compute  a  time 
period? 

(a)  In  general.  If  you  are  computing  a 
time  period  to  which  this  part  applies, 
whether  you  are  counting  forwards  or 
backwards,  tbe  day  after  (or  before)  the 
act,  event,  or  default  that  begins  the 
period  is  day  one,  the  next  day  is  day 
two,  and  so  on.  Count  all  days, 
including  weekends  and  Federal 
holidays.  However,  if  the  last  dav  you 
count  is  a  weekend  or  Federal  holiday, 
extend  or  shorten  the  period  (whichever 
benefits  you  in  complying  with  the  time 
requirement)  to  the  next  regular 
business  day.  The  examples  in 
paragraph  (d)  of  this  section  illustrate 
these  rules. 

(b)  When  date  is  designated.  In  some 
cases,  our  regulations  designate  a 
specific  day  as  the  end  of  a  time  period, 
such  as  "the  last  day"  of  a  plan  vear  or 
"the  fifteenth  day"  of  a  calendar  month. 
In  these  cases,  you  simply  use  the 
designated  day,  together  with  the 
weekend  and  holiday  rule  of  paragraph 
(a)  of  this  section. 

(c)  When  counting  months.  If  a  time 
period  is  measured  in  months,  first 
identify  the  date  (day,  month,  and  year) 
of  the  act,  event,  or  default  that  begins 
the  period.  The  corresponding  day  of 
the  following  (or  preceding)  month  is 
one  month  later  (or  earlier),  and  so  on. 
For  example,  two  months  after  July  15 
is  September  15.  If  the  period  ends  on 

a  weekend  or  Federal  holiday,  follow 
the  weekend  and  holiday  rule  of 
paragraph  (a)  of  this  section.  There  are 


two  special  rules  for  determining  what 
the  corresponding  day  is  when  vou  start 
counting  on  a  day  that  is  at  or  near  the 
end  of  a  calendar  month: 

(1)  Special  "last-day"  rule.  If  you  steirt 
counting  on  the  last  day  of  a  calendar 
month,  the  corresponding  day  of  any 
calendar  month  is  the  last  day  of  that 
calendar  month.  For  example,  a  three- 
month  period  measured  from  November 
30  ends  (if  counting  forward)  on  the  last 
day  of  Februar\-  (the  28th  or  29th)  or  (if 
counting  backward)  on  the  last  day  of 
August  (the  31st). 

(2)  Special  February  rule.  If  you  start 
counting  on  the  29th  or  30th  of  a 
calendar  month,  the  corresponding  day 
of  February'  is  the  last  day  of  February. 
For  example,  a  one-month  period 
measured  from  Januan,-  29  ends  on  the 
last  day  of  Februar\'  (the  28th  or  29th). 

(d)  Examples — (i)  Counting 
backwards.  Suppose  you  are  required  to 
file  an  advance  notice  of  reportable 
event  for  a  transaction  that  is  effective 
December  31.  Under  our  regulations,  the 
notice  is  due  at  least  30  days  before  the 
effective  date  of  the  event.  To  determine 
your  deadline,  count  December  30  as 
day  1.  December  29  as  day  2,  December 
28  as  day  3,  and  so  on.  Therefore. 
December  1  is  day  30.  Assuming  that 
day  is  not  a  weekend  or  holiday,  your 
notice  is  timely  if  you  file  it  on  or  before 
December  1 . 

(2)  Weekend  or  holiday  rule.  Suppose 
you  are  filing  a  notice  of  intent  to 
terminate.  The  notice  must  be  issued  at 
least  60  days  and  no  more  than  90  days 
before  the  proposed  termination  date. 
Suppose  the  60th  day  before  the 
proposed  termination  date  is  a  Saturday. 
Your  notice  is  timely  if  you  issue  it  on 
the  following  Monday  even  though  that 
is  only  58  days  before  the  proposed 
termination  date.  Similarly,  if  the  90th 
day  before  the  proposed  termination 
date  is  Wednesday,  July  4  (a  Federal 
holiday),  your  notice  is  timely  if  you 
issue  it  on  Tuesday.  July  3,  even  though 
that  is  91  days  before  the  proposed 
termination  date. 

(3)  Counting  months.  Suppose  you  are 
required  to  issue  a  Participant  Notice 
two  months  after  December  31.  The 
deadline  for  the  Participant  Notice  is  the 
last  day  of  Februar>-  (the  28th  or  29th). 

If  the  last  day  of  Februarv'  is  a  weekend 
or  Federal  holiday,  your  deadline  is 
extended  until  the  next  day  that  is  not 
a  weekend  or  Federal  holiday. 

Subpart  E — Electronic  Means  of 
Record  Retention 

§4000.51     What  are  these  record  retention 
rules  about? 

The  rules  in  this  subpart  E  of  part 
4000  tell  vou  what  methods  you  may 
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usp  to  meet  any  record  retention 
requirement  under  our  regulations  if 
you  choose  to  use  electronic  means.  The 
rules  for  who  must  retain  the  records, 
how  long  the  records  must  be 
maintained,  and  how  records  must  be 
made  available  to  us  are  contained  in 
the  specific  part  where  the  record 
retention  requirement  is  found.  (Subpart 
A  tells  you  what  filing  methods  vou 
may  use  for  filings  with  us  and  how  we 
determine  vour  filing  date.  Subpart  B 
tells  you  what  methods  you  mav  use  to 
issue  a  notice  or  otherwise  provide 
information  to  anv  person  other  than  us. 
Subpart  C  tells  you  how  we  determine 
your  filing  or  issuance  date   Subpart  D 
tells  you  how  to  compute  various 
periods  of  time.) 

§  4000.52     What  definitions  do  I  need  to 
know  for  these  rules? 

Vou  need  to  know  two  definitions 
from  i?  4001 .2  of  this  chapter:  PBGC  and 
person.  You  also  need  to  know  the 
following  definitions: 

IV'p  means  the  PBGC. 

You  means  the  person  subject  to  the 
ret'ord  retention  requirement 

§4000.53     May  I  use  electronic  media  to 
satisfy  PBGC  s  record  retention 
requirements? 

(ifntrul  requin-ments.  You  mav  use 
*'lectronic  media  to  satisfy  the  record 
maintenance  and  retention  requirements 
of  this  chapter  if: 

(a)  The  electronic  recordkeeping 
system  has  reasonable  controls  to  ensure 
the  integrity.  ac;curacy,  authenticity  and 
reliability  of  the  records  kept  in 
electronic  form; 

(b)  The  electronic  records  are 
maintained  in  reasonable  order  and  in  a 
safe  and  accessible  place,  and  in  such 
manner  as  they  may  be  readily 
inspected  or  examined  (for  example,  the 
recordkeeping  system  should  be  capable 
of  indexing,  retaining,' preserving, 
retrieving  and  reproducing  the 
electronic  records); 

(c)  The  electronic  records  are  readily 
convertible  into  legible  and  readable 
paper  copy  as  may  be  needed  to  satisfv 
reporting  and  disclosure  requirements 
or  anv  other  obligation  under  section 
302(fi(4).  section  307(e),  or  Title  IV  of 
ERISA; 

(d)  The  electronic  recordkeeping 
system  is  not  subject,  in  whole  or  in 
part,  to  any  agreement  or  restriction  that 
would,  directly  or  indirectly, 
compromise  or  limit  a  person's  ability  to 
comply  with  any  reporting  and 
disclosure  requirement  or  any  other 
obligation  under  section  302(0(4), 
section  307(e).  or  Title  IV  of  ERISA; 

(e)  Adequate  records  management 
practices  are  established  and 


implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
maintained  or  retained  records, 
providing  a  secure  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observinga  quality  assurance  program 
evidenced  by  regular  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained 
records;  and  retaining  paper  copies  of 
records  that  cannot  be  clearly, 
accurately  or  completely  transferred  to 
an  electronic  recordkeeping  system); 
and 

(f)  All  electronic  records  exhibit  a 
high  degree  of  legibility  and  readability 
when  displayed  on  a  video  display 
terminal  or  other  method  of  electronic 
transmission  and  when  reproduced  in 
paper  form.  The  term  "legibility"  means 
the  observer  must  be  able  to  identifv'  all 
letters  and  numerals  positively  and 
quickly  to  the  exclusion  of  all  other 
letters  or  numerals.  The  term 
"readability"  means  that  the  observer 
must  be  able  to  recognize  a  group  of 
letters  or  numerals  as  words  or  complete 
numbers. 

§  4000.54     May  I  dispose  of  original  paper 
records  if  I  keep  electronic  copies? 

You  may  dispose  of  original  paper 
records  any  time  after  they  are 
transferred  to  an  electronic 
recordkeeping  system  that  complies 
with  the  requirements  of  this  subpart, 
except  such  original  records  may  not  be 
discarded  if  the  electronic  record  would 
not  constitute  a  duplicate  or  substitute 
record  under  the  terms  of  the  plan  and 
applicable  federal  or  state  law, 

(Approved  by  the  Office  of  Management  and 
Budget  undlfT  control  number  1212-0059) 

PART  4003— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

■  3.  The  authority  citation  for  part  4003 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 

■  4.  Revise  §  4003.9  to  read  as  follows: 

§  4003.9     Method  and  date  of  filing. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(b)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

■  5.  Revise  §4003.10  to  read  as  follows: 


§  4003.1 0    Computation  of  tjme. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  lime  period  under  this 
part. 

§4003.33     [Amended] 

■  6.  Amend  §  4003.33  to  add  the 
sentence  "See  §  4000.4  of  this  chapter  for 
information  on  where  to  file."  to  the  end 
of  the  paragraph. 

§  4003.53     [Amended] 

■  7.  Amend  §  4003. .53  to  add  the 
sentence  "See  §  4000.4  of  this  chapter  for 
additional  information  on  where  to  file." 
to  the  end  of  the  paragraph. 

PART  4007— PAYMENT  OF  PREMIUMS 

■  8  The  authority  citation  for  part  4007 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1303(a), 
1306,  1307, 

■  9.  Revise  §  4007.3  to  read  as  follows: 

§4007.3    Filing  requirements:  method  of 
filing. 

(a)  Filing  requirements.  The 
estimation,  declaration,  reconciliation 
and  payment  of  premiums  shall  be 
made  using  the  forms  prescribed  by  and 
in  accordance  with  the  instructions  in 
the  PBGC  annual  Premium  Pavment 
Package.  The  plan  administrator  of  each 
covered  plan  shall  file  the  prescribed 
form  or  forms,  and  anv  premium 
payments  due.  no  later  than  the 
applicable  due  date  specified  in 
§4007.11. 

(b)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

■  10.  Revise  §  4007.5  to  read  as  follows: 

§4007.5    Date  of  filing. 

The  PBGC  applies  the  rules  in  subpart 
C  of  part  4000  of  this  chapter  to 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 

■  11.  Revise  §  4007.6  to  read  as  follows: 

§  4007.6    Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part.  However,  for  purposes  of 
determining  the  amount  of  a  late 
payment  interest  charge  under  §4007.7 
or  of  a  late  payment  penaltv  charge 
under  §  4007.8,  the  rule  in  §  4000.43(a) 
of  this  chapter  governing  periods  ending 
on  weekends  or  Federal  holidays  does 
not  apply. 

■  12.  Revise  paragraphs  (a)  and  {c)(l)  of 
§  4007  1 0  to  read  as  follows: 
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§4007.10     Recordkeeping:  audits; 
disclosure  of  information. 

(a)  Retention  of  records  to  support 
premium  payments — (1)  In  general.  All 
plan  record.';,  including  calcidations  and 
other  data  prepared  by  an  enrolled 
actuary  or,  for  a  plan  described  in 
section  412(i)  of  the  Code,  bv  the  insurer 
from  which  the  insurance  contracts  are 
purchased,  that  are  necessary  to  support 
or  to  validate  premium  payments  under 
this  part  shall  be  retained  bv  the  plan 
administrator  for  a  period  of  six  vears 
after  the  premium  due  date.  Records 
that  must  be  retained  pursuant  to  this 
paragraph  include,  but  are  not  limited 
to.  records  that  establisii  the  number  of 
plan  participants  and  that  reconcile  the 
calculation  of  the  plan's  unfunded 
vested  benefits  with  the  actuarial 
valuation  upon  which  the  calculation 
was  based. 

(2)  Electronic  recordkeeping.  The  plan 
administrator  may  use  electronic  media 
for  maintenance  and  retention  of 
records  required  by  this  part  in 
accordance  with  the  requirements  of 
subpart  E  of  part  4000  of  this  chapter. 
***** 

(c)  Providing  record  information — (1 ) 
In  general.  The  plan  administrator  shall 
make  the  records  retained  pursuant  to 
paragraph  (a)  of  this  section  available  to 
the  PBGC  upon  request  for  inspection 
and  photocopying  (or.  for  electronic 
records,  inspection,  electronic  copying, 
and  printout)  at  the  location  where  thev 
are  kept  (or  another,  mutuallv  agreeable, 
location)  and  shall  submit  information 
in  such  records  to  the  PBGC  within  4.t 
days  of  the  date  of  the  PBGC's  written 
request  therefor,  or  by  a  different  time 
specified  therein. 


PART  4010— ANNUAL  FINANCIAL  AND 
ACTUARIAL  INFORMATION 
REPORTING 

■  13.  Revise  the  authority  citation  for 
part  4010  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  l.'HO. 

■  14.  Revise  paragraphs  (c),  (d)  and  (e)  of 
§4010.10  to  read  as  follows: 

§4010.10     Due  date  and  filing  with  the 
PBGC. 

***** 

(c)  How  and  where  to  file.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  See  §  4000.4  of 
this  chapter  for  information  on  where  to 
file. 

(d)  Date  of  filmg.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 


a  submission  under  this  part  was  filed 
with  the  PBGC. 

(e)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

PART  401 1— DISCLOSURE  TO 
PARTICIPANTS 

■  15.  The  authority  citation  for  part  401 1 
continues  to  read  as  follows: 

.Authority:  29  U.S.C.  1302(b)(3).  1311. 

■  16  Revise  §401 1.9  to  read  as  follows: 

§  401 1 .9    Method  and  date  of  issuance  of 
notice;  computation  of  time. 

(a)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  of  the 
Participant  Notice.  The  Participant 
Notice  may  be  issued  together  with 
another  document,  such  as  the  summary 
annual  report  required  under  section 
104(b)(3)  of  ERISA  for  the  prior  plan 
year,  but  must  be  in  a  separate 
document. 

(b)  Issuance  date.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  the 
Participant  Notice  was  issued. 

(c)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  issuances  under  this 
part. 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1 7.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authoritv:  29  U.S.C.  1302.  1322.  1322b. 
1341(c)(3)(b),  and  1344. 

■  18.  Amend  §4022.9  by  adding 
paragraph  (d)  to  read  as  follows: 

§4022.9     Time  of  payment;  benefit 
applications. 

***** 

(d)  Filing  with  the  PBGC— (1)  Method 
and  date  of  filing.  The  PBGC  applies  the 
rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  Benefit  applications  and 
related  submissions  are  treated  as  filed 
on  the  date  received  by  the  PBGC  unless 
the  instructions  for  the  applicable  form 
provide  for  an  earlier  date.  Subpart  C  of 
part  4000  of  this  chapter  provides  rules 
for  determining  when  the  PBGC  receives 
a  submission. 

(2)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  fde. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 


4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 

PART  4041— TERMINATION  OF 
SINGLE-EMPLOYER  PLANS 

■  19.  The  authority  citation  for  part  4041 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302{b)(3),  1341, 
1344,  1350' 

■  20.  Amend  §  4041.3  as  follows: 

■  a.  Revise  paragraphs  (a),  (b).  (c) 
introductory  text,  and  (c)(1)  to  read  as  set 
forth  below; 

■  b.  Remove  paragraph  (c)(2); 

■  c.  Add  the  word  "or"  to  the  end  of 
paragraph  (c)(3)(i); 

■  d.  Remove  paragraph  (c)(3)(ii);  and 
redesignate  paragraph  (c)(3)(iii)  as 
paragraph  (c)(3)(ii); 

■  e.  Redesignate  paragraphs  (c)(3) 
through  (c)(6)  as  paragraphs  (c)(2) 
throuRh  (cl(.=i1 

§4041.3     Computation  of  time;  filing  and 
issuance  rules. 

(a)  Computation  of  time.  Thp  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part.  A  proposed 
termination  date  may  be  any  day. 
including  a  weekend  or  Federal  holidav. 

(b)  Filing  with  the  PBGC— (I)  Method 
and  date  of  filing.  The  PBGC  applies  the 
rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 

(2)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Issuance  to  third  parties.  The 
following  rules  apply  to  affected  parties 
(other  than  the  PBGC).  For  purposes  of 
this  paragraph  (c).  a  person  entitled  to 
notice  under  the  spin-off/termination 
transaction  rules  of  §  4041.23(c)  or 

§  4041.24(f)  is  treated  as  an  affected 
party. 

(l)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part.  The- PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  part  was  provided. 
***** 

■  21.  Revise  §4041.5  to  read  as  follows; 

§  4041 .5     Record  retention  and  availability. 

(a)  Retention  requirement — (1) 
Persons  subject  to  requirement:  records 
to  be  retained.  Each  contributing 
sponsor  and  the  plan  administrator  of  a 
plan  terminating  in  a  standard 


I 
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ti-rniiiicitinn.  or  in  .i  distress  termination 
th.it  ( liisi's  out  in  accordance  with 
4?4[)41.5y,  must  maintain  all  records 
necessary  to  demonstrate  compliance 
with  section  4041  of  ERISA  and  this 
part.  If  a  contributing  sponsor  orthe 
plan  administrator  maintains 
information  in  ac:cordance  with  this 
section,  the  other(sl  need  not  maintain 
that  information, 

(2)  Retention  pennd.  The  records 
described  in  paragraph  (a)(1)  of  this 
section  must  be  presf  rved  for  six  years 
after  the  date  when  the  post-distribution 
certification  under  this  part  is  filed  with 
the  PBGC. 

(3)  Electronic  recordkeeping.  The 
contributing  sponsor  or  plan 
administrator  may  use  electronic  media 
for  maintenance  and  retention  of 
records  required  bv  this  part  in 
accordance  with  the  requirements  of 
subpart  E  of  part  4()()()  of  this  chapter. 

(b)  Availability  of  records.  The 
contributing  sponsor  or  plan 
administrator  must  make  all  records 
needed  to  determme  compliance  with 
section  4041  of  ERISA  and  this  part 
available  to  the  PBGC  upon  request  for 
uispection  and  photocopying  (or,  for 
electronic  records,  inspection, 
electronic  copying,  and  printout)  at  the 
location  where  they  are  kept  (or  another, 
mutually  agreeable,  location)  and  must 
submit  such  records  to  the  PBGC  within 
30  days  after  the  date  of  a  written 
request  by  the  PBGC  or  bv  a  later  date 
specified  therein. 

PART  4041  A— TERMINATION  OF 
MULTIEMPLOYER  PLANS 

■  22  The  authority  citation  for  part 
404 ].\  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341a, 

1441. 

■  23.  Revise  <?  4041 A  3  to  read  as  follows: 

§  4041  A. 3     Method  and  date  of  filing:  where 
to  file:  computation  of  time:  issuances  to 
third  parties. 

(a)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  (  hapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 

a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  or  issuance  under 
this  part. 

(d)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 


part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part,  the  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  jiart  was  provided. 

PART  4043— REPORTABLE  EVENTS 
AND  CERTAIN  OTHER  NOTIFICATION 
REQUIREMENTS 

■  24.  The  authority  citation  for  part  4043 
continues  to  read  as  follows: 

Authoritj:  29  U.S.C.  1082(f),  1302(b)(3). 
1443.  I 

■  25.  Revije  §  4043.5  to  read  as  follows: 

§4043.5     How  and  where  to  file. 

The  PBGC  applies  the  rules  in  subpart 
A  of  part  4000  of  this  chapter  and  the 
instructions  to  the  applicable  PBGC 
reporting  form  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  See  §  4000.4  of  this  chapter  for 
information  on  where  to  file. 

■  26.  Amend  §  4043.6  by  removing 
paragraph  (d)  and  revising  paragraphs  (a) 
and  (b)  and  the  paragraph  heading  of 
paragraph  (c)  to  read  as  follows: 

§4043.6     Date  of  filing. 

(a)  Post-Event  notice  filings.  The 
PBGC  applies  the  rules  in  subpart  C  of 
part  4000  of  this  chapter  to  determine 
the  date  that  a  submission  under 
subpart  B  of  this  part  was  filed  with  the 
PBGC. 

(b)  Advance  notice  and  Form  200 
Filings.  Information  filed  under  subpart 
C  or  D  of  this  part  is  treated  as  filed  on 
the  date  it  is  received  by  the  PBGC. 
Subpart  C  of  part  4000  of  this  chapter 
provides  rules  for  determining  when  the 
PBGC  receives  a  submission. 

(c)  Partial  electronic  filing;  deemed 
filing  date.  *    *   * 
***** 

■  27.  Revise  §  4043.7  to  read  as  follows: 

§4043.7     Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part.  I 

PART  4050— MISSING  PARTICIPANTS 

■  28.  The  authority  citation  for  part  4050 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1350. 

■  29.  Arnold  §  4050.6  by  revising 
paragraph  (d)  to  read  as  follows: 

§4050.6     Payment  ana  required 
documentation. 


(d)  Filing  with  the  PBGC— (1)  Method 
and  date  of  filing.  The  PBGC  applies  the 


rules  in  subpart  A  of  part  4000  of  this 
chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 

(2)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  anv 
time  period  for  filing  under  this  part. 
However,  for  purposes  of  determining 
the  amount  of  an  interest  charge  under 
§4050.6(b)  or  §4050.12{c)i2){iii),  the 
rule  in  §  4000.43(a)  of  this  chapter 
governing  periods  ending  on  weekends 
or  Federal  holidays  does  not  applv. 

PART  4062— LIABILITY  FOR 
TERMINATION  OF  SINGLE-EMPLOYER 
PLANS 

■  30.  The  authority  citation  for  part  4062 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362- 
13li4,  i:i(37,  1368. 

■  31.  Revise  §  4062.9  to  read  as  follows: 

§4062.9    Method  and  date  of  filing:  where 
to  file. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part.  Payment  of  liability  must  be 
clearly  designated  as  such  and  include 
the  name  of  the  plan. 

(b)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
submission  under  this  part  was  filed 
with  the  PBGC. 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

■  32.  Revise  §  4062.10  to  read  as  follows: 

§4062.10    Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part.  However,  for  purposes  of 
determining  the  amount  of  an  interest 
charge  under  §4062.7.  the  rule  in 
§  4000.43(a)  of  this  chapter  governing 
periods  ending  on  weekends  or  Federal 
holidays  does  not  apply. 

PART  4203— EXTENSION  OF  SPECIAL 
WITHDRAWAL  LIABILITY  RULES 

■  33.  The  authority  citation  for  part  4203 
continues  to  read  as  follows: 

Authority:  29  l.S.C.  1302(b)(3). 

■  34.  Amend  §  4203.4  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 
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§  4203.4     Requests  for  PBGC  approval  of 
plan  amendments. 

(a)  Filing  of  request — (1)  In  genproi  A 
plan  shall  apply  to  the  PBGC  for 
approval  of  a  plan  amendment  which 
establishes  special  complete  or  partial 
withdrawal  liability  rules.  The  request 
for  approval  shall  be  filed  after  the 
amendment  is  adopted.  PBGC  approval 
shall  also  be  required  for  anv 
subsequent  modification  of  the  plan 
amendment,  other  than  a  repeal  of  the 
amendment  which  results  in  employers 
being  subject  to  the  general  statutory 
rules  on  withdraw-al. 

(2)  Mpthod  offiling^  The  PBCX; 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part 
*         *         *         *         * 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 


PART  4204— VARIANCES  FOR  SALE 
OF  ASSETS 

■  35.  The  authority  citation  for  part  4204 
continues  to  read  as  follows: 

Authorit\-:  29  U.S.C.  1.302(b)(3).  1384(c). 

■  36.  Amend  §4204.11  as  follows: 

■  a.  In  the  first  sentence  of  paragraph  (b), 
remove  the  w^ord  "filed"  and  add  in  its 
place  the  word  "submitted'. 

■  b.  Add  new  paragraph  (e)  to  read  as 
follows: 

§  4204.1 1     Variance  of  the  bond/escrow  and 
sale-contract  requirements. 

***** 

(e)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  subpart.  The  PBGC  applies  the  rules 
in  subpart  C  of  part  4000  of  this  chapter 
to  determine  the  date  that  an  issuance 
under  this  subpart  was  provided. 

■  37.  Amend  §  4204.21  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  4204.21     Requests  to  PBGC  for  variances 
and  exemptions. 

(aj  Filing  of  request — (1)  In  general,  li 
a  transaction  covered  by  this  part  does 
not  satisfy  the  conditions  set  forth  in 
subpart  B  of  this  part,  or  if  the  parties 
decline  to  provide  to  the  plan  privileged 
or  confidential  financial  information 
within  the  meaning  of  section  5.52(b){4J 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  the  purchaser  or  seller  mav 
request  from  the  PBGC  an  exemption  or 
variance  from  the  requirements  of 
section  4204(a)(1)(B)  and  (C)  of  ERISA. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 


4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  subpart. 

***** 

(c)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 


PART  4207— REDUCTION  OR  WAIVER 
OF  COMPLETE  WITHDRAWAL 
LIABILITY 

■  38.  The  authority  citation  for  part  4207 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1387. 

■  39.  Amend  §  4207.10  by  revising 
paragraph  (c)  of  this  chapter  to  read  as 
follows: 

§4207.10     Plan  rules  for  atwtement. 

***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

■  40.  Add  §  4207.1 1  to  read  as  follows: 

§4207.11     Method  of  filing:  method  and 
date  of  issuance. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(h)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part. 

(c)  Date  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 

PART  4208— REDUCTION  OR  WAIVER 
OF  PARTIAL  WITHDRAWAL  LIABILITY 

■  4 1   Revise  the  authority  citation  foi 
part  4208  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1388(c) 

and  (e). 

■  42.  Amend  §  4208.9  by  revising 
paragraph  (c)  to  read  as  follows: 

§  4208.9     Plan  adoption  of  additional 
abatement  conditions. 

*  ,  -  *  * 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

■  43.  Add  §  4208.10  to  read  as  follows: 

§4208.10     Method  of  filing:  method  and 
date  of  issuance. 

(a)  Method  of  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 


fb)  Method  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part. 

(c)  Dafe  q/"/ssuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 

PART  4211— ALLOCATING  UNFUNDED 
VESTED  BENEFITS  TO  WITHDRAWING 
EMPLOYERS 

■  44.  The  authority  citation  for  part  4211 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(bK3);  1391(c)(1). 
(c)(2)(D).  (c)(5)(A).  (c)(5)(B),  (c)(5)(D),  and  (f). 

■  45.  Amend  §4211.22  by  revising 
paragraphs  (al  and  fc)  to  read  as  follows: 

§  421 1 .22     Requests  tor  PBGC  approval. 

(a)  Filing  of  request — (1)  In  general.  A 
plan  shall  submit  a  request  for  approval 
of  an  alternative  allocation  method  or 
modification  to  an  allocation  method  to 
the  PBGC  in  accordance  with  the 
requirements  of  this  section  as  soon  as 
practicable  after  the  adoption  of  the 
amendment. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  subpart. 
***** 

(c)  Where  to  submit.  See  §4000.4  of 
this  chapter  for  information  on  where  to 
file. 


PART  4219— NOTICE.  COLLECTION 
AND  REDETERMINATION  OF 
WITHDRAWAL  LIABILITY 

■  46.  The  authority  citation  for  part  4219 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b){3),  1388(c) 

and  (e). 

■  47.  Amend  §4219.1 7  by  revising 
paragraphs  (a),  (d)  and  (e)  to  read  as 
follows: 

§4219  17     Filings  with  PBGC. 

(a)  Filing  requirements — (1)  In 
general.  The  plan  sponsor  shall  file  with 
PBGC  a  notice  that  a  mass  withdrawal 
has  occurred  and  separate  certifications 
that  determinations  of  redetermination 
liability  and  reallocation  Jiability  have 
been  made  and  notices  provided  to 
employers  in  accordance  with  this 
subpart. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
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permissible  methods  ni  filing  with  the 
PBGC  under  this  subpart. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  subpart  for  filing 
with  the  PBGC. 

***** 

(d)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

(e)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  f ".  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  subpart  was 
filed  with  the  PBGC. 


§4219.19     [Redesignated  as  §4219.20] 

■  48.  Redesignate4?4219.19as  §4219.20. 

■  49  Add  §4219  19  to  read  as  follows: 

§4219.19     Method  and  date  of  issuance: 
computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
issuance  under  this  subpart.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapler  to  determine  the 
date  that  an  issuance  under  this  subpart 
was  provided.  The  PBGC"  applies  the 
rules  in  subpart  U  of  part  4000  of  this 
chapter  to  compute  any  time  period  for 
issuances  to  third  parties  under  this 
subpart 

PART  4220— PROCEDURES  FOR 
PBGC  APPROVAL  OF  PLAN 
AMENDMENTS 

■  50.  The  authority  citation  for  part  4220 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1400. 

■  .51.  Amend  §4220.3  by  revising 
paragraphs  (a)  and  (c)  and  adding 
paragraph  (f)  to  read  as  follows; 

§  4220.3     Requests  for  PBGC  approval. 

(a)  Filini^of  request — (1)  In  general,  A 
request  for  approval  of  an  amendment 
filed  with  the  PBGC  in  accordance  with 
this  section  shall  constitute  notice  to  the 
PBGC  for  purposes  of  the  90-dav  period 
specified  in  section  4220  of  ERISA.  A 
request  is  treated  as  filed  on  the  date  on 
which  a  request  containing  all 
information  required  by  paragraph  (d)  of 
this  section  is  received  bv  the  PBGC. 
Subpart  C  of  part  4000  of  this  chapter 
provides  rules  for  determining  when  the 
PBGC  receives  a  submission 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 


(c)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

***** 

(f)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

PART  4221— ARBITRATION  OF 
DISPUTES  IN  MULTIEMPLOYER 
PLANS       j 

■  52.  The  authority  citation  for  part  4221 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1401. 

■  53.  Amend  paragraph  (c)  of  §4221. 4  by 
revising  the  second  sentence  to  read  as 
follows:      j 

§  4221 .4    Appointment  of  the  arbitrator. 

*  *  r  «  * 

(c)  Challenge  and  withdrawal.  *   *   * 
The  request  for  withdrawal  shall  be 
served  on  all  other  parties  and  the 
arbitrator  by  hand  or  by  certified  or 
registered  mail  (or  by  any  other  method 
that  includes  verification  or 
acknowledgment  of  receipt  and  meets  (if 
applicable)  the  requirements  of 
§4000.14  of  this  chapter)  and  shall 
include  a  statement  of  the 
circumstances  that,  in  the  requesting 
party's  view,  affect  the  arbitrator's 
impartiality  and  a  statement  that  the 
requesting  party  has  brought  these 
circumstances  to  the  attention  of  the 
arbitrator  and  the  other  parties  at  the 
earliest  practicable  point  in  the 
proceedings.  *   *   * 
***** 

■  54.  Amend  §  4221.6  by  revising 
paragraph  (b)  to  read  as  follows: 

§4221.6     Hearing. 

*•*«** 

(b)  Notice.  After  the  time  and  place  for 
the  hearing  have  been  established,  the 
arbitrator  shall  serve  a  written  notice  of 
the  hearing  on  the  parties  by  hand,  by 
certified  or  registered  mail,  or  by  any 
other  method  that  includes  verification 
or  acknowledgment  of  receipt  and  meets 
(if  applicable)  the  requirements  of 
§4000.14  of  this  chapter. 
***** 

■  55.  Revise  §  4221.12  to  read  as  follows: 

§  4221 .1 2     Calculation  of  periods  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 
compute  any  time  period  under  this 
part. 

■  56.  Revise  §  4221.13  to  read  as  follows: 

§4221.13     Filing  and  issuance  rules. 

(a)  Method  and  date  of  filing.  The 
PBGC  applies  the  rules  in  subpart  A  of 
part  4000  of  this  chapter  to  determine 


permissible  methods  of  filing  with  the 
PBGC  under  this  part.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(c)  Method  and  date  of  issuance.  The 
PBGC  applies  the  rules  in  subpart  B  of 
part  4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  under 
this  part.  The  PBGC  applies  the  rules  in 
subpart  C  of  part  4000  of  this  chapter  to 
determine  the  date  that  an  issuance 
under  this  part  was  provided. 

i  4221. 14     [Amended] 

■  57.  Revise  the  third  sentence  of 
paragraph  (c)  of  §4221.14  to  read  as 
follows:   "The  application  shall  include:" 

PART  4231— MERGERS  AND 
TRANSFERS  BETWEEN 
MULTIEMPLOYER  PLANS 

■  58.  The  authority  citation  for  part  4231 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1411. 

■  59.  Amend  §  4231.8  by  revising 
paragraphs  (a),  (c).  and  (d)  to  read  as 
follows: 

§  4231 .8     Notice  of  merger  or  transfer. 

(a)  Filing  of  request. —  (1)  When  to 
file.  Except  as  provided  in  paragraph  (f) 
of  this  section,  a  notice  of  a  proposed 
merger  or  transfer  must  be  filed  not  less 
than  120  days  before  the  effective  date 
of  the  transaction.  For  purposes  of  this 
part,  the  effective  date  of  a  merger  or 
transfer  is  the  earlier  of — 

(il  The  date  on  which  one  plan 
assumes  liability  for  benefits  accrued 
under  another  plan  involved  in  the 
transaction;  or 

(ii)  The  date  on  which  one  plan 
transfers  assets  to  another  plan  involved 
in  the  transaction. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 
***** 

(c)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file. 

(d)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC.  For  purposes  of 
paragraph  (a)  of  this  section,  the  notice 
is  not  considered  filed  until  all  of  the 


Federal  Register/ Vol.  68.  No.   208/Tuesdav.  October  28.   2003  '  Rul 


p.'i  and   Regulations 


6135: 


information  required  by  paragraph  (e)  of 
this  section  has  been  submitted. 


PART  4245— NOTICE  OF  INSOLVENCY 

■  60.  The  authority  citation  for  part  4245 
continues  to  read  as  follows: 

Authority:  2')  U.S.C:.  1302lb)(3),  1426(e). 

■  61.  Amend  §4245.3  as  follows: 

■  a.  In  the  first  sentence  of  paragraph  (a), 
remove  the  words  "interested  parties,  as 
defined  in  paragraph  (d)  of  this  section" 
and  add  in  their  place  the  words 
"interested  parties,  as  defined  in 
paragraph  (e)  of  this  section". 

■  b.  Redesignate  paragraph  (d)  as 
paragraph  (e). 

■  c.  Revise  paragraph  (c)  and  add 
paragraph  (d)  to  read  as  follows: 

§4245.3     Notice  of  insolvency. 

*  *  •  *  » 

(c)  Delivery  to  PBGC—(1)  Method  of 
filing.  The  PBGC  applies  the  rules  in 
subpart  A  of  part  4000  of  this  chapter 
to  determine  permissible  methods  of 
filing  the  notice  of  insolvency. with  the 
PBGC  under  this  part. 

(2)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
notice  of  insolvencv  under  this  part  was 
filed  with  the  PBGC. 

(d)  Deliver}'  to  interested  partie^^—{'i] 
Method  of  issuance.  The  PBGC  applies 
the  rules  in  subpart  B  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  issuance  of  the  notice  of 
insolvency  to  mterested  parties.  In 
addition  to  the  methods  permitted 
under  subpart  B  of  part  4000.  the  plan 
sponsor  may  notify-  interested  parties, 
other  than  participants  and  beneficiaries 
who  are  in  pay  status  when  the  notice 

is  required  to  be  delivered,  by  posting 
the  notice  at  participants'  work  sites  or 
publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

(2)  Issuance  date.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
the  notice  of  insolvency  was  issued. 


§4245.4     [Amended] 

■  62.  Amend  the  uitroductorv  language 
of  paragraph  (b)  by  removing  the  words 
"an  interested  partv,  as  defined  in 
§  4245.3(d)"  and  adding  in  their  place 
the  words  "interested  parties,  as  defined 
in  §  4245.3(e)". 


§4245.5     [Amended] 

■  63.  Amend  §4245.5  as  follows: 

■  a.  In  the  first  sentence  of  paragraph  (a), 
remove  the  words  "interested^arties,  as 
defined  in  §  4245.3(d)"  and  add  in  their 
place  the  words  "interested  parties,  as 
defined  in  §4245. 3(e)". 

■  b.  Revise  paragraph  (d)  and  add 
paragraph  (e)  to  read  as  follows: 

§4245.5     Notice  of  insolvency  benefit  level 

'  •  «  *  * 

(d)  Delivery  to  PBGC—{1)  Method  of 
filing.  The  PBGC  applies  the  rules  in 
subpart  A  of  part  4000  of  this  chapter 
t(j  determine  permissible  methods  of 
filing  a  notice  of  insolvencv  benefit 
level  with  the  PBG(J  under  this  part. 

(2)  Filing  date.  The  PBGC  applies  the 
rules  in  subpart  C  of  part  4000  of  this 
chapter  to  determine  the  date  that  a 
notice  of  insolvency  benefit  level  under 
this  part  was  filed  with  the  PBGC. 

(e)  Delivery  to  interested  parties — (1) 
Method  of  issuance.  The  PBGC  applies 
the  rules  in  subpart  B  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  issuance  of  the  notice  of 
insolvency  benefit  levels  to  interested 
parties.  In  addition  to  the  methods 
permitted  under  subpart  B  of  part  4000, 
the  plan  sponsor  may  notify  interested 
parties,  other  than  participants  and 
beneficiaries  who  are  in  pay  status  or 
reasonably  expected  to  enter  pay  status 
during  the  insolvency  year  for  which 
the  notice  is  given,  by  posting  the  notice 
at  participants'  work  sites  or  publishing 
the  notice  in  a  union  newsletter  or  in  a 
newspaper  of  general  circulation  in  the 
area  or  areas  where  participants  reside. 
Notice  to  a  participant  shall  be  deemed 
notice  to  that  participant's  beneficiary 
or  beneficiaries. 

(2)  Issuance  date.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
the  notice  of  insolvency  benefit  levels 
was  issued. 

§4245.6     [Amended] 

■  64.  In  §  4245.6.  amend  the 
introductory  language  of  paragraph  (b) 
by  removing  the  words  'interested 
parties,  as  defined  in  §  4245.3(d)"  and 
adding  in  their  place  the  words 
"interested  parties,  as  defined  in 

§  4245.3(e)'. 

■  65.  Revise  §  4245.7  to  read  as  follows: 

§4245.7     PBGC  address. 

See  §  4000.4  of  this  chapter  for 
information  on  where  to  file. 

■  66.  Add  §  4245.8  to  read  as  follows: 

§4245.8     Computation  of  time. 

The  PBGC  applies  the  rules  in  subpart 
D  of  part  4000  of  this  chapter  to 


compute  any  time  period  for  filing  or 
issuance  under  this  part. 

PART  4281— DUTIES  OF  PLAN 
SPONSOR  FOLLOWING  MASS 
WITHDRAWAL 

■  67.  The  authority  citation  for  part  4281 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341a, 
1399(c)(1)(b),  and  1441. 

■  68.  Revise  §  4281 .3  to  read  as  follows: 

§4281.3     Filing  and  issuance  rules. 

(a)  Method  a]  filing.  The  PBGC  applies 
the  rules  in  subpart  A  of  part  4000  of 
this  chapter  to  determine  permissible 
methods  of  filing  with  the  PBGC  under 
this  part. 

(h)  Method  of  issuance.  See 
§  4281.32(c)  for  notices  of  benefit 
reductions.  §  4281.43(e)  for  notices  of 
insolvency,  and  §  4281.45(c)  for  notices 
of  insolvency  benefit  level. 

(c)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(d)  Date  of  issuance.  The  PBGC 
applies  the  rules  in  subpart  C  of  part 
4000  of  this  chapter  to  determine  the 
date  that  an  issuance  under  this  part 
was  provided. 

(e)  Where  to  file.  See  §  4000.4  of  this 
chapter  for  information  on  where  to  file. 

(f)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  or  issuance  under 
this  part. 

■  69.  Revise  paragraph  (c)  of  §  4281.32  to 
read  as  follows: 

§4281  32     Notices  of  benefit  reductions 


(c)  Method  of  issuance  to  interested 
parties.  The  PBGC  applies  the  rules  in 
subpart  B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
issuance  of  the  notice  of  benefit 
reduction  to  interested  parties.  In 
addition  to  the  methods  permitted 
under  subpart  B  of  part  4000,  the  plan 
sponsor  may  notify'  interested  parties, 
other  than  participants  and  beneficiaries 
who  are  in  pay  status  when  the  notice 
is  required  to  be  delivered  or  who  are 
reasonably  expected  to  enter  pay  status 
before  the  end  of  the  plan  year  after  the 
plan  year  in  which  the  amendment  is 
adopted,  by  posting  the  notice  at 
participants'  work  sites  or  publishing 
the  notice  in  a  union  newsletter  or  in  a 
newspaper  of  general  circulation  in  the 
area  or  areas  where  participants  reside. 
Notice  to  a  participant  shall  be  deemed 
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notice  to  that  participant's  beneficiary' 
or  beneficiaries. 


■  70.  Revise  paragraphs  (e)  and  (f)  of 
§4281.43  to  read  as  follows: 

§  4281 .43    Notices  of  insolvency  and 
annual  updates. 


(e)  Notices  of  insolvency — method  of 
issuance  to  interested  parties  The  PBGC 
applies  the  rules  in  subpart  B  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  issuance  of  the 
notice  of  insolvency.  In  addition  to  the 
methods  permitted  under  subpart  B  of 
part  4000,  the  plan  sponsor  may  notif\' 
interested  parties,  other  than 
participants  and  benehciaries  who  are 
in  pay  status  when  the  notice  is 
required  to  be  delivered,  by  posting  the 
notice  at  participants'  work  sites  or 
publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

(f)  Annual  updates — method  of 
issuance.  The  PBCiC  applies  the  rules  in 
subpart  B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
issuance  of  the  annual  update  to 
participants  and  beneficiaries.  In 
addition  to  the  methods  permitted 
under  subpart  B  of  part  4000.  the  plan 
sponsor  may  notifv  interested  parties  bv 
posting  the  notice  at  participants'  work 
sites  or  publishing  the  notice  in  a  union 
newsletter  or  in  a  newspaper  of  general 
circulation  in  the  area  or  areas  where 
participants  reside.  Notice  to  a 
participant  shall  be  deemed  notice  to 
that  participant's  beneficiary  or 
beneficiaries. 

■  71.  Revise  paragraph  (c)  of  §4281.45  to 
read  as  follows: 

§4281.45     Notices  of  insolvency  benefit 
level. 

***** 

(c)  Method  of  issuance.  The  notices  of 
insolvency  benefit  level  shall  be 
delivered  to  the  PBGC  and  to  plan 
participants  and  beneficiaries  in  pay 
status  or  reasonably  expected  to  enter 
pay  status  during  the  insolvency  year. 
The  PBGC  applies  the  rules  in  subpart 
B  of  part  4000  of  this  chapter  to 
determine  permissible  methods  of 
issuance  of  the  notice  of  insolvency 
benefit  levels  to  interested  parties. 


PART  4901— EXAMINATION  AND 
COPYING  OF  PENSION  BENEFIT 
GUARANTY  CORPORATION 
RECORD^ 

■  72.  Revise  the  authority  citation  for 
part  4901  to  read  as  follows: 

Authority:  5  U.S.C.  552.  29  U.S.C. 
1302(b)(3),  EO  12600,  52  FR  23781.  3  CFR, 
1987  Comp..  p.  235. 

■  73.  Add  §  4901.6  to  Subpart  A  to  read 
as  follows: 

§4901.6    Fling  rules;  computation  of  time. 

(a)  Filing  rules — (1)  Miere  to  file.  See 
§  4000.4  of  this  chapter  for  information 
on  where  to  file  a  submission  under  this 
part  with  the  PBGC. 

(2)  Method  of  filing.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part. 

■  74,  Revise  §  4901 .1 1  to  read  as  follows: 

§  4901 .1 1     Submittal  of  requests  for  access 
to  records. 

A  request  to  inspect  or  copy  any 
record  subject  to  this  subpart  shall  be 
submitted  to  the  Disclosure  Officer, 
Pension  Benefit  Guaranty  Corporation. 
Such  a  request  may  be  sent  to  the 
Disclosure  Officer  or  made  in  person 
between  the  hours  of  9  a.m.  and  4  p.m. 
on  any  working  day  in  the 
Communications  and  Public  Affairs 
Departmeot,  PBGC,  1200  K  Street.  NW., 
Suite  240,  Washington,  DC  20005-4026. 
To  expedite  processing,  the  request 
should  be  prominently  identified  as  a 
"FOIA  request." 

■  75.  Reviseparagraph(a)of  §4901.15  to 
read  as  follows: 

§  4901 .15    Appeals  from  denial  of  requests. 

(a)  Submittal  of  appeals.  If  a 
disclosure  request  is  denied  in  whole  or 
in  part  by  the  disclosure  officer,  the 
requester  may  file  a  written  appeal 
within  30  days  from  the  date  of  the 
denial  or.  if  later  (in  the  case  of  a  partial 
denial).  30  days  from  the  date  the 
requester  receives  the  disclosed 
material.  The  appeal  shall  state  the 
grounds  for  appeal  and  any  supporting 
statements  or  arguments,  and  shall  be 
addressed  to  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
See  §  4000.4  of  this  chapter  for 
information  on  where  to  file.  To 


expedite  processing,  the  words  "FOIA 
appeal"  should  appear  prominently  on 
the  request. 


■  76.  Revise  paragraphic)  of  §4901.33  to 
read  as  follows: 

§  4901 .33    Payment  of  fees. 


(c)  Late  payment  interest  charges.  The 
PBGC  may  assess  late  payment  interest 
charges  on  any  amounts  unpaid  by  the 
31st  day  after  the  date  a  bill  is  sent  to 
a  requester.  Interest  will  be  assessed  at 
the  rate  prescribed  in  31  U.S.C.  3717 
and  will  accrue  from  the  date  the  bill  is 
sent. 

PART  4902— DISCLOSURE  AND 
AMENDMENT  OF  RECORDS 
PERTAINING  TO  INDIVIDUALS  UNDER 
THE  PRIVACY  ACT 

■  77.  The  authority  citation  for  part  4902 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552a. 

■  78.  Revise  paragraphs  (a)  and  (b)  of 
§4902.3  to  read  as  follows: 

§  4902.3  Procedures  for  determining 
existence  of  and  requesting  access  to 
records. 

(a)  Any  individual  may  submit  a 
request  to  the  Disclosure  Officer. 
Pension  Benefit  Guaranty  Corporation, 
for  the  purpose  of  learning  whether  a 
system  of  records  maintained  bv  the 
PBGC  contains  any  record  pertaining  to 
the  requestor  or  obtaining  access  to  such 
a  record.  Such  a  request  may  be  sent  to 
the  Disclosure  Officer  or  made  in  person 
between  the  hours  of  9  a.m.  and  4  p.m. 
on  any  working  day  in  the 
Communications  and  Public  Affairs 
Department.  PBGC,  1200  K  Street,  NW.. 
Suite  240,  Washington,  DC  20005-4026. 

(b)  Each  request  submitted  pursuant 
to  paragraph  (a)  of  this  section  shall 
include  the  name  of  the  system  of 
records  to  which  the  request  pertains 
and  the  requester's  full  name,  home 
address  and  date  of  birth,  and  shall 
prominently  state  the  words,  "Privacy 
Act  Request."  If  this  information  is 
insufficient  to  enable  the  PBGC  to 
identify  the  record  in  question,  or  to 
determine  the  identity  of  the  requester 
(to  ensure  the  privacy  of  the  subject  of 
the  record),  the  disclosure  officer  shall 
request  such  further  identifving  data  as 
the  disclosure  officer  deems  necessary 
to  locate  the  record  or  to  determine  the 
identity  of  the  requester. 
***** 

■  79.  Revise  paragraph  (c)  of  §  4902.5  to 
read  as  follows: 
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§  4902.5     Procedures  for  requesting 
amendment  of  a  record. 

***** 

(c)  An  individual  who  desires 
assistance  in  the  preparation  of  a 
request  for  amendment  of  a  record  shall 
submit  such  request  for  assistance  in 
writing  to  the  Deputy  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
The  Deputy  General  Counsel  shall 
respond  to  such  request  as  promptly  as 
possible. 

■  80.  Revise  paragraph  (c)  of  §4902.6  to 
read  as  follows: 

§4902.6     Action  on  request  for  amendment 
of  a  record. 

***** 

(c)  An  mdividual  who  desires 
assistance  in  preparing  an  appeal  of  a 
denial  under  this  section  shall  submit  a 
request  to  the  Deputy  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
The  Deputy  General  Counsel  shall 
respond  to  the  request  as  promptly  as 
possible,  but  in  no  event  more  than  30 
days  after  receipt. 

■  81.  Revise  paragraph  (a)  of  §4902.7  to 
read  as  follows: 

§  4902.7     Appeal  of  a  denial  of  a  request  for 
amendment  of  a  record. 

(a)  An  appeal  from  a  denial  of  a 
request  for  amendment  of  a  record 
under  §  4902.6  shall  be  submitted, 
within  45  days  of  receipt  of  the  denial, 
to  the  General  Counsel.  Pension  Benefit 
.Guaranty  Corporation,  unless  the  record 
subject  to  such  request  is  one 
maintained  by  the  Office  of  the  General 
Counsel,  in  which  event  the  appeal 
shall  be  submitted  to  the  Deputy 
Executive  Director.  Pension  Benefit 
Guaranty  Corporation.  The  appeal  shall 
state  in  detail  the  basis  on  which  it  is 
made  and  shall  clearly  state  "Privacy 
Act  Request"  on  the  first  page.  In 
addition,  the  submission  shall  clearly 
state  "Privacy  Act  Request"  on  the 
envelope  (for  mail,  hand  delivery,  or 
commercial  delivery),  in  the  subject  line 
(for  e-mail),  or  on  the  cover  sheet  (for 
fax). 

***** 

■  82.  Add  §4902.10  to  read  as  follows: 

§4902.10     Filing  rules;  computation  of 
time. 

(a)  Filing  rules — (1)  Where  to  file.  See 
§  4000.4  of  this  chapter  for  information 
on  where  to  file  a  submission  under  this 
part  with  the  PBGC 

(2)  Method  of  tiling.  The  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  pari. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 


this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  filed 
with  the  PBGC. 

(b)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  for  filing  under  this  part. 

PART  4903— DEBT  COLLECTION 

■  83.  The  authority  citation  for  part  4903 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  13021b);  31  U.S.C. 
3701.  3711(0,  3720A;  4  CFR  part  102;  26  CFR 
301.6402-6. 

■  84.  Amend  §  4903.2  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§4903.2     General. 

***** 

(c)  The  PBGC  applies  the  rules  in 
subpart  A  of  part  4000  of  this  chapter 
to  determine  permissible  methods  of 
fding  with  the  PBGC  under  this  part. 
The  PBGC  applies  the  rules  in  subpart 
C  of  part  4000  of  this  chapter  to 
determme  the  date  that  a  submission 
under  this  part  was  filed  with  the  PBGC. 
See  §  4000.4  of  this  chapter  for 
information  on  where  to  file. 

(d)  The  PBGC  applies  the  rules  in 
subpart  D  of  part  4000  of  this  chapter  to 
compute  any  time  period  for  filing 
under  this  part. 

■  85.  Revise  paragraph  fb)(2)  of  §4903.24 
to  read  as  follows: 

§  4903.24     Request  for  offset  from  other 
agencies. 

*  *  *         * 

(b)  *  *   * 

(2)  All  such  requests  should  be 
directed  to  the  Director,  Financial 
Operations  Department.  See  §4000.4  of 
this  chapter  for  additional  information 
on  where  to  file. 


PART  4907— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

■  86.  The  authority  citation  for  part  4907 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794,  1302(b)(3). 

■  87.  Revise  paragraph  (c)  of  §4907.170 
to  read  as  follows; 

§4907  170     Compliance  procedures. 

***** 

(c)  The  Equal  Opportunity  Manager 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 

(l)  Where  to  file.  See  §4000.4  of  this 
chapter  for  information  on  where  to  file 
complaints  under  this  part. 


(2)  Method  of  filing.  Th^  PBGC 
applies  the  rules  in  subpart  A  of  part 
4000  of  this  chapter  to  determine 
permissible  methods  of  filing  with  the 
PBGC  under  this  part. 

(3)  Date  of  filing.  The  PBGC  applies 
the  rules  in  subpart  C  of  part  4000  of 
this  chapter  to  determine  the  date  that 
a  submission  under  this  part  was  fded 
with  the  PBGC. 

(4)  Computation  of  time.  The  PBGC 
applies  the  rules  in  subpart  D  of  part 
4000  of  this  chapter  to  compute  any 
time  period  under  this  part, 
***** 

Issued  in  Washington.  DC,  this  23rd  day  of 
October.  2003. 

Elaine  L.  Chao, 

Chairman.  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chairman  to  issue  this  final 
rule. 

lames  ).  Keightiey. 

Secretan,:  Board  of  Directors,  Pension  Benefit 

Guaranty  Corporation. 

|FR  Doc:.  03-27163  Filed  10-27-03;  8:45  am] 

BILLING  CODE  7708-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  501.  575.  597.  and  598 

Reporting,  Procedures  and  Penalties 
Regulations:  Iraqi  Sanctions 
Regulations:  Foreign  Terrorist 
Organizations  Sanctions  Regulations; 
Foreign  Narcotics  Kingpin  Sanctions 
Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Treasury'  Department's 
'  ):;;i  !    if  Foreign  Assets  Control 
( "OFAC")  is  issuing  a  final  rule  to 
amend  the  Reporting.  Procedures  and 
Penalties  Regulations,  Iraqi  Sanctions 
Regulations,  Foreign  Terrorist 
Organizations  Sanctions  Regulations, 
and  Foreign  Narcotics  Kingpin 
Sanctions  Regulations  (collectively,  the 
"Regulations ')  to  implement  the 
requirement  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  to  adjust  for  inflation  the 
maximum  amounts  of  the  civil 
monetary  penalties  that  may  be  assessed 
under  the  Regulations. 
EFFECTIVE  DATE:  October  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Civil  Penalties  Division,  tel.  202/ 
622-6140,  or  Chief  Counsel,  tel.  202/ 
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622-2410.  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
Washington.  DC  20220 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availabilitv 

This  file  is  available  for  dovvnload 
without  charge  in  ASCII  and  .^dobe 
Acrobat  readable  (*.PDF)  formats  at 
GPO  Access.  GPQ  Access  supports 
HTTP,  FTP,  and  Telnet  at 
fedhbs.access.gpn.onv.  It  may  also  he 
accessed  bv  modem  dialup  at  202/512- 
1387  followed  bv  tvping  ■7GO/FAC." 
Paper  copies  of  this  document  can  be 
obtained  by  calling  the  Government 
Printing  Office  at  202-,512-1530. 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  dovvnload  from 
the  Offices  Internet  Home  Page  at: 
http://lv^^^v. treas.gov/ofac  or  via  FTP  at 
ofacttp. trfas.gov.  Facsimiles  of 
information  are  available  through  the 
(Office's  24-hour  fax-on-demand  service: 
call  202/622-0077  using  a  fax  machine, 
a  fax  modem,  or  (within  the  United 
.States)  a  touch-tone  telephone. 

Background 

Sectifjn  4  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (   FCPIA  Act')  (Pub.  L.  101-410. 
104  Stat.  890;  28  U.S.C.  2461  note),  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  ("DCIA") 
(Pub.  L.  104-134,  110  Stat.  1321-373:  31 
U.S.C.  3701  note)),  requires  each 
Federal  agency  with  statutory  authority 
to  assess  civil  monetarv  penalties 
("CMPs")  to  adjust  those  CMPs  for 
inflation  according  to  a  formula 
described  in  section  5  of  the  FCPIA  Act. 
One  purpose  of  the  FCPIA  Act  is  to 
ensure  that  CMPs  continue  to  maintain 
their  deterrent  effect  through  periodic 
cost-of-living  based  adjustments.  The 
DCIA  amended  the  FCPIA  Act  to  require 
that  each  agency,  to  the  extent 
necessary,  issue  regulations  at  least 
every  ftiur  years  to  adjust  its  CMPs  for 
inflation. 

Section  5  of  the  FCPIA  Act  requires 
that  each  CMP  having  a  specified  or 
maximum  monetary  amount  provided 
for  by  Federal  law  be  increased  by  the 
percentage  by  which  the  Consumer 
Price  Index  for  all  urban  consumers 
("CPI").  published  by  the  Department  of 
Labor,  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  CP!  for  the  month  tif  June 
of  the  calendar  yiMr  in  which  the 
amount  of  the  CMP  was  last  set  or 
adjusted  pursuant  to  law.  The  statute 
im  hides  a  mechanism  for  rounding 
penalty  increases  and  limits  the  first 
inflation  adjustment  of  a  CMP  to  10 
percent  of  such  penalty. 


With  regard  to  rounding,  the  FCPIA 
Act  sets  out  penalty  ranges,  from 
amounts  less  than  or  equal  to  Si  00  to 
amounts  greater  than  5200,000,  and 
provides  different  dollar  multiples  for 
rounding  the  increase  in  each  penalty 
range.  Specifically,  section  5(a)  of  the 
FCPIA  Act  requires  that  any  increase  in 
a  CMP  be  rounded  to  the  nearest 
multiple  of; 

1.  SI  0  in  the  case  of  penalties  less 
than  or  equal  to  Si  00: 

2.  SlOO  in  the  case  of  penalties  greater 
than  $100  but  less  than  or  equal  to 

SI, 000; 

3.  Si, 000  in  the  case  of  penalties 
greater  than  $1 .000  but  less  than  or 
equal  to  SIO.OOO; 

4.  S5,000  in  the  case  of  penalties 
greater  than  510,000  but  less  than  or 
equal  to  5100,000; 

5.  510,000  in  the  case  of  penalties 
greater  than  5100,000  but  less  than  or 
equal  to  5200,000;  and 

6.  525,000  in  the  case  of  penalties 
greater  than  $200,000. 

OFAC  currently  is  authorized  to 
impose  CMPs  pursuant  to  five  statutes: 
The  Trading  with  the  Enemv  Act 
("TWEA")  (50  U.S.C.  App.  16);  the 
International  Emergency  EconoiiMcs 
Powers  Act  ("lEEPA")  (50  U.S.C.  1705); 
the  Iraq  Sanctions  Act  of  1990  ("ISA") 
(Pub.  L.  101-513,  104  Stat.  2049;  50 
U.S.C.  1701  note);  the  Antiterrorism  and 
Effective  Death  Penaltv  Act  of  1996 
("AEDPA")  (18  U.S.C.'2339B);  and  the 
Foreign  Narcotics  Kingpin  Designation 
Act  ("FNKDA")  (21  U.S.C.  1906).  The 
current  maximum  CMP  for  each  of  the 
first  four  statutes  was  last  adjusted  or  set 
by  statute  in  1996.  The  current 
maximum  CMP  under  the  FNKDA  was 
set  when  the  statute  was  enacted  in 
1999  and  has  not  yet  been  adjusted  for 
inflation. 

With  regard  to  those  CMPs  last 
adjusted  or  set  by  statute  in  1996,  the 
CPI  value  increased  from  156.7  for  June 
1996  to  179.9  for  June  2002,  resulting  in 
an  inflation  factor  of  1.148  (i.e.,  a  14.8 
percent  increase).  The  CMP  inflation 
factor  for  the  FNKDA  is  1.082  (i.e.,  an 
8.2  percent  increase),  calculated  using 
the  CPI  values  of  166.2  for  June  1999 
and  179.9  for  June  2002. 

The  original  maximum  CMP  of 
$50,000  under  TWEA  was  adjusted  for 
inflation  to  555,000  in  1996. 
Multiplying  the  current  penalty  of 
555,000  by  the  factor  of  1.148  resuUs  in 
563,140,  an  increase  of  58,140.  When 
that  number  is  rounded  to  the  nearest 
multiple  of  55,000,  as  required  by  the 
FCPIA  Act,  the  maximum  TWEA'-based 
CMP  per  violation  is  increased  to  the 
inflation-adjusted  amount  of  565,000. 

The  original  maximum  CMP  of 
510,000  under  lEEPA  was  adjusted  for 


inflation  to  $11,000  in  1996. 
Multiplying  the  current  penalty  of 
511 .000  by  the  factor  of  1 .148  results  in 
Si 2.628.  an  increase  of  51,628.  When 
that  number  is  rounded  to  the  nearest 
multiple  of  55,000,  as  required  by  the 
FCPIA  Act.  the  maximum  lEEPA-based 
CMP  per  violation  remains  511,000. 

The  original  maximum  CMP  of 
$250,000  under  ISA  was  adjusted  for 
inflation  to  $275,000  in  1996, 
Multiplying  the  current  penalty  of 
5275,000  by  the  factor  of  1.148  results 
in  $315,700.  an  increase  of  540,700. 
When  that  number  is  rounded  to  the 
nearest  multiple  of  525.000.  as  required 
by  the  FCPIA  Act.  the  maximum  ISA- 
based  CMP  per  violation  is  increased  to 
the  inflation-adjusted  amount  of 
5325,000. 

The  maximum  CMP  of  550.000  under 
AEDPA  was  set  by  statute  in  1996  and 
has  not  previously  been  adjusted  for 
inflation.  Multiplying  the  current 
penalty  of  550.000  by  the  factor  of  1.148 
results  in  $57,400.  an  increase  of  $7,400. 
When  that  number  is  rounded  to  the 
nearest  multiple  of  55,000.  as  required 
by  the  FCPIA  Act,  the  maximum 
AEDPA-based  CMP  per  violation  is 
increased  to  the  inflation-adjusted 
amount  of  555.000. 

The  maximum  CMP  of  51.000,000 
under  FNKDA  was  set  by  statute  in  1999 
and  has  not  previously  been  adjusted  for 
inflation.  Multiplving  the  current 
penalty  of  Si  .OOO^OOO  bv  the  factor  of 
1.082  results  in  51,082,000.  an  increase 
of  582.000.  When  that  number  is 
rounded  to  the  nearest  multiple  of 
525,000,  as  required  by  the  FCPIA  Act, 
the  maximum  FNKDA-based  CMP  per 
violation  is  increased  to  the  inflation- 
adjusted  amount  of  51.075,000. 

Executive  Order  12866.  Administrative 
Procedure  Act.  Regulatory  Flexibility 
Act,  and  Paperwork  Reduction  Act 

Because  the  regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C, 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Additionally, 
advance  notice,  public  comment,  and 
delayed  effectiveness  are  unnecessary 
because  the  regulations  merely  reflect 
adjustments  in  penalty  rates  required  by 
law  and  do  not  substantively  alter  the 
existing  regulatory  framework  or  in  any 
way  affect  the  terms  under  which  civil 
penalties  are  assessed  by  OFAC. 
Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 


Federal  Register /Vol.  68,  No.  208  '  Tue.'jdav.  October  28.  2003 'Rules  and  Regulation.' 


61361 


The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impo.se  information  collection 
requirements  that  would  require  the 
approval  of  the  (Jffic:*-  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects 

31  CFH  Part  501 

Administrative  practice  and 
procedure.  Banks.  Banking.  Blocking  of 
assets.  Foreign  trade,  Licensing, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Sanctions. 

31  CFR  Part  575 

Administrative  practice  and 
procedure.  Banks.  Banking.  Blocking  of 
assets.  Exports.  Foreign  trade. 
Humanitarian  aid.  Imports.  Iran.  Iraq, 
Oil  impcyrts.  Penalties.  Petroleum. 
Petroleum  products.  Reporting  and 
recordkeeping  requirements,  Sanctions, 
Specially  designated  nationals. 
Terrorism,  Travel  restrictions. 

31  CFR  Part  597 

Administrative  practice  and 
procedure.  Banks,  Banking.  Blocking  of 
assets.  Foreign  terrorist  organizations, 
Penalties.  Reporting  and  recordkeeping 
requirements,  Sanctions,  Terrorism, 
Transfer  of  Assets. 

31  CFR  Part  598 

Administrative  practice  and 
procedure,  Banks.  Banking.  Blocking  of 
assets.  Narcotics  trafficking.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Sanctions.  Significant 
foreign  narcotics  traffickers.  Specially 
designated  narcotics  trafficker.  Transfer 
of  Assets. 

■  For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
as  follows: 

PART  501— REPORTING. 
PROCEDURES  AND  PENALTIES 
REGULATIONS 

■  1 .  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  2332d;  21  U.S.C. 
1901-1908;  22  U.S.C.  287c:  22  U.S.C. 
2370(a):  31  U.S.C.  321(b);  50  U.S.C.  1701- 
1706;  50  U.S.C.  App.  1-44;  Pub.  L.  101-410. 
104  Stat.  890  (28  U.S.C.  2461  note);  E.O. 
9193,  7  FR  5205.  3  CFR,  1938-1943  Comp.. 
p.  1174;  E.O.  9989.  13  FR  4891.  3  CFR.  1943- 
1948  Comp..  p.  748:  E.O.  12854,  58  FR  36587, 
3  CFR.  1993  Comp..  p.  614. 

Subpart  D — Trading  With  the  Enemy 
Act  (TWEA)  Penalties 

■  2.  Section  501.701  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 


§501.701     Penalties 

(a)  *   *   * 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  civil  penalty  of  not  more  than 
565,000  per  violation  on  any  person 
who  violates  any  license,  order,  or 
regulation  issued  under  TWEA. 

Note  to  paragraph  (a)(3).  The  current 
565,000  civil  penally  cap  may  be  adjusted  for 
infjation  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990. 


PART  575— IRAQI  SANCTIONS 
REGULATIONS 

■  1 .  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301:  18  U.S.C.  2332d: 
22  U.S.C.  287c;  Pub.  L.  101-410.  104  Stat. 
890  (28  U.S.C.  2461  note);  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651,  1701-1706:  Pub.  L. 
101-513,  104  Stat.  2047-2055  (50  U.S.C. 
1701  note);  E.O.  12722.  55  FR  31803,  3  CFR. 
1990  Comp.,  p.  294;  E.O.  12724.  55  FR  33089, 
3  CFR,  1990  Comp..  p.  297;  E.O.  12817,  57 
FR  48433,  3  CFR,  1992  Comp.,  p.  317;  E.O. 
13290.  68  FR  14307.  March  20,  2003. 

Subpart  G — Penalties 

■  2.  Section  575.701  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(1)  to  read  as  follows: 

§  575.701     Penalties. 

(a)  Section  586E  of  the  Iraq  Sanctions 
Act  of  1990  (Public  Law  101-513,  104 
Stat.  2049:  50  U.S.C.  1701  note),  as 
adjusted  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-410.  as  amended. 
28  U.S.C.  2461  note),  provides  that, 
notwithstanding  section  206  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  l'705)  and  section 
5(b)  of  the  United  Nations  Participation 
Act  of  1945  (22  U.S.C.  2d7c(b]): 

(1)  A  civil  penalty  of  not  to  exceed 
S325.000  per  violation  may  be  imposed 
on  any  person  who,  after  the  enactment 
of  this  Act,  violates  or  evades  or 
attempts  to  violate  or  evade  Executive 
Order  Number  12722.  12723,  12724,  or 
12725,  or  any  license,  order,  or 
regulation  issued  under  any  such 
Executive  Order; 

Note  to  paragraph  (a)(1).  The  current 
3325,000  civil  penalty  cap  may  be  adjusted 
for  inflation  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990. 


PART  597— FOREIGN  TERRORIST 
ORGANIZATIONS  SANCTIONS 
REGULATIONS 

■  1  The  authority  citation  for  part  597  is 
revised  to  read  as  follows: 


Authority:  31  U.S.C.  321(b);  Pub.  L.  101- 
410,  104  Slat.  890  (28  U.S.C.  2461  note);  Pub. 
L.  104-132,  110  Stat.  1214,  1248-53  (8  U.S.C. 
1189.  18  U.S.C.  2339B). 

Subpart  G — Penalties 

■  2.  Section  597.701  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§597.701     Penalties. 
***** 

(b)  Attention  is  directed  to  18  U.S.C. 
2339B(b).  as  added  by  Public  Law  104- 
132.  110  Stat.  1250-1253,  section  303, 
which,  as  adjusted  pursuant  to  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410,  as  amended,  28  U.S.C.  2461  note), 
provides  that,  except  as  authorized  by 
the  Secretary  of  the  Treasury,  any 
financial  institution  that  knowingly  fails 
to  retain  possession  of  or  maintain 
control  over  funds  in  which  a  foreign 
terrorist  organization  or  its  agent  has  an 
interest,  or  to  report  the  existence  of 
such  funds  in  accordance  with  these 
regulations,  shall  be  subject  to  a  civil 
penalty  in  an  amount  that  is  the  greater 
of  $55,000  per  violation,  or  twice  the 
amount  of  which  the  financial 
in.stitution  was  required  to  retain 
possession  or  control. 

Note  to  paragraph  (b).  The  current  S55.000 
civil  penalty  cap  may  be  adjusted  for 
inflation  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990. 


PART  598— FOREIGN  NARCOTICS 
KINGPIN  SANCTIONS  REGULATIONS 

■  1.  The  authority  citation  for  part  598 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301:  21  U.S.C.  1901- 
1908;  31  U.S.C.  321(b):  Pub.  L.  101^10,  104 
Stat.  890(28  U.S.C.  2461  note). 

Subpart  G— Penalties. 

■  2.  Section  598.701  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(3)  to  read  as  follows: 

§598.701     Penalties. 

(a)  Attention  is  directed  to  section  807 
of  the  Foreign  Narcotics  Kingpin 
Designation  Act.  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  rule,  or  regulation  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of 
Treasur\'  pursuant  to  this  part  or 
otherwise  under  that  Act.  Section  807  of 
the  Foreign  Narcotics  Kingpin 
Designation  Act,  as  adjusted  pursuant  to 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Public  Law 
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101-410.  as  amended,  28  U.S.C.  2461 
note),  provides  that: 

***** 

(.3)  A  (  ivil  penalty  not  to  exceed 
Sl.07.S,nOO  per  violation  may  be 
imposed  by  the  Secretarv  of  the 
Treasury  on  any  person  who  violates 
any  license,  order,  rule,  or  regulation 
issued  in  compliance  with  the 
provisions  of  the  Foreign  Narcotics 
Kingpin  D(?signation  Act. 

.\ote  to  paragraph  (a)(3).  The  current 
SI  .075,000  civil  penalty  cap  may  be  adjusted 
for  inflation  pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990. 


Hated:  October  1.  2003. 
R.  Richard  Newcomb, 
Ihrt'ctor.  <  ))fice  of  Foreign  Assets  Control. 

Approved:  October  15,  2003. 
juan  C.  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes).  Department 
of  the  Treasury. 
(FR  Poc.  03-27074  Filed  10-23-03;  2:56  pml 

BILLING  CODE  4810~25-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  575 

Removal  of  Certain  Provisions  of  the 
Iraqi  Sanctions  Regulations; 
Interpretive  Guidance 

agency:  Office  of  Foreign  Assets 
f^ontrnl.  Treasury. 
ACTION:  Interim  final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  COFAC')  of  the  Department  of 
the  Treasury  is  amending  the  Iraqi 
Sanctions  Regulations  to  remove 
provisions  that  preceded  the  substantial 
lifting  of  economic  sanctions  in  late 
May  2003.  OFAC  also  is  publishing 
interpretive  guidance  concerning 
secondarv-market  transactions  in  Iraqi 
debt. 

DATES:  Effective  October  28,  2003. 

Written  comments  must  be  received  no 
later  than  December  29,  2003. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  Records. 
ATTN:  Request  for  Ciomments.  Office  of 
Foreign  Assets  Control.  Department  of 
th(>  Treasury,  l.'iOO  Pennsylvania 
Avenue.  NVV,  Washington.  DC  20220, 
•Mtt-rnatively.  comments  mav  be 
submitted  via  facsimile  to  the  Chief  of 
Records  at  202/622-1657  or  via  OFAC's 
Web  site  <http://vvw\\  trpas-.gov/offices/ 
eotffc/ofacf  comment. htnth. 
FOR  FURTHER  INFORMATION  CONTACT: 
OFAC's  Chief  of  Licensing,  tel.  202/ 


622-2480,  Chief  of  Polic>'  Planning  and 
Program  Management,  tel,  202/622- 
2500,  or  Chief  Counsel,  tel.  202/622- 
2410. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2,  1990,  the  President 
issued  Executive  Order  12722,  declaring 
a  national  emergency  with  respect  to 
Iraq.  This  order  was  issued  under  the 
authority  of,  inter  alia,  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.).  the  National 
Emergencies  Act  (50  U.S.C.  1601  et 
seg.),  and  section  301  of  title  3  of  the 
U.S.  Code  and  imposed  economic 
sanctions,  including  a  complete  trade 
embargo,  v»ith  respect  tolraq.  In 
keeping  with  United  Nations  Security 
Council  Resolution  661  of  August  6, 
1990,  and  under  the  United  Nations 
Participation  Act  (22  U,S.C.  287c),  the 
President  also  issued  Executive  Order 
12724  of  August  9,  1990,  which 
imposed  additional  restrictions.  The 
Iraqi  Sancdons  Regulations,  31  CFR  part 
575  (the  "Regulations"),  implement 
Executive  Orders  12722  and  12724  and 
are  administered  by  the  Treasury 
Departments  Office  of  Foreign  Assets 
Control  ("OFAC"). 

On  May  22.  2003.  the  United  Nations 
Security  Council  adopted  Resolution 
1483,  whidi  substantially  lifted  the 
multilateral  economic  sanctions  with 
respect  to  Iraq.  On  May  23,  2003.  OFAC 
issued  a  general  license  that  reflected 
Resolution  1483  by  authorizing  most 
transactions  that  had  been  prohibited  bv 
the  Regulations.  This  general  license 
was  published  in  the  Federal  Register 
on  June  27,  2003,  as  new  section 
575.533  of  Ihe  Regulations  (68  FR 
38188-38190). 

Section  375.533  supercedes  prior 
substantive  licensing  provisions  of  the 
Regulations.  OFAC  is  removing  and 
reserving  pirevious  substantive  licensing 
provisions — i.e..  sections  575.505, 
575.506,  575.507,  575.508,  575.509, 
575.510,  575.511,  575.513,  575.514, 
575.517,  575.518,  575.519,  575.520, 
575.521,  575.522,  575.523,  575.524, 
575.525,  575.526,  575.527,  575.528, 
575.529,  575.530,  575.531,  and 
575.532 — in  an  effort  to  clarify  that  the 
operative  authorization  now  appears  in 
section  575.533. 

OFAC  also  is  removing  certain 
definitions  that  are  no  longer  relevant 
because  they  pertain  to  other  regulatory 
provisions  that  have  been  removed.  The 
following  outdated  definitions  are  being 
removed:  section  575.307  (defining 
"Government  of  Kuwait"),  section 
575.325  (defining  "986  Escrow 
Account"  and  "United  Nations  Iraq 


Account,"  both  of  which  refer  to  a 
defunct  account),  and  sections  575.327 
and  573.328  (defining  "Memorandum  of 
Understanding"  and  "Guidelines.  '  both 
of  which  refer  to  outdated  procedures 
for  approving  certain  transactions 
invoK'ing  Iraq). 

OFAC  expects  to  make  other 
conforming  amendments  to  the 
Regulations  in  the  near  future  and 
welcomes  public  comments  on  this 
endeavor. 

OFAC  also  is  publishing  interpretive 
guidance  concerning  the  scope  of 
section  575.533.  The  new  section 
575.419  published  today  describes  the 
circumstances  in  which  U.S.  persons 
may  trade  in  Iraqi  commercial  or 
sovereign  debt. 

Request  for  Comments 

Because  these  regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delav  in 
effective  date,  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  addressed  in  these 
regulations,  they  are  being  issued  in 
interim  form  and  comments  will  be 
considered  in  the  development  of  a  final 
rule.  Accordingly.  OFAC  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest  possible 
time  to  permit  the  fullest  consideration 
of  their  views.  Comments  may  address 
the  impact  of  the  regulations  on  the 
submitter's  activities,  whether  of  a 
commercial,  non-commercial  or 
humanitarian  nature,  as  well  as  changes 
that  would  improve  the  claritv  and 
organizaticm  of  the  regulati(ms. 

The  period  for  submission  of 
comments  will  close  December  29, 
2003.  The  address  for  submitting 
comments  appears  near  the  beginning  of 
this  document.  OFAC  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  OFAC 
will  not  accept  public  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  submission  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  anv  other 
reason.  OFAC  will  return  such  a 
submission  to  the  originator  without 
considering  the  comments  in  the 
development  of  final  regulations.  In  the 
interest  of  accuracy  and  completeness, 
OFAC  requires  comments  in  written 
form. 
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All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  regulations  will  be 
made  available  not  sooner  than  Januar)^ 
26.  2004  and  will  be  obtainable  from 
OFAC's  Web  site  httpy'/wiuwtreas.gov/ 
ofac.  If  that  service  is  unavailable, 
written  requests  for  copies  mav  be  sent 
to  Office  of  Foreign  Assets  Control.  U.S. 
Department  of  the  Treasurv.  1500 
PennsvK  ania  Ave,  N\V.  Washington,  DC 
20220.  Attn;  Chief,  Records  Division. 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register  By  modem,  dial  202/ 
512-1387  and  type -/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web,  Telnet,  or  FTP 
protocol  is  fedbhs.access.gpo.gov  This 
document  and  additional  information 
concerning  OFAC  are  available  from 
OFAC's  Web  site  http:/hnvw.treas.gov/ 
ofac. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  these  regulations  can  be  found  in  31 
CFR  part  501.  Pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507].  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1505- 
0164. 

List  of  Subjects 

31  CFR  Part  575 

Administrative  practice  and 
procedure,  Banks,  banking.  Blocking  of 
assets.  Exports,  Foreign  trade. 
Humanitarian  aid.  Imports.  Iran.  Iraq. 
Oil  imports.  Penalties.  Petroleum. 
Petroleum  products.  Reporting  and 
recordkeeping  requirements.  Specially 
designated  nationals.  Terrorism.  Travel 
restrictions. 

■  For  the  reasons  stated  in  the  preamble, 
31  CFR  part  575  is  amended  as  set  forth 
below: 

PART  575— IRAQI  SANCTIONS 
REGULATIONS 

■  1 .  The  authority  citation  for  3 1  CFR 
part  575  continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2332d: 
22  I  .S.C.  2'87c;  Pub.  L.  101-410,  104  Stat. 
890  (28  U.S.C.  2461  note):  31  U.S.C.  321(b): 
50  U.S.C.  1601-1651,  1701-1706;  Pub.  L. 
101-513,  104  Stat.  2047-2055  (50  U.S.C. 
1701  note);  E.O.  12722,  55  FR  31803,  3  CFR, 


1990  Comp..  p.  294:  E.O.  12724.  55  FR  JJuay 
3  CFR.  1990  Comp..  p.  297;  E.O.  12817.  57 
FR  48433,  3  CFR,  1992  Comp.,  p.  317. 

Subpart  C — General  Definitions 

§§575.307.  575.325.  575.327  and  575.328 
[Removed  and  reserved] 

■  2.  Remove  and  reserve  §§  575.307, 
575.325.  575.327.  and  575.328. 

Subpart  D — Interpretations 

■  3.  Add  a  new  §  575.419  to  subpart  D  to 
read  as  follows: 

§575.419    Transactions  in  Iraqi  debt. 

Section  575.533  authorizes  U.S. 
persons  to  trade  in  Iraqi  commercial  or 
sovereign  debt  in  secondary  markets, 
subject  to  the  following  conditions: 

(a)  Such  debt  was  not  held  in  the 
United  States  or  within  the  possession 
or  control  of  a  U.S.  person  as  of  Mav  23, 
2003.  see  §  575.533(b)(1),  (c):  and 

(b)  Unless  licensed  or  otherwise 
authorized  by  the  Office  of  Foreign 
Assets  Control,  no  U.S.  person  is 
permitted  to  enter  into  any  transaction, 
including  an  attempt  to  collect  on  debt, 
with  persons  or  organizations 
determined  by  the  Director  of  the  Office 
of  Foreign  Assets  Control  to  be  included 
within  §  575.306,  persons  on  the 
Defense  Department's  55-person  Watch 
List,  or  persons  identified  by  the  661 
Committee  pursuant  to  paragraphs  19 
and  23  of  United  Nations  Security 
Council  Resolution  1483.  adopted  May 
22.  2003.  .see  §575. 533(b)(3). 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§§575.505— 575.511.  575.513.  575.514. 
575.517-575.532     [Removed  and  reserved] 

■  4.  Remove  and  reserve  §§  575.505, 
575.506.  575.507,  575.508,  575.509, 
575.510,  575.511,  575.513.  575.514. 
575.517,  575.518,  575.519,  575.520. 
575.521,  575.522,  575.523,  575.524. 
575.525,  575.526,  575.527,  575.528, 
575.529,  575.530,  575.531.  and  575.532. 

Dated:  September  9.  2003. 
R.  Richard  Newcomb. 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  October  15.  2003. 
Juan  C.  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes).  Department 
of  the  Treasury. 

[FR  Doc.  03-27073  Filed  10-23-03;  2:13  pm] 

BILLING  CODE  4810~25-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Pari  117 

[CGD05-03-050] 
RIN  1625-AA-09 

Drawbridge  Operation  Regulations: 
Great  Channel  Between  Stone  Harbor 
and  Nummy  Island.  NJ 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporar)'  final  rule. 

summary:  The  Commander.  Fifth  Coast 
Guard  District,  is  temporarily  changing 
the  regulations  governing  the  operation 
of  the  Cape  May  Bridge  across  Great 
Channel  at  mile  0.7  between  Stone 
Harbor  and  Nummy  Island.  New  Jersey. 
The  bridge  area  will  be  closed  to 
navigation  beginning  8  a.m.  on  October 
16,  2003.  through  11  p.m.  on  Mav  14, 
2004.  This  closure  is  necessary  to 
facilitate  extensive  mechanical 
rehabilitation  and  to  maintain  the 
bridge's  operational  integrity. 
DATES:  This  temporary'  rule  is  effective 
from  8  a.m.  on  October  16.  2003,  to  11 
p.m  on  May  14,  2004. 
ADDRESSES:  Comments  and  materials 
received  irorH  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD05-03-050)  and  are 
available  for  inspection  or  copying  at 
the  Commander  (oan-b).  Fifth  Coast 
Guard  District,  Federal  Building,  4th 
Floor.  431  Crawford  Street,  Portsmouth. 
Virginia  23703-5004.  between  8  a.m. 
and  4  p.m.,  Monday  through  Fridav, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Bonenberger.  Bridge 
Management  Specialist,  Fifth  Coast 
Guard  Di'^trirt.  at  ("^5"''  '^08-6227. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  June  11,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Drawbridge  Operation 
Regulations;  Great  Channel  Between 
Stone  Harbor  and  Ni!mm\  Island.  New- 
Jersey"  in  the  Federal  Register  (68  FR 
34877).  We  received  no  comments  on 
the  proposed  rule.  No  public  hearing 
was  requested  nor  held. 

Good  Cause  for  .Making  Rule  Effective 
in  Less  Than  30  Days 

Coder  5  L '.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  .^  30  day  delayed  effective 
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date  is  unnecessary'  because  the  bridge 
in  question  has  not  opened  for  vessel 
traffic  in  over  five  yfars,  and  has  only 
opened  twice  in  the  last  nine  years. 
Further,  there  were  no  public  comments 
during  the  60-day  comment  period,  and 
mariners  have  alternative  routes  around 
this  drawbridge  during  the  temporary 
closure. 

Background  and  Purpose 

Cape  May  County  Department  of 
Public  Works  (CMC)  owns  and  operates 
the  County  of  Cape  May  Bridge  across 
Great  Channel.  The  bridge  is  located 
between  Stone  Harbor  and  Nummy 
Island,  New  [ersev.  The  current 
regulations  set  out  in  3.3  CFR  117.720 
require  the  draw  to  open  on  signal 
except  from  May  15  through  October  1,5 
from  10  p.m.  to  6  a.m.,  the  draw  need 
onlv  open  if  at  least  four  hours  notice 
has  been  given.  From  October  16 
through  May  14,  the  draw  need  only 
open  if  at  least  24  hours  notice  has  been 
given. 

Agate  Construction  Company,  on 
behalf  of  CMC,  has  requested  a 
temporary  change  to  the  existing 
regulations  for  the  Countv  of  Cape  May 
Bridge  to  facilitate  necessary  repairs. 
The  repairs  consist  of  extensive 
mechanical  rehabilitation  of  the  bascule 
span.  To  facilitate  the  repairs,  the 
bascule  span  will  be  locked  in  the 
closed  position  to  vessels  from  8  a.m.  on 
October  15.  2003,  through  11  p.m.  on 
May  14,  2004. 

The  Coast  Guard  reviewed  the  bridge 
logs  for  the  last  10  years.  From  October 
16  to  May  14.  the  current  regulation 
requires  the  draw  need  only  open  if  at 
least  24  houiS  notice  is  given.  From 
1993  to  2002.  the  drawlogs  revealed 
only  two  openings  were  provided 
between  October  15  and  May  14.  The 
earliest  and  latest  opening  dates 
occurred  May  15,  1998,  and  November 
6,  1994,  respectively.  Also,  the  bridge  is 
not  landlocked  on  either  side  of  Great 
Channel  providing  alternate  vessel 
access  to  the  Atlantic  Ocean,  to  the 
south,  and  to  the  New  Jersey 
Intracoastal  Waterway,  to  the  north. 
Therefore,  vessels  will  not  be  negatively 
impacted  bv  this  proposal. 

Regulatory  Evaluation 

The  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

This  conclusion  was  based  on  the  fact 
that  the  change  will  have  a  very  limited 
impact  on  maritime  traffic  transiting 
this  area.  Mariners  can  plan  their 
transits  by  using  alternate  routes  to  gain 
access  to  larger  bodies  of  water. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  even 
though  the  rule  closes  this  small  area  to 
mariners,  they  will  not  be  land-locked  at 
either  end  and  will  be  able  to  plan  their 
transits  by  using  available  alternate 
routes,  I 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  In  our 
notice  of  proposed  rulemaking,  we 
provided  a  point  of  contact  to  small 
entities  who  could  answer  questions 
concerning  proposed  provisions  or 
options  for  compliance. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S,C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 


determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  signific:ant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
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Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  State  of  Energv 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(N'EPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (32)(e)  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule 
temporarily  changes  the  operating 
regulations  for  a  drawbridge. 

List  of  Subjects  in  33  CFR  Part  1 1 7 
Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 

CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499,  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.0.5-1  (g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

■  2.  From  October  16.  2003.  through  May 
14,  2004,  4}  117.720(b)  is  temporarily 
suspended  and  a  new  paragraph  (c)  is 
added  to  read  as  follow^s: 

§117.720     Great  Channel 

(c)  From  8  a.m.  on  October  16,  2003. 
until  11  p.m.  on  May  14,  2004,  the  draw 
of  the  County  of  Cape  May  Bridge,  mile 
0.7,  between  Stone  Harbor  and  Nummy 
Island  need  not  open  for  the  passage  of 
vessels. 

Dated:  October  16,  2003. 
Ben  R.  Thomason  III, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District. 
[FR  Doc.  03-27126  Filed  10-27-03;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-03-166] 
RIN  1625-AAOO 

Safety  Zone;  Hatteras  Island.  NC 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporar\'  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  vicinity 
of  a  newly  created  breach  in  Hatteras 
Island.  NC.  caused  by  heavy  surf  during 
Hurricane  Isabel.  The  U.S.  Army  Corps 
of  Engineers  will  be  conducting 
dredging  and  filling  operations  to  close 
the  newly  created  breach.  A  safety  zone 
is  needed  to  prevent  vessels  from 
traveling  on  the  waters  in  the  breach 
during  the  dredging  and  fdling 
operations. 

DATES:  This  rule  is  effective  from  12 
noon  on  October  17.  2003,  to  5  p,m.  on 
November  1,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD05-03- 
166  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safetv 
Office.  Wilmington.  NC  between  8  a.m. 
and  3:30  p.m..  Monday  through  Friday. 
except  Federal  hnjidav; 
FOR  FURTHER  INFORMATION  CONTACT; 
Lieutenant  Commander  Chuck  Roskam. 
Project  Officer.  USCG  MSO  Wilmington, 
telephone  number  (910)  772-2200. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C,  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  Coast 
Guard  believes  that  the  hazards 
associated  with  the  situation  are  so 
severe  that  immediate  action  is 
necessan,'  to  prevent  loss  of  property, 
serious  injury,  or  loss  of  life.  Under  5 
U.S.C.  553(dj(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  davs  after 
publication  in  the  Federal  Register 
Allowing  for  a  comment  period  is 
impracticable  and  contrary  to  the  public 
interest,  since  immediate  action  is 
needed  to  protect  mariners  against 
potential  hazards  associated  with  the 
dredging  and  filling  operations  at 
Hatteras  Island.  However,  notification 
will  be  made  to  affected  mariners  via 
marine  information  broadcasts,  and 


direct  contact  with  agents  and  vessels 
affected  by  this  regulation. 

Background  and  Purpose 

Hurricane  Isabel  eroded  a  section  of 
Hatteras  Island.  NC.  in  effect  creating  a 
breach  allowing  waters  to  flow  between 
the  Pamlico  Sound  and  the  Atlantic 
Ocean.  Since  the  storm,  local  county 
government  authorities  and  the  U.S. 
Army  Corps  of  Engineers  (ACOE)  have 
been  working  to  re-establish  road  access 
to  the  entire  Island.  To  accomplish  this 
goal,  the  ACOE  is  planning  to  conduct 
operations  to  fill  the  breach.  These 
around-the-clock  operations,  with 
associated  dredge  piping  and  vessels 
operating  will  present  dangers  to  vessels 
and  persons  operating  in  the  area.  The 
Captain  of  the  Port  Wilmington.  NC,  is 
creating  a  safety  zone  in  order  to  ensure 
the  safety  of  workers,  and  persons  and 
vessels  that  might  wish  to  transit  the 
area.  The  safety  zone  will  serve  to 
prevent  vessels  and  persons  from 
entering  the  area,  and  thus  serve  to  keep 
the  public  safe  from  the  potential 
hazards  associated  with  the  dredging 
and  filling  operations. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  this 
safety  zone  at  the  new  breach  in 
Hatteras  Island.  NC.  in  order  to  protect 
vessels  and  persons  from  dangers 
associated  with  an  ACOE  dredging  and 
filling  project.  Subsequent  to  Hurricane 
Isabel  causing  this  new  breach,  boaters 
continue  to  make  attempts  to  cross 
through  this  new  opening  between 
Pamlico  Sound  and  the  Atlantic  Ocean. 
Having  a  safety  zone  in  place  would 
serve  to  keep  boaters  out  of  this  area 
while  the  ACOE  conducts  its  dredging 
and  filling  operations. 

Regulator)-  Evaluation 

This  rule  is  not  a  "significant 
regulator)'  action"  under  section  3{f)  of 
Executive  Order  12866,  Regulatory  " 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator)-  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Based  on  the  fact  that  this  new- 
passage  between  the  Pamlico  Sound  and 
the  Atlantic  Ocean  did  not  exist  until 
the  passage  of  Hurricane  Isabel,  and  the 
U.S.  Army  Corps  of  Engineers  intends  to 
close  the  inlet,  this  rule  will  not  have  a 
significant  impact.  Any  hardships 
experienced  by  persons  or  vessels  are 
outweighed  by  the  interest  in  protecting 
the  public,  vessels,  and  vessel  crews 
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from  the  potentially  devastating 
consequences  of  the  hazard  presented 
by  the  dredging  and  filling  operations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C;.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  mainly  recreational 
boaters  who  may  wish  to  transit  the  new 
breach  between  the  Pamlico  Sound  and 
the  Atlantic  Ocean.  The  body  of  water 
filling  the  breach  did  not  exist  prior  to 
the  passage  of  Hurricane  Isabel,  and  the 
U.  S.  Armv  Corps  of  Engineers  intends 
to  close  the  inlet.  No  small  entities  have 
become  accustomed  to  using  this  new 
bodv  of  water;  therefore  this  rule  will 
not  have  a  significant  impact.  Any 
hardships  experienced  by  persons  or 
vessels  are  outweighed  by  the  interest  in 
protec:ting  the  public,  vessels,  and 
vessel  crews  from  the  potentially 
devastating  consequences  of  the  hazard 
presented  by  the  dredging  and  filling 
operations 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annudllv  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REC^FAlR  (1-888-734-3247) 

Collection  of  Information 

This  rule  c  rills  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Exec;utive  Oder  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
impiii  ations  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Goverrunental  Actions  and 
Interference  with  C^onstitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 


energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  1321 1. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmental 
Analvsis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
will  be  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231:  46  U.S.C. 
Chapter  701:  50  U.S.C.  Ifll.  195:  33  CFR 
1.05-l(g),  6.04-1,  6.04-(i,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064:  Department  of 
Homeland  Security  Delegation  No.  0170.1 

■  2.  Add  temporary  §165.T05-150  to  ' 
read  as  follows: 

§  1 65.T05-1 50    Safety  Zone:  Hatteras 
Island,  NC. 

(a)  Location.  The  following  area  is  a 
safety  zone;  waters  of  the  Pamlico 
Sound  and  the  Atlantic  Ocean  within  a 
rectangle  shaped  area  defined  bv  the 
coordinates  35°13.3'N,  75°39.2''W; 
35°13.3'N,  75'=40.3'W:35°12.8'N, 
75'=40.3' W;  and  35,^12.8' W,  75°39.2'W. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply  to  all  persons  and  vessels  in  the 
safety  zone,  or  approaching  the  safety 
zone. 

(2)  All  persons  and  vessels  in  the 
safetv  zone,  or  approaching  the  safety 
zone,  must  comply  with  the  instructions 
of  the  Coast  Guard  Captain  of  the  Port 
or  designated  on-scene-patrol  personnel. 
These  personnel  include  commissioned. 
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warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.S. 
Coast  Guard  vessel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(c)  Waivers.  The  COTP  may  waive  any 
of  the  requirements  of  this  section  for 
any  person,  vessel  or  class  of  vessel 
upon  finding  that  circumstances  are 
such  that  application  of  the  safety  zone 
is  unnecessary  for  port  safety. 

(d)  Effective  period.  This  section  is 
effective  from  12  noon  on  October  17, 
2003,  to  5  p.m.  on  November  1,  2003. 

Dated:  October  17,  2003. 

Jane  M.  Hartley, 

Captain.  I   5  Coast  Guard.  Captain  of  the 
Port.  Wilmington,  NC. 

IFR  Doc.  03-27128  Filed  10-27-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-7579-6] 

Revisions  to  the  Regional  Haze  Rule 
To  Correct  Mobile  Source  Provisions 
in  Optional  Program  for  Nine  Western 
States  and  Eligible  Indian  Tribes 
Within  That  Geographic  Area;  Direct 
Final  Rule,  Removal  of  Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  removal  of 

amendments. 


summary:  On  July  3,  2003,  (68  FR 

39842).  EPA  published  a  direct  final 
rule  to  approve  a  correction  to  the 
mobile  source  provisions  in  the  regional 
haze  rule.  EPA  stated  in  that  direct  final 
action  that,  if  we  received  adverse 
comment  by  August  4.  2003,  we  would 
publish  a  timely  withdrawal  in  the 
Federal  Register.  EPA  subsequentlv 
received  adverse  comment  on  that  direct 
final  rule  but  did  not  timely  publish  the 
withdrawal.  In  this  action.  EPA  is 
removing  the  amendments  that  were 
published  in  the  luly  3.  2003.  direct 
final  rule.  We  will  address  all  public 
comments  in  a  subsequent  final  action 
on  the  parallel  proposed  rule 
amendment  (68  FR  39888). 
DATES:  This  action  is  effective  as  of 
October  28,  2003. 

ADDRESSES:  Docket.  Materials  relevant 
to  the  direct  final  rule  that  was 
published  in  the  Federal  Register  on 
July  3,  2003  (68  FR  39842)  are  contained 
in  Public  Docket  Number  OAR-2002- 
0076  at  the  following  address:  EPA 
Docket  Center  (EPA/DC),  Public  Reading 


Room,  Room  B102.  EPA  West  Building, 
1301  Constitution  Avenue.  NW.. 
Washington  DC  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  on  government  hoiidavs 
You  can  reach  the  Readmg  Room  by 
telephone  at  (202)  563-1744,  and  by 
facsimile  at  (202)  566-1741.  The 
telephone  number  for  the  Air  Docket  is 
(202)  566-1742.  You  may  be  charged  a 
reasonable  fee  for  photocopving  docket 
materials,  as  provided  in  40  CFR  part  2. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wviiA-.epa.gov/fpdrgstr/ .  An 
electronic  version  ot  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  hUpJ/vt-ww.epa.gov/edocket/Xo  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  Once  in  the  svstem, 
select  "search."  then  key  in  the  docket 
identification  number.  6AR-2002-0076. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  further  information 
about  this  rule,  contact  Kathy  Kaufman. 
Integrated  Policies  and  Strategies  Group, 
(919)  541-0102  or  by  e-mail 
kaufman.kath\,'@epa.gov 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
1999,  we  published  the  final  regional 
haze  rule.  The  regional  haze  rule 
provisions  appear  at  40  CFR  31.308  and 
40  CFR  51.309.  The  rule  requires  States 
to  develop  implementation  plans  that 
will  make  "reasonable  progress"  toward 
the  national  visibility  goal.  The  State 
plans  must  include  these  visibility 
progress  goals  for  each  Class  1  area,  as 
well  as  emissions  reductions  strategies 
and  other  measures  needed  to  meet 
these  goals.  The  rule  also  provides  an 
optional  approach,  described  in  40  CFR 
51.309,  that  may  be  followed  by  the 
nine  Western  States  (Arizona, 
California,  Colorado,  Idaho.  Nevada, 
New  Mexico,  Oregon,  Utah,  and 
Wyoming)  that  comprise  the  transport 
region  analyzed  by  the  Grand  Canyon 
Visibilitv  Transport  Commission 
lGC\rTC)  during  the  1990's.  This 
optional  approach  is  also  available  to 
eligible  Indian  Tribes  within  this 
geographic  region. 

On  July  3,  2003,  we  published  a  direct 
final  action  (68  FR  39842)  and  a  parallel 


proposal  (68  FR  398881  to  amend  the 
mobile  source  provisions  in  40  CFR 
51  309  We  stated  in  the  direct  final 
action  that  if  we  received  adverse 
comment  by  August  4.  2003,  we  would 
publish  a  withdrawal  notice  in  the 
Federal  Register.  We  also  stated  that  if 
the  Agency  received  no  adverse 
comments,  the  rule  would  be  effective 
September  2,  2003.  We  received  adverse 
comments  from  the  Center  for  Energy 
and  Economic  Development  but  did  not 
publish  the  withdrawal  notice  before 
September  2,  2003   In  this  action.  EPA 
is  removing  the  amendments  that  were 
published  in  the  July  3.  2003  direct  final 
rule  We  will  address  all  public 
comments  in  a  subsequent  final  action 
on  the  parallel  proposed  rule 
amendment. 

This  removal  action  is  a  ministerial 
correction  of  the  prior  direct  final 
rulemaking,  which  by  its  terms  did  not 
become  effective  because  the  Center  for 
Energ\'  and  Economic  Development 
commented  adversely  on  the  approval 
action.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  553(h)(3)(B)  because  EPA 
believes  that  notice-and-comment 
rulemaking  of  this  removal  action  is 
contrary-  to  the  public  interest  and 
unnecessary.  This  removal  action 
merely  restores  the  regulator}-  text  that 
existed  prior  to  the  direct  final  rule. 
Further  notice-and-comment  on  this 
action  is  unnecessary'  because  we  are 
merely  restoring  the  regulatory'  text  that 
existed  prior  to  the  final  rule.  For  the 
same  reasons,  we  believe  there  is  good 
cause  for  this  removal  to  become 
effective  upon  publication.  We  will 
address  all  pubUc  comments  in  a 
subsequent  final  action  on  the  parallel 
proposed  rule  amendment. 

Statutory  and  Executive  Order  Reviews 

As  discussed  above,  this  removal 
action  merely  restores  the  regulatory 
text  that  existed  prior  to  the  direct  final 
rule.  Under  Executive  Order  12866  (58 
FR  51735,  October  4,  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  is  therefore  not  subject  to  OMB 
review.  Because  this  action  is  not 
subject  to  notice-and-comment 
^  requirements  under  the  Administrative 
Procedirre  Act  or  any  other  statute,  it  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  or  sections  202 
and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments.  This  rule  does  not  have 
tribal  implications,  as  specified  in 
Executive  Order  13175  (63  FR  67249. 
November  9,  2000).  This  action  will  not 
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have  federalism  implications,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10.  1999).  This  action 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economicailv 
significant.  This  action  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energv  Suppiv. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001)1  because  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12866.  This  action  does  not  involve 
technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C.    ' 
272  note)  do  not  applv  This  action  also 
does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq]  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  d  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  Ceneral  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  This  action  is  not  a 
"inajnr  rulf"  as  defined  by  5  U.S.C. 
804(21, 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Nitrogen  dioxide.  Particulate  matter, 
Sulfur  oxides.  Volatile  organic 
compounds. 

Dated:  October  22.  2003. 
Marianne  Lamont  Horinko. 

Ac  ting  Administrator. 

■  40  CFR  Part  51  is  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION.  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

■  1   Theauthority  citation  for  part  51 
continues  to  read  as  follows: 

.\ulhoritv:  42  1     ,S  f,    74ni-7H7  1(i 

Subpart  P — Protection  of  Visibility 

■  2.  Section  51.:i09  is  amended  by 
revising  paragraphs  (b)(B)  and  (d)(5)(i); 
redesignating  paragraph  (d)(5)(ii)  as 
paragraph  (d)(5)(iv);  and  adding 
paragraphs  (d)(5)(ii)  and  {d)(5)(iii)  to 
read  as  follows: 


§  51 .309    Requirements  related  to  the 
Grand  Canyon  Visibility  Transport 
Commission. 


(b)*    *   *j 

(6)  Mobile  Source  Emission  Budget 
means  the  lowest  level  of  VOC,  NOx, 
SO;  elemental  and  organic  carbon,  and 
fine  particles  which  are  projected  to 
occur  in  any  area  within  the  transport 
region  from  which  mobile  source 
emissions  are  determined  to  contribute 
significantly  to  visibility  impairment  in 
any  of  the  16  Class  1  areas. 

(d)*   * 

(5)*    * 

(i)  Statewide  inventories  of  current 
annual  emissions  and  projected  future 
annual  emissions  of  VOC,  NOx,  SO2, 
elemental  carbon,  organic  carbon,  and 
fine  particles  from  mobile  sources  for 
the  years  2003  to  2018.  The  future  year 
inventories  must  include  projections  for 
the  year  2005,  or  an  alternative  year  that 
is  determined  by  the  State  to  represent 
the  year  during  which  mobile  source 
emissions  will  be  at  their  lowest  levels 
within  the  State. 

(ii)  A  determination  whether  mobile 
source  emissions  in  any  areas  of  the 
State  contribute  significantly  to 
visibility  impairment  in  any  of  the  16 
Class  I  Areas,  based  on  the  statewide 
inventory  of  current  and  projected 
mobile  source  emissions. 

(iii)  For  States  with  areas  in  which 
mobile  source  emissions  are  found  to 
contribute  significantly  to  visibility 
impairment  in  any  of  the  16  Class  I 
areas: 

(A)  The  establishment  and 
documentation  of  a  mobile  source 
emissions  budget  for  any  such  area,  . 
including  provisions  requiring  the  State 
to  restrict  the  armual  VOC,  NOx.  SO2, 
elemental  and  organic  carbon,  and/or 
fine  particle  mobile  source  emissions  to 
their  projected  lowest  levels,  to 
implement  measures  to  achieve  the 
budget  or  cap,  and  to  demonstrate 
compliance  with  the  budget. 

(B)  An  emission  tracking  system 
providing  for  reporting  of  annual  mobile 
source  emissions  from  the  State  in  the 
periodic  implementation  plan  revisions 
required  by  paragraph  (d](10)  of  this 
section.  The  emission  tracking  system 
must  be  sufficient  to  determine  the 
States'  contribution  toward  the 
Commission's  objective  of  reducing 
emissions  from  mobile  sources  by  2005 
or  an  alternate  year  that  is  determined 
by  the  State  to  represent  the  year  during 
which  mobile  source  emissions  will  be 
at  their  lowest  levels  within  the  State, 


and  to  ensure  that  mobile  source 
emissions  do  not  increase  thereafter. 

***** 

[FR  Doc.  0,'i-27159  Filed  10-27-U3;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Parts  201,  204  and  206 

RIN  1660-AA17 

Hazard  Mitigation  Planning  and  Hazard 
Mitigation  Grant  Program 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate,  Department  of  Homeland 

Security. 

ACTION:  Interim  final  rule. 

SUMMARY:  This  rule  clarifies  the  date 
that  local  mitigation  plans  will  be 
required  as  a  condition  of  receiving 
project  grant  funds  under  the  Pre- 
Disaster  Mitigation  (PDM)  program.  In 
addition,  we  are  taking  the  opportunity 
to  correct  cross  referenc:es  in  our 
regulations  to  address  areas  of 
inconsistency  regarding  the  planning 
requirement  in  the  Fire  Management 
Assistance  Grant  Program  and  Public 
Assistance  Eligibility  that  should  have 
been  addressed  previously. 

DATES:  Effective  Date:  October  28,  2003. 
Comment  Date:  We  will  accept  written 
comments  through  December  29.  2003. 

ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agencv.  500  C 
Street,  S\V..  Room  840.  Washington  DC 
20472,  (facsimile)  202-646-4536,  or 
(email)  rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Helbrecht.  Program  l^lanning 
Branch,  Mitigation  Division,  Federal 
Emergencv  Management  Agency.  500  C 
Street,  SW'',.  Washington  DC.  20472, 
202-646-3358.  (facsimile)  202-646- 
4127,  or  (email) 
kciren.helbrecht@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  On 

Febriiarv  26,  2002,  FEMA  published  an 
interim  final  rule  at  67  FR  8844 
implementing  section  322  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford  Act 
or  the  Act"),  42  U.S.C.  5165.  enacted 
under  section  104  of  the  Disaster 
Mitigation  Act  of  2000.  (DMA  2000) 
Public  Law  106-390.  This  identified  the 
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requirements  for  State,  tribal,  and  local 
mitigation  plan.s  necessary  for  Hazard 
Mitigation  Grant  Program'(HMGP) 
project  funding.  On  October  1.  2002, 
FEMA  published  a  change  to  that  rule 
at  67  FR  61512.  extending  the  date  that 
the  planning  requirements  take  effect. 
This  rule  stated  that  for  disasters 
declared  on  or  after  November  1.  2004. 
State  Mitigation  Plans  will  be  required 
in  order  to  receive  non-emergency 
Stafford  Act  assistance,  and  local 
mitigation  plans  will  be  required  in 
order  to  receive  HMGP  project  grants. 

However,  thn  date  that  local 
mitigation  plans  will  be  required  for  the 
Pre-Disaster  Mitigation  program  as  a 
condition  of  project  grant  funding  was 
left  at  November  1,  20();i.  The  intent  was 
to  make  grants  and  technical  assistance 
available  in  fiscal  year  2003  to  assist 
State  and  local  governments  to  develop 
mitigation  plans  and  implement 
mitigation  projects  during  the  first  year 
of  the  competitive  grant  program. 
However,  because  the  application 
period  for  the  competitive  PDM  program 
will  not  close  until  October  6,  2003,  the 
project  grants  will  not  be  awarded  until 
after  November  1.  2003.  The  intent  of 
this  rule  change  is  to  clarif\-  that  the 
November  1.  2003  effective  date  for  the 
planning  requirement  will  appiv  only  to 
PDM  grant  funds  awarded  under  any 
Notice  of  funding  opportunity  issued 
after  that  date.  Essentially,  for  PDM 
grant  funds  made  available  in  fiscal  year 
2004  and  beyond,  local  governments 
must  have  an  approved  mitigation  plan 
in  order  to  receive  a  project  grant  under 
the  PDM  program. 

In  addition,  this  rule  updates  the 
planning  requirement  identified  in  44 
CFR  part  204.  Fire  Management 
Assistance  Grant  Program  as  well  as  part 
206.  subpart  H,  Public  Assistance 
Eligibility.  The  changes  bring  these 
sections  into  conformity  with  the 
existing  planning  rule,  44  CFR  part  201, 

FEMA  received  many  thoughtful 
comments,  and  intends  to  address  them 
all  prior  to  finalizing  the  rule.  However, 
in  the  interest  of  expediting  these  minor 
clarif\'ing  and  conforming  changes, 
FEMA  is  issuing  another  uiterim  final 
rule.  FEMA  encourages  comments  on 
this  interim  final  rule,  and  will  make 
every  effort  to  involve  all  interested 
parties,  including  those  who 
commented  on  the  original  interim  final 
planning  rules,  prioi  to  the  development 
of  the  Final  Rule. 

Administrative  Procedure  Act 
Statement. 

In  general,  FEMA  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule,  under  tlie  Administrative 
Procedure  Act,  5  U,S.C.  533  and  44  CFR 


1.12.  The  Administrative  Procedure  Act, 
however,  provides  an  exception  from 
that  general  rule  where  the  agency  for 
good  cause  finds  the  procedures  for 
comment  and  response  contrary  to  the 
public  interest. 

This  interim  final  rule  clarifies  the 
date  that  local  governments,  as  well  as 
a  tribe  applying  as  a  sub-applicant,  must 
have  a  mitigation  plan  as  a  condition  of 
receiving  FEMA  PDM  project  grant 
assistance.  This  interim  final  rule 
clarifies  that  the  plan  requirement 
applies  only  to  PDM  project  grants 
aw  arded  under  any  Notice  of  funding 
opportunity  issued  after  November  1, 
2003.  The  Notice  of  Availability  of 
Funding  (NOFA)  for  the  fiscal  year  2003 
PDM  program  was  not  published  until 
July  7,  2003,  making  it  difficult  to  make 
grant  awards  by  November  1,  2003.  In 
order  to  make  timely  awards  for  the 
fiscal  year  2003  PDM  program,  it  is 
essential  that  the  clarification  of  the 
effective  date  of  the  planning 
requirement  be  made  effective  as  soon 
as  possible. 

In  addition,  this  rule  brings  the 
mitigation  planning  requirements  for 
the  Fire  Management  Assistance  Grant 
Program,  and  FEMA's  Public  Assistance 
Program  into  conformity  with  44  CFR 
part  201.  FEMA  believes  it  is  contrary 
to  the  public  interest  to  delay  the 
benefits  of  this  rule.  In  accordance  with 
the  Administrative  Procedure  Act,  5 
U.S.C,  553(d)(3),  we  find  good  cause  for 
the  interim  final  rule  to  take  effect 
immediately  upon  publication  in  the 
Federal  Register  in  order  to  meet  the 
needs  of  States,  tribes,  and  communities 
by  clarif\'ing  the  effective  date  for 
planning  requirements  under  44  CFR 
part  201.  Therefore,  FEMA  finds  that 
prior  notice  and  comment  on  this  rule 
would  not  further  the  public  interest. 
FEMA  actively  encourages,  solicits,  and 
will  consider  comments  on  this  interim 
final  rule  from  interested  parties,  as  well 
as  those  submitted  on  the  original 
interim  final  planning  rule,  in  preparing 
the  final  rule.  For  these  reasons.  FEMA 
believes  there  is  good  cause  to  publish 
an  interim  final  rule. 

National  Environmental  Policv  Act 

44  CFR  10.8ld)l2](uJ  excludes  this 
rule  from  the  preparation  of  an 
environmental  assessment  or 
environmental  impact  statemefit.  where 
the  rule  relates  to  actions  that  qualify  for 
categorical  exclusion  under  44  CFR 
10.8(d)(2)(iii),  such  as  the  development 
of  plans  under  this  section. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

FENL^  has  prepared  and  reviewed  this 
rule  under  the  provisions  of  Executive 


Order  12866,  Regulator}'  Plannmg  and 
Review.  Under  Executive  Order  12866, 
58  FR  51735,  Oct.  4,  1993.  a  significant 
regulatory  action  is  subject  to  OMB 
review  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regulator}'  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfbre  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  thje]  Executive  [Ojrder, 

The  purpose  of  this  rule  is  to  clarify' 
the  date  by  which  State,  tribal,  and  local 
governments  have  to  prepare  or  update 
their  plans  to  meet  the  criteria  identified 
in  44  CFR  part  201.  This  interim  final 
rule  clarifies  that  local  governments 
must  have  a  mitigation  plan  approved  in 
order  to  receive  a  project  grant  through 
the  PDM  program  under  any  Notice  of 
funding  opportunity  issued  after 
November  1,  2003,  in  fiscal  year  2004 
and  beyond.  As  such,  the  rule  itself  will 
not  have  an  effect  on  the  economy  of 
more  than  5100,000,000, 

Therefore,  this  rule  is  not  a  significant 
regulatory'  action  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  The  Office  of 
Management  and  Budget  (OMB)  has 
reviewed  this  rule  under  Executive 
Order  12866. 

Executive  Order  12898.  Environmental 
Justice 

Environmental  Justice  is  incorporated 
into  policies  and  programs  under 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  59  FR  7629,  Feb.  16,  1994. 
The  Executive  Order  requires  each 
Federal  agency  to  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment, 
in  a  manner  that  ensures  that  those 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
from  program  participation,  denying 
persons  program  benefits,  or  subjecting 
persons  to  discrimination  because  of 
their  race,  color,  or  national  origin. 
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No  action  that  FEMA  can  anticipate 
under  the  final  rule  will  have  a 
di.sproportionatelv  high  or  adverse 
human  health  and  environmental  effect 
on  anv  segment  of  the  population.  This 
rule  extends  the  date  for  development  or 
update  of  .State  and  local  mitigation 
plans  in  compliance  with  44  CFR  part 
201.  Accordinglv.  the  requirements  of 
Executive  Order  12898  do  not  apply  to 
this  interim  final  rule. 

Paperwork  Reduction  Act  of  1995 

This  new  interim  final  rule  simply 
clarifies  the  date  by  which  States  and 
communities  have  to  comply  with  the 
planning  requirements,  and  clarifies 
which  FEMA  programs  are  affected  by 
these  requirements.  The  changes  do  not 
affect  the  collection  of  information; 
therefore,  no  change  to  the  request  for 
the  collection  of  information  is 
nef:essarv.  In  summarv',  this  interim 
final  rule  complies  with  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c){2)(A)). 

Executive  Order  13132.  Federalism 

Exe(  utive  Order  13132.  Federalism, 
dated  August  4.  1999.  sets  forth 
principles  and  criteria  to  which 
agencies  must  adhere  in  formulating 
and  implementing  policies  that  have 
federalism  implications,  that  is. 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
duthoritv  supporting  anv  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

FEMA  reviewed  this  rule  under 
Executive  Order  13132  and  concluded 
that  the  rule  has  no  federalism 
implications  as  defined  bv  the  Executive 
Order.  FEMA  has  determined  that  the 
rule  does  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States,  and  involves  no  preemption  of 
State  law  nor  does  it  limit  State 
policymaking  discretion. 

FEMA  will  continue  to  evaluate  the 
planning  requirements  and  work  with 
interested  parties  as  the  planning 
requirements  of  44  CFR  part  201  are 
implemented.  In  addition,  we  actively 
encourage  and  solicit  comments  on  this 
interim  final  rule  from  interested 
parties,  and  will  consider  them  in 
preparing  the  final  rule. 


Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

FEMA  has  reviewed  this  interim  final 
rule  under  Executive  Order  13175, 
which  became  effective  on  February  6, 
2001.  In  this  review,  no  "tribal 
implications"  as  defined  in  Executive 
Order  13175  were  found  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
Moreover,  the  interim  final  rule  does 
not  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  does  it  preempt  tribal  law,  impair 
treaty  rights  or  limit  the  self-governing 
powers  of  tribal  governments. 

Congressional  Review  of  Agency 
Rulemaking. 

FEMA  sent  this  interim  final  rule  to 
the  Congress  and  to  the  General        - 
Accounting  Office  under  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  Public  Law  104-121. 
The  rule  is  not  a  "major  rule"  within  the 
meaning  of  that  Act.  It  is  an 
administrative  action  to  extend  the  time 
State  and  local  governments  have  to 
prepare  mitigation  plans  required  by 
Section  322  of  the  Stafford  Act,  as 
enacted  in  DMA  2000. 

The  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

In  compliance  with  section  808(2)  of 
the  Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  8(2).  for  good 
cause  we  find  that  notice  and  public 
procedure  on  this  interim  final  rule  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  In  order  to  make 
timely  av/ards  for  the  fiscal  year  2003 
PDM  program,  it  is  essential  that  the 
clarification  of  the  effective  date  of  the 
planning  requirement  be  made  effective 
as  soon  as  possible.  Accordingly,  this 
interim  filial  rule  is  effective  on  October 
28,2003.  I 

List  of  Subjects  in  44  CFR  Part  201.  Part 
204.  and  Part  206 

Admmistrative  practice  and 
procedure,  Disaster  assistance.  Grant 
programs.  Mitigation  planning, 


Reporting  and  record  keeping 
requirements. 

■  Accordingly.  FEMA  amends  44  CFR 
Parts  201.  204.  and  206  as  follows: 

PART  201 —MITIGATION  PLANNING 

■  1 .  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Robert  T.  Stiifford  Disaster 
Relief  and  Emergency  Assistanc:e  Act,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  FR  41943,  3  CFR,  1978  Cnmp., 
p.  329:  E.O.  12127.  44  FR  19367,  3  CFR.  1979 
Comp.,  p.  376;  E.O.  12148.44  FR  43239,  3 
CFR,  1979  Comp..  p.  412;  and  E.O.  12673,  54 
FR  12571,  3  CFR.  1989  Comp.,  p.  214. 

■  2.  Section  201.6(a)(2)  is  revised  to  read 
as  follows: 

§201.6    Local  Mitigation  Plans. 

***** 

(a)  *   *   * 

(2)  Local  governments  must  have  a 
mitigation  plan  approved  pursuant  to 
this  section  in  order  to  receive  a  project 
grant  through  the  Pre-Disaster 
Mitigation  (PDM)  program  under  any 
Notice  of  funding  opportunity  issued 
after  November  1.  2003.  The  PDM 
program  is  authorized  under  §  203  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5133.  PDM  planning  grants  will 
continue  to  be  made  available  to  local 
governments  after  this  time  to  enable 
them  to  meet  the  requirements  of  this 
section. 


PART  204— FIRE  MANAGEMENT 
ASSISTANCE  GRANT  PROGRAM 

■  3,  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Robert  I".  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  FR.  41943.  .3  CIFR.  1978  Comp., 
p.  329;  E.O.  12127.  44  FR  19367. 3  CFR. 1979 
Comp.,  p.  376;  E.O.  1214H.  44  FR  43239,  3 
CFR,  1979  Comp..  [)  412;  and  E.O.  12673,  54 
FR  12571.  2  C;FR.  1989  Comp..  p.  214. 

■  4.  Revise  the  definition  of  Hazard 
mitigation  plan  in  §  204.3  to  read  as 
follows: 

§  204.3     Definitions  used  throughout  this 
part. 

***** 

Hazard  mitigation  plan.  A  plan  to 
develop  actions  the  State:  local,  or  tribal 
government  will  take  to  reduce  the  risk 
to  people  and  property  from  all  hazards. 
The  intent  of  hazard  mitigation 
planning  under  the  Fire  Management 
Assistance  Grant  Program  is  to  identify 
wildfire  hazards  and  cost-effective 
mitigation  alternatives  that  produce 


Federal  Register    Vol.  68.  No.   208/Tuesday.  October  28.  2003 /Rules  and  Regulations  61371 


long-term  benefits.  We  address 
mitigation  of  fire  hazards  as  part  of  the 
State's  comprehensive  Mitigation  Plan, 
described  in  44  CFR  part  201. 


■  5.  Revise  §  204.51(d)(2)  to  read  as 

follows: 

§  204.51     Application  and  approval 
procedures  for  a  fire  management 
assistance  grant. 


(d)  *    *    * 

(2)  Hazard  Mitigation  Plan.  As  a 
requirement  of  receiving  funding  under 
a  fire  management  assistance  grant,  a 
State,  or  tribal  organization,  acting  as 
Grantee,  must: 

(i)  Develop  a  Mitigation  Plan  in 
accordance  with  44  CFR  part  201  that 
addresses  wildfire  risks  and  mitigation 
measures:  or 

(ii)  Incorporate  wildfire  mitigation 
into  the  existing  Mitigation  Plan 
developed  and  approved  under  44  CFR 
part  201  that  also  addresses  wildfire  risk 
and  contains  a  wildfire  mitigation 
strategy  and  related  mitigation 
mitiatives. 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23.  1988. 

■  6.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  Robert  T.  Stafford  Disaster 

Relief  and  Emergency  Assistance  .^ct,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  PR  41943,  3  CFR.  1978  Comp., 
p.  329:  E.G.  12127.  44  PR  19367,  3  CFR.  1979 
Comp..  p.  376:  E.O.  12148,  44  PR  43239,  3 
CFR,  1979  Comp.,  p.  412:  and  E.O.  12673,  54 
PR  12571,  3  CFR,  1989  Comp..  p.  214. 

■  7.  Revise  §  206.226(b)  to  read  as 
follows: 

§  206.226     Restoration  of  damaged 
facilities. 

(b)  Mitigation  planning.  In  order  to 
receive  assistance  under  this  section,  as 
of  November  1,  2004,  the  State  must 
have  in  place  a  FEMA  approved  State 
Mitigation  Plan  in  accordance  with  44 
CFR  pari  201. 
***** 

Dated:  October  22.  2003. 

Michael  D.  Brown. 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

(FR  Doc.  03-27140  Filed  10-27-03;  8:45  am] 

BILLING  CODE  9110^  13-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  71 

[Docket  No.  OST-2003-15858] 
RIN  2105-AD30 

Standard  Time  Zone  Boundary  in  the 
State  of  South  Dakota:  Relocation  of 
Jones.  Mellette,  and  Todd  Counties 

AGENCY:  Office  of  the  Secretary  (OST), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 


SUMMARY:  In  response  to  a  concurrent 
resolution  of  the  South  Dakota 
legislature,  DOT  is  relocating  the 
boundary  between  mountain  time  and 
central  time  in  the  State  of  South 
Dakota.  DOT  is  placing  all  of  Jones. 
Mellette,  and  Todd  Counties  in  the 
central  time  zone. 

EFFECTIVE  DATE:  2  a.m.  MDT  Sunday, 
Octoht-r  2h.  200.3,  which  is  the 
changeover  from  daylight  saving  to 
standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424.  400 
Seventh  Street.  Washington.  DC  20590. 
(202)  366-9315.  or  by  e-mail  at 
Joanne  pptrie@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Standard  Time  Act  of  1918.  as  amended 
by  the  Uniform  Time  Act  of  1966  (15 
U.S.C.  260-64).  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modif\'ing  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  zone  boundaries  are  set  by 
regulation  (49  CFR  part  71).  Currently, 
under  regulation,  Mellette  and  Todd 
Counties,  and  the  western  portion  of 
Jones  County,  are  located  in  the 
mountain  standard  time  zone.  The 
eastern  portion  of  Jones  County  is 
currently  located  in  the  central  time 
zone. 

Request  for  a  Change 

The  South  Dakota  legislature  adopted 
a  concurrent  resolution  (Senate 
Concurrent  Resolution  No.  3) 
petitioning  the  Secretary  of 
Transportation  to  place  all  of  Jones, 
Mellette,  and  Todd  counties  into  the 
central  time  zone.  The  resolution  was 


adopted  by  the  South  Dakota  Senate  on 
February'  3,  2003,  and  concurred  in  by 
the  South  Dakota  House  of 
Representatives  on  Februar\-  7,  2003. 
The  resolution  noted,  among  other 
things,  that  the  vast  majority  of 
residents  of  those  counties  observe 
central  standard  time,  instead  of 
mountain  standard  time,  because  their 
commercial  and  social  ties  are  to 
communities  located  in  the  central  time 
zone.  It  further  stated  that  there  would 
be  much  less  confusion  and  that  it 
would  be  much  more  convenient  for  the 
commerce  of  these  counties  if  these 
coimties  were  located  in  the  central 
time  zone.  A  copy  of  tlie  resolution  has 
been  placed  in  the  docket. 

Procedure  tor  Changing  a  Time  Zone 
Boundar\ 

Under  DOT  procedures  to  change  a 
time  zone  boundar\'.  the  Department 
will  generally  begin  a  rulemaking 
proceeding  if  the  highest  elected 
officials  in  the  area  make  a  prima  facie 
case  for  the  proposed  change.  DOT 
determined  that  the  concurrent 
resolution  of  the  South  Dakota 
legislature  made  a  prima  facie  case  that 
warranted  opening  a  proceeding  to 
determine  whether  the  change  should 
be  made.  On  August  11.  2003.  DOT 
published  a  notice  of  proposed 
rulemaking  (68  FR  47533)  proposing  to 
make  the  requested  change  and  invited 
public  comment.  The  NPRM  proposed 
that  this  change  go  into  effect  during  the 
next  changeover  from  daylight  saving 
time  to  standard  time,  which  is  on 
October  26,  2003, 

Comments 

Two  comments  were  filed.  One, 
which  was  filed  by  the  South  Dakota 
Secretary  of  State,  supported  the 
change.  He  stated  that  "The  proposal  to 
place  all  of  Jones.  Mellette  and  Todd 
Counties  in  the  central  time  zone  would 
eliminate  confusion  these  counties  have 
when  elections  are  conducted. 
Eliminating  this  confusion  will  improve 
voter  turnout  in  these  counties.  South 
Dakota's  polling  hours  are  from  7  a.m. 
to  7  p.m.  legal  time.  These  counties  that 
are  legally  set  in  mountain  time  follow 
central  time  for  their  business  hours, 
therefore  causing  confusion  in  the  past 
on  what  time  zone  to  use  for  polling 
hours  for  local,  state  and  federal 
elections."  The  other  comment  objected 
to  daylight  saving  time  observance  and 
suggested  that  all  states  should  be  in  the 
same  time  zone. 

We  did  not  hold  a  pubjic  hearing  in 
the  area  because  of  the  unusual 
circumstances  in  this  case.  According  to 
the  State  legislature,  the  vast  majority  of 
people  in  the  affected  area  are  already 
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observing  central  time.  We  consulted 
with  a  variety  of  State,  local,  tribal,  and 
federal  officials  to  confirm  the  local 
observance  and  ask  whether  a  hearing 
would  be  helpful  in  this  case.  Almost  all 
believed  that  it  would  not. 

This  final  rule  makes  the  proposed 
change.  It  is  effective  during  the  next 
changeover  from  daylight  saving  time  to 
standard  time,  which  is  October  26, 
2003   We  find  good  cause  to  make  this 
effective  with  less  than  30  days  notice 
because  the  final  rule  merely  conforms 
the  regulation  to  the  longstanding  and 
almost  universal  time  observance  in  the 
area. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  rule  does  not  directly  affect  the 
observance  of  daylight  saving  time. 
Under  the  Uniform  Time  Act  of  1966,  as 
amended,  the  standard  time  of  each 
time  zone  in  the  United  States  is 
advanced  one  hour  from  2  a.m.  on  the 
first  Sundav  in  April  until  2  a.m.  on  the 
last  Sunday  in  October,  except  in  any 
State  that  has,  by  law,  exempted  itself 
from  this  observ'ance. 

Regulatory  Analysis  &  Notices 

This  final  rule  is  not  a  "significant 
regulatorv  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant  '  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11040:  Februarv  26.  1979).  We 
expect  the  economic  impact  of  this  final 
nile  to  be  so  minimal  that  a  full 
Regulatorv  Evaluation  under  paragraph 
lOe  of  the  regulatorv  policies  and 
procedures  of  DOT  is  unnecessary.  The 
rule  primarilv  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations,  and  governmental 
jurisdictions  with  populations  of  less 
than  50.000.  This  final  rule  will 
primarilv  affect  individuals  and  their 
scheduling  of  activities.  Although  it  will 
affect  some  small  businesses,  not-for- 


profits  and,  perhaps,  several  small 
governmental  jurisdictions,  it  will  not 
be  a  substantial  number.  In  addition,  the 
change  should  have  little,  if  any, 
economic  impact.  Therefore,  the  Office 
of  the  Secretary  certifies  under  5  U.S.C, 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  require  any 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520), 

Federalism 

We  have  analyzed  this  final  rule 
under  E.O.  12612  and  have  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538)  and  E.O. 
12875.  Enhancing  the  Intergovernmental 
Partnership.  (58  FR  58093,  October  28. 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  final  rule 
will  not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  E,0.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safet>'  that  may 
disproportionately  affect  children. 

Environment 

This  rulemaking  is  not  a  major 
Federal  action  significantly  affecting  the 


quality  of  the  human  environment 
under  the  National  Environmental 
Policy  Act  and,  therefore,  an 
environmental  impact  statement  is  not 
required. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

E.O.  13175  provides  that  government 
agencies  consult  with  tribes  on  issues 
that  impact  the  Indian  community.  The 
Department  has  consulted  with  the 
Rosebud  Sioux  Tribal  Council  and  has 
informed  them  of  this  action. 


List  of  Subjects  in  Part  71 

Time  zones, 

■  For  the  reasons  discussed  above,  the 
Office  of  the  Secretary  revises  title  49 
part  71  to  read  as  follows: 

PART  71— [AMENDED] 

■  1 .  The  authority  citation  for  part  71 
continues  to  read: 

Authority:  Sees.  1-4.  40  Stat,  450,  as 
amended;  sec.  1,  41  Stat.  1446.  as  amended; 
sees.  2-7,  80  Stat.  107,  as  amended;  100  Stat, 
764;  Act  of  Mar.  19.  1918.  as  amended  by  the 
Uniform  Time  Act  of  1966  and  Pub.  L.  97- 
449,  15  U.S.C.  260-267;  Pub.  L.  99-359;  Pub. 
L.  106-564.  15  U.S.C.  263.  114  Stat.  281149 
CFR  159(a).  unless  otherwise  noted. 

■  2.  Paragraph  (b)  of  §  71.7,  Boundary 
line  between  central  and  mountain 
zones,  is  revised  to  read  as  follows: 

§  71 .7     Boundary  line  between  central  and 
mountain  zones. 


(b)  South  Dakota.  From  the  junction  of 
the  North  Dakota-South  Dakota 
boundary  with  the  Missouri  River 
southerlv  along  the  main  channel  of  that 
river  to  the  crossing  of  the  original 
Chicago  &  North  Western  Railway  near 
Pierre:  thence  southwesterly  to  the 
northern  boundary  of  Jones  County  at 
the  northeast  corner  of  the  NE  1 .  Sec,  6, 
T,  2  N.,  R.  30  E.;  thence  west  along  the 
northern  boundary  of  Jones  County: 
thence  south  along  the  western 
boundaries  of  Jones.  Mellette  and  Todd 
Counties  to  the  South  Dakota-Nebraska 
boundary. 
***** 

Issued  in  Washington,  DC  on  October  21, 
2003. 

Norman  Y.  Mineta, 
Secretary. 

[FRDoc.  03-27056  Filed  10-24-03;  12:40 
pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[DocKet  No.  0330612150-3214-02;  102003A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific:  Coastal  Pelagic 
Species  Fisheries;  Closure  of  the 
Fishery  for  Pacific  Sardine  North  of  Pt. 
Arena,  California 

agency:  .National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmcspheru  .Administration  (NOAA), 
C'ommerce. 

action:  Clo.sure  of  the  fishery  for  Pacific 
sardine  north  of  Pt.  Arena,  California. 


summary:  NMFS  announces  the  closure 
of  the  fishery  for  Pacific  sardine  in  the 
exclusive  economic  zone  off  the  Pacific 
Coast  north  of  Pt.  Arena.  California  (39° 
00'  N.  lat.)  at  12:01  a.m.  local  time  (l.t.) 
on  October  17,  2003.  The  purpose  of 
this  action  is  to  comply  with  the 
allocation  procedures  mandated  by  the 
Coastal  Pelagic  Species  Fishery 
Management  Plan  (FMP). 
DATES:  Effective  12:01  a.m.  l.t.,  October 
24.  200.3  through  December  31,  2003. 
ADDRESSES:  The  data  that  was  used  as 
the  baMs  for  this  action  is  available  for 
public  inspection  at  the  Office  of  the 


Acting  Regional  .Administrator,  Rodney 
R   Mclnnis,  Southwest  Region,  NMFS, 
301  W.  Ocean  Boulevard,  Suite  4200. 
Long  Beach,  CA  90802-4213, 
FOR  FURTHER  INFORMATION  CONTACT: 
Nvein  Fougner.  Southwest  Region, 
NMFS.  (562)  980-i040 
SUPPLEMENTARY  INFORMATION:  On 
s.'punntx'r  M  jon.i  ibb  FR  53053J.  NMF.S 
.iiiniidiK  f(i  \t-ir  ri'allocation  of  the 
remaining  Pacific  sardine  harvest 
guideline  in  the  exclusive  economic 
zone  off  the  Pacific  Coast.  An  estimated 
59,508  metric  tons  (mt)  of  the  1 1 0,908 
mt  har\'est  guideline  was  expected  to 
remain  unharvested  on  September  1, 
2003.  In  accordance  with  the  allocation 
procedures  contained  in  the  FMP,  80 
percent  of  the  59,508  mt  was  allocated 
to  Subarea  B  south  of  Pt.  Arena,  CA 
(47,606  mt)  and  20  percent  was 
allocated  to  Subarea  A  north  of  Pt. 
Arena,  CA  (11.902  mt).  The  allocation  to 
Subarea  A  of  1 1 ,902  mt  was  reached  on 
October  17,  2003.  According  to  the 
allocation  procedures  in  the  FMP.  the 
fishery  may  reopen  on  December  1, 
2003,  if  any  portion  of  the  Subarea  B 
allocation  is  unhan'ested  at  that  time. 

For  the  reasons  stated  here  and  in 
accordance  with  the  FMP  and  its 
implementing  regulations  at  50  CFR 
660.508.  the  fishery  for  Pacific  sardine 
north  of  Pt.  Arena,  CA  was  closed  at 
12:01  a.m.  October  17,  2003.  If  any  of 


the  sardine  allocation  to  Subarea  B 
south  of  Pt.  Arena  remains  unharvested 
on  December  1.  2003.  it  will  be  available 
to  all  fisheries  off  the  Pacific  Coast  until 
the  end  of  the  fishing  season  on 
December  31,  2003. 

Cla.ssifiration 

The  Assistant  Administrator  for 
Fisheries  (AA).  NMFS  finds  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportunity  for 
comment  on  this  action  under  5  U.S.C. 
553{b)(B),  because  providing  prior 
notice  and  opportunity  would  be 
impracticable.  It  would  be  impracticable 
because  this  closure  is  necessary  to 
comply  with  the  allocation  procedures 
mandated  by  the  FMP  and  its 
implementing  regulations.  For  these 
reasons,  the  AA  finds  that  good  cause 
exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553(d)(3). 

This  action  is  required  by  50  CFR 
660.509  and  is  exempt  from  review- 
under  Executive  Order  12866. 

Xuthdrity:  16  U.S.C.  1801  et  seq. 

Dated:  October  23.  2003. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  11(1,    m-27174  Filed  10-2.3-03:  3:49  pm! 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart9 

[Docket  No,  PRM-9-2] 

Ohio  Citizens  for  Responsible  Energy, 
Inc.;  Denial  of  a  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  a  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  Ohio 
Citizens  for  Responsible  Energy.  Inc. 
(OCRE).  The  petition  has  been  docketed 
by  the  Commission  and  assigned  Docket 
No.  PRM-9-2.  The  Petitioner  requested 
that  NRC  amend  10  CFR  part  9,  '-Public 
Records."  by  adding  a  subpart  E  entitled 
"Public  Right  of  Access  to  Licensee- 
Held  Information."  This  subpart  would 
provide  for  public  access  to  licensee- 
held  documents,  subjecit  to  limited 
e.xceptions.  and  include  appeal 
procedures.  The  NRC  is  denying  the 
pf'tition  because  the  additiona-l 
recordkeeping  and  reporting  proposed 
bv  the  Petitioner  is  not  necessary  to 
protect  the  public  health  and  safety  or 
to  ensure  effective  public  participation 
in  NRC  adjudicatory  hearings  on 
licensing  actions,  and  is  contrary  to 
internally  and  externally-driven 
initiatives  to  reduce  unnecessary 
recordkeeping  and  reporting 
requirements. 

ADDRESSES:  Copies  of  the  petition  for 

rulemaking,  the  public  comments 
received,  the  Petitioner's  response  to 
these  comments,  the  NRC's  letter  of 
denial  to  the  Petitiom^r.  and  the 
congressional  letters  may  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR).  Ol  F21.  One  White  Flint 
North,  11555  Rockville  Pike.  Rockville, 
Maryland.  The  PDR  reproduction 
contractor  will  copy  documents  for  a 
fee. 


Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://l^■\\^v.n^c.gov/^eading-^ln/ 
aclarns.ht:nl.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209,  301-415-4737 
or  bv  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Schwartz,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-1888;  or 
MES@nrcgov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  February  10.  1994.  OCRE,  the 
petitioner,  filed  a  petition  for 
rulemaking  under  10  CFR  2,802  with 
the  NRC,  The  Petitioner  subsequently 
filed  an  amendment  to  the  petition  on 
April  11,  1994.  The  Petitioner  is  a 
private,  not-for-profit  organization 
incorporated  under  the  laws  of  the  State 
of  Ohio  that  specializes  in  research  and 
advocacy  on  nuclear  safety  issues.  The 
Petitioner  also  supports  the  right  of" 
meaningful  public  participation  in  the 
regulation  of  nuclear  facilities. 

The  Petitioner  requests  that  the  NRC 
amend  10  CFR  part  9,  "Public  Records," 
which  addresses  the  public's  right  of 
access  to  information  held  by  NRC,  The 
Petitioner  proposes  an  additional 
subpart  E  to  part  9  entitled  "Public 
Right  of  Access  to  Licensee-Held 
Information.  "  which  would  provide  for 
public  access  to  licensee-held 
documents  including  draft  documents, 
subject  to  exceptions  necessar\'  to 
protect  certain  sensitive  information 
such  as  personal  information, 
proprietary  information,  safeguard 
information,  identity  of  confidential 
sources,  and  classified  information.  The 
proposed  rule  would  include  appeal 
procedures  if  a  requester  was  not 
satisfied  with  a  licensee's  response  to  a 
request  for  information.  Under  the 
Petitioner's  proposed  appeal  process, 
the  requester  could  appeal  the  matter  to 
an  Administrative  Judge  (AJ)  on  the 


Atomic  Safety  and  Licensing  Board 
Panel.  The  AJ's  decision  would  be  final 
and  not  further  appealable. 

The  petition  was  docketed  as  PRM-9- 
2.  NRC  published  a  notice  that 
announced  the  receipt  of  the  petition 
and  requested  public  comments  on  the 
suggested  amendments  in  the  Federal 
Register  on  June  13,  1994  (59  FR  3(i308). 
NRC  received  27  comment  letters  and 
an  additional  letter  responding  to  those 
comments  from  OCRE.  Of  the  27 
responses,  three  endorsed  the  petition. 
These  commenters  included  a  public 
interest  group  and  members  of  the 
public.  Twenty-four  commenters 
opposed  the  petition.  These  commenters 
were  primarily  utilities  or 
representatives  of  utilities. 

A  response  to  the  petition  was 
delayed  a  number  of  times  to  consider 
the  petition  in  light  of  the  Commission's 
ongoing  public  information  initiatives 
and  legislative  and  executive  branch 
directives  on  reducing  unnecessary 
reporting  and  recordkeeping.  For 
example,  there  was  a  significant  delay 
associated  with  developing  and 
implementing  ADAMS,  the 
Commission's  electronic  document 
librarv'  system.  During  the  review  period 
the  staff  contacted  the  petitioner  to 
provide  updates  on  the  status  of  the 
agencv's  review.  Nevertheless,  the 
Commission  finds  this  delay  to  be 
unacceptable.  The  Commission  is 
committed  to  a  more  rigorous  review  of 
action  on  pending  rulemaking  petitions 
in  order  to  prevent  a  recurrence  of  an 
unnecessary  delay  of  this  length  and  to 
assure  timely  response. 

II.  Discussion 

The  Petitioner's  primary  concern  is 
that  licensee-held  documents  are  not 
accessible  by  members  of  the  public  and 
may  contain  information  that  the  public 
would  find  useful  in  participating  in 
NRC  proceedings.  The  Petitioner  asserts 
that  rulemakings  in  the  199.3-94  time 
frame  as  well  as  NRC  bulletins  and 
generic  letters  issued  over  the  period 
1988-94.  instruct  licensees  to  send 
conclusory  statements  to  NRC  while 
retaining  documentation  and  analyses  at 
licensees'  facilities.  Such  information 
retained  onsite  by  licensees  for  NRC 
inspection  purposes  is  not  retained  by 
NRC  in  docket  files,  nor  is  it  placed  in 
NRCs  Public  Document  Room  (PDR) 
unless  it  is  included  in  an  NRC 
inspection  report.  In  these 
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circumstances,  the  information  cannot 
be  obtained  under  the  Freedom  of 
Information  Act  (FOIA)  (Pub.L.  108-23) 
because  it  does  not  constitute  "agency 
records"  as  defined  in  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (Pub.L. 
104-13).  The  Petitioner  asserts  that  this 
trend  in  the  NRC's  regulatory  practice 
reduces  the  amount  of  information  to 
which  the  public  has  access.  The 
Petitioner  believes  that  when  NRC 
proposes  to  reduce  the  number  of 
licensee  reports  required  to  be 
submitted  to  NRC  or  retained  by 
licensees,  NRC  should  take  into 
consideration  that  while  NRC  may  have 
access  to  these  reports  or  information 
based  on  its  status  as  the  regulator  of  the 
licensee,  the  public  does  not  because 
these  reports  and  information  will  not 
be  placed  in  the  PDR.  As  a  result,  the 
Petitioner  contends  the  public  will  not 
be  able  to  participate  fully  in  the 
regulatory  process  since  the  public  will 
not  be  able  to  evaluate  potential  health 
and  safety  problems  contained  in  these 
documents.  The  Petitioner  is  concerned 
that  this  result  will  undermine  the 
public's  effective  participation  in  NRC's 
regulatory  process.  The  Petitioner  is  also 
concerned  that  this  will  restrict  the 
public's  effective  participation  in  the 
NRC's  hearing  process  as  provided  for 
under  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA).  In  addition,  the 
Petitioner  argues  that  this  result  will 
promote  an  atmosphere  where  public 
distrust  of  nuclear  energy  will  grow, 
eroding  the  public's  confidence  in 
NRC's  regulatory  program  and  fostering 
a  perception  of  coziness  with  the 
regulated  industry. 

The  Petitioner  acknowledged  that  the 
primary  reason  for  this  petition  for 
rulemaking  is  not  directly  to  protect  or 
enhance  the  public  health  and  safetv; 
rather,  it  has  been  designed  to  ensure 
effective  public  participation  bv 
extending  public  access  to  information 
in  the  possession  of  licensees.  To 
accomplish  this,  the  Petitioner  proposes 
to  amend  10  CFR  part  9  to  require 
licensees  to  provide  "any  record 
relevant  to  NRC-licensed  or  regulated 
activities"  subject  to  exemptions 
necessar\'  to  protect  certain  sensitive 
information  such  as  personal 
inform.ation.  proprietary  information, 
safeguards  information,  identity  of 
confidential  sources,  and  classified 
information. 

Legislative  and  Executive  Branch 
directives,  e.g..  the  PRA  (revising  and 
strengthening  earlier  requirements)  and 
the  Clinton  Administration's  1993 
National  Partnership  for  Reinventing 
Government  (NPR),  were  initiated  at 
approximately  the  same  time  that  OCRE 
submitted  its  petition  to  NRC  for 


consideration.  These  initiatives  required 
federal  agencies,  including  N'RC,  to      ' 
move  toward  a  less  expensive  and  more 
efficient  Federal  Government.  Phase  2  of 
NPR  included  a  directive  requiring 
agencies  to  focus  on  core  mission 
competencies  and  service  requirements 
and  to  review  their  current  programs  to 
identify'  areas  that  could  be  eliminated, 
including,  among  other  things,  areas 
that  are  particularly  relevant  to  OCRE's 
petition,  i.e..  deleting  obsolete 
regulations  and  improving  government 
management  of  communications 
technology  which  included  a  review  of 
the  need  for.  and  use  of.  various 
information  collections.  The  objectives 
of  the  PRA  include  reducing 
Government-required  recordkeeping 
and  reporting  requirements,  a  greater 
use  of  electronic  technologv  for 
operational  efficiency  and  information 
dissemination,  and  a  concerted  effort. 
using  information  technology,  to 
improve  government  management  of 
information  collections.' 

In  addition  to  these  external 
initiatives,  there  were  ongoing  internal 
agency  initiatives  such  as  the 
establishment  of  NRC's  Regulatory 
Review  Group  which,  in  1993.  provided 
a  report  to  the  Commission  focusing  on 
key  areas  in  which  changes  in  the  way 
the  NRC  conducted  business  could 
significantly  reduce  stakeholder  and 
NRC  costs  without  adversely  affec:ting 
the  level  of  safety  at  operating  nuclear 
power  plants.  The  report  recommended 
moving  toward  more  performance-based 
requirements  and  proposed  efficiencies 
in  the  area  of  reporting  requirements. 
Based  on  those  recommendations.  ,NRC 
assessed  reporting  and  recording 
requirements  in  order  to  identify  those 
requirements  which  could  be  reduced  in 
scope  or  eliminated  without  impacting 
NRC's  ability  to  fulfill  its  mission 
regarding  the  protection  of  the  public 
health  and  safety. 

In  cases  where  NRC  has  made  a 
determination  to  reduce  or  eliminate  a 
requirement.  NRC  first  considered  the 
impact  on  public  health  and  safetv.  If 
there  would  be  no  direct  impact  on 
public  health  and  safety,  NRC  next 
considered  the  reduced  administrative 
burden  on  licensees  and  the  extent  to 
which  the  proposed  elimination  will 


'  This  initiative  has  moi^  recently  evolved  into 
the  development  of  E-GOV  which  uses  improved 
internet-based  technology  to  make  it  easy  for 
citizens  and  business  to  interact  with  the 
government,  saving  the  taxpayer  dollars  while 
streamlining  citizen-to-govemment 
communications.  In  1998,  the  Government 
Paperwork  Elimination  Act  (GPEA)  (Pub.  L.  105- 
277)  was  enacted  to,  among  other  things,  help 
citizens  gain  one-stop  access  to  existing 
Government  information  and  services  and  increase 
Government  accountability  to  citizens. 


deprive  the  public  of  health  and  safety 
information   In  all  cases,  an  existing 
requirement  cannot  be  reduced  or 
eliminated  arbitrarily  Before 
regulations  containing  reporting 
requirements  which  NRC  determines  to 
be  obsolete,  unnecessarily  burdensome, 
too  prescriptive  or  to  overlap  or 
duplicate  other  regulations,  can  be 
removed,  NRC  must  follow  the 
administrative  process  for  rulemaking 
which  provides  an  opportunitv  for 
comment  by  members  of  the  public.  In 
this  way.  NRC  seeks  to  maintain  a 
balance  between  elimination  of 
recordkeeping  and  reporting 
requirements  which  are  burdensome 
and  do  not  substantially  contribute  to 
providing  a  basis  for  its  licensing  and 
regulatory  actions,  and  making  the  basis 
for  its  decisions  transparent  to 
stakeholders. 

The  PRA  requires  federal  agencies  to, 
among  other  things,  ensure  that 
information  technology  is  acquired, 
used,  and  managed  to  improve 
performance  of  agency  missions, 
including  the  reduction  of  information 
collection  burdens  on  the  public.  This 
includes  evaluating  whether  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility.  Recently,  in  conformance  with 
the  objectives  of  this  Act.  NRC  amended 
its  "Reporting  Requirements  for  Nuclear 
Power  Reactors  and  Independent  Spent 
Fuel  Storage  Installations  at  Power 
Reactor  Sites,"  (65  FR  63769  (October 
25,  2000)),  to  better  align  the  reporting 
requirements  with  NRC's  needs  for 
information  to  carty  out  its  safety 
mission  (e.g.,  extending  the  required 
initial  reporting  times  for  some  events, 
consistent  with  the  time  at  which  the 
reports  are  needed  for  NRC  action)  and 
to  reduce  uiijiecessar\'  reporting  burden, 
consistent  with  NRC's  needs  {e.g.. 
eliminating  the  reporting  design  and 
analysis  defects  and  deviations  with 
little  or  no  risk  or  safetv  significance  (65 
FR  63778-9)). 

Subject  to  the  need  to  protect 
safeguards  and  national  security-related 
information,  commercial  nuclear  facility 
licensing  and  regulation  should  be 
transacted  publicly.  In  that  regard,  the 
NRC  had  made  available  substantial 
amounts  of  information  for  public 
review  on  its  website,  which  since  2000 
and  the  development  of  its  Agency-wide 
Document  Access  and  Management 
System  (ADAMS)  has  provided  this 
information  in  a  more  searchable  form 
at  NRC's  Public  Electronic  Reading 
Room,  i.e.,  http://v\'v\'\v. nrc.gov/reading- 
rm.html.  These  documents,  which 
include  substantial  amounts  of 
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information  relevant  to  licensing 
dec:ision.s,  e.g..  the  license  application, 
as  well  as  changes  thereto, 
correspondence  between  the  licensee 
and  NRC-  and  inspection  reports,  are 
available  in  ADAMS  and  continue  also 
to  be  available  in  the  PDR.  NRC  also  has 
a  comprehensive  set  of  reporting 
requirements  which  have  had  the 
benefit  of  public  comment  and  have 
been  promulgated  in  accordance  with 
the  Administrative  Procedure  Act  after 
careful  consideration  as  to  whether  NRC 
needs  to  obtain  licensees'  records  and 
information  to  carry  out  NRC's  public 
health  and  safety  responsibilities.  The 
Petitioner  has  apparently  discounted  the 
process  bv  which  NRC  determined  that 
many  of  the  documents  which  are  the 
subject   if  the  petition  for  rulemaking 
are  unnecessary  for  NRC  to  possess  in 
order  to  make  regulatorv  decisions  that 
protect  th    public  health  and  safety,  or 
has  determined  may  be  kept  onsite  at 
licensees'  facilities  for  NRC  inspection 
purposes  but  are  not  required  to  be 
submitted  to  NRC.  In  addition,  much  of 
the  information  which  is  of  interest  to 
the  Petitioner  and  being  retained  onsite 
bv  licensees  may  also  be  available  to 
members  of  the  public  because  it  is 
contained  in.  or  has  been  relocated  to, 
other  documents  that  have  been 
submitted  (as  part  of  applications  or  in 
response  to  requests  for  additional 
information)  and  are  placed  in  NRC's 
i'ublic  P^lectronic  Reading  Room  and/or 
the  PDR 

III.  Summary  of  the  Public  Comments 

The  notice  of  receipt  of  the  petition 
for  rulemaking  invited  interested  parties 
to  submit  written  comments  concerning 
the  petition.  The  NRC  received  27 
comment  letters  and  an  additional  letter 
responding  to  those  comments  from 
OCRE.  Of  these,  three  letters  from 
private  citizens  and  the  Clean  Water 
Fund  of  North  Carolina,  an 
environmental  group,  favored  granting 
the  petition.  Twenty-four  letters 
opposing  the  petition  were  sent 
primarily  by  utilities  or  representatives 
of  utilities  such  as  Nuclear  Energy 
Institute  (.NEI)  and  Nuclear  Utility 
Backfitting  and  Reform  Group 
(NrBARG),  Manv  of  the  letters 
contained  comments  that  were  similar 
in  nature.  The  following  section 
summarizes,  bv  issue,  the  public 
comments  receiv(?d  and  provides 
responses  to  those  comments. 


-  Although  the  terrorist  attacks  of  Septenit>er  1 1 . 
2001.  led  to  the  NRC's  decision  to  remove  material 
from  Its  website,  the  agency,  after  conducting  a 
deliberate  and  systematic  review  of  that  material, 
has  now  restored  most  of  the  material  to  the  Web 
site. 


Comment  1 .  Licensee-Held  Information 
Should  Not  Be  Withheld  From  the 
Public        I 

Of  those'responding  in  favor  of 
granting  the  petition,  one  private  citizen 
contended  that  the  petition  is  justified 
because  it  is  illegal  and  unfair  that  the 
public  does  not  have  access  to  licensee- 
held  information.  Another  private 
citizen  agreed  with  that  position  but 
pointed  out  that  the  petition,  as  written, 
is  too  general  with  respect  to  the  scope 
of  records  covered  by  the  proposal  and 
suggested  that  the  scope  be  limited  to 
the  records  used  by  the  licensee  to 
support  a  docketed  submittal  [i.e.,  those 
records  which  could  have  been 
included  with  the  submittal).  That 
commenter  also  noted  that  any 
proposed  change  to  10  CFR  part  9  must 
not  interfere  with  the  handling  of 
licensee-prepared  records  as  proprietary 
information.  The  Clean  Water  Fund  of 
North  Carolina  supported  the 
Petitioner's  view  that  limiting  public 
access  to  information  increases  public 
cynicism  regarding  the  regulation  of 
nuclear  energy. 

NRC  Response 

Applicants  for  an  NRC  license  and 
licensees  provide  information  to  NRC 
under  the  agency's  requirements,  See, 
e.g.,  10  CFR  30.6,  30.32  and  10  CFR 
50.4,  50.33,  50.34,  50.90,  which  set  out 
certain  NRC  license  application 
requirements:  10  CFR  50.72  and  50.73, 
which  require  nuclear  power  reactor 
licensees  immediately  to  notify  NRC 
when  certain  conditions  arise,  followed 
by  written  event  reports;  and.  licensee 
reports  sent  in  response  to  NRC  requests 
for  additional  information  as  part  of  a 
specific  licensing  or  regulatory  action. 
This  information  is  submitted  on  the 
docket  for  the  particular  licensee  and. 
except  when  it  contains  safeguards, 
personal  information  or  other 
information  that  may  be  protected  from 
public  disclosure  under  10  CFR  2.790, 
is  placed  in  the  PDR  where  it  is 
available  for  public  inspection  and 
copying  '  and,  in  most  instances,  is 
available  in  electronic  form  through 
NRC's  Public  Electronic  Reading  Room, 
discussed  above.  In  this  way,  the  public 
has  access  to  very  large  amounts  of 
relevant  licensee  information.  In 
addition,  NRC  allows  licensees  to  retain 
specified  records  onsite  for  inspection 
purposes.  Although  NRC  has  the  right  to 
access  these  records  or  obtain  them 


'  NRC  has  restored  access  to  a  large  volume  of 
licensing  and  regulatory  materials  that  were 
removed  frotn  its  website  and  PDR  for  review  and 
screening  fojlewing  the  September  11,  2001 
terrorist  att^ks  on  the  World  Trade  Center  and  the 
Pentagon. 


permanently,  NRC  has  determined  that 
it  is  not  necessar\',  under  most 
circumstances,  for  licensees  to  submit 
this  information  to  NRC.  To  require  the 
submission  of  information  and 
documents  beyond  those  that  NRC 
determines  it  needs  to  have  submitted 
for  its  regulatory  function  would  be 
contrary  to  the  objectives  of  the  PRA. 
Finally,  general  information  held  by  a 
licensee  but  not  required  to  be  retained 
or  submitted  for  NRC's  regulatory 
purposes  is  the  property  of  the  licensee. 
Absent  an  NRC  determination  that  such 
information  must  be  submitted  to  NRC 
in  order  for  NRC  to  carry  out  its 
statutory  and  regulators,  obligations,  the 
AEA  does  not  provide  NRC  with  the 
authoritv  to  require  that  licensees 
provide  such  information  to  a  third 
party. 

Comment  2.  The  Petition  Would,  in 
Effect.  Modify  the  FOIA  mthout 
Congressional  Action 

Several  of  the  commenters  endorsed 
NEI's  comment  that  the  proposed 
petition  for  rulemaking  would  expand 
the  NRC's  current  requirements  for 
granting  public  access  to  licensee 
documents.  They  believe  that  the 
proposed  rulemaking,  without 
Congressicmal  action,  would  modify  the 
FOIA  by  making  the  statute  applicable 
to  entities  other  than  government 
agencies  and  to  records  other  than  those 
within  a  government  agency's  control. 
In  addition,  most  commenters  believe 
that  the  petition  challenges  the 
Congressifmal  delegation  of  authority  to 
the  NRC  by  giving  access  to  almost  all 
of  a  licensee's  internal  documents, 
including  those  which  the  NRC  has 
determined  can  be  retained  onsite,  as 
well  as  those  which  NRC  believes  are 
unnecessary  for  it  to  possess  or  obtain 
access  to  in  order  to  protect  the  jiublic 
health  and  safety. 

NRC  Response 

NRC  believes  the  requested 
amendment  is  overly  broad  and,  if 
granted,  would  allow  access  to  almost 
all  of  a  licensee's  internal  documents 
including  drafts  and  other  documents 
without  a  showing  of  need.  The  petition 
requests  access  to  "any  record  relevant 
to  NRC  licensed  or  regulated  activities 
held  by  a  possessor."  In  the  context  of 
NRC  regulation,  a  ver\'  broad  range  of 
licensees'  records  may  arguably  be 
"relevant"  to  NRC  activities.  OCRE's 
petition  relies  heavily  on  NRC's 
authority  under  the  AEA  to  access  and, 
if  it  chooses,  obtain  permanent  custody 
of  such  records.  Section  161o.  of  the 
AEA,  for  example,  provides  NRC  with 
the  authority  to  require  reports  and 
recordkeeping,  and  to  require  licensees 
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to  maintain  those  documents  for 
inspection  purposes,  for  specified 
activities  and  studies,  and  activities 
under  licenses  issued  pursuant  to  the 
AEA,  "as  may  be  necessary  to  effectuate 
the  purposes  of  the  AEA. 

When  in  the  possession  and  control  of 
NRC.  documents  become  "agency 
records."  and.  in  accordance  with  FOIA 
and  the  agency's  regulations,  such 
documents  are  available  for  public 
inspection  and  copying  upon  request  by 
any  person.  The  petition,  if  granted, 
would  arguably  amount  to  an 
unprecedented  and  legally  questionable 
extension  of  the  FOIA  by  granting 
access  to  private  documents  of  regulated 
entities  that  are  not  "agency  records"  (as 
defined  in  the  PRA]  and  are  not 
required  for  NRC:  regulation  and 
licensing.  The  FOIA  applies  to  ever\- 
record  which  an  agency  has.  in  fact! 
obtained;  and  not  to  documents  which 
merely  could  have  been  obtained.  The 
United  States  Supreme  Court 
considered  this  issue  in  Forshfim  v. 
Morris.  445  U.S.  169  (1980).  and 
concluded  that  Congress  could  not  have 
intended  FOIA  to  embrace  documents 
that  the  Federal  Government  has  the 
right  of  access  to,  as  this  would  include 
an  extraordinarily  large  amount  of 
private  documents. 

Comment  3.  There  Are  Manv 
Administrative  Costs  Associated  With 
Information  Requests 

Commenters  stated  that  there  are 
many  administrative  costs  associated 
with  information  requ(>sts.  Most 
commenters  believe  that  since  the 
subject  of  a  request  does  not  have  to  be 
well  defined,  nor  is  a  stated  purpose  for 
the  search  required,  it  is  likely  that 
many  licensees  would  have  to  create  or 
recreate  their  filing  systems  at  a 
substantial  cost  to  accommodate  broad 
requests.  This  cost  would,  in  turn,  be 
passed  on  to  consumers.  One 
commenter,  the  Mayo  Clinic,  stated  that 
"the  petition  would  result  in  increased 
licensee  efforts  and  costs  with  no 
benefit  nor  increase  in  safety  for  society. 
These  additional  costs  would  need  to  be 
passed  on  to  customers  who  would  gain 
nothing.  In  particular,  medical  licensees 
would  be  forced  to  pass  these  costs  onto 
patients  while  at  the  same  time  reacting 
to  federal  health  care  initiatives  to 
reduce  costs."  One  licensee 
(Commonwealth  Edison)  estimated  that 
any  one  request  costs  anvwhere  from 
$1,500  to  $3,000,  and  would  clearly 
require  dedicated  resources  to  this 
proposed  effort. 

NRC  Response 

NRC  agrees  with  the  general 
comments  and  assertions  that  the 


requirements  proposed  by  the  Petitioner 
would  result  in  some,  possibly 
substantial,  administrative  costs  for 
licensees  to  respond  to  requests  for 
documents.  A  licensee's  process  would 
likely  include  provisions  for:  (1) 
Receipt,  acknowledgment,  and  tracking 
of  the  request:  (2)  evaluation  of  the 
request  to  determine  if  it  will  require  a 
document  search  effort,  and,  if  so,  the 
nature  and  scope  of  the  search;  (3) 
conducting  a  search  including 
interactions  with  document  custodians: 
(4)  reviewing  collected  materials  and 
screening  for  "relevance"  or  other  bases 
for  non-disclosure  such  as  trade  secrets 
or  privileged  information:  and  (5) 
reproduction  and  transmittal  of 
responsive  documents.  Since  the 
documents  which  can  be  requested  are 
"any  record,  "  there  are  likely  to  be 
significant  administrative  burdens  and 
costs  for  locating  and  compiling  the 
requested  information  for  reproduction. 
The  cost  could  include  dedicating 
personnel  to  this  task.  In  addition, 
unlike  the  FOIA,  the  petitioner's 
proposal  does  not  provide  for  the 
recover}-  of  the  costs  associated  with 
searching  and  reviewing  documents. 

Granting  the  petition  could  adversely 
impact  the  effectiveness  of  NRC  by 
increasing  the  burden  on  the 
Commission's  adjudicatory  activities 
without  a  corresponding  enhancement 
of  safety.  The  appeal  process  provided 
by  this  petition  would  require  AJs  to  be 
called  upon  to  determine  if  a  record  can 
be  the  subject  of  a  request,  if 
reproduction  fees  are  reasonable,  and  if 
the  licensees'  responses-are  timely.  The 
proposal  would  strain  the  existing 
resources  of  the  Atomic  Safety  and 
Licensing  Board  Panel.  It  might  also 
necessitate  seeking  additional  resources 
for  NRC  which  might  be  difficult  to 
obtain  in  the  absence  of  a  safety 
justification.  The  petition  does  not 
provide  for  effective  Commission 
oversight  of  the  Ajs  that  is  afforded  for 
other  adjudicatory  matters;  indeed,  the 
Petitioner's  proposal  that  the  AJs' 
decisions  would  be  final  and  would  not 
be  appealable  or  subject  to  review  by  the 
Commission,  undermines  the 
Commission's  ability  to  effectively 
monitor  and  administer  its  adjudicatory 
processes.  The  Commission's 
regulations  require  licensees  to  provide 
full  disclosure  of  information  that  NRC 
has  determined  is  necessarv  for  it  to 
fulfill  its  mission  to  protect  the  public 
health  and  safety.  OCREs  petition  does 
not  explain  how  its  proposed  document 
access  and  appeal  process  would 
enhance  NRC's  ability  to  accomplish 
that  mission. 


Comment  4.  OCRE  Has  \'ot  Pronded  a 
Specific  Purpose  for  the  Information 
Other  Than  Wanting  Access  to  It 

Several  commenters  stated  that  OCRE 
has  not  provided  any  specific  reason  for 
needing  to  review  the  onsite 
information  it  is  requesting  other  than 
its  belief  that  the  public  should  have 
access  to  this  information.  The 
Petitioner  has  pointed  out  that  the 
requested  access  is  not  directly  for 
protection  of  the  public  health  and 
safety.  The  commenters'  criticisms 
further  questioned  whether  OCRE  is  not 
casting  public  citizen  groups  into  the 
role  of  providing  oversight  of  NRC's 
regulatory  program. 

NRC  Response 

NRr  lecognizes  the  important 
t  oniribution  the  public  makes  to  NRC's 
r»'4uldtory  process.  To  facilitate  public 
involvement,  NRC  has  developed  more 
effective  and  efficient  methods  of 
providing  information  to  the  public  in 
order  that  the  public  can  be  more  fullv 
informed  on  the  licensing  and 
regulator^'  process  and  issues  associated 
with  these  activities.  With  the 
improvement  of  communication 
technology  since  the  submittal  of 
OCREs  petition,  NRC  has  developed 
ADAMS,  as  discussed  above,  that 
provides  access  to  documents  relevant 
to  its  licensing  decisions,  as  well  as  the 
Web  site  with  additional  links 
containing  information  regarding  the 
regulation  and  management  of  nuclear 
facilities  and  materials  to  facilitate 
public  participation  in  the  regulatorv 
process.  A  newly  created  "Homepage" 
and  improved  "search  engines"  were 
added  in  2000  and  have  been  updated 
recently,  making  "navigation"  of  this 
information  easier.  NRC  is  satisfied  that 
the  access  to  licensee-held  documents 
envisioned  by  OCREs  petition  is  not 
necessary  to  participate  in  the  hearing 
process,  given  the  voluminous  amounts 
of  information  available  to  the  public 
regarding  NRC's  licensing  review  and 
regulatoiA'  decisions.  For  example, 
subpart  L  of  10  CFR  part  2.  "Informal 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  contains  provisions  that 
allow  any  person  whose  interest  may  be 
affected  by  a  proceeding  for  the  grant, 
renewal,  or  licensee-initiated 
amendment  of  a  license  subject  to 
subpart  L.  to  file  a  request  for  a  hearing. 
Subpart  L  also  requires  the  Secretary  of 
the  NRC  to  maintain  a  docket  for  each 
adjudication  under  this  subpart, 
commencing  with  the  filing  of  a  request 
for  a  hearing,  which  includes  the 
request  for  a  hearing  and  other  related 
documents,  as  well  as  a  hearing  file 
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consisting  of  the  application  for  a 

license  or  amendment,  any  NRC 
en%ironmentdl  impact  statement  or 
assessment  relating  tn  the  application, 
and  any  NRC  report  and  any 
correspondence  between  the  applicant 
and  the  NRC  that  is  relevant  to  the 
application.  The  NRC  staff  has  a 
continuing  duty  to  keep  the  hearing  file 
up  to  date  with  respect  to  these 
materials  and  to  make  them  publicly 
available  for  inspec;tiun  and  copying,  as 
well  as  providing  them  to  the 
appropriate  parties  to  the  adjudication. 
To  that  end.  the  database  for  the  Web- 
based  version  of  ADAMS  is  updated 
once  daily,  usually  after  midnight  East 
coast  time.  In  the  more  formal  NRC 
adjudications,  additional  discovery 
tools  are  available  and  these  can  provide 
access  to  much  of  the  information  and 
many  of  the  documents  in  the  licensee's 
sole  possession  that  the  Petitioner  seeks 
through  its  petition  for  rulemaking.  In 
view  of  the  extensive  provisions  for 
access  to  relevant  information  and 
documents  in  NRC's  hearing  procedures 
in  10  CFR  part  2,^  NRC  strongly 
disagrees  with  the  Petitioner's  assertion 
that  without  the  proposed  rule,  the 
public's  effective  participation  in  NRC's 
hearing  process  will  be  restricted. 

Comment  5  The  Petition  Could  Have  a 
Negative  Impact  on  the  Public  Health 
and  Safety 

Several  commenters  pointed  out  that 
the  petition  for  rulemaking  could 
actually  have  a  negative  effect  on  public 
health  and  safety  by  producing  a 
chilling  effect  on  the  development  of 
utilities'  self-assessments  (which  have 
been  promoted  by  NRC)  because  the 
utilities  fear  that  such  documents  could 
be  used  for  purposes  other  than  that  for 
which  they  were  intended, 

NR(]  Response 

NRC  agrees  it  is  possible  that  granting 
till'  petition  could  discourage  licensee 
self-assessment  NRC  agrees  that 
providing  access  to  draft  and  other 
preliminary  documents  may  have  a 
chilling  effect  and  discourage 
employees  of  l!c:ensees  from 
documtrnting  information  that  may  be 
perceived  as  adverse  to  their  employers, 
resulting  in  less  candid  and  frank  self- 
assessments  and   'lesscms  learned" 
analysis.  It  should  be  noted  that  NRC  . 
encourages  self-assessments  and 
licensee-initiated  corrective  actions  and 
NRC  would  not  want  to  impose 


^  the  \Kl,  has  proposed  changes  to  the 
adjudicalory  prnress  66  FR  19610  (april  16,  2001). 
The  proposed  changes  would  not  affect  the  access 
to  documents  and  information  currently  provided 
to  the  public. 


unnecessary  requirements  that 
discourage  these  activities. 

Comment  6.  Some  Information  Now 
Being  Retained  by  Licensees  Is  Still 
Available  to  Members  of  the  Public 
Through  Reports  to  the  NRC  Which  Are 
Placed  in  the  NRC's  Public  Document 
Room 

One  coramenter,  Westinghouse 
Electric  Corporation,  pointed  out  that  in 
each  case  provided  by  OCRE,  "there  is 
voluminous  information  in  the 
possession  of  the  NRC  and  hence 
publicly  available  *   *   *"  Westinghouse 
took  the  examples  provided  by  OCRE 
where  documents  are  now  being 
retained  onsite,  and  pointed  out  where 
the  information  thatis  being  retained 
onsite  is  still  being  provided  in  other 
records  that  are  sent  to  NRC  and, 
thereafter,  placed  in  the  PDR. 

Another  commenter,  BG&E, 
responded  to  OCRE's  appraisal  of  the 
current  situation,  by  pointing  out  that 
approximately  90%  of  the  information 
that  it  will  take  out  of  its  technical 
specifications  will  be  transferred  to 
publicly  available  documents,  such  as 
the  Updated  Final  Safety  Analysis 
Report  and  the  Quality  Assurance  Plan, 
and  the  remaining  10%  will  be 
transferred  to  more  appropriate, 
publicly  available  documents  which  are 
controlled  by  existing  regulations, 

NRC-Response 

NRC  agrees  with  the  commenters  that 
information  retained  on  site  often  is 
provided  in  other  records  that  are  sent 
to  NRC.  Although  some  of  this  material 
may  have  been  removed  from  its  Web 
site  and  PDR  after  the  terrorist  attack  of 
September  11,  2001,  NRC  has  restored 
access  to  a  large  volume  of  licensing  and 
regulatory  materials  that  were  removed. 

Comment  7.  OCRE  is  Mischaracterizing 
the  1989  Rules  of  Practice  and 
Oi'erstating  the  Effects  of  Not  Having 
Access  to  the  Records  Sought 

OCRE  stated  that  "without  sufficient 
factual  information  to  support 
admission  of  contentions,  petitioners 
will  never  become  interveners  and  will 
never  have  the  right  to  discovery." 
However,  while  the  Rules  of  Practice 
will  preclude  a  contention  from  being 
admitted  where  an  intervener  has  no 
facts  to  support  its  position  and  NRC 
hearing  practice  does  not  permit 
discovery  to  frame  contentions, 
allowing  access  to  "any  record  relevant 
to  NRC-licensed  or  regulated  activities 
held  by  a  possessor,"  would  allow,  as 
several  commenters  pointed  out, 
"litigation-type  discovery  against  a 
licensee  without  filing  a  lawsuit  and 
thus,  without  the  legal  safeguards 


designed  to  prevent  "fishing 
expeditions."' 

NRC  Response 

The  NRC  disagrees  with  the 
Petitioner's  position  that  if  this  petition 
is  not  granted,  the  public  will  not  be 
able  to  fully  participate  in  the  NRC 
hearing  process  which  is  provided  for 
under  the  AEA.  The  AEA.  as 
implemented  by  the  Commission's 
regulations,  provides  the  opportunity 
for  a  hearing  to  any  person  whose 
interests  may  be  affected  by  the 
granting,  renewal,  or  licensee-initiated 
amendment  of  an  NRC  license.  The  NRC 
staff  makes  available  for  public 
inspection  and  copying,  documents 
relevant  to  its  licensing  decisions 
electronically  at  the  NRC's  Public 
Electronic  Reading  Room,  discussed 
above,  and/or  in  the  PDR.  These 
documents  include  the  application,  and 
any  amendment  thereto,  any  NRC 
environmental  impact  statement  or 
assessment  relating  to  the  application, 
and  any  NRC  report  and  any 
correspondence  between  the  applicant 
and  the  NRC  that  is  relevant  to  the 
application.  These  documents  provide 
the  basis  for  the  NRC's  decision  to  grant, 
renew,  or  amend,  a  license,  and  are 
sufficient  to  permit  a  member  of  the 
public  to  make  an  informed  decision  as 
to  whether  the  person  desires  to 
participate  in  the  hearing  process  and  to 
formulate  appropriate  contentions.  See 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings — Procedural  Changes  in  the 
Hearing  Process  (54  FR  .3,3168  (August 
11,  1989)). 

IV,  Reasons  for  Denial 

NRC;  recognizes  the  contribution  the 
public  makes  to  the  regulatory  process 
and  the  importance  of  public  confidence 
in  that  process.  However,  based  on  the 
review  of  the  amendment  requested  by 
OCRE  and  the  comments  received  on 
this  petition.  NRC  concludes  that  there 
are  seveial  legal  and  policy 
considerations  associated  with  the 
petition  for  rulemaking  which  warrant 
denial  of  the  petition.  The  specific 
reasons  for  denial  are: 

1 .  OCRE's  request  for  access  to 
licensee-held  records  is  overly  broad 
and  would  aliow  access  to  documents 
that  the  NRC  requires  licensees  to 
maintain  onsite  for  inspection  purposes 
but  generally  does  not  require  licensees 
to  submit,  as  well  as  almost  all  of  a 
licensee's  internal  documents  including 
drafts  and  other  documents  which  the 
NRC  does  not  require  licensees  to 
maintain  and  on  which  NRC  does  not 
rely  for  NRC  regulatory  or  licensing 
actions,  even  if  they  are.  in  some 
respect,  relevant  to  NRC  activities. 
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Neither  the  AEA  or  the  FOIA.  which 
applies  to  records  which  an  agency  has. 
in  fact,  obtained,  and  not  to  records 
which  merely  could  have  been  obtained, 
provide  the  NRC  with  the  authority  to 
require  licensees  to  supply  such 
documents  to  the  public. 

2.  OCRE  has  not  made  a  showing  that 
supplementing  the  safety  information 
which  underlies  and  supports 
Commission  action  and  is  available  to 
the  public,  would  result  in  enhanced 
safety.  In  fact,  granting  the  petition  may 
have  an  adverse  impact  on  safety. 
Resources  that  licensees  would  use  to 
defend  and  explain  matters  would  not 
be  available  to  address  substantive 
safety  issues.  Granting  the  petition  may 
also  have  a  chilling  effect  and 
discourage  employees  of  licensees  from 
documenting  information  that  mav  be 
perceived  as  adverse  to  their  emplovers 
resulting  in  less  candid  and  frank  self- 
assessments  and  "lessons  learned" 
analysis.  The  access  required  by  the 
petition  could  discourage  licensee  self- 
assessments  and  self-identification  of 
the  need  for  corrective  action. 

3.  Without  a  corresponding 
enhancement  of  safety,  the  petition 
would  create  a  significant  but 
unnecessarv'  administrative  and 
economic  burden  on  licensees  without 
justification.  Because  the  records  which 
could  be  requested  are  "anv  record," 
such  requests  could  significantly  impact 
licensees  which  would  be  required  to 
bear  the  cost  of  creating  a  system  to 
assemble  these  documents  as  well  as 
dedicating  the  administrative  personnel 
necessary  to  locate  and  compile  the 
requested  information  for  reproduction. 
Unlike  FOIA,  which  allows  for  the 
recovery  of  the  costs  associated  with 
searching  and  reviewing  documents,  the 
only  cost  which  the  petition  allows  is 
the  cost  of  document  production. 

4.  The  petition  is  contrarv  to  efficient 
regulators  oversight  of  NRC  facilities,  as 
well  as  the  legislative  move  to  reduce 
unnecessar}-  recordkeeping  and 
reporting  requirements.  NRC  has  been 
engaged  in  activities  to  eliminate 
unnecessary  requirements  and  to  move 
toward  risk-informed  requirements 
which  focus  on  safety  matters.  These 
internal  agency  initiatives  have  gone 
hand-in-hand  with  the  objectives  and 
requirements  of  the  PRA.  The 
documents  which  are  the  subject  of  the 
petition  for  rulemaking  include 
documents  that  NRC  has  determined  are 
unnecessary  for  NRC  to  fulfill  its 
mission  regarding  the  protection  of  the 
public  health  and  safety  and  the 
common  defense  and  securitv, 

5.  Granting  the  petition  would 
adversely  impact  the  effectiveness  of  the 
NRC  by  increasing  the  burden  on  the 


Commission's  adjudicatorv  activities 
without  a  corresponding  enhancement 
of  safety  The  appeal  process  provided 
by  this  petition  would  require  Ajs  to  be 
called  upon  to  determine  whether  a 
record  can  be  the  subject  of  a  request: 
whether  reproduction  fees  are 
reasonable:  and.  whether  a  licensee's 
response  is  timely.  This  would  increase 
the  work  load  of  NRC  AJs  which  would 
affect  the  amount  of  time  available  for 
other  cases.  The  petition  does  not 
provide  for  the  Commission  to  review 
the  decisions  of  its  subordinate  judges 
which  undermines  the  Commission's 
ability  to  effectively  monitor  and 
administer  its  adjudicatorv  processes. 

6.  OCRE  has  not  made  a  snowing  that 
without  this  amendment  to  10  CFR  part 
9  the  public  will  not  be  able  to  fully 
participate  in  the  NRC  hearing  process 
provided  for  under  the  AEA.  The  AEA. 
as  implemented  by  the  Commission's 
regulations,  provides  the  opportunity 
for  a  hearing  to  any  person  whose 
interests  may  be  affected  by  the 
granting,  suspending,  revoking  or 
amending  of  an  NRC  license  or 
application  to  transfer  control.  The 
documents  which  provide  the  basis  for 
an  application  to  grant,  renew,  or 
amend,  a  license,  are  available  in 
electronic  form  for  viewing  or 
downloading  at  the  NRC's  Public 
Electronic  Reading  Room,  http:// 
i\-vi^v. nrc.gov/reading-rm.html.  or  at  the 
NRC's  PDR  for  public  inspection  and 
copying.  These  documents  are  sufficient 
for  a  member  of  the  public  to  make  an 
informed  decision  as  to  whether  the 
person  desires  to  participate  in  the 
hearing  process  and  to  formulate 
appropriate  contentions.  The 
Commission  is  satisfied  that,  given  the 
information  that  the  NRC  ensures  is 
available  to  the  public,  the  access  to 
licensee-held  documents  that  the 
petition  requests  is  not  necessary'  for 
meaningful  participation  in  the  hearing 
process. 

V.  Conclusion 

In  sum,  granting  the  petition  could 
create  a  significant  administrative  and 
economic  burden  on  licensees  and 
increased  administrative  burden  on  the 
NRC  without  a  corresponding 
enhancement  of  safety.  The  potential 
but  speculative  benefits  that  might 
occur  from  public  access  to  licensee- 
held  documents  are  outweighed  by  the 
burden  granting  the  petition  would 
impose.  Moreover,  the  Commission  does 
not  have  the  authoritv  to  require  a 
licensee  to  provide  documents  to 
members  of  the  public  that  NRC  has 
determined  are  not  necessar\'  to  be  kept 
as  agency  records  to  provide  the  basis 
for  NRC's  regulator\'  and  licensing 


actions.  The  petition  for  rulemaking 
filed  by  OCRE.  PRM-9-2,  is  denied. 

Dated  at  Rockville,  Maryland,  this  22nd  of 
October,  2003. 

For  the  Nuclear  Regulatory-  Commission. 

,\nnette  L.  Viefti-Cook, 

Secretary-  of  the  Commission. 

[FR  Dor  03-27131  Filed  10-27-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NY63-263.  FRL-7579- 

5] 

Approval  and  Promulgation  of 
Implementation  Plans:  New  York: 
Revised  Motor  Vehicle  Emissions 
Budgets  tor  1990  and  2007  Using 
MOBILES 

AGENCY:  Environmental  Protection 

A>:.'iu  V  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  New  York  State 
Implementation  Plan  (SIP)  for  the 
attainment  and  maintenance  of  the  1- 
hour  national  ambient  air  quality 
standard  (NAAQS)  for  ozone. 
Specifically.  EPA  is  proposing  approval 
of  New  York's:  revised  1990  and  2007 
motor  vehicle  emission  budgets 
recalculated  using  MQBILE6:  and 
modified  date  for  submittal  of  the 
State's  mid-course  review.  The  intended 
effect  of  this  action  is  to  approve  a  SIP 
revision  that  will  help  the  State 
continue  to  plan  for  attainment  of  the  1- 
hour  NAAQS  for  ozone  in  its  portion  of 
the  New  York-Northern  New  Jersev- 
Long  Island  nonattainment  area  (NAA). 
DATES:  Comments  must  be  received  on 
or  before  November  28.  2003.  Public 
comments  on  this  action  are  requested 
and  will  be  considered  before  taking 
final  action. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner. 
Chief.  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway.  New 
York.  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Wemer.Raymond@epa.gov  or  to  http:// 
i\'Vi^\:regu]ations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://www.regulations.gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
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line  instructions  for  submitting 
comments. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations:  _ 
Environmental  Protection  Agency, 
Region  2  Office.  Air  Programs  Branch, 
290  Broadway,  25th  Floor.  New  York. 
New  York  10007-1866.  and  New  York 
State  Department  of  Environmental 
Conservation,  Office  of  Air  and  Waste 
Management,  14th  Floor,  625  Broadway, 
Albany,  New  York  12233-1010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  A.  Bascue.  Air  Programs 
Branch.  Environmental  Protection 
Agencv.  290  Broadwav.  25th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
4249  or  bascue. andrei\-<3>epa. gov. 

SUPPLEMENTARY  INFORMATION:  This 
revision  is  being  proposed  under  a 
procedure  called  parallel  processing.  - 
Under  parallel  processing,  EPA 
proposes  action  on  a  state  submission 
before  it  has  been  formally  adopted  and 
submitted  to  EPA.  and  will  take  final 
action  on  its  proposal  if  the  final 
submission  is  substantially  unchanged 
from  the  submission  on  which  the 
proposal  is  based,  or  if  significant 
changes  in  the  final  submission  are 
anticipated  and  adequately  described  in 
EPA's  proposal  as  a  basis  for  EPA's 
proposed  action. 

New  York  held  a  public  hearing  on  its 
proposed  SIP  revision  on  June  24,  2003. 
If  New  York's  proposed  SIP  revision  is 
substantially  changed.  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made,  EPA 
will  take  final  action  on  the  State's  plan 
consistent  with  this  proposal  and  any 
submitted  comments.  Before  EPA  can 
appiove  this  SIP  revision.  New  York 
must  adopt  the  SIP  revision  and  submit 
it  formallv  to  EPA  for  incorporation  into 
the  SIP. 
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1.  Background 

In  November  of  1999,  EPA  issued  two 
memoranda'  to  articulate  its  policy 
regarding  states  that  incorporated 
M0BILE5-based  interim  Tier  2 
standard  -  benefits  into  their  SIPs  and 
motor  vehicle  emissions  budgets 
("budgets").  Although  these  memoranda 
primarily  targeted  certain  serious  and 
severe  ozone  NAAs,  EPA  has 
implemented  this  policy  in  all  other 
areas  that  have  made  use  of  Federal  Tier 
2  benefits  in  air  quality  plans  from 
EPA's  April  2000  MOBILE5  guidance, 
"MOBILES  Information  Sheet  #8:  Tier  2 
Benefits  Using  MOBILES."  All  states 
whose  attainment  demonstrations  or 
maintenance  plans  include  interim 
MOBILE5-based  estimates  of  the  Tier  2 
standards  were  required  to  make  a 
commitment  to  revise  and  resubmit 
their  budgets  within  either  1  or  2  years 
of  the  final  release  of  M0BILE6  in  order 
to  gain  SIP  approval. 

On  April  18,  2000,  New  York 
submitted  a  revision  to  the  1-hr  Ozone 
Attainment  Demonstration  SIP  for  the 
New  York  portion  of  the  New  York- 
Northern  New  lersey-Long  Island  severe 
ozone  Nonattainment  Area,  which  for 
purposes  of  this  action  will  be  referred 
to  as  the  New  York  Metropolitan  NAA. 
The  New  York  Metropolitan  NAA  is 
comprised  of  the  New  York  Counties  of 
Bronx.  Kings,  Nassua,  New  York, 
Putnam.  Queens,  Richmond.  Rockland 
and  Westchester  and  the  lower  Orange 
County  towns  of  Chester,  Minisink, 
Monroe,  Tuxedo,  Warwick  and 
Woodbury.  The  April  18,  2000  SIP 
revision  included,  among  other  things, 
revised  budgets  using  interim 
MOBILE5-based  estimates  of  the  Tier  2 
standards  and  an  enforceable 
commitment  to  revise  these  budgets  as 
well  as  the  attainm.ent  demonstration 
using  the  MGB1LE6  model  within  one 
year  of  the  release  of  the  model. 
Additional  information  on  EPA's  final 
approval  of  New  York's  April  18,  2000 
submittal  can  be  found  in  the  February 
4,  2002  Federal  Register  (67  FR  5170)' 
EPA  officially  released  the  MOBILE6 
motor  vehicle  emissions  factor  model  on 
January  29,  2002  (67  FR  4254).  Thus,  the 
effective  date  of  that  Federal  Register 
notice  constituted  the  start  of  the  1  year 


'  Memoranda,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  t-Hour  Ozone  Attainment 
Demonstrations,"  issued  November  3, 1999,  and 
"1-Hour  Ozone  Attainment  Demonstrations  and 
Tier2/Sulfur  Rulemaking,"  issued  November  8, 
1999.  Copies  of  these  memoranda  can  be  found  on 
EPA's  Web  site  at  http://www.epa.gov/otaq/transp/ 
traqconf.htm. 

^  The  final  rule  on  Tier  2  Motor  Vehicle 
Emissions  Standards  and  Gasoline  Sulfur  Control 
Requirements  ("Tier  2  standards")  for  passenger 
cars,  light  trucks,  and  larger  passenger  vehicles  was 
published  on  February  10,  2000  (65  FR  6698). 


time  period  within  which  New  York 
was  required  to  revise  its  1-Hour  Ozone 
Attainment  Demonstration  SIP  using  the 
MOBILE6  model.  On  January-  29.  2003, 
New  York  submitted  to  EPA  a  proposed 
revision  for  its  SIP  to  meet  this 
requirement.  This  proposed  revision 
and  the  M0BILE6  modeling 
methodology  used  were  refined  and 
supplemented  subsequent  to  discussion 
between  New  York  and  EPA.  On  June 
24.  2003,  New  York  held  a  public 
hearing  on  the  revised  motor  vehicle 
emission  budgets  using  MOBILE6  and 
EPA  is  proposing,  herein,  to  approve 
those  budgets. 

2.  What  is  MOBILE6? 

MOBILES  is  the  most  current  version 
of  a  long  line  of  MOBILE  emissions 
factor  models  developed  by  EPA  for 
estimating  pollution  from  on-road  motor 
vehicles  in  states  outside  of  California. 
The  model  calculates  emissions  of 
volatile  organic  compounds  (VOCs), 
nitrogen  oxides  (NOx)  and  carbon 
monoxide  (CO)  from  passenger  cars, 
motorcycles,  buses,  and  light-duty  and 
heavy-duty  trucks.  The  model  accounts 
for  the  emission  impacts  of  factors  such 
as  changes  in  vehicle  emission 
standards,  changes  in  vehicle 
populations  and  activity,  and  variations 
in  local  conditions  such  as  temperature, 
humidity,  fuel  quality,  and  inspection 
and  maintenance  programs.  The  model 
is  used  to  calculate  current  and  future 
inventories  of  motor  vehicle  emissions 
at  the  local,  state  and  national  level. 
These  inventories  are  used  to  make 
decisions  about  air  pollution  policies 
and  programs  at  the  local,  state  and 
national  level.  Inventories  based  on  the 
model  are  also  used  to  meet  the  Federal 
Clean  Air  Act's  SIP  and  transportation 
conformity  requirements. 

The  MOBILE  model  was  first 
developed  in  1978.  It  has  been  updated 
many  times  to  reflect  changes  in  the 
vehicle  fleet  and  fuels,  to  incorporate 
EPA's  growing  understanding  of  vehicle 
emissions,  and  to  cover  new  emissions 
regulations  and  modeling  needs. 
Although  some  minor  updates  were 
made  in  1996  with  the  release  of 
MOBILE5b.  MOBILE6  is  the  first  major 
update  of  the  MOBILE  model  since 
1993. 

3.  What  Is  the  Purpose  and  Content  of 
New  York's  Submittal? 

The  State  submitted  this  proposed  SIP 
revision  to  address  an  enforceable 
commitment  made  in  the  April  18,  2000 
Attainment  Demonstration  SIP  revision, 
approved  by  EPA  on  February  2,  2002 
(67  FR  5170).  The  enforceable 
commitment  obligated  the  State  to 
update  its  2007,  attainment  year,  motor 
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vehicle  emissions  budgets  using  the 
MOBILES  model  and  to  reevaluate  the 
attainment  demonstration  based  on  the 
updated  budgets.  The  proposed  revision 
demonstrated  that  the  updated  motor 
vehicle  emissions  budgets  calculated 
using  MOBILES  continued  to  support 
the  projected  attainment  of  the  1-hour 
ozone  NAAQS  for  the  New  York 
Metropolitan  NAA  by  the  attainment 
date  of  2007.  Also  included  as  part  of 
the  proposed  SIP  revision.  New  '^ork 
proposed  to  modif\'  the  planned  date  for 
submitting  its  mid-course  review  to 
December  31,  2004. 

4.  What  Are  the  Revised  MOBILES 
Budgets? 

Table  1  below  summarizes  the  revised 
motor  vehicle  emissions  budgets  for  the 
New  York  Metropolitan  NAA  in  tons 
per  summer  day  (tpd).  These  revised 
budgets  w  ere  developed  using  the  latest 
planning  assumptions,  including  the 
most  recently  available  vehicle 
registration  data,  vehicle  miles  traveled 
(VMT)  estimates,  vehicle  speeds,  fleet 
mix,  and  SIP  control  measures.  For 
additional  details  the  reader  is  referred 
to  the  Technical  Support  Document 
(TSD)  for  this  proposed  action.  EPA  is 
proposing  to  approve  these  revised  1990 
and  2007  motor  vehicle  emissions 
budgets.  The  2007  motor  vehicle 
emissions  budgets  will  serve  as  the 
transportation  conformity  budgets  for 
the  New  York  Metropolitan  NAA. 

Table  1.— New  York  Metropolitan 
NAA  Motor  Vehicle  Emissions 
Budgets.  Revised  With  MOBILES 
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1990 

2007 

VOC 

(tpd) 

NOx 

(tpd) 

VOC 
(tpd) 

NOx 

(tpd) 

596 

512 

182 

230 

5.  Are  the  Revised  MOBILES  Budgets 
Consistent  With  New  York's  1-Hour 
Attainment  Demonstration? 

EPA  has  found  that  .New  York's 
revised  MOBILES  budgets  are  consistent 
with  its  1-hour  ozone  A.ttainment 
Demonstration.  EPA  has  articulated  its 
policy  regarding  the  use  of  MOBILES  for 
SIP  development  in  its  "Policy 
Guidance  on  the  Use  of  MOBILES  for 
SIP  Development  and  Transportation 
Conformity"  ■'  and  'Clarification  of 
Policy  Guidance  for  MOBILES  in  Mid- 


^  Memorandum.  "Policy  Guidance  on  the  Use  of 
MOBILEfi  for  SIP  development  and  Transportation 
Conformity,"  issued  January-  18.  2002.  A  copy  of 
this  memorandum  can  be  found  on  EPA's  Web  site 
at  http://www  epa  gov/otaq/transp/traqconfhtin. 


course  Review  Areas."  "^  New  York 
included  in  the  January  29,  2003 
submittal  a  relative  reduction 
comparison  to  show  that  its  1-Hour 
Ozone  Attainment  Demonstration  SIP 
continues  to  demonstrate  attainment 
using  revised  MOBILES  budgets  for  the 
New  York  Metropolitan  NAA,  see  Table 
2.  New  York's  attainment  demonstration 
used  photochemical  grid  modeling 
supplemented  with  a  weight  of  evidence 
analysis.  Consistent  with  EPA  policv,  as 
detailed  in  the  aforementioned  guidance 
documents,  the  State's  methodology  for 
the  relative  reduction  comparison 
consisted  of  comparing  the  new 
MOBILES  budgets  with  the  previously 
approved  fS7  PR  5170)  MOBILES 
budgets  for  the  New  York  Metropolitan 
NAA  to  determine  if  attainment  will 
still  be  predicted  by  the  2007  attainment 
vear.  Specifically,  the  State  calculated 
the  percent  reduction  from  the  1990 
base  vear  to  the  2007  attaiimient  year  for 
NOx  and  VOC  MOBILE5-based  budgets. 
These  percent  reductions  were  theu 
compared  to  the  percent  reductions 
between  the  revised  MOBILES-based 
1990  base  year  and  2007  attainment  year 
budgets. 

Table  2.— Relative  Reduction  Com- 
parison Between  M0BILE5- 
Based  Budgets  and  M0BILE6- 
Based  Budgets  From  Base  Year 
TO  Attainment  Year 


mobiles 
mobiles 


NOx 

(percent) 


VOC 

(percent) 


44.8 
55.1 


667 
69.3 


As  shown  in  Table  2,  New  York's 
relative  reduction  comparison  shows 
that  for  the  New  York  Metropolitan 
NAA  the  percent  reductions  in  VOC  and 
NOx  budgets  obtained  through  the  use 
of  MOBILES  are  greater  than  the  percent 
reductions  calculated  with  MOBILES- 
based  budgets.  As  such,  New  York's 
Januar\^  29.  2003  submittal  satisfies  the 
conditions  outlined  in  EPAs  MOBILES 
Policy  guidance,  and  demonstrates  that 
the  new  levels  of  motor  vehicle 
emissions  calculated  using  MOBILES 
continue  to  support  achievement  of  the 
projected  attainment  of  the  1-Hour 
Ozone  NAAQS  by  the  attainment  date  of 
2007  for  the  New  York  Metropolitan 
NAA,  i.e.  the  SIP  continues  to 
demonstrate  its  purpose. 


•*  Memorandum.  "Clarification  of  Policy  Guidance 
for  MOBILE6  SIPs  in  Mid-course  Review  Areas.  " 
issued  February  12,  2003.  A  copy  of  this 
memorandum  can  be  found  on  EPA's  Web  site  at 
http://www.epa.gov/otaq/transp/traqconf.htm. 


6.  Are  New  York's  Motor  Vehicle 
Emissions  Budgets  .\pprovable'' 

Table  1  summarizes  New  York's 
revised  budgets  contained  in  the 
Januar\-  29.  2003  submittal.  These 
budgets  were  developed  using  the  most 
recent  planning  assumptions,  including 
the  most  recently  available  vehicle 
registration  data.  VMT.  speeds,  fleet 
mix,  and  SIP  control  measures.  The 
updated  budgets  for  2007  were 
developed  for  the  New  York 
Metropolitan  Transportation  Council 
(NYMTC)  to  use  for  purposes  of 
transportation  conformity,  which  it  is 
required  to  meet  by  October  2005.  The 
budgets  were  developed  using 
appropriate  methodologA-  and  support 
the  SIP  in  demonstrating  its  purpose, 
therefore  the  budgets  are  approvable. 
Additional  detail  regarding  the 
methodology  and  inputs  used  bv  the 
State  can  be  found  in  the  TSD  for  this 
proposed  action. 

Concurrent  with  this  notice  of 
proposed  rulemaking.  EPA  is 
completing  the  adequacy  review  process 
on  the  revised  2007  attainment  budgets 
for  NYMTC.  EPA  held  the  30-day 
comment  period  for  the  budgets 
between  July  1.  2003  and  July  31,  2003 
by  posting  a  notice  on  EPA's  conformity 
website:  http://v\-\MA'.epa.go\'/otQq/ 
transp/ conform/ adequacy. htm.  In 
accordance  with  the  "Conformity 
Guidance  on  Implementation  of  March 
2,  1999  Conformit\-  Court  Decision,"  ^ 
EPA  will  issue  its  adequacy 
determination,  including  a  response  to 
comments,  by  posting  it  on  the 
conformity  VVeb  site,  and  will  also 
subsequently  announce  the 
determination  in  the  Federal  Register 
The  revised  2007  attainment  budget  will 
apply  for  conformity  purposes  once  EPA 
issues  its  adequacy  determination. 

7.  When  Will  New  York  Submit  Its  Mid- 
Course  Review? 

On  April  18.  2000,  New  York 
submitted  a  mid-course  review  analysis 
which  showed  a  continued  downward 
trend  in  both  the  number  of  violations 
of  the  1-hour  ozone  standard  and  the 
measured  ozone  concentrations.  EPA 
found,  however,  that  several  more  years 
of  monitored  data  and  implementation 
of  the  Regional  NOx  Program  were 
needed  before  a  true  mid-course  review 
of  the  attainment  demonstration  could 
be  made.  Therefore,  on  Februar\'  4,  2002 
(S7  FR  5170).  EPA  approved  New  York's 
further  commitment  to  perform  a  mid- 


"  Memorandum.  "Conformity  Guidance  on 
Implementation  of  March  2.  1999  Conformity  Court 
Decision."  issued  May  14.  1999  A  copy  of  this 
memorandum  can  be  found  on  EPA's  Web  site  at 
http://www.epa.gov/otaq/transp/traqconf.htm. 
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course  review  and  submit  the  results  to 
EPA  by  December  31,  2003. 

Due  to  challenges  by  upwind  states  of 
EPA's  Regional  NOx  Program,  the 
benefit  of  these  upwind  NOx  reductions 
will  not  be  fully  realized  until  late  2003. 
Therefore,  EPA  has  allowed  states  to 
revise  their  mid-course  commitments  to 
provide  for  the  review  no  later  than 
December  31.  2004.  In  order  to  be 
consistent  with  surrounding  states  and 
to  include  the  benefit  of  the  Regional 
NOx  Program  in  its  mid-course  review. 
New  York  revised  its  commitment  to 
perform  a  mid-course  review  to 
December  31.  2004.  EPA  proposes  to 
approve  this  revised  commitment. 

8.  Summary  of  Conclusions  and 
Proposed  Action 

This  action  is  being  proposed  under  a 
procedure  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  concurrently  with  the  State's 
procedures  for  amending  its  regulations, 
if  the  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  document,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  document, 
EPA  will  publish  a  final  rulemaking  on 
the  revisions.  The  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  has  been  adopted  by  New- 
York  and  submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 

EPA  is  proposing  to  approve  New 
York's  proposed  SlP  revision  submitted 
on  January  29,  2003.  This  submittal 
revises  New  Jersey's  1990  and  2007 
motor  vehicle  emission  budgets  using 
MOBILE6  and  modifies  the  planned 
date  to  complete  the  State's  mid-course 
review  to  December  31,  2004.  New  York 
has  demonstrated  that  its  1-Hour 
Attainment  Demonstration  SIP  for  the 
New  York  Metropolitan  NAA  continues 
to  demonstrate  attainment  with  the 
revised  M03ILE6  budgets. 

9.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 


Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  aiid  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9,  2000]".  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  15,  2003. 
Jane  M.  Kenny, 

Regional  Administrator.  Region  2. 

(FR  Doc.  03-27157  Filed  10-27-03:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7579-7] 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential  Use  Allowances 
for  Calendar  Year  2004 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  allocate 
essential  use  allowances  for  import  and 
production  of  class  I  stratospheric  ozone 
depleting  substances  (ODSs)  for 
calendar  year  2004.  Essential  use 
allowances  enable  a  person  to  obtain 
controlled  class  I  ODSs  as  an  exemption 
to  the  regulatory  ban  of  production  and 
import  of  these  chemicals,  which 
became  effective  on  January  1.  1996. 
EPA  allocates  essential  use  allowances 
for  exempted  production  or  import  of  a 
specific  quantity  of  class  I  ODS  solely 
for  the  designated  essential  purpose. 
The  proposed  allocations  total  2077  91 
metric  tons  of  chlorofluorocarbons  for 
use  in  metered  dose  inhalers.  EPA  is 
also  proposing  to  allocate  the  remaining 
allowances  for  methyl  chloroform 
(141.877  metric  tons)  to  the  U.S.  Space 
Shuttle  Program. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  the 
EPA  Docket  on  or  before  November  28. 
2003.  unless  a  public  hearing  is 
requested.  Comments  must  then  be 
received  on  or  before  30  days  following 
the  public  hearing.  Any  party  requesting 
a  public  hearing  must  notify  the  contact 
listed  below  under  FOR  FURTHER 
INFORMATION  CONTACT  by  5  p.m.  Eastern 
Standard  Time  on  November  7.  2003.  If 
a  hearing  is  held.  EPA  will  publish  a 
document  in  the  Federal  Register 
announcing  the  hearing  information. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  to  Air 
and  Radiation  Docket.  Environmental 
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Protection  Agencv.  Mailcode  6102T. 
1200  Pennsylvania  Ave..  N'\V  . 
Washington,  DC.  20460.  Attention: 
Docket  ID  No.  OAR-2003-0202. 
Comments  also  mav  be  submitted 
electronically,  by  facsimile,  or  through 
hand  deliver  or  courier  ser\'ice,  as 
described  in  SUPPLEMENTARY 
INFORMATION  below.  Comments  will  be 
filed  in  EPA  Air  Docket  ID  No.  OAR- 
2003-0202.  Written  comments  or  other 
materials  also  majk'  be  submitted  in 
duplicate  to  the  Essential  Use  Program 
Manager  as  identified  m  FOR  FURTHER 
INFORMATION  CONTACT  below. 

Materials  related  to  previous  EPA 
actions  on  the  essential  use  program  are 
contained  in  EPA  Air  Docket  No.  A-93- 
39.  Docket  A-93-39  is  located  at  EPA 
West  Building,  Room  B102.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  20460.  The  Air  Docket  is  open  frnm 
8:30  a.m.  until  4:30  p.m.  Mondav 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Monroe,  Essential  Use  Program 
Manager,  by  regular-  mail:  U.S. 
En\-ironmenta!  Protection  Agencv, 
Global  Programs  Division  {6205JJ,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20460:  by  courier 
service  or  overnight  express:  1301  L 
Street.  NW..  Washington  DC,  20005,  bv 
telephone:  202-564-9712;  or  by  email: 
monroe.scott@epa.gov 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Cieneral  Information 

A.  How  can  I  get  copies  of  related 
information? 

B.  How  and  to  whom  do  I  submit 
comments' 

C.  How  should  I  submit  confidential 
business  information  to  EPA? 

II.  Basis  for  Allocating  Essential  Use 

Allowances 

A.  What  are  essential  use  allowances? 

B.  Under  what  authority  does  EPA  allocate 
essentiai  use  allowances? 

C.  What  is  the  process  for  allocating 
essential  use  allowances? 

rn.  Essential  Use  Allowances  for  Medical 
Devices 

IV.  Exemption  for  Methyl  Chloroform  for  Use 

in  the  Space  Shuttle  and  Titan  Rockets 

V.  Proposed  .'Mlocation  of  Essential  Use 

Allowances  for  Calendar  Year  2004 
VT  Correction  to  40  CP'R  Part  82.  Sections  3 

and  4{k) 
VII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulators- 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 


G.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
H.  Executive  Order  13211:  Actions  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  at  Air  Docket  ID 
No.  OAR-2003-0202.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action 
and  other  information  related  to  this 
action.  Hard  copies  of  documents 
related  to  previous  essential  use 
allocation  rulemakings  and  other 
actions  mav  be  found  in  EPA  Air  Docket 
ID  No.  A-93-39.  The  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  bv  statute, 
although  this  information  is  part  of 
EPA's  official  docket.  The  public  docket 
is  available  for  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
B102.  1301  Constitution  Ave.,  NAV., 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Mondav 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742. 
EPA  may  charge  a  reasonable  fee  for 
copying  docket  materials. 

2.  Electronic  Access 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  "EPA  Dockets."  You  may  use 
EPA  Dockets  at  http://w\\-w. epa.gov/ 
edocket/  \o  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
nimaber. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBl  and  other  information 
whose  disclosure  is  restricted  bv  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 


will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  l.A.l  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  cop>Tighted  material,  CBl,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyTighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  m 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  deliver\'/courier.  To 
ensure  proper  receipt  by  EPA,  identif\' 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBl  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  section  l.C  below.  Do  not 
use  EPA  Dockets  or  e-mail  to  submit  CBl 
or  information  protected  by  statute. 

1.  Electronically 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPAs  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http:/ /wv^'w.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
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To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search."  and  then 
key  in  Docket  ID  No.  OAR-2003-0202. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  submit  a  comment 
electronically.  EPA  recommends  that 
you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  nf  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

Comments  also  may  be  sent  by 
electronic  mail  (e-mail)  to  A-And-R- 
Docket@epa.gov.  Attention  Docket  ID 
No.  OAR-2003-0202.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail 

Send  two  copies  of  your  comments  to: 
Air  and  Radiation  Docket, 
Environmental  Protection  Agency, 
Mailcode  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460, 


Attention:  Docket  ID  No.  OAR-2003- 
0202. 


DC* 


3.  By  Hand  Delivery  or  Courier 

Deliver  your  comments  to:  EPA 
Docket  Center,  (EPA/DC)  EPA  West, 
Room  B102.  1301  Constitution  Ave., 
NW.,  Washington.  DC.  Attention  Docket 
ID  No.  OAR-2003-0202.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  I.A.I. 

4.  By  Facsimile 

Fax  your  comments  to:  202-566- 
1741,  Attention:  Docket  ID  No.  OAR- 
2003-0202. 

C.  How  Should  I  Submit  Confidential 
Business  Information  to  EPA? 

Comments  that  contain  confidential 
business  information  should  be 
submitted  in  two  versions,  one  clearly 
marked  "Public",  to  be  filed  in  the 
public  docket,  and  the  other  clearly 
marked  "Confidential"  to  be  reviewed 
by  authorized  government  personnel 
onlv.  If  the  comments  are  not  marked, 
EPA  will  assume  they  do  not  contain 
confidential  business  information  and 
will  docket  them. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
Essential  Use  Program  Manager.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRPart  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 


II.  Basis  for  Allocating  Essential  Use 
Allowances 

A.  What  Are  Essential  Use  Allowances? 

Essential  use  allowances  are 
allowances  to  produce  or  import  certain 
ozone-depleting  chemicals  in  the  U.S. 
for  purposes  that  have  been  deemed 
"essential"  by  the  Parties  to  the 
Montreal  Protocol  and  the  U.S. 
Government. 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
is  the  international  agreement  to  reduce 
and  eventually  eliminate  the  production 
and  consumption  ^  of  all  stratospheric 
ozone  depleting  substances  (ODSs).  The 
elimination  of  production  and 
consumption  of  class  I  ODSs  is 
accomplished  through  adherence  to 
phase-out  schedules  for  specific  class  I 
ODSs,^  including:  chlorofluorocarbons 
(CFCs),  halons,  carbon  tetrachloride, 
and  methyl  chloroform.  As  of  lanuary  1, 
1996,  production  and  import  of  most 
class  I  ODSs  were  phased  out  in 
developed  countries,  including  the 
United  States. 

How'ever,  the  Protocol  and  the  Clean 
Air  Act  (Act)  provide  exemptions  that 
allow  for  the  continued  impoii  and/or 
pioduction  of  class  I  ODS  for  specific 
uses.  Under  the  Protocol,  exemptions 
may  be  granted  for  uses  that  are 
determined  by  the  Parties  to  be 
"essential."  Decision  IV/25,  taken  by  the 
Parties  to  the  Protocol  in  1992, 
established  criteria  for  determining 
whether  a  specific  use  should  be 
approved  as  essential,  and  set  forth  the 
international  process  for  making 
determinations  of  essentiality.  The 
criteria  for  an  essential  use,  as  set  forth 
in  paragraph  1  of  Decision  IV/25,  are  the 
following; 

"(a)  that  a  use  of  a  controlled 
substance  should  qualif\'  as  'essential' 
only  if: 

(i)  it  is  necessary  for  the  health,  safety 
or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and 

(ii)  there  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  environment  and 
health: 

(b)  that  production  and  consumption, 
if  any,  of  a  controlled  substance  for 


'  "Consumption"  is  defined  as  the  amount  of  a 
substance  produced  in  the  United  States,  plus  the 
amount  imported  into  the  United  States,  minus  the 
amount  exported  to  Parties  to  the  Montreal  Protocol 
(see  Section  601(6)  of  the  Clean  Air  Act).  Stockpiles 
of  class  I  ODSs  produced  or  imported  prior  to  the 
1996  phase  out  may  be  used  for  purposes  not 
expressly  banned  at  40  CFR  part  82. 

-  Class  1  ozone  depleting  substances  are  listed  at 
40  CFR  Part  82  subpart  A,  appendix  A. 
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essential  uses  should  be  permitted  only 
if: 

(i)  all  economically  feasible  steps 
have  been  taken  to  minimize  the 
essential  use  and  any  associated 
emission  of  the  controlled  substance; 
and 

(ii)  the  controlled  substance  is  not 
available  in  sufficient  quantity  and 
quality  from  existing  stocks  of  banked  or 
recycled  controlled  substances,  also 
bearing  in  mind  the  developing 
countries'  need  for  controlled 
substances." 
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B.  Under  What  Authority  Does  EPA 
Allocate  Essential  Use  Allowances? 

Title  VI  of  the  Act  implements  the 
Protocol  for  the  United  States*  Section 
604(d)  of  the  Act  authorizes  EPA  to 
allow  the  production  of  limited 
quantities  of  class  I  ODSs  after  the 
phaseout  date  for  the  following  essential 
uses: 

(1)  Methyl  Chloroform,  "solely  for  use 
in  essential  applications  (such  as 
nondestructive  testing  for  metal  fatigue 
and  corrosion  of  existing  airplane 
engines  and  airplane  parts  susceptible 
to  metal  fatigue)  for  which  no  safe  and 
effective  substitute  is  available."  EPA 
issues  methyl  chloroform  allowances  to 
the  U.S.  Space  Shuttle  and  Titan  Rocket 
programs. 

(2)  Medical  Devices  (as  defined  in 
section  601(8)  of  the  Act),  "if  such 
authorization  is  determined  by  the 
Commissioner  (of  the  Food  and  Drug 
Administration),  in  consultation  with 
the  Administrator  (of  EPA]  to  be 
necessary  for  use  in  medical  devices." 
EPA  issues  allowances  to  manufacturers 
of  metered-dose  inhalers,  which  use 
CFCs  as  propellant  for  the  treatment  of 
asthma  and  chronic  obstructive 
pulmonary  diseases. 

(3)  Aviation  Safety,  for  which  limited 
quantities  of  halon-1211,  halon-1.301, 
and  halon  2402  may  be  produced  "if  the 
Administrator  of  the  Federal  Aviation 
Administration,  in  consultation  with  the 
Administrator  [of  EPA]  determines  that 
no  safe  and  effective  substitute  has  been 
developed  and  that  such  authorization 
is  necessary  for  aviation  safetv 
purposes."  Neither  EPA  nor  the  Parties 
have  ever  granted  a  request  for  essential 


J  According  to  Section  614fb)  of  the  Act.  Title  VI 
"shall  be  construed,  interpreted,  and  applied  as  a 
supplement  to  the  terms  and  conditions  of  the 
Montreal  Protocol  •   *    •  and  shall  not  be 
construed,  interpreted,  or  applied  to  abrogate  the 
responsibilities  or  obligations  of  the  United  States 
to  implement  fully  the  provisions  of  the  Montreal 
Protocol  In  the  case  of  conflict  between  any 
provision  of  this  title  and  anv  provision  of  the 
Montreal  Protocol,  the  more  stringent  provision 
shall  govern."  EPAs  regulations  implementing  the 
essential  use  provisions  of  the  Act  and  the  Protocol 
are  located  in  40  CFR  part  82. 


use  allow^ances  for  halon.  because 
alternatives  are  available  or  because 
existing  quantities  of  this  substance  are 
large  enough  to  provide  for  any  needs 
for  which  alternatives  have  not  yet  been 
developed. 

The  Protocol,  under  Decision  X/19, 
additionally  allows  a  general  exemption 
for  laboratory  and  anahiical  uses 
through  December  31.  2005.  This 
exemption  is  reflected  in  EPA's 
regulations  at  40  CFR  part  82.  subpart  A. 
While  the  Act  does  not  specifically 
provide  for  this  exemption.  EPA  has 
determined  that  an  allowance  for 
essential  laboratory  and  analvtical  uses 
is  allowable  under  the  Act  as  a  de 
minimis  exemption.  The  de  minimis 
exemption  is  addressed  in  EPA's  final 
rule  of  March  13.  2001  (66  FR  14760- 
14770).  The  Parties  to  the  Protocol 
subsequently  agreed  (Decision  Xl/15) 
that  the  general  exemption  does  not 
apply  to  the  following  uses:  testing  of 
oil  and  grease,  and  total  petroleum 
hydrocarbons  in  water;  testing  of  tar  in 
road-paving  materials:  and  forensic 
finger-pnntmg   EPA  incorporated  this 
exclusion  at  Appendix  G  to  Subpart  A 
of  40  CFR  part  82  on  Februarv  11,  2002 
(67  FR  6352). 

C  What  Is  the  Process  for  Allocating 
Essential  Use  Allowances? 

Before  EPA  m.ay  allocate  essential  use 
allowances,  the  Parties  to  the  Protocol 
must  first  approve  the  United  States' 
request  to  produce  or  import  essential 
class  I  ODSs.  The  procedure  set  out  by 
Decision  IV/25  calls  for  individual 
Parties  to  nominate  essential  uses  and 
the  total  amount  of  ODSs  needed  for 
those  essential  uses  on  an  annual  basis. 
The  Protocol's  Technologv  and 
Economic  Assessment  Panel  evaluates 
the  nominated  essentia!  uses  and  makes 
recommendations  to  the  Protocol 
Parties.  The  Parties  make  the  final 
decisions  on  whether  to  approve  a 
Party's  essential  use  nomination  at  their 
annual  meeting.  This  nomination  cvcle 
occurs  approximately  two  years  before 
the  year  in  which  the  allowances  would 
be  in  effect.  The  allowances  allocated 
through  today's  action  were  first 
nominated  by  the  United  States  in 
January  2001. 

Once  the  U.S.  nomination  is  approved 
by  the  Parties,  EPA  allocates  essential 
use  exemptions  to  specific  entities 
through  notice-and-comment 
rulemaking  in  a  manner  consistent  with 
the  Act.  For  medical  devices,  EPA 
requests  information  from 
manufacturers  about  the  number  and 
type  of  devices  they  plan  to  produce,  as 
well  as  the  amount  nf  CFCs  necessarv 
for  production.  EPA  then  forwards  the 
information  to  the  Food  and  Drug 


Administration  (FDA),  which 
determines  the  amount  of  CFCs 
necessar\'  for  metered-dose  inhalers  in 
the  coming  calendar  year.  Based  on 
FDA's  assessment.  EPA  proposes 
allocations  to  each  eligible  entity.  Under 
the  Act  and  the  Protocol,  EPA  may 
allocate  essential  use  allowances  in 
quantities  that  together  are  below  or 
equal  to  the  total  amount  approved  by 
the  Parties.  EPA  may  not  allocate 
essential  use  allowances  in  amounts 
higher  than  the  total  approved  by  the 
Parties.  For  2004,  the  Parties  authorized 
the  United  States  to  allocate  up  to  2,975 
metric  tons  of  CFCs  for  essential  uses. 

For  methyl  chloroform.  Decision  X/6 
by  the  Parties  to  the  Protocol  estabfished 
that"*   *   *  the  remaining  quantity  of 
methyl  chloroform  authorized  for  the 
United  States  at  previous  meetings  of 
the  Parties  [will]  be  made  available  for 
use  in  manufacturing  solid  rocket 
motors  until  such  time  as  the  1999-2001 
quantity  of  176.4  tons  (17.6  ODP- 
weighted  tons)  allowance  is  depleted,  or 
until  such  time  as  safe  alternatives  are 
implemented  for  remaining  essential 
uses."  Section  604(d)(1)  of  the  Act 
terminates  the  exemption  period  for 
methyl  chloroform  on  Januarv  1,  2005. 
Therefore,  between  1999  and  2004  EPA 
may  allow  production  or  import  up  to 
a  total  of  176.4  metric  tonnes  of  methyl 
chloroform  for  authorized  essential 
uses 

III.  Es.sential  I  se  Allowances  for 
Medical  Devices 

The  following  is  a  step-by-step  list  of 
actions  EPA  and  FDA  have  taken  thus 
far  to  implement  the  exemption  for 
medical  devices  found  at  section 
604(d)(2)  of  the  Act  for  the  2004  control 
period. 

1.  On  March  10,  2003.  EPA  sent 
letters  to  MDI  manufacturers  requesting 
the  following  information  under  section 
114  of  the  Act  ("114  letters"): 

a.  The  MDI  product  where  CFCs  will 
be  used. 

b.  The  number  of  units  of  each  MDI 
product  produced  from  1/1/02  to  12/31/ 
02. 

c  The  number  of  imits  anticipated  to 
be  produced  in  2003. 

d.  The  gross  target  fill  weight  per  unit 
(grams). 

e.  Total  amount  of  CFCs  to  be 
contained  in  the  MDI  product  for  2004. 

f.  The  additional  amount  of  CFCs 
necessary  for  production. 

g.  The  total  CFC  request  per  MDI 
product  for  2004.  The  114  letters  are 
available  for  review  in  the  Air  Docket  ID 
No.  OAR-2003-0202.  The  companies 
requested  that  their  responses  be  treated 
as  confidential  business  information:  for 
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this  reason,  EPA  has  not  placed  the 
responses  in  the  docket. 

2.  On  April  17.  2003.  EPA  .sent  FDA 
the  information  MDI  manufacturers 
provided  in  response  to  the  114  letters 
with  a  letter  requesting  that  FDA  make 

a  determination  regarding  the  amount  of 
CFCs  necessarv  for  MDls  for  calendar 
year  2003.  This  letter  is  available  for 
review  in  Air  Docket  ID  No.  OAR-2003- 

0202. 

3.  On  August  25,  2003,  FDA  sent  a 

letter  to  EPA  stating  the  amount  of  CFCs 
necessary  for  each  MDI  company  in 
2004.  This  letter  is  available  for  revievv' 
in  the  Air  Docket  ID  No.  OAR-2003- 
0202. 

In  their  letter,  FD.-\  informed  EPA  that 
they  had  determined  that  2,077.91 
metric  tons  of  CFCs  were  necessary-  for 
use  in  medical  devices  in  2004  The 
letter  stated,  "Our  recommendation  for 
the  allocation  for  CFCs  is  lower  than  the 
total  amount  requested  by  sponsors.  In 
the  past,  we  have  based  our 
recommendaticms  (m  estimates  that  60 
million  albuterol  MDIs  using  CFCs  as  a 
propellant  would  be  necpssary  each 
vear.  However,  we  have  based  the 
recommendation  for  2004  on  an 
estimate  that  55  million  will  be 
necessary.  In  reaching  this  estimate,  we 
took  into  account  the  sponsors' 
production  of  albuterol  MDIs  that  used 
CFCs  as  a  propellant  in  2002,  their 


estimates  for  production  in  2003,  and 
the  presence  on  the  market  of  two 
albuterol  MDIs  that  do  not  use  CFCs. 
Three  firms  have  requested  CFCs 
sufficient  to  manufacture  a  total  of  over 
65  million  albuterol  MDIs.  Our 
allocation  decision  is  based  on  a  need 
to  limit  CFC  allocations  to  quantities 
needed  for  the  manufacture  of  55 
million  albuterol  MDIs  and  ensure  the 

public  health." 

In  accordance  with  the  determination 
made  bv  FDA,  today's  action  proposes 
to  allocate  essential  use  allowances  for 
a  total  of  2.077.91  metric  tons  of  CFCs 
for  use  in  MDIs  for  calendar  year  2004. 
The  amounts  listed  in  this  proposal  are 
subject  to  additional  review  by  EPA  and 
FDA  if  new  information  demonstrates 
that  the  proposed  allocations  are  either 
too  high  or  too  low.  Commentors 
requesting  increases  or  decreases  of 
essential  use  allowances  should  provide 
detailed  information  supporting  their 
claim  for  additional  or  fewer  CFCs.  Any 
company  that  needs  less  than  the  full 
amount  listed  in  this  proposal  should 
notify  EPA  of  the  actual  amount  needed. 

rV.  Exemption  for  Methyl  Chloroform 
for  Use  in  the  Space  Shuttle  and  Titan 
Rockets 

As  discussed  in  Section  I.C  above, 
before  the  start  of  calendar  year  2005; 
EPA  may  allocate  up  to  176.4  tons  of 


methyl  chloroform  for  authorized 
essential  uses.  According  to  reporting 
submitted  to  the  EPA  tracking  system 
for  ozone-depleting  substances,  the  total 
amount  of  methyl  chloroform  produced 
or  imported  by  essential  use  allowance 
holders  (the  U.S.  Air  Force  (USAF)  for 
Titan  Rockets,  and  the  National 
Aeronautics  and  Space  Administration 
(NASA)  for  the  Space  Shuttle)  from 
1999  through  the  second  quarter  of  2003 
was  34.523  metric  tons.  USAF  and 
NASA  have  notified  EPA  that  they  do 
not  intend  to  use  their  2003  allowances 
to  obtain  methyl  chloroform  during  the 
last  two  quarters  of  2003.  Therefore, 
EPA  finds  that  141.877  tons  of  methyl 
chloroform  allowances  are  available  for 
2004.  In  addition,  USAF  has  notified 
EPA  that  they  have  no  need  for  2004 
allowances.  For  this  reason,  we  propose 
to  make  the  remaining  balance  of 
allowances  (141.877  metric  tons) 
available  to  NASA. 

V.  Proposed  Allocation  of  Essential  Use 
Allowances  for  Calendar  Year  2004 

EPA  proposes  to  allocate  essential  use 
allowances  for  calendar  year  2004  to  the 
entities  listed  in  Table  1.  These 
allowances  are  for  the  production  or 
import  of  the  specified  quantity  of  class 
I  controlled  substances  solely  for  the 
specified  essential  use. 


Table  I.— Essential  Use  Allocation  for  Calendar  Year  2004 


Company 


Chemical 


Quantity 
(metric  tons) 


(i)  Metered  Dose  Inhalers  (for  oral  Inhalation)  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease 

Amistrong  Ptiarmaceuticals I  CFC-11  or  CFC-12  or  CFC-114  

Aventis  Pharmaceutical  Products  : '  CFC-11  or  CFC-12  or  CFC-114  

Boehnnger  Ingeltieim  Ptiarmaceuticals  CFC-11  or  CFC-12  or  CFC-114  

PLIVA  Inc I  CFC-11  or  CFC-12  or  CFC-114 

Schering-Plough  Corporation  '  CFC-11  or  CFC-12  or  CFC-114  

3M  Pharmaceuticals  ; CFC-11  or  CFC-12  or  CFC-114  


390.60 
48.40 
500.20 
136.00 
918.00 
84.71 


(ii)  Cleaning.  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National    Aeronautics    and    Space    Administration    (NASA)/    Methyl  Chloroform 
Thiokol  Rocket.  I 


141.877 


VI.  Correction  to  40  CFR  Part  82, 
Sections  3  and  4(k) 

On  Januar>-  2,  2003,  EPA  published  a 
final  rule  (68  FR  237)  regarding 
quarantine  and  preshipment 
applications  of  methyl  bromide,  which 
is  an  ozone-depleting  substance.  This 
final  rule  removed  paragraphs  (n) 
through  (s)  of  40  CFR  Part  82,  Section 
4,  and  redesignated  paragraphs  (t) 
through  (w)  as  (n)  through  (q).  However, 
the  final  rule  did  not  also  change  the 
definition  of  "essential-use  allowances" 
in  §  82.3  to  be  consistent  with  the 
reordering  of  paragraphs  in  §  82.4.  The 


definition  of  essential  use  allowances  in 
§  82.3  reads.  "Essential-Use  Allowances 
means  the  privileges  granted  by  §  82.4{t) 
to  produce  class  I  substances,  as 
determined  by  allocation  decisions 
made  by  the  Parties  to  the  Montreal 
Protocol  and  in  accordance  with  the 
restrictions  delineated  in  the  Clean  Air 
Act  Amendments  of  1990."  Therefore, 
for  consistency  with  the  reordered 
regulations,  we  are  correcting  the 
definition  of  essential  use  allowances  to 
refer  to  §82.4(n). 

In  addition,  the  final  rule  revised 
section  4(k)  of  40  CFR  Part  82  to  include 


paragraph  4(k)(l).  which  states  that 
..»   *    *  only  essential-use  allowances  or 
exemptions  are  required  to  import  class 
I  controlled  substances,  with  the 
exception  of  transhipments,  heels,  and 
used  controlled  substances."  In 
undertaking  this  revision,  EPA 
inadvertently  deleted  a  phrase  that  had 
appeared  in  the  prior  version  of  this 
statement.  EPA  proposes  to  restore  the 
deleted  phrase  by  correcting  the 
statement  in  question  to  read.  "*   *   * 
only  essential  use  allowances  or 
exemptions  are  required  to  import  class 
I  controlled  substances,  with  the 
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exception  of  transhipments,  heels,  used 
controlled  substances,  and  essential  use 
CFCs."  This  correction  clarifies  that  the 
import  restriction  does  not  apply  to 
CFCs  produced  by  non-U. S.  entities 
under  the  authority  of  privileges  granted 
by  the  Parties  and  the  national  authority 
of  another  country  for  use  in  essential 
metered  dose  inhalers.  See  67  FR  6351 
(February  11,  2002). 

VII.  Statutory'  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory- 
Planning  and  Re\iew 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  the  Agency 
must  determine  whether  this  regulatorv 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si  00  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economv, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policv  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 

It  has  been  detennined  that  this  action 
is  not  a  "significant  regulatnn'  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review, 

B.  Paperwork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  burden  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U,S.C. 
3501  et.  seq.  OMB  previously  approved 
the  information  collection  requirements 
contained  in  the  final  rule  promulgated 
on  Mav  10.  1995.  and  assigned  OMB 
control  number  2060-01 70  (EPA  ICR 
No,  1432,21). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  bv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instruction;  develop, 
acquire,  install,  and  utilize  technology 


and  systems  for  the  purposes  of 

collecting,  validating,  and  verifying 
information,  processing  and 
maintaming  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agencv 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  \  alid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  1. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  todays  rule  on  small  entities,  the 
term  small  entities  is  defined  as;  (1) 
Pharmaceutical  preparations 
manufacturing  businesses  (NAICS  code 
325412) that  have  less  than  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  its  field. 

After  considering'the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  provides  an  otherwise 
unavailable  benefit  to  those  companies 
that  are  receiving  essential  use 
allowances. 

Although  this  proposed  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities,  we 
continue  to  be  interested  in  the 
potential  impact  of  the  proposed  rule  on 
small  entities  and  welcome  coinments 
related  to  these  issues. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 


Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory-  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.^, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  mav 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generallv 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
biirdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulators- 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  a  small  government 
agency  plan  under  section  203  of  the 
UMRA.  The  plan  must  provide  for 
notif\-ing  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv-  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulator\- 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  since  it  merely  provides 
e.xemptions  from  the  1996  phase  out  of 
class  1  ODSs.  Similarly.  EPA  has 
determined  that  this  rule  contains  no 
regulator)'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments,  because  this  rule  merely 
allocates  essential  use  exemptions  to 
entities  as  an  exemption  to  the  ban  on 
production  and  import  of  class  1  ODSs. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FT^  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensvire 
"meaningful  and  timelv  input  by  State 
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and  local  officials  in  the  development  of 
regulatory-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FK 
67249,  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatorv  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  Todays  rule 
affects  only  the  companies  that 
requested  essential  use  allowances. 
Thus,  E.xecutive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  From  Environmental  Health 
risks  and  Safety  Risks"  (62  PR  19885, 
April  23,  1997),  applies  to  any  rule  that 
(1)  is  determined  to  be  'economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  and  safety  risk 
that  EPA  has  reason  ta believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  E.O.  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 


501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  E.O.  13045  because  it 
implements  the  phase-out  schedule  and 
exemptions  established  by  Congress  in 
Title  VI  of  the  Clean  Air  Act. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supply,  Distribution,  or  Use  (66 
PR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntarv  consensus  standards 
bodies.  The" NTTAA  directs  EPA  to 
provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  conserms  standards.  This 
proposed  rule  does  not  involve 
technical  standards. 

Therefore,  EPA  did  not  consider  the 
use  of  any  voluntary  consensus 
standards,  i 

List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Chemicals,  Chlorofluorocarbons, 
Exports.  Environmental  protection. 
Imports,  Methyl  Chloroform,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated.  October  22.  2003. 
Marianne  L.  Horinko, 

Acting  Administrator. 

40  CFR  Part  82  is  proposed  to  be 
amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7414.  7601.7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2.  Section  82.3  is  amended  by  revising 
the  definition  of  Essential  Use 
Allowances  to  read  as  follows: 

§  82.3    Definitions  for  class  I  and  class  II 
controlled  substances. 

***** 

Essential-Use  Allowances  means  the 
privileges  granted  by  §  82.4(n)  to 
produce  class  1  substances,  as 
determined  by  allocation  decisions 
made  by  the  Parties  to  the  Montreal 
Protocol  and  in  accordance  with  the 
restrictions  delineated  in  the  Clean  Air 
Act  Amendments  of  1990. 
***** 

3.  Section  82.4  is  amended  by  revising 
paragraph  (k)(l)  and  the  table  in 
paragraph  (n)(2)  to  read  as  follows: 

§  82.4    Prohibitions  for  class  I  controlled 
substances. 

***** 

(k)(l)  Prior  to  January  1.  1996.  for  all 
Groups  of  class  1  controlled  substances, 
and  prior  to  January  1.  2005,  for  class 
1.  Group  VI  controlled  substances,  a 
person  may  not  use  production 
allowances  to  produce  a  quantity  of  a 
class  I  controlled  substance  unless  that 
person  holds  under  the  authority  of  this 
subpart  at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances 
nor  may  a  person  use  consumption 
allowances  to  produce  a  quantity  of 
class  1  controlled  substances  unless  the 
person  holds  under  authority  of  this 
subpart  at  the  same  time  production 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances. 
However,  prior  to  January  1,  1996,  for 
all  class  I  controlled  substances,  and 
prior  to  January  1.  2005,  for  class  1, 
Group  VI  controlled  substances,  only 
consumption  allowances  are  required  to 
import,  with  the  exception  of 
transhipments,  heels,  and  used 
controlled  substances.  Effective  January 
1,  1996.  for  all  Groups  of  class  I 
controlled  substances,  except  Group  VI, 
only  essential  use  allowances  or 
exemptions  are  required  to  import  class 
I  controlled  substances,  with  the 
exception  of  transhipments,  heels,  used 
controlled  substances,  and  essential  use 
CFCs. 

***** 

(n)  *   *   * 
(2)*   *   * 
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Table  i.— Essential  Use  Allocation  for  Calendar  Year  2004 


Company 


C^e^^cai 


Kjuarti^ 


(i)  Metered  Dose  Inhalers  (for  oral  inhalation)  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease 


Armstrong  Pharmaceuticals |  CFC-11  orCFC-12  or  CFC-114 

Aventis  Pharmaceutical  Products  CFC-V  or  CFC-12  or  CFC-'^  14 

Boehnnger  Ingelheim  Ptiarmaceuticals  CFC-v  c^  CFC-12  or  CFC-"i4 

PLIVA  Inc :  CFC~v  or  CFC^^2  or  CFC-'14 

Schering-Plough  Corporation   CFC-i*  cC^C-'Z  o'CFC"""4 

3M  Pharmaceuticals  C^C-  1'  c  C^C-'?  c  CFC-'14 


390.60 
48.40 
500.20 
136.00 
918.00 
84.71 


(li)  Cleaning.  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets 


National    Aeronautics    and    Space    Administration    (NASA)/    Methyl  Chloroform 
Thiokol  Rocket.  I 


141.877 


[FRDot  .  03-2"!  HO  Filed  10-2"-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-085-1] 

Notice  of  Request  for  Approval  of  an 
Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA, 
ACTION:  New  information  collection: 
comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  armounces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
initiate  a  new  information  collection 
activity  to  support  the  National 
Nonambulaton,-  Livestock  Study. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
29.  2003. 

ADDRESSES:  You  may  submit  comments 
bv  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  vour  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-085-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdaie.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-085-1.  If  you 
use  e-mail,  address  your  comment  to 
regulntions@aphis  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-085-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Buildmg. 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
w'W'w. aphis. usda.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  National 
Nonambulatory  Livestock  Study, 
contact  Mr.  Chris  Quatrano, 
Management  Analyst,  Centers  for 
Epidemiology  and  Animal  Health,  VS, 
APHIS,  2 150' Centre  Avenue,  Building  B 
MS  2E6,  Fort  Collins,  CO  80526-8117; 
(970)  494-7207.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Nonambulatory 
Livestock  Study. 

OMB  Number:  0579-XXXX. 
Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  (USDA)  is 
responsible  for  protecting  the  health  of 
our  Nation's  livestock  and  poultry 
populations  by  preventing  the 
introduction  and  dissemination  of  any 
pest  or  disease  of  livestock  and  for 
eradicating  such  pests  and  diseases  from 
the  United  States  when  feasible.  In 
connection  with  this  mission,  the 
Centers  for  Epidemiology  and  Animal 
Health,  Veterinary  Services,  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  plans  to  initiate  an  information 
collection  to  gather  data  for  the  National 
Nonambulatory  Livestock  Study. 

Section  10815  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002 
requires  the  Secretary  of  Agriculture  to 
investigate  and  submit  a  report  to 
Congress  on  practices  involving 
nonambulatory  livestock.  The  objectives 
of  the  study  include:  (1)  Assessing  the 
scope  of  nonambulatory  livestock;  (2) 
identifying  the  causes  that  render 
livestock  nonambulatory;  (3)  examining 
humane  treatment  practices  for 
nonambulatory  livestock;  and  (4) 
examining  the  extent  to  which 
nonambulatory  livestock  may  present 
handling  and  disposition  problems  for 
stockyards,  market  agencies,  and 
dealers. 


Information  from  this  study  will  be 
analyzed  and  organized  into  a  final 
report  for  the  Secretary  of  Agriculture 
and  for  Congress,  highlighted  in 
information  sheets  or  descriptive  reports 
to  be  disseminated  by  APHIS  or  USDA's 
National  Agricultural  Statistics  Service, 
and  used  to  optimize  bovine  spongiform 
encephalopathy  surveillance. 
Participation  in  this  study  is  voluntary, 
and  all  information  is  confidential. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  these  information  collection 
activities  for  the  National 
Nonambulatory  Livestock  Study. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  \he 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1.2145454  hours  per  response. 

Respondents:  Beef  and  dairy 
producers,  livestock  market  operators/ 
managers,  and  USDA's  Food  Safety  and 
Inspection  Service  slaughter  plant 
inspectors. 

Estimated  annual  number  of 
respondents:  4.375. 

Estimated  annual  number  of 
responses  per  respondent:  1.2571428. 

Estimated  annual  number  of 
responses:  5,500. 

Estimated  total  annual  burden  on 
respondents:  6,680  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 
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All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  23rd  day  of 
October  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-27150  Filed  10-27-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-103-4] 

Importation  of  Artificially  Dwarfed 
Plants  in  Growing  Media  From  the 
People's  Republic  of  China: 
Availability  of  an  Environmental 
Assessment  and  Request  for 
Comments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Notice  of  reopening  of  comment 
period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  an  environmental 
assessment  prepared  for  a  proposal  to 
allow  the  importation  of  artificially 
dwarfed  (penjmg)  plants  of  the  genera 
Buxus.  Ehretia  iCarmonnj.  Podocarpus, 
Sageretia.  and  Serissa  from  the  People's 
Republic  of  China  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  Wnember 
12.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  98-103-3. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MB  20737- 
1238.  Please  state  that  vour  comment 
refers  to  Docket  No.  98-103-3.  If  you 
use  e-mail,  address  your  comment  to 
regulations@iaphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-103-3"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  environmental 
assessment  in  our  reading  room.  The 


reading  room  is  located  m  room  1141  of 
the  I'SDA  South  Building.  14th  Street 
and  Independence  Avenue.  SW,, 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
tlirough  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

.\PHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  indi\iduals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www. aphis. usda.gov/ppd/rad/ 
wehrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Thomas.  Import  .Specialist. 

Phvtosanitarv  Issues  Management.  PPQ. 

APHIS,  4700"  River  Road  Unit  140, 

Riverdale,  MD  20737-1236;  (301)  734- 

6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20.  2000.  we  published 
in  the  Federal  Register  ib5  FR  .56803- 
56806,  Docket  No.  98-103-1)  a  proposal 
to  amend  the  regulations  to  allow 
artificially  dwarfed  plants  of  the  genera 
Buxus,  Ehretia  (Carmonal,  Podocarpus, 
Sageretia,  and  Serissa  to  be  imported 
into  the  United  States  from  the  People's 
Republic  of  China  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements.  We  accepted  comments 
on  our  proposal  for  a  total  of  90  days, 
ending  December  20,  2000. ' 

In  response  to  comments  received  on 
the  proposed  rule,  APHIS  has  narrowed 
the  application  of  the  rule  to  apply  to 
particular  species  of  the  genera 
mentioned  previously.  We  have  also 
revised  the  pest  risk  assessments  and 
created  a  risk  mitigation  document.  The 
five  revised  pest  risk  assessments  as 
well  as  the  risk  mitigation  document  are 
available  on  the  Internet  at  http:// 
www. aphis  usda.gov/ppq/pim.  We  have 
also  concluded  section  7  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  to  assess  the  potential  effects  of 
the  proposed  action  on  endangered  or 
threatened  species,  as  required  under 
the  Endangered  Species  Act.  On  April 
10,  2003,  FWS  concluded  the  section  7 
consultation  process  by  concurring  with 
APHIS"  determination  that  the 
importation  of  Buxus  sinica,  Ehretia 
microphylla.  Podocarpus  macrophyllus, 
Sageretia  thea.  and  Serissa  foetida  from 
the  People's  Republic  of  China  will  not 


'  The  comment  period  on  the  proposed  rule  was 
extended  from  60  to  90  days  in  a  notice  published 
in  the  Federal  Register  on  December  1 .  2000  (65  FR 
75187.  Docket  No.  9&-103-2). 


adversely  affect  federally  iist^d  or 
proposed  endangered  or  tlireatened 
species  or  their  habitats. 

Upon  receiving  FWS  concurrence  and 
after  preparing  the  revised  pest  risk 
assessments  and  the  revised  pest 
mitigation  document,  APHIS  prepared 
an  environm.ental  assessment  titled 
"Final  Rule  for  the  Importation  of 
Artificially  Dwarfed  Plants  in  Growing 
Media  from  the  People's  Republic  of 
China"  and  dated  September  2003.  The 
environmental  assessment  was  prepared 
in  accordance  with;  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended'(42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS"  NEPA 
Impleme'nting  Procedures  (7  CFR  part 
372). 

On  September  15.  2003,  we  published 
in  the  Federal  Register  (68  FR  53956- 
53957,  Docket  No^  98-103-3)  a  notice 
announcing  the  availability  of  the 
environmental  assessment.  In  that 
notice,  we  requested  public  comments 
on  the  environmental  assessment. 

Comments  on  the  environmental 
assessment  were  required  to  be  received 
on  or  before  October  15,  2003.  We  are 
reopening  the  comment  period  for  the 
environmental  assessment  until 
November  12.  2003.  This  action  will 
allow  interested  persons  additional  time 
to  prepare  and  submit  comments.  We 
will  also  consider  all  comments 
received  between  October  16,  2003  (the 
day  after  the  close  of  the  original 
comment  period)  and  the  date  of  this 
notice. 

You  may  review  the  environmental 
assessment  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/es/ 
ppqdocs.html.  You  may  request  paper 
copies  of  the  environmental  assessment, 
the  pest  risk  assessments,  and  the  risk 
mitigation  document  from  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Please  refer  to  the  title  of  the 
environmental  assessment  when 
requesting  copies.  The  environmental 
assessment  is  also  available  for  review 
in  our  reading  room  (the  location  and 
hours  of  the  reading  room  arc  listed 
under  the  heading  ADDRESSES  at  the 
beginning  of  this  notice). 

Done  in  Washington,  DC,  this  23rd  day  of 
October,  2003. 
Kevin  Shea. 

Actmg  Admmistrator.  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  03-27148  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

action:  Notice. 


The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  a  petition  filed  by  a  group  of 
fresh  garlic  producers  in  the  state  of 
California  for  trade  adjustment 
assistance.  The  Administrator  will 
determine  within  40  days  whether  or 
not  imports  of  garlic  contributed 
importantly  to  a  decline  in  domestic 
producer  prices  of  more  than  20  percent 
during  the  marketing  period  beginning 
October  2002  and  ending  September 
2003.  If  the  determination  is  positive,  all 
producers  represented  by  the  group  will 
be  eligible  to  apply  to  the  Farm  Service 
Agency  for  technical  assistance  at  no 
cost  and  adjustment  assistance 
payments 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot.  Coordinator.  Trade 
Adjustment  Assistance  for  Farmers, 
FAS.  USDA.  (202)  720-2916.  e-mail: 
trade. ad justment®fas. usda.gov. 

Dated:  October  10.  2003. 
A.  Ellen  Terpstra, 

Administrator.  Foreign  Agricultural  Service. 
[PR  Doc  0,1-27145  Filed  10-27-03;  8:45  ami 

BILLING  CODE  3410-10-41 

DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

agency:  Foreign  Agriculture  Service, 

USDA. 

ACTION:  Notice. 


The  Administrator.  Foreign 
Agricultural  Service  (FAS),  today 
denied  a  petition  for  trade  adjustment 
assistance  (TAA)  that  was  filed  on 
September  15,  2003.  by  the  Columbia 
River  Fishermen's  Protective  Union 
Members,  P.O.  Box  56,  Astoria,  Oregon 
97103. 

SUPPLEMENTARY  INFORMATION:  Upon 
investigation,  the  Administrator 
determined  that  domestic  producer 
prices  did  not  decline  at  least  20  percent 
during  January  2002  through  December 
2002  when  compared  with  the  previous 
5-year  average,  a  condition  required  for 
certifying  a  petition  for  TAA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS,  USDA,  (202)  720-2916,  e-mail: 
trade.adjustment@fas.usda.gov. 

Dated:  October  5,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  03-27146  Filed  10-27-03;  8:45  am] 
BILUNG  CODE  3410-1 0-M 

♦ 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intermountain  Region  4;  Notice  of 
Settlement  Pursuant  to  CERCLA; 
Bassett  Gulch  Mill  Site,  Blaine  County, 
ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  settlement. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended  (CERCLA),  42  U.S.C.  9622(i), 
notice  is  hereby  given  of  an 
administrative  settlement  for  recovery  of 
past  response  costs  with  Brigham  Young 
University  (the  Settling  Party) 
concerning  the  Bassett  Gulch  Mill  Site, 
Blaine  Count\',  Idaho  ("the  Site"). 
Under  the  settlement,  the  Settling  Party 
has  agreed  to  undertake  a  removal 
action  at  the  Site  at  a  cost  of 
approximately  $500,000  to  address  the 
continuing  release  of  hazardous 
substances  at  the  Site.  Pursuant  to 
Section  122(h)(1)  of  CERCLA.  42  U.S.C. 
9622(h)(1),  the  USDA  Forest  Service 
Intermountain  Region  has  agreed  to 
forego  the  collection  of  past  response 
costs  at  the  Site  from  the  Settling  Party. 
The  settlement  includes  a  covenant  not 
to  sue  the  Settling  Party  pursuant  to 
Sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  9606  and  9607(a).  with  regard  to 
the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  United 
States  will  receive  written  comments 
relating  to  the  settlement.  The  United 
States  will  consider  all  comments 
received  and  may  modify  or  wiLlidraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  United  States' 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
Ketchum  Ranger  District,  P.O.  Box  2356, 
206  Sun  Valley  Road.  Ketchum,  ID, 
83340  and  at  the  offices  of  the  USDA 
Forest  Service  Intermountain  Region. 
324  25th  Street,  Ogden,  UT  84401. 


DATES:  Comments  must  be  submitted  on 
or  before  November  28,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
Ketchum  Ranger  District.  PO  Box  2356, 
206  Sun  Valley  Road,  Ketchum,  ID. 
83340  and  at  the  offices  of  the  USDA 
Forest  Service  Intermountain  Region, 
324  25th  Street.  Ogden.  UT  84401.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Mike  O'Farrell  at  the 
Ketchum  Ranger  District  at  208-622- 
5371.  or  from  Michael  R.  Hope  with 
USDAs  Office  of  the  General  Counsel, 
(303)  275-5545.  Comments  should 
reference  the  Bassett  Gulch  Mill  Site. 
Blaine  County,  Idaho,  and  should  be 
addressed  to  Michael  R.  Hope.  USDA 
Office  of  the  General  Counsel.  P.O.  Box 
25005.  Denver,  CO  80225-0005. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Pat 
Trainor,  USDA  Forest  Service,  PO  Box 
1026,  McCall,  ID  83638.  phone  (208) 
634-0700.  For  legal  information. 
Michael  R.  Hope,  USDA  Office  of  the 
General  Counsel,  P.O.  Box  25005, 
Denver,  CO  80225-0005,  phone  (303) 
275-5545. 

Dated:  September  23.  2003. 
Jack  G.  Troyer, 

Regional  Forester,  USDA  Forest  Service, 

Intermountain  Region. 

[FR  Doc.  03-27138  Filed  10-27-03;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provision  of  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Internet  Export  Finance 
Matchmaker. 

OMB  Number:  0625-0232. 

Type  of  Request:  Regular  Submission. 

Burden;  90  Hours. 

Number  of  Respondents:  500. 

Avg.  Hours  Per  Response:  Exporters — 
10  Minutes.  Financial  Institutions — 30 
Minutes. 

Needs  and  Uses:  The  Office  of 
Finance  assists  U.S.  firms  in  identifying 
trade  finance  opportunities  and 
promotes  the  competitiveness  of  U.S. 
financial  services  in  international  trade. 
The  Office  of  Finance  interacts  with 
private  financial  institutions  in 
insurance,  banking,  leasing,  factoring, 
barter,  and  counter  trade;  U.S.  financing 
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agencies,  such  as  the  Export-Import 
Bank  and  the  Overseas  Private 
Investment  Corporation;  and 
multilateral  development  banks,  such  as 
the  World  Bank.  Asian  Development 
Bank,  and  other.s.  To  facilitate  contact 
between  exporters  and  financial 
institutions,  the  Office  of  Finance  is  has 
developed  an  interactive  INTERNET 
trade  finance  matchmaking  program  to 
link  exporters  seeking  trade  finance 
with  banks  and  other  financial 
institutions.  Tht  information  collected 
from  financial  institutions  regarding  the 
trade  finance  products  and  services  thev 
offer  will  be  compiled  into  a  database. 
An  exporter  will  be  able  to 
electronically  submit  a  form  identif\-ing 
the  potential  export  transaction  and 
type  of  financing  requested.  This 
information  will  be  electronically 
matched  with  the  financial  institution(s) 
that  meet  the  requirements  of  the 
exporter.  After  a  match  has  been  made, 
a  message  will  be  electronically  sent  to 
both  the  exporter  and  the  financial 
institution  containing  the  information 
about  the  match,  and  contact 
information  for  either  party  to  initiate 
communication.  This  program  is 
designed  to  implement  the  Department 
of  Commerce's  goal  of  improving  access 
to  trade  financing  for  small  business 
exporters. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit:  voluntary 

OMB  Desk  Officer:  David  Roster.  (202) 
395-7340. 

Copies  of  the  above  mformation 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce.  Room  6625.  14th  Street,  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20230.  E-mail:  dhynelmaoc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Roster,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington.  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register 

Dated:  October 21.  2003. 
Madeleine  Claylon, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc,  03-27099  Filed  10-27-03;  8:45  am] 

BILLING  CODE  351&-DR-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1 286] 

Grant  of  Authority:  Establishment  of  a 
Foreign-Trade  Zone:  Imperial  County. 
CA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  adopts  the  following 
Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entrv; 

Whereas,  the  County  of  Imperial. 
California  (the  Grantee),  has  made 
application  to  the  Board  (FTZ  Docket 
57-2002.  filed  12/3/02).  requesting  the 
establisiiment  of  a  foreign-trade  zone  at 
sites  in  Imperial  County.  California. 
within  and  adjacent  to  the  Calexico 
Customs  port  of  entr>-: 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  72914,  12/9/02):  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  257,  at  the 
sites  described  in  the  application,  and 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  9th  day  of 
October  2003. 

Foreign-Trade  Zones  Board. 

Donald  L.  Evans, 

Secretary'  of  Commerce,  Chairman  and 

Executive  Officer. 

[FR  Doc.  03-27168  Filed  10-27-03;  8:45  am] 

BILLING  CODE  351CM)S-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  55-2003] 

Foreign-Trade  Zone  28 — New  Bedford. 
MA;  Application  for  Foreign-Trade 
Subzone  Status:  The  Acushnet 
Company  (Sporting  Goods).  New 
Bedford.  MA  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  New  Bedford 
(Massachusetts),  grantee  of  FTZ  28. 
requesting  special-purpose  subzone 
status  for  the  warehousing  and 
manufacturing  facilities  (sporting  goods) 
of  the  Acushnet  Company  (Acushnet), 
located  in  the  New  Bedford, 
Massachusetts  area.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formal! v  filed 
on  October  17.  2003, 

The  Acushnet  facilities  are  located  at 
five  sites  (133  acres  total;  1.4  million  sq. 
ft  of  enclosed  space):  Site  #  1 — "Ball 
Plant  11"  (34.4  acres;  183,000  sq.  ft.)— 
located  at  246  Samuel  Bamett 
Boulevard  in  North  Dartmouth, 
Massachusetts:  Site  #  2— "Ball  Plant  III  " 
(32.0  acres:  175,000  sq.  ft.)— located  at 
215  Duchaine  Boulevard  in  New 
Bedford:  Site  #  3— "Building  C/Custom 
Operations"  (9.5  acres:  438.000  sq.  ft.)— 
located  at  700  Belleville  Avenue  in  New 
Bedford:  Site  #  4 — "Fairhaven/ 
Corporate  Headquarters,  Packaging,  and 
Distribution"  (53.1  acres:  448.500  sq. 
ft.)— located  at  333  Bridge  Street  in 
Fairhaven,  Massachusetts;  and  Site  # 
5 — "Footjoy"  (4.3  acres;  165,158  sq. 
ft.)— located  at  144  Field  Street  in 
Brockton,  Massachusetts. 

The  facilities  (approximately  1.900 
employees)  may  be  used  under  FTZ 
procedures  for  manufacturing, 
assembling,  and  processing  golf 
footwear  and  golf  balls,  as  well  as 
packaging,  warehousing,  distributing, 
scrapping,  and  research  and 
development  activities  for  golf  footwear, 
golf  balls,  golf  gloves,  golf  outerwear, 
and  other  golf-related  accessories  and 
equipment.  For  Acushnet's  current 
manufacturing,  foreign-sourced 
materials  account  for  approximately  30 
to  40  percent  of  finished-product  value. 
The  application  lists  the  categories  of 
material  inputs  which  may  be  sourced 
from  abroad,  including:  Leather:  clasps, 
buckles,  etc.;  other  parts  of  footwear 
(includes  outsoles):  other  made  up 
articles  (includes  shoe  bags):  zinc  oxide 
and  zinc  peroxide;  ogano-sulfur 
compounds:  prepared  rubber 
accelerators;  compound  plasticizers; 
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prepared  binders  for  foundry  molds  or 
cores:  polymers  of  ethylene;  and 
tungsten  powders.  Current  duty  rates  for 
these  input  materials  range  up  to  7.6 
percent. 

Zone  procedures  would  exempt 
.■\cushnet  from  Customs  duty  payments 
on  foreign  components  used  in  export 
production.  On  its  domestic  sales, 
Acushnet  would  be  able  to  defer  duty 
payments,  and  to  choose  the  lower  duty 
rate  that  applies  to  the  listed  finished- 
product  categories  (duty-free  to  10 
percent)  for  the  foreign  inputs  listed 
above,  among  others.  Acushnet  would 
be  able  to  avoid  duty  on  foreign  inputs 
which  become  scrap/waste,  estimated  at 
no  more  than  20  percent  of  imported 
inputs.  The  application  also  indicates 
that  .\cushnet  may  realize  logistical/ 
procedural  and  other  benefits  from 
subzone  status.  .-Ml  of  the  above-cited 
savings  from  zone  procedures  could 
help  improve  the  plants  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.,  NW.,  Washington.  DC 
20005: or 

2,  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W,  1401  Constitution  Ave.. 
NW..  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  29.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  January  12.  2004. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center. 
One  West  Exchange  Street.  Providence, 
RI 02903. 

Dated:  October  17,  2003. 
Dennis  Puccinelli. 

Executive  Secretary. 

[FR  Doc.  03-27167  Filed  10-27-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  54-2003] 

Foreign-Trade  Zone  40 — Cleveiand. 
OH,  Area:  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Cleveland-Cuyahoga 
County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40,  requesting 
authority  to  expand  its  zone  in  the 
Cleveland,  Ohio,  area,  within  the 
Cleveiand  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  October  17,  2003. 

FTZ  40  was  approved  on  September 
29,  1978  (Board  Order  135,  43  FR  46886, 
10/11/78)  and  expanded  in  June  1982 
(Board  Order  194,  47  FR  27579,  6/25/ 
82);  April  1992  (Board  Order  574,  57  FR 
13694,  4/17/92);  Februar>'  1997  (Board 
Order  870,  62  FR  7750,  2/20/97;  June 
1999  (Board  Order  1040,  64  FR  33242, 
6/22/99);  April  2002  (Board  Order  1224, 
67  FR  20087,  4/15/02);  and.  August 
2003  (Board  Order  1289,  68  FR  52384, 
9/3/03;  Board  Order  1290,  68  FR  52384, 
9/3/03;  and.  Board  Order  1295,  68  FR 
52383,  9/3/03). 

The  general-purpose  zone  project 
currently  consists  of  the  following  sites 
in  the  Cleveland,  Ohio,  area:  Site  1 
(1,339  acres) — Port  of  Cleveland 
complex,  Cleveiand  Bulk  Terminal  and 
Tow  Path  Valley  Business  Park, 
Cleveland;  Site  2  (175  acres)— the  IX 
Center  (formerly  the  "Cleveland  Tank 
Plant"),  in  Brook  Park,  adjacent  to  the 
Cleveland  Hopkins  International 
Airport;  Site  3  (l,942acres) — Cleveland 
Hopkins  International  Airport  complex 
and  the  adjacent  Snow  Road  Industrial 
Park,  Brook  Park;  Site  4  (450  acres)— 
Burke  Lakefront  Airport,  1501  North 
Marginal  Road,  Cleveland;  Site  5  (298 
acres) — Emerald  Valley  Business  Park, 
Cochran  Road  and  Beaver  Meadow 
Parkway,  Glenwillow;  Site  6  (30 
acres)— <]ollinwood  site.  South  Waterloo 
(South  Marginal)  Road  and  East  152nd 
Street,  Cleveland;  Site  7  (47  acres)— 
Water  Tower  Industrial  Park,  Coit  Road 
and  East  140th  Street,  Cleveland;  Site  8 
(174  acres) — Strongsville  Industrial 
Park,  Rovalton  Road  (State  Route  82), 
Strongsville;  Site  9  (13  acres)— East  40th 
Street  between  Kelley  &  Perkins 
Avenues  (3830  Kelley  Avenue), 
Cleveland;  and,  Site  10  (15  acres) — 
Frane  Industrial  Park,  Forman  Road, 
Ashtabula.  Applications  are  pending 
with  the  FTZ  Board  to  expand  FTZ  40 


to  include  a  site  at  the  Harbour  Point 
Business  Park  in  Vermilion.  Ohio 
(Docket  33-2003)  and  a  site  at  the  Brook 
Pcirk  Road  Industrial  Park  in  Brook  Park, 
Ohio  (Docket  44-2003). 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  3  by 
adding  an  additional  172  acres  within 
the  Cleveland  Business  Park,  Rocky 
River  Drive  (SR  237).  Cleveland 
(Cuyahoga  County).  The  site  is 
immediately  adjacent  to  the  Cleveland 
Hopkins  International  Airport  and  is 
being  developed  as  an  industrial  park. 
The  property  was  acquired  by  the  City 
of  Cleveland  and  Cleveland  Hopkins 
International  Airport  as  part  of  a  major 
airport  expansion  project  and  was  later 
sold  for  business  development 
purposes.  The  site  is  presently  owned 
by  Cleveland  Business  Park.  Ltd..  and  it 
will  provide  public  warehousing  and 
distribution  services  to  area  businesses. 
No  specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099— 14th  Street,  NW.,  Washington. 
DC  20005. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
December  29,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  January  12.  2004). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce 
Export  Assistance  Center.  600  Superior 
Avenue  East,  Suite  700,  Cleveland,  OH 
44114. 

Dated:  October  17,  2004. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-27166  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1287] 

Grant  of  Authority;  Estabiishment  of  a 
Foreign-Trade  Zone:  Bowie  County.  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18.  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  adopts  the  following 
Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *    *  the  establishment 
*    *    *  of  foreign-trade  zones  in  ports  of 
entry  of  the  I'nited  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Red  River 
Redevelopment  Authoritv  (the  Grantee), 
has  made  application  to  the  Board  (FTZ 
Docket  10-2003,  filed  2/25/03), 
requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  Bowie 
County,  Texas,  adjacent  to  the 
Shreveport-Bossier  County  Customs 
port  of  entr>-; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (68  PR  11037,  3/7/03):  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  \'o.  258.  at  the 
sites  described  in  the  application,  and 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  9th  day  of 
October  2003 

Foreign-Trade  Zones  Board. 
DonaJd  L.  Evans, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

[FR  Doc.  03-27169  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-681] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Critical 
Circumstances:  Certain  Malleable  Iron 
Pipe  Fittings  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  determination  of 

sales  at  less  than  fair  value  and  critical 

circumstances. 


EFFECTIVE  DATE:  October  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kramer.  .\nya  Naschak.  or  Ann 
Barnett-Dahl.  Import  Admmistration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.,  - 
Washington.  DC  20230;  telephone:  (202) 
482-0405,  482-6375.  or  482-3833. 
respectively. 

Final  Determination 

We  determine  that  certain  malleable 
iron  pipe  fittings  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  iii  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margin  of  dumping  is  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  April  22,  2003.  we  published  in 
the  Federal  Register  a  preliminary 

determination  that  critical 
circumstances  exist  for  imports  of 
malleable  pipe  fittings  for  one  of  the 
mandatory  respondents,  Jinan  Meide 
Casting  Co.  (JMC),  and  one  of  the  non- 
selected  respondents.  SCE  Co..  Ltd. 
(SCE).  based  on  an  increase  in  imports 
exceeding  the  required  15  percent,  but 
that  no  massive  imports  exist  for  the 
other  mandator\'  respondents,  Langfang 
Pannext  Pipe  Fitting  Co..  Ltd.  (Pannext). 
and  Beijing  Sai  Lin  Ke  Hardware  Co., 
Ltd.  (SLK),  and  the  other  non-selected 
respondents.  Myland  Industrial  Co.,  Ltd. 
(My land)  and  Chengde  Malleable  Iron 
General  Factor\'  (Chengde).  In  addition, 
we  found  that  imports  of  subject 
merchandise  were  massive  in  the  three- 
month  comparison  period  for  the  PRC- 
wide  entitv  for  which  data  are  available. 

We  published  the  preliminary 
determination  in  this  in\estigation  on 
June  6.  2003.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
■Value;  Certain  Malleable  Iron  Pipe 


Fittings  from  the  People's  Republic  of 
China.  68  FR  33911  (June  6,  2003) 
(Preliminar\-  Determination).  Since  the 
publication  of  the  Preliminary 
Determination,  the  following  events 
have  occurred. 

On  June  3,  2003,  in  order  to  remedy 
deficiencies  in  respondents'  reporting  of 
scrap  inputs,  the  Department  asked 
respondents  to  weigh  and  keep  accurate 
records  of  each  ingredient  that  goes  into 
the  cupola  and  to  submit  biweekly 
reports  to  the  Department  until  two 
weeks  before  verification.  JMC  and 
Pannext  each  submitted  three 
production  reports  covering  a  six  week 
period,  and  SLK  submitted  four  reports 
covering  an  eight-week  period. 

On  June  4,  2003,  SLK  requested  that 
the  Department  correct  an  alleged 
ministerial  error  in  SLK's  margin 
calculation.  On  June  13.  2003,  the 
Department  determined  that  the  error  in 
the  margin  calculation  resulted  from 
SLK's  failure  to  indicate  that  it  had 
reported  the  weight  of  the  fittings  in  its 
revised  sales  database  in  pounds, 
although  all  other  data  were  in 
kilograms.  In  addition,  the  Department 
determined  that  this  error  was  not 
ministerial  in  nature.  As  a  result,  at  that 
time  we  did  not  make  the  suggested 
correction.  However,  SLK  subsequently 
revised  its  reported  weights,  which  are 
used  in  the  calculation  of  U.S.  price,  to 
kilograms,  and  we  have  used  the 
corrected  weights  for  the  final 
tietermination. 

On  July  3,  2003.  the  petitioners  (Ward 
Manufacturing.  Inc.  and  Anvil 
International,  Inc.)  submitted  a  request 
for  a  public  hearing  in  accordance  v.ith 
19  CFR  351.310(c).  On  July  7.  2003, 
respondents  JMC  and  Pannext  requested 
a  hearing.  On  September  2.  2003.  the 
Department  informed  all  interested 
parties  that  a  hearing  would  be  held  (see 
Memorandum  from  Ann  Barnett-Dahl  to 
the  File  dated  September  2,  2003).  On 
September  5,  2003.  the  petitioners 
requested  that  the  Department  conduct 
a  portion  of  the  hearing  in  closed 
session.  The  hearing  was  held  on 
September  17.  2003.  The  petitioners  and 
three  respondents  submitted  case  briefs 
and  rebuttal  briefs  on  September  8  and 
15,  2003,  respectively. 

On  July  16.  2003,  JT^IC,  Pannext  and 
SLK  placed  on  the  record  public 
information  for  the  purpose  of  providing 
the  Department  with  additional 
information  that  can  be  used  in  valuing 
the  factors  of  production. 

The  Department  conducted 
verifications  on  the  following  dates; 
June  25.  2003,  Houston.  Texas — Pannext 
Fittings  Corp.:  July  8-10.  2003.  Chicago. 
Illinois— LDR  Industries.  Inc.:  July  28- 
August  1.  2003,  Jman.  PRC— JMC; 
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August  11-12,  2003.  Beijing,  PRC— SLK: 
August  13-13.  2003.  Tianjin,  PRC— a 
supplier  to  SLK. 

Period  of  Investigation 

The  period  of  investigation  is  April  1, 
2002  through  September  30,  2002.     " 

Non-Market  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  its  past  antidumping 
investigations.  A  designation  as  an  NME 
country  remains  in  effect  until  the 
Department  revokes  it.  See  section 
771(18)(C)  of  the  Act.  The  respondents 
in  this  investigation  have  not  requested 
revocation  of  the  PRC's  NME  status.  We 
have  continued  to  treat  the  PRC  as  an 
NME  in  this  investigation.  For  further 
discussion,  see  the  Department's 
Preliminary  Determination.  68  FR 
33391. 33913. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
determined  that  the  respondents  had 
met  the  criteria  for  the  application  of 
separate  antidumping  duty  rates.  We 
have  not  received  any  other  information 
that  would  warrant  reconsideration  of 
our  separate  rates  determination  with 
respect  to  these  companies.  For  a 
complete  discussion  of  the  Department's 
determination  that  the  respondents  are 
entitled  to  a  separate  rate,  see 
Preliminary-  Determination. 

The  PRC-Wide  Hate 

For  the  reasons  set  forth  in  the 
Preliminary'  Determination,  we  continue 
to  find  that  the  use  of  adverse  facts 
available  for  the  PRC-wide  rate  is 
appropriate  for  other  exporters  in  the 
PRC,  based  on  our  presumption  that 
those  respondents  who  failed  to 
demonstrate  entitlement  to  a  separate 
rate  constitute  a  single  enterprise  under 
common  control  by  the  Chinese 
government.  See  Preliminarv 
Determination,  68  FR  3391l',  33915- 
33916.  The  PRC-wide  rate  applies  to  all 
entries  of  the  merchandise  under 
investigation  except  for  entries  from  the 
three  mandatory  respondents  and  the 
respondents  that  are  entitled  to  a 
separate  rate. 

When  analyzing  the  petition  for 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioner  relied  in 
calculating  the  estimated  dumping 
margin  and  determined  that  the  margin 
in  the  petition  was  appropriately 
calculated  and  supported  by  adequate 
evidence  in  accordance  with  the 
statutory'  requirements  for  initiation.  In 
order  to  corroborate  the  petition  margin 
for  purposes  of  using  it  as  adverse  facts 


available,  we  examined  the  price  and 
cost  information  provided  in  the 
petition  in  the  context  of  our 
preliminary  determination.  For  further 
details,  see  Memorandum  from  Ann 
Barnett-Dahl  to  Richard  Weible.  Office 
Director,  Total  Facts  Available 
Corroboration  Memorandum  for  All 
Others  Rate,  dated  May  28,  2003. 

Consistent  with  our  Preliminary 
Determination,  as  adverse  facts 
available,  we  have  used  the  rate  from 
the  petition,  recalculated  with  the  new 
surrogate  value  information  discussed 
in  the  Memorandum  to  the  File 
Regarding  Total  Facts  Available 
Corroboration  Memorandum  for  the 
PRC-Wide  Rate,  October  20,  2003.  See 
also  the  Issues  and  Decision 
Memorandum  for  the  Final 
Determination  in  the  Less  Than  Fair 
Value  Investigation  of  Certain  Malleable 
Iron  Pipe  Fittings  from  the  People's 
Republic  of  China:  April  1,  2002 
through  September  30,  2002,  at 
Comments  4  through  10,  accompanying 
this  notice  (Decision  Memorandum). 
The  recalculated  rate  for  the  China-wide 
entity  is  111.36  percent. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  the  Department 
continues  to  find  that  India  is  the 
appropriate  primary  surrogate  country. 
For  further  discussion  and  analysis 
regarding  the  surrogate  country 
selection,  see  the  Department's 
Preliminary  Determination  at  33916. 

Use  of  Facts  Available 

Section  776(a)  of  the  Act  provides 
that,  if  necessary  information  is  not 
available  on  the  record,  or  if  an 
interested  party  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  the 
Department  shall  use.  subject  to  sections 
782(d)  and  (e)  of  the  Act,  facts  otherwise 
available  in  reaching  the  applicable 
determination.  If  an  interested  party  is 
unable  to  submit  the  information 
requested  or  in  the  requested  form,  that 
party  is  required  to  notify  the 
Department  promptly  and  must  suggest 
a  reasonable  alternative.  See  section 
7B2(c)(l). 

In  the  Preliminary  Determination,  we 
relied  on  partial  facts  available  for  the 
value  of  recycled  scrap  because  the 
iijformation  on  the  record  did  not  satisfy 
the  statute  with  respect  to  the 
unreported  inputs  in  the  calculation  of 
normal  value.  See  Preliminary 
Determination  at  33918.  After  the 
Preliminary'  Determination,  but  prior  to 
verification,  on  June  3.  2003.  the 
Department  requested  that  respondents 
"weigh  and  keep  accurate  written 


records  of  each  ingredient  that  goes  into 
the  cupola  for  each  charge  on  a 
CONNUM  specific  basis  *   *   *  Provide 
the  source  of  each  input,  e.g.  purchased 
or  reprocessed  material  *   *   *  {and}  for 
each  CONNUM.  record  (1)  The  total 
casting  weight.  (2)  the  total  weight  of 
produced  subject  merchandise,  and  (3) 
the  total  weight  of  generated  scrap,"  in 
an  effort  to  allow  respondents  another 
opportunity  to  alleviate  the 
Department's  concerns  regarding  the 
quantities  of  inputs  reported  to  date.  On 
June  4,  2003,  the  Department  also 
requested  that  respondents  address  the 
Department's  concerns  regarding  the 
underreporting  of  metallic  inputs  during 
the  POI.  Although  respondents 
submitted  additional  information  in 
response  to  each  of  these  requests,  the 
information  provided  to  the  Department 
did  not  address  the  Department's 
concern  that  respondents  have  failed  to 
report  sufficient  quantities  of  inputs  to 
account  for  total  production  during  the 
POI,  and  the  reported  information 
continued  to  have  significant 
discrepancies  that  have  not  been 
explained.  Therefore,  the  application  of 
facts  available  is  appropriate  pursuant 
to  section  776(a),  because  the 
Department  does  not  have  the  necessary 
information  needed  to  calculate  its 
margin,  respondents  did  not  provide  the 
information,  and  respondents  have  not 
proposed  any  reasonable  alternatives  to 
account  for  underreported  or  unreported 
inputs,  in  accordance  with  section 
782(c)(1). 

For  Pannext,  as  facts  available  for  the 
under-reported  purchased  scrap  inputs, 
the  Department  is  continuing  to  increase 
purchased  scrap,  where  necessary,  to 
the  POI-wide  average  quantity  for  steel 
scrap  input  as  reported  in  its  response, 
when  the  reported  metallic  inputs 
(including  steel  scrap  and  pig  iron)  to 
produce  one  kilogram  of  output  was  less 
than  one  kilogram.  For  JMC.  as  facts 
available  for  the  under-reported 
purchased  scrap  inputs,  the  Department 
is  increasing  the  reported  purchased 
and  non-subject  merchandise  recycled 
scrap  inputs  for  those  CONNUM  where 
the  sum  of  these  inputs  is  less  than  one 
kilogram  to  produce  one  kilogram  of 
output.  The  factor  used  io  increase  these 
CONNUMs  is  the  average  of  the 
CONNUMs  where  the  sum  of  the  inputs 
is  greater  than  or  equal  to  one.  For  SLK 
the  Department  has  also  increased  the 
inputs  when  the  sum  of  the  inputs  are 
less  than  one  kilogram  to  produce  one 
kilogram  of  output  for  certain  suppliers. 
See  SLK  Proprietarv  Analysis  Memo. 
Additionally,  as  facts  available  for 
recycled  scrap  that  was  not  reported  in 
the  "form  or  manner  requested"  [see 
section  776(a)  of  the  Act),  the 
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Department  is  continuing  to  use  an 
average  of  the  adjustment  ratios  for  fMC 
and  Pannext  as  calculated  in  petitioners' 
May  15th  letter  at  Exhibit  4.  and 
increasing  PvlC.  Pannext.  and  SLK's 
reported  values  for  metallic  inputs  by 
this  average.  56.83%.  For  a  complete 
discussion  of  this  issue,  see 
accompanying  Decision  Memorandum 
at  Comment  1. 

For  this  final  determination,  given  an 
increase  in  total  inputs  as  described 
^bove  and  in  the  Decision  Memorandum 
at  Comment  1.  the  Department  must 
increase  respondents'  energy  inputs  to  a 
level  that  corresponds  to  the  increase  in 
these  inputs.  Therefore  the  Department 
has  applied  neutral  facts  available  to 
value  respondents'  energy  inputs  to 
determine  normal  value  in  accordance 
with  section  773(c)(1)  of  the  Tariff  Act. 
As  facts  available  for  these 
underreported  energy  inputs,  the 
Department  has  used  respondents' 
reported  energy  data  to  find  an 
appropriate  neutral  facts  available 
adjustment  for  these  underreported 
inputs.  For  a  complete  discussion  of  this 
issue,  see  accompanying  Decision 
Memorandum  at  Comment  2  and  [MC, 
Pannext.  and  SLK's  Proprietary  Analysis 
Memoranda. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation,  and  to  which  we  have 
responded,  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the 
Decision  Memorandum,  which  is  herebv 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  World  Wide 
Web  at  http://ia.ita.doc.gov/frn/.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
calculation  methodology  in  calculating 
the  final  dumping  margin  in  this 
proceeding.  See  Final  Analysis 
Memorandum  for  JMC;  Final  Analysis 
Memorandum  for  Pannext;  and  Final 
Analysis  Memorandum  for  SLK. 

Verification 

Pursuant  to  section  782(i)  of  the  Act. 
we  verified  the  information  submitted 
by  each  respondent  for  use  in  our  final 


determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the 
respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  Final  Analysis 
Memorandum  for  Pannext  and  Final 
Analysis  Memorandum  for  SLK. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  malleable 
iron  pipe  fittings,  cast,  other  than 
grooved  fittings,  from  the  People's 
Republic  of  China.  The  merchandise  is 
classified  under  item  numbers 
7307.19.90.30,  7307.19.90.60  and 
7307.19.90.80  of  the  Harmonized  Tariff 
Schedule  (HTSUS).  Excluded  from  the 
scope  of  this  investigation  are  metal 
compression  couplings,  which  are 
imported  under  HTSUS  number 
7307.19.90.80.  A  metal  compression 
coupling  consists  of  a  coupling  body, 
two  gaskets,  and  two  compression  nuts. 
These  products  range  in  diameter  from 
' ':;  inch  to  2  inches  and  are  carried  only 
in  galvanized  finish.  HTSUS 
subheadings  are  provided  for 
convenience  and  Bureau  of  Customs 
and  Biirder  Protection  (BCBP)  purposes, 
however,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Final  Determination  of  Critical 
Circumstances 

On  April  22.  2003.  before  the 
Preliminary  Determination,  we  made  a 
preliminary  finding  of  critical 
circumstances  with  respect  to  JMC.  SCE, 
and  the  PRC-wide  entity  on  the  basis  of 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  and  a  history  of  injurious 
dumping  from  the  PRC  based  on  a 
current  antidumping  duty  order  on  the 
subject  merchandise  imposed  by  the 
European  Community.  See  Notice  of 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Malleable  Iron 
Pipe  Fittings  from  the  People's  Republic 
of  China,  68  FR  19779,  19780.  We 
received  no  comments  on  this  issue 
fi-om  any  of  the  parties.  Based  on  our 
final  determination  of  sales  at  less  than 
fair  value,  pursuant  to  section 
735(a)(3)(A){i)  and  (B),  we  therefore 
determine  that  critical  circumstances 
exist  with  respect  to  JMC,  SCE,  and  the 
PRC-wide  entity. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  BCBP  to  continue  to  suspend 
liquidation  of  all  entries  of  subject 


merchandise  from  the  PRC,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  as  follows:  for  Pannext. 
SLK,  or  Chengde,  on  or  after  the  date  of 
publication  of  the  Preliminan. 
Determination  in  the  Federal  Register. 
June  6,  2003;  for  JMC,  SCE  and 
companies  subject  to  the  PRC-wide  rate, 
on  or  after  the  date  which  is  90  days 
prior  to  the  date  of  publication  of  the 
Preliminary  Determination,  i.e..  March 
8,  2003,  due  to  the  Final  Determination 
of  Critical  Circumstances.  BCBP  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 


Jinan  Meide  Casting  Co.,  Ltd 

Beijing  Sai  Lin  Ke  Hardware  Co., 

Ltd  

Langfang  Pannext  Pipe  Fitting  Co., 

Ltd  

Chengde    Malleable    Iron    General 

Factory  _ 

SCE  Co..  Ltd  

PRC-Wide 


Per- 
cent' 


11.35 

7.35 

1096 

10.96 

111.36 


■  Weighted-average  margin  percent. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injur,'  to.  the  U.S. 
industn,'.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injurv'  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injur\- 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 
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Dated:  October  20.  2003. 
lames  J.  lochum. 

Assistant  Secretan,-  for  Import 
Administration 

Appendix  I 
General  Issues 

Comment  1:  Whether  to  .Apply  Facts 

.Available  for  Material  Inputs 
Comment  2:  Whether  to  .Apply  Facts 

Available  for  Energy  Inputs 
Comment  3:  Financial  Ratios 
Comment  4:  Surrogate  Values — Whether  to 

Update  Information  for  the  POI 
Comment  5;  Surrogate  Values — Recycled  Iron 

Scrap 
C^ommKHt  6.  .Surrogate  V'alues — Iron  and 

Steel  Shavings 
Comment  7:  Surrogate  Values — Ferrosilicon 
"Comment  8:  Surrogate  Values — Firewood 
Comment  9:  Surrogate  Values-7-Wood  Pallets 
Comment  10:  Surrogate  Values — Zinc  Dust 

and  Zinc  Powder 
Comment  11:  Whether  to  Consider  Certain 

Inputs  as  Overhead  Items 
Comment  12:  Whether  the  Department 

Correctly  Caltulated  the  Distance  for  the 

Non-Market  Economy  ("NME")  Inland 

Freight  Charge  for  Respondents 
Comment  13:  Calculate  Cost  of  Production 

("COP")  on  a  per-piece  basis 
Comment  14:  Whether  to  Add  Surrogate 

Freight  to  the  Surrogate  Values  of 

Recycled  Scrap 

Company  Specific  Issues 

A.  IMC 

Comment  15:  Whether  Certain  Sales  by  JMC 

should  be  considered  CEP 
Comment  16:  Ministerial  Errors 

B   Pannfxt 

Comment  17:  Whether  to  Correct  Items  found 
at  Verification 

C.  SLK 

Comment  18:  Use  of  Yield-Adjusted  Factors 
of  Production  for  SLK  supplier 

Comment  19:  Weighl-.Averaging  in  the 
Normal  Value  calculation 

Comment  20:  L'se  of  the  Correct  Weight  of 
the  Finished  Product 

[FR  Doc.  0,3-2716.5  Filed  10-27-03:  8:45  am] 

BILLING  CODE  3510-25-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-830,  A-475-829] 

Stainless  Steel  Bar  from  Germany  and 
Italy:  Notice  of  Extension  of  Time  Limit 
for  2001-2003  Administrative  Reviews 

AGENCY:  Import  .Administration. 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  E.xtension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 


preliminary  results  of  the  current 
reviews  of  the  antidumping  duty  orders 
on  stainless  steel  bar  from  Germany  and 
Italy.  The  period  of  review  is  August  2, 
2001  through  February  28,  2003.  This 
postponement  is  made  pursuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 
EFFECTIVE  DATE:  October  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smith  (Germany)  at  (202)  482- 
1276  or  Blanche  Ziv  (Italy)  at  (202)  482- 
4207,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  21.  2003,  the  Department  of 
Commerce  ("the  Department") 
published  a  notice  of  initiation  of 
administrative  reviews  of  the 
antidumping  duty  orders  on  stainless 
steel  bar  from  Germany  and  Italy 
covering  the  period  August  2,  2001 
through  February  28,  2003.  See  Notice 
of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  68  FR  19498  (April  21,  2003). 
The  preliminary  results  for  these 
reviews  are  currently  due  no  later  than 
December  1,  2003, 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  to  issue  the 
preliminary'  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

We  are  currently  analyzing 
complicated  sales  and  cost  information 
that  have  required  numerous 
supplemental  questionnaire  responses. 
In  addition,  we  intend  to  verify  the  sales 
and  cost  information  provided  by  the 
respondents  in  accordance  with  19  CFR 
351.307  (b)(l)(iv).  Accordingly,  it  is  not 
practicable  to  complete  the  preliminary- 
results  in  these  reviews  within  the 
originally  anticipated  time  limit  (i.e., 
December  1,  2003).  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  to  no  later  than  lanuary  30,  2004, 


in  accordance  with  section  751(a)(3)(A) 
of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  October  23,  2003. 

Jeffrey  A.  May, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

[FR  Doc.  03-27164  Filed  10-27-03;  8:45  am] 

BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

DEPARTMENT  OF  JUSTICE 
[Docket  No.  2003-C-028] 

Request  for  Comments  on  Agenda  for 
the  National  Intellectual  Property  Law 
Enforcement  Coordination  Council 

AGENCIES:  Department  of  justice  and 
United  States  Patent  and  Trademark 
Office,  Department  of  Commerce,  as  Co- 
Chairs.  National  Intellectual  Property 
Law  Enforcement  Coordination  Council. 
ACTION:  Notice  and  request  for  public 
comments. 

SUMMARY:  The  National  Intellectual 
Property  Law  Enforcement  Coordination 
Council  (the  Council)  seeks  public 
comments  relating  to  the  agenda  and 
mission  of  the  Council.  Interested 
members  of  the  public  are  invited  to 
present  written  comments  on  how  to 
improve  overall  coordination  and  the 
topics  outlined  in  the  Supplementary 
Information  section  of  this  Notice. 
DATES:  All  comments  are  due  by 
November  28,  2003. 
ADDRESSES:  Persons  wishing  to  offer 
written  comments  should  address 
comments  to  the  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office,  Box  1450. 
Alexandria,  VA  22313-1450,  marked  for 
the  attention  of  Elizabeth  Shaw. 
Comments  may  also  be  submitted  by 
facsimile  transmission  to  (703)  305- 
7575.  or  by  electronic  mail  through  the 
Internet  to  Elizabeth.shaw2@uspto.gov. 
All  comments  will  be  maintained  for 
public  inspection  in  Room  902,  Crvstal 
Park  II,  2121  Crystal  Drive,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Shaw  by  telephone  at  (703) 
305-1033,  by  fax  at  (703)  305-7575.  or 
by  mail  marked  to  her  attention  and 
addressed  to  the  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
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Trademark  Office,  Box  1450, 
Alexandria,  VA  22313-1450. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Intellectual  Property 
Law  Enforcement  Coordination  Council 
{the  Council)  was  created  pursuant  to  15 
U.S.C.  1128.  The  Council's  mission  is 
"to  coordinate  domestic  and 
international  intellectual  property  law 
enforcement  among  federal  and  foreign 
entities."  The  Council  consists  of  the 
Under  Secretarv  of  Commerce  for 
Intellectual  Property  and  Director  of  the 
United  States  Patent  and  Trademark 
Office,  co-chair  of  Ihe  Council  (The 
Honorable  James  E.  Rogan);  the 
Assistant  Attorney  General.  Criminal 
Division,  co-chair  of  the  Council  (The 
Honorable  Christopher  A.  Wray):  the 
Under  Secretary-  of  State  for  Economic. 
Business,  and  Agricultural  Affairs  (The 
HonorableAlan  P.  Larson);  the  Deputy 
United  States  Trade  Representative 
(Ambassador  Peter  Allgeier);  the 
Commissioner  of  Customs  (The 
Honorable  Robert  C.  Bonner);  and  the 
Under  Secretary  of  Commerce  for 
International  Trade  (The  Honorable 
Grant  Aldonas).  By  statute,  the  Council 
shall  also  consult  with  the  Register  of 
Copyrights  (The  Honorable  Marvbeth 
Peters). 

The  work  of  the  Oiuncil  is  a  United 
States  Government  effort  aimed  at 
coordinating  domestic  and  international 
intellectual  property  law  enforcement 
among  Federal  and  foreign  entities.  This 
coordinating  role  may  be  divided  into 
two  parts.  The  first  is  to  provide  a 
\ehicle  for  agencies  to  share  information 
on  their  activities  relating  to 
enforcement  of  intellectual  property 
rights  and  related  training  activities. 
The  second  role  involves  projects  that 
the  Council  itself  may  undertake. 

The  Council  has  identified  the 
following  areas  of  focus  in  fulfilling  its 
mission;  law  enforcement  liaison, 
training  coordination,  industry'  and 
other  outreach,  and  increasing  public 
awareness. 

On  August  5,  2002.  the  Council 
published  a  notice  in  the  Federal 
Register  seeking  public  comment  on 
issues  associated  with  the  Council's 
mission  (67  PR  50633  (2002)).  A 
summary  of  comments  previously 
received  is  published  in  the  Council's 
2000  Annual  Report,  available  on  the 
Internet  at  http://www.uspto.gov. 

Issues  for  Public  Comment 

How  the  Council  may  best  address  the 
areas  of  focus  listed  above. 

Activities  the  private  sector  is 
engaged  in  relating  to  public  awareness 


campaigns  involving  mtellectual 
property  rights  protection. 

How  the  Council  may  be  effective  in 
coordinating  a  public  awareness 
campaign 

Guidelines  fur  Written  Comments. 

Written  comments  should  include  the 
following  information;  the  name. 
affiliation,  and  title  of  the  individual 
providing  the  written  comment:  and  if 
applicable,  an  indication  of  whether  the 
comments  offered  represent  the  views  of 
the  respondent's  organization  or 
personal  views. 

Parties  offering  wTitten  comments 
should  also  provide  comments  in  an 
electronic  format.  Such  submissions 
may  be  provided  via  Internet  electronic 
mail  or  on  a  3.5"  floppy  disk  formatted 
for  use  in  either  a  Macintosh  or  MS- 
DOS  based  computer.  Electronic 
submissions  should  be  provided  as 
unformatted  text  [e.g.  ASCII  or  plain 
text)  or  as  formatted  text  in  one  of  the 
following  formats;  Microsoft  Word 
(Macintosh.  DOS  or  Windows  versions); 
or  WordPerfect  (Macintosh.  DOS  or 
Windows  versions). 

Information  provided  pursuant  to  this 
notice  will  be  made  part  of  the  public 
record  and  may  be  made  available  via 
the  Internet   In  \-iew  of  this,  parties 
should  not  submit  information  that  they 
do  not  wish  to  be  publicly  disclosed  or 
made  electronically  accessible  Parties 
who  rely  on  confidential  information  to 
illustrate  a  point  are  requested  to 
summarize,  or  otherwise  submit,  the 
information  in  a  way  that  permits  its 
public  disclosure. 

Dated;  October  22,  2003. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  Patent  and 
Trademark  Office. 

Dated:  October  6.  2003. 
Christopher  A.  Wray, 
Assistant  Attorney  General  for  the  Criminal 
Division.  Department  of  Justice. 

!FR  Doc.  03-271. S5  Filed  10-27-03:  8:45  am] 

BILLING  CODE  3510-16-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  Consumer  Product  Safety 

Commission. 

TIME  AND  DATE:  Tuesday,  November  4, 

2003:10  a.m. 

LOCATION:  Room  420.  Bethesda  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 


Decision  on  Petition  HP  01-3— 
Chromated  Copper  .Arsenate  (CCA) 
Treated  Wood  in  Playground 
Equipment 

The  Commission  will  consider 
Petition  HP  01-3  from  the 
Environmental  Working  Group  and  the 
Healthy  Building  Network  requesting  a 
ban  on  the  use  of  chromated  copper 
arsenate  (CCA)  treated  wood  in 
playground  equipment 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A  Stevenson,  Office 
of  the  Secretary.  4330  East  West 
Highwav.  Bethesda.  MD  20207  (301) 
504-7923. 

Dated:  October  24.  2003. 
Todd  A.  Stevenson, 

Secretary. 

IFR  Doc.  03-27283  Filed  10-24-03;  2:32  pm] 

BILUNG  COO€  6533-01 -M 


DEPARTMENT  OF  ENERGY 

Office  of  Science:  Biological  and 
Environmental  Research  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Biological  and 
Environmental  Research  Advisor^' 
Committee.  Federal  Advisor\' 
Committee  Act  (Public  Law  92-463.  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  aimounced  in  the 
Federal  Register. 

DATES:  Thursday.  November  13.  2003. 
8:30  a.m.  to  5  p.m.;  and  Friday, 
November  14,  2003,  8:30  a.m.  to  12  p.m. 
ADDRESSES:  .American  Geophysical 
LiiKjn  2000  Florida  Avenue.  NW., 
Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
D,ivui  Thumrl^-en  ,,-)(:n-M().J-9817: 
david.thomassen@science.doe.gov),  or 
Ms.  ShiHey  Derflinger  (301-903-0044: 
shirIey.derfIinger@science.doe.gov). 
Designated  Federal  Officers.  Biological 
and  Environmental  Research  Advisory 
Committee,  U.S.  Department  of  Energy, 
Office  of  Science.  Office  of  Biological 
and  Environmental  Research.  SC-70/ 
Germantown  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585-1290  The  most 
current  information  concerning  this 
meeting  can  be  found  x)n  the  Web  site: 
http://vi^ww.science.doe.gov/oher/herac/ 
announce. html 

SUPPLEMENTARY  INFORMATION: 
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Purpose  of  the  Meeting:  To  provide 
advice  on  a  continuing  basis  to  the 
Director,  Office  of  Science  of  the 
Department  of  Energy,  on  the  many 
complex  scientific  and  technical  issues 
that  arise  in  the  development  and 
implementation  of  the  Biological  and 
Environmental  Research  Program. 

Tentative  Agenda 

Thursday,  November  13,  and  Friday, 
November  14,  2003: 

•  Comments  from  Dr.  Raymond 
Orbach,  Director.  Office  of  Science 

•  Report  by  Dr.  Ari  Patrinos. 
Associate  Director  of  Science  for 
Biological  and  Environmental  Research 

•  Discussion  of  DOE  nanotechnology 
research  by  Dr.  Pat  Dehmer.  Associate 
Director  of  Science  for  Basic  Energy 
.Sciences 

•  Status  report  of  current  BERAC 
charges 

•  Discuss'ion  of  U.S.  Climate  Change 
Science  Program  Strategic  Plan  and 
Technology  Program 

•  Discussion  of  Joint  Genome 
Institute's  Production  Genomics  Facility 
transition  to  a  DNA  sequencing  user 
facility 

•  Comments  from  Professor  Andre 
Syrota,  Director  of  Life  Sciences  for  the 
French  Atomic  Energy  Commission 

•  New  Business 

•  Public  comment  (10  minute  rule) 

Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public.  If  you 
would  like  to  file  a  written  statement 
with  the  Committee,  you  may  do  so 
either  before  or  after  the  meeting.  If  vou 
would  like  to  make  oral  statements 
regarding  any  of  the  items  on  the 
agenda,  you  should  contact  David 
Thomassen  or  Shirley  Derflinger  at  the 
address  or  telephone  numbers  listed 
above.  You  must  make  your  request  for 
an  oral  statement  at  least  five  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue.  SVV., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Mondav  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC  on  October  23, 
2003 
Rachel  M.  Samuel, 

Deputy  Ad\risory  Committee,  Management 

Officer. 

[PR  Doc.  03-27144  Filed  10-27-03;  8:45  am) 

BILLING  CODE  5450-0 1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The' 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Wednesday,  November  12,  2003. 

6  p.m 

ADDRESSES:  DOE  Information  Center, 

475  Oak  Ridge  Turnpike,  Oak  Ridge, 

TN, 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator. 
Department  of  Energv.  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-^025;  Fax  (865)  576-5333  or  e-mail: 
halsevpi%oro.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

The  meeting  presentation  will  feature  an 
overview  of  Monitored  Natural  Attenuation, 
a  process  which  relies  on  natural  attenuation 
processes  (within  the  context  of  a  carefully 
controlled  and  monitored  clean-up  approach) 
to  achieve  site-specific  remedial  objectives. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike,  Oak  Ridge.  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey.  Department 
of  Energy  Oak  Ridge  Operations  Office, 
P.O.  Box  2001,  EM-90.  Oak  Ridge,  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 

Issued  at  Washington,  DC  on  October  23, 
2003. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  03-27141  Filed  10-27-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DDE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  November  20.  2003, 
5:30  p.m.-9:30p.m. 
ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah.  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Murphie,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS  103,  Paducah,  Kentucky 
42001. (270)  210-2215. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 

5:30  p.m.  Informal  Discussion  6  p.m. 
Call  to  Order;  Introductions: 
Approve  October  Minutes;  Review 
Agenda 

6:10  p.m.  DDFO's  Comments 

•  ES  &  H  issues 

•  Budget  Update 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Other 

6:30  p.m.  Ex-officio  Comments 
6:40  p.m.  Public  Comments  and 
Questions 
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6:50  p.m.  Break 

7  p.m.  Presentation 

•  Six-Phase  Heating  Treatability 
Study 

•  Agreed  Order  (discussion  only) 

•  Site  Management  Plan  (discussion 

only) 

8  p.m.  Public  Comments  and  Questions 
8:10  p.m.  Administrative  Issues 

•  Review  of  Work  Plan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 

8:30  p.m.  Review  of  Action  Items 

8:45  p.m.  Task  Force  and  Subcommittee 
Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 

•  Executive  Committee 
9:10  p.m.  Final  Comments 
9:30  p.m.  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  Dollins  at  the  address 
listed  below  or  bv  telephone  at  (270) 
441—6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comments  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive. 
Barkley  Centre.  Paducah.  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  WTiting  to  David 
Dollins.  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 


Issued  in  Washington,  DC  on  October  23, 
2003. 
Rachel  M,  Samuel, 

Deputy  Advison'  Committee  Management 
Officer. 

[PR  Doc.  03-27142  Filed  10-27-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science:  Fusion  Energy 
Sciences  Advisory  Committee 

agency:  Department  ot  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee  (FESAC).  The 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770)  requires  that 
public  notice  of  th'ese  meetings  he 
announced  in  the  Federal  Register. 
DATES:  Monday,  November  17,  2003,  9 
a.m  to  6  p.m.:  and  Tuesday.  November 
18.  2003.  9  a.m.  to  12  noon. 
ADDRESSES:  Quality  Suites,  3  Research 
Court.  Rockville.  Maryland  20850.  USA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker.  Office  of  Fusion 
Energy  Sciences:  L'.S.  Department  of 
Energy;  1000  Independence  Avenue, 
SW..  Washington.  DC  20585-1290; 
Telephone:  301-903-4927. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  obtain  the  view  of 
FESAC  on  how  the  Department  might 
deal  with  the  recommendations 
contained  in  the  National  Research 
Council's  (NRC)  Burning  Plasma 
.Assessment  Committee  report  dated 
September  24,  2003. 

Tentative  Agenda 

Monday,  November  17,  2003 

•  DOE  Perspectives 

•  Office  of  Fusion  Energy  Sciences 
(OFESj  Perspectives 

•  Presentation  of  the  NRC  Report 
"Burning  Plasma — Bringing  A  Star  to 
Earth  " 

•  Discussion  of  FESAC  Response  to 
NRC  Report 

•  Discussion  of  Procedure  for  Setting 
Program  Priorities  and  Selection  of 
Panel  Members 

•  Public  Comments 

Tuesday,  November  18,  2003 

•  Preliminary  Reports  from  the 
Inertial  Fusion  Energy  (IFE)  Review 
Panel 

•  Preliminary  Report  from  the 
Workforce  Development  Panel 

•  Preliminary  Report  from  the 
Committee  of  Visitors 


Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

albert.opdenaker@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statement*  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  We  will  make  the  minutes  of 
this  meeting  available  for  public  review 
and  copying  within  30  days  at  the 
Freedom  of  Information  Public  Reading 
Room;  IE-190:  Forrestal  Building:  1000 
Independence  Avenue,  SW., 
Washington.  DC.  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  EXI,  on  October  23, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  03-27143  Filed  10-27-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-30 1-089] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Tariff  Filing 

October  21,2003. 

Take  notice  that  on  October  15,  2003, 
ANR  PipeUne  Company  (ANR). 
tendered  for  filing  its  Negotiated  Rate 
Tariff  Filing. 

.ANR  s  filing  request  that  the 
Commission  approve  three  negotiated 
rate  arrangements  between  ANTl  and 
PSEG  Energy  Resources  &  Trade  LLC. 
ANR  requests  that  the  Commission  grant 
such  approval  effective  November  1, 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NT!  .  Washington,  DC 
20426.  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
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with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  ai  http:// 
ivHTv-./ercgov  using  the  "eLibrar\" 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TYY .  contact 
(202)  502-86.59.  The  Commission 
stronglv  encourages  electronic  filings 
See,  IS'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  tlie  "e-Filing"  link. 

Intervention  and  Protest  Date:  October 
27.  2003, 

Magalie  R,  Salas, 

Sfcrptar,' 

|FR  Doc.  E3-O0118  Filed  10-27-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-582-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  21.  2003. 

Take  notice  that  on  October  16,  2003. 
Florida  Gas  Tran.smission  Company 
(FGT)  tendered  for  filing  additional 
documentation  and  support,  as  directed 
bv  Commission  Order  issued  September 
30.  2003,  for  FGT's  Unit  Fuel  Surcharge 
proposed  to  be  effective  October  1.  2003 
in  the  instant  proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  As  directed  in  the 
September  30,  2003  order,  all  such 
comments  or  protests  must  be  filed 
within  15  days  of  this  filing,  or  on  or     ■ 
before  the  date  as  indicated  below. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 


Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  orTTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See,  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-filing  link. 

Protest  Date:  October  31,  2Q03. 

Magalie  R.  Salas. 

Secretan'. 

[FR  Doc.  E3-O0122  Filed  iO-27-03;  8;45  am] 

BILLING  CODE  6717-01-P 

I  

1 

DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP88-67-079  and  RP98-198- 
006] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

October  21,  2003. 

Take  notice  that  on  October  15.  2003, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  and  First  Revised 
Volume  No.  2,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  December  1.  2003. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Stipulation  and  Agreement  filed  by 
Texas  Eastern  on  December  17.  1991  in 
Docket  Nos.  RP88-67,  et  al.  (Phase  11/ 
PCBs)  and  approved  by  the  Commission 
on  March  18,  1992  (Settlement),  and 
with  Section  26  of  Texas  Eastern's  FERC 
Gas  Tariff,  Seventh  Revised  Volume  No. 
1. 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions.  Texas 
Eastern  further  states  that  copies  of  this 
filing  have  also  been  mailed  to  all 
parties  on  the  service  list  in  Docket  Nos. 
RP88-67,  et  ai  (Phase  Il/PCBs). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser^'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wvn\'.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See,  IBCFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
Protest  Date:  October  27,  2003. 

Magalie  R.  Salas, 

Secretary-. 

[FR  Doc,  E3-00123  Filed  10-27-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-328-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

October  21,  2003. 

Take  notice  that  on  October  15,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets,  with  an  September  16, 
2003  effective  date: 
Twenty-First  Revised  Sheet  No.  1 
Eleventh  Revised  Sheet  No.  1-A.l 
First  Revised  Sheet  No,  910 
First  Revised  Sheet  No.  2541 

Transco  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  issued  September 
16,  2003  in  Docket  No.  CP03-328-000, 
and  the  requirements  of  Part  154  of  the 
Commission's  Regulations. 

Transco  states  that  the  above  sheets 
reflect  the  termination  of  Transco's  Rate 
Schedules  X-99  and  X-248  from 
Transco's  Original  Volume  No.  2  FERC 
Gas  Tariff,  and  their  associated  deletion 
from  the  Table  of  Contents  in  Transco's 
Volume  No.  2, 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
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customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  RegulatnrA  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below,  Prote.sts  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  htip-Jf 
www.ferc.gov  using  the  "eLibrar^  "  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronicallv  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlinpSupport'&ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  IS'CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  November  5,  2003. 

Magalie  R.  Salas, 

Secretan,' 

[PR  Doc.  E3-O0119  Filed  10-27-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -400-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing  « 

October  21.  2003. 

Take  notice  that  on  October  15.  2003. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transcoj  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  the  following 
tariff  sheets,  with  an  effective  date  of 
August  31,  2001: 

Fifteenth  Revised  Sheet  No.  lA 
Tenth  Revised  Sheet  No.  1-A.l 
Third  Revised  Sheet  No.  1434 
First  Revised  Sheet  No.  2624 

Transco  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  issued  on  August 
31,  2001  in  Docket  No.  CPOl-400-000 


Transco  states  that  the  above  sheets 
reflect  the  termination  of  Transco's  Rate 
Schedules  X-158  and  X-253  from 
Transco's  Or.ginal  Volume  No.  2  FERC 
Gas  Tariff,  and  their  associated  deletion 
from  the  Table  of  Contents  in  Transco's 
Volume  No.  2. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
uit'w./erc.gov  using  the  "eLibrar*"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FEECOnlineSupport%ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  November  5.  2003, 

Magalie  R,  Salas. 

Secretary. 

[PR  Doc.  E3-O0124  Filed  10-27-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-101-000,  et  al.] 

Flat  Rock  Windpower  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

September  16,  2003, 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Flat  Rock  Windpower  LLC 

(Docket  No,  EGOS-lOl-OOO] 

Take  notice  that  on  September  10, 
2003.  Flat  Rock  Windpower  LLC 
(Applicant)  filed  with  the  Commission 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the  ' 
Commission's  regulations. 

The  Applicant  states  that  it  is 
developing  a  wind-powered  eligible 
facility  with  a  capacity  of  approximately 
300  megawatts,  which  will  be  located  in 
Lewis  County,  New  York. 

Comment  Date:  October  ' ,  200"^ 

2.  FPL  Energy  Oklahoma  Wind.  LLC 

[Docket  No.  EGO3-102-O00] 

Take  notice  that  on  September  10, 
2003,  FPL  Energy  Oklahoma  Wind,  LLC 
(the  Applicant),  filed  with  the  Federal 
Energy  Regulator}'  Commission  (the 
Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations, 

Appliccint  states  that  it  is  a  Delaware 
limited  liability  company  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  an 
approximately  51  MW  wind-powered 
generation  facility  located  in  Harper  and 
Woodward  Counties,  Oklahoma. 
Applicant  also  states  that  electric  energy 
produced  by  the  facihty  will  be  sold  at 
wholesale. 

Comment  Date:  October  7,  2003. 

3.  FPL  Energy  Sooner  Wind.  LLC 

[Docket  No.  EG03-103-000] 

Take  notice  that  on  September  10. 
2003.  FPL  Energy  Sooner  Wind.  LLC 
(the  Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  liability  company  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  an 
approximately  51  MW  wind-powered 
generation  facility  located  in  Harper  and 
Woodward  Counties.  Oklahoma. 
Electric  energy  produced  by  the  facility 
will  be  sold  at  wholesale. 

Comment  Date:  October  7.  2003 

4.  Coral  Power,  L.L.C.;  Coral  Energy 
Management.  LLC;  Coral  Canada  U.S. 
Inc. 

[Docket  Nos.  ER96-25-023.  EROl-1363-003. 
andEROl-3017-003] 

Take  notice  that  on  September  10. 
2003,  Coral  Power,  L.L.C  (Coral  Power). 
Coral  Energy  Management,  LLC  (Coral 
EM)  and  Coral  Canada  U.S.  Inc.  (Coral 
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Canada),  filed  with  the  Federal  Energy 
Regulatorv'  Commission  (Commission) 
an  amendment  to  their  consolidated 
three-year  updated  market  power 
analysis  subm'tted  to  the  Commission 
on  August  18,  2003.  Coral  Power,  Coral 
EM  and  Coral  Canada  state  that  they  are 
power  marketers  and  brokers  with  their 
principal  place  of  business  in  Houston, 
Texas,  and  they  do  not  directly  own  or 
control  generation  or  transmission 
assets. 

Comment  Dote:  October  1,  2003. 

5.  Avista  Corporation 

(Docket  No.  ER99-143.5-004] 

Take  notice  that  on  September  10. 
2003,  Avista  Corporation  filed  with  the 
Commission  its  three-year  updated 
market  power  analysis  in  compliance 
with  the  Commission's  orders  granting 
Avista  market-based  rate  authorization. 

Comment  Date:  October  1,  2003. 

6.  Avista  Corporation 

[Docket  No.  ER99-1 435-004] 

Take  notice  that  on  September  10. 
2003,  Avista  Corporation  filed  with  the 
Commission  its  three-year  updated 
market  power  analysis  in  compliance 
with  the  Commission's  orders  granting 
Avista  market-based  rate  authorization. 

Comment  Date:  October  1,  2003. 

7.  Entergy  Services.  Inc.,  Generator 
Coalition  v,  Entergy  Services,  Inc. 
Consolidated 

(Docket  Nos.  EROl-2201-005  and  EL02-46- 
004] 

Take  notice  that  on  September  8, 
2003.  Entergy  Services.  Inc.  (Entergy) 
filed  a  refund  report  related  to  the 
refunds  and  rebillings  ordered  by  the 
Commission  in  the  above-referenced 
dockets.  The  refunds  and  rebillings 
addressed  in  this  filing  relate  to  the 
allocation  of  Qualifying  Facility  output. 
Anropy  of  the  refund  report  has  been 
served  on  all  parties  to  the  ser\'ice  lists 
in  the  above-referenced  proceedings  and 
the  state  commissions  in  the  Entergy 
region. 

Comment  Date:  October  9.  2003. 

8.  Tampa  Electric  Company 

[Docket  No.  ER03-48-001I 

Take  notice  that  on  .September  10. 
2003,  Tampa  Electric  Company  (Tampa 
Electric)  filed  a  refund  report  in 
compliance  with  the  Commission's 
Letter  Order  of  luly  9.  2003.  approving 
the  settlement  agreement  in  Docket  No. 
ER03-48-000. 

Tampa  Electric  states  that  copies  of 
the  refund  report  have  been  served  on 
affected  customers  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  October  1,  2003. 


9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-995-O01] 

Take  notice  that  on  September  11, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  Section 
35.13  of  the  Commission's  regulations, 
18  CFR  35.13,  submitted  for  filing  a 
revised  unexecuted  Interconnection  and 
Operating  Agreement  among  American 
Transmission  Company,  the  Midwest 
ISO  and  Wisconsin  Public  Service 
Company.  Midwest  ISO  states  that  a 
copy  of  this  filing  was  served  on  all 
parties  to  the  proceeding. 

Comment  Date:  October  1,  2003. 

10.  Aquila,  Inc. 

[Docket  No.  ER03-1079-001] 

Take  notice  that  on  September  10, 
2003,  Aquila.  Inc.  on  behalf  of  itself  and 
as  agent  for  its  divisions  Aquila 
Networks-MPS,  Aquila  Networks-WPK, 
Aquila  Networks-VVPC  and  Aquila 
Networks-L&P  (collectively  Aquila) 
tendered  for  filing  additional  proposed 
changes  in  its  FERC  Electric  Tariff 
Volumes  28  and  29.  The  proposed 
changes  amend  Aquila's  July  16,  2003 
filing  in  this  docket. 

Comment  Date:  October  1,  2003. 

11.  TexPar  Energy,  Inc. 

[Docket  No.  ER03-1 2 19-001] 

Take  notice  that  on  September  10, 
2003,  TexPar  Energy,  Inc.  submitted  an 
amendment  to  its  August  15,  2003, 
Notice  of  Cancellation  of  its  Market- 
based  Rate  Schedule. 

Comment  Date:  October  1.  2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1 239-001] 

Take  notice  that  on  September  10, 
2003,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  a  revised 
interconnection  service  agreement  (ISA) 
among  PJM;  Prince  George's  County, 
Maryland,  A  Body  Corporate  and 
Politic:  and  Potomac  Electric  Power 
Company. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  24,  2003 
effective  date  for  the  ISA. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  October  1,  2003. 

13.  WPS  Resources  Operating 
Companies 

(Docket  No.  ER03-1 323-000] 

Take  notice  that  on  September  10, 
2003,  WPS  Resources  Operating 


Companies,  on  behalf  of  Wisconsin 
Public  Service  Corporation  and  Upper 
Peninsula  Power  Company  (collectively, 
WPS  Resources),  tendered  for  filing  an 
executed  service  agreement  between 
WPS  Resources  and  Madison  Gas  and 
Electric  Company  (MG&E)  under  WPS 
Resources'  Joint  Tariff  for  Sales  of 
Ancillary  Services  and  Wholesale 
Distribution  Ser\'ice.  FERC  Electric 
Tariff,  Original  Volume  No.  2  (JAST) 
and  a  notice  of  cancellation  and  revised 
service  agreement  cover  sheet 
(Cancellation  Documents)  to  terminate  a 
service  agreement  between  WPS 
Resources  and  MG&E  under  WPS 
Resources'  open  access  transmission 
tariff,  FERC  Electric  Tariff,  First  Revised 
Volume  No.  1. 

WP.S  Resources  respectfully  requests 
that  the  Commission  allow  the  JAST 
service  agreement  and  the  Cancellation 
Documents  to  become  effective  on 
September  1,  2003,  the  date  service 
commenced  under  the  JAST  service 
agreement. 

WPS  states  that  copies  of  the  filing 
were  served  upon  MG&E  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  Date:  October  1.  2003. 

14.  Colorado  Green  Holdings,  LLC 

[Docket  No.  ERO 3-1 3  2 6-000] 

Take  notice  that  on  September  10, 
2003,  Colorado  Green  Holdings,  LLC 
(Colorado  Green)  filed  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  pursuant  to  Section  205  of 
the  Federal  Power  y\.ct  an  Application 
for  Order  Accepting  Initial  Rate 
Schedule,  which  would  allow  Colorado 
Green  to  engage  in  the  sale  of  electric  ~ 
energy  and  capacity  at  market-based 
rates.  Colorado  Green  states  it  is 
engaged  in  the  business  of  developing, 
and  will  construct,  own,  and  operate,  a 
162  MW  wind  power  generation  facility 
located  in  Prowers  County,  Colorado. 
Colorado  Green  notes  that  it  seeks 
certain  waivers,  blanket  approvals,  and 
authorizations  under  the  Commission's 
regulations.  Colorado  Green  also  seeks 
waiver  of  the  60-day  notice  profiling 
requirements  under  18  CFR  35.3. 

At  present,  Colorado  Green  states  it  is 
owned  by  GE  Wind  Energy.  LLC,  a 
subsidiary  of  General  Electric  Company. 
Colorado  Grene  also  states  that  it  is 
contemplated  that,  in  the  near  future, 
ownership  of  Colorado  Green  will  be 
transferred  to  new.  wholly-owned 
subsidiary  jointly  owned  by  PPM 
Energy,  Inc.,  an  affiliate  of  PacifiCorp. 
an  Oregon  corporation  and  a  regulated 
electric  utility  providing  retail  electric 
service  in  California,  Oregon, 
Washington,  Utah,  Idaho,  and 
Wyoming,  and  by  Shell  WindEnergy,  a 
subsidiary  of  Shell  Oil  Company.  The 
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application  requests  that  the 
Commission  authorize  market-based 
rates  under  both  the  existing  and 
contemplated  future  ownership 
structures  described  in  the  application. 

Comment  Date:  September  25,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
i^-v^^'.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-0012.5  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 27-00 1.  et  al.] 

lOACORP  Energy  L.P.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

September  15.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  IDACORP  Energy  L.P.  and  Sempra 
Energy  Trading  Corp 

[Docket  No  EC03-127-001] 

Take  notice  that  on  September  8. 
2003,  IDACORP  Energy  LP,  and  Sempra 
Energ>"  Trading  Corp..  pursuant  to 
Section  203  of  the  Federal  Power  Act 
submitted  a  supplement  to  E.xhibit  G  of 
the  Application  filed  on  August  20. 
2003  in  Docket  No.  EC03-127-000. 

Comment  Date:  September  22,  2003. 

2.  Caledonia  Generating,  LLC: 
PurEnergy  Caledonia  LLC 

[Docket  No.  EC03-1 34-000] 

Take  notice  that  on  September  4, 
2003.  Caledonia  Generating.  LLC 
(Caledonia)  filed  an  application  under 
Section  203  of  the  Federal  Power  Act 
requesting  Commission  authorization 
for  the  transfer  of  all  jurisdictional 
facilities  related  to  Caledonia's  813  MW 
gas-fired  electric  generating  station 
located  near  the  Town  of  Caledonia. 
Mississippi,  to  PurEnergy  Caledonia 
LLC  (PurEnergy  Caledonia),  in 
connection  with  the  transfer  of 
Caledonia's  generating  facility  to  a 
passive  non-operating  owner/lessor. 
Caledonia  has  requested  privileged 
treatment  of  the  contents  of  Exhibit  1  to 
the  Section  203  application.  In  addition. 
PurEnerg\'  Caledonia  filed  a  notice  of 
succession  with  respect  to  Caledonia's 
market-based  rate  tariff 

Comment  Date:  September  25.  2003. 

3.  Ameren  Services  Company 

[Docket  No.  ER02-2237-002) 

Take  notice  that  on  September  8. 
2003.  Ameren  Services  Company 
(Ameren)  pursuant  to  the  Commission's 
Letter  Order  dated  August  8,  2003, 
submitted  a  compliance  filing  correcting 
the  designation  for  the  Network 
Operating  Agreement  which  should 
read  "Ameren  Operating  Companies 
FERC  Electric  Tariff  Second  Revised 
Volume  No.  1.  Second  Substitute 
Service  Agreement  No.  512,  Docket  Nos. 
ER02-2237-000  and  001." 

Comment  Date:  September  29,  2003 

4.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-978-0011 

Take  notice  that  on  September  8. 
2003,  Southwest  Power  Pool.  Inc.  (SPP) 
submitted  a  revised  Interconnection  and 
Operating  Agreement  (Revised  lA) 
between  SPP.  Blue  Canyon  Windpower. 
LLC  (Blue  Canyon)  and  Western 
Farmers  Electric  Cooperative  (WFEC)  in 
compliance  with  the  Commission's  Julv 
23.  2003  Order  in  Docket  No.  ER03- 
978-000.  SPP  states  that  copies  of  this 
filing  were  served  on  Blue  Canyon, 
WFEC  and  on  all  parties  on  the  officicd 
service  list  in  this  docket. 


Comment  Date:  September  30,  2003. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-1091-001] 

Take  notice  that  on  September  8. 
2003.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Notice  of 
Termination  of  the  Generator  Special 
Facilities  Agreement  with  Duke  Energy 
Morro  Bay  LLC.  PG&E  has  also 
requested  certain  waivers. 

PG&E  states  that  copies  of  this  filing 
have  been  ser\'ed  upon  Wellhead 
Panoche,  Wellhead  Gates,  CalPeak  Vaca 
Dixon.  High  Winds,  Hanover,  Duke 
Morro  Bay,  the  California  Independent 
Svstem  Operator  Corporation  and  the 
CPUC. 

Comment  Date:  September  29.  2003. 

6.  Pacific  Gas  and  Electric  Company 

(Docket  No  ER03-1 115-000] 

Take  notice  that  on  September  8. 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  withdrew  its  Request  for 
Deferral  of  Consideration  of  its  lulv  25. 
2003,  filing  in  Docket  No.  ER03-lil5- 
000  of  a  revised  Generator  Special 
Facilities  and  Generator  Interconnection 
Agreements  between  PG&E  and  Elk 
Hills  Power,  LLC  (Elk  Hills) 
(collectively.  Parties). 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  California 
Public  Utilities  Commission  and  all 
parties  designated  on  the  official  service 
list  in  this  proceeding. 

Comment  Date:  September  29.  2003. 

7.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  Nos.  ER03-1297-000.  ER03-1298- 
000,  ER03-1299-O00.  and  ER03-1 300-000] 

Take  notice  that  on  September  9, 
2003,  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  submitted 
Notices  of  Cancellation  for  its  Rate 
Schedule  FERC  Nos.  57.  58.  59  and  60. 
Central  Hudson  states  that  the  notices 
did  not  reflect  the  correct  pagination 
pursuant  to  the  requirements  of  the 
Commission's  Order  No.  614,  and 
therefore  Central  Hudson  is  submitting 
substituted  notices  for  those  originally 
filed  on  September  3.  2003 

Comment  Date:  September  30.  2003. 

8.  Palama,  LLC 

[Docket  No  ER03-1 306-000] 

Take  notice  that  on  September  8. 
2003.  Palama,  LLC  (Palama)  petitioned 
the  Commission  for  acceptance  of 
Palama  Rate  Schedule  FERC  No.  1:  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Palama  states  that  it  intends  to  engage 
in  wholesale  electric  power  and  energy 
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purchases  and  sales  as  a  marketer. 
Palama  notes  that  it  is  not  in  the 
business  of  generating  or  transmitting 
electric  power. 

Comment  Date:  September  30,  2003. 

9.  PacifiCorp 

[Docicet  No.  ER03-1 308-0001 

Take  notice  that  on  September  8, 
2003,  PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations  a 
Notice  of  Cancellation  of  PacifiCorp's 
Rale  Schedule  No.  424  with  Black  Hills 
Corporation  effective  March  31,  2.002. 

PacificCorp  states  that  copies  of  this 
filing  were  supplied  to  Black  Hills 
Corporation  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  Date:  September  29,  2003. 

10.  Arizona  Public  Service  Company 

[Docket  No.  ERO3-130'M)OO] 

Take  notice  that  on  September  8, 
2003.  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Edison-Arizona 
Interruptible  Transmission  Service 
Agreement,  between  APS  and  Southern 
California  Edison  Company  (SCE),  in 
accordance  with  Commission's 
regulations  18  CFR  35.11.  APS  is 
requesting  an  effective  date  of 
November  1,  2003. 

Comment  Date:  September  29,  2003. 

11.  Arizona  Public  Service  Company 

(Docket  No.  ER03-1 3 10-000] 

Take  notice  that  on  September  8, 
2003,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Wholesale  Power 
Agreement  between  APS  and  Southern 
California  Edison  Company  (SCE),  in 
accordance  with  Commission 
regulations  18  CFR  35.11.  .\PS  is 
requesting  an  effective  date  of  December 
31,2003. 

Comment  Date:  September  29,  2003. 

12.  Chesapeake  Transmission,  LLC 

[Docket  No.  ERU3-1311-0001 

Take  notice  that  on  September  8, 
2003,  Chesapeake  Transmission,  LLC 
(CTL)  submitted  for  filing,  pursuant  to 
Section  205  of  the  Federal  Power  Act,  a 
petition  requesting  that  the 
Commission:  (1)  Grant  CTL  blanket 
authority  to  make  sales  of  transmission 
rights  at  negotiated  rates;  and  (2)  grant 
certain  waivers,  in  connection  with  its 
proposed  Chesapeake  Transmission 
Line  project. 

Comment  Date:  September  29.  2003. 


13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-1 3 12-000] 

Take  notice  that  on  September  8, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing 
Schedule  20 — Station  Power  of  its  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1,  in  order  to  provide  clarification 
of  the  Station  Power  process  and 
procedures  as  it  applied  to  Generators. 

The  Midwest  ISO  has  requested 
waiver  of  the  notice  provision  of  Section 
205  of  the  Federal  Power  Act  in  order 
to  accommodate  an  effective  date  of 
October  8,  2003. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org  . 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  states  it  will  provide 
hard  copies  to  any  interested  parties 
upon  request. 

Comment  Date:  September  29,  2003. 

14.  Geothermal  Properties,  Inc. 

(Docket  No.  ER03-1 3 14-000] 

Take  notice  that  on  September  9, 
2003,  Geothermal  Properties,  Inc. 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  market-based  rate 
authority  under  FERC  Electric  Tariff, 
Original  Volume  No.  1,  effective  date 
February  15,  2001  in  Docket  No.  EROl- 
869-000.  Geothermal  Properties,  Inc. 
states  that  the  cancellation  should  take 
effect  September  30,  2003,  and  that  it 
has  not  entered  into  any  power  sales  or 
power  purchase  agreements  or 
transactions  pursuant  to  the  tariff. 

Comment  Date:  September  30,  2003. 

15.  MS  Retail  Development  Corp. 

[Docket  No.  ER03-1 3 15-000] 

Take  notice  that  on  September  9, 
2003,  MS  Retail  Development  Corp.  (MS 
Retail)  petitioned  the  Commission  for 
acceptance  of  MS  Retail's  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  regulations. 


MS  Retail  states  that  it  is  a 
corporation  formed  under  the  laws  of 
Delaware  and  its  principal  place  of 
business  is  New  Vork.  New  York.  MS 
Retail  notes  that  in  transactions  where 
it  sells  electric  power  it  proposes  to 
make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Comment  Date:  September  30.  2003. 

16.  Sunrise  Power  Company 

[Docket  No.  ER03-1317-0001 

Take  notice  that  on  September  8, 
2003.  Sunrise  Power  Company.  LLC, 
filed  a  Joint  Interconnection  Facilities 
Agreement  between  Sunrise  and  La 
Paloma  Generating  Company,  LLC 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  Date:  September  29,  2003. 

17.  e  prime,  inc. 

[Docket  No.  ER03-1 3 19-000] 

Take  notice  that  on  September  9, 
2003,  e  prime,  inc.  filed  a  notice  with 
the  Commission  seeking  cancellation  of 
its  market-based  rate  authority  effective 
September  1,  2003  pursuant  to  Section 
35.15(c)  of  the  Commission  regulations. 
Comment  Date:  Septem.ber  30,  2003. 

18.  Commonwealth  Edison  Company 

[Docket  No.  ER03-1 320-000] 

Take  notice  that  on  September  9, 
2003,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
interconnection  agreement  by  and 
between  ComEd  and  Mendota  Hills, 
LLC  (Mendota  Hills),  designated  as 
Service  Agreement  No.  728  under 
ComEd's  open  access  transmission 
service  tariff,  ComEd  FERC  Electric 
Tariff.  Second  Revised  Volume  No.  5.  to 
be  effective  on  November  9,  2003. 
Comment  Date:  September  30,  2003. 

19.  Southwestern  Public  Service 
Company 

[Docket  No.  ER03-1321-O00] 

Take  notice  that  on  September  8, 
2003,  Xcel  Energy  Services  Inc.,  on 
behalf  of  Southwestern  Public  Service 
Company  (SPS),  filed  revisions  to  SPS's 
Rate  Schedule  FERC  No.  118  and  notice 
of  cancellation  of  certain  obsolete 
supplements  to  SPS's  Rate  Schedule 
FERC  No.  118. 

Comment  Date:  September  29,  2003, 

20.  Bethlehem  Steel  Corporation 

[Docket  No.  ER03-1322-0001 

Take  notice  that  on  September  8, 
2003,  Bethlehem  Steel  Corporation 
(Bethlehem)  pursuant  to  Commission's 
regulations  18  CFR  35.15  and  131.53, 
submitted  for  filing  a  Notice  of 
Cancellation  of  FERC  Electric  Tariff  No. 
1  and  Rate  Schedule  FERC  No.  2, 
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Comment  Date:  September  29,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  fiUng  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwM'./erc.goi-.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings, 

Magalie  R.  Salas, 

Secretary. 

[FR  Dor.  E3-00126  Filed  10-27-03:  8:45  am) 

BILLING  CODE  671 7-01 -<> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF04-4081-OO0.  et  al.] 

Southwestern  Power  Administration,  et 
al.;  Electric  Rate  and  Corporate  Filings 

October  20.  200.3. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Southwestern  Power  Administration 

[Docket  No.  EF04-^081-000] 

Take  notice  that  on  October  15.  2003. 
the  Deputy  Secretary-.  U.S.  Department 
of  Energy,  submitted  to  the  Federal 
Energy  Regulatory-  Commission  (FERC) 
for  confirmation  and  approval  on  a  final 
basis,  pursuant  to  the  authority  vested 
in  the  FERC  by  Department  of  Energy 


Delegation  Order  No  00-037  00. 
effective  December  6.  2001.  an  annua! 
power  rate  of  S452.952  for  the  sale  of 
power  and  energy  by  the  Southwestern 
Power  Administration  (Southwestern) 
from  the  Robert  Douglas  Willis 
Hydropower  Project  (Robert  D.  Willis)  to 
Sam  Rayburn  Municipal  Power  Agency 
(SRMPA).  The  rate  was  confirmed  and 
approved  on  an  interim  basis  by  the 
Deputy  Secretary-  in  Rate  Order  No. 
SWPA-50  for  the  period  November  1, 
2003,  through  September  30,  2007,  and 
has  been  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis  for  the  same  period.  The  annua! 
rate  of  S452.952  is  based  on  the  2003 
Revised  Power  Repayment  Study  for 
Robert  D.  Willis  and  represents  an 
annual  increase  in  revenue  of  S99.252  or 
28.1  percent  to  satisfy-  repayment 
criteria. 

The  Deputy  Secretary  states  that  this 
rate  supersedes  the  annual  power  rate  of 
$353,700.  which  FERC  approved  on  a 
final  basis  October  22.  2001.  under 
Docket  No.  EFOl-4081-000  for  the 
period  October  1.  2001.  through 
September  30,  2005. 

Comment  Date:  November  5.  2003. 

2.  Brazos  Wind.  LP 

[Docket  No.  EG04-4-000] 

Take  notice  that  on  October  15,  2003. 
Brazos  Wind,  LP  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  Brazos  Wind.  LP 
states  that  it  is  a  limited  partnership 
organized  under  the  laws  of  the  State  of 
Texas  that  is  engaged  directly  and 
exclusively  in  developing,  owning,  and 
operating  a  160  MW  wind-powered 
electric  generating  facility,  which  will 
be  an  eligible  facility. 

Comment  Date:  November  10,  2003. 


3.  Midwest  Independent  Transmission 
System  Operator.  Inc.,  et  al.;  .\meren 
Services  Company,  et  al.;  American 
Electric  Power  Service  Corporation. 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana.  Inc..  and  Dayion  Power  and 
Light  Company.  Complainants  v. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  Respondent; 
American  Electric  Power  Service 
Corporation.  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana.  Inc..  and  Dayton 
Power  and  Light  Company, 
Complainants  v.  PJM  Interconnection. 
L.L.C..  Respondent;  American  Electric 
Power  Service  Corporation. 
Commonwealth  Edison  Company  and 
Comraonwealth  Edison  Company  of 
Indiana,  Inc..  and  Dayton  Power  and 
Light  Company,  Complainants  v. 
Ameren  Services  Company. 
Respondent;  American  Electric  Power 
Service  Corporation.  Commonwealth 
Edison  Company  and  Commonwealth 
Edison  Company  of  Indiana.  Inc..  and 
Dayton  Power  and  Light  Company. 
Complainants,  v.  Illinois  Power 
Company,  Respondent;  .\merican 
Electric  Power  Service  Corporation, 
and  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company 
of  Indiana,  Inc.,  Complainants,  v. 
Dayion  Power  and  Light  Company, 
Respondent;  .\merican  Electric  Power 
Service  Corporation,  and  Dayion  Power 
and  Light  Company.  Complainants  v. 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc..  Respondent; 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana.  Int.  and  Dayion  Power  and 
Light  Company.  Complainants  v. 
American  Electric  Power  Service 
Corporation.  Respondent 

[Docket  Nos.  EL02-111-O07.  EL03-212-002. 
EL04-4-000.  EL04-5-000.  EL04-6-O00, 
EL04-7-000.  EL04-8-000.  EL04-9-000, 
ELG4-1C>-0001 

Take  notice  that  on  October  14.  2003. 
American  Electric  Power  Service 
Corporation  (AEP),  Commonwealth 
Edison  Company  (ComEd)  and  Dayion 
Power  and  Light  Company  (collectively, 
Companies)  submitted  a  regional  Seams 
Elimination  Cost  Assignment  (SECA) 
proposal  for  the  MISO-PfM  footprint  (as 
that  term  is  used  in  the  Commission's 
Order  in  Midwest  Independent 
Transmission  Svstem  Operator,  Inc.,  et 
al..  104  FERC  ^61,105(2003)),  under  the 
set  of  circumstances  specified  in  the 
filing.  The  regional  SECA  proposal 
would  require  all  transmission 
providers  in  the  MISO-PJM  footprint  to 
revise  their  tariffs  to  implement  load- 
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based  SEC  A  charges.  The  SECA 
proposal  is  presented  for  review  in 
Docket  Nos.  EL02-1 1 1-000  and  EL03- 
212-000. 

Alternatively,  if  the  Commission 
denies  the  request  to  accept  the 
Companies'  regional  SECA  rate  solution 
for  filing  and  review  in  these 
proceedings,  each  of  the  Companies  has 
submitted  complaints  under  Section  206 
uf  the  Federal  Power  Act  (FPA)  against 
transmission  providers  in  the  proposed 
MISO-PJM  footprint  to  implement  the 
SECA  proposal,  under  the  set  of 
circumstances  specified  in  the  filing. 

AEP  states  of  this  filing  were  served 
on  the  parties  in  Docket  Nos.  EL02-11 1- 
000  and  EL03-212-000.  and  on  each 
respondent  in  the  Companies' 
complaints. 

Comment  Date:  December  15,  2003. 

4.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER0O-98O-€08i 

Take  notice  that  on  October  10,  2003, 
Bangor  Hydro-Electric  Company  (BHE) 
filed  a  Supplemental  Informational 
Filing,  in  the  above-docketed 
proceedings.  BHE  states  that  the 
submittal  is  designed  to  resolve  all 
issues  associated  with  BHE's  Rate 
Formula,  as  well  as.  other  issues  raised 
by  the  participants  in  the  course  of 
negotiations. 

Comment  Dote:  October  27.  2003. 

5.  Duke  Energy  Oakland,  LLC 

[Docket  No.  ER03-116-0011 

Take  notice  that  on  October  15,  2003, 
Duke  Energy  Oakland,  LLC  (DEO) 
pursuant  to  16  U.S.C.  824d,  and  18  CFR 
35.13.  tendered  for  filing  certain 
revisions  to  Rate  Schedules  A  and  B  of 
DEO's  Reliability  Must  Run  (RMR) 
Agreement  with  the  California 
Independent  System  Operator  (CAISO) 
for  contract  year  2003.  DOE  states  that 
the  filing  is  the  result  of  an  Offer  of 
Settlement  with  respect  to  all  issues  in 
Docket  No.  ER03-1 16-000  relating  to 
DEO's  2003  Annual  Fixed  Revenue 
Requirement  (AFRR)  under  its  RMR 
Agreement  with  CAISO  which  was  filed 
concurrently  in  Docket  No.  ER03-116- 
000. 

DEO  requests  an  effective  date  of 
lanuarv'  1.  2003  for  these  revisions.  DEO 
states  that  copies  of  the  filing  have  been 
served  upon  the  CAISO,  Pacific  Gas  & 
Electric  Company,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  Electricity  Oversight  Board  of 
the  State  of  California. 

Comment  Date:  November  5,  2003. 


6.  Xcel  Energy  Services  Inc.,  Northern 
States  Power  Company 

[Docket  No.  ER03-1278-OO1] 

Take  notice  that  on  October  14,  2003, 
Xcel  Energy  Services  Inc.  (XES)  on 
behalf  of  Northern  Sates  Power 
Company  (NSP)  tendered  for  filing  with 
the  Commission  a  response  to  Staffs 
request  for  additional  information  in 
support  of  the  Generation 
Interconnection  Agreement  between 
NSP  and  Wilson-West  Wind  Farm,  LLC, 
Moulton  Heights  Wind  Power  Project, 
LLC,  North  Ridge  Wind  Farm,  LLC, 
Viking  Wind  Farm,  LLC,  Vandy  South 
Project,  LLC,  Muncie  Power  Partners, 
LLC  and  Vindy  Power  Partners,  LLC 
filed  with  the  Commission  on  August 
29,  2003. 

Comment  Date:  November  4,  2003. 

7.  Commonwealth  Edison  Company 

[Docket  No.  ER03-1 320-001] 

Take  notice  that  on  October  13,  2003, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  revised 
Interconnection  Agreement  between 
ComEd  and  Mendota  Hills,  LLC 
(Mendota  Hills)  designated  as  Service 
Agreement  No.  728  under  ComEd's 
open  access  transmission  service  tariff, 
ComEd  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5.  ComEd  requests 
an  effective  date  of  November  9,  2003. 
ComEd  states  that  this  filing  was 
submitted  to  correct  a  typographical 
error  in  Section  3.4  of  the 
Interconnection  Agreement  previously 
filed  with  the  Commission  on 
September  9,  2003. 

ComEd  states  that  copies  of  this  filirg 
were  served  on  Mendota  Hills  and  the 
Illinois  Commerce  Commission 

Comment  Date:  November  4,  2003. 

8.  Monongahela  Power  Company 

[Docket  No.  ER04-38-000J 

Take  notice  that  on  October  14,  2003, 
Monongahela  Power  Company 
(Monongahela  Power),  tendered  for 
filing  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  regulations, 
18  CFR  35.15,  Notices  of  Cancellation  of 
Monongahela  Power  Company,  Rate 
Schedule  FERC  Nos.  56,  57  and  58 
consisting  of  Transition  Service 
Agreements  with  Harrison  Rural 
Electrification  Association,  the  City  of 
New  Martinsville  and  the  City  of 
Philippi,  respectively.  Monongahela 
Power  states  that  the  Agreements 
terminated  by  their  ow^n  terms  effective 
November  30,  2003  and  Monongahela 
Power  therefore  requests  an  effective 
date  of  November  30,  2003  for  the 
cancellations.  Accordingly, 
Monongahela  Power  requests  waiver  of 
the  Commission's  regulations. 


Monongahela  Power  states  that  copies 
of  the  filing  have  been  provided  to  each 
jurisdictional  customer  and  the  West 
Virginia  State  Corporation  Commission. 

Comment  Date:  November  4,  2003. 

9.  MAC  Power  Marketing,  LLC 

[Docket  No.  ER04-39-000]  Take 
notice  that  on  October  14.  2003,  MAC 
Power  Marketing,  LLC  (MAC  Power) 
tendered  for  filing  a  Notice  of 
Cancellation  of  it  Market-Based  Rate 
Authority  in  Docket  No.  ER98-575-000. 
MAC  Power  states  that  this  cancellation 
should  be  effective  as  of  September  18, 
2002,  the  date  of  dissolution  of  the 
company. 

Comment  Date:  November  4,  2003. 

10.  CenterPoint  Energy  Houston 
Electric,  LLC 

[Docket  No.  ER04-41-0001 

Take  notice  that  on  October  14,  2003, 
CenterPoint  Energy  Houston  Electric. 
LLC  (CenterPoint  Houston)  tendered  for 
filing  a  Form  of  Transmission  Service 
Agreement  under  its  Transmission 
Service  Tariff  for  Transmission  Service 
To,  From  and  Over  Certain 
Interconnections  (TFO  Tariff). 
CenterPoint  Houston  states  that  the 
Form  of  Transmission  Service 
Agreement  was  inadvertently  omitted 
from  its  filing  of  the  TFO  Tariff 

Comment  Date:  November  4,  2003. 

11.  Pure  Energy,  LLC 

[Docket  No.  ER04^2-000] 

Take  notice  that  on  October  14,  2003. 
Pure  Energy,  LLC,  submitted  for  filing  a 
Petition  for  Acceptance  of  Initial  Rate 
Schedule,  Waivers  and  Blanket 
Authority,  and  Rate  Schedule  FERC  No. 
1,  under  which  Pure  Energy.  LLC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 

Pure  Energy,  LLC  states  it  is  not 
currently  subject  to  any  state  regulatory 
commission  nor  is  it  selling  power  to 
any  person  piursuant  to  the  proposed 
rate  schedule  and  accordingly,  no 
copies  have  been  served  on  other 
parties. 

Comment  Date:  November  4,  2003. 

12.  Ameren  Services  Company 

[Docket  No,  ER04-14-0001 

Take  notice  that  on  October  15,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Services  between  ASC  and  Reliant 
Energy  Services,  Inc.  ASC  states  that  the 
purpose  of  the  Agreement  is  to  provide 
transmission  services  to  Reliant  Energy 
Services,  Inc.  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff. 

Comment  Date:  November  5   2003. 
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13.  Worthington  Generation  L.L.C. 

[Docket  No,  ER04-45-0001 

Take  notice  that  on  October  15,  2003, 
Worthington  Generation  L.L.C.  filed 
with  the  Commission,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C,  824d,  and  Part  35  of  the 
Commission's  regulaUons,  a  Notice  of 
Cancellation  of  its  FERC  Electric  Tariff, 
Original  Volume  No.  1  (Original  Sheets 
Nos,  1-2)  which  became  effective  on 
June  1,  2000.  Worthington  Generation 
L.L.C.  has  requested  that  this 
cancellation  be  made  effective  as  of 
October  15,  2003, 

Comment  Date:  November  5.  2003. 

14.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER04-^6-000] 

Take  notice  that  on  October  15,  2003, 
PJM  Interconnection,  L.L.C.  (PfM), 
submitted  for  filing  an  Interconnection 
Service  Agreement  (ISA)  among  PIM, 
Motiva  Enterprises,  L.L.C.  and  Delmarva 
Power  &  Light  Company  d/b/a  Conectiv 
Power  DelivePk'  and  a  Notice  of 
Cancellation  of  an  Interim  ISA  that  has 
been  superseded.  PIM  requests  a  waiver 
of  the  Commission's  BO-dav  notice 
requirement  to  permit  a  September  22, 
2003  effective  date  for  the  ISA.  PJM 
states  that  copies  of  this  filing  were 
served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  November  5.  2003 

15.  PB  Financial  Services.  Inc. 

[Docket  No.  ER04^7-000] 

Take  notice  that  on  October  15,  2003, 
PB  Financial  Services.  Inc.  (PBFSI) 
petitioned  the  Commission  for 
acceptance  of  PBFSI  Rate  Schedule 
FERC  No.  1 ;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

PBFSI  states  that  it  intends  to  engage 
in  wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
PBFSI  further  states  that  it  is  not  in  the 
business  of  generating  or  transmitting 
electric  power. 

Comment  Date:  October  31 .  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.goi'.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TYY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Ma^alie  R.  Salas, 

Secretary^. 

[PR  Doc.  E3-O0117  Filed  10-27-03;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-201 4-006  and  ER02- 
2014-011] 

Entergy  Services,  Inc.;  Notice  of 
Technical  Conference 

October  21,  2003. 

In  an  order  issued  March  13.  2003,  in 
Docket  No.  ER02-2014-006  (102  FERC 
161,281),  the  Commission  required 
Entergy  Ser\'ices.  Inc.  (Entergv')  to  file 
with  the  Commission,  on  a  monthly 
basis,  certain  information  related  to  the 
calculation  of  Generator  Operator  Limits 
(GOL)  values.  Those  monthly  data 
submissions  have  been  filed  in  Docket 
No.  ER02-2014-011.  The  March  13, 
2003  order  also  required  the 
Commission's  staff  to  convene  a 
technical  conference  to  evaluate  the 
market  implications  of  the  GOL  process. 

Take  notice  that  a  technical 
conference  will  be  held  at  10  a.m.,  on 
November  6,  2003.  for  the  purpose  of 
reviewing  the  monthlv  data  submissions 
in  Docket  No.  ER02-2014-On.  This 
conference  is  intended  to  be  a  working 
session  focused  solely  on  gaining  an 
understanding  of  the  data  provided  by 
Entergy   It  is  not  intended  to  discuss  the 
merits  or  market  implications  of  the 
GOL  process  itself.  Entergy  should  be 
prepared  to  demonstrate  how  the  PSSE/ 
PTI  loadfiow  program  is  executed  and 


the  sequence  used  to  calculate  local 
GOLs  for  an  example  area.  Additionally. 
Entergy  should  prepare  a  demonstration 
of  an  ATC  calculation  using  data  from 
its  latest  submittal  using  the  PSSE/PTI 
loadfiow  software.  There  will  be  a 
subsequent  technical  conference  to 
evaluate  the  GOL  process.  The  date  of 
that  technical  conference  will  be 
announced  in  a  subsequent  notice. 
This  conference  will  be  held  in  a 
room  to  be  announced  at  a  later  date  at 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Parties  that  will 
participate  bv  phone  should  contact 
Mark  Gratchen  at  (202)  502-6274  no 
later  than  12  p.m.,  November  5,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O012O  Filed  10-27-03;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Oti-the  Record 
Communications:  Public  Notice 

October  20.  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22.  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-record  communication  relevant 
to  the  merit's  of  a  contested  on-the- 
record  proceeding,  to  deliver  a  copy  of 
the  communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication,  to  the  Secretan,'. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
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requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
document  on  all  p3rties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18CFR  38.5.2010, 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 


cooperating  agency  as  described  by  40 
CFR  1501.6,  made' under  18  CFR 
385.220l(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 

1       Prohibited 


http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  please 
contact  FERC,  Online  Support  at 
FERCOnlineSupport&ferc.gnv  or  toll 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659, 


Docket  No. 


Date  filed 


Presenter  or  requester 


1 .  Project  No.  477-024 


10-04-03  :  Joseph  L.  Miller.  M.D. 


Magalie  R.  Salas. 

Secretary- 

[FR  Doc.  E3-00121  Filed  10-27-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0024;  FRL-7579-4] 

Agency  Information  Collection 
Activities;  Submission  for  0MB  Review 
and  Approval;  Comment  Request; 
NESHAP  for  Halogenated  Solvent 
Cleaning,  EPA  ICR  Number  1652.05, 
0MB  Control  Number  2060-0273 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S.C. 
3501  et  seq.).  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  October  31,  2003.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB  This  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost 
DATES:  Additional  comments  mav  be 
submitted  on  or  before  November  28, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OECA- 
2003-0024,  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  docket.oeca@epa.gov,  or  by  mail 
to:  Environmental  Protection  Agency, 
EPA  Docket  Center  (EPA/DC), 
Enforcement  and  Compliance  Docket 
and  Information  Center  (ECDIC)  EPA 


West,  Mail  Code  2201T,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  and  (2)  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  1 7th  Street,  NW„ 
Wa.shington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Learia  Williams,  Compliance 
Assessmant  and  Media  Programs 
Division,  Office  of  Compliance  (Mail 
Code  2223A),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-4113;  fax  number: 
(202)  564-0050;  E-mail  address: 
wiUiams.learia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  May  16,  2003  (68  FR  27059),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2003-0024,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B 102,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20460.  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  is  (202)  566-15-14.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 


access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
Confidential  Business  information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://v\'\^^v. epa.gov/ 
edocket. 

Title:  NESHAP  for  Halogenated 
Solvent  Cleaning  (40  CFR  part  63. 
subpart  T). 

Abstract:  The  National  Emission 
Standards  for  Hazardous  .'\ir  Pollutants 
(NESHAP)  for  Halogenated  Solvent 
Cleaning  (40  CFR  part  63,  subpart  T], 
was  proposed  on  November  29,  1993, 
promulgated  on  December  2,  1994,  and 
corrected  to  final  rule  June  5,  1995. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
rule  are  similar  to  those  required  for 
other  NESHAP  regulations.  Plants  must 
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demonstrate  compliance  with  the 
emission  standards  by  monitoring  their 
control  devices  and  performing  annual 
emissions  testing.  This  information 
notifies  EPA  when  a  source  becomes 
subject  to  the  regulations,  informs  the 
Agency  if  a  source  is  in  compliance 
when  it  begins  operation,  and  informs 
the  Agency  if  the  source  remained  in 
compliance  during  any  period  of 
operation. 

In  the  Administrator's  judgment, 
emissions  of  hazardous  air  pollutants 
(HAPs)  from  halogenated  solvent 
cleaners  may  cause  or  contribute  to  air 
pollution  that  may  reasonablv  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore.  NESHAP  standards 
were  promulgated  for  this  source 
categor\',  as  required  under  section  112 
of  the  Clean  Air  Act.  HAP  emissions 
from  halogenated  solvent  cleaners  are 
the  result  of  inadequate  equipment 
design  and  work  practices. 

These  standards  rely  on  the  proper 
design  and  operation  of  halogenated 
solvent  cleaning  machines  such  as 
working-mode  covers,  a  freeboard  ratio 
of  1.0,  and  reduced  room  draft  to  reduce 
solvent  emissions  from  halogenated 
solvent  cleaners.  Certain  records  and 
reports  are  necessary  to  enable  EPA  to 
identify-  sources  subject  to  the  standards 
and  to  ensure  that  the  standards  are 
being  achieved. 

Owners/operators  of  halogenated 
solvent  cleaners  must  provide  EPA  with 
an  initial  notification  of  existing  or  new 
solvent  cleaning  machines,  initial 
statements  of  compliance,  an  annual 
control  device  monitoring  report 
(owners/operators  of  batch  vapor  and 
in-line  cleaning  machines),  an  annual 
solvent  emission  report  (owners/ 
operator^'  of  batch  vapor  and  in-line 
cleaning  machines  complying  with  the 
alternative  standard),  and  exceedance  of 
monitoring  parameters  or  emissions. 
The  records  that  the  facilities  maintain 
indicate  to  EPA  whether  they  are 
operating  and  maintaining  the 
halogenated  solvent  cleaners  properly  to 
control  emissions.  In  order  to  ensure 
compliance  with  the  standards 
promulgated  to  protect  public  health, 
adequate  reporting  and  recordkeeping  is 
necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  are 
estimated  to  average  14  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Owners/Operators  of  solvent  cleaning 
machines. 

Estimated  Number  of  Respondents: 
1.431. 

Frequency  of  Response:  Initially, 
quarterly,  semiannually,  and  annually. 

Estimated  Total  Annual  Hour  Burden: 
41.035  hours. 

Estimated  Total  Annual  Costs: 
53,852,248  which  includes  zero 
annualized  capital/startup  costs  and 
§1,015,000  annual  O&M  costs. 

Changes  in  the  Estimates:  There  is  no 
change  in  the  number  of  respondents 
identified  in  the  active  ICR,  due  to 
stagnant  growth  in  the  industry; 
however,  there  is  a  decrease  of  4.172 
hours  in  the  estimated  B'orden  currently 
identified  in  the  OMB  Inventory  of 
Approved  ICR  Burdens.  The  reason  for 
the  decrease  m  burden  was  a  correction 
of  the  active  ICR  estimated  burden 
calculation  for  existing  sources.  A  rule 
promulgated  in  December  1994  stated 
that  existing  sources  were  not  required 
to  comply  with  the  standard 
recordkeeping  and  reporting 
requirements  after  December  1997;  thus 
the  requirement  no  longer  exists. 
Therefore,  the  renewal  of  the  ICR  shows 
a  reduction  in  burden.  For  the  same 
reason,  there  are  no  capital/startup 
costs,  only  O&M  costs  associated  with 
this  ICR  as  compared  to  the  active  ICR 
currently  identified  in  the  OMB 
Inventorv. 


Dated:  October  20,  2003. 
Doreen  Sterling. 

Acting  Director,  Collection  Strategies 

Division 

IFR  Doc.  03-27158  Filed  lCV-27-03:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0005.  FRL-7579-3] 

Agency  Information  Collection 
Activities;  Submission  to  OMB; 
Comment  Request;  EPA  ICR  No. 
0278.08/OMB  Control  No.  2070-0044; 
Notice  of  Supplemental  Distribution  of 
a  Registered  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PR^^)  (44 
U.S.C.  3501  et  seq.).  this  document 
announces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval;  Notice  of 
Supplemental  Distribution  of  a 
Registered  Pesticide  Product;  EPA  ICR 
No,  0278.08;  OMB  Control  No.  2070- 
0044.  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  activity  and  its 
expected  burden  and  costs. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  November  28, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OPP- 
2003-0005.  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  opp-docket^epa.gov,  or  by  mail 
to;  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Mail 
Code;  7502C,  1200  Pennsylvania  Ave. 
NW.,  Washington,  DC  20460,  and  (2) 
OMB  at:  Office  of  Information  and 
Regulator)'  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATKDN  CONTACT; 

Nan(  _\  \'ogei.  Field  and  Exli^rnai  .Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6475;  fax  number: 
(703)  305-5884;  e-mail  address; 
vogel.nancy@epa.gov. 
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SUPPLEMEhfTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  0MB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
The  Federal  Register  document, 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
Febmar\'  26,  2003  (68  FR  8890).  EPA 
received  no  comments  on  this  ICR 
during  the  60-day  comment  period. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OPP- 
2003-0005.  which  is  available  for  public 
viewing  at  the  Public  Information  and 
Records  Integrity  Branch  (PIRIB).  Rm, 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  V'A.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-580.T.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  Please 
note,  EPA's  policy  is  that  public 
comments,  whether  submitted 
electronically  or  on  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPAs 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002),  or  go  to  http://ww^^'.epa.gov/ 
educket. 

ICR  Title:  Tolerance  Petitions  for 
Pesticides  on  Food/Feed  Crops  and  New 
Inert  Ingredients  (EPA  ICR  0278.08. 
OMB  Control  No.  2070-0044). 

ICR  Status:  This  is  a  request  for 
extension  of  an  existing  approved 


collection  that  is  currently  scheduled  to 
expire  on  October  31,  2003.  EPA  is 
asking  OMB  to  approve  this  ICR  for 
three  years.  Under  5  CFR  1320.12(b)(2), 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  the  submission  is  pending  at 
OMB. 

Abstract:  This  collection  activity 
provides  the  Agency  with  notification  of 
supplemental  registration  of  distributors 
of  pesticide  products.  EPA  is 
responsible  for  the  regulation  of 
pesticides  as  mandated  by  FIFRA. 
Section  3(e)  of  FIFRA  allows  pesticide 
registrants  to  distribute  or  sell  a 
registered  pesticide  product  under  a 
different  name  instead  of  or  in  addition 
to  their  own.  Such  distribution  and  sale 
is  termed  "supplemental  distribution" 
and  the  product  is  termed  a  "distributor 
product."  EPA  requires  the  pesticide 
registrant  to  submit  a  supplemental 
statement  (EPA  Form  8570-5,  Notice  of 
Supplemental  Distribution  of  a 
Registered  Pesticide  Product)  when  the 
registrant  has  entered  into  an  agreement 
with  a  second  company  that  will 
distribute  the  registrant's  product  under 
the  second  company's  name  and 
product  name. 

Burden  Statement:  The  annual 
"respondent"  burden  for  this  ICR  is 
estimated  to  be  1,000  hours,  or  15 
minutes  per  response.  According  to  the 
Paperwork  Reduction  Act,  "burden" 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  For  this  collection,  it  is  the  time 
reading  the  regulations,  planning  the 
necessary  data  collection  activities, 
conducting  tests,  analyzing  data, 
generating  reports  and  completing  other 
required  paperwork,  and  storing,  filing, 
and  maintaining  the  data.  The  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  collection  appears  at 
the  beginning  and  the  end  of  this 
document.  In  addition  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  m  the  final  rule,  are  listed 
in  40  CFR  part  9. 

The  following  is  a  summary  of  the 
burden  estimates  taken  from  the  ICR: 

Respondents/affected  entities: 
Pesticide  registrants. 

Estimatea  total  number  of  potential 
respondents:  1,900. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  2. 

Estimated  total  annual  burden  hours: 
1,000. 


Estimated  total  annual  burden  costs: 
S96,000. 

Changes  in  the  ICR  Since  the  Last 
Approval:  The  total  estimated  annual 
respondent  cost  for  this  ICR  has 
decreased  250  hours  (from  1,250  to 
1,000),  due  mainly  to  a  decrease  in  the 
number  of  responses  expected. 
Estimated  costs  have  decreased  S24.000 
(ft-om  $120,000  to  596,000)  for  the  same 
reason.  These  decreases  are  explained 
more  fully  in  the  ICR. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  October  16.  2003. 

Doreen  Sterling, 

Acting  Director.  Collection  Strategies 
Division. 

[FRDoc.  03-27162  Filed  10-27-03;  8:45  am] 

BILLING  CODE  S560-50-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-12] 

San  Diego  Unified  Port  District  v. 
Pacific  Maritime  Association;  Notice  of 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  by  San  Diego  Unified  Port 
District  ("Complainant")  against  Pacific 
Maritime  Association  ("Respondent"). 
Complaint  contends  that  Respondent 
took  action  that  reprioritized  the 
unloading  of  cargo  ships  at  the  Port  of 
San  Diego  ("Port").  The  Complaint 
claims  that  this  "action  took  away 
priority  unloading  of  refrigerated  cargo" 
which  allegedly  has  put  the  Port  at  a 
competitive  disadvantage  with  other 
Southern  California  ports,  and  has 
further  exacerbated  already  existing 
labor  problems  at  the  Port.  Complaint 
alleges  that  Respondent's  actions  violate 
sections  10(d)(1),  (2)  and  (4)  of  the 
Shipping  Act  of  1984,  46  U.S.C. 
app.1709.  Complainant  seeks  an  order 
finding  Respondent  to  have  violated  the 
sections  cited  above,  directing 
Respondent  to  cease  and  desist,  and 
awarding  reparations  for  the  unlawful 
conduct  in  an  amount  of  $87,814,  with 
interest  and  counsel's  fees. 
.    This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  with  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
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include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resoKed  on  the  basis 
of  sworn  statements,  affidayits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
deyelopment  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  October  18,  2004  and  a 
final  decision  of  the  Commission  shall 
be  issued  by  February  5,  2005. 

Brv'ant  L.  VanBrakle. 

Secretary- 

[FR  Doc   0,-^-271 1 1  Filed  10-27-03;  8:45  am] 

BILLING  CX)DE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  haye 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  ayailable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  12.  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (lames  Hunter.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Aubrey  K.  McCIendon  and  Tom  L 
Ward,  both  of  Oklahoma  City. 
Oklahoma;  to  acquire  control  of  First 
Medicine  Lodge  Bancshares,  Inc., 
Overland  Park.  Kansas,  and  thereby 
indirectly  acquire  First  Bank  of 
Medicine  Lodge,  Medicine  Lodge. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 

System.  October  22,  2003. 

Robert  deV.  Frierson. 

Deputy  Sp^^etan^  of  the  Board. 

iFR  Doc.  03-27101  Filed  10-27-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  e/ seg.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  .\ct  (12  U.S.C,  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 

regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21, 
2003. 

A.  Federal  Reser\e  Bank  of  Atlanta 

(Sue  Costello,  X'lce  President)  1000 
Peachtree  Street  NE.,  Atlanta,  Georgia 
30303: 

3.  First  National  Banc.  Inc.  Saint 
Marv's.  Georgia;  to  acquire  100  percent 
of  the  voting  shares  of  First  National 
Bank.  Orange  Park,  Florida. 

B.  Federal  Reserve  Bank  of 
Richmond  \.\.  Linwci(.>d  CjiII.  Ill,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Cornerstone  Financial  Senices. 
Inc.,  West  Union,  West  Virginia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank  in  West 
Union,  West  Union,  West  X'irginia 


Board  of  Governors  of  the  Federal  Reserve 
System.  October  22,  2003, 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-27100  Filed  10-27-03;  8:45  am) 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1152] 

Federal  Reserve  Bank  Services 
imputed  Investment  Income  on 
Clearing  Balances 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Notice. 

SUMMARY:  The  Board  has  approved 
mcjdifications  to  the  method  for 
imputing  priced-service  income  from 
clearing  balance  investments.  The 
Federal  Reser\e  Banks  impute  this 
income  when  setting  fees  and  measuring 
actual  cost  recovery  each  year.  The 
Reserve  Banks  will  impute  the  income 
from  clearing  balance  investments  on 
the  basis  of  a  broader  portfolio  of 
investments  than  used  previously, 
selected  from  those  available  to  banks. 
The  Reserve  Banks  will  impute  an 
investment  return  expressed  as  a 
constant  annual  spread  over  the  rate 
used  to  determine  the  cost  of  clearing 
balances.  The  constant  annual  spread 
will  be  determined  based  on  an 
underlying  imputed  investment 
portfolio.  Selection  of  the  portfolio 
investment  mix  will  be  subject  to  a  risk- 
management  framework  that  includes 
criteria  consistent  with  those  used  by 
banks,  bank  holding  companies,  and 
regulators  in  evaluating  investment  risk. 
The  revised  method  will  be  used  to 
impute  investment  income  on  clearing 
balances  beginning  in  January  2004. 

FOR  FUTHER  INFORMATION  CONTACT: 
Gregury^  L.  E\dns.  Manager  ;202.'452- 
3945)  or  Brenda  L.  Richards,  Sr. 
Financial  Analyst  (202/452-2753); 
Division  of  Reser\'e  Bank  Operations 
and  Payment  Systems. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  202/263-4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Monetary  Control  Act  (MCA) 
requires  Federal  Reserve  Banks  to 
establish  fees  for  "priced  ser\'ices" 
provided  to  depository  institutions  at  a 
level  necessary  to  recover,  over  the  long 
run,  all  direct  and  indirect  costs  actually 
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incurred  and  imputed  costs.'  ^  In 
addition,  the  Reserve  Banks  impute  a 
priced  services  retiu-n  on  capital 
(profit). 3  The  imputed  costs  and 
imputed  profit  are  collectively  referred 
to  as  the  private-sector  adjustment  factor 
fPSAF).  Just  as  the  PSAF  is  used  to 
impute  costs  that  would  have  been 
inciured  and  profits  that  would  have 
been  earned  had  the  services  been 
provided  by  a  private  business  firm 
rather  than  the  central  bank,  the  Reserve 
Banks  impute  income  that  would  have 
been  earned  on  the  investment  of 
clearing  beilances  that  customers  hold 
with  the  Reserve  Banks  as  if  those 
balances  had  been  held  with  a 
correspondent  bank.  This  imputed 
income,  less  the  costs  associated  with 
the  clearing  balances,  is  referred  to  as 
the  net  income  on  clearing  balances 
(NICB). 

Calculating  the  PSAF  includes 
projecting  the  level  of  priced-services 
assets,  determining  the  financing  mix 
used  to  finance  the  assets,  and  the  rates 
used  to  impute  financing  costs."*  Much 
of  the  data  for  the  PSAF  are  developed 
from  the  "bank  holding  company  (BHC) 
model,"  a  model  that  contains 
consolidated  financial  data  for  the 
nation's  fifty  largest  foased  on  deposit 
balances)  BHCs.  As  part  of  this  process, 
a  core  amount  of  clearing  balances  is 
considered  stable  and  available  to 
finance  long-term  assets. 

The  method  for  deriving  the  NICB  is 
reviewed  periodically  to  ensure  that  it  is 
still  appropriate  in  light  of  changes  that 
may  have  occurred  in  Reserve  Bank 
priced  services  activities,  accounting 
standards,  finance  theory,  regulatory 
practices,  and  banking  activity.^  The 


'  Priced  services  include  primarily  check, 
automated  clearinghouse.  Fed  wire  funds  transfer, 
and  Fedwire  securities  services 

^  Imputed  costs  include  financing  costs,  taxes, 
and  certain  other  expenses 

'  The  return  on  capital  is  imputed  using  the 
average  of  the  results  of  three  economic  models:  the 
comparable  accounting  earnings  model,  the 
discounted  cash-flow  model,  and  the  capital  asset 
pricing  model. 

*  Equity  is  imputed  based  on  the  Federal  Deposit 
Insurance  Corporation's  (FDIC)  definition  of  a 
"well-capitalized"  mstifution  for  insurance 
premium  purposes. 

'  In  1 994 ,  the  Board  requested  comment  on  a 
proposal  to  modify  the  method  for  imputing 
clearing  balance  income  The  Board  proposed 
replacing  the  three-month  Treasury  bill  imputed 
investment  with  a  longer-term  Treasury  investment 
based  on  the  earning  asset  maturity  structure  of  the 
largest  BHCs.  As  a  result  of  issues  related  to  interest 
rate  risk  raised  in  the  comments,  the  Board  did  not 
adopt  the  proposal.  The  proposal  would  have 
created  an  asset  and  liability  mismatch  that  created 
interest  rate  risk  exposure  inappropriate  for  Federal 
Reserve  priced  services.  In  addition.  Federal 
Reserve  priced  services  would  not  have  assumed 
the  interest  rate  risk  associated  with  longer-maturity 
investments  because  the  imputed  return  would 
have  been  adjusted  monthly  to  reflect  current  rates 
(59  FR  42832,  August  19,  1994). 


cvurent  method  for  imputing  investment 
income  assumes  that  the  Reserve  Banks 
invest  all  clearing  balances,  net  of 
imputed  reserve  requirements  and  the 
amount  used  to  fund  priced-services 
assets,  in  three-month  Treasury  bills. 
The  imputed  income  on  the  Treasury 
bill  investments  net  of  the  actual 
earnings  credits  granted  to  clearing 
balance  holders  based  on  the  federal 
funds  rate  is  considered  income  for 
priced-services  activities.  The  net 
income  associated  with  clearing 
balances  is  one  component  in  pricing 
decisions  and  in  evaluating  cost 
recovery. 

A.  Clearing  Balances 

Depository  institutions  may  hold  both 
reserve  and  clearing  balances  with  the 
Federal  Reserve  Banks,*  ^  Reserve 
balances  are  held  pursuant  to  a 
regulatory  requirement  and  are  not  a 
result  of  an  institution's  use  of  priced 
services.^  Clearing  balances  are  held  to 
settle  transactions  arising  from  use  of 
Federal  Reserve  priced  services  for 
institutions  that  either  do  not  hold 
reserve  balances  or  find  their  reserve 
balances  inadequate  to  settle  their 
transactions.''  At  year-ead  2002, 
depository  institutions  held  more  than 
$10  billion  in  clearing  balances  at 
Reserve  Banks. 

Cleciring  balances  held  at  Reserve 
Banks  are  similar  to  compensating 
balances  held  by  respondent  banks  at 
correspondent  banks.  Respondent  banks 
hold  comf)ensating  balances  to  support 
the  settlement  of  payments,  and  to  pay 
fees  assessed  by  the  correspondent 
bank.  Reserve  Banks  and  some 
correspondent  banks  establish  a 
contracted  balance  level  that  the 
account  holder  must  maintain  on 
average  over  a  specified  period.  Both 
Reserve  Banks  and  correspondent  banks 
provide  compensation  in  the  form  of 
earnings  credits  to  the  holders  of 
clearing  or  compensating  balances. 
Historically,  earnings  credits  provided 
by  the  Reserve  Banks  have  been  based 
on  the  federal  funds  rate.  In  May  2003, 
the  Board  requested  comment  on 
whether  it  should  consider 
modifications  to  the  Reserve  Banks' 
earnings  credit  rate  in  the  future,  and, 
if  so,  what  factors  should  be  considered 


''Clearing  balances  were  introduced  when 
Reserve  Banks  implemented  the  MCA. 

'Clearing  balances,  unless  otherwise  indicated, 
refer  to  total  clearing  balances,  including  contracted 
balances  and  balances  in  excess  of  the  contracted 
amount,  held  by  depository  institutions  with  the 
Federal  Reserve  Banks, 

"Regulation  D.  12  CFR  part  204. 

''  Many  depository  institutions  also  set  their 
contracted  clearing  balance  level  to  generate 
earnings  credits  needed  to  pay  fees  assessed  for 
Reserve  Bank  priced  services. 


in  the  evaluation. i°  One  conunenter 
stated  that  the  Federal  Reserve  should 
evaluate  the  appropriateness  of  its 
earnings  credit  rate  as  part  of  its  overall 
pricing  of  services,  including  a  review 
of  private  sector  practice.  The  Board 
recently  changed  the  earnings  credit  rate 
to  be  based  on  a  discounted  three-month 
Treasury  bill  rate,  which  is  now  more 
consistent  with  market  practice." 

B.  Imputed  Investnient  of  Clearing 
Balances 

The  Reserve  Banks  impute  income  on 
the  clearing  balance  investments  rather 
than  using  the  actual  results  from 
monetary  policy  investment  activities. '^ 
The  imputation  of  clearing  balance 
income  is  analogous  to  assuming  that 
the  priced-services  enterprise,  which  is 
essentially  a  "monoline"  bank  offering 
only  payment  services,  also  includes  a 
treasury  function.  Income  is  currently 
imputed  based  on  the  assumption  that 
all  available  clearing  balances  are 
invested  in  three-month  Treasury 
bills.''"' 

Historically,  most  of  the  net  income 

on  clearing  balances  was  the  result  of 

imputed  earnings  on  excess  balances 

held,  which  have  no  associated  cost. 

The  practice  of  imputing  clearing 

balance  investments  in  three-month 

Treasury  bills  while  paying  earnings 

credits  at  the  federal  funds  rate  resulted 

in  an  average  interest  rate  spread  of 

negative  18  basis  points  over  the  past 

twenty  years  with  a  standard  deviation 

over  the  same  period  of  23  basis  points 

cmd  ranged  from  23  to  -  58  basis 
points. '5 


■"68  FR  32513,  May  30,  2003. 

' '  More  specifically,  the  earnings  credit  rate  will 
be  90  percent  of  a  rolling  13-week  average  of  the 
annualized  coupon  equivalent  yield  of  three-month 
Treasury  bills  in  the  secondary  market.  See 
companion  notice,  Federal  Reserve  Bank  Services, 
elsewhere  in  today's  Federal  Register 

'2  Decisions  about  monetary  policy  investment 
transactions  are  not  motivated  by  profit  objectives; 
therefore,  the  actual  investment  results  are  not 
applicable  to  priced-service  activities 

'  ^  Clearing  balances  needed  to  meet  an  imputed 
reserve  requirement  (10  percent  of  clearing 
balances)  and  to  fvind  assets  used  in  the  production 
of  priced  services  ($407  million  in  2004)  are  not 
available  for  investment. 

'<  The  Board  chose  three-month  Treasury  bills  as 
the  imputed  investment  vehicle  in  1982  because,  at 
that  time,  the  yield  was  considered  to  approximate 
the  return  that  would  be  realized  had  clearing 
balance  funds  been  held  and  invested  by  a 
correspondent  bank.  In  addition  to  providing  a 
short-term  earnings  rate  consistent  with  creating  a 
matched  asset  and  liability  structure  with  the  short- 
term  liabilities,  the  three-month  Treasury  bill  yield 
data  are  easily  verified  by  outside  observers  with 
publicly  available  data, 

'^  The  standard  deviation  measures  the  variance 
around  the  average  and  indicates  the  level  of 
volatility  of  the  rates.  Two-thirds  of  the  time  the 
actual  yield  will  fall  in  the  range  of  the  average  plus 
or  minus  one  standard  deviation.  Ninety-five 
percent  of  the  time  the-actual  yield  is  expected  to 


Federal  Register/ Vol.  68,  No.  208 /Tuesday.  October  28.  2003 /Notices 


61415 


Given  that  a  simple  change  to  federal 
funds  investments  would  have 
simultaneously  eliminated  the  interest 
rate  spread  and  reduced  the  volatility, 
as  expressed  by  the  standard  deviation, 
to  zero,  the  Board  believed  that  the 
Reserx'e  Banks'  imputed  investment 
income  method  may  have  imputed  an 
inappropriately  low  NICB  to  priced 
services. "~'  Correspondent  banks  and 
BHCs  invest  in  a  much  wider  array  of 
investments  than  those  imputed  by  the 
Federal  Reserve,  including  loans. 
Treasury'  securities  with  longer 
maturities,  government  agency 
securities,  government-sponsored 
enterprise  securities,  federal  funds, 
commercial  bonds,  commercial  paper, 
money  market  mutual  funds,  asset- 
backed  securities,  foreign  currencies, 
repurchase  agreements,  and  derivatives. 
As  a  result,  the  Board  requested 
comment  on  a  proposal  to  expand 
imputed  investment  options  within  a 
risk  managemeot  framework  similar  to 
that  used  by  banks.  BHCs.  and 
regulators  in  evaluating  investment  risk. 
To  implement  the  proposal,  the  Board 
requested  comment  on  two  methods. 

II.  Summary  and  Analysis  of  Comments 

The  Board  received  two  responses, 
both  from  Reserve  Banks,  to  its  request 
for  comment.  Although  the  Federal 
Reserv'e  worked  with  private-sector 
representatives  in  developing  the 
methods  on  which  the  Board  requested 
comment,  the  Board  received  no 
comments  from  the  banking  industry'. 
Both  commenters  favor  changing  the 
method  used  for  imputing  investment 
income  and  believe  that  a  new  method 
more  consistent  with  the  practices  of 
BHCs  will  provide  a  better  basis  on 
which  to  impute  income  used  in  setting 
Federal  Reserve  fees. 

A.  Investments 

Because  the  BHCs  are  a  proxy  for 
providers  of  priced-services  activities, 
options  for  Reserve  Bank  clearing 
balance  investments  should  be 
comparable  to  those  available  to  BHCs. 
In  principle,  all  of  the  investments 
available  to  BHCs  could  be  appropriate 
clearing  balance  investments.  In  its 
request  for  comment,  the  Board 
proposed  limiting  imputed  investments 
to  federal  funds;  investments  suitable 
for  a  buy-and-hold  strategy,  such  as 
Treasury-  securities,  government  agency 
securities,  commercial  paper,  and 


municipal  and  corporate  bonds:  and 

monev  market  and  mutual  funds.'"  For 
investments  with  a  fixed  term,  this 
strategy  eliminates  capital  gains  and 
losses  from  the  investment  returns  and 
simplifies  the  recognition  and  reporting 
of  imputed  investment  income.  Realized 
and  unrealized  gains  and  losses  on 
imputed  mutual  fund  investments 
would  be  incorporated  in  the  total 
return  and  recorded  as  net  earnings.  The 
Board  requested  comment  on  whether 
this  investment  strategy  was 
appropriate. 

Both  commenters  considered  it 
reasonable  to  expand  the  imputed 
investment  options.  To  limit  discretion 
allowed  in  "managing"  the  portfolio 
and  on  the  array  of  allowable 
investments,  one  commenter  suggested 
that  the  investments  be  selected  from  a 
relatively  narrow  set  of  assets  with 
readily  obser\able  market  values.  The 
second  commenter  suggested  choosing 
investments  with  average  or  lower  than 
average  risk  characteristics  and 
recommended  that  the  set  of  fixed- 
income  investments  be  limited  to  those 
that  are  investment  grade. 

The  Board  has  concluded  that  in 
constructing  an  imputed  portfolio, 
investments  will  be  selected  from  those 
allow-able  to  banks  and  BHCs  and  will 
employ  a  buy-and-hold  strategy  for 
those  investments  with  a  stated 
maturity.  Mutual  fund  gains  and  losses 
will  be  incorporated  in  the  total  return 
and  recorded  as  net  earnings.  When 
investing  in  fixed-income  instruments. 
only  those  of  investment  grade  will  be 
imputed. 

B.  Risk-Management  Framework 

The  Board  considered  the 
comparability  of  the  imputed 
investments  with  investments  of  a 
similar  private-sector  entity,  and 
requested  comment  on  establishing  a 
risk-management  framework  to  limit  the 
imputed  investments  to  prudent  levels 
in  accordance  with  sound  business 
practice  and  regulaton,'  constraints.  To 
address  these  risks,  the  exposure  to  any 
one  type  of  risk  would  be  limited  and 
measured  in  terms  of  earnmgs  or  equity 
at  risk.  The  Reser\'e  Banks  currently  use 
three  risk  measures  in  calculating  the 
PSAF  that  address  liquidity,  interest 
rate,  and  credit  risk.  In  its  requestfor 
comment,  the  Board  proposed 
incorporating  these  measures,  while 


fall  in  the  range  of  the  average  plus  or  minus  two 
standard  deviations 

"■While  reducing  interest  rate  risk,  a  change  in 
investment  from  Treasur\'  bills  to  Federal  funds 
would,  in  theor,'.  increase  credit  risk.  As  a  practical 
matter,  however,  banks  have  not  incurred  losses 
due  to  default  in  federal  funds  transactions. 


'"Mutual  fund  investments  would  be  selected 
from  those  that  are  publicly  available  and  widely 
held.  The  specific  fimds  used  for  imputing  income 
would  be  disclosed  during  the  price-setting  process 
so  that  performance  could  be  tracked  and 
replicated.  See  companion  notice,  Federal  Reserve 
Bank  Services,  elsewhere  in  today's  Federal 
Register. 


adopting  a  specific  constraint  on  credit 

risk,  and  adding  a  measure  to  address 
the  longer-term  effects  of  interest  rate 
risk.  In  addition,  the  Board  requested 
comment  on  any  other  risk-management 
criteria  that  should  be  considered. 

1.  Liquidity  Risk 

Although  clearing  balances  are  short 
term  in  nature,  the  Board  previously 
determined  that  a  portion  of  clearing 
balances  remained  stable  and  initially 
established  S4  billion  as  available  to 
fund  long-term  assets  used  in  the 
deliver.-  of  priced  ser\'ices,  rather  than 
invested  only  in  short-term  assets  '" 
Neither  commenter  objected  to  making 
the  portion  of  core  clearing  balances  not 
used  to  fund  priced  services  assets 
available  for  investment  in  longer-term 
instruments.  The  Board  believes  that 
limiting  the  use  of  clearing  balances  to 
fund  longer-term  assets  to  only  that 
portion  that  is  deemed  core  clearing 
balances  effectively  manages  liquidity 
risk. 

2.  Interest  Rate  Risk 

In  considering  interest  rate  risk,  one 
must  evaluate  the  effect  on  earnings 
should  the  rate  used  to  determine  the 
cost  of  funds  and  the  investment  yield 
on  those  funds  change  at  different 
intervals.  To  evaluate  the  risk  of  funding 
longer-term  assets  with  short-term 
liabilities  at  rates  that  do  not  change 
concurrently  and  the  resulting  earnings 
volatility,  the  Board  adopted  the  interest 
rate  sensitivity  analysis  measure  as  part 
of  its  PSAF  method.  As  adopted,  this 
measure  requires  that  longer-term 
investment  of  clearing  balances  be 
managed  so  that  a  200-basis-point 
change  in  the  rates  for  both  the  yield  on 
all  relevant  priced  serv'ices  assets  and 
the  cost  of  all  relevant  priced  service 
liabilities  would  not  affect  earnings, 
measured  by  the  overall  priced  services 
recovery  rate,  by  more  than  200  basis 
points. 

In  requesting  comment,  the  Board 
proposed  adopting  a  second  measure  of 
interest  rate  risk,  known  as  economic 
value  of  equity  (EVT).  for  use  in 
conjunction  with  the  earnings  at  risk 
measure.  The  EVT  measure,  which  is 
used  by  BHCs  and  regulators,  compares 
the  present  value  of  interest-bearing 
assets  and  liabilities  in  the  current  rate 
environment  resulting  from  a  change  in 
interest  rates.  The  comparison  shows 
the  change  in  present  values  as  a 
proportion  of  equity. ^^  The  Board 


1866  FR  52617,  October  16.  2001. 

'"EVU  is  used  as  a  complement  to  the  interest 
rate  sensitivity  analysis  already  adopted  to  evaluate 
the  effects  of  long-term  mismatches  tjetween  assets 
and  liabilities  on  the  value  of  an  entity;  the  interest 

Continued 
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requested  comment  on  whether  a  risk 
tolerance  of  a  change  of  8  percent  of 
equity  resulting  from  a  200-basis-point- 
rate  change  is  appropriate.^"  One 
commenter  agreed  that  the  introduction 
of  EVE  is  appropriate  given  the  current 
supervisory  guidelines  for  the  BHC  peer 
group  and  stated  that  the  proposed 
constraint  is  appropriate. 

The  Board  received  no  comment  on 
whether  these  two  measures  of  interest 
rate  risk,  earnings  at  risk  and  equity  at 
risk,  are  together  sufficient  measures  for 
monitoring  and  controlling  interest  rate 
risk.  The  Board  will  adopt  the  EVE 
measure  and  set  the  risk  tolerance  at  a 
change  of  8  percent  of  equity  resulting 
from  a  200-basis-point-rate  change.  In 
addition,  the  earnings  at  risk  tolerance 
will  be  maintained  as  a  prudent 
constraint  on  the  imputed  investments. 

3.  Credit  Risk 

The  overall  level  of  credit  risk 
compared  with  the  level  of  equity  is 
measured  by  the  ratio  of  risk-adjusted 
assets  to  capital.-'  The  FDIC  uses  two 
risk-based  capital  measures  as  criteria  in 
defining  a  "well-capitalized"  institution 
for  insurance  premium  purposes.  One 
requires  a  risk-based  capital  ratio  of  10 
percent  or  more  for  total  capital  and  the 
other  requires  a  risk-based  ratio  of  6 
percent  or  more  for  tier  one  capital.-- 
Only  tangible  equity  capital  (tier  one 
capital]  is  imputed  to  Reserve  Bank 
priced  services;  therefore,  the  two 
measures  are  the  same.  The  current 
investment  in  three-month  Treasury 
bills  carries  a  risk  weight  of  zero.  As  a 
result,  the  balance  sheet  underlying  the 
200.3  PSAF  showed  that  the  priced 
ser\ices  risk-based  capital  ratio  is  nearly 
33  percent  for  both  measures. ^^  A 
change  in  investment  strategy  that 
includes  investments  with  greater  risk 
requires  establishing  a  minimum  risk- 
based  total  capital  ratio  within  which  to 
make  investment  decisions.  To  manage 
credit  risk,  the  Board  requested 
comment  on  whether  either  of  two 
options  for  establishing  a  minimum 
risk-adjusted  total  capital  ratio 
adequately  limits  imputed  investment 
risk.  The  first  option  would  maintain 
the  ratio  of  total  capital  to  risk-adjusted 


rate  sensitivity  analysis  captures  the  risk  to  neax- 
terni  earnings. 

•'  ■  Large  BHCs  typically  manage  the  EVE  measure 
within  a  risk-tolerance  range  of  5  to  10  percent. 
More  information  on  measurement  of  interest  rate 
risk  can  be  found  at  http://www  fedemlreserve.gov/ 
boarddocsfsupmanual/trading/trading  pdf. 

-'■  Credit  risk  results  from  the  possibility  that  the 
issuer  of  a  bond  or  other  borrower  cannot  repay  its 
obligations  as  promised  Criteria  for  managing 
credit  risk  are  necessary  when  investing  in 
instruments  other  than  Treasury  securities 

-'  httpJ/wwv/.fdic  gov 

- '  66  FR  67834.  November  7,  2002 


assets  at  a  level  equal  to  or  greater  than 
that  maintained  by  the  fifty  largest 
BHCs,  which  has  remained  near  12 
percent  between  1997  and  2002.  Under 
the  second  option,  the  risk-based  capital 
ratio  would  be  maintained  equal  to  or 
greater  than  the  minimum  required  by 
the  FDIC  for  a  well-capitalized 
institution,  which  is  currently  10 
percent. 

One  commenter  noted  that  the  current 
priced  services  risk-based  capital  ratio  is 
not  representative  of  that  of  its  peers 
and  supported  a  change  to  a  ratio  within 
the  range  of  10  to  12  percent  and 
provided  empirical  data  suggesting  that 
the  FDIC  minimum  is  within  the  range 
of  risk-based  capital  ratios  for  the  top  50 
BHCs.  The  Board  has  concluded  that 
imputed  investments  will  be  limited  to 
those  that  result  in  priced-services 
activities  maintaining  a  risk-based 
capital  ratio  equal  to  or  greater  than  the 
minimum  required  by  the  FDIC  for  a 
well-capitalized  institution,  which  is 
currently  10  percent. 

In  responding  to  whether  other  risk 
management  criteria  should  be 
considered,  one  commenter  suggested 
that,  because  of  rapidly  changing  risk 
management  practices,  the  Board 
regularly  review  BHC  peer  group  risk 
management. practices.  Because  the 
priced  services  risk-based  capital  ratio 
will  be  based  on  FDIC  requirements,  it 
will  be  reviewed  each  year  to  determine 
the  ratio  necessary  to  meet  the 
regulatory  capital  requirements.  The 
Board  has  concluded  that  all  four  risk 
constraints  will  be  included  in  the 
framework  used  to  select  investments 
on  which  to  impute  priced-services 
income. 

C.  Implementation  Methods 

The  Board  requested  comment  on  two 
alternative  methods  to  impute  clearing 
balance  investment  income  based  on  the 
proposed  conceptual  framework.  Both 
methods  emerge  from  an  underlying 
imputed  portfolio  of  investments.  The 
first  method  proposed  constructing  a 
specific  portfolio  of  hypothetical 
investments,  tracking  its  yield,  and 
ascribing  the  income  to  priced-services 
activities  (the  actual  return  method). 
The  second  method  proposed  using 
average  hypothetical  portfolio  returns, 
expressed  as  a  constant  spread  over  the 
three-month  Treasury  bill  rate,  as  the 
basis  for  future  investment  performance 
and  ascribing  the  income  to  priced 
services  activities  (the  constant  armual 
spread  method). 

1 .  Constructing  a  Portfolio 

To  construct  a  hypothetical  portfolio, 
the  Reserve  Banks  would  select  from  the 
investment  options  described  earlier 


that  are  available  to  banks  and  BHCs, 
based  on  an  allocation  method  that  uses 
historical  data  to  create  an  optimized 
portfolio.  Historical  data  are  used  to 
create  the  optimized  portfolio  to  avoid 
any  perception  that  the  Federal  Reserve 
is  signaling  future  monetary  policy 
actions  or  is  otherwise  projecting  future 
economic  conditions  or  interest  rate 
environments.  This  optimized  portfolio 
is  the  basis  for  the  investment  allocation 
within  the  risk-management  framework 
that  maximizes  the  spread  of  the  rate  of 
return  on  the  portfolio  over  the  Treasury 
bill  rate.^''  To  avoid  the  adminisfrative 
complexities  of  incorporating  realized 
capital  gains  and  losses  in  the  imputed 
investment  results  for  fixed-term 
investments,  such  as  corporate  bonds, 
the  Board  proposed  to  impute  these 
investments  as  held  to  maturity, ^^ 

To  impute  the  pricing-year's 
investment  income,  the  Board  proposed 
using  this  portfolio  method  to  create  a 
pricing-year  imputed  portfolio  of 
investments  for  the  actual  return 
method  or  to  create  a  ten-year  average 
portfolio  performance  for  the  constant 
annual  spread  method. 

To  create  a  pricing-year  imputed 
portfolio  of  investments  to  implement 
the  actual  return  method,  the  Board 
proposed  assuming  that  the  pricing-year 
portfolio  is  the  most  current  optimized 
portfolio  for  the  most  current  ten-year 
period.  For  example,  the  2004  pricing- 
year's  imputed  portfolio  yield  would  be 
the  yield  obtainable  in  2004  from  the 
optimum  portfolio  allocated  based  on 
the  optimized  portfolio's  investment 
return  performance  from  1994  through 
2003, 

To  create  ten  yeeu-s  of  optimized 
portfolio  actual  returns  to  average  for 
implementing  the  constant  annual 
spread  method,  the  Board  proposed 
creating  the  optimized  portfolio  for  each 
year  in  the  most  recent  ten-year  period. 
For  example,  the  2004  pricing-year's 
constant  annual  spread  would  be  based 
on  the  actual  investment  return 
performance  from  1993  through  2002. 
The  optimized  portfolio  for  1993  would 
be  based  on  historical  investment  return 
performance  from  1983  through  1992, 
the  portfolio  for  1994  would  be  based  on 
performance  from  1984  through  1993, 
and  so  on. 

The  key  difference  in  the 
implementation  methods  is  how  the 


-*  A  ten-year  period  was  selected  because  the  data 
are  available  and  the  period  includes  a  variety  of 
interest  rate  environments. 

25  This  results  in  a  ladder  approach  to 
determining  the  average  yield.  For  an  investment  in 
five-vear  corporate  bonds,  for  example,  the  average 
yield  would  incorporate  the  yield  from  bonds 
purchased  in  increments  over  the  preceding  five 
years. 
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investment  return  is  imputed  for  cost- 
recoverv  measurement  purposes  for  the 
pricing  year.  Imputing  the  return  under 
the  actual  return  method  requires 
applying  the  investment  vields  during 
the  pricing  year  to  the  imputed 
investments.  The  constant  annual 
spread  method,  however,  simplifies  the 
process  during  the  year  by  applying  the 
historical  ten-vear  average  portfolio 
spread  over  the  current  three-month 
Treasury'  bill  rate.-'' 

2.  Imputing  the  Actual  Return 

The  data  in  the  table  show  the  results 
of  selecting  an  optimized  portfolio  for 


each  year  as  described  above  and 
imputing  the  return  as  if  the  portfolio 
were  held  during  that  year.-"  The 
investments  were  chosen  to  optimize 
the  return  while  placing  a  35  basis  point 
constraint  on  the  standard  deviation  of 
the  spread.  Over  the  ten-year  period,  the 
asset  mix  is  composed  primarily  of 
commercial  paper  or  one-year  Treasun.' 
notes  and  money  market  mutual  funds. 
When  holding  clearing  balance  levels 
constant  as  in  this  example,  fluctuations 
experienced  using  the  actual  return 
method  reflect  both  variance  in  the 
Treasurv  bill  rate  and  variance  in  the 


spread  between  the  portfolio  yield  and 
the  Treasury  bill  rate.  The  actual 
standard  deviation  associated  with  the 
actual  return  method  over  the  ten-year 
period  is  greater  than  the  23  basis  point 
standard  deviation  associated  with  the 
current  imputed  investment  method. 
The  actual  standard  deviation  of  the 
portfolio  spreads  is  also  greater  than  the 
35  basis  point  standard  deviation 
applied  to  select  each  year's  optimum 
portfolio.  The  ten-year  average  NICB 
generated  in  this  example  would  have 
been  S106.4  million  with  a  standard 
deviation  of  S42.2  million. 


Actual  retum  method 

Year 

Spread  over 
3-montti  T-bill 

NICB 

(millions) 

lOQT 

f 

0.29 
-0.19 
0.60 
0.18 
0.67 
0.37 
-0.37 
0.35 
0.44 
1.12 
0.35 

$78,4 

1994                                           

43  1 

iQQt;                                       .                  .     .      

152  3 

199g                                                       

101.2 

1007 

151.4 

loqa                                                                                    

1184 

1999                                            

35-4 

pooo                                                            

1292 

poni                                                          

11V7 

pon?                                                             

142.6 

A\jpr;^np  1 0-vP^r                                                                     

106.4 

^tanripirti  ripviatinn  lO-vpar 

^                             0.42 

!                            $42.2 

J 

3.  Imputing  the  Constant  Annual  Spread 

During  the  development  of  this 
proposal,  the  Federal  Reserve  m.et  with 
a  group  of  representatives  from  banks, 
corporate  credit  unions,  and  their  trade 
associations  to  obtain  information  about 
institution  investment  practices.  -" 
These  representatives  observed  that 
construction  of  a  risk-management 
framework  and  hypothetical  portfolio 
appeared  unduly  complex  for  imputing 
income  from  hypothetical  investments 
and  suggested  that  a  constant  basis 
point  calculation  could  be  simpler  and 
provide  similar  results,  They  suggested 
that  the  NICB  calculation  impute 
investment  income  based  on  a  clearing 
balance  investment  vield  expressed  as  a 
constant  spread  over  the  rate  used  to 
determine  the  clearing  balance  cost  of 
funds.  The  representatives  observed  that 
this  approach  might  be  easier  to 
understand,  administer,  and  monitor. 


Using  a  constant  spread  over  the 
three-month  Treasury  bill  rate  to  impute 
the  income  from  investing  clearing 
balances  would,  by  definition,  not 
reflect  the  actual  variability  within  the 
year  between  the  investment  rate  of 
return  and  the  Treasurv'  bill  rate  that 
would  occur  with  the  actual  return 
method.  Although  investment  income 
imputed  using  a  constant  annual  spread 
would  var\'  with  fluctuations  in  the 
three-month  Treasury  bill  rate,  finance 
theory-  suggests  that  a  discount  to  the 
constant  annual  rate  might  be  required 
to  earn  the  consistency  during  the  year 
that  is  produced  by  a  constant  spread 
method. 

Unfortunately,  historical  mutual  fund 
data  needed  to  calculate  NICB  under  the 
constant  annual  spread  method  are  not 
available. 2'^  Conceptually,  however,  the 
averaging  of  the  basis-point  spreads  in 
the  constant  annual  spread  method  will 
reduce  the  basis-point  fluctuations  that 
otherwise  would  have  occurred. 


-'"  A  calculation  of  the  optimized  portfolio  retum 
will  still  be  necessarv,  however,  to  factor  into  future 
pricing-vears'  constant  annual  spread. 

^"To  eliminate  fluctuations  in  implementation 
method  results  related  to  changes  in  clearing 
balances  in  the  table,  all  clearing  balance  amounts 
are  held  constant  throughout  the  analysis  period. 
To  construct  the  optimized  portfolio,  balances  are 
held  at  the  levels  estimated  for  2002  price-setting; 


investable  balances  are  $5,473  million  and  balances 
on  which  earnings  credits  are  paid  are  $5,892 
million.  To  impute  the  results  for  each  year,  the 
balances  are  held  at  the  2004  level;  investable 
balances  are  $10,302  million  and  balances  on  which 
earnings  credits  are  paid  are  $9,711, 

2»  The  advisory  group  included  participants  from 
the  American  Bankers  Association,  the  Independent 


Removing  the  fluctuations  in  the  retum 
related  to  the  actual  variability  betw-een 
the  investment  yield  rate  of  return  and 
the  Treasury  bill  rate  that  would  occur 
with  the  actual  retum  method  generates 
a  higher  return  in  some  years  than 
would  have  been  experienced  with  the 
actual  return  method  and  a  lower  return 
in  others. 

Both  commenters  preferred  the  actual 
return  method  over  the  constant  annual 
spread  method.  The  com.menters  noted 
that  the  actual  retum  method  is  more 
transparent  and  more  representative  of 
BHC  practices.  One  commenter  stated 
that  the  need  to  demonstrate  that  the 
constant  annual  spread  would  be 
achievable  with  the  actual  portfolio 
would  result  in  the  same  level  of  effort 
as  the  actual  return  method. 

The  Board  agrees  with  the  industr>' 
representatives  that  the  constant  annual 
spread  method  reduces  some 
complexity  associated  with  the 
imputation  process  during  the  pricing 


Community  Bankers  of  America,  and  the 
Association  of  Corporate  Credit  Unions, 

'-'^  In  order  to  model  the  results  that  the  constant 
annual  spread  method  would  have  produced  for 
years  prior  to  2004.  returns  for  years  prior  to  1993 
would  need  to  be  simulated.  Those  simulated 
portfolios  would,  in  turn,  be  based  on  optimum 
portfolios  that  include  years  prior  to  1983,  the 
earliest  year  for  which  required  data  are  available. 
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year.  The  Board  believes  that  while 
neither  method  can  exactly  simulate 
banking  industry  practices,  the  constant 
annual  spread  method  provides  a 
reasonable  proxy  for  the  return  a  BHC 
would  receive  with  similar  investments. 
As  a  result,  the  pricing-year 
administrative  burden  is  somewhat 
reduced  with  the  constant  annual 
spread  method, 

The  Board  has  adopted  the  constant 
annual  return  method  for  imputing 
income  on  investments  for  the  NICB 
calculation.  Each  pricing  year,  the 
constant  annual  spread  will  be 
determined  based  on  an  optimized 
investment  portfolio,  subject  to  the  risk- 
management  framework.  The  constant 
annual  spread  will  be  determined  based 
on  the  actual  return  from  the  optimized 
investment  portfolio  in  each  of  the  most 
recent  ten  years.  The  constant  spread 
will  be  calculated  as  the  difference 
between  the  portfolio  rate  of  return  and 
the  three-month  Treasurv  bill  rate.  NICB 
for  2004,  using  the  constant  annual 
spread  method  with  a  35  basis  point 
spread  shown  in  the  table,  is  estimated 
to  be  S52.7  million.'" 

III.  Competitive  Impact  Analysis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payments  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."*'  Lmder  this  policy,  the  Board 
assesses  whether  the  change  would  have 
a  direct  and  material  adverse  effect  on 
the  ability  of  other  service  providers  to 
compete  effectivelv  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  power  or 
constraints  or  because  of  a  dominant 
market  position  of  the  Federal  Reserve 
deriving  from  such  legal  differences.  If 
the  fees  or  fee  structures  create  such  an 
effect,  the  Board  must  further  evaluate 
the  changes  to  assess  whether  their 
benefits — such  as  contributions  to 
payment  system  efficiency,  pavment 
system  integrity,  or  other  Board 
objectives — can  be  retained  while 
reducing  the  hindrances  to  competition. 

These  changes  are  intended  to  expand 
the  investments  assumed  in  the  NICB 
calculation  to  resemble  more  closelv 
investments  pursued  bv  bank  holding 
companies,  the  services  of  which  are 
considered  to  resemble  most  closely  the 
services  provided  by  Reserve  Banks. 


'°'i  he  two-year  lag  in  data  is  consistent  with  the 
PSAF  method,  which  uses  audited  financial 
statements  for  the  top  50  BHCs  from  this  period, 
and  IS  necessarv'  because  complete  2003  actual 
return  data  are  not  vet  available. 

^'FRRS  9-1558 


Imputed  investment  decisions  would  be 
made  within  a  framework  that 
incorporates  risk-management  measures 
used  in  industry  and  regulaton,' 
practice.  Accordingly,  the  Board 
believes  these  changes  will  not  have  a 
direct  and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively,  due  to  legal 
differences,  with  the  Federal  Reserve  in 
providing  similar  services. 

IV.  Method  for  Imputing  Investment 
Income  on  Clearing  Balances 

The  Board  has  adopted  the  following 
modifications  to  the  method  for 
imputing  investment  income  on  clearing 
balances: 

•  Investment  income  for  each  pricing 
year  will  be  imputed  based  on  the 
average  annual  spreads  between  the 
investment  yields  and  three-month 
Treasury  bill  rates  that  would  have  been 
realized  on  investments  made  in  the 
most  recently  available  10-year  period 
based  on  portfolios  optimized  as 
described  below.  The  selected  spread 
will  be  held  for  the  pricing  year. 

•  Imputed  investments  will  be 
selected  from  those  available  to  banks 
and  BHCs.  The  imputed  portfolio  for 
each  year  will  be  optimized  and  subject 
to  a  risk  management  framework.  The 
portfolio  will  be  optimized  based  on  the 
most  recent  ten-year  historical  data  to 
maximize  the  return  that  could  have 
been  realized  over  that  entire  ten-year 
period  within  the  risk  management 
framework. 

The  risk  management  framework 
consists  of  the  following: 

•  A  core  amount  of  clearing  balances, 
currently  S4  billion  less  core  balances 
use  to  fund  long-term  assets  in  the  PSAF 
calculation,  is  available  to  invest  in 
longer-terra  instruments. 

•  The  earnings  at  risk  measure  will  be 
used  as  a  constraint  to  manage  shorter- 
term  interest  rate  risk.  Assuming  a  200 
basis  point  change  in  both  the  yield  on 
relevant  assets  and  the  cost  of  all 
relevant  liabilities,  the  effect  to  priced 
services  recovery  will  be  limited  to  a 
change  of  200  basis  points. 

•  The  EVE  measure  is  adopted  as  a 
constraint  to  manage  longer-term 
interest  rate  risk,  subject  to  a  limit  on 
the  effect  to  equity  of  8  percent  resulting 
from  a  200  basis  point  change  in  the 
asset  yield  and  clearing  balance  rates, 

•  Investments  will  be  limited  to 
maintain  the  FDIC's  minimum  risk- 
based  capital  ratio  for  a  well-capitalized 
institution,  which  is  currently  10 
percent. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  October  23.  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03-27124  Filed  10-27-03;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  OP-1 165] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  The  Board  has  approved  the 
2004  fee  schedules  for  Federal  Reserve 
priced  services  and  electronic 
connections  and  a  private-sector 
adjustment  factor  (PSAF)  for  2004  of 
Si  79.7  million.  These  actions  were 
taken  in  accordance  with  the 
requirements  of  the  Monetary  Control 
Act  of  1980,  which  requires  that,  over 
the  long  run.  fees  for  Federal  Reserve 
priced  services  be  established  on  the 
basis  of  all  direct  and  indirect  costs, 
including  the  PSAF.  The  Board  has  also 
approved  changing  the  earnings  credit 
rate  on  clearing  balances  from  the 
federal  funds  rate  to  90  percent  of  the 
three-month  Treasury  bill  rate,  and 
changing  the  limit  on  the  frequency  of 
changes  to  contracted  clearing  balances 
from  once  per  month  to  as  often  as  each 
maintenance  period. 
DATES:  The  new  fee  schedules  become 
effective  )anuary  2,  2004.  The  change  in 
the  earnings  credit  rate  on  clearing 
balances,  and  the  change  to  how  often 
depository  institutions  can  change 
contracted  clearing  balances  becomes 
effective  January'  8,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  fee  schedules: 
Jack  K.  Walton  II,  Assistant  Director, 
(202/452-2660);  Gregory  E.  Cannella, 
Financial  Services  Analyst,  (202/530- 
6214),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
questions  regarding  the  PSAF  and 
earnings  credits  on  clearing  balances: 
Lezell  Murphy,  Senior  Financial 
Analyst,  (202/452-3758);  or  Brenda 
Richards,  Senior  Financial  Analyst, 
(202/452-2753);  or  Gregory  Evans, 
Manager,  Financial  Accounting,  (202/ 
452-3945),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  onlv.  please  call  202/ 
452-3544.  Copies  of  the  2004  fee 
schedules  for  the  check  service  are 
available  from  the  Board,  the  Federal 
Reserve  Banks,  or  the  Reserve  Banks' 
financial  services  Web  site  at  http:// 
www.frbsenices.  org. 
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SUPPLEMENTARY  INFORMATION: 
I.  Priced  Services 

A.  Discussion — From  1993  through 
2002.  the  Reserve  Banks  recovered  98.8 
percent  of  their  total  cost.";  for  providing 
priced  services,  including  special 
project  costs,  imputed  expenses,  and 
targeted  after-tax  profits  or  return  on 
equity  (ROE).' 


Table  1  summarizes  the  priced 

services'  actual,  estimated,  and 
budgeted  cost  recovery*  rates  for  2002. 
2003,  and  2004,  respectively.  Cost 
recovery  is  estimated  to  be  85.6  percent 
in  2003  and  budgeted  to  be  93.6  percent 
in  2004  The  aggregate  cost  recoverv 
rates  are  heavily  influenced  by  the 
performance  of  the  check  service,  which 
accounts  for  approximately  83  percent 


of  the  total  cost  of  priced  ser\'ices  The 
electronic  services  (FedACH.  Fedw  ;re 
funds  and  national  settlement  (NSS), 
and  Fedwire  securities)  account  for 
approximately  17  percent  of  costs,  while 
noncash  and  special  cash  services 
represent  a  de  minimis  amount. 


Table  1 

Pro 

Fo 

rma  Cost  and  Revenue  Perfo 

(S  millions) 

rmance 

Ylf\R 

2002 

200?  (Estimate) 

2004  (Budget) 

1^ 
Revenue 

9183 

889  0 
934  5 

2" 

Total 

expense 

891.7 
933.4 
886? 

3 

Net  income 

(ROE) 

[1-2] 

26.6 

-444 
482 

4^ 
T.ARGET 

ROE 

92.5 

104  7 

112  4 

5 
Recovery 

RATE  AFTER 

TARGET  ROE 

[1/(2*4)] 

93.3% 
85.6% 

9'  6%            ! 

"  Revenue  includes  net  income  on  clcannc  balances  (NICB).  For  2002  and  2(>('.'.  cleiinng  balances,  net  of  imputed 
reserve  requirements  and  balances  used  to  finance  priced  services  assets,  are  assumed  to  be  in\csied  in  Uuee-month 
Treasury  bills    For  2004.  net  clearing  balances  are  assumed  to  be  in\esicd  m  a  broader  portfolio  of  in\cstments 
Based  on  the  historical  average  return  on  the  portfolio,  income  is  imputed  as  a  constant  return  over  llie  rate  used  to 
determine  the  cost  of  cleanng  balances    NICB  equals  tlte  imputed  mcome  from  tliese  unestments  less  earnings 
credits  granted  to  holders  of  cleanng  balances    For  2002  and  200?.  the  cost  of  cleanng  balances  was  based  on  the 
federal  funds  rate  and  for  2004  the  cost  is  based  on  the  discotmted  threc-monih  Treasun  bill  rate 
""The  calculation  of  total  expense  includes  operating,  imputed,  and  other  expenses    Imputed  and  other  e.xpeases 
include  ta.\es.  FDIC  insurance.  Board  of  Go^■erno^s■  pnced  services  expenses,  and  the  cost  of  fioat  and  interest  on 
imputed  debt,  if  any    Credits  or  debits  related  to  the  accounting  for  pensions  under  F.A S  8"  arc  also  included 
'Target  ROE  is  the  after-tax  ROE  included  in  the  PS.AE 


Table  2  presents  an  over\'iew  of  the 
2002,  2003  budget,  2003  estimate,  and 


2004  budget  cost  recovery  performance 
by  category  of  major  pnced  service. 


Table  2 


Pric 

ed  Services  Cost  Recoverv 

(percent) 

1 

Priced  service 

2002 

200?  BnX}ET 

200?  ESTIM.ATE 

2  (i'>4  Budget 

All  services 

93,3 

93.7 

85.6 

9-6 

Check 

91.7 

92  5 

83.2 

91.9 

FedACH 

104.1 

100.3 

mi  6 

101.8 

Fedwire  funds  &  NSS 

99.6 

101.8 

980 

103.3 

Fedwire  secunties 

100.1 

100  6 

1060 

104.7 

Noncash  collection 

100.6 

110  9 

118.9 

113.3 

Special  cash 

94  8 

^1  9 

n  a 

n.a.  -  Not  applicable 


'  These  imputed  expenses,  such  as  taxes  that 
would  have  been  paid,  and  the  return  on  equitv  that 
would  have  to  be  earned  had  the  services  been 
furnished  by  a  private  business  firm,  are  referred  to 
as  the  private-sector  adjustment  factor  IPS.\F).  The 
ten-vear  recoverv  rate  is  based  upon  the  pro  forma 


income  statements  for  Federal  Reserve  Banks' 
priced  services  published  in  the  Board's  Annual 
Report  Beginning  in  2000.  the  PSAF  has  included 
additional  financing  costs  associated  with  pension 
assets  attributable  to  priced  services.  This  ten-year 
cost  recovery  rate  has  been  computed  as  if  these 


costs  were  not  included  in  the  PSAF  calculations 
prior  to  2000.  if  these  costs  were  included  in  the 
calculations,  and  assuming  that  the  Reserve  Banks 
would  not  have  made  any  contemporaneous  cost  or 
revenue  adjustments,  the  10-year  recovery  rate 
would  be  97.8  percent. 
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1.  2003  Estimated  Performance — In 

2003.  the  Reserve  Banks  estimate  that 
they  will  recover  85.6  percent  of  the 
costs  of  providing  priced  services, 
compared  with  the  budgeted  recovery 
rate  of  93.7  percent.  The  Reserve  Banks 
do  not  expect  to  recover  fully  actual  and 
imputed  expenses,  incurring  an  overall 
net  loss  of  $44. 4  million,  which  is  S87.3 
million  less  than  the  budgeted  net 
income  of  S42.9  million.  This  shortfall 
is  largely  driven  by  lower-than-expected 
net  income  from  clearing  balances 
(NICB)  and  increased  pension  costs,  as 
well  as  lower-than-expected  check 
service  revenues  and  one-time  costs 
associated  with  check  restructuring. ^ 

Two  primary  factors  are  contributing 
to  the  check  services  underrecovery. 
First,  higher-than-anticipated  volume 
declines,  as  well  as  a  shift  by  customers 
to  lower  priced  check  products  as  a 
result  of  low^  interest  rates,  ha\e  resulted 
in  check  service  operating  revenues  in 
2003  running  S26.9  million  below 
budget.  The  Federal  Reserve  Svstem's 
recent  retail  payments  research,  along 
with  more  recent  anecdotal  information 
from  the  industry,  indicates  that  check 
use  in  the  United  States  is  continuing  to 
decline, '  The  deterioration  in  the 
Reserve  Banks'  check  volume  is 
consistent  with  this  nationwide  trend. 
Second,  while  the  Reserve  Banks  have 
reduced  operating  costs  in  response  to 
the  volume  declines,  one-time  costs 
associated  with  the  check  restructuring 
initiative  have  contributed  to 
significantly  lower-than-budgeted  check 
service  cost  recovery, 

2.  2004  ProjectPii  Performance — For 

2004.  the  Reserve  Banks  project  a  priced 
ser\'ices  cost  recoverv  rate  of  93.6 


-The  Reserve  Banks   check  restructuring 
initiative  will  reduce  Federal  Reserve  check 
processing  lucaiions  from  45  to  32  sites  and  will 
streamline  che(.k  adiustments  bv  2004  (See  httpJ 
'www  frbsen'ices  org/Retad/pdf'CheckRestructure- 
C.ustowprLetterpdf  ) 

'  See  Gerdes,  Geoffrey  R  and  lack  K  Walton  II, 
The  Use  of  Checks  and  Other  .Noncash  Payment 
Instruments  in  the  United  States,"  Federal  Reserve 
Bulletin,  .August  2002,  pp   360-374   (See  http:// 
www  federalreserve.gov/pubs/buUetin/default. htm.) 


percent,  with  net  income  of  $48.2 
million,  as  compared  to  target  net 
income  of  $112.4  million.  The  primary- 
factors  affecting  2004  cost  recovery  are 
the  one-time  costs  associated  with 
planned  and  potential  further 
restructuring  of  the  Reserve  Banks' 
check  operations  and  the  continued 
decline  in  check  volume. 

The  primary  risks  to  the  Reser\'e 
Banks'  ability  to  achieve  their  budget 
targets  are  greater-than-expected  costs 
associated  with  the  restructurmg 
initiative  and  a  steeper  decline  in  the 
Reserve  Banks'  check  volume  than  the 
projected  8.9  percent  decrease. 
Additionally,  the  Check  Clearing  for  the 
21st  Centur}'  Act  (Check  21)  presents 
risk  to  existing  volumes,  pricing,  and 
product  strategies.  To  address  the 
continuing  decline  in  check  volumes, 
the  Reserve  Banks  will  continue  to 
implement  a  business  and  operational 
strategy  that  will  improve  efficiency, 
reduce  excess  capacity  and  other  costs, 
and  position  the  service  to  achieve  its 
financial  and  payment  system  objectives 
over  the  long  term. 

3.  2004  Pricing— The  following 
summarizes  the  Reserve  Banks"  changes 
in  fee  structures  and  levels  for  priced 
services  in  2004,  along  with  an 
indication  of  overall  experience  with 
prices  in  each  service  line  since  1996:'' 

Check 


•  The  Reserve  Banks  will  raise  fees 
for  forward-collection  check  products 
5,8  percent,  return  check  products  6.1 
percent,  and  payor  bank  check  products 
0.7  percent  compared  with  January  2003 
fees. 

•  The  price  fndex  for  the  check 
service  has  increased  about  37  percent 
since  1996. 


•*  Data  elements  used  in  calculating  the  price 
index  for  2002  and  prior  years  include  explicit  fee 
revenue  from  priced  services  and  volumes 
associated  with  those  services.  For  2003  and  2004, 
the  year-over-year  percentage  changes  are  based  on 
comparisons  of  the  2002  results,  2003  estimates, 
and  2004  projections. 


FedACH 

•  The  Reserve  Banks  will  reduce  the 
input  file  processing  fee  from  55,00  to 
S3. 75,  and  will  retain  all  other  fees  at 
their  current  levels. 

•  The  price  index  for  the  Fed.^CH 
service  has  decreased  about  66  percent 
since  1996. 

Fedwire  Funds  and  National  Settlement 

•  The  Reserve  Banks  will  retain  fees 
at  their  current  levels. 

•  The  price  index  for  the  Fedwire 
funds  and  national  settlement  service 
has  decreased  about  62  percent  since 
1996, 

Fedwire  Securities 

•  The  Reserve  Banks  will  reduce  the 
on-line  transfer  origination  and  receipt 
fee  from  $0.40  to  SO. 32  and  will  reduce 
the  claim  adjustment  fee  from  SO. 38  to 
SO. 30  The  Reserve  Banks  will  increase 
the  off-line  surcharge  from  S25  to  S28 
and  will  increase  the  joint  custody 
surcharge  from  S22  to  $30.  The  Reserve 
Banks  will  retain  all  other  fees  at  their 
current  levels. 

•  The  price  index  for  the  Fedwire 
securities  service  has  decreased  about 
39  percent  since  1996, 

4,  2003  Price  Index— Figure  1 
compares  indices  of  fees  for  the  Federal 
Reserve's  priced  services  with  the  GDP 
price  deflator.  Since  1995.  the  price 
index  for  all  priced  services  has 
increased  a  total  of  about  3.6  percent. 
The  price  index  for  electronic  payment 
services  (FedACH,  Fedwire  funds  and 
national  settlement.  Fedwire  securities, 
and  electronic  check  products),  as  well 
as  electronic  access  to  Federal  Reserve 
Banks'  priced  services,  is  projected  to 
decrease  1,2  percent  in  2004.  The  price 
index  for  paper-based  payment  services 
Jcheck  and  noncash  collection)  is 
expected  to  increase  about  5.9  percent 
in  2004.  Compared  with  the  price  index 
for  2003.  the  price  index  for  all  Federal 
Reserve  Bank  priced  services  is 
projected  to  increase  approximately  3.9 
percent  in  2004, 
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FIGURE  1 
PRICE  INDICES  FOR  FEDER\E  RESERVE  PRICED  SERVICES 


^  ^  .^  #' 


B.  Earnings  Credits  on  Clearimj 
Balances — The  Board  has  appro\f'd 
changing  the  rate  used  in  calculating 
earnings  credits  on  clearing  balances 
from  the  federal  funds  rate  to  90  percent 
of  the  three-month  Treasury  bill  rate, 
effective  lanuary  8.  2004.  The  "marginal 
reserve  requirement"  adjustment  in  the 
earnings  credit  calculation  will  continue 
to  be  made  using  the  federal  funds  rate. 

Clearing  balances  were  introduced  in 
1981,  as  a  part  of  the  Board's 
implementation  of  the  Monetarv'  Control 
Act.  to  facditate  the  access  to  Federal 
Reserve  priced  services  by  institutions 
that  either  did  not  have  an  account  at  a 
Reserve  Bank  or  did  not  have  a 
sufficient  required  reserve  balance  to 
support  the  settlement  of  their  pavment 
transactions.  Reserve  Banks  have 
calculated  earnings  credits  based  on  the 
effective  federal  funds  rate  since  the 
inception  of  the  clearing  balance 
program  over  twenty  years  ago.  Earnings 
credits  can  be  used  only  to  offset 
charges  for  priced  services,  are 
calculated  monthlv.  and  expire  if  not 
used  within  one  vear,'' 


''  A  band  is  established  around  the  contracted 
clearing  balance  to  determine  the  maximum  balance 
on  which  credits  are  earned  as  well  as  any 
deficiency  charges.  The  clearing  balance  allowance 
IS  2  percent  of  the  contracted  amount,  or  S25.000. 
whichever  is  greater.  Earnings  credits  are  based  on 


The  most  common  practice  at  private- 
sector  correspondent  banks  is  to 
calculate  earnings  credits  on 
compensating  balances  using  a  rate 
discounted  from  the  lagged  three-month 
Treasurv'  bill  rate.  Discounts  are 
expressed  either  as  a  percentage 
reduction  or  a  level  fbasis-point] 
reduction  from  the  base  rate.  Even  so. 
almost  one-quarter  of  large 
correspondent  banks  no  longer 
explicitly  tie  the  earnings  credit  rate  to 
an  external  benchmark.  Correspondent 
banks  generally  do  not  establish 
required  compensating  balance  levels 
and  they  generallv  do  not  allo\v  earning 
credits  to  accumulate  to  future  months, 
like  the  Federal  Reser\'e.'  Earnings 
credits  on  balances  held  at 
correspondent  banks  generally  must  be 
used  in  the  month  earned. 

Under  current  procedures,  the 
earnings  credits  on  clearing  balances 
held  at  the  Federal  Reserve  are  based  on 


the  period-average  balance  maintained  up  to  a 
maximtim  of  the  contracted  amount  plus  the 
clearing  balance  allowance.  Deficiency  charges 
apply  when  the  average  balance  falls  below  the 
contracted  amount  less  the  allowance,  although 
credits  are  still  earned  on  the  average  maintained 
balance. 

^  A  minimum  balance  may  be  established  in 
specific  cases,  depending  on  the  creditworthiness  of 
the  customer. 


the  average  effective  federal  funds  rate, 
the  average  clearing  balance  maintained, 
the  imputed  reserve  requirement 
adjustment,  and  the  marginal  reserve 
requirement.  These  two  adjustments  are 
applied  so  that  the  return  on  clearing 
balances  at  the  Federal  Reserve  is 
comparable  to  what  the  depository 
institution  would  have  earned  had  it 
maintained  the  same  balance  at  a 
private-sector  correspondent.^ 


"The  "imputed  reserve  requirement"  adjustment 
is  made  because  a  private-sector  correspondent 
would  be  required  to  hold  reserv-es  against  the 
respondents  balance  with  it.  As  a  result,  the 
correspondent  would  reduce  »he  balance  on  which 
it  would  base  earnings  credits  for  the  respondent 
because  it  would  be  required  to  hold  a  portion, 
determined  by  its  marginal  reserve  ratio,  in  the  form 
of  non-interest-bearing  reserves  For  example,  if  a 
depository  institution  held  $1  million  in  clearing 
balances  with  correspondent  bank  and  the 
correspondent  had  a  marginal  reserve  ratio  of  10 
percent,  then  the  correspondent  bank  would  be 
required  to  hold  $100,000  in  reserves,  and  it  would 
grant  credits  to  the  respondent  based  on  90  percent 
of  the  balance,  or  $900,000  This  adjustment 
imputes  a  marginal  reserve  ratio  of  10  percent  to  the 
Reserve  Bank 

The  "marginal  reserve  requirement"  adjustment 
accounts  for  the  fact  that  the  respondent  can  deduct 
balances  maintamed  at  a  correspondent,  but  not  the 
Federal  Reserve,  from  its  reservable  liabilities.  This 
reduction  has  value  to  the  respondent  when  it  frees 
up  balances  that  can  be  invested  in  interest-bearing 
instruments,  such  as  a  federal  funds.  For  example. 
a  respondent  placing  SI  million  with  a 

Continued 
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By  using  the  federal  funds  rate,  the 
Reserve  Banks  are  calculating  earnings 
credits  using  a  rate  that  is  higher  than 
typical  market  practice,  The  Reserve 
Banks  could  better  align  their  rates  with 
those  of  the  marketplace  and  lower  their 
cost  of  clearing  balances,  which  must  be 
recovered  via  fees,  by  changing  to  a 
Treasury-bill-based  rate.  The  Board  has 
approved  that  the  earnings  credit  rate  be 
changed  to  90  percent  of  a  rolling  13- 
week  average  of  the  annualized  coupon 
equivalent  yield  of  three-month 
Treasury  bills  in  the  secondary  market 


to  better  align  Federal  Reserve  policy 
with  market  practice. 

The  Board  also  approved  changing  its 
policy  on  the  frequency  with  which 
depositorv'  institutions  can  change  their 
contracted  clearing  balances.  The  new 
policy  will  permit  changes  more 
frequently,  as  often  as  each  maintenance 
period.  I'nder  this  new  policy,  any 
change  would  .still  need  to  be  made 
before  the  beginning  of  the  reserve 
maintenance  period  to  which  it  applies. 
Advance  agreement  on  the  amount  of 
the  contracted  balance  ensures  that 


variations  in  contracted  clearing 
balances  are  not  a  source  of  uncertainty 
for  the  conduct  of  open  market 
operations  during  a  reserve  maintenance 
period.  Depository  institutions,  through 
the  Reserve  Banks,  have  expressed 
interest  over  the  years  in  being  able  to 
make  more  frequent  changes  to  their 
contracted  level. 

C.  Check — Table  3  below^  shows  the 
2002,  2003  estimate,  'nd  2004  budgeted 
cost  recovery  performance  for  the  check 
service. 


Table  3 


Check  Pro  Forma  Cost  and  Revenue 

($  millions) 

Performance 

Ye.\r 

1 
Revenue 

2     1 

Total' 

EXPENSE 

3 
Net  income 

(ROE) 
-       [1-2] 

4 

Target 

ROE 

5 
Recovery  rate 

AFTER  target  ROE 

[1/(2+4)1 

2002 

2003  (Esumate) 

2004  (Budget) 

760.9 

744.5 

7^6  1 

751  2 
8058 

^51  I 

9,7 
^1.2 

25  0 

782 
894 
936 

91,7% 
83.2% 
91  9% 

1.  2002  Performance^— The  check 
service  recovered  91  7  percent  of  total 
costs  in  2002,  including  imputed 
expenses,  and  a  portion  of  targeted  ROE. 
which  was  less  than  the  targeted 
recoverv  rate  of  95,5  percent  The 
volume  of  checks  collected  decreased 
1,9  percent  from  2001,  consistent  with 
nationwide  trends  away  from  the  use  of 
paper  checks  and  toward  greater  u,se  of 
electronic  pavment  methods.  Revenue 
fell  from  2001  levels  primarily  due  to 
declining  volume  combined  with  a 
customer  shift  to  lower  priced  products. 
Customer  demand  for  these  lower 
priced  products  grew  and  the  value  of 
premium  priced  accelerated  availability 
products  diminished  as  interest  rates 


correspondent  rather  than  the  Federal  Reserve 
would  free  up  $30,000  if  its  marginal  reserve  ratio 
were  3  percent 

The  formula  used  bv  the  Reserve  Banks  to 
calculate  earnings  credits  can  b*-  expressed  as  e  = 
(b  *  ll-FRR)  •  rl  +  lb  *  (MRR)  '  fl  where  e  is  total 
earnings  credits,  b  is  the  average  clearing  balance 
maintained,  FRR  is  the  .assumed  Reserve  Bank 


declined.  Revenue  was  $44.3  million 
less  than  budget.  Costs  were  Si 3.6 
million  less  than  budget  due  to  local 
cost  reductions,  which  were  largely 
offset  by  lower-than-budgeted  pension 
credits. 

2.  2003  Estimate— Through  August 
2003,  the  check  service  has  recovered 
84,3  percent  of  total  costs,  including 
imputed  expenses,  and  targeted  ROE. 
For  the  full  year,  the  Reserve  Banks  do 
not  expect  to  recover  fully  their  costs  of 
providing  check  services.  .Specifically, 
the  Reserve  Banks  estimate  that  the 
check  service  will  recover  83.2  percent 
of  its  total  cost:?  for  the  full  year 
compared  with  the  budgeted  2003 
recovery  rate  of  92.5  percent,  for  an 


marginal  reserve  ratio  (10  percent),  r  is  the  earnings 
credit  rate  (currently  equal  to  f).  MRR  is  the 
marginal  reserve  ratio  of  the  depository  institution 
holding  the  balance  (either  0  percent,  3  percent,  or 
10  percent)  aad  f  is  the  average  federal  funds  rate 
.\  depository  institution  that  meets  its  reserve 
requirement  entirely  with  vault  cash  is  assigned  a 
marginal  reserve  requirement  of  zero. 


operating  loss  of  $61.2  million,  The 
lower-than-budgeted  recovery  rate  is 
driven  by  lower-than-anticipated  NICB 
and  pension  credits,  which  account  for 
$59.4  million  of  the  financial  shortfall. 
Additional  contributing  factors  include 
costs  of  S39.0  million  associated  with 
the  check  restructuring  and  check 
modernization  initiatives  that  were  not 
included  in  the  original  budget,  and 
less-than-budgeted  operating  revenue  of 
$26.9  million.'*  The  service  revenue 
shortfall  reflects  a  continued  trend  of 
customers  towards  the  use  of  lower 
priced  products,  which  are  more 
attractive  in  a  low  interest  rate 
environment.  The  budget  variances  are 
summarized  in  table  4. 


"The  check  modernization  initiative,  which  is 
largely  completed,  is  comprised  of  four  individual 
projects  to  standardize  the  Reserve  Banks'  hardware 
and  software  platforms  for  c:heck  processing  and 
adjustments,  for  check  imaging  and  archiving,  and 
to  develop  a  Web-based  delivery  platform. 


Federal  Register    Vol,  68,  No,  208    Tuesdav.  October  2R.  200::!    N'nfirps 


61423 


Table  4 


i                    Check  2003  Budget  vs.  2003  Estimate                    1 

1                                      (millions  of  dollars) 

Budget     E 

STIMATF 

Variance 

Operating  rcNcnue                     772.4 

"45  5 

-26.9 

NICE                                              8  6 

-1  0 

-96 

;    Total  revenue                            7S1.0 

i 

"44.5 

-36.5 

';    ChccK  restructunng                      0  0 

•26 

32.6 

!     Check  modcmizjuon                 100.5 

\i<t-<  y 

6.4 

:    Other  operating  costs                665  5 

666  1 

0.6 

Pension  credits                           -41.0 

8  8 

49  8 

Other  imputed  costs                    29.7 

-8.6 

-38.3 

Total  cost                                   "'54." 

805.8 

51.1 

\    Net  Income                                  26.3 

1 

-61.2 

-8-.6 

Target  ROE                                8*^)  4 

89  4 

^ 

Rccoven.  rate                          92  .*=% 

8-'  :°r 

The  volump  nf  checks  handled  by  the 
Reserve  Bdnks  has  declined  (as  shown 
m  table  5  i,  reflecting  the  broader  market 
trend  in  which  the  use  of  checks 
continues  to  decline.  Fonvard-coUection 
check  product  volume  through  August. 


excluding  electronic  fine  sort  volume, 
declined  4.8  percent.''  For  the  full  year 
2003.  the  Reserve  Banks  estimate  that 
forward-collection  volume  will  decline 
4.8  percent,  compared  with  a  budgeted 
decline  of  1.9  percent.  Return  check 


volume  has  increased  0.4  percent 
through  August  2003.  The  Reserve 
Banks,  however,  anticipate  that  retiirn 
check  volume  will  decline  0.2  percent 
for  the  full  year,  compared  with  a 
budgeted  decline  of  3.3  percent. 


Table 


Paper  Check  Prod 

uct  \  olume  Changes 

j 

(pe 

rceni) 

Bl-DGETED 

Ye.ar-to-d.ate  ch.ange 

F5 

TIM  ATED  2003 

2003  CHANGE 

THROUGH  August  2003 

Ui.^SGE 

Total  forward -co!  lection^ 

-1.9 

-48 

-4  8 

Forward-processed 

-2.3 

-4  4 

-4.3 

Fme-sort " 

4.0 

-I^  8 

-12.0 

Returns 

-?  3 

'                I  i) 

-0  2 

'  These  rates  exclude  electronic  fmc-sort  \olumc  including  the  electronic  fine-son  product.  f:ne-son  \ olume 
growth  was  budgeted  to  increase  .^  1  percent  in  20(i^  and  ;?  now  estimated  to  mcrea.sc  "^  8  percent. 


Electronic  check  presentment 

volumes  are  projected  to  decline  for 
full-year  2003,  as  summarized  in  table  6. 
Reserv-e  Banks  provide  paving  banks 
with  electronic  check  data  nr  images  for 


approximately  40  percent  of  the  checks 
they  collect.  Image  volumes  are 
projected  to  increase  8.8  percent  to 
approximately  1.5  billion  check  images, 
which  represent  about  9.8  percent  of  all 


checks  collected  by  the  Reserve  Banks. 
While  the  total  number  of  images 
increased,  the  increase  w-as  below  the 
budgeted  growth  rate  of  14.9  percent. 


'  Two  Reserve  Banks  offer  an  electronic  fine-sort 
product,  which  allows  depository  institutions  to 


exchange  fine-sort  information  electronically 
between  themselves  with  paper  checks  to  follow. 
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Table  6 


Electronic  Check  Product  Share  and  Volume  Changes 


Electronic  Check  Presentmeni' 

Tmn  cation 

No  n -Truncation 
Electroruc  Check  Information 
Images 


Volume  cha.n(jE 

THROUGH 

Ai;CLiST  2003 

(PERCENT) 

-0.6 
0  1 
■08 
-69 


Estimated 

Sh/\re  of  checks 

2003  CHANGE 

COLLECTED 

(PERCENT) 

THROUGH  August  2003 

(percent) 

-1.9 

240 

-1.2 

5.6 

-22 

18.4 

-34 

6,2 

88 

98 

'  ECP  consists  of  tnin.:aied  and  non-trxicalcd  checks    Non-truncaied  checks  include  checks  presented 
through  the  .VCCR  presentment  and  MICR  presentment  plus  products. 


3.  2004  Projection— FoT  2004,  the 
Reserve  Banks  will  focus  largely  on 
opportunities  to  streamline  further 
check  processing  and  adjustment 
activities  across  the  System.  The  multi- 
vear  check  modernization  project  will 
be  largely  completed  by  the  end  of  2003 
and  will  result  in  a  standard  operating 
platform  in  all  remaining  Reserve  Bank 
check  processing  offices.  In  2004,  the 
Reserve  Banks  plan  to  reduce  check 
costs  by  S21.2  million  as  the  check 
modernization  management  and 
implementation  teams  are  phased  out. 
As  the  Reserve  Banks  c;omplete  their 
transitions  to  the  standard  check 
platform,  they  will  reduce  operating 
costs  further.  For  example,  throtigh 
August  2003.  the  Reserve  Banks  have 
reduced  check  operating  costs  Si 3.2 
million  because  of  the  greater 
efficiencies  resulting  from  the  check 
modernization  projects.  In  addition  to 
these  anticipated  cost  savings,  the 
transition  to  a  common  operating 
platform  also  will  enable  the  Reserve 
Banks  to  improve  their  operating 
efficiency  further  by  providing  them 
with  additional  flexibility  to  adjust  their 
check  processing  infrastructure. 

Check  restructuring  allows  the 
Reserve  Banks  to  address  ongoing 
volume  changes  by  reducing  excess 
capacity  across  the  Federal  Reserve 
System,  The  Reserve  Banks  will  begin 
implementing  the  restructuring 
initiative  this  year  and  will  continue  the 
restructuring  through  2004  While  most 


of  the  one-time  costs  for  this  initiative 
will  be  accrued  in  2003,  significant 
costs  also  will  be  incurred  in  2004. 
Check  restructuring  is  expected  to 
improve  Reserve  Bank  cost  effectiveness 
over  the  long  term,  with  the  current 
initiative  reducing  steady-state 
production  costs  by  S60  million  in  2005, 
The  Reser\'e  Banks  will  continue  to 
assess  the  potential  for  further  changes 
to  their  check  processing  infrastructure. 
Given  the  expected  continued  volume 
decline  in  the  interbank  check 
collection  market  and  the  industry's 
excess  processing  capacity,  the  Reserve 
Banks  anticipate  further  changes  to  their 
infrastructure  in  2005.  As  a  result,  the 
Reserve  Banks'  2004  budget  includes 
the  accrual  of  expenses  associated  with 
further  changes  in  their  check 
processing  infrastructure  in  2005,  and 
potential  expenses  for  operational 
changes  related  to  Check  21  in  2004. 
The  Reserve  Banks  are  currently 
developing  products  as  well  as  making 
changes  to  operational  workflows  to 
address  Check  21. 

In  addition  to  the  operational 
initiatives  for  improving  efficiency  and 
reducing  ongoing  costs,  the  Reserve 
Banks  will  modify  the  price  of  selected 
products  in  2004  to  enhance  service 
revenue.  The  Reserve  Banks  will 
increase  certain  fees  to  collect  and 
return  checks  drawn  on  depository 
institutions  that  are  distant  from  Federal 
Reserve  check  processing  offices  to 
reflect  the  Reserve  Banks'  costs  more 


accurately  in  providing  these  products. 
Most  of  the  price  increases  are  targeted 
at  markets  that  have  become 
increasingly  costly  for  the  Reserve 
Banks  to  service.  Depository  institutions 
collecting  checks  drawn  on  and 
returning  checks  to  depository 
institutions  located  in  these  markets 
may  see  a  substantial  increase  in  their 
check  collection  and  return  fees. 

There  is  also  a  significant  effort  in 
2004  to  continue  setting  fees  to  achieve 
greater  pricing  consistency  for  key 
products  across  the  Reserve  Banks.  In 
addition,  a  number  of  high-value 
products  have  been  selected  for 
moderate  price  increases  for  2004.  The 
fee  changes  will  enhance  the  Reserve 
Banks'  ability  to  recover  costs,  while 
maintaining  the  competitiveness  of 
these  products. 

For  2004,  the  Reserve  Banks  are 
targeting  an  overall  price  increase  of  5.2 
percent,  as  shown  in  table  7.  This 
increase  consists  of  a  5.8  percent 
increase  in  forward  check-collection 
fees,  comprised  of  a  6.9  percent  increase 
in  forw-ard  cash  letter  fees  and  a  5.4 
percent  increase  in  per-item  fees.  Fees 
for  return  services  will  increase  by  6.1 
percent,  which  is  composed  of  a  7.5 
percent  increase  in  return  cash  letter 
fees  and  a  5.1  percent  increase  in  per- 
item  fees.  The  average  volume-weighted 
fees  for  payor  bank  services  will 
increase  0.7  percent  compared  with 
current  fees. 
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Table  7 


2004  Fee  Changes 

(percent) 


Product 

Total  check  senice 

Forvsard-collection 

Returns 

Pavor  bank  services 


Fhf  CirwcjF 
5.2 

.^  8 

6  1 


Table  8  below  ^ummdrlze^  ranges  of         and  shows  2004  price  changes  in  bold 
selected  check  fees  for  2003  and  2004.         type. 
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'    Table  8 

Selected  Check  Fees 

Current  fee  r.-vnges 

2004  fee  ranges 

Items: 

(per  item) 

(PER  item) 

Forward-processed 

City 

$0,005  to  0.080 

$0,005  to  0.078 

RCPC 

$0,003  to  0.340 

$0,005  to  0.340     - 

Forward  fine-sort 

- 

Cit> 

$0  005  to  0.021 

$0,005  to  0.018 

RCPC 

$0,005  to  0.036 

$0  005  to  0.036 

Qualified  returned  checks 

Cit> 

$0.08  to  0.80 

$0.08  to  0.80 

RCPC 

$0.10  to  1.10 

SO. 10  to  1.15 

rn 

Raw  returned  checks 

Cit> 

$1.50  to  5,00 

$1.60  to  5.00 

RCPC 

$1.30to5  00 

-      $1.30  to  5.00 

Consolidated  shipment" 

$0,004  to  $0,036 

SO  004  to  SO  036 

Cash  letters 

(per  cash  letter) 

(PER  CASH  LETTER) 

Forward-processed  " 

$2.00  to  37.00 

S1.50to37  00 

Forward  fine-sort 

$6.00  to  14.00     = 

$5.50  to  15.00 

Returned  checks  raw/qualified 

$2.00  to  16.00 

$2  00  to  17.00 

Payor  bank  senices 

(Fixed)         (per  item) 

(Fixed)          (per  item) 

MICR  information 

$5-15         SO.0030-0.0150 

$5-15        $0,0030-0.0150 

Electronic  presentment 

$2-15         SO  0005-0.01 10 

$5-15        $0.0017-0  0110 

Truncation 

$2-7           $0,0020-0.0180 

S5-8          SO.0020-0,0180 

Image  capture 

$2-15         $00020-0.0150 

S2-8          $0.0020-0.0150 

Image  delivery  - 

Varies'       $0.0020-0.0080 

Vanes'      S0()020-0.0070 

Image  archive 

n.a.           $0.0007-0  0060 
n.i            $0.30-5,00 

n.a.          SO.0007-0.0070 

Image  retrieval 

n.a.          $0.30-5.00 

n.a  -  Not  applicable 

'  Per-item  fees  for  consolidated  shipments  include  a  lialf  mill  surcharge  due  to  higher  fuel  costs.  Consolidated 

shipments  arc  shipments  of  checks  on  Check  Relay  by  depositor,  institutions  directly  to  the  paying  bank's  Reserve 

Bank  office 

^  Cash  letter  fees  for  forward-processed  items  transponcd  b>  iJic  Reserve  Banks  include  a  fifty-cent  surcharge  due  to 

higher  fuel  costs 

"  Fixed  fee  vanes  by  media  t>pe. 


4.  2004  Cost  Recoi-PA'— For  2004.  the 
Reserve  Banks  project  that  the  check 
service  will  recover  91.9  percent  of  total 
costs,  including  imputed  expenses,  and 
targeted  ROE.  The  Reserve  Banks  expect 
to  recover  all  direct  and  indirect 
operating  costs  and  all  imputed  costs  of 
providing  check  services,  but  only  a 
portion  of  the  targeted  return  on  equity. 

Total  adjusted  costs  before  taxes  are 
projected  to  decrease  approximately 
S87.1  million,  or  9.1  percent,  from 
estimated  2003  expenses.  The  largest 
factor  contributing  to  the  decline  is  local 
operating  costs,  which  are  expected  to 
decrease  by  S64,9  million,  or  11.4 
percent.  This  decline  reflects  significant 
reductions  in  personnel  costs  and 


partial  year  savings  associated  with 
discontinuing  the  processing  of  checks 
at  thirteen  Federal  Reserve  offices. 
Additional  reductions  include  lower 
check  modernization  expenses  and  the 
consolidation  of  some  local 
administrati\'e  functions  into  national 
support  centers. 

Total  check  revenue  is  projected  to 
increase  S31.6  million,  or  4.2  percent, 
compared  with  the  2003  estimate.  The 
revenue  growth  is  driven  largely  by  a 
S44.6  million  increase  in  NICE.  This 
increase  associated  with  the  change  in 
methodology  to  calculate  imputed 
investment  income  and  payments  of 
earnings  credits  to  depository 
institution  holders  of  clearing  balances. 


Partially  offsetting  this  increase  is  a 
projected  S15.2  million,  or  2.1  percent, 
decline  in  service  revenue.  This  decline 
is  largely  attributable  to  a  projected 
acceleration  of  the  downward  trend  in 
the  Reserve  Banks'  check  volumes.  The 
price  changes  will  partially  offset  the 
effect  of  volume  losses  on  check 
revenue. 

In  2004.  forward-processed  check 
volume  is  projected  to  be  12,8  billion, 
a  decrease  of  8.9  percent  compared  with 
the  2003  estimate.  The  overall  decline  of 
paper  check  volume  in  the  United  States 
is  the  predominant  factor  for  the  loss  of 
forward  volume:  however,  the  Reserve 
Banks  also  are  projecting  volume  losses 
resulting  from  check  restructuring 
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{which  accounts  for  2  percentage  points 
of  that  decline)  and  price  increases. 
Fine-sort  check  volume  is  expected  to 
decline  by  8.1  percent  from  the  2003 
estimate.  Return  volume  is  projected  to 
decrease  by  7.0  perc;ent  compared  with 
the  2003  estimate,  a  somewhat  slower 
rate  than  forward  volume.  The 
difference  in  the  rates  of  decline  for 
forward  and  return  volumes  is  a  result 
of  an  increase  in  the  Reserve  Banks' 
share  of  the  market  for  returned  check 
processing  in  2003  that  is  expected  to 
continue  into  2004. 


The  Reserve  Banks  expect  a  slight 
decrease  in  payor  bank  sen'icc  volumes. 
Electronic  presentment  volume  is 
expected  to  decline  0.8  percent  in  2U04. 
Image  volume  is  projected  to  grow  5.1 
percent  in  2004.  compared  with 
estimated  2003  volumes.  Image  volume 
growth  is  expected  to  be  driven  by  the 
increased  functionality  of  Fedlmage 
services  (for  example,  electronic  access 
to  archived  check  images  using  web 
technology). 

The  Board  believes  that  the  greatest 
risks  to  achieving  the  projected  cost 
recovery  rate  for  the  check  service  are 


volume  declines  and  associated  revenue 
losses  beyond  System  budget 
projections,  and  greater-than-expected 
costs  associated  with  the  check 
restructuring  initiative. 

The  Board  believes  that  the  cost, 
volume.. and  revenue  projections  are 
reasonable  and  has  approved  the  price 
changes  for  the  Reser\'e  Banks'  check 
service. 

D.  Automated  Clearinghouse 
(FedACHh-T able  9  below  shows  the 
2002.  2003  estimate,  and  2004  budgeted 
cost  recovery  performance  for  the 
commercial  FedACH  service. 


Table  9 


F 

edACH  Pro 

Fo 

rma  Cost 

and  Revenue 

Performance 

'. 

(S  mi 

llions) 

1 

2 

3 

4 

5 

Year 

Revenue 

Total 

Net  income 

Target 

Recovery 

EXPENSE 

(ROE) 

ROE 

RATE  AFrKR 

11-21 

TARGET  ROE 

[1/(2+4)] 

2002 

71.8 

62.5 

9.3 

6.5 

104. 1% 

2003  (Estimate) 

68.6 

600 

8.6 

7.5 

1016% 

2004  (Budget) 

74  8 

64  5 

102 

8  9 

101  8% 

1.  2002  Performance — In  2002,  the 
FedACH  service  recovered  104.1 
percent  of  total  costs,  including  imputed 
expenses,  and  targeted  ROE.  compared 
with  a  targeted  recovery  rate  of  101.4 
percent.  The  greater-than-budgeted  cost 
recovery  was  due  mainlv  ♦o  higher-than- 
expected  volume.  The  commercial  ACH 
origination  volume  processed  bv  the 
Reserve  Banks  was  12.1  percent  higher 
than  in  2001.  compared  with  the  7,3 
percent  decrease  reflected  m  the  2002 
budget.  This  reflects  lower-than.- 
expected  volume  shift  to  a  private-sector 
ACH  operator, 

2.  2003  Estimate — The  Reserve  Banks 
estimate  that  the  FedACH  service  will 
recover  101.6  percent  of  total  expenses 
in  2003,  compared  with  the  budgeted 
recovery  rate  of  100.3  percent.  The 
greater-than-budgeted  cost  recoverv  is 
attributable  mainly  to  lower-than- 
expected  information  technologv 
support  costs.  Although  the  Reserve 
Banks  estimate  that  2003  volume  will  be 


13.7  percent  higher  than  in  2002.  they 
estimate  that  revenue  will  be  S3. 2 
million  lower,  primarily  because  of 
price  reductions  that  became  effective 
January  2.  2003.  Through  August  2003. 
the  Reserve  Banks'  FedACH  volume  has 
increased  13.2  percent  over  the  same 
period  in  2002. 

3.  2004  Pricing — The  Reserve  Banks 
project  that  the  FedACH  ser\'ice  will 
recover  101.8  percent  of  its  costs  in 
2004,  including  imputed  expenses,  and 
targeted  ROE.  The  Reserve  Banks  are 
keeping  fees  unchanged  except  for  a 
decrease  in  the  input  file  processing  fee 
from  S5.00  to  S3. 75.  Ceteris  paribus,  the 
lower  per-file  fee  would  reduce  the 
Reser\'e  Banks'  FedACH  revenue  by 
about  S4  million  annually.  The 
budgeted  S6.2  million  increase  in 
revenue  reflects  8.7  percent  growth  in 
anticipated  FedACH  processed 
origination  volume,  increased  electronic 
connection  revenue,  and  increased 
NICB  as  a  result  of  the  Reserve  Banks' 


change  in  the  NICB  computation 
methodology.  The  year-over-year  cost 
increase  is  due  primarily  to  projects 
related  to  FedLinex  for  the  Web  and  to 
the  development  of  new  FedACH 
senices,  including  risk  management 
and  international  ACH  services.  The 
Reserve  Banks  generally  believe  that 
nationwide  ACH  volume  will  grow 
somewhat  faster  than  FedACH  volume 
as  large  depository  institutions  continue 
to  shift  their  volume  to  the  other  ACH 
operator. 

The  Board  believes  that  the  cost, 
volume,  and  revenue  projections  are 
reasonable  and  has  approved  the  price 
changes  for  the  Reser\'e  Banks'  FedACH 
service. 

E.  Fedwire  Funds  and  Xationa! 
Settlement  Service — Table  10  below 
shows  the  2002.  2003  estimate,  and 
2004  budgeted  cost  recovery 
performance  for  the  Fedwire  funds  and 
national  settlement  ser\'ice. 
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Table  10 


Fedwire  Funds  and  National  Settlement  Service  Pro  Forma  Cost  and  Revenue  Performance 

(S  miihons)  


Ye.ar 


1 
Rfvenue 


2002 

2003  (Estimate) 

2004  (Budget) 


58.7 
51  3 
59  5 


1 ,  2002  Performance — The  Fedwire 
funds  and  national  settlement  service 
recovered  99.6  percent  of  total  costs  in 
2002,  including  imputed  expenses,  and 
targeted  ROE.  less  than  the  budgeted 
recovery  rate  of  101.1  percent.  E.xpenses 
for  2002  were  S3. 6  million  more  than 
original  budget  projections,  primarily- 
because  of  unbudgeted  costs  associated 
with  the  FedLine  for  the  Web  project 
and  a  FedLine  for  Windows  write-off. 
Service  revenue  was  S2.6  million  greater 
than  budget. 

2.  2003  Estimatf^-VoT  2003.  the 
Reserve  Banks  estimate  that  the  Fedwire 
funds  and  national  settlement  service 
will  recover  98.0  percent  of  total 
expenses,  including  imputed  expenses, 
and  target  ROE.  compared  with  a 
budgeted  recover}'  rate  of  101.8  percent. 
The  underrecovery  is  attributed 
primarily  to  significantly  lower-than- 
expected  pension  credits.  Funds  transfer 
volume  through  August  2003  has 
increased  9.4  percent  relative  to  the 
same  period  in  2002.  For  the  full  year, 
the  Reserve  Banks  estimate  that  volume 
will  increase  7.3  percent  compared  with 


TOT/i 

EXPENSE 


r/tL 


53.5 
47.0 
50.8 


3 


(ROE) 


5.2 

4.3 
8.7 


5 


2002,  based  on  the  expectation  that 
volume  growth  will  be  flat  for  the 
remainder  of  the  year.  The  Reserve 
Banks  had  originally  projected  zero 
volume  growth  for  2003,  which  was 
based  on  historical  growth  levels 
combined  with  anticipated  losses  of 
volume  to  a  competitor.  This  shifting  of 
volume  to  the  competitor,  however,  did 
not  materialize  and.  in  fact,  the  Reserve 
Banks  gained  market  share  in  2003. 
With  respect  to  the  national  settlement 
service,  the  Reserve  Banks  estimate  that 
2003  volume  will  be  less  than  budget 
due  to  continued  consolidations  among 
check  clearinghouses. 

3,  2004  Pricing — The  Reserve  Banks 
are  keeping  fees  for  the  Fedwire  funds 
and  national  settlement  service 
unchanged  from  2003. 

The  Reserve  Banks  project  that  the 
Fedwire  funds  and  national  settlement 
service  will  recover  103.3  percent  of 
total  costs  in  2004,  including  imputed 
expenses,  and  targeted  ROE.  Total  costs, 
including  imputed  expenses,  and 
targeted  ROE  are  expected  to  increase 
St. 2  million  from  the  2003  estimate 


JET  ROE 

Recovery 

RATE  AFTER 

T.AJIGET  ROE 

[l/(2+4)J 

5.5 

99.6% 

5.4 

98.0% 

68 

103.3% 

because  of  higher  costs  related  to  the 
FedLine  for  the  Web  project,  higher  data 
communications  costs,  and  a  higher 
PSAF.  Funds  transfer  volume  for  2004 
is  expected  to  increase  6.8  percent 
compared  with  the  2003  estimate. 
National  settlement  volume  is  expected 
to  remain  flat.  The  Reserve  Banks 
project  total  revenue  to  increase  by  S8.2 
million  over  the  2003  estimate  primarily 
because  of  continued  strong  volume 
growth,  an  increase  in  NICB  attributable 
to  the  change  in  the  calculation 
methodology,  and  higher  electronic 
access  revenue. 

The  Board  believes  that  the  cost, 
volume,  and  revenue  projections  are 
reasonable  and  has  approved  the  price 
changes  for  the  Reserve  Banks'  Fedwire 
funds  and  national  settlement  service  be 
approved. 

F.  Fedwire  Securities  Serv/cp — Table 
11  below  shows  the  2002,  2003 
estimate,  and  2004  budgeted  cost 
recovery  performance  for  the  Fedwire 
securities  service.^" 


'"The  Resen-p  Banks  provide  transfer  services  for 
securities  issued  bv  the  t'  S  Treasur\'.  federal 
government  agencies,  government-sponsored 
enterprises,  and  certain  mternationai  mstitutions. 
The  pnced  component  of  this  service,  reflected  in 


this  memorandvim.  consists  of  revenues,  expenses, 
and  volumes  associated  with  the  transfer  of  all  non- 
Treasur>'  securities.  For  Treasury  securities,  the 
U.S.  Treasury  assesses  fees  for  the  securities 
transfer  component  of  the  service.  The  Reserve 


Banks  assess  a  fee  for  the  funds  settlement 
component  of  a  Treasu'y  securities  transfer;  this 
component  is  not  treated  as  a  priced  service. 
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Table  1 


Fedwire  Securities  Service  Pro  Forma  Cost  and  Revenue  Performance  "^ 

($  millions) 


Yt-\r 


2002 
!  2003  (Esumale) 
2004  (Budget) 


Rf.VENlE 


2?  8 

21  8 

22  3 


2 
Total 

EXPENSE 


21.5 
!84 

18  4 


Net  income 

(ROE) 

[1-2] 


2.3 
3.4 

3  9 


4 

T.^GET 
ROE 


2.2 

2.2 

2  9 


Reco\er^ 

rate  after 

target  roe 

[1/(2+4)] 

100.1% 
106.0% 

1 04  ^% 


1.  2002  Performancf^-The  Fedwire 
securities  service  recovered  100.1 
percent  of  total  costs  in  2002.  including 
imputed  expenses,  and  targeted  ROE. 
Total  costs  and  service  revenue  for  2002 
were  greater  than  budget  by  Sl.l  million 
and  $1.0  million,  respectivelv. 

2.  2003  Estimate — Through  August 
2003.  the  Fedwire  securities  service 
recovered  107.4  percent  of  total  costs, 
including  imputed  expenses,  and 
targeted  ROE.  For  full-year  2003.  the 
Reserve  Banks  estimate  that  the  Fedwire 
securities  service  will  recover  106.0 
percent  of  total  costs,  compared  with  a 
budgeted  recovery  rate  of  100.6  percent. 
The  overrecovery  is  attributed  primarilv 
to  higher-than-expected  volume  growth. 

Through  .'\ugust  2003,  total  Fedwire 
securities  transfer  volume  has  increased 
23.7  percent  relative  to  the  same  period 
in  2002.'''  For  the  full  year,  the  Reserve 
Banks  estimate  that  total  Fedwdre 
securities  volume  wili  increase  21.9 


percent  from  2002.  compared  with  a 
budgeted  4.3  percent  increase.  The 
significantly  higher-than-expected 
volume  growth  is  due  primarily  to  the 
continued  strength  of  the  residential 
mortgage  financing  market.  The  Reserve 
Banks  expect  that  volume  growth 
experienced  year-to-date  will  level  off  in 
the  remaining  months  of  the  vear. 

3.  2004  Pricing— The  Reserve  Banks 
are  reducing  the  on-line  transfer 
origination  and  receipt  fees  from  SO. 40 
to  SO. 32  and  reducing  the  claim 
adjustment  fee  from  SO. 38  to  S0.30.i^ 
The  Reser\-e  Banks  will  increase  the  off- 
line surcharge  from  525  to  S28  and 
increasing  the  joint  custodv  surcharge 
from  $22  to  S30,  The  Reserve  Banks  will 
retain  all  other  fees  at  their  current 
levels. 

The  Reser\'e  Banks  project  that  the 
Fedwdre  securities  service  will  recover 
104,7  percent  of  costs  in  2004,  including 
imputed  expenses,  and  targeted  ROE. 


Total  costs,  including  imputed 
expenses,  and  targeted  ROE  are 
expected  to  increase  SO. 7  million  from 
the  2003  estimate. 

The  Reserve  Banks  project  that  total 
securities  volume  in  2004  will  increase 
6,8  percent  from  the  2003  estimate. 
Total  revenue  is  projected  to  increase 
slightly  from  the  2003  estimate,  as  the 
expected  decrease  in  revenue  from  price 
reductions  is  offset  by  a  higher  NICE 
attributable  to  the  changes  in 
calculation  methodolog}'. 

The  Board  believes  that  the  cost,    . 
volume,  and  revenue  projections  are 
reasonable  and  has  approved  the  price 
changes  for  the  Reserv-e  Banks'  Fedwire 
securities  service. 

G.  Noncash  Collection— Table  1 2 
below  shows  the  2002,  2003  estimate, 
and  2004  budgeted  cost  recovery 
performance  for  the  noncash  collection 
service. 


Table  12 


Noncash  Collection  Pro  Forma  Cost  and  Revenue  Performance 

(S  millions) 


Year 


1 
Revenue 


2002 

2003  (Estimate) 

2004  (Budget) 


2.3 
18 


2 
Total 

EXPENSE 


1.5 
1.8 

14 


Netinco.me 
(ROE) 

fl-21 


.2 
.5 
4 


T.-«c;et 
ROE 


.2 
.2 

0 


Recovery 

rate  ah'er 

target  roe 

[1 '(2-4)1 

100.6% 

118.9% 

1 1 3  3% 


■ '  Part  of  this  increase  is  due  to  the  full-year  effect 

of  the  addition  of  Ginnie  .Mae  securities  to  the 
Fedwire  Securities  Service,  which  was  completed 
in  March  2002 

"'^In  2002,  the  Reser\p  Banks  implemented  a  new 
automated  claim  adiustraent  feature  for  mortgage- 


backed  securities  The  automated  claim  adjustment 
process  (ACAP)  supports  the  settlement  of  claims 
related  to  failed  securities  transactions,  interim 
accounting  for  securities  with  an  accrual  date 
different  than  the  record  date,  and  repurchase 
agreements   .'\C.\P  allows  participants  to  add 


information  to  transfer  messages  that  the  Fedwire 
securities  service  can  use  to  calculate  cash 
pa^Tnents  owed  to  counterparties  involved  with 
related  transfers. 
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1 .  2002  Performance — The  noncash 
collection  service  recovered  100.6 
percent  of  total  expenses  in  2002, 
including  imputed  e.xpenses,  and 
targeted  ROE,  exceeding  the  budgeted 
recovery  rate  of  94  3  percent  Volume 
for  2002  declined  19.2  percent  from 
2001  levels,  as  expected. 

2.  2003  Estimatf^-ThTough  August 
2003,  the  noncash  collection  service 
recovered  131  5  percent  of  its  costs.  For 
full-year  2003.  the  Reser\e  Banks 
estimate  that  the  noncash  collection 
service  will  recover  118.9  percent  of 
costs,  including  imputed  expenses,  and 
targeted  ROE,  compared  with  the 
budgeted  recoverv  rate  of  110.9  percent. 
This  overrecovery  is  attributed  to 
higher-than-expected  revenues,  as 
volume  has  not  decreased  from  2002  as 
much  as  anticipated.  Noncash  volume 
through  August  has  decreased  13.1 
percent  compared  with  volume  during 
the  same  period  in  2002.  For  the  full 
year,  the  Reserve  Banks  estimate  that 
2003  volume  will  decrease  18.9  percent 


from  2002,  compared  with  a  budgeted 
decline  of  21.0  percent. 

3.  2004  Pricing— The  Reserve  Banks 
are  keeping  fees  for  the  noncash 
collection  service  unchanged  from  2003. 
As  the  number  of  outstanding  physical 
municipal  securities  continues  to 
decline,  the  volume  of  coupons  and 
bonds  presented  for  collection  also  will 
decline.  New  issues  of  bearer  municipal 
securities  effectively  ceased  in  1983 
after  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  removed  tax 
advantages  for  investors.  In  2004,  the 
Reserve  Banks  project  that  the  noncash 
collection  ser\'ice  will  recover  113.3 
percent  of  total  costs,  including  imputed 
expenses,  and  targeted  ROE.  The 
Reserve  Banks  project  that  volume  will 
decrease  18.9  percent  from  the  2003 
estimate. 

The  Board  believes  that  the  cost, 
volume,  and  revenue  projections  are 
reasonable  and  has  approved  the  price 
changes  for  the  Reserve  Banks'  noncash 
collection  service. 

H.  Special  Cash — Special  cash 
services  represent  a  de  minimis  portion 


(less  than  one  tenth  of  one  percent)  of 
overall  priced  services  provided  by  the 
Reserve  Banks  to  depositor*' 
institutions.  In  2002,  special  cash 
services  included  wrapped  coin, 
nonstandard  packaging  of  currency 
orders  and  deposits,  and.  for  part  of  the 
year,  registered  mail  shipments  of 
currency  and  coin.  The  offices  that 
offered  registered  mail  shipments 
discontinued  this  service  in  mid  to  late 
2002.  In  2003,  special  cash  services 
consisted  of  wrapped  coin  for  half  of  the 
year  and  nonstandard  packaging  of 
currency.  The  Helena  office 
discontinued  its  wrapped  coin  service 
in  lune  2003,  and  the  Seventh  District 
will  discontinue  its  nonstandard 
packaging  service  in  December  2003. 
With  the  Helena  office  and  the  Seventh 
District  exiting  these  businesses,  the 
Reserve  Banks  will  not  provide  any 
special  cash  services  in  2004.  Table  13 
below  shows  2002  and  estimated  2003 
cost  recovery  performance  for  special 
cash  services. 


- 

Table 

13 

Special  Cash  Pro 

Forma  Cost  and  Revenue 

($  millions) 

Performance 

Year 

1 

'  Revenue 

1. 

Total 

EXPENSE 

3 

Net  income 

(ROE) 

(1-2) 

4 
Target  ROE 

5 

Recovery 

r.ate  after 

target  roe 

[1/(2+4)1 

2002 

2003  (esumate) 

1401 
0409 

1403 
0485 

-0.003 
-0.076 

0074 
0.084 

94.8% 
71.9% 

1.  2002  Performance — Special  cash 
services  recovered  94.8  percent  of  total 
expenses,  including  imputed  expenses, 
and  targeted  ROE  in  2002.  compared 
with  a  targeted  recovery  rate  of  103.4 
percent.  The  underrecovery  was  due 
primarilv  to  the  Kansas  City  District  and 
the  Helena  office  discontinuing 
registered  mail  shipments  of  currency 
earlier  than  budgeted  in  2002,  but 
continued  to  incur  support  charges 
throughout  the  year. 

2.  2003  Esfimntf^Through  August 
2003.  special  cash  services  has 
recovered  72.1  percent  of  total  expenses, 
including  imputed  expenses,  and 
targeted  ROE.  For  full-year  2003.  the 
Reser\'e  Banks  project  that  special  cash 
services  will  recover  71.9  percent  of 
costs,  compared  with  a  targeted 


recoverv  rate  of  77.3  percent.  Compared 
with  2002,  total  expenses  are  projected 
to  decrease  SO. 9  million,  or  65.6 
percent,  and  revenue  is  expected  to 
decrease  SlO  million,  or  70.5  percent. 
3.  2004  Pricing — There  is  no  special 
cash  service  planned  for  2004,  and  no 
costs  will  be  allocated  to  this  service. 

II.  Private-Sector  Adjustment  Factor 

A.  Background — Each  year,  as 
required  bv  the  Monetan,'  Control  Act  of 
1980.  the  Reserve  Banks  set  fees  for 
priced  services  provided  to  depository 
institutions.  These  fees  are  set  to 
recover,  over  the  long  run,  all  direct  and 
indirect  costs  and  imputed  costs, 
including  financing  costs,  taxes,  and 
certain  other  expenses  that  would  have 
been  incurred,  as  well  as  return  on 


equitv  (profit)  that  would  have  been 
earned,  if  a  private  business  firm 
provided  the  services.  These  imputed 
costs  are  based  on  data  developed  in 
part  from  a  model  comprising 
consolidated  financial  data  for  the 
nation's  fifty  largest  bank  holding 
companies  (BHCs).i '  The  imputed  costs 
and  imputed  profit  are  collectively 
referred  to  as  the  PSAF.  In  a  comparable 
fashion,  investment  income  is  imputed 
and  netted  with  related  direct  costs 
associated  with  clearing  balances  to 
estimate  NICB.!-* 


■  '  The  peer  group  of  the  fifty  largest  bank  holding 
companies  is  selected  based  on  total  deposits. 

'■■  See  companion  notice,  Federal  Reserve  Bank 
Senices.  elsewhere  in  today's  Federal  Register,  on 
the  change  to  the  imputed  investment  income  on 
clearing  balances  method  for  2004  Usmg  the 
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The  method  for  calculating  the 
financing  and  equity  costs  in  the  PSAF 
requires  determining  the  appropriate 
levels  of  debt  and  equity  to  impute  and 
then  applying  the  applicable  financing 
rates.  This  process  requires  developing 
a  pro  forma  priced  services  balance 
sheet  using  actual  Reserve  Bank  assets 
and  liabilities  associated  with  priced 
services  and  imputing  the  remaining 
elements  that  would  exist  if  the  Reserve 
Banks'  priced  services  were  provided  bv 
a  private-sector  business  firm. 

The  amount  of  the  Reserve  Banks' 
assets  that  will  be  used  to  provide 
priced  services  during  the  coming  year 
is  determined  using  Reserve  Bank 
information  on  actual  assets  and 
projected  disposals  and  acquisitions. 
The  priced  portion  of  mixed-use  assets 
is  determined  based  on  the  allocation  of 
the  related  depreciation  expense.  The 
priced  portion  of  actual  Reserve  Bank 
liabilities  consists  of  balances  held  bv 
Reserve  Banks  for  clearing  priced 
services  transactions  (clearing  balances), 
estimated  based  on  historical  data,  and 
other  liabilities  such  as  accounts 
payable  and  accrued  expenses. 

Long-term  debt  is  imputed  onlv  when 
core  clearing  balances  and  long-term 
liabilities  are  not  sufficient  to  fund  long- 
terra  assets  or  if  the  interest  rate  risk 
sensitivity  analysis  indicates  that 
estimated  risk  will  exceed  a  change  in 
cost  recovery  of  more  than  two 
percentage  points. '^  Short-term  debt  is 
imputed  only  when  short-term 
liabilities  and  clearing  balances  not 
used  to  fund  long-term  assets,  together, 
are  not  sufficient  to  fund  short-term 
assets.  Equity  is  imputed  to  meet  the 
FDIC  definition  of  a  well-capitalized 
institution,  which  is  currently  5  percent 
of  total  assets  and  10  percent  of  risk- 
weighted  assets. 

1 .  Financing  Rates — Equity  financing 
rates  are  based  on  the  average  of  the 
return  on  equity  (ROE)  results  of  three 
economic  models  using  data  from  the 
BHC  model. '^  For  simplicity,  given  that 


average  spread  of  35  basis  points  over  the  three- 
month  TreasuTN'  bill  rate,  applied  to  the  clearing 
balance  levels  and  rate  assumptions  used  in  the 
2004  pricing  process,  NICB  is  projected  to  be  S52  7 
million. 

''■A  portion  of  clearing  balances  is  used  as  a 
funding  source  for  priced  services  assets.  Long-term 
assets  are  partially  funded  from  core  clearing 
balances,  currently  $4  billion  Core  clearing 
balances  are  considered  the  portion  of  the  balances 
that  has  remained  stable  over  time  without  regard 
to  the  magnitude  of  actual  clearing  balances.  The 
PSAF  methodology  includes  an  analysis  of  interest 
rate  risk  sensitivity,  which  compares  rate-sensitive 
assets  with  rate-sensitive  liabilities  and  measures 
the  effect  on  cost  recovery  of  a  change  in  interest 
rates  of  up  to  200  basis  points. 

'^The  pre-tax  return  on  equity  (ROE)  is 
determined  using  the  results  of  the  comparable 
accounting  earnings  model  (CAE),  the  discounted 


federal  corporate  tax  rates  are  graduated, 
state  tax  rates  vary,  and  various  credits 
and  deductions  can  apply,  a  specific  tax 
rate  is  not  calculated  for  Reserve  Bank 
priced  services.  Instead,  the  use  of  a  pre- 
tax ROE  captures  imputed  taxes.  The 
resulting  ROE  influences  the  dollar  level 
of  the  PSAF  and  Federal  Reserve  price 
levels  because  this  is  the  return  a 
shareholder  would  expect  in  order  to 
invest  in  a  private  business  firm.  The 
use  of  the  pre-tax  ROE  assumes  TOO 
percent  recovery  of  expenses,  including 
the  targeted  ROE.  The  recommended 
PSAF  is,  therefore,  based  on  a  matching 
of  revenue,";  with  actual  and  imputed 
costs  and  imputed  profits.  Should  the 
pre-tax  earnings  be  less  than  the 
targeted  ROE.  as  projected,  imputed 
expenses  would  be  adjusted  for  the  tax 
savings  associated  with  the  adjusted 
recover}'.  The  imputed  tax  rate  is  the 
median  of  the  rates  paid  by  the  BHCs 
over  the  past  five  years  adjusted  to  the 
extent  that  BHCs  have  invested  in 
municipal  bonds. 

2.  Other  Costs— The  PSAF  also 
includes  the  estimated  priced  services- 
related  expenses  of  the  Board  of 
Governors  and  imputed  sales  taxes 
based  on  Reserve  Bank  expenses.  An 
assessment  for  FDIC  insurance,  when 
required,  is  imputed  based  on  current 
FDIC  rates  and  projected  clearing 
balances  held  with  the  Federal  Reserve. 

B.  Discussion — The  increase  in  the 
2004  PSAF  is  primarily  due  to  a 
significant  increase  in  clearing  balances 
on  which  investments  are  imputed  and 
the  resulting  increase  in  total  assets. 
Because  required  imputed  equity  is 
based  on  five  percent  of  total  assets, 
priced  services  equity  and  cost  of  equity 
increased. 

1.  Asset  Base — The  total  estimated 
cost  of  Federal  Reserve  assets  to  be  used 
in  providing  priced  services  is  reflected 
in  table  14.  Total  assets  have  increased 
Si. 704. 6  million,  or  11.0  percent  from 
2003  Growth  of  51,283.0  million  m 
imputed  investments,  growth  of  $131.8 
million  in  imputed  reserve 
requirements,  which  are  based  on  the 
level  of  clearing  balances,  and  an 
increase  of  S308.4  million  in  cash  items 
in  process  of  collection  explains  the 
majority  of  this  increase.  As  shown  in 
table  15.  the  assets  financed  through  the 
PSAF  have  decreased,  primarilv  due  to 
the  decrease  in  prepaid  pension  costs. 


cash-flow  model  (DCF),  and  the  capital  asset  pricing 
model  (CAPM)  Within  the  CAPM  and  DCF  models, 
the  ROE  is  weighted  based  on  market  capitalization, 
and  within  the  CAE  model,  the  ROE  calculation  is 
equally  weighted  The  results  of  the  three  models 
are  averaged  to  impute  the  PSAF  pre-tax  ROE. 
When  needed,  to  impute  short-  and  long-term  debt, 
the  debt  rates  are  derived  based  on  the  short-term 
debt  and  long-term  debt  elements  in  the  BHC 
model. 


Short-term  assets  funded  v\-ith  short- 
term  payables  and  clearmg  balances 
total  $102.0  million.  This  3T-.ijunt 
represents  a  decrease  of  $..8  million,  or 
1.7  percent,  from  the  short-term  assets 
funded  in  2003,  Long-term  assets 
funded  with  long-term  liabilities, 
equity,  and  core  clearing  balances  are 
projected  to  total  $1,520.6  million.  This 
amount  represents  a  decrease  of  $16.8 
million,  or  1.1  percent,  from  the  long- 
term  assets  funded  in  2003.  A  decrease 
of  $17.8  million  in  prepaid  pension 
costs  explains  the  majority  of  the 
decrease.  The  decrease  of  $15,0  million 
in  furniture  and  equipment  is  offset  by 
an  increase  in  bank  premises  and 
leasehold  improvements  and  long-term 
prepayments  of  $3,9  million  and  $12.1 
million,  respectively. 

2.  Debt  and  Equity  Costs  and  Taxes — 
As  previously  mentioned,  core  clearing 
balances  are  available  as  a  funding 
source  for  priced  ser\'ices  assets.  "Table 
15  shows  that  $407.2  million  in  clearing 
balances  are  used  to  fund  priced 
services  assets  in  2004.  The  interest  rate 
sensitivity  analysis  in  table  16  indicates 
that  the  ratio  of  rate-sensitive  assets  to 
rate-sensitive  liabilities  and  the  effect  on 
cost  recovery  of  an  increase  in  interest 
rates  of  200  basis  points  produces  a 
decrease  in  cost  recovery  of  1.3 
percentage  points.  The  established 
threshold  for  change  to  cost  recovery  is 
two  percentage  points;  therefore, 
interest  rate  risk  associated  with  using 
these  balances  is  within  acceptable 
levels  and  no  long-term  debt  is  imputed. 

Table  17  shows  the  imputed  PSAF 
elements,  the  pre-tax  ROE,  and  other 
required  PSAF  recoveries  for  2003  and 
proposed  for  2004.  The  significant 
increase  in  clearing  balances  from 
which  the  investments  are  imputed 
increases  total  assets.  An  increase  in 
total  assets,  and  the  resulting  increase  in 
imputed  equity,  increases  targeted  ROE 
Although  the  pre-tax  ROE  rate 
decreased  from  19.4  percent  for  2003  to 
18.6  percent  for  2004.  with  increased 
imputed  equity,  the  pre-tax  ROE 
increased  $9.6  million.  As  indicated 
previously,  the  pre-tax  ROE  is 
calculated  using  the  combined  results  of 
three  models.  The  effective  tax  rate  used 
in  2004  also  decreased  to  29.8  percent 
from  30.4  percent  in  2003.  Sales  taxes 
decreased  $2.8  million  from  $14.8 
million  in  2003  to  $12.0  million  in 
2004.  Offsetting  this  is  a  $1.2  million 
increase  in  Board  of  Governors 
expenses. 

3.  Capital  Adequacy  and  FDIC 
Assessment — As  shown  in  table  14,  the 
amount  of  equity  imputed  for  the 
proposed  2004  PSAF  is  $860.8  million. 
an  increase  of  $85.2  million  from 
imputed  equity  of  $775.6  million  in 
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2003.  As  noted  above,  equity  is  based  on 

,')  percfMit  of  tutal  assets,  as  required  hv 
the  FDIC  for  a  \vell-c:apitalizpd 
institution  in  its  definition  for  purpdse.s 
of  assessing  insurance  premiums.  In 
both  2004  and  200.'?.  the  capital  to  risk- 
weighted  asset  ratio  and  the  capital  to 
total  assets  ratio  both  exceed  regulatorv 
guidelines.  As  a  result,  no  FDK. 
assessment  is  imputed  tor  either  vear 

III.  Analysis  of  Competitive  Effect 

All  operational  and  legal  changes 
(  onsidered  bv  the  Board  that  haxe  a 
substantial  effect  on  payments  svstem 
participants  are  subject  to  the 
competitive  impact  analysis  described 
m  the  March  1990  policy  statement. 
The  Federal  Reserve  in  the  Payments 
Svstem."  '"  Under  this  policy,  the  Board 


■  Federal  Reserve  Regulatory  Service  (FRRS)  9- 


1558. 


assesses  whether  the  change  would  have 
a  direct  and  material  adverse  effect  on 
the  ability  of  other  service  providers  to 
(  umpete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  powers  or 
constraints  or  because  of  a  dominant 
market  position  deriving  from  such  legal 
differences.  If  the  change  creates  such 
an  effect,  the  Board  must  further 
evaluate  the  change  to  assess  whether 
its  benefits  "such  as  contributions  to 
payment  system  efficiency,  payment 
svstem  integrity,  or  other  Board 
objectives — can  be  retained  while 
minimizing  the  adverse  effect  on 
competition. 

The  2004  fees  result  in  a  projected 
ROE  less  than  the  target  established 
using  a  model  that  is  based  on  the 
consolidated  results  over  time  of  the 
largest  fifty  BHCs.  To  the  extent  that 


these  BHCs  expect  a  mature  declming 
business,  such  as  check  processing,  to 
have  the  same  ROE  as  the  organization 
as  a  whole,  the  Reserve  Banks'  failure  to 
set  fees  to  achieve  the  target  ROE  could 
adversely  affect  the  ability  of  other 
service  providers  to  compete  with  the 
Reserve  Banks.  Based  upon  discussions 
with  the  industry  and  other  anecdotal 
information,  the  Board  does  not  believe 
that  BHCs  have  such  an  expectation. 
Moreover,  given  the  current  market 
environment,  greater  fee  increases  are 
not  likely  to  improve  the  Reserve  Banks' 
cost  recovery  materially  and  might  even 
reduce  the  revenue  that  the  Reserve 
Banks  receive  as  depository  institutions 
86ek  lower  cost  alternatives.  Overall,  the 
Board  believes  that  the  fee  changes  and 
the  changes  to  earnings  credits  on 
clearing  balances  are  reasonable. 

BILLING  CODE  6210-CI1-P 
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Table  14 

Comparison  of  Pro  Forma  Balance  Sheets 
for  Federal  Reser\e  Pnced  Ser\ices 
(millions  of  dollars  -  averaue  for  vear) 
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Short-term  assets 

Imputed  reserve  requirement  on 

clearing  balances 
Receivables 
Materials  and  supplies 
Prepaid  expenses 
Items  m  process  of  collection 

Total  short-term  assets 

Imputed  investments 

Long-term  assets 

Premises' 

Furniture  and  equipment 

Leasehold  improvements  and 

long-term  prepavments 
Prepaid  pension  costs 

Total  long-term  assets 

Total  assets 

Short-term  liabilities^ 

Clearing  balances  and  balances  arising 

from  early  credit  of  uncollected  items 
Deferred  credit  items 
Shon-term  payables 

Total  short-term  liabilities 

Long-term  liabilities' 

Postemploymentyretirement  benefits 

Total  liabilities 

Equity 

Total  liabilities  and  equity 


2004 


2003 


S   l.i~^6 

5 

i.043  8 

"4  ■} 

77.4 

2  5 

3  0 

25  4 

2~  4 

4.244  7   ' 

1,  W  ^  f>  > 

5,522  3 

5,083  9 

S  10, 1  72  9 

5 

8  880  0 

43^ :' 

42  Q  S 

173.3 

188  3 

95  4 

s  ^  .-5 

8182 
1,520  6 

835  0 

1.53''  4 

$17,215  8 

S ' 

15,^1  ;  2 

$11.88"  1 
4.1  13  3 
617_ 

16.062  1 


292.9 

16. ^5^=  0 

860  8 


SIO.^CS  > 
3. 865  4 


7^0 


14,450.9 


284  7 


14.:'35  6 
"~5  6 


Sr.215  8 


$1^   ^: 


'    Includes  allocations  cf  Board  of  Gove-nors'  assets  to  wired  services  "f  S;  "  mi!!:cn  for  20'"-4  and  S  '■.  '  milhcm  for  rO03. 


No  debi  ;s  impuled  becaase  ;;eann£  baJarces  are  u,sec  as  a-  ivarahU  .Kin^Lip  source 
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Table  15 

Portion  of  Clearing  Balances  used 

to  Fund  Priced  Services  .A.ssets 

(millions  of  dollars) 


Short-term  asset  financing 
Short-term  assets  to  be  financed: 

Receivables 

Materials  and  supplies 

Prepaid  expenses 
Total  short-term  assets  to  be  financed 


2004 


$74,0 

2.6 

25.4 


$102.0 


2003 


$  77.4 

3.0 

23.4 

$103  8 


Short-term  funding  sources 
Short-term  payables 

Portion  of  short-term  assets  funded  with 
clearing  balances' 

B.  Long-term  asset  financing 

Long-term  assets  to  be  financed; 

Premises 

Furniture  and  equipment 

Leasehold  improvements  and  iong-tern 
Prepayments 

Prepaid  pension  costs 
Total  long-term  assets  to  be  financed 

Long-term  funding  sources 

Postemployment  retirement  beneft« 

Imputed  equity" 
Total  long-term  fijnding  sources 

Portion  of  long-term  assets  funded  with 
core  clearing  balances*' 

C.  Total  clearing  balances  used  for  funding 

priced-services  assets 


77.0 


$433.7 
173.3 

954 

818 : 

$1,520.6 


292  9 

860  8 

$1,153  7 


S  40  3 


S3  66  9 


$4072 


$429,8 
1883 

83.3 

836.0 

$1,5374 


284,7 

7756 

$1,060.3 


S26  8 


$477  1 


$503  9 


^  Cleanrig  balance?  shown  on  table  1 4  are  available  for  funding  pnced-services  asset'    Using  these  ba'ance's  reduces  the  amount  available  for 
investment  for  the  net  income  on  clear.ng  lalance.";  caiculatuir.    I,one-!erm  a.ssets  are  funded  with,  long-term  liabihties  and  with  core  cleanng  ba.ances; 
a  total  of  $4  billion  m  baiances  is  available  for  this  purpose    Sh-'iri-icrrr.  as,^eL«  arc  furded  wr..h  clearing  balances  not  used  to  fund  long-term  assets    No 
short-  or  long-term  debt  is  imputed 


"'  See  table  IT  for  calculation  of  required  imputed  ev:u!t\  amour: 
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Table  16 
2004  Interest  Rate  Sensitivity  .\nal>S!s"  (miliioni  ol'dc!iar>.t 


Assets 

Imputed  reserve  requirement  on  clearing  balances 
Imputed  investment? 

Receivables  ^ 

Materials  and  supplies 

Prepaid  expenses 

Items  in  process  of  collection^' 
Long-term  assets 

Total  assets 

Liabilities 

Clearing  balances  and  balances  ansing  from 
early  credit  of  uncollected  items'" 
Deferred  credit  items 
Short-term  payables 
Long-term  liabilities 
Total  liabilities 

Rate  change  results 

.Asset  %  icld 

Liabilitv  cost 

Effect  of  ':08  basis  point  decrease  or  20''  basis  point  increase 

2004  budgeted  revenue 
Effect  ot  change 
Rc\cnuc  adjusted  for  effect  of  ;.nterest  rate  cha.nge 

2004  budgeted  total  expenses 
2004  budgeted  urget  ROE 

Tax  effect  of  iniere.st  rate  change  (S  change  x  29  8%) 
Total  recover)  am.ounis 

Recovers  rate  before  interest  rate  change 

Reco\erv-  rate  after  interest  rate  change 

Effect  of  interest  rate  change  on  cost  recovery'* 


Rate 
sensitive 

Rate 
insensitive 

^    $1,175.6 

74.0 
26 

2  ■^  4 

4,113.3 

1,520  6 

Total 

SIC. 1729 
131.4 

SI  .175 6 

S!r:.]-'2.9 

74.0 

2.6 

2-^4 
4  244  ' 

1,5206 

S10..^04  ? 

S6.0]I  5 

SI ".2: 5  8 

S9.7i0  8 


"iw  7 


s:,]76  ^ 

4.i  1~  - 

61.7 

292.9 


108  basis  point 
decrease 
in  rates" 


Si;.^87  1 

4,1133 

617 

292.9 

"S 16. .-55  0 


200  basis  point 
increase 
in  rates 


$(77  3) 

i96  1) 


$143  3 


S    IS  8 

1S8 

$953  3 

SC 

l^o^ 

<;., 
1 

\f?  9) 

S^ ' 

'  ~   A 

Ji86.3 

886  3 

112.4 

1124 

5  6 

(50) 

Si, 004  3 

$99?  7 

93  6% 

93  6% 

94.9% 

92.3% 

13% 

-13% 

C'-^-.-XT  'a:c  ^e^.J.:::v£ 

•  ^s:- 

CL'-  a.-i; 

5ve  r>te-  .'tdr.ci  'c 

Just 

L^me-s  Dnor  to 

■  The  intereji  rate  sensitivity  analysis  evaluates  the  level  c'' inhere?-,  -^'c  nsj,  ^rts-ented  b-.  :h^  J.t!erenct  ■rc--^-: 
liabilities    The  analvsis  renews  the  ratic  of  ralt-ser^::   ■?  s.?4«-t5  ■-  -sti. -'er,sitive  iiabiliLc?  ?.nd  the  eHec 
decrease  in  interest  rales  uf  up  to  200  basis  t^omt.'^ 

'■  The  amcxjnt  oesigr.aled  rale  sensitive  represent.',  the  amour:  .-;  ^asr  :terr«  ,-,  prices?  l''  ;e'.e>;'.;er.  t.ia:  h 
collection 

The  amounl  designated  rale  insensitive  represents  rearing  hala.nces  cri  unich  ea.tiings  .-ecits  are  toi  psi2 
^'  The  reduction  is  lin?iled  to  the  Treaiurx  bili  rate  assumed  in  the  2:'(i-4  MC3  cf  ;  C  8  percent  based  ;n  :0'j">  rates 

"  The  effect  of  a  rotertiai  c-jjnge  in  rales  is  ,ess  'han  a  :  re-.enuec  :^.■:^•  .har.ee  ir,  co.'?,  -eccse-.    ■-c-e;ofe,  nc  long-term  debt  is  imputed  for 
2004. 
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Table  17 

Derivaiion  of  the  2004  and  2003  PSAF 

(millions  of  dollars) 


2004 


A    Imputed  elements 
Short-term  debt" 


.28 


Long-tenn  debt 

Equity 

Total  assets  from  table  1 4 
Required  capital  ratio*^ 

Total  equity 

B    Cost  of  capital 

1.  Financmg  rates/'costs 
Short-term  debt 
Long-term  debt 
Pre-tax  return  on  equity 


2003 


S    0  0 
$00 


$1712158 

5% 


$  00 

$  00 

$15,511  2 

5% 

.30 


2    Elements  of  capital  costs 
Short-term  debt 
Long-tenn  debt 
Equity 


C    Other  required  PS.^  recoveries 
Sales  taxes 
Federal  Deposit  Insurance 

assessment 
Board  of  Governors  expenses 

D    Total  PSAP  recoveries 

As  a  percent  of  assets 


S860  8 


N/A 

N/A 
18  6% 


$775  6 


N/A 

N/A 

19.4% 


$860  8  X       18.6%  = 


$120 


S    00 
0  0 
160  1      $775  6  X     19  4%- 


As  a  percent  of  expenses 
E.  Tax  rates     -- 


.11 


$160  1 


$148 


:9  8% 


$    0  0 

00 

150  5 

$1505 


00 

76 

196 
$1797 

0.0 
6.4 

21  2 

1.0% 
23. 1% 

$171.7 

1  1% 
22.4% 

30  4% 


^  No  shon-term  dtbt  is  imputed  becau«  cleanng  balances  are  u<«d  a^  a  flinding  sourct  for  those  assets  that  are  not  funded  with  short-term 
payables 

No  long-term  cebt  is  imputed  because  clearir.g  balances  arc  used  a.s  a  funding  source 
"  Based  on  the  Federal  Deposit  Insurance  Corporation's  definition  of  a  «,ei> -cap-.lalued  institution  for  purposes  of  assessing  insurance  premiums. 
'*  One  componem  of  the  pre-tax  return  on  equity  is  based  or  the  average  after -lax  rate  of  return  on  equity,  adjusted  by  the  effective  lax  rate  to 
yield  the  pre-tax  rale  of  return  on  equity  for  each  bank  holding  compan\  lor  each  year    These  da'^  are  then  averaged  over  five  years  to  yield  the 
pre-tax  return  on  equity  for  use  m  the  PSAF.  The  final  pre-tax  rate  of  return  on  equity  is  determined  averaging  the  result  from  this  component 
(22.3%),  along  with  results  f-om  a  capital  asset  pricing  model  (12  2%).  and  a  discounted  cash  flow  model  (21.3%). 
"  System  2004  b'jdgeted  pnced  serMces  expenses  less  shipping  are  SVS'  }  n-.ilhon 
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Table  18 

Computation  of  2004  Proposed  Capital  Adequacy 

for  Federal  Reserve  Priced  Services 

(millions  of  dollars) 


Imputed  reserve  requirement 
on  clearing  balances 

Imputed  investments: 
Fed  Funds"'^ 

1  -  Year  Treasur>'  note'^ 
Commercial  paper  (3  months)'' 
Short  term  corporate  bond  (.A.a3 
Money  market  mutual  fund'' 
GNMA  mutual  fund"*' 
Total  imputed  investments 

Receivables 

Materials  and  supplies 

Prepaid  expenses 

Items  in  process  of  collection 

Premises 

Furniture  and  equipment 

Leases,  leasehold  improvements 

&  long-term  prepayments 
Prepaid  pension  costs 

Total 


Assets 


'^  6 


Risk 

wemht 


0  n 


Weighted 
assets 


SO  0 


10  2 

-    0.2 

2.0 

5,043  3 

0.0 

0  0 

3.527  3      ' 

1  0 

3  ^2^  3 

30  5 

1.0 

30  5 

1.081  1 

10 

1.081  1 

480,5 

0.2 

96  1 

$10,172.9 

^4  0 

0.2 

148 

2  6 

10 

26 

25  4 

1.0 

:^  4 

4,244  7 

02 

848  9 

433  7 

.     1  0 

433  7 

1  "3  3 

1  0 

173  3  _ 

95  4       ' 

1.0 

95  4 

818  2 

1.0 

818.2 

$17,215.8 

S^.]493 

Imputed  equity  for  2004 
Capital  to  risk-weighted  assets 
Capital  to  total  assets 


S860  8 

12  n°, 
s  no , 


"  The  imputed  investments  are  assumed  to  be  simuar  lo  th.xse  for  which  raie^  a.-^c  .vva';abie  ,«r,  the  Ftaera:  Hc'^c-.c'.  }•:  .5  rcpor.  whi.h  car,  De 
located  al  httpw-wTAfedera_lreser>x£o\_re 

"  The  imputed  mutual  ftjnd  mveslments  are  based  on  \anguard  s  S T  Corporate  Inv.  Pnme  MMF.  and  Fund  Invecc-  Snares  Tjnas  v.r  c-  v-cte 
chosen  based  on  the  investment  strategies  as  anicuialed  in  their  prospectuses     Tnese  furd  returns  can  be  iocatcc  a; 
hnp:,''flaEship4  vanguard  com  VGApphnw  FundsBvFundTvpe^'Bond  Funds 
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AUTOMATED  CLEARLNGHOLSE  FEDACH  FEE  SCHEDULE 
Effective  January  2, 2004.  Bold  indicates  change  from  2(M13  prices. 


Onginauon  (per  item  or  record) 
Items  in  small  files 
Items  in  large  files 
Addenda  record 

Input  file  processing  fee  (per  file): 

Receipt  (per  item  or  record) 
Item 
Addenda  record 

Monthly  fee  (per  routmg  number): 
Account  servicing  fee 
FedACH  settlement' 
Information  extract  file 


FedLine  for  the  Web  return  item/notification  of  change  (NOC)  fee:'* 
Voice  response  return  itemNOC  fee 

Nonelectronic  mputoutput  fee  " 
Tape  input  output 
Paper  output 
Facsimile  retum/"NOC 

Canadian  Cross-border  fee 

Cross-border  item  surcharge''' 

Same-day  recall  of  item  at  recei\ing  gateway  operator 

Same-day  recall  of  item  not  at  recei\ing  gaicwav  operator 

Item  trace 

Microfiche 


Fee 

$0.0030 
$0.0025 
$0.0010 

$3.75 

$0  0025 
$0  0010 


$25.00 
$2000 
$10  00 

$0.50 
$2.00 


$25  00 
$15.00 

$15,00 

$0,039 
$3.50 
$500 
$5  00 
$3,00 


^  Small  files  contain  fewer  than  2.50^  items  and  lare*  files  contain  2,500  or  more  items  These  origination  fees  do  net  appK  to 
Item.";  that  the  Reserve  Eiank^  receive  from  other  operators 

'-'  Receipt  tee^  do  not  apph  to  items  that  tne  Reserve  hanks  send  to  other  operators, 

^  The  acoounl-servncmg  tee  applies  onh,  to  routiny  num/txa-s  i:iat  have  received  or  originated  transactions  that  are  processed  bv 
the  Reserve  Bank.s  Insiituuons  that  receive  only  US,  govemmenl  transactions  or  thai  elect  to  use  another  operator  exclusiveh 
are  not  assessed  the  account-servicing  fee.  | 

^'  The  FedACH  settlement  fee  is  applied  to  air^  routine  iiimtv:  with  activity  duruig  a  month    This  fee  does  not  apph  to  routing 
numbers  that  use  the  Reserve  Barics  for  go-.emmen'  tiar^.sact;cns  only. 

^  "he  fee  includes  Lhe  tran.saction  and  addenua  'ees  m  addition  to  the  channel  fee. 

"  ~he  fee  mc lades  the  transaction  I'ee  m  addition  to  -le  voice-response  fee. 

■^  Tliese  services  are  offered  for  tontingencN  situations  only. 

'''  The  lee  includes  'he  transaction  fee  m  addition  to  the  conversion  fee. 

""^  The  cross-border  Hem  surcharge  is  assesses  m  addition  to  the  standard  item.,  addenda,  and  file-processing  fees. 
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Fedwire  Funds  and  National  Settlement  Sermce  Fee  Schedlt.e 

Effectivt  Jam  \r^  2.  2004 
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Fedwire  Funds  Ser>ice 

Basic  volume-based  transfer  fee  (onginations  and  receipt5) 
Per  transfer  for  the  first  2,500  transfers  per  rnonih 
Per  transfer  for  addmonal  transfers  up  tc  HC-.OOf)  per  month 
Per  transfer  for  c\'ery  transfer  over  80,000  per  month 

Surcharge 

Off-lmc  transfer  originated 

National  Settlement  Service 

Basic 

Settlement  entr\  fee 
Settlement  file  fee 

Surcharge 

Off-line  surcharge 

Minimum  moniiilN  charge  account  maintenance)"'' 

Special  settlement  arrangements"" 
Fee  per  day 


t-ec 

$0.30 
$0  20 

$0,10 


$15,00 


SO  80 

$14  00 

$25.00 

$60  00 

SIOO  on 


'-■  Th:s  mmimun:  monthh  charge  will  oniv  be  asses'>eG  ;f  rolal  setuerr^er;  :-a:ees  Jjiuig  a  <.:uct<13i  month  arc  .esi  thar  S60. 

"  Special  .settlement  arrangements  ase  redv^ire  .'iind^  tran.s'ers  to  etla:  -yfrlemcnt    f-'a-iic:pant5  ir.  arrangements  and  setilerrie-.t 
agents  are  a^so  charged  the  apphcable  Fedwire  funds  transfer  fee  :li  ea.;-  transfer  into  and  out  c:  the  setUement  acco-ur.l 


I 
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Fedwire  Securities  Service  Fee  Schedule 
(No.n-Trlasi;rv  Securities) 

Eftectivt.  Jam  arv  2. 2004.  Boi  n  indk  mes  changf  from  2003  prices. 


Basic  transfer  fee 

Transfer  or  reversal  originated  c  r  rccei\  ed 

Surcharge  ' 

Off-line  transfer  or  reversal  onginatcd  or  rccen  ed 


Monthly  maintenance  fees 

Account  maintenance  (per  account) 
Issues  maintained  (per  issue  per  accoun') 

Claim  adjustment  fee 

Joint  custodv  fee 


Fee 
S0.32 

S28.O0 

$1500 
$0  40 

S0.30 

S30.00 
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Noncash  Collection  Fee  Schedltf 


F.FFKdivt  J\M  \R\  2,2(t04 


Coupon  collection 

Cash  letters  fee 
Coupon  en\  eiopcs 
Return  items 


Fee 

$1300 
$4  50 

S35.UU 


Bond  collecnon  (per  bond): 


.*5 


$55.00 


Plus  actual  shipping  costs 


BILLING  CODE  621 0-01 -C 


Electronic  Connection  Fee  Schedule 

There  are  four  t\-pps  of  electronic. 
connections  thr  )ugh  which  depository 

instituti;)ns  access  the  Reserve  Rnnks 


priced  sen-ire.-  FedLineS.  FedMail®. 

redPhone*>    .ana  computer  interface 
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(mainframe  to  mainframe).-"^'  The 
Reserve  Banks  allocate  costs  and 
revenues  associated  with  these 
electronic  connections  to  the  various 
priced  services. 

In  2004,  the  Reserve  Banks  are 
offering  a  new  bundled  electronic  access 


^^  These  conneetions  md%  also  hv  used  to  access 
luin-pnced  services  provided  by  the  Reserve  Banks. 
No  fee  IS  assessed  if  a  particular  connection  is  used 

onlv  to  act^ess  non-prired  services. 


package  for  a  monthly  fee  of  Si, SO  that 
includes  one  DOS-based  FedLine  dial 
connection  and  one  FedLine  for  the 
Web  institution-level  connection  with 
three  digital  certificates  for  individual 
subscriptions.  This  package  supports 
the  Reserve  Banks'  strategic  direction  of 
moving  to  v\eb-based  electronic  access, 
consistent  with,  and  in  response  to. 
customers'  preferences.  The  Reserve 
Banks  are  increasing  the  monthly  fee  for 


additional  DOS-based  FedLine  dial 
connections  from  $75  to  $100.  This 
increase,  the  first  since  1993,  reflects  the 
cost  of  maintaining  and  updating 
FedLine  connectivity.  The  Reserve 
Banks  are  retaining  the  connection  fees 
for  FedLine  for  the  Web  access  and  the 
other  existing  connection  fees  at  current 
levels. 

BILLING  CODE  6210-01-P 
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Electronic  Connection  Fee  Schedlte 

EFrecTivE  Jam  AR>  2, 2004.  Bold  indicatls  changl  from  2003  prices. 
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FedLine   Access  Package  (monthly) 

Includes       One  Dial  -  DOS-based  Fedl  ine 

One  FcdLine  for  the  Web  Instjrution-le\e! 
Tliree  individual  subscriptions 


S150.0U 


FedLine*  for  the  Web: 

Setup  fee  (one  time) 
Institution-level  fee  (monLhi> ) 
Individual  subscriber  fee  (mor.thJv  j 


$50.00 

$25.00 
$1000 


Additional  Dial  -  DOS-based  FedLine  (month!\ ) 
FedMail*  Fax  (monthly  per  fax  line)" 


SIOO.OO 
SI  5.(10 


Frame  relay  network  ( monthly  i  '" 

Frame  Relay-  Less  than  56  kbps 

Frame  Relay-Computer  Interface  (CI)  @  56  kbps 

Frame  Relay-CI 

Frame  Relav-CI  Tl 


a  256  kbps 


S;  ui'ii  (.(I 
S2,u'K  (»0 
$2.500  00 


Test  and  contingency  options 

CONNFXTION  TYPE 


FedLine  Less  than  56  kbps 

FedLine  Less  than  56  kbps  Spare  Pan  Set 

CI  @  56  kbps 

CI  @  256  kbps 

CITl 


Full  circuit 

Frame 

Redundant 

backup"' 

CONNECTION 

COMPONENT 

ONLY*° 

Set^' 

$500 

$420 

n  a 

na 

na 

SI  55 

$845 

$765 

n.a. 

$1."50 

?1  5S< 

n.a 

$2,230 

$2,010 

aa 

n.a.  -  Not  applicable 


FedMail  Email  i?  a  fret;  cp'uon 


Some  large  CompLiei  liUeriace  Customers  rna\  be  required  lo  ensure  ftat  theu"  contingency  cc  -.ec'ions  to  the  Federal  Reserve 
are  diversel>  routed,  and  the\  wiU  be  expected  to  defray  the  costs  mcurred  by  the  Federal  Key:    c  of  providing  this  network 
diversity    Depending  on  th,e  cost  of  providing  spcciHc  circuits,  oneof  ri\c  tiered  price  pomii  would  apply 

$:5C/S5OC)/Sl.(X)O:'$2.0r)ri/S2.5O0  per  month 

'^  .Applies  to  production  and  test  s\  stems,  or  production  and  .ontinger.cv  .systems,  iha;  are  located  a:  separate  facilities,  including 
another  bank  office  or  a  thjrd-party  contingency  site    "Hiis  option  replicates  ful]  prod'^ction  te>:hno;oe\  and  costs,  onlv  one  set  of 
equipment  components  :s  provided    Prices  showTi  are  tor  full-circuil  backup  onh  located  at  the  vUStomer  sue    Mu/jplc 
customers  sharing  a  single  disaster-recovcr\  connection  at  a  thL'd-pa.nN  provider  require  custom  implem.eniauons. 

Applies  to  production  and  test  systems,  or  frodaciicn  and  contingency  svstems.  that  are  located  at  <cparaie  facibties    The 
institution  uses  a  frame  rela\  link  connection  with  no  ISDN  dial-up  backup    Oilv  one  set  of  equipment  components  is  provided 
Pnces  shown  are  for  frame  connection  onh  located  at  the  customer  site    Multiple  .usto.Tier<  sha.ir.g  a  -irglc  dt^ster  :e..  o\er\ 
connection  a(  a  thirc-part)  provider  require  custom  implementation!^ 


Includes  a  Cisco  router,  a  digital  service  unit,  and  a  hn>.  enc'-^p!^: 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  22,  2003. 
Jennifer  J.  |ohnson. 
Secretary-  of  the  Board. 
[FR  Doc.  03-27123  Filed  10-27-03:  8:45  ami 

BILLING  CODE  6210-01-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Task  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect: 
Cancellation  of  Meeting 

This  notice  announces  the 
cancellation  of  a  previously  announced 
meeting. 

Federal  \'otice  Citation  of  Previous 
Announcement:  September  16,  2003 
(Volume  68.  Number  179)  [Notices) 
[Page  542311  from  the  Federal  Register 
online  via  GPO  Access, 

Previously  Announced  Times  and 
Dates:  8:30  a.m.— 4  p.m.,  November  6, 
2003,  8:30  a.m. -12:30  p.m  ,  November 
7,  2003. 


Change  in  the  Meeting:  This  meeting 
has  been  canceled. 

Contact  Person  for  More  Information: 
R.  Louise  Floyd.  D.S.N. ,  R.N.,  Executive 
Secretary,  Fetal  Alcohol  Svndrome 
Prevention  Team,  Division  on  Birth 
Defects  and  Developmental  Disabilities. 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road.  NE.,  Mailstop  E-86. 
Atlanta,  Georgia  30333,  telephone  404/ 
498-3923,  fax  404/498-3040. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  22.  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc   03-27106  Filed  10-27-03:  8:45  am] 
BILLING  CODE  4163-18-P 

Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  April  2004  Current  Population 
Survey  Supplement  on  Child  Support. 

OMB  No.;  0992-0003. 

Description:  Collection  of  the  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  applying  the  various  child 
support  legislation  to  the  overall  child 
support  enforcement  picture.  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  able  to  leave  the 
welfare  rolls  as  a  result  of  more 
stringent  child  support  enforcement 
efforts. 

Respondents:  Individuals  and 
Households. 


Instrument 


Survey  »•■ 


Number  of 
respondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


47,000 


1 


.0246 


1156 


Estimated  Total  .Annua!  Burden 
Hours:  1156 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
F'amilies  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Ck)pies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S\V., 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  E-mail 
address:  rsargis®acf.hss.go\,-.  All 
requests  should  be  identified  by  the'title 
of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  21,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-27084  Filed  10-27-03;  8:45  am] 

BILLING  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0263] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Channels  of  Trade 
Policy  for  Commodities  With  Residues 
of  Pesticide  Chemicals,  for  Which 
Tolerances  Have  Been  Revoked, 
Suspended,  or  Modified  by  the 
Environmental  Protection  Agency 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
28. 2003. 
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ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail. 
including  first  class  and  express  mail. 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Attn;  Fumie  Yokota.Desk  Officer 
for  FDA.  FAX:  202-395-6974 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins.  Office  of  Management 
Programs  {HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  .301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FD.A 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Channels  of  Trade  Policy  for 
Commodities  With  Residues  of 
Pesticide  Chemicals  for  Which 
Tolerances  Have  Been  Revoked. 
Suspended,  or  Modified  by  the 
Environmental  Protection  Agency 

Under  the  pesticide  tolerance 
reassessment  process  that  the 
Environmental  Protection  Agencv  (EPA) 
was  mandated  to  carry  out  under  the 


Food  Quality  Protection  Act  of  1996 
(FQPA).  EPA  is  expected  to  revoke, 
suspend,  or  modih'  tolerances  for  the 
pesticide  chemicals  on  various  food 
commodities.  Section  408(1)(5)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  346a)  includes  a 
provision,  referred  to  as  the  "channels 
of  trade  provision,"  that  addresses  the 
circumstances  under  which  a  food  will 
not  be  deemed  unsafe  solely  due  to  the 
presence  of  a  residue  from  a  pesticide 
chemical  whose  tolerance  has  been 
revoked,  suspended,  or  modified  by 
EPA. 

In  general,  FDA  anticipates  that  the 
party  responsible  for  food  found  to 
contain  the  previously  mentioned 
pesticide  chemical  residues  (within  the 
former  tolerance)  after  the  tolerance  for 
the  pesticide  chemical  has  been 
revoked,  suspended,  or  modified  will  be 
able  to  demonstrate  that  such  food  was 
handled,  e.g..  packed  or  processed, 
during  the  acceptable  timeframes  cited 
in  the  draft  guidance  by  providing 
appropriate  documentation  to  the 
agency  as  discussed  in  the  draft 
guidance  document.  FDA  is  not 
suggesting  that  firms  maintain  an 
inflexible  set  of  documents  where 
anything  less  or  different  would  likely 


be  considered  unacceptable.  Rather,  the 
agency  is  leaving  it  to  each  firm'§ 
discretion  to  maintain  appropriate 
documentation  to  demonstrate  that  the 
food  was  so  handled  during  the 
acceptable  timeframes. 

Examples  of  documentation  which 
FDA  anticipates  will  serve  this  purpose 
consist  of  documentation  associated 
with  packing  codes,  batch  records,  and 
inventory  records.  These  are  types  of 
documents  that  many  food  processors 
routinely  generate  as  part  of  their  basic 
food-production  operations. 

Description  of  Respondents:  The 
likely  respondents  to  this  collection  of 
information  are  firms  in  the  produce 
and  food-processing  industries  that 
handle  food  products  that  may  contain 
residues  of  pesticide  chemicals  after  the 
tolerances  for  the  pesticide  chemicals 
have  been  revoked,  suspended,  or 
modified. 

In  the  Federal  Register  of  July  23, 
2003  (68  FR  43535).  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  One  comment  was  received 
that  did  not  pertain  to  this  information 
collection. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


No    of 

Re- 
spond- 
ents 


No,  of  Responses  per  Re- 
spondent 


Total  Annual  Responses 


652 


1 


652 


Hours  per  Response 


Total  Hours 


1,956 


1  There  are  no  capital  costs  or  operating  and  aiaintenance  costs  associated  with  ttiis  collection  of  information. 


FDA  does  not  know  which  pesticide 
chemicals  will  have  their  tolerances 
revoked,  suspended,  or  modified  in  the 
future.  Instead  of  calculating  the 
paperwork  burden  for  any  one  pesticide, 
FDA  calculated  the  cost  for  an 
"average"'  pesticide  by  looking  at  test 
results  for  417  pesticide  chemicals  on 
domestic  products  and  450  pesticide 
chemicals  on  imported  products.  FDA 
then  used  the  average  percent  of 
.samples  found  with  residues  as  a 
substitute  for  the  rate  of  residues  found 
from  a  specific  pesticide  chemical. 

The  estimated  annual  reporting 
burden  was  determined  using  the 
average  perc:ent  of  samples  found  with 
residues  for  all  pesticides  for  domestic 


and  imported  products.  Using  1999 
pesticide  monitoring  data,  domestic 
products  were  tested  for  residues  of  417 
pesticide  chemicals.  On  average,  1.02 
percent  of  samples  tested  positive  for  a 
given  pesticide  chemical.  For  450 
pesticides  tested  for  residues  on 
imported  products,  on  average  2.40 
percent  of  samples  contained  a  given 
pesticide  chemical  residue.  This  rate  of 
positive  findings  for  product  samples 
was  applied  to  the  number  of 
potentially  affected  establishments, 
3,730  importers  and  23,201  domestic 
businesses,  giving  an  expected  number 
of  326  potentially-affected  businesses 
per  revocation,  suspension,  or 
modification  of  a  tolerance.  FDA 


expects  this  number  to  be  an 
overestimate  of  the  number  of  affected 
businesses  for  two  reasons.  First,  the 
positive  residue  test  may  be  below  the 
new  tolerance.  Second,  tolerances  may 
not  be  altered  for  all  products.  If  the 
tolerance  was  altered  for  only  vegetables 
but  not  fruit,  then  the  number  of 
affected  establishments  would  be 
smaller.  We  assume  two  pesticide 
tolerances  are  altered  per  year,  resulting 
in  652  businesses  reporting  per  year.  To 
date,  tolerances  have  been  revoked  for 
two  pesticide  chemicals.  However,  FDA 
expects  the  total  number  of  pesticide 
tolerances  that  are  revoked,  suspended, 
or  modified  by  EPA  to  increase. 
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Table  2.— Estimated  Annual  Recordkeeping  Burden 


No  of  Record-  Annual  Frequency  of 

keepers  Recordkeeping 


Total  Annual  Records 


1 


65 


Hours  per  Recordkeeper 


Total  Hours 


Capital 
Costs 


16 


1,042 


$32,571 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


In  determining  the  estimated  annual 
recordkeeping  burden.  FDA  estimated 
that  at  least  90  percent  of  firms  maintain 
documentation,  such  as  packing  codes, 
batch  records,  and  inventory  records,  as 
pvt  of  their  basic  food  production  or 
import  operations  Therefore,  the 
recordkeeping  burden  was  calculated  as 
the  time  required  for  the  10  percent  of 
firms  that  mav  not  currently  be 
maintaining  this  documentation  to 
develop  and  maintain  documentation, 
such  as  batch  records  and  inventory 
records.  For  firms  that  do  not  maintain 
documentation,  such  as  batch  records 
and  inventory  records,  as  part  of  their 
normal  manufacturing  operations,  it  was 
estimated  that  vifith  S500  or  less,  the 
necessary  software  and  hardcopy  filing 
systems  could  be  obtained  to  implement 
a  svstem. 

Dated   October  9.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc  03-27120  Filed  10-27-03:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1994N-0418] 

Medical  Devices;  Reclassification  of 
Automated  External  Defibrillators 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  intent. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  an 
opportunity  to  submit  information  and 
comments  concerning  FD.-\'s  intent  to 
initiate  a  proceeding  to  reclassif}' 
automated  external  defibrillators  (AEDs) 
from  class  III  (premarket  approval)  to 
class  II  (special  controls).  AEDs  are 
devices  that  deliver  an  electric  shock  to 
correct  an  arrhxihmia. 
DATES:  Submit  written  or  electronic 
information  or  comments  by  January  26, 
2004. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 


electronic  comments  to  http:// 
v^'\^^^■.  fda.gov/dockpts/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Moynahan.  Center  for  Devices 
and  Radiological  HeaUh  (HFZ^50). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-443-8517.  ext.  180. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  14, 
1995  (60  FR  41984  and  41986),  FDA 
published  two  orders  for  certain  class  III 
devices  requiring  the  submission  of 
safety  and  effectiveness  information  in 
accordance  with  the  preamendments 
class  III  strategy  for  implementing 
section  515(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  IJ.S.C. 
360e(i))  (FDA  published  two  updated 
orders  in  the  Federal  Register  of  June 

13.  1997  (62  FR  32352  and  32355)).  The 
orders  describe  in  detail  the  format  for 
submitting  the  type  of  information 
required  by  section  515(i)  of  the  act  so 
that  the  information  submitted  would 
either  support  reclassification  or 
indicate  that  a  device  should  be  retained 
in  class  III.  The  orders  also  scheduled 
the  required  submissions  in  groups,  at 
6-month  intervals,  beginning  on  August 

14,  1996.  Arrhythmia  detectors  and 
alarms,  which  included  AEDs,  were 
among  the  devices  for  which 
information  was  to  be  submitted. 

In  response  to  this  document.  FDA 
received  three  petitions  to  reclassify 
arrhvthmia  detectors  and  alarms  from 
the  following  petitioners:  (1)  Health 
Industry  Manufacturers  Association 
(HIMA)  (now  known  as  Advamed).  (2) 
Quinton  Instrument  Co..  and  (3)  Zymed 
Medical  Instrumentation.  The  Advamed 
petition  also  requested  reclassification 
of  AEDs.  Additionally,  Datascope  Corp., 
Hogan  and  Hartson  L.L.P.,  Life  Sensing 
Instrument  Co.,  Medical  Data 
Electronics,  Inc.,  Mennen  Medical  Ltd.. 
Mortara  Instrument.  Inc..  and  Olsson, 
Frank,  and  Weeda,  P.C.  submitted  safety 
and  effectiveness  information  (515(i) 
submissions). 

In  the  Federal  Register  of  December 
13,  2002  (67  FR  76706),  FDA  proposed 
to  reclassifv'  arrhythmia  detector  and 
alarm  devices  from  class  III  to  class  II. 
These  devices  are  used  to  monitor  an 
electrocardiogram  and  to  produce  a 
visible  or  audible  signal  or  alarm  when 


an  atrial  or  ventricular  arrhythmia 
exists.  FDA  also  proposed  to  separate 
AEDs  from  the  identification  of  the 
arrhvthmia  detector  and  alarm. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
reclassifving  arrhythmia  detector  and 
alarm  devices  into  class  II  with  a  special 
controls  guidance  document.  The  final 
rule  also  establishes  a  separate 
classification  regulation  for  AEDs. 

AEDs.  primarily  designed  for  an 
intended  use  (i.e.,  to  correct  an 
arrhvthmia)  different  from  arrhythmia 
detector  and  alarm  devices,  have  a 
shock  advisory  algorithm,  automatically 
detect  a  shockable  cardiac  rhythm,  and 
automatically  deliver  an  electric  shock 
(fullv  automated  device)  or  deliver  a 
shock  when  activated  by  the  operator 
(semiautomated  device).  FDA  regulates 
AEDs  as  class  III  devices.  In  response  to 
Advamed's  petition  (Ref.  1),  FDA  stated 
that  it  would  publish  a  notice  of  a  panel 
meeting  that  would  discuss  the  possible 
reclassification  of  AEDs.  In  the 
December  13.  2002.  proposed  rule  (67 
FR  76706).  FDA  stated  that  it  intended 
to  propose  the  reclassification  of  the 
AED  at  a  later  time. 

FDA  is  publishing  this  document  to 
provide  interested  persons  with  an 
opportunity  to  submit  any  new 
information  concerning  the  safetv  and 
effectiveness  of  AEDs.  After  FDA 
reviews  any  information  that  it  receives 
in  response  to  this  notice,  FDA  will 
determine  whether  it  should  go  forward 
with  the  reclassification  of  AEDs  and 
whether  a  panel  meeting  is  necessary' 
before  taking  any  action. 

II.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES). 
Interested  persons  may  view  this 
reference  betwe'.jn  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  HiM.'\  (Health  Industry  Manufacturers 
Association)  (now  known  as  Advamed). 
reclassification  petition.  Docket  No.  1994N- 
0418,  vol.  1-7.  Washington.  DC.  August  14. 
1996. 

Dated:  October  2.  200;i. 
Linda  S.  Kahan, 

Deputv  Dirf'ctor.  Center  for  Devices  and 

Radiological  Health . 

[FR  Doc.  03-271 16  Filed  10-27-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  2003M-0045,  2003M-0122, 
2003M-0010.  2003M-0040.  2003M-0086. 
2003M-0116.  2003M-0049.  2003M-0070. 
2003M-001 1 .  2003M-0046.  2003M-0114. 
2003M-0115] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  .Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  arid 
effectiveness  summaries  of  approved 
PMAs  through  the  Internet  and  the 
agency's  Division  of  Dockets 
Management. 

ADDRESSES:  Submit  written  requests  for 
copies  of  summaries  of  safety  and 
effectiveness  to  the  Division  of  Dockets 
Management  {HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Please  cite 
the  appropriaio  docket  number  as  listed 


in  table  1  of  this  document  when 
submitting  a  written  request.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 

electriinu  ac  cess  tu  the  summaries  of 
safety  and  effectiveness. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thiiih  Nguyen.  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  2085D, 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  lanuarv  30. 
1998  (63  FR  4571),  FDA  revised  21CFR 
814.44(d)  and  814.45(d)  (63  FR  4571)  to 
discontinue  individual  publication  of 
PMA  approvals  and  denials  in  the 
Federal  Register.  Instead,  the  agency 
now  posts  this  information  to  FLA"s 
home  page  at  http:,'  'l^-^^'\^■.fda. gov  on  the 
Internet.  FDA  believes  that  this 
procedure  expedites  public  notification 
of  these  actions  because  announcements 
can  be  placed  on  the  Internet  more 
quickly  than  thev  can  be  published  in 
the  Federal  Register,  and  FDA  believes 
that  the  internet  is  accessible  to  more 
people  than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)l.  notification  of  an 


order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
aiuiouncing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  ma\  be  sought  only  by  the 
applicant:  in  these  cases,  the  30-dav 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  wTiting  of  its 
decision. 

The  regulations  provide  that  FDA 
publish  a  quarterly  list  of  available 
safety  and  effectiveness  summaries  of 
PMA  approvals  and  denials  that  were 
announced  during  that  quarter.  The 
following  is  a  list  of  approved  PMAs  for 
which  suiTunaries  of  safety  and 
effectiveness  were  placed  on  the 
Internet  from  January  1.  2003.  through 
March  31 ,  2003.  There  were  no  denial 
actions  during  this  period.  The  list 
provides  the  manufacturer's  name,  the 
product's  generic  name  or  the  trade 
name,  and  the  approval  date. 


Table  1.— List  of  Safety  and  Effectiveness  Summaries  fop  Approved  PMAs  Made  Available  Januarv  i 

THROUGH  March  31.  2003 


2003. 


PMA  No./Docket  No. 


Applicant 


P990071/03M-0045 
P980048/03M-0122 
P990065/03M-0010 
P010002/03M-0040 

P010041  03M-0086 

P020009/03M-0116 

P01006&03M-0049 


P020011/03M-0070 
P020008''03M-001 1 

P020027/03M-0046 


P800022(S50) 03M- 

0114 
P010065/03M-0115 


Biosense  Webster,  Inc. 

Sutzer  Spine-Tecti 
Sirtex  Medical.  Inc 
United  States  Surgical 

Corp 
Edwards  Lifesciences   LLC 

Boston  Scientific   Scimed, 

Inc 
Biosense  Webster  Inc. 


Gen-Probe   Inc. 

Karl  Storz  Endoscopy- 

America 
Dade  Betinng,  Inc. 


Trade  Name 


Inamed  Corp 
E  Med  Future 


STOCKERT  70  RF  GENERATOR  FOR  CARDIAC  ABLATION 

BAKCERVICAL  iBAKC)  INTERBODY  FUSION  SYSTEM 

SIR-SPHERES 

INDERMIL  TISSUE  ADHESIVE 

CARPENTIER-EDWARDS  S  A  V   BIOPROSTHESIS.  MODEL 

2650  (AORTIC  I 

EXPRESS  EXPRESS  2  MONCTRAIL  AND  OVER  THE  WIRE 
CORONARY  STENT  SYSTEMS 

NAVISTAR  DS  CELSIUS  DS  DIAGNOSTIC  ABLATION  CATH- 
ETERS  STOCKERT  70  GENERATOR   AND  CATHETER 
INTERFACE  CABLES 

VERSANT  HCy  RNA  QUALITATIVE  ASSAY 

KARL  STORZ  AUTOFLUORESCENCE  SYSTEM 

DIMENSION  PPSA  FLEX  REAGENT  CARTRIDGE  AND  DIMEN- 
SION T  F  PSA  CALIBRATOR  FOR  DIMENSION  RXL  AND 
XPAND  SYSTEMS 

COSMODERM  '  &  COSMOPLAST  HUMAN-BASED  COLLAGEN 

NEEDLE  ZAP 


Approval  Date 


May  31.  2000. 
Apnl20.  2001. 
March  5,  2002 
May  22.  2002. 

June  24   2002 

September  1 1    2002 

September  27.  2002 


Novemt>er  ~  2002 
December  12.  2002 

January  24  2003 


Marcti  1 1 ,  2003. 
March  14,  2003 
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II.  Electronic  Access 

Persons  with  access  to  the  Internet 
mav  obtain  the  documents  at  http:// 
wiM,v. fda.gov/cdrh/ pmapage.html. 

Dated:  October  6.  2003. 
Linda  S.  Kahan, 

Depiitv  Director.  Center  for  Devices  and 
Radiological  Health. 

IFR  Doc.  03-27119  Filed  10-27-03;  8:45  am] 
BILLING  CODE  41 60-01 -S 


ACTION:  Notice;  correction. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-00771 

FDA  Modernization  Act  of  1997: 
Modifications  to  the  List  of  Recognized 
Standards,  Recognition  List  Number: 
008;  Correction 

AGENCY:  Food  and  Drug  .Xd ministration, 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  April  28,  2003  (68  FR 
22391).  The  document  announced  a 
publication  entitled  "FDA 
Modernization  Act  of  1997; 
Modificati(ms  to  the  List  of  Recognized 
Standards,  Recognition  List  Number: 
008."  The  publication  contains 
modifications  the  agency  is  making  to 
the  list  of  standards  FDA  recognizes  for 
use  in  the  premarket  reviews.  The 
document  was  published  with 
inadvertent  errors.  This  document 
corrects  those  errors  and  provides 
clarification. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L.  Herman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  2094  Gaither  Rd., 
Rockville,  MD  20850,  301-594^766, 
ext.  156. 


SUPPLEMENTARY  INFORMATION:  FDA  also 
intended  to  note  that  it  is  limiting  its 
recognition  of  standards  31  and  32  to 
the  use  of  25  symbols  for  labeling  of  in 
vitro  diagnostic  (IVD)  devices  used  by 
professional  IVD  users.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  notice  announcing  the 
availability  of  a  draft  guidance 
document  concerning  the  use  of  these 
symbols  in  labeling  of  IVDs. 

In  FR  Doc.  03-10417.  appearing  on 
page  22391  in  the  Federal  Register  of 
Monday,  April  28,  2003,  the  following 
corrections  are  made; 

1.  On  page  22398,  under  "B.  General' 
correct  the  table  to  read: 


— ___- ,, — ■ 

Item  No                                      Title  of  Standard 

Reference  No  and  Date 

30 

Medical  Electrical  Equipment— Part  1-2 
General  Requirements  for  Safety — Collat- 
eral Standard   Electromagnetic 
Compatability— Requirements  and  Tests 

ANSI/AAMI/IEC  60601-1-2:2001 

31 

Symbols  to  be  Used  With  Medical  Device  La- 
bels, Labeling  and  Information  to  be  Sup- 
plied                                                 , 

ISO  15223:2000 

32 

Graphical  Symbols  for  Use  In  the  Labeling  of 

Medical  Devices 

EN  980:1996-t-A1:1999-t-A2:2001 

2.  On  page  22399,  in  the  first  table, 
the  entries  for  item  nos.  30,  31,  and  32 
are  removed. 

Dated:  October  2.  2003, 
Linda  S.  kahan. 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  03-27118  Filed  10-27-03;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002D-0421] 

Guidance  for  Industry  and  FDA  Staff 
on  Class  II  Special  Controls  Guidance 
Docunoent:  Arrliyttimia  Detector  and 
Alarm;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 


availability  of  the  guidance  document 
entitled  "Class  11  Special  Controls 
Guidance  Document:  Arrhythmia 
Detector  and  Alarm."  This  guidance 
document  describes  a  means  by  which 
arrhvthmia  detector  and  alarm  devices 
mav  comply  with  the  requirement  of 
special  controls  for  class  II  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
to  reclassify,'  these  devices  from  class  III 
into  class  II  (special  controls). 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Arrhvthmia  Detector  and  Alarm"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH).  Food  and 
Drug  Administration.  1350  Piccard  Dr., 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 


office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
n^x'w.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elias  Mallis.  CDRH  (HFZ-150).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517,  ext 177. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  December 
13,  2002  (67  FR  76749),  FDA  announced 
the  availability  of  a  draft  of  this 
guidance  document  and  invited 
interested  persons  to  comment  on  it  by 
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March  13.  2003.  FDA  received  one 

commenl  The  comment  .suggested  that 
FDA  rely  on  more  recent  technical 
standards  and.  in  some  cases,  suggested 
ahernate  methods  and  standards  to 
those  FDA  cited  in  the  draft  guidance. 
FDA  revised  the  guidance  to  reflect  the 
updated  technical  standards,  but 
declined  to  incorporate  the  alternate 
standards  and  methods  suggested.  As 
discussed  next,  however,  a  firm  may 
meet  the  recommendations  of  the 
guidance  or  in  some  other  way  provide 
equivalent  assurances. 

The  guidance  document  describes  a 
means  by  which  arrhvthmia  detector 
and  alarm  (including  .ST-segment 
measurement  and  alarm)  devices  may 
comply  with  the  requirement  of  special 
controls  for  class  11  devices.  Following 
the  effective  date  of  the  final 
classification  rule,  any  firm  submitting 
a  510(k)  premarket  notification  for  the 
device  will  need  to  address  the  issues 
covered  in  the  special  conirol  guidance. 
However,  the  firm  need  only  show  that 
its  device  meets  the  recommendations 
of  the  guidance  or  in  some  other  wav 
provides  equivalent  assurances  of  safety 
and  effectiveness 

Also  in  the  Federal  Register  of 
December  13,  2002  (67  FR  76706).  FDA 
proposed  to  reclassify.'  the  arrhvthmia 
detector  and  alarm  into  class  H  with  this 
guidance  document  as  the  special 
control.  FDA  did  not  receive  any 
comments  on  the  proposed  rule. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
to  reclassif\-  the  arrhvthmia  detector  and 
alarm  from  class  III  (premarket 
approval)  to  class  II  (special  controls). 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  FDA's 
current  thinking  on  arrhythmia  detector 
and  alarm  devices.  The  guidance  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

III.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Arrhythmia 
Detector  and  Alarm"  bv  fax  machine, 
call  the  CDRH  Facts-On-Demand  svstem 
at  800-899-0381  or  301-827-01  ll'  from 
a  touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1363)  followed  by 
the  pound  sign  (#).  Follow  the 


remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copv 
of  the  guidance  may  also  do  so  bv  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information,  including  text,  graphics, 
and -files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safetv  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammographv  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://w\\M\  fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
i\'wi\'.  fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

TV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
use  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  bv  OMB 
in  accordance  with  the  PR.'\  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
0910—0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PR<\  under 
OMB  control  number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document  at 
any  time.  Submit  a  single  copv  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  copv. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
received  may  be  seen  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  October  2.  2003. 

Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

|FR  Doc.  03-27114  Filed  10-27-03;  8:45  am) 

BILLING  CODE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0383] 

Draft  Guidance  for  Industry  and  FDA 
Staff:  Use  of  Symbols  on  Labels  and  in 
Labeling  of  In  Vitro  Diagnostic  Devices 
Intended  for  Professional  Use: 
Availability 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Use  of  Symbols  on  Labels  and 
in  Labeling  of  In  Vitro  Diagnostic 
Devices  Intended  for  Professional  Use." 
This  document  provides  guidance  on 
the  use  of  selected  symbols  in  place  of 
text  to  convey  some  of  the  information 
required  for  in  vitro  diagnostic  devices 
(IVDs)  intended  for  professional  use  by 
FDA's  labeling  requirements  for  IVDs. 
This  draft  guidance  is  not  final  nor  is  it 
in  effect  at  this  time. 

DATES:  Submit  written  or  electronic 
comments  on  this  draft  guidance  bv 
November  28.  2003.  to  ensure  adequate 
consideration  of  the  comments  in  the 
preparation  of  a  final  guidance. 
However,  you  may  submit  comments  at 
any  time.  Submit  written  or  electronic 
comments  on  the  proposed  information 
collection  provisions  by  December  29. 
2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Use 
of  Symbols  on  Labels  and  in  Labeling  of 
In  Vitro  Diagnostic  Devices  Intended  for 
Professional  Use"  to  the  Division  of 
Small  Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health. 
Food  and  Drug  Administration.  1350 
Piccard  Dr..  Rockville.  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  vour 
request,  or  fax  your  request  to  301^43- 
8818.  You  may  also  submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  .  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  draft  guidance  may  also  be  obtained 
by  mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
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or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  concerning 
the  draft  guidance  and  the  proposed 
information  collections  provisions  to 
the  Division  of  Dockets  Management 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  on  the  draft 
guidance  and  the  proposed  information 
collection  provisions  to  http:// 
i\-v^'\\-. fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  G.  Silberberg.  Center  for  Devices 
and  Radiological  Health  (HFZ-230), 
Food  and  Drug  Administration.  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-1217;  or  Sheryl  A.  Kochman, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-390).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852.  301-827-3524. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  market  for  in  vitro  diagnostic 
devices  is  international.  European 
Union  (EU)  member  countries  have 
attempted  to  harmonize  their  national 
legislation  governing  IVDs  through  the 
EU's  IVD  Directive  The  EU's  IVD 
Directive  is  in  full  effect  as  of  December 
8,  2003.  As  of  that  date,  IVD  products 
marketed  in  the  EU  must  comply  with 
the  IVD  Directive  and  bear  the  CE  mark 
(mark  showing  that  the  product  is 
certified  for  sale  in  the  European 
communitv)  to  indicate  compliance. 

The  EU's  IVD  Directive  and  FDA 
regulations  in  §  809.10  (21  CFR  809.10) 
and  parts  610  and  660  (21  CFR  parts  610 
and  660)  all  require  substantial 
information  to  appear  on  the  IVD  itself 
and./or  in  its  labeling.  The  IVD  Directive 
specifically  allows  each  EU  member 
State  to  require  that  such  information 
appear  in  its  national  language,  so  that 
a  single  IVD  could  be  required  to  bear 
labeling  in  multiple  languages  in  order 
to  be  sold  in  the  EU.  As  an  alternative, 
the  IVD  Directive  encourages  the  use  of 
symbols  from  harmonized  standards  to 
convey  the  required  information  in 
place  of  text.  Given  that  the  use  of 
national  languages  may  be  required  by 
individual  member  States  and  that  most 
rVDs  and  their  packaging  are  quite 
small,  the  IVD  Directive's  symbols 
provision  represents  an  avenue  through 
which  manufacturers  can  achieve 
compliance  in  an  international 
mjirketplace. 


Similarly,  the  use  of  symbols  helps 
IVD  manufacturers  to  create  uniform 
labels  and  labeling  for  the  United  States 
and  the  EU  (and  any  other  countries  that 
may  permit  use  of  symbols  from  these 
international  standards),  instead  of 
needing  designated  labels  for  each 
marketplace.  Because  symbols  take  up 
less  space  than  the  text  for  which  they 
may  substitute,  the  use  of  symbols 
promotes  less  crowded  and  more  legible 
IVD  labels,  An  additional  advantage  is 
that  there  are  likely  to  be  fewer  labeling 
errors  when  using  a  single  label,  rather 
than  having  one  set  of  labels  for  use  in 
the  United  States  and  another  set  for  use 
in  the  EU.  Of  course,  it  is  essential  that 
the  symbol  convey  the  substance  of  the 
deleted  text  and  be  widely  understood. 

Therefore,  in  accordance  with  the 
consensus  standards  recognition 
process,  established  by  section  514(c)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360d(c)), 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  recognizes  25  symbols 
from  the  two  international  consensus 
standards; 

•  ISO  15223,  Medical  Devices — 
Symbols  to  be  Used  With  Medical 
Device  Labels,  Labeling  and  Information 
to  be  Supplied,  and 

•  EN  980,  Graphical  Symbols  for  Use 
in  the  Labeling  of  Medical  Devices. 

This  document  provides  guidance  on 
the  use  of  those  recognized  symbols. 

II.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  represents  the 
agency's  current  thinking  on  the  use  of 
symbols  on  the  labels  and  in  labeling 
only  of  rVDs  intended  for  professional 
use,  and  not  for  over-the-counter  or 
prescription  home-use  IVDs.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

III.  Electronic  Access 

To  receive  "Use  of  Symbols  on  Labels 
and  in  Labeling  of  In  Vitro  Diagnostic 
Devices  Intended  for  Professional  Use" 
by  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (4444)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 


using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrb.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
v^nATA/. fda.gov/cdrh/ guidance. html. 
Guidance  documents  are  also  available 
from  CBER  at  http://www.fda.gov/cbeT/ 
guidelines.htm  or  on  the  Division  of 
Dockets  Management  Internet  site  at 
http://www.fda.gov/ohrms/dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR  1320.3 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Sections 
Vll  and  VIII  of  the  guidance  propose 
new  recommended  collections  of 
information.  Section  3506(c)(2)(A)  of  the 
PRA  (44  U.S.C.  3506(c)(2)(A))  requires 
Federal  agencies  to  provide  a  60-day 
notice  in  the  FederaJ  Register 
concerning  each  proposed  collection  of 
information  before  submitting  the 
collection  to  OMB  for  approval.  To 
comply  with  this  requirement.  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth 
below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 
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when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Recommended  Glossarv  and 
Educational  Outreach  to  .Support  Use  of 
Symbols  on  Labels  and  in  Labeling  of  In 
Vitro  Diagnostic  Devices  Intended  for 
Professional  Use 

Description:  This  document  provides 
guidance  on  the  voluntdr\'  use  of 
selected  symbols  in  place  of  text  to 
convey  some  of  the  information 
required  for  IVDs  intended  for 
professional  use  under  §809  10  (FDA's 
labeling  requirements  for  in  vitro 
diagnostic  devices)  and  parts  610  and 
660  (FDA's  labeling  requirements  for 
biologies  (including  IVDs))  that  are 
licensed  under  the  Public  Health 
Service  (PHS)  Act.  Use  of  these  symbols 
will  not  result  in  a  new  collection  of 


information  but  is  a  means  of  fulfilling 
underlying  labeling  requirements  that 
are  subject  to  OMB  clearance.  Under 
section  502(c)  of  the  act  (21  U.S.C.  352), 
a  drug  or  device  is  misbranded  "If  any 
word,  statement,  or  other  information 
required  by  or  under  authority  of  this 
Act  to  appear  on  the  label  or  labeling  is 
not  prominently  placed  thereon  with 
such  conspicuousness  (as  compared 
with  other  words,  statements,  designs, 
or  devices,  in  the  labeling)  and  in  such 
terms  as  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  under  customarj'  conditions 
of  purchase  and  use."  This  guidance 
document  recommends  that  a  glossary 
of  terms  accompany  each  IVD  to  define 
the  symbols  used  on  that  device's  labels 


and/or  labeling.  Furthermore,  this 
guidance  recommends  an  educational 
outreach  effort  to  enhance  the 
understanding  of  newly  introduced 
symbols.  Both  the  glossary  and  the 
educational  outreach  help  to  ensure  that 
IVD  users  will  have  enough  general 
familiarity  with  the  symbols,  as  well  as 
quick  reference  materials  available,  to 
be  likely  to  understand  the  svmbols 
used  in  I\T)  labeling,  further  ensuring 
that  such  labeling  satisfies  the 
requirements  of  section  502(c)  of  the  act. 

Respondents:  The  likely  respondents 
are  IVD  manufacturers  who  plan  to  use 
the  selected  symbols  in  place  of  text  on 
the  labels  and/or  labeling  of  their  IVDs. 

FDA  estimates  the  burden  of  the 
collection  of  information  in  table  1: 


Table  l.— Estimated  Annual  Reporting  Burden^ 


Activity 


No  of 
Respondents 


Glossary 


Educational  out- 
reacti 


Total 


1,742 


1,742 


Annual  Frequency  per 
Response 


Total  Annual  Responses 


1,742 


1,742 


Hours  per  Response 


16 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information 
^One-time  burden. 


Total  Hours 


6,968^ 


27,872 


34,840 


The  glossary  and  educational 
outreach  activities  would  be  carried  out 
by  domestic  and  foreign  IVD 
manufacturers.  The  CDRH  Information 
Retrieval  System's  Registration  and 
Listing  Information  database  provided 
the  number  of  IVD  manufacturers  as 
1,742:  1.206  are  domestic  I\T) 
manufacturers  and  536  are  foreign 
manufacturers.  Consequently,  FDA  has 
based  its  burden  estimate  on  the 
maximum  possible  number  of 
manufacturers  choosing  to  implement 
the  use  of  symbols  in  labeling.  The 
number  of  hours  per  response  for  the 
glossary  and  educational  outreach 
activities  were  derived  from 
consultation  with  a  trade  association 
and  FDA  personnel.  The  4-hour 
estimate  for  a  glossary  is  based  on  the 
average  time  necessary  for  a 
manufacturer  to  modify  the  glossary,  as 
shown  in  the  draft  guidance,  for  the 
specific  symbols  used  in  labels  or 
labeling  for  the  I\'Ds  they  manufacture. 
The  16-hour  estimate  for  educational 
outreach  includes  activities 
manufacturers  will  use  to  educate  the 
various  professional  users  of  IVDs  about 
the  meaning  of  the  IVD  symbols.  This 
estimate  is  based  on  FDA  's  expectation 
that  rVD  manufacturers  will  jointly 


sponsor  many  educational  outreach 
activities. 

This  draft  guidance  document  also 
refers  to  labeling  requirements,  annual 
reporting  requirements,  and  other 
information  collections  established 
under  existing  regulations.  The 
collections  of  information  described  in 
section  III  of  this  guidance  that  result 
from  §809.10  were  approved  under 
OMB  control  number  0910-0485.  The 
collections  of  information  described  in 
section  III  of  the  guidance  that  result 
from  §§610.60,  610.61,  and  610.62  were 
approved  under  OMB  control  number 
0910-0338.  In  accordance  with  section 
3506(c)(2)(A)  of  the  PR.^,  a  60-day 
notice  soliciting  public  comment  on  the 
collections  of  information  described  in 
section  III  of  the  guidance  that  result 
from  part  660  (§§660,2,  660.28.  660.35, 
660  45.  and  660.55)  published  in  the 
Federal  Register  on  July  22.  2003  (68  FR 
43359).  The  collections  of  information 
described  in  section  X  of  the  guidance, 
regarding  annual  reports,  were  approved 
under  OMB  control  numbers  0910-0231 
and  0910-0315   The  collections  of 
information  described  in  section  X  of 
this  guidance,  regarding  adverse  event 
reporting,  were  approved  under  OMB 
control  numbers  0910-0437  and  0910- 
0291. 


V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES),  written  or  electronic 
comments  regarding  this  document. 
Submit  comments  on  the  collection  of 
information.  Submit  a  single  copy  of 
electronic  comments  to  http:// 
www.  fda.gov/dockets/ecomments. 
Submit  two  hard  copies  of  any  mailed 
comments,  except  that  individuals  mav 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

Dated;  October  2.  2003. 
Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  03-27117  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodicallv.  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

Proposed  Project:  Web-Based  Semi 
Annual  Report  (SAR)  (OMB  No.  0915- 
0262):  Revision 

The  Health  Resources  and  Services 
Administration  (HRSA).  Bureau  of 
Primary  Health  Care  (BPHC),  plans  to 
collect  the  annual  reporting 
requirements  for  the  primary  care 
grantees  funded  by  BPHC  using  the 
web-based  Semi  Annual  Report  (SAR). 
The  SAR  includes  reporting 
requirements  for  grantees  of  the 
following  primary  care  programs:  State 
Primary  Care  Associations  and  State 
Primary  Care  Offices.  Authorizing 
legislation  is  found  in  Section  330(m)  of 


Form 


SAR 


the  Public  Health  Service  Act,  as 
amended. 

BPHC  collects  data  on  its  programs  to 
ensure  compliance  with  legislative 
mandates  and  to  report  to  Congress  and 
policy  makers  on  program 
accomplishments.  To  meet  these 
objectives,  BPHC  requires  a  core  set  of 
information  collected  semi-annually 
that  is  appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  The  SAR  has  been  a 
valuable  instrument  for  collecting  this 
information  from  grantees.  The  SAR 
provides  data  on  services, 
characteristics  of  populations,  leveraged 
funds,  and  services  that  fall  within  the 
scope  of  the  grant. 

The  estimated  burden  is  a  follows: 


Numtier  of  re- 
spondents 


106 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Total  burden 
hours 


18 


3816 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  davs  of  this  notice  to: 
John  Morrall.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235.  Washington,  DC 
20503. 

Dated:  October  16.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 
(FRpoc.  03-27122  Filed  10-27-03;  8:45  am) 

KLUNG  CODE  4165-TS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Research 
Grants  Review  Committee;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  the  following  meeting: 

Same:  .Maternal  and  Child  Heahh  Research 
Grants  Review  Committee. 

Dates  and  Times:  November  19.  2003.  8:30 
am.  to  9:30  a.m. -open. 

November  19,  200.3.  q::^()  a.m.  to  5  p.m.- 
closed. 

November  20.  2003.  8:30  a.m.  to  5  p.m.- 
closed, 

.November  21,  2003,  8:30  a.m.  to  5  p.m.- 
closed. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road.  NVV.,  Washington,  DC  20015. 


Status:  The  meeting  will  be  open  to  the 
public  on  Wednesday,  November  19,  2003, 
from  8:30  a.tti.  to  9:30  a.m.  The  remainder  of 
the  meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c.)(6),  Title  5  U.S.C,  and  the 
Determination  of  the  Associate  Administrator 
for  Management  and  Program  Support, 
Health  Resources  and  Services 
Administration  (HRSA),  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee  Act^ 
(Pub.  L.  92-«63). 

Purpose:  To  review  research  grant 
applications  in  the  program  areas  of  maternal 
and  child  health,  administered  by  the 
Maternal  and  Child  Health  Bureau  (MCHB), 
Health  Resources  and  Services 
Administration  (HRSA). 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director, 
Division  of  Research,  Training  and 
Education,  MCHB.  HRSA.  who  will  report  on 
program  issues,  congressional  activities,  and 
other  topics  of  interest  to  the  field  of 
maternal  and  child  health.  The  closed 
portion  of  tbe  meeting  will  involve  the 
review,  discussion,  and  evaluation  of  grant 
application$  containing  information  of  a 
personal  nature,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  Further  Information  Contact:  Anyone 
wishing  to  obtain  a  roster  of  members, 
minutes  of  meetings,  or  other  relevant 
information  should  write  or  contact  M.  Ann 
Drum,  D.D.S.,  M.P.H.,  Executive  Secretary, 
Maternal  and  Child  Health  Research  Grants 
Review  Committee,  Room  18A-55,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  Telephone  (301)  443-2207. 


Dated:  October  20.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

IFR  Doc.  03-27121  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Evaluation  of  User 
Satisfaction  With  NIH  Internet  Sites 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995  to 
provide  opportunity  for  public  comment 
on  proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
i"eview  and  approval. 

Proposed  Collection:  Title:  Evaluation 
of  User  Satisfaction  with  NIH  Internet 
Sites.  Type  of  Information  Collection 
Request:  Renewal.  Need  and  Use  of 
Information  Collection:  E;:ecutive  Order 
12862  directs  agencies  that  provide 
significant  services  directly  to  the 
public  to  survey  customers  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services.  With  this  submission, 
the  NIH,  Office  of  Communications  and 
Public  Liaison,  seeks  to  obtain  OMB's 
generic  approval  to  conduct  online 
customer  satisfaction  surveys.  Since  the 
late  1980's,  the  NIH  has  seized  the 
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opportunity'  to  disseminate  information 
and  materials  via  the  Internet.  Todav. 
rapid  technological  changes  of  the 
World-Wide  Web  warrant  on-going 
constituent  and  resource  analysis,  With 
suney  data,  the  NIH  is  enabled  to  serve, 
and  respond  to.  the  ever-changing 
demand  bv  the  public.  The  'public' 
includes  individuals  (such  as  patients, 
health  professionals,  educators,  and 
scientists),  interested  communities 
(such  as  national  or  local  organizations/ 
institutions)  and  businesses.  Survey 
information  will  augment  current  Web 
content,  delivery,  and  design  research 
that  is  used  to  understand  the  needs  of 
the  Web  user,  and  more  specifically,  the 
NIH  user  community.  Primarv 
objectives  are  to:  (1)  Classify  KlIH 


Internet  users;  (2)  summarize  and  better 
understand  customer  needs;  and  (3) 
quantify  the  effectiveness/efficiencv  of 
current  tools  and  delivery-.  Overall,  the 
Institutes.  Centers,  and  Offices  of  the 
NIH  will  use  the  sur\'ev  results  to 
identify  strengths  and  weaknesses  in 
current  Internet  strategies.  Findings  will 
help  to:  (1)  Understand  the  user 
community  and  how  to  better  serve 
Internet  users;  (2)  discover  areas 
requiring  improvement  in  either  content 
or  delivery;  (3)  realize  how  to  align  Web 
offerings  with  identified  user  need(s); 
and  (4)  explore  methods  to  offer  and 
deliver  information  with  efficacy  and 
equity.  Frequency  of  Response:  On 
occasion  [As  needed  on  an  on-going  and 
potentially  concurrent  basis  (by 


Institute,  Center,  or  Office)).  Affected 
Public:  Users  of  the  Internet.  Primarily, 
this  is  an  individual  at  their  placets)  of 
access  including,  but  not  limited  to, 
home  and/or  work  environments.  Type 
of  Respondents:  Public  users  of  the  NIH 
Internet  site.  www. nih.gov,  which  mav 
include  organizations;  medical 
researchers;  physicians  and  other  health 
care  providers;  librarians;  students;  and 
the  general  public.  Estimated  Number  of 
Respondents:  104.000.  Number  of 
Respondents  Per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
0.0835.  Burden  Hours  Requested:  8684. 
Total  annualized  cost  to  respondents  is 
estimated  at  Si 30,260.  There  are  no 
capital  costs,  operating  costs  and/or 
maintenance  costs  to  report. 


Survey  Title:  Web  Customer  Satisfaction  Survey  Annual  Reporting  Burden 

[Web-based,  Required  tor  Federal  Register  requests  under  PRA.  Paperwork  Reduction  Act] 


Survey  area 


NIH  Organization-wide  M  entity)  , 

Overall  customer  satisfaction   

Specific  indicator  Top-level 'Entry  pages  

Specific  indicator  Tools  and  initiatives  

Individual  Institutes  Centers/Offices  (25  entities) 

Overall  customer  satisfaction  

Specific  indicator  Top-level  Entry  pages  

Specific  indicator:  Tools  and  initiatives   

Total  


Number  of  re- 
spondents 


Frequency  of 
response 


4.000 


2.000 
1,000 
1,000 


100,000 


50,000 
25,000 
25,000 


104,000 


Avg  burden  per 

response 

(hours) 


Burden 
hours 


334 


0.1002 
00668 
0  0668 


200 

67 
67 


0  1002 
00668 
0.0668 


8,350 


5.010 
1,670 
1,670 


0084 


8,684 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodologv  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technologv. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  on  the 
proposed  collection  of  information 
contact  Dennis  Rodrigues.  NIH  Office  of 
Communications  and  Public  Liaison, 


9000  Rockville  Pike.  Bldg.  31,  Rm. 
5B58,  Bethesda,  Maryland  20892--2094. 
or  call  non  toll-free  at  (301)  435-2932, 
You  may  also  e-mail  your  request  to 
dr3p@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  September  29,  2003. 
John  Burklow. 

Acting  Associate  Director  for 
Communications.  Office  of  the  Director. 
National  Institutes  of  Health. 
[FR  Doc.  03-27082  Filed  10-27-03;  8:45  am] 

BILLING  CODE  414CM31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
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Special  Empha.sis  Panel,  Researcih  into 
Mechanisms  of  Fetal  Crowth  Restriction. 

Date:  November  20-2 1 .  2003. 

Time:  9  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814 

Ccntact  Person;  Gopal  M.  Bhatnagar.  PhD. 
Scientific  Review  .-Xdministrator.  National 
Institute  of  Child  Health  and  Human 
Development.  National  Institutes  of  Health. 
6100  Bldg,  Rm   5B01,  RockviUe,  MD  20852, 
(301)  435-6889.  bhatnagg@inail.nih.gov. 

Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.86.").  Research  for  Mothers  and  Children; 
93. 929,  Center  for  .Medical  Rehabilitation 
Research;  93,209,  Contraception  and 
Intertilitv  Loan  Repayment  Program.  National 
Institutes  of  Health,  HHS) 

Dated:  October  21,  2003. 
LaVerae  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
(FR  Doc,  03-27076  Filed  10-27-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


(Catalogue  of  Federal  Domestic  A-ssistance 
Program  Nos.  93.864.  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Centa-  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 
Dated;  October  21 ,  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc,  03-27077  Filed  10-27-03;  8:45  am) 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(cK6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  "Biomechanical 
Modeling  of  Movement". 

Date:  November  19-20.  2003. 

Time:  8  a.m.  to  1  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Anne  Krey,  Scientific 
Review  .administrator.  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd,,  Rm,  5E03, 
Bethesda,  MD  20892,  301-135-6908, 


National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimer's 
Center  #2. 

Date:  Octpber  28-30,  2003. 
Time:  6  ptn  to  5  pm. 
Agenda:  "to  review  and  evaluate  grant 
applicationj. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Plerson:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C213,  Bethesda,  MD  20892,  (301)  402- 
7700,  rv2Jr©n;7i.gov. 

This  notite  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Cellular 
Aging  of  the  Musculoskeletal  System. 
Date:  October  30-31,  2003. 
Time.  6  pm  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applicatioriR. 

Place:  Cqurtyard  by  Marriott-Ann  Arbor, 
3205  Boardwalk,  Ann  Arbor,  Ml  48108. 

Contact  Person:  Alessandra  M.  Bini,  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 


Avenue,  Bethesda.  MD  20892.  (301M02- 
7708.  binia@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Health 
Indexes. 

Date:  November  5.  2003. 
Time:  12  pm  to  3  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging. 
Gateway  Building,  7201  Wisconsin  Avenue, 
2C212.  Bethesda,  MD  20814.  (Telephone 
Conference  Call). 

Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Office.  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Room  2C212.  Bethesda,  MD  20892, 
(301)  496-9666,  latoniaii mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  DNA  Repair 
and  Cellular  Aging. 

Date;  November  13-14.  2003. 
rime;  6  p.m.  to- 5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  DC/Silver 
Spring,  8727  Colesville  Road.  Silver  Spring. 
MD  20910, 

Contact  Person:  Alessandra  M,  Bini.  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office.  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue.  Bethesda,  MD  20892.  (301)  402- 
7708.  hinia@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Energy 
Metabolism  &  .Aging  in  Non-Human 
Primates. 

Date:  November  16-17.  2003. 
Time:  6  p,m,  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications, 

pyace;  Crowne  Plaza  Hotel.  4402  E. 
Washington  Avenue.  Madison.  WI  53704. 
Contact  Person:  Alfonso  R.  Latoni.  PhD, 
Scientific  Review  .Administrator.  Scientific 
Review  Office.  National  Institute  on  Aging, 
National  Institutes  of  Health.  7201  Wisconsin 
Avenue.  Room  2C212.  Bethesda.  MD  20892. 
(301)  496-9666,  latonia@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Functional  &  Metabolic  Effects 
of  Bedrest. 

Date:  Novem.ber  18-19.  2003. 
Time:  7  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applic  ations. 

Place:  Springhill  Suites  Little  Rock,  306 
Markham  Center  Drive,  Little  Rock,  AR 
72205. 

Contact  Person:  .Mfonso  R.  Latoni.  PhD, 
Scientific  Review  Administrator.  Scientific 
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Review  Office,  National  Institute  on  Aging. 

National  Institutes  of  Health.  7201  Wisconsin 
Avenue,  Room  2C212,  Bethesda,  MD  20892, 
(301)  496-9666.  latonia@inail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Anatomic, 
Physiologic,  and  Pathology  of  AD. 

Date:  November  24-25,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regenfy  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Ramesh  V'emuri.  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building.  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda,  MD  20892,  (301)  402- 
7700,  n,'23r@nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Estrogen  and 
Brain, 

Date:  December  2-3,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  .Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-7705. 

Name  of  Committee:  National  institute  on 
Aging  Special  Emphasis  Panel,  AD  and 
Transgenic  Mice, 

Date:  December  8-9,  2003. 

Time:  7  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyait  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
.■\venue,  Bethesda,  MD  20814. 

Contact  Person:  Louise  L.  Hsu.  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892, 
(301)496-7705, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  21,  2003, 
LaVerne  Y,  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-27078  Filed  10-27-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  HANDLS, 

Date:  November  12.  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gateway  Building,  7201  Wisconsin 
Avenue,  2C212,  Bethesda,  MD  20314 
(Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri.  PhD. 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700,  rv23r@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  21,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc  03-27079  Filed  10-27-03;  8:45  am] 

BILUNG  CODE  4i40^i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  molecular  basis  of 
teratospermia  in  feline  models. 

Date:  November  14,  2003. 


Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6100 
Executive  Boulevard,  5801,  Rocitville,  MD 
20852.  (Telephone  Conference  Call). 

Contact  Person:  jon  M.  Ranhand.  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research: 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research:  93.209.  Contraception  and 
Infertility  Loan  Repavment  Program,  National 
Institutes  of  Health,  JfflS) 
Dated:  October  21,  2003. 
I  a\  erne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-27081  Filed  10-27-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director.  National 
Institutes  of  Health:  Notice  of  Meeting 

Pursuant  to  section  10(A)  of  the 
Federal  Advisor>'  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available   Induiduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
on  Research  on  Women's  Health. 

ZJafe:  November  18,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  provide  advice  to  the  Office  of 
Research  on  Women's  Health  (ORWH)  on 
appropriate  research  activities  with  respect  to 
women's  health  and  related  studies  to  be 
undertaken  by  the  national  research 
institutes:  to  provide  recommendations 
regarding  ORWH  activities:  to  meet  the 
mandates  of  the  office;  and  for  discussion  of 
scientific  issues. 

pyoce.  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Potomac  Room,  Bethesda, 
MD  20814. 

Contact  Person:  Joyce  Rudick.  Director, 
Programs  &  Management.  Office  of  Research 
on  Women's  Health,  Office  of  the  Director, 
National  Institutes  of  Health,  Building  1, 
Room  201,  Bethesda,  MD  20892,  301/402- 
1770, 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
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n-wM-4.od  nih .gov/on\h/ .  where  an  agenda 
and  anv  additional  information  for  the 
meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14.  Intramural  Research 
Training  .\ward;  93.22.  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93,232, 
Loan  Repayment  Program  for  Research 
Generally:  93.39.  Academic  Research 
Enhancement  .Award;  93.936.  NIH  Acquired 
Immunodeficiencv  Syndrome  Research  Loan 
Repayment  Program;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds.  National 
institutes  of  Health.  HHS). 
Dated:  October  21.  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy\ 
[FR'Dnr   03-27080  Filed  10-27-03;  8:45  ami 

BILLING  CODE  4140-01-*! 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-16327] 

Collections  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Numbers: 
(1)1 625-0074  (Formerly  21 1 5-061 7), 

(2)  1625-0041  (Formerly  2115-0518), 

(3)  1625-0064  (Formerly  2115-0589), 

(4)  1625-0049  (Formerly  2115-0552), 
and  (5)  1625-0007  (Formerly  2115- 
0016). 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  0MB  for  the  renewal  of  five 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  (1)  Direct  User  Fees 
for  Inspection  or  Examination  of  U.S. 
and  Foreign  Commercial  Vessels,  (2) 
Certificates  and  Documents  for  Safety 
under  Various  International 
Agreements,  (3)  Plan  Approval  and 
Records  for  Rules  on  Subdivision  and 
Stability,  (4)  Waterfront  Facilities 
Handling  Liquefied  Natural  Gas  and 
Liquefied  Hazardous  Gas,  and  (5) 
Characteristics  of  Liquid  Chemicals 
Proposed  for  Movement  in  Bulk  by 
Water.  Before  submitting  the  ICRs  to 
OMB,  the  Coast  Guard  is  inviting 
comments  on  them  as  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  29,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-16327) 


more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation  (DOT),  room  PL^Ol. 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dins.dot.gov. 

(5)  Electronically  through  Federal 
eRuIe  Portal:  http.-// 

wwv^'. regulations.gov. 

The  Facility  maintains  the  public 
docket  for  this  Notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
Notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC,  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms. dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2).  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn;  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Andrea 
M.  Jenkins,  Program  Manager.  U.S. 
Department  of  Transportation,  202-366- 
0271 .  for  questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 


address,  identify  the  docket  number  for 
this  request  for  comment  [USCG  2003- 
16327],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  B'-'j  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  They  may  lead  us 
to  change  the  estimated  "information" 
burden.  " 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and     • 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Privacy  Act  Statement  of 
DOT  in  the  Federal  Register  published 
on  April  11.  2000  [65  FR  19477].  or  you 
may  visit  http://dms.dot.gov 

Information  Collection  Requests 

1.  Title:  Direct  User  Fees  for 
Inspection  or  Examination  of  U.S.  and 
Foreign  Commercial  Vessels. 

OMB  Control  Number:  1625-0074. 

Summary:  This  collection  requires  the 
submission  of  identifying  information 
such  as  a  vessel's  name  and 
identification  number,  and  of  the 
owner's  choice  whether  or  not  to  pay 
fees  for  future  years.  A  written  request 
to  the  Coast  Guard  is  necessary. 

Need:  The  Omnibus  Reconciliation 
Act  of  1990,  which  amended  46  U.S.C. 
2110,  requires  the  Coast  Guard  to  collect 
user  fees  from  inspected  vessels.  To 
properly  collect  and  manage  these  fees, 
the  Coast  Guard  must  have  current 
information  on  identification.  This 
collection  helps  to  ensure  that  we  get 
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that  informatinn  ami  manage  it 
efficiently. 

Respondents:  Owners  of  yessels. 

Frequency:  Annually. 

Burden:  The  estimated  burden  is 
3,167  hours  a  year. 

2.  raye.- Certificates  and  Documents 
for  Saft^ty  under  Various  International 
.Agreements. 

OMB  Control  Xumher:  1625-0041. 

Summarv'.- The  information  collected 
aids  in  the  prevention  of  pollution  from 
ships.  An  International  Oil  Pollution 
Prevention  Certificate  and  other  records 
enable  the  Coast  Guard  to  verify  ships' 
compliance  with  certain  international 
and  domestic  rules  on  shipping. 

Meed:  33  U.S.C.  1901-1911  require 
that  domestic  rules  implement 
requirements  of  MARPOL  73/78. 

Respondents:  Owners  and  operators 
of  vessels. 

Frequency:  On  occasion  and  every 
five  years. 

Burden:  The  estimated  burden  is 
6.616  hours  a  year. 

3.  Title:  Plan  Approval  and  Records 
for  Rules  on  Subdivision  and  .Stability. 
46  CFR  subchapter  S. 

OMB  Control  Sumber:  162.5-0064. 

Summary:  This  collection  of 
information  requires  owners,  operators, 
or  masters  of  certain  inspected  vessels 
to  obtain  or  post  various  documents  as 
part  of  the  Coast  Guard's  program  for 
safety  of  commercial  vessels. 

Need:  46  U.S.C.  3306  authorizes  the 
Coast  Guard  to  prescribe  rules  for  the 
safety  of  certain  vessels.  46  CFR 
subchapter  S  contains  the  rules 
regarding  subdivision  and  stability. 

Respondents:  Owners,  operators,  or 
masters  of  vessels. 

Frequency:  On  occasion. 

Burden:  the  estimated  burden  is 
10,003  hours  a  year. 

4.  Tjfyp  VVa;erfront  Facilities 
Handling  Liquefied  Natural  Gas  (LNG) 
and  Liquefied  Hazardous  Gas  (LHG). 

OMB  Control  \umber:  1625-0049. 

Summon-:  L.NG  and  LHG  present  a 
risk  to  the  public  when  handled  at 
waterfront  facilities  These  rules  should 
either  prevent  accidental  releases  at 
waterfront  facilities  or  mitigate  their 
results.  They  are  necessary  to  promote 
and  verif\-  compliance  with  safety 
standards. 

Meed:  33  CFR  part  127  prescribes 
standards  for  the  safe  design, 
construction,  equipment,  operations, 
maintenance,  perscmnel  training,  and 
fire  protection  at  waterfront  facilities 
handling  LNG  or  LHG. 

Respondents:  Owners  and  operators 
of  waterfront  facilities  that  transfer  LNG 
or  LHG. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
3,540  hours  a  year. 


5.  ry^ye.  Characteristics  of  Liquid 
Chemicals  Proposed  for  Movement  in 
Bulk  by  Water. 

OMB  Control  Number:  1625-0007. 

Summary:  The  Coast  Guard  requires 
manufacturers  of  new  chemicals  to 
submit  data  on  new  materials.  From 
these  data,  the  Coast  Guard  determines 
the  appropriate  precautions  to  take. 

Need:  46  CFR  parts  30  to  40.  151,  153, 
and  154  govern  the  transportation  of 
hazardous  materials.  The  chemical 
industry  constantly  produces  new 
materials  that  must  move  by  water.  Each 
of  these  new  materials  has  unique 
characteristics  that  require  special 
attention  to  their  mode  of  shipment. 

Respondents:  Manufacturers  of 
chemicals. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  129 
hours  a  year. 

Dated:  October  20,  2003. 
Dave  McLeish, 

Acting  Assistant  Commandant  for  Command, 
Control,  Communications,  Computers  and 
Information  Technology. 

(FR  Doc.  03-27127  Filed  10-27-03;  8:45  ami 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1430-DR] 

Commonwealth  of  the  Northern 
Mariana  Islands:  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security, 
ACTION:  Notice. 

SUMWARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  (FEMA-1430-DR),  dated 
.August  6,  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  October  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Recovery  Divihidn,  Federal 
Emergency  Management  Agency, 
\Va>hin.eton.  DC  2n4"2.  i2()2)  646-2705, 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  special  conditions  are 
warranted  regarding  the  cost-sharing 
arrangements  concerning  Federal  funds 
provided  under  the  authority  of  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (Stafford  Act).  Therefore, 
consistent  with  the  Insular  .Areas  Act. 


48  U.S,C,  1469a(d),  and  the  President's 
declaration  letter  dated  August  6,  2002, 
Federal  funding  for  the  Hazard 
Mitigation  Grant  Program  has  now  been 
increased  from  90  percent  to  100 
percent  of  total  eligible  costs  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  This  cost  share  is  effective  as  of 
the  date  of  the  Presidents  major  disaster 
declaration, 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
.Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83,544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program! 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

|FR  Doc.  03-27053  Filed  10-27-O3:  8:45  am] 

BILUNG  CODE  6^1 8-02 -P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for 
Endangered  Species  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  applications 
for  permits. 

summary:  The  public  is  invited  to 
comment  on  following  applications  to 
conduct  certain  activities  with 
endangered  species.  We  provide  this 
notice  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
DATES:  We  must  receive  WTitten  data  or 
comments  on  these  applications  at  the 
address  given  below,  by  November  28, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
suhject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  davs  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Ser\'ice,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Victoria  Davis, 
Permit  Bioloeist) 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  telephone  404/679—4176; 
facsimile  404/679-7081. 
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SUPPLEMENTARY  INFORMATION:  The 

public  is  invited  to  comment  on  the 
following  applications  for  permits  to 
conduct  certain  activities  with 
endangered  species.  If  you  wish  to 
comment,  vou  may  submit  comments  by 
any  one  of  several  methods.  You  may 
mail  comments  to  the  Service's  Regional 
Office  (see  ADDRESSES  section]  or  via 
electronic  mail  (e-mail)  to 
victoria  davis@fws.gnv  Please  submit 
electronic  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  anv  form  of  encryption.  Please  also 
include  vour  name  and  return  address 
in  your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  Service 
that  we  have  received  your  e-mail 
message,  contact  us  directly  at  the 
telephone  number  listed  above  (see  FOR 
FURTHER  INFORMATION  CONTACT  section). 
Finally,  vou  may  hand  deliver 
comments  to  the  Service  office  listed 
above  (see  ADDRESSES  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  vou  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

TE077853-0 

Applicant:  ].  Logan  Williams,  North 

Carolina  Department  of 

Transportation — Project  Development. 

Raleigh,  North  Carolina 

The  applicant  requests  authorization 
to  take  (handle  and  release)  the 
Appalachian  elktoe  [Alasmidonta 
raveneliana]  and  the  James  spinymussel 
[Pleurobema  collina)  while  conducting 
presence/absence  surveys  for 
transportation  projects  in  Stokes  and 
Rockingham  Counties,  North  Carolina. 

TE077865-0 

Applicant:  Audubon  Nature  Institute. 

Betsy  L.  Dresser,  New  Orleans, 

Louisiana 

The  applicant  requests  authorization 
to  take  (permanently  house  in  captivity. 


naturally  breed,  artificially  inseminate, 
use  costume  chick  for  rearing,  and 
provide  rehabilitation  treatment)  to  the 
Mississippi  sandhill  crane  (Grus 
canadensis  pulla)  and  the  Whooping 
crane  (Grus  Americana)  while 
participating  in  a  captive  propagation 
program  to  enhance  the  wild  population 
in  cooperation  with  the  U.S.  Fish  and 
Wildlife  Service.  Capture  propagation 
will  take  place  at  the  Audubon  Nature 
Institute,  Center  for  Research  of 
Endangered  Species,  Freeport- 
McMoRan  Audubon  Species  Survival 
Center.  New  Orleans,  Louisiana. 

Dated:  October  10.  2003. 
Sam  D.  Hamilton, 
Regional  Director. 
[FR  Doc.  03-27105  Filed  10-27-03;  8:45  am] 

BILLING  CODE  431(>-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Dry  Creek  Rancheria  Sale  and 
Consumption  of  Alcoholic  Beverages 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior.        i 
ACTION:  Notice. 

summary:  This  notice  publishes  the  Dry 
Creek  Rancheria  Liquor  Ordinance.  The 
ordinance  regulates  and  controls 
distribution,  sale,  consumption, 
possession,  inspection,  licensing, 
enforcement  and  legal  compliance 
associated  with  the  introduction  of 
alcohol  on  the  Dry  Creek  Rancheria. 
EFFECTIVE  DATE:  This  Code  is  effective 
on  October  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Iris 
Drew,  Southwest  Regional  Office, 
Branch  of  Tribal  Government,  P.O.  Box 
26567.  Albuquerque,  New  Mexico 
87125-6567,  Telephone  (505)  346-7592, 
or  Ralph  Gonzales,  Office  of  Tribal 
Services,  1951  Constitution  Avenue, 
NW,  MS-320-SIB,  Washington,  DC 
20245,  Telephone  (202)  513-7629. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953,  Pub.  L. 
83-277,  67  Stat.  586,  18  U.S.C.  1161,  as 
interpreted  by  the  Supreme  Court  in 
Rice  V.  Rehner.  463  U.S.  713  (1983),  the 
Secretary  of  the  Interior  shall  certify  and 
publish  in  the  Federal  Register  notice  of 
adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transactions 
in  Indian  country.  The  Dry  Creek 
Rancheria  adopted  Tribal  Ordinance  No. 
02-090-21-001  on  September  21,  2002. 
The  purpose  of  this  ordinance  is  to 
govern  the  distribution,  sale, 
consumption,  possession,  inspection, 
licensing,  enforcement  and  legal 


compliance  associated  with  the 
introduction  of  alcohol  on  the  Dry  Creek 
Rancheria. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Principal  Deputy  Assistant  Secretary — 
Indian  Affairs. 

I  certify  that  Liquor  Ordinance  No. 
02-09-21-001  was  duly  adopted  by  the 
Tribal  Council  of  the  Dry  Creek 
Rancheria  on  September  21.  2002. 

Dated:  October  7.  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 
Affairs. 

Ordinance  No.  02-09-21-001 

Alcohol  Policy 

Dry  Creek  Rancheria  Band  of  Pomo  Indians 
of  California 

Preamble 

This  ordinance  is  for  thu  purpose  of 
providing  rules  and  procedures  related  to  the 
distribution,  sale,  consumption,  possession, 
inspection,  licensing,  enforcement  and  legal 
compliance  associated  with  the  introduction 
of  alcohol  on  the  Dry  Creek  Rancheria.  It  is 
hereby  ordained  by  the  Tribal  Council 
(Membership)  of  the  Dry  Creek  Rancheria 
that  the  following  rules  and  procedures  shall 
apply  to  the  authority,  responsibility,  legal 
compliance  with  local,  state  and  federal  laws, 
and  for  the  protection  of  the  welfare  and 
being  of  Tribal  Members  that  the  following 
ordinance  is  hereby  adopted: 

Article  1 — Findings  and  Policy 

The  Tribe  finds  that: 

1.  The  introduction,  possession,  and  sale  of 
alcoholic  beverages  on  the  Tribe's  lands  are 
matters  of  special  concern  to  the  Tribe. 

2.  Under  the  authority  of  Article  VII  the 
Tribe's  Articles  of  Association  and  in 
conformance  with  Federal  Law  and  the  laws 
of  the  State  of  California  as  required  by  18 
U.S.C.  1 161  and  the  Tribe's  Gaming  Compact, 
and  under  the  inherent  sovereignty  of  the 
Tribe,  this  Ordinance  shall  be  deemed  an 
exercise  of  the  Tribe's  power  for  the 
protection  of  the  welfare,  health,  peace. 
morals  and  safety  of  the  members  of  the 
Tribe. 

3.  The  Tribe's  policy  is  to  assure  that  any 
possession,  importation,  sale,  or 
consumption  of  an  alcoholic  beverage  within 
the  Tribe's  jurisdiction  shall  occur  under  the 
regulation  and  control  of  the  Tribe  as  set 
forth  in  this  Ordinance. 

4.  This  Ordinance  shall  be  construed  to 
comply  with  federal  and  tribal  laws  and  with 
applicable  state  laws  (  "Applicable  Laws"). 

Article  II — Definitions 

The  stated  terms  are  defined  as  follows 
unless  a  different  meaning  is  expressly 
provided  or  the  context  clearly  indicates 
otherwise: 

1.  Alcoholic  Beverage  or  Liquor  shall 
include  alcohol,  spirits,  liquor,  wine,  beer, 
and  every  liquid  or  solid  containing  alcohol, 
spirits,  wine,  or  beer,  and  which  contains 
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one-half  of  one  percent  or  more  of  alcohol  by 
volume  and  which  is  fit  for  beverage 
purposes  either  alone  or  when  diluted, 
mixed,  or  combined  with  other  substances.  It 
shall  further  mean  any  intoxicating  liquor, 
beer  or  any  wine,  as  defined  under  the 
provisions  of  this  Ordinance  or  other 
applicable  law. 

2.  Tribal  Council  shall  mean  the  Tribal 
Council  of  the  Dry  Creek  Rancheria,  which 
includes  all  eligible  voters  and  is  its 
governing  body. 

3.  Legal  Age:  shall  mean  the  same  as  the  age 
requirements  of  the  State  of  California,  which 
is  currently  21  years.  If  the  drinking  age  for 
the  State  of  California  is  repealed  or  amended 
to  raise  or  lower  the  legal  age  for  drinking 
within  California,  the  Tribal  Council  is 
authorized  to  amend  this  Article  to  match  the 
age  limit  imposed  by  applicable  state  law. 

4.  Licensed  Retailer,  Importer,  or 
Wholesaler  shall  mean  any  Person 
(hereinafter  defined)  who  is  duly  licensed  to 
sell  liquor  by  the  Tribal  Council  and  the  State 
of  California. 

5.  Person  shall  mean  any  individual,  firm, 
partnership,  joint  venture,  association, 
corporation,  trust,  or  any  other  group  of 
combination  acting  as  a  unit. 

6.  Sale  shall  mean  the  exchange  of 
property  and/or  any  transfer  of  ownership  of, 
title  to.  or  possession  of  propertv  for  a 
valuable  consideration,  exchange  or  barter,  in 
any  manner  or  by  any  means  whatsoever. 
Sale  includes  optional  sales  contracts,  leases 
with  options  to  purchase  and  other  contracts 
under  which  possession  of  property  is  given 
to  purchaser,  buyer,  or  consumer  but  title  is 
retained  as  security  for  the  payment  of  the 
purchase  price,  and  includes  any  transaction 
whereby,  or  any  consideration,  title  to 
alcoholic  beverages  is  transferred  from  one 
person  to  another. 

7.  Tribal  Lands  shall  include  those  lands 
within  the  exterior  boundaries  of  the  Tribe's 
Rancheria  and  other  Indian  Lands  over 
which  the  Tribe  has  jurisdiction. 

Article  III — General  Prohibition 

It  shall  be  a  violation  of  Tribal  law  for  any 
person  on  those  lands  under  the  jurisdiction 
and  control  of  the  Tribe  to  manufacture  for 
sale,  to  sell,  offer  or  keep  for  sale,  possess, 
transport,  or  conduct  any  transaction 
involving  any  alcoholic  beverage  except  in 
compliance  with  the  terms,  conditions, 
limitations,  and  restrictions  specified  in  this 
Ordinance 

Article  IV — Powers  of  Enforcement 

The  Tribe,  through  the  Tribal  Council  or  its 
duly  authorized  representatives  in  respect  to 
the  enforcement  of  this  Ordinance,  shall  have 
the  following  powers  and  duties: 

1.  To  develop.  appro\'e.  publish,  enforce 
and  interpret  such  rules  and  regulations  as 
may  be  ne-jessary  for  enforcement  of  this 
Ordinance  regarding  the  sale,  manufacture, 
and  distribution  of  alcoholic  beverages  on  all 
Tribal  Lands  over  which  the  Tribe  has 
jurisdiction, 

2.  To  employ  managers,  accountants, 
securit\  personnel,  attornevs,  inspectors,  and 
such  other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  functions. 


3.  To  issue  licenses  permitting  the  sale  or 
manufacture  or  distribution  of  alcohol  on  the 
lands  over  which  the  Tribe  has  jurisdiction: 

4.  To  hold  hearings  on  violations  of  this 
Ordinance,  as  well  as  hearings  for  the 
issuance,  denial,  suspension,  or  revocation  of 
licenses  hereunder.  Notice  and  the 
opportunity  to  be  heard  will  be  provided  by 
the  Tribe  in  such  cases: 

5.  To  bring  suit  in  the  appropriate  court  of 
competent  jurisdiction  to  enforce  this 
Ordinance  as  necessary; 

6.  To  establish,  determine,  and  levy  fines 
and  seek  damages  for  violation  of  this 
Ordinance: 

7.  To  collect  taxes  and  fees  levied  or  set  by 
the  Tribal  Council  and  to  keep  records, 
books,  and  accounts:  and 

8.  To  confiscate  liquor  sold,  possessed  or 
introduced  in  violation  of  this  Ordinance  and 
to  sell  or  otherwise  dispose  of  such 
confiscated  liquor  for  the  benefit  of  the  Tribe. 

Article  V — Right  To  Inspect  and  Search 

The  premises  on  which  alcoholic  beverages 
are  sold  or  distributed  shall  be  open  for 
inspection  by  the  Tribe,  through  the  Tribal 
Council  or  its  duly  authorized 
representatives,  at  all  reasonable  times  for  the 
purpose  of  ascertaining  compliance  with  the 
provisions  and  requirements  of  this 
Ordinance.  Where  warranted,  the  Tribe  shall 
conduct  reasonable  searches  and  may  seize 
goods 

Article  \T — Sales  and  Possession  of  .\lcohol 

The  sale  and  possession  of  alcohol  on 
tribal  lands  shall  be  governed  by  Tribal  and 
applicable  Federal  and  State  Laws  and  shall 
be  subject  to  the  following  limitations: 

1.  The  possession  or  introduction  of 
alcoholic  beverages  on  Tribal  Lands  shall  be 
lawful  if  such  possession  or  introduction  is 
in  conformity  with  Applicable  Laws. 

2.  The  sale  of  alcoholic  beverages  by 
business  entities  owned  by  and  subject  to  the 
control  of  the  Tribe  shall  be  lawful;  provided 
that  such  sales  are  in  conformity  with 
Applicable  Laws. 

.Article  VII — Licensing  and  Enforcement 

No  tribal  license  shall  issue  under  this 
Ordinance  except  upon  a  sworn  application 
filed  with  the  Tribe  containing  full  and 
complete  information  as  required  by  such 
application  and  is  subject  to  the  following: 

1.  Any  license  granted  can  be  transferred 
only  with  the  written  consent  of  the  Tribe. 

2.  Each  license  may  be  issued  for  a  period 
not  to  exceed  two  (2)  years  from  the  date  of 
issuance. 

3.  All  applicants  must  provide  satisfactory 
proof  that  the  applicant  is  or  will  be  duly 
licensed  by  the  State  of  California. 

4.  The  Tribe  may  revoke,  suspend,  or  deny 
a  license  at  any  time,  based  upon  a  violation, 
misrepresentation,  failure  to  renew  in  a 
timely  manner,  failure  to  provide  information 
requested  by  the  Tribe,  and  other  good  cause 
shown.  Applicants  or  licensees  whose 
licenses  are  denied,  suspended,  or  revoked 
may^equest  a  hearing  before  the  Tribe. 

5  Any  person  determined  by  the  Tribe  to 
be  in  violation  of  the  Ordinance  shall  be 
subject  to  civil  fines  and  penalties,  based  on 
a  schedule  of  fines  applicable  to  such 
violations.  Penalties  may  include  the 


imposition  of  criminal  sanctions  and 
penalties,  as  warranted,  consistent  with  all 
applicable  law. 

6.  In  investigating  applicants,  the  Tribe 
shall  consider  whether  the  applicant  is  in 
compliance  with  all  Applicable  Laws,  and 
whether  such  licensing  will  serve  the  best 
interests  of  the  Tribe.  All  applicants  must 
prove  their  suitability  to  obtain  a  tribal 
Hcense  and  to  qualify  for  a  state  liquor 
license. 

7.  Applicant  has  the  burden  of  providing 
satisfactory  proof  that  applicant  is  of  good 
character,  has  a  good  reputation  in  the  tribal 
and  local  community,  and  that  applicant  is 
financially  responsible  and  meets  all  other 
licensing  standards  established  by  the  Tribe. 

Article  VIII — Licensing  Hearings 

All  applications  for  a  tribal  liquor  license 
shall  be  reviewed  and  considered  by  the 
Tribe,  and  the  Tribe  may  convene  a  hearing 
to  take  evidence  regarding  the  application. 
The  Tribal  Council  shall  determine  whether 
to  grant  or  deny  the  application  based  on  the 
following  criteria; 

1.  Whether  all  suitability  requ^irements 
have  been  met. 

2.  Whether  all  requirements  of  this 
Ordinance  have  been  addressed:  and 

3.  Whether  the  Tribal  Council,  in  its 
discretion,  determines  that  granting  the 
license  is  in  the  best  interests  of  the  Tribe. 

In  the  event  applicant  is  a  member  of  the 
Tribal  Council,  the  member  shall  not  vote  on 
the  application  or  participate  in  the  hearings 
as  a  Tribal  Council  member. 

.'\rti(  ie  1\ — (.onditions  of  the  Tribal  License 

Any  tribal  license  issued  under  this 
Ordinance  shall  be  subject  to  such  conditions 
as  the  Tribal  Council  shall  establish, 
including  but  not  limited  to  the  following: 

1.  The  licensee  shall  at  all  times  maintain 
an  orderly,  clean  establishment,  both  inside 
and  outside  the  licensed  premises. 

2.  The  licensed  premises  shall  be  subject 
to  patrol  and  inspection  by  duly  authorized 
tribal  enforcement  or  other  tribal  officials  or 
their  designee,  and  by  such  other  law 
enforcement  officials  as  may  be  authorized 
by  law  at  all  times  during  regular  business 
hours,  and  after  hours  as  deemed  necessary 
and  prudent  by  such  officials. 

3.  No  alcoholic  beverages  shall  be  sold, 
served,  disposed  of,  delivered  or  consumed 
on  the  licensed  premises  except  in 
conformity  writh  the  hours  and  days 
prescribed  by  the  Tribal  Council  and  by  the 
laws  of  the  State  of  California  to  the  extent 
applicable. 

4.  A  tribal  liquor  license  shall  not  be 
deemed  a  property  right  or  vested  right  of 
any  kind,  nor  shall  the  granting  of  a  tribal 
liquor  license  give  rise  to  a  presumption  of 
legal  entitlement  to  the  granting  of  such 
license  for  a  subsequent  time  period 

Article  X — Tribally-Owned  Establishments 

The  Tribal  Council  may  issue,  by 
resolution,  an  appropriate  license  to  a 
tribally-owned  establishment  upon  such 
determination  as  is  necessary  to  assure 
compliance  with  applicable  laws. 
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Article  XI — Sovereign  Immunity 

Nothing  contained  in  this  Ordinance  is 
intended,  nor  does  it  in  any  way  limit,  alter, 
restrint.  or  waive  the  sovereign  immunity  of 
the  Tribe  or  any  of  its  agencies  from 
unconsented  suit  or  other  such  action  of  any 
kind. 

Article  XII — Severability.  Prior 
Enactments,  Amendment,  Compliance  With 
Law.  and  Effective  Date 

1.  If  am  provision  or  application  of  this 
Ordinance  is  determined  by  an  agency  or 
court  of  competent  jurisdiction  to  be  invalid 
or  unenforceable,  the  remaining  portions  of 
this  Ordinance  shall  remain  and  be 
unaffected  thereby. 

2.  All  prior  tribal  laws,  ordinances,  or 
resolutions  that  are  or  may  be  determined  to 
be  inconsistent  with  the  provisions  of  this 
Ordinance  are  hereby  repealed  to  the  extent 
inconsistent  with  this  Ordinance. 

3.  This  Ordinance  may  be  amended  by 
majority  vote  of  the  Tribal  Council  at  any 
time  at  a  duly  noticed  meeting.  Any  such 
amendment  shall  become  effective  upon 
publication  bv  thn  Secretarv  of  the  Interior  in 
the  Federal  Register,  unless  the  applicable 
law  does  not  require  such  publication  for  the 
amendment  to  become  effective. 

4.  All  provisions  of  this  Ordinance  shall 
comply  with  18  U.S.C.  1161. 

5.  This  Ordinance  shall  be  effective  on 
such  date  as  the  Secretary  of  the  Interior 
certifies  this  Ordinance  and  publishes  the  __ 
same  in  the  Federal  Register. 

Certification 

Thhs  IS  to  certify  that  the  foregoing 
ordinance  was  duly  enacted  by  the  vote  of 
the  Tribal  Council  of  Dry  Creek  Rancheria  by 
a  vote  of  72  for,  \0  against,  and  0  abstentions, 
at  a  duly  held  Regular  General  Meeting  of  the 
Tribal  Council  on  Saturday,  21  September 
2002,  and  that  this  ordinance  has  not  been 
amended  in  any  manner. 

Attest 

Elizabeth  Elgin  DeRouen.  Chairperson 

Dated:  September  21.  2002. 
Margie  Rojes,  Secretary/Treasurer 

Dated:  September  21.  2002. 

!FR  Doc  03-27104  Filed  10-27-03;  8:45  am] 

BILLING  CODE  431&-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-EU:  N-76578] 

Notice  of  Realty  Action:  Segregation 
Terminated,  Modified  Competitive  Sale 
of  Public  Lands,  Nye  County,  NV 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described  lands 

in  Amargosa  Valley.  Nye  County. 
Nevada,  have  been  examined  and  found 
suitable  for  sale  utilizing  a  modified 
competitive  bid  sale. 


DATES:  Comments  must  be  submitted  by 
December  12,  2003. 
ADDRESSES:  Bureau  of  Land 
Management,  Tonopah  Field  Station, 
1553  South  Main  Street,  Post  Office  Box 
911,  Tonopah,  Nevada  89049. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Saley,  Realty  Specialist,  at  the 
above  address  or  at  (775)  482-7806, 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  are  appraised 
at  the  fair  market  value  (FMV)  of 
5480,000.00; 

Mount  Diablo  Meridian,  Nevada, 

T.  17  S.,  R.  49  E.,  sec.  10,  SV2 

Totaling  320  acres  more  or  less. 

The  subject  lands  were  segregated  for 
exchange  purposes  on  October  1,  1997 
under  serial  number  N-61968.  The 
exchange  segregation  on  the  subject 
lands  will  be  terminated  and  replaced 
with  a  new  segregation  for  sale  purposes 
on  October  28,  2003. 

Authority  for  the  sale  is  section  203 
and  section  209  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21,  1976  (43  U.S.C.  1701,  1713,  1719). 
The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  section  7  of  the  Taylor  Grazing  Act. 
43  U.S.C.  315f,  Act  of  June  28,  1934,  as 
amended,  and  Executive  Order  6910. 
The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States; 

1 .  A  right-of-way  thereon  for  ditches 
and  canak  constructed  by  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil,  gas,  geothermal,  mineral 
materials  under  the  1947  Materials  Act 
and  Public  Law  167,  and  the  right  to 
prospect  and  mine  for  such  minerals. 

3.  Subject  to  valid  existing  rights. 
In  the  event  of  a  sale,  any  mineral 

interest  not  reserved  to  the  United 
States,  will  be  conveyed  simultaneously 
with  the  sale  of  the  land.  The  remaining 
unreserved  mineral  interests  have  no 
known  mineral  value.  Acceptance  of  the 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  unreserved 
mineral  interests.  The  purchaser  will  be 
required  to  pay  a  $50.00  non-refundable 
filing  fee  for  conveyance  of  the  available 
mineral  interests.  The  public  lands 
described  in  this  notice  are  bounded  on 
three  sides  by  lands  owned  by  the 
designated  bidder.  Rockview  Farms — 
Ponderosa  Dairy.  The  existing  use  of 
adjacent  properties  includes  wastewater 
lagoons  and  agricultural  uses  inducing 
the  application  of  bio-solids.  The 
subject  parcels  are  appropriate  for 
modified  competitive  bid  sale 
procedures  to  assure  compatibility  with 
existing  uses  pursuant  to  43  CFR 


2710.0-6(c)(3)(ii).  The  designated 
bidder  will  be  given  a  preference  and 
will  be  allowed  to  meet  the  highest  bid 
pursuant  to  43  CFR  2711. ,3-2.  Sealed 
bidding  is  the  only  acceptable  method 
of  bidding.  Sealed  bids  must  be  received 
in  the  Tonopah  Field  Station.  1553 
South  Main  Street,  P.O.  Box  911, 
Tonopah,  Nevada,  by  4:30  p.m., 
December  29,  2003.  All  sealed  bids  must 
be  accompanied  by  a  payment  of  not 
less  than  20  percent  of  the  total  bid  or 
S96.000.  Minimum  bid  amount  of 
5480,000.  All  bidders  must  be  U.S. 
citizens.  18  years  or  older,  legally 
chartered  U.S.  corporations  authorized 
to  own  real  estate  in  the  State  of 
Nevada,  or  other  legal  entity  capable  of 
holding  title  to  land.  Payment  must  be 
in  the  form  of  a  certified  check,  money 
order,  or  cashier's  check  made  payable 
to:  Department  of  the  Interior — BLM. 
The  apparent  high  bidder  will  be 
allowed  180  days  from  the  date  of  sale 
to  submit  the  remainder  of  the  purchase 
price  and  the  550.00  fee  to  cover  the 
administrative  cost  of  purchasing  the 
available  mineral  estate.  Failure  to  remit 
payments  within  the  time  allowed  will 
disqualify  the  apparent  high  bidder  and 
the  deposit  will  be  forfeited.  If  the 
apparent  high  bidder  is  disqualified  the 
ne.xt  highest  qualified  bid  will  be 
honored  or  the  land  re-offered  under 
competitive  procedures. 

The  purchaser/patentee,  bv  accepting 
patent,  agrees  to  indemnify,  defend,  and 
hold  the  United  States  harmless  from 
any  costs,  damages,  claims,  causes  of 
action,  penalties,  fines,  liabilities,  and 
judgments  of  any  kind  arising  from  the 
past,  present  or  future  acts  of  omissions 
of  the  patentee,  its  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
party  arising  out  of  or  in  connection 
with  the  patentee's  use  and/or 
occupancy  of  the  patented  real  property 
resulting  in:  (1)  Violations  of  Federal, 
State,  and  local  laws  and  regulations 
that  are  now  or  in  the  future  become, 
applicable  to  the  real  property;  (2) 
Judgments,  claims  or  demands  of  any 
kind  assessed  against  the  United  States; 
(3)  Costs,  expenses,  or  damages  of  any 
kind  incurred  by  the  United  States;  (4) 
Releases  or  threatened  releases  of  solid 
or  hazardous  waste(s)  and/or  hazardous 
substance(s),  as  defined  by  Federal  or 
State  environmental  laws,  off,  on,  into 
or  under  land,  property,  and  other 
interests  of  the  United  States;  (5)  Other 
activities  by  which  solid  or  hazardous 
substances  or  wastes,  as  defined  by 
Federal  and  State  environmental  laws 
are  generated,  released,  stored,  used,  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action  or  other 
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actions  related  in  any  manner  to  said 

solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resource  damages  as 
defined  by  Federal  and  State  law.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

No  warranty  of  any  kind  be  given  or 
implied  as  to  the  potential  use  of  the 
land  offered  for  sale.  It  is  the  buyer's 
responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyer's 
responsibility  to  be  aware  of  existing  or 
prospective  uses  of  nearby  properties. 
The  sale  parcel  is  currently  without 
legal  access.  Any  land  lacking  access 
from  a  public  road  or  highway  is 
conveyed  as  such.  Future  acquisition  of 
access  is  the  responsibility  of  the  buyer. 

This  parcel  of  land  located  in 
Amargosa  Valley.  Nevada,  is  being 
offered  for  sale  through  modified 
competitive  bid  sale  procedures.  The 
adjacent  land  uses  and  general  location 
of  the  subject  parcel  make  this  tract  of 
land  difficult  and  uneconomic  to 
manage  as  part  of  the  public  lands.  As 
such,  the  sale  parcel  meets  the  disposal 
criteria  found  under  Title  43  CFR 
2710.0-3(a)(3).  The  proposed  action  is 
consistent  with  the  objectives,  goals, 
and  decisions  of  the  Las  Vegas  Resource 
Management  Plan.  An  appraisal  report 
has  been  prepared  by  a  certified 
appraiser  for  the  purposes  of 
establishing  fair  market  value.  The 
appraisal  report  is  available  for  review 
at  the  address  shown  above. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  subject 
lands  from  all  approfjriatiuns  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregatiwn  will 
terminate  upon  issuance  of  the  patent  or 
luly  26,  2004.  which  ever  occurs  first. 
The  segregation  for  exchange  purposes 
is  being  terminated  and  replaced  by  the 
new  segregation  in  order  to  allow  for 
sale.  For  a  period  until  December  12, 
2003,  interested  parties  may  submit 
comments  to  the  Tonopah  Field  Station 
Manager  at  the  above  address.  Any 
adverse  comments  wdl  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modif\'  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  land  will  not  be  offered  for 
sale  until  December  29.  2003. 


Dated:  September  18,  2003. 
William  S.  Fisher, 

Assistant  Field  Manager.  Tonopah. 

|FR  Doc.  03-27000  Filed  10-27-03;  3:45  am] 

BILLING  CODE  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-EU:  N-76579 

Notice  of  Realty  Action:  Segregation 
Terminated,  Direct  Sale  of  Public 
Lands,  Nye  County,  NV 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described  lands 
in  Amargosa  Valley,  Nye  County, 
Nevada,  have  been  examined  and  found 
suitable  for  sale  utilizing  direct  sale 
procedures. 

DATES:  Comments  must  be  submitted  by 

December  12,  2003. 
ADDRESSES:  Bureau  of  Land 
Management,  Tonopedi  Field  Station, 
1553  South  Main  Street,  Post  Office  Box 
911.  Tonopah.  Nevada  89049 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Seley,  Realty  Specialist,  at  the 
above  address  or  at  (775)  482-7806. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  are  appraised 
at  no  less  than  the  fair  market  value 
(FMV)  of  5144,000.00: 

Mount  Diablo  Meridian,  Nevada, 

T.  17  S.,  R.  49  E.,  sec.  9.  SWV4SEV4; 
sec  10,  SEV4NEV4,  SEV4NWV4; 

Totaling  120  acres  more  or  less. 

This  land  is  bmng  offered  for  direct 
sale  to  Rockview  Farms,  Ponderosa 
Dairy.  The  lands  are  being  offered 
through  direct  sale,  pursuant  to  43  CFR 
2711.3-3{aK5).  to  resolve  inadvertent 
unauthorized  use  and  development. 

The  subject  lands  were  segregated  for 
exchange  purposes  on  October  1.  1997 
under  serial  number  N-61968  The 
exchange  segregation  on  the  subject 
lands  will  be  terminated  and  replaced 
with  the  segregation  for  sale  described 
in  this  notice.  The  segregation  for 
exchange  purposes  is  being  termmated 
in  order  to  allow  for  sale.  Authority  for 
the  sale  is  Section  203  and  Section  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21.  1976 
(43  U.S.C   1701.  1713.  1719).  The  above- 
described  lands  are  hereby  classified  for 
disposal  in  accordance  with  section  7  of 
the  Taylor  Grazing  Act.  43  U.S.C.  315f, 
Act  of  lune  28,  1934,  as  amended,  and 
Executive  Order  6910  The  patent,  when 


issued,  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States,  Act  of  August  30, 
1890(43  U.S.C.  945). 

2.  Oil,  gas,  geothermal,  mineral 
materials  under  the  1947  Materials  Act 
and  Public  Law  167,  and  the  right  to 
prospect  and  mine  for  such  materials. 

3.  Subject  to  valid  existing  rights. 
The  purchaser/patentee,  by  accepting 

patent,  agrees  to  indemnify,  defend,  and 
hold  the  United  States  harmless  from 
any  costs,  damages,  claims,  causes  of 
action,  penalties,  fines,  liabilities,  and 
judgments  of  any  kind  arising  from  the 
past,  present  or  future  acts  or  omissions 
of  the  patentee,  its  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
party  arising  out  of  or  in  connection 
with  the  patentee's  use  and/or 
occupancy  of  the  patented  real  property 
resulting  in:  (1)  Violations  of  Federal, 
State,  and  local  laws  and  regulations 
that  are  now  or  in  the  future  become, 
applicable  to  the  real  property;  (2) 
Judgments,  claims  or  demands  of  any 
kind  assessed  against  the  United  States; 
(3)  Costs,  expenses,  or  damages  of  any 
kind  incurred  by  the  United  States:  (4) 
Releases  or  threatened  releases  of  solid 
or  hazardous  waste(s)  and/or  hazardous 
substance(s),  as  defined  by  Federal  or 
State  envirorunental  laws,  off,  on,  into 
or  under  land,  property,  and  other 
interests  of  the  United  States;  (5)  Other 
activities  by  which  solid  or  hazardous 
substances  or  wastes,  as  defined  by 
Federal  and  State  environmental  laws 
are  generated,  released,  stored,  u^ed,  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resource  damages  as 
defined  by  Federal  and  State  laws.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

No  warranty  of  any  kind  shall  be 
given  or  implied  as  to  the  potential  use 
of  the  land  offered  for  sale.  It  is  the 
buyer's  responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyer's 
responsibility  to  be  aware  of  existing  or 
prospective  uses  of  nearby  properties. 
The  sale  parcel  is  currently  without 
legal  access.  Any  land  lacking  access 
from  a  public  road  or  highway  is 
conveyed  as  such.  Future  acquisition  of 
access  is  the  responsibility  of  the  buyer. 
In  the  event  of  a  sale,  the  unreserved 
mineral  interest  will  be  conveyed 
simultaneouslv  with  the  sale  of  the 


61462 


Federal  Register/ Vol.  68.  No.  208 /Tuesday,  October  28,  2003 /Notices 


land.  The  remaining  unreserved  mineral 
interests  have  no  known  mineral  value. 
Acceptance  of  the  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  unreserved  mineral  interests. 
The  purchaser  will  be  required  to  pay  a 
S50.00  non-refundable  filing  fee  for 
conveyance  of  the  available  mineral 
interests.  The  purchaser  will  have  30 
days  from  the  date  of  receiving  the  sale 
offer  to  accept  the  offer  and  submit  a 
deposit  of  30  percent  of  the  purchase 
price,  the  S50.00  fding  fee  for  the 
conveyance  of  mineral  interests,  and  for 
payment  of  publication  costs.  The 
purchaser  must  remit  the  remainder  of 
the  purchase  price  within  180  days  from 
the  date  the  sale  offer  is  received. 
Payments  must  be  by  certified  check, 
postal  money  order,  bank  draft  or 
cashier's  check,  payable  to  U.S. 
Department  of  the  Interior — BLM. 
Failure  to  meet  conditions  established 
for  this  sale  will  void  the  sale  and  any 
monies  received  will  be  forfeited. 

This  parcel  of  land  located  in 
Amargosa  Valley,  Nevada,  is  being 
offered  for  sale  through  direct  sale 
procedures.  The  adjacent  land  uses, 
unauthorized  agricultural  development, 
and  general  location  of  the  subject 
parcels  make  these  tracts  of  land 
difficult  and  uneconomic  to  manage  as 
part  of  the  public  lands.  As  such,  these 
lands  meet  the  criteria  found  under  43 
CFR  2710.0-3(a)(3).  The  proposed 
action  is  consistent  with  the  objectives, 
goals,  and  decisions  of  the  Las  Vegas 
Resource  Management  Plan.  An 
appraisal  report  has  been  prepared  by  a 
certified  appraiser  for  the  purposes  of 
establishing  fair  market  value  (FMV). 
The  appraisal  report  is  available  for 
review  at  the  address  shown  above. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  subject 
lands  from  all  appropriations  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregation  will 
terminate  upon  issuance  of  the  patent  or 
on  July  26,  2004,  whichever  occurs  first. 

For  a  period  until  December  12,  2003, 
interested  parties  may  submit  comments 
to  the  Tonopah  Field  Station  Manager  at 
the  above  address.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modifv'  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
timely  filed  objections  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior.  The  land 
will  not  be  offered  for  sale  until 
December  29,  2003. 


Dated;  September  18,  2003. 
William  S.  Fisher. 
Assistant  Fwld  Manager.  Tonopah. 
IFR  Doc.  03-27001  Filed  10-27-03;  8:45  ami 
BILUNG  COOe  431 0^0 -M 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  of  Availability  of  the  Proposed 
Notice  of  Sale  for  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Lease  Sale 
190  in  the  Central  Gulf  of  Mexico 
(GOM)     I 

AGENCY:  Minerals  Management  Service, 
Interior.  1 

ACnON:  Notice  of  availability  of  the 
proposed  notice  of  sale  for  proposed 
sale  190.' 


summary:  The  MMS  announces  the 
availability  of  the  proposed  Notice  of 
Sale  for  proposed  Sale  190  in  the 
Central  GOM  OCS.  This  Notice  is 
published  pursuant  to  30  CFR  256.29(c) 
as  a  matter  of  information  to  the  public. 
With  regard  to  oil  and  gas  leasing  on  the 
OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 

DATES:  Comments  on  the  size,  timing,  or 
location  of  proposed  Sale  190  are  due 
from  the  affected  States  within  60  days 
following  their  receipt  of  the  proposed 
Notice,  The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  March  17,  2004. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  Notice  of  Sale  for  Sale  190  and 
a  "Proposed  Sale  Notice  Package" 
containing  information  essential  to 
potential  bidders  may  be  obtained  from 
the  Public  Information  Unit,  Gulf  of 
Mexico  Region,  Minerals  Management 
Service,  1201  ELmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 
Telephone;  (504)  736-2519. 

Dated:  October  20,  2003. 
R.  M.  "Johnnie"  Burton, 

Director.  Minerals  Management  Service. 
IFR  Doc.  0,^-27170  Filed  10-27-03;  8:45  am) 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
contractual  actions  that  have  been 
proposed  to  the  Bureau  of  Reclamation 
(Reclamation)  and  are  new,  modified, 
discontinued,  or  completed  since  the 
last  publication  of  this  notice  on  July  24, 
2003.  This  notice  is  one  of  a  variety  of 
means  used  to  inform  the  public  about 
proposed  contractual  actions  for  capital 
recovery  and  management  of  project 
resources  and  facilities  consistent  with 
section  9(f)  of  the  Reclamation  Project 
Act  of  1939.  Additional  announcements 
of  individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Simons,  Manager,  Water 
Contracts  and  Repayment  Office,  Bureau 
of  Reclamation,  PO  Box  25007,  Denver, 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Consistent 
with  section  9(f)  of  the  Reclamation 
Project  Act  of  1939  and  43  CFR  426.20 
of  the  rules  and  regulations  published  in 
52  FR  11954,  April  13.  1987, 
Reclamation  will  publish  notice  of 
proposed  or  aftiendatory  contract 
actions  for  any  contract  for  the  delivery 
of  project  water  for  authorized  uses  in 
newspapers  of  general  circulation  in  the 
affected  area  at  least  60  days  prior  to 
contract  execution.  Announcements 
may  be  in  the  form  of  news  releases, 
legal  notices,  official  letters, 
memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  the 
sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  Either 
of  the  contracting  parties  may  invite  the 
public  to  observe  contract  proceedings. 
All  public  participation  procedures  will 
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be  coordinated  with  those  involved  in 

complying  with  the  National 
Environmental  Policy  Act.  Pursuant  to 
the  'Final  Revised  Public  Participation 
Procedures"  for  water  resource-related 
contract  negotiations,  published  in  47 
FR  7763.  February  22,  1982.  a  tabulation 
is  provided  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act.  as 
amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  b*^  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  nniew  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to  (i)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 


public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  At  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

The  February  28,  2003,  notice  should 
be  used  as  a  reference  point  to  identify 
changes.  The  numbering  system  in  this 
notice  corresponds  with  the  numbering 
system  in  the  Februarv  28.  2003.  notice. 

Definitions  of  .Abbreviations  I'sed  in 
This  Document 

BCP — Boulder  Canyon  Project 

Reclamation — Bureau  of  Reclamation 

CAP — Central  .Arizona  Project 

CVT — Central  Valley  Project 

CRSP — Colorado  River  Storage  Project 

FR — Federal  Register 

IDD — Irrigation  and  Drainage  District 

ID — Irrigation  District 

M&I — Municipal  and  Industrial 

O&M — Operation  and  Maintenance 

P-SMBP — Pick-Sloan  Missouri  Basin 

Program 
PPR— Present  Perfected  Right 
SOD— Safetv  of  Dams 
WD— Water' District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise,  Idaho  83706-1234, 
telephone  208-378-5223. 

Modified  contract  action: 

17.  West  Extension  ID,  Umatilla 
Project.  Oregon:  Amendatory  repayment 
contract  for  long-term  boundary 
expansions  to  include  lands  outside  of 
federally  recognized  district  boundaries. 

Completed  contract  action: 

17.  Hermiston  ID,  Umatilla  Project, 
Oregon:  Amendatory  repayment 
contract  for  long-term  boundary 
expansions  to  include  lands  outside  of 
federally  recognized  district  boundaries. 
Contract  executed  on  August  14,  2003. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898, 
telephone  916-978-5250. 

New  contract  actions: 

45,  Centinella  WD.  CVP,  California: 
Proposed  assignment  of  up  to  2,500 
acre-feet  of  Centinella  WD's  CVP  water 
to  Westlands  WD  for  irrigation  use. 

46.  Melvin  D.  and  Mardella  Hughes, 
CVP,  California:  Assignmeni  of  water 
service  contract  to  Tranquility  Public 
Utility  District  for  agricultural  use. 

Completed  contract  action: 
6,  Mountain  Gate  Community 
Senices  District,  CV-T,  California: 
Amendment  of  existing  long-term  water 
service  contract  to  include  right  to 
renew.  This  amendment  will  also 
conform  the  contract  to  current 
Reclamation  law,  including  Pub.  L.  102- 
575.  Interim  renewal  contract  executed 
on  fuly  28,  2003. 


12,  MS-T.  Inc.,  Sacramento  River 
Water  Rights  Contractors,  CVT, 
California:  A  proposed  exchange 
agreement  with  M&T,  Inc.,  to  take  Butte 
Creek  water  rights  water  from  the 
Sacramento  River  in  exchange  for  CVT 
water  to  facilitate  habitat  restoration. 
Exchange  agreement  executed  on  July 
15,2003. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City, 
Nevada  89006-1470,  telephone  702- 
293-8536, 

New  contract  actions: 

54.  Arizona  American  Water 
Company  (Sun  City  Division),  CAP, 
Arizona:  Subcontract  with  Central 
Arizona  Water  Conservation  District  for 
water  service  of  4,189  acre-feet  of  M&I 
water. 

55.  Arizona  American  Water 
Company  (Sun  City  West  Division), 
CAP.  Arizona:  Subcontract  with  Central 
Arizona  Water  Conservation  District  for 
water  service  of  2,372  acre-feet  of  M&I 
water. 

56.  Arizona  American  Water 
Company  (Agua  Fria  Division).  CAP. 
Arizona:  Subcontract  with  Central 
Arizona  Water  Conservation  District  for 
water  service  of  11,092  acre-feet  of  M&I 
water. 

57.  Fisher's  Landing  Water  and  Sewer 
Works,  LLC.  BCP.  Arizona:  Contract  for 
53  acre-feet  of  Colorado  River  water  to 
be  used  to  account  for  domestic  water 
use  on  residential  properties  located 
within  the  Castle  Dome  area  of  Martinez 
Lake. 

58.  Green  Valley  Water  Company, 
CAP.  Arizona:  Assignment  of 
subcontract  entitlement  of  1.900  acre- 
feet  of  M&I  water  to  Green  V^alley 
Domestic  Improvement  District. 

59.  Midvale  Farms  Water  Company, 
CAP,  Arizona:  Assignment  of  allocation 
for  1 ,500  acre-feet  of  M&l  water  to  the 
City  of  Tucson. 

Modified  contract  action: 
1,  Milton  and  lean  Phillips.  John  J. 
Peach,  and  Sunkist  Growers,  Inc.,  BCP, 
Arizona:  Colorado  River  water  deliver)' 
contracts,  as  recommended  by  the 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  3,168  acre- 
feet  per  vear  total. 

7.  Bea'ttie  Farms  SW,  BCP  Arizona: 
Contract  for  1,110  acre-feel  per  year  of 
fourth  priority  water. 

Discontinued  contract  action: 
1.  Milton  and  Jean  Phillips.  Cameron 
Brothers  Construction  Co.,  Ogram 
Farms,  John  /.  Peach,  Sunkist  Growers. 
Inc.,  BCP.  Arizona:  Colorado  River 
water  delivery  contracts,  as 
recommended  by  the  Arizona 
Department  of  Water  Resources,  with 
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agricultural  entities  located  near  the 
Colorado  River  for  up  to  .3,168  acre-feet 
per  year  total.  Recommendation  for 
Cameron  Brothers  Construction  Co.,  was 
rescinded  by  the  Arizona  Department  of 
Water  Resources. 

Completed  contract  actions: 

1.  Milton  and  juan  Phillips,  Cameron 
Brothers  Construction  Co..  Ogram 
Forms.  John  /.  Peuch.  Sunkist  Growers. 
Inc  .  BCP.  Arizona:  Colorado  River 
water  delivery  contracts,  as 
recommended  by  the  Arizona 
Department  nf  Water  Resources,  with 
agricultural  entities  located  near  the 
Colorado  River  for  up  to  3,168  acre-feet 
per  year  total.  Contract  with  Ogram 
F' arms  for  480  acre-feet  per  year  has 
been  e.xecuted. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107.  SaU  Lake  City,  Utah  84138- 
1102,  telephone  801-.524^419, 

New  contract  action: 

27.  Russell.  Harrison  F.  and  Patricia 
E.:  Aspinall  i'nit:  CRSP:  Colorado: 
Contract  for  1  acre-foot  of  water  to 
support  an  augmentation  plan.  Case  No. 
97CW39,  Water  Division  Court  No.  4, 
State  of  Colorado,  to  provide  for  a 
single-family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 
commercial). 

Completed  contract  actions: 

1.  (e)  Upper  Gunnison  Water 
Conseaancv  District,  Aspinall  Storage 
Unit.  CRSP.  Colorado:  Due  to  the 
continued  e.xtreme  drought  conditions 
in  the  Upper  Guimisnn  River  Basin,  the 
District  has  requested  a  temporary  1- 
year  water  service  contract  for  up  to  a 
maximum  of  3,000  acre-feet  of  water  out 
of  Blue  Mesa  Reservoir  to  be  resold  by 
the  District  under  temporary,  1-year, 
third-party  contracts  to  water  users 
located  within  the  District's  boundaries. 
Contract  executed  on  April  1.  2003. 

(f)  Town  of  Lake  City,  Aspinall 
Storage  Unit,  CRSP,  Colorado:  Lake  City 
has  requested  a  40-year  water  service 
contract  for  an  additional  25  acre-feet  of 
water  out  of  Blue  Mesa  Reservoir  to 
support  its  plan  of  augmentation.  Lake 
City  is  working  with  the  State  of 
Colorado.  Water  Division  4  to  develop  a 
specific  plan  for  using  the  augmentation 
water  in  accord  with  Colorado  water 
law.  Reclamation  and  Lake  City  have  an 
existing  40-year  contract,  No.  9-07-40- 
R07qo.  dated  Mav  5,  1989,  for  25  acre- 
feet  of  water  out  f)f  Blue  Mesa  Reservoir. 
Contract  executed  on  July  16,  2003. 

(g)  Lazear  Dnmestii  Water  (Company. 
Aspinall  Storage  i'nit.  CRSP.  Colorado: 
Lazear  has  requested  a  40-year  water 
service  contract  for  an  additional  44 
acre-feet  of  water  out  of  Blue  Mesa 
Reservoir  to  su[)port  its  plan  of 
augmentation.  Case  No.  02WC253, 


District  Court,  Water  Division  4. 
Reclamation  and  Lazear  have  an 
existing  25-vear  contract.  No.  98-07- 
40-R5000.  dated  January-  29,  1998,  for 
44  acre-feet  of  water  out  of  Blue  Mesa 
Reservoir.  Contract  executed  on  August 
16,  2003. 

26.  Paul  Hudgeons,  Aspinall  Storage 
Unit,  CRSP.  Colorado:  Mr.  Hudgeons 
has  requested  a  40-year  water  service 
contract  for  1  acre-foot  of  water  out  of 
Blue  Mesa  Reservoir  to  support  his  plan 
of  augmentation.  Case  No.  02WC283. 
District  Court,  Water  Division  4. 
Contract  executed  on  June  12,  2003. 

Great  Plains  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7790, 

Modified  contract  actions: 

3.  Ruedi  Reset\'oir,  Fryingpan- 
Arkansas  Project.  Colorado:  Second 
round  water  sales  from  the  regulatory ' 
capacity  of  Ruedi  Reservoir.  Water 
service  and  repayment  contracts  for  up 
to  17,000  acre-feet  annually  for  M&I  use. 

5.  City"  of  Rapid  City,  Rapid  Vallev 
Unit,  P-SMBP,  South'  Dakota:  Coniiact 
renewal  for  storage  capacity  in  Pactola 
Reser\'oir,  A  temporary  (1  year  not  to 
exceed  10.000  acre-feet)  water  service 
contract  has  been  executed  with  the  City 
of  Rapid  City,  Rapid  Valley  Unit,  for  use 
of  water  from  Pactola  Reservoir.  A  long- 
term  storage  contract  is  being  negotiated 
for  water  stored  in  Pactola  Reservoir. 
Legislation  is  pending  for  change  in  the 
authorized  use  of  Pactola  storage. 

15.  Lower  Marias  Unit.  P-SMBP. 
Montana:  Water  service  contract  with 
Robert  A.  Sisk,  Sisk  Ranch,  expired  in 
July  1998.  Initiating  long-term  contract 
for  the  use  of  up  to  552  acre-feet  of 
storage  Water  from  Tiber  Reservoir  to 
irrigate  276  acres.  This  action  will 
combine  the  two  contracts  presently 
held  by  Robert  Sisk.  Temporary/interim 
contracts  are  being  issued  to  allow 
continued  delivery  of  water  and  the 
time  necessary  to  complete  required 
actions  for  the  long-term  contract 
process. 

16.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Negotiating  for  a  long-term 
water  service  contract  with  Julie 
Peterson  for  the  use  of  up  to  717  acre- 
feet  of  storage  water  from  Tiber 
Reservoir  to  irrigate  239  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessary  to 
complete  required  actions  for  the  long- 
term  contract  process. 

22.  Gletido  Unit.  P-SMBP.  Wyoming: 
Amendments  to  long-term  water  service 
contracts  with  Burbank  Ditch,  New 
Grattan  Ditch  Company,  Torrington  ID, 
Lucerne  Canal  and  Power  Company, 


and  Wright  and  Murphy  Ditch  Company 
to  extend  the  contract  term. 

23.  Glendo  Unit.  P-SMBP.  Nebraska: 
Amendments  to  long-term  water  service 
contracts  with  Bridgeport.  Enterprise, 
and  Mitchell  IDs.  and  Central  Nebraska 
Public  Power  and  ID  to  extend  the 
contract  term. 

29.  Park  Board.  P-SMBP.  Dickinson 
Unit,  North  Dakota:  A  temporary 
contract  has  been  negotiated  with  the 
Park  Board  for  minor  amounts  of  water 
from  Dickinson  Dam.  Negotiate  a  long- 
term  water  service  contract  with  the 
Park  Board  for  minor  amounts  of  water 
from  Dickinson  Dam. 

33.  Lower  Marias  Unit.  P-SMBP. 
Montana:  Initiating  long-term  water 
service  contract  with  Allen  Brown  as 
Tiber  Enterprises  for  up  to  1,388  acre- 
feet  of  storage  water  from  Tiber 
Reservoir  to  irrigate  694  acres.  This 
action  will  combine  the  two  contracts 
presently  held  by  Tiber  Enterprises. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessary  to 
complete  required  actions  for  the  long- 
term  contract  process. 

Completed  contract  actions: 

3.  Ruedi  Reser\'oir.  Fr\ingpan- 
Arkansas  Project.  Colorado:  Second 
round  water  sales  from  the  regulatory 
capacity  of  Ruedi  Reservoir.  Water 
service  and  repayment  contracts  for  up 
to  17,000  acre-feet  annually  for  M&I  use; 
contract  with  the  Colorado  Water 
Conservation  Board  and  LI.S.  Fish  and 
Wildlife  Service  for  10,825  acre-feet  for 
endangered  fishes.  Contract  with  the 
Colorado  Water  Conservation  Board  and 
the  U.S.  Fish  and  Wildlife  Service 
executed  on  June  24.  2003. 

24.  Belle  Fourche  ID.  Belle  Fourche 
Project,  South  Dakota:  Belle  Fourche  ID 
has  requested  a  S25.000  reduction  in 
construction  repayment.  Contract 
amendment  executed  on  June  2,  2003. 

39.  Belle  Fourche  ID.  Belle  Fourche 
Project.  South  Dakota:  Negotiate  a 
temporary  contract  for  additional 
supplemental  water  for  up  to  10,000 
acre-feet  from  KeyhoU;  Reservoir. 
Negotiate  an  amendment  to  the 
District's  Keyhole  Darn  repayment 
contract  for  increased  storage  space  to 
store  additional  amounts  of  water.  A 
temporary  1-year  ccmtract  for 
supplemental  w-ater  from  Keyhole 
Reservoir  was  executed  on  June  2,  2003. 
An  amendment  to  the  Keyhole  Dam 
repayment  contract  may  still  be  required 
in  the  hiture. 

45.  Frenchman  Valley  ID.  Frenchman 
Unit.  P-SMBP.  Nebraska:  Proposed 
contract  amendment — request  for 
deferment  of  annual  payment  due  to 
severe  drought.  Contract  amendment 
executed  on  Julv  14,  2003. 
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Dated:  October  14,  2003. 
Roseann  Gonzales, 

Acting  Deputy  Director.  Office  of  Program 
and  Policy  Services. 

[FR  Doc. 03-27108  Filed  10-27-03;  8:45aml 
BILLING  CODE  4310-MN-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Freeport  Regional  Water  Project, 
Sacramento,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Extension  of  comment  period 
for  review  of  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR). 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  the  lead  Federal  agency; 
the  United  States  Army  Corps  of 
Engineers,  a  cooperating  Federal  agency; 
and  the  Freeport  Regional  Water 
Authority  (FRVVA).  the  .State  lead 
agency,  are  extending  the  review  period 
for  the  Draft  ELS./EIR  to  Derember  15. 
2003.  The  notice  of  availability  of  the 
Draft  EIS/EIR  and  notice  of  public 
workshop  and  notice  of  public  hearing 
was  published  in  the  Federal  Register 
on  August  8,  2003  (68  FR  47363).  The 
public  review  period  was  originally  to 
end  on  October  7,  2003. 
DATES:  Submit  comments  on  the  Draft 
EIS/EIR  on  or  before  December  15,  2003. 
ADDRESSES:  Written  comments  on  the 
Draft  EIS/EIR  are  to  be  addressed  to  Mr. 
Kurt  Kroner,  Freeport  Regional  Water 
Project,  Freeport  Regional  Water 
Authority.  1510  J  Street  #140. 
Sacramento,  CA  95814,  Fax:  916-444- 
2137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Rob  Sc:hrocder,  Reclamation,  at  916- 
989-7274,  TDD  916-989-7285,  or  e- 
mail:  rscbropdorf&mp. usbr.gov:  or  Mr. 
Kurt  Kroner,  at  916-326-5489,  or  e- 
mail:  k.kroner'afrwa.com. 
SUPPLEMENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 


from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  7,  2003. 
Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 

Region. 

[FR  Dor  0.3-27154  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1057 
(Preliminary)] 

Certain  Processed  Hazelnuts  From 
Turkey 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
Preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 

notice  oi  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-1057 
{Preliminary')  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Turkey  of  certain 
processed  hazelnuts,  provided  for  in 
subheadings  0802.22.00  and  2008.19.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  5,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  December  12,  2003. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  Octobpr  21,  200,1 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 


Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretar>'  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wviw.usitc.gov].  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  21,  2003,  by  Westnut 
LLC,  Dundee,  OR;  Northwest  Hazelnut 
Co.,  Hubbard,  OR;  Hazelnut  Growers  of 
Oregon,  Cornelius,  OR;  Willamette 
Filbert  Growers,  Newberg,  OR; 
Evergreen  Orchards,  McMinnville,  OR; 
and  Evonuk  Orchards,  Eugene,  OR. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entr\'  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary'  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPIj  under  an 
administrative  protective  order  (APO) 
and  BPI  ser\'ice  list. — Pursuant  to 
section  207.7(a)  cf  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  §  1677(9))  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register  A  separate 
service  list  will  be  maintained  by  the 
Secretar\'  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
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conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  November 
12.  2003,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis,  (202)  205-3185, 
not  later  than  November  7,  2003,  to  list 
their  appearance  and  witnesses  (if  any). 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commissions  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  17,  2003,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
m€;ans.  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended.  67  FR  68036  (November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  cither  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary-  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commissions  rules 

Issued:  October  22,  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

|FR  Doc  03-27112  Filed  10-27-03;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

SPA  Dynamic  Wholesalers:  Denial  of 
Request  for  Registration  to  Handle  List 
I  Chemicals 

On  May  1,  2001,  Spa  Dynamic 
Wholesalers  (Respondent)  applied  to  be 
registered  with  the  Drug  Enforcement 
Administration  (DEA)  as  a  distributor  of 
the  List  I  chemicals  ephedrine, 
pseudoephedrine  and 
phenylpropanolamine  (PPA),  Control 
Number  K2202014201J.  On  April  24, 
2002.  after  an  investigation  by  DEA 
investigators,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  issued  an  Order  to  Show  Cause 
(OTSC)  why  DEA  should  not  deny 
Respondent's  application.  Prior  to  the 
issuance  of  the  OTSC,  on  March  13. 
2002,  Respondent's  owner  Ann  Marie 
Tess  Wrigley  (Ms.  Wrigley)  left  a 
voicemail  message  at  DEA  regarding  the 
status  of  her  application.  The  call-back 
number  left  by  Ms.  Wrigley  turned  out 
to  be  a  number  for  a  facsimile  machine. 
A  DEA  investigator  used  the  number  to 
send  a  facsimile  to  Ms.  Wrigley,  asking 
her  to  contact  the  investigator  at  DEA. 
Ms.  Wrigley  did  not  respond  to  the  fax, 
and  has  not  contacted  DEA  since  that 
time. 

The  OTSC  was  sent  by  certified  mail 
to  the  latest  address  provided  by  Ms. 
Wrigley  to  DEA.  The  OTSC  was  not 
claimed,  indicating  that  Respondent 
was  no  longer  at  the  late.st  address 
provided  by  Ms.  Wrigley,  and  had  left 
noJorwarding  address. Since  the  OTSC 
was  issued,  Ms.  Wrigley  has  not 
contacted  DEA  concerning  the  status  of 
her  application. 

Therefore,  the  Acting  Deputy 
Administrator,  finding  that  DEA  has 
made  reasonable  attempts  to  serve  the 
OTSC  on  Respondent,  and  no  request 
for  a  hearing  has  been  received, 
concludes  that  Respondent  is  deemed  to 
have  waived  its  hearing  right.  The 
Acting  Deputy  Administrator  has 
carefully  reviewed  the  entire  record  in 
this  matter,  as  defined  above,  and 
hereby  issues  this  final  rule  and  final 
order  prescribed  by  21  CFR  1301.43  and 
21  CFT^  1301.46.  based  upon  the 
following  finding  of  fact  and 
conclusions. 

The  Acting  Deputy  Administrator 
finds  that  the  List  I  chemicals  ephedrine 
and  pseudoephedrine  are  legitimate 
chemicals  that  also  may  be  used  in  the 
illicit  manufacture  of  a  controlled 
substance  in  violation  of  the  Controlled 
Substances  Act.  21  U.S.C.  802(34),  21 
CFR  1310.02(a).  Both  chemicals  are 
commonly  used  to  illegally  manufacture 


methamphetamine,  a  schedule  II 
controlled  substance. 

The  Food  and  Drug  Administration 
(FDA)  has  approved  ephedrine  for  over- 
the-counter  (OTC)  use  as  a 
bronchodilator  for  the  treatment  of 
asthma.  Ephedrine  is  also  lawfully 
marketed  as  a  nasal  decongestant. 
Ephedrine  is  also  used  lawfully  in 
hospitals  in  the  treatment  of 
hypotensive  crisis  and  acute 
bronchospasm.  Physicians  have  also 
used  ephedrine  to  promote  urinary 
continence.  OTC  ephedrine  products 
have  also  been  misused  for  their 
stimulant  properties  and  for  use  as  diet 
aids.  FDA  has  not  approved  these 
products  for  such  uses. 

Pseudoephedrine  is  lawfullv 
marketed  under  the  Federal  Food  Drug 
and  Cosmetic  Act  provisions  for  OTC 
use  as  a  decongestant.  It  is  often  found 
in  combination  with  other  active 
ingredients  such  as  antihistamines, 
expectorants  and/or  antitussives. 

On  November  6,  2000.  the  FDA  issued 
a  public  health  advisory  warning  of  the 
dangers  associated  with  the  use  of  PPA, 
including,  but  not  limited  to.  the  risk  of 
hemorrhagic  stroke.  The  FDA  advised 
that  it  was  taking  steps  to  remove  PPA 
from  all  drug  products  and  requested 
that  all  drug  companies  discontinue  the 
sale  of  products  containing  this  listed 
chemicals. 

DEA  has  observed  nationwide  that  the 
vast  majority  of  sales  of  ephedrine  and 
pseudoephedrine  drug  products 
destined  for  end  users  are  made  in 
supermarkets,  drug  stores,  and  large 
discount  stores.  An  extremely  small 
amount  of  face-to-face  purchases  are 
made  in  smaller  retail  outlets.  DEA  has 
observed  that  many  smaller  or  non- 
traditional  stores,  such  as  liquor  stores, 
gas  stations,  and  some  small  markets, 
purchase  inordinate  amounts  of  these 
products  and  become  conduits  for  the 
diversion  of  listed  chemicals  into  illicit 
dnig  manufacturing. 

During  March  2001.  DEA  utilized  an 
expert  in  the  field  of  retail  marketing 
and  statistics  to  analyze  national  sales 
data  for  over-the-counter  non- 
prescription drugs.  Using  official 
Government  and  commercially  available 
sales  data,  he  was  able  to  construct  a 
model  of  the  traditional  market  for 
pseudoephedrine  in  the  retail  sector 
His  study  showed  that  over  90%  of  all 
sales  of  non-prescription  drug  products 
occurred  in  drug  stores,  grocery  stores 
and  large  discount  merchandisers.  A 
very  small  percentage  of  such  sales 
occurred  in  convenience  stores. 
Additionally,  this  expert  analyzed 
expected  sales  of  non-prescription  drugs 
by  convenience  stores  and  found  that 
they  constituted  about  2%  of  their  total 
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sales.  This  analysis  was  consistent  with 
sales  data  provided  by  the  convenience 
store  industn,'. 

DEA  clandestine  laboratory  teams 
continue  tn  note  the  trend  in 
laboratories  toward  smaller  capacity 
laboratories.  This  is  likely  due  to  the 
ease  of  concealment  associated  with 
smaller  capacity  laboratories.  This  is 
likely  due  to  the  ease  of  concealment 
associated  with  smaller  laboratories  and 
the  ability  to  acquire  listed  chemical 
precursor  product  from  smaller  sources. 
Small  capacity  labs  continue  to 
dominate  law  enforcement  seizures  and 
environmental  cleanups.  Small  illicit 
laboratories  operate  with  listed 
chemical  products  often  procured, 
legally  or  illegally,  from  non-traditional 
retailers  of  over-the-counter  drug 
products,  such  as  gas  stations  and  small 
retail  markets.  Some  retailers  acquire 
product  from  multiple  distributors  to 
mask  their  acquisition  of  large  amounts 
of  listed  chemicals. 

DEA  investigators  have  learned  that 
the  primarily  market  shares  for  sales  of 
combination  ephearine  products  belong 
to  the  manufacturers  of  Primatene  and 
Bronkaid  products.  The  national  sales  of 
these  products  in  tablet  forms  have  been 
on  the  decline  for  several  years,  since 
end-users  prefer  an  inhalant  version.  In 
addition,  DEA  knows  that  the 
nationwide  sales  of  combination 
ephedrine  in  the  traditional  market  are 
much  smaller  than  the  market  for  other 
traditional  cough  and  cold  remedies, 
including  products  containing 
pseudoephedrine. 

On  May  1,  2001,  Ms.  Wrigley 
submitted,  on  behalf  of  her  company,  an 
application  for  DEA  registration  as  a 
distributor  of  the  List  I  chemicals 
ephedrine.  pseudoephedrine  and  PPA. 
Respondent's  listed  address  on  the 
application  was  in  7636  Village  Trail, 
Dallas,  Texas  75240.  The  application 
was  received  by  the  Dallas  Field 
Division. 

DEA  investigators  learned  that  in 
early  2001,  Ms.  Wrigley  applied  for  a 
Precursor  Chemical /Laboratory 
Apparatus  Business  permit  with  the 
Texas  Department  of  Public  Safety 
(DPS)  under  the  name  Dynamic 
Wholesalers,  at  a  listed  address  of  840 
Central  Parkway  East,  #120,  in  Piano 
Texas.  A  subsequent  inspection  of  the 
physical  location  revealed  that  Ms. 
Wrigley  had  not  physically  occupied  the 
premises,  and  the  telephone  number 
listed  on  the  application  was  found  to 
be  fictitious. 

On  December  11,  2001,  Ms.  Wrigley 
filed  a  second  application  for  licensure 
to  DPS  under  the  name  Spa  Dynamic 
Wholesalers,  with  a  business  address  of 
1108  Summit  Avenue  #6,  Piano,  Texas. 


Ms.  Wrigley  subsequently  informed 
DEA  that  she  would  seek  registration  at 
this  location,  and  not  the  location 
provided  in  her  May  2001  application 
for  DEA  registration  On  December  11, 
2001,  DEA  investigators  accompanied  a 
DPS  investigator  during  DPS's 
inspection  of  Respondent  at  the  Summit 
Avenue  location.  When  the  investigators 
arrived  at  that  location,  thev  found  it 
unlocked  and  vacant,  without  furniture 
or  telephone  service.  The  property 
manager  at  the  location  told  the 
investigators  that  Ms.  Wriglev  failed  to 
sign  a  contract  and  had  not  taken 
possession  of  the  location.  The  property 
manager  also  said  that  on  the  previous 
day,  Ms.  Wrigley  stated  that  she  would 
not  be  occupying  the  Summit  Avenue 
location  for  business  purposes. 

On  December  11,  2001,  DEA 
investigators  contacted  Ms.  Wrigley, 
informed  her  of  their  concerns,  and 
requested  that  she  withdraw  her 
application.  Ms.  Wrigley  refused  to 
withdraw,  and  informed  the 
investigators  that  her  company  would 
be  ready  for  a  pre-registrant  inspection 
on  December  20,  2001 . 

On  December  20.  2001.  DEA 
investigators  went  to  Respondent's 
physical  location  on  Summit  Avenue 
and  conducted  a  pre-registration 
investigation  of  Respondent,  Ms. 
Wrigley  informed  the  investigators  that 
Respondent  intended  to  distribute  List  I 
chemicals  to  convenience  stores  in  the 
Dallas  Metropolitan  area  She  estimated 
that  List  I  chemicals  would  comprise  30 
to  45  percent  of  her  business.  Ms. 
Wrigley  stated  that  she  had  no 
experience  with  sales  of  OTC 
medications  or  listed  chemicals.  She 
informed  the  investigators  that  her 
brother  in  Kansas  owned  a  wholesale 
establishment  selling  similar  products 
and  was  "making  a  lot  of  money,"  so 
she  wanted  to  do  the  same. 

Ms.  Wrigley  also  admitted  that  she 
had  no  experience  in  reporting 
suspicious  orders.  The  investigators 
advised  her  of  the  reporting 
requirements  and  provided  her  by 
facsimile  a  copy  of  the  threshold 
regulations.  The  investigators  advised 
Ms.  Wrigley  of  the  necessity  of 
identif\'ing  and  verif\'ing  customers,  and 
of  DEA  recordkeeping  requirements. 
The  investigators  inspected  the  security 
measures  at  Respondent's  location  and 
found  that  security  was  adequate. 

When  asked  which  brands  of  List  I 
chemicals  she  intended  to  sell.  Ms. 
Wrigley  provided  a  list  of  brand  names, 
many  of  which  are  manufactured  by 
companies  w-hose  products  had  been 
found  in  methamphetamine  lab  dump 
sites.  Moreover,  the  list  of  products 
provided  by  Ms.  Wrigley  contained  only 


ephedrine  and  ephedrine  combination 
products.  The  list  showed  that  Ms. 
Wrigley  intended  to  sell,  among  other 
things,  60  count  bottles  of  ephedrine. 
This  is  significant  in  that  this  type  of 
packaging  is  not  normally  seen  in 
traditional  retail  establishments,  and  is 
the  packaging  favored  by 
methamphetamine  manufacturers. 

When  asked  about  the  identity  of  her 
customers.  Ms.  Wrigley  provided  the 
investigators  with  a  list  of  five 
customers.  When  called  by  the 
investigators,  three  of  the  five  customers 
had  either  never  heard  of  Respondent  or 
Ms.  Wrigley,  or  indicated  that  they 
would  not  by  buying  from  Respondent. 
One  customer  was  waiting  for 
Respondent  to  mail  him  its  inventory  so 
that  he  could  determine  whether  he 
would  become  a  customer  of 
Respondent.  One  customer  indicated 
that  she  would  buy  from  Respondent. 

Ms.  Wrigley  also  provided  a  "cold  call 
list"  that  she  had  purchased.  She  said 
that  she  intended  to  use  the  list  to 
obtain  more  customers.  A  review  of  the 
list  by  DEA  investigators  showed  that 
most  of  the  potential  customers  on  the 
list  were  convenience  stores. 

Based  upon  the  above,  the  Acting 
Deputy  Administrator  will  now 
consider  the  factors  used  by  DEA  to 
determine  whether  the  issuance  of  a 
DEA  Certificate  of  Registration  is  in  the 
public  interest.  Under  21  U.S.C.  823Ch), 
the  Attorney  General  shall  register  an 
applicant  to  distribute  a  List  I  chemical 
unless  the  Attorney  General  determines 
that  the  registration  of  the  applicant  is 
inconsistent  with  the  public  interest. 
(This  function  has  been  delegated  to 
Administrator  of  DEA.)  In  considering 
the  public  interest,  the  Acting  Deputy 
Administrator  shall  consider 

1.  Maintenance  by  the  applicant  of 
effective  controls  against  diversion  of 
listed  chemical  into  other  than 
legitimate  channels; 

2.  Compliance  by  the  applicant  with 
applicable  Federal,  State,  and  local 
laws: 

3.  .Anv  prior  conviction  record  of  the 
applicant  under  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law. 

4.  Any  past  experience  of  the 
applicant  in  the  manufacture  and 
distribution  of  chemicals  and 

5.  Such  other  factors  as  are  relevant  to 
and  consistent  with  the  public  health 
and  safety. 

Consideration  of  the  first  factor 
weighs  against  Respondent.  Security 
was  adequate  at  the  physical  location  of 
the  business  that  the  DEA  investigators 
visited.  Based  upon  the  investigators' 
inability  to  contact  Ms.  Wrigley  in 
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February  2002,  it  appears  that  Ms. 
Wriglev  is  no  longer  at  the  location  that 
the  DEA  investigators  inspected. 
Accordingly,  DEA  has  no  knowledge  of 
Respondent's  current  security  measures. 

VVith  regard  to  the  second  factor,  there 
is  no  evidence  that  Ms.  Wriglev  has 
failed  to  comply  with  Federal.  State  or 
local  law.  As  for  the  third  factor,  there 
is  no  evidence  that  Ms.  VVrigley  has  any 
prior  convictions  related  to  controlled 
substances  or  chemicals.  Accordingly, 
the  second  and  third  factors  weigh  in 
Respondent's  favor.  Addressing  the 
fourth  factor,  Ms  Wrigley  has  no 
experience  in  the  manufacture  or 
distribution  of  chemicals,  which 
weights  against  Respondent. 

VVith  regard  to  the  fifth  factor,  many 
considerations  weigh  heavily  against 
registering  Respondent  as  a  distributor 
of  List  I  chemicals.  The  great  majority  of 
Respondent's  potential  customers  will 
be  convene  stores.  Convenience  stores 
are  considered  part  of  the  gray  market, 
in  which  large  amounts  of  listed 
chemicals  are  diverted  to  the  illicit 
manufacture  of  amphetamine  and 
methamphetamine.  Ms.  Wrigley 
admitted  that  a  portion  of  her  sales  will 
consist  of  60  count  bottle  of  ephedrine, 
the  favored  packaging  of  illicit 
methamphetamine  manufactures. 

The  Acting  Deputy  Administrator  also 
finds  that  Respondent's  frequent 
changes  of  address  weigh  against 
Respondent  in  its  attempt  to  obtain  a 
DEA  registration.  The  changes  of 
address  create  the  impression  that 
Respondent  is  an  unstable,  "fly  by 
night"  concern,  Ms.  Wrigley's  failure  to 
notif\'  DEA  of  changes  of  address 
indicates  a  serious  failure  to 
comprehend  the  responsibilities  of  the 
holder  of  a  DEA  Certificate  of 
Registration,  The  Acting  Deputy 
Administrator  finds  that  Ms,  Wrigley's 
lack  of  a  criminal  record  and 
compliance  with  the  law  are  far 
outweighed  by  her  lack  of  experience 
with  selling  List  1  chemicals.  DEA's  lack 
of  knowledge  concerning  Respondent's 
current  security  system  and  her  frequent 
changes  of  address  without  notice  to 
DEA.  Moreover,  Respondent's  product 
mix  and  potential  sales  of  combination 
ephedrine  products  are  inconsistent 
with  the  known  legitimate  market  and 
known  end-user  demand  for  products  of 
this  type.  Therefore  Respondent  would 
be  serving  an  illegitimate  market  for 
these  products,  and  registration  of 
Respondent  as  a  distributor  of  List  1 
chemicals  would  likelv  lead  to 
increased  diversion  of  List  1  chemicals. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  her  by  21  U.S.C.  823 


and  824  and  28  CFR  0.100  and  0.104, 
hereby  finds  that  registration  of 
Respondent  as  a  distributor  of  List  1 
chemicals  is  not  in  the  public  interest. 
The  Acting  Deputy  Administrator 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration  and  any 
requests  for  renewal  or  modification 
submitted  by  Respondent  Spa  Dynamics 
Wholesalers  be,  and  hereby  are,  denied. 

Dated:  October  9,  2003. 
Michele  M.  Leonhart, 

Acting  Deputy  Administrator. 

[PR  Doc.  03-27085  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Notice  of  Proposed  Amendment  to  PTE 
81-6  and  Proposed  Restatement  and 
Redesignation  of  PTE  82-63; 
Correction 

AGENCY:  Employee  Benefits  Security 
Administration,  DOL. 

ACTION:  Correction. 

summary:  In  notice  document  03-26694 
beginning  on  page  60715  in  the  issue  of 
Thursday.  October  23,  2003,  make  the 
following  correction: 

On  page  60721,  in  the  third  column, 
in  the  next  to  the  last  paragraph,  the  last 
sentence  should  read  this  provision  is 
expected  to  require  1,393  hoiu-s  and 
$42,000  annually. 

On  page  60722,  in  the  first  column, 
the  number  for  Total  Responses  was 
listed  at  83,478.  This  number  should  be 
changed  to  69,565. 

On  the  same  page,  in  the  first  column, 
the  num'oer  for  Estimated  Total  Burden 
Hours  was  listed  at  16,735.  This  number 
should  be  changed  to  16,273. 

On  the  same  page,  in  the  first  column, 
the  number  for  Estimated  Burden  Cost 
was  listed  at  $56,000,  This  number 
should  be  changed  to  $52,313. 

Dated:  October  23,  2003. 
Ivan  J..  Strasfeld, 

Director,  Office  of  Exemption  Determinations. 
[PR  Doc.  03-27110  Filed  10-27-03;  8:45  am) 

BILUNG  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment;  Prohibited 
Transaction  Exemption  80-83 — 
Securities  Purchases  for  Debt 
Reduction  or  Retirement 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  {time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employee  Benefits  Security 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the 
information  collection  provisions  of 
Prohibited  Transaction  Class  Exemption 
80-83. 

A  copy  of  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  shown  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
ADDRESSES  section  on  or  before 
December  29,  2003. 
ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210,  (202)  693-8410,  FAX  (202) 
693-4745  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Prohibited  Transaction  Class 
Exemption  80-83  provides  an 
exemption  from  prohibited  transaction 
provisions  of  the  Employment 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  from  certain  taxes  imposed 
by  the  Internal  Revenue  Code  of  1986. 
The  exemption  permits,  under  certain 
conditions,  an  employee  benefit  plan  to 
purchase  securities  when  proceeds  from 
the  sale  of  the  securities  may  be  used  to 
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reduce  or  retire  indebtedness  to  a  party 
in  interest  with  respect  to  such  plans. 

By  requiring  that  records  pertaining  to 
the  exempted  transaction  be  maintained 
for  six  years,  this  ICR  insures  that  the 
exemption  is  not  abused,  the  rights  of 
the  participants  and  beneficiaries  are 
protected,  and  that  compliance  with  the 
exemption's  conditions  can  be 
confirmed.  The  exemption  affects 
participants  and  beneficiaries  of  plans 
that  are  involved  in  such  transactions  as 
well  as  the  party  in  interest. 

II.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  qualitv.  utilitv.  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR 
will  expire  on  lanuary  .31.  2004.  After 
considering  comments  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICR  to  OMB  for 
continuing  approval.  No  change  to  the 
existing  ICR  is  proposed  or  made  at  this 
time. 

Agency:  Employee  Benefits  Security 
Administration.  Department  of  Labor. 

Title:  Prohibited  Transaction  Class 
Exemption  80-83;  Securities  Purchases 
for  Debt  Reduction  or  Retirement. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  Number:  1210-0064. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-profit  institutions. 

Respondents:  25. 

Responses:  25. 

Average  Response  Time:  5  minutes. 

Estimated  Total  Burden  Hours:  2 
hours. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  W'ill  also  become  a  matter 
of  public  record. 

Dated:  October  21.  2003. 
Gerald  B.  Lindrew. 

Deputy  Director,  Office  of  Policy  and 

Research.  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-27109  Filed  10-27-03;  8:45  am! 

BILLING  CODE  4510-29-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-135] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2KA)). 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  iif  this  publication. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Nancy  Kaplan.  Code 
AO.  National  .Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan,  NWS  A  Reports  Officer, 
(202) 358-1372. 

Title:  GLOBE  Program  Evaluation. 

OMB  ,\"ii/n6er  2  700-. 

Type  of  Review:  New  collection. 

Xeed  and  Uses:  The  information 
collected  is  needed  to  guide 
implementation  of  the  GLOBE  Program 
based  on  feedback  from  participating 
teachers,  students,  and  partners  in  order 
to  help  meet  the  Programs  goal  of 
improving  student  achievement  in 
mathematics  and  science. 

.Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  2,361. 

Annual  Responses:  499. 

Hours  Per  Request:  30-90  minutes 
each. 

Annual  Burden  Hours:  373. 


Frequency  of  Report:  Once. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-27075  Filed  10-27-03;  8:45  am] 

BILLING  CODE  751 0-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Environmental 
Evaluation  (CEE)  for  the  Development 
and  Implementation  of  Overland 
Traverse  Capabilities  in  Antarctica 

AGENCY:  N.itional  Science  Foundation. 
SUMMARY:  The  National  Science 
Foundation  proposes  to  develop  and 
implement  overland  traverse 
capabilities  in  Antarctica  to  meet 
various  logistical  and  scientific  goals  of 
the  United  States  Antarctic  Program 
(USAP).  The  purpose  of  this 
Comprehensive  Environmental 
Evaluation  (CEE)  is  to  identif\'  the 
potential  environmental  impacts 
associated  with  USAP's  performance  of 
overland  traverses  and  foster  the 
development  of  a  transportation  strateg}' 
which  optimizes  a  combination  of  airlift 
and  overland  traverse  capabilities  as 
conditions  warrant. 

The  ability  of  the  USAP  to  use 
overland  traverses  will  enhance  current 
logistical  capabilities  (e.g., 
transportation  of  cargo)  by 
supplementing  existing  airlift 
mechanisms  needed  to  support  various 
facilities  and  science  in  Antarctica.  In 
addition,  the  overland  traverse 
capability  will  provide  a  continued 
means  and  expertise  to  support  future 
advanced  land-based  scientific  studies 
at  remote  locations  in  Antarctica  The 
methodology  and  equipment  to  conduct 
overland  traverses  in  Antarctica  is 
currently  available.  Various  Antarctic 
Treaty  nations,  including  the  United 
States,  have  successfully  performed 
traverses  to  meet  numerous  logistical 
and  scientific  goals. 

The  United  States  has  periodically 
performed  overland  traverses  in 
Antarctica  on  a  limited  basis  since  the 
1957-58  International  Geophysical  Year 
(IGY),  In  recent  years,  the  USAP  has 
conducted  annual  overland  traverses  to 
resupply  two  small  outlying  facilities 
within  100  kilometers  of  McMurdo 
Station  (i.e..  Black  Island 
Telecommunications  Facility.  Marble 
Point  Refueling  Facility).  Since  1999, 
the  U.S.  has  been  a  participant  in  the 
International  Trans  .\ntarctic  Scientific 
Expedition  (ITASE)  along  with  19  other 
nations  and  performed  overland 
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traverses  in  Antarctica  for  research  data 
gathering  purposes. 

The  USAP  intends  to  develop  and 
utilize  an  overland  traverse  capability  to 
cost-effectively  complement  existing 
airlift  resources  for  the  resupply  of 
South  Pole  station,  in  the  process 
develop  the  equipment,  knowledge  and 
expertise  to  complement  the  suppojt  for 
future  scientific  research  similar  to  the 
recent  ITASE  experience.  Each  year,  the 
USAP  provides  extensive  logistical 
support  to  resupply  existing  facilities, 
establish  or  decommission  temporarv 
field  camps,  and  provide  specialized 
support  to  scientific  research  at 
numerous  field  sites.  Because  the 
overland  traverse  and  airlift  transport 
mechanisms  are  complementary,  the 
USAP  intends  to  fully  develop  the 
surface  traverse  capability  and  utilize 
one  or  a  combination  of  the  two, 
depending  on  the  specific  needs  of  the 
mission  and  the  environmental 
conditions. 

For  example,  the  USAP  currently 
relies  exclusively  on  the  use  of  ski- 
equipped  LC-130  cargo  aircraft  to 
transport  personnel,  fuel,  construction 
materials,  and  other  supplies  1,600 
kilometers  from  McMurdo  Station  to  the 
Amundsen-Scott  Station  at  the  South 
Pole.  The  LC-130  aircraft  transport 
cargo  quickly  emd  reliably  but  in  the 
case  of  the  South  Pole,  the  aircraft 
consumes  more  fuel  for  each  liter  of  fuel 
delivered  vs  the  surface  traverse.  In 
other  words,  the  benefits  of  the  aircraft's 
speed  in  transporting  cargo  may  be 
offset  by  its  relatively  high  fuel 
consumption  particularly  when  the  time 
sensitive  delivery'  of  cargo  is  not  a 
necessity.  The  USAP  intends  to  have  the 
overland  traverse  capability  available 
and  utilize  it  to  transport  cargo  to  the 
South  Pole  or  other  locations  where 
airlift  support  may  not  be  the  optimum 
transport  choice.  In  so  doing,  the  USAP 
anticipates  the  increased  availability  of 
airlift  support  to  expand  science  and 
related  missions  in  Antarctica. 

The  Director  of  the  Office  of  Polar 
Programs  of  the  National  Science 
Foundation  intends  to  prepare  a 
Comprehensive  Environmental 
Evaluation  (CEE)  within  the  procedures 
of  the  Protocol  on  Environmental 
Protection  to  the  Antarctic  Treaty  and 
consistent  with  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  decision  to  develop  overland 
traverse  capabilities  in  Antarctica. 
DATES:  The  final  Comprehensive 
Environmental  Evaluation  is  expected  to 
be  available  to  the  public  approximately 
mid- January  2004.  Comments  on  this 
notice  of  intent  will  be  of  most  use  if 


they  are  received  before  December  10, 
2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Dr.  Polly  A.  Penhale, 
Program  Manager,  Office  of  Polar 
Programs,  Room  755,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Polly  A.  Penhale  at  the  Office  of  Polar 
Programs,  National  Science  Foundation 
TEL:  (703)  292-8033,  FAX:  (703)  292- 
9080,  EMAIL:  ppenhale@nsf.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation  (NSF) 
manages  and  funds  United  States 
activities  in  Antarctica.  The  NSF  is 
responsible  for  the  U.S.  Antarctic 
Program  (USAP)  as  well  as  operation  of 
three  active  U.S.  research  stations  in 
Antarctica  and  a  number  of  outlying 
facilities  and  unmanned 
instrumentation  sites.  These  facilities 
are  operated  to  support  research  efforts 
in  aeronomy  and  astrophysics,  biology 
and  medicine,  ocean  and  climate 
studies,  geology  and  geophysics, 
glaciology  and  the  Long-Term 
Ecological  Research  (LTER)  program. 
McMurdo  Station  is  the  USAP's  largest 
facility  and  a  central  supply  hub 
supporting  many  of  these  outlying 
facilities. 

Each  year  the  USAP  operates  various 
aircraft  in  Antarctica  to  logistically 
support  scientific  research  on  the 
continent.  The  USAP  operates  ski- 
equipped  LC-130  Hercules  aircraft  (for 
heavyweight  or  bulky  cargo  missions)  as 
well  as  Dehaviland  Twin  Otter  aircraft. 
Helicopters  are  also  operated  and,  due 
to  their  limited  range  and  transport 
capability,  are  primarily  assigned 
missions  in  the  McMurdo  area  and  Dry 
Valleys.  The  aircraft  are  only  flown 
during  the  austral  summer  operating 
season,  typically  from  October  through 
February.  In  general,  larger  field  camps 
that  are  used  as  base  facilities  for 
scientific  research  activities  are  only 
established  at  locations  which  can  be 
safely  accessed  by  aircraft,  while 
smaller  field  camps  (i.e.,  tent  camps) 
may  be  supported  by  aircraft  or  small 
tracked  vehicles  (e.g.,  Spryte,  Pisten 
Bully,  snowmobiles)  operating  from  a 
base  camp. 

The  LG-130  is  the  largest  ski- 
equipped  cargo  aircraft  available  to  the 
USAP  that  is  capable  of  operating  on 
snow-covered  field  sites  in  Antarctica. 
The  LC-130  has  105  m^  of  cargo  space 
(12.3  m  long,  3.1  m  wide,  2.7  m  high) 
and  can  safely  transport  up  to  and 
11,800  kg  of  cargo. 

During  the  past  several  years,  the 
USAP  has  operated  an  average  of  400 
LC-130  missions  per  year  representing 


approximately  3,000  flight  hours.  The 
majoritv  of  these  LC-130  missions  were 
conducted  at  the  South  Pole  (280 
missions),  while  the  remainder  (120 
missions)  were  flown  to  a  variety  of 
locations  providing  support  to  outlying 
facilities  and  research  activities.  The 
Amundsen-Scott  Station  is  supported 
exclusively  by  the  LC-130  aircraft  and 
in  recent  years  has  received  3,500,000 
kilograms  of  cargo  annually.  The  surface 
capability  would  change  the  ratio  of 
missions. 

The  USAP  currently  maintains  a 
limited  overland  traverse  capability. 
Traverses  are  performed  annually  to 
resupply  the  Black  Island 
Telecommunications  facility,  located 
approximately  35  kilometers  from 
McMurdo  Station,  and  the  Marble  Point 
Refueling  Facility,  approximately  100 
kilometers  from  McMurdo.  Since  1999, 
the  U.S.  has  participated  in  traverse 
activities  for  scientific  research 
applications  (ITASE).  To  support  the 
ITASE  science  traverse,  LC-130  aircraft 
provided  airdrops  of  fuel  and  other 
materials  at  strategic  locations  in  the 
field. 

The  USAP  is  currently  engaged  in  a 
"proof  of  concept"  program  to  evaluate 
equipment  and  procedures  needed  to 
support  a  traverse  capability  and  a  route 
from  McMurdo  Station  to  the  South 
Pole  over  the  Leverett  Glacier.  Based  on 
the  experience  gained  through  the  proof 
of  concept  and  from  previous  traverses 
conducted  by  the  U.S.  and  other 
nations,  the  USAP  intends  to  develop  a 
traverse  capability  and  enhance  the 
program's  transportation  strategy  by 
optimally  combining  airlift  and 
overland  traverse  capabilities  to  suit  the 
specific  needs  and  conditions  of  the 
mission.  In  addition,  the  successful 
development  of  overland  traverse 
resources  may  allow  the  USAP  to 
provide  logistical  support  or  perform 
research  activities  at  locations  or  during 
time  periods  which  are  not  currently 
possible. 

Relative  to  this  environmental  review, 
the  scale  of  an  overland  traverse 
intended  to  be  used  for  resupply  or 
scientific  research  missions  would 
typically  include  several  motorized 
tracked  vehicles  towing  sleds  or  trailers 
which  contain  fuel  for  the  tractors, 
living  and  working  modules  for  the 
traverse  personnel,  and  cargo.  Overland 
traverses  used  for  resupply  missions 
would  typically  follow  established 
routes,  traverses  used  for  scientific 
purposes  would  follow  routes  based  on 
the  intended  research  and  may  depend 
on  airdrops  or  strategically  placed 
caches  for  periodic  resupply. 

Each  traverse  would  have  the 
resources  and  equipment  to  refuel  the 
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tractors,  perform  routine  maintenance, 
and  collect  all  wastes  (e.g.. 
nonhazardous.  hazardous,  sanilarv)  for 
subsequent  disposition  at  supporting 
stations.  In  some  cases,  sanitar\' 
wastewater  may  be  discharged  in  snow 
covered  areas  as  allowed  by  the 
Antarctic  Treaty. 

Alternative  A  for  the  proposed  action 
involves  the  USAP's  development  of  a 
traverse  capability  and  the  routine  use 
of  this  resource  to  optimally 
complement  existing  airlift  support 
mechanisms.  Other  alternatives 
considered  in  this  environmental  review- 
include  the  development  of  the  traverse 
capability  and  use  of  it  on  a  minimal 
frequency  basis  only  (Alternative  B).  or 
under  reduced  intensity  operating 
conditions  (Alternative  C),  or  with 
minimal  support  from  remote  resources 
in  the  field  such  as  caches,  depots,  or 
airdrops  (Alternative  D).  Although  it 
may  be  possible  to  operate  overland 
traverses  only  on  established  routes 
(Alternative  E)  this  could  preclude  or 
severely  limit  the  use  of  traverses  for 
scientific  research  applications.  The  No 
Action  Alternative,  that  is  not 
proceeding  with  development  of  an 
overland  traverse  capability,  is 
Alternative  F.  Several  other  alternatives 
were  identified  but  were  eliminated 
from  detailed  analysis  because  thev 
either  failed  to  meet  the  required  level 
of  performance  or  the  specific 
parameters  needed  to  identify  and 
evaluate  all  associated  environmental 
impacts  could  not  be  adequately 
identified. 

The  potential  environmental  impacts 
of  the  proposed  action  that  will  be 
identified  and  evaluated  in  detail  in  the 
Comprehensive  Environmental 
Evaluation  include: 

•  Physical  disturbance  to  the  snow 
and  ice  environment 

•  Air  emissions 

•  Releases  to  the  snow  and 
environment 

•  Impacts  to  McMurdo  Station 
operations 

•  Impacts  to  operations  at  other 
USAP  facilities 

•  Impacts  to  other  scientific  research 
in  the  US.\P 

Selected  mitigating  measures, 
representing  specific  actions  or  options 
that  would  be  taken  to  reduce  or  avoid 
impacts  to  the  environment,  will  be 
identified  in  the  Comprehensive 
Environmental  Evaluation,  as  well  as 
additional  measures  that  will  be  under 
consideration  during  the 
implementation  of  the  Project  activities. 

The  pubbc  is  invited  to  comment  on 
any  aspect  of  tlie  proposal.  The 
comment  period  on  the  draft 
comprehensive  environmental 


evaluation  will  be  a  minimum  of  90 
days  from  the  date  the  National  Science 
Foundation  publishes  the  notice  of 
availability  in  the  Federal  Register. 

Polly  A.  Penhale, 

Program  Manager. 

!FR  Dor.  03-27156  Filed  10-27-03:  8:45  am] 

BILLING  CODE  7555-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08838] 

Notice  of  Consideration  of  Amendment 
Request  for  the  Jefferson  Proving 
Ground  Site  and  Opportunity  for  a 
Hearing 

The  LI.S.  Nuclear  Regulator}' 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Source  Materials  License  SUB-1435 
issued  to  the  U.S.  Army  for  the  Jefferson 
Proving  Ground  site  in  Madison,  IN.  On 
September  22,  2003,  NRC  received  a 
request  from  the  Army  for  a  license 
amendment  that  would  create  a  5-year 
renewable  possession-only  license.  On 
October  21.  2003.  NRC  determined  that 
the  information  provided  by  the  Army 
was  sufficient  to  begin  a  technical 
review.  The  technical  review  may 
identif}'  omissions  in  the  submitted 
information  or  technical  issues  not 
identified  in  the  administrative 
acceptance  review  that  require 
additional  information. 

If  the  NRC  approves  this  request,  the 
approval  will  be  documented  in  a 
license  amendment  to  NRC  License 
SUB-1435.  However,  before  approving 
the  proposed  amendment,  the  NRC  will 
need  to  make  the  findings  required  by 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  .NRC's  regulations.  These 
findings  w-ill  be  documented  in  a  safety 
evaluation  report  and  either  an 
environmental  assessment  or  an 
environmental  impact  statement. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary  by 


mail  or  facsimile  (301-415-1101) 
addressed  to:  The  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary.  U.S.  Nuclear  Regulatory- 
Commission,  Washington,  DC  20555- 

0001  Attention:  Rulemakings  and 
Adjudications  Staff;  or  by  e-mail  to 
hearingdocket@nrc.gov.  The  request 
may  also  be  filed  by  personal  delivery 
to  the  Rulemaking  and  Adjudications 
Staff  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD  20852. 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally,  or  by 
mail,  to: 

1.  The  applicant.  Department  of  the 
Army.  U.S.  Army  Chemical  Materials 
Agency,  5183  Blackhawk  Road. 
Aberdeen  Proving  Ground,  MD  21010- 
5424,  Attention:  Dr.  John  Ferriter.  and, 

2.  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852.  between 
7:45  a.m.  and  4:15  p.m.  Federal 
workdays,  or  by  mail,  addressed  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
of  the  continuing  disruptions  in  the 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  also  be  transmitted 
to  the  Office  of  the  General  Counsel, 
either  by  means  of  facsimile  (301—415- 
3725).  or  by  e-mail  to 
OGCMaiICenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 

2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and, 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  ^  2. 120.1  id"' 

FOR  FURTHER  INFORMATION  CONTACT:  The 
application  for  the  license  amendment 
and  supporting  documentation  are 
available  for  inspection  and  copying 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's  document 
system  (ADAMS)  under  accession 
number  ML032731017.  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
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h  ttpj /www. nrc.gov/NRC/ ADAMS/ 
index. html.  Any  questions  with  respect 
to  this  action  should  be  referred  to  Tom 
McLaughlin,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,'  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Telephone:  (301)  415-5869.  Fax:  (301) 
415-5J98. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October  2003. 

For  thf  Nuclear  Regulatory  Commission. 
Tom  McLaughlin. 

Profect  Manager.  Facilities  Decommissioning 
Section.  Decommissioning  Branch,  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Dor.  03-27134  Filed  10-27-03;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-30249] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Materials  License  No.  42- 
26928-01,  Core  Laboratories,  Inc.  (dba 
Protechnics)  of  Houston,  TX.  License 
Amendment  Request  for  Approval  of 
an  Alternate  Disposal  Method 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  a  license 
amendment  for  a  proposal  made  by  Core 
Laboratories,  inc.  (dba  ProTechnics)  of 
Houston.  Texas.  f>ore  Laboratories 
requested  an  amendment  to  Materials 
License  No.  42-26928-01  to  allow  an 
additional  disposal  alternative  pursuant 
to  10  CFR  20.2002  to  inject  well  returns 
containing  radioactive  tracer-material 
into  C;lass  11  disposal  wells  that  have 
been  approved  to  accept  non-hazardous 
oil  and  gas  waste  by  State  agencies.  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC"  staff  in  support 
of  Its  review  of  the  license  amendment 
request,  in  accordance  with  the 
requirements  of  10  CFR  part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI). 

n.  Environmental  Assessment 

Related  to  the  Core  Lalioratories,  Inc. 
Request  for  an  Alternate  Disposal 
Method  to  Inject  Well-Logging  Waste 
into  Class  11  Disposal  Wells. 

Sum  man':  The  NRC  considered  a 
license  amendment  request  for  approval 
for  an  alternate  disposal  method  for 
well-logging  waste  produced  under  NRC 
Bvproduct  Materials  License  No.  42- 
26928-01.  Core  Laboratories,  Inc.  (dba 


ProTechnics)  requested  NRC  approval  to 
allow  fracturing  sand  well  returns 
containing  residual  material  to  be 
injected  into  Class  II  disposal  wells. 
These  Class  II  wells  would  have  been 
approved  under  permits  to  accept  non- 
hazardous  oil  and  gas  waste  by  State 
agencies.  Approval  of  this  license 
amendment  request  is  based  upon  the 
NRC's  review  and  evaluation  of  the 
merits  of  the  licensee's  proposal,  current 
alternatives,  and  waste  disposal 
regulations  in  10  CFR  part  20.  The  NRC 
staff  has  evaluated  the  licensee's 
proposal  and  has  developed  an  EA  in 
accordance  with  the  requirements  of  10 
CFR  part  51. 

1.0    Introduction 

Core  Laboratories.  Inc.,  is  based  in 
Houston,  Texas,  and  conducts  well- 
logging  operations  with  radioactive 
materials  in  oil  and  natural  gas  fields 
worldwide.  Core  Laboratories  is 
licensed  to  conduct  tracer  operations 
where  the  NRC  has  jurisdiction  and  in 
Agreement  States  including  Louisiana, 
Texas,  Colorado,  Utah,  California, 
Oklahoma,  and  New  Mexico,  Core 
Laboratories  performs  over  3,000  well- 
logging  fracturing  jobs  a  year  in  the 
United  States  using  various  radioactive 
tracer  materials  with  half-lives  of  less 
than  1 20  days.  In  general.  Core 
Laboratories  injects  three  radioactive 
materials  during  its  tracer  operations: 
Iridium-192,  scandium-46,  and 
antimony^l24.  The  longest  half-life  of 
these  materials  is  84  days.  Core 
Laboratories  procedures  require  that 
1.000  pounds  of  sand  be  mixed  with 
every  0,4  millicuries  of  tracer  material 
prior  to  injection  into  a  well. 

Core  Laboratories  is  authorized  to  use 
only  well-logging  beads  patented  as  a 
Zero-Wa^  product,  Zero-Wash  is  a 
well-logging  bead  that  is  insoluble  (/,e,, 
the  radioactivity  will  not  migrate  or 
leach  into  groundwater).  These  waste 
materials  are  not  classified  as  hazardous 
or  mixed  waste  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
regulations.  The  purpose  of  the  tracer 
material  is  to  enhance  the  performance 
of  the  oil  well  fracturing  procedures. 
Using  the  information  provided  by  the 
tracer  material,  the  well  operator  can 
maximize  the  production  from  the  well. 
Approximately  10  percent  of  the 
fracturing  jobs  result  in  the  backflow  of 
injected  tracer  material  to  the  siu-face. 
This  phenomena  is  called  sandout  or 
well-logging  returns.  The  amount  of  the 
well-logging  returns  can  range  from  a 
few  gallons  (20  pounds)  to  a  tanker 
truck  load  (50,000  pounds).  The 
concentration  of  radioactive  material  in 
the  well-logging  returns  is  low  because 
the  tracer  material  is  mixed  into 


fracturing  sand  prior  to  being  injected 
into  the  well. 

Currently,  Core  Laboratories  is 
allowed  to  hold  radioactive  material 
with  a  half-life  of  less  than  120  days  for 
decay-in-storage  before  unrestricted 
disposal.  Under  this  authorization,  the 
well-logging  returns  are  transported  by 
truck  to  a  storage  facility  that  is  distant 
(sometimes  30  miles  or  more)  from  the 
original  tracer  injection  point. 
Additionally,  the  sandout  waste  may  be 
shipped  to  an  approved  waste  site  for 
burial.  On  December  18,  1995,  the  NRC 
approved  Core  Laboratories'  generic  10 
CFR  20.2002  onsite  disposal  request  for 
burying  radioactive  wastes  from  well- 
logging  sandouts,  flowbacks,  or  any 
other  form  into  shallow  earthen  pits  at 
the  well  site  pursuant  to  10  CFR 
20.2002. 

On  August  23,  2000,  Core 
Laboratories  requested  a  license 
amendment  to  allow  fracturing  sand 
well  returns  to  be  injected  in  Class  11 
disposal  w-ells.  All  the  sandout  well- 
logging  returns  containing  tracer 
radioactive  materials  would  be 
recovered  and  contained  in  Class  II 
disposal  wells  that  met  the  State's  and 
EPA's  regulations.  Core  Laboratories 
proposes  to  dispose  of  material  into 
Class  II  wells  with  radioactivity 
concentrations  that  are  less  than  30 
percent  of  the  levels  in  10  CFR  part  20, 
appendix  B,  table  2,  column  2.  'These 
radioactive  concentrations  are  not 
radioactive  waste  as  defined  in  the  EPA 
regulation  40  CFR  144.3.  Cla.ss  11 
disposal  W'Plls  are  described  in  part  in 
EPA  regulations  under  40  CFR  144.6  as 
"Wells  which  inject  fluids  which  are 
brought  to  the  surface  in  connection 
with  natural  gas  storage  operations,  or 
conventional  oil  or  natural  gas 
production."  Some  of  the  EPA 
requirements  imposed  on  C'lass  II 
disposal  well  operators  are  found  in  40 
CFR  144.28  and  address  compliance 
with  the  Safe  Drinking  Water  .'\ct,  24- 
hour  reporting  of  noncompliance,  well 
plugging  and  abandonment  planning, 
financial  assurance,  well  casing  and 
cementing,  operating  and  monitoring 
requirements,  records  retention,  and 
change  of  ownership  and  operational 
control, 

2.0    Proposed  Action 

The  proposed  action  is  to  issue  a 
license  amendment  to  Byproduct 
Materials  License  No.  42-26928-01  for 
approval  of  an  alternate  disposal 
method  for  w"ell-logging  waste  produced 
as  a  result  of  fracturing  sand  well- 
logging  operations.  The  licen.see  seeks 
approval  to  allow  fracturing  sand  well 
returns  to  be  injected  into  Class  II 
disposal  wells  that  have  been  approved 
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under  permits  to  accept  non-hazardous 
oil  and  gas  waste  by  State  agencies. 
These  wells  have  been  approved  for  the 
disposal  of  non-hazardous  oil  field 
waste  materials  including  naturallv 
occurring  radioactive  material  (NORM). 
This  method  of  disposal  would  be  used 
as  an  alternative  to  existing  methods  of 
disposal  authorized  b\  the  NRC  in  the 
current  license. 

3.0    Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  allow  the  licensee  an  additional 
disposal  alternative  due  to  the  fact  that 
some  locations  where  the  tracer 
operations  are  conducted  do  not  allow 
shallow  pits  to  be  used  for  well  waste 
disposals.  This  proposed  action  would 
allow  the  continued  use  of  tracer 
materials  in  those  areas  and  allow  the 
efficient  production  of  oil  and  gas, 
thereby  reducing  the  cost  of  recovery  to 
the  well  operators.  The  NRC  is  fulfilling 
its  responsibility  under  the  Atomic 
Energy  Act  to  make  a  decision  for  the 
proposed  action  that  ensures  protection 
of  the  public  health  and  safety  and  the 
environment. 

4.0    Alternative  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  allowing  the  alternative 
disposal  in  Class  II  disposal  wells  is  no 
action.  The  no-action  alternative  would 
be  to  allow  the  licensee  to  maintain 
waste  as  discussed  above  as  authorized 
in  the  current  NRC  license. 

5.0  The  Affected  Environment  and 
Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
proposed  action  and  the  alternatives 
and  examined  their  impacts. 

5.1  Proposed  Action 

The  proposed  action  would  authorize 
the  use  of  state  approved  Class  II 
disposal  wells  already  permitted  and  in 
operation  where  materials  are  injected 
below  the  water  table.  The  depth  of 
Class  II  disposal  wells  range  from  S.OOO 
to  15,000  feet  which  is  well  below 
usable  groundwater.  Bec:ause  this 
disposal  method  would  use  existing 
approved  structures,  there  would  be  no 
significant  impact  to  historic  and 
cultural  resources,  ecological  resources, 
land  use  or  visual  resources.  In 
addition,  due  to  the  design  of  the 
patented  Zero-Wash  product  (no  wash 
off  of  radioactive  material),  the  crush 
strength  of  the  Zero-Wash  product  [i.e.. 
greater  than  10,000  psi).  and  the  design 
of  these  Class  II  wells,  the  waste  would 
not  contaminate  groundwater  and 
would  not  migrate  from  the  formation 
where  injected  Because  the  proposed 


action  will  only  use  pre-existing  Class  II 
disposal  wells,  there  would  be  no 
increased  air  emissions  or  noise,  and 
there  would  be  no  significant  impacts 
on  local  or  regional  business  conditions, 
populations  or  demographics.  During 
the  permitting  process  for  Class  II 
disposal  wells,  potential  socioeconomic 
and  environmental  impacts  are 
investigated  as  part  of  the  National 
Environmental  Policy  Act  process.  In 
general.  Class  II  disposal  wells  are  not 
located  in  populated  or  business  areas. 

If  approvea,  Core  Laboratories' 
generic  10  CFR  20.2002  waste  disposal 
authorization  would  contain  the 
following  provisions:  (1)  A  requirement 
to  assure  that  the  radioactive 
concentration  of  waste  would  be  less 
than  1,000  picocuries/gram  (pCi/g);  (2) 
the  half-life  of  the  radioactive  material 
being  disposed  would  be  less  than  120 
days  and  include  only  the  following 
tracers:  Sodium-24,  chromium-51, 
rubidium-86,  iodine-131.  xenon-133, 
scandium-46,  zirconium-95.  antiraony- 
124,  and  iridium-192;  and  (3)  Core 
Laboratories  would  maintain  a  written 
agreement  with  the  Class  II  disposal 
well  owner  or  operator  to  control  access 
to  the  well  until  the  radioactivity  has 
decayed  to  unrestricted  release  levels. 

Increased  radiation  exposure  to  the 
general  public  from  transporting  waste 
containing  residual  tracer  material  to 
the  disposal  site  would  be  negligible. 
There  are  two  routes  of  exposure 
possible,  external  and  internal.  The 
internal  exposure  would  be  from 
ingestion  of  the  material.  The  particle 
size  is  such  that  it  is  not  respirable.  The 
material  is  not  soluble  in  the  body 
thereby  reducing  the  resident  time  in 
the  body.  At  the  concentrations 
expected,  an  individual  would  need  to 
ingest  200  pounds  of  the  material  to 
receive  one-tenth  of  the  regulatory 
annual  limit  of  intake  specified  in  10 
CFR  part  20.  appendix  B.  The  maximum 
radiation  exposure  level,  at  a  distance  of 
1-foot  from  a  vehicle  transporting  this 
waste,  would  be  on  the  order  of 
0.1  mR/hr.  The  radiation  level  in  the  cab 
of  the  transport  vehicle  would  be  on  the 
order  of  0.004  mR/hr.  Using  an  average 
transport  time  of  1-hour  and  assuming 
the  same  driver  was  used  for  all  of  the 
expected  disposals  (10  per  year),  the 
exposure  to  the  driver  of  the  vehicle 
would  be  0.04  mR.  Due  to  its  low 
radiation  level  and  radioactive 
concentration,  an  accident  causing  the 
release  of  the  waste  returns  from  the 
transport  vehicle  would  result  in  little 
exposure  to  workers  or  members  of  the 
public  during  the  subsequent  cleanup 
efforts. 

Tracer  injection  operations  at  the 
disposal  wells  are  automated  to 


minimize  the  time  required  for 
personnel  to  be  in  the  immediate  area  of 
the  injected  material.  Assuming  an 
injection  time  of  4  hours  per  disposal, 
and  an  individual  within  1-foot  of  the 
radioactive  material  during  the  injection 
operation,  the  total  exposure  per  year 
would  not  be  expected  to  exceed  4  mR 
from  this  operation.  The  disposal  site 
would  be  surveyed  to  meet  the  NRC 
criteria  for  unrestricted  use  in 
accordance  with  10  CFR  part  20  after 
the  sandout  material  is  injected  into  a 
Class  II  disposal  well. 

Radioactive  material  as  defined  by 
Department  of  Transportation  regulation 
49  CFR  173.403  is  material  that  exceeds 
a  concentration  of  2.000  pCi/g,  The 
residual  radioactive  material 
concentrations  being  shipped  are  below 
this  limit.  There  would  be  no  increase 
in  the  number  of  transport  vehicles  on 
the  highways  due  to  this  proposed 
aspect  of  well-logging  operations.  The 
current  practice  of  transporting  well- 
logging  returns  to  a  decay-in-storage 
facility  or  shallow  disposal  pit  requires 
that  at  least  one  transport  vehicle  be 
used.  Procedures  would  be  in  place  to 
handle  any  emergency  situation  arising 
from  any  incident  involving  the 
handling  or  transportation  of  this 
material. 

Overall,  the  environmental  impacts 
resulting  from  the  release  of  this 
material  into  Class  II  disposal  wells  are 
expected  to  be  insignificant.  The  NRC 
staff  concluded  that  the  State's  and 
EPA's  requirements  for  permitting  the 
operation  of  Class  II  disposal  wells  were 
stringent  and  thoroughly  covered  any 
radiological  or  non-radiological 
environmental  concern.  There  are  no 
additional  activities  which  would  result 
in  cumulative  impacts  to  the 
environment. 

5.2    Alternative 

When  compared  to  the  Class  II 
disposal  well  proposal,  the  no-action 
alternative  would  result  in  increased 
risk  of  exposing  occupational  workers 
and  the  members  of  the  public  to 
radioactive  material.  Core  Laboratories' 
use  of  shallow  earthen  pits  and  decay- 
in-storage  facilities  requires  additional 
handling  of  the  radioactive  material  and 
increases  the  potential  for  individuals  to 
access  radioactive  material.  Core 
Laboratories  would  continue  use  of 
shallow  earthen  pits,  transporting  the 
sandout  material  to  the  new  pits, 
covering  the  disposal  pits  with  at  least 
2  feet  of  soil,  and  marking  the  disposal 
sites  in  order  to  control  access  to  the 
public.  Additionally.  Core  Laboratories 
would"  continue  to  maintain  sandout 
material  in  leased  decay-in-storage 
facilities.  In  addition  to  radiological 
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impacts,  non-radiological  impacts  to 
land  use.  soils,  visual  resources, 
transportation,  water  resources,  noise, 
air  quality,  cultural  resources, 
threatened  and  endangered  species 
could  occur  because  Core  Laboratories 
would  continue  decay-in-storage  before 
unrestricted  disposal  or  burial  in 
shallow  earthen  pits.  Additionally,  the 
cost  of  storage  facilities  and  the  cost  for 
burial  at  an  approved  disposal  site  are 
not  economical  considering  the  fact  that 
there  are  no  costs  associated  with 
disposals  at  Class  II  wells 

6.0    Agencies  and  Persons  Consulted 

The  NRC  staff  has  prepared  this  EA 
with  input  from  the  Alaska  Oil  &  Gas 
Conservation  Commission  (AOGCC)  and 
the  Texas  Bureau  of  Radiation  Control 
(TBRC)  regarding  permitting  of  Class  II 
disposal  wells  and  Zero-Wash  product. 

Because  the  proposed  action  is 
entirely  within  existing  Class  II  wells, 
the  NRC  has  concluded  that  there  is  no 
potential  to  affect  threatened  or 
endangered  species  or  historic 
resources.  Therefore,  consultation  with 
the  U.S.  Fish  &  Wildlife  Service  and 
State  Historic  Preservation  Officers  is 
not  necessary. 

The  NRC  staff  provided  a  draft  of  this 
EA  to  the  following  states  for  review 
and  comment:  Alaska  (ML031540273). 
California  (ML031540246),  Colorado 
(ML031540327),  Louisiana 
(ML03 1540301).  New  Mexico 
(ML031.^40339),  Oklahoma 
(ML031540221).  Texas  (ML031540332), 
Utah  (ML031. 5403,52).  and  Wvoming 
(ML03 1540355).  This  EA  has" been 
revised  to  reflect  the  States"  input  where 
appropriate. 

7.0     Conclusions 

The  NRC  staff  concluded  that  the 
proposed  action  complies  with  10  CFR 
part  20  and  10  CFR  part  30.  Pursuant  to 
10  CFR  part  51,  the  NRC  staff  has 
prepared  this  EA  in  support  of  the 
proposed  license  amendment  for 
approval  to  allow  fracturing  sand  well 
returns  to  be  injected  in  Class  II  disposal 
wells  that  have  been  approved  under 
permits  to  accept  non-hazardous  oil  and 
gas  waste  by  State  agencies.  On  the  basis 
of  this  EA,  the  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  would  not  have  any 
significant  effect  on  the  quality  of  the 
human  environment;  therefore,  an 
environmental  impact  statement  for  the 
proposed  action  is  not  warranted. 

8 . 0     List  of  Preparers 

This  EA  was  prepared  by  Louis  C. 
Carson  II,  Senior  Health  Physicist, 
Nuclear  Materials  Licensing  Branch, 
Division  of  Nuclear  Materials  Safety, 
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Safety. 
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2003  (ML032660184). 

8.  Colorado  Department  of  Health 
letter  to  the  NRC  dated  July  1,  2003 
(ML031900577). 

9.  Texas  Department  of  Health  letter 
to  the  NRC  dated  July  17,  2003 
(ML032060480). 

m.  Finding  of  No  Significant  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Commission's 
regulations  in  10  CFR  part  51,  the 
Commission  has  determined  that  there 
will  not  be  a  significant  effect  on  the 
quality  of  the  envirormient  resulting 
from  the  approval  of  Core  Laboratories' 
requested  amendment  for  an  additional 
disposal  alternative  pursuant  to  10  CFR 
20.2002  to  inject  well  returns  containing 
radioactive  tracer  material  into  Class  II 
disposal  wells  that  have  been  approved 
to  accept  non-hazardous  oil  and  gas 
waste  by  State  agencies.  Accordingly, 
the  preparation  of  an  Environmental 
Impact  Statement  is  not  required  for  the 
proposed  amendment  to  Materials 
License  No.  42-26928-01,  which  would 
add  the  alternative  disposal  method  to 
the  license.  This  determination  is  based 
on  the  foregoing  EA  performed  in 
accordance  with  Ae  procedures  and 
criteria  in  10  CFR  part  51. 

IV.  Further  Information 

The  licensee's  request  for  the 
proposed  action  (ADAMS  Accession  No: 
ML003758270)  and  the  NRC's  complete 
Environmental  Assessment  (ADAMS 


Accession  No.:  ML032680636),  and 
other  related  documents  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  for  a  fee  at 
NRC's  Public  Document  Room  at  NRC 
Headquarters,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville. 
Maryland  20852.  These  documents, 
along  with  most  others  referenced  in  the 
EA.  are  available  electronically  for 
public  review  in  the  NRC  Public 
Document  Room  or  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room). 

Any  questions  with  respect  to  this 
action  should  be  referred  to  Louis  C. 
Carson  II.  Nuclear  Materials  Licensing 
Branch,  Division  of  Nuclear  Materials 
Safety,  U.S.  Nuclear  Regulatory 
Commission,  Region  IV,  Arlington. 
Texas  76011-1005.  Telephone:  (817) 
860-8221. 

Dated  at  Arlington,  Texas,  this  20th  day  of 
October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Jack  E.  Whitten, 

Ctiief,  Nuclear  Materials  Licensing  Branch, 
Division  of  Nuclear  Materials  Safety,  Region 
IV. 

IFR  Doc.  03-27132  Filed  10-27-03;  8:45  amj 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-33944] 

Notice  of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  No.  37-30247-01,  White  Eagle 
Toxicology  Laboratories,  Inc. 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of 

environmental  assessment  and  finding 

of  no  significant  impact. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Dolce  Modes,  Nuclear  Materials 
Safety  Branch  2,  Division  of  Nuclear 
Materials  Safety,  Region  I.  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania,  19406;  telephone  (610) 
337-5251;  fax  (610)  337-5269;  or  by  e- 
mail:  }C^D@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
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White  Eagle  Toxicology  Laboratories, 
Inc.  for  Materials  License  No.  37- 
30247-01 ,  to  authorize  release  of  its 
facility  in  Doylestovvn,  Pennsylvania  for 
unrestricted  use  and  has  prepared  an 
Environmental  Assessment  (EA)  m 
support  of  this  action  in  accordance 
with  the  requirements  of  10  CFR  Part 
51.  Based  on  the  EA,  the  \RC  has 
concluded  that  a  Finding  of  No 
Significant  Impact  {PONS!)  is 
appropriate, 

II.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
Doylestown,  Pennsylvania  facility  for 
unrestricted  use.  White  Eagle 
Toxicology  Laboratories,  Inc.,  was 
authorized  bv  NRC  from  September  20, 
1995  to  use  radioactive  materials  for 
research  and  development  purposes  at 
the  site.  On  May  27.  2003,  White  Eagle 
Toxicology  Laboratories,  Inc.  requested 
that  NRC  release  the  facility  for 
unrestricted  use.  White  Eagle 
Toxicology  Laboratories,  Inc,  has 
conducted  surveys  of  the  facility  and 
determined  that  the  facility  meets  the 
license  termination  criteria  in  Subpart  E 
of  10  CFR  Part  20. 

III.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  e\  aluated  White 
Eagle  Toxicology  Laboratories,  Inc.'s 
request  and  the  results  of  the  surveys 
and  has  concluded  that  the  Cvimpleted 
action  complies  with  10  CFR  Part  20. 
The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  the 
proposed  license  amendment  to 
terminate  the  license  and  release  the 
facility  for  unrestricted  use.  On  the  basis 
of  the  EA.  the  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NTlC's  Public 
Electronic  Reading  Room  at  http:// 
vx-w'w.nrc.gov/reading-rm/addnis.html 
(ADAMS  Accession  Nos.  ML032930181, 
ML031631110  and  ML032260158). 
These  documents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  Pennsylvania.  19406. 

Dated  at  King  of  Prussia,  Pennsylvania  this 
20th  dav  of  October.  200,3. 


For  the  Nuclear  Regulatory  Commission. 

John  D.  Kinneman, 

Chinj.  Suclear  Materials  Safety  Branch  2. 

Division  of  Nuclear  Materials  Safety, 

Region  I. 

[PR  Doc.  03-27133  Filed  10-27-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act:  Meetings 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  October  27,  November  3, 

10,  17.  24,  December  1.  2003, 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  October  27.  2003 

Wednesday,  October  29,  2003 

9:30  a.m. 
Discussion  of  Security  Issues 
(Closed — Ex.  1). 

Week  of  November  3,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  3,  2003. 

Week  of  November  10,  2003— Tentative 

Wednesday,  November  12,  2003 

2  p.m. 
Discussion  of  Intergovernmental 
Issues  (Closed — Ex.  9). 

W^eek  of  November  17,  2003— Tentative 

Thursday.  November  20,  2003 

12:45  p.m. 

Briefing  on  Threat  Environment 
Assessment  (Closed — Ex.  1). 

Week  of  November  24,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  24,  2003. 

Week  of  December  1,  2003 — Tentative 

There  arc  no  meetings  scheduled  for 
the  Week  of  December  1,  2003, 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif\'  the  status  of  meetings 
call  (recording)— (301)415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

Additional  Information 

By  a  vote  of  3-0  on  October  17  and 
20,  the  Commission  determined 
pursuant  to  U.S,C,  552b(e)  and 
§9. 107(a)  of  the  Commission's  rules  that 
"Affirmation  of  Fansteel,  Inc, 
{Muskogee,  Oklahoma,  Site),  Docket  No. 
40-7580-LT  State  of  Oklahoma's 


Request  for  Hearing  and  Terminating 
the  Adjudicatory'  Proceeding"  be  held 
on  October  23.  and  on  less  than  one 
weeks  notice  to  the  public. 

By  a  vote  of  3-0  on  October  22,  the 
Commission  determined  pursuant  to 
U,S,C.  552b(e)  and  §9, 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Dominion  Nuclear  Connecticut.  Inc. 
(Millstone  Nuclear  Power  Station.  Unit 
2)"  be  held  on  October  23,  and  on  less 
than  one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  bttp://w\^'TA:nrc.gov/what-we-do/ 
policy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw%nrc.gov. 

Dated:  October  23,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

[PR  Doc.  03-27214  Filed  10-24-03;  10:56 

am] 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice:  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97—415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  ot 
proposed  to  be  issued,  from  October  3, 
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2003.  through  October  16.  2003.  The  last 
biweekly  notice  was  published  on 
October'l4,  2003  (68  FR  59212). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  :  significant  increase  in  the 
probabilily  or  consequences  of  an 
accident  previously  evaluated;  or  12) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilitv.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Conxmission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Marvland.  from  7:30 


a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North.  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  28,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  fde  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor).  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site.  http://vi'ww. nrc.gov/ 
reading-rrn/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Cwnmission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tbe  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  !n  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  w'hich  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  anv 


Federal  Register/ Vol.  68.  \o.  208 /Tuesday.  October  28.  2003 /Notices 


61477 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  205.55-0001.  Attention; 
Ridemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21.  11555  Rorkville 
Pike  (first  floor).  Rockville.  Maryland. 
by  the  above  date.  Because  of 
continuing  disruptions  in  deliver\"  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary' 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20^55- 
0001,  and  because  of  continuing    j 
disruptions  in  delivery  of  mail  tcvUnited 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301^15-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http:// www. nrc.gov/ 
reading-rm./adams.html .  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 


E.xelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  ST\'  50- 
455.  B}Ton  Station.  Unit  Nos.  1  and  2, 
Ogle  Count\',  Illinois:  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  August 
15,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3.4.15.  "RCS  [Reactor  Coolant  System] 
Leakage  Detection  Instrumentation,  "  to 
require  one  containment  sump  monitor 
and  one  containment  atmosphere 
particulate  radioactivity  monitor  to  be 
operable  in  Modes  1,  2,  3,  and  4.  The 
amendments  would  eliminate  the 
gaseous  channel  from  Limiting 
Condition  for  Operation  (LCO)  3.4.15 
and  restrict  the  LCO  for  the  containment 
atmosphere  radioactivity  monitor  to  the 
particulate  channel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  has  been  evaluated 
and  determined  to  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
does  not  make  any  hardware  changes  and 
does  not  alter  the  configuration  of  any  plant 
system,  structure  or  component  (SSC).  The 
proposed  change  only  removes  the 
containment  atmosphere  gaseous 
radioactivity  monitor  as  an  option  for 
meeting  the  operability  requirement  for  TS 
LCO  3.4.15.  The  containment  radiation 
monitors  are  not  initiators  of  any  accident; 
therefore,  the  probability  of  occurrence  of  an 
accident  is  not  increased.  The  TS  will 
continue  to  require  diverse  means  of  leakage 
detection  equipment,  thus  ensuring  that 
leakage  due  to  cracks  would  continue  to  be 
identified  prior  to  breakage  and  the  plant 
shutdown  accordingly.  Therefore,  the 
consequences  of  an  accident  are  not 
increased. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  the 
use  or  installation  of  new  equipment  and  the 
currently  installed  equipment  will  not  be 
operated  in  a  new  or  different  manner.  No 
new  or  different  system  interactions  are 
created  and  no  new  processes  are  introduced. 
The  proposed  changes  will  not  introduce  any 
new  failure  mechanisms,  malfunctions,  or 
accident  initiators  not  already  considered  in 
the  design  and  licensing  bases.  The  proposed 
change  does  not  affect  any  SSC  associated 


with  an  accident  initiator.  Based  on  this 
evaluation,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  e\aluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  does  not  make  any 
alteration  to  any  RCS  leakage  detection 
components.  The  proposed  change  only 
removes  the  containment  atmosphere 
gaseous  radioactivity  monitor  as  an  option 
for  meeting  the  operability  requirement  for 
TS  LCO  3.4.15,  since  the  level  of 
radioactivity  in  the  Byron/Braidwood 
Station's  reactor  coolant  has  become  much 
lower    idn  what  was  assumed  in  the  BvTon/ 
lira  iwood  Stations  LIPSAR  (Updated  Final 
'^.itet\  Analysis  Report]  and  the  gaseous 
ctiannel  1  can  no  longer  promptly  detect  a 
small  RCS  leak  consistent  with  the  technical 
basis  in  the  approved  leak-before-break 
analysis  for  Byron  and  Braidwood  Stations. 
The  proposed  amendment  continues  to 
require,  in  the  TS,  diverse  means  of  leakage 
detection  equipment  with  capability  to 
promptly  detect  RCS  leakage.  Although  not 
required  by  TS.  additional  diverse  means  of 
leakage  detection  capability  are  available. 
Based  on  this  evaluation,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  and  Light  Company. 
Docket  No.  50-335.  St.  Lucie  Plant,  Unit 
No.  1.  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
September  18,  2003. 

Description  of  amendment  request: 
This  amendment  would  revise  the 
licensing  bases  to  utilize  the  alternate 
source  term  (AST)  as  allowed  in  10  CFR 
50.67  for  reanalysis  of  the  radiological 
consequences  of  the  Updated  Final 
Safety  Analysis  Report  Chapter  1 5 
accidents,  The  established  Regulatory 
Guide  1.183  AST  methodology  is  being 
used  to  calculate  the  radiological 
consequences  in  the  control  room  and 
offsite.  The  AST  results  are  used  to 
support  the  habitabilitv  program  of  the 
control  room  by  addressing  the 
radiological  impact  of  increased  control 
room  unfiltered  air  in-leakage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

.•Mternative  source  term  calculations  have 
been  performed  for  St.  Lucie  Unit  1  that 
demonstrate  the  dose  consequences  remain 
below  limits  specified  in  NRC  Regulatory 
Guide  1.183  and  10  CFR  50.67.  The  proposed 
change  does  not  modify  the  design  or 
operation  of  the  plant.  The  use  of  an  AST 
changes  only  the  regulatory  assumptions 
regarding  the  analytical  treatment  of  the 
design  basis  accidents  and  has  no  direct 
effect  on  the  probability  of  any  accident.  The 
AST  has  been  utilized  in  the  analysis  of  the 
limiting  design  basis  accidents  listed  above. 
The  results  of  the  analyses,  which  include 
the  proposed  changes  to  the  Technical 
Specifications,  demonstrate  that  the  dose 
consequences  of  these  limiting  events  are  all 
within  the  regulatory  limits.  The  proposed 
Technical  Specification  changes  to  the  RCS 
[reactor  coolant  system]  operational  leakage 
limits  and  to  the  shield  building  bypass 
leakage  rate  acceptance  criterion  result  in 
more  restrictive  requirements  and  support 
the  AST  revisions  to  the  limiting  design  basis 
accidents. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  any 
plant  structures,  systems,  or  components. 
The  operation  of  plant  systems  and 
equipment  will  not  be  affected  by  this 
proposed  change.  The  alternative  source  term 
and  the  more  restrictive  proposed  leakage 
limits  do  not  have  the  capability  to  initiate 
accidents. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  implementation  of  the 
alternative  source  term  methodology  is 
consistent  with  NRC  Regulatory  Guide  1.183. 
The  Technical  Specification  changes  to  the 
RCS  operational  leakage  limits  and  to  the 
shield  building  bypass  leakage  rate 
acceptani  e  criterion  result  in  more  restrictive 
requirements  and  support  revisions  to  the 
radiological  analyses  of  the  limiting  design 
basis  accidents.  Conservative  methodologies. 
per  the  guidance  of  RG  1.183,  have  been  used 
in  performing  the  accident  analyses.  The 
radiological  consequences  of  these  accidents 
are  all  within  the  regulatorv  acceptance 
criteria  associated  with  use  of  the  alternative 
source  term  methodology. 

The  proposed  changes  continue  to  ensure 
that  the  doses  at  the  exclusion  area  and  low 
population  zone  boundaries  and  in  the 


control  room  are  within  the  corresponding 
regulatory  Umits  of  RG  1.183  and  10  CFR 
50.67.  The  margin  of  safety  for  the 
radiological  consequences  of  these  accidents 
is  considered  to  be  that  provided  by  meeting 
the  applicable  regulatory  limits,  which  are 
set  at  or  below  the  10  CFR  50.67  limits.  An 
acceptable  margin  of  safety  is  inherent  in 
these  limits. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Allen  G.  Howe. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request: 
September  18,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  for  control  room  ventilation 
systems  to  model  NUREG-1432. 
Combustion  Engineering  Standard 
Technical  Specifications  (CE  STSs).  The 
change  includes  replacing  the  detailed 
filter  testing  surveillance  requirements 
currently  in  the  St.  Lucie  Units  1  and  2 
control  room  ventilation  systems  TSs 
with  a  requirement  to  test  in  accordance 
with  the  Ventilation  Filter  Testing 
Program. 

In  addition,  the  proposed 
amendments  would  revise  TS  Table 
3.3-6,  Radiation  Monitoring 
Instrumentation,  for  St.  Lucie  Units  1 
and  2,  to  resolve  inconsistencies  due  to 
changes  associated  with  TS 
Amendments  184  (Unit  1)  and  127  (Unit 
2). 

The  proposed  amendments  also 
include  minor  miscellaneous  editorial 
corrections  to  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  wouldnot 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  changes  to  the  St.  Lucie  Unit 
1  &  2  Technical  Specifications  will  adopt  the 
format  of  the  NUREG-1432  Combustion 
Engineering  Standard  Technical 
Specifications  for  the  Unit  1  control  room 
emergency  ventilation  system  and  the  Unit  2 
control  room  emergency  air  cleanup  system. 
Additionally,  the  Ventilation  Filter  Testing 
Program  of  the  CE  STS  is  being  adopted  for 
the  aforementioned  ventilation  systems.  No 
changes  are  being  made  to  the  methods  of 
testing,  testing  scope,  or  acceptance  criteria. 

The  proposed  changes  also  correct  mode 
applicability  requirements  for  the 
containment  isolation  radiation  monitor 
(both  units)  and  the  fuel  storage  pool  gaseous 
and  particulate  monitors  (both  units).  These 
corrections  are  necessary  in  order  to  restore 
consistency  with  related  technical 
specification  requirements  for  the 
containment  isolation  system  and  associated 
fuel  pool  area  ventilation  systems. 

The  equipment  and  systems  involved  are 
associated  with  accident  mitigation.  The 
surveillance  testing  of  this  equipment  has  no 
bearing  on  the  initiation  of  an  accident 
previously  evaluated  nor  on  the  probability 
of  any  accident  previously  evaluated. 

Implementing  the  proposed  changes  does 
not  significantly  increase  the  consequences 
of  an  accident  previously  evaluated.  The 
performance  requirements  and  acceptance 
criteria  for  the  affected  ventilation  systems 
are  not  being  changed.  The  ability  of  the 
affected  systems  to  mitigate  the  effects  of 
postulated  accidents  is  not  diminished  by  the 
proposed  changes. 

The  changes  being  proposed  do  not  affect 
assumptions  contained  in  the  plants'  safety 
analyses  or  the  physical  design  of  the  plants, 
nor  do  they  affect  other  technical 
specifications  that  preserve  safety  analysis 
assumptions.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  amendments  do  not  involve 
any  changes  to  the  operation  nr  performance 
requirements  of  the  affected  systems,  nor  do 
they  involve  the  addition  or  modification  of 
any  plant  equipment.  As  such,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
There  will  be  no  decrease  in  the  ability  of  the 
affected  systems  to  perform  their  intended 
safety  functions  as  assumed  in  accident 
analyses.  The  proposed  changes  do  not  alter 
the  bases  for  assurance  that  safety-related 
activities  are  performed  correctly  or  the  basis 
for  any  Technical  Specification  related  to  the 
establishment  of  or  maintenance  of  a  safety 
margin. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  \'RC^  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000.  luno  Beach,  Florida  ,33408- 
0420. 

NRC  Section  Chief :  AWen  G  Howe. 

Florida  Power  and  Light  Company. 
Docket  Mo.  50-389.  St.  Lucie  Plant,  Unit 
No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
September  18,  2003. 

Description  of  amendment  request: 
This  amendment  would  revise  the 
licensing  bases  for  St.  Lucie  L'nit  2  to 
utilize  the  alternate  source  term  (AST) 
as  allowed  in  10  CFR  50.67  for 
reanalysis  of  the  radiological 
consequences  of  the  Updated  Final 
Safety  Analysis  Report  (UFSAR) 
Chapter  15  accidents.  The  established 
Regulatorv  Guide  1.183  AST 
methodology  is  being  used  to  calculate 
the  radiological  consequences  in  the 
control  room  and  offsite.  The  AST 
results  are  used  to  support  the 
habitability  program  of  the  control  room 
by  addressing  the  radiological  impact  of 
increased  control  room  unfiltered  air  in- 
leakage.  Basis  for  proposed  no 
significant  hazards  consideration 
determination:  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analvsis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  9  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Alternative  source  term  analyses  have  been 
performed  for  St.  Lucie  Unit  2  that 
demonstrate  the  dose  consequences  remain 
below  limits  specified  in  NRC  Regulatory 
Guide  1.183  and  10  CFR  50.67.  The  proposed 
change  does  not  modify  the  design  or 
operation  of  the  plant.  The  use  of  an  AST 
changes  only  the  regulatory  assumptions 
regarding  the  analytical  treatment  of  the 
design  basis  accidents  and  has  no  direct 
effect  on  the  probability  of  any  accident.  The 
AST  has  been  utilized  in  the  analysis  of  the 
limiting  design  basis  accidents  listed  above. 
The  results  of  the  analyses,  which  include 
the  proposed  changes  to  the  Technical 
Specifications,  demonstrate  tiiat  the  dose 
consequences  of  these  limiting  events  are  all 
within  the  regulatory  limits. 

The  proposed  Technical  Specification 
changes  to  the  RCS  operational  leakage 
limits,  the  shield  building  bypass  leakage  rate 
acceptance  criterion,  and  the  ECCS 
ventilation  system  surveillance  requirements 
result  in  more  restrictive  requirements  and 


support  the  AST  revisions  to  the  limiting 
design  basis  accidents.  The  ECCS  area 
ventilation  system  does  not  initiate  any 
design  basis  accidents.  Thus,  performing 
additional  surveillance  tests  do  not  increase 
the  probability  of  any  previously  evaluated 
accident.  The  additional  surveillance  tests 
will  not  increase  the  consequence  of  any 
previously  evaluated  accident,  rather  the- 
surveillance  tests  provide  additional 
assurance  that  the  HEPA  filters  are  capable 
of  mitigating  the  consequences  of  accidents 
consistent  with  AST  assumptions. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  any 
plant  structures,  systems,  or  components. 
The  operation  of  plant  systems  and 
equipment  will  not  be  affected  by  this 
proposed  change.  The  alternative  source 
term,  the  more  restrictive  proposed  leakage 
limits,  and  the  ECCS  filter  surveillance  do 
not  have  the  capability  to  initiate  accidents. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  implementation  of  the 
alternative  source  term  methodology  is 
consistent  with  NRC  Regulatory  Guide  1.183. 
The  Technical  Specification  changes  to  the 
RCS  operational  leakage  limits,  the  shield 
building  bypass  leakage  rate  acceptance 
criterion,  and  the  ECCS  ventilation  system 
siuveillance  requirement,  result  in  more 
restrictive  requirements  and  support 
revisions  to  the  radiological  analyses  of  the 
limiting  design  basis  accidents.  Conservative 
RG  1.183  methodologies  have  been  used  in 
performing  the  accident  analyses.  The 
radiological  consequences  of  these  accidents 
are  all  within  the  regulatory  acceptance 
criteria  associated  with  use  of  the  alternative 
source  term  methodology. 

The  proposed  changes  continue  to  ensure 
that  the  doses  at  the  exclusion  area  and  low 
population  zone  boundaries  and  in  the 
control  room  are  within  the  corresponding 
regulatory  limits  of  RG  1.183  and  10  CFR 
50.67.  The  margin  of  safety  for  the 
radiological  consequences  of  these  accidents 
is  considered  to  be  that  provided  by  meeting 
the  applicable  regulatory  limits,  which  are 
set  at  or  below  the  10  CFR  50.67  limits.  An 
acceptable  margin  of  safety  is  inherent  in 
these  limits.  - 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  •■ 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Allen  G.  Howe. 

Nebraska  Public  Power  District,  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  July  15, 
2003. 

Description  of  amendment  request: 
The  proposed  license  amendment 
request  would  revise  technical 
specification  surveillance  requirement 
3.6.4.2.1  for  locked,  sealed,  or  secured 
secondary  containment  isolation  valves 
(SCIVs).  " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (aUhe 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not  affect  the 
SCIV  design  or  function.  In  addition,  mis- 
positioned  or  failed  SCIVs  are  not  the 
initiator  of  any  event.  The  position  of  a 
locked,  sealed  or  secured  valve  and  blind 
flange  is  verified  at  the  time  it  is  locked, 
sealed  or  secured.  Further,  since  the  change 
impacts  only  the  frequency  of  verification  of 
the  blind  flange  and  valve  position,  it  does 
not  result  in  any  change  in  the  response  of 
the  equipment  to  an  accident. 

Based  on  the  above,  NPPD  concludes  that 
changing  the  frequency  for  verifying  the 
position  of  a  locked,  sealed  or  secured  SCIV 
does  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  change  does  not  add  any  new 
equipment  or  result  in  any  changes  to 
equipment  design  or  capabilities.  This 
change  also  does  not  result  in  any  changes 
to  the  operation  of  the  plant.  The  position  of 
a  locked,  sealed  or  secured  blind  flange  and 
valve  is  verified  at  the  time  if  is  locked, 
sealed  or  secured.  Further,  since  the  change 
impacts  only  the  frequency  of  verification  of 
the  blind  flange  and  valve  position,  it  does 
not  result  in  any  change  in  the  response  of 
the  equipment  to  an  accident. 

Based  on  the  above,  NPPD  concludes  that 
changing  the  frequency  for  verif\'ing  the 
position  of  a  locked,  sealed  or  secured  SCIV 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  SCIVs  are  administratively  controlled 
and  their  operation  is  a  non-routine  event. 
The  position  of  a  locked,  sealed  or  secured 
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blind  flange  and  valve  is  verified  at  the  time 
it  is  locked,  sealed  or  secured.  Additionally, 
industry  experience  has  shown  the  valves  are 
generally  found  to  be  in  the  correct  position. 
Since  the  change  impat:ts  onlv  the  frequency 
of  verification  of  the  blind  flange  and  valve 
position,  the  proposed  change  will  provide  a 
similar  level  of  assurance  of  correct  SCIV 
position  as  the  current  frequency  of 
verification. 

Based  on  the  above,  NPPD  concludes  that 
changing  the  frequency  for  verifying  the 
position  of  a  locked,  sealed  or  secured  SCIV 
does  not  involve  a  signifiiant  reduction  in  a 
margin  of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District.  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

\'RC  Section  Chief:  Robert  A.  Gramm. 

PPL  Susquehanna.  LLC.  Docket  No.  50- 
388,  Susquehanna  Steam  Electric 
Station,  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
September  IB,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Unit  2  Technical 
Specifications  (TSs)  by  revising  the  Unit 
2  Cycle  12  IU2C12)  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limits  in 
Section  2.1.1.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  to  the  MCPR  Safety 
Limits  does  not  directly  or  indirectly  affect 
any  plant  system,  equipment,  component,  or 
change  the  processes  used  to  operate  the 
plant.  Further,  the  revised  U2C12  MCPR 
Safety  Limits  are  generated  using  NRC 
approved  methodology  and  meet  the 
applicable  acceptance  criteria.  Thus,  this 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  of  an  accident  previously 
evaluated. 

The  U2C12  licensing  analvses  were 
performed  (using  NRC  approved 
methodology  referenced  in  Technical 
Specification  Section  5.6.5.b)  to  determine 
changes  in  the  critical  power  ratio  as  a  result 
of  anticipated  operational  occurrences.  These 


results  are  added  to  the  revised  MCPR  Safety 
Limit  values  proposed  herein  to  generate 
MCPR  operating  limits  for  a  revised  U2C12 
COLR.  The  COLR  operating  limits  thus 
assure  that  the  MCPR  Safety  Limits  will  not 
be  exceeded  during  normal  operation  or 
anticipated  operational  occurrences. 
Postulated  accidents  were  also  analyzed  and 
the  results  shown  to  be  within  NRC  approved 
criteria. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  change  to  the  MCPR  Safety  Limits 
does  not  difectly  or  indirectly  affect  any 
plant  system,  equipment,  or  component  and 
therefore  does  not  affect  the  failure  modes  of 
any  of  thesd  items.  Thus,  the  proposed 
changes  do  not  create  the  possibility  of  a 
previously  onevaluated  operator  error  or  a 
new  single  failure. 

Therefore,  this  proposed  amendment  does 
not  create  tbe  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  tl^e  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Res  pan  sex  No. 

Since  the  proposed  changes  do  not  alter 
any  plant  system,  equipment,  component,  or 
the  processes  used  to  operate  the  plant,  the 
proposed  change  will  not  jeopardize  or 
degrade  the  function  or  operation  of  any 
plant  systerti  or  component  governed  by 
Technical  Specifications.  The  proposed 
MCPR  Safe^'  Limits  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 
as  currently  defined  in  the  Bases  of  the 
applicable  Technical  Specification  sections, 
because  the  MCPR  Safety  Limits  calculated 
for  U2C12  preserve  the  required  margin  of 
safety. 

Therefore,  the  proposed  changes  do.not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc,  General  Counsel,  PPL 
Services  Corporation.  2  North  Ninth  St.. 
GENTW3,  Allentown,  PA  18101.1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-260  and  50-296,  Browns  Ferry 
Nuclear  Plant  (BFN),  Units  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  request: 
September  18.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 


revise  the  reactor  pressure  vessel 
pressure-temperature  (P-T)  limit  curves 
depicted  in  Technical  Specifications 
(TS)  Figiire  3.4.9-1  and  add  a  new  TS 
Figure  3.4.9-2.  Basis  for  proposed  no 
significant  hazards  consideration 
determination:  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  Unit  2  and  Unit  3 
changes  deal  exclusively  with  the  reactor 
vessel  P-T  curves,  v.hich  define  the 
permissible  regions  for  operation  and  testing. 
Failure  of  the  reactor  vessel  is  not  considered 
as  a  design  basis  accident.  Through  the 
design  conservatisms  used  to  calculate  the  P- 
T  curves,  reactor  vessel  failure  has  a  low 
probability  of  occurrence  and  is  not 
considered  in  the  safety  analyses.  The 
proposed  changes  adjust  the  reference 
temperature  for  the  limiting  material  to 
account  for  irradiation  effects  and  provide 
the  same  level  of  protection  as  previously 
evaluated  and  approved.  The  adjusted 
reference  temperature  calculations  were 
performed  in  accordance  with  the 
requirements  of  10  CFR  .50  Appendix  G  using 
the  guidance  contained  in  Regulatory  Guide 
1.190,  "Calculational  and  Dosimetry  Methods 
for  Determining  Pressure  Vessel  Neutron 
Fluence,"  to  reflect  use  of  the  operating 
limits  to  no  more  than  30  Effective  Full 
Power  Years  (EFPY)  for  l^nit  2  or  28  EFPY 
for  Unit  3.  These  changes  do  not  alter  or 
prevent  the  operation  of  equipment  required 
to  mitigate  any  accident  analyzed  in  the  BFN 
Final  Safety  Analysis  Report.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the- 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously        * 
evaluated? 

No.  The  proposed  changes  to  the  Unit  2 
and  Unit  3  reactor  vessel  P-T  curves  do  not 
involve  a  modification  to  plant  equipment. 
No  new  failure  modes  are  introduced.  There 
is  no  effect  on  the  function  of  any  plant 
system,  and  no  new  system  interactions  are 
introduced  by  this  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  curves  conform  to  the 
guidance  contained  in  Regulatory  Guide 
1.190,  "Calculational  and  Dosimetry  Methods 
for  Determining  Pressure  Vessel  Neutron 
Fluence,"  and  maintain  the  safety  margins 
specified  in  10  CFR  50  Appendix  G. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  .50, 92(c)  are 
satisfied.  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Vallev  Authority, 
400  West  Summit  Hill  Drive.  ET  11  A, 
Knoxville.  Tennessee  37902, 

\RC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket  No. 
50-296.  Browns  Ferry  Nuclear  Plant 
Unit  3.  Limestone  County.  Alabama 

Date  of  amendment  request:  October 
1,  2003, 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  numeric  value  of  the  safety  limit 
minimum  critical  power  ratio  (SLMCPR) 
in  Technical  Specification  (TS)  2.1,1.2 
for  one  and  two  recirculation  loop 
operation  to  incorporate  the  results  of 
the  Unit  3  Cycle  12  core  reload  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  50.9Ua),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helnw: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  establishes 
a  revised  SLMCPR  value  for  one  and  two 
recirculation  loop  operation.  The  probability 
of  an  evaluated  accident  is  derived  from  the 
probabilities  of  the  individual  precursors  to 
that  accident.  The  proposed  SLMCPR  values 
preserve  the  existing  margin  to  transition 
boiling  and  the  probability  of  fuel  dcimage  is 
not  increased.  Since  the  change  does  not 
require  any  physical  plant  modifications  or 
physically  affect  any  plant  components,  no 
individual  precursors  of  an  accident  are 
affected  and  the  probability  of  an  evaluated 
accident  is  not  increased  bv  revising  the 
SLMCPR  values. 

The  consequences  of  an  evaluated  accident 
are  determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  The  revised  SLMCPR  values 
have  been  determined  using  NRC-approved 
methods  and  procedures.  The  basis  of  the 
MCPR  Safety  Limit  is  to  ensure  no 
mechanistic  fuel  damage  is  calculated  to 
occur  if  the  limit  is  not  violated.  These 
calculations  do  not  change  the  method  of 
operating  the  plant  and  have  no  effect  on  the 
consequences  of  an  evaluated  accident. 
Therefore,  the  proposed  TS  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2,  Does  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 


No.  The  proposed  license  amendment 
involves  a  revision  of  the  SLMCPR 
value  for  one  and  two  recirculation  loop 
operation  based  on  the  results  of  an 
analysis  of  the  Cycle  12  core.  Creation 
of  the  possibility  of  a  new  or  different 
kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors 
of  that  accident.  New  accident 
precursors  may  be  created  by 
modifications  of  the  plant  configuration, 
including  changes  in  the  allowable 
methods  of  operating  the  facility.  This 
proposed  license  amendment  does  not 
involve  any  modifications  of  the  plant 
configuration  or  changes  in  the 
allowable  methods  of  operation. 
Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated, 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  margin  of  safety  as  defined  in 
the  TS  bases  will  remain  the  same.  The 
new  SLMCPR  values  were  calculated 
using  NRC-approved  methods  and 
procedures,  which  are  in  accordance 
with  the  fuel  design  and  licensing 
criteria.  The  SLMCPR  remains  high 
enough  to  ensure  that  greater  than  99.9 
percent  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if 
the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 
Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  the  margin  of 
safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review',  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  11  A. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 


issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Tennessee  Valley  Authoritv.  Docket  No. 
50-390  Watts  Bar  Nuclear'Plant.  Unit  1, 
Rhea  County.  Tennessee 

Date  of  application  for  amendments: 
September  8.  2003.  as  supplemented 
September  11,  2003. 

Brief  description  of  amendments:  The 
Updated  Final  Safety  Analysis  Report 
will  be  revised  to  reflec*  a  change  in  the 
postulated  primary-to-secondary  leakage 
rate  in  a  faulted  steam  generator  ip  the 
main  steamline  break  analysis. 

Date  of  publicntinn  r:^  individual 
notice  in  the  Federal  Register: 
September  18.  2003  (68  FR  54745). 

Expiration  date  of  individual  notice: 
October  20,  2003. 

Notice  of  Issuance  of  .Amendments  to 
Facility  Operating  Licenses 

During  the  penud  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  othenvise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy*  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
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Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
Public  File  Area  01F21.  11555  Rockville 
Pike  (first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site.  http://i\'ww. nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr^nrc.gov. 

Exelon  Generation  Company,  LLC. 
Docket  i\'os.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
December  20.  2002.  as  supplemented  by 
letter  dated  May  30,  2003. 

Brief  description  of  amendments:  The 
amendments  mndif\'  the  basis  for 
licensee's  compliance  with  the 
requirements  of  Appendix  H  to  10  CFR 
50.   "Reactor  Vessel  Material 
Surveillance  Program  Requirements"  for 
Dresden  Units  2  and  3.  The  amendment 
approves  the  licensee  to  implement  the 
Boiling  Water  Reactor  Vessel  and 
Internals  Project  reactor  pressure  vessel 
integrated  surveillance  program. 

Date  of  issuance:  September  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  the  ne.xt  reactor  vessel 
surveillance  capsule  removal. 

Amendment  Nos.:  202/194. 

Facility  Operatmg  License  !^os  DPH- 
19  and  DPR-25:  The  amendments 
revised  the  Facility  Operating  Licenses 
and  the  Update  Final  Safety  Analysis 
Report. 

Date  of  initial  notice  m  Federal 
Register:  February  4.  2003  (68  FR 
5669).  The  May  30,  2003.  submittal 
provided  additional  clarifving 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  29,  2003" 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County.  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  Count}',  Illinois 

Date  of  application  for  amendments: 
February  14,  2003,  as  supplemented  by 
letter  dated  August  8,  2003. 

Brief  description  of  amendments:  The 
amendments  relax  the  Technical 
Specifications  (TSs)  surveillance 
requirement  (SR)  for  reactor 
instrumentation  line  excess  flow  check 
valves  (EFCVs).  Currently,  TSs  require 
testing  of  each  reactor  instrumentation 
line  EFCV  on  a  24  month  frequency. 
The  proposed  TS  SR  requires  that  a 
representative  sample  of  reactor 
instrumentation  line  EFCVs  be  tested 
every  24  months,  such  that  each  EFCV 
will  be  tested  nominally  once  every  10 
years. 

Date  of  issuance:  October  10.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  203/195.  218/212. 

Facility'  Operating  License  Nos.  DPR- 
19,  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  13.  2003  (68  FR  25654). 
The  August  8,'  2003.  submittal  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  10.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-237  and  50^249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
February  26.  2003. 

Brief  description  of  amendments:  The 
amendments  authorize  changes  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  to  describe  a  load  drop 
analysis  performed  for  handling  reactor 
cavity  shield  blocks  weighing  greater 
than  110  tons  with  the  Unit  2/3  reactor 
building  crane  during  power  operation. 

Date  of  issuance:  October  10,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  handling  reactor  cavity  shield 
blocks  weighing  greater  than  110  tons 
with  the  Unit  2/3  reactor  building  crane 
for  refueling  outage  D2R18. 

Amendment  Nos.:  204  and  196. 


Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  June  24.  2003  (68  FR  37576). 
The  June  12,  July  25,  September  11,  and 
October  9,  2003,  submittals  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  10, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC.  Docket  No.  50-278, 
Peach  Bottom  Atomic  Power  Station, 
Unit  3,  York  and  Lancaster  Counties, 
Pennsylvania 

Date  of  application  for  amendments: 
June  23,  2003.  as  supplemented 
September  4.  2003. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  the  safetv  limit 
minimum  critical  power  ratio. 

Date  of  issuance:  October  3.  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  prior  to 
startup  for  Cycle  15  operations, 
scheduled  for  October  2003. 

Amendment  No.:  252. 

Facility  Operating  License  No.  DPR- 
56:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  5,  2003  (68  FR  46243). 
The  September  4,  2003.  letter  provided 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  beyond  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station.  Unit  1, 
Ottawa  County.  Ohio 

Date  of  application  for  amendment: 
April  1,  2001.  as  supplemented  by 
letters  dated  April  30.  and  May  6,  2003. 

Brief  description  of  amendment:  The 
proposed  changes  involve  Technical 
Specification  (TS)  3/4.3.1.  "Reactor 
Protection  System  (RPS) 
Instrumentation."  TS  3/4.3.2.1.  "Safety 
Features  Actuation  System  (SFAS) 
Instrumentation,"  and  TS  3/4.3.2.2, 
"Steam  and  Feedwater  Rupture  Control 
System  (SFRCS)  Instrumentation."  The 
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proposed  changes  to  TS  Table  3.3-3, 
"SFAS  Instrumentation."  and  Table 
3.3-11.  "SFRCS  Instrumentation."  will 
allow  an  8-hour  delay  in  entering  an 
action  statement  when  an  SFAS  or 
SFRCS  instrumentation  channel  is 
undergoing  channel  functional  testing, 
and  will  clarify  the  term  "total  bypass 
function"  for  Surveillance  Requirement 
(SR)  4.3.1.1.2.  SR  4.3.2.1.2,  and  SR 
4.3.2.2.2.  In  addition,  the  proposed 
changes  will  revise  Bases  3/4.3.]  and  3/ 
4.3.2  to  reflect  the  above-described  TS 
changes. 

Date  ot  issuance:  September  29.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  259. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  30.  2001  (66  FR  29356). 
The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  mitial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice.  The  Commission's 
related  e\aluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
September  29,  2003.' 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
December  20,  2002. 

Brief  description  of  amendment:  The 
amendment  updates  the  title  of  the 
onsite  review  committee  in  Technical 
Specification  (TS)  sections  6.7.  6.14. 
and  6.15,  and  updates  the  version  of 
Regulatory  Guide  1.33  referenced  in  TS 
section  6.8. 

Date  of  issuance:  October  2.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  260. 

Facilitv  Operating  License  No.  NPF~3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  4.  2003  (68  FR  10279J 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  October  2.  2003 

No  significant  hazards  consideration 
comments  received:  No. 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  23.  2002,  as  supplemented  July 
25  and  August  11,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Crystal  River  Unit  3 
Improved  Technical  Specifications  (ITS) 
4.2.1,  "Fuel  Assemblies."  and  ITS  4.2.2, 
"Control  Rods,"  to  permit  the  use  of 
Framatome  ANP  M5  advanced  alloy  for 
fuel  rod  cladding  and  fuel  assembly 
structural  components. 

Date  of  issuance:  October  1,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Diite  of  initial  notice  in  Federal 
Register:  January  7,  2003  (bb  FR  805). 
The  supplements  dated  July  25  and 
August  11.  2003.  provided  clarifying 
information  only  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
December  19,  2002,  as  supplemented 
Mav  9,  June  9,  Julv  15,  Julv  31,  and 
October  1.  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Crystal  River  Unit  3 
Improved  Technical  Specification  (ITS) 
2.1.1,  "Reactor  Core  Safety  Limits."  The 
proposed  change  will  permit  the  use  of 
the  BHTP  correlation,  which  is  needed 
to  utilize  the  Framatome  ANP  high 
thermal  performance  (HTP)  spacer  grid 
design. 

Date  of  issuance:  October  16,  2003. 

Effective  date:  October  16,  2003. 

Amendment  No.:  211. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  License  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  4.  2003  .68  FR  5677) 
The  supplements  dated  Mav  9.  June  9, 
July  15,  July  31.  and  October  1.  2003, 
provided  clarifying  information  only 
and  did  not  change  the  initial  proposed 
no  significant  nazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energy  Seabrook,  LLC,  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  Februarv 
3,  2003. 

Description  of  amendment  request: 
The  amendment  revises  Technical 
Specification  (TS)  3/4.7.1.4.  "Turbine 
Cycle-Specific  Activity.  "  and  its 
associated  bases.  With  the  exception  of 
TS  4.0.4,  wording  similar  to  that 
presented  in  the  improved  Standard 
Technical  Specifications  will  be 
adopted.  The  amendment  inserts  an 
exception  to  the  requirements  of  TS 
4.0.4  when  entering  MODE  4,  along 
with  conditions  for  when  the 
surveillance  requirement  must  be 
satisfied  in  MODE  4.  Additionally,  there 
are  editorial  changes  to  the  TS  Index, 
reflecting  the  changes  made  by  the 
amendment. 

Date  of  issuance:  October  3,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  92. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  TS. 

D::!'-  of  initial  notice  in  Federal 
Register:  April  29.  2003  (68  FR  22748). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energ}'  Seabrook,  LLC.  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
11,  2002,  as  supplemented  by  letter 
dated  May  29,  2003. 

Description  of  amendment  request: 
The  amendment  relocates  Technical 
Specifications  (TSs)  Sections  3.1.2.1. 
"Reactivity  Control  Systems-Boration 
Systems-Flow  Paths-Shutdown;" 
3.1.2.2.  "Reactivity  Control  Systems- 
Boration  Systems-Flow  Paths- 
Operating;'"  3.1.2.3,  "Reactivity  Control 
Systems-Boration  Systems-Charging 
Pumps-Shutdown;"  3.1.2.4,  "Reactivity 
Control  Systems-Boration  Systems- 
Charging  Pumps-Operating;"  3.1.2.5, 
"Reactivity  Control  Systems-Boration 
Systems-Borated  Water  Sources- 
Shutdown;  '  3.1.2.6,  "Reactivity  Control 
Svstems-Boration  Systems-Borated 
Water  Sources-Operating;  '  and  3.4.7, 
"Reactor  Coolant  System-Chemistry."  to 
the  Seabrook  Station  Technical 
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Requirements  Manual  (SSTR).  The 
amendment  also  revises  TS  3.1.2.7, 
■Reactivity  Control  Systems-Boration 
Systems-Isolation  of  Unborated  Water 
Sources-Shutdown.  " 

The  amendment  also  revises  TSs 
3.4.1.2,  "Reactor  Coolant  System- 
Reactor  Coolant  Loops  and  Coolant 
Recirculation-Hot  Standby;"  3.4.3, 
"Reactor  Coolant  Systera-Pressurizer;" 
3.4.7.  "Reactor  Coolant  System- 
Chemistry."  and  3.9.2.  "Refueling 
Operations-Instrumentation."  to  adopt 
wording  that  more  closely  resembles 
NUREG-1431,  Revision  2.  "Standard 
Technical  Specifications."  The  revision 
to  TS  3/4.9.2  also  involves  surveillance 
changes.  The  associated  Bases  have 
been  modified  as  a  result  of  the  changes. 

DntP  of  issuance:  October  3.  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  \'o.:  93. 

Facility  Operating  License  No.  NPF- 
86;  The  amendment  revised  the  TSs. 

Date  of  mitial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75880).  The  May  29.  2003,  letter 
provided  clarifving  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FPL  Energy  Seabrook.  LLC,  Docket  No. 
50-443,  Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
11,  2002,  as  supplemented  by  letters 
dated  May  30,  2003  (two  letters),  July 
16,  2003.  August  18.  2003,  September  9, 
2003,  and  September  15,  2003. 

Description  of  amendment  request: 
The  amendment  revises  Technical 
Specification  (TS)  3/4,9.4,  Containment 
Building  Penetrations,"  to  permit  the 
equipment  hatch  to  be  open  during  core 
alterations  and/or  during  movement  of 
irradiated  fuel  assemblies  within 
containment.  Specifically,  the 
applicability  of  the  TS  would  be 
modified  to  apply  only  to  the  movement 
of  recently  irradiated  fuel  assemblies. 
Recently  irradiated  fuel  assemblies 
would  be  described  in  the  bases  as  fuel 
that  has  occupied  part  of  a  critical 
reactor  core  within  the  past  80  hours. 

Date  of  issuance:  October  3,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  davs. 

Amendment  No.:  94. 


Facility  Operating  License  No.  NPF- 
86:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70766).  The  May  30,  2003,  July  16, 
2003,  August  18,  2003.  September  9, 
2003,  and  September  15,  2003,  letters 
provided  clarifv'ing  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No, 

FPL  Energ}'  Seabrook.  LLC,  Docket  No. 
50—443.  Seabrook  Station,  Unit  No.  1, 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  October 
11,  2002,  as  supplemented  by  letters 
dated  July  16,  2003,  July  17,  2003. 
August  18,  2003,  August  25,  2003, 
September  9,  2003,  and  September  15, 
2003. 

Description  of  amendment  request: 
The  amendment  revises  Technical 
Specification  (TS)  3/4,9,3,  "Decay 
Time,"  reducing  the  minimum  time 
irradiated  fuel  must  decay  after 
occupying  part  of  a  critical  core  from 
100  to  80  hours. 

Date  of  issuance:  October  3,  2003. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  95. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revisesthe  TS. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70767).  The  July  16,  2003,  July  17,  2003, 
August  18,  2003,  August  25,  2003, 
September  9,  2003,  and  September  15, 
2003,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  nor  expand 
the  amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  3,  2003, 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Limiting  Condition 
for  Operation  (LCO)  3.6.5.1.d  to  replace 


the  phrase  "Each  ice  basket"  with  the 
phrase  "Ice  baskets."  This  change  makes 
the  LCO  consistent  with  associated  TS 
Surveillance  Requirement  (SR) 
4.6.5.1  .b,2  and  allows  the  SR  to  define 
the  detailed  requirements  for  ice  basket 
weight. 

Date  of  issuance:  October  10.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  280  and  262. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Doff?  of  initial  notice  in  Federal 
Register:  September  10,  2003  (68  FR 
53402).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safetv  Evaluation  dated 
October  10,  2003. 

No  signific  ant  hazards  consideration 
comments  received:  No, 

PPL  Susquehanna.  LLC.  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
July  3.  2003,  as  supplemented  bv  letters 
dated  September  9  and  23,  2003. 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications,  Section  3,8.1. 
"AC  [alternating  current]  Sources — 
Operating,"  to  extend  the  allowable 
Completion  Time  for  Required  Actions 
for  one  offsite  circuit  inoperable,  from 
72  hours  to  10  days  on  a  one-time  basis. 

Date  of  issuance:  October  10,  2003. 

Effective  date:  Upon  issuance  and 
shall  be  implemented  bv  October  31, 
2003. 

Amendment  Nos.:  214  and  189. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  22.  2003.  (68  FR  43392).  The 
supplemental  letters  dated  September  9 
and  23,  2003,  provided  clarifving 
information  that  did  not  expand  the 
scope  of  the  requested  action  as 
described  in  the  initial  Federal  Register 
notice,  and  did  not  change  the  staffs 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  10, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County.  Tennessee 

Date  of  application  for  amendment: 
May  14,  2003,  as  supplemented  June  24, 
2003. 
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Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.3.1.  "Reactor  Trip 
System  Instrumentation,"  and  TS  3.4.1, 
"RCS  [Reactor  Coolant  System! 
Pressure,  Temperature,  and  Flow  DNB 
[Departure  from  Nucleate  Boiling] 
Limits."  The  revised  TS  allows  the 
measurement  of  RCS  flow  using  the 
elbow  flow  tap  methodology  as  an 
alternative  to  the  current  flow 
calorimetric  method. 

Date  of  issuance:  October  3,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  47. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  June  24,  2003  (68  FR  37584).  The  one-time  extension  for  each  unit  of 


information  that  did  not  expand  the 
scope  of  the  original  request  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  8,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  July  10. 
2003,  as  supplemented  by  letter  dated 
August  28,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  (TS)  reflecting  approval  of 


supplemental  letter  provided  clarif\'ing 
information  that  did  not  expand  the 
scope  of  the  original  request  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant.  Unit  1. 
Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
May  30,  2003,  as  supplemented  August 
18,  September  10.  September  30,  and 
October  3.  2003. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.5.1, 
"Accumulators,"  TS  3.5.4,  "Refueling 
Water  Storage  Tank  (RVVST)"  and  TS 
4,2,1,  "Fuel  Assemblies."  to  revise  the 
minimum  and  maximum  accumulator 
and  RWST  boron  concentration  and  to 
limit  the  maximum  number  of  tritium 
producing  burnable  absorber  rods 
(TPBARs)  that  can  be  loaded  into  the 
reactor  core  accordingly.  The  requested 
change  would  also  add  the  cycle- 
specific  number  of  TPBARs  to  the  Core 
Operating  Limits  Report.  The  licensee  is 
revising  the  corresponding  TS  Bases 
pages. 

Date  of  issuance:  October  8,  2003, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  impjpmented 
within  60  days. 

Amendment  No. :  48. 

Facility  Operating  License  No.  .\PF- 
90:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 


allowable  outage  time  for  restoring  the 
operability  of  control  room  emergency 
filtration  svstem  boundajA'. 

Date  of  issuance:  October  2,  2003, 

Effective  date:  As  of  the  date  of 
issuance.  The  TS  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  108  and  108. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register-  August  5,  2003  (68  FR  46246) 

The  August  28.  2003.  supplemental 
letter  provided  clarifying  information 
and  did  not  change  the  scope  of  the 
original  Federal  Register  notice  or  the 
staffs  original  no  significant  hazards 
consideration  determination. 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  2,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
October  3.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Tables  3,3,1-1 
(Reactor  Trip  System  (RTS) 
Instrumentation)  and  3.3.2-1 
(Engineered  Safety  Feature  Actuation 
System  (ESFAS)  Instrumentation)  of 
Limiting  Conditions  for  Operation  3,3.1. 
"RTS  Instrumentation,"  and  3,3,2, 
"ESFAS  Instrumentation."  of  the  TSs, 
The  revisions  are  for  the  SG  water  level 
low-low  (adverse  and  normal 
containment  environment)  functions. 

Date  of  issuance:  October  2,  2003, 

Effective  date:  October  2,  2003.  and 


Amendment  No.:  157. 

Facility'  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2003  (67  FR 
70770).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  2,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
ah.  Docket  Ncs.  50-280  and  50-281, 
Surr}'  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
November  5.  2002,  as  supplemented 
February  14  and  June  9,  2003. 

Brief  Description  of  amen  dm  ents: 
These  amendments  revise  the  technical 
specifications  to  delete  the  monthly 
analog  rod  position  test  for  the  control 
rod  bottom  bistables. 

Date  of  issuance:  October  1,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  237  and  236, 

Renewed  Facility  Operating  License 
Nos.  DPR-32  and  'DPR-37:  Amendments 
change  the  Technical  Specifications 
surveillance  requirements. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR  5683). 
The  February  14  and  June  9,  2003, 
supplements  contained  clarifying 
information  onlv  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1.  2003, 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville.  Marvland,  this  20th  day 
of  October.  2003, 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc,  03-26890  Filed  10-27-03;  8:45  am) 
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POSTAL  SERVICE 

Flat  Mail  Identification  Code  System 
(FICS) 

action:  Notice. 


Register  July  8.  2003  (68  FR  40720).  The  shall  be  implemented  within  60  days  of 
supplemental  letters  provided  clarifying     the  date  of  issuance. 


AGENCY:  Postal  Service, 
SUMMARY:  This  notice  announces  a  new 
system  that  the  United  States  Postal 
Service  (USPS)  plans  to  deploy  for 
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applying  unique  USPS  identification 
(ID)  codes  (or  "tags")  to  flat-size 
mailpieces  not  bearing  POSTNfET 
barcodes.  Deployment  is  scheduled  for 
early  2004.  Once  the  initial  ID  code  is 
applied  to  the  mailpiece.  subsequent 
sorting  will  recognize  the  code  and  sort 
the  flat-size  piece  without  need  for 
further  manual  keying.  The  ID  code 
provides  reference  to  access  a  database 
containing  the  original  keying  results. 
The  application  of  these  codes  onto 
mailpieces  will  have  no  impact  on 
current  mailing  standards  or  preparation 
requirements  for  flat-size  mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Coupar.  (703)  280-7437, 
Engineering,  United  States  Postal 
Service. 

SUPPLEMENTARY  INFORMATION:  The 

manual  video  keying  of  nonbarcoded 
flat-size  mailpieces  by  Postal  Service 
employees  represents  a  significant  cost 
to  the  Postal  Service.  Currently,  the 
keying  of  a  mailpiece  by  video  keying 
operators  can  occur  several  additional 
times  as  the  nonbarcoded  piece  is  sorted 
through  stages  of  mail  processing.  In 
order  to  reduce  the  costs  associated  with 
this  labor-intensive  manual  keying,  the 
Postal  Service  has  developed  a  system 
that  should  eliminate  most  of  the 
additional  keying 

This  new  system,  called  the  Flat  Mail 
Identification  Code  Svstem  (FICS), 
applies  a  unique  USPS  identification 
(ID)  code  (tag)  to  flat-size  mailpieces  not 
bearing  a  POSTNET  barcode.  The  ID 
code,  printed  on  a  label,  will  be 
mechanically  applied  to  the  address 
side  of  the  mailpiece  in  the  bottom  right 
or  top  left  corner,  before  the  address  is 
manually  resolved  by  a  video  keying 
operator.  The  FICS  saves  the  initially 
keyed  information  in  a  database  along 
with  the  corresponding  ID  code 
assigned  to  the  piece.  Once  the  FICS  ID 
code  is  generated  and  a  label  containing 
that  code  is  applied  to  the  mailpiece, 
further  manual  keying  will  not  be 
required  for  that  piece  as  it  moves 
through  additional  mail  processing 
operations.  Moreover,  because  a  label 
bearing  the  ID  code  will  be  placed  on 
individual  flat-size  pieces,  this  new 
system  will  provide  additional 
capabilities  in  tracking  and  tracing  these 
coded  (tagged)  flat-size  pieces. 

The  FICS  physical  ID  code  consists  of 
a  black.  International  Mailing  Standard, 
4-state  barcode  printed  on  a  white 
pressure-sensitive  label  measuring  V2 
inch  high  by  3  inches  wide  or  V2  inch 
high  by  4  Vh  inches  wide.  The  label  is 
applied  to  the  address  side  of 
nonbarcoded  flats.  The  label,  which  can 
be  manually  peeled  from  the  mailpiece, 
is  made  of  the  same  material  as  is 


currently  used  by  the  USPS  Letter  Mail 
Labeling  Machine  (LMLM)  which 
affixes  labels  on  certain  types  of  letter 
mail  pieces,  such  as  postcards. 

Preproduction  testing  is  currently  in 
progress  and  the  USPS  expects  to 
deploy  the  system  nationally  in  the 
second  quarter  of  fiscal  year  2004.  The 
USPS  does  not  plan  to  introduce  new 
mailing  requirements  related  to  FICS. 

Neva  R.  Watson, 

Attorney.  Legislative,  Office  of  Legal  Policy 

and  Ratemaking. 

IFR  Doc.  03-27087  Filed  10-27-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26229;  File  No.  812-12989] 

Merrill  Lynch  Life  Insurance  Company, 
et  al.;  Notice  of  Application 

October  22.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  (the 
"Application")  for  an  order  pursuant  to 
Section  26(c)  of  the  Investment 
Company  Act  of  1940  (the  "1940  Act") 
approving  a  substitution  of  securities 
and  an  order  of  exemption  pursuant  to 
Section  17(b)  of  the  1940  Act  from 
Section  17^a)  of  the  1940  Act. 

APPLICANTS:  Merrill  Lynch  Life 
insurance  Company  ("MLLIC"),  Merrill 
Lynch  Variable  Life  Separate  Account 
("Separate  Account  1").  Merrill  Lynch 
Life  Variable  Life  Separate  Account  II 
("Separate  Account  2"),  Merrill  Lynch 
Life  Variable  Aiuiuity  Separate  Account 
A  ("Separate  Account  3"),  ML  Life 
Insurance  Company  of  New  York 
("MLNY").  ML  of  New  York  Variable 
Life  Separate  Account  ("Separate 
Account  4'"),  ML  of  New  York  Variable 
Life  Separate  Account  II  ("Separate 
Account  5").  ML  of  New  York  Variable 
Annuity  Separate  Account  A  ("Separate 
Account  6"),  and.  only  for  the  purpose 
of  seeking  an  order  of  exemption 
pursuant  to  Section  17(b)  of  the  1940 
Act,  MLIG  Variable  Insurance  Trust 
("MLIG  Trust")  (except  for  MLLIC. 
MLNY.  and  MLIG  Trust,  each  a 
"Separate  Account;"  Separate  Accounts 
1  through  6  collectively  referred  to 
herein  as  the  "Separate  Accounts")  (all 
foregoing  parties,  with  the  exception  of 
MLIG  Trust,  collectively  referred  to 
herein  as  the  "Applicants")  (all 
foregoing  parties,  with  the  inclusion  of 
MLIG  Trust,  collectively  referred  to 
herein  as  the  "Section  17(b) 
Applicants"). 


SUMMARY  OF  APPLICATION:  The 

Applicants  request  an  order  pursuant  to 
Section  26(c)  of  the  1940  Act  to  permit 
certain  registered  unit  investment  trusts 
to  substitute  shares  of  certain  portfolios 
of  the  MLIG  Trust  (the  "Replacement 
Portfolios")  for  shares  of  certain 
portfolios  of  the  AllianceBernstein 
Variable  Products  Series  Fund,  Inc. 
("AllianceBernstein  Fund"),  the 
Delaware  VIP  Trust  ("Delaware  Trust"), 
and  the  MFS®  Variable  Insurance 
Trust-'-f^i  ("MFS  Trust")  (collectively,  the 
"Substituted  Portfolios")  currently  held 
by  those  unit  investment  trusts.  The 
Section  17(b)  Applicants  request  an 
order  of  the  Commission  pursuant  to 
Section  17(b)  of  the  1940  Act  exempting 
them  from  Section  17(a)  of  the  1940  Act 
to  the  extent  necessary  to  permit  MLLIC 
and  MLNY  to  carry'  out  substitutions  by 
redeeming  shares  issued  by 
AllianceBernstein  Fund,  Delaware 
Trust,  and  MFS  Trust  in-kind  and  using 
the  proceeds  to  purchase  shares  issued 
by  MLIG  Trust. 

FILING  DATE:  The  Application  was  filed 
on  July  18,  2003  and  was  amended  and 
restated  on  October  9,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  person  may  request  a 
hearing  by  writing  to  the  Secretary'  of 
the  Commission  and  serving  Applicants 
(including  Section  17(b)  Applicants) 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  12,  2003.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  (including  Section  17(b) 
Applicants),  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants  (including  Section  17(b) 
Applicants),  c/o  Edward  VV.  Diffin,  jr.. 
Esq..  Merrill  Lvnch  Insurance  Group, 
Inc.,  1300  Merrill  Lynch  Drive.  2nd 
Floor.  Pennington,  New  Jersev  08534, 
Copies  to  Stephen  E.  Roth.  Esq.  and 
Mary  E.  Thornton,  Esq.,  Sutherland 
Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Yuna  Peng,  at  (202)  942-0676.  or  Lorna 
J.  MacLeod,  Branch  Chief,  at  (202)  942- 
0670,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
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SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application;  the  complete  Application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549  (tel,  (202)  942- 
8090). 

Applicants"  Representations 

1.  MLIJC;  is  a  stock  life  insurance 
company  that  is  domiciled  in  Arkansas. 
Its  operations  include  both  life 
insurance  and  annuity  products.  MLLIC 
was  incorporated  under  the  laws  of  the 
State  of  Washington  on  January  27.  1986 
and  redomesticated  to  the  State  of 
Arkansas  on  August  31.  1991.  As  of 
December  31,  2002,  MLLIC  had  assets  of 
approximately  Si 3.1  billion.  MLLIC  is 
authorized  to  operate  as  a  life  insurance 
company  in  forty-nine  states,  the 
District  of  Columbia,  the  U.S.  Virgin 
Islands,  Guam,  and  Puerto  Rico.  MLLIC 
is  a  wholly  owned  subsidiary  of  Merrill 
Lynch  Insurance  Group,  Inc.  ("MLIG. 
Inc.").  MLLIC  is  an  indirect  wholly 
owned  subsidian,'  of  Merrill  Lynch  & 
Co.,  Inc.,  a  publicly  held  company 
whose  shares  are  traded  on  the  New 
York  Stock  Exchange.  MLLIC  is  the 
depositor  and  sponsor  of  Separate 
Accounts  1  through  3, 

2.  Separate  A.ccount  1  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  1 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  contracts  issued 
by  MLLIC  (the  "Second  Generation 
MLLIC  VLI  Contracts").  Under  the 
Second  Generation  MLLIC  VL\ 
Contracts  and  in  the  prospectuses  for 
the  Second  Generation  MLLIC  VLI 
Contracts,  MLLIC  reser\'es  the  right  to 
substitute  shares  of  one  portfolio  for 
shares  of  another,  including  a  portfolio 
of  a  different  investment  company. 
Separate  Account  1  is  a  "separate 
account"  as  defined  in  Section  2(a)(37) 
of  the  1940  Act. 

3.  Separate  Account  2  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  2 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  ctmtracts  issued 
by  MLLIC  (the  "First  Generation  MLLIC 
VLI  Contracts").  Under  the  First 
Generation  MLLIC  V'LI  Contract.'-,  and  in 
the  prospectuses  for  the  First  Generation 
MLLIC  VLI  Contracts.  MLLIC  reserves 
the  right  to  substitute  shares  of  one 
portfolio  for  shares  of  another,  including 
a  portfolio  of  a  different  investment 
company.  Separate  Account  2  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  of  the  1940  Act. 


4.  Separate  Account  3  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  3 
serves  as  a  funding  vehicle  for  variable 
annuity  contracts  issued  by  MLLIC  (the 
"MLLIC  Annuity  Contracts").  Under  the 
MLLIC  Annuity  Contracts  and  in  the 
prospectuses  for  the  MLLIC  Annuity 
Contracts.  MLLIC  reserves  the  right  to 
substitute  shares  of  one  portfolio  for 
shares  of  another,  including  a  portfolio 
of  a  different  investment  company. 
Separate  Account  3  is  a  "separate 
account"  as  defined  in  Section  2(a)(37) 
of  the  1940  Act. 

5.  MLIsTY  is  a  stock  life  insurance 
company  that  is  organized  under  the 
laws  of  the  State  of  New  York.  MLNY 
is  a  wholly  owned  subsidiar\'  of  MLIG, 
Inc.  MLNY  is  also  an  indirect  wholly 
owned  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  MLNY'  had  approximately  $1.1 
billion  of  assets  under  management  as  of 
December  31.  2002.  MLNY  is  authorized 
to  sell  life  insurance  and  annuities  in 
nine  states.  MLN^'  is  the  depositor  and 
sponsor  of  Separate  Accounts  4  through 
6. 

6.  Separate  Account  4  is  a  separate 
mvestment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  4 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  contracts  issued 
by  MLNY  (the  "First  Generation  MLNY 
VLI  Contracts").  Under  the  First 
Generation  MLNY  \^I  Contr?cts  and  in 
the  prospectuses  for  the  First  Generation 
MLNY  VLI  Contracts.  MLm'  reserves 
the  right  to  substitute  shares  of  one 
portfolio  for  shares  of  another,  including 
a  portfolio  of  a  different  investment 
company.  Separate  Account  4  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  of  the  1940  Act. 

7.  Separate  Account  5  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  5 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  contracts  issued 
bv  MLN>'  (the  "Second  Generation 
MLNY  VLI  Contracts"),  Under  the 
Second  Generation  MLNY  VLI  Contracts 
and  in  the  prospectuses  for  the  Second 
Generation  MLNY  VLI  Contracts,  MLNY 
reserves  the  right  to  substitute  shares  of 
one  portfolio  for  shares  of  another, 
including  a  portfolio  of  a  different 
investment  company.  Separate  Account 
5  is  a  "separate  account"  as  defined  in 
Section  2(a)(37)  of  the  1940  Act, 

8.  Separate  Account  6  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  6 
serves  as  a  funding  vehicle  for  variable 
annuity  contracts  issued  by  MLNY  (the 


"MLNY  Aiuiuity  Contracts").  Under  the 
MLNY  Annuity  Contracts  and  in  the 
prospectuses  for  the  MLN^'  Annuity 
Contracts.  MLNY'  reserves  the  right  to 
substitute  shares  of  one  portfolio  for 
shares  of  another,  including  a  portfolio 
of  a  different  investment  company. 
Separate  Account  6  is  a  "separate 
account"  as  defined  in  Section  2(a)(37) 
of  the  1940  Act. 

9.  Merrill  Lynch.  Pierce.  Fenner  & 
Smith  Incorporated  ("MLPF&S")  serves 
as  principal  underwriter  and  distributor 
for  the  Variable  Contracts.  MLPF&S  was 
organized  in  1958  under  the  laws  of  the 
State  of  Delaware  and  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act"). 
It  is  a  member  of  the  NASD.  MLPF&S 
may  enter  into  selling  agreements  with 
other  broker-dealers  registered  under 
the  1934  Act  whose  representatives  are 
authorized  by  applicable  law  to  sell  the 
\'ariable  Contracts. 

10.  AllianceBemstein  Variable 
Products  Series  Fund.  Inc. 
("AllianceBemstein  Fiuid")  is  registered 
as  an  open-end  management  investment 
company  under  the  1940  Act  and 
currently  offers  19  separate  investment 
portfolios,  one  of  which  would  be 
involved  in  the  proposed  substitutions. 
The  AllianceBemstein  Fund  issues  a 
separate  series  of  shares  of  common 
stock  in  connection  with  each  portfolio, 
and  has  registered  such  shares  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
Form  N-lA,  Each  separate  series  offers 
only  two  classes  of  shares,  Class  A 
shares  and  Class  B  shares.  The 
distinction  between  Class  A  shares  and 
Class  B  shares  is  the  imposition  of  a 
distribution  fee  of  an  annual  rate  of 
0.25%  (capped  at  a  maximum  annual 
rate  of  0.50%)  of  each  series"  average 
daily  net  assets  attributable  to  the  Class 
B  shares  pursuant  to  Rule  12b-l  under 
the  1940  Act.  Shareholders  that  would 
be  affected  by  the  proposed 
substitutions  are  currently  invested  in 
Class  A  shares  of  the  Substituted 
Portfolio.  Alliance  Capital  Management, 
L.P.  ("Alliance")  sen'es  as  the 
investment  adviser  to  each  portfolio  of 
the  AllianceBemstein  Fund.  Alliance 
Capital  Management  Corporation,  the 
sole  general  partner  of  Alliance,  is  an 
indirect  wholly  owned  subsidiar."  of 
The  Equitable  Life  Assurance  Society  of 
the  United  States,  which  is  in  turn  a 
wholly  owned  subsidiary  of  AXA 
Financial,  Inc.,  a  holding  company 
which  is  controlled  by  AXA.  Alliance 
receives  an  investment  advisory  fee 
from  each  portfolio  it  manages. 

11.  Delaware  VTP  Trust  ("Delaware 
Trust'")  is  registered  as  an  open-end 
management  investment  company 
under  the  1940  Act  and  currently  offers 
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19  separate  investment  portfolios,  one  of 
which  would  be  involved  in  the 
proposed  substitutions.  Delaware  Trust 
issues  a  separate  series  of  shares  of 
common  stock  in  connection  with  each 
portfolio,  and  has  registered  such  shares 
under  the  1933  Act  on  Form  N-lA. 
Each  separate  series  offers  only  two 
classes  of  shares.  Standard  Class  shares 
and  Service  Class  shares.  The 
distinction  between  Standard  Class 
shares  and  Service  Class  shares  is  the 
imposition  of  a  distribution  fee  of  an 
annual  rate  of  0.25%  (capped  at  a 
maximum  annual  rate  of  0.50%)  of  each 
series'  average  daily  net  assets 
attributable  to  the  Service  Class  shares 
pursuant  to  Rule  12b— 1  under  the  1940 
Act.  Shareholders  that  would  be 
affected  by  the  proposed  substitutions 
are  currently  invested  in  Standard  Class 
shares  of  the  Substituted  Portfolio. 
Delaware  Management  Company 
CDMC")  serves  as  the  investment 
adviser  to  each  portfolio  of  Delaware 
Trust.  DMC  is  a  series  of  Delaware 
Management  Business  Trust,  which  is 
an  indirect,  wholly  owned  subsidiary  of 
Delaware  Management  Holdings,  Inc. 
DMC  is  paid  fees  by  the  Delaware  VIP 
Trend  Series. 

12.  MFSD  Variable  Insurance  Trusf^*^' 
("MPS  Trust")  is  registered  as  an  open- 
end  management  investment  company 
under  the  1940  Act  and  currently  offers 
15  separate  investment  pnrttolios,  two 
of  which  would  be  involved  in  the 
proposed  substitutions.  MPS  Trust 
issues  a  separate  series  of  shares  of 
common  stock  in  connection  with  each 


portfolio,  and  has  registered  such  shares 
under  the  1933  Act  on  Form  N-lA. 
Each  separate  series  offers  only  two 
classes  of  shares,  Initial  Class  shares  and 
Service  Class  shares.  The  distinction 
between  Initial  Class  shares  and  Service 
Class  shares  is  the  imposition  of  a 
distribution  fee  of  an  annual  rate  of 
0.25%  of  each  series'  average  daily  net 
assets  attributable  to  the  Service  Class 
shares  pursuant  to  Rule  12b-l  under  the 
1940  Act.  Shareholders  that  would  be 
affected  by  the  proposed  substitutions 
are  currently  invested  in  Initial  Class 
shares  of  the  Substituted  Portfolios. 
Massachusetts  Financial  Services 
Company  ("MPS")  serves  as  the 
investment  adviser  to  each  of  the 
portfolios  of  the  MPS  Trust.  MPS  is  a 
subsidiary  of  Sun  Life  of  Canada  (U.S.) 
Financial  Services  Holdings,  Inc., 
which,  in  turn,  is  a  indirect  wholly 
owned  subsidiary  of  Sun  Life  Assurance 
Company  of  Canada.  MFS  is  paid  fees 
by  each  of  the  MPS  Trust  portfolios  for 
its  services. 

13.  MLIG  Variable  Insurance  Trust 
("MLIG  Trust")  is  registered  as  an  open- 
end  management  investment  company 
under  the  1940  Act  and  currently  offers 
24  separate  investment  portfolios,  two 
of  which  would  be  involved  in  the 
proposed  substitutions.  MLIG  Trust 
issues  a  separate  series  of  shares  of 
common  stock  in  connection  with  each 
portfolio,  and  has  registered  such  shares 
under  the  1933  Act  on  Form  N-lA. 
Each  separate  series  offers  only  one 
class  of  shares,  and  has  not  adopted  a 
plan  pursuant  to  Rule  12b-l  under  the 


1940  Act.  Roszel  Advisors,  LLC  ("Roszel 
Advisors")  serves  as  the  investment 
manager  of  the  MLIG  Trust  and  each  of 
the  portfolios  therein.  Roszel  Advisors 
is  a  wholly  owned  subsidiarv'  of  MLIG, 
Inc.  Roszel  Advisors  receives 
management  fees  from  each  of  the 
portfolios.  DMC  is  the  subadviser  to  the 
Roszel/Delaware  Trend  Portfolio. 
PIMCO  Advisors  Retail  Holdings  LLC 
and  Cadence  Capital  Management  LLC 
("PIMCO"  and  "Cadence,"  respectively) 
are  the  subadvisers  to  the  Roszel/PIMCO 
CCM  Capital  Appreciation  Portfolio. 

14.  The  MLIG  Trust  and  Roszel 
Advisors  obtained  an  order  from  the 
Commission  pursuant  to  Section  6(c)  of 
the  1940  Act  exempting  them  from 
Section  15(a)  of  the  1940  Act  and  Rule 
18f-2  under  the  1940  Act,  with  respect 
to  subadvisory  agreements  (the 
"Manager  of  Managers  Order").  The 
Manager  of  Managers  Order  permits  the 
MLIG  Trust  and  Roszel  Advisors  to 
enter  into  and  materially  amend 
investment  subadvisory  agreements 
without  obtaining  shareholder  approval. 
The  relief  granted  in  the  Manager  of 
Managers  Order  extends  to  all  of  the 
portfolios  of  the  MLIG  Trust  that  will  be 
involved  in  the  proposed  substitutions. 

15.  The  following  chart  sets  out  the 
investment  objectives  and  certain 
policies  of  each  Substituted  Portfolio 
and  each  Replacement  Portfolio,  as 
stated  in  their  respective  prospectuses 
and  statements  of  additional 
information. 


Substituted  porttolios 


Replacement  portfolios 


AliianceBemstein  Quasar  Portfolio  of  the  AllianceBernstein  Fund  

Investment  Objective — To  seek  growlfi  of  capital  by  pursuing  aggres- 
sive investment  policies  The  portfolio  treats  current  incorrle  as  inci- 
dental to  its  obiective 

Investment  Policies — Generally,  ttie  portfolio  invests  in  a  widely  diversi- 
fied mix  of  equity  secunties  across  many  industries  that  offer  the 
possibilit/  of  atxjve-average  earnings  growth  Currently,  the  port- 
folio's investment  adviser  emphasizes  investing  in  small  cap  compa- 
nies, and  It  invests  both  m  well-known  and  established  companies 
and  in  new  and  unseasoned  companies  The  portfolio  may  invest  in 
any  securities  with  the  potential  tor  capital  appreciation.  In  choosing 
securities,  the  portfolio  s  investment  adviser  considers  the  economic 
and  political  outlook,  management  capabilities  and  practices,  and 
trends  in  the  determinants  of  corpc'ate  profits,  among  others.  The 
portfolio  may  also  invest  in  non-convertible  bonds,  preferred  stocks, 
and  foreign  secunties 


Delaware  VIP  Trend  Senes  of  the  Delaware  Trust 
Investment  Objective — To  seek  long-term  capital  appreciation. 


Roszel/Delaware  Trend  Portfolio  of  the  MLIG  Trust 
Investment  Objective— To  seek  long-term  capital  appreciation. 


Investment  Policies— The  portfolio  invests  at  least  65%  of  total  assets 
in  small  cap  equities  of  companies  believed  to  have  potential  tor  high 
earnings  growth  The  portfolio  s  investment  adviser  seeks  small  com- 
panies that  offer  substantial  opportunities  for  long-term  pnce  appre- 
ciation because  they  are  poised  to  benefit  from  changing  and  domi- 
nant social  and  political  trends.  The  portfolio's  investment  adviser 
evaluates  company  management,  product  development  and  sales 
and  earnings,  and  it  seeks  market  leaders,  strong  product  cycles,  in- 
novative concepts,  and  industry  trends.  Also  considered  are  a  com- 
pany's pnce-to-earning  ratio,  estimated  growth  rates,  market  cap, 
and  cash  flows  to  determine  the  company's  attractiveness  To  re- 
duce the  risk  of  investing  in  small  cap  companies,  the  portfolio  in- 
vests in  a  well-diversified  portfolio  of  different  stocks  representing  a 
wide  array  of  industries.  The  portfolio  uses  the  Russell  2500  Growth 
Index  as  a  performance  benchmark.  The  portfolio  may  invest  up  to 
25%  of  total  assets  in  foreign  securities. 
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Substituted  portfolios 

Replacement  portfolios 

Investment  Policies— The  Series  invests  mainly  in  stocks  of  small, 
growth-onented  or  emerging  companies  that  the  portfolio's  invest- 
ment adviser  believes  are  responsive  to  changes  in  the  marketplace 
and  have  prospects  tor  continued  growth  The  portfolios  investment 
adviser  looks  for  market  leaders  strong  product  cycles,  innovative 
concepts,  and  industry  trends,  and  also  examines  pnce-to-earnings 
ratios,  estimated  growth  rates,  market  caps  and  cash  flow  when  it 
selects  stocks  tor  investment 

MFS  Research  Series  of  the  MFS  Trust  

Investment  Objective — To  seek  long-term  growth  of  capital  and  future 
income 

Investment  Policies — Normally  the  Series  invests  at  least  80°o  of  its 
ne\  assets  m  common  stocks  and  related  securities  (preferred 
stocks  convertible  securities  and  depositary  receipis  tor  those  secu- 
rities), and  focuses  pn  companies,  regardless  of  size,  believed  to 
have  favorable  prospects  for  long-term  growth,  attractive  valuations 
based  on  current  and  expected  earnings  or  cash  flow,  dominant  or 
growing  market  share,  and  superior  management.  The  Senes  may 
also  invest  in  junk  tx)nds  and  in  foreign  secunties  (including  emerg- 
ing markets  securities)  The  Series  assets  are  allocated  among  var- 
ious industries. 


MFS  Investors  Trust  Senes  of  the  fvlFS  Trust 

Investment  Objective — To  provide  long-term  growth  of  capital,  with  rea- 
sonable current  income  as  a  secondany'  objective. 

Investment  Policies — Normally  the  Series  invests  at  least  65%  of  net 
assets  in  common  stocks  and  related  secunties  (preferred  stocks, 
convertible  securities  and  depositary  receipts  for  those  securities). 
The  portfolios  investment  adviser  generally  focuses  on  companies 
with  larger  market  caps  (although  it  may  invest  in  companies  of  any 
size)  believed  to  have  sustainable  growth  prospects  and  attractive 
valuations  based  on  current  and  expected  earnings  or  cash  flow.  The 
portfolio  s  investment  adviser  will  attempt  to  generate  gross  current 
income  equal  to  about  90°c  of  the  dividend  yield  on  the  Standard  & 
Poors  500  Composite  Stock  Index  The  portfolios  investment  ad- 
viser selects  secunties  by  analyzing  earnings,  cash  flows,  competi- 
tive position  and  managements  abilities  The  Senes  may  invest  in 
foreign  equity  securities 


RoszeL'PIMCO  CCM  Capital  Appreciation  Portfolio  of  the  MLIG  Trust. 
Investment  Objective — To  seek  long-term  capital  appreciation. 

Investment  Policies — The  portfolio  invests  at  least  65°o  ot  total  assets 
in  large  cap  stocks  of  companies  believed  to  have  potential  for  high 
earnings  grov^rth  These  companies  are  generally  well-established 
issuers  with  strong  business  franchises  and  favorable  long-term 
growth  prospects  The  portfolios  investment  adviser  seeks  to 
achieve  a  consistent  favorable  balance  ot  growth  and  value  with 
stocks  ot  companies  m  the  Russell  1000  and  the  S&P  500  Indexes 
In  choosing  companies  to  invest  in.  the  portfolio  s  investment  adviser 
first  looks  at  dividend  growth  eamings  growth,  relative  growtfi  ot 
earnings  over  time  the  company  s  history  of  meeting  earnings  tar- 
gets and  price-to-earnings  ratios  and  other  ratios  that  reveal  value 
The  most  promising  companies  are  then  evaluated  on  the  basis  of 
management  strength,  competitiveness  in  their  industnes.  business 
prospects  and  profitability  The  portfolio  sells  stocks  when  their  price 
declines  relative  to  other  stocks  Invested  in  by  the  portfolio  or  to 
other  companies  in  the  same  business  industry  or  when  the  issuers 
earnings  decline  The  portfolio  may  invest  up  to  10%  of  total  assets 
in  foreign  securities.  The  portfolio  uses  the  S&P  500  Index  as  a 
t>enchmark  index. 


16.  The  following  chart  describes  the 
fees  payable  for  advisory  services 
(before  anv  waivers  and 


reimbursements)  for  the  year  ending 
December  31,  2002,  expressed  as  an 
annual  percentage  of  average  daily  net 


assets,  by  each  Substituted  Portfolio  and 
each  Replacement  Portfolio. 


Substituted  portfolios 


Percent 


Replacement  fxjrtfolios 


-I 


Percent 


AllianceBernstein  Quasar  Portfolio  Annual  Advisory  Fees  .. 

Delaware  VIP  Trend  Senes,  Annual  Advisory  Fees  

MFS  Research  Series  Annual  Advisory-  Fees 


MFS  Investors  Trust  Series,  Annual  Advisory  Fees 


1 .00    Roszel/Delaware  Trend  Portfolio.  Annual  Advisory  Fees |         0.85 

0.75  I 

0.75     RoszelPIMCO  CCM  Capital  Appreciation  Portfolio.  Annual  0.80 

'      Advisory  Fees, 
0.75  i        


17  Thr  foUdwmg  charts  compare  the 
total  operating  expen.ses  (before  and 
after  anv  waixers  and  reimbursements) 
for  the  vear  ended  December  3 1 ,  2002. 


expressed  as  an  annual  percentage  of 
average  daily  net  assets,  of  each 
Substituted  Portfolio  and  each 
Replacement  Portfolio.  None  of  the 


relevant  classes  of  shares  of  the 
Replacement  Portfolios  have  adopted  a 
plan  pursuant  to  Rule  12b-l  under  the 
1940  Act. 
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Substituted  portfolios  (in  percent) 


;  Replacement  port- 
-\   folios  (in  percent) 


AllianceBernstein 
Quasar  Portfolio 


Delaware  VIP 
Trend  series 


Roszel/Delaware 
Trend  Portfolio 


Management  fees 

12t)-1  fees 

Other  expenses   ... 


Total  operating  expenses    

Less  expense  waivers  and  reimbursements 

Net  operating  expenses  ; 


1.00 
N/A 
0.25 


1.25 
N/A 


1.25 


0.75 
N/A 
0.09 


084 

N/A 


0.85 
N/A 
0.97 


0.84 


1.82 
(0.67) 


1.15 


Management  Fees 

12b-l  fees 

Other  expenses  .... 


Total  operating  expenses    

Less  expense  waivers  and  reimbursements 

Net  operating  expenses  


MPS  Research 
senes 


MPS  Investors 
Trust  series 


Roszel/PIMCO 
CCM  Capital  Ap- 
preciation Portfolio 


0.75 
N/A 
0.12 


0  87 

N/A 


0.87 


0.75 
N/A 
0.13 


0.80 
N/A 
0.97 


088 

N/A 


1.77 
(0.67) 


0.88 


1.10 


18.  "Other  Expenses"  for  the  Roszel/ 
Delaware  Trend  Purtfolin  and  the 
Roszel/PLMCO  CCM  Capital 
Appreciation  Portfolio  are  based  on 
estimates  for  the  fiscal  year  ended 
December  31.  200.3   In  addition.  MLIG 
Trust  has  entered  into  an  expense 
limitation  arrangement  with  Roszel 
Advisors  wherebv  Roszel  Advisors  will 
reimburse  the  Roszel/Delaware  Trend 
Portfolio  and  the  Roszel/PIMCO  CCM 
Capital  Appreciation  Portfolio  to  the 
extent  total  operating  expenses 
(excluding  interest,  taxes,  brokerage 
commissions,  expenses  in  the  form  of 
fees  paid  to  the  Trust  service  providers 
by  brokers  in  connection  with  directed 
brokerage  arrangements,  other 
expenditures  that  are  capitalized  in 
accordance  with  generally  accepted 
accounting  principles,  and  other 
extraordinary  expenses  not  incurred  in 
the  ordinary  course  of  each  Portfolio's 
business)  exceed  certain  limits.  The 
expense  limitation  agreement  is 
effective  through  April  30.  2004,  and  is 
expected  to  continue  from  year  to  year, 
conditioned  upon  approval  for 
continuance  by  the  board  of  trustees  of 
the  MLIG  Trust.  Net  Operating  Expeflses 
for  the  AllianceBernstein  Quasar 
Portfolio  do  not  reflect  foes  waived  or 
expenses  assumed  bv  Alliance  during 
the  year  ended  December  31,  2002.  Such 
waivers  and  assumption  of  expenses 
were  made  on  a  voluntary  basis,  and 
Alliance  has  discontinued  this  waiver. 
During  the  fiscal  year  ended  December 
31.  2002,  Alliance  waived  management 
fees  totaling  0.12''o  and  other  expenses 
totaling  0.02%  for  the  AllianceBernstein 
Quasar  Portfolio.  After  considering  such 


reimbursements,  actual  Net  Operating 
Expenses  were  1.11%.  CMC,  the  adviser 
to  the  Series,  has  contracted  to  waive 
fees  and  pay  expenses  through  April  30, 
2004  in  order  to  prevent  the  Series'  total 
operating  expenses  (excluding  any  12b- 
1  fees,  taxes,  interest,  brokerage  fees, 
and  extraordinary  expenses)  from 
exceeding  095%  of  average  daily  net 
assets. 

19.  Pursuant  to  their  authority  under 
the  respective  Variable  Contracts  and 
the  prospectuses  describing  the  Scune, 
and  subject  to  the  approval  of  the 
Commission  under  Section  26(c)  of  the 
1940  Act,  MLLIC  and  MLNY  propose  to 
substitute  shares  of  the  Replacement 
Portfolios  for  shares  of  the  Substituted 
Portfolios  ill  the  Separate  Accounts  (the 
"Substitutions"), 

20.  The  Substitutions  are  part  of  an 
overall  business  plan  involving  the 
management  of  MLLIC  and  MLNY  to 
make  their  respective  products, 
including  the  Variable  Contracts,  more 
competitive  (both  in  terms  of  new  sales, 
as  well  as  with  regard  to  the  retention 
of  existing  blocks  of  business)  and  more 
efficient  to  administer  and  oversee.  The 
proposed  Substitutions  are  consistent 
with  this  business  plan  and  involve 
mutual  funds  with  similar  investment 
objectives. 

21.  Over  the  past  several  years.  MLLIC 
and  MLNY  have  engaged  in  a  thorough 
review  of  the  efficiencies  and  structures 
of  all  of  the  investrhent  options  they 
offer  under  the  Variable  Contracts.  As 
part  of  this  ongoing  effort  to  make  the 
Variable  Contracts  more  competitive, 
the  Applicants  engaged  in  certain 
substitutions  on  May  1.  2002.  Based  on 


their  continuing  evaluation  of  the 
available  investment  options.  MLLIC 
and  MLNY  believe  that  more 
concentrated  and  streamlined 
operations  for  investment  options  could 
result  in  increased  operational  and 
administrative  efficiencies  and 
economies  of  scale  for  the  Companies. 
More  specifically.  MLLIC  and  MLNY 
feel  that  streamlining  the  number  of 
nonproprietary  fund  families  available 
through  the  Variable  Contracts  and 
altering  the  available  portfolios  will 
simplif\'  the  administration  of  the 
Variable  Contracts,  particularly  with 
regard  to  communications  with  the  fund 
families  and  the  preparation  of  various 
reports  and  disclosure  documents.  This 
streamlining  will  allow  them  to  enhance 
their  communication  efforts  to  Variable 
Contract  owners  and  sales 
representatives  regarding  the  available 
portfolios,  and  may  provide  for  more 
enhanced  and  timely  reporting  to 
MLLIC  and  MLNY  from  fund  families 
and  therefore  from  MLLIC  and  MLNY  to 
Variable  Contract  owners.  Furthermore, 
reducing  the  number  of  nonproprietary 
fund  families  also  will  provide  MLLIC 
and  MLNY  with  more  control  over  fund 
changes  that  affect  their  Variable 
Contracts,  allowing  for  appropriate  long- 
term  strategic  planning. 

22.  During  this  continuing  evaluation 
of  the  available  investment  options, 
MLLIC  and  MLNY  also  have  engaged  in 
a  thorough  review  of  the  quality  of  all 
of  the  investment  options  offered  under 
the  Variable  Contracts.  This  due 
diligence  review  involved  an  evaluation 
of  the  investment  performance,  the 
investment  process,  and  the  investment 
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teams  responsible  for  the  management 
of  the  Substituted  Portfolios.  Ultimately. 
MLLIC  and  MLN'Y  concluded  that  the 
Substituted  Portfolios  offered  under  the 
Variable  Contracts  warrant  replacement 
and  that  it  would  be  preferable  to  make 
alternative  investment  options  available 
to  both  current  and  future  Variable 
Contract  owners.  Consequently.  MLLIC 
and  MLNY  identified  certain  investment 
options  (i.e..  the  Replacement 
Portfolios)  that  MLLIC  and  MLNY  feel 
would  be  more  competitive  and  more 
attractive  to  V^aiiable  Contract  owners. 
In  fact,  under  certain  of  the  Variable 
Contracts  (where  administrativelv 
feasible).  MLLIC  and  MLNY  closed  the 
subaccounts  investing  in  the  Substituted 
Portfolios  to  the  allocation  of  premium 
and  contract  value  on  May  1.  2003.  and 
simultaneously  added  new  in\estment 
options  that  invest  in  the  Replacement 
Portfolios. 

23.  MLLIC  and  MLNY  also  feel  that 
these  options  would  better  promote 
their  goals  of  increasing  administrative 
efficiency  of.  and  control  over,  their 
Variable  Contracts  if  they  were  a  part  of 
their  affiliated  fund  families.  For 
example,  one  of  the  proposed 
Substitutions  involves  the  Roszel/ 
Delaware  Trend  Portfolio,  which  is 
modeled  on  one  of  its  corresponding 
Substituted  Portfolios,  the  Delaware  VIP 
Trend  Series;  this  Replacement  Portfolio 
also  shares  an  identical  investment 
objective  and  substantially  similar 
policies,  restrictions,  and  risks  as  this 
Substituted  Portfolio.  In  addition,  as  the 
Replacement  Portfolios  operate 
pursuant  to  the  Manager  of  Managers 
Order,  the  Substitutions  would  provide 
protection  to  Variable  Contract  owners 
by  giving  Roszel  Advisors  the  agility 
and  flexibility  to  change  the  subadvisers 
of  the  Replacement  Portfolios  should 
such  a  change  become  warranted  or 
advisable. 

24.  MLLIC  and  MLNY  will  effect  the 
Substitutions  as  soon  as  practicable 
following  the  issuance  of  the  requested 
order  as  follows.  As  of  the  effective  date 
of  the  Substitutions  ("Effective  Date"), 
each  Separate  Account  will  redeem 
shares  of  the  applicable  Substituted 
Portfolios  in-kind.  The  proceeds  of  such 
redemptions  will  then  be  used  to 
purchase  shares  of  the  corresponding 
Replacement  Portfolios,  with  each 
subaccount  of  the  applicable  Separate 
Account  investing  the  proceeds  of  its 
redemption  from  the  Substituted 
Portfolios  in  the  applicable  Replacement 
Portfolios.  Following  these  transactions, 
certain  Separate  Accounts  may  have  two 
subaccounts  holding  shares  of  the 
Replacement  Portfolios.  Each  Separate 
Account  will  combine  the  two 
subaccounts  holding  shares  of  each 


Replacement  Portfolio  by  transferring 
shares  on  the  same  date  from  one  of  the 
subaccounts  holding  shares  of  the 
Replacemnit  Portfolio  to  the  other 
subaccount  holding  shares  of  the 
Replacement  Portfolio.  The  net  effect  of 
the  Substitutions  will  be  to  eliminate 
the  subaccount  in  each  Separate 
Account  relating  to  the  Substituted 
Portfolios. 

25,  Redemption  requests  and 
purchase  orders  will  be  placed 
simultaneously  so  that  contract  values 
will  remain  fully  invested  at  all  times. 
All  redemptions  of  shares  of  the 
Substituted  Portfolios  and  purchases  of 
shares  of  the  Replacement  Portfolios 
will  be  effected  in  accordance  with  Rule 
22C-1  of  the  1940  Act. 

26.  The  Substitutions  will  take  place 
at  relative  net  asset  value  with  no 
change  in  the  amount  of  anv  Variable 
Contract  owner's  contract  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investme.its  in  any  of  the 
subaccounts.  Variable  Contract  owners 
will  not  incur  any  additional  fees  or 
charges  as  a  result  of  the  Substitutions, 
nor  will  their  rights  or  MLLIC's  and 
MLNY's  obligations  under  the  Variable 
Contracts  be  altered  in  any  way 
(although  Variable  Contract  owners  will 
lose  their  right  to  vote  on  whether  the 
MLIG  Trust  and  Roszel  Advisors  mav 
enter  into  and  materially  amend 
investment  subadvisory  agreements 
relating  to  the  Replacement  Portfolios, 
pursuant  to  the  Manager  of  Managers 
Order  described  above).  All  expenses 
incurred  in  connection  with  the 
Substitutions,  including  legal, 
accounting,  transactional,  and  other  fees 
and  expenses,  including  brokerage 
commissions,  will  be  paid  by  MLLIC  or 
MLNY.  In  addition,  the  Substitutions 
will  not  impose  any  tax  liability  on 
Variable  Contract  owners.  The 
Substitutions  will  not  cause  the  Variable 
Contract  fees  and  charges  currently  paid 
by  existing  Variable  Contract  owners  to 
be  greater  after  the  Substitutions  than 
before  the  Substitutions.  Neither  MLLIC 
nor  MLNY  will  exercise  any  right  it  mav 
have  under  the  Variable  Contracts  to 
impose  restrictions  on  transfers  under 
the  Variable  Contracts  for  a  period  of  at 
least  thirty  days  following  the 
Substitutions.  To  the  extent  that  the 
total  operating  expenses  of  either  of  the 
Replacement  Portfolios  (taking  into 
account  any  expense  waiver  or 
reimbursement),  for  each  fiscal  quarter 
during  the  twenty-four  months 
following  the  Substitutions,  exceed  on 
an  annualized  basis  the  net  expense 
level  of  the  corresponding  Substituted 
Portfolio  for  the  fiscal  year  ended 
December  31,  2002.  MLlIC  and  MLNY 
will,  for  each  Variable  Contract 


outstanding  on  the  date  of  the 
Substitutions,  make  a  corresponding 
reduction  in  Separate  Account  expenses 
on  the  last  day  of  such  fiscal  quarter, 
such  that  the  amount  of  the 
Replacement  Portfolio's  net  expenses, 
together  with  those  of  the  corresponding 
Separate  Account  will,  on  an 
annualized  basis,  be  no  greater  than  the 
sum  of  the  net  expenses  of  the 
corresponding  Substituted  Portfolio  and 
the  expenses  of  the  Separate  Account 
for  the  2002  fiscal  year.  In  addition,  for 
twenty-four  months  following  the 
Substitutions,  MLLIC  and  MLNY  will 
not  increase  asset-based  fees  or  charges 
for  Variable  Contracts  outstanding  on 
the  day  of  the  Substitutions.  Thereafter, 
expenses  of  the  Replacement  Portfolios 
will  vary  from  year  to  year  and  mav 
exceed  those  of  their  corresponding 
Substituted  Portfolios.  The  procedures 
to  be  implemented  are  sufficient  to 
assure  that  each  Variable  Contract 
owner's  cash  values  immediately  after 
the  Substitutions  shall  be  equal  to  the 
cash  value  immediately  before  the 
Substitutions,  and  that  the  Substitutions 
will  not  affect  the  value  of  the  interests 
of  those  owners  of  other  MLLIC  and 
MLNY  variable  contracts  (other  than  the 
Variable  Contracts)  who  currently  have 
contract  value  allocated  to  any  of  the 
portfolios  of  the  AllianceBemstein 
Fund,  the  Delaware  Trust,  the  MFS 
Trust,  or  the  MLIG  Trust. 

27.  Variable  Contract  owners  have 
been  notified  of  the  Application  by 
means  of  a  supplement  to  the 
prospectus  for  each  of  the  Variable 
Contracts  that  discloses  that  the 
Applicants  have  filed  the  Application 
and  seek  approval  for  the  Substitutions 
("Pre-Substitution  Notice").  The  Pre- 
Substitution  Notice  set  forth  the 
anticipated  Effective  Date  and  advised 
Variable  Contract  owners  that  contract 
values  attributable  to  investments  in  the 
Substituted  Portfolios  will  be 
transferred  to  the  Replacement 
Portfolios,  without  charge  (including 
sales  charges  or  surrender  charges)  and 
without  counting  toward  the  number  of 
transfers  permitted  without  charge,  on 
the  Effective  Date.  The  Pre-Substitution 
Notice  stated  that,  from  the  date  the 
initial  application  was  filed  with  the 
Commission  through  the  date  thirty  (30) 
days  after  the  Substitutions,  Variable 
Contract  owners  may  make  one  transfer 
of  contract  value  from  the  subaccounts 
investing  in  the  Substituted  Portfolios 
(before  the  Substitutions)  or  the 
Replacement  Portfolios  (after  the 
Substitutions)  to  any  other  subaccount 
without  charge  (including  sales  charges 
or  surrender  charges)  and  without  that 
transfer  counting  toward  the  number 
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permitted  without  charge  under  the 
Vdfiable  Contract. 

28.  In  addition.  MLLIC  will  solicit 
approval  of  the  proposed  Substitutions 
from  MLLIC  Variable  Contract  owners 
and  MLNY  will  solicit  approval  of  the 
proposed  Substitutions  from  MLNY 
Variable  Contract  owners.  Such 
approval  will  be  sought  from  the  owners 
of  First  Generation  MLLIC  VLI 
Contracts,  Second  Generation  MLLIC 
VLI  Contracts.  MLLIC  Annuity 
Contracts,  First  Generation  mLNY  VLI 
Contracts.  Second  Generation  MLNY 
VLI  Contracts,  and  MLNY  Annuity 
Contracts,  each  voting  as  a  separate 
group.  This  solicitation  will  make  clear 
that  approval  of  the  proposed 
Substitutions  signifies  approval  of  the 
Replacement  Portfolios'  reliance  on  the 
Manager  of  Managers  Order  described 
above.  If  MLLIC  and  MLNY  do  not 
receive  approval  for  the  Substitutions 
(and  in  effect,  the  Replacement 
Portfolios'  reliance  on  the  Manager  of 
Managers  Order)  for  all  groups  of 
Contracts,  MLLIC  and  MLNY  may 
decide  to  effect  the  Substitutions  only 
for  some  or  all  of  those  groups  whose 
owners  approve  them.  Similarly,  if 
MLLIC  and  MLNY  do  not  receive 
approval  for  all  of  the  Substitutions. 
MLLIC  and  MLNY  may  decide  to  effect 
onlv  those  Substitutions  that  were 
approved  by  Variable  Contract  owners. 
Neither  MLLIC  nor  MLNY  will  effect 
anv  proposed  Substitution  for  any  group 
of  Contracts  that  has  not  approved  that 
Substitution.  Approval  will  be  obtained 
by  the  affirmative  vote  of  the  lesser  of; 
(i)  A  majoritv  of  the  outstanding 
interests  in  each  applicable  subaccount 
investing  in  the  relevant  Substituted 
Portfolio  (measured  by  the  dollar  value 
of  accumulation  units),  or  (2)  67%  of 
such  outstanding  interests  voted,  if 
votes  received  represent  a  majority  of 
such  interests.  MLLIC  and  MLNY  will 
solicit  approval  of  Variable  Contract 
owners  bv  sending  them  written  voting 
forms  accompanied  by  a  voting 
information  statement  and  other 
disclosure  documents  in  a  manner 
generally  consistent  with  applicable 
requirements  of  Regulation  14A  under 
the  1934  Act  (collectively,  "voting 
materials").  In  particular,  the  relevant 
information  statement  will  disclose,  in 
substance,  the  information  required  by 
applicable  items  of  Form  N'-14.  Any 
beneficial  financial  interest  that  MLLIC 
or  MLNY  may  have  in  any  of  the 
Separate  Accounts  is  immaterial  in 
relation  to  the  interests  of  Variable 
C(mtract  owners  and  neither  MLLIC  nor 
MLNY  will  cast  any  votes.  Pursuant  to 
Rule  20a-l  under  the  1940  Act,  the 
voting  materials  have  been  filed  with 


the  Commission  as  proxy  materials. 
Applicants  anticipate  that  voting 
materials  will  be  sent  to  Variable 
Contract  owners  on  October  10,  2003. 
Unless  extended  by  either  MLLIC  or 
MLNY,  votes  must  be  received  by 
November  7.  2003  to  be  counted. 

29.  All  Variable  Contract  owners  will 
have  received  a  copy  of  the  most  recent 
Replacement  Portfolio  prospectuses 
prior  to  the  Substitutions. 

30.  Finally,  within  five  (5)  days  after 
the  Substitutions,  Variable  Contract 
owners  will  be  notified,  by  means  of  a 
supplement  to  the  prospectus  for  each 
of  the  Variable  Contracts,  that  the 
Substitutions  were  carried  out  ("Post- 
Substitution  Notice").  The  Post- 
Substitution  Notice  will  restate  the 
information  set  forth  in  the  Pre- 
Substitution  Notice  (e.g.,  advising 
Variable  Contract  owners  of  the  "free" 
transfer  right). 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  1940  Act 
prohibits  any  depositor  or  trustee  of  a 
unit  investment  trust  that  invests 
exclusively  in  the  securities  of  a  single 
issuer  from  substituting  the  securities  of 
another  issuer  without  the  approval  of 
the  Commission.  Section  26(c)  provides 
that  such  approval  shall  be  granted  by 
order  of  the  Commission,  if  the  evidence 
establishes  that  the  substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  1940 
Act. 

2.  Section  26(c)  was  intended  to 
provide  for  Commission  scrutiny  of 
proposed  substitutions  which  could,  in 
effect,  force  shareholders  dissatisfied 
with  the  substitute  security  to  redeem 
their  shares,  thereby  possibly  incurring 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
proceeds  of  redemption,  or  both.  The 
section  was  designed  to  forestall  the 
ability  of  a  depositor  to  present  holders 
of  interest  in  a  unit  investment  trust 
with  situations  in  which  a  holder's  only 
choice  would  be  to  continue  an 
investment  in  an  unsuitable  underlying 
security,  or  to  elect  a  costly  and,  in 
effect,  forced  redemption.  The 
Applicants  submit  that  the  Substitutions 
meet  the  standards  set  forth  in  Section 
26(c)  and  that,  if  implemented,  the 
Substitutions  would  not  raise  any  of  the 
aforementioned  concerns  that  Congress 
intended  to  address  when  the  1940  Act 
was  amended  to  include  this  provision. 
In  addition,  the  Applicants  submit  that 
the  proposed  Substitutions  meet  the 
standards  that  the  Commission  and  its 
Staff  have  applied  to  substitutions  that 
have  been  approved  in  the  past. 


3.  The  replacement  of  the  Substituted 
Portfolios  with  the  Replacement 
Portfolios  is  consistent  with  the 
protection  of  Variable  Contract  owners 
and  the  purposes  fairly  intended  by  the 
policv  and  provisions  of  the  1940  Act 
and,  thus,  meets  the  standards  necessary 
to  support  an  order  pursuant  to  Section 
26(c)  of  the  1940  Act.  The  Substitutions 
will  provide  Variable  Contract  owners 
with  comparable  investment  vehicles. 

4.  Although  not  always  identical,  the 
investment  objectives,  policies,  and 
strategies  of  the  Replacement  Portfolios 
are  comparable  to  those  of  their 
respective  Substituted  Portfolios. 

5.  In  each  proposed  Substitution,  the 
types  of  investment  advisory  and 
administrative  services  provided  to  the 
Replacement  Portfolios  by  their  various 
investment  advisers  are  comparable  to 
the  types  of  investment  advisory  and 
administrative  services  provided  to  the 
Substituted  Portfolios  by  their 
respective  investment  advisers.  Variable 
Contract  owners  invested  in  the 
Delaware  VIP  Trend  Series  (one  of  the 
Substituted  Portfolios)  will  enjoy 
continuity  of  their  investment  adviser 
due  to  the  "manager  of  managers" 
approach  employed  by  Roszel  Advisors, 
the  investment  adviser  to  the 
corresponding  Replacement  Portfolio. 
The  Replacement  Portfolio  will  be 
managed  overall  by  Roszel  Advisors,  but 
much  of  the  day-to-day  management 
activity  will  be  handled  by  the 
subadviser,  DMC,  the  investment 
adviser  currently  managing  the 
Delaware  VIP  Trend  Series.  While 
Variable  Contract  owners  invested  in 
the  AlIianceBernstein  Quasar  Portfolio, 
whose  investment  adviser  is  currently 
Alliance,  would  be  managed  by  a  new 
investment  adviser  and  a  new 
subadviser,  as  stated  above,  the  types  of 
investment  advisory  and  administrative 
services  provided  after  the  Substitution 
will  be  comparable  to  those  received 
before  the  Substitution.  Similarly,  the 
same  will  be  true  of  the  Substitution  of 
shares  of  the  Roszel/PIMCO  CCM 
r.apital  Appreciation  Portfolio  (the 
Replacement  Portfolio),  whose 
investment  adviser  will  be  Roszel 
Advisors  and  whose  subadvisers  will  be 
PIMCO  and  Cadence,  for  shares  of  the 
MFS  Research  Series  and  MFS  Investors 
Trust  Series,  whose  investment  adviser 
is  MFS.  ■ 

6.  Although  the  Delaware  VIP  Trend 
Series'  advisory  fee  and  total  operating 
expenses  are  lower  than  those  of  the 
Roszel/Delaware  Trend  Portfolio  (before 
any  waivers  and  reimbursements),  the 
AlIianceBernstein  Quasar  Portfolio's 
advisory  fee  and  total  operating 
expenses  are  higher  than  those  of  the 
Roszel/Delaware  Trend  Portfolio  (before 


Federal  Register /Vol    68,  No.  208 'Tuesday.  October  28.  2003 'Notices 


any  waivers  and  reimbursements). 
Moreover,  the  proposed  Substitutions 
will  be  effected  only  with  the  approval 
of  Variable  Contract  owners.  Finally, 
MLLIC  and  MLNY  will  agree  that,  for 
two  years  from  the  date  of  the 
Substitutions,  they  will  reduce  Separate 
Account  expenses  to  the  extent  the 
annualized  expenses  for  either 
Replacement  Portfolio  for  any  fiscal 
quarter  exceed  the  2002  net  expense 
level  of  its  corresponding  Substituted 
Portfolio.  Similarly,  although  the 
advisory  fee  and  total  operating 
expenses  of  the  MFS  Research  Series 
and  the  MFS  Investors  Trust  Series  are 
lower  than  those  of  the  Roszel/PIMCO 
CCM  Capital  Appreciation  Portfolio 
(before  any  waivers  and 
reimbursements).  MLLIC  and  MLNY 
will  effect  the  proposed  Substitutions 
only  if  Variable  Contract  owner 
approval  is  received.  And,  MLLIC  and 
MLNY  will  agree  that,  for  two  years 
from  the  date  of  the  Substitutions,  they 
will  reduce  Separate  Account  expenses 
to  the  extent  the  annualized  expenses 
for  either  Replacement  Pcjrtfolio  for  anv 
fiscal  quarter  exceed  the  2002  net 
expense  level  of  its  corresponding 
Substituted  Portfolio. 

7.  Although  not  always  identical,  the 
investment  lisks  of  the  Replacement 
Portfolios  are  comparable  to  those  of 
their  respective  Substituted  Portfolios. 

8.  The  Section  17(b)  Applicants  also 
request  that  the  Commission  issue  an 
order  pursuant  to  Section  17(b)  of  the 
1940  Act  exempting  them  from  Section 
17(a)  of  the  1940  Act  to  the  extent 
necessary  to  permit  MLLIC  and  MLNY 
to  carry  out  the  Substitutions  by 
redeeming  shares  issued  by 
AllianceBernstein  Fund,  Delaware 
Trust,  and  MFS  Trust  in-kind  and  using 
the  distributed  securities  to  purchase 
shares  issued  by  MLIG  Trust. 

9.  Section  17(a)(1)  and  (a)(2)  of  the 
1940  Act  generally  prohibit  any 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company 
and  from  purchasing  any  security  or 
other  property  from  such  registered 
investment  company.  MLLIC  and  MLNY 
anticipate  that  the  Substitutions  will  be 
done  (in  whole  or  in  part)  bv  redeeming 
shares  of  the  Substituted  Portfolios  in- 
kind  rather  than  in  cash  and  then  using 
those  assets  to  purchase  shares  of  the 
Replacement  Portfolios.  Redemptions 
and  purchases  in-kind  involve  the 
purchase  of  property  from  a  registered 
investment  company  and  the  sale  of 
property  to  a  registered  investment 
company  by  MLLIC,  MLNY.  and  the 
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MLIG  Trust,  each  arguably  an  affiliated 
person  of  those  investment  companies. 

10.  Pursuant  to  Section  17(a)(1)  of  the 
1940  Act.  the  Section  17fb)  Applicants 
may  be  considered  affiliates  of  one  or 
more  of  the  funds  involved  in  the 
Substitutions,  based  upon  the  definition 
of  "affiliated  person"  under  Section 
2(a)(3)  of  the  1940  Act.  Because  the 
Substitutions  may  be  effected,  in  whole 
or  in  part,  by  means  of  in-kind 
redemptions  and  subsequent  purchases 
of  shares,  and  also  by  means  of  in-kind 
transactions,  the  Substitutions  may  be 
deemed  to  involve  one  or  more 
purchases  or  sales  of  securities  or 
property  between  affiliates. 

11.  Any  in-kind  redemptions  and 
purchases  for  purposes  of  the 
Substitutions  will  be  effected  in  a 
manner  consistent  with  the  investment 
objectives  and  policies  of  the 
Substituted  Portfolios  and  the 
Replacement  Portfolios.  Subject  to  the 
oversight  of  Roszel  Advisors,  DMC  will 
review  the  securities  holdings  of  the 
AllianceBernstein  Quasar  Portfolio  and 
the  Delaware  \^IP  Trend  Series,  and 
PIMCO  and  Cadence  will  review  the 
securities  holdings  of  the  MFS  Research 
Series  and  the  MFS  Investors  Trust 
Series,  and  determine  which  of  these 
Substituted  Portfolio  holdings  would  be 
suitable  investments  for  the  Roszel/ 
Delaware  Trend  Portfolio  and  the 
Roszel/PIMCO  CCM  Capital 
Appreciation  Portfolio,  respectively,  in 
the  overall  context  of  the  Replacement 
Portfolios'  investment  objectives  and 
policies  and  consistent  with  their 
management  of  the  Replacement 
Portfolios.  The  Section  17(b)  Applicants 
state  that  securities  to  be  paid  out  as 
redemption  proceeds  and  subsequently 
contributed  to  the  Replacement 
Portfolios  to  effect  the  contemplated  in- 
kind  purchases  of  shares  will  be  valued 
based  on  the  normal  valuation 
procedures  of  the  redeeming  and 
purchasing  portfolios.  The  redeeming 
and  purchasing  values  will  be  the  same. 
Consistent  with  Rule  17a-7(d)  under  the 
1940  Act,  no  brokerage  commissions, 
fees,  or  other  remuneration  will  be  paid 
in  connection  with  the  in-kind 
transactions.  If  Roszel  Advisors  declines 
to  accept  particular  portfolio  securities 
of  any  of  the  Substituted  Portfolios  for 
purchase  in-kind  of  shares  of  any  of  the 
Replacement  Portfolios,  those  positions 
will  be  liquidated  by  the  applicable 
Substituted  Portfolio  and  shares  of  the 
corresponding  Replacement  Portfolio 
will  be  purchased  with  cash. 

12.  Section  17fb)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 


evidence  establishes  that:  (1)  The  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (2)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  records  filed  under  the 
1940  Act;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

13.  The  Section  17fb)  Applicants 
submit  that  the  terms  of  the 
Substitutions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  Section  17(b) 
Applicants  also  submit  that  the 
Substitutions  are  consistent  with  the 
policies  of  AllianceBernstein  Fund, 
Delaware  Trust,  MFS  Trust,  and  MLIG 
Trust,  and  their  portfolios,  as  recited  in 
the  current  registration  statements  and 
reports  filed  by  each  under  the  1940 
Act.  Finally,  the  Section  17(b) 
Applicants  submit  that  the  proposed 
Substitutions  are  consistent  with  the 
general  purposes  of  the  1940  Act. 

.\pplicants"  Conditions 

For  purposes  of  the  approval  sought 
pursuant  to  Section  26(c)  of  the  1940 
Act,  the  Substitutions  described  in  the 
Application  will  not  be  completed 
unless  all  of  the  following  conditions 
are  met. 

1.  The  Commission  shall  have  issued 
an  order  (i)  approving  the  Substitutions 
under  Section  26(c)  of  the  1940  Act  as 
necessary  to  carry  out  the  transactions 
described  in  the  Application;  and  (ii) 
exempting  any  in-kind  redemptions  and 
purchases  from  the  provisions  of 
Section  17(a)  of  the  1940  Act  as 
necessary  to  carr}'  out  the  transactions 
described  in  the  Application. 

2.  Each  Variable  Contract  owner  will 
have  been  sent  (i)  prior  to  the  Effective 
Date,  a  copy  of  the  effective  prospectus 
relating  to  the  relevant  Replacement 
Portfolio,  (ii)  prior  to  the  Effective  Date, 
a  Pre-Substitution  Notice  describing  the 
terms  of  the  Substitutions  and  the  rights 
of  the  Variable  Contract  owners  in 
connection  with  the  Substitutions,  and 
(iii)  a  Post-Substitution  Notice  within 
five  days  after  the  Substitutions 
informing  them  that  the  Substitutions 
were  carried  out  and  restating  the 
information  set  forth  in  the  Pre- 
Substitution  Notice. 

3.  MLLIC  and  MLNY  shall  have 
satisfied  themselves  that  (i)  the  Variable 
Contracts  allow  the  substitution  of 
portfolios  in  the  manner  contemplated 
by  the  Substitutions  and  related 
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transactions  described  herein,  (ii)  the 
transactions  can  be  consummated  as 
described  in  the  AppHcation  under 
applicable  insurance  laws,  and 

(iii)  that  any  applicable  regulatory 
requirements  in  each  jurisdiction  where 
the  Variable  Contracts  are  qualified  for 
sale  have  been  complied  with  to  the 
extent  necessary-  to  complete  the 
transaction. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Dor.  03-27088  Filed  10-27-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48668;  File  No.  SR-BSE- 
2003-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc.  To 
Amend  Its  Listed  Securities 
Requirements  Relating  to  the 
Mandatory  Establishment  of 
Independent  Audit  Committees  for  All 
Listed  Issuers 

Oitober  21,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
('"Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  16, 
2003,  the  Boston  Stock  Exchange.  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
bv  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  new 
requirements  concerning  audit 
ctmimittees  to  its  Listed  Securities 
Requirements  in  Chapter  XXVII  of  the 
Rules  of  the  Board  of  Governors  of  the 
BSE  (•  BSE  Rules").  The  Exchange  states 
that  the  proposed  rule  change  will 
address  the  requirements  of  Rule  lOA- 
3  under  the  Act  relating  to  th»- 
mandatorv  establishment  of 
independent  audit  committees  for  all 
listed  issuers. '  The  text  uf  the  proposed 


■  13  Li.SC.  78s(b)(l). 
2  17CF'R240.19b-^. 
M7CFR240.10A-3. 


rule  change  is  below.  Text  in  italics 
indicates  material  to  be  added. 


Chapter  XXVTI 

Listed  Securities — Requirements 

Sec.  1-9.     No  change. 
Sec.  10.  Corporate  Governance 

A.  Audit  Committees:  All  issuers  with 
securities  listed  on  the  Boston  Stock 
Exchange  will  be  required  to  establish 
an  independent  audit  committee  that 
shall  be  defined  as:  "An  independent 
committee  (or  equivalent  body) 
established  by  and  amongst  the  board  of 
directors  of  an  issuer  for  the  purpose  of 
overseeing  the  accounting  and  financial 
reporting  processes  of  the  Company  and 
audits  of  the  financial  statements  of  the 
Company:  and  if  no  such  body  exists 
with  respect  to  the  Company,  the  entire 
board  of  directors."  All  issuers  with 
securities  listed  on  the  Boston  Stock 
Exchange  shall  comply  with  the 
following  rules: 

1.  Required  Standards  for  Audit 
Committee  Pursuant  to  SEC  Rule  lOA- 
3: 

(a)  Pursuant  to  section  lOA(m)  of  the 
Act  (15  U.S.C.  78j-l(mjj  and  section  3 
of  the  Sarbanes-Oxley  Act  of  2002  (15 
U.S.C.  7202): 

(1)  National  securities  exchanges.  The 
rules  of  each  national  securities 
exchange  registered  pursuant  to  section 
6  of  the  Ad  (15  U.S.C.  78f)  must,  in 
accordance  with  the  provisions  of  this 
section,  prohibit  the  initial  or  continued 
listing  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  (b)  or  (c)  of  this  section. 

(2j  National  securities  associations. 
The  rules  of  each  national  securities 
association  registered  pursuant  to 
section  15A  of  the  Act  (15  U.S.C.  78o- 
3)  must,  in  accordance  with  the 
provisions  of  this  section,  prohibit  the 
initial  or  continued  listing  in  an 
automated  inter-dealer  quotation 
system  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  (b)  or  (c)  of  this  section. 

(3)  Opportunity  to  cure  defects.  The 
rules  required  by  paragraphs  (a)(1)  and 
(a  1(2)  of  this  section  must  provide  for 
appropriate  procedures  for  a  listed 
issuer  to  have  an  opportunity  to  cure 
anv  defects  that  would  he  the  basis  for 
a  prohibition  under  paragraph  (a)  of 
this  section,  before  the  imposition  of 
such  prohibition.  Such  rules  also  may 
provide  that  if  a  member  of  an  audit 
committee  ceases  to  be  independent  in 
accordance  with  the  requirements  of 
this  section  for  reasons  outside  the 


member's  reasonable  control,  that 
person,  with  notice  by  the  issuer  to  the 
applicable  national  securities  exchange 
or  national  securities  association,  may 
remain  an  audit  committee  member  of 
the  listed  issuer  until  the  earlier  of  the 
next  annual  shareholders  meeting  of  the 
listed  issuer  or  one  vear  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 

(4)  Notification  of  noncompliance. 
The  rules  required  by  paragraphs  (a)(1) 
and  (a)(2l  of  this  section  must  include 
a  requirement  that  a  listed  issuer  must 
notify  the  applicable  national  securities 
exchange  or  national  securities 
association  promptly  after  an  executive 
officer  of  the  listed  issuer  becomes 
aware  of  any  material  noncompliance 
by  the  listed  issuer  with  the 
requirements  of  this  section. 

(51  Implementation. 

(i)  The  rules  of  each  national 
securities  exchange  or  national 
securities  association  meeting  the 
requirements  of  this  section  must  be 
operative,  and  listed  issuers  must  be  in 
compliance  with  those  rules,  by  the 
following  dates: 

(A)  lulv  31.  2005  for  foreign  private 
issuers  and  small  business  issuers  (as 
defined  in  §240.12b-2]:  and 

(B)  For  all  other  listed  issuers,  the 
earlier  of  the  listed  issuer's  first  annual 
shareholders  meeting  after  January  15, 
2004.  or  October  31.  2004. 

(ii)  Each  national  securities  exchange 
and  national  securities  association  must 
provide  to  the  Commission,  no  later 
than  lulv  15,  2003.  proposed  rules  or 
rule  amendments  that  comply  with  this 
section. 

(iii)  Each  national  securities  exchange 
and  national  securities  association  must 
have  final  rules  or  rule  amendments 
that  comply  with  this  section  approved 
by  the  Commission  no  later  than 
December  1.  2003. 

(bj  Required  standards. 

(1)  Independence. 

(i)  Each  member  of  the  audit 
committee  must  be  a  member  of  the 
board  of  directors  of  the  listed  issuer, 
and  must  otherwise  be  independent; 
provided  that,  where  a  listed  issuer  is 
one  of  two  dual  holding  companies, 
those  companies  may  designate  one 
audit  committee  for  both  companies  so 
long  as  each  member  of  the  audit 
committee  is  a  member  of  the  board  of 
directors  of  at  least  one  of  such  dual 
holding  companies. 

(ii)  Independence  requirements  for 
non-investment  company  issuers.  In 
order  to  be  considered  to  be 
independent  for  purposes  of  this 
paragraph  (b)(ll.  a  member  of  an  audit 
committee  of  a  listed  issuer  that  is  not 
an  investment  company  may  not.  other 
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than  in  his  or  her  capacity  as  a  memhpr 
of  the  audit  committee,  the  board  of 
directors,  or  any  other  hoard  committee: 

I  A)  Accept  directly  or  indirectly  any 
consulting,  advison,-.  or  other 
compensator,'  fee  from  the  issuer  or  any 
subsidiary'  thereof,  provided  that,  unless 
the  rules  of  the  national  securities 
exchange  or  national  securities 
association  provide  otherwise, 
compensators'  fees  do  not  include  the 
receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
I  including  deferred  compensation)  for 
prior  service  with  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
ser\'ice]:  or 

(B)  Be  an  affiliated  person  of  the 
issuer  or  any  subsidiary  thereof. 

(Hi)  Independence  requirements  for 
investment  companv  issuers.  In  order  to 
be  considered  to  be  independent  for 
purposes  of  this  paragraph  (bj(l),  a 
member  of  an  audit  committee  of  a 
listed  issuer  that  is  an  investment 
company  may  not.  other  than  in  his  or 
her  capacity  as  a  member  of  the  audit 
committee,  the  board  of  directors,  or 
any  other  board  committee: 

!aj  Accept  directly  or  indirectly  any 
consulting,  advisory,  or  other 
compensatory  fee  from,  the  issuer  or  any 
subsidian,-  thereof,  provided  that,  unless 
the  rules  of  the  national  securities 
exchange  or  national  securities 
association  provide  otherwise, 
compensaton,-  fees  do  not  include  the 
receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  with  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
serxicel:  or 

IB)  Be  an   interested  person"  of  the 
issuer  as  defined  in  section  2(a)(19)  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-2lal(19)f. 

(iv)  Exemptions  from  the 
independence  requirements. 

(Al  For  an  issuer  listing  securities 
pursuant  to  a  registration  statement 
under  section  12  of  the  Act  (15  U.S.C. 
78lj,  or  for  an  issuer  that  has  a 
registration  statement  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  covering  an  initial  public  offering 
of  securities  to  be  listed  by  the  issuer, 
where  in  each  case  the  listed  issuer  was 
not.  immediately  prior  to  the  effective 
date  of  such  registration  statement, 
required  to  file  reports  with  the 
Commission  pursuant  to  section  13(a)  or 
15(d)  of  the  Act  (15  U.S.C.  78m(al  or 
78o(d)): 

(1)  All  but  one  of  the  members  of  the 
listed  issuer's  audit  committee  may  be 
exempt  from  the  independence 


requirements  of  paragraph  lbl(l)(ii)  o) 
this  section  for  90  days  from  the  date  of 
effectiveness  of  such  registration 
statement;  and 

(2)  A  minority  of  the  members  of  the 
listed  issuer's  audit  committee  may  be 
exempt  from  the  independence 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section  for  one  year  from  the  date 
of  effectiveness  of  such  registration 
statement. 

(B)  An  audit  committee  member  that 
sits  on  the  board  of  directors  of  a  listed 
issuer  and  an  affiliate  of  the  listed  issuer 
is  exempt  from  the  requirements  of 
paragraph  (b)(l  )(ii)(B)  of  this  section  if 
the  member,  except  for  being  a  director 
on  each  such  board  of  directors, 
otherwise  meets  the  independence 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section  for  each  such  entity, 
including  the  receipt  of  only  ordinary- 
course  compensation  for  serving  as  a 
member  of  the  board  of  directors,  audit 
committee  or  any  other  board 
committee  of  each  such  entity. 

(C)  An  employee  of  a  foreign  private 
issuer  who  is  not  an  executive  officer  of 
the  foreign  private  issuer  is  exempt  from 
the  requirements  of  paragraph  (b)(l)(ii) 
of  this  section  if  the  employee  is  elected 
or  named  to  the  board  of  directors  or 
audit  committee  of  the  foreign  private 
issuer  pursuant  to  the  issuer's  governing 
law  or  documents,  an  employee 
collective  bargaining  or  similar 
agreement  or  other  home  country  legal 
or  listing  requirements. 

(D)  An  audit  committee  member  of  a 
foreign  private  issuer  may  be  exempt 
from  the  requirements  of  paragraph 
(b)(l)(ii)(B)  of  this  section  if  that 
member  meets  the  following 
requirements: 

(1)  The  member  is  an  affiliate  of  the 
foreign  private  issuer  or  a  representative 
of  such  an  affiliate; 

(2)  The  member  has  only  observer 
status  on,  and  is  not  a  voting  member 
or  the  chair  of,  the  audit  committee;  and 

(3)  Neither  the  member  nor  the 
affiliate  is  an  executive  officer  of  the 
foreign  private  issuer. 

(El  An  audit  committee  member  of  a 
foreign  private  issuer  may  be  exempt 
from  the  requirements  of  paragraph 
(b)(l)(ii)(B)  of  this  section  if  that 
member  meets  the  following 
requirements: 

(1)  The  member  is  a  representative  or 
designee  of  a  foreign  government  or 
foreign  governmental  entity  that  is  an 
affiliate  of  the  foreign  private  issuer; 
and 

(2)  The  member  is  not  an  executive 
officer  of  the  foreign  private  issuer. 

(F)  In  addition  to  paragraphs 
(b)(l)(iv)(A)  through  (El  of  this  section, 
the  Commission  may  exempt  from  the 


requirements  of  paragraphs  (bj(l)(ii)  or 
(b)(ll(iii)  of  this  section  a  particular 
relationship  with  respect  to  audit 
committee  members,  as  the  Commission 
determines  appropriate  in  light  of  the 
circumstances. 

(2)  Responsibilities  relating  to 
registered  public  accounting  firms.  The 
audit  committee  of  each  listed  issuer,  in 
its  capacity  as  a  committee  of*he  board 
of  directors,  must  be  directly  responsible 
for  the  appointment,  compensation, 
retention  and  oversight  of  the  work  of 
any  registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 
reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  listed  issuer,  and  each  such 
registered  public  accounting  firm  must 
report  directly  to  the  audit  committee. 

(3)  Complaints.  Each  audit  committee 
must  establish  procedures  for: 

(i)  The  receipt,  retention,  and 
treatment  of  complaints  received  by  the 
listed  issuer  regarding  accounting, 
internal  accounting  controls,  or  auditing 
matters;  and 

(ii)  The  confidential,  anonyTnous 
submission  by  employees  of  the  listed 
issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters. 

(4)  Authority  to  engage  advisers.  Each 
audit  committee  must  have  the 
authority  to  engage  independent 
counsel  and  other  advisers,  as  it 
determines  necessary  to  carry  out  its 
duties. 

(5)  Funding.  Each  listed  issuer  must 
provide  for  appropriate  funding,  as 
determined  by  the  audit  committee,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  for  payment  of: 

(i)  Compensation  to  any  registered 
public  accounting  firm  engaged  for  the 
purpose  of  preparing  or  issuing  an  audit 
report  or  performing  other  audit,  review 
or  attest  services  for  the  listed  issuer; 

(ii)  Compensation  to  any  advisers 
employed  by  the  audit  committee  under 
paragraph  (bl(4)  of  this  section;  and 

(Hi)  Ordinary  administrative  expenses 
of  the  audit  committee  that  are 
necessary  or  appropriate  in  carrying  out 
its  duties. 

(cj  General  exemptions. 

(1 1  At  any  time  when  an  issuer  has  a 
class  of  securities  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  this  section,  the  listing 
of  other  classes  of  securities  of  the  listed 
issuer  on  a  national  securities  exchange 
or  national  securities  association  is  not 
subject  to  the  requirements  of  this 
section. 
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(2)  At  anv  time  when  an  issuer  has  a 
class  of  common  equity  sacurities  (or 
similar  securities  I  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  this  section,  the  listing 
of  classes  of  securities  of  a  direct  or 
indirect  consolidated  subsidiary  or  an  at 
least  50%  beneficially  owned  subsidiary 
of  the  issuer  (except  classes  of  equity 
securities,  other  than  non-convertible, 
non-participating  preferred  securities,  of 
such  subsidiary)  is  not  subject  to  the 
requirements  of  this  section. 

131  The  listing  of  securities  of  a  foreign 
private  issuer  is  not  subject  to  the 
requirements  of  paragraphs  (b)(1) 
through  (bJiSI  of  this  section  if  the 
foreign  pnvate  issuer  meets  the 
following  requirements: 

(i)  The  foreign  private  issuer  has  a 
board  of  auditors  (or  similar  body),  or 
has  statutorv  auditors,  established  and 
selected  pursuant  to  home  country  legal 
or  listing  provisions  expressly  requiring 
or  permitting  such  a  board  or  similar 
body: 

(ii)  The  board  or  body,  or  statutory 
auditors  is  required  under  home  country 
legal  or  listing  requirements  to  be  either: 

(A)  Separate  from  the  board  of 
directors:  or 

(B)  Composed  of  one  or  more 
members  of  the  board  of  directors  and 
one  or  more  members  that  are  not  also 
members  of  the  board  of  directors: 

(Hi)  The  board  or  body,  or  statutory 
auditors,  are  not  elected  by 
management  of  such  issuer  and  no 
executive  officer  of  the  foreign  private 
issuer  is  a  member  of  such  board  or 
body,  or  statutory  auditors: 

(iv)  Home  country  legal  or  listing 
provisions  set  forth  or  provide  for 
standards  for  the  independence  of  such 
board  or  body,  or  statutory  auditors, 
from  the  foreign  private  issuer  or  the 
management  of  such  issuer; 

(v)  Such  board  or  body,  or  statutory 
auditors,  in  accordance  with  any 
applicable  home  country  legal  or  listing 
requirements  or  the  issuer's  governing 
documents,  are  responsible^'to  the 
extent  permitted  by  law.  for  the 
appointment,  retention  and  oversight  of 
the  work  of  any  registered  public 
accounting  firm  engaged  (including,  to 
the  extent  permitted  by  law,  the 
resolution  of  disagreements  between 
management  and  the  auditor  regarding 
financial  reporting)  for  the  purpose  of 
preparing  or  issuing  an  audit  report  or 
performing  other  audit,  review  or  attest 
ser\'ices  for  the  issuer:  and 

(vi)  The  audit  committee  requirements 
of  paragraphs  (b)(3),  (bl(4)  and  (b)(5)  of 
this  section  apply  to  such  board  or 
body,  or  statutory  auditors,  to  the  extent 
permitted  by  law. 


(4)  The  listing  of  a  security  futures 
product  cleared  by  a  clearing  agency 
that  is  registered  pursuant  to  section 
17 A  of  the  Act  (15  U.S.C.  78q-l)  or  that 
is  exempt  ftom  the  registration 
requirements  of  section  17 A  pursuant  to 
paragraph  (b)(7)IAj  of  such  section  is 
not  subject  to  the  requirements  of  this 
section. 

(5)  The  listing  of  a  standardized 
option,  as  defined  in  §240.9b-l(a)(4l. 
issued  by  a  clearing  agency  that  is 
registered  pursuant  to  section  17 A  of  the 
Act  (15  U.S.C.  78q-l)  is  not  subject  to 
the  requirements  of  this  section. 

(6)  The  listing  of  securities  of  the 
following  listed  issuers  are  not  subject  to 
the  requirements  of  this  section: 

(i)  Asset-Backed  Issuers  (as  defined  in 
§240.13a-14(g]  and  §240.15d-14(g)>; 

(ii)  Unit  investment  trusts  (as  defined 
in  15  U.S.C.  80a-4(2)):  and 

(Hi)  Foreign  governments  (as  defined 
in  §240.3b~4(ajj. 

(7)  The  listing  of  securities  of  a  listed 
issuer  is  not  subject  to  the  requirements 
of  this  section  if: 

(i)  The  listed  issuer,  as  reflected  in  the 
applicable  listing  application,  is 
organized  as  a  trust  or  other 
unincorporated  association  that  does 
not  have  a  board  of  directors  or  persons 
acting  in  a  similar  capacity;  and 

(ii)  The  activities  of  the  listed  issuer 
that  is  described  in  paragraph  (c)(7)(i)  of 
this  section  are  limited  to  passively 
owning  or  holding  (as  well  as 
administering  and  distributing  amounts 
in  respect  of)  securities,  rights,  collateral 
or  other  assets  on  behalf  of  or  for  the 
benefit  of  the  holders  of  the  listed 
securities. 

(d)  Disclosure.  Any  listed  issuer 
availing  itself  of  an  exemption  from  the 
independence  standards  contained  in 
paragraph  (bj(l)(iv)  of  this  section 
(except  paragraph  (b)(l  )(iv)(Bj  of  this 
section),  the  general  exemption 
contained  in  paragraph  (c)(3)  of  this 
section  or  the  last  sentence  of  paragraph 
(a)(3)  of  this  section,  must: 

(1)  Disclose  its  reliance  on  the 
exemption  and  its  assessment  of 
whether,  and  if  so,  how,  such  reliance 
would  materially  adversely  affect  the 
ability  of  the  audit  committee  to  act 
independently  and  to  satisfy  the  other 
requirements  of  this  section  in  any 
proxy  or  information  statement  for  a 
meeting  of  shareholders  at  which 
directors  are  elected  that  is  filed  with 
the  Commission  pursuant  to  the 
requirements  of  section  14  of  the  Act  (15 
U.S.C.  78n):  and 

(2)  Disclose  the  information  specified 
in  paragraph  (d)(1)  of  this  section  in,  or 
incorporate  such  information  by 
reference  from  such  proxy  or 
information  statement  filed  with  the 


Commission  into,  its  annual  report  filed 
with  the  Commission  pursuant  to  the 
requirements  of  section  13(a)  or  15(d)  of 
the  Act  (15  U.S.C.  78m(al  or  78o(d)). 

(e)  Definitions.  Unless  the  context 
otherviise  requires,  all  terms  used  in  this 
section  have  the  same  meaning  as  in  the 
Act.  In  addition,  unless  the  context 
otherwise  requires,  the  following 
definitions  apply  for  purposes  of  this 
section: 

(l)(i)  The  term  affiliate  of,  or  a  person 
affiliated  with,  a  specified  person, 
means  a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  IS  under  common  control  with, 
the  person  specified. 

(ii)(A)  A  person  will  be  deemed  not  to 
be  in  control  of  a  specified  person  for 
purposes  of  this  section  if  the  person: 

(1)  Is  not  the  beneficial  owner,  directly 
or  indirectly,  of  more  than  10%  of  any 
class  of  voting  equity  securities  of  the 
specified  person;  and 

(2)  Is  not  an  executive  officer  of  the 
specified  person. 

(B I  Paragraph  (e)(l)(ii)(A)  of  this 
section  only  creates  a  safe  harbor 
position  that  a  person  does  not  control 
a  specified  person.  The  existence  of  the 
safe  harbor  does  not  create  a 
presumption  in  any  way  that  a  person 
exceeding  the  ownership  requirement  in 
paragraph  (e)(l)(ii)(A)(l)  of  this  section 
controls  or  is  otherwise  an  affiliate  of  a 
specified  person. 

(Hi)  The  following  will  be  deemed  to 
be  affiliates: 

(A)  An  executive  officer  of  an  affiliate; 

(B)  A  director  who  also  is  an 
employee  of  an  affiliate; 

(C)  A  general  partner  of  an  affiliate; 
and 

(D)  A  managing  member  of  an 
affiliate. 

(iv)  For  purposes  of  paragraph  (e)(l)(i) 
of  this  section,  dual  holding  companies 
will  not  be  deemed  to  be  affiliates  of  or 
persons  affiliated  with  each  other  by 
virtue  of  their  dual  holding  company 
arrangements  with  each  other,  including 
where  directors  of  one  dual  holding 
company  are  also  directors  of  the  other 
dual  holding  company,  or  where 
directors  of  one  or  both  dual  holding 
companies  are  also  directors  of  the 
businesses  jointly  controlled,  directly  or 
indirectly,  by  the  dual  holding 
companies  (and,  in  each  case,  receive 
only  ordinary-course  compensation  for 
serving  as  a  member  of  the  board  of 
directors,  audit  committee  or  any  other 
board  committee  of  the  dual  holding 
companies  or  any  entity  that  is  jointly 
controlled,  directly  or  indirectly,  by  the 
dual  holding  companies). 

(2)  In  the  case  of  foreign  private 
issuers  with  a  two-tier  board  system,  the 
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term  hoard  of  directors  means  the 
super\-isor\-  or  non-management  board. 

(3)  In  the  case  of  a  hsted  issuer  that 
is  a  limited  partnership  or  limited 
liability  company  where  such  entity 
does  not  have  a  board  of  directors  or 
equivalent  body,  the  term  board  of 
directors  means  the  board  of  directors  of 
the  managing  general  partner,  managing 
member  or  equivalent  bodv. 

141  The  term  control  I  including  the 
terms  controlling,  controlled  bv  and 
under  common  control  with)  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  bv  contract,  or 
otherwise. 

(5j  The  term  dual  holding  companies 
means  two  foreign  private  issuers  that: 

fi)  Are  organized  in  different  national 
jurisdictions: 

(ii)  Collectively  own  and  super\'ise  the 
management  of  one  or  more  businesses 
which  are  conducted  as  a  single 
economic  enterprise:  and 

(iiil  Do  not  conduct  any  business 
other  than  collectively  owning  and 
super\'ising  such  businesses  and 
activities  reasonably  incidental  thereto. 

(61  The  term  executive  officer  has  the 
meaning  set  forth  in  §240.3b-7. 

(7)  The  term  foreign  private  issuer  has 
the  meaning  set  forth  in  §  240.3h-4(cj. 

(8)  The  term  indirect  acceptance  by  a 
member  of  an  audit  committee  of  any 
consulting,  advisor}-  or  other 
compensatory  fee  includes  acceptance 
of  such  a  fee  by  a  spouse,  a  minor  child 
or  stepchild  or  a  child  or  stepchild 
sharing  a  home  with  the  member  or  by 
an  entity  in  which  such  member  is  a  ^ 
partner,  member,  an  officer  such  as  a 
managing  director  occupxing  a 
comparable  position  or  execu  five 
officer,  or  occupies  a  similar  position 
(except  limited  partners,  non-managing 
members  and  those  occupying  similar 
positions  who,  in  each  case,  have  no 
active  role  in  providing  ser\.'ices  to  the 
entityl  and  which  provides  accounting, 
consulting,  legal,  investment  banking  or 
financial  advisor}-  sen,'ices  to  the  issuer 
or  any  suhsidian.'  of  the  issuer. 

191  The  terms  listed  and  listing  refer 
to  securities  listed  on  a  national 
securities  exchange  or  listed  in  an 
automated  inter-dealer  quotation 
system  of  a  national  securities 
association  or  to  issuers  of  such 
securities.  Instructions  to  §240.10A-3. 

1.  The  requirements  in  paragraphs 
lb)(2j  through  ibllSj,  lcl(3l(vl  and 
fcl(3)fvil  of  this  section  do  not  conflict 
with,  and  do  not  affect  the  application 
of.  any  requirement  or  abilitv  under  a 
listed  issuer's  governing  law  or 
documents  or  other  home  countr}-  legal 


or  listing  provisions  that  requires  or 
permits  shareholders  to  ultimately  vote 
on,  approve  or  ratify  such  requirements. 
The  requirements  instead  relate  to  the 
assignment  of  responsibility  as  between 
the  audit  committee  and  management. 
In  such  an  instance,  however,  if  the 
listed  issuer  provides  a  recommendation 
or  nomination  regarding  such 
responsibilities  to  shareholders,  the 
audit  committee  of  the  listed  issuer,  or 
body  performing  similar  functions,  must 
be  responsible  for  making  the 
recommendation  or  nomination. 

2.  The  requirements  in  paragraphs 
(b)(2l  through  (b)(5j,  (c)(3j(v),  (c}(3)(vi) 
and  Instruction  1  of  this  section  do  not 
conflict  with  any  legal  or  listing 
requirement  in  a  listed  issuer's  home 
jurisdiction  that  prohibits  the  full  board 
of  directors  from  delegating  such 
responsibilities  to  the  listed  issuer's 
audit  committee  or  limits  the  degree  of 
such  delegation.  In  that  case,  the  audit 
committee,  or  body  performing  similar 
functions,  must  be  granted  such 
responsibilities,  which  can  include 
advisor}'  powers,  with  respect  to  such 
matters  to  the  extent  permitted  bv  law. 
including  submitting  nominations  or 
recommendations  to  the  full  board. 

3.  The  requirements  in  paragraphs 
(bH2)  through  fb)(5).  fc)(3)lv)  and 
(c)(3)(vij  of  this  section  do  not  conflict 
with  any  legal  or  listing  requirement  in 
a  listed  issuer's  home  jurisdiction  that 
vests  such  responsibilities  mth  a 
government  entity  or  tribunal.  In  that 
case,  the  audit  committee,  or  bodv 
performing  similar  functions,  must  be 
granted  such  responsibilities,  which  can 
include  advisor}^  powers,  mth  respect  to 
such  matters  to  the  extent  permitted  by 
law, 

4.  For  purposes  of  this  section,  the 
determination  of  a  person's  beneficial 
ownership  must  be  made  in  accordance 
with  §240.13d-3. 

2.  Compliance: 

(a)  Certification:  Initially,  issuers 
listed  on  the  Boston  Stock  Exchange  or 
issuers  applying  for  listing  on  the 
Exchange  shall  submit  a  statement 
indicating  compliance  with  this  Rule  bv 
the  dates  of  effectiveness  indicated 
below,  and  annually  thereafter,  in 
conjunction  with  the  filing  of  the 
issuer's  annual  audited  financial 
statement.  Such  issuers  shall  inform  the 
Exchange  promptly  in  the  event  of  any 
of  the  following: 

(1)  A  change  in  membership  ofanv 
member  of  the  audit  committee,  and  a 
statement  indicating  compliance  with 
this  Rule  as  it  pertains  to  any  new 
member  of  such  committee: 

(2)  Any  event  that  would  materially 
alter  the  independence  of  the  audit 
committee  or  otherwise  violate  any  of 


the  Rules  set  forth  herein  or  SEC  Rule 
lOA-3: 

(3)  Any  amendment  to  the  corporate 
charter  of  the  issuer  having  any  effect 
on  the  issuer's  audit  committee: 

(4)  Upon  the  issuers  executive  officer 
becomes  aware  of  noncompliance  bv  the 
issuer  mth  any  part  of  this  Rule:  and 

(5)  Any  reliance  upon  any  exemption 
or  exclusion  from  this  Rule. 

(b)  Response  to  Exchange  Inquiries: 
Listed  companies  shall  promptly 
respond  to  any  inquiry  by  the  Exchange 
regarding  the  companies'  audit 
committee,  its  independence,  or  the 
members  thereof. 

(c)  Enforcement  and  Opportunity  To 
Cure  Defects:  A  listed  issuer  that  has 
been  deemed  not  in  compliance  with 
this  Rule  shall  be  given  notice  of  such 
non-compliance  and  given  thirty  (30) 
days  from  the  time  of  notice  to  either 
rectif}'  the  matter  or  submit  a  plan  of 
resolution  in  writing  to  the  Exchange. 
Upon  submission  of  such,  the  Exchange 
shall  determine  whether  the  issuer  into 
complied  with  this  Rule  or  will  comply 
within  a  reasonable  time,  not  to  exceed 
six  months.  If  a  member  of  a  listed 
issuer's  audit  committee  ceases  to  be 
independent  as  set-forth  herein,  such 
issuer  may  request,  in  writing,  that  such 
member  remain  on  the  audit  committee 
until  the  earlier  of  the  next  annual 
shareholders  meeting,  or  one  year  from 
the  occurrence  of  the  event  that  caused 
the  member  to  be  no  longer 
independent,  provided  however,  that 
the  event  that  caused  non-independence 
was  outside  such  member's  reasonable 
control.  In  the  event  that  the  issuer  fails 
to  so  comply,  the  Exchange  shall  take 
the  following  measures: 

(1)  Thirt}'  (30)  days  after  notice  of 
non-compliance:  all  securities  of  the 
issuer  listed  on  the  Exchange  shall  be 
suspended  from  trading  pending 
resolution  of  the  matter. 

(2)  Sixty  (60)  days  after  notice  of 
suspension:  all  securities  of  the  issuer 
listed  on  the  Exchange,  shall  be 
involuntarily  delisted  from  the 
Exchange. 

(d)  Effectiveness:  Small  business 
issuers  and  foreign  private  issuers  must 
be  in  compliance  with  the  proxisions  of 
this  Section  10 A  by  July  31,  2005.  All 
other  issuers  listed  on  the  Exchange 
must  be  in  compliance  with  this  Rule  no 
later  than  the  earlier  of  the  issuer's  first 
annual  shareholders  meeting  after 
fanuarx'  15,  2004,  or  in  no  case  later 
than  October  31.  2004. 

B.  (Reserx'ed  for  Future  Rules  Relating 
to  Corporate  Governance  Standards), 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  prcposed  rule  change  and  discussed 
anv  c:omments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Stntuton,'  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  BSE  states  that  the  purpose  of  the 
proposed  rule  change  is  to  add  a  rule  to 
its  Listed  Securities  Requirements  in 
Chapter  XXVII  of  the  BSE  Rules  to 
address  the  requirements  of  Rule  lOA- 
3  under  the  Act  '  relating  to  the 
mandatory  establishment  of 
independent  audit  committees  for  all 
listed  issuers  Specifically,  under  the 
Exchange's  proposed  rule,  the  Exchange 
will  he  prohibited  from  listing,  or 
continuing  to  list,  any  issuer  that  is  not 
in  compliance  with  certain 
requirements  by  luly  31,  2005  for 
foreign  private  issuers  and  small 
busmess  issuers,  and  the  earlier  of  the 
first  annual  shareholders  meeting  after 
lanuary  15,  2004,  but  in  no  case  later 
than  October  31,  2004  for  all  other 
issuers. 

First,  listed  issuers  will  be  required  to 
establish  an  audit  committee  that  shall 
be  defined  as:  "An  independent 
committee  (or  equivalent  body) 
established  by  and  amongst  tbe  board  of 
directors  of  an  issuer  for  the  purpose  of 
^  overseeing  the  accounting  and  financial 
reporting  processes  of  the  Company  and 
audits  of  the  financial  statements  of  the 
Company;  and  if  no  such  body  exists 
with  respect  to  the  Company,  the  entire 
board  of  directors."  For  the  purposes  of 
this  rule,  an  audit  committee  member 
shall  not  be  considered  independent  if: 
(1)  such  member  accepts,  either  directly 
or  indirectly,  any  consulting,  advisory, 
or  other  compensator}'  fee  from  the 
issuer;  or  (2)  is  an  affiliated  person  of 
the  issuer  or  any  subsidiary  thereof. 
Second,  audit  committees  of  listed 
issuers  must  be  directly  responsible  for 
the  appointment,  compensation, 
retention  and  oversight  of  the  work  of 
anv  registered  public  accounting  firm 


engaged  for  the  purpose  of  preparing  or 
issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  issuer,  and  each  such  registered 
public  accounting  firm  must  report 
directly  to  the  audit  committee.  Further, 
each  audit  committee  must  establish 
procedures  for  the  receipt,  retention  and 
treatment  of  the  complaints  regarding 
accounting,  internal  accounting  controls 
or  auditing  matters,  including 
procedures  for  the  confidential, 
anonymous  submission  by  employees  of 
the  issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters.  To  such  end,  each  audit 
committee  must  have  the  authority  to 
engage  independent  counsel  and  other 
advisors,  as  it  determines  necessary  to 
carry  out  its  duties,  and  each  issuer 
must  provide  adequate  funding  for  the 
audit  committee. 

The  Exchange  notes  that  this  filing  is 
restricted  to  the  audit  committee  rules 
required  by  Rule  lOA-3  under  the  Act.'' 
The  Exchange  intends  to  file  additional 
proposed  rule  changes  relating  to  other 
corporate  governance  listing  standards.*^ 
The  Exchange  is  confident  that  the  steps 
outlined  above  demonstrate  a 
commitment  to  corporate  governance 
and  restoration  of  investor  confidence  to 
the  U.S.  securities  markets.  In 
particular,  the  Exchange  believes  that 
the  rules  outlined  above  will  foster 
independent  and  vigilant  audit 
committees  with  meaningful  authority. 
In  turn,  these  audit  committees  will 
ensure  that  investors  receive  accurate 
and  reliable  corporate  financial 
information  from  BSE  listed  companies. 
Tbe  Exchange  believes  that  such 
information  is  not  only  fundamental  to 
the  liquidity  and  vibrancy  of  the 
markets,  but  will  also  serve  to  restore 
confidence  in  the  national  market 
system. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  8  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


'  17  CFR  240.10.^-3. 


■'  See  Securities  Ac:t  Release  No.  8220,  Securities 
Exchange  Ai4  Release  No.  47654,  and  Investment 
Company  Act  Release  No.  26001  (April  9,  2003),  68 
FR  18788  (April  16,2003). 

I* Telephone  conversation  between  Anthony 
Stankiewicz,  Vice-President  and  Corporate 
Secretary,  BSE.  and  Ira  L.  Brandriss,  Special 
Counsel,  Division  of  Market  Regulation. 
Commission,  on  October  21 ,  2003. 

'15U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change,  as  amended,  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  file  number 
SR-BSE-2003-07  and  should  be 
submitted  by  November  18,  2003. 
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For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  0,3-27097  Filed  10-27-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48672;  File  No.  SR-CBOE- 
2003-07] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Board  Options  Exchange.  Inc., 
Relating  to  the  Trading  of  Ratio  Orders 

October  21.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
24.  2003,  the  Chicago  Board  Options 
Exchange.  Inc.  (■CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
CBOE  filed  Amendment  No.  1  to  the 
proposal  on  October  8,  2003. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

1,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rules  6.45,  "Priority  of  Bids  and 
Offers."  and  6.53,  "Certain  Types  of 
Orders  Defined."  to  allow-  ratio  orders  to 
be  executed  through  the  CBOE.  The  text 
of  the  proposed  rule  change  appears 
below.  Additions  are  italicized; 
deletions  are  bracketed. 

Priority  of  Bids  and  Offers 

Rule  6.45     Except  as  provided  by 
Rules,  including  but  not  limited  to  Rule 
6.2A,  6.8.  6  9.  Rule  6.47.  Rule  8  87.  and 
CBOE  Regulatory  Circulars  approved  by 
the  SEC  concerning  Participation  Rights, 


^M7CFR  200.3O-3(a)(12). 

'15  U.S.C.  78s(b](l). 

2  17CFR240.19b-4. 

•<  See  letter  from  James  M.  Flynn.  Attorney  II. 
Legal  Division,  CBOE,  to  Yvonne  Fraticelli. 
Division  of  Market  Regulation.  Commission,  dated 
October  6,  2003  ( 'Amendment  No.  1").  AmendnienI 
No.  1  revises  the  proposal  to  provide  that  the 
permissible  ratio  for  a  ratio  order  is  any  ratio  that 
is  equal  to  or  greater  than  one  to  three  (.333)  and 
less  than  or  equal  to  three  to  one  (3.0). 


the  following  rules  of  priority  shall  be 
obser\'ed  with  respect  to  bids  and  offers: 

(a)-(d)  No  Change. 

(e)  Complex  Order  Priority  Exception: 
A  member  holding  a  spread,  straddle, 
[or  ]  combination,  or  ratio  order  (or  a 
stock  option  order  as  defined  in  Rule 
l.l(ii)03))  and  bidding  (offering)  on  a  net 
debit  or  credit  basis  (in  a  multiple  of  the 
minimum  increment)  may  execute  the 
order  with  another  member  without 
giving  priority  to  equiyalent  bids  (offers) 
in  the  trading  crowd  or  in  the  book 
provided  at  least  one  leg  of  the  order 
betters  the  corresponding  bid  (offer)  in 
the  book.  Stock-option  orders,  as 
defined  in  Rule  l.l(ii){a),  have  priority 
over  bids  (offers)  of  the  trading  crowd 
but  not  over  bids  (offers)  of  public 
customers  in  the  limit  order  book. 

*   *   *  Interpretation  and  Policies: 

.01-02    No  change. 
***** 

Certain  Types  of  Orders  Defined 

***** 

Rule  6.53(a)-(m)    No  change. 

!nl  Ratio  Order.  A  Ratio  Order  is  a 
spread,  straddle,  or  combination  order 
in  which  the  stated  number  of  option 
contracts  to  buy  (sell)  is  not  equal  to  the 
stated  number  of  option  contracts  to  sell 
(buy),  provided  that  the  number  of 
contracts  differ  by  a  permissible  ratio. 
For  purposes  of  this  section,  a 
permissible  ratio  is  any  ratio  that  is 
equal  to  or  greater  than  one-to-three 
{.333}  and  less  than  or  equal  to  three- 
to-one  (3.0).  For  example,  a  one-to-two 
(.5)  ratio,  a  two-to-three  (.667)  ratio,  or 
a  two-to-one  (2.0)  ratio  is  permissible, 
whereas  a  one-to-four  (.25)  ratio  or  a 

four-to-one  (4.0)  ratio  is  not. 

***** 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor}'  Basis  for,  the  Proposed  Rule 
Change 

CBOE  Rule  6.53  lists  and  defines  the 
several  types  of  orders  that  are  executed 


through  the  CBOE."  Of  the  several  types 
of  orders  defined  in  CBOE  Rule  6.53, 
three  are  complex  orders:  spread  orders, 
combination  orders,  and  straddle 
orders.''  The  CBOE  proposes  to  add 
another  type  of  complex  order,  ratio 
orders,  to  the  list  of  orders  included  in 
CBOE  Rule  6.53.  A  ratio  order  is  either 
a  spread,  straddle,  or  combination  order 
in  which  the  stated  number  of  option 
contracts  to  buy  (sell)  is  not  equal  to  the 
stated  number  of  option  contracts  to  sell 
(buy),  provided  that  the  number  of 
contracts  differs  by  a  permissible  ratio. 
Under  the  CBOE's  proposal,  a 
permissible  ratio  is  any  ratio  that  is 
equal  to  or  greater  than  one  to  three 
(.333)  or  less  than  or  equal  to  three  to  . 
one  (3.0).  For  example,  a  one  to  two  (.5) 
ratio,  a  two  to  three  (.667)  ratio,  or  a  two 
to  one  (2.0)  ratio  is  permissible,  whereas 
a  one  to  four  (.25)  ratio  or  a  four  to  one 
(4.0)  ratio  is  not. 

The  CBOE  believes  that  ratio  orders 
are  merely  slight  variations  on  the  types 
of  complex  orders  currently  permitted 
on  the  CBOE.  For  this  reason,  the  CBOE 
believes  that  it  is  appropriate  to  treat 
ratio  orders  in  a  manner  similar  to  the 
existing  complex  orders  that  currently 
trade  on  the  CBOE.  Accordingly,  the 
CBOE  proposes  to  afford  ratio  orders 
within  the  permissible  ratio  the 
exception  to  the  priority  rules  under 
CBOE  Rule  6.45(e). 

Specifically.  CBOE  Rule  6.45(e) 
provides  for  exceptions  to  the 
Exchange's  priority  rules  when  a 
member  is  holding  a  spread  order, 
straddle  order,  or  a  combination  order. 
Under  CBOE  Rule  6.45(e).  a  member 
holding  a  spread,  straddle,  or 
combination  order  and  bidding 
(offering)  on  a  net  debit  or  credit  basis 
(in  a  multiple  of  the  minimum 
increment)  may  execute  the  order  with 
another  member  without  giving  priority 
to  equivalent  bids  (offers)  in  the  trading 
crowd  or  in  the  book,  provided  that  at 
least  one  leg  of  the  order  betters  the 
corresponding  bid  (offer)  in  the  book. 
Under  the  CBOE's  proposal,  ratio  orders 
that  are  equal  to  or  greater  than  one  to 
ttiree  (.333)  or  less  than  or  equal  to  three 
to  one  (3.0)  will  be  given  the  same 
exception  under  CBOE  Rule  6.45(e)  as 
spread,  straddle,  and  combination 
orders. 

Because  the  proposal  seeks  consistent 
priority  treatment  for  similar  types  of 
orders  "traded  on  the  CBOE,  the  CBOE 
believes  that  the  proposal  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  ^ 


*  These  orders  include,  for  example,  market 
orders,  contingency  orders,  and  straddle  orders. 

^  These  types  of  orders  are  defined  in  paragraphs 
(d).  (e),  and  (f).  respectively,  of  CBOE  Rule  6.53. 

filSU.S.C.  78f(b)(5). 
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to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persdns  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  ajiiended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  .Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549- 
0609. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
thos(>  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 


SR-CBOE-2  003-07  and  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Sec rftary.  - 

|FR  Doc.  03-27092  Filed  10-27-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-48669;  File  No,  SR-CHX- 
2003-19]     j 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  To  Amend  Certain 
Provisions  of  Its  Rules  Relating  to  the 
Governance  of  Issuers  That  List 
Securities  on  the  Exchange 

October  11.  ^U03. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19l>-4  thereunder, ^ 
notice  is  hereby  given  that  on  July  23, 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange, 
The  Commission  is  publishing  tiiis 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.   I 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  provisions  of  its  rules  relating  to 
the  governance  of  issuers  that  list 
securities  on  the  CHX,  Specifically,  the 
CHX  seeks  to  amend  its  Tier  I  and  Tier 
II  listing  standards  to  enhance  its 
requirements  relating  to  the  roles  and 
responsibilities  of  independent  directors 
and  independent  board  conunittees, 
including  audit  committees,  nominating 
committees  and  compensation 
committees.  The  Exchange  also  seeks  to 
amend  its  maintenance  standards  to  set 
out  a  process  that  would  allow  an  issuer 
an  opportunity  to  cure  a  failure  to  meet 
the  Exchange's  maintenance  listing 
standards,  including  its  governance- 
related  standards.  The  text  of  the 
proposed  rule  change  is  below. '  Text  in 


brackets  indicates  material  to  be 
deleted,  and  text  in  italics  indicates 
material  to  be  added. 


Chicago  Stock  Exchange  Rules 
ARTICLE  XXVIII 

Listed  Securities 

***** 

Maintenance  Standards  Applicable  to 
All  Tier  1  Issues 

RULE  17A.  The  Exchange  reserves  the 
right  to  delist  the  securities  of  any 
corporation,  subject  to  Securities  and 
Exchange  Commission  Rules,  which 
engages  in  practices  not  in  the  public 
interest  or  whose  assets  have  been 
depleted  to  the  extent  that  the  company 
can  no  longer  operate  as  a  going  concern 
or  whose  securities  have  become  so 
closely  held  that  it  is  no  longer  feasible 
to  maintain  a  reasonable  market  in  the 
issue.  Furthermore,  the  Exchange 
reserves  the  right  to  delist  the  securities 
of  any  corporation  which  has  drastically 
changed  its  corporate  structure  and/or 
its  tvpe  of  operation.  The  Exchange  may 
also  make  an  appraisal  of.  and 
determine  on  an  individual  basis,  the 
suitability  for  continued  listing  of  an 
issue  in  the  light  of  all  pertinent  facts 
w^henever  it  deems  such  action 
appropriate,  even  though  a  security 
meets  enumerated  criteria  (including, 
but  not  limited  to,  continued  listing  on 
the  NYSE,  Amex  or  Nasdaq  National 
Market).  Many  factors  may  be 
considered  in  this  connection, 
including,  but  not  limited  to, 
abnormally  low  selling  price  or  volume 
of  trading,  or  failure  to  comply  with 
required  corporate  governance 
standards. 
*  *   *  Interpretations  and  Policies 

If  the  Exchange  identifies  a  Tier  I 
issue  as  being  below  the  Exchange's 
maintenance  listing  requirements,  the 
Exchange  will  notify  the  issuer  by  letter 
of  its  determination  and  the  reasons  for 
that  determination.  In  this  letter,  the 
Exchange  will  provide  the  issuer  with  an 
opportunity  to  provide  the  Exchange 
with  a  plan  (the  "Plan")  to  cure  the 
deficiency.  Within  10  business  days  of 
the  receipt  of  the  Exchange's  letter,  the 
issuer  must  contact  the  Exchange  to 
confirm  its  receipt  of  the  letter  and  to 
report  to  the  Exchange  whether  or  not 
the  issuer  intends  to  present  a  Plan.  If 
the  issuer  notifies  the  Exchange  that  it 
does  not  intend  to  present  a  Plan,  the 


M7  CFR  a00.30-3(a)(12), 
>15  U.S.d  78s(b)(l). 
M7CFR:40.19b-4. 

^  The  rule  text  as  set  fortli  herein  includes  several 
minor  techi  ical  revisions  that  the  Exchange  has 


committed  to  correct  by  filing  an  amendment. 
Telephone  conversation  between  Kathleen  M. 
Boege.  Vice-President  and  .Associate  General 
Counsel.  CHX.  and  Ira  L.  Brnndriss.  Special 
Counsel.  Division  of  Market  Regulation 
("Division").  Commission,  on  October  10,  2003. 
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Exchange  will  commence  proceedings  to 
suspend  and/or  delist  the  issue. 

The  issuer  must  present  anv  Plan 
within  45  days  after  its  receipt  of  the 
Exchange's  letter.  The  Plan  must 
describe  definitive  action  that  the  issuer 
has  taken,  or  is  taking,  that  would  bring 
it  into  conformity  with  the  Exchange's 
maintenance  listing  requirements  within 
18  months  of  receipt  of  the  letter,  or 
within  any  shorter  time  period  required 
by  the  Exchange.  IThe  Exchange  will  not 
approve  any  Plan,  under  which  an 
issuer  is  curing  a  deficiency  under  SEC 
Rule  lOA-3.  which  extends  beyond  the 
earlier  of  12  months  or  the  first  annual 
shareholders'  meeting  (for 
circumstances  beyond  the  reasonable 
control  of  an  issuerl  and  6  months  (for 
other  circumstances  I)   The  Plan  also 
must  set  quarterly  milestones  against 
which  the  Exchange  will  evaluate  its 
progress.  Exchange  staff  will  evaluate 
the  Plan  and  determine  whether  the 
issuer  has  made  a  reasonable 
demonstration  in  the  Plan  of  an  ability 
to  come  into  compliance  with  the 
Exchange's  maintenance  listing 
requirements.  The  Exchange  will  notif\' 
the  issuer  of  its  determination  within  45 
days  after  receipt  of  the  Plan.  If  the 
Exchange  does  not  accept  the  Plan,  it 
will  commence  proceedings  to  suspend 
and/or  delist  the  issue. 

If  the  Exchange  accepts  the  Plan,  the 
Exchange  will  review  the  issuer  on  a 
quarterly  basis  to  determine  the  issuer's 
progress  under  the  Plan.  If  the  issuer 
fails  to  meet  a  material  provision  of  the 
Plan  or  one  or  more  of  its  quarterly 
milestones,  the  Exchange  will  review  the 
facts  and  circumstances  and  determine 
whether  to  initiate  proceedings  to 
suspend  and/or  delist  the  issue: 
provided  however,  that  if  an  issuer  fails 
to  meet  a  material  provision  of  the  Plan 
that  relates  to  compliance  with  its 
obligations  under  SEC  Rule  lOA-3.  the 
Exchange  will  immediately  commence 
proceedings  to  suspend  and/or  delist 
the  issue  If  for  circumstances  that  do 
not  involve  compliance  with  SEC  Rule 
lOA-3.  the  Exchange  determines  that 
continued  listing  is  warranted,  the 
Exchange  will  continue  to  review  the 
issuer's  progress  under  the  Plan  on  at 
least  a  quarterly  basis.  If  the  issuer 
achieves  compliance  with  the 
Exchange's  maintenance  listing 
requirements  before  the  Plan  expires 
under  its  terms,  the  Exchange  may 
choose  to  consider  the  Plan  ended  as  of 
that  earlier  date. 

If  an  issuer,  within  one  vear  after  the 
termination  of  a  Plan,  is  again 
determined  to  have  failed  to  meet  the 
Exchange's  maintenance  listing 
requirements,  the  Exchange  will  review 
the  facts  and  circumstances  I  including 


whether  the  issuer  has  fallen  into  non- 
compliance with  the  same  standards  at 
issue  in  its  earlier  Plan)  and  will  take 
appropriate  action,  which  could 
include,  but  its  not  limited  to, 
shortening  the  time  periods  associated 
with  the  submission  of  any  new  Plan  or 
immediately  commencing  proceedings 
to  suspend  and/or  delist  the  issue. 

These  procedures  do  not  prevent  the 
Exchange  from  suspending  trading  in  an 
issue  immediately,  whenever  it  finds 
that  it  is  necessary  to  do  so  for  the 
protection  of  investors. 


Tier  I  Corporate  Governance  and 
Disclosure  Standards 

Corporate  Governance 

RULE  19.  The  follovvring  Rule  19 
applies  [only]  to  Tier  I  issuers: 

(a)  Board  of  Directors. 

(1)  General  Rule.  Each  issuer  shall 
maintain  a  board  of  directors  consisting 
of  a  majority  of  independent  directors: 
however,  each  small  business  issuer 
shall  be  required  only  to  maintain  a 
board  of  directors  consisting  of  at  least 
50%  independent  directors. 
Independent  directors  must  have 
regularly  scheduled  meetings  at  which 
only  independent  directors  are  present. 

(2)  Exceptions.  A  controlled  company 
is  exempt  from  the  requirements  of  this 
paragraph  (a). 

(b)  Audit  Committee.  Each  issuer 
shall  establish  and  maintain  an  audit 
committee,  of  at  leas*  three  persons,  that 
meets  the  following  standards. 

(1)  Audit  Committee  Composition 

(A)  Each  member  of  the  audit 
committee:  (i)  Must  be  an  independent 
director  as  defined  in  subparagraph  (o) 
below:  (ii)  must  meet  the  criteria  for 
independence  set  forth  in  SEC  Rule 
lOA-3;  and  (Hi)  must  be  able  to  read 
and  understand  fundamental  financial 
statements,  including  a  company's 
balance  sheet,  income  statement  and 
cash  flow  statement. 

(B)  Exceptions. 

(i)  One  director  who  is  not 
independent,  but  who  meets  the  criteria 
set  forth  in  SEC  Rule  lOA-3  and  who  is 
not  a  current  officer  or  employee  (or  an 
immediate  family  member  of  a  current 
officer  or  employee)  may  be  appointed 
to  the  audit  committee,  if  the  issuer's 
board  under  exceptional  and  limited 
circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  proxy  statement 
subsequent  to  such  determination,  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination.  A 


member  appointed  under  this  exception 
may  not  serve  on  the  audit  committee 
for  more  than  two  years  under  this 
exception  (unless  he  or  she  ultimately 
satisfies  the  definition  of  an 
independent  director)  and  may  not 
chair  the  audit  committee. 

(ii)  If  a  member  of  an  audit  committee 
ceases  to  meet  the  independence  criteria 
set  forth  in  SEC  Rule  lOA-3  for  reasons 
outside  the  person's  reasonable  control, 
that  person  may  remain  a  member  of 
the  committee  until  the  earlier  of  the 
next  annual  shareholders'  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  member  to  no 
longer  meet  the  independence  criteria. 
The  issuer  must  promptly  notify  the 
Exchange  if  this  circumstance  occurs. 

(iiil  A  small  business  issuer  is  only 
required  to  maintain  an  audit 
committee  of  at  least  two  (not  three) 
independent  directors,  but  is  otherwise 
required  to  comply  with  the  provisions 
of  this  paragraph  (b)(1). 

(2)  Audit  Committee  Responsibilities 
and  Authority.  The  audit  committee 
must  have,  at  a  minimum,  (A)  the 
responsibilities  and  authority  set  forth 
in  SEC  Rule  lOA-3:  and  (B)  the 
obligation  to  conduct  an  appropriate 
review  of  all  related  party  transactions 
on  an  ongoing  basis  and  to  review 
potential  conflict  of  interest  situations 
where  appropriate. 

(3)  Audit  Committee  Charter.  Each 
issuer  must  certify  that  it  has  adopted 
a  formal  written  audit  committee 
charter  and  that  the  audit  committee 
has  reviewed  and  reassessed  the 
adequacy  of  the  formal  written  charter 
on  an  annual  basis.  The  charter  must 
specify^ 

(A)  the  committee's  purpose — which, 
at  a  minimum,  must  be  to: 

(i)  assist  board  oversight  of  fa)  the 
integrity  of  the  company's  financial 
statements,  (b)  the  company's 
compliance  with  legal  and  regulatory 
requirements,  (c)  the  independent 
auditor's  qualifications  and 
independence,  and  (d)  the  performance 
of  the  company's  internal  auditors  and 
independent  auditors:  and 

(ii)  prepare  the  required  report  to  be 
included  in  the  company's  annual  proxy 
statement  or,  if  the  company  does  not 
file  a  proxy  statement,  in  the  company's 
annual  report:  and 

(B)  the  duties  and  responsibilities  of 
the  audit  committee,  which  must,  at  a 
minimum,  include  (i)  all  duties  and 
responsibilities  that  are  set  out  in  SEC 
Rule  lOA-3  and  section  303A(7)(c)  and 
(d)  of  the  Sarbanes-Oxley  Act:  and  (ii) 
the  obligation  to  conduct  an  appropriate 
review  of  all  related  party  transactions 
on  an  ongoing  basis  and  to  review 
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potential  conflict  of  interest  situations 
where  appropriate. 

(cj  Nominating  Committee 

(1)  General  Rule.  The  nomination  of 
the  issuer's  directors  shall  be 
determined  either  by  (Aj  a  majority  of 
the  mdependent  directors:  or  (Bj  a 
nominating  committee  comprised  solely 
of  independent  directors. 

(21  Exceptions. 

(Al  If  the  nominating  committee  is 
comprised  of  at  least  three  persons,  one 
director,  who  is  not  independent,  but 
who  is  not  a  current  officer  or  employee 
lor  an  immediate  family  member  of  a 
current  officer  or  employee),  may  be 
appointed  to  the  nominating  committee 
if  the  issuer's  board,  under  exceptional 
and  limited  circumstances,  determines 
that  such  individual's  membership  on 
the  committee  is  required  by  the  best 
interests  of  the  company  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  meeting  proxy 
statement  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  the 
determination.  A  member  appointed 
under  this  exception  may  not  serve 
longer  than  two  years  (unless  he  or  she 
ultimatelv  satisfies  the  definition  of  an 
independent  director]. 

iBi  Alternativelv,  if  the  nominating 
committee  is  comprised  of  at  least  three 
persons,  and  if  the  exception  described 
in  paragraph  (cll2l  above  is  not  relied 
upon,  one  director  who  owns  20%  of 
more  of  the  company's  common  stock  or 
voting  power  outstanding,  and  is  not 
independent  because  that  director  is 
also  an  officer,  may  be  appointed  to  the 
nominating  committee  if  the  issuer's 
hoard  determines  that  such  individual's 
membership  on  the  committee  is 
required  bv  the  best  interests  of  the 
company  and  its  shareholders,  and  the 
board  discloses,  in  the  next  annual    ' 
meeting  proxy  statement  subsequent  to 
such  determination,  the  nature  of  the 
relationship,  and  the  reasons  for  the 
determination 

(CI  A  controlled  company  is  exempt 
from  the  requirements  of  this  paragraph 
Icf 

(D)  If  a  company  is  legally  required  by 
contract  or  otherwise  to  provide  third 
parties  with  the  ability  to  nominate 
directors  (for  example,  preferred  stock 
rights  to  elect  directors  upon  a  dividend 
default,  shareholder  agreements  and 
management  agreements),  the  selection 
and  nomination  of  those  directors  need 
not  be  subject  to  the  nominating 
committee  process. 

(dl  (Compensation  Committee. 
(1)  Compensation  of  the  issuer's  chief 
executive  officer  shall  be  determined 
either  by  (A)  a  majority  of  the 
independent  directors  meeting  in 


executive  session  or  (B)  a  compensation 
committee  comprised  solely  of 
independent  directors  meeting  in 
executive  session. 

(2)  Compensation  of  all  other  officers, 
as  that  term  is  defined  in  section  16  of 
the  Act,  shall  be  determined  either  by 
(Aj  a  majority  of  the  issuer's 
independent  directors  or  IB)  a 
compensation  committee  comprised 
solely  of  independent  directors.  The 
chief  executive  officer  may  be  present 
during  deliberations  regarding 
compensation  of  other  officers,  but  may 
not  vote. 

(3)  Exceptions. 

(A)  If  the  compensation  committee  is 
comprised  of  at  least  three  persons,  one 
director  who  is  not  independent  and  is 
not  a  current  officer  or  employee  (or  an 
immediate  family  member  or  a  current 
officer  or  employee),  may  be  appointed 
to  the  compensation  committee  if  the 
issuer's  board,  under  exceptional  and 
limited  circumstances,  determines  that 
such  individual's  membership  on  the 
committee  is  required  by  the  best 
interests  of  the  company  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  meeting  proxy 
statement  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  the 
determination.  A  member  appointed 
under  this  exception  may  not  serve 
longer  than  two  years  (unless  he  or  she 
ultimately  satisfies  the  definition  of  an 
independent  director). 

(Bj  A  controlled  company  is  exempt 
from  the  requirements  of  this  paragraph 
Id). 

(ej  Code  of  Business  Conduct  and 
Ethics.  Each  issuer  shall  adopt  a  code  of 
conduct  and  ethics  applicable  to  all 
directors,  officers  and  employees  that 
complies  with  the  requirements  of 
section  4Q6(c)  of  the  Sarbanes-Oxley  Act 
and  the  rales  thereunder.  Waivers  of  the 
code's  provisions  for  directors  and 
executive  officers  must  be  approved  by 
the  issuer's  board  of  directors.  The 
issuer  must  make  this  code  publicly 
available  and  must  disclose,  in  its 
public  filings,  waivers  of  the  code  for 
directors  or  executive  officers. 

(f)  Governance-Related  Certifications. 

(1)  Annual  Certification.  Each  issuer's 
chief  executive  officer  annually  must 
certify  to  the  Exchange  that  he  or  she  is 
not  aware  of  any  violation  by  the  issuer 
of  the  standards  set  out  in  paragraphs 
(a)  through  (ej  of  this  rule. 

(2)  Interim  Certifications.  Each 
issuer's  chief  executive  officer  must 
promptly  notify  the  Exchange  after  any 
executive  officer  of  the  issuer  becomes 
aware  of  any  material  non-compliance 
by  the  issuer  with  the  standards  set  out 


in  paragraphs  (a)  through  (ej  of  this 
rule. 

[(a)]  (gj  Annual  Reports.  No  change  to 
text. 

[(b)l  (b)  Quarterly  Reports.  No  change 

to  text. 

[(c)l  /;']  Other  Reports.  No  change  to 
text. 

[(d)  Each  listed  company  shall 
establish  and  maintain  an  Audit 
Committee,  a  majority  of  the  members  of 
which  shall  be  independent  directors,  as 
defined  below.] 

[(e)  Each  listed  company  shall 
maintain  a  minimum  of  two 
independent  directors  on  its  board  of 
directors.  For  purposes  of  this  section, 
"independent  director"  shall  mean  a 
person  other  than  an  officer  or  employee 
of  the  company  or  its  subsidiaries  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.] 

1(f)]  (j)  Annual  Meeting.  No  change  to 
text. 

[(g)]  (k)  Proxy  Solicitations.  No  change 
to  text. 

[(h)  Each  issuer  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  use  the  company's  audit 
committee  or  a  comparable  body  for  the 
review  of  potential  conflict  of  interest 
situations  where  appropriate.] 

[(i)]  ///  Stock  Certificates.  No  change 
to  text. 

[(j)]  (mj  Shareholder  Approval  of 
Employee  Stock  Option  Plans.  No 
change  to  text. 

[(k)]  (nj  Stock  Transfer  Facilities.  No 
change  to  text. 

(o)  Definitions.  For  purposes  of  this 
Article  XXVIII.  unless  the  context 
requires  otherAise: 

(1  j  "Controlled  company"  means  a 
company  of  which  more  than  50%  of 
the  voting  power  is  held  by  an 
individual,  a  group  or  another  company. 

(2)  "Immediate  family  member" 
includes  a  person's  spouse,  parents, 
children,  siblings,  mothers  and  fathers- 
in-law.  sons  and  daughters-in-law, 
brothers  and  sisters-in-law  and  any 
person  who  has  the  same  residence. 

(3j  "Independent  director"  means  a 
person  other  than  an  officer  or 
employee  of  the  issuer  or  its  subsidiaries 
or  any  other  individual  having  a 
relationship,  which,  in  the  opinion  of 
the  issuer's  board  of  directors,  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  The 
following  persons  shall  not  be 
considered  independent: 

(Aj  A  director  who  is.  or  during  the 
past  three  years  was,  employed  by  the 
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issuer  or  by  any  parent  or  subsidiary  of 
the  issuer; 

(Bj  A  director  who  accepts  or  who  has 
an  immediate  family  member  who 
accepts  any  payments  from  the  issuer  or 
any  parent  or  subsidiar}-  of  the  issuer  in 
excess  of  $60,000  durmg  the  current 
fiscal  year  or  any  of  the  past  three  fiscal 
years,  other  than  compensation  for 
board  service,  payments  arising  solely 
from  investments  in  the  issuer's 
securities,  compensation  paid  to  an 
immediate  family  member  who  is  an 
employee  of  the  issuer  or  a  parent  or 
subsidiary  of  the  issuer  fbut  not  if  such 
person  is  an  executive  officer  of  the 
company  or  any  parent  or  subsidiary  of 
the  company),  benefits  under  a  tax- 
qualified  retirement  plan,  or  nan- 
discretionary  compensation; 

(C)  A  director  who  is  an  immediate 
family  member  of  an  individual  who  is, 
or  during  the  past  three  years  was 
employed  by  the  issuer  or  by  any  parent 
or  subsidiary  of  the  issuer  as  an 
executive  officer; 

IDI  A  director  who  is  a  partner  in.  or 
a  controlling  shareholder  or  an 
executive  officer  of.  any  organization  to 
which  the  issuer  made,  or  from  which 
the  issuer  received,  pavments  (other 
than  those  arising  solelv  from 
investments  in  the  companv's  securities) 
that  exceed  5%  of  the  recipient's 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more,  in 
the  current  fiscal  year  or  any  of  the  past 
three  fiscal  vears: 

(E)  A  director  of  the  issuer  who  is 
employed  as  an  executive  officer  of 
another  entity  where  any  of  the 
executive  officers  of  the  issuer  sen'e  on 
the  compensation  committee  of  such 
other  entity,  or  if  such  relationship 
existed  during  the  past  three  vears:  or 

(F)  A  director  who  is  or  was  a  partner 
or  employee  of  the  issuer's  outside 
auditor,  and  worked  on  the  issuer's 
audit,  during  the  past  three  vears. 

(4)  "Sarbanes-Oxley  Act"  means  the 
Sarban es - Oxley  Act  of  2002. 

(5)  "Small  business  issuer"  means 
any  issuer  that  meets  the  definition  of 
that  term  set  out  in  SEC  Rule  12b-2. 

*   *    *  Interpretations  and  Policies 

.01     No  change  to  text. 

.02     Controlled  Companies.  If  an 
issuer  relies  on  a  controlled  company 
exemption  from  the  requirements  of 
paragraphs  W(aj,  19(c)  or  19(d),  above, 
it  must  disclose  in  its  annual  meeting 
proxy  statement  that  it  is  a  controlled 
company  and  provide  the  basis  for  that 
determination. 

.03     General  Exemptions  from 
Governance  Rules.  The  requirements  of 
this  rule  do  not  apply  to  the  following 
entities,  as  described  below: 


(1)  Limited  partnerships  and 
companies  in  bankruptcies  are  not 
required  to  comply  with  sections  (a),  (cj 
and  (d)  above. 

(2)  Closed-end  management 
companies  are  not  required  to  complv 
with  any  provision  of  this  rule  other 
than  section  (b)  above  and  are  onlv 
required  to  comply  with  that  provision 
to  the  extent  required  bv  SEC  Rule  10 A- 
3. 

(3)  Passive  business  organizations 
(such  as  royalty  trusts)  or  derivatives 
and  special  purpose  entities  that  are 
exempt  from  the  requirements  of  SEC 
Rule  lOA-3  are  not  subject  to  any 
requirement  under  this  rule. 

(4)  Foreign  issuers  will  be  permitted  to 
comply  with  their  home  country 
practices  with  respect  to  corporate 
governance  (and  thus  are  exempt  from 
the  requirements  of  sections  (aj-lf), 
above),  except  to  the  extent  that  SEC 
Rule  lOA-3  requires  compliance  with 
specific  audit  committee  requirements. 

(5)  Issuers  listing  only  preferred  or 
debt  securities  on  the  Exchange 
typically  will  not  be  required  to  adhere 
to  the  requirements  set  out  in  sections 
(a)-(f)  because  they  will  be  subject  to  the 
multiple  listing  exception  described  in 
Interpretation  .04,  below.  To  the  extent 
required  by  SEC  Rule  lOA-3,  these 
issuers  will  only  be  required  to  comply 
with  section  (b)  above. 

.04    Dual  and  Multiple  Listings.  At 
any  time  when  an  issuer  has  a  class  of 
securities  that  is  listed  on  a  national 
securities  exchange  or  national 
securities  association  subject  to 
requirements  substantially  similar  to 
those  set  forth  in  sections  (a)-(d)  above, 
and  that  class  of  security  has  not  been 
suspended  from  trading  on  that  market, 
the  issuer  shall  not  be  required  to 
separately  meet  the  requirements  set 
forth  in  sections  (a)-(d)  above  with 
respect  to  that  class  of  securities  or  any 
other  class  of  securities.  Governance 
requirements  of  other  markets  will  be 
considered  to  be  substantially  similar  to 
the  requirements  of  sections  (a)-(d) 
above  if  they  are  adopted  by  the  New 
York  Stock  Exchange,  the  American 
Stock  Exchange  or  the  National 
Association  of  Securities  Dealers  (for  the 
Nasdaq  National  Market  or  Small  Cap 
Market)  or  if  they  otherwise  require, 
subject  to  exceptions  approved  by  the 
Commission,  that  the  issuer  maintain 
(1)  a  board  of  directors,  a  majority  of 
whom  are  independent  directors  (50% 
of  whom  are  independent  directors,  for 
a  small  business  issuer);  (2)  an  audit 
committee,  consisting  of  at  least  three 
persons  (two  persons,  for  a  small 
business  issuer),  all  of  whom  are 
independent  directors  who  meet  the 


requirements  of  SEC  Rule  lOA-3;  (3)  a 
written  audit  committee  charter  that 
provides  information  about  the 
committee's  duties  and  responsibilities: 
(4)  a  nominating  committee  or  other 
body,  a  majority  of  whom  are 
independent  directors:  and  (5j  a 
compensation  committee  or  other  body, 
a  majority  of  whom  are  independent 
directors. 

Similarly,  when  an  issuer  has  a  class 
of  securities  that  is  listed  on  a  national  " 
securities  exchange  or  national 
securities  association  subject  to 
requirements  substantially  similar  to 
those  set  forth  in  sections  (a)-(d)  above, 
and  that  class  of  security'  has  not  been 
suspended  from  trading  on  that  market, 
a  direct  or  indirect  consolidated 
subsidiary  of  the  issuer,  or  an  at  least 
50%  beneficially-owned  subsidian'  of 
the  issuer,  shall  not  be  required  to 
separately  meet  the  requirements  set 
forth  in  sections  (a)-(d)  above  vrith 
respect  to  any  class  of  securities  it 
issues,  except  classes  of  equity 
securities  (other  than  non-convertible, 
non-participating  preferred  securities)  of 
such  subsidiary. 

.05     Transition  Periods  and 
Compliance  Dates.  Sections  (aj-{f)  will 
become  effective  pursuant  to  the 
following  schedule: 

(1)  The  audit  committee  requirements 
mandated  by  SEC  Rule  lOA-3  (and  the 
exception  set  out  in  section  (b)(l)(B)(ii) 
in  this  rule)  will  become  effective  as  set 
out  in  Rule  lOA-3. 

(2)  The  other  requirements  of  sections 
(a)-(f)  will  become  effective  two  years 
after  the  date  that  they  are  approved  by 
the  Commission.  If  an  issuer  has  a 
board  with  staggered  terms,  and  a 
change  is  required  with  respect  to  a 
director  whose  term  does  not  apply 
within  this  two-year  period,  the  issuer 
will  have  an  additional  year  to  comply 
with  the  requirements  of  section  (a). 

(3)  Except  as  otherwise  required  by 
SEC  Rule  lOA-3.  an  issuer  listing 
securities  on  the  Exchange  in 
connection  with  an  initial  public 
offering  or  transferring  ffom  another 
marketplace  that  does  not  have 
governance  standards  substantially 
similar  to  the  standards  set  out  in 
sections  (a)-(f),  above,  will  be  required 
to  comply  with  sections  (a)-(f)  within 
two  years  after  listing  on  the  Exchange. 
An  issuer  transferring  ffom  a  market 
that  does  have  governance  standards 
substantially  similar  to  those  set  out  in 
sections  (al-(f)  above  must  comply  with 
those  provisions  at  the  time  that  they 
list:  provided,  however,  that  an  issuer 
that  transfers  during  another  market's 
transition  period  to  new  governance 
standards  will  be  allowed  to  complv 
with  the  Exchange's  requirements 
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within  anv  transition  period  that  had 
been  provided  by  the  other  marketplace. 
***** 

Tier  II  Corporate  Governance, 
Disclosure,  and  Miscellaneous 
Requirements 

RULE  21.  The  following  Rule  21 
applies  only  to  Tier  II  issuers. 

[aj  Each  issuer  shall  comply  with  the 
governance  requirements  set  out  in  Rule 
tG  laHf)  of  this  Article  and  is  subject 
to  Interpretations  02-05  of  that  rule. 

[(1)  Each  listed  company  shall 
establish  and  maintain  an  Audit 
Committee,  a  majority  of  the  members  of 
which  shall  be  independent  directors.) 

[(2)  Each  listed  company  shall 
maintain  a  minimum  of  two 
independent  directors  on  its  board  of 
directors.  For  purposes  of  this  section, 
"independent  director"  shall  mean  a 
person  other  than  an  officer  or  employee 
of  the  company  or  its  subsidiaries  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
cany'ing  out  the  responsibilities  of  a 
director.] 

([3lb)  Stock  Certificates.  No  change  to 
text. 

([4lc)  Changes  to  Listing  Standards. 
No  change  to  text. 
***** 

Tier  II  Maintenance  Standards 

RULE  22.  (a)  The  Exchange  reserves 
the  right  to  delist  the  securities  of  any 
corporation,  subject  to  Securities  and 
Exchange  Commission  Rules,  which 
engages  in  practices  not  in  the  public 
interest  or  whose  assets  have  been 
depleted  to  the  extent  that  the  company 
can  no  longer  operate  as  a  going  concern 
or  whose  securities  have  become  so 
closely  held  that  it  is  no  longer  feasible 
to  maintain  a  reasonable  market  in  the 
issue.  Furthermore,  the  Exchange 
reserves  the  right  to  delist  the  securities 
of  any  corporation  which  has  drastically 
changed  its  corporate  structure  and/or 
its  tvpe  of  operation  The  Exchange  may 
also  make  an  appraisal  of,  and 
determine  on  an  individual  basis,  the 
suitability  for  continued  listing  of  an 
issue  in  the  light  of  all  pertinent  facts 
whenever  it  deems  such  action 
appropriate,  even  though  a  security 
meets  enumerated  criteria  (including, 
but  not  limited  to.  continued  listing  on 
the  NYSE,  Amex  or  Nasdaq  National 
Market).  Many  factors  may  be 
considered  in  this  connection, 
including,  but  not  limited  to, 
abnormally  low  selling  price  or  volume 
of  trading,  or  failure  to  comply  with 
required  corporate  governance 
standards. 


(b)-{d)  No  change  to  text. 
*   *   *  Interpretations  and  Policies  - 
If  the  Exchange  identifies  a  Tier  11 
issue  as  being  below  the  Exchange's 
maintenartce  listing  requirements,  the 
Exchange  will  notify  the  issuer  by  letter 
of  its  determination  and  the  reasons  for 
that  determination.  In  this  letter,  the 
Exchange  will  provide  the  issuer  with  an 
opportunity  to  provide  the  Exchange 
with  a  plan  (the  "Plan")  to  cure  the 
deficiency.  Within  10  business  days  of 
the  receipt  of  the  Exchange's  letter,  the 
issuer  must  contact  the  Exchange  to 
confirm  its  receipt  of  the  letter  and  to 
report  to  the  Exchange  whether  or  not 
the  issuer  intends  to  present  a  Plan.  If 
the  issuer  notifies  the  Exchange  that  it 
does  not  intend  to  present  a  Plan,  the 
Exchange  will  commence  proceedings  to 
suspend  and/or  delist  the  issue. 

The  issuer  must  present  any  Plan 
within  45  days  after  its  receipt  of  the 
Exchange's  letter.  The  Plan  must 
describe  definitive  action  that  the  issuer 
has  taken,  or  is  taking,  that  would  bring 
it  into  coi^ormity  with  the  Exchange's 
maintenance  listing  requirements  within 
18  months  of  receipt  of  the  letter,  or 
within  any  shorter  time  period  required 
by  the  Exchange.  (The  Exchange  will  not 
approve  any  Plan,  under  which  an 
issuer  is  curing  a  deficiency  under  SEC 
Rule  lOA-3,  which  extends  beyond  the 
earlier  of  12  months  or  the  first  annual 
shareholders'  meeting  (for 
circumstances  beyond  the  reasonable 
control  of  an  issuer)  and  6  months  (for 
other  circumstances)).  The  Plan  also 
must  set  quarterly  milestones  against 
which  the  Exchange  will  evaluate  its 
progress.  Exchange  staff  will  evaluate 
the  Plan  and  determine  whether  the 
issuer  has  made  a  reasonable 
demonstration  in  the  Plan  of  an  ability 
to  come  into  compliance  with  the 
Exchange's  maintenance  listing 
requirements.  The  Exchange  will  notify 
the  issuer  of  its  determination  within  45 
days  after  receipt  of  the  Plan.  If  the 
Exchange  does  not  accept  the  Plan,  it 
will  commence  proceedings  to  suspend 
and/or  delist  the  issue. 

If  the  Exchange  accepts  the  Plan,  the 
Exchange  will  review  the  issuer  on  a 
quarterly  basis  to  determine  the  issuer's 
progress  under  the  Plan.  If  the  issuer 
fails  to  meet  a  material  provision  of  the 
Plan  or  one  or  more  of  its  quarterly 
milestones,  the  Exchange  will  review  the 
facts  and  circumstances  and  determine 
whether  to  initiate  proceedings  to 
suspend  and/or  delist  the  issue; 
provided  however,  that  if  an  issuer  fails 
to  meet  a  material  provision  of  the  Plan 
that  relates  to  compliance  with  its 
obligations  under  SEC  Rule  lOA-3,  the 
Exchange  will  immediately  commence 


proceedings  to  suspend  and/or  delist 
the  issue.  If.  for  circumstances  that  do 
not  involve  compliance  with  SEC  Rule 
lOA-3,  the  Exchange  determines  that 
continued  listing  is  warranted,  the 
Exchange  will  continue  to  review  the 
issuer's  progress  under  the  Plan  on  at 
least  a  quarterly  basis.  If  the  issuer 
achieves  compliance  with  the 
Exchange's  maintenance  listing 
requirements  before  the  Plan  expires 
under  its  terms,  the  Exchange  may 
choose  to  consider  the  Plan  ended  as  of 
that  earlier  date. 

If  an  issuer,  within  one  year  after  the 
termination  of  a  Plan,  is  again 
determined  to  have  failed  to  meet  the 
Exchange's  maintenance  listing 
requirements,  the  Exchange  will  review 
the  facts  and  circumstances  (including 
whether  the  issuer  has  fallen  into  non- 
compliance with  the  same  standards  at 
issue  in  its  earlier  Plan)  and  will  take 
appropriate  action,  which  could 
include,  but  its  not  limited  to, 
shortening  the  time  periods  associated 
with  the  submission  of  any  new  Plan  or 
immediately  commencing  proceedings 
to  suspend  and/or  delist  the  issue. 

These  procedures  do  not  prevent  the 
Exchange  from  suspending  trading  in  an 
issue  immediately,  whenever  it  finds 
that  it  is  necessary  to  do  so  for  the 
protection  of  investors. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1,  Purpose 

The  CHX  states  that  the  purpose  of 
the  proposed  rule  change  is  to  amend 
certain  provisions  of  its  rules  relating  to 
the  governance  of  issuers  that  list 
securities  on  the  Exchange.  Specifically, 
the  CHX  seeks  to  amend  its  listing 
standards  to  enhance  its  requirements 
relating  to  the  roles  and  responsibilities 
of  independent  directors  and 
independent  board  committees 
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(including  audit  committees, 
nominating  committees  and 
compensation  committees),  which  are 
set  forth  in  CHX  Article  XWIll,  Rules 
19  and  21  (collectively,  the  "CHX 
Governance  Standards").  The  proposed 
amendments  to  the  CHX  Governance 
Standards  constitute  a  comprehensive 
group  of  significant  changes  to  the 
Exchange's  listing  standards  and  are 
intended  to  enhance  investor 
confidence  by  helping  to  ensure  the 
independence  of  corporate  directors  and 
strengthening  corporate  governance 
practices  The  Exchange  believes  that 
the  additional  proposed  changes  to  the 
Exchange's  mamtenance  listing 
standards,  which  are  found  in  CHX 
Article  XXVIII,  Rules  17A  and  22.  will 
ensure  continued  compliance  with  the 
CHX  Governance  Standards,  while  also 
providing  issuers  an  opportunity  to  cure 
failures  to  meet  those  (and  other)  on- 
going requirements.-* 

These  changes  to  the  CHX 
Governance  Standards  and  to  the  CHX's 
maintenance  listing  standard?  are 
designed  to  comply  with  the  provisions 
of  Section  1  UA(m)  under  the  Act  s  and 
SEC  Rule  lOA-,3  thereunder;*^  they  also 
include  additicmal  enhancements  to  the 
Exchange's  governance  requirements  for 
listed  companies.'  In  most  respects,  the 
Exchange  believes  that  proposed 
changes  are  substantiallv  similar  to 
governance  changes  proposed  by  the 
National  Association  of  Securities 
Dealers,  Inc.  and  the  American  Stock 
Exchange  LLC."  The  Exchange  also 
states  that  a  few  of  the  proposed 
changes — particularly  those  made  to  the 
CHX  maintenance  standards  or 
incorporated  within  at  least  one  new 
definition— mirror  existing  rules  or 
proposals  of  the  New  York  Stock 
Exchange.  Inc.  ("NYSE").^ 


*  A  few  additional  clerical  changes  are  also  made; 
these  changes  re-number  the  paragraphs  within 
affected  rules  and  add  new  headings  for  certain 
paragraphs. 

M5U.S.C.  78j-l(m). 

6  17  CFR  lOA-3.  The  Commission  notes  that  the 
CHX  intends  to  amend  the  proposed  rule  change  to 
fully  conform  with  SEC  Rule  lOA-3.  Telephone 
conversation  between  Kathleen  M.  Boege,  Vice- 
President  and  Associate  General  Counsel,  CHX,  and 
Ira  L.  Brandriss.  Special  Counsel,  Division. 
Commission,  on  October  10,  2003. 

^The  Commission  notes  that  the  CHX  will 
consider  amendments  to  the  proposed  rule  change 
once  the  Commission  approves  proposals  on 
corporate  governance  matters  filed  by  other 
exchanges.  Telephone  conversation  between 
Kathleen  M.  Boege.  Vice-President  and  Associate 
General  Counsel,  CHX,  and  Ira  L.  Brandriss,  Special 
Counsel,  Division,  Commission,  on  October  10, 
2003. 

*See  Securities  Exchange  Act  Release  No.  47516 
(March  17,  2003),  68  FR  14451  (March  25,  2003) 
(SR-NASD-2002-141)  and  SR-Amex-2003-65. 

"See  Securities  Exchange  Act  Release  No.  47672 
(April  n.2003),68FTt  19051  (April  17,  2003)  (SR- 


The  CHX  Governance  Standards  will 
apply  to  all  companies  listing  common 
stock  on  the  Exchange,  with  particular 
exemptions  for  controlled  companies, 
limited  partnerships,  companies  in 
bankruptcy,  closed-end  management 
companies  and  foreign  issuers.  Under 
proposed  Article  XXVIH.  Rule  19, 
Interpretation  and  Policy  .03,  passive 
business  organizations  (such  as  royalty 
trusts)  will  not  be  subject  to  these 
standards,  nor  will  the  standards  apply 
to  derivatives  or  special  purpose 
securities,  if  those  entities  and  securities 
are  exempt  from  the  requirements  of 
Rule  lOA-3  under  the  Act.i"  Under 
proposed  Article  XXVIII,  Rule  19, 
Interpretation  and  Policy  .04.  additional 
exemptions  will  exist  for  dual  and 
multiple  listings,  where  the  same  or 
another  class  of  security  of  the  company 
is  already  listed  on  another  national 
securities  exchange  or  national 
securities  association  that  has  similar 
governance-related  requirements.  The 
proposed  CHX  Governance  Standards 
will  apply  to  companies  that  list 
securities  under  Tier  I  or  Tier  II  of  the 
CHX's  listing  standards. 

Summarized  below  are  the  principal 
categories  of  change  to  the  CHX 
Governance  Standards. 

Definition  of  "Independence" 

The  Exchange  believes  that  it  is 
critical  for  investors  to  have  confidence 
that  an  individual  serving  as  an 
independent  director  does  not  have  any 
relationship  with  the  issuer  (or  its 
officers)  that  would  impair  the  director's 
independence.  Accordingly,  in  addition 
to  the  existing  CHX  rule  language, 
which  generally  precludes  any 
relationship  that  would  interfere  with 
the  exercise  of  independent  judgment  in 
carr\'ing  out  the  responsibilities  of  a 
director,  the  proposed  amendments 
specifically  identify  six  categories  of 
persons  w^ho  shall  not  be  considered 
independent  under  proposed  CHX 
Article  XXVIII,  Rule  19(o)(3). 

In  general,  persons  who  shall  not  be 
considered  independent  include:  (i)  A 
director  employed  by  the  issuer  or  its 
parent  or  subsidiary  during  the  previous 
three  years;  (ii)  a  director  who  accepts 
(or  who  has  immediate  family  members 
who  accept)  any  payments  from  the 
issuer  in  excess  of  $60,000  during  the 
current  year  or  any  of  the  past  three 
fiscal  years  (other  than  compensation 
for  board  service,  payments  from 
investments  in  the  issuer's  securities, 
compensation  to  non-executive  family 
members,  tax-qualified  retirement 


benefits  or  non-discretionary 
compensation):  (iii)  a  director  who  is  an 
immediate  family  member  of  an 
individual  who  is,  or  who  served  during 
the  previous  three  years,  as  an  executive 
officer  of  the  issuer  or  its  parent  or 
subsidiary;  (iv)  a  director  who  is  a 
principal  (/.e.,  a  partner,  controlling 
shareholder  or  executive  officer)  in  any 
organization  that  received  payments 
from  the  issuer,  or  that  made  payments 
to  the  issuer,  exceeding  5%  of  the 
recipient's  consolidated  gross  revenues 
for  the  year  or  5200,000,  whichever,  is 
greater;  (v)  a  director  who  is  an 
executive  officer  of  another  entity,  if 
there  is  compensation  committee 
overlap  between  the  issuer  and  such 
entity  currently  or  during  the  past  three 
years;  and  (vi)  a  director  who  was  a 
partner  or  employee  of  the  issuer's 
outside  auditor,  and  worked  on  the 
issuer's  audit,  during  any  of  the  past 
three  vears. 

Under  proposed  CHX  Article  XXVIII, 
Rule  19(o)(2),  the  proposed  amendments 
define  an  immediate  family  member  as 
a  person's  spouse,  parents,  children, 
siblings,  mothers  and  fathers-in-law, 
sons  and  daughters-in-law.  brothers  and 
sisters-in-law  and  any  person  who  has 
the  same  residence  as  the  director  in 
question 

Independent  Board  and  Board 
Committees 

Through  the  exercise  of  independent 
judgment,  independent  directors  act  on 
behalf  of  investors  to  maximize 
shareholder  value  and  guard  against 
conflicts  of  interest.  Accordinglv,  under 
proposed  Article  XXVIII,  Rule  19(a).  the 
proposed  amendments  require  most 
issuers  to  maintain  a  majoritv  of 
independent  directors  on  their  boards; 
small  business  issuers  will  be  required 
to  have  boards  consisting  of  at  least  50% 
independent  directors.  The  proposed 
rule  also  requires  regularly  convened 
executive  sessions  of  the  independent 
directors.  The  Exchange  states  that 
regularly  scheduled  executive  sessions 
will  encourage  and  enhance 
communication  among  independent 
directors.  A  controlled  company  would 
be  exempt  from  this  requirement." 

Under  proposed  CHX  Article  XXVIU, 
Rule  19(c),  the  nomination  of  the 
issuer's  directors  will  be  determined  by 
independent  directors.  Independent 
director  oversight  of  the  director 
nomination  process  should  enhance 
investor  confidence  in  the  selection  of 
well-qualified  director  nominees.  This 


NYSE-2002-33)  and  NYSE  Listed  Company 
Manual  Section  802. 
■<'17CFR240.10A-3. 


• '  Under  the  definition  in  proposed  in  CHX 
Article  XXVIII.  Rule  19(o)(l),  a  "controlled 
company"  would  mean  a  company  of  which  more 
than  50%  of  the  voting  power  is  held  by  an 
individual,  group  or  other  company. 
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rule  would  not  apply  in  cases  where  the 
right  to  nominate  a  director  legally 
helongs  to  a  third  party. '- 

The  proposal  under  proposed  CHX 
Article  XXVIll,  Rule  19(d)  also 
contemplates  independent  director 
approval  of  the  compensation  of  an 
issuer's  officers."  The  Exchange 
believes  this  oversight  will  help  ensure 
that  appropriate  executive  incentives 
are  in  place,  consistent  with  the  board's 
responsibility  to  maximize  shareholder 
value. 

Audit  Committee  Requirements 

I'nder  proposed  CHX  Article  XXVIII, 
Rule  19(b).  the  proposed  amendments 
would  expand  existing  CHX 
requirements  relating  to  audit 
committee  composition  and  would 
include  new  requirements  relating  to 
that  committee's  role  and  authority. 
With  verv  limited  exceptions  set  forth  in 
the  proposed  rule,  each  member  of  an 
issuer's  audit  committee:  (i)  Must  be  an 
independent  director;  (ii)  must  meet  the 
criteria  for  independence  set  forth  in 
vSEC  Rule  lOA-3;  and  (iii)  must  be  able 
to  read  and  understand  fundamental 
financial  statements,  including  a 
companv's  balance  sheet,  income 
statement  and  cash  flow  statement. '•» 

The  proposed  amendment  would 
require  each  issuer's  audit  committee  to 
have  the  responsibilities  and  authority 
set  out  in  SEC  Rule  10A-.3  (and  to  act 
in  accordance  with  those  provisions) 
and  to  have  a  written  charter  to  specify 
the  audit  committee's  minimum 
purposes,  duties  and  responsibilities, 
including  those  that  are  required  by  the 
SEC  Rule  and  by  the  Sarbanes-Oxley 
Act. '  "■  The  written  charter  must  be 
reviewed,  and  its  adequacy  must  be 
reassessed  on  an  annual  basis  by  the 
audit  committee. 

Code  of  Business  Conduct  and  Ethics 

Under  the  proposed  rules,  each  issuer 
would  be  required  to  adopt  a  code  of 


■  -  The  rule  incorporates  other  limited  exceptions 
that  would  permit  certain  persons  to  serve  on  the 
Dominating  committee,  if  the  issuer's  board 
determines  that  a  person's  membership  on  the 
committee  is  required  by  the  best  interests  of  the 
company  and  its  shareholders  and  the  board 
discloses  the  nature  of  the  relationship  and  the- 
basis  for  its  determination  in  the  next  annual 
meeting  proxy  statement  following  that 
determination,  .^n  issuer's  chief  executive  officer 
would  be  permitted  to  participate  in  the 
deliberations  relating  to  the  compensation  of  other 
officers,  but  would  not  be  allowed  to  vote. 

' '  Controlled  companies  would  be  exempt  from 
this  requirement,  and  a  specific  exception  would 
exist  to  allow  certain  persons  to  serve  on  the 
compensation  committee  in  exceptional  and  limited 
circumstances. 

'■'  Nothing  in  the  rule  exempts  an  issuer  from  the 
requirements  of  section  lOA(m)  under  the  Act,  15 
ll.S.C.  78i-l(m).  and  Rule  lOA-3  thereunder. 

'5  Pub  L.  107-204.  1 16  Stat.  745  (2002). 


conduct  and  ethics  that  applies  to  its 
directors,  officers  and  employees  and 
that  meets  the  requirements  of  section 
406(c)  of  the  Sarbanes-Oxlev  Act.  Under 
proposed  CHX  Article  XXVIII,  Rule 
19(e),  waivCTs  of  the  code  for  directors 
and  officers  would  need  to  be  approved 
by  the  issuer's  board  of  directors  and  be 
made  publicly  available. 

Governance-Related  Certifications 

Given  the  importance  of  the 
requirements  set  forth  in  the  CHX 
Governance  Standards,  the  proposed 
amendments  contain  a  requirement  that 
each  issuer's  chief  executive  officer 
certify,  on  an  annual  basis,  that  he  or 
she  is  not  aware  of  any  violation  by  the 
issuer  of  any  standard  set  forth  in  CHX 
Article  XXVIII.  Rules  19(a)-(e).  Further, 
under  proposed  CHX  Article  XXVIII. 
Rule  19(f).  such  chief  executive  officer 
is  required  to  promptly  notify  the 
Exchange  if  any  executive  officer  of  the 
issuer  becomes  aware  of  any  material 
non-compliance  by  the  issuer  with  those 
standards. 

Changes  to  CHX  Maintenance 
Standards 

For  both  Tier  I  and  Tier  II  issuers 
under  proposed  CHX  Article  XVIII. 
Rules  17A  and  22,  the  proposed 
amendments  contemplate  a  process 
whereby  ihe  Exchange  would  provide 
non-compliant  issuers  with  notice  and 
an  opportunity  to  cure  the  stated 
deficiency.  These  provisions  would 
apply  to  situations  in  which  an  issuer 
fails  to  meet  governance-related 
standards  as  well  as  those  in  which  an 
issuer  fails  to  meet  other  maintenance 
standards. 

In  general,  the  proposed  rule 
amendments  would  require  the 
Exchange  to  notify  a  non-compliant 
issuer  in  writing  of  the  Exchange's 
determination  and  the  reasons  for  such 
determination.  The  issuer  would  then 
be  required  to  respond  within  10 
business  days  to  confirm  its  receipt  of 
the  letter  and  to  advise  the  Exchange 
whether  or  not  the  issuer  intends  to 
submit  a  plan  for  curing  the  deficiency. 
Any  plan  must  describe  definitive 
action  that  the  issuer  has  taken  or  is 
taking  that  would  bring  it  into 
conformity  with  the  Exchange's 
standards  within  18  months,  or  within 
any  shorter  period  of  time  required  by 
the  Exchange. 1*^  The  plan  must  be 
submitted  within  45  days  after  receiving 


'"The  proposed  rule  confirms  that  the  Exchange 
would  not  accept  a  plan  that  is  designed  to  cure  a 
deficiency  under  SEC  Rule  lOA-3  if  the  plan 
extends  beyond  the  earlier  of  12  months  or  the  first 
annual  shareholders'  meeting  (for  circumstances 
beyond  the  teasonable  control  of  an  issuer)  and  6 
months  (for  other  circumstances). 


the  Exchange's  determination  of 
deficiency.  If  the  Exchange  accepts  the 
plan,  the  Exchange  would  assess  the 
issuer's  progress  on  a  quarterly  basis.  If 
the  Exchange  does  not  accept  the  plan, 
the  Exchange  would  initiate 
proceedings  to  suspend  and/or  delist 
the  issue.  While  the  plan  is  in  effect,  the 
Exchange  could  initiate  proceedings  to 
suspend  and/or  delist  the  issue  if  the 
issuer  fails  to  meet  a  material  provision 
of  the  plan  or  fails  to  meet  quarterly 
milestones. 

The  foregoing  procedures  would  not 
preclude  the  Exchange  from  taking 
immediate  action  to  suspend  trading  in 
an  issue,  if  such  action  is  necessary  for 
the  protection  of  investors. 

Application  of  Standards  to  Issuers 
With  Dual  or  Multiple  Listings 

Because  the  majority  of  the 
Exchange's  issuers  have  securities  that 
are  also  listed  on  one  or  more  other 
markets,  the  Exchange  has  included  a 
provision  in  its  proposed  rule 
amendments  under  proposed  CHX 
Article  XVIII,  Rule  19.  Interpretation    ^ 
and  Policy  .04  that  would  exempt  such 
issuers  from  the  CHX  Governance 
Standards  if  the  issuer  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  with  listing 
standards  substantially  similar  to  the 
CHX  Corporate  Governance  Standards. 
The  proposed  rule  text  contains  specific 
criteria  that  must  be  considered  when 
determining  whether  another  market's 
governance  standards  are  "substantially 
similar." 

Schedule  for  Effectiveness  of  Proposed 
Rule  Changes 

The  CHX  anticipates  that  the 
proposed  rule  changes  to  CHX 
Governance  Standards  will  become 
effective  in  accordance  with  the 
timetable  set  forth  in  proposed  CHX 
Article  XXVIII.  Rule  19,  Interpretation 
and  Policy  .05.  In  general,  following 
Commission  approval  of  the  proposed 
rule  changes:  (i)  The  audit  committee 
requirements  mandated  by  Rule  lOA-3 
under  the  Act  (and  the  exception  set  out 
in  CHX  Article  XXVIII.  Rule 
19(b)(l)(B)(ii))  will  become  effective  as 
set  out  in  Rule  lOA-3  for  all  issuers;  (ii) 
the  other  CHX  Governance  Standards 
will  become  effective  two  years  after 
thev  are  approved  by  the  Commission, 
with  a  one-year  "grace  period"  for 
issuers  with  staggered  term  boards:  and 
(iii)  issuers  listing  on  the  Exchange  in 
connection  with  an  initial  public 
offering  or  transferring  from  another 
marketplace  with  different  governance 
standards  will  be  required  to  comply 
with  CHX  Governance  Standards  within 


Federal  Register  /  Vol.  68.  No.  208  /  Tuesday,  October  28,  2003 'Notices 


61507 


two  years  after  listing  on  the  CHX.'^ 
Changes  to  CHX  Maintenance  Standard.-^ 
will  become  effective  upon  Commission 
approval. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '"  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  '"  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remov'e 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Hegulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received.  The  Exchange,  however, 
did  notif\-  its  issuers  of  the  tvpes  of 
proposed  rule  changes  that  it  was 
contemplating  and  has  not  received  any 
objections  to  those  proposals.  One 
issuer's  verbal  comments  "seeking 
flexibility  in  the  effective  dates  of,  or  the 
scope  of  the  exceptions  from,  the 
proposals  for  the  new  independence 
requirements  "have  been  incorporated 
into  the  Exchange's  rule  proposal, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


' "  An  issuer  transferring  to  the  CHX  from  another 
market  with  substantially  similar  governance 
standards  must  comply  with  such  governance 
standards  at  the  time  the  issuer  lists  with  the  CHX, 
or  within  any  transition  period  that  was  provided 
by  the  other  marketplace. 

■8  15U.S.C.  78f(b). 

'"ISU.S.C.  78f(b)(5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change,  as  amended,  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX,  All 
submissions  should  refer  to  file  number 
SR-CHX-2003-19  and  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv.-'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  03-2713,5  Filed  10-27-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48678;  File  No.  SR-GSCC- 
2002-04] 

Self-Regulatory  Organizations: 
Government  Securities  Clearing 
Corporation:  Order  Approving 
Proposed  Rule  Change  to  Institute 
Informal  Hearing  Procedures  tor  Fine 
Disputes 

October  22,  2003. 
I.  Introduction 

On  June  28,  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  August  19,  2003,  amended 
proposed  rule  change  SR-GSCC-2002- 
04  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 


September  2,  2003.-  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change, 

II,  Description 

Since  1998,  GSCC  has  had  the 
authority  to  impose  fines  in  order  to 
promote  greater  compliance  with  its 
funds  settlement  debit  and  clearing  fund 
deposit  deficiency  call  deadlines.  * 
GSCC  Rule  37  contains  procedures 
whereby  a  member  can  dispute  any  fine 
assessment  through  a  formal  hearing 
process.  Rule  37  also  permits  GSCC  to 
establish  procedures  for  a  hearing  not 
otherwise  provided  for  in  the  rules,* 
GSCC  seeks  authority  to  specifically 
incorporate  into  its  rules  informal 
hearing  procedures  with  respect  to 
disputed  fines. 

Pursuant  to  GSCCs  new  procedures, 
if  a  member  disputes  a  fine  and  asks  for 
a  formal  hearing  in  the  manner  already 
specified  in  the  rules.  GSCCs 
management  will  automatically  conduct 
a  review  of  the  disputed  fine.  Based  on 
the  documentation  already  required  in 
the  rules  and/or  a  meeting  arranged 
with  the  member,  management  may 
determine  that  the  fine  should  be 
waived.  If  management  determines  that 
the  fine  should  be  waived,  it  must 
inform  the  Membership  and  Risk 
Management  Committee  of  its 
determination  and  the  reasons  for  that 
determination.  The  Committee  has  the 
ability  to  accept  or  reject  management's 
determination.  If  the  Committee  accepts 
management's  determination,  the  fine 
will  be  waived.  However,  if  the 
Committee  chooses  not  to  accept 
management's  determination  or  if 
management  had  not  determined  in  its 
review  that  the  fine  should  be  waived, 
the  member  has  the  right  to  the  formal 
hearing  already  provided  for  in  Rule  37. 

In  addition,  GSCCs  rules  are  being 
amended  to  require  that  if  a  fine  is 
assessed,  the  member  must  pay  the  fine 
within  30  calendar  days  (currently  90 
days)  after  it  receives  the  fine 
imposition  letter.  If  the  member  requests 
a  hearing  in  accordance  with  GSCCs 
rules  to  dispute  the  fine,  the  fine  will 
not  be  owing  while  the  hearing  is 
pending. 

III,  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  perfect  the 
mechanism  of  a  national  system  for  the 


20l7CFR200.30-3(a)(12). 
'  15  U.S.C.  78sa))(l). 


2  Securities  Exchange  Act  Release  No.  4841 1 
(August  26,  2003),  68  FR  52256. 

^  Securities  Exchange  Act  Release  No.  39746 
(March  12.  1998),  63  FR  13439  (March  19,  1998) 
(File  No.  SR-GSCC-97-04]. 

*  Government  Securities  Clearing  Corporation 
Rule  37,  Section  7. 
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prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^ 
The  Commission  finds  that  GSCC's 
proposed  rule  change  is  consistent  with 
this  requirement  because  it  clearly  sets 
forth  in  GSCC's  rules  its  procedures  for 
management's  review  and  possible 
waiver  of  fines  and  should  provide 
members  with  a  more  efficient  and  less 
burdensome  method  for  the  possible 
resolution  of  disputed  fines  before  a  full 
hearing  takes  place.  This  added 
efficiencv  should  contribute  to  the 
perfection  of  the  national  system  for 
clearance  and  settlement. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Secti(m  19(h)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2002-()4)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'' 

Margaret  H.  McFarland. 

Deputy  Secrctan,- 

IFR  Doc.  03-27136  Filed  10-27-03;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48674:  File  No.  SR-NASD- 
2003-149] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SuperMontage 
and  ITS  Securities 

October  21,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
6,  2003  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 


M5US.C.  78q-l(b)(3)(F). 
6  17CFR200.3O-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
M7CFR  240   19b-4 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  enhance  the 
Nasdaq  National  Market  Execution 
System  ("NNMS"  or  "SuperMontage"). 
Nasdaq  proposes  to  trade  via 
SuperMontage  all  securities  that  are 
eligible  for  trading  via  the  Intermarket 
Trading  System  ("ITS  Securities"). 
Under  the  proposal,  NASD  members 
will  trade  ITS  Securities  using  the 
SuperMontage  functionality  that  the 
Commission  has  previously  approved 
for  the  trading  of  Nasdaq-listed 
securities,  with  certain  modifications 
needed  to  ensure  that  NASD  members 
continue  to  comply  with  all  pre-existing 
NASD  and  Commission  rules  governing 
the  trading  of  ITS  Securities.  Nasdaq 
will  publish  a  phase-in  process  for  the 
trading  of  ITS  Securities  on  the 
SuperMontage  platform  after  approval 
by  the  Commission.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  italicized: 
proposed  deletions  are  in  [brackets]. 

*  *  i  *  * 

4700.  \a.sdaq  National  Market 
Execution  System  (NNMS) 

4701.  Definitions 

Unless  stated  otherwise,  the  terms 
described  below  shall  have  the 
following  meaning: 

(a)  The  tarm  active  NNMS  securities 
shall  mean  those  NNMS  eligible 
securities  in  which  at  least  one  NNMS 
Market  Maker  or  ITS/CAES  Market 
Maker  is  currently  active  in  NNMS. 

(b)  Reserved 

(c)  The  term  Attributable  Quote/Order 
shall  have  the  following  meaning: 

(1)  For  NNMS  Market  Makers  and 
NNMS  ECNs,  a  bid  or  offer  Quote/Order 
that  is  designated  for  display  (price  and 
size)  next  to  the  participant's  [MMID] 
MPID  in  the  Nasdaq  Quotation  Montage 
once  such  Quote/Order  becomes  the 
participant's  best  attributable  bid  or 
offer. 

(2)  For  ITS/CAES  Market  Makers,  a 
bid  or  offer  Quote/Order  that  is 
designated  for  display  (price  and  size) 
next  to  the  participant's  MPID  once 
such  Quote/Order  becomes  the 
participant's  best  attributable  bid  or 
offer. 

\(2)](3)  For  UTP  Exchanges,  the  best 
bid  and  best  offer  quotation  with  price 
and  size  that  is  transmitted  to  Nasdaq  by 
the  UTP  Exchange,  which  is  displayed 
next  to  the  UTP  Exchange's  [MMID] 
MPID  in  the  Nasdaq  Quotation  Montage. 

(d)  The  term  Automated  Confirmation 
Transaction  service  or  ACT  shall  mean 


the  automated  system  owned  and 
operated  by  The  Nasdaq  Stock  Market, 
Inc.,  which  compares  trade  information 
entered  bv  ACT  Participants  and 
submits  "locked-in"  trades  to  clearing, 

(e)  The  term  automatic  refresh  size 
shall  mean  the  default  size  to  which  an 
NNMS  Market  Maker's  quote  will  be 
refreshed  pursuant  to  NASD  Rule 
4710(b)(2),  if  the  market  maker  elects  to 
utilize  the  Quote  Refresh  Functionality 
and  does  not  designate  to  Nasdaq  an 
alternative  refresh  size,  which  must  be 
at  least  one  normal  unit  of  trading.  The 
automatic  refresh  size  default  amount 
shall  be  1,000  shares. 

(f)  The  term  Directed  Order  shall 
mean  an  order  in  a  Nasdaq-listed 
secur/fv  that  is  entered  into  the  system 
by  an  NNMS  participant  that  is  directed 
to  a  particular  Quoting  Market 
Participant  at  any  price,  through  the 
Directed  Order  process  described  in 
Rule  4710(c).  This  term  shall  not 
include  the  "Preferenced  Order" 
described  in  subparagraph  (aa)  of  this 
rule.  Directed  Orders  shall  not  be 
available  for  ITS  Securities. 

(g)  The  term  Displayed  Quote/Order 
shall  mean  both  Attributable  and  Non- 
Attributable  (as  applicable)  Quotes/ 
Orders  transmitted  to  Nasdaq  by 
Quoting  Market  Participants  or  NNMS 
Order  Entry  Firms. 

(h)  The  term_  Firm  Quote  Rule  shall 
mean  SEC  Rule  llAcl-1. 

(i)  The  term  Immediate  or  Cancel 
shall  mean,  for  limit  orders  so 
designated,  that  if  after  entr\'  into  the 
NNMS  a  marketable  limit  order  (or 
unexecuted  portion  thereof)  becomes 
non-marketable,  the  order  (or 
unexecuted  portion  thereof)  shall  be 
canceled  and  returned  to  the  entering 
participant. 

(j)  The  term  Liability  Order  shall  mean 
an  order  that  when  delivered  to  a 
Quoting  Market  Participant  imposes  an 
obligation  to  respond  to  such  order  in  a 
manner  consistent  with  the  Firm  Quote 
Rule. 

(k)  The  term  limit  order  shall  mean  an 
order  to  buy  or  sell  a  stock  at  a  specified 
price  or  better. 

(1)  The  term  market  order  shall  mean 
an  unpriced  order  to  buy  or  sell  a  stock 
at  the  market's  current  best  price. 

(m)  The  term  marketable  limit  order 
shall  mean  a  limit  order  to  buy  that,  at 
the  time  it  is  entered  into  the  NNMS,  is 
priced  at  the  current  inside  offer  or 
higher,  or  a  limit  order  to  sell  that,  at  the 
time  it  is  entered  into  the  NNMS,  is 
priced  at  the  inside  bid  or  lower. 

(n)  The  term  mixed  lot  shall  mean  an 
order  that  is  for  more  than  a  normal  unit 
of  trading  but  not  a  multiple  thereof. 

(o)  The  term  Non-Attributable  Quote/ 
Order  shall  mean: 
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(1)  for  orders  in  Nasdaq-listed 
securities,  a  bid  or  offer  Quote/Order 
that  is  entered  by  a  Nasdaq  Quoting 
Marlcet  Participant  or  NNMS  Order 
Entry  Firm  and  is  designated  for  display 
(price  and  size)  on  an  dnonymt)us  basis 
in  the  Nasdaq  Order  Display  Facility. 
UTP  Exchanges  may  submit  Non- 
Attributable  Quote/Order(s)  in 
conformity  with  Rule  4710(e). 

(2)  for  orders  in  ITS  Securities,  a  bid 
or  offer  Quote/Order  that  is  entered  bv 
an  ITS/CAES  Market  Maker  and  is 
designated  for  display  (price  and  size) 
and/or  execution  on  an  anonvmous 
basis  in  the  Nasdaq  Order  Display 
Facility.  NNMS  Order  Entry  Firms  shall 
be  eligible  to  enter  Non-Attributable 
orders  in  ITS  Securities  only  if  they  are 
designated  as  Immediate  or  Cancel. 

(p)  The  term  Non-Directed  Order  shall 
mean  an  order  that  is  entered  into  the 
system  by  an  NNMS  Participant  and  is 
not  directed  to  any  particular  Quoting 
Market  Participant  or  ITS  Exchange,  and 
shall  also  include  Preferenced  Orders  as 
described  in  subparagraph  (aa)  of  this 
rule. 

(q)  The  term  Non-Liability  Order  shall 
mean  for  Nasdaq  listed  securities  an 
order  that  when  delivered  to  a  Quoting 
Market  Participant  imposes  no 
obligation  to  respond  1o  such  order 
under  the  Firm  Quote  Rule.  For  ITS 
Securities,  only  orders  preferenced  to  an 
ITS  exchange  can  be  non-habilit\- 
orders 

(r)  The  term  Nasdaq  National  Market 
Execution  System,  NNMS,  or  svstem 
shall  mean  the  automated  system  owned 
and  operated  by  The  Nasdaq  Stock 
Market,  Inc.  which  enables  NNMS 
Participants  to  execute  transactions  in 
active  NNMS  authorized  securities;  to 
have  reports  of  the  transactions 
automatically  forwarded  to  the 
appropriate  National  Market  Trade 
Reporting  System,  if  required,  for 
dissemination  to  the  public  and  the 
industn,-.  and  to  "lock  in"  these  trades 
by  sending  both  sides  to  ;he  applicable 
clearing  corpuration{s)  designated  bv 
the  NNMS  Participant(s)  for  clearance 
and  settlement:  and  to  provide  NNMS 
Participants  with  sufficient  monitoring 
and  updating  capability  to  participate  in 
an  automated  execution  environment. 

(s)  The  term  NNMS  eligible  securities 
shall  mean  designated  Nasdaq-listed 
equity  securities  and  ITS  Securities  as 
that  term  is  defined  in  NASD  Rule 
5210(c). 

(t)  The  term  NNMS  ECN  shall  mean 
a  member  of  the  Association  that  meets 
all  of  the  requirements  of  NASD  Rule 
4623.  and  that  participates  in  the  NNMS 
with  respect  to  one  or  more  Nasdaq 
listed  [NNMS  eligible]  securities. 


(1)  The  term  NNMS  Auto-Ex  ECN 
shall  mean  an  NNMS  ECN  that 
participates  in  the  automatic-execution 
functionality-  of  the  NNMS  system,  and 
accordingly  executes  Non-Directed 
Orders  via  automatic  execution  for  the 
purchase  or  sale  of  an  active  Nasdaq 
listed  [NNMS]  security  at  the  Nasdaq 
inside  bid  and/or  offer  price. 

(2)  The  term  NNMS  Order- Delivery 
£CV  shall  mean  an  NNMS  ECN  that' 
participates  in  the  order-delivery 
functionality  of  the  NNMS  system, 
accepts  delivery  of  Non-Directed  Orders 
that  are  Liability  Orders,  and  provides 
an  automated  execution  of  Non-Directed 
Orders  (or  an  automated  rejection  of 
such  orders  if  the  price  is  no  longer 
available)  for  the  purchase  or  sale  of  an 
active  Nasdaq  listed  [NNMS]  security  at 
the  Nasdaq  inside  bid  and/or  offer  price. 

(u)  The  term  NNMS  Market  Maker 
shall  mean  a  member  of  the  Association 
that  is  registered  as  a  Nasdaq  Market 
Maker  and  as  a  Market  Maker  for 
purposes  of  participation  in  NNMS  with 
respect  to  one  or  more  Nasdaq  listed 
[NNMS  eligible]  securities,  and  is 
currently  active  in  NNMS  and  obligated 
to  execute  orders  through  the  automatic- 
execution  functionality  of  the  NNMS 
system  for  the  purchase  or  sale  of  an 
active  Nasdaq  listed  [NNMS]  security  at 
the  Nasdaq  inside  bid  and/or  offer  price. 

(v)  The  term  Nm4S  Participant  shall 
mean  an  NNMS  Market  Maker,  NNMS 
ECN,  UTP  Exchange,  [or]  ITS/CAES 
Market  Maker,  or  NNMS  Order  Entr\- 
Firm  registered  as  such  with  the 
Association  for  participation  in  NNMS. 

(w)  The  term  NNMS  Order  Entry  Firm 
shall  mean  a  member  of  the  Association 
who  is  registered  as  an  Order  Entrv  Firm 
for  purposes  of  entering  orders  in  NNMS 
Securities  into  NNMS  [participation  in 
NNMS].  This  term  shall  also  include 
any  Electronic  Communications 
Network  or  Alternative  Trading  Svstem 
that  fails  to  meet  all  the  requirements  of 
Rule  4623.  NNMS  Order  Entr\-  Firms 
shall  not  charge  any  fee  to  a  broker- 
dealer  that  accesses  the  NN"MS  Order 
Entry'  Firm's  quote/order  through 
NNMS. 

(x)  The  term  Nasdaq  Quotation 
Montage  shall  mean  the  portion  of  the 
Nasdaq  Workstation  presentation  that 
displays  for  a  particular  stock  two 
columns  (one  for  bid,  one  for  offer), 
under  which  is  listed  in  price/time 
priority  the  [MMID]  MPIDs  for  each 
NNMS  Market  Maker,  NNMS  ECN.  and 
UTP  Exchange  registered  in  the  stock 
and  the  corresponding  quote  (price  and 
size)  next  to  the  related  [MMID]  MPID. 

(y)  The  term  Nasdaq  Quoting  Market 
Participant  shall  include  only  the 
following:  (1)  NNMS  Market  Makers; 


[or]  (2)  NNMS  ECNs[.]  and  (3)  ITS/CAES 
Market  Makers. 

(z)  The  term  odd-lot  order  shall  mean 
an  order  that  is  for  less  than  a  normal 
unit  of  trading. 

(aa)  The  term  Preferenced  Order  shall 
mean  an  order  that  is  entered  into  the 
Non-Directed  Order  Process  and  is 
designated  to  be  delivered  to  or 
executed  against  a  particular  Quoting 
Market  Participant's  Attributable  Quote/ 
Order  if  the  Quoting  Market  Participant 
is  at  the  best  bid/best  offer  when  the 
Preferenced  Order  is  the  next  in  line  to 
be  executed  or  delivered.  Preferenced 
Orders  shall  be  executed  subject  to  the 
conditions  set  out  in  Rule  4710(b). 

(hh)  The  term  Quote/Order  shall  mean 
a  single  quotation  or  shall  mean  an 
order  or  multiple  orders  at  the  same 
price  submitted  to  Nasdaq  by  a  Nasdaq 
Quoting  Market  Participant  or  NNMS 
Order  Entry  Firm  that  is  displayed  in 
the  form  of  a  single  quotation.  Unless 
specifically  referring  to  a  UTP 
Exchange's  agency  Quote/Order  (as  set 
out  in  Rule  4710((f]e)(2)(b)),  when  this 
term  is  used  in  connection  with  a  UTP 
Exchange,  it  shall  mean  the  best  bid 
and/or  the  best  offer  quotation 
transmitted  to  Nasdaq  by  the  UTP 
Exchange. 

(cc)  Tne  term  Quoting  Market 
Participant  shall  include  any  of  the 
following:  (1)  NNMS  Market  Makers;  (2) 
NNMS  ECNs:  [and]  (3)  UTP  Exchange 
Specialists,  and  ITS/CAES  Market 
Makers. 

(dd)  The  term  Reserve  Size  shall  mean 
the  system-provided  functionality  that 
permits  a  Nasdaq  Quoting  Market 
Participant  or  NNMS  Order  Entry  Firm 
to  display  in  its  Displayed  Quote/Order 
part  of  the  full  size  of  a  proprietary'  or 
agency  order,  with  the  remainder  held 
in  reserve  on  an  undisplayed  basis  to  be 
displayed  in  whole  or  in  part  after  the 
displayed  part  is  reduced  by  executions 
to  less  than  a  normal  unit  of  trading. 

(ee)  The  term  Nasdaq  Order  Display 
Facility  shall  mean  the  portion  of  the 
Nasdaq  Workstation  presentation  that 
displays,  without  attribution  to  a 
particular  Quoting  Market  Participant's 
[MMID]  MPID.  the  five  best  price  levels 
in  Nasdaq  on  both  the  bid  and  offer  side 
of  the  market  and  the  aggregate  size  of 
Attributable  and  Non-Attributable 
Quotes/Orders  at  each  price  level. 

(ff)  The  term  UTP  Exchange  shall 
mean  any  registered  national  securities 
exchange  that  elects  to  participate  in  the 
NNMS  and  that  has  unlisted  trading 
privileges  in  Nasdaq  National  Market 
securities  pursuant  to  the  Joint  Self- 
Regulatory  Organization  Plan  Governing 
the  Collection,  Consolidation  and 
Dissemination  Of  Quotation  and 
Transaction  Information  For  Exchange- 
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Listed  Nasdaq/National  Market  System 
Securities  Traded  On  Exchanges  On  An 
Unlisted  Trading  Privilege  Basis 
("Nasdaq  LJTP  Plan"). 

(gg)  The  term  Legacy  Quote  shall 
mean  the  quotation  mechanism  that 
existed  in  Nasdaq  on  or  before  July  1, 
2002,  and  that  does  not  permit  the  entry 
of  Quotes/Orders  at  multiple  price 
levels  in  the  NNMS. 

(hh)  The  term  Day  shall  mean,  for 
orders  so  designated,  that  if  after  entry 
into  the  NNMS.  the  order  is  not  fully 
executed,  the  order  (or  unexecuted 
portion  thereof)  shall  remain  available 
for  potential  display  and/or  execution 
until  market  close  (4  p.m.  Eastern 
Time),  after  which  it  shall  be  returned 
to  the  entering  party. 

(ii)  The  term  Good-till-Cancelled  shall 
mean,  for  orders  so  designated,  that  if 
after  entrv  into  NNMS,  the  order  is  not 
fully  executed,  the  order  (or  unexecuted 
portion  thereof)  shall  remain  available 
for  potential  display  and/or  execution 
until  cancelled  by  the  entering  party,  or 
until  1  year  after  entrv'.  whichever 
comes  first. 

(jj)  The  term  Enc/-o/-Dav  shall  mean, 
for  orders  so  designated,  that  if  after 
entry  into  the  NNMS.  the  order  is  not 
fully  executed,  the  order  (or  unexecuted 
portion  thereof)  shall  remain  available 
for  potential  execution  and/or  display 
until  market  close  (4  p.m.  Eastern 
Time),  and  thereafter  for  potential 
execution  until  6:30  p.m.  Eastern  Time, 
after  which  it  shall  be  returned  to  the 
entering  party.  End-of-Day  orders  shall 
not  be  available  for  ITS  Securities. 

(kk)  The  term  Auto  Ex  shall  mean  for 
orders  in  \'asdaq  listed  securities  so 
designated,  an  order  that  will  execute 
solely  against  the  Quotes/Orders  of 
NNMS  Participants  that  participate  in 
the  automatic  execution  functionality  of 
the  NNMS  and  that  do  not  charge  a 
separate  quote-access  fee  to  NNMS 
Participants  accessing  their  Quotes/ 
Orders  through  the  NNMS. 

(ill  The  term  Fill  or  Return  shall  mean 
for  orders  in  ITS  Securities  so 
designated,  an  order  that  is  to  be 
delivered  to  or  executed  by  NNMS 
Participants  without  delivering  the  order 
to  an  ITS  Exchange  and  without  trading 
through  the  quotations  of  ITS 
Exchanges. 

1(11)1  [mm]  The  term  Pegged  shall 
mean,  for  orders  so  designated,  that  after 
entry  into  the  NNMS,  the  price  of  the 
order  is  automatically  adjusted  by 
NNMS  in  response  to  changes  in  the 
Nasdaq  inside  bid  or  offer,  as 
appropriate.  The  price  of  a  Pegged  Order 
may  be  equal  to  the  inside  quote  on  the 
same  side  of  the  market  (a  Regular 
Pegged  Order)  or  may  be  equal  to  a 
specified_amount  better  than  the  inside 


quote  on  the  contra  side  of  the  market 
(a  Reverse  Pegged  Order).  The  market 
participant  entering  a  Pegged  Order  may 
(but  is  not  required  to)  specify  a  cap 
price,  to  define  a  price  at  which  pegging 
of  the  order  will  stop  and  the  order  will 
be  converted  into  an  un-pegged  limit 
order.  Pegged  Orders  shall  not  be 
available  for  ITS  Securities. 

(nn)  The  term  Discretionary  shall 
men: 

(1)  for  orders  in  Nasdaq  listed 
securities  so  designated,  an  order  that 
when  entered  into  NNMS  has  both  a 
displayed  bid  or  offer  price,  as  well  as 
a  non-displayed  discretionary  price 
range  in  which  the  participant  is  also 
willing  to  buy  or  sell,  if  necessar\'.  The 
display  price  may  be  fixed,  er  pegged  to 
the  inside  quote  on  the  same  side  of  the 
market  (or  a  specified  amount  better 
than  the  inside  quote  on  the  contra  side 
of  the  market  if  designated  as  a  short 
sale  order),  and  the  pegging  of  the 
discretionary  order  may  be  capped  in 
the  same  manner  as  a  pegged  order. 

(2)  for  orders  in  ITS  Securities  so 
designated,  an  order  that  when  entered 
into  NNMS  has  both  a  displayed  bid  or 
offer  price,  as  well  as  a  non-displayed 
discretionary  price  range  in  which  the 
participant  is  also  willing  to  buy  or  sell, 
if  necessary.  The  display  price  must  be 
fixed.  A  Discretionary  Order  in  an  ITS 
Security  may  not  result  in  a  quote  that 
locks  or  crosses  the  national  best  bid 
and  offer  and  shall  not  be  executed  at 

a  price  that  trades  through  the  quotation 
of  an  ITS  Exchange  unless  it  is 
designated  as  a  Sweep  Order. 

(oo)  The  term  Summary  shall  mean, 
for  orders  so  designated,  an  order  that 
if  marketable  upon  entry  and  receipt  by 
NNMS,  shall  be  rejected  and  returned  to 
the  entering  partv. 

(pp)  The  term  ITS/CAES  Market 
MaJcer  shall  mean  a  member  of  the 
Association  that  is  registered  as  an  ITS/ 
CAES  Market  Maker  as  defined  in 
NASD  Rule  5210(e)  and  as  a  Market 
Maker  for  purposes  of  participation  in 
NNMS  with  respect  to  one  or  more  ITS 
Securities,  and  is  currently  active  in 
NNMS.  ITS/CAES  Market  Makers  shall 
be  permitted  to  execute  orders  in  ITS 
Securities  through  the  automatic 
execution  or  order  delivery  functionality 
of  the  NNMS  system  for  the  purchase  or 
sale  of  active  ITS  Securities. 

(qq)  The  term  ITS  Exchange  shall 
mean  a  national  securities  exchange 
that  participates  in  the  ITS  system  as 
defined  in  Rule  5210(aj.  ITS  Exchanges 
shall  not  be  eligible  to  participate  in  the 
NNMS.  ITS  Commitments  sent  by  ITS 
Exchanges  shall  be  processed  by  the 
system  in  accordance  with  the  ITS  Plan 
and  all  applicable  NASD  rules 
governing  the  participation  in  ITS. 


Quotes/Orders  that  are  eligible  for  ITS 
will  he  processed  by  the  system  and 
delivered  to  the  appropriate  ITS 
Exchange  as  an  ITS  Commitment  in 
accordance  with  the  requirements  of  the 
ITS  Plan  and  all  applicable  NASD  rules. 

(rrl  The  term  Sweep  Order  shall 
mean,  for  orders  in  ITS  Securities  so 
designated,  an  order  that  may  be 
delivered  to  or  executed  by  NNMS 
Participants  at  multiple  price  levels. 

(ssl  The  term  Total  Day  shall  mean, 
for  orders  so  designated,  that  if  after 
entr\'  into  the  NNMS,  the  order  is  not 
fullv  executed,  the  order  (or  unexecuted 
portion  thereof)  shall  remain  available 
for  potential  display  between  7:30  a.m. 
and  6:30  p.m.  and  for  potential 
execution  between  market  open,  and 
6:30  p.m..  after  which  it  shall  be 
returned  to  the  entering  party. 

(tt)  The  term  Total  Good-till- 
Cancelled  shall  mean,  for  orders  so 
designated,  that  if  after  entry  into 
NNMS,  the  order  is  not  fully  executed, 
the  order  (or  unexecuted  portion 
thereof)  shall  remain  available  for 
potential  display  between  7:30  a.m.  and 
6:30  p.m.  and  for  potential  execution 
between  market  open  and  6:30  p.m., 
until  cancelled  by  the  entering  party,  or 
until  1  year  after  entry,  whichever 
comes  first. 

(uuj  The  term  Total  Immediate  or 
Cancel  shall  mean,  for  limit  orders  so 
designated,  that  if  after  entry  into  the 
NNMS  a  marketable  limit  order  (or 
unexecuted  portion  thereofi  becomes 
non-marketable,  the  order  (or 
unexecuted  portion  thereofi  shall  be 
canceled  and  returned  to  the  entering 
participant.  Such  orders  are  available 
for  potential  execution  between  9:30 
a.m.  and  6:30  p.m. 

4705.  NNMS  Participant  Registration 

(a)  Participation  in  NNMS  as  an 
NNMS  Market  Maker  requires  current 
registration  as  such  with  the 
Association.  Such  registration  shall  be 
conditioned  upon  the  NNMS  Market 
Maker's  initial  and  continuing 
compliance  with  the  following 
requirements: 

(1 )  Execution  of  an  NNMS  Participant 
application  agreement  with  the 
Association; 

(2)  Membership  in.  or  access 
arrangement  with  a  participant  of  a 
clearing  agency  registered  with  the 
Commission  that  maintains  facilities 
through  which  NNMS  compared  trades 
may  be  settled; 

(3)  Registration  as  a  market  maker  in 
The  Nasdaq  Stock  Market  pursuant  to 
the  Rule  4600  Series  and  compliance 
with  all  applicable  rules  and  operating 
procedures  of  the  Association  and  the 
Commission; 
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(4)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  NNMS  Market  Maker  or 
to  prevent  the  improper  use  or  access  to 
Nasdaq  systems,  including 
unauthorized  entry  of  information  into 
NNMS:  and 

(5)  Acceptance  and  settlement  of  each 
NNMS  trade  that  NNMS  identifies  as 
having  been  effected  bv  such  NNMS 
Market  Maker,  or  if  settlement  is  to  be 
made  through  another  clearing  member, 
guarantee  of  the  acceptance  and 
settlement  of  such  identified  NNMS 
trade  bv  the  clearing  member  on  the 
regularly  scheduled  settlement  date. 

(b)  Pursuant  to  Rule  4611  (f). 
participation  as  an  NNMS  Market  Maker 
is  required  for  any  Nasdaq  market  maker 
registered  to  make  a  market  in  an  NNMS 
security. 

(c)  Participation  in  NNMS  as  an 
NNMS  Order  Entry  Firm  requires 
current  registration  as  such  with  the 
Association.  Such  registration  shall  be 
conditioned  upon  the  NNMS  Order 
Entry  Firm's  initial  and  continuing 
compliance  with  the  following 
requirements: 

(1)  Execution  of  an  NNMS  Participant 
application  agreement  with  the 
Association; 

(2)  Membership  in,  or  access 
arrangement  with  a  participant  of,  a 
clearing  agency  registered  with  the 
Commission  that  maintains  facilities 
through  which  NNMS  compared  trades 
may  be  settled: 

(.^)  Compliance  with  all  applicable 
rules  and  operating  procedures  of  the 
Association  and  the  Securities  and 
Exchange  Commission: 

(4)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  NNMS  Order  Entry  Firm 
to  prevent  the  improper  use  or  access  to 
Nasdaq  svstsms.  including 
unauthorized  entry  of  information  into 
NNMS;  and 

(5)  Acceptance  and  settlement  of  each 
NNMS  trade  that  NNMS  identifies  as 
having  been  effected  bv  such  NNMS 
Order  Entry  Firm  or  if  settlement  is  to 
be  made  through  another  clearing 
member,  guarantee  of  the  acceptance 
and  settlement  of  such  identified  NNMS 
trade  by  the  clearing  member  on  the 
regularly  scheduled  settlement  date. 

(dj  Participation  in  NNMS  as  an 
NNMS  ECN  requires  current  registration 
as  an  NASD  member  and  shall  be 
conditioned  upon  the  following: 

(1)  The  execution  of  an  NNMS 
Participant  application  agreement  with 
the  Association: 

(2)  Membership  in.  or  access 
arrangement  with  a  participant  of,  a 
clearing  agency  registered  with  the 
Commission  that  maintains  facilities 


through  which  NNMS  compared  trades 
may  be  settled: 

(3)  Membership  in,  or  access 
arrangement  with,  a  clearing  agency 
registered  with  the  Commission  which 
maintains  facilities  through  which 
NNMS-compared  trades  may  be  settled: 

(4)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  NNMS  ECN  to  prevent 
the  improper  use  or  access  to  Nasdaq 
systems,  including  unauthorized  entry 
of  information  into  NNMS:  and 

(5)  Acceptance  and  settlement  of  each 
trade  that  is  executed  through  the 
facilities  of  the  NNMS.  or  if  settlement 
is  to  be  made  through  another  clearing 
member,  guarantee  of  the  acceptance 
and  settlement  of  such  identified  NNMS 
trade  by  the  clearing  member  on  the 
regularly  scheduled  settlement  date, 

(e)  Participation  in  NNMS  as  an  ITS/ 
CAES  Market  Maker  shall  he 
conditioned  upon  the  ITS/CAES  Market 
Maker's  initial  and  continuing 
compliance  with  the  requirements  set 
forth  in  NASD  Rule  5220. 

([e]/)  The  registration  required 
hereunder  will  apply  solely  to  the 
qualification  of  an  NNMS  Participant  to 
participate  in  NNMS,  Such  registration 
shall  not  be  conditioned  upon 
registration  in  any  particular  eligible  or 
active  NNMS  securities, 

((fig)  Each  NNMS  Participant  shall  be 
under  a  continuing  obligation  to  inform 
the  Association  of  noncompliance  with 
any  of  the  registration  requirements  set 
forth  above. 

llg]h)  The  Association  and  its 
subsidiaries  shall  not  be  liable  for  any 
losses,  damages,  or  other  claims  arising 
out  of  the  NNMS  or  its  use.  Any  losses, 
damages,  or  other  claims,  related  to  a 
failure  of  the  NNMS  to  deliver,  display, 
transmit,  execute,  compare,  submit  for 
clearance  and  settlement,  adjust,  retain 
priority  for,  or  otherwise  correctly 
process  an  order,  Quote/Order,  message, 
or  other  data  entered  into,  or  created  by, 
the  NNMS  shall  be  absorbed  by  the 
member,  or  the  member  sponsoring  the 
customer,  that  entered  the  order.  Quote/ 
Order,  message,  or  other  data  into  the 
NNMS. 

4706.  Order  Entry  Parameters 

(a)  Non-Directed  Orders — 

(1)  General.  The  following 
requirements  shall  apply  to  Non- 
Directed  Orders  Entered  by  NNMS 
Market  Participants: 

(A)  An  NNMS  Participant  may  enter 
into  the  NNMS  a  Non-Directed  Order  in 
order  to  access  the  best  bid/best  offer  as 
displayed  in  Nasdaq. 

(B)  A  Non-Directed  Order  must  be  a 
market  or  limit  order,  must  indicate 
whether  it  is  a  buy,  short  sale,  short-sale 


exempt,  or  long  sale,  and  may  be 
designated  as  "Immediate  or  Cancel", 
[or  as  a]  "Day",  [or  a)  "Good-till- 
Cancelled",  "Auto-Ex".  "Fill  or  Return". 
"Pegged".  "Discretionary'",  "Summary". 
"Sweep".  "Total  Day",  "Total  Good  till 
Cancelled",  or  "Total  Immediate  or 
Cancel"  [order]. 

(l)\ia  priced  order  designated  as 
"Immediate  or  Cancel"  ("IOC")  is  not 
immediately  executable,  the  unexecuted 
order  (or  portion  thereof)  shall  be 
returned  to  the  sender. 

(2j  If  a  priced  order  designated  as  a 
"Day'  order  is  not  immediately 
executable,  the  unexecuted  order  (or 
portion  thereof)  shall  be  retained  by 
NNMS  and  remain  available  for 
potential  display/execution  until  it  is 
cancelled  by  the  entering  party,  or  until 
4  p.m.  Eastern  Time  on  the  day  such 
order  was  submitted,  whichever  comes 
first,  whereupon  it  will  be  returned  to 
the  sender. 

(3)  If  the  order  is  designated  as 
"Good-till-Cancelled"  ("GTC "),  the 
order  (or  unexecuted  portion  thereof) 
will  be  retained  by  NNMS  and  remain 
available  for  potential  display/execution 
until  cancelled  by  the  entering  party,  or 
until  1  year  after  entry,  whichever 
comes  first. 

(4j  Starting  at  7:30  a.m.,  until  the  4 
p.m.  market  close,  IOC  and  Day  Non- 
Directed  Orders  may  be  entered  into 
NNMS  (or  previously  entered  orders 
cancelled),  but  such  orders  entered  prior 
to  market  open  will  not  become 
available  for  execution  until  9:30  a.m. 
Eastern  Time.  GTC  orders  mav  be 
entered  (or  previously  entered  GTC 
orders  cancelled)  between  the  hours 
7:30  a.m.  to  6:30  p.m.  Eastern  Time,  but 
such  orders  entered  prior  to  market 
open,  or  GTC  orders  carried  over  from 
previous  trading  days,  will  not  become 
available  for  execution  until  9:30  a.m. 
Eastern  Time.  Exception:  For  Nasdaq 
listed  securities  only.  Non-Directed  Day 
and  GTC  orders  may  be  executed  prior 
to  market  open  if  required  under  Rule 
4710(b)(3)(B). 

(51  for  Nasdaq  listed  securities.  [A)an 
order  may  be  designated  as  "Auto-Ex," 
in  which  case  the  order  will  also 
automatically  be  designated  as  IOC.  An 
Auto-Ex  Order  will  execute  solely 
against  the  Quotes/Orders  of  NNMS 
Participants  at  the  best  bid/best  offer 
that  participate  in  the  automatic 
execution  fiinctionality  of  the  NNMS 
and  that  do  not  charge  a  separate  quote- 
access  fee  to  NNMS  Participants 
accessing  their  Quotes/Orders  through 
the  NNMS. 

(6)  for  ITS  Securities,  an  order  may  be 
designated  as  "Fill  or  Return,"  in  which 
case  it  shall  be  executed  solelv  against 
the  Quotes/Orders  of  NNMS  ' 
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Participants  at  the  best  bid/best  offer 
within  NNMS.  A  Fill  or  Return  order 
entered  by  an  ITS/CAES  Market  Maker 
may  trade  through  the  quotation  of  an 
ITS  Exchange  if  it  is  also  designated  as 
a  Sweep  Order. 

(7j  lln  addition,  an  order  may  be 
assigned  tiie  designations  described 
below.)  If  the  order  is  designated  as 
"Pegged",  the  order  (or  unexecuted 
portion  thereof)  will  be  retained  by 
NNMS  and  its  price  adjusted  in 
response  to  changes  in  the  Nasdaq 
inside  market  as  directed  by  the 
entering  party.  Pegged  orders  may  only 
be  entered  as  "Day"  orders.  A  Pegged 
Order  will  be  cancelled  if  there  is  no 
displayable  Quote/Order  to  which  its 
price  can  be  pegged.  To  maintain  the 
capacity  and  performance  of  the  NNMS. 
Nasdaq  may  at  anv  time  suspend  the 
entry'  of  Pegged  Orders  for  all  securities 
or  for  any  security  Pegged  orders  that 
are  in  the  NNMS  at  the  time  of  such 
suspension  will  continue  to  be  available 
for  adjustment  and  e.xecution.  Pegged 
Orders  shall  not  be  available  for  ITS 
Securities. 

181  If  the  order  is  designated  as 
"Discretionar\'".  the  order  (or 
unexecuted  portion  thereof)  shall  be 
displayed  in  system,  if  appropriate, 
using  the  displayed  price  selected  by 
the  entering  party,  with  the  system  also 
retaining  a  non-displayed  discretionary 
price  range  within  which  the  entering 
party  is  also  willing  to  execute  if 
necessary.  A  Discretionary  Order  may 
only  be  entered  as  a  "Day"  order.  A 
Discretionary  Order  in  an  ITS  Security- 
may  not  be  preferenced  to  an  ITS/CAES 
Market  Maker  or  ITS  Exchange,  shall 
not  result  in  a  quote  that  locks  or 
crosses  the  national  best  bid  and  offer 
and  shall  not  be  executed  at  a  price  that 
trades  through  the  quotation  of  an  ITS 
Exchange  unless  it  is  also  designated  as 
a  Sweep  Order. 

19)  If  the  order  is  designated  as 
"Summary",  the  order,  if  marketable  at 
the  time  of  entr\-  and  receipt  by  NNMS. 
shall  be  rejected  and  returned  to  the 
entering  party. 

(101  An  orclerin  an  ITS  Security  may 
be  designated  as  a  "Sweep  Order. "  A 
Sweep  Order  may  be  delivered  to  or 
executed  by  NNMS  Participants  at 
multiple  price  levels. 

(i)  A  Sweep  Order  entered  by  an 
NNMS  Order  Entrx'  Firm  shall  not  trade 
through  the  quotation  of  an  ITS 
Exchange.  The  system  shall  execute  all 
shares  available  within  the  NNMS 
without  trading  through  the  quotation  of 
an  ITS  Exchange,  and  shall  reject  the 
unexecuted  portion  of  the  Sweep  Order 
back  to  the  entering  party. 

(iij  A  Sweep  Order  entered  by  an 
NNMS  Quoting  Market  Participant  may 


trade  through  the  quotation  of  an  ITS 
Exchange.  The  system  shall  execute 
only  against  NNMS  Participants. 

(11)  An  order  in  cm  ITS  Security  may 
be  designated  as  "Total  Day"  ("X")  and 
may  be  entered  between  the  hours  7:30 
a.m.  to  6:30  p.m.  Eastern  Time.  If  a 
priced  X  order  is  not  immediately 
executable,  the  unexecuted  order  (or 
portion  thereof)  shall  be  retained  by 
NNMS  and  remain  available  for 
potential  display/execution  until  it  is 
cancelled  by  the  entering  party,  or  until 
6:30  p.m.  Eastern  Time  on  the  day  such 
order  was  submitted,  whichever  comes 
first,  whereupon  it  will  be  returned  to 
the  sender. 

(12)  An  order  in  an  ITS  Security  may 
be  designated  as  "Total  Good-till- 
Cancelled"  ("GTX").  If  a  GTX  order  (or 
unexecuted  portion  thereof)  shall  be 
retained  by  NNMS  and  remain  available 
for  potential  display/execution  until 
cancelled  by  the  entering  party,  or  until 
1  year  after  entry,  whichever  comes  first. 
GTX  orders  may  be  entered  (or 
previously  entered  GTX  orders 
cancelled)  between  the  hours  7:30  a.m. 
to  6:30  p.m.  Eastern  Time. 

(13)  An  order  in  an  ITS  Security  may 
be  designated  as  "Total  Immediate  or 
Cancel"  ("lOX").  If  a  priced  order 
designated  as  lOX  is  not  immediately 
executable,  the  unexecuted  order  (or 
portion  thereof)  shall  be  returned  to  the 
sender.  lOX  orders  may  be  entered 
beginning  at  7:30  a.m.  Eastern  Time  and 
are  available  for  potential  execution 
throughout  any  trading  day  (9:30  a.m. 
through  6:30  p.m.  Eastern  Time). 

(C)  The  system  will  not  process  a 
Non-Directed  Order  to  sell  short  if  the 
execution  of  such  order  would  violate 
NASD  Rule  3350  or,  in  the  case  of  ITS 
Securities,  SEC  Rule  lOa-1. 

(D)  Non-Directed  Orders  will  be 
processed  as  described  in  Rule  4710. 

(E)  The  NNMS  shall  not  accept  Non- 
Directed  Orders  that  are  All-or-None,  or 
have  a  minimum  size  of  execution. 

(F)  A  NNMS  Market  Participant  may 
enter  a  Non-Directed  Order  that  is  either 
a  market  order  or  a  limit  order  prior  to 
the  market's  open.  Market  orders  and 
limit  orders  designated  as  Immediate  or 
Cancel  and  limit  orders  designated  as 
Total  Immediate  or  Cancel  orders  shall 
be  held  in  a  time-priority  queue  that 
will  begin  to  be  processed  by  NNMS  at 
market  open.  If  an  Immediate  or  Cancel 
limit  order  is  unmarketable  at  the  time 
it  reaches  the  front  of  time-priority 
processing  queue,  it  will  be  returned  to 
the  entering  market  participant.  Limit 
orders  that  are  not  designated  as 
Immediate  or  Cancel  orders  shall  be 
retained  by  NNMS  for  potential  display 
in  conformity  with  Rule  4707(bJ  and/or 


potential  execution  in  conformity  with 
Rule  4710(b)(1)(B). 

(2)  Entry  of  Non-Directed  Orders  by 
NNMS  Order  Entry  Firms — In  addition 
to  the  requirements  in  paragraph  (a)(1) 
of  this  rule,  the  following  conditions 
shall  apply  to  Non-Directed  Orders 
entered  by  NNMS  Order-Entry  Firms: 

(A](i)  All  Non-Directed  orders  in 
Nasdaq  listed  securities  shall  be 
designated  as  Immediate  or  Cancel.  GTC 
or  Day  but  shall  be  required  to  be 
entered  as  Non-Attributable  if  not 
entered  as  IOC.  NNMS  Order  Entry 
Firms  may  also  assign  the  order 
designations  described  in  subparagraph 
(a)(1)(B).  For  IOC  orders,  if  after  entry 
into  the  NNMS  of  a  Non-Directed  Order 
that  is  marketable,  the  order  (or  the 
unexecuted  portion  thereof)  becomes 
non-marketable,  the  system  will  return 
the  order  (or  unexecuted  portion 
thereof)  to  the  entering  participant. 

(ii)  In  ITS  Securities,  all  Non-Directed 
orders  shall  be  designated  as  Immediate 
or  Cancel,  GTC,  Dav.  Total  Immediate 
or  Cancel,  Total  Day.  or  Total  GTC  but 
shall  be  required  to  be  entered  as  Non- 
attributable  if  not  entered  as  IOC  or 
lOX.  NNMS  Order  Entry  Firms  may  also 
assign  the  order  designations  described 
in  subparagraph  (alflJIB).  For  IOC  and 
lOX  orders,  if  after  entry  into  the  NNMS 
of  a  Non-Directed  Order  that  is 
marketable,  the  order  (or  the 
unexecuted  portion  thereof)  becomes 
non-marketable,  the  system  will  return 
the  order  (or  unexecuted  portion 
thereof)  to  the  entering  participant. 
(B)  A  Non-Directed  Order  that  is 
either  a  market  or  limit  order  may  be 
entered  prior  to  the  market's  open.  Such 
limit  and  market  orders  will  be  held  in 
a  time-priority  queue  that  will  begin  to 
be  processed  at  market  open.  A  limit 
order  that  is  designated  as  IOC  or,  in  the 
case  of  ITS  Securities.  /OX  and  is  not 
marketable  at  the  time  it  reaches  the 
front  of  the  time-priority  processing 
queue  will  be  returned  to  the  entering 
participant. 

(b)  Directed  Orders  in  Nasdaq-listed 
Securities.  A  participant  may  enter  a 
Directed  Order  in  a  Nasdaq-listed 
security  into  the  NNMS  to  access  a 
specific  Attributable  Quote/Order 
displayed  in  the  Nasdaq  Quotation 
Montage,  subject  to  the  following 
conditions  and  requirements: 

(1)  Unless  the  Quoting  Market 
Participant  to  which  a  Directed  Order  is 
being  sent  has  indicated  that  it  wishes 
to  receive  Directed  Orders  that  are 
Liability  Orders,  a  Directed  Order  must 
be  a  Non-Liability  Order,  and  as  such, 
at  the  time  of  entry  must  be  designated 
as* 

(A)  An  "AU-or-None"  order  ("AON") 
that  is  at  least  one  normal  unit  of 
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trading  (e.g.  TOO  shares)  in  excess  of  the 
Attributable  Quote/Order  of  the  Quoting 
Market  Participant  to  which  the  order  is 
directed:  or 

(B)  A  "Minimum  Acceptable 
Quantity"  order  ("MAQ"),  with  a  MAQ 
value  of  at  least  one  normal  unit  of 
trading  in  excess  of  Attributable  Quote/ 
Order  of  the  Quoting  Market  Participant 
to  which  the  order  is  directed.  Nasdaq 
will  append  an  indicator  to  the  quote  of 
a  Quoting  Market  Participant  that  has 
indicated  to  Nasdaq  that  it  wishes  to 
receive  Directed  Orders  that  are 
Liability  Orders. 

(C)  A  Directed  (3rder  that  is  entered  at 
a  price  that  is  inferior  to  the  Attributable 
Quote/Order  of  the  Quoting  Market 
Participant  to  which  the  order  is 
directed. 

Nasdaq  will  append  an  indicator  to  the 
quote  of  a  Quoting  Market  Participant 
that  has  indicated  to  Nasdaq  that  it 
wishes  to  receive  Directed  Orders  that 
are  Liability  Orders. 

(2)  A  Directed  Order  may  have  a  time 
in  force  of  3  to  99  minutes,  or  may  be 
designated  as  "Day"  order,  or  an  "End 
of  Day"  order. 

(3)  Directed  Orders  shall  be  processed 
pursuant  to  Rule  4710(c). 

(4)  A  Directed  Order  entered  into  the 
system  may  not  be  cancelled  until  a 
minimum  of  five  seconds  has  elapsed 
after  the  time  of  entry.  This  five-second 
time  period  shall  be  measured  by 
NNMS. 

15  j  Directed  Orders  shall  not  be 
entered  in  ITS  Securities. 

(c)  Entrv-  of  Agency  and  Principal 
Orders — NNMS  Participants  are 
permitted  to  enter  into  the  NNMS  both 
agency  and  principal  orders  for  delivery 
and  execution  processing. 

(d)  Order  Size — 

(1)  In  Sasdaq-listed  securities.  [Ajany 
order  in  whole  shares  up  to  999,999 
shares  may  be  entered  into  the  NNMS 
for  normal  execution  processing. 

(21  Orders  in  ITS  Securities  must  be 
entered  for  a  minimum  of  one  round  lot, 
or  m  round  lot  multiples,  or  in  mixed 
lots.  Orders  in  ITS  Securities  will  be 
delivered  to  ITS  Exchanges  in  round  lots 
onlv 

(e)  Open  Quotes— The  NNMS  will 
only  deliver  an  order  or  an  execution  to 
a  Quoting  Market  Participant  if  that 
participant  has  an  open  quote, 

4707.  Entry  and  Display  of  Quotes/ 
Orders 

(a)  Entry  of  Quotes/Orders — Nasdaq 
Quoting  Market  Participants  may  enter 
Quotes/OrderE  into  the  NNMS.  and 
NNMS  Order  Entry  Firms  mav  enter 
Non-Attributable  Orders  into  the 
NNMS.  subject  to  the  following 
requirements  and  conditions: 


(1)  Nasdaq  Quoting  Market 
Participants  shall  be  permitted  to 
transmit  to  the  NNMS  multiple  Quotes/ 
Orders  at  a  single  as  well  as  multiple 
price  levels.  Such  Quote/Order  shall 
indicate  whether  it  is  an  "Attributable 
Quote/Order"  or  "Non-Attributable 
Quote/Order,"  and  the  amount  of 
Reserve  Size  (if  applicable).  NNMS 
Order  Entry  Firms  shall  be  permitted  to 
transmit  to  NNMS  multiple  Non- 
Attributable  Quotes/Orders  at  a  single  as 
well  as  multiple  price  levels  and  the 
amount  of  Reserve  Size  (if  applicable). 

(2)  Upon  entry  of  a  Quote/Order  into 
the  system,  the  NNMS  shall  time-stamp 
it,  which  time-stamp  shall  determine 
the  ranking  of  the  Quote/Order  for 
purposes  of  processing  Non-Directed 
Orders  as  described  in  Rule  4710(b).  For 
each  subsequent  size  increase  received 
for  an  existing  quote  at  a  given  price,  the 
system  will  maintain  the  original  time- 
stamp  for  the  original  quantity  of  the 
quote  and  assign  a  separate  time-stamp 
to  that  size  increase. 

(3)  Consistent  with  Rule  4613,  an 
NNMS  Market  Maker  is  obligated  to 
maintain  a  two-sided  Attributable 
Quote/Order  at  all  times,  for  at  least  one 
normal  unit  of  trading. 

(4)  Nasdaq  Quoting  Market 
Participants  may  continue  to  transmit  to 
the  NNMS  only  their  best  bid  and  best 
offer  Attributaiole  Quotes/Orders. 
Notwithstanding  NASD  Rule  4613  and 
subparagraph  (a)(1)  of  this  rule,  nothing 
in  these  rules  shall  require  a  Nasdaq 
Quoting  Market  Participant  to  transmit 
to  the  NNMS  multiple  Quotes/Orders. 

(b)  Displav  of  Quotes/Orders  in 
Nasdaq— The  NNMS  will  display 
Quotes/Orders  submitted  to  the  system 
as  follows: 

(1)  Attributable  Quotes/Orders— The 
price  and  size  of  a  Nasdaq  Quoting 
Market  Participant's  best  priced 
Attributable  Quote/Order  on  both  the 
bid  and  offer  side  of  the  market  will  be 
displayed  in  the  Nasdaq  Quotation 
Montage  under  the  Nasdaq  Quoting 
Market  Participant's  [MMID]  MPID.  and 
also  will  be  displayed  in  the  Nasdaq 
Order  Display  Facility  as  part  of  the 
aggregate  trading  interest  at  a  particular 
price  when  the  price  of  such 
Attributable  Quote/Order  falls  within 
the  number  of  price  levels  authorized 
for  aggregation  and  display  pursuant  to 
Rule  4701(ee)  on  either  side  of  the 
market.  Upon  execution  or  cancellation 
of  the  Nasdaq  Quoting  Market 
Participant's  best-priced  Attributable 
Quote/Order  on  a  particular  side  of  the 
market,  the  NNMS  will  automatically 
display  the  participant's  next  best 
Attributable  Quote/Order  on  that  side  of 
the  market. 


(2)  Non-Attributable  Quotes/Orders — 
The  price  and  size  of  a  Nasdaq  Quoting 
Market  Participant's  and  N>n^S  Order 
Entrv'  Firm's  Non-Attributable  Quote/ 
Order  on  both  the  bid  and  offer  side  of 
tlie  market  will  be  displayed  in  the 
Nasdaq  Order  Display  Facility  as  part  of 
the  aggregate  trading  interest  at  a 
particular  price  when  the  price  of  such 
Non-Attributable  Quote/Order  falls 
within  the  number  of  price  levels 

■authorized  for  aggregation  and  display 
pursuant  to  Rule  4701(ee)  on  either  side 
of  the  market.  A  Non-Attributable 
Quote/Order  will  not  be  displayed  in 
the  Nasdaq  Quotation  Montage  under 
the  Nasdaq  Quoting  Market  Participants 
[MMIDl  MPID.  Non-Attributable 
Quotes/Orders  that  are  the  best  priced 
Non-Attributable  bids  or  offers  in  the 
system  will  be  displayed  in  the  Nasdaq 
Quotation  Montage  under  an 
anonymous  [MMID]  MPID.  which  shall 
represent  and  reflect  the  aggregate  size 
of  all  Non-Attributable  Quotes/Orders  in 
Nasdaq  at  that  price  level.  Upon 
execution  or  cancellation  of  a  Nasdaq 
Quoting  Market  Participant's  or  NNMS 
Order  Entn'  Firm's  Non- Attributable 
Quote/Order,  the  NNMS  will 
automatically  display  a  Non- 
Attributable  Quote/Order  in  the  Nasdaq 
Order  Display  Facility  (consistent  with 
the  parameters  described  above)  if  it 
falls  within  the  number  of  price  levels 
authorized  for  aggregation  and  display 
pursuant  to  Rule  4701  (ee)  on  either  side 
of  the  market. 

(3)  Exceptions — The  following 
exceptions  shall  apply  to  the  display 
parameters  set  forth  in  paragraphs  (1) 
and  (2)  above: 

(A)  Odd-lots,  Mixed  Lots,  and 
Rounding — The  jNasdaq  system)  NNMS 
(and  all  accompanying  data  feeds)  shall 
be  capable  of  displaying  trading  interest 
in  round  lot  amounts.  For  quote  display 
purposes,  [Nasdaq]  N.WMS  will 
aggregate  all  shares,  including  odd-lot 
share  amounts,  entered  by  a  Quoting 
Market  Participant  and  NNMS  Order 
Entry  Firm  at  a  single  price  level  and 
then  round  that  total  share  amount 
down  to  the  nearest  round-lot  amount 
for  display  and  dissemination, 
consistent  with  subparagraphs  fb)(l) 
and  (b)(2)  of  this  rule.  Though  rounded, 
any  odd-lot  portion  of  a  Quote/Order 
that  is  not  displayed  as  a  result  of  this 
rounding  process  will  remain  in  the 
system,  with  the  time-priority  of  their 
original  entr^',  and  be  continuously 
available  for  execution.  Round-lots  that 
are  subsequently  reduced  by  executions 
to  a  mixed  lot  amount  will  likewise  be 
rounded  for  display  purposes  by  the 
system  to  the  nearest  round-lot  amount 
at  that  same  price  level.  Any  odd-lot 
number  of  shares  that  do  not  get 
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displayed  as  a  result  of  this  rounding 
will  remain  in  the  system  with  the  timp- 
prioritv  of  their  original  entry  and  thus 
be  continuously  available  for  execution. 
If  executions  against  an  Attributable 
Quote/Order  result  in  there  being  an 
insufficient  (odd-lot)  amount  of  shares 
at  d  price  level  to  display  an 
Attributable  Quote/Order  for  one  round- 
lot,  the  system  will  display  the  Quoting 
Market  Participant's  next  best  priced 
Attributable  Quote/Order  consistent 
with  Rule  471()(b)(2).  If  all  Attributable 
Quotes/Orders  on  the  bid  and/or  offer 
side  of  the  market  are  e.xhausted  so  that 
there  are  no  longer  any  Attributable 
Quotes/Orders,  the  system  may  refresh 
a  market  maker's  exhausted  bid  or  offer 
quote  using  the  process  set  forth  in  Rule 
4710(b)(5).  With  the  exception  of  Legacy 
Quotes,  odd-lot  remainders  that  are  not 
displayed  will  remain  in  the  system  at 
their  original  price  levels  and  continue 
to  be  available  for  execution. 

(B)  Aggregation  and  Display  of  Odd- 
lots  Bettering  the  Inside  Price — Except 
as  provided  in  Subsection  fCj  below. 
odd-lot  share  amounts  that  remain  in 
system  at  prices  that  improve  the  best 
bid/offer  in  Nasdaq  shall  be  subject  to 
aggregation  for  display  purposes,  via  the 
SIZE  IMMID]  MPID.  with  the  odd-lot 
share  amounts  of  other  NNMS  Quoting 
Market  Participants  and  NNMS  Order 
Entry  Firms  at  those  same  price  level(s). 
Such  odd-lots  will  be  displayed  via 
SIZE  if  1 )  the  combination  of  all  such 
odd-lots  at  a  particular  price  level  is 
equal  to.  or  more  than,  a  round-lot  and 
2)  that  the  price  level  represents  either 
the  highest  bid  or  lowest  offer  price 
within  the  system.  This  aggregation 
shall  display  only  the  maximum  round- 
lot  portion  of  the  total  combined  shares 
available  at  that  best-priced  level.  This 
aggregation  shall  be  for  display 
purposes  only  and  all  individual  odd-lot 
share  amounts  that  are  part  of  any  such 
aggregation  shall  continue  to  be 
processed  by  the  system  based  on  the 
time-priority  of  their  original  entry. 

fCj  In  the  case  of  ITS  Securities,  odd 
lot  share  amounts  of  each  individual 
ITS/CAES  Market  Maker  shall  be 
aggregated  separately  and  shall  be 
displayed  next  to  that  ITS/CAES  Market 
Maker's  MPID  for  a  niinimum  of  one 
round  lot  or  for  round  lot  multiples. 
Odd  lot  share  amounts  will  be  cancelled 
at  the  end  of  the  day. 

(c)  Reserve  Size — Reserve  Size  shall 
not  be  displayed  in  Nasdaq,  but  shall  be 
electronically  accessible  as  described  in 
Rule  4710(b)'. 

(d)  Summary  Scan — The  "Summary 
Scan"  functionality,  [which]  is  a  query- 
only  non-dynamic  functionality  for 
Nasdaq  listed  securities  only.  It  [that] 
displays  without  attribution  to  Quoting 


Market  Participants'  [MMIDs]  MPIDs  the 
aggregate  size  of  Attributable  and  Non- 
Attributable  Quotes/Orders  for  all  levels 
(on  both  the  bid  and  offer  side  of  the 
market)  below  the  number  of  price 
levels  authorized  for  aggregation  and 
display  pursuant  to  Rule  4701  (ee). 

(e)  NQDS  Prime— "NQDS  Prime"  is  a 
separate  data  feed  for  Nasdaq-listed 
securities  that  Nasdaq  will  make 
available  for  a  fee  that  is  approved  by 
the  Securities  and  Exchange 
Commission.  This  separate  data  feed 
will  display  with  attribution  to  Quoting 
Market  Participants'  [MMIDs]  MPIDs  all 
Attributable  Quotes/Orders  on  both  the 
bid  and  offer  side  of  the  market  for  the 
price  levels  that  are  disseminated  in  the 
Nasdaq  Order  Display  Facility. 

(f)  IM Prime — '  IM Prime"  is  a 
separate  data  feed  that  Nasdaq  will 
make  available  for  a  fee  that  is 
approved  by  the  Securities  and 
Exchange  Commission.  This  separate 
data  feed  will  display  with  attribution  to 
ITS/CAES  Market  Makers'  MPIDs  all 
Attributable.  Quotes/Orders  on  both  the 
bid  and  offer  side  of  the  market  for  the  ■ 
price  levels  that  are  disseminated  in  the 
Nasdaq  Order  Display  Facility  for  ITS 
Securities 

4708.  ITS  Commitments 

(a)  Compliance  with  Rule  5200  Series. 

(Ij  Pre  Opening  Application.  ITS/ 
CAES  Market  Makers  may  use  NNMS  to 
participate  in  the  Pre  Opening 
Application  accordance  nith  Rules  5240 
and  5250.  NNMS  Order  Entry  Firms 
may  not  participate  in  the  Pre  Opeiiing 
Application. 

(2)  Trade  throughs.  ITS/CAES  Market 
Makers  must  use  NNMS  to  comply  with 
the  trade  through  obligations  set  forth  in 
Rules  5262  and  5264.  The  NNMS  will 
reject  any  order  of  an  NNMS  Order 
Entry  Firm  that,  if  executed,  would 
trade  through  an  ITS  Exchange 

(3)  Locked  and  Crossed  Markets.  ITS/ 
CAES  Market  Makers  must  use  NNMS  to 
comply  Viith  the  locked  and  crossed 
markets  obligations  set  forth  in  Rules 
5263.  Any  order  or  portion  thereof 
entered  by  an  NNMS  Order  Entry  Firm 
thaj  would  create  a  locked/crossed 
market  with  an  ITS  Exchange  will  be 
rejected. 

(b)  Inbound  ITS  Commitments 

(1)  If  the  ITS  Commitment  contains  an 
obvious  error  as  described  in  Rule 
5265(b),  the  NNMS  will  decline  it. 

(2)  If  the  ITS  Commitment,  if 
executed,  would  result  in  a  violation  of 
SEC  Rule  lOa-1.  the  NNMS  will  decline 
it. 

(3)  If  the  conditions  described  in 
subparagraphs  (1)  and  (2)  above  do  not 
apply,  the  NNMS  will  execute  or  deliver 
an  inbound  ITS  Commitment  in 


accordance  with  applicable  provisions 
of  the  Rule  5200  Series  and  the  ITS 
Plan. 

4710.  Participant  Obligations  in  NNMS 

(a)  Registration  Upon  the  effectiveness 
of  registration  as  a  NNMS  Market 
Maker.  NNMS  ECN,  ITS/CAES  Market 
Maker  or  NNMS  Order  Entry  Firm,  the 
NNMS  Participant  may  commence 
activity  within  NNMS  for  exposure  to 
orders  or  enXry  of  orders,  as  applicable. 
The  operating  hours  of  NNMS  may  be 
established  as  appropriate  by  the 
Association.  The  extent  of  participation 
in  Nasdaq  by  an  NNMS  Order  Entry 
Firm  shall  be  determined  solely  by  the 
firm  in  the  exercise  of  its  ability  to  enter 
orders  into  Nasdaa. 

(b)  Non-Directea  Orders. 

(1)  General  Provisions — A  Quoting 
Market  Participant  in  an  NNMS 
Security,  as  well  as  NNMS  Order  Entry 
Firms,  shall  be  subject  to  the  following 
requirements  for  Non-Directed  Orders: 

(A)  Obligations  For  each  NNMS 
security  in  which  it  is  registered,  a 
Quoting  Market  Participant  must  accept 
and  execute  individual  Non-Directed 
Orders  against  its  quotation,  in  an 
amount  equal  to  or  smaller  than  the 
combination  of  the  Displayed  Quote/ 
Order  and  Reserve  Size  (if  applicable)  of 
such  Quote/Order,  when  the  Quoting 
Market  Participant  is  at  the  best  bid/best 
offer  in  Nasdaq.  This  obligation  shall 
also  apply  to  the  Non-Attributable 
Quotes/Orders  of  NNMS  Order  Entry 
Firms.  Quoting  Market  Participants,  and 
NNMS  Order  Entrv'  Firms,  shall 
participate  in  the  NNMS  as  follows: 
(i)  NNMS  Market  Makers.  NNMS 
Auto-Ex  ECNs.  and  NNMS  Order  Entr>- 
Firms  to  the  extent  they  enter  a  Non- 
Attributable  Quote/Order  shall 
participate  in  the  automatic-execution 
functionality  of  the  NNMS.  and  shall 
accept  the  delivery  of  an  execution  up 
to  the  size  of  the  participant's  Displayed 
Quote/Order  and  Reserve  Size. 

(ii)  ITS/CAES  Market  Makers  may 
elect  to  participate  in  the  order  delivery 
or  the  automatic  execution  functionality 
of  the  NNMS.  ITS/CAES  Market  Makers 
that  elect  automatic  execution  shall 
accept  the  delivery  of  an  execution  up 
to  the  size  of  the  participant's  Displayed 
Quote/Order  and  Reserve  Size.  ITS/ 
CAES  Market  Makers  that  elect  order 
delivery  shall  accept  the  delivery  of  an 
order  up  to  the  size  of  the  ITS/CAES 
Market  Maker's  Displayed  Quote/Order 
and  Reserve  Size.  ITS/CAES  Market 
Maker  that  elect  order  delivery  shall  be 
required  to  execute  the  full  size  of  such 
order  (even  if  the  delivered  order  is  a 
mixed  lot  or  odd  lot)  unless  that  interest 
is  no  longer  available  in  the  ITS/CAES 
Market  Maker's  system,  in  which  case 
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the  ITS/CAES  Market  Maker  is  required 
to  execute  in  a  size  equal  to  the 
remaining  amount  of  trading  interest 
available  in  the  ITS/CAES  Market 
Maker's  system. 

[(ii)!  (ii'i)  NNMS  Order-Delivery  ECNs 
shall  participate  in  the  order-delivery- 
functionality  of  the  NNMS,  and  shall 
accept  the  delivery  of  an  order  up  to  the 
size  of  the  NNMS  brder-Deliver>-  ECN's 
Displayed  Quote/Order  and  Reserve 
Size.  The  NNMS  Order-Delivery  ECN 
shall  be  required  to  execute  the  full  size 
of  such  order  (even  if  the  delivered 
order  is  a  mixed  lot  or  odd  lot)  unless 
that  interest  is  no  longer  available  in  the 
ECN,  in  which  case  the  ECN  is  required 
to  execute  in  a  size  equal  to  the 
remaining  amount  of  trading  interest 
available  in  the  ECN. 

[(iii))  (ivi  UTP  Exchanges  that  choose 
to  participate  in  the  NNMS  shall  do  so 
as  described  in  subparagraph  (f)  of  this 
rule  and  as  otherwise  described  in  the 
NNMS  rules  and  the  UTP  Plan. 

(B)  Processing  of  Non-Directed 
Orders — Upon  entr\'  of  a  Non-Directed 
Order  into  the  system,  the  NNMS  will 
ascertain  who  the  next  Quoting  Market 
Participant  or  NNMS  Order  Entry  Firm 
in  queue  to  receive  an  order  and  shall 
deliver  an  execution  to  Quoting  Market 
Participants  or  NNMS  Order  Entrv 
Firms  that  participate  m  the  automatic- 
execution  functionality  of  the  svstem.  or 
shall  deliver  a  Liability  Order  to 
Quoting  Market  Participants  that 
participate  in  the  order-deliven,' 
functionality  of  the  system.  Non- 
Directed  Orders  entered  into  the  NNMS 
system  shall  be  delivered  to  or 
automatically  executed  against  Quoting 
Market  Participants'  or  NNMS  Order 
Entry  Firms'  Displayed  Quotes/Orders 
and  Reserve  Size,  in  strict  price/time 
priority,  as  described  in  the  algorithm 
contained  in  subparagraph  (b){B)(i)  of 
this  rule.  The  individual  time  prioritv  of 
each  Quote/Order  submitted  to  NNMS 
shall  be  assigned  by  the  system  based  on 
the  date  and  time  such  Quote/Order  was 
received.  Remainders  of  Quote/Orders 
reduced  by  execution,  if  retained  bv  the 
system,  shall  retain  the  time  priority  of 
their  original  ent^\^  For  purposes  of  the 
execution  algorithm  described  below, 
"Displayed  Quotes/Orders"  shall  also 
include  any  odd-lot.  odd-lot  portion  of 
a  mixed-lot,  or  any  odd-lot  remainder  of 
a  round-lot(s)  reduced  bv  execution, 
share  amounts  that  while  not  displayed 
in  the  Nasdaq  Quotation  Montage. 
remain  in  system  and  available  for 
execution. 

(i)  Execution  Algorithm — Price/ 
Time — The  system  will  access  interest 
in  the  system  in  the  following  priority 
and  order: 


a.  Displayed  Quotes/Orders  of  NNMS 
Market  Makers,  ITS/CAES  Market 
Makers,  and  NNMS  ECNs.  displayed 
Non-Attributable  Quotes/Orders  of 
NNMS  Order  Entr\'  Firms,  and 
displayed  non-attributable  agency 
Quotes/Orders  of  UTP  Exchanges  (as 
permitted  by  subparagraph  (f)  of  this 
rule),  in  time  priority  between  such 
participants'  Quotes/Orders: 

b.  Reser\e  Size  of  Nasdaq  Quoting 
Market  Participants  and  NNMS  Order 
Entr>'  Firms,  in  time  priority  between 
such  participants'  Quotes/Orders;  and 

c.  Principal  Quotes/Orders  of  UTP 
Exchanges,  in  time  priority  between 
such  participants'  Quotes/Orders. 

(ii)  Exceptions — The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

a.  If  a  Nasdaq  Quoting  Market 
Participant  or  NNMS  Order  Entry  Firm 
enters  a  Non-Directed  Order  into  the 
system,  before  sending  such  Non- 
Directed  Order  to  the  next  Quoting 
Market  Participants  in  queue,  the  NNMS 
will  first  attempt  to  match  off  the  order 
against  the  Nasdaq  Quoting  Market 
Participant's  or  NNMS  Order  Entry 
Firm's  own  Quote/Order  if  the 
participant  is  at  the  best  bid/best  offer 
in  Nasdaq.  Nasdaq  Quoting  Market 
Participants  and  NNMS  Order  Entry 
Firms  may  avoid  any  attempted 
automatic  system  matching  permitted 
by  this  paragraph  through  the  use  of  an 
anti-internalization  qualifier  (AIQ) 
quote/order  flag  containing  the 
following  values:  "Y"  or  "I",  subject  to 
the  following  restrictions: 

Y — if  the  Y  value  is  selected,  the  svstem 
will  execute  the  flagged  quote/order 
solely  agaiftst  attributable  and  non- 
attributable  quotes/orders (displayed 
and  reserve)  of  Nasdaq  Quoting 
Market  Participants  and  NNMS  Order 
Entr\'  Firms  other  than  the  party 
entering  the  AIQ  "Y"  flagged  quote/ 
order.  If  the  only  available  trading 
interest  is  that  of  the  same  party  that 
entered  the  AIQ  "Y"  flagged  quote/ 
order,  the  system  will  not  execute  at 
an  inferior  price  level,  and  will 
instead  return  the  latest  entered  of 
those  interacting  quote/orders  (or 
unexecuted  portions  thereof)  to  the 
entering  party. 

I — if  the  I  value  is  selected,  the  system 
will  execute  against  all  av'ailable 
trading  interest,  including  the  quote/ 
orders  of  the  NNMS  Order  Entrv  Firm 
or  Nasdaq  Quoting  Market  Participant 
that  entered  the  AIQ  "I"  flagged  order, 
in  price/time  priority. 

b.  If  an  NNMS  Market  Participant 
enters  a  Preferenced  Order,  the  order 
shall  be  executed  against  (or  delivered 
in  an  amount  equal  to)  both  the 


Displayed  Quote/Order  and  Reserve 
Size  of  the  Quoting  Market  Participant 
to  which  the  order  is  being  directed,  if 
that  Quoting  Market  Participant  is  at  the 
best  bid/best  offer  when  the  Preferenced 
Order  is  next  in  line  to  be  delivered  (or 
executed).  Any  unexecuted  portion  of  a 
Preferenced  Order  shall  be  returned  to 
the  entering  NNMS  Market  Participant. 
If  the  Quoting  Market  Participant  is  not 
at  the  best  bid/best  offer  when  the 
Preferenced  Order  is  next  in  line  to  be 
delivered  (or  executed),  the  Preferenced 
Order  shall  be  returned  to  the  entering 
NNMS  Market  Participant. 

c.  If  an  NNMS  Market  Participant 
enters  a  Quote  or  Non-Directed  Order 
that  would  result  in  NNMS  either:  (1) 
delivering  an  execution  to  a  Quoting 
Market  Participant(s)  or  an  NNMS  Order 
Entr\^  Firm  that  participates  in  the 
automatic-execution  functionality  of  the 
system  at  a  price  substantially  awav 
from  the  current  inside  bid/offer  in  that 
security;  or  (2)  delivering  a  Liability 
Order  to  a  Quoting  Market  Participant(s) 
that  participates  in  the  order-deliver}' 
functionality  of  the  system  at  a  price 
substantially  away  from  the  current 
inside  bid/offer  in  that  security,  the 
system  shall  instead  process  only  those 
portions  of  the  order  that  will  not  result 
in  either  an  execution  or  delivery  at  a 
price  substantially  away  from  the 
current  inside  best  bid/offer  in  the 
security  and  return  the  remainder  to  the 
entering  party.  For  purposes  of  this 
subsection  only,  an  execution  or 
deliver}'  based  on  a  sell  order  shall  be 
deemed  to  be  substantially  away  from 
the  current  inside  bid  if  it  is  to  be  done 
at  a  price  lower  than  a  break-price 
established  by  taking  the  inside  bid, 
reducing  it  by  10%  of  the  bid's  value, 
and  then  subtracting  SO. 01.  For 
example,  in  a  stock  with  a  current 
inside  bid  of  SlO.OO,  the  maximum  price 
at  which  a  single  sell  order  could  be 
executed  would  be  $8.99  calculated  as 
follows:  (SlO.OO  -  (SlO.OO  x  .10  e.g.  $1) 
-  $.01  =  $8.99).  For  offers,  an  execution 
or  delivery  based  on  a  buy  order  shall 
be  deemed  to  be  substantially  awav 
from  the  current  inside  offer  if  it  is  done 
a  price  higher  than  a  break-price 
established  by  taking  the  inside  offer, 
adding  10%  of  the  offer's  value  to  it, 
and  then  adding  SO. 01.  For  example,  in 
a  stock  with  a  current  inside  offer  of 
$10.00.  the  highest  price  at  which  a 
single  sell  order  could  be  executed 
would  be  $11.01  calculated  as  follows: 
(SlO.OO  -t-  ($10.00  X  .10  e.g.  $1)  +  $  01 
=  $11.01.  This  subsection  shall  not 
apply  to  ITS  commitments  received 
from  ITS  Exchanges  or  to  orders  based 
on  such  ITS  commitments. 

(d)  An  Auto-Ex  order  in  a  Nasdaq 
listed  securit\'  will  execute  solely 
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against  the  Quotes/Orders  of  NNMS 
Participants  at  the  best  bid/best  offer 
that  participate  in  the  automatic 
execution  functionality  of  the  NNMS 
and  that  do  not  charge  a  separate  quote- 
access  fee  to  NNMS  Participants 
accessing  their  Quotes/Orders  through 
the  NNMS.  An  Auto-Ex  order  (or  an 
unexecuted  portion  thereof)  will  be 
cancelled  if  it  cannot  be  immediately 
e.xecuted. 

le)  A  Fill  or  Return  order  in  an  ITS 
Secuhtv  will  be  executed  solely  by  the 
NNMS  at  the  best  bid/best  offer,  without 
delivering  the  order  to  an  ITS  Exchange. 
A  Fill  or  Return  order  entered  by  an  ITS/ 
CAES  Market  Maker  may  trade  through 
the  quotation  of  an  ITS  Exchange  if  it 
is  also  designated  as  a  Sweep  Order. 

(lel/l  If  an  NNMS  Market  Participant 
enters  a  Discretionary  Order,  the  order 
shall  be  first  executed  against  (or 
delivered  in  an  amount  equal  to)  the 
Displayed  Quote/Order  and  Reserve 
Size  of  available  market  participants  in 
conformity  with  this  rule  based  on  the 
algorithm  selected  and  the  displayed 
price  of  the  Discretionary  Order,  subject 
to  the  foregoing  exceptions.  In  the  event 
that  the  full  size  of  the  incoming  order 
cannot  be  executed  at  the  displayed 
price,  the  order  may  also  be  executed 
against  (or  delivered  in  an  amount  equal 
to)  the  Displayed  Quote/Order  and 
Reserve  Size  of  market  participants  with 
Quotes/Orders  within  the  discretionary 
price  range  (including  discretionary 
orders  on  the  contra  side),  in  conformity 
with  this  Rule  based  on  the  algorithm 
selected  (subject  to  any  applicable 
exception).  The  unexecuted  portion  of  a 
Discretionar\^  Order  will  then  be 
retained  bv  NNMS  for  potential  display 
in  conformity  with  Rule  4707(b).  When 
a  Discretionary  Order  is  displayed  as  a 
Quote/Order,  it  will  be  available  for 
execution  against  (or  delivery  to)  market 
participants  entering  orders  or  Quotes/ 
Orders  at  the  display  price  (including 
market  orders,  when  the  display  price  is 
at  the  inside,  and  other  discretionary' 
orders),  and  will  then  be  available  for 
execution  against  (but  not  delivery  to) 
market  participants  entering  orders  or 
Quotes/Orders  at  prices  within  the 
discretionary  price  range  (including 
other  discretionary  orders),  at  the  price 
of  the  incoming  order. 

(C)  Decrementation  Procedures — The 
size  of  a  Quote/Order  displayed  in  the 
Nasdaq  Order  Display  Facility  and/ or 
the  Nasdaq  Quotation  Montage  will  be 
decremented  upon  the  delivery  of  a 
Liability  Order  or  the  deliverv'  of  an 
execution  of  a  Non-Directed  Order  or 
Preferenced  Order  in  an  amount  equal 
to  the  system-delivered  order  or 
execution. 


(i)  If  an  NNMS  Auto-Ex  ECN  has  its 
bid  or  offer  Attributable  Quote/Order 
and  Reserve  Size  decremented  to  zero 
without  transmission  of  another 
Attributable  Quote/Order  to  Nasdaq,  the 
system  will  zero  out  the  side  of  the 
quote  that  is  exhausted.  If  both  the  bid 
and  offer  are  decremented  to  zero 
without  transmission  of  a  revised 
Attributable  Quote/Order,  the  ECN  vdll 
be  placed  into  an  excused  witlidrawal 
state  until  the  ECN  transmits  to  Nasdaq 
a  revised  Attributable  Quote/Order. 

(ii)  If  an  NNMS  Order-Deliverv'  ECN 
declines  or  partially  fills  a  Non-Directed 
Order  without  immediately  transmitting 
to  Nasdaq  a  revised  Attributable  Quote/ 
Order  that  is  at  a  price  inferior  to  the 
previous  price,  or  if  an  NNMS  Order- 
Delivery  ECN  fails  to  respond  in  any 
manner  within  30  seconds  of  order 
delivery,  the  system  will  cancel  the 
delivered  order  and  send  the  order  (or 
remaining  portion  thereof)  back  into  the 
system  for  immediate  delivery  to  the 
next  Quoting  Market  Participant  in 
queue.  The  system  then  will  zero  out 
the  ECN's  Quote/Orders  at  that  price 
level  on  that  side  of  the  market,  and  the 
ECN's  quote  on  that  side  of  the  market 
will  remain  at  zero  until  the  ECN 
transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order.  If  both  the 
bid  and  offer  are  zeroed  out,  the  ECN 
will  be  placed  into  an  excused 
withdrawal  state  until  the  ECN 
transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order. 

(iii)  If  an  NNMS  ECN's  Quote/Order 
has  been  zeroed  out  or  if  the  ECN  has 
been  placed  into  excused  withdrawal  as 
described  in  subparagraphs  (b)(l)(C)(i) 
and  (ii)  of  this  rule,  the  system  will 
continue  to  access  the  ECN's  Non- 
Attributable  Quotes/Orders  that  are  in 
the  NNMS,  as  described  in  Rule  4707 
and  subparagraph  (b)  of  this  rule. 

(iv)  If  an  NNMS  ECN  regularly  fails  to 
meet  a  5-second  response  time  (as 
measured  by  the  ECN's  Service  Delivery 
Platform)  over  a  period  of  orders,  such 
that  the  failure  endangers  the 
maintenance  of  a  fair  and  orderly 
market,  Nasdaq  will  place  that  ECN's 
quote  in  a  closed-quote  state.  Nasdaq 
will  lift  the  closed-quote  state  when  the 
NNMS  ECN  certifies  that  it  can  meet  the 
5-second  response  time  requirement 
with  regularity  sufficient  to  maintain  a 
fair  and  orderly  market. 

(v)  ITS/CAES  Market  Makers 

a.  If  an  ITS/CAES  Market  Maker 
declines  or  partially  fills  a  Non-Directed 
Order  without  immediately  transmitting 
to  Nasdaq  a  revised  Attributable  Quote/ 
Order  that  is  at  a  price  inferior  to  the 
previous  price,  or  if  that  ITS/CAES 
Market  Maker  fails  to  respond  in  any 
manner  within  5  seconds  of  order 


delivery,  the  system  will  cancel  the 
delivered  order  and  send  the  order  lor 
remaining  portion  thereof)  back  into  the 
system  for  immediate  delivery  to  the 
next  Quoting  Market  Participant  in 
queue. 

b.  If  the  bid  side  of  the  ITS/CAES 
Market  Maker's  Quote/Order  is  zeroed 
out,  the  system  then  will  automatically 
establish'a  bid  of  $0.01  for  100  shares. 
If  the  offer  side  of  the  ITS/CAES  Market 
Maker's  Quote/Order  is  zeroed  out.  the 
system  then  will  automatically  establish 
an  offer  of  two  times  the  system  best  bid 
plus  $0.01  and  offer  for  100  shares. 

c.  If  an  ITS/CAES  Market  Maker 
regularly  fails  to  meet  a  5-second 
response  time  (as  measured  by  the  ITS/ 
CAES  Market  Maker's  Serx'ice  Delivery 
Platform)  ove.  a  period  of  orders,  such 
that  the  failure  endangers  the 
maintenance  of  a  fair  and  orderly 
market,  Nasdaq  will  place  that  ITS/ 
CAES  Market  Maker's  quote  in  a  closed- 
quote  state.  Nasdaq  will  lift  the  closed- 
quote  state  when  the  ITS/CAES  Market 
Maker  certifies  that  it  can  meet  the  5- 
second  response  time  requirement  with 
regularity  sufficient  to  maintain  a  fair 
and  orderlv  market 

(D)  All  entries  in  NNMS  shall  be 
made  in  accordance  with  the 
requirements  set  forth  in  the  NNMS 
User  Guide,  as  published  from  time  to 
time  by  Nasdaq. 

(2)  Refresh  Functionality. 

(A)  Reserve  Size  Refresh — Once  a 
Nasdaq  Quoting  Market  Participant's  or 
NNMS  Order  Entrv^  Firm's  Displayed 
Quote/Order  size  on  either  side  of  the 
market  in  the  security  has  been 
decremented  to  an  amount  less  than  one 
normal  unit  of  trading  due  to  NNMS 
processing  Nasdaq  will  refresh  the 
displayed  size  out  of  Reserve  Size  to  a 
size-level  designated  by  the  Nasdaq 
Quoting  Market  Participant  or  NNMS 
Order  Entry  Firm,  or  in  the  absence  of 
such  size-level  designation,  to  the 
automatic  refresh  size.  The  amount  of 
shares  taken  out  of  reserve  to  refresh 
display  size  shall  be  added  to  any  shares 
remaining  in  the  Displayed  Quote/Order 
and  shall  be  of  an  amount  that  when 
combined  with  the  number  of  shares 
remaining  in  the  Nasdaq  Quoting 
Market  Participant's  Displayed  Quote/ 
Order  before  it  is  refreshed  will  equal 
the  displayed  size-level  designated  by 
the  Nasdaq  Quoting  Market  Participant 
or,  i.n  the  absence  of  such  size-level 
designation,  to  the  automatic  refresh 
size.  If  there  are  insufficient  shares 
available  to  produce  a  Displayable 
Quote/Order,  the  Nasdaq  Quoting 
Market  Participant's  Quote/Order,  and 
any  odd-lot  remainders,  will  be 
refreshed,  updated,  or  retained,  in 
conformity  with  NNMS  Rules  4707  and 
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4710  as  appropriate.  Tn  utilize  the 
Reser\-e  Size  functionalitv.  a  minimum 
of  100  shares  must  initidllv  be  displayed 
in  the  Nasdaq  Quoting  Market 
Participant's  or  N'NMS  Order  Entrv 
Firm's  Displayed  Quote/Order,  and  the 
Displayed  Quote/Order  must  be 
refreshed  to  at  least  100  shares.  This 
functionality  will  not  be  available  for 
use  bv  UTP  Exchanges. 

(B)'Auto  Quote  Refresh  C-AQR")— 
Once  an  NNMS  Market  Maker's 
Displayed  Quote/Order  size  and  Resen'e 
Size  on  either  side  of  the  market  in  the 
security  has  been  decremented  to  an 
amount  less  than  one  normal  unit  of 
trading  due  to  NNMS  executions,  the 
NNMS  Market  Maker  may  t;lect  to  have 
The  Nasdaq  Stock  Market  refresh  the 
market  maker's  quotation  as  follows: 

(i)  Nasdaq  will  refresh  the  market 
maker's  quotation  price  on  the  bid  or 
offer  side  of  the  market,  whichever  is 
decremented  to  an  amount  less  than  a 
normal  unit  of  trading,  by  a  price 
interval  designated  by  the  NNMS 
Market  Maker;  and 

(ii)  Nasdaq  v.ill  refresh  the  market 
maker's  displayed  size  to  a  level 
designated  by  the  NNMS  Market  Maker, 
or  in  the  absence  of  such  size  level 
designation,  to  the  automatic  refresh 
size. 

(iii)  This  fimctionality  shall  produce 
an  Attributable  Quote/Order. 

(iv)  The  .^QR  functionality  described 
in  this  subparagraph  shall  only  be 
available  for  use  in  connection  with  a 
NNMS  Market  Maker's  "Legacy  Quote." 
This  functionality  shall  be  available 
only  to  NNMS  Market  Makers. 

(vl  The  AQR  functionalitv  shall  not  be 
available  to  any  participant  for  any  ITS 
Security. 

(3)  Entry  of  Locking/Crossing  Quotes/ 
OrdersThe  system  shall  process 
locking/crossing  Quotes/Orders  as 
follows: 

(A)  Locked/Crossed  Quotes/Orders 
During  Market  Hours — If  during  market 
hours,  a  participant  enters  into  the 
NNMS  a  Quote/Order  that  will  lock/ 
cross  the  market  (as  defined  in  NASD  . 
Rule  4613(e)  or  in  NASD  Rule  5263(aj 
or  (bjj.  the  system  will  not  displav  the 
Quote/Order  as  a  quote  in  Nasdaq: 
instead  the  system  will  treat  the  Quote/ 
Order  as  a  marketable  limit  order  and 
enter  it  into  the  svstem  as  a  Non- 
Directed  Order  for  processing 
(consistent  with  subparagraph  (b)  of  this 
rule)  as  follows: 

(i]  For  locked-market  situations,  the 
order  will  be  routed  to  the  Quoting 
Market  Participant  or  NNMS  Order 
Entry  Firm  next  in  queue  who  would  be 
locked,  and  the  order  will  be  executed 
(or  delivered  for  execution)  at  the  lock 
price; 


(ii)  For  crossed-market  situations,  the 
order  will  be  entered  into  the  svstem 
and  routed  to  the  next  Quoting  Market 
Participants  or  NNMS  Order  Entr>' 
Firms  in  queue  who  would  be  crossed, 
and  the  order  will  be  executed  (or 
delivered  for  execution)  at  the  price  of 
the  Displayed  Quote/Order  that  would 
have  been  crossed.  Once  the  lock/ cross 
is  cleared,  if  the  participant's  order  is 
not  completely  filled,  the  system  mav 
[will],  if  consistent  with  the  parameters 
of  the  Quote/Order,  reformat  the  order 
and  display  it  in  Nasdaq  [(consistent 
with  the  parameters  of  the  Quote/ 
Order))  as  a  Quote/Order  on  behalf  of 
the  entering  Quoting  Market  Participant 
or  Order  Entry  Firm..  If  an  order  is  not 
eligible  to  be  reformatted,  the  NNMS 
will  reject  the  remainder  of  the  order 
back  to  the  entering  participant. 

(B)  Locked/Crossed  Quotes/Orders 
Immediately  Before  the  Open — If  the 
market  in  a  Nasdaq-listed  securit\'  is 
locked  or  crossed  at  9:29:30  a.m.. 
Eastern  Time,  the  NNMS  will  clear  the 
locked  and/or  crossed  Quotes/Order  by 
executing  (or  delivering  for  execution) 
the  highest  bid  against  the  lowest 
offer(s)  against  which  it  is  marketable,  at 
the  price  of  the  newer  in  time  of  the  two 
quotes/orders.  This  process  will  be 
repeated  until  an  un-locked  and  un- 
crossed market  condition  is  achieved. 
Between  9:29:30  a.m.  and  9:29:59 
Eastern  Time,  once  NNMS  has  cleared 
a  locked  or  crossed  market,  or  if  a  newly 
submitted  quote/order  would  create  a 
locked  or  crossed  market.  NNMS  will 
prevent  a  locked  or  crossed  market  from 
being  created  by  processing  such 
locking  or  crossing  quote/order  in  a 
manner  consistent  with  subparagraph 
(b)(3)(a)  of  this  Rule. 

(i)  Exception — The  following 
exception  shall  apply  to  the  above 
locked/crossed  processing  parameters:  If 
a  Nasdaq  Quoting  Market  Participant 
has  entered  a  Locking/Crossing  Quote/ 
Order  into  the  system  that  would 
become  subject  to  the  automated 
processing  described  in  section  (B) 
above,  the  system  shall,  before  sending 
the  order  to  any  other  Quoting  Market 
Participant  or  NNMS  Order  Entry  Firm, 
first  attempt  to  match  off  the  order 
against  the  locking/crossing  Nasdaq 
Quoting  Market  Participant's  own 
Quote/Order  if  that  participant's  Quote/ 
Order  is  at  the  highest  bid  or  lowest 
offer,  as  appropriate.  A  Nasdaq  Quoting 
Market  Participant  may  avoid  this 
automatic  matching  through  the  use  of 
anti-internalization  qualifier  as  set  forth 
in  Rule  4710  (b)  {l)(B)([iv];/)(a).  NNMS 
Order  Entry  Firms  that  enter  locking/ 
crossing  Quotes/Orders  shall  have  those 
Quotes/Orders  processed  as  set  forth  in 
paragraph  (B)  above,  unless  they 


voluntarily  select  a  "Y"  AIQ  Value  as 
provided  for  in  Rule  4710 
(b)(l)(B)([ivlii)(a). 

(Q  Locked/Crossed  Quotes/Orders  in 
ITS  Securities  Immediately  Before  the 
Open — //  the  market  in  an  ITS  Security 
is  locked  or  crossed  at  9:29:55  a.m., 
Eastern  Time,  the  NNMS  mil  clear  the 
locked  and/or  crossed  Quotes/Order  bv 
executing  (or  delivering  for  execution) 
the  highest  bid  against  the  lowest 
offerfs)  against  which  it  is  marketable, 
at  the  price  of  the  newer  in  time  of  the 
two  quotes/orders.  This  process  will  be 
repeated  until  an  un-locked  and  un- 
crossed market  condition  is  achieved. 
Between  9:29:55  a.m.  and  9:29:59 
Eastern  Time,  once  the  NNMS  has 
cleared  a  locked  or  crossed  market,  or 
if  a  newly  submitted  Quote/Order  would 
create  a  locked  or  crossed  market, 
NNMS  will  prevent  a  locked  or  crossed 
market  from  being  created  bv  holding 
such  Quotes/Orders  in  queue. 

(i)  Exception — The  following 
exception  shall  apply  to  the  above 
locked/crossed  processing  parameters:  If 
an  ITS/CAES  Market  Maker  has  entered 
a  Locking/Crossing  Quote/Order  into  the 
system  that  would  become  subject  to  the 
automated  processing  described  in 
section  (B)  above,  the  system  shall, 
before  sending  the  order  to  anv  other 
ITS/CAES  Market  Maker  or  NNMS 
Order  Entry  Firm,  first  attempt  to  match 
off  the  order  against  the  locking/ 
crossing  ITS/CAES  Market  Maker's  own 
Quote/Order  if  that  participant's  Quote/ 
Order  is  at  the  highest  bid  or  lowest 
offer,  as  appropriate.  An  FTS/CAES 
Market  Maker  may  avoid  this  automatic 
matching  through  the  use  of  anti- 
internalization  qualifier  as  set  forth  in 
Rule  4710  (b)  (l)(B)(ii)(a).  NNMS  Order 
Entry  Firms  that  enter  locking/crossing 
Quotes/Orders  shall  have  those  Quotes/ 
Orders  processed  as  set  forth  in 
paragraph  IB  I  above,  unless  they 
voluntarilv  select  a  "Y"  AIQ  Value  as 
provided  for  in  Rule  4710  (bj(ljlB)(ii)(a). 

(4)  An  NNMS  Market  Maker  may 
terminate  its  obligation  by  keyboard 
withdrawal  (or  its  equivalent)  from 
NNMS  at  any  time.  However,  the  market 
maker  has  the  specific  obligation  to 
monitor  its  status  in  NNMS  to  assure 
that  a  withdrawal  has  in  fact  occurred. 
Any  transaction  occurring  prior  to  the 
effectiveness  of  the  withdrawal  shall 
remain  the  responsibility  of  the  market 
maker. 

(5)  If  an  NNMS  Market  Maker's 
Attributable  Quote/Order  is  reduced  to 
less  than  a  round-lot  amount  on  one 
side  of  the  market  due  to  NNMS 
executions,  the  NNMS  will  close  the 
Market  Maker's  quote  in  the  NNMS  on 
that  side  of  the  market,  and  the  NNMS 
Market  Maker  will  be  permitted  a  grace 
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period  of  30  seconds  within  which  to 
take  action  to  restore  its  Attributable 
Quote/Order,  if  the  market  maker  has 
not  authorized  use  of  the  AQR 
functionality  or  does  not  otherwise  have 
an  Attributable  Quote/Order  on  both 
sides  of  the  market  in  the  system.  An 
NNMS  Market  Maker  that  fails  to 
transmit  an  Attributable  Quote/Order  in 
a  security  within  the  allotted  time  will 
have  the  exhausted  side  of  its  quotation 
restored  by  the  system  at  a  price  SO. 01 
inferior  to  the  lowest  displayed  bid 
price  or  the  highest  displayed  offer  price 
in  that  security  as  appropriate.  If  all  bids 
and/or  offers  are  exhausted  so  that  there 
are  no  longer  any  Quote/Orders 
displayed  on  the  bid  and/or  offer  side  of 
the  market,  the  system  will  refresh  a 
market  maker's  e.xhausted  bid  or  offer 
quote  to  a  normal  unit  of  trading  priced 
SO. 01  inferior  to  the  lesser  of  either:  (a) 
the  last  valid  displayed  inside  bid/offer 
in  the  security  before  all  such  bids/ 
offers  were  exhausted;  or  (b)  the  market 
maker's  last  displayed  bid/offer  before 
exhaustion.  If  the  resulting  bid/offer 
quote  W'ould  create  a  locked  or  crossed 
market.  NNMS  will  instead  re-open  the 
exhausted  market  maker's  bid/offer 
quote  at  a  price  SO. 01  inferior  to  the 
unexhausted  inside  bid/offer  in  that 
security.  If  at  any  time  this  automatic 
quote  restoration  process  would  result 
in  the  creation  of  a  bid/offer  ofless  than 
SO. 01.  the  system  will  refresh  that  bid/ 
offer  to  a  price  of  SO. 01 .  Except  as 
provided  in  subparagraph  {b)(6)  of  this 
rule,  an  NNMS  Market  Maker  that 
withdraws  from  a  security  may  not  re- 
register in  the  system  as  a  market  maker 
in  that  security  for  twenty  (20)  business 
days. 

(6)  Notwithstanding  the  provisions  of 
subparagraph  (5)  above: 

(A)  an  NNMS  Market  Maker  that 
obtains  an  excused  withdrawal  pursuant 
to  Rule  4619  or  an  ITS/CAES  Market 
Maker  that  obtains  an  excused 
withdraival  pursuant  to  Rule  6350  prior 
to  withdrawing  from  NNMS  may  reenter 
NNMS  according  to  the  conditions  of  its 
withdrawal:  and 

(B)  an  NNMS  Market  Maker  or  ITS/ 
CAES  Market  Maker  that  fails  to 
maintain  a  clearing  arrangement  with  a 
registered  clearing  agency  or  with  a 
member  of  such  an  agency,  and  is 
therebv  withdrawn  from  participation  in 
ACT  and  NNMS  for  NNMS  securities, 
mav  reenter  NNMS  after  a  clearing 
arrangement  has  been  reestablished  and 
the  market  maker  has  compiled  with 
ACT  participant  requirements.  Provided 
however,  that  if  the  Association  finds 
that  the  ACT  market  maker's  failure  to 
maintain  a  clearing  arrangement  is 
voluntary,  the  withdrawal  of  quotations 


will  be  considered  voluntary  and 
unexcused. 

(7)  The  Market  Operations  Review 
Committee  shall  have  jurisdiction  over 
proceedings  brought  by  market  makers 
seeking  review  of  their  removal  from 
NNMS  pursuant  to  subparagraph  (b)(5) 
of  this  rule. 

(8)  In  the  event  that  a  malfunction  in 
the  Quoting  Market  Participant's 
equipment  occurs,  rendering 
communications  with  NNMS 
inoperable,  the  Quoting  Market 
Participant  is  obligated  to  immediately 
contact  Nasdaq  Market  Operations  by 
telephone  to  request  withdrawal  from 
NNMS  and  a  closed-quote  status,  and  if 
the  Quoting  Market  Participants  is  an 
NNMS  Market  Maker  an  excused 
withdrawal  from  Nasdaq  pursuant  to 
Rule  4619  or  an  ITS/CAES  Market 
Maker  an  excused  withdrawal  pursuant 
to  Rule  6350.  If  withdrawal  is  granted, 
Nasdaq  Market  Operations  persormel 
will  enter  the  withdrawal  notification 
into  NNMS  from  a  supervisory  terminal 
and  shall  close  the  quote.  Such  manual 
intervention,  however,  will  take  a 
certain  period  of  time  for  completion 
and,  unless  otherwise  permitted  by  the 
Association  pursuant  to  its  authority 
under  Rule  11890,  the  Quoting  Market 
Participants  will  continue  to  be 
obligated  for  any  transaction  executed 
prior  to  tha  effectiveness  of  the 
withdrawal  and  closed-quote  status. 

(c)  Directed  Order  Processing — A 
participant  may  enter  a  Directed  Order 
in  Nasdaq-listed  securities  into  the 
NNMS  to  access  a  specific  Quote/Order 
in  the  Nasdaq  Quotation  Montage  and  to 
begin  the  negotiation  process  with  a 
particular  Quoting  Market  Participant. 
The  system  will  deliver  an  order  (not  an 
execution)  to  the  Quoting  Market 
Participant  designated  as  the  recipient 
of  the  order.  Upon  delivery,  the  Quoting 
Market  Participant  shall  owe  no  liability 
under  the  Firm  Quote  Rule  to  that  order, 
unless  the  Quoting  Market  Participant  to 
which  a  Directed  Order  is  being  sent  has 
indicated  that  it  wishes  to  receive 
Directed  Orders  that  are  Liability  Orders 
(as  described  in  Rule  4706(b)). 
Additionally,  upon  delivery,  the  system 
will  not  decrement  the  receiving 
Quoting  Market  Participant's  Quote/ 
Order.  This  provision  shall  not  apply  to 
Preferenced  Orders. 

(d)  NNMS  Order  Entry  Firms.  All 
entries  in  NNMS  shall  be  made  in 
accordance  with  the  procedures  and 
requirements  set  forth  in  the  NNMS 
User  Guide  and  these  rules.  Orders  may 
be  entered  in  NNMS  by  the  NNMS 
Order  Entry  Firm  through  either  its 
Nasdaq  terminal  or  computer  interface. 
The  system  will  transmit  to  the  firm  on 
the  terminal  screen  emd  printer,  if 


requested,  or  through  the  computer 
interface,  as  applicable,  an  execution 
report  generated  immediately  following 
the  execution. 

(e)  UTP  Exchanges.  Participation  in 
the  NNMS  by  UTP  Exchanges  is 
voluntarv.  If  a  UTP  Exchange  does  not 
participate  in  the  NNMS  System,  the 
UTP  Exchange's  quote  will  not  be 
accessed  through  the  NNMS.  and  the 
NNMS  will  not  include  the  UTP 
Exchange's  quotation  for  order 
processing  and  execution  purposes  A 
UTP  Exchange  may  voluntarily 
participate  in  the  NNMS  System  if  it 
executes  a  Nasdaq  Workstation 
Subscriber  Agreement,  as  amended,  for 
UTP  Exchanges,  and  complies  with  the 
terms  of  this  subparagraph  (f)  of  this 
rule.  The  terms  and  conditions  of  such 
access  and  participation,  including 
available  functionality  and  applicable 
rules  and  fees,  shall  be  set  forth  in  and 
governed  by  the  Nasdaq  Workstation 
Subscriber  Agreement,  as  amended  for 
UTP  Exchanges.  The  Nasdaq 
Workstation  Subscriber  Agreement,  as 
amended  for  UTP  Exchanges  may 
expand  but  shall  not  contract  the  rights 
and  obligations  set  forth  in  these  rules. 
Access  to  UTP  Exchanges  may  be  made 
available  on  terms  that  differ  from  the 
terms  applicable  to  members  but  may 
not  unreasonably  discriminate  among 
similarly  situated  UTP  E.xchanges.  The 
following  provisions  shall  apply  to  UTP 
Exchanges  that  choose  to  participate  in 
the  NNMS. 

(1)  Order  Entry — UTP  Exchanges  that 
elect  to  participate  in  the  system  shall 
be  permitted  to  enter  Directed  and  Non- 
Directed  Orders  into  the  system  subject 
to  the  conditions  and  requirements  of 
Rules  4706.  Directed  and  Non-Directed 
Orders  entered  by  UTP  Exchanges  shall 
be  processed  (unless  otherwise 
specified)  as  described  subparagraphs 
(b)  and  (c)  of  this  rule. 

(2)  Display  of  UTP  Exchange  Quotes/ 
Orders  in  Nasdaq. 

(A)  UTP  Exchange  Principal  Orders/ 
Quotes — UTP  Exchanges  that  elect  to 
participate  in  the  system  shall  transmit 
to  the  NNMS  a  single  bid  Quote/Order 
and  a  single  offer  Quote/Order.  Upon 
transmission  of  the  Quote/Order  to 
Nasdaq,  the  system  shall  time  stamp  the 
Quote/Order,  which  time  stamp  shall 
determine  the  ranking  of  the  Quote/ 
Order  for  purposes  of  processing  Non- 
Directed  Orders.  The  NNMS  shall 
display  the  best  bid  and  best  offer 
Quote/Order  transmitted  to  Nasdaq  by  a 
UTP  Exchange  in  the  Nasdaq  Quotation 
Montage  under  the  [MMID)  MPID  for  the 
UTP  Exchange,  and  shall  also  display 
such  Quote/Order  in  the  Nasdaq  Order 
Display  Facility  as  part  of  the  aggregate 
trading  interest  when  the  UTP 
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Exchange's  best  bid/best  offer  Quote/ 
Order  falLs  within  the  number  of  price 
levels  authorized  for  aggregation  and 
display  pursuant  to  Rule  4701(ee). 

IB)  I'TP  Exchange  Agency  Quotes/ 
Orders. 

(i)  A  DTP  Exchange  that  elect  to 
participate  in  the  system  may  transmit 
to  the  NNMS  Quotes/Orders  at  a  single 
as  well  as  multiple  price  le\'els  that 
meet  the  following  requirements:  are  not 
for  the  benefit  of  a  broker  and/or  dealer 
that  is  with  respect  tn  the  IT?  Exchange 
a  registered  or  designated  market  maker, 
dealer  or  specialist  in  the  security  at 
issue;  and  are  designated  as  Non- 
Attributable  Quotes/Orders  ("UTP 
Agency  Order/Quote"), 

(ii)  Upon  transmission  of  a  UTP 
Agency  Quote/Order  to  Nasdaq,  the 
system  shall  time  stamp  the  order, 
which  time  stamp  shall  determine  the 
ranking  of  these  Quote/Order  for 
purposes  of  processing  Non-Directed 
Orders,  as  described  in  subparagraph  (b) 
of  this  rule.  A  UTP  Agency  Quote/Order 
shall  not  be  displayed  in  the  Nasdaq 
Quotation  Montage  under  the  IMMID] 
MPID  for  the  UTP  Exchange.  Rather, 
UTP  Agency  Quotes/Orders  shall  be 
reflected  in  the  Nasdaq  Order  Display 
Facility  and  Nasdaq  Quotation  Montage 
in  the  same  manner  in  which  Non- 
Attributable  Quotes/Orders  from  Nasdaq 
Quoting  Market  Participants  are 
reflected  m  Nasdaq,  as  described  in 
Rule  4707(b)(2). 

(3)  Non-Directed  Order  Processing — 
UTP  Exchanges  that  elect  to  participate 
in  the  system  shall  be  required  to 
provide  automatic  execution  against 
their  Quotes/Orders  for  Nasdaq  Quoting 
Market  Participants  and  NNMS  Order 
Entry  Firms,  shall  accept  an  execution 
of  an  order  up  to  the  size  of  the  UTP 
Exchange's  displayed  Quote/Order,  and 
shall  ha\'e  Non-Directed  Orders  they 
enter  into  the  system  processed  as 
described  in  subparagraph  (b)  of  this 
rule. 

(4)  Directed  Order  Processing — UTP 
Exchanges  that  elect  to  participate  in  the 
system  shall  participate  in  the  Directed 
Order  processing  as  described  in 
subparagraph  (c)  of  this  rule, 

(5)  Decrementation — UTP  Exchanges 
shall  be  subject  to  the  decrementation 
procedures  described  in  subparagraph 
(b)  of  this  rule. 

(6)  Scope  of  Rules — Nothing  in  these 
rules  shall  apply  to  UTP  Exchanges  that 
elect  not  to  participate  in  the  system, 

4711.  Clearance  and  Settlement 

All  transactions  executed  m  NNMS 
shall  be  cleared  and  settled  through  a 
registered  clearing  agency  using  a 
continuous  net  settlement  svstem. 


4712.  Obligation  To  Honor  System 
Trades 

(a)  If  an  NNMS  Participant,  or  clearing 
member  acting  on  his  behalf,  is  reported 
by  NNMS  to  clearing,  or  shown  by  the 
activity  reports  generated  by  NNMS  as 
constituting  a  side  of  a  System  trade, 
such  NNMS  Participant,  or  clearing 
member  acting  on  his  behalf,  shall 
honor  such  trade  on  the  scheduled 
settlement  date, 

(b)  Nasdaq  shall  have  no  liability  if  an 
NNMS  Participant,  or  a  clearing  member 
acting  on  his  behalf,  fails  to  satisfy  the 
obligations  in  paragraph  (a). 

4713,  Compliance  With  Rules  and 
Registration  Requirements 

(a)  Failure  by  an  NNMS  Participant  to 
comply  with  any  of  the  rules  or 
registration  requirements  applicable  to 
NNMS  identified  herein  shall  subject 
such  NNMS  Participant  to  censure,  fine, 
suspension  or  revocation  of  its 
registration  as  an  NNMS  Market  Maker, 
ITS/CAES  Market  Maker.  Order  Entry 
Firm,  and/or  NNMS  ECN  or  any  other 
fitting  penalty  under  the  Rules  of  the 
Association. 

(b)(1)  If  an  NNMS  Participant  fails  to 
maintain  a  clearing  relationship  as 
required  under  paragraphs  (a)(2),  (c)(2), 
or  (d)(3)  of  Rule  4705,  it  shall  be 
removed  from  NNMS  until  such  time  as 
a  clearing  arrangement  is  reestablished. 

(2)  An  NNMS  Participant  that  is  not 
in  compliance  with  its  obligations  under 
paragraphs  (a)(2).  (c)(2).  or  (d)(3)  of  Rule 
4705  shall  be  notified  when  Nasdaq 
exercises  it  authority  under  paragraph 
(b)(1)  of  Rule  4713,  ' 

(3)  The  authority  and  procedures 
contained  in  paragraph  (b)  do  not 
otherwise  limit  the  Association's 
authority,  contained  in  other  provisions 
of  the  Associations  rules,  to  enforce  its 
rules  or  impose  anv  fitting  sanction, 

4715.  Adjustment  of  Open  Quotes  and 
or  Orders 

NNMS  will  automatically  adjust  the 
price  and/or  size  of  open  quotes  and/or 
orders  in  all  NNMS  securities  (unless 
othen\ise  noted)  resident  in  the  system 
in  response  to  issuer  corporate  actions 
related  to  a  dividend,  payment  or 
distribution,  on  the  ex-date  of  such 
actions,  except  where  a  cash  dividend 
or  distribution  is  less  than  one  cent 
(SO.Ol),  as  follows: 

(a)  Quotes — All  bid  and  offer  side 
quotes  shall  be  purged  from  the  system. 

(b)  Sell  Orders — Sell  side  orders  in 
Nasdaq-listed  and  NYSE-listed 
securities  shall  not  be  adjusted  by  the 
system  and  must  be  modified,  if  desired, 
by  the  entering  party,  except  for  reverse 
splits  where  such  sell  side  orders  shall 


be  purged  from  the  system.  Sell  side 
orders  in  Amex-listed  securities  shall  be 
adjusted  in  accordance  with  the 
procedures  set  forth  below  for  Buy 
Orders  in  the  event  of  a  Stock  Dividend 
or  Stock  Split. 

(c)  Buy  Orders — Buy  side  orders  shall 
be  adjusted  by  the  system  based  on  the 
particular  corporate  action  impacting 
the  security  (i.e.  cash  dividend,  stock 
dividend,  both,  stock  split,  reverse  split) 
as  set  forth  below: 

(1)  Odd  lot  orders  in  ITS  Securities 
that  result  from  partial  execution  rather 
than  order  entry  shall  be  canceled 
rather  than  adjusted. 

[(1)]  (2)  Cash  Dividends:  Buy  side 
order  prices  shall  be  first  reduced  by  the 
dividend  amount  and  the  resulting  price 
will  then  be  rounded  down  to  the 
nearest  penny  unless  marked  "Do  Not 
Reduce". 

[(2)1  (3)  Stock  Dividends  and  Stock 
Splits:  Buy  side  order  prices  shall  be 
determined  by  first  rounding  up  the 
dollar  value  of  thestock  dividend  or 
split  to  the  nearest  penny.  The  resulting 
amount  shall  then  be  subtracted  from 
the  price  of  the  buy  order.  Unless 
marked  "Do  Not  Increase",  the  size  of 
the  order  shall  be  increased  by  first,  (A) 
multiplying  the  size  of  the  original  order 
by  the  numerator  of  the  ratio  of  the 
dividend  or  split,  then  (B)  dividing  that 
result  by  the  denominator  of  the  ratio  of 
the  dividend  or  split,  then  (C)  rounding 
that  result  to  the  next  lowest  share. 

1(3)]  (4j  Dividends  Payable  in  Either 
Cash  or  Securities  at  the  Option  of  the 
Stockholder:  Buy  side  order  prices  shall 
be  reduced  by  the  dollar  value  of  either 
the  cash  or  securities,  whichever  is 
greater.  The  dollar  value  of  the  cash 
shall  be  determined  using  the  formula 
in  paragraph  (1)  above,  while  the  dollar 
value  of  the  securities  shall  be 
determined  using  the  formula  in 
paragraph  (2)  above.  If  the  stockholder 
opts  to  receive  securities,  the  size  of  the 
order  shall  be  increased  pursuant  to  the 
formula  in  subparagraph  (2)  above, 

[(4)1  (5)  Combined  Cash  and  Stock 
Dividends/Split:  In  the  case  of  a 
combined  cash  dividend  and  stock 
split/dividend,  the  cash  dividend 
portion  shall  be  calculated  first  as  per 
section  (1)  above,  and  stock  portion 
thereafter  pursuant  to  sections  (2)  and/ 
or (3)  above. 

[{5)1  (6)  Reverse  Splits:  All  orders  (buy 
and  sell)  shall  be  cancelled  and  returned 
to  the  entering  firm. 

(d)  Open  buy  and  sell  orders  that  are 
adjusted  by  the  system  pursuant  to  the 
above  rules,  and  that  thereafter 
continuously  remain  in  the  system, 
shall  retain  the  time  priority  of  their 
original  entry. 
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4719.  Anonymity 

(a)  Transactions  m  executed  in  NNMS 
in  which  at  least  one  member  submits 
a  Nnn-Attributabie  Quote/Order  will  be 
processed  anonymously.  The 
transaction  reports  will  indicate  the 
details  of  the  transactions,  but  will  not 
reveal  contra  party  identities. 

{b)(l)  The  processing  described  in 
paragraph  (a)  shall  not  apply  to 
transactions  executed  in  NNMS  when 
the  member  whose  Quote/Order  is 
decremented  is  an  Order-Delivery  ECN 
that  charges  an  access  fee. 

(2)  Kxcept  as  required  to  comply  with 
the  request  of  a  regulator,  or  as  ordered 
by  a  court  or  arbitrator,  Order-Delivery 
ECNs  ECN  shall  not  disclose  the 
identity  of  the  member  that  submitted  a 
Non-Attributable  Quote/Order  that 
decremented  the  Order-Delivery  ECN's 
Quote/Order. 

(c)  The  Association  will  reveal  a 
member's  identity  in  the  following 
circumstances: 

(1)  When  the  National  Securities 
Clearing  Corporation  ("NSCC"]  ceases 
to  act  for  a  member,  or  the  member's 
clearing  firm,  and  NSCC  determines  not 
to  guarantee  the  settlement  of  the 
member's  trades; 

(2)  For  regulatory  purposes  or  to 
comply  with  an  order  of  an  arbitrator  or 
court:  or 

(3)  On  risk  management  reports 
provided  to  the  mt-mber's  <.ontra  parties 
each  day  after  4  p.m.,  which  disclose 
trading  activity  on  an  aggregate  dollar 
value  basis. 

(d)  The  Association  will  reveal  to  a 
member.  nf»  later  than  the  end  of  the  day 
on  the  date  an  anonymous  trade  was 
executed,  when  the  member's  Quote/ 
Order  has  been  decremented  by  another 
Quote/Order  submitted  bv  that  same 
member. 


5200.  Intermarket  Trading  System/ 
Computer  Assisted  Execution  System 

5210.  Definitions 

(a)-(h)  No  Change. 

H)  "CAES"  means  the  "Computer 
Assisted  Execution  System",  the 
computerized  order  routing  and 
execution  facility  for  ITS  Securities,  as 
from  time  to  time  modified  or 
supplemented,  that  is  operated  by  The 
S'asdaq  Stock  Market.  Inc.  and  made 
available  to  \ASD  members.  CAES 
functionality  is  offered  through  the 
"S'asdaq  S'ational  Market  Execution 
System"  or  "W'MS"  which  operates 
pursuant  to  the  Rule  4700  Series. 

5220.  ITS/CAES  Registration 

In  order  to  participate  in  ITS,  a  market 
maker  must  be  registered  with  the 


Association  as  an  ITS/CAES  Market 
Maker  in  each  security  in  which  a 
market  will  be  made  in  ITS.  Such 
registration  shall  be  conditioned  upon 
the  ITS/CAES  Market  Maker's 
continuing  compliance  with  the 
following  requirements: 

(a)  registration  as  a  CQS  market  maker 
pursuant  to  Rule  6320  and  compliance 
with  the  Rule  6300  Series: 

(b)  execution  of  an  ITS/CAES  Market 
Maker  application  agreement  with  the 
Association  at  least  two  days  prior  to 
the  requested  date  of  registration; 

(c)  participation  in  NNMS  in 
accordance  v\ith  the  Rule  4700  arid 
5200  Series: 

{(c]cO  compliance  with  SEC  Rule 
15c3-l: 

([d]e)  compliance  with  the  ITS  Plan, 
SEC  Rule  llAcl-1  and  all  applicable 
Rules  of  the  Association: 

({e]f)  the  maintenance  of  continuous 
two-sided  quotations  in  the  absence  of 
the  grant  of  an  excused  withdrawal  or 
a  functional  excused  withdrawal  by  the 
Association: 

([f]g)  maintenance  of  the  physical 
security  of  the  equipment  used  to 
interface  with  the  ITS  System  located  on 
the  premises  of  the  ITS/CAES  Market 
Makers  to  prevent  the  unauthorized 
entry  of  communications  into  the  ITS 
System:  and 

([g]/j)  acceptance  and  settlement  of 
each  ITS  System  trade  that  the  ITS 
System  identifies  as  effected  by  such 
ITS/CAES  Market  Maker,  or  if    . 
settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  of  settlement  of  such 
identified  ITS  System  trade  by  the 
clearing  member  on  the  regularly 
scheduled  settlement  date. 

5221.  Suspension  or  Revocation  of  ITS/ 
CAES  Registration 

No  Change. 
5230.  ITS  Operations 

No  Change. 

5240.  Pre-Opening  Application — 
Opening  by  ITS/CAES  Market  Maker 

No  Change. 

5250.  Pre-Opening  Application — 
Openings  on  Other  Participant  Markets 

No  Change. 

5260.  System  Trade  and  Quotations 

5261.  Obligation  to  Honor  System 
Trades 

No  ChaBge. 

5262.  Trade-Throughs 
No  Change. 

5263.  Locked  or  Crossed  Markets 

No  Change. 


5264.  Block  Transactions 

No  Change. 

5265.  Authority  To  Cancel  or  Adjust 
Transactions 

No  Change. 

6300.  Consolidated  Quotations  Service 
(CQS) 

No  Change. 

6400.  Reporting  Transactions  in  Listed 
Securities 

No  C'hange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  ^ 

NASD  members  currently  use  CAES 
to  trade  ITS  Securities  with  other  NASD 
members  and  also  with  the  securities 
exchanges  that  participate  in  ITS 
Nasdaq  has  decided  to  enhance  the 
trading  of  ITS  Securities  by  offering  the 
superior  functionality  of  SuperMontage, 
Nasdaq'^  fully  integrated  order  display 
and  execution  system  currently  used  for 
trading  Nasdaq  securities. 
SuperMontage  allows  market 
participants  to  enter  unlimited  quotes 
and  orders  at  multiple  price  levels.  The 
system  displays  aggregate  interest  five 
price  levels  deep  on  each  side  of  the 
market  and  permits  users  to  access  that 
aggregated  trading  interest  via  a  variety 
of  order  types.  In  addition, 
SuperMontage  offers  pre-  and  post-trade 
anonymity. 

Trading  of  ITS  Securities  is  affected 
by  three  national  market  system  plans 
that  are  established  jointly  by  the 
markets  and  approved  by  the 
Commission.  Nasdaq  collects  quotations 
and  trade  reports  from  NASD  members 
and  provides  such  quotations  to  the 
Consolidated  Quotation  System  ("CQ 
Plan")  and  the  Consolidated  Tape 
Association  ("CT  Plan  ")  for 
dissemination  to  the  public.  The  ITS 
Plan  governs  the  manner  in  which 
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NASD  members  participate  in  the  ITS. 
an  electronic  linkage  between  markets 
that  trade  exchange  listed  securities.  In 
addition,  the  NASD  adopted  the  NASD 
Rule  5200  and  6300  Series  to  ensure 
that  NASD  members  comply  with  the 
obligations  imposed  by  the  CT,  CQ.  and 
ITS  Plans. 

Nasdaq  proposes  no  changes  to  the 
obligations  imposed  by  the  Plans  or  by 
the  NASD  Rule  5200  and  6300  Series." 
Thus,  for  example,  members  must 
continue  to  comply  with  the  trade 
through  restrictions  in  NASD  Rule  5262, 
the  locked  and  crossed  markets 
restrictions  in  NASD  Rule  5263.  the 
block  trade  requirements  in  NASD  Rule 
5264.  and  the  Pre-Opening  Application 
procedures  set  forth  in  NASD  Rules 
5240  and  5250.  Members  that  wish  to 
make  markets  in  ITS  Securities  must 
continue  to  register  as  ITS/CAES  and 
CQS  Market  Makers  pursuant  to  NASD 
Rules  5220  and  NASD  Rule  6320  and 
comply  with  the  obligations  imposed 
under  NASD  Rule  6330.'  They  must 
also  continue  to  clear  and  settle  trades 
under  NASD  Rule  5261  and  properly 
report  transactions  pursuant  to  the 
NASD  Rule  6400  Series. 

To  ensure  that  SuperMontage  will 
enable  NASD  members  trading  ITS 
Securities  to  continue  to  comply  with 
applicable  NASD  and  Commission 
rules.  Nasdaq  is  proposing  certain 
modifications  to  the  existing 
SuperMontage  functionality.  These 
modifications  apply  to  ITS  Securities 
only:  they  do  not  affect  the  trading  of 
Nasdaq-listed  securities; 

1.  Define  two  participant  types:  ITS/ 
CAES  market  makers  and  order  entry 
firms. 

2.  Enable  ITS/CAES  market  makers  to 
participate  in  the  Pre-Opening 
Application  in  accordance  with  NASD 
Rules  5240  and  5250. 

3.  Enable  ITS/CAES  market  makers  to 
comply  with  the  locked/ crossed 
obligations  imposed  bv  NASD  Rule 
5263. 

4.  Enable  ITS/CAES  market  makers  to 
comply  with  the  trade  through  and 
block  trade  obligations  imposed  bv 
NASD  Rules  5262  and  5264. 

5.  Disable  Directed.  Pegged  and  End 
of  Day  Orders.  modif>'  the  Discretionary 
Order,  and  add  four  order  types  to 
facilitate  ITS  trading. 


6.  Remove  the  Auto-Quote  Refresh 
functionality,  modif\'  the 
decrementation  process,  and  apply  the 
excused  withdrawal  provisions  of 
NASD  Rule  6350,  rather  than  NASD 
Rule  4619. 

7.  Prohibit  SuperMontage  from 
executing  trades  in  violation  of  Rule 

1  Oa-1  of  the  Act ''  or  of  the  obvious  error 
provisions  of  the  ITS  Plan. 

8.  Modify  the  system  to  comply  with 
the  round  lot  requirements  of  the  ITS 
Plan, 

9.  Modify  the  adjustment  of  open  buy 
and  sell  orders  in  ITS  Securities  to 
conform  closely  to  the  practice  of  the 
listing  exchange. 

Set  forth  below  is  a  description  of  the 
proposed  modifications. 

1.  Define  Participant  Types 

NASD  members  will  trade  ITS 
Securities  in  two  ways:  as  ITS/CAES 
Market  Makers  or  as  NNMS  Order  Entry 
Firms. 5  Proposed  NASD  Rule  4701(pp)' 
defines  ITS/CAES  Market  Makers  by 
incorporating  the  definition  already 
contained  in  NASD  Rule  5210(e),  which 
includes  both  market  makers  and 
electronic  communications  networks 
("ECNs").  The  definition  distinguishes 
ITS/CAES  Market  Makers,  which  make 
markets  in  ITS  Securities  from  NNMS 
Market  Makers,  which  make  markets  in 
Nasdaq  securities.^  ITS/CAES  Market 
Makers  will  be  permitted  to  choose 
between  the  automatic  execution  and 
the  order  delivery  functionality  of  the 
NNMS  system,  unlike  NNMS  Market 
Makers,  which  are  required  to  accept 
automatic  executions.  Nasdaq  believes 
that  this  will  permit  ITS/CAES  Market 
Makers  to  better  manage  their 
interaction  w-ith  ITS  Exchanges  either 
through  the  NNMS  or  through  their 
direct  connections  to  those  exchanges' 
systems. 

NASD  members  may  also  trade  ITS 
Securities  through  the  NNMS  as  Order 
Entry  Firms,  using  the  same  registration 
process  as  NNMS  Order  Entry  Firms  in 
Nasdaq  securities.  Nasdaq  is  proposing 
simply  to  modifv-  the  existing  definition 
of  NNMS  Order  Entry  Firm,  contained 
in  NASD  Rule  471 0(w),  to  include  both 
Nasdaq  and  ITS  Securities.  Therefore, 
references  to  NNMS  Order  Entry  Firms 
throughout  the  4700  Series  should  be 
understood  to  include  Order  Entry 


Firms  participating  in  either  Nasdaq  or 
ITS  Securities  unless  otherwise 
indicated.' 

Nasdaq's  proposal  is  dominated  by 
one  simple  difference  between  NASD 
members  that  trade  ITS  Securities  as 
ITS/CAES  Market  Makers  and  those  that 
trade  as  NNMS  Order  Entry  Firms:  ITS/ 
CAES  Marked  Makers  can  participate  in 
ITS  and  NNMS  Order  Entrv  Firms 
cannot.  Nasdaq  has  systematically 
eliminated  any  possibility  that  order 
entry  firms  would  interact  with  ITS,  by 
eliminating  order  entry  firms'  ability  to 
place  liquidity  on  the  SuperMontage 
book, "  to  precluding  their  participation 
in  the  Pre-Opening  Application,  to 
preventing  order  entry  firms  from 
trading  through  or  locking/crossing  the 
quotations  of  ITS  Exchanges.  As  a  result 
of  Nasdaq's  tailoring,  Nasdaq  is 
proposing  no  changes  to  the  NASD  rules 
that  implement  the  ITS  Plan,  and  ITS 
Exchanges  will  experience  no  impact 
from  Nasdaq's  decision  to  replace  CAES 
with  SuperMontage. 

2.  Pre-Opening  Application 

The  NNMS  would  be  modified  to 
permit  ITS/CAES  Market  Makers  to 
participate  in  the  Pre-Opening 
Application  for  ITS  Securities  that  is 
established  in  the  ITS  Plan  and 
incorporated  in  NASD  Rules  5240  and 
5250.  The  NNMS  system  will  receive  all 
Pre-Opening  Administrative  ("POA") 
Messages,  Second  Look  Messages 
("SLM"),  and  One-Sided  Responses 
("OSRs")  that  the  ITS  Exchanges  issue. 
The  NNMS  will  also  disseminate  those 
messages  to  ITS/CAES  Market  Makers. 
Market  makers  that  opt  to  participate  in 
the  Pre-Opening  Application  may  do  so 
by  entering  Pre-Opening  Responses 


'  The  N.\SD  Rules  will  continue  to  refer  to  CAES 
and  to  IT.S/CAES  Market  Makers  in  order  to 
maintain  consistency  with  the  language  of  the  ITS 
Plan.  To  accomplish  the  name  change  from  CAES 
to  NNMS,  Proposed  NA.SD  Rule  521 0(i) 
incorporates  the  ITS  Plan  definition  ot  CAES  and 
then  provides  that  CAES  functionality  will  now  he 
provided  bv  SuperMontage.  In  addition.  Proposed 
NASD  Rule  5220(c)  requires  ITS/C.\ES  Market 
Makers  to  participate  in  the  NTMMS. 


«17CFR240.10a-l. 

5  NASD  Rule  4710(qq)  defines  ITS  Exchanges  as 
national  securities  exchanges  that  participates  in 
the  ITS  system  as  defined  in  NASD  Rule  5210(a). 
ITS  Exchanges  are  not  eligible  to  participate  in  the 
NNMS  but  are  defined  because  the  system  will  send 
ITS  Commitments  to  and  receive  them  from  ITS 
Exchanges. 

•^  Nasdaq  reinforces  this  distinction  by  modifying 
the  definition  of  NNMS  Market  Maker.  See 
Proposed  NASD  Rule  4710(u).  j 


"  The  definitions  of  ITS/CAES  Market  Makers  and 
NNMS  Order  Entry  Firms  are  carried  forward  into 
other  definitions  that  establish  system  entitlements. 
For  example.  ITS/CAES  Market  Makers  are 
included  in  the  definitions  of  NNMS  Participants 
(NASD  Rule  4710(v)l.  Nasdaq  Quoting  Market 
Participants  (NASD  Rule  4710(y)).  and  Quoting 
Market  Participant  (NASD  Rule  4710(cc)).  Since 
ECNs  may  trade  ITS  Securities  only  as  ITS/CAES 
Marke*  Makers  or  as  NNMS  Order  Entry  Firms,  they 
are  excluded  from  the  definition  of  NN'MS  ECNs 
(NASD  Rule  4710(t)). 

8  See  Proposed  NASD  Rule  4701(o)  ("NhJMS 
Order  Entry  Firms  shall  be  eligible  to  enter  Non- 
.\ttribulable  orders  in  ITS  Securities  only  if  they  are 
designated  as  Immediate  or  Cancel").  The  ability  to 
enter  Non-Attributable  Orders  in  Nasdaq  listed 
securities  for  display  would  enable  order  entry 
firms  to  place  liquidity  in  the  Nasdaq  book  under 
the  anonymous  acronym  "SIZE"  and  to  gain 
standing  in  the  execution  algorithm.  Nasdaq  is 
eliminating  this  feature  in  order  to  fully  comply 
with  the  ITS  Plan,  although  Nasdaq  believes  that 
this  functionality  is  consistent  with  the  Exchange 
Act  and  is  beneficial  to  investors  and  market 
participants  alike.  As  a  further  result.  N'N'MS  Order 
Entry  Firms  will  not  have  quotations  disseminated 
via  the  proposed  IM  Prime  Data  Feed.  See  Proposed 
NASD  Rule  4707(f). 
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("PORs")  in  response  to  a  POA  or  SLM. 
In  addition.  NNMS  will  receive  and 
process  OSRs  from  the  opening  ITS 
Exchange  in  accordance  with  NASD 
Rules  5240  and  5250.  NNMS  Order 
Entr>-  Firms  are  not  eligible  to 
participate  in  the  Pre-Opening 
Application,  and  the  system  will  not 
accept  PORs  that  are  entered  by  an 
Order  Entry  Firm. 

3.  Locked  and  Crossed  Markets 
Processing 

The  .NNMS  would  process  locked  or 
crossed  markets  between  and  among 
ITS/CAFS  Market  Makers  largely  as  it 
does  for  Nasdaq  securities.  A  quote/ 
order  that  would  create  a  locked  or 
crossed  market,  if  entered  into  the 
NNMS  during  normal  market  hours, 
will  be  processed  exactly  as  locks  and 
crosses  in  Nasdaq  securities  are 
processed  under  existing  NASD  Rule 
4710(b)(3)(A).  Rather  than  display  the 
quote/order  at  the  locking/crossing 
price,  the  svstem  will  treat  the  quote/ 
order  as  a  marketable  limit  order  and 
enter  it  into  the  system  as  a  Non- 
Directed  Order.  A  locking  quote/order 
will  be  executed  at  the  locking  price 
against  the  order  next  in  line  for 
execution,  and  a  crossing  quote/order 
will  be  executed  at  the  displayed  price 
of  the  order  next  in  line  for  execution. 
Once  the  lock  or  cross  is  cleared,  any 
remaining  shares  will  be  displayed  in 
the  N'NMS,  if  eligible  for  display. 

A  quote/ order  that  would  create  a 
locked  or  crossed  market  between  and 
among  ITS/CAES  Market  Makers  prior 
to  normal  market  hours  will  be" 
processed  exactly  as  are  Nasdaq 
securities  today,  except  that  the  NNMS 
automated  unlocking/uncrossing  spin 
will  occur  at  9:29:55  a.m.  for  ITS 
Securities  rather  than  at  9:29:30  a.m.  as 
it  does  for  Nasdaq  listed  securities.'' 
Quotes/Orders  that  would  create  a 
locked/crossed  market  after  the 
unlocking/uncrossing  spin  occurs  will 
be  held  in  queue  until  9:30  a.m.  Due  to 
the  cumbersome  structure  of  the  Pre- 
Opening  Application  of  the  ITS  Plan, 
fewer  NASD  members  participate  in  the 
pre-market  for  ITS  Securities  than  for 
Nasdaq  securities.  Therefore,  a  shorter 
processing  window  is  appropriate. 

Nasdaq  would  program  the  NNMS  to 
accommodate  different  processing  for 
locked  or  crossed  markets  involving  ITS 
Exchanges.  First,  if  an  Order  Entrv'  Firm 
enters  an  order  that  would  lock  or  cross 
an  ITS  Exchange,  the  NNMS  will 
execute  the  order  against  all  Quotes/ 
Orders  currently  in  the  system  and 
reject  any  remaining  portion  of  the  order 
that  would  create  a  locked/crossed 


market  with  an  ITS  Exchange.  If  an  ITS/ 
CAES  Market  Maker  enters  a  quote/ 
order  that  would  lock  or  cross  an  ITS 
Exchange,  the  system  will  process  the 
quote/order  in  accordance  with  its 
designation  and  automatically  generate 
and  send  an  ITS  Commitment  to  any 
ITS  Exchange  that  is  locked  or 
crossed."^ 

If  an  ITS  Exchange  has  created  a 
locked/crossed  market  with  Nasdaq,  the 
NNMS  will  notify  any  ITS/CAES  Market 
Maker  whose  market  was  locked/ 
crossed.  If  Nasdaq  receives  an  ITS 
Commitment  when  a  locked/crossed 
condition  is  pending,  Nasdaq  will  send 
the  ITS  Commitment  to  the  ITS/CAES 
Market  Maker(s)  at  the  pending  inside 
price. 

4.  ITS  Trade  Through  Rule 

Nasdaq  would  modify  the  NNMS 
processing  to  enable  ITS/CAES  Market 
Makers  to  comply  with  their  trade 
through  obligations  under  NASD  Rules 
5262  and  5264.  The  NNMS  would  reject 
any  order  of  an  NNMS  Order  Entry  Firm 
that,  if  executed,  would  trade  through 
an  ITS  Exchange.  If  Nasdaq  receives  an 
administrative  complaint  from  an  ITS 
Exchange  in  response  to  a  potential 
trade  through,  Nasdaq  will  send  that 
complaint  to  the  ITS/CAES  Market 
Maker  responsible  for  the  potential 
trade  through,  as  it  does  today."  ITS/ 
CAES  Market  Makers  will  respond  to 
administrative  complaints  by  entering 
into  the  NNMS  a  preferenced  order  to 
the  complaining  ITS  Participant.  The 
NNMS  will  then  generate  and  send  a 
properly  formatted  ITS  Commitment  to 
the  appropriate  ITS  Exchange. 

The  NNMS  would  also  monitor  for 
trade-throughs  by  ITS  Exchanges  as 
called  for  b>'  the  ITS  Plan  and  NASD 
Rules  5262'and  5264.  If  the  system 
detects  a  trade  through  by  an  ITS 
Exchange,  it  will  notif\'  the  ITS/CAES 
Market  Makers  that  was  traded 
through.  12  ITS/CAES  Market  Makers 
may  elect  to  send  administrative 
complaints  on  their  own  behalf.  If  an 
inbound  ITS  Commitment  is  received, 
the  NNMS  will  automatically  send  a 
preferenced  Order  at  the  price  of  the  ITS 


•  See  Proposed  NASD  Rule  4710(b)(3)(c). 


'"See  Proposed  NASD  Rule  4708(a)(3). 

>'  See  Proposed  NASD  Rule  4708(a)(2). 

'2  Due  to  technology  latencies,  rapid  quote 
updates,  and  a  variety  of  other  factors,  not  all 
apparent  trade  throughs  violate  the  ITS  Plan.  To 
avoid  needless  false  positives,  Nasdaq  vjrill  program 
the  system,  as  CAES  is  programmed  today,  to 
provide  a  trade  through  "grace  period"  before 
issuing  an  administrative  complaint  The  system 
will  not  detect  a  trade  through  unless  a  particular 
Nasdaq  quote  has  been  in  place  for  the  duration  of 
the  grace  period.  The  current  grace  period  ranges 
between  five  end  17  seconds,  depending  upon, 
among  others,  the  level  of  automation  at  a  particular 
exchange. 


Commitment  to  the  Nasdaq  Quoting 
Market  Participant(s)  at  that  price  level, 
as  Nasdaq  does  today. i' 

5.  Modify  Available  Order  Types 

Nasdaq  is  proposing  to  disable 
Directed,  Pegged  and  End  of  Day  Orders, 
modifv'  Discretionary  Orders,  and  add 
new  order  types  to  accommodate  the 
characteristics  unique  to  ITS  Securities. 
Nasdaq,  in  consultation  with  current 
ITS  participants,  has  determined  not  to 
offer  Directed,  Pegged  and  End  of  Day 
Orders  for  ITS  Securities.''*  The 
processing  of  orders  in  ITS  Securities  is 
more  complex  than  for  Nasdaq 
securities  due  to  both  the  presence  of 
ITS  and  the  ability  for  ITS/CAES  Market 
Makers  to  accept  order  delivery  rather 
than  automatic  executions.  The 
possibility  of  receiving  Directed  Orders, 
in  addition  to  Non-Directed  and 
Preferenced  Orders  and  ITS 
Commitments,  seems  needlessly 
complicated.  Nasdaq  decided  not  to 
offer  Pegged  Orders  at  this  time  to 
hasten  its  development  efforts,  and  it 
may  file  a  separate  proposal  to  add  that 
functionality  at  a  later  date. 

Nasdaq  is  proposing  to  modif\'  the 
characteristics  of  a  Discretionary  Order 
for  ITS  Securities.'^  Like  the  current 
Discretionary  Order  for  Nasdaq 
Securities,  it  will  have  both  a  displayed 
bid  or  offer  price,  as  well  as  a  non- 
displayed  discretionary  price  range  in 
which  the  participant  is  also  willing  to 
buy  or  sell,  if  necessary.  Rather  than 
being  fixed  or  pegged  to  the  Nasdaq  best 
bid  and  offer,  the  modified  order  type 
must  be  fixed.  Nasdaq  will 
systematically  prohibit  Discretionary 
Orders  in  ITS  Securities  from  creating  a 
quote  that  locks  or  crosses  the  national 
best  bid  and  offer  and  from  executing  at 
a  price  that  trades  through  the  quotation 
of  an  ITS  Exchange  unless  it  is 
designated  as  a  Sweep  Order. 

Nasdaq  is  also  proposing  to  create  a 
Fill  or  Return  Order  for  ITS  Securities, '^ 
Fill  or  Return  Orders  will  be  delivered 
to  or  executed  by  NNMS  Participants  in 
ITS  Securities  through  multiple  price 
levels  without  delivering  the  order  to  an 
ITS  Exchange.  Unlike  the  Auto-Ex  Order 
for  Nasdaq  securities,  the  Fill  or  Return 
Order  will  execute  against  ECNs  that  are 


•^The  ITS  Operating  Committee  has  discussed  a 
proposal  to  add  a  resolution  indicator  to  ITS 
Commitments  that  are  intended  to  respond  to  an 
administrative  complaint  Nasdaq  strongly  favors 
that  proposal  because  it  will  decrease  the  difficulty 
and  expense  of  determining  the  proper  recipient  of 
an  inbound  ITS  Commitment.  Nasdaq  urges  the  ITS 
Operating  Committee  and  the  Commission  to  move 
quickly  to  implement  that  proposal. 

'"See  Proposed  NASD  Rule  4710(f),  (jj),  and 
(mm). 

'=■  See  Proposed  NASD  Rule  47lb(nn)(2). 

'6  See  Proposed  NASD  Rule  4710(11). 
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registered  as  ITS/CAES  Market  Makers, 
but  it  will  not  generate  an  ITS 
Commitment  to  an  ITS  Exchange.  In 
addition.  ITS/CAES  Market  Makers  will 
use  this  order  without  trading  through 
the  quotations  of  ITS  E.xchanges. 

An  ITS/CAES  Market  Maker  that 
wishes  to  trade  through  multiple  price 
levels  and  to  avoid  generating  an  ITS 
Commitment,  but  is  willing  to  trade 
through  those  ITS  Exchanges,  can  use 
the  newly  proposed  "Sweep  Order."  '" 
Nasdaq  believes  it  is  consistent  with  the 
ITS  Plan  to  offer  ITS/CAES  Market 
Makers  this  functionality  because  there 
are  many  circumstances  where  an  ITS/ 
CAES  Market  Maker  is  permitted  to 
trade  through  an  ITS  Exchange 
quotation  without  violating  the  ITS 
Plan.  ITS/CAES  Market  Makers  must 
decide  for  themselves  when  the  use  of 
such  functionality  is  permitted  by  the 
rules,  and  they  will  be  subject  to 
continuous,  rigorous  surveillance  to 
ensure  proper  compliance.  On  the  other 
hand,  Nasdaq  will  systematically 
prevent  an  Order  Entry  Firm  from  using 
the  system  to  trade  through  the 
quotations  of  ITS  Exchanges.  If  an  Order 
Entry  Firm  enters  a  Sweep  Order,  the 
system  will  execute  all  shares  available 
within  the  N'NMS  without  trading 
through  the  quotation  of  an  ITS 
Exchange,  and  will  reject  the 
unexecuted  portion  of  the  Sweep  Order 
to  be  sent  back  to  the  entering  party. 

Finallv.  Nasdaq  proposes  to  create 
three  new  order  types  that  will 
participate  in  after  hours  trading  of  ITS 
Securities  between  4:00  and  6:30  p.m. 
These  orders — the  "Total  Day",  Total 
Good-till-Canceled".  and  "Total 
Immediate  or  Cancel" — differ  from  the 
existing  Day,  Good  till  Canceled,  and 
Immediate  or  Cancel  orders  onlv  in  their 
ability  to  participate  in  the  pre-opening 
spin  and  after-hours  sessions. ^^  A  Total 
Day  Order,  if  not  fully  executed  at  entry, 
remains  available  for  displa\'  between 
7:30  a.m.  and  6:30  p.m.  and  for 
execution  between  9:29:55  a.m.  and  6:30 
p.m.,  after  which  it  is  returned  to  the 
entering  party.  A  Total  Good-till- 
Cancelled  Order,  if  not  fully  executed  at 
entry  remains  available  for  display 
between  7:30  a.m.  and  6:30  p.m.  and  for 
execution  between  9:29:55  a.m.  and  6:30 
p.m  .  until  cancelled  by  the  entering 
party,  or  until  1  year  after  entry, 
whichever  comes  first.  A  Total 
Immediate  or  Cancel  Order  is  a  limit 
order  that,  upon  becoming  non- 
marketable,  is  canceled  and  returned  to 
the  entering  participant.  Such  orders  are 


available  for  potential  execution 
between  9:29:55  a.m.  and  6:30  p.m, 

6.  Quotation  Updates 

The  manner  in  which  ITS/CAES 
Market  Makers  update  their  quotations 
would  differ  in  certain  respects  from 
NNMS  Market  Makers.  First,  if  the  bid 
side  of  an  ITS/CAES  Market  Maker's 
quote/order  is  exhausted,  the  system 
then  will  automatically  establish  a  bid 
of  SO. 01  for  1 00  shares.  If  the  offer  side 
of  the  ITS/CAES  Market  Maker's  quote/ 
order  is  exhausted,  the  system  will  then 
automatically  establish  an  offer  of  two 
times  the  system  best  bid  plus  SO. 01  and 
offer  for  100  shares.''^  This  modification 
will  ensure  that  ITS/CAES  Market 
Makers  maintain  continuous  two-sided 
quotations  whenever  thev  are  active  in 
the  NNMS. 

To  preserve  a  fair  and  orderly  market, 
Nasdaq  would  close  the  quotation  of 
any  ITS/CAES  Market  Maker  that 
regularly  exceeds  the  standard  five- 
second  response  time.  Specifically,  if  an 
ITS/CAES  Market  Maker  regularly  fails 
to  meet  a  five-second  response  time  (as 
measured  by  the  ITS/CAES  Market 
Maker's  Service  Deliveni'  Platform)  over 
a  period  of  orders,  such  that  the  failure 
endangers  the  maintenance  of  a  fair  and 
orderly  market,  Nasdaq  will  place  that 
ITS/CAES  Market  Maker's  quote  in  a 
closed-quote  state.  Nasdaq  will  lift  the 
closed-quote  state  when  the  ITS/CAES 
Market  Maker  certifies  that  it  can  meet 
the  five-second  response  time 
requirement  with  regularity  sufficient  to 
maintain  a  fair  and  orderlv  market. 2° 

The  Auto-Quote  Refresh  ("AQR") 
functionality  described  in  NASD  Rule 
4710(b)(2)(B)  is  designed  to  assist 
market  participants  in  maintaining  a 
continuous  two-sided  quotation. 
Because  the  system  will  automatically 
enter  a  quotation  for  an  ITS/CAES 
Market  Maker  whose  quotation  has  been 
decremented  to  zero,  Nasdaq  does  not 
believe  it  is  necesseiry  to  provide  ITS/ 
CAES  Market  Makers  with  that  AQR 
functionality.-'  Likewise,  an  ITS/CAES 
Market  Maker  that  experience  difficulty 
maintaining  proper  quotations  may 
request  an  excused  withdrawal  pursuant 
to  NASD  Rule  6350.  rather  than 
utilizing  the  procedures  set  forth  in 
NASD  Rule  4619  for  Nasdaq 
securities. 22 

7.  System  Validations 

Nasdaq  would  program  SuperMontage 
to  validate  ITS  Commitments  to  ensure 
that  they  comply  with  the  formatting 


requirements  set  forth  in  NASD  Rule 
5230.  In  addition,  the  system  will  screen 
ITS  Commitments  and  reject  any  ITS 
Commitment  that,  if  executed,  would 
violate  Rule  lOa-1  of  the  Act  -^ 
governing  the  execution  of  short  sale 
orders  or  that  would  constitute  an 
obvious  error  as  set  forth  in  NASD  Rule 

8.  Odd-Lot  Processing 

Nasdaq  is  proposing  to  modify  two 
aspects  of  the  odd-lot  processing  of  ITS 
Securities.  This  is  necessar\'  to 
accommodate  the  ITS  Plan  requirement 
that  ITS  Commitments  be  for  a 
minimum  of  one  round  lot  or  for  round 
lot  multiples.  This  requirement  is 
incorporated  in  Proposed  NASD  Rule 
4706(d)(2),  which  requires  that  orders  in 
ITS  Securities  must  be  entered  for  a 
minimum  of  one  round  lot,  or  in  round 
lot  multiples,  or  in  mixed  lots.  This 
proposed  rule  also  establishes  that 
orders  in  ITS  Securities  will  be 
delivered  to  ITS  Exchanges  in  round 
lots  only. 

In  addition.  Nasdaq  proposes  to 
modify  the  aggregation  of  odd  lots  set 
forth  in  NASD  Rule  4707,  Specifically, 
in  the  case  of  ITS  Securities,  odd  lot 
share  amounts  of  each  individual 
NNMS  Participant  will  be  aggregated 
separately  and  shall  be  displayed  next 
to  that  NNMS  Participant's  MPID  for  a 
minimum  of  one  round  lot  or  for  round 
lot  multiples.  Odd  lot  share  amounts 
will  be  cancelled  at  the  end  of  the  day.^^ 
Nasdaq  is  modifying  the  processing  of 
Nasdaq  securities,  which  permits  the 
aggregation  of  all  market  participants' 
orders  together,  to  ensure  that  all  ITS 
Commitments  are  for  a  minimum  of  one 
round  lot. 

9.  Adjustment  of  Open  Orders 

Nasdaq  is  proposing  to  modif\'  the 
adjustment  of  open  buy  and  sell  orders 
to  more  closely  conform  that  process  to 
the  practice  of  the  listing  exchange.  Sell 
orders  in  Nasdaq-listed  and  NYSE-listed 
securities  will  not  be  adjusted  by  the 
system,  except  for  reverse  splits  where 
sell  orders  will  be  purged  from  the 
system.  In  the  event  of  a  Stock  Dividend 
or  Stock  Split,  sell  orders  in  Amex- 
listed  securities  will  be  adjusted 
differently,  in  accordance  with  the 
procedures  set  forth  for  buy  orders.  In 
such  cases,  sell  orders,  like  buy  orders 
in  all  securities,  prices  will  he 
determined  by  first  rounding  up  the 
dollar  value  of  the  stock  dividend  or 
split  to  the  nearest  penny.  The  resulting 
amount  will  then  be  subtracted  from  the 


'"See  Proposed  NASD  Rule  4710(pp). 
18  See  Proposed  NASD  Rule  4710(ss  "uu). 


'"See  Proposed  NASD  Rule  4710[b)(l)(C)(v)(b). 
^oSee  Proposed  NASD  Rule  4710(b)(i){c)(v)(c). 
2>  See  Proposed  NASD  Rule  47]0(b)(3)(B)(v). 
"  See  Proposed  NASD  Rule  4710fb)(6). 


2J17CFR240.10a-l 

"  See  Proposed  NASD  Rule  4708(b)(l-2) 

"  See  Proposed  NASD  Rule  4708(b)(3)(C) 
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price  of  the  buy  order.  Unless  marked 
"Do  Not  Increase",  the  size  of  the  order 
will  be  increased  by  first.  (A) 
multiplying  the  size  of  the  original  order 
bv  the  numerator  of  the  ratio  of  the 
dividend  or  split,  then  (B)  dividing  that 
result  bv  the  denominator  of  the  ratio  of 
the  dividend  or  split,  then  (C)  rounding 
that  result  to  the  next  lowest  share. -** 
Finallv,  odd  lot  orders  in  ITS  Securities 
that  result  from  partial  execution  rather 
than  order  entrv  will  be  canceled  rather 
than  adjusted. 

Implementation 

When  the  proposed  enhancements  to 

SuperMontage  are  approved.  Nasdaq 
proposes  to  set  and  publish  a  phase-in 
schedule  for  transitioning  from  CAES  to 
SuperMontage,  When  an  ITS  Security 
begins  trading  through  SuperMontage,  it 
will  simultaneously  cease  trading 
through  CAES.  When  all  ITS  Securities 
are  trading  through  SuperMontage,  no 
stocks  will  be  trading  through  CAES  and 
CAES  will  be  retired. 

2.  Statutory  Basis 

Nasdaq  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,-"  which 
requires  that  the  rules  of  the  NASD  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public:  interest.  In  addition,  the  rules 
cannot  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Nasdaq 
believes  that  improvements  to 
SuperMontage  are  designed  to  increase 
the  liquidity  and  opportunities  for  price 
improvement  in  SuperMontage  bv 
facilitating  greater  participation  and 
trading  interest  interaction. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2003-149  and  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 2" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-27089  Filed  10-27-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48677;  File  No.  SR-NAS[>- 
2003-155] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Accelerated  Return  Notes  Linlted  to 
the  S&P  500''  Index 

October  21,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  chaage  as  described  in  Items  1  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Accelerated  Return  Notes  Linked  to  the 
S&P  500^  Index  ("Notes")  issued  by 
Merrill  Lynch  &  Co.,  Inc.  ("Merrill 
Lynch"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


26  See  Proposed  NASD  Rule  4715(b  and  c). 
"15  U.S.C.  70a-3(bl(6). 


2«  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240  19b-^ 
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A.  Self-Regulaton^ Organization's 

Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  list  and  trade 
notes,  the  return  nn  which  is  based 
upon  the  S&P  500^  Index  (■■Index").3 

Under  NASD  Rule  4420(f).  Nasdaq 
may  approve  for  listing  and  trading 
innovative  securities  that  cannot  be 
readily  categorized  under  traditional 
listing  guidelines.**  Nasdaq  proposes  to 
list  for  trading  the.  as  described  below, 
under  NASD  Rule  4420(f). 


'The  Index  is  published  by  Standard  &  Poor's,  a 
division  of  The  McGraw-Hill  Companies,  Inc. 
("Standard  &  Poor's  "  or  S&P")  and  is  intended  to 
provide  an  indication  of  the  pattern  of  common 
stock  price  movement  The  Index  is  a 
capitalization  weighted  index,  with  each  stock's 
weight  in  the  Index  proportionate  to  its  market 
value  The  value  of  the  Index  is  based  on  the 
relative  value  of  the  aggregate  market  value  of  tks 
common  stocks  of  500  companies  as  of  a  particular 
time  compared  to  the  aggregate  average  market 
value  of  the  common  stocks  of  500  similar 
companies  during  the  base  period  of  the  years  1941 
through  1943  The  market  value  for  the  common 
stock  of  a  company  is  the  product  of  the  market 
price  per  share  of  the  common  stock  and  the 
number  of  outstanding  shares  of  common  stock.  As 
of  .August  29,  2003.  424  companies,  or  83.6%  of  the 
market  capitalization  of  the  Index,  traded  on  the 
New  York  Stock  Exchange  ("NYSE");  74 
companies,  or  16.2%  of  the  market  capitalization  of 
the  Index,  traded  on  Nasdaq;  and  2  companies,  or 
0.2%  of  the  market  capitalization  of  the  Index, 
traded  on  the  American  Stock  Elxchange  ("AMEX "l. 
As  of  August  29.  2003.  the  aggregate  market  value 
of  the  500  companies  included  in  the  Index 
represented  approximately  77%  of  the  aggregate 
market  value  of  stocks  included  in  the  Standard  & 
Poor's  Stock  Guidance  Database  of  domestic 
common  stocks  traded  in  the  U.S.,  excluding 
American  depositary  receipts,  limited  partnerships 
and  mutual  funds  Standard  &  Poor's  chooses 
companies  for  inclusion  in  the  Index  with  the  aim 
of  achieving  a  distribution  by  broad  industry 
groupings  that  approximates  the  distribution  of 
these  groupings  in  the  common  stock  population  of 
the  Standard  &  Poor's  Stock  Guide  Database,  which 
Standard  &  Poor's  uses  as  an  assumed  model  for  the 
composition  of  the  total  market.  Relevant  criteria 
employed  by  Standard  &  Poor's  include  the 
viability  of  the  particular  company,  the  extent  to 
which  that  company  represents  the  industry  group 
to  which  it  is  assigned,  the  extent  to  which  the 
market  price  of  that  company's  common  stock  is 
generally  responsive  to  changes  in  the  affairs  of  the 
respective  industry  and  the  market  value  and 
trading  activity  of  the  common  stock  of  that 
company   Ten  main  groups  of  companies  comprise 
the  Index  with  the  percentage  weight  of  the 
companies  included  in  each  group  indicated  in 
parentheses:  Consumer  Discretionary  (11.4%), 
Consumer  Staples  (11.4%),  Energy  (5.8%), 
Financials  (20.5%),  Health  Care  (i3.6%),  Industrials 
(10.8%),  hiformation  Technology  (17.4%),  Materials 
(2.9%),  Telecommimication  Services  (3.5%),  and 
Utilities  (2.8%).  Standard  &  Poor's  may  from  time 
to  time,  in  its  sole  discretion,  add  companies  to,  or 
delete  companies  from,  the  Index  to  achieve  the 
objectives  stated  above. 

■*  See  Securities  E.xchange  Act  Release  No.  32988 
(September  29.  1993);  58  FR  52124  (October  6, 
1993),  ("1993  Order"). 


Description  of  the  Notes 

The  Notes  are  a  series  of  senior  non- 
convertible  debt  securities  that  will  be 
issued  by  Merrill  Lynch  and  will  not  be 
secured  by  collateral.  The  Notes  will 
have  a  term  of  not  less  than  one  and  not 
more  than  four  years.  The  Notes  will  be 
issued  in  denominations  of  whole  units 
("Unit"),  with  each  Unit  representing  a 
single  Note.  The  original  public  offering 
price  wall  be  $10  per  Unit.  The  Notes 
will  not  pay  interest  and  are  not  subject 
to  redemption  by  Merrill  Lynch  or  at  the 
option  of  any  beneficial  owner  before 
maturity  in  2005. ^ 

At  maturity,  if  the  value  of  the  Index 
has  increased,  a  beneficial  owner  will  be 
entitled  to  receive  a  payment  on  the 
Notes  based  on  triple  the  amount  of  that 
percentage  increase,  not  to  exceed  a 
maximum  payment  per  Unit  (the 
"Capped  Value")  that  is  expected  to  be 
between  $11.60  and  $12. 00.^  Thus,  the 
Notes  provide  investors  the  opportunity 
to  obtain  leveraged  returns  based  on  the 
Index  subject  to  a  cap  that  is  expected 
to  represent  an  appreciation  of  16%  to 
20%  over  the  original  public  offering 
price  of  the  Notes.  Unlike  ordinary  debt 
securities,  the  Notes  do  not  guarantee 
any  return  of  principal  at  maturity. 
Therefore,  if  the  value  of  the  Index  has 
declined  at  maturity,  a  beneficial  owner 
will  receive  less,  and  possibly 
significantly  less,  than  the  original 
public  offering  price  of  $10  per  Unit." 

The  payment  that  a  beneficial  owner 
will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  Index  at  the  close  of 
the  market  on  five  business  days  shortly 
before  the  maturity  of  the  Notes  (the 
'Ending  Value")  and  the  closing  value 
of  the  Index  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public  (the 
"Starting  Value"). 

If  the  Ending  Value  is  less  than  or 
equal  to  the  Starting  Value,  the 
Redemption  Amount  per  Unit  will 
equal: 


$10x 


Ending  Value 
^  Starting  Value 


=  The  actual  maturity  date  will  be  determined  on 
the  day  the  Notes  are  priced  for  initial  sale  to  the 
public. 

•■The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 

"  Any  amount  the  beneficial  owner  would  receive 
at  maturity  (which  is  less  than  the  original  offering 
price)  would  correspond  to  any  decline  in  value  of 
the  Index.  Telephone  conversation  between  John  D. 
Nachmann.  Senior  Attorney.  Nasdaq,  and  Hong- 
Anh  Tran.  Special  Counsel,  Division  of  Market 
Regulation  (  "Division  "),  Commission,  on  October 
15.  2003. 


If  the  Ending  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amount 
per  Unit  will  equal: 


$10+1  $30x 


Ending  Value 


-  Starting  Value  ]  1 

Starting  Value  J  J 

provided,  however,  the  Redemption 
Amount  cannot  exceed  the  Capped 
Value. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Index.  The  Notes  are 
designed  for  investors  who  want  to 
participate  or  gain  exposure  to  the 
Index,  subject  to  a  cap.  and  who  are 
willing  to  forego  market  interest 
payments  on  the  Notes  during  such 
term.  The  Commission  has  previouslv 
approved  the  listing  of  options  on.  and 
securities  the  performance  of  which 
have  been  linked  to  or  based  on,  the 
Index. 8 

Criteria  for  Initial  and  Continued  Listing 

The  Notes,  which  will  be  registered 
under  Section  12  of  the  Act,  will 
initially  be  subject  to  Nasdaq's  listing 
criteria  for  other  securities  under  NASD 
Rule  4420(f).  Specificallv.  under  NASD 
Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.'^  In  the 
case  of  an  issuer  which  is  unable  to 
satisf\'  the  income  criteria  set  forth  in 
paragraph  (a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  SlO 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  SI. 000  denominations,  there  must  be 
a  minimum  of  100  holders; 


*  See  Securities  Exchange  Act  Release  No.  47464 
(March  7.  2003),  68  FR  12116  (March  13.  2003) 
(approving  the  listing  and  trading  of  Market 
Recoven,'  Notes  Linked  to  the  S&P  500®  Index): 
Secujities  Exchange  Act  Release  No.  30394 
(February  21,  1992),  57  FR  7409  (March  2,  1992) 
(approving  the  listing  and  trading  of  a  unit 
investment  trust  linked  to  the  S&P  500*  Index); 
Securities  Exchange  Act  Release  No  27382  (October 
26.  1989).  54  FR  45834  (October  31,  1989) 
(approving  the  listing  and  trading  of  Exchange 
Stock  Portfolios  based  on  the  value  of  the  S&P 
500 1  Index);  Securities  Exchange  Act  Release  No. 
31591  (December  11.  1992).  57  60253  (December  18, 
1992)  (approving  the  listing  and  trading  of  Portfolio 
Depository  Receipts  based  on  the  S&P  500  S  Index); 
and  Securities  Exchange  Act  Release  No.  19907 
(June  24.  1983),  48  FR  30814  ()uly  5,  1983) 
(approving  the  listing  and  trading  of  options  on  the 
S&P  500  X  hidex). 

"Werrill  LvTich  satisfies  this  listing  criterion. 
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(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1.000.000  trading  units; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  will  be 
at  least  S4  million. 

In  addition.  Nasdaq  notes  that  Merrill 
Lynch  satisfies  the  listed  marketplace 
requirement  set  forth  in  NASD  Rule 
4420(0(2)."^  Lastly,  pursuant  to  NASD 
Rule  4420(f)l3),  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
memher  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlighting  the  special  risks  and 
characteristics  of  the  Notes.  In 
particular.  Nasdaq  will  advise  members 
recommending  a  transaction  in  the 
Notes  to  have  reasonable  grounds  for 
believing  that  the  recommendation  is 
suitable  for  such  customer  upon  the 
basis  of  the  facts,  if  any.  disclosed  by 
such  customer  as  to  his  other  security 
holdings  and  as  to  his  financial 
situation  and  needs.  In  addition, 
pursuant  to  NASD  Rule  2310(b),  prior  to 
the  execution  of  a  transaction  in  the 
Notes  that  has  been  recommended  to  a 
non-institutional  customer,  a  member 
shall  make  reasonable  efforts  to  obtain 
information  concerning;  (1)  The 
customer's  financial  status;  (2)  the 
customer's  tax  status;  (3)  the  customer's 
investment  objectives;  and  (4)  such 
other  information  used  or  considered  to 
be  reasonable  bv  such  member  in 
making  recommendations  to  the 
customer. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criterion  for  other 
securities  pursuant  to  NASD  Rule 
4450(c)   Under  this  criterion,  the 
aggregate  market  value  or  principal 
amount  of  publicly-held  units  must  be 
at  least  .Si  million.  The  Notes  also  must 
have  at  least  two  registered  and  active 
market  makers  as  required  bv  NASD 
Rule  4310(c)(1).  Nasdaq  will" also 
consider  prohibiting  the  continued 
listing  of  the  Notes  if  Merrill  Lynch  is 
not  able  to  meet  its  obligations  on  the 
Notes. 


'"NASD  Rule  4420(f)(2)  generally  requires  that 
issuers  of  securities  designated  pursuant  to  this 
paragraph  (sic)  to  be  listed  on  The  Nasdaq  National 
Market  or  the  NYSE  or  be  an  affiliate  of  a  company 
listed  on  The  Nasdaq  National  Market  orihe  NYSE; 
provided,  however,  that  the  provisions  of  N.^SD 
Rule  4450  will  be  applied  to  sovereign  issuers  of 
"other'  securities  on  a  case-by-case  basis.  The 
Commission  notes  that  there  is  a  typographical 
error  in  NASD  Rule  4420(f)(2).  which  the  NASD, 
through  its  subsidiarv.  Nasdaq,  will  have  to  submit 
a  filing,  pursuant  to  the  provisions  of  Section  19(b) 
under  the  .Act.  to  delete  any  reference  to  paragraph 
(e)  under  this  Rule. ,  _. 


Rules  Applicable  to  the  Trading  of  the 
Notes 

Since  the  Notes  will  be  deemed  equity 
securities  for  the  purpose  of  NASD  Rule 
4420(f).  the  NASD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  First,  pursuant  to  NASD  Rule 
2310,  "Recommendations  to  Customers 
(Suitability)."  and  NASD  IM-2310-2, 
"Fair  Dealing  with  Customers,"  NASD 
members  must  have  reasonable  grounds 
for  believing  that  a  recommendation  to 
a  customer  regarding  the  purchase,  sale 
or  exchange  of  any  security  is  suitable 
for  such  customer  upon  the  basis  of  the 
facts,  if  any.  disclosed  by  such  customer 
as  to  his  other  security  holdings  and  as 
to  his  financial  situation  and  needs."  In 
addition,  as  previously  described, 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
compliance  responsibilities  and 
requirements,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
Notes.  Furthermore,  the  Notes  will  be 
subject  to  the  equity  margin  rules. 
Lastly,  the  regular  equity  trading  hours 
of  9:30  am  to  4:00  pm  will  apply  to 
transactions  in  the  Notes. 

Nasdaq  represents  that  NASD's 
sur\'eillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  NASD  will  rely  on 
its  current  surveillance  procedures 
governing  equity  securities,  and  will 
include  additional  monitoring  on  key 
pricing  dates. 

Disclosure  and  Dissemination  of 
Information 

Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes.  The 
procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynchs  current  procedure  involving 
primary  offerings.  In  addition,  Nasdaq 
will  issue  a  circular  to  NASD  members 
explaining  the  unique  characteristics 
and  risks  of  the  Notes. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act.'^ 
in  general,  and  with  Section  15A(b)(6) 
of  the  Act,"  in  particular,  in  that  the 
proposal  is  designed  to  prevent 


' '  Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customer's  financial  status,  a  customer's  tax 
status,  the  austomers  investment  objectives,  and 
such  other  infonnation  used  or  considered  to  be 
reasonable  by  such  member  or  registered 
representatKe  in  making  recommendations  to  the 
customer. 

'2  15U.SJC.  780-3. 

'nSU.SJp.  78o-3(6). 


fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest.  Specifically,  the 
proposed  rule  change  will  provide 
investors  with  another  investment 
vehicle  based  on  the  Index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witbheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-155  and  should  be 
submitted  by  November  18.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal,  on  an  accelerated 
basis  to  accommodate  the  timetable  for 
listing  the  Notes.  The  Commission  notes 
that  it  has  previously  approved  the 
listing  of  options  on.  and  securities  the 
performance  of  which  have  been  linked 
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to  or  based  on,  the  Index.'''  The 
Commission  has  also  previously 
approved  the  listing  of  securities  with  a 
structure  identical  to  that  of  the  Notes. '"^ 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  applicable 
to  a  national  securities  association,  and, 
in  particular,  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act  "^  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.'^  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  a  means  to  participate  in 
any  percentage  increase  in  the  Index 
that  exist  at  the  maturity  of  the  Notes, 
subject  to  the  Capped  Value. 
Specifically,  as  described  more  fully 
above,  if  the  value  of  the  Index  has 
increased,  a  beneficial  owner  will  be 
entitled  to  receive  at  maturity  a  payment 
of  the  Notes  based  on  triple  the  amount 
of  any  percentage  increase  in  the  Index, 
not  to  exceed  the  Capped  Value. 

The  Notes  are  leveraged  debts 
instruments  whose  price  will  be  derived 
from  and  based  upon  the  value  of  the 
Index.  In  addition,  as  discussed  more 
fully  above,  the  Notes  do  not  guarantee 
any  return  of  principal  at  maturitv^ 
Thus,  if  the  Index  has  declined  at 
maturity,  a  beneficial  owner  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Notes.'"  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  on  the  Notes  is  derivatively 


'"'  See  note  8,  supra. 

'^  See  Securities  Exchange  Act  Release  Nos. 
47983  (June  4.  2003],  68  FR  35032  (June  11.  2003) 
(approving  the  listing  and  trading  of  Market 
Recoverv  Notes  linked  to  the  S&P  500®  Index); 
47464  (March  7,  2003),  68  FR  12116  (March  13. 
2003)  (approving  the  listing  and  trading  of  Market 
Recoverv  Notes  Linked  to  the  S&P  500®  Index); 
47009  (December  16,  2002).  67  FR  78540  (December 
24.  2002)  (approving  the  listing  and  trading  of 
Market  Recoverv-  Notes  linked  to  the  Nasdaq-100 
Index);  and  46883  (November  21,  2002).  67  FR 
71216  (November  29.  2002)  (approving  the  listing 
and  trading  of  Market  Recovery  Notes  linked  to  the 
Dow  Jones  Industrial  Average), 

"•15  U.S.C.  78o-3(b)(6). 

"In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation   15  I'.S.C.  78c(f). 

'*  Any  amount  the  beneficial  owner  would 
receive  at  maturity  (which  is  less  than  the  original 
offering  price)  would  correspond  to  any  decline  in 
value  of  the  Index  Telephone  conversation  between 
John  0  Nachmarui.  Senior  Attorney.  .Nasdaq,  and 
Hong-Anh  Tran,  Special  Counsel,  Division, 
Commission,  on  October  15,  2003. 


priced  and  based  upon  the  performance 
of  an  index  of  securities,  because  the 
Notes  are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors"  potential  return  is 
limited  by  the  Capped  Value,  there  are 
several  issues  regarding  trading  of  this 
type  of  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
securities  like  the  Notes. ^^  In  particular, 
by  imposing  the  hybrid  listing 
standards,  heightened  suitability  for 
recommendations, 2°  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  The 
Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
that  provides  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlights  the  special  risks  and 
characteristics  associated  with  the 
Notes.  Specifically,  among  other  things, 
the  circular  will  indicate  that  the  Notes 
do  not  guarantee  any  return  of  principal 
at  maturity,  that  the  maximum  return  on 
the  Notes  is  limited  to  $1 1 .60  and  Si  2 
per  unit,^'  that  the  Notes  will  not  pay 
interest,  and  that  the  Notes  will  provide 
exposure  in  the  Index.  Distribution  of 
the  circular  should  help  to  ensure  that 
only  customers  with  an  understanding 
of  the  risks  attendant  to  the  trading  of 
the  Notes  and  who  are  able  to  bear  the 
financial  risks  associated  with 
transactions  in  the  Notes  will  trade  the 
Notes.  In  addition,  the  Commission 
notes  that  Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

Second,  the  Commission  notes  that 
the  final  rate  of  return  on  the  Notes 
depends,  in  part,  upoTtthe  individual 
credit  of  the  issuer.  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  bv  the  NASD's  listing 
standards  in  NASD  Rule  4420(f),  which 
provide  that  only  issuers  satisfying 


substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
NASD"s  hybrid  listing  standards  further 
require  that  the  Notes  have  at  least  S4 
million  in  market  value.  Financial 
information  regarding  Merrill  Lynch,  in 
addition  to  information  concerning  the 
issuers  of  the  securities  comprising  the 
Index,  will  be  publiclv  available.  -^ 

Third,  the  Notes  will  be  registered 
under  Section  12  of  the  Act.  As  noted 
above,  the  NASD's  and  Nasdaq's 
existing  equity  trading  rules  will  apply 
to  the  Notes,  which  will  be  subject  to 
equity  margin  rules  and  will  trade 
during  the  regular  equity'  trading  hours 
of  9:30  a.m.  to  4:00  p.m.' NASD 
Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  its  current 
surveillance  procedures  for  equity 
securities,  and  will  include  additional 
monitoring  on  key  pricing  dates.  Nasdaq 
represents  that  its  sur\'eillance 
procedures  are  adequate  to  monitor 
properly  the  grading  of  the  Notes. 

Fourth,  the  Commission  has  a 
systemic  concern  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  the  hybrid 
instruments  issued  by  broker-dealers.^s 
the  Commission  believes  that  this 
concern  is  minimal  given  the  size  of  the 
Notes  issuance  in  relation  to  the  net 
worth  of  Merrill  Lynch. 

Finally,  <_he  Commission  believes  that 
the  listing  and  trading  of  the  proposed 
Notes  should  not  unduly  impact  the 
market  for  the  securities  underlying  the 
Index  or  raise  manipulative  concerns.  In 
approving  the  product,  the  Commission 
recognizes  that  the  Index  is  a 
capitalization-weighted  index  of  500 
companies  listed  on  Nasdaq,  the  NYSE 
and  the  .\MEX.  The  Commission  notes 
that  the  Index  is  determined,  composed, 
and  calculated  by  Standard  &  Poor's.  As 
of  October  7,  2003,  the  market 
capitalization  of  the  securities  included 
in  the  Index  ranged  from  a  high  of 
$313.8  billion  to  a  low  of  $568. 4 


i«  See  1993  Order,  supra  note  4. 

'°  As  discussed  above.  Nasdaq  will  advise 
members  recommending  a  transaction  in  the  Notes 
to:  (1)  Determine  that  the  transaction  is  suitable  for 
the  customer;  and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate  the  special 
characteristics  of.  and  is  able  to  bear  the  financial 
risks  of,  the  transaction. 

^'  The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 


-'  The  companies  comprising  the  Index  are 
reporting  companies  under  the  ,^ct 

^^  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9.  2001),  66  FR  52469  (October  15. 
2001)  (approving  the  listing  and  trading  of  notes 
issued  by  Morgan  Stanley  Dean  Witter  &  Co.  whose 
return  is  based  on  the  performance  of  the  Nasdaq- 
100  Index);  44483  (June  27.  2001).  66  FR  35677 
(July  6,  2001)  (approving  the  listing  and  trading  of 
notes  issued  by  Merrill  Lynch  whose  return  is  based 
on  a  portfolio  of  20  securities  selected  from  the 
Amex  Institutional  Index);  and  37744  (September 
27,  1996),  61  FR  52480  (October  7,  1996)  (approving 
the  listing  and  trading  of  notes  issued  bv  Merrill 
Lynch  whose  return  is  based  on  a  weighted 
portfolio  of  the  Healthcare/Biotechnolog\'  industry 
securities). 
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million.  The  average  monthly  trading 
volume  for  the  last  six  months,  as  of  the 
same  date,  ranged  from  a  high  of  60.0 
million  shares  to  a  low  of  138.7 
thousand  shares.  As  of  August  29,  2003, 
the  aggregate  market  value  of  the  500 
companies  included  in  the  Index 
represented  approximately  77%  of  the 
aggregate  market  value  of  stocks 
included  in  the  Standard  &  Poor's  Stock 
Guidance  Database  of  domestic  common 
stocks  traded  in  the  U.S.,  excluding 
American  depositary  receipts,  limited 
partnerships  and  mutual  funds. 
Standard  &  Poor's  chooses  companies 
for  inclusion  in  the  Index  with  the  aim 
of  achieving  a  distribution  by  broad 
industry  groupings  that  approximates 
the  distribution  of  these  groupings  in 
the  common  stock  population  of  the 
Standard  &  Poor's  Stock  Guide 
Database.  Furthermore,  as  of  August  29, 
2003.  ten  main  groups  of  companies 
comprise  the  Index  with  the  percentage 
weight  of  the  companies  included  in 
each  group  indicated  in  parentheses: 
Consumer  Discretionary  (11.4%), 
Consumer  Staples  (11.4%),  Energy 
(5.8%),  Financials  (20.5%),  Health  Care 
(13.6%),  Industrials  (10.8%), 
Information  Technology  (17.4%). 
Materials  (2.9%).  Telecommunication 
Services  (3.5%),  and  Utilities  (2.8%). 

Given  the  large  diversification, 
capitalization,  and  relative  percentage 
weightings  of  the  companies  included 
in  each  group  of  companies  comprising 
the  Index,  the  Commission  continues  to 
believe,  as  it  has  concluded  previously, 
that  the  listing  and  trading  of  securities 
that  are  linked  to  the  Index,  should  not 
unduly  impact  the  market  for  the 
underlying  securities  comprising  the 
Index  or  raise  manipulative  concerns. 
As  discussed  more  fully  above,  the 
Commission  also  believes  that  the 
relative  percentage  weightings  of  the  ten 
groups  of  companies  comprising  the 
Index  should  ensure  that  no  one  stock 
or  group  of  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  Moreover,  the  issuers  of 
the  underlying  securities  comprising  the 
Index,  are  subject  to  reporting 
requirements  under  the  Act,  and  all  of 
the  component  stocks  are  with  listed  on 
Nasdaq,  the  NYSE,  or  the  AMEX.  In 
addition.  Nasdaq's  surveillance 
procedures  should  serve  to  deter  as  well 
ds  detect  any  potential  manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 


investors  to  begin  trading  the  Notes 
promptly.  In  addition,  the  Commission 
notes  that  it  has  previously  approved 
the  listing  and  trading  of  similar  Notes 
and  other  hybrid  securities  based  on  the 
Index. ^-i  Accordingly,  the  Commission 
believes  that  there  is  good  cause, 
consistent  with  Sections  15A(b)(6)  and 
19(b)(2)  of  the  Act.^s  to  approve  the 
proposal,  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^f  that  the 
proposed  rule  change  (SR-NASD-2003- 
155)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'.-"' 

Margaret  H.  McFarland, 

Deputy  Secretan-. 

[FR  Doc.  03-27091  Filed  10-27-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiease  No.  34-48675:  File  No.  SR-NASD- 
2003-1 43]  I 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Establish  a  New 
"Auto-Ex"  Order  in  Nasdaq's 
SuperMontage  System 

October  21,  ZOO.l. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19l)-4  thereunder,' 
notice  is  hereby  given  that  on 
September  24,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq  "),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  October  3,  2003. '  Nasdaq 


filed  Amendment  No.  2  to  the  proposed 
rule  change  on  October  21,  2003.-'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  a  new 
"Auto-Ex"  order  in  Nasdaq's  National 
Market  Execution  System  ("NNMS"  or 
"SuperMontage").  Nasdaq  intends  to 
implement  the  proposed  rule  change  as 
soon  as  possible  following  Commission 
approval  and  will  inform  market 
participants  of  the  exact  implementation 
date  via  a  Head  Trader  alert  on  http:// 
www.nasdaqtrader.coin.  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics;  deletions  are  in 
brackets. 


4700.  NASDAQ  NATIONAL  MARKET 
EXECUTION  SYSTEM  (NNMS) 

4701.  Definitions 

Unless  stated  otherwise,  the  terms 
described  below  shall  have  the 
following  meaning: 

(a)-(jj)  No  change. 

(kk)  The  term  "Auto-Ex"  shall  mean, 
for  orders  so  designated,  an  order  that 
will  execute  solely  against  the  Quotes/ 
Orders  of  I^NMS  Participants  that 
participate  in  the  automatic  execution 
functionality  of  the  NNMS  and  that  do 
not  charge  a  separate  quote-access  fee 
to  NNMS  Participants  accessing  their 
Quotes/Orders  through  the  NNMS. 


4706.  Order  Entry  Parameters 

(a)  Non-Directed  Oj-ders — 

(1)  General.  The  following 
requirements  shall  apply  to  Non- 
Directed  Orders  Entered  by  NNMS 
Market  Participants: 

(A)  An  NNMS  Participant  may  enter 
into  the  NNMS  a  Non-Directed  Order  in 
order  to  access  the  best  bid/best  offer  as 
displayed  in  Nasdaq. 


-■*  See  note  15,  supra. 

25 15  U.S.C-  78o-3(b)(6)  and  78s(b)(2). 

2B15U.S.C.  78s(b)(2). 

-'  17  CFR200.30-3(a)(12). 

'15  U.S.C  78s(b)(l). 

'^17CFR  240.19b-4. 

'  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
.\.  England.  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
October  2,  2003  ("Amendment  No.  1").  In 
.\mendnient  No  1.  Nasdaq  amended  the  proposal 
to  designate  the  proposed  rule  change  as  filed  imder 


secUon  19(b)(2)  rather  than  section  19(b)(3)(A)  of 
the  Act  and  replaced  the  original  filing  in  its 
entirety. 

■'See  letter  from  John  M.  Yetter.  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
October  21.  2003  ("Amendment  No.  2").  In 
Amendment  No  2,  Nasdaq  amended  the  proposed 
rule  text  and  clarified  certain -aspects  of  the 
proposed  rule  change  which  included,  in  part, 
stating  that  all  Nasdaq  market  participants  would  be 
permitted  to  enter  .\uto-Ex  orders  and  that  Auto-Ex 
orders  would  access  liquidity  available  al  multiple 
price  levels,  but  imder  no  circumstances  would  the 
order  "trade  through"  the  Quote/Order  of  an  Order- 
Delivery  ECN  (or  an  auto-ex  participant  that 
charged  an  access  fee). 
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(B)  A  Non-Directed  Order  must  be  a 
market  or  limit  order,  must  indicate 
whether  it  is  a  buy.  short  sale,  short-sale 
exempt,  or  long  sale,  and  may  be 
designated  as  immediate  or  Cancel",  or 
as  a  "Day"  or  a  "Good-till-Cancelled" 
order.  If  a  priced  order  designated  as 
"Immediate  or  Cancel"  ("IOC")  is  not 
immediately  executable,  the  unexecuted 
order  (or  portion  thereof)  shall  be 
returned  to  the  sender.  If  a  priced  order 
designated  as  a  "Dav"  order  is  not 
immediately  executable,  the  unexecuted 
order  (or  portion  thereof)  shall  be 
retained  by  NNMS  and  remain  available 
for  potential  display/execution  until  it 
is  cancelled  by  the  entering  party,  or 
until  4  p.m.  Eastern  Time  on  the  day 
such  order  was  submitted,  whichever 
comes  first,  whereupon  it  will  be 
returned  to  the  sender.  If  the  order  is 
designated  as  "Good-till-Cancelled" 
("GTC"),  the  order  (or  unexecuted 
portion  thereof]  will  be  retained  by 
NNMS  and  remain  available  for 
potential  display/execution  until 
cancelled  by  the  entering  party,  or  until 
1  year  after  entry,  whichever  comes 
first.  Starting  at  7:30  a.m..  until  the  4 
p.m.  market  close,  IOC  and  Day  Non- 
Directed  Orders  may  be  entered  into 
NNMS  (or  previously  entered  orders 
cancelled),  but  such  orders  entered  prior 
to  market  open  will  not  become 
available  for  execution  until  9:30  a.m. 
Eastern  Time.  GTC  orders  mav  be 
entered  (or  previously  entered  GTC 
orders  cancelled)  between  the  hours 
7:30  a.m.  to  6:30  p.m.  Eastern  Time,  but 
such  orders  entered  prior  to  market 
open,  or  GTC  orders  carried  over  from 
previous  trading  days,  will  not  become 
available  for  execution  until  9:30  a.m. 
Eastern  Time.  Exception:  Non-Directed 
Day  and  GTC  orders  may  be  executed 
prior  to  market  open  if  required  under 
Rule  4710(b)(3)(B). 

An  order  may  be  designated  as  "Auto- 
Ex.  "  in  which  case  the  order  will  also 
automatically  be  designated  as  IOC. 

(C)-(F)  No  change. 

(2)  Entrv  of  Non-Directed  Orders  bv 
NNMS  Order  Entry  F-'irms  "In  addition 
to  the  requirements  in  paragraph  (a)(1) 
of  this  rule,  the  following  conditions 
shall  apply  to  Non-Directed  Orders 
entered  bv  NNMS  Order[-lEntrv  Firms: 

(A)  All  Non-Directed  orders  shall  be 
designated  as  Immediate  or  Cancel,  GTC 
or  Day  but  shall  be  required  to  be 
entered  as  Non- Attributable  i^  not 
entered  as  IOC.  XSMS  Order  Entn.- 
Firms  may  also  designate  orders  as 
"Auto-Ex,"  in  which  case  the  order  will 
also  automatically  be  designated  as 
IOC.  For  IOC  orders,  if  after  entr\'  into 
the  NNMS  of  a  Non-Directed  Order  that 
is  marketable,  the  order  (or  the 
unexecuted  portion  thereof)  becomes 


non-marketable,  the  system  will  return 
the  order  (or  unexecuted  portion 
thereof)  to  the  entering  pcirticipant. 

(B)  No  change. 

(b)-(e)  No  change. 
***** 

4710.  Participant  Obligations  in 
NNMS 

(a)  No  change. 

(b)  Non-Directed  Orders 
(1)  No  change. 

(A)  No  change. 

(B)  No  change. 
(i)-(iii)  No  change. 

(iv)  Exceptions — The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

a.-c.  No  change. 

d.  An  Auto-Ex  order  will  execute 
solely  against  the  Quotes/Orders  of 
NNMS  Participants  that  participate  in 
the  automatic  execution  functionality  of 
the  NNMS  and  that  do  not  charge  a 
separate  quote-access  fee  to  NNMS 
Participants  accessing  their  Quotes/ 
Orders  through  the  NNMS  ("Auto-Ex 
Eligible  Participants").  When  processing 
an  Auto-Ex  order,  however,  the  NNMS 
will  not  deliver  an  execution  to  an  Auto- 
Ex  Eligible  Participant  if  the  Quote/ 
Order  of  an  NNMS  Participant  that  is 
not  an  Auto-Ex  Eligible  Participant  is 
priced  better  than  the  Quote/Order  of 
any  Auto-Ex  Eligible  Participant  at  that 
time.  An  Auto-Ex  order  (or  an 
unexecuted  portion  thereof  I  will  be 
cancelled  if  it  cannot  be  immediately 
executed. 


II.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  introduce  a  new 
SuperMontage  order  type,  to  be 
designated  as  the  Auto-Ex  order.  The 
purpose  of  the  order  is  to  allow  market 
participants  to  manage  more  precisely 
the  timing  of  executing  orders  through 
SuperMontage.  Accordingly,  the  order 


will  execute  solely  against  the  Quotes/ 
Orders  of  SuperMontage  participants 
that  participate  in  the  system's 
automatic  execution  functionality. 
According  to  Nasdaq,  many  market 
participants  and  their  customers  place  a 
high  value  on  the  speed  of  order 
execution,  especially  in  circumstances 
where  the  price  of  a  security  may  be 
moving  rapidly.  SuperMontage's 
automatic  execution  functionality'  was 
designed  to  offer  market  participants  a 
speed  of  execution  that  is  as  fast  as 
technically  feasible  "on  average,  less 
than  a  second  between  order  entn,'  and 
order  execution.  However,  in 
circumstances  where  a  market 
participant  values  speed,  it  may  be 
unable  to  receive  the  benefits  of  the 
systems  efficiency  if  all  or  a  portion  of 
its  order  is  delivered  to  an  NNMS 
Order-Delivery  ECN.  which  has  up  to  30 
seconds  to  respond  to  the  order  (and 
which  may  respond  by  declining  to  fill 
the  order). 5  By  contrast,  many  ECNs 
offer  extremely  rapid  execution  speeds 
to  orders  submitted  to  them  directly.  As 
a  result,  firms  seeking  rapid  execution 
may  avoid  using  SuperMontage  and 
submit  order  directly  to  ECNs.  The  new- 
order  t\'pe  will  also  allow  an  ECN 
subscriber  that  has  submitted  an  order 
directly  to  an  ECN  to  simultaneously 
access  liquidity  available  from 
SuperMontage  auto-ex  participants 
without  running  the  risk  that  its 
SuperMontage  order  will  be  delivered  to 
the  ECN  to  which  it  has  already 
submitted  an  order.'' 

Nasdaq  believes  that  its  market 
participants  should  have  the  option  of 
seeking  rapid,  automatic  executions 
through  SuperMontage,  as  well  as 
through  direct  connections  with  ECNs. 
Accordingly,  the  proposed  Auto-Ex 
order  would  be  eligible  for  execution 
solely  against  the  Quotes/Orders  of 
automatic  execution  participants.^ 


5  In  a  prior  filing,  Nasdaq  noted  that  the  average 
response  time  of  order-delivery  ECNs  is  less  than 
one  second.  See  Securities  Exchange  Act  Release 
No.  48078  Oune  24.  2003).  68  FR  39171  (July  1. 
2003)  (SR-NASD-2003-72).  See  also  Securities 
Exchange  Act  Release  No.  48196  (Julv  17,  2003).  68 
FR  43777  CJuly  21,  2003)  (SR-NASD-'2003-108) 
Nasdaq  notes  that  the  response  time  to  particular 
orders  mav  be  far  longer,  however.  In  addition,  in 
many  instances  an  ECN  responds  by  declining  to 
execute  an  order  delivered  to  it.  In  that  case,  a  rapid 
response  by  the  ECN  does  not  translate  into  a  rapid 
execution  of  the  order  delivered  to  it. 
''  See  Amendment  No.  2,  supra  note  4 
'  To  help  market  participants  control  the  costs  of 
automatic  order  execution,  an  automatic  execution 
participant  that  charged  a  separate  quote-access  fee 
to  participants  accessing  its  Quotes/Orders  through 
SuperMontage  would  also  be  ineligible  to  receive 
an  execution  of  an  Auto-Ex  order  However,  it 
should  be  noted  that  none  of  Nasdaq's  current 
automatic  execution  participants  charges  a  separate 
quote  access  fee.  Thus,  the  order  would  execute 

Continued 
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Auto-Ex  orders  will  access  liquidity 
available  at  multiple  price  levels,  but 
under  no  circumstances  would  the  order 
"trade  through"  the  Quote/Order  of  an 
Order-Deliverv'  ECN  (or  an  auto-ex 
participant  that  charged  an  access  fee). 
Thus,  an  Auto-Ex  order  would 
automatically  be  designated  "Immediate 
or  Cancel."  and  the  order  (or  any 
unexecuted  portion  thereof)  would  be 
cancelled  whenever  the  best  price 
available  through  SuperMontage  solely 
reflects  the  Quote/Order  of  a  market 
participant  that  is  not  eligible  to  receive 
the  Auto-Ex  order.  Nasdaq  believes  that 
this  feature  of  the  order  will  assist 
market  participants  using  the  order  in 
fulfilling  their  obligations  to  obtain  best 
execution  for  their  customers,  and  will 
also  encourage  ECNs  to  continue  to  offer 
liquidity  through  SuperMontage.  As  is 
currently  the  case.  NNMS  order-deliverv' 
participants  will  be  accessible  through 
all  other  types  of  non-directed  orders,  as 
well  as  Preferenced  and  Directed 
Orders.  Auto-Ex  orders  may  be  either 
priced  limit  orders  or  market  orders, 
and  all  market  participants  will  be 
permitted  to  enter  Auto-Ex  orders." 

Nasdaq  believps  that  the  processing  of 
the  Auto-Ex  order  tvpe  will  be  similar 
to  the  processing  of  orders  in  Nasdaq's 
SuperSOES  system,  which  was 
operational  in  2001  and  2002.'' 
SuperSOES  orders  executed 
automatically  against  the  quotes  of 
market  participants  at  the  inside  market 
that  had  agreed  to  accept  automatic 
executions.  The  quotes  of  non-auto-ex 
market  participants,  however,  were 
accessible  only  through  Nasdaq's 
SelectNet  system,  which  operated  in  a 
manner  similar  to  the  Directed  Order 
functionality  of  SuperMontage.  Nasdaq 
believes  that  the  proposed  Auto-Ex 
order  is  also  closely  aligned  in  function 
and  purpose  to  the  "fill-or-retum"  order 
offered  by  at  least  one  of  the  national 
securities  exchanges  that  trade  Nasdaq 
stocks.'" 

At  present,  moreover,  market 
participants  can  attempt  to  replicate  the 
hmctionality  of  an  Auto-Ex  order  by 
using  a  Preferenced  Order,  which 
executes  solely  against  the  Quote/Order 
of  a  recipient  identified  bv  the 
participant  entering  tlie  order,  and  only 
if  the  recipient  is  at  the  best  bid/best 


against  the  quotes  of  all  of  Na.sdaq's  c;uit«iI 
automatic  execution  participant.s,  including  the 
C;hicago  Stock  E.xchange 

"  See  Amendment  No  2.  supra  note  4. 

''See  Securities  Exchange  .^cl  Release  No.  42344 
Oanuary  14.  2000).  65  FR  3987  (Januan'  25,  2000) 
(SR-NASD-99-n}:  .Securities  Exchange  Act 
Release  No.  41296  (.■Kpril  15.  1999),  64  FR  19844 
(April  22,  1999)  (SR-NASD-99-11). 

"^See  Pacific  Exchange  Rule  7  31(p)  (describing 
"fill-or-retum  order'  of  the  Archipelago  Exchange 
facility  of  the  Pacific  Exchange.  Inc.). 


offer.  Thus,  a  market  participant  seeking 
to  access  liquidity  offered  by  an  auto-ex 
participant  at  the  inside  market  could 
preference  an  order  to  that  market 
participant.  However,  in  circumstances 
where  a  market  participant  seeks  to 
work  a  large  order  by  accessing  the 
Quotes/Orders  of  several  auto-ex 
participants  at  the  best  bid/best  offer, 
use  of  this  option  would  require  the  use 
of  several  orders,  and  therefore  a  higher 
cost.  The  Auto-Ex  order,  by  contrast, 
will  allow  SuperMontage  participants  to 
access  liquidity  at  the  inside  market  as 
quickly  and  economically  as  possible. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act," 
in  general,  and  with  section  15A(b)(6)  of 
the  Act, '2  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Nasdaq  believes  the  proposed  rule 
change  would  provide  market 
participants  with  a  voluntary  tool  to  iise 
on  behalf  of  their  customers  when 
seeking  to  execute  transactions  as 
quickly  as  possible  and  at  the  lowest 
cost  possible. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 
The  new  order  type  established  by  this 
proposed  rule  change  will  allow  market 
participants  that  opt  to  use  it  to  access 
available  liquidity  almost 
instantaneously,  thereby  achieving 
efficient  executions  at  best  available 
prices  for  their  customers.  However,  the 
order  will  not  trade  through  the  Quote/ 
Order  of  an  NNMS  order  delivery 
participant  (or  an  auto-ex  ECN  that 
charged  an  access  fee),  and  order- 
delivery  participants  will  continue  to  be 
accessible  through  all  other  types  of 
non-directed  orders,  as  well  as 
Preferenced  and  Directed  Orders.' '  As 
the  Commission  found  when  it 
determined  that  SuperSOES "s 


comparable  order  processing 
functionality  was  consistent  with  the 
Act,  "it  is  not  likely  that  ECNs  that 
choose  order  entry  participation  will  be 
marginalized  because  ECNs  are 
frequently  at  the  best  quote  in  the 
market."'''  Nasdaq  believes  that  the 
processing  functionality  of  the  Auto-Ex 
order  is  no  more  likely  to  result  in  an 
inappropriate  burden  on  competition 
than  the  processing  functionality 
approved  by  the  Commission  in  2000. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  neither  solicited  nor  received 
written  comments. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 


"  ISU.aC.  780-3. 

"-15U.S.C.  78o-3(b)(6). 

"  See  Amendment  No.  2.  supra  note  4. 


'■•  See  Securities  Exchange  Act  Release  No.  42344 
(January  14.  2000).  65  FR  3987.  3998  (January  25. 
2000)  (SR-NASD-99-11) 
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All  submissions  should  refer  to  File  No. 
SR-NASD-2003-143  and  should  be 
submitted  by  November  18.  2003. 

Kor  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  0,V27093  Filed  10-27-03;  8:45  am] 
BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^t8671 :  File  No.  SR-NASD- 
2003-135] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  Inc. 
To  Aggregate  Odd-Lot  Amounts  in  for 
Display  in  SuperMontage  Under 
Certain  Circumstances 

October  21.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  August 
28.  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary'.  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  E.xchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  m 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
October  20.  2003.  the  Commission 
received  Amendment  No.  1  to  the 
proposed  rule  change,  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  aggregate  odd-lot 
share  amounts  inside  the  inside  spread 
for  display  purposes  via  the  SIZE 
MMID.  Nasdaq  will  implement  the 
proposed  rule  change  effective 
December  8.  2003  with  the  exact  start 
date  to  be  provided  to  market 
participants  via  a  Nasdaq  Head  Trader 
Alert  The  text  of  the  proposed  rule 


"17CFR200.30-3(a)(12).     - 
'15U,S,C.  78s(b)(l). 
M7CFR240,19b-4 

'  Sep  letter  from  .Man'  M  Dunbai.  Vice  President 
and  Deputy  Ge.nera]  Counsel.  Nasdaq  to  Kathenne 
A  England.  .-Assistant  Director.  Division  of  Market 
Regulation.  Commission  (dated  October  17.  2003) 
("Amendment  No,  1")  Amendment  No.  1  replaces 
and  supersedes  the  original  proposed  rule  change 
in  Its  entiretv. 


change  is  below.  Proposed  new 
language  is  in  italics. 


4707.  Entn.'  and  Display  of  Quotes/ 
Orders 

(a)  No  Change. 

fb)  Display  of  Quotes/Orders  in 
Nasdaq — The  NNMS  will  display  a 
Nasdaq  Quotes/Orders  submitted  to  the 
system  as  follows; 

(1)  Through  (2)     No  Change. 

(3)  Exceptions — The  following 
exceptions  shall  apply  to  the  display 
parameters  set  forth  in  paragraphs  (1) 
and  (2)  above: 

(A)  No  Change. 

(B)  Aggregation  and  Display  of  Odd- 
lots  Bettering  the  Inside  Price — odd-lot 
share  amounts  that  remain  in  system  at 
prices  that  improve  the  best  bid/offer  in 
Xasdaq  shall  be  subject  to  aggregation 
for  display  purposes,  via  the  SIZE 
MMID,  with  the  odd-lot  share  amounts 
of  other  NNMS  Quoting  Market    ■ 
Participants  and  NNMS  Order  Entry 
Firms  at  those  same  price  levells).  Such 
odd-lots  will  he  displayed  \ia  SIZE  if  1 1 
the  combination  of  all  such  odd-lots  at 
a  particular  price  level  is  equal  to,  or 
more  than,  a  round-lot  and  2}  that  the 
price  level  represents  either  the  highest 
bid  or  lowest  offer  price  mthin  the 
system.  This  aggregation  shall  display 
only  the  maximum  round-lot  portion  of 
the  total  combmed  shares  available  at 
that  best-priced  level.  This  aggregation 
shall  be  for  display  purposes  onlv  and 
all  indixidual  odd-lot  share  amounts 
that  are  part  of  any  such  aggregation 
shall  continue  to  be  processed  by  the 
system  based  on  the  time-priority  of 
their  original  entry. 

(c)  Through  (e)    No  Change. 


II.  Self-Regulator>-  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  rules  of  the 
SuperMontage  system  provide  that  odd- 
lot  share  amounts  of  individual  market 
participants  are  not  displayed  but 
otherwise  generally  remain  in  the 
system  at  their  original  price  level  and 
with  the  time-priority  of  their  original 
entry.  In  some  cases  this  mav  result  in 
individual  odd-lots  being  available  at 
prices  better  than  the  displayed  Nasdaq 
inside,  but  that  are  hidden  from  public 
view.  In  an  attempt  to  increase 
transparency  in  the  system  in  this 
situation.  Nasdaq  proposes  in  this  filing 
to  aggregate  and  display  through  SIZE 
the  single  best  price  level  of  anv  buv  or 
sell  odd-lots  that  are  priced  better  than 
the  Nasdaq  inside  market  and  that 
combined  equal  or  are  larger  to  or  larger 
than  one  round-lot.''  This  aggregation 
will  be  for  display  purposes  only,  each 
individual  odd-lot  that  is  added  together 
and  displayed  will  retain  their 
individual  execution  priority  in  the 
system  and  will  continue  to  be 
processed  individually. 

2.  StatutoPt'  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general  and  with  Section  15A(b)(6)  of 
the  Act.f'  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulator}'  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended. 


■■  Since  the  aggregation  of  odd-lots  propossd  here 
may  involve  the  odd-lot  quote/orders  of  more  than 
one  market  participant,  Nasdaq  has  determined  to 
use  the  SIZE  MMID  to  represent  this  combined 
trading  interest.  Though  aggregated  under  SIZE,  the 
firm  identity  of  odd-lot  attributed  quote/orders  that 
are  thereafter  executed  will  be  provided  to  counter- 
parties. 

5  15U.S.C.  780-3. 

015U.S.C.  78o-3[b)(6). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N\V.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-135  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H,  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-27098  Filed  10-27-03;  8.45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48627A:  File  No.  SR- 
NASD-2003-130] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  Its 
Recently  Adopted  Rules  Regarding 
Shareholder  Approval  for  Stock  Option 
or  Purchase  Plans  or  Other  Equity 
Compensation  Arrangements 

October  22,  2003. 
Correction 

In  FR  Document  No.  03-26588, 
beginning  on  page  60426  in  the  issue  for 
Wednesday,  October  22,  2003.  the 
proposed  rule  text  for  proposed  NASD 
Rule  4350(i)(l)(A)(iv]  did  not  accurately 
reflect  the  current  rule  text  of  the  rule 
being  amended.  Proposed  NASD  Rule 
4350(i)(l)(A)(iv)  should  read  as  follows: 

(iv)  issuances  to  a  person  not 
previously  an  employee  or  director  of 
the  company,  or  following  a  bonafide 
period  of  non-employment,  as  an 
inducement  material  to  the  individual's 
entering  into  employment  with  the 
company,  provided  such  issuances  are 
approved  by  either  the  issuer's 
independent  compensation  committee 
[comprised  of  a  majority  of  independent 
directors]  or  a  majority  of  the  issuer's 
independent  directors.  Promptly 
following  an  issuance  of  any  2 
employment  inducement  grant  in 
reliance  on  this  exception,  a  company 
must  disclose  in  a  press  release  the 
material  terms  of  the  grant,  including 
the  recipient(s)  of  the  grant  and  the 
number  of  shares  involved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  C3-27137  Filed  10-27-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48659,  File  No,  SR-NYSE- 
2002-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the  New 
York  Stock  Exchange,  Inc.  To 
Establish  Two  New  Crossing  Sessions 
in  the  Exchange's  Off-Hours  Trading 
Facility 

October  20,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
29.  2002,  the  New  York  Stock  Exchange, 
Inc,  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  August  14,  2003.  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  On  October  8.  2003.  the  NYSE 
filed  Amendment  No.  2  to  the  proposed  • 
rule  change. "*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  New  York  Stock  Exchange  (the 
"Exchange")  proposes  to  introduce  into 
its  rules  "Crossing  Session  III,"  for  the 
execution  of  guaranteed  price  coupled 
orders  by  member  organizations  to  fill 
the  balance  of  customer  orders  at  a  price 
that  was  guaranteed  to  a  customer  prior 
to  the  close  of  the  Exchange's  9:30  a.m. 
to  4  p.m.  trading  session.  In 
Amendment  No,  1,  the  Exchange 
proposes  to  adopt  a  new  Rule  907  to 
also  add  a  "Crossing  Session  IV," 
whereby  an  unfilled  balance  of  an  order 
may  be  filled  at  a  price  such  that  the 
entire  order  is  filled  at  no  worse  price 
than  the  Volume  Weighted  Average 
Price  ("VWAP")  for  the  subject  security. 
Proposed  Crossing  Session  III  and 


•  17  CFR  200  30-3(31(12). 


17CFR200.30-3(aKl2). 


'  15  U.S.C.  78s(b)(l). 

•'17CFR240  19b-4 

■'  See  letter  from  Mary  Yeager,  Assistant  Secretary, 
NYSE,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation.  SEC,  dated  August 
13,  2003.  and  enclosure  ("Amendment  No.  1"), 
Amendment  No.  1  proposes  to  add  "Crossing 
Session  IV  ' 

■•  See  letter  from  Daila  C  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow.  Assistant 
Director.  Division  of  Market  Regulation.  SEC,  dated 
October  7.  2003,  and  enclosure  ("Amendment  No 
2").  ,Amendment  No.  2  deletes  the  reference  to  a 
volume-weighted  average  price  ("VWAP")  order 
from  paragraph  (c)  of  proposed  Rule  907. 
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Crossing  Session  IV  would  operate  as  a 
one-year  pilot 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
brackets. 


Rule  900 

(a)  Through  (d) — No  Change. 

(e)  As  used  in  this  900  seriesof  Rules 
and  other  Rules  in  their  application  to 
Off-Hours  Trading,  the  following  terms 
shall  have  the  meanings  specified 
below: 

(i)  The  term  "aggregate- price  order" 
means  an  order  to  buv  or  sell  a  group 
of  securities,  which  group  includes  no 
fewer  than  15  Exchange-listed  securities 
having  a  total  market  value  of  Si  million 
or  more. 

(ii)  The  term  "closing  price"  means 
the  price  established  by  the  last  "regular 
way"  sale  in  a  security  prior  to  the 
official  closing  of  the  9:30  a.m.  to  4  p.m. 
trading  session,  as  determined  by  the 
Exchange. 

(iii)  The  term  "closing-price  order" 
means  an  order  to  buy  or  sell  a  security 
at  its  closing  price. 

(iv)  The  term  "guaranteed  price 
coupled  order"  means  an  order  to  buv 
for  a  mmimum  of  10.000  shares  coupled 
with  an  order  to  sell  the  same  quantity 
of  the  same  security.  One  side  of  the 
guaranteed  price  coupled  order  must  be 
for  the  account  of  a  member 
organisation  and  the  other  side  must  be 
for  the  account  of  one  of  its  customers. 
Such  orders  must  be  entered  and  priced 
in  accordance  with  Rule  907. 

(v)  l(iv)]  The  term  "Off-Hours  Trading 
Facility"  means  the  Exchange  facilitv 
that  permits  members  and  member 
organizations  to  effect  securities 
transactions  on  the  Exchange  pursuant 
to  this  900  series  of  Rules.  The  term 
"Off-Hours  Trading"  refers  to  trading 
through  that  facility. 

Rule  907 

Guaranteed  Price  Coupled  Orders 

(a)  A  member  organization  may  enter 
into  the  Off -Hoars  Trading  Facility-  a 
guaranteed  price  coupled  order  or  an 
order  to  be  executed  at  the  volume 
weighted  average  price  r'VWAP"), 
subject  to  the  following: 

(ij  The  member  organization  has 
accepted  from  its  customer  prior  to  the 
close  of  trading  of  the  Exchange's  9:30 
a.m.  to  4  p.m  trading  session  an  order 
for  at  least  10.000  shares,  and  has 
guaranteed  its  customer  a  specific  price 
with  respect  to  the  entire  order  or  the 

mi  The  member  organization  has 
recorded,  along  with  all  required  details 


of  the  order,  the  guaranteed  price  or  that 
the  customer  has  elected  the  order  be 
executed  at  the  X'WAP  and  has 
documented  the  basis  upon  which  the 
VWAP  is  to  be  calculated: 

(iii)  The  guaranteed  price  coupled 
order  or  an  order  to  be  executed  at  the 
\'WAP  is  for  that  portion  of  the 
customer's  order  that  could  not  be 
executed  prior  to  4  p.m.,  but  in  anv 
event  must  be  at  least  10,000  shares; 

(iv)  The  guaranteed  price  coupled 
order  or  VTV/^P  order  is  priced  atn  price 
that  ensures  that  the  entire  order  is 
executed  at  a  price  that  is  no  worse  than 
the  guaranteed  price  or  \'~[VAP; 

(v)  The  member  organization 
designates  the  guaranteed  price  coupled 
order  as  Crossing  Session  III  and  the 
VWAF  order  as  Crossing  Session  IV. 

(b)  A  guaranteed  price  coupled  order 
or  l^VAP  order  may  be  entered  at  anv 
time  following  the  close  of  the  9:30  a.m. 
to  4  p.m.  trading  session  on  the 
Exchange  until  the  close  of  the 
Consolidated  Tape. 

(c)  A  guaranteed  price  coupled  order 
may  be  priced  at  a  price  that  is  outside 
the  range  of  prices  for  the  subject 
security  during  the  9:30  a.m.  to  4  p.m. 
trading  session. 

(d)  A  guaranteed  price  coupled  order 
or  VWAP  order  shall  be  immediately 
executed  upon  entry  into  the  Off-Hours 
Trading  Facility. 

(ej  Upon  the  close  of  the  Consolidated 
Tape,  the  Exchange  shall  print  each 
trade  reported  through  the  Off-Hours 
Trading  Facility  as  guaranteed  price 
coupled  orders  or  I'WAP  orders. 
Guaranteed  price  coupled  orders  shall 
be  designated  as  Crossing  Session  III. 
\^AP  orders  shall  be  designated  as 
Crossing  Session  /V. 

(f)  Member  organizations  shall  not 
enter  a  guaranteed  price  coupled  order 
or  VWAP  order  pursuant  to  paragraph 
(a)  of  this  Rule  if  the  order  is  for  a 
securit}'  that  was  subject  to  a  trading 
halt  at  the  time  the  Exchange's  9:30  a.m. 
to  4  p.m.  trading  session  ended. 
*         *         *         *         * 

II.  Self-Regulator>  Organization's 
Statement  of  the  Purpo.se  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change,  as  amended,  is  to  add  two 
additional  "Crossing  Sessions  '  to  the 
Exchange's  Off-Hours  Trading  Facility' 
("GHTF").  Currently,  the  OHTF  consists 
of  "Crossing  Session  I,"  which  permits 
the  execution,  at  the  Exchange's  closing 
price,  of  single  stock,  single  sided 
closing  price  orders  and  crosses  of 
single-stock,  closing  price  buy  and  sell 
orders.  The  OHTF  also  consists  of 
"Crossing  Session  II,"  which  permits 
the  execution  of  crosses  of  multiple- 
stock  ( "basket")  aggregate  price  buy  and 
sell  orders.  For  Crossing  Session  H. 
trade  reporting  is  accomplished  by 
reporting  to  the  Consolidated  Tape  the 
total  number  of  shares  and  the  total 
market  value  of  the  aggregate-price 
trades.  There  is  no  indication  of  the 
individual  component  stocks  involved 
in  the  aggregate-price  transactions. 

As  described  below,  the  Exchange  is 
proposing  to  add  a  new  "Crossing 
Session  III,  "  which  would  allow  for  the 
execution  on  the  NYSE  of  "guaranteed 
price  coupled  orders  "  whereby  member 
organizations  could  fill  the  unfilled 
balance  of  a  customer  order  at  a  price 
which  was  guaranteed  to  the  customer 
prior  to  the  close  of  the  Exchange's  9:30 
a.m.  to  4  p.m.  trading  session.  Crossing 
Session  III  would  be  implemented 
initially  as  a  one-year  pilot  program. 

The  Granting  of  "Upstairs  Stops".  In 
serving  their  institutional  customers, 
member  firms  may  offer  them  a 
guarantee  that  a  large  size  order  will 
receive  no  worse  than  a  particular  price. 
Such  a  practice  is  usually  referred  to  as 
an  "upstairs  stop"  meaning  that  the  firm 
guarantees  that  its  customer's  order  will 
be  executed  at  no  worse  price  than  the 
agreed-upon,  guaranteed  price,  with  the 
member  firm  trading  for  its  own 
account,  if  necessan,',  to  effectuate  the 
guarantee. 

Typically,  a  member  firm  will  seek  to 
execute  as  much  of  the  order  as  possible 
during  the  trading  day  at  or  below  the 
"stop"  price  (in  the  case  of  a  buy  order) 
or  at  or  above  the  "stop"  price  (in  the 
case  of  a  sell  order).  Any  portion  of  the 
order  not  filled  during  the  trading  day 
will  be  completed  after  hours,  with  the 
firm  either  buying  from,  or  selling  to,  its 
customer  at  a  price  which  ensures  that 
the  entire  order  is  executed  at  a  price 
which  is  no  worse  than  the  '"stop"  price. 

Member  firms  typically  execute  tne 
unfilled  balance  cf  the  order,  after  the 
U.S.  Consolidated  Tape  is  closed,  in  the 
London  over-the-counter  market,  where 
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trades  are  not  reported  in  real  time.  The 
purpose  of  this  is  simply  to  minimize 
the  possibility  that  other  market 
participants  may  ascertain  the  firm's,  or 
the  customer's  inventory  position,  and 
possibly  trade  in  the  subject  security  to 
the  detriment  of  the  firm  that  granted 
the  upstairs  stop. 

The  Exchange  is  proposing  to  adopt  a 
new  post  4  p.m.  "Crossing  Session"  to 
accommodate  member  firms  that  are  -, 
trading  to  complete  an  "upstairs  stop" 
and  thereby  obviate  any  perceived  need 
to  execute  these  transactions  in  London 
or  elsewhere. 

In  Amendment  No.  1.  the  Exchange  is 
proposing  to  adopt  a  new  Rule  907  to 
add.  as  "Crossing  Session  IV'."  a  facility 
whereby  member  organizations  may  fill 
the  unfilled  balance  of  a  customer's 
order  at  a  price  such  that  the  overall 
order  is  filled  at  a  price  that  is  no  worse 
than  the  volume  weighted  average  price 
("VWAP")  for  the  subject  security  on 
that  trading  day  The  member 
oiganization  would  be  required  to 
document  its  V'WAP  agreement  with  the 
customer  and  the  basis  upon  which  the 
\^VAP  price  would  be  determined. 
Crossing  Session  IV  would  be 
implemented  initially  as  a  one-year 
pilot  program. 

The  Operation  of  Crossing  Session  III 
and  Crossing  Session  I\'.  Proposed 
Crossing  Session  III  and  Crossing 
Session  IV  would  operate  as  follows: 

(i)  The  original  order  as  to  which  an 
"upstairs  stop"  or  'VVVAP"  has  been 
granted  must  be  for  at  least  10,000 
shares; 

(ii)  The  customer  must  have  received 
a  "stop"  (guaranteed  price)  or  VWAP  for 
the  entire  order: 

(iii)  The  member  firm  must  record  all 
details  of  the  order,  including  the  price 
it  has  guaranteed  its  customer  or  that 
the  entire  order  will  be  filled  at  no 
worse  than  the  V^VVAP; 

(iv)  The  unfilled  balance  of  the  order 
that  would  be  executed  in  Crossing 
Session  III  or  Crossing  Session  IV  must 
be  at  least  10.000  shares; 

(v)  The  customer's  order  must  be 
executed  in  Crossing  Session  III  or 
Crossing  Session  IV  at  a  price  that 
ensures  that  the  entire  order  is  executed 
at  a  price  that  is  no  worse  than  the 
guaranteed  price  or  the  \^AP; 

(vi)  Orders  may  be  entered  in  Crossing 
Session  III  or  Crossing  Session  IV 
between  4  p  m.  and  B:30  p.m..  and  must 
be  identified  as  either  a  Crossing 
Session  III  or  Crossing  Session  IV  order: 

(vii)  Member  firms  will  receive  an 
immediate  report  of  execution  upon 
entering  an  order  into  Crossing  Session 
III  or  Crossing  Session  IV; 

(viii)  Orders  may  be  entered  into 
Crossing  Session  III  for  execution  at 


prices  outside  the  trading  range  in  the 
subject  security  during  the  9:30  a.m.  to 
4  p.m.  trading  session: 

(ix)  Orders  may  not  be  entered  into 
Crossing  Session  III  or  Crossing  Session 
IV  in  a  security  that  is  subject  to  a 
trading  halt  at  the  close  of  the  regular 
9:30  a.m.  to  4  p.m.  trading  session:  and 

(x)  At  6:30  p.m.,  the  Exchange  will 
print  trades  reported  through  Crossing 
Session  III  as  guaranteed  price  coupled 
orders  or  in  Crossing  Session  IV  as 
VWAP  executions. 

A  proposed  amendment  to  Rule  900 
provides  a  definition  of  "guaranteed 
price  coupled  orders."  Proposed  new 
Rule  907  prescribes  the  operation  of 
Crossing  Session  III  and  Crossing 
Session  IV  as  described  above. 

Relief  from  Commission  Rules.  In 
approving  Crossing  Session  I  and 
Crossing  Session  II,  the  Commission 
granted  exemptive  relief  from  its  Rule 
lOa-1  ^  under  the  Securities  Exchange 
Act  of  1934  (the  "Act")  (short  sale  rule) 
for  transactions  effected  therein,  finding 
that  such  transactions  did  not  raise  all 
of  the  same  regulatory  concerns  that  are 
raised  by  similar  transactions  during  the 
9:30  a.m.  to  4:00  p.m.  trading  session.  In 
its  filing,  the  Exchange  requests  that  the 
Commission  extend  the  exemptive  relief 
from  Rule  lOa-1  currently  available  for 
transactions  effected  in  Crossing 
Sessions  I  and  II  to  transactions  effected 
in  Crossing  Session  III  as  well.  However, 
the  NYSE  has  withdrawn  its  request  for 
exemptive  relief  with  respect  to 
Crossing  Session  III.*"  In  Amendment 
No.  1 ,  the  Exchange  did  not  request 
short  sale  relief  with  respect  to  Crossing 
Session  IV. 

2.  Statutorv"  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5) "  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


M7CFR240.10a-l. 

"'Telephone  conversation  between  Robert  J. 
McSweeney.  Senior  Vice  President,  Competitive 
Position,  NYSE,  and  Mary  N.  Simpkins,  Special 
Counsel.  Division  of  Market  Regulation. 
Commission,  on  August  19,  2003. 

'15U.S.C.  78frb)(5). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-40  and  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority". 

Margaret  H,  McFarland, 

Deputy  Secretary-. 

(FR  Doc.  03-27095  Filed  10-27-0.3;  8:45  am] 

BILLING  CODE  8010-01-P 


"17CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  ?4-48662:  File  No.  SR-PCX- 
2003-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Pacific  Exchange.  Inc. 
To  Trade,  Either  by  Listing  or  Pursuant 
to  Unlisted  Trading  Privileges,  Fixed 
Income  Exchange  Traded  Funds 

October  20,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").'  and  Rule  19b-4 
thereunder,'  notice  is  herebv  given  that 
on  September  2,  2003,  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  bv  the  Exchange  C)n 
October  14.  2003.  PCX  filed 
Amendment  .No   1  to  the  proposed  rule 
change.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons,  and  to  grant 
accelerated  approval 

I.  Self-Regulator\'  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX,  through  its  wholly  ow  ned 
subsidiary  PCX  Equities. "inc.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"). 
the  equities  trading  facility  of  PCXE. 
With  this  filing,  PCX  proposes  to  amend 
PCXE  Rule  5.2(j){3)  to  permit  trading, 
either  by  listing  or  pursuant  to  unlisted 
trading  pri\'ileges  ("UTPs").  certain 
fixed  income  Exchange  Traded  Funds 
("ETFs").  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new- 
language  is  italicized:  deleted  language 
is  in  brackets. 
***** 

Rule  5.2(j)(3) — No  change. 

(A)  Original  Unit  Listing  Standards. 

(i)  The  Investment  Company  must: 

/ajl(l)]  hold  securities  [including  fixed 
income  securities)  comprising,  or 
otherwise  based  on  or  representing  an 
interest  in.  an  index  or  portfolio  or 
securities;  or 

(b)\{U]]  hold  securities  in  another 
registered  investment  company  that 


'  15  L'.S.C.  78s(b)(l). 

2  17CFR240.19b-l. 

'  See  letter  from  Tania  I.  Cho,  Staff  Attorney. 
Regulatory  Policy.  PCX.  to  Nancy  ).  Sanow, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission,  dated  October  13,  2003  ("Amendment 
No.  1"). 


holds  securities  as  described  in  (a) 
above. 

An  index  or  portfolio  may  be  revised 
as  necessary  or  appropriate  to  maintain 
the  quality  and  character  of  the  index  or 
portfolio. 

(ii)  The  Investment  Company  must 
issue  Units  in  a  specified  aggregate 
number  in  return  for  a  deposit  (the 
"Deposit")  consisting  of  either: 

faj[(I)]  a  specified  number  of  shares  of 
securities  [or.  if  applicable,  a  specified 
portfolio  affixed  income  securities]  that 
comprise  the  index  or  portfolio,  or  are 
otherwise  based  on  or  represent  an 
investment  in  securities  comprising 
such  index  or  portfolio,  and/ or  a  cash 
amount;  or 

(bj[(II)l  shares  of  a  registered 
investment  company,  as  described  in 
subsection  {A){\)(a){{l)]  above,  emd/or  a 
cash  amount. 

(iii)  Units  must  be  redeemable, 
directly  or  indirectly,  from  the 
investment  Company  for  securities 
(including  fixed  income  securities)  and/ 
or  cash  then  comprising  the  Deposit. 
Units  must  pay  holders  periodic  cash 
payments  corresponding  to  the  regular 
cash  dividends  or  distributions  declared 
with  respect  to  the  securities  held  by  the 
Investment  Company,  less  applicable 
expenses  and  charges. 

(iv) — No  change. 

(B)-{D)— No  change. 

Commentary 

.01 — No  change. 

***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below'.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  Exchange  proposes  to  amend 
PCXE  Rule  5.2{j)(3)  to  permit  the  listing 
and  trading  of  fixed  income  ETFs, 
Additionally,  PCXE  seeks  approval  to 
trade,  on  a  UTP  basis,  the  following 
series  of  the  iShares  Trust:  iShares  1-3 
Year  Treasury  Index  Fund.  iShares  7-10 


Year  Treasun'  Index  Fimd,  iShares  20+ 
Year  Treasury  Index  Fund,  and  iShares 
GS  S  InvesTop"™  Corporate  Bond  Fund. 

1.  Listing  and  Trading  ETFs 

PCXE  Rule  5,2(j)(3)  provides 
standards  for  listing  an  Investment 
Company  Unit  ("ICU"),  which  is 
defined  as  "a  security  that  represents  an 
interest  in  a  registered  investment 
company  ("Investment  Company")  that 
could  be  organized  as  a  unit  investment 
trust,  open-end  management  investment 
company  or  similar  entity."  In  addition 
to  being  registered  under  the  Investment 
Company  Act  of  1940  ("1940  Act"), 
these  securities  are  also  registered  under 
the  Exchange  Act.  The  Exchange 
propofses  to  amend  this  definition  to 
permit  the  listing  and  trading  of  index- 
based  fixed  income  investment  products 
(e.g..  ETFs)  that  are  based  on  an  index 
of  fixed  income  securities.  Examples  of 
such  products  include  U.S.  government 
securities  and  corporate  and  non- 
corporate (other  than  U.S.  government) 
debt  securities.  As  amended,  PCXE  Rule 
5.2(j)(3)  would  accommodate  the  listing 
and  trading  of  units  of  trading 
("Units") "»  based  on  an  index  of  U.S. 
government  debt  securities  [e.g., 
securities  issued  or  guaranteed  by  the 
U.S.  Treasiury,  an  agency  or 
instrumentality  of  the  U.S.  government, 
or  by  a  government-sponsored  entity). 
Other  products  that  could  be  listed  or 
traded  under  this  rule,  as  amended, 
could  include  Units  based  on  an  index 
of  corporate  and/or  non-corporate  debt 
securities,^  The  Commission  has 
approved  the  requests  of  the  American 
Stock  Exchange  LLC  ( "Amex").  the  New- 
York  Stock  Exchange  ("NYSE")  and  the 
Chicago  Stock  Exchange  ("CHX")  to  list 
and  trade  fixed  income  ETFs,^  The 
Exchange  believes  that  its  proposed  rule 
change  is  substantially  similar  to  those 
filed  and  approved  for  the  Amex,  NYSE 
and  CHX. 

Accordingly,  the  Exchange  proposes 
to  amend  PCXE  Rule  5.2(j)(3)  to  specify 


*  See  PCXE  Rule  5.1(b)(15)  for  the  definiUon  of 
•Unif. 

^  ICUs  based  on  a  fixed  income  securities  index 
are  not  currently  eligible  for  listing  or  trading  under 
the  Exchange's  generic  listing  criteria  (See  PCXE 
Rule  5.2)  pursuant  to  Rule  19b— 4(e)  of  the  Exchange 
Act  The  Exchange  understands  that  it  must  make 
separate  rufe  filings  for  any  additional  series  of 
such  ICUs  based  on  fixed  income  indices  prior  to 
listing  or  trading  those  products,  even  if  the 
Exchange  is  only  trading  the  product  on  a  UTP 
basis. 

^  See  Securities  Exchange  Act  Release  No.  46252 
Uuly  24.  2002).  67  FR  49715  (July  31,  2002)  (SR- 
Amex-2001-35)  ("Amex  Approval  Order  "): 
Securities  Exchange  Act  Release  No.  46299  (August 
1,  2002),  67  FR  51907  (August  9,  2002)  (SR-m'SE- 
2002-26);  and  Securities  Excliange  Act  Release  No 
46834  (November  14,  2002),  67  FR  70276 
(November  21,  2002)  (SR-CHX-2002-27). 
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that  ETFs  may  be:  (1)  Based  on  a 
portfobo  of  fixed  income  securities;  (2) 
issued  in  return  for  a  deposit  of  a 
specified  portfobo  of  fixed  income 
securities  and/or  cash:  and  (.3)  redeemed 
at  a  holders  request  by  the  investment 
company,  which  will  pay  the  redeeming 
holder  fixed  income  securities  and/or 
cash.^ 

Upon  approval  of  the  proposed 
amendments  to  PCXE  Rule  5.2(j)(3),  the 
Exchange  also  proposes  to  trade,  on  a 
UTP  basis,  the  following  four  series  of 
the  iShares  Tru.st,  a  registered  open-end 
management  investment  company  (the 
"Trust"):  iShares  1-3  Year  Treasury' 
Index  Fund,  iShares  7-10  Year  Treasury 
Index  Fund,  i.Shares  20+  Year  Treasury 
Index  Fund,  and  iShares  GS  S 
InvesTopT^'  Corporate  Bond  Fund  (each, 
a  "Fund."  and  jointly,  the  "Funds"). 

Each  Fund  will  hold  certain  fixed 
income  securities  selected  to  correspond 
generally  to  the  price  and  yield 
performance  of  a  specified  U.S. 
Treasury.  Government/Credit,  or 
Corporate  Bond  Index  (each,  an 
"Underlying  Index")  maintained  either 
by  Lehman  Brothers,  or,  for  the 
Goldman  Sachs  Corporate  Bond  Fund, 
by  Goldman  Sachs  &  Co.  Barclays 
Global  Fund  Advisors  ("Advisor")  is  the 
investment  advisor  to  each  Fund.  The 
Advisor  is  registered  under  the  1940 
Act.  The  Advisor  is  a  wholly  owned 
subsidiary  of  Barclays  Global  Investors, 
N.A.,  which,  is  in  turn,  a  wholly  owned 
indirect  subsidiary  of  Barclays  Bank 
PLC  of  the  United  Kingdom.  SEI 
Investments  Distribution  Co. 
("Distributor"),  a  Pennsylvania 
corporation  and  broker-dealer  registered 
under  the  Exchange  Act.  is  the  principal 
underwriter  and  distributor  of  Creation 
Unit  Aggregations  (as  defined  below)  of 
iShares.  The  Distributor  is  not  affiliated 
with  the  Exchange  or  the  Advisor. 

A.  Operation  of  the  Funds 

Each  Fund  is  designed  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  its  Underlying  Index.  In 
seeking  to  achieve  its  respective 
investment  objective,  each  Fund  will 
utilize  "passive"  indexing  investment 
strategies.  Each  Fund  may  fully 
replicate  its  Underlying  Index,  but 
currently  intends  to  use  a 
"representative  sampling"  strategy  to 
track  its  Underlying  Index.  A  Fund 
utilizing  a  representative  sampling 
strategy  generally  will  hold  a  basket  of 
the  component  secunties  ("Component 
Securities")  of  its  Underlying  Index,  but 
it  may  not  hold  all  of  the  Component 
Securities  of  its  Underlying  Index  (as 


compared  to  a  Fund  that  uses  a 
replication  strategy  which  invests  in 
substantially  all  of  the  Component 
Securities  in  its  Underlying  Index  in  the 
same  approximate  proportions  as  in  the 
Underlying  Index)." 

When  using  a  representative  sampling 
strategy,  the  Advisor  attempts  to  match 
the  risk  and  return  characteristics  of  a 
Fund's  portfolio  to  the  risk  and  return 
characteristics  of  the  Underlying  Index. 
As  part  of  this  process,  the  Advisor 
subdivides  each  Underlying  Index  into 
smaller,  more  homogenous  pieces. 
These  subdivisions  are  sometimes 
referred  to  as  "cells."  A  cell  will  contain 
securities  with  similar  characteristics.  " 
For  fixed  income  indices,  the  Advisor 
generally  divides  the  index  according  to 
the  five  parameters  that  determine  a 
bond's  risk  and  expected  return: 
duration,  sector,  credit  rating,  coupon 
and  the  presence  of  embedded  options. 
When  completed,  all  bonds  in  the  index 
will  have  been  assigned  a  cell.  The 
Advisor  then  begins  to  construct  the 
portfolio  by  selecting  representative 
bonds  from  these  cells.  The 
representative  sample  of  bonds  chosen 
from  each  cell  is  designed  closely  to 
correlate  to  the  duration,  sector,  credit 
rating,  coupon  and  embedded  option 
characteristics  of  each  cell.  The 
characteristics  of  each  cell  when 
combined  are,  in  turn,  designed  to 
closely  correlate  to  the  duration,  sector, 
credit  rating,  coupon  and  embedded 
option  characteristics  of  the  Underlying 
Index  as  a  whole.  The  Advisor  may 
exclude  less  liquid  bonds  in  order  to 
create  a  more  tradable  portfolio  and 
improve  arbitrage  opportunities."' 

According  to  the  Application,  the 
representative  sampling  techniques 
used  by  the  Advisor  to  manage  fixed 


'  See  supra,  note  4 


*The  Commission  approved  an  "Application"  by 
the  Trust,  the  Advisor  and  the  Distributor 
("Applicant*")  for  an  Order  under  Sections  6(c)  and 
17(b)  of  the  1940  Act  for  the  purpose  of  exempting 
the  Funds  from  various  provisions  of  the  1940  Act. 
See  Investment  Company  Act  Release  No.  25622 
(June  24,  2002)  (approving  File  No.  812-12390).  See 
also  supra  note  6. 

'J  As  stated  in  the  Application,  the  Goldman  Sachs 
Index  "xcludes  bonds  with  embedded  options. 
Although  the  Lehman  Indices  may  include  bonds 
wdth  embedded  options,  the  bonds  in  each  Lehman 
Index  (and  the  respective  Deposit  Securities  and 
Fund  Securities,  as  defined  herein)  should  be  liquid 
and  easily  tradable  because  each  Lehman  Index 
consists  of  U.S.  Treasury  and  agency  securities  and/ 
or  liquid  corporate  and  non-corporate  bonds.  To  the 
extent  a  particular  bond  is  less  liquid  than  another 
bond  with  similar  characteristics,  the  Advisor's 
representative  sampling  techniques  should  permit 
the  Advisor  to  replace  the  less  liquid  bond  with  a 
more  liquid  one.  For  these  reasons,  the  Applicants 
do  not  believe  the  presence  of  bonds  with 
embedded  options  in  an  Llnderlying  Index,  the 
Deposit  Securities  or  Fund  Securities  would  have 
any  material  impact  on  the  creation/redemption 
process  and  the  efficiency  of  the  arbitrage 
mechanism  for  each  Fund. 


income  funds  do  not  materially  differ 
from  the  representative  sampling 
techniques  it  uses  to  manage  equity 
funds.  Due  to  the  differences  between 
bonds  and  equities,  the  Advisor 
analyzes  different  information  [e.g., 
coupon  rates  instead  of  dividend 
payments). 

According  to  the  Application,  the 
Funds"  use  of  the  representative 
sampling  strategy  is  beneficial  for  a 
number  of  reasons.  First,  the  Advisor 
can  avoid  bonds  that  are  "expensive 
names"  [i.e..  bonds  that  trade  at 
perceived  higher  prices  or  lower  yields 
because  they  are  in  short  supply)  but 
have  the  same  essential  risk,  value, 
duration  and  other  characteristics  as 
less  expensive  names.  Second,  the  use 
of  representative  sampling  techniques 
permits  the  Advisor  to  exclude  bonds 
that  it  believes  will  soon  be  deleted 
from  the  Underlying  Index.  Third,  the 
Advisor  can  avoid  bolding  bonds  it 
deems  less  liquid  than  other  bonds  with 
similar  characteristics.  Fourth,  the 
Advisor  can  develop  a  basket  that  is 
easier  to  construct  and  cheaper  to  trade, 
thereby  potentially  improving  arbitrage 
opportunities.  From  time  to  time, 
adjustments  may  be  made  in  the 
portfolio  of  eacb  Fund  in  accordance 
with  changes  in  the  composition  of  the 
Underlying  Index  or  to  maintain 
compliance  with  requirements 
applicable  to  a  regulated  investment 
company  { "RIC")  under  the  Internal 
Revenue  Code.  For  example,  if  at  the 
end  of  a  calendar  quarter  a  Fund  would 
not  comply  with  the  RIC  diversification 
tests,  the  Advisor  would  make 
adjustments  to  the  portfolio  to  ensure 
continued  RIC  status.  The  Exchange 
notes,  however,  that  Applicants  do  not 
anticipate  that  the  Funds  would  need  to 
make  such  adju,stments,  particularly 
since  these  Funds  (other  than  the 
iShares  Lehman  Corporate  Bond  Fund 
and  the  iShares  GS  S  InvesTop^^^ 
Corporate  Bond  Fund)  invest  a  very 
large  percentage  of  their  assets  in  U.S, 
Treasury  securities. 

The  Exchange  represents  that  the 
Advisor  expects  that  each  Fund  will 
have  a  tracking  error  relative  to  the 
performance  of  its  respective 
Underlying  Index  of  no  more  than  five 
percent  (5%).  Each  Fund's  investment 
objectives,  policies  and  investment 
strategies  will  be  fully  disclosed  in  its 
prospectus  ("Prospectus")  and 
statement  of  additional  information 
("SAI").  At  least  90%  of  each  of  the 
iShares  1-3  Year  Treasury  Index  Fund, 
iShares  7-10  Year  Treasury  Index  Fund, 
and  iShares  20-t-  Year  Treasury  Index 
Fund's  assets  will  be  invested  in 
Component  Securities  of  its  respective 
Underlying  Index.  Each  of  these  Funds 
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may  also  invest  up  to  10%  of  its  assets 
in  bonds  not  included  in  its  Underlying 
Index,  but  which  the  Advisor  believes 
will  help  the  Fund  track  its  Underlying 
Index,  as  well  as  in  certain  futures, 
options  and  swap  contracts,  cash  and 
cash  equivalents.  For  example,  these 
Funds  may  invest  in  securities  not 
included  in  the  relevant  Underlying 
Index  in  order  to  reflect  prospective 
changes  in  the  relevant  Underlying 
Index  (such  as  future  corporate  actions 
and  index  reconstitutions,  additions  and 
deletions).  The  iShares  GS  S 
InvesTopT"'^'  Corporate  Bond  Fund 
.generally  will  invest  at  least  90%  of  its 
assets  in  Component  Securities  of  its 
respective  Underlying  Index.  However, 
the  iShares  GS  S  InvesTop^^^  Corporate 
Bond  f^und  may  at  times  invest  up  to 
20%  of  its  assets  in  certain  futures, 
options  and  swap  contracts,  cash  and 
cash  equivalents  as  well  as  in  bonds  not 
included  in  its  Underlying  Index,  but 
which  the  Advisor  believes  will  help 
the  Fund  track  its  Underlying  Index  and 
which  are  either  (i)  included  in  the 
broader  index  upon  which  such 
Underlying  Index  is  based  [i.e..  the 
Lehman  Credit  Index  for  the  Lehman 
Credit  VLI  Index  or  the  Goldman  Sachs 
Investment  Grade  Index  for  the 
Goldman  Sachs  InvesTop  Index);  or  (ii) 
new  issues  entering  or  about  to  enter  the 
Underlying  Index  or  the  broader  index 
upon  which  such  Underlying  Index  is 
based, 

B.  Issuance  of  Creation  Unit 

Aggregations 

1 .  In  General 

Shares  of  each  Fund  (the  "iShares") 
will  be  issued  on  a  continuous  offering 
basis  in  groups  of  50,000  or  more.  These 
"groups"  of  shares  are  called  "Creation 
Unit  Aggregations."  The  Funds  will 
issue  and  redeem  iShares  only  in 
Creation  Unit  Aggregations.'"  As  with 
other  open-end  investment  companies, 
iShares  will  be  issued  at  tlie  net  asset 
value  ("NAV")  per  share  next 
determined  after  an  order  in  proper 
form  is  received. 

The  NAV  per  share  of  each  Fund  is 
determined  at  the  close  of  the  regular 
trading  session  based  upon  the 
methodology  employed  by  the  specific 
Fund.  The  Trust  sells  Creation  Unit 
Aggregations  of  each  Fund  only  on 
business  days  at  the  next  determined 
NAV  of  each  Fund.  Each  Fund  will 
issue  Creation  Unit  Aggregations  in 
exchange  for  the  in-kind  deposit  of 
portfolio  securities  designated  by  the 


'"  Each  Creation  Unit  Aggregation  will  consist  of 
50,000  or  more  iShares  and  the  estimated  initial 
value  per  Creation  Unit  Aggregation  will  be 
approximately  $5  million. 


Advisor  to  correspond  generally  to  the 
price  and  yield  performance  of  the 
Fund's  Underlying  Index  (the  "Deposit 
Securities").  Purchasers  will  generally 
be  required  to  deposit  a  specified  cash 
payment  in  the  manner  more  fully 
described  in  the  Application.  Creation 
Unit  Aggregations  will  be  redeemed  by 
each  fund  in  exchange  for  portfolio 
securities  of  the  Fund  ("Fund 
Securities")  and  a  specified  cash 
payment  in  the  manner  more  fully 
described  herein  Fund  Securities 
received  on  redemption  may  not  be 
identical  to  Deposit  Securities  deposited 
in  connection  with  creations  of  Creation 
Unit  Aggregations  for  the  same  day. 

The  Distributor  will  act  on  an  agency 
basis  and  will  be  the  Trusfs  principal 
underwriter  for  the  iShares  in  Creation 
Unit  Aggregations  of  each  Fund.  All 
orders  to  purchase  iShares  in  Creation 
Unit  Aggregations  must  be  placed  with 
the  Distributor  by  or  through  an 
authorized  participant  ("Authorized 
Participant").  Authorized  Participants, 
which  are  required  to  be  Depositor\' 
Trust  Company  ("DTC")  participants, 
must  enter  into  a  participant  agreement 
with  the  Distributor.  The  Distributor 
will  transmit  such  orders  to  the 
applicable  Fund  and  furnish  to  those 
placing  orders  confirmation  that  the 
orders  have  been  accepted.  The 
Distributor  may  reject  any  order  that  is 
not  submitted  in  proper  form.  The 
Distributor  will  be  responsible  for 
delivering  the  prospectus  to  those 
persons  creating  iShares  in  Creation 
Unit  Aggregations  and  for  maintaining 
records  of  both  the  orders  placed  with 
it  and  the  confirmations  of  acceptance 
furnished  by  it.  In  addition,  the 
Distributor  will  maintain  a  record  of  the 
instructions  given  to  the  Trust  to 
implement  the  delivery  of  iShares. 

2,  In-Kind  Deposit  of  Portfolio 
Securities 

Payment  for  Creation  Unit 
Aggregations  placed  through  the 
Distributor  will  be  made  by  the 
purchasers  generally  by  an  in-kind 
deposit  with  the  Fund  of  the  Deposit 
Securities  together  with  an  amount  of 
cash  (the  "Balancing  Amount") 
specified  by  the  Advisor  in  the  manner 
described  below*.  The  Balancing 
Amount  is  an  amount  equal  to  the 
differences  between  (1)  the  NAV  (per 
Creation  Unit  Aggregation)  of  the  Fund 
and  (2)  the  total  aggregate  market  val^e 
(per  Creation  Unit  Aggregation)  of  the 
Deposit  Securities  (such  value  referred 
to  herein  as  the  "Deposit  Amount").  The 
Balancing  Amount  serves  the  function 
of  compensating  for  differences,  if  any, 
between  the  NAV  per  Creation  Unit 
Aggregation  and  that  of  the  Deposit 


Amount.  The  deposit  of  the  requisite 
Deposit  Securities  and  the  Balancing 
.Amount  are  collectively  referred  to 
herein  as  a  "Portfolio  Deposit." 

The  Advisor  will  make  available  to 
the  market  through  the  National 
Securities  Clearing  Corporation  (the 
"NSCC")  on  each  Business  Day.  prior  to 
the  Core  Trading  Session  '^  trading  on 
ArcaEx  (currently  9:30  a,m.  Eastern 
Time),  the  list  of  the  names  and  the 
required  number  of  shares  of  each 
Deposit  Security  included  in  the  current 
Portfolio  Deposit  (based  on  the 
information  at  the  end  of  the  previous 
Business  Day)  for  the  relevant  Fund. 
The  Portfolio  Deposit  will  be  applicable 
to  a  Fund  (subject  to  any  adjustments  to 
the  Balancing  Amount,  as  described 
below)  in  order  to  effect  purchases  of 
Creation  Unit  Aggregations  of  the  Fund 
until  such  time  as  the  next-announced 
Portfolio  Deposit  composition  is  made 
available. 

The  identity  and  number  of  shares  of 
the  Deposit  Securities  required  for  the 
Portfolio  Deposit  for  each  Fund  will 
change  from  time  to  time.  The 
composition  of  the  Deposit  Securities 
may  change  in  response  to  adjustments 
to  the  weighting  of  composition  of  the 
Component  Securities  in  the  relevant 
Underlying  Index.  These  adjustments 
will  reflect  changes,  known  to  the 
Advisor  to  be  in  effect  by  the  time  of 
determination  of  the  Deposit  Securities, 
in  the  composition  of  the  Underlying 
Index  being  tracked  by  the  relevant 
Fund,  or  resulting  from  rebalance  or 
additions  or  deletions  to  the  relevant 
Underlying  Index.  In  addition,  the  Trust 
reserves  the  right  with  respect  to  each 
Fund  to  permit  or  require  the 
substitution  of  an  amount  of  cash  [i.e., 
a  "cash  in  lieu"  amount)  to  be  added  to 
the  Balancing  Amount  to  replace  any 
Deposit  Security:  (1)  That  may  be 
unavailable  or  not  available  in  sufficient 
quantity  for  delivery  to  the  Trust  upon 
the  purchase  of  iShares  in  Creation  Unit 
Aggregations,  or  (2)  that  may  not  be 
eligible  for  trading  by  an  Authorized 
Participant  or  the  investor  on  whose 
behalf  the  Authorized  Participant  is 
acting. 

C.  Availability  of  Information  Regarding 
iShares  and  Underlying  Indices 

1 .  In  General 

On  each  Business  Day,  the  list  of 
names  and  amount  of  each  treasury 
security,  government  security  or 
corporate  bond  constituting  the  current 


' '  The  Exchange  operates  three  trading  sessions 
each  day  it  is  open.  The  three  trading  sessions  are 
(1)  the  Opening  Session,  (2)  the  Core  Trading 
Session:  and  (3)  the  Late  Trading  Session.  See  PCXE 
Rule  7.34(al. 
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Deposit  Securities  of  the  Portfolio 
Deposit  and  the  Balancing  Amount 
effective  as  of  the  previous  Business  Day 
will  be  made  available.  An  amount  per 
iShare  representing  the  sum  of  the 
estimated  Balancing  Amount  effective 
through  u^nd  including  the  previous 
Business  Day.  plus  the  current  value  of    . 
the  Deposit  Securities,  on  a  per  iShare 
basis  (the  "Intra-dav  Optimized 
Portfolio  Value"  or ''lOPV")  will  be 
calculated  by  Bloomberg  L.P. 
("Bloomberg")  every  15  seconds  during 
the  Exchange's  core  trading  hours  and 
disseminated  ever>-  15  seconds  on  the 
Consolidated  Tape.  Bloomberg  will  use 
Bloomberg  Generic  Prices  ("BGN 
Prices"')  to  reflect  changing  bond  prices 
and  update  the  lOPV  throughout  the 
day.  BGN  Prices  are  current  prices  on 
individual  bonds  as  determined  by 
Bloomberg  using  an  automated  pricing 
program  that  analyzes  multiple  bond 
prices  contributed  to  Bloomberg  by 
third-partv  price  contributors  (such  as 
broker-dealers).  BGN  Prices  are  updated 
throughout  the  day  based  on  an  ongoing 
analysis  of  the  bid/ask  prices  submitted 
by  the  third-party  price  contributors. 
VVhen  Bloomberg  receives  bid/ask  prices 
from  a  price  contributor,  the  prices  are 
filtered  and  screened  according  to  pre- 
determined criteria  and  set  parameters 
in  order  to  ma.xim!ze  the  accuracy  of  the 
pricing  data.  The  net  result  of  this 
process  is  an  individual  bond  "price" 
based  on  an  analysis  of  multiple  pricing 
sources.  BGN  Prices  are  available  on 
Bloomberg  systems  and  Applicants 
expect  that  the  pricing  of  the  Deposit 
Securities  will  be  transparent  to  anyone 
with  access  to  Bloomberg  systems. 

The  Lehman  Indices  and  the  Goldman 
Sachs  Index  will  not  be  calculated  or 
disseminated  intra-day.  The  value  and 
return  of  each  Lehman  Index  is  updated 
on  a  daily  basis  by  Lehman  Brothers. 
Goldman  Sachs  updates  the  value  and 
return  of  the  Goldman  Sachs  Index  on 
a  daily  basis. 

Each  Fund  will  make  available 
through  NSCC  on  a  daily  basis  the 
names  and  required  number  of  shares  of 
each  of  the  Deposit  Securities  in  a 
Creation  Unit  Aggregation,  as  well  as 
information  regarding  the  Balancing 
Amount.  The  NAV  for  each  Fund  will 
be  calculated  and  dissemina'ied  daily. 
There  will  also  be  disseminated  a 
variety  of  data  with  respect  to  each 
Fund  on  a  daily  basis  by  means  of  CTA 
and  CQ  High  Speed  Lines:  information 
with  respect  to  recent  NAV,  shares 
outstanding,  estimated  cash  amount  and 
total  cash  amount  per  Creation  Unit 
Aggregation  will  be  made  available  prior 
to  the  opening  of  the  Exchange.  The 
closing  prices  of  the  Funds'  Deposit 
Securities  are  available  from  published 


or  other  public  sources,  or  on-line 
information  services  provided  by 
Merrill  Lynch,  IDC,  Bridge,  Bloomberg, 
Lehman  Brothers  and  other  pricing 
services  commonly  used  by  bond 
mutual  funds.  In  addition,  the  Web  site 
for  the  Trust,  which  will  be  publicly 
accessible  at  no  charge,'-  will  contain 
the  following  information,  on  a  per 
iShare  basis,  for  each  Fund:  (a)  The 
prior  Business  Day's  NAV  and  the  mid- 
point of  the  bid-ask  price  '^  at  the  time 
of  calculation  of  such  NAV  ("Bid/Ask 
Price"),  and  a  calculation  of  the 
premium  or  discount  of  such  price 
against  sudi  NAV;  and  (b)  data  in  chart 
format  displaying  the  frequency 
distribution  of  discounts  and  premiums 
of  the  Bid/Ask  Price  against  the  NAV, 
within  appropriate  ranges,  for  each  of 
the  four  previous  calendar  quarters. 

2.  Information  Regarding  the  Underlying 
Debt  Securities 

The  secondary  market  for  Treasury 
securities  is  a  highly  organized  over-the- 
counter  market.  Many  dealers,  and 
particularly  the  primary  dealers,  make 
markets  in  Treasury  securities.  Trading 
activity  takes  place  between  primary 
dealers,  non-primary  dealers,  and 
customers  of  these  dealers,  including 
financial  institutions,  non-financial 
institutions  and  individuals. 
Increasingly,  trading  in  Treasury 
securities  occurs  through  automated 
trading  systems.''' 

The  primary  dealers  are  among  the 
most  active  participants  in  the 
secondary'  market  for  Treasury 
securities.  The  primary  dealers  and 
other  large  market  participants 
frequently  trade  with  each  other,  and 
most  of  these  transactions  occur  through 
an  interdealer  broker. '^  The  interdealer 
brokers  provide  primary  dealers  and 
other  large  participants  in  the  Treasury 
market  with  electronic  screens  that 
display  the  bid  and  offer  prices  among 
dealers  and  allow  trades  to  be 
consummated. 

Quote  and  trade  information 
regarding  Treasury  securities  is  widely 
available  to  market  participants  from  a 
variety  of  sources.  The  electronic  trade 
and  quote  systems  of  the  dealers  and 


'^  See  httpt//www.ishares.com. 

'  ^  The  Bid-Ask  Price  of  a  Fund  is  determined 
using  the  highest  bid  and  lowest  offer  on  the 
Exchange  as  pf  the  time  of  calculation  of  each 
Fund's  NAV. 

'*  See  "eCommerce  in  the  Fixed-Income  Markets: 
The  2001  Review  of  Electronic  Transaction 
Systems,"  Dacember  2001.  This  survey  of  electronic 
trading  systems  in  the  bond  market  was  prepared 
by  the  staff  of  The  Bond  Market  Association  and  is 
available  through  the  Association's  Web  site:  http:/ 
/www.bon  dmarkets.com. 

'^  See  e.g.,  BrokerTec  Global,  Cantor  Fitzgerald, 
Garban-lntercapital,  and  Liberty  Brokerage. 


interdealer  brokers  are  one  such  source. 
Groups  of  dealers  and  interdealer 
brokers  also  furnish  trade  and  quote 
information  to  vendors  such  as 
Bloomberg,  Reuters,  Bridge.  Moneyline 
Telerate.  and  CQG.  GovPX."^  for 
example,  is  a  consortium  of  leading 
government  securities  dealers  and 
subscribers  that  provides  market  data 
from  leading  government  securities 
dealers  and  interdealer  brokers  to 
market  data  vendors  and  subscribers. 
TradeWeb,  another  example,  is  a 
consortium  of  18  primarv'  dealers  that, 
in  addition  to  providing  a  trading 
platform,  also  provides  market  data 
direct  to  subscribers  or  to  other  market 
data  vendors.'^ 

Real-time  price  quotes  for  corporate  '** 
and  non-corporate  debt  securities  are 
available  to  institutional  investors  via 
proprietary  systems  such  as  Bloomberg, 
Reuters  and  Dow  Jones  Telerate. 
Additional  analytical  data  and  pricing 
information  may  also  be  obtained 
through  vendors  such  as  Bridge 
Information  Systems.  MuUer  Data, 
Capital  Management  Sciences. 
Interactive  Data  Corporation  and  Barra. 

Retail  investors  do  have  access  to  free 
intra-day  bellwether  quotes.'''  The  Bond 
Market  Association  provides  links  to 
price  and  other  bond  information 
sources  on  its  investor  Web  site  at  http:/ 
/w'w'Vi'. investinginbonds.com.  In 
addition,  transaction  prices  and  volume 
data  for  the  most  actively-traded  bonds 
on  the  exchanges  are  published  daily  in 
newspapers  and  on  a  variety  of  financial 
Web  sites. 

Closing  corporate  and  non-corporate 
bond  prices  are  also  available  through 
subscription  services  (e.g..  IDC,  Bridge) 
that  provide  aggregate  pricing 
information  based  on  prices  from 
several  dealers,  as  well  as  subscription 
services  from  broker-dealers  with  a  large 
bond  trading  operation,  such  as  Lehman 
Brothers  and  Goldman,  Sachs  &  Co. 

D.  Redemption  of  iShares 

Creation  Unit  Aggregations  of  each 
Fund  will  be  redeemable  at  the  NAV 
next  determined  after  receipt  of  a 
request  for  redemption.  Creation  Unit 
Aggregations  of  each  Fund  will  be 
redeemed  principally  in-kind,  together 
with  a  balancing  cash  payment 


"'  See  http://www.govpx.com. 

"  See  http://\vww.tradeweb.com. 

"  See  Securities  Exchange  .^ct  Release  No.  43873 
(January  23.  2001).  66  FR  8131  (January  29.  2001) 
(SR-NASD— 65)  for  a  discussion  of  the  Trade 
Reporting  and  Compliance  Engine  ("TRACE") 
which  requires  mandatory  reporting  relating  to 
price  transparency  and  oversight  for  the  corporate 
debt  market. 

'^Corporate  prices  are  available  at  20-minute 
intervals  from  Capital  Management  Services  at 
http://www.bondvu.com/quotinenu.htm. 
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(although,  as  described  below.  Creation 
Unit  Aggregations  may  sometimes  be 
redeemed  for  cash).  The  value  of  each 
Fund's  redemption  payments  on  a 
Creation  Unit  Aggregation  basis  will 
equal  the  NAV  per  the  appropriate 
number  of  iShares  of  such  Fund. 
Owners  of  iShares  may  sell  their  iShares 
in  the  secondary  market,  but  must 
accumulate  enough  iShares  to  constitute 
a  Creation  Unit  Aggregation  in  order  to 
redeem  through  the  Fund.  Redemption 
orders  must  be  piacicd  by  or  through  an 
Authorized  Participant. 

Creation  Unit  Aggregations  of  any 
Fund  generally  will  be  redeemable  on 
any  Business  Day  in  exchange  for  Fund 
Securities  and  the  Cash  Redemption 
Payment  (defined  below)  m  effect  on  the 
date  a  request  for  redemption  is  made. 
The  Advisor  will  publish  dailv  through 
NSCC  the  list  of  securities  that  a  creator 
of  Creation  Unit  Aggregations  must 
deliver  to  the  Fund  (the  "Creation  List") 
and  which  a  redeemer  will  receive  from 
the  Fund  (the  "Redemption  List").  The 
Creation  List  is  identical  to  the  list  of 
the  names  and  the  required  numbers  of 
.shares  of  each  Deposit  Securitv 
included  in  the  current  Portfolio 
Deposit. 

In  addition,  just  as  tbe  purchaser  of 
Creation  Unit  Aggregations  delivers.the 
Balancing  Amount  to  the  Fund,  the 
Trust  will  also  deliver  to  the  redeeming 
Beneficial  Owner  in  cash  the  "Cash 
Redemption  Payment,"  The  Cash 
Redemption  Payment  on  any  given 
Business  Day  will  be  an  amount 
calculated  in  the  same  manner  as  that 
for  the  Balancing  Amount,  although  the 
actual  amounts  may  differ  in  the  Fund 
Securities  received  upon  redemption  are 
not  identical  to  the  Deposit  Securities 
applicable  for  creations  on  the  same 
day.  To  the  extent  that  the  Fund 
Securities  have  a  value  greater  than  the 
NAV  of  iShares  being  redeemed,  a  cash 
payment  equal  to  the  differential  is 
required  to  be  paid  by  the  redeeming 
Beneficial  Owner  to  the  Fund.  The  Trust 
may  also  make  redemptions  in  cash  in 
lieu  of  transferring  one  (jr  more  Fund 
Securities  to  a  redeemer  if  the  Trust 
determines,  in  its  discretion,  that  such 
method  is  warranted  due  to  unusual 
circumstances.  .\n  unusual 
circumstance  could  arise,  for  example, 
when  a  redeeming  entity  is  restrained 
by  regulation  or  policy  from  transacting 
in  certain  Fund  Securities,  such  as  the 
presence  of  such  Fund  Securities,  on  a 
redeeming  investment  banking  firm's 
restricted  list. 

E.  Clearance  and  Settlement 

The  Deposit  Securities  and  Fund 
Securities  of  each  Fund  will  settle  via 
free  delivery  through  the  Federal 


Reserve  System  for  U.S.  government 
securities  and  the  DTC  for  corporate 
securities  and  non-corporate  (other  than 
U.S.  government  securities).  The  iShares 
will  settle  through  the  DTC.  The 
Custodian  will  monitor  the  movement 
of  the  Deposit  Securities  and  will 
instruct  the  movement  of  the  iShares 
only  upon  validation  that  the  Deposit 
Securities  have  settled  correctly  or  that 
required  collateral  is  in  place. 

As  with  the  settlement  of  domestic 
ETF  transactions  outside  of  the  NSCC 
Continuous  Net  Settlement  System  (tbe 
"CNS  System"),  (i)  iShares  of  the  Funds 
and  corporate  and  non-corporate 
securities  (other  than  U.S.  government 
securities)  will  clear  and  settle  through 
DTC.  and  (ii)  U.S.  goverimient  securities 
and  cash  will  clear  and  settle  through 
the  Federal  Reserve  system.  More 
specifically,  creation  transactions  will 
settle  as  follows.  On  settlement  date  (T 
+  3),  an  Authorized  Participant  will 
transfer  Deposit  Securities  that  are 
corporate  and  non-corporate  bonds 
(other  than  U.S.  govenmient  securities) 
through  DTC  to  a  DTC  account 
maintained  by  the  Funds'  Custodian, 
and  Deposit  Securities  that  are  U.S. 
government  securities,  together  with 
any  Balancing  Amount,  to  the  Custodian 
through  the  Federal  Reserve  system. 
Once  the  Custodian  has  verified  the 
receipt  of  all  the  Deposit  Securities  (or 
in  the  case  of  failed  delivery  of  one  or 
more  bonds,  collateral  in  the  amount  of 
105%  or  more  of  the  missing  Deposit 
Securities)  and  the  receipt  of  any 
Balancing  Amount,  the  Custodian  will 
notify  the  Distributor  and  the  Advisor. 
The  Fund  will  issue  Creation  Unit 
Aggregations  of  iShares  and  the 
Custodian  will  deliver  the  iShares  to  the 
Authorized  Participant  through  DTC. 
DTC  will  then  credit  the  Authorized 
Participant's  DTC  account.  The 
clearance  and  settlement  of  redemption 
transactions  essentially  reverses  the 
process  described  above  After  the  Trust 
has  received  a  redemption  request  in 
proper  form  and  the  Authorized 
Participant  transfers  Creation  Unit 
Aggregations  of  iShares  to  the  Funds' 
Custodian  through  DTC,  the  Trust  will 
cause  the  Custodian  to  initiate 
procedures  to  transfer  the  requisite 
Fund  Securities  and  any  Cash 
Redemption  Payment.  On  T  -t-  3, 
assuming  the  Custodian  has  verified 
receipt  of  the  Creation  Unit 
Aggregations,  the  Custodian  will 
transfer  Fund  Securities  that  are 
corporate  and  non-corporate  bonds  to 
the  Authorized  Participant  through  DTC 
and  Fund  Securities  that  are  U.S. 
government  securities,  together  with 


any  Cash  Redemption  Payment,  through 
the  Federal  Reserve  system. 

iShares  of  the  Funds  will  be  debited 
or  credited  by  the  Custodian  directly  to 
the  DTC  accounts  of  the  Authorized 
Participants.  With  respect  to  domestic 
equity-based  ETFs  using  the  CNS 
System,  Creation  Unit  Aggregations  of 
iShares  are  deposited  or  charged  to  the 
Authorized  Participants'  DTC  accounts 
through  the  CNS  System.  Since 
creation/redemption  transactions  for 
iShares  of  the  Funds  will  not  clear  and 
settle  through  the  CNS  System,  the 
failed  delivery  of  one  or  more  Deposit 
Securities  (on  a  create)  or  one  or  more 
Fund  Securities  (on  a  redemption)  will 
not  be  facilitated  by  the  CNS  System. 
Therefore,  Authorized  Participants  will 
be  required  to  provide  collateral  to 
cover  the  failed  delivery  of  Deposit 
Securities  in  connection  with  an  "in- 
kind"  creation  of  iShares.  In  case  of  a 
failed  deliver}'  of  one  or  more  Deposit 
Securities,  the  Funds  will  hold  the 
collateral  until  the  delivery  of  such 
Deposit  Security  The  Funds  will  be 
protected  from  failure  to  receive  the 
Deposit  Securities  because  the 
Custodian  will  not  effect  the  Fund's  side 
of  the  transaction  (the  issuance  of 
iShares)  until  the  Custodian  has 
received  confirmation  of  receipt  of  the 
Authorized  Participant's  incoming 
Deposit  Securities  (or  collateral  for 
failed  Deposit  Securities)  and  Balancing 
Amount.  In  the  case  of  redemption 
transactions,  the  Funds  will  be 
protected  from  failure  to  receive 
Creation  Unit  Aggregations  of  iShares 
because  the  Custodian  will  not  now 
effect  the  Fund's  side  of  the  transaction 
(the  delivery  of  Fund  Securities  and  the 
Cash  Redemption  Payment)  until  the 
Transfer  Agent  has  received 
confirmation  of  receipt  of  the 
Authorized  Participant's  incoming 
Creation  Unit  Aggregations.  In  order  to 
simplif}'  the  transfer  agency  process  and 
align  the  settlement  of  iShares  of  the 
Funds  with  the  settlement  of  the 
Deposit  Securities  and  Fund  Securities, 
Applicants  plan  to  settle  transactions  in 
U.S.  government  securities,  corporate 
bonds,  non-corporate  bonds  (other  than 
U.S.  government  securities)  and  iShares 
on  the  same  T  -t-  3  settlement  cycle.  The 
issuer  does  not  believe  that  the  clearing 
and  settlement  process  will  affect  the 
arbitrage  of  iShares  of  the  Funds. 

F.  Dividends  and  Distributions 

Dividends  from  net  investment 
income  will  be  declared  and  paid  to 
Beneficial  Owners  of  record  at  least 
annually  by  each  Fund.  Certain  of  the 
Funds  may  pay  dividends,  if  any,  on  a 
quarterly  or  more  frequent  basis. 
Distributions  of  realized  securities 
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gains,  if  any.  generally  will  be  declared 
and  paid  once  a  year,  but  each  Fund 
mav  make  distributions  on  a  more 
frequent  basis  to  comply  with  the 
distribution  requirements  of  the  Internal 
Revenue  Code  and  consistent  with  the 
1940  Act. 

Dividends  and  other  distributions  on 
iShares  of  each  Fund  will  be  distributed 
on  a  pro  rata  basis  to  Beneficial  Owners 
of  such  iShares  Dividend  payments  vvi!" 
be  made  through  the  Depository  and  the 
DTC  Participants  to  Beneficial  Owners 
then  of  record  with  amount  received 
from  each  Fund. 

The  Trust  will  not  make  the  DTC 
book-entry  Dividend  Reinvestment 
Service  (the  "Service")  available  for  use 
bv  Beneficial  Owners  for  reinvestment 
of  their  cash  proceeds,  but  certain 
individual  brokers  may  make  the 
Service  available  to  their  clients.  The 
SAI  will  inform  investors  of  this  fact 
and  direct  interested  investors  to 
contact  such  investors  broker  to 
ascertain  the  availability  and  a 
description  of  the  Service  through  such 
broker.  The  SAI  will  also  caution 
interested  Beneficial  Owners  that  they 
should  note  that  each  broker  may 
require  investors  to  adhere  to  specific 
procedures  and  timetables  in  order  to 
participate  in  the  Service  and  such 
investors  should  ascertain  from  their 
broker  such  necessary  details.  iShares 
acquired  pursuant  to  the  Service  will  be 
held  by  the  Beneficial  Owners  in  the 
same  manner,  and  subject  to  the  same 
terms  and  conditions,  as  for  original 
ownership  of  iShares. 

G.  Other  Issues 

1   Criteria  for  Initial  and  Continued 
Listing 

iShares  are  subject  to  the  criteria  for 

initial  and  continued  listing  of  ICUs  in 
PCXE  Rule  ,5.2(j)(3)  and  PCXE  Rule 
5.5(g)(2).  respectively.  It  is  anticipated 
that  a  minimum  of  one  Creation  Unit 
(100,000  iShares)  will  be  required  to  be 
outstanding  at  the  start  of  trading.  This 
minimum  number  of  iShares  required  to 
he  outstanding  at  the  start  of  trading 
will  be  comparable  to  requirements  that 
have  been  applied  to  previously  traded 
series  of  ICUs. 

The  E.xchange  believes  that  the 
proposed  minimum  number  of  iShares 
outsianding  at  the  start  of  trading  is 
sufficient  to  provide  market  liquidity 
and  to  further  the  Trust's  objective  to 
seek  to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  the  Index. 

2.  Original  and  Annual  Listing  Fees 

Because  the  ETFs  will  be  traded  on  a 
UT?  basis,  the  Exchange  does  not 


presently  assess  original  or  annual 
listing  fees  that  are  applicable  to  the 
fixed  income  ETF  rule  fding.  However, 
once  the  fixed  income  ETFs  are  listed, 
the  Exchange  will  submit  a  rule  filing  to 
reflect  the  original  and  annual  listing 
fees. 

3.  Stop  and  Stop  Limit  Orders 

Notwithstanding  that  the  value  of  the 
ETF  is  derivatively  priced  based  upon 
another  security  or  index  of  securities, 
a  Stop  Order  or  Limit  Order  to  buy  or 
sale  an  ETF  will  be  handled  as  provided 
in  PCXE  Rule  7.31(1)  ^o  and  PCXE  Rule 
7.31(n).^i 

4.  Specialist  Trading  of  ETFs 

ArcaEx  does  not  currently  offer 
trading  by  specialists.  However,  ArcaEx 
does  allow  trading  by  Market  Makers 
("MMs")  or  Market  Maker  Authorized 
Traders  ("MMATs").22  Nothing  in  the 
PCXE  Rules  should  be  construed  to 
restrict  a  MM  or  MMAT  in  a  security 
issued  by  an  investment  company  from 
purchasing  and  redeeming  the  listed 
security,  or  securities  that  can  be 
subdivided  or  converted  into  the  listed 
security,  from  the  issuer  as  appropriate 
to  facilitate  the  maintenance  of  a  fair 
and  orderly  market. 

5.  Prospectus  Delivery/Disclosures 

The  Exchange  represents  that  in  an 
Information  Circular  to  ETP  Holders,- ' 
it  will  inform  ETP  Holders,  prior  to 
commencement  of  trading,  of  the 
prospectus  or  product  description 
delivery  requirements  applicable  to 
iShares.  The  Commission  granted  the 
Applicants'  request  for  em  exemptive 
order  granting  relief  from  a  certain 
prospectus  delivery  requirement  under 
Section  24(d)  of  the  1940  Act-^-*  Any 
product  description  used  in  reliance  of 
a  Section  24(d)  exemptive  order  will 


2° On  the  ArcaEx,  a  stop  order  to  buy  (sell) 
becomes  a  market  order  when  a  transaction  in  the 
security  occurs  on  the  Exchange  or  on  another 
national  securities  exchange  or  association  at  or 
above  (below)  the  stop  price.  Stop  Order  shall  not 
have  standing  in  any  Order  Process  in  the  Area 
Book  and  shall  not  be  displayed. 

-'•On  the  ArcaEx.  a  stop  limit  order  to  buy  (sell) 
becomes  a  Iknit  order  when  a  transaction  in  the 
security  occurs  on  the  Exchange  or  on  another 
national  securities  exchange  or  association  at  or 
above  (below)  the  stop  price. 

"  See  PCXE  Rule  l.l(u)  and  PCXE  Rule  7.31(v) 
for  the  definition  of  "Market  Maker"  and  "Market 
Maker  Authorized  Trader."  respectively. 

•^'  An  ETP  Holder  is  a  sole  proprietorship, 
partnership,  corporation,  limited  liability  company 
or  other  organization  in  good  standing  that  has  been 
issued  an  ETP  for  effecting  approved  securities 
transactions  on  the  ArcaEx.  Aii  ETP  Holder  must  be 
a  registered  broker  or  dealer  pursuant  to  Section  15 
of  the  Exchange  Act.  See  PCXE  Rule  l.l(n)  and 
PCXE  Rule  1.  Km). 

-■•  See  Investment  Company  Act  Release  No. 
25623  (Juna25.  2002). 


comply  with  all  representations  made 
therein  and  all  conditions  thereto.  The 
Information  Circular  will  also  remind 
ETP  Holders  of  their  obligations  to 
provide  all  purchasers  of  a  series  of 
Units  a  written  description  of  the  term 
and  characteristics  of  those  securities  at 
the  time  of  the  confirmation  of  the  first 
transaction  in  such  a  series. 
Additionally,  ETP  Holders  will  include 
such  written  description  with  any  sales 
material  relating  to  a  series  of  Units  that 
is  provided  to  the  customers  or  public. 

6.  Trading  Halts 

Any  decision  to  halt  trading  of  fixed 
income  ETFs  will  be  conducted  in 
accordance  with  PCXE  Rule  7.12,  if 
circuit  breaker  parameters  have  been 
reached. 

7.  Suitability 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  issue  an 
Information  Circular  informing  ETP 
Holders  of  the  characteristics  of  the 
fixed  income  ETFs  and  of  the  applicable 
PCXE  rules,  as  well  as  the  requirement 
of  PCXE  Rule  9.2(a)  ("Diligence  as  to 
Accounts.").  Rule  9.2(a)  generally 
requires  members  to  use  due  diligence 
to  learn  the  essential  facts  relative  to 
every  customer. 

8.  Purchases  and  Redemptions  in 
Creation  Unit  Size 

The  Exchange  represents  that  in  the 
Information  Circular  referenced  above, 
ETP  Holders  will  be  informed  that 
procedures  for  purchases  and 
redemption:,  of  iShares  in  Creation  Unit 
Size  are  described  in  the  Fund 
prospectus  and  SAi.  and  that  iShares  are 
not  individually  redeemable,  but  may 
redeemed  only  in  Creation  Unit  Size 
aggregations  or  multiples  thereof. 

9.  Surveillance 

The  Exchange  will  implement  written 
surveillance  procedures  for  the  ETFs 
that  it  trades.  The  Exchange  intends  to 
use  its  existing  surveillance  technology 
and  procedures  applicable  to  other  ICUs 
currently  trading  on  the  Exchange. -^ 
The  Exchange  believes  that  these 
surveillance  efforts  will  effectively 
monitor  the  trading  of  the  Funds  so  as 
to  ensure  full  compliance  with 
Exchange  rules  and  the  federal 
securities  laws. 

The  Exchange  also  recognizes  that 
certain  concerns  are  raised  when  a 
broker-dealer,  such  as  Lehman  or 
Goldman,  is  involved  in  the 
development  and  maintenance  of  a 
stock  or  bond  index  upon  which  an  ETF 


'  PCXE  currently  trades  a  variety  of  ETFs. 
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is  based. ^'^  The  Exchange  notes  that  the 
Commission  previously  made  a  finding 
that  Lehman  and  Goldman  sach  have 
sufficient  policies  and  procedures  in 
place  to  prevent  the  misuse  of  material 
non-public  information.-"  The  Exchange 
believes  that  these  provisions  should 
help  to  address  concerns  raised  by 
Goldman  and  Lehman's  involvement  in 
the  management  of  the  indices. 

10.  Hours  of  Trading/Minimum  Price 
Variation 

The  Funds  will  be  eligible  to  trade  on 
the  Exchange  during  each  of  the  three 
trading  sessions  available  each  day  the 
Exchange  is  open  for  business. -^^  The 
minimum  price  variation  for  quoting 
w^illbeS.Ol.-' 

Statuton,'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Exchange  Act. '"  in 
general,  and  furthers  the  objectives  of 
Section  6(b){5)."  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  anv  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 

received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  tile  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549-0609.  Copies  of 


the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  emd  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-41  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication]. 

IV.  Commissions  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Comniission 
finds  that  implementation  of  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
Section  6  of  the  Exchange  Act,-^^  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange. '  *  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6fb)(5)  of  the 
Exchange  Act.^"*  The  Commission 
believes  that  the  Exchange's  proposal  to 
list  and  trade  fixed  income  ETFs 
(including  the  trading  thereof  on  a  UTP 
basis)35  will  provide  investors  with  a 
convenient  way  of  participating  in  the 
U.S.  government,  corporate  and  non- 
corporate (other  than  U.S.  government) 
fixed  income  markets.  The  Exchange's 
proposal  should  help  to  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell 
securities  at  negotiated  prices 
throughout  the  business  day  that 
replicate  the  performance  of  several 
portfolios  of  stocks.  The  Commission 
believes  that  the  availability  of  the 
Funds  will  provide  an  instrument  for 
investors  to  achieve  desired  investment 
results  that  correspond  generally  to  the 
price  and  yield  performance  of  the 


■ "  PCX  changed  this  sentence  from  the  original 
filing  to  refer  to  a  stock  or  bond  index.  Telephone 
call  between  Tania  ).  Cho,  Staff  Attorney,  PCX,  and 
Jennifer  Lewis,  Special  Counsel.  Division  of  Market 
Regulation.  Commission,  on  October  16.  2003. 

'-'  See  Amex  Approval  Order,  supra  note  6. 

^'  See  supra,  note  8. 

2'>See  Commentary  03  to  PCXE  Rule  7.6(a). 

'0  15  use.  78f(b). 

3'  15  use  78f(bK5). 


underlying  U.S.  Treasury.  Government/ 
Credit,  or  Corporate  Bond  Index.  The 
investment  objective  of  each  Fund  will 
be  to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  the  underlying 
index  based  on  fixed  income  securities. 
Accordingly,  the  Commission  finds  that 
the  Exchange's  proposal  will  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.^^ 

iShares  Trust  and  iShares,  Inc.  are 
each  registered  in  the  1940  Act  as  an 
open-ended  management  investment 
company  with  multiple  series.  iShares 
Trust  has  created  (or  identified  for 
creation)  over  50  separate  series,  while 
iShares,  Inc.  has  created  (or  identified 
for  creation)  over  20  separate  series.  All 
of  these  series  operate  (or  will  operate) 
as  ETFs  pursuant  to  six  prior  exemptive 
orders  from  the  1940  Act.  and  each  of 
the  ETFs  seeks  to  match  the  return  of  an 
equity  securities  index.  Additionally. 
the  Commission  has  granted  the  Funds 
appropriate  relief  under  various  sections 
of  the  1940  Act,  including  sections  6(c) 
and  17(b),  so  that  each  Fund  may 
register  under  the  1940  Act  as  an  open- 
end  fund  and  issue  shares  that  are 
redeemable  in  Creation  Units,  shares  of 
Funds  may  trade  in  the  secondary 
market  at  negotiated  prices,  and  certain 
persons  affiliated  with  a  Fund  by  reason 
of  owning  5%  or  more,  and  in  some 
cases  more  than  25%,  of  its  outstanding 
securities  may  do  in-kind  purchases  and 
redemptions  of  Creation  Units.  ^^ 

Barclays  is  registered  as  an 
investment  adviser  under  the  1940  Act 
and  serv-es  as  the  investment  adviser  to 
the  series  of  iShares  Trust  and  iShares. 
Inc.  The  Distributor  acts  as  the  principal 
underwriter  and  distributor  for  iShares 
Trust  and  iShares,  Inc. 

iShares  Trust  created  seven  new 
series  each  of  which  operates  as  an  ETF 
seeking  to  match  the  performance  of  a 
fixed  income  securities  index.  Four  of 
the  seven  indices  are  the  following: 


-■MS  U.S.C.  78f. 

J '  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

*••  15  use.  78f[b)(5). 

^^The  Commission  notes  that,  pursuant  to  Rule 
12f-5  under  the  Exchange  Act,  prior  to  trading  a 
particular  class  or  type  of  security  pursuant  to  UTP, 
PCX  must  have  listing  standards  comparable  to 
those  of  the  primary  market  on  which  the  security 
is  listed.  17  CFR  Z40.12f-5.  The  Commission  finds 
that  adequate  rules  and  procedures  exist  to  govern 
the  trading  of  the  Funds  on  PCX.  pursuant  to  UTP. 


"■Pursuant  to  Section  6(b)(5)  of  the  Exchange  Act. 
the  Commission  must  predicate  approval  of 
excfiange  trading  for  new  products  upon  a  finding 
that  the  introduction  of  the  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  writh 
respect  to  a  product  that  served  no  investment, 
hedging  or  other  economic  functions,  because  any 
benefits  that  might  be  derived  by  market 
participants  would  likely  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns. 

3'  Investment  Company  Act  Release  No.  25622 
(June  25,  2002). 
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•  Lehman  Brothers  1-3  Year  U.S. 
Treasury  Index  (containing  U.S. 
Treasury  securities  with  remaining 
maturities  of  between  1  and  3  years): 

•  Lehman  Brothers  7-10  Year  U.S. 
Treasury  Index  (containing  U.S. 
Treasury  securities  with  remaining 
maturities  of  between  7  and  10  years): 

•  Lehman  20+  Year  U.S.  Treasiu^,' 
Index  (containing  U.S.  Treasury' 
securities  with  remaining  maturities  of 
more  than  20  years):  and 

•  Goldman  Sachs  InvesTop  Index 
(containing  the  100  most  liquid  and 
representative  bonds  in  the  U.S. 
investment  grade  corporate  market  with 
remaining  maturities  of  at  least  3  years). 

The  Cnninussinn  noted  in  the  Amex 
Approval  Order  that  this  w^as  the  first 
ETF  based  on  an  underlying  index  of 
fixed  income  securities  ("Fixed  Income 
ETFs").  The  Funds  will  operate  in 
■substantially  the  same  manner  as  Equity 
ETFs.  Like  many  other  ETFs,  each  Fund 
will  use  a  representative  sampling 
strategy  to  track  its  index.  With  a 
sampling  strategy,  a  Fund  will  seek  to 
match  the  return  of  its  index  by  holding 
some,  but  not  all.  of  the  fixed  income 
securities  contained  in  its  underlying 
index  In  ccmstructing  the  portfolio  for 
a  Fund,  Barc:lays  will  select  a  sample  of 
bunds  that  will  correlate  to  the  duration, 
sector,  credit  rating,  coupon,  and 
embedded  option  characteristics  of  the 
underlying  index  as  a  whole.  Barclays 
may  also  exclude  less  liquid  bonds  in 
order  to  create  a  more  tradable  portfolio 
to  enhance  arbitrage  efficiency.  As  with 
its  Equity  ETFs,  Barclays  represents  that 
the  Funds  will  have  a  tracking  error 
relative  to  the  performance  of  their 
respecti\e  underlying  indices  of  no 
more  than  5%. 

Shares  i  if  the  Funds  will  be  issued 
and  redeemed  in  Creation  Units  priced 
at  NAV  in  exchange  for  Portfolio 
Deposits  and  Redemption  Baskets 
consisting  of  Bonds  selected  and 
announced  by  Barclays  at  the  beginning 
of  each  business  day. 

The  Commission  finds  that  the  Funds 
will  provide  benefits  to  investors  in 
allowing  investors  to  trade  baskets  of 
bonds  in  a  single  transaction  at  a  cost 
comparable  to  that  of  trading  existing 
equity  securities  and  will  allow 
investors  to  trade  baskets  of  bonds 
throughout  the  dav  and  thereby  permit 
them  to  take  advantage  of  (or  protect 
themselves  against)  intra-day  market 
movements.  The  Funds  may  make  it 
easier  for  individual  investors  to 
diversify  their  portfolios  across  a 
broader  range  of  assets  and  will  provide 
institutional  and  other  large  investors 
with  an  alternative  to  futures  for  various 
hedging  and  other  investment  strategies 
that  involve  fixed  income  securities. 


Finally,  the  Funds  will  provide 
investors  with  a  fund  product  that 
discloses  its  portfolio  on  a  daily  basis 
rather  than  semi-annually. 

While  the  Funds  will  be  operated  in 
a  manner  that  closely  parallels  the 
manner  in  which  Equity  ETFs  are 
operated,  one  key  potential  difference 
may  be  the  efficiency  of  the  arbitrage 
process.  The  arbitrage  mechanism  for 
Equity  ETFs  generally  has  caused  the 
market  price  of  ETF  shares  to  track 
closely  the  NAV  of  the  ETF  shares.  With 
respect  to  liquidity  of  the  debt  securities 
likely  to  be  in  the  ETF  portfolios,  to  the 
extent  these  debt  securities  could  not  be 
readily  purchased  and  sold,  the 
arbitrage  process  would  be  less  efficient. 
However,  the  Commission  notes  that  the 
Funds  will  invest  in  some  of  the  most 
liquid  debt  securities.including  U.S. 
Government  securities  and  investment 
grade  corporate  and  non-corporate 
bonds.'"  In  addition,  Barclays  will 
employ  a  sampling  method  of  portfolio 
management  that  would  allow  the 
Funds  to  exclude  any  bonds  contained 
in  an  underlying  index  that  may  not 
have  sufficient  liquidity  for  easy 
trading.  As  a  result,  the  Commission 
believes  that  the  Funds  have  addressed 
the  liquidity  issues  that  might  hamper 
arbitrage. 

In  addition,  differences  in  the  degree 
of  price  transparency  in  the  debt  and 
equity  markets  could  lead  to  larger 
discounts  and  premiums  for  the  Funds 
than  have  been  experienced  by  Equity 
ETFs.  Specifically,  because  the  pricing 
of  debt  securities  can  be  less  transparent 
than  the  pricing  of  equity  securities, 
arbitrageurs  might  account  for  pricing 
uncertainty  by  waiting  for  greater 
premiums  or  discounts  to  develop  in  the 
market  price  of  the  ETF  shares  before 
engaging  in  arbitrage  transactions. 

The  Commission  finds  that  because  of 
the  nature  of  the  particular  debt 
securities  to  be  included  in  the 
portfolios  of  the  Funds  (i.e.,  U.S. 
Government  securities  and  investment 
grade  corporate  and  non-corporate 
bonds),  the  pricing  information  should 
be  available.  The  Exchange  has 


^*The  GolAman  Sachs  InvesTop  Index  may 
include  investment  grade  corporate  and  non- 
corporate bonds  issued  by  non-U. S.  issuers 
(sovereign,  sOpra-national,  foreign  agency,  and 
foreign  local  government).  In  Barclays'  1940  Act 
Application,  it  stated  that  these  bonds  will  be  dollar 
denominated,  registered  for  sale  in  the  U.S.,  and 
traded  on  U.S.  markets  at  negotiated  and  readily 
available  prices.  Barclays  does  not  believe  that 
these  bonds  present  any  unique  pricing  or  liquidity 
issues  and  does  not  expect  the  bonds  to  negatively 
affect  arbitrage  efficiency.  The  Commission  notes 
that  if  any  of  these  major  characteristics  of  these 
fixed  income  indices  (e.g..  investment  grade,  face 
amount  issued,  maturity  classification)  were  to 
materially  change,  the  Commission  would  expect 
PCX  to  amend  these  listing  standards  accordingly. 


indicated  that  real-time  price  quotes  for 
corporate  and  non-corporate  debt 
securities  are  available  to  institutional 
investors  via  proprietary  systems  such 
as  Bloomberg.  Reuters  and  Dow  Jones 
Tolerate.  Additional  analytical  data  and 
pricing  information  may  also  be 
obtained  through  vendors  such  as 
Bridge  Information  Systems,  MuUer 
Data,  Capital  Management  Sciences, 
Interacti\e  Data  Corporation  and  Barra. 

The  Exchange  has  also  represented 
that  retail  investors  would  have  access 
to  free  intra-day  bellwether  quotes.  ''^ 
For  instance,  the  Bond  Market 
Association  provides  links  to  price  and 
other  bond  information  sources  on  its 
investor  Web  site  at  http:// 
w'W'w.investinginbonds.corn.  In  addition, 
transaction  prices  and  volume  data  for 
the  most  actively  traded  bonds  on  the 
exchanges  are  published  daily  in 
newspapers  and  on  a  variety  of  financial 
Web  sites.  Closing  corporate  and  non- 
corporate bond  prices  are  also  available 
through  subscription  services  [e.g.,  IDC, 
Bridge)  that  provide  aggregate  pricing 
information  based  on  prices  from 
several  dealers,  as  well  as  subscription 
services  from  broker-dealers  with  a  large 
bond  trading  operation,  such  as  Lehman 
Brothers  and  Goldman  Sachs  &  Co. 

The  Commission  also  believes  that 
pricing  information  for  the  Treasury 
securities  should  also  be  available. 
Quote  and  trade  information  regarding 
Treasury  securities  is  widely  available 
to  market  participants  from  a  variety  of 
sources.  The  electronic  trade  and  quote 
systems  of  the  dealers  and  mterdealer 
brokers  are  one  such  source.  Groups  of 
dealers  and  interdealer  brokers  also 
furnish  trade  and  quote  information  to 
vendors  such  as  Bloomberg,  Reuters, 
Bridge,  Moneyline  Telerate,  and  CQG. 

PCX  represents  that  every  15  seconds 
a  price  calculated  by  Bloomberg 
reflecting  the  current  value  of  the 
Portfolio  Deposit  on  a  per  ETF  share 
basis  for  the  Funds  will  be 
disseminated.  To  calculate  this  intra- 
day  value,  Bloomberg  intends  to  use 
Bloomberg  Generic  Prices,  which  are 
current  prices  for  individual  bonds  as 
determined  by  Bloomberg  using  an 
automated  pricing  program  that 
analyzed  multiple  bond  prices 
contributed  by  third-part  price 
contributors  such  as  broker-dealers."*" 


^^ Corporate  prices  are  available  at  20-minute 
intervals  from  Capital  Management  Services  at 
http:/ /www. bond\-u. com/ quntmenu.htm-  TRACE 
also  disseminates  last  sale  mformation  on  certain 
investment  grade  bonds.  See  http:// 
www.nasdbondinfo.com- 

"""The  Lehman  Indices  and  the  Goldman  Sachs 
Index  will  not  be  calculated  or  disseminated  intra- 
day.  The  value  and  return  of  each  Lehman  Index 
is  updated  on  a  daily  basis  by  Lehman  Brothers 
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Accordingly.  PCX  believes  that  the 
pricing  of  the  bonds  included  in  the 
Portfolio  Deposit  (and  in  the 
Redemption  Basket)  will  be  transparent 
to  anyone  with  access  to  Bloomberg 
systems.  Because  the  arbitrageurs  of  ETF 
shares  are  generally  large  institutional 
investors,  including  broker-dealers,  the 
Commission  believes  that  these 
investors  likely  will  have  access  to 
Bloomberg  systems,  as  well  as  other 
bond  pricing  information  sources  that 
should  permit  efficient  arbitrage  to 
occur.  While  the  Commission  believes 
that  differences  in  the  liquidity  and 
pricing  transparency  of  the  underlying 
fixed  income  markets,  as  compared  to 
the  equity  markets,  may  result  in  the 
Funds  trading  at  slightly  higher 
discounts  and  premiums,  the 
Commission  does  not  believe  that  this 
effect  is  likely  to  be  so  substantial  as  to 
undermine  the  benefits  that  Funds  will 
provide  to  the  markets  and  to  investors. 
The  Corumission  expects  the  Exchange 
to  review  the  discounts  or  premiums  for 
these  products  and  to  respond 
appropriately  if  there  is  in  fact  a 
significant  pricing  disparity. 

The  Commission  has  also  granted  the 
issuer.  Barclays,  exemptive  relief  from 
Section  24(d)  of  the  1940  Act  so  that 
dealers  may  effect  secondary  market 
transaction  in  Barclays  ETF  shares 
without  delivery  a  prospectus  to  the 
purchaser.  Instead,  under  the  exemption 
and  under  PCX's  listing  standards,  sales 
in  the  secondary-  market  must  be 
accompanied  by  a  "product 
description,"'  describing  the  ETF  and  its 
shares. ^'  The  Commission  believes  a 
product  description,  which  not  only 
highlights  the  basic  characteristics  of 
the  product  and  the  manner  in  which 
the  ETF  shares  trade  in  the  secondary 
market,  but  also  highlights  the 
differences  of  the  Funds  from  existing 
equity  ETFs  and  notes  the  unique 
characteristics  and  risks  of  this  product, 
should  provide  market  participants  with 
adequate  notice  of  the  salient  features  of 
the  product. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  ETF  under 
PCXE  Rule  5.2(i)  the  Exchange  issues  a 
circular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  the 


The  value  and  return  of  itie  Goldman  Sachs  Index 
is  updated  on  a  daily  basis  by  Goldman  Sachs 

''^  When  the  Commission  approved  Nasdaq  listing 
standards  for  ETFs.  it  clarified  that  NASD  members 
trading  pquity  ETFs  through  electronic 
communication  networks  ("ECNs")  would  be 
subject  to  .NASD  Rules  4420(i}(2)  and  4420(0(2) 
requiring  the  delivery  of  product  descriptions  in 
cormection  with  sales  of  ETF  shares  See  Securities 
Exchange  .Act  Release  No.  45920  (May  13.  2002),  67 
FR  35605  (May  20,  2002).  The  Commission  expects 
\-ASD  members  to  observe  the  same  standards  for 
the  secondary  market  trading  of  Funds. 


security;  in  this  instance.  Fixed  Income 
ETFs.  In  particular,  the  circular  should 
include,  among  other  things,  a 
discussion  of  the  risks  that  may  be 
associated  with  the  Funds,  in  addition 
to  details  on  the  composition  of  the 
fixed  income  indices  upon  which  they 
are  based  and  how  each  Fund  would 
use  a  representative  sampling  strategy  to 
track  its  index.  The  circular  also  should 
note  Exchange  members' 
responsibilities  under  PCXE  Rule  9.2(a) 
which  generally  requires  that  members 
use  due  diligence  to  learn  the  essential 
facts  relative  to  every  customer.  The 
circular  also  will  address  members' 
prospectus  deliver}'  requirements  as 
well  as  highlight  the  characteristics  of 
purchases  in  Funds,  including  that  they 
only  are  redeemable  in  Creation  Unit 
size  aggregations.  Based  on  these 
factors,  the  Commission  finds  that  the 
proposal  to  trade  the  Funds  is  consistent 
with  Section  6(b)(5)  of  the  Exchange 
Act. "2 

The  Commission  also  notes  that  the 
Exchange's  rules  and  procedures  should 
address  the  special  concerns  attendant 
to  the  trading  of  new  derivative 
products.  In  particular,  by  imposing  the 
Investment  Company  Unit  listing 
standards  in  PCXE  Rules  5.2(j)  and 
5.5(g)(2),  and  addressing  the  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  that  the  Exchange 
has  addressed  adequately  the  potential 
problems  that  could  arise  from  the 
derivative  nature  of  the  Funds. 

In  particular,  the  Commission  finds 
that  adequate  rules  and  procedures  exist 
to  govern  the  trading  of  In\  estment 
Com.pany  Units,  including  Funds. 
Funds  will  be  deemed  equity  securities 
subject  to  PCX  rules  governing  the 
trading  of  equity  securities.  These  rules 
include:  Business  Conduct  and  Equity 
Trading  Rules,  such  as  priority,  parity, 
and  precedence  of  orders,  market 
volatility  related  trading  halt  provisions 
pursuant  to  PCXE  Rule  7.12,  members 
dealing  for  their  own  accounts, 
specialists,  odd-lot  brokers,  and 
registered  traders,  handling  of  orders 
and  reports,  duty  to  report  transactions, 
comparisons  of  transactions,  marking  to 
the  market,  delivery  of  securities, 
dividends  and  interest,  closing  of 
contracts,  and  money  and  security 
loans;''^  and  Conducting  Business  with 
the  Public  Rules,  such  as  conduct  of 
accounts,  margin  rules,  and 
advertising.'*''  PCX  also  will  consider 
halting  trading  in  any  series  of 
Investment  Company  Units  under 


certain  other  circumstances  regarding 
the  presence  of  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market.  The  Commission  believes  that 
the  application  of  these  rules  should 
strengthen  the  integrity  of  the  Funds. 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer,  such  as  Lehman  or 
Goldman,  is  involved  in  the 
development  and  maintenance  of  a 
stock  index  upon  which  an  ETF  is 
based.  Previously,  the  Commission 
noted  the  importance  of  an  exchange 
adopting  adequate  procedures  to 
prevent  the  misuse  of  material  non- 
public information  regarding  changes  to 
component  stocks  in  a  fixed  income 
securities  index.""*  In  the  Amex 
Approval  Order,  the  Commission  noted 
that  Goldman  and  Lehman  each  have 
procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  regarding  changes  to 
component  stocks  to  the  Funds. **6  The 
Commission  believes  that  these 
provisions  should  help  to  address 
concerns  raised  by  Goldman  and 
Lehman's  involvement  in  the 
management  of  the  indices. 

The  Commission  also  believes  that 
PCX  has  appropriate  surveillance 
procedures  in  place  to  detect  and  deter 
potential  manipulation  for  similar 
index-linked  products.  By  applying 
these  procedures  to  the  Funds,  the 
Commission  believes  that  the  potential 
for  manipulation  should  be  minimized, 
while  protecting  investors  and  the 
publ.o  interest. 

I'CX  has  requested  that  the 
.oiimiission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  PCX  has  requested 
accelerated  approval  because  the  1940 
Act  Application  relating  to  the  Funds 
has  been  reviewed  by  the  Division  of 
Investment  Management  and  notice  of 
the  Application  has  been  published  in 
the  Federal  Register."'  The  Application 
disclosed  the  characteristics  and  risks 
associated  with  the  Funds.  No 
comments  were  submitted  and  the 
Commission  granted  the  relief  requested 
in  the  Application.""  The  Funds  will 
trade  on  the  Exchange  in  the  same 


"^ISU.S.C.  78f(b)(0. 
"PCXE  Rules  6.1-7.64. 
«PCXE  Rules  9.1-9.28. 


<^  See  Amex  Approval  Order,  supra  note  6. 

■■^The  Commission  expects  that  the  procedures 
implemented  by  Goldman  and  lyehman  will 
monitor  and  prevent  the  misuse  of  material,  non- 
public information  as  it  relates  to  the  development, 
maintenance  and  calculation  of  the  indices 

*'  Investment  Company  Act  Release  No.  25594 
(May  29,  2002),  67  FR  38681  (June  5.  2002). 

■**  Investment  Company  Act  Release  No.  25622 
(June  25.  2002). 
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manner  as  Investment  Company  Units 
previously  approved  by  the 
Commission.  Fuflhermore,  the 
Commission  notes  that  it  granted 
accelerated  approval  to  the  request  of 
the  Amex.  NYSE,  and  CHX  to  list  and 
trade  fixed  income  ETPs.-*''  Based  on  the 
above,  the  Commission  finds  good  cause 
to  accelerate  approval  of  the  proposed 
rule  change,  as  amended. 

It  Is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act.-'" 
that  the  proposed  nile  change,  as 
amended.  (File  No,  SR-PCX  2003-11)  is 
herebv  approved  on  an  accelerated 
basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Mar);aret  H.  McFarland. 
Deputv  Secretary-. 
IFR  Doc.  03-27094  Filed  10-27-0.3;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48664;  File  No.  SR-PCX- 
2003-53] 

Self-Regulatory  Organizations,  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  and  Amendment 
No.  1  To  Exempt  ETP  Holders  and 
Sponsoring  ETP  Holders  From  the 
Administrative  Late  Charges  Related  to 
Transaction  Fees  by  the  Archipelago 
Exchange 

October  20.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on 
September  24.  2003.  the  Pacific 
Exchange.  Inc.  ("PCX  '  or  "Exchange"), 
through  its  subsidiarv,  PCX  Equities, 
Inc.  ( "PCXE").  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  October  lU.  2003. 
the  Exchange  filed  an  amendment  that 
entirelv  replaced  the  original  rule 
filing.  'The  PCX  has  designated  this 


' '  Spf  supra,  note  5. 

--15  I!  SC.  78s(b)(21 

5"  17CFR200  3-3(a)ll2). 

■15U.S.C.  78s(b)(l|. 

-17CFR  240  19b-4 

■  SVt-  Octnber  9.  2003  letter  from  Tania  J.  Cho, 
ReKuUtor.'  Policv.  PCX.  to  Nancy  ]  Sanow, 
.-S.'isistant  Director.  Division  of  Market  Regulation. 
t^ommission.  and  attarhment  (■Amendment  No. 
1  "I   .\mendment  No   1  replaces  and  supersedes  the 
ongmal  proposed  rule  change  in  its  entirety  For 
purposes  of  calculating  the  60-day  abrogation 


proposal  as  one  establishing  or  changing 
a  due.  fee.  or  other  charge  imposed  by 
the  PCX  under  Section  19(b)(3)(AKii}  of 
the  Act.^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended   from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  PCXE. 
proposes  to  amend  the  Schedule  of  Fees 
and  Charges  ("Schedule")  for  the 
Archipelago  Exchange  ("ArcaEx")  to 
establish  an  exception  to  an 
administrative  late  charge  applicable  to 
ETP  Holders  and  Sponsoring  ETP 
Holders  for  failure  to  pay  applicable 
dues.  fees,  or  charges  that  are  past  due. 
The  text  of  the  proposed  rule  change  is 
available  at  the  PCX  and  at  the 
Commission 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  its  proposal  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory^  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
ArcaEx's  Schedule  to  establish  an 
exception  to  an  administrative  late 
charge  applicable  to  ETP  Holders  and 
Sponsoring  ETP  Holders  who  trade  on 
ArcaEx  for  failure  to  pay  dues,  fees,  or 
charges  that  are  past  due. 

Currently.  ArcaEx"^  assesses  an 
administrative  late  charge  to  ETP 
Holders  and  Sponsoring  ETP  Holders 
that  are  substantially  late  in  making 
payments  to  ArcaEx  of  dues,  fees,  fines 


or  other  charges.^'  The  purpose  of  this 
charge  is  to  recover  ArcaEx's  costs  in 
seeking  to  collect  such  payments  when 
thev  are  past  due  and  to  encourage  ETP 
Holders  and  Sponsoring  ETP  Holders  to 
make  such  payments  in  a  timely 
manner.  ArcaEx  provides  invoices  and 
related  notices  to  ETP  Holders  and 
Sponsoring  ETP  Holders  as  follows:  An 
initial  invoice  is  sent  approximately  five 
days  after  a  given  month  in  which  dues, 
fees  or  other  charges  are  accrued.  If  no 
payment  is  made  on  the  invoice  within 
one  month.  ArcaEx  sends  the  ETP 
Holder  or  Sponsoring  ETP  Holder  a 
"late"  notice  on  the  tenth  day  of  the 
month  following  the  month  in  which 
the  invoice  was  issued.  Thereafter,  if  no 
payment  is  made  by  the  twentieth  of  the 
month  following  issuance.  ArcaEx  sends 
a  second  "late"  notice  with  an 
administrative  late  charge.  The  amount 
of  the  late  charge  is  $250.00  or  1.0 
percent  of  the  invoice  amount 
(whichever  is  greater)  if  the  ETP  Holder 
or  Sponsoring  ETP  Holder  is  late  once 
within  the  previous  twelve  months;  and 
S500.00  or  1.5  percent  of  the  invoice 
amount  (whichever  is  greater)  if  the  ETP 
Holder  or  Sponsoring  ETP  Holder  is  late 
more  than  once  within  the  previous 
twelve  months. 

ArcaEx  is  proposing  to  establish  an 
exception  that  would  eliminate  the 
requirement  to  pay  the  administrative 
late  charges  related  to  transaction  fees. 
The  purpose  of  such  an  exception  is  for 
business  reasons  in  that  x^rcaEx  is 
seeking  to  promote  a  more  competitive 
level  to  its  ETP  Holders  and  Sponsoring 
ETP  Holders  for  conducting  business  on 
ArcaEx.  The  administrative  late  charge 
will  continue  to  be  applied  to  all  other 
dues,  fees  or  charges  that  are  past  due. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act." 
in  general,  and  Section  6(b)(4)  of  the 
Act."  in  particular,  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 


period,  the  Conunission  considers  the  period  to 
have  commenced  on  October  10,  2003,  the  date  the 
PCX  filed  Amendment  No.  1.  See  section  19{b)(3)(C.) 
of  the  Act,  15  U.S.C.  78s(b)(3)(C). 

MSU.S.C.  78s(b)(3)(A)(ii). 

5  With  the  axception  of  regulatory  related  fees  and 
charges,  for  which  the  PCX  administer.  ArcaEx 
administers  the  billing  and  collection  of  all  other 
fees  and  charges. 


'J  See  Securities  E.xchange  .^ct  Release  No.  35757 
(May  24.  1995).  60  FR  28433  (May  31,  1995),  (SR- 
PSE-95-15)  (Notice  of  Filing  and  Immediate 
Effectiveness  of  the  Administrative  'I^ite"  Charges). 
While  this  niU.-  change  in  the  Schedule  has  been 
operative  since  May  13.  1995.  due  to  a  clerical  error 
the  Schedule  was  not  updated  internally  at  that 
time.  Hence,  the  Schedule,  to  date,  has  not  reflected 
the  late  charge.  This  administrative  error  has  been 
corrected  internally  by  the  PCX's  Finance 
Department. 

M5  U.S.C.  78f(b). 

8  15  U.S.C.  78f(b)(4). 
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B.  Self-Regulator,'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulaton'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3KA)(ii)  of  the  Act -^  and 
subparagraph  (f)(2)  of  Rule  19b-4io 
thereunder,  because  it  establishes  or 
changes  a  due.  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  BO  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betueen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-53  and  should  be 
submitted  bv  November  18,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-27096  Filed  10-27-03;  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-48673:  File  No.  SR-Phlx- 
2003-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Temporarily  Waive  Membership 
Transfer  Fees 

October  21.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
2.  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II.  and  III  below,  which  the 
Exchange  has  prepared.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
adopt  the  following  temporary  actions 
respecting  fees  that  would  ordinarily  be 
imposed  on  transfers  of  memberships:  ^ 
(1)  Waive  the  transfer  fee  of  SSOO-*  in 
connection  with  memberships  that  are 
transferred  from  a  member  who  holds 
legal  title  to  more  than  one  regular 


M5  U.S.C  78s(b)(3KA)(ii). 
'0  17CFR  240.19b-^(0{2). 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b^. 

'  This  proposal  does  not  apply  to  memberships  in 
non-participating  status  ("MPS").  Any  transfer  of 
memberships  in  NPS  must  abide  by  the 
requirements  set  forth  in  Phlx  Article  XII,  Section 
12-1.  The  Phlx  notes,  however,  that  memberswho 
change  the  status  of  their  membership  from  NPS  to 
participating  status  before  the  record  date  for  the 
special  meeting  concerning  demutualization 
("Special  Member  Meeting")  can  take  full 
advantage  of  the  waivers  described  herein. 
Telephone  conversation  between  Cynthia  Hoekstra, 
Counsel,  Phlx,  and  Ian  K.  Patel.  Attorney,  Division 
of  Market  Regulation,  Conunission  on  October  20, 
2003. 

<  The  transfer  fee  is  imposed  on  the  transferee  at 
the  time  of  the  transfer  of  legal  or  equitable  title  to 
any  Phlx  regular  membership.  See  Securities 
Exchange  Act  Release  No.  38394  (March  12,  1997), 
62  FR  13204  (March  19,  1997)  (SR-Phlx-97-09). 


membership  ^  to  an  existing  member  or 
new  member;  (2)  waive  the  application 
fee  of  5350^^  in  connection  with  the 
transfer  of  a  membership  from  a  member 
who  holds  legal  title  to  more  than  one 
regular  membership  to  a  new  member; " 
(3)  refund  the  initiation  fee  of  Si, 500 « 
incurred  in  connection  with  the  transfer 
of  a  membership  from  a  member  who 
holds  legal  title  to  more  than  one  regular 
membership  to  a  new  member,  when 
such  transfer  occurred  during  the  time 
period  from  October  1,  2003  until  the 
record  date  for  the  Special  Member 
Meeting;''  and  (4)  waive  the  transfer  fee 
of  S500  in  connection  with  transfers  of 
memberships  back  to  the  prior  legal  title 
holder  (who  held  legal  title  to  more  than 
one  regular  membership  and  transferred 
it  to  an  existing  member  or  new  member 
from  October  1.  2003  to  the  record  date 
for  the  Special  Member  Meeting)  within 
60  days  after  the  record  date.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Phlx  and  at  the  Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ut.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


^  See  Phlx  CerUficate  of  Incorporation.  Article 
Fifth. 

^  In  general,  the  application  fee  is  charged  in 
connection  with  applications  handled  by  the 
Exchange's  Membership  Services  Department 
including  applications  for  Exchange  membership. 
See  Securities  Elxchange  Act  Release  No.  47383 
(February  20.  2003),  68  FR  8956  (February  26,  2003) 
(SR-Phix-2002-79). 

"  The  waivers  for  the  application  fee  and  transfer 
fee  as  described  in  items  one  and  two  would  be  in 
effect  from  October  1 .  2003  until  the  record  date  for 
the  Special  Member  Meeting.  The  record  date  has 
currently  been  set  for  October  21,  2003. 

"  The  initiation  fee  is  imposed  upon  members 
upon  election.  See  Securities  Exchange  Act  Release 
No.  26468  (January  18,  1989),  54  FR  3713  (January 
23,  1989)  (SR-Phlx-88-45).  See  also  Phlx  Article 
XII,  Section  12-8. 

"  The  Exchange  intends  to  refund  these  initiation 
fees  in  the  billing  cycle  following  the  date  of  the 
transfer  of  the  membership. 
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A  Self-Regulaton-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  connection  with  an  upcoming 
Special  Member  Meeting  concernmg 
demutualization,'"  members  holding 
legal  title  to  a  regular  membership  will 
be  allowed  to  vote  respecting  a 
proposed  demutualization  plan. 
Currently,  in  accordance  with  the 
Exchange's  by-laws  and  Delaware 
General  Corporation  Law,  a  member 
holding  a  regular  Phlx  membership  is 
permitted  to  cast  only  one  vote, 
regardless  of  the  number  of 
memberships  to  which  he  or  she  holds 
legal  title."  For  instance,  a  member 
organization  may  hold  title  to  multiple 
memberships  in  the  name  of  a  single 
employee  of  that  member  organization, 
thereby  only  allowing  one  vote  for  the 
memberships  held  in  the  name-of  that 
single  employee;  simply  transferring 
those  memberships  to  different 
employees  would  permit  those 
memberships  to  be  voted.  However, 
there  are  fees — specifically  the 
application,  initiation  and  transfer 
fees — that  may  be  associated  with  the 
transfer  of  memberships. 

The  purpose  of  the  proposed  rule 
change  is  to  allow  members  who  own 
muhiple  memberships  to  transfer  some 
of  their  memberships  to  others  during 
the  time  periods  specified  above,  in 
order  to  maximize  voting  rights,  without 
imposing  a  significant  cost  to  those 
members.  As  a  result,  members  who 
hold  legal  title  to  more  than  one  regular 
membership  during  the  applicable 
period  will  be  able  to  transfer 
memberships  without  incurring 
significant  costs.  The  Exchange  believes 
that  this  will  enable  more  memberships 
to  be  voted  with  respect  to  the 
demutualization  if  the  legal  titleholders 
of  the  memberships  choose  to  do  so. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
Section  6(b)  of  the  Act '-  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 


of  the  Act  '3  in  particular,  in  that  it  is 
•an  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members.  This  proposal 
applies  to  all  members  who  hold  legal 
title  to  more  than  one  regular 
membership.  The  Exchange  believes 
that  this  temporary  fee  waiver  and 
refund  should  maximize  member  voting 
rights  in  connection  with  the 
Exchange's  proposed  plan  to 
demutualize. 

B.  Self-Hegulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piKposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(bK3)(A)(ii)  of  the  Act  i"*  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder, 1^  because  it  establishes  or 
changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  after  the  filing  of  the 
proposed  rule  change,  the  Commission 
mav  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 


In  the  proposed  Demutualization,  the  Phlx  is 
seeking  approval  to  convert  from  a  non-stock 
mutual  corporation  that  is  precluded  from  paying 
dividends,  into  a  for-profit  stock  corporation  that 
mav  pav  dividends  The  transaction,  if  approved, 
would  take  place  in  twr)  stages:  (1)  an  amendment 
to  the  Phlxs  Certificate  of  Incorporation;  and  (2)  a 
merger  bv  the  Phlx  with  and  into  a  subsidiary 
created  for  this  purpose 

■■  •  See  Phlx  Bv-Uw  .Ajticle  XII,  Section  12-l(b). 
except  as  provided  bv  Article  Thirteenth  of  the 
Phlxs  Certificate  of  Incorporation. 

1^  15  U.S.C   78f(b) 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2003-69  and  should  be 
submitted  by  November  18,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-27090  Filed  10-27-03;  8;45  am] 

BILLING  CODE  8010-01-P 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  SLX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  20-27F, 
Certification  and  Operation  of 
Amateur-Built  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 


'J15U.S.C.  78f(b)(4). 

f  15  U.S.a  78s(b)(3)(A)(ii). 

«17CFR240.19b-4(n(2). 


SUMMARY:  This  notice  announces  the 
availability  of  AC  20-27F,  Certification 
and  Operation  of  Amateur-Built 
Aircraft.  AC  20-27F  provides 
information  and  guidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Title  14  Code 
of  Federal  Regulations,  part  21, 
Certification  Procedures  for  Products 
and  Parts,  regarding  Certification  and 
Operation  of  Amateur-Built  Aircraft. 
ADDRESSES:  Copies  of  AC  20-27F  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation. 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center.  3341  Q 
75th  Ave.  Landover.  MD  20785.  This  AC 
can  also  be  obtained  at  no  charge  from 
the  Internet  at  www.ai/Tveb./aa.goi'/ 
Regulatory  and jGuidance  Library/ 
rgWebcomponents.nsf/ 
HomeFrame?OpenFrameSet. 

Issued  in  Washington,  DC,  on  September 
26.  2003. 

Franlc  P.  Paskiewicz, 
Manager.  Production  and  Airworthiness 
Division.  AIB-200. 
[FR  Doc.  03-27176  Filed  10-27-03;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  a  Tiered 
Environmental  Impact  Statement  and 
Conduct  Environmental  Scoping  for 
the  Construction  and  Operation  of 
Inaugural  Airport  Facilities  by  the  State 
of  Illinois  for  the  South  Suburban 
Airport 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  prepare  a 
Tiered  Environmental  Impact  Statement 
and  to  hold  one  (1)  public  scoping 
meeting  and  one  (1)  governmental  and 
agency  scoping  meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  a  tiered 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  to  consider  the 
construction  and  operation  of  Inaugural 
Airport  Facilities  for  the  south 
Suburban  Airport  (SSA).  To  ensure  that 
all  significant  issues  related  to  the 
proposed  project  are  identified,  one  (1) 
public  scoping  meeting  and  one  (1) 
governmental  and  public  agency 
scoping  meeting  will  be  held.  The  scope 
of  the  proposed  action  is  significantlv 
different  from  earlier  scoping  completed 
in  August  2000  that  considered  the 
location  and  acquisition  of  land  bv  the 
state  of  Illinois  for  a  potential  future 
supplemental  air  carrier  airport  to  serve 
the  northeast  Illinois  and  northwest 
Indiana  metropolitan  area.  New  public 
scoping  will  be  held  in  order  that  all 
significant  issues  related  to  the 
proposed  actions  are  identified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  R.  Rewerts,  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  Room  320.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  Mr.  Rewerts  can  be  contacted  at 
(847)  294-7195  (voice),  (847)  294-7046 
(facsimile)  or  by  e-mail  at  7-agI-ssa-eis- 
project@faa.gov.  Comments  on  the 
scope  of  the  EIS  should  be  submitted  to 
the  address  above  and  must  be  received 
no  later  than  Friday.  December  19.  2003 
SUPPLEMENTARY  INFORMATION:  The  ¥ \A 
Will  prepare  a  Tier  2  EIS  for 
development  of  inaugural  airport 
facilities  at  the  SSA  site  located  in  Will 
County,  IL.  An  earlier  Tier  1  EIS 
approved  in  the  FAA  Record  of  Decision 
on  July  12,  2002,  addressed  FAA  site 
approval  for  a  potential  future 
supplemental  air  carrier  airport  to  serve 
the  greater  Chicago  region.  This  second 
tier  (Tier  2  EIS)  will  address  the 
construction  and  operation  of  inaugural 
airport  facilities  for  the  SSA.  All 


reasonable  alternatives  to  the  proposed 
action  will  be  considered  including  the 
No-Action  Alternative. 

Copies  of  a  scoping  document  with 
additional  detail  can  be  obtained  by 
contacting  the  FAA  informational 
contact  person  identified  above.  The 
scoping  documents  can  also  be  accessed 
on  the  Internet  at  http:// 
vx'WVi'. southsuburbanairport.com. 
Federal,  state  and  local  agencies  and 
other  interested  parties  are  invited  to 
make  comments  and  suggestions  to 
ensure  that  the  full  range  of  issues 
related  to  the  proposed  project  are 
addressed  and  all  significant  issues 
identified.  The  FAA  informational 
contact  person  identified  above  must 
receive  these  comments  and  suggestions 
no  later  than  Fridav.  December  19,  2003, 

Public  Scoping  Meetings 

The  FAA  will  hold  one  (1)  public  and 
one  (1)  governmental  agency  scoping 
meeting  to  solicit  input  from  the  public 
and  various  Federal,  state,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  specific  expertise  with  respect 
to  any  environmental  impacts 
associated  with  the  proposed  project. 
The  agency  and  public  scoping  meetings 
will  be  held  on  December  3.  2003,  in 
Engbretson  Hall  at  Governors  State 
I'niversity,  University  Park.  Illinois. 
The  first  meeting  will  be  held  between 
10  a.m.  and  12  p.m.  for  Federal.  State, 
and  local  agencies.  The  second  meeting 
will  be  held  from  4  p.m.  to  8  p.m.  for 
the  public  and  other  interested  parties. 
An  informational  workshop  on  the  SSA 
Tier  2  EIS  will  run  concurrent  with  the 
public;  scoping  meeting.  The  workshop 
will  be  held  at  the  hall  of  governors, 
Governors  State  University,  University 
parkway,  University  Park,  Illinois. 

Dated:  Issued  in  Des  Plaines,  Illinois  on 

October  22,  2003. 

Philip  M.  Smithmeyer. 

Manager.  Chicago  Airports  District  Office. 

FAA,  Great  Lakes  Region. 

[PR  Doc.  03-27178  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  RTCA  Special 
Committee  189/EUROCAE  Working 
Group  53  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements. 

DATES:  The  meeting  will  be  held 
December  8-12,  2003  starting  at  9:30 
am. 

ADDRESSES:  The  meeting  will  be  held  at 
EUROCVE.  17  rue  Hamelin,  75116, 
Paris,  France. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat.  1828  L  Street,  NW, 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339:  fax  (202) 
833-9434:  Web  site  http://wu-w.rtca.org: 
(2)  EUROCAE  contact.  Christian 
Lefebvre:  telephone  33/  1  45  05  72  27; 
e-mail  christian. Iefeb\Te@eurocae.com. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
til  section  10(aj(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
189/EUROCAE  Working  Group  53 
meeting.  The  agenda  will  include: 

•  December  8: 

•  Opening  Plenary  Session  (Welcome 
and  Introductor\-  Remarks,  Review/ 
Approval  of  Meeting  Agenda. 
Review/Approval  of  Meeting 
Minutes) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report 

•  December  9-11: 

•  Sub-group  Meetings 

•  December  12: 

•  Closing  Plenary  Session  (Welcome 
and  Introductorv'  Remarks.  Review/ 
Approval  of  Meeting  Agenda) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenarv' 
agreement;  SC-189/WG-53  co-chair 
progress  report  and  wrap-up 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  October  15, 
2003 

Robert  Zoldos.  < 

FAA  System  Engineer.  RTCA  Advisory 
Committee. 

[PR  Doc.  03-27179  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  135/ 
EUROCAE  Worldng  Group  14: 
Environmental  Conditions  and  Test 
Procedures  for  Airtx>me  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  Special 
Committee  135/EUROCAE  Working 
Group  14  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  135/Eurocae 
Working  Group  14:  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment. 
DATES:  The  meeting  will  be  held 
November  12-14.  2003  starting  at  9  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA  Inc.,  1828  L  Street,  NW.,  Suite 
805.  Washington,  DC  20036, 
FOR  FURTHER  INFORMATION  CONTACT:  { 1 ) 
RTCA  Secretariat,  1828  L  .Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339:  fax  (202) 
833-9434;  Web  .site  http://mv'\\:rtca.org. 
(2)  Jim  Lyle  at  Embry  Riddle;  telephone 
(520)  708-3833;  e-mail  lyaUj<&erau.edu. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisorv  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
135  meeting.  The  agenda  will  include: 

•  November  12-14: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks, 
Recognize  Federal  Representative, 
Approve  Minutes  of  Previous 
Meeting) 

•  Review  Table  of  Changes 

•  Review  Change  Proposals  and 
Drafts  for  Section  16. 

•  Review  Changr'Proposals  and 
Drafts  for  Sections  20  and  21. 

•  Review  Change  Proposals  and 
Drafts  for  all  other  sections. 

•  Review  Schedule  for  DO-160E. 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment. 

•  Closing  Plenar\'  Session  (Debrief  of 
Subgroup  Meetings,  New/ 
Unfinished  Business,  Date  and 
Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 


may  present  a  written  statement  to  the 
committee  at  ciny  time. 

Issued  in  Washington,  DC,  on  October  15, 
2003. 

Robert  Zoldoc>, 

FAA  System  Engineer.  RTCA  Ad\isory 
Committee. 

[FR  Doc.  03-27180  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statement  Number  PS-ACE100- 
2002-007]     I 

Proposed  Policy  for  Pitot  Heat 
Indication  Systems  for  14  CFR,  Part  23, 
23.1326(bK1) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  This  notice  announces  a 
Federal  Aviation  Administration  (FAA) 
proposed  policy  for  Pitot  Heat 
Indication  Systems  for  14  CFR.  Part  23, 
§  23.1326(b)(1)  in  Small  Airplanes.  This 
notice  is  necessary  to  advise  the  public 
of  this  proposed  FAA  policy  and  give  all 
interested  persons  an  opportunity  to 
present  their  views  on  it, 
DATES:  Send  your  comments  by 
November  28,  2003. 
ADDRESSES:  Copies  of  the  proposed 
policy  statement,  PS-ACEl 00-2002- 
007,  may  be  requested  from  the 
following:  Small  Airplane  Directorate, 
Standards  Office  (ACE-110),  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust  Street, 
Room  301,  Kansas  City,  MO  64106.  The 
proposed  policy  statement  is  also 
available  on  the  Internet  at  the  following 
address;  http://www.faa.gov/ 
certification/aircraft/aceProposed.htm. 
Send  all  comments  on  this  proposed 
policy  statement  to  the  individaal 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  B.  Taylor,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Standards  Office,  ACE-111, 
901  Locust  Street,  Room  301,  Kansas 
Citv,  Missouri  64106;  telephone;  (816) 
329-4134;  fax;  816-329-4090;  e-mail; 
leslie.b.  taylor@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  your  comments  on  this 
proposed  policy  statement.  Identify  the 
proposed  Policy  Statement  Number  PS- 
ACEl  00-2002-007  on  your  comments. 


and  if  you  submit  your  comments  in 
writing,  send  two  copies  of  your 
comments  to  the  above  address.  The 
Small  Airplane  Directorate 'Will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 
We  may  change  the  proposal  contained 
in  this  notice  because  of  the  comments 
received. 

Comments  sent  by  fax  or  the  Internet 
must  contain  "Comments  to  proposed 
policy  statement  PS-ACEl 00-2002- 
007"  in  the  subject  line.  You  do  not 
need  to  send  two  copies  if  you  fax  your 
comments  or  send  them  through  the 
Internet.  If  you  send  comments  over  the 
Internet  as  an  attached  electronic  file, 
format  it  in  either  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

State  what  specific  change  you  are 
seeking  to  the  proposed  policy 
memorandum  and  include  justification 
(for  example,  reasons  or  data)  for  each 
request. 

Issued  in  Kansas  City,  Missouri  on  October 
10,  2003. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

|FR  Doc.  03-27177  Filed  10-27-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  New 
Yorl<  County,  NY 

AGENCY:  Federal  Highwav 
Administration  (FHWA).  DOT, 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  Final  Environmental 
Impact  Statement/Section  4(f) 
Evaluation  will  be  prepared  for  a 
proposed  highway  project  in  New  York 
County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schmalz,  Route  9A  Project 
Director,  New  York  State  Department 
of  Transportation,  21  South  End 
Avenue,  New  York,  NY  10280-1044, 
Telephone;  (212)  201-0917. 
or 
Robert  Arnold,  Division  Administrator, 
Federal  Highway  Administration. 
New  York  Division,  Leo  W.  O'Brien 
Federal  Building,  7th  Floor,  Clinton 
Avenue  and  North  Pearl  Street. 
Albany.  New  York  12207,  Telephone: 
(518)431-4127. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  23  U.S.C.  315  and  23  CFR 


Federal 


Register   Vol 


68.  No    208 'Tuesday.  October  28.  2003  'Notices 


61549 


777.123,  the  FHWA,  in  cooperation  with 
the  New  York  State  Department  of 
Transportation  (NYSDOT),  will  prepare 
a  supplement  to  a  Final  Environmental 
Impact  Statement/Section  4(f) 
Evaluation  [EIS)  on  a  proposal  to  restore 
U.S.  Route  9A  (West  Street)  in  New- 
York  County  (Manhattan]  The  original 
EIS  for  the  improvements  on  Route  9A 
from  Battery  Park  to  .59th  Street  was 
published  m  May  1994.  for  which  the 
Record  of  Decision  was  issued  in  lulv 
1994.  The  Supplemental  EIS  (SEIS)  will 
be  a  comprehensive  summary  of  the 
results  of  the  analyses  performed  for  the 
proposed  action  in  the  section  of  Route 
9A  from  Albany  Street  to  Chambers 
Street  for  a  distance  of  about  one-half 
mile,  where  conditions  have  changed  as 
a  result  of  the  attacks  of  September  1 1 , 
2001.  The  scope  of  issues  to  be 
addressed  in  the  SEIS  is  consistent  with 
those  issues  previously  addressed  in  the 
original  EIS. 

As  part  of  the  Lower  Manhattan 
redevelopment  efforts,  the  NYSDOT  and 
the  FHWA.  in  cooperation  with  Lower 
Manhattan  Development  Corporation 
(LMDC).  Port  Authority  of  New  York  & 
New  Jersey  (PANY&Nf).  New  York  City 
Department  of  Transportation 
(NYCDOT)  and  the  Metropolitan 
Transportation  Authority  (MTA],  are 
studying  alternatives  to  rebuild  the 
section  of  Route  9A/West  Street 
between  Albany  Street  and  Chambers 
Street.  The  section  of  highway  in  these 
limits  was  destroyed  by  the  September 
11.  2001  terrorist  attacks  on  the  World 
Trade  Center  (WTC)  or  subsequently 
damaged  by  cleanup  and/or  recovery 
activities,  the  study  to  reconstruct 
Route  9A/'West  Street  is  being 
undertaken  in  order  to  integrate  the 
reconstruction  of  Route  9A  into  the 
overall  redevelopment  planning 
initiative  for  Lower  Manhattan  to  better 
serve  the  existing  and  planned  adjacent 
uses.  The  section  of  West  Street  from 
Battery  Place  to  Chambers  Street  was 
under  construction  and  almost  complete 
just  prior  to  the  9-11  attack.  The  plan 
being  constructed  at  the  time  was  the 
preferred  plan  from  the  1994  Route  9A 
FEIS. 

The  alternatives  currently  under 
consideration  for  Route  9A/West  Street 
are:  (1)  The  No  Action  Alternative, 
which  is  included  as  a  basehne 
alternative  against  which  all  other 
alternatives  are  measured.  This 
alternative  would  make  permanent  the 
six-lane  roadway  that  was  opened 
March  29.  2002." (2)  An  At-Grade 
Alternative,  which  restores  eight  lanes, 
fou"  northbound  and  four  southbound, 
in  front  of  the  WTC  site  as  originally 
approved  in  the  1994  Route  9A  FEIS 
with  a  slight  alignment  shift  to  the  west 


to  avoid  tlie  now  exposed  WTC  slurry 
walL  This  alternative  would  also 
provide  pedestrian  overpasses  to 
facilitate  movement  of  pedestrians 
across  West  Street.  (3)  A  Short  Bypass 
Alternative,  which  restores  eight  lanes 
in  front  of  the  WTC  site  by  depressing 
four  through  traffic  lanes  and  providing  • 
four  lanes  at  grade  for  local  traffic 
circulation.  The  bypass  would  drop 
below  street  grade  in  an  1100-foot-long 
covered  underpass  north  of  Albany 
Street  and  rise  to  street  level  just  south 
of  Murray  Street  to  provide  an  enhanced 
setting,  green  space  and  public  space  at 
the  proposed  WTC  memorial  site  and 
World  Financial  Center  (WFC).  A  wide 
sidewalk  would  also  be  provided 
adjacent  to  the  WTC  site  for  north-south 
pedestrian  traffic  and  memorial  visitors. 

The  build  alternatives  are  consistent 
with  the  original  goals  and  objectives  of 
the  Route  9A  Reconstruction  Project, 
near  completion  just  prior  to  the  9/11 
attacks,  and  also  address  those  of  the 
LMDC.  The  LMDC  planning  initiative  as 
outlined  in  the  "Principles  and 
Preliminary  Blue  Print  for  the  Future  of 
Lower  Manhattan"  report  and  the  needs 
resulting  from  the  terrorist  attack  are 
important  in  the  evaluation  of  this 
project.  Additional  influences  on  the 
project  include  the  "New  York  City's 
Vision  for  Lower  Manhattan"  developed 
by  New  York  City  and  presented  by 
Mayor  Michael  Bloomberg  in  December 
2002  and  the  selected  WTC  site 
development  plan  by  Studio  Daniel 
Libeskind  Architects.  The  build 
alternatives  being  considered  for  Route 
9A  /  West  Street  address  and  are 
compatible  with  the  principles  and 
plans  outlined  in  these  documents. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  Sate,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
Public  Meeting  will  be  held  on 
November  19,  2003,  at  the  U.S.  Customs 
House,  from  12  p.m.  to  8  p.m.,  at  which 
comments  from  the  public  will  be  taken, 
and  a  transcript  of  the  entire 
proceedings  will  be  produced.  Public 
notice  will  be  given  for  the  time  and 
place  of  future  meetings  and  the  public 
hearing  on  the  Draft  SEIS.  The  Draft 
SEIS  will  be  available  for  public  and 
agency  review  and  comment. 
Coordination  with  the  public, 
stakeholders  and  agencies  involved  will 
continue  to  be  provided  throughout 
preparation  of  the  SEIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  SEIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  23  CFR  771.123 
Issued  on:  October  29,  2003. 
Douglas  P.  Conlan, 

Distnct  Operations  Engineer,  Federal 
Highway  Administration,  Albany,  New  York. 
|FR  Doc  03-27103  Filed  10-27-03;  8:45  ami 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-16356] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
and  2003  Ferrari  575  Passenger  Cars 
Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002  and 
2003  Ferrari  575  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  and 
2003  Ferrari  575  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
nn  thf^  petition  is  November  28.  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  Anyone  is  able  to  search  the 
electronic  form  of  ail  comments 
received  into  any  of  our  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
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submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70:  Pages  19477-78)  or  you 
may  visit  http://dmH.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Coleman  Sachs,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  202-366- 
31.51). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K'") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
2002  and  2003  Ferrari  575  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  G&K 
believes  are  substantially  similar  are 

2002  and  2003  Ferrari  575  passenger 
cars  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2002  and 

2003  Ferrari  575  passenger  cars  to  their 
U.S. -certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 


G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  and  2003  Ferrari 
575  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  and  2003  Ferrari 
575  passenger  cars  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems.  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid.  118  Power 
Window  Systems.  124  Accelerator 
Control  Systems,  135  Passenger  Car 
Brake  Systems,  201  Occupant  Protection 
in  Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  210 
Seat  Belt  Assembly  Anchorages,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 
Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  the  word 
"Brake"  for  the  ECE  warning  symbol  as 
the  marking  for  the  brake  failure 
indicator  lamp;  (b)  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  instrument 
cluster  will  be  modified  by  installing 
U.S. -version  software  information 
which  will  result  in  the  seat  belt 
warning  symbol  and  other  warning 
emblems  reading  appropriately  in 
English. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  front  and  rear 
sidemarker  assemblies:  (b)  modification 
of  the  tail  lamp  assembly  wiring  (by 
welding  the  circuit  in  the  tail  lamp 
assembly)  .so  that  the  tail  lamps  will 
operate  in  the  same  manner  as  those  on 
the  vehicle's  U.S. -certified  counterpart. 
Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
inscription  of  the  required  warning 
statement  on  the  face  of  the  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
downloading  of  U.S. -version  software 


information  so  that  the  vehicle  complies 
with  the  standard. 

Standard  No.  208  Occupant  Crash 
Protection:  inspection  of  all  vehicles 
and  replacement  of  any  passive  restraint 
system  components  that  are  not 
identical  to  the  U.S. -model  components 
with  U.S. -model  components.  The 
petitioner  states  that  the  non-U.S. 
certified  comparison  vehicle  is 
equipped  with  seatbelts  that  are  not 
identical  to  the  U.S. -model  vehicle. 

Standard  No.  209  Seat  Belt 
Assemblies:  inspection  of  all  vehicles 
and  replacement  of  any  seat  belts,  air 
bags,  knee  bolsters,  crash  sensors,  and 
air  bag  control  units  with  U.S. -model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  should  be 
equipped  with  automatic  restraint 
system  components  that  are  identical  to 
those  found  on  the  vehicles'  U.S. 
certified  counterparts,  and  with 
combination  lap  and  shoulder  belts  that 
are  self-tensioning  and  are  released  by 
means  of  a  single  red  push  button. 

Standard  No.  225  Child  Restraint 
Anchorage  Systems:  installation  of  U.S.- 
model  tether  anchorages. 

Standard  No.  301  Fuel  System 
Integrity:  replacement  of  the  complete 
vent  pipe,  disareator.  fuel  tank 
connecting  pipe,  and  pipe  for  vapor 
recycling  with  U.S. -model  components. 

Standard  No.  401  Interior  Trunk 
Release:  installation  of  compliant 
interior  trunk  release  components, 
including  an  iiuier  hood  unlocking 
device,  a  safety  handle  for  use  by 
persons  trapped  within  the  trunk 
compartment,  a  cable  for  the  handle,  as 
well  as  connection  hardware,  a  dowel 
and  a  clip. 

Petitioner  states  that  front  and  rear 
bumper  bracket  components  will  have 
to  be  replaced  with  U.S.  model 
components  lor  the  vehicles  to  comply 
with  the  Bumper  Standard  found  in  49 
CFR  part  581.  Petitioner  identified  the 
components  requiring  replacement  as 
including  left-  and  right-hand  brackets 
and  supports,  as  well  as  a  pad  and  plate 
for  the  front  bumper,  and  left-  and  right- 
hand  brackets,  as  well  as  a  plate,  pad. 
bumper  fixing  plate,  and  rivet  for  the 
rear  bumper. 

The  petitioner  states  that  all  vehicles 
will  be  inspected  prior  to  importation  to 
ensure  that  all  required  anti-theft 
devices  identical  to  those  found  on  the 
vehicles'  U.S.  certified  counterparts  are 
installed.  Anv  modifications  necessary 
to  achieve  compliance  with  the  Theft 
Prevention  Standard  found  at  49  CFR 
part  541  will  be  made  at  that  time. 

In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  (VIN) 
plate  must  be  affixed  to  the  vehicles  so 
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that  it  is  readable  from  outside  the 
driver's  windshield  pillar  and  a  VIN 
reference  label  must  be  affixed  to  the 
edge  of  the  driver's  door  or  to  the  latch 
post  nearest  the  driver  in  order  to  meet 
the  VIN  requirements  of  49  CFR  part 
565, 

Lastly,  the  petitioner  states  that  a 
certification  label  will  be  affixed  to  the 
driver's  side  doorjamb  to  meet  the 
requirements  of  the  vehicle  certification 
regulations  in  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to;  Docket  Management.  Room  PL^Ol, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
mdicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 

(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501,8. 

Issued  on:  October  23.  2003. 
Kenneth  N.  Weinstein. 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-27129  Filed  10-27-03;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA).  Department  of 

Transportation 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  public  meetings  in  preparation 
for  and  to  report  the  results  of  the  24th 
session  of  the  United  Nation's 
Subcommittee  of  Experts  on  the 
Transport  of  Danoerous  Goods 
(UNSCOE)  to  be  held  December  3-10. 
2003  in  Geneva.  Switzerland 
DATES:  .November  19.  2003.  9;30  a.m.- 
12:30  p.m..  Room  6200;  December  17, 
2003,  9:30  a.m. -12:30  p.m..  Room  6200. 


ADDRESSES:  Both  meetings  will  be  held 
at  DOT  Headquarters,  Nassif  Building. 
400  Seventh  Street  SW.,  Washington, 

DC  20590 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Bob  Richard,  International  Standards 
Coordinator,  or  Mr  Duane  Pfund, 
Assistant  International  Standards 
Coordinator.  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation,  Washington,  DC  20590. 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  24th  session 
of  the  UNSCOE  and  to  discuss  draft  U.S. 
positions  on  UNSCOE  proposals.  The 
primar\'  purpose  of  the  second  meeting 
will  be  to  provide  a  briefing  on  the 
outcome  of  the  UNSCOE  session  and  to 
prepare  for  the  25th  session  of  the 
UNSCOE.  Topics  to  be  covered  during 
the  public  meetings  include:  (1) 
Harmonization  of  the  Recommendations 
on  the  Transport  of  Dangerous  Goods 
with  the  Globally  Harmonized  System 
of  Classification  and  Labeling  of 
Chemicals,  (2)  Hazards  to  the  aquatic 
environment.  (3)  Procedures  for 
incident  reporting.  (4)  Evaluation  of  the 
United  Nations  packaging  requirements, 
(5)  Transport  of  Dangerous  Goods  in 
limited  quantities  and  consumer 
commodities,  (6)  Miscellaneous 
proposals  related  to  listing  and 
classification  and  the  use  of  packagings 
and  tanks.  The  public  is  invited  to 
attend  without  prior  notification.  Due  to 
the  heightened  security  measures 
participants  are  encouraged  to  arrive 
early  to  allow  time  for  security  checks 
necessary  to  obtain  access  to  the 
building. 

Documents 

Copies  of  documents  for  the  UNSCOE 
meeting  and  the  meeting  agenda  may  be 
obtained  by  downloading  them  from  the 
United  Nations  Transport  Division's 
Web  site  at:  http://w'ww. unece.org/trans/ 
mam/dgdb/dgsubc/c32003.html.  This 
site  may  also  be  accessed  through 
RSPA's  Hazardous  Materials  Safety 
Homepage  at  http://bazmat.dot.gov/ 
intstandards.htm.  RSPA's  site  provides 
additional  information  regarding  the 
UNSCOE  and  related  matters  such  as  a 
summary  of  decisions  taken  at  the  23rd 
session  of  the  UNSCOE. 

Issued  in  Washington.  DC,  on  October  22. 
2003. 
Frit.s  Wybenga, 

Deputy  Associate  Administrator  for 

Hazardous  Materials  Safety. 

[FR  Doc.  03-27130  Filed  10-27-03;  8:45  am] 

BILLING  CODE  491C1-60-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedule  for  the  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  Held 
on  the  National  Book-Entry  System 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Depailment  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 

Treasury  is  announcing  a  new  fee 
schedule  for  the  transfer  of  book-entry 
securities  maintained  on  the  National 
Book-Entr>'  System  (NBES).  This  fee 
schedule  will  take  effect  on  January'  2, 
2004.  The  basic  fee  for  the  transfer  of  a 
Treasury  book-entr\'  security  will  be 
S.21,  unchanged  from  fees  in  effect 
since  July  1,  2003.  The  Federal  Reserve 
funds  movement  fee  will  be  decreasing 
from  S.05  to  $.04,  resulting  in  a 
combined  fee  of  $.25  for  each  Treasury 
securities  transfer. 

In  addition  to  the  basic  fee,  off-line 
transfers  have  a  surcharge.  The 
surcharge  for  an  off-line  Treasury  book- 
entrv'  transfer  in  CY  2004  will  be 
inrrpasins  from  525.00  to  328.00. 
EFFECTIVE  DATE:  lanuan'  2.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwdrd  C.  Leithead.  Director.  Primary  & 
Secondary'  Market  Fixed  Income 
Securities  (Financing),  Bureau  of  the 
Public  Debt,  c/o  Federal  Reserve  Bank  of 
New  York,  33  Liberty  Street.  New  York. 
NT  10045-0001.  telephone  (212)  720- 
2883. 

John  M.  Lilly,  Financial  Systems 
Analyst,  Bureau  of  the  Public  Debt. 
Rooin  510.  999  E  Street.  NW., 
Washington,  DC  20239-0001,  telephone 
(2021 691-3550 

SUPPLEMENTARY  INFORMATION:  On 
October  1,  1985,  the  Department  of  the 
Treasury  established  a  fee  structure  for 
the  transfer  of  Treasury'  book-entry 
securities  maintained  on  NBES. 

Effective  January  2.  2004,  the  basic  fee 
will  be  S.21  for  each  Treasury  securities 
transfer  and  reversal  sent  and  received, 
unchanged  from  fees  in  effect  since  July 
1,  2003.  The  surcharge  for  an  off-line 
Treasury  book-entry  transfer  will 
increase  from  $25.00  to  S28.00. 

The  basic  transfer  fee  assessed  to  both 
sends  and  receives  is  reflective  of  costs 
associated  with  the  processing  of  a 
security  transfer.  The  off-line  surcharge 
reflects  the  additional  processing  costs 
associated  with  the  manual  processing 
of  off-line  securities  transfers. 

The  Treasury  does  not  charge  a  fee  for 
account  maintenance,  the  stripping  or 
reconstitution  of  Treasury'  securities, 
wires  associated  with  original  issues,  or 
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interest  and  redemption  payments.  The 
Treasury  currently  absorbs  these  costs 
and  will  continue  to  do  so. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book.-entr\'  securities  held  on  NBES. 


Information  concerning  book-entry 
transfers  of  government  agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 
separate  Federal  Register  notice 
published  elsewhere  in  this  issue  by  the 

TREASURY— NBES  FEE  SCHEDULE  ' 

[Effective  January  2,  2004.  (In  dollars)] 


Board  of  Governors  of  the  Federal 
Reserve  System  [Docket'OP-1165). 
The  following  is  tRe  Treasury  fee 
schedule  that  will  take  effect  on  January 
2.  2004.  for  the  book-entry  transfers  on 
NBES: 


Transfer  type 


Basic  fee 


Off-line 
surcharge 


Funds ^ 
move- 
ment fee 


Total  fee 


On-line  transfer  onginated  

On-line  transfer  received  

On-line  reversal  transfer  onginated 
On-line  reversal  transfer  received  .. 

Off-line  transfer  onginated  

Off-line  transfer  received  

Off-line  account  switcfi  received 

Off-line  reversal  transfer  onginated 
Off-line  reversal  transfer  received 


,21 
.21 
,21 
.21 
,21 
.21 
.21 
,21 
.21 


.00 
.00 
.00 
.00 

28.00 
28.00 
.00 
28.00 
28.00 


.04 
.04 
.04 
.04 
.04 
.04 
.04 
.04 
.04 


.25 

.25 

.25 

.25 

28.25 

28.25 

25 

28.25 

28.25 


'  The  Treasury  does  not  charge  a  fee  for  account  maintenance,  the  stnpping  and  reconstituting  of  Treasury  securities,  or  the  wires  associated 
with  original  issues,  or  interest  and  redemption  payments  The  Treasury  currently  absorbs  these  costs  and  will  continue  to  do  so. 

^The  funds  movement  fee  is  not  a  Treasury  fee,  but  is  charged  by  the  Federal  Reserve  for  the  cost  of  moving  funds  associated  with  the  trans- 
fer of  a  Treasury  book-entry  security. 


Authority:  31  CFR  3,57.45. 
Dated:  October  17.  2003. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary: 

[FR  Doc.  0.3-27125  Filed  10-27-03;  8:45  am) 

BILUNG  CODE  4aiO-39-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-252936-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasurv'. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasurv'.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  a  final 
regulation,  REG-252936-96  (TD  8780). 
Rewards  for  Information  Relating  to 
Violations  of  Internal  Revenue  Laws 
(section  301.7623-1). 

DATES:  Written  comments  should  be 
received  on  or  before  December  29,  2003 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  WTitten  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  641 1 ,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
room  6407,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224,  or  through 
the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Rewards  for  Information 
Relating  to  Violations  of  Internal 
Revenue  Laws. 

OW5  .Vumber;  1545-1534. 

Regulation  Project  Number:  REG— 
252936-96. 

Abstract:  The  regulations  explain  the 
procedure  for  submitting  information 
that  relates  to  violations  of  the  internal 
revenue  laws.  The  regulations  also 
require  a  person  claiming  a  reward  for 
information  to  provide,  in  certain 
circumstacces,  identification  of 
evidence  that  the  person  is  the  proper 
claimant. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  3 
hrs. 


Estimated  Total  Annual  Burden 
Hours:  30,000, 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  Submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
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maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  20,  2003. 
R.  Joseph  Durfaala. 
IRS  E f  ports  Clearance  Officer. 
[FR  Doc.  03-27171  Filed  10-27-03;  8:45  am] 

BILLING  CODE  483(>-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  e-Services  Registration 
Tin  Matching — Application  and 
Screens  for  TIN  Matching  Interactive 

agency:  Internal  Rpvphup  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  e- 
Services  Regist.ration  Tin  Matching — 
Application  and  Screens  for  TIN 
Matching  Interactive. 
DATES:  Written  comments  should  be 
received  on  or  before  December  29.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  N\V,,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  information  collection  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224.  or  at  (202)  622-3945.  or 
through  the  Internet  at 
CAROL.  A .  SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  e-Services  Registration  Tm 
Matching — Application  and  Screens  for 
TIN  Matching  Interactive. 

OMB  Xurnber:  1545-1823. 

Abstract:  E-services  is  a  system  which 
will  permit  the  Internal  Revenue 
Services  to  electronically  communicate 
with  third  party  users  to  support 
electronic  filing  and  resolve  tax 
administration  issues  for  practitioners, 
payers,  states  and  Department  of 
Education  Contractors  Registration  is 
required  to  authenticate  users  that  plan 


to  access  e-services  products.  This 
system  is  a  necessary  outgrowth  of 
advanced  information  and 
communication  technologies.  TIN 
Matching  is  one  of  the  products 
available  through  e-Services  offered  via 
the  internet  and  accessible  through  the 
irs.gov  Website.  TIN  Matching  allows  a 
payer,  or  their  authorized  agent,  who  is 
required  to  file  information  returns  for 
income  subject  to  backup  withholding 
to  match  TIN/Name  combinations 
through  interactive  and  bulk  sessions.  It 
is  necessary*  for  payers  to  apply  online 
to  use  TIN  Matching,  and  the 
information  requested  in  the  application 
process  is  used  to  validate  them 
systemically  as  payers  of  the  correct 
types  of  income. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Registration 

Estimated  Number  of  Responses: 
1.320.000. 

Estimated  Average  Time  Per 
Response:  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  440.000. 

TIN  Matching  Application 

Estimated  Number  of  Responses: 
18,825,000. 

Estimated  Average  Time  Per 
Response:  10  minutes. 

Estimated  Total  Annual  Burden 
Hours.- 3,150,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 

this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  22,  2003. 
R.  loseph  Durfoala. 

IBS  Reports  Clearance  Officer. 

[FR  Doc.  03-27172  Filed  10-27-03;  8:45  am) 

BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  the  Survey  for  the 
Practitioner  Attitudinal  Survey 

AGENCY:  Internal  Revenue  Service  (IRS). 

Tri'd-i;ry. 

ACTION:  Notice  and  request  for 

comments. 

summary;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  the 
Survey  for  the  Practitioner  Attitudinal 
Survey. 

DATES:  Written  comments  should  be 
received  on  or  before  December  29,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additionai  intdrrndtion  or 
copies  of  the  survey  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224.  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A. SAVAGEmrs.gov. 

SUPPLEMENTARY  INFORMATION: 

T:tle:  Prdctitiuner  .■\ttitudinal  Survey. 

0.\IB  Number:  1545-1587. 

Abstract:  This  is  a  sur\'ey  for 
quantitative  research  to  establish 
changes  to  baseline  measures  of  public 
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knowledge  and  acceptance  of  Electronic 
Tax  Administration  (ETA)  programs 
The  results  of  the  survey  will  provide 
the  level  of  detail  needed  to  guide 
decisions  related  to  development  and 
quality  improvements  of  future  e- 
submissions  products  and  services  and 
effective  marketing  techniques. 

Current  Actions:  There  are  no  changes 
being  made  to  the  survey  at  this  time. 

Tvpe  of  Review  Extension  of  a 
currentlv  approved  collection. 

Affected  Public  Business 

Estimated  Number  of  Respondents 
1.400. 

Estimated  Time  Per  Respondent:  1 
hour.  17  minutes 

Estimated  Total  Annual  Burden 
Hours:  1,797, 

The  following  paragraph  applies  to  all 
nf  the  collections  of  information  covered 
bv  this  notice: 


.■\n  dgenr\  md\"  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  mformatum 
unless  the  collection  of  information 
displays  a  valid  (JMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  ciuifidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.•\pproved;  October  21,  200:i. 
R.  Joseph  Durbala, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  03-27173  Filed  10-27-03;  8.45  am] 
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Corrections 


This  secticn  ot  the  FEDERAL  REGiS^ER 
contains  editoriai  corrections  o*  previousr, 
published  Presidential,  Rule,  Proposea  Rule 
and  Notice  documents  These  corrections  a-e 
prepared  by  the  Office  of  the  Feae'-ai 
Register   Agency  prepared  corrections  a-e 
issued  as  signed  documents  and  appea'  m 
the  appropriate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[ATF  Notice  No.  3;  Docket  No.  ATF2003R- 

28T] 

The  Gang  Resistance  Education  and 
Training  Program:  Availability  of 
Financial  Assistance,  Criteria  and 
Application  Procedures 

Correction 

In  notice  document  03-26774 
beginning  on  page  60709  in  the  issue  of 
Thursday,  October  23,  2003,  make  the 
following  correction: 

On  page  60710,  in  the  first  column, 
under  the  heading  Criteria  and  Points, 
in  the  fifth  line,  "and    shoud  read    or" 

fFR  Po^  r^-2fi774  Filed  10-27-03;  8:45  am] 

BILLING  CODE   :505-01-D 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPan275 

[Release  No   IA--2176    Fiie  Nc   S7-28-02] 

RIN  3235-AH  26 

Custody  of  Funds  or  Securities  of 
Clients  by  Investment  Advisers 

Correction 

In  rule  document  03-24813  beginning 
on  page  56692  in  the  issue  of 
Wednesday.  October  1.  2003,  make  the 
following  correction: 

§275.206(4V-2     [Corrected] 

Un  pdgt;  jb:u:  ;;i  s^75.206(4)-2,  in 
the  first  column,  in  the  fourth  line,  "(a)" 
is  corrected  to  read  "(b)". 

[FR  Doc.  C3-24813  Filed  10-27-03:  8:45  am] 

BILLING  CODE  1505-01-0 


Tuesday. 
October  28,  2003 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  260  and  261 

Revisions  to  the  Definition  of  Solid 
'VXaste;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260  and  261 
[RCRA-2002-0031 ;  FRL-7577-7] 
BIN  2050-AE98 

Revisions  to  the  Definition  of  Solid 
Waste 

agency:  Environmental  Protection 

Agency- 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 

Agency  (EPA)  is  today  proposing 
revisions  to  the  definition  of  solid  waste 
that  identify  certain  recyclable 
hazardous  secondary  materials  as  not 
discarded,  and  thus  not  subject  to 
regulation  as  wastes  under  Subtitle  C  of 
the  Resource  Conservation  and 
Recoverv  Act  (RCRA).  The  proposed 
rule  would  also  establish  specific 
regulatory  criteria  for  determining 
whether  or  not  hazardous  secondary 
materials  are  recycled  legitimately. 
DATES:  To  make  sure  we  consider  your 
comments  on  this  proposed  rule,  they 
must  be  postmarked  by  January  26, 
2004 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  OSVVER  Docket, 
Environmental  Protection  Agency, 
Mailcode.  5305T.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460, 
Attention  Docket  ID  No.  RCRA-2002- 
0031.  Comments  may  also  be  submitted 
electronically,  or  through  hand 
deliverv/courier.  Follow  the  detailed 
instructions  as  provided  in  .Section  C  of 
the  SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Call  Center  at  (800)  424-9346  or  TDD 
(800)  553-7672  (hearmg  impaired).  In 
the  Washington.  DC.  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Dave  Fagan  at  (703)  308-0603 
(fagan.david@epa  gov],  or  Ingrid 
Rosencrantz  at  (703)  605-0709 
( rosen  crantz .  ingrid&iepa.gov) . 

SUPPLEMENTARY  INFORMATION: 

A.  Regulated  Entities 

Entities  potentially  affected  by  this 
action  are  expected  to  include  more 
than  1700  facilities  that  generate  and/or 
recycle  hazardous  secondary  materials. 
Most  of  these  facilities  are  in 
manufacturing  industries,  and  the  most 
common  types  of  recyclable  materials 
that  would  be  affected  by  the  rule  are 
metal-bearing  secondary'  materials  and 
solvents.  The  rule  is  expected  to  result 


in  a  net  savings  to  industry  of 
approximately  $178  million  per  year. 
More  detailed  information  on  the 
entities,  industries  and  materials 
potentially  affected  by  this  rule  is 
presented  in  section  VU.A.  of  this 
preamble. 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

Docket.  EPA  has  established  an 
official  docket  for  this  action  under 
Docket  ID  No.  RCRA-2002-0031,  The 
official  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  .Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  OSWER  Docket  at  the 
EPA  Docket  Center  (EPA/DC),  Room 
B102.  EPA  West  Building,  1301 
Constitution  Avenue  NW.,  Washington, 
DC.  The  EPA/DC  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  OSWER  Docket  telephone  number  is 
(202)  566-0270.  Copies  are  $0.15  per 
page.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet  . 
under  the  "Federal  Register"  listings  at 
h tip ://www. epa.gov/fedrgstr.  Comments 
on  the  proposed  rule  can  be  submitted 
through  the  federal  e-rulemaking  portal, 
http://\v\vw. regulations. gov. 

An  electronic  version  of  the  public 
docket  is  also  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 


docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility. 
EPA  intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  bv  the  docket  staff 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  PR  38102,  May 
31,  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identif\'  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late.  "  EPA  is  not 
required  to  consider  these  late 
comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


Federal  Register /Vol.  68.  No.  208 /Tuesday.  October  28.  2003    Proposed  Rules 


61559 


or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  vour 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directlv  to 
EPA  Dockets  at  http://w\\M- epa.gov/ 
edocket.  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search.  "  and  then 
key  in  Docket  ID  No.  RCRA-2002-0031 
The  system  is  an  "anonymous  access" 
system,  which  means  EP.A  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  vou 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  rcra- 
docket&iepamail. epa.gov.  Attention 
Docket  ID  No.  RCRA-2002-0031.  In 
contrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  svstem  is  not  an 
"anonymous  access"  svstem.  If  vou 
send  an  e-mail  comment  directlv  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  vour  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  bv  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  the  following 
paragraph.  These  electronic  submissions 
will  be  accepted  in  WordPerfect  or 
ASCII  file  format.  .Avoid  the  use  of 
special  characters  and  any  form  of 
encrvption. 

BvMail.  Send  comments  to:  OSWER 
Docket,  Environmental  Protection 
Agency,  Mailcode:  .5305T,  1200 
Pennsylvania  Ave.  NVV..  Washington. 
DC  20460,  Attention  Docket  ID  No. 
RCRA-2002-0031. 


By  Hand  De]ivery  or  Courier.  Deliver 
your  comments  to:  OSWTR  Docket,  EPA 
West  Building,  Room  B102.  1301 
Constitution  Avenue  NW.,  Washington, 
DC,  Attention  Docket  ID  No,  RCRA- 
2002-0031.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in  the 
■'How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information?"  section. 

How  Should  I  Submit  CBI  to  the 
.Agency? 

Do  not  submit  information  that  you 
consider  to  be  confidential  business 
information  (CBI)  electronically  through 
EPA's  electronic  public  docket  or  bv  e- 
mail.  Send  or  deliver  information 
identified  as  CBI  only  to  the  following 
address:  RCRA  CBI  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
US.  EPA.  1200  Pennsylvania  Avenue. 
NW.,  Washington.  DC20460.  Attention 
Docket  ID  No' RCRA-2002-0031.  You 
may  claim  information  that  vou  submit 
to  EP.A  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CBI  (if  vou 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR,  Part  2, 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify-  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  \nij  pro\ided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Preamble  Outline 

I.  Slatutor\'  Authority 
n.  Background 

A.  What  Is  the  Intent  of  Today's  Proposed 
Rule? 

B.  Who  Would  be  Affected  bv  Today's 
Rule? 

C.  How  Is  Hazardous  Waste  Recycling 
Currently  Regulated? 

D.  What  Are  the  Legal  Issues  Surrounding 
the  Definition  of  Solid  Waste? 

1.  Background 

2.  A  series  of  D.C.  Circuit  Court  decisions 

3.  Today's  action 

E.  What  Suggestions  Have  Stakeholders 
Offered  for  Future  Efforts  to  Revise  the 
Current  Recycling  Regulations? 

F.  What  Is  the  Scope  of  Today's  Proposed 
Rule? 

in.  Detailed  Description  of  the  Proposed  Rule 
A-  Exclusion  for  Hazardous  Secondary 
Materials  Generated  and  Reclaimed  in  a 
Continuous  Process  Within  the  Same 
Industry 

1.  What  is  the  intent  of  the  proposed 
exclusion? 

2.  What  is  reclamation? 

3.  What  types  of  materials  would  be 
eligible  for  the  proposed  exclusion? 

4.  what  is  meant  by  a  "continuous  process 
within  the  same  industry?" 

5.  What  other  options  were  considered  for 
defining  "continuous  process  within  the 
same  industry?" 

6.  How  is  EPA  proposing  to  define 
"industry?" 

7.  How  is  EPA  proposing  to  define 
"continuous  process?" 

8.  What  type  of  notification  will  be 
required? 

9.  what  conforming  changes  to  existing 
regulations  are  proposed? 

10.  How  would  the  proposal  be 
implemented  and  enforced? 

B.  Legitimate  Recycling 

1.  What  is  legitimate  recycling? 

2.  What  is  the  current  guidance  for 
legitimate  recycling? 

3.  Today's  proposed  criteria  for  legitimate 
recycling 

rV,  Request  for  Comment  on  a  Broader 
Exclusion  for  Legitimate  Recycling 

V,  Effect  of  Today's  Proposal  on  Other 

Programs 

A.  Exports  and  Imports 

B.  Superfund 

VI,  State  Authority 
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A.  Applicability  of  rules  in  authorized 
states 

B.  Effect  on  state  authorization 

C.  Interstate  transport 

VII  Statutory  and  Executive  Order  Reviews 
A  Executive  Order  12866:  Regulatory 

Planning  and  Re\iew 
B,  Paperwork  Reduction  Act 
C;,  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132;  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Covernments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safetv  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act  of  1995 

/.  Statuton,'  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  2002.  3001, 
3002,  3003.  and  3004  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCR.\).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  42 
U.S.C.  6921,  6922.  6923.  and  6924. 

//  Background 

A.  What  Is  the  Intent  of  Today's 
Proposed  Rule? 

Today's  proposed  rule  is  intended  to 
revise  and  clarify'  the  RCRA  definition 
of  solid  waste  as  it  pertains  to  certain 
types  of  hazardous  secondary  materials 
that  are  not  considered  to  be  discarded, 
and  thus  are  not  considered  wastes 
subject  to  regulation  under  RCRA 
Subtitle  C.  This  regulatory'  action  was 
initiated  primarily  in  response  to 
decisions  by  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit,  which, 
taken  together,  have  provided  the 
Agency  with  additional  direction  in  this 
area.  Specifically,  this  proposal  would 
define  those  circumstances  under  which 
materials  would  be  excluded  from 
RC'R.\'s  hazardous  waste  regulations 
b<>cause  they  are  generated  and 
reclaimed  in  a  continuous  process 
within  the  same  industry. 

This  proposal  represents  an  important 
restructuring  of  the  RCR.A  regulations 
that  distinguish  wastes  from  non-waste 
materials  for  Subtitle  C  purposes,  and 
that  ensure  environmental  protections 
over  hazardous  waste  recycling 
practices.  As  such,  it  is  also  an 
opportunity  for  the  Agency  to  clarify  in 
a  regulatorv  context  the  concept  of 
"legitimate  recycling."  which  has  been 
and  is  a  kev  component  of  RCRA's 
regulatorv  program  lor  hazardous 
material  recycling,  but  which  to  date 
has  been  implemented  without  specific 


regulatory  criteria.  Today's  proposal 
thus  includes  specific  regulatory 
provisions  for  determining  when 
hazardous  wastes  and  other  hazardous 
secondary  materials  are  recycled 
legitimately. 

Today's  proposal  is  de-regulatory  in 
nature,  in  that  certain  recyclable 
materials  that  have  heretofore  been 
subject  to  hazardous  waste  regulations 
would  no  longer  be  regulated  under  the 
hazardous  waste  regulatory  system.  The 
proposed  criteria  for  legitimate 
recycling  codify  existing  principles, 
without  increasing  regulation.  This 
proposal  is  not  intended  to  bring  new 
wastes  into  the  RCRA  Subtitle  C 
regulatory  3}'stem. 

By  removing  hazardous  waste 
regulatory  controls  over  certain 
recycling  practices,  and  by  providing 
more  explicit  criteria  for  determining 
the  legitimacy  of  recycling  practices  in 
general.  EPA  expects  that  this  proposed 
rule  will  encourage  safe,  beneficial 
recycling  of  hazardous  secondary 
materials  by  industry'.  This  regulatory 
initiative  is  thus  consistent  with  the 
Agency's  longstanding  policy  of 
encouraging  the  recovery  and  reuse  of 
valuable  resources  as  an  alternative  to 
land  disposal.  It  is  also  consistent  with 
one  of  the  primary  goals  of  the  Congress 
in  enacting  the  RCRA  statute  (as 
evidenced  by  its  name),  and  with  the 
Agency's  vjsion  of  how  the  RCRA 
program  could  evolve  over  the  longer 
term  to  promote  sustainability  and  more 
efficient  use  of  resources. ^  Finally,  this 
regulatorv  proposal  is  an  important 
component  of  EPA's  recently 
announced  "Resource  Conservation 
Challenge,''  which  is  designed  to 
encourage  and  provide  new  incentives 
for  increased  reuse  and  recycling  of 
materials,  including  hazardous  wastes 
and  hazardous  secondary  materials  (for 
further  information  on  this  initiative  see 
httpj/wwvi-.epn.gov/epaoswer/osw/ 
con  serve/ iti  dex.htm). 

It  should  be  understood  that  today's 
proposal  does  not  attempt  to  resolve  all 
issues  surCounding  the  current  RCRA 
Subtitle  C  recycling  regulations.  Since 
the  current  regulations  were  put  in 
place  in  1985  [see  50  FR  614-668, 
januarv  4,  1985).  many  of  the  program's 
stakeholders  have  expressed  the  view 
that  the  current  system  is  unnecessarily 
restrictive,  and  imposes  regulatory 
controls  that  often  discourage  legitimate 
recycling  fcpportunities  by  industry. 
These  stalieholders  have  often  argued 


'  The  Ageiicy's  long-term  "vision"  of  the  future  of 
the  RCRA  prtgram  is  discussed  in  the  document 
"Beyond  RCjlA:  Prospects  for  Waste  and  Materials 
Management!  m  the  Year  2020."  which  is  available 
on  the  Agency's  Web  site  at  http://\vww.epa.gov/ 
epaoswer/os  v/vision.htm. 


that  the  Agency  should  commit  itself  to 
fundamentally  restructuring  the  current 
rules,  to  ease  controls  over  a  wide  range 
of  recycling  practices.  On  the  othev 
hand,  other  stakeholders  have  argued 
that  the  current  regulations  are  in  some 
wavs  too  lenient,  and  that  greater 
accountability  and  tighter  controls 
should  be  built  into  the  svstem. 

EPA  has  participated  with  a  variety  of 
stakeholder  groups  in  several  initiatives 
aimed  at  exploring  and  developing 
comprehensive  new  approaches  to 
regulating  hazardous  material  recycling. 
Unfortunately,  these  initiatives  have 
been  largely  unsuccessful.  In  EPA's 
view,  these  unsuccessful  efforts  to 
comprehensively  revise  the  RCRA 
recvcling  svstem  are  in  large  part 
attributable  to  the  fundamental 
difficulty  of  trying  to  distinguish  wastes 
from  non-waste  materials  in  a  national 
regulatory  framework  that  applies  to  an*" 
exceptionally  broad  array  of  industries, 
materials  and  recycling  practices. 

Today's  proposal,  which  addresses  a 
particular  set  of  recycling  activities,  is 
prompted  by  concerns  articulated  in  the 
D.C.  Circuit  Court's  opinions.  Together 
with  the  legitimacy  criteria  also 
discussed  today,  the  proposed  exclusion 
is  crafted  to  cover  those  cases  where 
discard  most  likely  does  not  occur 
because  materials  are  being  truly  reused 
or  recycled  in  a  continuous  process 
within  the  generating  industry.  EPA 
intends  to  continue  exploring  whether 
further  initiatives  aimed  at  encouraging 
legitimate  recycling  of  hazardous 
secondarv  materials  are  warranted.  We 
invite  crjinment  on  this  issue. 
Specifically,  we  are  interested  in 
stakeholder  views  as  to  whether  EPA 
should  undertake  additional  actions  to 
encourage  recvcling  of  materials  that 
would  remain  regulated  as  wastes  under 
today's  proposal.  In  this  regard,  most 
helpful  would  be  comments  describing 
what  specific  actions  might  be 
appropriate  for  this  purpose,  and  the 
potential  environmental  and  economic 
impacts  that  might  be  associated  with 
such  actions. 

B.  Who  Would  Be  Affected  by  Today's 
Proposed  Rule? 

Today's  proposal  would  most  directly 
affect  those  who  generate,  reclaim  and 
reuse  hazardous  secondary  materials  in 
a  continuous  process  within  the 
generating  industry,  in  accordance  with 
the  provisions  of  today's  proposal. 
These  materials  would  not  be 
considered  to  be  discarded  under  the 
proposal  (and  thus  would  not  be 
wastes),  so  those  who  manage  them 
would  no  longer  be  subject  to  hazardous 
waste  regulatory  requirements.  EPA 
estimates  that  approximately  70%  of  the 
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materials  potentially  affected  by  today's 
proposed  regulatory  exclusion  are 
generated  in  the  following  industries: 

•  Inorganic  chemicals 

•  Plastic  Materials  and  Resins 

•  Pharmaceutical  Preparations 

•  Cyclic  Crudes  and  Intermediates 

•  Industrial  Organic  Chemicals 

•  Secondary  Smelting  of  Nonferrous 
Metals 

•  Plating  and  Polishing 

•  Printed  Circuit  Boards 

More  detailed  discussion  of  the 

potential  impacts  of  this  rule  on  the 
regulated  community  is  presented  in 
section  VILA,  of  this  preamble. 

In  addition  to  the  industries  that  may 
potentially  benefit  from  the  regulator}' 
exclusion  in  today's  proposal,  the 
proposed  provisions  relating  to 
legitimacy  of  recycling  activities  should 
provide  a  more  general  benefit  to  those 
who  are  engaged  in  hazardous  material 
recycling,  by  providing  clearer,  more 
explicit  rules  for  distinguishing  between 
recycling  practices  that  are  legitimate, 
and  those  that  EPA  considers  to  be 
"sham"  recycling. 

C.  How  Is  Hazardous  Waste  Recycling 
Currently  Regulated? 

The  basic  regulatory  provisions  for 
defining  "solid  wastes"  and  "hazardous 
wastes"  under  RCRA  are  found  in  part 
261  of  title  40  of  the  Code  of  Federal 
Regulations  (CFR).  To  be  subject  to 
RCRi'\'s  hazardous  waste  regulatory 
program,  a  material  must  be  a  solid 
waste  that  is  also  a  hazardous  waste.  A 
solid  waste  is  a  hazardous  waste  if  it  is 
explicitly  listed  as  such  (in  subpart  D  of 
part  261).  or  if  it  exhibits  a  hazardous 
characteristic  (as  specified  in  subpart  C 
of  part  261). 

In  general,  hazardous  wastes  are 
subject  to  RCRA's  full  "cradle  to  grave" 
regulator}-  system,  from  the  time  they 
are  generated  to  when  they  ultimately 
are  disposed  of  However,  hazardous 
secondary  materials  can  often  be 
recycled  instead  of  being  disposed, 
which  can  change  how  those  wastes  are 
regulated.  The  "definition  of  solid 
waste"  regulations  in  part  261  in  effect 
separate  recyclable  hazardous  secondary 
materials  into  two  broad  categories — 
those  that  are  classified  as  solid  wastes 
when  recycled,  and  are  therefore  subject 
to  regulation  under  RCRA.  and  those 
that  are  not  considered  solid  wastes 
when  they  are  recycled,  and  thus  are  not 
regulated.  It  should  be  understood  that 
the  term  "hazardous  secondar\' 
material"  as  it  is  used  in  today's 
proposed  rule  and  preamble  therefore 
refers  to  both  categories  of  recyclable 
materials;  that  is.  materials  that  are 
regulated  as  hazardous  wastes  when 


recycled,  and  materials  that  are  not 
considered  wastes  when  recycled. 

Hazardous  secondar>-  materials  that 
are  not  regulated  as  wastes  when  thev 
are  recycled  include,  for  example,  those 
which  are  used  or  reused  directly  as 
effective  substitutes  for  commercial 
products,  and  those  which  can  be  used 
as  ingredients  in  an  industrial  process, 
provided  the  materials  are  not  being 
reclaimed.  See  40  CFR  261.2(e).  In 
essence,  EPA  considers  these  types  of 
recycling  practices  to  be  more  akin  to 
normal  industrial  production  than  waste 
management.  EPA  does  not  consider 
them  to  involve  management  of 
discarded  materials  for  purposes  of 
RCRA  Subtitle  C. 

In  contrast,  some  recycling  practices 
bear  more  resemblance  to  waste 
management,  and  the  hazardous 
secondary  materials  therefore  remain 
regulated  as  wastes.  One  type  of 
recycling  that  falls  within  this  category 
and  that  is  especially  relevant  to  this 
proposed  rule  is  reclamation  of  certain 
types  of  hazardous  secondar\'  materials. 
Reclamation  involves  processing  of 
secondary  materials  in  some  way  so  that 
the  materials  can  be  used  or  reused.  See 
40  CFR  261.1(c)(4)  and  40  CFR 
261.2(c)(3).  An  example  of  reclamation 
is  processing  of  a  spent  solvent  to 
restore  its  solvent  properties  before  it  is 
suitable  for  reuse  as  a  solvent.  As 
explained  elsewhere  in  this  preamble, 
today's  proposal  would  de-regulate  a 
specific  subset  of  these  materials  that 
are  recycled  by  being  reclaimed. 

The  existing  part  261  regulations 
identify  other  types  of  recvcling 
practices  that  are  fully  regulated 
because  they  generally  are  more  likely 
to  involve  discard  of  materials  (see  40 
CFR  261.2(c)).  These  practices  include 
recycling  of  "inherently  waste-like" 
materials,  recycling  of  materials  that  are 
"used  in  a  manner  constituting 
disposal."  and  "burning  of  materials  for 
energy  recovery."  Today's  proposal  is 
not  intended  to  affect  how  these 
recycling  practices  are  regulated. 

The  current  regulations  also  provide 
certain  specific  exemptions  and 
exclusions  from  the  definition  of  solid 
waste  for  particular  recycling  practices. 
For  example,  pulping  liquors  from 
paper  manufacturing  that  are  reclaimed 
in  a  pulpmg  liquor  recover}'  furnace  and 
then  reused  in  the  pulping  process  are 
excluded  from  regulation  under  40  CFR 
261.4(a)(6).  In  some  cases,  these 
exclusions  specif}-  certain  conditions 
that  must  be  met  in  order  to  qualify  for 
and  maintain  the  excluded  status  of  the 
recycled  material.  An  example  of  such 
a  "conditional  exclusion"  is  the  one 
provided  in  40  CFR  261.4(a)(9)  for  spent 
wood  preserving  solutions  that  are 


reclaimed  and  reused.  Today's  proposal 
would  impact  some  of  these  existing 
exclusions,  as  discussed  in  Section 
III. A.  below. 

D.  What  Are  the  Legal  Issues 
Surrounding  the  Definition  of  Solid 

Waste? 

1.  Background 

RCRA  gives  EPA  authority  to  regulate 
the  management  of  "solid  wastes" 
under  its  non-hazardous  waste  program. 
See.  e.g.  RCRA  sections  1008(a),  4001 
and  4004(a).  RCRA  also  gives  EPA 
authority  to  regulate  hazardous  wastes. 
See,  e.g.,  RCRA  sections  3001-3004. 
"Hazardous  wastes"  are  the  subset  of 
solid  wastes  that  present  threats  to 
human  health  and  the  environment.  See 
section  1004(5),  EPA  may  also  address 
solid  and  hazardous  wastes  under  its 
endangerment  authorities  in  section 
7003.  (Similar  authorities  are  available 
for  citizen  suits  under  section  7002.) 
Materials  that  are  not  wastes  are 
generally  not  subject  to  regulation  under 
RCRA  Subtitle  C.  Thus,  the  definition  of 
"solid  waste"  plays  a  key  role  in 
defining  the  scope  of  EPA's  RCRA's 
authorities. 

The  statute  defines  "solid  waste"  as 
"*    *   *  any  garbage,  refuse,  sludge  from 
a  waste  treatment  plant,  water  supply 
treatment  plant,  or  air  pollution  control 
facility  and  other  discarded  material 
*   *   *  resulting  from  industrial, 
commercial,  mining,  and  agricultural 
operations,  and  from  community 
activities.*   *   *"  RCRA  Section  1004 
(27)  (emphasis  added).  In  its  RCR.\ 
regulations,  EPA  has  historically 
defined  some  materials  destined  for 
recycling  as  "waste,"  while  excluding 
others. 

Since  1980,  EPA  has  interpreted 
"solid  waste  "  under  its  Subtitle  C 
regulations  to  encompass  both  materials 
that  are  destined  for  final,  permanent 
placement  in  disposal  units,  as  well  as 
some  materials  that  are  destined  for 
recycling.  45  FR  33090-95  (May  19, 
198'0):  50  FR  604-656  (Jan.  4,  1985)  [see 
especially  pages  616-618).  EPA  has 
offered  three  arguments  in  support  of 
this  approach: 

•  The  statute  and  the  legislative 
history  suggest  that  Congress  expected 
EPA  to  regulate  as  wastes  some 
materials  that  are  destined  for  recycling 
[see  45  FR  33091,  citing  numerous 
sections  of  the  statute  and  U.S.  Brewers' 
Association  v.  EPA.  600  F.  2d  974  (D.C. 
Cir.  1979):  48  FR  14502-04  (April  3, 
1983):  and  50  FR  616-618). 

•  Many  materials  stored  or 
transported  prior  to  recycling  present 
the  same  types  of  threats  to  human 
health  and  the  environment  as  materials 
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stored  or  transported  prior  to  disposal. 
In  fact,  EPA  found  that  recycling 
operations  have  accounted  for  a  number 
of  notorious  damage  incidents.  For 
example,  materials  destined  for 
recycling  were  involved  in  one-third  of 
the  first  60  filings  under  RCR.\'s 
imminent  and  -iubstantial  endangerment 
authoritv.  and  20  of  the  first  sites  listed 
under  CERCLA.  (48  FR  14474,  April  4. 
1983)  (The  Agency  has  not,  however, 
compiled  definitive  data  on  more  recent 
damage  cases  associated  with  recycling 
operations.)  Congress  also  cited  some 
damage  cases  which  can  be  interpreted 
to  involve  recvcling.  H.R.  Rep.  94-1491. 
94th  Cong..  2d  Ses.s.,  at  17.  18,  22. 

•  Excluding  all  materials  destined  for 
recycling  would  allow  materials  to 
move  in  and  out  of  the  hazardous  waste 
management  svstem  depending  on  what 
anv  person  handling  the  material 
intended  to  do  with  it  This  seems 
inconsistent  with  the  mandate  to  track 
hazardous  wastes  and  control  them  from 
"cradle  to  grave." 

Interpreting  the  statute  to  confer 
jurisdiction  over  al  least  some  materials 
destined  for  recycling.  EPA  has 
developed  in  part  261  of  40  CFR  a 
definition  of  "solid  waste"  for  Subtitle 
C  regulatory  purposes.  (Note  that  this 
definition  is  narrower  than  the 
definition  of  "solid  waste"  for  RCRA 
endangerment  and  information 
gathering  authorities.  See  40  CFR 
261.1(b)  and  Connecticut  Coastal 
Fishermen's  Association  v.  Remington 
Arms  Co..  989  F.2d  1305,  1315  (2d  Cir. 
1993).  holding  that  EPA's  use  of  a 
broader  and  more  specific  definition  of 
solid  waste  for  Subtitle  C  purposes  is  a 
reasonable  interpretation  of  the  statute.) 
'    Under  its  Subtitle  C  regulations,  EPA 
classifies  as  solid  wastes  some — but  not 
all — secondary  materials  that  are 
recycled  by  "reclamation."  The 
regulations  define  "spent  materials"  as 
being  "discarded"  if  they  are  destined 
for  reclamation.  However,  "commercial 
chemical  products"  are  not  defined  as 
"discarded"  when  reclaimed. 
Bvproducts  and  sludges  are  defined  as 
"discarded"  on  a  case-by-case  basis, 
EPA  regulates  these  materials  when  they 
are  reclaimed,  when  it  has  listed  them 
in  the  context  of  a  hazardous  waste 
listing  determination.  Hcjwever.  EPA 
does  not  regulate  by-products  and 
sludges  being  reclaimed  that  are  not 
listed  hazardous  wastes.  See  Table  1  to 
40  CFR  261.2.  Finally.  EPA  has 
promulgated  three  exceptions  from  the 
Subtitle  C  definition  for  materials 
destined  for  reclamation.  See  260.31(b) 
and  (c);  40  CFR  261.4(a)(8). 

In  a  reclamation  operation,  some 
components  of  a  material  are  recovered 
and  reused,  while  others  are  separated 


and  in  some  cases  are  discarded.  The 
variety  of  regulatory  approaches  to 
reclamation  reflects  the  fact  that  EPA 
has  found  that  some  reclamation 
processes  involve  discard  (because  they 
more  closely  resemble  waste 
management),  while  other  such 
processes  do  not  (because  they  more 
closely  resemble  normal 
manufacturing). 

Finally,  EPA  has  always  asserted  that 
materials  are  not  excluded  from  its 
jurisdiction  simply  because  someone 
claims  that  they  will  be  recycled.  EPA 
has  consistently  considered  materials 
destined  for  "sham  recycling"  to  be 
discarded  and,  hence,  to  be  solid  wastes 
for  Subtitle  C  purposes.  See  45  FR 
33093  (May  19,  1980).  50  FR  638-39 
(Jan.  4,  1985).  The  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  has  agreed  that 
materials  undergoing  sham  recycling  are 
discarded  and,  consequently,  are  solid 
wastes  under  RCRA.  See  American 
Petroleum  Institute  v.  EPA.  216  F.3d  50. 
58-59  (D.C.  Cir.  2000); 

2.  A  Series  of  D.C.  Circuit  Court 
Decisions 

Trade  associations  representing 
mining  and  oil  refining  interests 
challenged  EPA's  1985  regulatory 
definition  of  solid  waste.  In  1987.  the 
D.C.  Circuit  held  that  EPA  exceeded  its 
authority  "in  seeking  to  bring  materials 
that  are  not  discarded  or  otherwise 
disposed  of  within  the  compass  of 
"waste."  "  American  Mining  Congress  v. 
EPA  ("AVfC/"),  824  F.2d  1177,  1178 
(D.C.  Cir.  1987).  Although  the  Court 
clearly  articulated  this  concept,  it  did 
not  specify  which  portions  of  the  rules 
exceeded  EPA's  authority.  It  more 
generally  'granted  the  petition  for 
review."    j 

The  Coiil  held  that  some  of  the 
materials  EPA  was  seeking  to  regulate 
were  not  "discarded  materials"  under 
section  1004(27).  After  reviewing 
numerous  statutory'  provisions  and 
portions  of  the  legislative  history,  the 
Court  held  that  Congress  used  the  term 
"discarded"  in  its  ordinary  sense,  to 
mean  "disposed  of  or  "abandoned." 
824  F.2d  at  1188-89.  The  Court  further 
held  that  the  term  "discarded  materials" 
could  not  include  materials  *   *   * 
destined  for  beneficial  reuse  or  recycling 
in  a  continuous  process  by  the 
generating  industry  itself  {because  they) 
are  not  yet  part  of  the  waste  disposal 
problem."  824  F.2d  at  1190  (italics  in 
original).  The  Court  held  that  Congress 
had  direcfly  spoken  to  this  issue,  so  that 
EPA's  use  of  a  conflicting  definition  was 
not  entitled  to  deference  under  Chevron 

U.S.A.,  Inc.  V.  NRDC,  467  U.S.  837 
(1984).  824  F.2d  at  1183.  1189-90,  1193. 


At  the  same  time,  the  Court  did  not 
hold  that  no  recycled  materials  could  be 
discarded.  The  Court  mentioned  at  least 
two  examples  of  recycled  materials  that 
EPA  properly  considered  within  its 
statutory  jurisdiction,  noting  that  used 
oil  to  be  reused  as  fuel  and  metal- 
bearing  secondary  materials  stored  in 
open  piles  w^hich  leached  into  the 
environment  while  stored  for  reuse  in 
metals  recovery  can  be  considered  to  be 
solid  wastes.  824  F.3d  at  1187  (fn  14) 
and  1191  (fn  20).  Also,  the  Court 
suggested  that  materials  disposed  of  and 
recycled  as  part  of  a  waste  management 
program  are  within  EPA's  jurisdiction. 
824  F.  2d  at  1179.  Subsequent  decisions 
by  the  D.C.  Circuit  also  indicate  that 
some  materials  destined  for  recycling 
are  "discarded"  and  therefore  within 
EPA's  jurisdiction.  The  Court  held  that 
emission  control  dust  from  steelmaking 
operations  listed  as  hazardous  waste 
"K061"  is  a  solid  waste,  even  where 
sent  to  a  metals  reclamation  facility,  at 
least  where  that  is  the  treatment  method 
required  under  EPA's  land  disposal 
restrictions  program.  American 
Petroleum  Institute  v.  EPA  C'APII"), 
906  F.2d  729  (D.C.  Cir.  1990).  The  Court 
held  that  listed  wastes  managed  in  units 
that  are  part  of  wastewater  treatment 
units  are  discarded  materials  (and  solid 
wastes),  especially  where  it  is  not  clear 
that  the  industry  actually  reuses  the 
materials.  ("AV/C/f).  907  F.  2d  1179 
(D.C.  Cir.  1990).  Also,  the  Court  found 
that  EPA  potentially  had  jurisdiction 
over  oil-beariug  wastewaters  recycled  at 
petroleum  refineries,  although  in  the 
rule  under  review  EPA  failed  to  provide 
a  rational  basis  for  asserting  jurisdiction. 
American  Petroleum  Institute  v.  EPA 
['•APIir-),  216  F.3d  50,  37-58  (D.C.  Cir. 
2000). 

It  is  also  worth  noting  that  two  other 
Circuits  also  have  held  that  EPA  has 
authority  over  at  least  some  materials 
destined  for  reuse  rather  than  final 
discard.  The  U.S.  Court  of  Appeals  for 
the  11th  Circuit  found  that  "li|t  is 
unnecessary  to  read  into  the  term 
'discarded'  a  congressional  intent  that 
the  waste  in  question  must  finally  and 
forever  be  discarded."  U.S.  v.  ILCO,  996 
F.2d  1126,  1132  (11th  Cir.  1993) 
(finding  that  used  lead  batteries  sent  to 
a  reclaimer  have  been  "discarded  once" 
by  the  entity  that  sent  the  battery  to  the 
reclaimer).  The  Fourth  Circuit  found 
that  slag  held  on  the  ground  untouched 
for  six  months  before  sale  for  use  as 
road  bed  could  be  a  solid  waste.  Owen 
Electric  Steel  Co.  v.  EPA,  37  F.3d  146, 
150  (4th  Cir.  1994). 

Considering  all  of  these  decisions 
(except  the  API  case  decided  in  2000), 
in  1998  EPA  promulgated  a  rule 
adjusting  its  Subtitle  C  jurisdiction  over 
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materials  recycled  by  reclamation 
within  the  mineral  processing  industrv 
(the  "LDR  Phase  IV  rule").  63  FR  28556 
(May  26.  1998).  In  that  rule.  EPA 
promulgated  a  conditional  exclusion  for 
all  types  of  mineral  processing  materials 
destined  for  reclamation.  EPA  imposed 
a  cnnditiiin  prohibiting  land-based 
storage  prior  to  reclamation  because  it 
considered  secondary  materials  from  the 
mineral  processing  industry  that  were 
stored  on  the  land  to  be  part  of  the 
waste  disposal  problem.  6.3  FR  at  28581 
The  conditional  exclusion  decreased 
regulation  over  spent  materials  stored 
prior  to  reclamation,  but  increased 
regulation  over  by-products  and  sludges 
that  exhibit  a  hazardous  characteristic, 
and  that  are  stored  prior  to  reclamation. 
EPA  noted  that  the  statute  does  not 
authorize  it  to  regulate  "materials  that 
are  destined  for  immediate  reuse  in 
another  phase  of  the  industry's  ongoing 
production  process."  EPA.  however, 
took  the  position  that  materials  that  are 
removed  from  a  production  process  for 
storage  are  not  "immediately  reused," 
and  therefore,  are  "discarded."  63  FR  at 
28580. 

The  mining  industry'  challenged  the 
rule,  and  the  D.C.  Circuit  vacated  the 
provisions  that  expanded  jurisdiction 
over  characteristic  by-products  and 
sludges  destined  for  reclamation. 
Association  of  Batten,'  Recvclers  v.  EPA 
("ABR"].  208  F.ad  1047  (D.C.  Cir.  2000). 
The  Court  held  that  it  hadalreadv 
resolved  the  issue  presented  here  in  its 
opinion  in  AMC  I.  where  it  found  that 
"*    *    *  Congress  unambiguously 
expressed  its  intent  that  'solid  waste' 
(and  therefore  EPA's  regulatory 
authority)  be  limited  to  materials  that 
are  'discarded'  by  virtue  of  being 
disposed  of.  abandoned,  or  thrown 
away   "  208  F.2d  at  1051.  It  repeated  that 
materials  reused  within  an  ongoing 
industrial  process  are  neither  disposed 
of  or  abandoned.  208  F.3d  at  1051-52. 
It  explained  that  the  intervening  API  I 
and  AMC  II  decisions  had  not  narrowed 
the  holding  in  AMC  1.  208  F.3d  at  1054- 
1056. 

At  the  same  time,  the  Court  did  not 
hold  that  storage  before  reclamation 
automatically  makes  materials 
"discarded   "  Rather,  it  held  that  "*    *    * 
at  least  some  of  the  secondare  material 
EPA  seeks  to  regulate  as  solid  waste  fin 
the  mineral  processing  rule)  is  destined 
for  reuse  as  part  of  a  continuous 
industrial  process  and  thus  is  not 
abandoned  or  thrown  away."  208  F.3d 
at  1056. 

3.  Today's  Action 

EPA  has  promulgated  a  final  rule 
removing  from  the  Code  of  Federal 
Regulations  the  byproduct  and  sludge 


provisions  of  the  1998  mineral 
processing  exclusion  that  the  Court 
vacated  in  ABR.  67  FR  11251  (Mar.  13. 
2002).  Nonetheless,  EPA  views  ABR  as 
creating  an  opportunity  to  re-examine 
its  rules  and  interpretations  and  clarify 
whether  they  regulate  certain  materials 
that  are  not  "discarded."  In  today's 
proposed  rule,  therefore,  EPA  is 
attempting  to  identify  a  certain  class  or 
category'  of  materials  that  EPA  has 
determined  are  not  discarded  for 
purposes  of  Subtitle  C.  As  explained  in 
more  detail  elsewhere  in  this  notice, 
EPA  generally  believes  that  such 
materials  may  include  those  that  are 
recycled  by  being  reclaimed  within  the 
same  industry  in  which  they  were 
generated.  EPA  thinks  that  other  classes 
of  recycling  activities,  such  as  "burning 
for  energy  recovery,"  "use  constituting 
disposal,"  and  recycling  of  materials 
classified  as  'inherently  waste-like" 
clearly  involve  elements  of  discard. 

EPA  is  today  proposing  that  any 
material  which  is  generated  and 
reclaimed  in  a  continuous  process 
within  the  same  industry  (as  defined  in 
today's  proposal)  is  not  "discarded"  for 
purposes  of  Subtitle  C,  provided  that  the 
recycling  process  is  "legitimate." 
Guided  by  the  AMC  I  and  ABR  opinions, 
EPA  is  proposing  to  exclude  these 
materials  from  the  definition  of  solid 
waste  for  purposes  of  Subtitle  C.  Under 
this  approach,  EPA  is  proposing  that 
when  generation  and  reclamation  occur 
on  a  continuous  basis  within  a  single 
industry  (as  the  terms  are  defined  in  this 
proposal),  secondary  materials  would 
not  be  regulated  as  solid  wastes. 

Looking  to  the  D.C.  Circuit  decisions 
for  guidance,  EPA  is  proposing  today  to 
exercise  its  discretion  to  interpret  the 
statutory'  term  "discard"  for  Subtitle  C 
purposes.  EPA  is  proposing  that 
materials  recycled  in  a  continuous 
process  within  the  generating  industry 
would  not  be  considered  solid  wastes 
for  Subtitle  C  purposes.  For  reasons 
articulated  later  in  this  preamble.  EPA 
believes  that  it  must  draw  lines  to 
provide  a  measure  of  regulatory 
certainty.  EPA  believes  that  the  lines  it 
is  proposing  today  reflect  reasonable 
judgments. 

EPA  notes  that  the  term  "soHd  waste" 
is  used  in  several  places  in  the  statute 
in  addition  to  Subtitle  C  EPA,  however, 
is  limiting  the  specific  definitions  in 
today's  proposal  to  its  Subtitle  C 
regulations  While  the  general  concepts 
that  the  Court  articulated  mav  also  plav 
a  role  in  other  RCR.\  provisions.  EPA 
does  not  think  the  detailed  scheme 
involving  "industry"  classifications  and 
time  limits  on  processing  which  it  has 
developed  for  this  rule  are  necessarily 
appropriate  for  other  RCR.'^  provisions. 


For  example,  RCRA  section  7003  gives 
EPA  authority  to  compel  actions  to 
abate  conditions  that  may  present  an 
"imminent  and  substantial 
endangerment  '  involving  solid  wastes. 
EPA  uses  this  authority  on  a  case-by- 
case  basis.  The  Agency  can  determine  in 
a  specific  factual  context  whether  a 
material  which  causes  an  endangerment 
is  discarded.  Finally,  EPA  notes  that  it 
continues  to  regard  any  material 
intended  for  recycling  that  escapes  into 
the  environment  as  "discarded"  and. 
therefore,  within  its  statutory 
jurisdiction. 

E.  What  Suggestions  Have  Stakeholders 
Offered  for  Future  Efforts  To  Revise  the 
Current  Recycling  Regulations? 

In  the  final  rule  responding  directly  to 
the  vacaturs  ordered  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  Association  of 
Battery  Recyclers,  v.  EPA  208  F.3d  1047 
(2000)  [67  FR  11251^,  March  13,  2002). 
EPA  asked  stakeholders  to  submit 
suggestions  for  possible  future  revisions 
to  the  current  recycling  regulations. 

The  Agency  received  responses  from 
both  States  and  industry'  stakeholders. 
Some  comments  pertained  to  specific 
waste  streams  or  industrial  processes, 
but  others  were  broader  in  nature. 
Although  many  of  the  broader 
suggestions  are  outside  the  scope  of  the 
current  proposal.  EPA  would  like  to 
briefly  summarize  the  comments  here  in 
order  to  continue  the  public  dialogue  on 
possible  future  efforts.  In  addition,  the 
full  set  of  these  suggestions  are  included 
in  the  docket  to  today's  proposed 
rulemaking.  EPA  requests  comment  on 
both  these  and  any  other  possible 
revisions  to  the  definition  of  solid  waste 
that  might  be  included  in  future 
proposals. 

Most  of  the  comments  from  industry 
stakeholders  focused  on  the  regulatory 
definition  of  "discarded  material  "  found 
in  40  CFR  261.2(a)(2).  Many  of  these 
stakeholders  encouraged  the  Agency  to 
address  broadly  the  issue  of  when 
"discard  "  of  recyclable  materials  occurs. 
Several  commenters.  including  the 
American  Chemistry  Council  (ACC), 
American  Petroleum  Institute  (API). 
Chevron-Texaco  and  the  International 
Precious  Metals  Institute  (IPMI) 
suggested  removing  "recycled"  from  the 
definition  of  discarded  materials. 
Commenters  offered  different  regulatory 
alternatives  to  ensuring  that  "sham 
recycling"  does  not  occur  as  a  result  of 
removing  recycling  from  the  definition 
of  discard   including  suggesting  that 
EP.'^  specif)'  "legitimacy  criteria"  (ACC), 
suggesting  EPA  delineate  material 
management  factors  that  would  indicate 
discard  (IPMIl,  or  including  specific 
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"sham"  practices  in  the  definition  of 
solid  waste  (API  and  Chevron-Texaco). 

The  Synthetic  Organic  Chemical 
Manuiacturers  Association  (SOCMA) 
raised  issues  on  clarifying  the  terms 
"continuous  industrial  process," 
"generating  industry"  and  "off-site/on- 
site."  SOCMA  provided  examples  of 
how  the  different  terms  could  be 
applied  to  the  Association's  members. 
SOCMA  also  provided  specific 
comments  and  regulatory  language  for 
an  expanded  variance  procedure  to 
exempt  materials  from  the  definition  of 
solid  waste. 

API  and  Chevron-Texaco  offered  the 
most  specific  comments,  attaching 
regulatory  language  for  discussion. 
Chevron-Texaco  suggested  adding  a 
requirement  that  material  with 
hazardous  constituents  above  Universal 
Treatment  Standard  (UTS)  levels  that  is 
managed  such  that  the  material  is 
released  to  the  environment  would  be 
considered  discarded.  API  offered 
several  possible  new  additions  to  the 
definition  of  discarded  material,  which 
closely  follow  examples  that  EPA  has 
used  in  past  rulemaking  and  guidance, 
(see  October  3,  2002  letter  from  API  to 

EPA). 

Several  commenters  (e.g.  API, 
SOCMA)  focused  on  the  decision's 
discussion  of  a  waste  being  recycled  in 
a  "continuous  industrial  process."  They 
stated  that  a  "continuous"  process 
encompasses  all  of  the  steps  between 
original  production  of  a  raw  material 
.  and  eventual  disposal,  including  any 
reclamation  that  might  occur.  These 
commenters  believed  that  'continuous 
industrial  process"  did  not  necessarily 
imply  only  a  single  industry. 
Conunenters  cited  examples  of 
generators  sending  material  off-site  to 
recyclers  who  reclaim  the  material  for 
reuse  in  other  industries. 

Other  industry-suggested  revisions 
include  creating  a  variance  process  for 
waste  going  to  environmentally 
protective  recycling  (ACC).  adding 
specific  language  that  co-products  are 
not  solid  waste  (Hogan  and  Hartson. 
LLP),  extending  the  storage 
accumulation  times  (SOCMA),  revising 
the  definition  of  "accumulated 
speculatively"  in  40  CFR  261.1(b)(8)  for 
the  mining  and  mineral  processing 
industry  (National  Mining  Association), 
and  a  recycling  exclusion  for  spent 
pickle  liquor  recycling  efforts  (American 
Iron  and  Steel  Institute). 

The  Association  of  State  and 
Territorial  Solid  Waste  Management 
Officials  (ASTSWMO)  expressed  general 
support  for  simplifying  the  current 
regulations  and  encouraging  recycling. 
However,  they  also  expressed  the  strong 
opinion  that  codified  legitimacy  criteria 


should  be  included  in  emy  changes,  and 
that  a  notification  or  certification 
provision  be  added  to  allow  state 
regulatory  agencies  to  determine 
whether  recycling  practices  are 
legitimate. 

F.  What  Is  the  Scope  of  Today's 
Proposed  Rule? 

As  discussed  previously  in  this 
section  of  today's  preamble,  spent 
materials,  listed  sludges  and  listed 
byproducts  that  are  recycled  by  being 
reclaimed  are  ciurently  considered 
wastes  for  RCRA  regulatory  purposes. 
Today's  proposal  would  affect  a 
particular  subset  of  these  waste 
materials.  Specifically,  materials  that 
are  "generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry"  (as  defined  in  this  proposal) 
would  no  longer  be  regulated  under 
RCRA's  Subtitle  C  hazardous  waste 
management  system. 

Today's  proposed  40  CFR  261.2(g)(2) 
also  requires  that  reclamation  of 
excluded  materials  within  the 
generating  industry  must  produce  a 
product  or  ingredient  that  can  be  used 
or  reused  without  any  further 
reclamation.  This  requirement  is 
intended  to  prevent  situations  where 
excluded  materials  might  be  only 
partially  reclaimed  within  the 
generating  industry,  and  then  sent  to  a 
different  industry  for  one  or  more 
■final"  reclamation  steps.  We  do  not 
believe  that  such  partial  reclamation  - 
practices  would  be  consistent  with  the 
concept  of  "continuous  process  within 
the  same  industry"  as  it  is  articulated  in 
today's  proposal. 

Today's  proposal  would  not  affect 
materials  that  are  reclaimed  in  other 
ways.  Thus,  spent  materials,  listed  by- 
products and  listed  sludges  that  are 
generated  and  reclaimed  in  different 
industries  would  generally  remain 
subject  to  regulation  as  wastes.  This 
proposal  would  also  not  affect  materials 
that  are  currently  considered  wastes 
because  they  are  recycled  in  a  certain 
way.  This  category  of  wastes  includes 
materials  that  are  "inherently  waste- 
like," materials  that  are  "speculatively 
accumulated,"  materials  that  are 
recycled  and  "used  in  a  manner 
constituting  disposal,"  and  materials 
that  are  "burned  for  energy  recovery." 
The  regulator^'  provisions  for  these 
categories  of  wastes  are  found  in  40  CFR 
261.2. 

Today's  proposal  would  also  codify  in 
regulations  criteria  for  assessing 
"legitimate  recycling"  of  hazardous 
secondary  materials.  These  criteria 
would  apply  not  only  to  the  materials 
that  would  be  excluded  imder  today's 
proposal,  but  more  broadly  to  recycling 


of  hazardous  wastes,  as  well  as 
recycling  of  hazardous  secondary 
materials  that  are  not  considered  wastes 
when  they  are  recycled.  These  criteria 
for  legitimate  recycling  would  not, 
however,  apply  to  materials  that  are  not 
hazardous  wastes,  or  materials  that  do 
not  exhibit  a  hazardous  characteristic. 

m.  Detailed  Description  of  Today's 
Proposed  Rule 

A.  Exclusion  for  Hazardous  Secondary 
Materials  Generated  and  Reclaimed  in  a 
Continuous  Process  Within  the  Same 
Industry 

1.  What  Is  the  Intent  of  the  Proposed 
Exclusion? 

Today's  proposal  would  exclude  from 
the  RCRA  regulatory  definition  of  solid 
waste  hazardous  secondary  materials 
that  are  generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry.  As  discussed  in  the  previous 
section  of  this  preamble,  the  D.C.  Circuit 
Court's  decisions  have  provided  general 
direction  to  the  Agency  as  to  the 
meaning  of  "discarded  materials"  in 
section  1004(27)  and  the  extent  of  the 
Agency's  Subtitle  C  jurisdiction  over 
recycling.  Today's  proposed  rule  is 
intended  to  define  "solid  waste"  for 
Subtitle  C  purposes  in  a  way  that  we 
believe  is  consistent  with  the  Court's 
general  direction,  to  establish  specific 
rules  for  how  the  exclusion  will  be 
implemented,  and  explain  how  the 
exclusion  fits  into  RCRA's  general 
regulatory  framework. 

Today's  proposal  would  raodif\'  the 
current  regulatory  provision  at  40  CFR 
261.2(c)(3),  which  specifies  that  some 
types  of  hazardous  secondary  materials 
are  wastes  if  their  recycling  involves 
reclamation.  In  effect,  we  are  proposing 
to  relinquish  regulatory  controls  over 
such  materials,  provided  that  they  are 
generated  and  reclaimed  in  accordance 
with  today's  proposal.  This  proposal, 
which  we  believe  is  consistent  with  the 
Court's  opinions,  would  generally 
exclude  materials  that  are  recycled  in  a 
manner  more  akin  to  normal  industrial 
production  than  waste  management. 

2.  What  Is  "Reclamation?" 

"Reclamation"  of  materials  can 
involve  a  number  of  different  types  of 
activities  and  end  results.  As  defined  in 
40  CFR  261.1(c),  a  material  is  reclaimed 
"*   *   *if  it  is  processed  to  recover  a 
usable  product,  or  if  it  is  regenerated." 
From  a  technical  standpoint,  some 
reclamation  processes  are  relatively 
simple,  such  as  magnetic  separation  of 
ferrous  metals  from  a  pollution  control 
sludge.  Other  types  of  reclamation  may 
be  much  more  complex,  and  may 
involve  a  series  of  processing  steps  to 
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obtain  the  desired  end-product.  An 
example  could  be  where  a  solid-form 
secondary  material  is  separated  into 
different  fractions  and  then  smelted  to 
recover  metal  constituents. 

In  some  cases,  reclamation  essentially 
involves  extraction  of  a  valuable 
component  from  a  wa.ste  or  other 
material.  An  example  of  this  tvpe  of 
reclamation  occurs  in  the  mineral 
processing  industry,  such  as  when 
smelter  by-products  are  processed  in  a 
series  of  steps  to  successively  extract 
several  different  precious  metals. 
Another  type  of  reclamation  involves 
"regenerating"  used  products  or 
materials  so  that  they  can  be  reused  for 
their  original  purpose,  or  some  other 
purpose.  A  common  exajnple  of  this 
type  of  reclamation  is  found  in  the  steel 
making  industry,  where  "pickling" 
acids  are  used  to  remove  scala  and  other 
impurities  from  steel,  eventually  lose 
their  acidic  properties,  and  must  be 
reclaimed  before  they  can  be  used  again 
as  pickling  agents.  In  this  case,  the 
reclamation  process  may  yield  both 
regenerated  pickling  acid,  as  well  as  a 
marketable  iron  oxide  product. 

3.  What  Types  of  Materials  Would  Be 
Eligible  for  the  Proposed  Exclusion? 

Under  the  current  regulations,  certain 
hazardous  secondary  materials  that  are 
recycled  by  being  reclaimed  are 
considered  wastes  (see  40  CFR 
261.2(c)(3)).  These  materials  include 
sludges  and  by-products  that  are  listed 
hazardous  wastes  (see  listings  in  40  CFR 
261.31  and  40  CFR  261.32),  scrap  metal, 
and  listed  or  characteristic  "spent 
materials."  As  defined  in  40  CFR 
261.1(c),  materials  are  "spent"  when 
they  are  used  and  as  a  result  of 
contamination  can  no  longer  serve  the 
purpose  for  which  they  were  produced 
without  processing.  Additional 
guidance  on  the  definition  of  "spent 
material"  may  be  found  on  the  Agency's 
"RCRA  Online"  Internet  data  base,  at 
h  Up  ://yosemiip.epa.gov/US  W/rcra.nsf// 
Documen  ts/8D4  6F0  768 1 2  A  58 
D0852565DAQ06Fn565. 

An  example  of  a  spent  material  would 
be  a  solvent  that  is  used  for  degreasing 
metal  parts,  and  which  eventually 
becomes  too  contaminated  for  further 
use  in  degreasing.  Similarly,  under  the 
current  regulations  some  types  of  scrap 
metal  are  wastes  prior  to  reclamation 
(although  they  are  subject  to  less 
stringent  Subtitle  C  regulations  under  40 
CFR  261.6). 

Some  materials  that  are  "generated 
and  reclaimed  in  a  continuous  process 
within  the  same  industr\-"  (as  proposed 
today)  would  not  be  eligible  for  the 
exclusion.  As  specified  in  proposed  40 
CFR  261. (g)(1),  the  exclusion  would  not 


apply  to  recycling  of  materials  that  are 
"inherently  waste-like"  [see  40  CFR 
261.2(d)).  materials  used  in  "a  manner 
constituting  disposal"  (see  40  CFR 
261.2{c)(l )  and  part  266,  subpart  C).  or 
materials  that  are  "burned  for  energv 
recovery"  (see  40  CFR  261.21c)(2)).  Any 
of  these  recycling  practices  could 
potentially  be  conducted  intra-industn, . 
Nevertheless,  these  particular  recvcling 
practices  have  been  identified  bv  the 
Agency  as  being  akin  to  discard,  and 
therefore  materials  that  are  recycled  in 
these  specific  ways  are  explicit Iv 
identified  as  wastes  under  the  current 
regulations.  The  Agency  does  not  intend 
to  change  the  way  these  waste  materials 
are  regulated  in  today's  proposal.  We 
believe  that  the  original  logic  for 
maintaining  regulator}-  jurisdiction  over 
these  materials  remains  valid. 

The  basic  premise  of  todav's  proposed 
exclusion  is  that  materials  that  are 
"generated  and  reclaimed  in  a 
continuous  process  wnthin  the  same 
industry"  (as  defined  in  this  proposal) 
would  not  be  considered  wastes  for 
Subtitle  C  purposes.  Generally,  when  a 
material  is  reclaimed  within  the  same 
industry  that  generated  it.  the  material 
can  remain  useful  to  that  industry,  and 
thus  is  not  discarded.  In  effect,  the 
industry  has  not  "finished"  with  the 
material:  rather,  it  is  to  the  advantage  of 
the  industr\  to  continue  using  it  as  a 
substitute  for  other  tvpes  of  materials. 

While  the  Agency  "believes  that  the 
types  of  material  that  would  be  eligible 
for  the  exclusion  in  today's  proposal 
w-ould  generally  not  be  discarded,  we 
believe  there  may  also  be  more  technical 
reasons  for  excluding  such  materials. 
For  one.  processes  and  facilities  that 
operate  within  the  same  industrv-  are 
likely  to  use  similar  raw  materials  and 
process  them  in  a  similar  manner.  Thev 
are  also  likely  to  have  expertise  as  to  the 
types  of  secondary  materials  produced 
by  their  industry,  their  potential  for 
recycling,  and  appropriate  practices  for 
managing  such  materials.  For  these 
practical  reasons.  EPA  believes  that  the 
potential  for  environmental  harm  from 
de-regulating  this  type  of  recvcling 
practice  is  likely  to  be  relatively  small 
compared  to  other  types  of  recycling 
practices. 

While  we  are  proposing  to  define 
materials  generated  and  reclaimed 
within  the  same  industry  as  in-process 
materials  that  are  not  solid  wastes  for 
purposes  of  Subtitle  C.  this  is  not  to  say 
that  all  materials  legitimately  recycled 
between  different  industries  are  always 
solid  wastes.  In  fact,  the  Agency  has 
promulgated  several  specific  exclusions 
to  the  definition  of  solid  waste  for 
materials  that  are  generated  in  one 
industry  and  reclaimed  in  another.  We 


are  not  proposing  to  revisit  those 
exclusions. 

4.  What  Is  Meant  by  a  "Continuous 
Process  Within  the  Same  Industry?" 

Proposed  40  CFR  261.2(g)(2)  would 
establish  the  general  regulatory 
framework  for  defining  "continuous 
process  within  the  same  industrv."  and 
thus,  how  recycling  must  be  conducted 
in  order  to  qualifv'  for  the  exclusion.  As 
explained  below,  we  are  co-proposing 
today  two  different  options  for  defining 
"continuous  process  within  the  same 
industry."  The  two  options  differ  only 
in  that  one  option  (Option  #2)  would 
treat  differently  reclamation  facilities 
that  also  accept  hazardous  wastes 
generated  from  different  industries.  We 
are  co-proposing  these  two  options 
today  because  the  Agency  believes  both 
are  viable  and  appropriate  approaches 
and  deserve  equal  consideration  by 
commenters. 

Co-Proposal  Option  1 :  Under  this 
option,  hazardous  secondar\-  materials 
would  have  to  be  generated  and 
reclaimed  within  a  single  industry  in 
order  to  qualif\'  for  the  exclusion  (the 
definition  of  "industry  "  for  the  purpose 
of  this  proposal  is  discussed  in  section 
III.A.6  of  this  preamble,  below).  Thus, 
for  example,  if  a  hazardous  secondary 
material  was  generated  in  the  motor 
vehicle  manufac-turing  industry-  and 
then  shipped  for  reclamation  to  a 
facility  in  the  ship  and  boat  building 
industry,  the  exclusion  would  not 
apply,  and  the  materials  would  be 
regulated  as  hazardous  wastes. 

Under  proposed  40  CFR  261.2(g)(2), 
reclamation  of  excluded  material  could 
take  place  in  multiple  processing  steps, 
provided  that  each  processing  step  takes 
place  in  the  same  industry  that 
generated  the  material.  To  illustrate,  if 
a  copper-bearing  sludge  required  three 
separate  reclamation  steps  in  order  to 
produce  a  marketable  product  such  as 
copper  sulfate,  each  of  those 
reclamation  steps  would  have  to  take 
place  within  the  same  industry  in  order 
to  qualify  for  the  exclusion. 

Proposed  40  CFR  261.2(g)(2)  would 
also  allow  reclamation  of  excluded 
material  to  take  place  at  one  or  more 
different  locations  or  facilities,  as  long 
as  each  reclamation  step  occurs  within 
the  generating  industry.  In  fact,  we 
anticipate  that,  in  many  situations, 
reclamation  of  materials  will  take  place 
at  a  different  facility  from  where  the 
materials  were  generated,  but  would 
remain  within  in  the  same  industrv.  In 
some  cases,  excluded  materials  might  be 
reclaimed  in  several  steps,  each  time  at 
a  different  location  or  facility,  but 
within  the  same  industry.  As  proposed, 
therefore,  the  exclusion  would  not  place 
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any  geographical  limits  on  movements 
of  excluded  materials,  provided  that 
each  facility  where  the  material  is 
reclaimed  is  in  the  same  industry  that 
originally  generated  the  material. 

It  is  lUtely  that  there  will  be  many 
situations  in  which  reclamation  of  an 
excluded  material  results  in  a  finished 
end-product  that  needs  no  further 
reclamation,  as  well  as  a  residual 
secondary  material  that  has  no  further 
use  and  must  be  disposed  of.  Such 
residuals  would  be  wastes,  and  thus  not 
eligible  for  the  exclusion.  If  the  wastes 
were  hazardous,  they  would  need  to  be 
managed  according  to  applicable 
hazardous  waste  regulations. 

Today's  proposal  also  anticipates 
situations  where  residuals  from 
reclamation  of  excluded  materials  are 
sent  to  a  different  industry-  for  further 
reclamation  As  proposed  in  40  CFR 
261.2(g)(2)(ii).  such  residual  materials 
would  not  be  eligible  for  today's 
exclusion,  since  they  would  no  longer 
be  managed  within  the  same  industry. 
The  fact  that  such  materials  are  sent  to 
another  industry  and  are  thus  ineligible 
for  the  exclusion  would  not.  however, 
affect  the  exclusion  for  materials  that 
remained  within  the  generating 
industry  To  illustrate,  if  intra-industry 
reclamation  of  an  excluded  metal- 
bearing  sludge  generated  a  residual 
material  that  was  then  sent  to  a  different 
industry  for  further  reclamation,  that 
residual  would  be  considered  a  waste, 
but  the  exclusion  for  the  original  metal- 
bearing  sludge  would  not  be  affected. 
Similarly,  a  reclamation  process  might 
generate  two  types  of  residual 
materials — one  which  could  be  further 
reclaimed  in  the  same  industry,  and 
•  another  that  is  amenable  to  reclamation 
in  a  different  industry.  In  such  cases, 
the  material  that  continues  to  move  in 
the  same  industry  would  continue  to  be 
excluded,  while  the  residual  material 
sent  to  a  different  industry  would  not  be 
excluded, 

Co-Proposal  Option  #2.-  Today's  co- 
proposed  Option  #2  is  identical  to  the 
first  option  described  above,  with  one 
exception.  Under  Option  #2.  hazardous 
secfmdary  materials  that  are  generated 
and  reclaimed  in  a  continuous  process 
within  the  same  industry  would  not  be 
eligible  for  the  exclusion  if  the 
reclamation  takes  place  at  a  facility  that 
also  recycles  regulated  hazardous 
wastes  generated  in  a  different  industry. 
This  option  would,  however,  allow  the 
exclusion  for  materials  recycled  within 
the  same  industry  if  the  reclamation 
facility  is  also  recycling  non-hazardous 
wastes,  or  hazardous  materials  that  are 
excluded  from  regulation  under  other 
provisions  (such  materials  could 
include,  for  example,  characteristic  by- 


products and  sludges  that  are  not  solid 
wastes  when  reclaimed  according  to  40 
CFR  261.2(c),  or  materials  being  used  as 
effective  substitutes  for  commercial 
products  under  40  CFR  261.2(e)).  This 
regulatory  option  would,  in  effect, 
establish  a  bright  line  to  distinguish 
facilities  that  are  engaged  in  recycling 
that  is  eligible  for  today's  proposed 
exclusion,  and  facilities  which  could  be 
considered  to  be  engaged  in  commercial 
recycling,  and  which  should  thus  be 
ineligible  for  the  exclusion. 

To  illustrate  this  co-proposed  option, 
if  a  paint  manufacturer  who  reclaims 
spent  solvents  were  to  accept  spent 
solvents  from  other  paint 
manufacturers,  as  well  as  spent  solvents 
from  a  generator  in  a  different  industry- 
(e.g.,  an  automobile  repair  shop),  none 
of  the  spent  solvents  managed  by  the 
paint  manufacturer  would  be  eligible  for 
the  exclusion  proposed  today.  If, 
however,  in  this  example  the  solvents 
from  the  automobile  repair  shop  were 
excluded  under  a  different  regulatory 
provision  (e.g..  because  they  are  reused 
without  reclamation — see  40  CFR 
261.2(e)),  the  solvents  generated  and 
reclaimed  within  the  paint 
manufacturing  industry  would  be 
eligible  for  the  exclusion. 

Advantages  and  disadvantages  of 
Options  #J  and  #2.  The  Agency  believes 
that  Option  #1  described  above  would 
likely  encourage  more  beneficial 
recycling,  since  it  would  allow  the 
exclusion  for  a  somewhat  broader  set  of 
recycling  practices.  Another  argument 
for  this  option  might  be  that  the 
exclusion  for  a  material  managed  at  a 
reclamation  facility  should  not  be 
affected  by  the  fact  that  more  stringently 
regulated  materials  [i.e.,  hazardous 
wastes)  are  also  being  managed  at  the 
facility.  Such  facilities  would  typically 
have  RCRA  permits,  and  thus  would  be 
subject  to  stringent  design,  operating 
and  corrective  action  requirements. 
Some  might  argue,  therefore,  that  such 
regulated  facilities  are  well-suited  to 
manage  materials  that  would  not  be 
regulated  under  the  terms  of  today's 
proposed  exclusion. 

With  regard  to  Option  #2,  an 
advantage  to  this  approach  would  be 
greater  certainty  to  the  regulated 
community  as  to  when  they  would  be 
ineligible  for  the  exclusion  we  propose 
today.  Otherwise,  it  could  be  difficult 
for  a  generator  to  determine  if  facilities 
engaged  in  intra-industry  recycling  that 
also  recycle  hazardous  wastes  from  one 
or  more  different  industries  are  engaged 
in  a  continuous  process  within  the 
generating  industry.  Option  #2  clearly 
defines  whether  the  recycling  is  taking 
place  within  the  generating  industry  by 
drawing  a  bright  line  between  excluded 


recycling  and  commercial  recycling.  As 
explained  below,  commercial  recycling 
presents  different  legal  and  policy 
issues  compared  with  recycling  within 
other  industries.  For  some  facilities,  this 
regulatory  option  would  also  address 
potential  concerns  regarding  the  mixing 
of  excluded  secondary  materials  with 
regulated  hazardous  wastes.  Another 
concern  is  that  if  excluded  secondary 
materials  were  allowed  to  be  mingled 
with  regulated  hazardous  wastes,  it 
could  be  much  more  difficult  for 
overseeing  agencies  to  determine 
whether  the  generator  and/or  reclaimer 
were  in  compliance  with  the  terms  of 
the  exclusion. 

EPA  requests  comment  on  the  two  co- 
proposed  regulatory'  options  described 
above,  particularly  with  regard  to  the 
advantages  and  disadvantages  of  the 
different  approaches,  their  potential 
associated  benefits,  and  whether  such 
approaches  would  be  consistent  with 
the  general  direction  given  in  this  area 
by  the  D.C.  Circuit  Court  of  Appeals. 

5.  What  Other  Options  Were  Considered 
for  Defining  "Continuous  Process 
Within  the  Same  Industry?" 

In  developing  the  exclusion  in  today's 
proposal,  the  Agency  considered  several 
alternative  approaches  to  defining  the 
concept  of  "continuous  process  within 
the  generating  industry."  One  option 
that  was  considered  would  define  the 
scope  of  the  exclusion  depending  on 
who  uses  the  products  of  the  recycling 
process  after  the  secondary  materials  are 
reclaimed.  Under  this  approach,  to  'oe 
eligible  for  the  exclusion,  the  products 
from  reclamation  of  secondary'  materials 
could  be;  (a)  Sold  to  the  general  public 
if  such  products  were  considered 
tv'pical  products  of  the  generating 
industry;  or  (b)  reused  as  a  product  or 
ingredient  within  the  generating 
industry,  if  the  reclaimed  material  was 
not  a  typical  product  of  the  generating 
industry. 

To  illustrate  this  option,  if  a  paint 
manufacturer  received  spent  solvent 
from  another  paint  manufacturer  that  s/ 
he  then  reclaimed,  the  reclaimed 
solvent  could  not  be  sold  to  the  general 
public  and  maintain  the  exclusion, 
under  the  assumption  that  solvent  is  not 
a  typical  product  of  the  paint 
manufacturing  industry.  In  this 
example,  the  reclaimed  solvent  would 
have  to  be  reused  within  the  paint 
manufacturing  industry  in  order  to 
maintain  the  exclusion.  The  paint 
manufacturer  would  thus  have  the 
option  of  reusing  the  solvent  [e.g.,  as  an 
ingredient  in  making  paint),  or  selling  it 
to  another  party  within  the  paint 
manufacturing  industry.  Under  this 
alternative  approach,  if  the  reclaimed 
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solvent  were  sold  to,  for  example,  a 
semi-conductor  manufacturer,  the 
incoming  spent  solvent  would  not  be 
covered  by  the  exclusion.  This  approach 
would,  however,  allow  metal 
manufacturers  to  reclaim  metals  from 
excluded  metal-bearing  secondarv 
materials  and  sell  it  to  the  general 
public,  since  metals  would  be  a  typical 
product  of  the  metals  industry. 

EPA  believes  that  promulgating  the 
exclusion  in  this  wav  could  be  a 
reasonable  interpretation  of  the  concept 
of  "continuous  process  within  the 
generating  industry."  One  important 
issue  that  such  an  approach  would 
raise,  however,  would  be  defining  what 
would  be  considered  a  "tvpical 
product"  of  the  generating  industry-  (i.e., 
what  is  a  typical  product  of  an  industry 
as  identified  by  a  particular  4-digit 
NAICS  code?).  We  request  comment  on 
this  alternative  generally,  and  on  how  to 
define  "typical  product  of  the 
generating  industrv." 

EPA  requests  comment  on  the 
regulatorv  alternatives  described  above, 
particularly  with  regard  to  the  need  for 
such  additional  restrictions,  their 
potential  associated  benefits,  and 
whether  such  approaches  would  be 
consistent  with  the  general  direction 
given  in  this  area  by  the  D.C.  Circuit 
Court  of  Appeals. 
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6.  How  Is  EPA  Proposing  To  Define 
"Industry?" 

Considerations  for  Defining  "Same 
Generating  Industry" 

Consistent  with  the  court's  language, 
we  are  proposing  to  limit  EPA's 
regulators-  jurisdiction  in  cases  where 
hazardous  secondary  materials  are  being 
generated  and  legitimately  reclaimed  in 
a  continuous  process  within  the  same 
industry,  because  the  activity  is 
essentially  ongoing  manufacturing.  In 
order  to  draft  a  regulation  that  sets  out 
this  principle,  however,  we  needed  to 
develop  a  useful  definition  of 
"industry"  so  that  today's  proposed 
exclusion  could  be  implemented  across 
a  variety  of  materials,  activities,  and 
industries.  In  developing  a  definition  of 
industr\-  for  this  proposal,  we 
considered  (1)  w^hether  the  definition 
could  be  easily  identified  and  readily 
implemented;  (2)  whether  it  was  simple 
(versus  unnecessarily  complicated):  and 
(3)  the  degree  to  which  the  definition. 
when  used  as  part  of  an  "intra-industry" 
exclusion,  resulted  in  outcomes 
consistent  with  the  principle  described 
above  {i.e..  that  the  materials  were  being 
continuously  used  rather  than 
discarded).  After  consideration  of  these 
criteria  against  several  approaches 
described  in  more  detail  below,  we 


decided  to  propose  using  the  North 
Armerican  Industry  Class^ication 
System  (NAICS)  developed  by  the  Office 
of  Management  and  Budget  (OMB)  as 
the  foundation  for  industry'  definitions 
in  today's  proposed  rule. 

We  considered  proposing  a  narrative 
definition  of  industry,  using  an 
engineering-oriented  approach  based  on 
similarity  of  inputs,  processes,  and/or 
outputs  (products).  Under  this 
comparative  approach,  industry'  would 
first  be  defined  as  a  set  of  manufacturing 
or  service  activities.  Conceptuallv.  two 
or  more  industries  would  be  considered 
the  same  industiT  where  this  set  of 
manufacturing  or  service  activities 
applies  similar  processes  to  input 
materials  (e.g.,  feedstocks,  reagents, 
catalysts,  etc.)  having  similar 
composition  and/or  value,  to  produce 
products  or  ser\dces  with  similar 
composition  and/or  value.  We  would 
then  set  out  specific  criteria,  in  a 
regulation,  for  measuring  these 
similarities  and  determining  when  they 
were  similar  enough  to  be  considered 
the  same  industrv. 

For  example,  this  regulation  could 
establish  that  processes  are  similar  if 
they  utilize  comparable  equipment  and/ 
or  engineering  principles;  compositions 
(of  either  input  materials,  or  products 
produced)  are  similar  if  concentrations 
of  specific  constituents  (e.g.,  hazardous 
constituents,  valuable  constituents)  are 
within  an  order  of  magnitude:  and 
values  (again,  of  either  input  materials, 
or  products  produced)  are  similar  if  thev 
are  within  some  specified  amount  {e.g.. 
±30%)  on  a  per  unit  basis.  We  would 
also  have  to  consider  what  the  relative 
importance  should  be  amongst  the  three 
elements  described  (inputs,  processes, 
and  outputs).  For  example,  we  would 
need  to  decide  whether  we  consider 
similar  inputs  to  be  more  important 
than  similar  outputs,  in  determining 
whether  two  industries  would  be 
considered  the  same. 

This  approach  was  initially  attractive 
becfuse  it  would  not  require  us  to 
evaluate  or  compile  industry-  categories 
or  lists,  it  could  possibly  be  tailored  to 
reflect  certain  principles  to  help 
distinguish  discard  from  ongoing 
production,  or  it  might  have  been  more 
flexible  than  a  prescriptive  industry  list. 
How-ever,  we  found  this  approach 
unworkable  for  a  number  of  reasons. 
Primarily,  it  would  leave  too  much 
uncertainty  about  the  boundaries  of  the 
Agency's  jurisdiction.  Specifically,  it 
would  provide  little  certainty  to  the 
regulated  community,  and  would 
require  regulatory  agencies  to  consider 
individual  reclamation  scenarios  on  a 
case-by-case  basis.  Therefore,  we 
decided  not  to  pursue  this  approach. 


We  also  considered  creating  our  own 
list  of  specific  industries  or  industry 
categories.  We  found,  however,  that 
while  there  might  be  some  advantages  to 
drafting  our  own  list  based  on  our  own 
institutional  knowledge  and  experience 
across  Agency  programs,  a  large  amount 
of  time  and  resources  would  be  needed 
to  classify  many  of  the  diverse  types  of 
industrial,  ser\'ice  and  government 
operations  thai  produce  waste  and/or 
engage  in  recycling.  While  we  have 
studied  wastes  and  recycling  for  some 
industries  in  great  detail  (usually  when 
making  hazardous  waste  listing 
determinations),  we  have  not  studied 
many  others.  Another  disadvantage  to 
developing  our  own  list  would  be  that 
such  a  list  would  not  necessarilv  reflect 
standardized,  commonly  accepted 
definitions  of  industrv.  The  most 
widely-recognized  existing  industry 
classification  system  in  the  United 
States  is  the  NAICS.  In  the  past,  we  have 
used  the  Standard  Industrial 
Classification  (SIC)  system  (predecessor 
to  the  NAICS)  to  implement  parts  of 
RCRA  Subtitle  C.  EPA  has  also 
commonly  used  the  SIC  system  to 
implement  portions  of  regulatorv 
programs  under  other  statutes. 

We  are  therefore  proposing  to  use  the 
NAICS  as  the  foundation  for  the 
industry  definitions  in  today's  proposed 
rule.  We  believe  that  the  developers  of 
the  NAICS  are  more  familiar  with  manv 
of  these  diverse  operations,  and  the 
NAICS  list  is  also  well  known  and 
widely  accepted  by  industry. 
Consequently,  we  find  it  to  be  a 
reasonable  starting  point  for  defining 
"industry  '  with  regard  to  identif\'ing 
materials  that  are  not  "discarded"  for 
purposes  of  RCRA  Subtitle  C.^ 

Background  of  NAICS 

NAICS  is  a  new  industry 
classification  system  that  has  replaced 
the  Standard  Industrial  Classification 
(SIC)  system  (most  recently  updated  in 
1987)  that  has  traditionally  been  used 
by  government  agencies  for  collecting 
statistical  data  and  for  other 
administrative  and  regulatory'  purposes. 
Beginning  in  1992.  NAICS  was 
developed  on  behalf  of  the  OMB  by  the 
Economic  Classification  Policy 
Committee  (ECPC),  which  was 
comprised  of  representatives  of  the 


'  EPA  does  not  assert  that  all  processes  classified 
as  the  same  industn'  within  a  single  NAICS  code 
are.  in  fact,  so  similar  that  spent  materials,  by- 
products and  sludges  from  one  process  can  easily 
be  used  by  all  other  processes  in  the  classification. 
However,  given  the  structiire  and  the  purposes  of 
the  NAICS.  EPA  believes  that  it  is  reasonable  to 
assume  that  they  are  substantially  similar.  EPA 
needs  to  classify  broad  categories  of  materials  in 
this  rule;  it  is  impracticable  to  study  every  factual 
variation  on  a  case-by-case  basis. 
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Bureau  of  Economic  Analysis,  the 

Bureau  of  the  Census,  and  the  Bureau  of 
Labor  Statistics.  On  April  9.  1997,  OMB 
published  a  Federal  Register  Notice  of    ■ 
final  decision  (62  PR  17288)  to  adopt 
the  NAICS  for  the  I  'nited  States. 

Table  1  below  provides  an  overview 
1  if  the  NAICS  hierarchv.  including 


identification  of  the  20  NAICS  sectors 
and  the  number  of  entities  contained* 
within  the  hierarchy  at  each  of  the 
various  levels  of  detail.  Under  the 
NAICS  classification  hierarchy,  the  first 
two  digits  (of  the  6-digit  code)  designate 
the  Sector,  the  third  digit  designates  the 
Sub-sector,  the  fourth  digit  designates 


the  Industry  Group,  the  fifth  digit 
represents  the  NAICS  Industry  (the  most 
detailed  level  for  making  data 
comparisons  across  the  U.S..  Mexico, 
and  Canada),  and  the  sixth  digit 
designates  individual  country-level 
national  industries. 


Table  1.— NAICS  United  States  Structure  (From  NAICS,  2002) 


Sector  and  name 


11— Agriculture  Forestry,  Fishing  and  Hunting  

21 — Mining    

22— Utilities  

23 — Construction 

31-33 — Manufacturing  

42— Wholesale  Trade  

44-45— Retail  Trade  

48-49 — Transportation  and  Waretiousing  

51 — Information    ,  

52 — Finance  and  Insurance        

53 — Real  Estate  and  Rental  and  Leasing 

54 — Professional.  Scientific,  and  Technical  Services  

55 — Management  of  Companies  and  Enterprises  

56 — Administrative  and  Support  and  Waste  Management  and  Remedi- 
ation Services  - 

61— Educa'.ional  Services  

62— Health  Care  and  Social  Assistance   

71— Arts,  Entertainment,  and  Recreation  ; 

72— Accommodation  and  Food  Seaices  

81— Other  Services  (except  Public  Administration)  .' 

92— Public  Administration  


Total 


Sub-sec- 
tors (3- 
digit) 


Industry 
groups 
(4-digit) 


NAICS  in- 

dustnes 
(5-digit) 


6-digit  industries 


U.S.  de- 
tail 


Same  as 
5-digit 


Total 


5 

3 

1 

3 
21 

3 
12 
11 

7 

5 

3 

1 

1 

2 

1 
4 
3 
2 

4-1 
8 


100 


19 

5 

3 

10 

86 

19 

27 

29 

16 

11 

8 

9 

1 

11 
7 

18 
9 
7_ 

14 
8 


317 


42 

10 

3 

28 

184 

71 

61 

42 

30 

32 

19 

35 

1 

29 
12 
30 
23 
11 
30 
29 


32 
28 

6 

4 
408 

0 

24 
25 
12 
15 

9 
17 

3 

23 

7 
16 

3 

7 
30 

0 


32 
1 

4 
27 
65 
71 
51 
32 
24 
27 
15 
30 

0 

20 

10 
23 
22 
8 
19 
29 


725 


669 


510 


64 
29 

10 
31 
473 
71 
75 
57 
36 
42 
24 
47 
3 

43 
17 
39 
25 
15 
49 
29 


1,179 


While  the  NAICS  uses  a  6-digit  coding 
system  as  just  described,  the  1987  SIC 
system  it  replaced  employed  a  4-digit 
coding  system,  where  the  fourth  digit 
designates  the  industry.  According  to 
OMB,  the  two  extra  digits  in  the  NAICS 
system  (1)  allow  for  more  sectors  ■'  to  be 
used  (compared  with  the  SIC  system 
which  was  limited  to  ten  sectors),  and 
(2)  allow  for  a  categorv'  at  the  six-digit 
level  to  be  available  for  national 
industrv  detail  (that  is.  industries  that 
would  not  appear  on  the  Canadian  or 
Mexican  version  of  the  NAICS).  The 
additional  two  digits  in  the  NAICS  add 
flexibility  to  the  hierarchy,  but  do  not 
necessarilv  retlect  a  greater  level  of 
detail  in  the  classification  compared 
with  the  SIC.  62  PR  17291. 

There  are  several  important  points  we 
wish  to  emphasize  regarding  the  NAICS 
system.  First,  this  system  was  developed 
using  a  "production-oriented"  concept, 
whereb\'  produrins  units  that  use 
identical  or  similar  production 
pn.icesses  are  grouijed  together  in 


Sectors    are  at  the  top  of  the  classification 
hierarchy,  the  most  fundamental  category,  such  a.s 
agriculture,  mining,  manufacturing,  education, 
retail,  etc. 


NAICS.  62  pR  17289.  We  believe  this  is 
relevant  fof  our  purposes,  because  it 
makes  sense  that  materials  being 
generated  from,  and  returned  to, 
"identical  or  similar  production 
processes"  can  be  likewise  viewed  as 
being  beneficially  recycled  "within  the 
same  industry."  Second,  the  NAICS. 
and  its  SIC  predecessor,  were  designed 
solely  for  statistical  purposes.  The  OMB 
emphasizes  that  while  the  NAICS  will 
also  be  used  for  non-statistical  purposes, 
such  as  regulatory  purposes,  the 
"requirements  of  government  agencies 
that  use  it  for  non-statistical  purposes 
have  plaved  no  role  in  its 
development."  62  FR  17294.  Thus,  we 
want  to  be  clear  that  our  proposal  to  rely 
on  the  NAICS  system  is,  above  all  else, 
based  upon  its  functionality  as  an 
existing,  racognized  system  for 
classifv'ing  industries,  which  serves  our 
purpose  well.  Finally,  under  the  NAICS 
system,  the  owner/operator  of  a  facility 
(or  more  appropriately,  of  an 
establishment)  is  tasked  with 
determining  his/her  own  industry 
classification,  largely  using  the  NAICS 
Manual  for  help  in  determining  how  to 
categorize  his/her  own  establishment.  In 


today's  proposal,  wo  will  not  be 
"assigning"  NAICS  categories  to 
particular  facilities  or  establishments. 
Rather,  we  are  designing  a  system  under 
which  owners  of  facilities  handling 
secondary  materials  will  identify  which 
NAICS  code  applies  to  them  for  RCR,^ 
recycling  purposes.  It  simply  is  not 
practicable  for  EPA  to  re\iew  and  make 
determinations  for  all  of  the  individual 
facilities  involved. 

This  aspect  of  NAICS  (and  its 
predecessor  SIC)  is  not  new.  There  are 
alreadv  EPA  regulations  where  certain 
facility  owner/operators  need  to  identify' 
their  SIC  category  {e.g..  for  determining 
the  applicability  of  the  Toxic  Chemical 
Release  Reporting/Community  Right-To- 
Know  requirements;  see  40  CFR  372.22); 
or  that  refer  to  the  SIC  categories  [e.g., 
RCRA  regulations  that  rely  in  part  on 
SIC  codes  to  delineate  the  scope  of 
certain  existing  industry-specific 
hazardous  waste  listings  and 
exclusions):  or  that  require  SIC 
classification  information  as  part  of 
required  reporting  for  large  quantit\' 
hazardous  waste  generators  and  RCR.^ 
permit  applicants).  There  is  a  relatively 
long  history  of  the  use  of  an  accepted 
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industrial  classification  system  for  both 
regulaton,'  and  non-regulator\-  purposes. 
We  believe  that  the  regulated 
community'.s  familiarity  with  the  NAICS 
system  and  its  implementation  is  an 
important  justification  for  our  proposing 
this  approach.  We  also  believe  this  is 
particularly  the  case  fur  those  industries 
that  generate  hazardous  secondarv 
materials.  We  request  comment  on 
whether  the  regulated  community  will 
be  unfamiliar  with  the  existing  NAICS 
system,  or  its  implementation, 
particularly  for  those  industries  that 
would  most  directly  be  affected  [i.e.. 
those  that  generate  hazardous  secondary 
materials). 

Finally,  we  are  proposing  to  identify 
industr>'  for  purposes  of  today's  rule  at 
the  Industry  Group  level,  or  the  4-digit 
NAICS  level  of  classification.  Two 
establishments  will  be  considered 
within  the  "same  industry"  if  thev  share 
the  same  4-digit  NAICS  code.  In  arriving 
at  this  approach,  we  considered  using 
the  3-digit,  4-digit,  and  5-digit  level 
(NAICS  Sub-sector.  Industry  Group,  and 
Industry,  respectively).  We  selected  the 
4-digit  level  because  we  believe  that  this 
level  struck  the  appropriate  balance 
between  being  overly  broad  [i.e., 
undermining  any  meaningful 
distinctions  of  industr,)  and  too  narrow. 
We  think  operations  that  are  similar,  but 
not  identical,  can  generate  and  reclaim 
secondarv-  materials  without  discarding 
them.  Moreover,  we  think  the  narrower 
5-  and  6-digit  NAICS  classifications 
would  potentially  be  more  complicated 
{i.e..  more  categories  to  consider),  and 
this  could  be  considerably  more 
difficult  to  implement.  In  addition, 
narrower  industn,-  categories  could 
unrealistically  and  inappropriately 
restrict  beneficial  resource  recovery  and 
recycling  opportunities. 

Specifically,  we  first  looked  at  the 
overall  distribution  of  industry 
classifications  within  the  NAICS 
hierarchy,  as  shown  in  Table  1,  focusing 
in  particular  on  the  Manufacturing 
Sectors  (31-33).  We  would  estimate  that 
the  Manufacturing  Sector  in  general, 
and  the  Chemical  Manufacturing  Sub- 
sector  in  particular,  have  the  potential 
to  generate  the  widest  array  of  listed 
hazardous  secondary  materials,  based 
on  the  industries  found  in  these  sectors 
and  the  listing  descriptions  in  40  CFR 
part  261.  Subpart  D.  Under  the  NAICS 
Manufacturing  Sectors,  there  are  184 
Industries  (5-digit).  86  Industry  Groups 
(4-digit),  and  21  Sub-sectors  (3-digit), 
While  it  is  evident  simply  from  the 
number  of  categories  that  industry 
classification  under  NAICS  is  broader  at 
the  3-digit  level  compared  with  the  5- 
digit  level,  it  is  difficult  to  make  any 
further  conclusions  as  to  the  effect  of 


this  broadening  or  narrowing  without 
looking  at  specific  examples. 

Looking  more  closely  within  the 
Chemical  Manufacturing  Sub-sector, 
there  are  seven  Industr}-  Groups  at  the 
4-digit  level,  and  17  Industries  at  the  5- 
digit  level.  According  to  the  NAICS 
2002  Manual,  the  seven  lndustr>'  Groups 
within  the  Chemical  Manufacturing 
Sub-sector  were  defined  with  a 
particular  relationship  in  mind.  That  is. 

The  Chemical  Manufacturing  subsector  is 
based  on  the  transformation  of  organic  and 
inorganic  raw  materials  by  a  chemical 
process  and  the  formulation  of  products.  This 
subsector  distinguishes  the  production  of 
basic  chemicals  that  comprise  the  first 
industry  group  from  the  production  of 
intermediate  and  end  products  produced  by 
further  processing  of  basic  chemicals  that 
make  up  the  remaining  industry  groups. 
(emphasis  added). 

In  other  words,  the  "first  industry 
group"  under  the  Chemical 
Manufacturing  Sub-sector  is  NAICS 
3251,  Basic  Chemical  Manufacturing, 
which  includes  basic  chemical 
industries  such  as  Petrochemical  and 
Industrial  Gas  manufacturing.  Looking 
at  the  remaining  4-digit  Industr\- 
Groups.  this  relationship  is  evident — 
away  from  the  production  of  basic 
chemicals,  towards  the  production  of 
more  refined  chemical  intermediates 
and  end  products.  For  example,  the  next 
several  Industry  Groups:  3252 
(industries  that  manufacture  Resin, 
Synthetic  Rubber,  and  Artificial 
Synthetic  Fibers  and  Filaments),  3253 
(Pesticide,  Fertilizer,  and  Other 
Agricultural  Chemical  Manufacturing), 
3254  (Pharmaceutical  and  Medicine 
Manufacturing),  and  3255  (Paint, 
Coating,  and  Adhesive  Manufacturing) 
all  represent  the  "further  processing  of 
basic  chemicals." 

We  think  that  these  distinctions  made 
at  the  4-digit  level  in  the  Chemical 
Manufacturing  industr>'  present  a 
reasonable  and  logical  categorization  of 
the  different  parts  of  the  Chemical 
Manufacturing  industry.  In  our  view, 
these  distinctions  are  important,  and 
should  be  preserved  by  using  the  4-digit 
level  in  this  proposed  approach.  In 
general,  we  found  that  the  use  of  the  3- 
digit  codes  grouped  together  processes 
that  are  too  dissimilar  to  be  considered 
the  same  "industn,'"  under  a  basic, 
"common  sense"  approach.  Use  of  the 
3-digit  NAICS  would  have  the  effect  of 
collapsing  these  distinct  categories  into 
the  NAICS  325  Sub-sector.  A  3-digit 
NAICS  classification  might,  however, 
have  certain  advantages,  such  as 
possibly  providing  more  opportunities 
for  recycling,  or  fewer  disputes  over  the 
classification  of  establishments  (because 
it  is  a  broader  categorization). 


Alternatively,  use  of  the  5-digit  level 
increases  the  number  of  industry- 
categories  within  the  NAICS  325  Sub- 
sector  to  17.  Within  the  Chemical 
Manufacturing  lndustr\-  Groups,  this 
results  largely  in  a  breakout  of  the 
industries  that  are  described  in  the 
Industry  Group  tide.  For  example,  the  4- 
digit  Industry-  Group  "Paint,  Coating, 
and  Adhesive  Manufacturing"  splits 
into  "Paint  and  Coating"  and 
"Adhesive"  manufacturing  at  the  5-digit 
level;  or,  "Resin,  S\Tithetic  Rubber,  and 
Artificial  Synthetic  Fibers  and 
Filaments"  breaks  cut  to  "Resin  and 
Synthetic  Rubber"  and  "Artificial  and 
Synthetic  Fibers  and  Filaments"  at  the 
5-digit  level.  Because  we  are  using  the 
NAICS  principally  because  it  is  a  widely 
recognized,  familiar  system  that  can  be 
consistently  applied,  we  do  not 
necessarily  see  an  advantage  in  further 
dividing  (in  the  Chemical 
Manufacturing  example)  the  4-digit 
Industr\'  Groups  into  5-digit  Industries. 
In  fact,  the  more  finely  divided  one 
makes  the  NAICS  hierarchy,  the  more 
complex  the  overall  approach  can 
become.  We  believe  that  using  4-digit 
NAICS  industry-  groups  strikes  the 
appropriate  balance  for  this  rule,  given 
the  options  available  using  the  NAICS 
hierarchy. 

Therefore,  we  do  not  find  that  the 
possible  advantages  of  a  3-digit 
approach  outweigh  the  reasons 
articulated  for  proposing  the  4-digit 
NAICS  classification:  nor  do  we  see  the 
advantage  for  using  the  5-digit 
approach,  and  have  identified  possible 
disadvantages  compared  with  the  4-digit 
approach.  Although  this  review 
involved  only  the  chemical  industry- 
hierarchy,  we  would  point  out  that  the 
chemical  manufacturing  industr\'  is  an 
important  component  of  the  universe  of 
RCRA  generators,  and  therefore  how  it 
is  defined  under  today's  proposal  is 
important.  (As  will  be  discussed  further 
below,  two  other  important  industry- 
categories  in  terms  of  waste 
generation — petroleum  and  mineral 
processing — are  being  handled  in  a 
manner  different  from  the  NAICS 
approach  described  here,  for  reasons 
explained  in  the  next  section  of  this 
preamble.)  Nevertheless,  we  request 
comment  on  whether  or  not  the  4-digit 
NAICS  classification  is  the  most 
appropriate,  given  the  goals  we  have 
articulated,  or  whether  the  3-digit  or  5- 
digit  approach  would  be  more 
appropriate,  and  why. 

Finally,  we  note  that  there  are  a 
number  of  4-digit  NAICS  industr>'  codes 
that  are  designated  as  "Other"  activities 
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within  an  industry  Sub-sector.'' 
Generally,  these  categories  seem  to 
represent  a  more  diverse  set  of  process 
activities  than  occurs  under  other  4- 
digit  NAICS  codes.  For  exan>ple,  NAICS 
.3259  (Other  Chemical  Product  and 
Preparation  Manufacturing)  includes 
Printing  Ink  Manufacturing;  Explosives 
Manufacturing;  Custom  Compounding 
of  Purchased  Resins;  Photographic  Film, 
Paper,  Plate,  and  Chemical 
Manufacturing;  and  All  Other 
Miscellaneous  Chemical  Product  and 
Preparation  Manufacturing.  Moreover, 
as  illustrated  by  the  example  3259 
industry  group,  even  within  the  "Other" 
4  digit  designation  there  are 
classifications  tusuaiiy  ending  with  an 
"8"  or  "9")  that  are  often  labeled  as  "All 
Other."  Using  the  proposed  4-digit 
NAICS  approach,  all  of  these  categories, 
and  activities  under  these  categories, 
would  fall  under  the  same  Industry 
Group  (J259). 

The  "All  Other"  classifications  also 
occur  in  industry-  groups  that  are  not 
designated  as  "Other"  in  and  of 
themselves.  Using  the  Chemical 
Manufacturing  example,  there  is  NAICS 
325188  (All  Other  Basic  Inorganic 
Chemical  Manufac:turing)  and  325199 
(All  Other  Basic  Organic  Chemical 
Manufacturing).  Within  each  of  these 
categories,  the  NAICS  provides  eight 
examples  of  chemical  manufacturing 
that  fall  under  these  categories  (e.g.. 
Enzyme  Proteins,  Plasticizers,  and 
Siiicone  manufacturing  under  Organic; 
Hydrochloric  acid,  Sulfuric  acid. 
Carbides,  and  Fluorine  manufacturing 
under  Inorganic).  Using  the  proposed  4- 
digit  NAICS  approach,  these  categories 
would  fall  under  the  same  Industry 
Group  (3251). 

Although  EPA  rejected  an  approach 
that  would  mix  and  match  industry 
definitions  using  differing  levels  of  the 
NAICS  hierarchy,  due  to  concerns  that 
this  would  result  in  a  NAICS  list  that 
would  be  too  complicated  while  not 
achieving  a  clear  bent; fit,  EPA  is 
soliciting  comment  on  whether  those 
Industry  Groups  or  Industry 
designations  that  involve  "Other"  or 
"All  Other"  categorizations  should  be 
handled  differently  given  the  potential 
diversity  within  those  categories. 


^  Fur  example:  NAICS  2379 — Other  Heavy  and 
Civil  Engineering  ConstrucUon:  2389 — Other 
Specialty  Trade  Contractors;  3259 — Other  Chemical 
Product  and  Preparation  Manufacturing;  3279 — 
Other  Nonmetallic  Mineral  Product  Manufacturing; 
Other  Electrical  EquipmenI  and  Component 
Manufacturing;  3379— Other  Furniture  Related 
Product  Manufacturing;  3399 — Other  Miscellaneous 
Vfanufacturing. 


Existing  Definitions  of  "Industry"  in 
RCRA  Regulations 

In  some  cases,  EPA  has  promulgated 
definitions  of  certain  "industries"  in  the 
RCRA  regulations,  to  clarify  the  scope  of 
a  particular  hazardous  waste  listing, 
hazardous  waste  exemption,  or 
exclusion  from  the  definition  of  solid 
waste.  For  example,  the  hazardous 
waste  listing  for  "spent  pickle  liquor 
from  the  iron  and  steel  industry"  (K062) 
references  SIC  codes  331  and  332  to 
describe  the  scope  of  the  listing.  40  CFR 
261.32,  Other  examples  are  found  at  40 
CFR  261.32,  a  list  of  hazardous  wastes 
from  "specific  sources."  These  wastes 
are  grouped  by  "industry"  category  (e.g. 
inorganic  pigments,  organic  chemicals, 
inorganic  chemicals,  pesticides,  etc.), 
and  each  waste  has  a  detailed  listing 
description  to  help  identify  the  waste. 

The  definition  of  industry  being 
proposed  today  is  only  applicable  to  the 
changes  we  are  proposing  to  make  to  the 
definition  of  solid  waste  for  purposes  of 
Subtitle  C.  For  example,  we  are  not 
proposing  to  change  how  the  "source 
specific"  hazardous  wastes  listed  in  40 
CFR  261.32  are  defined.  We  also  do  not 
intend  today's  proposed  redefinition  of 
solid  waste  to  change  existing 
exclusions  in  a  manner  that  regulates 
hazardous  secondary  materials  as  solid 
wastes,  where  prior  rulemakings  have 
established  that  these  materials  are 
excluded. 

Finally,  EPA  has  previously  defined 
the  scope  of  the  petroleum  and  mineral 
processing  industries  in  earlier  rules 
establishing  exclusions  from  the 
definition  of  solid  waste  for  Subtitle  C 
regulatory  purposes.  We  are  proposing 
to  retain  these  definitions  for  these 
industries  in  lieu  of  using  the  NAICS 
approach  under  today's  rule.  As 
discussed  below,  we  have  already 
looked  closely  at  the  recycling  of 
hazardous  secondary  materials  within 
these  industries,  and  have  already 
described  in  various  rulemaking 
documents  the  types  of  activities  and 
operations  that  comprise  these 
industries,  for  purposes  of  existing 
exclusions.  To  implement  these  existing 
definitions  under  today's  proposal,  we 
have  added  clarifying  provisions  to 
proposed  Appendix  X  (Industries  for  the 
Purpose  of  40  CFR  261.2(g)). 

Primary'  Mineral  Processing.  EPA  has 
described  the  scope  of  the  primary 
mineral  processing  industry  in  several 
previous  rulemakings,  beginning  with 
the  1986  Regulator}'  Determination  on 
extraction  and  beneficiation  wastes  (51 
FR  24496),  and  the  September  1,  1989 
Mining  Waste  Exclusion  (54  FR  36592), 
In  the  September  1,  1989  rule,  we 
articulated  the  factors  we  would  use  to 


determine  the  scope  of  the  mineral 
processing  industry. ^  We  are  proposing 
to  require  the  use  of  these  same  factors 
for  determining  whether  a  generating  or 
reclamation  pr(x;ess  falls  within  the 
mineral  processing  industry. 
Specifically: 

•  Operation  must  follow  the 
beneficiation  of  an  ore  or  mineral  and 
does  not  include  beneficiation  as 
defined  in  40  CFR  261.4(b)(7)(i). 

•  Operation  must  serve  to  remove  the 
desired  product  from  or  enhance  the 
characteristics  of  an  ore  or  mineral  or  a 
beneficiated  ore  or  mineral. 

•  Operation  uses  feedstock  that  is 
comprised  of  less  than  50  percent  scrap 
materials. 

•  Operation  produces  either  a  final  or 
an  intermediate  to  the  final  mineral 
product. 

•  Operation  does  not  combine  the 
mineral  product  with  another  material 
that  is  not  an  ore  or  mineral,  or 
beneficiated  ore  or  mineral  [e.g., 
alloying)  and  does  not  involve 
fabrication  or  other  manufacturing 
activities, 

EPA  is  proposing  to  retain  this 
industry  classification,  rather  than 
deferring  to  the  various  NAICS 
categories,  for  purposes  of 
implementing  the  exclusion  for  primary 
mineral  processing  secondary  materials 
recycled  within  the  industry,  because  it 
has  examined  this  sector  in  detail  and 
believes  that  its  current  system  reflects 
the  boundaries  of  this  industry  better 
than  the  4-digit  NAICS  approach. 

For  secondary  materials  that  would 
not  be  excluded  under  today's  proposed 
rule,  mineral  processing  facilities  may 
continue  to  determine  whether  those 
materials  are  exempt  from  Subtitle  C 
regulation  under  the  Bcvill  exclusion, 
section  3001(b)(3)(A)(iii)  of  RCRA  and 
40  CFR  261.4(b)(7).  They  must  use 
currently  applicable  regulatory 
provisions,  as  clarified  by  the  criteria 
articulated  in  preamble  to  the 
September  1,  1989  Federal  Register  (54 
FR  36592).  Note  that  to  be  excluded 
under  the  Bevill  Amendment,  solid 
wastes  must  be  uniquely  associated 
with  the  mineral  processing  industry. 
For  purposes  of  today's  rule,  non- 
uniquely  associated  wastes,  although 
not  Bevill  exempt,  are  still  eligible  for 
today's  proposed  exclusion  if  they  are 
generated  and  reclaimed  within  the 
mineral  processing  industry. 


'  Additional  guidance  was  provided  in  the  Phase 
IV  Land  Disposal  Restrictions  (LDR)  preamble  (63 
FR  28556;  May  26.  1998)  EPA  stated  thai  it  views 
"mineral  processing"  to  include  but  not  be  limited 
to  41  primary  mineral  processing  sectors  described 
in  the  Agency's  1996  Identification  of  Mineral 
Processing  Sectors  and  Waste  Streams. 
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Petroleum  Industn'  EP.\  ha.s 
previously  promulgated  exclusions 
related  to  the  recycling  of  oil  and  oil- 
bearing  hazardous  secondary  materials. 
See  July  28.  1994  Federal  Register  (59 
FR  385'36);  see  also  .•\ugust  6,  1998 
Federal  Register  (63  FR  42110).  In  those 
rules,  EP.'\  identified  the  various 
industry  sectors  related  to  petroleum 
(e.g.,  exploration  and  production, 
transportation  and  storage,  refining  and 
marketing,  etc.)  that  coUectiyely  were 
defined  as  the  petroleum  industry  for 
purposes  of  excluding  recovered  oil, 
when  such  oil  is  returned  to  the 
petroleum  refinery  for  insertion.  (We 
note  that  this  particular  "intja-industry" 
exclusion  is  uni-directional,  that  is,  it  is 
conditioned  on  the  recovered  oil  being 
sent  from  facilities  at  any  point  within 
the  industry,  back  to  a  petroleum 
refinery.)  In  order  to  avoid  any 
confusion  between  this  existing 
definition,  and  the  approach  being 
proposed  in  today's  rule  for  defining 
"industry,"  we  would  like  to  make 
several  clarifications,  and  request 
comment  on  specific  questions. 

First,  we  reiterate  that  in  today's 
notice  we  are  not  proposing  to  change 
the  definition  of  petroleum  industry  as 
it  is  used  in  the  exclusions  already 
mentioned,  specifically,  40  CFR 
261.4(a)(12)r\  See  Section  A. III. 7.  of 
today's  preamble  for  additional 
discussion  of  conforming  changes  to  the 
regulatory  framework.  Second,  because 
the  reuse  of  secondary  materials  by 
burning  for  energy  recovery  or  the 
manufacture  of  fuels  is  not  within  the 
scope  of  today's  proposal  (as  mentioned 
elsewhere  m  today's  preamble  and 
reiterated  in  the  proposed  regulator\' 
text)  there  may  not  be  any  overlap 
between  today's  proposed  exclusion, 
and  the  existing  exclusion  that  utilizes 
the  broad  definition  of  petroleum 
industry.  However,  because  there  may 
be  some  hazardous  secondary  materials 
that  could  be  generated  and  legitimately 
reclaimed  in  a  continuous  process 
within  the  petroleum  industry,  in  a 
manner  that  does  not  produce  a  fuel,  to 
avoid  confusion  we  have  proposed  to 
define  petroleum  industry  in  today's 
rule  the  same  way  as  described  in  40 
CFR  261. 4(a)(l 2)."  Therefore,  we  have 
added  a  clarifving  provision  in 
proposed  Appendix  X  to  effect  this 
departure  from  using  the  NAICS. 


•*  We  note  thai  the  exclusion  for  oil-bearing 
hazardous  secondary  materials  in  40  CFR 
261  4(a)(12)(i)  is  limited  only  to  refinery-generated 
materials,  returned  to  a  refiner)';  and  the  exclusion 
for  recovered  oil  in  40  CFR  26{.4(a)(12)(ii)  involves 
the  broader  definition  of  petroleum  industry.  We 
are  not  proposing  to  change  the  scope  of  either 
exclusion  in  today's  rule. 


We  request  comment  on  using  the 
definition  of  petroleum  industry  from 
existing  40  CFR  261  4(a)(12)  for 
hazardous  secondary  materials  that  are 
not  already  excluded  under  that  same 
provision,  or  are  reclaimed  within  the 
petroleum  industrv'  for  reasons  other 
than  making  fuels,  in  lieu  of  using  the 
4-digit  \.-\ICS  approach.  We  believe  that 
retaining  the  existing  definition  of 
petroleum  industrv-  makes  the  most 
sense,  because  we  have  already  looked 
closely  at  the  recycling  of  hazardous 
secondary  materials  within  the 
petroleum  industry,  and  have  already 
described  in  various  rulemaking 
documents  the  types  of  activities  and 
operations  that  comprise  these 
industries.  We  also  request  comment  on 
whether  or  not  the  definition  of  industry 
using  the  4-digit  NAICS  Industry  Group 
3241  (Petroleum  and  Coal  Products 
Manufacturing)  should  instead  be  used 
for  hazardous  secondary'  materials 
reclaimed  within  the  petroleum 
industry  for  reasons  other  than  making 
fuels. 

Waste  Management  and  Remediation 
Sennces.  We  are  not  including  'Waste 
Management  and  Remediation  Services" 
(NAICS  562)  on  the  list  of  industries  in 
Appendix  X  of  today's  proposed  rule. 
We  think  that  this  industry  is  in 
business  to  manage  waste,  and  presents 
different  legal  and  policy  issues  than  do 
traditional  manufacturing  industries. 
Put  another  way.  this  type  of  activity  is 
essentially  waste  management,  as 
opposed  to  ongoing  manufacturing.  We 
do  not  think  that  most  materials 
reclaimed  by  waste  management 
industries  are  generated  within  those 
industries.  On  the  contrarv',  we  believe 
that  most  if  riot  all  materials  reclaimed 
in  waste  management  operations  are 
first  discarded  by  another  entity  that  has 
no  further  use  for  them,  such  as  used 
solvents  generated  at  an  automobile 
repair  shop  sent  to  a  third-party  solvent 
reclaimer,  or  lead  from  spent  batteries 
being  reclaimed  in  a  secondary'  smelter 
[see  U.S.  V.  Ilco,  996  F.2d  1126  (11th 
Cir.  1993)). 

Therefore,  we  have  expressly 
excluded  "Waste  Management  and 
Remediation  Ser\dces"  from  the  scope 
of  today's  proposal.  NAICS  codes 
corresponding  to  these  operations  do 
not  appear  on  the  list  of  industries  in 
Appendix  X  of  today's  proposed  rule. 
The  NAICS  562  Sub-sector  includes  the 
Industr\"  Groups  "Waste  Collection" 
(NAICS  5621),  "Waste  Treatment  and 
Disposal"  (NAICS  5622).  and 
"Remediation  and  Other  Waste 
Management  Services"  (NAICS  5629). 

In  addition,  we  have  identified 
specific  activities  described  within 
certain  NAICS  industry  categories  that 


should  remain  withm  our  ,Subtitle  C 
jurisdiction  under  the  same  logic  (that 
is,  they  manage  materials  that  have  been 
discarded  by  another  entity  that  has  no 
further  use  for  them).  These  are 
activities  that  fall  within  two  separate 
Industrv'  Groups  within  the  Chemical 
Manufacturing  Sector  (325).  Based  upon 
the  NAICS  description  for  these 
activities,  they  appear  to  reclaim 
secondary  materials  from  facilities  that 
generate  them,  and  unlike  the  other 
operations  in  the  same  NAICS  codes, 
they  do  not  produce  any  products  made 
from  non-secondar\'  materials,  nor  do 
they  provide  the  kinds  of  services  that 
the  other  operations  provide.  Moreover, 
they  are  often  owned  and  operated  by 
independent  third  parties.  We  are 
proposing  to  exclude  these  activities 
from  the  industr\'  classifications  as 
follows: 

3256    Soap,  Cleaning  Compound,  and  Toilet 
Preparation  Manufacturing  (except  for 
third-party  operations  that  reclaim 
drv'cleaning  fluids  at  sites  that  do  not 
conduct  drv'cleaning). 

3259    Other  Chemical  Product  and 
Preparation  Manufacturing  (except  for 
third-party  operations  that  reclaim 
degreasing  solvents  at  sites  that  do  not 
conduct  degreasing  operations). 

Finally,  we  assume  that  identifying 
facilities  properly  classified  under  the 
Waste  Management  Sendees  NAICS 
Industrv'  Group  should  be  relatively 
straightforward,  and  that  such  facilities 
would  not  be  readily  confused  with 
facilities  that  are  recycling  secondary 
materials  in  a  continuous  process 
within  the  generating  industry. 
Generally  speaking,  where  such  waste 
service  facilities  are  stand-alone 
operations  (i.e.,  are  not  physically  on- 
site  with  respect  to  industrial  or 
manufacturing  operations),  and  it  is 
clear  that  virtually  all  materials 
reclaimed  at  such  facilities  are 
secondary  materials  received  from  off- 
site  generators  (in  one  or  more  industrv' 
categories),  then  reclamation  services 
are  quite  obviously  the  principal 
activity  undertaken  at  the  site,  and  the 
secondar\-  materials  have  been 
discarded  by  the  generators,  as 
discussed  above.  In  addition  to 
excluding  facilities  with  NAICS  Codes 
5621,  5622,  and  5629  from  the  list  of 
industries  in  Appendix  X  as  described 
above,  proposed  40  CFR  261.2(g)(2)(iv) 
makes  clear  that  materials  sent  to  these 
waste  service  industries  are  not 
excluded  from  the  definition  of  solid 
waste  under  today's  rule. 

Manufactiu^ing  Versus  Other  NAICS 
Sectors 

Today's  proposed  rule  is 
incorporating  all  of  the  NAICS 
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categories  into  Appendix  X,  with  the 
exception  of  the  categories  described 
above  for  mineral  processing, 
petroleum,  and  waste  management 
services. 

However,  because  we  are  relying  on 
the  NAICS  list,  which  is  designed  to 
capture  the  entire  breadth  and  scope  of 
the  U.S.  economy,  there  may  be 
categories  on  the  list  that  do  not 
generally  generate  or  recycle  hazardous 
secondan,'  materials.  Including  such 
industries  on  the  list  used  in  this 
regulation  makes  the  list  rather  large 
and  unwieldy.  In  addition,  for  some 
industries,  inclusion  on  the  list  in 
Appendix  X  may  create  some  confusion 
and  concern  as  to  whether  we  are 
implying  that  a  particular  industry 
generates  hazardous  secondary  material 
by  virtue  of  it  appearing  on  this  list  in 
the  RCRA  regulations  (which  we  are 
not).  We  believe  that  the  majority  of 
hazardous  secondary'  materials 
presently  being  recycled  are  generated 
within  traditional  manufacturing 
industry'  sectors  (p.^..  NAICS  Sectors 
31-33).  For  example,  it  may  be  more 
straightforward  to  limit  the  list  of 
industries  in  Appendix  X  to  mining  and 
manufacturing  sectors.  We  are 
requesting  comment  on  whether  the  list 
of  industries  in  Appendix  X  should  be 
modified,  beyond  what  is  being 
proposed  today,  based  on  the 
knowledge  that  certain  industry 
categories  do  not  generate  hazardous 
secondar\'  materials  or  will  not  engage 
in  reclamation  of  hazardous  secondary' 
materials. 

How  Will  the  Regulated  Community 
Identify  Which  NAICS  Code  Applies  for 
Purposes  of  This  Rule? 

The  2002  NAICS  Manual  contains 
guidelines  for  using  the  system,  along 
with  fairly  detailed  descriptions  of  the 
industrv'  categories.  Individual  NAICS 
categories  contain  information,  such  as 
examples,  to  help  identifv'  an 
establishment's  industry  classification. 
We  are  proposing  today  to  require  the 
regulated  communitv  to  use  the  existing 
NAICS  guidance  (NAICS  2002  Edition) 
to  identify  what  industry  their 
operations  fall  within  for  purposes  of 
today's  exclusion  from  the  RCRA 
definition  of  solid  waste.  See  paragraph 
(d)  in  proposed  Appendix  X. 

The  NAICS  is  a  "classification  system 
for  establishments."  As  discussed  in 
more  detail  below,  an  establishment  is 
a  collection  of  one  or  more  activities, 
and  under  NAICS  the  establishment  is 
what  is  classified  as  a  particular 
industry.  The  introductorv  text  to  the 
2002  NAICS  Manual  states  that  "The 
establishment  as  a  statistical  unit  is 
defined  as  the  smallest  operating  entity 


for  which  records  provide  information 
on  the  cost  of  resources,  materials, 
labor,  and  capital  employed  to  produce 
the  units  of  output."  Establishment  is 
further  clarified  in  the  same  text  as 
"generally  a  single  physical  location, 
where  business  is  conducted  or  where 
services  or  industrial  operations  are 
performed  (for  example,  a  factory,  a 
mill,  store,  hotel,  movie  theater,  mine, 
farm,  airline  terminal,  sales  office, 
warehouse,  or  central  administrative 
office). "'  In  cases  where  distinctly 
different  and  potentially  significant 
activities  occur  at  one  location,  in 
determining  whether  these  activities 
should  be  classified  as  a  separate 
establishment,  the  2002  NAICS  Manual 
states  that  an  "activity  is  treated  as  a 
separate  establishment  provided:  (1)  No 
one  industry'  description  in  the 
classification  includes  such  combined 
activities;  (2)  separate  reports  can  be 
prepared  on  the  number  of  employees, 
their  wages  and  salaries,  sales  or 
receipts,  and  expenses;  and  (3) 
employment  and  output  are  significant 
for  both  activities. 

Thus,  the  NAICS  system  first  defines 
what  is  an  establishment.  An 
establishment  is  then  classified  to  an 
industry  when  its  primary  activity 
meets  the  definition  of  that  industry.  In 
the  simplest  case,  where  an 
establishment  consists  of  one  activity, 
the  industry  classification  for  that 
establishment  is  that  which  best 
describes  that  single  activity.  When 
there  are  two  or  more  activities,  the 
NAICS  Manual  describes  procedures  for 
identifying  the  primary  activity.  The 
NAICS  Manual  states: 

In  most  cases,  if  an  establishment  is 
engaged  in  more  than  one  activity,  the 
industry  code  is  assigned  based  on  the 
establishment's  principal  product  or  group  of 
products  produced  or  distributed,  or  services 
rendered.  Ideally,  the  principal  good  or 
service  should  be  determined  by  its  relative 
share  of  current  production  costs  and  capital 
investment  at  the  establishment.  In  practice, 
however,  it  is  often  necessary  to  use  other 
variables  such  as  revenue,  shipments,  or 
employment  as  proxies  for  measuring 
significance." 

Thus,  establishments  are  classified 
under  NAICS  based  on  the  primary 
activity  within  that  establishment.  It 
should  also  be  pointed  out.  however, 
that  for  certain  types  of  combined 
activities,  the  NAICS  guidance  provides 
exceptions  to  this  "primary  activity" 
rule  approach.  For  example,  vertically- 
integrated  facilities  can  be  described  as 
consecutive  stages  of  production  in 
which  the  output  of  one  step  is  the 


■  NAICS  Manual,  2002,  p.  21. 
"NAICS  Manual,  2002.  p.  22. 


input  to  the  next.  Rather  than 
determining  which  of  these  stages  of 
production  are  the  largest  (or  primary). 
NAICS  would  classify'  this  series  of 
activities  based  on  the  final  process. 
One  example  of  this  is  where  the  NAICS 
Manual  specifies  that  a  physical 
location  with  both  a  Pulp  Mill  activity 
and  Paper  Mill  activity,  should  be 
classified  as  a  Paper  Mill  because  that 
is  the  final  stage  of  production.  But 
there  are  even  exceptions  to  this,  such 
as  where  the  NAICS  Manual  specifies 
that  a  particular  set  of  vertically- 
integrated  activities  should  be  classified 
based  upon  the  first  stage  of  the 
manufacturing  process  (e.g..  a  Steel  Mill 
where  other  activities  such  as  producing 
Steel  Castings  occurs,  should  be 
classified  as  a  Steel  Mill  nonetheless). 
An  important  point  here,  other  than 
illustrating  how  the  "primary  activity 
rule"  may  be  superseded  by  the  way  in 
which  the  NAICS  manual  defines 
particular  vertically-integrated 
establishments,  is  that  the  NAICS 
Manual  will  specify  how  such  an 
establishment  is  classified,  rather  than 
the  owner/operator  having  to  in  ever\' 
case  make  a  judgement  (such  as 
determining  the  primary  activity,  for 
example). 

Another  example  of  how  NAICS  may 
classify  certain  combined  activities, 
other  than  via  the  primary  activity  rule, 
is  in  certain  examples  of  joint 
production  of  goods  and  services.  Some 
establishments  may  have  two  activities 
(e.g..  a  gasoline  station  with  a 
convenience  store)  where  the  combined 
activities  have  been  identified  in  the 
NAICS  as  a  third,  separate  industry. 
Thus,  rather  than  making  a 
determination  of  which  activity 
(gasoline  retail  versus  convenience 
store)  is  primary  using  receipts/sales 
and  revenue  data  as  a  proxy,  NAICS 
provides  a  category  Gasoline  Stations 
with  Convenience  Stores  (NAICS  code 
44711).  In  this  case,  this  third  category 
should  be  used  in  lieu  of  determining 
the  "primary  activity"  for  these 
establishments. 

Because  today's  rule  proposes  to  use 
the  NAICS  for  classifying 
establishments  (at  the  4-digit,  or 
Industry  Group  level)  for  determining 
whether  or  not  the  generating  industry 
and  the  reclaiming  industry  are  the 
same,  the  concept  of  the  establishment 
is  important.  We  are  proposing  to  add 
a  definition  of  establishment  to  the 
RCRA  regulations,  where  establishment 
means  ""an  economic  unit,  generally  at 
a  single  physical  location,  where 
business  is  conducted  or  where  services 
or  industrial  operations  are  performed.    . 
An  establishment  is  the  smallest  such 
unit  for  which  records  provide 
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information  on  the  cost  of  resources, 

materials,  labor  and  capital  employed  to 
produce  the  units  of  output."  The 
language  in  this  definition  follows 
closely  the  language  in  the  2002  NAICS 
Manual,  and  is  also  consistent  with  the 
same  language  EPA  used  in  a  separate 
rulemaking  under  EPA's  Toxic 
Chemical  Release  Reporting  program 
[see  40  CFR  372.3).  We  request 
comment  on  our  use  of  this  definition 
for  today's  proposed  rule.  (An 
additional  point,  the  phrase  "generally 
at  a  single  physical  location"  in  the 
proposed  definition  of  establishment 
does  not  mean  that  under  today's 
proposal,  "same  industry  "  is  somehow 
limited  only  to  materials  generated  and 
reclaimed  on  site.  As  discussed 
throughout  this  preamble,  today's 
proposed  exclusion  can  af)plv  to 
materials  sent  off  site  from  the  generator 
facility.) 

Multiple  Establishments.  Thus  far,  we 
have  discussed  how  the  NAICS  system 
defines  an  establishment,  and  how  that 
establishment  is  classified  to  an 
industry  from  the  2002  NAICS  Manual 
of  industry  classifications.  We  are 
proposing  that  hazardous  secondary 
materials,  generated  at  an  establishment, 
are  excluded  if  reclaimed  at  the  same  or 
another  establishment,  whether  on-site 
or  off-site,  where  the  establishment 
reclaiming  the  material  is  classified 
under  the  same  NAICS  (at  the  4-digit 
level)  classification  as  the  generating 
establishment  (industry).  This  approach 
is  relatively  straightforward  when  it 
involves  transactions  within  and 
between  sites  where  each  site  has  a 
single  establishment,  classified  to  a 
particular  NAICS  industry  group.  All 
one  needs  to  know  is  the  correct 
industry  classifications,  and  then 
determining  whether  or  not  the 
secondary  material  is  being  reclaimed 
within  the  generating  industry  in 
accordance  with  today's  proposed 
exclusion  should  be  a  straightforward 
task. 

However,  some  locations  will  have 
two  or  more  establishments  operating, 
where  these  establishments  are 
classified  differently  from  one  another 
under  the  NAICS.  VVhere  there  are  two 
or  more  different  industries 
(establishments)  operating  at  the 
location  where  the  secondary  material  is 
generated,  or  at  the  location  where  the 
secondary  material  is  reclaimed,  the 
individual  establishments  that  generate 
and  reclaim  the  secondary  materials, 
respectively,  must  be  classified  the  same 
under  NAICS,  in  order  to  be  excluded 
under  today's  proposed  rule.  In  other 
words,  where  there  are  multi-industr\' 
sites,  we  look  to  whether  NAICS 
classifications  of  the  specific 


establishments  generating  and 
reclaiming  the  secondary'  material  are 
the  same.  We  are  not  suggesting  that  a 
particular  multi-industry  site  be 
classified  as  a  single  industry,  based  for 
example  on  some  type  of  determination 
of  the  "dominant"  or  "primary" 
industry  or  establishment  at  that  site.^ 
In  fact,  one  scenario  under  today's 
proposal  would  be  that  secondary' 
materials  are  not  considered  to  be 
reclaimed  in  a  continuous  process 
within  the  same  industry  when  sent 
from  one  industry  to  a  different  industry 
on  the  same  site.  While  there  may  be 
opportunities  for  legitimate  recycling 
between  two  different  industries  at  the 
same  site,  for  reasons  already  discussed, 
we  are  limiting  today's  exclusion  to  a 
"same  industry"  approach.  Although 
"inter-industry"  recycling  is  outside  the 
scope  of  todays  proposal,  we  would  be 
interested  in  obtaining  additional 
information  on  specific  examples  of 
situations  where  two  different 
industries  (based  upon  the  NAICS 
definition  proposed  today)  are  located  at 
the  same  site,  and  where  hazardous 
secondary  materials  are  generated  in 
one  industry  and  could  be  reclaimed  in 
a  different,  on-site  industry.  Again,  this 
type  of  recycling  is  outside  the  scope  of 
today's  proposal,  but  we  solicit 
comment  and  would  be  interested  in 
obtaining  examples  of  where  this  type  of 
recycling  might  occur. 

Specialty  Batch  Chemical 
Manufacturers.  EPA  is  also  aware  of 
certain  practices  within  the  chemical 
manufacturing  industry'  that  might 
present  unique  situations  regarding 
defining  "intra-industry"  reclamation 
using  the  NAICS  approach.  Specifically, 
within  the  chemical  manufacturing 
industry,  larger  manufacturers  will 
contract  out  production  of  certain 
chemicals  to  smaller  manufacturers 
(referred  to  as  batch  or  tolling 
operations).  These  smaller 
manufacturers  produce  chemicals  in 
batches,  where  the  product  slates  may 
change  several  times  over  the  course  of 
a  year,  for  example.  These  smaller 


''  whereas  the  NAICS  attaches  an  industn,' 
classincation  to  an  individual  establishment  based 
upon  the  most  signiGcant  activity  within  that 
establishment  (determined  using  either  the 
primari,''  activity  rule,  or  in  some  other  way  as 
discussed  for  certain  establishments  with  combined 
activities),  the  NAICS  Manual  does  not  appear  to 
have  any  type  of  'primary  rule'  for  identifying  the 
primary  industry  at  multi-industry  facilities. 
However,  there  is  at  least  one  example  of  where 
determining  the  primary  industry  is  required  in  a 
different  program;  the  EPA  Toxic  Release  Inventory 
(TRI)  regulation,s  require  that  a  primary 
establishment,  or  industry,  be  identified  at  multi- 
establislmient  complexes.  This  is  in  order  to 
determine  applicability  of  the  TRI  rules,  because 
the  TRI  rules,  because  the  TRI  program  applies  to 
some  industries  and  not  others.  40  CFR  372.22(b). . 


manufacturers  (often  referred  to 
collectively  as  Specialty  Batch  Chemical 
Manufacturers)  may  generate  hazardous 
secondary  materids  that  could  be 
returned  to  the  larger  chemical 
manufacturer  for  reclamation  along  with 
similar  secondary  materials  (generated 
by  the  larger  facility  from  producing  the 
same  chemical).  To  the  extent  that  the 
NAICS  approach  proposed  today 
classifies  both  establishments  (the 
specialty  batch  establishment,  and  the 
larger  chemical  manufacturing 
establishment)  the  same  at  the  4-digit 
level,  this  reclamation  would  be 
excluded  under  today's  proposal.  As 
stated  above,  we  would  look  to  whether 
the  NAICS  classifications  of  the  specific 
establishments  generating  and 
reclaiming  the  secondary  material  are 
the  same.  However,  we  solicit  comment 
on  this  particular  situation,  and  are 
interested  to  know  if  there  are  specific 
examples  of  where  'same  industry' 
reclamation,  as  outlined  under  today's 
proposed  rule,  would  be  precluded  as  a 
result  of  uncertain  application  of  the 
NAICS  classification  approach  at 
specialty  batch  chemical  facilities  [e.g., 
due  to  frequently  changing  product 
slates,  or  different  products  being 
produced  from  the  same  equipment  at 
different  times,  etc.). 

Under  todays  definition  of  industry, 
we  are  proposing  that  owners  and 
operators,  as  well  as  implementing 
agencies,  rely  on  the  NAICS  system  to 
identify  establishments  and  define  the 
bounds  of  an  industry.  As  our  lead 
approach,  we  are  not  proposing  to 
overlay  additional  criteria  to  determine 
whether  or  not  particular  reclamation 
units,  processes,  or  activities  are 
"adequately  "  associated  with  an 
industry  so  as  to  be  included  within  the 
scope  of  that  industry  definition.  In  fact, 
we  believe  the  NAICS  approach 
simplifies  this  determination  because  it 
generally  views  establishments  as  a 
collection  of  activities,  and  provides  a 
consistent  system  for  classifying  the 
collection  of  activities  as  an  industry. 
Generally,  where  reclamation  units, 
processes  or  activities  are  located  at  a 
particular  site,  and  are  supporting  the 
principal  activities  of  that  industry  in  a 
legitimate  fashion,  they  should  be 
considered  part  of  that  establishment 
(industry)  unless  the  NAICS  approach 
(e.g.,  industry  descriptions  or  other 
guidance  in  the  2002  NAICS  Manual) 
yields  a  different  answer. 

For  instance,  in  the  example  provided 
in  Section  III. A. 4.  above,  if  a  paint 
manufacturer  reclaims  used  solvents 
from  within  the  paint  manufacturing 
industry,  the  used  solvents  would  not 
be  wastes  under  today's  proposed 
exclusion.  If,  based  upon  the  NAICS, 
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this  solvent  reclamation  activity  is  part 
of  the  paint  manufacturing  process,  and 
thus  merelv  one  of  several  activities 
comprising  an  establishment  best 
classified  as  paint  manufacturing  under 
NAICS.  then  the  reclamation  activity 
would  be  part  of  the  paint 
manufacturing  industr\'.  Alternatively, 
if  the  solvent  reclamation  activity 
became  a  centralized  solvent 
reclamation  facility  for  paint 
manufacturers,  then  under  the  NAICS 
approach  the  reclamation  could 
ultimately  become  so  significant  {e.g., 
due  to  the  number  of  employees,  or 
receipts  from  its  activities,  etc.)  as  to  be 
a  separate  establishment.  In  that  case, 
the  reclamation  activity  would  likely  be 
classified  in  an  industry  other  than 
paint  manufacturing,  and  the  used 
solvents  would  no  longer  he  excluded 
because  they  are  not  being  reclaimed  in 
a  continuous  process  within  the  same 
industrv'. 

The  key  point  here  is  that  in  one 
instance,  the  reclamation  activity  clearly 
supports  paint  manufacturing,  and  is 
one  of  several  activities  in  an 
establishment  called  paint 
manufacturing.  In  the  other  instance, 
the  reclamation  activity  has  become 
significant  enough  to  be  a  separate 
establishment,  and  is  thus  classified 
based  on  its  own  activity,  which  would 
be  different  from  the  activity  of  the 
establishment  (paint  manufacture)  it 
serves  in  this  example.  Classif\'ing 
establishments  based  on  their  own 
activity,  rather  than  the  activity  of  the 
establishment  being  served,  is 
consistent  with  the  way  in  which  the 
NAICS  is  intended  to  operate  in 
situations  involving  "auxiliary" 
establishments.'" 

While  we  believ  e  the  NAICS  appears 
to  offer  a  clear,  consistent,  and  familiar 
way  to  classify  establishments  for 
purposes  of  today's  rule,  we 
acknowledge  that  there  may  be  some 
situations  where  this  system  might  not 
provide  definitive,  "bright  line" 
answers.  As  discussed  above,  a 
reclamation  process  could  expand  to  a 
point  where  such  a  "sideline" 
reclamation  process  would  rightly  be 
considered  significant  enough  to  be  a 
separate  establishment,  and  a  different 
industry,  for  the  purpose  of  this  rule. 
The  reclamation  establishment  likely 
would  then  be  classified  as  a  waste 
management  industry. 


As  stated  above,  the  2002  NAICS 
Manual  contains  guidance  to  help 
identifv'  whether  a  particular  activity 
can  be  defined  as  a  separate 
establishment,  in  situations  where  there 
are  other  activities  occurring  at  the  same 
location."  However,  our  concern  is 
whether  this  guidance  is  sufficient  for 
determining  more  precisely  when 
"sideline"  reclamation  systems  would 
become  "significant"  enough  to  be 
considered  separate  establishments. 
Today's  proposal  would  help  resolve 
such  issues  for  certain  types  of  on-site 
reclamation  processes.  First,  under 
proposed  40  CFR  261.2(g)(2)(v).  if  there 
is  still  some  question  (after  consulting 
the  2002  NAICS  Manual)  as  to  the 
correct  classification  of  a  particular 
reclamation  unit,  process,  or  activity, 
we  are  proposing  that  with  respect  to 
hazardous  secondary  materials 
generated  and  reclaimed  on  site  (as 
defined  in  40  CFR  260.10),  the  on-site 
reclamation  unit,  process,  or  activity  be 
considered  part  of  the  generating 
industry  with  which  it  is  associated. 
This  proposed  provision  reflects  the 
idea  that  the  scale  or  "significance"  of 
on-site  reclamation  processes  should  be 
less  relevant  for  the  purpose  of  this  rule 
when  only  materials  that  are  generated 
on-site  are  involved. 

The  issue  of  when  an  on-site 
reclamation  process  would  be 
significant  enough  to  be  considered  a 
separate  establishment  under  NAICS  is 
more  complex  when  the  process  also 
reclaims  hazardous  secondary  materials 
generated  off-site.  Facilities  that  decide 
to  accept  such  secondary  materials  from 
off-site  for  reclamation  need  to  know  at 
what  point  such  reclamation  processes 
would  be  considered  separate 
establishments.  In  the  paint 
manufacturer  example  discussed  above, 
a  risk-averse  facility  manager  might 
unnecessarily  restrict  his  or  her 
reclamation  activity.  We  believe  that  it 
may  be  advisable  in  the  final  rule  to 
provide  some  more  specific  means  of 
determining  when  such  sideline 
reclamation  processes  would  be 
significant  enough  to  be  considered 
separate  establishments  and,  therefore, 
separate  (and  different)  industries. 

In  order  to  clarify  when  a  sideline 
operation  becomes  a  waste  management 
operation,  EPA  could  identify  several 
relevant  criteria  for  facilities  and 
regulators  to  evaluate.  One  of  the 
criteria  could  be  how  much  secondary 


'    I'ncler  the  SIC.  establishments  that  primarily 
provided  services  to  manufacturing  establishments 
were  classified  based  on  the  establishment  being 
served  .\.\1(;S  changed  this  to  emphasize  that  each 
establishment  should  be  classified  based  upon  what 
the  establishment  does.  (See  NAICS  Clarification 
Memorandum  No  3  in  docket  to  today's  proposed 
rulemaking  ) 


' '  These  are  (1)  No  one  industry  description  in 
the  classification  inctudes  such  combined  activities; 
l2)  separate  reports  can  be  prepared  on  the  number 
of  employees,  their  wages  and  salaries,  sales  or 
receipts,  and  expenses;  and  (3)  employment  and 
output  are  significant  for  both  activities.  NAICS 
Manual.  200Z,  pp.  21-22. 


material  from  off-site  is  being  reclaimed 
in  the  process.  For  example,  the 
regulation  could  specify  that  an  on-site 
reclamation  process  should  be  a 
separate  establishment  if  more  than 
50%  of  the  material  reclaimed  originates 
from  off-site.  Some  different  percentage 
(e.g.,  25%  or  75%)  could  also  be 
appropriate  for  this  purpose.  Another 
criterion  could  be  based  on  how  much 
of  the  facility's  revenue  (e.g..  more  than 
50%)  is  generated  from  reclaiming 
material  from  off-site.  Another  criterion 
might  be  based  on  tlie  number  of  off-site 
generators  [e.g..  more  than  five)  that 
supply  secondary  material  to  the 
reclamation  process.  The  Agency 
requests  comment  on  the  need  for 
additional  regulator^'  clarification  to 
determine  when  such  sideline 
reclamation  processes  would  be 
significant  enough  to  be  considered 
separate  estatjlishments.  particularly 
where  reclamation  processes  take 
materials  from  off-site  generators.  We 
also  request  comment  on  the  specific 
options  outlined  above  for  addressing 
this  issue. 

We  point  out  that  elsewhere  in 
today's  preamble,  we  discuss  co- 
proposing  two  options  as  part  of 
defining  what  is  a  "continuous  process 
within  the  generating  industr\ ."  {See 
Section  III. A. 4.  above,  where  under  one 
option  we  propose  that  hazardous 
secondary  materials  that  are  generated 
and  reclaimed  in  a  continuous  process 
within  the  same  industry'  would  not  be 
eligible  for  today's  exclusion,  if  the 
reclamation  takes  place  at  a  facility  that 
also  recycles  regulated  hazardous 
wastes  generated  in  a  different 
industr^^)  However,  here  in  this  section 
we  are  requesting  comment  on  possible 
ways  to  more  clearly  define  industry,  or 
more  specifically,  establishment, 
particularly  where  there  are  materials 
being  received  and  reclaimed  from  off- 
site  sources.  While  these  two  aspects  of 
today's  proposal  address  similar  issues 
{e.g..  improving  clarity,  and  identifying 
reclamation  outside  the  scope  of  today's 
proposal),  we  emphasize  that  here  we 
are  asking  for  comment  on  possible 
criteria  for  further  defining 
establishment,  which  would 
conceivably  apply  under  either  of  the 
co-proposed  options  described  in 
section  111. A. 4. 

EPA  also  requests  comment  on  using 
the  existing  2002  NAICS  Manual  for 
implementing  the  definition  of  industry 
under  today's  rule,  and  specifically  as  it 
is  incorporated  into  the  industry 
categories  and  definitions  in  the  newly 
proposed  Appendix  X.  We  anticipate 
that  for  most  locations,  in  most  cases, 
the  NAICS  classification  system 
described  in  the  2002  NAICS  Manual, 
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summarized  above,  will  serve  the 
purpose  of  a  clear  and  consistent 
definition  of  industry. 

Regulator^'  Option  for  On-Site  Recycling 

As  explained  in  the  preceding 
discussion,  today's  proposfid  exclusion 
would  only  be  available  for  materials 
recycled  within  the  same  industry  in 
which  they  are  generated,  and  we  are 
proposing  to  use  the  NAICS  system  as 
the  primarv'  means  of  identifying  and 
classif\-ing  the  industries  associated 
with  generation  and  reclamation  of 
recyclable  materials.  Howe\er.  as 
discussed  above,  we  acknowledge  that 
our  proposed  approach  may  have 
certain  drawbacks,  particularly  with 
regard  to  situations  where  the  recycling 
activities  all  occur  on-site.  For  example, 
we  expect  there  will  be  numerous 
facilities  that  will  have  two  or  more 
establishments  that  would  be  classified 
as  separate  industries  according  to  the 
NAICS  system  (e.g..  a  facility  that 
produces  petrochemicals  as  well  as 
pharmaceuticals).  As  proposed  today, 
materials  would  not  be  excluded  if  the 
generating  and  reclaiming 
establishments  were  in  different 
industries  according  to  NAICS.  even  if 
both  establishments  were  situated  at  the 
same  site  and  operated  by  the  same 
company.  In  a  somewhat  different 
example,  a  large  manufacturer  such  as 
an  integrated  steel  production  plant  may 
find  it  advantageous  to  have  a  separate, 
specialized  company  operate  a 
dedicated  reclamation  process  at  the 
plant  site.  Under  the  NAICS  system,  that 
reclamation  process  would  likely  not  be 
classified  as  part  of  the  steel  making 
industry,  since  it  could  be  viewed  as  a 
distinct,  separate  economic  unit.  We 
also  acknowledge  that  for  large, 
integrated  facilities  it  could  be  difficult 
using  the  NAICS  guidance  to  easily 
classif\'  processes  that  may  produce 
different  types  of  outputs,  but  are 
physically  or  operationally  linked. 
Finally,  as  discussed  previously,  a 
specific  unit  or  process  at  a  facility  may 
be  flexibly  designed  to  produce  a  variety 
of  outputs,  and  its  NAICS  classification 
might  thus  change  relatively  often, 
depending  on  which  products  are  being 
produced  at  any  given  time. 

In  developing  today's  proposal, 
several  stakeholders  suggested  that  an 
exclusion  for  on-site  recycling  could  be 
a  more  practical  and  simpler  approach 
to  encouraging  legitimate  recycling 
while  maintaining  en\ironmental 
protections.  The  Agency  believes  that 
such  an  option  may  have  merit,  and  in 
light  of  the  potential  difficulties  in 
making  clear,  definitive  NAICS 
classifications  at  more  complex 
facilities,  we  are  considering  a 


regulatory'  option  that  could  simplif\- 
implementation  of  today's  proposed 
exclusion  in  situations  where  materials 
are  all  generated  and  reclaimed  in  a 
continuous  process  on-site.'-  Under  this 
option,  the  NAICS  system  would  be 
used  to  classify'  generating  and 
reclaiming  industries  that  are  located  at 
different  sites,  consistent  with  today's 
proposal.  However,  materials  that  are 
generated  and  reclaimed  in  a 
continuous  process  at  the  same  site 
would  be  excluded,  regardless  of 
whether  different  industries  were 
involved.  This  option  would  also 
involve  the  same  notification 
requirements  that  would  apply  to  off- 
site,  intra-industry-  recycling  excluded 
under  today's  proposal. 

It  should  be  noted  that  such  an  on-site 
recycling  exclusion  would  not  be  based 
on  the  direction  of  the  D.C.  Circuit 
Court  (in  the  opinions  discussed  in 
section  II. D  of  this  preamble),  but  rather 
would  rest  on  the  premise  that  materials 
recycled  on-site  in  a  continuous  process 
are  unlikely  to  be  discarded  because 
they  would  be  closely  managed  and 
monitored  by  a  single  entity  who  is 
intimately  familiar  with  both  the 
generation  and  reclamation  of  the 
material,  no  off-site  transport  of  the 
material  (with  its  attendant  risks)  would 
occur,  and  there  would  be  few  questions 
as  to  potential  liability  in  the  event  of 
mismanagement  or  mishap. 

We  believe  that  this  regulatory  option 
would  have  the  advantage  of  being 
somewhat  more  straightforward  to 
implement,  both  for  industry  and 
regulators,  by  avoiding  many  of  the 
uncertainties  and  complexities  of  using 
the  NAICS  system,  particularly  at  larger 
facilities.  We  also  believe  that  it  would 
likely  encourage  more  legitimate 
recycling  than  would  occur  under 
today's  proposed  regulatory  framework 
for  intra-industry  recj'cling.  We  request 
comment  on  this  regulatory  option. 

7.  How  Is  EPA  Proposing  to  Define 
"Continuous  Process?" 

What  Is  a  "Continuous  Process?' 

As  explained  above,  we  are  proposing 
today  to  define  "discard"  for  Subtitle  C 
purposes  in  the  context  of  the  opinions 
of  the  D.C.  Circuit  pertaining  to  the 
definition  of  solid  waste.  EPA  is 
proposing  to  exclude  from  the  Subtitle 
C  definition  of  "solid  waste"  materials 
recycled  in  a  continuous  process  within 
the  generating  industry.  In  this  section 
of  the  preamble,  we  propose  that 
generation  and  reclamation  of  materials 
would  take  place  in  a  "continuous 
process"  only  if  the  materials  are 


'-  "On-site"  is  defined  for  RCRA  SubUtle  C 
purposes  in  40  CFR  260.10. 


handled  exclusively  by  facilities  or 
entities  (except  for  transporters)  that  are 
within  the  generating  industry,  and  the 
materials  are  not  "speculatively 
accumulated"  as  defined  in  40  CFR 
261.1(c)(8). 

Today's  proposed  definition  for 
continuous  process  would  not  allow  a 
generator  to  ship  excluded  materials  to 
a  broker  or  other  middleman  before  it  is 
received  at  a  reclamation  facility.  While 
middlemen  such  as  brokers  are  often 
better  able  to  find  markets  for  recyclable 
secondary  materials,  and  thus  can 
facilitate  their  beneficial  reuse,  we  do 
not  believe  that  such  arrangements  are 
consistent  with  the  idea  of  recycling  in 
a  "continuous  process."  Brokers  do  not 
manufacture  the  same  goods  or  provide 
the  same  type  of  services  as  the  entities 
which  generate  the  secondap\'  materials. 
We  do  not  regard  them  as  falling  within 
the  same  industry-  as  the  generators. 
Moreover,  often  a  generator  who 
consigns  materials  to  a  broker  does  not 
know  where  or  how  the  material  will  be 
reclaimed.  This  suggests  that  these 
generators  are  more  likely  to  be 
"finished"  with  a  material  and  to  be 
willing  to  let  the  material  go  to  a 
different  industry  for  reclamation.  We 
also  note  that  brokers  have  been 
associated  with  releases  requiring 
cleanups,  though  we  have  not  compiled 
definitive  data  on  any  such  recent 
damage  cases.  In  sum,  we  regard  the  use 
of  brokers  as  a  significant  discontinuity 
in  the  use  of  a  secondary  material, 
although  we  request  comment  on  this 
issue.  Today's  proposal  would, 
however,  allow  the  use  of  independent 
transporters  (who  typically  would  not 
be  in  the  same  industry  that  generated 
the  secondary  material)  to  ship 
excluded  materials  from  one  facility  to 
another,  as  long  as  each  facility  is 
within  the  generating  industry. 

In  addition  to  requiring  materials  to 
be  shipped  directly  between  generator 
and  reclaimer,  we  believe  that  a 
continuous  process  requires  some 
limitations  on  the  timing  of  the 
activities  in  question;  i.e.,  how  soon  a 
material  is  reclaimed  and  reused  after 
being  generated.  Obviously,  if  a 
secondary'  material  is  generated  but 
never  reclaimed  and  reused  it  must  be 
considered  a  waste.  On  the  other  hand, 
if  a  material  is  generated  and 
subsequently  reclaimed  and  reused 
more  or  less  immediately  (e.g.,  within  a 
few  hours  or  days),  it  might  easily  be 
concluded  that  such  recycling  takes 
place  in  a  "continuous  process." 

To  address  this  timing  aspect  in 
defining  continuous  process,  we  are 
proposing  to  use  RCRA's  existing 
"speculative  accumulation"  provisions 
(see  40  CFR  261.1(c)(8))  to  distinguish 
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between  processes  that  are  continuous 
and  those  that  are  not.  Under  this 
existing  rule,  a  material  is  accumulated 
speculatively  if  the  person  accumulating 
it  cannot  show  that  the  material  is 
potentially  recyclable  and  has  a  feasible 
means  of  being  recycled.  More 
importantly  for  the  purpose  of  this 
proposal,  the  person  accumulating  the 
mated  i!  must  show  that  during  a 
calendar  year  (beginning  January  1)  the 
amount  of  material  that  is  recycled,  or 
transferrt'd  to  a  different  site  for 
recycling,  must  equal  at  least  75  percent 
by  weight  or  volume  of  the  amount  of 
that  material  at  the  beginning  of  the 
period.  This  provision  already  applies 
to  secondary  materials  not  otherwise 
considered  to  be  wastes  when  recycled, 
such  as  materials  used  as  ingredients  or 
commercial  product  substitutes, 
materials  that  are  recycled  in  a  closed- 
loop  production  process,  or  unlisted 
sludges  and  byproducts  being 
reclaimed.  These  restrictions  on 
speculative  accumulation  have  been  an 
important  element  of  the  RCRA 
recycling  regulations  since  they  were 
promulgated  on  January  4.  1985. 

EPA  believes  that  using  the  existing 
regulatory  provisions  for  speculative 
accumulation  as  the  time  limit  for 
defining  "continuous  process"  in  this 
rule  is  consistent  with  the  D.C.  Circuit 
Court's  direction,  and  fits  well  within 
the  existing  regulatory  structure  for 
hazardous  waste  recycling.  In  the  ABR 
decision,  the  Court  suggested  that 
temporary'  storage  of  secondary 
materials  prior  to  reclamation  may  be  a 
necessar\'  phase  in  the  overall 
reclamation  process.  However,  in  that 
decision  the  court  did  not  suggest  a 
particular  time  limit  beyond  which 
accumulation  of  materials  could  no 
longer  be  considered  part  of  a 
continuous  process. 

For  most  types  of  recycling  that  are 
excluded  from  regulation  under  RCR.'K, 
the  existing  speculative  accumulation 
provisions  serve  to  define  the  point  at 
which  potentially  recyclable  secondary 
materials  nevertheless  become  solid  and 
hazardous  wastes.  As  an  example, 
secondary  materials  that  can  be  directly 
used  or  reused  without  reclamation  are 
not  considered  wastes,  as  long  as  thev 
are  not  speculatively  accumulated. 
Today's  rule  is  consistent  with  this 
regulatory  approach,  in  that  it  applies 
the  same  logic  and  limitations  to  storage 
of  materials  prior  to  recycling.  We  see 
no  compelling  reason  why  the 
speculative  accumulation  provisions 
should  not  serve  the  same  purpose  for 
recycling  that  would  be  excluded  under 
today's  proposal,  and  recycling  that  is 
excluded  under  (jther,  existing 
regulatory  provisions. 


With  regard  to  implementing  the 
existing  restrictions  on  speculative 
accumulation,  persons  accumulating 
secondary  materials  are  required  to 
demonstrate  that  they  are  recycling 
materials  in  the  amounts  specified  in  40 
CFR  261.1(c)(8).  Making  such 
demonstrations  will  generally  require 
such  persons  to  provide  appropriate 
documentation  to  substantiate  their 
claims,  as  specified  in  existing  40  CFR 
261.2(0.  In  the  preamble  to  the  final 
speculative  accumulation  rule  (50  FR 
636,  January  4,  1985),  the  Agency 
discussed  certain  types  of 
documentation  that  would  be 
appropriate  in  making  satisfactory 
demonstrations,  such  as  customarily 
maintained  data  on  industrial  process 
throughputs,  and  bills  of  lading  for 
shipments  sent  off-site  to  a  recycler. 
Other  such  documentation  could 
include  records  identifying  the  recyclers 
receiving  the  secondary  materials,  or 
contracts  and  correspondence  with  a 
recycler. 

The  Agency  believes  that  today's 
proposed  definition  of  "continuous 
process"  is  consistent  with  the  direction 
in  the  DC.  Circuit  Court's  opinions. 
Thus,  this  definition,  as  it  fits  within  the 
broader  context  of  today's  proposed 
exclusion,  should  help  to  ensure  that 
materials  that  would  be  excluded  from 
regulation  under  today's  proposal  will 
not  be  discarded,  and  therefore  do  not 
need  to  be  regulated  as  wastes  under 
Subtitle  C. 

What  Alternatives  Did  EPA  Consider  for 
Defining  "Continuous  Process?' 

EPA  considered  several  alternative 
approaches  to  placing  time  limits  on 
"continuous  process"  in  this  proposed 
rule.  One  such  alternative  was  to 
establish  a  limit  of  90  days  for 
accumulation  of  recyclable  materials  as 
the  maximum  time  limit  for  a 
"continuous  process."  This  would  in 
some  ways  be  consistent  with  the 
current  time  limit  for  accumulation  of 
hazardous  wastes  by  large  quantity 
generators  that  do  not  have  RCRA 
permits.  Another  alternative  could  be  to 
establish  a  somewhat  longer  limit,  such 
as  180  days  (this  alternative  has  some 
support  in  the  decision  of  the  U.S.  Court 
of  Appeals  for  the  Fourth  Circuit  in 
Owen  Electric  Steel  Co.  v.  Browner,  37 
F.  3d  146  (4th  Cir.  1994)).  This  is  also 
the  allowable  accumulation  time  for 
small  quantity  generators  that  do  not 
have  RCRA  permits. 

Establishing  a  specific  time  limit  in 
this  rule  (such  as  90  or  180  days)  to 
define  "continuous  process"  could  be 
coupled  with  a  provision  that  would 
allow  generators  to  exceed  such  time 
limits  (for  example,  up  to  one-year)  in 


cases  where  they  could  demonstrate  that 
recycling  of  the  materials  would  be 
done  within  the  extended  time  frame. 

EPA  chose  not  to  set  such  stricter  time 
limits  to  define  "continuous  process," 
largely  because  we  believe  that  using 
the  speculative  accumulation  provisions 
is  more  consistent  with  the  current 
regulatory-  framework  for  recycling,  and 
is  familiar  to  the  regulated  community. 
It  represents  EPA's  longstanding 
judgment  that  materials  recycled  within 
the  one  calendar  year  timeframe  are  in 
continuous  use,  and  therefore  are  not 
discarded.  Moreover.  EPA  is  concerned 
that  it  might  be  difficult  to  select  a 
shorter  time  limit  that  would  be 
appropriate  to  the  wide  variety  of 
materials  and  industries  covered  by  this 
rule.  This  approach  also  offers  greater 
flexibility  for  generators  and  reclaimers 
to  optimize  recycling  opportunities. 
Shorter  time  limits  could  discourage 
some  promising  recycling  opportunities, 
particularly  in  industries  that  tend  to 
generate  recyclable  secondary  materials 
episodically,  as  is  often  the  case  with 
(for  example)  specialty  batch  chemical 
manufacturers. 

The  Agency  is  aware,  however,  that 
there  may  be  some  potential 
complications  with  using  the 
speculative  accumulation  time  limit  to 
define  "continuous  process."  For  one 
thing,  establishing  how  long  specific 
secondary  materials  have  been  stored  at 
a  generator's  facility  can  be  difficult  for 
regulator}'  agencies,  particularly  since 
there  are  no  explicit  record  keeping 
requirements  in  the  regulations  for 
speculative  accumulation.  Although  we 
are  not  proposing  today  to  modify'  the 
current  regulations  for  speculative 
accumulation,  we  solicit  comment  as  to 
whether  those  regulations  should  be 
strengthened  as  they  would  apply 
specifically  to  today's  proposed 
exclusion,  or  perhaps  more  generally. 
Specifically,  we  request  comment  on  the 
idea  of  requiring  generators  and  off-site 
recyclers  to  maintain  records  that  would 
serve  to  establish  when  specific 
volumes  of  materials  were  generated, 
and  when  they  were  recycled.  EPA 
believes  that  such  record  keeping 
requirements  might  assist  inspectors 
from  regulatory  agencies  to  verify  that 
secondary  materials  stored  for  recycling 
are  actually  being  reclaimed  on  a  regular 
basis,  rather  than  accumulating  in 
increasing  volumes  over  months  and 
years.  We  also  believe  that  such  record 
keeping  would  likely  impose  a  minimal 
burden  on  generators,  since  we 
understand  that  maintaining  such 
records  of  inputs  and  outputs,  and  bills 
of  lading  for  off-site  shipments,  is  a 
standard  business  practice. 
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In  addition  to  requiring  direct  transfer 
of  excluded  materials  from  generators  to 
reclaimers,  and  using  the  spec\ilative 
accumulation  concept  to  establish  a 
time  limit  on  storage  of  such  materials, 
we  considered  whether  there  are  other 
aspects  of  "continuous  process"  that  we 
should  attempt  to  capture  in  defining 
the  term.  For  example,  it  could  be 
argued  that  inherent  in  the  concept  of 
"continuous  process"  is  the  idea  of 
regularity  or  predictability;  i.e.,  that  the 
generation  and  subsequent  reclamation 
of  materials  should  take  place  in  a  more 
or  less  routine,  ongoing  manner.  It 
might  be  further  argued  that  the  term 
"continuous  process"  implies  some 
kind  of  physical  linkage  between  the 
processes  that  generate  specific 
secondary  materials  and  the  processes 
that  reclaim  them.  Similarly,  some 
might  say  that  some  type  of  geographic 
limit  should  also  be  imposed,  such  that 
(for  example)  materials  shipped  from 
New  Jersey  to  California  might  not  be 
considered  within  a  continuous  process, 
even  if  they  remained  within  the  same 
industry. 

EPA  chose  not  to  impose  further  tests 
or  requirements  in  defining  continuous 
process,  beyond  the  limits  established 
for  speculative  accumulation.  For  one 
thing,  we  believe  that  placing  additional 
restrictions  on  what  we  would  consider 
to  be  a  continuous  process  for  the 
purpose  of  this  rule  could  create 
additional  complexity  in  its 
implementation.  Such  additional 
restrictions  might  also  be  somewhat 
arbitrary,  since  it  would  be  difficult  to 
develop  restrictions  appropriate  to  the 
wide  range  of  materials  and  processes 
potentially  covered  by  this  rule.  Such  an 
approach  could  also  discourage 
beneficial  recycling  in  some  industries 
where  generation  and  reclamation  of 
secondary  materials  happen  in  a  less 
than  routine,  predictable  manner.  We 
are  interested,  however,  in  receiving 
comments  on  this  issue,  particularly  any 
specific  suggestions  as  to  how  todays 
proposed  definition  of  continuous 
process  could  be  refined  or  enhanced, 
and  the  benefits  that  such  changes 
would  bring. 

8.  What  Type  of  Notification  Would  Be 
Required? 

Today's  proposal  would  require 
generators  who  wish  to  use  the  40  CFR 
261.2(g)  exclusion  to  submit  a  one-time 
notice  to  EPA  or  the  authorized  state.  As 
specified  in  40  CFR  261.2(g)(3),  the 
notice  would  need  to  identify  the  name, 
address  and  EPA  ID  number  (if 
applicable)  of  the  generating  facility,  the 
naiae  and  telephone  number  of  a 
contact  person  for  that  facility,  the  type 
of  material(s)  that  would  be  subject  to 


the  exclusion,  and  the  industry  that 
generated  the  material,  as  classified 
according  to  Appendix  X  of  Part  261. 

This  notice  requirement  would  only 
apply  to  generators  of  secondary 
materials  that  have  previously  been 
regulated  under  RCRA  Subtitle  C,  and 
that  would  become  excluded  under 
today's  proposal.  Thus,  generators  of 
materials  that  have  been  previously 
exempted  or  excluded  from  regulation 
under  other  provisions  because  they  are 
recycled  would  not  need  to  submit  a 
one-time  notice.  If  a  generator  were  to 
generate  both  types  of  materials  (i.e.. 
materials  that  were  previously 
regulated,  as  well  as  materials  that  were 
previously  excluded  or  exempted  under 
different  provisions),  the  generator 
would  have  to  submit  a  one-time  notice 
only  for  the  materials  that  were 
previously  regulated. 

As  discussed  in  the  following  section 
of  this  preamble,  we  are  proposing 
today  to  modifv'  or  eliminate  existing 
exemptions  and  exclusions  that 
"overlap"  with  the  proposed  40  CFR 
261.2(g)  exclusion.  Thus,  materials  that 
heretofore  have  not  been  subject  to 
regulation  under  existing  provisions 
would  remain  unregulated,  but  would 
be  subject  to  the  new  exclusion.  It 
should  be  noted  that,  with  few 
exceptions,  the  current  regulations  do 
not  require  generators  of  excluded 
materials  to  notif\'  EPA  or  authorized 
state  agencies.  Requiring  these 
generators  to  submit  one-time  notices 
once  they  become  subject  to  the  new  40 
CFR  261.2(g)  exclusion  would  in  effect 
be  a  more  stringent  requirement.  Since 
today's  proposal  is  intended  to  be 
generally  de-regulator\'.  we  do  not 
believe  it  appropriate  to  impose  such  a 
new  notice  requirement  on  generators 
who  have  not  been  required  to  submit 
such  notices  under  the  current 
regulations. 

To  illustrate,  generators  of  secondar\' 
materials  that  (for  example)  are  recycled 
in  a  "closed  loop  "  system  have  been 
excluded  from  regulation  under  40  CFR 
261.2(e)(iii),  and  have  not  heretofore 
been  required  to  notify  the  Agency  of 
their  recycling  activities.  Since  we 
assiune  that  closed  loop  recycling  is 
intra-industry,  today's  proposal  would 
subsume  and  eliminate  the  existing 
closed  loop  exclusion,  and  the  materials 
would  become  subject  to  today's 
proposed  exclusion.  These  generators 
would  not  need  to  submit  the  one-time 
notice  required  under  proposed  40  CFR 
261.2(g)(4).  However,  if  a  generator  has 
been  recycling  regulated  hazardous 
wastes  that  would  become  newly 
excluded  under  today's  proposal,  he/she 
would  need  to  submit  the  notice. 


The  Agency  is  not  proposing  any 
specific  format  or  form  for  these  one- 
time notices.  However,  to  provide  one 
idea  of  how  such  a  notice  might  be 
formatted,  we  have  included  a  sample 
form  in  the  docket  for  today's  rule  (see 
Sample  Notification  Form  for  Materials 
that  are  Excluded  from  the  Definition  of 
Solid  Waste  Under  40  CFR  261 .2(g)) 
This  sample  form  is  also  available  on 
the  w  '  site  that  EPA  has  established  for 
hi    .lilemaking 

r    intent  of  today's  proposed 
.  jUfication  requirement  is  to  provide 
basic  information  to  regulatory  agencies 
as  to  who  would  be  managing  hazardous 
secondary  materials  under  the  terms  of 
today's  exclusion,  and  the  types  of 
materials  being  recycled.  We  believe  our 
right  to  requu-e  such  basic  notification  is 
inherent  in  our  authoritA'  tc  regulate 
discarded  materials,  and  we  consider 
this  to  be  the  minimum  information 
needed  to  enable  credible  oversight  of 
such  activities,  and  ensure  that  the 
terms  of  the  exclusion  are  being  met  by 
generators  and  recyclers.  As  such,  we 
believe  that  this  minimal  notification  is 
a  reasonable  requirement  for  those  who 
will  find  advantage  in  the  regulaton,' 
exclusion  proposed  today.  We  estimate 
that  this  requirement  will  impose  an 
incremental  reporting  "biuden  "  of 
approximately  one  hour  per  affected 
facility. 

It  should  be  understood  that  as 
proposed,  providing  this  notification 
would  not  be  required  more  than  once. 
We  are  also  requesting  comment, 
however,  on  an  alternative  option  for 
such  notification.  Under  this  alternative, 
generators  would  be  required  to  submit 
revised  notices  if  certain  information  on 
Uie  original  notice  were  to  change. 
Requiring  submission  of  revised  notices 
might  particularly  be  appropriate,  for 
example,  if  the  location  or  ownership  of 
the  generating  facility  changes  or  if  the 
t}'pe  of  excluded  material  were  to 
change. 

.Another  option  being  considered  with 
regard  to  reporting  would  be  a 
requirement  that  notifications  be  signed 
by  a  responsible  corporate  official  In 
addition,  we  are  considering  the  option 
of  requiring  persons  using  the  40  CFR 
261.2(g)  exclusion  to  submit  periodic 
[e.g..  annual)  reports  detailing  their 
recycling  activities,  to  provide 
information  on  the  types  and  volumes  of 
materials  recycled,  where  off-site 
shipments  were  sent,  the  t^t-pes  of 
reclamation  processes  used,  the  types  of 
products  produced  from  the  reclamation 
processes,  how  residuals  from 
reclamation  processes  were  managed, 
and  other  relevant  information 
Requiring  such  additional  information 
could  give  regulators  and  the  public  a 
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much  clearer  picture  of  the  types  of 
recycling  being  conducted  under  this 
exclusion,  where  it  is  being  done,  and 
by  whom.  We  are  also  considering  (and 
solicit  comment  on)  the  option  of 
requiring  the  information  in  the 
proposed  notice  to  be  submitted  in  a 
particular  format  (such  as  in  the  sample 
form  cited  above),  or  submitted 
electronically. 

Recordkeeping.  Section  261.2(f) 
requires  persons  managing  materials 
under  exclusions  from  the  Subtitle  C 
definition  of  solid  waste  to  be  able  to 
provide  "appropriate  documentation" 
that  they  meet  the  terms  of  the 
exclusion  they  are  claiming. 
Nevertheless,  in  addition  to  the 
notification  requirements  discussed 
above,  we  are  considering  the  option  of 
requiring  generators  and  reclaimers  to 
keep  on-site  records  relating  to  types 
and  volumes  of  materials  they  handle. 
For  example,  we  are  considering 
requiring  generators  of  materials  subject 
to  this  exclusion  to  keep  records  of 
volumes  generated,  volumes  reclaimed 
onsite,  and  volumes  sent  offsite.  while 
requiring  offsite  reclaimers  to  keep 
records  of  shipments  received  and 
volumes  actually  recycled. 

The  Agency  chose  not  to  include 
more  frequent  or  more  detailed 
reporting  requirements  in  today's 
proposal  such  as  those  discussed  above, 
primarily  because  we  are  committed  to 
minimizing  recordkeeping  and  reporting 
requirements.  In  fact,  the  Agencv 
rpc;ently  proposed  a   'burden  reduction" 
rule  that  would  eliminate  a  number  of 
existing  RCRA  reporting  and  record 
keeping  requirements  that  the  Agencv 
believes  are  unnecessarv  or  duplicative 
(67  FR  2517,  January  17,  2002). 

We  invite  comment  on  whether  or  not 
any  (or  all)  of  the  regulator^'  options 
discussed  above  for  increa.sed  reporting 
and  recordkeeping  by  generators  and 
other  parties  may  be  necessan,'  and 
appropriate  in  providing  sufficient  data 
for  regulator^'  oversight,  and  should 
therefore  be  included  in  the  final  rule. 

9.  What  Conforming  Changes  to  Existing 
Regulations  Are  Proposed? 

As  discussed  above,  today's  proposed 
exclusion  for  intra- industry'  recycling 
would  affect  a  number  of  existing 
regulatory  provisions  that  also  provide 
regulatorv'  relief  for  hazardous 
secondar\'  materials  that  are  recycled. 
We  are  therefore  proposing  a  number  of 
specific  "conforming  changes"  to  the 
existing  regulations  to  address  these 
situations  where  today's  proposed 
regulatory  exclusion  "overlaps"  with 
existing  regulatory  provisions.  Since  we 
are  co-proposing  two  different  options 
for  defining  "continuous  process  within 


the  same  industry"  (see  section  III. A. 3 
of  this  preamble),  the  conforming 
changes  that  would  be  necessary  would 
differ  depending  on  which  option  is 
adopted  in  the  final  rule.  The  following 
is  an  explanation  of  our  proposed 
conforming  changes  for  each  regulatory 
option. 

a.  Proposed  conforming  changes  for 
co-proposed  regulatory  Option  #1  — 
Provisions  that  would  be  deleted.  Under 
regulatory  Option  #1,  several  existing 
regulatory  provisions  that  provide 
waivers  or  exclusions  for  recycled 
hazardous  secondary  materials  would 
be  rendered  entirely  moot,  since  all  of 
the  materials  that  are  potentially  subject 
to  these  provisions  would  be  excluded 
under  today's  proposal  for  intra- 
industry  recycling.  To  illustrate.  40  CFR 
261.4(a)(6)  currently  provides  an 
exclusion  from  the  definition  of  solid 
waste  for  "pulping  liquors  *   *   *  that 
are  reclaimed  in  a  pulping  liquor 
recovery  furnace  and  then  reused  in  the 
pulping  process,  unless  it  is 
accumulated  speculatively."  Under 
proposed  Option  #1  this  existing 
exclusion  would  no  longer  be  needed, 
since  we  believe  that  the  exclusion  for 
intra-industry  recycling  would  cover  all 
of  the  pulping  liquors  that  are  currently 
excluded  under  40  CFR  261.4(a)(6). 

The  following  is  a  list  of  existing 
provisions  that  would  be  eliminated 
entirely  under  today's  co-proposed 
Option  #1.  We  believe  that  each  of  these 
provisions  would  completely  overlap 
with  the  Option  #1  exclusion,  and  we 
are  thus  proposing  to  delete  them 
entirely  if  the  Agency  decides  to  finalize 
this  option. 

A.  Section  261.2(e)(l)(iii).  Under  this 
existing  provision,  materials  are  not 
solid  wastes  when  thev  are  recycled  bv 
being  "returned  to  the  original  process 
from  which  they  are  generated,  without 
first  being  reclaimed  or  land  disposed." 
We  are  proposing  to  eliminate  this 
provision,  since  we  believe  that  all  of 
the  materials  that  it  potentially  applies 
to  would  be  addressed  by  today's 
proposed  exclusion  (Option  #1)  for 
intra-industry  recycling. 

B.  Section  261.4(a)(6).  This  existing 
provision  excludes  from  the  definition 
of  solid  waste  "pulping  liquors  (i.e.. 
black  liquors)  that  are  reclaimed  in  a 
pulping  liquor  recovery'  furnace  and 
then  reused  in  the  pulping  process, 
unless  it  is  accumulated  speculatively." 
We  believe  that  all  of  the  materials 
excluded  under  this  current  provision 
would  be  excluded  under  40  CFR 
261.2(g)  (Option  #1).  and  are  therefore 
proposing  to  eliminate  this  provision. 

C.  Section  261.4(a)(8).  This  existing 
"conditional  exclusion"  is  for 
"secondary  materials  that  are  reclaimed 


and  returned  to  the  original  process  or 
processes  in  which  they  were  generated 
where  they  are  reused  in  the  production 
process."  This  is  often  referred  to  as  the 
"closed  loop  reclamation"  exclusion. 
The  following  conditions  applv  to  this 
exclusion: 

•  Only  tank  storage  may  be  involved, 
and  the  entire  process  through 
completion  of  reclamation  must  be 
closed  by  being  entirely  connected  with 
pipes  or  other  comparable  closed  means 
of  conveyance: 

•  Reclamation  must  not  involve 
controlled  flame  combustion: 

•  The  secondary'  materials  must  not 
be  accumulated  in  tanks  for  over  twelve 
months  without  being  reclaimed:  and 

•  The  reclaimed  material  must  not  be 
used  to  produce  a  fuel,  or  used  to 
produce  products  that  are  used  in  a 
manner  constituting  disposal. 

This  conditional  exclusion  would  no 
longer  be  necessary'  if  the  exclusion  in 
today's  proposed  Option  #1  were 
promulgated,  and  we  are  thus  proposing 
to  eliminate  it.  In  fact,  such  closed  loop 
recycling  processes  may  be  particularly 
clear  examples  of  intra-industrv 
recycling  that  does  not  involve  discard, 
and  that  would  therefore  be  covered 
under  the  proposal. 

2.  Exclusions  and  Variances  That  Would 
Be  Partially  Affected  by  Today's  Co- 
proposed  Option  #1 

In  addition  to  the  existing  regulatory 
provisions  that  could  be  eliminated 
completely  under  todav's  proposed 
Option  #1,  we  are  proposing  conforming 
changes  to  several  other  provisions  that 
would  only  partially  "overlap"  with  the 
40  CFR  261. 2(g)  exclusion.  Most  of  these 
existing  exclusions  and  exemptions  are 
not  contingent  on  intra-industry 
recycling,  and  allow  secondary 
materials  to  be  generated  and  reclaim-ed 
in  different  industries.  Thus,  in  cases 
where  materials  are  generated  and 
reclaimed  in  different  industries,  the 
existing  exclusions  would  still  be 
needed  to  provide  regulatory  relief  for 
such  materials.  Accordingly,  EPA  is 
proposing  to  retain  existing  exclusions 
and  waivers  that  allow'  for  recycling 
across  different  industries,  while 
clarifying  that  the  proposed  40  CFR 
261.2(g)  exclusion  will  apply  to 
materials  that  are  recycled  in  a 
continuous  process  within  the  same 
industry.  These  existing  provisions  are 
in  some  cases  conditioned  on 
compliance  with  certain  management 
practices  and/or  notification  or  record 
keeping  requirements:  we  are  not 
proposing  to  modify  the  substance  of 
these  provisions.  Rather,  in  each  case 
we  are  simply  proposing  to  add 
regulatory  language  to  clarify  that  the 
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existing  exemptions  and  exclusions  will 
be  somewhat  narrower  in  scope,  and  the 
exclusion  for  intra-industry  recycling 
may  instead  apply  to  some  materials 
previously  subject  to  the  existing 
provisions. 

The  following  is  a  brief  description  of 
existing  exclusions  and  variances  that 
would  likely  apply  to  a  smaller  universe 
of  materials  if  today's  proposed  Option 
#1  exclusion  were  promulgated,  and  for 
which  we  are  proposing  clarifying 
conforming  changes: 

A.  Conforming  change  to  40  CFR 
261.4(a)(9).  This  existing  conditional 
exclusion  is  for  "spent  wood  preserving 
solutions  that  have  been  reclaimed  and 
are  reused  for  their  original  intended 
purpose."  and  "wastewaters  from  the 
wood  preserving  process  that  have  been 
reclaimed  and  are  reused  to  treat 
wood."  The  conditions  for  this 
exclusion,  which  are  prescribed  in  more 
detail  in  40  CFR  261.4(a)(9)(iii)(A)-(E). 
are  as  follows: 

•  The  excluded  materials  must  be 
reused  on-site  for  their  original  intended 
purpose; 

•  Prior  to  reuse,  the  excluded 
materials  must  be  managed  to  prevent 
releases  to  land  or  grtiundwater; 

•  Units  managing  excluded  materials 
must  be  readily  determined  to  be 
preventing  such  releases: 

•  Drip  pads  used  to  manage  excluded 
materials  must  comply  with  the 
standards  for  drip  pads  in  Subpart  W  of 
40  CFR  Part  265:  and 

•  A  one-time  notice  must  be 
submitted  by  the  facility  owner/operator 
to  the  appropriate  regulatory  agency. 

Some  of  these  wood  preserving 
solutions  would  actually  be  eligible  for 
today's  proposed  exclusion,  and  some 
would  not.  Thus,  the  existing  exclusion 
would  need  to  be  maintained  in  order 
for  some  of  these  materials  to  continue 
to  be  managed  outside  the  Subtitle  C 
regulatory  system.  The  reason  these 
materials  would  not  be  eligible  for 
today's  proposed  40  CFR  261.2(g) 
exclusion  is  because  the  product  of  the 
recycling  process  (treated  lumber)  is 
often  used  in  "a  manner  constituting 
disposal"  (i.e.,  the  treated  lumber  is 
used  in  or  on  the  land,  such  as  for 
landscaping  timbers,  fenceposts, 
railroad  ties,  etc.).  As  explained  in 
previous  sections  of  this  preamble,  this 
is  one  of  the  specific  types  of  recycling 
that  the  Agency  believes  should  remain 
regulated,  even  if  the  recycling  is 
conducted  intra-industxy 

It  is  possible,  of  course,  that  in  some 
cases  lumber  treated  with  recycled 
spent  wood  preserving  solutions  would 
not  be  used  in  a  manner  constituting 
disposal.  In  these  cases  the  new- 
exclusion  for  intra-industrv'  recycling 


would  apply.  Thus,  both  exclusions  are 
needed  for  this  particular  recycling 
practice.  For  the  purpose  of  clarity,  vve 
are  proposing  today  to  add  a  new 
paragraph  (F)  to  the  current  40  CFR 
261.4(a)(9)  exclusion,  which  would  read 
as  follows:  "If  the  products  of  this 
recycling  practice  are  not  used  in  a 
manner  constituting  disposal,  the  spent 
wood  preserving  solutions  are  subject  to 
the  exclusion  in  40  CFR  261.2(g),  rather 
than  this  paragraph,  provided  the  wood 
preserving  solutions  are  generated  and 
reclaimed  in  a  continuous  process 
within  the  same  industry." 

B.  Conforming  change  to  40  CFR 
261.4(a)(17).  EPA  is  proposing  to  revise 
the  existing  conditional  exclusion  at  40 
CFR  261.4(a)(17)  to  conform  with 
today's  proposal.  Currently,  40  CFR 
261.4(a)(17)  excludes  from  the 
definition  of  solid  waste  "spent 
materials  ♦    *    *  generated  within  the 
primary  mineral  processing  industry 
from  which  minerals,  acids,  cyanide. 
water  or  other  values  are  recovered  by 
mineral  processing  or  by  beneficiation." 
Under  today's  proposal,  spent  materials 
from  mineral  processing  that  are 
subsequently  reclaimed  within  the 
mineral  processing  industry  would  not 
be  solid  wastes  for  purposes  of  Subtitle 
C.  We  are  therefore  proposing  to  delete 
the  reference  to  mineral  processing  in 
the  existing  exclusion,  since  it  would  no 
longer  be  needed  for  those  materials. 
However,  "beneficiation"  is  not 
included  within  the  "mineral 
processing  industrv' "  and,  therefore,  the 
existing  exclusion  as  it  pertains 
specifically  to  beneficiation  would  still 
be  necessary  and  would  remain  in 
effect. 

C.  Conforming  change  to  40  CFR 
260.30(b),  and  the  associated  criteria  in 
260.31(b)).  Current  40  CFR  260.30(b) 
allows  variances  to  be  granted  on  a  case- 
by-case  basis  for  materials  that  are 
"reclaimed  and  then  reused  within  the 
original  production  process  in  which 
they  were  generated."  This  provision  is 
sometimes  known  as  the  "closed  loop 
reclamation"  variance.  The  standards 
and  criteria  for  granting  such  variances 
are  specified  in  40  CFR  260.31(b).  This 
provision  is  not,  however,  limited  to 
intra-industry  recycling — there  may  be 
situations  in  which  a  generator  of  a 
secondary'  material  could  arrange  for 
reclamation  of  the  material  by  a 
reclaimer  in  a  different  industry  [e.g.. 
the  waste  management  industry).  We 
therefore  intend  to  maintain  this 
existing  variance  to  address  such 
situations.  We  are  proposing,  however, 
to  clarif\'  its  applicability  by  adding  the 
following  language:  "If  tbe  materials  are 
reclaimed  as  part  of  a  continuous 
process  within  the  generating  industry, 


they  are  subject  to  the  exclusKm  m  40 
CFR  261.2(g)  rather  than  the  standards 
and  criteria  listed  in  40  CFR  260.31(b)." 

D.  40  CFR  260.30(c).  and  the 
associated  criteria  in  40  CFR  260.31(c). 
Under  this  existing  provision,  a  variance 
from  being  classified  as  a  solid  waste 
can  be  obtained  on  a  case-by-case  basis 
for  materials  that  "have  been  reclaimed 
but  must  be  reclaimed  further  before  the 
materials  are  completely  recovered." 
This  is  commonly  referred  to  as  the 
"partially  reclaimed"  variance.  Since 
this  type  of  recycling  may  occur  within 
the  same  industry  or  between  two  or 
more  different  industries  (similar  to  40 
CFR  260.30(b).  discussed  above),  we  are 
proposing  to  add  the  following  language 
as  a  conforming  change:  "If  the 
materials  are  reclaimed  as  part  of  a 
continuous  process  within  the 
generating  industry,  they  are  subject  to 
the  exclusion  in  40  CFR  261.2(g)  rather 
than  the  standards  and  criteria  listed  in 
40  CFR  261.31(c)." 

E.  Section  261.4(a)(7).  This  provision 
excludes  from  the  definition  of  solid 
waste  "spent  sulfuric  acid  used  to 
produce  virgin  sulfuric  acid."  unless  it 
is  accumulated  speculatively.  To 
address  situations  where  this  type  of 
recycling  occurs  in  a  continuous  process 
within  the  same  industry,  we  are 
proposing  to  add  the  following  language 
as  a  conforming  change  to  40  CFR 
261.4(a)(7):  "Spent  sulfuric  acid  that  is 
reclaimed  to  produce  virgin  sulfuric 
acid  in  a  continuous  process  within  the 
generating  industry  is  subject  to  the 
exclusion  in  40  CFR  261.2(g).  rather 
than  this  paragraph."  Similar  language 
is  proposed  to  be  added  as  a  conforming 
change  to  each  of  the  following 
provisions  (F  through  J,  below)  that 
would  be  partially  affected  by  today's 
proposed  rule: 

F.  Section  261.4{a)(10).  This  is  a 
conditional  exclusion  for  certain  types 
of  hazardous  wastes  that  are  recycled  to 
coke  ovens  or  to  produce  coal  tar. 

G.  Section  261.4(a)(ll).  This 
conditional  exclusion  applies  to  non- 
wastewater  splash  condenser  dross 
residue  from  treatment  of  K061  in  high- 
temperature  metals  recover^'  (HTMR) 
units. 

H.  Section  261.4(a)(13).  This 
exclusion  is  for  certain  scrap  metal 
being  recycled. 

I.  Section  261.4(a)(14).  This  provides 
a  conditional  exclusion  for  shredded 
circuit  boards  being  recycled. 

J.  Section  261.4(a)(19].  This  is  a 
conditional  exclusion  for  "spent  caustic 
solutions  from  petroleum  refining  liquid 
treating  processes  used  as  a  feedstock  to 
produce  cresylic  or  naphthenic  acid." 

The  Agency  solicits  comment  on 
these  proposed  conforming  changes. 
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3.  Proposed  Conforming  Changes  for  Co- 
proposod  Regulator)'  Option  #2 

As  explained  above,  under  co- 
proposed  Option  #1  some  existing 
regulatory  waivers  and  exclusions 
would  be  rendered  moot,  since  all  of  the 
materials  addressed  by  those  provisions 
would  also  be  covered  under  the 
proposed  40  CFR  261.2(g)  exclusion. 
However,  this  would  not  be  the  case 
under  Option  #2,  since  a  recycler  of 
these  currently  unregulated  materials 
would  be  ineligible  for  today's  proposed 
exclusion  if  the  recycling  facility  also 
managed  regulated  hazardous  wastes 
generated  from  a  different  industry.  To 
illustrate,  a  recycler  handling  pulping 
liquors  that  are  currently  excluded  from 
regulation  under  40  CFR  261.4(a)(6) 
would  not  be  able  to  use  the  40  CFR 
261.2(g)  exclusion  if  he/she  also  were 
recv'cling  hazardous  wastes  from  a 
different  industry-  Thus,  under  this 
option  we  would  need  to  maintain  the 
existing  40  CFR  261.4(a)(6)  exclusion  in 
order  to  avoid  changing  the  coverage  of 
the  existing  exclusion. 

If  the  Agency  chooses  to  adopt  Option 
#2  in  the  final  rule,  we  are  proposing 
that  the  four  existing  provisions  which 
would  be  rendered  moot  and  deleted 
under  Option  #1  (these  are  discussed 
above  in  section  III. A. 7. a  of  this 
preamble)  would  be  retained,  but  would 
be  amended  so  that  they  would  remain 
effective  for  recyclers  that  would  not  be 
eligible  for  the  40  CFR  261.2(g) 
exclusion.  For  example,  the  current  40 
CFR  261.4(a)(6)  exclusion  for  pulping 
liquors  would  be  retained,  but  would  be 
amended  to  add  the  following  sentence: 
"Pulping  liquors  that  are  reclaimed  as 
part  of  a  continuous  process  within  the 
generating  industry  are  subject  to  the 
exclusion  in  40  CFR  261.2(g)  rather  than 
this  paragraph.  "  The  other  three 
provisions  that  would  otherwise  be 
eliminated  completely  under  Option  #1 
would  be  amended  similarly  if  Option 
#2  were  promulgated  in  the  final  rule. 

In  the  above  discussion  of  conforming 
changes  for  co-proposed  Option  #1 .  we 
identify  a  number  of  existing  provisions 
that  would  be  only  partially  affected  by 
today's  proposed  exclusion,  and  we  are 
proposing  to  add  text  to  each  provision 
specifying  that  if  the  materials  are 
reclaimed  as  part  of  a  continuous 
process  within  the  generating  industry 
they  would  be  subject  to  the  exclusion 
in  40  CFR  261. 2(g],  rather  than  the 
existing  provision,  Under  Option  #2. 
these  provisions  would  also  be  only 
partially  affected.  We  are  thus  proposing 
to  make  the  same  conforming  changes  to 
those  provisions  in  the  final  rule  if  we 
choose  to  adopt  Option  #2  to  define 


"continuous  process  within  the 
generating  industry." 

EPA  invites  comment  on  the  proposed 
conforming  changes  described  above, 
for  both  regulatory  options. 

4.  Used  Oil  Regulations— 40  CFR  Part 
279 

This  part  contains  management 
standards  for  used  oil,  including  used 
oil  that  is  recycled.  Used  oil  is  a  solid 
waste  under  RCRA.  Because  EPA 
promulgated  these  provisions  pursuant 
to  a  specific  Congressional  mandate 
governing  used  oil  (i.e.,  section  3014  of 
RCRA,  as  amended  by  the  Used  Oil 
Recycling  Act  of  1980),  they  will  not  be 
affected  by  today's  proposed  40  CFR 
261.2(g). 

10.  How  Would  the  Proposal  Be 
Implemented  and  Enforced? 

Implementation.  Since  the  exclusion 
from  the  definition  of  solid  waste  in 
today's  proposal  is  de-regulatory  in 
nature,  implementing  the  rule  as 
proposed  may  have  important 
consequences  at  certain  facilities  where 
recycling  activities  are  currently 
regulated  under  RCRA,  but  would  no 
longer  be  regulated  if  this  rule  were 
promulgated  and  became  effective. 

One  key  issue  has  to  do  with  the 
effects  of  the  rule  on  facilities  that 
currently  have  RCRA  permits  or  interim 
status,  and  are  managing  hazardous 
wastes  that  would  become  excluded 
under  this  rule.  Under  one  scenario,  a 
facility  that  manages  a  variety  of 
hazardous  waste  materials,  including 
some  that  become  excluded  under  this 
rule,  would  be  affected  only  to  the 
extent  that  certain  units  or  processes  at 
the  facility  would  no  longer  be  subject 
to  hazardous  waste  regulations.  A 
somewhat  different  scenario  could 
involve  a  facility  whose  hazardous 
wastes  would  all  become  excluded  from 
regulation  when  this  rule  takes  effect 
(i.e.,  the  facility  is  no  longer  a  hazardous 
waste  management  facility). 

For  permitted  facilities  that  would  be 
managing  hazardous  secondary 
materials  excluded  under  this  rule  in 
addition  to  regulated  hazardous  wastes, 
some  changes  to  the  facility's  permit 
would  likely  need  to  be  made,  though 
they  may  be  relatively  minor.  These 
facilities  would  need  to  maintain  their 
permits,  but  the  units  used  solely  to 
manage  excluded  materials  would  no 
longer  need  to  be  subject  to  permit 
conditions.  In  such  cases,  the  facility 
owner/operator  could  seek  a  permit 
modification  from  EPA  or  the 
,  authorized  state  agency  to  remove  the 
formerly  subject  unit(s)  from  the  permit. 

A  permitted  facility  that  would  no 
longer  be  considered  a  hazardous  waste 


management  facility  under  the 
exclusion  (e.g.,  a  facility  managing  only 
hazardous  secondary  materials  that 
become  excluded  under  today's 
proposal)  would  no  longer  need  a 
hazardous  waste  operating  permit. 
Owner/operators  of  such  facilities  could 
therefore  apply  to  the  overseeing  agency 
to  have  the  facility's  permit  terminated. 
However,  where  such  a  facility  has  not 
yet  completed  facility-wide  corrective 
action  (see  40  CFR  264.101),  the 
obligation  to  conduct  such  cleanup 
would  remain  in  effect.  Therefore,  in 
such  cases,  the  permit  would  not  be 
terminated,  but  could  be  modified  to 
remove  the  requirements  that  applied  to 
the  now-excluded  material,  and 
maintain  the  corrective  action 
provisions  of  the  permit.  In  such  a  case, 
the  facility  would  thereafter  have  a 
Acorrective  action-only®  permit  that 
would  expire  only  when  facility-wide 
corrective  action  is  determined  to  be 
complete.  It  should  be  noted  that  for 
facilities  in  these  situations,  EPA  or  an 
authorized  state  might  also  choose  to 
address  a  facility's  cleanup  obligations 
under  an  alternative  Federal  or  State 
enforcement  mechanism  that  may  be 
available,  rather  than  continuing  to 
pursue  corrective  action  under  a  permit. 

A  facility  that  is  operating  under 
RCRA  interim  status  would  be  affected 
by  promulgation  of  today's  proposed 
rule  in  much  the  same  way  as  permitted 
facilities,  and  the  issue  of  corrective 
action  would  be  addressed  in  a  similar 
manner.  For  an  interim  status  facility 
managing  only  materials  that  become 
excluded  under  today's  proposal,  the 
part  26.5  interim  status  standards  that 
applied  to  the  hazardous  waste 
management  units  at  the  facility,  as  well 
as  the  general  facility  standards  in  part 
265,  would  be  moot  and  no  longer  in 
effect.  Under  RCRA  regulations, 
however,  cessation  of  hazardous  waste 
operations  alone  does  not  eliminate  a 
facility's  interim  status.  See  40  CFR. 
270.73.  A  facility  that  wishes  to  no 
longer  be  in  interim  status  could  seek  a 
denial  of  its  pending  permit  application. 
Since  the  Agency  believes  it  appropriate 
to  ensure  that  corrective  action  is 
addressed  prior  to  denying  a  permit 
under  these  circumstances,  we  would 
expect  to  grant  the  denial  only  when  we 
concluded  that  the  facility's  corrective 
action  obligations  have  been  satisfied. 

In  addition  to  the  above  described 
issues  relating  to  permits  and  corrective 
action,  today's  proposed  rule  may  also 
have  implications  with  regard  to  closure 
of  hazardous  waste  storage  units  at 
affected  facilities.  In  cases  where 
hazardous  waste  storage  units  would 
only  be  managing  excluded  material 
pursuant  to  today's  proposal,  the 
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current  regulations  could  be  read  as 
triggering  the  closure  requirements  for 
those  units,  since  owners/operators  of 
non-land  based  hazardous  waste  units 
(e.g..  tanks,  containers,  containment 
buildings)  must  begin  closure  within  90 
days  of  receiving  a  unit's  final  volume 
of  hazardous  wastes  See  40  CFR 
264.n3(a)  and  265.113(a).  EPA  is 
concerned  that  requiring  closure  of 
units  in  these  situations  would  serve 
little  environmental  purpose,  since  after 
closure  the  unit  would  be  immediately 
reopened  and  used  to  store  the  same 
(now  excluded)  material.  It  should  also 
be  noted  that,  under  today's  proposal, 
units  storing  excluded  materials  would 
be  considered  essentially  the  same  as 
similar  units  used  to  store  products. 
Thus,  we  do  not  believe  that  requiring 
these  particular  units  to  close  through 
RCR.^  Subtitle  C  procedures  is 
necessary'  to  protect  human  health  and 
the  environment. 

The  Agency  is  today  proposing  that 
closure  of  storage  units  would  not  be 
required  when  such  units  cease  storing 
hazardous  wastes  and  are  subsequently 
used  to  store  the  same  materials  that 
*  w'ould  no  longer  be  regulated  as  wastes 
under  today's  proposed  exclusion.  If, 
however,  such  units  were  used 
previously  to  store  different  types  of 
hazardous  wastes,  the  units  w^ould  be 
subject  to  hazardous  waste  closure 
requirements.  We  request  comment  as  to 
whether  more  explicit  regulatory 
provisions  to  address  RCRA  closure 
requirements  in  these  types  of  situations 
would  be  appropriate  in  the  final  rule. 

Enforcement 

Today's  proposed  rule  describes  an 
exclusion  from  Subtitle  C  regulations  for 
hazardous  secondary  materials  recycled 
in  certain  ways,  with  the  regulatory  text 
describing  the  "boundaries"  of  the 
exclusion.  If  a  material  is  not  managed 
within  these  boundaries,  the  material  is 
not  excluded  and  is  a  hazardous  waste 
for  Subtitle  C  purposes  from  the  time 
the  generator  first  generated  it. 
Therefore,  each  person  who  manages  a 
hazardous  secondary  material  that  loses 
its  exclusion  would  have  to  manage  it 
consistently  with  hazardous  waste 
management  requirements  from  the 
point  when  the  material  was  first 
generated,  regardless  of  whether  the 
person  is  the  one  who  actually  causes 
the  loss  of  the  exclusion."  EPA  could 


' '  The  loss  of  the  exclusion  for  some  materials  at 
a  facility  does  not  automatically  effect  the  status  of 
other  hazardous  secondar>'  materials  managed 
under  the  exclusion  For  example,  if  a  hazardous 
secondan'  material  at  a  reclaimer  loses  the 
exclusion  and  thus  is  hazardous  waste,  the  status 
of  other  hazardous  secondary  materials  managed  by 
that  reclaimer  remain  unaffected,  provided  that 


choose  to  bring  an  enforcement  action 
under  RCRA  section  3008(a)  for  all 
violations  of  Subtitle  C  requirements 
occurring  from  the  time  the  material  is 
generated  through  the  time  that  it  is 
finally  disposed.  States  could  choose  to 
enforce  for  violations  of  state  hazardous 
waste  requirements  under  state 
authorities.  i\ny  enforcement  action 
would  address  the  management  of  those 
hazardous  secondary  materials  that  are 
outside  the  boundaries  of  the  exclusion. 

EPA  believes  that  this  approach, 
which  treats  hazardous  secohdan' 
material  that  does  not  come  within  the 
boundaries  of  the  exclusion  as 
hazardous  waste  from  its  point  of 
generation,  provides  ever\'one  involved 
with  an  incentive  to  handle  materials  to 
prevent  the  loss  of  the  exclusion.  It  also 
encourages  each  person  to  use  all 
appropriate  steps  to  see  that  others 
handle  the  material  so  it  is  legitimately 
reclaimed. 

To  illustrate,  if  the  generator  of  a 
hazardous  secondary  material  claims 
the  exclusion  and  then  sends  the 
material,  via  a  transporter,  to  a 
reclamation  facility  not  in  the  same 
industry,  then  the  material  would  not  be 
excluded.  It  would  be  a  hazardous 
waste.  Further,  if  a  generator  considered 
a  hazardous  secondary'  material  to  be 
excluded,  and  sent  the  material  via  a 
transporter  to  a  reclaimer  who  decided 
to  dispose  of  it  rather  than  reclaim  it, 
the  material  again  would  be  a  hazardous 
w'aste.  In  both  cases,  EPA  and  an 
authorized  state  could  choose  to  bring 
an  enforcement  action  against  the 
reclaimer,  transporter,  and/or  generator, 
for  violations  of  applicable  RCRA 
hazardous  waste  requirements.  The 
material  w'ould  be  a  hazardous  waste 
from  the  time  the  generator  first 
generated  it.  Those  who  managed  the 
waste  also  could  be  subject  to  EPA  and/ 
or  state  enforcement. 

As  with  any  violation,  EPA  and 
authorized  states  would  have  a  range  of 
enforcement  options.  Enforcing  agencies 
would  use  their  discretion  to  select  the 
option  that  is  appropriate  to  a  specific 
case  and  its  factual  circumstances.  Some 
of  these  options  include  sending  a 
notice  of  violation,  ordering  that  the 
situation  be  remedied,  or  assessing  fines 
or  other  penalties  as  appropriate. 

In  an  enforcement  action,  a 
respondent  w'ho  claims  that  a  particular 
hazardous  secondary'  material  is 
excluded  because  that  material  was 
managed  consistently  with  40  CFR 
261.2(g)  would  have  the  burden  of 
proof,  including  the  burden  of 
persuasion,  to  demonstrate  that  the 


they  are  managed  consistently  with  the  boundaries 
of  the  exclusion. 


material  has  been  managed  in  a  manner 
that  maintains  the  exclusion  from  the 
point  it  was  generated.  40  CFR  261.2(f). 
For  example,  a  reclamation  facility 
rebutting  an  allegation  that  it  disposed 
of  hazardous  waste  in  violation  of  RCRA 
Subtitle  C  would  have  the  burden  of 
proving  the  material  was  an  excluded 
hazardous  secondary  material  because  it 
had  been  managed  consistently  with  40 
CFR  261.2(g)  from  the  point  when  it  was 
generated. 

In  addition,  the  exclusion  in  today's 
rule  would  not  affect  the  obligation  to 
promptly  respond  to  and  remediate  any 
releases  of  hazardous  secondary 
material  that  may  occur.  If,  for  example, 
a  hazardous  secondary  material  is 
spilled  or  released,  then  the  material 
would  be  discarded.  Any  management 
of  the  released  material  not  in 
compliance  with  applicable  Federal  and 
State  hazardous  waste  requirements 
could  result  in  an  enforcement  action. 
For  example,  a  person  who  spilled  or 
released  a  hazardous  secondary' 
material,  and  failed  to  immediately 
clean  it  up,  could  potentially  be  subject 
to  enforcement  for  illegal  disposal  of  the 
waste.  See,  for  example,  40  CFR 
264.1(g)(8).  In  addition,  the  waste  could 
potentially  be  addressed  through 
enforcement  orders,  such  as  orders 
under  RCRA  sections  3013  and  7003. 

B.  Legitimate  Recycling 

1.  What  Is  Legitimate  Recycling? 

Under  the  current  Subtitle C 
definition  of  solid  waste,  many 
hazardous  secondary  materials  that 
would  otherwise  be  subject  to  regulation 
under  RCRA's  "cradle  to  grave"  system 
are  not  considered  wastes  if  they  are 
recycled.  The  general  idea  behind  this 
construct  is  that  rec\'cling  of  such 
materials  often  closely  resembles 
normal  industrial  production,  rather 
than  waste  management.  Since  there  can 
be  a  considerable  economic  incentive  to 
manage  recyclable  materials  outside  the 
RCRA  regulatory  system,  there  is  a  clear 
potential  for  some  handlers  to  claim  that 
they  are  recycling,  when  in  fact  they  are 
conducting  waste  treatment  and/or 
disposal  in  the  guise  of  recycling. 

In  the  preamble  to  the  1985 
regulations  (50  FR  638,  January  4.  1985). 
EPA  articulated  the  need  to  distinguish 
between  "sham"  and  "legitimate" 
recycling  of  hazardous  secondary' 
materials.  The  issue  is  whether  these 
activities  are  legitimate  recycling,  or  are 
rather  some  form  of  treatment  or 
disposal  being  called  recycling  in  an 
attempt  to  evade  regulation.  The  1985 
preamble  discussion  cited  above 
outlined  several  guidelines  for  making 
such  distinctions.  Subsequent  guidance 
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(discussed  in  more  detail  below) 
elaborated  on  those  guidelines,  and 
reinforced  the  principle  that  recycling  of 
hazardous  secondarv'  materials  that  is 
not  legitimate  amounts  to  treatment  or 
disposal,  which  is  a  regulated  activity 
under  RCR,\. 

In  recent  years,  a  wide  range  of  RCRA 
stakeholders,  including  many  state 
agency  officials,  have  expressed  concern 
that  the  statements  in  preamble  and 
current  guidance  on  legitimate  recycling 
do  not  provide  sufficient  clarity  or 
predictability  for  making  recycling 
legitimacy  determinations.  Because  of 
these  concerns,  many  stakeholders  have 
encouraged  EPA  to  revise  emd  clarify  the 
current  legitimacy  criteria,  and  to 
promulgate  them  in  regulations. 

EPA  believes  that  today's  proposed 
rulemaking  is  a  good  opportunity  to 
establish  RCRA's  recycling  legitimacy 
criteria  in  regulations,  and  at  the  same 
time  to  make  clarifying  revisions  to 
them.  Accordingly,  today's  proposal 
includes  specific  regulaton,'  provisions 
for  distinguishing  legitimate  recycling 
from  sham  recycling  practices,  which 
reorganize  and  clarify  the  existing 
criteria  that  have  been  articulated  in 
preamble  statements  and  guidance. 
Today's  proposal  to  codify  recycling 
legitimacy  criteria  is  not  based  on  any 
direction  from  the  D.C.  Circuit  Court. 

Today's  proposed  legitimacy  criteria 
are  intended  primarily  to  clarify  and 
simplifv'  the  same  basic  legitimacy 
principles  that  have  been  in  use  since 
1985.  We  believe  that  the  new  codified 
regulatorv  criteria  will,  when  applied  to 
actual  recycling  scenarios,  result  in 
determinations  that  are  consistent  with 
those  based  on  current  guidance.  As 
such,  we  do  not  anticipate  the  need  for 
overseeing  agencies  to  revisit  previous 
legitimacy  determinations  if  the 
proposed  criteria  are  finalized. 

2.  What  Is  the  Current  Guidance  for 
Legitimate  Recycling? 

In  the  lanuary  4.  1985  preamble  to  the 
final  rule  that  established  the  current 
definition  of  solid  waste  regulations. 
EPA  described  several  indications  of 
sham  recycling.  A  similar  discussion  '■ 
that  addressed  legitimacy  as  it  pertains 
to  burning  materials  for  energy  recovery 
was  presented  in  the  preamble  to  the 
lanuary  8,  1988  proposed  amendments 
to  the  definition  of  solid  waste  (53  FR 
522),  portions  of  which  were  never 
finalized.  On  April  26,  1989,  the  Office 
of  Solid  Waste  issued  a  memorandum 
that  consolidated  preamble  statements 
concerning  legitimate  recycling  into  a 
single  list  of  criteria  to  be  considered  in 
evaluating  legitimacy  (OSWER  directive 
9441.1989(19)).  This  memorandum  has 
been,  and  still  is,  the  primary  source  of 


guidance  for  the  regulated  community 
and  for  overseeing  agencies  in 
distinguishing  between  legitimate  and 
sham  recycling. 

As  explained  in  the  1989 
memorandum,  a  legitimacy 
determination  involves  evaluating  case- 
specific  information  to  determine 
whether  or  not  a  secondary  material 
being  recycled  is  in  effect  being  used  as 
a  commodity,  rather  than  as  a  waste. 
The  1989  memorandum  identified  six 
criteria  to  be  considered  in  evaluating 
this  fundamental  question,  explaining 
that  each  recycling  scenario  is  likely  to 
require  a  case-specific  evaluation.  The 
memorandum  further  explained  that, 
depending  on  the  case-specific  facts  and 
circumstances,  certain  criteria  may 
weigh  more  heavily  than  others  in 
making  legitimacy  determinations.  The 
general  criteria  presented  in  the  1989 
guidance  memorandum  are  as  follows: 

•  Is  the  secondarv'  material  similar  to 
an  analogous  raw  material  or  product? 

•  What  degree  of  processing  is 
required  to  produce  a  finished  product? 

•  What  is  the  value  of  the  secondary 
material? 

•  Is  there  a  guaranteed  market  for  the 
end  product? 

•  Is  the  secondary  material  handled 
in  a  manner  consistent  with  the  raw 
material/ product  it  replaces? 

•  Other  relevant  factors  (e.g., 
economics  of  the  recycling  process, 
toxic  constituents  "along  for  the  ride")? 

3.  Today's  Proposed  Criteria  for 
Legitimate  Recycling 

A.  What  types  of  recycling  would  be 
addressed  by  today's  legitimacy  criteria? 
Today's  proposal  would  add  a  new 
paragraph  (h)  to  the  40  CFR  261.2 
definition  of  solid  waste,  specifying  foiir 
general  criteria  to  be  used  in 
determining  whether  recycling  of 
hazardous  secondary  materials  is 
legitimate.'-'  These  legitimacy  criteria 
are  intended  to  apply  generally  to  the 
following  types  of  materials: 

•  Recyclable  hazardous  secondary 
materials  that  would  be  excluded  from 
Subtitle  C  regulation  as  wastes  under 
today's  proposal  for  intra-industry 
recycling. 

•  Hazardous  secondary  materials  that, 
because  they  are  recycled,  are  excluded 


■^  It  should  be  noted  that  today's  proposed 
legitimacy  criteria  are  not  intended  to  apply  to 
recycling  of  materials  that  are  non-hazardous  (i.e.. 
materials  that  are  not  listed  hazardous  wastes,  and 
that  do  not  exhibit  a  hazardous  characteristic). 
Thus,  for  example,  recycling  of  non-hazardous 
household  wastes,  such  as  newspapers  and 
aluminum  cans,  would  not  be  subject  to  the 
proposed  criteria.  Likewise,  the  proposed  criteria 
would  not  apply  to  recycling  of  non-hazardous 
secondary'  materials  generated  from  industrial 
operations. 


or  exempted  from  Subtitle  C  regulation 
under  other  regulator}'  provisions  (see, 
for  example,  the  exclusions  in  40  CFR 
261.4). 

•  Recyclable  hazardous  wastes  that 
are  regulated  under  Subtitle  C  prior  to 
recycling. 

Today's  proposal  is  the  Agency's  first 
attempt  to  codify  in  regulatory  form 
general,  broadly  applicable  principles 
for  making  recycling  legitimacy 
determinations.  It  should  be  noted, 
however,  that  the  Agency  has  examined 
in  depth  a  number  of  waste-specific  and 
industry-specific  recycling  practices, 
and  has  promulgated  regulations  that 
address  the  legitimacy  of  many  of  these 
practices  in  much  more  specific  terms. 
Thus,  there  will  be  situations  where 
today's  broadly-applicable  proposed 
criteria  would  in  a  sense  overlap  with 
these  more  specific  legitimacy 
provisions.  One  example  of  this  would 
be  the  recently  promulgated  regulations 
for  zinc  fertilizers  made  from  recycled 
hazardous  secondary'  materials,  which 
(among  other  things)  specifies 
numerical  limits  on  five  heavy  metal 
contaminants  and  dioxins  in  these  zinc 
fertilizer  products  (67  FR  48393.  July  24. 
2002).  Other  examples  of  more  specific 
legitimacy  provisions  are  found  in  the 
regulatiqns  promulgated  for  comparable 
fuels  (63  FR  33782.  June  19.  1998).  the 
"use  constituting  disposal"  provisions 
in  40  CFR  part  266,  subpart  C.  and  the 
"btirning  for  energy'  recovery" 
provisions  in  40  CFR  part  266.  subpart 
H. 

Where  more  specific  criteria  or 
requirements  have  been  established  in 
regulations,  affected  parties  should  look 
to  those  regulatory  provisions,  in 
addition  to  the  generic  legitimacy 
criteria  being  proposed  in  today's  rule. 
For  example,  for  a  zinc  micronutrient 
fertilizer  manufacturer,  the  analysis  of 
"toxics  along  for  the  ride"  (see  Criterion 
#4,  discussed  below)  would  involve  an 
analysis  of  whether  his  fertilizer 
product  meets  the  contaminant  limits 
specified  in  40  CFR  261.4(a)(21).  The 
Agency  specifically  requests  comments 
on  any  scenarios  where  the  public  sees 
a  conflict  between  the  generic 
legitimacy  criteria  and  more  specific 
regulatory'  provisions  for  a  particular 
recycling  practice,  and  what  potential 
problems  could  arise  from  any  such 
conflicting  legitimacy  provisions. 

If  EPA  or  an  authorized  state  agency 
determines  that  a  process  is  not 
legitimate  recycling,  the  activity  would 
be  considered  waste  treatment  or 
disposal  and  would  thus  be  subject  to 
regulation  under  RCRA  Subtitle  C,  if 
hazardous.  These  proposed  criteria  are 
intended  to  apply  to  all  recycling  of 
hazardous  secondary  materials. 
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including  any  recycling  that  may  be 
covered  under  today's  proposed 
exclusion  for  "materials  recycled  in  a 
continuous  process  within  the 
generating  industry'."  If  an  owner/ 
operator  claims  they  are  conducting 
legitimate  recycling  but  the  appropriate 
regulator\'  agency  determines  that  the 
process  is  sham  recycling,  the  recycler 
and  the  generator(s)  of  the  recycled 
material  may  be  subject  to  enforcement 
action.  As  noted  earlier,  if  a  hazardous 
secondary  material  is  discarded  through 
sham  recycling,  the  generator  and  all 
others  who  have  handled  or  managed 
the  material  may  be  subject  to 
enforcement  for  violations  of  RCRA 
Subtitle  C  requirements.  To  avoid 
enforcement,  a  prudent  generator  will 
take  steps  to  ensure  that  the  recycling  of 
his  materials  is  legitimate, 

B,  What  are  today's  proposed 
legitimacy  criteria,  and  how  would  they 
be  used?  The  following  is  a  discussion 
of  today's  proposed  legitimacy  criteria, 
with  an  explanation  of  how  each  of  the 
proposed  criteria  relates  to  preamble 
statements  and  guidance  currently  in 
use.  The  four  proposed  criteria  are: 

1.  Criterion  #1:  The  secondary 
material  to  be  recycled  is  managed  as  a 
valuable  commodity.  Where  there  is  an 
analogous  raw  material,  the  secondary 
material  should  be  managed  in  a 
manner  consistent  with  the  management 
of  the  raw  material.  Where  there  is  no 
analogous  raw  material,  the  secondary 
material  should  be  managed  to 
minimize  the  potential  for  releases  into 
the  environment. 

2.  Criterion  #2:  The  secondary 
material  provides  a  useful  contribution 
to  the  recycling  process  or  to  a  product 
of  the  recycling  process  and  evaluating 
this  criterion  should  include 
consideration  of  the  economics  of  the 
recycling  transaction.  The  recycling 
process  itself  may  involve  reclamation, 
or  direct  reuse  without  reclamation. 

3.  Criterion  #3:  The  recycling  process 
yields  a  valuable  product  or 
intermediate  that  is:  (i)  Sold  to  a  third 
party;  or  (ii)  Used  by  the  recycler  or  the 
generator  as  an  effective  substitute  for  a 
commercial  product  or  as  a  useful 
ingredient  in  an  industrial  process. 

4.  Criterion  #4:  The  product  of  the 
recycling  process: 

(i)  Does  not  contain  significant 
amounts  of  hazardous  constituents  that 
are  not  found  in  analogous  products; 
and 

(ii)  Does  not  contain  significantly 
elevated  levels  of  any  hazardous 
constituents  that  are  found  in  analogous 
products;  and 

(iii)  Does  not  exhibit  a  hazardous 
characteristic  that  analogous  products 
do  not  exhibit. 


As  proposed  today,  these  legitimacy 
criteria  are  not  expressed  as  questions  to 
be  answered,  as  they  were  in  the  1989 
guidance.  Rather,  they  are  expressed  as 
principles  to  be  assessed  on  a  case- 
specific  basis.  As  proposed,  therefore,  a 
legitimacy  determination  would  be  a 
case-specific  judgment  as  to  whether  a 
particular  recycling  practice  is 
consistent  with  the  four  criteria  in  40 
CFR  261.2(h). 

The  proposed  legitimacy  criteria  are 
intended  to  apply  to  a  wide  range  of 
recycling  scenarios  across  a  wide  array 
uf  industries.  Although  EPA  expects 
that  most,  if  not  all,  legitimate  recycling 
practices  will  conform  to  each  of  the 
four  criteria,  the  application  of  the 
criteria  will  require  some  subjective 
evaluation  and  balancing.  Furthermore, 
there  may  be  situations  when  a 
recycling  activity  that  does  not  conform 
to  one  or  more  of  the  criteria  could  be 
considered  legitimate.  For  example, 
with  regard  tp  the  first  criterion  listed 
above,  there  could  be  a  situation  in 
which  the  secondary  material  to  be 
recycled  is  managed  in  a  different 
(though  protective)  marmer  than 
analogous  raw  materials  are  managed. 
Such  recycling  might  nevertheless  be 
considered  legitimate  if  the  recycling 
process  satisfied  the  other  three  criteria, 
and  management  of  the  materials  is 
reasonable  and  appropriate.  There  are 
likely  to  be  other  types  of  situations 
where  a  particular  legitimacy  criterion 
may  not  be  met.  but  where  the  overall 
recycling  practice  would  nevertheless 
be  considered  legitimate.  Although  we 
believe  that  today's  proposed  criteria 
would  provide  a  sound  basis  for  making 
legitimacy  determinations,  we  are 
interested  in  any  examples  of  legitimate 
recycling  practices  that  might  not  meet 
all  of  the  criteria  proposed  today. 

The  proposed  legitimacy  criteria,  if 
finalized,  would  continue  to  be  used  in 
the  same  way  as  the  current  guidance 
has  been  used.  That  is,  we  would  expect 
the  regulated  community  to  continue  to 
evaluate  their  recycling  operations  using 
the  criteria,  and  reach  their  own 
conclusions  without  prior  approval  by 
an  overseeing  agency.  Such  conclusions 
would,  of  course,  be  subject  to  review 
by  EPA  or  the  authorized  state  should 
the  need  arise. 

EPA  requests  comment  as  to  whether 
the  proposed  legitimacy  criteria  should 
be  structured  differently  in  the  final 
rule,  such  as  in  the  form  of  mandator}' 
requirements  that  must  all  be  met,  or 
perhaps  in  a  system  where  certain 
criteria  are  mandatory  and  others  are 
not.  We  are  especially  interested  as  to 
whether  structuring  the  legitimacy 
criteria  differently  would  necessitate 
revisiting  previous  legitimacy 


determinations  made  by  regulated 
entities  or  implementing  agencies.  We 
are  also  interested  in  comments  as  to 
any  case-specific  examples  of  legitimate 
recycling  where  one  or  more  of  the 
proposed  factors  would  not  be  relevant 
in  making  determinations,  and  whether 
or  not  other  additional  criteria  beyond 
those  proposed  today  should  be 
considered  in  making  legitimacy 
determinations. 

The  following  is  an  explanation  of 
each  of  the  four  proposed  legitimacy 
criteria,  including  a  discussion  of  how 
each  proposed  criterion  relates  to 
existing  guidance. 

1.  Criterion  #1:  "The  secondary 
material  to  be  recycled  is  managed  as  a 
valuable  commodity.  Where  there  is  an 
analogous  raw  material,  the  secondary 
material  should  be  managed  in  a 
manner  consistent  with  the  management 
of  the  raw  material.  Where  there  is  no 
analogous  raw  material,  the  secondary 
material  should  be  managed  to 
minimize  the  potential  for  releases  into 
the  environment.  " 

In  EPA's  view,  a  recycler  will  value 
secondary  materials  that  provide  an 
important  contribution  to  his  process  or 
product  and  will  manage  them  in  a 
manner  consistent  with  a  valuable 
feedstock  material  [i.e..  will  manage 
them  to  minimize  their  loss).  If  the 
recycler  does  not  manage  them  as  he 
would  manage  valuable  feedstock,  it 
may  indicate  that  the  "recycling" 
practice  actually  involves  disposal  of 
the  secondary  material. 

Therefore,  the  secondar\'  material  to 
be  recycled  should  be  managed  prior  to 
recycling  in  essentially  the  same  way  as 
raw  materials  are  managed  in  the  course 
of  normal  manufacturing.  EPA  expects 
all  parties  involved  in  handling 
secondary  materials  destined  for 
recycling  to  handle  them  as  carefully  as 
"analogous"  raw  materials  would  be 
handled.  Such  parties  include 
generators,  transporters,  and  recyclers, 
as  well  as  any  other  parties  that  manage 
the  secondary-  materials  prior  to 
recycling.  To  illustrate,  hazardous 
metal-bearing  secondary  materials  can 
often  be  used  as  substitutes  for  "raw" 
metal  ore  concentrates  in  making  metal 
products.  Assuming  both  types  of 
materials  "have  similar  physical 
properties,  the  Agency  would  expect  the 
secondary'  materials  and  the  metal  ore 
concentrates  to  be  managed  in  the  same 
or  similar  units.  If.  however,  in  this 
example  the  secondary  materials  were 
managed  in  outdoor  piles,  while  the  ore 
concentrate  materials  were  managed  in 
containers,  an  overseeing  agency  might 
well  determine  that  the  practice  of 
storing  the  secondary'  materials  in 
outdoor  piles  indicates  sham  recycling. 
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(In  addition,  any  releases  of  the 
hazardous  secondary  materials  to  the 
environment  would  also  be  considered 
discard  under  RCRA.) 

In  some  recycling  situations,  a 
hazardous  secondary  material  could  be 
used  as  a  substitute  for  a  raw  material 
that  has  very  different  physical 
characteristics,  and  thus  would  not  be 
considered  "analogous"  for  the 
purposes  of  this  criterion.  This  could  be 
the  case,  for  example,  if  a  secondary' 
material  is  in  dr>'  powder  form,  while 
the  raw  material  is  a  solid  material  that 
is  not  susceptible  to  dispersal  by  wind 
or  rain.  Similarly,  if  the  secondary 
material  contains  hazardous 
constituents  that  the  raw  material  it 
replaces  does  not.  it  also  might  not  be 
considered  "analogous"  for  the  sake  of 
this  criterion.  Similarly,  there  may  be 
some  situations  where  there  is  no 
"analogous"  raw  material,  such  as 
where  the  recycling  process  is  uniquely 
designed  to  use  a  specific  secondary' 
material. 

In  these  types  of  situations,  where  it 
mav  be  difficult  to  compare 
management  of  secondary  materials 
with  "analogous"  practices  for  raw 
materials,  consideration  of  this  specific 
legitimacy  criterion  should  focus  on 
whether  or  not  the  secondary  material  is 
managed  to  minimize  the  potential  for 
releases  into  the  environment.  This  is 
consistent  with  the  idea  that  normal 
manufacturing  processes  are  designed  to 
use  valuable  material  inputs  efficiently, 
rather  than  allowing  them  to  be  released 
into  the  environment.  Thus,  in 
situations  w^here  it  is  not  feasible  to 
compare  management  practices  for 
hazardous  secondary  materials  with 
analogous  practices,  assessment  of  this 
legitimacy  criterion  would  involve 
examining  the  effectiveness  of  a 
facility's  equipment  and  systems  in 
preventing  releases  of  the  hazardous 
secondary'  materials  into  Llie 
environment. 

How  Does  This  Criterion  Compare  to 
Existing  Guidance? 

Although  worded  somewhat 
differently,  this  criterion  is  essentially 
the  same  as  the  fifth  criterion  in  the 
previously  cited  1989  guidance 
memorandum  ("Is  the  secondary 
material  handled  in  a  manner  consistent 
with  the  raw  material/product  it 
replaces?").  The  1985  preamble 
similarly  asked  whether  recyclable 
secondary  materials  were  "handled  in  a 
manner  consistent  with  their  use  as  raw 
materials  or  commercial  product 
substitutes*   *   *."  In  one  respect, 
however,  today's  proposed  criterion  is 
less  restrictive — the  1989  guidance 
posed  an  additional  question  "Is  the 


secondary  material  stored  on  the  land?," 
implying  that  storage  on  the  land  is  an 
indication  of  sham  recycling.  However, 
the  Agency  is  aware  of  situations  where 
storage  of  raw  materials  on  the  land  is 
a  normal  part  of  the  manufacturing 
process  (this  is  the  case  with  certain 
large-scale  mineral  processing 
operations,  for  example).  Thus,  today's 
proposal  does  not  identify  land  storage 
as  a  specific  indicator  of  sham  recycling. 
EPA  notes,  however,  that  land  storage 
may  result  in  releases  to  the 
environment  that  constitute  discard. 

2.  Criterion  #2:  "The  secondary 
material  provides  a  useful  contribution 
to  the  recycling  process  or  to  a  product 
of  the  recycling  process  and  evaluating 
this  criterion  should  include 
consideration  of  the  economics  of  the 
recycling  transaction.  The  recycling 
process  itself  may  involve  reclamation, 
or  direct  reuse  without  reclamation." 

This  criterion  expresses  the 
fundamental  principle  that  secondary 
materials  should  actually  be  useful  (i.e.. 
contribute  value)  to  a  recycling  process. 
This  is  intended  to  prevent  the  practice 
of  adding  secondary'  materials  to 
manufacturing  operations  simply  as  a 
means  of  disposing  of  them,  which  is 
sham  recycling.  An  example  of  a 
recycling  operation  that  would  fail  to 
satisfy  this  criterion  would  be  a 
wastewater  treatment  sludge  that  is  fed 
into  a  metals  smelter,  but  that  contains 
no  recoverable  amounts  of  metal,  and 
does  not  otherwise  contribute  to  the 
smelting  process.  Another  example 
would  be  using  a  toxic  metal-bearing 
sludge  as  a  feedstock  to  make  ceramics, 
where  neither  the  toxic  metals  or  other 
components  of  the  sludge  contribute 
valuable  properties  to  the  ceramic 
products.  There  may  also  be  situations 
where  some  amount  of  a  secondary 
material  is  useful  to  a  recycling  process, 
but  much  larger  volumes  of  the  material 
are  actually  introduced  into  the  process. 
A  material  that  is  added  in  excess  of  the 
amount  actually  needed  to  make  an  end- 
product  might  also  fail  to  meet  this 
criterion  for  useful  contribution. 

Not  every  component  of  a  secondary 
material  would  necessarily  have  to 
contribute  to  the  product  or  process  to 
satisfactorily  meet  this  criterion.  For 
example,  a  legitimate  recycling 
operation  involving  recovery  of  precious 
metals  might  not  recover  all  of  the 
components  of  a  hazardous  secondary 
material,  but  would  recover  precious 
metals  with  sufficient  value  to  justify 
the  recycling.  A  similar  example  might 
be  where  recycling  involves  recovery  of 
the  hazardous  component  of  a 
secondary  material  (e.g.,  cadmium  in 
batteries),  where  the  more  inert 
constituents  of  the  secondary  material 


are  not  recovered  or  reused,  but  the 
recovered  portion  is  of  sufficient  value 
to  justify  reclamation. 

This  proposed  criterion  consolidates 
and  clarifies  existing  guidance  that 
addresses  how  useful  or  valuable  a 
hazardous  secondary'  material  should  be 
to  a  recycling  process.  In  practice,  this 
issue  has  often  been  viewed  primarily  as 
an  economic  question,  such  as  whether 
the  secondary  material  is  marketable  as 
a  valuable  conunodity.  or  whether  it  has 
a  marketplace  value  comparable  to  an 
analogous  virgin  material.  EPA  is  not 
proposing  a  particular  economic  test  for 
evaluating  this  criterion,  nor  do  we 
necessarily  believe  that  a  secondary 
material  must  be  marketable  to  the 
public  in  order  for  it  to  have  sufficient 
value  for  the  recycling  process  to  be 
legitimate  recycling.  In  general,  we 
believe  that  evaluation  of  the  usefulness 
of  a  secondary  material  to  the  recycling 
process  should  be  based  on  the  nature 
of  the  material  and  its  value  to  the 
recycling  process.  The  question  of  who 
pays  whom,  the  amounts  of  money 
involved,  and  other  aspects  of  the 
transaction  between  the  generator  and 
recycler  can  be  an  indicator  as  to 
whether  or  not  the  recycling  is 
legitimate  or  is  disposal  in  the  guise  of 
recycling.  It  is  EPA's  experience  that  in 
many  legitimate  recycling  transactions 
the  generator  pays  the  recycler  to  accept 
the  material  to  be  recycled.  However, 
the  Agency  is  also  aware  that  in  many 
sham  recycling  cases  the  recycler  has 
received  payment  from  the  generator. 
The  usefulness  of  the  secondary 
material  to  the  recycling  process 
(whether  established  through 
knowledge  of  the  material  and  process 
or  consideration  of  the  economics  of  the 
transaction)  needs  to  be  evaluated  along 
with  the  other  legitimacy  criteria 
articulated  in  today's  proposal  in 
evaluating  whether  the  recycling  is 
legitimate. 

Another  issue  that  could  arise  in 
evaluating  this  "useful  contribution" 
criterion  is  the  efficiency  of  a  recycling 
process  in  recovering  or  regenerating  the 
useful  component  of  a  recyclable 
material.  For  example,  if  the  objective  of 
a  recycling  process  were  recovery  of 
copper  from  a  secondary  material,  but 
only  a  small  fraction  of  the  copper  in 
the  material  is  actually  recovered,  sham 
recycling  could  be  indicated.  If, 
however,  the  recycling  process  was 
reasonably  efficient  and  recovered  all 
but  a  small  amount  of  the  copper  (e.g., 
90  to  95  percent),  it  would  likely  meet 
this  criterion  and  thus  indicate 
legitimate  recycling.  A  pattern  of 
mismanagement  of  the  residues  by  the 
recycling  facility  may  also  be  an 
indicator  of  sham  recycling. 
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In  a  similar  vein,  there  may  be 
instances  where  more  than  one 
secondary  material  is  used  in  a  single 
recycling  process,  and  the  materials  are 
mixed  or  blended  as  part  of  the  process. 
In  such  cases,  each  of  the  recyclable 
materials  used  would  need  to  satisfy  the 
"useful  contribution"  criterion.  This  is 
to  avoid  situations  where  a  relatively 
worthless  secondary  material  could  be 
mixed  with  a  more  valuable  or  useful 
material  in  an  attempt  to  disguise  and 
dispose  of  it,  which  is  sham  recycling. 

Given  the  wide  variety  of  possible 
recycling  practices  that  may  be  subject 
to  legitimacy  determinations  luider 
today's  proposed  criteria,  and  the  many 
different  ways  materials  may  be 
"useful"  to  liiose  practices,  the 
following  examples  are  offered  to  clarify 
what  we  mean  by  "useful  contribution" 
under  this  criterion. 

The  secondary  material  contributes 
veduable  ingredients  to  a  product  of  the 
recycling  process.  Secondary  materials 
often  contribute  to  a  recycling  process 
by  becoming  ingredients  in  a  product. 
For  example,  spent  solvents  from  a 
paint  spray  booth  can  often  be  used 
directly  as  ingredients  in  manufacturing 
paint.  In  some  cases.  secondar>' 
materials  will  need  to  be  reclaimed  first 
to  remove  contaminants  or  to  make 
them  otherwise  suitable  for  use  as 
ingredients  in  making  a  product.  An 
example  would  be  a  zinc-bearing  sludge 
that  is  first  processed  {i.e.,  reclaimed) 
into  zinc  oxide,  which  is  used  as  a 
feedstock  in  an  electroh'tic  zinc  refinery 
that  manufactures  zinc  metal. 

The  secondary'  material  replaces  a 
catalyst  or  carrier  in  the  process.  In 
some  cases,  secondary  materials  can  be 
reused  (either  directly,  or  after  being 
reclaimed)  in  production  processes,  but 
are  not  incorporated  as  ingredients  in 
the  resulting  products.  This  includes 
catalysts  and  chemicals  that  act  as 
carriers  or  synthesis  media  for  other 
chemicals  in  a  production  process.  In 
either  case,  the  secondary  material  must 
be  useful  for  that  purpose. 

The  secondar\'  material  is  the  source 
of  a  valuable  constituent{s)  recovered  in 
the  recycling  process.  Many  legitimate 
recycling  operations  involve 
reclamation  of  a  secondary  material 
primarily  to  recover  a  specific,  valuable 
component  of  the  material.  A  common 
example  is  mineral  processing,  where 
metal-bearing  secondary  materials  such 
as  baghouse  dusts  and  other  sludges  are 
reclaimed  to  extract  valuable  minerals. 

The  secondary  material  is  regenerated 
by  the  recycling  process.  Regeneration  is 
a  type  of  "useful  contribution."  where  a 
spent  material  is  reclaimed  to  restore  its 
original  useful  properties  so  that  it  can 
be  reused.  Regeneration  of  spent 


solvents  through  distillation  is  one 
example  of  this  type  of  recycling. 
Another  example  is  r^eneration  of  acid 
baths  used  to  "pickle"  steel  by  removing 
impurities  and  restoring  their  acidic 
properties 

Tne  secondary  material  is  used  as  an 
effective  substitute  for  a  commercial 
product.  In  many  cases,  a  secondary 
material  can  be  used  directly  as  a 
substitute  for  a  commercial  product 
without  reclamation.  This  type  of 
recycling  is  perhaps  the  clejirest 
example  of  "useful  contribution,"  in 
that  the  secondary  material  is  used 
productively,  and  it  replaces  a 
commercial  product  that  would 
otherwise  have  to  be  purchased.  Use  of 
spent  pickling  acid  as  a  conditioning 
agent  in  wastewater  treatment  plants  is 
an  example  of  such  a  practice. 

How  Does  This  Criterion  Compare  to 
Existing  Guidance? 

This  proposed  criterion  addressing 
"useful  contribution"  has  been  distilled 
from  and  clarifies  concepts  in  the 
Agency's  existing  guidance  for 
legitimate  recycling.  For  example,  the 
preamble  to  the  January  4.  1985 
recycling  regulations  noted  that  if  a 
secondary  material  is  "ineffective  or 
only  marginally  effective  for  the  claimed 
use.  the  activity  is  not  recycling  but 
surrogate  disposal."  Similarly,  the 
January'  8.  1988  proposed  rule  discussed 
as  a  legitimacy  concept  "how  much 
energy'  or  material  value  each  waste 
contributes  to  the  recycling  purpose."  In 
the  1989  legitimacy  guidance,  the  issue 
of  effectiveness  was  addressed  by  the 
questions:  "Is  much  more  of  the 
secondary  material  used  as  compared 
with  the  analogous  raw  material/ 
product  it  replaces?":  "Is  only  a 
nominal  amount  used?":  and  "Is  the 
secondary-  material  as  effective  as  the 
raw  material  or  product  it  replaces?" 
The  guidance  also  addressed  the  value 
of  the  secondary  material  b\  posing  the 
questions.  "Is  it  (the  secondary  material) 
listed  in  industry  news  letters,  trade 
journals,  etc.?"  and  "Does  the  secondary 
material  have  economic  value 
comparable  to  the  raw  material  that 
normally  enters  the  process?" 

3.  Criterion  #3:  "The  recycling 
process  yields  a  valuable  product  or 
intermediate  that  is: 

(i)  Sold  to  a  third  party:  or 

(ii)  Used  by  the  recycler  or  the 
generator  as  an  effective  substitute  for  a 
commercial  product  or  as  a  useful 
ingredient  in  an  industrial  process." 

This  proposed  criterion  is  intended  to 
captiu-e  the  fundamental  precept  that 
legitimate  recycling  must  produce 
something  of  value.  If  a  "recycling" 
process  creates  a  material  that  no  one 


wants  or  will  use,  it  can  be  presumed 
that  the  process  is  conducted  to  dispose 
of  the  material;  i.e.,  it  is  sham  recycling 

For  the  purpose  of  this  criterion,  a 
recycled  product  may  be  considered 
"valuable"  if  it  can  be  shown  to  have 
either  economic  value,  or  a  value  that  is 
more  intrinsic  [i  e.,  it  is  useful  to  the 
end  user,  though  it  may  not  be  salable 
as  a  product  or  commodity  in  the 
marketplace)  One  relatively  simple  way 
to  demonstrate  that  the  recycling 
process  yields  a  valuable  product  would 
be  the  documented  sale  of  a  recycled 
product  to  a  third  party.  Such 
documentation  could  be  in  the  form  of 
receipts,  as  well  as  contracts  or 
agreements  establishing  the  terms  of 
sale  or  transaction  A  recycler  that  has 
not  yet  arranged  for  sale  of  its  product 
to  a  third  party  could  establish  the  value 
of  the  recycled  product  by 
demonstrating  that  it  can  replace 
another  product  or  intermediate 
(process  input)  that  is  available  in  the 
marketplace.  It  is  also  possible  that  in 
some  situations  a  recycled  product 
could  be  sold  at  a  loss  {e.g.,  as  a  "loss 
leader"  to  attract  customers,  or  because 
of  normal  market  fluctuations),  and 
nevertheless  be  considered  a  "valuable 
product"  under  this  criterion.  In  such 
cases,  however,  the  recycler  would  need 
to  demonstrate  how  selling  the  product 
at  a  loss  is  economically  beneficial  to 
the  seller,  and  that  the  product  is 
actually  valuable  to  the  person  who  uses 
it. 

Many  recycling  processes  produce 
outputs  that  are  not  sold  to  another 
party,  but  are  instead  used  by  the 
generator  or  recycler.  For  example,  some 
recycled  products  or  intermediates  may 
be  very  useful  as  feedstocks  in  a  specific 
manufacturing  process,  but  may  have  no 
established  monetary  value  in  the 
marketplace.  Such  recycled  products  or 
intermediates  would  be  considered  to 
have  "intrinsic"  value,  though 
demonstrating  that  value  may  be  less 
straightforward  than  for  products  that 
are  sold  in  the  marketplace. 

Demonstrating  the  value  of  recycled 
products  that  are  not  sold  to  third 
parties  could  involve  showing  that  the 
recycled  product  replaces  an  alternative 
product  or  material  that  would 
otherwise  have  to  be  purchased  In  other 
cases,  the  recycler  could  show  that  the 
product  or  intermediate  meets  certain 
specific  product  specifications,  or  meets 
established  industry  standards  Another 
approach  to  demonstrating  the  value  of 
these  types  of  recycled  products  or 
intermediates  could  be  to  compare  their 
characteristics  {e.g.,  their  physical; 
chemical  properties,  or  their  efficacy  for 
certain  uses  or  applications)  with 
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comparable  products  nr  intermediates 
made  from  raw  materials. 

Some  recycling  processes  may  consist 
of  multiple  steps,  which  may  occur  at 
separate  facilities  In  some  cases,  each 
processing  step  will  yield  a  valuable 
product,  such  as  when  a  metal-bearing 
sludge  is  processed  to  reclaim  a 
precious  metal,  and  is  then  put  through 
another  process  to  reclaim  a  different 
mineral.  When  each  step  in  the  process 
yields  a  valuable  product  that  is  salable 
or  usable  in  that  form,  that  recycling 
process  would  meet  this  proposed 
criterion.  If,  however,  a  particular  step 
in  a  recycling  process  does  not  yield  a 
separate  salable  or  ready-for-use 
product,  that  process  step  would 
typically  need  to  add  value  to  the 
material  in  some  way  in  order  to  satisf\' 
this  criterion.  Thus,  for  example,  if  the 
first  step  in  reclaiming  a  metal-bearing 
secondary  material  results  in  a  fused  or 
agglomerated  material,  a  second  step 
consisting  of  particle  size  reduction  may 
be  necessary  to  facilitate  the  next 
rec;lamation  step.  Although  reducing  the 
particle  size  in  this  case  would  not  by 
itself  produce  a  valuable  product,  it  may 
add  value  to  the  recycling  process  and 
is  consistent  with  the  intent  of  this 
criterion. 

How  Does  This  Criterion  Compare  to 
Existing  Guidance? 

This  proposed  criterion  distills 
several  of  the  questions  posed  by  the 
1989  legitimacy  guidance.  In  that 
guidance  the  value  of  recycled  products 
sold  to  third  parties  was  addressed  by 
posing  the  questions,  "Is  there  a 
guaranteed  market  for  the  end  product?" 
and  is  there  a  contract  in  place  to 
purchase  the  "product"  ostensibly 
produced  from  the  hazardous  secondary 
materials?"  The  guidance  addressed 
recycled  products  used  by  the  recycler 
or  the  generator  as  process  ingredients 
by  posing  the  questions  "*   *   *  is  the 
product  used  by  the  (recycler)?  The 
generator?  Is  there  a  batch  tolling 
agreement?"  The  "usefulness"  of  a 
recycled  material  was  addressed  by  the 
questions:  "Is  the  (recycled)  product  a 
recognized  commodity?"  and  "Are  there 
industry-recognized  quality 
specifications  for  the  product?"  The 
language  we  are  proposing  today 
attempts  to  reflect  these  concepts  in  a 
concrete  manner  by.  for  example, 
making  it  clear  that  one  needs  to  assess 
not  only  whether  there  are  industry- 
recognized  qualitv  specifications,  but 
also  that  the  recycled  product  would 
need  to  meet  or  exceed  anv  applicable 
specifications  to  be  considered 
legitimate  recycling.  We  believe  that 
today's  proposed  Criterion  #3  captures 
the  essence  of  the  original  guidance. 


The  1989  guidance  posed  additional 
questions  aimed  at  distinguishing 
recycling  operations  that  involve  direct 
use  or  reuse  of  secondary  materials  from 
recycling  operations  that  involve 
reclamation.  These  concepts,  however, 
are  not  particularly  relevant  to 
distinguishing  legitimate  from  sham 
recycling,  and  we  therefore  did  not 
attempt  to  capture  them  in  today's 
proposed  legitimacy  criteria. 

4.  Criterion  #4:  "The  product  of  the 
recycling  process: 

(i)  Does  not  contain  significant 
amounts  of  hazardous  constituents  that 
are  not  found  in  analogous  products; 
and 

(ii)  Does  not  contain  significantly 
elevated  levels  of  any  hazardous 
constituents  that  are  found  in  analogous 
products:  and 

(iii)  Does  not  exhibit  a  hazardous 
characteristic  that  analogous  products 
do  not  exhibit." 

This  proposed  criterion  addresses 
"toxics  along  for  the  ride"  in  products 
made  from  recycled  secondary 
materials.  Put  another  way,  the  question 
posed  by  this  criterion  is  whether 
hazardous  constituents  are  "discarded" 
by  being  incorporated  into  a  product 
made  from  hazardous  secondary 
materials,  which  would  indicate  sham 
recycling.''' 

In  evaluating  this  aspect  of  legitimacy, 
a  recycler  would  ordinarily  compare  the 
recycled  product  to  an  analogous 
product  made  with  raw  materials.  Thus, 
if  a  recycling  process  produced  (for 
example)  paint,  the  levels  of  hazardous 
constituents  in  the  paint  could  be 
compared  with  the  levels  of  the  same 
constituents  found  in  similar  paint 
made  from  raw  materials. 

Although  this  criterion  focuses  on 
hazardous  constituents  that  may  be 
found  in  the  end-products  of  recycling 
processes,  a  recycler  could  choose  to 
evaluate  this  criterion  indirectly  by 
comparing  the  hazardous  constituents 
in  the  secondary  material  feedstock  with 
those  in  an  analogous  raw  material 
feedstock.  If  the  secondary  material 
feedstock  does  not  contain  higher 
concentrations  of  hazardous 
constituents  than  the  raw  material 
feedstock,  then  the  end  product  of  the 
recycling  process  should  not  contain 
excess  hazardous  constituents  "along 
for  the  ride."  This  feedstock  comparison 
may  be  simpler  than  the  product 
comparison  when  the  recycler  knows 
the  secondary  material  is  very  similar  in 
profile  to  the  raw  material.  It  may  also 
be  more  practical  than  the  product 
comparison  when  there  is  no  analogous 


product,  or  when  production  of  the 
recycled  product  has  not  yet  begun. 

Today's  proposed  criterion  #4 
identifies  three  specific  tests  for 
evaluating  whether  or  not  this  criterion 
is  met.  This  criterion  is  designed  to 
determine  whether  or  not  unacceptable 
amounts  of  toxic  constituents  are  passed 
through  to  recycled  products.  The  first 
test  specifies  that  wbere  analogous 
products  made  with  raw  materials  do 
not  contain  hazardous  constituents,  the 
recycled  product  should  not  contain 
significant  amounts  of  any  hazardous 
constituent.  For  example,  if  paint  made 
from  reclaimed  solvent  contains 
significant  amounts  of  cadmium,  while 
the  same  type  of  paint  made  from  raw 
materials  does  not  contain  cadmium,  it 
would  likely  indicate  that  the  cadmium 
serves  no  useful  purpose  and  is  being 
passed  through  tbe  recycling  process 
and  discarded. 

The  second  test  addresses  situations 
where  an  analogous  product  does 
contain  some  hazardous  constituents, 
and  asks  whether  those  hazardous 
constituents  are  found  in  the  recycled 
product  at  levels  significantly  higher 
than  in  the  analogous  product.  This  test 
ensures  that  levels  of  hazardous 
constituents  in  recycled  products  are 
comparable  to  levels  of  the  same 
constituents  in  analogous  products 
made  from  raw  materials.  For  example, 
if  a  lead-bearing  hazardous  sludge  was 
used  as  an  ingredient  in  making  ceramic 
tiles,  and  the  amount  of  lead  in  the  tiles 
was  significantly  higher  than  the  lead 
level  found  in  similar  tiles  made  of  raw 
materials,  discard  would  likely  be 
indicated.  As  with  the  previous  test,  the 
comparison  could  be  made  product-to- 
product,  or  could  be  made  by  comparing 
the  constituent  levels  in  the  secondary 
material  with  those  in  the  analogous 
raw  material. 

The  third  test  under  this  criterion  is 
whether  the  recycled  product  exhibits  a 
hazardous  characteristic  that  analogous 
products  do  not  exhibit.  This  test 
ensures  that  recycled  products  do  not 
exhibit  the  characteristics  of  toxicity, 
ignitability,  corrosivity.  or  reactivity 
when  the  analogous  products  do  not.^^ 
The  Agency  believes  that  most  issues 
associated  with  "toxics  along  for  the 
ride"  will  involve  the  presence  of  toxic 
constituents,  which  are  addressed  under 
the  first  two  tests  discussed  above.  We 
believe  that  there  are  few,  if  any.  cases 
where  the  first  two  tests  described  above 
would  be  met  for  a  recycled  product, 
but  the  product  would  nevertheless 


'5  Hazardous  constituents  are  defined  in  40  CFR 
part  261.  Appendix  Vm. 


'"  These  characteristics  are  defined  in  40  CFR  Part 
261,  Subpart  C. 
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exhibit  the  hazardous  characteristic  of 
toxicity. 

It  is  possible,  though,  that  the  use  of 
a  hazardous  secondary'  material  as  an 
ingredient  could  cause  a  product  to 
exhibit  a  hazardous  characteristic,  such 
as  corrosivity,  that  is  not  exhibited  by 
analogous  products.  We  seek  comments 
as  to  how  often  this  test  might  be 
relevant  to  making  legitimacy 
determinations,  and  information  as  to 
any  specific  recycling  processes  that 
might  be  affected  by  this  test. 

In  evaluating  this  criterion  for  a 
particular  recycling  process,  regulators 
and  the  regulated  community  may 
frequently  need  to  assess  what  amount 
of  a  hazardous  constituent  is  a 
"significant  amount"  or  a  "significantly 
elevated  level."  EPA  is  not  proposing  a 
specific  formula  or  method  for  defining 
"significant"  in  this  context.  Given  the 
exceptional  diversity  and  variability  of 
potentially  recyclable  materials,  we 
believe  that  this  issue  is  best  addressed 
on  a  case-by-case  basis,  instead  of 
imposing  a  generic  limit  that  could 
apply  to  all  recycling  and  all  recyclable 
materials. 

The  following  examples  are  offered  to 
illustrate  how  "significant"  might  be 
evaluated  for  certain  recycled  products. 
In  one  example,  if  zinc  galvanizing 
metal  made  from  recvcled  hazardous 
secondary  materials  contains  500  parts 
per  million  (ppm)  of  lead,  while  the 
same  zinc  product  made  from  raw- 
materials  typically  contains  475  ppm. 
this  difference  in  concentration  would 
likely  not  be  considered    significant"  in 
evaluating  this  legitimacy  criterion.  If, 
on  the  other  hand,  in  this  example  the 
lead  levels  in  the  recycled  zinc  product 
were  1.000  ppm,  it  would  likely 
indicate  discard  of  significant  amounts 
of  lead.  To  offer  another  example,  if  a 
"virgin"  solvent  contains  no  detectable 
amount  of  barium,  while  spent  solvent 
that  has  been  reclaimed  contains  a 
minimal  amount  of  barium  (e.g..  1  ppm), 
this  difference  might  not  be  considered 
significant.  If.  however,  the  barium  in 
the  reclaimed  solvent  were  at  much 
higher  levels  (e.g..  50  ppm),  it  would 
likely  indicate  discard  of  the  barium. 

Evaluating  the  "significance"  of  levels 
of  hazardous  constituents  in  recycled 
products  for  the  purpose  of  this 
criterion  may  involve  taking  into 
acc(nint  several  factors,  such  as  the  type 
of  product,  how  it  is  used  and  by  whom, 
whether  or  not  elevated  levels  of 
hazardous  constituents  compromise  in 
any  way  the  efficacy  of  the  product,  and 
other  factors.  To  illustrate  one  such 
situation,  if  a  recycled  plastic  product 
contains  low  but  detectable  levels  of 
vinyl  chloride  (a  human  carcinogen) 
that  analogous  plastics  do  not  contain. 


and  the  plastic  could  be  used  to  make 
children's  teething  tovs.  a  more  rigorous 
evaluation  of  the  "significance"  of  the 
vinyl  chloride  in  the  recycled  product 
would  be  called  for  than  if  the  product 
were  used  for  some  type  of  industrial 
application. 

How  Does  This  Criterion  Compare  to 
Existing  Guidance? 

The  1989  guidance  and  the  preamble 
statements  that  support  it  have 
addressed  the  question  of  "toxics  along 
for  the  ride"  in  a  more  general  wav  than 
today's  proposed  criterion.  The  1989 
guidance,  for  example,  places  emphasis 
on  examining  the  presence  of  toxic 
constituents  in  the  secondarv  material 
destined  for  recycling,  rather  than 
focusing  primarily  on  the  presence  of 
such  constituents  in  the  recycled 
product.  As  noted  above,  today's 
criterion  is  intended  to  primarily 
addres^  the  question  of  "toxics  along  for 
the  ride"  in  the  products  of  recycling. 
We  believe  that  the  presence  of  toxic 
constituents  in  recyclable  secondary 
materials  is  less  relevant  to  assessing  the 
legitimacy  of  recycling,  primarily 
because  much  if  not  most  recycling  (as 
well  as  manufacturing)  involves 
removing  or  destroying  such  harmful 
materials.  As  reflected  in  this  proposed 
criterion,  the  central  question  is 
whether  or  not  (and  in  what  amount) 
hazardous  constituents  pass  through  the 
recycling  process  and  become 
incorporated  into  the  products  of 
recycling. 

\Ve  do  not  believe  that  this  shift  in 
emphasis  will  substantially  affect  the 
outcome  of  legitimacy  determinations. 
In  fact,  the  approach  in  today's  proposal 
(i.e.,  focusing  on  toxic  constituents  in 
recycled  products)  may  be  somewhat 
less  restrictive  than  the  guidance  it 
would  replace.  It  is  possible,  however, 
that  by  focusing  the  proposed  criterion 
on  toxics  in  recycled  products,  some 
recycling  that  may  have  previously  been 
considered  legitimate  might  not  be 
under  todays  proposal.  We  invite 
comment  on  this  issue,  and  specifically 
solicit  examples  where  existing 
legitimacy  determinations  could  change 
if  today's  proposed  criterion  were 
finalized. 

Alternatives  Considered 

The  Agency  examined  two  main 
alternative  approaches  to  addressing  the 
issue  of  "toxics  along  for  the  ride"  that 
would  have  provided  greater  specificity 
in  assessing  the  "significance"  of 
elevated  levels  of  toxic  constituents  in 
recycled  products.  These  regulatory 
alternatives  are  discussed  below. 

"Bright  Line"  Approach.  One 
alternative  approach  would  be  to 


establish  a  specific  numerical  limit  to 
define  "significant  "  for  the  purpose  of 
evaluating  tliis  legitimacy  criterion.  This 
approach  would  in  effect  establish  a 
"bright  line"  for  defining  "significant 
d mounts"  and  "significantly  elevated 
levels"  under  today's  proposal.  Under 
such  an  approach,  this  criterion  might 
specif)'  that  the  amount  of  hazardous 
constituents  in  a  recycled  product  could 
be  present  at  levels  no  greater  than  one 
or  two  standard  deviations  above  those 
in  an  analogous  product  made  from  raw 
materials.  The  limit  could  also  be 
expressed  as  a  percentage  (e.g.,  "no 
greater  than  5  percent  more  *   *   *").  • 

Such  a  bright  line  approach  could 
provide  greater  clarity  and  predictability 
to  the  regulated  community  and  state 
and  federal  agencies  overseeing  new- 
regulations  for  legitimate  recycling.  On 
the  other  hand,  this  alternative,  in 
establishing  a  specific  quantitative  test 
for  whether  hazardous  constituents  are 
along  for  the  ride  in  a  recycled  product, 
could  be  somewhat  arbitrary-,  and 
depending  on  the  particular 
constituents  of  concern  and  product 
use,  could  result  in  either  over- 
regulation  or  under-regulation.  or  both, 

Risk-ba.sed  Approach,  The  "bright 
line"  approach  described  above  would 
only  function  to  compare  levels  of 
constituents  in  recycled  products  with 
those  in  analogous  products.  That 
approach  would  not,  therefore,  directly 
address  the  issue  of  the  potential  risks 
posed  by  those  hazardous  constituents. 
Depending  on  the  hazardous 
constituents  of  concern  and  the  uses  of 
the  recycled  product,  some  increased 
levels  of  hazardous  constituents  may 
not  pose  any  risk  to  workers  (where  the 
recycled  product  is  a  process 
intermediate)  or  the  public  (where  the 
recycled  product  is  a  consumer 
product).  It  is  also  possible  that  such 
hazardous  constituents  could  pose 
unacceptable  risks,  even  if  they  are 
present  at  levels  below  a  statistical 
"cutoff"  limit  that  might  be  established 
under  the  option  described  above.  Thus, 
in  developing  this  proposed  criterion, 
we  considered  an  alternative  approach 
that  would  more  explicitly  address  the 
risks  posed  by  toxic  constituents  in 
recycled  products. 

One  possible  approach  could  be  to 
specif\-  that  if  a  recycled  product 
contains  hazardous  constituents  at 
higher  levels  than  those  in  an  analogous 
product  made  with  raw  materials,  the 
recycler  would  need  to  assess  the  risks 
to  buman  health  and  the  environment 
posed  by  those  increased  levels.  This 
criterion  would  be  met  if  the  risks  were 
acceptable  ("acceptable  "  risks  would 
presumably  also  be  defined  under  such 
an  approach). 
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This  approach  would  likely  require 
recyclers  in  many  cases  to  perform  a 
life-cycle  risk  assessment,  e.xamining 
potential  exposure  scenarios  from  use  of 
recycled  products,  and  estimating  the 
risks  associated  with  such  exposures.  In 
many  cases,  such  analyses  could  be 
relatively  straightforward  "screening' 
analyses,  though  in  other  cases  more 
elaborate  analysis  might  be  needed, 
particularly  for  consumer  products 

EPA  is  not  proposing  a  risk-based 
approach  to  setting  limits  on  "toxics 
along  for  the  ride."  primarily  due  to  its 
potential  complexity.  It  can  also  be 
argued  that  the  legitimacy  of  a  recycling 
process  relates  more  directly  to  how  it 
compares  with  normal  industrial 
production,  rather  than  the  risks  that 
may  be  posed  by  recycled  products 
(since  products  made  from  raw 
materials  can  also  pose  risks).  Finally,  a 
risk-based  approach  in  assessing  toxics 
along  for  the  ride  would  be  a  radical 
departure  from  how  this  issue  is 
currently  considered,  which  is  not  our 
intent  in  today's  proposal. 

The  Agency  invites  comment  on  the 
alternative  approaches  described  above, 
and  other  approaches  for  establishing 
legitimate  recycling  with  regard  to 
hazardous  constituents  or 
characteristics  in  recycled  products. 

rV.  Request  for  Comment  on  a  Broader 
Exclusion  for  Legitimate  Recycling 

While  the  scope  of  today's  lead 
proposal  is  limited  to  materials  that  are 
generated  and  reclaimed  within  the 
same  industry,  discussions  with  various 
stakeholders  during  the  development  of 
this  proposal  identified  an  alternative 
regulatory  option  that  could  further 
encourage  recycling  and  reuse  while 
maintaining  protection  of  human  health 
and  the  environment.  EPA  is 
considering  this  regulatory  option,  and 
may  adopt  it  In  the  final  rule;  we 
therefore  solicit  comment  on  the  option, 
as  described  below. 

This  option,  as  identified  by 
stakeholders,  would  provide  a  broader 
regulatory  conditional  exclusion  from 
RCRA  regulation  for  essentially  all 
materials  that  are  legitimately  recycled 
by  reclamation,  whether  the  recycling  is 
done  within  the  generating  industry,  or 
between  industries.  Although  RCRA 
provides  the  authority  to  regulate  many 
of  those  materials  recycled  between 
industries,  such  a  broader  regulatory 
exclusion,  properly  crafted,  could 
encourage  additional  recycling  and 
reuse  while  protecting  human  health 
and  the  environment.  It  is  not 
envisioned  that  such  a  broader 
regulatory  exclusion  would  alter  the 
current  status  of  the  three  types  of 
recycling  practices  that  are  specifically 


outside  the  scope  of  today's  proposal 
[i.e..  burning  for  energy  recovery,  as 
defined  at  40  CFR  261.2(c)(2);  use 
constituting  disposal,  as  defined  at  40 
CFR  261.2(c)(1);  or  recycling  of 
inherently  waste-like  materials,  as 
defined  at  40  CFR  261.2(d)). 

By  removing  most  regulatory  controls 
from  all  legitimate  reclamation,  this 
broader  option  could  encourage 
additional  recycling  of  hazardous 
secondary  materials  above  and  beyond 
that  expected  as  a  result  of  the  intra- 
industry  option  proposed  today.  This 
broader  regulatory  exclusion  could  thus 
potentially  result  in  less  disposal  of 
valuable  materials,  less  use  of  virgin 
materials,  and  better  resource 
conservation.  In  addition,  it  could  result 
in  lower  costs  associated  with  RCRA 
permits,  manifesting,  and  other 
requirements.  Such  an  approach  might 
be  of  particular  benefit  for  an  industry 
that  is  composed  primarily  of  small 
business  entities.  For  onsite  recycling  to 
be  economically  feasible,  large 
quantities  of  secondary  materials  may 
be  required.  Small  businesses  generally 
do  not  generate  such  large  quantities. 
Therefore,  smaller  businesses  may  often 
not  be  able  to  recycle  materials 
themselves,  and  may  rely  primarily  on 
third  party  recyclers  that  are  considered 
part  of  the  waste  management  industry. 
These  specialized  recycling  businesses 
may  have  particular  expertise  with 
reclaiming  materials  and  finding 
markets  for  them.  A  broader  exclusion 
would  tend  to  encourage  these  types  of 
inter-induetry  recycling  transactions. 
Stakeholders  suggesting  this  approach 
also  believe  that  legitimate  recycling 
activities  do  not  pose  risks  of  hazardous 
material  releases  or  human  exposures  to 
such  releases,  and  hence  such  an 
exclusion  could  achieve  the  benefits  of 
increased  recycling  and  at  the  same  time 
protect  human  health  and  the 
envirormient. 

A  broader  regulatory  exclusion  of  this 
kind  would  apply  only  to  hazardous 
secondary  materials  that  are  legitimately 
recycled  by  reclamation.  With  regard  to 
defining  legitimate  recycling,  today's 
proposal  specifies  four  legitimacy 
criteria  that  would  be  evaluated  on  a 
case-by-case  basis  in  judging  whether  a 
particular  recycling  practice  is 
legitimate.  As  discussed  in  detail  in 
section  III.B.,  there  may  be  some 
situations  in  which  a  recycling  activity 
that  does  not  conform  to  one  or  more  of 
the  criteria  could  be  considered 
legitimate.  The  proposed  criteria,  and 
the  manner  in  which  they  would  be 
used,  are  modeled  on  EPA's  current 
guidance  for  legitimate  recycling. 

Today's  proposed  legitimacy  criteria 
could  be  adopted  as  part  of  a  broader 


regulatory  exclusion  for  legitimate 
recycling.  Alternatively,  the  same 
legitimacy  principles  could  be 
expressed  as  explicit  regulatory 
requirements  that  would  each  have  to  be 
met,  rather  than  as  criteria  to  be 
considered,  as  discussed  in  section  III.B, 
Expressing  legitimacy  principles  as 
regulatory  requirements  could  result  in 
more  transparent  and  predictable 
legitimacy  determinations,  which  could 
be  an  advantage  in  implementing  a 
broader  regulatory  exclusion  that  would 
apply  to  a  wider,  more  diverse  set  of 
industries  and  recycling  practices. 
However,  such  an  approach  would  be  a 
departure  from  the  current  system  for 
evaluating  legitimacy,  and  could  be 
considered  more  stringent  than  the 
legitimacy  criteria  proposed  today.  We 
anticipate  that,  whichever  approach  to 
defining  legitimacy  is  adopted  in  the 
final  rule  [i.e.,  the  approach  proposed 
today,  or  expressing  legitimacy 
principles  as  regulatory  requirements), 
the  new  legitimacy  provisions  would 
apply  universally  to  all  recycling,  rather 
than  only  to  materials  affected  by  the 
new  exclusion.  We  solicit  comment  on 
this  issue. 

If  a  broader  regulatory  exclusion  were 
to  be  adopted,  we  envision  that  certain 
key  requirements  in  today's  proposal 
would  be  maintained.  For  example, 
persons  claiming  the  exclusion  would 
be  required  to  submit  a  one-time 
notification  to  the  appropriate  State  or 
EPA  Region,  as  proposed  today  in  40 
CFR  261.2(g)(4).  Persons  handling  these 
materials  would  also  be  required  to 
comply  with  the  existing  requirements' 
for  speculative  accumulation  (see  40 
CFR  261.1(c)(8)  and  261.2(c)(4)).  We 
generally  impose  these  limits  when  we 
issue  conditional  exclusions  from  the 
definition  of  solid  waste,  to  help  ensure 
that  secondary  materials  are  actually 
recycled. 

In  addition,  to  ensure  protection  of 
human  health  and  the  environment,  it 
might  be  appropriate  to  impose 
additional  requirements  or  conditions 
beyond  those  included  for  the  iutra- 
industry  option  discussed  in  section 
III.  A  of  this  preamble.  For  example, 
more  frequent  reporting  and 
recordkeeping  requirements  might  be 
appropriate,  similar  to  those  types  of 
conditions  included  in  EPA's  recently- 
promulgated  rulemaking  for  zinc 
fertilizers  made  from  hazardous 
secondary  materials  (see  67  FR  48393, 
July  24,  2002).  Alternatively, 
recordkeeping  approaches  as  discussed 
in  section  in,A.8.  of  today's  rule  could 
provide  additional  safeguards  through 
monitoring  and  documentation. 
Additional  safeguards  on  storage  or 
handling  (e.g.,  a  ban  on  land  placement, 


Federal  Register  /  Vol.  68.  No.  208 /Tuesday.  October  28.  2003  '  Proposed  Rule'; 


61589 


or  requiring  a  tracking  system  for  off-site 
shipments)  might  also  be  appropriate  to 
ensure  environmental  protection  and/or 
assist  regulatory  agencies  in  their 
oversight  efforts. 

Regulatory  text  implementing  such  a 
broader  exclusion  for  legitimately 
reclaimed  materials  would  be  codified 
in  40  CFR  261.4(a),  which  lists  a  series 
of  exclusions  from  the  definition  of 
solid  waste.  Specifically,  a  new 
exclusion  would  be  added  at  40  CFR 
261. 4(a].  stating  that  secondary- 
materials  that  are  legitimately  recycled 
by  reclamation  are  not  solid  wastes, 
provided  that  certain  conditions  are 
met.  The  exclusion  would  include  a 
notification  requirement  identical  to 
that  set  out  in  40  CFR  261.2lg)(4)  of  the 
regulatory  text  proposed  today  for  the 
intra-industr\-  option,  except  that 
identification  of  the  industrv  would  not 
be  required.  The  exclusion  would  also 
include  a  requirement  prohibiting 
speculative  accumulation  identical  to 
that  set  out  in  40  CFR  261.2(g)(3)(ii)  of 
the  regulatory  text  proposed  today  for 
the  intra-industry  option.  If  it  were 
determined  appropriate  to  express  the 
legitimacy  principles  for  this  broader 
exclusion  as  regulatory  requirements, 
the  exclusion  would  restate  the 
legitimacy  criteria  proposed  today  in  40 
CFR  261.2(h).  and  would  specify- 'that 
each  of  the  four  criteria  must  be  met.  If 
it  were  determined  appropriate  to  apply 
today's  proposed  legitimacy  criteria  to 
this  broader  option,  restating  the  criteria 
would  not  be  necessary  because  40  CFR 
261.2(h)  as  proposed  would  apply  to  all 
recycling  (including  materials  subject  to 
the  broader  exclusion). 

Th(,>  regulatory  text  for  this  broader 
exclusion  would  also  include  a 
provision  specifying  that  materials  used 
in  a  manner  constituting  disposal, 
materials  burned  for  energy  recovery, 
and  inherently  waste- like  materials  are 
not  eligible  for  the  exclusion.  This 
provision  would  be  identical  to  that  set 
out  in  40  CFR  261.2(g)(l)(i)-{3)  of  the 
regulatory  text  proposed  today.  Finally, 
the  text  for  the  broader  exclusion  would 
(if  deemed  necessary)  include  a 
provision  specifying  any  additional 
reporting  and  any  recordkeeping 
requirements  applied  to  the  exclusion, 
and  any  other  conditions  determined 
appropriate  to  protect  human  health  and 
the  environment. 

EPA  seeks  comment  on  the  potential 
advantages  and  disadvantages  of  the 
broader  regulatory  exclusion  for 
reclaimed  materials  described  above. 
Specifically,  we  request  comment  on  the 
increased  recycling  and  reuse  that 
would  result  from  broadening  the  rule 
in  this  way,  as  well  as  comment  on  the 
potential  effects  to  human  health  and 


the  environment.  We  also  request 
comment  on  whether  the  legitimacy 
criteria  proposed  today  would  be 
sufficient  to  ensure  that  only  real 
recycling  and  reuse  would  be  exempted 
under  such  a  provision,  and  on  whether 
the  proposed  criteria  should  be 
reformulated  into  more  prescriptive 
regulatory  requirements.  We  are  further 
interested  in  whether  a  case-by-case 
variance  mechanism  [i.e.,  analogous  to 
the  existing  provision  for  variances  from 
classification  as  a  solid  waste — see  40 
CFR  260.30)  would  be  a  more 
appropriate  means  of  providing  the  type 
of  regulator^'  relief  for  reclaimed 
materials  that  would  flow  from  a 
broader  exclusion  based  on  legitimate 
recycling.  Finally,  we  request  comment 
on  any  additional  requirements, 
restrictions  or  conditions  that  should  be 
added  to  such  a  broader  exclusion.  The 
Agency  will  carefully  consider  all 
conunents  received  on  this  regulatory 
option  in  determining  the  appropriate 
scope  of  the  final  rule. 

X .  Effect  of  Today's  Proposal  on  Other 
Programs 

A.  Exports  and  Imports 

The  40  CFR  261.2(g)  exclusion  in 
today's  proposed  rule  for  materials  that 
are  recycled  "intra-industry  "  does  not 
place  any  geographic  restrictions  on 
movements  of  such  materials,  provided 
they  remain  within  the  generating 
industry.  It  is  therefore  possible  that  in 
some  cases  excluded  materials  could  be 
generated  in  the  United  States  and 
subsequently  exported  for  reclamation 
to  a  facility  in  a  foreign  country'  that  is 
in  the  same  industry'  that  generated  the 
material.  Under  today's  proposal,  the 
exclusion  would  be  effective  while  the 
excluded  material  is  within  the  United 
States.  However,  such  excluded 
materials  may  be  subject  to  regulation  as 
hazardous  wastes  in  the  receiving 
country,  even  if  they  are  excluded  from 
the  definition  of  solid  waste 
domestically  (i.e..  under  RCRA).  If  this 
is  the  case,  the  U.S.  exporter  of  the 
excluded  material  will  need  to  comply 
with  any  applicable  requirements  of  the 
importing  country. 

It  is  also  important  to  note  that  there 
is  an  international  agreement  regarding 
imports  and  exports  of  hazardous 
wastes  and  other  wastes  that  can  affect 
international  waste  shipments.  As  of 
November  2002.  152  countries  are 
Parties  to  the  1989  Basel  Convention  on 
the  Control  of  Transboundary 
Movements  of  Hazardous  Wastes  and 
Their  Disposal  ("Basel  Convention"). 
The  Basel  Convention  prohibits 
transboundary  movements  of  Basel- 
controlled  hazardous  and  other  wastes 


between  Parties  and  non-Parties,  unless 
a  Party  and  a  non-Party  have  concluded 
a  separate  agreement  pursuant  to  Article 
11  of  the  Basel  Convention.  The  United 
States  signed  the  Basel  Convention  in 
1990,  but  has  not  ratified  it  and 
therefore  is  not  a  party  to  the 
Convention.  The  United  States  is  a  partv 
to  two  bilateral  agreements  and  one 
multilateral  agreement  governing 
exports  of  RCRA-defined  hazardous 
wastes.  The  1986  "Agreement  Between 
the  Government  of  United  States  of 
America  and  the  Govertunent  of  Canada 
Concerning  the  Transboundary 
Movement  of  Hazardous  Waste."  and 
the  1986  "Agreement  of  Cooperation 
Between  the  United  Mexican  States  and 
the  United  States  of  America  Regarding 
the  Transboundary  Movement  of 
Hazardous  Waste  and  Hazardous 
Substances  "  are  valid  Basel  Convention 
Article  11  bilateral  agreements,  and  the 
2001  "Decision  C(2001)107  Concerning 
the  Revision  of  Decision  C(92)39  on  the 
Control  of  Transboundarv-  Movements  of 
Wastes  Destined  for  Recover)'    . 
Operations"  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  is  a  valid  Basel 
Convention  Article  11  multilateral 
agreement  among  the  30  OECD  member 
countries. 

The  U.S.  government  over  the  last 
decade  has  considered  ratification  of  the 
Basel  Convention  at  various  times.  In 
order  to  ratif\'  the  Convention, 
legislation  must  be  enacted  that  would 
amend  RCRA  to  provide  new  authorities 
necessarv'  to  implement  the  terms  of  the 
Convention  fully.  The  Basel  Convention 
defines  "hazardous  waste"  more 
broadly  than  RCRA  does,  subjecting  a 
larger  universe  of  materials  to  its 
jurisdiction.  EPA  is  currently  studying 
options  for  implementing  the  Basel 
Convention,  including  ways  of  defining 
"waste  "  for  import  and  export  purposes. 
Under  various  approaches,  certain 
materials  that  are  excluded  from  the 
RCRA  definition  of  solid  wastes 
domestically  would  be  regulated  for 
purposes  of  the  Basel  Convention  when 
they  are  exported.  Basel  Convention 
protocols  would  not  affect  the  domestic 
classification  of  excluded  materials 
while  such  materials  are  physically 
located  within  the  legal  jurisdiction  of 
the  United  States. 

If  the  U.S.  ratifies  the  Basel 
Convention,  Basel-covered  hazardous 
and  other  wastes,  potentially  including 
certain  domestically  excluded  materials 
that  are  exported,  would  be  subject  to 
notice  and  consent  procedures. 
Furthermore,  if  such  wastes  and 
excluded  materials  were  to  be  exported 
to  countries  with  which  we  do  not  have 
Article  11  agreements,  EPA  would  have 
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to  be  satisfied  that  there  is  no  reason  to 
believe  the  exported  wastes  and 
materials  would  not  be  managed  in  an 
"environmentally  sound  manner" 
(ESM)  at  the  receiving  facility  in  the 
importing  country.  For  example,  certain 
copper  plating  wastes  are  excluded  from 
the  RCRA  definition  of  solid  waste,  even 
though  they  may  exhibit  the  toxicity 
characteristic  for  lead,  cadmium, 
chromium,  or  even  cyanide.  If  the  U.S. 
were  to  ratify  the  Basel  Convention, 
these  materials  would  be  subject  to  the 
Basel  Convention  (assuming  the 
importing  countn-  defined  the  materials 
as  hazardous  wastes),  and  the  U.S. 
exporter  would  be  required  to  comply 
with  notification  and  consent 
procedures  for  the  export  of  the 
materials.  Additionally,  if  these 
materials  were  to  be  exported  to 
smelters  in  countries  with  which  we  do 
not  have  existing  Article  11  agreements, 
such  as  Chile  or  Peru,  the  export  would 
be  subject  to  additional  requirements, 
including  ESM  determinations  by  EPA. 

Imported  Basel  Convention  hazardous 
and  other  wastes  that  meet  domestic 
exclusions  under  the  definition  of  solid 
waste  would  become  subject  to  their 
exclusions  upon  entr\'  into  the  legal 
jurisdiction  of  the  United  States: 
however,  U.S.  importers  of  such 
excluded  materials  may  be  required  to 
comply  with  certain  Basel  Convention 
requirements  if  necessar>'  for  the  U.S.  to 
meet  its  Basel  obligations  and/or  if  the 
exporting  Basel  Party  requires  it.  For 
example,  the  Basel  Convention  requires 
that."'    *   *  each  person  who  takes 
charge  of  a  transboundary  movement  of 
hazardous  wastes  or  other  wastes,  sign 
the  movement  document  upon  delivery 
or  receipt  of  the  wastes  in  question." 
(Basel  Convention  Article  6,  paragraph 
9).  Thus,  the  U.S.  importer, 
transporter(s)  and  receiving  facility 
would  be  required  to  undertake  this 
responsibility  for  the  excluded  material 
when  it  is  imported  into  the  United 
States. 

B  Superfund 

A  primary  purpose  of  today's 
proposed  rule  is  to  encourage  safe, 
beneficial  recycling  of  hazardous 
secondary  materials.  In  1999,  Congress 
enacted  the  Superfund  Recycling  Equity 
Act  (SREA),  explicitly  defining  those 
hazardous  substance  recycling  activities 
that  potentially  may  be  exempted  from 
liability  under  the  Comprehensive 
Envirorunental  Response,  Compensation 
and  Liability  Act  (CERCLA).  CERCL^ 
section  9627.  Today's  proposed  rule 
does  not  change  the  universe  of 
recycling  activities  that  could  be 
exempted  from  CERCLA  liability 
pursuant  to  CERCLA  section  127. 


Today's  proposed  rule  only  changes  the 
regulatory  definition  of  solid  waste  for 
purposes  of  implementing  the  RCRA 
Subtitle  C  regulator}-  requirements.  The 
proposed  rule  also  does  not  limit  or 
otherwise  affect  EPA's  ability  to  pursue 
potentially  responsible  persons  under 
section  107  of  CERCLA  for  releases  or 
threatened  releases  of  hazardous 
substances. 

VI.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  the  RCRA  Subtitle  C 
hazardous  waste  program  within  the 
state.  Following  authorization,  EPA 
retains  Subtitle  C  enforcement 
authority,  although  authorized  states 
have  primary  enforcement 
responsibility.  EPA  retains  (and  does 
not  delegate)  authority  under  sections 
3007.  3008(hj.  3013  and  7003.  The 
standards  and  requirements  for  state 
authorization  are  found  at  40  CFR  part 
271. 

Prior  to  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  a  State  with  final  RCRA 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  that 
State,  since  only  the  State  was 
authorized  to  issue  RCRA  permits. 
When  new,  more  stringent  Federal 
requirements  were  promulgated,  the 
State  was  obligated  to  enact  equivalent 
authorities  within  specified  time  frames. 
However,  the  new  Federal  requirements 
did  not  take  effect  in  an  authorized  state 
until  the  State  adopted  the  Federal 
requirements  as  state  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  which  was 
added  by  HSWA,  new  requirements  and 
prohibitions  imposed  under  HSWA 
authority  take  effect  in  authorized  States 
at  the  same  time  that  they  take  effect  in 
unauthorized  states.  EPA  is  directed  by 
the  statute  to  implement  these 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  permits,  until  the  state  is 
granted  authorization  to  do  so.  While 
states  must  still  adopt  HSWA  related 
provisions  as  State  law  to  retain  final 
authorization.  EPA  implements  the 
HSWA  provisions  in  authorized  states 
until  the  states  do  so. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
enacts  Federal  requirements  that  are 


more  stringent  or  broader  in  scope  than 
existing  Federal  requirements.  RCRA 
section  3009  allows  the  states  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program  (see  also  40  CFR 
271.1).  Therefore,  authorized  States 
may.  but  are  not  required  to,  adopt 
Federal  regulations,  both  HSWA  and 
non-HWSA,  that  are  considered  less 
stringent  than  previous  Federal 
regulations. 

B.  Effect  on  State  Authorization 

Today's  proposed  rule  is  less  stringent 
than  the  current  federal  program. 
Because  states  are  not  required  to  adopt 
less  stringent  regulations,  they  do  not 
have  to  adopt  the  exclusions  being 
proposed,  although  EPA  encourages 
them  to  do  so.  If  a  state's  standards  for 
the  materials  discussed  here  are  less 
stringent-than  those  in  today's  proposed 
rule,  the  state  will  need  to  amend  its 
regulations  to  make  them  equivalent  to 
today's  standards  and  pursue 
authorization. 

C.  Interstate  Transport 

Because  some  states  may  choose  not 
to  seek  authorization  for  today's 
proposed  rulemaking,  there  will 
probably  be  cases  where  the  materials  in 
question  will  be  tjansported  through 
states  with  different  regulations 
governing  these  wastes. 

First,  a  waste  which  is  subject  to  an 
exclusion  from  the  definition  of  solid 
waste  regulations  may  be  sent  to  a  state, 
or  through  a  state,  where  it  is  subject  to 
the  full  hazardous  waste  regulations.  In 
this  scenario,  for  the  portion  of  the  trip 
through  the  originating  state,  and  any 
other  states  where  the  waste  is 
excluded,  neither  a  hazardous  waste 
transporter  with  an  EPA  identification 
number  per  40  CFR  263.11  nor  a 
manifest  would  be  required.  However, 
for  the  portion  of  the  trip  through  the 
receiving  state,  and  any  other  states  that 
do  not  consider  the  waste  to  be 
excluded,  the  transporter  must  have  a 
manifest,  and  must  move  the  waste  in 
compliance  with  40  CFR  part  263.  In 
order  for  the  final  transporter  and  the 
receiving  facility  to  fulfill  the 
requirements  concerning  the  manifest 
(40  CFR  263.20,  263.21,  263.22,  264.71. 
264.72,  264.76  or  265.71,  265.72,  and 
265.76).  the  initiating  facility  should 
complete  a  manifest  and  forward  it  to 
the  first  transporter  to  travel  in  a  state 
where  the  waste  is  not  excluded.  The 
receiving  facility  must  then  sign  the 
manifest  and  send  a  copy  to  the 
initiating  facility.  EPA  recommends  that 
the  initiating  facility  note  in  block  15  of 
the  manifest  (Special  Handling 
Instructions  and  Additional 
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Information)  each  state  where  the 
wastes  are  not  covered  by  an  exclusion. 

Second,  a  hazardous  waste  generated 
in  a  state  which  does  not  provide  an 
exclusion  for  the  waste  may  be  sent  to 
a  state  where  it  is  excluded.  In  this 
scenario,  the  waste  must  be  moved  by 
a  hazardous  waste  transporter  while  the 
waste  is  in  the  generator's  state  or  any 
other  states  where  it  is  not  excluded 
The  initiating  facility  would  complete  a 
manifest  and  give  copies  to  the 
transporter  as  required  under  40  CFR 
262.23(a).  Transportation  within  the 
receiving  state  and  any  other  states  that 
exclude  the  waste  would  not  require  a 
manifest  and  need  not  be  transported  by 
a  hazardous  waste  transporter.  However, 
it  is  the  initiating  facility's 
responsibility  to  ensure  that  the 
manifest  is  forwarded  to  the  receiving 
facility  by  any  non-hazardous  waste 
transporter  and  sent  back  to  the 
initiating  facilitv  by  the  receiving 
facility  (see  40  CFR  262.23  and  262.42). 

Third,  a  waste  may  be  transported 
across  a  state  in  which  it  is  subject  to 
the  full  hazardous  waste  regulations 
although  other  portions  of  the  trip  may 
be  from,  through,  and  to  states  in  which 
it  is  excluded.  Transport  through  the 
State  must  be  conducted  by  a  hazardous 
waste  transporter  and  must  be 
accompanied  by  a  manifest.  In  order  for 
the  transpoi-ter  to  fulfill  its  requirements 
concerning  the  manifest  (subpart  B  of 
part  263).  the  initiating  facility  must 
complete  a  manifest  as  required  under 
the  manifest  procedures  and  forward  it 
to  the  first  transporter  to  travel  in  a  state 
where  the  waste  is  not  excluded.  The 
transporter  must  deliver  the  manifest  to, 
and  obtain  the  signature  of.  either  the 
next  transporter  or  the  receiving  facility. 

As  more  states  streamline  their 
regulator}'  requirements  for  these 
wastes,  the  complexity  of  interstate 
transport  will  be  reduced. 

Vll.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory^ 
Planning  and  Review 

Under  Executive  Order  12866  (58  PR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regulaton,-  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  wav  the 


economy,  a  sector  of  the  economy, 

productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  today's  proposed  rule  is 
a  significant  regulatory  action  because 
this  proposed  rule  may  have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  docket  to  today's  proposal. 
To  estimate  the  cost  savings, 
incremental  costs,  economic  impacts 
and  benefits  from  this  rule  to  affected 
regulated  entities,  we  completed  an 
economic  analyses  for  this  rule.  Copies 
of  these  analyses  (entitled  "Economic 
Assessment  of  the  Association  of  Batter}' 
Recyclers  Proposed  Rule")  have  been 
placed  in  the  RCRA  docket  for  public 
review.  The  Agency  ^licits  comment 
on  the  methodology  and  results  from  the 
analysis  as  well  as  any  data  that  the 
public  feels  would  be  useful  in  a  revised 
analysis. 

1.  Methodology 

To  estimate  the  cost  savings, 
incremental  costs,  economic  impacts 
and  benefits  of  this  rule,  the  Agency 
estimated  both  the  affected  volume  of 
hazardous  secondar\'  materials  and 
affected  entities.  The  Agency  has 
evaluated  a  baseline  (pre-regulatory) 
scenario  based  on  prior  management 
practice  in  the  1997  and  1999  Biennial 
Reporting  System  database.  The  Agency 
identified  on-site  recycling  or  recycling 
that  occurred  offsite  between  facilities 
with  the  same  4  digit  SIC  code.'^ 
Entities  that  reclaimed  hazardous 
wastes  in  1997  but  abandoned  (e.g., 
landfilled  or  incinerated)  in  1999  are 
modeled  to  abandon  their  waste  in  the 


"Note;  The  Standard  Industrial  Classification 
(SIC)  system  was  the  predecessor  to  the  North 
American  Industrial  Classification  System  (NAICS) 
that  the  Agency  is  using  to  define  industry  today. 
Because  only  the  SIC  code  as  a  data  element  was 
reported  in  (he  1997  and  1999  BRS,  EPA  is  using 
4  digit  SIC  codes  as  a  proxy  for  the  4  digit  NAICS 
code  with  the  exception  of  the  definitions  of 
petroleum  and  mineral  processmg  which  remain  as 
previously  described  and  are  discussed  above  in 
this  proposal. 


1999  baseline  and  reclaim  post-rule. 
Entities  that  reclaim  in  the  1999 
baseline  are  modeled  to  continue 
reclaiming  at  lower  costs.  EPA  has  also 
evaluated  regulated  entities  that 
recycled  their  waste  off-site  at  facilities 
outside  of  their  industry,  generally 
commercially  established  hazardous 
waste  treatment  facilities.  Finally,  the 
Agency  has  evaluated  entities  that  have 
land  disposed  of  wastes  that  mav  be 
technically  and  economically 
recycleable  luider  today's  proposal. 

EPA  has  estimated  incremental  costs 
and  costs  savings  for  affected  entities 
through  comparing  hazardous  waste 
management  costs  in  the  1999  baseline 
(whether  recycled  or  abandoned)  with 
the  cost  of  reclaiming  these  secondar}' 
materials  as  excluded  from  RCRA 
jurisdiction.  To  do  this,  the  Agency 
examined  two  options  as  previously 
described  above  as  Co-Proposal  Option 
#  1  and  Co-Proposal  Option  #  2.  Option 
1  provides  that  hazardous  secondary 
materials  that  are  recycled  within  the 
same  generating  industry  are  not  solid 
wastes  under  RCRA  irrespective  of 
whether  the  recycling  facility  also 
receives  wastes  from  other  industries. 
By  contrast.  Option  2  limits  the  scope  of 
the  exclusion  to  facilities  that  solely 
recycle  hazardous  secondar}'  materials 
from  within  the  same  generating 
industry  and  do  not  receive  waste  from 
other  industries. 

The  benefits  from  today's  proposed 
rulemaking  are  presented  qualitatively. 
EPA  solicits  comment  on  the  need  and 
means  to  evaluate  more  quantitative 
benefits  from  today's  rule. 

2.  Results 

a.  Volume 

The  estimated  volume  of  secondary 
materials  affected  by  this  rulemaking  for 
Option  1  are  1570  thousand  tons.  Of  this 
total  1506  thousand  tons  of  material  are 
recycled  onsite  and  64  thousand  tons  of 
material  recycled  offsite.  This  volume  of 
material  is  generated  by  1749  affected 
plants.  For  Option  2  the  estimated 
volume  is  1534  thousand  tons.  Because 
it  is  possible  for  the  affected  volume  of 
hazardous  waste  to  be  either  higher  or 
lower  than  the  estimated  volume,  EPA 
notes  that  the  estimated  cost  savings 
and  impacts  to  affected  entities  could  be 
greater  or  smaller  as  well.  The  Agency 
solicits  comment  on  how  it  should 
adjust  its  methodology  to  account  for 
this  uncertainty  and  whether  it  would 
be  more  appropriate  to  use  a  range  than 
this  value. 

b.  Cost/Economic  Impact 

For  Option  1.  EPA  has  estimated  the 
average  annual  cost  savings  from  this 
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rulftnaking  at  $1 78  million.  For  Option 
2,  EPA  has  estimated  this  amount  at- 
$172  million.  These  cost  savings  for 
both  those  who  are  modeled  to  switch 
to  recycling  and  those  who  currently 
recyf^le  either  on-site  or  within  the  same 
industry  comes  from  reduced 
administrative  costs,  transportation 
costs,  disposal/management  costs,  state 
hazardous  waste  taxes,  contingency 
planning  costs  and  increased  salvage 
revenue  (for  entities  that  shift  from 
disposal  to  recycling).  The  Agency  notes 
that  the  cost  saving  results  are  relatively 
sensitive  (i.e.,  change  with)  to  the 
proportion  of  entities  and  volumes  that 
are  modeled  to  shift  from  disposal  to 
recycling.  In  particular,  the  estimated 
cost  savings  in  this  rulemaking  for 
entities  that  shift  from  treatment  and 
disposal  to  recycling  are  much  higher 
on  a  per  ton  basis  due  to  the  disposal 
cost  avoided  by  recycling  and  the 
salvage  revenue  of  the  reclaimed 
product.  Salvage  revenue  is  the  market 
price  of  the  reclaimed  material  less  the 
cost  of  recvcling  it.  The  Agency  also 
notes  that  it  has  only  been  able  to 
evaluate  a  portion  of  those  entities  in 
the  Biennial  Reporting  Systems  1997 
and  1999  database  who  potentially  may 
elect  to  shift  from  disposal  to  recycling. 
And  although  there  is  uncertainty 
inherent  in  estimating  these  cost  savings 
for  both  entities  that  are  modeled  to 
recvcle  pre-rule  and  post-rule,  as  well  as 
those  whi?  are  modeled  to  shift  from 
disposal  to  recycling,  the  Agency  notes 
that  the  potential  magnitude  of  this 
uncertaintv  is  greater  in  those  who  are 
modeh'd  to  shift  from  disposal  to 
recvcling  both  because  the  cost  savings 
are  more  sensitive  to  these  volumes  and 
because  the  coverage  of  these  types  of 
entities  is  less  complete  than  it  is  for 
those  who  currently  recycle.  EPA 
solicits  comment  on  additional 
methodologies,  sources  of  data  or  other 
informaticn  that  would  help  to 
minimize  this  uncertainty  in 
prospective  analysis. 

To  estimate  the  economic  impact  of 
this  proposed  rule,  the  Agency 
evaluated  the  cost  savings  or 
incremental  costs  as  a  percentage  of  firm 
sales.  In  virtually  all  cases,  economic 
impacts  are  cost  savings  and  are  less 
than  one  percent  of  firm  sales.  The 
average  cost  savings  for  an  affected 
entity  that  either  recycles  onsite  or 
within  the  same  industrv'  in  the  1999 
BRS  or  did  so  in  the  1997  and  is 
projected  to  shift  back  to  recycling  post- 
rule  from  this  proposal  for  both  Options 
ranges  from  S4  thousand  to  $150 
thousand  annually. 


c.  Benefits 

EPA  has  evaluated  the  qualitative 
benefits  and  to  a  lesser  extent,  the 
quantitative  benefits  of  the  proposed 
revisions  to  the  definition  of  solid 
waste.  Some  of  the  benefits  resulting 
from  today's  rule  include  conservation 
of  landfill  capacity,  increase  in  resource 
efficiency,  growth  of  a  recycling 
infrastructure  and  development  of 
innovative  technologies  for  affected 
secondary  materials.  EPA  estimates  that 
approximately  425  thousand  tons  or 
over  460  thousand  cubic  feet  of 
secondary  materials  would  be  redirected 
away  from  landfills  towards  recycling 
under  the  Agency's  proposal  today.  In 
addition,  as  mentioned  above,  the  use  of 
secondary  materials  generated  onsite  or 
within  the  same  industry  benefits  the 
manufacturer  by  mitigating  the  need  to 
purchase  expensive  virgin  feed 
materials.  This  rule  will  facilitate  the 
growth  and  development  of  the 
innovative  recycling  technologies  in  the 
United  States  by  reducing  regulatory 
barriers  to  new  technologies  becoming 
established. 

The  Agency  acknowledges  that  some 
1500  thousand  tons  of  hazardous 
secondary  materials  would  be  no  longer 
subject  to  regulation  as  hazardous  waste 
under  subtitle  C  of  RCRA  under  this 
proposal.  As  part  of  today's  proposal. 
EPA  has  not  evaluated  any  potential  for 
changes  resulting  tti  either  higher  or 
lower  releases  to  the  environment  of 
hazardous  constituents  from  different 
handling  methods  for  affected 
secondary  materials.  The  Agency  notes 
that  most  hazardous  waste  that  is 
currently  recycled  is  stored  in  tanks, 
containers  or  buildings  prior  to  the 
reclamation  process.  And  this  practice 
is  likely  to  continue  post-rule  both 
because  most  affected  entities  have 
already  purchased  these  storage  units 
and  as  a  means  of  avoiding  legal 
liability  for  releases  to  groundwater 
from  land  based  units  (materials 
excluded  from  RCRA  subtitle  C 
regulation  if  recycled  under  this 
proposal  would  still  be  considered 
hazardous  wastes  if  released  to  the 
environment  and  then  abandoned). 
Also,  residuals  from  excluded  recycling 
processes  would  still  be  considered 
hazardous  wastes  if  they  exhibit  a 
hazardous  characteristic  and  are 
discarded.^"  However,  residuals  from 
formerly  listed  hazardous  wastes  would 
not  be  considered  hazardous  wastes 
under  the  derived-from  rule  if  recycled 


'"  Note,  characteristic  sludge.s  and  byproducts 
from  recycling  processes  that  are  themselves 
recycled  are  not  solid  wastes  or  hazardous  wastes 
currently  (40CFR  261.2(c)(3J)  and  would  not  be 
under  today's  proposal. 


under  this  proposal.  In  such  cases,  these 
residuals  could  be  land  disposed  in 
units  other  than  hazardous  waste 
landfills.  The  Agency  has  not  evaluated 
the  potential  for  such  management  of 
these  materials  to  result  in  a  change  in 
releases  to  the  environment. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  2106.01)  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
U.S.  Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460-0001 ,  by  e- 
mail  at  auby.susan@epamail.epa.gov,  or 
by  calling  (202)  260^901.  A  copy  may 
also  be  downloaded  off  the  internet  at 
h  ttp  .-//mtvtv.  epa .  gov/icr. 

Under  Section  3001  of  RCRA. 
Congress  directed  EPA  to  promulgate 
regulations  identifying  the 
characteristics  of  hazardous  waste  and 
listing  particular  hazardous  wastes.  The 
proposed  exclusion,  when  finalized, 
will  be  self-implementing.  Notification 
of  a  facility's  basis  for  claiming  the 
exclusion  would  allow  authorized 
States  or  EPA  Regions  to  more 
effectively  render  assistance  to  recyclers 
wishing  to  ensure  that  their  operations 
are  within  the  exclusion.  In  addition, 
persons  claiming  to  be  excluded  from 
hazardous  waste  regulation  because 
they  are  engaged  in  recycling  must  be 
able  to  demonstrate  that  the  recycling  is 
legitimate.  These  demonstration  criteria 
are  comparable  to.  if  not  more 
streamlined  than,  the  existing  guidance. 
Following  are  the  affected  ICRs.  along 
with  a  brief  description  of  relevant 
assumptions; 

Manifest  ICR  (EPA  ICR  Number  801): 
All  claimants  are  expected  to  be 
relieved  of  manifesting  their  excluded 
waste  under  the  proposal.  O&M  costs 
are  associated  with  postage  for  sending 
and  returning  copies  of  the  manifest 
forms. 

Generator  Standards  ICR  (EPA  ICR 
Number  820):  Large  quantity  generators 
(LQGs)  generating  excluded  waste  under 
40  CFR  261.2(g)  are  expected  to  become 
small  quantity  generators  (SQGs)  under 
the  rule,  i.e,  their  excluded  waste  will 
not  count  toward  their  generator  status 
determinations.  SQGs  are  subject  to  less 
burdensome  paperwork  requirements 
than  LQGs.  O&M  costs  are  associated 
with  postage  for  sending  various 
documents  to  EPA. 
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Biennial  Report  ICR  (EPA  ICR 
Number  976):  Claimants  are  expected  to 
be  relieved  of  the  need  to  prepare  a 
Waste  Generation  and  Management 
(GM)  Form  for  their  excluded  materials. 
Destination  facilities  will  be  relieved  of 
the  need  to  prepare  a  Waste  Received 
from  Off-Site  (WR)  Form.  O&M  costs  are 
associated  with  maintaining  copies  of 
GM  and  WR  Forms. 

Specific  Units  ICR  (EPA  ICR 
Numberl572):  EPA  assumes  that 
recyclers  with  a  storage  permit  will  be 
relieved  of  the  need  to  comply  with 
their  permit  conditions  for  their  storage 
units,  if  they  receive  and  recycle  only 
hazardous  materials  generated, 
reclaimed,  and  legitimately  reused 
within  their  same  four  digit  NAICS 
code.  Based  on  1999  BRS  data.  EPA 
estimates  that  each  year  approximately 
12  recyclers  would  be  relieved  of  these 
requirements. 

Part  B  ICR  (EPA  ICR  Number  1573): 
EPA  assumes  that  recyclers  with  a 
storage  permit  will  be  relieved  of  the 
need  for  a  permit  under  the  rule,  if  they 
receive  and  recycle  only  hazardous 
materials  generated,  reclaimed,  and 
legitimately  reused  within  their  same 
four  digit  NAICS  code.  Based  on  1999 
BRS  data,  EPA  estimates  that  each  year 
approximately  12  recyclers  would  be 
relieved  of  the  requirement  to  renew 
their  permit. 

EPA  estimates  the  total  annual  burden 
to  respondents  to  be  approximately  226 
hours  and  $7,018.  The  total  bottom-line 
burden  to  respondents  over  three  years 
is  estimated  to  be  approximately  678 
hours  and  $21,054.  EPA  estimates  the 
total  annual  aggregate  burden  savings  to 
respondents  to  be  approximately  15,985 
hoiu-s  and  $531,169.  The  total  bottom- 
line  burden  savings  over  three  years  is 
estimated  to  be  approximatelv  47,955 
hours  and  $1 ,593,507.  EPA  estimates 
the  total  annual  burden  to  the  Agency 
under  the  proposed  rule  to  be  about  260 
hours  and  $10,807.  The  total  bottom- 
line  burden  to  the  Agency  over  three 
years  is  estimated  to  be  about  780  hours 
and  $32,421. 

EPA  believes  the  proposed 
notification  requirement  is  needed  to 
ensure  safe  and  compliant  management 
of  waste.  Because  the  exclusion  at  40 
CFR  261.2(g)  is  self-implementing,  EPA 
believes  that  submittal  of  the 
notification  is  necessary  to  inform  the 
regulatory  agency  of  the  exclusion  claim 
and  the  claimant's  excluded  waste.  As 
shown  in  Exhibit  3  of  ICR  No.  2106.01, 
EPA  believes  the  notification 
requirement  would  result  in  only  a 
minor  burden  to  respondents.  This 
burden  would  be  greaUy  offset  by  the 
expected  savings  for  no  longer 
complying  with  the  existing  RCRA 


paperwork  requirements  for  the 
excluded  waste  The  public  reporting 
burden  from  the  notification 
requirement  is  estimated  to  be  about  30 
minutes  per  respondent.  This  time 
includes  reading  the  rule  and  preparing/ 
submitting  the  one-time  notification. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  'ncludes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2823);  1200 
Pennsvlvania  Avenue  N\V.,  Washington, 
DC  20460-0001;  and  to  the  Office  of 
Information  and  Regulator^'  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.  NW.,  Washington.  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  October 
28,  2003.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  November  28.  2003.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  ■ 
this  proposal. 

C.  Regulatory-  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  generally 
requires  an  agency  to  prepare  a 
regulatory  flexibility  analysis  of  any  rule 


subject  to  notice  and  comment 
rulemaking  requirements  under  the 
.administrative  Procedure  Act  or  anv 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1 1  A  small  business 
that  ha.<;  fewer  than  1000  or  100 
employees  per  firm  depending  upon  the 
SIC  code  the  firm  primarily  is  classified: 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  citv.  countv. 
town,  school  district  or  special  district 
with  a  population  of  less  than  50.000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

The  economic  impact  analysis 
conducted  for  today's  proposal  indicates 
that  these  revisions  to  the  definition  of 
solid  waste  would  generally  result  in 
savings  to  affected  entities  compared  to 
baseline  requirements  The  rule  is  not 
expected  to  result  in  a  net  cost  to  any 
affected  entity  Thus,  adverse  impacts 
are  not  anticipated. 

.^fter  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  ti-ibal  governments  and  the  private 
sector  Under  section  202  of  the  ^MR.^. 
EPA  generally  must  prepare  a  wxitten 
statement,  including  a  cost-benefit 
analysis,  for  the  proposed  and  final 
rules  with  "federal  mandates"  that  may 
result  in  expenditures  by  State,  local. 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  ideptif\'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
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costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enable  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  Agency's  aaialysis  of  compliance 
with  the  Unfunded  Mandate's  Reform 
Act  (UMR.\)  of  1995  found  that  today's 
proposed  rule  imposes  no  enforceable 
duty  on  any  State,  local  or  tribal 
government  or  the  private  sector.  This 
proposed  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  The  Act  generally 
excludes  from  the  definition  of  "federal 
intergovernmental  mandate"  (in 
sections  202.  203.  and  205)  duties  that 
arise  from  participation  in  a  voluntary' 
Federal  program.  Today's  proposed  rule 
is  voluntary,  and  because  it  is  less 
stringent  than  the  current  regulations, 
state  governments  are  not  required  to 
adopt  the  proposed  changes.  The  UMRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  Federal  program.  The  UMRA 
also  excludes  from  the  definition  of 
"Federal  private  sector  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  Federal  program.  Therefore 
we  have  determined  that  today's 
proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
proposed  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.  This 
proposed  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaiuied  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agency. 


EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  defines  some  of  the 
limits  of  EPA's  regulatory  jurisdiction 
under  Subtitle  C  of  RCRA.  It  is  not 
based  on  any  analysis  of  health  or  safety 
risks.  EPA  believes  that  it  is  not  subject 
to  Executive  Order  13045. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Today's  proposed  rule  excludes 
secondary'  materials  reclaimed  within 
the  generating  industry  from  RCRA 
Subtitle  C  jurisdiction.  By  encouraging 
reuse  and  recycling,  the  rule  may  save 
energy  costs  associated  with 
manufacturing  new  materials.  It  will  not 
cause  reductions  in  supply  or 
production  of  oil,  fuel,  coal,  or 
electricity.  Nor  will  it  result  in 
increased  energy  prices,  increased  cost 
of  energy  distribution,  or  an  increased 
dependence  on  foreign  supplies  of 
energy. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary' 
consensus  standards  are  technical 
standards  [e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  establish  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 
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List  of  Subjects 

40  CFR  Part  260 

Administrative  practices  and 

procedure,  Confidential  business 
information,  Hazardous  waste. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 

waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  20.  2003. 
Marianne  Lament  Horinko, 

Ac  ting  Administrator 

For  the  reasons  set  forth  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

Subpart  C — [Amended] 

1 .  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921- 
6927.  69,30'  6934.  6935,  6937,  6938,  6939, 
and  6974. 

2.  Section  260. .30  is  amended  by 
removing  and  reserving  paragraph  (b), 
and  by  revising  paragraph  (c)  to  read  as 

follows:. 

§260.30    Variances  from  classification  as 
solid  wastes. 

***** 

(c)  Materials  that  have  been  reclaimed 
but  must  be  reclaimed  further  before  the 
materials  are  completely  recovered.  If 
the  materials  are  reclaimed  as  part  of  a 
continuous  process  within  the 
generating  industry,  they  are  subject  to 
the  exclusion  in  §  261.2(g)  rather  than 
the  standards  and  criteria  listed  in 
§261. 31(c). 

§260.31     [Amended] 

3.  .Section  260.31  is  amended  by 
removing  and  reserving  paragraph  [b). 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

Subpart  A — [Amended] 

4.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  6924(y).  and  6938. 

5.  Section  261.2  is  amended  bv: 

a.  Revising  the  heading  for  Column  3 
of  Table  1  in  paragraph  (c)(4)  to  read: 

Reclamation  (261.2(c)(3)).  except  for 
materials  marked  with  an  "*"  that  are 
generated  and  reclaimed  in  a 
continuous  process  within  the 
generating  industry,  as  provided  in 
§  261.2(g). 


b.  Revising  paragraph  (c)(3). 

c.  Removing  paragraph  (e)(l)(iii). 

d.  Adding  paragraphs  (g)  and  (h). 
The  revisions  and  additions  read  as 

follows: 

§  261 .2     Definition  of  solid  waste. 


(3)  Reclaimed.  Materials  noted  with  a 
"-"  in  column  3  of  Table  1  are  not  solid 
wastes  when  reclaimed.  Materials  noted 
with  an  "*"  in  column  3  of  Table  1  are 
solid  wastes  except  when  generated  and 
reclaimed  in  a  continuous  process 
within  the  same  industry,  as  provided 
in  paragraph  (g)  of  this  section. 
***** 

(g)  Hazardous  secondary  materials 
generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry.  (1)  Spent  materials,  listed 
sludges  and  listed  by-products  that  are 
identified  in  paragraph  (c)(3)  of  this 
section  and  accompanying  Table  1  of 
this  section  are  not  discarded,  and 
therefore  are  not  solid  wastes,  if  thev  are 
generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry.  This  exclusion  does  not  apply, 
however,  to  the  following  materials: 

(i)  Materials  that  are  inherently  waste- 
like, as  provided  in  paragraph  (d)  of  this 
section. 

(ii)  Materials  used  in  a  manner 
constituting  disposal,  or  used  to 
produce  products  that  are  applied  to  the 
land,  as  provided  in  paragraph  (c)(1)  of 
this  section. 

(iii)  Materials  burned  for  energy 
recovery,  used  to  produce  a  fuel,  or 
contained  in  fuels,  as  provided  in 
paragraph  (c)(2)  of  this  section. 

Option  1  for  Paragraph  (g)(2) 

(2)  For  the  purposes  of  this  paragraph: 

(i)  Both  the  generation  and 
reclamation  of  the  hazardous  secondare' 
materials  must  occur  within  a  single 
industry  listed  in  Appendix  X  of  this 
Subpart.  Such  reclamation  may  involve 
one  or  more  processing  steps,  provided 
that  all  steps  take  place  within  the  same 
industry  in  which  the  secondary 
material  was  generated,  and  that  such 
reclamation  produces  a  product  or 
ingredient  that  is  used  or  reused 
without  further  reclamation. 
Reclamation  steps  need  not  take  place  at 
the  site  where  the  material  was 
generated,  provided  such  reclamation 
activities  take  place  within  the 
generating  industry. 

(ii)  If  such  reclamation  produces  any 
materials  that  are  sent  to  a  different 
industry  for  further  reclamation,  those 
materials  will  not  be  eligible  for  the 
exclusion  in  paragraph  {g)(l)  of  this 
section.  This  would  not,  however,  affect 


the  exclusion  for  other  materials  that  are 
generated  and  reclaimed  within  the 
same  industry. 

(iii)  The  guidelines  and  industry- 
classifications  specified  in  Appendix  X 
of  this  Part  must  be  used  to  ideniify  the 
appropriate  industry  classification  of 
each  establishment  that  generates  or 
reclaims  materials  excluded  under  this 
paragraph  (g).  An  "establishment"  for 
the  purpose  of  this  paragraph  is  an 
economic  unit,  generally  at  a  single 
physical  location,  where  business  is 
conducted  or  where  services  or 
industrial  operations  are  performed.  An 
establishment  is  the  smallest  such  unit 
for  which  records  provide  information 
on  the  cost  of  resources,  materials,  labor 
and  capita]  employed  to  produce  the 
units  of  output. 

(iv)  Facilities  comprised  solely  of 
establishments  engaged  in  waste 
management  services  are  in  industries 
not  eligible  for  this  exclusion.  This 
includes  facilities  with  establishments 
classified  under  NAICS  Codes  5621, 
5622,  or  5629,  and  any  other  facility  that 
reclaims  secondary  materials  received 
from  off-site  generators,  and  that  does 
not  produce  any  products  made  from 
non-secondary  materials.  Hazardous 
secondary  materials  sent  to  these 
facilities  are  not  considered  to  be 
generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry. 

(v)  If,  using  the  guidelines  in 
Appendix  X  of  this  Part,  it  is  not  clear 
whether  a  reclamation  unit,  process,  or 
activity  is  part  of  the  same  industry  in 
which  the  material  was  generated,  then 
the  generation  and  reclamation  of  these 
materials  will  be  presumed  to  occur 
within  the  same  industry,  provided  that 
the  reclamation  unit,  process,  or  activity 
is  located  on-site  (as  defined  in  § 
260.10)  with  respect  to  the  process  that 
generated  the  material. 

Option  2  for  Paragraph  (g)(2) 

(2)  For  the  purposes  of  this  paragraph: 

(i)  Both  the  generation  and 
reclamation  of  the  hazardous  secondary 
materials  must  occur  within  a  single 
industry  listed  in  Appendix  X  of  this 
Subpart.  Such  reclamation  may  involve 
one  or  more  processing  steps,  provided 
that  all  steps  take  place  within  the  same 
industry  in  which  the  secondary 
material  was  generated,  and  that  such 
reclamation  produces  a  product  or 
ingredient  that  is  used  or  reused 
without  further  reclamation. 
Reclamation  steps  need  not  take  place  at 
the  site  where  the  material  was 
generated,  provided  such  reclamation 
activities  take  place  within  the 
generating  industry. 
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(ii)  If  such  reclamation  produces  any 
materials  that  are  sent  to  a  different 
industry  for  further  reclamation,  those 
materials  will  not  be  eligible  for  the 
exclusion  in  paragraph  (gKl).  This 
would  not,  however,  affect  the 
exclusion  for  other  materials  that  are 
generated  and  reclaimed  within  the 
same  industry. 

(iii)  The  guidelines  and  industn' 
classifications  specified  in  Appendix  X 
of  this  Part  must  be  used  to  identify'  the 
appropriate  industr\'  classification  of 
each  establishment  that  generates  or 
reclaims  materials  excluded  under  this 
paragraph  (g).  An  "establishment"  for 
the  purpose  of  this  paragraph  is  an 
economic  unit,  generally  at  a  single 
physical  location,  where  business  is 
conducted  or  where  services  or 
industrial  operations  are  performed.  An 
establishment  is  the  smallest  such  unit 
for  which  records  provide  information 
on  the  cost  of  resources,  materials,  labor 
and  capital  employed  to  produce  the 
units  of  output. 

(iv)  Facilities  comprised  solely  of 
establishments  engaged  in  waste 
management  services  are  in  industries 
not  eligible  for  this  exclusion.  This 
includes  facilities  with  establishments 
classified  under  NAICS  Codes  5621, 
5622,  or  5629,  and  any  other  facility  that 
reclaims  secondary  materials  received 
from  off-site  generators,  and  that  does 
not  produce  any  products  made  from 
non-secondar\-  materials.  Hazardous 
secondary  materials  sent  to  these 
facilities  are  not  considered  to  be 
generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry. 

(v)  If,  using  the  guidelines  in 
Appendix  X  of  this  Part,  it  is  not  clear 
whether  a  reclamation  unit,  process,  or 
activity  is  part  of  the  same  industry  in 
which  the  material  was  generated,  then 
the  generation  and  reclamation  of  these 
materials  will  be  presumed  to  occur 
within  the  same  industry,  provided  that 
the  reclamation  unit,  process,  or  activity 
is  located  on-site  (as  defined  in 
§  260.10)  with  respect  to  the  process 
that  generated  the  material. 

(vi)  The  exclusion  provided  under 
this  paragraph  for  materials  that  are 
generated  and  reclaimed  in  a 
continuous  process  within  the  same 
industry  does  not  apply  if  the 
reclamation  facility  also  recycles 
hazardous  waste  from  a  different 
industry. 

(3)  For  the  purpose  of  this  paragraph, 
materials  are  generated  and  reclaimed  in 
a  continuous  process  if; 

(i)  The  materials  are  not  handled  by 
any  entity  or  facility  outside  of  the 
generating  industry,  except  for  a 
transporter;  and 


(ii)  The  materials  are  not 
speculatively  accumulated,  as  defined 
in  §  261.1(c)(8). 

(4)  Generators  of  secondary  materials 
that  have  previously  been  subject  to 
regulation  as  hazardous  wastes,  but 
which  will  be  excluded  from  regulation 
under  this  paragraph,  must  send  a  one- 
time notification  to  the  Regional 
Administrator.  The  notification  must 
identify  the  name,  address,  and  EPA  ED 
number  (if  applicable)  of  the  generator 
facility;  the  name  and  phone  number  of 
a  contact  person;  the  type  of  material 
that  will  be  excluded;  and  the  industry 
that  generated  the  material,  as  classified 
according  to  Appendix  X  of  this  Part. 

(h)  Legitimate  Recycling.  Materials 
that  are  not  legitimately  recycled  are 
discarded  and  are  solid  wastes.  Persons 
who  recycle  hazardous  wastes,  as  well 
as  persons  claiming  to  be  excluded  from 
hazardous  waste  regulation  under 
§261.2  or  §  261.4(a)  because  they  are 
engaged  in  recycling,  must  be  able  to 
demonstrate  that  the  recycling  is 
legitimate.  Moreover,  hazardous  wastes 
must  be  legitimately  recycled  to  qualify 
for  special  management  standards  under 
40  CFR  261 .6  and  40  CFR  Part  266. 
Determinations  as  to  the  legitimacy  of 
specific  recycling  activities  must  be 
made  by  considering  whether: 

(1)  The  secondary  material  to  be 
recycled  is  managed  as  a  valuable 
commodity.  Where  there  is  an 
analogous  raw  material,  the  secondary 
material  should  be  managed  in  a 
manner  consistent  with  the  management 
of  the  raw  material.  Where  there  is  no 
analogous  raw  material,  the  secondary 
material  should  be  managed  to 
minimize  the  potential  for  releases  to 
the  enviroiunent. 

(2)  The  secondary  material  provides  a 
useful  contribution  to  the  recycling 
process  or  to  a  product  of  the  recycling 
process  and  evaluating  this  criterion 
should  include  consideration  of  the 
economics  of  the  recycling  transaction. 
The  recychng  process  itself  may  involve 
reclamation,  or  direct  reuse  without 
reclamation. 

(3)  The  recycling  process  yields  a 
valuable  product  or  intermediate  that  is: 

(i)  Sold  to  a  third  party;  or 
(ii)  Used  by  the  recycler  or  the 
generator  as  an  effective  substitute  for  a 
conunercial  product  or  as  an  ingredient 
in  an  industrial  process. 

(4)  The  product  of  the  recycling 
process: 

(i)  Does  not  contain  significant 
amounts  of  hazardous  constituents  that 
are  not  found  in  analogous  products; 
and 

(ii)  Does  not  contain  significantly 
elevated  levels  of  any  hazardous 


constituents  that  are  found  in  analogous . 
products;  and 

(iiil  Does  not  exhibit  a  hazardous 
characteristic  that  analogous  products 
do  not  exhibit. 

6.  Section  261.4  is  amended  by 
removing  and  reserving  paragraphs 
(a)(6)  and  (a)(8),  and  bv  revising 
paragraphs  (a)(7).  (a)(10),  (a)(ll).  (a)(13). 
(a)(14),  (a)(17)  introductory  text  and 
(a)(19)  and  by  adding  paragraph 
(a)(9)(iii)(F)  to  read  as  follows: 

§  261 .4    Exclusions. 

(a)  *    *    * 

(6)  [Reserved] 

(7)  Spent  sulfuric  acid  used  to 
produce  virgin  sulfuric  acid,  unless  it  is 
accumulated  speculatively  as  defined  in 
§  261.1(c).  Spent  sulfuric  acid  that  is 
reclaimed  to  produce  virgin  sulfuric 
acid  in  a  continuous  process  within  the 
generating  industry  is  subject  to  the 
exclusion  in  §  261.2(g).  rather  than  this 
paragraph. 

(8)  [Reserved] 

(9)  *    *    * 
(iii)  *   *   * 

(F)  If  the  products  of  this  recycling 
practice  are  not  used  in  a  manner 
constituting  disposal,  the  spent  wood 
preserving  solutions  are  subject  to  the 
exclusion  in  §  261.2(g).  rather  than  this 
paragraph,  provided  the  wood 
preserving  solutions  are  generated  and 
reclaimed  in  a  continuous  process 
within  the  same  industrv'. 

(10)  EPA  Hazardous  VVaste  Nos.  K060, 
K087,  K141,  K142,  K143,  K144,  K145, 
K147,  and  K148,  and  any  wastes  from 
the  coke  by-product  processes  that  are 
hazardous  only  because  they  exhibit  the 
Toxicity  Characteristic  (TC)  specified  in 
§261.24  when,  subsequent  to 
generation,  these  materials  are  recycled 
to  coke  ovens,  to  the  tar  recovery 
process  as  a  feedstock  to  produce  coal 
tar,  or  mixed  with  coal  tar  prior  to  the 
coal  tar's  sale  or  refining.  This  exclusion 
is  conditioned  on  there  being  no  land 
disposal  of  the  wastes  from  the  point 
they  are  generated  to  the  point  they  are 
recycled  to  coke  ovens  or  tar  recovery  or 
refining  processes,  or  mixed  with  coal 
tar.  If  the  wastes  described  above  in  this 
paragraph  are  reclaimed  and  recycled  in 
a  continuous  process  within  the 
generating  industry  and  are  not  burned 
for  energy  recovery,  they  are  subject  to 
the  exclusion  in  §  261.2(g),  rather  than 
this  paragraph. 

(11)  Nonwastewater  splash  condenser 
dross  residue  from  the  treatment  of 
K061  in  high  temperatvu-e  metals 
recovery  units,  provided  it  is  shipped  in 
drums  (if  shipped)  and  not  land 
disposed  before  recovery.  If  the  residue 
is  reclaimed  as  part  of  a  continuous 
process  within  the  generating  industry, 
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it  is  subject  to  the  exclusion  in 

§  261.2(g),  rather  than  this  paragraph. 

***** 

(13)  Excluded  scrap  metal  (processed 
scrap  metal,  unprocessed  home  scrap 
metal,  and  unprocessed  prompt  scrap 
metal)  being  recycled.  If  the  scrap  metal 
is  recycled  in  a  contmuous  process 
within  the  generating  mdustry,  it  is 
subject  to  the  exclusion  in  §  261.2(g), 
rather  than  this  paragraph. 

(14)  Shredded  cin  uit  boards  being 
recycled  pro\ided  that  they  are  stored  in 
containers  sufficient  to  prevent  a  release 
to  the  environment  prior  to  recovery; 
and  free  of  mercurv'  switches,  mercury 
relays  and  nickel-cadmium  or  lithium 
batteries.  Shredded  circuit  boards  that 
are  reclaimed  in  a  continuous  process 
within  the  generating  industry  are 
subject  to  tbe  exclusion  in  §  261.2(g), 
rather  than  this  paragraph. 
***** 

(17)  Spent  materials  (as  defined  in 
§261.1)  (other  than  hazardous  wastes 
listed  in  subpart  D  of  this  part) 
generated  within  the  primary  mineral 
processing  industry  from  which 
minerals,  acids,  cyanide,  water,  or  other 
values  are  recovered  by  beneficiation. 
provided  that: 
***** 

(19)  Spent  caustic  solutions  from 
petroleum  refining  liquid  treating 
processes  used  as  a  feedstock  to  produce 
cresylic  or  naphthenic  acid  unless  the 
material  is  placed  on  the  land,  or 
accumulated  speculatively  as  defined  in 
§  261.1(c).  Such  spent  caustic  solutions 
that  are  reclaimed  in  a  continuoUs 
process  within  the  generating  industry 
are  subject  to  the  exclusion  in  §  261.2(g), 
rather  than  this  paragraph. 
***** 

7.  Part  261  is  amended  by  adding  new 
Appendix  X,  to  read  as  follows: 

Appendix  X  to  Part  261 — Industries  for 
the  Purpose  of  §261. 2(g) 

(a)  This  Appendix  defines  "industr>'"  for 
the  purposes  of  §  261.2(g).  It  does  not  affect 
other  industry  definitions  within  40  CFR 
Parts  260  through  283. 

(b)  Primary  Mineral  Processing  Industry. 
For  the  purpose  of  this  Appendix,  an 
establishment  falls  within  the  primafy 
mineral  processing  industry  if  it:  (1)  involves 
operations  that  follow  beneficiation  of  an  ore 
or  mineral;  (2)  serves  to  remove  the  desired 
product  from  or  enhance  the  characteristics 
of  and  ore  or  mineral  or  a  beneficiated  ore 

or  mineral;  (3)  uses  feedstock  that  is 
comprised  of  less  than  50  percent  scrap 
materials:  (4)  produces  either  a  final  or  an 
intermediate  to  the  final  mineral  product, 
and  (5)  does  not  combine  the  mineral 
product  with  another  material  that  is  not  an 
ore  or  mineral,  or  beneficiated  ore  or  mineral 
[e.g.,  alloying)  and  does  not  involve 
fabrication  or  other  manufacturing  activities. 


1121 
1122 
1123 
1124 
1125 
1129 
1131 
1133 
1141 
1142 
1151 


2111 
2121 
2122 
2123 


(c)  Petroleum  Refining  Industry.  This 
industry  is  defined  as  petroleum  refining, 
exploration,  production  and  bulk  storage, 
and  transportation  incident  thereto,  as 
specified  in  40  CFR  261.4(a)(12). 

(d)  All  other  industries  are  classified  using 
the  following  categories;  these  classifications 
must  be  made  in  accordance  with  the 
reference  document  "North  American 
Industr>'  Classification  System"  or  NAICS, 
effective  January  1,  2002; 

1111  Oilseed  and  Grain  Farming 

1112  Vegetable  and  Melon  Farming 

1113  Fruit  and  Tree  Nut  Farming 

1114  Greenhouse,  Nursery,  and  Floriculture 
Production 

1119    Other  Crop  Farming 

Cattle  Ranching  and  Farming 
Hog  and  Pig  Farming 
Poultrv'  and  Egg  Production 
Sheep  and  Goat  Farming 
Animal  Aquaculture 
Other  Animal  Production 
Timber  Tract  Operations 
Logging 
Fishing 

Hunting  and  Trapping 
Support  Activities  for  Crop 
Production 

1152  Support  Activities  for  Animal 
Production 

1153  Support  Activities  for  Forestry 
Oil  and  Gas  Extraction 
Coal  Mining, 
Metal  Ore  Mining 
Nonmetallic  Mineral  Mining  and 

Quarrying 
2131     Support  Activities  for  Mining 

2211  Electric  Power  Generation, 
Transmission  and  Distribution 

2212  Natural  Gas  Distribution 
Water,  Sewage  and  Other  Systems 
Residential  Building  ConstrucUon 
Nonresidential  Building  Construction 
Utility  System  Construction 
Land  Subdivision 
Other  Heavy  and  Civil  Engineering 

Constj-uction 

2381  Foundation,  Structure,  and  Building 
Exterior  Contractors 

2382  Building  Equipment  Contractors 
Building  Finishing  Contractors 
Other  Specialty  Trade  Contractors 
Animal  Food  Manufacturing 
Grain  and  Oilseed  Milling 
Sugar  and  Confectionery  Product 

Manufacturing 

3114  Fruit  and  Vegetable  Preserving  and 
Specialty  Food  Manufacturing 

3115  Dain>'  Product  Manufacturing 

3116  Animal  Slaughtering  and  Processing 

3117  Seafood  Product  Preparation  and 
Packaging 

3118  Bakeries  and  Tortilla  Manufacturing 
Other  Food  Manufacturing 
Beverage  Manufacturing 
Tobacco  Manufacturing 
Fiber,  Yarn,  and  Thread  Mills 
Fabric  Mills 
Textile  and  Fabric  Finishing  and 

Fabric  Coating  Mills 
3141     Textile  Furnishings  Mills 

Other  Textile  Product  Mills 
Apparel  Knitting  Mills 
Cut  and  Sew  Apparel  Manufacturing 
Apparel  Acces.sories  and  Other 


2213 
2361 
2362 
2371 
2372 
2379 


2383 
2389 
3111 
3112 
3113 


3119 
3121 
3122 
3131 
3132 
3133 


3149 
3151 
3152 
3159 


3161  Leather  and  Hide  Tanning  and 
Finishing 

3162  Footwear  Manufactiuing 

3169    Other  Leather  and  Allied  Product 
Manufacturing 

3211  Sav«nills  and  Wood  Preservation 

3212  Veneer.  Plywood,  and  Engineered 
Wood  Product  Manufacturing 

3219    Other  Wood  Product  Manufacturing 

3221  Pulp.  Paper,  and  Paperboard  Mills 

3222  Converted  Paper  Product 
Manufacturing 

3231     Printing  and  Related  Support 

Activities 
3241     Petroleum  and  Coal  Products 

Manufactiuing ' 

3251  Basic  Chemical  Manufacturing 

3252  Resin,  Synthetic  Rubber,  and  Artificial 
Synthetic  Fibers  and  Filaments 
Manufacturing 

3253  Pesticide.  Fertilizer,  and  Other 
Agricultural  Chemical  Manufacturing 

3254  Pharmaceutical  and  Medicine 
Manufacturing 

3255  Paint.  Coating,  and  Adhesive 
Manufacturing 

3256  Soap,  Cleaning  Compoi:  nd.  and  Toilet 
Preparation  Manufacturing  lexcept  for 
third-party  operations  that  reclaim  dr>' 
cleaning  fluids  at  sites  thai  do  not  conduct 
dry-cleaning). 

3259    Other  Chemical  Product  and 
Preparation  Manufacturing  (except  for 
third-party  operations  that  reclaim 
degreasing  solvents  at  sites  that  do  not 
conduct  degreasing  operations). 

3261  Plastics  Product  Manufacturing 

3262  Rubber  Product  Manufacturing 

3271  Clay  Product  and  Refractory 
Manufacturing 

3272  Glass  and  Glass  Product. 
Manufacturing 

3273  Cement  and  Concrete  Product 
Manufacturing 

3274  Lime  and  Gypsum  Product 
Manufacturing 

3279    Other  Nonmetallic  Mineral  Product 
Manufactiu-ing^ 

331 1  Iron  and  Steel  Mills  and  Ferro  alloy 
Manufacturing  ^ 

3312  Steel  Product  Manufacturing  from 
Purchased  Steel  - 

3313  Alumina  and  Aluminum  Production 
and  Processing  ^ 

3314  Nonferrous  Metal  (except  Aluminum) 
Production  and  Processing  ■^ 

3315  Foundries 

3321  Forging  and  Stamping 

3322  Cutlerv'  and  Handtool  Manufacturing 

3323  Architectural  and  Structural  Metals 
Manufacturing 

3324  Boiler,  Tank,  and  Shipping  Container 
Manufacturing 

3325  Hardware  Manufacturing 


Apparel  Manufacturing 


'  Although  this  mdustr>-  classification  may 
include  establishments  in  the  petroleum  refining 
industry,  note  that  as  specified  in  subparagraph  (c) 
of  this  Appendix,  the  petroleum  refining  industry 
for  the  purpose  of  the  exclusion  in  §  261.2(g)  is 
defined  at  §261.4(a)(12). 

^  Although  this  industry  classification  may 
include  establishments  in  the  mineral  processing 
industry,  note  that  for  the  purpose  of  the  exclusion 
provided  in  §  262.2(g),  the  mineral  processing 
industn,'  is  defined  in  subparagraph  (b)  of  this 
appendix. 
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.3326     Spring  and  Wire  Product 
Manufacturing 

3327  Machine  Shops;  Turned  Product;  and 
Screw.  Nut.  and  Bolt  Manufacturing 

3328  Coating.  Engraving,  Heat  Treating,  and 
Allied  Activities 

3329  Other  Fabricated  Metal  Product 
Manufacturing 

3331  .Agriculture,  Construction,  and  Mining 
Machinery  Manufacturing 

3332  Industrial  Machinery  Manufacturing 

3333  Commercial  and  Ser.ice  Industry 
Machinery  Manufacturing 

3334  Ventilation.  Heating.  Air- 
Conditioning.  and  Commercial 
Refrigeration  Equipment  Manufacturing 

3335  Metalworking  Machinery 
Manufacturing 

3336  Engine.  Turbine,  and  Power 
Transmission  Equipment  .Manufacturing 

3339    Other  General  Purpose  Machinery 
Manufacturing 

3341  Computer  and  Peripheral  Equipment 
Manufacturing 

3342  Communications  Equipment 
Manufacturing 

3343  .Audio  and  Video  Equipment 
Manufacturing 

3344  Semiconductor  and  Other  Electronic 
Component  Manufacturing 

3345  .Navigational.  Measuring. 
Electromedical,  and  (Control  Instruments 
Manufacturing 

3346  Manufacturing  and  Reproducing 
Magnetic  and  Optical  Media 

3351  Electric  Lighting  Equipment 
Manufacturing 

3352  Household  .Appliance  Manufacturing 

3353  Electrical  Equipment  Manufacturing 
3359     Other  Electrical  Equipment  and 

Component  Manufacturing 

3361  Motor  Vehicle  Manufacturing 

3362  Motor  Vehicle  Bodv  and  Trailer 
Manufacturing 

3363  Motor  Vehicle  Parts  Manufacturing 

3364  .Aerospace  Product  and  Parts 
Manufacturing 

3365  Railroad  Rolling  Stock  Manufacturing 

3366  .Ship  and  Boat  Building 

3369     Other  Transportation  Equipment 
Manufacturing 

3371  Household  and  Institutional  Furniture 
and  Kitchen  Cabinet  Manufacturing 

3372  Office  Furniture  (including  Fixtures) 
Manufacturing 

3379     Other  Furniture  Related  Product 

Manufacturing 
3391     .Medical  Equipment  and  Supplies 

Manufacturing 
3399     Other  Miscellaneous  Manufacturing 

4231  Motor  Vehicle  and  Motor  Vehicle 
Parts  and  Supplies  Merchant  Wholesalers 

4232  Furniture  and  Home  Furnishing 
Merchant  Wholesalers 

4233  Lumber  and  (Jther  Construction 
Materials  Merchant  Wholesalers 

4234  Professional  and  Commercial 
Equipment  and  Supplies  Merchant 
Wholesalers 

4235  Metal  and  Mineral  (except  Petroleum) 
Merchant  Wholesalers 

4236  Electrical  and  Electronic  Goods 
Merchant  Wholesalers 

4237  Hardware,  and  Plumbing  and  Heating 
Equipment  and  Supplies  Merchant 
Wholesalers 


4238  Machinery,  Equipment,  and  Supplies 
Merchant  Wholesalers 

4239  Miscellaneous  Durable  Goods 
Merchant  Wholesalers 

4241  Paper  and  Paper  Product  Merchant 
Wholesalars 

4242  Drugs  and  Druggists'  Sundries 
Merchant  Wholesalers 

4243  Apparel,  Piece  Goods,  and  Notions 
Merchant  Wholesalers 

4244  Grocery  and  Related  Product 
Wholesalars 

4245  Farm  Product  Raw  Material  Merchant 
Wholesalars 

4246  Chemical  and  Allied  Products 
Merchant  Wholesalers 

4247  Petroleum  and  Petroleum  Products 
Merchant  Wholesalers 

4248  Beer,  Wine,  and  Distilled  Alcoholic 
Beverage  Merchant  Wholesalers 

4249  Miscellaneous  Nondurable  Goods 
Merchant  -Wholesalers 

4251    Wholesale  Electronic  Markets  and 
Agents  and  Brokers 

4411  Automobile  Dealers 

4412  Other  Motor  Vehicle  Dealers 

4413  Automotive  Parts,  Accessories,  and 
Tire  Stores 

4421  Furniture  Stores 

4422  Home  Furnishings  Stores 

4431     Electronics  and  Appliance  Stores 

4441  Building  Material  and  Supplies 
Dealers 

4442  Lawn  and  Garden  Equipment  and 
Supplies  Stores 

4451    Grocery  Stores 

Specialty  Food  Stores 
Health  and  Personal  Care  Stores 
Gasoline  Stations 
Clothing  Stores 
Shoe  Stores 

)ewelry.  Luggage,  and  Leather  Goods 
Stores 

4511  Sporting  Goods,  Hobby,  and  Musical 
Instrument  Stores 

4512  Book,  Periodical,  and  Music  Stores 
Department  Stores 
Other  General  Merchandise  Stores 
Florists 
Office  Supplies,  Stationery,  and  Gift 

Stores 
4533     Used  Merchandise  Stores 
4539     Other  Miscellaneous  Store  Retailers 

4541  Electronic  Shopping  and  Mail-Order 
Houses 

4542  Vending  Machine  Operators 
Direct  Selling  Establishments 
Scheduled  Air  Transportation 
Nonscheduled  Air  Transportation 
Rail  Transportation 
Deep  Sea,  Coastal,  and  Great  Lakes 

Water  Transportation 
4832     Inland  Water  Transportation 

General  Freight  Trucking 

Specialized  Freight  Trucking 

Urbffli  Transit  Systems 

Interurban  and  Rural  Bus 
Transportation 

4853  Taxi  and  Limousine  Service 

4854  School  and  Employee  Bus 
Transportation 

4855  Charter  Bus  Industry 

4859    Other  Transit  and  Ground  Passenger 
Transportation 

4861  Pipeline  Transportation  of  Crude  Oil 

4862  Pipeline  Transportation  of  Natural  Gas 


4452 
4461 
4471 
4481 
4482 
4483 


4521 
4529 
4531 
4532 


4543 
4811 
4812 
4821 
4831 


4841 
4842 
4851 
4852 


5121 
5122 
5151 
5152 


4869    Other  Pipeline  Transportation 

4871  Scenic  and  Sightseeing 
Transportation,  Land 

4872  Scenic  and  Sightseeing 
Transportation,  Water 

4879     Scenic  and  Sightseeing 
Transportation.  Other 

4881  Support  Activities  for  Air 
Transportation 

4882  Support  Activities  for  Rail 
Transportation 

4883  Support  Activities  for  Water 
Transportation 

4884  Support  Activities  for  Road 
Transportation 

4885  Freight  Transportation  Arrangement 
4889     Other  Support  Activities  for 

Transportation 
4911     Postal  Service 
4921     Couriers 
4931     Warehousing  and  Storage 

5111  Newspaper.  Periodical,  Book,  and 
Directory  Publishers 

5112  Software  Publishers 
Motion  Picture  and  Video  Industries 
Sound  Recording  Industries 
Radio  and  Television  Broadcasting 
Cable  and  Other  Subscription 

Programming 
5161     Internet  Publishing  and  Broadcasting 

5171  Wired  Telecommunications  Carriers 

5172  Wireless  Telecommunications  Carriers 
(except  Satellite) 

5173  Telecommunications  Resellers 
Satellite  Telecommunications 
Cable  and  Other  Program  Distribution 
Other  Telecommunications 
Internet  Service  Providers  and  Web 

Search  Portals 
5182     Data  Processing,  Hosting,  and  Related 

Services 
5191     Other  Information  Services 

Monetary  Authorities — Central  Bank 
Depository  Credit  Intermediation 
Nondepository  Credit  Intermediation 
Activities  Related  to  Credit 
Intermediation 

5231  Securities  and  Commodity  Contracts 
Intermediation  and  Brokerage 

5232  Securities  and  Commodity  Exchanges 
5239    Other  Financial  Investment  Activities 

5241  Insurance  Carriers 

5242  Agencies,  Brokerages,  and  Other 
Insurance  Related  Activities 

5251     Insurance  and  Employee  Benefit 

Funds 
5259     Other  Investment  Pools  and  Funds 

5311  Lessors  of  Real  Estate 

5312  Offices  of  Real  Estate  Agents  and 
Brokers 

5313  Activities  Related  to  Real  Estate 

5321  Automotive  Equipment  Rental  and 
Leasing 

5322  Consumer  Goods  Rental 

5323  General  Rental  Centers 

5324  Commercial  and  Industrial  Machinery 
and  Equipment  Rental  and  Leasing 

5331     Lessors  of  Nonfinancial  Intangible 
Assets  (except  Copyrighted  Works) 

5411  Legal  Services 

5412  Accounting,  Tax  Preparation, 
Bookkeeping,  and  Payroll  Services 

5413  Architectural,  Engineering,  and 
Related  Services 

5414  Specialized  Design  Services 

5415  Computer  Systems  Design  and  Related 
Services 


5174 
5175 
5179 
5181 


5211 
5221 
5222 
5223 
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5416  Management,  Scientific,  and 

Technical  Consulting  Services 

5417  Scientific  Research  and  Development 
Serx'ices 

5418  Advertising  and  Related  Services 

5419  Other  Professional.  Scientific,  and 
Technical  Services 

5511     Management  of  Companies  and 
Enterprises 

5611  Office  Administrative  Services 

5612  Facilities  Support  Services 
561,3     Employment  Services 
,5614     Business  Support  Services 

5615  Travel  .Arrangement  and  Reservation 
Services 

5616  Investigation  and  Security  Services 

5617  Services  to  Buildings  and  Dwellings 
5619     Other  Support  Services 

Note:  N.MCS  Categorv  562.  Waste 
Management  and  Remediation  Services  is  not 
included  in  appendix  X. 
5629    Remediation  and  Other  Waste 

Management  Services 

6111  Elementarv  and  Secondary  Schools 

6112  lunior  Colleges 

6113  Colleges.  L'niversities,  and 
Professional  Schools 

6114  Business  Schools  and  Computer  and 
Management  Training 

6115  Technical  and  Trade  Schools 

6116  Other  Schools  and  Instruction 

6117  Educational  Support  Services 

6211  Offices  of  Phvsicians 

6212  Offices  of  Dentists 

62 1 .3     Offices  of  Other  Health  Practitioners 

6215  Medical  and  Diagnostic  Laboratories 

6216  Home  Health  Care  Services 
6219     Other  Ambulatory  Health  Care 

Services 


6221    General  Medical  and  Surgical 

Hospitals 
6223     Specialty  (except  Psychiatric  and 

Substance  Abuse)  Hospitals 

6231  Nursing  Care  Facilities 

6232  Residential  Mental  Retardation, 
Mental  Health  and  Substance  Abuse 
Facilities 

6233  Community  Care  Facilities  for  the 
Elderly 

6239     Other  Residential  Care  Facilities 

6241  Individual  and  Family  Services 

6242  Community  Food  and  Housing,  and 
Emergency  and  Other  Relief  Services 

6243  Vocational  Rehabilitation  Services 

6244  Child  Day  Care  Services 

7111  Performing  Arts  Companies 

7112  Spectator  Sports 

7113  Promoters  of  Performing  Arts,  Sports, 
and  Similar  Events 

7114  Agents  and  Managers  for  Artists, 
Athletes,  Entertainers,  and  Other  Public 
Figures 

7115  Independent  Artists,  Writers,  and 
Performers 

7121  Museums,  Historical  Sites,  and 
Similar  Institutions 

7131  Amusement  Parks  and  Arcades 

7132  Gambling  Industries 

7139     Other  Amusement  and  Recreation 
Industries 

7211  Traveler  Accommodation 

7212  RV  (Recreational  Vehicle)  Parks  and 
Recreational  Camps 

7213  Rooming  and  Boarding  Houses 

7221  Full-Service  Restaurants 

7222  Limited-Service  Eating  Places 

7223  Special  Food  Services 

7224  Drinking  Places  (Alcoholic  Beverages) 
8111     Automotive  Repair  and  Maintenance 


8112  Electronic  and  Precision  Equipment 
Repair  and  Maintenance  (except  recycling 
Inkjet  cartridges  when  conducted  off-site  as 
a  service  provided  by  a  third  party 
reclaimer  that  does  not  conduct  repair  of 
office  machines.) 

8113  Commercial  and  Industrial  Machinery 
and  Equipment  (except  Automotive  and 
Electronic)  Repair  and  Maintenance 

8114  Personal  and  Household  Goods  Repair 
and  Maintenance 

8121  Personal  Care  Ser\'ices 

8122  Death  Care  Services 

8123  Dry-cleaning  and  Laundry  Services 
8129    Othsr  Personal  Services 

8131  Religious  Organizations 

8132  Grantmaking  and  Giving  Services 

8133  Social  Advocacy  Organizations 

8134  Civic  and  Social  Organizations 
8139     Business,  Professional,  Labor. 

Political,  and  Similar  Organizations 
8141     Private  Households 
9211     Executive,  Legislative,  and  Other 

General  Government  Support 
9221     Justice,  Public  Order,  and  Safety 

Activities 
9231     Administration  of  Human  Resoim:e 

Programs 
9241     Administration  of  Environmental 

Quality  Programs 
9251     Administration  of  Housing  Programs, 

Urban  Plamning,  and  Community 

Development 
9261     Administration  of  Economic  Programs 
9271     Space  Research  and  Technology 
9281     National  Security  and  International 

Affairs 
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Proclamation  7725  ot  October  24,  2003 


Protection  from  Pornography  Week.  2003 


Bv  the  President  of  the  I  nited  States  of  America 


A  Proclamation 

Pornography  can  have  debilitating  effects  on  communities,  marriages,  fami- 
lies, and  children.  During  Protection  From  Pornography  Week,  we  commit 
to  take  steps  to  confront  the  dangers  of  pornography. 

The  effects  of  pornography  are  particularly  pernicious  with  respect  to  chil- 
dren The  recent  enactment  of  the  PROTECT  Act  of  2003  strengthens  chihi 
pornography  laws,  establishes  the  Federal  Government's  role  in  the  AMBER 
Alert  S}stem,  increases  punishment  for  Federal  crimes  against  children, 
and  authorizes  judges  to  require  extended  supervision  of  sex  offenders  who 
are  released  from  prison. 

We  have  committed  significant  resources  to  the  Department  of  Justice  to 
intensify^  investigative  and  prosecutorial  efforts  to  combat  obscenitv.  child 
pornography,  and  child  sexual  exploitation  on  the  Internet.  We  are  vigorously 
prosecuting  and  severely  punishing  those  who  would  harm  our  children. 
Last  July,  the  Department  of  Fionieland  Security  launched  Operation  Predator, 
an  initiative  to  help  identity  child  predators,  rescue  children  depicted  in 
child  pornography,  and  prosecute  those  responsible  for  making  and  distrib- 
uting child  pornographv. 

Last  year,  I  signed  legislation  creating  the  Dot  Kids  domain,  a  child-fnendiv 
zone  on  the  Internet.  The  sites  on  this  domain  are  monitored  for  content 
and  safety,  offering  parents  assurances  that  their  children  are  learning  in 
a  healthy  environment.  Working  together  with  law  enforcement  officials, 
parents,  and  other  caregivers,  we  are  making  progress  in  protecting  our 
children  from  pornography. 

NOW  THERi-l-ORi;  !  (iEORGE  W  Br>H.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  26  through 
November  1,  2003,  as  Protection  From  Pornography  Week.  I  call  upon  public 
officials,  law  enforcement  officers,  parents,  and  all  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentv-fourth 
day   of  Ortnber,  m  the  year  of  our  Lord   two  thousand  three,  and   oi   th^ 
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Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
eighth. 


[FR  Doc    03-27338 

Filed  10-27-03     U  24  \m\ 

Billing  rode    3  19S-01-P 


U^ 
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Proclamation  772G  oi  October  24,  2003 
United  Nations  Day.  2003 

By  the  President  ot  the  I  nited  States  ol  America 

A  Proclamation 

The  United  Nations  is  a  vital  international  arena  for  countries  to  cooperate 
in  pursuit  of  political,  economic,  and  social  freedoms.  Founded  bv  51  Mem- 
ber countries  after  World  War  II.  the  organization  has  grown  through  the 
years  to  include  191  Member  States.  On  United  Nations  Day.  we  celebrate 
the  organization's  founding  principles  of  freedom,  democracy,  and  human 
rights,  and  we  recognize  the  contributions  of  the  United  Nations  to  improving 
lives  around  the  world. 

As  an  original  signatory  of  the  United  Nations  Charter,  the  United  States 
continues  to  advance  the  United  Nations'  founding  principles.  We  are  work- 
ing with  the  United  Nations  to  reduce  conflicts  around  the  world,  fight 
terrorism,  abolish  trafficking  in  persons,  and  support  those  in  need,  including 
the  people  of  Afghanistan  and  Iraq  as  they  continue  to  build  free  and 
stable  countries.  As  we  commemorate  the  58th  anniversary  of  the  Unitpd 
Nations,  we  honor  the  victims  of  the  recent  bombing  of  the  United  N-t.oHi 
headquarters  in  Baghdad  who  worked  to  advance  peace  and  freedom. 

NOW  TUFREFORE.  I.  GEORGE  W  BUSH,  President  of  the  United  States 
ol  AmeriLd,  b\  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  24,  2003,  as 
United  Nations  Day.  I  urge  the  Governors  of  the  50  States,  the  Governor 
of  the  Commonwealth  of  Puerto  Rico,  and  the  officials  of  other  areas  under 
the  flag  of  the  United  States  to  honor  the  observance  of  United  Nations 
Day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
eighth. 


IFR  Doc.  03-27339 

Filed  10-27-03;  11:24  am] 

Billing  code  3195-01-P 


(^ 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 

aids 
Laws 

Presidential  Documents 

Executive  orders  and  prorlamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  fvoice) 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 

7TY  for  the  deaf-and-hard-of-hearing 


202-741-6000 
741-6000 

741-6000 
741-6000 

741-6020 
741-6064 
741-6043 
741-6086 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register.  CFR  and  other  publications 
is  located  at:  http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  .Access  are  located  at: 
http://www.archives.gov/federal     register' 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  doc  ument. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives.  FEDREGTOC-L.  Join  or  leave  the  list 

(or  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://listserv.gsa.gov/archives/publaws-l.htinl 
and  select  foin  or  leave  the  list  (or  change  settings),  then  follow 
the  instructions 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  question';  and  comments  about  the 
Federal  Register  system  to   info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 


FEDERAL  REGISTER  PAGES  AND  DATE,  OCTOBER 

56521-56764 1 

56765-57318 2 

57319-57606 3 

57607-57782 6 

57783-58008 7 

58009-58260 8 

58261-58574 9 

58575-59078 10 

59079-.S9304 14 

59305-59512 15 

5951S-59704 16 

59705-59854 17 

59855-60024 20 

60025-60280 21 

60281-60616 22 

60617-60840 23 

60841-61096 24 

61097-61322 27 

61323-61606 28 


Federal  Register 

Vol.  68,  No.   208 
Tuesday,  October  28,  2003 


CFR  PARTS  AFFECTED  DURING  OCTOBER 


At  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  by 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 
■'2978  I  See  Notice  of 

October  16.  2003) 60023 

Proclamations: 

771C  56521 

7711 58251 

7712 58253 

7713 58255 

7714 58257 

7715 58259 

7716 58573 

7717 59079 

7718 59305 

7719 59513 

7720 59515 

7721 59517 

7722 59853 

7723 60613 

7724 60615 

7725 6-'603 

7726 61605 

Admin'stratlve  Orders: 

Notices 

Notice  of  October  16, 

2003 60023 

Presidential 

Deterrriinations: 
No   2003-39  of 

September  16 

2003 60279 

No   2003-40  of 

September  24, 

2003  57319 

No   2003-11  of 

September  30, 

2003 58261 

No   2004-02  of 

October  6.  2003 59855 

No   2004-03  of 

October  6,  2003      59857 

No   2004-04  of 

October  14.  2003 60841 

5  CFR 

575 56665 

870 59081 

890 565Z3 

892 56523.  56525 

1201 59859 

1203 59859 

1208 59859 

1209 59859 

2601 60594 


6  CFR 

25 


.59684 


7  CFR 

272 59519 

275 59519 

301 56529.  59082.  59091. 


ice  of  the  Federal  Register 
Sections  Affected  (LSA).  which 
documents  published  since 

59307,  61323 

319 60617 

759 61324 

777 61324 

783 61324 

800 61326 

801 50617 

905 59446 

930 -. 57321 

931 50025 

945 59524 

956 57324 

993 57783.  60618.  60620 

999 60620 

1206 58552 

1220 57326 

1411 61324 

1439 61324 

1447 61324 

1464 61324 

1469 61324 

1476 61324 

1477 61324 

1478 61324 

1479 61324 

1902 61329 

1930 6' 329 

1942 61329 

1944 61329 

1948 6 1329 

1951 61329 

1955 61329 

1956 61329 

1962 61329 

1965 61329 

1980 61329 

2045 61329 

Proposed  Rules 

58 57382 

59 61141 

301 59548 

923 5863§ 

946 58638 

966 61146 

1000 .- 59554 

1001 59554 

1005 59554 

1006 59554 

^007 59554 

1030 59554 

1032 59554 

1033 59554 

1124 59554 

1126 59554 

1131 59554 

1135 „ 59554 

1206  58556 

8  CFR 

316 61333 

Proposed  Rules: 

103 61148 

214 61146 


11 


Federal  Register  /  Vol.  68,  No.  208 /Tuesday,  October  28,  2003 /Reader  Aids 


299 61148 

9CFR 

1       58575 

2       58575 

3   58575 

94     59527 

113  57607 

Proposed  Rules: 

113 57638 

10CFR 

Ch.  1 58792 

30 57327 

40 57327 

70 57327 

72  57785 

Proposed  Rules: 

9 61374 

40 59346  60885 

52 57383 

71 60886 

72 57839 

11  CFR 

Proposed  Rules; 

114  60887- 

12  CFR 

3  56530 

204 57788 

208 56530 

225 56530 

325 56530 

506 59997 

559  57790.  59997 

562 57790,  59997 

563 57790.  59997 

567 56530 

702 56537 

704 56537 

712 ....56537 

723 56537 

742  56537 

910 59308 

913  59308 

Proposed  Rules: 

3 56568 

208 „ 56568 

225 56568 

325 56568 

567 56568 

614 ; 60627 

615 60627 

701 56586 

708a 56589 

741 56586 

13  CFR 

102 59091 

120 56553.  57960 

121 59309.  61097 

125 60006.  61097 

Proposed  Rules: 

125 60015 

14  CFR 

11 61304 

23 58009.  59098,  59099 

25 59095.59705.59865. 

60281 

39 57337.  57339.  57343, 

57346  57609,57611.58263. 
58265.  ^8268,  58271,  58273, 
58578,  58581,  59101,  59104. 


59106,  59109.  59531  59532, 

59707.  59709.  5971 1  60028. 

60283.  60284.  60624  60843, 

60845,  61334,  61336 

71  57347,  58011  58582 

59112,  59113,  59148  59713, 
61097,  61098.  61338 

91 60832,  61304 

97 57347,  57349  60030, 

60286 

119 60031 

121 60031,  60832 

135 60031,  60832 

1204  60847 

Proposed  Rules: 

25 58042 

39 56591.  56594,  56596, 

56598.  56792.  56794  56796, 
56799,  56801.  57392  57394, 
57639,  58044  58046  58050. 
58283,  58285.  58287  58289. 
58291,  59136,  59138.  59139, 
59347,  59349,  59555,  59892, 
60047.  60151,  60300.  60627. 
60887,  61158 

61 60572 

71 : .60049 

73 58052 

91 60572 

119 60572 

121 60572,61161 

135 60572 

136 +.60572 


15  CFR 


30 

303 

738 

740 

772 

902 

Proposed  Rules: 

30 

Ch.  VII 

740 

774 

801 


16  CFR 

1000 

Proposed  Rules 

Ch  li 


17  CFR 

4 i..59113 


30... 
230. 

239 

2^0. 

274. 


275 5669^,  61 555 

.56692 


279 

Proposed  Rules: 

239 

240 

249 

274 58226,  60784 

275 .,...58226 


.59877 
.56555 
.60288 

.60288 
.60288 
.61339 


.60301 

.60050 
.60891 
.60891 
.59750 


.57799 
.60629 


.58583 
.57760 

.57760 
.57760 
.57760 


.58226 

.60784 
.60784 


19  CFR 

12 1... .58371 

Proposed  Rules: 


191 

20  CFR 

604 


.56804 


.58540 


220 60290 

402 60294 

Proposed  Rules: 

404  61162 

416 61162 

21  CFR 

1  58894,  58974.  61340 

20 58894,  61340 

111 59714 

172 57799,  57957 

310 59714 

347 58273 

510 59880 

520 57351,  59880 

522 56765,  59880.  60296 

529 57613,  59880 

556 60296 

870 61342 

1300 57799 

1301 58587 

1309 57799 

1310 57799. 

Proposed  Rules: 

1 56600 

310 60302 

334 60302 

356 57642 

606 61172 

22  CFR 

120 57352,  61098 

123 61098 

124 61098 

125 61098 

23CrR 

630 60031 

24  CFR 

5 ~ 59848 

598 57604 

599 57604 

982 57804 

Proposed  Rules: 

203 58006 

25  CFR 

Proposed  Rules: 

514  58053 

26  CFR 

1  56556,  59114,  60625 

301 60296 

Proposed  Rules: 

1 60304,  60895 

301 59557,  60305 

27  CFR 

73 58600 

Proposed  Rules: 

9 57840,  57845 

29  CFR 

403 58374 

408 58374 

4000 61344 

4003 61344 

4007 61344 

4010 61344 

4011 61344 

4022 59315,  61344 

4041 61 344 

4041a 61344 

4043 61344 


4044 59315 

4050 61344 

4062 '. 61344 

4203 61344 

4204 61344 

4207 61344 

4208 61344 

4211 61344 

4219 61344 

4220 61344 

4221 61344  ' 

4231 61344 

4245 61344 

4281 61344 

4901 61344 

4902 61344 

4903 61344 

4907 61344 

Proposed  Rules: 

1926 59751 

30  CFR 

935 : 57352 

938 -. 56765,  57805 

Proposed  Rules; 

914 59352 

917 57398 

920 61172 

926 61175 

31  CFR 

501 61359 

575 60625.  61359.  61362 

597 61359 

598 61359 

Proposed  Rules; 

50 59715.  59720 

33  CFR 

2 60448 

26 60559 

100 58011,  58013.  58603 

101 60448 

102 60448 

103 60472 

104 60483 

105 60515 

106 60545 

110 58015 

117 57356,  57614,  58018. 

59114.  59316.  59535,  60033. 
60848,  61363 

147 59116 

160 60483 

161 60559 

162 60034 

164 60559 

165 57358.  57366.  57368. 

57370,  57616,  58015.  58604. 

58606,  59118,  59538,  59727, 
60035.  60483.  60559.  61365 

334 57624 

Proposed  Rules: 

100 58640,  60895 

117 58642.  59143 

165 59752 

222 60598 

334 57642 

36  CFR 

Proposed  Rules: 

7 60305 

800 60632 

1208 60313 

37  CFR 

1 59881 


Federal  Register 'Vol.  68,  No    208    Tuesdav.  October  28,  2003/Reader  Aids 


111 


2 56556,  60850 

7 60850 

260 57814 

Proposed  Rules: 

201 58054 

38CFR 

3 59540,  60851 

17 60853 

21 59729 

Proposed  Rules: 

17 56876   59557 

36 58293 

39  CFR 

111  56557,  58273  59731 

224 56557 

230  57372 

261 56557 

262 56557 

263 56557 

264 56557 

265  56557 

266 56557 

267 56557 

268 ....56557 

Proposed  Rules: 

111 60052 

40  CFR 

51 61248-  61367 

52 58019,  58276,  58608. 

59121,  59123,  59318,  59321 
59327,  59741,  60036,  61103 
61105,  61106,  61111,  61248 

60 59328 

62 57518,  58613 

63 58172,  58615 

80 56776,  5781  5 

81 57820,  59997,  60035, 

61106,  61111 

180 60854 

239 57824 

257 60856 

258 57824,  59333 

271 59542 

Proposed  Rules: 

Ch,  1 60054 

30 57850,  59563 

31 57850,  59563 

33 57850,  59563 

35 57850,  59563 

40 57850,  59563 

51 60054 

52 58055,  58295,  58644, 

59145.  59146.  59355,  59356, 
59754,  60054,  61178,  61379 

60 58838 

62 58646 

70 58055 

71 58055 


80 56805,  57851 

81 60060,  61178 

82 56809,  61382 

131 58758,  59894 

141 58057 

142 58057 

143  58057 

228  58295 

239  57855 

258  57855 

260  61558 

261 56603,6^556 

262 6006C 

271 59563,  60060 

300 57855 

41  CFR 

lOl-€ 56560 

101-8 57730 

42  CFR 

409  58756 

411 58756 

412 57732 

413 57732,  58756 

440 58756 

483   58756 

488   58756 

489   58756 

43  CFR 

3710 61046 

3730 61046 

3810 61046 

3820 61046 

3830 61046 

3831 61046 

3832 .■ 61046 

3833 61046 

3834 61046 

3835 61046 

3836 61046 

3837 61046 

3838 _ 61046 

3839 61046 

3840 61046 

3850 61046 

44  CFR 

59 59126 

61 59126 

64 60042,  61116 

65 57625,  60857,  60856 

67 57825,  57828  60859 

6086C 

201 61366 

204  61368 

206  61368 

Proposed  Rules: 

61 59146 

62 59146 

67 57856 


46  CFR 

2 60483 

31 60483 

71 60483 

91 60483 

115 60483 

126 60483 

176 60483 

Proposed  Rules: 

4 60073 


47  CFR 

G 

1 

5 

24 


59747 

.58629,  59127 

59335 

57828 


25 58629,  59127,  59128 

52 56781 

64 56764,  59130 

73 57829,  59748,  60043, 

60044,  60045.  60299,  61122 

74 59131 

76 59336 

78         59131 

Proposed  Ruies: 

Ch.  1 ^. 59756 

51 59757 

73 56810.  56811,  57861. 

60074,  60316 

48  CFR 

Ch.  1 56658  56689  60006 

1 56669 

2 56669  566:"6  56681 

6000C 
4  56669  566~6  566'"9, 

61246 

5 56676 

6 566~6 

~ 566^5  60OO0 

8 56688  6000C 

9 566~6 

10 56676,  56681  6000C 

12 56676,5668^  56662 

13 56669  5666^ 

14 566^6 

16 60000 

19 56676.  56681,  6000C 

22 566^6 

24 56688 

25 56676.  56681,  56584 

56685 

31 56686 

32 56669  56682 

34 566^6 

35 566^6 

36 ...56676 

42 6000C> 

52     56669,  56682,  56684 

56685 
202     56560  5863V  50861 


204 58631,  60861 

211 58631.  60861 

212 58631,  60861 

213 56560 

226 56561 

237 56563 

243 58631.  60861 

252 56560  56561,  58631 

60861 

'817        „... 57629 

Proposed  Rules: 

16 56613 

39 56613,  59447 

44 61302 

52 61302 

511 59510 

552 59510 


49  CFR 

71 

171 

172 

173 


61371 

57629 

57629 

57629 

175 57629 

176 57629 

177 57629 

178 57629 

179 57629 

390 61246 

398 61246 

544.. 59132 

575 59249 

1503 „ 58281 


50  CFR 

17 56564.  57829, 


.58022 


21 

22 

32 

300 

622..; 

635 56:'83 

648 58037 

660 57379,  60865 

679  56788  57381, 
57636,  57837  58037 
59345,  59546  59748 


59337, 

61-23 
61123 
.61125 
.57308 
.60862 


59546 
58281 
61375 

57634. 

58038 
59889 

.56^89 


Proposed  Rules 

17 57643  57646, 

20 60897 

216 

300 

402 

622  57400  59151 
648  568- V  59906 
660     59358  59771. 

6""9 59564, 

697 


6C316 
60898 
60899 
,58296 
.58296 
61178 
60324 
60075 
60327 
,59906 


IV 


Federal  Register /  Vol.  68.  No.  208 /Tuesday.  October  28.  2003 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  28, 
2003 

AGRICULTURE 
DEPARTMEhfT 
Commodity  Credit 
Corporation 

Special  programs: 
Obsolete  regulations: 
removed:  published  10-28- 
03 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations 
Infemal  loan  payment  and 
collections;  published  10- 
28-03 
Special  programs: 
Obsolete  regulations: 
removed;  published  10-28- 
03 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations 
Internal  loan  payment  and 

collections;  published  10- 

28-03 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations 
Internal  loan  payment  and 

collections;  published  10- 

28-03 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations 
Intemal  loan  payment  and 
collections:  published  10- 
28-03 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Reporting  and  recordkeeping 
requirements;  technical 
amendments;  published  10- 
28-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quantity  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule: 
Western  States  and 


Indian  tritjes;  mobile 
source  provisions; 
withdrawal;  published 
10-28-03 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency      I 
Management  Agency  I 
Disaster  assistance:       ' 
Hazard  mitigation  plarning 
and  Hazard  Mitigation 
Grant  Program,  published 
10-28-03 

HOMELAND  SECURITY 
DEPARTMENT  j 

Immigration 
Recognized  Amencan 
Institutions  of  Research 
List;  additions  and 
removals;  published  10- 
28-03 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations: 
Sanctions  regulations 
removed  and  interpretive 
guidance  for  secondary- 
market  transactions  m 
Iraqi  debt,  published  10- 
28-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE  I 

DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  products:  inspection  and 

grading: 

Fees  and  charges  increase; 
comments  due  by  1 1  -3- 
03:  published  10-3-03  [FR 
03-25112]  , 

Oranges,  grapefruit.     | 

tangennes.  and  tangelos 

grown  in — 

Flonda:  comments  due  by 
11-3-03;  published  9-3-03 
(FR  03-22414] 

AGRICULTURE  I 

DEPARTMENT  f 

Animal  and  Plant  Health 
Inspection  Service 

Animal  and  plant  health 
emergency  programs:  cost- 
shanng;  comments  due  by 
11-7-03;  published  3-28-03 
[FR  03-21991] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management:  ■ 

Alaska;  fisheries  of 
_     Exclusive  Economic 
Zone — 

Community  quota 
development;  other 


species;  comments  due 
by  11-6-03;  published 
10-22-03  [FR  03-26675] 

Individual  Fishing  Quota 
Program;  comments 
due  by  11-3-03; 
published  9-2-03  [FR 
03-22343] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  a.nd  restricted 

areas 

Sheboygan  County.  Wl; 
Lake  Michigan  shoreline 
between  Manltowac  and 
Port  Washington; 
comments  due  by  11-5- 
03:  published  10-6-03  [FR 
03-25204] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  rate  and  corporate 
regulation  filings: 

Virginia  Electric  &  Power 
Co   et  al :  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY     " 

Air  pollution  control: 
State  operating  permit 
programs — 

California:  comments  due 
by  11-7-03;  published 
10-8-03  [FR  03-25545] 
Air  programs: 
Fuel  and  fuel  additives — • 
Gasoline  and  diesel  fuel 
test  method  update; 
comments  due  by  11-3- 
03;  published  10-2-03 
[FR  03-24908] 
Fuels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update: 
comments  due  by  11-3- 
03:  published  10-2-03 
[FR  03-24907] 

Fuels  and  fuel  additives — 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs;  alternative 
analytical  test  methods 
use;  comments  due  by 
11-6-03   published  10-7- 
03  [FR  03-25133] 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs;  alternative 
analytical  test  methods 
use;  comments  due  by 
11-6-03:  published  10-7- 
03  [FR  03-25134] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal —  .  = 


8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  1 1  -5- 
03;  published  10-21-03 
[FR  03-26537] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Iowa;  comments  due  by  11- 
7-03;  published  10-8-03 
[FR  03-25396] 
Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acetamiprid;  comments  due 
by  11-3-03:  published  9-3- 
03  [FR  03-22313] 
Lambda  cyhalothnn; 
comments  due  by  11-3- 
03;  published  9-3-03  [FR 
03-22315] 
Propylene  carbonate; 
comments  due  by  11-4- 
03;  published  9-5-03  [FR 
03-22546] 
Solid  wastes: 
Hazardous  waste: 
identification  and  listing — 
Exclusions;  comments  due 
by  11-7-03;  published 
9-23-03  [FR  03-24120] 
Municipal  solid  waste  landfill 
permit  program — 
Virginia;  comments  due 
oy  11-6-03;  published 
10-7-03  [FR  03-25398] 
Virginia;  comments  due 
by  11-6-03:  published 
10-7-03  [FR  03-25399] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Wireless  telecommunications 
services— 

1710-1850  MHz  band; 
third  generation -Wireless 
systems:  comments  due 
by  11-3-03:  published 
9-2-03  [FR  03-22200] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

New  Basel  Capital  Accord, 
implementation: 
Risk-based  capital 
guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 
FEDERAL  RESERVE 
SYSTEM 

New  Basel  Capital  Accord; 
implementation: 


Federal  Register 'Vol.  BS.  \n.  208 'Tuesday,  Ortnlier  28.  2003 /Reader  Aids 


Risk-based  capital 

guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  and  medicaid 
Inpatient  rehabilitation  facility 
classification  critena. 
comments  due  by  11-3- 
03;  published  9-9-03  [FR 
03-22658] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products; 
Batch  certification 
requirements,  etc., 
obsolete  and  redundant 
regulations  removed; 
comments  due  by  1 1  -6- 
03;  published  8-8-03  [FR 
03-20244] 
Selenium  yeast;  comments 
due  by  11-3-03;  published 
9-3-03  [FR  03-22358] 
Human  drugs; 
Laxative  products  (OTC): 
tentative  final  monograph 
amendment;  comments 
due  by  11-3-03;  published 
8-5-03  [FR  03-19808] 
Reports  and  guidance 
documents;  availability,  etc.. 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plans 
submission; 

Kentucky;  comments  due  by 
11-3-03;  published  10-3- 
03  [FR  03-25055] 


NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
indepenOent  storage; 
licensing  requirements; 

Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-6-03;  published  10- 
7-03  [FR  03-25366] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives; 
Airbus;  comments  due  by 
11-3-03;  published  10-2- 
03  [FR  03-24977; 

Boeing,  comments  due  by 
11-3-03;  published  9-18- 
03  [FR  03-23820] 

Consolidated.  Consolidated 
Vultee.  and  Convair. 
comments  due  by  11-3- 
03;  published  9-3-03  [FR 
03-22382] 

Empresa  Brasile^a  de 
Aeronautica.  S.A 
(EMBRAERi.  comments 
due  by  11-3-03:  published 
10-2-03  [FR  03-24978) 

Generai  Eiectnc  Arcraft 
Engines;  comments  due 
by  11-7-03;  published  9-8- 
03  [FR  03-22713] 

McDonnell  Douglas; 
comments  due  by  1 1-3- 
03;  published  9-18-03  [FR 
03-23821] 

Pratt  &  Whitney   comments 
due  by  11-4-03.  published 
9-5-03  [FR  03-22621] 

Stemme  GmbH  &  Co  ; 
comments  due  by  1 1-3- 
03;  published  10-9-03  [FR 
03-25330] 
AinA/orthiness  standards 

Special  conoitions — 

Aero  Vodochody  Ae-270 

Propjet  airplane; 

comments  due  by  1 1-7- 

03;  published  10-8-03 

[FR  03-25425] 
Airbus  Moael  A320 

airplanes;  comments 


due  by  11-7-03: 

published  10-8-03  [FR 
03-25423] 

Class  E  airspace,  comments 
due  by  11-6-03.  publishea 
9-22-03  [FR  03-24141; 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

New  Basel  Capital  Accca. 

implementation 

Risk-based  capital 
guidelines;  comments  due 
by  11-3-03    published  8-4- 
03  [FR  03-18977; 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Partnership  transactions 
involving  long-term 
contracts,  accounting 
method;  comments  due 
by  11-4-03;  published  8-6- 
03  [FR  03-18484] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

New  Basel  Capital  Accord; 

implementation 

RisK-baseo  capital 
giMoines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultu'ai  a^ea 
designations 

Eola  Hills,  OR;  comments 
due  by  11-7-03;  published 
9-8-03  [FR  03-22762] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits. 
Medical  care  c^  se-vices, 
reasonatMe  charges:  2003 
methodology  changes 
comments  due  by  11-3- 
03;  published  10-2-03  [FR 
03-24102' 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 

public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov 'fedreg 
plawcurr.html 

The  text  of  laws  is  not 
^r.jbi'S'^ed  in  the  Federal 
Register  but  may  De  cde'-ea 
in  "slip  law"  (individual 
pamphlet*  form  from  the 
Supenntendent  of  Documents. 
US   Govemment  Pnnting 
Office.  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http: 
www.access.gpo  govnara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2152/P,L.  108-99 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  5  years  the 
special  immigrant  religious 
worker  program.  (Oct.  15, 
2003;  117  Stat.  1176) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enactea  public  laws.  To 
subscribe   go  to  http:// 
listserv  gsa.gov/archives/ 
publaws-l.html 
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to'  E-mai'  notification  of  new 
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available  through  this  service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NE-47-AD;  Amendment 
39-13352:  AD  2003-22-05] 

RIN2120-AA64 

Airworthiness  Directives:  Hartzell 
Propeller  Inc.  Model  HC-A6A-3  Series 
Propellers. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 

airworthiness  directive  (AD)  for  Hartzell 
Propeller  Inc.  model  HC-A6A-3  series 
propellers  with  A10460  series 
composite  blades.  This  AD  requires 
initial  and  repetitive  visual  inspections 
of  A 10460  series  composite  blades  for 
cracks.  This  AD  is  prompted  bv  reports 
of  cracks  in  propeller  blades,  including 
an  in-flight  separation  of  d  blade  that 
caused  damage  to  the  airplane.  We  ai'e 
issuing  this  AD  to  prevent  separation  of 
the  propeller  blade  due  to  possible 
fatigue  failure,  which  could  result  in 
damage  to  the  airplane  and  possible  loss 
of  control  of  the  airplane. 

DATES:  This  AD  becomes  effective 
November  13,  2003. 

We  must  receive  any  comments  on 
this  AD  by  December  29,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  Bv  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
47-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment^faa.^ov 


You  can  get  the  service  information 
referenced  in  this  AD  from  Hartzell 
Propeller  Inc.  Technical  Publications 
Department,  One  Propeller  Place,  Piqua, 
OH  45356:  telephone  (937)  778-4200: 
fax  (937)  778-4391. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA.  You  may  examine  the 
service  information,  by  appointment,  at 
the  FAA,  New  England  Region.  Office  of 
the  Regional  Counsel.  12  .New  England 
Executive  Park.  Burlington,  MA:  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tomaso  DiPaolo.  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA.  Small  .-Mrplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018:  telephone:  (847)  294-7031:  fax: 
(847) 294-7834, 

SUPPLEMENTARY  INFORMATION:  On  July 

31,  2003.  d  mi.idel  .\  10460  series 
composite  propeller  blade  separated 
from  a  model  HC-A6A-3  series 
propeller  while  in  flight  and  damaged 
the  airplane.  The  model  HC-A6A-3 
series  propeller  was  installed  on  the 
right-hand  engine  on  a  Short  Brothers 
Ltd.  SD.3-60  Variant  200  airplane, 
commonly  referred  to  as  a  Series  300 
airplane.  The  manufacturer  of  the 
propeller  issued  an  alert  service  bulletin 
lASB)  on  September  10,  2003  to  require 
initial  and  repetitive  visual  inspections 
of  the  composite  blades  for  cracks.  On 
September  12,  the  manufacturer 
reported  that  another  cracked  blade  was 
found  on  an  airplane  when  the 
propellers  were  inspected  using  the 
ASB.  Because  the  manufacturer  and  the 
F.'\.'\  are  continuing  their  investigations 
into  the  causes  of  the  cracks,  there  is  no 
terminating  action  for  the  repetitive 
inspections. 

Relevant  Service  Information 

We  ha\  e  reviewed  and  approved  the 
technical  contents  of  Hartzell  Propeller 
Inc.  ASB  No,  HC-ASB-61-265,  dated 
September  10,  2003,  that  describes 
procedures  for  visually  inspecting  the 
composite  propeller  blade  on-wing  and 
at  overhaul. 


FA.\'s  Determination  and  Requirements 

of  this  .\D 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Hartzell  Propeller,  Inc. 
propellers  of  the  same  type  design.  We 
are  issuing  this  AD  to  prevent 
separation  of  the  propeller  blade  due  to 
possible  fatigue  failure,  which  could 
result  in  damage  to  the  airplane  and 
possible  loss  of  control  of  the  airplane. 
This  AD  requires: 

•  An  initial  visual  inspection  of  the 
propeller  blades  for  cracks  within  100 
flight  hours  after  the  effective  date  of 
this  AD,  but  no  later  than  30  days  after 
the  effective  date  of  this  AD:  and 

•  Repetitive  visual  inspections  of  the 
propeller  blades  for  cracks  at  intervals 
of  300  flight  hours  and  at  every 
overhaul,  and 

•  Replacing  any  cracked  blade  before 
further  flight. 

FAA's  Determination  of  the  Effective 
Date 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  found  that  notice  and 
opportunity  for  public  comment  before 
issuing  this  AD  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days 

Changes  to  14  CFR  Part  39— Kflfect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products,  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Interim  Action 

These  actions  are  interim  actions  and 
we  ma>  take  further  rulemaking  actions 

in  the  future 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment: 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
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comments  to  an  address  listed  under 
ADDRESSES.  Include  'AD  Docket  No. 
2003-NE-47-AD"  in  the  .subject  line  of 
vour  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it:  we  will  date- 
stamp  vour  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulaton,'.  economic, 
envinmmental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verballv.  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
ctmsider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  stvle  we 
currently  use  m  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  stvle  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communic:ations  with 
vou.  You  ran  get  more  information 
about  plain  language  at  http:// 
^^^^■\^\t(lU■i^av 'language  and  http:// 
www  .phunUin2.un3,e  .^ov . 

Examining  the  AD  Docket 

You  md\'  examine  the  AD  Docket 
(including  any  c:omment.s  and  service 
information),  by  appointment,  between 
a  a.m.  and  4:30  p.m.,  Monday  through 
Fridav  except  Federal  holidays.  See 
ADDRESSES  for  the  location, 

Regulator\  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulator*' 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
144  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
(m  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary-  by  sending  a  request  t(i  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-47- 
AD  '  in  your  request. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  autliority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  ILS.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directi\'e: 

2003-22-05     Hartzell  Propeller  Inc.: 

Amendment  39-13352.  Docket  No. 
Z003-NE-47-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  13,  2003. 

Affected  AOs 

(b)  None.  ^ 

Applicability 

(c)  This  AD  applies  to  Hartzell  Propeller 
Inc.  model  HC-A6A-3  series  propellers  with 
A10460  series  composite  blades  installed. 
These  propellers  are  installed  on,  but  not 
limited  to.  Short  Brothers  Ltd.  SD3-60  Series 
airplanes,   i 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  reports  of 
cracks  in  pfopeller  blades,  including  an  in- 
flight separation  of  a  blade  that  caused 
damage  to  the  airplane.  We  are  issuing  this 
AD  to  prevent  sepaiation  of  the  propeller 
blade  due  to  possible  fatigue  failure,  which 
could  result  in  damage  to  the  airplane  and 
possible  loss  of  control  of  the  airplane. 

Complianoe 

(e)  You  Ve  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Initial  On-wing  Visual  Inspection 

(f)  Perform  an  initial  on-wing  visual 
inspection  of  the  A10460  series  composite 
propeller  blades  for  cracks  within  100  flight 
hours  (FH)  after  the  effective  date  of  this  AD, 
but  do  not  exceed  30  days  after  the  effective 
date  of  thi$  AD.  You  can  find  information  on 
inspecting  for  cracks  in  Hartzell  Propeller 
Inc.  Alert  Service  Bulletin  (ASB)  No.  HC- 
ASB-61-265. 

(g)  If  you  find  a  crack,  replace  the  blade 
before  further  flight. 

Repetitive  Inspections 

(h)  Thereafter,  perform  a  visual  inspection 
of  the  A10460  series  composite  propeller 
blades  for  cracks  within  intervals  of  300  FH 


since-last-inspection.  You  can  find 
information  on  inspecting  for  rracks  in 
Hartzell  Propellers  Inc.  ASB  No.  HC-ASB- 
61-265. 

(i)  If  you  find  a  crack,  replace  the  blade 
before  further  flight. 

(j)  .\t  each  propeller  overhaul,  inspect  the 
A10460  series  composite  propeller  blades  for 
cracks.  You  can  find  information  on 
inspecting  for  cracks  in  Hartzell  Propellers 
Inc.  ASB  No.  HC-ASB-61-265 

(k)  If  vou  find  a  crack,  replace  the  blade. 

Alternative  Methods  of  Compliance 

(1)  The  Manager.  Chicago  Aircraft 

Certification  Office,  has  the  authority  to 
approve  alternative  methods  of  compliance 
for  this  AD  if  requestrd  using  the  procedures 
found  in  14  CFR  39.19. 

Material  Incorporated  by  Reference 

(m)  None. 

Related  Information 

(n)  Hartzell  Propellers  Inc.  Alert  Service 
Bulletin  No.  HC-.\SB-6 1-265  contains 
information  on  inspecting  the  propeller 
blades  for  cracks. 

Issued  in  Burlington.  Massachusetts,  on 
October  22.  2003. 

Peter  A.  White, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-27102  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-12-AD;  Amendment 
39-13354:  AD  2003-22-06] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  B1,  B2,  83,  BA, 
C,  D,  D1,  and  AS355E,  F,  F1,  F2.  and 
N  Helicopters 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  the  specified  Eurocopter  France 
(ECF)  model  helicopters  that  currently 
requires  measuring  the  tail  rotor  pitch 
control  rod  (control  rod)  outboard 
spherical  bearing  (bearing)  for  radial 
and  axial  plav.  This  amendment  revises 
the  requirement  to  measure  control  rod 
play.  This  amendment  also  adds  the 
Eurocopter  France  Model  AS350B3 
helicopter  and  an  additional  control  rod 
to  the  applicability,  a  daily  check  of  the 
control  rod  bearing,  a  larger  axial  play 
limit,  a  more  frequent  AD  compliance 
interval,  and  makes  editorial  changes  for 
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clarification.  This  amendment  is 
prompteHi  by  additional  service 
information  and  r:ommenfs  resulting  in 
the  FAA  detprmination  that  the 
in.spection  interval  should  coincide 
with  the  normal  maintenance  interval, 
that  the  AD  should  apply  to  the  ECF 
Model  AS350B3  helicopter  and  an 
adcWtional  control  rod,  that  the  daily 
inspection  should  be  a  daily  check,  and 
that  certain  editorial  changes  are  needed 
for  clarification  The  actions  specified 
by  this  AD  are  intended  to  prevent 
separation  of  the  bearing  ball  from  its 
outer  race,  rubbing  of  the  bodv  of  the 
control  rod  against  the  tail  rotor  blade 
pitch  horn  clevis,  failure  of  the  control 
rod,  and  subsequent  loss  of  control  of 
the  helicopter 

DATES:  Effective  December  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safetv  Engineer. 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  Fort  Worth.  Texas 
7619.3-0110.  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  in 
response  to  two  commenters  to  the  final 
rule,  request  for  comments,  a  proposal 
to  amend  14  CFR  part  39  by  superseding 
AD  98-24-35.  Amendment  39-10921, 
Docket  98-S\V-41-AD  (63  FR  66418, 
December  2.  1998).  for  the  specified  ECF 
model  helicopters,  was  published  in  the 
Federal  Register  on  April  9.  2001  (66  FR 
18416).  The  notice  of  proposed 
rulemaking  (XPRM)  proposed  retaining 
the  requirements  in  AD  98-24-35  and 
adding  Eurocopter  Model  AS350B3 
helicopter  and  control  rod.  P/N 
350A33-3145-00.  to  the  applicability. 
The  NPRM  also  proposed  revising  the 
AD  inspection  interval  so  that  it  does 
not  exceed  30  hours  time-in-service 
(TIS)  10  coincide  with  the  normal 
maintenance  interval,  establishing  a 
daily  inspection  of  the  control  rod 
bearing,  and  'ncreasing  the  axial  play 
limit  to  0.016  inch. 

In  response  to  the  NPRM,  we  received 
various  comments  from  12  commenters. 
Because  we  agreed  with  some  of  the 
comments,  which  expanded  the  scope 
of  the  proposals,  we  issued  a 
supplemental  NPRM  (SNPRM). 
published  in  the  Federal  Register  on 
April  22.  2003  (68  FR  19761).  reopening 
the  comment  period.  The  SNPRM 
retained  most  of  the  original  proposals 
but  proposed  changing  the  dailv 
inspection  to  a  daily  check  that  mav  be 
performed  by  an  owner/operator  (pilot) 
and  proposed  other  editorial  changes  for 
clarification.  As  a  result  of  publishing 
the  SNPRM.  one  commenter  provided 
additional  comments.  Due  consideration 
has  been  given  to  the  comments 
received. 


The  one  commenter  on  the  SNPRM 
states  that  50  hours  TIS  between 
inspections  of  the  control  rods,  as 
required  by  current  AD  98-24-35,  is 
adequate  and  that  a  change  is 
unnecessary.  The  commenter  further 
states,  "In  my  experience  the  bearing 
wears  initially  between  .002  -.003  inch 
axially  and  .001  inch  radially  and 
stabilizes  in  this  range  of  play." 

The  FAA  does  not  agree  that  a  50- 
hour  TIS  inspection  interx'al  is  sufficient 
for  control  rods  in  which  play  has  been 
detected,  which  is  the  focus  of  this  AD 
action.  The  manufacturer  recommends 
the  30-hour  TIS  inspection  inter\'al  in 
Eurocopter  Ser\')ce  Letter  No.  1367-64- 
98.  The  FAA  believes  that  .002-. 003 
axial  and  .001  radial  play,  suggested  by 
the  commenter,  is  not  easily  detectable 
by  hand  checking.  Also,  when  the  play 
is  detected  by  hand,  the  wear  will  not 
stabilize  but  will  increase  in  due  course 
depending  on  TIS.  The  FAA  has 
determined  that  the  inspection  interval 
for  these  control  rods  should  not  be 
extended  above  30  hours  TIS. 

The  commenter  also  states  that  the 
cost  estimate  "is  not  a  true 
interpretation  of  the  cost  to  operators." 
The  commenter  estimates  flying  1200 
hours  a  year,  which  will  equate  to  48 
inspections,  an  increase  of  25  percent  or 
12  additional  inspections  over  the 
existing  program.  The  commenter 
further  states  that  his  local  maintenance 
shop  rate  is  S85  per  hour.  The 
commenter,  therefore,  projects  an 
additional  cost  of  S1020  per  year  not 
including  ferr\-  time  to  a  maintenance 
facility  and  extra  out-of-service  time 
while  waiting  for  the  inspection  to  be 
performed. 

The  FAAs  estimate  of  the  total  cost 
is  based  on  an  average  labor  cost,  which 
was  S60  per  hour  when  the  SNPRM  was 
published  but  is  now  S65  per  hour. 
Further,  we  estimate  that  the  two 
control  rods  will  need  to  be  replaced  on 
all  affected  helicopters.  We  recognize 
that  each  operator  will  incur  different 
costs  based  on  the  fleet  and  the  number 
of  operating  hours.  However,  we  believe 
that  the  commenters  estimate  that  1200 
flight  hours  yearly  will  equate  to  12 
additional  inspections  for  a  total 
additional  annual  cost  of  $1,020  is  high. 
We  recognize  that  for  his  usage  rate,  the 
incremental  increase  from  a  50-hour  TIS 
inter\'al  to  a  30-hour  TIS  inter\'al  could 
result  in  as  many  as  16  additional 
inspections  per  year.  However,  the 
inspection  interval  for  this  AD  coincides 
w'ith  the  normal  maintenance  inter\-al. 
Also,  only  after  a  pilot  or  a  mechanic 
detects  play  does  this  AD  require 
measuring  the  play  at  intervals  not  to 
exceed  30  hours  flS.  AD  98-24-35 
requires  that  the  play  be  measured  at 


intervals  not  to  exceed  50  hours  TIS 
regardless  of  whether  or  not  play  has 
been  detected.  Establishing  this  play- 
detection  threshold  may  reduce  the 
needed  ferr\-  time  to  a  maintenance 
facility  since  a  pilot  now  may  check  for 
play.  All  facts  considered,  we  do  not 
agree  that  a  change  to  the  cost  estimate 
is  warranted  except  for  increasing  the 
labor  rate  from  S60  to  S65  per  hour. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adopting  the  rule  with  the  changes  in 
the  labor  rate  in  the  cost  analysis  and 
one  relieving  change  in  the  AD 
language.  Proposed  paragraph  (b)(4)  was 
removed  because  it  is  unnecessary-  and 
was  inadvertently  included  in  the 
proposals.  The  paragraphs  are 
renumbered  accordingly.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002),  which  governs  the 
FAA"s  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  AD  will 
affect  610  helicopters  of  U.S.  registry, 
and  the  required  actions  will  take 
approximately  1  work  hour  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  565  per  work  hour. 
Required  parts  will  cost  approximately 
Si 224  for  two  control  rods  per 
helicopter.  Based  on  these  figures,  we 
estimate  the  total  cost  impact  of  the  AD 
on  U.S.  operators  to  be  S786.290. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify-  that  this  action  (1)  is  not  a 
"significant  regulaton,'  action"  under 
Executive  Order  12866;  t2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februarys  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
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been  prepared  for  this  action  and  it  is 
contained  in  tiie  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  Office  of  the  Regional 
Counsel.  Southwest  Re^^ion,  2601 
Meacham  Blvd  ,  Ronm  BB^  Fort  Worth. 
Texas  76137 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .-\ir(:r,ift.  Aviation 
safety.  Safet\ 

Adoption  of  the  Amendment 

■  Accordinglv.  pursuant  to  thi^  duthorit} 
delegated  to  me  bv  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  .39  of  the  Federal  Aviation 
Regulatirms  (14  f^FR  part  .59)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1   Thf  luthirity  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

■  2.  Section  39.13  IS  amended  by 
removing  Amendment  39-10921  (63  FR 
66418.  December  2,  1998),  and  by  adding 
a  new  airworthiness  directive  (AJD),  to 
read  as  follows: 

2003-22-06     Eurocopler  France: 

.Amendment  39-13354.  Docket  No. 

200O-S\V-12-AD.  Supersedes  AD  98- 

24-35,  Amendment  39-10921,  Docket 

No.  98-SW^l-AD. 
Applicability:  Eurocopter  France  Model 
AS350B.  Bl.  B2,  B3,  BA,  C,  D,  Dl,  and 
AS355E,  F,  Fl,  F2,  and  N  helicopters,  with 
tail  rotor  pitch  control  rod  (control  rod),  part 


number  (P/N)  350A33-2145-O0  or  350A33- 
2145-01.  installed,  certificated  in  anv 
category. 

Compliance:  Required  as  indir.aled   unless 
accomplished  previously. 

To  prevent  separation  of  the  i:oiitrol  rod 
outboard  spherical  bearing  (bearing)  ball 
from  its  outer  race,  rubbing  of  the  body  of  the 
control  rod  against  the  tail  rotor  blade  pityh 
horn  clevis,  failure  of  the  control  rod,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  the  first  flight  of  each  dav.  place 
the  tail  rotor  pedals  in  the  neutral  position. 
If  the  helicopter  is  fitted  with  a  tail  rotor  load 
compensator,  discharge  the  accumulator  as 
described  in  the  rolorcraft  flight  manual. 
Check  the  bearing  for  play  on  the  helicopter, 
by  observation  and  feel,  by  slightly  moving 
the  tail  rotor  blade  in  the  flapping  axis  while 
monitoring  the  bearing  for  movement.  See 
the  following  Figure  1  of  this  AD: 
BILLING  CODE  4910-1 3-P 


^<> 


Figure  1 :  Manual  Check  for  Play  of  the  Tail  Rotor  Pitch  Control  Rod 
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(1)  If  the  Teflon  cloth  is  coming  out  of  its  (2)  An  owner/operator  (pilot)  holding  at 

normal  position  within  the  bearing,  totally  or      least  a  private  pilot  certificate  may  perform 
partially,  or  if  there  is  discoloration  or  this  check  and  must  enter  compliance  into 

scoring  on  the  bearing,  the  bearing  is  the  aircraft  maintenance  records  in 

unairworthy.  accordance  with  14  CFR  43.11  and 

91.417(a)(2)(v). 


(b)  If  a  pilot  or  mechanic  detects  plav.  a 
mechanic  must  remove  the  control  rod  from 
the  helicopter,  and  using  a  dial  indicator, 
measure  the  bearing  wear  according  to  the 
following  and  as  shown  in  Figures  2  and  3 
of  this  AD: 


Vise 


axial  play 


I        \  • 
i         N 


>^^ 


vise 


Figure  2    Measurement  of  the  .Axial  Play  (A")  of  the  Rearing 
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Vise 


rod 


i \ 


Figure  3.  Measurement  oi  ihe  Radia^  Play  (,R)  of  the  Bearing 


BILLING  CODE  4910-13--C 

!  1  i  Remove  the  conirol  rod  from  the 

helicopter 

i2)  Mount  the  control  rod  in  a  vise  as 
shown  in  Figure  2  of  this  .^D. 

(3)  Using  a  dial  indicator,  take  axial  play 
readings  by  moving  the  spherical  bearing  in 
the  direction  F  (up  and  down)  as  shown  in 
Figure  2  of  this  .\D 

(4)  Mount  the  bearing  in  a  vise  as  shown 
in  Figure  3  of  this  AD. 


(5)  Using  a  dial  indicator,  take  radial  play 
measurements  by  moving  the  control  rod  in 
the  direction  F  as  shown  in  Figure  3  of  this 
AD, 

(6)  Record  the  hours  of  operation  on  each 
control  rod, 

(7)  If  the  radial  play  exceeds  0,008  inch  or 
axial  play  exceeds  0,016  inch,  replace  the 
control  rod  with  an  airworthy  control  rod 
before  further  flight. 


(8)  If 'he  radial  and  axial  piav  are  wi'lim 
limits,  reinstall  the  control  lod. 

(9)  Thereafter,  at  intervals  not  to  exceed  30 
hours  TIS,  remove  the  control  rod  and  again 
measure  the  bearing  play  with  a  dial 
indicator  in  accordance  with  this  paragraph. 

(c)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  .\D.  follow  the  procedures  in  14  C.FR 
39.19.  Contact  the  Manager.  Safetv 
Management  Group.  Rotorcraft  Directorate. 
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FAA.  for  information  about  previously 
approved  alternative  methods  of  compliance. 

(d)  This  amendment  becomes  effective  on 
December  3.  2003. 

Issued  in  Fort  Worth,  Texas,  on  October  22, 
2003. 

Scott  A.  Horn. 

Acting  Manager.  Rotorcraft  Directorate, , 

Aircraft  Certification  Service. 

[FR  Doc.  03-27211  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-22-AD:  Amendment 
39-13355;  AD  2003-22-07] 

RIN2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries.  Ltd..  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (F.AA).  DOT. 
ACTION:  Final  rule. 

summary:  The  F/\.\  is  superseding 
Airworthiness  Directive  (AD)  97-20-14. 
which  applies  to  all  Mitsubishi  Heavy 
Industries.  Ltd.  (Mitsubishi)  MU-2B  ' 
series  airplanes.  AD  97-20-14  currently 
requires  incorporating  information  into 
the  Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  requires  pilot 
training  before  flight  into  known  or 
forecast  icing  conditions  after  a  certain 
date.  AD  97-20-14  resulted  from  the 
Federal  Aviation  Administration's 
analysis  that  the  training  level  of  the 
pilots-in-command  (PIC)  of  the  MU-2B 
series  airplanes  made  it  difficult  for 
pilots  to  recognize  adverse  operating 
conditions  and  operate  safelv  while 
flying  in  icing  conditions.  Since 
issuance  of  AD  97-20-14.  a  new- 
training  video  has  been  developed  that 
includes  information  that  is  critical  to 
safety  of  the  MU-2B  series  airplanes. 
This  AD  requires  you  to  update  the 
AFM  information  to  require  this  new 
video  as  the  mandatory  pilot  training. 
We  are  issuing  this  AD  to  decrease  the 
chance  of  icing-related  incidents  or 
accidents  of  the  MU-2B  series  airplanes 
due  to  pilot  error. 

DATES:  This  AD  becomes  effective  on 
December  15.  2003. 
ADDRESSES:  \'ou  may  view  the  AD 
docket  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel.  Attention:  Rules 
Docket  No.  2003-CE-22-AD.  901 
Locust,  Room  .506.  Kansas  City. 
Missouri  64106.  Office  hours  are  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Contact  ont'  ni  the  following  for 

questions  or  more  information  related  to 

this  subject: 

—For  Genera]  Icing  Related  Questions: 
Mr.  Paul  Pellicano,  Aerospace 
Engineer  (Icing  Specialist),  Atlanta 
Aircraft  Certification  Office.  F.\A, 
One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta.  Georgia 
30349;  telephone:  (770)  703-6064: 
facsimile:  (770)  703-6097: 

—For  Questions  Relating  to  Airplanes 
on  Type  Certificate  Data  Sheet  (TCDSj 
A2PC:  Mr.  Carl  Fountain.  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office.  FAA.  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone:  (562) 
627-5222;  facsimile:  (562)  627-5228; 
or 

—For  Questions  Relating  to  Airplanes 
on  TCDSAIOSW:  Mr.  Werner  Koch, 
Aerospace  Engineer,  FAA,  Airplane 
Certification  Office.  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76193- 
0150:  telephone:  (817)  222-5133: 
facsimile:  (8171  222-5960 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Analysis  that  the  training  level  of 
the  pilots-in-command  (PIC)  of  the  MU- 
2B  series  airplanes  made  it  difficuh  for 
them  to  recognize  adverse  operating 
conditions  and  operate  safelv  while 
flying  in  icing  conditions  caused  FAA  to 
issue  AD  97-20-14.  Amendment  39- 
10150  (62  FR  51594,  October  2,  1997). 
AD  97-20-14  currently  requires 
incorporating  information  into  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  requires  pilot 
training  before  further  flight  into  known 
or  forecast  icing  conditions  after  a 
certain  date.  This  AFM  limitation 
consists  of  the  following 

On  or  after  November  15,  1997.  no  person 
may  serve  as  pilot-in-command  (PIC)  of  a 
Mitsubishi  MU-2B  series  airplane  in  a  flight 
into  known  or  forecast  icing  conditions, 
unless  the  PIC  has  received  the  followang 
training  since  the  begirming  of  the  24th 
calendar  month  before  the  scheduled  flight: 
FAA-approved  Biennial  Icing  Awareness 
Training  (lAT).  Mitsubishi  Training  Video 
No.  YET-97336.  This  eight-hour  training 
became  available  September  22,  1997,  and  is 
provided  by  Mitsubishi  Hea\"s-  Industries  at 
no  cost,  as  part  of  the  Mitsubishi  Systems 
Review  (MSR)  program.  To  sign  up  for  the 
planned  training  schedules  or  to  arrange 
training  at  a  more  convenient  time  and 
location,  contact  Mitsubishi  at  (972)  980- 
.5001.  Training  is  also  available  at  the  Flight 
Safety  International  (Houston)  and  Reese 
Howell  Enterprises  training  faciliUes. 
Mitsubishi  will  provide  pilot  logbook 
endorsements  upon  the  completion  of  this 


training.  Please  note  that  all  operators  of  the 
affected  airplanes  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  aware  of  this  requirement. 

What  has  happened  since  AD  97-20- 
74  to  initiate  this  proposed  action? 
Since  issuance  of  AD  97-20-14, 
Mitsubishi  has  developed  a  new 
training  video,  and  FAA  has  determined 
that  it  includes  information  that  is 
critical  to  the  safety  of  the  MU-2B  series 
airplanes.  This  information  includes: 
— Procedures  to  recognize  severe  icing 
conditions  that  may  overpower  the 
propeller  ice  protection  system  and 
result  in  rapid  airspeed  loss  without 
significant  airframe  ice  accretion; 
— Pneumatic  deicing  boot  activation 
procedures  as  required  by  AD  2000- 
02-25.  Amendment  39-11543  (65  FR 
5422,  February  4.  2000);  and 
— A  clarified  definition  of  icing 
conditions  that  is  critical  for 
operation  of  the  engine  ice  protection 
system. 

What  is  the  potential  impact  if  FAA 
took  no  action?  If  the  new  information 
is  not  incorporated  into  the  AFM 
information  as  mandatorv-  pilot  training, 
there  is  an  increased  chance  of  icing- 
related  incidents  or  accidents  of  the 
MU-2B  series  airplanes  due  to  pilot 
error. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  aJl 
Mitsubishi  MU-2B  series  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  lune  4.  2003  (68 
FR  33423).  The  NPRM  proposed  to 
supersede  AD  97-20-14  and  would 
require  incorporating  information  into 
the  Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  that  would  require 
pilot  training  before  further  flight  into 
known  or  forecast  icing  conditions  after 
a  certain  date.  This  AFM  limitation 
would  consist  of  the  following: 

On  or  before (6  months  after  the 

effective  date  of  this  .AD),  no  person  may 
serve  as  pilot-in-command  (PIC)  of  a 
Mitsubishi  MU-2B  series  airplane  in  a  flight 
into  known  or  forecast  icing  conditions, 
unless  the  PIC  has  received  the  following 
training  since  the  beginning  of  the  24th 
calendar  month  before  the  scheduled  flight: 
FAA-approved  Mitsubishi  Icing  Awareness 
Training  (lAT)  video  YET-01295.  If  U^ning 
mandated  by  AD  97-20-14  has  been  received 

in  the  24  months  before (6  months 

after  the  effective  date  of  this  AD),  then  the 
new  training  must  be  done  no  later  than  24 
months  after  the  date  of  the  .\D  97-20-14 
training.  This  eight-hour  training  has  been 
available  since  July  2,  2002.  and  is  provided 
by  Mitsubishi  Heaw  IndusUies  at  no  cost,  as 
part  of  the  Mitsubishi  Systems  Review  (MSR) 
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program.  To  sign  up  for  the  pJanned  training 
schedules  or  to  arrange  training  at  a  more 
convenient  time  and  location,  contact 
Turbine  .Mrcraft  Ser\-ices  at  (972)  248-3108. 
Training  is  also  available  at  the  Sim  Com  and 
Reese  Howell  Enterprises  training  facilities 
and  some  local  Flight  Standards  District 
Offices  (P^SDOs).  Mitsubishi  will  provide 
pilot  logbook  endorsements  upon  the 
completion  of  this  training.  Please  note  that 
all  operators  of  the  affected  airplanes  must 
initiate  action  to  notifv'  and  ensure  that  flight 
crewmembers  are  aware  of  this  requirement. 

Comments 

Was  the  public  invited  to  comment? 
We  provided  the  public  the  opportunity 
to  participate  in  the  development  of  this 
AD.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue:  Revise  the 
Requirements  of  the  AFM  Limitations 

What  is  the  commenter's  concern? 
Mitsubishi  recommends  the  following: 
— Change  reference  to  the  training  from 

8  hours  to  approximately  2  hours  in 

length: 
— Remove  reference  to  the  Mitsubishi 

Svstems  Review  (MSR)  program:  and 
— Add  a  list  of  other  organizations  that 

mav  provide  the  pilot  logbool^ 

endorsement  to  complete  the  training. 

What  is  FAA  's  response  to  the 
concern?  We  concur  with  the 
commenter  and  will  make  these  changes 
in  the  actual  AD  portion  of  the  final  rule 
to  further  clarif>'  the  required  actions. 

Conclusion 

What  IS  FAA's  final  determination  on 
this  issue:"  We  have  carefully  reviewed 
the  available  data  and  determined  that 
air  safetv  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
the  changes  discussed  above  and  minor 
editorial  corrections.  We  have 
determined  that  these  changes  and 
minor  corrections: 
—Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition:  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  alrsady 

proposed  in  the  NPRM. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD''  On  July  10.  2002.  the 
Y.W  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997.  July  22.  2002). 
which  governs  the  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 


night  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Costs  of  Compliance 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
300  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
oviners/operators  of  the  affected 
airplanes?  The  pilot  can  accomplish  all 
the  work  associated  with  this  action.  We 
estimate  less  than  1  hour  to  incorporate 
the  information  into  the  AFM  and 
approximately  another  2  hours  to  view 
the  training  video. 

Compliance  Time  of  This  AD 

What  will  be  the  compliance  time  of 
this  AD'i'  The  compliance  time  of  this 
AFM  incorporation  is  "within  the  next 
10  days  after  the  effective  date  of  this 
AD."  The  actual  viewing  of  the  training 
video  will  be  incorporated  into  the 
current  schedule  of  the  video  required 
by  AD  97-20-14. 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  The  unsafe  condition 
described  in  this  AD  is  not  a  direct 
result  of  airplane  design  or  operation, 
but  is  attributed  to  the  expertise  and 
knowledge  of  the  PIC.  For  this  reason, 
FAA  has  determined  that  a  compliance 
time  based  upon  calendar  time  will  be 
used  instead  of  a  certain  number  of 
hours  TIS. 


Regulatory  Findings 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  dirtribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Will  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify'  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Februar>'  26,  1979]:  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  summar\'  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-C:E-22- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  97-20-14. 
Amendment  39-10150  (62  FR  51594. 
October  2.  1997).  and  by  adding  a  new 
AD  to  read  as  follows: 

2003-22-07     Mitsubishi  Heavy  Industries, 
Ltd.:  Amendment  39-i;5355;  Docket  No. 
2003-CE-22-AD;  Supersedes  AD  97-20- 
14.  Amendment  39-101.^0. 

When  Does  This  AD  Become  Effective? 

(a)  This  AD  becomes  effective  on  December 
15,  2003. 

What  Other  ADs  Are  Affected  by  This 
Action? 

(b)  This  AD  supersedes  AD  97-20-14, 
Amendment  39-10150. 


What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  .\D  affects  Models  MII-2B.  MU- 
2B-10.  MU-2B-15.  MU-2B-20.  MU-2B-25, 
MU-2B-26.  MU-2B-26A,  MU-2B-30.  MU- 
2B-35.  MU-2B-36.  MIJ-2B-36A.  MU-2B- 
40.  and  MU-2B-60  airplanes,  all  serial 
numbers,  that  are  certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  Mitsubishi 
developing  a  new  training  video  that 
includes  information  that  is  critical  to  safety 
cf  the  MIJ-2B  series  airplanes.  The  actions 
specified  in  this  AD  are  intended  to  decrease 
the  chance  of  icing-related  incidents  or 
accidents  of  the  MU-2B  series  airplanes  due 
to  pilot  error. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem.  \ou  must 
accomplish  the  following: 
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Actions 


Compliance 


Incorporate  information  into  the  Limitations  Section  of  the  Airplane  Flight  Man- 
ual (AFM)  that  requires  pilot  training  before  further  'light  into  known  or  fore- 
cast icing  conditions  after  a  certain  date  This  AFM  limitation  consist  of  the 
following:  "On  or  before  June  15.  2004.  no  person  may  sen  e  as  pilot-in-com- 
mand  (PIC)  of  a  Mitsubishi  MU-2B  senes  airplane  m  a  flight  into  known  or 
forecast  icing  conditions,  unless  the  PIC  has  received  the  followma  training 
since  the  beginning  of  the  24th  calendar  month  before  the  scheduTea  flight; 
FAA-approved  Mitsubishi  Icing  Awareness  Training  (lATi  video  YET-0'i295.  If 
training  mandated  by  AD  97-20-14  has  been  received  in  the  24  months  tse- 
fore  June  15.  2004.  then  the  new  training  must  be  done  no  late'  than  24 
months  after  the  date  of  the  AD  97-20-14  training  This  two-hour  training  has 
been  available  since  July  2.  2002.  and  provided  by  Mitsubishi  Heavy  Indus- 
tnes  at  no  cost.  To  sign  up  for  the  planned  training  schedules  or  to  arrange 
training  at  a  more  convenient  time  and  location,  contact  Turbine  Aircraft  Serv- 
ices at  (972)  248-3108.  Training  is  also  available  at  Sim  Com  and  Reese 
Howell  Enterpnses  training  facilities  and  some  local  Flight  Standards  District 
Offices  (FSDOs).  Pilot  logbook  endorsements  are  available  after  completing 
this  training  from:  Sim  Com,  Reese  Howell  Enterprises.  Turbine  Aircraft  Serv- 
ices (TAS).  an  FAA  Aviation  Safety  Inspector,  or  other  FAA  authorized  per- 
sonnel. Please  note  that  all  operators  of  the  affected  airplanes  must  initiate 
action  to  notify  and  ensure  that  flight  crewmembers  are  aware  of  this  require- 
ment". 


Do  the  AFM  incorpora- 
tion withir  the  next 
10  days  after  De- 
cember 15.  2003 
(the  effective  date  of 
this  AD). 


Procedures 


The  owner/operator  holding  at  least 
a  private  pilot  certificate  as  author- 
ized by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR 
43.7)  may  accomplish  the  AFM  m- 
co-poration  requirement  of  this 
AD  Make  an  entry  into  the  aircraft 
rei^ords  showing  compliance  with 
this  portion  of  the  AD  m  accora- 
ance  with  section  43  9  of  the  Fea- 
eral  Aviation  Regulations  (14  CFR 
43.9).  Inserting  a  copy  of  this  AD 
Into  the  Limitations  Section  of  tne 
AFM  accomplishes  this  portion  ot 
the  AD. 


What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  ^D  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager. 
Standards  Office,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4110;  facsimile: 
(816)  329-4090. 

(1)  P"or  information  on  anv  already 
approved  alternative  methods  of  compliance, 
contact  Mr,  Paul  Pellicano,  Aerospace 
Engineer  (Icing  Specialist).  Atlanta  Aircraft 
Certification  Office.  F.AA,  One  Crown  Center, 
1895  Phoenix  Boulevard,  Suite  450,  Atlanta. 
Georgia  30349;  telephone:  (770)  703-6064; 
facsimile:  (770)  703-6097. 

(2)  Altemati\e  methods  of  compliance 
approved  in  accordance  with  AD  97-20-14. 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Issued  in  Kansas  City,  Missouri,  on 

October  23.  2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[PR  Dor    03-27210  Filed  10-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-209-AD:  Amendment 
39-13353;  AD  2003-19-51] 

RIN212(>-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2C10  (Regional  Jet 
Series  700  &  701)  and  CL-600-2D24 
(Regional  Jet  Series  900)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 

cnmments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2003-19^51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series  700  &  701)  and 
CL-60O-2D24  (Regional  Jet  Series  900) 
series  airplanes  by  individual  notices. 
This  AD  requires  repetitive  detailed 
inspections  for  cracking  or  deformation. 
or  pulled  or  missing  fasteners,  on  the 
lower  panel  of  the  left-  and  right-hand 
main  landing  gear  (MLG)  doors,  as 
applicable,  and  corrective  actions  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
lower  panel  of  the  MLG  door,  the  lower 
panel's  departure  from  the  airplane,  and 
consequent  damage  to  airplane 
structure,  which  could  adversely  affect 
the  airplane's  continued  safe  flight  and 
landing.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 


DATES:  Effective  November  3,  2003,  to 
dll  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  emergency  AD  2003-19-51. 
issued  September  17,  2003,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
209-AD.  1601  Lind  Avenue,  S\V,, 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-209-AD  '  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

Information  pertaining  to  this  AD  mav 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  FIrMir.  \',-i]](>v  Strcani,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon.  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch.  ANE- 
171 .  FAA.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
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Third  Floor,  Vallev  Stream.  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On 
September  17,  2003.  the  FAA  issued 
emergency  AD  2003-19-51.  which  is 
applicable  to  certain  Bombardier  Model 
CL-600-2C10  (Regional  let  Series  700  & 
7011  and  CL-600-2D24  (Regional  Jet 
Series  900)  series  airplanes. 

Background 

Transport  Canada  Civil  Aviation 
(TCCA).  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  FAA  that  an  unsafe  condition  may     • 
exist  on  certain  Bombardier  Model  CL- 
600-2C10  (Regional  let  Series  700  & 
701)  and  CL-600-2D24  (Regional  let 
Series  900)  series  airplanes.  The  lower 
panel  of  the  door  of  the  right-hand  main 
landing  gear  (MLG)  of  a  Model  CL-600- 
2C10  series  airplane  departed  the 
airplane  during  landing.  The  airplane 
was  able  to  land  safely,  though  the 
departed  panel  damaged  the  trailing 
edge  flap  and  punctured  the  rear 
fuselage  near  the  floor  level,  below  the 
engine  pvlon.  Investigation  revealed 
cracking  of  tho  hinge  lug  of  the  door 
panfl,  which  Uni  \<)  detachment  of 
adjacent  fasteners  and  increased  loading 
on  the  remaining  fasteners.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  lower  panel  of  the  MLG 
door,  the  lower  panel's  departure  from 
the  airplane,  and  consequent  damage  to 
airplane  structure,  which  could 
adversely  affect  the  airplane's  continued 
safe  flight  and  landing. 

The  left-  and  right-hand  MLG  doors 
on  certain  ModerCL-600-2ClO 
(Regional  Jet  Series  700  &  701)  and  CL- 
600-2D24  (Regional  let  Series  900) 
series  airplanes  are  identical  to  the 
affected  right-hand  MLG  door  on  the 
affected  Model  CL-600-2C10  series 
airplane.  Therefore,  the  MLG  doors  on 
all  of  these  airplanes  may  be  subject  to 
the  same  unsafe  condition. 

TrC.\  has  issued  Canadian 
airworthiness  directive  CF-2003-23R1. 
dated  September  16.  2003.  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

F  AA's  Conclusions 

This  airplane  model  is  manufactured 
in  C^anada  and  is  1x^)6  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 


determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

Explanation  of  the  Requirements  of  the 
Rule  I       ' 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  2003-19-51  to 
prevent  failure  of  the  lower  panel  of  the 
MLG  door,  the  lower  panel's  departure 
from  the  airplane,  and  consequent 
damage  to  airplane  structure,  which 
could  adversely  affect  the  airplane's 
continued  safe  flight  and  landing. 

The  AD  requires  repetitive  detailed 
inspections  for  cracking  or  deformation, 
or  pulled  or  missing  fasteners,  on  the 
lower  panel  of  the  left-  and  right-hand 
MLG  doors,  as  applicable.  These 
inspections  are  required  to  be 
accomplished  in  accordance  with 
Figures  1.2.  and  3  of  this  AD. 

Necessai\'  corrective  action  may 
involve  repair  of  the  lower  panel  of  the 
MLG  door,  or  replacement  with  a  new 
or  serviceable  lower  panel.  The  repair  of 
the  lower  panel  of  the  MLG  door,  if 
accomplished,  is  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA  or  TCCA 
(or  its  delegated  agent).  The  replacement 
of  the  lower  panel  of  the  MLG  door,  if 
accomplished,  is  required  to  be 
accomplished  in  accordance  with  Task 
Cards  32-12-01-000-8Q1-A01  and  32- 
12-01-400-80 1-AOl  of  the  CRJ  700/900 
Regional  let  Aircraft  Maintenance 
Manual.  In  lieu  of  repair  or  replacement, 
this  AD  provides  for  removing  the 
affected  door  panel  assembly:  revising 
the  Configuration  Deviation  List  (CDL), 
Appendix  1.  of  the  airplane  flight 
manual  to  include  new  limitations;  and 
operating  the  airplane  in  accordance 
with  those  CDL  limitations. 

The  AD  also  requires  that  operators 
report  the  results  of  the  inspections  to 
the  airplane  manufacturer.  Because  the 
cause  of  the  cracking  is  not  known, 
these  required  inspection  reports  will 
help  determine  the  extent  of  the 
cracking  or  other  discrepancies  in  the 
affected  fleet.  The  need  for  further 
corrective  action  will  be  evaluated 
based  on  the  results  of  these  reports. 
Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  September  17,  2003. 
to  all  known  U.S.  owners  and  operators 
of  certain  Bombardier  Model  CL-600- 


2C10  (Regional  Jet  Series  700  &  701)  and 
CL-600-2D24  (Regional  let  Series  900) 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Interim  Action 

We  consider  this  AD  interim  action.  If 
final  action  is  later  identified,  we  may 
consider  further  rulemaking  then. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  bv  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify,'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-putilic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  w^hich  the  following 
statement  is  made:  "Comments  to 
Docket  Num.ber  2003-NM-209-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
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determined  that  this  final  rule  does  not 
have  federalism  impluatinns  under 
Executive  Order  13132. 

The  FAA  has  determuied  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  128fi6.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034' February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordmgiy.  pursuant  t;i  tlie  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1  Th.  authority  citation  for  part  39 
continues  to  read  as  follows: 


.Authority;  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  siirworthiness 
directive: 

2003- 19-51     Bombardier,  Inc,  (Formerly 

Canadair):  Amendment  39-13353. 
Docket  2003-NM-209-AD. 

Applicability:  Model  CL-600-2C10 
(Regional  Jet  series  700  &  701)  series 
airplanes,  serial  numbers  (S/Ns)  10003 
through  10999  inclusive;  and  Model  CL-600- 
2D24  (Regional  Jet  series  900)  series 
airplanes,  S/Ns  15002  through  15990 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lower  panel  of  the 
main  landing  gear  (MLG)  door,  the  lower 
panel's  departure  from  the  airplane,  and 
consequent  damage  to  airplane  structure, 
which  could  adversely  affect  the  airplane's 
continued  safe  flight  and  landing, 
accomplish  the  following: 

Initial  Compliance  Time 

(a)  Perform  the  initial  insjpection  in 
paragraph  (b)  of  this  AD  at  the  applicable 
time  specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD. 

(1)  For  airplanes  with  less  than  1,500  total 
flight  cycles  as  of  the  effective  date  of  this 
AD;  Do  the  inspections  before  the 
accumulation  of  1,050  total  flight  cycles,  or 
within  50  flight  cycles  after  the  effective  date 
of  this  AD.  whichever  is  later. 

(2)  Fdr  airplanes  with  1.500  or  more  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  inspections  within  10  flight 
cvcles  after  the  effective  date  of  this  AD. 


Inspections 

(b)  Perform  detailed  inspections  of  the 
lower  panel,  P/N  CC670-10520,  of  the  left- 
and  right-hand  MLG  doors  for  the  conditions 
and  in  the  areas  specified  in  paragraphs 
(b)(1),  (b)(2),  (b)(3),  and  (b)(4)  of  this  AD:  and 
Figures  1,2,  and  3  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magniiy'ing  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Inspect  the  cross  member,  part  number 
(P/N)  CC670-10572,  of  the  MLG  door  lower 
panel  for  cracking  or  deformation,  in 
accordance  with  Figure  2  of  this  AD. 

(2)  Inspect  the  inner  skin.  P/N  CC670- 
10577,  of  the  MLG  door  lower  panel  at  the 
cross  member  (P/N  CC67O-10572)  for 
cracking  or  deformation,  or  pulled  or  missing 
fasteners,  in  accordance  with  Figure  2  of  this 
AD. 

(3)  Inspect  the  outer  skin.  P/N  CC670- 
10574.  of  the  MLG  door  lower  panel  at  the 
cross  member  (P/N  CC670-10572)  for 
cracking  or  deformation,  or  pulled  or  missing 
fasteners,  in  accordance  with  Figure  2  of  this 
AD. 

(4)  Inspect  the  forward  member,  P/N 
CC670-10570,  and  aft  member.  P/N  CC670- 
10571 .  of  the  MLG  door  lower  panel,  for 
cracking  or  deformation,  or  pulled  or  missing 
fasteners,  in  accordance  with  Figure  3  of  this 
AD.  Figures  1  through  3  of  this  AD  follow. 

BILLING  CODE  4910-13-P 
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Repetitive  Inspections 

(c)  If  no  cracking  or  deformation,  or  pulled 
or  missing  fastener,  as  applicable,  is  found 
during  any  inspection  required  by  paragraph 
[b]  or  (c)  of  this  AD.  repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  100  flight 
cycles. 

Corrective  Actions 

(d)  If  any  cracking  or  deformation,  or 
pulled  or  missing  fastener,  as  applicable,  is 
found  during  any  inspection  in  accordance 
with  paragraph  [b)  or  (c)  of  'his  AD:  Before 
further  flight,  accomplish  paragraph  (d)(1), 
(d)(2).  or  (d){3)  of  this  ,\D. 

(1)  Repair  the  damage  in  accordance  with 
a  method  approved  by  either  the  Manager. 
New  '^'ork  Aircraft  Certification  Office  (ACO). 
FAA;  or  Transport  Canada  Civil  Aviation  (or 
its  delegated  agent);  and  accomplish 
repetitive  inspections  in  accordance  with  a 
method  and  at  a  repetitive  interval  approved 
by  same. 

(2)  Replace  the  lower  panel  assembly.  P/N 
CC670-10520.  of  the  affected  MLG  door  with 
a  new  or  serviceable  lower  pane!  assembly 
having  the  same  F/N.  in  accordance  with 
Task  Cards  32-12-01-000-801-AOl  and  32- 
1 2-01 -400-80 1-AOl  of  the  CRJ  700/900 
Series  Regional  Jet  .A.ircraft  Mamtenance 
Manual:  and  repeat  the  inspections  specified 
in  paragraph  (b)  of  this  .AD  at  intervals  not 

to  exceed  100  flight  cycles. 


(3)  Remove  the  lower  panel  assembly,  P/N 
CC670-10520,  of  the  affected  MLG  door,  and 
accomplish  paragraph  (d)(3)(i)  or  (d)(3)(ii),  as 
applicable. 

(i)  For  Model  CL600-2C10  (Regional  Jet 
series  700  &  701)  series  airplanes:  Revise  the 
Configuration  Deviation  List  (CDL), 
Appendix  1,  of  the  airplcine  flight  manual 
(AFM),  to  include  the  following  limitations. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  CDL  of  the  AFM. 

"For  Model  CL600-2C10  series  airplanes: 
If  one  or  both  door  panel  assemblies,  part 
number  CC670-10520,  is  missing: 

(1)  Take-off  Weight  is  reduced  by  202.5  kg/ 
door,  or  450  lb/door 

(2)  Enroute  Climb  is  reduced  by  445.5  kg/ 
door,  or  990  lb/door 

(3)  Landing  Weight  is  reduced  by  202.5  kg/ 
door,  or  450  lb/door 

(4)  Fuel  Consumption  is  increased  by 
+3.42%  on  fuel  used/door 

(5)  Cruise  Airspeed  is  limited  to  not  more 
than  0.78  Mach." 

(ii)  For  Model  CL-600-2D24  (Regional  Jet 
series  900)  series  airplanes:  Revise  the  CDL, 
Appendix  1 ,  of  the  AFM,  to  include  the 
following  limitations.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  CDL  of  the  AFM. 

"For  Model  CL600-2D24  series  airplanes: 
If  one  or  both  door  panel  assemblies,  part 
number  CC670-10520.  is  missing: 

(1)  Take-off  Weight  is  reduced  by  245  kg/ 
door,  or  540  lb/door 


(2)  Enroute  Climb  is  reduced  by  551  kg/ 
door,  or  1,215  lb/door 

(3)  Landing  Weight  is  reduced  by  245  kg/ 
door,  or  540  lb/door 

(4)  Fuel  Consumption  is  increased  by 
+3.42%  on  firel  used/door 

(5)  Cruise  Airspeed  is  limited  to  not  more 
than  0.7b  Mach." 

Reporting  Requirement 

(e)  Submit  a  report  of  the  findings  (both 
positive  and  negative)  of  the  inspections 
required  by  paragraph  (b),  (c),  or  (d)  of  this 
AD.  as  applicable,  to  Bombardier  Aerospace 
Technical  Help  Desk:  fax  (514)  855-8501;  at 
the  applicable  time  specified  in  paragraph 
(e)(1)  or  (e)(2)  of  this  AD.  The  report  must 
include  the  inspection  results,  a  description 
of  any  discrepancies  found,  the  airplane 
serial  number,  and  the  number  of  landings 
and  flight  hours  on  the  airplane.  Under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  3501  el  seq.],  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  contained  in  this  AD  and  has 
assigned  OMB  Control  Number  2120  0056. 

(1)  If  the  inspection  is  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  5  days  after  the  inspection. 

(2)  If  the  inspection  was  done  prior  to  the 
effective  date  of  this  AD:  Submit  the  report 
within  5  days  after  the  effective  date  of  this 
AD.  ■ 
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Parts  Installation 

(f)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  a  lower  panel  assembly. 
P/N  CC67(>-10.S20.  on  the  left-  or  right-hand 
MI.G  door  on  anv  airplane,  unless  the  lower 
panel  assembly  has  been  inspected  as 
required  by  paragraph  (b)  of  this  AD  and 
found  to  be  free  of  cracking  or  deformation, 
or  pulled  or  missing  fasteners. 

.Mtemative  Methods  of  Compliance 

Ig)  In  accordance  with  14  CKR  39.19,  the 
Manager,  New  York  AGO,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
ill  Canadian  airworthiness  directive  CF- 
2003-23R1.  dated  September  16.  2003. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
November  3,  2003,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  emergency  AD 
200.3-19-51,  issued  September  17.  2003. 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on  October 
23,  2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Dor  03-27209  Filed  10-28-03;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 
RIN  3220-AB47 

Freedom  of  Information  Act  Requests 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Direct  final  rule. 


SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  to  provide  that  all  requests 
under  the  Freedom  of  Information  Act 
be  made  to  the  General  Counsel.  In 
addition,  the  regulation  is  updated  to 
account  for  changes  in  tht?  Freedom  of 
Information  Act  enacted  in  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996, 

DATES:  This  ridf  shall  be  effective  on 
January  2  7.  2004.  without  further  action, 
unless  adverse  comment  is  received  by 
November  28,  2003.  If  adverse  comment 
is  received,  the  Railroad  Retirement 
Board  will  publish  a  timelv  withdrawal 
of  the  rule  in  the  Federal  Register. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago.  Illinois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marguerite  P.  Dadabo.  Assistant  General 


Counsel.  (312)  751-4945,  TDD  (312) 
751-4701, 

SUPPLEMENTARY  INFORMATION:  The  Board 
has  directed  that  the  General  Counsel 
shall  respond  to  all  requests  under  the 
Freedom  of  Information  Act,  In 
addition,  the  regulation  is  updated  to 
account  for  changes  in  the  Freedom  of 
Information  Act  enacted  in  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  Pubhc  Law  104- 
231.  Nomenclature  changes  and  updates 
for  amendments  to  the  Freedom  of 
Information  Act  make  no  substantive 
changes  in  the  Board's  handling  of 
requests  under  the  Freedom  of 
Information  Act. 

In  §  200, 4(d).  the  names  of  the  various 
offices  where  various  publications  are 
made  available  have  been  amended  for 
name  changes  within  the  agency.  In 
§  200.4(h).  the  official  designated  to 
receive  a  Freedom  of  Information  Act 
request  has  been  amended  to  the 
General  Counsel.  In  addition,  the  Board 
will  accept  such  requests  by  e-mail. 
Section  200.4(i)  has  been  amended  to 
state  that  the  General  Counsel  or  his  or 
her  designee  shall  respond  to  all 
Freedom  of  Information  Act  requests.  In 
addition,  this  section  is  amended  to 
conform  to  the  time  limit.  20  work  days, 
set  forth  in  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
Public  Law  104-231,  Sections  200.4{j). 
(k),  (1),  and  (n)(2)  are  amended  to  change 
the  official  responsible  for  action  to  the 
General  Counsel.  Section  200. 4(m)  is 
amended  to  state  that  the  annual 
Freedom  of  Information  Act  report  shall 
be  made  to  the  Attorney  General  no  later 
than  February  1.  as  required  by  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  Public  Lawr  104- 
231. 

Collection  of  Information  Requirements 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  the  information  collection 
that  was  associated  with  section 
200. 4(n)  of  this  rule,  concerning  special 
procedures  for  handling  requests  for 
business  information,  had  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3220- 
0150.  The  currently-published  version 
of  §  200.4  states  that:  "(The  information 
collection  requirements  for  paragraph 
(n)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3220-0150)".  We  are  now 
informed  that  0MB  control  number 
3220-0150  is  not  an  active  number,  and 
that  the  Board's  historical  files  that 
might  have  explained  the  background 
for  that  number  have  been  destroyed. 
Also,  the  information  collection  is  not 
an  information  collection  that  requires 


0MB  approval  because  it  is  not  the 
same  question,  seeking  the  same 
information,  from  at  least  10  people. 
Rather,  paragraph  (n)  asks  a  provider  of 
business  information  if  any  of  that 
information  should  be  withheld  in 
response  to  a  FOIA  request  for  the 
business  information.  In  light  of  this 
background,  the  sentence  that 
referenced  an  OMB  clearance  number 
which  no  longer  exists,  is  removed. 

Regulatory  Impact  Statement 

Prior  to  publication  of  this  direct  final 
rule,  the  Board  submitted  the  rule  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executi\  e  Order 
12866,  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirorunental.  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulator^'  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  SlOO  million 
or  more  annually.  This  direct  final  rule 
is  not  a  major  rule  in  terms  of  the 
aggregate  costs  involved.  Specifically, 
we  have  determined  that  this  direct 
final  rule  is  not  a  major  rule  with 
economically  significant  effects  because 
it  would  not  result  in  increases  in  total 
expenditures  of  SlOO  million  or  more 
per  vear. 

The  amendments  made  by  this  direct 
final  nde  are  not  significant.  The 
amendments  provide  that  requests  for 
information  under  the  Freedom  of 
Information  Act  should  be  directed  to 
the  Board's  General  Counsel.  The 
revisions  also  update  the  agency's 
regulations  to  account  for  changes  in  the 
Freedom  of  Information  Act  enacted  in 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996. 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agencv"  contained  in  5 
U.S.C,  551(1),  Section  551(1)(E)  excludes 
from  the  term  "agency"  an  agency  that 
is  composed  of  representatives  of  the 
parties  or  of  representatives  of 
organizations  of  the  parties  to  the 
disputes  determined  by  them.  The 
Railroad  Retirement  Board  falls  within 
this  exclusion  (45  U.S,C,  23lf(a))  and  is 
therefore  exempt  from  the  Regulatory 
Flexibility  Act  and  the  Unfunded 
Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
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compliance  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  imolications. 
We  have  reviewed  this  direct  final  rule 
under  the  threshold  criteria  of  E.xecutive 
Order  13132  and  have  determined  that 
it  would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
governments. 

List  of  Subjects  in  20  CFR  Part  200 

Claims,  Freedom  of  information, 
Organization  and  functions 
(Government  agencies).  Privacy, 
Railroad  retirement.  Sunshine  .'\ct. 

■  For  the  reasons  set  out  in  the  preamble, 
title  20,  part  200.  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 

follows: 

PART  200— GENERAL 
ADMINISTRATION 

■  1  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5)  and  45 
U.S.C.  362.'§  200.4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  under  5  U.S.C.  552a; 
§  200. R  also  issued  under  5  U.S.C.  552b;  and 
§200.7  also  issued  under  31  U.S.C.  3717. 

■  2.  Section  200.4  is  amended  as  follows: 

■  a.  By  revising  paragraphs  (d).  (h),  (i), 
and  (m); 

■  b.  In  paragraphs  (j)  introductory  text, 
(j)(2),  (k),  (1).  and  (n)(2)  by  removing  the 
words  "Executive  Director"  wherever 
they  appear,  and  adding  in  their  place 
the  words  "General  Counsel":  and 

■  c.  By  removing  the  parenthetical 
information  collection  sentence  at  the 
end  of  paragraph  (p). 

The  revisions  read  as  follows: 

§  200.4    Availability  of  information  to  the 
public. 

***** 

(d)  The  materials  and  indexes  thereto 
shall  be  kept,  and  made  available  to  the 
public  upon  request,  in  the  bureaus  and 
offices  of  the  Board  that  produce  or 
utilize  the  materials.  The  following 
materials  currently  in  use  shall,  as  long 
as  they  are  in  effect  as  precedents  and 
instructions,  be  made  a\ailable  m 
offices  of  the  Board  at  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092: 

(1)  In  the  Office  of  Programs/ 
Operations:  The  Retirement  Claims 
Manual.  RCM  Circulars,  Special 
Services  Manual,  Pfilicy  Decisions, 
Procedural  .Memoranda  containing 
information  on  the  adjudication  of 
claims  not  contained  in  the  Retirement 
Claims  Manual  or  in  RCM  Circulars, 
Field  Operating  Manual  (Parts  1  and  VI), 
FOM  Circulars  and  Memoranda,  the 
Occupational  Disability  Rating 
Schedule.  Adjudication  Instruction 


Manual,  Regional  Operating  Manual 
(Part  I),  memorandum  instructions  on 
adjudication,  and  circular  letters  of 
instruction  to  railroad  officials. 

(2)  In  the  Office  of  Programs/ 
Assessment  and  Training:  The 
Instructions  to  Employers,  and  Circular 
Letters  to  Employers. 

(3)  In  the  Office  of  General  Counsel: 
Legal  Opinions. 

(4)  In  the  Office  of  the  Secretar>'  to  the 
Board:  Decisions  and  rulings  of  the 
Board. 

(5)  Regional  offices  and  field  offices 
shall  also  make  available  to  the  extent 
practicable  such  of  these  materials  and 
indexes  as  are  furnished  them  in  the 
ordinary'  course  of  business. 

*         *         *         *         * 

(h)  Any  person  or  organization 
requesting  records  pursuant  to  this 
section  shall  submit  such  request  in 
writing  to  the  General  Counsel,  Railroad 
Retirement  Board,  Room  836.  844  North 
Rush  Street.  Chicago,  Illinois  60611- 
2092.  All  such  requests  should  be 
clearly  and  prominently  identified  as 
requests  for  information  under  the 
Freedom  of  Information  Act.  If 
submitted  by  mail  or  otherwise 
submitted  in  an  envelope  or  other  cover, 
requests  should  be  clearly  and 
prominently  identified  as  such  on  the 
envelope  or  cover.  Requests  may  also  be 
submitted  by  e-mail. 
LA  WGroupMailbox@rrb.gov. 

(i)  The  General  Counsel,  or  any  other 
individual  specifically  authorized  to  act 
on  behalf  of  the  General  Counsel,  shall 
have  the  authority  to  grant  or  deny  a 
request  for  information  submitted  under 
this  section.  The  General  Counsel  or 
such  authorized  representative  shall, 
within  20  working  days  following  the 
receipt  of  a  request,  except  as  provided 
in  paragraph  (j)(l)  of  this  section,  make 
a  determination  granting  or  denying  the 
request  and  notif\'  the  requester  of  his 
or  her  decision,  and  if  a  denial,  the 
reasons  therefor.  The  requester  shall  be 
further  advised  that  a  total  or  partial 
denial  may  be  appealed  to  the  Board  as 
provided  in  paragraph  (j)  of  this  section. 
***** 

(m)  The  Board  shall,  prior  to  February 
1  of  each  year,  prepare  and  submit  a 
report  to  the  Attorney  General  of  the 
United  States  covering  each  of  the 
categories  of  records  maintained  in 
accordance  with  the  foregoing  for  the 
preceding  fiscal  year. 
***** 

Dated:  October  22.  2003. 

By  Authority  of  the  Board. 
Beatrice  Ezerski. 
Secretan'  to  the  Board. 
[PR  Doc.  03-27107  Filed  10-28-03;  8:45  am] 

BILLING  CODE  7905-01 -P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

(AAG/A  Order  No.  019-2003] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Dep<irtnient  ui  justice. 
action:  Final  rule. 

summary:  The  Department  of  Justice, 
Civil  Rights  Division,  is  exempting  two 
Privacy  Act  systems  of  records,  entitled 
Central  Civil  Rights  Division  Index  File 
and  Associated  Records  (JUSTICE/CRT- 
001).  and  Files  on  Employment  Civil 
Rights  Matters  Referred  by  the  Equal 
Emplovment  Opportunity  Commission 
aUSTICE/CRT-OO?),  from  the 
subsections  of  the  Privacy  Act  listed 
below.  The  systems  I'f  rcf  nrd^  were 
published  in  the  Federal  Register  on 
August  1 1 ,  2003  (68  FR  47610). 
EFFECTIVE  DATE:  This  final  rule  is 
I'lfci  t:\r^  October  29.  2003. 
FOR  FURTHER  INFORMATION  CONTACT; 
Mar\  ( .dn;;,     jnj    <(r-lH23. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  exempting  JUSTICE/ 
CRT-001  from  5  U.S.C,  552a  (c)(3)  and 
(4);  (d)(1).  (2),  (3).  and  (4);  (e)(1).  (2).  (3), 
(5),  and  (8);  and  (g).  The  Department  is 
exempting  JUSTICE/GRT-007  from  5 
U.S.C.  552a  (d)(1),  (2),  (3)  and  (4).  The 
exemptions  will  be  applied  only  to  the 
extent  that  information  in  a  record  is 
subject  to  exemption  pursuant  to  5 
U.S.C,  552a  (j)  and  (k).  The  Department 
also  is  removing  the  exemptions  to  the 
former  Civil  Rights  Division  system  of 
records  entitled  "Freedom  of 
Information/Privacy  Act  Records 
(JUSTICE/CRT-Old)"  at  28  CFR  16.90 
(e)  and  (f).  The  records  in  CRT-010  are 
now  covered  by  DOJ-004.  and  the 
exemptions  are  stated  in  28  CFR  16.130. 

On  August  11,  2003  (68  FR  47519).  a 
proposed  rule  was  published  in  the 
Federal  Register  with  an  invitation  to 
comment.  No  comments  were  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601-612,  this 
order  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Fart  16 

Administrative  practices  and 
procedures.  Courts,  Freedom  of 
information,  and  Privacy. 
■  Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  amend  28  CFR  part  16 
as  follows: 
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PART  16— {AMENDED] 

■  1 .  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  552a.  552b(g). 
and  5,53;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509. 
510,  534;  31  U.S.C.  3717,  and  9701, 

■  2.  Section  16,90  is  revised  to  read  as 

follows: 

§  16.90     Exemption  of  Civil  Rights  Division 
Systems, 

(aj  The  following  system  of  records  is 
exempted  from  subsections  {c)(3)  and 
(4):  (d](l),  (2),  (3)  and  (4):  (e)(1),  (2).  (3). 
(5).  and  (8);  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)  and  (k): 
Central  Civil  Rights  Division  Index  File 
and  Associated  Records  (JUSTICE/CRT- 
001).  These  exemptions  apply  only  to 
the  extent  that  information  in  a  record 
is  subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2).  (k)(l)  and  (kK2). 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  Subspction  (c)(3).  To  provide  the 
subject  of  a  criminal,  civil,  or 
administrative  matter  or  case  under 
investigation  with  an  accounting  of 
disclosures  of  records  concerning  him 
or  her  could  inform  that  individual  of 
the  existence,  nature,  or  scope  of  an 
actual  or  potential  criminal  or  ci\'il 
violation  to  gain  valuable  information 
concerning  the  nature  and  scope  of  the 
investigation,  to  determine  whether  he 
or  she  is  the  subject  of  the  investigation, 
and  seriouslv  impodt"  law  enforcement 
efforts  by  permitting  the  record  subject 
and  other  persons  to  whom  he  or  she 
might  disclose  the  records  to  avoid 
criminal  penalties,  civil  remedies,  or 
administrative  measures. 

(2)  Subsection  (c)(4).  This  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  Subsection  (d)(lj.  Disclosure  of 
investigatory  information  could 
interfere  with  the  investigation,  reveal 
the  identity  of  coirfidential  sources,  and 
result  in  an  unwarranted  invasion  of  the 
privacy  of  others.  Disclosure  of 
classified  national  securitv  information 
would  cause  damage  to  the  national 
security  of  the  United  States.  In 
addition,  these  records  inav  be  subject 
to  protective  orders  entered  bv  federal 
courts  to  protect  their  confidentiality. 
Further,  many  of  the  records  contained 
in  this  system  are  copies  of  documents 
which  are  the  propertv  of  state  agencies 
and  were  obtained  under  express  or 
implied  promises  to  strictly  protect  their 
confidentialitv. 

(4)  Subaection  ldl(2).  Amendment  of 
the  records  could  interfere  with  ongoing 
criminal  or  civil  law  enforcement 


proceedings  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(5)  Subsection  (d)(3)  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  from  (d)(1) 
and  (2). 

(6)  Subs&:tion  (e)(1).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  this  information  to 
aid  in  establishing  patterns  of  activity 
and  provide  investigative  leads. 

(7)  Subsection  (e)(2).  To  collect 
information  from  the  subject  individual 
could  serve  notice  that  he  or  she  is  the 
subject  of  a  criminal  investigation  and 
thereby  present  a  serious  impediment  to 
such  investigation. 

(8)  Subsection  (e)(3).  To  inform 
individuals  as  required  by  this 
subsection  could  reveal  the  existence  of 
a  criminal  or  civil  investigation  and 
compromise  investigative  efforts. 

(9)  Subsection  (e)(5).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessan,'  to  retain  this  information  to 
aid  in  establishing  patterns  of  activity 
and  provide  investigative  leads. 

(10)  Subsection  (e)(8).  To  serve  notice 
could  give  persons  sufficient  warning  to 
evade  investigative  efforts. 

(11)  Subsection  Igj.  This  subsection  is 
inapplicable  to  the  extent  that  the 
system  is  exempt  from  other  specific 
subsections  of  the  Privacy  Act. 

(c)  The  following  system  of  records  is 
exempted  from  subsections  (d)(1),  (2), 
(3)  and  (4)  of  the  Privacy  Act  pursuant 
to  5  U,S.C.  552a  (k):  "Files  on 
Employment  Civil  Rights  Matters 
Referred  by  the  Equal  Employment 
Opportunity  Commission  (JUSTICE/ 
CRT-007)."  These  exemptions  apply 
only  to  the  extent  that  information  in  a 
record  is  subject  to  exemption  pursuant 
to  5  U.S.C.  .552a  (k)(2). 

(d)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  Subsection  (d)(1).  Disclosure  of 
investigatory  information  could 
interfere  with  the  investigation,  reveal 
the  identity  of  confidential  sources,  and 
result  in  an  unwarranted  invasion  of  the 
privacy  of  others.  In  addition,  these 
records  may  be  subject  to  protective 
orders  entered  by  federal  courts  to 
protect  their  confidentiality.  Further, 
many  of  the  records  contained  in  this 
system  are  copies  of  documents  which 


are  the  property  of  state  agencies  and 
were  obtained  under  express  or  implied 
promises  to  strictly  protect  their 
confidentiality. 

(2)  Subsection  (d)(2).  Amendment  of 
the  records  could  interfere  with  ongoing 
criminal  or  civil  law  enforcement 
proceedings  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(3)  Subsection  (did  I.  (2),  (3)  and  (4). 
This  system  contains  investigatory 
material  compiled  by  the  Equal 
Opportunity  Commission  pursuant  to  its 
authoritv  under  42  U.S.C.  2000(»-8. 
Titles  42  U.S.C.  2000e-5(b),  42  U.S.C. 
2000e-8(e),  and  44  U.S.C.  3508  make  it 
unlawful  to  make  public  in  anv  manner 
whatsoever  any  information  obtained  by 
the  Commission  pursuant  to  the 
authoritv. 

(4)  Subsectjon  (d)(3l  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  from  (d)(1) 
and  (2). 

Dated:  October  17.  2003, 

Paul  R.  Corts, 

Assistant  Attorney  Generol  for 
Administration. 

[FR  Dor.  03-27193  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

BIN  1010-AD07 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf  Civil 
Penalties 

AGENCY:  Minerals  Management  Service 
(MMSJ,  Interior. 

ACTION:  Final  rule. 

summary:  The  MMS  is  required  to 
review  the  maximum  daily  civil  penalty 
assessment  allowable  under  its 
regulations  at  least  once  every  3  years 
for  the  purpose  of  adjusting  this  amount 
in  accordance  with  the  Consumer  Price 
Index  (CPI).  as  prepared  by  the  Bureau, 
of  Labor  Statistics.  Department  of  Labor. 
The  intended  effect  is  for  pimitixe 
assessments  to  keep  up  with  inflation. 
Thus,  MMS  is  publishing  a  final  rule  to 
adjust  the  civil  penalty  assessment  to 
comply  with  the  Department  of  Labor's 
CPI.  This  final  rule  informs  the  public 
and  the  regulated  community  of  the 
adjusted  civil  penalty  assessment. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  November  28.  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Slitor,  Safety  and  Enforcement 
Branch  at  (703)  787-1030  or  e-mail  at 
Doug. Slitor&wms. gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  (Pub. L. 101-380)  expanded  and 
strengthened  MMSs  authority  to 
impose  penalties  for  violating 
regulations  promulgated  under  the 
Outer  Continental  Shelf  (OCS)  Lands 
Act,  43  U.S.C.  1331  et  seq.  Section  8201 
of  OPA  90  authorizes  the  Secretar)"  of 
the  Interior  (Secretary)  to  assess  a  civil 
penalty  without  providing  notice  and 
time  for  corrective  action  where  a 
failure  to  comply  with  applicable 
regulations  results  in  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  human  life  or  the 
environment.  The  goal  of  the  MMS  OCS 
Civil  Penalty  Program  is  to  ensure  safe 
and  clean  operations  on  the  OCS.  By 
pursuing,  assessing,  and  collecting  civil 
penalties,  the  program  is  designed  to 
encourage  compliance  with  OCS 
statutes  and  regulations. 

Not  all  regulatory-  violations  warrant  a 
review  to  initiate  civil  penalty 
proceedings.  However,  violations  that 
cause  injury,  death,  or  environmental 
damage,  or  pose  a  threat  to  human  life 
or  the  environment,  will  trigger  such 
review. 

In  accordance  with  OPA  90,  every  3 
years  MMS  must  analyze  the  civil 
penalty  maximum  amount  in 
conjunction  with  the  CPl  prepared  by 
the  U.S.  Department  of  Labor.  If  an 
adjustment  is  necessar\'.  MMS  informs 
the  public  through  the  Federal  Register 
of  the  new  maximum  amount.  MMS 
must  comply  with  OPA  90  which 
specifies  the  CPI  as  the  index  and  the 
MMS  action  is  not  discretionary. 
Therefore,  public  comments  are 
unnecessarv  and  in  accordance  with  5 
U.S.C.  553(b)(3)(B).  MMS  is  publishing 
an  immediately  final  rule  instead  of  a 
proposed  rule. 

MMS  uses  Office  of  Management  and 
Budget  (0MB)  guidelines  for 
determining  how  penalty  amounts 
should  be  rounded  In  computing  this 
new  civil  penaltv  maximum  amount. 
MMS  divided  the  August  2002  CPI-of 
180.7  by  the  previouslv  used  August 
1995  CPI  of  152.9.  This  resulted  in  a 
multiplying  factor  of  1.18.  The  previous 
maximum  amount  of  $25,000  per 
violation  per  day  was  multiplied  by  the 
1.18  factor  and  resulted  in  a  new- 
maximum  penalty  amount  of  $29,500. 
This  amount  was  rounded  to  $30,000  as 
per  OMB  guidelines.  The  new  civil 
penalty  maximum  amount  is  now 


$30,000  per  violation  per  day  It  must  be 
remembered  that  this  is  a  maximum 
amount  and  is  only  used  when  a  non- 
compliance issue  warrants  it. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  final  rule  is  not  significant  under 
E.O.  12866  and  has  not  been  reviewed 
bv  the  Office  of  Management  and 
Budget  (OMB) 

Regulatory-  Flexibility  (RF)  Act 

The  Department  of  the  Interior  (DOI) 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RF  Act  (5  U.S.C.  601  et  seq.). 
This  rule  applies  to  all  lessees  that 
operate  on  the  OCS.  Generally,  lessees 
that  operate  under  this  rule  would  fall 
under  the  Small  Business 
Administration's  (SBA)  North  American 
Industry'  Classification  System  Codes 
211111,  Crude  Petroleum  and  Natural 
Gas  Extraction  and  213111,  Drilling  Oil 
and  Gas  Wells.  Under  these  codes,  SBA 
considers  all  companies  with  few-er  than 
500  employees  to  be  a  small  business. 
We  estimate  that  of  the  130  lessees  that 
explore  for  and  produce  oil  and  gas  on 
the  OCS.  approximately  90  are  small 
businesses  (70  percent).  The  primary- 
effect  of  the  rule  is  the  increase  in  civil 
penalties  assessed  only  for  those 
operators  that  do  not  comply  with 
Federal  OCS  regulations. 

This  rule  will  have  no  impact  on  the 
oil  and  gas  industry'  operators  that 
comply  with  Federal  OCS  regulations. 
For  those  operators  w-hose  non- 
compliance results  in  a  civil  penalty, 
the  increase  resulting  from  the  inflation 
factor  of  1.18  amounts  to  an  increase  of 
less  than  $200,000  spread  over  an 
average  of  3  7  cases  per  year  or  slightly 
over  $5,000  additional  per  case.  This  is 
using  data  over  the  past  9  years  and 
averaging  civil  penalties  paid  and 
number  of  cases  paid  per  year.  This 
dollar  amount  is  very  minor  considering 
the  considerable  sums  of  money 
operators  must  have  to  operate  on  the 
OCS.  This  is  true  for  even  the  smallest 
of  OCS  operators. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agenc}''s 
responsiveness  to  small  business.  If  you 
w-ish  to  comment  on  the  actions  of 
MMS,  call  1-8B8-REG-FAIR  (1-888- 
734-3247).  You  may  comment  to  the 
Small  Business  Administration  without 


fear  of  retaliation.  Disciplinary  action 
for  retaliation  by  an  MMS  employee 
may  include  suspension  or  termination 
from  employment  with  the  Department 
of  the  Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  the 
SBREFA  (5  U.S.C.  804(2)).  This  rule: 

1 .  Does  not  have  an  armual  effect  on 
the  economy  of  $100  million  or  more. 
As  described  above,  we  estimate  an 
annual  increase  of  $5,000  per  civil 
penalty  case. 

2.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  minor  increase 
in  cost  will  not  change  the  way  the  oil 
and  gas  industrv'  conducts  business,  nor 
will  it  affect  regional  oil  and  gas  prices; 
therefore,  it  will  not  cause  major  cost 
increases  for  consumers,  the  oil  and  gas 
industry,  or  any  government  agencies. 

3.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  All  lessees  and 
drilling  contractors,  regardless  of 
nationality,  will  have  to  comply  with 
the  requirements  of  this  rule.  Therefore, 
the  rule  will  not  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

This  regulation  does  not  contain  any 
information  collection  requirements 
subject  to  the  PRA.  We  will  not  submit 
Form  83-1  to  OMB  for  review  and 
approval  under  Section  3507(d)  of  the 
PRA. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  Federal  and  State 
goverrmients.  This  final  rule  only 
increases  the  maximum  civil  penalty 
amount  per  day  allowed.  This  is  outside 
State  jurisdiction.  States  have  no  role  in 
this  activity.  The  rule  does  not  impose 
costs  on  States  or  localities 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  E.O.  13175.  this 
rule  does  not  have  tribal  implications 
that  impose  substantial  direct 
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compliance  costs  on  Indian  tribal 
governments. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
the  rule  does  not  have  significant 
Takings  Implications.  A  Takings 
Implication  Assessment  is  not  required. 
The  rulemaking  is  not  a  governmental 
action  capable  of  interfering  with 
constitutionally  protected  property 
rights. 

Civil  (ustice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 

The  final  mlemaking  does  not 
introduce  requirements  that  would 
cause  lessees  or  operators  to  perform  or 
change  any  activities  on  the  OCS  which 
would  result  in  environmental  impacts 
beyond  those  addressed  in  the  National 
Environmental  Policy  Act  documents 
associated  with  the  OCS  plans. 

Unfiinded  Mandates  Reform  Act 
(UMRA)  ofl995  (Executive  Order 
12866) 

• 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  any  Federal 
mandates,  nor  does  the  rule  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  A  statement  containing 
the  information  required  by  the  UMRA 
(2  U.S.C.  1531  et  seq.]  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sulphur 
exploration,  Surety  bonds. 

Dated:  October  20.  2003. 

Rebecca  W.  Watson, 

Assistant  Secretary— Land  and  Minerals 
Management. 

U  For  the  reasons  stated  in  the  preamble, 
MMS  amends  30  CFR  Part  250  as 
follows: 


PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

■  1 .  Authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

■  2.  Section  250.1403  is  revised  to  read 
as  follows: 

§250.1403    What  is  the  maximum  civil 
penatty?     j 

The  maximum  civil  penalty  is 
530,000  per  day  per  violation. 

|FR  Doc.  03^-27280  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4310-MR-P 


POSTAL  SERVICE 
39  CFR  Part  111 

Price  of  Semipostal  Stamp 

agency:  Postal  Service. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  effective  date  for  the 
pricing  and  issuance  of  Stop  Family 
Violence  Semipostal  Stamp  published 
in  the  Federal  Register  on  August  18. 
2003  (Vol.  68,  No.  159,  pages  49362- 
49363)  is  changed  from  October  11, 
2003  to  October  8,  2003. 

DATES:  This  notice  is  effective  October 
29,  2003.    ( 

SUPPLEMENTARY  INFORMATION:  On 

October  8,  2003.  President  George  Bush 
announced  the  nationwide  sale  of  the 
Stop  Family  Violence  Semipostal  Stamp 
at  a  White  House  ceremony  recognizing 
October  as  Domestic  Violence 
Awareness  Month. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(KR  Doc.  03-2718.S  Filed  10-28-03;  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0327:  FRL-7330-4] 

Imidacloprid;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agencv  (EP,\). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  of  imidacloprid,  (l-[6-chloro-3- 
pyridinyl)  methyl]-iV-nitro-2- 
imidazolidinimine)  and  its  metabolites 
containing  the  6-chloropyridinyl 


moiety,  all  expressed  as  parent  in  or  on 
soybean  seed.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  as  a  seed  treatment 
on  soybean  seed.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  imidacloprid  in  this 
food  commodity.  The  tolerance  will 
expire  and  is  revoked  on  December  31, 
2006. 

DATES:  This  regulation  is  effective 
October  29.  2003.  Objections  and 
requests  for  hearings,  identified  bv 
docket  (ID)  number  OPP-2003-0327, 
must  be  received  on  or  before  December 
29.  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Ertman,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  N\V..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9367:  e-mail  address:  Sec-18- 
MaiIbox@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
government  agency  involved  in 
administration  of  environmental  quality 
programs  (e.g..  Departments  of 
Agriculture,  Environment).  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•     Federal  or  State  Government  Entity 
(NAICS  9241). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  Sysiem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  applv  to 
certain  entities.  If  you  have  anv 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information.'' 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
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under  docket  (ED)  number  OPP-2003- 
0327.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy'., 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidavs.  The  docket  telephone  number 
isf703')  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://n-\%-\v. epa.gov/fedrgstr/.  A 
frequentlv  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
w\M,v. access. gpo. gov /nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html, 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments. 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
■  Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  the 
combined  residues  of  imidacloprid.  (1- 
|6-chloro-3-pyridinyl)  methyl j-.V-nitro- 
2-imidazolidiniraine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  or  on  soybean  seed  at  1.0  parts 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
2006.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 


tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFR.^.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e..  without  having 
received  any  petition  from  an  outside 
partv. 

Section  408{b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietarx'  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  .  ." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  bv  the  Food  Qualitv  Protection 
Act  of  1996  (FQPA).  EPA  has 
established  regulations  governing  such 
emergencv  exemptions  in  40  CFR  part 
166. 

III.  Emergency  Exemption  for 
Imidacloprid  on  Soybean  Seed  and 
FFDCA  Tolerances 

The  States  of  low-a  and  Wisconsin 
requested  the  use  of  imidacloprid  as  a 
seed  treatement  on  soybean  seed  to 
control  the  bean  leaf  beetle,  a  vector  of 
bean  pod  mottle  virus.  Due  to  abnormal 
weather  pattens,  the  incidence  of  bean 
pod  mottle  virus  was  expected  to  be 
highter  than  normal  in  2003.  EPA  has 
authorized  under  FIFRA  section  18  the 


use  of  imidacloprid  on  soybean  seed  for 
control  of  bean  leaf  beetle  in  Iowa  and 
Wisconsin.  After  having  reviewed  the 
submissions.  EPA  concurs  that 
emergency  conditions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
imidacloprid  in  or  on  soybean  seed.  In 
doing  so,  EPA  considered  the  safety 
standard  in  section  408(b)(2)  of  the 
FFDCA,  and  EPA  decided  that  the 
necessarX'  tolerance  under  section 
408(l)(6)'of  the  FFDCA  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2006,  under  section  408(1)(5)  of  the 
FFDCA.  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  soybean 
seed  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on.  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
W'hether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
soybean  seed  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
imidacloprid  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Iowa  and 
Wisconsin  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  FIFRA  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  imidacloprid, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT 
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IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  jf  analyses  t(i 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7), 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  imidacioprid  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  time-limited  tolerance  for 
combined  residues  of  imidacioprid  in  or 
on  soybean  seed  at  1.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  fo^  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 


which  adverse  effects  of  concern  are 

identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinelv  used.  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietarv'  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  cr  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  bv  the 
appropriate  UF  (RfD  =  NOAELVuF). 
\Vhere  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA.  this  additional  factor  is  applied 
to  the  RfD  bv  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  te 
accommodate  this  type  of  FQPA  SF. 

For  non-dietar\'  risK  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 


intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primar}'  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
wi'.l  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO'^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  imidacioprid  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

j   Assessment 


Exposure  Scenario 


Dose  Used  In  Risk  Assess- 
ment. UF 


FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 


Acute  dietary  (all  popu- 
lations including  infants 
and  children) 


NOAEL  =  not  deter- 
mined 

LOAEL  =  42  milligrams 
kilogram/day  (mg/kg/ 
day)  I 

UF  =  300  I 

Acute  RfD  =  0.14  mg/ 
kg/day 


FQPA  SF  =  1 
aPAD  =  acute  RfD 
FQPA  SF  =  0.14  mg/kg/ 
dey 


Acute  neurotoxicity  -  rats 
LOAEL  =  42  mg/kg/day  based   on   de- 
creased motor  activity  in  female  rats 


Chronic  dietary  (all  popu- 
lations) 


NOAEL  =  5.7  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.057 
mg/kg/day 


FQPA  SF  =  1 
cPAD  =  chronic  RfD 
FQPA  SF  =  0.057  mg/ 
kg/day 


Short-term  oral  (1-30  days) 


Oral  study 

NOAEL  =  1 0  mg/kg/day 


LOC  forfVlOE  =  100 
(residential,  includes 
the  FQPA  SF) 


Combined  chronic  toxic/carcinogenicity  - 
rat 

LOAEL  =  16.9  mg/kg/day,  based  upon  in- 
creased incidence  of  mineralized  par- 
ticles in  thyroid  colloid  in  males 


Intermediate-tenm  oral  (1-6 
months) 


1- 

Oral  study 

NOAEL  ^  9.3  mg/kg/day 


LOCforf^OE  =  100 

(residential,  includes 
the  FOPA  SF) 


Developmental  toxicity  -  rat 

Maternal  LOAEL  =  30  mg/kg/day,  based 

upon  decreased  body  weight  gain  and 

corrected  body  weight  gain 


Subchronic  neurotoxicity  -  rat 
LOAEL   -   63.3  mg/kg/day,   based 
decreased  body  weight  gain 


upon 


Short-term  dermal  (1-30 
days) 


Oral  study 

NOAEL  =  10  mg/kg/day 

(dermal  absorption 

rate  =  (7.2%) 


LOC  for  MOE  =  100 

(occupational) 
LOC  for  MOE  =  100 

(residential,  includes 

the  FQPA  SF) 


Developmental  toxicity  -  rat 

Maternal  LOAEL  =  30  mg/kg/day,  based 

upon  decreased  body  weight  gain  and 

corrected  body  weight  gain 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenano               ^ose  Used^.  R,s^K  Assess-  ^    ^^^^^  SP  a^nd^Level  of _ 

ment 

Study  and  Toxicokjgical  Effects 

Intermediate-term  dermal 
(1-6  months) 

Oral  study                           LOC  for  MOE  -  100 
NOAEL  =  9.3  mg/kg/day         (occupational) 
(demial  absorption          LOC  ^or  MOE  =  lOO 
rate  =  7.2°o)                         (residential,  includes 

the  FOPA  SF) 

Sut>chronic  neurotoxicity  -  rat 

LOAEL   =   63  3   mg'kg'day,    based   upon 
decreased  boay  weight  gam 

Long-term  dermal  (6 
months) 

Oral  study                            LOC  for  MOE  =  100            Combined  chronic  toxic/carcinogenicity  - 

NOAEL  :=  5  7  mg''kg.'day         (occupational)                      --at 
(dermal  absorption           LOC  for  MOE  =  100            LOAEL  =16  9  rng  kg  day,  basec  jpon  in- 
rate  =  7.2%)                         (residential,  includes            creased   mciaence  of  mineralized  par- 

the  FOPA  SF)                     tides  m  thyroid  colloid  in  males 

Short-term  inhalation  (1-30 
days) 

Oral  study                            LOC  for  MOE  =  100          '  Developmental  toxicity  -  rat 
NOAEL  =  10  mg/kg/day         (occupational!                  Maternal  LOAEL  =  30  mg'kg  day,  based 
(inhalation  absorption      LOC  tor  MOE  =  100                upon  decreased  body  weigh*  gain  and 
rate  =  100°o)                        (residential,  includes            corrected  body  weiah't  gam 

the  FOPA  SF)               1 

Intermediate-term  inhalation 
(1-6  months) 

Oral  study                            LOC  for  MOE  =  100            Subchronic  neurotoxicity  -  rat 

NOAEL  =  9.3  mg/kg/day  '      (occupational)                 LOAEL  =  63.3  mg/kg/day.   based   upon 

(inhalation  absorption      LOC  for  MOE  =  100               decreasec  body  weight  gam 
rate  =  100°o)                       (.residential,  includes 

the  FOPA  SF)                | 

Long-term  inhalation  (>  6 
months) 

Oral  study 

NOAEL  =  5.7  mg,'kg,'day 

(inhalation  absorption 

rate  =  100%) 

LOC  for  MOE  =  100           Combined  chronic  toxic/carcinogenicity  - 

(occupational)                     rat 
LOC  for  MOE  =  100             LOAEL  =  16  9  mg  kq  day.  basea  upon  in- 
(residentiai,  mciudes           creased  mcioence  o'  nmeraizec  par- 
the  FOPA  SF)                      tides  m  thyroio  colloid  in  males 

Cancer  (oral,  dermal,  inhala*    No  evidence  of  carcino- 
tion)                                             genicity  for  humans 

Not  applicable                   No  evidence  of  carcinogenicity  in  rats  and 

mice 

The  reference  to  the  FOPA  SF  refers  to  any  additional  SF  retained  due  tc  concerns  unique  to  the  FQPA 


In  its  objections  to  a  separate 
imidacloprid  tolerance  action.  N'RDC 
claims  that  EPA  erred  by  regulating  on 
the  basis  of  a  LOAEL  for  acute  and 
chronic  toxicity.  As  can  be  seen  from 
the  above  table.  NRDC  is  mistalcen  with 
•regard  to  use  of  a  LOAEL  for  estimating 
the  RfD  for  chronic  risk.  The  acute 
toxicity  endpoint  was  based  upon  a 
LOAEL  of  42  mg/kg/day  from  an  acute 
neurotoxicity  study  in  rats.  This  value 
was  adjusted  with  a  safety  factor  of  3X 
to  approximate  the  value  of  a  NOAEL. 
EPA  has  high  confidence  that  this  value 
of  3X  is  sufficient  for  several  reasons. 
The  effect  seen  at  the  LOAEL  in  the 
acute  neurotoxicity  study  (decreased 
motor  activity],  occurred  only  in  one  sex 
of  the  rat  (females),  was  characterized  as 
minimal,  and  may  have  been  a  result  of 
the  use  of  the  gavage  dosing  in  the 
study.  The  decreased  motor  activit\'  was 
not  replicated  following  repeated 
dietar>'  administration  (non-gavage)  at 
lower  and  higher  doses  (10.  70  or  200 
mg/kg/day)  in  the  subchronic 
neurotoxicity  study  in  the  same  species 
(rats).  Further,  using  a  safety  factor  nf 
3X  produces  a  regulatory  endpoint 
lower  than  the  acute  effect  levels  in 


other  standard  studies  for  determining 
an  acute  endpoint,  developmental 
toxicity  studies  in  two  species,  and  in 
another  study  that  is  on  occasion  used 
for  such  a  purpose,  the  developmental 
neurotoxicit}'  study  in  rats.  Also  in 
these  objections.  NRDC  claims  that  EPA 
failed  to  calculate  residential  risks  for 
some  scenarios,  based  on  low  toxicity 
(no  endpoints  were  chosen).  On  October 
8.  2002.  the  Health  Effects  Division 
(HED).  Hazard  Identification 
Assessment  Review  Committee  (HL'\RC) 
reviewed  the  hazard  data  base  for 
imidacloprid  and  established  additional 
endpoints.  Endpoints  were  chosen  for 
each  of  the  following  exposure 
scenarios:  Acute  dietary,  chronic 
dietary',  short-term  oral,  intermediate- 
term  oral,  short-term  dermal, 
intermediate-term  dermal,  long-term 
dermal,  short-term  inhalation, 
intermediate-term  inhalation,  and  long- 
term  inhalation.  In  the  current  risk 
assessment  (Unit  I!.E.  of  this  document). 
EPA  calculated  short-term  residential 
risks  (oral,  dermal,  and  inhalation)  for 
both  adubs  and  children  for  a  wide- 
range  of  representative  scenarios, 
including  applications  to  lawns. 


ornamental  plantings,  indoor  and 
outdoor  potted  plants,  and  dogs  and 
cats.  Based  on  current  residential  use 
patterns  for  imidacloprid,  EPA  expects 
the  duration  of  exposure  to  be  short- 
term  (1-30  days),  and  would  not  result 
in  intermediate-term  or  long-term 
exposure.  EPA  also  conducted  human 
health  aggregate  risk  assessments  for  the 
following  exposure  scenarios:  Acute 
aggregate  (food  +  drinking  water),  short- 
term  aggregate  exposure  (food  -^ 
drinking  water  -t-  residential),  and 
chronic  aggregate  exposure  (food  -t- 
drinking  water). 

B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.472)  for  the 
combined  residues  of  imidacloprid.  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Meat,  milk,  poultry,  and 
egg  tolerances  have  also  been 
established  for  the  combined  residues  of 
imidacloprid.  In  conducting  dietan,' 
exposure  assessments.  EPA  used  the 
Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Commodity 
LQtake  Database  (DEEMTf^-FCID)  which 
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incorporates  food  consumption  data  as 
reported  by  respondents  in  the  U.S. 
Department  of  Agriculture  (USDA) 
1994-1996  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  1994-96  and  1998  data 
are  based  on  the  reported  consumption 
of  more  than  20.000  individuals  over 
two  non-consecutive  survey  days. 
Consumption  data  are  averaged  for  the 
entire  U.S.  population  and  within 
population  subgroups  for  chronic 
e.xposure  assessment,  but  are  retained  as 
individual  consumption  events  for  acute 
exposure  assessment.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  imidacloprid  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  studv  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  DEEMT"^'  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1994-1996/ 
1998  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  Tier  1 , 
deterministic  acute  dietary  exposure 
assessment  was  conducted  using 
tolerance-level  residues.  100  PCT 
information  for  registered  and  proposed 
commodities:  and  modified  DEEM'^^ 
(vision  7.76)  processing  factors  for  some 
commodities  based  on  guideline 
processing  studies.  EPA  estimated 
exposure  based  on  the  95'''  percentile 
value  from  this  deterministic  exposure 
assessment. 

In  its  objections  to  a  separate 
imidacloprid  tolerance  action.  NRDC 
asserts  that  EPA  erred  by  relying  on  the 
exposure  value  for  the  95'*^  percentile  of 
the  population  in  estimating  exposure. 
NRDC  claims  that  this  approach  leaves 
5%  of  the  population  unprotected. 
These  comments  by  NRDC  represent  a 
misunderstanding  of  EPA's  exposure 
assessments.  Although  EPA  estimated 
exposure  using  the  95'*'  percentile,  EPA 
most  definitely  was  not,  however,  acting 
in  a  manner  designed  to  protect  only 
95%  of  the  population.  To  the  contrary, 
EPA's  exposure  estimates  were  designed 
to  reasonably  capture  the  full  range  of 
exposures  in  each  population  subgroup. 
As  explained  in  its  science  policy  paper 
on  this  subject,  EPA,  in  estimating 
exposure  for  population  subgroups, 
generally  considers  various  population 
percentiles  of  exposure  between  95  and 
99.99,  depending  on  the  extent  of 
overestimation  in  the  residue  data  used 


in  the  assessment.  In  each  exposure 
assessment  EPA  is  attempting  to 
reasonably  estimate  the  full  range  of 
exposures  in  a  subgroup.  Accordingly, 
as  EPA  noted  in  its  policy  paper,  just  as 
when  EPA  uses  the  95"^  percentile  with 
non-probabilistic  exposure  assessments 
EPA  is  not  suggesting  that  EPA  is 
leaving  5%  of  the  population 
unprotected,  EPA  is  not  by  choosing  the 
99.9''^  percentile  for  probabilistic 
exposure  assessments  concluding  that 
only  99.9%  of  the  population  deserves 
protection.  Rather,  it  is  EPA's  view  that, 
with  probabilistic  assessments,  the  use 
of  the  99.9*''  percentile  generally 
produces  a  reasonable  high-end 
exposure  such  that  if  that  exposure  does 
not  exceed  the  safe  level,  EPA  can 
conclude  there  is  a  reasonable  certainty 
of  no  harm  to  the  general  population 
and  all  significant  population  groups. 
(Office  of  Pesticide  Programs,  EPA, 
Choosing  a  Percentile  of  Acute  Dietar>' 
Exposure  as  a  Threshold  of  Regulatory 
Concern  31  (March  22.  2000)). 
Importantly,  EPA  generally  uses  a 
population  percentile  of  95  when  EPA 
relies  on  worst-case  residue  values  -  i.e., 
all  crops  covered  by  the  tolerance 
contain  residues  at  the  tolerance  value. 
Even  at  the  95'*^  percentile  of  estimated 
exposure,  actual  exposure,  when  based 
on  this  assumption  tends  to  be 
significantly  overstated.  For  example, 
EPA  has  foiind  that  when  it  uses 
realistic  residue  information  (e.g.,  data 
from  monitoring  of  the  food  supply), 
that  exposure  estimates  are  generally 
substantially  lower  even  at  the  99.99'*' 
percentile. 

As  noted  above,  EPA  did  use  the 
Vvorst-case  assumption  that  all  food 
covered  by  imidacloprid  tolerances 
would  bear  residues  at  the  tolerance 
level.  Hence,  EPA  believes  its  exposure 
estimate  is  unlikely  to  understate 
exposure:  rather,  m  all  likelihood,  the 
estimate  probably  substantially 
overstates  exposure. 

ii.  Chronic  exposure.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  chronic 
dietary  exposure  assessment  was 
performed  using  published  and 
proposed  tolerance  levels,  DEEM'*''*'^ 
default  processing  factors,  and  percent 
crop  treated  (PCT)  information  on  some 
commodities. 

iii.  Cancer.  A  quantitative  cancer 
aggregate  risk  assessment  was  not 
performed  because  imidacloprid  is  not 
carcinogenic.  ^ 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(F)  of  the 
FFDCA  states  that  the  Agency  may  use 
data  on  the  actual  percent  of  food 
treated  for  assessing  chronic  dietary  risk 
only  if  the  Agency  can  make  the 


following  findings:  Condition  1,  that  the 
data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group:  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  as 
follows:  For  the  acute  assessment.  100 
PCT  was  assumed  for  all  registered  and 
proposed  commodities.  For  the  chronic 
assessment,  average  weighted  PCT 
information  was  used  for  the  following 
commodities:  Apple  34%;  Brussels 
sprouts  56%;  broccoli  35%:  cabbage 
14%;  cantaloupe  31%;  cauliflower  52%; 
collards  10%;  corn,  field  1%;  cotton 
3%;  cucumber  2%;  eggplant  36%; 
grapefruit  3%:  grape  32%;  mustard 
greens  16%;  honeydew  26%;  kale  30%; 
lemon  1%;  lettuce,  head  497o;  lime  5%; 
orange  1%;  pear  16%;  pepper  62%; 
pumpkin  7%;  spinach  15%;  squash  7%; 
sugarbeet  1%;  tangerine  9%;  tomato  9%; 
watermelon  6%;  wheat  1%.  A  default 
value  of  1%  was  used  for  all 
commodities  which  were  reported  as 
having  >1%  CT. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonablv 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed  and  are  unlikely  to 
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underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys.  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
imidacloprid  may  be  applied  in  a 
particular  area. 

2.  Dietan'  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imidacloprid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
imidacloprid. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  [FIRST]  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
ground  water.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
generally  use  FIRST  (a  Tier  1  model) 
before  using  PRZM/EXAMS  (a  Tier  2 
model).  The  FIRST  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 


Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantifv'  drinking  water 
exposure  and  risk  as  a  percent  reference 
dose  (%RfD)  or  percent  population 
adjusted  dose  {%PAD).  Instead  drinking 
water  levels  of  comparison  (DVVLOCs) 
are  calculated  and  used  as  a  point  of 
comparison  against  the  model  estimates 
of  a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
imidacloprid.  they  are  further  discussed 
in  the  aggregate  risk  sections  below. 

Analysis  of  monitoring  data  for 
degradates  (ground  water  only)  shows 
that  imidacloprid  parent  is  the 
dominant  residue  with  imidacloprid 
urea  the  most  likely  degradate.  Based  on 
the  available  information,  modeling  of 
total  residue  results  in  only  modest 
increases  over  the  exposure  estimates 
with  parent  alone.  Based  on  the  FIRST 
and  SCI-GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
imidacloprid  (total  residue)  for  acute 
exposures  are  estimated  to  be  36.04 
parts  per  billion  (ppb)  for  surface  water 
and  2.09  ppb  for  ground  water  The 
EECs  for  imidacloprid  (parent  only)  for 
acute  exposures  are  estimated  to  be 
35.89  ppb  for  surface  water  and  1.43 
ppb  for  ground  water.  The  EECs  for 
imidacloprid  (total  residue)  for  chronic 
exposures  are  estimated  to  be  17  24  ppb 
for  surface  water  and  2.09  ppb  for 
ground  water.  The  EECs  for 
imidacloprid  [parent  only)  for  chronic 
exposures  are  estimated  to  be  16.52  ppb 
for  surface  water  and  1.43  ppb  for 
ground  water 

The  New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Solid  and  Hazardous  Materials  has 
submitted  extensive  water  monitoring 
information  from  Nassau  and  Suffolk 
Counties  of  New  York.  Nassau  and 
Suffolk  counties  have  ground  water  that 
is  exceptionally  vulnerable  to  pesticide 
contamination  and  have  a  long  history 
of  a  number  of  pesticides  being  banned 
from  use  in  these  counties  over  the 
years.  In  general,  the  kinds  of 
concentrations  of  imidaclopridHparent 
only)  found  in  the  monitoring/ 
observation  and  private  drinking  water 


wells  are  in  the  range  expected  in  highly 
vulnerable  ground  water.  Imidacloprid 
has  been  detected  in  approximately  20 
(including  some  clusters  of  wells  in  the 
same  immediate  area)  out  of  about  2.000 
public  and  private  water  supply  and 
monitoring  wells.  Imidacloprid  was 
detected  in  24  of  the  approximately 
3,500  well  samples  analyzed  for 
imidacloprid  in  Nassau  and  Suffolk 
Counties.  Although  detection  of 
imidacloprid  in  about  20  of  2.000  wells 
in  an  area  with  highly  vulnerable 
ground  w-ater  does  not  demonstrate 
particularly  widespread  ground  water 
contamination.  3  of  2.000  wells  in  this 
highly  vulnerable  ground  water  have  at 
least  one  detection  greater  than  the  SCI- 
GROW  for  imidacloprid  (parent  only)  at 
1.43  ppb.  The  three  samples  that  exceed 
the  SCI-GROW  ECs  are  reported  at  2.06 
ppb.  5.98  ppb.  and  6.69  ppb.  Since  the 
surface  water  model  screening  levels  are 
greater  than  the  ground  water  model 
screening  levels  and  the  detection  levels 
reported  from  the  water  monitoring 
from  Nassau  and  Suffolk  Counties.  New 
York,  the  Agency  will  use  the  surface 
water  ECs  for  imidacloprid  total  residue 
as  a  worse  case  estimate  for  drinking 
water  in  the  aggregate  risk  assessment. 

3.  From  non-dietar\'  exposure.  The 
term  "residential  exposiu-e"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  gaiden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Imidacloprid  is  currently  registered 
for  use  on  the  following  residential  non- 
dietar\'  sites;  Granular  products  for 
application  to  lawns  and  ornamental 
plants:  ready-to-use  spray  for 
application  to  flowers,  shrubs  and  house 
plants;  plant  spikes  for  application  to 
indoor  and  outdoor  residential  potted 
plants:  ready-to-use  potting  medium  for 
indoor  and  outdoor  plant  containers; 
liquid  concentrate  for  application  to 
lawns,  trees,  shrubs  and  flowers;  ready- 
to-use  liquid  for  directed  spot 
application  to  cats  and  dogs.  In 
addition,  there  are  numerous  registered 
products  intended  for  use  by 
commercial  applicators  to  residential 
sites.  These  include  gel  baits  for 
cockroach  control;  products  intended 
for  commercial  ornamental,  lawn  and 
turf  pest  control;  products  for  ant 
control;  and  products  used  as 
preser\-atiyes  for  wood  products, 
building  materials,  textiles  and  plastics. 

As  these  products  are  intended  for  use 
by  commercial  applicators  only,  they 
are  not  addressed  in  terms  of  residential 
pesticide  handlers.  The  risk  assessment 
was  conducted  using  the  following 
residential  exposure  assumptions:  EPA 
has  determined  that  residential  handlers 
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are  likely  to  be  exposed  to  imidacloprid 
residues  via  dermal  and  inhalation 
routes  during  handling,  mixing,  loading, 
and  applying  activities.  Based  on  the 
current  use  patterns.  EPA  expects 
duration  of  exposure  to  be  short-term 
(1-30  days).  EPA  does  not  expect 
imidacloprid  to  result  in  exposure 
durations  that  would  result  in 
intermediate-term  or  long-term 
exposure. 

The  scenarios  likely  to  result  in  adult 
dermal  and/or  inhalation  residential 
handler  exposures  are  as  follows: 

•  Dermal  and  inhalation  exposure 
from  using  a  granular  push-type 
spreader. 

•  Dermal  exposure  from  using  potted 
plant  spikes. 

•  Dermal  exposureirom  using  a 
plant  potting  medium. 

•  Dermal  and  inhalation  exposure 
from  using  a  garden  hose-end  sprayer 
(dermal  and  inhalation  exposure  from 
using  a  RTl'  trigger  pump  spray  is 
expected  to  be  negligible). 

•  Dermal  and  inhalation  exposure 
from  using  a  water  can/bucket  for  soil 
drench  applications. 

•  Dermal  exposure  from  using  pet 
spot-on. 

EPA  has  also  determined  that  there  is 
potential  for  short-term  (1  to  30  days), 
post-application  exposure  to  adults  and 
children/toddlers  from  the  many 
residential  uses  of  imidacloprid.  Due  to 
residential  application  practices  and  the 
half-lives  observ^ed  in  the  turf 
transferable  residue  study,  intermediate- 
term  and  long-term  post-application 
exposures  are  not  expected.  The 
scenarios  likely  to  result  in  dermal 
(adult  and  child/toddler)  and  incidental 
non-dietary  (child/toddler)  short-term 
post-application  exposures  are  as 
follows: 

•  Toddler  oral  hand-to-mouth 
exposure  from  contacting  treated  turf. 

•  Toddler  incidental  oral  ingestion 
of  granules. 

•  Toddler  incidental  oral  ingestion 
of  pesticide-treated  soil. 

•  Toddler  incidental  oral  exposure 
from  contacting  treated  pet. 

•  Toddler  dermal  exposure  from 
contacting  treated  turf. 

•  Toddler  dermal  exposure  from 
hugging  treated  pet/contacting  treated 
pet. 

•  Adult  dermal  exposure  from 
contacting  treated  turf. 

•  Adult  golfer  dermal  exposure  from 
contacting  treated  turf. 

•  Adolescent  golfer  dermal  exposure 
from  contacting  treated  turf. 

•  Adult  dermal  exposure  from 
contacting  treated  pet 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 


Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modifv'.  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPAs  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticide^/cumulative/. 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  explosure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity^ 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  and  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  offspring  in  the  multi-generation 
reproduction  study.  There  is  evidence  of 
increased- qualitative  susceptibility  in 
the  rat  developmental  neurotoxicity 
study,  but  the  concern  is  low  since: 


•  The  effects  in  pups  are  well- 
characterized  with  a  clear  NOAEL. 

•  The  pup  effects  occur  in  the 
presence  of  maternal  toxicity  with  the 
same  NOAEL  for  effects  in  pups  and 
dams. 

•  The  doses  and  endpoints  selected 
for  regulatory  purposes  are  protective  of 
the  pup  effects  noted  at  higher  doses  in 
the  developmental  neurotoxicity  study. 

Therefore,  there  are  no  residual 
uncertainties  for  prenatal/postnatal 
toxicity  in  this  study. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  imidacloprid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX  for  the  following  reasons: 

•  The  toxicological  data  base  is 
complete  for  FQPA  assessment. 

•  The  acute  dietary  food  exposure 
assessment  utilizes  existing  and 
proposed  tolerance  le\el  residues  and 
100  PCT  information  for  all 
commodities.  By  using  these  screening- 
level  assessments,  actual  exposures/ 
risks  will  not  be  underestimated. 

•  The  chronic  dietary  food  exposure 
assessment  utilizes  existing  and 
proposed  tolerance  level  residues  and 
PCT  data  verified  by  the  Agency  for 
several  existing  uses.  For  all  proposed 
uses,  100  PCT  is  assumed.  The  chronic 
assessment  is  somewhat  refined  and 
based  on  reliable  data  and  will  not 
underestimate  exposure/risk. 

The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  model  and 
associated  modeling  parameters  which 
are  designed  to  provide  conservative, 
health  protective,  high-end  estimates  of 
water  concentrations  which  will  not 
likely  be  exceeded. 

The  residential  handler  assessment  is 
based  upon  the  residential  standard 
operating  procedures  (SOPs)  in 
conjunction  with  chemical-specific 
study  data  in  some  cases  and  the 
Pesticide  Handlers  Exposure  Database 
(PHED)  unit  exposures  in  other  cases. 
The  majority  of  the  residential  post- 
application  assessment  is  based  upon 
chemical-specific  turf  transferrable 
residue  data  or  other  chemical-specific 
post-application  exposure  study  data. 
The  chemical-specific  study  data  as  well 
as  the  surrogate  study  data  used  are 
reliable  and  also  are  not  expected  to 
underestimate  risk  to  adults  as  well  as 
to  children.  In  a  few  cases  where 
chemical-specific  data  were  not 
available,  the  SOPs  were  used  alone. 
The  residential  SOPs  are  based  upon 
reasonable  worst-case  assumptions  and 
are  not  expected  to  underestimate  risk. 
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These  assessments  of  exposure  are  not 
likely  to  underestimate  the  resulting 
estimates  of  risk  from  exposure  to 
imidacloprid. 

In  its  objections  to  a  separate 
imidacloprid  tolerance  action.  NRDC 
argues  that  in  light  of  the  outstanding 
data  requirement  for  prospective  ground 
water  monitoring  studies,  EPA  should 
have  retained  a  lOX  FQPA  factor  for 
imidacloprid.  FPA  disagrees.  Two 
small-scale  prospective  ground  water 
monitoring  studies  were  originally 
requested  by  the  Agency  in  1994.  This 
request  predates  the  development  of  the 
Tier  1  ground  water  screening  model  in 
1997  and  the  FQPA.  The  field  phase  of 
these  prospective  ground  water 
monitoring  studies  commenced  in  1996. 
Results  from  these  studies  have  now' 
been  received  and  the  levels  of 
imidacloprid  observed  (0.1  ppb)  are 
below  the  screening  concentration  of 
2.09  ppb  calculated  on  the  basis  of  the 
SCI-CiROW.  the  Tier  1  ground  water 
screening  model.  In  any  event,  as  noted 
above,  since  higher  values  are  predicted 
for  imidacloprid  residue^  in  surface 
water,  these  higher  values  were  used  in 
conducting  the  risk  assessment. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  agamst  the  model 


estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulator^'  standards  for  drinking  water. 
DVVLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determmes  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinkine 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  -  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  tlirough  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  watei 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA's  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  liter  (L)/ 
70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Defauh 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 


calculated  DWLOCs.  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  imidacloprid  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  var\'  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  imidacloprid  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietar\- 
exposure  from  food  to  imidacloprid  will 
occupy  25%  of  the  aPAD  for  the  U.S. 
population,  1 7%  of  the  aPAD  for 
females  13  to  49  years.  54%  of  the  aPAD 
for  infants  <  1  year  old  and  64%  of  the 
aPAD  for  children  1-2  years.  In 
addition,  despite  the  potential  for  acute 
dietary  exposure  to  imidacloprid  in 
drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 
conservative  model  estimated 
environmental  concentrations  of 
imidacloprid  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Imidacloprid 


Population  Subgroup 

aPAD  (mg/            %aPAD             ^^^^J^^^ 
•^9)                    ^^°^^         1          (ppb) 

G'ound 

Water  EEC 

(ppb) 

I 

Acute 

DWLOC 

(ppb) 

U.S.  population 

0.14 

25                 36.04 

2.09 

3,700 

Females  (13-49  years) 

0.14 

17 

36  04                  2.09 

3.500 

Infants  (<  1  year) 

0.14 

54                 36.04                   2.09                    650  \ 

1                                                     1 

Children  (1-2  years) 

0.14 

64 

36.04 

2.09 

510 

2,  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  imidacloprid  from  food 
will  utilize  11%  of  the  cPAD  for  the 
U.S.  population.  26%  of  the  cPAD  for 
infants  <  1  year,  and  35%  of  the  cPAD 


for  children  1-2  years.  Based  on  the  use      them  to  the  EECs  for  surface  water  and 


pattern,  chronic  residential  exposure  to 
residues  of  imidacloprid  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
imidacloprid  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  following  Table 
3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  imidacloprid 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%cPAD 
(Food) 

1 

Surface               Ground 

Watef  EEC          vVater  EEC 

(ppby                  (ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.057 

11 

17.24                   2.09 

1.800 
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Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Imidacloprid— Continued 

Population  Subgroup 

cPAD  mg/kg/ 
day 

r 

%cPAD 
(Food) 

Surface               Ground               Chronic 
Water  EEC          Water  EEC             DWLOC 
(ppb)                   (ppb)                   (ppb) 

Infants  (<  1  year) 

0.057 

26 

17.24  ■                 2.09 

420 

Children  (1-2  years) 

0.057 

35 

17.24                   2.09                    370 

Females  (13-49  years) 

0.057 

8.3 

17.24                   20.9                 1.600 

1                          1 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Short-term  aggregate  risk  assessments 
are  needed  for  adults  as  there  is 
potential  for  both  dermal  and  inhalation 
handler  exposure,  and  dermal  post- 
application  exposure  from  the 
residential  uses  of  imidacloprid  on  turf 
and  pets.  In  addition,  short-term 
aggregate  risk  assessments  are  needed 
for  children/toddlers  because  there  is  a 
potential  for  oral  and  dermal,  post- 
application  exposure  resulting  from  the 
residential  uses  of  imidacloprid  on  turf 
and  pets.  The  pet-treatment  scenario 


resulted  in  the  lowest  combined  MOE 
for  adults  (MOE  =  400;  handler  and 
post-application)  and  children  (MOE  = 
260;  post-application).  The  turf- 
treatment  resulted  in  much  lower 
exposures  for  both  adults  (MOE  = 
15,000;  handler  and  post-application) 
and  children  (MOE  =  1.500;  post- 
application).  Therefore,  the  pet- 
treatment  exposure  e.stimates  were 
aggregated  with  the  chronic  dietary 
(food)  to  provide  a  worst-case  estimate 
of  short-term  aggregate  risk  for  the  U.S. 
population  and  children  1-2  years  old 
(the  child  population  subgroup  with  the 
highest  estimated  chronic  dietary  food 
exposure).  Using  the  exposure 
assumptions  described  in  this  unit  for 


short-term  exposures,  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  320  for  the  U,S.  population, 
and  170  for  children  1-2  years.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DVVLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  e.xposure  of  imidacloprid  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Imidacloprid 


Population  Subgroup 

Aggregate 

MOE  (Food  + 

Residential) 

Aggregate  Level  of 
Concern  (LOC) 

Surface               Ground             ^nwTnr 
Water  EEC          Water  EEC           (oobl  U  S 

U.S.  population 

i        320 

100 

17.24 

2.09  i              2,400 

Children  (1-2  years  old) 

170 

100 

17.24 

2.09  '                  410 

4.  Intermediate-term  risk. 
hitermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Intermediate-term  and  long-term 
aggregate  risk  assessments  were  not 
performed  because,  based  on  the  current 
use  patterns,  the  Agencv  does  not 
expect  exposure  durations  that  would 
result  in  intermediate-term  or  long-term 
exposures. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  of 
carcinogenicity  to  humans  based  on 
carcinogenicity  studies  in  male  and 
female  rats  and  mice.  The  Agency 
concludes  that  pesticidal  uses  of 
imidacloprid  are  not  likelv  to  pose  a 
c;ancer  risk  to  humans. 

B.  Determination  of  safety.  Based  on 
these  ri.ik  assessments.  EPA  concludes 
that  there  is  a  reasonable  certaint\'  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 


from  aggregate  exposure  to  imidacloprid 

residues. 

V.  Other  Considerations 

A.  Anal\i.ical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of 
imidacloprid  residues  of  concern  in 
plant  (Bayer  Gas  Chromatography/Mass 
Spectrometry  (GC/MS)  Method  00200) 
and  livestock  commodities  (Bayer  GC/ 
MS  Method  00191).  These  methods 
have  undergone  successful  EPA  petition 
method  validations  (PMVs),  and  the 
registrant  has  fulfilled  the  remaining 
requirements  for  additional  raw  data, 
method  validation,  independent 
laboratory  validation  (ILV),  and  an 
acceptable  confirmatory  method  (high 
performance  liquid  chromatographv/ 
ultraviolet  (HPLC/UV)  Method  00357). 

Adequate  enforcement  methodology 
(example^gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 


requested  from:  Chief,  Analytical 
Chemistry  Branch.  Environmental 
Science  Cienter,  701  Mapes  Rd..  Ft. 
Meade.  MD  20755-5350;  telephone 
number;  (410)  305-2905;  e-mail  address; 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRLs)  for  imidacloprid  on  soybean 
seed, 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  the  combined  residues  of 
imidacloprid,  (l-[6-chloro-3- 
pyridinyl)methyl]-A'-nitro-2- 
imidazolidinimine)  and  its  metabolites 
containing  the  6-chloropyridinyl. 
moiety,  all  expressed  as  parent,  in  or  on 
soybean  seed  at  1.0  ppm. 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
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file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  \vith 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new"  section  408fg)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  bv  EPA  under  new 
section  408(d)  of  the  FFDCA.  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  davs. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  bv  EPA, 
you  must  identif\'  docket  ID  number 
nPP-2003-0327"in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  29.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
1 78.23).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  vour  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NVV..  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 


from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  vou  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identifv'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  w-aiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkin9.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2003-0327,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  mV.,  Washington.  DC  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PFRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 


electronic  copy  of  your  request  at  many 
Federal  Depositor)'  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  bv  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar\':  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  bv  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

\TfII.  Statutor^  and  F\pruti\p  Order 
Reviews 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulator}-  Planning  and  Review  (58  PR 
51735.  October  4,  1993).  Because  this 
rule  has  been  exempted  from  review- 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355',  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety- 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntar\' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pubhc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA.  such  as  the  tolerance  in 
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this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulator%' 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  gov^ernment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
bv  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  \'anous 
levels  of  government."  This  final  rule 
directlv  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States,  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
bv  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agencv  has  determined  that  this  rule 
does  not  ha\e  any  "tribal  implications" 


as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  October  17.  2003. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorin-:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.472  is  amended  by 
adding  the  following  commodity  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§  180.472     Imidacloprid;  tolerances  for 
residues. 

(a)  *     *     * 

(b)  *     *     * 


Commodity 


Parts  per  million 


Expiration/revocation  date 


Soybean,  seed i. 

*  •    I 


1 .0  ppm 


12/31/06 


[FR  Doc  03-26926  Filed  10-28-03:  8:45  am]      Treasury'*  and  adding  in  its  place  the 

BILLING  CODE  6560-50-S  WOrd  "firSt". 

[FR  Doc.  03-55530  Filed  10-28-03;  8:45  am] 

BILLING  CODE   1 505^1 -D 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

45  CFR  Part  303 

Standards  for  Program  Operations 

CFR  Correction 

In  Title  45  of  the  Code  of  Federal 
Regulations,  parts  200  to  499,  revised  as 
of  Oct.  1,  2002.  on  page  260.  §303.108. 
paragraph  (c).  is  corrected  by  removing 
the  phrase  "Secretary  of  the  U.S. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  I.D. 
101003F] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;Pacific  Coast 
Groundfish  Fishery;  Whiting  Closure 
for  the  Catcher/Processor  Sector 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishing  restrictions;  request  for 
comments. 
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SUMMARY:  NMFS  announces  closure  of 
the  2003  catcher/processor  fishery  for 
Pacific  whiting  (whiting)  at  noon  local 
time  (It.)  October  24.  2003.  because  the 
allocation  for  the  catcher/processor 
sector  will  be  reached  by  that  time.  This 
action  is  intended  to  keep  the  harvest  of 
whiting  within  the  2003  allocation 
levels. 

DATES:  Effective  from  noon  l.t.  October 
24,  2003.  until  the  start  of  the  2004 
primary  season  for  the  catcher/processor 
sector,  unless  modified,  superseded  or 
rescinded.  Comments  will  be  accepted 
through  November  13,  2003. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE.,  Seattle.  WA  98115-0070:  or  Rod 
Mclnnis.  Acting  Regional 
Administrator,  Southwest  Region. 
NMFS.  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renkc  at  20b-,52b-6nO 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  bv  regulations 
implementing  the  Pac  ific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  which  governs  the  groundfish 
fishery  off  Washington.  Oregon,  and 
California,  On  March  7,  2003  (68  FR 
11182),  the  levels  of  allowable 
biological  catch  (ABC),  the  optimum 
yield  (OY)  and  the  commercial  OY  (the 
OY  minus  the  tribal  allocation)  for  U.S. 
har\'ests  of  whiting  were  announced  in 
the  Federal  Register,  For  2003  the 
whiting  ABC  is  188  000  metric  tons 
(mt).  the  OY  is  148,200  mt  and  the 
commercial  O'i'  is  121.200  mt.  On  lune 
16,  2003  (68  FR  35575)  a  subsequent 
Federal  Register  notice  was  published 
to  correct  an  error  in  the  allocation  for 
the  catcher  processor  and  mothership 
sectors  of  the  whiting  fishery. 

Regulations  at  50  CFR  66d.323(a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  non-tribal  catcher/ 


processor,  mothership,  and  shore-based 
sectors  of  the  whiting  fishery.  The 
catcher/processor  sector  is  composed  of 
vessels  that  har\'est  and  process 
whiting.  The  mothership  sector  is 
composed  of  mothership,  and  catcher 
vessels  that  harvest  whiting  for  delivery 
to  motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest.  The 
shoreside  sector  is  composed  of  vessels 
that  harvest  whiting  fordelivery  to 
shoreside  processors.  Each  of  these 
sectors  receives  a  portion  of  the 
commercial  OY.  In  2003,  the  catcher/ 
processors  received  34  percent, 
motherships  received  24  percent,  and 
the  shore-based  sector  received  42 
percent.  When  applied  to  the 
commercial  OY  for  2003.  these 
percentage  allowances  of  the  whiting 
resulted  in  the  following  allocations  OY; 
41,208  mt  for  the  catcher/processors, 
29,088  mt  for  the  motherships,  and 
50.904  mt  for  the  shore-based  sector. 

Regulations  at  50  CFR  660.323(a)(3)(i) 
describe  the  primary  season  for  catcher/ 
processors  as  the  period(s)  when  at-sea 
processing  is  allowed  and  the  fishery  is 
open  for  the  catcher/processor  sector. 
When  each  sector's  allocation  is 
reached,  the  primary  season  for  that 
sector  is  ended. 

VNfFS  Action 

This  action  announces  achievement  of 
the  allocation  for  the  catcher/processor 
sector  only.  The  best  available 
information  on  October  23,  2003, 
indicated  that  the  41.208  mt  catcher/ 
processor  allocation  would  be  reached 
by  noon  l.t.  October  24,  2003,  at  which 
time  the  primary  season  for  the  catcher/ 
processor  sector  ends. 

For  the  reasons  stated  here  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(A),  NMFS  herein 
announces:  Effective  noon  l.t.  October 
24.  2003.  further  taking  and  retaining, 
receiving  or  at-sea  processing  of  whiting 
by  a  catcher/processor  is  prohibited.  No 


additional  unprocessed  whiting  may  be 
brought  on  board  after  at-sea  processing 
is  prohibited,  but  a  catcher/processor 
may  continue  to  process  whiting  that 
was  on  board  before  at-sea  processing 
was  prohibited. 

Classificatinn 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  Assistant  Administrator  for 
Fisheries.  NMFS,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  comment  on 
this  action  pursuant  to  5  U.S,C.  553 
(bKB),  because  providing  prior  notice 
and  opportunity  would  be  impracticable 
and  contrarv'  to  the  public  interest.  It 
would  be  impracticable  and  contrary  to 
the  pubic  interest  because  if  this  closure 
were  delayed  in  order  to  provide  notice 
and  comment,  the  fishery  would  be 
expected  to  greatly  exceed  the  sector 
allocation.  A  delay  to  provide  a  cooling 
off  period  also  would  be  expected  to 
cause  the  fishery  to  exceed  its 
allocation.  Therefore,  good  cause  also 
exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553  (d)(3).  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Officp  of  the  Regional  Administrator 
(see  ADDRESSES,  during  business  hours. 
This  action  is  taken  under  the  authority 
of  50  CFR  660.323(a)(4){iii)(A)  and  is 
exempt  from  review  under  Executive 
Order  12866, 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  10.  2003. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-27248  Filed  10-24-03;  2:59  pm] 

BILLING  COOE  3510-22-S 


61636 


Proposed  Rules 


Federal  Register 

Vol.  68,  No.  209 
Wednesday.  October  29.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
fjersons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  intent  to  terminate 

waiver  of  the  Nonmanufactuer  Rule  for 

Ammunition  (Except  Small  .\rms) 

Manufacturing. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  intends  to 
terminate  the  waivers  of  the 
Nonmanufacturer  Rule  for  Ammunition 
(Except  Small  Arms)  Manufacturing 
based  on  our  recent  discovery  of  small 
business  manufacturers  for  these  classes 
of  products.  Terminating  these  waivers 
will  require  recipients  of  contracts  set 
aside  for  small  or  K(a)  businesses  to 
provide  the  products  of  small  business 
manufacturers  or  processor  on  such 
contracts. 

DATES:  Comments  must  be  received  on 
or  before  November  7.  2003. 
ADDRESSES:  Edith  Butler,  Program 
Analvst.  U.S.  Small  Business 
Administration,  409  3rd  Street.  SW., 
Washington,  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analvst.  (202) 
619-0422  FAX  (202)  20.5-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA's  8(a)  Program  must  provide  the 
product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 


of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  a  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

SBA  announced  its  decision  to  grant 
the  waiver  of  Ammunition  (Except 
Small  Arms)  Manufacturing,  in  the 
Federal  Register  on  September  29,  2003. 
It  was  recently  brought  to  SBA's 
attention  by  small  business 
manufacturers  and  SBA's  Procurement 
Center  Representatives  that  small 
business  nianufacturers  exist  for  items 
within  this  class  of  products.  For  this 
reason.  SBA  intends  to  terminate  the 
waiver  for  Ammunition  (Except  Small 
Arms)  Manufacturing,  North  American 
Industry'  Classification  System  (NAICS) 
332993' 

Based  on  the  above  information,  this 
notice  proposes  to  terminate  the  class 
waivers  of  the  Nonmanufacturer  Rule 
for  Ammunition  (Except  Small  Arms) 
Manufacturing,  NAICS  332993. 

The  public  is  invited  to  comment  to 
SBA  on  the  proposed  termination  of  the 
waivers  of  the  nonmanufacturer  rule  for 
the  class  of  products  specified.  All 
comments  by  the  public  will  be  duly 
considered  by  SBA  in  determining 
whether  to  finalize  its  intent  to 
terminate  these  classes  of  products. 

Dated:  October  22,  2003. 
Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

(PR  Doc.  03-27200  Filed  10-28-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  U.S.  Small  Business 
Administration. 


ACTION:  Notice  of  intent  to  terminate 
waiver  of  the  Nonmanufactuer  Rule  for 
Small  Arms  Manufacturing. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  intends  to 
terminate  the  waivers  of  the 
Nonmanufacturer  Rule  for  Small  Arms 
Manufacturing  based  on  our  recent 
discovery  of  small  business 
manufacturers  for  these  classes  of 
products.  Terminating  these  waivers 
will  require  recipients  of  contracts  set 
aside  for  small  or  8(a)  businesses  to 
provide  the  products  of  small  business 
manufacturers  or  processor  on  such 
contracts. 

DATES:  Comments  must  be  received  on 
or  before  November  7.  2003. 
ADDRESSES:  Edith  Butler.  Program 
Analvst.  U.S.  Small  Business 
Administration,  409  3rd  Street,  SVV.. 
Washington.  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analvst,  (202) 
619-0422  FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656.  enacted  on  November  15, 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA's  8(a)  Program  must  provide  the 
product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months. 

The  SBA  defines  "class  of  products" 
based  on  a  six  digit  North  American 
Industry  Classification  System  (NAICS) 
and  the  four  digit  Product  and  Ser\ace 
Cede  established  by  the  Federal 
Procurement  Data  System. 
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SBA  announced  its  decision  to  grant 
the  waiver  of  Small  Arms 
Manufacturing,  in  the  Federal  Register 
on  June  13.  2003.  It  was  recently 
hrought  to  SBA's  attention  by  small 
business  manufacturers  and  SBA's 
Procurement  Clenter  Representatives 
that  small  business  manufacturers  exist 
for  items  within  this  class  of  products. 
For  this  reason.  SBA  intends  to 
terminate  the  \vai\-er  for  Small  Arms 
Manufacturing,  identified  under  the 
North  American  Industrv  Classification 
System  (NAICS)  332994' 

Based  on  the  above  information,  this 
notice  proposes  to  terminate  the  class 
waivers  of  the  Nonmanufacturer  Rule 
for  Small  Arms  Manufacturing.  NAICS 
332994 

The  public  is  invited  to  comment  to 
SBA  on  the  proposed  termination  of  the 
waivers  of  the  nonmanufacturer  rule  for 
the  class  of  products  specified.  All 
comments  by  the  public  will  be  dulv 
considered  bv  SBA  in  determining 
whether  to  finalize  its  intent  to 
terminate  these  classes  of  products. 

Dated:  October  22,  2003. 
Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

|FR  Doc.  03-27201  Filed  10-28-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPan39 

[Docket  No.  2003-NM-32-AD] 
RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-31  and  DC-^32 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-31  and  DC-9-32  airplanes.  This 
proposal  would  require  replacement  of 
certain  power  relays,  and  subsequent 
repetitive  cleaning,  inspecting, 
repairing,  and  testing  of  certain  replaced 
power  relays.  This  action  is  necessary  to 
prevent  internal  arcing  of  the  left  and 
right  generator  power  relays,  auxiliary 
power  relays,  and  external  power  relays, 
and  consequent  smoke  and/or  fire  in  the 
cockpit  and  cabin  This  action  is 


intended  to  address  the  identified 

unsafe  condition. 

DATES:  Comments  must  be  received  bv 

December  15.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Fedfiral  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
32-AD.  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
"Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-32-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Data  and  Senice 
Management,  Dept.  C1-L5A  (DSOO- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakownnd.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137:  telephone  (562)  627-5344: 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-32-AD.'"  The 
postcard  will  be  date  stamped  and 
returned  tn  thf  mmmenter. 

Availability  oJ  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-32-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  alternating  current 
(AC)  cross-tie  relay  shorted  out 
internally  on  McDonnell  Douglas  Model 
DC— 9  series  airplanes,  which  caused 
severe  smoke  and  burn  damage  to  the 
relay,  aircraft  wiring,  and  adjacent 
panels.  Investigation  revealed  that  the 
electrical  fire  originated  within  the 
cross-tie  relay  of  the  power  distribution 
system.  The  cause  of  this  incident  has 
been  attributed  to  a  phase-to-phase  short 
within  the  relay.  This  condition,  if  not 
corrected,  could  result  in  in-flight 
electrical  fires. 

Other  Relevant  Rulemaking 

We  have  previously  issued  AD  2002- 
26-13,  amendment  39-13001  (68  FR  33. 
January  2,  2003).  applicable  to  certain 
McDonnell  Douglas  airplane  models,  as 

follows: 

MCDONNEi-L  DOUGlJ5»S  MODELS 

DC-9-11,    DC-9-12.    DC-9-13     DC-9-14. 

DC-&-15.  and  DC-9-15F  airplanes. 
DC-9-21  airplanes. 


61638 


Federal  Register/ Vol.  68,  No.  209/ Wednesday,  October  29,  2003 /Proposed  Rules 


McDonnell  Douglas  Models— 
Continued 

DC-&-31.  DC-9-32,  DC-9-32  (VC-9C). 
DC-»-32F,  DC-9-32F  (C-9A,  C-9B), 
DC-9-33F,  DC-9-34,  and  DC-9-34F  air- 
planes. 

DC-9-41  airplanes. 

DC-9-51  airplanes. 

DC-9-81  (MD-81),  DC-9-82  (MD-82).  DC- 
9-33  (MD-S3).  and  DC-9-67  (MD-87)  air- 
planes 

MD-88  airplanes. 

That  AD  requires  replacement  of  certain 
power  relays,  and  subsequent  repetitive 
cleaning,  inspecting,  repairing,  and 
testing  of  certain  replaced  power  relays. 
The  actions  specified  by  that  AD  are 
intended  to  prevent  internal  arcing  of 
the  left  and  right  generator  power  relays, 
aiixiliary  power  relays,  and  external 
power  relays,  and  consequent  smoke 
and/or  fire  in  the  cockpit  and  cabin. 

Since  issuance  of  AD  2002-26-13,  we 
have  determined  that  the  same  unsafe 
condition  addressed  in  that  AD  may 
exist  on  four  additional  Model  DC-9 
series  airplanes  We  were  advised  that 
Model  DC-9-31  airplanes  having 
manufacturer's  fuselage  numbers  1039 
and  1046,  and  Model  DC-9-32  having 
manufacturer's  fuselage  numbers  0268 
and  0505  were  omitted  inadvertently 
from  the  applicability  of  that  AD 
because  those  airplanes  had  been 
excluded  inadvertently  from  the 
effectivitv  of  paragraph  l.A  of  Boeing 
Alert  Ser\-ice  Bulletin  DC9-24A191. 
Revision  01.  dated  lanuary  9.  2002.  as 
cited  in  .AD  2002-26-13.  therefore, 
these  additional  airplanes  are  also 
subject  to  the  same  unsafe  condition 
addressed  in  AD  2002-26-13. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DC9- 
24A191.  Revision  02.  dated  January  7. 
2003.  The  service  bulletin  describes 
procedures  for  a  one-time  inspection  of 
the  generator  power  relays,  auxiliary 
power  relays,  and  external  power  relavs 
to  determine  if  a  certain  Sundstrand 
(Westinghouse)  part  number  (P/N)  is 
installed:  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  modifying  and  reidentif>'ing  the 
power  relay  assemblies:  installing 
certain  power  relay  assemblies  within 
service  inter\'al  limits:  replacing  the 
existing  power  relay  assemblies  with 
power  relay  assemblies  that  are  witliin 
service  interval  limits,  and  cleaning, 
inspecting,  repairing,  and  testing  of 
relay  assemblies:  as  applicable.  The 
revised  service  bulletin  adds  four 
fuselage  numbers  to  the  effectivity.  No 
more  work  is  necessarv  on  airplanes 


changed  as  shown  in  Revision  01  of  this 
service  bulletin.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  procedures  specified  by  Revision 
02  of  the  service  bulletin  are  essentially 
the  same  as  those  procedures  specified 
in  the  Revision  01  Boeing  Alert  Service 
Bulletin  DC9-24A191. 

Accomplishment  of  the  actions 
specified  in  AD  2002-26-13  is 
acceptable  for  compliance  with  the 
requirements  of  this  proposed  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Since  this  proposed  AD  expands  the 
applicability  of  AD  2002-26-13,  we 
have  considered  a  number  of  factors  in 
determining  whether  to  issue  a  new 
proposed  AD  or  to  supersede  the  "old" 
AD.  We  have  considered  the  entire  fleet 
size  that  would  be  affected  by 
superseding  AD  2002-26-1 3" and  the 
consequent  workload  associated  with 
revising  maintenance  record  entries.  In 
light  of  this,  we  have  determined  that  a 
less  burdensome  approach  is  to  issue  a 
separate  AD  applicable  only  to  the  four 
additional  airplanes.  This  proposed  AD 
would  not  supersede  AD  2002-26-13; 
airplanes  listed  in  the  applicability  of 
AD  2002-26-13  are  required  to  continue 
to  comply  with  the  requirements  of  that 
AD.  This  proposed  AD  is  a  separate  AD 
action,  and  is  applicable  only  to 
McDonnell  Douglas  Model  DC-9-31 
airplanes  having  manufacturer's 
fuselage  numbers  1039  and  1046,  and 
Model  DC-9— 32  airplanes  having 
manufacturer's  fuselage  numbers  0268 
and  0505;  certificated  in  any  category. 

Differences  Between  Relevant  Service 
Information  and  Proposed  Rule 

Operators  should  note  that,  although 
the  procedures  described  in  Boeing 
Alert  Service  Bulletin  DC9-24A191. 
Revision  02.  dated  Januar\-  7,  2003, 
specify  maintenance  [i.e..  clean,  inspect, 
repair,  and  test)  of  power  relays, 
Sundstrand  (Westinghouse)  P/N 
9008D09  series,  when  they  are  beyond 
service  interval  limits,  this  proposed  AD 
would  not  require  those  procedures. 
The  design  of  the  main  contact  arc  box 
for  this  relay  is  entirely  different  than 
that  of  power  relays,  Sundstrand 
(Westinghouse)  P/Ns  914F567-3  and  -4, 
and  is  not  susceptible  to  the  same  type 


of  failure  in  the  AC  cross-tie  position. 
Therefore,  we  have  determined  that 
power  relays  having  Sundstrand 
(Westinghouse)  P/N  9008D09  series  are 
not  subject  to  the  identified  unsafe 
condition  of  this  proposed  AD. 

CDperators  should  also  note  that  the 
proposed  AD  would  not  require 
installation  of  certain  power  relays  or 
replacement  of  the  existing  power  relay's 
with  power  relays  that  are  "within 
service  interval  limits  "  [i.e.,  7,000  flight 
hours)  as  described  in  the  ser\'ice 
bulletin.  The  F^AA  has  determined  that 
any  generator  power  relay,  auxiliary 
power  relay,  or  external  power  relay 
having  Sundstrand  (Westinghouse)  P/N 
914F567-^  that  is  removed  from  the 
airplane  must  go  through  maintenance 
and  be  made  serviceable  before  the 
power  relay  can  be  reinstalled  on  an 
airplane.  Therefore,  the  proposed  AD 
would  require  cleaning,  inspecting, 
repairing,  and  testing  of  power  relays 
having  Sundstrand  (Westinghouse)  P/N 
914F567-4,  or  replacing  those  power 
relays  with  serviceable  power  relays 
having  Sundstrand  (Westinghouse)  P/N 
9008D09  series  or  914F567-4.  The 
proposed  AD  also  would  require 
subsequent  repetitive  cleaning, 
inspecting,  repairing,  and  testing  of 
power  relavs  having  Sundstrand 
(Westinghouse)  P/N  914F567-4. 

Cost  Impact 

There  are  approximately  4  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S260,  or  S130  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
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effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 

safetv.  Safetv. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 

direrti\T: 

McDonnell  Douglas:  Docket  2003-NM-32- 
AD. 

Applicability:  Model  DC-9-31  airplanes 
having  manufacturer's  fuselage  numbers 
1039  and  1046.  and  Model  DC-9-32 
airplanes  having  manufacturer's  fuselage 
numbers  0268  and  0505;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  arcing  of  the  left  and 
Jight  generator  power  relays,  auxiliary  power 
relays,  and  external  power  relays,  and 
consequent  smoke  and/or  fire  in  the  cockpit 
and  cabin,  accomplish  the  following: 

Inspection 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  left  and  right  generator 
power  relays,  auxiliary  power  relays,  and 


external  power  relays,  to  determine  if 
Sundstrand  (Westinghouse)  part  number  (P/ 
N)  914F567-3  or  -^  is  installed,  per  Boeing 
Alert  Ser\'ice  Bulletin  DC9-24A191   Revision 
02.  dated  January  7.  2003. 

Replarement  or  Modification/ 
Reidentifii  ation  of  .\ny  CieneraUir  Power 
Relay.  .Auxiliary  Power  Relay,  or  Kxternal 
Power  Relay,  P /N  914F. 567-3 

(b)  If  any  generator  power  relay,  auxiliary' 
power  relay,  or  external  power  relay, 
SundsU-and  (Westinghouse)  P/N  914F567-3, 
is  found  installed  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  within 
24  months  after  the  effective  date  of  this  AD. 
do  either  action  specified  in  paragraph  (b)(1) 
or  (b)(2)  of  this  AD  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC9-24A191.  Revision  02,  dated  January'  7. 
2003. 

(1)  Replace  the  power  relay  having 
SundsU-and  (Westinghouse)  P/N  914F567-3 
with  either  a  serviceable  power  relay  having 
Sundstrand  (Westinghouse)  P/N  9008009 
series  or  914F567— 4. 

(2)  Modify  the  power  relay,  Sundstrand 
(Westinghouse)  P/N  914F567-3,  to  a  -4 
configuration. 

Maintenance  or  Replacement  of  Any 
Generator  Power  Relay.  Auxiliary  Power 
Relay,  or  External  Power  Relay.  P/N 
914F567-4 

(cj  If  any  generator  power  relay,  auxiliary 
power  relay,  or  external  power  relay, 
Sundstrand  (Westinghouse)  P/N  914F567-4. 
is  found  installed  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  clean, 
inspect,  repair,  and  test  the  relay,  or  replace 
the  power  relay  with  a  serviceable  power 
relay  having  Sundstrand  (Westinghouse)  P/N 
9008D09  series  or  914F567-4;  per  Boeing 
Alert  Service  Bulletin  DC9-24A191,  Revision 
02,  dated  January  7,  2003:  at  the  time 
specified  in  paragraph  (c)(1)  of  this  AD, 
except  as  provided  by  paragraph  (c)(2)  of  this 
AD. 

(1)  Within  7,000  flight  hours  after 
installation  of  the  generator  power  relay, 
auxiliary  power  relay,  or  external  power 
relay,  Sundstrand  (Westinghouse)  P/N 
914F567-4,  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  For  airplanes  on  which  the  flight  hours 
since  installation  of  any  generator  power 
relay,  auxiliary'  power  relay,  or  external 
power  relay,  Sundstrand  (Westinghouse)  P/N 
914F567— 4.  cannot  be  determined;  Within  24 
months  after  the  effective  date  of  this  AD. 

Repetitive  Maintenance  of  Generator  Power 
Relay,  Auxiliary  Power  Relay,  or  lAtcrnal 
Power  Relay.  Sundstrand  (WestmghouseJ  P 
N  914F567^ 

(d)  Before  or  upon  the  accumulation  of 
7.000  flight  hours  on  any  generator  power 
relay,  auxiliary  power  relay,  or  external 
power  relay,  Sundstrand  (Westinghouse)  P/N 
914F567-4  since  accomplishing  the  action(s) 
required  by  either  paragraph  (b)  or  (c)  of  this 
AD,  as  applicable,  clean,  inspect,  repair,  and 
test;  per  Boeing  Alert  Service  Bulletin  DC9- 
24A191,  Revision  02,  dated  January  7,  2003. 
Thereafter,  repeat  these  actions  at  intervals 


not  to  exceed  the  accumulation  of  7.000 
flight  hours  on  the  power  relay. 

Credit  for  AD  2002-26-13   AmHiidnn  nt  .3»- 
13001 

(e)  Accomplishment  of  the  actions 
specified  in  AD  2002-26-13  is  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

.Vlternative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOCs) 
for  this  AD. 

Issued  in  Renton,  Washington,  on  October 
23,  2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-27213  Filed  10-28-03:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES. 

Food  and  Drug  Administration 

21  CFR  Part  131 
[Docket  No,  2000P-0685] 

Milk  and  Cream  Products  and  Yogurt 
Products:  Petition  to  Revoke 
Standards  for  Lowfat  Yogurt  and 
Nonfat  Yogurt  and  to  Amend 
Standards  for  Yogurt  and  Cultured 
Milk:  Reopening  of  the  Comment 
Period 

agency:  Food  and  Drug  Administration. 

HH.S. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  reopening  of  the  comment 
period, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
90  days  the  comment  period  for  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  announced  the  filing  of  a 
petition  asking  the  agency  to  revoke  the 
standards  of  identity  for  lowfat  vogurt 
and  nonfat  yogurt;  amend  the  standard 
of  identity  for  yogurt  in  numerous 
respects,  including  incorporation  of 
provisions  for  lowfat  and  nonfat  vogurt: 
and  amend  the  standard  of  identitv  for 
cultured  milk  in  numerous  respects, 
including  allowing  for  the  use  of  the 
alternate  term  "fermented  miJk."  This 
action  is  being  taken  in  response  to  a 
request  for  more  time  to  submit 
comments  to  FDA, 
DATES:  Submit  written  or  electronic 
comments  on  the  ANPRM  by  January 
27   2004 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
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(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
w\K-\^: fda.gov/dockets/ecomments.  The 
ANPRM  and  the  petition  are  available 
for  review  at  the  Division  of  Dockets 
Management  or  electronically  on  FDA's 
Web  site  at  http://i\-ivw. fda.gov/ohrms/ 
dockets/98fr/03-16789.pdf  (ANPRM) 
and  http://www.fda.gov/ohrms/dockets/ 
98fr/00p-0685-cp0000 1  pdf  Ipetiilon]. 
You  also  may  request  a  copy  of  these 
documents  from  the  Division  of  Dockets 
Management. 

FOR  FURTHER  INFORMATION  CONTACT:  Ritu 
Nalubola.  Office  of  Nutritional  Products, 
Labeling,  and  Dietan'  Supplements, 
Center  for  Food  Safetv  and  App.lied 
Nutrition  (HFS-820),'Fnod  and  Drug 
Administration,  5100  Paint  Branch 
Pkwv.,  College  Park.  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION: 
L  Background         * 

In  the  Federal  Register  of  July  3,  2003 
(68  FR  39873),  FDA  published  an 
ANPRM  announcing  that  a  petition  was 
filed  on  February'  18,  2000.  requesting 
that  the  agency  revoke  the  standards  of 
identity  for  lowfat  yogurt  and  nonfat 
yogurt;  amend  the  standard  of  identity 
for  yogurt  in  numerous  respects, 
including  incorporation  of  provisions 
for  lowfat  and  nonfat  yogurt:  and  amend 
the  standard  of  identity  for  cultured 
milk  in  numerous  respects,  including 
allowing  for  the  use  of  the  alternate  term 
"fermented  milk."  Interested  persons 
were  given  until  October  1,  2003,  to 
comment  on  the  ANPRM. 

Following  publication  of  the  July  3, 
2003.  ANTRM,  FDA  received  a  request 
to  allow  interested  persons  additional 
time  to  comment.  The  requester  asserted 
that  the  time  period  of  90  days  was 
insufficient  to  respond  fully  to  FDA's 
specific  requests  for  comments  and  to 
allow  potential  respondents  to 
thoroughly  evaluate  and  address 
pertinent  issues,  including  those  that 
have  emerged  since  the  petition  was 
filed  in  2000. 

FDA  believes  that  it  is  sound  public 
policy  to  reopen  the  comment  period 
(21  CFR  10.40{b)(3)(i)),  given  the  variety 
of  scientific  and  other  issues  raised  in 
the  ANPRM. 

II.  Conunents 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  the  ANPRM. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 


individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
previously  submitted  to  the  Division  of 
Dockets  Management  do  not  need  to  be 
resubmitted  because  all  comments 
submitted  with  that  docket  number  will 
be  considered  in  any  future  rulemaking. 
Received  comments  may  be  seen  in  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated;  October  21,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-27188  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  314  and  320 


[Docket  No.  2003N-0341] 

Requirements  for  Submission  of  In 
Vivo  Bioequivalence  Data:  Proposed 
Rule 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  on  submission  of 
bioequivalence  data  to  require  an 
abbreviated  new  drug  application 
(ANDA)  applicant  to  submit  data  from 
all  bioequivalence  studies  (BE  studies) 
that  the  applicant  conducts  on  a  drug 
product  formulation  submitted  for 
approval.  In  the  past,  ANDA  applicants 
have  submitted  BE  studies 
demonstrating  that  a  generic  product 
meets  bioequivalence  criteria  for  FDA  to 
approve  the  ANDA,  but  have  not 
typically  submitted  additional  BE 
studies  conducted  on  the  same  drug 
product  formulation,  such  as  studies 
that  do  not  show  that  the  product  meets 
these  criteria.  FDA  is  proposing  this 
change  because  we  now  believe  that 
data  from  additional  BE  studies  may  be 
important  in  our  determination  of 
whether  the  proposed  formulation  is 
bioequivalent  to  the  reference  listed 
drug  (Ri,D)  and  are  relevant  to  our 
evaluation  of  ANDAs  in  general.  In 
addition,  such  data  will  increase  our 
understanding  of  how  changes  in 
components,  composition,  and  methods 
of  manuf  icture  may  affect  formulation 
performance. 


DATES:  Submit  written  or  electronic 
comments  by  January  27,  2004.  Submit 
written  comments  on  the  information 
collection  requirements  bv  November 
28.  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20857.  Submit 
electronic  comments  to  http:// 
Vi-ww.f da.gov/dockets/ecomments.  The 
Office  of  Management  and  Budget 
(OMB)  is  still  experiencing  significant 
delays  in  the  regular  mail,  including 
first  class  and  express  mail,  and 
messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  wTitten 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,'Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aida  L.  Sanchez,  Center  for  Drug 
Evaluation  and  Research  (HFD-650), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5847. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

Section  505(j)(2)(A)(iv)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(j)(2)(A)(iv))  requires  that 
ANDA  applicants  submit,  among  other 
things,  information  showing  that  the 
applicant's  drug  is  bioequivalent  to  a 
drug  that  has  previously  been  approved 
by  FDA  and  designated  as  an  RLD.  The 
statutory'  requirement  is  reflected  in 
FDA's  regulations  in  part  314  (21  CFR 
part  314)  at  §  314.94(a)(7).  Part  320  (21 
CFR  part  320)  at  §  320.24  sets  forth  the 
types  of  evidence  acceptable  to  establish 
bioequivalence.  The  most  common  BE 
studies  are  those  performed  on  solid 
oral  dosage  forms  of  drugs  that  are 
absorbed  into  the  systemic  circulation. 
Data  from  BE  studies  provide  an 
estimate  of  the  rate  and  extent  of  drug 
absorption  for  a  test  product  compared 
to  a  reference  product.  These  data  are 
examined,  using  statistical  procedures, 
to  determine  whether  the  test  product 
meets  bioequivalence  limits. 

A  BE  study  may  fail  to  show  that  a 
test  product  meets  bioequivalence  limits 
because  the  test  product  has 
significantly  higher  or  lower  relative 
bioavailability  (i.e.,  measures  of  rate  and 
extent  of  absorption  compared  to  the 
reference  product).  Where  the  relative 
bioavailability  of  a  test  product  is  too 
low.  the  concern  is  that  not  enough  of 
the  active  ingredient  is  reaching  the  site 
of  action  and  therefore  the  product  may 
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not  be  as  therapeutically  effective  as  the 
RLD.  Where  the  relative  bioavailability 
of  a  test  product  is  too  high,  the  concern 
with  the  product  generally  is  not 
therapeutic  efficacy  but  rather  its  safety 
relative  to  the  RLD.  In  seme  cases, 
bioequivalence  will  not  be 
demonstrated  because  of  inadequate 
numbers  of  subjects  in  the  study  relative 
to  the  magnitude  of  intrasubject 
variability  rather  than  either 
significantly  high  or  low  relative 
bioavailability  of  the  product. 

II.  Not  Ali  BE  Studies  Are  Currently 
Being  Submitted 

The  act  and  FDA  regulations  require 
that  an  ANDA  applicant  submit 
information  demonstrating 
bioequivalence  of  a  proposed  drug  to 
the  RLD.  but  thev  do  not  specifv'  the 
type  or  quantity  of  information  that 
must  be  submitted  to  demonstrate 
bioequi\alence.  It  has  been  the  practice 
of  ANDA  applicants  to  submit  evidence 
of  bioequi\'alence  consisting  of  studies 
demonstrating  that  the  rate  and  extent  of 
absorption  of  the  test  product  meets 
bioequivalence  limits.  Thus.  ANDA 
applicants  that  have  conducted  multiple 
studies  on  a  final  formulation  producing 
passing  and  nonpassing  results  have 
generally  not  submitted  the  results  of 
the  nonpassing  study  or  studies  to  FDA. 
Similarly.  ANDA  applicants  that  have 
conducted  multiple  studies  on  a  final 
formulation  producing  more  than  one 
passing  result  have  generally  not 
submitted  the  results  of  all  of  the 
passing  studies  to  FDA.  As  a  result,  FDA 
only  infrequently  sees  data  from 
additional  studies  and  is  generally 
unaware  of  the  existence  of  such 
studies.  In  rare  instances,  ANDA 
applicants  have  submitted  additional  BE 
studies  or  the  agency  has  learned  about 
such  studies  through  other  means.  As 
discussed  in  section  III  of  this 
document,  information  from  additional 
BE  studies  conducted  on  a  product  can 
be  important  in  assessing 
bioequi\alence  for  that  product. 

III.  Need  for  Submission  of  All  Studies 

In  recent  years,  there  have  been 
certain  cases  where  applicants  did  not 
submit  all  of  the  BE  studies  conducted 
on  the  final  formulation  of  an  ANDA 
product  prior  to  approval,  and  FDA 
discovered  postapproval  that  the 
submission  of  such  studies  could  have 
been  important  in  assessing 
bioequivalence.  The  agency  is  not  aware 
of  any  adverse  public  health 
consequences  associated  with  products 
for  which  studies  were  not  submitted. 
Moreover,  the  agency  is  not  aware  of 
any  information  regarding  any  generic 
product  currently  on  the  market  that 


would  suggest  that  the  product  is  not 
bioequivalent  to  a  reference  listed  drug 
to  which  it  has  been  designated  as 
therapeutically  equivalent.  However, 
the  agency  now  believes  that  it  is 
necessarv'  for  the  purposes  of  evaluating 
a  drug  product  submitted  for  approval 
under  an  ANDA  to  have  data  obtained 
from  all  additional  BE  studies 
conducted  on  the  final  formulation. 
This  view  was  supported  by  FDA's 
Advisorv'  Committee  for  Pharmaceutical 
Science,  which  recommended  in  a 
recent  meeting  that  FDA  review  all  BE 
studies  conducted  by  the  applicant  on 
the  final  formulation  (Ref.  1).  The 
agency  is  proposing  that  ANDA 
applicants  submit  information  from  all 
BE  studies  for  the  following  reasons: 

1.  Data  contained  in  additional 
passing  and  nonpassing  BE  studies  can 
be  important  to  FDA's  assessment  of 
bioequivalence  for  a  specific  product. 

2.  Even  when  additional  BE  studies 
are  not  critical  to  the  agency's 
bioequivalence  determination  for  the 
specific  product  being  reviewed,  the 
data  provide  valuable  scientific 
information  that  increases  the  agency's 
knowledge  and  understanding  of 
bioequivalence  and  generic  drug 
development  and  promotes  further 
development  of  science-based 
bioequivalence  policies. 

The  agency's  experience  with 
evaluating  additional  passing  and 
nonpassing  BE  studies  has  shown  that 
information  from  such  studies  can  be 
important  in  assessing  whether  a 
formulation  is  bioequivalent  to  the  RLD. 
For  example,  in  one  recent  case,  the 
ANDA  applicant  conducted  an 
additional  BE  study  on  the  final 
formulation  prior  to  submission  of  its 
ANDA.  but  did  not  submit  the  results  of 
the  study  to  FDA.  The  agency  found  out 
about  the  results  of  the  additional  study 
after  approval  of  the  ANDA.  The 
additional  study  indicated  that  the 
bioequivalence  of  the  approved  product 
was  questionable.  Based  on  the 
information  in  the  additional  study,  the 
agency  reconsidered  its  decision  to 
approve  the  drug  and  requested  that  the 
firm  voluntarily  withdraw  the  product 
from  the  market.  The  firm  withdrew  the 
product  from  the  market  and  withdrew 
its  ANDA.  Although  cases  such  as  this 
may  occur  relatively  infrequently,  it  is 
imperative  that  FDA  be  aware  of  the 
additional  BE  studies  and  have  the 
information  necessar\'  to  evaluate  their 
significance. 

When  FDA  receives  an  ANDA  that 
contains  one  or  more  nonpassing  BE 
studies  for  the  final  formulation,  the 
agency  will  evaluate  the  significance  of 
both  the  passing  and  nonpassing  BE 
studies.  As  an  initial  matter,  for  each 


study  submitted  in  summary  report 
form.  FDA  will  consider  whether  it  is 
necessar\-  to  request  a  full  report  from 
the  applicant.  Regardless  of  the  form  of 
the  report,  however,  FDA  anticipates 
that  a  number  of  factors  will  be  critical 
in  evaluating  both  the  passing  and 
nonpassing  BE  studies.  For  example, 
FDA  may  consider:  (1)  The  statistical 
power  of  each  study.  (2)  minor 
differences  in  the  formulation  used  in 
each  study,  (3)  whether  the  product  was 
administered  consistent  with  the  RLD's 
labeling  in  ever\'  study,  and/or  (4) 
various  other  study  design  issues.  In 
addition,  FDA  may  inspect  the  sites  of 
the  different  studies  to  determine 
whether  there  were  technical  flaws  in 
how  the  studies  were  conducted.  For 
example,  the  reliability  of  a  particular 
study's  results  could  be  undermined  by 
flaws  in:  (1]  Its  inclusion  and  exclusion 
criteria,  (2]  an  investigator's  compliance 
with  standard  operating  procedures 
and/or  the  study  protocol,  (3)  its 
anaU'tical  or  assay  methodologies.  (4) 
the  storage  of  samples,  (5)  how  between 
treatment  washout  periods  were  carried 
out,  and/or  (6)  various  other  flaws  in 
how  the  study  was  conducted.  The  goal 
of  FDA's  evaluation  will  be  to 
determine:  (1)  The  importance  and 
reliability  of  the  data  collected  in  the 
different  studies  and  (2)  how  the  studies 
should  be  weighed  in  making  a 
bioequivalence  determination. 
Ultimately,  however,  the  responsibility 
to  demonstrate  that  the  ANDA  product 
is  bioequivalent  to  the  RLD  rests  with 
the  applicant.  Therefore,  if  conflicting 
BE  studies  are  submitted,  it  will 
ultimately  be  the  applicant's 
responsibility  to  demonstrate  why  the 
nonpassing  study  or  studies  should  not 
undermine  a  determination  that  the 
ANDA  product  is  bioequivalent  to  the 
RLD. 

Even  in  cases  where  information  from 
additional  BE  studies  is  not  critical  to 
the  agency's  bioequivalence 
determination  for  a  specific  product,  the 
data  will  provide  valuable  scientific 
information  that  increases  our 
knowledge  and  understanding  of 
bioequivalence  and  generic  drug 
development  issues.  Data  from 
additional  BE  studies  also  provide  FDA 
with  useful  and  relevant  information 
about  drug  products  submitted  for 
approval,  including  how  minor 
formulation  or  composition  changes,  or 
changes  in  study  design,  affect  the 
performance  of  a  formulation.  FDA 
anticipates  that  further  experience  with 
data  from  additional  passing  and 
nonpassing  BE  studies  will  facilitate  a 
more  focused  and  efficient  ANDA 
review  process  and  enhance  FDA's 
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ability  to  ensure  sound  science-based 
decisions. 

IV.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  amend  and 
clarifv  current  BE  study  submission 
requirements  to  specifically  require 
applicants  to  submit  data  on  all  BE 
studies,  including  studies  that  do  not 
meet  passing  bioequivalence  criteria, 
performed  on  a  drug  product 
formulation  submitted  for  approval 
under  an  ANDA  or  an  amendment  or 
supplement  to  an  ANDA  that  contains 
BE  studies.  Applicants  would  also  be 
required  to  submit  data  in  an  annual 
report  cm  all  postmarketing  BE  studies 
conducted  or  othenvise  obtained  on  the 
approved  drug  product  formulation 
during  the  annual  reporting  period.  In 
addition  to  the  regulatory  changes  and 
clarifications  described  in  this 
rulemaking,  the  agency  is  planning  to 
issue  guidance  on  this  subject  to  help 
ensure  that  all  affected  entities  are 
notified  of.  and  understand,  the 
proposed  changes. 

A.  Proposed  Requirements  for  the 
Submission  of  Data  From  All  BE  Studies 
Conducted  on  the  Same  Drug  Product 
Formulation  Submitted  for  Approval  in 
ANDAs.  Supplements,  and 
Amendments 

1.  Proposed  Requirements  for  Reporting 
BE  Studies  in  ANDAs  Submitted  Under 
§314.94 

Current  §  314.94{a){7)(i)  states  that  an 
ANDA  applicant  must  submit 
information  that  shows  a  drug  product 
to  be  bioequivalent  to  an  RLD.  FDA  is 
proposing  to  amend  §  314.94{a)(7)(i)  by 
adding  language  requiring  an  applicant 
to  submit  information  from  all  BE 
studies,  both  passing  and  nonpassing, 
conducted  on  the  same  formulation  of 
the  drug  product  submitted  for 
approval.  The  applicant  would  continue 
to  be  required  to  submit  complete'* 
reports  of  the  BE  studies  upon  which 
the  applicant  relies  for  approval.  For  all 
other  BE  studies  on  the  same  drug 
product  formulation,  the  applicant 
would  be  required  to  submit  a  summar\' 
report.  FDA  plans  to  issue  guidance  on 
the  format  of  a  summary  report.  If  a 
summary  report  is  submitted  and  the 
agency  believes  that  there  may  be 
bioequivalence  issues  or  concerns  with 
the  product,  the  agency  may  require  that 
a  complete  report  be  prepared  and 
submitted  to  FDA. 

Section  320.21(b)(1)  and  (b)(2)  (21 
CFR  320.21(b)(1)  and  (b)(2))  requires 
that  any  person  submitting  an  ANDA 
include  in  the  application  evidence 
demonstrating  that  the  drug  submitted 
for  approval  is  bioequivalent  to  the  RLD 


or  information  to  permit  FDA  to  waive 
the  submission  of  evidence  to 
demonstrate  bioequivalence  as  provided 
in  §  320.21(f).  FDA  is  proposing  to 
amend  current  §  320.21(b)(1)  to  add 
language  requiring  an  applicant  to 
submit  evidence  demonstrating 
bioequivalence  that  includes 
information  from  all  BE  studies,  both 
passing  and  nonpassing.  conducted  on 
the  same  formulation  submitted  for 
approval.  This  change  is  consistent  with 
the  change  being  proposed  in 
§  314.94{a)(7){i)  for  ANDA  submissions. 

2.  Proposed  Requirements  for  Reporting 
BE  Studies  in  ANDA  Supplements 
Submitted  Under  §  314.97  (21  CFR 
314.97) 

In  addition  to  modifying  the 
information  required  in  ANDAs,  the 
proposed  amendment  to  §  320.21(b)(1) 
would  also  modify  the  information 
reqmred  to  be  included  in  certain 
supplements  to  approved  ANDAs 
(which  are  submitted  under  §  314.97). 
Under  §  320.21(c),  any  person 
submitting  a  supplement  to  an  ANDA 
must  include  the  evidence  or 
information  required  by  §  320.21(b)  (i.e., 
BE  studies  or  information  permitting 
waiver)  for  certain  types  of  changes  to 
the  drug  product  or  labeling.  For 
example,  a  change  in  the  memufacturing 
process  beyond  the  variations  provided 
for  in  the  ANDA  would  require  a 
supplement  containing  BE  studies  or 
information  permitting  waiver  of  such 
studies.  FDA  is  not  proposing  to  amend 
the  language  of  §  320.21(c).  However, 
because  §  320.21(c)  incorporates  the 
requirements  of  §  320.21(b)  by  reference, 
the  proposed  amendment  to 
§  320.21(bKl)  would  modify  the 
requirements  of  §  320.21(c). 
Specifically,  for  ANDA  supplements 
requiring  BE  studies  under  §  320.21(c), 
applicants  would  be  required  to  include 
the  information  required  by  proposed 
§  320.21(b)(l)(i.e.,  information  from  all 
BE  studies,  both  passing  and 
nonpassing,  conducted  on  the  same 
formulation  for  which  the  supplement  is 
being  submitted). 

3.  Proposed  Requirements  for  Reporting 
BE  Studies  in  Amendments  to  ANDAs 
Submitted  Under  §  314.96 

Section  314.96(a)(1)  states  that  an 
ANDA  applicant  may  amend  an  ANDA 
that  has  been  submitted  but  not  yet 
approved  to  revise  existing  information 
or  provide  additional  information.  FDA 
is  proposing  to  amend  current 
§  314.96(a)(1)  to  require  that,  where  BE 
studies  are  submitted  in  an  amendment, 
the  amendment  contain  information 
from  all  BE  studies,  both  passing  and 
nonpassing,  conducted  by  the  applicant 


on  the  same  drug  product  formulation, 
unless  the  information  has  previously 
been  submitted  to  FDA  in  the 
applicant's  ANDA. 

4.  Proposed  Requirements  for  the 
Format  of  the  Reports  of  BE  Studies 
Submitted  in  ANDAs.  Supplements,  and 
Amendments 

Under  the  proposed  rule,  proposed 
§§  314.94(a)(7)(i),  320.21(b)(1).  and 
314.96(a)(]),  as  well  as 
§  320.21  (c)(which  incorporates  the 
requirements  of  §  320.21(b)(1)  by 
reference)  would  require  applicants  to 
submit  full  reports  of  BE  studies  upon 
which  the  applicant  relies  for  approval 
and  either  full  or  summar\'  reports  of  all 
other  BE  studies  conducted  on  the  same 
drug  product  formulation.  If  a  summary 
BE  study  report  is  submitted  and  FDA 
believes  that  there  may  be  a 
bioequivalence  issue  or  concern  with 
the  product.  FDA  may  require  that  a 
complete  report  be  prepared  and 
submitted  to  FDA. 

B.  Proposed  Requirement  for  the 
Submission  of  Data  From  All  BE  Studies 
Conducted  on  the  Same  Drug  Product 
Formulation  Submitted  for  Approval 
Under  a  Petition  Approved  Under 
§314.93 

Section  314.94(a)(7)(ii)  states,  in 
relevant  part,  that  if  an  ANDA  is 
submitted  under  a'petition  approved 
under  §  314.93.  the  applicant  must 
submit  the  results  of  any  bioavailability 
or  bioequivalence  testing  required  by 
the  agency  to  show  that  the  active 
ingredients  of  the  proposed  drug 
product  are  of  the  same  pharmacological 
or  therapeutic  class  as  those  in  the  RLD 
and  that  the  proposed  drug  product  can 
be  expected  to  have  the  same 
therapeutic  effect  as  the  RLD.  The 
agency  is  proposing  to  interpret 
§  314.94(a)(7)(ii)  to  require  the 
submission  of  results  from  all 
bioavailability  and  BE  studies 
conducted  on  the  same  formulation. 
FDA  believes  that  the  language  in 
current  §  314.94(a)(7)(ii)  is  sufficient  to 
accomplish  this  purpose.  Therefore, 
FDA  is  not  amending  this  language,  but 
is  clarif\'ing  through  this  rulemaking 
that  it  intends  to  require  applicants  that 
submit  ANDAs  under  petitions 
approved  under  §  314.93  to  submit 
informatioo  from  all  BE  studies,  passing 
and  nonpassing,  conducted  on  the  same 
drug  product  formulation.  Applicants 
would  be  required  to  submit  complete 
reports  of  the  bioavailability  or  BE 
studies  upon  which  the  applicant  relies 
for  approval  and  either  a  complete  or 
summary  report  for  all  other  studies  on 
the  same  drug  product  formulation.  If  a 
summary  report  is  submitted  for  an 
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additional  study  and  the  agency 

believes  that  there  may  be 
biooquivalence  issues  or  concerns  with 
the  product,  the  agency  may  request  that 
a  complete  study  report  be  submitted  to 
FDA. 

C.  Proposed  Requirement  for  the 
Submission  of  Data  From  All 
Postmarketing  BE  Studies  Conducted  or 
Otherwise  Obtained  by  the  Applicant  on 
the  Same  Drug  Product  Formulation 
That  Has  Been  Approved 

Under  §  314.81(b)(2)(vi).  an  ANDA 
applicant  is  required  to  submit,  in  an 
annual  report,  the  results  of 
"biopharmaceutic.  pharmacokinetic, 
and  clinical  pharmacology  studies  *     * 
*  conducted  by  or  otherwise  obtained 
by  the  applicant"  during  the  annual 
reporting  period.  All  BE  studies  would 
fall  into  one  or  more  of  the  categories  of 
studies  (i.e..  biopharmaceutic. 
pharmacokinetic,  and  clinical 
pharmacology)  required  to  be  submitted 
under  this  section.  As  a  result,  the 
agency  is  proposing  to  interpret  this 
section  to  require  ANDA  applicants 
with  approved  ANDAs  to  submit 
postmarketing  reports  of  all  BE  studies, 
both  passing  and  nonpassing.  conducted 
or  obtained  by  the  applicant  during  the 
annual  reporting  period  on  the  same 
drug  product  formulation  that  has  been 
appro\ed.  FDA  believes  that  the 
language  in  current  §  314.81(b)(2)(vi)  is 
sufficient  to  accomplish  this  purpose. 
Therefore.  FDA  is  not  amending  this 
language,  but  is  clarif\ing  through  this 
rulemaking  that  it  intends  to  interpret 
the  section  to  require  submission  of 
postmarketing  reports  of  all  BE  studies 
conducted  or  otherwise  obtained  by 
ANDA  applicants.  Under  this  section, 
applicants  may  submit  either  complete 
or  summary  reports  of  the  BE  studies 
conducted  or  otherwise  obtained  during 
the  annual  reporting  period.  If  a 
summar\'  report  is  submitted  for  a  BE 
study  and  FDA  believes  that  there  may 
be  bioequivalence  issues  or  concerns 
with  the  product,  the  agency  may 
require  that  a  complete  study  report  be 
prepared  and  submitted  to  FDA. 

FDA  believes  that  clarifv'ing  its 
interpretation  of  §  314.81('b)(2)(vi)  is 
important  for  ensuring  consistency  in  its 
premarketing  and  postmarketing 
requirements  regarding  the  submission 
of  BE  studies.  However,  the  agency  also 
believes  that  it  would  be  highly  unusual 
for  an  ANDA  applicant  to  conduct  a 
postmarketing  BE  study.  In  particular, 
the  agency  believes  that  an  applicant 
would  rarely,  if  ever,  conduct  a 
postmarketing  BE  study  other  than  one 
required  for  an  ANDA  supplement. 


D.  What  Constitutes  the  "Same  Drug 
Product  Formulation"  for  the  Purposes 
of  Required  BE  Study  Submissions 

FDA  is  proposing  to  require  ANDA 
applicants  to  submit  information  from 
all  BE  studies,  both  passing  and 
nonpassing,  conducted  on  the  same 
drug  product  formulation  in 
conjunction  with  the  submission  of 
ANDAs.  amendments,  and  supplements 
containing  BE  studies.  FDA  intends  that 
the  terminology  "same  drug  product 
formulation"'  would  include 
formulations  that  have  minor 
differences  in  composition  or  method  of 
manufacture  from  the  formulation 
submitted  for  approval,  but  are  similar 
enough  to  be  relevant  to  the  agency's 
determination  of  bioequivalence.  For 
example,  where  an  applicant  makes 
formulation  or  manufacturing  changes 
of  the  type  that  qualif}'  as  level  1  or 
level  2  changes  in  FDA's  current 
guidances  on  scale  up  and  postapproval 
changes  (SUP AC)  listed  below,  the 
agency  would  consider  the  original  and 
modified  products  to  be  similar  enough 
to  constitute  the  same  drug  product 
formulation  for  the  purposes  of  the 
proposed  rule.  The  SUP  AC  guidances 
include: 

1.  "SUPAC-IR:  Immediate-Release 
Solid  Oral  Dosage  Forms:  Scale-Up  and 
Postapproval  Changes:  Chemistr\', 
Manufacturing  and  Controls,  In  Vitro 
Dissolution  Testing,  and  In  Vivo 
Bioequivalence  Documentation" 
(November  1995); 

2.  "SUPAC-IR:  Questions  and 
Answers  about  the  SUPAC-IR 
Guidance"  (Februarv  1997); 

3.  "SUP AC-MR:  Modified  Release 
Solid  Oral  Dosage  Forms:  Scale-Up  and 
Postapproval  Changes:  Chemistry, 
Manufacturing  and  Controls;  In  Vitro 
Dissolution  Testing  and  In  Vivo 
Bioequivalence  Documentation" 
(September  1997): 

4.  "SUPAC-IR/MR:  Immediate-Release 
and  Modified  Release  Solid  Oral  Dosage 
Forms:  Manufacturing  Equipment 
Addendum"  (Januarv  1999); 

5.  "SUPAC-SS:  Nonsterile  Semisolid 
Dosage  Forms:  Scale-Up  and 
Postapproval  Changes:  Chemistry, 
Manufacturing  and  Controls;  In  Vitro 
Release  Testing  and  In  Vivo 
Bioequivalence  Documentation"  (May 
1997);  and 

6.  "SUPAC-SS:  Nonsterile  Semisolid 
Dosage  Forms:  Manufacturing 
Equipment  Addendum"  (Draft 
Guidance.  December  1998). 

Persons  interested  in  a  full  discussion 
of  level  1  and  level  2  changes  should 
consult  the  SUPAC  guidances  listed 
previously  in  section  IV.D  of  this 
document.  The  guidances  may  be 


obtained  upon  request  from  the  Center 
for  Drug  Evaluation  and  Research, 
Office  of  Training  and  Communications. 
Division  of  Drug  Information  (HFD- 
240),  5600  Fishers  Lane,  Rockville,  MD, 
20857.  301-827-4573.  The  guidances 
are  also  available  on  the  Internet  at 
http://w\\'v^'.fda.gov/cder/guidance/ 
index.htm  under  the  Chemistry  heading. 

V.  Legal  Authority 

Under  section  505(i){2)(A}(iv)  of  the 
act,  an  ANDA  applicant  must  submit 
"information  to  show  that  the  new  drug 
is  bioequivalent  to  the  [reference]  listed 
drug*     *     *."  If  this  requirement  is  not 
met  because  information  submitted  in 
the  application  is  insufficient  to  show 
that  the  drug  is  bioequivalent  to  the 
listed  drug  referred  to  in  the 
application.  FDA  may  deny  approval  of 
an  ANDA  (section  5d5(j)(4KF)  of  the  act; 
§  314.127(a)(6)(i)  and  (ii)).  FDA  believes 
that  an  application  may  not  be  complete 
if  a  BE  study  that  is  conducted  by  an 
applicant  on  the  same  drug  product 
formulation  is  not  submitted  for  review 
because  the  agency  is  being  asked  to 
make  a  bioequivalence  determination 
based  on  a  review  of  only  part  of  the 
available  bioequivalence  data.  As 
discussed  in  section  III  of  this 
document,  the  agency's  experience  with 
additional  bioequivalence  data  on  the 
same  drug  product  formulation  has 
shown  that  such  data  can  be  important, 
and  even  critical,  to  the  agency's 
bioequivalence  determination. 

Requiring  the  reporting  of  all  BE 
studies  is  consistent  with  the  act's 
requirement  that  applications  must  not 
contain  untrue  statements  of  material 
fact  (section  505(j)(4)(K)  of  the  act, 
§  314.127(a)(13)).  FDA  believes  that 
failure  to  report  all  BE  studies 
conducted  on  the  same  formulation  of  a 
drug  product  submitted  for  approval  in 
an  ANDA.  amendment,  or  supplement 
may  constitute  selective  reporting  of  a 
material  fact,  which  can  result  in 
withdrawal  of  approval  of  an 
application  under  §  314.150(b)(6). 
Selective  reporting  refers  to  reports  that 
contain  certain  passing  results  only. 
Selective  reporting  does  not  consistently 
contain  nonpassing  results  and  does  not 
consistently  contain  a  scientific 
justification  for  rejecting  the  nonpassing 
data  (see  FDA's  notice  describing 
selective  reporting  of  stability  tests  (60 
FR  32982  at  32983.  June  26,  1995)), 

VI.  Implementation 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  6  months  after  its  date 
of  publication  in  the  Federal  Register. 
Proposed  §§  314.94(a)(7)(i).  314.96(a)(1). 
and  320.21(b)(1),  as  well  as  §  320.21(c) 
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(which  references  the  requirements  of 
§  320.21(b)(1))  and  §  314.94(a)(7)(ii)  (as 
interpreted  in  section  IV. B  of  this 
document),  would  apply  only  to 
ANDAs.  amendments,  or  supplements 
submitted  on  or  after  the  effective  date 
of  the  final  rule.  Thus,  applicants  who 
have  submitted  these  applications  prior 
to  the  effective  date  of  the  final  rule 
would  not  be  required  to  report 
additional  BE  studies  that  were 
conducted  in  conjunction  with  their 
applications.  However,  where  an  ANDA 
has  been  approved  or  submitted  prior  to 
the  effective  date  of  the  final  rule,  and 
a  supplement  or  amendment  to  the 
ANDA  containing  a  BE  study  or  studies 
is  submitted  on  or  after  the  effective 
date  of  the  final  rule,  the  applicant 
would  be  required  under  proposed 
§§  314.96(a)(1)  and  320.21(b)(1).  as  well 
as  §  320.21(c)  (which  refers  to  the 
requirements  of  §  320.21(b)(1),  to  submit 
all  BE  studies,  both  passing  and 
nonpassing.  conducted  in  conjunction 
with  the  supplement  or  amendment.  In 
addition,  on  and  after  the  effective  date 
of  the  final  rule,  all  applicants  with 
approved  ANDAs.  including  ANDAs 
that  have  been  approved  or  submitted 
for  approval  prior  to  the  effective  date 
of  the  final  rule,  vvovild  be  required  to 
comply  with  §314. 81(b)(2)(vi),  as 
interpreted  by  FDA  in  section  IV. C  of 
this  document.  However,  the  agency  is 
proposing  to  use  its  discretion  in  the 
enforcement  of  §  314.81(b)(2)(vi)  such 
that  it  would  apply  only  to  those 
additional  BE  studies  conducted  after 
the  effective  date  of  the  final  rule.  Thus, 
applicants  with  approved  ANDAs 
would  be  required  to  provide 
information  in  an  annual  report  on 
additional  passing  or  nonpassing  BE 
studies  conducted  or  obtained  by  the 
applicant  on  the  approved  drug  product 
formulation  after  the  effective  date  of 
the  final  rule. 

VII.  Comments  on  the  Proposed  Rule 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  Branch  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h')  that  this  action  is  of  a  type 


that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Analysis  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121))),  and  the  Unfunded  Mandates 
Reform  Act  (Public  Law  104^). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  requires 
agencies  to  prepare  a  Regulatory 
Flexibility  Analysis  for  each  rule  unless 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  Executive  Order  12866, 
With  respect  to  the  Regulatory 
Flexibility  Act,  the  agency  does  not 
believe  that  the  proposed  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Nevertheless,  because  our 
projections  are  uncertain,  the  analysis 
presented  below  also  constitutes  the 
agency's  Initial  Regulatory  Flexibility 
Analysis.  Because  the  rule  does  not 
impose  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  an  expenditure  in  any 
one  year  of  SlOO  million  or  more,  FDA 
is  not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

A.  Background 

Under  current  regulations,  ANDA 
applicants  are  required  to  submit 
information  demonstrating  that  a 
generic  product  is  bioequivalent  to  an 
RLD.  In  the  past,  firms  have  submitted 


only  the  results  of  those  BE  studies  that 
demonstrate  that  the  rate  and  extent  of 
absorption  of  the  test  product  meets 
bioequivalence  limits.  Firms  have  not 
typically  submitted  the  results  of  any 
additional  BE  studies  that  were 
conducted  on  the  same  product 
formulation  submitted  for  approval.  As 
discussed  in  section  III  of  this 
document,  the  agency  now  believes  that 
data  and  information  from  additional  BE 
studies,  both  passing  and  nonpassing, 
are  important  for  determining  whether 
the  proposed  formulation  is 
bioequivalent  to  the  RLD.  Therefore, 
FDA  is  proposing  to  require  ANDA 
applicants  to  submit  all  BE  studies, 
passing  and  nonpassing,  on  a  drug 
product  formulation  submitted  for 
approval  under  an  ANDA.  amendment 
or  supplement. 

As  discussed  in  section  IV. C  of  this 
document,  the  agency  also  believes  that 
it  is  important  to  clarif\'  that  the 
responsibility  to  submit  all  BE  studies, 
passing  and  nonpassing,  continues  after 
approval  under  the  annual  report 
submission  requirements.  However,  the 
agency  believes  that  it  would  be  highly 
unusual  for  an  ANDA  applicant  to 
conduct  a  postmarketing  BE  study.  In 
particular,  the  agency  believes  that  an 
applicant  would  rarely,  if  ever,  conduct 
a  postmarketing  BE  study  other  than  one 
required  for  an  ANDA  supplement. 

B.  Affected  Entities 

The  proposed  rule  would  affect 
establishments  that  submit  ANDAs 
containing  BE  studies.  FDA  does  not 
know  the  precise  number  of  entities, 
either  large  or  small,  that  will  submit 
ANDAs  in  the  future.  In  the  year  2000. 
there  were  346  BE  studies  submitted  by 
57  applicants  in  197  ANDAs, 
amendments,  and  supplements.  FDA 
estimates  that  this  proposed  rule  would 
result  in  a  10  percent  increase  in  the 
number  of  BE  studies  submitted 
annually,  or  35  (346  x  0.10)  additional 
studies.  This  estimate  is  based  on 
information  suggesting  that 
approximately  20  percent  of  all  BE 
studies  conducted  produce  results  that 
do  not  meet  bioequivalence  limits  and 
that  approximately  50  percent  of  these 
studies  are  conducted  on  formulations 
that  are  not  submitted  for  approval. 

C.  Compliance  Requirements  and  Costs 

The  main  cost  of  complying  with  this 
proposed  rule  would  be  staff  time.  This 
analysis  assumes  a  weighted  average 
wage  rate  of  S40  per  hour  (Ref.  2).  FDA 
estimates  it  would  require 
approximately  120  hours  of  staff  time  to 
prepare  and  submit  each  additional 
complete  BE  study  report,  and 
approximately  60  hours  of  staff  time  for 
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each  additional  BE  study  summary 
report.  The  agency  believes  that  a 
complete  report  would  be  required 
appro.ximately  20  percent  of  the  time, 
while  a  summary  would  suffice 
approximately  80  percent  of  the  time. 

Based  on  a  weighted-average 
calculation  using  the  information 
presented  above,  the  submission  of  each 
additional  BE  studv  is  expected  to  cost 
S2.880  ([120  X  S40  X  0.2]  +  [60  x  S40  x 
0.8]).  Thus,  the  overall  impact  on  the 
industry'  of  reporting  an  additional  35 
BE  studies  per  vear  would  be  SlOO.800 
(S2,880x  35). 

Assuming  it  is  equally  likely  that  each 
of  the  35  additional  BE  studies  would  be 
conducted  by  any  of  the  57  applicants, 
a  binomial  distribution  can  be  used  to 
predict  how  many  firms  would  submit 
additional  studies.  Based  on  this 
distribution,  19  firms  would  incur  costs 
of  S2,880  for  1  additional  BE  study.  6 
firms  would  incur  costs  of  $5,760  (2  x 
52. 880)  for  two  additional  studies,  and 
1  firm  would  incur  costs  of  $8,640  (3  x 
$2,880)  for  3  additional  studies  (the 
total  number  of  studies  in  the 
calculation  does  not  equal  35  because  of 
rounding).  Thus,  the  maximum 
expected  annual  cost  burden  for  any  one 
firm  would  be  $8,640,  More  than  half 
(31  of  57,  or  54  percent)  of  all  firms 
would  be  expected  to  incur  no 
additional  annual  costs  under  the 
proposed  rule. 

D.  Impact  on  Small  Entities 

FDA  recognizes  that  some  of  the 
establishments  that  would  be  required 
to  submit  additional  BE  study  reports 
would  be  small  entities  with  limited 
resources.  As  shown  in  the  following 
paragraphs,  the  agency  estimates  that 
the  maximum  expected  cost  of  the 
proposed  rule  for  any  one  small  entity 
would  be  between  0.58  percent  and  1.9 
percent  of  the  total  cost  of  preparing  and 
submitting  an  AN'DA.  and  that  the 
maximum  expected  burden  for  any  one 
of  these  small  entities  would  be  0.005 
percent  of  average  revenues.  Although 
FDA  does  not  believe  it  likely  that  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  agencv 
acknowledges  the  uncertainty  of  its 
estimates  with  respect  to  the  number  of 
additional  BE  studies  that  would  be 
submitted,  their  distribution  among 
large  and  small  entities,  and  the  number 
of  small  entities  affected.  As  a  result,  the 
agency  has  prepared  this  Initial 
Regulatory  Flexibilit\-  Analysis  and 
requests  detailed  public  comment 
regarding  the  number  of  small  entities 
affected  by  the  proposed  rule  as  well  as 
its  economic  impact. 


FDA  also  recognizes  that  requiring 
submission  of  all  BE  study  results  mav 
result  in  a  longer  total  application 
review  time  if  these  additional  BE  study 
results  suggest  that  a  generic  product  is 
not  bioequivalent  to  the  RLD.  In  these 
situations,  firms  would  be  required  to 
submit  additional  data  that  demonstrate 
bioequivalence  in  order  to  obtain 
marketing  approval.  Marketing  approval 
may  be  denied  if  evidence  from  the 
additional  BE  studies  fails  to  establish 
bioequivalence.  The  agency  does  not 
know  how  frequently  these  situations 
might  occur. 

According  to  standards  established  by 
the  Small  Business  Administration 
(SBA),  a  small  pharmaceutical 
preparation  manufacturer  (NAICS  Code 
325412)  employs  fewer  than  750 
employees  (Ref.  3).  An  FDA  review  of 
ANDAs  submitted  during  the  3-year 
period  from  October  1996  to  Septeihber 
1999  found  that  32  percent  of  the 
applications  (322  of  1,007)  were  from 
small  entities  and  that  39  percent  of 
ANDA  sponsors  (64  of  164)  were  small 
entities.  Thus,  the  majority  of  ANDAs 
are  neither  submitted  nor  sponsored  by 
small  entities.  Assuming  these 
proportions  continue  to  hold,  there 
would  be  22  small  entities  (0.39  x  57) 
submitting  ANDAs  annually.  FDA  also 
assumes  that  this  group  of  small  entities 
would  submit  11  of  the  additional  35  BE 
studies  (0.10  x  0.32  x  346)  per  year. 

Assuming  it  equally  likely  that  each 
of  the  11  additional  BE  studies  would  be 
reported  by  any  of  the  22  small  entities, 
a  binomial  distribution  can  be  used  to 
predict  how  many  firms  would  submit 
additional  studies.  Based  on  this 
distribution,  seven  small  entities  would 
incur  costs  of  $2,880  for  one  additional 
BE  study,  and  two  firms  would  incur 
costs  of  $5,760  (2  x  $2,880)  for  two 
additional  BE  studies.  Thus,  the 
maximum  expected  burden  for  any  one 
small  entity  would  be  $5,760.  More  than 
half  (13  of  22.  or  59  percent)  of  all  small 
entities  would  be  expected  to  incur  no 
additional  annual  costs  under  the 
proposed  rule. 

The  cost  of  preparing  and  submitting 
an  ANDA  is  believed  to  be  between 
$300,000  (Ref.  4)  and  $1  million  (Ref.  5). 
Based  on  this  information,  the 
maximum  expected  cost  burden  of  the 
proposed  rule  on  any  one  firm  would  be 
between  0.86  percent  and  2.9  percent  of 
the  total  cost  of  preparing  and 
submitting  an  ANDA.  The  maximum 
expected  cost  burden  for  any  one  small 
entity  would  be  between  0.58  percent 
and  1.9  percent  of  the  total  cost  of 
preparing  and  submitting  an  ANDA. 

A  year  2000  sur\'ey  of  26  public 
generic  drug  companies  revealed  15 
firms  with  fewer  than  750  employees 


(Ref.  5).  These  15  small  entities  had  an 
average  of  331  employees  and  average 
annual  revenues  of  $115  million.  The 
maximum  expected  burden  of  this 
proposed  rule  for  any  one  of  these  small 
entities  therefore  would  be  only  0.005 
percent  of  average  revenues.  The  agency 
believes  this  cost  could  be  recovered 
through  drug  sales  after  marketing 
approval. 

In  recognition  of  the  potential 
economic  impact  on  small  entities,  the 
agency  has  structured  the  rule  to 
minimize  the  reporting  burden.  For 
example,  the  agency  believes  that 
summar\'  reports  of  additional  BE 
studies  would  suffice  80  percent  of  the 
time  provided  that  complete  results  are 
available  to  FDA  upon  request.  The 
agency  believes  that  a  summary  report 
would  require  only  60  hours  of  staff 
time  per  BE  study,  or  half  the  time  and 
expense  required  to  prepare  and  submit 
a  complete  report.  This  provision 
should  prove  particularly  beneficial  for 
small  entities. 

Furthermore,  no  specific  educational 
or  technical  skills  are  required  to 
complete  and  submit  the  additional  BE 
study  reports.  Trained  and  qualified 
employees  of  an  establishment  who  are 
involved  in  normal  operations  generallv 
complete  similar  activities.  Also,  FDA 
has  reviewed  related  Federal  rules  and 
has  not  identified  any  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

FDA  has  evaluated  only  two 
regulator*'  options:  (1)  Continuing  the 
current  practice  of  requiring  the 
submission  of  only  pivotal  BE  study 
results,  or  (2)  requiring  the  submission 
of  results  from  all  BE  studies  conducted 
by  an  applicant  on  a  final  drug  product 
formulation.  Under  the  first  option, 
firms  would  incur  no  additional 
reporting  costs,  although  some  firms 
might  experience  significant  costs  if 
their  product  were  initially  approved 
and  subsequently  recalled  or  had 
approval  withdrawn  because  the 
product  is  found  not  to  be  bioequivalent 
to  the  RLD.  The  agency  believes  that  the 
second  option,  requiring  that  results 
from  all  BE  studies  conducted  on  the 
final  drug  product  formulation  be 
submitted  for  approval,  is  important  for 
assessing  bioequivalence.  The  proposed 
rule  would  require  reporting  of  all  BE 
studies,  but  would  permit  summar\' 
reports  for  nonpivotal  BE  studies  except 
where  full'reports  are  specifically 
requested  by  the  agency.  The  agency 
believes  that  the  proposed  rule  therefore 
addresses  the  perceived  regulator^'  need 
in  the  least  intrusive  and  most  cost 
effective  way.  FDA  specifically  requests 
public  comment  regarding  any  other 
viable  alternatives  to  this  proposed  rule. 
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E.  Benefits  of  the  Proposed  Rule 

The  propo.sed  nile  would  generate 
economic  benefits  both  for  individuals 
and  for  society  as  a  whole  to  the  e.xtent 
that  the  reporting  of  data  from  all  BE 
studies  would  prevent  product 
discontinuation  and  adverse  health 
effects.  Also,  the  data  from  additional 
BE  studies  could  provide  valuable 
scientific  information,  thereby 
increasing  the  agency's  understanding 
of  bioequivalence  and  generic  drug 
development  issues,  and  improving  the 
drug  approval  process.  Therefore,  this 
proposed  rule  would  permit  FDA  to 
make  more  informed  BE  determinations 
in  the  future, 

X.  Paperwork  Requirements 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  GMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
V.S.C.  3501-3520)   A  description  of 
these  requirements  is  given  below  with 
an  estimate  of  the  annual  rep(Trting 
burden.  Included  m  this  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2J  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of" 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  ap'.iropriate.  and  other  forms  of 
informati   n  technology. 

Title:  Requirements  for  Submission  of 
In  Vivo  Bioequivalence  Data;  Proposed 
Rule. 


Description:  FDA  is  proposing  to  alter 
the  requirements  for  certain  ANDAs, 
ANDA  amendments,  and  ANDA 
supplements  submitted  under  §§  314.94, 
314.96,  and  314.97.  Specifically,  FDA  is 
proposing  to  amend  §§  314.94(a)(7)(i), 
314.96(a)(1).  and  320.21(b)(1).  as  well  as 
modif\'  the  requirements  of  §  320.21(c) 
(which  refers  to  §  320.21(b)(1)),  to 
require  an  ANDA  applicant  to  submit 
information  from  all  BE  studies,  both 
passing  and  nonpassing,  conducted  by 
the  applicant  on  the  same  formulation 
of  the  drug  product  submitted  for 
approval  under  an  ANDA,  amendment, 
or  supplement. 

In  aadition,  FDA  is  proposing  through 
this  rulemaking  to  interpret 
§  314.94(a)(7)(ii)  as  requiring  that  ANDA 
applicants  who  submit  ANDAs  under  a 
petition  approved  under  §  314.93 
submit  information  on  all  bioavailability 
or  BE  studies  conducted  on  the  same 
drug  product  formulation  submitted  for 
approval. 

FDA  is  also  proposing  to  clarify 
through  this  rulemaking  that  it  intervds 
to  interpret  §  314.81(b)(2)(vi)  as 
requiring  the  submission  of 
postmarketing  reports  of  all  BE  studies 
conducted  or  otherwise  obtained  by 
ANDA  applicants  in  the  applicant's 
annual  report.  However,  as  discussed  in 
section  IV. C  of  this  document,  FDA 
believes  it  would  be  highly'  unusual  that 
an  applicant  would  conduct  a 
postmarketing  BE  study.  In  particular, 
the  agency  believes  that  an  applicant 
would  rarely,  if  ever,  conduct  a 
postmarketing  BE  study,  other  than  one 
required  for  an  ANDA  supplement. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufacturers. 

Burden  Estimate:  Table  1  of  this 
document  provides  an  estimate  of  the 
annual  reporting  burden  under  the 
proposed  rule. 

Tne  proposed  rule  would  affect 
establishments  that  submit  ANDAs. 
FDA  does  not  know  the  precise  number 
wf  entities,  either  large  or  small,  that 
will  submit  ANDAs  in  the  future.  In  the 
year  2000,  57  applicants  submitted  346 
BE  studies  in  197  ANDAs.  amendments, 


and  supplements.  FDA  estimates  that 
this  proposed  rule  would  result  in  a  10 
percent  increase  in  the  number  of  BE 
studies  submitted  annually,  or  35  (346 
X  0.10)  additional  studies.  This  estimate 
is  based  on  the  assumptions  that 
approximately  20  percent  of  all  BE 
studies  conducted  produce  results  that 
do  not  meet  bioequivalence  limits  and 
that  about  half  of  these  studies  are 
conducted  on  formulations  that  are  not 
submitted  for  approval. 

FDA  estimates  it  would  require 
approximately  120  hours  of  staff  time  to 
prepare  and  submit  each  additional 
complete  BE  study  report  and 
approximately  60  hours  of  staff  time  for 
each  additional  BE  summary  report.  The 
agency  believes  that  a  complete  report 
would  be  required  approximately  20 
percent  of  the  time,  while  a  summary 
would  suffice  approximately  80  percent 
of  the  time.  Based  on  a  weighted- 
average  calculation  using  the 
information  presented  above,  the 
submission  of  each  additional  BE  study 
is  expected  to  take  72  hours  of  staff  time 
([120x0.2]  +  160x0.8]). 

In  table  1 .  FDA  has  estimated  the 
reporting  burden  associated  with  each 
section  of  the  proposed  rule.  FDA 
believes  that  the  vast  majority  of 
additional  BE  studies  would  be  reported 
in  ANDAs  (submitted  under  §  314.94) 
rather  than  supplements  (submitted 
under  §  314.97)  because  it  is  unlikely 
that  a  sponsor  will  conduct  BE  studies 
with  a  drug  after  the  drug  has  been 
approved.  Moreover,  drugs  approved 
under  an  ANDA  prior  to  the  effective 
date  of  the  final  rule  would  only  be 
required  to  report  additional  BE  studies 
conducted  after  the  effective  date, 
which  should  not  result  in  the 
submission  of  many  BE  study  reports  in 
supplements.  With  respect  to  the 
reporting  of  additional  BE  studies  in 
amendments  (submitted  under 
§  314.96),  this  should  also  account  for  a 
small  number  of  reports  because  most 
BE  studies  would  be  conducted  on  a 
drug  prior  to  the  submission  of  the 
ANDA  and  would  be  reported  in  the 
ANDA  Itself. 


Table  l  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No  of  Respond- 
ents 


Annual  Frequency 
of  Response 


Total  Annual  Re- 
sponses 


Hours  per  Re- 
sponse 


Total  Hours 


314.94(a)(7) 

33 

1 

33 

72 



2,376 

314.96(a)(1) 

1 

1 

1 

72 

72 

314.97 

1 

1 

1 

72 

72 

Total 


i 


2,520 


■•There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Federal  Register,' Vol.  68.  No,  209  '  Wedne.sd.^v.  October  29,  2093  '  Proposed  Rule,'- 


61647 


In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
provisions  of  this  proposed  rule  to  OMB 
for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES!. 

XI.  Federalism 

FDA  has  analyzed  this  proposed  rule 
m  dec  ordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  proposed 
rule  does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executi\e  order  and.  consequentlv. 
a  federalism  summajy  impact  statement 
is  not  required. 

XII.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Minutes.  Pharmaceutical  Sciences 
Advison,'  Committee.  November  16,  2000. 

2.  U.  S.  Department  of  Labor.  Bureau  of 
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Occupations,  available  online  at 
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size/indextableof size  .html . 
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List  of  Subjects 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  320 

Drugs,  Reporting  and  recordkeeping 

requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  314  and  320  be  amended 
as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353.  355,  355a,  356,  356a,  356b.  356c,  371, 
374,  379e. 

2.  Section  314.94  is  amended  by 
revising  paragraph  (a)(7)(i)  to  read  as 
follows: 

§314.94     Content  and  format  of  an 
abbreviated  application. 

[a)   '      '      ' 

(7)  Bioequivalence.  (i)  Information 
that  shows  that  the  drug  product  is 
bioequivalent  to  the  reference  listed 
drug  upon  which  the  applicant  relies.  A 
complete  study  report  must  be 
submitted  for  the  bioequivalence  study 
upon  which  the  applicant  relies  for 
approval.  For  all  other  bioequivalence 
studies  conducted  on  the  same  drug 
product  formulation,  the  applicant  must 
submit  either  a  complete  or  summary 
report.  If  a  summary  report  of  a 
bioequivalence  study  is  submitted  and 
FDA  determines  that  there  may  be 
bioequivalence  issues  or  concerns  with 
the  product.  FDA  may  require  that  the 
applicant  submit  a  complete  report  of 
the  bioequivalence  study  to  FDA;  or 
*         *         *         *         * 

3.  Section  314.96  is  amended  by 
adding  four  sentences  at  the  end  of 
paragraph  (a)(1)  to  read  as  follows: 

§  314.96     Amendments  to  an  unapproved 
abbreviated  application. 

(a)  *    *    * 

(1)*   *   *  Amendments  containing 
bioequivalence  studies  must  contain 
reports  of  all  bioequivalence  studies 
conducted  by  the  applicant  on  the  same 
drug  product  formulation,  unless  the 
information  has  previously  been 
submitted  to  FDA  in  the  abbreviated 
new  drug  application.  A  complete  stud^ 
report  must  be  submitted  for  any 
bioequivalence  study  upon  which  the 
applicant  relies  for  approval.  For  all 
other  bioequivalence  studies  conducted 
on  the  same  drug  product  formulation, 
the  applicant  must  submit  either  a 
complete  or  summary*  report.  If  a 
summar>'  report  of  a  bioequivalence 
study  is  submitted  and  FDA  determines 
that  there  may  be  bioequivalence  issues 
or  concerns  with  the  product.  FDA  may 
require  that  the  applicant  submit  a 
complete  report  of  the  bioequivalence 
study  to  FDA. 


PART  320— BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

4.  The  authority  citation  for  21  CFR 
part  320  continues  to  read  as  follows: 

.Authnrifv:  21  U.S.C.  321.  351.  352.  355. 

37: 

5.  bection  320.21  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§320.21      Requirements  for  submission  of 
in  vivo  bioavailability  and  bioequivalence 
data 

*  *         »         *         * 

(b)*    *    * 

(1)  Evidence  demonstrating  that  the 
drug  product  that  is  the  subject  of  the 
abbreviated  new  drug  application  is 
bioequivalent  to  the  reference  listed 
drug  (defined  in  §  314.3(b)).  A  complete 
study  report  must  be  submitted  for  the 
bioequivalence  study  upon  which  the 
applicant  relies  for  approval.  For  all 
other  bioequivalence  studies  conducted 
on  the  same  drug  product  formulation, 
the  applicant  must  submit  either  a 
complete  or  summary  report.  If  a 
summan,'  report  of  a  bioequivalence 
study  is  submitted  and  FDA  determines 
that  there  may  be  bioequivalence  issues 
or  concerns  with  the  product,  FDA  may 
require  that  the  applicant  submit  a 
complete  report  of  the  bioequivalence 
study  to  FDA;  or 

*  *        .  *         *         * 

Dated:  October  7.  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-27187  Filed  10-28-03:  8:45  am] 

BILLING  CODE  ai50-01-S 


POSTAL  SERVICE 

39  CFR  Pan  111 

Refund  Procedures  for  Metered 
Postage 

AGF    wf:  Postal  Service. 
ACTION:  Proposed  rule. 


oUMMARY:  The  Postal  Service  proposes 
to  revise  the  Domestic  Mail  Manual 
(DMM)  to  allow  refunds  for  unused, 
undated  metered  postage.  The  proposed 
mailing  standard  would  benefit  any 
mailer  who  generates  significant 
quantities  of  unused,  undated  metered 
postage  and  is  able  to  meet  the  refund 
criteria.  The  Postal  Service  also 
proposes  minor  clarifications  to  the 
procedures  for  requesting  refunds  for 
unused,  dated  metered  postage. 
DATES:  Submit  comments  on  or  before 
November  28,  2003. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  Charles  Tricamo,  New 
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York  Rates  and  Classification  Service 
Center,  Postal  Service,  1250  Broadway 
FL  14,  New  York,  NY.  10095-9599.  You 
can  view  and  copy  all  written  comments 
at  the  same  address  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Tricamo.  New  York  Rates  and 
Classification  Service  Center,  at  212- 
613-8676. 

SUPPLEMENTARY  INFORMATION:  Inclusion 
of  a  date  in  meter  indicia  is  optional  for 
Standard  Mail  and  Package  Services 
items.  Many  mailers  choose  to  omit  the 
date  to  increase  their  production 
flexibility  and  allow  them  to  deposit  the 
mailing  at  any  time,  even  though  Postal 
Service  mailing  standards  do  not  allow 
refunds  for  unused  meter  indicia 
lacking  a  date.  The  Postal  Service  grants 
refunds  only  for  unused,  dated  meter 
indicia  if  requested  within  60  days  of 
printing  the  indicia.  The  Postal  Service 
proposes  that  if  the  mailer  can  provide 
sufficient  documentation  with  the 
refund  request  to  support  and  validate 
the  proper  amount  of  the  refund,  the 
date  the  mailing  was  prepared,  and  the 
validity  of  the  indicia  on  the  mailpieces, 
then  it  could  grant  refunds  for  undated 
metered  mail.  The  Postal  Service 
proposes  to  apply  the  existing  time 
frame  restrictions  for  dated  metered 
mail  to  undated  metered  mail. 
Additionally,  the  Postal  Service 
proposes  that  refunds  for  unused, 
undated  metered  postage  will  only  be 
considered  when  the  customer  submits 
at  least  500  mailpieces  from  a  single 
mailing,  or.  as  an  alternative,  indicia 
worth  at  least  S500  from  a  single 
mailing,  along  with  the  required 
supporting  documentation.  When  more 
than  one  meter  was  used  to  prepare  the 
mailing,  a  separate  PS  Form  3533. 
Application  and  Voucher  for  Refund  of 
Postage.  Fees,  and  Services,  must  be 
submitted  for  each  meter  used  to  print 
the  unused  indicia  submitted  for  refund. 
Mailers  concerned  about  their  inability 
to  obtain  a  refund  for  unused,  undated 
metered  postage  because  they  have  less 
than  the  required  mail  volume  or  cannot 
provide  the  required  documentation 
should  use  dated  meter  indicia  or 
permit  imprint  for  'heir  Standard  Mail 
and  Package  Services  mailpieces.  as 
permitted,  in  lieu  of  undated  meter 
indicia. 

As  part  of  this  proposed  rule,  the 
Postal  Service  also  proposes  to  revise 
DMM  POM,  Refunds  and  Exchanges,  to 
clarify-  the  mailing  standards  for  refunds 
of  unused,  dated  meter  indicia.  Portions 
of  P014  are  reorganized  to  consolidate 
all  of  the  information  related  to 
submitting  a  refund  request  for  unused 
meter  indicia.  Also  included  is  a 


proposed  clarification  to  specif)'  that  a 
contract  postal  unit  (CPU)  will  handle 
refunds  for  unused  meter  indicia  in 
accordance  with  the  contract  each  CPU 
has  executed  with  the  Postal  Service  for 
the  sale  of  metered  postage. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

For  reasons  stated  in  the  preamble, 
the  Postal  Service  proposes  to  amend  39 
CFR  part  111  as  follows: 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  416,  3001,  3011,  3201, 
3219,  3403'3406.  3621.  3626,  5001. 

2.  Revise  Domestic  Mail  Manual 
(DMM)  as  set  forth  below: 

Domestic  Mail  Manual  (DMM) 


P     Postage  and  Payment  Methods 

POOO    Basic  Information 

POlO    General  Standards 

***** 

POl  4    Refunds  and  Exchanges 

***** 

2.0  Postage  and  Fees  Refunds 

2.1  Refund  Standards 

A  refund  for  postage  and  fees  may  be 
made: 

*****  ^ 

[Add  nei\-  item  e  to  read  as  follows:] 
e.  Under  the  terms  of  a  contract 
between  the  contract  postal  unit  (CPU) 
and  the  USPS  *  for  unused  postage 
printed  by  the  CPU. 

**!*** 

[Delete  2.5  and  2.6.  Renumber  current 
2.7  through  2.12  as  new  2.5  through 
2.10.  respectively.] 

***** 

2.7     Applying  for  Refund 

[Revise  text  of  renumbered  2.7  to  read 
as  follows:] 

For  refunds  under  2.0.  the  customer 
must  apply  for  a  refund  on  PS  Form 
3533;  submit  it  to  the  postmaster;  and 


provide  the  envelope,  wrapper,  or  a  part 
of  it  showing  the  names  and  addresses 
of  the  sender  and  addressee,  canceled 
postage  and  postal  markings,  or  other 
evidence  of  postage  and  fees  paid. 
Refunds  for  metered  postage  are  » 

submitted  under  3.0. 

2.8    Ruling  on  Refund  Request 

[Revise  text  of  renumbered  2.8  to  read 
as  follows:] 

Refund  requests  are  decided  based  on 
the  specific  type  of  postage  or  mailing: 

a.  Refunds  under  2.0.  The  local 
postmaster  grants  or  denies  refunds 
under  2.0.  The  customer  may  appeal  an 
adverse  ruling  through  the  postmaster  to 
the  rates  and  classification  service 
center  (RCSC)  manager  who  issues  the 
final  agency  decision, 

b.  Dated  metered  postage,  except  for 
PC  Postage*  systems,  under  3.0.  The 
postmaster  at  the  licensing  Po,st 
Office^^^  grants  or  denies  requests  for 
refunds  for  dated  metered  postage  under 
3,0.  The  licensee  may  appeal  an  adverse 
ruling  within  30  days  through  the 
manager  of  Postage  Technologv 
Management.  USPS  Headquarters  (see 
G043  for  address),  who  issues  the  final 
agency  decision.  The  original  meter 
indicia  must  be  submitted  with  the 
appeal. 

c.  Undated  metered  postage  under  3,0. 
The  manager,  business  mail  entry 
(MBME)  at  the  district  Post  Office 
overseeing  the  mailer's  licensing  Post 
Office,  or  designee,  grants  or  denies 
requests  for  refunds  for  undated 
metered  postage  under  3.0.  The 
customer  may  appeal  a  decision  on 
undated  metered  postage  within  30  days 
through  the  MBMJE,  cr  designee,  to  the 
RCSC  manager  who  issues  the  final 
agency  decision.  The  original  meter 
indicia  must  be  submitted  with  the 
appeal. 

d.  PC  Postage  systems  under  3,0.  The 
system  provider  grants  or  denies  a 
request  for  a  refund  for  dated  indicia 
printed  by  PC  Postage  systems  under  3.0 
using  established  USPS  criteria.  For 
dated  PC  Postage  indicia  only,  the 
licensee  may  appeal  an  adverse  ruling 
within  30  days  through  the  manager  of 
Postage  Technology  Management,  USPS 
Headquarters,  who  issues  the  final 
agency  decision.  The  original  indicia 
must  be  submitted  with  the  appeal, 

e.  Optional  procedure  (OP)  mailings. 
Mailer's  request  for  a  refund  must  be 
submitted  to  the  manager  of  Business 
Mailers  Support  (BMS),  USPS 
Headquarters  (see  G043  for  address). 
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3.0  Refund  Request  for  Postage 
Evidencing  Systems  and  Metered 
Postage 

***** 

[Revise  title  and  text  of  3.2  to  read  as 

follows:] 

3.2     Unused.  Dated  Postage  Evidencing 
System  Indicia.  Except  for  PC  Postage 
Indicia 

Unused,  dated  postage  meter  indicia 

are  considered  for  refund  only  if 
complete,  legible,  and  valid.  PC  Postage 
indicia  refunds  are  processed  under  3.3. 
All  other  metered  postage  refund 
requests  must  be  submitted  as  follows: 

a.  The  licensee  must  submit  the 
request.  The  refund  request  must 
include  proof  that  the  person  or  entity' 
requesting  the  refund  is  the  licensee  for 
the  postage  meter  that  printed  the 
indicia.  Acceptable  proof  includes  a 
copy  of  the  lease,  rental  agreement,  or 
contract. 

b.  The  licensee  must  submit  the 
request,  along  with  the  items  bearing  the 
unused  postage,  to  the  licensing  Post 
Office.  The  items  must  be  sorted  by 
meter  used  and  then  by  postage  value 
shown  in  the  indicia,  and  must  be 
properly  faced  and  packaged  in  groups 
of  100  identical  items  when  quantities 
allow.  The  request  is  processed  by  the 
USPS.  The  postmaster  approves  or 
denies  the  refund  request. 

c.  The  licensee  must  submit  the 
refund  request  within  60  days  of  the 
date(s)  shown  in  the  indicia. 

d.  When  the  unused  metered  postage 
is  affixed  to  a  mailpiece.  the  refund 
request  must  be  submitted  with  the 
entire  envelope  or  wrapper.  The  unused 
metered  postage  must  not  be  removed 
from  the  mailpiece  once  applied. 

e.  Indicia  printed  on  labels  or  tapes 
not  stuck  to  wrappers  or  envelopes  must 
be  submitted  loose  and  must  not  be 
stapled  together  or  attached  to  any 
paper  or  other  medium.  However,  self- 
adhesive  labels  prmted  without  a 
backing  may  be  submitted  on  a  plain 
sheet  of  paper, 

f.  If  a  part  of  one  indicium  is  printed 
on  one  envelope  or  card  and  the 
remaining  part  on  one  or  more  others, 
they  must  be  fa,stened  together  to  show- 
that  they  represent  one  indicium. 

g.  Refunds  are  allowable  for  indicia 
on  metered  reply  envelopes  only  when 
it  is  obvious  that  an  incorrect  amount  of 
postage  was  printed  on  them. 

h.  The  refund  request  must  be 
submitted  with  a  properly  completed  PS 
Form  3533  (see  1021).  A  separate  PS 
Form  3533  must  be  completed  for  each 
meter  for  which  a  refund  is  requested 
All  identifying  information  and  all 
sections  related  to  the  refund  requested 


must  be  completed.  Charges  for 
processing  a  refund  request  for  unused, 
dated  meter  indicia  are  as  follows: 

(1)  If  the  total  face  value  of  the  indicia 
is  $350  or  less,  the  amount  refunded  is 
90%  of  the  face  value.  USPS  may 
process  the  refund  payment  locally  via 

a  no-fee  postal  money  order. 

(2)  If  the  total  face  value  is  more  than 
S350,  the  amount  refunded  is  reduced 
by  a  figure  representing  S35  per  hour,  or 
fraction  thereof  for  the  actual  hours  to 
process  the  refund,  with  a  minimum 
charge  of  S35.  The  postmaster  will 
submit  the  approved  PS  Form  3533  to 
the  USPS  Imaging  and  Scanning  Center 
for  payment  processing  through  the 
Accounting  Service  Center. 

[Renumber  current  3.3  end  3.4  as  new 
3.5  and  3.6.  respectively.  Add  new  3.3 
and  3.4  to  read  as  follows:] 

3.3  Unused,  Dated  PC  Postage  Indicia 

Unused,  dated  PC  Postage  indicia  are 
considered  for  refund  only  if  complete, 
legible,  and  valid.  The  refund  request 
must  be  submitted  as  follows: 

a.  Only  the  PC  Postage  licensee  may 
request  the  refund.  The  licensee  must 
submit  the  request,  along  with  the  items 
bearing  the  unused  postage,  to  the 
system  provider.  The  request  is 
processed  by  the  provider,  not  the 
USPS. 

b.  The  licensee  must  submit  the 
refund  request  within  30  days  of  the 
date(s)  shown  in  the  indicia. 

c.  The  refund  request  must  be 
submitted  as  required  bv  3.2.d  through 
3.2.g. 

d.  The  provider  may.  at  its  discretion, 
charge  for  processing  a  refund  request. 

3.4  Undated  Metered  Postage 

Unused,  undated  postage  evidencing 
system  indicia  are  considered  for  refund 
only  if  complete,  legible,  and  valid.  The 
refund  request  must  be  submitted  as 
follows: 

a.  Only  the  meter  licensee  or  the 
commercial  entity  that  prepared  the 
mailing  for  the  licensee  using  the 
licensee's  meter  may  request  the  refund. 
The  request  must  include  a  letter  signed 
by  the  meter  licensee  or  the  commercial 
entity  that  prepared  the  mailing  for  the 
licensee  explaining  why  the  mailpieces 
were  not  mailed. 

b.  The  minimum  quantity  of  unused, 
undated  metered  postage  that  may  be 
submitted  for  refund  is  500  pieces  from 
a  single  mailing  or.  as  an  alternative, 
indicia  with  a  total  postage  value  of  at 
least  S500  from  a  single  mailing. 

c.  The  meter  licensee,  or  the 
commercial  entity  that  prepared  the 
mailing  for  the  licensee  using  the 
licensee's  meter,  must  submit  the 
request,  along  with  the  items  bearing  the 


unused  postage  and  the  required 
documentation,  to  the  manager  of 
business  mail  entrj-  at  the  district  Post 
Office  overseeing  the  mailer's  licensing 
Post  Office,  or  to  a  designee.  The 
manager  or  designee  approves  or  denies 
the  refund  request. 

d.  The  request  must  include  the  items 
bearing  the  unused  postage,  sorted  by 
meter  used  and  then  by  postage  value 
shown  in  the  indicia. The  items  must  be 
properly  faced  and  packaged  in  groups 
of  100  identical  items,  when  quantities 
allow,  and  must  meet  the  requirements 
of  3. 2.d  through  3.2.g. 

e.  The  request  must  be  submitted 
within  60  days  of  the  date  the  mail  was 
metered.  Supporting  documentation 
must  be  submitted  to  validate  the  date. 
Examples  of  supporting  documentation 
include  the  job  order  from  the  customer, 
production  records,  the  USPS 
qualification  report,  spoilage  report,  and 
reorders  created  report,  as  well  as 
customer  billing  records,  postage 
statements,  and  a  sample  mailpiece. 

f  The  refund  request  must  be 
submitted  with  a  properly  completed  PS 
Form  3533  (see  1021).  All  identifx'ing 
information  and  all  sections  related  to 
the  refund  requested  must  be 
completed.  When  more  than  one  meter 
was  used  to  prepare  the  mailing,  a 
separate  PS  Form  3533  must  be 
completed  for  each. 

(1)  If  the  total  face  value  of  the  indicia 
for  a  single  mailing  submitted  for  refund 
is  S350  or  less,  the  amount  refunded  is 
90%  of  the  face  value.  USPS  may 
process  the  refund  payment  locally  via 

a  no-fee  postal  money  order. 

(2)  If  the  total  face  value  of  the  indicia 
for  a  single  mailing  submitted  for  refund 
is  more  than  S350.  the  amount  refunded 
is  reduced  by  a  figure  representing  S35 
per  hour,  or  fraction  thereof,  for  the 
actual  hours  to  process  the  refund,  with 
a  minimum  charge  of  S35.  The  MBME 
will  submit  the  approved  PS  Form  3533 
to  the  USPS  Imaging  and  Scanning 
Center  for  payment  processing  through 
the  Accounting  Service  Center. 

3.5     Ineligible  Metered  Postage  Items 

The  following  metered  postage  items 
are  ineligible  for  refunds: 

***** 

[Revise  text  of  renumbered  3.5.d  to 
read  as  follows:] 

d.  Indicia  lacking  identification  of  the 
licensing  Post  Office,  or  other  required 
information. 
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We  will  pniblish  an  appropriate 
dmendment  to  39  CFR  111  to  reflect 
these  changes  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel.  Legi'skitive. 

[FR  Doc.  0.3-27186  Filed  10-28-03;  8:45  am] 

BILLING  COOe  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  MT-001-0048;  FRL-7580-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Montana;  Maintenance  of  Air  Pollution 
Control  Equipment  for  Existing 
Aluminum  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
disapprove  a  State  Implementation  Plan 
revision  submitted  by  the  State  of 
Montana  on  January  16.  2003.  This 
revision  provides  existing  aluminum 
plants  an  exemption  to  meeting 
emission  limits  during  scheduled 
maintenance.  This  action  is  being  taken 
under  section  1 10  of  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
re(  eived  on  or  before  November  28, 
2003. 

ADDRESSES:  Written  comments  may  be 
submitted  bv  mail  to  Richard  R.  Long, 
Director.  Air  and  Radiation  Program, 
Mailcode  8P-AR.  Environmental 
Protection  Agencv  (EPA).  Region  8.  999 
IHth  Street.  Suite  300.  Denver.  Colorado 
80202-24ti6.  Comments  may  also  be 
submitted  electronically,  or  through 
hand  deliverv/courier.  Please  follow  the 
detailed  instructions  described  in  (Part 
(I)(B)(l)(i)  through  (iii))  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Ostrand.  Air  and  Radiation 

Program,  Mailcode  8P-AR. 
Environmental  Protection  Agency 
(EPA).  Region  8.  999  18th  Street,  Suite 
300.  Denver.  Colorado  80202.  (303)  312- 

6437,  ostrand  laurie^epa .gov . 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contends 

!  (Teneral  Information 

II.  Background 

III.  Why  EP.A  is  Proposing  to  Disapprove  the 

State  of  Montana's  |anuary  16.  2003 

Submittal 
I\',  Proposed  Action 
\'  Statutorv  and  Executive  Order  Reviews 


Definitions 

For  the  purpose  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act, 
unless  the  context  indicates  otherwise. 

(iij  The  words  EPA.  we,  us  or  our 
mean  or  refer  to  the  United  States 
Environmental  Protection  Agency, 

(iii)  The  MACT  standard  refers'  to  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Primary 
Aluminum  Reduction  Plants. 

(iv)  The  initials  SIP  mean  or  refer  to 
State  Implementation  Plan. 

(v)  The  words  State  or  Montana  mean 
the  State  of  Montana,  unless  the  context 
indicates  otherwise. 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Informatioti? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  MT-001-0048.  The  official  public 
file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Program,  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver,  CO.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  You  may 
view  the  public  rulemaking  file  at  the 
Regional  Office  Monday  through  Friday. 
8  a.m.  to  4  p.m.,  excluding  federal 
Holidays. 

2.  Copies  of  the  State  submittal  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Copies  of  the  State  documents  relevant 
to  this  action  are  available  for  public 
inspection  at  the  Montana  Department 

-  of  Environmental  Quality.  Air  and 
Waste  Management  Bureau.  1520  E.  6th 
Avenue,  Helena,  Montana  59620. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 


on.  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 

Governments  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copvrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Commenls? 

You  mav  submit  comments 
electronically,  by  mail,  or  through  hand 
deliverv/courier.  To  ensure  proper 
receipt  bv  EPA.  identifv'  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  MT-001-0048"  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 . electronically.  If  \ou  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vour  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifving  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification.  EPA  may 
not  be  able  to  consider  vour  comment. 
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i.  E-mnil  Comments  mav  be  sent  bv 
electronic  mail  (e-mail).  Please  send  any 
comments  simultaneously  to 
long. richardSppa  gov  and 
ostrand .laurie-^epa  gov  and  include  the 
text  "Public  comment  on  proposed 
rulemaking  MT-001-0048"  in  the 
subject  line.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  svstem.  If  you 
send  an  e-mail  comment  directly 
without  going  through 
"Regulations.gov"  (see  below).  EPA's  e- 
mail  system  will  automatically  capture 
your  e-mail  address.  E-mail  addresses 
that  are  automatically  captured  by 
EPA's  e-mail  system  are  included  as 
part  of  the  comment  that  is  placed  in  the 
official  public  docket. 

ii.  HeguJations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations. gov  at 
http://muv.regulations.gov.  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE"  and 
select  Environmental  Protection  Agencv 
as  the  Agency  name  to  search  on.  The 
list  of  current  EPA  actions  available  for 
comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  2.  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encrvption. 

2.  By  Mail.  Send  your  comments  to: 
Richard  R.  Long.  Director.  Air  and 
Radiation  Program.  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA).  Region  8.  999  18th  .Street, 'Suite 
300,  Denver.  Colorado  80202-2466. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  MT- 
001-0048"  in  the  subject  line  on  the 
first  page  of  your  comment. 

3.  By  Hand  Deiiven'  or  Courier. 
Deliver  your  comments  to:  Richard  R 
Long,  Director.  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Such  deliveries  are  onlv  accepted 
Monday  through  Friday.  8  a.m.  to  4:55 
p.m.,  excluding  federal  Holidavs. 

C.  How  Should  I  Submit  CBI  to  the 
Agencv'' 

Do  not  submit  information  that  vou 
consider  to  be  CBI  electronicallv  to  EPA. 


You  may  claim  information  that  vou 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBldf 
you  submit  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-RO.M 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  jDart  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  vou 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD-ROM,  mark  the 
outside  of  the  disk  or  CD-ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate, 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  bv  EPA, 
identifv'  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  vour 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

II.  Background 

On  lanuary  16.  2003.  the  State  of 
Montana  submitted  a  new  rule  for 
incorporation  into  the  SIP.  The  rule  is 
titled  Administrative  Rules  of  Montana 
(ARM)  17.8.335.  Maintenance  of  Air 
Pollution  Control  Equipment  for 
Existing  Aluminum  Plants,  On  April  1, 
2003,  we  sent  a  letter  to  the  State 


indicating  that  the  submittal  was 
complete  pursuant  to  the  requirements 
in  40  CFR  part  51,  appendix  V. 

The  rule  was  adopted  as  part  of  the 
SIP.  The  rule  covers  maintenance  of  air 
pollution  control  equipment  for  existing 
aluminum  plants.  There  is  currentlv  one 
source  that  is  subject  to  this  rule,  the 
Columbia  Falls  Aluminum  Company 
(CFAC)  in  Columbia  Falls,  Montana. 
CFAC  operates  a  priman,'  aluminum 
reduction  plant.  The  plant  is  equipped 
with  air  pollution  control  equipment, 
including  ducts  conveying  exhaust  to 
dry  scrubbers.  The  State  and  CFAC  have 
indicated  they  believe  that  air  pollution 
control  equipment  requires  periodic 
maintenance  to  keep  it  in  good 
operating  order.  The  State  and  CFAC 
have  also  indicated  that  the  failure  to 
maintain  the  air  pollution  control 
equipment  eventually  results  in  the 
failure  of  the  equipment.  Finally,  the 
State  and  CFAC  have  indicated  that  the 
failure  of  the  equipment  would  result  in 
air  pollution  emissions  from  the  plant 
that  exceed  those  allowed  and  mav 
create  an  unacceptable  risk  to  public 
heath. 

Further,  the  State  and  CFAC  contend 
that  the  maintenance  of  the  air  pollution 
control  equipment  requires  the  plant  to 
shut  down  the  dry  scrubbers  and  to 
bypass  some  of  the  dry  scrubbers  during 
the  maintenance  event.  If  the  plant 
continues  to  operate  during  the 
shutdown  of  the  dry  scrubbers,  the  air 
pollution  emissions  from  the  plant  may 
exceed  those  allowed  by  rules  governing 
emission  of  air  pollutants. 

In  the  past  the  plant  has  applied  to 
the  State  for  a  variance  from  rules 
governing  emission  of  air  pollutants  so 
that  the  plant  could  conduct 
maintenance  on  the  air  pollution  control 
equipment  while  continuing  to  operate 
the  plant.  CFAC  contends  that  the 
process  for  obtaining  a  variance  is  time 
consuming.  The  State  has  adopted  a  rule 
that  allows  the  plant  to  maintain  air 
pollution  control  equipment  while  the 
plant  is  operating,  without  requiring  the 
plant  to  obtain  a  variance. 

Our  review  of  ARM  17.8.335, 
Maintenance  of  Air  Pollution  Control 
Equipment  for  Existing  Aliuninum 
Plants,  indicates  that  it  is  not 
approvable  and  we  are  proposing  to 
disapprove  Montana's  SIP  revision 
submitted  on  January  16.  2003  for  the 
reasons  indicated  below. 


I 
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III.  Why  EPA  Is  Proposing  To 
Disapprove  the  State  of  Montana's 
January  16,  2003  Submittal 

AR\f  17.8.335  Is  Not  Consistent  With 
the  Clean  Air  Act  IC.-=L-\I  and  EPA  Policy 

First.  ARM  17.8.335  provides  an 
exemption  to  meeting  emission  limits 
for  a  specified  source  category  during 
scheduled  maintenance.  Generally, 
since  SIPs  must  provide  for  attainment 
and  maintenance  of  the  national 
ambient  air  quality  standards  (NA.\QS) 
and  the  achie\Hment  of  the  prevention 
of  significant  deterioration  of  air  quality 
(PSD)  increments,  all  periods  of  excess 
emissions  must  be  considered 
violations.'  Accordingly,  any  provision 
that  allows  for  an  automatic  e.xemption 
for  excess  emissions  is  prohibited.  The 
appropriate  mechanism  for  excusing 
excess  emissions  in  this  situation  is 
through  the  exercise  of  enforcement 
discretion.  We  understand  that  the 
source  conducted  modeling  to 
demonstrate  that  excess  emissions 
during  the  maintenance  procedures 
would  not  cause  or  contribute  to 
violations  of  the  Montana  Ambient  Air 
Quality  Standards  (MAAQS)  or  NAAQS. 
Our  concerns  with  the  modeling  are 
discussed  below. 

The  State  contends  that  the  new  rule 
onlv  indicates  that  the  Department  may 
not  initiate  an  enforcement  action  for 
excess  emissions  during  maintenance  of 
air  pollution  control  equipment  that 
results  in  a  violation  of  emission 
standards  and  that  the  rule  does  not 
contain  an  exemption  from  enforcement 
for  maintenance  activities  that  violate  a 
federal  or  state  ambient  air  quality 
standard  or  PSD  increments. 

We  do  not  agree  with  the  State.  The 
1970  Act  established  the  air  quality 
management  process  as  a  basic 
philosophv  for  air  pollution  control  in 
this  country.  Under  this  system,  we 
establish  air  quality  goals  (NAAQS)  for 
common  pollutants.  States  develop 
control  programs  (termed  SIPs)  and  also 
issue  permits  under  the  PSD  cir 
nonattainment  new  source  review 
programs,  to  assure  that  the  NAAQS  are 
attained  and  maintained.  The  NAAQS 
themselves  are  not  an  emission  standard 
or  limitation.  Coalition  Against 
Columbus  Center  v.  Sew  York,  967  F.2d 
764.  769  (2d  Cir.  1992).  States  establish 
enforceable  emission  limits  in  SIPs  or 
permits  at  sources  to  assure  that  the 
NAAQS  are  met. 


Second,  in  guidance  documents 
issued  by  EPA  and  other  final 
rulemakings,  we  have  indicated  that 
scheduled  maintenance  is  a  predictable 
event  which  can  be  scheduled  at  the 
discretion  of  the  operator,  and  which 
can  therefore  be  made  to  coincide  with 
maintenance  on  production  equipment, 
or  other  source  shutdowns. 
Consequently,  excess  emissions  during 
periods  of  scheduled  maintenance 
should  be  treated  as  a  violation  unless 
a  source  can  demonstrate  that  such 
emissions  could  not  have  been  avoided 
through  better  scheduling  for 
maintenance  or  through  better  operation 
and  maintenance  practices.' 

The  State  contends  that  the  aluminum 
process  is  unique  in  that  the  process 
does  not  include  periodic  shutdowns; 
the  startup  and  shutdown  process  is 
expensive  and  lengthy;  maintenance  of 
the  control  equipment  requires  the  plant 
to  bypass  some  of  the  dry  scrubbers.  We 
are  not  convinced  that  the  CFAC 
aluminum  process  is  so  unique,  or  that 
redundant  control  technology  could  not 
be  added,  to  address  scheduled 
maintenance.  We  are  not  aware  of  other 
aluminum  facilities  that  have  asked  for 
an  exemption  to  emission  limits  for 
scheduled  maintenance.  Some  other 
aluminum  facilities  are  designed  so  that 
maintenance  can  be  completed  on 
portions  of  the  control  equipment 
without  having  to  shut  down  all  of  the 
control  equipment. 

We  are  proposing  to  disapprove  ARM 
17.8.335  because  we  believe  it  is 
inconsistent  with  the  Act  (e.g.,  sections 
110(a)(2)(E)  and  llO(i)),  prior 
rulemakings  and  our  guidance. 

Concerns  With  Impacts  in  the  Columbia 
Falls  PM-10  Nonattainment  Area 

The  impact  of  the  "maintenance" 
emissions  (i.e.,  the  additional  700  lbs  of 
PM  per  24-hour  period  expected  during 
maintenance)  on  the  Columbia  Falls 
PM-10  nonattainment  area  were  not 
analyzed.  The  State  believes  CFAC  is  in 
a  different  airshed  from  the 
nonattainment  area  and  that  emissions 
from  CFAC  do  not  have  a  significant 
impact  on  the  Columbia  Falls  PM-10 
nonattainment  area.  We  believe  that 
further  analyses  need  to  be  completed 
before  it  can  be  determined  that  CFAC 
does  not  impact  the  Columbia  Falls  PM- 
10  nonattainment  area.  CFAC  is  only 
about  one  mile  from  the  City  of 
Columbia  Falls.  The  State  has  not 
demonstrated  that  this  plan  revision 


See  EP.\  s  .September  20.  1999  memorandum 
trom  Steven  .A  Herman  and  Robert  Perciasepe  to 
Regional  Administrators  entitled  "State 
implementation  Plans  Policy  Regarding  Excess 
Emissions  During  Malfunctions.  Startup,  and 
Shutdown." 


^  See  EPAs  September  28,  1982  policy 
memorandum  from  Kathleen  M.  Bennett  to 
Regional  Administrators,  entitled  "Policy  on  Excess 
Emissions  During  Startup.  Shutdown.  Maintenance, 
and  Malfunction,"  page  3  of  the  Attachment  See 
also.  65  FR  51412,  51426  (August  23,  2000). 


will  not  interfere  with  the  attainment 
plan  for  the  Columbia  Falls  PM-10 
nonattainment  area.  Because  of  the 
potential  impact  in  the  Columbia  Falls 
nonattainment  area,  we  believe  ARM 
17.8.335,  Maintenance  of  Air  Pollution 
Control  Equipment  for  Existing 
Aluminum  Plants,  may  not  be 
consistent  with  section  110(1)  of  the 
CAA.  That  is,  EPA  cannot  approve  a  SIP 
revision  if  it  interferes  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  progress  or 
anv  other  applicable  requirement  of  the 
Act. 

Concerns  With  the  Modeling 

DEQs  testimony  in  the  matter  of  the 
amendment  of  air  quality  rules 
pertaining  to  maintenance  of  air 
pollution  control  equipment  for  existing 
aluminum  plants  indicates  that  CFAC 
modeled  its  normal  operations  plus  700 
lbs  of  PM-10  per  24-hour  period. ^ 
Therefore,  the  normal  operating 
emissions  were  considered  along  with 
the  ma.ximum  allowable  increase  (700 
lbs  of  PM-10  per  24-hour  period)  from 
the  proposed  maintenance  procedure. 
Additicmally,  only  emissions  from  the 
CFAC  facility  were  considered  in  the 
analysis  because  the  State  determined 
that  adding  background  concentration  of 
PM-10  emissions  measured  at  the  onsite 
PM-10  monitor  adequately  represented 
the  emissions  from  other  sources  in  the 
area.  We  believe  this  modeling  approach 
is  inconsistent  with  the  modeling  rules 
and  will  not  assure  protection  of  the 
NAAQS  for  several  reasons. 

Allowable  emissions,  rather  than 
normal  operating  emissions,  should  be 
used  in  modeling.  This  requirement  is 
contained  in  EPA's  Guideline  on  Air 
Quality  Models,  40  CFR  part  51, 
appendix  W,  Table  9-1.  Montana 
adopted  these  rules  by  reference  and  we 
have  approved  them  into  the  State's  SIP 
(see  ARM  17.8.802(l)(g)).  Additionally, 
"normal  operating  emissions"  is  not 
defined  in  the  State's  new  rule  and  the 
rule  does  not  explain  how  "normal 
operating  emissions"  are  calculated. 
Finallv.  EPA's  "Guideline  on  Air 
Qualitv  Models"  requires  that  any 
nearby  point  sources  that  cause  a 
significant  concentration  gradient 
should  also  be  included  in  the 
modeling.  See  40  CFR  part  51,  appendix 
W,  section  9.2.3.  Other  sources  in  the 
airshed  including  those  at  CFAC  should 
also  be  included  in  the  modeling. 
The  State  only  required  that  the 
source  model  one  month  [i.e.. 
September)  for  three  years.  We  believe 


'  The  testimony  is  contained  the  documents 
submitted  with  the  January  16.  2003  SIP.  See  Tab 
10  of  the  submittal. 
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this  is  problematic  because  it  is 
extremely  unlikely  that  one  would 
capture  worst  case  conditions  that  may 
occur  in  future  September  periods. 
Three  months  of  data  is  not  enough  to 
find  even  slightly  adverse  conditions 
The  State  believes  that  since 
maintenance  is  only  allowed  in 
September  using  three  years  of  onsite 
meteorological  data  for  September 
should  adequately  represent  the  tvpes  of 
meteorological  conditions  that  would  be 
encountered  during  the  maintenance 
procedures.  We  do  not  agree.  EPA"s 
Modeling  Guidelines  requires  five  vears 
of  National  Weather  Service 
meteorology  data  be  used  in  modeling  to 
assure  that  the  most  adverse 
meteorological  conditions  are 
considered  in  the  analysis.  See 
Guideline  on  Air  Qualitv  Models,  40 
CFR  part  51,  appendix  W,  section  9.3.1. 
Three  months  of  data  is  clearlv 
insufficient. 

Lastly,  the  modelmg  assumed  a 
background  concentration  of  17  ng/m3. 
This  value  was  taken  from  the  monitor 
near  the  plant  and  not  the  monitor  in 
Columbia  Falls.  We  are  not  convinced 
that  the  17  ^g/m3  value  is  an 
appropriate  value  to  be  used  for 
background  concentration.  Maximum 
ambient  concentrations  measured  in 
Columbia  Falls  over  the  past  several 
years  in  the  August  to  October  time 
frame  have  been  on  the  order  16  to  48 
^g/m3. 

Concerns  With  the  Maximum 
Achievable  Control  Technology  (\L\CT) 
Requirements 

EPA  has  two  concerns  regarding  the 
interaction  of  this  rule  with  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Primarv  Aluminum 
Reduction  Plants  (the  MACT  standard). 
First,  we  are  concerned  that  by  adopting 
this  rule,  the  State  of  Montana  may 
impact  its  automatic  delegation  of  the 
MACT  standard  (40  CFR  subpart  LL,  at 
ARM  17.8.103(l)(j)  and  17.8.342) 
because  the  new  rule  could  be 
interpreted  to  alter  the  requirements  of 
the  delegated  MACT  standard.  Although 
the  MACT  standard  adopted  bv 
Montana  is  not  being  revised,  the  new 
rule  has  a  direct  impact  on  the 
requirements  of  the  MACT  standard. 
EPA's  MACT  standard  does  not  have 
any  provision  for  exempting  excess 
emissions  during  a  maintenance  event. 
Any  excess  emissions  have  to  be 
reported  and  enforcement  discretion 
used  in  determining  what,  if  anv, 
penalty  is  appropriate  for  the  event.  The 
MACT  standard  was  automaticallv 
delegated  to  the  State  under  the 
condition  that  the  State's  rule  is 
identical  to  the  EPA  rule  (40  CFR 


63.91(a)(1)).  If  changes  are  made,  the 
automatic  delegation  could  be 
withdrawn  and  the  State  would  have  to 
undergo  a  formal  delegation  process  in 
order  to  receive  delegation  for  this 
MACT  standard  (40  CFR  63.91(a)(2)). 
This  process  would  include  a 
demonstration  that  the  changed  rule  is 
at  least  as  stringent  as  the  EPA  rule. 
Second,  we  are  concerned  that  bv 
adopting  ARM  17.8.335.  the  State  has 
rules  with  conflicting  requirements — 
one  set  in  the  MACT  standard  adoption 
and  one  set  in  this  SIP  rule,  leading  to 
confusion  for  the  source  and  public  as 
to  which  one  applies.  We  intend  to 
engage  the  State  in  discussion  to  clarify 
this  matter. 

rV.  Proposed  Action 

For  the  reasons  identified  above.  EPA 
is  proposing  to  disapprove  the  SIP 
revision  submitted  by  the  State  of 
Montana  on  Ianuar\-  16.  2003.  The 
submittal  requests  that  ARM  17.8.335. 
Maintenance  of  Air  Pollution  Control 
Equipment  For  Existing  Aluminum 
Plants,  be  added  to  the  SIP.  We  are 
continuing  to  evaluate  the  impacts  of 
the  new  rule  on  the  delegation  of  the 
MACT  standard.  40  CFR  subpart  LL.  at 
ARMl7.8.103{l)(j)and  17.8.342.  to  the 
State.  We  are  soliciting  public 
comments  on  the  issues  discussed  in 
this  document.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  bv 
submitting  written  comments  to  the 
EP.-\  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

V.  Statutory  and  Executive  Order 
Re\iews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Papervi'ork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  *   *   *  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons  *  *  *"  44  U.S.C. 
3502(3)(A).  Because  this  proposed  rule 
does  not  impose  an  information 
collection  burden,  the  Paperwork 
Reduction  Act  does  not  apply. 

C.  Regulator}'  Flexibility  Act 

The  Regulator}-  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 


a  regulator)-  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  EPAs  proposed 
disapproval  action  only  affects  one 
industrial  source  of  air  pollution; 
Columbia  Falls  Aluminum  Corporation. 
Only  one  source  is  impacted  by  this 
action.  Furthermore,  as  explained  in 
this  action,  the  submission  does  not 
meet  the  requirements  of  the  Clean  Air 
Act  and  EPA  cannot  approve  the 
submission.  The  proposed  disapproval 
will  not  affect  any  existing  State 
requirements  applicable  to  the  entity. 
Federal  disapproval  of  a  State  submittal 
does  not  affect  its  State  enforceability. 
Therefore,  because  the  Federal  SIP 
disapproval  does  not  create  anv  new 
requirements  nor  impact  a  substantial 
number  of  small  entities,  I  certify-  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  tPA  must 
prepare  a  budgetary-  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
goverrmients  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
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to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  disapprove  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  Uibal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E  Excrutive  Order  13132,  Federalism 

Federalism  (64  FR  432.53.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timelv  input  hv  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."   'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EP.A  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pav  the  direct  compliance 
costs  incurred  bv  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
inerelv  proposes  to  disapprove  a  state 
rule  implementing  a  federal  standard, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  It  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
This  action  does  not  involve  or  impose 
anv  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

H.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conduci\e  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroithiental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Authority:  42  U.S.C,  7401  et  seq. 
Dated;  October  17.  2003. 
Robert  E.  Roberts, 

Regional  Administrator.  Region  8. 

[FR  Doc.  03-27269  Filed  10-28-03;  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Notice  of  Meeting 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Modoc  County  RAC 
Meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  AdvisoiA'  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Modoc  National  Forest's 
Modoc  County  Resource  Advisory 
Committee  will  meet  Monday, 
November  3,  2003,  from  6  to  8  p.m.  in 
Alturas.  California  The  meeting  is  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  Agenda 

topics  for  the  meeting  mclude  approval 
of  the  October  6.  2003  mmutes. 
quarterly  review-  of  projects  approved, 
consideration  of  a  modification  to  the 
Sugar  Hill  project,  and  election  of  new 
officers.  The  meeting  will  be  held  at 
Modoc  National  Forest  Office. 
Conference  Room.  800  West  12th  St., 
Alturas.  California  on  Monday. 
November  3.  2003  from  6  to  8  p.m.  Time 
will  be  set  aside  for  public  comments  at 
the  beginning  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Supervisor  Stan  Svlva,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530]  233-8713, 

Stanley  G.  Sylva, 

Forest  Supervisor. 

IFR  Doc  0,3-27206  Filed  10-28-03;  8:45  am) 

BILLING  CODE  3410-1 1-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Advisory  Committee  Meeting 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 


ACTION:  Notice  of  advisory  committee 
meeting, 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S,C.  App. 
II),  this  constitutes  notice  of  the 
upcoming  meeting  of  the  Grain 
Inspection  Advisory  Committee  ("the 
Committee"). 

DATES:  November  4,  2003,  7;3G  a.m.  to 
5  p.m.;  and  November  5,  2003,  7:30  a,m. 
to  12  p,m. 

ADDRESSES:  The  advisor\^  committee 
meetmg  will  take  place  at  the  Embassy 
Suites  Hotel-Kansas  City  Countr\'  Club 
Plaza,  220  West  43rd  Street.  Kansas 
City,  MO. 

Requests  to  address  the  Committee  at 
the  meeting  or  written  comments  may 
be  sent  to:  Administrator,  GIPSA,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW..  STOP 
3601,  Washington,  DC  20250-3601. 
Requests  and  comments  may  also  be 
Faxed  to  (202) 205-9237. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tern  Henry,  i202j  205-8281  itelephone); 
(202)  205-9237  (facsimile). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  provide 
advice  to  the  Administrator  of  the  Grain 
Inspection.  Packers  and  Stockyards 
Administration  wiUi  respect  to  the 
implementation  of  the  U.S.  Grain 
Standards  Act  (7  U.S.C.  71  et  seq.). 

The  agenda  will  include  financial 
status,  general  program  plans,  and  grain 
end-use  functionality  research. 

Public  participation  will  be  limited  to 

written  statements,  unless  permission  is 
received  from  the  Committee  Chairman 
to  orally  address  the  Committee.  The 
meeting  will  be  open  to  the  public. 

Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  or  related 
accommodations  should  contact  Terri 
Henry,  at  the  telephone  number  listed 
above. 

Donna  Reifschneider, 

Administrator. 

[FR  Doc.  03-27235  Filed  10-28-03;  8:45  am] 

BILLING  CODE  3410~EN-P 


DEPARTMENT  OF  COMMERCE 

[l.D.  102303A1 

Submission  for  0MB  Review: 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Ager^cy:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Logbook 
Family  of  Forms. 

Form  Numbers):  None. 

OMB  Approval  Number:  0648-0016. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  13.084. 

Number  of  Respondents:  4,783. 

Average  Hours  Per  Response:  18 
minutes  for  a  headboat  survey;  10 
minutes  for  a  logbook  in  the  golden 
crab,  reef  fish-mackerel,  or  wTeckfish 
fisheries;  18  minutes  for  a  log  for 
Columbian  Treaty  Waters;  15  minutes 
for  a  logbook  for  aquacultured  live  rock; 
10  minutes  for  an  economic  trip-cost 
report;  30  minutes  for  an  annual  fixed 
cost  report;  and  15  minutes  for  a 
supplemental  discard  report. 

Needs  and  Uses:  The  catch  and  effort 
data  are  needed  for  scientific  analyses 
that  support  critical  conservation  and 
management  decisions  that  are  made  by 
national  and  international  fishery 
management  agencies.  In  addition, 
biologist  need  data  on  the  amount  of 
fish,  marine  mammals,  and  sea  turtles 
are  caught  or  interacted  with.  This 
family  of  forms  also  includes  the 
collection  of  cost-earning  information 
and  discards  reported  by  fishermen. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  By  trip,  annually. 

Respondent's  Obligation:  Mandator\'. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897'. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce.  Room  6625.  14th  and 
Constitution  Avenue.  MV.  Washington, 
DC  20230  (or  via  the  Intprn.>t  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
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information  collection  should  be  sent 
within  30  days  of  publication  f)f  this 
notice  to  David  Rostker.  0MB  Desk 
Officer.  FAX  number  202-395-7285.  or 
David    Rosiker<a.omb. eop.gov. 

Dated   October  23.2003. 
Gwellnar  Banks. 

Mcmagfnwnt  Analyst.  Office  of  the  Chief 
Information  Officer. 
IFR  Doc  03-27252  Filed  10-28-03:  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 
[I.D.  102303B] 

Submission  for  0MB  Review; 
Comment  Request 

Thf'  Department  of  Commerce  has 
.-uhmitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

,-\se;icv.-  National  Oceanic  and 
.Atmospheric  .Administration  (NOAA). 

Title  Information  for  Share  Transfer 
in  the  Wreckfish  Fishery. 

Form  \'umher(s):  None. 

OMB  .\ppmval  \'umber:  0648-0262. 

Tvpe  of  Request:  Regular  submission. 

Burden  Hours:  1. 

Number  of  Respondents:  4. 

Average  Hours  Per  Respoase:  15 
minutes. 

Needs  and  Uses:  The  individual 
transferable  quota  system  in  the 
wreckfish  fishery  is  based  on  percentage 
shares.  Persons  holding  shares  may  sell 
or  otherwise  transfer  them  to  others,  but 
information  about  the  proposed  transfer 
must  first  be  provided  to  NOAA.  The 
information  is  needed  to  manage  the 
quota  system,  and  information  about  the 
sales  price  is  used  in  economic 
analyses. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue.  N\V.  Washington, 
DC  20230  (or  via  the  Internet  at 
dH\Ti  ek@doc.gov]. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 


notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  202-395-7285,  or 
David    Rostker@omb.eop.gov. 

Dated;  October  23.  2003. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
(FRDoc.  03-27253  Filed  10-28-03;  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57Q-886,  A-557-81 3.  A-549-821  ] 

Notice  of  Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
Investigations:  Polyethylene  Retail 
Carrier  Bags  From  the  People's 
Republic  of  China,  Malaysia,  and 
Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  determinations  in 
antidumping  duty  investigations. 

EFFECTIVE  DATE:  October  29.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  (People's  Republic  of 
China),  David  Dirstine  (Malaysia)  or  Lyn 
Johnson  (Thailand),  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V,  Washington,  DC  20230; 
telephone;  (202)  482-3477,  (202)  482- 
4033  and  (202)  482-5287.  respectively. 
SUMMARY:  The  Department  of  Commerce 
is  postponing  the  preliminary 
determinations  in  the  antidumping  duty 
investigations  of  polyethylene  retail 
carrier  bag$  from  the  People's  Republic 
of  China,  Malaysia,  and  Thailand  from 
November  27,  2003,  until  January  16, 
2004.  These  postponements  are  made 
pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended. 
SUPPLEMENTARY  INFORMATION: 

Postponements  of  Due  Dates  for 
Preliminary  Determinations 

On  July  10,  2003,  the  Department  of 
Commerce  ("the  Department")  initiated 
the  antidumping  duty  investigations  of 
imports  of  polyethylene  retail  carrier 
bags  from  the  People's  Republic  of 
China,  Malaysia,  and  Thailand.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Polyethylene  Retail 
Carrier  Bags  From  The  People's 
Republic  of  China,  Malaysia,  and 
Thailand,  68  FR  42002  (July  16,  2003). 
In  accordance  with  section  733(b)(1)(A) 
of  the  Tariff  Act  of  1930,  as  amended 


("the  Act"),  the  notice  of  initiation 
stated  that  the  Department  would  issue 
its  preliminary  determinations  no  later 
than  140  days  after  the  date  of  initiation, 
or  November  27,  2003.  See  id. 

On  October  16.  2003.  the  petitioners, 
the  Polyethylene  Retail  Carrier  Bag 
Committee  and  its  individual  members, 
PCL  Packaging,  Inc..  Sonoco  Products 
Company,  Superbag  Corp.,  Vanguard 
Plastics.  Inc..  and  Inteplast  Group.  Ltd., 
made  a  request  for  a  50-day 
postponement  of  the  preliminary 
determinations,  pursuant  to  section 
733(c)(1)(A)  of  the  Act  and  19  CFR 
351, 205(e).  Under  section  733(c)(1)(A) 
of  the  Act,  if  the  petitioners  make  a 
timely  request  for  an  extension  of  the 
period  within  which  the  preliminary 
determination  must  be  made  under 
subsection  733(b)(1),  the  Department 
may  postpone  making  its  preliminary 
determination  by  no  more  than  50  days 
after  the  date  on  w'hich  the  preliminary 
determination  is  normally  due. 
Petitioner's  request  for  postponement 
was  timely,  and  the  Department  finds 
no  compelling  reason  to  deny  the 
request.  Therefore,  in  accordance  with 
section  733(c)(1)  of  the  Act.  the 
Department  is  postponing  the  deadlines 
for  issuing  the  preliminary 
determinations. 

Januarv-  16.  2004.  is  50  days  from 
November  27.  2003.  and  therefore,  in 
accordance  with  section  733(c)(1)(A)  of 
the  Act.  the  Department  is  postponing 
the  preliminary'  determinations  in  these 
investigations  until  lanuary  16.  2004. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f), 

Dated:  October  23.  2003. 
James  J.  Jochum. 

Assistant  Secretary  tor  Import 

Administration. 

[FR  Doc  03-27247  Filed  10-28-03:  8:45  amj 

BILUNG  CODE  3510-D&-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by  John  T. 
Keegan  From  an  Objection  by  the 
Puerto  Rico  Planning  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  closure — 
administrative  appeal  decision  record. 

SUMMARY:  This  announcement  provides 
notice  that  the  appeal  record  has  been 
closed  for  an  administrative  appeal  filed 
with  the  Department  of  Commerce  by 
John  T.  Keegan. 
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DATES:  The  appeal  record  for  the  Keegan 
administrative  appeal  will  close  as  of 
October  29.  200,3. 

ADDRESSES:  Materials  from  the  appeal 
record  are  available  at  the  Office  of  the 
General  Coun.sel  for  Ocean  Services. 
National  Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce,  1305  East-West  Highway. 
Room  6111.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Bass.  Attorney-Adviser.  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services.  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway.  Room  6111,  Silver 
Spring.  MD  20910  or  at  (301)  713-2967. 
extension  213. 

SUPPLEMENTARY  INFORMATION:  John  T. 
Keegan  (Appellant)  filed  a  notice  of 
appeal  with  the  Secretary  of  Commerce 
(Secretarv]  pursuant  to  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended. 
16  U.S.C.  1451  et  seq.,  (CZMA)  and  the 
Department  of  Commerce's 
implementing  regulations,  15  CFR  part 
930,  subpart  H  (revised,  effective 
January  8.  2001).  The  appeal  is  taken 
from  an  objection  bv  the  Puerto  Rico 
Planning  Board  (PRPB)  to  the 
Appellant's  consistency  certification  for 
a  U.S.  Army  Corps  of  Engineers'  permit 
to  install  50  helix-screw  anchor 
moorings  at  Guanica  Bay.  Guanica. 
Puerto  Rico.  The  Appellant  requested 
that  the  Secretary  override  the  PRPB's 
consistency  objections  based  on  the 
ground  that  the  proposed  activity  is 
consistent  with  the  objectives  of  the 
CZMA. 

The  decision  of  the  Secretary  is  based 
or.  information  and  documents 
contained  in  the  admmistrative  record. 
The  Keegan  appeal  administrative 
decision  record  includes  materials 
submitted  by  the  parties,  the  public  and 
interested  Federal  agencies.  It  is 
expected  that  no  further  information, 
briefs  or  comments  will  be  considered 
in  deciding  the  appeal. 

The  CZMA  requires  that  a  notice  be 
published  in  the  Federal  Register 
indicating  the  date  on  which  the 
decision  record  has  been  closed.  A  final 
decision  on  the  Keegan  appeal  is  to  be 
issued  no  later  than  90  days  after  the 
date  of  the  publication  of  this  notice.  16 
U.S.C.  1465(a).  The  deadline  may  be 
extended  by  publishmg  (within  the  90- 
day  period)  a  subsequent  notice 
explaining  why  a  decision  cannot  be 
issued  within  the  time  frame,  in  this 
event,  a  final  decision  is  to  be  issued  no 
later  than  45  days  after  the  date  of 
publication  of  the  subsequent  notice.  16 
U.S.C.  1465(b). 


For  additional  information  about  the 
Keegan  appeal  contact  Suzanne  Bass, 
Attorney- Adviser.  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway.  Silver  Spring,  MD  20910 
or  at  301-713-2967.  extension  213. 

Dated:  October  21.  2003. 
James  R.  \\  aipole. 
General  Counsel. 
|FR  Doc.  03-27219  Filed  10-28-03;  8:45  am] 

BILLING  CODE  3S1&-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by  Barnes 
Nursery.  Inc.  From  an  Objection  by  the 
Ohio  Department  of  Natural  Resources 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

ACTION:  Notice  of  closure — 
administrative  appeal  decision  record. 

SUMMARY:  This  announcement  provides 
notice  that  the  appeal  record  has  been 
closed  for  an  administrative  appeal  filed 
with  the  Department  of  Commerce  by 
Barnes  Nurserv,  Inc. 

DATES:  The  appeal  record  for  the  Barnes 
Nursery.  Inc.  administrative  appeal  will 
close  as  of  the  date  of  publication  of  this 
notice. 

ADDRESSES:  Materials  from  the  appeal 
record  are  available  at  the  Internet  site 
http://www.ogc.doc.gov/czma.htm  and 
at  the  Office  of  the  General  Counsel  for 
Ocean  Services.  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring.  MD  20910 
FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Holt,  Attorney-Adviser.  Office  of 
the  Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910  or  at  (301)  713-2967, 
extension  215 

SUPPLEMENTARY  INFORMATION:  On  July 
10.  2001.  Barnes  Nurserv.  Inc. 
(Appellant)  filed  a  notice  of  appeal  with 
the  Secretary  of  Commerce  (SecretarvO 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended,  16  U.S.C.  1451  et  seq.. 
(CZM.'\)  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  part  930,  subpart  H  (revised. 


effective  January  8.  2001).  The  appeal  is 
taken  from  an  objection  by  the  Ohio 
Department  of  Natural  Resources  (State) 
to  the  Appellant's  consistency 
certification  for  a  U.S.  Army  Corps  of 
Engineers  after-the-fact  permit  to 
maintain  an  excavated  channel  and 
berm  system  intended  to  store  water  for 
agricultural  purposes.  This  project  is 
located  in  Erie  County,  Ohio  adjacent  to 
East  Sandusky  Bay. 

The  decision  of  the  Secretary  is  based 
on  information  and  documents 
contained  in  the  administrative  record. 
The  Barnes  Nursery  appeal 
administrative  decision  record  includes 
materials  submitted  by  the  parties,  the 
public  and  interested  Federal  agencies. 
It  is  expected  that  no  further 
information,  briefs  or  comments  will  be 
considered  in  deciding  the  appeal. 

The  CZMA  requires  that  a  notice  be 
published  in  the  Federal  Register 
indicating  the  date  on  which  the 
decision  record  has  been  closed.  A  final 
decision  on  the  Barnes  Nursery  appeal 
is  to  be  issued  no  later  than  90  days 
after  the  date  of  the  publication  of  this 
notice.  16  U.S.C.  1465(a).  The  deadline 
may  be  extended  by  publishing  (within 
the  90-day  period)  a  subsequent  notice 
explaining  why  a  decision  caxmot  be 
issued  within  the  time  frame.  In  this 
event,  a  final  decision  is  to  be  issued  no 
later  than  45  days  after  the  date  of 
publication  of  the  subsequent  notice.  16 
U.S.C.  1465(b). 

Additional  information  about  the 
Barnes  Nursery  appeal  and  the  CZMA 
process  is  available  from  the 
Department  of  Commerce  CZMA 
appeals  Web  site  httpj 
www. age. doc.gov/czma  htm. 

Dated:  October  21.  2003. 
James  R.  Walpole, 
General  Counsel. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance.] 

[FR  Doc.  03-27220  Filed  10-28-03:  8:45  am] 
BILUNG  CODE  3510-0»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Protected  Areas  Federal 
Advisory  Committee:  Public  Meeting 

AGENCY:  NaUonal  Ocean  Service, 
\().\.\.  Department  of  Commerce. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 
second  meeting  of  the  Marine  Protected 
Areas  Federal  Advisorv  Committee 
(MPAFAC)  in  San  Mateo.  California. 
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DATES:  The  meeting  will  be  held 
Miinday.  November  17,  2003.  from  8:30 
a.m.  to  n  p.m..  Tuesday.  November  18, 
2003.  from  8;30  a.m.  to  5  p.m..  and 
Wednesday,  November  19,  2003,  from 
8:30  a.m.  to  12  p.m.  These  times  and  the 
agenda  topics  described  below  may  be 
subject  to  change  Refer  to  the  Web  page 
listed  below  for  the  most  up-to-date 
meeting  agenda. 

ADDRESSES:  The  meeting  will  be  held  at 
the  San  Mateo  Marriott  San  Francisco 
Airport  Hotel,  1770  South  Amphlett 
Boulevard.  San  Mateo.  California 
94402-2708.  The  hotel  is  located  seven 
miles  south  of  the  San  Francisco 
International  Airport  and  northwest  of 
the  intersection  of  Highways  101  and 
92. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  Ernst.  Designated  Federal 
Officer,  MFAFAC,  National  Marine 
Protected  Areas  Center,  NOAA.  Rm. 
12227.  1305  East-West  Highwav.  Silver 
Spring,  Marvland  20910.  (Phone:  301- 
563-7111:  Fax:  301-713-3110;  e-mail: 
marjorie.ernst@noaa.gov:  or  visit  the 
National  MPA  Center  Web  site  at  bttp:/ 
/luuv.  mpa.gov). 

SUPPLEMENTARY  INFORMATION:  The 
MP.AFAC.  composed  of  external, 
knowledgeable  representatives  of 
stakeholder  groups,  has  been 
established  by  the  Department  of 
Commerce  to  provide  advice  to  the 
Secretaries  of  Commerce  and  Interior  on 
implementation  of  section  4  of 
Executive  Order  13158  on  MPAs.  The 
meeting  will  be  open  to  public 
pdrtic:ipation,  with  a  1.5-hour  time 
period  set  aside  from  9  a.m.-10:30  a.m. 
on  Wednesday.  November  19,  2003,  for 
-  the  Committee  to  receive  verbal 
comments  from  the  public.  In  general, 
each  individual  or  group  making  a 
verbal  presentation  will  be  limited  to  a 
total  time  of  five  (5)  minutes.  Copies  of 
written  statements  should  be  submitted 
to  the  Designated  Federal  Official  by 
Friday.  November  14.  2003. 

Matters  to  be  Considered:  On 
Monday.  November  17,  the  Committee 
will  elect  and  install  a  Chair  and  Vice- 
Chair  This  will  be  followed  by  a 
discussion  and  adoption  of  procedural 
rules  by  which  the  (Committee  will 
operate.  The  Committee  will  receive 
several  presentations  from  NOAA 
officials  both  to  help  place  their  mission 
in  perspective  vis-a-vis  the  two 
Departments  and  to  clarify  their  charge 
and  relationship  to  the  National  MPA 
Center,  The  Committee  will  then  be 
briefed  by  representatives  from  both 
Departments  on  the  status  of  selected 
Federal  Marine  Protected  Area 
programs.  The  Committee  will  spend 
the  remainder  of  the  day  exploring  the 


formation  of  suitable  subcommittees 
and  working  groups  for  addressing 
facets  of  its  mission. 

On  Tuesday,  November  18.  the  Chair 
will  oversee  the  process  for  the 
establishment  of  proposed 
subcommittees.  Once  formed,  members 
will  break  into  these  smaller  groups 
over  the  course  of  the  day  to  discuss 
their  respective  goals,  tasks,  individual 
assignments,  and  the  nature  of  the 
reports  and  other  products  that  the  full 
committee  will  deliberate  on  and  issue, 
based  on  the  input  developed  by  the 
subcommittees.  At  several  junctures  on 
Tuesday,  the  subcommittees  will  report 
back  on  progress  during  plenar\' 
sessions.  The  public  is  welcomed  to 
observe  these  breakout  sessions, 
although  space  may  be  limited  in  some 
cases. 

On  Wednesday  morning,  the 
Committee  will  reconvene  to  review  and 
conclude  discussions  based  on  the 
previous  day's  work  before  they  receive 
verbal  comments  or  questions  from  the 
public.  The  Committee  will  conclude 
the  meetiag  with  a  discussion  of  the 
timing  and  location  of  the  next  meeting, 
as  well  as  a  consideration  of  potential 
agenda  items. 

Dated:  Ottober  21,  2003. 
Richard  W.  Spinrad> 

Assistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Management.  National  Oceanic 
and  Atmospheric  Administration. 

IFR  Doc.  03-27207  Filed  10-28-03;  8:45  am] 

BILLING  CODE  3510-08-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review_as  required  by  the  Paperwork 
Reductioa  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  28,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Louren_Wittenherg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitv  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chi(!f  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  22.  200,1. 
Angela  C.  Arrington. 

Leader.  Regulator-  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Tvpe  of  Review:  R(nision. 

Title:  Comprehensi\e  Program 
Annual  Performance  Report. 

Frequencv:  Annually. 

Affected  Public: 

Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  140. 
Burden  Hours:  2.800. 

Abstract:  The  Comprehensive 
Program  is  a  discretionary  grant 
program  that  makes  competitive  awards 
to  support  reform  and  innovations 
through  projects  that  improve 
educational  practice  at  the 
postsecondary  level.  Grantees  annually 
submit  a  performance  report  to 
demonstrate  that  substantial  progress  is 
being  made  toward  meeting  the 
objectives  of  their  projects.  Reporting 
requirements  are  currently  based  on 
broad  criteria  from  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  This  request  is  to 
use  a  reporting  format  that  elicits 
needed  information  on  program-specific 
outcomes  within  the  annual  report 
without  posing  additional  burden  to  the 
grantee. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
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be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2319,  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Marvland 
Avenue,  SW.  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  0C10_RlMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\'  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc  03-27197  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science:  DOE/NSF  Nuclear 
Science  Advisory  Committee;  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  Title  41  of  the  Code  of 
Federal  Regulations,  Section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  DOE/NSF 
Nuclear  Science  .advisory  Committee 
has  been  renewed  for  a  two-year  period, 
beginning  in  October  2003.  the 
Committee  will  provide  advice  to  the 
Director  of  the  Office  of  Science  (DOE), 
and  the  Assistant  Director, 
Mathematical  and  Physical  Sciences 
Directorate  (NSF).  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research.  The  Secretary 
of  Energy  has  determined  that  renewal 
of  the  Committee  is  essential  to  conduct 
business  of  the  Department  of  Energy 
and  the  National  Science  Foundation 
and  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  by  law  upon  the 
Department  of  Energy.  The  Committee 
will  continue  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Public  Law  95-91).  and  implementing 
regulations. 


Further  information  regarding  this 
advison,'  committee  can  be  obtained 
from  Ms.  Rachel  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  DC,  on  October  23. 

2003. 

James  N,  Solit, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  03-27231  Filed  10-28-03:  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Savannah 
River 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advison,' 
Board  (EM  SSAB).  Savannah  River'  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  November  17,  2003,  1 
[J  ni  -6  p.m.:  Tuesday,  November  18, 
2003,  8:30a.m.-4  p.m. 
ADDRESSES:  Embassy  Suites.  5055 
International  Boulevard.  North 
Charleston,  SC  29418 
FOR  FURTHER  INFORMATION  CONTACT: 
deLisa  Bratrher.  C^losure  Project  Office. 
Department  of  Energy.  Savannah  River 
Operations  Office.  P.O.  Box  A.  Aiken. 
SC  29802:  Phone;  (803)  952-8607. 
SUPPLEMENTARY  INFORMATION: 

Purpose  o!  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Monday,  November  17,  2003 

1  p.m. — Combined  Committee  Session 

5:15  p.m. — Executive  Committee 

Meeting 

6  p.m. — Adjourn 

Tuesday,  November  18,  2003 

8:30-9:15  a.m. — Approval  of  Minutes; 

Agency  Updates;  Public  Comment 

Session;  Chair  and  Facilitator 

Update 
9:15-9:45  a.m. — Facilities  Disposition  & 

Site  Remediation  Committee  Report 
9:45-10:15  a.m. — Nuclear  Materials 

Committee  Report 
10:15-11:45  a.m. — Strategic  &  Legacy 

Management  Committee  Report 
11:45-12  noon — Public  Comments 
12  noon — Lunch  BreaK 
1-2  p.m. — Strategic  &  Legacy 

Management  Committee  Report 


2-4  p.m. — Administrative  Committee 
Report 

— Leadership  Elections 

— Presentation  of  2004  Candidates 
3:45-4  p.m. — Public  Comments 
4  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday.  November  17.  2003. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  bv 
writing  to  deLisa  Bratcher,  Department 
of  Energy  Savannah  River  Operations 
Office.  PO  Box  A,  Aiken.  SC  29802,  or 
by  calling  her  at  (803)  952-8607. 

Issued  at  Washington,  DC,  on  October  24, 
2003 

Raphe)  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc,  03-27232  Filed  10-28-03;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  PP-89-1] 

Application  To  Amend  Presidential 
Permit:  Bangor  Hydro-Electric 
Company 

AGENCY:  Office  of  Fossil  Energy ,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Bangor  Hydro-Electric 
Compdny  (BHE)  has  applied  to  amend 
Presidential  Permit  PP-89  that 
authorized  the  construction,  operation, 
maintenance,  and  connection  of  a 
single-circuit.  345,000-volt  (345-kV) 
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alternating  current  (AC)  electric 
transmission  line  across  the  U.S.  border 
with  Canada. 

DATES:  Comments,  protests  or  requests 
to  intervenn  must  be  submitted  on  or 
before  November  28,  2003, 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  ImportyExport  (FE-27).  Office  of 
Fossil  Energy.  I..S  Department  of 
Energv,  lOOC)  Independence  Avenue. 
S\V..  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  or  Xavier  Puslowski 
(Program  Office)  (202)  586-9624  or 
(202)  586-4708  or  Michael  Skinker 
(Program  Attorney)  (202)  586-2793. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance, 
and  connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
countn.'  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485.  as 
amended  hv  EO  12038. 

On  lanuarv  22.  1996.  the  U.S. 
Department  of  Energy  (DOE)  issued 
Presidential  Permit  PP-8y  authorizing 
BHE  to  construct,  operate,  maintain,  and 
connect  a  345-kV  electric  transmission 
line  that  e.xtends  approximately  83- 
miles  from  the  U.S. -Canada  border  at 
Baileyville.  Maine,  to  Orrington.  Maine. 
At  the  Canadian  border,  the  proposed 
transmission  line  was  to  connect  to 
similar  facilities  to  be  built  by  New 
Brimswick  Electric  Power  Commission 
(NB  Power),  a  Crown  corporation  of 
Canada's  Province  of  New-  Brunswick. 
The  authorized  facilities  were  not 
constructed. 

On  September  30,  2003,  BHE  applied 
to  the  Office  of  Fossil  Energy  (FE)  of 
DOE  to  amend  Presidential  Permit  PP- 
89.  Since  the  issuance  of  PP-89,  a 
natural  gas  transmission  line  has  been 
constructed  bv  Maritimes  and  Northeast 
Pipeline.  L.L.C.  in  the  same  general 
vicinity  as  the  BHE  project  in  a  corridor 
approved  by  Maine's  Department  of 
En\ironmental  Protection.  Now  the 
Board  of  Environmental  Protection, 
Maine's  primary  environmental  review- 
entity,  has  indicated  to  BHE  its 
preference  for  BHE  to  construct  the 
proposed  electric  transmission  line  in  a 
corridor  more  closely  consolidated  with 
that  of  the  natural  gas  line. 

The  international  transmission  line 
now  proposed  by  BHE  would  be  a  single 
circuit  345-kV  AC  transmission  line 
consisting  of  two  overhead  shield  wires 
and  three  phases  with  two  conductors 
per  phase.  The  transmission  line  is 


proposed  to  have  a  thermal  capacity  of 
at  least  1.000  megawatts  (M\V),  From 
the  U.S. -Canada  border  near  Baileyville, 
Maine,  the  proposed  transmission  line 
would  continue  approximately  80  miles 
to  an  existing  substation  in  Orrington, 
Maine.  In  Canada,  the  BHE  facilities 
would  interconnect  with  similar 
faciUties  to  be  owned  by  New 
Brunswick  Power  Corporation  and 
continue  approximately  60  miles  to 
Point  Lepreau,  New  Brunswick. 
Canada's  National  Energy  Board 
authorized  construction  of  these 
facilities  in  May  2003. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically,  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access  - 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888. 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Services  by  Public  Utilities). 
In  furtherance  of  this  policy,  DOE 
intends  to  condition  any  Presidential 
permit  issued  in  this  proceeding  on 
compliance  with  these  open  access 
principles. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  Mr.  Robert  Bennett, 
Bangor  Hydro  Electric  Co.,  33  State 
Street,  P.O.  Box  930,  Bangor,  ME  04402- 
0920;  and  Mr.  )im  Connors,  Esq.,  Emera, 
Inc.,  1894  Barrington  Street,  Barrington 


Tower,  Halifax,  Nova  Scotia,  Canada 
B3J2A8. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  {i.e..  granting  the 
Presidential  permit  with  any  conditions 
and  limitations,  or  denying  it)  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  DOE  also  must  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  .Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 

The  NEPA  compliance  process  is  a 
cooperative,  non-adversarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  Environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Notice  of  upcoming 
NEPA  activities  and  information  on  how 
the  public  can  participate  in  those 
activities  will  appear  in  the  Federal 
Register. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
home  page  at  http://ww\v.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  'Electricity  Regulation," 
and  then  "Pending  Proceedings"  from 
the  options  menus. 

Issued  in  Washington.  DC,  on  October  22, 
2003. 

Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation. 

Office  of  Coal  &■  Power  Import/Export.  Office 

of  Coal  &■  Power  Systerihs.  Office  of  Fossil 

Energy. 

[PR  Doc.  03-27233  Filed  10-28-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Correction 

agency:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Submission  for  OMB  Review: 
Comment  Request;  Correction. 

SUMMARY:  This  notice  corrects  a 
document  published  in  the  Federal 
Register  on  October  22,  2003  (68  PR 
60342)  FR  Doc.  No.  03-26652,  The  EIA 
submitted  the  Supplemental  Electric 
Power  Program  Survey  tn  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(h)(1)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  (44  U.S.C.  3501  et  seq]. 
Instead  of  a  review  and  three-year 
extension,  the  request  is  for  a  revision 
to  three  surveys:  Forms  ElA-826,  861, 
and  906,  and  the  creation  of  a  fourth, 
EIA-920.  The  proposed  changes  to  the 
Form  ElA-826  and  Form  EIA-861  are 
identical.  The  proposed  changes  are 
intended  to  eliminate  reporting  of  data 
under  an  industry  sector  category  of 
"other"  W'hich  has  proven  to  be  too 
vague  to  be  useful  for  analvtical 
purposes,  and  to  collect  more  specific 
data  on  electricity  use  for 
transportation  The  changes  to  the  Form 
EIA-906  are  intended  to  facilitate  data 
collection  from  combined  heat  and 
power  plants,  and  to  improve  the 
overall  quality  of  EIA's  data  on  power 
plants.  The  Form  EIA-906  will  split  into 
two  forms,  with  the  new  Form  EIA-920, 
"Combined  Heat  and  Power  (CHP)  Plant 
Report,"  designed  for  the  specific 
purpose  of  collecting  data  from  CHP 
facilities.  Also,  in  "Supplementar\' 
Information."  numeral  "4."  should  sav, 
"Revision."  not  "Three-year  extension 
and  re^'ision." 

DATES:  Comments  are  to  be  filed  bv 
November  21,  2003.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bill 
Nickerson,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  bv  the  due  date,  submission 
by  Fax  (202)"  395-7285  or  e-mail 
( Williaw_.\ickerson @o!Ttb. eop.gov]  i s 
recommended.  The  mailing  address  is 
726  Jackson  Place,  NW.,  Washington, 


DC.  20503  The  OMB  DOE  Desk  Officer 

may  be  telephoned  at  (202)  395-7151 
(A  copy  of  your  comments  should  also 
be  provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informatiun 
should  be  directed  to  Grace  Sutherland. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  bv  Fax  (202) 
287-1705  ore-mail 
[grace.sutherland@eia.doe.gov)  is 
recommended.  The  fhailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S,  Department  of 
Energy,  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 

Issued  in  Washington,  DC,  October  24, 
2003. 

Jay  H,  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  03-27230  Filed  10-28-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Regional  Docket  Nos.  11-2002-10, 11-2001- 
08:  FRL-7580-2] 

Clean  Air  Act  Operating  Permit 
Program:  Petitions  for  Objection  to 
State  Operating  Permits  for  the 
Consolidated  Edison  Company 
Hudson  Avenue  Station  and  the 
Ravenswood  Steam  Plant 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  final  orders  on 

petitions  to  object  to  two  State  operating 

permits. 

SUMMARY:  This  document  announces 
that  tht^  EPA  Administrator  has 
responded  to  two  citizen  petitions 
asking  EPA  to  object  to  operating 
permits  issued  to  two  facilities  by  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC). 
Specifically,  the  Administrator  has 
partially  granted  and  partially  denied 
each  of  the  petitions  submitted  bv  the 
New  York  Public  Interest  Research 
Group  (NYPIRG)  to  object  to  each  of  the 
State  operating  permits  issued  to  the 
following  facilities: 

(1)  Consolidated  Edison's  Hudson 
Avenue  Station  in  Brooklyn.  NY. 

(2)  Consolidated  Edison's 
Ravenswood  Steam  Plant  in  Long  Island 
City.  NY. 

I'ursuant  to  section  505(b)(2)  of  the 
Clean  Air  Act  (Act),  Petitioner  may  seek 
judicial  review  of  those  portions  of  the 


petitions  which  EPA  denied  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit.  Any  petition  for 
review  shall  be  filed  within  60  days 
from  the  date  this  notice  appears  in  the 
Federal  Register,  pursuant  to  section 
i07  of  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  orders,  the  petitions,  and  other 
supporting  information  at  the  EPA, 
Region  2,  290  Broadway.  New  York, 
New  York  10007-1866.' If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day.  Additionally,  the 
final  order  for  the  Con  Edison  l4udson 
Avenue  Station  is  available 
electronically  at: 

http  ://w'H'w.  epa  .gov /region  0  7 /programs/ 
artd/air/title5/petitiondb/ 
petitiondb2002.htni.  The  final  order  for 
the  Ravenswood  Steam  Plant  is 
available  electronically  at:  http:// 
HTVW'.  epa  .gov/ region  0  7/programs/artd/ 
air/tit  le5  /petition  db/ 
petitiondb2001.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Riva.  Chief,  Permitting  Section, 
Air  Programs  Branch,  Division  of 
Environmental  Planning  and  Protection. 
EPA,  Region  2,  290  Broadw^ay.  25th 
Floor,  New  York,  New  York  10007- 
1866,  telephone  (212)  637^074. 
SUPPLEMENTARY  INFORMATION:  The  Act 
atfords  EPA  a  45-da\  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

I.  Con  Edison's  Hudson  Avenue  Station 

On  September  27,  2002,  the  EPA 
received  a  petition  from  \"^'PIRG, 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
to  the  Consolidated  Edison  Hudson 
Avenue  Station.  The  petition  raises 
issues  regarding  the  permit  application, 
the  permit  issuance  process,  and  the 
permit  itself  mTIRG  asserts  that:  (1) 
The  permit  was  issued  in  violation  of 
the  requirements  of  the  New  Source 
Review  program;  (2)  the  permit  is 
deficient  because  it  fails  to  incorporate 
the  requirements  from  pre-existing 
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permits  issued  to  the  facility;  (3)  the 
permit  distorts  the  annual  compliance 
certification  requirement  of  Clean  Air 
Act  section  114(a)(.3)  and  40  CFR 
70.6(c)(5);  (4)  the  permit  does  not 
require  prompt  reporting  of  all 
deviations  from  permit  requirements  as 
mandated  by  40  CFR  70.6(a)(3){iii)(B); 
(5)  the  permit  does  not  assure 
compliance  with  all  applicable 
requirements  as  mandated  by  40  CFR 
70.1(b)  and  70.6(a)(1)  because  it  illegally 
sanctions  the  systematic  violation  of 
applicable  requirements  during  startup/ 
shutdown,  malfunction,  maintenance 
and  upset  conditions:  (6)  the  permit  is 
not  supported  by  an  adequate  statement 
of  basis;  (7)  the  permit  does  not  assure 
compliance  with  all  applicable 
requirements  as  mandated  by  40  CFR 
70.1(b)  and  70.6(a)(1)  because  many 
indi\i(iual  permit  conditions  lack 
adequate  periodic  monitoring  and  are 
not  practically  enforceable;  (8)  the 
permit  lacks  federally  enforceable 
conditions  that  govern  the  procedures 
for  permit  renewal  in  accordance  with 
40  CFR  70.5(a)(l)(iii);  (9)  the  permit  is 
based  upon  an  inadequate  permit 
application:  (10)  the  final  permit 
improperh  limits  the  dates  during 
which  the  permit  conditions  apply:  (11) 
the  permit  does  not  include  an  adequate 
compliance  schedule  for  an  opacity 
violation;  and  (12)  the  permit  should 
include  language  indicating  the 
availabilitv  of  anv  credible  evidence  to 
demonstrate  non-compliance. 
C3n  September  30.  2003,  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 
petition  on  the  Con  Edison  Hudson 
Avenue  Street  Station.  The  order 
explains  the  reasons  behind  EPA's 
conclusion  that  the  NYSDEC  must 
reopen  the  permit  to;  (1)  Adequately 
address  Petitioner's  comments  on  non- 
attainment  NSR;  (2)  work  with  EPA  to 
identify  items  that  may  be  excluded 
from  annual  certification  requirements; 
(3)  supplement  the  PM  monitoring 
requirements  for  the  boilers;  (4)  include 
the  SIP  version  of  the  excuse  provision 
on  the  federallv  enforceable  side  of  the 
permit;  (5)  revise  the  statement  of  basis 
to  include  a  detailed  explanation 
regarding  the  basis  of  granting  a  permit 
shield  for  6  NYCRR  Part  231  and  (6) 
require  record  keeping  to  assure 
compliance  with  the  facility's  episode 
action  plan.  The  order  also  explains  the 
reasons  for  denying  N\TIRG's 
remaining  claims. 

II.  Ravenswood  Steam  Plant 

On  December  17,  2001,  the  EPA 
received  a  petition  from  NYPIRG, 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 


to  the  Consolidated  Edison  Ravenswood 
Steam  Plant,  on  the  grounds  listed 
above  except  for  the  New  Source 
Review,  permit  condition  effective  date, 
adequacy  of  compliance  schedule  and 
credible  evidence  issues.  On  September 
30.  2C03.  the  Administrator  issued  an 
order  partially  granting  and  partially 
denying  the  petition.  The  order  explains 
the  reasons  behind  EPA's  conclusion 
that  the  NYSDEC  must  reopen  the 
permit  to;  (1)  Remove  the  "excuse 
provision"  that  cites  6  NYCRR  section 
201-1.4  from  the  federal  side  of  the 
permit;  (2)  supplement  the  PM 
monitoring  requirements  for  the  boilers: 
(3)  establish  a  relationship  between  any 
of  the  permit  holders  or  operators  and 
the  system  of  fossil-fuel  fired  facilities 
that  satisfies  the  criteria  of  6  NYCRR 
section  227-2.5;  (4)  list,  in  the  permit, 
those  units  that  are  defined  as  "NOx 
Budget  Units";  (5)  prescribe  an 
analytical  method  for  monitoring  the 
sulfur-in-fuel  limit;  (6)  specify  the 
applicable  compliance  method  that  is 
used  in  the  monitoring  of  sulfur  dioxide 
emissions;  and  (7)  identify  in  the  permit 
the  correct  SIP  version  that  constitutes 
the  legal  basis  for  the  sulfur-in-fuel 
limit.  The  order  also  explains  the 
reasons  for  denying  NYPIRG's 
remaining  claims.  ^ 

Dated:  October  20,  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 
(PR  Doc.  03-27260  Filed  10-28-03;  8:45  am] 

BILLING  CODE  6560-50-P 

\ 

ENVIRONMENTAL  PROTECTION 
AGENCY: 

[FRL-7579-9] 

Gulf  of  Mexico  Program  Policy  Review 
Board  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463)," 
EPA  gives  notice  of  a  meeting  of  the 
Gulf  of  Mexico  Program  (GMP)  Policy 
Review  Board  (PRB). 

DATES:  The  meeting  will  be  held  on 
Tuesday,  November  18,  2003,  from  8:30 

a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Renaissance  Grand  Hotel,  800 
Washington  Avenue,  St.  Louis,  MO 
63101  (314-621-9600). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  D.  Car.  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Mail  Code  EPA/GMPO,  Stennis  Space 


Center.  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  includes  FY  2003  Gulf  of  Mexico 
Program  Accomplishments.  Executive 
Order  Status  and  Update.  Briefings  on 
Emerging  Initiatives;  PEW  Commission 
Report.  Ocean  Commission  Report.  U.S. 
Mexico  Gulf  Programs  Integration, 
White  Water  to  Blue  Water.  Gulf 
Hypoxia,  FY  2004  Program  Workplan 
Overview.  The  meeting  is  open  to  the 
public. 

Dated:  October  22,  2003. 
Gloria  D.  Car, 

Designated  Federal  Officer. 

[FR  Doc.  03-27271  Filed  10-28-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-1 999-0031;  FRL-7580-3] 

RCRA  Burden  Reduction  Initiative; 
Notice  of  Data  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  data  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  requesting  additional 
comment  on  ideas  for  reducing  the 
recordkeeping  and  reporting  burden 
imposed  on  the  states,  the  public,  and 
the  regulated  community  under  the 
Subtitle  C  hazardous  waste  regulations 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  burden 
reduction  ideas  in  today's  notice  were 
suggested  by  commenters  on  our 
Proposed  Rulemaking,  published  in  the 
Federal  Register  on  lanuary  17.  2002. 
This  notice  provides  EPA  with  the 
opportunity  to  receive  public  input  on 
these  ideas  before  we  issue  a  final 
burden  reduction  rule.  EPA  is  only 
taking  comment  on  the  ideas  discussed 
in  today's  notice.  We  are  not  reopening 
for  comment  any  of  the  other  ideas 
discussed  in  the  proposed  rule. 
DATES:  Submit  comments  on  or  before 
December  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  EPA  Docket 
Center,  Mailcode:  5305T,  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  Number  RCRA- 
J999-0031.  Comments  may  also  be 
submitted  electronically,  by  facsimile, 
or  through  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
provided  in  Section  I.E.  of  the 
Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA  Call 
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Center  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  (703)  412- 
9810  orTDD  (703)  412-3323  (hearing 
impaired).  For  more  information  on 
specific  aspects  of  this  NODA,  contact 
Robert  Burchard  at  (703)  308-8450. 
burchard.robert@iepa.gov.  or  write  him 
at  EPA  Office  of  Solid^Vaste  (5302W). 
1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  RCRA-1 999-0031.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
OSWER  Docket  in  the  EPA  Docket 
Center  at  1301  Constitution  Avenue, 
Washington.  DC,  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  phone  number  for  the 
Reading  Room  is  (202)  566-1744. 
Copies  cost  S0.15/page. 

2.  Electronic  Access 

You  may  access  this  Federal  Register 

document  electronically  through  the 
EPA  Internet  under  the  Federal  Register 

listings  at  http://i\-\\iv. epa.gov/fedrgstr/. 
and  you  can  make  comments  on  this 
notice  at  the  federal  e-rulemaking 
portal.  http://ww\v. regulations. gov. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets,  You  may  use  EPA 
Dockets  at  http://\\'Vi-\v. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket  or  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket,  although 
they  will  be  part  of  the  rulemaking 
record.  Information  claimed  as  CBI  and 


other  information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket,  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  mav  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I  A. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff, 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  deliver\'/courier.  To 
ensure  proppr  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 


EPA  is  not  required  to  consider  these 
late  comments. 

1 .  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  bodv  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifv'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  caiuiot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment, 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets.  "  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID 
Number  RCRA-1 999-0031.  The  system 
is  an  "anonymous  access"  system, 
which  means  EPA  will  not  know  your 
identity,  e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rcra- 
docket@epamail  epa.gov.  Attention 
Docket  ID  Number  RCIL\-1 999-0031.  In 
contrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD-ROM.  '^'ou  may  submit 
comments  on  a  disk  or  CD-ROM  that 
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vou  mail  to  the  mailing  address 
identified  in  this  section.  These 
electronic  submissions  wdl  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
anv  form  of  encryption. 

2.  By  Mail 

Send  vour  comments  to:  OSVVER 
Docket,  EPA  Dncknt  Center.  Mailcode: 
530.5T.  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460.  Attention 
Docket  ID  Number  RCR.A-l  999-0031. 

3.  Bv  Hand  Delivery  or  Courier 

Deliver  vour  comments  to: 
Environmental  Protection  Agency,  EPA 
Docket  Center.  Room  B102.  130l' 
Constitution  Avenue.  NW..  Washington, 
DC,  Attention  Docket  ID  iNumber 
RCRA-199<:>-0031,  Such  deliveries  are 
onlv  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
above. 

4   Bv  Facsimile. 

Fax  vour  comments  to:  (202)  566— 
0272,  Attention  Docket  ID  Number 
RCRA-1 999-0031. 

C.  How  Should  I  Submit  Confidential 
Business  Information  iCBIi  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  bv  e-mail.  Send  or  deliver 
information  identified  as  CBl  only  to  the 
following  address:  RCRA  CBl  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  1200  Pennsylvania 
Avenue.  NW..  Washington.  DC  20460. 
Attention  Docket  ID  No.  RCR.A-1999- 
0031.  You  may  claim  information  that 
you  submit  to  EPA  as  CBl  by  marking 
anv  part  or  all  of  that  information  as  CBl 
(if  you  submit  CBl  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBl  and  then  identifv'  electronically 
within  the  disk  or  CD-ROM  the  specific 
infornidtiun  that  is  CBl).  Information  so 
marked  will  not  be  disclosed  except  in 
accordanr  e  with  procedures  set  forth  in 
40CFRpart  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl.  a  copy  of 
the  ccjmment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copv  that  does 
not  contain  CBl  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBl. 
Information  not  marked  as  CBl  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 


notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBL 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible.   I 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Background 

A.  What  Is  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Burden 
Reduction  Initiative? 

The  RCRA  Burden  Reduction 
Initiative  is  the  Office  of  Solid  Waste's 
effort  to  reduce  recordkeeping  and 
reporting  burden,  while  maintaining  the 
protections  the  Agency  has  in  place  to 
safeguard  human  health  and  the 
environment.  This  notice  seeks 
additional  comment  on  ideas  to  reduce 
burden  imposed  by  the  reporting  and 
recordkeeping  requirements  under  the 
RCRA  Subtitle  C  hazardous  waste 
regulations  at  40  CFR,  Chapter  I 
(Environmental  Protection  Agency), 
Subchapter  I  ["Eye"]  ("Solid  Wastes"). 
For  more  information  on  this  Initiative, 
as  well  as  the  definition  of  burden,  how 
burden  is  estimated  and  the  baseline 
burden  estimates  for  the  RCRA 
hazardous  waste  program,  see  the 
proposed  rule  published  in  the  Federal 
Register  9n  January  17,  2002  (67  FR 
2518). 


B.  What  Are  the  Recordkeeping  and 
Reporting  Requirements  for  Generators 
and  Treatment.  Storage  and  Disposal 
Facilities  (TSDFsj? 

1.  What  Are  the  Existing  Reporting  and 
Recordkeeping  Requirements? 

The  existing  hazardous  waste 
regulations  require  the  submittal  of  334 
notifications,  reports,  certifications, 
demonstrations,  and  plans  from 
generators  and  TSDFs  to  demonstrate 
compliance  with  the  RCRA  regulations. 
We  also  ask  for  this  information  as  part 
of  applications  for  extensions,  permits, 
variances,  and  exemptions.  In  addition, 
the  regulations  require  generators  and 
facilitv  owners  and  operators  to  keep 
certain  records  on-site. 

2.  Why  Do  We  Collect  This  Information? 

When  we  promulgated  the  hazardous 
waste  regulations,  we  decided  to  collect 
as  much  information  as  we  thought  was 
necessary  about  facility  operations. 
Without  prior  experience  as  a  guide,  our 
philosophv  was  that  it  was  better  to 
collect  information  in  all  cases,  knowing 
that  we  could  eliminate  information 
requirements  later  if  they  turned  out  to 
not  be  usefid. 

We  are  using  what  we  have  learned 
during  our  25-vear  operating  history  in 
RCRA  to  reevaluate  this  all- 
encompassing  information  collection 
approach,  and  we  are  moving  towards 
collecting  only  the  information  that  has 
actually  proven  useful  to  the  RCRA 
hazardous  waste  program.  This  is 
consistent  with  the  President's 
Management  Agenda,  which  directs 
federal  agencies  to  show  that  their 
programs  actually  accomplish  their 
goals.  Requiring  facilities  to  collect  and 
submit  information  that  is  seldom  or 
never  used  is  not  onlv  wasteful,  but  it 
diverts  available  environmental 
protection  resources  away  from  the 
RCRA  goals  of  protecting  human  health 
and  the  environment  to  generating 
unnecessary  paperwork. 

C.  How  Have  We  Identified  Burden 
Reduction? 

The  RCRA  Burden  Reduction 
Initiative  has  weighed  the  RCRA 
reporting  and  recordkeeping 
requirements  versus  the  burden  they 
impose  to  answer  the  question  "Which 
recordkeeping  and  reporting 
requirements  can  be  eliminated  or 
modified  without  compromising 
protection  of  human  health  and  the 
environment."  We  obtained  input  from 
program  offices  at  EPA  Headquarters 
and  Regions,  the  States,  the  regulated 
communitv.  and  public  interest  groups 
in  this  process.  To  answer  this  question, 
we  asked  the  following  specific 
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questions:  who  uses  the  hazardous 
waste  information?:  why  do  they  need 
it?;  is  the  information  useful  as  it  is 
currently  collected?;  and  how  can  the 
quality  and  timeliness  of  the 
information  be  improved? 

Our  ideas  were  announced  for 
comment  in  a  [une  18.  1999.  Federal 
Register  "Notice  of  Data  Availability" 
(64  FR  32859).  In  the  "Notice"  and  ' 
background  documents  (see  http:// 
\vv^iv.epa.gov/epaos\ver/hazwaste/data/ 
index. htm^hurden),  we  included  ever\' 
burden  reduction  idea  we  considered. 
Based  on  comments  we  received  on  the 
"Notice."  we  eliminated  ideas  when  a 
practical  use  for  the  information  was 
demonstrated,  or  information  was 
presented  showing  how  eliminating/ 
modifying  a  requirement  would 
negatively  impact  protection  of  human 
health  and  the  environment.  Based  on 
these  comments,  we  added  ideas  which 
appeared  in  our  lanuary  17,  2002, 
"Proposed  Rulemaking"  {67  FR  2518). 
Today's  notice  seeks  comment  on  some 
additional  ideas  that  were  suggested  by 
commenters  or  are  outgrowths  of  the 
Proposed  Rule,  based  on  our  evaluation 
of  those  comments. 

III.  Discussion  of  Additional  Items  for 
Comment 

A.  Small  Quantity  Generator  Tanks  and 
Tank  Ancillary-  Equipment  Inspection 
Frequencies 

In  the  Proposed  Rule,  we  requested 
comment  on  changing  the  tank  self- 
inspection  frequencies  from  dailv  to 
weekly  for  large  quantity  generators.  We 
received  comments  suggesting  that  we 
expand  this  change  to  include  tanks 
located  at  small  quantity  generator  sites 
[see  §  265.201(c))  and  ancillar\' 
equipment  at  small  and  large  quantity 
generator  facilities  {see  §  264.193(f)  and 
§  265.193(f)).  Changing  these  inspection 
frequencies  would  be  consistent  with 
our  intent,  as  discussed  in  the  1999 
"Notice  of  Data  Availability."  the 
Proposed  Rule,  and  background 
documents  to  establish  weekly  tank 
inspections  for  all  tanks  and  tank 
systems.  The  estimated  burden  hour 
savings  from  extending  to  weekly  the 
inspection  frequency  for  tanks  located  at 
small  quantity  generator  sites  ranges 
from  200.000-600.000  burden  hours 
(depending  on  the  percentage  of  small 
quantity  generators  assumed  to  have 
tanks).  We  consider  this  to  be 
substantial  savings.  We  request 
comment  on  the  merits  of  this  change. 


B.  Further  Reduced  Inspection 
Frequencies  for  Performance  Track 
Facilities 

In  addition  to  allowing  weekly 
inspection  frequency  for  tanks,  we  also 
proposed  to  allow,  on  a  case-by-case 
basis,  decreased  inspection  frequencies 
for  tanks,  containers,  and  contairmient 
buildings  (from  the  frequency  currentlv 
required  by  regulation).  In  all  cases, 
inspections  would  have  to  occur  at  least 
monthly  and  would  be  established  on  a 
site-specific  basis  by  authorized  States 
or  by  EPA  in  States  that  do  not  have  a 
delegated  program.  In  proposing  this 
change,  we  suggested  that  decreased 
inspection  frequencies  should  be  based 
on  factors  such  as:  (1)  A  demonstrated 
commitment  by  facility  management  to 
sound  environmental  practices;  (2) 
demonstrations  of  good  management 
practices  over  the  years — that  is,  having 
a  record  of  sustained  compliance  with 
environmental  laws  and  requirements: 

(3)  a  demonstrated  commitment  to 
continued  environmental  improvement; 

(4)  a  demonstrated  commitment  to 
public  outreach  and  performance 
reporting:  (5)  the  installation  of 
automatic  monitoring  devices  at  the 
facility;  and  (6)  the  chemical  and 
physical  characteristics  of  the  waste 
being  managed  in  the  unit. 

Based  on  comments  received  on  the 
proposal,  the  Agency  is  reconsidering 
whether  to  make  such  a  change 
available  to  all  generators  because  of  the 
burden  it  might  impose  on  authorized 
States  to  evaluate  compliance  with  the 
criteria.  However,  at  a  minimum,  we 
believe  that  providing  relief  is 
appropriate  for  companies  that  are 
demonstrated  "good  performers." 
Therefore,  the  Agency  is  soliciting 
comment  on  whether  to  limit  this 
provision — the  ability  to  file  a  case-by- 
case  application  for  reduced  self- 
inspection  frequencies — to  member 
companies  of  the  National  Performance 
Track  Program.  The  National 
Environmental  Performance  Track 
Program  recognizes  and  encourages  top 
environmental  performance  among 
private  and  public  facilities  in  the 
United  States.  Performance  Track 
facilities  go  beyond  compliance  with 
regulatory  requirements  to  achieve 
enviroimiental  excellence.  Currently, 
the  program  has  approximately  300 
members.  See  the  following  Web  site  for 
information  about  the  National    ■ 
Performance  Track  Program:  http:// 
wwvt  .epa.gov/perforinancetrack.  Today, 
we  also  are  clarifying  that  this  provision 
was  meant  to  apply  not  just  to  the  tanks, 
but  to  the  complete  tank  systems.  This 
includes  piping,  pumps,  valves  and 
other  associated  equipment. 


We  also  receivea  a  comment 
suggesting  that  we  extend  reduced 
inspection  frequencies,  granted  on  a 
case-by-case  basis,  to  areas  subject  to 
spills  (see  §  264.15(b)(4)).  While  the 
Agency  is  considering  this  comment  as 
a  general  matter,  we  also  solicit 
comment  on  whether  to  grant  relief  only 
to  companies  that  are  National 
Performance  Track  members.  We  think 
the  risk  from  this  change  is  minimal  at 
facilities  that  have  met  the  requirements 
to  be  accepted  into  the  National 
Performance  Track  Program.  Again,  the 
Agency  believes  it  is  important  to 
recognize  the  difference  in  the  need  for 
oversight  of  companies  that  are  top 
environmental  performers  and. 
therefore,  believes  that  such  a  change 
may  be  appropriate. 

C.  RCRA/OSHA  Ch'erlap  in  Emergency 
Response  Training 

EPA  and  the  Occupational  Safety  and 
Health  Administration  (OSHA)  have 
both  promulgated  regulations  to  ensure 
the  safety  and  health  of  workers  at 
hazardous  waste  facilities.  While  RCRA 
Subtitle  C  includes  requirements  to 
provide  protection  to  workers,  worker 
safety  and  health  are  not  its  primar>' 
goal.  This  is  the  goal  of  OSHA.  the 
Federal  agency  responsible  for  enforcing 
the  safety  and  health  of  workers  at 
facilities  producing,  using,  storing, 
transporting,  and  disposing  of 
hazardous  materials. 

In  a  study  by  the  General  Accounting 
Office  (GAO)  published  in  October 
2000.  OSHA  and  EPA  worker  training 
requirements  in  emergency  response 
procedures  were  found  to  be 
duplicative.  GAO  concluded  that  this 
overlap  in  training  requirements  creates 
an  unnecessary  burden  by  confusing  the 
regulated  community,  diminis'uis  the 
efficiency  of  the  facility  (which  could 
jeopardize  worker  safety),  and  wastes 
funds. 

Hazardous  waste  treatment,  storage 
and  disposal  facility  (TSDF)  workers  are 
required  to  receive  OSHA  training, 
including  training  for  emergency 
response,  under  29  CFR  1910.120(p). 
OSHA's  regulations  have  specific 
training  requirements  for  RCRA- 
permitted  facilities  to  teach  hazardous 
waste  workers  how  to  respond  to 
emergencies. 

Based  primarily  on  the  GAO  findings, 
EPA  proposed  to  eliminate  the  RCRA 
emergency  response  training 
requirements  in  favor  of  the  OSHA 
requirements.  Unfortunately,  there  has 
been  some  confusion  about  what  we 
proposed.  We  did  not  propose  to 
eliminate  the  entire  RCR.^  personnel 
training  requirements,  only  the 
emergency  response  training 
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requirements  located  at  §  264.16(a)(3) 
and  §  265.16(a)(3). 

While  many  of  the  commenters 
supported  the  proposal,  we  received  a 
number  of  comments  expressing 
concern  that  two  of  the  RCRA 
emergency  response  training 
requirements  are  not  covered  in  OSHA's 
requirements,  which  could  lead  to  gaps 
in  workplace  safety  and  health.  After 
consultation  with  OSHA,  we 
determined  that  the  two  requirements 
identified  in  comments  (key  parameters 
for  automatic  waste  feed  cut-off  systems 
and  response  to  ground-water 
contamination  incidents)  would  be 
captured  under  the  OSHA  performance 
standard  that  employees  must  be  trained 
in  the  safe  use  of  engineering  controls 
and  equipment  on  the  site,  and  the 
OSHA  requirement  that  a  site  safety  and 
health  plan  must  contain  a  spill 
containment  program.  Moreover,  the 
RCRA  requirements  are  duplicated 
elsewhere  in  the  RCRA  regulations. 
where  we  establish  requirements  for 
safe  facility  operations.  For  example. 
§266.102(e)(7)(ii)  establishes  automatic 
waste  feed  cutoff  requirements  for 
combustors,  §  264.194(b)(2)  establishes 
controls  for  tanks,  and  §  264,193 
requires  groundwater  release  training. 
Thus,  we  do  not  find  any  gaps  between 
the  two  programs  on  the  subject  of 
emergency  response  training. 

Deferring  to  the  standards  of  other 
organizations  whose  expertise  is  greater 
than  ours  has  precedent  in  the  RCR,\ 
regulations.  An  e.xample  is  §  264.198(b). 
which  establishes  special  requirements 
for  ignitable  or  reactive  wastes.  We 
require  facilities  storing  or  treating  these 
wastes  to  comply  with  the  standards  of 
the  National  Fire  Protection 
Association,  a  non-profit  organization 
that  develops  consensus  codes  and 
standards  to  protect  the  public  against 
fire  dangers. 

However,  a  number  of  commenters 
suggested  that  the  Agency  provide 
additional  fiexibility  to  this  change  by 
allowing  the  facility  owner/operator  to 
determine  whether  to  follow  the  RCRA 
or  OSHA  requirements  (as  opposed  to 
the  propo.sed  rule's  approach  of 
requiring  facilities  to  follow  the  OSHA 
regulations),  especially  for  those 
facilities  which  are  not  otherwise 
required  to  comply  with  OSHA  training 
requirements.  This  seems  a  reasonable 
accommodation  to  facilities,  that,  for 
any  of  a  number  of  reasons,  have  elected 
to  comply  with  the  RCRA  regulation 
and  would  be  burdened  by  the  need  to 
demonstrate  compliance  under  the 
OSHA  rule.  Therefore,  we  request 
conunent  on  this  approach. 


D.  Professional  Certifications 

Currently,  the  RCRA  regulations 
require  an  independent,  qualified, 
registered  professional  engineer  (or 
registered  geologists  for  some 
requirements)  to  certify  the  effectiveness 
of  the  design  and  operation  of  certain 
hazardous  waste  treatment  units.  We 
received  a  comment  on  our  "Notice  of 
Data  Availability"  dated  June  18,  1999 
(64  FR  32859)  ft-om  the  Certified 
Hazardous  Materials  Managers' 
organization  asking  that  their  members 
also  be  allowed  to  make  certifications. 
Based  on  our  review  of  the 
qualifications  of  Certified  Hazardous 
Materials  Managers,  it  appeared  to  the 
Agency  that  these  certified  professionals 
were  qualified  to  provide  the 
certifications,  increasing  marketplace 
competition  and  potentially  reducing 
the  cost  of  those  certifications.  As  a 
result,  the  Agency  proposed  to  add 
Certified  Hazardous  Materials  Managers 
as  professionals  qualified  to  make  these 
certifications.  We  did  not  receive 
similar  requests  from  other  professional 
organizations. 

In  response  to  this  proposal,  the 
Agency  received  about  1,900  comments, 
mostly  requesting  that  we  expand  the 
list  of  individuals  who  can  do  such 
certifications  to  include  other  kinds  of 
professionals,  such  as  expanding  the  list 
of  certifications  to  registered  geologists. 
These  commenters  believe  that  the 
Agency  was  being  arbitrary  in  allowing 
only  two  disciplines  to  certify 
operations. 

On  the  other  hand,  professional 
engineers  were  strongly  opposed  to  the 
proposal.  They  suggested  that  Certified 
Hazardous  Materials  Managers  are  not 
qualified  to  certif\'  the  design, 
construction,  and  structural  integrity  of 
hazardous  waste  management  units. 

States  likewise  suggested  that  the 
certifications  we  proposed  to  modify 
involve  the  design,  installation,  and 
assessment  of  structures,  and  that  their 
laws  allow  only  licensed  engineers  to 
make  these  kinds  of  certifications.  The 
States  also  indicated  that  their  licensing 
boards  can  investigate  complaints  of 
negligence  or  incompetence,  and  may 
impose  fines  and  other  disciplinary 
actions  such  as  cease-and-desist  orders 
or  license  revocation.  This  personal 
liability  of  the  professional  engineer  is 
one  of  the  reasons  why  the  States 
believe  that  RCRA  certifications  should 
only  be  done  by  state-licensed 
professional  engineers. 

Other  commenters  suggested  that, 
rather  than  deciding  which  professions 
are  qualified  to  make  certifications,  we 
should  instead  establish  an 
environmental  professional  performance 


standard  based  on  membership  in  a 
recognized  professional  organization. 
This  would  be  consistent  with  our 
principle  of  allowing  the  regulated 
community  to  meet  our  standards  at  the 
lowest  possible  cost.  The  shallenge  we 
faced  in  developing  a  performance 
standard  was  determining  which 
professional  organizations  are 
legitimate.  Commenters  helped  by 
offering  the  suggestion  that  we 
recognize  only  the  organizations  which 
meet  the  criteria  for  assessing 
certification  programs  for  environmental 
professionals  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM).  ASTM  is  a  nonprofit 
organization  that  provides  a  forum  for 
the  development  and  publication  of 
voluntary,  consensus  standards  for 
materials,  products,  systems,  and 
services.  The  advantage  of  an  ASTM 
standard  is  that  it  is  developed  by 
individuals  with  a  diversity  of 
backgrounds,  expertise,  and  knowledge. 
Through  a  consensus  approach,  the 
standards  that  are  developed  reflect  the 
needs  of  all  the  stakeholders. 

ASTM  El 929-98,  Standard  Practice 
for  the  Assessment  of  Certification 
Programs  for  Environmental  Engineers: 
Accreditation  Criteria  assesses  the 
credibility  of  certification  programs  for 
environmental  professionals.  Under 
these  standards,  the  certifying  body 
must  have  a  program  to  evaluate 
individual  competence  for  certification 
that  is  objective  and  based  on  the 
knowledge,  skills,  and  abilities  needed 
to  function  in  the  specialty  area. 
Applicants  must  document  their  level  of 
education,  supply  reference  materials, 
sign  and  abide  by  a  code  of  ethics 
established  by  the  certifying  bodv.  and 
pass  a  comprehensive  examination.  The 
ASTM  standard  also  requires  that 
environmental  certification  programs  be 
accredited  by  an  independent  entity. 
This  ASTM  standard  is  available  for 
review  at  the  OSWER  Docket  in  the  EPA 
Docket  Center. 

Therefore,  we  are  considering 
allowing  only  professionals  certified  by 
organizations  meeting  the  ASTM 
standard  to  conduct  a  limited  number  of 
the  certifications.  Under  this  standard, 
anyone  who  certifies  the  operation  of 
facilities  must  (a)  be  licensed  to  practice 
in  the  state  where  the  facility  is  located 
or  recognized  by  a  certification  program 
that  is  compliant  with  ASTM  El 929-98 
Standard  Practice  for  the  Assessment  of 
Certification  Programs  for 
Environmental  Professionals: 
Accreditation  Criteria,  and  (b)  have  the 
knowledge  and  experience  to  undertake 
the  tasks  required  for  the  certification. 
Based  on  comrr.ents  from  and  extensive 
discussions  with  the  States,  we  may 
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limit  the  flexibility  to  use  persons 
meeting  the  criteria  of  the  new 
performance  .standard  to  three 
certifications: 

Subject  to  New  Performance  Standard 

264.573(a)(4)(ii),(g); 
265.443(aj(4j(ii].(g)     Drip  pads- 
evaluate  drip  pads. 

264.574(a);  265.444(a)    Drip  pads- 
inspections. 

266. 1 1 1  (ej(2)    BIF  Direct  transfer 
equipment — assessment  of  equipment. 

At  the  same  time.  EPA  is  persuaded 
by  commenters — particularly  the 
States — who  suggested  that  the 
remaining  RCRA  certifications  are 
inherently  "engineering"  activities  and 
should  only  be  conducted  by  a  qualified 
professional  engineer.  We  solicit 
comment  on  this  rp\ised  approach. 

Some  commenters  further  suggested 
that  we  streamline  the  e.xisting 
professional  engineer  requirement  by 
changing  it  from  "independent, 
qualified,  registered  professional 
engineer"  to  "qualified  professional 
engineer."  They  believe  that  this  retains 
the  most  important  requirements — that 
the  engineer  be  qualified  to  perform  the 
task,  and  that  she  or  he  be  a  professional 
(following  a  code  of  ethics  and  the 
potential  of  losing  his/her  license  for 
negligence)  engineer.  The  professional 
engineers  who  commented,  as  well  as 
the  professional  engineer  advocacy 
organizations,  emphasized  the 
importance  of  the  "professional"  part  of 
the  engineering  requirement,  rather  than 
the  "independent"  part.  Making  this 
change  in  the  RCR.A  rt?gulations  would 
allow  certifications  to  be  done  by  a 
professional  engineer  employed  by  the 
facility.  Commenters  believe  that  this 
would  save  facilities  money  without 
compromising  environmental  .safety. 
This  would  also  be  consistent  with  the 
approach  we  have  taken  in  some  newer 
requirements  Tor  certifications.  See  the 
265.1101(c)(2)  containment  building 
design  certification,  and  the 
266.103(b)(2)(ii)(D)  evaluation  of  data 
for  boilers  and  industrial  furnaces, 
which  allow  for  certification  by 
"qualified,  registered  professional 
engineers." 

As  a  point  of  reference  to  check  the 
reasonableness  of  this  change,  we 
examined  the  certification  requirements 
of  another  federal  regulatory  agency 
responsible  for  ensuring  the  safety  of  the 
public,  the  Department  of 
Transportation's  Federal  Highway 
Administration.  The  Federal  Highway 
Admmistration  (FHA)  recently 
proposed  revisions  and  improvements 
to  its  National  Bridge  Inspection 
Standards  (68  FR  53063).  These 
standards  ensure  the  safety  of  the 


traveling  public  by  establishing  proper 
safety  inspection  and  evaluation 
requirements  for  highway  bridges.  The 
standards  apply  to  publicly-owned 
bridges,  and  are  strongly  advised  for 
privately-owned  bridges.  FHA  points 
out  in  their  preamble  discussion  that  it 
is  extremely  important  that  privately 
owned  highway  bridges  be  inspected  to 
a  nationally-recognized  standard,  for  at 
a  minimum,  private  bridge  owners  that 
do  not  inspect  their  highwav  bridges  to 
the  standards  can  open  themselves  to 
liability  for  deaths  or  injuries  because  of 
possible  highway  bridge  failure.  The 
standards  currently  require  the  person 
responsible  for  inspecting  bridges  to  be 
a  professional  engineer.  Interestingly, 
FHA's  proposed  rule's  preamble 
discussion  on  the  professional  engineer 
requirement  covers  the  necessity  of 
these  professional  engineers  having 
adequate  experience  to  do  the  job. 
which  is  emphasized  in  today's  notice — 
and  FHA  does  not  require,  nor  does  it 
discuss  in  its  proposal  for  improving  the 
standards,  the  need  for  the  professional 
engineer  be  "independent." 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  Safety  and 
Health  Regulations  for  Construction; 
Specific  Requirements  for  Excavation 
(see  29  CFR  1926.651)  provide  another 
example  of  a  federal  regulatory  agencv 
requiring  certification  by  professional 
engineers,  but  not  requiring  that  the 
engineers  be  "independent."  Under 
these  regulations,  OSHA  requires 
structural  ramps  that  are  used  to  access 
or  exit  excavations  to  be  designed  by  a 
"competent  person"  qualified  in 
structural  design.  OSHA  also  requires 
professional  engineers  to  ensure  the 
stability  of  structures  adjacent  to 
excavations. 

In  addition,  our  understanding  of 
what  it  means  to  be  "registered"  is  that 
it  means  one  who  is  licensed  by  a  State. 
Since  only  States  license  professional 
engineers  and  geologists,  we  believe  that 
"registered"  and  "professional"  mean 
the  same  thing  in  the  context  of 
"registered  professional  engineer  or 
geologist."  Thus,  "registered"  appears  to 
be  a  redundant  requirement.  We  request 
comment  on  whether  to  make  this 
conforming  change  to  provide 
consistency  to  our  rules,  which 
sometimes  include  the  term  "registered" 
and  in  other  cases  do  not. 

In  summary,  we  have  identified  the 
following  certifications  as  needing  a 
qualified  professional  engineer: 

Only  Qualified  Professional  Engineers 

264/265.1 15     Certification  of  closure. 
264/265.120    Certification  of  post- 
closure  care. 


264/265. 191  (a).  (b)(5)(ii)    Assessment 
of  tank  system 's  integrity. 

264/265. 192(a),  (b)    Assessment  of 
new  tank  system  and  components  (also 
may  be  done  by  a  qualified  installation 
inspector). 

264/265. 1 96(f)     Tank  systems- 
submit  certification  of  completion  of 
major  repairs. 

264.280(b)    Land  treatment  units, 
certification  of  closure  (also  may  be 
done  by  a  qualified  soil  scientist). 

264.571(a).  (b),  (c);  265.441(a).  (bj,  (cj 
Drip  pads — submit  written  plan,  as-built 
drawings,  and  certification  for 
upgrading,  repairing  and  modifying  the 
drip  pad. 

265.1101(c)(2)    Containment  building 
design  certification. 

266.103(b)(2llii)(D)    B!Fs— 
Evaluation  of  data. 

270. 1 6(a)    Assessment  of  tank  system 
structural  integrity. 

270.1 7(d)    Assessment  of  surface 
impoundment  structural  integrity. 

The  Agency  solicits  comments  on 
whether  the  ASTM  standard  is 
appropriate;  whether  the  Agency  made 
the  right  choices  in  determining  which 
certifications  must  be  conducted  by 
qualified  professional  engineers,  as 
opposed  to  persons  that  are  accredited 
by  programs  meeting  the  ASTM 
standard;  and  whether  the  Agency 
should  modif\'  the  requirement  to  allow 
"qualified  professional  engineers"  to 
conduct  the  certification  instead  of 
"independent,  qualified,  registered 
professional  engineers.  ' 

E.  General  Facility  Standards 

When  the  Agency  promulgated  the 
operating  record  requirements  in  the 
hazardous  waste  regulations,  we 
believed  that  records  should  routinely 
be  kept  for  the  life  of  the  facility.  Our 
rationale  for  this  position  was  that  if  an 
issue  or  problem  came  up  about  an 
earlier  practice  at  a  facility,  the  records 
would  be  available. 

After  many  years  of  experience  in 
implementing  the  RCRA  hazardous 
waste  rules,  we  are  better  able  to 
distinguish  those  records  that  must  be 
kept  for  the  life  of  the  facility'  from  those 
which  can  be  discarded  after  some 
period  of  time  without  affecting 
protections  of  human  health  and  the 
enviroimient. 

As  discussed  in  the  Proposed  rule, 
information  about  which  wastes  are 
disposed  of  at  a  facility  and  where  the 
disposed  waste  is  located  must  be  kept 
for  the  life  of  the  facility.  Mure  routine 
information,  such  as  whether  certain 
notices  were  filed  and  records  of 
inspections,  can  be  discarded  after  three 
years.  In  the  RCRA  regulations,  we  have 
generally  settled  on  three  years  as  a 
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reasonable  time  frame  for  keeping 
records.  This  is  consistent  with  other 
Agency  programs,  such  as  the  Toxics 
Substance  Control  Act  and  the  Toxic 
Chemical  Release  Reporting  Community 
Right  to  Know  programs,  that  impose  a 
three  year  record  retention  time  in  their 
regulations.  Therefore,  we  proposed  to 
modify  the  §§  264.73  and  265.73 
operating  record  requirements  to  require 
only  a  three-year  limit  for  keeping 
certain  information. 

In  response  to  this  proposal,  we 
received  a  comment  that  for 
§§  264.73(b)(8)  and  265.73(b)(8)  closure 
and  post-closure  cost  estimates,  we 
should  only  require  current  estimates  to 
be  kept  at  the  facility.  In  fact,  the 
commenter  argues  that  264.142(d)  and 
264.144(d)  only  requires  the  facility  to 
"keep.*   *    *  at  the  facility  during  the 
operating  life  of  the  facility  (t)he  latest" 
closure  and  post-closure  cost  estimates. 
We  agree  with  the  commenter  that  there 
is  an  apparent  inconsistency  in  the  rules 
and  thus  request  comment  on  the  merits 
of  this  change. 

We  also  received  a  request  for 
clarification  of  the  operating  record 
requirements  for  incinerators.  The 
commenter  pointed  out  that  for 
incinerators,  voluminous  data  is 
produced  and  is  required  to  be  kept  for 
the  life  of  the  facility,  which  is 
burdensome  to  maintain.  Specifically, 
data  that  is  required  to  be  collected  and 
maintained  include  continuous 
monitoring  of  combustion  temperature, 
waste  feed  rate,  the  indicator  of 
combustion  gas  velocity  specified  in  the 
facility  permit,  and  other  operating 
parameters.  At  the  commenter's 
facilities,  monitoring  is  done  at  75 
points,  some  instantaneously  (every  15 
seconds),  but  ail  requiring  maintenance 
of  15-second  data,  minute  averages  and 
rolling  hourly  averages.  This  is  a  large 
volume  of  data  that  is  generated 
annually  We  are  requesting  comment 
on  requiring  a  throe  year  retention  for 
these  records  instead  of  for  the  life  of 
the  facility. 

F  Groundwater  Monitoring 
Requirements 

Treatment,  storage,  and  disposal 
facilities  must  implement  a  groundwater 
monitoring  system  for  hazardous  waste 
land  disposal  units  to  detect  the 
presence  of  contaminants  in 
groundwater.  If  contamination  is 
detected,  more  extensive  monitoring 
must  be  performed.  If  the  level  of 
contamination  exceeds  the  groundwater 
protection  standard,  corrective  action 
must  be  undertaken. 

We  proposed  allowing  owners/ 
operators  of  facilities  to  report  on  the 
effectiveness  of  corrective  action  on  an 


annual  basis  instead  of  the  current  semi- 
annual basis.  In  combination  with  other 
forms  of  oversight  by  regulatory 
agencies,  we  suggested  that  annual 
reporting  will  provide  adequate 
information  to  ensure  compliance. 

In  addition,  we  proposed  modifying 
the  §  264.99(g)  requirement  that 
facilities  who  are  undertaking 
compliance  monitoring  also  conduct  an 
aiuiual  Appendix  IX  analysis  of  all 
monitoring  wells.  Specifically,  we 
proposed  allowing,  on  a  case-by-case 
basis,  sampling  in  a  subset  of  the  wells. 

We  received  a  comment  asking  that 
we  clarify  an  inconsistency  in  our 
groundwater  regulations.  Specifically, 
we  were  asked  to  revise  the  §  264.98(d) 
detection  monitoring  requirements, 
which  say  that  a  facility  must  collect  at 
least  four  samples  from  each  well  at 
least  semi-annually.  Elsewhere  in  our 
groundwater  regulations — §  264.97(g)(2) 
(the  general  groundwater  monitoring 
requirements)  we  allow  facilities  to 
propose  (with  the  Regional 
Administrator's  approval)  alternate 
sampling  procedures.  The  commenter 
would  like  us  to  extend  this  flexibility 
to  the  detection  monitoring 
requirements.  This  appears  to  be  a 
reasonable  request. 

Another  commenter  suggested  that  we 
provide  flexibility  in  another  part  of 
both  the  groundwater  detection  and 
compliance  monitoring  requirements. 
Currently,  facilities  that  find  appendix 
IX  compounds  in  the  groundwater  may 
resample  within  a  month  to  check  again 
for  the  compounds.  If  found  again,  the 
constituents  will  form  the  basis  for 
compliance  monitoring  (and  for 
detection  monitoring,  any  new 
constitueitts  that  are  found  are  added  to 
the  monitoring  list).  The  commenter 
asked  that  we  add  language  saying  that 
the  resampling  may  occur  within  a 
different  time  frame,  upon  approval  by 
the  State  or  EPA.  This  also  appears  to 
be  a  reasonable  request.  This  change 
would  increase  the  flexibility  facilities 
have  in  complying  with  our  regulations, 
without  impacting  protections  for 
human  health  and  the  environment. 

Finally,  we  received  a  comment 
asking  us  to  change  §  264.100(g)  to 
maintain  consistency  with  our  change  to 
264.113(e)(5) — requiring  an  annual 
instead  of  semi-annual  corrective  action 
report.  We  inadvertently  omitted  this 
change  despite  it  being  consistent  with 
our  preamble  discussion.  We  solicit 
comment  on  the  merits  of  this  change. 

G.  Military  Munitions 

We  currently  require  conditionally 
exempt  munitions  to  be  transported 
under  shipping  controls  specified  in 
§  266.203(c).  This  section  (266.203(c)) 


requires  all  shipments  to  be 
accompanied  by  5  specific  forms  (the 
regulations  currently  lists  the  name  of 
each  form,  as  well  as  the  accompanying 
form  identification  number).  The 
problem,  according  to  a  commenter.  is 
that  every  time  the  name  of  one  of  these 
forms,  or  the  form  identification  number 
changes,  the  Department  of  Defense 
must  publish  a  Federal  Register  notice 
announcing  the  change.  It  was  not  our 
intent  for  this  type  of  minor, 
administrative  action  to  require  public 
notification.  We  believe  that  reasonable 
streamlining  can  be  achieved  by 
eliminating  the  requirement  for  a 
Federal  Register  notice  and  replacing  it 
with  a  requirement  for  written 
notification  to  the  Director  of  EPA's 
Office  of  Federal  Facilities  Enforcement. 
We  request  comment  on  this  potential 
change. 

H.  Permit  Modifications 

Several  commenters  pointed  out  that 
implementing  many  of  the  changes  in 
the  proposed  rule  will  require  a  Class  2 
Permit  modification  for  facilities  with 
permits  [see  the  following  Web  site  for 
information  about  Permit  modifications: 
http://w\v'w. epa.gov/epaosvver/hotline/ 
training/ perm. pdf}.  We  believe  the 
changes  represented  in  this  notice  will 
provide  no  significant  threat  to  human 
health  or  the  environment.  Therefore, 
our  intention  is  to  allow  these  changes, 
if  finalized,  to  be  made  as  quickly  as 
possible  as  opposed  to  making  a  change 
on  paper,  but  not  being  able  to 
implement  it  quickly.  Because  of  the 
magnitude  of  the  savings  represented  by 
these  changes,  delaying  implementation 
would  be  costly  for  no  apparent  gain  in 
environmental  protection.  Due  to  an 
oversight  on  our  part,  we  did  not 
address  this  issue  in  the  proposed  rule. 
Therefore,  we  are  requesting  comment 
today  on  allowing  permitted  facilities  to 
use  the  Class  1  permit  modification 
procedure,  with  prior  Agency  approval, 
to  implement  the  changes  arising  from 
this  rulemaking.  However,  we  also 
request  comment  on  whether  the  Class 
1  permit  modifications  should  be 
without  prior  Agency  approval.  Where 
States  have  an  authorized  RCRA 
program,  the  "Agency  approval"  refers 
to  approval  by  the  State. 

IV.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
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certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  notice  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  thai  is  anv  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  notice  on  small 
entities,  we  are  certifying  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primar\^  purpose  of  the 
regulator^'  flexibility  analyses  is  to 
identif\'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certif\-  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulators  burden,  or 
otherwise  has  a  positive  economic  effect 
on  small  entities  subject  to  the  rule. 
Today's  notice  is  specifically  intended 
to  be  de-regulatory  and  to  reduce,  not 
increase,  the  paperwork  and  related 
burdens  of  the  RCR.A  hazardous  waste 
program.  For  businesses  in  general, 
including  all  small  businesses,  the 
changes  would  reduce  the  labor  time 
and  other  costs  of  preparing,  keeping 
records  of,  and  submitting  reports  to  the 
agency.  The  notice  also  reduces  the 
frequency  by  which  businesses  must 
conduct  specified  recordkeeping  and 
reporting  activities.  It  also  eliminates 
recordkeeping  and  reporting 
requirements,  thereby  streamlining 
facilities'  compliance  activities.  Finallv. 
the  rule  increases  fiexibility  in  how 
waste  handlers  may  comply  with  the 
regulations.  We  therefore  conclude  that 
today's  notice  relieves  regulators 
burden  for  small  entities.  We  continue 
to  be  interested  in  the  potential  impacts 
of  the  notice  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 


Dated:  October  17.  200.3 
Robert  Springer, 
Director,  Office  of  Solid  Waste. 
[FR  Doc.  03-27270  Filed  10-28-03;  8:45  ami 

BILUNG  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreements  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  Shipping  Act  of  1984. 
Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street.  NW..  Room  940. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretajy, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  A'os:  010050-012. 

Title:  U.S.  Flag  Discussion  Agreement. 

Parties:  American  President  Lines, 
Ltd.  and  A.P.  Moller-Maersk  A/S. 

Synopsis:  The  amendment  expands 
the  geographic  scope  of  the  agreement  to 
include  ports  in  Africa  and  Eastern 
Eiu-ope  and  updates  Maersk  Sealand's 
name. 

Agreement  No.:  011075-064. 

Title:  Central  America  Discussion 
Agreement. 

Parties:  APL  Co.  Pte  Ltd.;  A.P.  Moller- 
Maersk  A/S;  Crowley  Liner  Services, 
Inc.;  Dole  Ocean  Cargo  Express:  King 
Ocean  Ser\'ices  Limited;  and  Seaboard 
Marine,  Ltd. 

Synopsis:  The  amendment  adds  Lvkes 
Lines  Limited,  LLC  as  a  party  to  the 
agreement. 

Agreement  No.:  011865. 

Title:  CMA-CGM/LT  Amerigo  Express 
MUS  Slot  Charter  Agreement. 

Parties:  CMA  CGM,  S.A.  and  Lloyd 
Triestino  di  Navigazione  S.p.A. 

Synopsis:  The  proposed  agreement 
would  authorize  CMA  CGM  to  charter 
space  to  Lloyd  Triestino  in  the  trade 
between  the  East  Coast  of  the  United 
States  and  the  western  Mediterranean 
Sea. 

Dated:  October  24.  2003. 

By  Order  of  the  Federal  Maritime 
Commission 

Bryant  I .  VanBrakle. 

Secretary. 

[FR  Doc.  03-27278  Filed  10-28-03:  8-45  am] 

BILLING  CODE  6730-01 -f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-78-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  WTitten 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New- 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  bv  fax  to 
(202)  395-6974.  Written  coniments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  National  Public 
Health  Performance  Standards  Program 
Local  Public  Health  Governance 
Performance  Assessment  Instrument — 
Revision — Public  Health  Practice 
Program  Office  (PHPPO).  Centers  for 
Disease  Control  and  Prevention  (CDC). 

CDC  received  approval  for  this  data 
collection  February  19,  2002.  This 
request  seeks  approval  for  a  revised 
evaluation  document.  The  previous 
instrument  included  23  open-ended 
questions.  The  revised  instrument 
includes  13  questions,  the  majoritv  of 
which  are  close-ended.  This  revised 
instrument  will  provide  us  better  data 
for  the  purposes  of  analysis  and  elicit 
more  valuable  information  for 
improving  the  instruments  in  the  future. 
Additionally,  the  revised  evaluation  is 
similar  to  the  evaluations  included  in 
the  State  Public  Health  System  and 
Local  Public  Health  System 
Performance  Assessment  Instruments 
(0920-0557  and  0920-0555),  thus 
offering  more  opportunities  for  cross- 
analysis  , 

Background 

Since  1998,  the  CDC  National  Public 
Health  Performance  Standards  Program 
has  convened  workgroups  with  the 
National  Association  of  Countv  and  City 
Health  Officials  (NACCHO).  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO).  the  National 
Association  of  Local  Boards  of  Health 
(NALBOH),  the  American  Public  Health 
Association  f.APHA),  and  the  Public 
Health  Fouiuiation  fPHF)  to  de\  plop 
performar.i  >■-  standards  for  public  health 
systems  based  on  the  ten  Essential 
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Services  of  Public  Health.  In  the  Spring 
of  2001.  CDC  conducted  field  tests  with 
the  local  public  health  governance 
instruments  in  the  State  of 
Massachusetts. 

CDC  received  approval  to  implement 
a  voluntary'  data  collection  to  assess  the 
capacitv  of  local  boards  of  health  to 
deliver  the  Essential  Public  Health 
Ser\'ices.  This  data  collection  will 


provide  a  framework  for  local  boards  of 
health  to  evaluate  their  effectiveness. 
Electronic  data  submission  will  be  the 
method  of  choice.  If  computer 
technology  in  local  jurisdictions  does 
not  support  electronic  submission,  hard 
copy  survey  instruments  will  be 
available.  Local  jurisdictions  using  hard 
copy  survey  instruments  will  receive 


assistance  from  State  or  local  level  field 
coordinators  for  web-based  data  entry-. 

Local  boards  of  health  will  respond  to 
the  survey.  An  estimated  33%  of 
approximately  3,200  United  States  local 
boards  are  expected  to  participate  in  the 
National  Performance  Standards 
Program  per  year.  The  burden  hours  are 
estimated  to  be  19,200. 


Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  hrs.) 


Local  Boards  of  Health  Year  1 
Local  Boards  of  Health  Year  2 
Local  Boards  of  Health  Year  3 


1.066 
1,067 
1,067 


6 
6 
6 


Dated   Friday,  October  14,  2003. 
Gaylon  D.  Morris, 

Acting  Director.  Executive  Secretariat. 
Centers  for  Disease  Control  and  Prevention. 

[FR  Doc.  03-26987  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0278] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Prior  Notice  of  Imported  Food  Under 
tfie  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

AGENCY:  Food  dnd  Dru^  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  a  collection  nf  information  entitled 
"Prior  Notice  of  Imported  Food  Under 
the  Public  Health  .Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002"  has  been 
approved  bv  the  Office  of  Management 
and  Budget  (0MB  t  under  the  Paperwork 
Reduction  Act  of  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins.  Office  of  Management 
Programs  (HFA-2.tO).  Food  and  Drug 
Administration.  5600  FisherLS  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  10,  200.3  (68 
FR  58974  at  59067).  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 


a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0520.  The 
approval  expires  on  October  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockfits. 

October  22.  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-27189  Filed  10-28-03;  8;45  am] 

BILLING  CODE  4160-01-S 

i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-O486] 

Determination  That  PIPRACIL 
(Piperacillin  Sodium)  2-Gram.  3-Gram, 
and  4-Gram  Vials  Were  Not  Withdrawn 
From  Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  PIPRACIL  (piperaciUin  sodium)  2- 
gram.  3-gram,  and  4-gram  vials  were  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDAs)  for  piperacillin 
sodium  2-gram,  3-gram,  and  4-gram 
vials.         j 

FOR  FURTHfeR  INFORMATION  CONTACT: 
Nicole  Mueller.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 


and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved.  Sponsors  of 
ANDAs  do  not  have  to  repeat  the 
extensive  clinical  testing  otherwise 
necessary  to  gain  approval  of  a  new 
drug  application  (NDA).  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
IS  now  section  505(j)(7)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7]).  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safetv  or  effectiveness  (§  314.162)  (21 
CFR '314.162)). 

Under  §  314.161(a)(1)  (21  CFR 
314.161(a)(1)),  the  agency  must 
determine  whether  a  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
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safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  mav  be 
approved.  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
drug. 

PIPR^ACIL  (piperacillin  sodium)  2- 
gram,  3-gram,  and  4-gram  vials  are  the 
subject  of  approved  NDA  50-545  held 
by  Lederle  (part  of  Wyeth-Averst 
Pharmaceuticals).  PIPRACIL  is  a  broad- 
spectrum  penicillin  indicated  for  the 
treatment  of  serious  infections  and  for 
prophylactic  use  in  surgery.  The  holder 
of  the  application  for  PIPRACIL 
(piperacillin  sodium)  2-gram.  3-gram, 
and  4-gram  vials  has  informed  FDA  that 
the  drug  products  have  been  withdrawn 
from  sale. 

The  agency  has  determined  that 
VVyeth-Ayerst's  PIPRACIL  2-gram,  3- 
gram,  and  4-gram  vials  were  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  FDA  has 
independently  evaluated  relevant 
literature  and  data  for  possible 
postmarketing  adverse  event  reports  and 
has  found  no  information  that  would 
indicate  these  products  were  withdrawn 
for  reasons  of  safety  or  effectiveness. 

For  the  reasons  outlined.  FDA 
determines  that  Wveth-Averst's 


PIPRACIL  2-gram,  3-gram,  and  4-gram 
vials  were  not  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness. 
Accordingly,  the  agency  will  continue 
to  list  PIPRACIL  (piperacillin  sodium) 
2-gram.  3-gram,  and  4-gram  vials  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness,  AND  As  that  refer 
to  PIPRACIL  (piperacillin  sodium)  2- 
gram.  3-gram,  and  4-grain  vials  may  be 
approved  by  the  agency. 

Dated:  October  21.  2003. 
letfrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Dot    0.3-27190  Filed  10-28-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  September  2003 

AGENCY:  Office  of  Inspector  General, 

HHS. 


ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  2003, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  partv  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  ser\dces  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Office  of  Investigation.  Office  of  Inspector  General— DHHS  Case  Investigation  Management  System 

[For  press  release  from  09/01/2003-09/30/2003] 


Subject  name 


Address 


Effective  date 


Program-Related  Convictions 


Area.  William  

Anas  Gnsel   

Anas.  Idania  

Badalyan.  Arsen  

Batiste.  Vernida 

Benson,  Kelly  

Bishop.  Michael 

Boisseau,  Carlene 

Boland,  C  

Bouza.  Vicente  

Burgos.  Marco  

Burgos.  Suzanne  

Carter.  Valarie  

Cash.  Lenard  

Clark,  Merle 

Clements.  Deborah  

Coppin.  Leslie  

Cortez.  Josie    , 

Crow.  Ronald   

Curran.  Joan  , 

De  Jesus.  Loma 

Deshields.  Cynthia  , 

Dewan.  Suman     , 

Donaghy.  Thomas , 

Donohue.  Joseph  

Edgar,  Daniel  

EMA  Medical  Laboratory,  Inc 

Exsted.  Melody  

Feldman.  Gary  

Ferran.  Osmin  

Flemons.  Michael  

Franklin.  Dwonne  

Gezvkarayan,  Khachik  


Oceanside.  NY  

Miami,  FL  

Miami,  FL  

Van  Nuys,  CA  

Marrero.  LA  

North  Mankato.  MN  .... 

Casa  Grande,  AZ  

Chester,  VA 

Easley,  SC  

Miami.  Fl  

Miami  Beach,  FL 

Miami  Beach,  FL 

Los  Angeles,  CA  

San  Antonio.  TX  

Oceanside  NY  

Whitehall   OH  

Highlands  Ranch,  CO 

Alhambra,  CA 

Beaver.  WV  

Avon.  OH    

Long  Beach,  CA 

Philadelphia,  PA 

Nevv  Orleans,  LA 

Whitehall-  OH  

Sheridan,  OR   

Peachtree  City   GA    ,.. 

Ridgewooa,  NY  

Sandstone   MN  

Lompoc,  CA  

Miami.  FL  , 

Venus,  TX  

Minneapolis,  MN  , 

Eloy.  AZ  


10/20/2003 
10/20/2003 
10/20/2003 

10,'20'2003 
10  20,2003 
10,20  2003 
10/20  2003 
10/20/2003 
10/20/2003 
10/20/2003 
10,'20'2003 
10  20  2003 
10  20  2003 
1020  2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
1(V20/2003 
10/202003 
10/202003 
10/20  2003 
12  4/2002 
10202003 
10202003 
10  20  2003 
10  202003 
10  20  2003 
1020  2003 
10  20  2003 
1020  2003 
1020  2003 
10/20/2003 
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OFFICE  OF  INVESTIGATION,  OFFICE  OF  INSPECTOR  GENERAL— DHHS  CASE  INVESTIGATION  MANAGEMENT  SYSTEM— 

Continued 

[For  press  release  from  09/01/2003-09/30/20031 


Subject  name 


Gibson,  Michelle  

Greenwood,  Billy 

Guardado  Valle,  Priscilia 

Guarglia,  Gerald  

Hahn,  Madelyn  

Harris,  Sara  

Henderson,  Burgandy  .... 

Iheagwara,  Michael  

Judge.  Michael  

Katona.  Tibor  

Khanin,  Yuliy  

Kobrin.  Kennard  

Landau,  Herbert  

Landrove.  Dalia  

Lewis.  Robert  

Lievertz.  Randolph  

Livio,  Renee  

Lopez.  Jose 

Manzano.  Carlos  

Margulis,  Eugene  

Mason,  Ellen  

Mason.  Samuel  

Murphy.  Terry  

Nazaryan.  Tigran  

Nepokroefl.  Mark   

Nickelson.  Betty  

Nuckols,  Cardwell 

O  &  J  Pharmacy  Inc  , 

Pal.  Anceline  , 

Perry   Mary   

Rasoulinejad.  Zohreh  .... 

Reed-Proctor,  Alfredia  .. 

Richman,  Darlena  

Rivera,  Victor  

Rohr,  Cart  

Rolle,  Leon  

Ross,  Chom   '.. 

Ross,  Vanareth  

Sajan,  John  

Salih.  Tanq  

Sanchez,  Donald 

Sarduy,  Pedro  

Scarboro,  Michael  

Servillas.  Emmanuel  

Sheikh,  Mohammad  

Sklar,  Herbert    

Smith,  Cynthia  

Steffens.  Paul  

Strickland,  Cynthia  

Thomas,  Evelyn  

Thomsen,  Violet  

Turin,  Jill  

Udi,  Joseph  , 

Valencia,  Richard  

Vargas.  Barbara  

Voloshin,  Emma  

Ward,  Aneta  

Ward,  John  

Watson,  Candace  

Watson,  Douglas 

Watson,  Michkell  

Womer,  Jon 


Address 


Grove  City,  OH  

Eglin  AFB,  FL 

Los  Angeles,  CA  

Raleigh,  NC  

Buda,  TX  

Albuquerque,  NM  , 

Columbus,  OH  , 

North  Bay  Village,  FL 

Warwick,  Rl 

Mequon,  Wl  

Fort  Dix,  NJ  

Barnngton,  Rl  

Fort  Saionga,  NY  

Miami   FL  

Los  Angeles,  CA  

Rochester,  MN  

Coleman,  FL  

Hialeah,  FL 

Miami.  FL  

Brooklyn,  NY  

O'Fallon.  IL 

Reisterstown,  MD  

Miami,  FL  

Fresno.  CA 

Lewisburg,  PA- 

Mabank,  TX 

Apopka,  FL 

Hempstead.  NY 

La  Habra.  CA  

i  Rye,  NY 

Alpine,  NJ , 

Houston.  TX  , 

Tampa,  FL , 

1  Miami,  FL  

''  Forest  City,  AR  

Miami  Shores,  FL 

Long  Beach,  CA 

Long  Beach,  CA 

Avon  Lake,  OH  

Richmond,  VA  

Apple  Valley,  CA  

Aventura,  FL   

Petersburg,  VA 

Bensalem.  PA  

Ridgewood.  NY  

Plainview,  NY  

Beaverdam,  VA  

Manchester,  NJ  

Natchez,  MS  

Bryan,  TX  

La  Grande,  OR  

Weston,  FL 

Los  Angeles,  CA  

Miami,  FL  

Middletown,  CA  

Milwaukee,  Wl  

Portsmouth,  VA  

Pensacola,  FL  , 

Coshocton,  OH  

Cadwell,  OH  

Marysville,  OH  

1  W  Berlin,  VT 


Effective  date 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
1 0/20/2003 
5/23/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
6/16/2003 
5/21  2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
1 0/20/2003 
10/20/2003 
10/20/2003 
10'20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 


Felony  Conviction  for  Health  Care  Fraud 


Bako,  Joseph  

Caminita.  Paula 

Chatterjee,  Ranendra 

Evans,  Roland  

Hamilton,  John  


Mainevllle,  OH 

Moulton,  AL  

Hull,  MA   

New  Brunswick,  NJ 
N  Las  Vegas,  NV  ... 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 


1 
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Subject  name 

Address 

Effective  date 

Harvey,  Edward  

Heater.  Rebecca  

Fairfield,  CA  

1 0''20/200'' 

Barbenon   OH 

1020  2003 
10/20  2003 
10/20  2003 
10/20/200' 

Higgwe  Golden I  Canton,  Ml  

Hoffman,  Janie  Clanton.  AL  

Lakhter,  Alexander 

Manassa.  Verjean  

Mount,  Patricia  '. •.. 

Brooklyn,  NY  

Dearborn.  Ml  

10/20/200' 

Mananna   FL  

10/202003 
1020  200' 

Patlat,  Clayton   

Peistrup,  Gordon  

Ripley,  TN   

St,  Louis   MO      

10/202003 
10/20/2003 
10/20/2003 
10/20/2003 
1 0/20/200' 

Provost   Linda  

Wobum    MA 

Provost,  Robert  ." \ ' 

Malone   NY    .    . 

Ragains,  Vicki  

Palm  Harbor,  FL 

Rassel.  John  

Redmon.  Ruth  

Sapronetti,  Constance  

Sternberg,  Barbara    

Perry,  Ml 

Rio  Linda.  CA 

10'20'2003 

Man/sville,  OH  

10/202003 

Yorktown  Heights  NY 

10/202003 
10/20/2003 

Sullivan,  Daniei    ■. 

Bridgeport,  CT „ 

Butler.  Jason  

Bedford,  IN  .'. 

10/20 '2003 

Cramer,  Mary  

Freeport,  IL 

1020  200"- 

Dover.  Nikie   

Rolla,  MO 

1020/2003 
10/20200^ 

Easter,  Thomas 

El  Paso  TX  

Hunter,  Frances  

Dayton,  OH  

10/20  200'' 

Johnson,  Tern 

Oregon   Wl  

10/20  20C' 

Kader  Ayman    

Dennison.  OH    

r.iimhprlanri    MD 

.10/202003 
10/202003 
10/202003 
10/202002 
10/20  200' 

Lynch,  Kevin      _ 

Margavage,  Annette 

Wilkes-Barre,  PA 

Martinez.  Alfredo  '. 

Lowell,  Ml  

Murphy.  Amy  

Newby,  Michelle  

Milwaukee,  Wl  

10/202003 

Des  Moines   lA 

10/202003 
1020/2003 
1 0/20/2003 

Ramos  Jesus  

Renshaw  Jason  

Strongsville,  OH  

Harieysville,  PA 

Stewart,  Paula           

Friendswood  TX 

10/202003 
10/20/2003 
10/20,2003 

Weathersbee,  Lisa 

Wilson,  Jennifer  

Graniteville,  SC 

Tacoma,  WA 

Patient  Abuse/Neglect  Convictions 

Alston   Katie  

Columbia,  LA 10/20/2003 

London   OH                                                                                                  1          ■iA/oA'onn'3 

Bajaj,  Anil  

Bernstein,  Marc  

Broadnax   Frederick 

Brown,  Robin    : 

Sllngeriands,  NY 

Columbia  LA 

Las  Vegas,  NV  : 

Prosperity.  SC    

Alexandna,  LA 

10,/20,/2003 
10/20/2003 
10/20/2003 
10,'20/2003 
1 0/20/2003 

Burton,  Tomekie 

Davis.  Jency  

Ealy,  Carole   

Fernando-Castillo,  Maria 

Fnedman,  Kenneth  

Las  Vegas,  NV  

Las  Vegas,  NV  

Waterford,  Ml „ 

Williamsville,  NY  

Savannah,  GA  

Jackson,  MS  

luka.  MS  

Detroit,  Ml   

Walnut  Creek,  CA  .    . 

10/20/2003 
1020/2003 
10/20/2003 
7/10/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/202003 
10/20200'' 

Galler  Marvin  

Hayes   Dorothy  , 

Hubbard,  Robert  

Hutson,  Francis  

Jones,  Sharon 

Lin.  John   

Martinez,  Irma  

Waco,  TX  

Davisburg,  Ml „ 

Blanca,  CO „ 

Winona,  MS  

Bruceton,  TN  

Meridian,  MS 

Centerville,  OH  

Ewa  Beach,  HI 

Baton  Rouge,  LA  

Romulus   Ml  

Kentwood   LA 

10/202003 
10/202003 
10/202003 
in'?n  pniT^ 

Masters,  Sylvia  

Mondragon.  Anita 

Moore.  Carol     

Morgan.  Leona  

1O'20  2003 

Mosley,  Vincent 

Nalabolu.  Dasharathram  

Nieto.  Corazon 

Robertson,  Laura 

Stroman.  Ken  

10/20,2003 
10  20,2003 
10/20  2003 
1020  2003 
10  20  2003 

Walton,  Glenda  

Watkins,  Connell  

Canon  City   CO  

Conrord    NH 

10/20200'' 

Welch,  John  

in/on  onn'^ 
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Subject  name 


Address 


Effective  date 


Wells.  Sue - 1  Union  Grove,  Wl 


^ 


Convlctfon  for  Health  Care  Fraud 


Lewis.  Man/  

Morrison,  Dolores 


Matiopac.  NY 
Tacona   WA  , 


Conviction-Obstruction  of  an  Investigation 


Sviridovskaya,  Galina  ■  I  Brooklyn,  NY 


ControHed  Substance  Convictions 


Vique  Debra Hemlock,  Ml 


License  Revocation/Suspension/Surrendered 


Aldenhagen.  Elizabeth  ..... 

Allen.  Sally  

Anderson.  David  

Anderson.  Kimberly  

Arora.  Ram  

Asberry.  Ayanna  

Asberry.  Norman  ..^ 

Avance.  Dale  

Bales.  Kristina  

Ballenger,  Linda  

Bank.  Daniel    

Bass.  Kolby    

Baxter.  Lisa    

Beavers  Vaughn,  Kendra 

Benites.  Adelaida  

Bennett.  Polly  

Bennett.  Sandra  

Betz   Wendy      

Black.  Diane  

Bleakney,  Christine  

Boaman,  Bethany  

Bond.  Mark  

Boone.  Catherine  

Boyd.  Susan  

Branham,  Knstin 

Brown.  Kristie  

Brown.  Sandors   

Buck.  Donna  ^ 

Buck.  Lon  '. , 

Byrnes,  Lon        

Cade.  Stephen  

Cairns,  Kathey   

Carpenter.  Sandra  

Carter   Rachel  ". 

Catchings,  Marsha  

Champion,  Tiffani  

Charlet.  Alan       

Chase.  Carolyn  

Clark,  Cheryl     

Claussen,  Chnsty  

Colangelo.  Carrie  

Conley,  Christine   

Cornelison,  Wanda    

Dacey,  Michelle    

Daskauskas.  Donna  

Davis.  Clifford     

Davis.  Dennis 

Davis.  Jennifer  , 

Davison.  Mark  

Deibert,  Joyce  

Denhalter.  Scott 

Donikian.  Serge  

Dorr.  Nancy 


Columbus.  IN  

Raleigh,  NC  

Trenton   NJ   

Burtonsville.  MD  

Bloomfield  Hills.  Ml  .. 
San  Bernardino,  CA  . 
Moreno  Valley,  CA  ... 

Anaheim.  CA 

Fayetteville.  NC 

Winctiester,  IN  

Ctiarleston,  gC 

Pueblo,  CO  

Little  Rock,  AR  

El  Reno.  OK  

Providence,  Rl  

Tulsa,  OK  

Potters ville,  MO 

Winttirop,  MA  

Sun  Prairie,  Wl 

Seattle,  WA  

Madison,  Wl  

Hamlin,  PA  

Richfield,  MN  

Santa  Clara,  CA 

Bedford,  IN  r. 

Tulsa.  OK  

Leesburg,  VA  

Grifton.  NC  

Shelton,  WA  

Tampa,  PL 

Montana  City,  MT  ... 

B'emerton,  WA  

Brooksville,  FL  

Charlotte,  NC  

Michigan  City,  IN  

Clifton  Heights,  PA  . 

Paducah,  KY  

Show  Low,  AZ 

Midwest  City,  OK  ... 

.Martin.  OH  

Marathon,  FL 

Quincy,  MA  

Oklahoma  City,  OK 

Chicago,  IL r 

Baco  Raton,  FL 

Sherman  Oaks,  CA 

Blue  River,  Wl  

Tulsa,  OK  

Manchester,  lA 

Mohnton,  PA  

'  Hackettstown,  NJ  ... 

I  Granite  City,  IL 

!  Rochester,  MN  


10/20/2003 


10/20/2003 

10/20/2003 


10/20/2003 


10/20/2003 


i 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 

1 0/20/2003 
1 0/20/2003 
1 0/20/2003 
1 0/20/2003 
1 0/20/2003 
1 0/20/2003 
10/20/2003 
1 0/20/2003 
10  20/2003 
10  20,.  2003 
10/20/2003 
1 0, 20/2003 
1 0  20/2003 
10/20  2003 
10.20 '2003 
10  20/2003 
10  20  2003 
10  20/2003 
10.20  2003 
10  20  2003 
10/20  2003 
10  202003 
10'20'2003 
10/20/2003 
10,'20'2003 
10  20  2003 
10  202003 
1 0  20  2003 
10  20  2003 
10  202003 
10  20  2003 
10.20 '2003 
10' 20  2003 
1 0  20  2003 
10  20  2003 
10. 20-2003 
10  20  2003 
10  20  2003 
10  20  2003 
1020  2003 
10  20  2003 
10  20  2003 
1020  2003 
1020/2003 
10  20  2003 
1 0  20/2003 
9/12  2003 
1 0  20, 2003 
10/20/2003 
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Subject  name                                        j                                            Address 

Effective  date 

Downe.  Phyllis   

Downin.  Alisha  

Dudley  Beardsworth  Bond  Jane 

Dudzinski.  Edward   

Dulaney,  Debbie  

Eaton,  Hubert  

Eberle,  Jeanne      

England.  Elizabeth  

Ennquez.  Patncia    

Evans.  Eugene  

Fennessey  Barbara 

Ferguson.  Jon  

Foulks.  Kimberly  

Fox.  Barbara  

French,  Richard  

Fry,  Robert  

Gelfo.  Carol  

Gibson,  Susan  

Gookin,  Stacy 

Graham.  Donald 

Graham.  Tern 

Green.  Joyce 


Greer.  Donna  

Gnesheimer.  Nancy 

Gnffjth.  Cynthia  

Gnndley.  Clifford  

Gronholz,  Jolene  

Gunderson.  Carol  .... 

Gunter.  Penny  

Gwaltney.  Michael   .. 

Haden.  Blanche  

Handley.  Choi  

Hankinson.  Theresa 

Hardaway.  Vida  

Harmer,  Bonnie  

Harrell.  Wendy   

Harnson,  Tammy   ..,. 

Hartley.  Gail  

Hartranfl.  Elizabeth  . 
Hefner,  Fredenck  ... 
Henderson.  Melissa 

Higgins.  Peggy  

Hill,  Susan    

Holloway.  Vickie  

Holm,  Sadie   

Holmes,  Chnstine  .... 
Honeycutt,  Michael   . 

Horn,  Apnl    

Hoveland.  Laune  

Hudson.  Nia  

lodice.  Sheryi  

Jachim,  Elizabeth  ,... 
Jacobson.  Kimberly  . 

Jakielo,  Jane  

Jaquish,  Saily  

Jaros.  Todd  

Jan/is,  Knsten  

Jenkins,  Tamala  

Jeon,  Crystal    

Jones,  Danny  

Jones,  Suzette  

Joyce,  Richard  

Justin,  Jeffrey  

Kaden,  Wendy  

Kane,  Patncia 

Kaytes,  Fred 

Kennedy,  Jeffrey  

Kerr,  Kevin  

Kilgrow.  Debbie  


Lutz,  FL  

Charlotte.  NO  

Twin  Falls,  ID    , 

Hemdon,  VA   

Reno,  NV    , 

Wilmington,  NC  

Lynbrook,  NY    

Gastonia,  NC  ' 

Racine,  Wl   

Montgomery   AL  

Gahanna,  OH     

Atascaderc.  CA  

Fori  Wayne,  IN  

White  Horse  Beac^    MA 

Seattle,  WA  

Harrah,  OK  

Pinehurst,  NC 

Stuart,  FL   

Germantown,  TN  

New  Haven.  IN  

Murphysboro,  IL  

Stockton,  CA  

Inverness,  FL  

Toleoc,  IL         

ScottsDijtl   NE   

SpoKane   WA  '. 

Luve^ne   MN   

Des  Moines,  WA 

Pittsboro,  NC  

Richmond,  VA  

Bluefield,  WV  

St.  Louis,  MO  

Elizabeth  City,  NC 

Biloxi,  MS  

Springville,  UT  

Kernersville,  NC  

Birmingham.  AL 

Guilford,  VT  

Bay  Village.  OH  

Moab.  Ut  

Kokomo,  IN  

Pottsville.  PA  

Corydon,  KY  

Oklahoma  Citv,  OK  

Utchfield,  IL  ^'. 

Greenfield,  MA  

West  Aliis.  Wl  

Kernersville,  NC  

Seattle.  WA  

Valencia.  CA  

^anesborc   MA  

Cnicago.  l^  

Lacrescent.  MN  

Aurora,  CO 

Boulder,  CO  

Westlake,  OH  

St,  Albans,  VT 

Yuba  City,  CA  

San  Antonio,  TX 

Raieigh,  NC ;. 

Cer't'alia,  IL  

Elk  G-cve  Village,  IL  

Dayton   MN  

Wooastock,  IL  

Woburn,  MA  

Hollywood,  FL  

Shelby  Township,  Ml  .... 

Kansas  City.  KS 

West  Valley  City,  LIT 


10  20 


i20 

■  20 


IC  20 

20 

20 

'0  20 

IC20 

10  20 

20 

20 

10  20 

10  20 

'0  20 

10  20 

20 

10  20 

10  20 

20 

.20 

10  20 

1O20 

10  20 

10  20 

C  2C 

u  20 

C  20 

10  20 

20 
10  20 
10  20 
10  20 


20 
20 

20 
'•'.,■  20 
10  20 
1020 
10  20 


10  20 
10  20 

10  20 
10  20 
10  20 

10  20 
10  20 
10  20 

20 


2003 

2003 
2003 
2003 
2003 
2003 
'2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
■2003 
2003 
■2003 
2003 
2003 
2003 
■2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2005 
2003 
2003 
2003 
2003 
2003 
2003 
20C3 
2  00  3 
2002 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
20C3 
2003 
2003 

2003 
2003 
2X3 
2003 
2005 
2003 
2003 
2003 
2 'DC  3 
2003 
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Subject  name 


Address 


Effective  date 


King,  Toi  

Kopiecki,  Albert 

Kubby,  David 

Kunkk,  Monte  

Lee.  Clifford 

Lemieszewski,  Jotin  

Lennon,  Lee  

Levenng,  Carol  

Lingner,  Jotin  

Lipsky,  Melissa 

Liana.  Cynthia  

Lukas,  Kan  

Lundstrom.  Patncia  

Lynn,  Mary 

Mann.  Ctiristine  

Marble.  Nancy 

Marshall.  Bart)ara 

Maxwell,  Leslie 

McCarter-Veeck,  Mia  

McCoy.  Julie   

Mclntyre,  Chelly  

Mclntyre,  Gerald   

McKinley.  Janet    

McPhail,  Charles  

Meares,  Dianda   

Meyer,  James  

Meyer,  Susan  

Mezzacapo,  Ton   

Miccia.  Anthony 

Milford,  Ramanda 

Miller.  Brenda  

Miller,  David  

MiUer,  Shelley  

Miller.  Stephen  

Minerly-Wiesenthal,  Luann 

Mohorn,  Chnstina  

Moore-Evans.  Jacqueline 

Munson,  Cheryl  

Murphy,  Brandi  

Neeley,  Virginia  

Nelsen,  John  

Nofsinger,  Patricia 

Norton,  Paul  

Nowlin.  Cynthia    

Oglesbee,  Samantha  

Olden,  Predithia  

Oosterhoudt,  Gerri  

Overman,  Tammy  

Palmer,  Michelle  

Palumbo,  Phyllis   

Parnsh,  Shernn  

Patnck,  Amber  

Patnck.  Terry 

Peace,  Tammy 

Penninger,  Tracy 

Perlstein,  Larry  .7... 

Peterlin.  Kimberly  

Phalon,  Rone  

Philippi.  Detxjrah  

Philips,  Craig  

Phipps-Gautrey.  Carolyn  ... 

Pisterman,  Sergio  

Pizzomo,  Gerard  

Pocurull,  Rogelio  

Pollto,  Jeannie  

Popovich,  Michael  

Prescimone,  Doreen  

Pnce,  Sandra  

Reed,  Kathleen  


Gary.  IN  

Salem,  MA  

Des  Moines,  lA  

Belle  Vernon   PA   

Sellersburg.  IN   

Whitestone,  NY  

Winston-Salem,  NC  

Egg  Harbor  Townshp,  NJ  

Houston,  TX  

Breinigsville.  PA  

San  Diego   CA  

Waupaca,  Wl   

Vancouver,  WA  

S  Wiihamsport,  PA  

So  Pasadena,  FL  , 

Phoenix,  AZ 

Cadott.  Wl  

Colorado  Spnngs,  CO 

Boulder  Creek,  CA  

La  Porte.  IN 

Jacksonville  Beach.  FL  

Mt  Lake  Terrace,  WA 

Harrah.  OK  .' 

Holly.  Ml  

Charlotte,  NC  

Watertown,  Wl   

Johnston,  lA  

Erie,  PA  

Apache  Junction,  AZ 

Oil  City.  PA  

Evergreen  Park,  IL 

Manon.  OH  

Eion  College.  NC  

Sarasota,  FL   

Hollywood.  FL  

Greensboro.  NC  

Missoun  City,  TX 

Clearwater,  FL  

Walla  Walla,  WA  

Brookville,  IN  

Goddard,  KS  

Holmesville,  OH  

Auburn,  WA  , 

Virginia  Beach,  VA  , 

Broadway,  NC  , 

Belleville,  Ml  ....> 

Lake  City,  FL  

Colorado  Springs,  CO 

Corning,  lA  

Tamaqua,  PA  

Raleigh.  NC 

Bellingham,  WA  

Terre  Haute,  IN  

Cawood,  KY  

Concord.  NC  

Scottsdale,  AZ .<! 

Hinsdale,  IL  

Slatington,  PA 

Cheyenne.  WY  

Madison,  Wl  

Navarro,  CA 

Louisville,  KY  

New  York,  NY  

Miami.  FL  

Evanston,  IL  

Weirton,  WV 

Perry  Hall,  MD  

Iowa  City,  lA 

Skokie,  IL  


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10./20/2003 
10/20.'2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20./2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20,/2003 
10/20./2003 
8/4/2003 
10./20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20,'2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10.''20/2003 
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Subject  name 


Address 


Reichel,  Joann  

Rekawlk.  Peter 

Richardson.  Raymond  

Rivera,  Brenda  

Roark.  Valora  

Roberts,  Elizabeth 

Robin.  Roberta  

Roeser,  Jacqueline  

Romig,  Ronda  

Rosania,  Nicholas  

Rosemond,  Carlton  

Rucker.  Can  

Rucker.  Lonie 

Ruybalid.  Guy  

Ryan.  John  

Salazar,  Hector  

Schneegas,  Peter  

Scott.  Shelly  

Sealy.  Gracelia 

Sexton-Galderowicz.  Kimberly 

Shearer,  Wendy  

Shern,  Thomas  

Shoemaker.  Knstie 

Shuster.  Marvin  

Sims.  Lisa   

Smith.  Chene  

Smith,  Enc  New  

Smith,  Susan  

Smitherman,  Sharon  

Spaide,  Sharon  

Sparks,  Melinda  

Stanford.  Shirley  

Stevens,  Deborah  

Stewart.  Laura  

Stoegbauer.  Barbara 

Sveda,  Stephen   

Swinson,  Jerry  Crown  

Tasca,  Anthony  

Taylor,  Judith  

Taylor.  Lori  

Tarry.  Rae  

Thomas.  Kathryn 

Thorne.  Karen  

Thurston.  Patricia  

Tolbert,  Pamela  

Tolson  McGhee.  Bridgett  

Townsend.  Joanne  

Trahan.  Mary  

Udelhoven.  Pamela 

Upshaw.  Bernadine  

Uwamanya.  Beatrice  

Vergoglini,  Rocco 

Veszpremy-Turner,  Patricia  .... 

Vida.  Gretchen  

Walsh.  Patrick  

Ward.  Kelly  

Weeks.  Robert  

Weiss.  Jane  

Williams.  Nyla 

Williamson,  Kathleen  

Wilson,  Jayne  

Winholt.  Jeffrey 

Wood,  Monica  

Woods.  Kyle  

Woodward.  Martha  

Wnght.  Kathy   

Young,  Jennifer  

Yow,  Tara 

Zwolinski,  Russell  


Erie,  PA  

Elk  Grove  Village,  IL  

Chicago  IL  

Pueblo  CO   

Indianapolis  IN  

Oak  Park.  Ml  

Hacketlslown   NJ 

Puebic  West  CO  , 

Montoursville,  PA  , 

Long  Valby,  NJ  , 

Chicago,  IL  , 

Lebanon.  TN 

Chicago.  IL 

San  Jose  CA  

Painesville.  OH  '. 

Chicago,  IL 

Elmhurst   IL  

Senalobia  MS  

Jacksonville,  FL  

Rve^side,  NJ  ,. 

Ene,  IL  

Lavale,  MD  

Pleasant  Grove,  AL '. 

Holi/wood.  FL  

But'er  PA 

ChesapeaKe.  VA  

Albany.  IN    

Noblesville,  IN  

Greenville,  NO 

Wilkes  Barre.  PA 

Indianapolis.  IN  „.. 

South  Bend,  IN  ,. 

Jacksonville,  FL 

Hobart  IN  

Powers  Lake,  ND  

Coshocton.  OH 

Pointe,  IN 

Blackwood,  NJ  ,. 

Renton.  WA :... 

Nakina.  NC  

Bethel  Park  PA  

Baltimore   MD    

Clemnons   NC  

Pardeeville,  Wl 

Bastian   VA  

Jetfersonville,  IN   

Merrinac   MA  

Greenfield  Wl  

Livingston,  Wl   

Country  Club  HILLS,  IL 

Loma  Linda.  CA 

Pennsauken.  NJ 

Trabuco  Canyon,  CA  

Prescott  Valley,  AZ  

Spokane.  WA  

Lovell.  WY  

Hobart.  IN  

Flemington.  NJ  

Phoenix,  AZ  * 

Philadelphia  PA 

Mount  Prospect,  IL 

Cincinnati.  OH  

Spnngfield,  IL 

Pomeroy   OH     

Manitou  Springs,  CO  

Lawton.  OK  

Zolfo  Springs,  FL 

Sophia,  NC 

Chicago,  IL 


Effective  date 


0/20/2003 
0/20/2003 

0  20  2003 
0  20 '2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  202003 
G 20  2003 
0  202003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  20  2005 
G  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  202003 
0202003 
0202003 
0202003 
0  20  2003 
0  202003 
0  202003 
0  202003 


202003 
20  2003 
202003 
202003 
20  2003 
0  202003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  20  2003 
0202003 
0  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  202003 
0  20  2003 
0  20  20C3 
C  20  2003 
0  20  2003 
0  202003 
0  20  2003 
0  20  2003 
0  20  2003 
1  0  20  2003 
^0  20  2003 
^0  20  2003 
^0  20  2003 
10,20,2003 
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Subject  name 


Address 


Effective  date 


Federal/State  Exclusion/Suspension 


Salvador,  Enrique  Chicago.  IL 


10/20/2003 


Fraud/Kickbacks 


Eric  Wetsman.  Do.  Inc  

Minor,  Sue 

Soutti  County  Rehabilitation 
Wetsman,  Herman  


Inc  (SCR) 


San  Diego,  CA 

Auburn,  CA   

St.  Louis,  MO  .. 
La  Jolla,  CA  .... 


5/16/2003 

7/1/2003 

3/31/2003 

5/16/2003 


Owned/Controlled  by  Convicted  Entities 


Advocate  RX,  Inc  N  

Building  Mgmt  and  Maintenance  .... 

Capital  Fund,  LLC  

Compassionate  Care  Group  

Conco  Intemational  Inc  

Drug  Testing  Center  LLC  

European  Health  Care  Center  

European  Management  Group,  Inc 
Fitness  Management  Services,  Inc 

Future  Fitness.  Inc    

Global  Marketing  Center  Inc  

Health  Management  Inc 

Pharmacist  Rus,  Inc  

Rainbow  Chiropractic  

Sajer  Medical  Inc  , 

Unimed  Medical  Center.  Inc  , 

Y  &  G  Luckstone,  Inc 


Miami  Beach,  FL 

Cape  Coral.  FL  

Reno,  NV   

Minneapolis,  MN  

West  Palm  Beach,  FL 

N  Las  Vegas,  NV  

Reno.  NV  

Reno,  NV  

Reno,  NV  

Reno   NV   

Aventura,  FL  

Reno.  NV 

Miami.  FL 

Houston,  TX  

Miami,  FL  

Miami,  FL  

Fort  Dix,  NJ  


Default  on  Heal  Loan 


Araghi.  Mahbod  

Aufdemberg.  Stanley 

Ayala,  Juan  

Bentley,  David  

Berthelsen,  Roger  .... 

Denney.  Teresa  

Hunt.  Celia  

Jeffcoat.  Lon  

Ju,  Yue  * 

Kazemipour,  Reza    .. 

Lippay.  Ronald  

Martin.  Kathleen  

Michail.  Medhat  

Myers,  Karen  

Nave.  Kenneth  

Ocon,  Luis  

Richardson.  John  

Rogers,  Steven  

Short.  Adnenne  

Sloan.  Sandra  

Tendes,  Michael 

Theobald,  Patrick  

Wong,  Wan-Sing  

Ziegler,  Daniel  


Hayward,  CA 

Anaheim.  CA  

San  German,  PR  ... 
San  Francisco,  CA  . 
Palm  Springs,  CA  .. 

Honolulu.  HI  

San  Jose.  CA 

Alameda.  CA  

Dolly  City.  Ca  

Mountain  View,  CA 

Sunnyvale.  CA  

Forestville.  CA 

Jersey  City,  NJ  

San  Francisco,  CA  . 

Des  Plaines,  IL 

Salinas.  CA  

Lakeport.  CA  

Paradise.  CA  

San  Raffael,  CA  

Oakland,  CA 

Capitola,  CA 

Springfield,  MO  

San  Francisco,  CA  , 
Healdsburg,  CA 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
8/4/2003 
10/20/2003 
10/20/2003 
10/20/2003 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
9/3/2003 
10/20/20U3 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 

8/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 

8/26/2003 
10/20/2003 
10/20/2003 


Dated:  October  17.  2003. 
Katherine  B.  Petrowski, 

DiKctor,  Exclusions  Staff,  Office  of  Inspector 

General 

IFR  Doc.  03-27192  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C 


Appendix  2),  the  Director.  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  Renal  and 
Urological  Sciences  Integrated  Review 
Group  (IRG). 

The  IRG  shall  advise  the  Director, 
National  Institutes  of  Health  (NIH),  and 
the  Director.  Center  for  Scientific 
Review  (CSR),  on  the  .scientific  and 
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technical  merit  of  applications  for 
grants-in-aid  for  research,  research 
training  or  research-related  grants  and 
cooperative  agreements,  or  contract 
proposals  to  investigate  systemic  or 
local  diseases  affecting  the  kidney, 
urinary  tract,  and  male  genital  system, 
including  but  not  limited  to  clinical, 
translational  and  fundamental  studies  of 
the  disease  state  and  its  treatment  as 
well  as  of  normal  growth,  development, 
structure,  and  function 

Duration  of  this  committee  is  fourteen 
months  from  the  date  the  Charter  is 
filed. 

Dated:  October  21.  2003. 
Elias  Zerhouni. 

Director,  Xational  Institutes  of  Health. 

[FR  Doc.  03-27281  Filed  10-28-03;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^815-N-82] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Restrictions  on  Assistance  to 
Noncitizens 

agency:  Offic:e  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  submission  is  a 
request  for  extension  of  the  current 
approval  to  collect  information  on 
baseline  performance  standards.  This 
information  replac:ed  various  reporting 
requirements  and  places  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

The  Department  is  soliciting  public 
c;omments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  December 
29,  2003. 

ADDRESSES:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2501-0014)  and 
should  be  sent  to:  Wayne  Eddins. 
Reports  Management  Officer,  AYO. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street, 
Southwest.  Washington.  DC  20410;  e- 
mail  Wa\me__Eddins@HUD.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melosan  Bell,  Programs  Assistant. 
Public  Housing  Management  and 
Occupancy  Division.  PEHP.  or  Cynthia 


Thomas.  Housing  Project  Manager. 
Housing  Assistance  Policy  Division, 
HTHH.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410;  e-mail 
Melosan_Bell@HUD.  GOV:  or 
Cyntbia_L._Thomas<&HVD.GOV; 
telephone  (202)  708-0744  x4021  or 
(202)  708-2866  x3686.  This  is  not  a  toll- 
free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Bell  or  Ms.  Thomas. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information;  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Restrictions  on 
Assistance  to  Noncitizens. 

OMB  Approval  Number:  2501-0014. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Respondents  provide  written 
declaration  of  citizenship,  eligible 
immigration  status,  alien  registration 
documents  and  verification  consent 
forms  to  housing  authorities  and 
multifamily  property  owners  to  ensure 
that  citizens  and  legal  residents  are  the 
recipients  of  public  benefits. 

Respondents:  Individuals  or 
Households,  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden:  Estimation  of  the 
total  number  of  hours  needed  to  prepare 
the  information  collection  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  The 


number  of  respondents  is  3,030.000, 
frequency  of  response  is  on  occasion, 
the  total  annual  responses  are 
20.794.000  and  the  annual  burden  hours 
requested  is  366.000 

Total  Estimated  Burden  Hours: 
366.000. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  October  23.  2003. 
Donna  Eden, 

Director.  Office  of  the  Chief  Information 
Officer,  Office  of  Investment  Strategies. 
Policy,  and  Management. 

[FRDor.  03-27183  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Federal  Acknowledgment; 
Documented  Petitions  for  Federal 
Acknowledgment  as  an  Indian  Tribe, 
Submission  to  OMB  for  Renewal 

AGENCY:  Office  of  Federal 
Acknowledgment,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
tiie  Iniormation  Collection  Request  for 
Documented  Petitions  for  Federal 
Acknowledgment  as  an  Indian  Tribe  is 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  for  extension. 

DATES:  Submit  comments  on  or  before 
November  28,  2003. 

ADDRESSES:  Send  your  written 
comments  to  Attention:  Desk  Officer  for 
the  Department  of  the  Interior,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street.  NW,,  Washington.  DC 
20503.  Please  send  a  duplicate  copy  to 
R.  Lee  Fleming.  Director.  Office  of 
Federal  Acknowledgment.  Office  of  the 
Assistant  Secretary' — Indian  Affairs, 
Department  of  the  Interior,  1849  C 
Street,  NW..  MS-4660  MIB, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  information  or  copies  of 
the  information  collection  submission 
should  be  directed  to  R.  Lee  Fleming, 
Director.  Office  of  Federal 
Acknowledgment.  Office  of  the 
Assistant  Secretary — Indian  Affairs. 
Department  of  the  Interior.  1849  C 
Street.  NW..  MS-4660  MIB. 
Washington,  DC  20240.  You  may  also 
call  (202)  208-3592. 
SUPPLEMENTARY  INFORMATION: 
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I.  Abstract 

The  information  collection  is  needed 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  sovereign-to- 
sovereign  relationship  with  the  United 
States.  Federal  acknowledgment  makes 
the  group  eligible  for  benefits  from  the 
Federal  government. 

II.  Method  of  Collection 

The  Federal  acknowledgment 
regulations  at  25  CFR  Part  H3  contain 
seven  criteria  (§  83.7)  which  groups 
seeking  Federal  acknowledgment  as 
Indian  tribes  must  demonstrate  that  they 
meet.  Information  collected  from 
petitioning  groups  under  these 
regulat;  ms  provide  anthropological, 
genealogical  and  historical  data  used  oy 
the  Assi-tant  Secretary — Indian  Affair'^ 
to  establish  whether  a  petitioning  group 
has  the  cluracteristics  necessarv  to  be 
acknowledged  as  having  a  sovereign-to- 
sovereign  relationship  with  the  United 
States.  Respondents  are  not  required  to 
retain  copies  of  information  submitted 
to  the  Bureau  of  Indian  Affairs,  but  will 
probably  maintain  copies  for  their  own 
use.  No  periodic  reports  are  required. 

III.  Data 

r/f/p;  Collection  of  Information  for 
Federal  Acknnwlf^dgmenl  Under  25  CFR 
part  83. 

OMB  Sumher:  1076-0104. 

Expiration  Date:  September  30,  2003. 

Typp  of  Rfvif^w:  Extension  of  a 
currently  approved  collection. 

Affectr'd  Entities:  Groups  petitioning 
for  Federal  acknowledgment  as  Indian 
tribes. 

Respansi^:  Ri^spoiiditnts  are  seeking  to 
iibtdin  the  status  of  a  tribal  entitv  in 
order  to  be  eligible  for  funding  and 
ser\'ices  from  the  Bureau  of  Indian 
Affairs  by  virtue  of  their  status  as  Indian 
tribes. 

Estimated  Mumher  of  Petitioners:  10. 
.  Estimated  Time  per  Petition:  2,237.7 
hours. 

Estimated  Total  Annual  Burden 
Hours:  22.377. 

Estimated  Annual  Salary  Costs: 
S895,080  (2.237.7  hours  x'S40.00  per 
hour  >  10). 

IV.  Request  for  Comments 

You  are  invited  to  comment  on: 

(a)  Whether  the  collec:tion  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilitv; 

(b)  The  accuracy  of  the  agencv's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information,  including  the  validitv  of 
the  methodology  and  assumptions  used; 


(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  the  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  we  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as  Internet  address, 
fax,  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make 
available  for  public  inspection  in  their 
entirety  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

OMB  has  up  to  60  days  to  make  a 
decision  on  the  submission  for  renewal, 
but  may  make  the  decision  after  30 
days.  Therefore,  to  receive  the  best 
consideration  of  your  comments,  you 
should  submit  them  closer  to  30  days 
'  than  60  days. 

Dated:  October  22,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FR  Doc.  03-27199  Filed  10-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

[GWCRC  Meeting  Notice  No.  2-03] 

Guam  War  Claims  Review 
Commission;  Meeting 

The  Guam  War  Claims  Review 
Commission,  pursuant  to  section  10  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  10)  and  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  for  the 
transaction  of  Commission  business,  as 
follows: 

Date  and  Time:  Wednesday. 
November  5.  2003.  5  p.m..  Eastern 
Standard  Time. 

Subject  Matter:  (1 )  Approval  of 
minutes  of  Commission  meeting  of 
October  3.  2003:  (21  Planning  for  public 
hearings  scheduled  to  be  held  on  Guam 
on  December  8  and  9.  2003.  including 
appointment  of  additional  staff,  travel 
and  accommodations  arrangements,  and 
contracting  for  services:  (3)  Progress 
achieved  in  locating  records  on  claims 
under  the  Guam  Meritorious  Claims 
Act,  the  Philippine  Rehabilitation  Act, 
and  the  War  Claims  Act. 

Status:  Open. 

This  meeting  will  be  held  in  the  form 
of  a  telephone  conference  call  among 
the  five  members  of  the  Commission 
and  its  Executive  Director.  Designated 
Federal  Official,  and  other  staff. 
Members  of  the  public  interested  in 
observing  the  meeting  may  do  so  in  the 
hearing  room  of  the  Foreign  Claims 
Settlement  Commission  of  the  United 
States.  600  E  Street.  NW..  Room  6002, 
Washington.  DC.  Requests  for 
information,  and  advance  notices  of 
intention  to  observe  the  meeting,  should 
be  directed  to:  David  Bradley,  Executive 
Director.  Guam  War  Claims  Review 
Commission,  c/o  Foreign  Claims 
Settlement  Commission  of  the  United 
States.  Washington  DC  20579.  Tel.  (202) 
616-6975,  FAX  (202)  616-6993. 

Dated  at  Washington.  DC,  October  24, 
2003 

Mauricio  J.  Tamargo, 
Chairman. 
|FR  Doc.  03-27337  Filed  10-28-03:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

RIN  1018-AH69 

U.S.  Fish  and  Wildlife  Service  Manual 
Chapters  on  Audits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Serv'ice)  plans  to  establish 
policy  on  State  audits  accomplished  by 
its  Division  of  Federal  Assistance  by 
issuing  U.S.  Fish  and  Wildlife  Ser\ice 
Manual  chapters  on  the  subject.  The 
Service  is  requesting  comments  and 
suggestions  on  the  chapters  as  described 
below. 

DATES:  Comments  must  be  received  by 
December  29.  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  Kris  E.  LaMontagne.  Chief, 
Division  of  Federal  Assistance,  Attn: 
Audit  Chapters.  U.S.  Fish  and  Wildlife 
Service.  Federal  Assistance.  MBSP 
4020.  4401  N.  Fairfax  Drive,  Arlington, 
VA  22203.  Send  e-mail  comments  to 
Fw9_Fpderal_Aid@fsw.gov.  with  "Audit 
Chapter  Comment"  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Alcorn.  Region  7  Chief.  Division 
of  Federal  Assistance,  U.S.  Fish  and 
Wildlife  Service.  Telephone:  (907)  786- 
3545. 
SUPPLEMENTARY  INFORMATION: 

Background 

Through  the  Federal  Assistance  in 
Sport  Fish  and  Wildlife  Restoration 
Program,  the  Service  disburses  funds  to 
States  in  the  form  of  grants  to  restore 
and  manage  the  Nation's  fish  and 
wildlife  resources.  The  States  use  the 
funds  to  conduct  research,  survevs.  and 
management:  purchase  and  restore 
habitat:  operate  fish  hatcheries:  build 
boat  access  sites  and  provide  education, 
outreach,  and  communications. 
Generally  our  State  partners  are  the  50 
States,  the  District  of  Columbia,  the 
Commonw  ealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  Guam,  the 
U.S.  Virgin  Islands,  and  American 
Samoa. 

The  Program  is  authorized  by  the 
Federal  Assistance  in  Sport  Fish 
Restoration  Act,  16  U.S.C.  777  et  seq.. 
and  the  Federal  Assistance  in  Wildlife 
Restoration  Act.  16  U.S.C.  669  et  seq. 
The  Program's  regulations  can  be  found 
in  Title  50.  Code  of  Federal  Regulations. 
Part  80.  "Administrative  Requirements. 
Federal  Assistance  in  Fish  and  Federal 
Assistance  in  Wildlife  Restoration 


Acts  ";  title  43.  Code  of  Federal 
Regulations,  part  12.  'Administrative 
and  Cost  Principles  for  Assistance 
Program";  and  other  applicable 
regulations  Various  Office  of 
Management  and  Budget  (OMB) 
circulars  and  guidance  in  the  form  of 
Service  policy  also  applv  to 
administration  of  the  program 

Funds  for  the  Program  are  derived 
from  excise  and  import  taxes  on  fishing 
equipment,  firearms,  archen,- 
equipment,  and  certain  motorboat  fuels 
paid  into  the  Sport  Fish  Restoration 
Account  or  the  Federal  Assistance  to 
Wildlife  Restoration  Fund.  The 
manufacturer  or  U.S.  Customs  (on 
imports)  collects  these  taxes  and  pays 
them  to  the  U.S.  Department  of  the 
Treasun,-.  which  transfers  the  money  to 
the  Ser\'ice  for  distribution  ',.j  the  States. 

Periodically  the  Serv'ice  conducts 
audits  of  our  State  partners,  testing  for 
compliance  with  applicable  Acts, 
regulations,  accounting  principles,  and 
Service  policy.  In  March  2000,  the 
Service  Director  established  the  Federal 
Assistance  Audit  Policy  Implementation 
Team  (^FAAPIT)  by  directing  Service 
staff  representing  each  Service  Region 
and  the  Washington  Headquarters  Office 
to  collaboratively  develop  policies  for 
conducting  audits  of  grantees  of  the 
Federal  Assistance  in  Sport  Fish  and 
Wildlife  Restoration  Program.  The 
FAAPIT  immediately  engaged  the  States 
through  the  International  Association  of 
Fish  and  Wildlife  Agencies'  (lAFWA) 
Trust  Fund  Committee.  The  Federal 
Assistance  Coordinator  for  the  State  of 
Wyoming  participated  on  the  FAAPIT 
as  a  representative  of  the  States 
throughout  the  policy  development 
process.  The  policies  were  designed  as 
six  separate  chapters  to  be  contained  in 
the  Fish  and  Wildlife  Service  Manual 
(417  FW  1-6).  Partners,  including  States 
and  other  Federal  Assistance  grantees, 
participated  by  submitting  written 
suggestions  for  incorporation  in  early 
drafts  of  these  audit  chapters.  The 
partners  submitted  these  written 
suggestions  through  their  Federal 
Assistance  Coordinators  and  their 
respective  Fish  and  Game  Agency 
Directors.  The  purpose  of  the  proposed 
chapters  set  forth  below  in  this 
document  is  to  clarify'  the  processes  and 
guidelines  for  conducting  an  audit,  from 
beginning  through  closeout  of  the  audit 
process  and  resolution  of  any  findings 
or  other  issues. 

We  published  proposed  chapters  on 
conducting  State  audits  under  the 
Federal  Assistance  program  in  the 
December  14.  2001.  Federal  Register  (66 
FR  64845).  We  solicited  comments  until 
February  12,  2002.  During  the  public 
comment  period,  we  received  numerous 


comments.  Eighteen  State  agencies  and 
the  lAFW.^  responded  to  the  Federal 
Register  publication  by  providing 
written  comments  The  Ser\'ice 
responded  to  each  comment  and 
incorporated  changes  in  the  draft 
chapters  where  feasible  In  fall  2002  a 
Service  Director-appointed/ invited  Task 
Force  of  State  and  Ser\'ice  staff  made 
recommendations  concerning  the  issues 
addressed  by  the  revised  417  FW  1-6 
document,  and  these  comments  were 
incorporated  once  again  The  following 
Chapters  1417  FW  1-6)  reflect  the  input 
of  the  F.\APIT  and  partners  over  a  3- 
year  ;  eriod  Since  the  changes  made 
wert'  so  extensive,  we  are  now 
publishing  revised  proposed  chapters 
for  public  comment. 

We   T.vite  comments  on  all  chapters, 
r^oininents  are  welcome  regarding 
romj.  leteness  of  the  content  of  material 
in  chapters;  clarity  and 
understandability  of  language;  presence 
of  any  burden  placed  on  any  Division  of 
the  Service,  the  Department  of  the 
Interior,  or  a  State  partner;  or  anv  other 
aspect  of  these  documents.  Comments 
must  be  written,  but  e-mailed  comments 
are  acceptable.  The  administrative 
record  for  these  chapters  are  available 
for  viewing,  by  appointment  only. 
Monday  through  Friday,  9:00  a.m.  to 
3:00  p.m..  in  the  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive, 
Arlington.  VA  22203. 

The  draft  chapters  are  as  follows: 

Audit.s — Part  417  Federal  Assistance 
Audits 

Chapter  1 ,  Policy  and  Responsibilities 
for  Grantee  Audits.  Part  417  Fish  and 
Wildlife  Sendee  Manual  I417F\V  li 

1 . 1  What  is  the  purpose  of  this 
chapter?  This  chapter  establishes  policy 
and  responsibilities  for  grantee  audits, 
defines  terms  associated  with  audits, 
and  provides  an  overview  of  the  audit 
process.  Other  chapters  in  Part  417 
establish  policy  and  procedures  for 
audit  planning,  conducting  and 
reporting,  resolution,  and  appeals. 

1.2  To  what  program  does  this  Part 
apply?  This  Part  applies  to  audits  of 
grantees  who  receive  grants  through  the 
Federal  Assistance  Program. 

1.3  What  authorities  govern  the 
conduct  of  grantee  audits? 

A.  Wildlife  and  Sport  Fish  Restoration 
Programs  Improvement  Act  of  2000. 
Pub.  L.  106-408,  16  U.S.C.  669  et  seq., 
16  U.S.C.  777  et  seq. 

B.  43  CFR  12,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

C.  50  CFR  80,  Administrative 
Requirements,  Federal  Assistance  in 
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Sport  Fish  and  Federal  Assistance  in 
VVildlife  Restoration  Acts. 

D.  360  Departmental  Manual 
(Departmeiitdl  Audits). 

E.  361  De[)artmental  Manual  (Audit 
Followup). 

F.  415  Fish  and  Wildlife  Service 
Manual  (Departmental  Audits). 

G.  Government  Auditing  Standards 
(Yellow  Book), 

H,  0MB  Circular  A-50,  Audit 
Followup. 

1.  QMB  Circular  A-87,  Cost  Principles 
for  State.  Local,  and  Indian  Tribal 
Governments. 

|.  OMB  Circular  A-133.  Audits  of 
States.  Local  (j(nernments.  and  Non- 
profit Organizations. 

K.  OMB  Circular  A-102.  Grants  and 
Cooperative  Agreements  with  States  and 
Local  Governments. 

1 .4     What  is  the  Senice's  policy 
regarding  grantee  audits?  We  will: 

A.  Audit  each  grantee  once  in  each  5- 
year  period  as  specified  in  the  Wildlife 
and  Sport  Fish  Restoration  Programs 
Improvement  Act  of  2000.  The  audit 
period  will  cover  revenues  and 
expenditures  associated  with  protected 
license  fees  and  grant  funds  during  the 
two  most  recently  completed  State  fiscal 
years  (SFYs).  This  2-year  period  is  a 
sample  of  the  5-year  period  specified  in 
the  Improvement  Act  to  achieve  audits 
that  are  efficient  and  cost  effective. 
Factors  affecting  the  selection  of  the  two 
most  recently  completed  SFYs  may  be, 
hut  are  not  limited  to.  completion  of  the 
Single  Audit,  completion  and 
submission  of  final  Financial  Status 
Reports  (SF-269s),  changes  to  the 
accounting  system,  or  the  introduction 
and  use  of  new  accounting  software. 
The  auditor  should  confer  with  the 
Regional  Federal  Assistance  Office  and 
the  grantee  to  determine  the  feasibility 
of  auditing  the  two  most  recent  SFYs. 
The  Regional  Federal  Assistance  Office 
will  formally  approve  the  two  SFYs  to 
be  audited. 

This  2-year  period  applies  to  the  audit 
period  itself  and  does  not  eliminate 
Service  responsibilities  for  general 
oversight  of  the  Federal  Aid  program 
outside  of  that  timeframe.  The  auditor 
may  use  previous  audits  or  other 
information  from  outside  the  audit 
period  as  reference  to  improve  the 
effectiveness  and  efficiency  of  the  audit. 

.•\ll  reports  will  be  limited  to 
addressing  the  2-year  audit  period 
unless  there  is  some  extraordinar\' 
finding.  To  be  considered  extraordinary, 
a  finding  must  meet  the  threshold  of:  (a) 
Fraud:  (b)  direct  and  material  illegal 
acts:  or  (c)  noncompliance  that  could 
result  in  exclusion  from  further 
participation.  With  the  exception  of  a 
fraud  investigation,  expanding  the  audit 


period  to  investigate  extraordinary 
findings  requires  the  express  written 
approval  of  the  Director.  Justification  for 
requesting  an  expanded  audit  period 
must  address  the  elements  of  criteria, 
condition,  and  effect  (measure  of 
consequences)  of  the  finding.  The  audit 
period  may  be  expanded  to  include  all 
unaudited  Federal  funds  and  license  fee 
revenues. 

B.  Provide  adequate  oversight  and 
financial  resources  to  ensure  timely 
audit  completion. 

C.  Cooperate  and  coordinate  fully 
with  grantees,  auditors,  the  Office  of 
Inspector  General  (OIG),  and  Office  of 
Ffnancial  Management  (PFM). 

1 .5  What  are  the  objectives  of  the 
Federal  Assistance  Program  grantee 
audit?  The  Federal  Assistance  Audit 
Program  supplements  Single  Audit  Act 
audits  performed  according  to  the 
requirements  of  OMB  Circular  A-133 
[see  417  FW  6).  The  objectives  of 
Federal  Assistance  grantee  audits  are  to: 

A.  Promote  economy,  efficiency,  and 
effectiveness  in  administration  of 
programs  and  operations. 

B.  Aid  in  deterring  and  detecting  of 
fraud  and  abuse  in  programs  and 
operations. 

C.  Assess  financial  integrity, 
accountability,  and  financial  controls  of 
the  Federal  Assistance  Program  in 
accordance  with  generally  accepted 
accounting  principles. 

D.  Monitor  compliance  with 
applicable  Federal  laws,  rules,  and 
regulations. 

1 . 6  Who  is  responsible  for 
administering  the  Federal  Assistance 
Audit  Program? 

A.  The  Director  will: 

(1)  Oversee  the  Federal  Assistance 
Audit  Program. 

(2)  Make  the  final  decision  on  internal 
Service  disagreements  associated  with 
resolving  audit  findings  and  preparing 
Corrective  Action  Plans  (CAPs). 

(3)  Make  the  final  decision  on  all 
grantee  appeals  to  the  Service. 

(4)  Respond  to  the  Department  of  the 
Interior.  Office  of  Hearings  and  Appeals. 

B.  Regional  Directors  will: 

(1)  Ensure  that  Federal  Assistance 
Program  staff  receive  the  training 
necessary  to  oversee  audits. 

(2)  Provide  information  to  the  auditor 
on  Region-specific  issues  proposed  for 
audit. 

(3)  Provide  guidance  and  interpret 
laws,  rules,  regulations,  and  policies  for 
the  auditor  during  an  audit. 

(4)  Promptly  notify  the  grantee  in 
writing  of  significant  changes  in  audit 
scope,  such  as  a  change  in  the  period 
being  audited.  The  notification  will 
include  the  reason  for  the  change. 

(5)  Work  with  the  grantee  and  auditor 
throughout  the  audit  to  resolve  issues  as 


they  arise  and  to  identif\'  those  issues 
with  potential  national  implications. 

(6)  Determine  to  sustain  or  reject  the 
auditor's  findings  and  recommendations 
in  accordance  with  applicable  laws, 
regulations,  and  policies. 

(7)  Negotiate  with  grantees  to  develop 
corrective  actions  to  resolve  audit 
findings.  Approve,  distribute,  and 
monitor  impiementatitm  of  the  CAP. 

(8)  Brief  the  Director  when  there  is  a 
disagreement  between  the  Regional 
Director  and  the  Assistant  Director — 
Wildlife  and  Sport  Fish  Restoration  on 
the  CAP. 

(9)  Request  closeout  of  the  audit  when 
the  grantee  has  resolved  all  findings. 

(10)  Retain  the  final  audit  report, 
CAP.  resolutions,  and  appeals  through 
the  completion  of  the  succeeding  audit 
of  the  grantee. 

(11)  Notify  the  grantees  of  the  5-year 
schedule  of  audits. 

(12 J  Address  written  complaints  from 
grantees  regarding  the  conduct  or  scope 
of  an  audit. 

C.  The  Assistant  Director — Wildlife 
and  Sport  Fish  Restoration  will: 

(1)  Ensure  consistent  interpretation 
and  application  of  niles.  regulations, 
and  laws  concerning  the  Federal 
Assistance  Audit  Program. 

(2)  Establish  the  national  audit 
schedule  pursuant  to  the  Wildlife  and 
Sport  Fish  Restoration  Programs 
Improvement  Act  of  2000. 

(3)  Coordinate  Washington  Office 
review  of  the  CAP  prior  to  signature  bv 
the  Regional  Director. 

(4)  Brief  the  Director  when  there  is  a 
disagreement  with  the  Regional  Director 
on  the  CAP. 

(5)  Evaluate  the  Federal  Assistance 
Audit  Program  for  efficiency,  timeliness, 
and  effectiveness  prior  to  initiating  each 
national  audit  cycle.  The  Assistant 
Director  consults  with  States  and 
Regional  Directors  to  produce  a  written 
report  for  the  Director  at  least  once 
every  5  years.  The  report  identifies 
issues  and  makes  recommendations  for 
improving  the  Audit  Program. 

D.  The  Chief.  Division  of  Federal 
Assistance  (Washington  Office),  will: 

(1)  Advise  the  Assistant  Director — 
Wildlife  and  Sport  Fish  Restoration  on 
scheduling  of  grantee  audits. 

(2)  Coordinate  audits  and  provide  for 
an  independent  audit  of  grantees.  Serve 
as  a  point  of  contact  for  Service  staff  and 
the  auditor. 

(3)  Require  that  audits  are  conducted 
in  accordance  with  generally  accepted 
Government  Auditing  Standards  and 
Federal  policies,  regulations,  and  laws. 

(4)  Identify  national  audit  training 
needs  and  make  training  available. 
Ensure  that  appropriate  Washington 
Office  Federal  Assistance  Program  staff 


Federal  Register/ Vol.  68,  No.  209/ Wednesday,  October  29.  2003 /Notices 


61683 


receives  the  training  necessary  to 
oversee  audits.  Provide  the  auditor  with 
orientation  in  Sport  Fish  and  Wildlife 
Restoration  program  administrative 
processes,  policies,  and  procedures. 

(5)  Establish  the  objectives  of  the 
audit  of  the  Federal  Assistance  Program 
grantees. 

(6)  Develop  and  maintain  the  Audit 
Guide. 

(7)  Ensure  the  auditor  adhefes  to  the 
Audit  Guide. 

(8)  Summarize  and  disseminate 
common  findings  from  ongoing  audits 
and  their  resolutions,  without  breaching 
the  confidentiality  of  the  audit  process. 
Information  will  be  provided  on  a 
regularly  scheduled  basis. 

(9)  Provide  technical  assistance  on 
audit  issues  to  the  Regional  Office  staff 
and  the  Assistant  Director — Wildlife 
and  Sport  Fish  Restoration  prior  to  and 
during  the  development  of  the  CAP. 

(10)  Coordinate  with  the  Chief, 
Division  of  Policy  and  Directives 
Management,  and  the  OIG  to  determine 
appropriate  means  of  responding  to 
audit-related  Freedom  of  Information 
Act  (FOIA)  requests  and  for  distributing 
final  audit  reports  and  final  CAPs 

E.  The  Chief,  Division  of  Policv  and 
Directives  Management,  will: 

{!)  Oversee  activities  of  the  Service 
Audit  Liaison  Officer,  who.  in  turn, 
serves  as  liaison  to  PFM  and  OIG 
regarding  Federal  Assistance  grantee 
audit  foUowup  as  described  in  417  FW 
4. 

(2)  Advise  Service  officials  on  audit 
liaison  matters. 

(3)  Track  the  implementation  of  audit 
recommendations  and  report  to  the 
Directorate  and  PFM  on  grantee  audit 
followup. 

2 . 7  Who  maintains  audit  resolution 
files?  The  Regional  Director  is 
responsible  for  maintaining  audit 
resolution  files  through  the  completion 
of  the  succeeding  audit  of  the  grantee. 
The  office  or  Region  that  administers 
the  grants  being  audited  will  maintain 
the  following  documents  in  the  audit 
resolution  file: 

A.  Audit  resolution  correspondence, 
incoming  and  outgoing. 

B.  OIG  final  audit  report. 

C.  Approved  CAP  for  audit  findings. 

D.  Documentation  provided  by  the 
grantee  and  used  by  the  Regional 
Director  to  verify  that  the  grantee 
resolved  each  finding  or  implemented 
the  auditor's  recommendation. 

E.  Documentation  that  the  audit  has 
been  officially  closed  out. 

1.8  What  are  the  definitions  for 
terms  used  in  this  Part? 

A.  Appeal.  A  deliberati\e  process  that 
the  grantee  initiates  when  he/she  does 
not  agree  with  the  Service's 


determinations.  correcti\'e  actions,  or 
the  resolutions  contained  in  the  CAP. 

B.  Audit.  Examination  of  Federal 
Assistance  Program  grantees  conducted 
by  the  Department  of  the  Interior.  OIG. 
other  Federal  agencies,  or  independent 
public  accountants  for  compliance  with 
applicable  Acts,  regulations,  accounting 
principles,  and  Service  policy. 

(1)  Audit  Finding.  Questioned  costs, 
compliance  issues,  and  other  matters 
identified  in  the  audit  report. 

(2)  Audit  Recommendation.  Actions 
proposed  by  the  auditor  to  address  audit 
findings. 

C.  Audit  Guide.  A  document  prepared 
by  the  auditor  in  consultation  with  the 
Chief,  Division  of  Federal  Assistance 
(Washington  Office).  The  Chief  will 
consult  with  the  Regional  Director(s) 
and  grantee{s)  as  necessary.  This  guide 
provides  the  information,  background, 
and  general  guidelines  necessar>'  to 
conduct  audits.  It  will  be  available  to  all 
parties. 

D.  Audit  Reports 

(1)  Draft  Audit  Report.  The  report  that 
is  prepared  by  the  auditor  after  the  audit 
exit  conference  and  provided  to  the 
Service  and  the  grantee  for  official 
comments. 

(2)  Final  Audit  Report.  The  auditor's 
report  issued  after  the  official  comment 
period  has  expired.  It  includes  the 
auditor's  findings  and 
recommendations,  comments  received 
on  the  draft  audit  report,  and  the 
auditor's  response. 

E.  Auditor.  A  public  accountant  or  a 
Federal.  State,  or  local  government  audit 
organization  that  meets  the  general 
standards  specified  in  Generally 
Accepted  Government  Auditing 
Standards. 

F.  Corrective  Action.  Specific  action(s) 
to  resolve  an  audit  finding  in  a  manner 
consistent  with  the  Service 
determination. 

G.  Corrective  Action  Plan.  A  plan 
prepared  by  the  Ser\'ice  in  consultation 
with  the  grantee  for  addressing  all  audit 
findings  and  implementing  sustained 
recommendations  contained  in  audit 
reports.  At  a  minimum,  it  contains  four 
components:  Auditor's  Findings  and 
Recommendations,  Service 
Determination.  Corrective  Action,  and 
Resolution. 

H.  Engagement  Letter.  The  official 
notification  of  a  pending  audit  from  the 
auditor  to  the  grantee,  including  a 
request  for  information. 

I.  Entrance  Conference.  The  meeting 
involving  the  auditor,  the  Service,  the 
grantee,  and  others,  if  needed,  that 
officially  begins  the  audit  fieldwork. 

J.  Exit  Conference.  The  optional 
meeting  at  the  conclusion  of  the 
fieldwork.  involving  the  auditor,  the 


Service,  the  grantee,  and  others,  to 
review  the  preliminan.-  results  of  the 
audit. 

K.  Federal  Assistance  Program.  A 
Program  that  administers  the 
responsibilities  of  the  Secretary  of  the 
Interior  under  the  Federal  Assistance  in 
Sport  Fish  Restoration  Act.  Federal 
Assistance  in  Wildlife  Restoration  Act. 
Clean  Vessel  Act.  Coastal  Wetlands  Act, 
the  Partnerships  for  Wildlife  Act.  and 
other  Acts  that  establish  grant  programs. 
The  Service's  Division  of  Federal 
Assistance  fulfills  these  responsibilities. 

L.  Fieldwork.  Work  that  tne  auditor 
performs  between  the  entrance  and  exit 
conference. 

M.  Final  Action.  The  completion  of  all 
actions,  including  documentation, 
necessar\'  to  implement  a  specific  audit 
recommendation  and  resolve  an  audit 
finding. 

N.  Grantee.  The  entity  to  which  the 
Service  awards  a  grant  and  who  is 
accountable  for  use  of  the  Federal  funds 
provided. 

O.  Office  of  Financial  Management 
(PFM).  The  Department  of  the  Interior 
organization  under  the  Assistant 
Secretary' — Policy,  Management,  and 
Budget,  that  tracks  audit 
recommendations  to  final  action. 

P.  Office  of  Hearings  and  Appeals. 
The  Department  of  the  Interior 
organization  responsible  for  disposition 
of  grantee  appeals  to  the  Secretary-  of  the 
Interior. 

Q.  Office  of  Inspector  General  (OIG). 
The  Department  of  the  Interior 
organization  responsible  for  conducting, 
super\ising,  and  coordinating  audits, 
evaluations,  investigations,  and  other 
activities  relating  to  programs  and 
operations  of  the  Department. 

R.  Planning.  A  dynamic  process 
involving  the  auditor,  the  Service,  and 
grantees,  that  continues  throughout  the 
audit  and  wiiich  includes  identif\'ing 
the  scope  of  the  audit,  the  audit 
schedule,  and  milestones;  who  will 
conduct  the  audit:  points  of  contact; 
logistical  requirements:  issues  of 
potential  concern;  and  the  detailed  steps 
for  conducting  the  audit. 

S.  Resolution.  A  process  to  address 
and  resolve  each  finding  and 
recommendation  in  the  audit  report. 

T.  Scope.  The  depth  and  coverage  of 
work  conducted  to  accomplish  the  audit 
objectives.  The  scope  of  the  audit 
includes  the  financial  and  program 
elements,  time  period,  and  locations  to 
be  covered  by  the  audit.  Scope  is  set  by 
the  auditor,  who  should  exercise  due 
professional  care,  sound  judgment,  and 
consideration  of  the  nature  and 
character  of  the  engagement. 

U.  Service  Audit  Liaison  Officer.  The 
Washington  Office  representative  who 
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serves  as  the  point  of  contact  for 
foUowup  activities  pertaining  to  grantee 
audits. 

V.  Service  Determination.  The  Service 
decision  to  sustain  (accept)  or  not 
sustain  (reject)  the  auditor's  finding  and 
recommendation. 

W.  Single  Audit  Report.  An  audit  of 
a  grantee  completed  in  accordance  with 
the  requirements  of  the  Single  Audit  Act 
of  1984.  as  amended,  and  OMB  Circular 
A-133.  These  audits  are  separate  from 
Federal  Assistance  Program  specific 
audits  (grantee  audits). 

X.  We/Us.  As  used  throughout  this 
Part,  the  terms  "we"  and  "us"  refer  to 
the  Fish  and  Wildlife  Service. 

1.9     What  phases  are  included  in  a 
Federal  Assistance  Program  grantee 
audit? 

A.  Planning  (417  F\V  2).  The  auditor, 
in  consultation  with  the  Service  and  the 
grantee,  identifies  programmatic  and 
financial  elements  to  be  audited, 
establishes  the  period  to  be  audited, 
identifies  issues  of  potential  concern, 
and  ensures  that  the  audit  meets 
Government  standards.  The  planning 
phase  helps  to  ensure  a  nationally 
consistent,  effective,  and  timely  audit 
process.  Audit  planning  establishes  the 
audit  schedule,  identifies  who  will 
conduct  the  audit,  identifies  point(s)  of 
contact,  sets  milestones,  and  describes 
logistical  requirements. 

B.  Conducting  and  Reporting  (417  FVV 
3).  The  audit  conducting  and  reporting 
.phase  helps  to  ensure  independent 
examination  of  grantees  consistent  with 
Government  auditing  standards. 

C.  Audit  Resolution  (417  FVV  4).  The 
audit  resolution  phase  ensures  that  we 
track  and  resolve  all  findings  and 
recommendations  in  a  timelv  and 
efficient  manner. 

D.  Appeals  (417  FVV  5).  The  appeals 
process  allows  a  grantee  to  appeal 
Service  determinations,  corrective 
actiors,  or  resolutions. 

E.  Single  Audit  Act  Audits  (417  FVV 
6).  Policy  for  resolving  findings  from 
audits  conducted  under  the  Single 
Audit  Act. 

Chapter  2.  Planning  (41 7  FW  2) 

2. 1  What  is  the  purpose  of  this 
chapter?  This  chapter  describes  audit 
planning.  See  417  FVV  1  for  authorities, 
responsibilities,  and  definitions.  Other 
chapters  in  this  Part  establish  policy 
and  procedures  for  audit  conducting 
and  reporting,  resolution,  and  appeals. 

2.2  What  is  audit  planning  and  why 
do  it?  During  the  audit  planning  phase, 
the  auditor,  in  conjunction  with  the 
Service  and  the  grantee,  identifies  the 
scope  of  the  audit,  the  audit  schedule 
and  milestones,  the  personnel  who  will 
conduct  the  audit,  points  of  contact. 


logistical  requirements,  issues  of 
potential  concern,  and  the  detailed  steps 
for  conducting  the  audit.  The  scope  of 
the  audit  includes  the  financial  and 
program  elements,  time  period,  and 
locations  to  be  covered  by  the  audit. 
Audit  planning  helps  to  ensure  that  we 
have  a  nationally  consistent,  effective, 
and  timely  audit  process. 

2.3     What  are  the  key  coordination 
steps  in  audit  planning? 

A.  Engagement  Letter.  The  auditor  is 
responsible  for  notifying  a  grantee  of  a 
pending  audit.  The  auditor  sends  an 
engagement  letter  to  the  grantee,  with  a 
copy  to  the  Regional  Director, 
approximately  90  calendar  days,  or  as 
negotiated  with  the  grantee,  prior  to  the 
audit  entrance  conference.  This  letter 
informs  the  grantee  of  the  audit 
objectives,  the  audit  period,  the  key 
program  elements  being  audited,  the 
information  and  documents  the  grantee 
must  make  available,  and  the  logistical 
needs  for  conducting  the  fieldwork. 

B.  Grantee's  initial  reply  to  the 
Auditor's  engagement  letter.  The  grantee 
will  respond  to  the  auditor's 
engagement  letter  within  45  calendar 
days  after  receipt,  and  provide  available 
information.  The  grantee  acknowledges 
the  auditor's  engagement  letter  by 
providing  a  written  response,  including 
as  much  requested  data  as  is  practical  at 
that  time.  The  grantee  notifies  the 
auditor  of  any  information  that  is  not 
available  and  estimates  the  date  when 
the  information  will  be  available  or 
explains  why  it  cannot  be  provided. 
Auditors  should  review  data  prior  to 
arriving  on  site  in  order  to  ensure  a 
more  timely  and  efficient  onsite  audit 
with  minimal  disruption  of  the  grantee's 
normal  operations. 

C.  Pre-Audit  Coordination.  The 
auditor  schedules  a  pre-audit 
coordination  meeting  with  the  Regional 
Director  and  regional  Federal  Assistance 
staff.  The  purposes  of  the  meeting  are 
for  the  auditor  to  become  familiar  with 
grants  that  were  active  during  the  audit 
period  and  for  the  Service  to  discuss 
specific  concerns.  The  regional  Federal 
Assistance  staff  mav  solicit  grantee 
input  prior  to  this  meeting. 

D.  Coordination  with  State  Auditor. 
The  auditor  contacts  the  audit  agency  or 
group  that  performed  the  statewide 
audit  or  agency-specific  audit  to  obtain 
access  to  audit  work  papers.  The  auditor 
reviews  prior  audits  of  the  grantee's 
program  to  aid  in  identif\'ing  issues  to 
be  evaluated,  obtain  a  general 
understanding  of  the  grantee's 
accounting  and  internal  control  systems, 
and  avoid  duplication  of  effort. 

E.  Auditor  review  of  past  audit 
findings.  Using  Government  Auditing 
Standards,  the  auditor  is  required  to 


review  corrective  actions  from  prior 
audits  to  determine  if  the  grantee  has 
implemented  them  or  if  additional 
actions  are  needed. 

2.4  What  could  the  scope  of  an  audit 
include?  The  scope  of  an  audit  may 
include  one  or  more  of  the  following 
components: 

A.  A  financial  compliance  component 
to  determine  if: 

(1)  A  grantee  properly  conducts 
financial  operations. 

(2)  Financial  reports  are  submitted 
timely  in  accordance  with  established 
due  dates  and  conform  with  generally 
accepted  accounting  principles. 

(3)  Operations  comply  with 
applicable  laws  and  regulations. 

(4)  Expenditures  claimed  by  the 
grantee  were  eligible,  approved, 
allowable,  and  allocable  for  costs 
necessary  to  accomplish  the  objectives 
in  the  approved  grant. 

B.  A  component  to  determine  whether 
or  not  the  grantee  accomplished  the 
work  or  objectives  approved  in  the 
grant. 

C.  An  economy  and  efficiency 
component  to  determine  whether  or  not 
the  grantee  efficiently  and  economically 
managed  resources;  e.g..  personnel, 
property,  space. 

2.5  Who  determines  the  scope  of  an 
audit?  The  auditor  determines  the  scope 
of  the  audit.  The  auditor  consults  with 
the  grantee  and  the  Ser\'ice,  and 
supplements  and  builds  upon  other 
audits  of  the  grantee,  to  set  the  scope  of 
the  audit  and  identify  the  depth  and 
coverage  of  the  audit  work.  Reports 
issued  by  the  OIG  will  address  only  the 
initial  2-year  period  unless  there  is 
some  extraordinary  finding.  This  2-year 
period  applies  to  the  audit  period  itself 
and  does  not  eliminate  Service 
responsibilities  for  general  oversight  of 
the  Federal  Assistance  program  outside 
of  that  timeframe.  The  auditor  may  use 
previous  audits  or  other  information 
from  outside  the  audit  period  as 
reference  to  improve  the  effectiveness 
and  efficiencv  of  the  audit. 

2.6  Will  the  audit  be  limited  to  a  2- 
year  period?  All  reports  will  be  limited 
to  addressing  the  2-year  audit  period 
unless  there  is  some  extraordinary 
finding.  To  be  considered  extraordinary, 
a  finding  must  meet  the  threshold  of:  (a) 
Fraud:  (b)  direct  and  material  illegal 
acts:  or  (c)  noncompliance  that  could 
result  in  exclusion  from  further 
participation.  With  the  exception  of  a 
fraud  investigation,  expanding  the  audit 
period  to  investigate  extraordinary 
findings  requires  the  express  written 
approval  of  the  Director.  Justification  for 
requesting  an  expanded  audit  period 
must  address  the  elements  of  criteria, 
condition,  and  effect  (measure  of 
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consequences)  of  the  finding.  The  audit 
period  may  be  expanded  to  include  all 
unaudited  Federal  funds  and  license  fee 
revenues. 

2. 7  Will  the  grantee  be  notified  of  an 
expanded  audit?  Yes.  The  Regional 
Director  promptly  notifies  the  grantee  in 
writing  of  a  change  in  the  period  being 
audited.  The  notification  will  include 
the  reason  for  the  change. 

2.8  Can  a  grantee  appeal  the  scope 
of  an  audifi"  No.  An  audit  is  an 
independent  examination  of  the 
grantee's  Federal  Assistance  Program. 
However,  the  grantee  may  contact  the 
Regional  Director  if  the  grantee  has 
concern  about  the  programs  or  activities 
being  audited  that  have  no  relation  to 
the  Federal  Assistance  program. 

Chapter  3,  Conducting  and  Reporting  on 
Grantee  Audits  (4 1 7  F\V  3) 

3.1  What  is  the  purpose  of  this 
chapter?  This  chapter  provides 
procedures  for  conducting  and  reporting 
on  audits  of  Federal  Assistance  Program 
grantees., See  417  FW  1  for  authorities, 
responsibilities,  and  definitions.  Other 
chapters  in  this  Part  establish  policy 
and  procedures  for  audit  planning, 
resolution,  and  appeals. 

3.2  What  is  the  objective  of  the 
conducting  and  reporting  phase?  The 
objective  of  the  conducting  and 
reporting  phase  is  to  ensure  that 
independent  examination  of  grantees  is 
consistent  with  Government  auditing 
standards.  This  examination  results  in  a 
final  audit  report  issued  by  the  OIG. 

3.3  What  steps  does  the  conducting 
and  reporting  phase  involve?  The 
conducting  and  reporting  phase 
involves  the  following  steps: 

A.  Audit  Entrance  Conference.  This 
meeting  marks  the  official  beginning  of 
the  fieldwork. 

B.  Fieldwork.  Fieldwork  usually  takes 
3  to  4  months  to  complete,  including 
site  visits.  The  auditor,  the  grantee,  and 
the  Regional  Director  communicate 
regularly  to  resolve  potential  audit 
findings  and  recommendations  before 
the  auditor  prepares  the  draft  audit 
report. 

C.  Compilations  of  Findings  and 
Recommendations.  Prior  to  the  exit 
conference,  the  auditor  will  provide  the 
grantee  and  the  Service  with  a 
compilation  of  the  findings  and 
recommendations  that  were  developed 
during  the  audit  and  that  will  be  used 
as  the  basis  for  preparing  the  draft  audit 
report. 

D.  Audit  Exit  Conference.  After 
providing  the  compilation  of  findings 
and  recommendations  for  review,  the 
auditor  schedules  an  audit  exit 
conference  with  the  Regional  Director 
and  the  grantee.  This  conference 


provides  an  opportunity  for  the  grantee 
and  Service  representatives  to  ask  for  or 
provide  further  clarification  as  well  as 
to  address  any  other  concerns.  If 
significant  changes  are  made  to  the 
findings  and  recommendations  on  the 
basis  of  discussions  at  the  exit 
conference  or  as  a  result  of  additional 
audit  work  after  the  exit  conference,  the 
auditor  will  provide  the  revised  findings 
and  recommendations  to  the  grantee 
and  the  Service,  with  a  request  for 
comments,  prior  to  preparing  the  draft 
audit  report.  The  completion  of  the 
audit  exit  conference  marks  the 
completion  of  the  fieldwork. 

E.  Draft  Audit  Report.  After  the  exit 
conference,  the  auditor  will  provide  a 
draft  audit  report  to  the  Service  and  the 
grantee,  with  a  request  for  written 
comments  within  30  days.  The  grantee 
must  provide  comments  to  the  Regional 
Director  for  forwarding  to  the  auditor. 
The  grantee  can  request  additional 
review  time,  with  justification,  in 
writing  to  the  Regional  Director. 

F.  Final  Audit  Report.  The  final  audit 
report  is  issued  by  OIG  to  the  Director, 
and  includes  both  the  grantee's  response 
and  the  auditor's  reply. 

3.4  What  is  an  audit  entrance 
conference?  The  auditor  schedules  this 
conference  in  consultation  with  the 
grantee  and  the  Regional  Director  to 
mark  the  official  beginning  of  the 
fieldwork.  Participants  include  the 
auditor  and  representatives  from  the 
grantee  and  the  Region.  The  auditor  will 
explain  the  audit  objectives  and  process, 
address  logistical  needs,  establish  a 
tentative  schedule,  and  answer 
questions. 

3.5  Who  provides  technical 
guidance  to  the  auditor  on 
interpretation  and  application  of 
Federol  Assistance  Program  rules  and 
regulations?  The  Regional  Director 
provides  routine  guidance  and 
interprets  laws,  rules,  regulations,  and 
policies  for  the  auditor  during  the 
conduct  of  the  audit.  The  Assistant 
Director — Wildlife  and  Sport  Fish 
Restoration  ensures  consistent 
interpretation  and  application  of  rules, 
regulations,  and  laws  nationwide. 

3.6  Will  the  auditor  issue  status 
reports?  Yes.  During  the  fieldwork,  the 
auditor  provides  monthly  status  reports, 
or  more  ft-equently  as  may  be  specified 
during  the  entrance  conference,  to  the 
Regional  Director  and  the  Chief, 
Division  of  Federal  Assistance 
(Washington  Office),  and  to  the  grantee, 
unless  the  grantee  advises  otherwise. 
The  status  report  contains  a  brief 
description  of  preliminary  findings  and 
how  the  audit  is  progressing. 

3.7  Is  the  Sen'ice  required  to  share 
monthly  status  reports?  No.  The 


auditor's  monthly  status  reports  are 
proprietary,  and  we  will  share  these 
reports  with  the  grantee  only. 

3.8  Will  the  auditor  consult  with  the 
Service  on  potential  findings  while  the 
audit  is  in  progress?  Yes.  The  auditor 
must  report  all  potential  findings  to  the 
grantee,  the  Regional  Director,  and  the 
Assistant  Director — Wildlife  and  Sport 
Fish  Restoration  as  soon  as  possible. 
However,  in  the  case  of  illegal  activity 
or  suspected  fraud,  the  auditor  must 
immediately  report  such  findings  to  the 
OIG — Division  of  Investigations  without 
notice  to  the  Service  or  grantee. 

3.9  How  does  the  Sennce  address 
major  issues  identified  during  the  audit? 
If  the  Regional  Director  or  the  Chief, 
Division  of  Federal  Assistance 
(Washington  Office),  has  a  concern 
about  potential  findings  by  the  auditor, 
he/she  contacts  the  Assistant  Director, 
the  auditor,  and  the  grantee  to  deal  with 
the  issue(s)  as  soon  as  possible.  If  the 
Regional  Director  or  the  Chief  believes 
that  an  issue  is  of  national  concern,  he/ 
she  notifies  the  Assistant  Director — 
Wildlife  and  Sport  Fish  Restoration.  The 
Assistant  Director  determines  the 
appropriate  action  for  national 
application  and  issue  resolution  and 
issues  written  guidance  to  the  Regional 
Directors. 

3.10  Can  audit  findings  be  resolved 
while  the  field  audit  is  still  in  progress? 
Yes.  When  practical  and  feasible,  we 
work  wdth  grantees  to  resolve  audit 
findings  while  the  auditor  is  still  on  site 
so  that  he/she  can  verify  and  document 
the  resolution  in  audit  work  papers  and 
report  the  resolution  in  the  final  audit 
report.  The  auditor  must  document  all 
reportable  conditions,  including  those 
resolved  during  the  audit,  to  meet 
Government  Auditing  Standards.  Upon 
written  request  to  the  auditor,  the 
Service  and  Uie  grantee  will  be  provided 
copies  of  the  auditor's  working  papers 
that  are  needed  to  fully  understand  and 
resolve  the  audit  findings  and 
recommendations. 

3.11  Will  the  Service  and  the  grantee 
have  an  opportunity  to  rexiew  findings 
and  recommendations  prior  to  the  exit 
conference?  Yes.  Copies  of  findings  and 
reconunendations  will  be  provided  to 
the  Service  and  grantee  for  comment  as 
they  are  developed  throughout  the  audit 
fieldwork  phase.  The  findings  and 
recommendations  are  subject  to  revision 
based  on  any  comments  received  from 
the  Service  or  the  grantee.  The  findings 
and  recommendations  provide  the  basis 
for  the  draft  audit  report. 

3.12  Is  an  audit  exit  conference 
required  and.  if  so,  when  does  it  occur? 
No,  is  it  not  required.  An  audit  exit 
conference  will  be  conducted  at  the 
option  of  the  State.  The  auditor 
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schedules  the  audit  exit  conference  with 
the  Service  and  the  grantee,  to  occur  on 
a  mutually  agreeable  date.  This 
conference  is  an  opportunity  for  the 
grantee  and  the  Service  to  request  or 
provide  further  clarification  on  the 
potential  findings  and  to  address  any 
other  concerns  relating  to  the  conduct  of 
the  audit.  Participants  include  the 
auditor  and  representatives  of  the 
Service  and  the  grantee. 

3.13  Can  audit  findings  change  as  a 
result  of  the  exit  conference?  Yes.  The 
auditor  takes  information  received 
during  the  exit  conference  under 
advisement.  The  auditor  may  modify 
the  findings  or  recommendations  before 
preparing  the  draft  audit  report. 

3.14  XVill  the  grantee  and  the  Service 
have  an  opportunity  to  review  and 
respond  to  audit  findings  in  the  draft 
audit  report?  Yes. 

A  After  receipt  of  the  draft  audit 
report,  the  grantee  has  30  calendar  days 
to: 

(1)  Concur  with  the  audit  findings  and 
recommendations; 

(2)  Offer  clarifying  language  for 
incorporation  into  the  report;  or 

(3)  Disagree  with  audit  findings  or 
recommendations,  and  provide 
addititmal  information,  if  appropriate, 
to  support  the  grantee's  position  on 
specific  audit  findings. 

B,  The  grantee  may  ask  the  Regional 
Director  for  additional  review  time.  This 
written  request  must  include  supporting 
justification.  The  Regional  Director 
responds  in  writing  to  the  grantee's 
request  and  instructs  the  auditor  and  the 
grantee  accordingly. 

C.  The  auditor  will  summarize  the 
grantee's  response  in  the  final  report 
and  include  the  complete  text  of  the 
grantee's  response  as  an  attachment. 

3.15  Will  the  auditor  respond  to  the 
grantee's  written  comments  on  draft 
audit  report  findmgs  and 
recommendations:'  Yes.  The  auditor 
responds  to  the  grantee's  comments  in 
the  final  audit  report. 

J.  1 6     Who  issues  the  final  audit 
report,  and  to  whom  is  it  issued''  The 
OIG  issues  the  final  audit  report  to  the 
Service  Director,  with  a  copv  to  the 
Chief.  Division  of  Federal  Assistance 
and  the  .Assistant  Director — Wildlife 
and  Sports  Fish  Restoration.  The  OIG 
also  sends  copies  of  the  report  to  the 
appropriate  Regional  Director  and  the 
Service  Audit  Liaison  Officer.  The 
Chief.  Division  of  Federal  Assistance 
(Washington  Office),  distributes 
informational  copies  to  all  other 
Regional  Directors. 

3.17     Who  provides  the  final  audit 
report  to  the  grantee''  The  Regional 
Director  immediately  transmits  a  copy 
of  the  final  audit  report  to  the  grantee. 


3. 1 8  Who  can  distribute  the  final 
audit  report  to  the  public?  The  OIG 
originates  the  final  audit  report  and  is 
responsible  for  distribution  per  43  CFR 
2.15.  The  final  audit  report  is  available 
for  distribution  to  the  public  by  the  OIG 
at  the  time  it  is  issued, 

3.19  Will  final  audit  reports  appear 
on  the  Internet?  As  the  "office  of 
record  ".  the  OIG  makes  the  decision  to 
post  final  audit  reports  on  the  Internet 
in  accordance  with  Departmental 
regulations  (43  CFR  2,15).  They  will 
post  final  audit  reports  after  appropriate 
review  and  as  time  allows.  Requests  for 
copies  of  final  audit  reports  not  found 
on  the  OIG's  Internet  site  should  be 
directed  to  the  FOIA  Officer,  Office  of 
the  Inspector  General. 

3.20  Can  a  grantee  register  a  formal 
complaint  regarding  the  conduct  of  the 
audit?  Yes.  A  grantee  may  register  a 
written  complaint  with  the  Regional 
Director  at  any  point  during  the  audit. 

Chapter  4,  Audit  Resolution  f417  FW  4) 

4.1  What  is  the  purpose  of  this 
chapter?  This  chapter  establishes  policy 
and  procedures  for  tracking  and 
resolving  findings  and  implementing 
recommendations  from  audits  of  Federal 
Assistance  Program  grantees.  See  417 
FW  1  for  authorities,  responsibilities, 
and  definitions.  Other  chapters  in  this 
Part  establish  policy  and  procedures  for 
audit  plaiuiing.  conducting  and 
reporting,  and  appeals, 

4.2  When  does  audit  resolution 
begin?  The  formal  audit  resolution 
process  begins  on  the  date  the  OIG 
issues  the  final  audit  report  per  361  DM. 
However,  the  Regional  Director  will 
work  with  the  grantee  while  the  audit  is 
in  progress  to  resolve  issues  that  the 
auditor  identifies.  Exhibit  1  provides  the 
maximum  timeframes  for  each  phase  of 
the  audit  resolution  process. 

4.3  Who  prepares  the  CAP?  The 
Regional  Director  and  the  grantee 
negotiate  the  terms  of  the  CAP  through 
written  and  oral  discussions  of  the 
auditor's  findings  and 
recommendations,  the  grantee's 
comments,  the  auditor's  response,  and 
the  Service's  determination.  The 
Regional  Chief.  Division  of  Federal 
Assistance,  in  coordination  with  the 
grantee  and  the  Chief,  Division  of 
Federal  Assistance  (Washington  Office), 
prepares  the  CAP  for  the  Regional 
Director's  signature. 

4.4  How  much  time  does  the  Service 
have  to  prepare  a  CAP?  The  OIG  must 
receive  the  CAP  not  later  than  90 
calendar  days  from  the  date  the  OIG 
issued  the  final  audit  report. 

A.  The  Regional  Director  has  45 
calendar  days  to  prepare  the  CAP  and 
submit  it  to  the  Assistant  Director — 


Wildlife  and  Sport  Fish  Restoration, 
attention:  Division  of  Federal  Assistance 
(Washington  Office). 

B.  The  Assistant  Director-^Wildlife 
and  Sport  Fish  Restoration  has  30 
calendar  days  to  review  the  CAP, 
concur,  and  return  to  the  Regional 
Director. 

C.  The  Regional  Director  has  15 
calendar  days  to  approve  the  CAP  and 
forward  it  to  the  OIG. 

D.  If  the  Regional  Director  and  the 
Assistant  Director — Wildlife  and  Sport 
Fish  Restoration  do  not  concur  with  the 
CAP.  the  matter  is  referred  to  the 
Director  and  timeframes  are  as  indicated 
in  Exhibit  1. 

4.5  Can  the  Service  request 
additional  time  to  prepare  the  CAP?  If 
the  Assistant  Director  and  Regional 
Director  cannot  resolve  their 
differences,  the  Director  will  make  the 
final  decision.  The  Assistant  Director 
may  request  a  30-calendar-dav 
extension  from  the  OIG  if  needed. 

4.6  What  are  the  content  and  format 
for  a  CAP? 

A.  A  cover  page  that  clearly  identifies 
the  grantee  audited,  the  years  audited, 
and  the  report  number.  Obtain  this 
information  from  the  title  of  the  OIG's 
final  audit  report. 

B.  The  CAP  addresses  all  audit 
findings  and  recommendations  that  the 
OIG  identifies  in  the  final  audit  report. 
The  CAP  contains,  at  a  minimum: 

(1)  Auditor's  Findings  and 
Recommendations.  The  OIG  identifies 
findings  and  recommendations  that  we 
must  address  in  the  CAP. 

(2)  Service  Determination.  The 
Service  sustains  (accepts)  or  does  not 
sustain  (rejects)  each  finding  and 
recommendation.  Sustained 
recommendations  from  the  final  audit 
report  must  result  in  planned  corrective 
actions.  If  the  Regional  Director  does  not 
sustain  an  audit  finding,  he  or  she 
explains  the  basis,  including  legal 
citations,  for  that  determination.  The 
CAP  addresses  both  sustained  and 
nonsustained  findings. 

(3)  Corrective  Action.  This  component 
identifies  specific  corrective  action(s)  to 
resolve  the  finding  consistent  with  the 
Service  Determination.  It  specifies 
necessary  actions,  target  dates,  and  the 
person  responsible  for  carrying  out  each 
action.  It  also  specifies  how  the  grantee 
should  implement  the  corrective  actions 
to  resolve  the  issues. 

(4)  Resolution.  This  component 
describes  documentation  that  we 
require  of  the  grantee  to  verify- 
implementation  of  the  corrective 
action(s). 

4.7  Who  must  review  and  concur 
with  the  CAP?  The  Assistant  Director — 
Wildlife  and  Sport  Fish  Restoration  will 
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review  the  draft  CAP  and  decide 
whether  to  concur  or  not  to  concur 
within  30  calendar  days  from  the  date 
the  Region  forwards  the  CAP  to  the 
Washington  Office. 

4.8  What  happens  if  the  Assistant 
Director  does  not  concur  with  the 
Region 's  draft  CAP?  The  Assistant 
Director  will  work  with  the  Regional 
Director  to  resolve  any  disagreements 
with  the  CAP.  If  they  cannot  resolve 
their  differences,  the  Director  will  make 
the  final  decision.  The  Assistant 
Director  may  request  a  30-calendar-day 
extension  from  the  OIG  if  needed. 

4.9  When  is  the  CAP  rexiewed  at  the 
Department  level?  The  Department 
reviews  the  CAP  when  it  is  not 
approved  by  the  Regional  Director 
within  90-i20  calendar  days.  PFM 
reviews  all  CAP  resolutions  placed  in 
tracking.  If  PFM  does  not  concur  with 
all  CAP  resolutions.  PFM  will  notif\'  the 
Service.  The  CAP  may  be  returned  to 
the  Regional  Director  for  rtnision  in 
consultation  with  the  grantee.  PFM 
tracks  resolution  of  all  audit 
recommendations. 

4.10  Are  all  audit  recommendations 
tracked?  Yes.  The  Regional  Director 
tracks  all  audit  recommendations  listed 
in  the  CAP  and  reports  to  the  Assistant 
Director  annually  on  progress. 

A.  When  OIG  receives  the  CAP  within 
90-120  calendar  days,  PFM  tracks  only 
the  audit  recommendations  that  are  not 
resolved  or  implemented 

B.  When  OIG  does  not  receive  the 
CAP  within  90-120  calendar  days,  PFM 
tracks  all  audit  recommendations. 

4. 1 1  Who  forwards  the  CAP  to  the 
OIG?  Within  15  calendar  days  of  the 
Washington  Office  concurrence,  the 
Regional  Director  approves  and 
immediatelv  forwards  the  CAP  to: 

A.  OIG.  and 

B.  The  Grantee,  for  implementation. 
The  Regional  Director  will  provide  a 
copy  to  the  Assistant  Director — Wildlife 
and  Sport  Fish  Restoration.  The  date  the 
Regional  Director  approves  the  CAP 
starts  the  21 -day  appeal  window 
described  in  41 7  F\V  5. 

4.12  What  happens  if  the  OIG  does 
not  concur  with  one  or  more  of  the 
resolutions  in  the  CAP?  The  OIG 
forwards  the  CAP  to  PFM.  PFM  will 
instruct  the  Regional  Director  to  correct 
the  CAP. 

4.13  How  much  time  does  the 
grantee  have  to  implement  the  CAP? 
The  corrective  action  for  each  finding 
has  a  specific  deadline  as  negotiated 
during  development  of  the  CAP.  A 
grantee  may  request  additional  time 
from  the  Regional  Director.  The  request 
must  be  in  writing  and  justifv  the  time 
requested.  The  Regional  Director 


consults  with  the  Chief.  Division  of 
Federeil  Assistance  (Washington  Office), 
as  needed,  and  responds  in  writing  to 
the  grantee  within  10  working  days  of 
receipt  of  the  grantee's  request  The 
Regional  Director  notifies  the  Chief. 
Federal  Assistance  (Washington  Office) 
of  whether  the  Regional  Director 
concurs  or  not.  and  the  Chief  of  Federal 
Assistance  notifies  the  Audit  Liaison 
Officer  of  the  change. 

4.14  Who  monitors  implementation 
of  the  CAP' The  Regional  Director 
monitors,  tracks,  and  documents 
implementation  of  the  CAP  and  keeps 
the  Director,  through  the  Chief,  Division 
of  Policy  and  Directivps  Management, 
informed  of  impiementatiun  progress. 

4.15  Who  can  distribute  the  CAP  to 
the  public?  The  Regional  Director 
originates  the  CAP  and  makes  it 
available  to  the  public  upon  request,  but 
only  after  the  CAP  has  been  sent  to  the 
OIG  and  the  grantee  has  received  a 
copy.  A  grantee  may  release  a  copy  of 
the  CAP  at  his  or  her  discretion. 

4.16  Will  the  CAP  be  published  on 
the  Internet?  The  Chief.  Division  of 
Federal  Assistance  (Washington  Office) 
will  coordinate  with  the  Chief,  Division 
of  Policy  and  Directives  Management, 
and  the  OIG  to  determine  if  posting  a 
specifically  requested  document  on  the 
Internet  is  appropriate.  If  the  Service 
receives  three  or  more  requests  from  the 
public  for  a  specific  CAP,  Department  of 
the  Interior  guidance  is  that  the  Serxdce 
make  that  CAP  available  on  the  Internet 
per  the  Freedom  of  Information  Act. 

4.17  How  can  a  final  CAP  be 
modified?  Only  the  Director  or  the 
Secretar\'  may  modif\'  the  final  CAP  as 
the  result  of  an  appeal  completed  in 
accordance  with  417  FW  5  or  50  CFR 
80.7,  except  that  deadlines  for 
implementation  of  corrective  actions 
may  be  changed  upon  written  approval 
by  the  Regional  Director  in  accordance 
with  paragraph  4.13  and  after 
consultation  with  the  Chief,  Division  of 
Federal  Assistance  (Washington  Office), 
as  needed.  If  conditions  change  for  a 
grantee  that  affect  the  grantee's  ability  to 
implement  the  CAP,  as  agreed  to,  the 
grantee  may  petition  the  Regional 
Director  to  modifv'  the  CAP.  Upon 
receipt  of  this  petition,  the  Region 
submits  the  CAP  amendment  to  the  AD- 
MBSP  through  the  Washington  Office 
for  concurrence.  The  AD-MBSP 
forwards  the  amended  CAP  to  PDM, 
who  then  forwards  the  amended  CAP  to 
PFM. 

4.18  Can  a  grantee  appeal  a  Service 
determination  or  corrective  action  in  the 
final  CAP?  Yes.  A  grantee  may  appeal  a 
Service  determination,  corrective  action, 
or  resolution  contained  in  the  final  CAP 


bv  the  appeals  process  described  in  417 
FVV5 

4.19  Are  status  reports  required 
during  implementation  of  the  CAP'  If 
PFM  requires  us  to  submit  status  reports 
on  specific  corrective  actions,  we  will 
request  status  reports  from  the  grantee 

4.20  Are  there  penalties  if  a  grantee 
does  not  resolve  audit  findings  m  the 
Corrective  Action  Plan?  Yes.  remedies 
for  noncompliance  are  found  at  43  CFR 
12.83.  Additionally,  the  enforcement 
remedies  in  this  section  do  not  preclude 
the  grantee  from  being  placed  in  a  high- 
risk  status  as  discussed  at  43  CFR  12.52, 
or  being  subject  to  debarment  or 
suspension,  discussed  at  43  CFT?  12.75. 

4.21  How  is  an  audit  closed?  When 
resolution  is  being  tracked  bv  PFM,  the 
Regional  Director  sends  a  memorandum 
to  the  Director  documenting  that  final 
action  is  complete  (all  corrective  actions 
have  been  implemented)  and  requesting 
that  the  audit  be  closed.  The  Regional 
Director  routes  this  memorandum,  with 
implementation  documentation, 
through  the  Chief,  Division  of  Federal 
Assistance  (Washington  Office),  for 
review  and  concurrence.  The  Chief, 
Division  of  Federal  Assistance 
(VVashington  Office),  then  forwards  a 
copy  of  the  memorandum  to  the  Chief, 
PDM,  for  review  and  concurrence. 
When  all  concerns  are  satisfied,  the 
Service  Audit  Liaison  Officer  forwards  a 
copy  to  the  Audit  FoUowup  Program 
Liaison  in  PFM.  If  PFM  concurs  that  all 
action(s)  has  been  implemented,  PFM 
notifies  the  Service  Audit  Liaison 
Officer  that  the  audit  is  resolved.  The 
Service  Audit  Liaison  Officer  notifies 
the  Chief,  Division  of  Federal  Assistance 
(Washington  Office),  who  releases  the 
original  memo  to  the  Director,  If  the 
Director  concurs,  he  signs  it  and  returns 
it  to  the  Regional  Director  officially 
closing  the  audit.  The  Regional  Director 
notifies  the  grantee  that  the  audit 
findings  are  resolved  and  closed.  When 
resolution  is  not  being  tracked  by  PFM, 
the  Regional  Director  will  receive  a 
memorandum  from  the  OIG  that 
indicates  the  CAP  is  resolved.  The 
Regional  Director  will  notifS'  the  grantee 
the  audit  is  closed. 

Exhibit  1— 417FW4 

Timeframes 

■\udit  Resolution  Process  for  Federal 
Assistance  Grant  .\udits 

Note:  The  OIG  allows  90  calendar  days  for 
bureaus  to  prepare  a  corrective  action  plan. 
The  number  of  days  indicated  below  is  the 
established  maximum  time  period  for  each 
resolution  phase.  (See  417  FW  4) 
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Calendar  day 


Responsible  organization 


-r 


Action/comments 


2-45 


46-75 


76-90 


76-120 


90-120 


120*  PFM/Service 


OIG  

RD,  grantee.  Chief  FA/WO 


Chief  FAA/VO  (AD-WSF) 


RD,  AD-MBSP,  D   OIG 


OIG  issues  final  audit  report  (Resolution  time  tracking  process  starts.)  (417  FW  4  2) 

RD  prepares  draft  CAP  in  coordination  with  grantee  and  Chief,  FA/Vi/O.  Submits  the 
draft  CAP  to  the  AD-MBSP,  attention;  Chief,  FA/'WO.  (RD  must  complete  action  with- 
in 45  calendar  days  from  OiG  Issuance  of  final  report.)  (417  FW  4.4) 

Chief.  FAWO,  reviews  the  draft  CAP  and  submits  to  the  AD-MBSP  for  concurrence 
and  returns  to  the  RD  (AD-WSF  and  Chief  FAA/VO  must  complete  action  within  30 
calendar  days  of  date  that  RD  fonA/ards  report  to  AD-WSR)  (417  FW  4  4  and  417 
FW4.7) 

If  disagreement  exists  between  the  RD  and  AMBS,  they  bnef  the  Director  for  decision, 
and  AD-WSR  formally  requests  a  30-day  extension  from  the  OIG.  (AD-WSR  must 
complete  action  pnor  to  90-day  resolution  timeframe.)  (417  FW  4.8) 

RD  approves  CAP  RD  transmits  onginal  OIG  with  copies  to  the  AD-WSR.  attention: 
Chief.  FAA/VO.  and  the  grantee  within  15  calendar  days  of  AD/MBSP  decision.  (RD 
must  complete  action  wiihin  2  weeks  of  AD-MBSP  concurrence  or  Director's  deci- 
sion.)' (417  FW  4,11) 

OIG  reviews  the  final  CAP  and  notifies  PFM,  the  RD.  and  Chief  FA/WO  that  either: 
— Recommendations  are  placed  in  tracking  with  PFM,  or 

— FWS  has  failed  to  resolve  the  audit  OIG  reviews  the  final  CAP  and  notifies  the  RD 
and  Chief,  FAWO  that  they  concur  with  resolutions. 

PFM  works  with  the  Service  to  track  audit  until  all  resolution  actions  are  complete.  (417 
FW4.9) 


■  Appeal  Process  If  the  Regional  Director  cannot  resolve  the  audit,  the  grantee  may  appeal  to  the  Service  Director  (see  417  FW  6). 
Legend: 

AD-  WSR— Assistant  Director— Wildlife  and  Spottfish  Restoration 

D — Director 

Chief  FAWO — Chief,  Division  of  Federal  Assistance,  WO 

Service— U  S  Fish  and  Wildlife  Service 

OIG — Office  of  Inspector  General 

PFM — Office  of  Financial  Management  (Departmental) 

RD — Regional  Director 

Grantee — Recipient  of  Federal  Assistance  grant 


Chapter  5.  Audit  Appeals  (4 1 7  FW  5) 

3.1  What  is  the  purpose  of  this 
chapter?  This  chapter  establishes  policy 
and  proc:«Hiuros  for  appealing  audit 
findings  or  corrective  actions  for  Federal 
Assistance  Program  grantee  audits.  See 
417  FW  1  for  authoritie.s, 
respon.sibilities,  and  definitions.  Other 
chapters  in  this  Part  establish  policy 
and  procedures  for  audit  planning, 
conducting  and  reporting,  and 
resolution, 

5.2  Who  muv  appeal?  A  grantee 
affected  by  a  CAP  may  appeal  Service 
determinations.  correcti\e  actions,  or 
resolutions  in  the  C>AP 

5.3  Hoiv  much  time  does  the  grantee 
have  to  appeal?  A  grantee  must  file  a 
written  appeal  to  the  Director  within  21 
calendar  days  from  the  dati;  the 
Regional  Director  approved  the  CAP. 

5.4  What  does  the  appeal  contain? 
The  appeal  must: 

A.  Specify  which  Service 
determinations,  corrective  actions,  or 
resolutions  the  grantee  is  appealing. 

B.  Provide  information  as  to  why  an 
appeal  is  being  made  and  include 
justification  and  citations  supporting 
the  grantee's  position.  This  justification 
supplements  information  that  the 
grantee  provided  in  the  original 
response  to  the  audit  findings 

C.  Include  a  brief  summar\'  of  prior 
discussions  or  negotiations  with  the 
Service  on  the  action  being  appealed. 


5.5    How  does  the  appeals  process 
work?  The  region  and  the  State  would 
prepare  a  CAP  that  would  be  aicceptable 
to  the  Regional  Director  as  if  the 
questioned  audit  findings  were  upheld. 
The  CAP  should  note  the  specific 
findings  and  resolutions  with  which  the 
State  disagrees,  and  an  explanation  and 
specific  reasons  for  the  disagreement.  It 
should  also  include  the  State's  intention 
to  appeal  the  specific  finding  and 
resolution  recommendation.  The  CAP 
would  then  be  processed  in  the  usual 
manner.  When  the  CAP  has  gone 
through  the  approval  process  and  the 
Region  issues  the  final  CAP,  the  final 
CAP  will  go  into  effect  and  be 
monitored  by  the  Service  and  the 
Department's  Office  of  Financial 
Management.  The  State  would  then 
have  21  calendar  days  from  the  date  the 
Region  issues  the  final  CAP  to  initiate 
an  appeal.  Only  those  findings  and 
resolutions  specifically  mentioned  in 
the  appeal  would  be  affected  by  the 
appeal.  The  other  findings  and 
resolutions  would  be  final.  In  the  event 
of  an  adverse  decision,  the  State  may 
appeal  to  the  Secretary  of  the  Interior. 

5.6     Who  makes  the  final  decision  on 
an  appeal  to  the  Service?  The  Director 
makes  the  final  decision  on  each  appeal 
after  consultation  with  technical 
experts.  The  Director  will  work  with  the 
grantee(s),  appropriate  Service 
Region(s),  Washington  Office  staff,  and 
others  as  needed  to  resolve  the  appeal 


within  30  calendar  days  after  receipt  of 
all  pertinent  documents. 

5.7  Can  a  grantee  appeal  the 
Director's  decision?  Yes.  such  an  appeal 
shall  be  made  pursuant  to  43  CFR 
4.700—4.704.  A  grantee  may  appeal  the 
Director's  decision  within  30  days  of  the 
date  of  mailing  of  the  decision.  Submit 
appeals  to  the  Director,  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior. 

5.8  Does  the  Senice  provide 
information  to  the  Deportment? 
Pursuant  to  43  CFR  4.702,  the  Director— 
upon  notification  by  the  Department  of 
the  Interior,  Office  of  Hearings  and 
Appeals — has  10  calendar  days  to 
pro\ido  the  entire  official  file  on  the 
matter,  including  all  records, 
documents,  transcripts  of  testimony, 
and  other  information  compiled  during 
the  proceedings  leading  to  the  decision 
being  appealed. 

5.9  Who  decides  the  issue?  The 
Director,  Office  of  Hearings  and 
Appeals,  or  an  ad  hoc  appeals  board 
appointed  by  that  Director  may  take  any 
of  the  following  actions:  hold  a  hearing 
on  the  entire  matter  or  specified 
portions  of  it;  make  a  decision  based  on 
the  information  already  available;  or 
make  other  disposition  of  the  case.  The 
Director,  Office  of  Hearings  and 
Appeals,  may  grant  oral  arguments  if 
good  cause  is  shown.  Any  hearing  on 
such  appeals  will  be  conducted  by  the    - 
ad  hoc  appeals  board  or  by  an 
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administrative  law  judge  nf  the  Office  of 
Hearings  and  Appeals  and  will  be 
governed  by  the  regulations  applicable 
to  other  hearings  under  this  part.  Ail 
appeals  should  be  made  pursuant  to  43 
CFR  4.700-4  704. 

Chapter  6.  Single  Audit  Art  Report 
Resolution  (417  FW  6J 

6. 1  What  is  the  purpose  of  this 
chapter?  This  chapter  establishes 
Service  policv  for  resolving  findings  and 
implementing  recommendations  from 
audits  of  Federal  Assistance  Program 
grantees  under  the  Single  Audit  Act.  See 
417  F\V  1  for  authorities, 
responsibilities,  and  definitions. 

6.2  To  what  program  does  this 
chapter  apply?  This  chapter  applies  to 
Single  Audit  Act  audits  of  grantees  that 
receive  funds  through  the  Federal 
Assistance  Program. 

6.3  Is  the  Sen  ice  responsible  for 
resolving  all  audit  findings?  No.  We  are 
only  responsible  for  resohing  findings. 
recommendations,  and  questioned  costs 
that  directly  relate  to  funds  that  we 
provide  to  the  grantee. 

6.4  Does  the  DIG  notify  the  Service 
when  audits  are  completed''  The  OIG 
will  provide  e.xcerpts  from  the  Single 
Audit  Report  to  the  Director  or  Regional 
Director  if  there  are  issues  that  we  must 
address.  The  OIG's  transmittal 
memorandum  will  identify-  the  specific 
findings  and  questioned  costs  that  we 
must  resolve.  The  OIG  does  not  notif\' 
us  if  the  Single  Audit  Report  contains 
no  findings  directl\  related  to  funds  that 
we  provide  to  the  grantee. 

6.5  What  happens  when  the  Ser\dce 
receives  a  Single  Audit  Report? 

A.  When  the  OIG  provides  the  report 
to  the  Washington  Office,  the  Service 
Audit  Liaison  Officer: 

(1)  Notifies  the  Chief.  Division  of 
Federal  Assistance  (Washington  Office), 
and  other  Service  offices,  as  needed, 
that  we  have  received  a  Single  Audit 

■  report  that  contains  findings  we  must 
resolve. 

(2)  Forwards  the  documents  to  the 
Chief.  Division  of  Federal  Assistance 
(Washington  Office),  for  review  and 
transmittal  to  the  appropriate  Regional 
Director  for  action. 

B.  When  the  OIG  provides  the  report 
to  thi!  Regional  Office,  the  Chief, 
Division  of  Federal  Assistance  (Regional 
Office),  will  notify  and  provide  a  copy 
to  the  Chief.  Division  of  Federal 
Assistance  (Washington  Office),  and  the 
Service  Audit  Liaison  Officer.  The 
Ser\'ice  Audit  Liaison  Officer  will 
coordinate  with  other  affected  offices,  as 
necessan.'. 

C.  The  Regional  Director  notifies  the 
grantee  of  receipt  of  the  Single  Audit 
Report. 


6.6  How  much  time  does  the  Senice 
have  to  respond  to  the  Single  Audit 
Report?  The  OIG  establishes  a  deadline 
in  the  transmittal  memorandum 
submitted  with  the  Single  Audit  Report. 
The  Regional  Director  may.  with 
concurrence  of  the  Assistant  Director — 
Wildlife  and  Sport  Fish  Restoration, 
request  that  the  OIG  provide  additional 
time  for  response.  The  request  will 
include  a  justification  for  the  extension. 

6. 7  How  are  findings  resolved?  The 
Regional  Director  is  responsible  for 
overseeing  and  monitoring  the  Service 
response  to  Single  Audit  Reports  in 
accordance  with  procedures  in  417  FW 
4.  The  Regional  Director  coordinates 
with  the  grantee  to  ensure  that  the 
specified  action  will  resolve  the  finding. 
If  the  Regional  Director  determines  that 
the  corrective  action  will  not  resolve  the 
finding,  he/she  negotiates  revised 
corrective  actions  with  the  grantee. 
When  corrective  actions  to  resolve  audit 
findings  have  been  documented  by  the 
grantee,  the  Regional  Director  notifies 
the  OIG  and  the  Chief.  Division  of 
Federal  Assistance  (Washington  Office), 
in  writing.  The  Chief.  Division  of 
Federal  Assistance  (Washington  Office), 
notifies  the  Service  Audit  Liaison 
Officer  of  this  action.  The  audit  is 
closed  when  the  Department  office  that 
is  tracking  the  resolution  concurs  with 
the  Service's  response. 

6.8  Who  maintains  Single  Audit 
Report  resolution  files?  The  Regional 
Director  will  maintain  all  files  related  to 
resolution  of  Single  Audit  Act  audit 
findings.  These  files  will  include,  but 
not  be  limited  to: 

A.  Copies  of  all  relevant 
correspondence. 

B.  Single  Audit  Report  and  OIG 
transmittal  memorandum. 

C.  Ser\dce  respon.se  to  OIG's 
transmittal  memorandum. 

D.  Corrective  actions  and  revised 
corrective  actions,  as  described  in 
paragraph  6.7,  when  appropriate. 

E.  Documentation  that  the  grantee  has 
resolved  the  audit  findings  and 
questioned  costs  in  accordance  with 
approved  corrective  actions. 

6.9  Can  the  grantee  appeal  a  Single 
Audit  corrective  action?  Yes.  Grantees 
may  appeal  Service  decisions  using  the 
procedures  outlined  in  43  CFR  4.700- 
4.704.  A  grantee  may  appeal  the 
Ser\'ice's  decision  on  a  Single  Audit 
corrective  action  within  30  calendar 
days  of  the  date  of  mailing  of  the 
decision.  Submit  the  appeal  to  the 
Director.  Office  of  Hearings  and 
Appeals.  Department  of  the  Interior.  The 
Director,  Office  of  Hearings  and 
Appeals;  an  ad  hoc  appeals  board 
appointed  by  that  Director:  or  an 
administrative  law  judge  of  that  office 


will  review  the  record,  hold  a  hearing 
on  all  or  part  of  the  record,  or  listen  to 
oral  arguments  and  then  make 
disposition  of  the  appeal. 

Dated;  October  15.  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  03-27203  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Request  for  Comments  on  Grazing 
Regulations  Information  Collection 
Renewal 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior 

ACTION:  Notice  of  Submission  of 

Information  Collection  to  the  Office  of 

Management  and  Budget. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  submitting  to  OMB  the 
information  collection,  titled  Grazing 
Permits,  OMB  Control  Number  1076- 
0157  for  renewal;  or,  for  review  and 
approval.  The  purpose  of  this  data 
collection  is  to  update  and  renew  the 
information  collected  for  25  CFR  166 
General  Grazing  Regulations  as  required 
by  the  Paperwork  Reduction  Act. 
DATES:  Submit  comments  on  or  before 
NM\..mhpr  28,  2003. 

ADDRESSES:  You  may  submit  comments 
on  the  information  collection  to  the 
Desk  Officer  for  Department  of  the 
Interior,  by  facsimile  at  (202)  395-6566 
or  vou  mav  send  an  e-mail  to: 
0I'RA_D0CKET@  omb.eop.gov. 

Please  send  copy  of  comments  to 
Bureau  of  Indian  Affairs,  Office  of  Trust 
Services,  Division  of  Natural  Resources, 
MS-3061-MIB.  1849  C  Street  NVV.. 
Washington,  DC  20240.  or  by  facsimile 
at  (202)  219-0006. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
ma\  request  further  information  or 
obtain  copies  of  the  information 
collection  request  submission  from 
James  R.  Orwin.  (202)  208-6464.  at  the 
BIA  Central  Office  in  Washington.  DC. 
SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  authorized 
uncJer  Public  Law  103-177,  the 
'American  Indian  Agricultural  Resource 
Management  Act."  as  amended.  Tribes, 
tribal  organizations,  individual  Indians, 
and  those  entering  into  permits  with 
tribes  or  individual  Indians  submit 
information  required  by  the  regulation. 
This  information  is  used  by  the  BIA  to 
determine: 

(a)  Whether  or  not  a  permit  for  grazing 
may  be  approved  or  granted. 
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(b)  The  value  of  each  permit, 

(c)  The  appropriate  compensation  to 
landowners,  and 

(d)  Provisions  for  violations  of  permit 
and  trespass. 

A  request  for  comments  on  this 
information  collection  request  appeared 
in  the  Federal  Register  May  27,  2003 
(68  FR  28836).  No  comments  were 
received.  Further  research  has  guided  a 
change  in  the  total  annual  burden  hours 
and  the  total  annual  cost  to  respondents 
as  shown  on  the  60  days  notice.  These 
changes  are  a  result  of  additional 
information  received  from  the  field 
offices.  The  number  of  annual  responses 
was  changed  from  4.200  to  6.670.  the 
total  annual  burden  to  respondents  was 
changed  from  500  hours  to  861  hours, 
and  the  total  annual  cost  to  respondents 
was  changed  from  S2.500.00  to 
S4.305.0O.  An  administrative  fee  of  up 
to  3%  of  the  annual  grazing  rental  is 
collected  to  reimburse  the  BIA  for 
administration  of  the  grazing  permit 
program.  In  recent  years,  administrative 
fees  have  generated  approximately 
$175,000.00  per  year. 

Request  for  Comments:  The  Bureau  of 
Indian  Affairs  requests  you  to  send  your 
comments  on  this  collection  to  the 
locations  listed  in  the  ADDRESSES 
section.  Your  comments  should  address: 

(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(c)  The  ways  we  coula  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected:  and 

(d)  The  ways  we  could  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents,  such  as 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
location  listed  in  the  ADDRESSES  section, 
room  3061,  during  the  hours  of  8  a.m.- 
4  p.m.,  EST  Monday  through  Friday 
except  for  legal  holidays  If  you  wish  to 
have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 


or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

OMB  has  up  to  60  days  to  make  a 
decision  on  the  submission  for  renewal, 
but  may  make  the  decision  after  30 
days.  Therefore,  to  receive  the  best 
consideration  of  your  comments,  you 
should  submit  them  closer  to  30  days 
than  60  days. 

OMB  Approval  Number:  1076-0157. 

Title:  Grazing  Permits  25  CFR  166. 

Brief  Description  of  collection : 
Information  is  collected  through  a 
grazing  permit  application.  Respondent 
supplies  all  information  needed  to 
prepare  a  grazing  permit,  including: 
name,  address,  range  unit  requested, 
number  of  livestock,  season  of  use, 
livestock  owner's  brand,  kind  of 
livestock,  mortgage  holder  information, 
ownership  of  livestock,  and  requested 
term  of  permit.  Response  is  mandatory 
for  respondents  to  supply  the  above 
information  in  order  to  obtain  a  grazing 
permit. 

Type  of  review:  Renewal. 

Respondents:  Possible  respondents 
include:  individual  tribal  members, 
individual  non-Indians,  individual 
tribal  member-owned  business,  non- 
Indian  owned  businesses,  tribal 
governments  and  landowners.  Response 
is  mandatory  for  respondents  who  wish 
to  obtain  a  grazing  permit. 

Number  of  Respondents:  1.000. 

Estimated  Time  per  Response:  20 
minutes  (1/3  hour). 

Frequency  of  Response:  Annually  and 
as  needed. 

Total  Annual  Responses:  6,670. 

Total  Annual  Hourly  Burden  to 
Respondents:  861  hours. 

Dated:  October  23,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FR  Doc.  03-27250  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Request  for  Comments  on  Land 
Acquisitions  Information  Collection 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Indian  Affairs  (BIA)  invites 
comments  on  the  information  collection 
request  which  will  be  renewed.  The 
collection  is:  25  CFR  151  Land 
Acquisitions,  1076-0100. 


DATES:  Comments  must  be  received  on 
or  before  December  29,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent  to 
Ben  Burshia,  Chief,  Division  of  Real 
Estate  Services,  Bureau  of  Indian 
Affairs,  Mail  Stop  4513-MIB,  1849  C 
Street  NW,  Washington.  DC  20240- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  persons  may  obtain  copies  of 
the  information  collection  requests 
without  charge  by  contacting  Ben 
Burshia  at  202-219-1195. 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
provides  an  opportunity  for  interested 
parties  to  comment  on  proposed 
information  collection  requests.  This 
collection  covers  25  CFR  151  as 
presentlv  approved.  The  Bureau  of 
Indian  Affairs.  Division  of  Real  Estate 
Services  is  proceeding  with  this  public 
comment  period  as  the  first  step  in 
obtaining  a  normal  information 
collection  clearance  from  OMB.  The 
request  contains  (1)  type  of  review,  (2) 
title,  (3)  summary  of  the  collection,  (4) 
respondents.  (5)  frequency  of  collection. 
(6)  reporting  and  recordkeeping 
requirements,  and  (7)  reason  for 
response. 

25  CFR  151 — Land  Acquisitions 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Title:  25  CFR  151,  Acquisition  of  Title 
to  Land  in  Trust. 

Summary:  The  Secretary  of  the 
Interior  has  statutory  authority  to 
acquire  lands  in  trust  status  for 
individual  Indians  and  federally 
recognized  Indian  tribes.  The  Secretary' 
requests  information  in  order  to  identify' 
the  party(ies)  involved  and  a  description 
of  the  land  in  question.  Respondents  are 
Native  American  tribes  or  individuals 
who  request  acquisition  of  real  property 
into  trust  status.  The  Secretary  also 
requests  additional  information 
necessary  to  satisfy  those  pertinent 
factors  listed  in  Is'CFR  151.10  or 
151.11.  The  information  is  used  to 
determine  whether  or  not  the  Secretary 
will  approve  an  applicant's  request.  No 
specific  form  is  used,  but  respondents 
supply  information  and  data,  in 
accordance  with  25  CFR  151,  so  that  the 
Secretary  may  meike  an  evaluation  and 
determination  in  accordance  with 
established  Federal  factors,  rules  and 
policies. 

Frequency  of  Collection:  One  Time. 

Description  of  Respondents:  Native 
American  Tribes  and  Individuals 
desiring  acquisition  of  lands  in  trust 
status. 

Total  Respondents:  9,200. 
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Total  Annual  Responses:  9.200. 

Total  Annual  Burden  Hours:  36.800 
hours. 

Reason  for  response:  Requirsd  to 
obtain  or  retain  benefits. 

The  Bureau  of  Indian  Affairs  solicits 
comments  in  order  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
fimctions  of  the  bureau,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  bureau's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

Any  public  comments  will  be  addressed 
in  the  Bureau  of  Indian  Affairs' 
submission  of  the  information  collection 
request  to  the  Office  of  Management  and 
Budget. 

We  will  not  sponsor  or  conduct  a 
request  for  inform.ation.  and  vou  need 
not  respond  to  such  a  request  unless 
there  is  a  valid  OMB  Control  Number. 

Please  note  that  comments  are  open  to 
public  review;  if  you  wish  to  have  your 
name  and  address  withheld  from  the 
reviewing  public,  you  must  state  so 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
to  the  limit  of  the  appropriate  laws.  All 
comments  from  businesses  or  their 
representatives  will  be  available  for 
public  review.  We  may  decide  to 
withhold  information  for  other  reasons. 

Dated:  October  22,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

fFR  Doc.  03-27251  Filed  10-28-03:  8:45  ami 

BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions;  Skokomish  Tribe  of 
Washington 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  final  agency 

determination  to  take  land  into  trust 

under  25  CFR  part  151. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
2.0  acres  of  land  into  trust  for  the 
Skokomish  Tribe  of  Washington  on 


October  8.  2003.  This  notice  is 
published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretar\' — Indian 
Affairs  by  209  Departmental  Manual  8.1. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  complv  with  the 
requirement  of  25  CFR  part  151.12(b) 
that  notice  be  given  to  the  public  of  the 
Secretary's  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signator\' 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  30-dav  waiting  period  in 
25  CFR  part  151.12(b)  is  to  afford 
interested  parties  the  opportunity  to 
seek  judicial  review  of  final 
administrative  decisions  to  take  land  in 
trust  for  Indian  tribes  and  individual 
Indians  before  transfer  of  title  to  the 
property  occurs.  On  October  8.  2003.  the 
Assistant  Secretar\- — Indian  Affairs 
decided  to  accept  approximately  2.0 
acres  of  land  into  trust  for  the 
Skokomish  Tribe  of  Washington  under 
the  authority  of  the  Indian 
Reorganization  Act  of  1934.  25  U.S.C. 
465.  The  2.0  acre  parcel  is  located 
within  the  exterior  boundaries  of  the 
Skokomish  Indian  Tribe  in  Mason 
County,  Washington.  The  parcel  is  an 
existing  parking  lot  which  supports  the 
Tribe's  gaming  facility.  No  change  in 
use  is  anticipated  following  conveyance 
of  the  parcel  to  the  United  States  in  trust 
for  the  Tribe. 

The  real  property  consists  of  a  2.0 
acre  tract  known  as  "Parcel  2  of  the 
Jackpot  Property"  situated  in  Mason 
County,  Washington.  The  legal 
description  of  the  property  is  as  follows: 

The  Northerly  210  feet  of  the  Southerly  401 
feet  of  the  East  half  (E  V2)  of  the  Northeast 
quarter  (NE  'A)  of  the  Northwest  quarter  (NW 
Va)  of  the  Southwest  quarter  (SW  '/«]  of 
Section  two  (2),  Township  twenty-one  (21) 
North,  Range  four  (4)  West,  W.M..  King 
Easterly  of  the  Easterly  right-of-way  line  of 
U.S.  Highway  No.  101.  more  particularly 
described  as  follows: 

Commencing  at  the  center  west  sixteenth 
corner  of  said  Section  two  (2),  which  is  an 
iron  pipe:  thence  South  1°10'50"  West. 
21.S.95  feet,  along  the  East  line  of  the 
Northeast  quarter  (NE  'a)  of  the  Northwest 
quarter  (NW  V4)  of  the  Southwest  quarter 
(SW  Vu).  to  the  point  of  beginning  of  the  tract 
of  land  hereby  described;  thence  continuing 
South  1°10'50''  West,  along  said  East  line, 
210.00  feet;  thence  North  88°50'03"  West, 
parallel  with  the  South  line  of  said  Northeast 
quarter  (NE  V4)  of  the  Northwest  quarter  (NW 
V4}  of  the  Southwest  quarter  (SW  1/4),  244.14 
feet,  more  or  less,  to  the  Easterly  right-of-way 
line  of  U.  S.  Highway  No.  101.  as  located  on 
August  31,  1972;  thence  North  0°46'28"  East;, 
along  said  Easterly  right-of-way  line.  210.00 
feet,  thence  South  88°50'03"  East.  245.61  feet, 
more  or  less,  to  the  point  of  beginning. 

Excepting  therefrom,  all  that  portion 
thereof,  if  any,  lying  within  the  South  191 
feet  of  the  East  half  (E  V2)  of  the  Northeast 


quarter  (NE  ',*\  of  the  Northwest  quarter  (NW 
V4)  of  the  Southwest  quarter  (SW  '-4)  of  said 
Section  two  (2). 
Excepting  therefrom  road  rights-of-way. 

Parcel  No.  42102  32  00030. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Skibine.  Office  of  Indian  Gaming 

Management.  Bureau  of  Indian  Affairs, 

MS-4543  MIB,  1849  C  Street.  NW., 

Washington.  DC  20240;  Telephone  (202) 

219-4066. 

Dated:  October  8.  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

'FR  Doc.  03-27223  Filed  10-28-03;  8:45  am) 

BILUNG  CODE  4310-4N-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-91 0-O4-0777-30] 

Northeastern  Great  Basin  Resource 
Advisory  Council;  Notice  of  2004 
Meetings,  Locations,  and  Times 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  fiscal  year  2004 

meetings,  locations,  and  times  for  the 

Northeastern  Great  Basin  Resource 

Advisory  Council  (Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (Fl-PMA)  and  the  Federal  Advisorv 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Nevada 
Northeastern  Great  Basin  Resource 
Advisor^'  Council  (RAC),  will  meet  as 
indicated  below.  Topics  for  discussion 
at  each  meeting  will  include,  but  are  not 
limited  to:  December  11,  2003  (Battle 
Mountain.  Nevada) — Population 
Management  Unit  Tour  (Sage  Grouse) 
and  Vegetation  Guidelines;  February  12, 
2004  (Eureka,  Nevada) — Sage  Grouse 
Update,  USDA  Forest  Ser\ice  Updates 
for  the  Central  Nevada  Elk  Plan. 
Jarbidge  Road  Issue,  and  Interagency 
Tourism  Project:  April  15,  2004  (Ely. 
Nevada) — Ely  Resource  Management 
Plan  Alternatives  and  Mining  Update; 
June  10  &  11,  2004  (Elko,  Nevada)— 
Mining  Activities  and  Riparian 
Management  Tour  and  California  Trail 
Center. 

Managers'  reports  of  field  office 
activities  will  be  given  at  each  meeting. 
The  council  may  raise  other  topics  at 
anv  r)f  the  four  planned  meetings. 
DATES  AND  TIMES:  The  RAC  will  meet 
four  times  in  Fiscal  Year  2004:  on 
December  11,  2003  at  the  BLM  Battle 
Mountain  Field  Office,  50  Bastian  Road, 
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Battle  Mountain,  Nevada;  on  February 
12,  2004  at  the  Eureka  Opera  House,  31 
South  Main.  Eureka,  Nevada;  on  April 
15.  2004  at  the  BLM  Ely  Field  Office, 
702  North  Industrial  Way,  Ely.  Nevada: 
and  on  June  10  &  11,  2004  at  the  BLM 
Elko  Field  Office.  3900  East  Idaho 
Street,  Elko,  Nevada.  All  meetings  are 
open  to  the  public.  Each  meeting  will 
last  from  9  a.m.  to  5  p.m.  and  will 
include  a  general  public  comment 
period,  where  the  public  may  submit 
oral  or  written  comments  to  the  RAC. 
Each  public  comment  period  will  begin 
at  approximately  1  p.m.  unless 
otherwise  listed  in  each  specific,  final 
meeting  agenda. 

Final  detailed  agendas,  with  any 
additions/corrections  to  agenda  topics, 
locations,  field  trips  and  meeting  times, 
will  be  available  on  the  internet  at  least 
14  days  before  each  meeting,  at  http:// 
www.nv.blm.gov/rac:  hard  copies  can 
also  be  mailed  or  sent  via  FAX. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or 
who  wish  a  hard  copy  of  each  agenda, 
should  contact  Mike  Brown,  Elko  Field 
Office,  3900  East  Idaho  Street,  Elko, 
Nevada  89801,  telephone  (775)  753- 
0386  no  later  than  10  days  prior  to  each 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown,  Public  Affairs  Officer,  Elko 
Field  Office.  3900  E.  Idaho  Street,  Elko, 
NV  89801.  Telephone:  (775)  753-0386. 
E-mail:  mhrown@nv.bIm.gov. 


Dated:  October  22.  2003. 
David  Stout, 

Associate  Field  Manager. 

[FR  Doc.  03-27208  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 
Interior.  I 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS, 

SUMMARY:  Minerals  Management  Service 
(MMS),  in  accordance  with  Federal 
Regulations  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI),  prepared  by 
MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  Information  Unit.  Information 
Services  Section  at  the  number  below. 
Minerals  Management  Service,  Gulf  of 


Mexico  OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 

SUPPLEMENTARY  INFORMATION:  MMS 

prepares  SEAs  and  FONSIs  for 
proposals  that  relate  to  exploration  for 
and  the  development/production  of  oil 
and  gas  resources  on  the  Gulf  of  Mexico 
OCS.  These  SEAs  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  SEA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

This  listing  includes  all  proposals  for 
which  the  Gulf  of  Mexico  OCS  Region 
prepared  a  FONSI  in  the  period 
subsequent  to  publication  of  the 
preceding  notice. 


Activity/operator 


Location 


Date 


Manta  Ray  Gathenng  Company.  LLC, 
Pipeline  and  Platform  RIght-of-Way  Ap- 
plication. SEA  Nos.  P-13972.  P-13987. 
P-1 4077  and  P-14096. 

Newfield  Exploration  Company,  Initial  Ex- 
ploration Plan.  SEA  No.  N-7804. 

Murphy  Exploration  &  Production  Com- 
pany. Initial  Development  Operations 
Coordination  Plan.  SEA  No.  N-7617. 

LLOG  Exploration  Offshore.  Inc..  Initial 
Development  Operations  Coordination 
Plan,  SEA  No.  N-7758  and  P-1 4205. 

W&T  Offshore,  Inc..  Right-of-Way  Pipe- 
line, SEA  No.  P-1 4037 

Chevron  U.S.A.,  Inc  .  Initial  Development 
Operations  Coordination  Plan,  SEA  No. 
N-7825. 

Kerr  McGee  Corporation.  Initial  Explo- 
ration Plan.  SEA  No.  N-7710. 

Anadarko  Petroleum.  Initial  Exploration 
Plan,  SEA  No.  N-7753. 

Western  Geco,  Geological  &  Geophysical 
Exploration  Plan,  SEA  No.  L03-^2. 

Kerr-McGee  Oil  &  Gas  Corporation,  Geo- 
logical &  Geophysical  Exploration  Plan, 
SEA  No.  L03-49 

Ventas  DGC  Corporation,  Geological  & 
Geophysical  Exploration  Plan,  SEA  Nos. 
L03-53,  L03-54  and  L03-55. 


Segment  14077  from  Ship  Shoal,  Block  332.  to  Garden  Banks,  Block  72:  segment  ;         06/27/03 
14096  from  Garden  Banks.  Block  72,  to  High  Island.  Block  A-5;  segment  13972 
from  High  Island.  Block  A-5  to  Block  97  and  then  to  shore:  segment  13987  from 
High  Island.  Block  A-5  to  Block  21  and  then  to  shore:  located  south  of  Texas  and 
Louisiana  going  to  shore  in  Texas. 

DeSoto  Canyon,  Blocks  47  and  48.  Leases  OCS-G  10439  and  OCS-G  10440,  lo-  07/23/03 

cated  76  miles  from  the  nearest  Louisiana  shoreline. 

Green  Canyon,  Block  338,  Lease  OCG  G-21790,  located  96  miles  from  the  nearest  07/30/03 

Louisiana  shoreline. 

High  Island.  Block  A-367.  Lease  OCS-G  23222,  located  124  miles  from  the.nearest  '         08/13/03 
Texas  shoreline.  i 

Garden  Banks.  Block  1 39,  Lease  OCS-G  1 7295  to  High  Island,  B'ock  A-389.  Lease  I         08/26/03 

OCS-G  02759,  located  123  miles  from  the  nearest  shoreline. 
VIosca  Knoll,  Block  383.  Lease  OCS-G  21721,  located  40  miles  south  of  Mobile  09/18/03 

County.  Alabama. 

DeSoto  Canyon.  Blocks  226  and  270,  Leases  OCS-G  23499  and  OCS-G  23503,  lo-  09/23/03 

cated  85  miles  from  the  nearest  Louisiana  shoreline. 
Green  Canyon,  Block  608,  Lease  OCS-G  18402,  located  119  miles  from  the  nearest  09/25/03 

Louisiana  shoreline. 
Located  in  the  central  Gulf  of  Mexico,  south  of  Cocodrle,  Louisiana  07/24/03 

Located  In  the  central  and  western  Gulf  of  Mexico  south  of  Fourchon,  Louisiana  08/28/03 

!  I 

Located  in  the  central  Gulf  of  Mexico,  south  of  Fourchon,  Louisiana  09/04/03 
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Activity/operator 


Location 


Date 


Unocal.  Structure  Removal  Activity.  SEA 
ES/SR  No   87-04A 

Samedan  Oil  Corporation.  Structure  Re- 
moval Activity.  SEA  ES/SR  Nos.  03-139 
through  03-144.  89-77A 

Shell  Ottshore.  Inc  .  Structure  Removal 
Activity.  SEA  ES/SR  No.  03-146 

Devon  Energy  Production  Company.  L  P  . 
Structure  Removal  Activitv.  SEA  ES  SR 
Nos,  03-147  and  03-148. 

El  Paso  Production  Oil  &  Gas  Company. 
Structure  Removal  Activity,  SEA  ES  SR 
Nos,  03-145,  03-149,  03-150,  03-151, 
03-152  and  03-153. 

J,M,  Huber  Corporation.  Structure  Re- 
moval Activity.  SEA  ES'SR  Nos  03- 
154.  03-155  and  03-156 

Apache  Corporation.  Structure  Removal 
Activity.  SEA  ES/SR  Nos  03-157  and 
03-158. 

Apache  Corporation,  Structure  Removal 
Activity.  SEA  ES/SR  No   03-159 

Shell  Offshore.  Inc,  Structure  Removal 
Activity,  SEA  ES/SR  No.  03-160, 

Murphy  Exploration  &  Production  Com- 
pany. Structure  Removal  Activity,  SEA 
ES/SR  No.  03-162 

Westport  Resources  Corporation,  Struc- 
ture Removal  Activity,  SEA  ES  SR  Nc 
03-163 

Murphy  Exploration  and  Production  Com- 
pany, Structure  Removal  Activity.  SEA 
ES'SR  No,  03-164 

Taylor  Energy  Company  Structure  Re- 
moval Activity.  SEA  ES/SR  No,  03-165 

Water  Oil  &  Gas  Corporation.  Structure 
Removal  Activity.  SEA  ES.'SR  No,  92- 
044  A 

Apache  Oil  Corporation.  Structure  Re- 
moval Activity.  SEA  ES/SR  No   03-166 

Walter  Oil  &  Gas  Corporation.  Structure 
Removal  Activity,  SEA  ES'SR  No.  03- 
167. 

Murphy  Exploration  and  Production  Com- 
pany. Structure  Removal  Activity,  SEA 
ES/SR  No,  03-168  through  03-170 

Millennium  Offshore  G.oup.  Inc..  Structure 
Removal  Activity.  SEA  ES  SR  Nc,  03- 
171, 

BP  Amenca  Production  Company,  Struc- 
ture Removal  Activity  SEA  ESSR  No 
03-172. 

Murphy  Exploration  &  Production  Com- 
pany. Structure  Removal  Activity.  SEA 
ES/SR  No.  03-173  and  03-174, 

Murphy  Exploration  &  Production  Com- 
pany, Structure  Removal  Activity,  SEA 
ES/SR  No,  03-175 

El  Paso  Production  Company.  Stmcture 
Removal  Activity.  SEA  ES/SR  No.  03- 
176, 

TGS-NOPEC  Geophysical  Company,  Ge- 
ological &  Geophysical  Exploration  Plan. 
SEA  No.  L03-56 

Chevron  Texaco,  Structure  Removal  Activ- 
ity, SEA  ES/SR  No.  03-177  and  03-178, 

Coastal  Planning  &  Engineenng.  Inc  for 
Collier  County.  Flonda.  Geological  & 
Geophysical  Exploration  Plan,  SEA  No. 
M03-02. 


South  Marsh  Island.  Block  11,  Lease  OCS-G-01182.  located  32  miles  south-south- 

vi/est  of  the  nearest  Louisiana  shoreline 
Eugene  Island.  Block  38,  Lease  OCS-G  02894    located  5  miles  f'om  the  nearest 

Louisiana  shcelirie 

Eugene  island.  Block  176.  Lease  OCS-G  00445    located  -13  miles  southwest  from 

the  nearest  Louisiana  shoreline 
South  Marsh  Island  North  Addition.  Block  265,  Leases  OC5-J3  02890,   17  miles 

south-southwest  from  the  nearest  Louisiana  shoreline 

Vermilion.  Block  251:  Main  Pass  (South  &  East  Addition)  Block  217:  West  Cameron 
(West  Addition'    Block  431;  West  Delta,  Block  60  and  South  Timbalier.  Block  86 
Leases  OCS-G  02873.  14580,  10584,  15362  and  14520,  respectively:  located  60 
miles  south-southwest,  68  miles  southwest.  11  miles  southwest,  52  miles  south- 
east and  21  miles  south-southeast  of  the  nearest  Louisiana  shoreline, 

Vermilion.  Block  104.  Lease  OCS-G  039810.  located  30  miles  from  the  nearest  Lou- 
isiana shoreline, 

Vermilion.  Block  178.  Lease  OCS-G  11871,  located  47  to  56  miles  from  the  nearest 
Louisiana  shoreline,  , 

West  Cameron.  Block  275,  Lease  OCS-G  04761.  located  60  miles  from  ttie  nearest 

Louisiana  shceline, 
Brazos   Block  A2C   Lease  OCS-G  03472,  located  24  miles  from  the  nearest  Texas 

shoreline. 
West  Cameron  (South  Addition),  Block  631,  Lease  OCS-G  15120,  located  181  miles 

west-southwest  from  the  nearest  Louisiana  shoreline 

West  Cameron.  Block  181    Lease  OCS-G  01971.  located  27  miles  soutti-southwest 

from  the  nearest  Louisiana  shoreline 

South  Timbalier,  Block  86,  Lease  OCS-00605,  located  20  miles  from  the  nearest 
Louisiana  shoreline 

Vermilion.  Block  191.  Lease  OCS-G  01134,  located  45  miles  south-southwest  from 

the  nearest  Louisiana  shoreline 
West  Delta,  Block  35,  ^ease  OCS-G  13641.  located  n  miles  from  the  nearest  Lou- 
isiana shoreline 

Eugene  Island  (South).  Block  274.  Lease  OCS-G  07738.  located  60  miles  from  tfie 

nearest  Louisiana  shcelne 
Grand  Isle.  Block  63,  Lease  OCS-G  14555,  localea  20  miles  from  the  nearest  Lou- 
isiana shoreline 

South  Peitc    Blocks  12  and  19.  Leases  OC 8^00072  and  00073,  located  5  to  10 

miles  trom  'ne  nearest  Louisiana  shoreline 

West  Cameron  (South  Addition),  Block  521.  Lease  OCS-G  '5107.  located  92  miles 
south-southeast  from  the  nearest  Texas  shoreline. 

East  Cameron,  Block  60,  Lease  OCS-G  05359    located  17  miles  south-southwest 

tror^  the  nearest  Louisiana  shoreline 

South  Pelto.  Block  19,   >.ease  OCS-00073    located   10  miles  south  of  the  nearest 
Louisiana  shoreline, 

Eugene  Island  (South).  Block  335.  Lease  OCS-G  17996.  located  80  miles  from  the 
nearest  Louisiana  shoreline 

West  Cameron,  Block  114,  Lease  OCS-G   17762    iocatec   'S  miles  south  o<  the 
nearest  Louisiana  shoreline. 

Located  m  the  centra'  and  western  Gulf  of  Mexico,  east  of  Galveston.  Texas  .... 


Mam  Pass.  Block  42,  Lease  OCS-G  00375    located  9  miles  trom  the  nearest  Lou- 
isiana shoreline 
Located  m  the  eastern  GuH  ot  Mexico  east  of  the  88th  meridian  


06'20/03 

07 '08/03 

07/24/03 
07/24/03 

07/24/03 

07/24/03 

Oa'01/03 

08'01/03 
08/01/03 
07/31/03 

08/01  ,'03 

09/09/03 

08/08/03 
08'28/03 

08/25/03 

09  15/03 

09/03/03 
08/21/03 
09/09/03 

09'03'03 

09/15/03 

09 '09/03 

09/16.'03 

09  23'03 
07/03'02 
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Activity/operator 


Location 


Date 


Coastal  Planning  &  Engineering.  Inc  for 
Collier  County,  Flonda.  Geological  & 
Geophysical  Exploration  Plan.  SEA  No. 
M03-03. 


Located  in  the  eastern  Gulf  of  Mexico  east  of  the  88th  meridian 


07/15/03 


Porsons  interostpd  in  reviewing 
on\  ironmental  cii)i;umeRts  for  the 
proposals  listed  above  or  obtaining 
information  about  SEAs  and  FQNSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OC.S  are  encouraged  to  contact 
MMS  at  the  address  or  telophone  listed 
in  the  FOR  FURTHER  INFORMATION  section. 

Dated:  October  17   2003. 
Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  03-27279  Filed  10-28-03:  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Between  De  Minimis  Settling 
Defendants  and  the  United  States  and 
State  of  New  Jersey,  and  the  Natural 
Resource  Damages  Partial  Consent 
Decree  Between  Settling  Defendants 
and  the  United  States  and  State  of  New 
Jersey  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  as 
Amended 

Notice  is  hereby  given  that,  on 
October  20.  2003.  a  proposed  partial 
consent  decree  between  de  minimis 
settling  defendants  and  the  United 
States  and  State  i  if  New  lersey.  and  a 
proposed  Natural  Resource  Damages 
Partial  Consent  Decree  between  settling 
defendants  and  the  United  States  and 
State  of  New  Jersey  Natural  Resources 
Damages  Partial  Consent  Decree  were 
lodged  in  United  States  v.  Beckman 
Coulter,  Inc.,  et  ai.  Civil  Action  No.  98- 
CV-4812  (VVHW]  and  New  lersey 
Department  of  Environmental 
Protection,  et  ai  v.  American 
Thermoplastics  Corp..  et  ai,  Civil 
Action  No.  98-CV-4781  (WHVV) 
(consolidated)  before  the  United  States 
District  Court  in  the  District  of  New 
Jersey.  Newark  Vicinage. 

The  De  Minimis  Decree  resolves  the 
liability  for  response  costs  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended.  42  U.S.C.  9601.  et  s'eq. 
(CERCL.\)  of  58  de  minimis  parties  in 
connection  with  the  Combe  Fill  South 
Site  in  New  Jersey.  Pursuant  to  the 
settlement,  the  United  States  and  New- 
Jersey  will  recover  S3. 2 35  million  in 
response  costs.  The  Natural  Resource 
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Damages  Decree  resolves  the  liability  of 
53  of  those  same  parties  for  natural 
resource  damages  in  connection  with 
the  Site.  Pursuant  to  that  settlement, 
State  and  federal  natural  resource 
trustees  will  receive  S302.000  for 
natural  resource  restoration  and  other 
NRD-related  costs  in  connection  with 
the  Site.      I 

The  Depirtment  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Post  Office  Box  7611,  United 
States  Department  of  Justice. 
Washington.  DC  20044-7611.  and 
should  refer  to  United  States  v. 
Beckman  Coulter,  Inc.,  et  ai,  Civil 
Action  No.  98-CV^812  (WHW)  and 
New  Jersey  Department  of 
Environmental  protection,  et  al.  v. 
American  Thermoplastics  Corp.,  et  ai, 
Civil  Action  No.  98-CV-4781  (VVHW) 
(consolidated)  and  reference  number 
90-11-2-1134/1. 

The  two  Decrees  may  be  examined  at 
the  Office  of  the  United  States  Attorney. 
District  of  New  Jersey,  at  the  Peter 
Rodino  Federal  Building.  970  Broad 
Street,  Suite  700.  Newark,  NJ  (call  (973) 
645-2700  to  arrange  to  examine  the 
Decrees).  Copies  of  the  Decrees  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  Post  Office  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov).  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  payable  to  the 
United  States  Treasury  in  the  amount  of 
S36.25  (25  cents  per  page  reproduction 
cost).  During  the  public  comment 
period,  the  Consent  Decrees  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site  http:// 
www.usdoj.gov/enrd/open.html. 

Ronald  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-27258  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  441(>-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  19.  2003.  a  proposed  Consent 
Decree  in  United  States  at  America,  The 
State  of  New  Mexico,  and  The  New 
Mexico  Office  of  Natural  Besources 
Trustee  v.  The  Burlington  Northern  and 
Santa  Fe  Bailwav  Company,  Civil 
Action  No.  03-1105  MV  KBM.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Mexico. 

In  this  action  the  United  States,  on 
behalf  of  the  United  States  Department 
of  tbe  Interior  C'DOI").  the  United  States 
Fish  and  Wildlife  Service,  and  the 
Attorney  General  of  the  State  of  New 
Mexico,  on  its  own  behalf  and  on  behalf 
of  The  State  of  New  Mexico  and  The 
New  Mexico  Office  of  Natural  Resources 
Trustee  ("NMONRT")  sought  damages 
from  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  for  injury  to, 
destruction  and  loss  of  natural 
resources,  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  42  U.S.C.  9607(a).  resulti/ng 
from  the  release  of  hazardous 
substances  from  the  AT  &  SF  (Clovis) 
New  Mexico  Superfund  Site,  located  in 
Clovis.  Curry  County.  New  Mexico.  The 
Complaint  alleges  that  hazardous 
substances,  including  polycyclic 
aromatic  hydrocarbons,  phenol 
compounds  and  metals,  were  released 
from  a  railway  switching  yard  owned 
and  operated  by  the  Defendant  and  its 
predecessor,  to  a  former  playa  lake 
known  as  Santa  Fe  Lake,  resulting  in  the 
loss  of  habitat  for  fish  and  wildlife, 
including  migratory  birds  and  aquatic 
dependent  biota.  The  Consent  Decree 
provides  for  BNSF  to  pay  a  total  of 
$489,000.00  to  resolve  the  claims 
alleged  in  the  Complaint.  Of  this 
amount.  5459.000  will  be  placed  in  a 
Court  Registr}'  trust  account  for  use  by 
DOI  and  NMONRT  in  planing  and 
implementing  a  habitat  acquisition  and 
enhancement  project.  $20,500  and 
$9,500  shall  be  paid  to  DOI  and 
NMONRT  respectively,  to  reimburse 
DOI  and  NMONRT  for  costs  incurred  to 
assess  the  alleged  injun,'  to,  destruction 
and  loss  of  natiu:al  resources. 
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The  Department  of  lustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States,  et  al.  v.  The  Burlington  Northern 
and  Santa  Fe  Railway  Company.  DI. 
Ref.  90-11-1-07.321. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attornev,  District  of  New  Mexico,  201 
Third  St..  NVV.,  Ste.  900.  Albuquerque, 
NM  87102.  During  the  public  comment 
period,  the  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www. usdoj.gov/enrd/open. html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood'Susdoj.gov).  fax  no, 
(202)  514-0097,  phone  confirmation 
number  (202)  ,514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Librain,', 
please  enclose  a  check  in  the  amount  of 
S4.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Thomas  A.  Mariani.  Jr,, 

Assistant  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Dor  0,3-27254  Filed  10-28-03;  8:45  amj 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act.  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  and  the  Emergency  Planning  and 
Community  Right-To-Know  Act 

In  accordance  with  28  U.S,C,  section 
50.7,  notice  is  hereby  given  that  on 
October  16,  2003,  a  proposed  Consent 
Decree  in  United  States,  et  al.  v. 
Chevron  U.S. A  Inc..  Civil  .\ction  No.  C: 
03-4650  MEJ.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  California. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  penalties 
against  Chevron  U.S.A.  Inc. 
("Chevron"),  pursuant  to  Section  llSfb) 
of  the  Clean  Air  Act  CCAA"),  42  U,S,C, 
7413(b).  section  109(cJ  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  ("CERCLA").  42  U.S.C.  9609(c),  and 


section  325(b)  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (••EPCRA").  42  U.S.C. 
11045(b)  (3),  for  alleged  environmental 
violations  at  Chevron's  petroleum 
refineries  located  in  El  Segundo, 
California:  Richmond.  California: 
Kapolei,  Hawaii;  Pascagoula, 
Mississippi;  and  Salt  Lake  City.  Utah. 
The  States  of  Hawaii  and  U'tah,  the 
Mississippi  Commission  on 
Environmental  Quality,  and  the  Bay 
Area  Air  Quality  Management  District  of 
California  have  |oined  in  this  settlement 
as  signatories  to  the  Consent  Decree. 

The  proposed  Consent  Decree 
requires  Chevron  to  implement 
innovative  pollution  control 
technologies  to  greatly  reduce  emissions 
of  nitrogen  oxides  ("NO,")  and  sulfur 
dioxide  ("SO;")  from  refinery  process 
units,  to  reduce  the  number  and  impact 
of  flaring  events,  and  to  adopt  facility- 
wide  enhanced  monitoring  and  fugitive 
emission  control  programs.  In 
additional,  Chevron  will  pay  a  civil 
penalty  of  S3. 5  million  and  perform 
supplemental  environmental  projects 
with  a  value  of  at  least  $4.55  million. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P,0,  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States,  et  al.  v.  Chevron  U.S.A.  Inc.,  D.J. 
Ref,  90-5-2-2-07629. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Northern  District  of 
California,  450  Golden  Gate  Avenue. 
San  Francisco,  CA  94102  (attn:  Charles 
O'Connor),  and  at  U.S.  EPA  Region  8. 
999  18th  Street.  Suite  300.  Denver,  CO 
80202-2466  (attn;  Cindy  Reynolds). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov), 
fax  no  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  of  the  Consent  Decree 
from  the  Consent  Decree  Librar\\  please 
enclose  a  check  in  the  amount  of  S52.25 


(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury'. 

Robert  D.  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  03-27256  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4410-1S-4M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50,7,  notice  is  hereby 
given  that  on  October  15,  2003,  a 
proposed  consent  decree  in  United 
States  V.  Silgan  Containers  Corporation, 
Civ.  S-03-2166  LKK  KJM,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  California. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  civil 
penalties  under  section  113fb)  of  the 
Clean  Air  Act  ("CA-.^")  against  Silgan 
Containers  Corporation  for  violations  of 
permitting  and  new  source  review 
requirements  of  the  CAA  and  the 
federally  enforceable  State 
Implementation  Plan  for  California  at 
Silgan's  can  manufacturing  facilities 
located  in  Stockton,  Modesto, 
Kingsburg,  and  Riverbank,  California. 
The  consent  decree  requires  Silgan  to: 
(1)  Install  air  pollution  control 
equipment  and  modif\'  processes  at  its 
facilities,  (2)  modif\'  its  permits  to 
reduce  allowable  emissions  from  its 
facilities,  and  (3)  pay  a  civil  penalty  of 
$659,900, 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Silgan  Containers  Corporation. 
D.J.  Ref.  #90-5-2-1-06125. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  501  I  Street,  Suite  10-100, 
Sacramento.  California,  and  at  U,S.  EPA 
Region  9,  Office  of  Regional  Counsel.  75 
Hawthorne  Street.  San  Francisco, 
California.  During  the  public  comment 
period,  the  consent  decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site;  http:// 
www  usdoj.gov/enrd/open.html.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Librar>'.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
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request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov].  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  reque.sting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$5.25  (25  cents  per  pay  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

-Elien  M.  Mahan. 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

iFR  Doc.  03-27257  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Vail  Associates.  Inc.. 
(D.  Colo.),  Civil  Action  No.  03-D-2069 
(BNB),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado  on  October  17,  2003. 

This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Vail  Associates, 
Inc.,  pursuant  to  section  309(b)  and  (d) 
of  the  Clean  Water  Act,  33  U.S.C. 
1319(b)  and  (d).  to  obtain  injunctive 
relief  from  the  impose  civil  penalties 
against  the  Defendant  for  violating  the 
Clean  Water  Act  by  discharging 
pollutants  without  a  permit  into  waters 
of  the  United  States.  The  proposed 
Consent  Decree  resolves  these 
allegations  by  requiring  the  Defendant 
to  restore  the  impacted  areas,  perform 
mitigation  and  to  pay  a  civil  penalty. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice.  Please  address  comments  to  fon 
Lipshultz,  U.S.  Department  of  Justice, 
Environmental  Defense  Section, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  23986,  Washington, 
DC  20026-3986  and  refer  to  United 
States  V.  Vail  Associates,  Inc..  (D.  Colo.), 
Civil  Action  No.  03-D-2069  (BNB),  DJ 
#90-5-1-1-16527. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Colorado,  901  19th  Street.  Denver, 
Colorado  80294-3589. 


In  addition,  the  proposed  Consent 
Decree  may  be  viewed  at  http:// 
vvww.usdoj.gov/enrd/open.btml. 

Scott  Schachter, 

Assistant  Chief,  Environmental  Defense 

Section,  Environment  (r  Natural  Resources 

Division. 

[FR  Doc.  03-27255  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-1 5-M 

1 

DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  020-2003] 

Privacy  Act  of  1974;  System  of 
Records  . 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  and  Office  of  Management 
and  Budget  (0MB)  Circular  No.  A-130, 
the  Department  of  Justice  has  completed 
a  review  of  its  Privacy  Act  system  of 
records  tided  "Grievance  Records, 
Justice/JMD-005,"  last  published 
August  4,  1981  (46  FR  39706)  and  is 
making  changes  that  will  more 
accurately  describe  the  records.  The 
system  of  records  is  now  renamed  "The 
Department  of  Justice  Grievance 
Records,  DOJ-008,"  as  it  covers  all 
current  or  former  Department  of  Justice 
employees,  except  for  employees  of  the 
Federal  Bureau  of  Investigation  (FBI), 
who  have  submitted  grievances  under 
the  Agency  Grievance  Procedure  or  in 
accordance  with  a  negotiated  grievance 
procedure. 

The  Department  of  Justice  Grievance 
Records  System  is  a  system  of  records 
relating  to  grievances  fded  by 
Department  employees  under  the 
Agency  Grievance  Procedure  or  under  a 
negotiated  grievance  procedure.  The 
system  contains  all  documents  related 
to  each  grievance  in  the  central 
personnel  or  administrative  office  of  the 
bureau,  ofTice,  board,  or  division  where 
the  grievance  originated.  Changes  to  the 
system  of  records  include  additional 
routine  uses,  editorial  revisions  which 
clarif\'  system  descriptions,  changes  to 
the  system  location,  system  manager(s) 
and  address(es),  and  the  schedule  for 
retention  and  disposal.  With  respect  to 
the  last  category,  a  change  has  been 
made  to  establish  that  all  of  the 
Department's  grievance  records  are  to  be 
disposed  of  four  (4)  years  after  the 
closing  of  a  case. 

In  accordance  with  5  U.S.C.  552a 
(e)(4)  and  (11),  the  public  has  30  days 
in  which  to  comment  on  the  modified 
system  of  records.  The  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibilities  under  the 
Privacy  Act,  requires  a  40-day  period  in 
which  to  conclude  its  review  of  the 
system.  Therefore,  please  submit  any 


comments  by  November  28,  2003.  The 
public,  OMB,  and  the  Congress  are 
invited  to  submit  written  comments  to 
Mary  Cahill,  Management  Analvst. 
Management  and  Planning  Staff,  lustice 
Management  Division,  Department  of 
Justice,  National  Place  Building,  Room 
1400,  1331  Pennsylvania  Avenue  NW., 
Washington,  DC  2'0530. 

In  accordance  with  5  U.S.C.  552a  (r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  modified 
system  of  records. 

Dated:  October  17.  2003. 

Paul  R.  Corts. 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/DOJ-008 

SYSTEM  NAME: 

Department  of  Justice  Grievance 
Records.  Justice/DOJ-008. 

SYSTEM  location: 

Records  relating  to  grievances 
originating  in  a  bureau  (defined  in  28 
CFR  0.1)  or  an  office,  board,  or  division 
(defined  in  28  CFR  0.1)  are  located  in 
the  central  personnel  or  administrative 
office  of  the  bureau,  office,  board,  or 
division  where  the  grievance  originated, 
except  for  the  Federal  Bureau  of 
Investigation  (FBI),  which  is  excluded 
from  coverage  under  the  Agencv 
Grievance  Procedure  described  in  DO] 
Order  1200.1,  part  3,  chapter  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Department  of 
Justice  employees,  except  for  employees 
of  the  FBI,  who  have  submitted 
grievances  under  the  Agency  Grievance 
Procedure  or  in  accordance  with  a 
negotiated  grievance  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  Department 
employees  under  the  Agency  Grievance 
Procedure  or  under  a  negotiated 
grievance  procedure.  These  case  files 
contain  all  documents  related  to  each 
grievance,  including  statements  of 
witnesses,  reports  of  interviews  and 
hearings,  factfinder's  and/or  arbitrator's 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7121;  5  CFR  part  771. 

PURPOSE(S): 

The  records  are  maintained  and  used 
by  the  Department  to  resolve  employee 
concerns  about  working  conditions,  the 
administration  of  collective  bargaining 
agreements,  employee/supervisor 
relations,  and  work  processes. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Based  on  a  dptermination  by  die 
Department  of  Justice  that  such  a  need 
exists,  these  records  and  information  in 
these  records  will  be  disclosed  as 
follows: 

(1)  To  the  appropriate  Federal,  State, 
or  local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  \iolation  of  civil 
or  criminal  law  or  regulation; 

(2)  To  any  source  from  which 
additional  information  is  requested  in 
the  course  of  processing  a  grievance,  to 
the  extent  necessary  to  identif\-  the 
individual,  inform  the  source  of  the 
purpose{s)  of  the  request,  and  identify 
the  type  of  information  requested; 

(3)  To  a  Federal  agencv  (or  other 
establishment  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Go\ernment).  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter: 

(4)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains; 

■^      (5)  To  the  National  Archives  and 
Records  Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906; 

(6]  In  an  appropriate  proceeding 
before  a  court,  grand  jury,  or 
administrative  or  regulatory  body  when 
records  are  determined  by  DO],  or  the 
adjudicator,  to  be  arguably  relevant  to 
the  proceeding. 

(7)  To  an  actual  or  potential  party  to 
litigation  or  the  party's  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement,  plea  bargaining, 
or  in  informal  discovery. 

(8)  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act  when 
rele\ant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions; 

(9)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 


performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records: 

(10)  To  former  employees  of  the 
Department  for  purposes  of;  responding 
to  an  official  inquiry'  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Departnunt 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary^  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

(11)  To  specific  entities  when  such 
disclosure  is  mandated  by  federal 
statute,  treaty,  or  by  government-wide 
regulation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  electronic  storage. 
RETRIEV  ABILITY: 

By  the  names  of  the  individuals  on 
whom  the  records  are  maintained. 

SAFEGUARDS: 

Lockable  metal  filing  cabinets  or  a 
locked  room,  to  which  only  authorized 
personnel  have  access;  and  appropriate 
safeguards  for  electronic  storage. 

RETENTION  AND  DISPOSAL: 

Disposed  of  four  (4)  years  after  closing 
of  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(a)  Antitrust  Division,  Executive 
Officer,  601  D  Street.  NW.,  Rm.  10150, 
Washington,  DC  20004. 

(b)  Civil  Division,  Director,  Office  of 
Administration,  1100  L  Street,  NW..  Rm. 
9018,  Washington,  DC  20530. 

(c)  Civil  Rights  Division,  Executive 
Officer,  1425  New  York  Ave.,  NW.,  Rm. 
5058,  Washington,  DC  20530. 

(d)  Criminal  Division.  Executive 
Officer,  Office  of  Administration.  1400 
New  York  Ave.,  NW.,  ^Im.  5000. 
Washington,  DC  20530. 

(e)  Environmental  and  Natural 
Resources  Division,  Executive  Officer, 
601  D  Street,  NW.,  Rm.  2038. 
Washington,  DC  20004. 

(f)  Tax  Division,  Executive  Officer, 
601  D  Street.  NW..  Rm.  7802, 
Washington.  DC  20004. 

(g)  Drug  Enforcement  Administration, 
Deputy  Assistant  Administrator  for 


Personnel.  700  Army  Navv  Drive,  Rm. 
W3166,  Arlington,  VA  22202. 

(h)  Executive  Office  for  Immigration 
Review,  Office  of  the  General  Counsel, 
Employee/Labor  Relaticns  Unit,  5107 
Leesburg  Pike,  Suite  2600,  Falls  Church, 
VA  22041. 

(i)  Executive  Office  for  United  States 
Attorneys.  Office  of  Legal  Counsel,  600 
E  Street".  NW.,  Room  2200,  Washington, 
DC  20530. 

(j)  Executive  Office  for  United  States 
Trustees,  Human  Resource  Division,  20 
Massachusetts  Ave.,  NW.,  Rm,  8209, 
Washington,  DC  20530. 

(k)  Federal  Bureau  of  Prisons,  Human 
Resource  Management  Division,  Labor 
Management  Relations  and  Security 
Branch.  320  1st  Street,  NW,,  Bldg.  400, 
Washington,  DC  20534. 

(1)  Office  of  Justice  Programs,  Office  of 
Administration,  Director,  Office  of 
Personnel,  810  7th  Street,  NW,,  Rm. 
3330,  Washington,  DC  20531. 

(m)  United  States  Marshals  Service, 
Assistant  Director  for  Human  Resources, 
600  Armv  Navy  Drive,  Suite  890. 
Arlington.  VA  22202. 

(n)  Office  of  the  Inspector  General, 
Personnel  Officer.  1425  New  York  Ave.. 
NW..  Suite  7000.  Washington,  DC 
20530. 

(o)  Bureau  of  Alcohol,  Tobacco, 
Firearms  &  Explosives,  Personnel 
Division.  Employee  and  Labor  Relations 
Team.  650  Massachusetts  Ave..  NW., 
Rm.  4300.  Washington,  DC  20010. 

(p)  Other  Offices.  Boards,  and 
Divisions:  Director.  Human  Resoufces, 
Justice  Management  Division,  1331 
Pennsylvania  Ave..  NW,.  Suite  1110, 
Washington.  DC  20530. 

NOTIFICATION  PROCEDURE; 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may.  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified;  (1)  Name, 
and  if  different,  name  at  the  time  of  the 
case,  (2)  date  of  birth,  (3)  approximate 
date  of  closing  of  the  case  and  kind  of 
action  taken,  (4)  organizational 
component  involved. 

RECORD  ACCESS  PROCEDURES: 

It  IS  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the 
persormel  or  designated  office  of  the 
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bureau,  office,  board,  or  division  where 
the  action  was  processed  (named  above 
under  the  caption  "System  Manager(s) 
and  Addresses"),  Individuals  must 
provide  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Name,  and  if  different, 
name  at  the  time  of  the  case.  (2)  date  of 
birth.  (3)  approximate  date  of  closing  of 
the  case  and  kind  of  action  taken.  (4) 
organizational  component  involved. 
Individuals  requesting  access  must  also 
follow  the  Department's  Privacy  Act 
regulations  (28  CFR  16.41)  regarding 
access  to  records  and  verification  of 
identity. 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the 
personnel  or  designated  office  of  the 
bureau,  office,  board  or  division  where 
the  grievance  was  processed  (named 
above  under  the  caption  "System 
Manager(s)  and  Addresses"). 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified:  (1)  Name,  and  if 
different,  name  at  the  time  of  the  case, 
(2)  date  of  birth,  (.1)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken.  (4)  organizational  component 
involved.  Individuals  requesting 
amendment  must  also  follow  the 
Department's  Privacy  Act  regulations 
(28  CFR  16.41)  regarding  access  and 
amendment  to  records  and  verification 
of  identity. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained.  (2)  by 
testimony  of  witnesses.  (3)  by  agency 
officials.  (4)  from  related 
correspondence  from  organizations  or 
persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
iKR  Doc.  03-27194  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4410-CG-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  lune  6,  2003,  and 
published  in  the  Federal  Register  on 
luly  8.  2003,  (68  FR  40685),  Applied 
Science  Labs.  Division  of  Alltech 
Associates  Inc.,  2701  Carolean 
Industrial  Drive,  PO  Box  440,  State 
College.  Pennsylvania  16801.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substance 
listed  below: 


Drug 


Methcathinone  (1237)  

N-Ethylamphetamine  (1475)  

N,  N-Dimethylamphetamine 

(1480). 
4-Methylaminorex     (cis     isomer) 

(1590). 
Lysergic  acid  diethylamide  (7315) 

Mescaline  (7381)  

3.  4-Methyienedioxyamphetamine 

(7400). 
N-Hydroxy-3.  4- 

methylenedioxyamphetamine 

(7402). 
3,  4-Methylenedioxy-N- 

ethylamphetamlne  (7404). 
3,  4- 

Methylenedioxymethamphetam- 

ine  (7405). 
N-Ethyl-1  -phenylcyclohexylamine 

(7455). 
I-(I-Phenylcyclohexyl)  pyrrolidine 

(7458). 
1-[1-  (2-Thienyl)  cyclohexyl]  piper- 

idine  (7470). 

Dihydromorphine  (9145) 

Normorphine  (9313)  

1  -Phenylcyclohexylamine  (7460) 

Phencyclidine  (7471)  

Phenylacetone  (8501)  

1- 

Pipendinocyclohexanecarbonitr- 

ile  (8603) 

Cocaine  (9041)  

Codeine  (9050) 

Dihydrocodeine  (9120)  

Benzoylecgonine  (9180) 

Morphine  (9300)  

Noroxymorphone  (9668)  


Schedule 


IP 

II 

II 

II 

II 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards.  No 
comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs, 
Division  of  Alltech  Associates  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 


investigated  Applied  Science  Labs, 
Division  of  Alltech  Associates  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest. 
This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  historv. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  October  7,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  03-27245  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  June  20. 
2003,  and  September  2,  2003,  Cody 
Laboratories,  Inc.,  331  33rd  Street, 
Cody,  Wyoming  82414,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Schedule 


Amphetamine  (1100)  

Methamphetamine  (1105) 

Amobarbital  (2125)  

Pentobarbital  (2270)   

Secobarbital  (2315) 

Oxycodone  (9143)  

Hydromorphone  (9150)  .... 

Diphenoxylate  (9170)  

Meperidine  (9230)  

Oxymorphone  (9652)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 
Schedule  II 


The  firm  plans  to  manufacture  bulk 
materials  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 
Any  such  comments  or  objections  may 
be  addressed,  in  quintuplicate,  to  the 
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Deputy  Assistant  Administrator.  Office 
of  IDiversion  Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington.  DC 
20537.  Attention:  DEA  Federaf  Register 
Representative  (CCD)  and  must  be  filed 
no  later  than  December  29,  2003. 

Dated:  October  7,  2003. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  0.3-27238  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMErfr  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

Bv  notice  dated  lune  fi.  200.3.  and 
published  in  the  Federal  Register  on 
June  19.  2003.  (68  FR  36844).  Eli- 
Elsohly  Laboratories.  Inc..  Mahmoud  A. 
Elsohly,  Ph.D.,  5  Industrial  Park  Drive, 
Oxford.  Mississippi  3B6.5.T.  made 
application  bv  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  Schedules  1  and  II 
controlled  substances  listed  below: 


Drug 


Schedule 


Tetrahydrocannabinols  (7370) 

Dihydromorphine  (9145) 

Codeine  (9050)  

Amphetamine  (1100)  

Methamptietamine  (1105)  

Cocaine  (9041)  

Codeine  (9050)  

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

Hydromorphone  (9150)  

Benzoylecognine  (9180) 

Hydrocodone  (9193)  

Morphine  (9300)  


The  firm  plans  to  manufacture  non- 
deuterated  controlled  substances  for  use 
as  analytical  standards  and  deuterated 
controlled  substances  for  use  as  internal 
standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21 .  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Eli-Elsohly  Laboratories. 
Inc.  to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Eli-Elsohly  Laboratories. 
Inc.  to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 


and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  October  15,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc  03-27243  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  441  (M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  1. 
2003.  Gateway  Speciality  Chemical,  Co.. 
4170  Industrial  Drive,  St.  Peters, 
Missouri  63376,  made  application  by 
renewal  to  the  Drug  Enforcement 
.Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  phenylacetone 
(8501),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  manufacture  the 
controlled  substance  for  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
mav  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  DC  20537.  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  December  29,  2003. 

Dated:  October  7.  2003. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  03-27239  Filed  10-28-03;  8:45  am) 

BILLING  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Application 

Pursuant  to  section  1301.33(aj  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  August  6, 
2003,  Guilford  Pharmaceuticals,  Inc., 
6611  Tributan,'  Street.  Baltimore, 
Maryland  21224,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  cocaine  (9041)  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  manufacture  a 
Schedule  II  cocaine  derivative  as  a  final 
intermediate  for  the  production  of 
dopascan  injection. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  tha 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  [December  29,  2003). 

Dated:  October  7.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
!FR  Doc:  03-2"240  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-0»-M' 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  August  5. 
2003,  ISP  Freetown  Fine  Chemicals. 
Inc..  238  South  Main  Street.  Freetown. 
Massachusetts,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


2. 5-Dimethoxy  amphetamine 
(7396) 

Amphetamine  (1100)  

Phenylacetone  (850 1 )  
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The  firm  plans  to  bulk  manufacture 
the  phenylacetone  for  the  manufacture 
of  the  amphetamine.  The  bulk  2,5- 
dimethoxyamphetamine  will  be  used  for 
conversion  into  non-controlled 
substances. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 
Any  such  comments  or  objections  may 
be  addressed,  in  quintuplicate,  to  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  DC 
20537,  Attention:  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD)  and  must  be  filed  no  later  than 
December  29,  2003. 

Dated:  October  7,  2003. 
Laura  M.  Nagel. 

Dt'puly  Assistant  Administrator,  Office  of 
Diversion  Control. 

fFR  Doc  0.1-27241  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-09-4M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  II  and  prior  to 
issuing  a  registration  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301 .34  of  title  21 .  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  August  5.  2003.  ISP  ' 
Freetown  Fine  Chemicals.  238  Main 
South  Street.  Assonet.  Massachusetts 
02702,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
Phenylacetone  (8501).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import 
Phenylacetone  to  manufacture 
amphetamine. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 


application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  apphcation  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  Federal  Register 
Representative  (CCD).  and  must  be  filed 
no  later  than  November  28.  2003. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23.  1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  11 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c).  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  October  7.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  03-27242  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  20,  2003,  and 
published  in  the  Federal  Register  on 
July  8.  2003.  (68  FR  40686).  Lilly  Del 
Caribe.  Inc.,  Chemical  Plant.  Kilometer 
146.7.  State  Road  2.  Mayaguez.  Puerto 
Rico  00680.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  for  registration  as  a  bulk 
manufacturer  of  Dextropropoxyphene 
(9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  bulk  manufacture 
product  for  distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  832(a)  and  determined  that  the 
registration  of  Lilly  Del  Caribe.  Inc.  to 
manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 


interest  at  this  time.  DEA  has 
investigated  Lilly  Del  Caribe,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  die  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  03-27244  Filed  10-28-03;  8:45  am] 
BILUNG  CODE  4410-O9-4A 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  20,  2003.  and 
published  in  the  Federal  Register  on 
July  8.  2003.  (68  FR  40686).  Pressure 
Chemical  Company,  3419  Smallman 
Street,  Pittsburgh,  Pennsylvania  15201, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of  2, 
5-Dimethoxyamphetamine  (7396),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

The  firm  plans  to  manufacture  the 
substance  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Pressure  Chemical 
Company  to  manufacture  the  listed 
controlled  substance  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Pressure  Chemical 
Company  to  ensure  that  the  companv's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
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firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  October  7.  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  03-27246  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Black  Beaut}'  Coal  Company 

[Docket  No.  M-2003-068-Ci 

Black  Beauty  Coal  Company.  P.O.  Box 
312.  Evansville.  Indiana  47702-0312 
has  filed  a  petition  to  modif>-  the 
application  of  30  CFR  75.1700  (Oil  and 
gas  wells)  to  its  Francisco  Mine  (MSHA 
!.D.  No.  12-02295)  located  in  Gibson 
County,  Indiana.  The  petitioner 
proposes  to  mine  through  oil  and  gas 
wells  in  lieu  of  plugging  the  wells  and 
to  establish  and  maintain  a  barrier 
around  various  abandoned  wells.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

2.  Consolidation  Coal  Company 

[Docket  No.  M-2003-069-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road," 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75.302  (Main 
mine  fan)  to  its  Loveridge  No.  22  Mine 
(MSHA  l.D.  No.  46-01433)  located  in 
Marion  County.  West  Virginia.  The 
petitioner  proposes  to  use  an  auxiliary 
fan  to  provide  warm  air  for  the  slope 
area.  The  petitioner  states  the  fan  will 
be  enclosed  in  fireproof  housing  that 
has  an  automatic  fire  suppression 
system  installed.  The  petitioner  has 
listed  specific  compliance  procedures  in 
this  petition  that  would  be  followed 
when  using  the  auxiliary  fan.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


3.  Consolidation  Coal  Company 

[Docket  No.  M-2O03-O7O-C] 

Consolidation  Coal  Company.  Consol 
Plaza.  1800  Washington  Road," 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.364(b)(2) 
(Weekly  examination)  to  its  Robinson 
Run  Mine  (MSHA  l.D.  No.  46-01318) 
located  in  Marion  County,  West 
Virginia.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  airway  check  points  to  be 
established  to  monitor  the  area  of  the 
return  air  course  from  Main  North  104 
block  to  3  West  12  block,  due  to 
deteriorating  roof  conditions.  The 
petitioner  proposes  to  establish  check 
points  3W-1  and  3W-2  to  measure  air 
quality  and  quantity  at  the  inlet  to  the 
affected  air  course,  and  check  point 
3W-3  would  be  established  to  measure 
air  quality  and  quantity  at  the  outlet 
from  the  affected  air  course.  The 
petitioner  asserts  that  the  check  points 
and  all  approaches  to  the  check  points 
will  be  maintained  in  a  safe  condition 
at  all  times;  that  tests  for  methane  and 
the  quantit}'  of  air  will  be  determined  on 
a  weekly  basis  by  a  certified  person  at 
each  check  point,  and  that  the  persons 
making  the  examinations  and  tests  will 
place  his/her  initials,  date,  and  time  in 
a  record  book  kept  on  the  surface  for 
inspection  by  interested  person(s).  The 
petitioner  asserts  that  to  travel  the 
affected  area  in  its  entirety  to  make 
weekly  examinations  would  be 
hazardous  to  the  person  making  such 
examinations.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard 

4.  Bowie  Resources,  Ltd. 

[Docket  No.  M-2003-071-C] 

Bowie  Resources.  Ltd..  P.O.  Box  483. 
Paonia,  Colorado  81428  has  filed  a 
petition  to  modify-  the  application  of  30 
CFR  75.701  (Grounding  metallic  frames, 
casings,  and  other  enclosures  of  electric 
equipment)  to  its  Bowie  #3  Mine 
(MSHA  l.D.  No.  05-04758)  located  in 
Delta  County,  Colorado.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  an  alternative  method 
of  compliance  for  the  grounding  of  a 
diesel  generator.  The  petitioner 
proposes  to  use  the  460  KW  diesel 
powered  generator  to  move  electrically 
powered  mining  equipment  in,  out  and 
around  the  mine  only,  and  to  perform 
work  in  areas  outby  section  loading 
points  where  equipment  is  not  required 
to  be  maintained  permissible.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 


least  the  same  measure  of  protection  as 

the  existing  standard. 

5.  Bowie  Resources,  Ltd. 

(Docket  No.  M-2003-072-C) 

Bowie  Resources,  Ltd..  P.O.  Box  483. 
Paonia,  Colorado  81428  has  filed  a 
petition  to  modif\'  the  application  of  30 
CFR  75.901  (Protection  of  low-  and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Bowie  #3  Mine 
(MSHA  l.D.  No.  054758)  located  in  Delta 
County.  Colorado.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  an  alternative  method 
of  compliance  for  the  grounding  of  a 
diesel  generator.  The  petitioner 
proposes  to  use  a  460  KW  diesel 
powered  generator  to  move  electrically 
powered  mining  equipment  in,  out,  and 
around  the  mine  only,  and  to  perform 
work  in  areas  outby  section  loading 
points  where  equipment  is  not  required 
to  be  maintained  permissible.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

6.  Bowie  Resources.  Ltd 

(Docket  No.  M-2003-073-C1 

Bowie  Resources.  Ltd.,  P.O.  Box  483. 
Paonia,  Colorado  81428  has  filed  a 
petition  to  modif\'  the  application  of  30 
CFR  75.1909(b)(6)  (Nonpermissible 
diesel-powered  equipment;  design  and 
performance  requirements)  to  its  Bowie 
#3  Mine  (MSHA  l.D.  No.  05-04758) 
located  in  Delta  County.  Colorado.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  allow  the  use  of  an 
alternative  method  for  front  wheel 
brakes  on  a  six  wheeled  road  grader. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

7.  Newtown  Energy ,  Inc. 

[Docket  No.  M-2003-074-C1 

Nev^own  Energy,  Inc.,  P.O.  Box  189, 
Comfort.  West  Virginia  25049  has  filed 
a  petition  to  modif\'  the  application  of 
30  CFR  75.1002  (Installation  of  electric 
equipment  and  conductors; 
permissibility)  to  its  Coalburg  #1  Mine 
(MSHA  l.D.  No.  46-08993)  located  in 
Boone  County.  West  Virginia.  The 
petitioner  proposes  to  operate  a  2.400 
volt  Joy  12CM27  continuous  mining 
machine  at  the  Coalburg  #1  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  oi"  protection  as 
the  existing  standard. 
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8.  Bowie  Resources  Limited 

[Docket  No.  M-2003-075-C1 

Bowie  Resources  Limited.  P.O.  Box 
483,  Paonia.  Colorado  81428  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1726(a)  (Performing  work  from  a 
raised  position:  safeguards)  to  its  Bowie  . 
#3  Mine  (MSHA  I.D.  No.  05-04738) 
located  in  Delta  County.  Colorado.  The 
petitioner  requests  modification  of  the 
existing  standard  to  permit  the  use  of 
modified  diesel  powered  L.H.D."s  or 
"scoops"  as  elevated  mobile  work 
platforms  at  the  Bowie  #3  Mine.  The 
petitioner  has  listed  specific  procedures 
in  this  petition  that  would  be  followed 
for  compliance  of  its  proposed 
alternative  method.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov'.  or  on  a 
computer  disk  along  with  an  original 
hard  copv  to  the  Office  of  Standards, 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration.  1100 
Wilson  Boulevard.  Room  2352, 
Arlington.  Virginia  22209.  All 
comments  must  be  po.stmarked  or 
received  in  that  office  on  or  before 
November  28.  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington.  Virginia  this  17th  day 
of  October  2()0:? 
Marvin  VV.  Nichols, 

Director.  Office  of  Standards.  Regulations, 
and  Variances. 

[FR  Doc.  03-27282  Filed  10-28-03:  8:45  am) 
BILUNG  CODE  4510-43-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

October  22.  2003. 

TIME  AND  DATE:  10  a.m..  Wednesday, 
October  29.  2003. 

PLACE:  Hearing  Room.  9th  Floor.  601 

New  Jersey  Avenue,  NW.,  Washington, 

DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following  in  open  session: 

Secretary  of  Labor  on  behalf  of 
Ondreako  v.  Kennecott  Utah  Copper 
Corp.,  Docket  No.  WEST  2003-^03-DM. 
(At  issue  is  whether  the  judge  erred  in 
finding  that  the  discrimination 


complaint  underlying  Ondreako's 
application  for  temporary  reinstatement 
under  30  U.S.C.  815(c)(2)  was  not 
frivolous  brought.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  aiLxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d). 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Ellen  (202)  434-9950/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free.  I 

Jean  H.  Ellett, 

Chief  Docket  Clerk. 

[FR  Doc.  03-27362  Fiied  10-27-03;  12:36 
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BILLING  CODE  6735-01 -M 


NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  two  currently  approved 
information  collections.  The 
information  collections  are  used  in  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)'s  grant 
program  for  subvention  of  part  of  the 
costs  of  manufacturing  and  distributing 
volumes  published  by  NHPRC- 
supported  documentary  editorial 
projects.  One  of  the  NHPRC  information 
collections  is  a  grant  application 
prepared  by  university  and  other  non- 
profit presses  applying  for  a  subvention 
grant.  The  other  NHPRC  information 
collection  is  a  sales  report  made  by  a 
non-profit  press  which  has  received  a 
subvention  grant  from  the  NHPRC.  The 
public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  December  29.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  4400.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001:  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  (301)  837-1694,  or 
fax  number  (301)  837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  e.stimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice.  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  NHPRC  Subvention  Grant 
Guidelines  and  Application. 

OMB  number:  3095-0021. 

Agency  form  number:  N/A. 

Type  of  review:  Regular. 

Affected  public:  Universities  and  non- 
profit presses. 

Estimated  number  of  respondents:  10. 

Estimated  time  per  response:  7  hours. 

Frequency  of  response:  On  occasion. 
On  the  average,  a  press  submits  two- 
and-a-half  subvention  applications  per 
year. 

Estimated  total  annual  burden  hours: 
70  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.  The 
application  is  submitted  by  university 
and  other  non-profit  presses  applying  to 
the  NHPRC  grant  program  for 
subvention  of  part  of  the  costs  of 
manufacturing  and  distributing  volumes 
published  by  NHPRC-supported 
editorial  projects. 

2.  Title:  NHPRC  Annual  Sales  Reports 
for  Subvention  Grants. 

OMB  number:  3095-0022. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Non-profit  presses 
that  have  received  an  NHPRC 
subvention  grant. 

Estimated  number  of  respondents:  10. 
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Estimated  time  per  response:  3  hours. 

Frequency  of  response:  One  time  only. 
On  the  average,  a  press  has  two  on-going 
subvention  grants  and  therefore  submits 
two  sales  reports  per  year. 

Estimated  total  annual  burden  hours: 
30  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.  The  sales 
information  provided  by  non-profit 
presses  is  used  by  Commission  staff  to 
gauge  interest  among  scholars  and  the 
general  public  in  documentary  editions 
supported  by  Commission  grants. 

Dated:  October  20.  2003. 
L.  Reynolds  Cahoon, 

Assistant  Arrhixist  for  Human  Resources  and 

Information  Ser\'ices 

IFR  Doc.  03-27195  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  751 5-01 -P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  November  28,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Mr.  Jonathan  Womer. 
Desk  Officer  for  NARA,  Washington,  DC 
20,'503.  Comments  may  be  faxed  to  202- 
395-5167. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694  or 
fax  number  301-837-3213, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  .Act  of  1995 
(Pub.  L,  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NAR,-\ 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  July  22.  2003  (68  FR  43380).  No 
comments  were  received.  NARA  has 


submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessar\'  for  the  proper 
performance  of  the  functions  of  NARA, 
fb)  the  accuracy  of  NAR-A's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
infcmation  technology  In  this  notice. 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection; 

Title:  Records  Storage  Facility  Survey. 

OMB  number:  New. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Owners/operators  of 
commercial  records  storage  facilities 
that  are  small  businesses. 

Estimated  number  of  respondents: 
263. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  One-time. 

Estimated  total  annual  burden  hours: 

66  hours. 

Abstract:  The  information  collection 
is  a  survey  of  the  characteristics  of 
records  storage  facilities  operated  by 
small  businesses.  Respondents  will  be  a 
random  sample  of  owners/operators  of 
such  facilities.  The  survey  information 
will  be  used  by  the  NARA  policy  and 
technical  staff  to  evaluate  the 
construction  materials,  fire  protection 
measures,  and  storage  practices 
common  in  small  business  records 
centers  against  the  existing  standards  in 
the  NARA  regulation  on  records  center 
facility  standards  (36  CFR  part  1228, 
subpart  K).  The  information  will  be 
used  in  a  regulatory  flexibility  analysis 
of  possible  alternatives  to  the  existing 
standards  and  assessment  of  the  ability 
of  small  business  to  comply  with  those 
alternatives. 

Dated:  October  20,  2003. 
L,  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Sennces. 

[FR  Doc.  03-27196  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  751 5-01 -P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules:  Availability  and 
Request  for  Comments 

AGENCY:  National  ,\rchives  and  Records 
.Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandator}' 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  15,  2003,  Once  the  appraisal 
of  the  records  is  completed,  .NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too.  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
dav!;  tn  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-maifto 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr..  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 


61704 


Federal  Register/ Vol.  68.  No.  209 /Wednesday.  October  29.  2003 /Notices 


Administration.  8601  Adelphi  Road, 
College  Park.  MD  20741V-6001 
Telephone:  301-8:^7-3120.  E-mail: 
records  rngtH n ara .^nv 

SUPPLEMENTARY  INFORMATION:  Each  year 

Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulaticm,  agencv  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NAR.'X's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  Nationa.'  Archives  of 
historicallv  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destructiim  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  thev  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARjA  staff  has  prepareci  an  appraisal 
memorandum  tor  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Health  and  Human 
Services,  Centers  for  Medicare  and 


Medicaid  Services  (Nl-440-03-1,  4 
items,  4  temporary  items).  Paper  and 
electronic  records  relating  to  Y2K 
efforts,  including  such  matters  as  policy 
and  planning,  project  administration, 
system  testing  and  verification,  and 
contractor  activities.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Paper  copies  of  these  files 
were  previously  approved  for  disposal. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

2.  Department  of  Homeland  Security. 
Transportation  Security  Administration 
(Nl-560-03-2,  17  items,  14  temporary 
items).  Reports,  statistics,  planning 
records,  property  accountability  records, 
personal  property  records,  telephone 
directories,  correspondence 
management  records,  issuances,  reading 
files,  broadcast  e-mail  messages, 
reference  files,  and  other  records, 
accumulated  primarily  by  the  Office  of 
Finance  and  Administration.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Records  proposed  for 
permanent  retention  include 
recordkeeping  copies  of  records  created 
to  comply  with  the  provisions  of  the 
Government  in  the  Sunshine  Act, 
records  of  advisory,  interagency,  and 
international  committees  sponsored  by 
the  agency,  and  directives. 

3.  Department  of  Homeland  Security, 
Transportation  Security  Administration 
(Nl-560-03-3,  10  items,  8  temporary 
items).  Records  relating  to  internal 
investigations  and  inspections, 
including  reports,  memorandums, 
correspondence,  and  statistical  data. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  final,  signed  directives  and 
statistical  data  and  other  records 
relating  to  trends  in  transportation 
security. 

4.  Department  of  Justice,  Federal 
Bureau  of  Investigation  {Nl-65-03-4,  3 
items,  3  temporary  items).  Work  papers 
and  final  reports  documenting  routine 
inspections  of  FBI  programs  and  field 
offices.  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  are  included. 

5.  Department  of  Justice.  Bureau  of 
Alcohol,  Tobacco,  Firearms,  and 
Explosives  (Nl-436-03-4,  5  items,  5 
temporary  items).  Master  files,  outputs, 
and  documentation  associated  with  the 
Relief  of  Disabilities  System,  an 
electronic  system  used  to  monitor  and 
track  the  status  of  applications  for  the 
restoration  of  Federal  firearms  and 


explosives  privileges.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

6.  Department  of  the  Treasury,  U.  S, 
Mint  (Nl-104-03-11,  3  items.  3 
temporary  items).  Master  files,  outputs, 
and  documentation  associated  with  the 
Die  Information  System,  an  electronic 
system  which  tracks  the  life  of  dies  used 
to  strike  coins  and  other  numismatic 
products. 

7.  Department  of  the  Treasury,  U.S. 
Mint  (Nl-1 04-03-1 2.  4  items,  4 
temporary  items).  Inputs,  outputs, 
master  files,  and  system  documentation 
associated  with  the  Pallet  Tracking 
System,  an  electronic  system  which 
tracks  coin  shipment  pallets. 

8.  National  Archives  and  Records 
Administration,  Electronic  and  Special 
Media  Records  Services  Division  (N2- 
381-03-1,  1  item,  1  temporary  item). 
Office  of  Economic  Opportunity  data 
file  tabulations  of  1960  Census  data  by 
sex,  race,  and  marital  status.  Records 
were  accessioned  into  the  National 
Archives,  but  cannot  be  accessed  due  to 
technical  problems, 

9.  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs  (Nl-51-03-1,  1  item,  1 
temporary  item).  The  eGov  Central  Web 
site  used  by  the  E-Gov  Initiative  project 
team  and  partners  to  communicate  and 
collaborate  on-line. 

10.  Office  of  Navajo  and  Hopi  Indian 
Relocation  (Nl-220-03-04.  3  items,  2 
temporary  items).  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  that  are  associated 
with  files  relating  to  housing  repair 
programs.  1982-1987.  Recordkeeping 
copies  of  these  files  are  proposed  for 
permanent  retention. 

11.  Small  Business  Administration, 
Office  of  Government  Contracting  and 
Business  Development  (Nl-309-03-11, 
7  items,  7  temporary  items).  Inputs, 
outputs,  master  files,  documentation, 
and  backups  associated  with  the  Size 
Case  Log  Reporting  System,  an 
electronic  system  which  tracks  all 
requests  for  size  determinations  of  small 
businesses.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  w'ord  processing. 

Dated:  October  15,  2003. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Sen'ices — 

Washington.  DC. 

IFR  Doc.  03-27205  Filed  10-28-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-008] 

Dominion  Nuclear  North  Anna,  LLC; 
Notice  of  Acceptance  of  Application 
for  Early  Site  Permit  for  the  North  Anna 
ESP  Site 

The  Nuclear  Regulatory  Commission 
(NRC,  the  Commission)  has  received  an 
application  from  Dominion  Nuclear 
North  Anna  LLC  (Dominion)  dated 
September  25.  2003.  filed  pursuant  to 
Section  103  of  the  Atomic  Energy  Act 
and  10  CFR  Part  52,  for  an  early  site 
permit  (ESP)  for  a  location  in  central 
Virginia  (near  Mineral.  Virginia) 
identified  as  the  North  Anna  ESP  site. 
A  notice  of  receipt  and  availability  of 
this  application  was  previously 
published  in  the  Federal  Register  (68 
PR  59642:  October  16.  2003). 

An  applicant  may  seek  an  ESP  in 
accordance  with  Subpart  A  of  10  CFR 
part  52  separate  from  the  filing  of  an 
application  for  a  construction  permit 
(CP)  or  combined  license  (COL)  for  a 
nuclear  power  facility.  The  ESP  process 
allows  resolution  of  issues  relating  to 
siting.  At  any  time  during  the  period  of 
an  ESP  (up  to  20  years),  the  permit 
holder  may  reference  the  permit  in  a  CP 
or  COL  application. 

The  NRC  staff  has  determined  that 
Dominion  has  submitted  information  in 
accordance  with  10  CFR  Part  52  that  is 
sufficiently  complete  and  acceptable  for 
docketing.  The  Docket  No.  established 
for  this  application  is  52-008.  The  NRC 
staff  will  perform  a  detailed  technical 
review  of  the  application,  and  docketing 
of  the  ESP  application  does  not 
preclude  the  NRC  from  requesting 
additional  information  from  the 
applicant  as  the  review  proceeds,  nor 
does  it  predict  whether  the  Commission 
will  grant  or  deny  the  application.  The 
Commission  will  conduct  a  hearing  in 
accordance  with  10  CFR  52.21  and  will 
receive  a  report  on  the  application  from 
the  Advisory  Committee  on  Reactor 
Safeguards  in  accordance  with  10  CFR 
52.23.  If  the  Commission  then  finds  that 
the  application  meets  the  applicable 
standards  of  the  Atomic  Energy  Act  and 
the  Commission's  regulations,  and  that 
required  notifications  to  other  agencies 
and  bodies  have  been  made,  the 
Commission  will  issue  an  ESP,  in  the 
form  and  containing  conditions  and 
limitations  that  the  Commission  finds 
appropriate  and  necessary. 

In  accordance  with  10  CFR  Part  51, 
the  Commission  will  also  prepare  an 
environmental  impact  statement  for  the 
proposed  action.  Pursuant  to  10  CFR 
51.26,  and  as  part  of  the  environmental 
scoping  process,  the  staff  intends  to 


hold  a  public  scoping  meeting.  Detailed 
information  regarding  thi>  moptinp  will 
be  included  in  a  future  Federal  Register 
notice. 

Finally,  the  Commission  will 
announce,  in  a  future  Federal  Register 
notice,  the  opportunity  for  petition  for 
leave  to  intervene  in  the  hearing 
required  for  this  application  by  10  CFR 
52.21. 

A  copy  ofthe  Dominion  ESP 
application  is  available  for  public 
inspection  at  the  Conxmission's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville.  Maryland.  It  is 
also  accessible  electronically  from  the 
Agenc\'wide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
viv^'v^'.nrc.gov/reading-rm/adams.html 
(ADAMS  Accession  No.  ML032731517). 
Persons  who  do  not  have  access  to 
ADAMS,  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  staff  bv  telephone  at  1- 
800-397-4209.  301-415-4737  or  by  e- 
mail  to  pdr@nrc.gov. 

For  the  Nuclear  Regulatory  Conunission.  _ 

Dated  at  Rockville,  Marj'land  this  23rd  day 
of  October  2003. 
Tames  E.  Lyons. 

Program  Director,  New  Research  and  Test 
Reactors  Program.  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  03-27216  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  7S9CM)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-247  &  50-286  and  License 
Nos.  DPR  26  &  DPR  64] 

Entergy  Nuclear  Operating  Company. 
Indian  Point  Nuclear  Generating  Unit 
Nos.  2  and  3:  Receipt  of  Request  for 
Action  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  September  8.  2003,  as 
supplemented  by  letter  dated  September 
22,  2003.  submitted  by  Riverkeeper  and 
the  Union  of  Concerned  Scientists 
(collectively.  Lhe  Petitioners),  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  been  requested  to  take  enforcement 
actions  against  Entergy  Nuclear 
Operation  Inc.  (Entergy),  the  licensee  for 
Indian  Point  Nuclear  Generating.  Units 
Nos.  2  and  3.  (IP2  and  3)  in  Buchanan, 
New  York,  and  the  Petitioners  requested 
as  an  alternative  enforcement  action  that 
the  NRC  prevent  plant  restart  until 
certain  conditions  have  been  met  with 
additional  restrictions  in  the  interim. 


As  the  bases  for  the  request  to  have 
the  NRC  take  enforcement  actions 
against  the  licensee,  the  Petitioners 
assert  that  the  continued  operations  of 
IP2  and  3  present  a  public  health  hazard 
because  of  a  lack  of  reasonable 
assurance  that  the  containment  sumps 
will  be  able  to  perform  their  safety 
function.  The  request  is  based  on 
publically  available  reports  published 
by  the  NRC.  The  Petitioners  assert  that 
this  action  is  entirely  consistent  with 
actions  taken  by  the  NRC  for  the  Donald 
C.  Cook  and  Davis-Besse  nuclear  plants. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on  this 
Petition  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  in 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  for 
inspection  at  the  Commission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Man'land,  and 
from  the  ADAMS  Public  Library- 
component  on  the  NRC's  Web  site, 
h  ttp  .//h'ww.  n  re .  gov/rea  ding-rm  I 
adams.html  (the  Public  Electronic 
Reading  Room),  using  Accession  No. 
ML032580235.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC's  PDR  reference  stafT  bv  telephone 
at  1-800-397-4209  or  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Mar\'land  this  23rd  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
R.  William  Borchardt, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-27215  Filed  10-28-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  0MB  Review;  Comment  Request; 
Qualified  Domestic  Relations  Orders 
Submitted  to  the  PBGC 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 

Corporation  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB  ")  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  an 
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information  collection  (OMB  contrnl 
number  1212-0054:  expires  November 
30,  2003)  relating  to  model  forms 
contained  in  the  PBGC  booklet.  Divorce 
Orders  &■  PBGC.  The  booklet  provides 
guidance  on  how  to  submit  a  proper 
qualified  domestic  relations  order  (a 
QDRO")  to  the  PBGC.  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
bv  November  28,  2003. 

ADDFiESSES:  Comments  may  be  mailed  to 
the  Office  of  Information  and  Pegulator\' 
Affairs  of  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  Pension 
Benefit  Guaranty  Corporation. 
Washington,  DC  20503.  Copies  of  the 
request  for  extension  (including  the 
collection  of  information)  may  be 
obtained  without  charge  by  writing  to 
the  PBGC's  Communications  and  Public 
Affairs  Department,  suite  240,  1200  K 
Street.  NW,,  VVashingtmi,  DC  20005- 
4026,  or  bv  visiting  that  office  or  calling 
(202)-326— 4040  during  normal  business 
hours.  (TTY  and  TDD  users  may  call  the 
Federal  relay  ser\'ice  toll-free  at  1-800- 
877-8339  and  request  connection  to 
202-326-4040.)  The  Divorce  Orders  &■ 
PBGC  booklet  may  be  accessed  on  the 
PBGC's  Web  site  at  http:// 
www.pbgc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  L.  Beiler.  Attorney.  Office  of  the 
General  Counsel.  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington.  DC  20005-4026.  202- 
326-4020.  TTY  and  TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  202-32B-4020. 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
is  requesting  a  three-year  extension  of 
the  paperwork  apprnvdl  relating  to 
model  forms  contained  in  the  PBGC 
booklet.  Divorce  Orders  &■  PBGC.  The 
collection  of  information  has  been 
approved  through  November  30,  2003, 
by  OMB  under  control  number  1212- 
0054.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

A  defined  benefit  pension  plan  that 
does  not  have  enough  money  to  pay 
benefits  may  be  terminated  if  the 
employer  responsible  for  the  plan  faces 
severe  financial  difficulty,  such  as 
bankruptcy,  and  is  unable  to  maintain 
the  plan.  In  such  an  event,  the  PBGC 
becomes  trustee  of  the  plan  and  pays 
benefits,  subject  to  legal  limits,  to  plan 
participants  and  beneficiaries. 

The  benefits  of  a  pension  plan 
participant  generally  may  not  be 


assigned  or  alienated.  Title  1  of  ERISA 
provides  an  exception  for  domestic 
relations  orders  that  relate  to  child 
support,  alimony  payments,  or  marital 
property  rights  of  an  alternate  payee  (a 
spouse,  former  spouse,  child,  or  other 
dependent  of  a  plan  participant).  The 
exception  applies  only  if  the  domestic 
relations  order  meets  specific  legal 
requirements  that  make  it  a  qualified 
domestic  relations  order. 

When  the  PBGC  is  trustee  of  a  plan, 
it  reviews  submitted  domestic  relations 
orders  to  determine  whether  the  order  is 
qualified  before  paying  benefits  to  an 
alternate  payee.  The  requirements  for 
submitting  a  QDRO  are  established  by 
statute.  The  models  and  the  guidance 
assist  parties  by  making  it  easier  to 
comply  with  ERISA's  QDRO 
requirements  in  plans  trusteed  by  the 
PBGC;  they  do  not  create  any  additional 
requirements  and  result  in  a  reduction 
of  the  statutory  burden. 

The  PBGC  estimates  that  it  will 
receive  664  QDROs  each  year  from 
prospective  alternate  payees;  that  the 
average  burden  of  preparing  a  QDRO 
with  the  assistance  of  the  guidance  and 
model  QDROs  in  PBGC's  booklet  will  be 
'A  hour  of  the  alternate  payee's  time  and 
$734  in  professional  fees  if  the  alternate 
payee  hires  an  attorney  or  other 
professional  to  prepare  the  QDRO,  or  10 
hours  of  the  alternate  payee's  time  if  the 
alternate  payee  prepares  the  QDRO 
without  hiring  an  attorney  or  other 
professional:  and  that  the  total  annual 
burden  will  be  234  hours  and  $482,400. 

The  PBGC:  is  revising  the  QDRO 
booklet  by  providing  an  insert  noting 
that  the  PBGC  now  offers  more  choices 
of  annuity  benefit  forms.  The  insert  will 
briefly  describe  the  new  benefit  options 
and  their  availability  to  alternate  payees 
and  will  refer  parties  to  the  PBGC's  Web 
site,  http://v\^^'w. phgc.gov,  or  the  PBGC's 
regulations  (29  CFR  4022)  for  more 
information  on  these  annuity  benefit 
forms. 

Issued  in  Washington,  JXl,  this  23rd  day  of 
October,  2003. 
Stuart  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
[PR  Doc.  03-27222  Filed  10-28-03;  8:45  am] 

BILUNG  CODE  770«-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 


Information  Services,  Washington,  DC 
20549. 
Extension: 

Rule  15C2-12.  SEC  File  No.  270-330, 
OMB  Control  No.  3235-0372 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  15c2-12     Disclosure 
requirements  for  municipal  securities 

Rule  15c2-12  under  the  Securities 
Exchange  Act  of  1934  requires 
underwriters  of  municipal  securities:  (1) 
To  obtain  and  review  a  copy  of  an 
official  statement  deemed  final  by  an 
issuer  of  the  securities,  except  for  the 
omission  of  specified  information;  (2)  in 
non-competitively  bid  offerings,  to  make 
available,  upon  request,  the  most  recent 
preliminary  official  statement,  if  any;  (3) 
to  contract  with  the  issuer  of  the 
securities,  or  its  agent,  to  receive,  within 
specified  time  periods,  sufficient  copies 
of  the  issuer's  final  official  statement  to 
comply  both  with  this  rule  and  any 
rules  of  the  MSRB:  (4)  to  provide,  for  a 
specified  period  of  time,  copies  of  the 
final  official  statement  to  any  potential 
customer  upon  request:  (5)  before 
purchasing  or  selling  municipal 
securities  in  connection  with  an 
offering,  to  reasonably  determine  that 
the  issuer  or  other  specified  person  has 
imdertaken.  in  a  written  agreement  or 
contract,  for  the  benefit  of  holders  of 
such  municipal  securities,  to  provide 
certain  information  about  the  issue  or 
issuer  on  a  continuing  basis  to  a 
nationally  recognized  municipal 
securities  information  repository;  and 
(6)  to  review  the  information  the  issuer 
of  the  municipal  security  has 
undertaken  to  provide  prior  to 
recommending  a  transaction  in  the 
municipal  security. 

These  disclosure  and  recordkeeping 
requirements  will  ensure  that  investors 
have  adequate  access  to  official 
disclosure  documents  that  contain 
details  about  the  value  and  risks  of 
particular  municipal  securities  at  the 
time  of  issuance  while  the  existence  of 
compulsory  repositories  will  ensure  that 
investors  have  continued  access  to 
terms  and  provisions  relating  to  certain 
static  features  of  those  municipal 
securities.  The  provisions  of  Rule  15c2— 
12  regarding  an  issuer's  continuing 
disclosure  requirements  assist  investors 
by  ensuring  that  information  about  an 
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issue  or  issuer  remains  available  after 
the  issuance. 

Municipal  offerings  of  less  than  Si 
million  are  exempt  from  the  rule,  as  are 
offerings  of  municipal  securities  issued 
in  large  denominations  that  are  sold  to 
no  more  than  35  sophisticated  investors, 
have  short-term  maturities,  or  have 
short-term  tender  or  put  features.  It  is 
estimated  that  approximately  12.000 
brokers,  dealers,  municipal  securities 
dealers,  issuers  of  municipal  securities, 
and  nationally  recognized  municipal 
securities  information  repositories  will 
spend  a  total  of  123,8.50  hours  per  year 
complying  with  Rule  15c2-12, 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarit\' 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO.  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW,  Washington.  DG  20549. 

Dated:  October  22,  2003. 
Margaret  H,  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-27224  Filed  10-28-03;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27742] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(•'Act") 

Octobar  23,  2003. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Conunission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act,  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
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are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference, 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  17.  2003.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identif}-  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  17,  2003  the 
application(s)  and/or  declaration{s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

AUiant  Energy  Corporation,  et  al.  (70- 
9891) 

Alliant  Energy  Corporation.  ("Alliant 
Energ\'"'),  a  registered  holding  company 
under  the  Act.  Alliant  Energ}' 
Resources,  Inc,  ("AER"),  a  nonutility 
subsidiar\'  of  Alliant  Energy',  both 
located  at  4902  N,  Biltmore"  Lane, 
Madison,  Wisconsin  53718:  AER's 
direct  nonutility  subsidiaries  Alliant 
Energy  integrated  Services  Company 
and  its  subsidiaries,  Alliant  Energy 
Investments,  Inc.  and  its  subsidiaries, 
and  Alliant  Energy  Transportation,  Inc.. 
all  located  at  200  First  Street  S.E,.  Cedar 
Rapid.  Iowa  52401:  and  AER's 
subsidiaries  Whiting  Oil  and  Gas 
Corporation  ("Whiting  Oil  and  Gas"); ' 
and  Whiting  Petroleum  Corporation 
("WPC"),-  all  located  at  Mile  High 
Center,  Suite  2300,  1700  Broadway, 
Denver,  Colorado  80290-2300 
(collectively.  'Applicants  ").  have  filed  a 
post-effective  amendment  under 
sections  9(a)  and  10  of  the  Act  and  rule 
54  under  the  Act  to  their  application- 
declaration  ("Post-Effective 
.■\mendment"). 

By  order  dated  October  3.  2001 
("Prior  Order").-'  as  amended  by  a 
supplemental  order  dated  December  17, 
2002  ("Supplemental  Order"),"  the 
Commission  authorized  Alliant  Energy, 
AER  and  certain  other  nonutility 
subsidiaries  of  Alliant  Energy 


("Nonutility  Subsidiaries"),  through 
December  31.  2004  ("Authorization 
Period"),  to  engage  in  a  program  of 
external  long-term  financing 
transactions,  to  provide  guarantees  and 
other  forms  of  credit  support  with 
respect  to  obligations  of  subsidiaries  of 
Alliant  Energy',  to  enter  into  interest  rate 
hedges,  to  engage  in  certain  non-utility 
energTj- -related  activities,  and  to  engage 
in  certain  other  related  transactions. 

In  the  Prior  Order,  the  Commission 
authorized  Alliant  Energy,  tiirough  AER 
and  its  other  Nonutility  Subsidiaries,  to 
invest  in  certain  types  of  energy-related 
nonutility  assets  in  the  United  States 
and  Canada,  specifically  including 
natural  gas  production,  gathering, 
processing,  storage  and  transportation 
facilities  and  equipment,  liquid  oil 
reserves  and  storage  facilities,  and 
associated  facilities  (collectively, 
"Energy  Assets"),  that  are  incidental  to 
the  ongoing  oil  and  gas  exploration  and 
production  and  energy'  marketing, 
brokering  and  trading  operations  of  the 
Nonutility  Subsidiaries.  The 
Commission  also  authorized  AER  and 
its  subsidiaries  to  invest  up  to  S800 
million  ("Investment  Limitation")  at 
any  one  time  outstanding  during  the 
Authorization  Period  in  Energy  Assets 
or  in  the  equity  securities  of  existing  or 
new  companies  substantially  all  of 
whose  physical  properties  consist  or 
will  consist  of  Energy  Assets.'' 

Applicants  request  a  modification  to 
the  Prior  Order  to:  (i)  authorize  WPC.^ 
Whiting  Oil  and  Gas  and  their 
subsidiaries  to  invest  up  to  S800  million 
at  any  one  time  outstanding  in  Energy 
Assets  ("WPC  Investment  Limitation") 
and  (ii)  reduce  the  current  Investment 
Limitation  under  the  Prior  Order  from 
S800  million  to  S200  million  ("New 
AER  Investment  Limitation")."  Only 


WhiUag  Oil  and  Gas  was  formerly  known  as 
Whiting  Petroleum  Corporation. 

-  WPC  was  formerly  known  as  Whiting  Petroleum 
Holdings.  Inc.  WPC  is  a  new  intermediate 
subsidiary  formed  by  AER  to  become  a  holding 
company  over  Whiting  Oil  and  Gas 

J  HCAR  No  27448  (October  3,  2001). 

■•HCAR  No.  27620  (December  17.  2002). 


^  Applicants  state  that,  as  of  lune  30.  2003.  AER 
and  its  subsidiaries  had  made  investments  during 
the  Authorization  Period  in  Energy  Assets  totaling 
approximately  $384  million,  of  which  S379  miUion 
represented  Investments  in  oil  and  gas  exploration 
and  production  properties  by  Whiting  Oil  and  Gas. 

"  Applicants  state  that  on  July  25,  2003,  WPC 
(under  the  name  Whiting  Petroleum  Holdings.  Inc.) 
filed  a  Registration  Statement  on  Form  S-1  (File  No. 
333-107341)  with  respect  to  an  initial  public 
offering  ("IPO")  of  its  common  stock.  AER  states 
that  it  expects  to  sell  at  least  51%  of  the  issued  and 
outstanding  common  stock  of  WPC  in  the  IPO. 
Applicants  slate  that  it  expects  that  the  IPO  wrill  t>e 
completed  by  the  end  of  November  2003 
Applicants  further  state  that  AER  intends  to  divest 
its  remaining  interest  in  WPC  during  the  first  half 
of  2004,  subject  to  market  conditions.  Thus, 
Applicants  request  in  this  Post-Effective 
Ainendment.  that  the  modification  to  the  Prior 
Order  be  granted,  subject  only  to  the  sale  of  at  least 
50%  of  the  common  stock  of  WPC  or  Whiting  Oil 
and  Gas  to  one  or  more  purchasers  in  a  public  or 
negotiated  private  sale. 

"  The  proposed  modifications  would  increase  the 
overall  investment  limitation  in  Enei;gy  Assets  from 
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those  existing  investments  in  Energy 
Assets  made  by  AER  through 
subsidiaries  other  than  Whiting  Oil  and 
Gas  (approximately  S5  million  as  of 
June  30,  2003)  and  new  investments  in 
Energy  Assets  by  AER  or  its  subsidiaries 
(other  than  VVPC  and  its  subsidiaries) 
after  the  IPO  (or  other  sale  of  at  least 
50%  of  VVPC's  or  Whiting  Oil  and  Gas's 
common  stock)  will  be  counted  against 
the  New  AER  Investment  Limitation. 
Existing  investments  in  Energy  Assets 
by  Whiting  Oil  and  Gas  as  of  the  date 
of  the  IPO  (or  other  sale  of  at  least  50% 
of  WPC's  or  Whiting  Oil  and  Gas's 
common  stock)  (approximately  $379 
million  as  of  )une  30,  2003)  will  be 
counted  against  the  WPt;  Investment 
Limitation.  Other  than  the  proposed 
modifications  proposed  by  the 
Applicants,  all  other  terms,  conditions, 
limitations  and  restrictions  under  the 
Prior  Order  and  Supplemental  Order,  as 
applied  to  Energy  Assets,  will  continue 
to  apply  during  the  Authorization 
Period. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Dor,  03-27225  Filed  10-28-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8556A:  File  No.  SR- 
CBOE-2001-04] 

Self  Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1,  2,  and  3  Thereto 
by  the  Chicago  Board  Options 
Exchange,  Inc.,  and  Order  Granting 
Partial  Accelerated  Approval  on  a  Pilot 
Basis  of  the  Proposed  Rule  Change,  as 
Amended,  To  Adopt  a  New  Rule 
Regarding  Nullification  and 
Adjustment  of  Transactions 

October  23.  2003. 

Correction 

In  FR  Document  No.  03-25263. 
beginning  on  page  57716  for  Monday 
October  6.  2003,  the  last  full  sentence  in 
the  text  of  column  2  on  page  57720. 
which  states  that  the  provisions  of  the 
proposed  rule  change  are  in  effect  on  a 
pilot  basis  until  December  3,  2003.  was 
incorrectly  stated,  The  sentence  should 
read  as  follows: 

Furthermore,  pursuant  to  Amendment 
No.  3  to  the  proposed  rule  change,  these 
provisions  of  the  proposed  rule  change 


are  in  effect  on  a  pilot  basis  until 
December  1.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-27226  Filed  10-28-03;  8:45  ami 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8670:  File  No.  SR-NQLX- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Nasdaq 
Liffe  Markets.  LLC  To  Amend  Rules 
412(g)  and  420(b)  To  Make  Its 
Allocation  and  Claim  Requirements  for 
Block  Trades  and  Exchange  for 
Physical  Trades  Consistent  With  the 
Commodity  Futures  Trading 
Commission's  Rule  Relating  to 
Allocation  of  Bunched  Orders 

October  21.  2003. 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the 
Act, 2  notice  is  hereby  given  that  on  July 
16,  2003,  Nasdaq  Liffe  Markets,  LLC 
("NQLX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NQLX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  On  July 
15,  2003,  NQLX  filed  the  proposed  rule 
change  with  the  Commodity  Futures 
Trading  Commission  ("CFTC"),  together 
with  a  written  certification  under 
Section  5c(c)  of  the  Commodity 
Exchange  Act  '  ("CEA")  in  which  NQLX 
indicated  that  the  effective  date  of  the 
proposed  rule  change  would  be  July  16, 
2003. 

I.  Self-Regulator\  Organization's 
Description  of  the  Proposed  Rule 
Change 

NQLX  proposes  to  amend  NQLX 
Rules  419(g)  and  420(b)  to  make  NQLX's 
allocation  and  claim  requirements  for 
block  trades  and  exchange  for  physical 
trades  consistent  with  the  CFTC's  new- 
Rule  1.35(a-l)(5)(iii)(A)''  requirement 
that  allocations  of  bunched  orders  must 
occur  as  soon  as  practicable  but  "no 


the  S800  million  authorized  in  the  Prior  Order  to 
$1  billion. 


I  17CFR200.30-3(a)(12)^ 

'  15  U.S.C.  78s(b)(7). 

i217CFR240.19b-7. 

37  U.S.C.  7a-2(c). 

« 17  CFR  L35(a-lK5)(iiiKA). 


later  than  a  time  sufficiently  before  the 
end  of  the  day  the  order  is  executed  to 
ensure  that  clearing  records  identify  the 
ultimate  customer  for  each  trade."  Also, 
in  NQLX  Rule  419(g)(2)(x),  NQLX 
proposes  to  remove  the  term  'and"  as 
redundant. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
Deleted  text  is  in  [bracketsl. 
***** 

Rule  419     Block  Trades 

(a)-(f)  No  change, 
(g)  Information  Recording. 
Submission,  and  Dissemination 

(1)  No  change, 

(2)  (i)-(ix)  No  change. 

(x)  price  or  prices  of  each  leg  of  a 
Strategy  trade  (if  applicable),  [and] 
(xi)-(xiv)  No  change. 

(3)  NQLX  will  review  the  information 
submitted  for  the  proposed  Block  Trade 
by  the  Member  for  the  Initiator  and  will 
post  both  sides  of  the  Block  Trade  in 
NQLX's  Trade  Registration  System  to 
the  account  ofj,  and  send  a  confirmation 
to,]  the  Member  for  the  Initiator  if,  at  the 
time,  the  Block  Trade  appears  to  have 
satisfied  the  requirements  of  Rule  419, 

(4)  After  [sending  the  Block  Trade 
confirmation  to  the  Member  for  the 
Initiator]posting  both  sides  of  the  Block 
Trade  in  the  Trade  Registration  System 
to  the  account  of  the  Member  for  the 
Initiator.  NQLX  will  immediately 
disseminate  thr  jugh  the  ATS  the 
following  information  concerning  the 
Block  Trade; 

(i)-(iv)  No  change. 

(5)  No  change. 

(6)  As  soon  as  practicable  [,  but  no 
longer  than  10  minutes,  after  receipt  of 
the  Block  Trade  confirmation  from 
NQLX,]  but  no  later  than  sufficiently 
bejore  the  close  of  the  Trade 
Registration  System  to  allow  for  the 
orderly  allocation  and  claim  of  the 
Block  Trade,  the  Member  for  the 
Initiator  (or  its  Clearing  Member,  if 
applicable)  must  transfer  through  the 
Trade  Registration  System  the 
applicable  portion  of  the  Block  Trade  to 
the  Member  for  the  Responder  (or  its 
Clearing  Member,  if  applicable)  and  the 
designated  Market  Maker,  if  applicable. 

(7)  As  soon  as  practicable  [,but  no 
longer  than  10  minutes,]  after  the 
applicable  portion  of  the  Block  Trade 
appears  on  the  Trade  Registration 
System  pursuant  to  Rule  419(g)(6)  and 
before  the  close  of  the  Trade 
Registration  System,  the  Member  for  the 
Responder  (or  its  Clearing  Member,  if 
applicable)  and  the  designated  Market 
Maker,  if  applicable,  must  accept  its 
applicable  portion  through,  and 
designate  the  Responder's  Customer 
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account  number  or  identifier  in.  the 
Trade  Registration  System. 


Rule  420 
Trades 


Exchange  for  Physical 

a)  No  change. 


(b)  information  Recording.  Submission, 
and  Dissemination 

(1H2)  No  change. 

(3)  NQLX  will  review  the  information 
submitted  by  the  Member  pursuant  to 
Rule  420(b)  for  the  proposed  Exchange 
for  Physical  Trade  and  will  post  both 
sides  of  the  Futures  Leg  in  XQLX's 
Trade  Registration  System  to  the 
account  ofl.  and  send  a  confirmation  to,] 
the  submitting  Member  if.  at  the  time. 
the  Exchange  for  Physical  Trade  appears 
to  have  satisfied  the  requirements  of 
Rule  420. 

(4)  After  [sending  the  confirmation  for 
the  Exchange  for  Physical  Trade) 
posting  both  sides  of  the  Futures  Leg  in 
the  Trade  Registration  Svstem  to  the 
account  of  the  submitting  Member. 
NQLX  will  dissemmate  through  the 
ATS  the  following  information: 

(i)-{vi)  No  change. 

(5)  No  change. 

(6)  As  soon  as  practicablel.  but  no 
longer  than  10  minutes,  after  receipt  of 
confirmation  for  the  Exchange  for 
Physical  Trade  from  NQLX.j  but  no  later 
than  sufficiently  before  the  close  of  the 
Trade  Registration  System  to  allow  for 
the  orderly  allocation  and  claim  of  the 
Futures  Leg.  the  submitting  Member  (or 
its  Clearing  Member,  if  applicable)  must 
transfer  through  the  Trade  Registration 
System  the  applicable  Futures  Contract 
to  the  Member  for  the  buyer  of  the 
Futures  Leg  (or  its  Clearing  Member,  if 
applicable). 

(7)  As  soon  as  practicable!,  but  no 
longer  than  10  minutes.]  after  the 
Futures  Leg  appears  on  the  Trade 
Registration  System  pursuant  to  Rule 
420(b)(6)  and  before  the  close  of  the 
Trade  Registration  System,  the  Member 
for  the  buyer  of  the  Futures  Leg  (or  its 
Clearing  Member,  if  applicable)  must 
accept  the  Futures  Leg  through,  and 
designate  the  buyer's  Customer  account 
number  or  identifier  in,  the  Trade 
Registration  System. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NQLX  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 


rv  below.  These  statements  are  set  forth 
in  Sections  A,  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

NQLX  proposes  revising  NQLX  Rules 
419(g)  and  420(b)  to  make  NQLX's 
allocation  and  claim  requirements  for 
block  trades  and  exchange  for  physical 
trades  consistent  with  the  CFTC's  new 
Rule  1.35(a-l)(5)(iii)(A)  =•  requirement 
that  allocations  of  bunched  orders  must 
occur  as  soon  as  practicable  but   'no 
later  than  a  time  sufficiently  before  the 
end  of  the  day  the  order  is  executed  to 
ensure  that  clearing  records  identify  the 
ultimate  customer  for  each  trade." 

NQLX  believes  that  amended  NQLX 
Rules  419(g)  and  420(b)  are  consistent 
with  the  CFTC's  new  rule  relating  to 
allocation  of  bunched  orders  while 
providing  the  necessary  and  appropriate 
trade  audit  trail  for  block  and  exchange 
for  physical  trades,  specifically  in  the 
areas  of  trade  processing  and  clearing. 
NQLX  also  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements,  where  applicable,  under 
Section  6(h)(3)(J)  of  the  Act  '■  and  the 
criteria,  where  applicable,  under 
Section  2(a)(l)(D)(i)(IX)  of  the  CEA,"  as 
modified  by  joint  orders  of  the 
Commission  and  the  CFTC* 

2.  Statutory  Basis 

NQLX  files  the  proposed  rule  change 
pursuant  to  Section  19(b)(7)  of  the  Act.'' 
NQLX  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Commodity  Futures 
Modernization  Act  of  2000.'"  including 
the  requirement  that  NQLX  have  audit 
trails  necessary  and  appropriate  to 
facilitate  coordinated  sur\"eillance  to 
detect,  among  other  things, 
manipulation."  NQLX  further  believes 
that  its  proposed  rule  change  complies 
with  the  requirements  under  Section 
6(h)(3)  of  the  Act  12  and  the  criteria 


n7CFRl.35(a-l)(5)(m)(A). 

6  15U.S.C.  78f(h)(3)(J). 

•7U.S.C.  2(a)(l)(D)(i)(IX). 

8  See  Joint  Order  Granting  the  Modification  of 
Listing  Standards  Requirements  (Exchange-Traded 
Funds.  Trust-Issued  Receipts  and  shares  of  Closed- 
End  Funds),  Securities  Exchange  A':t  Release  No. 
46090  (June  19.  2002).  67  FR  42760  (June  25.  2002) 
and  Joint  Order  Granting  the  Modification  of  Listing 
Standards  Requirements  (American  Depositorv- 
Receipts).  Securities  Exchange  Act  Release  No 
44725  (August  20,  2001),  67  FR  42760  (June  25, 
2002). 

MSU.S.C.  78s(b)(7). 

lopub.  L.  106-554,  114  Stat.  2763  (2000). 

"  15  U.S.C.  78f[h)(3)U). 

'^  15  U.S.C.  78flh)(3). 


under  Section  2(a)(l)(D)(i)  of  the  (^A.'-* 
as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC.  In  addition. 
NQLX  believes  that  its  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6  of  the  Act."*  in  general,  and 
Section  6rb)(5)  of  the  Act.'s  in 
particular,  in  that  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessar\'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

.NQLX  neither  solicited  nor  received 
written  comment  on  die  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .A.ction 

The  proposed  rule  change  has  become 
effective  on  July  16.  2003.  Within  60 
days  of  the  date  of  effectiveness  of  the 
proposed  rule  change,  the  Commission, 
after  consultation  with  the  CFTC,  had 
the  authority  to  summarily  abrogate  the 
proposed  rule  change  and  require  that 
the  proposed  rule  change  be  refiled  in 
accordance  with  the  provisions  of 
Section  19(b)(1)  of  the  Act.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@isec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


"7U.S.C.  2(a)(l)P)(i). 
"  15  U.S.C.  78f. 
15  15  U.S.C.  78fTb)(5). 
'6  15  U.S.C.  78s(bJ(l). 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  i:.S.C;.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  .\QLX  All 
submissions  should  refer  to  File  No. 
SR-NQLX-200,3-06  and  should  be 
submitted  by  November  19.  2003. 

hir  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pur.suant  to  delegated 
auth(iritv.  '■' 

Marsar^t  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc  03-27228  Filed  10-28-03;  8:45  ami 

BILLfNG  CODE  801CM)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^8685;  File  No.  SR-NYSE- 
2003-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Listing  Fees  for  Closed-End  Funds 

October  23,  200J. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  thoreunder,- 
notice  hereby  is  given  that  on  October 
9.  2003,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  bv  the  Exchange. 
The  NYSE  has  represented  that  the 
proposal  meets  the  criteria  of  paragraph 
(0(6)  of  Rule  19b-4  and,  therefore,  may 
take  effect  immediately.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposedTule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  Section 
902  02  of  its  Listed  Company  Manual  to 
implement  a  S75.000  cap  un  the 
collective  original  listing  fees  payable 
bv  anv  two  or  more  closed-end  funds 
from  the  same  fund  family  listing  at  the 
same  time   Below  i>  the  text  of  the 


proposed  rule  change.  Proposed  new 
language  is  italicized. 

♦  *  i  *  * 

Listed  Company  Manual 
902.00     Listing  Fees      = 


902.02     Schedule  of  Current  Listing 
Fees 


'M7C;KR200.30-3(a)(75). 
•15  use.  78s(b)(l). 
n?  CFR  240.19b-l. 


A.  Original  Listing  Fee 

A  special  charge  of  $36,800  in 
addition  to  initial  fees  (described  below) 
is  payable  in  connection  with  the 
original  listing  of  a  company's  stock.  In 
any  event,  each  issuer  is  subject  to  a 
minimum  original  listing  fee  of 
Si  50.000  inclusive  of  the  special  charge 
referenced  in  the  preceding  sentence. 

The  special  charge  is  also  applicable 
to  an  application  which  in  the  opinion 
of  the  Exchange  is  a  "back-door  listing". 
See  Para.  703.08  (F)  for  definition. 

Original  listings  of  closed-end  funds 
are  not  subject  to  either  the  special 
charge  or  to  the  minimum  original 
listing  fee.  Closed  end  funds  will 
instead  pay  an  original  listing  fee  based 
on  the  number  of  shares  outstanding 
upon  listing.  Closed-end  funds  with  up 
to  10  million  shares  outstanding  will  be 
subject  to  a  $20,000  original  listing  fee, 
closed  end  funds  with  greater  than  10 
million  shares  up  to  20  million  shares 
outstanding  will  be  subject  to  a  $30,000 
original  listing  fee,  and  closed  end 
funds  with  more  than  20  million  shares 
outstanding  will  be  subject  to  a  $40,000 
original  listing  fee.  Original  listings  of 
closed-end  funds  are  also  not  subject  to 
the  initial  fees  described  below. 

If  two  of  more  closed-end  funds  from 
the  same  fund  family  list  at  the  same 
time,  the  Exchange  will  cap  the 
collective  original  listing  fee  for  those 
funds  at  $75,000.  A  fund  family  consists 
of  closed  end  funds  with  a  common 
investment  adviser  or  investment 
advisers  mho  are  "affiliated  persons"  as 
defined  in  Section  2(a)(3l  of  the 
Investment  Company  Act  of  1940,  as 
amended. 
*         *       I  *         *         * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change     j 

In  its  fiBng  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


NYSE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  recognition  of  the  increasing  cost 
pressures  facing  closed-end  funds,  the 
Exchange  recently  reduced  the  original 
listing  fees  applicable  to  closed-end 
funds  by  establishing  a  three-tiered 
structure  based  on  the  number  of  shares 
outstanding.  *  Closed-end  funds  with  up 
to  10  million  shares  outstanding  are 
subject  to  a  $20,000  original  listing  fee: 
funds  with  greater  than  10  million 
shares  up  to  20  million  shares 
outstanding  are  charged  a  S30.000 
original  listing  fee:  and  funds  with  more 
than  20  million  shares  outstanding  are 
subject  to  a  $40,000  original  listing  fee. 

The  Exchange  states  that  it 
inadvertentlv  omitted  in  SR-NYSE- 
2003-22  an  additional  proposal  to 
impose  a  cap  of  $75,000  on  the 
collective  original  listing  fees  payable 
by  two  or  more  closed-end  funds  from 
the  same  fund  family  li.sting  at  the  same 
time.  Accordingly,  the  Exchange 
proposes  that  there  be  a  cap  of  $75,000 
on  the  collective  original  listing  fees 
payable  by  a  group  of  two  or  more 
closed-end  funds  from  the  same  fund 
family  listing  at  the  same  time.  A  fund 
familv  consists  of  closed-end  funds  with 
a  common  investment  adviser  or 
investment  advisers  who  are  "affiliated 
persons"  as  defined  in  Section  2(a)(3)  of 
the  Investment  Company  Act  of  1940.-' 
The  Exchange  clarifies  that  the  $75,000 
cap  is  available  regardless  of  whether 
the  funds  are  transferring  from  another 
market  or  making  an  initial  issuance  of 
shares.  In  fact,  if  some  of  the  funds 
listing  at  the  same  time  are  transferring 
to  the  Exchange,  and  others  are 
conducting  an  initial  public  offering,  the 
funds  would  still  be  eligible  for  the 
collective  $75,000  cap. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis  for 
the  proposed  rule  change  is  Section 
6(b)(4)  of  the  Act,'  which  requires  that 
an  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 


'  See  Securities  Exchange  Act  Release  No.  48360 
(August  18,  2003).  68  FR  51045  (.August  25,  2003) 
(SR-NYSE-2003-22). 

■•ISU.S.C.  80a-2(a)(3). 

5  15U.S.C.  78f(b)(4), 
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members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulator\'  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  that  is  not 
necessar\'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator}-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NYSE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  asserts  that,  because 

the  foregoing  proposed  rule  change  does 
not:  (i)  Significantly  affect  the 
protection  of  in\estors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition:  and  liii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed  (or  such  shorter  time 
as  the  Commission  may  designate),  it 
may  become  effecti\e  pursuant  to 
Section  19(b)(3)(A)  of  the  Act*'  and  Rule 
19b-^(f)(6)  thereunder."  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.  8 

A  proposed  rule  change  filed  under 
Rule  19b^(f)(6)  normally  would  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However.  Rule 
19b-4(f)(6)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  designate  the  proposed 
rule  change  operative  immediately  upon 
filing.  The  Commission  believes  that 
capping  the  initial  listing  fees  payable 
by  any  two  or  more  closed-end  funds 
from  the  same  fund  family  will  benefit 
those  who  invest  in  such  funds  by 
reducing  the  costs  associated  with  the 
issuance  of  the  shares.  Accordingly,  the 
Commission  hereby  determines  to  waive 
the  30-day  pre-operative  period,  and  the 


proposed  rule  change  becomes  operative 
immediately.'* 

Rule  19b-4(f)(6)  also  requires  the  self- 
regulator>'  organization  submitting  the 
proposed  rule  change  to  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing, 
or  such  shorter  time  as  designated  by 
the  Commission.  The  NYSE  has 
requested  that  the  Commission  waive 
the  five-day  pre-filing  requirement,  and 
the  Commission  hereby  grants  that 
request. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-32  and  should  be 
submitted  by  November  19,  2003. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'" 

Margarpf  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-27227  Filed  10-28-03;  8:45  am] 

BILLING  CODE  8010-01-P 


6  15  U.S.C.  78s(b)(3)(A) 
"17CFR240  19b-4(f)(6) 
'See  15  U.S.C.  78s(b)(3)(C). 


*  For  purposes  only  of  Accelerating  the  operative 

date  of  tius  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation  See 
15  U.S.C   78c(fl 
•"l?  CFR  20»30-3(aKl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48676:  File  No.  SR-PCX- 
2003-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto,  by  the 
Pacific  Exchange.  Inc.  Relating  to  the 
Establishment  of  a  Cross-and-Post 
Order  Type 

October  21.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  fulv  23, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  the 
PCX  has  prepared.  On  September  25, 
2003,  the  PCX  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  *  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Re'4ulat()r\  Organi/.ation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities,  Inc.  ("PCXE"), 
is  proposing  to  adopt  new  rules  for  the 
implementation  of  a  new  order  type 
called  a  "Cross-and-Post  Order"  for  use 
on  the  Archipelago  Exchange 
("ArcaEx"). 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  additions  are  in 
italics. 


PCX  Equities,  Inc. 
Rule  7 

Equities  Trading 
Orders  and  Modifiers 

Rule  7.31  (a)-(cc) — (No  change.) 

(dd)-(ee) — Reserved. 

iff)  Cross-and-Post  Order.  A  Cross 
Order  that  is  to  be  executed  in  whole  or 
in  part  on  the  Corporation  pursuant  to 
Rule  7.31lsj  where  any  unexecuted 
portion  of  the  Cross-and-Post  Order  will 
be  displayed  in  the  Area  Book  at  the 
cross  price. 

The  Corporation  will  cancel  the  Cross- 
and-Post  Order  at  the  time  of  order 
entrw  if 


'■  15  use  78s(b)(l). 
M7  CFR  240  19b-4, 

-•  Amendment  No.  1  replaced  the  original  filing  in 
its  entirety 
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111  The  cross  pricp  would  cause  an 
execution  at  a  price  that  trades  through 
the  SBBO:  or 

121  The  cross  price  is  between  the  BBC) 
and  does  not  improve  the  BBO  by  the 
MPH  pursuant  to  Rule  7.6(a). 
Commentar,'  OR 


II.  Self-Regulaton.  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  (iommission,  the 
PCX  included  statf>ments  concerning  the 
purpiose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  ma\'  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B.  aiKl  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  continuing  efforts  to 
enhance  participation  on  ArcaEx,  the 
PCX  is  proposing  tn  adopt  a  new  order 
type  called  a  "Cross-and-Post  Order." 
The  PCX  believes  that  this  new  order 
type  will  provide  ETP  Holders  and 
Sponsored  Participants  (collectively 
"Users")  with  more  flexibility  to 
facilitate  cross  transactions. 

The  PCX  proposes  to  add  PCXE  Rule 
7.31(ff)  to  define  a  Cross-and-Post 
(Order.  The  PCX  proposes  that  a  Cross- 
and-Post  Order  would  be  an  order  that 
is  executed  pursuant  to  the  existing 
cross  rules  ■•  v\hile  allowing  for  any 
residual  portion  of  the  cross  order  to  be 
displayed  in  the  Area  Book;  provided, 
however,  that  the  ArcaEx  trading  system 
would  cancel  a  Cross-and-Post  Order  at 
the  time  of  order  entry  if:  (i)  The  cross 
(jrice  would  cause  an  execution  at  a 
price  that  trades  through  the  NBBO:  or 
(ii)  the  cross  price  is  between  the  BBO 
and  does  not  improve  the  BBO  by  the 
minimum  price  improx'ement  increment 
(■■MPH')  pursuant  to  PCXE  Rule  7.6(a). 
Commentary  .01).    The  PCX  believes  that 
Cross-and-Post  Orders  would  facilitate 
order  interaction  and  provide  for  greater 
execution  fr(>quency  of  cross  orders  in 


'  .Sep  PC.KE  Rule  7.31(s). 

■The  Mi'l!  on  ArcaEx  is  equal  to  $0.01  or  10% 
of  the  NBBO  spread,  whichever  is  greater.  See  PCXE 
Rule  7  6(.i|  Commentarx'  06.  Undercurrent  PCXE 
mles.  the  .MPIl  requirements  must  be  satisfied  in 
the  execution  of  Cross  Orders.  See  PCXE  Rule 
7.31(s). 


their  entirety.  In  addition,  the  PCX 
believes  that  the  new  order  type  would 
increase  investor  choices  with  respect  to 
executing  orders.  For  example,  in  the 
current  system,  any  portion  of  a  cross 
order  that  remains  unexecuted  is 
canceled.  Customers  must  then  re-enter 
the  residual  portion  of  the  order  if  they 
wish  to  have  it  posted  in  the  Area  Book. 
The  Cross-and-Post  order  would  enable 
electronic  posting  of  the  residual 
portion  of  the  order  pursuant  to  PCXE 
Rule  7.36. 

The  PCX  believes  that  the 
implementation  of  the  Cross-and-Post 
order  type  would  facilitate  enhanced 
order  interaction  and  foster  price 
competition.  The  PCX  also  believes  that 
the  proposal  would  promote  a  more 
efficient  and  effective  market  operation, 
and  enhance  the  investment  choices 
available  to  investors  over  a  broad  range 
of  trading  scenarios.  Finally,  the  PCX 
believes  that  the  proposed  rule  changes 
would  permit  the  execution  of  cross 
transactions  in  a  manner  consistent  with 
PCXE  rules  applicable  to  price-time 
priority,  price  improvement 
requirements,  and  NBBO  price 
protection, 

2.  Statutory  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  ^'  of  the  Act  and  furthers  the 
objectives  of  Section  6(b)(5)  "  because  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  In  addition,  the  PCX  believes 
that  the  proposed  rule  change  is 
consistent  with  provisions  of  Section 
11  A(a)(l)(B)  of  the  Act,"  which  states 
that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 
effective  market  operations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"isu.s.crsflb). 

M5  U.S.C.  78f(b)(5)." 
»15U.S.C,78k(a)(l)(B). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  concerning 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V,. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-38  and  should  be 
submitted  by  November  19.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulalion.  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Sccrptary. 
|FR  Doc.  03-27229  Filed  10-28-03;  8:45  am] 

BILLING  CODE  801 0-01 -P 


"17CFR200.30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION        ACTION:  Notice. 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
thp  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  New  York,  dated 
September  29,  2003.  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Vega  Capital 
Corporation.,  a  New  York  Corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  02/02-0270  issued  to  Vega  Capital 
Corporation  on  August  5,  1968,  reissued 
June  1978  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
30,  2003. 

Dated:  October  22,  2003. 
Small  Business  Administration. 
Jeffrey  D.  Pierson, 

Associate  Administrator  for  Investment. 
[FR  Doc.  03-27202  Filed  10-28-03;  8:45  am] 

BILLING  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4521] 

Determination  Pursuant  to  Section 
344(b)  of  the  Trade  Act  of  2002 

Pursuant  to  section  344(b)  of  the 
Trade  Act  of  2002.  19  U.S.C.  1583  note 
(Pub.  L.  107-210).  and  Delegation  of 
Authority  No.  245  (Apr.  23.  2001).  I 
hereby  determine  that  the  provision  of 
the  Trade  Act  authorizing  the  U.S. 
Customs  Service  to  search  foreign  mail 
transiting  the  United  States  without  a 
warrant  is  not  consistent  with 
international  law  and  the  international 
obligations  of  the  United  States. 

This  determination  is  to  be 
transmitted  to  Congress  and  published 
in  the  Federal  Register. 

Dated;  October  17.  2003. 
Richard  I.,  .\rmitage, 
Deputy  Secretary  of  State,  Department  of 
State.' 
[FR  Doc.  03-27272  Filed  10-28-03;  8:45  am] 

BILLING  CODE  471(>-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice  for 
Indianapolis  International  Airport. 
Indianapolis.  IN 

agency:  Federal  Aviation 
Administration.  DOT. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Indianapolis  Airport 
Authority-  for  Indianapolis  International 
Airport  under  the  provisions  of  49 
U.S.C.  47501  et  seq.  (Aviation  Safety 
and  Noise  Abatement  Act)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA  s  determination  on  the  noise 
exposure  maps  is  October  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bubb  A,  Beauchdinp.  EnvironmentaJ 
Program  Manager,  2300  E.  Devon  Ave., 
Suite  320.  Des  Plaines,  Illinois  60018 
(8471 294-7364, 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Indianapolis  International  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150.  effective 
October  7.  2003. 

Under  49  U.S.C.  section  47503  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  (hereinafter  referred  to  as  "the 
Act"),  an  airport  operator  may  submit  to 
the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depend  non-compatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  the  Act.  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  take  to  reduce  existing  non- 
compatible  uses  and  prevent  the 
introduction  of  additional  non- 
compatible  uses. 

The  FA.^  has  completed  its  review  of 
the  noise  exposure  maps  and 
accompanying  documentation 
submitted  by  Indianapolis  Airport 
Authority.  The  documentation  that 
constitutes  the  "noise  exposure  maps" 
as  defined  in  section  150.7  of  part  150 
includes:  Noise  exposure  maps 
depicting  current  (2003)  and  future 
(2008)  noise  contours,  flight  tracks,  land 
use  mitigation  measures,  and  related 
discussions.  The  FAA  has  determined 


that  these  noise  exposure  maps  and 
accompanying  documentation  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  October  7,  2003.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
acccordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  47503  of  the 
Act.  it  should  be  noted  that  the  FAA  is 
not  involved  in  any  way  in  determining 
the  relative  locations  of  specific 
properties  with  regard  to  the  depicted 
noise  contours,  or  in  interpreting  the 
noise  exposure  maps  to  resolve 
questions  concerning,  for  example, 
which  properties  should  be  covered  by 
the  provisions  of  section  47506  of  the 
Act.  These  functions  are  inseparable 
from  the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  that  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
47503  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  full  noise  exposure  map 
documentation  and  the  F.i\A's 
evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Marion  County  Public  Librar>-.  202 
North  Alabama,  Indianapolis.  IN 
46204,  (temporarv'  location).  317- 
269-1700. 
Decatur  Township  Branch  Librarv".  5301 
Kentuckv  Avenue.  Indianapolis.  IN 
46221. 317-269-1872. 
Mooresville  Public  Library.  220  VV, 
Harrison  Street,  Mooresville,  IN 
46158.  317-831-7323. 
Wayne  Township  Branch  Librar\'.  198 
South  Girls  School  Road, 
Indianapolis.  IN  46231,  317-269- 
1847. 
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Plainfield  Public  Library,  1120  Stafford 

Road,  Plainfield.  IN  46168,  317-839- 

6602. 
Federal  Aviation  Administration, 

Chicago  Airport.s  District  Office.  2300 

E.  Devon.  Suite  320,  Des  Plaines.  IL 

60018. 
Indianapolis  Airport  .Authority, 

Indianapolis  International  Airport. 

2500  South  High  School  Road. 

Indianapolis,  IN  46241. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT 

Issued  in  Des  Plaines,  Illinois,  October  7, 
2003. 
Thomas  E.  Salaman, 

Acting  Manager.  Chicago  Airports  District 
Office,  FAA  Great  Lakes  Region. 

[FR  Dor  03-27275  Filed  10-28-03;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-62] 

Petition  for  Authorization  To  Exceed 
Mach  1;  Summary  of  Petition  Received 

agency:  Federal  Aviation 
Administration  (F.AA),  DOT. 
ACTION:  Notice  of  request  for  an 
authorization  to  exceed  Mach  1. 

SUMMARY:  This  notice  summarizes  a 
petition  requesting  use  of  a  special  flight 
authorization  procedure  in  FAA 
regulations.  The  purpose  of  this  notice 
is  to  improve  the  public's  awareness  of, 
and  participation  in.  this  aspect  of 
F.-\A's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petition  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  7.  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  S\V.,  \Vashingtf)n,  DC 
20590-0001.  You  must  identif\-  the 
docket  number  FAA-2003-16264  at  the 
beginning  of  your  comments  If  you 
wish  to  receive  confirmation  that  FAA 
received  vour  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 


comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  tlie  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caren  Centorelli.  Office  of  Rulemaking 
(ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

Petition  for  Authorization  To  Exceed 
Mach  1 

Docket  No.:  FAA-2003-16264. 

Petitioner:  Scaled  Composites. 

Section  of  14  CFR  Affected:  14  CFR 
91.817,  Appendix  B  to  Part  91. 

Description  of  Relief  Sought:  To  allow 
petitioner  limited  and  conditional  flight 
operations  that  exceed  Mach  1.  Title  14 
Code  of  Federal  Regulations  (14  CFR) 
part  91,  subpart  1-Operating  Noise 
Limits,  addresses  civil  aircraft  sonic 
boom  under  §  91,817.  An  operator  must 
comply  with  the  flight  conditions  and 
limitations  designated  by  the  FAA  in 
any  authorization  to  exceed  Mach  1 
prescribed  under  appendix  B  of  this 
part.  The  petitioner  is  requesting  that  it 
be  allowed  to  conduct  developmental 
flight  operations  of  the  supersonic 
SpaceShipOne  aircraft  over  Edwards  Air 
Force  Base,  known  as  the  "R-2508 
Complex."  located  in  Los  Angeles  and 
Kern  counties  in  California. 

Issued  in  Washington,  DC.  on  October  23, 
2003. 

Donald  P.  B}me, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  03-27274  Filed  10-28-03;  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  ttie  Aviation 
Rulemaking  Advisory  Committee; 
Meeting    | 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee, 
DATES:  The  meeting  is  scheduled  for 
Novemberl3,  2003,  at  10  a.m. 


ADDRESS:  The  meeting  will  be  held  at 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SVV.. 
Washington,  DC  20591,  10th  floor, 
McCracken  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerri  Robinson,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9678:  fax  (202) 
267-5075:  e-mail 
Gerri.Robinson@faa.gov. 

SUPPLEMENTARY  INfORMATION:  Under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L,  92-463:  5  U.S.C. 
App.  II),  notice  is  therefore  given  of  a 
meeting  of  the  Executive  Committee  to 
be  held  on  November  13,  2003.  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  The  agenda  will 
include: 

•  New  Executive  Committee  Leadership 

•  Air  Traffic  Issue  Area 

•  Committee  Schedule  for  2004 

•  Future  of  ARAC 

Aviation  Rulemaking  Advisory 

Committee  vs.  Aviation  Rulemaking 
Committees  (ARCs) 

FY  04  Full  ARAC  membership 
meeting 

•  Submission  of  electronic  and  paper 
recommendations  to  Federal  Aviation 
Administration 

•  Submission  of  working  group  meetings 
dates  for  ARAC  calendar 

•  Issue  Area  Status  Reports  from 
Assistant  Chairs 

•  Remarks  from  other  Executive 
Committee  members 

Attendance  is  open  to  the  interested 
public  but  is  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  ability  for  individuals 
wishing  to  join  in  by  teleconference  if 
we  receive  that  notice  by  November  7, 
2003,  Arrangements  to  join  in  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long-distance  charges. 

The  public  must  arrange  by  November 
7  to  present  verbal  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  executive 
committee  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  the  meeting. 

If  you  are  in  need  of  help  or  require 
a  reasonable  accommodation  for  this 
meeting,  please  contact  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT 
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Issued  in  Washington.  DC.  on  October  24. 
2003. 

Ida  M.  Klepper. 

Acting  Executive  Director.  Aviation 

Rulemaking  Advisory  Committee. 

[FR  Doc  03-27259  Filed  10-28-03:  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DC3T. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Requirements  flCRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICRs  describe  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collections 
of  information  was  published  on  August 
26.  2003  (68  FR  51323). 
DATES:  Comments  must  be  submitted  on 
or  before  November  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Brogan.  Office  of  Planning  and 
Evaluation  Division.  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NVV..  Mail  Stop  17.  Washington. 
DC  20590  (telephone:  (202)  493-6292). 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement.  RAD-20.  Federal 
Railroad  Administration.  1120  Vermont 
Ave.,  N\V..  Mail  Stop  35.  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13.  section  2, 
109  Stat,  163  (1995)  (codified  as  revised 
at  44  U,S,C,  3501-3520).  and  its 
implementing  regulations.  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  mav  approve  paperwork  packages. 
44  use'  3506,  3507;  5  CFR  1320.5.  ' 
1320.8(d)(1).  1320.12.  On  August  26. 
2003,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agencv  was  seeking 
OMB  approval.  68  FR  51323.  FRA 


received  no  comments  in  response  to 
this  notice. 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  davs  for 
public  comment.  44  U.S.C.  3507(bj;  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
papenvork  packages  between  30  and  60 
days  after  the  30  dav  notice  is 
published.  44  U.S.C.  3507  (b)-(c.):  5 
CFR  1320.12(d);  see  also  60  FR  44978. 
44983.  Aug.  29,  1995.  OMB  believes  that 
the  30  day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29,  1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
C.F.R.  1320.12(c.);  see  also  60  FR  44983. 
Aug.  29,  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  reauired  by  the  PRA. 

Title:  Inspection  Brake  System  Safetv 
Standards  For  Freight  and  Other  Non- 
Passenger  Trains  and  Equipment  (Power 
Brakes  and  Drawbars). 

OMB  Control  Number:  2130-0008. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Form(s):  N/A. 

Abstract:  Section  7  of  the  Rail  Safety 
Enforcement  and  Review  Act  of  1992. 
Public  Law  102-365,  amended  section 
202  of  the  Federal  Railroad  Safet\'^ct 
of  1970  (45  U.S.C.  421,  431  et  seq.). 
empowered  the  Secretary  of 
Transportation  to  conduct  a  review  of 
the  Department's  rules  with  respect  to 
railroad  power  brakes  and,  where 
applicable,  prescribe  standards 
regarding  dynamic  brake  equipment.  In 
keeping  with  the  Secretary's  mandate 
and  the  authority  delegated  from  him  to 
the  FRA  Administratorr  FRA  recentlv 
published  a  comprehensive  regulatory 
revision  of  the  then  current 
requirements  related  to  the  inspection, 
testing,  and  maintenance  of  the  brake 
equipment  used  in  freight  car 
operations.  The  Final  Rule  focused 
solely  on  freight  and  other  non- 
passenger  trains,  and  codified  and 
solidified  the  maintenance  requirements 
related  to  the  power  brake  system  and 
its  components.  The  collection  of 
information  is  used  by  FRA  to  monitor 
and  enforce  safety  requirements  related 
to  power  brakes  on  freight  cars.  The 
collection  of  information  is  also  used  by 
locomotive  engineers  and  road  crews  to 


verif\-  that  the  terminal  air  brake  test  has 
been  performed  in  a  satisfactory 
manner. 

Annual  Estimated  Burden  Hours: 
895.011. 

Title:  Regional  Inspection  Point 
Listing  Forms. 

OMB  Control  Number:  2130-0551, 
Type  of  Request:  Extension  of  a 
V  currently  approved  collection. 
Affected  Public:  State  Rail  Safety 
Inspectors. 

Form  Numbeiisj:  FRA  F  6180.106(a)- 
(e). 

Abstract:  Through  a  direct 
comparison  of  inspection  data  with 
accident/incident  data,  the  collection  of 
information  aims  to  develop  a  profile 
county-by-county  of  what  there  is  to 
inspect,  and  how  much  inspection 
activity  was  done  by  Federal  and  State 
railroad  inspectors  each  year 
nationwide.  The  information  collected 
will  produce  "snapshots"  which  will 
allow  FRA  to  determine  where  the  gaps 
are  in  inspection  territories  so  that  it  can 
focus  inspection  resources  where  they 
will  do  the  most  good.  As  a  result  of  the 
collection  of  information.  FRA  will  be 
better  able  to  equalize  inspector 
workloads,  and  will  be  better  able  to 
make  informed  hiring  decisions 
regarding  the  most  effective  placement 
of  new  inspectors.  More  targeted 
inspections  will  permit  FRA  to 
maximize  its  limited  resources,  and  will 
ser\'e  to  enhance  overall  safety  on  the 
nations  rail  system. 

Annual  Estimated  Burden  Hours:  584. 

Addressee:  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  Seventeenth  Street.  N'W.. 
Washington,  DC  20503:  Attention:  FRA 
Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  FRA.  including  whether  the 
information  will  have  practical  utility: 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  proposed  information 
collections:  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolog^•. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

.\uthoritv:  44  U.S.C.  3501-3520. 
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Issued  in  Washington,  DC,  on  October  2.3. 
2003 

Kathy  A.  Weiner, 

Director.  Office  of  Information  Technology 
and  Support  Systems.  Federal  Railroad 
Administration. 
|FR  Doc  03-27273  Filed  10-28-03;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34396] 

Norfolk  Soutfiern  Railway  Company — 
Corporate  Family  Transaction 
Exemption — Atlantic  and  East  Carolina 
Railway  Company 

Norfolk  Southern  Railway  Company 
(NSR)  '  and  Atlantic  and  East  Carolina 
Railway  Company  (AEC),-  have  tiled  a 
verified  notice  of  exemption  under  the 
Board's  corporate  familv  class 
exemption  at  49  CFR  1180.2(d)(3)  to 
merge  AEC  into  NSR.  with  NSR  as  the 
surviving  entity.  Under  the  agreement 
and  plan  nf  merger,  all  of  AEC's  assets. 
rights,  obligations  and  responsibilities 
will  be  in  the  name  of  NSR. 

Although  the  parties  state  that  the 
transaction  was  scheduled  to  be 
consummated  on  or  as  soon  as 
practicable  after  August  31,  2003.  the 
earliest  the  transaction  could  be 
consummated  was  October  6.  2003  (7 
davs  after  filing  under  49  CFR 
ir80.4(g)). 

The  purpose  of  the  transaction  is  to 
eliminate  AEC  as  a  separate  corporate 
entity,  thereby  furthering  the  goal  of 
corporate  simplification.  It  is 
anticipated  that  this  action  will 
eliminate  costs  associated  with  separate 
accounting,  tax.  bookkeeping  and 
reporting  functions. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
c:()rporate  family. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adverselv 
affected  by  this  transaction  will  be 
protected  by  the  conditions  set  forth  in 


New  York  Dock  Rv — Control — Brooklvn 
Eastern  Dist..  360'l.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34396  must  be  filed  with  the 
Surface  Transportation  Board.  1925  K 
Street,  NW..  Washington.  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Maquiling 
B.  Parkerson,  Norfolk  Southern 
Corporation.  Three  Commercial  Place, 
Norfolk,  VA  23510-9241. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wiATw. stb.dot.gov. 

Decided:  October  22.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretar}'. 

[PR  Doc.  03-27139  Filed  10-27-03;  8:45  am] 
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'  NSR  is  a  Class  1  carrier;  together  with  its  railroad 
subsidiaries,  it  owbs  or  operates  approximately 
21,500  miles  of  railroad  located  in  22  states,  the 
District  of  Columbia,  and  the  Province  of  Ontario. 
Canada  .\'SR  is  controlled  through  stock  ownership 
by  Norfolk  Southern  Corporation,  a  noncarrier 
holding  company 

-  AEC  has  been  controlled  by  NSR  or  its 
predecessors  through  stock  ownership  since  1989. 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the 
"Fund"),  within  the  Department  of  t.'ie 
Treasury,  is  soliciting  comments 
concerning  the  Native  American  CDFI 
Assistance  (NACA)  Program 
Application. 

DATES:  Written  comments  should  be 
received  on  or  before  December  29,  2003 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Linda  G.  Davenport,  Deputy  Director  for 
Policy  and  Programs,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street  NW.,  Suite  200  South,' 


Washington,  DC  20005.  Facsimile 
Number  (202)  622-7754. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  draft  NACA  Program 
Application  or  requests  for  additional 
information  may  be  obtained  by 
contacting:  Margaret  Nilson,  Manager 
(Native  American  Initiative), 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury.  601  13th  Street  NW.,  Suite 
200  South,  Washington,  DC  20005;  or  by 
phone  to (202) 622-8662. 

SUPPLEMENTARY  INFORMATION: 

Title:  Native  American  CDFI 
Assistance  (NACA)  Program 
Application 

Abstract:  The  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (12  U.S.C.  4701 
et  seq.)  (the  "Act")  authorizes  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund")  of  the 
U.S.  Department  of  the  Treasurv  to 
promote  economic  revitalization  and 
community  development  through 
investment  in  and  assistance  to  Fund- 
certified  community  development 
financial  institutions  ("CDFIs")  through 
the  CDFI  Program.  In  addition,  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  2002  (Pub.  L.  107-73)  authorizes 
the  Fund  to  provide  technical  assistance 
grants  to  benefit  Native  American, 
Alaska  Native  and  Native  Hawaiian 
communities  (hereafter  referred  to  as 
"Native  American  Communities")  by 
building  the  capacity  of  CDFIs  that  serve 
those  communities  (hereafter  referred  to 
as  "Native  American  CDFIs").  Further, 
the  Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7) 
authorizes  the  Fund  to  provide  financial 
assistance  and  technical  assistance  to 
benefit  Native  American  Communities, 
with  such  benefit  being  provided 
primarily  through  qualified  community 
development  lender  organizations  with 
experience  and  expertise  in  community 
development  banking  and  lending  in 
Indian  country.  Native  American 
organizations.  Tribes  and  tribal 
organizations  and  other  suitable 
providers. 

Through  the  NACA  Program,  the 
Fund  provides  (i)  FA  and/or  TA  awards 
to  Native  American  CDFIs  and  entities 
that  can  be  certified  as  Native  American 
CDFIs  at  time  of  award;  and  (ii)  TA 
awards  to  entities  that  propose  to 
become  Native  American  CDFIs  within 
two  years  and  "Sponsoring  Entities" 
(e.g..  Native  American  organizations, 
Tribes.  Tribal  organizations)  that 
propose  to  create  separate  legal  entities 
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that  will  become  Native  American 
CDFIs  within  two  years. 

Type  of  Review:  New  collection 

Affected  Public:  Not-for-profit 
institutions:  state,  local  or  tribal 
government  and  tribal  entities;  and 
businesses  or  other  for-profit 
institutions. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Annual  Time  Per 
Respondent:  65  hours. 

Estimated  Total  Annual  Burden 
Hours:  2,600  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Fund,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  Fund's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Authority:  Pub.  L.  107-73;  Pub.  L.  108-7. 
Dated:  October  21,  2003. 
Tony  T.  Brown. 

Director.  Community  Development  Financial 

Institutions  Fund. 

[FR  Doc.  03-27204  Filed  10-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Management  of  Federal  Agency 
Disbursements 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  Bv 
this  notice,  the  Financial  Management 


Service  solicits  comments  concerning 
the  "Management  of  Federal  Agency 
Disbursements." 

DATES:  Written  comments  should  be 
received  on  or  before  December  29, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3700 
East  West  Highway.  Records  and 
Information  Management  Program  Staff. 
Room  135,  Hvattsville,  Mar\-land  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Steve  Vajs. 
Director,  Risk  Management  Division, 
Room  423,  401  14th  Street,  SW,, 
Washington,  DC  20227.  (202)  874-1229. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S,C.  3506(cK2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Management  of  Federal  Agency 
Disbursements. 

OMB.- 1510-0066, 

Form  Number:  None. 

Abstract:  Recipients  of  Federal 
disbursements  must  furnish  to  FMS 
their  bank  account  number  and  the 
name  and  routing  number  of  their 
financial  institution  to  receive  payment 
electronically. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Businesses  or  other 
for-profit  institutions.  Individuals  or 
households.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1.300. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  325. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  wavs  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 


costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Bettsy  H.  Lane, 

Assistant  Commissioner,  Federal  Finance. 
[FR  Doc.  03-27218  Filed  10-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel 

AGENCY:  internal  Revenue  bervice  (IRS), 

Treasure. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
i;  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  ser\'ice  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Wednesday,  November  19.  2003  from  12 
noon  EST  to  1  p.m.  EST. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallif'  (didvez  dt  ".-Hhh-m j-i2J7.  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pur-iunt  ti*  Section 
10(a)('2)  of  the  Federal  Advisor\- 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  November  19.  2003,  from 
12  noon  EST  to  1  p.m.  EST  via  a 
telephone  conference  call.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  954-423-7979. or 
write  Sallie  Chavez,  TAP  Office,  1000 
South  Pine  Island  Road.  Suite  340, 
Plantation.  FL  33324.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Sallie  Chavez.  Ms.  Chavez  can  be 
reached  at  1-888-912-1227  or  954- 
423-7979. 

The  agenda  will  include  various  IRS 
issues. 

Dated:  October  21,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel . 
[FR  Doc.  03-27276  Filed  10-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  3  Taxpayer 
Advocacy  Pane!  (Including  the  States 
of  Florida,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Arkansas  and 
Tennessee) 

AGENCY:  Interndi  Kcvenuf-  Service  (IRS), 
Treasur\' 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
i  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

The  Taxpayer  Advocacy  Panel  is 
sulic:iting  public  r  omments,  ideas,  and 


suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held  Friday, 
Xnvember  21,  2003  from  11  a.m.  EST  to 
12:30  p.m.  EST. 

FOR  FURTHER  INFORMATION  CONTACT: 

bdlliL'  uiidvez  at  l~dba-yli-1227,  or 
954^23-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereb\'  gi\  en  purbUd.iU  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  November  21.  2003,  from  11 
a.m.  EST  to  12:30  p.m.  EST  via  a 
telephone  conference  call.  Individual 
comments  will  be  limited  to  5  minutes. 


If  \()u  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  954-423-7979, or 
write  Sallie  Chavez,  TAP  Office,  1000 
South  Pine  Island  Rd.,  Suite  340, 
Plantation,  FL  33324,  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  hv  made 
with  Sallie  Chavez,  Ms.  Cha\  ez  can  be 
reached  at  1-888-912-1227  or  954-      . 
423-7979.  The  agenda  will  include 
various  IRS  issues. 

Dated:  October  21.  200,1. 
Tersheia  Carter. 

Acting  Dirtrtor.  Taxpaver  Advocacy  Panel. 
(FRDoc.  03-27277  Filed  10-28-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  239,  240,  270  and 
274 

[Release  Nos.  33-8312.  34-48683.  IC-26230: 
File  No.  S7-20-03] 

RIN  323&-AH80 

Exemption  From  Shareholder  Approval 
for  Certain  Subadvisory  Contracts 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 

(Commission  ("Commission")  is 
proposing  a  new  rule  under  the 
Investment  Company  Act  of  1940  that 
would,  under  certain  conditions,  permit 
an  adviser  to  "serve  as  a  subadviser  to  an 
investment  company  ("fund")  without 
approval  by  the  shareholders  of  the 
fund.  The  rule  is  designed  to  reduce 
burdens  on  investment  companies  by 
eliminating  the  need  to  obtain  from  the 
Commission  oxcmptive  orders  that 
facilitate  so-called  "manager  of 
managers"  arrangements,  under  which 
one  or  more  subadvisers  manage  a 
fund's  assets  subject  to  the  supervision 
of  an  investment  adviser  whose 
advisory  contract  has  been  approved  by 
fund  shareholders. 

DATES:  Comments  must  be  received  on 
or  before  lanuary  8.  2004. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  he  sent  by  one 
method  only. 

Comments  in  paper  format  should  be 
submitted  in  triplicate  to  fonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington.  DC  20549-0609. 
Comments  in  electronic  format  may  be 
submitted  at  the  following  e-mail 
address:  rule-comments^sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-20-03:  if  e-mail  is  used,  this  file 
number  should  be  included  on  the 
subject  line.  CComment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW,. 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
web  site  [http:/ /wwv,'.sec.gov)^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Adam  B.  Glazer.  Attorney,  or  C.  Hunter 
Jones,  Assistant  Director,  Office  of 


Wp  do  not  edit  personal,  identifying 
information,  such  as  names  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly  available. 


Regulatory  Policy.  (202)  942-0690, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington  DC 
20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  proposing  for 
public  comment  new  rule  15a-5  (17 
CFR  270.15a-5]  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  SOa] 
(the  "Investment  Company  Act"  or 
"Act");  amendments  to  rule  6-07  [17 
CFR  210.6-07]  of  Regulation  S-X  [17 
CFR  part  210]  under  the  Investment 
Company  Act  and  the  Securities  Act  of 
1933  (15^ U.S.C.  77a-aa]  (the  "Securities 
Act"):  amendments  to  Form  N-lA  [17 
CFR  274.11  A]  under  the  Investment 
Company  Act  and  the  Securities  Act; 
and  amendments  to  Schedule  14A  fl7 
CFR  240,14a-1011  under  the  Securities 
Exchange  Act  of  1934  [15  U.S.C.  78a- 
mm]  (the  "Exchange  Act"). 
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Exemptive  Orders 
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Executive  Summar}' 

The  Commission  is  proposing  new 
rule  15a-5  under  the  Investment 
Company  Act.  The  rule  would  permit 
manager  of  managers  funds  to  operate 
without  obtaining  shareholder  approval 
when  the  fund's  principal  investment 
adviser  hires  a  new  subadviser  or 
replaces  an  existing  subadviser.  The 
rule  would  eliminate  the  need  for  a  fund 
to  obtain  an  exemptive  order  permitting 
these  arrangements.  A  fund  that  relied 
on  the  proposed  rule  would  be  required 
to  inform  investors  of  the  identity  of  the 
current  subadviser(s)  managing  their 
portfolio  and  the  ability  of  the  fund  to 
add  or  replace  the  subadviser(s)  without 
shareholder  approval.  The  rule  also 
would  require  that  the  fund's 
investment  adviser  supervise  and 


oversee  the  fund's  subadvisers,  and  that 
the  hiring  of  a  new  or  different 
subadviser  not  increase  the  fees  charged 
to  the  fund. 

I.  Background 

-A  growing  number  of  investment 
companies  ("funds")  ■'  are  now  offered 
whose  investment  advisers  do  not 
directly  manage  a  portfolio  of  securities. 
Instead,  the  advisers  supervise  one  or 
more  subadvisers, '  which  are 
themselves  responsible  for  the  day-to- 
day management  of  the  funds' 
portfolios.  In  these  "manager  of 
managers"  funds,  the  investment 
adviser  seeks  to  achieve  the  funds' 
investment  objectives  by  hiring, 
supervising  and,  when  appropriate, 
discharging  subadvisers,  each  of  which 
is  responsible  for  the  management  of  a 
portion  of  a  fund's  portfolio.-*  In  many 
cases,  these  funds  also  authorize  the 
adviser  to  allocate  and  reallocate  fund     • 
assets  among  subadvisers. 

Since  they  were  first  introduced  in 
the  early  1990s,  manager  of  managers 
funds  have  grown  in  popularity.  Today 
more  than  100  fund  complexes  offer 
these  types  of  funds,  which  hold  more 
than  400  billion  dollars  in  assets.''  Many 
of  these  funds  are  sponsored  by 
insurance  companies  and  operate  as 
funding  vehicles  for  separate  accounts 
offering  variable  annuity  and  variable 


-In  ttiis  Release  and  proposed  rule  15a-5,  we  use 
the  term  "fund"  to  mean  a  registered  open-end 
management  investment  company  or  a  separate 
series  of  such  a  company  A  series  company  (or 
series  fundi  is  a  registered  open-end  investment 
company  which,  in  accordant  e  with  the  provisions 
of  section  18(0(2}  of  the  .\ct  [15  U.S.C.  80a- 
18(0(2)1,  issues  two  or  more  classes  or  series  of 
preferred  or  special  stock  each  of  which  is  preferred 
over  all  other  classes  or  series  in  respect  of  assets 
specifically  allocated  to  that  class  or  series.  See  17 
CFR270.18f-2(a). 

^In  this  Release  and  proposed  rule  15a-S,  we  use 
the  term  "subadviser"  to  mean  a  party  that 
contracts  with  a  fund's  principal  adviser  to  provide 
investment  advisory  services  to  the  fund,  and  the 
term  "principal  adviser"  to  mean  a  party  that 
contracts  directly  with  a  tund  to  provide  investment 
advisory  services  to  the  fund   ,S'pe  proposed  rule 
15a-5(b)(2)-(3)  (defining  "principal  adviser"  and 
"subadviser"  bv  reference  to  sections  2(a)(20)(A)- 
(B)  of  the  Act  lis  use:  80a-2(a)(20)(A)  "(B)]). 

■*  In  the  case  of  a  series  fund,  the  adviser  seeks 
to  achieve  the  fund's  investment  objectives  by 
hiring,  supervising  and,  when  appropriate, 
discharging  subadvisers  for  the  management  of  all 
or  a  portion  of  the  portfolio  of  a  series. 

■  Since  1995  we  have  issued  over  100  orders 
allowing  manager  of  managers  funds  to  retain 
subadvisers  (and  materially  amend  subadvisory 
contracts)  without  shareholder  approval.  See.  e.g., 
Hillview  Investment  Trust  II  and  Hillview  Capital 
Advisors,  LLC.  investment  Companv  Act  Release 
Nos.  24853  (Feb  6,  2001)  (66  FR  10037  (Feb.  13, 
2001)1  (notice)  and  25055  dune  29,  2001)  (66  FR 
35676  duly  6,  2001)]  (order);  Sun  Capital  Advisers 
Trust  and  Sun  Capital  Advisers,  Inc..  Investment 
Company  Act  Release  Nos.  24368  (Mar  27,  2000) 
[65  FR  17546  (Apr.  3.  200011  (notice)  and  24401 
(Apr.  24,  2000)  [72  SEC  Docket  864  (May  23,  2000)1 
(ordei). 
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life  insurance  contracts.*'  They  represent 
one  of  the  more  recent  innovations  in 
managed  asset  arrangements. 

Many  sponsors  of  manager  of 
managers  funds  have  sought  and 
obtained  from  us  orders  exempting  them 
from  section  15(a)  of  the  Act,"  which 
prohibits  any  person  from  serving  as  an 
investment  adviser  (or  a  subadviser)  to 
a  fund  except  under  a  written  contract 
that  the  fund's  shareholders  have 
approved."  The  orders  permit  funds  and 
advisers  to  enter  into  and  materially 
amend  subad\isory  contracts  without 
shareholder  approval.  Many  sponsors  of 
these  funds  have  asserted  that  without 
relief  from  the  shareholder  voting 
requirement,  the  costs  and  delavs 
associated  with  obtaining  a  shareholder 
vote  would  prevent  advisers  from  hiring 
and  firing  subadvisers  and  from 
achieving  the  funds"  investment 
objectives.  They  also  have  asserted  that 
the  underlying  purpose  of  section 
15(a) — to  give  shareholders  a  voice  in 
the  fund's  investment  advisory 
arrangements '' — would  be  satisfied 
without  a  shareholder  vote  on  the 
.^ubadvisory  contracts  because  the 
principal  adviser's  contract  must  still  be 
approved  by  fund  shareholders. 
Moreover,  the  principal  adviser  would 
act  in  the  shareholders'  interests  bv 
supervising  and  overseeing  the  fund's 
subadvisers.  Sponsors  have  analogized 
subadvisers  in  a  manager  of  managers 
arrangement  to  portfolio  managers 
employed  by  a  fund  adviser  who  may  be 
hired  and  fired  without  the  consent  of 
shareholders.  1" 

The  Commission  is  today  proposing  a 
new  rule.  15a-5.  and  amendments  to 


••  See  Gary  O.  Cohen.  Fitting  Variable  Annuitx' 
Contracts  and  Variable  Life  Insurance  into  the 
Regulatory  Framework  of  the  Investment  Company 
Act  of  1940  and  Securities  Act  of  1933.  813  PLl/ 
Comm  129.  212-13  (2001). 

'15U.S.C.  80a-15(a). 

"  See  supra  note  5. 

'J  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Suhcomm.  of  the  Senate  Comm.  on  Banking  and 
Currency.  76th  Cong.,  3d  Sess  253  (1940) 
(statement  of  David  Schenker). 

'"See.  e.g.,  TIFF  Investment  Program,  Inc.  and 
Foundation  Advisers.  Inc.,  investment  Companv 
Act  Release  Nos.  21268  (Aug.  3.  1995)  |60  FR  40875 
(Aug.  10.  1995)1  (notice)  and  21328  (Aug.  30.  1995) 
(60  SEC  Docket  316  (Sept.  26,  1995)]  (order),  in 
which  the  applicant  had  represented  that  the 
employment  of  a  new  subadviser  was  "close!  v 
analogous  to  the  decision  by  a  money  management 
firm  to  hire  another  portfolio  manager  or  analvsl." 
See  id..  Investment  Company  Act  Release  No. 
21268,  at  text  following  n.l.  Our  disclosure  rules 
require  that  a  change  in  portfolio  managers  be 
disclosed  to  investors  through  a  prospectus 
"sticker."  See  Disclosure  of  Mutual  Fund 
Performance  and  Portfolio  Managers,  Investment 
Company  Act  Release  No.  19382  (Apr.  6.  1993)  [58 
FR  19050  (Apr.  12,  1993)|,  at  text  accompanying 
nn.9-11  A  fund  also  must  disclose  in  its 
prospectus  the  identitv  of  the  fund's  subadvisers. 
See  Item  6(a)(1)  of  Foiro  N-1  A. 


Form  N-lA,  which  together  would 
codif\'  the  orders  we  have  issued  for 
manager  of  managers  funds,  including 
many  of  their  conditions.'  ^  The 
Commission  believes  that  the  proposed 
rule  would  benefit  shareholders  by 
allowing  funds  to  terminate  poorly 
performing  subadvisers  and  hire  new 
subadvisers  without  the  need  for  a 
shareholder  vote.'^  These  amendments 
are  designed  to  limit  the  scope  of  the 
relief  to  subadvisers  of  manager  of 
managers  funds,  and  to  assure  that 
investors  in  manager  of  managers  funds 
are  fully  informed  of  the  identity  of  the 
current  subadviser(s)  managing  their 
portfolio,  and  of  the  fact  that 
subadvisers  could  be  added  or  replaced 
without  shareholder  approval. 

II.  Discussion 

Section  15(a)  of  the  Investment 
Company  Act  was  designed  to  protect 
the  interests  and  expectations  of  fund 
shareholders  by  requiring  that  they 
approve  advisor}'  contracts,'^  including 
subadvisor\'  contracts.^''  The  Congress 


' '  As  discussed  below,  we  also  are  proposing 
related  amendments  to  Regulation  S-X  under  the 
Act  and  the  Securities  Act  and  to  Schedule  14A 
under  the  Securities  Exchange  Act.  We  are  not, 
however,  proposing  amendments  to  rule  18f-2  [17 
CFR  270.18f-2l  even  though  we  have  provided 
relief,  in  response  to  requests,  from  rule  18f-2  in 
a  number  of  our  manager  of  managers  exemplive 
orders.  Rule  18f-2,  among  other  things,  describes 
how  the  shareholder  voting  requirement  of  section 
15(a)  applies  in  the  case  of  a  fund  with  multiple 
series  or  multiple  classes  Because  the  relief  we  are 
proposing  today  would  provide  exemptive  relief 
from  the  requirements  of  section  15(a),  we  believe 
that  relief  from  rule  18f-2  is  unnecessary. 

'-The  inability  of  a  fund  adviser  to  hire  a 
subadviser  without  obtaining  shareholder  approval 
can  inhibit  a  fund  manager  from  terminating  a 
poorly  performing  subadviser  and  thus  managing 
the  fund  in  the  best  interests  of  shareholders.  An 
investment  adviser  has  a  fiduciary  duty  to  act  in  the 
best  interests  of  a  fund  it  advises.  See  Rosenfeld  v. 
Black,  445  F.2d  1337  (2d  Cir.  1971):  Brown  v. 
Bullock.  194  F.Supp.  207.  229,  234  (S.D.N.Y.).  affd, 
294  F.2d  415  (2d  Cir.  1961).  See  also  In  the  Matter 
of  Provident  Management  Corp..  Securities  .Act 
Release  No.  5115  (Dec.  1.  1970)  at  n.l2  and 
accompanying  text. 

'■*  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Subcomm.  of  the  Senate  Comm.  on  Banking  and 
Currency.  76th  Cong..  3d  Sess.  253  (1940) 
(statement  of  David  Schenker)  (section  15 
recognizes  that  a  "management  contract  is  personal, 
that  it  cannot  be  assigned,  and  that  you  cannot  turn 
over  the  management  of  other  people's  money  to 
someone  else"). 

'■•  Section  15(a)  of  the  Investment  Company  Act 
prohibits  a  person  from  serving  as  an  investment 
adviser  to  a  fund  e.xcept  under  a  written  contract, 
whether  with  the  fund  or  vyith  an  investment 
ad\iser  of  the  fund,  that  has  been  approved  bv  the 
vote  of  a  majority  of  the  fund's  outstanding  voting 
securities.  Thus,  the  shareholder  voting 
requirement  applies  not  only  to  an  advisory 
contract  between  a  fund  and  an  adviser,  but  also  to 
a  subadvisory  contract  between  a  funds  adviser  and 
a  subadviser'  See  15  U.S.C.  80a-2(a)(20)  (defining 
investment  adviser).  See  also  Role  of  Independent 
Directors  of  Investment  Companies,  Investment 


that  enacted  section  15(a)  anticipated 
subadvisor\'  arrangements,  and 
concluded  that  shareholders  should 
have  a  role  in  the  selection  of 
subadvisers.  In  crafting  this  rule 
proposal  (and  the  exemptive  orders  that 
have  preceded  it),  we  have  sought  to 
distinguish  subadvisor\-  arrangements  in 
which  the  subadvisers  have  resembled 
portfolio  managers  from  the  more 
traditional  subadvison*'  arrangements 
that  Congress  explicitly  covered  in  the 
shareholder  voting  requirement  of 
section  15(a).  Our  proposed  rule, 
therefore,  contains  several  conditions, 
which  we  discuss  below,  that  limit  the 
scope  of  relief  to  subadvisers  of  manager 
of  managers  funds  and  that  provide 
other  means  of  protecting  fund  investor 
expectations  and  interests.''' 

Today  we  are  proposing  a  rule  that 
would  eliminate  the  need  for  funds  to 
obtain  exemptive  orders  to  hire 
subadvisers  that  they  supervise.  We 
have  drafted  the  rule  to  preser\'e.  to  the 
extent  possible,  the  important  role  the 
Investment  Company  Act  gives 
shareholders  in  the  governance  of  their 
funds  while  accommodating  the  special 
needs  of  manager  of  managers  funds. 
The  other  provisions  of  section  15 
would  remain  applicable.  Under  those 
provisions,  the  manager  of  managers 
fund's  principal  adviser  "^  still  must 
have  its  contract  approved  by  the  funds 
board  and  shareholders.'^  and  the  board 
must  approve  the  terms  of  each 
subadvisory  contract.'"  Thus,  the  rule 
would  afford  shareholders  of  a  manager 
of  managers  fund  the  opportunity,  both 
directly  through  their  consideration  of 
the  principal  advison*'  contract  and 
indirectly  through  their  representatives 


Company  Act  Release  No.  24816  ()an  2.  2001)  [66 
FR  3734  (Ian.  16.  2001)1  at  n.53  ("The  Act  does  not 
distinguish  an  adviser  from  a  sub-adviser")  (citing 
section  2(a)(20)).  Section  15(c)  also  requires  that  a 
majority  of  the  funds  independent  directors 
approve  contracts  with  all  investment  adisers, 
including  subadvisers.  15  U.S.C.  80a-15(c). 

'-•  Section  6(c)  of  the  Act  [15  I'.S.C.  80a-6(c)l 
permits  the  Commission,  conditionally  or 
unconditionally,  to  exempt  any  person,  secxiritv.  or 
transaction  (or  classes  of  persons,  securities,  or 
transactions)  from  any  provision  of  the  Act  "if  and 
to  the  extent  that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and  provisions"  of  the 
Act. 

'f'VVe  use  the  term  "principal  adviser"  to  raean 
a  party  that  contracts  directly  with  a  fund  to 
provide  investment  advisory  services  to  the  fund. 
See  supra  note  3. 

' '  See  15  use.  80a-15(a).  Although  the 
proposed  rule  does  not  exempt  a  fund's  advisory 
contract  with  a  principal  adviser  from  the 
shareholder  approval  requirement  of  section  15(a). 
rule  15a-l  under  the  Act  (17  CFR  270.15a^l  allows 
for  the  possibility  that  a  principal  adviser  to  the 
fund  is  temporarily  serving  the  fund  without 
shareholder  approval  of  its  advisory  contract. 

'»  See  15  U.S.C.  80a-15(c). 
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on  the  board  of  directors,  to  influence 
the  terms  of  the  advisory  contracts 
under  which  their  fund  is  managed. 

A  Conditions  of  the  Proposed  Rale 

1.  Terms  of  the  Subadvisory  Contracts; 
Subadvisorv'  Fees 

The  proposed  amendments  would 
largely  rely  on  the  principal  adviser, 
negotiating  with  each  subadviser  on  an 
arm's  length  basis  and  subject  to  the 
approval  of  the  fund's  board,  to 
determine  the  terms  of  the  subadvisory' 
contract,  including  the  amount  of  the 
subadviser's  fee.  As  a  condition  to  the 
rule,  however,  we  would  preclude  a 
new  or  modified  subadvisory  contract 
from  directlv  or  indirectlv  increasing 
the  management  fees  charged  to  the 
fund  or  its  shareholders.^''  As  a  result, 
the  rule  would  preserve  the  statutory 
requirement  that  increases  in  the  rate  of 
advisor\'  fees  paid  by  the  fund  be 
approved  bv  shareholders.-" 

In  most  cases,  subadvisers  are 
compensated  by  the  fund's  principal 
adviser,  which  negotiates  the  amount  of 
the  subadvisers'  compensation. 
Consequently,  a  principal  adviser  is  free 
to  bargain  for  lower  subadvisory  fees, 
which  will  benefit  the  fund  to  the  extent 
that  lower  subadvisory  fees  are  passed 
on  through  lower  advisory  fees. 
Sponsors  of  manager  of  managers  funds 
have  represented  that  they  are  able  to 
negotiate  lower  fees  with  subadvisers  if 
they  do  not  have  to  disclose;  those  fees 
separately,  and  in  our  orders  we  have 
provided  them  relief  from  our 
disclosure  requirements. -^  We  are 


'Propused  rule  15a-5(a)(l).  It's  a  new 
subadvisory  contract  were  to  increase  those  fees, 
the  subadviser  entering  into  the  contract  would  not 
qualify'  for  relief  under  the  rule,  and  the  contract 
would  need  to  be  submitted  to  shareholders  for 
their  approval  A  subadvisory  fee  could  be 
increased  under  the  rule,  however,  as  long  as  the 
total  amount  of  the  advisory  fees  paid  by  the  fund 
does  not  exceed  the  total  amount  provided  by 
advisory  contracts  that  shareholders  have  approved. 
For  instance,  a  subadvison,'  contract  would  still  be 
eligible  for  relief  under  the  proposed  rule  even 
though  it  increases  a  fund's  subadvisory  fees,  if  the 
increase  is  deducted  from  the  principal  adviser's 
fee  See  Republic  Funds.  Investment  Company  Act 
Release  Nos.  24292  (Feb.  16.  2000)  |6.5  FR  10132 
(Feb.  25.  2000)1  (notice)  and  24338  (Mar.  14.  2000) 
[71  SEC  Docket  2701  (Apr.  11.  2000)1  (order) 
(granting  exemption  from  sharehold  approval  for 
subadvisory  contracts  where  the  fund  directly  pays 
subadvisory  fees  and  deducts  the  suBadvisory  fees 
from  the  fee  paid  to  the  principal  adviser). 

'"See  15  LI  S  C.  80a-15(a)(ll  (requesting  any 
investment  advisory  contract  to  precisely  describe 
all  compensation  to  be  paid  thereimder) 

-'  See.  e.g..  Endeavor  Series  Trust,  Investment 
Company  Act  Release  Nos  24054  (Sept.  27,  1999) 
[64  FR  53428  (Oct.  1.  1999)]  (notice)  and  24108 
(Oct   22.  1999)  (70  SEC  Docket  3081  (Nov,  23, 
1999)1  (nrderl;  Frank  Russell  Investment  Company. 
Investment  Company  Act  Release  Nos.  21108  (June 
2.  1995)  [60  FR  30321  dune  8,  1995)1  (notice)  and 
21169  (June  28.  1995)  [59  SEC  Docket  2105  (June 
25,  1995)1  (order). 


proposing  to  codify  this  relief,  which 
permits  a  manager  of  managers  fund  to 
disclose  only  the  aggregate  amount  of 
advisorv'  fees  that  it  pays  to  subadvisers 
as  a  group. -^ 

We  recognize  that  permitting 
aggregate  disclosure  of  subadvisory  fees 
will  not  permit  investors  to  understand 
the  benefits  obtained  by  a  principal 
adviser  that  negotiates  lower 
subadvisory  fees.  We  note,  however, 
that  the  Act  compels  a  fund  board  to 
take  into  consideration  subadvisory  fees 
when  establishing  the  amount  of  the 
principal  adviser's  compensation,- *  and 
imposes  significant  liabilities  on  the 
principal  adviser  itself  with  respect  to 
that  compeQsation.-''  The  board  is  in  the 


--  The  individual  fee  paid  to  an  unaffiliated 
subadviser  of  the  principal  adviser  would  hot  have 
to  be  disclosed,  but  the  individual  fee  paid  to  each 
wholly-owned  subadviser  (defined  below  in  Section 
U.A.3)  would  have  to  be  disclosed.  Under  our 
proposal,  a  fund  would  disclose  in  its  statement  of 
Additional  Information  on  Form  N-IA,  in  lieu  of 
the  individual  fee  paid  to  each  subadviser,  (i)  the 
individual  fees;  paid  to  the  principal  adviser  and  to 
each  subadviser  that  is  an  affiliated  person  of  the 
principal  adviser  (including  a  wholly-owned 
subadviser  whose  contract  has  not  been  approved 
by  shareholders  on  reliance  on  the  proposed  rule), 
(ii)  the  net  advisory  fee  retained  by  the  principal 
adviser  after  payment  of  fees  to  all  subadvisers,  and 
(iii)  the  aggregate  fees  paid  to  all  of  the  fund's 
subadvisers  that  are  not  affiliated  persons  of  the 
principal  adviser.  Proposed  Instruction  5  to  Item 
15(a)(3)  of  Fonh  N-IA.  We  also  are  proposing 
conforming  amendments  to  rule  6-07  of  Regulation 
S-X  and  the  Instructions  to  Item  22(c)  of  Schedule 
14A. 

Under  the  conditions  of  the  manager  of  managers 
orders  allowing  a  fund  to  disclose  the  aggregate  fees 
paid  to  all  of  the  fund's  unaffiliated  subadvisers.  the 
principal  adviser  is  required  to  provide  the  board, 
no  less  frequently  than  quarterly,  with  information 
about  its  profitability  for  each  fund  that  is  relying 
on  the  order.  In  addition,  the  principal  adviser  is 
required  to  provide  the  board  with  information 
showing  the  expected  impact  on  the  principal 
adviser's  profitablity  whenever  a  subadviser  is 
hired  or  terminated.  We  have  not  included  these 
conditions  in  the  proposed  rule.  However, 
information  most  still  be  provided  to  the  board 
pursuant  to  section  15(c)  of  the  Act.  which  requires 
fund  directors  to  request  and  evaluate,  and  an         -•' 
investment  adviser  to  the  fund  to  furnish,  any 
information  that  may  be  necessary  to  evaluate  the 
terms  of  any  iqvestment  advisory  contract  with  the 
fund. 

-'Section  19(c)  of  the  Act  requires  fund  directors 
to  request  and  evaluate,  and  an  investment  adviser 
to  the  fund  to  furnish,  any  information  that  may  be 
necessary  to  evaluate  the  terms  of  any  investment 
advisory  contract  with  the  fund.  Therefore,  the 
board  must  request,  and  the  principal  adviser  must 
provide,  information  regarding  the  fees  paid  to  the 
principal  adviser's  subadvisers  in  order  for  the 
board  to  evaluate  properly  the  terms  of  the 
principal  adviser's  contract  with  the  fund. 

^'>  Section  38(b)  of  the  Act  [15  U.S.C.  80a-35(b)l 
imposes  a  fiduciary  duty  on  an  investment  adviser 
with  respect  to  its  receipt  of  compensation  from  the 
fund  for  servioes,  and  allows  an  action  to  be 
brought  by  the  Commission  or  a  shareholder  for  a 
breach  of  this  duty.  See  Daily  Income  Fund,  Inc.  v. 
Fox,  464  U.S.  523',  541^2  (1984)  (discussing  frmd 
shareholders'  right  to  initiate  legal  proceedings 
against  the  fund's  adviser  for  breach  of  the  adviser's 
fiduciary  duty  with  regard  to  its  receipt  of 


best  position  to  assess  the  overall 
compensation  of  the  principal  adviser 
when,  for  example,  some  subadvisory 
fees  have  increased  and  some  have 
decreased.  Moreover,  the  reduction  of 
an  individual  subadvisory  fee  would  be 
reflected  in  lower  aggregate  fees  that 
would  be  disclosed  under  the  proposed 
amendments. 
We  request  comment  on  the  proposal. 

•  Should  the  Commission  permit 
fund  directors  to  enter  into  subadvisory 
contracts  that  increase  advisorx'  fees 
without  the  consent  of  shareholders? 

•  Should  the  Commission  limit  relief 
to  subadvisory  contracts  that  do  not 
increase  the  portion  of  the  advisory  fee 
retained  by  the  principal  adviser  in 
order  to  assure  that  subadvisers  are 
selected  based  on  ability  and 
performance? 

•  Do  shareholders  need  information 
about  the  amount  of  compensation  paid 
to  each  subadviser? 

•  We  also  request  comment  on 
whether  any  amendmtmts  are  required 
to  the  fee  table  items  of  Forms  N-4  and 
N-6.  the  registration  forms  used  by 
insurance  company  separate  accounts 
registered  under  the  Act  as  unit 
investment  trusts.-'"' 

2.  Obligation  To  Supervise 

An  important  aspect  of  any  manager 
of  managers  arrangement  is  the 
responsibility  assumed  by  the  principal 
adviser  to  supervise,  i.e..  monitor  and 
oversee,  the  subadvisers  in  the 
performance  of  their  duties  for  the 
fund.^*'  We  propose  to  require  that  any 
principal  advisory  contract  under  the 
rule  obligate  the  principal  adviser  to 
supervise  the  subadviser.-^  In  addition. 


compensation  under  section  36(b)  of  the  Act, 
without  first  making  a  demand  on  the  board  to 
initiate  such  action) 

2''17CFR239  17b-c,  274.1  Ic-d. 

^•"See,  e.g..  Pitcairn  Funds  and  Pitcaim  Trust 
Company.  Investment  Company  Act  Release  Nos. 
25106  (Aug  9.  2001)  |66  FR  42901  (Aug.  15,  2001)1 
(notice)  and  25150  (Sept   5.  2001)  (75  SEC  Docket 
2214  (Oct.  2,  2001)1  (order);  Frank  Russell 
Investment  Company.  Investment  Company  Act 
Release  Nos.  21108  (lune  2.  1995)  [60  FR  30321 
(June  8,  1995)1  (notice)  and  21169  ()une  28,  1995) 
[59  SEC  Docket  2105  (July  25.  1995)1  (order).  A 
typical  subadvisory  agreement  stipulates  that  the 
subadviser.  in  carrying  out  its  investment 
management  du'ies  under  the  agreement,  is  subject 
to  the  supervision  and/or  oversight  of  the  board  of 
directors  and  the  principal  adviser. 

-'Proposed  rule  15a-5(a)(4)  See  vVestern  Asset 
Management  C^o  and  Legg  Mason  Fund  Adviser, 
Inc.,  Investment  ,'\dvisers  Act  Release  No.  1980 
(Sept.  28,  2001)  (the  Commission  found  that  the 
principal  adviser  failed  to  adequately  supervise  an 
employee  of  its  affiliated  subadviser).  Although  the 
manager  of  managers  orders  do  not  require  the 
principal  advisory  contract  to  contain  a  provision 
requiring  the  principal  adviser  to  supervise  all  of 
the  subadvisers  it  retains  to  provide  services  to  the 
fund,  the  orders  do  require  the  principal  adviser  to 
supervise  its  subadvisers.  See,  e.g.,  Hillview 
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because  the  principal  adviser  must  be 
able  to  discharge  a  subadviser  in  order 
to  effectively  supervise  the  subadviser, 
our  proposed  rule  includes  a  condition 
requiring  that  the  subadvisory  contracts 
be  terminable  at  any  time  by  the 
principal  adviser,  on  no  more  than  60 
days  written  notice,  without  payment  of 
penalty.-^" 


3.  Arm's  Length  Relationship  Between 
Principal  Adviser  and  Subadvisers 

We  are  proposing  two  related 
conditions  designed  to  limit  the  rule  to 
arrangements  in  which  the  principal 
adviser  is  in  a  position  to  hire  and 
supervise  (and,  if  necessary,  discharge) 
subadvisers  on  the  basis  of  the 
subadviser's  performance,  rather  than 
on  the  basis  of  other  business 
relationships  the  principal  adviser  may 
have  with  the  subadviser.  First,  we 
would  preclude  subadvisers  relying  on 
the  rule  from  being  affiliated  persons  of 
the  principal  adviser  with  which  they 
contract  or  of  the  fund  (other  than  by 
reason  of  serving  as  investment  advisers 
to  the  fund)  ("affiliated  subadviser"). ^^ 
Second,  we  would  preclude  anv  director 
or  officer  of  the  fund  and  the  principal 
adviser  or  any  director  or  officer  of  the 
principal  adviser  with  which  the 
subadviser  has  contracted  from  owning, 
directly  or  indirectly,  any  material 
interest  in  the  subadviser  other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person  or 
entity. '"  A  principal  adviser  may  not  be 
in  a  position  to  discharge,  for  example, 
a  parent  corporation  or  a  sister 
corporation,  or  a  person  that  controls 
the  principal  adviser.  It  may  have 
substantial  economic  incentives  to  hire 
and  refrain  from  discharging  a 
subsidiary  or  other  types  of  affiliated 
persons.  These  conditions  have  been  a 
key  element  of  our  exemptive  orders  in 
order  to  protect  against  the  conflict  of 
interest  and  potential  for  self-dealing 


Investment  Trust  11  and  Hillview  Capital  Advisors, 
LLC.  Investment  Company  Act  Release  Nos.  24853 
(Feb.  6.  2001)  |66  FR  10037  (Feb.  13.  2001)1  (notice) 
^  and  25055  (June  29.  2001)  |66  FR  35676  (July  6, 
2001)1  (order);  Frank  Russell  Investment  Company, 
Investment  Company  Act  Release  Nos.  21108  (June 
2. 1995)  [60  FR  30321  (June  8,  1995})  (notice)  and 
21169  (June  28,  1995)  [59  SEC  Docket  2105  Quly  25. 
1995)](order). 

-"Proposed  rule  15a-5(b)(4).  The  manager  of 
managers  exemptive  orders  typically  do  not  require 
that  the  principal  adWser  be  able  to  terminate  a 
subadvisor\'  contract.  Most  subadvisor\'  contracts 
for  manager  of  managers  funds  operating  under  an 
exemptive  order,  however,  are  terminable  by  the 
principal  adviser.  This  termination  provision  often 
is  found  in  the  same  section  of  the  contract  that 
provides,  as  required  by  section  15(a)(3)  of  the  Act 
[15  U.S.C.  80a-15(a)(3)'l,  that  the  advisory  contract 
is  terminable  by  the  fund's  board  or  shareholders. 

2"  Proposed  rule  15a-5(a)(2)(i). 

3"  Proposed  rule  15a-5(a)(2)(i). 


that  are  inherent  when  a  principal 
adviser  hires  an  affiliated  subadviser.*' 

The  Commission,  however,  has  issued 
an  order  expanding  the  traditional  relief 
to  allow  wholly-owned  subsidiaries  of 
the  principal  adviser  to  replace  other 
wholly-owned  subsidiaries  of  the 
principal  adviser  as  subadvisers 
(■'wholly-owned  subadvisers")  to  the 
manager  of  managers  fund  and  to  allow 
the  principal  adviser  to  materially 
amend  a  wholly-owned  subsidiary's 
subadvisory  contract  without 
shareholder  approval. ^^  j-^p  applicants 
asserted  that  no  impermissible  conflict 
of  interest  would  be  present  when        " 
replacing  one  wholly-owned  subadviser 
with  another  wholly-owned 
subadviser.^' 

In  light  of  the  absence  of  an  economic 
incentive  for  the  principal  adviser  to 
replace  one  wholly-owned  subadviser 
with  another  (other  than  to  increase  the 
fund's  return  on  its  investments), 3''  we 
are  including  wholly-owned 
subadvisers  within  the  scope  of  the 
proposed  rule. '"^  We  are,  however, 
limiting  relief  to  allow  the  principal 
adviser  to  replace  only  a  wholly-owned 
subadviser  with  another  wholly-owned 
subadviser  and  to  allow  the  principal 
adviser  to  materially  amend  a  wholly- 
owned  subsidiary's  subadvisory 
contract  without  shareholder 
approval.  ''^  The  rule  would  not  permit 


^'  See.  e.g  .  Pitcaim  Funds  and  Pitcaim  Trust 
Company.  Investment  Company  Act  Release  Nos. 
25106  (Aug.  9,  2001)  [66  FR  42901  (Aug.  15.  2001)1 
(notice)  and  25150  (Sept.  5.2001)  [75  SEC  Docket 
2214  (Oct.  2.  2001)1  (order);  Frank  Russell 
Investment  Company.  Investment  Company  Act 
Release  Nos.  21108  (June  2.  1995)  [60  FR  30321 
(June  8.  1995)1  (notice)  and  21169  dune  28.  1995) 
[59  SEC  Docket  2105  (July  25.  1995)1  (order). 

'-  See  PIMCO  Funds:  Multi-Manager  Series  and 
PIMCO  Advisors  LP.  Investment  Company  Act 
Release  Nos.  24558  (July  17,  2000)  [65  FR  45632 
(July  24,  2000)1  (notice)  and  24597  (Aug.  14,  2000) 
[73  SEC  Docket  176  (Sept.  12,  2000)1  (order) 
("PIMCO").  A  "wholly-owned  subsidiary"  is 
defined  in  section  2(a')(43)  of  the  Act  [IS'U.S.C. 
80a-2(a)(43)l. 

'^  See  PIMCO,  supra  note.  That  order  contains  all 
of  the  other  conditions  contained  in  a  typical 
manager  of  managers  order,  including  the  condition 
that  prohibits  a  new  subadvisory  contract  from 
increasing  the  management  fees.  The  principal 
adviser  would  be  unlikely  to  have  a  direct 
economic  incentive  to  replace  one  wholly-owned 
subadviser  with  another,  because  its  overall 
compensation  would  not  increase  by  virtue  of  its  ' 
ownership  interest  in  both  entities. 

^•'  Replacing  one  wholly-owned  subadviser  with 
another  is  no  different  than  the  principal  adviser 
terminating  a  wholly-owned  subadviser  and 
directly  managing  the  assets  of  the  fimd  formerly 
managed  by  the  wholly-owned  subadviser.  In  either 
situation,  the  principal  advisers  advisory  fee  (and 
•he  portion  of  the  fee  that  it  retains  after  paying  all 
unaffiliated  subadvisers)  remains  the  same. 

"Proposed  rule  15a-5(a)(2)(ii). 

^is  Proposed  rule  15a-5(a)(2)(ii).  The  first  wholly- 
owned  subadviser  hired  by  the  fund  would  not 
qualify  for  relief  under  the  proposed  rule,  and  its 
subadvisory  contract  would  have  to  be  approved  by 


a  principal  adviser  to  replace  anv  other 
type  of  subadviser  with  a  wholly-owned 
subadviser,  because  the  principal 
adviser  would  have  an  economic 
incentive  in  such  a  situation  by  virtue 
of  its  total  (or  near  total)  ownership 
interest  in  the  wholly-owned 
subadviser,  as  compared  to  no 
ownership  or  a  smaller  ownership 
interest  in  the  subadviser  being 
replaced. 

•  We  request  comment  on  whether 
the  scope  of  the  proposed  rule  should  be 
expanded  to  include  wholly-owned 
subadvisers  replacing  other  affiliated 
subadvisers. 

•  Should  the  scope  of  the  rule  be 
expanded  to  include  other  affiliated 
subadvisers?  Should  all  subadvisory 
contracts  be  exempt  from  the  Act's 
shareholder  voting  requirement?  If  so. 
should  the  Commission  expand  the 
proposed  rule  to  include  all 
subadvisers? 

4.  Board  Oversight 

Under  the  Investment  Company  Act. 
a  fund's  board  plays  an  important  role 
in  the  selection  and  oversight  of  the 
fund's  subadvisers. '"  Because  the  rule 
would  permit  a  fund  board  to  approve 
subadvisory-  contracts  without  the 
shareholder  vote  that  the  statute 
otherwise  requires,  we  propose  to 
require  that  the  fund  adopt  certain 
governance  practices  that  strengthen  the 
role  of  the  independent  directors.  As 
part  of  our  initiative  to  improve  fund 
governance  practices,  in  2001  we  made 
similar  amendments  to  a  number  of  our 
exemptive  rules,  including  rule  15a-4, 
which  permits  boards  of  directors  to 
approve  interim  advisory  contracts 


shareholders.  A  whoUy-ovmed  subadviser  that 
replaces  the  original  wholly-owned  sutjadviser  (and 
any  wholly-owned  subadvisers  thereafter  that 
replace  other  wholly-owned  subadvisers)  would 
then  be  eligible  for  exemptive  relief  under  the 
proposed  rule. 

'"  Section  15  of  the  Act  requires  that  a  majority 
of  the  board's  independent  directors  approve  the 
fund's  advisory  contracts  (including  subadvisory 
contracts),  and  that  the  board  (or  shareholders) 
armually  approve  any  advisory  contract  that 
continues  more  than  two  years  15  I'.S.C.  80-1 5(a), 
15(c).  The  directors  also  roust  request  and  evaluate 
information  reasonably  necessary  for  them  to 
evaluate  the  terms  of  an  advisory  contract.  15  U.S.C. 
80a-15(c).  The  board  in  carrying  out  its  obligations 
under  the  Act  should  consider  any  material 
business  arrangements  between  the  adviser  or 
principal  underwTiter  and  the  subadviser.  including 
the  involvement  of  the  subadviser  in  the 
distribution  of  the  fund's  shares  The  board  when 
approving  a  wholly-owned  subadviser's  contract 
also  should  consider  the  effect  that  the  affiliation 
between  the  principal  adviser  and  v*-holly-owned 
subadviser  had  on  the  decision  of  the  principal 
adviser  to  replace  a  wholly-owned  subadviser  with 
another  wholly-ov\Tied  subadviser  (as  opposed  to 
replacing  with  an  unaffiliated  subadviser). 
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without  a  shareholder  vote. '"  Thus, 
manager  of  managers  hinds  relying  on 
the  rule  would  be  required  to  have  a 
board  of  directors  whose  independent 
directors  (i)  constitute  a  majority  of 
directors,  (ii)  are  selected  and 
nominated  by  independent  directors, 
and  (iii)  if  represented  by  legal  counsel, 
are  represented  by  "independent  legal 
counsel."  *"* 

5.  Expectation  of  Investors 

We  also  are  proposing  four 
requirements  designed  to  assure  that 
investors  understand  that  they  are 
investing  in  a  manager  of  managers 
fund,  and  to  require  that  they  receive 
information  about  who  the  subadvisers 
are  and  that  the  subadvisers  could  be 
changed  at  any  time  without 
shareholder  approval.  First,  the  rule 
would  require  that,  except  in  the  case  of 
a  newly  offered  fund,  shareholders 
approve  the  fund's  operation  as  a 
manager  of  managers  fund,  by 
authorizing  the  adviser  (with  the 
approval  of  the  fund's  board  of 
directors)  to  enter  into  subadvisory 
contracts  without  shareholder 
approval.-"'  Second,  we  would  amend 
Form  N-IA  to  require  that  the  fund 
disclose  in  its  prospectus  the  principal 
adviser's  ability,  subject  to  the  approval 
of  the  fund's  board  of  directors,  to  retain 
and  discharge  subadvisers  without 
shareholder  approval.-" 


'"  .See  Role  of  Independent  Directors  of 
Investment  Companies.  Investment  Company  Act 
Release  No.  24816  (Jan  2.  2001)  |66  FR  3734  ()an. 
16.2001)1. 

^9 Proposed  rule  15a-5(a)(7)  See  17  CFR  270.0- 
l(a)(6)(i)  (defining  "independent  legal  counsel "). 
The  manager  of  managers  exemptive  orders  have 
tv'pically  included  these  board  composition  and 
nomination  requirements  The  manager  of  managers 
orders  that  also  include  relief  from  our  disclosure 
rules  require  independent  directors  to  retain 
independent  counsel.  Consistent  with  the 
amendments  to  exemptive  rules  in  2001.  (he 
proposed  rule  would  require  that  the  independent 
directors  have  independent  counsel  onlv  if  thev 
choose  ta  retain  counsel  See  Role  of  Independent 
Directors  of  Investment  Companies,  Investment 
Company  Act  Release  No.  24816  (Jan.  2.  2001)  [66 
KR  3734'(Ian.  16.  2001)). 

"Proposed  rule  15a-5(a)(3)  If  the  fund  has  not 
publicly  offered  set:urities  or  sold  securities  to  non- 
affiliates  or  promoters  (or  their  affiliates),  the  rule 
would  require  that  the  board  of  directors  approve 
the  fund's  operation  as  a  manager  oi  managers  fund 
by  authorizing  the  adviser  to  enter  into  subadvisory 
contracts  without  shareholder  approval.  Id  This 
condition  atso  has  been  included  as  a  condition  to 
our  orders 

■*'  Proposed  Instruction  3  to  Item  4(b)(1)  and 
proposed  amendments  to  Item  6(a)(l)(i)  of  Form  N- 
lA.  The  amendments  to  Form  N-IA  also  would 
require  the  fund  to  disclose  in  its  prospectus,  in  the 
discussion  of  principal  investment  strategies,  the 
fund's  use  of  (or  reservation  of  its  right  to  use) 
subadvisers  that  may  be  changed  at  anv  time. 
Proposed  Instruction  3  to  Item  4(b)(ll.  .\  fund  also 
would  have  to  disclose  in  its  summarv  of  principal 
investment  strategies,  required  by  Item  2fb)  of  Form 
N-1,^,  that  the  fund  uses  (or  reserves  the  right  to 


Third,  proposed  rule  15a-5  would 
prohibit  a  fund  from  having  a  name  that 
contains  the  subadviser's  name  unless 
the  name  of  the  principal  adviser 
precedes  the  subadviser's  name.  This 
limitation  is  designed  to  prevent 
confusion  about  the  relative  roles  of  the 
adviser  and  subadviser.  A  fund  name 
that  includes  the  name  of  a  subadviser 
might  serve  to  invite  investors  to  invest 
in  the  fund  to  obtain  the  advisory 
services  of  the  subadviser  rather  than 
the  adviser,  which  is  arguably 
inconsistent  with  the  basis  upon  which 
we  have  granted  relief  from  the 
shareholder  voting  requirement  for 
manager  of  managers  funds.  Use  of  such 
a  name  also  suggests  that  the  principal 
adviser  is  imlikely  to  be  in  a  position  to 
terminate  the  advisory  contract  without 
upsetting  the  investors  who  have 
invested  for  the  purpose  of  seeking  the 
advisory  services  of  the  subadviser.  On 
the  other  hand,  use  of  a  subadviser's 
name  may  merely  identify'  one 
investment  option  among  many  in  a 
series  fund. 

Fourth,  we  are  proposing  to  require 
that  when  the  principal  adviser  enters 
into  a  subadvisory  contract  or  makes  a 
material  change  to  a  wholly-owned 
subadviser's  contract,  the  fund  furnish 
shareholders  with  (and  file  with  the 
Commission)  an  information  statement 
that  describes  the  subadvisory 
agreement,  and  contains  other 
information  that  would  have  been 
provided  in  a  proxy  statement  had  a 
vote  been  held.''-  This  condition  has 
been  included  in  our  exemptive  orders. 

•  We  request  comment  on  whether 
the  proposed  requirements  are  adequate 
to  assure  thrat  investors  understand  they 
are  investing  in  a  manager  of  managers 
fund.  If  they  are  not  adequate,  what 
additional  requirements  should  be 
included?  Should  the  rule  simply 
prohibit  the  use  of  the  subadviser's 
name  in  a  manager  of  managers  fund  to 
assure  that  investors  are  investing  in  a 
fund  based  on  the  principal  adviser's 
reputation  for  selecting  and  supervising 
subadvisers? 

•  We  are  considering  whether  to 
adopt  substantially  similar  amendments 
to  Form  N-3,  the  registration  form  for 
insurance  company  "managed  separate 
accounts."*'  Should  we  amend  Form 


use)  the  services  of  one  or  more  subadvisers 
without  shareholder  approval.  See  Item  2(b)  of 
Form  N-IA  (Hem  2(b)  of  the  prospectus  must 
identify,  based  on  the  information  given  in  response 
to  Item  4(b).  the  fund's  principal  investment 
strategies). 

■•-Proposed rule  15a-5(a)(5).  The  information 
would  have  to  be  provided  to  shareholders  within 
90  days  of  entering  into  a  subadvisory  contract  or 
materially  amending  a  wholly-owned  subadviser's 
contract. 

"17  CFR  239.17a,  274.11b. 


N-3.  and  if  so  should  the  amendments 
differ  from  the  proposed  Form  N-lA 
amendments? 

6.  Number  of  Subadvisers 

Many  manager  of  managers  funds 
employ  multiple  subadvisers.  Our 
exemptive  orders,  however,  do  not 
require  the  retention  of  a  minimum 
number  of  subadvisers, ■*■'  and  some 
funds  operating  under  our  orders  use 
only  one  subadviser  for  the  fund,  or  for 
each  series  of  the  fund.-"^ 

The  conditions  contained  in  our 
exemptive  orders  provide  the  same 
protections  for  funds  with  single 
subadvisers  and  those  with  multiple 
subadvisers,-*''  In  each  case,  the 
conditions  limit  relief  to  funds  in  which 
the  subadviser  is  analogous  to  a 
portfolio  manager  and  in  which 
shareholders  were  informed  of  the 
principal  adviser's  ability  to  retain  new 
subadvisers  without  shareholder 
approval.  Moreover,  the  principal 
adviser's  ability  to  hire  and  fire 
subadvisers  without  shareholder 
approval  benefits  shareholders  by 
allowing  funds  to  terminate  poorly 
performing  subadvisers,  while  avoiding 
having  to  operate  for  a  significant  period 
of  time  without  a  subadviser  providing 
investment  management  services. ''" 
Also,  subadviser  changes  are  not 
infrequent  for  funds  advised  by  single 
subadvisers.-"*  Therefore,  the 
Commission  has  issued  orders  to  funds 
with  a  single  subadviser,  and  our 
proposed  rule  would  not  require  that 
each  fund  or  portfolio  engage  a  certain 
minimum  number  of  subadvisers.-*^ 


'••'  See.  e.g..  Frank  Russell  Investment  Company, 
]nve.stment  Company  .■\ct  Release  Nos.  21108  (June 
2,  1995)  |60  FR  30321  (June  8.  1995)]  (notice)  and 
21169  (June  28.  1995)  (59  SEC  Docket  2105  (July  25, 
1995)]  (order) 

■•^  See,  e.g..  Managed  .Accounts  Services  Portfolio 
Trust  and  Mitchell  Hutchins  .■\sset  Management, 
Inc.,  Investment  Company  Act  Release  Nos.  21590 
(Dec.  11,  1995)  (60  FR  64461  (Dec.  15.  1995)1 
(notice)  and  21666  (Jan.  11.  1996)  |61  SEC  Docket 
142  (Feb.  6,  1996)1  (order)  (order  granted  to  fund 
in  which  each  series  of  the  fund  was  advised 
initially  by  a  single  subadviser). 

■"'For  example,  the  compensation  received  by 
subadvisers  to  single  subadviser  funds  is  fully 
disclosed  to  investors.  See  supra  Section  n.A.l, 

■•^  Absent  the  impediment  of  operating  without  a 
subadviser.  it  is  more  likely  that  poorly  performing 
subadvisers  would  be  terminated. 

■*"  For  example,  between  August  1999  and 
October  2000.  6  of  27  .-Vmerican  Skandia  portfolios 
that  employed  only  one  subadviser  replaced  the 
subadviser  Between  October  1999  and  September 
2000,  3  of  11  Paine  Webber  PACE  Select  Advisors 
Trust  portfolios  that  employed  onlv  one  subadviser 
(as  of  October  1999)  replaced  the  subadviser. 

""Some  have  argued  that  the  conditions  of  the 
Commission's  exemptive  orders  were  designed  for 
funds  in  which  a  principal  adviser  selects  and 
supervises  multiple  subadvisers,  and  that  the  costs 
and  delays  associated  with  a  shareholder  vote  for 
a  fund  with  one  subadviser  do  not  warrant 


Federal  Register 'Vol.  68.  No.  209 'Wednesday.  October  29.  2003  'Propo.sed  Rule.<. 


61725 


•  We  request  comment  on  whether  the 
circumstances  involving  single 
subadvisers  are  sufficiently  similar  to 
those  involving  multiple  subadvisers. 
to  justify  similar  treatment  under  the 
proposed  amendments. 

•  Should  the  proposed  rule  include  as 
a  condition  that  the  principal  adviser 
engage  multiple  subadvisers  for  each 
fund,  or  each  series  of  the  fund? 
Should  any  of  the  conditions  in  the 
rule  be  modified  in  the  case  of  single 
subadviser  funds? 

B.  Rescission  of  Previously  Issued 
Exemptive  Orders 

As  discussed  above,  we  have  issued 
over  100  orders  permitting  manager  of 
managers  funds  to  operate  without  the 
need  for  shareholder  approval  of  new 
subadvisory  contracts.  Our  rule 
proposal  today  is  designed  largely  to 
codif\'  the  relief  we  have  provided  by 
order.  However,  the  conditions  in  some 
of  the  orders  vary  slightly  from  others. ^o 
We  are  concerned  that,  if  we  permit  the 
continued  operation  of  funds  under  the 
orders  we  have  issued  in  the  past,  funds 
will  be  operating  under  different  sets  of 
conditions,  which  might  have  an 
adverse  effect  on  competition. ""i  We 
therefore  anticipate  rescinding  those 
orders  upon  adoption  of  the  proposed 
rule. 

•  We  request  comment  on  the  possible 
effects  caused  by  the  rescission  of  the 
orders.  If  the  Commission  does  not 
rescind  the  orders,  how  would 
competition  be  affected? 

III.  General  Request  for  Comment 

The  Commission  requests  comment 
on  the  proposed  rule,  rule  amendments, 
and  form  amendments  proposed  in  this 
Release.  The  Commission  also  requests 
suggestions  for  additional  changes  to 
existing  rules  or  forms,  and  comments 
on  other  matters  that  might  have  an 
effect  on  the  proposals  contained  m  this 
Release.  Commenters  are  requested  to 
provide  empirical  data  to  support  their 
views. 

IV.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 


exemptive  relief.  See  Hillview  Investment  Trust  II 
and  Hillview  Capital  .advisors.  LLC,  Investment 
Company  Act  Release  No.  25055  {June  29,  2001)  [66 
FR  35676  (July  6.  20011]. 

^"It  is  not  unusual  for  the  conditions  in  our 
orders  to  evolve  as  we  and  our  staff  gain  experience 
with  the  operation  of  a  type  of-a  fund  under  an 
exemptive  order 

^'  The  rescission  of  the  orders  would  not  affect 
existing  subadvisory  contracts  entered  into  under 
an  order  prior  to  the  adoption  of  the  proposed  rule. 
However,  new  or  renewed  subadvison,'  contracts 
entered  into  after  adoption  of  the  proposed  rule 
would  have  to  comply  with  the  proposed  rule's 
requirements. 


As  discussed  above,  proposed  rule  15a- 
5  and  the  proposed  amendments  to 
Form  N-lA  would  essentiallv  codifv' 
existing  exemptive  orders  that  allow 
manager  of  managers  funds  and  their 
principal  advisers  to  enter  into 
subadvisorv'  contracts  without 
shareholder  approval.  Therefore  this 
analysis  examines  the  costs  and  benefits 
to  funds,  advisers,  and  investors  that 
would  result  from  reliance  on  the 
exemptive  relief  under  the  proposed 
amendments,  in  comparison  to  the  costs 
and  benefits  associated  with  obtaining 
an  exemptive  order  from  the 
Commission. 

A.  Benefits 

We  anticipate  that  funds,  their 
advisers,  and  their  shareholders  would 
benefit  from  the  proposed  rule  and 
amendments. 5^  Funds  and  advisers  that 
rely  on  the  rule  would  be  able  to  enter 
into  subadvisory  contracts  without 
obtaining  exemptive  relief  from  the 
Act's  shareholder  approval  requirement, 
which  relief  can  be  costly  to  funds  and 
their  shareholders. ^^  Obtaining  an 
exemptive  order  also  can  entail  delays 
for  the  fund  that  applies  for  relief, 
although  these  applications  for  relief  are 
typically  processed  expeditiously. S'' 

Some  of  the  conditions  included  in 
the  proposed  rule  and  amendments 
differ  from  the  conditions  or 
representations  typically  included  in  a 
manager  of  managers  exemptive  order. 
We  anticipate  that  these  differences  will 
not  yield  significant  costs  or  benefits. 
For  example,  an  exemptive  order  for  a 
fund  that  intends  to  provide  only 
aggregate  fee  disclosure  concerning 
subadvisers  typically  requires  that  the 
fund's  independent  directors  retain 
independent  legal  counsel. ^s  The 
proposed  rule  would  not  require 


''  Our  staff  estimates  that  approximately  2.798 
portfolios  (comprising  portions  of  631  open-end 
funds)  have  at  least  one  subadviser  and  as  such 
could  benefit  from  the  proposed  rule  and 
amendments.  The  staffs  estimates  are  based  on  an 
examination  of  the  information  reported  on  Form 
N-SAR  from  July  through  December  2002. 

"•^  Based  on  discussions  with  fund 
representatives,  the  Commission  estimates  that 
obtaining  an  exemptive  order  for  a  manager  of 
managers  fimd  costs  approximately  S35,000. 

^*  Our  staff  estimates,  based  upon  orders  issued 
in  the  past,  that  the  exemptive  application  process 
(from  initial  filing  to  issuance  of  order)  takes  about 
eight  months.  During  that  time.  Commission  staff 
review  and  comment  on  applications,  applicants 
submit  responses  to  comments,  the  completed 
application  is  summarized  in  a  notice  to  the  public, 
and  public  comments  are  received  and  evaluated 

^'■'  See,  e.g..  Pitcaim  Funds  and  Pitcaim  Trust 
Company,  Investment  Company  Act  Release  Nos 
25106  (Aug.  9,  2001)  (66  FR  42901  (Aug  15,  2001)1 
(noUce)  and  25150  (Sept.  5,  2001)  [75  SEC  Docket 
2214  (Oct.  2.  2001))  (order). 


independent  directors  to  retain  legal 
counsel. 

B.  Costs 

Funds  that  choose  to  rely  on  the 
proposed  amendments,  as  well  as  their 
advisers,  would  incur  certain  costs  in 
complying  with  the  rules. ^^  As 
discussed  above,  proposed  rule  15a-5 
includes  a  condition  requiring  the 
contract  between  a  manager  of  managers 
fimd  and  its  principal  adviser  to  provide 
that  the  adviser  will  supervise  and 
monitor  the  performance  of  its 
subadvisers. 5^  If  the  Commission 
rescinds  the  previous  exemptive  orders 
granted  for  manager  of  managers  funds, 
a  fund  that  already  has  an  exemptive 
order  would  need  to  modify  its  advisory 
contract  to  include  that  provision. 
Similarly,  if  an  existing  fund  were  to 
choose  to  operate  as  a  manager  of 
managers  fund  under  the  proposed 
amendments,  it  would  need  to  modifv 
its  advisor\'  contract.''^ 

The  modification  of  advisory 
contracts  in  response  to  the  proposed 
rule  would  impose  one-time  costs.  The 
Commission  anticipates  providing  a 
sufficiently  long  compliance  period  for 
the  proposed  amendments,  so  that  the 
contract  modifications  could  be  made 
when  the  fund's  board  next  approves  a 
new  advisor\'  contract.  Therefore  we 
believe  the  costs  involved  in  making  the 
modifications  would  be  minor.''^ 

There  are  no  new  costs  associated 
with  any  of  the  remaining  conditions  of 
the  proposed  rule  and  amendments. 
First,  the  proposed  rule  would  require 
that  the  fund  provide  shareholders. 


*^ Because  the  proposed  rule  is  an  exemptive  rule, 
funds  can  choose  whether  or  not  to  rely  on  it.  Only 
those  funds  that  choose  to  rely  on  the  proposed  rule 
would  incur  costs  in  complying  with  the  rule. 

5'  See  supra  Section  I1.A.2. 

*•  Under  our  proposal,  contracts  between  the 
principal  adviser  and  subadvisers  also  would  be 
required  to  authorize  the  principal  adviser  to 
terminate  the  subadvisory  contract  at  any  time 
without  penalty.  However,  most  if  not  all 
subadvisory  contracts  already  contain  such  a 
provision,  and  therefore  this  condition  would  not 
impose  a  new  cost  on  funds. 

^^For  purposes  of  the  Paperwork  Reduction  Act. 
the  Commission  staff  has  estimated  that  it  would 
take  a  total  of  5  hours  and  51,287.77  per  fund  to 
comply  with  the  condition  of  proposed  rule  15a- 
5  related  to  the  super\'ision  of  subadvisers.  During 
the  first  year  after  adoption  of  the  rule,  it  is 
estimated  that  all  funds  that  currently  rely  on 
exemptive  orders  (plus  existing  funds  that  would 
choose  to  rely  on  the  proposed  rule  during  the  first 
year)  would  spend  a  total  of  600  hours  and 
$154,719  to  comply  with  the  supervision 
requirement.  After  the  first  year,  the  staff  esUmates 
that  ten  funds  per  year,  whose  securities  have 
already  been  publicly  offered,  would  seek  to  rely  on 
the  proposed  rule  and  therefore  would  need  to 
modify  their  advisory  contracts  wath  principal 
advisers.  The  Commission  staff  estimates  that,  after 
the  first  year,  those  ten  funds  together  would 
annually  spend  50  hours  and  S12,877  to  comply 
with  the  supervision  requirement. 
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within  90  days  of  the  entry  into  a 
subadvisory  contract  or  a  material 
change  to  a  wholly-owned  subadviser's 
contract,  with  an  information  .statement 
that  contains  the  information  that  would 
have  been  provided  to  shareholders  in 
a  proxv  statement  if  a  shareholder  vote 
had  been  held.^''^  .Second,  the  proposed 
rule  would  require  funds  to  obtain 
shareholder  authorization  for  a 
principal  adviser  to  enter  into 
subadvison,'  contracts  without 
shareholder  approval.'^'  Third,  the 
proposed  rule  would  require  that 
disinterested  directors  comprise  a 
majority  of  the  fund  board,  and  that  the 
disinterested  directors  select  and 
nominate  any  other  disinterested 
directors.'*-  Fourth,  the  proposed  rule 
would  require  independent  directors,  if 
they  hire  legal  counsel,  to  hire  an 
independent  legal  counsel.'^  *  All  of 
these  conditions  (or  their  substantial 
equivalent]  are  typically  included  in 
manager  of  managers  exemptive  orders, 
and  therefore  would  not  result  in  any 
new  costs  to  funds,  their  advisers,  or 
investors.'"' 

Although  the  proposed  rule  would 
alter  the  relationship  between  the 
principal  adviser  and  shareholders  (by 
allowing  the  principal  adviser  to  hire 
and  terminate  subadvisers  without 
shareholder  approval)  and  the  principal 
adviser  and  its  subadvisers,  the  effects 
of  such  alterations  would  be  minimal 
because  shareholders  have  the  right  to 
terminate  subadvisers '^'^  and  principal 
advisers  have  a  contractual  duty  to 
supervise  their  subadvisers.'^*' 

C.  Request  for  Comment 

The  Commission  requests  comment 
on  the  potential  costs  and  benefits  of  the 
proposed  rule  and  amendments  and  any 
suggested  alternatives  to  the  proposals. 
We  encourage  commenters  to  identify, 


>*"  Proposed  rule  15a-5(a)(5). 

^'Proposed  rule  15a-5(a)(3|. 

®2  Proposed  rule  1.5a-5(a)(7)(i). 

65 Proposed  rule  15a-5(a)(7)(ii). 

^  The  manager  of  managers  orders  that  also 
include  relief  from  our  disclosure  rules  require 
independent  directors  to  retain  independent 
counsel  The  proposed  rule  would  require  that  the 
independent  directors  have  independent  counsel 
only  if  they  choose  to  retain  counsel  Moreover,  the 
amendments  we  made  (o  a  number  of  exemptive 
rules  in  January  2001.  see  supra  notes  38-39  and 
accompanying  text,  make  it  likely  that  most  funds 
that  would  use  the  exemptive  relief  provided  by  the 
proposed  rule  would  already  have  independent 
counsel  or  would  not  retain  legal  counsel 

«'^  Section  :5(a)(3)  of  the  Act  [15  U.S  C.  80a- 
15(a)(3)l  provides  that  any  advisory  contract  must 
be  terminable  at  any  time  by  vote  of  a  majority  of 
the  outstanding  voting  securities  of  the  fund 

''•'The  proposed  rule  would  require  the  principal 
adviser  s  contract  with  (he  fund  to  include  a 
provision  requiring  the  principal  adviser  to 
supervise  its  subadvisers  See  proposed  rule  15a- 
5(a)(4). 


discuss,  analyze,  and  supply  relevant 
data  regarding  any  additional  costs  and 
benefits.  For  purposes  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.''^  the  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposals  on  the  U.S, 
economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
data  to  support  their  views. 

V.  Consideration  of  Promotion  of 
Efficiency.  Competition,  and  Capital 
Formation 

Section  2(c)  of  the  Investment 
Company  Act,  section  2(b)  of  the 
Securities  Act,  and  section  3(f)  of  the 
Exchange  Act  require  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.'*^  The  Commission 
anticipates  that  the  proposed 
amendments  would  not  adversely  affect 
efficiency,  competition,  or  capital 
formation. 

The  proposed  amendments  are 
intended  to  allow  funds  to  enter  into 
subadvisory  contracts  without 
shareholder  approval,  which  would 
eliminate  the  need  for  funds  to  hold  a 
shareholder  meeting  or  obtain  specific 
exemptive  relief,  either  of  which  can  be 
costly  and  time  consuming.  We 
anticipate  that  the  proposed 
amendments  would  enhance  efficiency 
by  significantly  reducing  the  time 
period  needed  for  selecting  subadvisers, 
while  also  reducing  the  fund's  costs 
associated  with  the  hiring  of  a  new 
subadviser.*'^  Adoption  of  the  proposed 
rule  and  rescission  of  the  exemptive 
orders  would  subject  all  funds  and 
advisers  to  the  same  conditions,  and 
enable  them  to  compete  under  more 
uniform  conditions.  The  Commission 
does  not  expect  the  propo.sed 
amendments  to  have  a  material  effect  on 
competition  or  capital  formation. ^° 

The  Commission  requests  comments 
on  whether  the  proposed  rule  and 


"'Pub.  L.  No.  104-121,  Title  II,  110  Stat.  857 
(1996). 

«"  15  U.S.C  80a-2(c),  15  U.S.C.  77b(b),  and  15 
U.S.C.  78c(f)  Section  23(a)(2)  of  the  Exchange  Act 
also  requires  the  Commission,  in  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
anticompetitive  effects  of  any  rule  it  adopts.  15 
U.S.C.  78w(a)(21. 

"^The  proposed  amendments  permitting  a  fund 
to  disclose  only  the  aggregate  fees  paid  to  all  of  the 
fund's  unaffiliated  subadvisers  also  could  enhance 
efficiency  by  allowing  funds  to  negotiate  fees  lower 
than  the  subadviser's  usual  fee.  See  supra  Section 
11  A  1 

'°  Similarly,  the  Commission  does  not  expect  the 
adoption  of  the  proposed  rule  ^d  amendments  to 
have  any  anticompetitive  effects.  See  supra  note  68. 


proposed  form  and  rule  amendments,  if 
adopted,  would  promote  efficiency, 
competition,  and  capital  formation. 
Comments  will  be  considered  by  the 
Commission  in  satisfying  its 
responsibilities  under  section  2(c)  of  the 
Investment  Company  Act,  section  2(b) 
of  the  Securities  Act,  and  sections  3(f) 
and  23(a)(2)  of  the  Exchange  Act. 

VI.  Paperwork  Reduction  Act 

Certain  provisions  of  proposed  rule 
15a-5  and  certain  provisions  of  the 
proposed  amendments  to  Form  N-IA 
would  result  in  new  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995."'  The  Commission  is 
submitting  these  proposals  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  associated 
with  the  proposed  rule  is  "Rule  15a-5 
under  the  Investment  Company  Act  of 
1940.  Exemption  from  shareholder 
approval  for  certain  subadvisory 
contracts."  "  The  title  for  the  collection 
of  information  associated  with  the 
proposed  amendments  is  "Form  N-lA 
under  the  Investment  Company  Act  of 
1940  and  Securities  Act  of  193'3. 
Registration  Statement  of  Open-End 
Management  Investment  Companies.' " 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  The  approved  collection  of 
information  associated  with  Form  N- 
lA,  which  would  be  revised  by  the 
proposed  amendments,  displays  control 
number  3235-0307. 

Proposed  rule  15a-5  and  the  proposed 
amendments  to  Form  N-lA  would 
permit  manager  of  managers  funds  to 
operate  without  obtaining  shareholder 
approval  when  the  fund's  principal 
adviser  hires  a  new  subadviser  or 
replaces  an  existing  subadviser  subject 
to  certain  conditions.  The  rule  and 
amendments  would  largely  codif>' 
numerous  exemptive  orders  issued  by 
the  Commission.  We  believe  that  the 
information  collection  requirements  of 
the  proposed  rule  and  amendments 
ensure  that  only  manager  of  managers 
funds  are  eligible  for  relief,  that 
shareholders  are  provided  with 
information  on  the  identity  of  the  fund's 
subadvisers,  and  that  shareholders  are 
aware  of  a  fund's  and  a  principal 
adviser's  ability  to  hire  and  fire 
subadvisers  without  shareholder 
approval.  The  provision  of  information 
in  accordance  with  the  proposed  rule 
and  amendments  would  be  voluntary, 


•44  use   3501. 
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because  rule  15a-5  is  an  exemptive  rule 
and,  therefore,  funds  may  choose 
whether  to  rely  on  it.  Because  the 
information  provided  to  the 
Commission  on  Form  N-lA  is  available 
to  the  public,  this  analysis  does  not 
address  the  confidentiality  of  responses 
under  the  proposed  rule. 

The  proposed  rule  would  require  that 
a  fund's  contract  with  each  principal 
adviser  that  retains  the  services  of  one 
or  more  subadvisers  contain  a  provision 
obligating  the  principal  adviser  to 
supervise  and  oversee  the  activities  of 
its  subadvisers."-'  The  proposed  rule 
also  would  require  all  contracts  with 
subadvisers  that  are  retained  without 
shareholder  approval  to  provide  that  the 
principal  adviser  may  terminate  the 
subadviser  at  any  time  without 
penalty. ^* 

During  the  first  year  after  adoption  of 
the  rule,  the  Commission  staff  estimates 
that  requiring  funds  to  modif\'  their 
existing  contracts  with  principal 
advisers  so  that  each  principal  adviser 
is  required  to  super\ise  and  oversee  the 
activities  of  its  subadvisers  would  create 
an  initial  one-time  burden  of  5  hours 
per  fund  (4  hours  by  in-house  counsel, 
.5  hours  by  fund  directors.   .5  hours  by 
support  staff)  "•'  or  about  600  burden 
hours. "5  The  Commission  staff  estimates 
that  after  the  first  year,  approximatelv 
10  registered  open-end  investment 
companies  "^  would  spend,  on  average, 
5  hours  annually  (4  hours  bv  in-house 
counsel,  .5  hours  by  fimd  directors,  .5 
hours  by  support  staff)  to  modify-  their 
contracts  regarding  supervision,  for  a 
total  of  50  burden  hours. 

Rule  15a-5  also  would  require  funds 
to  provide  shareholders  (and  file  with 
the  Commission),  within  90  davs  of 
entering  into  a  subadvisory  contract  or 
materially  amending  a  wholly-ouTied 


^'^  Proposed  rule  15a-5(a)(4). 

'^Proposed  rule  15a-5(b)(4).  Most  subadvisory 
contracts  already  contain  terms  that  allow  the 
principal  adviser  to  terminate  the  contract  at  any 
time.  We  therefore  estimate  that  there  would  be  no 
costs  imposed  on  funds  by  this  requirement. 

'■■  These  estimates  are  based  on  discussions  with 
fund  representatives. 

^^The  Commission  staff  estimates  that  120  funds 
would  have  to  modify  their  advisor>'  contracts  with 
their  principal  advisers  to  comply  with  the 
proposed  nile.  These  120  funds  include  101  funds 
that  currently  rely  on  exemptive  orders.  9  funds 
that  have  filed  an  application  for  an  exemptive 
order  and.  as  explained  infra  note  76.  10  additional 
fiinds  that  would  choose  to  rely  on  the  proposed 
rule  during  the  first  year.  The  total  number  of 
burden  hours  for  the  first  year  is  120  funds  x  5 
hours  =  600  hours 

'^  Based  on  the  number  of  manager  of  managers 
applications  submitted  since  1995.  the  staff 
estimates  that  20  additional  funds  per  year  would 
seek  to  rely  on  the  proposed  rule.  Approximately 
10  of  those  funds  would  be  funds  whose  securities 
have  already  been  publicly  offered,  and  therefore 
would  need  to  modify  their  advisory  contracts  with 
principal  advisers. 


subsidiary's  subadvisory  contract,  with 
an  information  statement  describing  the 
agreement  and  containing  all  of  the 
information  shareholders  would  have 
received  in  a  proxy  statement  had  a 
shareholder  vote  been  held."  During 
the  first  3  years  after  adoption  of  the 
proposed  rule,  the  Commission  staff 
estimates  that  150  registered  open-end 
investment  companies  "^  would  each 
spend  20  hours  "'*  annually  in  preparing 
and  distributing  information  statements. 
The  total  annual  burden  estimate  for 
complying  with  the  reporting 
requirement  of  rule  15a-5  would  be 
3.000  hours  annuallv. 

The  proposed  amendments  also 
would  result  in  new  information 
collection  requirements.  The  proposed 
amendments  to  Form  N-IA  would 
require  any  fund  that  is  authorized  to 
hire  one  or  more  subadvisers  without 
shareholder  approval  pursuant  to 
proposed  rale  15a-5.  to  disclose  this 
information  in  its  prospectus,*"'  The 
Commission  believes  that  the  added 
information  collection  burdens  would 
be  negligible  and  would  be  mostly  offset 
by  other  disclosure  amendments  that 
would  permit  funds  that  comply  with 
the  requirements  of  proposed  rule  15a- 
5  to  disclose  the  aggregate  fees  paid  to 
all  unaffiliated  subadvisers  of  the 
principal  adviser,  in  lieu  of  the 
individual  fee  paid  to  each  subadviser.^' 

To  arrive  at  the  total  information 
collection  burden,  a  weighted  average  of 
the  first  year  burden  and  the  annual 


"Proposed  rule  15a-5(a|(51. 

'"Commission  staff  estimates  that  130  funds 
(including  101  funds  that  currently  rely  on 
exemptive  orders,  9  funds  that  have  filed  an 
application  for  an  exemptive  order,  and  20 
additional  funds  that  would  have  filed  for 
exemptive  relief  during  the  first  year  after  the  rule's 
adoption)  would  rely  on  the  proposed  rule  dtiring 
the  first  year  after  its  adoption.  After  the  first  vear. 
the  staff  estimates  that  each  year  20  additional 
funds  would  rely  on  the  proposed  rule. 

"'  Based  on  discussions  with  fund 
representatives,  the  Commission  estimates  that  on 
average  each  fund  would  hire  two  new  subadvisers 
per  year.  Therefore,  funds  would  be  required  to 
send  to  shareholders  two  information  statements 
per  year.  Based  on  discussions  with  fund 
representatives,  the  Commission  estimates  that  each 
fund  would  spend  10  hours  to  prepare  and  mail 
each  information  statement. 

^''Proposed  Instruction  3  to  Item  4(b)(1)  of  Form 
N-IA  would  require  a  fund  to  disclose  if  it  is 
authorized  to  use  the  services  of  subadvisers 
without  shareholder  approval.  Proposed  Item 
6(a)(l)(i)  of  Form  N-IA  would  require  a  fund  in  its 
identification  and  description  of  its  investment 
advisers  to  explain  for  each  subadviser  that  serves 
the  hmd  without  shareholder  approval  that  such 
adviser  may  be  replaced,  and  additional 
subadvisers  may  be  retained,  without  shareholder 
approval. 

*'  Proposed  Instruction  5  to  Item  15(a)(3)  of  Form 
N-IA  would  allow  funds  to  disclose  the  aggregate 
fees  paid  to  all  unaffiliated  subadvisers  of  the 
principal  adviser  in  lieu  of  the  indivndual  fee  paid 
to  each  such  subadviser. 


burden  after  the  first  year  was 
calculated.  Using  a  three-year  period, 
the  weighted  average  information 
collection  burden  is  3,232  hours. »' 
Pursuant  to  44  U.S.C.  3506(c)(2)(B).  the 
Commission  solicits  comments  in  order 
to:  (i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessarv 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed 
collections  of  information:  (iii) 
determine  whether  there  are  wavs  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  of  the  proposed  rule  and 
amendments  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention  Desk  Officer  for  the  Securities 
and  Exchange  Commission,  Office  of 
Information  and  Regulatory-  Affairs. 
Room  10102,  New  Executive  Office 
Building.  Washington,  DC  20503,  and 
should  send  a  copy  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549-0609.  with 
reference  to  File  No.  S7-20-03.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication  of  this 
Release;  therefore  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  after 
publication  of  this  Release.  Requests  for 
materials  submitted  to  OMB  bv  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
wTiting.  refer  to  File  No.  S7-20-03,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services. 

VII.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 


"^  The  first  year  burden  of  3,600  hours  (600  hours 
to  modify  existing  contracts  +  3,000  hours  to 
comply  with  the  reporting  requirement)  is  weighted 
(1  year  /  3  years  =  33  percent)  as  1.188  hours.  The 
burden  after  the  first  year  of  3,050  hours  (50  hours 
to  modify  contracts  +  3.000  hours  to  comply  wi\h 
the  reporting  requirement)  is  weighted  (2  vears  /  3 
years  =  67  percent)  as  2.044  hours.  The  total 
weighted  information  collection  burden  hours  for 
the  proposed  amendments  are  1.188  +  2.044  =  3.232 
hours 
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("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  rule  15a-5 
under  the  Investment  Company  Act  and 
proposed  amendments  t(j  rule  6-07  of 
Regulation  S-X  under  the  Investment 
(^ompanv  Act  and  the  Securities  Act, 
Form  N-lA  under  the  Investment 
Companv  Act  and  the  Securities  Act. 
and  Schedule  14A  under  the  Exchange 
Act.  The  following  summarizes  the 
IRFA. 

The  IRFA  summarizes  the  background 
of  the  proposed  rule  and  amendments. 
The  IRFA  also  discusses  the  reasons  for 
the  proposed  rule  and  amendments  and 
the  objectives  of.  and  legal  basis  for,  the 
rule  and  amendments.  Those  items  are 
discussed  above  in  this  Release. 

Tlu'  IRF.\  discusses  the  effect  of  the 
proposed  rule  and  amendments  on 
small  entities.  A  small  business  or  small 
organization  (collectively,  "small 
entity")  for  purposes  of  the  Regulatory 
Flexibility  Act  is  a  fund  that,  together 
with  other  funds  in  the  same  group  of 
related  investment  companies,  has  net 
assets  of  S50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year." '  Of 
approximately  2.200  registered  open- 
end  investment  companies  (consisting 
of  about  9.000  portfolios), 
approximately  157  are  small  entities.'^'' 
Approximately  2.798  portfolios 
(comprising  portions  of  631  registered 
open-end  investment  companies) 
currently  retain  one  or  more 
subadvisers.  Approximately  13  of  the 
631  registered  open-end  companies 
(containing  35  of  the  2.798  portfolios) 
are  small  entities.""'  Funds  that  are  small 
entities,  like  other  funds,  may  rely  on 
the  ruU'  if  they  satisf\'  its  conditions 
The  rule  is  an  exemptive  rule  and 
therefore  funds  may  choose  not  to  rely 
on  it. 

The  Commission  staff  estimates  that 
only  two  of  the  approximately  one 
hundred  exemptive  orders  issued  by  the 
Commission  involved  small  entities. 
The  staff  anticipates  that  the  number  of 
funds  seeking  exemptive  relief  will 
continue  to  rise,  but  that  the  proportion 
of  small  funds  to  total  funds  will  remain 
relatively  stable  in  the  future."^ 


«M7CFR  270.0-10. 

*■'  Some  or  aJl  of  these  entities  may  contain 
multiple  series  or  portfolios.  If  a  registered 
investment  company  is  a  small  entity,  the  portfolios 
or  series  it  contains  are  also  small  entities. 

"^  These  estimates  are  based  on  data  reported  on 
Form  N-S.\R  filed  with  the  Commission  between 
Inly  and  December  2002. 

""The  Commission  believes  that  small  funds  are 
unlikely  to  ret,iin  multiple  subadvisers  to  manage 
fund  assets  because  it  would  not  be  practical  for 
subadvisers  to  manage  a  portion  of  a  small  fund's 
assets  A  subadviser  receives  as  a  fee  a  percentage 
of  the  value  of  the  assets  under  its  management. 
Therefore,  providing  management  services  to  a 
portion  of  a  small  fund's  assets  would  not  provide 


The  Commission  staff  expects  the 
proposed  rule  and  amendments  to  have 
little  impact  on  small  entities.  Like 
other  funds,  small  entities  will  be 
affected  by  the  proposed  rule  and 
amendments  only  if  they  enter  into  a 
subadvisory  contract  with  an 
unaffiliated  or  wholly-owned 
subadviser.  Because  the  proposed  rule  is 
voluntary-  in  nature,  only  small  entities 
that  choose  to  rely  on  the  rule  will  be 
subject  to  its  conditions.""  Moreover, 
the  burdens  imposed  by  the  proposed 
rule  and  amendments  should  be  more 
than  offset  by  the  fact  that  the  proposed 
rule  and  amendments  would  enable 
funds,  including  small  entities,  to  enter 
into  subadvisory  contracts  without 
incurring  the  expenses  associated  with 
a  shareholder  vote  or  the  filing  of  an 
application  for  exemption  under  section 
6(c)  of  the  Act. 

The  IRFA  discusses  the  reporting, 
recordkeeping,  and  compliance 
requirements  associated  with  the 
proposed  rule  and  amendments.  It  notes 
that  the  proposed  rule  would  require 
funds  to  provide  an  information 
statement  to  its  shareholders  (and  file  it 
with  the  Commission)  within  90  days  of 
the  entry  into  a  subadvisory  contract  or 
a  material  change  to  a  wholly-owned 
subadviser's  contract  as  a  substitute  for 
the  proxy  statement  that  the  fund  would 
have  had  to  provide  to  each  shareholder 
if  a  shareholder  vote  had  been  held."" 

The  IRFA  also  explains  that  the 
proposed  rule  would  impose 
compliance  requirements.  For  funds 
relying  on  the  proposed  rule,  the  rule 
would  require  that:  (i)  the  subadvisory 
contract:  (a)  does  not  directly  or 
indirectly  increase  the  management  and 
advisory  fees  charged  to  the  fund  or  its 
shareholders."^  and  fb)  provides  that  it 
may  be  terminated  at  any  time,  on  no 
more  than  60  days  written  notice, 
without  penalty,  by  the  principal 
adviser;^"  (ii)  the  subadviser  is  not  an 
affiliated  person  of  the  fund  or  the 
principal  adviser  with  which  it  has 
contracted  (other  than  by  reason  of 
serving  as  an  investment  adviser  to  the 


a  large  enough  fee  to  justify  the  subadviser's  time 
or  effort.  Becatise  it  is  unlikely  that  a  small  fund 
would  retain  more  than  one  subadviser,  small  funds 
rarely  have  reason  to  seek  exemptive  relief. 

"'  As  noted  above,  to  date  only  two  small  funds 
have  obtained  an  exemptive  order  allowing  them  to 
enter  into  subadvisory  contracts  without 
shareholder  approval.  The  Commission  does  not 
believe  that  tile  number  of  small  funds  seeking  such 
relief  will  increase  in  the  future.  See  supra  note  86 
and  accompanying  text. 

o"  Proposed  rule  15a-5(a)(5).  The  exemptive 
orders  that  have  been  issued  by  the  Commission 
require  that  shareholders  be  provided  wnth  an 
information  statement  in  place  of  the  proxy 
statement. 

8"  Proposed  rule  15a-5(a)(l). 

90  Proposed  rule  15a-5(b)(4). 


fund);^'  (iii)  no  director  or  officer  of  the 
fund,  and  no  principal  adviser  or 
director  or  officer  of  the  principal 
adviser  with  which  the  subadviser  has 
contracted,  directly  or  indirectly  owns 
any  material  interest  in  the  subadviser 
other  than  an  interest  through 
ownership  of  shares  of  a  pooled 
investment  vehicle  that  is  not  controlled 
by  such  person  or  entity:  '^-  (iv) 
shareholders  of  the  fund  have 
authorized  a  principal  adviser,  subject 
to  approval  by  the  board  of  directors,  to 
enter  into  subadvisory  contracts  without 
shareholder  approval  or.  if  the  fund's 
securities  have  not  been  publicly  offered 
or  sold  to  persons  who  are  not 
promoters  or  affiliated  persons  of  the 
fund,  the  directors  have  authorized  the 
principal  adviser  to  enter  into  such 
contracts:'"  (v)  the  contract  between  the 
fund  and  a  principal  adviser  provides 
that  the  principal  adviser  must 
supervise  and  oversee  the  activities  of 
its  subadvisers  on  behalf  of  the  fund;  '''• 
(vi)  if  the  fund  identifies  the  subadviser 
as  part  of  the  fund's  name  or  title,  it  also 
clearly  identifies  the  principal  adviser 
with  which  the  subadviser  has 
contracted,  before  the  name  of  the 
subadviser:  ^^'  (vii)  a  majority  of  the 
directors  of  the  fund  are  not  interested 
persons  of  the  fund,  and  those  directors 
select  and  nominate  any  other 
disinterested  directors:'"'  and  (viii)  any 
person  who  acts  as  legal  counsel  forthe 
disinterested  directors  is  an 
independent  legal  counsel.''" 

The  IRFA  explains  that  the  proposed 
rule  would  benefit  funds  by  allowing 
them  to  enter  into  subadvisory  contracts 
without  shareholder  approval,  and 
thereby  avoid  incurring  the  costs  and 
delay  associated  with  the  exemptive 
application  process  or  with  obtaining 
shareholder  approval.  The  IRFA  also 
notes  that  while  the  proposed  rule 
would  require  funds  to  comply  with 
numerous  conditions,  many  of  the 
compliance  requirements  do  not  involve 
anv  new  costs  on  funds  and  those  that 


'-"  Proposed  rule  13a-5(al(2)li). 

^^  Proposed  rule  15a-5(a)(2)(i).  The  proposed  rule 
would  allow  a  wholly-owned  subadviser  to  qualify 
for  relief  from  section  15(a)  of  the  .\ci  even  though 
it  is  an  affiliate  of  the  principal  adviser  and  the 
principal  adviser  has  an  ownership  interest  in  the 
subadviser.  if  the  wholly-owned  subadviser  meets 
all  of  the  other  conditions  of  the  proposed  rule  and 
the  wholly-owTied  subadviser  is  replacing  another 
wholly-owned  subadviser  or  its  contract  has  been 
materially  amended  Proposed  rule  15a-5(a)(2)(ii). 

''^  Proposed  rule  15a-5(a)(3). 

""Proposed  rule  15a-5(a)(4). 

"5 Proposed  rule  15a-5(a)(6). 

^Proposed  rule  15a-5(a)(7)(i). 

«' Proposed  rule  15a-5(a)(7)(ii). 
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do  would  not  result  in  a  significant 
burden  being  placed  on  the  funds. '^'^ 

The  IRFA  explains  that  the  proposed 
amendments  would  impose  reporting 
requirements  on  funds,  but  would  not 
impose  recordkeeping  or  compliance 
requirements.  The  proposed 
amendments  would  require  anv  fund 
that  is  authorized  to  hire  one  or  more 
subadvisers  without  shareholder 
approval  pursuant  to  proposed  rule 
15a-5.  to  disclose  this  ability  in  its 
prospectus.''"  Compliance  with  these 
amendments  would  require  little  time. 
involve  no  extra  costs  to  funds,  and 


'">  The  requirements  regarding  prohibited 
relationships  between  the  subadviser  and  the  hind 
or  principal  adviser  (or  their  affiliates)  do  not 
involve  any  costs  or  burdens.  The  requirements 
regarding  board  composition  and  the  selection  and 
nomination  of  independent  directors  would  not 
impose  any  new  costs  or  burdens.  Under  our 
current  manager  of  managers  orders,  funds  are 
required  to  comply  with  the  same  board 
composition  and  selection  and  nomination 
requirements  The  independent  legal  counsel 
requirement  does  not  require  independent  directors 
to  retain  legal  counsel,  but  those  who  are 
represented  by  counsel  that  does  not  meet  the 
definition  of  "independent  legal  counsel"  would  be 
required  to  retain  different  counsel  if  their  fund 
chooses  to  rely  on  the  proposed  rule.  The  manager 
of  managers  orders  that  also  include  relief  from  our 
disclosure  rules  require  independent  directors  to 
retain  independent  counsel.  Moreover,  the 
amendments  we  made  to  a  number  of  exemptive 
rules  in  lanuary  2001,  see  supra  notes  38  and  39 
and  accompanying  text,  make  it  likely  that  most 
funds  that  would  use  the  exemptiveTelietprovided 
by  the  proposed  rule  would  already  have 
independent  counsel  or  would  not  retain  legal 
counsel. 

Requiring  funds  to  furnish  shareholders  with  an 
information  statement  (and  file  such  statement  with 
the  Commission)  following  the  retention  of  a  new 
subadviser  or  a  change  in  the  fee  paid  to  a  whollv- 
owned  subadviser  would  not  impose  any  new  costs 
on  funds.  Currently,  funds  either  have  tc  provide 
shareholders  with  a  proxy  statement  in  connection 
with  seeking  shareholder  approval  of  the 
subadvisor)'  contract  or,  if  operating  under  a 
manager  of  managers  exemptive  order,  have  to 
provide  shareholders  with  an  information  statement 
(and  file  such  statement  with  the  Commission).  In 
the  absence  of  the  proposed  rule,  therefore,  the  fund 
still  would  be  required  to  provide  shareholders 
with  the  same  information.  Similarly,  requiring  tne 
shareholders  or  the  board  of  the  fund  to  authorize 
the  principal  advisers  to  enter  into  subadvisor\^ 
contracts  without  shareholder  approval  would  not 
impose  any  new  costs  on  the  fund.  Currently,  a 
fund  either  has  to  receive  shareholder  approval  of 
all  subadvisory  contracts  or.  if  operating  under  a 
manager  of  managers  exemptive  order,  obtain 
shareholder  authorization  for  entering  into 
subadvisory  contracts  without  shareholder 
approval  In  the  absence  of  the  proposed  rule, 
therefore,  the  fund  would  still  incur  the  same  or 
greater  costs  in  obtaining  shareholder  approval  or 
«q)erating  under  an  order. 

^'J  Proposed  instruction  3  to  Item  4(b)(1)  of  Form 
N-1 A  would  require  a  fund  to  disclose  if  it  is 
authorized  to  use  the  services  of  subadvisers 
without  shareholder  approval.  Proposed  Item 
6(a)(l)(i)  of  Form  N-1  A  would  require  a  fund  in  its 
identification  and  description  of  its  investment 
advisers  to  explain  for  each  subadviser  that  serves 
the  fund  without  shareholder  approval  that  such 
subadviser  may  bi  replaced,  and  additional 
subadvisers  may  be  retained,  without  shareholder 
approval. 


should  not  impose  a  significant  burden, 
if  any,  on  funds,  including  small 
entities.  Shareholders  of  funds  would 
benefit  by  being  fully  informed  of  the 
fund's  ability  to  replace  subadvisers 
without  shareholder  approval. 

The  proposed  amendments  also 
would  allow  a  fund  that  complies  with 
the  requirements  of  proposed  rule  15a- 
5  to  decide  not  to  disclose  the 
individual  fee  paid  to  each  unaffiliated 
subadviser  of  the  principal  adviser.'"" 
For  purposes  of  fee  disclosure  in  the 
fund's  Statement  of  Additional 
Information,  the  fund  would  be  required 
to  disclose  in  place  of  the  individual  fee 
paid  to  each  subadviser  (both  as  a  dollar 
amount  and  as  a  percentage  of  its  net 
assets)  (i)  the  individual  fees  paid  to  the 
principal  adviser  and  to  each  of  its 
affiliated  subadvisers  (including  its 
wholly-owned  subadvisers).  (ii)  the  net 
advisor\'  fee  retained  by  the  principal 
adviser  after  payment  of  fees  to  all 
subadvisers,  and  (iii)  the  aggregate  fees 
paid  to  all  subadvisers  that  are  not 
affiliated  persons  of  the  principal 
adviser.'"'  These  amendments  would 
benefit  funds,  including  small  entities, 
by  reducing  the  disclosure  burden  on 
funds  that  qualif}'  for  relief  under  the 
proposed  rule  and  by  allowing  the 
principal  adviser  to  negotiate  a  lower 
advisory  fee  with  each  unaffiliated 
subadviser  than  the  fee  normallv 
charged  by  each  such  subadviser. '"- 

The  IRFA  explains  that  the 
Commission  has  considered  significant 
alternatives  to  the  proposed  rule  and 
amendments  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  The  Commission  believes  that 
no  alternative  could  carry  out  these 
objectives  as  effectively  as  the  proposed 
rule  and  amendments. 

The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Specificallv, 
comment  is  requested  on  the  effects  the 
proposed  rule  and  amendments  would 
have  on  small  entities,  and  the  number 
of  small  entities  that  would  be  affected. 
Commenters  are  asked  to  describe  the 
nature  of  any  effect  and  provide 


'""Proposed  rule  6-07(2)(d)  of  Regulation  S-X, 
proposed  Instruction  2  to  hem  22(c)  of  Schedule 
14A,  and  proposed  Instruction  5  to  Item  15(a)(3)  of 
Form  N-1  A.  In  the  absence  of  these  amendments, 
funds  would  be  required  to  disclose  the  individual 
fee  paid  to  each  subadviser. 

""  Proposed  Instruction  5  to  Item  15(a)(3)  of 
Form  N-1  A. 

■02  By  allowing  funds  to  disclose  only  the 
aggregate  fee  paid  to  all  unaffiliated  subadvisers, 
each  unaffiliated  subadviser  would  be  more  likely 
to  accept  a  lower  fee  than  the  fee  it  charges  to  its 
other  clients,  because  a  subadviser's  other  clients 
would  not  be  aware  of  the  exact  fee  paid  to  each 
subadviser. 


empirical  data  supporting  the  extent  of 
the  effect.  These  comments  will  be 
placed  in  the  same  public  file  as 
comments  on  the  proposed  rule  and 
amendments  themselves.  A  copy  of  the 
IRFA  may  be  obtained  by  contacting 
Adam  B.  Glazer.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N\V.,  Washington.  DC  20549-0506. 

VIII.  Statutory  Authority 

The  Commission  is  proposing  to 
adopt  new  rule  15a-5  pursuant  to  the 
authority  set  forth  in  sections  6(c)  and 
38(a)  [15  U.S.C.  80a-6(c)  and  80a-37(a)l 
of  the  Investment  Company  Act.  The 
Commission  is  proposing  amendments 
to  rule  6-07  of  Regulation  S-X  pursuant 
to  authoritv  set  forth  in  section  7  of  the 
Securities  Act  [15  U.S.C.  77gl  and 
sections  8  and  38(a)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-8,  80a- 
37(a)].  We  are  proposing  amendments  to 
Schedule  14A  pursuant  to  authority  set 
forth  in  sections  14  and  23(a)(1)  of  the 
Exchange  Act  [15  U.S.C.  78n.  78w(a)(l)] 
and  sections  20(a)  and  38  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-20(a).  80a-37].  We  are  proposing 
amendments  to  Form  N-1  A  pursuant  to 
authority  set  forth  in  sections  6,  7.  10, 
and  19(a)  of  the  Securities  Act  [15 
U.S.C.  77f.  77g.  77j,  77s(a)]  and  sections 
8,  24(a),  and  30  of  the  Investment 
Company  Act  [15  USC.  80a-8,  80a- 
24(a),  and  80a-29]. 

List  of  Subjects 

17  CFR  Part  210 

Accounting.  Reporting  and 
recordkeeping  requirements.  Securities. 

;  7  CFR  Parts  239  and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rules  and  Form 
Amendments 

For  reasons  set  out  in  the  preamble. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935.  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 
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Authority:  15  U.S.C.  77f.  77g.  77h.  77j,  77s. 
77Z-2,  77Z-3.  77aa(25),  77aa(26),  78c.  78i-l. 
78i.  78m.  78n.  78o(d),  78q.  78u-5,  78w(a). 
78//.  78mm,  79e(b).  79i(a).  79n.  79t(a),  80a- 
8,  80a-20,  80a-29,  80a-30.  80a-31,  80a- 
37(a),  80b-3,  80b-l  1 .  7202  and  7262.  unless 
otherwise  noted. 

2.  Section  210.6-07  is  amended  by: 

a.  Redesignating  paragraphs  2.(d).  (e), 
(f),  and  (g)  as  paragraphs  2.(e),  (f),  (g). 

and  (h);  and 

b.  Adding  new  paragraph  2.(d)  to  read 
as  follows: 

§  21 0.6-07    Statements  of  operations. 

***** 

2.  Expenses.  *    *    * 

(d)  If  a  registered  investment  company 
or  separate  series  of  a  registered 
investment  company  ("Fund")  or  a 
prmcipal  adviser  (as  defined  in 
§270.1,5a-5(b)(2)  of  this  chapter)  of  the 
Fund,  in  reliance  on  §270.15a-5  of  this 
chapter,  has  entered  into  a  contract  or 
contracts  with  a  subadviser  (as  that  term 
is  defined  in  §  27n.l5a-5(b)(3)  of  this 
chapter)  of  the  Fund  without  approval 
by  a  vote  of  the  securities  of  the  Fund, 
the  investment  advisory-  fee  paid  to  any 
subadviser  that  is  not  an  affiliated 
person  (as  defined  in  15  U.S.C.  80a- 
2(a)(3))  of  the  principal  adviser  with 
which  it  has  contracted  or  of  the  Fund 
(other  than  by  reason  of  serving  as  an 
investment  adviser  to  the  Fund)  need 
not  be  disclosed  as  a  separate  expense 
item  in  response  to  paragraphs  2. (a),  (b), 
or  (c)  of  this  section. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  duthoritv  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s. 
77Z-2,  77SSS.  78c,  78/,  78m,  78n.  78o(d), 
78U-.5.  78w(a),  78//(d).  79e,  79f,  79g,  79i.  79/. 
79m.  79n,  79q,  79t,  80a-8,  80a-24,  80a-26, 
80a-29,  80a-30.  and  80a-37,  unless 
otherwise  noted. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77i. 
77s,  77z-2,  77z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt.  78c,  78d.  78e.  78f,  78g.  78i,  78j. 
78J-1.  78k,  78k-l.  78/.  78m.  78n.  78o.  78p. 
78q,  78s,  78u-5,  78w.  78x.  78//,  78mm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37.  80b-3, 
80b-4,  80b-ll,  7202,  7241.  7262,  and  7263; 
and  18  U.S.C.  1350,  unless  otherwi.se  noted. 


5.  Section  240.14a-101.  Item  22,  is 
amended  by: 


a.  Designating  the  Instruction  before 
paragraph  (c)(1)  as  Instruction  1  and 
adding  Instruction  2;  and 

b.  Designating  the  Instruction  after 
paragraph  (c)(10)  as  Instruction  1  and 
adding  Instruction  2. 

These  additions  and  revisions  read  as 
follows: 

§  240.1 4a-1 01    Schedule  14A.  Information 
required  In  proxy  statement. 

***** 

Item  22.  Information  required  in 
investment  company  proxy 
statement. 

***** 

(c)  *   *   * 

Instructions  to  paragraph  (c).  1.*   *   * 
2.  Where  information  is  furnished  in 
response  to  this  item  in  order  to  comply 
with  the  requirements  of  §  270.15a- 
5(a)(5)  of  this  chapter,  the  rate  of 
compensation  and  the  aggregate  amount 
of  the  fee  paid  to  the  subadviser  (as  that 
term  is  defined  in  §  270.15a-5(b)(3)  of 
this  chapter)  need  not  be  disclosed  in 
response  to  any  paragraph  of  this  item, 
and  the  information  required  by 
paragraph  {c)(9)  of  this  item  need  not  be 
disclosed,  unless  such  subadviser  is  a 
wholly-owned  subsidiary  (as  defined  in 
15  U.S.C.  80a-2(a)(43))  of  the  principal 
adviser  (as  that  term  is  defined  in 
§  27Q.15a-5(b)(2)  of  this  chapter)  with 
which  it  has  contracted. 
***** 

(10)  *    *    * 

Instructions  to  paragraph  (c)(10).  1. 

*   *   * 

2.  Where  information  is  furnished  in 
response  to  this  item  in  order  to  comply 
with  the  requirements  of  §  270.15a- 
5(a)(5)  of  this  chapter,  the  compensation 
information  required  by  this  paragraph 
(c)(10)  need  not  be  disclosed,  unless  the 
information  pertains  to  a  subadviser  (as 
that  term  is  defined  in  §  270.15a-5(b)(3) 
of  this  chapter)  that  is  a  wholly-owned 
subsidiary  (as  defined  in  15  U.S.C.  80a- 
2(a)(43))  of  the  principal  adviser  (as  that 
term  is  defined  in  §  270.15a-5(b)(2)  of 
this  chapter)  with  which  it  has 
contracted. 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

6.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a- 
34(d).  80a-37,  and  80a-39.  unless  otherwise 
noted. 


7.  Section  270.15a-5  is  added  to  read 
as  follows: 


§  270.1 5a-5     Exemption  from  shareholder 
approval  for  certain  subadvisory  contracts. 

(a)  Exemption  from  shareholder 
approval.  Notwithstanding  section  15(a) 
of  the  Act  (15  U.S.C.  80a-15(a)),  a 
subadvisory  contract  need  not  be 
approved  by  a  vote  of  a  majority  of  the 
outstanding  voting  securities  of  a  fund, 
if  the  following  conditions  are  met: 

(1 )  No  increase  in  fees.  The 
subadvisory  contract  does  not  directly 
or  indirectly  increase  the  management 
and  advisorv'  fees  charged  to  the  fund  or 
its  shareholders. 

(2)  Conflicting  relationships 
prohibited. 

(i)  The  subadviser  is  not  an  affiliated 
person  of  the  principal  adviser  with 
which  it  has  contracted  or  of  the  fund 
(other  than  by  reason  of  serving  as  an 
investment  adviser  to  the  fund),  and  no 
director  or  officer  of  the  fund,  and  no 
principal  adviser  or  director  or  officer  of 
the  principal  adviser  with  which  the 
subadviser  has  contracted,  directly  or 
indirectly  owns  any  material  interest  in 
the  subadviser  other  than  an  interest 
through  ownership  of  shares  of  a  pooled 
investment  vehicle  that  is  not  controlled 
by  such  person  (or  entity);  or 

(ii)  The  subadviser  is  a  wholly-owned 
subsidiarv  (as  defined  in  section  2(a)(43) 
of  the  Act  (15  U.S.C.  80a-2{a)(43))  of  the 
principal  adviser,  and  the  wholly- 
owned  subsidiary  has  been  hired  as  a 
subadviser  to  replace  another  wholly- 
owned  subsidiary  that  has  been 
terminated  as  a  subadviser  to  the  fund, 
or  the  subadvisorv'  contract  of  a  wholly- 
owned  subsidiary  has  been  materially 
amended. 

{3)  Sh areh older  auth oriza tion . 
Shareholders  of  the  fund  have 
authorized  a  principal  adviser,  .subject 
to  approval  by  the  board  of  directors,  to 
enter  into  contracts  with  subadvisers 
without  approval  by  a  vote  of  the 
outstanding  voting  securities  of  the  fund 
or  if  the  fund's  securities  have  not  been 
publicly  offered  or  sold  to  persons  who 
are  not  promoters  or  affiliated  persons 
of  the  fund,  the  directors  of  the  fund 
have  authorized  the  principal  adviser  to 
enter  into  such  contracts. 

(4)  Supervision  of  subadvisers.  A     ^ 
contract  between  the  fund  and  a 
principal  adviser  provides  that  the 
principal  adviser  must  supervise  and 
oversee  the  activities  of  the  subadviser 
under  the  subadvisory  contract  on 
behalf  of  the  fund. 

(5)  Disclosure  to  shareholders.  Within 
90  days  after  entry  into  a  new 
subadvisory  contract  or  after  making  a 
material  change  to  a  wholly-owned 
subsidiary's  existing  subadvisory 
contract,  the  fund  furnishes  its 
shareholders  with  an  information 
statement,  which  must  be  filed  with  the 
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Commission  in  accordance  with  the 
requirements  of  §  240.14c-5(b)  of  this 
chapter,  that  describes  the  new- 
agreement,  and  contains  the  information 
specified  in  Regulation  14C  (17  CFR 
240.14C-1  through  240.14c-7),  Schedule 
14C  (17  CFR  240.14C-101],  and  Item  22 
of  Schedule  14A  (17  CFR  240.14a-101) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a-mm). 

(6)  Fund  name.  If  the  fund  identifies 
the  subadviser  as  a  part  of  the  fund's 
name  or  title,  it  also  clearly  identifies  in 
its  name  or  title  the  principal  adviser 
with  which  the  subadviser  has 
contracted,  before  the  name  of  the 
subadviser. 

(7)  Board  of  directors  composition, 
selection,  and  representation. 

(i)  A  majority  of  the  directors  of  the 
fund  are  not  interested  persons  of  the 
fund,  and  those  directors  select  and 
nominate  any  other  disinterested 
directors:  and 

(ii)  Any  person  who  acts  as  legal 
counsel  for  the  disinterested  directors  is 

an  independent  legal  counsel. 

(b)  Definitions. 

{ 1 1  Fund  means  a  registered  open-end 
management  investment  companv.  or 
separate  series  of  a  registered  open-end 
management  investment  company. 

(2)  Principal  adviser  means  an 
investment  adviser  as  defined  in  section 
2(a)(20)(A)  of  the  Act  (15  U.S.C.  80a- 

2(a)(20)(A)). 

(3)  Sufaac^v/ser  means  an  investment 
adviser  as  defined  in  section  2{a)(20)(B) 
of  the  Act  (15  U.S.C,  80a-2(a)(20)(B)). 

(4)  Suhadvison,-  contract  means  a 
contract  between  a  principal  adviser 
and  subadviser  to  a  fund,  under  which 
contract  the  subadviser  agrees  tr.i 
perform  investment  advisory  ser\  ices  on 
behalf  of  the  fund,  and  which  is 
terminable  at  any  time  by  the  principal 
adviser,  on  no  more  than  60  days 
written  notice,  without  pavment  of 
penalty. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940  % 

8.  The  authority  citation  for  part  274 
continues  to  read  in  part  as  follows: 

Authority:  \5  U.S.C.  77f.  77g.  77h.  77j.  77s. 
78c(b),  78/.  78m.  78n.  78o(d).  80a-8.  80a-24. 
80a-26,  and  80a-29,  unless  otherwise  noted. 

9.  Form  N-lA  (referenced  in 

§§  239.15A  and  274. IIA)  is  amended 
by: 

a.  In  Item  4(b)(1)  by  redesignating 
Instructions  3.  4,  5,  6,  and  7  as 
Instructions  4.  5,  6.  7,  and  8  and  adding 
new  Instruction  3; 

b.  In  Item  6  adding  a  sentence  to  the 
end  of  paragraph  (a)(l)(i)  and  a  Note: 
and 

c.  In  Item  15  adding  Instruction  5 
before  paragraph  (b). 

These  additions  and  revisions  read  as 
follows: 

Note:  The  text  of  Form  N-1 A  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-1  A 


Item  4.  Investment  Objectives.  Principal 
Investment  Strategies,  and  Related 
Risks 

***** 
(b)  *   *   * 

(1)  *  *  * 

Instructions.  *   *   * 

3.  A  Fund  that  uses  (or  reserves  the 
right  to  use)  the  services  of  any  other 
investment  adviser  to  implement  the 
investment  objectives,  strategies,  and 
policies  of  the  Fund,  without 
shareholder  approval  of  those  advisers' 
contracts  in  reliance  on  §  270.15a-5, 
should  regard  such  use  (or  reservation 
to  use)  as  a  principal  investment 
strategy. 


Item  6.  Management.  Organization,  and 
Capital  Structure 

(a)  *   *   * 

(1)  Investment  Adviser. 


(i)  *   *   *  If  the  investment  adviser  is 
a  subadviser  whose  contract  has  not 
been  approved  by  shareholders  in 
reliance  on  §270.15a-5.  explain  that  the 
subadviser  may  be  replaced,  and  that 
additional  subadvisers  may  be  retained, 
without  shareholder  approval. 

Note:  If  the  Fund  uses  the  services  of  more 
than  one  subadviser  whose  contracts  have 
not  been  approved  by  shareholders  in 
reliance  on  §  270.15a-5.  then  the  Fund  mav 
include  a  general  statement,  appropriately 
located,  explaining  that  any  of  the 
subadvisers  may  be  replaced,  and  that 
additional  subadvisers  may  be  retained, 
without  shareholder  approval. 


Item  15,  Investment  ,\d\isorv  and 
Other  Services 

(a)  *   *   * 

(3)  *    *   * 

Instructions.  *   *   * 

5.  If  the  Fund  and  an  investment 
adviser  complv  with  the  conditions  of 
§270.15a-5(a)(l)-(7)  and  (b)(4)  (which 
permits  a  subadviser  to  advise  the  Fund 
without  shareholder  approval),  the 
Fund  may  elect  not  to  disclose 
separately  the  fees  paid  to  each 
subadviser  that  is  not  an  affdiated 
person  of  the  principal  adviser  with 
which  it  has  contracted,  if  the  Fund 
instead  discloses,  both  as  a  dollar 
amount  and  as  a  percentage  of  its  net 
assets: 

(a)  The  individual  fees  paid  to  the 
principal  adviser  of  the  Fund  and  to 
each  subadviser  that  is  an  affiliated 
person  of  the  principal  adviser  with 
which  it  has  contracted: 

(b)  The  net  advisor\'  fee  retained  by 
the  principal  adviser  after  payment  of 
fees  to  all  subadvisers;  and 

(c)  The  aggregate  fees  paid  to  all 
subadvisers  of  the  Fund  that  are  not 
affiliated  persons  of  the  principal 
adviser  w  ith  which  they  have 
contracted. 
***** 

By  the  Commission. 

Dated:  October  23,  2003. 
lill  M.  Peterson. 
Asitstant  Secretary. 
(PR  Doc  03-27198  Filed  10-28-03;  8:45  am] 
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REMINDERS 

The  Items  in  this  iist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  29, 
2003 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Pizza  with  meat  or  sausage 
identity  standards, 
elimination;  published  7-31- 
03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agnculturai  commodities 
Imidacloprid;  published  10- 
29-03 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list; 
published  9-29-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Environmental  review 

procedures  for  entities 

assuming  HUDs 

environmental 

responsibilities,  published  9- 

29-03 
JUSTICE  DEPARTMENT 
Privacy  Act,  implementation; 

published  10-29-03 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Semipostal  stamp,  price 
Correction:  published  10- 
29-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  products:  inspection  and 
grading: 
Fees  and  charges  increase; 

comments  due  by  11-3- 

03:  published  10-3-03  [FR 

03-251121 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida:  comments  due  by 

11-3-03.  published  9-3-03 

[FR  03-22414] 


AGRICULTURE  , 

DEPARTMENT  | 

Animal  and  Plant  Health 
Inspection  Service 

Animal  and  plant  health 
emergency  programs:  cost- 
shanng:  comments  due  by 
11-7-03:  published  3-28-03 
[FR  03-219911 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishen/  conservation  and 
management:  . 

Alaska:  fishenes  of  | 

Exclusive  Economic 

Zone — 

Community  quota 
development:  other 
species:  comments  due 
by  11-6-03:  published 
10-22-03  [FR  03-26675] 

individual  Fishing  Quota 
Program;  comments 
due  by  11-3-03; 
published  9-2-03  [FR 
03-22343] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 
areas 

Sheboygan  County.  Wl; 
Lal<e  Michigan  shoreline 
between  Manltowac  and 
Port  Washington; 
comments  due  by  11-5- 
03;  published  10-6-03  [FR 
03-25204] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission  ( 

Electric  rate  and  corpcrate 
regulation  filings: 

Virginia  Electric  &  Power 
Co   et  al.:  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 

State  operating  permit 
programs — 

California;  comments  due 
by  11-7-03;  published 
10-8-03  [FR  03-25545] 
Air  programs:  I 

Fuel  and  fuel  additwes — 

Gasoline  and  diessi  fuel 
test  method  update; 
comments  due  by  11-3- 
03:  published  10-2-03 
[FR  03-24908] 
Fuels  and  fuel  additives — 

Gasoline  and  diesel  fuel 
test  method  update; 
comments  due  by  11-3- 
03:  published  10-2-03 
[FR  03-24907] 

Fuels  and  fuel  additives — 


Reformulated  gasoline, 
anti-dumping.  and  tier  2 
gasoline  sulfur  control 
programs;  alternative 
analytical  test  methods 
use   comments  due  by 
11-6-03.  published  10-7- 
03  [FR  03-25133] 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs:  alternative 
anal^lical  test  methods 
use:  comments  due  by 
'11-6-03:  published  10-7- 
03  [FR  03-25134] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

8-hour  ozone  national 
ambient  air  quality 
standard: 
implemientation; 
comments  due  by  11-5- 
03:  published  10-21-03 
[FR  03-26537] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Iowa;  comments  due  by  11- 
7-03:  published  10-8-03 
[FR  03-25396] 
Environmental  statements; 
availability,  etc  : 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice: 
published  10-16-03  [FR 
03-26087] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acetamipnd;  comments  due 
by  11-3-03;  published  9-3- 
03  [FR  03-22313] 
Lambda  cyhalothrin; 
comments  due  by  11-3- 
03;  published  9-3-03  [FR 
03-22315] 
Propylene  carbonate; 
comments  due  by  11-4- 
03;  published  9-5-03  [FR 
03-22546] 
Solid  wastes; 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  11-7-03:  published 
9-23-03  [FR  03-24120] 
Municipal  solid  waste  landfill 
permit  program — 
Virginia:  comments  due 
by  11-6-03:  published 
10-7-03  [FR  03-25398] 
Virginia:  comments  due 
by  11-6-03:  published 
10-7-03  [FR  03-25399] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Wireless  telecommunications 

services — 

1710-1850  MHz  band; 
third  generation  wireless 
systems;  comments  due 
by  11-3-03;  published 
9-2-03  [FR  03-22200] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

New  Basel  Capital  Accord; 

implementation: 

Risl<-based  capital         -  »• 
guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 

FEDERAL  RESERVE 
SYSTEM 

New  Basel  Capital  Accord; 

implementation: 

Risk-based  capital 
guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
Inpatient  rehabilitation  facility 
classification  cntena: 
comments  due  by  11-3- 
03:  published  9-9-03  [FR 
03-22658] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds   and 
related  products; 
Batch  certification 
requirements,  etc.; 
obsolete  and  redundant 
regulations  removed: 
comments  due  by  11-6- 
03;  published  8-8-03  [FR 
03-20244] 

Selenium  yeast:  comments 
due  by  11-3-03:  published 
9-3-03  [FR  03-22358] 

Human  drugs: 
Laxative  products  (OTC): 
tentative  final  monograph; 
amendment;  comments 
due  by  11-3-03:  published 
8-5-03  [FR  03-19808] 

Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice:  published  10-27-03 
[FR  03-27113] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
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reclamation  plans 

submission 

Kentucky;  comments  due  by 

11-3-03:  published  iC-3- 

03  [FR  03-25055] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclea'  fuel  and  high- 
level  radioactive  waste: 
independent  storage, 
licensing  requirements 
Approved  spent  fuel  storage 
casks:  list:  comments  due 
by  11-6-03:  published  10- 
7-03  [FR  03-253661 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  ruie 

waivers — 

Ammunition  (except  small 
arms)  manufacturing: 
comments  due  by  11-7- 
03:  published  10-29-03 
[FR  03-27200] 

Small  arms  manufacturing. 
comments  due  by  11-7- 
03:  published  10-29-03 
[FR  03-27201] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus,  comments  due  by 

11-3-03:  published  10-2- 

03  [FR  03-24977] 
Boeing:  comments  due  by 

11-3-03:  publishea  9-i8- 

03  [FR  03-23820] 
Consolidatea.  Consolidaiea 

Vultee.  and  Convair: 

comments  due  by  11-3- 

03:  published  9-3-03  [FR 

03-22382) 


Empresa  Brasileira  de 
Aeronautica,  S  A 
(EMBRAER):  comments 
due  by  11-3-03:  published 
10-2-03  [FR  03-24978] 
General  Electnc  Aircraft 
Engines:  comments  aue 
by  11-7-03:  published  9-6- 
03  [FR  03-22713] 
McDonnell  Douglas, 
comments  due  by  11-3- 
03:  published  9-18-03  [FR 
03-23821] 
Pratt  &  Whitney:  comments 
due  by  11-4-03:  published 
9-5-03  [FR  03-22621] 
Stemme  GmbH  &  Co.; 
comments  due  by  11-3- 
03;  published  10-9-03  [FR 
03-25330] 
Airworthiness  standards 
Special  conditions — 
Aero  Vodochody  Ae-270 
Propjet  airplane; 
comments  due  by  11-7- 
03:  published  10-8-03 
[FR  03-25425] 
Airbus  Model  A320 
airplanes;  comments 
due  by  11-7-03; 
published  10-8-03  [FR 
03-25423] 
Class  E  airspace;  comments 
due  by  11-6-03;  published 
9-22-03  [FR  03-24141] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
New  Basel  Capital  Accord; 
implementation: 
Risk-based  capital 
guidelines;  comments  due 
by  11-3-03:  published  8-4- 
03  [FR  03-1897-; 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes; 


Partnership  transactions 

involving  long-term 
contracts:  accounting 
method,  comments  due 
by  11-4-03,  published  8-6- 
03  [FR  03-18484] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

\eA  Base:  Capita    Accord, 
impiementatio''- 

Risk-based  capital 
guidelines,  comments  due 
by  11-3-03:  published  8-4- 
03  [FR  03-18977] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol:  viticultural  area 
designations; 

Eola  Hills.  OR;  comments 
due  by  11-7-03;  published 
9-8-03  [FR  03-22762] 
VETERANS  AFFAIRS 
DEPARTMENT 
Medical  benefits 
Medical  care  o'  services, 
reasonable  charges;  2003 
methodology  changes; 
comments  due  by  11-3- 
03;  published  10-2-03  [FR 
03-24102] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 

public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  hnp:// 
www  nara.gov'teOreg.- 
plawcurr.html. 


The  te)c1  of  laws  is  r>oi 
published  in  the  Federal 
Register  but  may  oe  coe-ei 
in     sup  law'    (individua 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US   Government  Pnnting 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/naray' 
nara005.html.  Some  laws  may 
not  yet  be  available. 

-H  R    1474/P.L,  108-100 

Check  Cleanng  for  the  21st 
Century  Act  (Oct.  28,  2003; 
117  Stat.  1177) 

Last  1  1st  ()( ti.lttT   Ih.  2003 


Public  Law/s  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archtves/ 
publaws-l.html 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  Keep  our  subscription 

pnccs  down,  the  Government  Printing  Office  -naii^  each  sub^cnber  onl\  one  renewal  notice.  You  can 
learn  when  vou  will  get  vour  renewal  notice  hy  checking  the  number  that  tollo\vs  monlh-'year  ccxie  on 
the  top  line  of  your  label  as  v/i<mfi  in  ihi\  exumple: 


A  renewal  notice  will  be 
sent  approximatelv  '30  days 
before  the  shown  date. 


•\  reneuai  nouc£  will  be 
>ent  approxiraatel)  90  days 
before  the  shown  dale. 


AFR  SM:  1.42 -2  J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97  R  I 


AFRDQ  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R  1 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Wa.shing:on,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  he  reinstated. 


To  change  your  address:  Please  SEND  YOUR  M.XILING  L.ABEL,  along  with  your  new  address  to  the 
Superintendent  oi  Documents,  .Attn-  Chief.  Mai!  List  Bnuich,  Mai!  Stop:  SSOM,  Washington, 
DC  2(n()2-^'>■-^^. 

To  inquire  about  your  subscription  service:  Piease  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSONL  Washington.  DC  20402-9373,     , 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supenntendent  of  Documents  Subscription  Order  Form 
oraer  p-^i»iB.,«5  ><>  Charge  your  order. 

*  5468  1  Its  Easy! 

I — ^  VITC  u  f.i  I  "  To  fax  your  orders  (202)  512-2250 

i    1  lLi3,  enter  my  subscnpuoms I  as  follows:   I  -  „.  _j       ttn^^e^t  lenn 

^  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (TR);  including  the  daily  Federal  Register.  monthi>  Index  and  List 

of  CFR  Sections  .\ffec'.cd  1 1  S.A  i.  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  fFRDO),  at  $699  each  per  Near. 


The  total  cost  of  my  order  is  $ 

Intemauonal  customers  please  add  25%, 


Company  or  personal  name 

(Please  type  or  print) 

.Additional  addrcss/atiention  line 

Strtft  jildrcss 

Cir\.  Suite,  ZIP  cixie 

1. 

Daytune  pbone  including  area  code 

.  Price  includes  regular  domestic  postage  and  handling.  ;ind  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  10  the  Supenntendent  of  Documents 

\Z\  GPO  Deposit  .Account         I     !     I     I     I     I     I     j-G 
I     I  VISA       LJ  MasterCard , Account 

I     I     I     1     M     I     M     I     i     i     I     M     i     i     !     1     :    1 

Thank  you  for 
Your  order! 


Ptirclia-se  order  number  (optionall 

VES     NO 

M»\  we  make  your  nMne/addresK  a>wbbie  «n  aOter  maiers''       |    | | 


(Credit  card  e xpuanon  d,itc  i 


Authonzang  signature  ' 

Mai!  To-   Superintendent  of  Documents 

PC).  Box  .i719.'>4.  Pituhurph.  PA  lS7Sa-^QSj 


Public  Laws 


108th  Congress 


Pampnie;  prints  of  public  laws,  ofte^  'eter-ea  to  as  slip  laws,  a^e  the  minal  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President, 
Legislative  history  refe-ences  aopearon  each  law.  Subscription  service  includes  all  public  laws, 

issued  irreguiariy  uoor  enact-^ent.  for  the  108th  Congress, 

Individual  laws  also  may  oe  pu'cnasea  t^o"-  •'^e  SuDe'.ntenoent  of  Documents, 
U,S,  Government  Printing  Office,  Prices  va'-y  See  Reaae'  A  as  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  o'  access  the  online  database  at 
http;//v\Avw, access, gpo  goWnaral/naraOOS.ntmi 


Superintendent  of  Documents  Subscriptions  Order  F 


*  6216 


n  YES 


.  enter  my  subscnptiom  s  i  as  lollows: 


orm 


Charge  your  order 
tts  Easy! 

To  fax  >our  orders  (2021  512-2250 
Phone  vour  orders  (202)  512-1800 


VISA 


subscriptions  to  PUBLIC  L.WVS  tor  the  inSth  Congress  tor  S2fs5  per  subscription 


The  total  cost  of  m\  order  is  S 

international  customers  please  add  25*^';:. 


Companv  or  personal  name 

■  Please  type  or  pnni  i 

.■Additional  address/attention  line 

Street  address 

City.  State,  ZIP  code 

Daytime  phone  including  area  code 

Price  includes  regular  domestic  postage  and  handling  and  is  suhiect  lo  chante 


Please  Choose  Method  of  Payment: 

1 i   Check  Pa>able  to  the  Supenntendent  of  DtKuments 

I I   GP(J  Deposit  Account  _^_______ ~  l 

I I   MSA        I I  MasterCard  .Account 


Purchase  order  number  i  optional  i 

May  we  make  your  name/address  avalabte  to  other  maSers? 


^ES   NO 


II'                       !     '     '     I                           ■     ' 

<3j<i  expiran 

or  Jciic 

Thank  you  for 
your  order! 

1 

,       ,          (Oeri;! 

A'jlhonzirig  signature 

Mail  To    Supenntendent  oi  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-~954 


ini 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscnbers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption.  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
composing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year  s  volumes  are  mailed  to 
subscribers  as  issued 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year  $264.00 
Six  montn<;  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued)  S298.0C 


Supcrnucndent  of  Documents  Subscription  Order  Form 


Qrne^  cifocessing  Code 

*  5419 

I     I  YES  cnicr  ihc  hiliouing  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (Mf  FR)  |       D  One  year  at  S264  each 

I       D   Six  months  at  S1 32.00 
_^ Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


VISA 


Charge  your  order.  |. 

It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


The  total  cost  of  mv  order  In  S- 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  chance 


International  customers  please  add  25%. 


Company  or  personal  name 


.Additional  address/ancntion  line 


Strcei  addre<.s 


Cit\.  Suu-  /IP  ..ikIc 


Davtimc  phone  .rKJudine  area  ^v.KJe 


(Please  type  o*  print) 


Purchase  nrder  nun-.Hcr  !npt:ona!i 

YES     NO 

May  we  make  your  name/aikire*  a>-ailabk  to  other  mailers.'      | |   ] | 


Please  Choose  Method  of  Payment; 

I     I  Check  Payable  to  ;hc  Superintendent  of  Documents 


I     I   GPO  Deposit  .Account 

I     I   VISA        LJ  MasterCard  Account 


l-D 


(Credit  card  expiration  datei 


Thank  you  for 
Vflur  order! 


Aulhonzing  signature  "* 

Mail  To;  Superintendent  of  DcKuments 

P.O.  Box  371954,  Pittsburgh.  PA  15230-7934 


kef  innpf  ,^| 


/^W'l^  vW 


4^ 


r~ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

WlUiam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II)   $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II)    $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II)    $7.5.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II)    $63.00 

2000-2001 

(Book  III)    $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 


F*^jb!isht\i  "  \  ;ne  Office  of  the  Federal  Register. 

Na'.ionj;  Archixe--  and  Records  Adiiurustration 

Mail  order  to; 

Supenntendent  ol  Documents 

P.O.  Box  371954.  PiUsburgh.  P.A  15250-^954 


1 

! 

V     Now  Available  Online 

!     through 

GPO  Access 

A  Service  of  flu  i  .S.  Govcniinoit  Printing  Office 

Federal  Register 

updated  Oail\  by  6  a.m.  ET 

Easy,  Convenient, 
FREE    I 

Free  public  connections  to  the  online 
Federal  Register  are  avaiKiblc  ihrough  the 
GPO  Access  ser\  ice. 

To  connect  o\er  the  World  W'uie  Web, 
go  tt>  the  Superintendent  oi 
Documents'  honiepage  at  j 

htip: '/\>vuv\.  access,  gpo.gov/su_docs/ 

To  connect  usipli  telnet, 
open  s\v ais. access. gpo.go\ 
and  login  as  guest 
(no  passv\ord  required  l 

To  dial  direetl).  use  com- 
niunications  sot'iuare  dwA 
modem  to  call  (202) 
5  1  2~ 1 66 1 ;  t\ pc  suais.  then 
login  as  guest  !  no  passv\,Md 
required,). 

\ou  nia\  also  connect  using  local  WAIS  client  software.  Vox  further  information, 
contact  the  CiPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  :^  pni.  Hastern  time). 

Fax:  (202)  5 1 1  1  ZtZ  <  24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Order  Now! 

The  United  States  Government  Manual 
2003/2004 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipa!  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  panicipates. 

Particularly  helpful  for  those  interested  in  uhere  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  i>-  each 
agency's  "'Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  histoncal  interest  is  .Appendix  B.  uhich  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  Maich  4.  19?.^. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 
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UNITED  STATES 

Go\  I  Rwii  \  I  M  \\i  \i 

100  3  -  2004 


,%l#^0^' 


$52  per  copy 


Supenntendent  of  Documents  Publications  Order  Form 


PUajCA'TONS  ♦  =>Ei=ftOOCAL£  *  ElECJONC  p«OOoC^ 

Oaer  Processing  Cooe. 

*7917 


Charge  your  order 

Its  Easy! 

To  £ax  your  ordere  (202 )  512-2250 

Phone  vour  ortiers  (202)  512-1800 


□  YES 


.  please  send  me 


copies  of  The  United  States  Government  Manual  2f)(iv:(xu. 


S/N  069-000-00150-5  at  S52  ($72.80  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  i^  subjeci  to  change. 

.  Please  Choose  Method  of  Pavment: 


Company  or  personal  name 


(Please  t 


ase  t\pc  or  pnnt) 


Additional  address/attention  line 


Street  address 


I !   Check  Payable  to  the  Supenntendent  ot  Documents 

i I    GPO  Deposit  .Account 

Ej  visa      !    ' 


n 


MasterCard  .-\ccount 

!  I  !  1.1 
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Agricultural  Marketing  Service 

RULES 

Processed  fruits,  vegetables,  and  processed  products; 

inspection  and  certification  fees,  61733-61734 
PROPOSED  RULES 
Labeling;  country  of  origin: 

Beef.  lamb.  pork,  fish,  perishable  agricultural 

commodities,  and  peanuts:  mandatory  labeling 
definitions,  requirements,  and  recordkeeping 
responsibilities.  B194.^-H  198.5 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agenc\' 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Ser\'ice 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

RULES 

Alcohol:  viticultural  area  designations: 

Bennett  V'allev.  Sonoma  County,  CA,  61745-61749 
PROPOSED  RULES 
Alcohol:  viticultural  area  designations; 

Salado  Creek.  Stanislaus  County,  CA,  61776-61779 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Motorola/Engelhard  Fuel  Cell  Research.  61830 
Multi-Terayte  Tape  Storage.  61830 

Arctic  Research  Commission 

NOTICES 

Meetings:  Sunshine  Act.  61790 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities.  National  Foundation 

See  National  Fouihldtinn  nn  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 
Privacy  Act: 

Computer  matching  programs,  61811-61812 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Bavou  Casotte.  Pascagoula,  MS;  security  zone,  61749- 

61751 
Long  Beach.  CA — 

Security  zone.  61751-61753 
PROPOSED  RULES 
Regattas  and  marine  parades: 
International  Tug-of-War 
Correction.  61779 
Vessel  documentation  and  measurement: 

Coastwise  trade  vessels:  foreign  ownership:  "sold 

foreign"  interpretation;  withdrawn,  61786-61788 


NOTICES 

Maritime  security: 
Automatic  Identification  System;  carriage  requirements 
expansion  for  U.S.  waters 
Meetings.  61818-^1819 
Meetings: 

Lower  Mississippi  River  Waterway  Safety  Advisory 
Committee.  61819-61820 

Commerce  Department 

See  Foreign-Trade  Zone^  Board 

See  Industry-  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  apparel  categories: 

African  Growth  and  Opportunity  Act,  Andean  Trade 
Promotion  and  Drug  Eradication  Act.  and  Caribbean 
Basin  Trade  Partnership  Act;  short  supply  requests — 
Ring  spun  single  yam  of  English  yam  numbers  30  and 
50  mixed  solely  with  U.S.  origin  extra  long  pima 
cotton,  61792-61793 

Defense  Department 

See  Engineers  Corps 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Central  contractor  registration 
Correction.  68166 

Education  Department 

PROPOSED  RULES 

Grants: 

Direct  grant  programs;  discretionary  grants;  application 
process,  61779-61782 
NOTICES 
Privacy  Act: 

Computer  matching  programs,  61795-61796 

Employment  and  Training  Administration 

NOTICES 

Agenc\  information  collection  activities;  proposals, 
submissions,  and  approvals,  61833-61834 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  notice  of  intent: 
Baja  California  Power,  Inc.,  et  al.;  electric  transmission 

lines  construction  across  U.S. -Mexico  border,  61796- 

61799 

Engineers  Corps 

NOTICES 

Environmental  statements:  notice  of  intent: 
Floyd  County,  KY;  Levisa  Fork  Basin  project,  61793- 

61794 
King  County,  VVA:  Lake  Washington  ship  canal  ecosystem 
restoration  project,  61794-61795 
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Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous:  national  emission  standards: 

Taconite  iron  ore  processing  plants.  61867-61903 
Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Maximum  design  waste  burning  capacity;  definition,  CFR 
correction,  61759 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
California,  61753-61756 
Missouri,  61756-61759 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  \arious  States: 
California,  61782 
Missouri,  61782-61783 
Superfund  program 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  61783-61786 

Farm  Service  Agency 

RULES 

Program  regulations: 

Low-documentation  direct  operating  loan  (Lo-Doc) 

regulations:  implementation:  CFR  correction,  61734 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

RoUs-Rovce  pU  .  61737-61742 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  61768-61772 

McDonnell  Douglas.  61772-61774 

Pacific  Aerospace  Corp..  Ltd., '61766-61768 

Saab,  61774-61775 

Federal  Bureau  of  Investigation 

NOTICES 

.Meetings: 
Criminal  Justice  Information  Services  Advisory  Volifcy 

Board.  6183U 


Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 
Arizona.  61759 
Michigan.  61759  »- 

PROPOSED  RULES 
Radio  stations:  table  of  assignments: 

Arizona.  61788  ^ 

Television  stations;  table  of  assignments: 

Missouri,  61  788-61  789 
NOTICES 

Common  carrier  services: 
Telecommunications  carrier  eligibility  designation 
petitions — 
Sprint  Corp.:  Pennsylvania  service  area.  61809 
Sprint  Corp.;  Tennessee  service  area,  61808-61809 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  61809-61810 


Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Hydroelectric  licensing  regulations 
"Correction,  61742-61743 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Allegheny  Energy  Supply  Co.,  LLC,  et  al.,  61802-61803 
Hydroelectric  applications^  61800-61807 
Meetings: 

Natural  gas  price  formation:  workshop,  61807 

New  England  Gas  Pipeline  and  Storage  Study;  technical 
conference.  61805 

Southwest  Power  Pool.  Inc.:  Board  of  Directors  and 
members.  61808 
Applications,  hearings,  determinations,  etc.: 

East  Tennessee  Natural  Gas  Co..  61799 

Enbridge  Pipelines  (KPC).  61799-61800 

Gulf  South  Pipeline..  LP,  61807 

Tennessee  Gas  Pipeline  Co.,  61801 

Texas  Eastern  Transmission,  LP,  61801 

Transcontinental  Gas  Pipe  Line  Corp.,  61801-61802 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Harris  and  Brazoria  Counties,  TX,  61856-61857 
Montgomery  and  Grimes  Counties,  TX,  61857 

Federal  Maritime  Commission 

NOTICES 

Ocean  transportation  intermediary  licenses: 
All-Cargo  Express  Inc.  et  al.,  61810 
Crown  Containers,  Inc..  et  al.,  61810 
Joinous  Worldwide  Freight  et  al..  61810-61811 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 

Allen,  Lauren  C  et  al.:  vision  requirement  exemption 

applications,  61860-61863 
Austin.  Ronald  G.,  et  al.:  vision  requirement  exemption 
applications.  61857-61860 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  61811 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  and  rebate  evaluation; 
Treasury  current  value  of  funds  rate,  61865 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Slickspot  peppergrass,  61821-61822 

Food  and  Drug  Administration 

RULES 

Medical  devices:   ' 
Immunology  and  microbiology  devices — 
West  Nile  Virus  IgM  Capture  Elisa  Assay:  Class  II 
special  controls  classification,  61743-61745 
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NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  61812 
Meetings: 

Medical  Devices  Advisor\'  Committee.  61812-61813 
Reports  and  guidance  documents;  availability,  etc.: 
Nledical  devices — 
West  Nile  virus;  serological  reagents  for  laboratory 
diagnosis;  Class  II  special  controls,  61813-61814 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Michigan 
Wacker  Chemical  Corp.;  silicone  and  ceramics  products 
manufacturing  and  warehousing,  61790 

General  Services  Administration 

RULES 

P'ederal  Acquisition  Regulation  (FAR): 
Central  contractor  registration 
Correction.  68166 

Health  and  Human  Services  Department 

See  Children  and  Fdmilies  Administration 

See  Food  and  Dnag  Administration 

See  Health  Resources  and  Ser\icps  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions; 
Koltover,  Ilva.  Fh  D,.  61811 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 

President's  International  Mother  and  Child  HIV 

Prevention  Initiative;  Twinning  Center  Program: 
establishment.  61814-61817 


Homeland  Security  Department  

See  Coast  Guard 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals.  6182CM)1821 


International  Trade  Administration 

NOTICES 

Overseas  trade  missions: 
2004  trade  missions — 
Malaysia.  Thailand,  apd  Vietnam;  environmental 
technologies  trade  mission,  61791 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Light-walled  rectangular  pipe  and  tube  from — 
Mexico  and  Turkey,  61829 

Justice  Department 

i>t-t-  Antilru^t  Division 

See  Federal  Bureau  of  Investigation 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  61830—61831 

Labor  Department 

See  Empi(  vnunt  and  Training  Administration 
NOTICES 

Agenc\  information  collection  activities;  proposals, 
submissions,  and  approvals,  61831-61833 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  61863 
Applications,  hearings,  determinations,  etc.: 
Maersk  Line,  Ltd.,  61863 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  61823-61826 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Central  contractor  registration 
Correction.  68166 


Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals.  61822-61823 

Industry  and  Security  Bureau 

NOTICES 

Meetings: 
Transportation  and  Related  Equipment  Technical 
Advisory  Committee,  61790-61791 

Interior  Department 

See  Fish  and  Wildlife  Sen.-ice 

See  Indian  Affairs  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 


National  Credit  Union  Administration 

RULES 

Credit  unions; 

Involuntarv  liquidation  regulation — 

Treatment  of  qualified  financial  contracts  in  liquidation 
or  conser\'atorship:  interpretive  ruhnp  and  ptiiicy 
statement.  61735-61736 
Freedom  of  Information  Act;  implemf^ntatmn.  hl"Sb-61737 

PROPOSED  RULES 

Security  prijgram.N.:  * 

Unauthorized  access  to  member  information  and  maaahet 
notice;  response  programs:  guidance.  61760—61766 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

.Meetings: 

Combined  .^rts  Advisurv  Panel.  R1834 
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National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
Vehicle  regulatory  program;  questions  and  answers, 

61864 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.; 
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Rules  and  Regulations 


Federal  Regisler 

Vol.  68.  No.  210 

Thursday,  October  30,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C,  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 

Processed  Fruits  and  Vegetables 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  governing  inspection  and 
certification  for  processed  fniits, 
vegetables,  and  processed  products 
made  from  them  by  a  fee  increase 
ranging  from  8  to  11  percent  charged  for 
the  inspection  services.  These  revisions 
are  necessary  in  order  to  recover,  as 
nearly  as  practicable,  the  costs  of 
performing  inspection  services  under 
the  Agricultural  Marketing  Act  of  1946 
and  to  ensure  the  program's  financial 
stability.  Also  affected  are  the  fees 
charged  to  persons  required  to  have 
inspections  on  imported  commodities  in 
accordance  with  the  Agricultural 
Marketing  Act  of  1937. 
EFFECTIVE  DATE:  October  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terrv"  B.  Bane  at  the  above  address,  call 
(202)  720-4693.  or  e-mail 
Tern,'. Bane@usda.gov 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Kegulatory- 
Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget,  Also, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

AMS  regularly  reviews  its  user  fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  Agency  has  and 


will  continue  to  seek  out  cost  savings 
opportunities  and  implement 
appropriate  changes  to  reduce  its  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  The  fee  schedule  was  last 
revised  on  November  19.  2000  (63  FR 
66485).  However,  even  with  cost  control 
efforts,  the  existing  fee  schedule  will  not 
generate  sufficient  revenues  to  cover  the 
lot,  year  round,  and  less  than  year  round 
processed  fruit  and  vegetable  inspection 
program  costs  and  sustain  an  adequate 
reserve  balance  (4  months  of  costs)  as 
called  for  by  Agency  policy  (AMS 
Directive  408.1). 

AMS  projects  that  program  costs  will 
increase  to  approximatelv  .Si 4.4  million 
in  FY  2004  and  S14.9  million  in  FY 
2005.  primarily  from  increases  in 
employee  salaries  and  benefits.  An 
estimated  3.4  percent  pay  increase  for 
employees  effective  lanuarv  2004  and 
January  2005  will  increase  program 
costs  approximately  5375,000  in  FY 
2004  and  approximately  5390,000  in  FY 
2005.  Without  a  fee  increase,  the  FY 
2004  and  FY  2005  end-of-year  reserve 
balances  will  decline  from  54. 3  million 
to  53.6  million  (3,0  months  reser\e).  and 
S2.4  million  (1.9  months  reser\'e). 
respectively.  The  required  4  month  level 
should  be  approximatelv  55.0  million. 
The  final  fee  increase  ranging  from  8  to 
1 1  percent  will  increase  revenue  by  Si. 3 
million  per  year  and  will  e'nable  AMS 
to  replenish  program  reser\es  to  a  4 
montii  level,  approximatelv  55.0 
million,  for  both  FYs  2004  and  2005, 

The  purpose  of  the  RFA  is  to  fit 
regulatory^  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
This  action  will  increase  user  fee 
revenue  generated  under  the  lot 
inspection  program  and  the  year  round 
and  less  than  year  round  inspection 
programs  by  approximately  Si. 3  million 
annually.  This  action  is  authorized 
under  the  AMA  of  1946  (see  7  U.S.C. 
1622(h)l  which  provides  that  the 
Secretary  of  Agriculture  assess  and 
collect  "such  fees  as  will  be  reasonable 
and  as  nearly  as  may  be  to  cover  the 
costs  of  ser\'ices  rendered  *    *    *". 

There  are  more  than  1 ,250  users  of 
PPB's  lot,  year  round,  and  less  than  year 
round  inspection  services  (including 
applicants  who  must  meet  import 
requirements,  ^  inspections  which 


amount  to  under  2  percent  of  all  lot 
inspections  performed),  A  small  portion 
of  these  users  are  small  entities  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121,201),  There  will  be  no  additional 
reporting,  recordkeeping,  or  other 
compliance  requirements  imposed  upon 
small  entities  as  a  result  of  this  rule. 
AMS  has  not  identified  anv  other 
federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  final  rule. 

The  impact  on  all  businesses, 
including  small  entities,  is  very  similar. 
Further,  even  though  fees  will  be 
increased,  the  amount  of  the  increase  is 
small  (ranging  from  8  to  11  percent), 
and  should  not  significantly  affect  these 
entities.  Finally,  except  for  those 
applicants  who  are  required  to  obtain 
inspections  in  connection  with  certain 
imports  these  businesses  are  under  no 
obligation  to  use  these  inspection 
services. 

Executive  Order  12988 

The  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  a  retroactive  effect  and  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Final  Action 

A  proposed  rule  was  published  in  the 
Federal  Register  at  68  FR  46504  on 

August  6,  2003.  providing  interested 
persons  with  a  thirty-day  period  to 
comment.  No  comments  were  received. 

The  AMA  authorizes  official 
inspection,  grading,  and  certification  for 
processed  fruits,  vegetables,  and 
processed  products  made  from  them. 
The  AMA  pni\  ides  that  the  .Secretary' 
collect  reasonable  fees  from  the  users  of 
the  services  to  cover,  as  nearly  as 


'  Section  8e  of  ihe  .'\gnrullural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.S.C.  601- 


604),  requires  that  whenever  the  Secretary  of 
Agriculture  issues  grade,  size,  quality  or  maturity 
regulations  under  domestic  marketing  orders  for 
certain  commodities,  the  same  or  comparable 
regulations  on  imports  of  those  commodities  must 
tw  issued  Import  regulations  applv  only  during 
those  periods  when  domestic  marketing  order 
regulations  are  in  effect. 

C^urrently,  there  are  4  processed  commodities 
subject  to  8e  import  regulations;  canned  npe  olives, 
dates,  prunes,  and  processed  raisins.  A  current 
listing  of  the  regulated  commodities  can  be  foimd 
under  7  CFR  Parts  944  and  999. 
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practicable,  the  costs  of  the  services 
rendered.  This  rule  will  amend  the 
schedule  for  fees  for  inspection  services 
rendered  to  the  processed  fruit  and 
vegetable  industry  to  reflect  the  costs 
necessary  to  operate  the  program. 

AMS  regularh'  reviews  its  user  fee 
programs  to  determine  if  the  fees  are 
adequate.  While  AMS  continues  to 
pursue  opportunities  to  reduce  its  costs, 
the  existing  fee  schedule  wdl  not 
generate  sufficient  revenues  to  cover  lot, 
year  round,  and  less  than  year  round 
inspection  program  costs  while 
maintaimng  an  adequate  reserve 
balance. 

Based  on  the  Agency's  analysis  of 
increasing  program  costs.  AMS  will 
increase  the  fees  relating  to  lot,  year 
round,  and  less  than  vear  r^und 
inspection  services, 

AMS  projects  that  program  costs  will 
increase  to  approximately  S14.4  million 
in  FY  2004  and  S14,9  million  in  FY 
2005,  primarih'  from  increases  in 
employee  salaries  and  benefits.  An 
estimated  3,4  perc;ent  pay  increase  for 
employees  effective  lanuary  2004  and 
January  2005  will  increase  program 
costs  approximately  5375,000  in  FY 

2004  and  approximately  5390,000  in  FY 

2005  Without  a  fee  increase,  the  FY 
2004  and  FY  2005  end-of-vear  reserve 
balances  will  decline  from  54.3  million 
to  53.6  million  (3.0  months  reserve),  and 
52.4  million  (1.9  months  reserve). 
respectivel\'.  The  required  4  month  level 
should  be  approximately  55.0  million. 
The  final  fee  increase  ranging  from  8  to 

1 1  percent  will  increase  revenue  by  51.3 
milUon  per  year  and  will  enable  AMS 
to  replenish  program  reserves  to  a  4 
month  level,  approximately  55.0 
million,  for  both  FYs  20n4'and  2005. 

For  inspection  services  charged  under 
^  52.42,  overtime  and  holiday  work  will 
continue  to  be  charged  as  provided  in 
that  section 

For  inspection  services  charged  on  a 
contract  basis  under  §52.51  overtime 
work  will  also  continue  to  be  charged  as 
provided  in  that  section.  The  following 
fee  schedule  compares  current  fees  and 
charges  with  final  fees  and  charges  for 
processed  fruit  and  vegetable  inspection 
as  found  in  7  CFR  §§  52.42-52.51. 
Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  the  .administrator,  the 
charges  in  the  schedule  of  fees  as  found 
in  §52.42  are: 


Current 


Final 


$47.00/hr. 


$52.00/hr. 


Charges  for  travel  and  other  expenses 
as  found  in  §  52.50  are; 


Current 

Final 

$47,00/hr. 

$52.00/hr. 

Charges  for  year-round  in-plant 
inspection  services  on  a  contract  basis 
as  found  in  §  52.51(c)  are: 

(1)  For  inspector  assigned  on  a  year- 
round  basis: 


Current 


Final 


$36.00/hr. 


inBt 


$39.00/hr. 


(2)  For  inspector  assigned  on  less  than 
a  year-round  basis:  Each  inspector: 


Current 


Final 


$48.00/hr. 


$52.00/hr. 


Charges  for  less  than  year-round  in- 
plant  inspection  services  (foiu  or  more 
consecutive  40  hour  weeks)  on  a 
contract  basis  as  found  in  §  52.51(d)  are: 

(1)  Each  inspector: 


Current 

Final 

$48.0Whr. 

$52.00/hr. 

It  is  preferable  to  have  the  fee  increase 
to  be  in  place  at  the  beginning  of  the 
fiscal  year,  October  1,  2003,  which  is 
also  the  beginning  of  a  billing  cycle. 
Further,  a  thirty  day  comment  period 
was  provided  for  interested  persons  to 
comment  on  this  proposed  action.  No 
comments  were  received  regarding  this 
proposed  rule. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices, 
Fruits.  Reporting  and  recordkeeping 
requirements,  and  Vegetables. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  52  is  amended  as 
follows:     j 

PART  52— [AMENDED] 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register. 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 
§  52.42    [Amended] 

■  2.  In  §  52.42,  the  figure  "$47.00"  is 
revised  to  read  '552,00". 

§52.50    [Amended] 

■  3.  In  §  52,50,  the  figure  "547.00"  is 
revised  to  read  "S52.00". 


§52.51     [Amended] 

■  4,  In  §52.51,  paragraph  {c)(l),  the 
figure  "536.00"  is  revised  to  read 
"$39,00",  in  paragraph  (c)(2),  the  figure 
"548.00"  is  revised  to  read  ■552.00".  and 
in  paragraph  (d)(1).  the  figure  "548. 00' 
is  revised  to  read  "$52.00" 

Dated:  October  27.  2003. 
A.J.  Yates, 

Administnitor,  Agricultural  Marketing 

Sen'ice. 

[FR  Dor.  0:i-27412  Filed  10-29-03;  8.45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

7  CFR  Part  1910 

Implementation  of  Low-Documentation 
Direct  Operating  Loan  (Lo-Doc) 
Regulations 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  Parts  1900  to  1939,  revised 
as  of  January  1,  2003.  in  §  1910.4, 
redesignate  the  second  paragraph  (i)  as 
paragraph  (j). 

[FR  Doc,  (13-55528  Filed  10-29-03;  8:45  am] 

BILLING  CODE  1505-01-D 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AH26 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  NUHOMS'^-24P. 
-52B,  and  -61 BT  Revision;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  withdrawal. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
direct  final  rule  that  would  have  revised 
the  Transnuclear.  Inc.  (TN) 
Standardized  NUHOMS*-24P.  -52B. 
and  -61  BT  cask  system  listing  within 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  5  to  the  Certificate  of  Compliance. 
The  NRC  is  taking  this  action  because  it 
has  received  significant  adverse 
comments  in  response  to  an  identical 
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proposed  rule  which  was  concurrently 
published  with  the  direct  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jayne  M.  McCausland,  Office  of  Nuclear 
Materia]  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6219  (e-mail:  imin2@nrc.gov). 

SUPPLEMENTARY  INFORMATION:  On  August 
19.  2003  (68  FR  49683).  the  NRC 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  72.214  to  revise 
the  Transnuclear,  Inc.  (TN) 
Standardized  NUHOMS*-24P,  -52B. 
and  -61 BT  cask  system  listing  within 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  5  to  the  Certificate  of  Compliance. 
Amendment  No.  5  would  have  modified 
the  present  cask  system  design  to  add 
another  drv  shielded  canister  (DSC), 
designated  NUHOMS*-32PT  DSC.  to 
the  authorized  contents  of  the 
Standardized  NUHOMS*-24P.  -52B, 
and  -61BT  cask  system.  This  canister  is 
designed  to  accommodate  32 
pressurized  water  reactor  assemblies 
with  or  without  Burnable  Poison  Rod 
assemblies.  It  is  designed  for  use  with 
the  existing  NUHOMS*-  Horizontal 
Storage  Module  and  NUHOMS* 
Transfer  Cask  under  a  general  license. 
The  direct  final  rule  was  to  become 
effective  on  November  3.  2003.  The  NRC 
also  concurrently  published  an  identical 
proposed  rule  on  August  19.  2003  (68 
FR  49726). 

In  the  August  19.  2003.  direct  final 
rule.  NRC  stated  that  if  any  significant 
adverse  comments  were  received,  a 
timely  notice  of  withdrawal  of  the  direct 
final  rule  would  be  published  in  the 
Federal  Register.  As  a  result,  the  direct 
final  rule  would  not  take  effect. 

The  NRC  received  significant  adverse 
corrunent  on  the  direct  final  rule; 
therefore,  the  NRC  is  withdrawing  the 
direct  final  rule.  As  stated  in  the  August 
19,  2003,  direct  final  rule,  NRC  will 
address  the  comments  received  on  the 
August  19.  2003.  c;ompanion  proposed 
rule  in  a  subsequent  final  rule.  The  NRC 
will  not  initiate  a  second  comment 
period  on  this  action. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October,  200.3 

For  the  Nuclear  Regulatory  Commission. 
WilUam  D.  Travers, 
Executive  Director  for  Operations. 
(FR  Doc.  03-27330  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  759(M)1-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  709 

Interpretive  Ruling  and  Policy 
Statement  No.  03-3;  Qualified 
Financial  Contracts 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Notice  of  interpretive  ruling  and 
policy  statement  No.  03-3. 

SUMMARY:  Interpretive  Ruling  and  Policy 

Statement  (IRPS)  No.  03-3  provides 
guidance  on  NCUA's  treatment  of 
qualified  financial  contracts  (QFCs)  and 
federal  funds  (fed  fundsj  transactions  if 
NCUA  becomes  liquidating  agent  or 
conservator  of  a  credit  union.  The 
guidance  covers  the  timing,  form, 
authority,  and  maintenance  of  written 
agreements  documenting  QFC  and  fed 
funds  transactions. 

DATES:  This  IRPS  will  become  effective 
October  30,  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Program  Officer.  CJffico  of 
Examination  and  Insurance,  at  (703) 
518-6360:  or  Paul  Peterson.  Staff 
Attornev,  Office  of  General  Counsel,  at 
(703)  5l"8-ti540. 

SUPPLEMENTARY  INFORMATION:  Qualified 
financial  contracts  are  defined  by  the 
Federal  Credit  Union  Act  (Act)  as  anv 
securities  contract,  forward  contract, 
repurchase  agreement,  and  any  similar 
agreement  the  NCUA  Board  (Board) 
determines  bv  regulation.  12  U.S.C, 
1787(c)(8)(D)'.  The  Board  designated 
swap  agreements  (swaps)  as  QFCs 
effective  lune  30,  2003.  68  FR  32355 
(May  30,  2003). 

The  Act  provides  that  any  agreement 
purporting  to  form  the  basis  of  a  claim 
against  the  liquidating  agent  or  the 
NCUA  Board  must  be  in  writing  and 
executed  contemporaneously  with  the 
acquisition  of  the  asset  by  the  credit 
union,  be  approved  by  the  credit 
union's  board,  and  be  maintained 
continuously  as  an  official  record  of  the 
credit  union.  12  U.S.C,  1787(b)(9), 
1788(a)(3).  Standard  market  practices 
for  the  creation  and  documentation  of 
QFC  and  federal  funds  (fed  funds) 
transactions,  however,  are  often 
relatively  informal.  Representatives  of 
potential  QFC  and  fed  funds 
counterparties  have  expressed  concern 
to  NCUA  about  how  it  might  interpret 
the  Act's  formality  requirements  in  the 
event  of  a  credit  union  liquidation  or 
conser\'atorship. 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  previously 
adopted  policy  guidance  that  addresses 
counterparty  concerns  about  similar 


formality  provisions  in  the  Federal 
Deposit  Insurance  .\ct  applicable  to 
baiik  transactions.  FDIC  Statement  of 
Policy  on  Qualified  Financial  Contracts, 
December  12,  1989.  at  http:// 
www.fdic.gov/regulations/Iaws/rules/ 
5000-lWO.html.  This  IRPS  adopts  a 
similar  policy  on  the  formality 
provisions  in  the  Federal  Credit  Union 
Act  as  applied  to  credit  union 
transactions. 

Interpretive  Ruling  and  Policy 
Statement  No.  03-3— Qualified 
Financial  Contracts 

This  Interpretive  Ruling  and  Policy 
Statement  ("IRPS")  provides  guidance 
to  the  financial  markets  with  regard  to 
the  treatment  of  qualified  financial 
contracts  (QFCs)  in  the  event  NCUA  is 
appointed  liquidating  agent  or 
conservator  of  a  credit  union.  The 
guidance  covers  the  timing,  form, 
authority,  and  maintenance  of  written 
agreements  documenting  QFCs  and 
provides  a  safe  harbor  for  bona  fide 
transactions  between  credit  unions  and 
nonaffiliated  counterparties.  For 
purposes  of  the  requirements  set  out  in 
sections  207(b)(9)  and  208(a)(3)  of  the 
Federal  Credit  Union  Act  (the  Act),  the 
Board  intends  that  this  policy  statement 
apply  to  federal  funds  (fed  funds) 
transactions  as  well  as  QFCs.  12  U.S.C. 
1787(b)(9)  and  1788(a)(3). 

The  NCUA  Board  specifically  intends 
that  counterparties  to  QFCs  and  fed 
funds  transactions  may  rely  on  this 
policy  statement.  The  NCUA  Board  does 
not,  however,  intend  to  provide  in  this 
policy  statement  any  indication  or 
guidance  of  the  treatment  by  a 
liquidating  agent  or  conservator  of  any 
other  type  of  contract  other  than  fed 
funds  or  those  specifically  defined  as 
QFCs  in  the  Act  or  by  the  Board 
pursuant  to  the  Act.  Also,  nothing  in 
this  policy  statement  is  intended  to 
apply  to  transactions  between  a  credit 
luiion  and  a  counterparty  that  is  an 
affiliate  of  the  credit  union. 

This  policy  statement  will  be  effective 
unless  revoked  or  otherwise  withdrawn 
upon  45  days  notice  provided  in  the 
Federal  Register.  Any  such  revocation 
ur  wiiharawal  will  only  operate 
prospectively. 

Written  Agreement  Requirements 

Any  QFC  (including  any  ancillary- 
agreements,  such  as  a  master  agreement 
or  security  arrangements)  that  complies 
with  the  following  criteria  will  be 
deemed  to  satisf\'  the  requirements  in 
sections  207(b)(9)  and  208(a)(3)  of  the 
Act.  12  U.S.C.  1787(b)(9)  and  1788(a)(3), 

1.  The  QFC  is  evidenced  by  a  writing 
(including  a  confirmation)  that  either  is 
sent  by  the  credit  union  to  tiie 
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counterparty  or  by  the  counterparty  to 
the  credit  union.  In  either  case,  the 
writing  must  be  sent  reasonably 
contemporaneously  with  the  parties' 
agreement  to  enter  into  the  specific  QFC 
transaction.  The  writing  need  not  be 
signed  unless  otherwise  required  by 
applicable  non-insolvency  law: 

2.  The  credit  union,  by  corporate 
action,  was  authorized  under  applicable 
non-insolvency  law  to  enter  into  the 
QFC.  A  credit  union  will  be  deemed  to 
have  taken  such  corporate  action  if  the 
count3rparty  has  relied  in  good  faith 
either  on  a  resolution  (or  extract  thereof) 
provided  by  the  credit  union's  board  of 
director's  secretary  or  on  a  written 
representation  (whether  in  a  master 
agreement  or  otherwise)  hom  an  officer 
of  the  level  of  vice  president  or  higher, 
as  to  the  credit  union's  authority;  and 

3.  The  writing  (or  a  copv  thereof) 
evidencing  the  QFC  and  the  evidence  of 
authoritv  must  be  maintained  by  the 
credit  union  in  its  official  books  and 
records.  However,  the  counterparty 
may.  by  appropriate  evidence  (including 
the  production  of  copies  maintained  by 
the  counterparty)  establish  the  existence 
of  the  writing  and  the  evidence  of 
authority. 

The  NCUA  will  apply  the  above 
criteria  and  the  Act's  requirements  in  a 
manner  generally  consistent  with 
reasonable  business  trading  practices  in 
the  QFC  markets,  in  view  of  Congress's 
recognition  in  the  Financial  Institutions 
Reform,  Recoverv.  and  Enforcement  Act 
of  1989  (FIRREA)  nf  the  important  role 
QFCs  play  in  providing  liquidity  and 
portfolio  and  risk  management  to 
depositorv  institutions.  Without 
limiting  the  criteria  set  forth  above, 
NCUA  will  look  to  the  totality  of  the 
circumstances  surrounding  such 
transactions  includmg  the 
counterparty's  good  faith  attempt  to 
comply  with  all  reasonable  trading 
practices  and  requirements,  any  non- 
insolvency  law  requirements,  and  the 
requirements  stated  herein. 

By  the  National  Credit  Union 
Administration^ Board  on  October  23.  2003. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  03-27311  Filed  10-29-03;  8:45  am] 

BILLING  CODE  753S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  792       ' 

Freedom  of  Information  Act; 
Implementation 

agency:  National  Credit  Union 
Administration  (NCUA). 


ACTION:  Direct  final  rule  with  request  for 
comments. 

SUMMARY:  NCUA  is  amending  its 
regulation  implementing  the  Freedom  of 
Information  Act  (FOIA)  to  reflect 
changes  in  its  internal  procedures  for 
responding  to  FOIA  requests  and  to 
provide  the  public  with  notice  of  the 
cut-off  date  used  by  the  agency  when 
searching  for  records  responsive  to 
FOIA  requests. 

DATES:  Effective  Date:  This  rule  is 
effective  December  29,  2003.  without 
further  action,  unless  adverse  comment 
is  received  by  December  1,  2003.  If 
NCUA  receives  adverse  comments,  it 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria.  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
regcomments@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uianne  M.  Salva,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  NCUA  is 
changing  its  FOIA  regulation,  which 
establishes  agency  procedures  for 
requesting  access  to  NCUA  records,  to 
provide  for  centralized  processing  of 
FOIA  requests.  Previously,  the  rule 
instructed  the  public  to  submit  FOIA 
requests  to  one  of  nine  offices  where 
they  believed  the  records  were  located. 
This  de-centralized  system  required 
FOIA  requesters,  some  of  whom  were 
not  familiar  with  NCUA  record  keeping 
practices,  to  determine  where  NCUA 
stored  records.  Now,  the  rule  provides 
for  just  two  offices  where  the  public  can 
choose  to  direct  their  FOIA  requests.  If 
requesters  seek  records  of  the  Office  of 
Inspector  General  (OIG),  they  will 
submit  a  request  to  the  OIG.  If 
requesters  seek  any  other  type  of  NCUA 
record,  they  will  submit  a  single  request 
to  the  Central  Office,  which  will  search 
all  relevant  offices  for  the  records. 

The  rule  also  instructs  FOIA 
requesters  who  are  interested  in 
receiving  their  FOIA  responses  by 
electronic  mail  (e-mail)  to  include  their 
e-mail  address  with  their  requests.  This 
will  enable  NCUA  to  process  FOIA 
requests  more  efficiently  and  provide 
more  timely  FOIA  responses. 

Finally,  the  rule  provides  the  public 
with  notice  of  NCUA's  policy 
concerning  the  search  cut-off  date  for 
records  responsive  to  a  FOIA  request. 


The  U.S.  Department  of  Justice  (DOJ), 
which  provides  guidance  to  agencies 
throughout  the  federal  government  on 
FOIA  compliance,  recommends  that 
agencies  use  the  date  they  begin  to 
search  for  responsive  records  as  the  cut- 
off beyond  which  no  later  records  are 
considered  within  the  scope  of  the 
request.  Freedom  of  Information  Guide 
and  Privacy  Act  Overview.  U.S. 
Department  of  Justice,  May  2002,  p.  47. 
Although  in  some  cases,  for 
administrative  reasons,  agencies  may 
use  another  search  cut-off  date,  such  as 
the  date  of  the  request,  recent  case  law 
establishes  a  general  rule  that  agencies 
should  include  all  records  in  existence 
as  of  the  date  the  search  begins.  Public 
Citizen  v.  U.S.  Department  of  State,  276 
F.  3d  634  (D.C.  Cir.  2002). 

In  determining  what  records  are 
responsive  to  a  FOIA  request.  NCUA  has 
generally  used  the  date  it  begins  its 
search  as  a  search  cut-off  date.  The 
NCUA  Board  (the  Board)  finds  that 
standard  to  be  most  reasonable.  The 
Board  also  recognizes  that  in  some  cases 
there  may  be  a  good  reason,  such  as 
administrative  efficiency,  for  using  a 
different  search  cut-off  date.  This  rule, 
then,  provides  that  NCUA  will  generally 
use  the  date  it  begins  its  search  as  the 
search  cut-off  date.  If  it  uses  another 
date,  it  will  advise  the  FOIA  requester. 

Under  the  Administrative  Procedures 
Act  (APA),  an  agency  need  not  comply 
with  the  notice  and  comment  ^ 

procedures  for  rulemaking  when  the 
rule  involved  is  one  of  agency 
organization,  procedure,  or  practice.  5 
U.S.C.  553(b)(3)(A).  These  revisions  to 
NCUA's  FOIA  regulation  deal  with 
internal  agency  practices  and  policies 
for  receiving  and  processing  FOIA 
requests.  Accordingly,  the  Board  finds 
that,  under  the  APA,  it  is  unnecessary 
to  solicit  public  comment  before  making 
the  rule  nffective.  5  U.S.C.  553(b)(3)(A). 
In  an  effort  to  provide  the  public  with 
full  opportunity  to  participate  in  this 
change  to  NCUA's  rules,  however,  the 
Board  has  determined  to  publish  this 
rule  as  a  direct  final  rule  and  accept 
public  comments  for  a  period  of  30  days 
prior  to  the  effective  date.  The  Board 
encourages  interested  parties  to  submit 
comments.  If  NCUA  does  not  receive 
adverse  comments,  the  rule  becomes 
effective  on  the  date  noted  above. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

This  regulation  will  impose  no 
additional  information  collection, 
reporting  or  recordkeeping 
requirements. 
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Regulator}'  Flexibilitv  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  NCUA  certifies  that  this 
rule  will  not  haye  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NCUA  expects 
that  thi.s  rule  will  not:  (1)  haye 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities:  or  (2)  create  any  additional 
burden  on  small  entities.  These 
conclusions  are  based  on  the  fact  that 
the  revised  regulations  are  minor 
procedural  changes  intended  to  simplify' 
agency  record  access  and  disclosure 
procedures.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12612 

The  NCUA  Board  has  determined  that 
this  regulation  will  not  haye  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
goyernment  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  between  the  various 
levels  of  government. 

Small  Business  Regulatory-  Enforcement 
Fairness  Act 

The  Office  of  Management  and  Budget 
is  reviewing  this  rule  to  determine  that 
it  is  not  major  for  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
revisions  are  understandable  and 
minimally  intrusive. 

List  of  Subjects  in  12  CFR  Part  792 

Confidential  business  information, 
Freedom  of  information,  Government 
employees. 

By  the  National  Credit  Union 
Administration  Board  on  October  23.  2003. 
Becky  Baker, 
Secretary-  of  the  Board. 

■  For  the  reasons  set  forth  in  the 
preamble,  NCUA  amends  subpart  A  of  12 
CFR  part  792  as  follows: 

PART  792— REQUESTS  FOR 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT  AND  PRIVACY 
ACT,  AND  BY  SUBPOENA;  SECURITY 
PROCEDURES  FOR  CLASSIFIED 
INFORMATION 

Subpart  A— The  Freedom  of 
Information  Act 

■  1.  The  authority  citation  for  part  792 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301,  552,  552a,  552b; 
12  U.S.C.  1752a(d).  1766.  1789,  1795f;  E.O. 
12600,  52  PR  23781.  3  CFR.  1987  Comp.,  p. 
235;  E.O.  12958,  60  FR  19825, 3  CFR,  1995 
Comp.,  p.333. 

■  2.  Revise  §  792.07  to  read  as  follows: 
§792,07    Where  do  I  send  my  request? 

(a)  You  must  send  your  request  to  one 
of  NCUA's  Information  Centers.  The 
Central  Office  and  Office  of  Inspector 
General  are  designated  as  Information 
Centers  for  the  NCUA.  The  Freedom  of 
Information  Officer  of  the  Office  of 
General  Counsel  is  responsible  for  the 
operation  of  the  Information  Center 
maintained  at  the  Central  Office.  The 
Inspector  General  is  responsible  for  the 
operation  of  the  Inspector  General 
Information  Center. 

(b)  If  you  are  seeking  any  NCUA 
record,  other  than  those  maintained  by 
the  Office  of  Inspector  General,  you 
should  send  your  request  to  the 
Freedom  of  Information  Officer  at 
NCUA.  Office  of  the  General  Counsel, 
1775  Duke  Street,  Alexandria.  Virginia 
22314—3428.  You  may  also  send  \'our 
request  by  electronic  mail  to 
FOIA@NCUA.gov. 

(c)  If  you  are  seeking  a  record  you 
think  may  be  maintained  by  the  NCUA 
Office  of  Inspector  General,  then  you 
should  send  your  request  to  the 
Inspector  General,  NCUA,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428. 

■  3.  Amend  §  792.08  by  revising 
paragraph  (a)  to  read  as  follows: 

§  792.08    What  must  I  include  in  my 
request? 


(a)  Your  name,  address  and  telephone 
number  where  you  can  be  reached 
during  normal  business  hours.  If  you 
would  like  us  to  respond  to  your  FOIA 
request  by  electronic  mail  (e-mail),  you 
should  include  your  e-mail  address. 
♦        «        *        *        * 

■  4  Amend  §792,10  by  adding 

paragraph  (f)  to  read  as  follows: 

§792.10     What  will  NCUA  do  with  my 
request? 

***** 

(f)  The  Information  Center  will  search 
for  records  responsive  to  your  request 
and  will  generally  include  all  records  in 
existence  at  the  time  the  search  begins. 
If  we  use  a  different  search  cut-off  date, 
we  will  inform  you  of  that  date. 

■  5.  Amend  §  792.14  by  revising  the  first 
sentence  and  adding  a  sentence  after  the 
first  sentence  to  read  as  follows: 


§792.14     Who  is  responsible  for 
responding  to  my  request? 

The  Freedom  of  Information  Officer  or 
designee  is  responsible  for  making  the 
initial  determination  whether  to  grant  or 
deny  a  request  for  information 
submitted  to  the  Central  Office 
Information  Center.  The  Inspector 
General  or  designee  is  responsible  for 
making  the  initial  determination 
whether  to  grant  or  deny  a  request  for 
information  submitted  to  the  Inspector 
General  Information  Center.  *   *   * 
■  6,  Amend  §  792.28  by  revising  the 
third  sentence  of  the  introductory  text  to 
read  as  follows: 

§792.28     What  if  I  am  not  satisfied  with  the 
response  I  receive'' 

In  its  response  to  your  initial  request, 
the  Freedom  of  Information  Act  Officer 
or  the  Inspector  General  (or  designee), 
will  notifv'  you  that  you  may  appeal  any 
adverse  determination  to  the  Office  of 
General  Counsel,  *   *   * 

[FR  Doc.  03-27310  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2003-NE-42-AD:  Amendment 
39-13349;  AD  2003-22-02] 

RIN2120-AA64 

Airworthiness  Directives:  Rolls-Royce 
pic  Trent  556—61  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airwurthiness  directive  (AD)  for  certain 
Rolls-Royce  (RR)  pic  RB211  Trent  556- 
61  turbofan  engines.  This  AD  requires  a 
gauge  inspection  of  the  space  between 
the  high  pressure  (HP)  fuel  tubes 
adaptor  face  and  seals,  and  a  gauge 
inspection  of  the  space  between  the  fuel 
flow  transmitter  and  seals,  for  evidence 
of  permanent  distortion  of  the  face  of 
the  fuel  tube  connecting  flanges,  and 
replacement  of  parts  if  necessary.  This 
AD  is  prompted  by  a  report  of  fuel 
leaking  from  the  engine  fan  cowl  during 
an  aircraft  taxi.  We  are  issuing  this  AD 
to  prevent  in-flight  fuel  leaks,  which 
could  result  in  an  engine  fire. 
DATES:  Effective  November  14.  2003. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


I 
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of  certain  publications  listed  in  the 
regulations  as  of  November  14,  2003. 
We  must  receive  anv  comments  on 
this  AD  bv  December  29.  2003. 

ADDRESSES: 

Use  one  of  the  following  addresses  to 
submit  comments  on  this  AD: 

•  Bv  mail;  The  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention;  Rules  Docket' No.  2003-NE- 
42-.\D,  12  New  England  Executive  Park, 
Burlmgton.  MA  01R03-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adromment@faa.gov. 

You  can  get  the  service  information 
referenced  in  this  AD  from  Rolls-Royce 
pit.  P.O  Box  31.  Derbv.  England, 
DE24aBI;  telephone:  011-44-1332- 
242424;  fax:  011-44-1332-249936. 

■^  (lu  mav  examine  the  AD  docket,  b"y 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA.  You  may  examine  the 
service  information,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  N\V.,  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park;  telephone  (781) 
238-7176:  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  .Authority.  (CAA),  which  is  the 
airworthiness  .uithority  for  the  United 
Kingdom  (U.K.),  recently  notified  the 
FAA  that  an  unsafe  condition  mav  exist 
on  all  RR  pic  RB211  Trent  556-61 
engines  with  serial  numbers  (SNs) 
before  71125,  except  for  those  SNs  that 
are  listed  in  Table  1  of  this  AD.  The 
CAA  advises  that  fuel  was  observed 
running  from  the  engine  fan  cowl  doors 
(lurmg  an  aircraft  taxi.  Further 
investigation  revealed  the  source  of  the 
fuel  leak  to  be  permanent  distortion  of 
the  face  of  th(»  fuel  tube  connecting 
flanges  at  the  fuel  How  meter  resulting 
in  a  significant  fuel  leak,  which  could 
result  in  an  engine  fire.  The  CAA  also 
advises  that  the  distortion  of  the  flange 
is  not  aggravated  by  service  use,  but  by 
exposure  to  fuel  pressures  that  extrudes 
the  seal  through  the  gap  between  the 
flanges. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  RR  pic  Alert 
Service  Bulletin  (ASB)  RB. 21 1-73- 
AE200,  dated  luly  11,  2003,  that 
describes  procedures  for  the  following: 


•  Gauge  inspection  of  the  space 
between  the  HP  fuel  tubes  adaptor  face 
and  the  seals,  and  replacement  of  the 
seal  gasket  and  tube,  if  necessary;  and 

•  Gauge  inspection  of  the  space 
between  the  fuel  flow  transmitter  and 
the  seals,  and  replacement  of  the  seat 
gasket  and  tube,  if  necessary. 

The  CAA  classified  this  service 
bulletin  as  alert  and  issued  AD  G-2003- 
0001,  dated  July  15.  2003,  in  order  to 
ensure  the  airworthiness  of  these  RR  pic 
engines  in  the  U.K. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Under  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  no  airplanes  that  are 
registered  in  the  United  States  use  these 
engines,  the  possibility  exists  that  the 
engines  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  The  unsafe  condition  described 
previously  iB  likely  to  exist  or  develop 
on  other  RR  pic  Trent  556-61  engines  of 
the  same  type  design.  We  are  is.suing 
this  AD  to  pirevent  in-flight  fuel  leaks, 
which  could  result  in  an  engine  fire. 
You  must  use  the  service  information 
described  pteviously  to  perform  the 
actions  required  by  this  AD. 

FAA's  Determination  of  the  Effective 
Date 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  public  comment 
before  issuing  this  AD  are  unnecessary. 
Therefore,  a  situation  exists  that  allows 
the  immediate  adoption  of  this 
regulation. 


Changes  to  14  CFR  Part  39- 
the  AD 


-Effect  on 


1 


On  Julv  it).  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
luly  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 


each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  vour 
comments  to  an  address  listed  under 
ADDRESSES.  Include  'AD  Docket  No. 
2003-NE-42-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it:  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD.  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  mav  get  more  information 
about  plain  language  at  http:// 
vxiMv.  faa.gov/language  and  http:// 
w'W'w. plain  la  nguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 

(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Fridav.  except  Federal  holidavs.  See 
ADDRESSES  for  the  location. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and 
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Procedures  (44  FR  11034.  Februarv 
26,  1979):  and 

Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE^2- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

■  .^cciordingly.  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.44701. 
§39.13     [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  airworthiness 
directive: 


2003-22-02     Rolls-Royce  pic:  .Amendment 
?9-i:j.«9.  Docket  No.  ■i003-NE^2-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  14,  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  all  Rolls-Royce  pic 
(RR)  RB211  Trent  556-61  engines  with  serial 
numbers  (SNs)  before  71125,  except  for  those 
SNs  that  are  listed  in  the  following  Table  1 
of  this  AD. 


Table  t— Engine  SNs  Not  Affected  by  This  AD 


71001 

71003 

71006 

71012 

71013 

71015 

71016 

71017 

71020 

71021 

71022 

71023 

-  71032 

71037 

71053 

71060 

71064 

71068 

71069 

71070 

71072 

71073 

71074 

71076 

71077 

71078 

71079 

71080 

71083 

71084 

71085 

71086 

71087 

71088 

71089 

71090 

71091 

71092 

71093 

71094 

71095 

70196 

71097 

71098 

71099 

71100 

71101 

71102 

71104 

71105 

71106 

71107 

71108 

71109 

71110 

71111 

71112 

71113 

71114 

71115 

71116 

71117 

71118 

71120 

71121 

71122 

71123 

These  engines  are  installed  on,  but  not 
limited  to,  Airbus  .A340  airplanes. 

I'nsafe  Condition 

Id)  This  AD  is  prompted  by  a  report  of  fuel 
leaking  from  the  engine  fan  cowl  during  an 
aircraft  taxi.  We  are  issuing  this  .AD  to 
prevent  in-flighit  fuel  leaks,  which  could 
result  in  an  engine  fire. 

Compliance 

(el  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Credit  for  Previous  Compliance 

(f)  For  engines  that  have  incorporated  RR 
Alert  Service  Bulletin  (ASB)  No.  RB. 211-73- 
AE200.  dated  luly  1 1 .  2003,  no  further  action 

is  required. 

One-Time  Gauge  Inspections 

(g)  Before  further  flight,  gauge  inspect  the 

space  between  »he  high  pressure  (HP)  fuel 
tubes  adaptor  face  and  seals  and  the  space 
between  the  fuel  flow  transmitter  and  the 
seals  for  evidence  of  permanent  distortion  of 
the  face  of  the  fuel  tube  connecting  flanges, 
and  replace  parts  if  necessarv.  Use 
paragraphs  3. A.  through  3.B.  of  the 
Accomplishment  Instructions  of  RR  .^SB  No. 
RB.211-73-.\E200.  dated  [uly  11.  2003.  to  do 
the  inspections  and  parts  replacements. 


Alternative  Methods  of  Compliance 

(hj  The  Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Material  Incorporated  by  Reference 

(i)  You  must  use  Rolls-Royce  pic  ASB  No. 
RB.211-73-AE200,  dated  July  11,  2003,  to 
perform  the  actions  required  by  this  AD.  The 
Director  of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  can  get  a  copy  from 
Rolls-Royce  pic,  P.O.  Box  31,  Derby,  England, 
DE24  8BJ;  telephone:  011^4-1332-242424; 
fax:  011-44-1332-249936.  You  may  review 
copies  at  the  Federal  Aviation 
.Administration.  New  England  Executive 
Park,  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

Related  Information 

(j)  CAA  airworthiness  directive  G-2003- 
0001.  dated  July  15,  2003,  also  addresses  the 
subject  of  this  AD. 


Issued  in  Burlington.  Massachusetts  on 
October  20.  2003. 

Jay  I   Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-27152  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-37-AD;  Amendment 
39-13350;  AD  2003-22-03] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pIc  Trent  768-60  and  Trent  772-60 
Turbofan  Engines 

AGENCY:  Federal  .Aviation 
A(i^ilnl^tratlon  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 

dirvvurthiness  directive  (AD)  for  certain 
Rolls-Royce  pic  (RR)  RB2n  Trent  768- 
60  and  Trent  772-60  turbofan  engines. 
This  AD  requires  reworking  the  low 
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pressure  (LP)  turbine  nozzle  vane  case, 
the  LP  turbine  bearing  support  exhaust 
case,  and  the  support  arm  bracket 
assemblies.  This  AD  is  prompted  by  a 
report  of  an  LP  stage  4  blade  failure  at 
the  blade  shank,  resulting  in  severe 
radial  distortion  of  the  rear  flange  of  the 
LP  turbine  case  and  failure  of  a  number 
of  attaching  bolts,  resulting  in  enough 
flange  separation  to  allow  the  release  of 
high  energy  debris.  We  are  issuing  this 
AD  to  prevent  possible  uncontained  LP 
turbine  case  failure  and  damage  to  the 
airplane. 

DATES:  Effective  November  14,  200.3. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  14.  2003. 
We  must  receive  any  comments  on 
this  AD  by  December  29.  2003. 

ADDRESSES: 

Use  one  of  the  following  addresses  to 
submit  comments  on  this  AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-NE-37-AD,  12  New  England 
Executive  Park.  Burlington.  MA 
01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane-adcomment@faa.gov. 

You  can  get  the  service  information 
referenced  in  this  AD  from  Rolls-Royce 
pic.  P.O.  Box  31.  Derby,  England, 
DE248BI:  telephone:  o'l  1-44-1 332- 
242424;  fax:  011-44-1332-245418. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington.  MA  You  may  examine  the 
SCTvice  information,  by  appointment,  at 
the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA:  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capit(jl  ,Slreet,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lawrence.  .-Xerospdce  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park;  telephone  (781) 
238-7176;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority.  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (U.K.).  recently  notified  the 
FA.\  that  an  unsafe  condition  mav  exist 
on  RR  RB211  Trent  768-60  engines  with 
serial  numbers  (SNs)  before  SN  41056 
and  RB211  Trent  772-60  engines  with 
SNs  before  SN  41056.  The  CAA  advises 
that  an  LP  turbine  stage  4  blade  failed 
during  a  development  test.  Examination 


of  the  LP  turbine  case  and  attaching 
bolts,  which  had  been  subjected  to  the 
stage  4  blade  failure  at  the  shank, 
showed  severe  radial  distortion  of  the 
rear  flange  and  a  number  of  bolts  which 
had  failed  in  shear  or  a  combination  of 
shear  and  tension.  The  initial  distortion 
and  flange  separation  occurred  locally  at 
the  blade  impact  point  and  allowed 
debris  to  become  trapped  between  the 
flanges.  This  debris  then  contacted  with 
the  remaining  rotating  blades  resulting 
in  enough  flange  separation  to  allow 
release  of  high-energy  debris. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  RR  Mandatory 
Service  Bulletin  (MSB)  No.  RB. 211-72- 
C224,  Revision  4,  dated  April  12,  2002. 
that  describes  the  procedures  for 
reworking  the  LP  turbine  nozzle  vane 
case,  the  LP  turbine  bearing  support 
exhaust  case,  and  the  support  arm 
bracket  assemblies.  The  CAA  classified 
this  service  bulletin  as  mandatory  and 
issued  AD  010-03-99.  dated  April  12, 
2002,  in  order  to  ensure  the 
airworthiness  of  these  RR  pic  engines  in 
the  U.K. 

Bilateral  Airworthiness  Agreement 

This  QHgine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Under  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  no  airplanes  that  are 
registered  in  the  United  States  use  these 
engines,  the  possibility  exists  that  the 
engines  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  RR  Trent  768-60  and  Trent 
772-60  engines  of  the  same  type  design. 
We  are  issuing  this  AD  to  prevent 
possible  uncontained  LP  turbine  case 
failure  and  damage  to  the  airplane.  This 
AD  requires  reworking  the  LP  turbine 
nozzle  \ane  case,  the  LP  turbine  bearing 
support  exhaust  case,  and  the  support 
arm  bracket  assemblies.  You  must  use 
the  service  information  described 


previously  to  perform  the  actions 
required  by  this  AD. 

FAA's  Determination  of  the  Effective 
Date 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  public  comment 
before  issuing  this  AD  are  unnecessary. 
Therefore,  a  situation  exists  that  allows 
the  immediate  adoption  of  this 
regulation. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10.  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002).  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Interim  Action 

These  actions  are  interim  actions  and 
we  may  take  further  rulemaking  actions 
in  the  future. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD,  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-37-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  v^rritten  on  it:  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD.  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  WTiting  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
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i\'W'v^:faa.gov/language  and  http:// 
^^^^'\^■. plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  anv  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m  .  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  im.plications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  betwf^i'n 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  \'arious 
le\'els  of  go\'ernment. 

For  the  reasons  discussed  above,  I 
certify-  that  the  regulation; 

1.  Is  not  a  "significant  regulatorv 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulator}'  Policies  and 
Procedures  (44'FR  11034.  Februarv 
26.  1979);  and 

3.  Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  nf  the  Regulatnr\- 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copv  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-37- 
AD  '  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircrah,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  *o  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness- 
directive: 

2003-22-03     Rolls-Royce  pic:  .\meDdmenl 
39-13350.  Docket  No.  2003-NE-37-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  14.  2003. 

Affected  ADs  ' 

fb)  None 

Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic  (RR) 
RB211  Trent  768-60  turbofan  engines  with 
serial  numbers  (SNs)  before  SN  41056  ard 
RB211  Trent  772-60  turbofan  engines  with 
SNs  before  SN  41056.  These  engines  are 
installed  on,  but  not  limited  to,  Airbus  A330 
series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  a  report  of  a 
low  pressure  (LP)  stage  4  blade  failure  at  the 
blade  shank,  resulting  in  severe  radial 
distortion  of  the  rear  flange  of  the  LP  turbine 
case  and  failure  of  a  number  of  attaching 
bolts,  resulting  in  enough  flange  separation  to 
allow  the  release  of  high  energy  debris.  We 
are  issuing  this  AD  to  prevent  possible 
uncontained  LP  turbine  case  failure  and 
damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
15  months  after  the  effective  date  of  this  AD, 
unless  the  actions  have  alreadv  been  done. 

Rework  of  .Vffected  Components 

(f)  Rework  the  LP  turbine  nozzle  vane  case, 
part  numbers  {P'K-^)  FK19488  and  FK22B«7 

Table  1  .—Incorporation  by  Reference 


Use  Accomplishment  Instruction  paragraph 
3.B.  of  RR  Mandators-  Service  Bulletin  (MSB) 
No.  RB.211-72-C224.  Revision  4.  dated  April 
12,  2002. 

(g)  Rework  the  LP  turbine  bearing  support 
exhaust  case,  P/N  FK22791,  Use 
Accomplishment  Instruction  paragraph  3.C. 
of  RR  MSB  No.  RB.211-72-C224.  Revision  4, 
dated  April  12.  2002. 

(h)  Rework  the  support  arm  bracket 
assembly,  P/N  FK29121.  Use 
Accomplishment  Instruction  paragraph  3.D. 
of  RR  MSB  No.  RB.2 1 1-72-C224.  Revision  4, 
dated  April  12.  2002 

Conditions  for  Installation 

(i)  Reworked  components  identified  in 
paragraphs  (f).  (g),  and  (h)  of  this  AD  must 
be  installed  as  a  complete  set  only. 

(j)  Information  on  interchangeability  of 
parts  can  be  found  in  section  l.M.  of  RR  MSB 
RB.2n-72-C224,  Revision  4,  dated  April  12. 
2002. 

(k)  After  the  effective  date  of  this  AD,  do 
not  install  any  modules  marked  M08821AA, 
M08821AB.  or  core  engines  TRENT121AA, 
orTRENTl22AA  into  any  engine. 

.\ltprnativp  Methods  of  Compliance 

(1)  The  Manager.  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Material  Incorporated  by  Refenincp 

(m)  You  must  use  the  service  information 
specified  in  Table  1  to  perform  the  actions 
required  by  this  AD.  The  Director  of  the 
Federal  Register  approved  the  incorporation 
by  reference  of  the  documents  listed  in  Table 
1  of  this  AD  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  a  copy 
from  Rolls-Royce  pic,  P.O.  Box  31.  Derby, 
England.  DE248BJ:  telephone:  011^4-1332- 
242424;  fax:  011-^4-1332-245418.  You  may 
review  copies  at  Federal  Aviation 
Administration.  New  England  Region.  Office 
of  the  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC.  Table  1  follows: 


Service  bulletin  No. 


Page 


Revision 


Date 


Rolls-Rovce  pic  Mandatory  Se-vice  Bulletin  RB.211-72-C224 


1 

14 

2-3 

3 

4-7 

4 

8-9 

3 

10-14 

4 

15-16 

3 

17 

4 

18-36 

3 

Total  Pages.  36. 


April  1-2,  2002 
September  12.  2001. 
April  12.  2002. 
Septemt>er  12.  2001. 
April  12.  2002. 
Septemtter  12.  2001. 
April  12.  2002 
Septemoe'  "2  200 1 
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Related  Information 

(n)  CAA  airworthiness  directive  010-03- 
99.  dated  April  12.  2002,  also  addresses  the 
subject  of  this  ,\D. 

Issued  in  Burlington,  Massachusetts,  on 
October  20,  2003 
Jay  I.  Pardee, 

Manager.  Eng'ne  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  03-27153  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  4910-13-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRParts4,  5,  9,  and16 
[Docket  No.  RM02-1 6-000] 

Hydroelectric  Licensing  Under  the 
Federal  Power  Act;  Correction 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  correction. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  correcting  the 
final  rule  concerning  the  process  for 
hydroelectric  licensing  under  the 
Federal  Power  Act  that  was  published 
on  August  25,  2003. 
EFFECTIVE  DATE:  October  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Clements.  202-502-8070. 
SUPPLEMENTARY  INFORMATION: 

■  The  final  rule  published  on  August  25. 
2003  at  68  FR  51070  is  corrected  as 
follows: 

PART  4— LICENSES,  PERMITS, 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

§4.32    [Connected] 

■  1.  On  page  51115,  in  the  third  column, 
in  the  amendment  to  §4.32.  Instructions 
b.  through  d.  are  redesignated  as 
Instructions  c,  through  e.,  and  a  new 
Instruction  b.  is  added  to  read  as  follows: 

■  b.  In  paragraph  (a)(5)(vi),  remove  the 
reference  "§  16.7"  and  add  in  its  place 
the  reference  "§16.11". 

■  2.  On  page  51115,  in  the  thud  column, 
in  the  amendment  to  §4.32,  redesignated 
instruction  6.e.  is  corrected  to  read  as 
follows: 

■  e.  In  paragraph  (h).  remove  "Division 
of  Project  Management"  and  add 
"Division  of  Hydropower  "Environment 
and  Engineering"  in  its  place. 

3.  On  page  51116.  in  the  first  column, 
in  the  text  of  §  4.32(b)(2),  in  the  second 
sentence,  following  the  word 
"application",  add  the  following  phrase: 
"on  the  Director  of  the  Commissions 


Regional  Office  for  the  appropriate 

region  and" 

§4.34    [Corrected] 

4.  On  page  51116,  in  the  second 
column,  in  the  text  of  §  4.34(b)(5), 
paragraphs  (b)(5)(ii)  and  (b)(5)(iii)  are 
correctly  designated  as  paragraphs 
(b)(5)(iii)  and  (b)(5)(iv)  respectively,  and 
a  new  paragraph  (b)(5)(ii)  is  added  to 
read  as  follows: 
***** 

(ii)  In  the  case  of  an  application 
process  using  the  alternative  procedures 
of  paragraph  4.34(i),  the  filing 
requirement  of  paragraph  (b)(5)(i)  shall 
apply  upon  issuance  of  notice  the 
Commission  has  accepted  the 
application  as  provided  for  in  paragraph 
4.32(d)  of  this  part. 


§  4.38    [Corrected] 

■  5.  On  page  51 11 7,  in  the  third  column, 
instruction  11. m.  amending  §  4.38(g)(1) 
is  removed  (this  instruction  is  a 
duplicate  of  instruction  11.1.) 

6.  On  page  51117,  in  the  third 
column,  in  the  text  of  §  4.38(a)(4),  add 
the  phrase  "Office  of  before  the  phrase 
"Energy  Projects". 

7.  On  page  51117,  in  the  third 
column,  in  the  text  of  §  4.38(b),  remove 
the  first  occurrence  of  the  reference 

"§  5.6"  and  add  in  its  place  "§  5.5". 

§4.39    [Corrected] 

8.  On  page  51119,  in  the  second 
column,  in  the  text  of  §4. 39(a),  remove 
the  sentence  "Two  duplicates  must  be 
made  on  sheets  of  each  original." 

9.  On  page  51119,  in  the  third 
column,  in  the  text  of  §  4.39(a),  add  the 
sentence  "Potential  appliccmts  or 
licensees  may  be  required  to  file  maps 
or  drawings  in  electronic  format  as 
directed  by  the  Commission."  to  the  end 
of  the  paragraph. 

§4.41     [Corrected] 

10.  On  page  51120,  in  the  first 
column,  the  text  of  §  4.41(h), 
introductory  text,  is  corrected  as 
follows: 

a.  In  the  second  sentence,  following 
the  phrase  "In  addition,"  remove  the 
phrase  "each  exhibit  G  boundary'  map 
must  be  submitted"  and  add  in  its  place 
"to  the  other  components  of  Exhibit  G, 
the  Applicant  must  provide  the  project 
boundarv'  data". 

b.  In  the  third  sentence,  remove  the 
phrase  "boundary  map"  and  add  in  its 
place  the  phrase  "boundary  data",  and 
remove  the  phrase  "+  40"  and  add  in  its 
place  the  phrase  "+  40". 

c.  Remove  the  fourth  sentence, 
begirming  wrjth  the  phrase  "Three 
copies"  and  add  in  its  place  the 


following  sentence:  "Three  sets  of  the 
maps  must  be  submitted  on  compact 
disk  or  other  appropriate  electronic 
media." 

§4.51     [Corrected] 

11.  On  page  51120,  in  the  second 
column,  the  text  of  §  4.51(e)(7)  is 
corrected  to  read  as  follows: 

(7)  An  estimate  of  the  cost  to  develop 
the  license  application; 

§4.61     [Corrected] 

12.  On  page  51120,  in  the  third 
column,  in  the  text  of  §4. 61(c)(4), 
remove  the  phrase  "project  which"  and 
add  in  its  place  the  phrase  "projects 
which". 

§4.70    [Corrected] 

■  13.  On  page  51120,  in  the  third 
column,  in  the  amendment  to  §  4.70, 
instruction  18  is  corrected  to  read  as 
follows: 

■  18.  In  §  4.70,  remove  the  phrase  "or 
other  hydroelectric  project  authorized  by 
Congress"." 

PART  5— INTEGRATED  LICENSE 
APPLICATION  PROCESS 

§5.1     [Corrected] 

14.  On  page  51121,  in  the  third 
column,  the  text  of  §  5.1(d)(1),  remove 
the  references  "§  5.2"  and  "§  5.3"  and 
add  in  their  places  the  references 

"§  5.5"  and  "§  5.6",  respectivefy. 

§5.3    [Corrected] 

15.  On  page  51122,  in  the  third 
column,  in  the  text  of  §  5.3(c)(l  )(ii)(F), 
remove  the  word  "commenter"  and  add 
in  its  place  the  word  "applicant." 

§  5.7    [Corrected] 

16.  On  page  51127,  in  the  first 
column,  in  the  text  of  §  5.7.  remove  the 
word  "issuance"  and  add  in  its  place 
the  word  "filing". 

§5.9    [Corrected] 

17.  On  page  51128,  in  the  second 
column,  in  the  text  of  §  5.9(c),  remove 
the  phrase  "incur  and  set"  and  add  in 
its  place  the  phrase  "incur  in  order  to 
set", 

§5.15    [Corrected] 

18.  On  page  51130.  in  the  first 
column,  in  the  text  of  §  5.15(c)(7), 
remove  the  number /'1 5"  and  add  in  its 
place  the  number  "30". 

19.  On  page  51130,  in  the  second 
column,  in  the  text  of  §  5.15(f),  remove 
the  reference  to  paragraphs  "(c)(4)-(7)" 
and  add  in  its  place  "(c)(2}-(7)". 

§5.18    [Corrected] 

20.  On  page  51131,  in  the  second 
column,  in  the  text  of  §  5.18(a)(3)(i)(A), 
remove  the  phrase  "owner  or  record" 


Federal  Register/ Vol.  68.  No.   210    Thursday.  October  30.  2003    Ruie.s  and 


Regulations 


61743 


and  add  in  its  place  the  phrase  "nwner 
of  record". 

§5.19     [Corrected] 

21.  On  page  51135.  in  the  third 
column,  in  the  text  of  §  5.19(d).  remove 
the  word  "publishing"  and  add  in  its 
place  the  word  "publish". 

§  5.20    [Corrected] 

22.  On  page  51136.  in  the  first 
column,  in  the  text  of  §  5.20(b)(2). 
paragraph  (b)(2)(iii)  is  redesignated  as 
paragraph  (b)(3). 

§  5.22     [Corrected] 

23.  On  page  51 136,  in  the  second 
column,  in  the  text  of  §  5.22(a), 
introductory  text,  the  word  "filing"  is 
removed. 

24.  On  page  51136.  in  the  second 
column,  in  the  text  of  §  5.22(a)(1). 
remove  the  phrase  "or  §  5.21;"  and  add 
in  its  place  the  phrase  "or  §  5.21):". 

§  5.24     [Corrected] 

25.  On  page  51137.  in  the  first 
column,  in  the  text  of  §  5.24(c),  remove 
the  phrase  "and  should"  and  add  in  its 
place  the  phrase  "as  should". 

§5.27     [Corrected] 

26.  On  page  51138.  in  the  first 
column,  in  the  text  of  §  5.27(d),  remove 
the  reference  '*?  5.23"  and  add  in  its 
place  the  reference  "§5.22". 

§5.28    [Corrected] 

27.  On  page  51138,  in  the  second 
column,  in  the  text  of  §  5.28(c).  remove 
the  phrase  '§  5.23"  and  add  in  its  place 

the  phrase  "§5.22" 

PART  9— TRANSFER  OF  LICENSE  OR 
LEASE  OF  PROJECT  PROPERTY 

§9.10     [Corrected] 

28.  On  page  51139,  in  the  second 
column,  above  instruction  29,  correct 
the  section  heading  to  read;  "§  9.10 
[Amended]". 

PART  16— PROCEDURES  RELATING 
TO  TAKEOVER  AND  RELICENSING  OF 
LICENSED  PROJECTS 

§16.8     [Corrected] 

■  29.  On  pages  51140-141,  in  the  third 
column  of  page  51140  and  the  first 
column  of  page  51141,  in  the  amendment 
to  §  16.8.  redesignate  Instructions  h. 
through  p.  as  Instructions  i.  through  q., 
respectively,  and  add  after  Instruction  g. 
the  following  instruction: 

■  h.  In  paragraph  (c)(2),  remove  the 
reference  "(b)(4)(i)-(vi)"  and  add  in  its 
place  the  reference  "(b)(5)(i)-(vi)." 

30.  On  page  51141,  in  the  first 
column,  the  text  of  §  16.8(b)(2)  add  after 
the  word  "exemption"  the  following 
phrase:  "or  a  potential  applicant  which 


elects  to  use  the  licensing  procedures  of 
Parts  4  or  16  of  this  chapter  prior  to  July 
23,  2005,". 

31.  On  page  51143,  in  the  first 
column,  in  the  note  preceding 
Appendix  A.  "will  appear"  is  corrected 
to  read  "will  not  appear". 

Dated:  October  24,  2003, 
Magalie  R.  Salas. 
Secrfftar\\ 
[FR  Doc.  03-27405  Filed  10-29-0.3;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  866 
[Docket  No.  2003P-0450] 

Medical  Devices:  Immunology  and 
Microbiology  Devices:  Classification  of 
the  West  Nile  Virus  IgM  Capture  Ellsa 
Assay 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classif\'ing  the 
West  Nile  Virus  IgM  Capture  Elisa  assay 
into  class  II  (special  controls).  The 
agency  is  taking  this  action  in  response 
to  a  petition  submitted  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  as  amended  by  the  Medical 
Device  Amendments  of  1976  (the 
amendments),  the  Safe  Medical  Devices 
Act  of  1990,  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  The  agency  is 
classif>'ing  this  device  into  class  II 
(special  controls)  in  order  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  announcing  the  availability  of  a 
guidance  document  that  will  serve  as 
the  special  control  for  the  device. 

DATES:  This  rule  is  effective  December  1 . 

2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hojvat,  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration,  2098  Gaither 
Rd..  Rockville,  MD  20850,  301-594- 
2096 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  section  513(f)(1)  of 
the  act  (21  U.S.C.  360c(f)(l))  devices 
that  were  not  in  commercial  distribution 
before  Mav  28,  1976,  the  date  of 


enactment  of  the  amendments,  generallv 
referred  to  as  postamendments  devices, 
are  classified  automatically  by  statute 
into  class  III  without  any  FDA 
rulemaking  process.  These  devices 
remain  in  class  III  and  require 
premarket  approval,  unless  and  until 
the  device  is  classified  or  reclassified 
into  class  I  or  II  or  FDA  issues  an  order 
finding  the  device  to  be  substantiallv 
equivalent,  in  accordance  with  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  marketed 
devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  FDA  regulations. 

Section  513(f)(2)  of  tne  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  for  a  device  that  has  not 
previously  been  classified  may.  within 
30  days  after  receiving  an  order 
classifving  the  device  in  class  III  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classify'  the  device  under  the  criteria 
set  forth  in  section  51 3(a)(l )  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify-  the  device  by 
written  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  issuing  an  order 
classif\'ing  the  device.  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  the  classification. 

On  July  3,  2003,  FDA  received  a 
petition  submitted  under  section 
513(f)(2)  of  the  act  by  PANBIO,  Ltd. 
seeking  an  evaluation  of  the  automatic 
class  III  designation  of  its  West  Nile 
Virus  IgM  Capture  Elisa  Assay.  In 
accordance  with  section  513(f)(1)  of  the 
act,  FDA  issued  an  order  automatically 
classih'ing  the  West  Nile  Virus  IgM 
Capture  Elisa  Assay  in  class  III  because 
it  was  not  substantially  equivalent  to  a 
device  that  was  introduced  or  delivered 
for  introduction  into  interstate 
commerce  for  commercial  distribution 
before  May  28.  1976.  or  a  device  that 
was  subsequently  reclassified  into  class 
I  or  II.  After  reviewing  information 
submitted  in  the  petition,  FDA 
determined  that  the  West  Nile  Virus  IgM 
Capture  Elisa  Assay  can  be  classified  in 
class  II  under  the  generic  name.  West 
Nile  Virus,  Serological  Reagents,  with 
the  establishment  of  special  controls. 
West  Nile  virus  serological  reagents  are 
devices  that  consist  of  antigens  and 
antisera  for  the  detection  of  anti-West 
Nile  virus  IgM  antibodies,  in  human 
serum,  from  individuals  that  have  signs 
and  symptoms  consistent  with  viral 
meningitis/encephalitis.  The  detection 
aids  in  the  clinical  laboratory  diagnosis 
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of  viral  meningitis/encephalitis  caused 
by  West  Nile  virus. 

FDA  has  identified  the  risk  to  health 
associated  specifically  with  this  type  of 
device  as  improper  patient  management. 
Therefore,  in  addition  to  the  general 
controls  of  the  act.  the  device  is  subject 
to  a  special  controls  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Serological 
Reagents  for  the  Laboratory  Diagnosis  of 
West  Nile  Virus." 

The  class  II  special  controls  guidance 
provides  information  on  how  to  meet 
premarket  (510(k))  submission 
requirements  for  the  device,  including 
recommendations  for  labeling  and 
performance  studies.  FDA  believes  that 
adherence  to  the  class  II  special  controls 
addresses  the  potential  risk  to  health 
identified  previously  and  provides  a 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Following  the  effective  date  of  this 
final  classification  rule,  any  firm 
submitting  a  510(k)  premarket 
notification  for  West  Nile  virus 
serological  reagents  will  need  to  address 
the  issues  covered  in  the  special 
controls  guidance  document.  However, 
the  firm  need  only  show  that  its  device 
meets  the  recommendations  of  the 
guidance  or  in  some  other  way  provides 
equivalent  assurances  of  safety  and 
effectiveness. 

Section  510{m)  of  the  act  provides 
that  FDA  may  e.xempt  a  class  II  device 
from  the  premarket  notification 
requirement  under  section  510(k)  of  the 
act.  if  FDA  determines  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  For  this  type 
of  device.  FDA  has  determined  that 
premarket  notification  is  necessar\'  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and,  therefore,  the 
device  is  not  exempt  from  the  premarket 
notification  requirements.  In  general.    ■ 
West  Nile  virus  serological  reagents  are 
devices  that  consist  of  antigens  and 
antisera  for  the  detection  of  anti-West 
Nile  virus  IgM  antibodies,  in  human 
serum,  from  individuals  that  have  signs 
and  symptoms  consistent  with  viral 
meningitis/encephalitis.  The  detection 
aids  in  the  clinical  laboratory  diagnosis 
of  viral  meningitis/encephalitis  caused 
by  West  Nile  virus. 

FDA  review  of  performance 
characteristics  and  labeling  will  ensure 
that  acceptable  levels  of  performance  for 
both  safety  and  effectiveness  are 
addressed  before  marketing  clearance. 
Thus,  persons  who  intend  to  market  this 
device  must  submit  to  FDA  a  premarket 
notification  submission  containing 
information  on  West  Nile  virus 


serological  reagents  before  marketing 
*he  device. 

On  July  8,  2003,  FDA  issued  an  order 
classifying  the  West  Nile  Virus  IgM 
Capture  Elisa  assay  and  substantially 
equivalent  devices  of  this  generic  type 
into  class  II  under  the  generic  name. 
West  Nile  Virus,  Serological  Reagents. 
FDA  identifies  this  generic  type  of 
device  as  West  Nile  virus  serological 
reagents,  which  are  devices  that  consist 
of  antigens  and  antisera  for  the 
detection  of  anti-West  Nile  virus  IgM 
antibodies,  in  human  serum,  from 
individuals  that  have  signs  and 
symptoms  consistent  with  viral 
meningitis/encephalitis.  The  detection 
aids  in  the  clinical  laboraton,'  diagnosis 
of  viral  meningitis/encephalitis  caused 
by  West  Nile  virus. 

FDA  is  codifying  this  device  by 
adding  §866.3940.  The  order  also 
identifies  a  special  control  applicable  to 
this  device,  a  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  West  Nile  Virus 
Serological  Assay." 

11.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Serological 
Reagents  for  the  Laboratory  Diagnosis  of 
West  Nile  Virus"  via  your  fax  machine, 
call  the  CDRH  Facts-on-Demand  system 
at  800-899-0381  or  301-827-0111  from 
a  touch-tone  telephone.  At  the  first 
voice  prompt  press  1  to  enter  the 
system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
document  number  (1206)  followed  by 
the  pound  sign  [#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  documents  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  httpJ/w'ww.fda.gov/cdrh. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 


that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601—612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Act  of 
1996  (Public  Law  104-121)).  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulator^' 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  it  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  knows  of  only  one 
manufacturer  of  this  type  of  device. 
Classification  of  these  devices  from 
class  III  to  class  II  will  relieve 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  of  section  515  of 
the  act  (21  U.S.C.  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency,  therefore,  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
not  impose  costs  of  SlOO  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate  and,  therefore,  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary'  impact  statement  is 
not  required. 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[T.D.  TTB-6:  Notice  No.  963] 


VI.  Paperwork  Reduction  Act  of  1995  RIN  1513-AA36 


This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  b\ 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects  in  21  CFR  Fart  866 

Biologies,  Laboratories,  Medical 
devices. 

■  Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  866  is 
amended  as  follows; 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  .360.  360c.  360e. 
360j.  3601.  371. 

■  2.  Section  866.3940  is  added  to  subpart 
D  to  read  as  follows: 

§  866.3940    West  Nile  virus  serological 
reagents. 

(a)  Identification.  West  Nile  virus 
serological  reagents  are  devices  that 
consist  of  antigens  and  antisera  for  the 
detection  of  anti-West  Nile  virus  IgM 
antibodies,  in  human  serum,  from 
individuals  who  have  signs  and 
symptoms  consistent  with  viral 
meningitis/encephalitis.  The  detection 
aids  in  the  clinical  laboratory  diagnosis 
of  viral  meningitis/encephalitis  caused 
by  West  Nile  virus. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance  entitled  'Class  II  Special 
Controls  Guidance  Document: 
Serological  Reagents  for  the  Laboratory 
Diagnosis  of  West  Nile  Virus."  See 

§  866.1(e)  for  the  availability  of  this 
guidance  document. 

Dated:  October  8.  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

[¥R  Dor.  03-27294  Filed  10-29-03;  8:45  am) 

BILLING  CODE  4160-01-S 


Bennett  Valley  Viticultural  Area 
{2002R-009T) 

agency:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB).  Treasury. 
ACTION:  Treasurv'  decision,  final  rule. 

SUMMARY:  This  Treasury  decision 
establishes  the  Bennett  Valley 
viticultural  area  in  Sonoma  Countv', 
California.  It  is  entirely  within  the  North 
Coast  viticultural  area  and 
predominantly  in  the  Sonoma  Vallev 
viticultural  area,  except  for  a  small 
overlap  into  the  Sonoma  Coast 
viticultural  area.  The  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  believes 
the  use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  helps  consumers 
identify  the  wines  they  may  purchase.  It 
also  allows  wineries  to  better  designate 
the  specific  grape-growing  area  in  which 
their  wine  grapes  were  grown. 
EFFECTIVE  DATE:  Dp(  cmbpr  2Q.  2nm 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
A.  Sutton,  Specialist,  Regulations  and 
Procedures  Division  (Oregon),  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau,  946 
Northwest  Circle  Blvd..  #286,  Corvallis, 
OR  q7330;  tplpphone:  415-271-1254. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

TTB  Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasur\'  to  issue 
regulations  to  carry  out  the  Act's 
provisions.  The  Secretary'  has  delegated 
this  authority  to  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  (TTB). 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  part  9,  American  Viticultural 
Areas,  contains  the  list  of  approved 
viticultural  areas. 


Definition 

Title  27  CFR.  section  4.25(e)(1), 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  h\  geographic  features 
whose  boundar}-  has  been  delineated  in 
subpart  C  of  part  9.  The  establishment 
of  viticultural  areas  allows  the 
identification  of  regions  where  a  given 
quality,  reputation,  or  other 
characteristics  of  the  wine  is  essentiallv 
attributable  to  its  geographic  origin.  We 
believe  that  the  establishment  of 
viticultural  areas  allows  wineries  to 
describe  more  acciu'ately  the  origin  of 
their  wines  to  consumers  and  helps 
consumers  identify-  the  wines  they 
purchase.  Establishment  of  a  viticultural 
area  is  neither  an  approval  nor 
endorsement  by  TTB  of  the  wine 
produced  there. 

Requirements 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include — 

•  Evidence  that  the  proposed 
viticultural  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soils,  elevation,  physical  features,  etc., 
distinguish  it  from  surrounding  areas; 

•  A  description  of  the  proposed 
viticultural  area's  specific  boundaries, 
based  on  features  found  on  maps 
approved  by  the  United  States 
Geological  Sur\'ey  (USGS);  and 

•  A  copy  of  the  appropriate  USGS- 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Impact  on  Current  Wine  Labels 

With  this  viticultural  area's 
establishment,  bottlers  who  use  brand 
names  like  Bennett  Valley  may  be 
affected.  If  you  fall  in  this  categor>',  you 
must  ensure  that  your  existing  products 
are  eligible  to  use  the  name  of  the 
viticultural  area  as  an  appellation  of 
origin.  For  a  wine  to  be  eligible,  at  least 
85  percent  of  the  grapes  in  the  wine 
must  have  been  grown  within  the 
viticultural  area. 

If  the  wine  is  not  eligible  for  the 
appellation,  you  must  change  the  brand 
name  and  obtain  approval  of  a  new- 
label.  Different  rules  apply  if  you  label 
a  wine  in  this  category  with  a  brand 
name  traceable  to  a  label  approved  prior 
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to  July  7.  1986.  See  11  CFR  4.39(i)  for 
details.  Additionally,  if  you  use  the 
viticultural  area  name  on  a  wine  label 
in  a  context  other  than  appellation  of 
origin,  the  general  prohibitions  against 
misleading  representation  in  part  4  of 
the  regulations  apply. 

Homeland  Security  Act  of  2002 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol. 
Tobacco.  Firearms,  and  Explosives  in 
the  Department  of  Justice.  Regulation  of 
alcohol  beverage  labels,  including 
viticultural  area  designations,  is  the 
responsibility  of  the  new  TTB. 
References  to  ATF  and  TTB  in  this 
document  reflect  the  time  frame,  before 
or  after  Januarv'  24,  2003.  of  the 
viticultural  area  establishment  process. 

Bennett  Valley  Petition 

ATF  received  a  petition  from 
Matanzas  Creek  Winery  of  Santa  Rosa, 
California,  proposing  a  new  viticultural 
area  to  be  called  "Bennett  Valley."  The 
8.140-acre  viticultural  area  currently  has 
650  acres  of  planted  vineyards.  It  is 
located  in  Sonoma  County.  California, 
just  southeast  of  the  city  of  Santa  Rosa 
and  approximately  45  miles  northeast  of 
San  Francisco.  The  Bennett  Valley 
viticultural  area  is  entirely  within  the 
North  Coast  viticultural  area,  is  almost 
completelv  within  the  Sonoma  Valley 
viticultural  area,  and  has  a  small  281- 
acre  overlap  into  the  Sonoma  Coast 
viticultural  area  to  the  west.  It  also 
partially  overlaps  the  Sonoma  Mountain 
viticultural  area,  which  is  entirely 
within  the  larger  Sonoma  Valley 
viticultural  area. 

The  Bennett  Vallev  viticultural  area  is 
about  5.5  miles  long,  northwest  to 
southeast,  3.15  miles  across  at  its  widest 
point,  and  resembles  the  shape  of  a 
downward-pointing  bullet.  The  floor  of 
Bennett  Valley  runs  the  petitioned 
area's  length,  and  Bennett  Valley  Road 
meanders  hom  its  northwest  to 
southeast  boundaries.  The  Bennett 
Vallev  viticultural  area,  including  the 
surrounding  hills  and  mountains, 
comprises  the  Matanzas  Creek 
watershed.  This  creek  flows  west  into 
the  Russian  River  drainage  system  and 
eventually  to  the  Pacific  Ocean. 
Differences  in  topography,  soils,  and 
climate  distinguish  the  Bennett  Valley 
viticultural  area  hom  the  surrounding 
areas. 


Name  Evidence 

The  area  is  locally  known  as  Bennett 
Valley,  it  is  named  after  James  N. 
Bennett,  an  1849  immigrant  settler  who 
arrived  by  wagon  train.  His  arrival 
coincided  with  the  1849  Gold  Rush  that 
brought  settlers  to  California,  helping 
Bennett  Valley  grow  as  an  agricultural 
region  knovm  for  grapes,  apples,  hay, 
wheat,  oats,  barley,  and  livestock.  The 
Bennett  Valley  Grange  Hall  was  built  in 
1873  and  it  still  stands  on  Grange  Road 
in  Bemiett  Valley,  as  noted  on  the  USGS 
Santa  Rosa  quadrangle  map.  An  excerpt 
from  the  1877  "Historical  Atlas  Map  of 
Sonoma  County"  states  that  if  Bennett 
Valley  "has  any  specialty,  it  is  for  fruit 
and  grape  culture." 

Evidence  for  the  current  use  of  the 
Beruiett  Valley  name  includes 
references  from  a  book  by  Don  Edwards, 
"Making  the  Most  of  Sonoma  County,  A 
California  Guide,"  which  states, 
"Bennett  Valley — squeezed  between 
Tavlor  Mountain  and  the  Sonoma 
Mountains  on  the  west,  Bennett  Peak 
(Yulupa  to  the  Indians)  and  Bennett 
Ridge  to  the  east — has  been  ranching 
and  farming  country  since  the  days 
when  Missourian  William  Bennett 
settled  here."  The  Bennett  Valley 
Homeowner's  Association's  web  site 
includes  a  boundary  description  similar 
to  that  of  the  Bennett  Valley  viticultural 
area.  The  Sonoma  County  telephone 
book  has  24  business  listings  using  the 
Bennett  Valley  name,  including  the 
Bennett  Valley  Union  School  District. 
The  Bennett  Valley  School. is  identified 
on  the  USGS  Santa  Rosa  quadrangle 
map  just  inside  the  area's  northwest 
boundary  line.  The  Sonoma  County 
government's  Bennett  Valley  Area  Plan 
includes  all  but  the  northern-most 
portion  of  the  viticultural  area. 

Boundary  Evidence 

The  Bennett  Valley  viticultural  area's 
boundaries  are  based  on  historical  and 
current  viticulture,  the  physical  limits 
of  the  Matanzas  Creek  watershed,  and 
the  area's  growing  conditions,  including 
its  soil,  terrain,  and  a  unique 
microclimate  with  a  strong  coastal 
influence  in  a  sheltered,  inland  location. 
Historically,  24  grape  growers  are  linked 
with  Bennett  Valley  agriculture.  In 
1862,  early  settler  Isaac  DeTurk  planted 
a  30-acre  vineyard  at  the  base  of  Bennett 
Mountain.  By  1878  he  was  producing 
100.000  gallons  of  wine  from  his  own 
and  purchased  grapes  at  his  winery 
located  within  this  viticultural  area  on 
Grange  and  Bennett  Valley  roads. 

Modern  accounts  indicate  that, 
around  the  turn  of  the  century, 
phylloxera  disease  killed  some  of 
Bennett  Valley's  estimated  2,000 


vineyard  acres,  while  Prohibition  ended 
the  balance  of  the  Valley's  wine  grape 
industry.  A  resurgence  of  wine  grape 
growing  in  Bennett  Valley  started  in 
1975  when  the  Matanzas  Creek  Winery 
planted  20  acres  of  grapes,  and  the 
Valley  now  has  approximately  650 
vineyard-acres. 

Physical  Features 

Bennett  Valley  is  surrounded  on  three 
sides  by  the  Sonoma  Mountain  Range 
and  on  the  north  side  by  the  city  of 
Santa  Rosa.  The  mountainous 
boundaries,  generally  defined  by 
ridgelines.  indicate  the  outer  limits  of 
the  Matanzas  Creek  watershed.  Taylor 
and  Bennett  Mountains  provide  anchors 
for  the  area's  western  and  eastern 
boundary,  respectively,  while  the  1.600- 
foot  elevation  line  on  Sonoma  Mountain 
defines  the  southern  boundary. 
Elevations  within  the  area  range  from 
250  to  1.850  feet,  with  most  vineyards 
between  the  500-  and  600-foot  level. 

The  Bennett  Valley  viticultural  area 
boundary  starts  at  Taylor  Mountain's 
peak  and  continues  straight  northeast, 
coinciding  with  a  portion  of  the  Sonoma 
Valley  viticultural  area  boundary  line. 
The  lower  northern  elevations  open  to 
the  Santa  Rosa  Valley  and  the  city  of 
Santa  Rosa,  where,  at  the  northernmost 
point,  the  boundary  line  turns  southeast 
at  a  65-degree  angle.  The  northeastern 
and  eastern  boundaries,  primarily  a 
series  of  straight  lines  connecting 
elevation  points,  follow  the  ridgelines 
through  the  peak  of  Bennett  Mountain 
that  outline  the  eastern  side  of  the 
Matanzas  Creek  watershed. 

The  Bennett  Valley  area's  southern 
boundarv'  follows  the  1,600-foot 
elevation  line  along  Sonoma  Mountain's 
north  side  and  then  a  westerly  straight 
line  to  a  900-foot  elevation  point.  The 
southwestern  boundary  uses 
intersections  and  markers,  within  the 
Matanzas  Creek  watershed,  to  close  the 
boundary  line  at  Taylor  Mountain. 
Crane  Canyon,  on  the  area's 
southwestern  side,  provides  an  opening 
in  the  mountains  for  the  cooling  coastal 
fogs  and  breezes  from  the  Pacific  coast, 
which  moderate  the  Bennett  Valley's 
climate. 

Growing  Conditions 

Soils 

The  Bennett  Valley  viticultural  area's 
soils  vary  from  the  svurounding  areas, 
due  to  the  different  composition 
percentages  of  its  predominant 
Goulding-Toomes-Guenoc  Association. 
There  are  differences  in  the  distribution 
of  Spreckels.  Laniger.  Haire.  and  Red 
Hill  clay  loam  soils  between  the  Bennett 
Vallev  viticultural  area  and  nearby 
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portions  of  the  Sonoma  Valley 
viticultural  area.  Soils  in  the  Sonoma 
Mountain  viticultural  area,  other  than 
the  overlapping  portion,  van,-  from  those 
within  the  Bennett  Valley  area. 
The  foothills  soils,  comprised 
primarily  of  the  Goulding-Toomes-  _ 
Guenoc  Association,  are  of  a  volcanic 
origin  that  include  lava  flows,  tuff  beds. 
sandstone,  gravel,  and  some 
conglomerate.  The  lower  slopes  and 
vallev  floor  soils  have  more  variety, 
including  some  of  alluvial  origin.  The 
distribution  of  Spreckels  loam,  a  well- 
drained  loam  with  clay  subsoil  is  about 
24  percent  in  the  Bennett  Valley  area,  27 
percent  in  the  Sonoma  Mountain 
viticultural  area,  and  almost  42  percent 
in  the  common  area  that  overlaps  the 
two  areas. 

Climate 

The  Bennett  Valley  viticultural  area 
has  a  unique  microclimate,  resulting 


from  its  sheUered  inland  location  and 
access  to  cooling  coastal  fogs  and 
breezes.  The  broad  and  tall  Sonoma 
Mountain  diverts  the  foggy,  south-to- 
north  coastal  breezes  of  the  Petaluma 
gap  to  the  north  and  into  the  Crane 
Canvon  gap.  This  gap.  between  Sonoma 
Mountain  and  Taylor  Mountain,  funnels 
the  coastal  fog  and  winds  east  into  the 
Bennett  Valley.  Rainfall  amounts  in  the 
Bennett  Valley  area  are  17  to  25  percent 
higher  than  in  the  areas  to  the 
immediate  north  and  east.  Valley 
residents  indicate  that  rainfall  amounts 
vary  with  elevation  and  proximity  to  the 
mountains  and  wind  patterns. 

Overlaps  With  the  Sonoma  Mountain 
and  Sonoma  Coast  Viticultural  Areas 

The  Bennett  Valley  area  is  almost 
entirely  within  the  Sonoma  Valley 
viticultural  area.  The  Sonoma  Mountain 
viticultural  area,  which  is  totally  within 


the  larger  Sonoma  Valley  viticultural 
area,  overlaps  13.1  percent  of  the 
Bennett  Valley  area.  A  small  part.  3.4 
percent,  of  the  Bennett  Valley 
viticultural  area  overlaps  into  the 
Sonoma  Coast  viticultural  area.  The 
Sonoma  Coast  and  the  interior  Sonoma 
Valley  viticultural  areas,  both  within  the 
larger  North  Coast  viticultural  area, 
share  a  common  boundary  line  along 
Sonoma  Valley's  western  border.  This 
common  boundar\-  line  is  the  site  of  the 
boundarv's  small  overlap  into  the 
Sonoma  Coast  area. 

The  following  table  summarizes  the 
8.140-acre  Bennett  Valley  viticultural 
area's  overlaps  with  other,  established 
viticultural  areas: 


Viticultural  area 


Sonoma  Valley  Viticultural  Area  (27 
CFR  9.29) 

The  Bennett  Valley  viticultural  area  is 
primarilv  within  the  Sonoma  Valley 
viticultural  area.  The  Bennett  Valley 
area  occupies  7.859  acres,  or 
approximately  7  percent,  of  the  larger 
Sonoma  Valley  viticultural  area's 
acreage.  The  Sonoma  Valley  viticultural 
area  petition  included  the  Bennett 
Valley  due  to  its  similar  soil  and 
climate.  The  Sonoma  Mountain 
viticultural  area  is  totally  within,  and 
located  in  the  western  portion  of.  the 
Sonoma  Valley  viticultural  area. 

Sonoma  Mountain  ViticuUural  Area  (27 
CFR  9.102] 

The  Bennett  Valley  viticultural  area 
overlaps  1,063  acres  (13.1  percent  of  its 
territorv)  of  the  Sonoma  Mountain 
viticultural  area,  which  is  itself  lotallv 
within  the  Sonoma  Valley  viticultural 
area.  The  overlap  is  in  the  southeast 
corner  of  the  Bennett  Valley  area  and 
the  northwestern  portion  of  the  Sonoma 
Mountain  area.  The  overlap  is  seen  on 
the  Glen  Ellen  and  Kenwood  USGS 
maps  in  Sections  11  through  14.  T6N. 
R7\V.  The  overlap  is  mainly  that  portion 
of  the  Bennett  Valley  viticultural  area 


north  of  the  1 .600-foot  elevation  line  on 
Sonoma  Mountain  in  Sections  13.  14. 
and  23.  and  the  land  east  of  the  common 
line  between  Sections  15  and  14,  as 
shown  on  the  Glen  Ellen  map.  The 
northern  limit  of  the  overlap  is  the  800- 
foot  elevation  line  from  its  southern 
most  intersection  with  the  common  line 
between  Sections  10  and  11  to  its 
intersection  with  Bennett  Valley  Road, 
as  shown  on  the  Kenwood  map. 

The  overlap  area  between  the  Bennett 
\'alley  and  the  Sonoma  Mountain 
viticultural  areas  contains  common 
geographic  features,  including  the 
Matanzas  Creek  watershed,  similar 
vineyard  elevations,  and  the  "thermal 
belt"  phenomenon.  This  thermal 
phenomenon  drains  cold  air  and  fog 
from  the  upper  mountain  slopes  to  the 
lower  elevations,  which  moderates 
temperatures  at  the  lower  levels.  The 
overlapping  area  is  within  the  Crane 
Canvon  wind  gap  range,  which  delivers 
the  Pacific  Ocean's  cooling  marine 
influence  to  the  Bennett  Valley  area. 
Strong  soil  similarities,  within  the 
Bennett  Valley  and  Sonoma  Mountain 
overlapping  boundary  area,  include 
Goulding  clay  loam  that  covers  30.2 
percent  of  the  Bennett  Valley  area,  33.4 


Acres  within  ttie 

Bennett  Valley 

area 


Sonoma  Valley  only 

Sonoma  Mountain  (within  Sonoma  Valley  area) 

Total  within  Sonoma  Valley 

Sonoma  Coast  

Grand  Total  ; 


6,796 
1.063 


7,859 
281 


8.140 


Percent  of  the 

Bennett  Valley 

area  in  overlap 

(percent) 


83.5 
13.1 


96.6 
3.4 


100.0 


percent  of  this  overlapping  area,  and 
from  7.4  to  49.8  percent  of  other 
sections  of  Sonoma  Valley  viticultural 
areas.  Goulding  cobbly  clay  loam  covers 
18.5  percent  of  the  Bennett  Valley  area, 
19.0  percent  of  the  Sonoma  Mountain 
overlap,  and  covers  10.8  to  43.1  percent 
of  other  areas. 

Several  Sonoma  Mountain  area  grape 
growers  state  that  diverse  growing 
conditions  exist  on  different  sides,  and 
at  various  elevations,  on  Sonoma 
Mountain.  Specifically,  they  explain 
that  the  overlapping  area  benefits  from 
the  coastal  influence  and  wind,  which 
contrasts  to  the  protected,  warmer, 
eastern  side  of  the  mountain. 

Sonoma  Coast  Viticultural  Area  (27  CFR 
9.116) 

The  Bennett  Valley  viticultural  area 
overlaps  approximately  281  acres  (3.4 
percent  of  its  territory)  of  the 
established  Sonoma  Coast  viticultural 
area.  This  overlapping  area  is  in  two 
portions  on  the  Bennett  Valley's  west 
boundar\-  side.  The  first  is  located  north 
of  Crane  Canvon  Road  and  can  be  found 
in  Sections  9  and  8,  T6N,  R7W.  on  the 
Cotati  and  Santa  Rosa  USGS  maps.  The 
second  is  located  in  Sections  15  and  16. 
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T6N,  R7W.  on  the  Cotati  map.  This 
section  of  the  Sonoma  Valley  and 
Sonoma  Coast  viticultural  areas 
common  boundary  line  spans  a  remote 
section  of  the  Sonoma  Mountains, 
where  determining  the  exact  limits  of 
the  Matanzas  Creek  watershed  might 
have  challenged  previous  viticultural 
area  petitioners  in  drawing  boundary 
lines. 

The  original  intent  of  the  Bennett 
Vallev  viticultural  area  petitioners  was 
to  follow  the  Sonoma  Valley  area's 
western  border  and  not  overlap  into  the 
Sonoma  Coast  viticultural  area. 
However,  in  the  overlap  north  of  Crane 
Canyon  Road,  the  petitioners  discovered 
that  the  former  George  N.  Whitaker 
vineyard,  a  historically  significant 
Bennett  Vallev  vinevard,  straddles  the 
common  boundarv  line  between  the 
Sonoma  Coast  and  Sonoma  Valley 
viticultural  areas.  The  vineyard,  and  the 
immediately  surrounding  land,  is 
similar  to  the  Bennett  Valley  viticultural 
area  due  to  its  drainage  into  the 
Matanzas  Creek  watershed,  its  direct 
receipt  of  the  cooling  marine  influence 
from  the  Crane  Canyon  gap,  and  terrain 
and  soils  that  are  consistent  with 
Bennett  Valley  viticultural  area.  To 
avoid  again  dividing  this  vineyard 
between  two  viticultural  areas,  the 
petitioners  extended  their  boundary  line 
about  a  quarter-mile  west  into  the 
Sonoma  Coast  viticultural  area,  creating 
the  small.  281-acre  overlap. 

The  terrain,  soils,  and  microclimate  of 
this  Sonoma  Coast  overlap  are 
consistent  with  the  Bennett  Valley 
viticultural  area.  The  area  is  totally 
within  the  Matanzas  Creek  watershed 
and  on  the  Sonoma  Valley  side  of  the 
dividing  ridge.  The  elevations,  from  680 
to  960  feet,  are  consistent  with  the 
surrounding  Bennett  Valley  areas.  The 
Goulding  soils  predominate  the 
overlapping  area  and  are  similar  to  the 
rest  of  the  Bennett  Valley  area.  The 
Crane  Canyon  gap  gives  this  overlap 
area  the  same  cooling  marine  influence 
as  the  rest  of  the  Bennett  Valley 
viticultural  area. 

Notice  of  Proposed  Rulemaking 

ATF  published  a  notice  of  proposed 
rulemaking  regarding  the  establishment 
of  the  Bennett  Valley  viticultural  area  in 
the  November  22,  2002,  Federal 
Register  as  Notice  No.  963  (67  FR 
70352).  In  that  notice.  ATF  requested 
comments  by  January  21,  2003,  from  all 
interested  persons.  No  comments  were 
received  concerning  the  establishment 
of  the  Bennett  Valley  viticultural  area. 
Therefore,  under  the  provisions  of  the 
Federal  Alcohol  Administration  Act  and 
our  regulations,  we  accept  the  petition 
and  establish  the  Bennett  Valley 


viticultural  area  in  Sonoma  County, 
California. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U,S.C,  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  regulation  imposes  no  new 
reporting,  recordkeeping,  or  other 
administrative  requirement.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  would  be  the  result  of  a 
proprietor's  efforts  and  consumer 
acceptance  of  wines  from  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  58  FR  51735. 
Therefore,  it  requires  no  regulatory 
assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.A.  Sutton  (Oregon),  Regulations 
and  Procedures  Division.  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 
Authority  and  Issuance 

■  For  the  reasons  discussed  in  the 
preamble,  we  amend  title  27,  Code  of 
Federal  Regulations,  part  9,  American 
Viticultural  Areas,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

■  2.  Subpart  C  is  amended  by  adding 
!^  y.l42  to  read  as  follows: 

§9.142     Bennett  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Bennett  Valley". 

(h)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Bennett  Valley  viticultural  area  are 
four  1:24,000  scale  USGS  topographic 
maps.  They  are  titled: 


(1)  Santa  Rosa  Quadrangle,  CA — 
Sonoma  Co.  1994 

(2)  Kenwood  Quadrangle,  CA  1954, 
photorevised  1980 

(3)  Glen  Ellen  Quadrangle.  CA— 
Sonoma  Co.  1954,  photorevised  1980 

(4)  Cotatf  Quadrangle,  CA — Sonoma 
Co.  1954,  photorevised  1980 

(c)  Boundary.  The  Bennett  Valley 
viticultural  area  is  entirely  within 
Sonoma  County,  California,  and  is 
located  northwest  of  the  peak  of 
Sonoma  Mountain  and  southeast  of  the 
city  of  Santa  Rosa. 

(1)  Beginning  at  the  peak  of  Taylor 
Mountain  (BM  1401),  Section  6,  teN, 
R7W,  proceed  straight  northeast  to  the 
intersection  of  the  common  line 
between  Sections  31  and  32  and  the 
560-foot  elevation  line,  T7N,  R7W: 
continue  straight  northeast  at  the  same 
angle,  crossing  the  Bennett  Valley  Golf 
Course  and  Matanzas  Creek,  to  a  point 
on  the  500-foot  elevation  line 
approximately  400  feet  north  of  the 
southern  boundary  of  Section  20.  T7N. 
R7W  (Santa  Rosa  Quadrangle);  then 

(2)  Proceed  straight  southeast  to  the 
center  peak  of  the  three  unnamed  peaks 
above  the  1.100-foot  elevation  line, 
located  approximately  1 .600  feet 
southwest  of  Hunter  Spring,  in  Section 
28,  T7N,  R7W  (Santa  Rosa  Quadrangle); 
then 

(3)  Proceed  straight  east-southeast  to  a 
1,527-foot  peak  in  the  southeast  corner 
of  Section  28,  T7N,  R7W  (Santa  Rosa 
Quadrangle):  then 

(4)  Proceed  straight  southeast  to 
Bermett  Mountain's  1,887-foot  peak. 
Section  34,  T7N,  R7W  (Kenwood 
Quadrangle);  then 

(5)  Proceed  straight  southeast  to  the 
1,309-foot  peak  located  northwe.st  of  a 
water  tank  and  approximately  400  feet 
north  of  the  southern  boundarv  of 
Section  35,  T7N,  R7W  (Kenwood 
Quadrangle);  then 

(6)  Proceed  straight  south-southeast  to 
the  978-foot  peak  in  the  northeast 
quadrant  of  Section  11,  T6N,  R7W,  and 
continue  straight  south-southeast 
approximately  600  feet  to  the  "T" 
intersection  of  two  unimproved  roads 
located  on  the  common  boundary  line 
between  Sections  11  and  12,  T6N,  R7W 
(Kenwood  Quadrangle):  then 

(7)  Proceed  south  along  the  north- 
south  unimproved  road  to  its 
intersection  with  Sonoma  Mountain 
Road,  Section  13,  T6N,  R7W,  and 
continue  straight  south  to  the  1 , 600-foot 
elevation  line,  Section  13.  T6N,  R7W 
(Glen  Ellen  Quadrangle);  then 

(8)  Proceed  west  along  the 
meandering  1,600-foot  elevation  line  to 
the  point  where  it  crosses  the  common 
line  between  Sections  22  and  23,  T6N, 
R7W  (Glen  Ellen  Quadrangle);  then 
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(9)  Proceed  straight  west-northwest  to 
the  point  where  the  900-foot  elevation 
line  crosses  the  common  line  between 
Sections  15  and  16,  T6N.  R7\V, 
approximately  500  feet  north  of  the 
southwest  corner  of  Section  15  (Cotati 
Quadrangle):  then 

(10)  Proceed  straight  northwest  to  the 
intersection  of  Grange  Road  (known  as 
Crane  Canyon  Road  to  the  west)  and  the 
southern  boundary  of  Section  9,  and 
continue  straight  west  along  that  section 
boundary  to  the  southwest  corner  of 
.Section  9.  T6N.  R7\V  (Cotati 
Quadrangle);  then 

(11)  Proceed  straight  north-northwest 
to  the  961-foot  peak  on  the  east  side  of 
Section  8.  T6N.  R7\V  (Santa  Rosa 
Quadrangle);  and  then 

(12)  Proceed  straight  northwest  to  the 
peak  of  Taylor  Mountain,  returning  to 
the  point  of  beginning. 

Signed;  September  17.  2003. 
.\rthur  ].  Liberlucci, 
Administrator. 

Dated;  October  6,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Tax,  Trade,  and 

Tariff  Policy). 

IFR  Doc.  0,-?-27316  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR165 

[COTP  Mobile-03-022] 

RIN  1625-AAOO 

Security  Zone;  Bayou  Casotte, 
Chevron  Pascagouta  Refinery. 
Pascagoula,  MS 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary'  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
encompassing  all  waters  of  Bayou 
Casotte  east  of  a  line  drawn  hom 
position  30  19'54"  N,  088-30'37"  W  to 
position  30=20'42"  N,  088"30'28"  VV  at 
the  Chevron  Pascagoula  Refinery  This 
security  zone  is  necessary  to  protect  the 
Chevron  Pascagoula  refinery,  persons. 
and  vessels  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  Entry  of  persons  or 
vessels  into  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Mobile  or  a 
designated  representative. 


DATES:  This  rule  is  effective  from  5  p.m 
on  September  24.  2003.  until  5  p.m.  on 
March  24,  2004 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  |COTP 
Mobile-03-022]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Mobile,  Brooklev  Complex.  Bldg 
102,  South  Broad  Street,  Mobile,  AL 
36615-1390  between  8  a,m,  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT; 

Lieutenant  (LT)  Carol vn  Beattv, 
Operations  Department.  Marine  Safety 
Office  Mobile.  AL.  at  r251)  441-5771," 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  5.  2003,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Security  Zone;  Bayou  Casotte. 
Pascagoula.  MS"  in  the  Federal  Register 
(68  FR  23594)  that  expired  at  5  p.m.  on 
September  22,  2003.  On  July  7.  2003.  we 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Security 
Zone;  Bayou  Casotte.  Pascagoula.  MS" 
in  the  Federal  Register  (68  FR  40231). 
The  geographic  coordinates  that  defined 
the  boundary  of  the  proposed  security 
zone  were  incorrect. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  for  this  temporary 
final  rule.  Under  5  U.S.C.  553{b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  because  national  security  and 
intelligence  officials  warn  that  future 
terrorist  attacks  against  United  States 
interests  are  likely.  Current  advisories  of 
terrorist  threats  and  the  nature  of  the 
material  handled  at  the  Chevron 
Pascagoula  refinery  make  this 
rulemaking  necessary  for  the  protection 
of  national  security  interests.  Any  delay 
in  making  this  regulation  effective 
would  be  contrary'  to  the  public  interest 
because  action  is  necessary  to  protect 
against  the  possible  loss  of  life,  injury, 
or  damage  to  property. 

During  the  effective  period  of  this 
temporary  rule,  the  Coast  Guard  intends 
to  publish  a  supplemental  NPRM  and 
provide  sufficient  time  for  public 
comments  to  be  submitted.  This  SNPRM 
with  corrected  geographic  coordinates 
for  the  proposed  permanent  security 
zone  will  be  published  in  the  Federal 
Register  and  all  comments  received  will 
be  considered  before  the  Coast  Guard 
imposes  a  final  rule. 


Background  and  Purpose 

( )n  September  1 1 .  2001 .  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
The  President  has  continued  the 
national  emergencies  he  declared 
following  those  attacks  (68  FR  53665, 
Sep.  10.  2003)  (continuing  the 
emergency  declared  with  respect  to 
terrorist  attacks):  (68  FR  55189.  Sep.  18, 
2003)  (continuing  emergency  with 
respect  to  persons  who  commit,  threaten 
to  commit  or  support  terrorism)).  The 
President  also  has  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U,S,C.  191  et  seq.).  that  the  security  of 
the  United  States  is  and  continues  to  be 
endangered  following  the  terrorist 
attacks  (E,0,  13,273,  67  FR  56215,  Sep, 
3.  2002)  (security  of  U,S,  endangered  by 
disturbances  in  international  relations 
of  U,S  and  such  disturbances  continue 
to  endanger  such  relations).  In  response 
to  these  terrorist  acts  and  warnings, 
heightened  awareness  for  the  security 
and  safety  of  all  vessels,  ports,  and 
harbors  is  necessarv'. 

The  Captain  of  the  Port  Mobile  is 
establishing  a  temporary'  security  zone 
encompassing  all  waters  of  Bayou 
Casotte  east  of  a  line  drawm  from 
position  30°19'54''  N.  088'30'37"  W  to 
position  30'^20'42"  N,  088°30'28"  W  at 
the  Chevron  Pascagoula  Refiner\',  These 
coordinates  are  based  upon  (NAJD  83], 

This  security  zone  is  necessary 
protect  the  Chevron  Pascagoula  refinery, 
persons,  and  vessels  from  destruction, 
loss,  or  injury  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature.  Entry  of 
persons  or  vessels  into  this  security 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  Mobile  or  a 
designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulator}'  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator)' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  !l  is  not  "significant"  under  the 
leg.ilatory  policies  and  procedures  of 
111.  Department  of  Homeland  Security 
IDHS). 

This  rule  will  not  obstruct  the  regular 
flow  of  vessel  traffic  and  will  allow 
vessel  traffic  to  pass  safely  around  the 
security  zone.  Vessels  may  be  permitted 
to  enter  the  security  zone  on  a  case-by- 
case  basis  with  permission  from  the 
Captain  of  the  Port  Mobile  or  a 
designated  representative. 
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Small  Entities 

Under  the  Regulatorv'  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(h)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Coast  Guard  is  unaware  of  any 
small  entities  that  would  be  impacted 
by  this  rule.  The  navigable  channel 
remains  open  to  all  vessel  traffic. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LT  Carolyn 
Beatty,  Operations  Department,  Marine 
Safety  Office  Mobile,  AL,  at  (251)  441- 
5771. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  .Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  Executive  Order  13132 
and  have  determined  that  this  rule  does 
not  have  implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator^'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertv  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 


require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f],  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figiu-e  2-1  paragraph  (34)(g).  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  Paragraph  (34)(g)  is  applicable 
because  this  rule  is  establishing  a 
security  zone  that  will  be  effective  for  a 
period  greater  than  one  week. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  .50  U.S.C.  191,  195;  33  CFR 
1. 0.5-1  (g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §165. T08-1 35  is 
added  to  read  as  follows: 

§  1 65  .T08-1 35    Security  Zone ;  Bay ou 
Casotte,  Chevron  Pascagoula  Refinery, 
Pascagoula,  MS. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  of  Bayou 
Casotte  east  of  a  line  drawn  from 
position  30°19'54"  N,  088°30'37'*  W  to 
position  30°20'42"  N,  088°30'28''  W  at 
the  Chevron  Pascagoula  Refinery.  These 
coordinates  are  based  upon  [NAJ3  83]. 

(b)  Effective  period.  This  section  is 
effective  from  5  p.m.  on  September  24, 
2003.  until  5  p.m.  on  March  24.  2004. 

(c)  Regulations:  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Mobile  or  a 
designated  representative. 
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(2)  Persons  or  vessels  desiring  to      ~ 
transit  the  area  of  the  securit\'  zone  ma\' 
contact  the  Captain  of  the  Port  Mobile 
at  telephone  number  (25] )  441-5121  or 
on  \'HF  channel  16  to  seek  permission 
to  transit  the  area.  If  permission  is 
granted,  all  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Mobile  or  a 
designated  representative. 

Dated:  September  23.  2003. 

Steven  D.  Hardy. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Part  Mobile. 

IFR  Doc.  03-27286  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[COTP  Los  Angeles-Long  Beach  03-011] 

RIN  1625-AAOO 

Security  Zone;  Long  Beach,  CA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule, 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  in  the 
waters  adjacent  to  Pier  T126  in  San 
Pedro  Bay.  Long  Beach,  CA.  This  action 
is  needed  to  protect  U.S.  Naval  vessels 
and  their  crew  during  the  offloading  of 
equipment  from  a  Military  Sealift 
Command  (MSC)  vessel  at  Pier  T126 
from  sabotage,  or  other  subversive  acts, 
accidents,  criminal  actions  or  other 
causes  of  a  similar  nature.  Entry,  transit, 
or  anchoring  in  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  (COTP)  Los  Angeles-Long  Beach, 
or  his  designated  representative. 
DATES:  This  rule  is  effective  from  6  a.m. 
on  October  21,  2003,  to  6  a.m.  on 
November  21,  2003. 

ADDRESSES:  Documents  indicated  in  this 

preamble  as  being  available  in  the 
docket  are  part  of  docket  |COTP  Los 
Angeles-Long  Beach  03-011]  and  are 
available  for  inspection  or  copying  at 
U,S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach,  1001 
South  Seaside  Avenue.  Building  20,  San 
Pedro.  California.  90731  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday. 
except  Federal  holidavs 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ryan  Manning,  USCG,  Chief 
of  Waterwavs  Management  Division,  at 
(310)  732-2020. 

SUPPLEMENTARY  INFORMATION: 


Regulator\'  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final  dates 
and  other  logistical  details  for  the  event 
were  not  provided  to  the  Coast  Guard  in 
time  to  draft  and  publish  an  NPRM  or 
a  temporary  final  rule  30  days  prior  to 
the  event,  as  the  event  would  occur 
before  the  rulemaking  process  was 
complete.  Any  delay  in  implementing 
this  rule  would  be  contrar\-  to  the  public 
interest  since  immediate  action  is 
necessary  to  protect  persons,  vessels 
and  others  in  the  maritime  communitv 
from  the  hazards  associated  with  the 
offloading  operations. 

For  the  same  reasons  stated  above, 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Register 

Background  and  Purpose 

The  United  States  Navy  will  conduct 
military  outload  operations  from  Long 
Beach  Pier  Tl  26.  These  operations 
involve  the  offloading  of  equipment 
onboard  a  Military  Sealift  Command 
(MSC)  vessel  for  the  furtherance  of  our 
national  security.  These  offload 
evolutions  are  directed  at  a  moment's 
notice.  In  an  effort  to  protect  the  offload 
evolution  and  provide  adequate  notice 
to  the  public,  the  Captain  of  the  Port  of 
Los  Angeles-Long  Beach  proposes  to 
establish  a  temporary'  security  zone 
around  the  Long  Beach  Pier  T126  which 
will  be  actively  enforced  when  the 
militan,'  offload  evolution  occurs. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures  (33  U,S.C.  1226).  The  terrorist 
acts  against  the  United  States  on 
September  11.  2001,  have  increased  the 
need  for  safety  and  security  measures  on 
U.S,  ports  and  waterways. 

In  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occurrences, 
the  Coast  Guard  proposes  to  establish  a 
temporary  security  zone  in  the 
navigable  waters  of  the  United  States 
adjacent  to  the  Long  Beach  Pier  T126. 
The  action  proposed  under  this  rule  is 
necessary  to  protect  U.  S.  Naval  vessels 
and  their  crews  during  these  military 
outload  evolutions  at  Long  Beach  Pier 
T126  from  sabotage,  or  other  subversive 


acts,  accidents,  criminal  actions  or  other 
causes  of  a  similar  nature. 

Discussion  of  Rule 

Due  to  national  security  interests,  the 
implementation  of  this  security  zone  is 
necessar}'  for  the  protection  of  the 
United  States  and  its  people.  The 
security  zone  will  encompass  the  • 

navigable  waters  within  500  yards  of  the 
MSC  vessel  while  it  is  moored  at  Long 
Beach  Tl  26.  The  size  of  the  zone  is  the 
minimum  necessary  to  provide  adequate 
protection  for  U.S.  Naval  vessels,  their 
crews,  adjoining  areas,  and  the  public. 

The  military  outload  evolutions 
involve  the  transfer  of  military 
equipment  from  a  MSC  vessel  to  a  shore 
side  staging  area.  The  security  zone  will 
accompany  other  security  measures 
implemented  at  Long  Beach  Pier  Tl26 
waterfront  facility. 

Due  to  complex  planning,  national 
security  reasons,  and  coordination  with 
all  military  schedules,  information 
regarding  the  precise  location  and  date 
of  the  military  outload  will  not  be 
circulated.  However,  prior  to  the 
outload  evolution,  the  public  will  be 
notified  that  the  security  zone  is  in 
effect  and  will  be  enforced  actively.  The 
notice  of  active  enforcement  of  the 
security  zone  will  be  announced  via 
broadcast  notice  to  mariners,  local 
notice  to  mariners,  or  by  any  other 
means  that  is  deemed  appropriate. 

This  security  zone  is  established 
pursuant  to  the  authority  of  the 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191, 
including  subparts  6.01  and  6.04  of  part 
6  of  title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  persons 
violating  this  section  are  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192 
which  include  seizure  and  forfeiture  of 
the  vessel,  a  monetary  penalty  of  not 
more  than  $12,500.  and  imprisonment 
for  not  more  than  10  years. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator\'  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  the  zone,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zone  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  vessels  will  be  able  to  pass  safely 
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around  the  zones:  and  (iii)  vessels  mav 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative. 

Most  of  the  entities  likely  to  be 
affected  are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
Any  hardships  experienced  by  persons 
or  vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  U.S.  Naval  vessel,  their 
crew,  and  the  public.  Accordingly,  full 
regulatory  evaluation  under  the 
regulatory  policies  and  procedures  of 
the  DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coas*  Guard  certifies  under  5 
U.S.C.  605(bi  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  of  the  traffic  in  this  area  is 
recreational  traffic  and  sightseers.  The 
economic  impact  is  minimized  by 
having  them  gain  permission  to  transit 
through  the  zone  from  the  COTP  or  his 
representative.  The  Coast  Guard  has 
coordinated  with  known  private 
business  owners  in  an  effort  to  reduce 
any  substantial  impact  on  business. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  emplovees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 


responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
8100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 


difect  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energv  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)  (42  U.S.C.  43"21-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g)  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone.  A  final 
"Environmental  Analysis  Check  List" 
and  a  final  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195:  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  a  new  §  165.T11-051  to  read  as 
follows: 
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§  165.T1 1-051     Security  Zone;  Waters 
Adjacent  to  Long  Beach  Pier  T1 26. 

(a)  Location.  The  security  zone 
consists  of  all  waters,  extending  from 
the  surface  to  the  sea  floor,  within  a 
500-yard  radius  of  a  Militan,-  Sealift 
Command  (MSC)  vessel,  while  the 
vessel  is  moored  at  Long  Beach  T126, 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into,  transit  through. 
or  anchoring  within  the  security  zone  by 
all  vessels  is  prohibited  during  military 
outloads.  unless  authorized  bv  the 
Captain  of  the  Port,  or  his  designated 
representative.  All  other  general 
regulations  of  §  165.33  of  this  part  apph 
in  the  security  zone  established  by  this 
section. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-2  21 -usee  or  on  VHF-FM 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(c)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by  the 
Long  Beach  Police  Department. 

Dated:  October  20.  2003. 
David  P.  Crowley. 

Commander.  U.S.  Coast  Guard,  Acting 

Captain  of  the  Port,  Los  Angeles-Long  Beach, 

California. 

|FR  Doc.  03-27285  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA284-0407a;  FRL-7577-1] 

Revisions  to  tlie  California  State 
Implementation  Plan.  Bay  Area  Air 
Quality  Management  District 

AGENCY:  En\ironmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 

action  to  approve  revisions  to  the  Ba\ 
Area  Air  Quality  Management 
Distnct(BAAQMD)  portion  of  the 
California  State  Implementation  Plan 
ISIP).  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  solvent  and  surface  cleaning 
operations  during  large  appliance  and 
metal  furniture  coating,  miscellaneous 
metal  parts  coating,  plastic  parts  and 
products  coating,  and  marine  vessel 
coating.  We  are  approving  local  rules 
that  regulate  these  emission  sources 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on 
December  29.  2003  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  December  1,  2003.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,' San  Francisco,  CA  94105-3901, 
or  via  email  at  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Table  1.— Submitted  Rules 


Air  and  Radiation  Docket  and 

Information  Center.  U.S. 

Environmental  Protection  Agencv, 

Room  B-102.  1301  Constitution  ' 

Avenue,  WV..  (Mail  Code  6102TJ, 

Washington.  DC  20460; 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1001  "I"  Street, 

Sacramento.  CA  95814;  and. 
Bay  Area  Air  Quality  Management 

District.  939  Ellis  Street.  San 

Francisco,  CA  94109. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
u^^•\^■. arb.ca.gov/drdb/drdbltxt. htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeraid  S.  Wamsley.  EPA  Region  LX.  at 
(415)  947-4111.  or  via  email  at 
namsley.jerr\'@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  Slate  s  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation     - 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rules 

D.  Public  comment  and  final  action 

in.  Stationary  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  BAAQMD  and  submitted 
by  the  California  Air  Resources  Board 
(CARE). 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

BAAQMD 

8-14 
8-19 
8-31 
8-i3 

Surface  Preparation  and  Coating  of  Large  Appliances  and  Metal  Fumiture  

10/16/02 
10/16/02 
10/16/02 
10/16/02 

04/01/03 

BAAQMD 

Surface  Preparation  and  Coating  of  Miscellaneous  Metal  Parts  and  Products  

04/01/03 

BAAQMD 

Surface  Preparation  and  Coating  of  Plastic  Parts  and  Products  

04/01/03 

BAAQMD 

Surface  P'-eparaiion  and  Coating  of  Manne  Vessels   

04/01/03 

On  May  13.  2003.  EPA  made  the 
finding  that  these  rule  submittals  met 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V.  These  criteria  must  be 
met  before  formal  EP.\  review  may 
begin. 


B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  past  versions  of  these 
BAAQMD  rules  into  the  SIP  on 
December  23,  1997  at  62  FR  66998. 
Between  these  SIP  incorporations  and 


today,  CARB  has  made  no  intervening 
submittals  of  these  rules. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  amendments  to  these  rules  added 
solvent  cleaning  provisions  to  each  rule 
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along  with  complementan'  changes  to 
the  recordkeeping  and  test  method 
portions  of  each  rule.  BAAQMD's 
amendments  to  these  four  rules 
included  these  significant  changes  to 
the  version  within  the  SIP. 

— The  VOC  definition  was  updated. 
Also,  several  new  definitions  were 
added  such  as  surface  preparation, 
medical  device,  and  electrical  and 
electronic  components. 

— Standards  for  minimizing  solvent 
evaporative  loss  during  clean-up  were 
added  along  with  a  requirement  that 
clean-up  solvents  not  exceed  50 
grams/liter  VOC  content. 

— Surface  preparation  standards  were 
added  along  with  a  requirement  that 
surface  preparation  .solvents  not 
exceed  50  grams/liter  VOC  content. 

—Record  keeping  requirements  were 
added  for  solvents  used  in  clean-up 
and  surface  preparation. 

— The  test  method  section  of  the  rule 
was  amended  to  include  the  clean-up 
and  surface  preparation  standards. 

— A  set  of  test  methods.  "Analysis  of 
Solvent  Samples  '  and  "Analysis  of 
Exempt  Compounds"  were  added. 

Also,  BAAQMD  added  limited 
exemptions  for  several  activities  from 
the  solvent  cleaning  requirements 
within  the  rules.  These  limited 
exemptions  Are  described  below  and 
discussed  in  more  detail  later  in  this 
rulemaking. 

BAAQMD  Rule  8-14,  Surface 
Preparation  and  Coating  of  Large 
Appliances  and  Metal  Furniture,  is  a 
rule  designed  to  reduce  VOC  emissions 
at  industrial  sites  painting  and  coating 
these  items.  VOCs  are  emitted  during 
the  preparation  and  coating  of  various 
substrates,  as  well  as.  the  drving  phase 
of  the  coating  process.  Rule  &-14 
contains  general  and  specialty  coating 
VOC  emission  limits,  an  abatement 
device  efficiency  requirement  of  85%, 
solvent  evaporative  loss  standards,  and 
surface  preparation  standards. 
BAAQMD's  amendments  to  Rule  8-14 
included  these  specific  limited 
exemptions. 

— A  limited  exemption  was  added  for 
the  following:  (1)  Surface  preparation 
of  electrical  and  electronic 
components,  precision  optics,  and 
numismatic  dies;  (2)  stripping  of 
cured  inks,  coatings,  and  adhesives, 
cleaning  of  resin,  coating,  ink  and 
adhesive  mixing,  molding  and 
application  equipment:  and,  (3) 
surface  preparation  associated  with 
research  and  development  operations, 
performance  testing  of  coatings, 
adhesives.  or  inks,  and  testing  for 
quality  control  and  quality  assurance. 


BAAQMD  Rule  8-19,  Surface 
Preparation  and  Coating  of 
Miscellaneous  Metal  Parts  and  Products, 
is  a  rule  designed  to  reduce  VOC 
emissions  at  industrial  sites  engaged  in 
painting  and  coating  various  metal  parts 
and  products.  VOCs  are  emitted  during 
the  preparation  and  coating  of  various 
substrates,  as  well  as,  the  drying  phase 
of  the  coating  process.  Rule  8-19 
contains  general  and  specialty  coating 
VOC  emission  limits,  an  abatement 
device  efficiency  requirement  of  85%, 
solvent  evaporative  loss  standards,  and 
surface  preparation  standards. 
BAAQMD's  amendments  to  Rule  &-19 
included  these  specific  limited 
exemptions. 

— A  limited  exemption  was  added  for 
the  following:  (1)  Surface  preparation 
of  electrical  and  electronic 
components,  precision  optics,  and 
numismatic  dies:  (2)  stripping  of 
cured  inks,  coatings,  and  adhesives, 
cleaning  of  resin,  coating,  ink  and 
adhesive  mixing,  molding  and 
application  equipment;  and,  (3) 
surface  preparation  associated  with 
research  and  development  operations, 
medical  devices,  pharmaceutical 
manufactm-ing  operations, 
performance  testing  of  coatings, 
adhesives.  or  inks,  and  testing  for 
quality  control  and  quality  assurance. 
— A  limited  exemption  from  the 

standards  in  Section  321  was  added 
for  surface  preparation  of  military 
components  which  are  prepared 
under  a  contract  that  requires  the  use 
of  a  solvent  exceeding  the 
requirements  in  Section  321.  Such  a 
contract  must  be  entered  into  before 
December  1,  2005. 
BAAQMD  Rule  8-31,  Surface 
Preparation  and  Coating  of  Plastic  Parts 
and  Products,  is  a  rule  designed  to 
reduce  VOC  emissions  at  industrial  sites 
coating  or  painting  plastic  substrates. 
VOCs  are  emitted  during  the 
preparation  and  coating  of  various 
substrates,  as  well  as,  the  drying  phase 
of  the  coating  process.  Rule  8—31 
contains  general  and  specialty  coating 
VOC  emission  limits,  an  abatement 
device  efficiency  requirement  of  85%, 
solvent  evaporative  loss  standards,  and 
surface  preparation  standards. 
BAAQMD's  amendments  to  Rule  8-31 
included  these  specific  limited 
exemptions. 

— A  limited  exemption  was  added  for 
the  following:  (1)  Surface  preparation 
of  electrical  and  electronic 
components,  precision  optics,  and 
numismatic  dies;  (2)  stripping  of 
cured  inks,  coatings,  and  adhesives, 
cleaning  of  resin,  coating,  ink  and 
adhesive  mixing,  molding  and 


application  equipment;  and.  (3) 
surface  preparation  associated  with 
research  and  development  operations, 
medical  devices,  pharmaceutical 
manufacturing  operations, 
performance  testing  of  coatings, 
adhesives.  or  inks,  and  testing  for 
quality  control  and  quality  assurance. 
—A  limited  exemption  from  the 

standards  in  Section  321  was  added 
for  surface  preparation  of  military' 
components  which  are  prepared 
under  a  contract  that  requires  the  use 
of  a  solvent  exceeding  the 
requirements  in  Section  321.  Such  a 
contract  must  be  entered  into  before 
December  1,  2005. 

BAAQMD  Rule  8^3,  Surface 
Preparation  and  Coating  of  Marine 
Ves.sels.  is  a  rule  designed  to  reduce 
VOC  emissions  at  industrial  sites 
engaged  in  coating  and  painting  marine 
vessels  and  associated  components. 
VOCs  are  emitted  during  the 
preparation  and  coating  of  various 
substrates,  as  well  as,  the  drying  phase 
of  the  coating  process.  Rule  8—43 
contains  general  and  specialty  coating 
VOC  emission  limits,  an  abatement 
device  efficiency  requirement  of  85%, 
solvent  evaporative  loss  standards,  and 
surface  preparation  standards. 
BAAQMD's  amendments  to  Rule  8-43 
included  these  specific  limited 
exemptions. 

— A  limited  exemption  was  added  for 
the  following:  (1)  Surface  preparation 
solvent  used  on  surfaces  prepared  for 
bonding  dissimilar  substrates:  (2) 
surface  preparation  solvent  used  on 
gears,  turbines,  turbine  generators  and 
associated  housings  with  faint  or 
working  surfaces  where  surfaces  are 
requried  to  undergo  material  testing 
or  application  for  transfer  dyes;  (3) 
electrical  and  electronic  components; 
and,  (4)  surface  preparation  associated 
with  research  and  development 
operations,  medical  devices, 
pharmaceutical  manufacturing 
operations,  and  performance  testing  of 
coatings,  adhesives,  or  inks,  and 
testing  for  quality  control  and  quality 
assurance. 

— A  limited  exemption  from  the 
standards  in  Section  321  was  added 
for  surface  preparation  of  military 
components  which  are  prepared 
under  a  contract  that  requires  the  use 
of  a  solvent  exceeding  the 
requirements  in  Section  321.  Such  a 
contract  must  be  entered  into  before 
December  1.  2005. 

— Section  402,  Vessels  Subject  to 
Coastwide  Bid  Petition  was  deleted. 

The  TSD  for  each  subject  rule  has 
more  information. 
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II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  11 0(a)  of  the 
Act),  must  require  Reasonably  Availably 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  BAAQMD  regulates 
an  ozone  nonattainment  area  (see  40 
CFR  part  81).  so  these  rules  must  fulfill 
R.\CT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following  items 
listed  below. 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044.  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and 
Deviations."  EPA,  May  25.  1988  (the 
Bluebook). 

3.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies."  EPA  Region  9.  August  21, 
2001  (the  Litde  Bluebook). 

4.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  III:  Surface  Coating  of 
Metal  Furniture,  '  USEPA.  December 
1977,  EPA-450/2-77-032. 

5.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  V:  Surface  Coating  of 
Large  Appliances,"  USEPA.  December 
1977.  EPA-450/2-77-034. 

6.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary' 
Sources  V^olume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products."  USEPA.  lune  1978.  EPA- 
450/2-78-015. 

7.  Alternative  Control  Technique 
Document:  Surface  Coating  of 
Automotive/ Transportation  and 
Business  Machine  Plastic  Parts  (EPA 
453/R-94-017.  2/94). 

8.  "Control  Techniques  Guidelines 
(CTG)  for  Shipbuilding  and  Ship  Repair 
Operations  (Surface  Coating)."  USEPA. 
61  Federal  Register  44050-44057. 
August  27,  1996. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  rele\ant  policy  and  guidance 
regarding  enforceability.  RACT.  and  SIP 
relaxations.  The  emissions  allowed  bv 
the  limited  exemptions  within  these 
rules  are  outweighed  by  the  emission 
reductions  generated  by  each  rule. 
BAAQMD  staff  provided  the  following 
supporting  rationale  for  the  limited 


exemptions:  (1)  Some  solvent  cleaning 
is  idiosyncratic  to  the  ink.  coating,  or 
adhesive  being  removed  and  could  not 
be  achieved  without  considering  their 
formulation;  (2)  these  surface 
preparation  and  cleaning  solvents  are 
used  in  very  small  amounts:  (3)  a 
specific  clean-up  solvent  or  surface 
preparation  agent  is  either  required,  or 
has  no  workable  substitute  given  the 
specific  task  at  hand.  Overall,  these 
amendments  to  these  Regulation  8  rules 
will  result  in  a  VOC  emission  reduction 
of  2.2  tons  per  day  including  the 
emission  effects  of  the  limited 
exemptions  (note  that  1.7  tons  per  day 
of  these  emission  reductions  are  derived 
from  Rule  8-4,  adopted  simultaneously 
with  these  other  rules). 

The  subject  TSD  has  more 
information  on  our  evaluation  each  rule. 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules 

We  have  no  additional  rule  revisions 
that  do  not  affect  EPA's  current  action 
but  are  recommended  for  the  next  time 
the  local  agency  modifies  the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  December  1,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Regi.ster  to  notif\'  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  29. 
2003.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

III.  Stationary  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory'  action"  and 

therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  Fur 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this " 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,"  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
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requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1S95  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  Pt  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  29. 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envirormiental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  Octobers.  2003. 
Laura  Yoshii, 
Acting  Regional  Administrator.  Region  IX. 

m  Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F — California 

■  2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(315)(i)(A)(i)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

***** 
f^-i  *    *    * 

(315)*    *    * 

(i)  *   *    * 

(A)  *    *    * 

(2)  Rule  8-14  adopted  on  March  7, 
1979  and  amended  on  October  16,  2002: 
Rule  8-19  adopted  on  January  9,  1980 
and  amended  on  October  16,  2002:  Rule 
8-31  adopted  on  September  7,  1983  and 
amended  on  October  16.  2002:  and.  Rule 
8-43  adopted  on  November  23,  1988 
and  amended  on  October  16,  2002. 
*         *         *i        *         * 

[FR  Doc.  03-27267  Filed  10-29-03;  8:45  am] 
BILUNG  CODE  eS60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY      I 

40  CFR  Part  52 

[MO  196-1 196a:  FRL -7580-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  emnouncing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP)  which 
limits  emissions  of  volatile  organic 
compounds  (VOC)  from  lithographic 
printing  facilities  in  the  Kansas  City, 
Missouri,  area.  This  revision  provides  a 
correction  and  clarification  to  the 
applicability  portion  of  the  rule,  and 
also  reorganizes  the  rule  into  the  state's 
standardized  rule  format.  Approval  of 
this  revision  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  current  state  rules. 
DATES:  This  direct  final  rule  will  be 
effective  December  29,  2003,  unless  EPA 
receives  adverse  comments  by 
December  1,  2003.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Conunents  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Wayne  Kaiser, 
Environmental  Protection  Agency.  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 


66101.  Electronic  comments  should  be 
sent  either  to  Wayne  Kaiser  at 
kaiser.wayne@epa.gov.  or  to  http:// 
www. regulations. gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603.  or  by 
e-mail  at  kaiser.wayne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we."  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met' 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
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adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  P'ederal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supportmg 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  Part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  bv 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  respcmsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

This  rule  was  first  adopted  by  the 
Missouri  Department  of  Natural 
Resources  (MDNR)  in  1991  to  control 
volatile  organic  compoimd  (VOC) 
emissions  in  the  Kansas  City,  Missouri, 
ozone  nonattainment  area.  spec:ificallv 
Clay,  Platte,  and  Jackson  counties.  As 
such,  it  is  a  reasonably  available  control 
technology  (RACT)  rule  which  was 
approved  in  the  SIP  when  we  approved 
the  redesignation  request  and 
maintenance  plan  for  the  Kansas  City 
ozone  nonattainment  area. 
Consequently,  EPA  reviews  any 
revisions  to  the  rule  in  light  of  RACT 
guidelines  and  policy. 

The  state's  intent  in  revising  this  rule 
was  to  clarif}-  the  applicability 
provisions  in  section  (1).  It  was 
determined  that  the  applicability 
formula  in  section  (1KB)  was  incorrect 


and  inconsistent  with  the  narrative 
portion  of  the  rule  which  preceded  it. 
Using  the  incorrect  formula  could  have 
resulted  in  an  under  reporting  of 
emissions  and  sources  consequently 
determining  that  they  were  not  subject 
to  the  rule  itself.  In  addition,  since  the 
state  was  revising  the  rule  for  technical 
reasons,  it  also  took  this  opportunity  to 
renumber  and  reformat  the  nde  into  its 
revised,  standardized,  rule  format 

The  rule  was  simply  revised  to  delete 
the  formula  in  section  (1)(B).  This  did 
not  result  in  any  changes  to  the 
applicability  provisions,  other  than  to 
ciarif\'  them,  and  thus  the  rule  remains 
consistent  with  our  RACT  policy  and 
guidance. 

With  respect  to  reorganizing  the  rule, 
relevant  changes  are:  old  section  5 
Compliance  provisions  are  now 
incorporated  into  new  section  4(F),  and 
old  section  6  Calculations  provisions  are 
now  incorporated  into  new  section  1(B). 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  met  the  public 
notice  requirements  for  SEP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regidations 

What  Action  Is  EPA  Taking? 

We  are  approving  as  an  amendment  to 
the  Missouri  SIP  a  revision  to  rule  10 
CSR  10-2.340,  Control  of  Emissions 
from  Lithographic  Printing  Installations, 
which  was  effective  in  the  state  on 
September  30,  2003. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  relevant  adverse  comment  on 
part  of  this  rule  and  if  that  part  can  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify-  the 
appropriate  rulemaking  identification 
number.  MO  196-1 196a.  in  the  subject 
line  on  the  first  page  of  your  (  omment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 


marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  youir  name,  mailing  address. 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  kaiser. wa\iie@epa. gov. 
Please  include  identification  number 
MO  196-1 196a  in  the  subject  line. 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  ReguIations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 

v^^^^•. regulations.gov.  click  on  "To 
Search  for  Regulations."  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  thi'  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  'significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
".Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
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Distribution,  or  Use"  (66  FR  28355.  Mav 
22.  2001).  Tliis  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  addititmal 
requirements  beyond  those  imposed  bv 
state  law.  Accordinglv.  the 
Administrator  certifies  that  this  rul& 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  et  seq.].  Because  this  ' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  n(it  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249."  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  ■Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS,  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technolog}'  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  publishod  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

EPA-Approved  Missouri  Regulations 


Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  29.  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated;  October  17,  2003. 
William  Rice. 

Acting  Regional  Administrator.  Region  7. 

■  Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

■  2.  In  §  52,1 320(c)  the  table  for  Chapter 
2  is  amended  bv  revising  the  entry  for 
10-2.340  to  read  as  follows: 

§  52.1 320    Identification  of  plan. 


(c) 


Missouri  citation 


Title 


tive  date         ^^^  approval  date  Explanation 


Missouri  Department  of  Natural  Resources 
Chapter  2— Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  the  Kansas  City  Metropolitan  Area 

10-2  340  Control  of  emissions  from  lithograptiic  printing  facilities  9/30/03     10.'30/03  [Insert  FR 

page  citation]. 
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[FR  Dor.  03-272B1  Filed  10-29-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources 

CFR  Correction 

In  title  40  of  the  Code  of  Federal 
Regulations,  part  60  (§  60.1  to  End), 
revised  as  of  July  1.  2003.  in  §  60.51c. 
on  page  204.  in  the  definition  of 
Maximum  design  waste  burning 
capacity,  in  paragraph  (1).  in  the  ninth 
line,  correct   -BH.aOO"  to  read  "8,500" 
and  in  paragraph  (2).  in  the  sixth  line, 
correct  "164.5"  to  read  "4.5". 

|FR  Doc.  0.3-.=i.5529  Filed  10-29-03;  8:45  am] 

BILLING  CODE  1505-01-D 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3040:  MB  Docket  No.03-160;  RM- 
10706] 

Radio  Broadcasting  Services;  Camp 
Verde  and  Payson,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  282C  from  Payson,  Arizona,  to 
Camp  Verde.  .Arizona,  and  modifies  the 
license  for  Station  KAJM  accordingly  m 
response  to  a  petition  filed  bv  Sierra  H 
Broadcasting.  Inc.  See  68  FR  43704.  July 
24.  2003.  The  coordinates  for  Channel 
282C  at  Camp  Verde,  Arizona,  are  34- 
25-48  and  111-30-16.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  November  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-160, 
adopted  October  8,  2003.  and  released 
October  10.  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center.  Portals  II,  445  12th 


Street,  SW..  Room  CY-A257, 
Washington.  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International.  Portals  II.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint&aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73. 202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Camp  Verde,  Charmel  282C 
and  by  removing  Charmel  282C  at 
Payson. 

Federal  Communications  Commission, 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-27370  Filed  10-29-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3041;  MB  Docket  No.  03-176;  RM- 
10702] 

Radio  Broadcasting  Services: 
Harrison.  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 

Commissidn  allots  Channel  280A  at 
Harrison.  Michigan,  in  response  to  a 
petition  filed  bv  Commercial  Radio  nf 
Harrison.  See  68  FR  47283  (August  8, 
2003),  Channel  280A  can  be  allotted  to 
Harrison.  Michigan,  with  a  site 
restriction  14.1  kilometers  (8.7  miles) 
south  of  the  community  at  coordinates 
43-53-33  and  84-49-06.  Although 
Canadian  concurrence  has  been 
requested  for  the  allotment  of  Channel 
280A  at  Harrison,  Michigan,  notification 


has  not  been  received.  Therefore, 
operation  with  the  facilities  specified 
for  Channel  280A  at  Harrison  herein  is 
subject  to  modification,  suspension  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
USA-Canadian  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Canada.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  channel  280A  at  Harrison 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  this  allotment  for 
auction  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  November  24.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-176, 
October  8,  2003.  and  released  October 
10,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  Qualex  International. 
Portals  II.  445  12th  Street,  SW.,  Room 
CY-B402.  Washington,  DC,  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C  154,  303,  334  and  336. 

§73.202     [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 

Allotments  under  Michigan,  is  amended 
by  adding  Channel  280A  at  Harrison. 

Federal  Communications  Commission. 

lohn  .\.  Karousos. 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-27369  Filed  1&-29-03:  8:45  am) 

BILLING  CODE  6tl2-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  748 

Security  Program  and  Appendix  B — 
Guidance  on  Response  Programs  for 
Unauthorized  Access  to  Member 
Information  and  Member  Notice 

AGENCY:  National  Credit  Union 
.•\dministration  (NC;L'A), 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comment. 


SUMMARY:  The  NCUA  Board  is 
proposing  a  modification  to  its  securitv 
program  requirements  to  include 
response  programs  for  unauthorized 
access  to  member  information.  Further, 
the  NCUA  Board  is  requesting  comment 
on  proposed  Guidelines  for 
implementing  a  response  program  for 
unauthorized  access  to  member 
information,  including  member  notice. 
In  addition,  as  part  of  its  continuing 
(efforts  to  reduce  paperwork  and 
respondent  burden.  NCUA  invites  the 
general  public  and  other  federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  information 
collection,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
chapter  35). 

DATES:  Comments  must  be  received  on 
or  before  December  29.  2003. 
ADDRESSES:  Direct  comments  to  Beckv 
Baker,  Secretary  of  the  Board.  Mail  or 
hand  deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319  or  email 
comments  to  regcomments@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  f.  Biliouris,  Senior  Information 
Systems  Officer,  Office  of  Examination 
&  Insurance,  Division  of  Supervision. 
(703) 518-6394. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  2001,  NCUA  amended  12  CFR  Part 
748  to  fulfill  a  requirement  in  Section 
501  of  the  Gramm-Leach-Bliley  Act 
(GLBA)  (Pub.  L.  106-102),  in  which 
(Congress  directed  NCUA  and  the  federal 
banking  agencies,  including  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Office  of  Thrift  Supervision 
(collectively,  the  "Agencies")  to 
establish  standards  for  financial 
institutions  relating  to  administrative, 
technical,  and  physical  safeguards  to: 
(1)  Insure  the  security  and 
confidentiality  of  customer  records  and 
information;  (2)  protect  against  any 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  records:  and 
(3)  protect  against  unauthorized  access 
to  or  use  of  such  records  or  information 
that  could  result  in  substantial  harm  or 
inconvenience  to  any  customer.  ^ 

Although  NCUA  worked  with  the 
other  Agencies  to  develop  the  standards 
described  above,  the  other  Agencies 
issued  their  standards  as  guidelines 
under  the  authority  of  Section  39  of  the 
Federal  Deposit  Insurance  Act. 

Since  Section  39  of  the  Federal 
Deposit  Insurance  Act  does  not  apply  to 
NCUA.  the  agency  determined  that  it 
could  best  meet  the  congressional 
directive  to  prescribe  standards  through 
an  amendment  to  its  existing  regulation 
governing  security  programs  for 
federally  insured  credit  unions  and 
provide  guidance  to  credit  unions, 
substantially  identical  to  the  guidelines 
issued  by  the  Agencies,  in  an  appendix 
to  the  regulation.  12  CFR  Part  748, 
Appendix  A;  66  FR  8152  (January  30, 
2001)  (the  preamble  to  the  final  rule 
discusses  the  different  regulatory 
framework  under  which  the  other 
federal  financial  institution  regulators 
issued  their  guidelines).  The  final 
regulation  requires  that  federally 
insured  credit  unions  establish  and 
maintain  a  security  program 
implementing  the  safeguards  required 
by  the  GLBA. 

Appendix  A,  entitled  Guidelines  for 
Safeguarding  Member  Information. 
(Appendix  A)  is  intended  to  outline 
industry  best  practices  and  assist  credit 
unions  to  develop  meaningful  and 
effective  security  programs  to  ensure 


their  compliance  with  the  requirements 
contained  in  the  regulation.  Among 
other  things.  Appendix  A  advises  credit 
unions  to:  (1)  Identify  reasonably 
foreseeable  internal  and  external  threats 
that  could  result  in  unauthorized 
disclosure,  misuse,  alteration,  or 
destruction  of  member  information  or 
member  information  systems;  (2)  assess 
the  likelihood  and  potential  damage  of 
these  threats,  taking  into  consideration 
the  sensitivity  of  member  information; 
and  (3)  assess  the  sufficiency  of  policies, 
procedures,  member  information 
systems,  and  other  arrangements  in 
place  to  control  risks. - 

This  proposed  rule  further  amends 
Part  748  to  require  that  federally  insured 
credit  unions'  security  programs  contain 
a  provision  for  responding  to  incidents 
of  unauthorized  access  to  member 
information.  An  Appendix  B,  entitled 
Guidance  on  Response  Programs  for 
Unauthorized  Access  to  Member 
Information  and  Member  Notice,  is  also 
provided  to  assist  credit  unions  in 
developing  and  maintaining  their 
response  programs. 

As  proposed.  Appendix  B  describes 
NCUA's  expectation  that  every  federally 
insured  credit  union  develop  a  response 
program  to  protect  against  and  address 
reasonably  foreseeable  risks  associated 
with  internal  and  external  threats  to  the 
security  of  member  information 
maintained  by  the  credit  union  or  its 
service  provider.  Appendix  B  (referred 
to  hereinafter  as  the  "proposed 
Guidance")  further  describes  the 
components  of  a  response  program, 
which  should  include  procedures  for 
notifving  members  about  incidents  of 
unauthorized  access  to  member 
information  that  could  result  in 
substantial  harm  or  inconvenience  to 
the  member.  The  proposed  Guidance 
provides  that  a  credit  union  is  expected 
to  expeditiously  implement  its  response 
program  to  address  incidents  of 
unauthorized  access  to  or  use  of 
member  information.  A  response 
program  should  contain  policies  and 
procedures  that  enable  the  credit  union 
to: 

A.  Assess  the  situation  to  determine 
the  nature  and  scope  of  the  incident, 
and  identify'  the  information  systems 
and  types  of  member  information 
affected; 

B.  Notify  the  credit  union's  regulator 
and,  in  accordance  with  applicable 


'  12  CFR  part  748. 


2 12  CFR  Part  748.  Appendix.  A.  Paragraph  IIl.B 
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regulations  and  guidance,  file  a 
Suspicious  Activity  Report  and  notify 
appropriate  law  enforcement  agencies: 

C.  Take  measures  to  contain  and 
control  the  incident  to  prevent  further 
unauthorized  access  to  or  use  of 
member  information,  including  shutting 
down  particular  applications  or  third 
party  connections,  reconfiguring 
firewalls,  changing  computer  access 
codes,  and  modif\'ing  physical  access 
controls:  and 

D.  Address  and  mitigate  harm  to 
individual  members. 

The  proposed  Guidance  describes  the 
following  corrective  measures  a  credit 
union  should  include  as  a  part  of  its 
response  program  in  order  to  effectively 
address  and  mitigaie  harm  to  individual 
members: 

A.  Flag  Accounts — The  credit  union 
should  identifv'  accounts  of  members 
whose  information  may  have  been 
compromised,  monitor  those  accounts 
for  unusual  activity,  and  initiate 
appropriate  controls  to  prevent  the 
unauthorized  witiidrawal  or  transfer  of 
funds  from  member  accounts. 

B.  Secure  Accounts — The  credit  union 
should  secure  all  accounts  associated 
with  the  member  information  that  has 
been  the  subject  of  unauthorized  access 
or  use. 

C.  Member  Notice  and  Assistance — 
The  credit  union  should,  under  certain 
circumstances.  notif\'  affected  members 
when  sensitive  member  information 
about  them  is  the  subject  of 
unauthorized  access.  Where  the  credit 
union  can  specifically  identify  affected 
members  from  its  logs,  notification  may 
be  limited  to  those  persons  only. 
Otherwise,  the  credit  union  should 
notifv'  each  member  in  those  groups 
likely  to  be  affected. 

The  proposed  Guidance  provides  that 
a  credit  union  should  notify'  each 
affected  member  w  hen  it  becomes  aware 
of  unauthorized  access  to  sensitive 
member  information,  unless  the  credit 
union,  after  an  appropriate 
investigation,  reasonably  concludes  that 
misuse  of  the  information  is  unlikely  to 
occur,  and  takes  appropriate  steps  to 
safeguard  the  interests  of  affected 
members,  including  monitoring  affected 
members'  accounts  for  unusual  or 
suspicious  activity.  For  the  purposes  of 
the  proposed  Guidance,  NCUA  defines 
sensitive  member  information  to  mean  a 
members  social  security  number, 
personal  identification  number  (PIN), 
password,  or  account  number,  in 
conjunction  with  a  personal  identifier, 
such  as  the  individual's  name,  address, 
or  telephone  number.  Sensitive  member 
information  would  also  include  any 
combination  of  components  of  member 
information  that  would  allow  someone 


to  log  onto  or  access  another  person's 
account,  such  as  user  name  and 
password. 

Under  Part  748  and  Appendix  A, 
credit  unions  must  have  a  security 
program  designed  to  protect  against 
unauthorized  access  to  or  use  of 
member  mformation  that  could  result  in 
substantial  harm  or  inconvenience  to 
any  member  NCUA  believes  that 
substantial  harm  or  inconvenience  is 
most  likely  to  result  from  the  improper 
access  to  and  use  of  sensitive  member 
information.  Accordingly,  the  proposed 
Guidance  anticipates  that  notice  will  be 
given  in  such  cases,  in  order  to  mitigate 
or  prevent  substantial  harm  or 
inconvenience  to  a  member. 

NCUA  notes  that  the  response 
program  described  under  the  proposed 
Guidance  should  address  incidents 
involving  the  unauthorized  access  to  or 
use  of  any  form  of  member  information. 
However,  the  proposed  Guidance 
anticipates  that  member  notice  will  only 
occur  in  cases  of  security  breaches 
involving  sensitive  member 
information. 

The  proposed  Guidance  provides 
several  examples  NCUA  believes  typify 
situations  in  which  member  notification 
is  expected  and  those  when  it  is  not.  As 
in  other  circumstances,  NCUA  also 
expects  credit  unions  to  notifv'  members 
when  directed  to  do  so  by  the  credit 
union's  primary'  regulator. 

The  prop(jsed  Guidance  discusses  the 
content  and  delivery  of  member  notices. 
The  notice  should  include  a  general 
description  of  the  incident,  and  provide 
information  to  assist  members  in 
mitigating  potential  harm,  including  a 
member  service  number,  steps  members 
can  take  to  obtain  and  review  their 
credit  reports  and  to  file  fraud  alerts 
with  nationwide  credit  reporting 
agencies,  and  sources  of  information 
designed  to  assist  individuals  in 
protecting  against  identity  theft. 

In  addition,  credit  unions  are 
expected  to  inform  each  member  about 
the  availability  of  the  Federal  Trade 
Commission's  ("FTC")  online  guidance 
regarding  measures  to  protect  against 
identity  theft  and  to  encourage  the 
member  to  report  any  suspected 
incidents  of  identity  theft  to  the  FTC. 
Further,  credit  unions  should  provide 
the  FTC's  Web  site  address  and 
telephone  number  for  purposes  of 
obtaining  guidance  and  reporting 
suspected  incidents  of  identity  theft. 
Currently,  the  Web  site  address  is 
httpJ/wv.'w. ftc.gov/idtheft.  and  the  toll 
free  number  for  the  identity  theft  hotline 
is  1-877-IDTHEFT. 

The  proposed  Guidance  also  describes 
other  forms  of  assistance  that  financial 
institutions  have  offered  to  their 


customers  in  incidents  of  this  tv^pe. 
Credit  unions  may  wish  to  offer  such 
forms  of  assistance  to  their  members 
and  describe  them  in  the  member 

notice. 

II.  Request  for  Comments 

NCUA  invites  comment  on  all  aspects 
of  the  proposed  amendment  of  Part  748 
and  the  proposed  Guidance,  including 
each  component  of  the  response 
program  described  in  Paragraph  II  of  the 
proposed  Guidance.  Please  consider  the 
following  in  formulating  your 
comments: 

•  Should  any  component  of  the 
response  program  be  clarified  in  some 
way  and,  if  so.  how? 

•  Are  there  additional  components 
that  should  be  included  in  a  response 
program  to  address  incidents  involving 
unauthorized  access  to  or  use  of 
member  information?  If  so,  please 
describe  the  component,  and  the 
reasons  that  support  it. 

•  Should  each  component  of  the 
response  program  be  retained?  If  not, 
which  components  should  be  deleted 
and  why? 

•  In  preparing  the  proposed 
Guidance,  NCUA  has  attempted  to 
identifv'  a  standard  that  will  lead  to 
member  notice  when  appropriate. 
NCUA  recognizes  that  there  is  a 
spectrum  of  alternatives  for  developing 
a  requirement  to  notifv'  members.  On 
one  side  of  the  spectrum  is  a  standard 
that  would  require  a  credit  union  to 
notify  its  members  everv'  time  the  mere 
possibility  of  misuse  of  member 
information  arises.  On  the  other  side  is 
a  standard  that  would  require  a  credit 
union  to  notify  its  members  only  when 
it  becomes  aware  of  an  incident 
involving  unauthorized  access  to 
member  information  and,  based  on 
unusual  activity  in  members'  accounts 
or  other  indicia  of  identity  theft,  knows 
that  the  information  is  being  misused. 
NCUA  proposes  a  standard  that  lies  in 
the  middle  of  this  spectrum.  NCUA 
believes  that  no  useful  purpose  would 
be  served  if  notices  were  sent  due  to  the 
mere  possibility  of  misuse  of  some 
member  information.  In  general,  the 
notices  should  alert  members  to  those 
situations  where  enhanced  vigilance  is 
necessary  to  protect  against  fraud  or 
identity  theft.  NCUA  believes  that 
notice  to  members  is  appropriate  in  a 
narrower  range  of  instances  involving 
the  unauthorized  access  to  sensitive 
member  information.  The  proposed 
Guidance  anticipates  that  a  credit  union 
would  send  notice  to  each  affected 
member  when  the  credit  union  becomes 
aware  of  an  incident  of  unauthorized 
access  to  sensitive  member  information, 
unless  the  credit  union,  after  an 
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appropriate  invpstis^ation.  reasonably 
concludes  that  misuse  of  the 
information  is  unlikely  to  occur  and 
takes  appropriate  steps  to  safeguard  the 
interests  of  affected  members,  including 
by  monitoring  affected  members" 
accounts  for  unusual  or  suspicious 
activity.  NCUA  invites  comment  on 
whether  this  is  the  appropriate  standard 
for  triggering  member  notice.  For 
commenters  who  believe  that  this 
standard  is  inappropriate.  NCUA 
requt!sts  that  these  commenters  state 
specifically  their  reasoning  and  offer 
alternative  thresholds  for  triggering 
member  notice. 

•  The  proposed  Guidance  defines 
sensitive  member  information  as  a 
social  security  number,  a  personal 
identification  number  (PIN),  password, 
or  an  acc(junt  number  in  conjunction 
with  a  personal  identifier.  Sensitive 
member  information  would  also  include 
any  combination  of  components  of 
member  information  that  would  allow 
someone  to  log  onto  or  access  another 
person's  account,  such  as  user  name  and 
password.  NCUA  requests  comment  on 
which,  if  any.  additional  tvpes  of 
information  should  be  included  in  this 
definition,  such  as  mother's  maiden 
name  or  driver's  licensf>  number. 

•  NCUA  invites  comment  on  the 
potential  burden  associated  with  the 
member  notice  provisions.  For  example, 
what  is  the  anticipated  burden  that  mav 
arise  from  the  questions  posed  by  those 
members  who  receive  the  notices? 
Should  NCUA  consider  how  the  burden 
may  vary  depending  upon  the  size  and 
complexity  of  the  credit  unioa? 

•  As  part  of  the  response  program-, 
NCUA  describes  certain  corrective 
measures  that  a  credit  union  should  take 
once  an  incident  of  unauthorized  access 
occurs.  One  such  measure  is  to  'secure 
accounts   "  Is  the  discussion  of  securing 
accounts  sufficiently  clear  to  enable 
credit  unions  to  know  what  is  expected 
of  them  when  instances  of  unauthorized 
access  occur?  To  what  extent  would 
contracts  between  credit  unions  and 
service  providers  need  to  be  modified. 

if  at  all.  to  comply  with  expectations  of 
the  proposed  rule  and  proposed 
Guidance?  How  mrch  burden,  if  any. 
will  the  proposed  Guidance  impose  on 
service  providers? 

•  NCL'A  also  invites  comment  on 
whether  the  proposed  standard  should 
be  modified  to  apply  to  other 
extraordinary  circumstances  that 
compel  a  credit  union  to  conclude  that 
unauthorized  access  to  information, 
other  than  sensitive  member 
information,  likely  will  result  in 
substantial  harm  or  inconvenience  to 
the  affected  members. 


•  The  proposed  Guidance  includes 
examples  of  circumstances  in  which 
member  notice  would  be  expected  and 
those  when  it  would  not.  Please 
comment  on  whether  the  examples  in 
the  proposed  Guidance  should  be 
modified  or  supplemented  and  provide 
your  rationale. 

III.  Regulatory  Procedures 

PaperH'ork  Reduction  Act 

A.  Request  for  Comment  on  Proposed 
Information  Collection 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995. 
NCUA  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to.  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number.  NCUA  has 
determined  that  the  proposed  rule  is 
covered  under  the  Paperwork  Reduction 
Act  and  is  submitting  a  copy  of  this 
proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  a  revision  of  OMB  control 
number  3133-0033.  which  is  the  control 
number  currently  associated  with  the 
collection  of  information  under  Part  748 
requiring  a  written  security  program. 

The  proposed  amendment  would 
require  federally  insured  credit  unions 
to  review  their  existing  written  security 
programs  to  ensure  they  are  designed  to 
respond  to  incidents  of  unauthorized 
access  to  or  use  of  member  information 
in  certain  circumstances.  To  meet  this 
requirement,  NCUA  expects  federally 
insured  credit  unions  will:  (1)  Develop 
notices  to  members,  (2)  determine 
which  members  should  receive  the 
notices  and  send  the  notices  to 
members,  and  (3)  ensure  that  their 
contracts  with  their  service  providers 
conform  to  the  procedures  they  develop. 
The  NCUA  Board  estimates  it  will  take 
an  average  of  20  hours  for  a  credit  union 
to  comply  with  the  incident  response 
element.  The  Board  also  estimates  that 
credit  unions  will  require  24  hours  per 
incident  (three  business  days)  to 
determine  which  members  should 
receive  the  notice  and  notify  the 
members.  For  the  purposes  of  this 
analysis,  it  is  estimated  that  two  percent 
of  credit  unions  will  experience  an 
incident  of  unauthorized  access  to 
member  information  on  an  annual  basis, 
resulting  in  member  notification.^ 


3  This  estimate  is  based  upon  NCUA's  experience 
and  data  involving  banks  gathered  by  the  FDIC  that 
indicates  slightly  less  than  one  percent  of  those 
institutions  experienced  some  form  of  unauthorized 
access  to  customer  information  during  any  12 
month  period.  However,  NCUA  assumes  that  other 
incidents  of  unauthorized  access  to  customer  or 


Thus,  the  burden  associated  with  this 
collection  of  information  mav  be 
summarized  as  follows: 

\' umber  of  Respondents:  9,528. 

Estimated  Time  per  Response: 

Developing  notices:  20  hrs  x  9.528  = 
190,560  hours. 

Notifying  members:  24  x  210  =  5.040 
hours. 

Estimated  Total  Annual  Burden: 
195,600  hours. 

However,  the  burden  estimate  does 
not  include  time  for  credit  unions  to 
adjust  their  contracts  with  service 
providers,  if  needed;  nor  for  service 
providers  to  disclose  information 
pursuant  to  the  proposed  Guidance. 

The  Paperwork  Reduction  Act  and 
OMB  regulations  require  that  the  public 
be  provided  an  opportunity  to  comment 
on  the  paperwork  requirements, 
including  an  agency's  estimate  of  the 
burden  of  the  paperwork  requirements. 
The  NCUA  Board  invites  comment  on: 
(1)  Whether  the  paperwork 
requirements  are  necessary:  (2)  the 
accuracy  of  NCUA's  estimates  on  the 
burden  of  the  paperwork  requirements; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  paperwork 
requirements;  and  (4)  ways  to  minimize 
the  burden  of  the  paperwork 
requirements. 

Comments  should  be  sent  to:  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building.  Room  10202, 
Washington.  DC  20503;  Attention: 
Joseph  Lackey.  Desk  Officer  for  NCUA. 
Please  send  NCUA  a  copy  of  any 
comments  submitted  to  OMB. 

Regulatory  Flexibility  Act 

The  Regulator}'  Flexibilitv  Act  (5 
U.S.C.  601-61 2)'(RFA)  requires  an 
agency  to  publish  an  initial  regulatory 
flexibility  analysis  whenever  the  agency 
is  required  to  publish  a  general  notice 
of  proposed  rulemaking  for  a  proposed 
rule  unless  it  is  determined  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  uf  small  entities.  The  Board 
cannot  at  this  time  determine  whether 
the  proposed  rule  would  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  pursuant  to  subsections 
603(b)  and  (c)  of  the  RFA.  the  Board 
provides  the  following  initial  regulatory 
flexibility  analysis. 

A.  Reasons  for  Proposed  Rule 

The  NCUA  is  requesting  comment  on 
a  proposed  amendment  to  Part  748  of  its 
regulations  and  guidelines  for  credit 
unions  in  the  form  of  Appendix  B. 


member  information  may  have  occurrpd  but  were 
not  reported. 
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These  proposals  augment  existing 
requirements  and  guidance  regarding 
the  security  of  member  records 
previously  adopted  pursuant  to  Section 
501  of  the  GLBA.  Section  .501  requires 
the  Agencies  to  publish  standards  for 
financial  institutions  relating  to 
administrati\e,  technical,  and  physical 
standards  to:  (1)  Insure  the  security  and 
confidentiality  of  customer  records  and 
information:  (2)  protect  against  any 
anticipated  threats  or  hazards  to  the 
security  or  integrity  of  such  records;  and 
(3)  protect  against  unauthorized  access 
to  or  use  of  such  records  or  information 
which  could  result  in  substantial  harm 
or  inconvenience  to  any  customer.  The 
reasons  for  NClJA's  actions  are  further 
described  in  the  Supplementary 
Information  section. 

B.  Statement  of  Objectives  and  Legal 
Basis 

The  SUPPLEMENTARY  INFORMATION 
section  above  contains  this  information. 
The  legal  basis  for  the  proposed  rule  is 
the  GLBA. 

C.  Estimate  of  Small  Credit  Unions  to 
Which  the  Rule  Applies 

The  proposed  rule  would  apply  to  all 
federallv  insured  credit  unions.  Small 
credit  imions  are  defined  by  NCL'A  as 
those  with  less  than  Si 0.000.000  in 
assets  of  which  there  are  approximately 
4,646.  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  87-2.  Developing  and 
Reviewing  Government  Regulations,  52 
FR  35231  (Sep.  18,  1987).  as  amended 
bv  IRPS  03-2  68  FR  31949  (May  29. 
2003). 

D.  Projected  Reporting.  Recordkeeping 
and  Other  Compliance  Requirements 

The  information  collection 
requirements  imposed  by  the  proposed 
rule  are  discussed  above  in  the  section 
on  the  Paperwork  Reduction  Act. 

E.  General  Requirements 

Credit  unions  are  alreadv  required 
under  the  GLBA  and  ^  748.0  of  NCUA's 
Rules  and  Regulations  to  develop  an 
information  security  program  to 
safeguard  member  information. 
Development  of  such  a  program 
involves  assessing  risks  to  member 
information,  establishing  policies, 
procedures,  and  training  to  control 
risks,  testing  the  program's 
effectiveness,  and  managing  and 
monitoring  service  providers.  This 
proposed  rule  would  require  that  the 
information  security  program  contain  an 
element  that  is  designed  to  respond  to 
incidents  involving  breach  of 
information  integrity.  The  NCL^-X 
believes  that  the  establishment  of 
information  security  programs  is  a 


sound  business  practice  for  a  credit 
union  and  is  already  addressed  by 
existing  supervisory  procedures. 
However,  the  proposed  rule  may  require 
some  credit  unions  to  enhance  existing 
information  security  programs,  but  the 
cost  of  doing  so  is  not  known.  The 
NCUA  seeks  any  information  or 
comment  on  the  costs  of  enhancing 
existing  information  security  programs. 

F.  Identification  of  Duplicative. 
Overlapping,  or  Conflicting  Federal 
Rules 

The  NCUA  is  unable  to  identify'  any 
statutes  or  rules  which  would  overlap  or 
conflict  with  the  requirement  to  assure 
that  existing  information  security 
programs  contain  a  response  element 
relating  to  breaches  of  information 
integrity.  The  NCUA  seeks  comment 
and  information  about  any  such  statutes 
or  rules,  as  well  as  any  other  state,  local, 
or  industry  rules  or  policies  that  require 
a  credit  union  to  implement  business 
practices  that  would  comply  with  the 
requirements  of  the  proposed  rule. 

G,  Discussion  of  Significant  Alternatives 

As  previously  noted,  credit  unions  are 
already  required  by  GLBA  and  existing 
regulation  to  develop  and  implement  a 
meaningful  security  program.  The 
proposed  rule  would  require  that  such 
security  programs  include  a  provision 
for  appropriate  responses  to  incidents 
involving  a  breach  of  information 
integrity.  Consistent  with  the  position 
taken  by  the  other  Agencies,  the  NCUA 
views  this  as  a  fundamental  element  of 
any  information  security  program. 
However,  the  proposed  rule  also 
provides  substantial  flexibility  so  that 
any  credit  union,  regardless  of  size,  may 
adopt  an  information  security  program 
tailored  to  its  individual  needs.  The 
NCUA  welcomes  comment  on  any 
significant  alternatives,  consistent  with 
the  GLBA  that  would  minimize  the 
impact  on  small  credit  unions. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulator}'  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA.  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  connection  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has  ■*" 

determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 


federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999— Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimallv  intrusive 

List  of  Subjects  in  12  CFR  Part  748 

Credit  unions.  Crime,  Currency. 
Reporting  and  recordkeeping 
requirements,  Security  measures. 

By  the  National  Credit  Union 
Administration  Board  on  October  23.  2003. 
Biecky  Baker, 
Secretary  of  the  Board. 

For  reasons  set  forth  in  the  preamble, 
the  NCUA  Board  proposes  to  amend  12 
CFR  748  as  follows: 

PART  748— SECURITY  PROGRAM. 
REPORT  OF  CRIME  AND 
CATASTROPHIC  ACT  AND  BANK   - 
SECRECY  ACT  COMPLIANCE 

1 .  The  authority  citation  for  Part  748 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a).  1786(Q):  15 
U.S.C.  680i  and  6805(b);  31  U.S.C.  5311  and 
5318. 

2.  In  §  748.0  revise  paragraph  (b)  to 
read  as  follows- 

§748.0    Security  program. 

*  »  »  »  ♦ 

(b)  The  security  program  will  be 
designed  to: 

(1)  Protect  each  credit  union  office 
from  robberies,  burglaries,  larcenies, 
and  embezzlement; 

(2)  Ensure  the  security  and 
confidentiality  of  member  records, 
protect  against  the  anticipated  threats  or 
hazards  to  the  security  or  integrity  of 
such  records,  and  protect  against 
unauthorized  access  to  or  use  of  such 
records  that  could  result  in  substantial 
harm  or  serious  inconvenience  to  a 
member; 

(3)  Respond  to  incidents  of 
unauthorized  access  to  or  use  of 
member  information  that  could  result  in 
substantial  harm  or  serious 
inconvenience  to  a  member; 
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(4)  Assist  in  the  identification  of 
persons  who  commit  or  attempt  such 
actions  and  crimes,  and 

(5)  Prevent  destruction  of  vital 
records,  as  defined  in  the  Accounting 
Manual  for  Federal  Ciredit  Unions. 

3.  Add  Appendi.x  B  to  read  as  follows: 

Appendix  B  to  Part  748 — Guidance  on 
Response  Programs  for  Unauthorized 
Access  to  Member  Information  and 
Member  Notice 

I.  Background 

This  C'.uidanie  in  the  form  of  appendix  B 
to  NCLi.A's  St'curity  Program,  Report  of  Crime 
and  Catastrophic  Act  and  Bank  Secrecy  Act 
Compliance  regulation.'  interprets  section 
501(b)  of  the  CJranim-Leach-Bliley  Act 
("riLB.'\"l  and  describes  N'CUA's 
expectations  regarding  how  federally  insured 
credit  unions  should  develop  and  implement 
response  programs,  including  member 
notification  procedures,  to  address 
unauthorized  access  to  or  use  of  member 
information  that  could  result  in  substantial 
harm  or  inconvenience  to  a  member. 

Security  Guidelines 

Section  501(b)  of  the  GLBA  required  NCUA 
to  establish  appropriate  standards  for  credit 
unions  subject  to  its  jurisdiction  that  include 
administrative,  technical,  and  physical 
sateguards  to  protect  the  securitv  and 
confidentiality  of  member  information.' 
.■\ccordingly,  NCUA  amended  part  748  of  its 
rules  to  require  credit  unions  to  develop 
appropriate  security  programs,  and  issued 
appendi-x  .-X  to  part  748  (appendix  A), 
reflecting  its  expectation  thai  everv  federally 
insured  credit  union  would  develop  an 
information  security  program  designed  to: 

•  Ensure  the  security  and  confidentiality 
of  member  information; 

•  Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
information;  and 

•  Protect  against  unauthorized  access  to  or 
use  of  such  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
member. 

Risk  Assessment  and  Controls 

.Appendix  A  advises  every  credit  union  to 

assess  the  following  risks,  among  others, 
when  developing  its  information  security 
program; 

•  Reasonablv  foreseeable  internal  and 
external  threats  that  could  result  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  member  information  or 
member  information  svstems: 

•  Ihe  likelihood  and  potential  damage  of 
threats,  taking  into  consideration  the 
sensitivity  of  member  information;  and 

•  The  sufficiency  of  policies,  procedures, 
member  information  systems,  and  other 
arrangements  in  place  to  control  risks. ' 


'  12  CFRpart  748. 

2 The  term  "member  information"  is  the  same 
tRrni  used  in  appendix  A  and  means  any  record 
cnntduung  nonpubhc  personal  information  whether 
in  paper,  electronic,  or  other  form,  maintained  by 
or  on  behalf  of  the  credit  union. 

5  See  appendix  A,  paragraph  III.B. 


Following  the  assessment  of  these  risks, 
appendix  A  calls  for  a  credit  union  to  design 
a  program  to  address  the  identified  risks.  The 
particular  security  measures  a  credit  union 
should  adopt  will  depend  upon  the  risks 
presented  by  the  complexity  and  scope  of  its 
business.  At  b  minimum,  the  credit  union 
should  consider  the  specific  security 
measures  enumerated  in  appendix  A."*  and 
adopt  those  that  are  appropriate  for  the  credit 
union,  including: 

•  Access  oonlrols  on  member  information 
systems,  incliiding  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  member 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means; 

•  Background  checks  for  employees  with 
responsibilities  for  access  to  member 
information;  and 

•  Response  programs  that  specify  actions 
to  be  taken  when  the  credit  union  suspects 
or  detects  ih^t  unauthorized  individuals  have 
gained  access  to  member  information 
systems,  inchrding  appropriate  reports  to 
regulatory  arid  law  enforcement  agencies.* 

Service  Providers 

Appendix  A  advises  every  credit  union  to 
require  its  service  providers  by  contract  to 
implement  appropriate  measures  designed  to 
protect  againet  unauthorized  access  to  or  use 
of  member  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
member.'"  Consistent  with  existing  guidance 
issued  by  the  Agencies,  a  credit  union's 
contract  with  its  service  provider  should 
require  the  service  provider  to  fully  disclose 
to  the  credit  Union  information  relating  to 
any  breach  in  security  resulting  in  an 
unauthorized  intrusion  into  the  credit 
union's  member  information  systems 
maintained  by  the  service  provider."  In  view 
of  these  contractual  obligations,  the  service 
provider  would  be  required  to  take 
appropriate  actions  to  address  incidents  of 
unauthorized  access  to  or  use  of  the  credit 
union's  member  information  to  enable  the 
credit  union  to  expeditiously  implement  its 
response  program." 

Response  Prdgram 

As  internal  and  external  threats  to  the 
security  of  member  information  are 
reasonably  foreseeable  and  may  lead  to  the 
misuse  of  member  information,  NCUA 


•*  See  appendix  A,  paragraph  III  C. 

'■  See  appendix  A,  paragraph  Ill.C.l.g. 

"  See  appendix  A,  paragraphs  II. B.  and  UI.D. 

'  See  NCUA  Letter  to  Cjedit  Unions  No.  00-CU- 
11.  Risk  Management  of  Outsourced  Technology 
Services.  Dec,  2000. 

"NCUA  is  aware  that,  in  addition  to  contractual 
obligations  to  a  credit  union,  a  service  provider  may 
he  required  to  implement  its  own  comprehensive 
information  security  program  in  accordance  with 
the  Safeguards  Rule  promulgated  by  the  (FTC).  12 
CFR  part  314  applies  to  the  handling  of  all  customer 
information  possessed  by  any  financial  institution 
subject  to  the  jurisdiction  of  the  FTC.  regardless  of 
whether  such  information  pertains  to  individuals 
with  whom  Iha  institution  has  a  customer 
relationship  or  pertains  to  the  customers  of  other 
financial  institutions  that  have  provided  such 
information  to  that  institution. 


expects  every  federally-insured  credit  union 
to  develop  a  response  program  to  protect 
against  the  risks  associated  with  these 
threats.  The  response  program  should 
include  measures  to  protect  member 
information  in  member  information  systems 
maintained  by  the  credit  union  or  its  service 
providers.  NCUA  expects  thai  member 
notification  will  be  a  component  of  a  credit 
union's  response  program,  as  described 
below. 

II.  Components  of  a  Respon.se  Program 

A  response  program  should  be  a  key  part 
of  a  credit  union's  information  security 
program.''  Having  such  a  program  in  place 
will  allow  the  credit  union  to  quickly 
respond  '"  to  incidents  involving  the 
unauthorized  access  to  or  use  of  member 
information  in  its  own  member  information 
systems  that  could  result  in  substantial  harm 
or  inconvenience  to  a  member.  Under 
appendix  A.  a  credit  union's  member 
information  systems  consist  of  all  of  the 
methods  used  to  access,  colled,  store,  use, 
transmit,  protect,  or  dispose  of  member 
information,  including  the  systems 
maintained  by  its  service  providers." 

Timely  notification  of  members,  under  the 
circumstances  described  below,  is  important 
to  manage  a  credit  union's  reputation  risk. 
Effective  notice  may  reduce  legal  risk,  assist 
in  maintaining  good  member  relations,  and 
enable  the  credit  union's  members  to  take 
steps  to  protect  themselves  against  the 
consequences  of  identitv  theft. 

A  response  program  should  contain  the 
following  components: 

A.  Assess  the  Situation 

The  credit  union  should  assess  the  nature 
and  scope  of  the  incident,  and  identifi,'  what 
member  information  systems  and  types  of 
member  information  have  been  accessed  or 
misused. 

B.  Notify  Regulator}-  and  Law  Enforcement 
Agencies 

The  credit  union  should  prompllv  notify 
NCUA  or  its  primary  state  regulator  when  it 
becomes  aware  of  an  incident  involving 
unauthorized  access  to  or  use  of  member 
information  that  could  result  in  substantial 
harm  or  inconvenience  to  its  members. 

A  credit  union  also  should  file  a 
Suspicious  Activity  Report  (•SAR"),  if 
required,  in  accordance  with  the  applicable 
SAR  regulations  '-  and  NCIJ-A  guidance." 
Consistent  with  NCUAs  S.\R  regulations,  in 
situations  involving  federal  criminal  ~ 

violations  requiring  immediate  attention, 
such  as  when  a  reportable  violation  is 
ongoing,  the  credit  union  should 


^See  FFIEC  Information  Securitv  Booklet,  Dec. 
2002. 

'"Credit  unions  arf  expe<  ted  to  provide 
employees  with  the  training  necessarv  to 
understand  their  roles  and  responsibilities  in  order 
to  expeditiously  implement  the  credit  union's 
response  program  to  address  incidents  of 
unautlitrized  access  to  and  use  of  member 
infonnation. 

' '  See  appendix  A,  paragraph  I  B.2.C. 

'2  12  CFR  748.1(c). 

'3  NCUA  Letter  to  Credit  Unions  No  OO-CU-04, 
Suspicious  Activity  Reporting,  July  2000. 
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immediately  notify,  by  telephone, 
appropriate  law  enfon.ement  authorities  and 
NCUA  or  its  primary  state  regulator,  in 
addition  to  filing  a  timely  SAR. 

C.  Contain  and  Control  the  Situation 

The  credit  union  should  take  measures  to 
contain  and  control  the  incident  to  prevent 
further  unauthorized  access  to  or  use  of 
member  information,  while  preserving 
records  and  other  evidence.'''  Depending 
upon  the  particular  facts  and  circumstances 
of  the  incident,  these  measures  could 
include,  in  connection  with  computer 
intrusions:  (i)  Shutting  down  applications  or 
third  party  connections:  (ii)  reconfiguring 
firew'alls  in  cases  of  unauthorized  electronic 
intrusion;  (iii)  ensuring  that  all  known 
vulnerabilities  in  the  credit  union's  computer 
systems  have  been  addressed:  (iv)  changing 
computer  access  codes;  (v)  modifying 
physical  access  controls;  and  (vi)  placing 
additional  controls  on  service  provider 
arrangements. 

D.  Correctivp  Measures 

Once  a  credit  union  understands  the  scope 
of  the  incident  and  has  taken  steps  to  contain 
and  control  the  situation,  it  should  take 
measures  to  address  and  mitigate  the  harm  to 
individual  members.  For  example,  the  credit 
union  should  take  the  following  measures: 

1.  Flag  Accounts 

The  credit  union  should  immediately  begin 
identifying  and  monitoring  the  accounts  of 
those  members  whose  information  may  have 
been  accessed  or  misused.  In  particular,  the 
credit  union  should  provide  staff  with 
instructions  regarding  the  recording  and 
reporting  of  any  unusual  activity,  and  if 
indicated  given  the  facts  of  a  particular 
incident,  implement  controls  to  prevent  the 
unauthorized  withdrawal  or  transfer  of  funds 
from  member  accounts. 

2.  Secure  Accounts 

When  a  share  draft,  savings,  deposit  or 
other  account  number,  debit  or  credit  card 
account  number,  personal  identification 
number  (PIN],  password,  or  other  unique 
identifier  has  been  accessed  or  misused,  the 
credit  union  should  secure  the  account,  and 
all  other  accounts  and  credit  union  services 
that  can  be  accessed  using  the  same  account 
number  or  name  and  password  combination 
until  such  time  as  the  credit  uflion  and  the 
member  agree  on  a  course  of  action.'-'' 

3.  Member  Notice  and  Assistance 

Under  part  748  and  appendix  A.  a  credit 
union's  securitv  program  must  be  designed  to 
protect  its  members'  information  against 
unauthorized  access  or  use.  A  credit  union 
should  not  forgo  notifying  its  members  of  an 
incident  because  the  credit  union  believes 
that  it  mav  be  potentially  embarrassed  or 
inconvenienced  bv  doing  so.  Lir.der  the 
circumstances  described  in  appendix  A,  the 
credit  union  should  notify  and  offer 
assistance  to  members  whose  informaUon 

'■*  Sep  FFTEC  Information  Security  Booklet,  Dec. 
2002.  pp   68-74. 

'^The  credit  union  should  also  consider  the  use 
of  new  account  numtiers  and  steps  to  ensure  that 
members  do  not  reuse  the  same  or  a  similar 
personal  identification  number. 


was  the  subject  of  the  incident."'  If  the  credit 
union  is  able  to  determine  from  its  logs  or 
other  data  precisely  which  members' 
information  was  accessed  or  misused,  it  mav 
restrict  its  notification  to  those  indi\nduals. 
However,  if  the  credit  union  cannot  identify 
precisely  which  members  are  affected,  it 
should  notify  each  member  in  groups  likely 
to  have  been  affected,  such  as  each  member 
whose  information  is  stored  in  the  group  of 
files  in  question. 

a.  Delivery  of  Member  Notice — Member 
notice  should  be  timely,  clear,  and 
conspicuous,  and  delivered  in  any  manner 
that  will  ensure  that  the  member  is  likely  to 
receive  it.  For  example,  the  credit  union  may 
choose  to  contact  all  members  affected  by 
telephone  or  by  mail,  or  for  those  members 
who  conduct  transactions  electronically, 
using  electronic  notice. 

b.  Content  of  Member  Notice — The  notice 
should  describe  the  incident  in  general  terms 
and  the  member's  information  that  was  the 
subject  of  unauthorized  access  or  use.  h 
should  also  include  a  number  that  members 
can  call  for  further  information  and 
assistance.  The  notice  also  should  remind 
members  of  the  need  to  remain  vigilant,  over 
the  next  twelve  to  twenty-four  months,  and 
to  promptly  report  incidents  of  suspected 
identity  theft. 

Key  Elements:  In  addition,  the  notice 
should: 

•  Inform  affected  members  that  the  credit 
union  will  assist  the  member  to  correct  and 
update  information  in  any  consumer  report 
relating  to  the  member,  as  required  by  the 
Fair  Credit  Reporting  Act; 

•  Recommend  that  the  member  notify  each 
nationwide  credit  reporting  agency  to  place 

a  fraud  alert '"  in  the  member's  consumer 
reports; 

•  Recommend  that  the  member 
periodically  obtain  credit  reports  from  each 
nationwide  credit  reporting  agency  and  have 
information  relating  to  fraudulent 
transactions  deleted; 

•  Inform  the  member  of  the  right  to  obtain 
a  credit  report  free  of  charge,  if  the  member 
has  reason  to  believe  that  the  file  at  the 
consumer  reporting  agency  contains 
inaccurate  information  due  to  fraud,  together 
with  contact  information  regarding  the 
nationwide  credit  reporting  agencies;  and 

•  Inform  the  member  about  the  availability 
of  the  FTC's  online  guidance  regarding  steps 
a  consumer  can  take  to  protect  against 
identity  theft,  and  encourage  the  member  to 
report  any  incidents  of  identity  theft  to  the 
FTC.  The  notice  should  provide  the  FTC's 
Web  site  address  and  toll-free  telephone 
number  that  members  may  use  to  obtain  the 
identity  theft  guidance  and  report  suspected 
incidents  of  identity  theft.'" 

Optional  Element:  Credit  unions  also  may 
wish  to  provide  members  with  the  following 
additional  types  of  assistance  that  have  been 
offered  under  these  circumstances; 


"•The  credit  union  should,  therefore,  ensure  that 
a  sufficient  number  of  appropriately  trained 
employees  are  available  to  answer  member 
inquiries  and  provide  assistance. 

' '  A  fraud  alert  will  put  the  member's  creditors 
on  notice  that  the  member  may  be  a  victim  of  fraud. 

'"Currently,  the  FTC  Web  site  for  the  ID  Thef* 
brochure  and  the  FTC  Hotline  phone  number  are 
www./tc.gov/idlhe/iand  1-877-IDTHEFT. 


•  Provide  a  toll-free  telephone  number  that 
members  can  call  for  assistance; 

•  Offer  to  assist  the  member  in  notifying 
the  nationwide  credit  reporting  agencies  of 
the  incident  and  in  placing  a  fraud  alert  in 
the  member's  consumer  reports;  and 

•  Inform  the  member  about  subscription 
services  that  provide  notification  anv'time 
there  is  a  request  for  the  member's  credit 
report  or  offer  to  subscribe  the  member  to 
this  service,  free  of  charge,  for  a  period  of 
time. 

The  credit  union  may  also  wish  to  include 
with  the  notice  a  brochure  regarding  steps  a 
member  can  take  to  protect  against  identity 
theft,  prepared  by  the  Agencies  that  can  be 
dowmloaded  from  the  Internet.''* 

in.  Circumstances  for  Member  Votire 

Standard  for  Providmg  Noticf 

A  credit  union  should  notifs'  affected 
members  whenever  it  becomes  aware  of 
unauthorized  access  to  sensitive  member 
information  unless  the  credit  union,  after  an 
appropriate  investigation,  reasonably 
concludes  that  misuse  of  the  information  is 
unlikely  to  occur  and  takes  appropriate  steps 
to  safeguard  the  interests  of  affected 
members,  including  by  monitoring  affected 
members'  accounts  for  unusual  or  suspicious 
activity. 

Sensitive  Member  Information 

Under  part  748  and  appendix  A.  a  credit 
union  must  have  a  written  security  program 
designed  to  protect  against  unauthorized 
access  to  or  use  of  member  information  that 
could  result  in  substantial  harm  or 
inconvenience  to  any  member.  Substantial 
harm  or  inconvenience  is  most  likely  to 
result  from  improper  access  to  sensitive 
member  information  because  this  tvpe  of 
information  is  easily  misused,  as  in  the 
commission  of  identity  theft.  For  purposes  of 
this  Guidance,  sensitive  member  information 
means  a  member's  social  security  number, 
personal  identification  number,  password  or 
account  number,  in  conjunction  with  a 
personal  identifier  such  as  the  member's 
name,  address,  or  telephone  number. 
Sensitive  member  information  would  also 
include  any  combination  of  components  of 
member  information  that  would  allow 
someone  to  log  onto  or  access  another 
person's  account,  such  as  user  name  and 
password.  Therefore,  credit  unions  are 
expected  to  notif\'  affected  members  when 
sensitive  member  information  has  been 
improperly  accessed,  unless  the  credit  union, 
after  an  appropriate  investigation,  reasonably 
concludes  that  misuse  of  the  information  is 
unlikely  to  occur  and  takes  appropriate  steps 
to  safeguard  the  interests  of  affected 
members. 

Examples  of  When  Notice  Should  Be  Given 

A  credit  union  should  notify  affected 
members  when  it  is  aware  of  the  following 
incidents  unless  the  credit  union,  after  an 
appropriate  investigation,  can  reasonably 
conclude  that  misuse  of  the  information  is 


' ''  www.occ.treas.gov/idtheft.pdf: 
www.federalreserve.gov/consumeTS.htm; 
www.fdic.gov/consumers/consumeT/news/ 
cnsumOO/idthft.html. 
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unlikely  to  occur  and  takes  appropriate  steps 
to  safeguard  the  interests  of  affected 
members. 

•  .\n  employee  of  the  credit  union  has 
obtained  unauthorized  access  to  sensitive 
member  information  maintained  in  either 
pa[)er  or  electronic  form; 

•  A  cyber  intruder  has  broken  into  an 
credit  union's  unencrypted  database  that 
contains  sensitive  member  information; 

•  Computer  equipment  such  as  a  laptop 
computer,  floppy  disk.  CD-ROM,  or  other 
eier;troni(;  media  containing  sensitive 
member  information  has  been  lost  or  stolen; 

•  A  credit  union  has  not  properly  disposed 
of  member  records  containing  sensitive 
member  information;  or 

•  The  credit  union's  third  party  service 
provider  has  e.xperienced  any  of  the 
incidents  described  above,  in  connection 
with  the  credit  union's  sensitive  member 
information. 

Examples  of  When  Notice  Is  Not  Expected 

A  credit  union  is  not  expected  to  give 
notice  when  it  becomes  aware  of  an  incident 
of  unauthorized  access  to  member 
information,  and  the  credit  union,  after  an 
appropriate  investigation,  can  reasonably 
conclude  that  misuse  of  the  information  is 
unlikely  to  occur  and  takes  appropriate  steps 
to  safeguard  the  interests  of  affected 
members.  For  example,  a  credit  union  would 
not  need  to  notify  affected  members  in 
connection  with  the  following  incidents; 

•  The  credit  union  is  able  to  retrieve 
sensitive  member  information  that  has  been 
stolen,  and  reasonably  concludes,  based 
upon  its  investigation  of  the  incident,  that  it 
has  done  so  before  the  information  has  been 
copied,  misused  or  transferred  to  another 
person  who  could  misuse  it. 

•  The  credit  union  determines  that 
sensitive  member  information  was 
improperly  disposed  of,  but  can  establish 
that  the  information  was  not  retrieved  or 
used  before  it  was  destroyed; 

•  A  hacker  accessed  files  that  contain  only 
member  names  and  addresses;  or 

•  .\  laptop  computer  containing  sensitive 
member  information  is  lost,  but  the  data  is 
encrypted  and  may  only  be  accessed  with  a 
secure  token  or  similarly  secure  access 
device. 

fFR  Doc  03-27312  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-38-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pacific 
Aerospace  Corporation,  Ltd.  Models 
FU24-954  and  FU24A-954  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for  all 
Pacific  Aerospace  Corporation,  Ltd. 
Models  FU24-954  and  FU24A-954 
airplanes.  This  proposed  AD  would 
require  you  to  perform  repetitive 
detailed  visual  inspections  of  the 
forward  vertical  fin  base  for  cracks.  If 
any  cracks  or  discrepancies  are  found, 
you  must  repair  the  structure  before 
further  flight  and  notify  the  FAA.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  New  Zealand.  We  are 
issuing  this  proposed  AD  to  detect  and 
correct  cracks  in  the  vertical  fin  base, 
which  could  result  in  loss  of  the  fin  and 
loss  of  aircraft  control. 
DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  December  8, 
2003. 

ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  proposed  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
38-AD,  901  Locust.  Room  506,  Kansas 
City,  Missouri  64106. 

•  Bv/qa-:  (816)  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faagov.  Comments  sent 
electronicallv  must  contain  "Docket  No. 
2003-CE-38-AD'  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  view  the  AD  docket  at  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  A.ttention:  Rules  Docket  No. 
2003-CE-38-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m..  Monday 
through  Fririav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaun.  Aerospace  Engineer, 
Small  Airplane  Directorate,  901  Locust, 
Room  302.  Kansas  City,  MO  64106; 
telephone:  816-329-4146:  facsimile: 
816-329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

We  invit*  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-C;E-38-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 


\ 


stamped  postcard  with  the  docket 
number  written  on  it.  Wo  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
this  proposed  AD.  If  you  contact  us 
through  a  nonwritten  communication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  CAA,  which  is  the  airworthiness 
authority  for  New  Zealand,  notified  the 
FAA  of  an  unsafe  condition  that  mav 
exist  on  all  Pacific  Aerospace 
Corporation,  Ltd.  Models  FU24-954  and 
FU24A-954  airplanes.  The  CAA  reports 
a  recent  fatal  accident  where  the 
aircraft's  fin  separated  in  flight.  Initial 
investigation  of  this  accident  indicates 
that  the  forward  fin  structure  failed  from 
fatigue  cracks  that  were  concealed 
beneath  the  rubber  abrasion  protection 
fitted  to  the  fin. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Failure  to  detect  cracks  in  the  vertical 
fin  base  could  result  in  loss  of  the  fin 
and  loss  of  aircraft  control. 

Is  There  Sen-ice  Information  That 
Applies  to  This  Subject? 

No. 

What  Action  Did  the  CAA  Take? 

The  CAA  issued  New-  Zealand  AD 
Number  DCA/FU24/173,  dated  23  April 
2002,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  New 
Zealand. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  Pacific  Aerospace  Corporation, 
Ltd.  Models  FU24-954  and  FII24A-954 
airplanes  are  manufactured  in  New 
Zealand  and  are  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Per  this  bilateral  airworthiness 
agreement,  the  CAA  has  kept  us 
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informed  of  the  situation  de.scribed 
above. 

FAA's  Determination  and  Requirements 
of  This  Proposed  AD 

What  Has  FAA  Decided? 

We  have  examined  the  CAA's 
findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Pacific  Aerospace  Corporation, 
Ltd.  Models  FU24-954  and  Fl'24A-954 
airplanes  of  the  same  type  design  that 
are  registered  in  the  United  States,  we 
are  proposing  AD  action  to  detect  cracks 


in  the  vertical  fin  base,  which  could 
result  in  loss  of  the  fin  and  loss  of 
aircraft  control. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  perform  repetitive  detailed  visual 
inspections  of  the  forward  vertical  fin 
base  for  cracks.  If  any  cracks  or 
discrepancies  are  found,  you  must 
repair  the  structure  before  further  flight 
and  notify  the  FAA. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22.  2002).  which  governs  FAA's  AD 
system.  This  regulation  now  includes 


material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39.  we  will  not 
include  it  in  future  AD  actions. 

Costs  of  Compliance 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  2  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  this  proposed  inspection: 


Labc-  cost                     -V 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on 
U.S.  operators 

8  work  hours  est.  $60  per  hour  =  $480  .. 

No  parts  needed  for  inspection  

$480  oer  airDlane  

$960 

The  P'.AA  has  no  method  of 
determining  the  number  of  repairs  each 
owner/operator  would  incur  over  the 
life  of  each  of  the  affected  airplanes 
based  on  the  results  of  the  proposed 
inspections.  We  have  no  wav  of 
determining  the  number  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  mav  var\'  on  each  airplanfv 

Regulatory  Findings 

Would  This  Proposed  AD  Impact 
\'arious  Entities? 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action:' 

For  the  reasons  discussed  above.  I 
certify'  that  this  proposed  AD: 

1.  Is  not  a  "significant  regulator^' 
action"  under  Executive  Order  12866: 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  Februarv  26,  1979);  and 


3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 
a  ropy  of  this  summar>'  by  sending  a 
rt'(juest  to  us  at  the  address  listed  under 
ADDRESSES,  Include  "AD  Docket  No. 
200.-!-CE-::(8-,\D"  in  vour  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Pacific  .\erospat,e  Corporation,  Ltd.:  Docket 
No.  2003-CE-38-AD. 

When  Is  the  Last  Date  1  (.an  Submit 
Cominents  on  This  Proposed  AD? 

(a)  We  must  receive  comments  on  this 
proposed  airworthine.ss  directive  (AD)  by 
Decembers.  2003. 

What  Other  .\Ds  .\rf  .\ffp(  ted  hv  1  his 
Action? 

(b)  None. 

What  Airplanes  Arc  AfTpi  ted  b\  This  AD" 

(c)  This  .\D  affects  ttie  lollowing  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category:  Pacific 
Aerospace  Corporation,  Ltd.  Models  FU24- 
954  and  FU24A-954  airplanes,  all  serial 
numbers,  that  are  certificated  in  any  category 

What  Is  the  Unsafe  Condition  Prpspnled  in 
This  Air 

(d)  This  AD  is  the  result  of  a  recent  fatal 
accident  where  the  aircraft's  fin  separated  in 
flight.  The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  cracks  in  the 
vertical  fin  base,  which  could  result  in  loss 
of  the  fin  or  loss  of  control  of  the  aircraft. 


.\uthoritv:  49  U.S.C.  106(g),  40113,  44701  What  Must  ]  Do  To  Address  This  Problem  ■ 


§39.13     [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airw'orthiness 
directive  (AD): 


(e)  To  address  this  problem,  you  must 
accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)   Perform  visual   inspection   of  the  fonward 
area  at  the  base  of  the  fin  for  cracks 


(2)  Repair  any  cracks  that  are  found  during  the 
inspection. 


Initially  inspect  within  the  next  50  hours  time- 

in-service  iTIS)  after  the  effective  date  of 
this  AD  Repetitively  inspect  every  100 
hours  TIS  thereafter 


Prior  to  further  flight  after  doing  any  inspection 
required  in  paragraph  (e)(1)  of  this  AD. 


Inspect  from  the  bottom  of  the  fin  up  to  the 
first  external  strap,  paying  particular  atten- 
tion to  the  skin  In  the  area  of  the  nvets  that 
join  the  fin  skin  to  bulkhead,  part  number 
(P/N)  242305,  and  aft  to  the  first  vertical  lap 
joint.  To  do  this  inspection,  remove  any  rub- 
ber abrasion  protection  that  is  fitted  in  this 
area,  including  any  sealant.  You  must  also 
remove  the  fin  leading  edge  fairing,  P/N 
242321 

Obtain  FAA-approved  repair  scheme  from 
manufacturer  and  notify  FAA  at  the  address 
and  phone  number  in  paragraph  (f)  of  this 
AD. 


What  .\bout  .\lternative  Methods  of 
Compliance'' 

(f)  \'on  may  request  a  different  method  of 
compiiancie  or  a  different  compliance  time 
for  this  .\D  hv  following  the  procedures  in  14 
CFR  39.1.3.  Semi  vour  request  to  the  Manager, 
FAA.  Small  .Airplane  Directorate.  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Karl  Schletzbaum,  .Aerospace  Engineer, 
Small  .Airplane  Directorate.  901  Locust, 
Room  301.  Kansas  City.  MO  64106; 
telephone:  816-329-4146;  facsimile:  816- 
329-^090 

Is  There  Other  Information  That  Relates  to 
This  Subject? 

(g)  C.\.\  airworthiness  directive  OCA/ 
Fl'24  173.  dated  April  23,  2002,  also 
addresses  the  subject  of  this  AD. 

Issued  in  Kansas  City,  Missouri,  on 
October  22.  2003, 

Michael  Gallagher, 

Managf-r.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

fFR  Dor   03-27212  Filed  10-29-03;  8:45  am] 

BCLLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2001-NM-216-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes; 
Model  A300  B4-600,  B4-600R,  and  F4- 
600R  (Collectively  Called  A300-600) 
Series  Airplanes;  and  Model  A310 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakint; 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  .A.300  B2  and  B4 


series  airplanes:  Model  A300  B4-600, 
B4-600R,  and  F4-600R  {collectively 
called  A300-600)  series  airplanes:  and 
Model  A310  series  airplanes.  This 
proposal  would  require  various 
modifications  and  repetitive  inspections 
of  the  throttle  control  system,  and 
follow-on  actions  if  necessary.  This 
action  is  necessary  to  prevent  hard 
points  in  the  throttle  control  system  that 
could  lead  to  jamming  of  the  throttle 
control  cable.  Such  jamming  could 
result  in  an  asymmetric  thrust  condition 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 

December  1,  2003, 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transpoil 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
216-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-216-AD"  in  the 
subject  line  and  need  not  be  submitted 
m  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellontp.  31707  BUgnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  .Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo,sed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-bv-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
mu.^t  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  2001-NM-216-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNls 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-216-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
Model  A300  B2  and  B4  series  airplanes; 
Model  A300  B4-R00.  B4-600R,  and  F4- 
600R  (collectively  called  A300-000) 
series  airplanes;  and  Model  A310  series 
airplanes.  The  DGAC  ad\  ises  that 
operators  have  reported  hard  points  in 
the  throttle  control  system  on  these 
airplanes.  These  hard  points  have  been 
attributed  to  various  discrepancies  in 
the  throttle  control  system,  such  as 
accumulation  and  subsequent  freezing 
of  moisture  in  the  throttle  control  cable 
{also  called  the  "push-pull"  cable) 
assembly;  disconnection  of  the  throttle 
control  cable  from  the  rack-box;  stiffness 
of  the  throttle  controls  due  to  excessive 
wear,  chafing,  or  other  damage;  or 
deterioration  of  the  throttle  control 
cable  due  to  exposure  to  excessive  heat. 
These  conditions,  if  not  corrected,  could 
lead  to  jamming  of  the  throttle  control 
cable  and  result  in  an  asymmetric  thrust 
condition  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  the  following 
service  bulletins: 

•  Service  Bulletin  A300-76-0007, 
Revision  06.  dated  August  23.  2001  (for 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes).  That  ser\'ice  bulletin 
describes  procedures  for  installing  a 
flexible  ice  protection  boot  on  the  upper 
fitting  of  the  throttle  and  fuel  shut-off 
valve  control  cables.  This  boot  is 
intended  to  prevent  accumulation  of 
moisture  at  the  end  of  the  control  cable 
assembly,  which  could  freeze  and  result 
in  jamming  of  the  control  cable. 

•  Service  Bulletins  A300-76-001 5. 
Revision  02.  dated  August  23,  2001  (for 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes);  and  A310-76-2n01, 
Revision  01.  dated  March  14.  20U0  (for 
certain  Model  A310-203.  -204,  -221, 
and  -222  series  airplanes).  These 
ser\'ice  bulletins  describe  procedures  for 
installing  a  heating  system  for  the 
throttle  control  system.  This  heating 


system  is  intended  to  prevent  freezing 
and  consequent  jammint;  nf  the  throttle 
controls. 

•  Service  Bulletins  A300-76-0016, 
Revision  03.  dated  August  23,  2001  (for 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes):  A300-76-6002. 
Revision  02,  dated  August  23.  2001  (for 
certain  Airbus  Model  A300  B4-620,  B4- 
622,  and  C4-620  airplanes);  and  A310- 
76-2005,  Revision  01,  dated  March  14, 
2000  (for  certain  Airbus  Model  A31CK- 
203,  -221,  and  -222  airplanes).  These 
service  bulletins  descrihe  procedures  for 
replacing  (with  new.  improved  parts) 
the  roller  and  rotation  pin  of  the 
secondary  relay  lever  of  the  throttle 
control  system.  This  replacement  is 
intended  to  prevent  stiffness  of  the 
throttle  controls  if  the  roller  fails  to 
rotate. 

•  Service  Bulletins  A300-76-6003, 
Revision  04.  dated  February  26,  2002 
(for  certain  Airbus  Model  A300  B4-620 
airplanes);  and  A310-76-2006,  Revision 
03,  dated  February  26,  2002  (for  certain 
A310-221 .  -222,  and  -322  airplanes). 
These  service  bulletins  describe 
procedures  for  repetitive  inspections  of 
the  throttle  control  (push-pull)  cable 
and  the  rack-box  connection  to  detect 
any  discrepancies,  including  excessive 
wear,  damage,  chafing  of  the  cable  in 
the  area  of  the  cable  guide,  backlash  due 
to  excessive  wear,  and  excessive  play.  If 
discrepancies  are  found,  the  service 
bulletins  specify-  replacement  of  the 
affected  part  with  a  new  part.  These 
ser\'ice  bulletins  refer  to  Airbus  Ser\'ice 
Bulletins  A300-76-6004,  Revision  01, 
dated  October  11,  2000;  and  A310-76- 
2007,  Revision  02,  dated  November  24. 
1988;  respectively;  which  describe 
procedures  for  replacing  the  existing 
throttle  control  cable  assembly  with  a 
new,  improved  assembly.  Such 
replacement  would  eliminate  the  need 
for  the  repetitive  inspections  described 
previously. 

•  Service  Bulletins  A3GO-76-6007. 
Revision  01,  dated  March  14,  2000  (for 
certain  A300  B4-601 ,  -603,  and  "eOSR 
airplanes);  and  A310-76-2010,  Revision 
03,  dated  August  23.  2001  (for  certain 
A310-204  and  -304  airplanes).  These 
ser\'ice  bulletins  describe  procedures  for 
installing  a  new  cooling  duct  and  a  new 
cooling  shroud  for  the  throttle  control 
cable.  This  installation  is  intended  to 
prevent  deterioration  of  the  throttle 
control  (push-pull)  cable  due  to 
exposure  to  excessive  heat  These 
service  bulletins  refer  to  GE  CF6-80C2 
Service  Bulletins  71-088,  Revision  03. 
dated  March  15,  1991;  and  75-021, 
Revision  03,  dated  August  5,  1992:  for 
additional  service  information  for 
accomplishing  the  installation. 


•  Service  Bulletins  A300-76-6009. 
Revision  02,  dated  October  29,  1999  (for 
certain  A300  B4-601,  B4-603,  B4  605R. 
and  C4-605R  Variant  F  airplanes):  and 
A3 10-76-201 2,  Revision  02,  dated 
November  5,  2001  (for  certain  Airbus 
Model  A310-203,  -204,  and  -304 
airplanes).  These  service  bulletins 
describe  procedures  for  installing  an 
elastomer  plug  filled  with  grease  on  the 
end  fitting  of  the  throttle  control  cable. 
This  installation  is  intended  to  prevent 
accumulation  of  moisture  inside  the 
control  cable  sleeve  due  to  premature 
and  uneven  wear  of  the  throttle  control 
bearing,  which  could  result  in  freezing 
and  jamming  of  the  throttle  control 
cable. 

•  Service  Bulletin  A3 10-76-2004, 
Revision  03,  dated  August  23,  2001  (for 
certain  Airbus  Model  A3 10-203 
airplanes).  This  service  bulletin 
describes  procedures  for  installing  a 
sealing  sleeve  (also  called  a  sealing 
boot)  on  the  flexible  control  ball  joint  of 
the  throttle  control  cable.  The 
procedures  include  a  visual  inspection 
for  deterioration  of  the  throttle  control 
cable,  and  replacement  of  the  throttle 
control  cable  if  necessary.  The  sealing 
sleeve  is  intended  to  prevent 
accumulation  of  moisture  at  the  ends  of 
the  throttle  control  cable  assembly, 
which  could  result  in  freezing  and 
consequent  jamming  of  the  throttle 
control  cable. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2001- 
072(B)  R2,  dated  January'  23,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France, 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below 
under  the  heading  "Diffenmce  Between 
Proposed  AD  and  (Certain  Service 
Bulletins  " 

Consistent  with  the  findings  of  the 
DGAC,  the  proposed  AD  would  allow 
repetitive  insp.H;tions  per  Airbus 
Service  Bulletin  .-\,30()-7b-6n03. 
Revision  04.  or  A;n 0-76-2006.  Revision 
03.  as  applicable,  to  continue  in  lieu  of 


accomplishing  the  terminating  action 
per  Airbus  Service  Bulletin  A300-76- 
6004.  Revision  01.  or  A3 10-76-2007. 
Revision  02.  as  applicable.  In  making 
this  determination,  we  considered  that 
long-term  continued  operational  safety 
in  this  case  will  be  ensured  adequately 
by  repetitive  inspections  to  detect  any 
discrepancy  of  the  throttle  control  cable 
before  it  represents  a  hazard  to  the 
airplane. 

Ditierence  Between  Proposed  AD  and 
Certain  Service  Bulletins 

Although  Airbus  Service  Bulletins 
A300-76-6003,  Revision  04.  and  A310- 


76-2006,  Revision  03,  specify  to  report 
the  results  of  the  backlash  check  to  the 
Airbus  technical  representative,  this 
proposed  AD  would  not  require  such 
reporting. 

Cost  Impact 


The  table  below  contains  the  FAu'V's 
estimates  of  the  cost  impact  on  U.S. 
operators  of  the  actions  that  would  be 
required  by  the  proposed  AD.  at  an 
average  labor  rate  of  S65  per  work  hour. 


Cost  Impact:  U.S.-Registered  Airplanes 


Actions  in  Airbus  service  bulletin 


A300-76-0007,  Revision  06 
A300-76-0015,  Revision  02 
A300-76-0016,  Revision  03 
A30O-76-6002,  Revision  02 
A30O-76-6007,  Revision  01 
A30O-76-6009.  Revision  02 
A31 0-76-2001.  Revision  01 
A3 10-76-2004.  Revision  03 
A31 0-76-2005.  Revision  01 
A31 0-76-2006.  Revision  03 
A31 0-76-201 2.  Revision  02 


Work  hours 


30 

11 

1 

1 

e 

6 

11 

25 
1 
2 

6 


Parts  cost 


$0 

1.726 

193 

80 
None 

28 
4,469 

26 

153 

None 

28 


Estimated 
number  of  air- 
planes of  U.S. 
registry 


Estimated  cost 
per  airplane 


Estimated  fleet 
cost 


36 
36 
24 
83 
71 
67 
33 
25 
46 
16 
25 


$1,950 

2,441 

258 

145 

520 

418 

5.184 

1.651 

218 

130 

418 


$70,200 
87,876 
6.192 
12.035 
36.920 
28.006 

171.072 

41.275 

10.028 

2,080 

10.450 


C'urrently.  there  are  no  airplanes  on 
the  U.S.  Register  that  would  be  affected 
by  Airbus  Service  Bulletin  A300-76- 
6003.  Revision  04,  or  A.n 0-76-2010. 


Revision  03.  However,  if  an  affected 
airplane  is  imported  and  placed  on  the 
U.S.  Register  in  the  future,  the  table 
below  showre  the  estimated  cost  of  the 


actions  that  would  be  required  by  the 
proposed  AD  for  an  affected  airplane,  at 
an  average  labor  rate  of  S65  per  work 
hour. 


Potential  Cost  Impact:  Airplane  Added  to  U.S.  Register  in  the  Future 


Airplanes  subject  to  the  actions  in  Airbus  service  bulletin 


A300-76-6003, 

A3 10-76-20 10, 


Revision  04 
Revision  03 


Work  hours 


Parts  cost 


$0 
0 


Estimated  cost 
per  airplane 

$130 
520 


If  an  operator  chooses  to  do  the 
optional  terminating  action  in  Airbus 
Ser\ice  Bulletin  A300-76-6004. 
Revision  01.  or  A310-76-2007.  Revision 
02:  rather  than  continue  the  repetitive 
inspections  in  Airbus  Service  Bulletin 
A300-76-6003.  Revision  04.  or  A310- 
76-2006.  Revision  03.  respectivelv:  it 
would  take  about  20  work  hours  per 
airplane  to  accomplish  the  optional 
terminating  action,  at  an  average  labor 
rate  of  $65  per  work  hour.  Required 
parts  would  cost  about  Si 8.800  per 
airplane.  Based  on  these  figures,  we 
estimate  the  cost  of  this  optional 
terminating  action  to  be  S20.100  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impart 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
PR  11034^  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  proNided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 

safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106[g),  40113,  44701. 

Table  i  .—Applicability 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ain\  orthiness 
directive: 

Airbus:  Docket  2001-NM-216-AD. 

Applicability:  Airplanes  as  listed  in  Table 
1  of  this  AD,  certificated  in  any  category. 


Airplane  models 


As  listed  in  Airbus  Service  Bulletin — 


A300  B2  and  B4  series  

A300  82  and  B4  series 

A300  B2  and  B4  series  

A300  B4-620.  B4-622,  C4-620  

A300  B4-620  

A300  B4-601    -603,  and -605R 

A300  B4-601.  B4-603.  B4-605R  and  C4-605R  Variant  F 

A31&-203.  -204,  -221.  and  -222  , 

A310-203   

A310-203.  -221.  and  -222  

A310-221,  -222.  and -322  

A310-204  and  -304    

A310-203.  -204.  and  -304  


A300-76-0007.  Revision  06.  dated  August  23,  2001. 
A30O-76-0015.  Revision  02.  dated  August  23,  2001. 
A300-76-0016.  Revision  03.  dated  August  23.  2001. 
A300-76-6002.  Revision  02.  dated  August  23,  2001. 

A300-76-6003.  Revision  04.  dated  February  26,  2002, 
A30Ct-76-6007,  Revision  01.  dated  March  14.  2000, 
A300-76-6009.  Revision  02.  dated  October  29.  1999. 
A310-76-2noi    Revision  01.  dated  March  14,  2000. 
A310-76-2004,  Revision  03,  dated  August  23.  2001. 
A31O-76-2005,  Revision  01,  dated  March  14.  2000, 
A31 0-76-2006,  Revision  03.  dated  February  26.  2002 
A310-76-2010.  Revision  03,  dated  August  23.  2001. 
A31O-76-2012.  Revision  02,  dated  November  5.  2001. 


Compliance:  Required  as  indicated,  unless 

accomplished  previously. 

To  prevent  hard  points  in  the  throttle 
control  system  that  could  lead  to  jamming  of 
the  throttle  control  cable,  which  could  result 
in  an  asymmetric  thrust  condition  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  follovi'ing: 

Modifications 

(a)  Within  22  months  after  the  effective 
date  of  this  AD,  do  the  actions  specified  in 
paragraphs  (al(l),  (a)(2).  (a)(3).  (a)(4),  (a)(5), 
and  {a)(6)  of  this  AD;  as  applicable. 

(1)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A300-76-O007,  Revision  06,  dated 
August  23,  2001:  Install  a  flexible  ice 
protection  boot  on  the  upper  fitting  of  the 
throttle  and  fuel  shut-off  valve  control  cables 
in  each  engine  pylon,  per  the 
Accomplishment  Instructions  of  that  service 
bulletin. 

(2)  For  airplanes  listed  in  Airbus  Service 
Bulletin  .A300-76-0015.  Revision  02,  dated 
August  23.  2001;  or  .\310-76-2001,  Revision 

01.  dated  March  14.  2000;  Install  a  heating 
system  for  the  throttle  control  system  in  each 
engine  pylon,  per  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

(3)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A300-76-0016.  Revision  03,  dated 
.•\ugust  23.  2001;  A300-76-6002.  Revision 

02.  dated  ■•August  23.  2001;  or  .^3 10-76-2005. 
Revision  01.  dated  March  14.  2000:  Replace, 
with  new  improved  part'^,  the  roller  and 
rotation  pin  of  the  secondary  relay  lever  of 
the  throttle  control  system  in  each  engine 
pvlon.  Accomplish  the  replacement  per  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

(4)  For  airplanes  listed  in  Airbus  Service 
Bulletin  .\300-76-6007.  Revision  01.  dated 
March  14,  2000;  or  A31G-76-2010,  Revision 


03,  dated  August  23,  2001.  Install  a  new 
cooling  duct  and  a  new  cooling  shroud  for 
the  throttle  control  cable,  per  the  instructions 
in  the  "Description"  section  of  Airbus 
Service  Bulletin  A300-76-60G7,  Revision  01; 
or  per  the  Accomplishment  Instructions  of 
A310-76-2010,  Revision  03;  as  applicable. 

Note  1;  Airbus  Service  Bulletins  A300-76- 
6007.  Revision  01;  and  A310-76-2010, 
Revision  03;  refer  to  GE  CF6-80C2  Service 
Bulletins  71-088,  Revision  03.  dated  March 
15,  1991;  and  75-021,  Revision  03,  dated 
August  5,  1992;  for  additional  service 
information  for  accomplishing  the 
installation  of  a  new  cooling  duct  and  a  new 
cooling  shroud  for  the  throttle  control  cable. 

(5)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A300-76-6009.  Revision  02,  dated 
October  29,  1999;  or  A310-76-2012,  Revision 
02,  dated  November  5,  2001;  Install  an 
elastomer  plug  filled  with  grease  on  the  end 
fitting  of  the  throttle  control  cable  in  each 
engine  pylon,  per  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

(6)  For  airplanes  fisted  in  Airbus  Service 
Bulletin  A3 10-76-2004,  Revision  03,  dated 
August  23,  2001;  Install  a  sealing  sleeve  (also 
called  a  sealing  boot)  on  the  flexible  control 
ball  joint  of  the  throttle  control  cable  in  each 
engine  pylon  (including  a  detailed  inspection 
for  deterioration  of  the  throttle  control  cable, 
and  replacement  of  the  throttle  control  cable, 
as  applicable)  by  doing  all  actions  in  the 
Accomplishment  Instructions  of  the  service 
bulletin,  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 
Replacement  of  the  throttle  control  cable,  if 
required,  must  be  accomplished  before 
further  flight. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 


structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required. " 

Accomplishment  of  Required  .\ctions  per 
Previous  Servii  t-  Bulletm  Revisions 

(b)  Actions  accomplished  before  the 
effective  date  of  this  AD  per  previous  service 
bulletin  revisions  are  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD;  as 
specified  in  paragraph  (b)(1),  (b)(2),  (b)(3), 
(b)(4),  (b)(5),  and  (b)(6)  of  this  AD;  as 
applicable, 

(1)  Accomplishment  of  the  installation 
required  by  paragraph  (a)(1)  of  this  AD  per 
Airbus  Service  Bulletin  A300-76-007, 
Revision  05,  dated  March  14,  2000;  is 
acceptable  for  compliance  with  paragraph 
(aid)  of  this  AD. 

(2)  Accomplishment  of  the  replacement 
required  by  paragraph  (a)(2)  of  this  AD  per 
Airbus  Service  Bulletin  A300-76-0015. 
Revision  01,  dated  March  14,  2000.  is 
acceptable  for  compliance  with  paragraph 
(a)(2)  of  this  AD. 

(3)  Accomplishment  of  the  replacement 
required  by  paragraph  (a)(3)  of  this  AD  per 
Airbus  Service  Bulletin  A300-76-016, 
Revision  02,  dated  March  14,  2000;  or  A300- 
76-6002,  Revision  01,  dated  March  14,  2000; 
as  applicable;  is  acceptable  for  compliance 
with  paragraph  (a)(3)  of  this  AD. 

(4)  Accomplishment  of  the  installation 
required  bv  paragraph  (a)(4)  of  this  AD  per 
Airbus  Service  Bulletin  A3 10-76-2010, 
Revision  02,  dated  March  14.  2000,  is 
acceptable  for  compliance  with  paragraph 
(a)(4)  of  this  AD. 
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(5)  .•\rcomplishment  of  the  installalion 
require<i  by  paragraph  (a)(5)  of  this  AD  per 
Airbus  Service  Bulletin  A30Q-76-600?!. 
Revision  01,  dated  March  5.  1999:  or  A3 10- 
76-2012.  Revision  01.  dated  March  5.  1999: 
as  applicable,  is  act;eptable  for  compliance 
with  paragraph  (a)1.5)  uf  this  .\D. 

(())  Accomplishment  of  all  actions  required 
by  paragraph  (a)(6)  of  this  AD  (including  a 
detailed  inspection  for  deterioration  of  the 
throttle  f:ontrol  cable,  and  replacement  of  the 
throttle  c;ontrol  cable,  as  applicable)  per 
Airbus  Service  Bulletin  .A3 10-76-2004, 
Revision  02.  dated  March  14.  2000.  is 
acceptable  for  compliance  with  paragraph 
(a)(6)  of  this  .\D. 

Repetitive  Inspections  and  Corrective 
.Actions  if  Necessary 

(c)  For  airplanes  listed  in  .Airbus  Service 
Bulletin  A300-76-6003.  Revision  04,  dated 
Februarv  26.  2002:  or  .\.^  10-76-2006. 
Revision  03.  dated  February  26.  2002:  Within 
.SOO  flight  hours  after  the  effective  date  of  this 
AD.  do  the  inspt^ctions  and  corrective 
actions,  as  applicable,  required  by  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD.  according  to  the 
..Accomplishment  Instructions  of  the 
applicable  service  bulletin.  Repeat  the 
inspections  and  corrective  actions,  as 
applicable,  thereafter  at  intervals  not  to 
exceed  2.000  flight  hours,  until  paragraph  (d) 
of  this  ,AD  is  acf:omplished.  .Although  Airbus 
Service  Bulletins  A300-76-6003.  Revision 
04.  and  A310-76-2006.  Revision  03,  specify 
to  submit  certain  information  to  the 
manufacturer,  this  AD  does  not  include  such 
a  recjuirement. 

( 1 1  Perform  a  detailed  inspection  to  detect 
discrepancies  of  the  throttle  control  cable 
(also  called  the  "push-pull"  cable)  and  the 
rack-box  connection  in  each  engine  pylon, 
especially  in  the  area  of  the  cable  guide 
having  part  number  221-132.=)-501. 
Discrepancies  include  excessive  wear, 
damage,  chafing  of  the  cable  in  the  area  of 
a  cable  guide,  backlash  outside  limits 
specified  in  the  service  bulletin,  or  excessive 
play.  If  any  discrepancy  is  found,  before 
further  flight,  replace  the  throttle  control 
cable  or  the  rack-box.  as  applicable,  per  the 
applicable  service  bulletin. 

(2)  Perform  a  detailed  inspection  for  wear 
or  play  of  the  power  lever  of  the 
hydromechanical  control  in  the  area  where 
the  rack-box  drive  tang  is  installed  in  the 
power  lever.  If  any  wear  or  play  is  found, 
before  further  flight,  tighten  the  drive  tang 
expansion  screw  to  take  up  play,  per  the 
applicable  service  bulletin. 

.Accomplishment  of  Required  .Actions  per 
Previous  Service  Bulletin  Revisions 

(d)  Inspections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  per  .Airbus  Service  Bulletin  A300-76- 
600.i.  Revision  02,  dated  fune  5.  2000;  or 
Revision  03,  dated  November  9,  2000:  or 

.A3  10-76-2006.  Revision  02.  dated  June  5, 
2000:  as  applicable:  are  acceptable  for 
compliance  with  paragraph  (c)  of  this  AD. 

Optional  Tenninating  .Action 

(e)  Replacement  ol  the  existing  throttle 
control  cable  assemblv  with  a  new  improved 
assembly,  per  the  .Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A30G- 


76-6004.  Revision  01.  dated  October  11, 
2000;  or  A31O-76-2007.  Revision  02,  dated 
November  24.  1988;  as  applicable;  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (c)  of  this 
AD.  j 

Alternative  ^fethods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116. 
Transport  Airplane  Directorate,  FAA.  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
072(B)  R2,  djted  January  23,  2002. 

Issued  in  Renton.  Washington,  on  October 
24,  2003. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-27323  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2000-NM-168-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82).  DC-9-^3  (MD-83).  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notic:e  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  {MD-81 ).  DC-9-82  (MD-82).  DC- 
9-83  (MD-83).  DC-9-87  (MD-87),  and 
MD-88  airplanes.  This  proposal  would 
require  installing  shield  assemblies  for 
power  feeder  cables  in  the  forward  and 
aft  lower  cargo  compartments,  and 
installing  an  additional  shield  for  the 
power  feeder  cable  of  the  auxiliary 
power  unit  in  the  aft  lower  cargo 
compartment.  This  action  is  necessary 
to  prevent  a  cable  from  chafing  against 
an  edge  of  a  lightening  hole,  which 
could  result  in  electrical  arcing,  and 
consequent  smoke/fire  in  the  lower 
cargo  compartments.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate.  ANM-n4, 
Attention:  Rules  Docket  No.  2000-NM-  ' 
168-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  mav  be  submitted 
via  fax'to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincoininent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■Docket  No.  2000-NM-168-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846.  Attention;  Data  and  Service 
Management.  Dept.  Cl-L5,A  (D800- 
0024).  This  information  mav  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eh'in  K,  Wheeler.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562) 627-5344: 
fa.x  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 
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•  Include  justification  (e.g..  reasons  or 

data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
envirnnmental.  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-168-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1H.  Attention:  Rules  Docket  No. 
2000-NM-168-AD.  IbOl  Lind  Avenue. 
SVV..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  ser\'ice  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  several  incidents  of  migration 
of  power  feeder  cable  troughs  on 
McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82),  DC-9-83 
(MD-83).  DC-9-87  (MD-87).  and  MD- 
88  airplanes.  The  migration  occurred 
where  cables  pass  through  lightening 
holes  into  forward  and  aft  lower  cargo 
c;ompartments.  Investigation  revealed 
that  the  cause  of  such  migratmn  is 
vibration.  Migration  of  the  trough  could 
result  in  a  cable  chafing  against  an  edge 
of  a  lightening  hole,  wliic.h  could  result 
in  electrical  arcing,  and  consequent 
smoke/fire  in  the  lower  cargo 
compartments 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  Boeing 
and  operators  of  McDonnell  Douglas 
Model  DC-9-81  (MD-81).  DC-9-82 
(MD-82).  DC-9-83  (MD-83).  DC-9-87 
(MD-87),  and  MD-88  airplanes,  has 
reviewed  all  aspects  of  the  service 
history  of  those  airplanes  to  identif\' 
potential  unsafe  conditions  and  to  take 
appropriate  corrective  actions.  This 
proposed  airworthiness  directive  (AD)  is 
one  of  a  series  of  corrective  actions 
identified  during  that  process.  We  have 
previously  issued  several  other  ADs  and 
may  consider  further  rulemaking  actions 


to  address  the  remaining  identified 
unsafe  conditions. 

On  April  14,  1994,  the  FAA  issued 
AD  94-09-02,  amendment  39-8890  (59 
FR  18720,  April  20,  1994).  That  AD 
requires  inspecting  the  auxiliary  power 
unit  (APU)  for  power  feeder  cable 
damage,  and  repair  of  the  cable  if 
necessary;  then  modif\'ing  the  cable 
installation.  Those  actions  are  required 
to  eliminate  a  potential  source  of  fire 
ignition  from  electrical  shorting  of  the 
generator  power  feeder  cable.  That  AD 
also  requires  inspecting  previously 
modified  airplanes  to  determine 
whether  a  spacer  or  "stand  off  had 
been  installed,  and  installing  those 
items  if  necessary.  Those  actions  are 
required  to  prevent  the  power  feeder 
cable  for  the  APU  from  chafing  against 
adjacent  structures,  which  could  result 
in  electrical  shorting  and  arcing,  and  a 
fire  below  the  cabin  floor. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDoimell  Douglas  Alert  Service 
Bulletin  MD80-24A100,  Revision  04, 
dated  January  24,  2000.  which  describes 
procedures  for  installing  shield 
assemblies  for  power  feeder  cables  in 
the  forward  and  aft  lower  cargo 
compartments,  and  installing  an 
additional  shield  for  the  power  feeder 
cable  of  the  auxiliary  power  unit  in  the 
aft  lower  cargo  compartment. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  will 
protect  the  power  feeder  cables  from 
contact  with  the  edge  of  a  lightening 
hole  when  trough  migration  occurs,  and 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  473 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
275  airplanes  of  U.S,  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  S65  per  work  hour.  Required 
parts  would  cost  approximately  between 
S674  and  S3,656  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  installation  on  U.S.  operators 


of  these  airplanes  is  estimated  to  be 
between  S203.225  and  51,023,275,  or 
between  S739  and  S3, 721  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
parts  associated  with  this  proposed  AD, 
subject  to  warranty  conditions. 
Manufacturer  warranty  remedies  also 
may  be  available  for  labor  costs 
associated  with  this  proposed  AD.  As  a 
result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
abn\'p 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulaton'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  "  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-168- 
AD. 

Applicabilitv:  Model  DC-9-81  (MD-81). 
UC-9-82  (MD-«2),  IX:-!)-83  (MD-83),  DC- 
9-87  (MD-87).  and  MD-88  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD8()-24A100.  Revision  04.  dated 
(anuary  24.  2000;  certificated  in  any  category. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  cable  from  chafing  against  an 
edge  of  a  lightening  hole,  which  could  result 
in  electrical  arcing,  and  consequent  smoke/ 
fire  in  the  lower  cargo  compartments, 
accomplish  the  following: 

Installation 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  install  shield  assemblies  for  power 
feeder  cables  in  the  forward  and  aft  lower 
cargo  compartments,  and  install  an 
additional  shield  for  the  power  feeder  cable 
of  the  auxiliarv  power  unit  in  the  aft  lower 
cargo  compartment,  per  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MDH()-24.A100,  Revision  04. 
dated  Ianuar\-  24.  2000. 

Installations  .Accomplished  per  Previous 
Lssues  of  Service  Bulletin 

(b)  Installations  accomplished  before  the 
effective  date  of  this  AD  per  McDonnell 
Douglas  Sen,ice  Bulletin  MD8O-24-100. 
original  issue,  dated  March  30,  1988.  tlwough 
Revision  3,  dated  March  \5,  1991.  are 
considered  acceptable  for  compliance  with 
the  actions  specified  in  paragraph  (a)  of  this 
,\D 

Alternative  Methods  of  Compliance 

(f  )  In  acc:ordance  with  14  CFR  39.19.  the 
Manager,  Los  Angeles  .^i^craft  Certification 
Office,  FAA.  IS  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD 

Issued  in  Renton,  Washington,  on  October 
24.  2003. 

Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  03-27322  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-146-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nalemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  removing  the 
two  direct  current  (DC)  over-voltage/ 
feeder-fault  test  switches  from  the  Test 
2  Panel  of  the  generator  control  unit, 
and  follow-on  actions.  This  action  is 
necessary  to  prevent  the  loss  of  the  DC 
generators,  which  could  result  in  the 
loss  of  normal  electrical  power  to  the 
airplane  and  increased  pilot  workload. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  1.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
146-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-146-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington, 
FOR  FURTHER  INFORMATION  CONTACT: 

Rosanne  Ryburn.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2139; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue  by  issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (p.g..  reasons  or 
data)  for  each  request. 
Comments  are  specifically  invited  on 

the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  oe  filed  in  the  Rules 
Docket. 

CommftQters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-146-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-146-AD.  1601  Lind  Avenue, 
SW,,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LF\'),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
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Model  SAAB  SF340A,  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that  it 
has  received  reports  of  the  two  direct 
current  (DC)  generators  of  the  generator 
control  unit  (GCU)  going  offdine  during 
a  lightning  strike,  which  could  cause  a 
malfunction  of  the  DC  over-voltage/ 
feeder-fault  test  switches.  This 
malfunction  can  momentarilv  inhibit 
the  reset  capabdity  of  the  GCl"  and 
prevent  the  generators  from  coming 
back  on-line.  Loss  of  the  DC  generators 
could  result  in  the  loss  of  norma! 
electrical  power  to  the  airplane  and 
increased  pilot  workload. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
24-023.  Revision  02.  dated  November 
15.  2001.  which  describes  procedures 
for  removing  the  two  DC  over-voltage/ 
feeder-fault  test  switches  from  the  Test 
2  Panel  of  the  GCU.  and  follow-on 
actions.  The  follow-on  actions  include 
modifying  certain  associated  wiring, 
attaching  related  test  function  wiring  to 
the  wire  harness,  installing  a  blanking 
plate  on  the  Test  2  Panel,  and 
operational  testing.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequatelv 
address  the  identified  unsafe  condition. 
The  LFV  classified  this  service  bulletin 
as  mandatory  and  issued  Swedish 
airworthiness  directive  1-169.  dated 
November  20.  2001.  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  tvpe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  ser\dce  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  251  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S65  per  work  hour.  Required  parts 
would  cost  approximately  S107  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  592,117,  or 
S367  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribuflon  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034"  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorin-:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  .\B:  Docket  2002-NM-14&- 

AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  004  through 
159  inclusive:  and  SAAB  340B  series 
airplanes  having  serial  numbers  160  through 
379  inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  DC  generators, 
which  could  result  in  the  loss  of  normal 
electrical  power  to  the  airplane  and  increased 
pilot  workload,  accomplish  the  following: 

RemoN  al  of  DC  Generator  Test  Switches 

(a)  Within  5,000  flight  hours  or  two  years 
after  the  effective  date  of  this  AD.  whichever 
occurs  later:  Remove  the  two  DC  over- 
voltage/feeder-fault  lest  switches  from  the 
Test  2  Panel  of  the  generator  control  unit  and 
do  all  the  follow-on  actions  specified  in  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  340-24-023,  Revision  02,  dated 
November  15,  2001.  Do  the  actions  per  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  -vith  14  CFR  39.19.  the 
Manager,  International  Branch.  ANM-116. 
FAA,  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-169, 
dated  November  20,  2001. 

Issued  in  Renton.  Washington,  on  October 
24.  2003. 

Ali  Bahrami, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-27321  Filed  10-29-03;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Notice  No.  20] 
RIN  1513-AA69 

Proposed  Establishment  of  the  Salado 
Creek  Viticuitural  Area  (2003R-025P) 

AGENCY:  Alcohol  and  Tobacxo  Tax  and 
Trade  Bureau  (TTB).  Trea.sury. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  establish 
the  Salado  Creek  viticuitural  area  in 
western  Stanislaus  County.  California. 
Located  near  the  town  of  Patterson,  the 
proposed  viticuitural  area  covers  2,940 
acres,  with  44  acres  currently  planted  to 
grapes.  We  propose  this  action  under 
the  authority  of  the  Federal  Alcohol 
Administration  Act.  We  invite 
comments  on  this  proposal,  particularly 
from  bottlers  who  use  brand  names 
similar  to  that  of  the  proposed  area. 
DATES:  We  must  receive  written 
comments  on  or  before  December  29. 
2003. 

ADDRESSES:  You  may  send  comments  to 

any  of  the  following  addresses: 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau.  P.O.  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  20); 

•  202-927-8525  (facsimile); 

•  nprm@ftZ).gov  (e-mail);  or 

•  http://w\vw  tth.gov  {An  online 
comment  form  is  posted  with  this 
notice  on  our  Web  site.) 

You  may  view  copies  of  this  notice 
and  any  comments  received  at  http:// 
vvvvw. ttb.gov/aicohol/rules/index.htm  or 
by  appointment  at  our  reference  librarv, 
1310  G  Street,  NW..  Washington,  DC 
20005;  telephone  202-927-8210  for  an 
appointment.  You  may  also  access 
copies  of  the  notice  and  comments  on 
our  Web  site  at  http://www.ttb.gov/ 
alcohol/ rules/ index. htm. 

See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements,  and  for  information  on 
how  to  request  a  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  N.A. 
Sutton.  Specialist.  Regulations  and 
Procedures  Division  (Oregon).  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau,  946 
Northwest  Circle  Blvd.,  #286,  Corvallis, 
OR  97330;  telephone  415-271-1254. 
SUPPLEMENTARY  INFORMATION: 


Background  on  Viticuitural  Areas 

TTB  Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
misleading  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  to  carry  out  its  provisions, 
and  the  Secretary  has  delegated  this 
authority  to  the  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau  (TTB). 

Regulations  in  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticuitural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  Part  9.  American  Viticuitural 
Areas,  contains  the  list  of  approved 
viticuitural  areas. 

Definition    I 

Title  27  CFR  4.25(e)(1)  defines  an 
American  viticultm-al  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundary  has  been  delineated  in 
subpart  C  of  part  9.  These  designations 
allow  consumers  and  vintners  to 
attribute  a  given  quality,  reputation,  or 
other  characteristic  of  the  wine  made 
from  grapes  grown  in  an  area  to  its 
geographic  origin.  We  believe  that  the 
establishment  of  viticuitural  areas 
allows  wineries  to  describe  more 
accurately  the  origin  of  their  wines  to 
consumers  and  helps  consumers 
identify  the  wines  they  purchase. 
Establishment  of  a  viticuitural  area  is 
neither  an  approval  nor  endorsement  by 
TTB  of  the  Aine  produced  there. 

Requirements  to  Establish  a  Viticuitural 
Area 

Section  4.25(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticuitural  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticuitural  area. 
The  petition  must  include — 

•  Evidence  that  the  proposed 
viticuitural  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticuitural  area  are  as  specified  in  the 
petition; 

•  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soils,  elevadon.  physical  features,  etc., 
distinguish  it  horn  surrounding  areas; 

•  A  description  of  the  proposed 
viticuitural  area's  specific  boundaries, 


based  on  features  found  on  maps 
approved  by  the  United  States 
Geological  Survey  (USGS);  and 

•  A  copy  of  the  appropriate  USGS- 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Impact  on  Current  Wine  Labels 

As  appellations  of  origin,  viticuitural 
area  names  have  geographic 
significance.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  a  brand 
name  with  geographic  significance  on  a 
wine  unless  the  wine  meets  the 
appellation  of  origin  requirements  for 
the  named  area.  Our  regulations  also 
prohibit  any  other  label  references  that 
suggest  an  origin  other  than  the  tnie 
place  of  origin  of  the  wine. 

If  we  establish  this  proposed 
viticuitural  area,  bottlers  who  use  brand 
names,  including  trademarks,  like 
Salado  Creek  must  ensure  that  their 
existing  products  are  eligible  to  use  the 
viticuitural  area's  name  as  an 
appellation  of  origin.  For  a  wine  to  be 
eligible,  at  least  85  percent  of  the  grapes 
in  the  wine  must  have  been  grown 
within  the  viticuitural  area,  and  the 
wine  must  meet  the  other  requirements 
of  27  CFR  4.25(e)(3). 

If  the  wine  is  not  eligible  for  the 
appellation,  the  bottler  must  change  the 
brand  name  or  other  label  reference  and 
obtain  approval  of  a  new  label.  Different 
rules  apply  to  a  wine  in  this  category 
bearing  a  brand  name  that  was  used  on 
a  label  approved  prior  to  Julv  7,  1986. 
See  27  CFR  4.39(i)  for  details, 

Salado  Creek  Petition 

TTB  has  received  a  petition  filed  on 
behalf  of  Mr.  Fred  V' ogel  of  the 
Sunflower  Ranch  Company  in  Patterson, 
California,  proposing  the  establishment 
of  the  "Salado  Creek"  viticuitural  area 
in  Stanislaus  County,  California.  The 
proposed  2,940-acre  area  is  located 
about  75  miles  east-southeast  of  San 
Francisco  and  18  miles  southwest  of 
Modesto  in  a  rural  area  of  central, 
interior  California.  The  proposed  area  is 
located  along  Interstate  5  on  the  western 
edge  of  the  San  Joaquin  Valley,  just 
southwest  of  the  town  of  Patterson.  The 
Diablo  Mountains  rise  to  the  west  of  the 
proposed  area  and  shield  it  from  the 
Pacific  Ocean's  marine  influence. 
Salado  Creek  flows  from  the  mountains 
through  the  area,  while  Little  Salado 
Creek  touches  its  southern  tip. 

Name  Evidence 

According  to  the  petition,  Spanish 
explorer  Gabriel  Moraga  named  Salado 
Creek.  Moraga,  a  Spanish  army  officer, 
explored  the  San  Joaquin  Valley  during 
his  1806-1811  expeditions  to  the  San 
Joaquin  Valley  and  named  many  of  its 
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geographic  features  including  the  San 
loaquin  River.  Many  of  those  names 
remain  in  use  today.  The  names 
"Salado"  and  "Salado  Creek,"  for 
example,  are  attached  to  a  variety  of 
features  and  places,  both  natural  and 
man-made. 

As  shown  on  the  two  official  United 
States  Geological  Survey  (USGS)  maps 
that  cover  the  proposed  viticultural 
area,  the  Patterson  and  Crows  Landing 
quadrangles,  Salado  Creek  is  an 
intermittent  stream  that  flows  east  from 
the  higher  elevations  of  the  Diablo 
Mountains.  After  passing  under 
Interstate  5,  Salado  Creek  turns  and 
flows  north  through  the  proposed 
viticultural  area.  After  leaving  the 
proposed  area,  the  creek  runs  west  and 
north  of  Patterson. 

The  Patterson  quadrangle  map  shows 
Little  Salado  Creek  running  east  from 
the  Diablo  Mountains  to  the  southern 
tip  of  the  proposed  viticultural  area, 
where  Interstate  5  and  the  California 
Aqueduct  interrupt  its  natural  channel. 
On  the  Crows  Landing  map,  the  creek  is 
shown  to  resume  southeast  of  the 
proposed  area  where  it  runs  northeast 
from  the  Delta-Mendota  Canal.  The 
Salado  Sub-Station  is  shown  beside  the 
California  Aqueduct  within  the 
proposed  area's  boundaries. 

Trie  petition  also  notes  that  the  Salado 
Creek  Ranch,  known  for  its  walnuts,  is 
within  the  proposed  boundary  area.  It 
adds  that  Salado  Avenue  in  Patterson  is 
a  major  street  that  passes  the  town's 
post  office,  its  branch  librar\\  a  new 
school,  and  the  city  council's  chambers. 
The  petition  also  states  that  the  local 
irrigation  district  was  previously  known 
as  the  Salado  Irrigation  Distjict. 

The  petition  explains  that  Salado 
Creek  is  best  known  to  local  residents 
for  its  floods.  "Salado  Creek  History," 
an  article  published  in  "The  Gateway:  A 
Patterson  Township  History  Society 
Bulletin"  in  December  1996.  discusses 
the  creek's  significant  floods.  As  noted 
in  the  article,  the  March  4,  1938,  edition 
of  the  local  Patterson  Irrigator 
newspaper  states  that  Salado  Creek 
spilled  over  its  banks  and  onto  State 
Highway  33  on  Patterson's  east  side. 
The  article  adds  that  a  flood  in 
November  of  1938  spilled  into  a  local 
nursery. 

Boundary  Evidence 

The  petitioner  explains  that  water 
from  Salado  Creek  and  Little  Salado 
Creek  has  deposited  large  quantities  of 
sediment  on  the  flood  plain  and  formed 
an  alluvial  fan.  Further,  these  sediments 
are  the  parent  material  for  the  Ensalado 
soil  series,  which  the  petition  states  are 
unique  to  western  Stanislaus  County. 
The  petitioner  emphasizes  that  the 


proposed  Salado  Creek  viticultural  area 
boundaries,  which  are  on  this  alluvial 
fan,  generally  coincide  with  the  extent 
of  the  Ensalado  soil  series. 

Growing  Conditions 

Topography 

The  proposed  Salado  Creek 
viticultural  area  lies  on  the  western  side 
of  the  San  loaquin  Valley  at  the  foot  of 
the  Diablo  Mountains,  which  are  part  of 
California's  Coast  Range,  The  proposed 
area,  which  is  between  125  and  340  feet 
above  sea  level  as  noted  on  the  USGS 
maps,  is  generally  flat,  with  a  gentle 
downward  slope  to  the  northeast 
towards  the  San  loaquin  River.  A 
number  of  man-made  canals,  ditches, 
and  drains  cross  the  proposed 
viticultural  area.  The  California 
Aqueduct  and  the  Delta-Mendota  Canal, 
for  example,  flow  from  the  northwest  to 
the  southeast  across  the  proposed 
Salado  Creek  viticultural  area, 

Salado  Creek  is  the  major  natural 
watercourse  in  the  proposed  viticultural 
area.  An  intermittent  stream,  it  begins  in 
the  Diablo  Mountain  Range  to  the  area's 
west  and  runs  east  in  its  natural  channel 
from  the  mountains  to  the  California 
Aqueduct.  After  crossing  the  Aqueduct 
at  the  foot  of  the  Diablos,  the  creek 
flows  north  and  then  northeasterly 
across  the  gently  sloping  floor  of  the  San 
loaquin  Valley.  After  crossing  the  Delta- 
Mendota  Canal  in  a  flume,  it  enters  a 
man-made  channel  that  carries  it  north 
out  of  the  proposed  viticultural  area  and 
then  east  around  the  heart  of  Patterson. 
According  to  the  petition,  Salado  Creek 
then  enters  large  drainpipes  at  State 
Route  33,  which  take  its  water  to  the 
San  Joaquin  River. 

Another  intermittent  stream,  Little 
Salado  Creek,  starts  in  the  Diablo  range 
south  of  Salado  Creek.  It  meanders  east 
in  its  natural  channel  to  the  southern  tip 
of  the  proposed  boundary  area  at 
Interstate  5  and  Fink  Road.  The  creek 
then  enters  a  series  of  man-made  drains 
and  channels  as  it  flows  northeast 
across  the  valley  floor  outside  of  the 
proposed  area  south  of  Patterson. 

The  petition  states  that  the  proposed 
area  covers  the  upper  portion  and  back 
slope  of  the  alluvial  fan  created  by 
Salado  and  Little  Salado  Creeks,  the 
two  creeks  created  the  fan  as  they  left 
the  steep  slopes  of  the  Diablo  Mountains 
and  their  flow  velocity  diminished  as 
they  entered  the  much  gentler  slopes  of 
the  San  Joaquin  Valley.  This  drop  in 
velocity  allowed  the  coarser,  heavier 
sediments  to  settle  out  and  formed  the 
creeks'  alluvial  fan  at  the  foot  of  the 
Diablos.  The  two  streams  carried  finer, 
lighter  sediments  further  downstream  to 
the  flood  plain  of  the  San  Joaquin  River. 


The  coarser,  heavier  sediments  of  the 
alluvial  fan  became  the  parent  material 
for  the  Ensalado  soils  found  in  the 
proposed  viticultural  area. 

Soils 

The  Ensalado  series  soils,  formerly 
known  as  the  Salado  series,  are  unique 
to  west  Stanislaus  County,  California, 
according  to  a  2001  publication  by  soil 
scientist,  vineyard  consultant,  and 
Salado  Creek  petition  author  Stan  Grant. 
He  further  notes  that  this  soil  series 
occurs  only  along  three  streams  in  the 
area,  Salado,  Orestimba,  and  Del  Puerto 
Creeks,  and  accounts  for  only  0.17 
percent  of  the  soils  covering  western 
Stanislaus  Coimty.  Grant  notes  in  the 
petition  that  because  of  their  lower  flow 
velocity,  Salado  Creek  and  Little  Salado 
Creek  dropped  large  quantities  of 
sediment  immediately  after  leaving  the 
Diablo  Mountains,  This  produced  the 
large  alluvial  fan  upon  which  the 
proposed  viticultural  area  sits.  The 
petition  adds  that  Orestimba  and  Del 
Puerto  Creeks,  with  their  higher  flow 
rates,  took  their  sediments  further  to  the 
east,  producing  smaller  alluvial  fans  at 
the  foot  of  the  mountains. 

The  petition  explains  that  the 
Ensalado  soils  are  very'  deep,  with  a  root 
depth  of  60  inches  or  more.  They  are 
well  drained,  with  parent  material  from 
sandstone  and  shale,  and  have  little 
organic  matter.  The  petition  adds  that 
they  have  little  layer  development  due 
to  the  dr}',  warm  climate,  and  are 
calcareous.  The  petition  notes  that  the 
soils  lack  of  layering  results  in  soil 
properties  that  are  generally  consistent 
with  depth,  including  water 
permeability  and  soil  moisture. 
Classified  as  coarse-loamy,  this  soil 
generally  consists  of  a  thin  layer  of  fine 
sandy  loam  over  deep  loam  subsoil. 
According  to  the  petition,  other  soils  on 
the  alluvial  fan  are  older  than  the 
Ensalado  soils  and  lie  beyond  the 
courses  of  Salado  and  Little  Salado 
Creeks. 

Climate 

The  proposed  Salado  Creek 
viticultural  area  lies  on  the  west  side  of 
the  San  Joaquin  Valley  at  the  foot  of  the 
Diablo  Mountain  range.  These  Coast 
Range  mountains  shield  the  proposed 
viticultural  area  from  the  maritime 
influences  of  the  Pacific  Ocean.  The 
petitioner  states  that  the  area  is  in  a 
"thermal  belt."  which  covers  the 
alluvial  fans  found  along  the  western 
rim  of  the  valley  in  Stanislaus  County. 
Consistent  breezes  from  the  north, 
which  cool  the  area  in  the  summer. 
characterize  this  thermal  belt,  according 
to  the  petition.  It  adds  that  in  the 
winter,  the  thermal  belt  has  less  fog  and 
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warmer  temperatures  than  the  valley's 
lower  elevations  along  the  San  loaquin 
River.  The  petition  also  notes  that  the 
thermal  belt  allows  growers  to  raise 
( itrus  crops  within  it.  but  nowhere  else 
m  the  northern  San  Joaquin  Valley. 

The  petition  included  a  recent 
comparison  of  w'eather  information 
gathered  from  stations  north,  w'ithin, 
and  south  of  the  proposed  viticultural 
area.  The  petition  states  that  the 
proposed  .Salado  Oeek  \iticultural  area 
has  warmer  minimum  temperatures  and 
cooler  maximum  temperatures,  for  a 
milder  climate,  than  the  surrounding 
areas.  Minimum  temperatures  are  higher 
in  May.  June,  and  .August  through 
October.  Maximum  temperatures  are 
cooler  August  through  December.  These 
periods  of  c:(jmparativel\-  mild 
temperatures  correspond  to  the  ripening 
season  for  wine  grapes,  according  to  the 
petitioner. 

Solar  radiation  statistics  collected  by 
the  petitioner  in  2001  indicate  less  solar 
mfluence  between  August  and  October 
in  the  proposed  viticultural  area, 
creating  a  slower  ripening  period  for  the 
grapes.  The  petition  also  comments  that 
the  proposed  tU-ea's  low  humidity,  high 
average  wind  speeds,  and  high  average 
solar  radiation  create  a  high  rate  of 
moisturt'  (n'aporation  from  the  area's 
plants  and  soil.  The  petition  explains 
that  this  slow  ripening,  along  with  the 
continuing  high  rate  of  evaporation  for 
plants  and  soil,  have  a  positive  effect  on 
the  qualitv  of  grapes  grown  in  the  area. 

Boiindan  Description 

The  2.940-acre  proposed  Salado  Creek 
"viticultural  area  is  in  western  Stanislaus 
County,  just  southwest  of  the  town  of 
Patterson.  It  lies  within  a  portion  of  a 
hlunt-ended  triangle  formed  bv 
Interstate  r>.  Sperry  Road,  Davis  Road, 
and  Fink  Road.  The  proposed  area's 
boundaries  are  described  in  detail  in  the 
proposed  regulation  shown  below. 

Maps 

The  proposed  boundaries  of  the 
Salado  Creek  viticultural  area  are  shown 
on  two  uses  maps:  the  Patterson, 
California  Quadrangle — Stanislaus  Co., 
7.5  Minute  Series,  edition  of  1953; 
photorevised  1971,  photoinspected 
1978,  and  the  Crows  Landing,  California 
Quadrangle — .Stanislaus  Co.,  7.5  Minute 
Series,  edition  of  1952,  photorevised 
1980. 

Public  Participation 

Comments  Sought 

We  request  comments  from  anyone 
interested.  Please  support  yoiir 
comments  with  specific  information 
about  the  proposed  area's  name, 


growing  conditions,  or  boundaries.  All 
comments  must  include  your  name  and 
mailing  address,  reference  this  notice 
number,  and  be  legible  and  written  in 
language  acceptable  for  public 
disclosure. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals. 

Confiden  tiality 

We  do  not  recognize  any  submitted 
material  as  confidential.  All  comments 
are  part  of  the  public  record  and  subject 
to  disclosure.  Do  not  enclose  in  your 
comments  any  material  you  consider 
confidential  or  inappropriate  for 
disclosure. 

Submitting  Comments 

You  may  submit  comments  in  any  of 
four  ways: 

•  By  mail:  You  may  send  wrritten 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  on  8.5  by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic  mail  must — 

(1)  Contain  your  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8.5  by 
11-inch  paper. 

•  By  online  fonn:  We  provide  a 
comment  form  with  the  online  copy  of 
this  notice  on  our  Web  site  at  http:// 
www.ttb.gov/alcohol/rules/index.htm. 
Select  "Send  comments  via  e-mail" 
under  this  notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Disclosure 

You  may  view  copies  of  the  petition, 
the  proposed  regulation,  the  appropriate 
maps,  and  any  comments  received  by 
appointment  in  our  reference  library, 
1310  G  Street,  NW.,  Washington,  DC 
20005.  You  may  also  obtain  copies  at  20 
cents  per  8.5  x  11 -inch  page.  Contact  us 
at  the  above  address  or  telephone  202- 


927-8210  to  schedule  an  appointment 
or  to  request  copies  of  comments. 

For  your  convenience,  we  will  post 
this  notice  and  the  comments  received 
on  the  TTB  Web  site.  We  may  omit 
voluminous  attachments  or  material  that 
we  consider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  our  reference  library.  To 
access  the  online  copy  of  this  notice, 
visit  http .7/ ^v^v^v'. ttb.go v/alcoh oU rules/ 
index.htm  and  select  the  "View 
Comments"  link  under  this  notice 
number  to  view  the  posted  comments. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certif}'  that  this  proposed 
regulation,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  regulation  imposes  no 
new  reporting,  recordkeeping,  or  other 
administrative  requirement.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  would  be  the  result  of  a 
proprietor's  efforts  and  consumer 
acceptance  of  wines  from  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  bv 
Executive  Order  12866.  58  FR  51735. 
Therefore,  it  requires  no  regulatory 
assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.A.  Sutton,  Regulations  and 
Procedures  Division  (Oregon),  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  Title 
27,  Code  of  Federal  Regulations.  Part  9, 
American  Viticultural  Areas,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Subpart  C  is  amended  by  adding 
§  9, to  read  as  follows: 
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Subpart  C — Approved  American 
Viticultural  Areas 

§9.  Salado  Creek. 

(a)  The  name  of  the  viticultural  area 
described  in  this  section  is  '"Salado 
Creek" 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Salado  Creek  viticultural  area  are 
two  1:24.000  Scale  USGS  topographic 
maps.  They  are  titled: 

(1)  Patterson.  California 
Quadrangle. — Stanislaus  Co..  7.5  Minute 
Series,  edition  of  1953;  photorevised 
T971,  photoinspected  1978;  and 

(2)  Crows  Landing,  California 
Quadrangle, — Stanislaus  Co..  7.5  Minute 
Series,  edition  of  1952.  photorevised 
1980. 

(c)  Boundaries.  The  Salado  Creek 
viticultural  area  is  located  in  Stanislaus 
County.  California,  just  southwest  of  the 
town  of  Patterson. 

(1)  Beginning  on  the  Patterson 
Quadrangle  map  in  section  19.  T6S, 
R8E,  at  the  junction  of  Fink  Road  and 
Interstate  5: 

(2)  Proceed  northwest  for  4.25  miles 
along  Interstate  Highway  5  to  its 
junction  with  an  unnamed  light  dutv 
road  in  section  35.  T5S.  R7E  (Patterson 
Quadrangle);  then 

(3)  Following  the  unnamed  light  dutv 
road  for  approximately  0.45  miles,  go 
east  across  the  California  Aqueduct  and 
then  north,  to  the  road's  intersection 
with  the  light  duty  road  atop  the  levee 
on  the  east  bank  of  the  Delta-Mendota 
Canal  in  section  35,  T5S,  R7E  (Patterson 
Quadrangle);  then 

(4)  Proceed  southeast  approximatelv 
0.3  miles  along  the  Delta-Mendota  Canal 
levee  road  to  its  intersection  with  an 
unnamed  unimproved  road  in  section 
35.  T5S.  R7E  (Patterson  Quadrangle): 
then 

(5)  Proceed  north  and  then  east  on  the 
unimproved  road  for  approximately  0.4 
mile  to  its  intersection  with  Baldwin 
Road  and  continue  east  on  Baldwin 
Road  approximately  one  mile,  crossing 
Salado  Creek,  to  the  road's  intersection 
with  Ward  Avenue  at  the  eastern 
boundary  line  of  section  36,  T5S,  R7E 
(Patterson  Quadrangle);  then. 

(6)  Proceed  north  on  Ward  Avenue 
approximately  400  feet  to  its 
intersection  with  2nd  Lift  drainage 
canal  in  section  31,  T5S,  R8E  (Patterson 
Quadrangle);  then 

(7)  Follow  the  2nd  Lift  canal 
southeast  approximately  0.75  miles  to 
its  intersection  with  Elfers  Road  in 
section  31,  T5S,  R8E  (Patterson 
Quadrangle);  then 

(8)  Proceed  east  on  Elfers  Road 
approximately  for  0.45  miles,  crossing 
onto  the  Crows  Landing  map.  to  its 


intersection  with  an  unnamed, 
unimproved  road  on  the  south  side  of 
Elfers  Road  that  also  marks  the  western 
boundary  of  section  6.  T6S,  R8E  (Crows 
Landing  Quadrangle);  then 

(9)  Proceed  straight  south  on  the 
unimproved  road  approximately  one 
mile  to  its  intersection  with  Marshall 
Road  in  section  6.  T6S.  RBE  (Crows 
Landing  Quadrangle):  then 

(10)  Follow  Marshall  Road  straight 
west  1.1  miles,  crossing  onto  the  USGS 
Patterson  map.  to  its  intersection  with 
Ward  Avenue  in  section  6.  T6S.  R8E 
(Patterson  Quadrangle):  then 

(11)  Proceed  south  1.65  miles  on 
Ward  Avenue  to  its  intersection  with 
the  California  Aqueduct,  then  continue 
generally  south  approximately  1.4  miles 
along  the  aqueduct  to  its  intersection 
with  Fink  Road  in  section  19,  T6S.  R8E 
(Patterson  Quadrangle):  then 

(12)  Follow  Fink  Road  northwest  for 
approximately  0.5  miles,  returning  to 
the  point  of  beginning  at  Interstate 
Highway  5  in  section  19.  T6S,  R8E 
(Patterson  Quadrangle). 

Signed:  September  25.  2003. 
Arthur  J.  Libertucci, 
Administrator.  ■ 
[FR  Doc.  03-27317  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 
[CGD05-03-132] 
RIN  1625-AA08 

Special  Local  Regulations  tor  Marine 
Events;  Spa  Creek,  Annapolis.  MD 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking: 

correction. 

SUMMARY:  On  October  10.  2003,  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  that  requested  comments  on  a 
proposed  temporary  special  local 
regulation  during  the  'international 
Tug-of-War".  a  marine  event  to  be  held 
November  8.  2003,  over  the  waters  of 
Spa  Creek  between  Eastport  and 
Annapolis.  Maryland.  This  document 
contains  a  correction  to  the  date  in  the 
Dates  section  of  that  notice  of  proposed 
rulemaking. 

DATES:  This  correction  is  effective 
October  30.  2003.  The  comment  period 
for  the  proposed  temporary  rule  ends 
October  30.  2003. 


ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oax).  Fifth  Coa^t  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  betw^een 
9  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidavs.  or  fax 
them  to  (757)  398-6203.  The  AuxiUary 
and  Recreational  Boating  Safety  Branch. 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m.. 
Monday  through  Fridav.  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L 

Phillips.  Project  Manager.  .Au\iliar\  and 
Recreational  Boating  Safetv  Branch,  at 

f757l  3q8-6204 

SUPPLEMENTARY  INFORMATION:  On 
October  10,  2003.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Special  Local 
Regulations  for  Marine  Events;  Spa 
Creek,  Annapolis.  MD  "  in  the  Federal 
Register  (68  FR  58640).  While  the 
preamble  referred  to  a  20-dav  comment 
period  (68  FR  58640)  and  the  event  was 
described  as  being  scheduled  for 
November  8.  2003  (68  FR  58641).  the 
date  in  the  Dates  section  reflected  a  30- 
day  comment  period.  That  date  must 
now  be  corrected  to  reflect  that 
comments  are  due  on  or  before  October 
30.  2003. 

In  the  notice  of  proposed  rulemaking 
FR  Doc.  03-25680  published  on  October 
10.  2003  (68  FR  58640).  make  the 
following  correction: 

On  page  58640.  in  the  third  column, 
on  line  6,  correct  "November  10"  to 
read  "October  30". 

Dated:  October  '7.  2003. 
Ben  R.  Thomason.  Ill, 

Captain.  Coast  Guard,  Acting  Commander, 

Fifth  Coast  Guard  District. 

[FR  Dor  03-27287  Filed  10-29-03;  8:45  ami 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 
RIN  1890-AA09 

Direct  Grant  Programs 

AGENCY:  Department  of  Education, 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretar}'  proposes  to 
amend  regulations  governing  the 
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process  for  submitting  discretionan' 
grant  applications  by  removing  current 
provisions  requiring  specific  application 
formats,  thereby  permitting  electronic 
submission  of  applications.  The 
revisions  will  also  clarify  that  only 
applicants  submitting  paper 
applic;ations  are  required  to  submit  one 
original  and  two  copies  of  their 
application  to  the  Department  of 
Education  (Department). 
DATES:  We  must  receive  your  comments 
on  or  before  December  29.  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Kevin 
Tavlor.  U.S.  Department  of  Education, 
400  Marvland  Avenue.  SW..  room  3652, 
ROB-3.  Washington,  DC  20202-4248.  If 
vf)U  prefer  to  send  vour  comments 
through  the  Internet,  use  the  following 
address:  comments@ed.gov. 

\'ou  must  include  the  term 
"Electronic  Applications"  in  the  subject 
line  of  vour  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Taylor.  Telephone:  (202)  708- 
8558  or  via  Internet: 
^'evin.  rayyor@efy.goi'. 

if  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Ser\'ice 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as  the 
proposed  regulations. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
room  3652,  ROB-3.  7th  and  D  Streets, 
SW..  Washington.  DC.  between  the 
hours  of  8:30  a.m.  and  4  p  m..  Eastern 
time.  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disabilitv  who  needs  assistance  to 


review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid.  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-227)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  (Pub.  L.  106-107) 
encourage  Federal  departments  and 
agencies  to  take  initiatives  to  improve 
their  busine.ss  processes.  Conducting 
business  over  the  Internet  with 
applicants  and  grantees  has  been  a 
major  part  of  the  Department's  response 
to  these  Acts. 

The  Department  published  a  notice  in 
the  Federal  Register  on  March  5,  2001 
(66  FR  13381-13383),  announcing  its 
intention  to  pilot  an  electronic 
application  .submission  process.  These 
proposed  regulations  are  a  follow-up  to 
the  Department's  successful 
implementation  of  the  pilot  system  to 
accept  applications  electronically  via 
the  Internet.  The  proposed  regulations 
would  remove  the  requirement  that  an 
application  be  mailed  or  hand  delivered 
to  the  Department.  The  removal  of  this 
requirement  would  permit  the 
Department  to  receive  electronic 
applications  without  using  the  pilot  as 
authority  for  electronic  submissions. 

Since  fiscal  year  (FY)  2000,  the 
Department  has  used  its  Grant 
Administration  and  Payment  System 
(GAPS)  to  conduct  the  pilot  project.  The 
on-going  pilot  project  involves  the  use 
of  an  Internet-based  system  that  allows 
grant  applicants  to  submit  their 
applications  electronically.  During  FY 
2000,  eight  discretionary  grant  programs 
were  included  in  the  pilot.  Based  on  the 
results  of  the  first  year,  the  Department 
found  that  completing  and  submitting 
an  application  using  the  Internet  was  an 
effective  way  for  applicants  to  submit 
their  applications  to  the  Department.  In 
FY  2001.  grant  applicants  had  the 
opportunity  to  submit  their  applications 
electronically  to  33  program 
competitions,  and  this  figure  increased 
to  52  program  competitions  in  FY  2002. 
For  FY  2003.  the  Department  used  its 
electronic  application  system  (e- 
Application)  for  over  80  grant 
competitions. 

The  Department  has  received  over 
6.800  electronic  applications  since  the 
pilot  project  began.  Online  survey 
responses  indicate  that  most  applicants 
were  pleased  with  their  experience 
using  the  Department's  Web  site  to 
apply  for  a  grant.  In  fact,  90  percent  of 


respondents  in  FY  2001  and  FY  2002 
found  the  system  easy  to  use  and  95 
percent  said  that  they  would  use  the 
system  in  future  grant  competitions. 

The  Department's  electronic 
application  system  operates  in 
conjunction  with  the  current  paper- 
based  process.  The  Department 
announces  in  application  notices  and 
application  packages  when  a  particular 
grant  program  competition  will  accept 
applications  electronically.  Application 
packages  and  notices  also  include 
instructions  for  applicants  that  use  the 
electronic  application  system  that 
explain  what  to  do  if  they  are  prevented 
from  submitting  their  application  by  the 
closing  date  and  time  because  the 
electronic  application  system  is 
unavailable. 

In  addition  to  e-Application.  the 
Department  is  working  on  a 
collaborative  effort  with  26  federal 
agencies  to  create  a  central  Web  site  for 
federal  funding  opportunities.  Visitors 
to  the  site  can  search  for  funding 
opportunities  and,  beginning  in  FY 
2004,  will  be  able  to  apply  for  a  grant 
from  the  site.  As  the  government-wide 
portal,  Grants.gov.  is  fully  implemented, 
each  agency  will  increase  over  time  the 
number  of  participating  programs  that 
applicants  may  apply  for  electronically 
in  order  to  create  a  Federal-wide 
electronic  grant  application  system. 

The  Department  is  currently  using 
Grants.gov  to  post  information  on 
funding  opportunities  and  is  preparing 
to  receive  applications  through  the 
portal.  These  activities  are  part  of  an 
effort  to  consolidate  and  streamline 
grantmaking  activities  across  the 
Federal  Government  to  make  it  easier 
for  the  public  to  find  and  apply  for 
Federal  discretionary  grants.  The 
proposed  regulations  would  increase  the 
Department's  flexibility  to  participate  in 
these  new  electronic  initiatives. 

Under  the  new  regulations,  the 
Secretary  could  require  an  applicant  to 
submit  its  application  by  the  closing 
date  and  time  as  specified  in  the 
application  notice  for  a  grant  program 
competition. 

The  proposed  regulations  would  also 
clarify  that  only  applicants  submitting 
paper  applications  must  submit  one 
original  and  two  copies  of  their 
application  to  the  Department. 
Applicants  submitting  electronic 
applications  would  not  be  subject  to 
§  75.109(a). 

Significant  Proposed  Regulations 

Section  75. 1 02    Deadline  Date  for 
Applications 

Current  Regulations:  The  regulations 
in  §  75.102  address  only  applications 
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that  are  either  sent  via  mail,  or  are  hand 
deli\ered.  The  regulations  do  not 
currently  reflect  the  Department's 
ability  to  accept  electronic  grant 
applications. 

Prnpospd  Regulations:  Proposed 
§  75.102(a)  and  (b)  would  give  the 
Secretary  discretion  to  establish,  in  the 
Application  Notice  for  a  competition, 
the  method  for  submitting  an 
application  to  the  Department. 
Paragraph  (d)  would  be  amended  to 
limit  its  coverage  to  competitions  that 
require  applicants  to  send  their  paper 
applications  to  the  Department  by  the 
deadline  date  specified  in  the 
application  notice. 

Rpasons:  The  current  regulations  do 
not  reflect  the  existing  electronic 
application  process.  These  proposed 
regulations  would  permit  the 
Department  to  establish  the  method  of 
applying  for  a  grant  in  the  application 
notice.  These  methods  would  include 
submissions  of  grant  applications  via  an 
electronic  application  system 
designated  by  the  Department.  These 
provisions  are  aligned  with  the 
President's   "e-G(n"  initiatives  for 
providing  electronic  services  to  the 
public  and  with  current  government- 
wide  initiatives  to  enhance  the  public's 
access  to  information  and  to  provide 
"one-stop  shopping"  for  grants. 

Section  75.109     Changes  to 
Application:  Number  of  Copies 

Current  Regulations:  Section 
75.109(a)  currently  requires  that  an 
applicant  submit  an  original  and  two 
copies  of  its  application  to  the 
Department. 

Proposed  Regulations:  Proposed 
§  75.109(a)  would  clarify  that  applicants 
submitting  electronic  applications 
would  not  be  required  to  submit  more 
than  one  application  to  the  Department. 

Reasons:  The  proposed  changes  to 
this  section  are  needed  to  make  clear 
that  only  applicants  submitting  paper 
applications  are  required  to  send  one 
original  and  two  copies  of  their 
application  to  the  Department. 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866.  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
tfie  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  to  be 
necessary  for  administering  these 
programs  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  this  regulatory  action, 


we  have  determined  that  the  benefits 
would  justify  the  costs. 

Summar}'  of  potential  costs  and 
benefits.  These  regulations  establish  an 
option  for  submitting  applications  and 
should  not  result  in  any  additional  costs 
for  applicants.  Elsewhere  in  this 
preamble,  under  the  heading  Significant 
Proposed  Regulations,  we  discuss  the 
potential  costs  and  benefits  of  these 
proposed  regulations. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  memorandum  on  "Plain 
Language  in  Government  Writing" 
require  each  agency  to  WTite  regulations 
that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 

"§  "  and  a  numbered  heading;  for 
example,  §  75.102  Deadline  date  for 
applications. 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  those  that  are  applicants  for 
Department  grant  programs,  such  as 
small  local  educational  agencies  (LEAs), 
non-profit  organizations — including 
faith-based  organizations,  hidian  tribal 
governments,  and  certain  two-  and  four- 
year  colleges.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  small  entities  because 


the  regulations  only  permit  additional 
ways  for  these  entities  to  submit  an 
application. 

The  proposed  regulations  would 
benefit  both  small  and  large  entities  bv 
giving  them  additional  possible  options 
for  submission  of  grant  applications, 
including  the  ability  to  apply  for  a  grant 
electronically  via  the  Internet.  Thus, 
both  would  experience  a  positive 
impact  as  a  result  of  these  proposed 
regulations. 

Paperwork  Reduction  Act  oi  1995 

These  proposed  regulations  do  not 
contain  any  information  collection 

requirement*; 

Intergovernmental  Review 

These  proposed  regulations  affect 
direct  grant  programs  that  are  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  One  of 
the  objectives  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  these  program*^ 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Doc  ument 

You  may  view  this  documeiU.  ds  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  RegulaUons  is  available  on  GPO 
Access  at:  http://ww\^'. gpoaccess.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 
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List  of  Subjects  in  34  CFR  Part  75 

Administrativt>  prdctic:e  dnd 
prncfdurp.  Educatidn  Department.  Grant 
programs — educatinn.  Grant 
administration.  Performance  reports. 
Reporting  and  recordkeeping 
requirements,  Unobligated  fimds. 

Drtted;  October  24,  2003. 
Rod  Paige, 
Secretary  of  Education. 

For  the  reasons  discussed  in  the 

preamble,  the  Secretary  proposes  to 
amend  part  75  of  title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1 .  The  authoritv  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1221e-3  and  3474, 
unless  otherwise  noted. 

2,  Section  7,5.102  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  the 
introductory  text  in  paragraph  (d)  to 

read  as  follows: 

§75.102     Deadline  date  for  applications. 

(a)  The  application  notice  for  a 
program  sets  a  deadline  date  for  the 
transmittal  of  applications  to  the 
Department. 

(b)  if  an  applicant  wants  a  new  grant. 
the  applic:ant  must  submit  an 
application  in  accordance  with  the 
requirements  in  the  application  notice, 

***** 

(d)  If  the  Secretary  provides  that  a 
paper  application  must  be  sent  by  the 
deadline  date,  an  applicant  must  show 
one  of  the  following  as  proof  of  mailing: 

*         ♦         ♦  ^         * 

3.  Section  75.109  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§75,109    Changes  to  application:  number 
of  copies, 

(a)  Each  applicant  that  submits  a 
paper  applic:ation  shall  submit  an 
original  and  two  copies  to  the 
Department,  including  any  information 
that  the  applicant  supplies  voluntarily, 
***** 

IFR  Dor  03-27376  Filed  10-29-03;  8:45  am] 

BILLING  CODE  40OO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY     I 

40  CFR  Part  52 
[CA284-0407b:  FRL-7577-2] 

Revisions  to  the  California  State 
Implementation  Plan.  Bay  Area  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Bay  Area  Air  Quality 
Management  District  portion  of  the 
California  State  Implementation  Plan 
(SIP),  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  solvent  and  surface  cleaning 
operations  during  large  appliance  and 
metal  furniture  coating,  miscellaneous 
metal  parts  coating,  plastic  parts  and 
products  coating,  and  marine  vessel 
coating,  Wa  are  proposing  to  approve 
local  rules  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act), 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  December  1,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901 
or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Eveduation  Section.  1001  "I"  Street, 
Sacramento.  CA  95814;  and, 

Bav  Area  Air  Quality  Management 
District.  939  Ellis  Street,  San 
Francisco,  CA  94109. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.co-gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S,  VVamsley,  EPA  Region  DC,  (415) 
947^111.  or  e-mail  at 
wamsley.jerry@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 

proposal  addresses  the  following 
BAAQMD  rules:  Rule  8-14,  Surface 
Preparation  and  Coating  of  Large 
Appliances  and  Metal  Furniture;  Rule 


8—19,  Surface  Preparation  and  Coating 
of  Miscellaneous  Metal  Parts  and 
Products;  Rule  8-31.  Surface 
Preparation  and  Coating  of  Plastic  Parts 
and  Products:  and  Rule  8-43.  Surface 
Preparation  and  Coating  of-Marine 
Vessels.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  we  are 
approving  these  local  rules  in  a  direct 
final  action  without  prior  proposal 
because  we  believe  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  October  6,  2003. 
Laura  Yoshii, 

Acting  Regional  Administmtnr.  Region  IX. 
(PR  Doc.  03-27268  Filed  10-29-03:  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  196-1196;  FRL-7580-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  which  limits 
emissions  of  volatile  organic 
compounds  from  lithographic  printing 
facilities  in  the  Kansas  City,  Missouri, 
area.  This  revision  provides  a  correction 
and  clarification  to  the  applicability 
portion  of  the  rule,  and  also  reorganizes 
the  rule  into  the  state's  standardized 
rule  format. 

Approval  of  this  revision  will  ensure 
consistency  between  the  state  and 
Federallv-approved  rules,  and  ensure 
Federal  enforceability  of  the  revised 
state  rule. 
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DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  bv 
December  1.  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 

electronically.  Written  comments 
should  be  mailed  to  Wayne  Kaiser, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch.  901 
North  5th  Street.  Kansas  Citv.  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  kaispr.wnvne^epa.gov.  or 
to  http://^\■\^^^■. regulations.gov.  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  hnal 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603,  or  by 
e-mail  at  kaiser.wayne@epa.gov. 

SUPPLEMENTARY  INFORMATION;  In  the 

final  rules  section  ol  the  Federal 
Register.  EPA  is  approving  the  state's 
SIP  revision  as  a  direct  hnal  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule.  EPA  mav 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  direct  final  rule  which  is  located 
in  the  rules  section  of  this  Federal 
Register. 

Dated:  October  17,  2003. 
Wilham  W.  Rice, 

Acting  Regional  Administrator.  Region  7. 
|FR  Doc.  03-27262  Filed  10-29-03;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7579-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Del  Monte  Corporation 
(Oahu  Plantation)  Superfund  Site  from 
the  National  Priorities  List. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
("EPA")  Region  IX  announces  its  intent 
to  delete  the  Poamoho  Section  of  the  Del 
Monte  Corporation  Superfund  Site  ("the 
site"),  located  in  Oahu,  Hawaii,  from  the 
National  Priorities  List  ("NPL")  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300.  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act 
("CERCLA")  of  1980,  as  amended.  The 
remaining  portion  of  the  site  will 
remain  on  the  NPL.  EPA  and  the  State 
of  Hawaii  Department  of  Health  have 
determined  that,  based  on  the  Remedial 
Investigation,  taking  remedial  measures 
on  the  Poamoho  Section  of  the  site 
would  not  be  appropriate.  The  Remedial 
Investigation  results  indicate  no 
response  action  is  necessar\'  to  protect 
human  health,  welfare  or  the 
environment  related  to  hazardous 
substances  released  on  the  Poamoho 
Section, 

DATES:  Comments  concerning  the 
proposed  partial  deletion  of  the  Site 
from  the  NPL  may  be  submitted  on  or 
before  December  1,  2003. 

ADDRESSES:  Comments  mav  be  mailed  to 
lanet  Rosati,  USEPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Mail  Code  SFD-8-2,  (415)  972- 
3165  or  (800) 231-3075. 

Information  Repositories: 
Comprehensive  information  on  the 
Poamoho  Section  as  well  as  information 
specific  to  this  proposed  partial  deletion 
is  available  through  the  Region  IX 
public  docket  which  is  available  for 
viewing  by  appointment  only. 
Appointments  for  copies  of  the 
background  information  from  the 
Regional  public  docket  should  be 
directed  to  the  EPA  Region  9  docket 
office  at  the  following  address: 


Superfund  Records  Center,  USEPA 
Region  9,  95  Hawthorne  Street,  San 
Francisco,  CA.  The  Record  Center's 
hours  of  operation  are  8  a.m. -5  p.m., 
Monday-Friday,  and  the  Records  Center 
staff  can  be  reached  at  (415)  536-2000. 
Another  information  repositon-  where 
the  public  docket  is  available  for  public 
review  is  the  Wahiawa  Public  Library, 
820  California  Avenue,  Wahiawa.  HI 
96786. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Rosati.  (415)  972-3165 
SUPPLEMENTARY  INFORMATION; 
Table  of  Contents 

1.  Introduction 

n.  NPL  Deletion  Criteria 

HI.  Deletion  Procedures 

rv.  Basis  for  Intended  Partial  Site  Deletion 

I.  Introduction 

The  U.S.  EPA  Region  IX  announces  its 
intent  to  delete  the  Poamoho  Section  of 
the  Del  Monte  Corporation  Superfund 
Site,  located  in  Oahu,  Hawaii,  from  the 
Nation. i  Priorities  List  ( 'NPL'),  which 
cuns'itutes  appendix  B  of  the  National 
n  '  and  Hazardous  Substances 
lullutionContingency  Plan  ("NCP"),  40 
CFR  part  300,  and  requests  public 
comment  on  this  proposed  action.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public Ijealth,  welfare 
or  the  envirorunent,  and  maintains  the 
NPL  as  the  list  of  these  sites.  EPA  and 
the  State  of  Hawaii  Department  of 
Health  have  determined,  based  on  the 
Remedial  Investigation,  taking  remedial 
measures  on  the  Poamoho  Section 
would  not  be  appropriate.  The  Remedial 
Investigation  results  indicate  no 
response  action  is  necessar\'  to  protect 
human  health,  welfare  or  the 
environment  related  to  hazardous 
substances  released  on  the  Poamoho 
Section. 

EPA  will  accept  comments  on  the 
proposal  to  partially  delete  this  site  for 
thirty  (30)  days  after  publication  of  this 
document  in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  EPA  is  using  for  this  action. 
Section  I\'  discusses  the  Poamoho 
Section  of  the  site  and  explains  how  this 
section  meets  the  partial  deletion 
criteria 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR 
300.425(e)(1),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate  to  protect  human  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to 
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§  300.425(e)(1).  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  3Q0.425(e)(l)(i):  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required:  or 

Section  300.425(e)(l)(ii):  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate:  or 

Section  300.425(e)(l)(iii):  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
human  health  or  the  environment  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  at  the 
area  deleted  if  future  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  provides  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL.  A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affect  the  liability  of 
responsible  parties  or  impede  Agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

III.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

The  following  procedures  were  used 
for  the  proposed  deletion  of  the 
Poamoho  lands  at  the  site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Hawaii,  through  the 
Hawaii  Department  of  Health,  concurs 
with  this  partial  deletion. 

(3)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials,  and  other  interested 
parties.  These  notices  announce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  public:ation  of  this  notice  in 
the  Federal  Register  and  a  newspaper  of 
record. 

(4)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  previously  listed. 


This  Federal  Register  document,  and 
a  concurrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Notice  of 
Intent  for  Partial  Deletion.  The  public  is 
asked  to  comment  on  EPA's  proposal  to 
delete  the  Poamoho  Section  from  the 
.NPL.  All  critical  documents  needed  to 
evaluate  EPA's  decision  are  included  in 
the  deletion  docket  and  are  available  for 
review  at  the  EPA  Region  IX 
information  repositories. 

Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  he  made 
available  to  the  public  at  the 
information  repositories  listed 
previously.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  IX  to 
obtain  a  copy  of  the  Responsiveness 
Summary.  If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  Poamoho 
Section  does  not  actually  occur  until  the 
final  Notice  of  Partial  Deletion  is 
published  in  the  Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  the  Poamoho 
Section  from  the  NPL  and  EPA's  finding 
that  the  criteria  in  40  CFR  300.425(e)  are 
satisfied. 

Site  Background  and  History 

The  Site  is  an  active  pineapple 
plantation  that  consists  of  two  major 
sections,  known  as  Kunia  and  Poamoho. 
The  Kunia  Section  is  located  in  the 
general  vicinity  of  the  Kunia  Well,  a 
public  water  supply  well.  The  Poamoho 
Section  is  geographically  separated  from 
the  Kunia  Section  by  Schofield  Army 
Barracks,  a  site  formerly  on  the  NPL 
which  was  deleted  in  2000  and  Wheeler 
Field.  The  southern  and  northern 
boundaries  of  the  Poamoho  Section  are 
located  3  miles  south  and  4.5  miles 
north,  respectively,  of  the  Kunia  Well. 
The  Poamoho  Section  is  bounded  by 
Wahiawa  Reservoir  (Lake  Wilson)  to  the 
south,  Kaukonahua  Gulch  to  the  east 
and  Poamoho  Gulch  to  the  north.  State 
Highways  80.  82  and  99  cross  the 
Poamoho  Section. 

In  April  1977.  there  was  a  spill  of 
approximately  495  gallons  of  ethylene 


dibromide  ("EDB")  within  60  feet  of  the 
Kunia  Well,  which  was.  at  that  time, 
used  as  a  source  of  drinking  water. 
Additionally,  EDB  and  other  pesticides 
and  fumigants,  including  1.  2-Dibromo- 
3-chloropropane  ("DHCP"),  are  known 
to  have  been  stored  in  the  same  general 
vicinity.  The  Kunia  Well  was  sampled 
one  week  after  the  spill,  and  EDB  was 
not  detected.  The  Kunia  Well  was 
sampled  again  in  1980,  and  EDB  and 
DBCP  were  detected  above  safe  drinking 
water  standards.  The  Kunia  Well  was 
immediately  disconnected  from  the 
drinking  water  supply  system.  In 
December  1994,  EPA  listed  the  site  on 
the  NPL  primarily  because  of  concerns 
witb  contamination  to  groundwater, 
which  is  a  source  of  drinking  water. 

On  September  28,  1995,  Del  Monte 
Fresh  Produce  ("DMFP")  entered  into 
an  administrative  order  on  con.sent 
("AOC")  with  EPA.  Under  the  AOC. 
DMFP  prepared  and  EPA  approved  the 
Remedial  Investigation  and  Feasibility 
Study  ("RI/FS")  Work  Plan.  The  RI/FS 
Work  Plan  included  plans  to  investigate 
two  potential  sources  of  concern  on  the 
Poamoho  Section:  a  former  fumigant 
drum  burial  site  ("drum  site")  and  a 
closed  underground  storage  tank  site 
("tank  site"). 

In  the  early  1970s,  empty  soil 
fumigant  drums  were  buried  behind  an 
area  known  as  the  Poamoho  Crateyard. 
Soil  samples  were  collected  at  three 
locations  within  the  burial  area  which 
measured  25  feet  by  65  feet.  Samples 
were  collected  at  varying  depths 
directly  beneath  the  buried  material. 
Soil  analysis  demonstrated  that  no  EDB, 
DBCP  or  other  chemicals  of  potential 
concern  ("COPCs")  associated  with 
fumigant  drum  burial  were  present  in 
the  soils.  Heptachlor  at  2.3  micrograms 
per  kilogram  ("[ig/kg")  was  detected  in 
one  sample  at  12  to  14  feet  below 
ground  surface  (bgs).  This  level  is  well 
below  EPA's  residential  health-based 
guideline  for  heptachlor  of  99  ng/kg.  A 
soil  gas  sample  was  also  collected  from 
each  of  the  three  sampling  locations  at 
the  base  of  the  buried  debris.  The 
compounds  detected  in  soil  gas  were 
low  and  do  not  represent  a  risk  to 
human  health  or  the  environment. 
Because  soil  gas  vapors  can  migrate  to 
ground  suurface  and  disperse  into  the  air, 
an  analysis  was  conducted  to  estimate 
the  potential  health  risk  from 
inhalation.  The  analysis  showed  that  the 
levels  of  chemicals  in  the  air  that  people 
might  breath  were  far  lower  than  EPA's 
health-based  guidelines.  The  soil  gas 
and  soil  concentrations  do  not  pose  a 
risk  to  groundwater  due  to  the  low- 
concentrations  detected  and  the  great 
depth  to  the  aquifer  (600—700  feet  bgs). 
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In  1987.  DMFP  removed  two  6.000 
gallon  steel  underground  fuel  storage 
tanks  {"USTs")  that  previously 
contained  either  diesel  hiel  or  gasoline. 
In  March  1997.  soil  beneath  the  two 
former  USTs  was  sampled.  The  samples 
were  analyzed  for  petroleum  and 
associated  constituents.  No  petroleum 
or  associated  constituents  were  detected 
in  these  samples. 

Further  information  regarding  the 
investigations  conducted  at  the  drum 
burial  area  and  the  underground  storage 
tank  area  can  be  found  in  the  November 
1998  Remedial  Investigation  Report. 

In  August  2002  DMFP  informed  EPA 
of  two  additional  Other  Potential  Source 
Areas  recontly  identified  to  them  bv  a 
retired  Del  Monte  Corporation 
employee.  The  areas  are  the  Former 
Fumigant  Mixing  Area  near  the  Karsten 
Warehouse  and  the  Rag  Disposal  Area 
near  the  southern  end  of  Field  202A. 
The  former  fumigant  mixing  area  near 
the  Karsten  warehouse  was  used  during 
the  late  1950s  and  early  1970s  for 
mixing  of  previously  registered  soil 
fumigants  with  diesel  fuel.  The  soil 
fumigants  included  EDB  and  possibly 
Shell  DD  (a  mixture  of  1,2- 
dichloropropane,  1  ..3-dichloropropene, 
2,3-dichloropropene.  3.3- 
dichloropropene  and  traces  of 
trichloropropane).  Occasionally,  mixing 
operations  in  this  area  resulted  in  spills 
of  EDB  onto  the  soil.  Rags  used  to  wipe 
down  the  fumigant  drums  were 
discarded  in  the  Rag  Disposal  Area 
which  was  a  debris  disposal  and  burn 
area  operated  by  the  City  and  County  of 
Honolulu.  Soil  samples  were  collected 
in  these  nevvly  identified  areas  in 
September  and  October  2002. 

The  boundary-  of  the  Former  Fumigant 
Mixing  Area  measures  approximately  30 
feet  by  45  feet.  Soil  samples  were 
collected  at  varying  depths  within  this 
area  and  analyzed  for  volatile  organic 
compounds  (VOCs).  The  only 
compound  detected  in  anv  of  the 
samples  at  a  concentration  greater  than 
the  EPA's  residential  health-based 
guideline  was  1.2.3-trichloropropane 
(TCP).  TCP  was  detected  at  10 
micrograms  per  kilogram  (ug/kg)  at  15 
feet  bgs.  EPA's  residential  health-based 
guideline  for  TCP  is  5  ug/kg.  Additional 
sampling  at  depths  below  15  feet  was 
conducted  in  Februarv  2003  to 
determine  the  extent  of  TCP.  The 
highest  level  detected  was  4.4  |ig/kg. 
Since  soils  shallower  than  5  feet  did  not 
contain  TCP  at  concentrations  above 
residential  health-based  guidelines, 
risks  via  skin  contact,  ingestion, 
inhalation,  dust  entrainment  or  surface 
runoff  should  not  be  present.  The 
limited  extent  and  relatively  low 
concentrations  of  TCP,  and  the 


extensive  depth  to  groundwater 
(approximately  700  feet)  indicate  that 
risks  to  groundwater  from  soil  leaching 
are  not  applicable. 

Sixteen  test  pits  were  dug  to  identif\' 
the  boundaries  of  the  refuse  disposal 
and  burn  site  where  rags  used  to  wipe 
down  fumigant  drums  were  discarded. 
The  test  pits  identified  an  oblong  area 
approximately  100  feet  wide  by  130  feet 
long  at  the  top  edge  of  a  natural  gulch. 
The  bum  debris  consisted  of  broken 
glass,  ash,  and  traces  of  burned  metal 
mixed  with  soil.  The  type  and 
construction  of  the  glass  bottles  found 
within  the  burn  debris  indicated  that 
the  debris  likely  originated  during  the 
time  frame  when  the  CMC  employee 
indicated  rags  were  discarded  in  the 
area.  The  age  of  the  burn  debris, 
combined  with  the  location,  indicate 
that  the  burn  debris  material  represents 
the  Rag  Disposal  Area. 

Sampling  at  the  Rag  Disposal  Area 
differed  from  the  Former  Fumigant 
Mixing  Area,  because  the  depth  of  the 
debris  was  unknown,  and  most  critical 
samples  would  be  the  soil  samples 
beneath  the  disposal  area.  The  base  of 
the  debris  would  be  the  most  likely  area 
for  potential  accumulation  of  chemicals 
due  to  their  downward  migration 
through  the  unconsolidated  debris.  Soil 
core  samples  were  collected  within  the 
debris  until  the  underlying  soil  was 
encountered.  Soil  samples  were 
collected  from  the  soil  immediately 
beneath  the  debris  and  approximately  3 
to  5  feet  beneath  the  bottom  of  the 
debris. 

The  drilling  indicated  that  the  bum 
debris  is  fairly  consistent  in 
composition  and  varied  in  depth 
relative  to  distance  from  the  gulch.  The 
closer  to  the  gulch,  the  deeper  the  burn 
debris.  Debris  was  detected  as  deep  as 
57  feet  in  one  sample.  A  total  of  19  soil 
samples  were  collected  in  the  Rag 
Disposal  Area  and  analyzed  for  VOCs. 
Six  of  these  samples  were  also  analvzed 
for  TPH-diesel  and  Lindane,  Toxaphene 
and  Heptachlor.  No  compounds  were 
detected  at  concentrations  above  EPA's 
residential  health-based  guidelines. 

Further  information  regarding  the 
investigations  conducted  at  the  Former 
Fumigant  Mixing  Area  and  the  Rag 
Disposal  Area  can  be  found  in  the 
March  2003  Investigation  Results  for 
Additional  Other  Potential  Source 
Areas. 

Community  Relations  Activities 

EPA  mailed  fact  sheets  to  farm 
workers,  nearby  residents  and  other 
interested  parties  throughout  the 
Remedial  Investigation  and  Feasibility 
Study  phases.  EPA  also  conducted 
public  meetings  on  April  30,  1997  and 


Januarv'  27,  1999  which  were  well 
attended. 

During  the  Remedial  Investigation 
phase  of  the  project,  community  interest 
in  the  site  was  high  due  to  health 
concerns  in  the  Village  Park  subdivision 
5  miles  south  of  the  Del  Monte  site.  The 
residents  were  concerned  that  their 
drinking  water  supply  may  have  been 
contaminated  by  die  Del  Monte  spill 
and  their  subdivision  may  have  been 
built  on  contaminated  soil  transported 
to  the  subdivision  when  Del  Monte 
excavated  contaminated  soil  in  the 
Kunia  Village  area.  The  Remedial 
Investigation  found  that  Del  Monte's 
Kunia  Camp  well  is  in  a  different 
aquifer  than  the  drinking  water  wells 
that  serve  Village  Park.  An  EPA  civil 
investigator  examined  the  Village  Park 
construction  records.  The  construction 
contractors  Soils  Reports  for  the 
subdivision  states  that  fdl  material  used 
in  Village  Park  came  from  the 
subdivision  itself.  In  addition,  EPA 
collected  soil  samples  from  the  on-site 
field  where  Del  Monte's  records  showed 
the  excavated  Kunia  Village  area  soil 
was  spread.  The  soil  in  the  field 
matched  the  soil  from  the  excavation 
area.  Community  interest  in  the  site  has 
subsided  since  these  findings  were 
discussed  with  the  public  through  fact 
sheets  and  community  meetings.  Very 
few  community  members  attended  the 
April  2.  2003  P'ublic  Hearing  on  the 
Proposed  Plan  for  cleanup  of  the  Kunia 
Section. 

Current  Status 

EPA  has  determined  that  there  are 
two  zones  of  contaminated  groundwater 
at  the  Kunia  Section;  the  basal  (deep) 
aquifer,  which  is  approximately  800  feet 
bgs  and  the  perched  (shallow)  aquifer 
which  is  approximately  100  feet  bgs.  In 
the  Poamoho  Section,  basal 
groundwater  is  approximately  600-700 
feet  bgs  and  no  perched  groundwater 
was  encountered.  T^e  basal  aquifer 
flows  south.  While  the  perched  aquifer 
flows  north,  it  is  a  small  and  localized 
groundwater  body  in  the  immediate 
vicinity  of  the  Kunia  Well.  Since  the 
Poamoho  Section  is  located  several 
miles  north  of  the  Kunia  Well,  EPA  does 
not  anticipate  that  groundwater 
contamination  will  migrate  to  the 
Poamoho  Section. 

EPA  has  determined  the  Poamoho 
Section  is  not  a  source  of  release  that 
poses  a  potential  threat  to  human  health 
or  the  environment.  Further,  because 
the  deep  aquifer  beneath  the  Poamoho 
Section  is  upgradient  of  the  Kunia  Well, 
the  groundwater  contamination  in  the 
vicinity  of  the  well  has  not  migrated  to 
it,  and  is  not  expected  to  do  so. 
Therefore.  EPA  proposes  to  delete  the 
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Poamoho  Section  of  the  site  from  the 
NPL.  The  Kunia  Section  will  remain  on 
the  NPL  and  is  not  the  subject  of  this 
partial  deletion.  A  Record  of  Decision 
(ROD)  describing  the  selected  cleanup 
plan  fur  the  Kunia  Section  was  signed 
on  September  25.  2003. 

In  a  letter  dated  lune  19.  2003,  the  - 
State  of  Hawaii  through  its  Department 
of  Health,  concurred  with  EPA's 
decision  to  delete  the  Poamoho  Section 
of  the  site. 

Dated:  October  16,  2003. 
Debra  Jordan, 

Acting  Rtigional  Administrator.  Region  9. 
[FR  Doc.  03-27161  Filed  10-29-03;  8:45  am] 

BILLING  CODE  6560-5(>-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Parts  67  and  68 
[USCG  2001-10048] 

Vessel  Documentation:  "Sold  Foreign" 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Coast  Guard  withdraws 
the  proposed  nile  published  on 
September  12.  2001,  in  which  we  sought 
comments  on  our  interpretation  of  the 
term  "sold  foreign."  which  may 
disqualify  certain  vessels  whose 
ownership  has  become  "foreign"  in 
technical  ways  from  eligibility  for 
coastwise  trade.  While  some  affected 
parties  r:laimed  that  this  interpretation 
imposes  a  harsh  penaltv  for  slight,  often 
unintended  involvement,  others  feel 
that  it  just  preserves  the  privilege  of 
coastwise  trade  for  the  domestic  fleet. 

DATES:  The  proprsed  rule  is  withdrawn 

as  of  October  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Thomas  Willis.  Director.  National 
Vessel  Documentation  Center,  telephone 
304-271-2506. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  12.  2001,  we  published 
d  request  for  comments  notice  in  the 
Federal  Register  (66  FR  47431),  inviting 
comments  on  how  to  interpret  the  term 
"sold  foreign".  We  received  ten 
comments.  After  review  of  these    ^ 
comments,  we  decided  not  to  take  any 
further  action. 

Discussion  of  Comments 

The  request  for  comments  posed 
several  specific  questions: 


1.  Should  the  Coast  Guard  issue  a 
formal  letter-ruling  addressing  the 
proposed  reorganization  of  a  business 
entity  before  the  entity  undertakes  the 
reorganization? 

2.  a.  If  a  qualified  owner  sells  a  vessel 
to  an  owner  unqualified  because 
foreign,  should  the  unqualified  owner 
be  able  to  cure  the  defect  through  its 
own  reorganization? 

b.  Should  the  Coast  Guard  count  as 
accomplishing  a  "sale"  the 
reorganization  of  an  owner  that,  until 
the  reorganization,  qualified  to 
document  vessels  in  accordance  with  46 
U.S.C.  12102?  If  so,  should  the  owner  be 
able  to  cure  the  defect  through  a  second 
reorganization? 

c.  If  a  business  entity  can  reorganize 
to  satisfy  46  U.S.C.  12102,  so  as  to  avoid 
a  permanent  loss  of  the  privilege  of 
coastwise  trade,  should  a  vessel  sold  to 
a  natural  person  other  than  a  citizen  be 
able  to  regain  the  privilege  upon  the 
naturalization  of  that  person? 

3.  Should  there  be  a  time  by  which 
the  reorganization  posited  in  paragraph 
2. a,  the  second  reorganization  posited  in 
paragraph  2.b,  or  the  naturalization 
posited  in  paragraph  2.c  must  either 
start  or  finish? 

We  received  six  comments  from 
maritime-industry  associations 
representing  a  large  number  of  U.S. 
owners  and  operators,  three  comments 
from  vessel  owners,  and  one  joint 
comment  from  two  law  firms.  All  six 
associations  opposed  any  change  in  the 
Coast  Guard's  current  rule.  They  also 
opposed  allowing  reorganizations  to 
cure  defects  after  the  fact,  pointing  out 
that  affected  vessel  owners  may  seek 
legislative  redress  in  a  process  that 
allows  a  public  venue  to  evaluate  the 
appropriate  action  to  take.  Two  of  the 
vessel  owners,  both  eligible  to  own  and 
operate  coastwise-qualified  vessels, 
affirmed  their  support  for  the 
associations;  the  third,  which  qualifies 
to  document  vessels,  though  not  for 
purposes  of  coastwise  trade,  proposed 
an  unrestricted  right  of  cure  when  there 
is  no  accompanying  transfer  of  flag. 

The  joint  comment  from  the  two  law 
firms  opposes  the  current  Coast  Guard 
interpretation  and  petitions  for 
rulemaking.  The  Coast  Guard  notes, 
however,  that  that  comment  in  part 
mischaracterizes  its  rules.  For  example, 
the  comment  states  that  these  rules 
permanently  bar  a  vessel  from  coastwise 
privileges  if  sold  to  an  owner  that  is  not 
"both  a  U.S.  citizen  and  a  person 
permitted  to  document  vessels  pursuant 
to  46  CFR  68."  In  fact,  the  rules  provide 
for  loss  of  coastwise  privileges  under 
two  circumstances:  (1)  the  vessel  is 
being  sold  to  a  person  who  is  not  a  U.S. 
citizen  eligible  for  full  coastwise 


privileges  (or.  if  the  more  limited 
coastwise  privileges  for  a  vessel 
operating  under  the  Bowaters 
amendment  or  as  an  oil  spill  response 
vessel,  to  a  person  who  is  not  qualified 
under  the  applicable  statutes);  or  (2)  the 
vessel  is  being  sold  to  a  person  not 
permitted  to  document  vessels  pursuant 
to  46  U.S.C.  12102,  and  46  CFR  part  68. 
However,  permanent  loss  of  coastwise 
privileges  results  only  if  the  vessel  is 
sold  to  a  person  not  eligible  to 
document  vessels.  The  comment  also 
states  that  these  rules  fail  to  include 
vessels  financed  under  46  U.S.C. 
12106(e)  as  vessels  which  would  not  be 
deemed  sold  foreign.  Because  vessels 
financed  under  46  U.S.C.  12106(e)  must 
be  owned  by  persons  eligible  to 
document  vessels  under  46  U.S.C. 
12102,  the  Coast  Guard  does  not 
understand  the  comment. 

The  joint  comment  also  petitions  for 
a  rulemaking  on  the  grounds  that  46 
CFR  67.19(d)  directly  contradicts  the 
plain  language  of  the  Bowaters 
amendment  in  46  U.S.C.  app.  883-1, 
creating  a  limited  privilege  to  engage  in 
coastwise  trade.  The  Coast  Guard 
disagrees  that  46  CFR  67.19(d) 
contradicts  the  Bowaters  privilege.  The 
comment  in  this  regard  appears  to 
assume  that  46  CFR  67.19(d)  requires 
U.S.  "citizenship"  (by  which  it 
apparently  means  that  the  vessel  must 
also  be  fullv  coastwise-qualified)  and 
that  it  be  qualified  pursuant  to  the 
Bowaters  amendment.  However,  this  is 
not  true.  The  Coast  Guard  holds  that  the 
vessel  must  (1)  be  eligible  for  ^ 

documentation,  that  is.  the  corporation 
owning  it  must  be  qualified  as  a  U.S. 
documentation  citizen  pursuant  to  46 
U.S.C.  12102.  as  implemented  by  46 
CFR  67.39(a),  and  (2)  either  meet  the 
requirements  of  the  Bowaters 
amendment  pursiiant  to  a  certificate's  so 
stating  and  having  been  filed  with  the 
Coast  Guard  pursuant  to  46  CFR 
67.39(d)  (in  which  case  it  will  qualif\' 
for  a  Bowaters  coastwise  endorsement), 
or  meet  the  requirements  specified  in  46 
CFR  Subpart  68.05  (in  which  case  it  will 
qualif>'  for  a  limited  coastwise 
endorsement  to  engage  in  oil-spill 
cleanup  and  training).  By  confusing 
these  two  separate  and  distinct 
requirements,  this  comment  has 
misstated  the  Coast  Guard's  position.  It 
cites  Conoco  v.  Skinner.  970  F.2d  1206 
(DC  Cir.  1992).  in  support  of  its 
position.  However,  a  close  reading  of 
that  case  reveals  that  it  does  not  support 
that  position.  Rather,  the  case  (1) 
upholds  the  Coast  Guard  rules  at  issue 
as  reasonable  exercises  of  discretion 
committed  to  agencies  (here,  the  Coast 
Guard  and  the  Maritime 
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Administration),  by  Congress,  and  (2). 

morp  importantly,  in  the  context  of  th(> 
issue  at  hand,  doe's  not  deem  invalid  the 
regulatory  requirement  to  qualih'.  that 
the  corporate  citizen  must  be  a  fullv 
qualified  documentation  citizen  as  well 
as  possess  one  of  the  two  attributes 
(qualify-  pursuant  to  the  Bowaters 
amendment  or  ownership  bv  U.S. 
citizens  of  a  minimum  of  75  percent  at 
every  level  in  the'entire  chain  of 
corporate  ownership). 

The  joint  comment  also  contends  that 
46  CFR  67.19(d)  should  be  revised  to 
"return  to  the  original  intent  and  to 
permit  the  correction  of  technical 
defects  in  citizenship."  It  asserts  that 
the  requirement  that  a  U.wS.  citizen  be 
chairman  of  the  board  or  hold  an 
equivalent  position  is  such  a  "technical 
defect",  relying,  in  part,  on  an  Opinion 
Memo  16713  of  the  Coast  Guard  dated 
8  April  1980  ("the  C^LMI  memo")  Of 
course,  whether  to  change  some  35 
years  of  policy  strictly  applying  the 
literal  terms  of  the  statute  in  respect  of 
the  requirements  of  the  "sold  foreign" 
provision  in  Section  27  of  the  Shipping 
Act  of  1916  was.  indeed,  the  purpose  of 
the  request  for  comments  that  preceded 
this  notice.  But  the  Coast  Guard 
disagreed  in  1980  when  the  G-LMl 
memo  was  issued,  and  it  disagrees 
today,  that  the  law  required  the  Coast 
Guard  to  change  its  policy.  Rather,  the 
Coast  Guard  believes  now,  just  as  it  did 
then,  that  it  has  the  discretion, 
notwithstanding  the  conclusions  in  the 
G-LMl  memo,  to  apply  the  law  strictly 
(as  it  had  up  to  the  point  of  publishing 
the  request  for  comments  on  a  possible 
change  to  that  policy).  It  may  be  helpful 
in  explaining  this  position  to  recount 
some  of  the  legislative  history  of  the 
Jones  Act  and  some  of  the  cabotage 
principles  on  which  that  law  is  based. 

Congress  entrusted  the  Coast  Guard 
with  the  responsibility,  under  46  U.S.C. 
Chapter  121.  to  administer  the  vessel 
documentation  laws  consistently  with 
the  lones  Act.  46  U.S.C.  app.  802.  808, 
and  883  and  46  U.S.C.  12106.  The  Coast 
Guard  has  held  this  responsibility 
continuously  since  1967.  We  have 
historically  implem>^nted  those  laws 
with  due  regard  to  the  important 
cabotage  principles  embodied  in  the 
Jones  Act.  We  have  endeavored  in  the 
past,  as  we  do  now.  to  carry  out  those 
principles  as  expressed  by  Congress  in 
the  Act  itself  and  its  legislative  history, 
as  well  as  in  the  lease-financing 
amendment  and  its  legislative  history. 

We  are  aware  of  the  Congressional 
purpose  of  that  Act,  as  explained  on  the 
floor  of  the  House  at  the  time  of 
discussions  on  who  could  be  a  U.S. 
citizen  for  purposes  of  owning  and 
operating  a  vessel  in  the  U.S.  coastwise 


trade.  That  purpose  was  expressed  by 
Congressman  Saunders,  as  follows: 

The  amendment  [to  Section  2  of  the 
Shipping  Act]  intends  to  make  it 
impossible  for  any  arrangement  to  be 
effected  by  which  such  a  corporation, 
partnership  or  association  shall  be  a 
citizen  of  the  United  States  when  the 
real  control  of  same  is  in  the  hands  of 
aliens.  We  have  sought  to  make  the 
language  so  sweeping  and 
comprehensive  that  no  lawyer,  however 
ingenious,  would  be  able  to  work  out 
any  device  under  this  section  to  keep 
the  letter,  while  breaking  the  spirit  of 
the  law.  [See  56  Cong.  Rec.  8029  (June 
19,  1918).] 

None  of  the  comments  suggests  that 
the  Coast  Guard  lacks  authority  to 
amend  its  rules  to  adopt  a  more  relaxed 
interpretation  of  the  term  "sold  foreign" 
so  as  to  allow  a  vessel  purchaser  to  cure 
the  so-called  "technical  defects" 
specified  in  the  G-LMI  memo,  or  to 
overcome  those  defects  by  reorganizing. 
Indeed,  the  Coast  Guard  has  never 
doubted  that  Congress  vested  it  with 
discretion  to  adopt  a  more  liberal 
definition  of  that  term. 

Congress  has  apparently  acceded  to 
the  Coast  Guard's  approach  of  strictly 
applying  the  requirements  of  the  statute 
in  interpreting  the  term  "sold  foreign". 
It  has.  on  several  occasions,  granted 
limited  legislative  relief  from  what  it 
perceived  as  the  harsh  results  of  the 
Coast  Guard's  strict  interpretation  in  the 
case  of  individual  vessels.  It  is 
noteworthy,  in  this  regard,  that  rather 
than  change  the  legislative  scheme 
generally,  or  instructing  the  Coast  Guard 
to  adopt  a  more  liberal  approach,  it  has 
chosen  to  act  only  in  the  cases  of 
individual  vessels  when  it  thought  relief 
was  warranted.  Pub,  L.  105-383,  Section 
403,  is  one  example  of  such  relief.  In 
that  law.  Congress  granted  Bowaters 
coastwise  privileges  to  vessels  acquired 
by  a  company  before  it  applied  for,  and 
was  granted,  a  Bowaters  certificate. 
Congress  recognized  that  the  vessels  did 
not  qualifv'  under  the  Coast  Guard's 
strict  interpretation.  They  had  not  been 
acquired  after  the  company  obtained  the 
necessary  Bowaters  certificate. 
Nevertheless,  Congress  granted 
Bowaters  privileges  to  the  vessels 
individually:  but,  significantly,  it 
neither  changed  the  underlying  statute 
nor  directed  that  the  Coast  Guard  cease 
applying  the  statute  strictly. 

The  joint  comment  argues  that 
qualification  for  Bowaters  privileges 
exists  irrespective  of  the  filing  of  an 
application  together  with  its  attestation 
that  the  applicant  qualifies.  According 
to  the  comment,  the  filing  of  the 
application  together  with  its  attestation 
is  a  mere  formality  or  "technicality" 


that  is  not  a  necessary  pre-requisite  to 
the  qualification  for  Bowaters  privileges. 
The  issue  is  important  because,  if  this 
view  prevailed,  a  corporation  could 
qualify  its  existing  owned  vessels,  when 
it  got  around  to  filing  the  application 
together  with  its  attestation — not  just 
qualifv-  newly  acquired  vessels  after  the 
application  and  the  issuance  of  the 
qualification  certificate.  After 
considering  all  comments,  and 
notwithstanding  the  G-LMI  memo,  the 
Coast  Guard  believes  that  the  problems 
of  administering  a  documentation 
regime  that  allows  persons  who  are  not 
documentation  citizens  to  "correct" 
their  citizenship  defects,  and  thereby 
"cure"  those  defects  so  as  to  be  able  to 
own  and  operate  coastwise-qualified 
vessels,  could  act  only  on  ad  hoc,  or 
case-by-case,  determinations  of  what 
factual  patterns  would  qualif\'.  Such  a 
regime  does  not  lend  itself  to  a 
statement  of  objective  criteria  in 
advance  that  would  govern  all  such 
determinations. 

Such  a  regime  would,  in  turn, 
inevitably  lead  to  inconsistent  results,  to 
an  increasingly  burdensome  and 
resource  intensive-process,  and 
ultimately  to  an  administrative 
quagmire  that  would  be  worse  than 
whatever  perceived  problems  the 
current  strict  interpretation  presents. 
Even  the  comments  that  support  a  more 
"flexible"  or  liberal  policy  and  advocate 
revising  the  rules  to  incorporate  such  a 
policy  acknowledge  that  it  would  result 
in  corporate  citizens'  being  treated 
differently  in  this  respect  from  natural 
persons.  "Thus,  they  admit  that  a  foreign 
natural  persons  vessel  could  never 
qualify  for  coastwise  privileges, 
including  the  limited  Bowaters 
privileges,  because  of  Section  27.  If  that 
same  person  became  a  naturalized 
citizen,  the  vessel,  owned  by  that  person 
while  an  alien,  could  never  qualif\'  for 
coastwise  privileges  (even  Bowaters 
exception  privileges),  whereas  once  that 
alien  becomes  a  naturalized  citizen  any 
U.S. -built,  coastwise-qualified  vessel 
{s)he  acquired  after  the  naturalization 
would  continue  to  be  fully  coastwise- 
qualified. 

Termination 

After  review  of  all  of  the  comments, 
the  Coast  Guard  has  concluded  that  it  is 
inappropriate  to  change  its  current 
interpretation  of  the  term  "sold  foreign" 
and  has  decided  to  terminate  this 
project.  The  Coast  Guard  agrees  with 
industry'  representatives  that  adopting 
procedures  allowing  entities  to  cure 
citizenship  problems  after  the  sales 
would  contravene  the  cabotage 
principles  upon  which  the  Jones  Act 
rests,  and  that  owners  of  affected  vessels 
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should  seek  redress  through  the 
legislative  process.  The  Coast  Guard 
believes  that  this  approach  best 
effectuates  the  intent  of  Congress  and 
the  expectations  and  needs  of  maritime 
commerce. 

Dated:  October  27.  2003. 
L.  L.  Hereth. 

Acting  Assistant  Commandant  for  Marine 

Safety.  Security  and  Environmental 

Protection. 

IFR  Doc.  03-27464  Filed  10-28-03;l:07  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2982;  MB  Docket  No.  03-163.  RM- 
10734] 

Radio  Broadcasting  Services;  Fortuna 
Foothills  and  Wellton,  AZ 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  The  .\vidin  Division  dismisses 
a  Petition  for  Rule  Making  filed  by  Dana 
I,  Puopolo.  requesting  the  allotment  of 
Channel  240A  to  Fortuna  Foothills. 
Arizona,  as  that  community's  first  local 
aural  transmission  service.  In  order  to 
accommodate  this  allotment,  the 
petition  for  rule  making  also  proposed 
the  substitution  of  Channel  248.-\  for 
vacant  Channel  240A  at  Wellton, 
Arizona.  See  68  FR  43705,  luly  24.  2003. 

ADDRESSES:  Federal  (>)mmunications 
Commission.  445  Twelfth  .Street,  SW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith.  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

svnopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-163, 
adopted  October  1.  2003,  and  released 
October  3.  2003.  The  full  text  of  this 
Commission  decision  is  a\ailable  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center.  Portals  11.  445 
Twelfth  Street.  SW.  Room  CY-A257. 
Washington.  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington.  DC 
20554.  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

IFR  Doc.  03-27368  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  871 2-01 -P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  03-2893,  MB  Docket  No.  03-207,  RM- 
10769] 

Television  Broadcast  Service;  Osage 
Beach,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Timothv  D.  Lischwe  requesting  the 
allotment  of  channel  49+  to  Osage 
Beach,  Missouri.  TV  Channel  49+  can  be 
allotted  to  Osage  Beach  at  reference 
coordinates  38-17-33  N.  and  92-34-24 
W. 

DATES:  Comments  must  be  filed  on  or 
before  November  17.  2003,  and  reply 
comments  on  or  before  December  2, 
2003. 


ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6.  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix. 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Strest.  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 


Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Aaron  P.  Shainis,  Shainis  & 
Peltzman.  Chartered,  1850  M  Street. 
NW..  Suite  240.  Washington,  DC  20036 
(Counsel  for  Timothy  D.  Lischwe). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-207,  adopted  September  16.  2003, 
and  released  September  24,  2003.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC- 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington.  DC  20554.  This  document 
mav  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445      " 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.606     [Amended] 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Missouri, 
is  amended  by  adding  Osage  Beach, 
channel  49+. 
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ARCTIC  RESEARCH  COMMISSION 
Sunshine  Act  Meeting 

October  17.  200.3. 

Notice  is  hereby  given  that  the  U.S. 
Arctic;  Research  Commission  will  hold 
its  70th  Meeting  in  Washington.  DC  on 
November  18th,  19th  and  20th.  200.3. 
The  November  loth  session  will  be  a 
half-dav,  afternoon  session  (jcjint  with 
the  NAS/NRC  Polar  Research  Board). 
On  the  19th  and  20th  the  Commission 
will  meet  for  the  full  daw  The  Business 
Session  open  to  the  public  will  convene 
at  1  p.m.  Tuesday,  November  18th  and 
will  reconvene  at  9  a.m.  Wednesday. 
The  Agenda  items  include: 

(U  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  of  the  Minutes  of  the 
69th  Meeting. 

(:3)  Reports  from  Congressional 
Liaisons, 

(4)  Agency  Reports. 

The  focus  of  the  Meeting  will  be 
reportii  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 
common  research  interests  with  the 
Polar  Research  Board, 

The  Business  Session  will  reconvene 
at  9  a.m.  Thursday.  Nnypmber  20th. 
2003.  An  Executivf  Session  will  follow 
adjournment  of  the  Business  Session. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessiblity  features  and/or  auxiliary' 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

The  Contact  Person  for  More 
Information:  Dr,  Garrett  W,  Brass. 
E.xecutive  Director,  Arctic  Research 
Commission,  Phone  703-525-0111,  e- 
mail  g.brass'&arctic.gov  or  TDD  703- 
306-0090,  Please  visit  the  Commission's 


Web  Site  at  http://www.arctic.gov  for 
more  information. 

Garrett  W,  Brass, 

Executive  Director. 

IFR  Doc,  03-27475  Filed  10-28-03;  12;23 
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BILUNG  CODE  7555-01-M 

I 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  29-2003] 

Wacker  Chemical  Corporation — 
Application  tor  Subzone  Status; 
Amendment  of  Application  and 
Extension  of  Comment  Period 

The  application  for  subzone  status  at 
the  Wacker  Chemical  Corporation  in 
Adrian,  Michigan,  submitted  by  the 
Greater  Detroit  Foreign-Trade  Zone,  Inc. 
(68  FR  38009.  6/26/03).  has  been 
amended.  The  company  is  amending  the 
application  to  add  masterbatch 
materials  and  a  compound  plasticizer  to 
the  finished  product  list  (HTS  3204,14. 
3204,17  and  3812,30.  duty  rate  ranges 
from  duty-free  to  7.8%). 

The  comment  period  for  the  case 
referenced  above  is  being  extended  to 
November  26.  2003,  to  allow  interested 
parties  additional  time  in  which  to 
comment.  Rebuttal  comments  may  be 
submitted  during  the  subsequent  15  day 
period,  until  December  11.  2003, 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St,  NW,  Washington,  DC 
20005;  or 

2,  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U,S,  Department  of  Commerce,  FCB — 
Suite  4100W',  1401  Constitution  Ave. 
NW,  Washington.  DC  20230. 

Dated:  October  20,  2003, 
Dennis  Puccinelli, 

Executive  Secretary. 

IFR  Doc  03-27380  Filed  10-29-^)3;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Transportation  and  Related 
Equipment  Technical  Advisorv 
Committee  will  meet  on  November  18, 
2003,  9:30  a,m,,  at  the  Herbert  C,  Hoover 
Building,  Room  3884,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW,. 'Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

Agenda 

1.  Opening  remarks  and 
introductions. 

2.  Election  of  Chairman. 

3.  Review  of  Wassenaar  Arrangement 
and  Technical  Working  Group  issues. 

4.  Review  of  Missile  Technology 
Control  Regime  issues. 

5.  Update  on  Export  Administration 
Regulations, 

6.  Update  on  status  of  US  Munitions 
List, 

7.  Discussion  of  Commerce  Control 
List  entries  needing  review  for 
revalidation  or  change  proposals. 

8.  Presentation  of  papers  and 
comments  by  the  public. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  nor* 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee,  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  Committee 
suggests  that  you  forward  your  public 
presentation  materials  two  weeks  prior 
to  the  meeting  to  the  following  address: 
Ms,  Lee  Ann  Carpenter.  BIS/EA  MS: 
1099D,  U,S,  Department  of  Commerce, 
14th  and  Constitution  Avenue,  .NW., 
Washington,  DC  20230. 

For  more  information  call  Lee  Ann 
Carpenter  on  (202)  482-2583. 
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Dated;  October  27,  2003. 
Lee  Ann  Carpenter, 
Committep  Uaison  Officer. 
[FR  Doc.  03-27386  Filed  10-29-03;  8:45  am] 

BILLING  CODE  3510-JT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description,  obtain  a  copy  of  the 
mission  statement  from  the  contact 
officer  indicated  for  each  indi\idual 
mission  below. 

Environmental  Technologies  Trade 
.Mission 

Malaysia.  Thailand,  Vietnam,  March 
29-April  6.  2004.  Recruitment  closes 
Februarv-  6,  2004. 

For  Further  Information  Contact: 
Yvonne  Jackson.  Project  Manager, 
Export  Promotion  Services:  U.S. 
Commercial  Service,  U.S.  Department  of 
Commerce.  Room  2119,  Washington,  DC 
20230.  Tel:  (202)  482-2675;  Fax:  (202) 
482-2718:  e-mail: 
\-\'onne  .iack.>nn§.ma  il.doc.gov. 

Wake  Margo,  Project  Manager,  Export 
Promotion  Services;  U.S.  Commercial 
Service.  U.S.  Department  of  Commerce, 
Room  2119.  Washington.  DC  20230.Tel; 
(202) 482-2026:  Fax: (202)  482-0973;  e- 
mail:  wake. margo!amail. doc. gov 

Aerospace  Executive  Service  Program 

.Asian  Aerospace,  Singapore,  February 
23-24,  2004,  Recruitment  closes  January 
10.2004. 

For  Further  Information  Contact:  Amy 
Magat.  IT  A  Aerospace  &  Defense 
Technology'  Team:  Downtown  Los 
Angeles  USEAC,  350  S.  Figueroa  St.. 
Suite  509;  Los  Angeles,  CA  90071.  Tel; 
(213)  894-3966;  Fax: (213)  894-8789;  e- 
mail:  Amy.Magat@mail.doc.gov. 

Hawcheng  Ng.  American  Embassy;  27 
Napier  Road;  Singapore  258508,  Tel. 
011-(65)  6476-903;  Fax  011-(65)  6476- 
9080,  e-mail: 
Hawcheng.Ng@mail.doc.gov. 

U.S.  Microelectronics  Trade  Mission 

Shanghai  and  Suzhou,  China,  March 
15-19,  2004.  Recruitment  closes  Januan' 
31,2004. 

For  Further  Information  Contact:  Ms. 
Marlene  Ruffin,  Microelectronics 


Industry  Sector.  ITA/ITl/TD/OMMI, 
Room  1015,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  Tel: 
(202)  482-0570;  Fax:  (202)  482-0975;  e- 
mail:  marlenc_ruffin@ita.doc.gov. 

Recruitment  and  selection  of  private 
sector  participants  for  these  trade 
missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
John  Klingelhut.  U.S  Department  of 
Commerce,  telephone  (202)  482-^403  or 
e-mail;  John.Klingelhut@mail.doc.gov. 

Dated   Or  tober  24.  2003, 
John  Klingelhut, 

Senior  Advisor.  Export  Promotion  Services. 
[FR  Doc  03-27325  Filed  10-29-03;  8:45  am] 

BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Stellwagen 
Bank  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP).  National  Ocean  ■ 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration. 
Drpartment  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Stellwagen  Bank  National 
Marine  Sanctuary  (SBNMS)  is  seeking 
applicants  for  the  following  vacant  seats 
on  its  Sanctuarv"  Advisory  Council 
(Council):  1  Member:  Mobile  Gear- 
Commercial  Fishing  (1)  and,  4 
Alternates:  Education  (2),  Recreation 
(Ij.  and  Fixed  Gear-Commercial  Fishing 
(1).  Applicants  are  chosen  based  upon 
their  particular  expertise  and  experience 
in  relation  to  the  seat  for  which  they  are 
applying;  community  and  professional 
affiliations;  philosophy  regarding  the 
protection  and  management  of  marine 
resources;  and  possibly  the  length  of 
residence  in  the  area  affected  by  the 
Sanctuary.  Applicants  who  are  chosen 
as  members  should  expect  to  serve  a  2 
to  3-year  term,  pursuant  to  the  Council's 
Charter. 

DATES:  Applicants  are  due  by  December 
15.  2003. 

ADDRESSES:  Application  kits  may  be 
obtained  from  I^uthetta  Halbower, 
-Administrative  Secretary.  SBNMS.  175 
Edward  Foster  Road  Scituate.  MA 
02066.  Telephone:  781-545-8026  x201. 
E-mail:  ruthetta.halbower@noaa.gov. 
Completed  applications  should  be  sent 
to  the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT; 
Nathalie  Ward.  Sanctuary  Advisorv 
Council  Coordinator  175  Edward  Foster 
Road  Scituate.  MA  02066.  Telephone: 
781-545-8026  x206  E-mail: 
nathalie.  word@noaa  gov. 

SUPPLEMENTARY  INFORMATION:  The 
SBNMS  Sanctuary  Advisory  Council 
(SAC  or  council)  is  a  community-based 
advisory  group  established  to  advise  the 
Sanctuarx'  Superintendent  and  staff  on 
issues  relevant  to  the  effective 
implementation  of  the  Sanctuary 
Management  Plan.  The  Council  is  the 
formal  organizational  link  to  the 
Sanctuary's  user  community  and  others 
interested  in  the  management  of  this 
nationally  significant  area  of  the  marine 
environment. 
Duties  of  the  Council  include: 

•  Providing  advice  and 
recommendations  to  the  Superintendent 
regarding  management  of  the  Sanctuary 
drawing  upon  the  expertise  of  its 
members  and  other  sources; 

•  Ser\'ing  as  liaisons  between  their 
communities  and  the  Sanctuary,  by 
keeping  the  Sanctuar\'  staff  informed  of 
issues  and  concerns,  as  well  as 
performing  outreach  to  their  respective 
communities  on  the  Sanctuar\''s  behalf; 
and 

•  Serving  as  a  forum  for  consultation 
and  deliberation  among  its  members 
and  as  a  source  of  consensus  advice  to 
the  Superintendent. 

The  Council  membership  is  to  be 
made  up  of  15  non-goveriunental  voting 
members  and  six  governmental  ex- 
officio  members  (non-voting).  The  non- 
governmental members  are  selected  to 
represent  local  user  groups, 
conser\'ation  an  other  public  interest 
organizations,  scientific  and  educational 
organizations,  or  members  of  the  public 
interested  in  the  protection  and 
multiple  use  management  of  Sanctuary 
resources.  Representatives  from  the 
following  groups  will  be  chosen: 
Conserv^ation  (2).  education  (2).  research 
(2),  recreation  (1),  whale  watching  (1), 
fixed  fishing  gear  (1),  mobile  fishing 
gear  (1),  marine  transportation  (1), 
business/ industry  (1);  and  citizens-at- 
large  (3). 

"The  governmental  members  are  to 
represent  agencies  with  regulator}' 
authorities  or  other  direct  interests  in 
the  Sanctuary  and  its  resources.  The 
member  organizations  are: 

•  National  Marine  Fisheries  Service 
Northeast  Regional  Center  (federal 
fisheries  and  protected  species 
management); 

•  New  England  Regional  Fishery 
Management  Council  (federal  fisheries 
management  planning); 

•  U.S.  Coast  Guard  (federal  marine 
resources  and  maritime  enforcement); 
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•  Massachusetts  Office  of  Coastal 
Zone  Management  (state-federal  ocean 
management  consistency); 

•  Massachusetts  Division  of  Marine 
Fisheries  (state  ocean  fisheries 
management);  and 

•  Massachusetts  Division  of  Law 
Enforcement  (cooperative  state-federal 
environmental  law  enforcement). 

Authority:  16  U.S.C.  1431,  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429    Marine  Sanctuar\' Program) 

Dated:  October  23.  2003. 
Richard  W.  Spinrad. 

Assistant  Administrator.  Ocean  Services  and 
Coastal  Zone  Management.  National  Oceanic 
and  Atmospheric  Administration. 
[FR  Doc.  0,3-27318  Filed  10-29-03;  8:45  am] 

BILLING  CODE  3S10-NK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102303C} 

North'Paciflc  Fishery  Management 
Council;  Notice  of  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Meetings  of  the  North  Pacific 
Fishery'  Management  Council  Improved 
Retention/Improved  Utilization 
Technical  Committee. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council) 
Improved  Retention/Improved 
Utilization  Technical  Committee  will 
meet  in  Seattle.  VVA  at  the  Alaska 
Fisheries  Science  Center. 
DATES:  The  meetings  will  be  held  on 
November  18.  2003,  8  a.m. -5  p.m.,  and 
November  19.  2003.  8  a.m.-l  p.m. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Alaska  Fisheries  Science  Center, 
7B00  Sand  Point  Way  NE.  Building  1 
(HR  Conference  Room),  Seattle,  VVA 
98115. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  VV. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  fon  McCracken  Phone: 
907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  is  scheduled  to  di.scuss:  (1) 
Impacts  of  splitting  the  Prohibited 
Species  Catch  (PSC)  total  Allowable 
Catch  between  the  Bering  Sea  and 
Aleutian  Islands.  (2)  options  for  treating 
underutilized  or  unallocated  species,  (3) 
adjustments  of  the  PSC  allocations  to 


the  Community  Development  Quota 
program  if  the  groundfish  allocations 
are  changed,  (4)  methods  for  allocating 
PSC  amongsectors,  (5)  Pacific  cod 
allocations  and  rollover  issues 
(Component  9  of  Amendment  80a),  (6) 
harvest  of  f>ollock  by  the  Non-American 
Fisheries  At:t  trawl  Catcher  processor 
sector  (Component  8  of  Amendment 
80b).  The  Committee  may  also  address 
any  other  issues  it  deems  necessary. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  come 
before  these  committees  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  actions  to  address  such 
emergencies. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  October  24,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  E3-00142  Filed  10-29-03:  8:45  am] 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Commercial  Availability 
Provision  of  the  African  Growth  and 
Opportunity  Act  (AGOA).  the  Andean 
Trade  Promotion  and  Drug  Eradication 
Act  (ATPDEA).  and  the  U.S.  - 
Caribbean  Trade  Partnership  Act 
(CBTPA)    I 

October  27.  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(The  Committee). 

ACTION:  Designation. 

SUMMARY:  The  Committee  has 
determined  that  ring  spun  single  yam  of 
English  yam  numbers  30  and  50, 
containing  50  percent  or  more,  but  less 
than  85  percent,  by  weight  of  0.9  denier 
or  finer  micro  modal  fiber,  mixed  solely 
with  U,S,  origin  extra  long  pima  cotton. 


classified  in  subheading  5510.30.0000  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
women's  and  girls'  knit  blouses,  shirts, 
lingerie,  and  underwear,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  under  the  AGOA,  the  ATPDEA. 
and  the  CBTPA.  The  Committee  hereby 
designates  such  apparel  articles  that  are 
both  cut  and  sewn  or  otherwise 
assembled  in  one  or  more  eligible 
beneficiary  sub-Saharan  African  country 
or  in  one  or  more  eligible  CBTPA 
beneficiary  country  from  U.S.  formed 
fabrics  containing  such  yarns  as  eligible 
to  enter  free  of  quotas  and  duties  under 
HTSUS  subheading  9819.11.24  or 
9820.11.27,  provided  all  other  yarns  are 
U.S.  formed  and  all  other  fabrics  are 
U.S.  formed  from  yarns  wholly  formed 
in  the  United  States.  The  Committee 
also  hereby  designates  such  yarns  as 
eligible  under  HTSUS  subheading 
9821.11.10.  if  used  in  women's  and 
girls'  knit  blouses,  shirts,  lingerie,  or 
underwear  sewn  or  otherwise  assembled 
in  an  eligible  ATPDEA  beneficiary 
country  from  U.S.  formed  fabric 
containing  such  yarns;  such  apparel 
containing  such  yarns  shall  be  eligible 
to  enter  free  of  quotas  and  duties  under 
this  subheading,  provided  all  other 
yarns  are  U.S.  formed  and  all  other 
fabrics  are  U.S.  formed  from  yarns 
wholly  formed  in  the  United  States.  The 
Committee  notes  that  this  designation 
under  the  ATPDEA  renders  women's 
and  girls'  knit  blouses,  shirts,  lingerie, 
or  underwear  sewn  or  otherwise 
assembled  in  an  eligible  ATPDEA 
benefician,'  country  containing  such 
yarn  as  eligible  for  quota-free  and  duty- 
free treatment  under  HTSUS  subheading 
9821.11.13.  provided  the  requirements 
of  that  subheading  are  met. 
EFFECTIVE  DATE:  October  30.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Heinzen.  Office  of  Textiles  and  . 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
AGOA:  Section  213(b)(2)(A)(v)(II)  of  the 
CBTPA.  as  added  by  Section  211(a)  of  the 
CBTPA:  Sections  1  and  6  of  Executive  Order 
No.  13191  of  January  17.  2001:  Presidential 
Proclamations  7350  and  7351  of  October  4, 
2000:  Section  204  (b){3)(B)(ii)  of  the 
ATPDEA,  Presidential  Proclamation  7616  of 
October  31.  2002.  Executive  Order  13277  of 
November  19.  2002.  and  the  United  States 
Trade  Representative's  Notice  of  Further 
Assignment  of  Functions  of  November  25, 
2002. 

Background 

The  commercial  availabilitv 
provisions  of  the  AGOA,  the  ATPDEA, 
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and  the  CBTPA  provide  for  duty-free 
and  quota-free  treatment  for  apparel 
articles  that  are  both  cut  (or  knit-to- 
shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries  from  fabric  or  yarn  that  is  not 
formed  in  the  United  States  if  it  has 
been  determined  that  such  yarns  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamations 
7350  and  7351  of  October  4,  2000  and 
Presidential  Proclamation  7616  of 
October  31.  2002,  the  President 
proclaimed  that  this  treatment  would 
apply  to  such  apparel  articles  from 
fabrics  or  yarns  designated  by  the 
appropriate  U.S.  government  authority 
in  the  Federal  Register.  In  Sections  1 
and  6  of  Executive  Order  No.  13191  of 
lanuary-  17,  2001,  Executive  Order 
13277  of  November  19.  2002,  and  the 
United  States  Trade  Representative's 
Notice  of  Further  Assignment  of 
Functions  of  November  25,  2002,  the 
Committee  was  authorized  to  determine 
whether  yarns  or  fabrics  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timelv 
manner  under  the  AGOA.  the  CBTPA. 
orthe  ATPDEA. 

On  June  5,  2003.  the  Committee 
received  a  request  alleging  that  certain 
ring  spun  micro  modal/pima  cotton 
yarn,  described  above,  for  use  in 
women's  and  girls'  knit  blouses,  shirts, 
lingerie  and  underwear,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  under  the  AGOA,  the  ATPDEA 
and  the  CBTPA.  It  requested  that  such 
apparel  articles  from  U.S.  formed  fabrics 
containing  such  yarns  be  eligible  for 
preferential  treatment  under  the  AGOA, 
the  ATPDEA.  and  the  CBTPA.  On  June 
12,  2003.  the  Committee  requested 
public  comment  on  the  petition  [68  PR 
35202).  On  June  30,  2003,  the 
Committee  and  the  U.S.  Trade 
Representative  (USTR)  sought  the 
advice  of  the  Industry  Sector  Advisory 
Committee  for  Wholesaling  and 
Retailing  and  the  Industr>'  Sector 
Advisorv  Committee  for  'Textiles  and 
Apparel".  On  June  30.  2003,  the 
Committee  and  USTR  offered  to  hold 
consultations  with  the  Committee  on 
Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  (collectively,  the 
Congressional  Committees).  On  July  17, 
2003.  the  U.S.  International  Trade 
Commission  provided  advice  on  the 
petition.  Based  on  the  information  and 
advice  received  and  its  understanding  of 
the  industry,  the  Committee  determined 


that  the  yarn  set  forth  in  the  request 
cannot  be  supplied  by  the  domestic 
industry'  in  commercial  quantities  in  a 
timely  manner.  On  August  4.  2003,  the 
Committee  and  USTR  submitted  a 
report  to  the  Congressional  Committees 
that  set  forth  the  action  proposed,  the 
reasons  for  such  action,  and  advice 
obtained.  A  period  of  60  calendar  days 
since  this  report  was  submitted  has 
expired,  as  required  bv  the  AGOA,  the 
ATPDEA,  and  the  CBTPA. 

The  Committee  hereby  designates 
women's  and  girls'  knit  blouses,  shirts, 
lingerie,  and  underwear  that  are  both 
cut  and  sewn  or  otherwise  assembled  in 
one  or  more  eligible  beneficiary  sub- 
Saharan  African  country-  or  in  one  or 
more  eligible  CBTPA  beneficiary' 
country  from  U.S.  formed  fabrics 
containing  ring  spun  single  yarn  of 
English  yarn  numbers  30  and  50, 
containing  50  percent  or  more,  but  less 
than  85  percent,  by  weight  of  0.9  denier 
or  finer  micro  modal  fiber,  mixed  solely 
with  U.S.  origin  extra  long  pima  cotton, 
classified  in  HTSUS  subheading 
5510.30.0000  as  eligible  to  enter  free  of 
quotas  and  duties  under  HTSUS 
subheading  9819.11.24  or  9820.11.27. 
provided  all  other  yams  are  U.S.  formed 
and  all  other  fabrics  are  U.S.  formed 
from  yarns  wholly  formed  in  the  United 
States.  The  Committee  also  hereby 
designates  such  varns  as  eligible  under 
HTSUS  subheading  9821.11.10,  if  used 
in  women's  and  girls'  knit  blouses, 
shirts,  lingerie,  or  underwear  sewn  or 
otherwise  assembled  in  an  eligible 
ATPDEA  beneficiary  country  from  U.S. 
formed  fabric  containing  such  yams; 
such  apparel  containing  such  yarns 
shall  be  eligible  to  enter  free  of  quotas 
and  duties  under  this  subheading, 
provided  all  other  yarns  are  U.S.  formed 
and  all  other  fabrics  are  U.S.  formed 
from  yams  wholly  formed  in  the  United 
States. 

An  "eligible  beneficiary  sub-Saharan 
African  country"  means  a  country 
which  the  President  has  designated  as  a 
beneficiary  sub-Saharan  African  country 
under  section  506A  of  the  Trade  Act  of 
1974  (19  U.S.C.  2466a),  and  which  has 
been  the  subject  of  a  finding,  published 
in  the  Federal  Register,  that  the  country 
has  satisfied  the  requirements  of  section 
113  of  the  AGOA  (19  U.S.C.  3722), 
resulting  in  the  enumeration  of  such 
countrv  in  U.S.  note  1  to  subchapter  XIX 
of  chapter  98  of  the  HTSUS. 

An  "eligible  ATPDEA  beneficiary 
country"  means  a  country  which  the 
President  has  designated  as  an  ATTDEA 
beneficiarv  countr\'  under  section 
203(a)(  1 )  of  the  Andean  Trade 
Preference  Act  (ATPA)  (19  U.S.C. 
3202(a)(1)),  and  which  has  been  the 
subject  of  a  finding,  published  in  the 


Federal  Register,  that  the  country  has 
satisfied  tlie  requirements  of  section 
203(c)  and  (d)  of  the  ATPA  (19  U.S.C. 
3202(c)  and  (d)),  resulting  in  the 
enumeration  of  such  country  in  U.S. 
note  1  to  subchapter  XXI  of  Chapter  98 
of  the  HTSUS. 

An  "eligible  CBTPA  beneficiary 
country  "  means  a  country  which  the 
President  has  designated  as  a  CBTPA 
beneficiary  country  under  section 
213(b)(5)(B)  of  the'Caribbean  Basin 
Recovery  Act  (CBERA)  (19  U.S.C. 
2703(b)(5)(B)),  and  which  has  been  the 
subject  of  a  finding,  pubhshed  in  the 
Federal  Register,  that  the  country  has 
satisfied  the  requirements  of  section 
213{b)(4)(A)(ii)  of  the  CBERA  (1-9  U.S.C. 
2703(b)(4)(A)(ii)).  resuUing  in  the 
enumeration  of  such  country  in  U.S. 
note  1  to  subchapter  XX  of  Chapter  98 
nf  the  HTSUS. 

D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(PR  Doc.03-27371  Filed  10-29-03:  8:45  amj 

BILLING  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  ol  the  Army:  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Floyd  County. 
Kentucky  (Levisa  Fork  Basin).  Section 
202  Project 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Nntice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  the 
U.S.  Army  Corps  of  Engineers.  DoD, 
Huntington  District  will  prepare  an 
Environmental  Impact  Statement  (EIS). 
The  EIS  will  evaluate  potential  impacts 
to  the  natural,  physical,  and  human 
environment  as  a  result  of  the  proposed 
flood  damage  reduction  measure  for  the 
Levisa  Fork  basin  in  Floyd  County, 
Kentucky. 

The  Corps  of  Engineers  will  conduct 
a  public  scoping  meeting  (see  DATES)  to 
gain  input  from  interested  agencies, 
organizations,  and  the  general  public 
concerning  the  content  of  the  EIS.  issues 
and  impacts  to  be  addressed  in  the  EIS. 
and  alternatives  that  should  be 
analyzed. 

DATES:  A  scoping  meeting  is  scheduled 
for  Nov.  13,  2003.  4:30-7:30  p.m.  at 
Prestonsburg  High  School,  825  Blackcat 
Boulevard,  Prestonsburg,  KY  41649. 
ADDRESSES:  Send  WTitten  comments  and 
suggestions  concerning  this  proposed 
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project  to  S.  Michael  VVorley  PM-PD,  ^ 
U.S.  Army  Corps  of  Engineers. 
Huntington  District.  502  Eight  Street, 
Huntington.  \VV  25701-2070. 
Telephone:  (304)  399-5802.  Electronic 
mail;  Stephen  M. 
\Vorle\'®Lrh01usacrp  armv.mil. 
Requests  to  be  placed  on  the  mailing  list 
should  also  be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tammy  Conforti  P.M-PD-S,  U.S.  Army 
Corps  of  Engineers.  Huntington  District, 
502  Eighth  Street,  Huntington.  VVV 
25701-2070.  Telephone  (304)  399-5834. 
Electronic  mail: 
Tammvru.Lrh.usacre.armv.mil 

SUPPLEMENTARY  INFORMATION: 

7   Authiirity:  The  proposed  project  is 
authorized  under  section  202  of  the 
Water  Resources  Development  Act 
(WRDA)  of  1996,  which  provides  the 
C;orps  authority  to  •*    *    *  design  and 
construct  flood  control  measures 
relating  to  the  Levisa  and  Tug  Fork  of 
the  Big  Sandy  river  and  Cumberland 
River,  West  Virginia,  Kentucky  and 
Virginia". 

2.  Background:  Since  the  earliest 
Levisa  Fork  Basin  settlements,  the 
residents  faced  the  problem  of  frequent 
and  severe  flooding.  Many  Floyd 
County  communities  within  the 
floodplain  of  the  Levisa  and  Russell 
Fork  and  tributaries  were  devastated  bv 
the  April  1977  flood,  which  was  the 
flood  of  record  for  much  of  the  region. 
A  significant  flood  again  inundated  the 
Levisa  Fork  communities  in  May  of 
1984.  Congressional  reaction  to  these 
flood  events  resulted  in  the  inclusion  of 
funds  and  language  in  various 
legislative  directives  that  mandated 
e-xpeditious  implementation  of  flood 
damage  reduction  measures  within  the 
study  area  covered  by  the  Huntington 
District's  Section  202  General  Plan. 

Th^P"  study  area,  primarily  residential 
in  nature,  includes  the  incorporated 
areas  of  Prestonsburg  and 
unincorporated  areas  in  the  county 
subject  to  flood  damage  from  the 
potential  of  a  reoccurrence  of  the  April 
1977  flood  The  project  requires 
providing  flood  protection  measures  to 
approximately  2,000  structures,  75 
percent  of  which  are  residential. 

Alternatives  being  initially  considered 
include  floodwall/ levee  svstems 
protecting  Prestonsburg.  non-structural 
flood-proofing  and  several  ring  walls 
protecting  individual  structures. 
Alternatives  to  be  evaluated  in  detail  in 
the  Draft  EIS  will  be  selected  from  those 
described  above. 

3.  Public  Participation:  The  Corps 
invites  full  public  participation  to 
promote  open  communication  and 
better  decision-making.  All  persons  and 


organizations  that  have  an  interest  in 
the  Levisa  Fork  Basin  Flooding 
problems  as  they  affect  Floyd  County 
and  the  environment  are  urged  to 
participate  in  this  NEPA  environmental 
analysis  process.  Assistance  will  be 
provided  upon  request  to  anyone  having 
difficulty  with  learning  how  to 
participate. 

Public  comments  are  welcomed 
anytime  throughout  the  NEPA  process. 
Formal  opportunities  for  public 
participation  include:  (1)  A  public 
meeting  in  the  community  of 
Prestonsburg,  KY  [see  DATES):  (2) 
Anytime  during  the  NEPA  process  via 
mail,  telephone  or  e-mail;  (3)  During 
Review  and  Comment  on  the  Draft  EIS — 
approximately  January  of  2004;  and  (4) 
Review  of  the  Final  EIS— Fall  2004. 
Schedules  and  locations  will  be 
announced  in  local  news  media. 
Interested  parties  should  submit  contact 
information  to  be  included  on  the 
mailing  list  for  public  distribution  of 
meeting  announcements  and  documents 
[See  ADDRESSES). 

Luiz  D.  Ortiz. 

.-^miy  Federal  Register  Liaison  Officer. 

IFR  Doc.  0,3-27359  Filed  10-29-03;  8:45  am] 

BILLING  CODE  3710-6M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  for 
the  Lake  Washington  Ship  Canal 
Ecosystem  Restoration  Project,  King 
County.  WA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  *o  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
U.S.  Army  Corps  of  Engineers  (Corps), 
Seattle  District,  as  lead  Federal  agency, 
will  prepare  a  programmatic 
environmental  impact  statement  (PEIS) 
evaluating  alternative  fish  and  wildlife 
habitat  and  water  quality  restoration 
approaches  for  the  Lake  Washington 
Basin.  King  County,  Washington.  This 
environmental  impact  statement  will  be 
a  combined  Federal  NEPA  and 
Washington  State  Environmental  Policy 
Act  (SEPA)  document.  The  lead  agency 
for  SEPA  will  be  the  King  County  Water 
and  Land  Resources  Division.  Five 
restoration  approaches  will  be  evaluated 
in  the  PEIS:  (1)  No  action;  (2)  Habitat 
restoration  that  would  benefit  multiple 
species;  (3)  A  program  that  principally 


benefits  fish  species  listed  as 
"threatened"  under  the  Endangered 
Species  Act  (ESA):  (4)  Restoration  that 
focuses  on  geographic  areas;  and  (5) 
Restoration  that  focuses  on  specific  life 
history  stages.  If  approved, 
implementation  of  the  program  would 
begin  in  2006.  Potential  issues  of 
concern  for  the  PEIS  include  impacts  to 
fish  and  their  habitat,  water  quality, 
wetlands,  riparian  habitat,  flood  control, 
land  use.  and  public  safetv. 

DATES:  Submit  comments  to  the  address 
below  by  December  1.  2003. 

ADDRESSES:  Mr.  Jeffrey  F.  Dillon. 
Environmental  Resources  Section,  U.S. 
Army  Corps  of  Engineers.  P.O.  Box 
3755.  Seattle,  Washington  98124-3755. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  scoping  process 
or  preparation  of  the  PEIS  mav  be 
directed  to:  Jeffrev  F.  Dillon  (206)  764- 
6174. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action.  The  Corps  of 
Engineers  and  the  King  County  Water 
and  Land  Resources  Division  propose  to 
evaluate  alternative  habitat  restoration 
programs  for  the  Lake  Washington  Basin 
in  King  and  Snohomish  Counties. 
Washington.  For  preparation  of  this 
PEIS,  the  Corps,  Seattle  District  is  the 
lead  Federal  agency  under  NEPA  (42 
use  4321  et  seq.)  and  the  Council  on 
Environmental  Qualitv  implementing 
guidelines  (40  CFR  1500-1508).  The 
King  County  Water  and  Land  Resources 
Division  is  the  lead  state  agency  under 
the  Washington  SEPA  (Chapter  43.21C 
RCW)  and  the  SEPA  guidelines  (Chapter 
197-10  WAC). 

The  Corps  is  authorized  to  implement 
habitat  restoration  programs  under 
Section  209  of  Public  Law  87-874 
(Puget  Sound  and  Adjacent  Waters 
Study)  of  the  1962  Flood  Control  Act, 
the  Water  Resources  Development  Act 
of  1990,  and  Corps  ecosystem 
restoration  guidance  (Engineering 
Circular  [EC]  1105-2-2lb).  Corps  of 
Engineers  activities  in  ecosystem 
restoration  will  concentrate  on  bio- 
engineering  solutions  to  water  and 
related  land  resource  problems. 

The  proposed  action  would  restore 
aquatic  ecosystem  habitat  and  processes 
by  reconnecting  isolated  habitat 
elements,  increasing  channel  diversity, 
establishing  areas  of  estuarine  habitat, 
increasing  floodplain  habitat  and 
connectivity,  restoring  small  tributaries, 
increasing  the  amount  of  large  woody 
debris  in  the  river,  replenishing  river 
sediments,  and  improving  the  w^ater 
temperature  regime.  If  the  proposed 
action  were  approved,  initial 
construction  would  begin  in  2006. 
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2.  Restoration  Approaches:  Three 
programmatic  restoration  approaches 
will  be  considered  and  evaluated  in  the 
environmental  impact  statement.  The 
first  approach  is  the  No  Action 
alternative  and  would  include  various 
agencies  and  groups  continuing  to 
implement  small-scale  restoration 
projects  but  within  a  less  coordianted 
framework  than  under  the  other 
proposed  alternatives.  Continued 
implementation  of  restoration  projects 
might  include  reconnecting  isolated 
habitat  elements,  localized  bank 
revegetation,  and  some  placement  of 
large  woody  debris.  The  second 
approach  is  an  ecosystem  processes 
approach  to  habitat  restoration  within  a 
comprehensive  framework.  Under  this 
approach,  benefits  to  many  fish  and 
wildlife  species  will  be  targeted.  The 
third  approach  is  restoration  of  ESA- 
listed  fish  species.  Recently.  Chinook 
salmon  [Onrnrhynchus  tshavi-yischa) 
and  bull  trout  [Savelinus  confluentus) 
have  been  listed  under  ESA.  This 
approach  would  evaluate  restoration 
actions  that  would  focus  benefits  on 
these  species. 

3.  Scoping  and  Public  Involvement: 
Public  involvement  will  be  sought 
during  scoping  and  throughout  the 
study  in  accordance  w'lth  NEPA  and 
SEPA  procedures.  Public  meetings  will 
be  held  during  public  review  of  the  draft 
PEIS.  A  public  scopmg  process  will  be 
initiated  to  clarif\'  issues  of  major 
concern,  identif\'  studies  that  might  be 
needed  to  analyze  and  evaluate  impacts, 
and  obtain  public  input  on  the  range 
and  acceptability  of  approaches  and 
further  definition  of  alternatives.  This 
notice  of  intent  formally  commences  the 
joint  scoping  process  under  NEPA  and 
SEPA.  As  part  of  the  scoping  process,  all 
affected  Federal,  state,  and  local 
agencies.  Native  American  tribes,  and 
other  interested  private  organizations, 
including  environmental  interest 
groups,  are  invited  to  comment  on  the 
scope  of  hte  PEIS.  Comments  are 
requested  concerning  project 
alternatives,  mitigation  measures, 
probable  significant  environmental 
impacts,  and  permits  or  other  approvals 
that  may  be  required.  To  date,  the 
following  impact  areas  have  been 
identified  and  will  be  analvzed  in  depth 
in  the  PEIS;  (1)  Fish  and  their  habitat, 
(2)  water  quality,  (3)  wetlands,  (4) 
riparian  habitat,  (5)  wildlife.  (6)  land 
use,  and  (7)  public  safety.  The 
environmental  review  process  will  be 
comprehensive  and  will  integrate  and 
satisfy-  the  requirements  of  N'EPA 
(Federal)  and  SEPA  (Washington  State), 
and  other  relevant  Federal,  state,  and 
local  environmental  laws.  Written 


comments  may  will  be  accepted  within 

30  davs  of  publication  of  this  notice  in 
the  Federal  Register  {see  DATES), 

4.  Other  Environmental  Review, 
Coordination,  and  Permit  Requirements: 
Other  environmental  review, 
coordination,  and  permit  requirements 
include  preparation  of  a  section 
404(b)(1)  evaluation  by  the  Corps  and 
consultation  among  the  Corps.  State  of 
Washington,  U.S.  Fish  and  Wildlife 
Service,  and  National  Oceanic  and 
Atmospheric  Administration  both  per 
section  7  of  ihe  Endangered  Species  Act. 
Coordination  will  also  be  initiated  with 
the  U.S.  Fish  and  Wildlife  Service  to 
meet  the  requirements  of  the  Fish  and 
Wildlife  Coordination  Act. 

5.  Availability  of  the  Draft  PEIS:  The 
draft  PEIS  is  scheduled  for  release 
during  the  spring  of  2004  and  the  Final 
PEIS  is  scheduled  for  release  during  the 
fall  of  2004, 

Lu2  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  03-27358  Filed  10-29-03:  8:45  am] 

BriLING  CODE  3710-ER-M 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974:  Computer 
Matching  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  renewal  of  the 
computer  matching  program  between 
the  Department  of  Education  and  the 
Department  of  Veterans  Affairs, 

SUMMARY:  Pursuant  to  the  Computer 

Matching  and  Privacv  Protection  Act  of 
1988.  iPub.L.  100-503).  and  the  Office 
of  Management  and  Budget  (OMB)  Final 
Guidelines  on  the  Conduct  of  Matching 
Programs,  notice  is  hereby  given  of  the 
renewal  of  the  computer  matching 
program  between  the  Department  of 
Education  (ED)  (the  recipient  agency) 
and  the  Department  of  Veterans  Affairs 
(VA)  (the  source  agency).  After  a  new- 
computer  matching  agreement  has  been 
approved  by  the  ED  and  VA  Data 
Integrity  Boards,  the  computer  matching 
program  will  begin  on  the  effective  date 
as  specified  in  the  agreement  and  as 
indicated  in  paragraph  5,  below. 

In  accordance  with  the  Privacv  Act  of 
1974  (5  U.S.C.  552a).  as  amended  by  the 
Computer  Matching  and  Privacv 
Protection  Act  of  1988,  OMB  Final 
Guidelines  on  the  Conduct  of  Matching 
Programs  (54  FR  25818,  fune  19.  1989), 
and  OMB  Circular  No.  A-130,  the 
following  information  is  provided: 

1.  Names  of  Participating  Agencies. 

The  U.S.  Department  of  Education 
and  the  U.S.  Department  of  Veterans 
Affairs. 


2.  Purpose  of  the  Match. 

The  purpose  of  this  matching  program 
between  ED  and  VA  is  to  verify  the 
status  of  applicants  for  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  who  claim  to  be  veterans. 

The  Secretary  of  ED  is  authorized  bv 
the  HEA  to  administer  the  Title  IV 
programs  and  to  enforce  the  terms  and 
conditions  of  the  HEA.  The  Secretary 
has  the  authority  to  treat  veterans  as 
independent  applicants.  Applicants 
who  are  determined  to  be  veterans  do 
not  have  to  provide  parental  income  and 
asset  information  to  apply  for  Title  IV, 
HEA  program  assistance. 

Section  480(c)(1)  of  the  HEA  defines 
the  term  "veteran"  to  mean  "any 
individual  who  (A)  has  engaged  in 
active  duty  in  the  United  States  Army. 
Navy,  Air  Force,  Marines,  or  Coast 
Guard;  and  (B)  was  released  under  a 
condition  other  than  dishonorable."  (20 
U.S.C.  1087w(c)(l)).  Section  480(d)(3) 
of  the  HEA  enables  an  applicant  who  is 
determined  to  be  a  veteran  (as  defined 
in  subsection  (c)(1))  to  meet  the 
definition  of  an  independent  student  for 
purposes  of  Title  IV,  HEA  program 
assistance  eligibility.  (20  U.S,C. 
1087w(d)(3)). 

3.  Legal  Authority  for  Conducting  the 
Matching  Program. 

ED  is  authorized  to  conduct  the 
matching  program  under  sections  480(c) 
and  (d)(3)  of  the  HEA  (20  U.S.C. 
1087vv(c)(l)  and  (d)(3))  and  5  U.S,C, 
552a.  The  VA's  authority  is  38  U.S.C. 
523. 

4.  Categories  of  Records  and 
Individuals  Covered  by  the  Match. 

ED  will  provide  the  Social  Security 
Number  and  other  identifying 
information  of  each  applicant  who 
indicates  that  he  or  she  is  a  veteran. 
This  information  will  be  extracted  from 
the  Federal  Student  Aid  Application 
File  systems  of  records  (18-11-01), 
pursuant  to  routine  use  no.  16.  as 
corrected  bv  66  FR  18758  (April  11, 
2001).  The  ED  data  will  be  matched 
against  the  Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem — VA  (38VA21),  routine  use 
no.  21,  as  added  bv  66  FR  30049-50 
(June  4,  2001). 

5.  Effective  Dates  of  the  Matching 
Program. 

The  matching  program  will  become 
effective  on  (1)  December  24.  2003,  the 
day  after  the  expiration  of  the  current 
computer  matching  agreement  (CMA): 
(2)  thirty  (30)  days  after  this  notice  of 
the  matching  program  has  been 
published  in  the  Federal  Register;  or  (3) 
forty  (40)  days  after  a  report  concerning 
the  matching  program  has  been 
transmitted  to  the  Office  of  Management 


61796 


I 

Federal  Register  /  Vol.  68,  No.  210 /Thursday.  October  30.  2003 /Notices 


and  Budget  and  the  Congress, 
whichever  date  occurs  last.  The 
matching  program  will  continue  for  18 
months  after  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  the  conditions  specified  in 
5  U.S.C.  552a{o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries. 

Individuals  wishing  to  comment  on 
this  matching  program  or  obtain 
additional  information  about  the 
program,  including  requesting  a  copy  of 
the  computer  matching  agreement 
between  ED  and  VA.  should  contact  Ms. 
Marya  Dennis.  Management  and 
Program  Analyst,  U.S.  Department  of 
Education.  3111  Union  Center  Plaza, 
830  First  Street  NE..  Washington,  DC 
20202.  Telephone:  (202)  377-3385.  If 
\ou  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (eg.,  Braille,  large  print, 
audirjtape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  the  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  te.xt  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free  at  1-888- 
293-6498,  or  in  the  Washington.  DC, 
area  at (202)  512-1530. 

Note:  The  official  version  of  this  document 

IS  the  document  published  in  the  Federal 
Register.  Free  Internet  acress  to  the  official 
edition  of  the  Federal  Register  and  Code  of 
Federal  Regulation'-  is  ,i\dilable  on  GPO 
access  at:  http://wirV\\.g[)uaccess.gov/nara/ 
I  ndpx.html 

.\uthority:  5  U.S.C.  552a;  Pub.-L.  100-503. 

Dated:  October  24.  2003. 
Theresa  S.  Shaw. 

Chief  Operating  Officer,  Federal  Student  Aid. 
[FR  Doc.  03-27375  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4000-01  -P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  PP-234  and  PP-235] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Public  Scoping  Meetings 
and  Notice  of  Floodplain  and  Wetlands 
Involvement;  Baja  California  Power, 
Inc.,  and  Sempra  Energy  Resources 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
and  to  conduct  public  scoping  meetings. 

SUMMARY:  Baja  California  Power,  hic. 
(BCP)  and  Sempra  Energy  Resources 
(SER)  were  issued  Presidential  permits 
by  DOE  to  separately  construct  double- 
circuit  230,000-volt  (230-kV)  electric 
transmission  lines  across  the  U.S. 
border  with  Mexico.  In  addition,  right- 
of-way  grants  were  issued  to  each 
company  by  the  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  for  construction  of  the  domestic 
portion  of  both  transmission  lines  on 
Federal  land.  The  transmission  lines 
originate  at  new  powerplants  in  Mexico, 
pass  west  of  Calexico.  California,  and 
terminate  at  San  Diego  Gas  &  Electric 
Company's  (SDG&E's)  Imperial  Valley 
Substation  near  El  Centro.  California. 
Under  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  DOE  and  its 
cooperating  agency  in  that  proceeding, 
BLM,  prepared  an  environmental 
assessment  (EA)  and  findings  of  no 
significant  impact  (FONSIs)  prior  to 
issuance  of  the  Presidential  permits  and 
right-of-way  grants.  On  May  2,  2003,  the 
United  States  District  Court  for  the 
Southern  District  of  California  held  that 
the  EA  and  the  FONSI  did  not  comply 
with  NEPA,  and,  on  July  8,  2003,  the" 
court  sent  the  matter  back  to  the 
respective  agencies  for  additional  NEPA 
review. 

The  purpose  of  this  notice  of  intent  is 
to  inform  the  public  that  DOE  will  now 
prepare  an  environmental  impact 
statement  (EIS)  addressing  BCP's  and 
SER's  projects  and  conduct  two  public 
scoping  meetings.  Although  the  two 
transmission  lines  have  been 
constructed  and  are  in  service,  DOE 
will,  in  accordance  with  the  court's  July 
2003  order,  conduct  this  NEPA  review 
as  if  the  transmission  lines  did  not  exist. 
BLM  will  be  a  cooperating  agency. 

DOE  and  BLM  invite  public 
participation  in  the  scoping  process  and 
solicit  public  comments  for 
consideration  in  establishing  the  scope 
and  content  of  the  EIS.  Because  the 
projects  involve  action  in  a  floodplain, 
the  EIS  will  include  a  floodplain 
assessment  and  floodplain  statement  of 
findings  in  accordance  with  DOE 


regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  (10  CFR  part  1022). 
DATES:  DOE  and  BLM  invite  interested 
agencies,  organizations,  and  members  of 
the  public  to  submit  comments  or 
suggestions  to  assfst  in  identif\'ing 
significant  environmental  issues  and  in 
determining  the  appropriate  scope  of 
the  EIS.  The  public  scoping  period  starts 
with  the  publication  of  this  notice  in  the 
Federal  Register  and  will  continue  until 
December  1,  2003.  Written  and  oral 
comments  will  be  given  equal  weight, 
and  DOE  will  consider  all  comments 
received  or  postmarked  by  December  1 , 
2003,  in  defining  the  scope  of  this  EIS. 
Comments  received  or  postmarked  after 
that  date  will  be  considered  to  the 
extent  practicable. 

Public  scoping  meetings  will  be  held 
on  November  20,  2003,  in  El  Centro, 
California,  from  12  p.m.  until  3  p.m.  and 
in  Calexico,  California,  from  5  p.m.  until 
8  p.m. 

Requests  to  speak  at  a  public  scoping 
meeting(s)  should  be  received  by  Mrs. 
Ellen  Russell  at  the  address  indicated 
below  on  or  before  November  13.  2003. 
Requests  to  speak  may  also  be  made  at 
the  time  of  registration  for  the  scoping 
meeting(s).  However,  persons  who 
submitted  advance  requests  to  speak 
will  be  given  priority  if  time  should  be 
limited  during  the  meeting. 
ADDRESSES:  One  copy  of  written 
comments  or  suggestions  on  the  scope 
of  the  EIS  and  requests  to  speak  at  the 
scoping  meeting(s)  should  be  addressed 
to:  Mrs.  Ellen  Russell.  Office  of  Fossil 
Energy  (FE-27).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350, 
Phone  202-586-9624.  facsimile:  202- 
287-5736.  or  electronic  mail  at 
Ellen. Russell®  hq.doe.gov. 

The  scoping  meetings  will  be  held  at 
the  City  Hall  of  El  Centro.  located  at 
1275  W.  Main  Street,  and  the  City  of 
Calexico  City  Hall,  located  at  608  Heber 
Street. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  proposed  projects  or 
to  receive  a  copy  of  the  Draft  EIS  when 
it  is  issued,  contact  Mrs.  Russell  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  notice  or: 
Lynda  Kastoll,  Bureau  of  Land 

Management,  U.S.  Department  of  the 
Interior.  1661  South  Fourth  Street.  El 
Centro,  CA  92243,  Phone:  760-337- 
4421,  facsimile:  760-337-4490.  or 
electronic  mail  at  Ikastoll@ca.blm.gov. 
For  general  information  on  the  DOE 
NEPA  review  process,  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Policy  and  Compliance  (EH-42).  U.S. 
Department  of  Energy.  1000 


Federal  Register/ Vol.  68.  No.  210/Thursday,  October  30.  2003/Notices  61797 


Independence  Avenue.  SW., 
Washington,  DC  20585-01 19.  Phone: 
202-586-4600  or  leave  a  message  at 
800-472-2756;  facsimile;  202-586- 
7031. 

SUPPLEMENTARY  INFORMATION: 
Background  on  Transmission  Projects 

Executive  Order  10485.  as  amended 
by  Executive  Order  12038.  requires  that 
a  Presidential  permit  be  issued  by  DOE 
before  electric  transmission  facilities 
may  be  constructed,  operated, 
maintained,  or  connected  at  the  U.S. 
international  border.  The  Executive 
Order  provides  that  a  Presidential 
permit  may  be  issued  after  a  finding  that 
the  proposed  project  is  consistent  with 
the  public  interest.  In  determining 
consistency  with  the  public  interest, 
DOE  considers  the  impacts  of  the 
project  on  the  reliabilitv  of  the  U.S. 
electric  power  system  and  on  the 
environment  in  the  United  States.  The 
regulations  implementing  the  Executive 
Order  have  been  codified  at  10  CFR 
205.320-205.329. 

On  February  27.  2001.  BCP,  a  special 
purpose  company  and  wholly-owned 
subsidiary  of  InterGen  Aztec  Energy  V. 
B.V..  and  an  indirect  subsidiary'  of 
InterGen  N.V.,  a  Dutch  limited  liability 
company,  filed  an  application  with  the 
Office  of  Fossil  Energy  (FEJ  of  DOE  for 
a  Presidential  permit.  BCP  proposed  to 
construct  a  double-circuit  230-kV 
transmission  line  across  the  U.S.- 
Mexico international  border.  In  a 
separate  but  similar  proceeding,  SER 
applied  to  DOE  for  a  Presidential  permit 
on  March  7.  2001.  SER.  a  non-regulated 
generating  company,  also  proposed  to 
construct  a  double-circuit  230-kV 
transmission  line  across  the  U.S.- 
Mexico international  border. 

In  each  of  these  projects,  the 
applicants  proposed  to  use  the 
international  transmission  lines  to 
connect  separate  powerplants  located  in 
Mexico  to  the  SDG&E  Imperial  Valley 
Substation.  Within  the  United  States, 
both  transmission  lines  were  proposed 
to  be  constructed  on  ELM  land  parallel 
to  an  existing  SDG&E  230-kV 
transmission  line  (IV — La  Rosita  line) 
connecting  the  Imperial  Valley 
Substation  with  Mexico's  La  Rosita 
Substation.  BCP  and  SER  both  also 
applied  to  BLM  for  right-of-way  grants 
in  order  to  be  able  to  construct  their 
respecti\'e  projects  on  this  Federal  land. 

BCP  Powerplant  and  Transmisaion 
Line  Project.  In  its  application,  BCP 
proposed  to  construct  and  operate  a 
double-circuit  230-kV  transmission  line 
that  would  originate  at  the  La  Rosita 
Power  Complex  (LRPC),  located  10 
miles  west  of  Mexicali.  Mexico,  and 


extend  north  for  approximately  3  miles 
where  it  would  cross  the  Mexico-U.S. 
border  west  of  Calexico.  California. 
From  the  border,  the  line  would  extend 
approximately  6  miles  on  Federal  land 
managed  by  BLM  and  terminate  at  the 
■SDG&E  Imperial  Valley  Substation.  The 
LRPC  contains  four  generating  units  that 
total  1060  megawatts  (MW)  of 
generating  capacity.  Two  250-MW 
generating  units  were  developed  at  the 
request  of  the  Mexican  national  electric 
utility,  Comision  Federal  de 
Electricidad  (CFE),  and  the  electrical 
output  of  those  two  units  is  designated 
for  use  within  Mexico.  The  electrical 
output  (560  MW)  of  the  two  remaining 
generating  units  is  designated  for  export 
to  the  United  States.  The  electrical 
output  (250  MW)  of  one  of  these 
generating  units,  owned  bv  Energia 
Azteca  X,  S.  de  R.L.  de  C.V.,  could  be 
exported  to  the  U.S.  over  either  the  pre- 
existing IV — La  Rosita  line  or  the  new 
BCP  230-kV  line  that  is  the  subject  of 
this  EIS.  The  electrical  output  (310  MW) 
of  the  other  unit  designated  for  export 
to  the  U.S.,  owned  by  Energia  de  Baja 
California,  could  onlv  be  exported  to  the 
U.S.  over  the  proposed  BCP  230-kV  line. 
The  BCP  application,  including 
associated  maps  and  drawings,  can  be 
downloaded  in  its  entirety  from  the  FE 
Web  site  {http://wv\'v\'.fe.doe.gov:  choose 
"Electricity  Regulation."  then  "Pending 
Proceedings"). 

SER  Powerplant  and  Transmission 
Line  Project.  In  its  application.  SER 
proposed  to  construct  a  double-circuit 
230-kV  transmission  line  that  would 
originate  at  a  500-MW  electric 
powerplant  being  developed  by 
Termoelectrica  de  Mexicali  (Tt)M)  near 
Mexicali,  Mexico,  and  extend  north 
approximately  3  miles  to  the  Mexico- 
U.S.  border.  From  the  border,  the 
transmission  line  would  extend 
approximately  6  miles  on  Federal  land 
managed  by  the  BLM  and  terminate  at 
the  SDG&E  Imperial  Valley  Substation. 
The  SER  application,  including 
associated  maps  and  drawings,  also  can 
be  downloaded  in  its  entirety  from  the 
FE  Web  site  given  above. 

Background  on  Prior  NEPA  Review 

DOE  and  BLM  originally  determined 
the  appropriate  level  of  NEPA 
environmental  review  for  both  the  BCP 
and  SER  proceedings  to  be  an 
environmental  assessment  (EA).  DOE 
and  BLM  prepared  a  single  EA  that 
assessed  the  potential  environmental 
impacts  that  would  accrue  in  the  United 
States  from  the  two  transmission  lines 
and  from  the  operation  of  the  two 
related  Mexican  powerplants.  In 
December  2001.  DOE  and  BLM  issued 
the  "Environmental  Assessment  for 


Presidential  Permit  Applications  for 
Baja  California  Power.  Inc.  and  Sempra 
Energy  Resources"  (DOE/EA-1391). 
DOE  relied  on  this  EA  to  issue,  on 
December  5.  2001.  a  FONSI  and 
Presidential  permits  to  both  BCP  and 
SER  authorizing  each  to  construct, 
operate,  maintain,  and  connect  electric 
transmission  facilities  crossing  the 
international  border  between  the  United 
States  and  Mexico.  BLM  issued  two 
FONSIs  based  upon  the  EA  for  the 
projects  on  December  19,  2001,  and  two 
Decision  Records  to  grant  the  rights-of- 
wav  on  December  20,  2001.  The  text  of 
the  EA  and  the  DOE  FONSI  based  upon 
it  may  also  be  found  on  the  FE  Web  site 
listed  above. 

After  the  filing  of  the  two  Presidential 
permit  applications,  the  maximum 
capacity  of  the  TDM  powerplant  was 
increased  from  500  M\V  to  600  MW.  The 
analysis  contained  in  the  EA  reflected 
this  higher  capacity.  Subsequent  to  the 
issuance  of  the  FONSIs.  the  two 
Presidential  permits,  and  the  two  right- 
of-way  grants,  the  two  230-kV 
transmission  lines  were  placed  into 
operation.  Also,  since  issuance  of  the 
FONSIs.  the  developers  of  the  LRPC 
powerplant  have  committed  to  install 
selective  catalytic  reduction  technology 
on  the  remaining  two  units  of  the 
facility,  the  portion  designated  to 
generate  power  for  Mexico.  The 
equipment,  which  has  been  already 
ordered,  is  scheduled  to  be  installed  by 
the  first  quarter  of  2006. 

BCP  completed  construction  of  its 
transmission  lines  in  September  2002 
and  placed  the  Mexican  powerplants  in 
commercial  operation  to  export 
electricity  to  California  on  July  25.  2003. 
SER  completed  construction  of  its 
transmission  lines  in  February'  2003  and 
placed  the  Mexican  powerplant  in 
commercial  operation  to  export 
electricitv  to  California  in  Julv  2003. 

On  March  19,  2002,  the  Border  Power 
Plant  Working  Group  (Border  Power) 
sued  the  DOE  and  BLM  in  the  United 
States  District  Court  for  the  Southern 
District  of  California  (Case  No.  02-CV- 
513-IEG  (POR))  alleging  violations  of 
NEPA  and  the  Administrative  Procedure 
Act,  Border  Power  sought  to  have  the 
EA,  DOE  FONSI,  Presidential  permits, 
and  right-of-way  grants  determined  to 
be  illegal  and  requested  an  injunction 
forbidding  the  use  of  the  transmission 
lines  to  import  electricity  from  the 
powerplants  into  California.  After 
briefing  and  argument,  the  court  issued 
two  Orders.  On  Mav  2.  2003,  the  court 
held  that  the  EA  and  the  FONSI  did  not 
comply  with  NEPA.  On  July  8.  2003.  the 
court  sent  the  matter  back  to  DOE  and 
BLM  for  additional  NEPA  review- 
consistent  with  the  Mav  and  Julv 


I 


61798 


Federal  Register/ Vol.  68,  No.  210 /Thursday,  October  30.  2003 /Notices 


Orders.  The  court  decUned  to  enjoin 
operation  of  the  transmission  lines 
immediately,  but  instead  deferred  the 
setting  aside  of  the  Presidential  permits 
and  the  FONSI  until  July  1.  2004.  or 
until  such  time  as  superseding  N'EPA 
documents  and  permits  are  issued, 
whichever  is  earlier,  (Material  related  to 
the  Federal  suit  and  the  court's  orders 
can  be  found  on  the  FE  Web  site  given 
above.) 

In  light  of  the  concerns  raised  by  the 
court  in  its  decisions,  and  to  increase 
opportunities  for  public  and  stakeholder 
participation  in  the  environmental 
review  of  this  proposal,  DOE  and  BLM 
have  decided  to  prepare  an  EIS. 

Agency  Purpose  and  Need,  Proposed 
Action,  and  Alternatives 

An  agency's  analysis  of  the  proposed 
action  and  alternatives  to  that  proposal 
is  said  to  be  the  heart  of  an  EIS.  The 
analysis  is  intended  to  present  the 
environmental  impacts  of  the  proposal 
in  the  United  States  and  the  alternatives 
in  comparative  form,  thereby 
sharpening  and  defining  the  issues  and 
providing  a  clear  basis  for  choice  bv  the 
decision  maker  and  the  public.  The 
agency's  alternatives  should  reflect  the 
range  of  reasonable  decisions  consistent 
with  the  purpose  and  need  for  action. 
DOE  and  BLM  also  desire  to  comply 
with  the  court's  orders.  In  its  July  8. 
2003.  Order  remanding  this  matter  back 
to  the  respective  agencies  for  additional 
NEPA  review,  the  court  stated: 

Finally,  the  court  PROHIBITS  the  federal 

defendants  from  considering  the  interim 
operation  of  the  transmission  lines,  the 
completion  of  the  construction,  or  this 
Courts  equitable  analysis  of  the 
enviroamental  impacts  of  the  proposed 
actions  as  part  of  the  NEPA  analysis  and 
determination  process  on  remand.  Cf. 
Sorthern  Chevenne  Tribe  v.  Model.  851  F.2d 
11,52.  1157  (9th  Cir.  1988).  (Emphasis  in 
original.) 

DOE  and  BLM  have  interpreted  this 
language  to  require  that  they  are  to 
conduct  their  NEPA  review  from  a  fresh 
slate,  i.e..  as  if  the  transmission  lines  did 
not  exist.  Accordingly.  DOE  and  BLM 
will  base  their  EIS  analysis  on  the  same 
purpose  and  need  as  they  did  originally: 
whether  to  grant  or  deny  Presidential 
permits  and  rights-of-way  to  BCP  and 
SER. 

In  order  to  consider  the  complete 
range  of  reasonable  alternatives,  DOE 
and  BLM  propose  the  following 
preliminary  alternatives: 

1.  No  Action  Alternative:  Deny  both 
permit  and  corresponding  rights-of-way 
applications.  This  will  present  the 
environmental  impacts  in  the  United 
States  as  if  the  lines  had  never  been 
constructed  and  will  provide  a  baseline 


against  which  the  impacts  in  the  United 
States  of  the  action  alternatives  can  be 
measured  in  the  absence  of  Presidential 
permits  and  corresponding  rights-of- 
way. 

2.  Grant  one  or  both  permits  and 
corresponding  right(s)-of-way.  This  will 
set  forth  the  impacts  in  the  United 
States  of  constructing  and  operating  the 
line(s)  from  Mexican  powerplants.  as 
those  plants  are  presently  designed. 
This  is  DOE's  and  BLM's  preferred 
alternative. 

3.  Alternative  technologies:  Grant  one 
or  both  permits  and  corresponding 
right(s)-of-way  to  authorize  transmission 
lines  that  connect  to  powerplants  that 
employ  more  efficient  emissions 
controls  and  alternative  cooling 
technologies,  such  as  "dry  cooling"  or  a 
combination  of  wet  and  dry  cooling  that 
will  minimize  environmental  and  health 
impacts  in  the  United  States. 

4.  Mitigation  measures:  Grant  one  or 
both  permits  and  corresponding  right{s)- 
of-way  to  authorize  transmission  lines 
whose  developers  employ  off-site 
mitigation  measures  to  minimize 
environmental  impacts  in  the  United 
States.  (For  example,  off-site  mitigation 
could  include  off-sets,  such  as  paving 
roads  and  retiring  older  automobiles.) 

DOE  and  BLM  also  propose  to 
consider  alternative  routes  for  the 
transmission  lines  within  the  United 
States  under  the  action  alternatives 
described  above. 

Because  DOE  and  BLM  have 
proceeded  here  from  the  assumption 
that  no  lines  now  exist,  this  EIS  will  not 
address  the  environmental  impacts  in 
the  United  States  of  removing  the 
existing  transmission  lines  and  poles 
from  BLM  lands.  Should  permits  and 
rights-of-way  not  be  granted,  the  issue  of 
whether  to  remove  the  existing  lines 
from  BLM  lands  will  arise  and  the 
impacts  in  the  United  States  from  that 
action  would  have  to  be  considered  in 
appropriate  hiture  NEPA  review. 

DOE  and  BLM  invite  all  stakeholders 
and  the  public  to  comment  on  these 
alternatives  during  the  scoping  period 
and  to  offer  other  alternatives  for 
consideration.  DOE  and  BLM  can  and 
have  in  the  past  added  to  their  list  of 
alternatives  in  an  EIS  if  they  deem  that 
review  of  an  alternative  brought  to  their 
attention  during  scoping  is  reasonable, 
appropriate,  and  furthers  the  purposes 
of  NEPA  review,  that  is,  produces  useful 
information  for  the  decision  maker  and 
the  public. 


Identification  of  Environmental  Issues 

One  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
consideration  in  the  preparation  of  the 
EIS.  In  addition  to  the  issues  identified 


by  the  court  ((1)  the  potential  for  public 
controversy;  (2)  water  impacts:  (3) 
impacts  from  ammonia  and  carbon 
dioxide:  (4)  the  range  of  alternatives; 
and  (5)  cumulative  impacts),  DOE  and 
BLM  propose  to  analyze  the  following 
potential  environmental  issues: 

1 .  Impacts  on  protected,  threatened, 
endangered,  or  sensitive  species  of 
animals  or  plants,  or  their  critical 
habitats  in  the  United  States  (e.g..  the     * 
Flat-Tailed  Horned  Lizard); 

2.  Impacts  on  floodplains  and 
wetlands  in  the  United  States; 

3.  Impacts  on  cultural  or  historic 
resources  in  the  United  States; 

4.  Impacts  on  human  health  and 
safety  in  the  United  States; 

5.  Impacts  on  air.  soil,  and  water 
resources  in  the  United  States  (e.g.,  the 
Salton  Sea  and  the  New  River); 

6.  Visual  impacts  in  the  United  States; 
and 

7.  Disproportionately  high  and 
adverse  impacts  on  minority  and  low- 
income  populations  in  the  United 
States. 

This  list  is  not  intended  to  be  all- 
inclusive  or  to  imply  any 
predetermination  of  impacts,  and  we 
invite  interested  parties  to  suggest  other 
issues  to  be  considered. 

DOE  and  BLM  welcome  and  invite 
Border  Power  and  all  who  participated 
in  the  litigation  to  participate  in  scoping 
to  assist  DOE  and  BLM  in  identifying 
issues  that  they  believe  the  agencies 
should  address  in  their  EIS. 

Scoping  Process 

Interested  parties  are  invited  to 
participate  in  the  scoping  process  both 
to  refine  the  preliminary  alternatives 
and  environmental  issues  to  be  analyzed 
in  depth,  and  to  eliminate  from  detailed 
study  those  alternatives  and 
environmental  issues  that  are  not 
feasible  or  pertinent.  The  scoping 
process  is  intended  to  involve  all 
interested  agencies  (Federal.  State, 
county,  and  local),  public  interest 
groups.  Native  American  tribes, 
businesses,  and  members  of  the  public. 
Both  oral  and  written  comments  will  be 
considered  and  given  equal  weight  by 
DOE  and  BLM. 

Public  scoping  meetings  will  be  held 
at  the  locations,  dates,  and  times 
indicated  above  under  the  DATES  and 
ADDRESSES  sections.  These  scoping 
meetings  will  be  informal.  The 
presiding  officer  will  establish 
procedures  to  ensure  that  everyone  who 
wishes  to  speak  has  a  chance  to  do  so 
and  that  DOE  and  BLM  understand  all 
issues  and  coniments.  Speakers  will  be 
allocated  approximately  10  minutes  for 
their  oral  statements.  Depending  upon 
the  number  of  persons  wishing  to  speak. 
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the  presiding  officer  mav  allow  longer 
times  for  representatives  of 
organizations.  Consequently,  persons 
wishing  to  speak  on  behalf  of  an 
organization  should  identify-  that 
organization  in  their  request  to  speak. 
Persons  who  have  not  submitted  a 
request  to  speak  in  advance  mav  register 
to  speak  at  the  scoping  m.eeting(s).  but 
advance  requests  are  encouraged.  If  a 
speaker  wishes  to  provide  for  the  record 
further  information  that  cannot  be 
presented  within  the  designated  time, 
such  additional  information  may  be 
submitted  in  writing  by  the  date  listed 
in  the  DATES  section.  Meetings  will 
begin  at  the  times  specified  and  will 
continue  until  all  those  present  who 
wish  to  participate  have  had  an 
opportunity  to  do  so. 

Draft  EIS  Schedule  and  Availability 

In  its  order,  the  court  stated  that  it 
w-ould  defer  until  July  1 .  2004.  the 
setting  aside  of  the  Presidential  permits 
and  the  FONSI.  and  has  ordered  DOE 
and  BLM  to  seek  a  hearing  date  on  or 
before  May  1.5.  2004.  to  brief  these 
issues.  DOE  and  BLM  intend  to  prepare 
and  issue  a  final  EIS  before  Mav  15. 
2004.  so  that  it  is  available  for  the 
court's  review. 

The  Draft  EIS  is  presently  scheduled 
to  be  issued  by  early  2004.  at  which 
time  its  availability  will  be  announced 
in  the  Federal  Register  and  local  media, 
and  public  comments  will  be  solicited 
on  the  Draft, 

People  W'ho  do  not  w  ish  to  submit 
comments  or  suggestions  at  this  time 
but  who  would  like  to  receive  a  copv  of 
the  Draft  EIS  for  review  and  comment 
when  it  is  issued  should  notif}-  Mrs. 
Russell  at  the  address  in  the  ADDRESSES 
section  of  this  notice.  DOE  and  BL.M 
will  publish  the  Draft  both  on  paper  and 
as  a  compact  disc.  In  addition.  DOE  will 
make  the  Draft  available  on  the  World 
Wide  Web  at  http://tis.eh.doe.gov/nepa/ 
documentspub.html. 

The  Draft  EIS  will  be  made  available 
for  public  inspection  in  several 
locations  in  the  vicinity  of  the  project. 
A  notice  of  these  locations  will  be 
provided  in  the  Federal  Register  and 
local  media  at  a  later  date. 

Issued  in  Washington.  DC.  on  October  24. 
2003 
Beverly  A.  Cook, 

Assistant  Serrptar\'  Enxironment,  Safetv and 

Health. 

[FR  Doc,  03-27234  Filed  10-29-03:  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 3-010] 

East  Tennessee  Natural  Gas  Company: 
Notice  of  Negotiated  Rate  Filing 

October  23.  2003 

Take  notice  that  on  October  7,  2003, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  fding  a 
negotiated  rate  transaction  with  one  of 
its  Patriot  Project  shippers.  East 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
agreement  for  firm  service  to  be 
rendered  on  East  Tennessee's  Patriot 
Project  (Docket  No.  CP01^15). 

East  Tennessee  requests  that  the 
Commission  accept  this  filing  by 
October  22.  2003.  to  be  effective  on  the 
date  that  East  Tennessee  commences 
service  for  customers  on  the  Patriot 
Project. 

East  Termessee  states  that  copies  of 
the  filing  were  mailed  to  all  affected 
customers  of  East  1  ennessee  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NT..  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
intervention  and  protest  date  as 
indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wHiv.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt&ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See.  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc  E3-00128  Filed  10-2&-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-6-001] 

Enbridge  Pipelines  (KPC):  Notice  of 
Tariff  Filing 

October  23,  2003. 

Take  notice  that  on  October  20.  2003, 
Enbridge  Pipehnes  (KPC)  (KPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  V'olume  No.  1, 
Revised  Sheet  No.  31  A.  to  amend  its, 
FERC  Gas  Tariff,  to  be  made  effective 
November  1,  2003. 

KPC  states  that  the  purpose  of  the 
filing  is  to  correct  a  pagination  error 
contained  in  its  September  29,  2003 
filing.  KPC  states  that  it  determined  that 
the  sheet  filed  was  designated  as  Fourth 
Revised  Sheet  No.  31A  and  that  it  had 
skipped  Third  Revised  Sheet  No.  3lA. 

KPC  requested  that  (1)  it  be  allowed 
to  withdraw  Fourth  Revised  Sheet  No. 
31A,  (2)  replace  it  with  Third  Revised 
Sheet  No.  3lA  and  (3)  that  the 
Commission  remove  Fourth  Revised 
Sheet  No.  31A  from  its  electronic 
database  such  that  KPC  can  use  that 
designation  in  the  future. 

KPC  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTVw./erc.gov  using  the  eLibrar.'  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  IS'CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Sticretar}'. 

(FR  Doc.  E3-00134  Filed  10-2&-03;  8:45  am) 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  For 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  22,  200:V 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b  Project  No:  12467-000. 

c.  Date  Filed:  August  18.  2003. 

d.  Applicant:  Amon'  L  &  D  Hydro, 
LLC. 

e.  Name  of  Project:  Amory  Lock  and 
Dam  Hydroelectric  Project. 

f.  Location:  The  pr(jposed  project 
would  be  located  at  the  U.S.  Army 
Corps  of  Engineers'  (Corps)  existing  dam 
on  the  Tombigbee  Waterway  in  Monroe 
County.  Mississippi. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President;  Northwest  Power 
Services,  Inc.  P.O.  Box  5.35,  Rigby, 
Idaho  83442.  (208)  745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
inter\'ene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  c;omments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of- river  project  using  the 
Corps  existing  dam  would  consist  of:  (1) 
One  9-foot-diameter.  300-foot-long  steel 
penstock,  (2)  a  powerhouse  containing 
one  generating  unit  with  a  total  installed 
capacity  of  2  MW,  (3)  a  14.7-kv 
transmission  line  interconnected  into 
the  utility  distribution  systems  owned 


by  TVA,  and  (4)  appurtenant  facilities. 
The  project  would  have  an  annual 
generation  of  12  gigawatt  hours. 

1.  Locations  of  Applications:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street.  NE., 
Room  2A,  Washington  DC  20426,  or  bv 
calling  (202)  502-8371.  This  fding  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://\M\'W'. fere. gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  fde  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 


application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  applicationto 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Inter\'ene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

s.  Filing  and  Se[^ice  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
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t.  Agencv  Comments:  Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  mnst  also  be  sent  to 
the  Applicants  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-001.37  Filed  10-29-03;  8:45-aml 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0a-60&-O01] 

Tennessee  Gas  Pipeline  Company: 
Notice  of  Compliance  Tariff  Filing 

October  2,3.  2003, 

Take  notice  that  on  October  20,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Sub  Eighth  Revised  Sheet 
No,  357.  with  an  effective  date  of  March 
1, 2004, 

Tennessee's  filing  requests  that  the 
Commission  approve  a  revision  to 
Article  VIl  of  the  General  Terms  and 
Conditions  of  Tennessee's  FERC  Gas 
Tariff,  Tennessee  states  that  the  revision 
is  filed  in  compliance  with  the 
Commission's  October  10.  2003.  order 
requiring  Tennessee  to  remove  certain 
language  and  clarifv  the  general  intent 
of  the  provision. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energ\'  Regulatorv  Commission. 
888  First  Street.  NE,.  Washington.  DC 
20426.  in  accordance  with  §  38.'>.211  of 
the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  in  accordance  with  §  154,210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  bv  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
\^■\^^^■. fere. gov  using  the  eLibrar\-  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FEHCOnlineSupport^ferc.gov  or  toll- 


free  at  (866)  208-3676.  or  TYY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Dor,  E3-00131  Filed  10-29-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-25-000] 

Texas  Eastern  Transmission.  LP: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  23,  2003. 

Take  notice  that  on  October  17,  2003. 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  2,  the  revised  tariff  sheets  as  listed 
on  appendix  A,  to  the  filing,  to  become 
effective  December  1,  2003. 

Texas  Eastern  states  that  it  has 
submitted  its  Annual  Interruptible 
Revenue  Reconciliation  Report 
reflecting  a  credit,  for  the  benefit  of 
customers,  of  approximately  $3.3 
million  to  the  ASA  Deferred  Account. 

Texas  Eastern  furttier  states  that  the 
revised  tariff  sheets  and  the  Annual 
Interruptible  Revenue  Reconciliation 
Report  contained  in  the  filing  are  being 
filed  Applicable  Shrinkage  Adjustment 
(ASA),  and  section  15.8,  Periodic 
Reports,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Seventh  Revised  Volume  No.  1, 

Texas  Eastern  states  that  it  is  making 
this  Annual  ASA  pursuant  to  section 
15.6.  filing  earlier  than  the  October  31 
due  date  specified  by  the  tariff  to 
provide  advance  rate  information  to  its 
markets  and  customers  preparing  for  the 
upcoming  winter. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  or,  if  requested, 
emailed  to  all  affected  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interv'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inten'ene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc,  E3-O0132  Filed  10-29-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP04-26-000] 

Transcontinental  Gas  Pipe  Line 
Corporation:  Notice  of  Overrun  Penalty 
Refund  Report 

October  23,  2003, 

Take  notice  that  on  October  17,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
October  15,  2003,  Tremsco  submitted 
penalty  refunds  to  the  affected  shippers, 
Transco  states  that  the  total  refund 
amount,  including  interest,  was 
$520,659.32. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Sbreet.  NE,,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or' 
protests  must  be  filed  in  accordance 
with  §  154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interv'ene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  mav  be  viewed  on 
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the  Commission's  Web  site  at  http:// 
^\■^\^v.fprcgov  using  the  "eLibrarv". 
En^er  the  docket  number  twcluding  the 
last  three  digits  in  the  docket  number 
field  ti)  access  the  document.  For 
assistance,  please  contact  FERC  Online 
.Support  at 

FERCUnlineSupportUiferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659^  The  Commission 
stronglv  encourages  electrcmic  filings. 
See  IS'CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Sala.s. 

!FR  Doc   E3-()0rn  Fil^d  10-:^9-{)3:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC04-6-000,  et  al.] 

Allegheny  Energy  Supply  Company, 
LLC,  et  al.;  Electric  Rate  and  Corporate 
Filings 

October  21,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 

docket  classification. 

1.  Allegheny  Energy'  Supply  Company, 
LLC  and  Constellation  Power  Source, 
Inc. 

(Docket  No.  EC04-6-0001 

Take  notice  that  on  October  15,  2003, 
Allegheny  Energy  Supply  Company. 
LLC  (AE  Supply)  and  Constellation 
Power  Source.  Inc.  (CPSI)  (together,  the 
Applicants)  filed  a  joint  application  for 
disposition  of  certain  power  contracts 
under  Section  203  of  the  Federal  Power 
.*\.(:t  all  as  more  fully  described  in  their 
application.  The  Applicants  request 
expeditious  Commission  approval  to 
permit  the  transfer  of  the  power 
contracts  to  be  completed  bv  November 
28,  2003. 

Cnmmpnt  Date:  November  .5.  2003. 

2.  Chanarambie  Power  Partners  LLC 

[Docket  No,  EG05-104-000| 

Take  notice  that  on  September  15, 
2003,  Chanarambie  Power  Partners  LLC 
IChanarambie)  tendered  for  filing  with 
the  Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pur>uant  to  section  32 
of  the  Public  Utility  Holding  Companv 
Act  of  1935  and  18  CFR  part  365  of  the 
Commission's  regulations 

Chanarambie  states  that  it  will  own 
and  sell  the  output  at  wholesale  of  a 


wind-power  generating  facility  located 
in  Murray  County,  Minnesota  (the 
Facility).  Chanarambie  further  states 
that  when  completed,  the  Facility  will 
consist  nf  57  wind-powered  turbine 
generators  and  ancillary'  equipment 
having  a  generating  capability  of 
85.5MW. 

Comment  Date:  November  3,  2003. 

3.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ERU3-942-001] 

Take  notice  that  on  October  16,  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO),  submitted  a 
filing  in  response  to  Commission  Staffs 
Letter  of  August  7,  2003,  requesting 
additional  explanations  concerning  the 
ISO's  Amendment  No.  53  Tariff  filing 
submitted  on  June  10,  2003. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  in  the  captioned 
proceeding,  and  has  been  posted  on  the 
ISO  Home  Page. 

Comment  Date:  November  6,  2003. 

4.  Xcel  Energ\'  Services,  Inc.;  Northern 
States  Power  Company 

(Docket  No.  ER03-1282-O01] 

Take  notice  that  on  October  14,  2003. 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (NSP)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  response  to 
Staffs  request  for  additional 
information  in  support  of  the 
Generation  laterconnection  Agreement 
between  NSP  and  Boeve  Windfarm  LLC 
filed  with  the  Commission  on 
September  2,  2003. 

NSP  requests  the  agreement  to  be 
accepted  for  filing  effective  August  1, 
2003,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  November  4,  2003. 

5.  Ebersen,  Inc. 

(Docket  No.  ER03-1330-O01| 

Take  notice  that  on  October  16,  2003, 
Ebersen,  Inc.  amended  its  filing  of 
September  12.  2003  by  submitting  a 
revised  Rate  Schedule  No.  1. 

Comment  Date:  November  6.  2003. 

6.  Enermetrix.com 
[Docket  No.  EE03-1356-O01j 

Take  notice  that  on  October  15,  2003, 
Enermetrix.com  tendered  for  filing  an 
amendment  to  the  Notice  of 
Cancellation  of  its  Market-based  Rate 
Authority  filed  on  September  17,  2003. 

Comment  Date:  November  5,  2003. 


7.  Western  Electricity  Coordinating 
Council 

(Docket  No.  ER04-5 1-000] 

Take  notice  that  on  October  16.  2003. 
Western  Electricity  Coordinating 
Council  (WECC)  tendered  for  filing  a 
request  for  approval  of  certain 
amendments  to  WECC  rate  Schedule 
FERC  No.  1,  the  WECC  Bylaws.  WECC 
states  that  the  amendments  reflect 
changes  to  the  WECC  Bylaws  adopted 
by  vote  of  the  WECC  membership  and 
by  the  WECC  Board  of  Directors, 
including  revisions  to  ensure 
consistency  and  clarity,  revision  of 
confidentiality  provisions  to  reflect  the 
need  to  protect  securitv-sensitive 
information,  and  "clean-up"  language 
changes  that  eliminate  references 
relating  only  to  WECC's  initial 
formation. 

WECC  states  that  copies  of  the  filing 
were  served  upon  all  parties  in  the 
above-captioned  proceeding. 

Comment  Date:  November  6.  2003. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  t;R04-52-000] 

Take  notice  that  on  October  16.  2003. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
Amendment  No.  1  to  the  Joint  Operating 
Agreement  (JOA  or  Agreement)  between 
Wisconsin  Electric  and  Edison  Sault 
Electric  Company  (Edison  Sault). 

Wisconsin  Electric  states  that  the 
purpose  of  the  filing  is  to  amend  the 
current  JOA  so  as  to  include  voluntarilv 
requested  "Renewable  Energv"  among 
the  portfolio  of  energy  resources  that  are 
covered  by  the  Agreement.  Wisconsin 
Electric  and  Edison  Sault  request  that 
the  Commission  approve  Amendment 
No.  1  to  become  effective  on  November 
1,  2003. 

Comment  Date:  November  6.  2003. 

9.  AmerenEnergy  Resources  Generating 
Company 

[Docket  No.  ER04-53-000] 

Take  notice  that  on  October  17,  2003, 
AmerenEnergy  Resources  Generating 
Company  (AERG).  pursuant  to  18  CFR 
35.16  and  131.51,  tendered  for  filing  a 
Notice  of  Succession,  reflecting  a 
change  in  the  company's  name  from 
Central  Illinois  Generation.  Inc  to 
AmerenEnergy  Resources  Generating 
Company.  AERG  states  that  as  a  result 
of  this  name  change,  there  will  be  no 
changes  in  structure  or  operations. 
AERG  requests  an  effective  date  of 
October  3,  2003  for  this  filing. 

Comment  Date:  November  7,  2003. 


Federal  Register /  Vol.  68,  No.  210 /Thursday,  October  30,  2003 /Notices 


61803 


10.  Southwest  Power  Pool,  Inc. 

IDocket  Nos.  RT04-l-()()()  and  ER04^8-O00l 

Take  notice  that  on  October  15.  2003. 
Southwe.st  Power  Pool.  Inc.  (SPP) 
tendered  for  fihng  a  request  for 
recognition  as  a  Regional  Transmission 
Organization  (RTOJ.  SPP  states  that  the 
filing  includes  its  Open  Access 
Transmission  Tariff  revised  to  meet  all 
applicable  requirements  of  Order  Nos. 
2000  and  2000-A.  SPP  further  states 
that  its  filing  conforms  to  the  guidance 
offered  in  the  Commission's  White 
Paper  on  Wholesale  Power  Market 
Platform,  issued  April  28,  2003  in 
Docket  No.  RAlOl-l 2-000. 

SPP  states  that  copies  of  this  filing 
were  served  upon  all  SPP  Members  and 
customers,  as  well  as  on  all  state 
commissions  within  the  region. 

Comment  Date:  November  5,  2003. 
Standard  Paragraph 

Any  person  desiring  to  inten'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory-  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ';er\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  -Ml  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w'ww. fere. gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8R59.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary' 

[PR  Doc.  E3-O0127  Filed  10-29-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2720-036] 

Sturgeon  Falls  Hydro:  Notice  of 
Application  Ready  for  Environmental 
Analysis  and  Soliciting  Comments. 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions 

October  23,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission]  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b  Project  No.:  2720-036. 

c.  Date  Filed:  July  29,  2002. 

d.  Applicant:  City  of  Norway, 
Michigan. 

e.  Name  of  Project:  Sturgeon  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Menominee  River 
in  Dickinson  County,  Michigan  and 
Marinette  County.  Wisconsin.  The 
project  does  not  utilize  lands  of  the 
United  States. 

g.  Filed  Pursuant  To:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r]. 

h.  Applicant  Contact:  Ray  Anderson. 
City  Manager,  City  of  Norway,  City  Hall. 
915  Main  Street.  Norwav.  Michigan 
49870.  (906)563-8015." 

i.  Commission  Staff  Contact:  Patti 
Leppert.  (202)  502-6034,  or 
pa  tricia .  leppert^ferc  .go  v. 

j.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

k.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice, 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatorv  Commission.  888  First 
Street,  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  inter\enors  filing  documents 
with  the  Commission  to  ser\e  a  copy  of 
that  document  on  each  person  on  the 
official  serx'ice  list  for  the  project. 
Further,  if  an  inter\enor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resources  agency,  they  must 
also  ser\e  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 


be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
w'ww. fere. gov)  under  the  "e-Filing"  link. 
The  Commission  strongly  encourages 
electronic  filings. 

1.  Description  of  the  Project:  The 
existing  Sturgeon  Falls  Hydroelectric 
Project  consists  of:  (1)  A  270-foot-long 
concrete  dam  with  spillway  equipped 
with  a  16.7-foot-high  by  24-foot-wide 
Taintor  gate  and  a  16.7-foot-high  by  16- 
foot-wide  Taintor  gate:  (2)  a  126.5-foot- 
long  concrete  head-works  structure;  (3) 
a  400-acre  impoundment  with  a  normal 
pool  elevation  of  829.8  feet  National 
Geodetic  Vertical  Datum;  (4)  a  300-foot- 
long,  60-foot-wide  power  canal;  (5)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
5,136  kilowatts;  (6)  a  300-foot-long,  7.2- 
kilovolt  transmission  line;  and  (7) 
appurtenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://i\i\'v^'.ferc.gov  using  the  "e- 
Library"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
^^^vv^■.ferc.gov/esubscriber,'>^^•.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support.  To  view 
upcoming  Commission  events,  please  go 
to  M-wu'./erc.gov  and  click  on  "View- 
Entire  Calendar  ". 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  Lhe  title  "COMMENTS".  "REPLY 
COMMENTS  ". 

"RECOMMENDATIONS",  "TERMS 
ANT)  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing:  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
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or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(13). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  ail  persons  listed  on 
the  service  list  prepared  by  tfie 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010, 

n.  Procedures  Schedule:  The 
Commission  staff  proposes  to  issue  one 
environmental  assessment  (EA).  rather 
than  issuing  a  draft  and  final  EA.  The 
Staff  intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA.  and  will 
take  into  consideration  all  comments 
received  on  the  EA  before  final  action  is 
taken  on  the  license  application.  If  any 
person  or  organization  objects  to  the 
staff  proposed  alternative  procedure, 
they  should  file  comments  as  stipulated 
in  item  k  above,  briefly  explaining  the 
basis  for  their  objection.  The  application 
will  be  processed  a(x;ording  to  the 
following  schedule,  but  revisions  to  the 
schedule  may  be  made  as  appropriate: 

Issue  S'otice  of  availability  of  EA: 
February  2004. 

Ready  for  Commission  decision  on  the 
application:  April  2004. 

Magalie  R.  Salas, 

Secretary. 

IFR  Dor   E:^-00129  Filed  10-29-03:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  Not  To  File  an 
Application  for  a  New  License 

October  22.  21)03. 

a.  Type  of  Filing:  Notice  of  Intent  Not 
to  File  an  Application  for  a  New 
License. 

b.  Project  \'o.:  2225. 

c.  Date  Filed:  September  23.  2003. 

d.  Submitted  By:  Public  Utility 
District  No.  1  of  Pend  Oreille  County — 
current  licensee. 

e.  \ame  of  Project:  Sullivan  Creek 
Project. 

f.  Location:  On  Sullivan  Creek  in 
Pend  Oreille  County,  Washington. 

g.  Filed  Pursuant  to:  Section  1.5  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Mr.  Mark 
Cauchy.  Public  Utilities  District  No.  1, 
Pend  Oreille  County.  130  North 
Washington,  Newport,  WA  99156  or 
(509)  447-3137. 

i.  FERC  Contact:  Tim  Looney, 
timothv.loonev®ferc  com  or  (202)  502- 
6096. 


j.  Effective  date  of  current  license: 
October  1,  1950. 

k.  Expiration  date  of  current  license: 
September  30,  2008. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities: 

(a)  Sullivan  Lake  dam;  (b)  Mill  Pond 
dam;  (c)  Mill  Pond  historic  site;  (d) 
wood  flume  and  earth  canal:  (e)  tunnel: 
(f)  powerhouse;  and  (g)  appurtenant 
facilities.  The  project  has  no  installed 
capacity. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  September  30,  2006. 

n,  A  copy  of  this  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
H-wiv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  TTY  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support  as  shown  in  the 
paragraph  above. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00136  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  22,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  T\j)e  of  Application:  PTeliminary 
Permit. 

b.  Project  No:  12468-000. 

c.  Date  Filed:  August  18,  2003. 

d.  Applicant:  Umatilla  Energy- 
Partners  LLC. 


e.  Name  of  Project:  Umatilla 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  at  the  U.S.  Army 
Corps  of  Engineers'  (Corps)  existing 
John  Day  Lock  and  Dam  on  the 
Columbia  River  in  Sherman  County, 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  Mark 
Steinlev;  Umatilla  Energv  Partners  LLC, 
725  Lower  Vallev  Road.  Kalispell,  MT 
59901.  (801)  374-8709. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr, 
Lynn  R.  Miles,  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
inter\'ene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  ser\'ice  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  thev 
must  also  serve  a  copy  of  the  document 
on  that  resource  agencv. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
Corps  existing  ]ohn  Day  Lock  and  Dam 
would  consist  of:  (1)  An  existing 
screened  excess  water  pipe.  (2)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  3.86 
megawatts,  (3)  an  existing  13.2-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  32  gigawatt  hours. 

1.  Locations  of  Applications:  A  copv  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A,  Washington  DC  20426.  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnIineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary-  Permit: 
Anyone  desiring  to  file  a  competing 
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application  for  preliminary'  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Com.mission  on  or  before  the 
specified  comment  date  for  the 
particular  application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4..30(b)  and  4  ,36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  (ompeting 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  de\elopment 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

p.  \otice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments.  Protests,  or  Motions  to 
Interx'ene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
interv^ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
cp«sider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

s.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
COMPETING  APPLICATION", 
■PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulator}' 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

t.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  .Applicant's  representatives. 

Magalie  R,  Salas, 

Secretary. 

[FR  Doc.  E3-00138  Filed  10-29-03:8:45  ami 

BILLING  CODE  6ri7-0i-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  PL04-01 -000] 

New  England  Gas  Pipeline  and  Storage 
Study;  Notice  of  Public  Conference 

October  24.  2003. 

Take  notice  that  on  November  14, 
2003,  at  10  am  in  Meeting  Room  A  at 
the  Massachusetts  Department  of 
Telecommunication  and  Energy,  One 
South  Station,  Boston,  Massachusetts, 
the  Staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  convene  a  technical 
conference  with  interested  parties  to 
discuss  issues  related  to  the  study  being 
performed  by  the  Commission 
concerning  natural  gas  and  storage 
facilities  in  New  England.  Section  26  of 
the  Pipeline  Safety  Improvement  Act  of 
2002  requires  the  Commission,  in 
consultation  with  the  Department  of 
Energy,  to  conduct  this  study  in  order 
to  consider  the  ability  of  natural  gas 
pipeline  and  storage  facilities  in  New 
England  to  meet  current  and  projected 
demand  by  gas-fired  power  generation 
plants  and  other  consumers. 

The  conference  will  consist  of  an 
overview  of  the  study  currently  in 
preparation  by  the  Commission  staff 
followed  by  discussion  and 
recommendations  from  a  panel 
composed  of  representatives  of  New 
England  energy  interests.  A  question 
and  answer  session  will  follow  the 
panel  discussion. 

Transcripts  of  the  conference  will  be 
available  from  Ace-Federal  Reporters, 
Inc.  for  a  fee  (202)  347-3700.  The 
transcript  will  be  available  on  the 
Commission's  "eLibrar\'"  system  two 
weeks  after  the  conference. 

For  additional  information,  please 
contact  John  Schnagl  in  the  Office  of 
Energy  Projects,  phone:  (202)  502-8756, 
e-mail:  john.schnagl@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-O0141  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  and 
Notice  of  Scoping  Meetings  and 
Soliciting  Scoping  Comments 

October  23.  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  Commission  and  are  available 
for  public  inspection; 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  1971-079. 

c.  Date  Filed:  July  21,  2003. 

d.  Applicant:  Idaho  Power  Companv. 

e.  Name  of  Project:  Hells  Canyon 
Hydropower  Project. 

f.  Location:  On  the  Snake  River  in 
Washington  and  Adams  Counties, 
Idaho;  and  VVallow^a  and  Baker 
Counties.  Oregon,  .\bout  5,270  acres  of 
Federal  lands  administered  bv  the 
Forest  Service  and  the  Bureau  of  Land 
Management  (Payette  and  Wallowa- 
Whitman  National  Forests  and  Hells 
Canyon  National  Recreational  Area)  are 
included  within  the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman,  Vice  President,  Secretary,  and 
General  Counsel.  Idaho  Power 
Companv.  P.O.  Box  70,  Boise.  Idaho 
83707. 

i.  FERC  Contact:  Alan  Mitchnick, 
(202) 502-6074; 
alan.mitchnick@ferc.gov. 

i  Deadline  for  filing  scoping 
comments:  December  22.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  thev 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  mav  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (/ittp.y/tv'H'w./erc.gov')  under  the  "e- 
Filing"  link. 


k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Hells  Canyon  Project 
consists  of  three  developments: 
Brownlee  Development  consists  of  a 
395-foot-high  earth  and  rockfill  dam,  a 
14,621-acre  impoundment,  and  a 
powerhouse  with  five  generating  units 
producing  585.4  megawatts  (MW); 
Oxbow  Development  consists  of  a  209- 
foot-high  earth  and  rockfill  dam.  a 
1,150-acre  impoundment,  and  a 
powerhouse  with  four  generating  units 
producing  460  MW;  and  Hells  Canyon 
Development  consists  of  a  320-foot-high 
concrete  gravity  dam,  a  2,412-acre 
impoundment,  and  a  powerhouse  with 
three  generating  units  producing  391.5 
MW.  Idaho  Power  also  operates  four  fish 
hatcheries  and  four  adult  fish  traps. 
Idaho  Power  proposes  to  exclude  3,800 
acres  of  Federal  lands  surrounding  the 
project  reservoirs  and  11  of  12  existing 
transmission  lines  from  the  project. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  PubUc  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http:// www. ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
h  ttp  ://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EIS  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  three  public 
meetings.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meetings  are  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  all  of  the  meetings,  and 
to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 


should  be  analyzed  in  the  EIS.  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Agency  Scoping  Meeting 

When:  Tuesday,  November  18,  2003, 
starting  at  9:30  a.m. 

Where:  Boise  Centre  on  the  Grove,  850 
Front  Street,  Boise,  Idaho. 

Public  Scoping  Meetings 

Idaho  Meetings 

When:  Tuesday.  November  18,  2003, 
from  7  p.m.  until  about  9  p.m. 

Where:  Boise  Centre  on  the  Grove,  850 
Front  Street.  Boise,  Idaho. 

When:  Thursday,  November  20,  2003, 
from  7  p.m.  until  about  9  p.m. 

Where:  Washington  County  Senior 
Center,  115  E.  Main  Street,  Weiser, 
Idaho. 

Oregon  Meeting 

When:  Wednesday,  November  19, 
2003,  from  7  p.m.  until  about  9  p.m. 

Where:  Lions  Club  Community  Hall. 
Halfway,  Oregon. 

Copies  of  the  Scoping  Document 
(SDl)  outlining  the  subject  areas  to  be 
addressed  in  the  EIS  were  distributed  to 
the  parties  on  the  Commission's  mailing 
list.  Copies  of  the  SDl  will  be  available 
at  the  scoping  meeting  or  may  be 
viewed  on  the  web  at  http:// 
wivw./erc.goi' using  the  "eLibrary"  link 
(see  item  m  above). 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  viewpoints  in  opposition 
to.  or  in  support  of.  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EIS:  and  (5)  identify  those  issues  that 
require  a  detailed- analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  are  recorded  by  a 
stenographer  and  become  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meeting  and  to  assist  the  staff  in 
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defining  and  clarih'ing  the  issues  to  be 
addressed  in  the  EIS. 

Magalie  R.  Salas, 

Secn^tan 

IFR  Doc.  E3-O0139  Filed  10-29-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-7-002] 

Natural  Gas  Price  Formation: 
Supplemental  Notice  of  Staff 
Workshop  on  Market  Activity  and  Price 
Indicators 

October  23.  2003. 

As  announced  in  the  Notice  issued 
October  15.  2003.  the  Commission's 
staff  will  hold  a  workshop  from  10  a.m. 
to  5  p.m.  on  Tuesday, November  4,  2003, 
at  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  This 
supplemental  notice  discusses  the 
nature  of  the  issues  to  be  discussed  at 
the  workshop  and  provides  information 
on  how  to  participate  by  teleconference. 

Issues  for  Discussion  at  Workshop 

In  its  Policy  Statement  on  Natural  Gas 
and  Electric  Price  Indices.  Docket  No. 
PL03-3-000,  the  Commission  stated 
that  price  indices  used  in  natural  gas 
pipeline  tariffs  must  "reflect  adequate 
liquidity."  The  purpose  of  the  workshop 
is  to  discuss  how  the  Commission 
should  weigh  market  activitv  and  the 
reliability  of  natural  gas  and  electric 
price  indicators  for  use  in  Commission 
tariffs.  The  following  highlights  some  of 
the  issues  to  be  discussed  at  the 
workshop. 

Many  factors  need  to  be  considered  in 
determining  whether  a  market  is  liquid. 
A  market  is  generally  more  liquid  the 
less  time  it  takes  to  complete  a 
transaction  and  the  lower  the  cost  of 
making  the  transaction.  In  addition,  a 
market  is  considered  more  liquid  the 
smaller  the  price  effect  of  anv  particular 
transaction.  The  empirical 
determination  of  liquiditv  is  difficult. 
gi\'en  the  information  and  measures 
available. 

Measures  commonh'  used  to  assess 
the  liquidity  of  a  market  include:  the 
bid-ask  spread,  the  price  effect  of  a 
change  in  volatility  in  the  market,  the 
price  effect  of  large-volume  trades,  the 
number  of  trades,  the  time  between 
trades,  the  time  it  takes  to  sell  an  asset, 
and  others.  However,  some  of  the 
information  necessary  for  using  many  of 
these  measures  is  not  alwavs  readilv 


available,  not  public,  or  not  recorded.  In 
sum,  it  can  prove  quite  difficult  to 
develop  practicable  measures  of  the 
degree  to  which  a  particular  market  is 
liquid.  In  place  of  more  direct  measures 
of  liquidity,  natural  gas  and  electric 
markets  have  begun  to  use  measures  of 
market  size  and  activity. 

Following  is  a  list  of  questions  that 
give  a  sense  of  what  the  workshop 
discussion  should  address: 

1 .  How  do  market  participants  define 
and  measure  liquidity? 

2.  What  data  are  and  are  not  available 
to  measure  liquidity? 

3.  What  is  the  relationship  between 
the  level  of  activity  in  a  market  and  its 
liquidity? 

4.  How  should  the  Commission 
decide  if  a  particular  market  (or  index 
point)  sustains  sufficient  activity? 

5.  How  can  and  should  minimum 
levels  of  market  activity  required  to 
support  a  reliable  index  be  measured? 

6.  What  level  of  liquidity/reliability  is 
necessary  for  use  in  jurisdictional 
tariffs? 

7.  How  should  the  liquidity  of  a 
pricing  point  that  is  very  active  on 
average  but  has  very  little  activity  on 
occasion  be  evaluated? 

8.  Is  there  a  difference  between  the 
liquidity  of  daily  and  monthly  indices? 

9.  Can  the  liquidity  of  a  pricing  point 
be  demonstrated  by  aggregating 
transactions  that  take  place  on  multiple 
transaction  facilities? 

10.  Can  liquid  points  be  used  to  price 
illiquid  ones? 

Access  bv'  Teleconference 

The  workshop  is  open  to  the  public, 
and  we  would  like  to  hear  from  as  many 
as  possible  on  these  important  price 
formation  issues.  For  those  unable  to 
attend  in  person,  teleconferencing  will 
be  available  during  the  workshop. 

Toll-free  dial-in  number:  1-888-809- 
8Q67. 

Leader's  name:  Jolanka  Fisher. 

Pass  code:  Fisher. 

For  additional  information  please 
contact  Jolanka  Fisher.  202-502-8863  or 
by  e-mail  at  lnlanka.Fisher@ferc.gov. 

Magal.e  R.  Salas. 

Secretary. 

IFR  Doc.  E3-00135  Filed  10-29-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03^7-002] 

Gulf  South  Pipeline  Company.  LP: 
Notice  of  Compliance  Filing 

October  23.  2003. 

Take  notice  that  October  20,  2003, 
Gulf  South  Pipeline  Company  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets  with  an 
effective  date  of  May  1 .  2003: 

Second  ReWsed  Sheet  No.  2003. 
First  Revised  Sheet  No.  2004. 
Sheet  No.  2005. 

Gulf  South  states  that  the  revised 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
October  3.  2003  Order  regarding  Gulf 
South's  proposal  to  establish  a 
minimum  threshold  for  the  connection 
of  new  receipt  and  delivery  points  and 
to  require  certain  quality  control 
equipment  to  be  installed  at  receipt 
points. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.21 1  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mviv./erc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  IS'CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalit  K   Sala^ 

Secretary. 

[FR  Doc.  E3-O0130  Filed  10-29-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Participation  at 
SPP  Members  Annual  Meeting  and 
SPP  Board  of  Directors  Meeting 

October  22.  2003. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that 
members  of  its  staff  will  attend  the 
Annual  Meeting  of  Members  and  the 
Board  of  Directors  meeting  of  the 
Southwest  Power  Pool.  Inc.  (SPP).  The 
staffs  attendance  is  part  of  the 
Commission's  ongoing  outreach  efforts. 

The  SPP  Board  of  Directors  meeting 
will  be  held  October  28.  2003  from  1  pm 
to  5  pm  The  SPP  Annual  Meeting  of 
Members  will  be  held  on  October  29. 
2003  from  8  a.m.  to  12  p.m.  Both 
meetings  will  take  place  at  the  Peabody 
Hotel,  Three  Statehouse  Plaza,  Little 
Rock.  AR  72201. 

These  meetings  are  open  to  the 
public.  The  meetings  may  discuss 
matters  at  issue  in  Docket  No.  RT04-1- 
000  and  ER04-48-000,  Southwest 
Power  Pool,  Inc. 

For  more  information,  contact  Tonv 
Ingram.  Office  of  Markets,  Tariffs  and 
Rates,  Federal  Energy  Regulatory 
Commission  at  (202)  502-8938  or 
tony  ■ingrarn@ferc.gov. 

Magalie  R.  Salas. 

Secretary. 

[PR  Doc.  E3-O0140  Filed  10-29-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  96-^5:  DA  03-2959] 

Sprint  Corporation's  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in 
Tennessee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  solicitation  of 
comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  throughout  its 
licensed  service  area  in  the  state  of 
Tennessee. 


DATES:  Comments  are  due  on  or  before 
November  10,  2003.  Reply  comments 
are  due  on  or  before  November  24.  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFOhMATION  for  further 
filing  instructi'ins. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley.  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division.  1202)418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  CC  Docket  No.  96—45,  released 
September  26,  2003.  On  September  3. 
2003,  Sprint  filed  with  the  Commission 
a  petition  pursuant  to  section  214(e)(6) 
of  the  Communications  Act  of  1934,  as 
amended,  seeking  designation  as  an  ETC 
to  receive  federal  universal  service 
support  for  service  offered  in  portions  of 
its  licensed  service  area  in  Tennessee 
that  cover  partial  and  complete  wire 
centers  served  by  BellSouth 
Telecommunications,  Inc.,  a  non-rural 
incumbent  local  exchange  carrier. 
Specifically.  Sprint  contends  that:  the 
Tennessee  Regulatory  Authority  has 
provided  an  affirmative  statement  that  it 
does  not  regulate  commercial  mobile 
radio  service  (CMRS)  carriers;  Sprint 
satisfies  all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  Sprint  as  an  ETC  will  serve 
the  public  interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Tennessee  Regulatory 
Authority.  The  Commission  will  also 
send  a  copy  of  this  Public  Notice  to  the 
Tennessee  Regulatory  Authority  by 
overnight  express  mail  to  ensure  that 
the  Tennessee  Regulatory  Authority  is 
notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  as  follows:  Comments  are 
due  on  or  before  November  10,  2003, 
and  reply  comments  are  due  on  or 
before  November  24,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121, 
May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://\fVww. fcc.gov/e-file/ 
ecfs.htm.  Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 


each  docket  or. rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  <ecfs@fcc.go\'>.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
NATEK,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  then 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Prioritv  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary',  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division.  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copv  contractor, 
NATEK  Inc.,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20054. 

Pursuant  to  §1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 
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Federal  Communications  Commission. 

Paul  Gamett, 

Acting  Assistant  Division  Chief.  Wireline 

Competition  Bureau.  Telecommunications 

Access  Policy  Division. 

[FR  Doc.  0.3-27302  Filed  10-29-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45:  DA  03-2960] 

Sprint  Corporation's  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in 
Pennsylvania 

AGENCY:  Federal  Conimunications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

summary:  In  this  document,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Sprint  Corporation's 
(Sprint)  petition.  Sprint  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  throughout  its 
licensed  service  area  in  the  state  of 
Pennsylvania.  * 

DATES:  Comments  are  due  on  or  before 
November  10.  2003.  Reply  comments 
are  due  on  or  before  November  24.  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street.  SVV., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Buckley.  Attorney.  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division.  (202)418-7400 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  CC  Docket  No.  96-45.  released 
September  26.  2003.  On  September  4, 
2003.  Sprint  filed  with  the  Commission 
a  petition  pursuant  to  section  214(e)(6) 
of  the  Communications  Act  of  1934,  as 
amended,  seeking  designation  as  an  ETC 
to  receive  federal  uni\'ersal  service 
support  for  service  offered  in  portions  of 
its  licensed  service  area  in  Pennsvlvania 
that  are  served  by  two  non-rural 
incumbent  local  exchange  carriers — 
Verizon  Pennsylvania.  Incorporated  and 
Verizon  North.  Incorporated. 
Specifically.  Sprint  contends  that:  The 
Pennsylvania  Public  Utility  Commission 
(Pennsylvania  Commission)  has 
provided  an  affirmative  statement  that  it 
does  not  regulate  commercial  mobile 
radio  service  (CMRS)  carriers:  Sprint 
satisfies  all  the  statutory  and  regulator}' 


prerequisites  for  ETC  designation:  and 
designating  Sprint  as  an  ETC  will  serve 
the  public  interest. 

Tne  petitioner  must  provide  copies  of 
its  petition  to  the  Pennsylvania 
Commission.  The  Commission  will  also 
send  a  copy  of  this  Public  Notice  to  the 
Pennsylvania  Commission  by  overnight 
express  mail  to  ensure  that  the 
Tennessee  Regulatory  Authority  is 
notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  as  follows:  comments  are  due 
on  or  before  November  10,  2003.  and 
reply  comments  are  due  on  or  before 
November  24.  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Sse  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121.  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http:/ /www .fee .gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
c:ompleting  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  tlie  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Ser\'ice  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
NATEK.  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue.  NE..  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 


together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Ser\'ice  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Ser\ice  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretar\',  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division.  Wireline  Competition  Bureau. 
Federal  Communications  Commission, 
445  12th  Street.  SW.,  Room  5-B540. 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Conrmission's  copy  contractor, 
NATEK  hic.  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington.  DC 
20054. 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules.  47  CFR  1.1206.  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Gamett. 

Acting  Assistant  Division  Chief.  Wireline 
Competition  Bureau.  Telecommunications 
Access  Policy  Division. 

!FR  Doc.  03-27303  Filed  10-29-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY:  Federal  Election  Commission. 
DATE  AND  TIME:  Tuesday,  November  4, 

2UUJ.  dt  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED;  Compliance 
matters  pursuani  to  2  U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 
437g.  438(b).  and  title  26,  U.S.C.  Matters 
concerning  participation  in  civil  actions 
or  proceedings  or  arbitration.  Internal 
personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  November  6, 

2003.  at  10  a.m. 

PLACE:  N999  E  Street.  NW.,  Washington, 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 
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ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes.  Revised  Draft 
Advisop,'  Opinion  2003-23:  Women 
Engaged  in  Leadership,  Education,  and 
Action  in  Democracy  ("WE  LEAD")  by 
counseL  |oseph  E.  ,SandIer  and  Neil  P 
Reiff.  Draft  Advisory  Opinion  2003-26: 
V'oinovich  for  Senate  Committee  by 
William  L.  Curlis,  Treasurer.  Draft 
Advisorv  Opinion  2003-27:  Missouri 
Green  Partv.  Inc.,  by  Timothy  V. 
Barnhart,  Treasurer.  Notice  of 
Disposition  on  Mailing  Lists  of  Political 
Committees.  Final  Rules  and 
Explanation  and  Justification  on  Party 
Committee  Telephone  Banks.  Final 


Rules  and  Explanation  and  Justification 
on  Candidate  Travel.  Final  Rules  and 
Explanation  and  Justification  on 
Multicandidate  Political  Committees 
and  Biennial  Contribution  Limits. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr  Ron  Harris,  Press  Officer, 
Telephone:  (202J  694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

IFR  Doc.  03-27472  Filed  10-28-03;  11:57 

ami 

BILUNG  CODE  S715-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  no. 


Name/address 


Date  reissued 


3981 NF  . 
16199NF 
13579NF 
16039N  .. 


All-Cargo  Express  Inc  ,  Lakeview  Professional  Village.  12558  West  Atlantic  !  September  14,  2003. 
Blvd..  Coral  Springs,  PL  33071. 

Global  Container  Line,  Inc  .  dba  Global  Ocean  Air  Solutions,  2013  NW  79th 
Avenue,  Miami,  PL  33122. 

JCW  International  Group.  Inc.,  dba  JCW  Freight  Systems,  dba  JCW  Con- 
tainer Line  380  Swift  Avenue.  South  San  Francisco.  CA  94080. 

Neville  Johnson  dba  P  J.  Shipping  Co..  111-19  Farmers  Blvd.,  St.  Albans,     June  21 
NY  11412. 


February  21.  2001. 
July  12,  2003. 
2003. 


Sandra  L.  Ku.sumoto, 

Dircrlnr.  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-27315  Filed  10-2&-03;  8:45  ami 

BILLING  CODE  673(M}1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediarv 
licenses  ha\  e  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  (Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Sumber.  12054N, 

Name:  Crown  Containers,  Inc, 

Address:  601  West  Carob  Street, 
Compton.CA  90220 

Pate  Revoked:  October  3,  2003 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Xumber:  1477F, 

.\ame:  Freight  Brokers  International. 
Inc, 

Address:  201  Meadow  Road,  Edison, 
NI 08817 

Date  Revoked:  September  23,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number  1 304F. 

Name:  Marina  Shipping  Co.,  Inc. 

Address:  2860  Walnut  Avenue.  Signal 
Hill,  CA  90806. 


Date  Revoked:  October  3,  2003. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13266F. 
Name:  Trans — Aero — Mar,  Inc. 
Address:  1203  NW.  93rd  Ct.,  Miami, 
FL  33172. 

Date  Revoked:  September  17,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Dor.  0.3-27314  Filed  10-29-03:  8:45  am] 

BILLING  CODE  8730-01-P 

\ 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  herebv  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-V'essel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  1 9  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S,C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington,  DC  20573. 


Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

TC  &  RE  Enterprises,  Inc.  dba  Joinus 
Worldwide  Freight.  500  Carson 
Plaza  Dr..  #221.  Carson.  CA  90746 
Officer:  Christina  Han,  President 
(Qualif\'ing  Individual). 

J  &  B  International.  Inc..  2250 

Landmeier  Road.  Suite  E,  Elk  Grove 
Village,  IL  60007,  Officer:  Denny 
Kim,  President  (Qualif\-ing 
Indi\idual). 

Superior  Logistic.  Inc..  131  S.  Brent 

Circle,  Walnut.  CA  91 789.  Officers: 
Hung  Che  (Henry)  Lien,  President 
(Qualif\ing  Individual).  Zou  Ying 
Lee.  Secretary. 

Epic  International  Transport.  LLC.  6048 
Lido  Lane.  Long  Beach.  CA  90803, 
Officer:  Charles  Alphonsus 
Brennan.  Manager  (Qualifving 
Indi\'idual). 

All  World  Services  Inc.  dba  Quick 

International  Service  Inc.,  8348  N\V 
30th  Terrace,  Miami.  FL  33122. 
Officers:  Javier  Perez,  President 
(Qualifying  Individual),  Carmen  C. 
Perez.  Vice  President. 

Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicant 

Capitol  Transportation  &  CHB  Corp., 
8925  NW  27th  Street,  Miami,  FL 
33172,  Officers:  Manuel  G.  Viegas, 
President  (Qualifying  Individual). 
Irene  Rivero,  Vice  President. 
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Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediar>'  Applicant 

Argosy  Shipping  (USA).  LP.  6575  West 
Loop  South.  Suite  110.  Bellaire.  TX 
77401.  Officers:  C.  Rider  Griswold, 
President  (Qualifying  Individual), 
Madelaine  Griswold,  Vice 
President, 

Bryant  L,  VanBrakle, 

Secretary. 

[FR  Doc,  03-27313  Filed  10-29-03;  8;45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting  Notice 

AGENCY:  Federal  Trade  Commission, 

TIME  AND  DATE:  2  p.m.,  Wednesday, 
November  12.  2003, 

PLACE:  Federal  Trade  Commission 
Building.  Room  532,  600  Pennsylvania 
Avenue.  NVV,,  Washington.  DC  20580, 

STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public, 
MATTERS  TO  BE  CONSIDERED:  Portion 
Open  to  Public:  (1)  Oral  Argument  in 
Chicago  Bridge  &  Iron  Company,  N.V., 
et  al.  Docket  9300. 

PORTION  CLOSED  TO  THE  PUBLIC:  (2) 

Executive  Session  to  follow  Oral 
Argument  in  Chicago  Bridge  &  Iron 
Company,  N.V.,  et  al.  Docket  9300. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mitch  Katz.  Office  of  Public  Affairs: 
(202)  326-2180.  Recorded  Message: 
(202) 326-2711. 

Donald  S.  Clark, 

Secretan' 

[FR  Doc  03-27470  Filed  10-28-03;  11:49 

am] 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  foUowring 
case: 

Ilya  Kohover.  Ph.D..  California 
Institute  of  Technology-:  Based  on  the 
report  of  an  investigation  conducted  by 
the  California  Institute  of  Technology 
(CIT)  (CIT  Report),  an  admission  by  the 


respondent,  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  found  that  Ilya  Koltover,  Ph.D.. 
former  postdoctoral  fellow  at  CIT, 
engaged  in  scientific  misconduct  in 
research  supported  bv  PHS  Postdoctoral 
Fellowship  F32  GM2b588  entitled 
"Design  of  targeted  synthetic  gene 
delivery  vehicles." 

Specifically,  PHS  found  that  Dr, 
Koltover  plagiarized  a  scanning 
micrograph  (STM)  from  a  graduate 
student,  falsified  it  as  an  atomic  force 
micrograph  (AFM)  of  a  separate 
molecule,  and  falsely  represented  it  (1) 
to  his  research  group  at  Caltech;  (2)  in 
his  grant  application  to  the  Petroleum 
Research  Fund  (PRF):  and  (3)  to  his 
mentor,  who  then  included  it  as  an 
AFM  figure  in  a  proposal  to  the  National 
Science  Foundation  (NSF). 

Dr.  Koltover  has  entered  into  a 
Voluntary"  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed  for  a 
period  of  three  (3)  years,  beginning  on 
October  3,  2003: 

(1)  To  exclude  himself  from  serving  in 
any  advisor\'  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant: 

(2)  That  any  institution  which 
submits  an  application  for  PHS  support 
for  a  research  project  on  which  Dr. 
Koltover's  participation  is  proposed  or 
which  uses  him  in  any  capacity  on  PHS 
supported  research,  or  that  submits  a 
report  of  PHS-funded  research  in  which 
he  is  involved,  must  concurrently 
submit  a  plan  for  supervision  of  his 
duties  to  the  funding  agency  for 
approval.  The  supervisory  plan  must  be 
designed  to  ensure  the  scientific 
integrity  of  his  research  contribution. 
Dr.  Koltover  agreed  to  ensure  that  a 
copy  of  the  supervisory  plan  is  also 
submitted  to  CJRI  by  the  institution  and 
that  he  will  not  participate  in  any  PHS- 
supported  research  until  such  a 
supervision  plan  is  submitted  to  ORI; 
and 

(3)  That  any  institution  employing  Dr. 
Koltover  submit,  in  conjunction  with 
each  application  for  PHS  funds  or 
report,  manuscript,  or  abstract  of  PHS 
funded  research  in  which  he  is 
involved,  a  certification  that  the  data 
provided  by  Dr.  Koltover  are  based  on 
actual  experiments  or  are  otherwise 
legitimately  derived,  and  that  the  data, 
procedures,  and  methodology  are 
accurately  reported  in  the  application  or 
report.  Dr.  Koltover  must  ensure  that  the 
institution  sends  a  copy  of  the 
certification  to  ORI, 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 


Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 

[FR  Doc.  03-27295  Filed  10-29-03:  8:45  am] 

BILLING  CODE  415&-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  tor  Children  and 
Families 

Privacy  Act  of  1974,  as  Amended: 
Computer  Matching  Program 

AGENCY:  ACF,  HHS. 

ACTION:  Notice  of  a  computer  matching 

priv^ram. 

SUMMARY:  In  compliance  with  the 
Privacy  Act  of  1974,  as  amended  by 
Pub.  L.  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1 988,  we  are  publishing  a  notice  of  a 
computer  matching  program.  The 
purpose  of  this  computer  match  is  to 
identif\'  specific  individuals  who  are 
receiving  payments  pursuant  to  various 
benefit  programs  administered  by  both 
HHS  and  Department  of  Agriculture. 
ACF  will  facilitate  this  program  on 
behalf  of  the  State  Public  Assistance 
Agencies  (SPAAs)  that  participate  in  the 
Public  Assistance  Reporting  Information 
System  (PARIS)  for  verification  of 
continued  eligibility  for  public 
assistance.  The  match  will  utilize 
Department  of  Veterans  Affairs  (VA) 
records  and  SPAA  records. 

DATES:  ACF  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Goverrmient  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Information  and  Regulatory 
Affairs  with  the  Office  of  Management 
and  Budget  (OMB).  The  dates  for  the 
matching  program  will  be  effective  as 
indicated  below, 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to 
the  Director.  Office  of  Financial 
Services.  Office  of  Administration,  370 
L'Enfant  Promenade.  SW.,  Washington. 
DC  20447,  All  comments  received  will 
be  available  for  public  inspection  at  this 
address, 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Offu  e  ui  Finant  lal  Services, 
Office  of  Administration.  370  L'Enfant 
Promenade,  SW,,  Washington.  DC 
20447.  Telephone  Number  (202)  401- 
7237. 
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SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988. 
amended  the  Privacy  Act  (5  U.S.C.  552a) 
bv  adding  certain  protections  for 
individuals  applying  for  and  receiving 
federal  benefits.  The  law  regulates  the 
use  of  computer  matching  by  federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  federal, 
state  and  local  government  records. 
Federal  agencies  which  provide  or 
receive  records  in  computer  matching 
programs  must: 

1.  Negotiate  written  agreements  with 
source  agencies: 

2  Provide  nofificatitm  to  a[jplicants 
and  beneficiaries  that  their  records  are 
subject  to  matching: 

3  Verify  match  findings  before 
reducing,  suspending,  or  terminating  an 
individual's  benefits  or  payments; 

4.  Furnish  detailed  reports  to 
Congress  and  OMB:  and 

5.  Establish  a  Data  Integrity  Board  that 
must  approve  matt;hing  agreements. 

This  computer  matching  program 
meets  the  requirements  of  Pub.  L.  100- 
503. 

Dated:  October  17.2003. 
Curtis  L.  Coy, 

Deputy  Assistant  Secretary  for 
Administration,  ACF. 

Notice  of  Computer  Matching  Program 

•  A  Participating  Agencies 

\'A  and  the  SPAAs. 

B  Purpose  of  the  Match 

To  identify  specific  individuals  who 
are  receiving  benefits  from  VA  and  also 
receiving  payments  pursuant  to  HHS 
and  Department  of  Agriculture  benefit 
programs,  and  to  verify'  their  continued 
eligibility  for  such  benefits.  SPAAs  will 
contact  affected  individuals  and  seek  to 
verify  the  information  resulting  from  the 
match  before  initiating  any  adverse 
actions  based  on  the  match  results. 

C.  Authority  for  Conducting  the  Match 

The  authority  for  conducting  the 
matching  program  is  ccjntained  in 
section  402  of  the  Social  Security  Act 
(42  I'.S.C.  602). 

D  Records  to  he  ^Matched 

VA  will  disclose  records  from  its 
Privacy  Act  system  of  records  entitled 
"Compensation.  Pension,  Education  and 
Rehabilitation  Records"  (58  VA  21/22 
first  published  at  41  FR  9294  (March  3. 
1976),  and  last  amended  at  66  FR  47727 
(September  13.  2001)).  VA's  disclosure 
of  information  for  use  in  this  computer 
match  is  listed  as  a  routine  use  in  this 
system  of  records. 

VA.  as  the  source  agency,  will  prepare 
electronic  files  containing  the  names 


and  other  personal  identifying  data  of 
eligible  veterans  receiving  benefits. 
These  records  are  matched 
electronically  against  SPAA  files 
consisting  of  data  regarding  monthly 
Medicaid,  Temporary  Assistance  to 
Needy  Families  (TANF),  general 
assistance,  and  Food  Stamp 
beneficiaries. 

1.  The  electronic  files  provided  by  the 
SPAAs  will  contain  client  names  and 
Social  Security  numbers  (SSNs). 

2.  The  resulting  output  returned  to  the 
SPAAs  will  contain  personal  identifiers, 
including  names,  SSNs,  employers, 
current  work  or  home  addresses,  etc. 

E.  Inclusive  Dates  of  the  Matching 
Program      | 

The  effective  date  of  the  matching 
agreement  and  date  when  matching  may 
actually  begin  shall  be  at  the  expiration 
of  the  40-day  review  period  for  OMB 
and  Congress,  or  30  days  after 
publication  of  the  matching  notice  in 
the  Federal  Register,  whichever  date  is 
later.  The  matching  program  will  be  in 
effect  for  18  months  from  the  effective 
date,  with  an  option  to  renew  for  12 
additional  months,  unless  one  of  the 
parties  to  [he  agreement  advises  the 
others  by  written  request  to  terminate  or 
modify  the  agreement. 

IFR  Dor.  0.3-27356  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002N-O276] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Registration  of  Food  Facilities  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

agency:  Food  and  Drug  Administration, 

HH.S 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Registration  of  Food  Facilities  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbms,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 


Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  10,  2003  (68 
FR  58955).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0502.  The 
approval  expires  on  October  31.  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  October  22,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-27292  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

S'ame  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and  . 

recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  20,  2003,  from  9  a.m. 
to  5  p.m. 

Location:  Hilton  Washington  DC 
North,  Grand  Ballroom.  620  Perry 
Pkwy..  Gaithersburg,  MD. 

Contact  Person:  Geretta  Wood.  Center 
for  Devices  and  Radiological  Health 
(HFZ-450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850.  301-443-8320. 
ext.  143,  or  FDA  Advisory  Committee 
Information  Line,  1-800^741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12625.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 
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Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  nn  a 
premarket  approval  application  for  a 
drug-eluting  stent  indicated  for 
improving  luminal  diameter  and 
reducing  restenosis  for  the  treatment  of 
de  novo  lesions.  Background 
information  for  the  topic,  including  the 
agenda  and  questions  for  the  committee, 
will  be  available  to  the  public  1 
business  day  before  the  meeting  on  the 
Internet  at  httpJ /www.fda.gov/cdrhf 
panelmtg-btml.  Material  will  be  posted 
on  November  19.  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  10.  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  for  approximately  30  minutes 
at  the  beginning  of  committee 
deliberation  and  for  approximately  30 
minutes  near  the  end  of  the  committee 
deliberations.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify-  the  contact 
person  before  November  10.  2003.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  mdication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  respont.ible  for  providing 
access  to  electrical  outlets. 

FDA  welccmies  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  ever}'  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams.  Conference  Management 
Staff,  at  301-594-1283.  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  21,  2003. 
Peter  |.  Pitts, 

Associate  Commissioner  for  External 

Relations. 

|FR  Doc,  03-27291  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4160-01-$ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-O451] 

Guidance  for  Industry  and  FDA  Staff: 
Class  II  Special  Controls  Guidance 
Document:  West  Nile  Virus  Serological 
Assay;  Availability 

agency:  Food  and  Drug  Administration, 

HITS 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Serological  Reagents  for  the 
LaboratoPk'  Diagnosis  of  West  Nile 
Virus."  This  guidance  document 
describes  a  means  by  which  West  Nile 
virus  serological  reagents  may  comply 
with  the  requirement  of  special  controls 
for  class  II  device^  Elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
publishing  a  final  rule  to  classify  West 
Nile  Virus  IgM  Capture  Elisa  assay  into 
class  II  (special  controls).  This  guidance 
document  is  immediately  in  effect  as  the 
special  control  for  West  Nile  virus 
serological  reagents,  but  it  remains 
subject  to  comment  in  accordance  with 
the  agency's  good  guidance  practices 
(GGPs), 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  on  a  3.5" 
diskette  of  the  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Serological 
Reagents  for  the  Laboratory'  Diagnosis  of 
West  Nile  Virus"  to  the  Division  of 
Small  Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr..  Rockville.  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  vour  request  to  301—443- 
8818.  See  the  SUPPLEMENTARY 
INF0RWA7I0N  section  for  information  on 
elecu-onic  access  to  the  guidance. 
Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
wn-v^-.fda.gov/dockets/ecomments. 
Identif}'  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hojvat,  Center  fur  De\  ices  and 


Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration.  2098  Gaither 
Rd.,  Rockville,  MD  20850.  301-594- 
2096 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

El--tnshere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  West  Nile  Virus  IgM 
Capture  Elisa  Assay  into  class  II  (special 
controls)  under  section  513(f)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c(f)(2)).  This 
guidance  document  will  serve  as  the 
special  control  for  West  Nile  virus 
serological  reagents.  Section  513(f)(2)  of 
the  act  provides  that  any  person  who 
submits  a  premarket  notification  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classify'ing  the  device  in  class  III  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classif\'  the  device  under  the  criteria 
set  forth  in  section  513(a)(1)  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify*  the  device  by 
WTitten  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  the  issuance  of  an 
order  classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  such  classification.  Because 
of  the  timeframes  established  by  section. 
513(f)(2)  of  the  act.  FDA  has 
determined,  under  §  10, 115(g)(2)  (21 
CFR  10.115(g)(2)),  that  it  is  not  feasible 
to  allow  for  public  participation  before 
issuing  this  guidance  as  a  final  guidance 
document.  Therefore,  FDA  is  issuing 
this  guidance  document  as  a  level  1 
guidance  document  that  is  immediately 
in  effect.  FDA  will  consider  any 
comments  we  receive  in  response  to  this 
notice  to  determine  whether  to  amend 
the  guidance  document 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  West  Nile  virus 
serological  assays.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

III.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Serological 
Reagents  for  the  Laboraton.-  Diagnosis  of 
West  Nile  Virus"  by  fax  machine,  call 
the  CDRH  Facts-On-Demand  svstem  at 
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800-899-0381  or  301-827-011 1  Trom  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  1206  followed  bv  the 
pound  sign  (#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  web  site  may  be  accessed  at 
http://\\iA,-w. fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
w'ww.fda.gov/cdrh  /guidance. html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

rV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
use  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  bv  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807.  subpart  E.  OMB  Control  Number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  Control  Number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Two  copies  of  mailed  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 


Dated:  October  8.  2003. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

[FR  Doc.  03-27293  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[CFDA  93-145,  HRSA  04-076] 

Cooperative  Agreement  tor  a  Twinning 
Center  (CATC) 

AGENCIES:  Health  Resources  and 
Services  Administration,  Centers  for 
Disease  Control  and  Prevention,  and 
National  Institutes  of  Health. 
Department  of  Health  and  Human 
Services;  United  States  Agency  for 
International  Development. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  This  notice  announces  the 
availability  of  funds  for  a  Cooperative 
Agreement  for  the  establishment  of  a 
Twinning  Center  (TC)  to  support 
twinning  and  volunteer  activities  as  part 
of  the  implementation  of  the  President's 
International  Mother  and  Child  HFV 
Prevention  Initiative  (Initiative).  The 
Cooperative  Agreement  will  be  awarded 
for  a  5-year  project  period. 

Program  Purpose:  The  purpose  of  this 
funding  is  to  support  the  President's 
Initiative,  focusing  on  the  reduction/ 
prevention  of  mother-to-child 
transmission  (PMTCT)  of  HIV/ AIDS. 
This  5-year  Initiative,  through  a 
combination  of  improving  care, 
prophylaxis  of  HIV-positive  mothers, 
and  building  healthcare  delivery 
capacity  is  expected  to  reach  up  to  one 
million  women  armually  and  reduce 
mother-to-child  HIV  transmission  by  40 
percent  within  those  5  years  in  14 
targeted  countries  in  Africa  and  the 
Caribbean.  This  is  a  unified  government 
inhiative,  coordinated  and  implemented 
by  a  PMTCT  Interagency  Steering 
Committee,  led  by  the  Office  of  the 
Global  AIDS  Coordinator  in  the 
Department  of  State,  that  include  as 
members  the  Offices  of  National  AIDS 
Policy  (ONAP)  and  Management  and 
Budget  in  the  White  House,  the  United 
States  Agency  for  International 
Development  (USAID),  the  Department 
of  State,  and  the  Department  of  Health 
and  Human  Services  (HHS)  and  its 
component  agencies,  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
the  Health  Resources  and  Services 
Administration  (HRSA),  and  the 
National  Institutes  of  Health  (NIH). 


Fourteen  countries  and  one  regional 
office  in  the  Caribbean  were  initially 
selected  to  be  part  of  the  Initiative, 
based  on  high  HIV  burden,  limited 
country'  resources,  and  host  government 
and  civil  society  commifhient  to  fighting 
the  HIV  epidemic  and  scaling  up 
PMTCT  programs.  The  President's 
Initiative  is  intended  to  complement 
other  bilateral  and  international  support 
efforts,  including  support  through  the 
Global  Fund  to  Fight  AIDS, 
Tuberculosis,  and  Malaria.  In  addition, 
the  Initiative  represents  specific  U.S. 
Government  assistance  to  help  the 
Initiative  countries  reach  the  United 
Nations  General  Assembly  Special 
Session  on  AIDS'  goals  for  reducing 
mother-to-child  HIV  transmission. 

A  long  term  goal  of  the  President's 
Initiative  is  capacity  building  in  clinics 
and  communities  to  deliver  PMTCT. 
Two  of  the  strategies  outlined  by  the 
President  for  human  and  institutional 
capacity  building  are  twinning  and 
volunteer  activities,  which  will  be 
implemented  through  a  TC  and  a 
Volunteer  Health-Care  Corps  (VHC), 
although  other  strategies,  including 
other  form.s  of  training,  will  be 
employed.  The  volunteer  activities 
under  this  program  will  exist  within  the 
twinning  partnerships,  although  the  TC 
will  also  coordinate  with  the  activities 
of  target  country  volunteers  outside  of 
the  twiiming  activities.  The  goal  of  the 
TC  is  to  strengthen  human  and 
organizational  capacity  through 
twinning  and  healthcare  \  olunteers  to 
rapidly  expand  the  pool  of  trained 
providers,  managers,  and  allied  health 
staff  delivering  quality  HIV/AIDS 
services  to  HIV-infected  pregnant 
women  and  HIV-exposed  infants  in  14 
target  countries  in  Africa  and  the 
Caribbean.  The  TC  will  work 
collaboratively  with  HRSA's  HIV/ AIDS 
Bureau,  CDC,  USAID,  and  ONAP  to 
assist  in  the  implementation  of  the 
President's  Initiative  at  the  country 
level.  The  guiding  principle  for  the  TC 
and  VHC  is  that  the  implementation  of 
this  program  will  be  based  on  the  needs 
of  the  targeted  countxv  as  identified  by 
the  USAID/CDC  field'offices'  human  ' 
resources  plan. 

The  definition  of  'twinning  "  for  the 
purposes  of  this  Notice  of  Availability  of 
Funds  (NOAF)for  a  Cooperative 
Agreement  for  a  Twinning  Center 
(CATC)  is  the  definition  developed  by 
the  Canadian  Interagency  Coalition  on 
AIDS  and  Development  in  its 
publication  Beyond  Our  Borders:  A 
Guide  to  Twinning  for  HIX'/AIDS 
Organizations:  A  formal,  substantive 
collaboration  between  two  similar 
organizations.  "Formal"  means  there  is 
an  agreement  or  contract,  verbal  or 
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written.  "Substantive"  means  the 
interaction  between  the  twinning 
partners  is  significant  and  lasts  for  a 
period  of  time,  "Collaboration"  means 
that  the  partner  organizations  work 
together  on  a  specific  project  or 
exchange  information  and  skills. 

A  centrally-funded  TC  will  broker  and 
facilitate  relationships  between 
twinning  partners,  plan  and  fund 
logistics  for  the  V'HC,  and  fund  in- 
country  twinning  partners.  The 
twinning  plan  will  uuild  upon  existing 
relationships  between  U.S.  and  target 
country  institutions  as  well  as  initiate 
new  twinning  partnerships. 

Eligible  Applicants:  Public  or 
nonprofit  private  entities,  including 
schools  and  academic  health  sciences 
centers,  community-based 
organizations,  and  faith-based 
organizations  are  eligible  to  applv  for 
the  CATC.  Eligible  organizations  for 
twinning  funding  assistance  at  the  in- 
country  level  will  depend  on  the 
specific  twinning  activity,  but  may 
include  hospitals,  health  clinics, 
training/educational  institutions,  and 
non-go\ernment  organizations, 
including  community-  and  faith-based 
organizations.  Applicants  for  the  TC 
must  have  domestic  and  international 
experience  providing  technical 
assistance  to  HIV7AIDS  service 
organizations. 

Authorizing  Legislation:  Department 
of  Health  and  Human  Services:  Section 
307  of  the  Public  Health  Service  (PHS) ' 
Act,  42  U.S.C.  2421.  United  States 
Agency  for  International  Development: 
Foreign  Assistance  Act  of  1961,  as 
amended,  and  Executive  Order  11223. 

Availability  of  Funds:  Funds  are 
available  under  the  appropriation 
included  in  Pub.  L.  107-116  for 
International  HI\'/A1DS  activities.  It  is 
estimated  that  up  to  5150,000,000  for  up 
to  5  years  may  be  available  to  support 
the  TC  and  twinning  activities  in  the  14 
target  countries,  with  S2. 000. 000  for  the 
TC  and  up  to  52.000,000  for  twinning 
activities  in  the  14  countries  during  the 
first  year.  There  will  be  2  separate 
awards  to  the  same  recipient  for  these 
activities:  funding  for  target  country 
twinning  activities  will  be  awarded  by 
USAID.  and  funding  for  the  provision  of 
technical  assistance  activities  bv  the  TC 
will  be  awarded  by  HRSA/DHHS. 
Funding  awards  will  be  made  during 
the  first  or  early  second  quarter  of  the 
Federal  fiscal  vear  2004  (calendar  year 
October  1,  2003  to  March  31,  2004),  The 
TC  will  be  funded  for  a  12-month 
budget  period,  with  a  project  period  of 
up  to  5  years.  Continuation  awards  for 
the  TC  after  the  first  year  will  be  made 
based  upon  satisfactory'  performance 
and  the  availabilitv  of  Federal  funds. 


Funding  for  in-countr\-  twinning 
activities  funded  by  USAID  will  be 
made  on  a  specific  project  basis,  with 
funding  for  1  year  and  a  project  period 
of  up  to  5  years.  Continuation  funding 
for  specific  twinning  activities  will  be 
based  upon  satisfactory  performance  of 
existing  twinning  partnerships, 
initiation  of  new  twinning  partnerships, 
and  availability  of  Federal  funds. 

Application  Deadline:  Applications 
for  this  cooperative  agreement  must  be 
received  in  the  HRSA  Grants 
Application  Center  (GAC)  by  close  of 
business  December  29,  2003, 
AppUcations  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date  or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  One  original  and  two  copies  of  an 
application  will  be  required,  A  legible 
dated  receipt  from  a  commercial  carrier 
or  the  U.S,  Postal  Service  will  be 
accepted  instead  of  a  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Grant 
applications  postmarked  after  the 
deadline  will  be  returned. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  Health 
Resources  and  Services  Administration 
(HRSA)  shall  notif\'  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 

The  Chief  Grants  Management  Officer 
(CGMO)  or  a  higher  level  designee  may 
authorize  an  extension  of  published 
deadlines  when  justified  by 
circumstances  such  as  acts  of  God  (e.g., 
floods  or  hurricanes),  widespread 
disruptions  of  mail  service,  or  other 
disruptions  of  ser\ices,  such  as  a 
prolonged  blackout.  The  authorizing 
official  will  determine  the  affected 
geographical  area(s). 

Electronic  Submission:  HRSA 
encourages  applicants  to  submit 
applications  on-line.  To  register  and/or 
log-in  to  prepare  your  application,  go  to 
https://grants.hrsa.gov/webextemal/ 
login.asp.  For  assistance  in  using  the  on- 
line application  system,  call  877-G04- 
HRSA  (877-464-4772)  between  8:30  am 
to  5:30  pm  ET  or  e-mail 
call  can  ter@h  rsa  .gov. 

Application  narratives  and 
spreadsheets  will  need  to  be  created 
separately  and  submitted  as  attachments 
to  the  application.  You  will  be 
prompted  to  "upload"  your  attachments 
at  strategic  points  within  the  application 
interface.  The  following  document  types 
will  be  accepted  as  attachments: 
WordPerfect  (.wpd),  Microsoft  Word 
(.doc),  Microsoft  Excel  (.xls).  Rich  Text 


Format  (.rtf).  Portable  Document  Format 
(.pdf). 

To  look  for  funding  opportunities,  go 
to  http://i\'\\'Vi-. hrsa.gov/grants  and 
follow  the  links. 

DUNS  Number:  Beginning  October  1 , 
2003.  applicants  will  be  required  to 
have  a  Dun  and  Bradstreet  (DUNS) 
number  to  apply  for  a  grant  or 
cooperative  agreement  from  the  Federal 
Government.  If  applicants  are 
submitting  an  application  on  or  after 
October  1 .  2003  a  DUNS  number  is 
required.  To  obtain  a  DUNS  number, 
access  w'ww. dunandbradstreet.com  or 
call  1-866-705-5711.  Please  include 
DUNS  number  next  to  OMB  Approval 
Number  on  the  application  face  page. 
Applications  will  not  be  reviewed 
without  a  DUNS  number. 

Additionally,  the  applicant 
organization  will  be  required  to  register 
with  the  Federal  Goverrunent's  Central 
Contractor  Registry  (CCR)  in  order  to  do 
business  with  the  Federal  Government, 
including  electronic.  Information  about 
registering  with  the  CCR  can  be  found 
at  http ://\^^^■\v.hrsa .gov/ gran ts.htm. 

Where  to  Request  ana  Send  an 
Application:  To  prepare  and  submit  an 
application,  organizations  must  obtain: 
(1)  the  CATC  Program  Guidance  and  (2) 
the  official  Federal  grant  application  kit 
required  for  these  cooperative 
agreements,  PHS  Form  5161-1.  along 
with  2  separate  budgets  (one  budget  for 
the  HRSA-funded  activities  and  one 
budget  for  the  USAID-funded  activities) 
"using  Standard  Form  (SF)  424.  The 
Program  Guidance  is  available  on  the 
HIV/ AIDS  Bureau  Web  site  at  the 
following  Internet  address:  http:// 
iu\i\'. hab.hrsa.gov/grant. htm.  The  PHS 
Form  5161-1  is  available  at  the 
follow  ing  Internet  address:  http:// 
forms.psc.gov/forms/PHS/phs.html.  The 
SF  424  is  available  at  the  following 
Internet  addresses:  http:// 
forms99.psc.gov/Forms/sf-424_2.htm 
(instructions  for  HRSA  budget)  and 
http://w\\'w.  usaid.gov/ 
procutementbusopp/procurement/ 
forms/SF-424/  (instructions  for  USAID 
budget).  For  those  organizations  who  do 
not  have  access  to  the  Internet,  hard 
copies  of  the  Program  Guidance,  PHS 
Form  5161-1  and  SF  424  may  be 
obtained  from  the  HRSA  GAC.  You  can 
reach  the  HRSA  GAC  toll-free  at  (877) 
477-2123.  fax  (877)  477-2345,  or  e-mail: 
hrsagac@hrsa.gov.  Please  request  the 
Office  of  Management  and  Budget 
Catalogue  of  Federal  Domestic 
Assistance  Number  93-145,  HRSA  04- 
076  and  Program  Code  CATC. 

Notification  of  Letter  of  Intent:  Letters 
of  intent  will  be  used  by  the  Funding 
Agencies  to  estimate  the  number  of 
applications  which  will  be  submitted. 
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This  will  help  determine  the  number 
and  types  of  reviewers  which  will  be 
required  for  the  objective  review. 
Therefore  applicants  must  submit  a  one- 
page  letter  of  intent.  This  letter  must 
identify'  the  applicant  organization,  its 
intent  to  apply,  and  briefly  describe  the 
proposal  to  be  submitted. 
ADDRESSES:  All  Cooperative  Agreement 
applications  should  be  mailed  or 
dehvered  to:  HRSA  Grant  Application 
Center;  901  Russell  Avenue,  Suite  450, 
Gaithersburg.  Maryland  20879. 
Applications  sent  to  any  other  address 
will  be  returned. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Additinnai  information  on  the  TC  and 
the  HRSA/DHHS  technical  assistance 
portion  of  the  Cooperative  Agreement 
mav  be  obtained  from  Thurma 
Goldman,  MD.  MPH.  HIV/AIDS  Bureau. 
at  (301)  443-1993:  fax  (301)  443-9645; 
e-mail:  tgoIdrnan&hrso.go\-.  mail  HIV/ 
AIDS  Bureau.  HRSA  5600  Fishers  Lane, 
Parklawn  Building.  Room  7-13, 
Rockville.  Maryland  20857. 

Additional  information  on  the 
twinning  activity  funding  portion  of  the 
Cooperative  Agreement  may  be  obtained 
from  Mr.  Eduardo  G.  Elia.  USAID. 
Contracts  Specialist.  M/OP/GH/POP,  at 
(202)  712-0901;  fax  (202)  216-3132;  e- 
mail  eelia'§Msaid.gov\  mail  USAID,  M/ 
OP/GH/POP,  Ronald  Reagan  Building, 
1300  Pennsylvania  Avenue,  N\V.  RRB 
7.09-133,  Washington,  DC  20523-7100. 

Pre- Application  Technical  Assistance 
Conference  Call:  There  will  be  a  pre- 
application  technical  assistance 
conference  call  with  potential 
applicants  approximately  3  weeks  after 
publication  of  the  Notice  of  Availability 
of  Funds  (NOAF)  for  the  CATC.  The 
conference  call  will  be  with  HRSA  and 
USAID  officials  familiar  with  the  NOAF 
requirements.  The  purpo.se  of  the  call 
will  be  to  answer  questions  which 
potential  applicants  may  have  about  the 
application  guidance  or  questions  about 
completing  the  application.  All 
questions  to  be  discussed  at  the 
conference  call  must  be  submitted  in 
advance  of  the  call  to  HRSA,  by  fax,  e- 
mail.  or  regular  mail.  Questions  should 
be  submitted  to:  Thurma  Goldman, 
M.D.,  M.P.H.,  Program  Director,  Global 
HIV/AIDS,  HIV/AIDS  Bureau.  HRSA.     - 
5600  Fishers  Lane.  Room  7-13. 
Rockville,  MD  20857.  at  (301-443-1993: 
fax:  301/443-9645:  e-mail: 
TColdman^hrsa.gov .  To  find  out  the 
exact  date  and  time  of  the  technical 
assistance  conference  call,  and 
timeframe  for  submission  of  questions, 
please  call  the  HRSA's  HIV/ AIDS 
Bureau  main  office  on  (301)  443-1993. 

Technical  Oversight  of  the 
Cooperative  Agreements:  The  TC 


Cooperative  Agreement  will  be  managed 
by  two  Project  Officers.  The  USAID 
Project  Officer  will  provide  oversight 
and  technical  management  of  the 
Cooperative  Agreement  activities 
associated  with  the  award  and         - 
monitoring  of  funds  for  the  actual 
expenses  of  the  in-country  twinning 
partners  and  volunteer  activities.  The 
HRSA  Project  Officer  will  provide 
oversight  and  technical  management  of 
the  activities  associated  with  the 
operation  and  management  of  the  TC 
and  VHC  and  the  provision  of  technical 
assistance  to  the  twinning  partners 
(including  the  identification  of 
organizations  and  partnerships  and 
proposed  activities)  and  VHC. 

Guidance  for  the  CATC  will  be 
provided  by  a  Technical  Assistance 
Group,  which  will  be  subordinate  to  the 
PMTCT  Interagency  Steering 
Committee,  comprised  of  members  of 
the  Presidential  Initiative  Human 
Resources  Workstream.  Guidance  will 
be  provided  to  the  TC  via  the  USAID 
and  HRSA  Project  Officers.  The 
Guidance  will  provide  overall  direction 
for  the  TC's  goals  and  objectives  in  the 
development  and  implementation  of 
partnerships. 

SUPPLEMENTARY  INFORMATION: 

Cooperative  Agreements  are  a  type  of 
Federal  assistance  that  involves  a 
substantial  level  of  government 
participation  in  funded  activities.  Under 
the  cooperative  agreement.  HRSA  and 
USAID  require  that  certain  activities  be 
planned  jointly  and  include  approval 
from  HRSA.  USAID,  and  the  TC 
Technical  Assistance  Group.  HRSA  and 
USAID  responsibilities  will  be  in  the 
following  areas: 

(a)  Provide  consultation  and  technical 
assistance  in  planning,  operation,  and 
evaluation  activities,  including  the 
identification  and  selection  of  in- 
country  partners; 

(b)  facilitate  the  coordination  and 
collaboration  among  program  partners, 
such  as  USAID,  CDC  and  their  field 
offices  or  missions,  and  the  TAG  and 
TC: 

(c)  facilitate  efforts  in  the  provision  of 
technical  assistance  and  training  in 
twinning  to  specified  individuals  and 
organizations; 

(d)  participate,  as  appropriate,  in  the 
planning  and  implementation  of  any 
meetings,  training  activities,  or 
workgroups  conducted  during  the 
period  of  the  cooperative  agreement; 

(e)  provide  technical  assistance  to  the 
TC  to  increase  its  capacity  to  succeed  in 
this  international  collaboration: 

(f)  maintain  an  ongoing  dialogue  with 
the  TC  concerning  program  plans, 
policies,  and  other  issues  which  have 


major  implications  for  any  activities 
undertaken  by  the  applicants  under  the 
cooperative  agreement: 

(g)  review,  provide  comments, 
recommendations,  and  approvals  for 
documents,  curricula,  program  plans, 
budgets,  work  to  be  contracted  out,  key 
personnel  (including  consultants  and 
contractors),  workplan  revisions,  etc. 
prior  to  printing,  dissemination  or 
implementation; 

(n)  provide  feedback  to  the  TC  on 
quarterly  and  other  reports;  and 

(i)  ser\'e  as  the  official  interface 
between  the  TAG  and  the  TC. 

Detailed  information  on  grantee 
responsibilities  is  provided  in  the 
application  guidance. 

The  applicant  receiving  the  award 
will  be  required  to  submit  quarterlv 
reports,  a  mid-term  report  during  the 
30th  month  of  the  project,  and  a  final 
report  at  the  end  of  the  project. 

The  applicant  receiving  the  award 
will  not  be  required  to  match  or  share 
in  project  costs.  Any  matching  or  cost 
sharing  will  not  be  considered  as  part  of 
the  selection  decision. 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372,  as 
implemented  by  45  CFR  part  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  Application  packages 
made  available  under  this  Guidance  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  such  a  review  system 
and  will  provide  a  Single  Point  of 
Contact  (SPOC)  for  the  state's  review. 
Information  on  states  affected  by  this 
program  and  State  Points  of  Contact 
may  also  be  obtained  from  the  Grants 
Management  Specialist  cited  in  the 
application  guidance,  as  well  as  at  httpJ 
/www. ivhitehouse.gov/omb/grants/ 
spoc.html.  All  applicants  other  than 
federally  recognized  American  Indian 
tribes  should  contact  their  SPOCs  as 
early  as  possible  to  alert  them  to 
prospective  applications  and  receive 
any  necessary  instruction  on  the  State 
process  used  under  this  Executive 
Order. 

The  activities  proposed  to  be 
implemented  through  this  award  are  not 
considered  to  be  research  activities. 

Non-Federal  reviewers  will 
participate  in  the  review  of  submitted 
applications.  Applicants  have  the 
option  of  omitting  from  the  application 
copies  (but  not  from  the  original) 
specific  salary  rates  or  amounts  for 
individuals  specified  in  the  application 
budget  and  Social  Security  Numbers,  if 
otherwise  required  for  individuals.  The 
copies  may  include  summary  salary 
information. 
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Review  Process:  Applications 
submitted  in  response  to  this  NOAF  will 
be  reviewed  for  threshold  criteria  and 
technical  merit  by  an  Objective  Review 
Committee.  Each  application  must 
address  and  apply  for  both  aspects  of 
the  TC:  (A)  Brokering,  facilitation,  and 
management  of  twinning  partners;  and 
(B)  funding  of  in-country  Uvinning  and 
volunteer  activity.  The  threshold  criteria 
are:  (1)  Program  Approach  and 
Implementation  Plan  for  Building 
Human  and  (3rganizational  Capacity  (30 
points),  (2)  Institutional  Capabilitv  and 
Past  Performance  (20  points).  (3) 
Personnel  Capability  and  Experience  (20 
points).  (4)  Program  Evaluation  and 
Quality  Improvement  (15  points),  and 
(5)  Clarity  and  Justification  of  the 
Budget  (15  points).  Technical  Merit 
criteria  are  more  completely  defined  in 
the  Application  Kit. 

Dated:  October  20,  2003. 
Elizabeth  M.  Duke, 

Administrator.  Health  Resources  and  Services 

Administration. 

[FR  Dor  0,3-27335  Filed  10-29-03;  8:45  am] 

BILLING  CODE  416&-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Obligated  Service 
for  Mental  Health  Traineeships: 
Regulations  (42  CFR  Part  62a)  and 
Forms — (Extension,  no  change:  OMB 
No.  0930-0074)— SAMHSA's  Center  for 
Mental  Health  Services  (CMHS)  awards 
grants  to  institutions  for  training 
instruction  and  traineeships  in  mental 
health  and  related  disciplines.  Prior  to 
statutor\-  change  in  2000,  graduate 
student  recipients  of  these  clinical 
traineeships  were  required  to  perform 
service,  as  determined  by  the  Secretary 
to  be  appropriate  in  terms  of  the 
individual's  training  and  experience,  for 
a  length  of  time  equal  to  the  period  of 
support.  The  clinical  trainees  funded 
prior  to  implementation  of  the  statutory 
change  are  required  to  submit  SAMHSA 
Form  111,  which  ensures  agency  receipt 
of  a  termination  notice  prior  to  the  end 
of  support,  and  the  SAMHSA  Form 
SMA  111-2,  which  is  an  annual  report 
on  employment  status  and  any  changes 
in  name  and/or  address,  to  SAMHSA. 
The  annual  burden  estimate  is  provided 
below. 


42  CFR  citation  and  associated  forms 

■ 

Numbe''  of 
respondents 

Responses/re- 
spondent 

Average  bur- 
den response 
(hrs.) 

Annual  burden 
(hrs.) 

64a.104ia.b}.  (c)(1).  Termination  Notice  and  Exit  Inte-view— SMA  111  

64a.  105(b)(2).  Annual  Payback  Activities  Certification— SMA  111-2  

39 
95 

1 
1 

.10 
.18 

4 
17 

Total 

134 

21 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockvillp,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  October  24.  2003. 
Anna  Marsh. 

Acting  Executive  Officer.  SAMHSA. 
|FR  Dor,  03-27324  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4162-2a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  autohiated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Substance  Abuse 
Prevention  and  Treatment  Block 
Grant— 45  CFR  part  96  (OMB  No.  0930- 
0163:  Extension,  no  change) — This  rule 
provides  guidance  to  States  regarding 
the  Substeince  Abuse  Prevention  and 
Treatment  Block  Grant  legislation, 
including  requirements  regarding  the 
sale  or  distribution  of  tobacco  products 
to  individuals  under  age  eighteen.  The 
rule  implements  the  reporting  and 
recordkeeping  requirements  of  42  U.S.C. 
300x21-35  and  51-64  by  specif>ing  the 
content  of  the  States'  annual  report  on 
and  application  for  block  grant  funds, 
including  the  annual  conduct  of 
random,  unannounced  inspections  to 
ensure  compliance  with  42  U.S.C.  300x- 
26.  related  to  sale  or  distribution  of 
tobacco  to  individuals  under  age 
eighteen.  The  reporting  burden  hours 
will  be  counted  towards  the  total 
burden  for  the  Substance  Abuse 
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Prevention  and  Treatment  Block  Grant 
Application  Format  (OMB  No.  0930- 
0080)  and  the  Substance  Abuse 


Treatment  Block  Grant  Synar  Report 
Format  (OMB  No.  0920-0222)  for  which 
separate  approval  is  obtained.  The  total 


annual  reporting  and  recordkeeping 
burden  estimate  is  shown  below: 


45  CFR  citation 


Number  of 

respondents 


Responses/re- 
spondent 


Hours/re- 
sponse 


Total  hour  bur- 
den 


Reporting  Burden 


Annual  Report: 

96  122(d)"  due  date    

96  122(d)  ^  extension  request 

96.122(f)   

96  130(e)(1-3)  

96  134(d)   

State  Plan 

96  122(g)  

96124(c)(1)  

96  127(b)   

96  130(e)(4.5)  

96  130(g)  

96.131(f)  

96  133(a)  

Waivers: '' 

96  122(d)   

96  124(d)   

96  132(d)   : 

96.134(b)   

96.135(d)   


Total  Reporting  Burden  ^ 


60 
60 
60 
59 
60 

60 
60 
60 
59 
59 
60 
60 

26 
0 
0 
3 

0 


60 


1 
1 

152 
15 
16 

162 

40 

8 

14 

5 

8 

80 

1 
40 
16 
40 

8 


60 

60 

9.120 

885 

960 

9,720 
2,400 
480 
826 
295 
480 
4.800 

26 

0 

0 

120 

8 


30.240 


Recordkeeping  Burden 


96.129(a)(13) 


60 


1 


16 


960 


'  This  is  a  one-time  burden  associated  with  change  of  the  due  date  for  the  annual  report  effective  with  the  FY  2(X)1  application. 

^The  number  of  respondents  per  year  for  the  waiver  requests  is  based  on  actual  experience  over  the  past  several  years. 

^All  reporting  burden  associated  with  reporting  on  the  sale  or  distribution  of  tobacco  products  to  individuals  under  age  eighteen  is  approved 
under  OMB  control  number  0930-0222:  reporting  burden  for  the  annual  report,  state  plan,  and  waivers  is  approved  under  OMB  control  number 
093(W)080 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Farkldwn  Building,  ,5fj()0 
Fishers  Lane,  Rockville,  MD  20857, 
Written  comments  should  be  received 
within  60  days  of  this  notice, 

Udlt'd   Oflober  24,  2003. 
.Anna  Marsh, 

A,  tmg  H\r<utive  Officer.  SAMHSA. 
|FR  Doc.  03-27326  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-14878] 

Automatic  Identification  System; 
Expansion  of  Carriage  Requirements 
for  U.S.  Waters 

AGENCY:  Coast  Guard.  DHS 

ACTION:  Notice:  request  for  comments: 

and  notice  of  public  meeting. 

SUMMARY:  On  September  26,  2003,  the 
Coast  Guard  published  a  notice 
aimouncing  the  dates  and  locations  of 


three  public  meetings  to  be  held  to 
receive  comments  on  how  best  to 
address  implementation  of  Automatic 
Identification  System  (AIS)  carriage 
requirements  on  certain  navigable 
waters  of  the  U.S,  for  vessels  not  on 
international  voyages.  In  that  notice,  we 
did  not  have  a  specific  location  for  the 
November  13,  2003,  public  meeting  in 
New  Bedford,  MA.  We  are  publishing 
that  location  in  this  notice  as  well  as 
rescheduling  the  Seattle,  WA,  public 
meeting  from  December  5,  2003,  to 
December  9,  2003.  We  also  ask  two 
additional  questions  to  those  previously 
published. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  January  5,  2004. 
Public  meetings  will  be  held  on  the 
following  dates  in  the  following  cities: 

•  November  5,  2003,  9  a.m.  to  12  a.m. 
(noon),  in  New  Orleans,  LA. 

•  November  13,  2003,  9:30  a.m.  to 
12:30  p.m.,  in  New  Bedford,  MA. 

•  December  9.  2003.  1  p.m.  to  4:30 
p.m..  in  Seattle,  WA. 

ADDRESSES:  Comments.  You  may  submit 
comments  identified  by  Coast  Guard 
docket  nuinber  USCG-2003-14878  to 


the  Docket  Management  Facility  at  the 
U.S.  Department  of  Transportation.  To 
avoid  duplication,  please  use  only  one 
of  the  following  methods: 

(1)  Web  Site:  http://dms.dot.gov. 

(2)  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001. 

(3)  Fax:  (202)  493-2251 

(4)  Delivery-:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m..  Mondav 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329. 

Meeting:  The  meetings  will  be  held  at 
the  following  locations: 

•  New  Orleans,  LA — Hale  Boggs 
Federal  Building,  Room  BlOO.  501 
Magazine  Street,  New  Orleans,  LA 
70130. 

•  New  Bedford,  MA — New  Bedford 
Whaling  Museum,  Museum  Theater.  18 
Johnny  Cake  Hill,  New  Bedford,  MA 
02740-6398. 

•  Seattle,  WA — Northern  Auditorium, 
4th  Floor,  Federal  Building,  915  Second 
Avenue,  Seattle,  WA  98174. 
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FOR  FURTHER  INFORMATION  CONTACT:  if 

you  have  questions  on  this  notice, 
contact  Mr.  Jorge  Arrovo.  Office  of 
Vessel  Traffic  Management  (G— MWV- 
1).  Coast  Guard,  telephone  (202)  267- 
6277.  fax  (202)  267-4826  or  e-mail: 
jnrroyo^comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
matef-ial  to  the  docket,  call  Ms.  Andrea 
M.  Jenkins,  Program  Manager.  Docket 
Operations,  telephone  (202)  .366-0271. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  respond  to  our 
request  for  comments  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  the  Department 
of  Transportation  (DOT)  to  use  the 
Docket  Management  Facility.  Please  see 
DOTs  "Privacy  .Act"  three  paragraphs 
below. 

Suhinitting  romnients:  If  you  submit  a 
comment,  please  include  vour  name  and 
address,  identifv  the  docket  number 
[USCG-2003-148781.  indicate  the 
specific  question  you  are  responding  to, 
and  give  the  reason  for  each  comment 
You  may  submit  your  comments  and 
material  by  electronic  means,  mail,  fax, 
or  delivery  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES: 
but  please  submit  your  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8'  z  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  b\-  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  notice  as 
being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facilitv  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  mav 


review  the  Department  of 
Transportatinn-  Pri\  acv  Act  Statement 
in  the  Federal  Register  published  on 
April  11,  2000  (65  FR  19477),  or  you 
may  visit  http://dms.dot.gov. 

Questions 

In  addition  to  the  eight  questions  that 
will  be  the  topic  of  the  meetings, 
published  in  the  Federal  Register 
(http://dmses.dot.gov/docimages/pdf88/ 
255517jveb.pdf]  on  September  26,  2003 
(68  FR  55643),  we  add  the  two  following 
questions: 

(9)  Our  final  rule  published  in  the 
Federal  Register  [http://dmses.dot.gov/ 
docimages/pdf88/25 7425_web.pdf]  on 
October  22.  2003  (68  FR  60559). 
specifically  exempted  fishing  vessels 
and  certain  passenger  vessels  from  AIS 
carriage  requirements.  Other  than  costs, 
are  there  any  specific  reasons — 
particularly  regarding  safety  or 
security — that  warrant  these  vessels 
being  excluded  from  AIS  carriage?  In 
particular,  describe  why  these  vessels 
should  be  treated  differently  from  other 
commercial  vessels  over  65  feet  in 
length? 

(10)  Recognizing  that  the  cost  of  AIS 
are  not  insignificant,  and  are  deemed  bv 
various  commenters  as  being 
unreasonable,  at  what  cost  point  would 
.MS  be  reasonable  or  not  impose  an 
undue  burden? 

Public  Meetings 

The  public  meetings  regarding  this 
notice  on  the  expansion  of  Automatic 
Identification  System  (AIS)  carriage 
requirements  for  U.S.  waters  will  be 
held,  respectively — 

•  November  5.  2003,  9  a.m.  to  12  a.m. 
(noon),  at  8th  Coast  Guard  District,  Hale 
Boggs  Federal  Building,  Room  BlOO, 
501  Magazine  Street,  New  Orleans.  LA 
70130. 

•  November  13,  2003.  9:30  a.m.  to 
12:30  p.m.,  at  New  Bedford  Whaling 
Museum,  Museum  Theater,  18  Johnny 
Cake  Hill,  New  Bedford,  MA  02740- 
6398. 

•  December  9,  2003.  1  p.m.  to  4:30 
p.m.,  at  13th  CoaSt  Guard  District, 
Federal  Building.  915  Second  Avenue, 
4th  Floor,  Northern  Auditorium,  Seattle, 
WA  98174. 

Dated:  October  24,  2003. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety.  Security 
and  Environmental  Protection. 
[FR  Doc.  0.1-27284  Filed  10-29-03:  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[CGD08-0  3-044] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Lower  Mississippi  River 
Waterw  ay  Safety  Advisory  Committee 
(LMRWSAC)  will  meet  to  discuss 
various  issues  relating  to  navigational 
safety  on  the  Lower  Mississippi  River 
and  related  waterways.  The  meeting 
will  be  open  to  the  public. 

DATES:  The  next  meeting  of  LMRWSAC 
will  be  held  on  Tuesday.  November  18, 
2003,  from  9  a,m,  to  12  p.m.  This 
meeting  may  adjourn  early  if  all 
business  is  finished.  Requests  to  make 
oral  presentations  or  submit  written 
materials  for  distribution  at  the  meeting 
should  reach  the  Coast  Guard  on  or 
before  November  12.  2003.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  in 
advance  of  the  meeting  should  reach  the 
Coast  Guard  on  or  before  November  4, 
2003. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Crescent  City  Room  Suite  1830  at 
the  World  Trade  Center  Building,  2 
Canal  StriH'i   \i-v\  f'lrlt'an-  Louisiana, 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Rick  Paciorka, 
Committee  Administrator,  telephone 
(504)  589-4222,  fax  (504)  589^241. 
Written  materials  and  requests  to  make 
presentations  should  be  mailed  to 
Commanding  Officer,  Marine  Safety 
Office  New  Orleans,  Attn:  LT  Paciorka. 
1615  Poydras  Street,  New  Orleans.  LA 
70112. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  gi\  en  under  the  Federal 
Advisorv  Committee  Act,  5  U.S.C.  App. 
2. 


Agenda  of  Meeting 


Lower  Mississippi  River  Waterway 
Safetv  Advisory  Committee 
(LMRWSAC).  The  agenda  includes  the 
following: 

(1)  Introduction  of  committee 
members. 

(2)  Remarks  by  CAPT  R.  W.  Branch, 
Executive  Director. 

(3)  App'-oval  of  the  May  6.  2003 
minutes. 

(4)  Old  Business: 

(a)  Captain  of  the  Port  status  report. 

(b)  VTS  update  report. 

(c)  PORTS  update  report. 

(5)  New  Business. 
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(6)  Next  meeting. 

(7)  Adjournment. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
earlv  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  mav  make  oral  presentations 
during  the  meeting.  If  you  would  lilce  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Committee 
Administrator  no  later  than  November 
12,  2003.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  November 
12.  2003.  If  vou  would  like  a  copy  of 
vour  material  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  please  submit  25  copies  to 
the  Committee  Administrator  no  later 
than  November  4,  2003. 

Information  on  Servicps  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
ser\'ices  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meetings,  contact  the 
Committee  .Administrator  at  the  location 
indicated  under  ADDRESSES  as  soon  as 
possible. 

Dated  October  22,  2003, 
R.F,  Duncan. 

Rf'ar  Admiral,  U.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District. 

[FR  Dor.  03-27288  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4910~!5~P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR  4819-N-04) 

Notice  of  Proposed  Information 
Collection:  Notice  of  Funding 
Availability  (NOFA)  for  the  Office  of 
Healthy  Homes  and  Lead  Hazard 
Control  Programs 

AGENCY:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 

collection  requirement  concerning  the 
Notice  of  Funding  Availability  for 
Healthy  Homes  and  Lead  Hazard 
Programs  v\/ill  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal, 

DATES:  Comments  Due  Date:  December 
::m.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  E.  Amnion,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW,,  Room  P3206, 
Washington,  DC  20410,  telephone 
number  (202)  755-1785  extension  158 
(this  is  not  a  toll-free  number),  Hearing- 
or-speech-impaired  persons  may  access 
the  number  above  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U,S.C. 
chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technologx,  e.g.,  permitting  electronic 
submission  of  responses. 

Title  of  Proposal:  Notice  of  Funding 
Availability  (NOFA)  for  the  Office  of 
Healthv  Homes  and  Lead  Hazard 
Control  Programs, 

OMB  Control  Number,  if  applicable: 
2539-0015. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  required  in 
conjunction  with  the  issuance  of  NOFAs 
announcing  the  availabilitv  of 
approximately  5150,000,000  for  Healthy 
Homes  and  Lead  Hazard  Control 
Programs.  Grants  are  authorized  under 
Title  X  of  the  Housing  and  Community 
Development  Act  of  1992.  Pub.  L.  102- 
550,  Section  1011  and  other  legislation. 

Agency  Form  \umbers:  None. 

Members  of  Affected  Public:  Potential 
applicants  include  a  State,  tribal,  local 
governments,  not-for-profit  institutions  . 
and  for-profit  firms  located  in  the  U,S, 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Task 


Number  of 
respondents 


Frequency  of 
responses 


Hours  per 
response 


Burden  hours 


Application  Development 
Award  of  Grant   


250 
80 


80 
16 


20000 
1280 
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Total  Estimated  Burden  Hours: 
21.280. 

Number  of  copies  to  be  submitted  to 
the  Office  of  Lead  Hazard  Control  for 
evaluation:  Original  and  three  (3) 
copies. 

Status  of  the  proposed  information 
collection:  This  is  a  revision  of  a 
currently  approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  199.5,  44  U.S.C.  chapter  .35,  as  amended. 

Dated;  October  23,  2003. 

David  E.  )acobs. 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  03-27289  Filed  10-2&-03;  8:45  am] 

BILUNG  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 9-N-05] 

Notice  of  Proposed  Information 
Collection:  Healthy  Homes  and  Lead 
Hazard  Control  Grant  Programs  Data 
Collection — Progress  Reporting 

AGENCY:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  revised  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

DATES:  Comments  Due  Date:  December 
29,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW., 
Room  P-3206.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  E.  Ammon  at  (202)  755-1785. 
ext.  158  (this  is  not  a  toll-free  number). 
Hearing-or-speech-impaired  persons 
may  access  the  number  above  via  TTY 
by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATK)N:  The 
Department  is  submitting  the  revised 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 


agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  revised  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  ha\e  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of.the  burden  of  the  revised 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  the  c;ollected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronics 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Healthy  Homes  and 
Lead  Hazard  Control  Grant  Programs 
Data  Collection — Progress  Reporting. 

OMB  Control  Mumber,  if  applicable: 
2539-0008 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
data  collection  is  designed  to  provide 
timely  information  to  HUD  regarding 
the  implementation  progress  of  the 
grantees  on  carrying  out  Healthy  Homes 
and  Lead  Hazard  Control  Grant 
Programs.  The  information  collection 
will  also  be  used  to  provide  Congress 
with  status  reports  as  required  by  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  (Title  X  of  the  Housing 
and  Community  Development  Act  of 
1992). 

Agencv  form  numbers,  if  applicable: 
HUD-96006. 

Members  of  affected  public:  State, 
tribal,  local  governments,  not-for-profit 
institutions  and  for-profit  firms  located 
in  the  U.S.  and  its  territories. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Number  of 
respondents=210;  Frequency  of 
response=4;  Hours  of  response=8.  Total 
Burden  Hours=6.720. 

Status  of  the  proposed  information 
collection:  Revision 

Additional  Information  The 
obligation  to  respond  to  this  information 
collection  is  mandatorx'.  Due  to  the 
improvements  and  simplification  made 
to  the  reporting  process,  we  expect  the 
actual  total  burden  hours  to  be 
substantially  less  than  the  estimated 
total  burden  hours. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 


Dated:  October  23,  2003. 

David  E.  Jacobs, 

Director.  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  03-27290  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4210-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Wildlife  and  Plants: 
Candidate  Conservation  Agreement 
and  Best  Available  Information  for 
Slickspot  Peppergrass  (Lepidium 
papilliferum) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 

fnr  review  and  public  comment. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have  received 
the  "Candidate  Conservation  Agreement 
for  the  Slickspot  Peppergrass  (Lepidium 
papilliferum)"  (CCA),  a  document 
authored  by  representativos  from  the 
Idaho  Governor's  Office  of  Species 
Conser\'ation.  the  Idaho  Department  of 
Agriculture,  the  Idaho  Department  of 
Fish  and  Game,  the  Idaho  Department  of 
Lands,  the  Idaho  Army  National  Guard, 
the  Bureau  of  Land  Management  (BLM). 
and  several  private  property  owners 
who  hold  grazing  permits  on  BLM- 
managed  and  maintained  lands, 
collectively  referred  to  as  Cooperating 
Parties.  The  CCA  commits  the 
Cooperating  Parties  to  implementing 
conservation  measures  to  prevent  and 
minimize  threats  to  L.  papilliferum.  We 
are  seeking  public  comment  on  the  CCA 
because  the  Service  will  be  making  a 
determination  by  January  15,  2004,  on 
whether  or  not  it  will  list  L.  papilliferum 
under  the  Endangered  Species  Act  (Act) 
and  must  consider  in  its  listing 
determinations  all  pertinent  biology, 
threats,  and  conservation  agreements  for 
the  species.  We  also  seek  public 
comment  on  a  document  compiled  by 
the  Service,  "Best  Available  Information 
on  Lepidium  papilliferum"  (Available 
Information),  because  we  will  be 
considering  information  in  this 
document  in  making  a  final  listing 
determination  for  the  species. 
DATES:  We  will  accept  comments  and 
information  pertaining  to  the  CCA  and 
the  Available  Information  through 
November  14,  2003.  Comments  must  be 
received  by  5  p.m  on  the  closing  date. 
Any  comments  that  are  received  after 
the  closing  date  may  not  be  considered 
No  extensions  to  the  public  comment 
will  be  granted  due  to  the  short  time 
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frame  for  publication  of  the  final  listing 
determination  by  January  15,  2004. 
ADDRESSES:  Comments  should  be 
addressed  to  Jeff  Foss.  Field  Supervisor. 
Snake  River  Fish  and  Wildlife  Office, 
1387  South  Vinnell  Way,  Room  368. 
Boise.  ID  83709:  facsimile  number  (208) 
378-5262;  electronic  address 
fwlsrbocoinmenteifws.gov.  Please  put 
"LEPA"  in  the  subject  line  of  all 
comments.  See  SUPPLEMENTARY 
INFORMATION,  Public  Review  and 
Comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Foss,  Field  Supervisor,  at  the  above 
address  or  bv  calling  (208)  378-5243. 
SUPPLEMENTARY  INFORMATION:  Public 
Review  and  Comments 

Comments  are  solicited  on  both  the 
CCA  and  the  Available  Information  for 
Lepidium  papilliferum.  Individuals 
wishing  copies  of  either  or  both  of  the 
these  documents  should  contact  the 
office  and  personnel  listed  in  the 
ADDRESSES  section  or  locate  these 
documents  online  at  http:// 
idahoes.fws.gov.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Snake  River  Fish  and 
Wildlife  Office  {see  ADDRESSES). 

All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  Service's  administrative  record 
and  may  be  released  to  the  public.  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  them.selves  as 
representatives  or  officials  of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety. 

Background 

On  July  15,  2002,  the  Service 
published  a  proposed  rule  (64  FR 
46441)  to  list  Lepidium  papilliferum  as 
endangered  under  the  Act,  A  final 
listing  decision  was  due  bv  July  15, 
2003.  Comments  were  solicited  from 
both  the  public  and  12  independent 
scientists  in  an  initial  60-dav  public 
comment  period  that  opened  on  July  18, 
2002,  and  closed  on  September  13, 
2002.  On  September  25,  2002,  we 
reopened  the  comment  period  for  an 
additional  60  days  to  allow  time  for  all 
interested  parties  to  submit  written 
comments  on  the  proposal  (67  FR 
60206).  The  second  comment  period 
closed  on  November  25,  2002.  On  July 
18,  2003,  due  to  substantial 
disagreement  regarding  the  sufficiency 
or  accuracy  of  the  available  data 
relevant  to  the  prosed  listing  rule,  we 


announced  a  6-month  extension  of  the 
deadline  for  our  final  determination  on 
whether  to  list  L.  papilliferum.  An 
additional  30-day  public  comment 
period  was  opened  on  July  18,  2003, 
and  closed  on  August  18,  2003.  A  final 
listing  determination  is  due  by  January 
15,  2004.  The  extended  time  is  being 
used  to  update  the  best  available 
information  on  L.  papilliferum,  using 
information  from  our  files,  information 
received  during  the  two  60-day 
comment  periods,  and  information 
received  during  the  30-day  comment 
period  associated  with  the  extension. 

An  additional  intent  of  the  extension 
was  to  explore  the  possibility  of  a 
candidate  conservation  agreement  for 
Lepidium  papilliferum  with  cooperators 
from  Idaho.  Subsequently,  the  CCA  was 
developed  by  the  Cooperating  Parties 
with  technical  assistance  from  the 
Service  on  policy  and  science.  Its 
purpose  is  to  implement  conservation 
measures  for  L.  papilliferum  that  will 
ensure  the  conservation  of  the  plant  and 
its  habitat  while  maintaining 
predictable  and  sustainable  levels  of  use 
for  current  and  future  activities  on  the 
lands.  It  is  also  meant  to  provide  a 
means  of  protecting  and  conserving  the 
species  and  its  habitat  through  the 
mutual  and  voluntary  commitment  of 
the  Cooperating  Parties.  The  CCA  was 
developed  using  criteria  laid  out  in  the 
final  Policy  for  the  Evaluation  of 
Conservation  Effort,  of  June  13,  2003  (68 
FR  37102).  This  policy  applies  to  our 
evaluation  of  all  formalized 
conservation  efforts  when  making 
listing  decision  for  species  not  listed.  It 
identifies  criteria  the  Service  will  use  to 
evaluate  the  certainty  of  implementation 
and  effectiveness  of  such  formalized 
conservation  efforts  that  have  not  yet 
been  implemented  or  have  been  recently 
implemented  and  have  not  yet 
demonstrated  effectiveness  at  the  time 
of  a  listing  decision.  Comments  received 
on  the  CCA  will  be  used  by  the  Service 
as  it  considers  the  CCA  in  its  final 
listing  determination  for  L.  papilliferum. 
The  comments  will  also  be  made 
available  to  the  Cooperating  Parties  of 
the  CCA. 

Dated:  October  22,  2003. 
David  B.  Allen, 

Regional  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-27319  Filed  10-29-03:  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  for  Leases  and 
Permits,  25  CFR  162 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  renewal  of 
an  information  collection. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  seeking  comments  on  the 
proposed  renewal  of  the  information 
collection.  Leases  and  Permits,  1076- 
0155.  This  action  is  required  by  the 
Paperwork  Reduction  Act. 
DATE:  Submit  comments  on  or  before 
December  29,  2003. 
ADDRESSES:  Send  comments  to  Ben 
Burshia.  Chief,  Division  of  Real  Estate 
Services.  Office  of  the  Deputv  Bureau 
Director — Trust  Services,  Bureau  of 
Indian  Affairs,  1849  C  Street.  NW.,  Mail 
Stop  4513  MIB,  Washington.  DC  20240. 
Submissions  bv  facsimile  should  be  sent 
to  (202)  219-1255.  Electronic 
submission  of  comments  is  not  available 
at  this  time. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

may  request  further  information  or 
obtain  copies  of  the  proposed 
information  collection  request  from  Ben 
Burshia  at  (202)  219-1195. 
SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  being 
renewed  with  substantiallv  no  change. 
However,  as  previously  planned  3  years 
ago.  the  collection  has  been  placed  in 
two  new  subparts.  Subpart  C  for 
Residential  Leases,  and  Subpart  D  for 
Business  Leases.  Previouslv,  both  kinds 
of  leases  were  in  subpart  F.  There  is 
substantially  no  change  in  the 
information  requested.  However,  after 
careful  review  with  field  personnel,  the 
number  of  annual  responses  and  annual 
hours  has  increased  by  about  50 
percent.  We  are  also  adding  the  filing 
fee  which  was  omitted  during  the  last 
clearance. 

Request  for  Comments:  The  Bureau  of 
Indian  Affairs  requests  your  comments 
on  this  collection  concerning:  (a)  The 
necessity  of  this  information  collection 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  we  could  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  respondents, 
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such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  0MB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
location  listed  in  the  ADDRESSES  section, 
room  4526,  during  the  hours  of  8:30 
a.m.  to  4:30  p.m.,  e.s.t.,  Monday  through 
Friday  except  for  legal  holidays.  If  you 
wish  to  have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  yoi-r  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 
or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

OMB  Control  Number:  1076-0155. 
Tvpe  of  Review:  Renewal. 
Title:  Leases  and  Permits,  25  CFR  162. 
Brief  Description  of  Collection : 
Generally  trust  and  restricted  land  may 
be  leased  by  Indian  land  owners,  with 
the  approval  of  the  Secretary  of  the 
Interior,  except  when  specified  by  a 
specific  statute.  The  Secretary'  requests 
information  on  the  documentation 
collection  initiated  when  processing  a 
lease  on  land  held  in  trust  or  restricted 
status  by  an  individual  Indian  or  tribe. 
The  Secretary  requires  the  information 
necessarv'  to  satisfy-  25  CFR  part  162.  the 
information  used  to  determine  whether 
the  Secretary  should  approve  a  lease, 
amendment,  assignment,  sublease, 
mortgage  or  rela*ed  documents.  No 
specific  form  is  used,  however  in  order 
to  satisf\'  the  Federal  law,  regulation 
and  policy  the  respondents  supply 
information  and  data,  in  accordance 
with  25  CFR  part  162. 

Respondents:  Possible  respondents 
include;  Land  owners  of  trust  or 
restricted  Indian  land,  both  tribal  and 
individual,  wanting  to  lease  their  land 
or  someone  wanting  to  lease  trust  or 
restricted  Indian  land. 

Number  of  Respondents:  14,500. 
Estimated  Time  Per  Response:  The 
time  per  response  varies  from  15 
minutes  to  4  hours. 

Frequency  of  Response:  This  is  a  one- 
time collection  per  lease  approval. 
Total  Annual  Responses:  121,140. 
Total  Annual  Burden  to  Respondents: 
106,065. 

Total  Annual  Fees  from  Respondents: 
BIA  collects  fees  for  processing 
submitted  documents,  as  s^t  forth  in 
section  162.241  or  162.616.  The 
minimum  administrative  fee  is  SlO.OO 
and  the  maximum  administrative  fee  is 
S500.00.  The  average  total 


administrative  fee  collected  is  S250.00, 
which  is  collected  approximately  7,500 
times,  totaling  S1.812, 500, 

Dated:  October  24,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

IFR  Doc.  03-27366  Filed  10-29-03:  8:45  am] 

BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  an  extension  of  a 

currently  approved  information 

collection  {OMB  Control  Number  1010- 

0042), 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PR,\)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled   •30  CFR  Part  208— Sale  of 
Federal  Rovaltv  Oil:  Rovaltv-in-Kind 
(RIK)  Program  (Form  MMS-4070, 
Application  for  the  Purchase  of  Rovaltv 
Oil)." 

DATES:  Submit  written  comments  on  or 
before  December  29.  2003. 
ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt.  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165.  MS  320B2.  Denver, 
Colorado  80225-0165.  If  you  use  an 
overnight  courier  service,  our  courier 
address  is  Building  85,  Room  A-614, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0165.  You  may  also  e- 
mail  your  comments  to  us  at 
mrm.comments@mms.gov.  Include  the 
title  of  the  information  collection  and 
the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also, 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encr\'ption. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  vour  e-mail,  contact 
Ms.  Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt.  telephone:  (303) 
231-3211.  FAX:  (303)  231-3781,  ore- 
mail:  sharron. iiebhardta  mms.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Pari  208— Sale  of 
Federal  Rovaltv  Oil;  Rovaltv-in-Kind 


(RIK)  Program  (Form  MMS-4070. 
Application  for  the  Purchase  of  Rovaltv 

Oil). 

OMB  Control  Number:  1010-0042. 

Bureau  Form  Number:  Form  MMS- 
4070. 

Abstract:  The  Secretary'  of  the  U,S, 
Department  of  the  Interior  (DOI)  is 
responsible  for  collecting  royalties  from 
lessees  who  produce  mineraJs  from 
leased  Federal  and  Indian  lands.  The 
Secretan,-  is  required  by  various  laws  to 
manage  mineral  resources  production 
on  Federal  and  Indian  lands,  collect  the 
royalties  due,  and  distribute  the  funds 
in  accordance  with  those  laws  The 
MMS  performs  the  royalty  management 
functions  for  the  Secretary. 

"Royalty  oil"  is  crude  oil  produced 
from  leased  Federal  lands,  both  onshore 
and  offshore,  m  instances  in  which  the 
Government  exercises  the  option  to 
accept  a  lessee's  royalty  pa\TTient  in  oil 
rather  than  in  money  Title  to  the  oil  is 
transferred  to  the  Government  and  then 
sold  to  an  eligible  refiner.  When  the 
Secretarx"  determines  that  small  refiners 
do  not  have  access  to  adequate  supplies 
of  oil,  the  Secretary  may  dispose  of  any 
oil  taken  as  royalty  by  conducting  a  sale 
of  such  oil,  or  by  allocating  it  to  eligible 
refiners 

When  the  Secretary'  decides  to  offer 
royalty  oil  taken  in  kind  for  sale  to 
eligible  refiners.  MMS  will  publish  a 
"Notice  of  Availabilit\  of  Royalty  Oil" 
(NOA)  in  the  Federal  Register,  and 
other  printed  media,  when  appropriate. 
The  NOA  includes  administrative 
details  concerning  the  application,  the 
allocation,  and  the  contract  award 
process  for  the  royalty  oil.  The  refiners 
interested  in  purchasing  royalty  oil  will 
submit  the  Application  for  the  Purchase 
of  Royalty  Oil,  Form  MMS— 1070,  in 
accordance  with  instructions  in  the 
Notice,  and  with  instructions  issued  by 
MMS  for  completion  of  the  form.  The 
MMS  uses  the  information  collected  on 
the  Form  MMS— 4070  to  determine  if  the 
applicant  meets  eligibility  requirements 
to  contract  to  purchase  royalty  oil. 
Information  collected  also  provides  a 
basis  for  the  allocation  of  available 
rovalty  oil  among  qualified  refiners. 
Responses  to  this  information  collection 
are  necessary  for  refiners  to  participate 
in  royalty  oil  sales. 

No  proprietary  information  will  be 
submitted  to  MMS  under  this  collection. 
No  items  of  a  sensitive  nature  are 
collected.  The  requirement  to  respond  is 
voluntary  for  those  respondents 
requesting  to  participate  in  this 
program. 

We  are  revising  this  ICR,  OMB 
Control  Number  1010-0042,  to  include 
additional  reporting  requirements 
contained  in  30  CFR  Part  208  that  were 
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not  approved  under  the  original  0MB 
approval  for  this  ICR.  We  also  changed 
the  title  to  more  closely  reflect  the 
information  we  are  collecting.  We 
changed  the  ICR  title  from  "Application 
of  the  Purchase  of  Royalty  Oil"  to  "30 
CFR  Part  208— Sale  of  Federal  Royalty 


Oil;  Royalty-in-Kind  (RIK)  Program 
(Form  MMS-4070,  Application  for  the 
Purchase  of  Royalty  Oil).  ' 

Frequency  of  Response:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  19  small  oil  refiners. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  20.25 
hours. 

The  following  chart  shows  the 
breakdown  of  the  estimated  burden 
hours  by  the  respective  CFR  section  and 
paragraph: 


30  CFR  section 


208.4(a) 


208.4(d) 


208  6(a)  &  (b) 


208.7(a) 


208,8(a) 


2088(b) 


Respondent  Annual  Burden  Hour  Chart 


Reporting  requirement 


Royalty  oil  sales  to  eligible  refiners 

(a)  Determination  to  take  royalty  oil  in  kind  *  '  '  The  Secretary  will 
review  these  items  [submitted  by  small  refiners]  and  will  deter- 
mine whether  eligible  refiners  have  access  to  adequate  supplies 
of  crude  oil  *  *  '.  i       _ 

(Determination  process)  I 


Burden  hours 
per  response 


Annual 
number  of 
responses 


Annual  burden 
hours 


Burden  covered  by  OMB  Control  Numt)er  1010- 
0119. 


Royalty  oil  sales  to  eligible  refiners 

(d)  Intenm  sales  '  *  *  The  potentially  eligible  refiners  individually 
or  collectively,  must  submit  documentation  demonstrating  that 
adequate  supplies  of  cmde  oil  at  equitable  prices  are  not  avail- 
able for  purchase.  *  *  *.  . 

(Determination  process)  I 


General  application  procedures 

(a)  To  apply  for  the  purchase  of  royalty  oil.  an  applicant  must  file  a 
Form  MMS— 4070  with  MMS  in  accordance  with  instructions  pro- 
vided in  the  "Notice  of  .Availability  of  Royalty  Oil  and  in  accord- 
ance with  any  instructions  issued  by  MfvIS  for  completion  of  Form 
MfvlS-4070  The  applicant  will  be  required  to  submit  a  letter  of  in- 
tent from  a  qualified  financial  institution  stating  that  it  would  be 
granted  surety  coverage  for  the  royalty  oil  for  which  it  is  applying, 
or  other  such  proof  of  surety  coverage,  as  deemed  acceptable  by 
MMS.  The  letter  of  intent  must  tje  submitted  with  a  completed 
Forni  MMS-4070 

(bj  In  addition  to  any  other  application  requirements  specified  in  the 
Notice,  the  following  information  is  required  on  Form  MMS-^070 
at  the  time  of  application:  *  *  * 

(Application  process! 


Burden  covered  by  OMB  Control  Number  1010- 
0119.  See  §  208.4(a) 


1.25 


Determination  of  eligibility  

(a)  The  MMS  will  examine  each  application  and  may  request  addi- 
tional information  if  the  infonnatipn  in  the  application  is  inad- 
equate ■  ■  ■ 

(Application  process) 


Transportation  and  delivery 

(a)  *  "  '  The  purchaser  must  have  physical  access  to  the  oil  at  the 

alternate  delivery  point  and   such  point  must  be  approved  by 

MMS 
(Application  process) 


0.25 


10 


0.25 


Transportation  and  delivery  Burden  covered  by  OMB  Control  Number  1010- 

(b)  *  •  •  If  the  delivery  point  is  on  or  immediately  adjacent  to  the        0140. 

lease,  the  royalty  oil  will  be  delivered  without  cost  to  the  Federal 

Government  as  an  undivided  portion  of  productior  in  marketable 

condition  at  pipeline  connections  or  other  lacilities  provided  by 

the  lessee,  unless  other  arrangements  are  approved  py  MMS   If 

the  the  delivery  point  is  not  on  or  immeaiately  adjacent  to  the 

lease,   MMS  will  reimburse  the  lessee  the  reasonable  cost  of 

transportation  to  such  point  in  an  amount  not  to  exceed  the 

transportation  allowance  determined  pursuant  to  30  CFR  part 

206,  *   •   *  1 

(Application  process)  I 


This  provision  is  no  different  than  transportation 
allowances  allowed  in  Part  206  for  for  royalties 
paid  in  value.  The  lessee  enters  allowance 
amount  on  Form  MMS-2014. 
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Respondent  Annual  Burden  Hour  Chart — Contmuea 


30  CFR  section 


Reporting  requirement 


208.9(a) 


Agreements  

(a)  A  purcnasef  rnust  submit  to  MMS  two  copies  of  any  written 
third-party  agreements,  o'  two  copies  o*  a  full  written  explanation 
of  any  oral  thira-party  agreements,  relating  to  the  method  and 
costs  of  delivery  of  royalty  oil.  or  crude  oil  exchanged  for  the  roy- 
alty oil.  from  the  point  of  delivery  under  the  contract  to  the  pur- 
chasers refinery.  In  addition,  the  purchaser  must  submit  copies 
of  agreements  pertaining  to  quality  diffe'-entials  which  may  occur 
between  leases  and  delivery  points. 

(Application  process) 


Burden  hours    !      ^.^^K^fL         Annual  burden 
P- response    ,      -^^^^ 


8 


208.10(d) 


Notices  

(d)  After  MMS  notification  thai  royalty  oil  will  be  taken  in  kind,  the 

operator  shall  be  responsible  for  notifying  each  working  interest 

on  the  Federal  lease   *  "  ' 
(Application  process; 


Bu'-der  cove'ed  bv  OMB  Control  Numtjer  1010- 
0126. 


208.10(e) 


Notices 

(e)  A  purchaser  cannot  transfer,  assign,  or  sell  its  nghts  c  interest 
in  a  royalty  oil  contract  without  written  approval  of  the  Director, 
MMS  '  '  '  Without  express  wntlen  consent  from  MMS  for  a 
change  m  ownership   the  '•ovalty  oil  contract  shall  be  terminated 


(Application  process) 


208.11(a).  (d).  and  (e) 


208.11(b) 


Surety  requirements  Burden  covered  by  OMB  Control  Number  1010- 

(a)  The  eligible  purchaser,  prior  to  execution  of  the  contract,  shall  i  0135. 

furnish  an  'MMS-specified  surety  instrument."  in  an  amount 
equal  to  the  estimated  value  of  royalty  oil  that  could  be  taken  by 
the  purchaser  in  a  99-day  period,  plus  related  administrative 
charges   *   *  '. 

(d)  The  •MMS-specified  surety  instrument"  shall  be  ,r  a  ♦o"ri  speci- 
fied by  MMS  instructions  or  approved  by  MMS 

(e)  All  surety  instruments  must  be  m  a  form  acceptable  to  MMS 
and  must  include  such  othe'  specific  requirements  as  MMS  may 
require  adequately  to  protect  the  Governments  interests. 

(Sureties  Forms  MMS-^071  and  MMS-i072)  


208.15 


Surety  requirements  BL.'aen  cce-ea  by  OMB  Control  Number  1010- 

(b)  '  *  ■  The  purchaser  or  its  surety  company  may  elect  not  to  0135. 

renew  the  letter  of  credit  at  any  monthly  anniversary  date,  but 
must  notify  MMS  of  its  intent  not  to  renew  at  leasl  30  aavs  prior 
to  the  anniversary  dale  *   '  ' 
(Sureties  Forms  MMS-^071  and  MMS-4072) 


Total 


Audits 

Audits  of  the  accounts  and  books  of  lessees,  operators,  payors, 
and.or  purchasers  of  royalty  oil  taken  in  kind  may  oe  made  annu- 
ally or  at  such  other  times  as  may  oe  directed  bv  MMS 


PRODUCE  RECORDS 

Office  of  Regulatory  Atfa.rs  determined  thai  tie 

compliance  process  is  exempt  from  the  PRA 

because  MMS  staf^  ask  non-standarc  questions 
tc  resolve  exception 


4.5 


19 


20.25 


Estimated  Annua!  Reporting  and 
Recordkeeping  "Son-hour  Cost" 
Burden:  We  have  identified  no  "no- 
hour"  cost  burdens. 

Comments:  The  PRA  (44  U.S.C.  3501. 
et  seq.]  provide?  that  an  agency  mav  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB.  the 
PR.^  Section  3506(c)(2)(A)  requires  each 
agency"*    *    *  to  provide  notice  *    *    * 
and  otherwise  consult  with  members  of 


the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *   *   *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  i.s  necessar\- 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
dgencvs  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 


on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PR.^  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
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operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technologv  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s).  and  the 
period  over  which  you  incur  costs. 
(Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information:  monitoring, 
sampling,  testing  equipment:  and  record 
storage  facilities.  Generallv.  vour 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1.  1995;  (ii)  to  complv  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  vou  without  charge 
upon  request,  and  the  ICR  will  also  be 
posted  on  our  web  site  at  http:// 
\%iM,v. man. mms.gov/Laws_R_D/ 
FRXotuf's/FRInfCnU.htm. 

Public  CJomme^nt  Pohcy:  We  will  post 
all  comments  in  respunse  to  this  notice 
on  our  web  site  at  http-: . 
iyw\v.mrm.mms.gov/La\vs_R_D/ 
FRSotices/FRInfColI.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public'review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood.  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
record,  which  we  will  honor  to  the 
extent  allowable  bv  law  There  also  mav 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  bv 
law.  If  you  request  that  we  withhold 
your  name  and/or  address,  state  this 
prominently  at  the  beginning  of  vour 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Acting  Information  Collection 
Clearance  Officer:  Arlene  Bajusz  (202) 
208-7744. 


Dated:  October  24.  2003. 
Lucy  Querques  Denett. 

Associate  Director  for  Minerals  Revenue 

Management. 

ipR  Dor.  0,3-27361  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Ser\'ice  before 
September  27,  2003.  Pursuant  to  §60,13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.,  NW., 
2280.  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.,  NW.,  8th  floor, 
Washington.  DC  20005;  or  by  fax,  202- 
371-6447,  Written  or  faxed  comments 
should  be  submitted  by  November  14, 
2003.  I 

Carol  D,  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

FLORID. A 

Baker  County 

Glen  Saint  Mary  Nurseries  Company,  7703 
Glen  Nursery  Rd.,  Glen  St.  Mary,  03001111 

KENTICKY 

Jefferson  County 

Struss  House,  1920  Winston  Ave.,  Louisville, 
03001112 

MARYL.\ND 

Anne  Arundel  County 

Owensville  Historic  District,  Owensville  Rd, 

and  Owensviile-Sudley  Rd.,  Owensville, 

03001117 
Woodwardville,  937  to  987  Patuxent  Rd.  and 

2811  to  2825  5th  Ave.,  Woodwardville, 

03001115 

Baltimore  County 

Stoneleigh  Historic  District,  Roughly 
bounded  by  Regester  Ave,,  York  Rd., 
Hatherleigh  Rd.,  and  Kenleigh  Rd., 
Towson, 03001113 

Montgomery  County 

Johnson-Wolfe  Farm.  23900  Old  Hundred 
Rd.,  Comus,  03001114  , 

Queen  Anne's  County 

Leggs  Dependence,  0200  Long  Creek  Court, 
StevensvilJe,  03001116 


MASSACHUSETTS 

Hampden  County 

Springfield  Safe  Deposit  and  Trust  Company, 
127-131  State  St.,  Springfield,  03001118 

NEW  YORK 

Delaware  County 

West  Meredith  Cemeterv.  Ctv  Rte.  14,  West 
Meredith,  03001119 

Franklin  County 

Brighton  Town  Hall.  12  CtvRd.  31.  Brighton, 
03001121 

Sullivan  County 

Woodbourne  Reformed  Church  Complex,  NY 
42,  'VVoodbourne.  03001120 

PE\NSY1,VANIA 

Chester  County 

Ker-Feal,  1081  Bodine  Rd,,  Chester  Springs, 
West  Pikeland  Township,  03001125 

Lehigh  County 

Ehrenhardt,  Jacob  ]t..  House,  55  S.  Keystone 
Ave,.  Emmanus.  03001123 

Montgomery  County 

Knipe — Mooie — Rupp  Farm,  Hancock,  Rd. 

and  Prospect  Ave,  North  Wales,  Upper 

Gvvynedd  Township,  03001 124 
Narbrook  Park  Historic  District.  Narbrook  Rd. 

and  Windsor  Ave,,  Narberth,  03001122 

TEXAS 
Hays  County 

Downtown  Buda  Historic  District.  Roughly 
bounded  by  Elm  St,,  Main  St,.  China  St., 
and  .-Xustin  St,,  Buda.  03001126 

WASHINGTON 

Whatcom  County 

Immanuel  School  of  Industries — Department 
of  Public  Welfare,  1303  .\stor  St,, 
Bellingham.  03001127 

WISCONSIN 

Rock  County 

Hilton  House  Hotel.  434  E,  Grand  Ave., 
Beloit.  03001128 

A  request  for  a  move  has  been  made  for  the 
following  resource: 

IDAHO 

Ada  County 

Congregation  Beth  Israel  Svnagogue,  1102 

State  St,.  Boise.  75000432 

A  request  for  removal  has  been  made  for 
the  following  resources: 

IOWA 

Keokuk  County 

Delta  Covered  Bridge,  S  of  Delta  off  lA  108 
across  North  Skunk  River,  Delta  vicinity, 
74000795 

Black  Hawk  County 

Crane  Creek  Bridge  fHighway  Bridges  of  Iowa 
MPS).  Marquis  Rd.  Over  Crane  Cr.. 
Waterloo  vicinity,  98000769 

iFR  Doc,  03-27299  Filed  10-29-03:  8:45  am] 
BILLING  CODE  4312-51-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
(ictober  4.  2003,  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  .Service,  to  the 
National  Register  of  Historic  Places. 
National  Park  Service.  1849  C  St.,  N\V.. 
2280.  Washington.  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park 
Ser\-ice,1201  Eye  St..  NW..  Sth  floor, 
Washington,  DC  2000.5;  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 
should  be  submitted  bv  November  14. 
2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 

Plares^ 

.\LABAMA 

Barbour  County 

Clayton  Historic  District.  Roughly  along  W. 
Louisville  Ave..  Midwav  St.,  Brouder  St., 
and  Eufala  Ave.,  Clayton,  03001131 

Dallas  County 

Old  Town  Historic  District  Boundary 
Increase  and  Additional  Documentation, 
lefferson  Davis  Ave.;  area  roughly  bounded 
by  Broad.  Dallal.  U.S.  80  and  Franlin: 
Selma  Ave.;  and  Franklin  St.,  Selma, 
03001137 

Jefferson  County 

Country-  Club  Historic  District.  Roughly 
bounded  by  Highland  Ave.  33rd  St..  38th 
St.  Countn.'  Club  Rd..  Pawnee  Ave.  and 
28th  St..  Birmingham,  03001133 

Hanover  Place  Historic  District,  Roughly 
along  Hanover  Circle.  1 1th  Ave..  26th  Ave., 
Caldwell  Park,  and  Highland  .Ave., 
Birmingham,  03001132 

MiJner  Heights  Historic  District.  Roughly 
along  Niazuna  Ave..  Caldwell  Ave..  Miller 
Court.  Milner  Crescent.  .Arlington  .Ave.. 
and  15th  .Ave..  Birmingham.  03001130 

South  Highlands  of  East  Lake  Historic 
District.  Roughly  bounded  by  Oak  Rd.. 
86th  Place.  8th  Ave.,  Vanderbilt  St.,  and 
Sth  Ave.,  Birmingham.  03001136 

Woodlawn  Historic  District.  Roughly 
bounded  by  1st  Ave.  N.  47th  St.  N,  61st  St, 
N.  and  I-20,'.59.  Birmingham.  03001129 

Madison  County 

Building  at  305  lefferson.  (Downtown 
Huntsville  MR.Al  305  lefferson  St., 
Huntsville.  03001134 


Marshall  County 

Guntersville  City  School,  1120  Rayburn  Ave,, 
Guntersville,  03001135 

FLORIDA 

Sarasota  County 

Rosemarx'  Cemeteri,',  851  Central  Ave., 
Sarasota,  03001 143 

GEORGIA 

Thomas  County 

Hollvwood  Plantation,  1701  Old  Monlicello 
Rd.,  Thomasvdlle.  03001138 

KANSAS 

Harvey  County 

Newton  Main  Street  Historic  District  I.  200 

through  215  and  203  through  301  N.  Main 

St..  Newton.  03001145 
Newton  Main  Street  Historic  District  11,  411- 

825  N,  Main  St,  and  414-726  N.  Main  St., 

Neu-ton.  03001146 

LOUISIANA 
Livingston  Parish 

Deslattes  House.  15620  LA  16,  French 
Settlement.  03001139 

MISSISSIPPI 

Warren  County 

South  Cherry  Street  Historic  District, 
(Vicksburg  MPS)  Along  Cherry  and 
Drummond  Sts.  from  Harrison  St.  to 
Bowmar  St.  and  including  Chambers  and 
Baum  Sis..  Vicksburg,  03001140 

NTW  MEXICO 

Los  Alamos  County 

Bayo  Road,  (Homestead  and  Ranch  School 
Era  Roads  and  Trails  of  Los  Alamos,  New 
Mexico  MPS)  Approx.  420  N\V  of  jet.  of 
Diamond  Dr.  and  San  Ildefonso  Rd.,  Los 
Alamos.  03001141 

NEW  YORK 

.Albany  County 

Coeymans — Bronck  Stone  House,  NY  144, 
Coevmans.  03001148 

Columbia  County 

Houses  at  37-47  North  Fifth  St.,  37-47  N. 
Fifth  St.,  Hudson,  03001142 

Erie  County 

Delaware  Avenue  Methodist  Episcopal 
Church,  339  Delaware  Ave.,  Buffalo, 
03001149 

New  York  County 

Bank  of  the  Metropolis,  31  Union  Square 

West,  New  York.  03001153 
Brooks  and  Hewitt  Halls.  Jet.  W.  116th  St. 

and  Claremont  Ave..  New  York.  03001151 
Milbank.  Brinckerhoff,  and  Fiske  Halls, 

Roughly  bounded  by  W.  119th  and  W, 

120th  Sts..  and  Broadway  and  Claremont 

Aves.,  New  York,  03001152 
Students'  Hall.  Barnard  College.  3005 

Broadway.  New  York.  03001150 

Schoharie  County 

Upper  Middleburgh  Cemetery.  Huntersland 
Rd.,  Middleburgh,  03001144 


Suffolk  County 

Cold  Spring  Harbor  Fire  District  Hook  and 
Ladder  Company  Building.  Main  St.  at  Elm 
Place,  Cold  Spring  Harbor.  03001147 

PEWSYLVA.MA 

Bradford  County 

Welles.  Ellen  and  Charles  F..  House 
(Boundarv  Increase).  3  Grovedale  Ln., 
Wyalusing.  03001156 

York  County 

Ashlon — Hursh  House,  204  Limekiln  Rd. 
(Fairview  Township),  New  Cumberland. 
03001155 

TENNESSEE 

Davidson  (  ountv 

Tennessee  Slate  Librarv  and  Archives.  403 
7th  Ave.  N..  Nashville,  03001154 

Dyer  County 

Pleasant  Hill  Cemeten,'.  Approx.  .7  mi.  W.  of 
cattle  gate  at  end  of  Cemeterv'  Rd..  Finley, 
03001159 

Maury  County 

Mount  Pleasant  Commercial  Historic  District. 
(Mount  Pleasant  MPS)  Roughly  bounded 
by  N.  and  S.  Main  Sts.,  Public  Sq.  and  Hay 
Long  Ave..  Mount  Pleasant.  03001160 

Robertson  County 

Red  River  Blockhouse  Number  1.  (Civil  War 
Historic  and  Historic  Archeological 
Resources  in  Tennessee  MPS)  5461  U.S. 
41,  Adams,  03001157 

Smith  County 

Battery  Knob  Earthworks,  (Civil  War  Historic 
and  Historic  Archeological  Resources  in 
Tennessee  MPS)  Address  Restricted, 
Carthage,  03001158 

TEX.AS 

Bexar  County 

Carver,  George  Washington,  Library-  and 
Auditorium,  226  N,  Hackberry  St..  San 
Antonio.  03001162 

Galveston  County 

Lew,  E.S..  Building.  (Galveston  Central 
Business  District  MRA)  2221-2225  Market 
St..  Galveston.  03001 163 

McLennan  County 

Forsgard  Homestead,  1116-1122  N.  4th  St., 
Waco,  03001161 

VERMONT 

Grand  Isle  County 

Hill.  Ira,  House,  2304  Main  St.,  Isle  La  Motte, 
03001164 

Washington  County 

Union  Co-operative  Store  Bakery,  46Vz 
Granite  St..  Barre,  03001166 

VMSCONSIN  i 

Milwaukee  County 

Pabsi  Brewing  Company  Complex.  Roughly 
bounded  by  Highland  Ave..  11th, 
Winnebago  and  9th  Sts.,  Milwaukee. 
03001165 
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Vernon  County 

Bekkedal  Leaf  Tobacco  Warehouse,  504  E. 
Decker,  Viroqua,  03001167 

[FR  Doc.  03-27300  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  431 2-51 -P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0057  and  1029- 
0087 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  under  30  CFR 
Part  882.  Reclamation  of  private  lands; 
and  Form  OSM-76.  Abandoned  Mine 
Land  Problem  Area  Description  form. 
These  information  collection  activities 
were  previously  approved  by  the  Office 
of  Management  and  Budget  (0MB).  and 
assigned  them  clearance  numbers  1029- 
0057  and  1029-0887,  respectively. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  24,  2003.  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW.,  Room 
210— SIB.  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtrelease@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(.see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  (1)  30  CFR  Part  882, 
Reclamation  on  private  lands:  and  (2) 
Form  OSM-76,  Abandoned  Mine  Land 
Problem  Area  Description  form.  OSM 


will  request  a  3-year  term  of  approval 
for  each  information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
contiol  number;  (3)  summary  of  the 
information  collection  activity;  (4)  the 
Bureau  form  number:  and  (5)  frequency 
of  collection,  description  of  the 
respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Reclamation  on  Private  Lands, 
30  CFR  882. 

OMB  Control  Number:  1029-0057. 

Summary:  Pub.  L.  95-87  authorizes 
Federal,  State,  and  Tribal  governments 
to  reclaim  private  lands  emd  allows  for 
the  establishment  of  procedures  for  the 
recovery  of  the  cost  of  reclamation 
activities  on  privately  owned  lands. 
These  procedures  are  intended  to  ensure 
that  governments  have  sufficient 
capability  to  file  liens  so  that  certain 
landowners  will  not  receive  a  windfall 
from  reclamation. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  16. 

Title:  Abandoned  Mine  Land 
Problems  Area  Description  Form.  OSM- 
76.  I 

OMB  Control  Number:  1029-0087. 

Summary:  This  form  will  be  used  to 
update  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's 
inventory  of  abandoned  mine  lands. 
From  this  inventory,  the  most  serious 
problem  areas  are  selected  for 
reclamation  through  the  apportionment 
of  funds  to  States  and  Indian  tribes. 

Bureau  Form  Number:  OSM-76. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Annual  Responses:  1,800. 

Total  Annual  Burden  Hours:  4,000. 


Dated:  October  24,  2003. 
John  A.  Trelease, 

Acting  Chief,  Division  of  Regulatory  Support. 
(FRDoc.  03-27296  Filed  10-29-03:  8:45  am] 

BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0080  and  1029- 
0089 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  lequest  renewed 
authority  for  two  collections  of 
information:  30  CFR  Part  702  regarding 
the  exemption  of  coal  extraction 
incidental  to  the  extraction  of  other 
minerals;  and  30  CFR  Part  850 
authorizing  State  regulatory  authorities 
to  develop  blaster  certification 
programs.  These  information  collection 
activities  were  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB),  and  assigned  them  clearance 
numbers  1029-0089  and  1029-0080, 
respectively. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  29.  2003  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  Room  210-SIB. 
Washington.  DC  20240.  Comments  may 
also  be  submitted  electronically  to 
jtreleas@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  requests,  explanatorv 
information  and  related  forms,  contact 
John  A,  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
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contained  in  30  CFR  Part  702, 
Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals;  and  30  CFR  Part  850. 
Permanent  regulatory  program 
requirements — standards  for 
certification  of  blasters.  OSM  will 
request  a  3-year  term  of  approval  for 
each  information  collection  activity. 
Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summan.'  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection:  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals,  30  CFR  Part  702. 

OMB  Control  Number:  1029-0089. 

Summary:  This  part  implements  the 
requirement  in  Section  701  (28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  {SMCR.A.). 
which  grants  an  exemption  from  the 
requirements  of  SMCRA  to  operators 
extracting  not  more  than  16'/:) 
percentage  tonnage  of  coal  incidental  to 
the  extraction  of  other  minerals.  This 
information  will  be  used  by  the 
regulatorv'  authorities  to  make  that 
determination. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  and 
annually  thereafter. 

Description  of  Respondents: 
Producers  of  coal  and  other  minerals. 

Total  Annual  Responses:  57, 

Total  Annual  Burden  Hours:  581. 

Title:  Permanent  regulatory  program 
requirements — standards  for 
certification  of  blasters.  30  CFR  850. 
OMB  Control  Number:  1029-0080, 
Summary:  This  part  establishes  the 
requirements  and  procedures  applicable 
to  the  development  of  regulator>' 
programs  for  the  training,  examination, 
and  certification  of  persons  engaging  in 
or  directly  responsible  for  the  use  of 
explosives  in  surface  coal  mining 
operations. 


Bureau  firm  Number:  None. 
Frequency  of  Collection:  Once. 
Description  of  Respondents:  State 
regulator}-  authorities. 

Total  Annual  Responses:  1. 
Total  Annual  Burden  Hours:  173. 

Dated:  October  24.  2003. 
John  A.  Trelease, 

Acting  Chief.  Division  of  Regulatory  Support. 
[FR  Doc.  03-27297  Filed  10-2^-03;  8:45  am] 

BILLING  CODE  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  731-TA-1054  and  1055 
(Preliminary)] 

Light-Walled  Rectangular  Pipe  and 
Tube  From  Mexico  and  Turkey 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines.-  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  I'nited  States  is 
materially  injured  by  reason  of  imports 
from  Mexico  and  Turkey  of  light-walled 
rectangular  pipe  and  tube,  provided  for 
in  subheading  7306.60.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §207,21  of  the 
Commissions  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmati\e  preliminary 
determinations  in  the  investigations 
under  section  733(h)  of  the  Act.  or.  if  the 
preliminar*-  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary"  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207  2lf)). 

'  Commissioner  Daniel  R.  Pearson  not 

participatmg. 


of  the  investigations.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary-  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  September  9.  2003.  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  California  Steel  and  Tube, 
City  of  Industry,  CA;  Hannibal 
Industries,  Inc.,  Los  Angeles,  CA; 
Leavitt  Tube  Co.,  Chicago,  IL;  Maruichi 
American  Corp.,  Santa  Fe  Springs,  CA; 
Northwest  Pipe  Co.,  Portland.  OR; 
Searing  Industries.  Inc  ,  Rancho 
Cucamongo,  CA;  Vest.  Inc..  Los  Angeles, 
CA;  and  Western  Tube  and  Conduit 
Corp..  Long  Beach.  CA,  alleging  that  an 
industr\-  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injur\'  by  reason  of  LTF\' 
imports  of  light-walled  rectangular  pipe 
and  tube  from  Mexico  and  Turkey. 
.Accordingly,  effective  September  9, 
2003.  the  Commission  instituted 
antidumping  duty  investigations  Nos. 
731-TA-1054  and  1055  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  16.  2003 
(68  FR  54244)  The  conference  was  held 
in  Washington,  DC.  on  September  30. 
2003.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  i*s 
determinations  in  these  investigations  to 
the  Secretary'  of  Commerce  on  October 
24.  2003  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3644  (October  2003).  entitled  Ught- 
Walled  Rectangular  Pipe  and  Tube  from 
Mexico  and  Turkey:  Investigations  Nos. 
1054  and  1055  (Preliminary). 

By  order  of  the  Commission. 

Is.-iued:  October  24.  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc  03-27348  Filed  10-29-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Motorola/Engelhard  Fuel 
Cell  Research 

Notice  is  hereby  given  that,  on 
October  1.  2003,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  Motorola/ 
Engelhard  Fuel  Cell  Research  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the;  Act.  the  identities  of 
the  parties  are  Motorola  Inc..  Motorola 
Labs.  Tempe,  AZ;  and  Engelhard  Corp.. 
Iselin,  NJ.  The  nature  and  objectives  of 
the  venture  are  to  develop  and 
demonstrate  a  methanol-fueled  steam 
reformer  to  generate  hydrogen  for  a 
miniature  fuel  cell  power  source. 

Dorothy  B.  Fountain. 

Deputy  Director  of  Operations.  Antitrust 
Division. 

[FR  Doc  03-27,379  Filed  10-29-03;  8:45  am] 

BILLING  CODE  441 0-11 -M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Multi-Terabyte  Tape 
Storage 

Notice  is  hereby  given  that,  on 
September  30.  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Multi-Terabyte  Tape  Storage  has  filed 
written  notifications  simultaneouslv 
with  the  Attorney  General  and  the 
Federal  Trade  Commissicm  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Advanced  MicroSensors.  Inc.. 
Shrewsbury.  MA  has  been  added  as  a 
party  to  this  venture.  Also.  Read-Rite 
Corporation.  Freemont,  CA  has  been 
dropped  as  a  party  to  this  venture. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Multi- 
Terabyte  Tape  Storage  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  29.  2002.  Multi-Terabyte 
Tape  Storage  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  5.  2002  (67  FR  72429). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations.  Antitrust 
Division. 

|FR  Doc,  03-27378  FiledlO-29-03:  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  CJIS  Advisory  Policy 
Board 

AGENCY:  Federal  Bureau  of  Investigation 

(FBI), 

ACTION:  Meeting  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  meeting  of  the  Criminal 
Justice  Information  Services  (CJIS) 
Advisory  Policy  Board  (APB).  The  CJIS 
APE  is  responsible  for  reviewing  policv 
issues,  uniform  crime  reports,  and 
appropriate  technical  and  operational 
issues  related  to  the  programs 
administered  by  the  FBI's  CJIS  Division, 
and  thereafter,  make  appropriate 
recommendations  to  the  FBI  Director. 
The  programs  administered  by  the  FBI 
CJIS  Division  are:  the  Integrated 
Automated  Fingerprint  Identification 
System,  the  Interstate  Identification 
Index.  Law  Enforcement  Online, 
National  Crime  Information  Center,  the 
National  Instant  Criminal  Background 
Check  System,  the  National  Incident- 
Based  Reporting  System,  and  Uniform 
Crime  Reporting, 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  concerning  the 
FBI's  CJIS  Division  programs  or  wishing 
to  address  this  session  should  notify  the 
Designated  Federal  Employee,  Mr.  Roy 
G.  Weise  at  (304)  625-2730,  at  least  24 
hours  prior  to  the  start  of  the  session. 

The  notification  should  contain  the 
requestor's  name,  corporate  designation, 
and  consumer  affiliation  or  government 
designation  along  with  a  short  statement 
describing  the  topic  to  be  addressed  and 
the  time  needed  for  the  presentation.  A 


requestor  will  ordinarily  be  allowed  no 
more  than  15  minutes  to  present  a  topic. 
DATES  AND  TIMES:  The  APB  will  meet  in 
open  session  from  8:30  a,m,  until  5 
p,m,.  on  December  3-4.  2003, 
ADDRESSES:  The  meeting  will  take  place 
at  the  Grant  Hyatt  on  Union  Square.  345 
Stockton  Street,  San  Francisco. 
California,  telephone  (415)  398-1234. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Mrs, 
Diane  M,  Shaffer.  Management  Analyst, 
Advisor)-  Groups  Management  Unit, 
Programs  Development  Section,  FBI 
CJIS  Division.  Module  C3.  1000  Custer 
Hollow  Road.  Clarksburg.  West  Virginia 
26306-0149.  telephone  (304) 625-2615, 
facsimile  (304)  625-5090. 

Dated:  October  16.  2003. 
Roy  G.  Weise, 

Designated  Federal  Employee,  Criminal 
Justice  Information  Services  Division.  Federal 
Bureau  of  Investigation. 

[FR  Doc.  03-27363  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

Action:  60-day  emergencv  notice  of 
information  collection  under  review: 
study  on  the  response  of  law 
enforcement  to  emergency  calls 
involving  domestic  violence. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergencv  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  November  3,  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  onlv  valid  for 
180  days.  Comments  should  be  directed 
to  OMB.  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503.  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  until  December  29.  2003. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
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Bernie  Auchter,  Senior  Social  Science 
Analyst.  National  Institute  of  Justice. 
810  7th  Street  NW..  Washington.  DC 
20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utilit}',  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  Study 
on  the  Response  of  Local  Law 
Enforcement  to  Emergency  Calls 
Involving  Domestic  Violence. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number  none.  National  Institute 
of  Justice,  Office  of  Justice  Programs. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Affected  public  includes  law 
enforcement  administrators  or  other 
persons  responsible  for  emergency 
domestic  violence  policies  and 
procedures  within  sampled 
jurisdictions.  The  survey  will  collect 
information  on  police  policies  and 
procedures  for  responding  \u  emergency 
domestic  violence  calls.  Key  questions 
are:  (1)  How  do  local  law  enforcement 
agencies  nationwide  respond  to 
domestic  violence  emergency  calls  for 
service?  and  (2)  How  do  local  law 
enforcement  agencies  and  their  dispatch 
units  (including  911  centers)  coordinate. 
prioritize.  ?nd  decide  on  the  appropriate 
operational  response  to  domestic 
violence  calls  for  service?  The  data  will 
be  used  to  advise  the  National  Institute 
of  Justice.  The  Violence  Against  Women 
Office,  and  the  Subcommittee  on 


Commerce.  Justice,  and  State 
Appropriations  of  the  Ll.S.  Senate  and 
House  of  Representatives 
.\ppropriations  Committee. 

1,5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  estimated  number  of 
respondents  is  405.  The  survey  will  take 
an  average  of  30  minutes  to  complete. 

(6)  An  estimate  of  the  total  puolic 
burden  tin  hours  I  associated  with  this 
collection:  An  estimated  203  hours  of 
public  burden  is  associated  with  this 
collection. 

If  additional  information  is  required 
contact  Ms  Brenda  E  Dyer.  Deputy 
Clearance  CDfficer,  United  States 
Department  of  Justice.  Justice 
Management  Di\ision.  Policy  and 
Planning  Staff.  Patrick  Henr\-  Building, 
Suite  1600.  601  D  Street  NW., 
Washington.  DC  20530. 

Dated:  October  21,  2003. 
Brenda  E.  D\'er, 

Deputy  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  03-27377  Filed  10-29-03;  8:45  am] 

BILLING  CODE  441CV-lft-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review: 
Comment  Request 

October  17.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  contacting  the  Department 
of  Labor.  To  obtain  documentation, 
contact  Darrin  King  on  202-693^129 
(this  is  not  a  toll-free  number)  or  E-Mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
,\ttn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  (202-395-7316/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology-, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agenc}':  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Main  Fan  Operation  and 
Inspection. 

OMB  Number:  1219-0030. 

Affected  Public:  Business  or  other  for- 
profit. 

T\j)e  of  Response:  Recordkeeping. 

Frequency:  Daily. 

Xumber  of  Respondents:  7. 

Number  of  Annual  Responses:  3.465. 

Estimated  Time  per  Response:  30 
minutes. 

Total  Burden  Hours:  1,733. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
semces|Sl,470. 

Description:  Title  30,  CFR  57.22204, 
which  is  applicable  only  to  specific 
underground  mines  that  are  categorized 
as  gassy,  requires  main  fans  to  have 
pressure-recording  systems.  Main  fans 
are  to  be  inspected  daily  while 
operating  if  persons  are  underground, 
and  certification  of  the  inspection  is  to 
be  made  by  signature  and  date.  These 
records  are  used  by  the  mine  operator 
and  MSHA  to  maintain  a  constant 
surveillance  on  mine  ventilation,  and  to 
ensure  that  unsafe  conditions  are 
identified  early  and  corrected. 
Technical  consultants  may  occasionally 
review  the  information  when  solving 
problems. 

Agency:  Mine  Safety  and  Health 
Administration. 

T}'pe  of  Review:  Extension  of  a 
currently-approved  collection. 

Title:  Daily  Inspection  of  Surface  Coal 
Mine;  Certified  Person:  Reports  of 
Inspection  (Pertains  to  Surface  Coal 
Mines). 

OMB  Number:  1219-0083. 

Affected  Public:  Business  or  other  for- 
profit. 
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Type  of  Response:  Recordkeeping. 

Frequency:  Each  shift. 

Number  of  Respondents:  1,514. 

Number  of  Annual  Responses: 
513,246. 

Estimated  Time  per  Response:  1.5 
hours. 

Total  Burden  Hours:  769,869. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
servicesj:  SO. 

Description:  30  CFR  77.1713  requires 
operators  of  surface  coal  mines  and 
surface  facilities  to  keep  records  of  the 
results  of  mandatory  examinations  for 
hazardous  conditions.  Records  consist 
of  the  nature  and  location  of  any 
hazardous  condition  found  and  the 
actions  taken  to  abate  the  hazardous 
condition. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Explosive  Materials  and 
Blasting  Units  (pertains  to  metal  and 
nonmBtal  underground  mines  deemed 
to  be  gassy). 

OMB  Number:  1219-0095. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Reporting. 

Frequency:  On  occasion. 

Number  of  Respondents:  2. 

Number  of  Annual  Responses:  2. 

Estimated  Time  per  Response:  1  hour. 

Total  Burden  Hours:  2. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
senicesj:  SO. 

Description:  In  the  absence  of 
permis.sible  explosives  or  blasting  units 
having  adequate  blasting  capacity  for 
metal  and  nonmetal  gassy  mines.  30 
CFR  57.22606(a)  provides  procedures  by 
which  mine  operators  shall  notif\' 
MSHA  of  all  non-approved  explosive 
materials  and  blasting  units  to  be  used 
prior  to  their  use  in  underground  gassy 
metal  and  nonmetal  mines.  MSHA  uses 
this  information  to  determine  that  the 
explosives  and  procedures  to  be  used 
are  safe  for  blasting  in  a  gassy 
underground  mine. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc.  03-27352  Filed  10-29-03;  8:45  am) 

BILUNG  CODE  451&-43-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  20,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register 

This  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodologj'  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  New  collection. 

Title:  Project  Gate. 

OMB  Number:  1205-ONEW. 

Affected  Public:  Individuals  or 
households. 

Frequency:  6  month  and  18  month 
intervals. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  3,200. 


Number  of  Annual  Responses:  6,400. 

Estimated  Time  per  Response:  40 
minutes. 

Total  Burden  Hours:  4,267. 

Total  Annualized  Capital/Startup 
Costs:  SO- 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  DOL  is  seeking  OMB 
approval  for  a  follow-up  survev  to  be 
conducted  as  part  of  the  Project  GATE 
(Growing  America  Through 
Entrepreneurship)  demonstration  and 
evaluation  of  services  for  micro 
enterprise  development.  Project  GATE 
is  a  demonstration  program  designed  to 
assist  individuals  interested  in  self- 
employment  to  develop  their 
businesses.  The  survey  will  help  DOL 
determine  whether  the  program  should 
be  replicated  on  a  larger  scale. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-27353  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  21.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316  / 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Title:  The  Consumer  Expenditure 
Surv  eys  The  Quarterly  Interview  and 
the  Diarv. 

OMB  Number.  1220-0050. 

Affected  Public:  Individuals  or 
households. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Frequency:  Quarterly;  Weekly;  and 
Annually 

Number  of  Respondents:  17,374. 


Information  collection 


Annual  ''6- 
sponses 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


CE  Quarterly  Interview  CAP!  Instrument 

Quaterly  Interview  Re-lnterview  

CD  Diary:  CE-801,  Record  of  Daily  Expenses 
CE  Diary:  CE-802  Household  Questionnaire  . 
CE  Diary  Re-interview.  CE-880.  GE-880(N)  .. 

Totals  


38.516 

2.118 

15490 

23.235 

1 .29? 


1.5 

0.25 

1.75 

0.42 

0.20 


57,774 
530 

27,108 

9,681 

259 


80.652 


95,352 


Total  Annualized  Capital /Startup 
Costs:  SO. 

Total  Annual  Costs  [operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Consumer 
Expenditure  Surveys  are  used  to  gather 
information  on  expenditures,  income, 
and  other  related  subjects.  These  data 
are  used  to  periodically  update  the 
national  Consumer  Price  Index.  In 
addition  the  data  are  used  by  a  variety 
of  researchers  in  academia.  government 
agencies,  and  the  private  sector.  The 
data  are  collected  from  a  national 
probability  sample  of  households 
designed  to  represent  the  total  civilian 
non-institutional  population. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-273.S4  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4S10-24-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Data  Collection  Submitted 
for  Public  Comment  and 
Recommendation;  Local  Area  Survey 
of  the  WIA  Performance  Measurement 
System  * 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  is 
conducting  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
collections  of  information  in  accordance 


with  the  Paperwork  Reduction  Act  of 

1995  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized. 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Through  this 
notice,  the  Employment  and  Training 
.administration  is  sohciting  comments 
concerning  a  proposed  new  collection  of 
data  on  performance  accountability  and 
measurement  policies  and  practices 
employed  by  local  workforce 
investment  areas  (LWl.M  under  the 
Workforce  Investment  .^ct  (VVI.A). 

A  copy  of  the  proposed  survey  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  29.  2003. 
ADDRESSES:  Alberta  Baker.  U.S. 
Department  of  Labor.  Employment  and 
Training  .administration.  Office  of 
Policv  Development.  Evaluation  and 
Research.  200  Constitution  .Avenue. 
NW..  Room  N-563  7.  Washington  DC 
20210, (2021  693-3642. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mberta  Baker  (202)  693-,i642. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

The  Department  of  Labor, 
Employment  and  Training 
.administration  seeks  to  gather 
information  about  the  performance 
accountability  and  measurement  system 
and  how  this  system  impacts  specific 


local  area  policies,  practices,  and 
service  delivery  under  WIA  This  survey 
will  enable  ETA  to  collect  uniform  data 
across  all  Local  Workforce  Investment 
Areas  providing  DDL  with  a  snapshot  of 
the  performance  accountability  and 
measurement  system  as  a  whole  and,  in 
addition,  pointing  to  areas  of  potential 
concern  and  areas  of  strength  within 
this  svstem.  The  data  will  provide 
information  on  local  policies  and 
procedures  related  to  performance 
accountability  including  the  goals 
established  for  local  areas,  the 
management  tools  and  practices  local 
areas  have  put  in  place  to  help  meet 
these  goals,  the  influence  of  broader 
performance  measurement  system  on 
local  service  delivery  design,  and  local 
areas'  awareness  and  assessment  of 
Common  Measures,  which  are  to  be 
implemented  in  all  job  training  and 
employment  programs  in  2004. 

Performance  accountability  and 
measurement  have  been  important 
features  of  the  nation's  workforce 
investment  system.  The  Workforce 
Investment  .^ct  (WIA)  establishes  a 
performance  accountability  system,  the 
explicit  purpose  of  which  (Sec.  136(a)) 
is  "to  assess  the  effectiveness  of  States 
and  local  areas  in  achieving  continuous 
improvement  of  workforce  investment 
activities  funded  under  this  subtitle." 
DOL  negotiates  goals  for  performance 
outcomes  with  each  state,  and  states,  in 
turn,  negotiate  with  their  local  areas  to 
set  local  goals.  Beyond  negotiated 
performance  levels,  states  can  give  local 
areas  substantial  discretion  in  designing 
a  svstem  to  deliver  workforce  services. 
The  combination  of  individually 
negotiated  performance  levels  and  local 
design  discretion  suggests  there  will  be 
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extensive  variation  among  local 
workforce  investment  areas  regarding 
policies  and  practices  related  to 
performance  measurement  and 
management.  This  data  collection  effort 
will  enable  DOL  to  identif\'  the  varying 
approaches  and  create  a  national  picture 
of  the  ways  in  which  this  performance 
measurement  system  impacts  policies 
and  services  at  the  local  level. 

Further,  enormous  amounts  of 
resources  have  been  expended  in 
developing  the  infrastructure  required 
to  effectively  measure  and  manage 
performance.  Major  investments  have 
been  made  in  MIS  systems  and  in 
training  employees  on  effective 
management  strategies  to  meet 
negotiated  levels.  However,  little  is 
known  about  exactly  what  practices 
local  areas  are  employing  to  meet 
measures,  how  the  broad  measures  in 
place  are  impacting  local  decisions  on 
managing  performance,  or  whether  local 
areas  have  implemented  additional 
measures  that  better  enable  them  to 
mimitor  and  improve  their  performance. 
The  data  collected  will  enable  ETA  to 
fill  this  information  gap  and  gain  a 
better  understanding  of  how  the 
performance  accountability  system  is 
actually  operating,  as  well  as  anv  areas 
of  concern  that  arise  from  the  planned 
implementation  of  Common  Measures 
in  2004. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
that:  (a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  utility,  quality  and  clarity 
of  the  information  to  be  collected;  and 
(d)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the  - 
use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

III.  Current  Actions 

The  Department  of  Labor's 
Employment  and  Training 
Administration  will  be  seeking  Office  of 
Management  and  Budget  (OMB) 
approval  to  administer  a  questionnaire 
to  LVVlAs  on  policies  and  practices 
related  to  performance  accountabilitv, 
including  their  performance  goals,  and 
measures  and  tools  they  have 
established  to  assist  in  performance 
management.  The  data  will  be  used  in 


two  ways:  to  provide  a  national 
snapshot  of  the  performance 
measurement  system  and  to  discern 
patterns  of  performance  policies  and 
practices  among  LVVlAs. 

Agency:  Department  of  Labor 
Employment  euid  Training 
Administration. 

Type  of  Review:  New. 

Title:  Local  Area  Survey  of  the  WIA 
Performance  Measurement  System. 

Affected  Public:  Local  Workforce 
Investment  Areas. 

Total  Respondents:  605. 

Frequency:  Once. 

Total  Responses:  605. 

Average  Time  Per  Response:  One 
hour. 

Estimated  Total  Burden  Hours:  605 
hours. 

Total  Burden  Cost  for  Capital  and 
Startup:  SO. 

Total  Burden  Cost  for  Operation  and 
Maintenance:  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  23,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 
Training. 

jFR  Doc.  03-2735.S  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4510-30-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  six  meetings  of  the  Combined 
Arts  Advisory  Panel  to  the  National 
Council  on  the  Arts  will  be  held  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506  as 
follows: 

Music:  November  17-18,  2003,  Room  714 
(Heritage  and  Preservation  category.  Panel 
A).  This  mealing  will  be  closed. 

Music:  November  18,  2003,  Room  714 
(Challenge  America-Access  category,  Panel 
A).  A  portion  of  this  meeting,  from  3:30  p.m. 
to  4:30  p.m.,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining  portions  of 
this  meeting,  from  10:30  a.m.  to  3:30  p.m. 
and  from  4:30  p.m.  to  5  p.m.,  will  be  closed. 

Folk  &  Traditional  Arts:  November  18-21, 
2003,  Room  716  (Challenge  America-Access 
and  Heritage  and  Preserve iion  categories).  A 
portion  of  tliis  meeting,  from  11  a.m.  to  12:30 
p.m.  on  November  21st,  will  be  open  to  the 
public  for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to  6:30 


p.m.  on  November  18th-20th.  and  from  9 
a.m.  to  11  a.m.  and  12:30  p.m.  to  4:30  p.m. 
on  November  21st.  will  be  closed. 

Mus;c.- November  19-21,  2003.  Room  714 
(Challenge  America-Access  category.  Panel 
B).  This  meeting  will  be  closed. 

Music:  November  21,  2003.  Room  714 
(Heritage  and  Preservation  category.  Panel  B). 
A  portion  of  this  meeting,  from  4  p.m.  to  5 
p.m..  will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of  this 
meeting,  from  2:30  p.m.  to  4  p.m.  and  from 
5  p.m.  to  5:30  p.m.,  will  be  closed. 

Museums:  December  2-4.  2003.  Room  716 
(Challenge  America-Access  and  Heritage  and 
Preservation  categories).  This  meeting  will  be 
closed. 

The  closed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and  recommendation 
on  applications  for  financial  assistance  under 
the  National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in  confidence  to 
the  agency  by  grant  applicants.  In  accordance 
with  the  determination  of  the  Chairman  of 
April  30.  2003.  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c)  (6) 
of5  U.S.C.  552b. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that  are 
open  to  the  public,  and.  if  time  allows,  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance. 

If  you  need  special  accommodations  due  to 
a  disability,  please  contact  the  Office  of 
AccessAbility.  National  Endowment  for  the 
Arts.  1100  Pennsvlvania  Avenue,  N\V.. 
Washington.  DC  20506,  202/682-5532.  TDY- 
TDD  202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting 

Further  information  with  reference  to  this 
meeting  can  be  obtained  from  Ms.  Kathy 
Plowitz-Worden.  Office  of  Guidelines  & 
Panel  Operations.  National  Endowment  for 
the  Arts,  Washington.  DC  20506,  or  call  202/ 
682-5691. 

Dated:  October  24.  2003.     ^ 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  03-27301  Filed  10-29-03:  8:45  am] 

BILLING  CODE  7537-01 -P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board,  Committee  on  Strategy  and 

Budget. 

DATE  AND  TIME:  November  7,  2003,  2:30 

p.m. -3:30  p.m.,  Open  Session. 

PLACE:  The  National  Science 

Foundation,  Stafford  One  Building, 

4201  Wilson  Boulevard,  Room  130. 

Arlington,  VA  22230. 

STATUS:  This  meeting  will  be  open  to  the 

public. 


Federal  Register /Vol.  68.  No.  210/ Thursday,  October  30.  2003/Notices 


61835 


MATTERS  TO  BE  CONSIDERED: 

Friday.  November  7.  2003 

Open  Session  (2:30  p.m.  to  3:30  p.m.) 

Review  of  the  Draft  Report  in 
Response  to  Section  22  of  the  NSF 
Authorization  Act  (December.  2002). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P,  Crosbv.  Executive  Office, 
NSB.  (703)  292-7000.  http:// 
w'w^-. nsf.gov/nsb. 

Michael  P.  Crosby, 

Executive  Officer. 

[FR  Doc.  03-27488  Filed  10-28-03:  1:03  pm] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-007] 

Exelon  Generation  Company.  LLC: 
Notice  of  Acceptance  of  Application 
for  Early  Site  Permit  for  the  Clinton 
ESP  Site 

On  September  25,  2003.  the  Nuclear 
Regulatory'  Commission  (NRC,  the 
Commission)  received  an  application 
from  Exelon  Generation  Company,  LLC 
(Exelon)  filed  pursuant  to  Section  103  of 
the  Atomic  Energy  Act  and  10  CFR  Part 
52.  for  an  early  site  permit  (ESP!  for 
property  co-located  with  the  existing 
Clinton  Power  Station  facility  near 
Clinton.  Illinois,  hereafter  identified  as 
the  Clinton  ESP  site.  A  notice  of  receipt 
and  availability  of  this  application  was 
previouslv  published  in  the  Federal 
Register  (68  FR  61020;  October  24. 
2003). 

An  applicant  may  seek  an  ESP  in 
accordance  with  Subpart  A  of  10  CFR 
Part  52  separate  from  the  filing  of  an 
application  for  a  construction  permit 
(CP)  or  combined  license  (COL)  for  a 
nuclear  power  facility.  The  ESP  process 
allows  resolution  of  issues  relating  to 
siting.  At  any'  time  during  the  period  of 
an  ESP  (up  to  20  years),  the  permit 
holder  may  reference  the  permit  in  a  CP 
or  COL  application 

The  NRC  staff  has  determined  that 
Exelon  has  submitted  information  in 
accordance  with  10  CFR  Part  .52  that  is 
sufficiently  complete  and  acceptable  for 
docketing.  The  Docket  Number 
established  for  this  application  is  52- 
007.  The  NRC  staff  will  perform  a 
detailed  technical  review  of  the 
application,  and  docketing  of  the  ESP 
application  does  not  preclude  the  NRC 
from  requesting  additional  information 
from  the  applicant  as  the  review 
proceeds,  nor  does  it  predict  whether 
the  Commission  will  grant  or  deny  the 
application.  The  Commission  will 


conduct  a  hearing  in  accordance  with  10 
CFR  52.21  and  will  receive  a  report  on 
the  application  from  the  Advisory 
Committee  on  Reactor  Safeguards  in 
accordance  with  10  CFR  52.23.  If  the 
Commission  then  finds  that  the 
application  meets  the  applicable 
standards  of  the  Atomic  Energy  Act  and 
the  Commission's  regulations,  and  that 
required  notifications  to  other  agencies 
and  bodies  have  been  made,  the 
Commission  will  issue  an  ESP,  in  the 
form  and  containing  conditions  and 
limitations  that  the  Commission  finds 
appropriate  and  necessary. 

In  accordance  with  10  CFR  Part  51, 
the  Commission  will  also  prepare  an 
environmental  impact  statement  for  the 
proposed  action.  Pursuant  to  10  CFR 
51.26,  and  as  part  of  the  environmental 
scoping  process,  the  staff  intends  to 
hold  a  public  scoping  meeting.  Detailed 
information  regarding  this  meeting  will 
be  included  in  a  future  Federal  Register 
notice. 

Finally,  the  Commission  will 
announce,  in  a  future  Federal  Register 
notice,  the  opportunity  to  petition  for 
leave  to  intervene  in  the  hearing 
required  for  this  application  by  10  CFR 
52.21. 

A  copy  of  the  Exelon  ESP  application 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  It  is  also  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http:// \\-\uv. nrc.gov/ 
reading-rm/adams.html.  The  accession 
number  for  the  application  is 
ML032721596.  Persons  who  do  not  have 
access  to  ADAMS,  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  Public  Document  Room  staff  by 
telephone  at  1-800-397-4209.  301- 
415-4737.  or  by  e-mail  to  pdr@nrc.gov. 
The  application  is  also  available  to  local 
residents  at  the  Vespasian  Warner 
Public  Library  in  Clinton,  Illinois. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
lames  E.  Lyons. 

Program  Director.  New,  Research  and  Test 
Reactors  Program,  Division  of  Regulator\' 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  03-27329  Filed  10-2&-03:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company 
(SNC).  Joseph  M.  Farley  Nuclear  Plant. 
Units  1  and  2:  Notice  of  Acceptance  for 
Docketing  of  the  Application 
Regarding  Renewal  of  Facility 
Operating  License  Nos.  NPF-2  and 
NPF-8  for  an  Additional  20-Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  an  application  for  the 
renewal  of  Operating  License  Nos.  NPF- 
2  and  NPF-8.  which  authorize  the 
Southern  Nuclear  Operating  Company 
(SNC)  to  operate  Joseph  M.  Farley 
Nuclear  Plant.  Units  1  and  2,  at  2775 
megawatts  thermal.  The  renewed 
licenses  would  authorize  the  applicant 
to  operate  Farley  Nuclear  Plant.  Units  1 
and  2,  for  an  additional  20-years  beyond 
the  period  specified  in  the  current 
licenses.  The  current  operating  licenses 
for  Joseph  M.  Farley  Nuclear  Plant, 
Units  1  and  2.  will  expire  on  June  25, 
2017.  and  March  31,  2021.  respectively. 

On  September  15,  2003,  the 
Xlommission's  staff  received  an 
application  from  the  SNC.  filed 
pursuant  to  10  CFR  Part  54.  to  renew  the 
Operating  License  Nos.  NPF-2  and 
NPF-8  for  Joseph  M.  Farley  Nuclear 
Plant.  Units  1  and  2,  A  Notice  of  Receipt 
and  Availability  of  the  license  renewal 
application.  ''Southern  Nuclear 
Operating  Company,  Joseph  M.  Farley 
Nuclear  Plant;  Notice  of  Receipt  and 
Availability  of  Application  for  Renewal 
of  Facilitv  Operating  License  Nos.  NTF- 
2  and  NPF-8  for  an  Additional  20-Year 
Period."  was  published  in  the  Federal 
Register  on  October  6.  2003  (68  FR 
57715). 

The  Commission's  staff  has 
determined  that  SNC  has  submitted 
information  in  accordance  with  10  CFR 
54,19,  54.21,  54.22,  54.23,  and  51.53(c) 
that  is  sufficiently  complete  and 
acceptable  for  docketing.  The  current 
Docket  Nos.  50-348  and  50-364  for 
Operating  License  Nos.  NPF-2  and 
NPF-8,  respectively,  will  be  retained. 
The  Commission's  staff  will  perform  a 
detailed  technical  review  of  the 
application.  The  docketing  of  the 
renewal  application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  NRCs  rules  and 
regulations.  In  accordance  with  10  CFR 


61836 


I 

Federal  Register/ Vol.  68.  No.  210 /Thursday,  October  30,  2003 /Notices 


54.29,  the  NRC  will  issue  a  renewed 
Hcense  on  the  basis  of  its  review  if  it 
finds  that  actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to  (1)  managing  the  effects  of 
aging  during  the  period  of  extended 
operation  on  the  functionality  of 
structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  bv  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB),  and  that  any  changes  made 
to  the  plant's  CLB  cximply  with  the  Act 
and  the  Commissions  regulations. 

Additionallv.  in  accordance  with  10 
CFR  51.95(c),  the  MRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission's 
NUREG-1437.  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,"  dated  Mav 
1996.  Pursuant  to  10  CFR  51.26,  and  as 
part  of  the  environmental  scoping 
process,  the  staff  intends  to  hold  a 
public  scoping  meeting.  Detailed 
information  regarding  this  meeting  will 
be  included  in  a  future  Federal  Register 
notice.  The  Commission  also  intends  to 
hold  public  meetings  to  discuss  the 
license  renewal  process  and  the 
schedule  for  conducting  the  review.  The 
Commission  will  provide  prior  notice  of 
these  meetings. 

Finally,  the  Commission  will 
announce  in  a  future  Federal  Register 
notice,  in  accordance  with  the 
provisions  of  10  CFR  2.105.  the 
opportunity  to  request  a  hearing  and  to 
file  a  petition  for  leave  to  intervene. 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
Nuclear  Reactors  icon  on  the  NRC's  Web 
page  at  http://wwv,'. nrc.gov/reactors/ 
operating/Iicensing/renewal.html.  A 
copy  of  the  application  to  renew  the 
operating  licenses  for  Joseph  M.  Farley 
Nuclear  Plant.  Units  1  and  2.  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockvilie  Pike  (first  floor), 
Rockville,  Mar\-land.  20855-2738.  and 
on  the  NRC's  VVeb  page  at  http:// 
www.nrc.gov/reactors/operating/ 
Ucensing/renewol/applications/ 
farley.html  while  the  application  is 
under  review.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  A  copy  of  the 
application  to  renew  the  operating 
licenses  for  [oseph  M.  Farley  Nuclear 
Plant,  Units  1  and  2,  is  also  available 


electronically  through  the  NRC's 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html  under  ADAMS  Accession 
Number  ML032721356.  Persons  who  do 
not  have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  Public  Document  Room 
(PDR)  Reference  staff  at  1-800-397- 
4209,  301-415-4737  or  by  e-mail  to 
pc/r@/i  rc.gov. 

The  staff  has  verified  that  a  copy  of 
the  license  renewal  application  for  the 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2.  is  also  available  to  local  residents 
near  the  Farley  Nuclear  Plant  at  the 
Houston  Love  Memorial  Library.  212 
West  Burdeshaw  Street,  Dothan, 
Alabama  36303-4421. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Samson  S.  Lee, 

Acting  Program  Director,  License  Renewal 
and  Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03H27332  Filed  10-29-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos:  (Redacted),  License  Nos: 
(Redacted),  EA  (Redacted)] 

In  the  Matter  of  All  Power  Reactor 
Licensees  and  Research  Reactor 
Licensees  Who  Transport  Spent 
Nuclear  Fuel;  Order  Modifying  License 
(Effective  Immediately) 

I 

The  licensees  identified  in 
Attachment  1  to  this  Order  have  been 
issued  a  specific  license  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  authorizing  the 
possession  of  spent  nuclear  fuel  and  a 
general  license  authorizing  the 
transportation  of  spent  nuclear  fuel  (in 
a  transportation  package  approved  by 
the  Commission]  in  accordance  with  the 
Atomic  Energv  Act  of  1954,  as  amended, 
and  10  CFR  Parts  50  and  71.  This  Order 
is  being  issued  to  all  such  licensees  who 
transport  spent  nuclear  fuel. 
Commission  regulations  for  the 
shipment  of  spent  nuclear  fuel  at  10 
CFR  73.37(a)  require  these  licensees  to 
maintain  a  physical  protection  system 
that  meets  the  requirements  contained 
in  10  CFR  73.37(h).  (c).  (d),  and  (e). 


n 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility  or  regulated 
activity.  The  Commission  has  also 
communicated  with  other  Federal.  State 
and  local  government  agencies  and 
industry  representatives  to  discuss  and 
evaluate  the  current  threat  environment 
in  order  to  assess  the  adequacy  of 
security  measures  at  licensed  facilities. 
In  addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  additional 
security  measures  are  required  to  be 
implemented  by  licensees  as  prudent, 
interim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
manner.  Therefore,  the  Commission  is 
imposing  requirements,  as  set  forth  in 
Attachment  2  of  this  Order,  on  all 
licensees  identified  in  Attachment  1  of 
this  Order.'  These  additional  security 
requirements,  which  supplement 
existing  regulatory  requirements,  will 
provide  the  Commission  with 
reasonable  assurance  that  the  common 
defense  and  security  continue  to  be 
adequately  protected  in  the  current 
threat  environment.  These  requirements 
will  remain  in  effect  until  the 
Commission  determines  otherwise.     - 

The  Commission  recognizes  that 
licensees  may  have  already  initiated 
many  of  the  measures  set  forth  in 
Attachment  2  to  this  Order  in  response 
to  previously  issued  Safeguards  and 
Threat  Advisories  or  on  their  own.  It  is 
also  recognized  that  some  measures  may 
not  be  possible  or  necessary  for  all 
shipments  of  spent  nuclear  fuel,  or  may 
need  to  be  tailored  to  accommodate  the 
licensees'  specific  circumstances  to 
achieve  the  intended  objectives  and 
avoid  any  unforeseen  effect  on  the  safe 
transport  of  spent  nuclear  fuel. 

Although  the  additional  security 
measures  implemented  by  licensees  in 
response  to  the  Safeguards  and  Threat 


•  .'\ttarhinents  1  and  2  contain  SAFEGUARDS 
INFORMATION  and  will  not  be  released  to  the 
public. 
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Advisories  have  been  adequate  to 
provide  reasonable  assurance  of 
adequate  protection  of  common  defense 
and  security,  in  light  of  the  current 
threat  environment,  the  Commission 
concludes  that  the  additional  securitv 
measures  must  be  embodied  in  an  Order 
consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  licensees  are 
implementing  prudent  measures  to 
achieve  a  consistent  level  of  protection 
to  address  the  current  threat 
environment,  all  licenses  identified  in 
Attachment  1  to  this  Order  shall  be 
modified  to  include  the  requirements 
identified  in  Attachment  2  to  this  Order. 
In  addition,  pursuant  to  10  CFR  2.202. 
and  in  light  of  the  common  defense  and 
security  matters  identified  above  which 
warrant  the  issuance  of  this  Order,  the 
Commission  finds  that  the  public 
health,  safety,  and  interest  require  that 
this  Order  be  immediately  effective. 

Ill 

Accordinglv,  pursuant  to  Sections  53, 
103.  104.  161b.  161i.  161o.  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Parts  50  and  71. ;/  is  hereby  ordered, 
effective  immediately,  thai  all  licenses 
identified  in  Attachment  1  to  this  ordei; 
are  modified  as  follows: 

A.  All  Licensees  shall, 
notwithstanding  the  provisions  of  anv 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  2  to  this  Order 
except  to  the  extent  that  a  more 
stringent  requirement  is  set  forth  in  the 
Licensee's  security  plan.  The  Licensees 
shall  immediately  start  implementation 
of  the  requirements  in  Attachment  2  to 
the  Order  and  shall  complete 
implementation  by  November  22,  2003, 
unless  otherwise  specified  in 
Attachment  2,  or  before  the  first 
shipment  after  October  23.  2003, 
whichever  is  earlier. 

B.  1.  All  Licensees  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  notif\-  the  Commission.  (1)  if  they 
are  unable  to  comply  with  anv  of  the 
requirements  described  in  Attachment 
2.  (2)  if  compliance  with  any  of  the 
requirements  is  unnecessarv  in  their 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  Licensee 
to  be  in  violation  of  th"  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  Licensee's  justification  for 
seeking  relief  from  or  variation  of  anv 
specific  requirement, 

2.  Any  Licensee  that  considers  that 
implementation  of  anv  of  the 


requirements  described  in  Attachment  2 
to  this  Order  would  adverselv  impact 
the  safe  transport  of  spent  fuel  must 
notif>-  the  Commission,  within  twenty 
(20)  days  of  this  Order,  of  the  adverse 
safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  2 
requirement  in  question,  or  a  schedule 
for  modifying  the  activity  to  address  the 
adverse  safety  condition.  If  neither 
approach  is  appropriate,  the  Licensee 
must  supplement  its  response  to 
Condition  Bl  of  this  Order  to  identifv 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  All  Licensees  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  submit  to  the  Commission  a 
schedule  for  achieving  compliance  with 
each  requirement  described  in 
Attachment  2. 

2.  All  Licensees  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D.  Notwithstanding  any  provisions  of 
the  Commission's  regulations  to  the 
contrary,  all  additional  securitv 
measures  implemented  or  actions  taken 
in  response  to  this  Order  shall  be 
maintained  until  the  Commission 
determines  otherwise. 

Licensee  responses  to  Conditions  Bl. 
B2.  Cl.  and  C2  above,  shall  be 
submitted  to  the  NRC  to  the  attention  of 
the  Director,  Office  of  Nuclear  Reactor 
Regulation  under  10  CFR  50.4.  In 
addition.  Licensee  submittals  that 
contain  Safeguards  Information  shall  be 
properly  marked  and  handled  in 
accordance  with  10  CFR  73.21. 

The  Director.  Office  of  Nuclear 
Reactor  Regulation,  may.  in  writing, 
relax  or  rescind  any  of  the  ab(  ive 
conditions  upon  demonstration  by  the 
Licensee  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director.  Office 
of  Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001.  and 
include  a  statement  of  good  cause  for 


the  extension.  The  answer  may  consent 
to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adverselv 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary'  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Rulemakings  and 
Adjudications  Staff.  Washington.  DC 
20555-OCOl.  Copies  also  shall  be  sent  to 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulator>- 
Commission,  Washington,  DC  20555- 
0001.  to  the  Assistant  General  Counsel 
for  Materials  Litigation  and  Enforcement 
at  the  same  address;  to  the  Regional 
Administrator  for  NRC  Region  I.  II.  Ill, 
or  IV.  as  appropriate  for  the  specific 
facility;  and  to  the  Licensee  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  Licensee.  Because  of 
potential  disruptions  in  deliver\'  of  mail 
to  United  States  Government  offices,  it 
is  requested  that  answers  and  requests 
for  hearing  be  transmitted  to  the 
Secretary'  of  the  Commission  either  by 
means  of  facsimile  transmission  to  (301) 
415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  {301) 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  mani>er  in  which  his 
interest  is  adversely  affected  bv  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  the 
Licensee  may.  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
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without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

An  answer  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  order. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  October  2003. 

For  the  Nuclear  Regulator\'  Commission. 
R.  William  Borchardt. 

Acting  Director.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-27331  Filed  10-29-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  the  Diablo 
Canyon  Independent  Spent  Fuel 
Storage  Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  a  materials 
license  under  the  requirements  of  Title 
10  of  the  Code  of  Federal  Regulations, 
Part  72  (10  CFR  Part  72).  to  the  Pacific 
Gas  and  Electric  Company  (the 
applicant),  authorizing  the  construction 
and  operation  of  an  independent  spent 
fuel  storage  installation  (ISFSI)  to  be 
located  at  the  Diablo  Canvon  Power 
Plant  (DCPP)  in  San  Luis'Obispo 
County,  California.  The  Commission's 
Office  of  Nuclear  Material  Safetv  and 
Safeguards  has  completed  its  review  of 
the  environmental  report  submitted  by 
the  applicant  on  December  21.  2001,  as 
amended  by  letter  dated  October  1,5. 
2002.  in  support  of  its  application  for  a 
materials  license.  The  staffs 
"Environmental  Assessment  Related  to 
the  Construction  and  Operation  of  the 
Diablo  Canyon  Independent  Spent  Fuel 
Storage  Installation'   has  been  issued  in 
accordance  with  10  CFR  Part  51. 

Summary  of  Environmental  Assessment 

(EA) 

Dpscnption  of  the  Proposed  Action: 
The  proposed  licensing  action  would 
authorize  the  applicant  to  construct  and 
operate  a  dry-  storage  ISFSI  at  the  DCPP 
site.  The  purpose  of  the  ISFSI  is  to 
provide  for  additional  interim  storage  of 
spent  nuclear  fuel  generated  from  the 
operation  of  the  Diablo  Canyon  Power 
Plant,  Units  1  and  2.  The  proposed 
ISFSI  would  emplov  the  HI-STORM 


100  dry  cask  storage  system  designed  by 
Holtec  International,  Inc.  The  major 
components  of  the  system  include  the 
steel  multipurpose  canisters  (MPCs), 
each  containing  24  or  32  spent  fuel 
assemblies;  the  concrete  overpacks, 
which  provide  additional  shielding  for 
the  MPCs  in  storage:  and  the  transfer 
cask,  used  to  move  loaded  and  sealed 
MPCs  from  the  fuel  handling  building  to 
the  ISFSI.  A  license  issued  for  an  ISFSI 
under  10  CFR  Part  72  is  issued  for  a 
fixed  period  not  to  exceed  20  years.  A 
license  holder  may  apply  to  the 
Commission  to  renew  the  license  prior 
to  its  expiration. 

Need  for  the  Proposed  Action:  The 
Diablo  Canyon  ISFSI  is  needed  to 
provide  additional  spent  fuel  storage 
capacity  so  that  the  two  DCPP  reactors 
can  continue  to  generate  electricity 
beyond  2006,  when  the  storage  capacity 
of  the  plant's  two  spent  fuel  pools  will 
be  reached.  A  delay  in  the  availability 
of  this  additional  storage  capacity  may 
cause  a  reduction  in  power  operation,  or 
could  necessitate  the  shutdown  of  Units 
1  and  2.  By  providing  additional 
capacity  for  temporary  spent  fuel 
storage  with  the  proposed  ISFSI, 
sufficient  space  can  be  maintained  in 
each  unit's  spent  fuel  pool  to  fully 
offload  its  reactor  core,  if  necessary, 
enabling  the  applicant  to  continue  to 
operate  both  units  until  the  current 
operating  licenses  expire  (September 
2021  for  Unit  1  and  April  2025  for  Unit 
2). 

Environmental  Impacts  of  the 
Proposed  Action:  The  NRC  staff  has 
concluded  that  the  construction, 
operation,  and  decommissioning  of  the 
Diablo  Canyon  ISFSI  will  not  result  in 
a  significant  impact  to  the  environment. 
Construction  impacts  of  the  ISFSI  will 
be  minor,  and  limited  to  the  small  area 
of  the  ISFSI  site  and  the  excavated 
material  disposal  sites.  The  site  chosen 
for  the  ISFSI,  on  approximately  5  acres 
of  the  760  acre  DCPP  site,  has  been 
previously  disturbed  during  plant 
construction,  as  have  the  disposal  sites 
for  the  excavated  material.  The 
proposed  ISFSI  site  and  the  disposal 
areas  have  been  extensively  surveyed 
and  no  federal  or  state  listed  threatened 
or  endangered  species  have  been  found 
in  those  areas.  Thus,  the  staff  does  not 
expect  the  proposed  ISFSI  to  impact  any 
threatened  or  endangered  species.  There 
will  be  minor  impacts  of  increased  noise 
and  dust  from  construction  equipment 
and  activities  during  the  construction 
phase,  but  this  phase  will  be  of  short 
duration  and  will  not  impact  offsite 
populations.  The  proposed  ISFSI  site  is 
near  a  site  which  is  included  in  the 
National  Register  of  Historic  Places, 
CA-SLO-2,  but  construction  of  the 


ISFSI  will  not  cause  any  adverse 
impacts  to  that  site,  due  to  the  natural 
features  and  to  the  administrative 
controls  employed  by  the  applicant. 

There  will  be  no  significant 
radiological  or  non-radiological 
environmental  impacts  from  routine 
operation  of  the  ISFSI.  The  ISFSI  is  a 
passive  facility  and  no  liquid  or  gaseous 
effluents  will  be  released  from  the 
storage  casks.  The  dose  rates  from  the 
spent  fuel  will  be  limited  by  the  design 
of  the  storage  cask  concrete  overpacks. 
The  total  occupational  dose  to  workers 
at  the  DCPP  site  may  increase  slightly 
due  to  work  associated  with  loading, 
transferring  and  storing  the  casks,  but 
all  occupational  doses  must  be 
maintained  below  the  limits  specified  in 
10  CFR  Part  20.  The  annual  dose  to  the 
nearest  resident  from  ISFSI  activities  is 
estimated  to  be  0.40  mrem/year.  which 
is  significantly  below  the  annual  dose 
limits  specified  in  10  CFR  72.104  and  10 
CFR  20.1,301(a)  (25  mrem  and  100 
mrem.  respectively).  Ttie  cumulative 
dose  to  an  individual  offsite  from  all  site 
activities  will  be  0.45  mrem/year,  which 
is  also  much  less  than  the  limits 
specified  in  10  CFR  72.104  and  10  CFR 
20.1301.  These  doses  are  also  a  small 
fraction  of  the  doses  resulting  from 
naturally-occurring  terrestrial  and 
cosmic  radiation  of  about  100  mrem/yr 
in  the  vicinity  of  the  DCPP. 
Additionally,  occupational  doses 
received  by  facility  workers  will  not 
exceed  the  limits  specified  in  10  CFR 
20.1201.  For  hypothetical  accidents,  the 
calculated  dose  to  an  individual  at  the 
nearest  site  boundary  is  well  below  the 
5  rem  limit  for  accidents  set  forth  in  10 
CFR  72.106(b)  and  in  the  U.S. 
Environmental  Protection  Agency's 
protective  action  guidelines. 

The  impacts  from  decommissioning 
the  ISFSI  will  be  much  less  than  the 
minor  impacts  of  construction  and 
operation.  Very  small  occupational 
exposures  could  occur  during 
decontamination  activities,  if  they  are 
necessary,  and  minor  noise  and  dust 
impacts  could  result  from  dismantling 
the  pad  and  structures. 

Alternatives  to  the  Proposed  Action: 
The  applicant's  Environmental  Report 
and  the  staffs  EA  discussed  several 
alternatives  to  the  proposed  ISFSI. 
These  alternatives  included  shipment  of 
spent  fuel  off  site,  and  other  methods  to 
increase  onsite  spent  fuel  storage 
capacity,  as  well  as  the  no  action 
alternative.  In  the  first  category,  the 
alternatives  of  shipping  spent  fuel  from 
Diablo  Canyon  to  a  permanent  Federal 
Repository,  to  a  reprocessing  facility,  or 
to  a  privately  owned  spent  fuel  storage 
facility  were  determined  to  be  non- 
viable alternatives,  as  no  such  facilities 
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are  currently  available  in  the  United 
States,  and  shipping  the  spent  fuel 
overseas  is  impractical  in  light  of  the 
political,  legal,  and  logistical 
uncertainties  and  the  high  cost. 
Shipping  the  DCPP  spent  fuel  to  another 
nuclear  power  plant  was  also 
determined  to  be  a  non-viable 
alternative,  because  the  receiving  utility 
would  have  to  be  licensed  to  store  the 
DCPP  spent  hiel,  and  it  is  unlikely  that 
another  utility  would  be  willing  to 
accept  it.  in  light  of  their  own 
limitations  nn  sppnt  fuel  storage 
capacity. 

Other  onsite  storage  alternatives 
considered  by  the  applicant  included 
increasing  the  capacity  of  the  existing 
spent  fuel  pools  by  re-racking  or  spent 
fuel  rod  c;onsolidation,  or  construction 
of  a  new  spent  fuel  storage  pool.  The 
applicant  has  previously  amended  the 
DCPP  licenses  to  permit  re-racking,  and 
although  further  re-racking  is  possible, 
it  could  require  extensive  modifications 
to  the  spent  fuel  pools  and  supporting 
systems,  and  would  not  accommodate 
all  of  the  spent  fuel  to  be  generated  for 
the  duration  of  the  plant's  current 
operating  licenses.  Spent  fuel  rod 
consolidation  is  also  possible,  but 
would  require  replacement  of  the 
existing  storage  racks  to  support  the 
greater  weight  of  the  consolidated 
assemblies,  and  would  require  extensive 
operational  resources  to  reconfigure  all 
the  fuel  assemblies  currently  in  storage. 
This  alternative  was  also  considered 
impractical,  due  to  the  high  cost  and  the 
significant  occupational  exposure  to  be 
incurred.  Similarlv.  although  the 
applicant  could  construct  an  additional 
spent  fuel  pool,  the  high  cost  associated 
with  constructing  and  maintaining  such 
a  facility  and  all  of  the  necessary 
support  equipment,  coupled  with  the 
significant  occupational  exposures 
resulting  from  the  extensive  fuel 
handling  operations,  make  this 
alternative  impractical 

The  no  action  alternative  could  result 
in  the  extended  or  permanent  shutdown 
of  both  DCPP  units  manv  vears  before 
the  expiration  of  their  current  operating 
licenses,  once  the  current  capacitv  of 
the  units'  spent  fuel  pools  is  reached. 
The  electrical  generation  capacity  lost 
would  likely  be  replaced  by  fossil- 
fueled  plants,  which  could  result  in 
greater  environmental  impacts  and 
higher  costs  for  electricity.  In  the  short- 
term,  the  shutdown  of  the  DCPP  would 
have  a  negative  impact  on  the  local 
economy  and  infrastructure.  For  these 
reasons,  the  no  action  alternative  is  not 
considered  a  practical  alternative. 

As  discussed  in  the  EA.  the 
Commission  has  concluded  there  are  no 
significant  environmental  impacts 


associated  with  the  proposed  Diablo 
Canyon  ISFSI,  and  other  alternatives 
were  not  pursued  because  of 
significantly  higher  costs,  additional 
occupational  exposures,  and  the 
unavailability  ofoffsite  storage  options. 

Agencies  and  Persons  Contacted: 
Officials  from  the  California  Energy 
Commission  (CEC),  the  California  Office 
of  Historic  Preservation  and  the  U,S, 
Fish  and  Wildlife  Service  were 
contacted  in  preparing  the  staffs 
environmental  assessment.  The  CEC 
provided  comments  by  letter  dated 
August  12.  2003;  these  comments  have 
been  addressed  in  the  EA, 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the 
environmental  impacts  of  the  proposed 
ISFSI  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  and  has 
prepared  an  Environmental  Assessment. 
Based  on  the  EA,  the  staff  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  impacts  associated 
with  the  proposed  action  and  that 
issuance  of  a  license  for  the  interim 
storage  of  spent  nuclear  fuel  at  the 
Diablo  Canyon  ISFSI  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore, 
pursuant  to  10  CFR  51,31  and  51,32.  a 
finding  of  no  significant  impact  is 
appropriate  and  an  environmental 
impact  statement  need  not  be  prepared 
for  the  issuance  of  a  materials  license 
for  the  Diablo  Canyon  ISFSI. 

Further  details  related  to  this 
proposed  action  are  provided  in  the 
license  application,  dated  December  21, 
2001,  as  amended  October  15,  2002,  and 
the  staff  S.EA,  dated  October  24.  2003, 
These  documents  and  others  related  to 
this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
One  White  Flint  North  Building,  11555 
Rockville  Pike,  Rockville.  Maryland,  or 
from  the  publicly  available  records 
component  of  NRC's  Agencvwide 
Documents  Access  and  Management 
System  (ADAMS),  ADAMS  is  accessible 
from  the  NRC  web  site  at:  http:// 
ww'^wnrc. gov /reading-rm/ adams.html 
(the  Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS,  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-1209,  301-415-4737,  or  by  e-mail 
at  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  October,  2003. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
James  R,  Hall, 

Senior  Project  Manager.  Spent  Fuel  Project 
Office.  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(PR  Doc.  0.3-27328  Filed  10-29-03;  8:45  ami 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commitlee  on  Reactor 
Safeguards;  Revised  Meeting  Notice 

The  agenda  for  the  507th  ACRS 
meeting,  scheduled  to  be  held  on 
November  5-8.  2003,  has  been 
reorganized  as  noted  below  to  facilitate 
effective  use  of  the  Committee's  time. 
Notice  of  this  meeting  w  .i-  pnniouslv 
published  in  the  FEDERAL  REGISTER  on 
Friday,  October  24,  2003  (68  FR  61020), 

Wednesday,  Novembpr  5,  2003 

•  Closed  discussion  of  safeguards  and 
security  matters,  scheduled  to  be  held 
between  10:15  a,m,  and  7  p,m.,  is  now 
scheduled  between  12:30  p.m.  and  7 
p.m.  on  the  same  day. 

•  Discussion  of  the  Draft  Final 
Regulatorv'  Guide  1.32.  Revision  3, 
"Criteria  for  Power  Systems  for  Nuclear 
Plants,"  scheduled  to  be  held  between 
10:45  a,m,-ll:45  a.m.  on  Thursday, 
\'ovember  6,  2003.  is  now  scheduled 
between  10:35  a.m.  and  11:30  a.m..  on 
Wednesday.  November  5,  2003. 

Thursday.  November  6.  2003 

•  Discussion  of  the  Regulatory 
Effectiveness  of  the  Resolution  of 
Unresolved  Safety  Issue  (USI)-A45, 
scheduled  to  be  held  between  10:15  a.m. 
and  12  Noon,  on  Friday.  November  7, 
2003,  is  now  scheduled  between  10:45 
a.m.  and  11:45  a.m.,  or  Thursday, 
November  6,  2003. 

Friday,  November  7.  2003 

•  Discussion  of  the  Task  Force  report 
on  Operating  Experience,  scheduled  to 
be  held  between  3  p.m.—4  p.m.  on 
Friday,  November  7,  2003,  is  now 
scheduled  between  10:15  a.m.  and  11:15 
a.m.  on  the  same  day. 

All  other  items  pertaining  to  this 
meeting  essentially  remain  the  same  as 
previously  published  in  the  Federal 
Register  on  Fridav,  October  24,  2003  (68 

FR  61020). 

For  further  information,  contact:  Dr. 
Sher  Bahadur.  Associate  Director  for 
Technical  Support,  ACRS.  (Telephone: 
301-415-0138),  between  7:30  a.m,  and 
4:15p.m,,ET, 
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DdtPfi:  October  24.  2003. 
Andrew  L.  Bates. 

Advison-  Committee  Management  Officer. 
[FR  Doc.  03-27333  Filed  10-29-03;  8:45  am) 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Capital  Pacific 
Holdings,  Inc.,  $.10  par  value)  File  No. 
1-09911 

(>  tuber  24.  2003 

Capital  Pacific  Holdings,  Inc.,  a 
Ueldvvare  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("C^ommission").  pursuant  to  Section 
12(dj  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,-  to  withdraw  its  Common 
Stock,  S  10  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ( "Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
.^mex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
September  23,  2003  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex.  The  Board  states  that  it 
considered  the  following  reasons  in  its 
decision  to  withdraw  the  Security  from 
listing  and  registration  on  the  .Amex:  the 
additional  financial  burden  of 
complying  with  the  Sarbanes-Oxley  Act 
and  related  regulations,  listing 
standards  and  accounting 
pronouncements.  In  particular,  the 
Board  was  informed  by  management 
that  the  additional  financial  burden  of 
complying  with  the  Sarbanes-Oxley  Act 
and  related  regulations,  listing 
standards  and  accounting 
pronouncements  exceeds  an^verage  of 
approximatelv  $300,000  per  annum.  In 
addition,  the  Board  concluded  that  the 
Issuer  or  its  shareholders  do  not  benefit 
materially  from  listing  the  Issuer's 
Security-  on  the  Exchange  for  various 
reasons,  including  the  small  public 
float,  lack  of  analyst  coverage  and  low 
trading  volume.  The  Issuer  states  that  it 
is  seeking  to  identif\'  a  market  marker  to 


facilitate  trading  in  the  Security 
notwithstanding  the  deregistration. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act^  and  shall  not  affect  its  obligation 
to  be  registered  under  Section  12(g)  of 
the  Act.-' 

Any  interested  person  may,  on  or 
before  November  14,  2003,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-27341  Filed  10-29-03;  8:45  am] 
BILUNG  CODE  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Hastings 
Manufacturing  Company,  Common 
Stock,  $2.00  Par  Value)  File  No.  1- 
03574  j 

October  23,  2003. 

Hastings  Manufacturing  Company,  a 
Michigan  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")'  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $2.00  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ( 'Amex' 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  l8  by  complying  with  all 
applicable  laws  in  the  State  of 


'  15US.C.  76l[d). 
M7CFR240.12d2-2(d). 


^  15  U.S.C.  78*(b). 

M5  U.S.C.  781(g). 

^  17  CFR  200.80-3(a)(I). 

'  15  U.S.C.  78*(d). 

2  17CFR240.12d2-2(d). 


Michigan,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  issuer  states  that  it  is  taking  such 
action  for  the  following  reasons: 
ongoing  legal  fees  and  expenses,  stock 
exchange  fees:  the  costs  of  investor 
relations,  press  releases  and  annual 
reports:  director  and  officer  liability 
insurance  premiums  attributable  to  the 
Company's  public  status;  additional 
costs  and  related  management  time  and 
attention  associated  with  the  Company's 
public  status;  and  compliance  with  the 
Sarbanes-Oxley  Act  and  related 
rulemaking  represent  a  substantial 
monetary  burden  to  the  Company. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act-'  shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.4 

Any  interested  person  may.  on  or 
before  November  14.  2003.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NVV.,  Washington,  DC  2054»- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  abo.e,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. "^ 
Jonathan  G.  Katz, 
Secretary. 

IP"R  Doc.  03-27340  Filed  10-29-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-07516] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Keane,  Inc.,  Common 
Stock,  $.10  Par  Value) 

October  24.  2003. 

Keane,  Inc..  a  Massachusetts 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 


M5  U.S.C.  78/(b). 
"  15  U.S.C.  78y(g). 
=  17CFR200.3O-3(a)(l) 
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Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
C'Acf)  1  and  Rule  12d2-2(d) 
thereunder. 2  to  withdraw  its  Common 
Stock.  $.10  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Arnex"  or 
"Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  September  4.  2003  to 
withdraw  its  Security  from  listing  and 
registration  on  the  Amex  and  to  list  its 
Securitv  on  the  New  York  Stock 
Exchange .  Inc.  ("NYSE ").  The  Board 
states  that  it  took  such  action  in  order 
to  avoid  the  direct  and  indirect  costs 
and  the  division  of  the  market  resulting 
from  dual  listing  on  the  Amex  ajid  the 
NYSE. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of 
Massachusetts,  m  which  it  is 
incorporated,  and  with  the  Amex's  rules 
governing  an  issuer's  voluntarv 
withdrawal  of  a  security  from  listing 
and  registration. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act  3  and  shall  not  affect  its  obligation 
to  be  registered  under  Section  12(g)  of 
the  Act." 

Any  interested  person  may.  on  or 
before  November  14.  2003.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Jonathan  G.  Katz. 

Secretarw 

[FR  Doc.  03-27336  Filed  10-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Rampart  Capital 
Corporation,  Common  Stock.  $.01  par 
value)  File  No.  1-15277 

October  24.  2003. 

Rampart  Capital  Corporation,  a  Texas 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2{d) 
thereunder, 2  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Texas,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Issuer  states  that  it  is  taking  such 
action  for  the  following  reasons:  the 
Issuer  intends  to  amend  its  articles  of 
incorporation  to  effect  a  l-for-100,000 
reverse  stock  split  of  its  Security  and 
cash-out  Tractional  shares  at  $3.50  per 
pre-split  share.  A  meeting  of  the  Issuer's 
shareholders  will  be  held  on  November 
5.  2003  to  vote  on  the  amendment  to  its 
articles  of  incorporation.  Shareholders 
holding  sufficient  shares  to  approve  the 
amendment  have  already  indicated  that 
they  intend  to  vote  in  favor  of  the 
amendment.  When  approved,  the 
amendment  will  be  filed  with  the 
Secretary  of  State  of  Texas  and  be 
effective  at  12:01  a.m.  on  November  6, 
2003.  As  a  result  of  the  reverse  split  and 
subsequent  cashing-out  of  fractional 
shares,  the  Issuer  will  only  have  two 
record  and  beneficial  shareholders,  who 
are  directors  and  officers  of  the  Issuer. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  *  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.^ 

Any  interested  person  mav,  on  or 
before  November  14,  2003,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 


Street.  NW.,  Washington.  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-27342  Filed  10-29-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
of  Totta  &  Acores  Financing,  Ltd.  To 
Withdraw  Its  8.875%  Non-Cumulative 
Guaranteed  Preference  Shares.  Series 
A.  $25.00  par  value.  From  Listing  and 
Registration  on  the  New  York  Stock 
Exchange.  Inc.  File  No.  1-14520 

October  24.  2003. 

Totta  &  Acores  Financial,  Ltd.,  a 
Cayman  Islands  corporation  ("Issuer"), 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  8.875% 
Non-Cumulative  Guaranteed  Preference 
Shares,  Series  A,  $25.00  par  value, 
("Security"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  all  applicable 
laws  in  effect  in  the  jurisdiction  of 
Cayman  Islands,  in  which  it  is 
incorporated,  and  with  the  NYSE's  rules 
governing  an  issuer's  voluntary- 
withdrawal  of  a  security  from  listing 
and  registration.  The  Issuer  stated  in  its 
application  that  it  has  met  the 
requirements  of  the  NYSE  rules 
governing  an  issuer's  voluntarv 
withdrawal  of  a  security  from  listing 
and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on  May 
13,  2003  to  withdraw  the  Issuer's 
Security  from  listing  on  the  NYSE.  The 


M7CFR200.30-3(a)(l). 
>  15  U.S.C.  78/(d). 
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Board  stated  that  following  reasons 
factored  into  its  decision  to  withdraw 
the  Issuer's  Security  from  the  Exchange: 
the  limited  trading  volume;  the  direct 
and  indirect  administrative  costs 
involved  with  continued  NYSE  listing 
and  the  compliance  with  its  new  listing 
requirements;  the  continuing  and  ever 
increasing  administrative  cost  and 
expenses  associated  with  the 
preparation  and  filing  of  the  reports 
required  by  the  Commission.  The  Issuer 
stated  that  Security  commenced  trading 
on  the  Cayman  Island  Stock  Exchange 
on  September  2.  2003. 

The  Issuer's  application  relates  solely 
to  the  Securitv's  withdrawal  from  listing 
on  the  NYSE  and  from  registration 
under  section  12(b)  of  the  Act  '  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  tlie 
Act.^ 

Anv  interested  person  may.  on  or 
before  November  14,  2003,  submit  by 
letter  to  the  Secretary'  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  NYSE 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.'' 
Jonathan  G.  Katz, 
Secretary. 
[FR  Uoc.  03-2734,3  Filed  10-29-03;  8:4.';  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

announcement:  68  FR  61025.  October 

24, 2003. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington.  DC. 

ANNOUNCEMENT  OF  ADDITIONAL  MEETING: 

Additional  Meeting. 

A  Closed  Meeting  will  be  held  on 
Monday.  October  27.  2003  at  4:45  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


It  r  St:.  78;fb). 

M5U.sc:.  78/(g). 
'■17CFR200.30-3(a)(l). 


Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

Commissioner  Atkins,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7)  and  (10)  and 
17  CFR  200.402(a)(3),  (5),  (7)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting. 

Commissioner  Atkins,  as  duty  officer, 
voted  to  consider  the  item  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  Closed 
Meeting  to  be  held  on  Monday,  October 
27.  2003  was: 

Institution  and  settlement  of 
administrative  proceeding  of  an 
enforcement  nature;  and 

Institution  of  an  injunctive  action. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
anv.  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  27,  2003. 
lonathan  G.  Katz. 
Secretary: 
(FR  Doc.  03-27435  Filed  10-28-03;  11:02 

am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48687] 

Order  Canceling  Registrations  of 
Certain  Transfer  Agents 

October  23.  2003. 

On  May  22,  2003.  notice  was 
published  in  the  Federal  Register  that 
the  Securities  and  Exchange 
Commission  (Commission)  intended  to 
issue  an  order,  pursuant  to  section 
17A(c)(4)(B)  of  the  Securities  Exchange 
Act  of  1934  (Exchange  Act),'  canceling 
the  registrations  of  the  transfer  agents 
whose  names  appear  in  the  attached 
Appendix.-  For  the  reasons  discussed 
below,  the  Commission  is  canceling  the 
registration  of  each  of  the  transfer  agents 
identified  in  the  attached  Appendix. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
\V.  Carpenter.  Assistant  Director,  or 
Catherine  Moore,  Special  Counsel,  at 


'  15  U.S.C.  78q-l(c)(4)(B). 

^  Securities  Exchange  Act  Release  No.  47878  (May 
15,  2003),  68  FR  28038  (May  22,  2003). 


202/942-4187.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-1001. 

Background  and  Discussion 

Section  17A(c)(4)(B)  of  the  Exchange 
Act  provides  that  if  the  Commission 
finds  that  any  transfer  agent  registered 
with  the  Commission  is  no  longer  in 
existence  or  has  ceased  to  do  business 
as  a  transfer  agent,  the  Commission 
shall  by  order  cancel  that  transfer 
agent's  registration.  On  May  15.  2003, 
the  Commission  issued  Notice  of 
Intention  to  Cancel  Registrations  of 
Certain  Transfer  Agents  (Notice)  that 
identified  14  transfer  agents  that  the 
Commission  believed  were  no  longer  in 
existence  or  had  ceased  doing  business 
as  transfer  agents.  The  Notice  stated  that 
at  any  time  after  June  23,  2003,  which 
was  30  days  after  the  Notice  was 
published  in  the  Federal  Register,  the 
Commission  intended  to  if  sue  an  order 
canceling  the  registrations  of  any  or  all 
of  the  identified  transfer  agents.  One  of 
the  identified  transfer  agents  submitted 
a  Form  TA-W.  Notice  of  Withdrawal 
from  Registration  as  a  Transfer  Agent. 
None  of  the  remaining  13  identified 
transfer  agents  have  contacted  the 
Commission  to  object  to  the  cancellation 
of  their  registrations. 

Accordingly,  the  Commission  is 
canceling  the  registration  of  each  of  the 
13  transfer  agents  identified  on  the 
Appendix  to  the  Order. 

Order 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  each  of  the 
transfer  agents  whose  name  appears  on 
the  attached  Appendix  either  is  no 
longer  in  existence  or  has  ceased  doing 
business  as  a  transfer  agent. 

//  is  therefore  ordered,  pursuant  to 
Section  17A(c)(4)(B)  of  the  Exchange 
Act.  that  the  registration  as  a  transfer 
agent  of  each  of  the  transfer  agents 
whose  name  appears  in  the  attached 
Appendix  be  and  hereby  is  canceled. 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 

authority. ' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Appendix 

Regi.stration  Number/Name 

t84-.5920)— The  ,\xess  Media  Group.  LTD 

(84-.S826)— Corey  L.  Lewis 

(84-5847) — Financial  Strategies.  LLC 

(84-,5756)— IDM  Corporation 

(84-5727) — Impact  Administrative  Services, 

Inc. 
(84-1208)— MLH  Depositary  Inc. 


:'17CFR2O0.3O-3(aJ(22) 
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(84-5875)— NAVCAP  Securities  Inc. 
184-5647) — Penn  Street  Advisors,  Inc. 
(84-5834) — Reservp  General  Escrow 

Compan%' 
(84-682)— Swiss  Clialet.  Inc. 
(84-191)— Texaco  Inc. 
(84-986)— The  Troy  Investment  Fund 
(84-1947) — Vermont  Fund  Advisors.  Inc. 

|FR  Doc.  03-27309  Filed  10-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^8680;  File  No.  SR-CHX- 
2003-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  interpretation  by  the 
Chicago  Stock  Exchange.  Incorporated 
Relating  to  Execution  of  Limit  Orders 
for  OTC  Securities 

October  22.  2003. 

Pursuajit  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
6  2003,  ihe  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  interpretation  as 
described  in  Items  I.  II  and  III  below, 
whicli  Items  have  been  prepared  bv  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory'  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  submitting  an 
interpretation  of  existing  CHX  Article 
XX.  Rule  37(a)(3J,  which  provides  for 
execution  of  resting  CHX  customer  limit 
orders  for  Nasdaq/NM  (-OTC") 
securities,  when  the  quotation  of  a 
Designated  Market  (as  defined  below) 
locks  or  crosses  the  limit  price. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  interpretation  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  I\'  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  an 
interpretation  of  existing  CHX  Article 
XX,  Rule  37(a)(3),  which  provides  for 
execution  of  resting  CHX  customer  limit 
orders  for  OTC  securities,  when  the 
quotation  of  a  Designated  Market  locks 
or  crosses  the  limit  price. 

In  June  of  2003,  the  Commission 
noticed  a  proposal  submitted  for 
immediate  effectiveness,  which 
amended  CHX  Article  XX,  Rule  37(a)(3), 
to  add  a  provision  that  would  permit  a 
CHX  specialist  to  enable  a  functionality 
that  would  automatically  execute 
designated  limit  orders  for  OTC 
securities  when  the  quotation  of  a 
Designated  Market  locked  or  crossed  the 
limit  price. '  The  rule  change  defined 
"Designated  Market"  as  "the  market 
center  designated  by  the  CHX  specialist, 
and  approved  by  the  Exchange." 

The  rule  change  was  intended  by  the 
Exchange  to  provide  OTC  specialists 
with  a  long-standing  functionality 
available  to  limit  orders  for  listed 
securities;  such  limit  orders  generally 
are  entitled  to  a  fill  at  the  limit  price  if 
a  price  penetration  (i.e..  trade-through) 
or  certain  other  conditions  occur  in  the 
primary  market.  Because  there  is  no 
primar\  market  for  OTC  securities, 
however,  the  CHX  proposed  a  rule 
change  that  would  permit  designation  of 
particular  OTC  market  center(s)  as  the 
basis  for  the  CHX  specialist's  limit  order 
protection. 

As  set  forth  in  submission  SR-CHX- 
2003-05,  initially,  all  CHX  specialists 
designated  the  NASDAQ  Stock  Market 
as  the  "Designated  Market"  for  purposes 
of  amended  CHX  Article  XX.  Rule 
37(a)(3).  After  initial  implementation  of 
the  OTC  limit  order  protection 
functionality,  the  Exchanges  OTC 
specialist  community  has  elected  to 
designate  additional  OTC  markets  as 
Designated  Markets.  Specifically,  the 
Exchange's  OTC  specialists  wish  to 
expand  their  designation  to  include  all 
current  UTP  Plan  Participants'"  and  the 


115U.S.C.  78s(b)(l) 
2  17CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  48014 
(June  11,  2003).  68  FR  35923  (June  17,  2003)  (File 
No.  SR-CHX-2003-05). 

••  The  "Joint  Self-Regulator>'  Organization  Plan 
Governing  the  Collection,  Consolidation  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Nasdaq-Listed  Securities  Traded  on 
Exchanges  on  an  Unlisted  Trading  Privilege  Basis" 
(the  "UTP  Plan"!  defines  its  Participants  to  include 
the  American  Stock  Exchange.  Boston  Stock 
Exchange.  Chicago  Stock  Exchange,  Cincinnati 


Alternative  Display  Facility  operated  by 
the  National  Association  of  Securities 
Dealers.  These  OTC  markets  would  be 
considered  Designated  Markets,  along 
with  the  NASDAQ  Stock  Market.  The 
Exchange  believes  that  identification  of 
additional  OTC  markets  as  "Designated 
Markets  "  is  appropriate,  because  it  will 
result  in  the  automatic  execution  of 
more  limit  orders  on  the  CHX.  to  the 
benefit  of  the  investing  public. 

In  the  Notice  of  Filing  and  Immediate 
Effectiveness  for  SR-CHX-2003-05,^ 
the  CHX  represented  that  if  all  CHX 
specialists  made  a  different  or 
additional  designation  for  all  securities 
traded  on  the  Exchange,  the  Exchange 
would  file  those  changes  with  the 
Commission.  The  Exchange  submitted 
this  rule  interpretation  in  accordance 
with  that  representation. s 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
Section  6(b). ^  The  CHX  believes  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act "  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  interpretation  will 
impose  any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  WTitten  comments  were  either 
solicited  or  received. 


Stock  Exchange.  National  Association  of  Securities 
Dealers.  Pacific  Exchange  and  Philadelphia  Stock 
Exchange.  Not  all  of  these  Participants  currently 
trade  OTC  securities  or  disseminate  quotations  for 
OTC  securities  To  the  extent  that  they  commence 
trading  OTC  securities  in  the  future,  the  CHX  plans 
to  include  such  market  centers  as  Designated 
Markets. 

'^  See  note  3,  supra. 

''Telephone  conversation  between  Kate  Boege, 
Associate  General  Counsel,  CHX,  and  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  on  October  21,  2003 

M5  U.S.C  78(f)(b) 

»15U.S.C.  78fn)K5). 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act ''  and  Rule 
19b-^(f)(l)  thereunder  "'  because  it 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaiiing,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  interpretation,  the 
Commission  may  summarily  abrogate 
such  rule  interpretation  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  tc  the  proposed 
rule  interpretation  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  interpretation  between 
the  Commission  and  any  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-30  and  should  be 
submitted  by  November  20,  2003. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary: 
IFR  Doc.  03-27344  Filed  10-29-03;  8:45  am] 
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[Release  No.  34-^48689;  File  No.  SR-FICC- 
2003-03] 

Self-Regulatory  Organizations;  Fixed 
Income  Clearing  Corporation;  Notice  of 
Filing  of  Proposed  Rule  Change  To 
Amend  the  Criteria  Used  To  Place 
Members  on  SurveUlance  Status 

October  24,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  20,  2003,  the  Fixed  Income 
Clearing  Corporation  ("FlCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
June  3  and  18,  2003,  amended  the 
proposed  rule  change  described  in  Items 
I,  n,  and  III  below,  which  items  have 
been  prepared  primarily  by  FICC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Suljstance  of 
the  Proposed  Rule  Change 

FICC  is  seeking  to  amend  the  criteria 
it  uses  to  place  members  on  surveillance 
status. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FICC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  FICC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  current  rules  of  both  the 
Government  Securities  Division 
("GSD")  and  the  Mortgage-Backed 
Securities  Division  ("MBSD")  of  FICC, 
management  has  the  ability  to  place  a 
member  in  a  surveillance  status  class 
depending  on  whether  the  member 
satisfies  one  or  more  of  the  enumerated 
financial  and  operational  criteria  in  the 
specific  class.  Once  placed  on 
surveillance  status,  FICC  closely 


monitors  the  member's  condition.  The 
current  criteria  for  placing  members  on 
surveillance  status  are  broadly  written 
and  capture  many  FICC  members  that 
pose  minimal  financial  or  operational 
risk  to  FICC.  This  creates  administrative 
burdens  for  FICC  staff  who  must  more 
closely  monitor  these  members  that 
pose  minimal  risk. 

To  remedy  this  problem.  FICC  has 
developed  new  criteria  for  placing 
members  on  surveillance.  Specifically, 
all  domestic  broker-dealers  and  banks  ^ 
that  are  GSD  netting  members  and/or 
MBSD  clearing  members  will  be 
assigned  a  rating  that  is  generated  by 
entering  financial  data  of  the  mem.ber 
into  a  matrix  ("Matrix")  developed  by 
credit  risk  staff. ''  Those  members  with  a 
"weak"  rating  or  deemed  to  pose  a 
relatively  higher  degree  of  risk  to  FICC 
will  be  placed  on  an  internal  "watch 
list"  and  monitored  more  closely  by 
credit  risk  staff.^  The  consequences  of 
being  put  on  the  "watch  list"  will  be  the 
same  as  is  currently  the  case  with 
surveillance  status  in  the  GSD's  rules 
and  include  possibly  requiring  the 
merriber  on  "watch  hst"  status  to  submit 
additional  financial  reports  and  data 
and/or  make  additional  clearing  or 
participants  fund  deposits. '^' 

All  other  categories  of  netting  and 
clearing  members,  including  non-US 
netting  members  and  comparison-only 
members,  will  not  be  included  in  the 
Matrix  process  because  these  members 
possess  characteristics  that  prohibit  the 
Matrix  from  effectively  evaluating  their 
risk  to  FICC.  However,  these  members 
will  be  monitored  by  credit  risk  staff 
using  financial  criteria  deemed  relevant 


9  15  U.S.C.  78s(b)(3)(A). 
'"lyCFR  240  19b-4(f)(l) 
"17  CFR  200  30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  FICC. 


'  The  following  categories  of  GSD  members  will 
receive  ratings:  Categon,'  1  and  2  Dealer  Netting 
Members,  Category  1  and  2  Inter-Dealer  Broker 
Netting  Members,  and  Bank  Netting  Members.  In 
the  MBSD,  Comparison  and  Clearing  System 
Participants  that  are  either  banks  or  broker-dealers 
will  be  rated  Domestic  broker-dealers  and  domestic 
banks  are  the  only  member  types  to  which  the 
Matrix  will  be  applicable  because  (i)  they  represent 
the  majority  of  the  members  of  FICC  and  (ii)  their 
financial  reports  contain  information  that  lends 
them  to  the  Matrix  approach 

■*  FICC  s  approach  to  the  analysis  of  members  will 
be  based  on  a  thorough  quantitative  analysis  A 
broker-dealer  member's  rating  on  the  Matrix  will  be 
based  on  factors  including  size  (j.e  .  total  excess  net 
capital!,  capital,  leverage,  liquidity,  and 
profitability.  Banks  will  be  reviewed  based  on  size, 
capital,  asset  quality,  earnings,  and  liquidity. 

■•  Members  will  also  be  evaluated  based  on  their 
compliance  with  certain  "parameter  breaks'  which 
will  be  determined  based  on  applicable  monthly 
and/or  quarterly  exception  reports  generated  by 
credit  risk  staff.  A  member  may  be  placed  on  the 
"watch  list"  for  failure  to  fall  within,  for  example, 
prescribed  excess  net  capital,  excess  liquid  capital, 
aggregate  indebtedness,  leverage  ratio,  or  financial 
membership  requirement  parameters. 

*The  MBSD's  rules  do  not  currently  provide  for 
surveillance  status,  but  the  MBSD  has  the  right 
under  certain  circumstances  to  require  additional 
financial  reports  and  increased  participants  fund. 
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by  FICC."  Based  on  this  monitoring, 
such  Members  may  also  be  placed  on 
the  "watch  list"  if  they  experience  a 
financial  change  that  presents  risk  to 
FICC.  Some  examples  include  failure  to 
meet  minimum  financial  requirements 
or  experiencing  a  significant  decrease  in 
equity  (for  GSD  members)  or  net  asset 
value  (for  MBSD  members).  Members 
placed  on  the  "watch  list"  in  this  way 
will  also  be  monitored  more  closely  by 
credit  risk  staff. 

The  GSD  will  continue,  in  accordance 
with  its  current  procedures,  to  place 
GSD  netting  members  on  the  "watch 
list"  for  failure  to  comply  with 
operational  standards  and 
requirements."  MBSD  expects  to 
implement  a  similar  provision,  as 
outlined  in  these  rule  changes,  b"  the 
fourth  quarter  of  2003. 

FICC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7  A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  FICC  because  it 
will  facilitate  the  safeguarding  of 
securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible  and  in  general  will  protect 
investors  and  the  public  interest  bv 
improving  FICC's  member  surveillance 
process. 

(Bj  Self-Regulator}-  Organization's 
Statement  on  Burden  on  Competition 

FICC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  FICC  will  notify 
the  Commission  of  any  written 
comments  received  bv  FICC. 


^  Credit  risk  staff  will  monitor  these  members  by 
reviewing  similar  criteria  as  those  reviewed  for 
members  included  on  the  Matrix.  FICC  will  file  a 
proposed  rule  change  should  it  decide  to  use  a  more 
applicable  Matrix  process  to  evaluate  these 
members 

"The  GSD  currently  monitors  the  comparison 
rates  of  members  Currently,  low  comparison  rates 
can  result  in  a  member  being  placed  on  Class  1 
surveillance  status  Under  the  proposed  rule 
change,  low  comparison  rates  may  result  in  a  GSD 
member  being  placed  on  the  'watch  list."  Both  the 
GSD  and  the  MBSD  may  monitor  for  other 
operational  factors  in  the  future  such  as  failing  to 
timely  submit  trade  data  on  a  frequent  basis. 

«15  use.  78q-l. 


III,  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW,, 
Washington.  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-FlCC-2003-03.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FICC. 

All  submissions  should  refer  to  File 
No.  SR-FICC-2003-03  and  should  be 
submitted  by  November  20,  2003. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  '" 

.Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Dor.  03-27308  Filed  10-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48688:  File  No.  SR-Phlx- 
2003-70] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  the  Payment  for  Order  Flow 
Fees  for  the  Top  1 20  Options 

October  24,  2003. 

Pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
10,  2003,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission'")  the 
proposed  rule  change  as  described  in 
items  1,  II,  and  III.  below,  which  the 
Phlx  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  establish  its 
equity  options  payment  for  order  flow 
fees  imposed  on  the  transactions  of  Phlx 
Registered  Options  Traders  ( 'ROFs")  for 
the  period  fi-om  November  2003  through 
lanuary  2004  for  the  top  120  equity 
options  based  on  volume  statistics  from 
July.  August  and  September  2003, ^  as 


'oi7CFR2O0.30-3(a)(12). 

>  15  U.S.C.  78sfb)(l). 

'17CFR240.19b-4 

^  The  Exchange's  payment  for  order  flow  fee  is 
imposed  on  transactions  in  the  top  120  most 
actively  traded  equity  options  in  terms  of  the  total 
number  of  contracts  that  are  traded  nationally, 
based  on  volume  statistics  provided  bv  the  Options 
Clearing  Corporation.  The  measuring  period  for  the 
top  120  equity  options  encompasses  three  months 
and  the  Exchange  files  a  separate  proposed  rule 
change  for  each  three-monlii  trading  period  With 
respect  to  the  payment  for  order  flow  fees  imposed 
on  trades  settling  on  or  after  August  1 .  2003  through 
October  31,  2003,  for  example,  the  measuring 
period  for  the  top  120  equity  options  was  based  on 
volume  statistics  from  ^prii,  May  and  June  2003. 
See  Securities  Exchange  .\ct  Release  No.  48205 
duly  22,  2003),  68  FR  44557  (July  29,  2003)  (SR- 
Phlx-2003-50).  For  the  payment  for  order  flow  fees 
imposed  on  trades  settling  on  or  after  November  1 . 
2003  through  January  31,  2004.  as  set  forth  in  this 
proposal,  the  measuring  period  for  the  top  120 

Continued 
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set  forth  on  the  R(3T  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule-'  and  subject  to  certain 
exceptions  listed  below.  The  Phlx 
intends  to  implement  the  payment  for 
order  flow  fees  for  trades  settling  on  or 
after  November  1.  2003  through  [anuary 
31.  2004.  The  rate  levels  would  not 
change:  the  top-rarjked  equity  option 
would  be  charged  a  fee  of  Si. 00  per 
contract;  the  next  49  equitv  options 
w  ould  be  charged  a  fee  of  S.40  per 
contract;  and  no  fee  would  be  imposed 
for  the  remaining  equit\'  options  in  the 
top  120."'  The  Exchange's  ROT  Equity 
Option  Payment  for  Order  Flow  Charges 
Schedule  is  available  at  the  Phlx  and  at 
the  Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  fiimg  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A   Splf-Rei^ulaton-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Phlx  has  reinstated  its  payment 
for  order  flow  program. "^  I'nder  the 
program,  the  Phlx  charges  ROTs  a  per- 
contract  fee  with  respect  to  their 


transactions  in  the  top  120  most  actively 
traded  equit\'  options  issues,  subject  to 
certain  exceptions."  The  fees  are  set 
forth  on  the  PhLxs  ROT  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule. 


1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  payment  for 
order  flow  fees  for  the  top  120  equity 
options  for  trades  settling  on  or  after 
November  1,  2003  through  January  31, 
2004.  The  Phlx  will  file  with  the  ' 
Commission  a  proposed  rule  change  to 
address  changes  to  the  fee  schedule  for 
,  subsequent  time  periods.  The  Phlx  is 
not  making  any  other  changes  to  its 
payment  fo^  order  flow  program  at  this 
time. 


equity  options  is  based  on  volume  statistics  from 
July.  August,  and  September  2003. 

■•To  avoid  confusion,  the  ROT  Equity  Option 
Payment  for  Order  Flow  Charges  Schedule  reflects 
only  those  options  being  charged  more  than  $0.00 

'  Under  the  Exchange's  payment  for  order  flow 
program,  a  500  contract  cap  per  indi\'idual  cleared 
side  of  a  transaction  is  imposed.  Thus,  the 
applicable  payment  for  order  flow  fee  would  be 
imposed  only  on  the  first  500  contracts  per 
individual  cleared  side  of  a  transaction.  For 
example,  if  a  transaction  consists  of  750  contracts 
by  one  ROT.  the  applicable  payment  for  order  flow 
fee  would  be  applied  to,  and  capped  at.  500 
contracts  for  that  transaction.  Also,  if  a  transaction 
consists  of  600  contracts,  but  is  divided  equally 
among  three  ROTs.  the  500  contract  cap  would  not 
apply  to  any  such  ROT  and  each  ROT  would  be 
assessed  the  applicable  payTnent  for  order  flow  fee 
on  200  contracts,  as  the  payment  for  order  flow  fee 
is  assessed  on  a  per  ROT,  per  transaction  basis.  See 
Securities  Exchange  Act  Release  No.  47958  (Mav 
30.  2003).  68  FR  34026  (June  6.  2003)  (proposing 
SR-Phlx-2002-87)  and  Securities  E.xchange  Act 
Release  No.  48166  (July  11.  2003).  68  FR  42540 
(July  17.  2003)  (approving  SR-Phl.\-2002-«7).      ^ 

"  See  Securities  Exchange  Act  Release  No.  47090 
(December  23.  2002),  68  FR  141  (January  2,  2003) 
(SR-PhLx-2002-75). 


2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  would  be  an  equitable 
allocation  of  reasonable  fees  among  Phlx 
members,  and  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act** 
and  furthers  the  objectives  of  Section 
6(h)(4)  of  the  Act.** 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  neither  solicited  nor 
received  written  comments  on  this 

proposal. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A}(ii)  of  the 
Act  1"  and  Rule  19b-^(f)(2) ' ' 
thereunder.  Accordingly,  the  proposal 
has  taken  effect  upon  filing  with  the 
Commission.  At  anv  time  within  60 


"The  payment  for  order  flow  fee  does  not  apply 
to  specialist  transactions  or  to  transactions  between: 
(1)  A  ROT  anda  specialist:  (2)  a  ROT  and  a  ROT; 
(3)  a  ROT  and  b  firm:  and  (4)  a  ROT  and  a  broker- 
dealer.  According  to  the  PhLx.  the  fee  is  not 
imposed  with  Respect  to  the  above-specified 
transactions  because  the  primary  focus  of  the 
program  is  to  attract  order  flow  from  customers.  The 
payment  for  ofder  flow  fee  also  does  not  apply  to 
index  or  foreign  currency  options. 

« 15  U.S.C.  ^f(b). 

»15U.S.C.  7  8f(b)(4). 

'"ISU.S.C.  t'8s(b)(3)(A)(ii), 

■1  17  CFR  240.19b-^(f)(2). 


days  after  the  filing  of  the  proposed  rule 
change,  the  Commission  mav  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  WTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-70  and  should  be 
submitted  by  November  20.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFarland, 

Deputy  Secretary 

[FR  Doc.  0,3-27345  Filed  10-29-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48692;  File  No.  SR-SCCP- 
2003-04] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  Relating  to  Permanent 
Approval  of  SCCP's  Restructured 
Limited  Clearing  Business 

October  24.  2003. 

Pursuant  to  Section  19(bj(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
iune  20,  2003,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 


>M7CFR200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  as  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  primarily  bv  SCCP 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

lf\  the  proposed  rule  change,  SCCP 
seeks  to  obtain  permanent  approval  of 
SCCP's  restructured  business  whereby  it 
provides  limited  clearance  and 
settlement  services. 

II.  Self-Regulatopfc-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  permanent  approval 
of  SCCP's  restructured  and  limited 
clearance  and  settlement  business.  In 
connection  with  the  withdrawal  by  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  from  the  securities  depository 
business  (offered  by  its  wholly  owned 
subsidiary  the  Philadelphia  Depository 
Trust  Company  ("Philadep")  and  its 
restructuring  and  limiting  its  clearance 
and  settlement  business  (offered  by  its 
wholly  owned  subsidiary  SCCP),  Phlx, 
SCCP.  Philadep.  National  Securities 
Clearing  Corporation  ("NSCC").  and 
The  Depository  Trust  Company 
("DTC").  entered  into  an  agreement 
dated  as  of  June  18.  1997 
{"Agreement").  Under  the  Agreement. 
the  parties  worked  together  to  assure  the 
orderly  transition  of  most  of  the  day-to- 
day depository  and  clearance  services  of 
the  Philadep  and  SCCP  to  DTC  and 
NSCC.  Pursuant  to  the  Agreement.  SCCP 
ceased  operating  its  continuous  net 
settlement  ( "CNS  ")  system  for 
conducting  settlements  between  SCCP 


and  its  jiarticipants.  As  a  result.  SCCP 
ceased  providing  the  cash  settlement 
services  attendant  to  Philadep's  same- 
day  funds  settlement  system  and  the 
Philadep  settlement  process.  However, 
pursuant  to  the  Agreement,  SCCP 
continued  to  offer  limited  clearing  and 
settlement  services  to  PHLX  members. 

In  December  1997,  the  Commission 
approved  proposed  rule  changes  which 
gave  effect  to  the  Agreement,  which 
reflected  Philadep's  withdrawal  from 
the  depository  business,  and  which 
temporarily  approved  SCCP's 
restructured  and  limited  clearance  and 
settlement  business.^  Subsequently,  the 
Commission  has  extended  the 
temporary  approval  several  times  so  that 
SCCP  could  continue  to  offer 
restructured  and  limited  clearance  and 
settlement  services. ■* 

SCCP  is  hereby  proposing  that  the 
Commission  grant  permanent  approval 
to  its  providing  these  limited  clearance 
and  settlement  services.  SCCP  believes 
tliat  its  restructured  operations  have 
functioned  consistent  with  its  original 
proposed  rule  change.  More  specifically, 
SCCP  believes  its  operations  are 
functioning  well  under  actual  working 
conditions. 

In  the  original  rule  filing  approving 
SCCP's  restructured  business,  many 
SCCP  rules  were  amended  and 
discussed  at  length.  No  new  rule 
changes  are  proposed  at  this  time.  Thus, 
the  purpose  of  the  proposed  rule  change 
is  to  acquire  permanent  approval  of 
SCCP's  restructured  and  limited 
clearing  and  settlement  services,  as 
discussed  in  more  detail  below. 

Under  its  proposal.  SCCP  will 
continue  to  offer  trade  confirmation  and 
recording  services  to  Phlx  members 
effecting  transactions  through  regional 


-  The  Commission  has  modified  parts  of  these 

statements. 


^  Securities  E.xchange  Act  Release  No.  39444 
(December  11.  1997).  62  FR  66703  (December  19, 
1997)  (SR-DTC-97-16.  SR-NSCC-97-08,  SR- 
Philadep-97-04,  SR-SCCP-97-04).  At  that  time, 
the  Commission  stated  that,  "However,  because  a 
part  of  SCCP's  proposed  rule  change  concerns  the 
restructuring  of  SCCP's  operations  to  enable  SCCP 
to  offer  limited  clearing  and  settlement  services  to 
certain  Phbc  members,  the  Commission  finds  that  it 
is  appropriate  to  grant  only  temporary  approval  to 
the  portion  of  SCCP's  proposed  rule  change  that 
amends  SCCP's  By-Laws,  Rules,  or  Procedures  This 
will  allow  the  Commission  and  SCCP  to  see  how 
well  SCCP's  restructured  operations  are  functioning 
under  actual  working  conditions  and  to  determine 
whether  any  adjustments  are  necessary.  Thus,  the 
Commission  is  approving  the  portion  of  SCCP's 
proposal  that  amends  its  Bv-Laws,  Rules  and 
Procedures  through  December  31,  1998." 

■>  Securities  Exchange  Act  Release  Nos.  40872 
(December  31.  1998),  64  FR  1264  (Januar\'  8,  1999) 
(SR-SCCP-98-05):  42320  (January  6,  2000),  65  FR 
2218  (January  13,  2000)  (SR-SCCP-99-04);  43781 
(December  28,  2000),  66  FR  1167  (January  5,  2001) 
(SR-SCCP-00-05):  45227  (January  3,  2002),  67  FR 
1259  (January  9,  2002)  (SR-SCCP-2001-11);  and 
47016  (December  17,  2000),  67  FR  78556  (December 
24.  2002)  (SR-SCCP-2001-12). 


interface  operations  ("RIO")  accounts 
and  ex-clearing  accoimts.  SCCP  will  not 
provide  clearing  guarantees  for  these 
transactions. 

SCCP  will  continue  to  provide  margin 
accounts  for  margin  members  that  clear 
and  settle  their  transactions  through 
SCCP's  Omnibus  Clearance  and 
Settlement  Account  at  NSCC.^'  SCCP 
will  continue  to  have  the  right  to 
demand  at  any  time  that  a  margin 
member  provide  additional  margin 
based  upon  SCCP's  review  of  the  margin 
member's  security  positions  held  in  its 
margin  account  at  SCCP.  SCCP  will 
retain  the  margin  thresholds  specified  in 
its  Procedures  and  will  continue  to  have 
the  right  to  require  adequate  assurances 
or  additional  margin  in  addition  to  the 
minimum  margin  thresholds  in  order  to 
protect  SCCP  in  issues  deemed  by  SCCP 
to  warrant  additional  protection.  SCCP 
may  also  continue  to  demand  any  such 
margin  payments  in  federal  funds  in 
accordance  with  its  Procedures. 

SCCP  will  continue  to  issue  margin 
calls  to  any  margin  member  when  the 
margin  requirement  exceeds  the 
"account  equiU,"  as  defined  in  SCCP's 
Rules.  SCCP  may  waive  any  amount  that 
would  trigger  a  margin  call  not 
exceeding  S500.  Any  failure  to  meet  a 
margin  call  will  subject  such  delinquent 
margin  member  to  SCCP's  rules 
governing  disciplinary  proceedings  and 
penalties  as  well  as  to  the  late  penalties 
specified  in  SCCP  rules.  SCCP  can  cease 
to  act  for  such  delinquent  margin 
members  and  can  retain  a  lien  on  all 
such  margin  members'  accounts  and 
securities  therein. 

SCCP  will  continue  to  maintain 
records  on  each  individual  margin 
account.  SCCP  will  continue  to 
maintain  the  Omnibus  Clearance  and 
Settlement  Account  at  NSCC  to  reflect 
all  positions  in  SCCP's  margin  accounts. 
SC(IP  will  continue  to  guarantee  the 
settlement  obligations  of  the  Omnibus 
Clearance  and  Settlement  Account  to 
NSCC.  In  turn,  pursuant  to  the 
Agreement,  Phlx  would  continue  to 
guarantee  SCCP's  obligations  to  NSCC. 

SCCP's  books  and  records  for  the 
Omnibus  Clesirance  and  Settlement 
Account  will  continue  to  reflect  all 
activity  that  occurs  in  such  account  at 
NSCC.  At  any  time  prior  to  midnight 
Philadelphia  time  on  the  next  business 
day  after  SCCP  receives  a  margin 


">  SCCP  will  continue  to  offer  mai^n  services  only 
to:  (1)  PHLX  equity  specialists  for  their  specialists 
and  aJlemative  specialists  transactions,  as  well  as 
for  their  propriety  transactions  in  sectirities  for 
which  they  are  appointed  as  specialists  or 
alternative  specialists  and  (2)  PHLX  members  listed 
on  a  schedule  that  are  not  PHLX  equity  specialists 
for  their  propriety  transactions  I'nder  the 
Agreement.  SCCP  may  add  other  PHLX  members  to 
the  schedule  subject  to  NSCC's  approval. 
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members  trade,  SCCP  will  continue  to 
be  entitled  to  reverse  the  trade  from  the 
member's  account.  SCCP  would 
continue  to  settle  the  Omnibus 
Clearance  and  Settlement  Account  with 
NSCC  each  business  day  in  accordance 
with  NSCC's  Rules  and  Procedures. 
Accordingly,  SCCP  would  continue  to 
be  subject  to  NSCC's  Rules. 

Through  the  Omnibus  Clearance  and 
Settlement  Account,  SCCP  will  continue 
to  have  one  composite  settlement  per 
day  with  NSCC.  SCCP  will  maintain 
line  of  credit  ("LOC")  arrangements 
with  one  or  more  commercial  banks 
sufficient  to  support  anticipated  funding 
needs  of  the  underlying  margin 
accounts. 

To  ensure  that  margin  members  have 
an  efficient  way  to  obtain  securities 
depository  services  after  the  closure  of 
Philadep's  depository  service,  SCCP 
opened  a  NSCC-sponsored  depository 
account  at  DTC.  In  the  event  that  margin 
members  effect  trades  in  securities  not 
eligible  for  custodial  services  in  DTC's 
book-entry  system,  SCCP  would 
continue  to  utilize  the  Direct  Clearing 
Service  to  settle  these  transactions. 
SCCP  would  continue  to  perform 
bookkeeping  and  reconciliation  services 
for  the  Omnibus  Clearance  and 
Settlement  Account  and  its  related  DTC 
custody  account  pursuant  to  SCCP 
Procedures. 

Clearly  SCCP,  as  a  NSCC  clearing 
member  and  NSCC  sponsored 
participant  of  DTC,  will  continue  to  be 
required  to  provide  NSCC  with  clearing 
fund  contributions. 

SCCP  will  continue  to  apply  a  fixed 
$35,000  contribution  for  the  specialist 
margin  account  and  non-specialist 
margin  account  categories  and  a 
contribution  of  510,000  to  $75,000  for 
RIO  accounts,  depending  upon  monthly 
trading  activity.  Participants  engaging  in 
more  than  one  account  type  activity  will 
continue  to  be  subject  only  to  the 
formula  that  would  generate  the  highest 
contribution. 

SCCP  b»>lieves  permanent  approval  of 
SCCP's  restructured  and  limited 
clearance  <ind  settlement  services  is 
consistent  uith  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  and  in  particular  with 
Section  17A(b)(3)(F)  which  requires  that 
a  clearing  agency  be  organized  and  its 
rules  be  designed,  among  other  things, 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  safeguard  funds  and 
securities  in  its  possession  and  control, 
and  to  remove  impediments  to  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
SCCP  believes  that  permanent  approval 


of  SCCP's  restructured  business  should 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  integrating  and 
consolidating  clearing  services  available 
to  the  industry;  further,  it  should  assure 
the  safeguarding  of  securities  and  funds 
in. the  custody  or  control  of  SCCP  or  for 
which  SCCP  is  responsible. 

(Bj  Self-Regalatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  ruh-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2003-04.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  conunents  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conxmunications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 

For  the  Commission  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-27346  Filed  10-29-03;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Inforrration  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1,  1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  approval  of  existing 
information  collections,  revisions  to 
OMB-approved  information  collections, 
and  extensions  (no  change)  of  OMB- 
approved  information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility,  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

(OMB)  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  SSA, 
New  Executive  Building,  Room 
10235.  725  17th  St.,  NW., 
Washington,  DC  20503,  Fax:  202- 
395-6974. 

(SSA)  Social  Security  Administration, 
DCFAM,  Attn;  Reports  Clearance 
Officer.  1338  Annex  Building,  6401 


■17CFR  200.3O-3(a)(12). 
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Security  Blvd..  Baltimore.  MD  21235. 

Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

1.  Statement  of  Household  Expenses 
and  Contributions— 20  CFR  416.1130- 
.1148-0960-0456.  Eligibility  for 
Supplemental  Security  Income  (SSI)  is 
based  on  need.  A  factor  for  determining 
need  is  whether  an  individual  receives 
in-kind  support  and  maintenance  in  the 
form  of  food  and  shelter  provided  bv 
other  persons.  SSA  collects  information 
on  form  SSA-8011-F3  to  determine  the 
existence  and  amount  of  in-kind 
support  and  maintenance  received  bv  a 
claimant/beneficiary  of  SSI  SSA  uses 
the  information  to  determine  eligibilitv 
and  payment  amount  under  this 
program.  The  respondents  are  members 
of  SSI  claimants'/beneficiaries' 
households. 

Type  of  Request:  Revision  of  an  OMB- 
approved  Information  Collection. 

Number  of  Respondents:  400,000. 

Frequency  of  Response:  1. 

Average  Rurden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  100.000 
hours. 

2.  Blood  Donor  Locator  Senice — 20 
CFR  401.200-0960-0501.  Section 
1141(a)  of  the  Social  Securitv  Act  and 
42  U.S.C.  1320b-ll  require  that 
participating  State  agencies  provide  the 
SSA  Blood  Donor  Locator  Ser\ice 
(BDLS)  with  specific  information  on 
blood  donors  who  have  tested  positive 
for  Human  Immunodeficiency  Virus 
(HIV).  SSA  uses  the  information  to 
identif\-  the  donor  and  to  locate  the 
donor's  address  in  SSA  records  for  the 


purpose  of  notifying  the  states  and 
assuring  that  states  meet  regulatorv 
requirements  to  qualifv  for  using  the 
BDLS.  SSA  will  retain  no  record  of  the 
request  or  the  information  after 
processing  has  been  completed.  The 
respondents  are  participating  State 
agencies  acting  on  behalf  of  authorized 
blood  donor  facilities. 

Type  of  Request  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  10. 

Frequency  of  Response:  5. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  12.5  hours. 

3.  Discrimination  Complaint  Form — 
0960-0585.  The  information  collected 
on  form  SSA^37  is  used  by  SSA  to 
investigate  and  informally  resolve 
complaints  of  discrimination  based  on 
race,  color,  national  origin,  sex,  age, 
religion,  and  retaliation  in  anv  program 
or  activity  conducted  bv  SSA.  A  person 
who  believes  that  he  or  she  has  been 
discriminated  against  on  anv  of  the 
above  basis  may  file  a  written  complaint 
of  discrimination.  The  information  will 
be  used  to  identif\-  the  complainant; 
identify  the  alleged  discriminatory  act; 
ascertain  the  date  of  such  alleged  act; 
obtain  the  identity  of  the  individuaUsj/ 
facility/component  that  allegedly 
discriminated;  and  ascertain  other 
relevant  information  that  would  assist 
in  the  investigation  and  resolution  of 
the  complaints.  The  respondents  are 
individuals  who  allege  discrimination 
on  the  grounds  described  above. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  98. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  98  hours. 

4.  Benefits  Planning,  Assistance,  and 
Outreach  (BPAO)  Program — 0960-€629. 

Background 

SSA  awarded  cooperative  agreements 
to  establish  community-based  benefits 


plaiuiing,  assistance,  and  outreach 
projects  in  ever>'  State  and  U.S. 
Territory,  as  authorized  under  section 
1149  of  the  Social  Securitv  Act. 
Potential  awardees  were  State  and  local 
governments,  public  and  private 
organizations,  and  nonprofit  and  for- 
profit  organizations.  SSA  intended  to 
establish  as  many  projects  as  needed  to 
ensure  State-wide  coverage  for  all  Social 
Security  Disability  Insurance  (SSDI)  and 
Supplemental  Security  Income  (SSI) 
beneficiaries  nationally.  The  projects 
funded  under  this  cooperative 
agreement  program  are  part  of  SSA's 
strategy  to  increase  the  number  of 
beneficiaries  who  return  to  work  and 
achieve  self-sufficiency  as  the  result  of 
delivering  direct  services  to  them.  The 
overall  goal  of  the  program  is  to 
disseminate  accurate  information 
concerning  work  incentives  programs 
and  issues  related  to  youth  programs,  to 
beneficiaries  with  disabilities  (including 
transition-to-work  aged  youth),  in  order 
to  enable  them  to  make  informed 
choices  about  work. 

Collection  Activities 

The  BPAO  project  collects  identifying 
information  from  the  project  sites  and 
benefits  specialists.  In  addition,  data  are 
collected  from  the  beneficiaries  on 
background,  employment,  training, 
benefits,  and  work  incentives.  We  use 
the  information  to  manage  the  program, 
with  particular  emphasis  on  contract 
administration,  budgeting,  and  training. 
In  addition.  SSA  uses  the  information  to 
evaluate  the  efficacy  of  the  program  and 
to  ensure  that  those  dollars  appropriated 
for  BPAO  services  are  being  spent  on 
SSA  beneficiaries.  The  project  data  will 
be  valuable  to  SSA  in  its  analvsis  of  and 
future  planning  for  the  SSDI  and  SSI 
programs. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 


Title  of  collection 


Site  

Specialist  .. 
Beneficiary 


Number  of 

annual 
responses 


147 

422 

60,000 


Frequency  of 
response 


Average 
burden  per 

response 
(in  minutes) 


Estimated 

annual  burden 

hours 


1.8 
1.8 
5.3 


4.4 

12.6 
5.300 


Total  burden  hours  for  this  request: 

5.317. 

5.  Application  for  Supplemental 
Security  Income— 20  CFR  416.305-335- 
0960-0229.  The  information  collected 
using  Form  SSA-8000-BK  or  during  a 
personal  interview  is  needed  and  used 


to  determine  eligibility  for  SSI  and  the 
amount  of  benefits  payable.  The 
respondents  are  applicants  for  SSI 
payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  1,128,374. 


Frequency  of  Response:  1. 
Average  Burden  Per  Response:  40 
minutes. 

Estimated  Annual  Burden:  752,249 
hours. 

6.  Pre-1957  Military  Service  Federal 
Benefit  Questionnaire — 20  CFR 


i 
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404.1301-1371 — 0960-0120.  Form  SSA- 
2512  collects  data  used  in  the  claims 
adjudication  process  to  grant  gratuitous 
military  wage  credits,  when  applicable, 
and  solicits  sufficient  information  to 
make  a  determination  of  eligibility.  The 
respondents  are  individuals  who  are 
applying  for  Social  Security  benefits  on 
the  record  of  a  wage  earner  with  pre- 
1957  military  service. 

Tvpe  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
Number  of  Respondents:  12.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

II.  The  information  collections  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1 .  Application  for  Widow's  or 
Widower's  Insurance  Benefits — 20  CFR 
■  404.335-338 — 0960-0004.  SSA  uses  the 
information  collected  on  the  form  SSA- 
10-BK  or  during  a  personal  interview  to 
determine  if  the  applicant  meets  the 
statutory  and  regulatory  conditions  for 
entitlement  to  widovv(er)'s  benefits.  The 
respondents  are  applicants  for 
Widow{er)'s  benefits. 

Tvpe  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 
Number  of  Respondents:  288.580. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  72,145 
hours. 

2  Subpart  T — State  Supplementation 
Provisions— 20  CFR  416.2095-2099— 
0960-0240.  Section  1618  of  the  Social 
Security  Act  contains  pass  along 
provisions  of  the  Social  Security 
Amendments.  These  provisions  require 
States  that  supplement  the  Federal  SSI 
benefits  pass  along  Federal  cost-of- 
living  increases  to  the  individuals  who 
are  eligible  for  State  Supplementary 
benefit  p^.vments.  If  the  State  fails  to 
keep  payments  at  the  required  level,  it 
becomes  ineligible  for  Medicaid 
reimbursement  under  Title  XIX  of  the 
Social  Security  Act.  Social  Security 
rules  at  20  CFR  416.2099  require  the 
States  to  report  mandatory  minimum 
and  optional  supplementary'  payment 
data  to  SSA.  The  information  is  used  to 
determine  compliance  with  the  law  and 
regulations.  The  respondents  are  States 
that  supplement  Federal  SSI  payments. 


Tvpe  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  16. 

Number  of  Responses:  15  states  report 
quarterly,  11  states  report  annually. 

Average  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  71  hours. 

3.  Request  for  Replacement  SSA- 
1099/SSA-W42S  Social  Security 
Benefits  Statement— 20  CFR  401.45— 
0960-0583.  The  information  requested 
by  SSA  via  the  Internet  will  be  used  to 
verif\'  identity  and  to  provide 
replacement  copies  of  Form  SSA-1099/ 
SSA-1042,  which  are  needed  to  prepare 
Federal  tax  returns.  This  Internet  option 
to  request  a  replacement  SSA-1099/ 
SSA-1042  eliminates  the  need  for  a 
phone  call  to  a  teleservice  center  or  a 
visit  to  a  field  office.  The  respondents 
are  beneficiaries  who  request  a 
replacement  SSA-1099/1042  via  the 
Internet. 

T\-pe  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  21,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  1.5 
minutes. 

Estimated  Average  Burden:  525  hours. 

4.  Application  of  Circuit  Court  Law: 
20  CFR  404.985  and  416.1485—0960- 
0581.  Social  Security  rules  at  20  CFR 
404.985  and  416.1485  inform  claimants 
of  their  right  to  request  that  a  published 
Acquiescence  Ruling  (AR)  be  applied  to 
a  prior  determination  when  we  make  a 
determination  or  decision  on  a  claim 
between  the  date  of  the  Circuit  Court 
decision  and  the  date  we  publish  the 
AR.  The  regulations  also  specify  that 
claimants  can  request  that  the  AR  be 
applied  to  a  prior  determination  or 
decision  by  submitting  s  statement  that 
demonstrates  how  the  AR  could  change 
the  prior  determination  or  decision. 
SSA  will  use  the  information  provided 
in  the  statement  to  readjudicate  the 
claim  if  the  claimant  demonstrates  the 
Ruling  could  change  the  prior 
determination.  Claimants  may  use 
FormSSA-795,  Statement  of  Claimant  or 
Other  Person  (0960-0045)  or  submit  a 
written  request,  to  request  and  support 
application  of  a  published  AR  to  the 
prior  determination  or  decision.  The 
respondents  are  claimants  whose 
determinations  or  decisions  on  their 
claims  may  be  affected  by  an  AR. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  28,333 
hours. 

5.  Integrated  Registration  for 
Employers  and  Submitters  (IRES) — 


0960-0626.  The  IRES  authentication 
system  is  a  free  service  designed  to 
allow  employers  to  access  SSA's 
electronic  wage  reporting  services,  and 
to  replace  the  use  of  a  handwritten 
signature  with  an  electronic  signature. 
Employer  representatives  use  an  IRES- 
generated  personal  identification 
number  (PIN)  and  password  as  their 
electronic  signature.  IRES  is  designed  to 
be  more  efficient,  reducing  the  costs  to 
both  employers  and  SSA,  and  will 
facilitate  the  filing  of  wage  data 
electronically.  SSA's  paramount  interest 
in  the  development  of  IRES  was  to 
ensure  that  the  new  electronic  method 
of  identifying  wage  report  submitters 
provides  the  name  security  features  as 
the  current  paper-based  method. 
Security  features  include  message 
integrity,  originator  authentication,  non- 
repudiation  and  confidentiality.  The 
PIN  and  password  will  be  issued  to  an 
individual  designated  by  the  employer 
after  SSA  authenticates  the  company 
and  contact  information  provided  by  the 
individual.  SSA  uses  the  IRES  in 
conjunction  with  SSA's  wage  reporting 
processes.  It  is  used  as  the  gateway  for 
electronic  wage  reporting  and  the  online 
employee  verification  service.  IRES  will 
also  be  used  when  SSA  implements 
additional  electronic  services  such  as 
electronic  notices  and  error  information, 
and  to  authenticate  representatives  of 
organizational  representative  payees  in 
a  limited  Proof  of  Concept  study.  Also, 
the  PIN  will  be  used  in  the  Annual 
Wage  Reporting  diskette  process  to 
replace  IRS  paper  form  6559.  SSA  has 
received  approval  from  IRS  to  use  aji 
alternative  signature.  Respondents  to 
IRES  will  be  Employers  and  Submitters 
who  utilize  SSA's  electronic  wage 
reporting  and  online  employee 
verification  services. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection, 
Number  of  Respondents:  250,120. 
Number  of  Responses:  1. 
Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  8,337 
hours. 

6.  Request  for  Internet  Services — 
Password— 0960-0632.  SSA  uses  a  PIN/ 
password  process  for  verifying  the 
identity  of  individuals  who  choose  to 
use  the  Internet  and  Automated 
Telephone  Response  in  order  to  conduct 
business  with  the  agency.  An  individual 
will  be  requested  to  provide  certain 
information  about  himself  or  herself  that 
SSA  can  verifv"  in  its  records  in  order  to 
obtain  a  password  for  use  with  its 
electronic  services.  The  information  that 
SSA  collects  varies  depending  on 
individual  circumstances.  Some 
examples  of  the  information  collected 
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are:  name,  social  security  number, 
password  request  code,  benefit  payment 
amount,  and  other  shared  secret  types  of 
information  from  SSA  records.  Once  the 
requestor'.s  identity  is  yerified.  SSA 
issues  a  PIN  to  the  requestor  which  will 
allow  theni  to  establish  a  password  for 
use  with  SSA  Internet/telephone 
transactions.  Until  now,  the  services 
offered  haye  been  primarily  to 
beneficiaries  receiving  benefits  under 
title  II  of  the  Social  Security  Act. 
including  Retirement.  Survivors  and 
Disability  benefits.  SSA  now  offers  the 
opportunity  for  certain  beneficiaries 
receiving  benefits  under  title  XVI  of  the 
Social  Security  Af:t,  known  as  SSI.  to 
report  their  wages  electronically.  SSA 
has  initiated  a  6-month  Proof  of  Concept 
project  to  test  the  beneficiary  acceptance 
of  this  technology  for  reporting  wages. 
Participation  in  this  Proof  of  Concept  is 
voluntar}'.  Individuals  who  must  report 
wages  include  SSI  beneficiaries,  and.  in 
some  cases,  the  parent  or  spouse  of  the 
SSI  beneficiary.  In  order  to  use  SSA's 
electronic  services.  SSA  must 
authenticate  the  person  using  its  PIN/ 
password  process  to  protect  the 
information  in  its  records  from  those  not 
authorized  to  receive  it.  This  technology' 
is  expected  to  be  more  secure,  less 
burdensome,  faster  and  provide  better 
customer  service  than  other  available 
options.  The  respondents  are 
individuals  who  elect  to  conduct 
business  with  the  agency  in  an 
electronic  medium. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  412.267. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  68,711 
hours. 

7.  Student  Reporting  Form— 20  CFR 
404  Subpart  B.  and  20  CFR  422 
Subparts  D  &■  E— 0960-0038.  Form 
SSA-1383  is  used  by  Social  Security 
student  beneficiaries  to  report  events  or 
changes  that  may  affect  continuing 
entitlement  to  these  benefits.  We  are 
revising  this  form  in  order  to  solicit 
information  about  incarceration  in 
compliance  with  current  law.  The 
respondents  are  Social  Security  student 
beneficiaries. 

Type  of  Request:  Revision  of  an  OMB- 
approved  Information  Collection. 

Number  of  Respondents:  75.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  7.500 
hours. 

8.  Waiver  of  Right  to  Appear:  20  CFR 
404.913-914,20  CFR  404.916(b){5l:  20 
CFR  416. 1413-. 1414  and  1416fbll5l— 


0960-0534.  SSA  uses  Form  SSA-773- 
U4  to  provide  claimants  with  an 
effective  means  of  requesting  a  waiver  of 
their  right  to  appear  at  a  disability 
hearing.  The  information  collected  will 
be  used  as  documentation  that 
claimants  understand  their  rights  to 
appear  and  the  effects  of  the  decision  to 
waive  this  right.  The  respondents  are 
claimants  under  Title  II  (Old-Age, 
Survivors  and  Disability  Insurance)  and 
Title  XVI  (SSI)  of  the  Social  Security 
Act.  who  wish  to  waive  their  right  to  a 
disability  hearing. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Annual  Burden:  10  hours. 

III.  Action:  Notice  ofOMB  Approval. 
As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
SSA  is  providing  notice  of  OMB's 
approval  of  the  information  collections 
in  20  CFR  parts  404  subpart  P  &  416 
subpart  I.  In  accordance  with  the 
Paperwork  Reduction  Act.  persons  are 
not  required  to  respond  to  an 
information  collection  unless  it  displays 
a  valid  Office  of  Management  and 
Budget  control  number.  The  OMB 
Number  is  0960-0654,  which  expires 
October  31.  2006. 

Dated:  October  23.  2003. 

Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

|FR  Doc.  03-27347  Filed  10-29-03;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  SB  for  the  Office  of  the 
Inspector  General  (OIG)  is  being 
amended  to  add,  revise,  and  delete 
functions;  retitle  the  name  of  the  Office 
of  the  Counsel  to  the  Inspector  General; 
as  well  as.  make  several  administrative 
and  clerical  revisions.  The  material 
changes  are  as  follows:  The  Immediate 
Office  of  the  Inspector  General  is  being 
revised  to  add  functions;  the  Office  of 
Executive  Operations  within  the  Office 
of  the  Inspector  General  is  also  being 
revised  to  add  and  delete  functions;  the 
Office  of  the  Counsel  to  the  Inspector 
General  is  being  retitled;  and  the  Office 
of  Investigations,  within  the  Office  of 


the  Inspector  General  is  being  revised  to 
add  and  delete  functions. 
Section  88.00     The  Office  of  the 
Inspector  General — (Mission); 

Delete  in  its  entirety  and  replace  with 
the  following; 

The  Office  of  the  Inspector  General 
(OIG)  is  directly  responsible  for  meeting 
the  statutory  mission  of  promoting 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  Social  Security 
Administration  (SSA)  programs  and 
operations  and  to  prevent  and  detect 
fraud,  waste,  abuse,  and 
mismanagement  in  such  programs  and 
operations.  To  accomplish  this  mission, 
the  OIG  directs,  conducts  and 
super\'ises  a  comprehensive  program  of 
audits,  evaluations  and  investigations, 
relating  to  SSA's  programs  and 
operations.  OIG  also  searches  for  and 
reports  systemic  weaknesses  in  SSA 
programs  and  operations,  makes 
recommendations  for  needed 
improvements,  and  corrective  action. 
Section  S8.10     The  Office  of  the 
Inspector  General  — (Organization); 

Delete  in  its  entirety  and  replace  with 
the  following; 

The  Office  of  the  Inspector  General 
under  the  leadership  of  the  Inspector 
General  includes  the; 

A.  Inspector  General  (SB) 

B.  Deputy  Inspector  General  (SB) 

C.  Immediate  Office  of  the  Inspector 
General  (S8A) 

D.  Office  of  Investigations  (S8B) 

E.  Office  of  Audit  (S8C) 

F.  Office  of  Executive  Operations 
(OEO)  (S8L)  -^ 

G.  Office  of  the  Chief  Counsel  to  the 
Inspector  General  (S8H) 

Section  S8.20     The  Office  of  the 
Inspector  General — (Functions): 

Delete  paragraph  C  in  its  entirety  and 
replace  with  the  following: 

C.  The  Immediate  Office  of  the 
Inspector  General  (SSA)  provides  the 
Inspector  General  and  Deputy  Inspector 
General  w-ith  staff  assistance  on  the  full 
range  of  their  responsibilities  and 
administers  a  comprehensive 
Professional  Responsibility  and  Quality 
Assurance  program  that  ensures  the 
adequacy  of  OIG  compliance  with  its 
policies  and  procedures,  internal 
controls  and  professional  standards.  In 
addition,  the  Immediate  OIG  oversees 
the  Ombudsman  program  to  provide 
OIG  employees  with  confidential  and 
informal  assistance  for  resolving  work- 
related  conflicts,  disputes,  and 
grievances;  to  promote  fair  and 
equitable  treatment  within  OIG:  and  to 
work  towards  improving  the  overall 
quality  of  worklife  for  OIG  employees. 
The  Inunediate  OIG  also  directs  reviews 
and  takes  actions  to  ensure  the 
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adequacy  of  OIG  internal  controls  in 
accordance  with  the  Federal  Managers' 
Financial  Integrity  Act. 

Delete  paragraph  D  in  its  entirety  and 
replace  with  the  following: 

D.  The  Office  of  Investigations  (OI) 
(S8B)  conducts  and  coordinates 
investigative  activity  related  to  fraud, 
waste,  abuse,  and  mismanagement  in 
SSA  programs  and  operations  including 
wrongdoing  by  individuals  such  as 
applicants,  grantees,  or  contractors 
perpetrating  criminal  activity  against 
SSA  programs  and  operations.  OI  also 
investigates  allegations  of  employee 
misconduct  in  the  performance  of  their 
official  duties. 

This  office  serves  as  the  OIG  liaison 
to  the  Department  of  Justice  on  all 
matters  relating  to  investigations  of  SSA 
programs  and  personnel,  and  reports  to 
the  Attorney  General  when  OIG  has 
reason  to  believe  Federal  criminal  law 
hJs  been  violated.  01  works  with  other 
investigative  agencies  and  organizations 
on  special  projects  and  assignments.  In 
support  of  its  mission.  OI  carries  out 
and  maintains  an  internal  quality 
assurance  system. 

Delete  paragraph  E  in  its  entirety  and 
replace  with  the  following: 

E.  The  Office  of  Audit  (OA)  (S8C) 
conducts  and/or  supervises 
comprehensive  financial  and 
performance  audits  of  SSA's  programs 
and  operations  and  makes 
recommendations  to  ensure  that 
program  objectives  and  operational 
functions  are  achieved  effectively  and 
efficiently.  Financial  audits,  required  by 
the  Chief  Financial  Officers'  Act  of 
1990,  assess  whether  SSA's  financial 
statements  fairly  present  the  Agency's 
financial  position,  results  of  operations, 
and  cash  flow.  Performance  audits 
review  the  economy,  efficiency,  and 
effectiveness  of  SSA's  programs  and 
operations,  OA  also  conducts  short-term 
management  and  program  evaluations 
focused  on  issues  of  concern  to  SSA,  the 
Congress,  and  the  general  public. 
Evaluations  often  focus  on  identifying 
and  recommending  ways  to  prevent  and 
minimize  program  and  operational 
fraud,  waste,  and  abuse,  as  well  as 
inefficiency  and  ineffectiveness,  rather 
than  detecting  problems  after  they 
occur. 

Delete  paragraph  F  "^  in  its  entirety 
and  replace  with  the  following: 

F.  The  Office  of  Executive  Operations 
(OEO)  (SSL)  provides  administrative 
and  management  support  to  the 
Inspector  General,  Deputy  Inspector 
General  and  all  OIG  components.  OEO 
manages  OIG's  external  and  public 
affairs  programs  and  serves  as  the 
primary  resource  for  those  seeking 
information  about  OIG.  OEO  develops 


press  releases  and  coordinates 
information  exchange  among  media 
outlets.  OEO  prepares  publications  and 
congressional  correspondence  and 
coordinates  reporting  requirements  and 
interagency  activities.  OEO  is 
responsible  for  strategic  planning, 
organizational  performance 
management  and  reporting.  OEO 
formulates  and  executes  the  OIG  budget 
and  confers  with  the  Office  of  the 
Commissioner,  the  Office  of 
Management  and  Budget  and  the 
Congress  on  budget  matters  OEO 
performs  physical  site  facility  and 
logistical  planning  for  OIG  components. 
OEO  is  responsible  for  property 
management  and  accountability.  OEO 
develops  and  maintains  internal  OIG 
administrative  and  management  policy 
and  procedures.  OEO  performs  all 
human  resource  support  activities  for 
OIG  including  recruitment,  equal 
employment  opportunity,  personnel 
management,  position  management, 
performance  management,  disciplinary 
actions,  staff  training  and  development, 
personnel  security  and  human  resource 
policy.  OEO  provides  and  manages 
information  technology  for  OIG.  This 
includes  the  planning,  design, 
development,  testing,  implementation 
and  maintenance  of  hardware,  software 
and  telecommunications  networks  to 
support  OIG's  mission.  OEO  is 
responsible  for  the  security  of  sensitive 
electronic  data  relating  to  investigations, 
audits  and  legal  proceedings.  OEO 
develops  and  administers  systems 
security  plans  for  OIG. 

Retitle  paragraph  G.,  the  Office  of  the 
Counsel  to  the  Inspector  General  (OCIG) 
(S8H)  '  to  the  Office  of  the  Chief 
Counsel  to  the  Lispector  General 
(OCCIG). 

Section  S8B.00     The  Office  of 
Investigations — (Mission): 

Delete  .3rd  sentence,  and  replace  with 
the  following: 

Serves  as  OIG's  liaison  to  the 
Department  of  Justice  on  all  matters 
relating  to  investigations  of  SSA 
programs  and  personnel  and  reports  to 
the  Attorney  General  when  GIG  has 
reason  to  believe  Federal  criminal  law 
has  been  violated.  Delete  4th  sentence, 
and  replace  with  the  following: 

OI  works  with  other  investigative 
agencies  and  organizations  on  special 
projects  end  assignments. 

Delete  Sth  sentence,  and  replace  with 
the  following; 

In  support  of  its  mission,  01  carries 
out  and  maintains  an  internal  quality 
assurance  system. 
Section  S8B. 10     The  Office  of 
Investigations — (Organization): 

Delete  in  its  entirety  and  replace  with 
the  following: 


The  Office  of  hivestigations  (S8B) 
under  the  leadership  of  the  Assistant 
Inspector  General  for  Investigations, 
includes  the: 

A.  Assistant  Inspector  General  for 
Investigations  (S8B) 

B.  Deputy  Assistant  Inspector  General 
for  Investigations — Field  Operations 

C.  Deputy  Assistant  Inspector  General 
for  Investigations — National 
Investigative  Operations 

D.  Immediate  Office  of  the  Assistant 
Inspector  General  for  Investigations 
(S8B) 

E.  Strategic  Enforcement  Division 
(SED)  (S8BA)  2 

F.  Enforcement  Operations  Division 
(EOD)  (S8BC) 

G.  Critical  Infrastructure  Division 
(CID)  (S8BV)  •» 

H.  New  York  Field  Division  (NYFD) 
(S8BG) 

I.  Boston  Field  Division  (BFD)  (S8BH) 

J.  Atlanta  Field  Division  (AFD)  (S8BK) 

K.  Chicago  Field  Division  (CFD) 
(S8BM) 

L.  Los  Angeles  Field  Division  (LAFD) 
(S8BN) 

M.  Dallas  Field  Division  (DFD) 
(S8BP)^ 

N.  Philadelphia  Field  Division  (PFD) 
(S8BQJ 

O.  St.  Louis  Field  Division  (SLFD) 
(S8BR) 

P.  Denver  Field  Division  (DVFD) 
(S8BS) 

Q.  Seattle  Field  Division  (SFD)  (S8BT) 

R.  Allegation  Management  Division 
(AMD)  (S8BU)3 

S.  Manpower  arxd  Administration 
Division  (MAD)  (SSBW)" 
Section  S8B.20     The  Office  of 
Investigations — (Functions) : 

Delete  B  in  its  entirety  and  replace 
with  the  following: 

B.  Deputy  Assistant  Inspector  General 
for  Investigations — Field  Operations 
provides  line  program  planning  and 
control  capability  for  field  investigative 
operations.  Based  on  program 
evaluations  and  operating  reports, 
develops  standards  and  guidelines  for 
redelegation  of  responsibilities  to  field 
Special  Agents-in-Charge.  Represents 
the  AIGI  in  developing  and  fostering 
optimum  public  relationships  with  all 
concerned  in  field  OIG  investigative 
activity. 

Delete  C  in  its  entirety  and  replace 
with  the  following: 

C.  Deputy  Assistant  Inspector  General 
for  Investigations — National 
Investigative  Operations  provides  line 
program  planning  and  control  capability 
for  national  investigative  operations. 
Based  on  program  evaluations  and 
operating  reports,  develops  standards 
and  guidelines  for  redelegation  of 
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responsibilities  to  Headquarters  Special 
Agents-in-Charge.  Represents  the  AIGI 
in  developing  and  fostering  optimum 
public  relationships  with  all  concerned 
in  national  OIG  investigative  activity. 

Reletter  C  to  D. 

Retitle  paragraph  D  to  E  and  replace 
with  the  following: 

E.  The  Strategic  Enforcement  Division 
(SED)(S8BA)  develops  and  implements 
innovative  anti-fraud  initiatives. 
consistent  with  OIG  strategic  plans,  to 
protect  SSA  programs  and  operations 
from  fraud,  waste,  and  abuse.  SED  is 
also  responsible  for  planning  and 
coordinating  related  multi-jurisdictional 
investigative  activities  for  OI  while 
promoting  the  judicious  and  effective 
use  of  available  resources.  SED 
responsibilities  include: 

1,  Identifying  systemic  and 
programmatic  vulnerabilities  in  SSA's 
operations  and  making 
recommendations  for  changes  to  the 
appropriate  official. 

2.  In  accordance  with  applicable  law 
and  p)olicy.  providing  pertinent 
information  from  DIG  records  to  assist 
Federal,  State,  and  local  investigative 
agencies  in  detecting,  investigating  and 
pro.secuting  fraud.'  - 

Retitle  paragraph  E  to  F  and  replace 
with  the  following: 

F.  The  Enforcement  Operations 
Division  (EOD)  (S8BC)  is  responsible  for 
the  administration,  training,  policy 
development,  and  oversight  of  the 
investigative  operations  conducted  by 
components  within  OI.  The  Division  is 
also  responsible  for  dav-to-dav 
coordination  of  the  investigative  and 
administrative  information  flow 
between  01  headquarters  and  the  field 
division  offices.  EOD  responsibilities 
include: 

1.  Providing  liaison  with  other  law 
enforcement  agencies  and  the  SSA 
components  that  require  assistance  or 
providing  assistance  to  OI  investigative 
field  offices. 

2.  Preparing  reports  and  developing 
projects  which  respond  to  requests  and 
requirements  established  by  the 
Inspectoi  General,  SSA  organizations,  or 
the  Congress. 

3.  Providing  oversight  of  the  Regional 
Anti-Fraud  Committees  in  each  of  the 
10  field  divisions. 

4.  Managing  requests  for  forensic 
services  and  polygraphs. 

5.  Providing  oversight  for 
investigations  of  Representative  Payees, 

6.  Providing  oversight  for  all  01 
activities  relating  to  Homeland  Securitw 

Delete  the  2nd  paragraph  E  in  its 
entirety. 

Retitle  paragraph  F  to  G  and  replace 
with  the  following: 

G.  The  Critical  Infrastructure  Division 
(CID)  (S8BV]  coordinates  with  various 


SSA  components  and  Government 
agencies  to  ensure  that  OIG  is  aware  of 
the  latest  concerns,  requirements,  and 
techniques  relating  to  critical 
infrastructure  protection.  The  Division 
also  manages  the  OI  Electronic  Crimes 
Team. 

Retitle  paragraph  G  to  H  and  replace 
with  the  following: 

H.  The  New  York  Field  Division 
(NYFD)  (S8BG)  is  responsible  for 
conducting  criminal,  civil,  and 
administrative  investigations  of  fraud, 
waste,  and  abuse  involving  Social 
Security  programs  and  operations 
within  its  designated  geographic  area. 
Investigative  efforts  by  the  division  lead 
to  criminal  convictions,  civil  monetarv 
penalties,  and/or  administrative 
sanctions. 

Retitle  paragraph  H  to  1  and  replace 
with  the  following: 

I.  The  Boston  Field  Division  (BFD) 
(S8BH)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social  Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetary*'  penalties, 
and/or  administrative  sanctions. 

Retitle  paragraph  I  to  J  and  replace 
with  the  following: 

J.  The  Atlanta  Field  Division  (AFD) 
(S8BK)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social  Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetarj^  penalties, 
and/or  administrative  sanctions. 

Retitle  paragraph  J  to  K  and  replace 
with  the  following: 

K,  The  Chicago  Field  Division  (CFD) 
(S8BM)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social 'Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetary  penalties, 
and/or  administrative  sanctions. ^ 

Retitle  paragraph  K  to  L  and  replace 
with  the  following: 

L.  The  Los  Angeles  Field  Division 
(LAFD)  (S8BN)  is  responsible  for 
conducting  criminal,  civil,  and 
administrative  investigations  of  fraud, 
waste,  and  abuse  involving  Social 
Security  programs  and  operations 
within  its  designated  geographic  area. 
Investigative  efforts  by  the  division  lead 
to  criminal  convictions,  civil  monetarj* 
penalties,  and/or  administrative 
sanctions. 


Retitle  paragraph  L  to  M  and  replace 
with  the  following: 

M.  The  Dallas  Field  Division  (DFD) 
(S8BP)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social  Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetan,'  penalties, 
and/or  administrative  sanctions. ^ 

Retitle  paragraph  M  to  N  and  replace 
with  the  following: 

N.  The  Philadelphia  Field  Division 
(PFD)  (S8BQ)  is  responsible  for 
conducting  criminal,  civil,  and 
administrative  investigations  of  fraud, 
waste,  and  abuse  involving  Social 
Security  programs  and  operations 
within  its  designated  geographic  area. 
Investigative  efforts  by  the  division  lead 
to  criminal  convictions,  civil  monetary 
penalties,  and/or  administrative 
sanctions. 

Retitle  paragraph  N  to  O  and  replace 
with  the  following: 

O.  The  St.  Louis  Field  Division 
(SLFD)  (S8BR)  is  responsible  for 
conducting  criminal,  civil,  and 
administrative  investigations  of  fraud, 
waste,  and  abuse  involving  Social 
Security  programs  and  operations 
within  its  designated  geographic  area. 
Investigative  efforts  by  the  division  lead 
to  criminal  convictions,  civil  monetar\- 
penalties,  and/or  administrative 
sanctions. 

Retitle  paragraph  O  to  P  and  replace 
with  the  following: 

P.  The  Denver  Field  Division  (DVTD) 
(S8BS)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social  Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetar>'  penalties, 
and/or  administrative  sanctions. 

Retitle  paragraph  P  to  Q  and  replace 
with  the  following: 

Q.  The  Seattle  Field  Division  (SFD) 
(S8BT)  is  responsible  for  conducting 
criminal,  civil,  and  administrative 
investigations  of  fraud,  waste,  and  abuse 
involving  Social  Security  programs  and 
operations  within  its  designated 
geographic  area.  Investigative  efforts  by 
the  division  lead  to  criminal 
convictions,  civil  monetary  penalties, 
and/or  administrative  sanctions. 

Retitle  paragraph  Q  to  R  and  replace 
with  the  following: 

R.  The  Allegation  Management 
Division  (AMD)  (S8BU)  plans,  conducts. 
directs,  and  assists  criminal  and 
administrative  investigations  of  alleged 
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violations  of  the  Social  Security  laws. ' 
AMD  responsibiliti(!s  include: 

1.  Managing  the  SSA  Fraud  Hotline. 

2.  Conducting  projects  in  response  to 
IG  requests. 

.1.  Referring  allegations  to  OI  field 
divisions,  other  OIG  or  SSA  offices,  or 
other  law  enforcement  agencies  for 
further  development  or  investigation 
depending  on  the  nature  of  the 
allegation. 

Retitle  paragraph  R  to  S  and  replace 
with  the  following: 

S.  The  Manpower  and  Administration 
Division  (MAD)  (S8BVV)  is  responsible 
for  budget  coordination,  policy 
development,  preparation  and 
circulation  of  statistical  reports  relating 
to  OI's  investigative  accomplishments, 
and  forraulation  of  staffing  plans.  The 
Division  identifies  and  procures  special 
technical  investigative  equipment  for 
use  bv  01  personnel.  The  Division 
manages  and  develops  training 
programs  for  OI  personnel. 
Section  S8C.00     The  Office  of  Audit— 
(Mission!: 

Replace  in  its  entirety: 

The  Office  of  Audit  (OA)  (S8C) 
conducts  comprehensive  financial  and 
performance  audits  of  SSA"s  programs 
and  operations  and  makes 
recommendations  to  ensure  that 
program  objectives  and  operational 
functions  are  achieved  effectively  and 
efficiently.  Financial  audits,  required  by 
the  Chief  Financial  (Officers'  Act  of 
1990.  assess  whether  SSA's  financial 
statements  fairly  present  the  Agency's 
financial  position,  results  of  operations, 
and  cash  flow.  Performance  audits 
review  the  economy,  efficiencv.  and 
effectiveness  of  SSA's  programs  and 
operations.  OA  also  conducts  short-term 
management  and  program  evaluations 
focused  on  issues  of  concern  to  SSA,  the 
Congress,  and  the  general  public. 
Evaluations  often  focus  on  identifying 
and  recommending  ways  to  prevent  and 
minimize  program  and  operational 
fraud,  waste,  and  abuse  as  well  as 
ineffectiveness  and  inefficiency,  rather 
than  detecting  problems  after  they 
occur. 

Section  S8C.  1 0     The  Office  of  Audit— 
(Organization): 

Delete  in  its  entirety  and  replace  with 
the  following: 

The  Office  of  Audit  (SBC)  under  the 
If^adership  of  the  Assistant  Inspector 
General  for  Audit,  includes  the: 

A.  Assistant  Inspector  General  for 
Audit  {S8C) 

B.  Deputv  Assistant  Inspector  General 
for  Audit  (SBC) 

C.  Immediate  Office  of  the  Assistant 
Inspector  General  for  Audit  (S8C) 

D.  General  Management  Audit 
Division  (GMAD)  (S8CB)^ 


E.  Southern  Audit  Division  (SAD) 
(SSCE)" 

F.  Northern  Audit  Division  (NAD) 
(SSCG)" 

G.  Western  Audit  Division  (WAD) 
(SBCH)'' 

H.  Central  Audit  Division  (CAD) 

I.  Mid-Atlantic  Audit  Division 
(MAAD) 

J.  Data  Analysis  and  Technology 
Audit  Division  (DATAD)  (S8CK)^ 

K.  Financial  Audit  Division  (FAD) 
(S8CL)<' 

L.  Policy,  Planning  and  Technical 
Services  Division  (PPTSD)  (S8CM)5 
Section  S8G.20     The  Office  of  Audit— 
(Functions): 

Delete  paragraph  A  in  its  entirety  and 
replace  with  the  following: 

A.  The  Assistant  Inspector  General  for 
Audit  (S8C)  is  directly  responsible  to 
the  Inspector  General  for  carrying  out 
OA's  mission  and  providing  general 
supervision  to  OA's  major  components. 

Delete  paragraph  C  in  its  entirety  and 
replace  with  the  following: 

C.  The  Immediate  Office  of  the 
Assistant  Inspector  General  for  Audit 
(S8C)  includes  policy,  planning,  and 
reporting  and  provides  the  Assistant 
Inspector  General  with  staff  assistance 
on  the  full  range  of  his/her 
responsibilities. 

Delete  paragraph  D  in  its  entirety  and 
replace  with  the  following: 

D.  The  General  Management  Audit 
Division  (GMAD)  (S8CB)  is  responsible 
for: 

1.  Performing  audits  and  evaluations 
of  SSA  program  and  administrative 
functions. 

2.  Conducting  short-duration,  time- 
sensitive  projects  that  address  requests 
from  Congress,  senior  SSA  management, 
the  public,  and  others. 

3.  Responding  to  inquiries  and 
providing  support  for  initiatives  that 
encourage  oooperative  investigation- 
audit  efforts. 

4.  Assisting  other  performance  audit 
divisions  in  additional  issue  areas,  such 
as  performance  monitoring.^ 

Delete  paragraph  E''  in  its  entirety  and 
replace  with  the  following: 

E.  The  Southern  Audit  Division  (SAD) 
(S8CE)  plans,  conducts,  oversees,  and 
reports  on  the  results  of  audits, 
evaluations/inspections,  and  other 
reviews  related  to  SSA's  Old-Age, 
Survivors,  and  Disability  Insurance,  and 
the  Supplemental  Security  Income 
Program.  Specific  audits,  evaluations/ 
inspections,  and  other  reviews  may 
focus  on:  Enumeration,  Old-Age, 
Survivors  and  Disability  Insurance 
Initial  Claims  and  Post-entitlement 
Operations;  Earnings  Operations; 
Supplemental  Security  Income  Initial 


Claims  and  Postentitlement  Operations: 
Field  Office  Operations:  Hearings  and 
Appeals;  Disability  Determination 
Services;  Representative  Payees, 
Performance  Measures:  and  various 
general  management  and  administrative 
issues  related  to,  but  not  limited  to, 
facilities  management,  personnel, 
payroll,  and  budgeting. 

Delete  paragraph  F''  in  its  entirety  and 
replace  with  the  following: 

F.  The  Northern  Audit  Division 
(NAD)  (S8CG)  plans,  conducts,  oversees, 
and  reports  on  the  results  of  audits, 
evaluations/inspections,  and  other 
reviews  related  to  SSA's  Old-Age, 
Survivors,  and  Disability  Insurance 
Program:  and  the  Supplemental  Security 
Income  Program.  Specific  audits, 
evaluations/inspections  may  focus  on: 
Enumeration.  Old-Age.  Survivors,  and 
Disability  Insurance  Initial  Claims  and 
Post-entitlement  Operations;  Earnings 
Operations;  Supplemental  Security 
Income  Initial  Claims  and  Post- 
entitlement  Operations;  Field  Office 
Operations;  Hearings  and  Appeals; 
Disability  Determination  Services; 
Representative  Payees.  Performance 
Measures;  and  various  general 
management  and  administrative  issues 
related  to,  but  not  limited  to,  facilities 
management,  personnel,  payroll,  and 
budgeting. 

Delete  paragraph  G''  in  its  entirety  and 
replace  with  the  following: 

G.  The  Western  Audit  Division  (WAD) 
(S8CH)  plans,  conducts,  oversees,  and 
reports  on  the  results  of  audits, 
evaluations/inspections,  and  other 
reviews  related  to  SSA's  Old-Age, 
Survivors,  and  Disability  Insurance 
Program;  and  the  Supplemental  Security 
Income  Program.  Specific  audits, 
evaluations/inspections,  and  other 
reviews  may  focus  on:  Enumeration, 
Old-Age,  Survivors,  and  Disability 
Insurance  Initial  Claims  and  Post- 
entitlement  Operations;  Earnings 
Operations;  Supplemental  Security 
Income  Initial  Claims  and  Post- 
entitlement  Operations;  Field  Office 
Operations:  Hearings  and  Appeals; 
Disability  Determination  Services; 
Representative  Payees.  Performance 
Measures;  and  various  general 
Management  and  administrative  issues 
related  to.  but  not  limited  to.  facilities 
management,  personnel,  payroll,  and 
budgeting. 

Delete  paragraph  H^'  in  its  entirety  and 
replace  with  the  following: 

H.  The  Central  Audit  Division  (CAD) 
plans,  conducts,  oversees,  and  reports 
on  the  results  of  audits,  evaluations/ 
inspections,  and  other  reviews  related  to 
SSA's  Old-Age,  Survivors,  and 
Disability  Insurance  Program;  and  the 
Supplemental  Security  Income  Program. 
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Specific  audits,  evaluations/inspections 
and  other  reviews  mav  fncus  on: 
Enumeration,  Old-Age,  Survivors,  and 
Disability  Insurance  Initial  Claims  and 
Post-entitlement  Operations-  Earnings 
Operations;  Supplemental  Securitv 
Income  Initial  Claims  and  Post- 
entitlement  Operations:  Field  Office 
Operations.  Hearings  and  Appeals; 
Disability  Determination  Services; 
Representative  Payees.  Performance 
Measures;  and  various  general 
Management  and  administrative  issues 
related  to.  but  not  limited  to.  facilities 
management,  personnel,  payroll,  and 
budgeting. 

Delete  paragraph  I*  in  its  entirety  and 
replace  with  the  following: 

I,  The  Mid-Atlantic  Audit  Division 
(MAAD)  plans,  conducts,  oversees,  and 
reports  on  the  results  of  audits, 
evaluations/inspections,  and  other 
reviews  related  to  SSA's  Old-Age. 
Survivors,  and  Disability  Insurance 
Program:  and  the  Supplemental  Security 
Income  Program.  Specific  audits, 
evaluations/inspections  and  other 
reviews  may  focus  on:  Enumeration, 
Old-Age,  Survivors,  and  Disability 
Insurance  Initial  Claims  and  Post- 
entitlement  Operations:  Earnings 
Operations;  Supplemental  Security 
Income  Initial  Claims  and  Post- 
entitlement  Operations:  Field  Office 
Operations;  Hearings  and  Appeals; 
Disability  Determination  Services; 
Representative  Payees.  Performance 
Measures;  and  various  general 
Management  and  administrative  issues 
related  to.  but  not  limited  to.  facilities 
management,  personnel,  payroll,  and 
budgeting. 

Delete  paragraph  I  in  its  entirety  and 
replace  with  the  following: 

J,  The  Data  Analvsis  and  Technology 
Audit  Division  (DATAD)  (S8CK)  plans, 
conducts,  oversees,  and  reports  on  the 
results  of  audits  of  SSA's  centralized 
automated  systems.  The  division  is  also 
responsible  for  reviews  of  general  and 
application  controls  in  SSA"s  automated 
data  processing  systems  and  for  reviews 
of  the  operational  efficiencv  and 
effectiveness  of  SSA's  data  processing 
operations." 

Add  paragraph  K  as  follows; 

K.  The  Financial  Audit  Division 
(FAD)  (S8CL)  plans,  conducts,  oversees, 
and  reports  on  the  results  of  audits  of 
Agency  financial  statements.  The 
division  is  responsible  for:'' 

1.  Financial  management  audits  and 
reviews,  as  defined  in  the  Chief 
Financial  Officers'  Act  of  1990,  to 
include  audits  of  accounting  and 
financial  reporting,  financial  svstems, 
asset  management,  information  resource 
management,  budget  execution,  and 
internal  controls. 


2.  Auditing  and  reviewing  finance 
contracts  and  Disability  Determination 
Services'  administrative  costs. 

3.  Monitoring  SSA's  performance  in 
accordance  with  the  Government 
Performance  and  Results  Act  by 
performing  an  oversight  role." 

4.  Performing  various  financial  related 
audits,  evaluations/inspections  and 
other  reviews  of  SSA's  Old-Age, 
Survivors,  and  Disability  Insurance 
Program:  and  the  Supplemental  Security 
Income  Program.  Specific  audit, 
evaluations/inspections,  and  reviews 
may  focus  on:  Enumeration,  Old-Age, 
Survivors,  and  Disabilitv  Insurance 
Initial  Claims  and  Post-entitlement 
Operations;  Earnings  Operations; 
Supplemental  Security  Income  Initial 
Claims  and  Post-entitlement  Operations: 
Field  Office  Operations:  Hearings  and 
Appeals:  Disability  Determination 
Services  and  Representative  Payees.* 

Add  paragraph  L  as  follows: 

L.  The  Policy.  Planning  and  Technical 
Services  Division  (PPTSD)  {S8CM) 
provides  the  Assistant  Inspector  General 
and  the  Deputy  Assistant  Inspector 
General  with  technical  assistance, 
operational,  and  staff  support  on  the  full 
range  of  his/her  responsibilities,  which 
include: 

1.  Developing  policies  and 
procedures,  standards,  and  instructions 
for  all  OIG  audit  and  evaluation 
activities,  and  ensuring  compliance 
with  generally  accepted  Government 
auditing  standards;  the  President's 
Council  on  Integrity  and  Efficiency 
inspection  standards;  and  other  legal, 
regulator}',  and  administrative 
requirements. 

2.  Developing  policies  and  procedures 
for  OA's  internal  quality  assurance 
system  to  provide  reasonable  assurance 
that  applicable  laws,  regulations, 
procedures,  standards,  and  other 
requirements  are  followed  in  all  audit, 
evaluation  and  review  activities. 

3.  Managing  OA's  management 
information  system,  audit  resolution, 
training,  and  technical  support  for  OIG 
audits,  evaluations,  and  reviews.^ 

Retitle:  Section  S8H.00  The  Office  of 
the  Counsel  to  the  Inspector  General — 
(Mission);  to  The  Office  of  the  Chief 
Counsel  to  the  Inspector  General — 
(Mission): 

Delete:  The  Office  of  the  Counsel  to 
the  Inspector  General  (OCIG)  in  the  1st 
sentence  and  replace  it  with:  The  Office 
of  the  Chief  Counsel  to  the  Inspector 
General  (OCCIG).  Delete:  OCIG  '  in 
sentences  2,3,  and  4,  and  replace  with 
OCCIG. 

Delete  Section  S8H.10  The  Office  of 
the  Counsel  to  the  Inspector  General — 
(Organization):  in  its  entirety  and 
replace  with  the  following: 


Section  S8H.1 0     The  Office  of  the  Chief 
Counsel  to  the  Inspector  General — 
(Organization): 

OCCIG  (S8H)  under  the  leadership  of 
the  Chief  Counsel  to  the  Inspector 
General,  includes: 

A.  Chief  Counsel  to  the  Inspector 
General  (S8H). 

B.  Deputy  Chief  Counsel  to  the 
Inspector  General  (S8H).i 

C.  The  Immediate  Office  of  the  Chief 
Counsel  to  the  Inspector  General  (S8H). 

Retitle  Section  S8H.20  The  Office  of 
the  Counsel  to  the  Inspector  General — 
(Functions):  to  Section  S8H.20  The 
Office  of  the  Chief  Counsel  to  the 
Inspector  General — (Functions) 

Delete:  The  Counsel  to  the  Inspector 
General  in  the  1st  sentence  under 
paragraph  A  and  replace  with:  The 
Chief  Counsel  to  the  Inspector  General.' 

Delete;  The  Deputy  Counsel  to  the 
Inspector  General '  in  the  1st  sentence 
under  paragraph  B  and  replace  with: 
The  Deputy  Chief  Counsel  to  the 
Inspector. 

Delete;  The  Immediate  Office  of  the 
Counsel '  in  the  1st  sentence  under 
paragraph  C  and  replace  with;  The 
Immediate  Office  of  the  Chief  Counsel 
to  the  Inspector  General. 

Subchapter  added  Federal  Register — 
July  11,  1996 

Section  S8L.00     The  Office  of  Executive 
Operations — (Mission); 

Delete  in  its  entirety  paragraph  G  ^ 
and  replace  with  the  following; 

G.  The  Office  of  Executive  Operations 
(OEO)  provides  administrative  and 
management  support  to  the  Inspector 
General,  Deputy  Inspector  General  and 
all  OIG  components.  OEO  manages 
OIG's  external  public  affairs  programs 
and  ser\'es  as  the  primary  resource  for 
those  seeking  information  about  OIG. 
OEO  develops  press  releases  and 
coordinates  information  exchange 
among  media  outlets.  OEO  prepares 
publications  and  congressional 
correspondence  and  coordinates 
reporting  requirements  and  interagency 
activities.  OEO  is  responsible  for 
strategic  planning,  organizational 
performance  management  and  reporting. 
OEO  formulates  and  executes  the  OIG 
budget  and  confers  with  the  Office  of 
the  Commissioner,  the  Office  of 
Management  and  Budget  and  the 
Congress  on  budget  matters.  OEO 
performs  physical  site  facility  and 
logistical  plarming  for  OIG  components. 
OEO  is  responsible  for  property 
management  and  accountability.  OEO 
develops  and  maintains  internal  OIG 
administrative  and  management  policy 
and  procedures.  OEO  performs  all 
human  resource  support  activities  for 
OIG  including  recruitment,  equal 
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employment  opportunity,  personnel 
management,  position  management, 
performance  management,  disciplinary 
actions,  staff  training  and  development, 
personnel  security  and  human  resource 
policy.  OEO  provides  and  manages 
information  technology  for  OIG.  This 
includes  the  planning,  design, 
development,  te.-^ting.  implementation 
and  maintenance  of  hardware,  software 
and  telec:ommunications  networks  to 
support  OIG's  mission.  OEO  is 
responsible  for  the  security  of  sensitive 
electronic  data  relating  to  investigations, 
audits  and  legal  proceedings.  OEO 
develops  and  administers  systems 
security  plans  for  OIG. 

Section  S8L.10     The  Office  of  Executive 
Operations—  (Organization): 

Delete  in  its  entirety  and  replace  with 
the  following: 

The  Office  of  Executive  Operations 
(S8L)  under  the  leadership  of  the 
Assistant  Inspector  Cieneral  for 
Executive  Operations  includes  the: 

A.  Assistant  Inspector  General  for 
Executive  Operations  (S8L) 

B.  Deputy  Assistant  Inspector  General 
for  Executive  Operations  (S8L) 

C.  Immediate  Office  of  the  Assistant 
Inspector  General  for  E.xecutive 
Operations  (SSL). 

D.  Budget  and  Logistics  Division 
(S8L-1) 

E.  Human  Resources  Division  (S8LA). 

F.  Information  Technology  Division 
(S8LC). 

G.  External  Affairs  Division  (S8LE). 
Section  S8L.20     The  Office  of  Executive 
Operations — (Functions): 

Delete  paragraph  A  in  its  entirety  and 
replace  with  the  following: 

A.  The  Assistant  Inspector  General  for 
Executive  Operations  (AIGEO)  (S8L)  is 
directly  responsible  to  the  Inspector 
General  for  carrying  out  the  OEO 
mission  and  providing  general 
supervision  to  the  major  components  of 
OEO. 

Delete  paragraph  B  in  its  entirety  and 
replac:p  with  the  following: 

B.  The  Deputy  Assistant  Inspector 
General  for  Executive  Operations 
(DAIGEO)(S8L)  is  responsible  for 
assisting  the  AIGEO  in  carrying  out  his/ 
her  responsibilities. 

Delete  paragraph  C  in  its  entirety  and 
replace  with  the  following: 

C.  The  Immediate  Office  of  the 
Assistant  Inspector  General  for 
Executive  Operations  (S8L)  provides  the 
AIGEO  with  staff  assistance  on  the  full 
range  of  his/her  responsibilities. 

Delete  paragraph  D  in  its  entirety  and 
replace  with  the  following: 

D.  The  Budget  and  Logistics  Division 
{BFD)(S8L-1)  is  responsible  for 
formulating,  presenting  and  executing 


the  OIG  budget:  performing  a  wide 
range  of  analytical,  technical,  and 
advisory  functions  related  to  the 
budgetary  process;  and  analyzing 
financial  and  economic  issues  and 
activities  facing  the  organization 
including  a  review  and  analysis  of 
proposed  and/or  enacted  legislation  and 
regulations.  The  Division  is  also 
responsible  for  coordinating  and 
integrating  a  national  facilities 
management  program  including 
property  and  asset  management.  The 
Budget  and  Logistics  Division 
coordinates  the  development  of  OIG's 
Strategic  Plan  and  prepares  the  annual 
organizational  performance  plan.  This 
division  prepares  and  maintains  OIG 
administrative  policies  and  procedures. 
Delete  paragraph  E  in  its  entirety  and 
replace  with  the  following: 

E.  The  Human  Resources  Division 
(HRD)(S8LA)  is  responsible  for  the 
development,  presentation,  and 
implementation  of  OIG  nationwide 
personnel  management  policy;  and  a 
national  personnel  management  and 
training  program. 

Delete  paragraph  F  in  its  entirety  and 
replace  with  the  following: 

F.  The  Information  Technology 
Division  (SSD)(S8LC)  is  responsible  for 
the  planning  design,  development 
testing  and  implementation  of 
hardware,  software  and 
telecommunications  systems  for  OIG 
nationwide.  These  responsibilities 
include  developing  and  enforcing 
network  policies:  designing  system 
interfaces;  monitoring  and  evaluating 
hardware  and  telecommunications 
lines;  developing,  monitoring  and 
evaluating  software  applications  and 
associated  interfaces  with  network 
devices.  The  division  is  also  responsible 
for  the  security  of  sensitive  data  relating 
to  investigations,  audits,  and  legal 
proceedings  which  is  kept  on  OIG 
computer  systems  as  well  as  the 
administration  of  systems  security  plans 
for  the  OIG. 

Add  paragraph  G  as  follows: 

G.  The  External  Affairs  Division 
(EAD)  (S8LE)  is  responsible  for  directing 
the  OIG  external  and  public  affairs 
program.  EAD  coordinates  interagency 
activities  and  responds  to  media, 
congressional  and  constituent  inquiries. 
EAD  prepares  press  releases, 
coordinates  press  conferences,  and 
develops  congressional  testimony.  EAD 
prepares  speeches  and  publications,  and 
communicates  OIG's  planned  and 
current  activities  and  their  results  to  the 
Commissioner  and  the  Congress  as  well 
as  other  entities. 

Subchapter  added  Federal  Register — 
December  15.  1999. 

'  Federal  Register— July  11, 1996. 


-Federal  Register — August  1,  1997. 
'Federal  Register— Mav  22.  1998. 
"Federal  Register— September  22,  1998. 
*  Federal  Register — December  15,  1999. 
''Federal  Register — December  21,  2001. 

Dated:  August  l.i.  2003. 
James  G.  Huse,  Jr., 

Inspector  General. 

[PR  Doc.  03-26992  Filed  10-29-03;  8:45  am) 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Harris  and  Brazoria  Counties,  TX 

agency:  Federal  Highway 
Administration  (FHVVAj.TxDOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
to  improve  State  Highway  35  in  Harris 
and  Brazoria  Counties.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  P.E.,  Federal  Highway 
Administration,  Texas  Division,  300 
East  8th  Street.  Room  826.  Austin,  Texas 
78701.  Telephone  (512)  536-5960. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT). 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  for 
transportation  improvements  within  the 
State  Highway  35  corridor  from  Bellfort 
Road  in  Harris  County  to  Farm-to- 
Market  Road  1462  in  Brazoria  County. 
The  EIS  will  be  conducted  concurrently 
with  a  Major  Corridor  Feasibility  Study 
(MCFS)  that  will  examine  and  evaluate 
all  reasonable  and  feasible  modal 
alternatives  for  transportation 
improvements  within  the  State  Highway 
35  corridor  from  Interstate  Highway  45 
to  State  Highway  288  in  Angleton.  The 
proposed  action  could  include  a 
combination  of  highway,  toll,  and 
transit  components  for  the  facility  of 
approximately  22  miles  in  length,  built 
on  a  new  location  within  the  above 
limits.  The  majority  of  the  corridor 
crosses  heavily  urbanized  regions  of 
Harris  and  Brazoria  Counties.  Cities  and 
towns  in  the  region  include  the  cities  of 
Houston,  Brookside  Village.  Pearland, 
and  Alvin. 

Alternatives  to  be  studied  include 
"No-action"  (the  no-build  alterr^^aitive), 
Transportation  System  Management 
(TSM)/Transportation  Demand 
Management  (TDM)  alternative,  mass 
transit  alternative  and  roadway  build 
alternatives.  The  EIS  will  evaluate 
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potential  impacts  from  construction  and 
operation  of  the  proposed  transportation 
improvements  including,  but  not 
limited  to.  the  following:  transportation 
impacts  (construction  detours, 
construction  traffic,  mobility 
improvement  and  evacuation  route 
improvements),  air  and  noise  impacts 
from  construction  equipment  and 
operation  of  the  facility,  water  qualitv 
impacts  from  construction  area  and 
roadway  storm  water  nmoff.  impacts  to 
waters  of  the  United  States  including 
wetlands  from  right  of  way 
encroachment,  impacts  to  historic  and 
archeological  resources,  impacts  to 
floodplains.  and  impacts  and/or 
potential  displacements  to  residents  and 
businesses. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  meetings  will  be 
held  on  dates  to  be  determined  at  a  later 
time.  A  formal  scoping  meeting  will  be 
held  in  Ianuar>-  2004.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  A 
copy  of  the  Draft  EIS  will  be  made 
available  for  public  review  prior  to  the 
public  hearing.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FHWA  at  the  address  provided  above. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.20,5  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  governmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program  1 

John  R.  Mack. 

District  Engineer. 

[FR  Doc.  03-27364  Filed  10-22-03;  8:45  ami 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Montgomery  and  Grimes  Ck>unties,  TX 

AGENCY:  Federal  Highwav 
Administration  (FHWA).' DOT. 
ACTION:  Notice  of  intent  (revised), 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 


prepared  for  a  proposed  transportation 
project  in  Montgomery'  and  Grimes 
Counties.  Texas 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

John  Mack,  P.E.,  Federal  Highway 
Administration,  Texas  Division.  826 
Federal  Building,  300  Eas*  8th  Street, 
Austin,  Texas  78701,  Telephone  512- 
536-5960 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  c  ooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)  for  improvements  in  the 
SH  249  corridor  within  Montgomerv' 
and  Grimes  Counties,  Texas.  The  project 
study  area  is  approximately  15  miles  in 
length  from  FM  149  in  Montgomery 
County  to  FM  1774  in  Grimes  County. 
Cities  within  the  study  area  include 
Pinehurst,  Magnolia,  and  Todd  Mission. 

A  Major  Investment  Study  (MIS)  for 
the  project  was  completed  in  2002.  The 
MIS  evaluated  modal,  configuration, 
and  route  corridor  alternatives  within 
the  overall  study  area  and 
recommended  an  alternative  which  was 
the  most  feasible  modal,  configuration, 
and  route  corridor  that  met  the  regions 
transportation  needs,  while  minimizing 
impacts  to  the  surrounding 
environment.  The  most  feasible  corridor 
alternative  studied  in  the  MIS  was 
selected  based  on  the  detailed 
evaluation  of  the  viable  alternatives,  as 
well  as  public  input.  This  alternative 
encompasses  two  (2)  general-purpose 
lanes  in  each  direction,  including 
auxiliarv'  lanes  between  on-ramps  and 
off-ramps  where  appropriate.  The  EIS 
will  study  the  overall  SH  249  corridor 
with  all  corridor  alternatives  considered 
in  detailand  recommend  the  most 
feasible  corridor.  The  EIS  is  authorized 
pursuant  to  the  Texas  Transportation 
Commission  Minute  Order  No.  104908 
issued  Januar\'  26: 1995. 

A  public  scoping  meeting  will  be  held 
in  December  of  2003.  The  purpose  of  the 
public  scoping  meeting  is  to  request 
comments  and  identif\-  issues  that  will 
be  considered  during  the  evaluation  of 
alignment  alternatives  and  preparation 
of  the  EIS.  All  interested  citizens  are 
encouraged  to  attend  these  meetings. 
Large-scale  maps  of  the  project  area  will 
be  displayed  at  the  meeting.  This  will  be 
the  first  in  a  series  of  meetings  to  solicit 
public  comments  on  the  proposed 
action.  In  addition,  a  public  hearing  will 
be  held. 

The  EIS  will  evaluate  potential 
impacts  from  construction  and 
operation  of  the  proposed  roadway 
including,  but  not  limited  to.  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic,  mobility  improvement  and 


evacuation  improvement),  air.  and  noise 
impacts  from  construction  equipment 
and  operation  of  the  facilities,  water 
quality  impacts  from  construction  area 
and  roadway  storm  water  runoff, 
impacts  to  water  of  the  United  States 
including  wetlands  from  right-of-way 
encroachment,  impacts  to  historic  and 
archeological  resources,  impacts  to 
floodplains,  and  impacts  and/or 
potential  displacements  to  residents  and 
businesses.  » 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  agencies,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  To  ensure 
that  the  full  range  of  issues  related  to 
this  proposed  action  are  addressed  and 
all  significant  issues  identified, 
conunents  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FHWA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205  Highway  Planning 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  governmental  consultation  on 

Federal  Programs  and  activities  apply  to  this 

program.) 

John  R,  Mack, 

District  Engineer. 

[FR  Doc.  03-27365  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No   FMCSA-2003-16241] 

Qualification  of  Drivers:  Exemption 
Applications:  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
F.M(  SA  s  receipt  of  applications  from 
24  individuals  for  an  exemption  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safetv'  Regulations.  If 
granted,  the  exemptions  will  enable 
these  individuals  to  qualifv'  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  December  1,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  any  of  the  following 
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methods.  Please  identify  your  comments 
bv  the  DOT  DMS  Docket  Number 
FMCSA-2003-16241. 

•  Web  Site:  http://dins.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-49.3-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SVV..  Nassif  Building, 
Room  PL^Ol.  Washington.  DC  20590- 
0001 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Hnliddvs. 

•  Federal  eRulemaking  Portal:  Go  to 
http://\\'\vw. regulations. gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  ddditional  information  on  the 
rulemaking  process,  see  the  Public 
Participation  heading  of  the 
Supplementary  Information  section  of 
this  document   Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulator\'  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  lo  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidavs 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-29«7,  FMCSA,  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidavs. 
SUPPLEMENTARY  INFORMATION: 
Public  Participation:  The  DMS  is 
available  24  hours  each  day.  365  days 
each  year.  You  can  get  electronic 
submission  and  retrieval  help 
guidelines  under  the  "help"  section  of 
the  DMS  Web  site.  If  you  want  us  to 
notifi^'  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 


Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78}  or  you 
may  visit  http://dms.dot.gov. 

Background 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption,"  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  The  24  individuals  listed  in  this 
notice  have  recently  requested  an 
exemption  from  the  vision  requirement 
in  49  CFR  391.41(b)(10),  which  applies 
to  drivers  of  CMVs  in  interstate 
commerce.  Accordingly,  the  agency  will 
evaluate  the  qualifications  of  each 
applicant  to  determine  whether  granting 
the  exemption  will  achieve  the  required 
level  of  saferty. 

Qualifications  of  Applicants 

1.  Ronald  G.  Austin 

Mr.  Austin,  55,  has  amblyopia  in  his 
right  eye.  His  visual  acuity  in  the  right 
eye  is  20/100  and  in  the  left,  20/20.  His 
ophthalmologist  examined  him  in  2003 
and  certified,  "In  my  medical  opinion, 
Mr.  Ronald  Austin  has  sufficient  vision 
to  perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Austin  reported  that  he  has  driven 
straight  trucks  and  tractor-trailer 
combinations  for  17  years,  accumulating 
340,000  miles  in  the  former  and  85,000 
miles  in  the  latter.  He  holds  a  Class  AM 
CDL  from  Alabama.  His  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CUV.       I 

2.  William  E  Barrett 

Mr.  Barrett,  70,  has  had  macular 
degeneration  in  his  left  eye  for  5  years. 
His  best-corrected  visual  acuity  in  the 
right  eye  is  20/25  and  in  the  left, 
counting  fingers.  Following  an 
examination  in  2003,  his 
ophthalmologist  stated,  "Mr.  Barrett  has 
had  a  long-standing  decrease  in  vision 
in  the  left  eye.  His  right  visual  acuity  as 
well  as  peripheral  visual  fields  remain 
excellent.  I  feel  that  he  can  continue  to 
perform  his  driving  duties  as  in  the 


past."  Mr.  Barrett  reported  that  he  has 
driven  straight  trucks  and  tractor-trailer 
combinations  for  49  years,  accumulating 
735,000  miles  in  the  former  and  245,000 
miles  in  the  latter.  He  holds  a  Class  A 
CDL  from  Connecticut.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

3.  Eric  D.  Bennett 

Mr.  Bennett,  40,  has  a  chorioretinal 
scar  in  his  left  eye  due  to  trauma  in 
1997.  His  best-corrected  visual  acuity  in 
the  right  eye  is  20/20  and  in  the  left,  20/ 
80.  His  ophthalmologist  examined  him 
in  2003  and  stated,  "In  my  medical 
opinion,  Mr.  Bennett  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Bennett  submitted  that  he 
has  driven  straight  trucks  for  4  years, 
accumulating  200,000  miles,  and 
tractor-trailer  combinations  for  10  years, 
accumulating  900,000  miles.  He  holds  a 
Class  A  CDL  from  New  Hampshire.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

4.  Zack  Bradford.  Sr. 

Mr.  Bradford.  48,  is  blind  in  his  right 
eye  due  to  trauma  in  1993.  His  visual 
acuity  in  the  left  eye  is  20/20.  His 
optometrist  examined  him  in  2002  and 
stated,  'Mr.  Bradford  has  sufficient 
vision  to  drive  a  commercial  vehicle." 
Mr.  Bradford  reported  that  he  has  driven 
straight  trucks  for  17  years, 
accumulating  238,000  miles.  He  holds  a 
Class  C  driver's  license  from  Georgia. 
His  driving  record  for  the  last  3  years 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

5.  Rickey  C.  Dalton 

Mr.  Dalton,  51,  lost  his  left  eye  due  to 
an  accident  that  occurred  in  1986.  His 
best-corrected  visual  acuity  in  the  right 
eye  is  20/20.  Following  an  examination 
in  2003,  his  optometrist  certified,  "His 
right  eye  is  sufficient  to  operate  and 
perform  driving  tasks  in  a  commercial 
vehicle."  Mr.  Dalton  reported  that  he 
has  driven  tractor-trailer  combinations 
for  14  years,  accumulating  1.8  million 
miles.  He  holds  a  Class  A  CDL  from 
Utah.  His  driving  record  for  the  last  3 
years  shows  no  accidents  or  convictions 
for  moving  violations  in  a  CMV. 

6.  Dustin  G.  Davis 

Mr.  Davis,  26,  has  a  macular  scar  in 
his  right  eye  due  to  trauma  in  1995.  His 
visual  acuity  in  the  right  eye  is  20/200 
and  in  the  left,  20/15,  Following  an 
examination  in  2003,  his 
ophthalmologist  certified,  "In  my 
opinion,  despite  Mr.  Davis'  visual  acuity 
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in  the  right  eye  which  is  secondarv  to 
a  macular  scar  and  is  a  stable  condition 
which  should  not  progress  over  time,  I 
feel  that  he  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Davis  reported  that  he  has  driven 
straight  trucks  for  6  years,  accumulating 
180.000  miles,  and  tractor-trailer 
combinations  for  4  vears,  accumulating 
200,000  miles.  He  holds  a  Class  A  CDL 
from  Wyoming.  His  driving  record  for 
the  last  3  years  shows  no  accidents  and 
one  conviction  for  a  moving  violation — 
speeding — in  a  CMV.  He  exceeded  the 
speed  limit  by  12  mph. 

7.  lohn  K  DeGolier 

Mr.  DeGolier.  44.  has  amblyopia  in 
his  right  eye.  His  best-corrected  visual 
acuity  in  the  right  eve  is  20/200  and  in 
the  left,  20/20.  Following  an 
examination  in  2003,  his 
ophthalmologist  certified,  "Because  of 
his  previous  track  record  of  having  no 
problems  with  driving  commerciallv 
and  because  of  his  full  visual  fields  and 
good  clarity  of  vision  to  his  left  eve,  1 
think  it  would  be  reasonable  for  Mr. 
DeGolier  to  operate  a  commercial 
vehicle  safely."  Mr,  DeGolier  reported 
that  he  has  driven  straight  trucks  for  15 
years,  accumulating  150.000  miles,  and 
tractor-trailer  combinations  for  5  years, 
accumulating  75,000  miles.  He  holds  a 
Class  A  CDL  from  North  Carolina.  His 
driving  record  for  the  last  3  vears  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

8.  Martiann  L.  Espinosa 

Mr.  Espinosa.  46,  has  amblvopia  in 
his  right  eye.  His  best-corrected  visual 
acuity  in  the  right  eye  is  20/200  and  in 
the  left.  20/20.  Following  an 
examination  in  2003,  his  optometrist 
certified,  "I  feel  that  Mr.  Espinosa  has 
sufficient  vision  to  perform  his 
commercial  driving  tasks  because  he  has 
good  peripheral  vision  and  good  overall 
acuity  in  both  eyes."  Mr.  Espinosa 
reported  that  he  has  driven  straight 
trucks  for  10  vears.  accumulating 
336,000  miles.  He  holds  a  Class  A  CDL 
from  Florida.  His  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

9.  Roy  M.  Field 

Mr.  Field.  62.  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuitv 
in  the  right  eye  is  20/15  and  in  the  left, 
20/70.  Following  an  examination  in 
2003,  his  ophthalmologist  certified. 
"Mr.  Field  can  safelv  operate  a 
commercial  vehicle  with  his  glasses 
correction."  Mr.  Field  reported  that  he 
has  driven  straight  trucks  for  3  years, 


accumulating  139.000  miles,  and 
tractor-trailer  combinations  for  34  vears, 
accumulating  1.4  million  miles.  He 
holds  a  Class  DM  driver's  license  from 
Alabama.  His  driving  record  for  the  last 
3  years  shows  one  accident  and  no 
convictions  for  moving  violations  in  a 
CMV.  According  to  the  police  report. 
Mr.  Field  was  attempting  to  make  a  right 
turn  when  another  driver  passing  on  the 
right  in  a  storage  lane  struck  his  vehicle. 
The  other  driver  was  cited  for  "unsafe 
passing  on  right."  Mr,  Field  was  not 
cited. 

W.  Derek  T.  Ford 

Mr,  Ford.  45,  has  amblyopia  in  his  left 
eye.  His  best -corrected  visual  acuity  in 
the  right  eye  is  20/25  and  in  the  left,  20/ 
400.  Following  an  examination  in  2003, 
his  ophthalmologist  certified,  "By  my 
medical  testing  and  in  my  medical 
opinion,  he  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle,"  Mr.  Ford 
reported  that  he  has  driven  straight 
trucks  for  26  years,  accumulating  1.5 
million  miles,  and  tractor-trailer 
combinations  for  1  vear,  accumulating 
45,000  miles.  He  holds  a  Class  B  CDL 
from  Maryland,  His  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

1 1 .  James  G.  LaBair 

Mr,  LaBair,  56,  has  counting  fingers 
vision  in  his  right  eye  due  to  an  injurv' 
in  November  1981,  His  best-corrected 
visual  acuity  in  the  left  eye  is  20/25, 
Following  an  examination  in  2003,  his 
optometrist  certified.  "At  this  time  with 
Mr.  LaBair's  current  visual  status.  I  feel 
that  his  vision  is  sufficient  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  LaBair 
reported  that  he  has  driven  straight 
trucks  for  1  year,  accumulating  35,000 
miles,  and  tractor-trailer  combinations 
for  19  years,  accumulating  1.9  million 
miles.  He  holds  a  Class  A  CDL  from 
Michigan.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

12.  Dennis  A.  Leschke 

Mr.  Leschke,  58,  had  a  traumatic 
cataract  removed  from  his  left  eye  in 
1956.  His  best-corrected  visual  acuitv  in 
the  right  eye  is  20/20  and  in  the  left,  20/ 
50.  Following  an  examination  in  2003, 
his  optometrist  certified,  "In  my 
medical  opinion,  this  patient  has 
sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Leschke 
reported  that  he  has  driven  straight 
trucks  for  40  years,  accumulating 
600.000  miles.  He  holds  a  Class  D 


driver's  license  from  Oklahoma.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

13.  Lonnie  Lomax,  Jr. 

Mr.  Lomax,  31,  has  had  a  retinal  scar 
in  his  right  eye  for  7  years.  His  best- 
corrected  visual  acuity  in  the  right  eye 
is  20/200  and  in  the  left,  20/20.  His  ' 
optometrist  examined  him  in  2003  and 
certified,  "In  my  opinion.  Mr.  Lomax 
has  sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Lomax 
submitted  that  he  has  driven  tractor- 
trailer  combinations  for  6  years, 
accumulating  48.000  miles.  He  holds  a 
Class  A  CDL  from  Illinois.  His  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

14.  Ernesto  R.  Martinez 

Mr.  Martinez.  41,  has  a  corneal  scar 
secondary  to  an  injury  in  the  right  eye 
at  age  1.  His  visual  acuity  in  the  right 
eye  is  20/80  and  in  the  left,  20/20. 
Following  an  examination  in  2003,  his 
optometrist  certified,  "In  my  medical 
opinion  Mr.  Martinez  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Martinez  reported  that  he 
has  driven  straight  trucks  for  4  years, 
accumulating  275,000  miles,  and 
tractor-trailer  combinations  for  2  years, 
accumulating  49.000  miles.  He  holds  a 
Class  A  CDL  from  Texas.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

15.  Rennet  G.  Maruska 

Mr.  Maruska,  50,  lost  the  vision  in  his 
right  eye  due  to  an  injurv'  at  age  15.  His 
best-corrected  visual  acuity  in  the  left 
eve  is  20/20.  His  optometrist  examined 
him  in  2003  and  certified,  "I  believe 
that  in  review  of  revisions  required  to 
operate  a  commercial  vehicle,  Bennet's 
vision  qualifies  for  sufficient  vision  to 
perform  the  driving  tasks  required  for 
commercial  driving."  Mr.  Maruska 
reported  that  he  has  driven  tractor- 
trailer  combinations  for  16  years, 
accumulating  360,000  miles.  He  holds  a 
Class  A  CDL  from  Minnesota.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

16.  lames  T.  McGinnis 

Mr.  McGinnis,  40,  has  amblyopia  in 
his  left  eye.  His  visual  acuity  in  the  right 
eye  is  20/20  and  in  the  left.  20/100. 
Following  an  examination  in  2003.  his 
optometrist  stated.  "In  my  opinion,  Mr. 
McGinnis  has  sufficient  vision  to 
perform  the  driving  tasks  to  operate  a 
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commercial  vehicle."  Mr.  McGinnis 

submitted  that  he  has  driven  straight 
trucks  for  2U  years,  accumulating 
150,000  miles,  and  tractor-trailer 
combinations  for  13  years,  accumulating 
1.2  million  miles.  He  holds  a  Class  A 
CDL  from  Texas.  His  driving  record 
shows  one  accident  and  no  convictions 
for  moving  violations  in  a  CMV  during 
the  last  3  vears.  .According  to  the 
accident  report.  Mr  McGinnis  was 
attempting  to  make  a  right  turn  when 
another  driver  also  attempted  to  turn 
right  hv  driving  on  the  shoulder.  The 
report  indicated  that  the  other  driver 
contributed  to  the  collision  by  "turning 
improperly — wrong  lane."  Mr. 
McGinnis  was  not  cited. 

1 7.  Can,'  L.  Miller 

Mr.  Miller.  61.  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eve  is  20/30  and  in  the  left, 
20/BO.  Following  an  examination  in 
2003  his  optometrist  stated.  "Mr. 
Miller's  driving  experience  and  life-long 
visual  adaptation  make  him  quite 
capable  of  driving  commercial  vehicles 
safely."  Mr.  Miller  submitted  that  he  has 
driven  straight  trucks  for  30  years, 
accumulating  7.50,000  miles,  and 
tractor-trailer  combinations  for  12  years, 
accumulating  840.000  miles.  He  holds  a 
Class  A  CDL  from  Kansas.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  and  one  conviction  for  a 
moving  violation — "failure  to  yield  right 
of  wav  to  an  emergency  vehicle" — in  a 
CMV. 

]  8.  Jack  D  Miller 

Mr.  Miller.  46.  has  had  a  retinal  and 
iridic  coioboma  in  his  left  eye  since- 
hirth.  His  best-corrected  visual  acuity  in 
the  right  eye  is  20/20  and  in  the  left,  20/ 
200.  His  optometrist  examined  him  in 
2003  and  certified.  "With  an  excellent 
driving  history,  stable  visual  condition 
and  20/20  potential,  I  do  believe  Jack 
Miller  would  be  safe  to  drive  a 
commercial  vehicle."  Mr.  Miller 
reported  that  he  has  driven  straight 
trucks  for  10  years,  accumulating 
100,000  miles,  and  tractor-trailer 
combinations  for  18  vears.  accumulating 
1.6  million  miles.  He  holds  a  Class  A 
CDL  from  Ohio.  His  driving  record  for 
the  last  3  years  shows  no  accidents  and 
one  conviction  for  a  moving  violation- 
speeding — in  a  CMV   He  exceeded  the 
speed  limit  by  19  mph. 

19.  Ezequiel  M.  Ramirez 

Mr.  Ramirez,  45,  lost  his  right  eye  due 
to  trauma  20  years  ago.  His  visual  acuity 
in  the  left  eye  is  20/20.  Following  an 
examination  in  2003,  his  optometrist 
certified,  "In  my  medical  opinion. 
Ezequiel,  has  sufficient  vision  in  his  left 


eye  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle,  and  has  reported  performing 
these  driving  tasks  for  the  past  five  to 
ten  vears."  Mr.  Ramirez  reported  that  he 
has  driven  tractor-trader  combinations 
for  5  years,  accumulating  816,000  miles. 
He  holds  a  Class  A  CDL  from  Texas.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  and  one  conviction  for  a 
moving  violation — speeding — in  a  CMV. 
He  exceeded  the  speed  limit  by  10  mph. 

20.  Carl  W.  Skinner,  Jr. 

Mr.  Skinner,  47,  has  had  a  macular 
scar  in  his  left  eye  since  1997  due  to 
toxoplasmosis.  His  best-corrected  visual 
acuity  in  the  right  eye  is  20/20  and  in 
tJie  left,  20/400,  Following  an 
examination  in  2003,  his  optometrist 
stated,  "Carl  Skinner,  in  my  opinion, 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Skinner 
submitted  that  he  has  driven  straight 
trucks  for  15  years,  accumulating 
375.000  miles,  and  tractor-trailer 
combinations  for  2  years,  accumulating 
30,000  miles.  He  holds  a  Class  A  CDL 
from  Ohio.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 

2 1 .  Doyce  j\  Soriez 

Mr.  Soriez,  70,  experienced  a  retinal 
artery  occlusion  in  his  left  eye  in  1999. 
His  best-cotrected  visual  acuity  is  20/20 
in  the  right  eye  and  20/50  in  the  left. 
Following  an  examination  in  2003,  his 
ophthalmologist  stated,  "In  my  opinion, 
Mr.  Soriez  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr, 
Soriez  reported  that  he  has  driven 
straight  trucks  for  1  year,  accumulating 
20,000  miles,  tractor-trailer 
combinations  for  1  year,  accumulating 
800  miles,  and  buses  for  13  years, 
accumulating  988,000  miles.  He  holds  a 
Class  D  chauffeur's  license  from 
Louisiana.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 


22.  Peter  D.  Wehner 

Mr.  Wehner,  27,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eye  is  20/15  and  in  the  left. 
20/50.  Following  an  examination  in 
2003,  his  optometrist  certified,  "I  see  no 
indication  from  a  visual  standpoint  that 
he  would  be  unable  to  properly  handle 
the  visual  tasks  required  in  operating  a 
commercial  motor  vehicle."  Mr.  Wehner 
reported  that  he  has  driven  straight 
trucks  for  4  years,  accumulating  160,000 
miles.  He  holds  a  Class  B  CDL  from 


Minnesota,  His  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

23.  Howard  W.  Williams 

Mr.  Williams.  54,  has  retinal  scarring 
in  his  right  eye  due  to  trauma  at  age  2. 
His  best-corrected  visual  acuity  is  20/ 
200  in  the  right  eye  and  20/20 "in  the 
left.  His  optometrist  examined  him  in 
2003  and  certified,  "In  my  opinion.  Mr. 
Williams  has  sufficient  vision  to  drive  a 
commercial  vehicle."  Mr.  Williams 
reported  that  he  has  driven  buses  for  21 
vears,  accumulating  874,000  miles.'He 
holds  a  Class  D  chauffeur's  license  from 
Louisiana.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

24.  lack  E.  Wilson 

Mr.  Wilson.  55,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
in  the  right  eye  is  20/20  and  in  the  left. 
20/200.  Following  an  examination  in 
2003,  his  ophthalmologist  certified,  "It 
is  my  medical  opinion  that  he  currently 
has  adequate  vision  to  perform  the 
visual  tasks  required  pertaining  to  the 
operation  of  a  commercial  vehicle."  Mr. 
Wilson  reported  that  he  has  driven 
straight  trucks  for  24  years, 
accumulating  2.8  million  miles.  He 
holds  a  Class  A  CDL  from  Georgia.  His 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  requests 
public  comment  from  all  interested 
persons  on  the  exemption  petitions 
described  in  this  notice.  We  will 
consider  all  comments  received  before 
the  close  of  business  on  the  closing  date 
indicated  earlier  in  the  notice. 

Issued  on:  October  24.  2003. 
Pamela  M.  Pelcovits, 

Office  Director.  Policy.  Plans,  and 

Regulations. 

[PR  Doc.  0,3-27384  Filed  10-29-03:  8:45  am] 
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ACTION:  Notice  of  final  disposition. 


SUMMARY:  The  FMCSA  announces  its  . 
decision  to  exempt  29  individuals  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  exemptions  will  enable 
these  individuals  to  qualif\'  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR391.41(b)(-!0). 
DATES:  October  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywf)karte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987.  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SVV,,  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Fridav, 
except  Federal  holidavs, 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (CMS)  at:  http://dmses.dot.gov. 

Background 

On  September  5,  2003,  the  FMCSA 
published  a  .Notice  of  its  receipt  of 
applications  from  30  individuals,  and 
requested  comments  from  the  public  (68 
FR  ,52811).  The  30  individuals 
petitioned  the  FMCSA  for  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b){10).  w^hich  applies  to  drivers 
of  CMVs  in  interstate  commerce.  They 
are:  Lauren  C.  Allen,  Tracey  A. 
Ammons,  Randy  B.  Combs,  William  J. 
Corder.  Robert  L.  Cross,  Ir.,  William  P. 
Davis.  Dennie  R.  Ferguson.  Edward  J. 
Genovese.  Dewayne  E.  Harms.  Mark  D. 
Kraft,  David  F.  LeClerc.  Roger  J.  Mason, 
David  L.  Menken.  Richard  L.  Messinger, 
James  M,  Nelson.  Edward  )  Pcrfetto, 
Keith  G.  Reichel,  Carson  E.  Rohrbaugh, 
Ronald  L.  Roy.  Robert  E.  Sanders,  Earl 
W.  Sheets,  James  T,  Simmons,  Donald  J. 
Snider,  Ralphis  L.  Tisdale.  Jesse  L. 
Townsend.  Thomas  A.  Valik,  Jr., 
Thomas  D.  Walden,  James  A.  Welch, 
John  M,  Whetham.  and  Michael  E. 
Yount. 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to.  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  30  applications  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  29  of  them.  The 
comment  period  closed  on  October  6, 


2003.  One  comment  was  received,  and 
its  contents  were  carefully  considered 
by  the  FMCSA  in  reaching  the  final 
decision  to  grant  the  exemptions. 

The  FMCSA  has  not  made  a  decision 
on  the  application  of  Edward  J.  Perfetto. 
Subseqient  to  the  publication  of  the 
notice  of  applications  and  request  for 
comments,  the  agency  received 
additional  information  from  its  check  of 
his  motor  vehicle  record  and  we  are 
evaluating  that  information.  A  decision 
on  this  application  will  be  made  in  the 
future. 

Vision  And  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  the 
FMCSRs  provides: 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70"  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391,41(b)(10)), 

Since  1992.  the  agency  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16.  1998. 
filed  in  the  docket,  FH\VA-98-4334.) 
The  panel's  conclusion  supports  the 
agency's  view  that  the  present  standard 
is  reasonable  and  necessary'  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

The  29  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  corneal 
and  retinal  scars,  and  loss  of  an  eye  due 
to  trauma.  In  most  cases,  their  eye 
conditions  were  not  recently  developed. 
All  but  nine  of  the  applicants  were 
either  bom  with  their  vision 
impairments  or  have  had  them  since 
childhood  The  nine  individuals  who 


sustained  their  vision  conditions  as 
adults  have  had  them  for  periods 
ranging  from  4  to  48  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye,  and  in  a  doctor's  opinion  has 
sufficient  vision  to  perform  all  the  tasks 
necessar>'  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  29  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  3  to  42  years.  In  the 
past  3  years,  six  of  the  drivers  have  had 
convictions  for  traffic  violations.  Three 
of  these  convictions  were  for  speeding, 
two  for  "disregarding  a  traffic  control 
device,"  one  for  "obstructing  an 
intersection,"  and  one  for  "truck  off 
truck  route."  Three  drivers  were 
involved  in  an  accident  but  did  not 
receive  a  citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  September  5.  2003  notice  (68  FR 
52811).  Since  there  were  no  docket 
comments  on  the  specific  merits  or 
qualifications  of  any  applicant,  we  have 
not  repeated  the  individual  profiles 
here.  Our  sununarv'  analysis  of  the 
applicants  is  supported  by  the 
information  published  at  68  FR  52811. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e). 
the  FMCSA  may  grant  an  exemption 
ft-om  the  vision  standard  in  49  CFR 
391.41(b)(l0)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  appliccints  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  opposed  to 
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restricting  hira  or  her  to  driving  in 
intrastate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safetv,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  ofthe.se  studies  support  the 
principle  that  the  best  predictor  of 
hiture  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  (FHWA-98- 
36.37) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  a  former  FMCSA  waiver  study 
program  clearlv  demonstrates  that  the 
driving  performance  of  experienced 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (Sep  61  FR  13338,  13345, 
March  26,  1996.)  The  fact  that 
experienced  monocular  drivers  with 
good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman.  L'niversity  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  dememstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors — such  as  age,  sex. 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  [See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process."  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 


California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 

29  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had 
only  three  accidents  and  seven  traffic 
violations  in  the  last  3  years.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  their  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA 
concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  believe  the  applicants'  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact.  These  conditions  tax  visual 
capacity  and  driver  response  just  as 
intensely  as  interstate  driving 
conditions.  The  veteran  drivers  in  this 
proceeding  have  operated  CMVs  safely 
under  those  conditions  for  at  least  3 
years,  most  for  much  longer.  Their 
experience  and  driving  records  lead  us 
to  believe  that  each  applicant  is  capable 
of  operating  in  interstate  commerce  as 
safely  as  he  or  she  has  been  performing 
in  intrastate  commerce.  Consequently, 
the  FMCSA  finds  that  exempting  these 
applicants  from  the  vision  standard  in 
49  CFR  391.41(b)(10)  is  likely  to  achieve 
a  level  of  safety  equal  to  that  existing 
without  the  exemption.  For  this  reason, 
the  agency  is  granting  the  exemptions 
for  the  2-year  period  allowed  by  49 
U.S.C.  31315  and  31136(e)  to  29  of  the 

30  applicants  listed  in  the  September 
notice  (68  FR  52811). 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  29 


individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by    " 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal.  State,  or  local  enforcement 
official. 

Discussion  of  Cominents 

The  FMCSA  received  one  comment  in 
this  proceeding.  The  comment  was 
considered  and  is  discussed  below. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  FMCSRs, 
including  the  driver  qualification 
standards.  Specifically,  Advocates:  (1) 
Objects  to  the  manner  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  the  vision  waiver  program;  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e)):  and  finally  (4)  suggests  that  a 
1999  Supreme  Court  decision  affects  the 
legal  validity  of  vision  exemptions. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23,  1999),  64  FR  66962 
(November  30.  1999),  64  FR  69586 
(December  13.  1999).  65  FR  159  (January 
3.  2000).  65  FR  57230  (September  21, 
2000),  and  66  FR  13825  (March  7.  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  29  exemption  applications,  the 
FMCSA  exempts  Lauren  C.  Allen, 
Tracey  A.  Ammons.  Randy  B.  Combs, 
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William  J.  Corder,  Robert  L.  Cross.  Jr., 
William  P.  Davis,  Dennie  R  Ferguson. 
Edward  }.  Genovese.  Dewavne  E,  Harms. 
Mark  D.  Kraft.  David  F.  LeClerc,  Roger 
|.  Mason.  David  L.  Menken.  Richard  L. 
Messinger.  lames  M.  Nelson.  Keith  G. 
Reichel,  Carson  E.  Rohrbaugh.  Ronald  L. 
Roy,  Robert  E.  Sanders.  Earl  W.  Sheets, 
lames  T.  Simmons.  Donald  [.  Snider, 
Ralphis  L.  Tisdale.  Jesse  L.  Townsend, 
Thomas  A.  Valik.  Jr.,  Thomas  D 
Walden.  lames  A.  Welch,  John  M. 
Whetham,  and  Michael  E.  Yount  from 
the  vision  requirement  in  49  CFR 
391.41(b](10).  subject  to  the  following 
conditions:  ( 1 )  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (h)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  phvsicallv  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist  s  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination:  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  dri\er  must  also  have  a 
copy  of  the  certification  when  driving, 
so  it  may  be  presented  to  a  duly 
authorized  Federal.  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e).  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safetv  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  October  27.  2003. 
Pamela  M.  Pelcovits, 

Office  Director.  Policy,  Plans,  and 

Regulations. 

IFR  Doc.  03-27385  Filed  10-29-03:  8:4.5  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports.  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Admmistrauon.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Qffice  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  informatio.n 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  pe ricjci 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  11.  2003.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  December  1 .  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Franklin,  Mdntiine 
Administration,  400  7th  Street,  SW.. 
Washington.  DC  20590.  Telephone: 
202-366-2628; Fax:  202-366-3954;  or 
e-mail: 

michael.franklm@marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  from  that  office 
SUPPLEMENTARY  INFORMATION:  Maritime 
Admini^trdtiiui  AIAIvaD;. 

Title:  Automated  Mutual-Assistance 
Vessel  Rescue  Svstem  (AMVER). 

OMB  Control  Number:  2133-0025. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  U.S. -flag  and  U.S. 
citizen-owned  vessels  that  are  required 
to  respond  under  current  statute  and 
regulation. 

Forms:  None. 

Abstract:  This  collection  of 
information  is  used  to  gather 
information  regarding  the  location  of 
U.S. -flag  vessels  and  certain  other  U.S. 
citizen-owned  vessels  for  the  purpose  of 
search  and  rescue  in  the  saving  of  lives 
at  sea  and  for  the  marshalling  of  ships 
for  national  defense  and  safety 
purposes.  This  collection  consists  of 
vessels  that  transmit  their  positions 
through  various  electronic  means. 

Annual  Estimated  Burden  Hours: 
2.253  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory    ' 
Affairs.  Office  of  Management  and 
Budget,  725  1701  Street.  NW.. 
Washington,  DC  20503,  Attention 
MAR.\D  Desk  Officer. 


Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  agencv,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected,  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Date:  October  24,  2003. 
Joel  C  Richard. 

Secretary-,  Maritime  Administration. 
[FR  Doc.  03-27298  Filed  10-29-03;  8:45  am] 

BILLING  CODE  4910-ei-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No   MARAD  2003-16248] 

Maersk  Line  Ltd.;  Extension  of 
Comment  Period 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  is  hereby  giving  notice  that 
the  closing  date  for  filing  comments  in 
Docket  No.  MARAD  2003-16248.  Notice 
of  Request  to  Transfer  Maritime  Security 
Program  Operating  Agreements  MA/ 
MSP-29  through  MA/MSP-43  to 
Maersk  Line,  Limited,  has  been 
extended  to  the  close  of  business  (5  p.m. 
EST)  November  3,  2003.  The  notice  of 
request  in  Docket  No.  MARAD  2003- 
16248  was  published  in  the  Federal 
Register  of  October  3,  2003  (68  FK 
57507-57508). 

Dated:  October  24,  2003. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
FFR  Doc.  03-27334  Filed  10-29-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  NHTSA-99-5087] 
Rulemaking  Program  Meeting 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  NHTSA  rulemaking 
status  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program. 
DATES:  The  Agency's  regular  public 
meeting  relating  to  its  vehicle  regulatory 
program  will  be  held  on  Thursday, 
November  20.  2003.  beginning  at  9:45 
a.m.  and  ending  at  approximately  12 
p.m.  at  the  Best  Western  Gateway 
International  Hotel  in  Romulus, 
Michigan  48174.  Questions  relating  to 
the  vehicle  regulatory  program  must  be 
submitted  in  writing  with  a  diskette 
(.Microsoft  Word)  by  Friday.  November 
7,  2003.  to  the  address  shown  beloW'  or 
by  e-mail.  If  sufficient  time  is  available, 
questions  received  after  November  7, 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  questions(s)  does  not  have 
to  be  present  for  the  questions(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  November  7. 
2003,  and  the  issues  to  be  discussed  W'ill 
be  posted  on  NHTSA's  Web  site 
(unnv  nhtsa.ciot.gov)  bv  Mondav. 
November  17,  2003,  and  also  will  be 
available  at  the  meeting.  The  agency 
will  hold  a  second  public  meeting  on 
November  20.  devoted  exclusively  to  a 
presentatiort  of  research  and 
development  programs.  This  meeting 
will  begin  at  1:30  p.m.  and  end  at 
approximately  5  p.m.  This  meeting  is 
described  more  fully  in  a  separate 
announcement. 

ADDRESSES:  Questions  for  the  November 
20  NHTSA  Rulemaking  Status  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez.  NVS-100. 
National  Highway  Traffic  Safety 
Administration.  Room  5401.  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  Fax  number:  202-366-4329,  e- 
mail;  dlopez@nhtsa.dot.gov.  The 
meeting  will  be  held  at  the  Best  Western 
Gateway  International  Hotel.  Romulus. 
Michigan  48174.  The  telephone  number 
is  734-728-2800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delia  Lopez,  (202)  366-lRlO. 


SUPPLEMENTARY  INFORMATION:  NHTSA 
has  held  regular  public  meetings  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past.^o  the  agency's  Rulemaking  Office. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington,  DC,  within 
four  weeks  after  the  meeting.  Copies  of 
the  transcript  will  then  be  available  at 
ten  cents  a  page,  (length  has  varied  from 
80  to  150  pages)  upon  request  to  DOT 
Docket,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10  a.m.  to  5  p.m.  The  transcript  may 
also  be  accessed  electronically  at 
http://dms.dot.gov,  at  docket  NHTSA- 
99-5087.  Questions  to  be  answered  at 
the  public  meeting  should  be  organized 
by  categories  to  help  us  process  the 
questions  into  an  agenda  form  more 
efficiently. 
Sample  format: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

II.  Consumer  feiformation 

III.  Harmonization 

IV.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810,  by  COB  Mondav,  November 
17,2003. 

Issued:  October  8,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-27383  Filed  10-29-03;  8:45  am) 

BILLING  CODE  4810-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34414] 

Union  Pacific  Railroad  Company — 
Temporary  Trackage  Rights 
Exemption — The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary  overhead  trackage 
rights  to  Union  Pacific  Railroad 


Company  (UP)  between  BNSF  milepost 
6.1  near  Fort  Worth.  TX,  and  BNSF 
milepost  218.1  near  Temple  TX.  a 
distance  of  approximately  129.2  miles.' 

The  transaction  is  scheduled  to 
become  effective  on  November  1.  2003, 
and  the  authorization  is  scheduled  to 
expire  on  or  about  December  23.  2003. 
The  purpose  of  the  temporary  trackage 
rights  is  to  facilitate  maintenance  work 
on  UP  lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  l.C.C.  605  (1978).  as  modified  by 
Mendocino  Coast  Rv..  Inc. — Lease  and 
Operate.  360  l.C.C.  653  (1980).  affd  sub 
nom.  Railwav  Labor  Executives'  Ass'n  v. 
United  States.  675  F.2d  1248  (D.C.  Cfr. 
1982). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(8).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34414.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  1416  Dodge  Street.  Room  830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  October  22.  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-27236  Filed  10-29-03:  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  23.  200:!. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 


'  UP  states  that,  because  the  trackage  rights 
involve  BNSF  sutidivisions  with  non-contiguous 
mileposts.  total  mileage  does  not  correspond  to  the 
milepost  designations  of  the  endpoiiits. 
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calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11100,  1750 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  1,  2003. 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  .\urnher:  1506-0003. 

Form  Sumber:  FinCEN  103-N 
(Formerly  IRS  Form  8852). 

Type  of  Review:  Revision. 

Title:  Currency  Transaction  Reports 
by  Casinos — Nevada 

Description:  Casinos  in  Nevada  file 
Form  103-N  for  currency  transactions  in 
excess  of  Si  0.000  a  dav  pursuant  to  31 
U.S.C.  5313ia)  and  31  CFR  103.22laJt2) 
and  Nevada  rule  6A,  Criminal 
investigators,  and  taxation  and 
regulator}-  authorities  use  the  form, 
during  the  course  of  investigations 
involving  financial  crimes. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government,  State,  local 
or  tribal  government. 

Estimated  Sumber  of  Respondents/ 
Recordkeepers:  115 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  19  minutes. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  54.800  hours. 

Clearance  Officer:  Steve  Rudzinski, 
Financial  Crimes  Enforcement  Network, 
Suite  200,  2070  Chain  Bridge  Road, 
Vienna,  VA  22182,  (703)  905-3845. 

OMB  flpv/ewer;  Joseph  F.  Lackey,  Jr.. 
Office  of  Management  and  Budget. 
Room  10235.  New  Executive  Office 
Building. Washington.  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Treasun,-  PFL'\  Clearance  Officer. 

[FR  Doc.  0.3-27.349  Filed  10-29-03;  8:45  am] 

BILUNG  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  22.  2003 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury'  Depanment 
Clearance  Officer.  Department  of  the 
Treasury.  Room  11100.  1750 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  1,  2003, 
to  be  assured  of  consideration 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB) 

OMB  Sumber:  1513-0107. 

Form  Xumber:  TTB  F  5220,6. 

Ty^je  of  Re\iew:  Extension. 

Title:  Monthly  Report — Tobacco 
Products  Importer 

Description:  Reports  of  the  lawful 
importation  and  disposition  of  tobacco 
products  dealers  are  necessarv  to 
determine  whether  those  issued  the 
permits  required  by  26  U.S.C.  5713 
should  be  allowed  to  continue  their 
operations  or  renew  their  permits. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,500, 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
14,400  hours. 

Clearance  Officer:  William  H  Foster. 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau.Room  200  East,1310  G  Street, 
N^V., Washington,  DC  20005.  (202)  927- 
8210. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
Office  of  Management  and  Budget, 
Room  10235.  New  Executive  Office 
Building.Washington,  DC  20503,  (202) 
396-7316. 

Mary  A.  Able, 

Treasury  PRA  Clearance  Officer. 

[FR  Dor   03-27350  Filed  10-29-03;  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Financial  Current  Value  of  Funds  Rate 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
interest  rate  for  use  in  Federal  debt 
collection  and  for  discount  and  rebate 
evaluation.  Pursuant  to  Section  11  of  the 
Debt  Collection  Act  of  1982,  as 
amended,  31  U,S.C.  3717.  the  Secretary 
of  the  Treasury  is  responsible  for 
computing  and  publishing  the 
percentage  rate  to  be  used  in  assessing 
interest  charges  for  outstanding  debts  on 
claims  owed  the  U.S.  Government. 

Treasury's  Cash  Management 
requirements  (1  TFM  6-8000)  prescribe 
use  of  this  rate  by  agencies  as  a 
comparison  point  in  evaluating  the  cost- 
effectiveness  of  cash  discounts.  In 
addition,  5  CFR  1315.8  of  the  Prompt 
Payment  rule  on  "Rebates"  requires  that 
this  rate  be  used  in  determining  whether 
agencies  should  pay  purchase  card 
invoices  when  the  card  issuer  offers 
rebates. 

Notice  is  hereby  given  that  the 
applicable  rate  is  1  percent  for  calendar 
year  2004. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1 ,  2004  and 
ending  on  December  31,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquires  should  bu  directi'd  to  ihe  Risk 
Management  Division.  Financial 
Management  Ser\ice,  Department  of  the 
Treasur\',  401  14th  Street,  SW., 
Washington,  DC  20227  (Telephone: 
(2021  8:"  4-66501 

SUPPLEMENTARY  INFORMATION:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Public  Law  95-147,  91  Stat. 
1227.  The  rate  is  computed  each  year  by 
averaging  Treasury  Tax  and  Loan 
(TT&L)  account  investment  rates  for  the 
12-month  period  ending  even,' 
September  30,  rounded  to  the  nearest 
whole  percentage,  for  applicability 
effective  January  1.  The  1  percent  rate 
that  becomes  effective  January'  1.  2004 
reflects  the  average  investment  rates  for 
the  12-month  period  that  began  October 
1,  2002  and  ended  September  30.  2003. 
The  rate  is  subject  to  quarterly  revisions 
if  the  annual  average,  on  a  12-month 
moving  average  basis,  changes  by  2 
percent. 

Bettsy  H.  Lane 

Assistant  Commissioner.  Federal  Finance. 

[FR  Doc  03-27351  Filed  10-2^-03;  8:45  am] 
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Corrections 


Federal  Register 

Vol.  68.  No.   210 
Thursday,  October  30.  200.3 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAC  2001-16,  FAR  Case  2002-018; 
Item  I]  j 

RIN  9000-AJ61 

Federal  Acquisition  Regulation; 
Central  Contractor  Registration 

Currectiun 

In  rule  document  03-24582  beginning 
on  page  56669  in  the  issue  of 


Wednesday,  October  1.  2003  make  the 
following  corrections: 

32.1110     [Corrected] 

1,  On  page  56674,  in  section 
32.1110(a)(2)(i),  in  the  first  column,  m 
the  second  line,  "TransferiiOther" 
should  r(!ad  "Transfer — Other". 

52.204-7    [Corrected] 

2.  On  page  56675,  in  section  52.204- 
7,  in  the  first  column,  after  paraaraph 
(h),  add   '(End  of  clause)". 

[FRDoc.  C.3-24.582  Filed  10-29-03;  8:45  am] 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  .\ir  Pollutants:  Taconite  Iron 
Ore  Processing:  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR  2002-0039;  FRL-7551-2] 

RIN  2060-AJ02 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Taconite 
Iron  Ore  Processing 

AGENCY:  Environmental  Protection 

Agpncv  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
tac:onite  iron  (ire  processing  facilities. 
The  final  standards  establish  emission 
limitations  for  hazardous  air  pollutants 
(HAP)  emitted  from  new  and  existing 
ore  crushing  and  handling  operations, 
ore  dryers,  indurating  furnaces,  and 
finished  pellet  handling  operations.  The 
final  standards  will  implement  section 
1 12(dJ  of  the  Clean  Air  Act  (CAA)  by 


requiring  all  major  sources  to  meet  HAP 
emission  standards  reflecting 
application  of  the  maximum  achievable 
control  technology  (MACT). 

The  HAP  emitted  by  taconite  iron  ore 
processing  facilities  include  metal 
compounds  (such  as  manganese, 
arsenic,  lead,  nickel,  chromium,  and 
mercury),  products  of  incomplete 
combustion  (including  formaldehyde), 
and  the  acid  gases  hydrogen  chloride 
(HCl)  and  hydrogen  fluoride  (HF). 
Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects,  including  chronic  and  acute 
disorders  of  the  blood,  heart,  kidneys, 
reproductive  system,  respiratory  system 
and  central  nervous  system.  Some  of 
these  substances  are  considered 
carcinogens.  However,  it  should  be 
noted  that  the  extent  and  degree  to 
which  the  health  effects  may  be 
experienced  depend  on: 

Pollutant-specific  characteristics  (e.g., 
toxicity,  half-life  in  the  environment, 
bioaccumulation,  and  persistence);  The 
ambient  concentrations  observed  in  the 
area  {e.g.,  as  influenced  by  emission 


rates,  meteorological  conditions,  and 
terrain);  The  frequency  and  duration  of 
exposures;  and  Characteristics  of 
exposed  individuals  (e.g..  genetics,  age. 
pre-existing  health  conditions,  and 
lifestyle),  which  vary  significantly 
within  the  general  population. 

EFFECTIVE  DATE:  October  30.  2003. 

ADDRESSES:  Docket.  The  official  public 
docket  is  the  collection  of  materials 
used  in  developing  the  final  rule  and  is 
available  for  public  viewing  at  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102.  1301  Constitution  Ave., 
NW,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Conrad  Chin.  Metals  Group  (C439-02), 
Emission  Standards  Division,  U.S.  EPA. 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-1512, 
electronic  mail  (e-mail)  addres-s, 
chin .  conrad@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  piotentially  regulated  by  this 
action  include: 


Category 


NAICS 

code' 


Example  of  regulated  entities 


Industry 


Federal  government 

State/local/tribal  government 


21221 


Taconite  Iron  Ore   Processing   Facilities  [taconite  ore  crushing   and   handling  operations, 

indurating  furnaces,  finished  pellet  handling  operations,  and  ore  dryers] 
Not  affected. 
Not  affected. 


North  Amencan  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.9581  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
including  both  Docket  ID  No.  OAR- 
2002-0039  and  Docket  ID  No.  A-2001- 
14.  The  official  public  docket  consists  of 
the  documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  All  items  may  not  be 
listed  under  both  docket  numbers,  so 
interested  parties  should  inspect  both 
docket  numbers  to  ensure  that  thev  have 
received  all  materials  relevant  to  the 
final  rule.  Although  a  part  of  the  official 
docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 


official  pubEc  docket  is  available  for 
public  viewing  at  the  EPA  Docket 
Center  (Air  Docket),  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  under  the 
"Federal  Register"  listings  at  http:// 
ivww.  epa.go\  ife  drgs  tr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number.  Although  not  all  docket 


materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility  in 
the  above  paragraph  entitled  "Docket." 

Worldwide  Web  (WWWI.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  final 
rule  will  be  placed  on  the  TTN's  policy 
and  guidance  page  for  newlv  proposed 
or  promulgated  rules  at  http:// 
www. epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  This  action 
constitutes  final  administrative  action 
on  the  proposed  NESHAP  for  taconite 
iron  ore  processing  facilities  (67  FR 
77562.  December  18,  2002).  Under  CAA 
section  307(b)(1),  judicial  review  of  the 
final  rule  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  by  December  29.  2003.  Under 
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CAA  section  307(b)(2),  the  requirements 
that  are  the  subject  of  this  document 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  bv  the 
EPA  to  enforce  these  requirements 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

II.  Summary  of  Final  Rule 

A  Who  must  comply  with  the  final  rule? 

B.  What  are  the  affected  sources  and 
emission  points? 

C.  What  are  the  emission  limitations? 

D.  What  are  the  operation  and  maintenance 
requirements? 

E.  What  are  the  general  compliance 
requirements? 

F.  What  are  the  initial  compliance 
requirements? 

G.  What  are  the  continuous  compliance 
requirements? 

H.  What  are  the  notification, 

recordkeeping,  and  reporting 

requirements? 
1.  What  are  the  compliance  deadlines? 

III.  Summary  of  Responses  to  Major 

Comments 

A.  How  did  we  revise  the. cost  estimates 
and  economic  analysis? 

B.  How  did  we  revise  the  performance 
testing  requirements? 

C.  How  did  we  revise  the  emission 
limitations? 

D.  How  did  we  revise  the  continuous 
compliance  requirements? 

E.  How  did  we  revise  the  baseline 
emissions? 

F.  How  did  we  select  the  pollutants? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  emission  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
en\'ironmental  and  energy  impacts? 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045;  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  .^ct 

).  Congressional  Review  Act 

I.  Background 

Section  112(d)  of  the  CAA  requires  us 
(the  EPA)  to  establish  national  emission 
standards  for  all  categories  and 
subcategories  of  major  sources  of  HAP 
and  for  area  sources  listed  for  regulation 
under  section  112(c).  Major  sources  are 
those  that  emit  or  have  the  potential  to 
emit  at  least  10  tons  per  year  (tpy)  of 


any  single  HAP  or  at  least  25  tpy  of  any 
combination  of  HAP.  Area  sources  are 
stationary  sources  of  HAP  that  are  not 
major  sources  Additional  information 
on  the  NESHAP  development  process 
can  be  found  in  the  preamble  to  the 
proposed  rule  (67  FR  77562). 

We  received  a  total  of  29  comment 
letters  on  the  proposed  NESHAP  from 
industry.  State  agencies.  Federal 
agencies,  environmental  groups,  and 
private  citizens.  We  offered  to  provide 
interested  individuals  the  opportunity 
for  oral  presentations  of  data,  views,  or 
arguments  concerning  the  proposed 
rule,  but  a  public  hearing  was  not 
requested. 

Today's  final  rule  reflects  our  full 
consideration  of  all  the  comments  we 
received.  Major  public  comments  on  the 
proposed  rule  along  with  our  responses 
to  these  comments  are  summarized  in 
section  III  of  this  document.  A  detailed 
response  to  all  the  comments  is 
included  in  the  Background  Information 
Document  (BID)  for  the  promulgated 
standards  (Docket  ID  No.  OAR-2002- 
0039). 

II.  Summary  of  Final  Rule 

A.  Who  Must  Complv  With  the  Final 
Rule? 

Each  owner  or  operator  of  an  affected 
source  at  a  taconite  iron  ore  processing 
plant  that  is  (or  is  part  of)  a  major  source 
of  HAP  emissions  must  comply  with  the 
final  rule.  A  taconite  iron  ore  processing 
plant  is  a  major  soiu'ce  of  HAP  if  it  emits 
or  has  the  potential  to  emit  any  single 
HAP  at  a  rate  of  10  tons  or  more  per  year 
or  any  combination  of  HAP  at  a  rate  of 
25  tons  or  more  per  year. 

B.  What  Are  the  Affected  Sources  and 
Emission  Points? 

The  affected  sources  are  each  new  or 
existing  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
and  finished  pellet  handling  operation 
at  a  taconite  iron  ore  processing  facility 
that  is  (or  is  part  of)  a  major  source  of 
HAP  emissions.  Emission  limitations 
apply  to  each  ore  crushing  and  handling 
operation,  each  ore  dryer,  each 
indurating  furnace,  and  each  finished 
pellet  handling  operation.  These 
processes,  as  well  as  their  emissions  and 
controls,  are  described  in  the  preamble 
to  the  proposed  rule  (67  FR  ""564- 
77566). 

C.  What  Are  the  Emission  Limitations? 

The  final  rule  includes  particulate 

matter  (PM)  emission  limits,  operating 
limits  for  control  devices,  and  work 
practice  standards.  Pailiculate  matter 
emissions  serve  as  a  surrogate  measiue 
of  H^^P  emissions. 


Ore  Crushing  and  Handling 

The  PM  emissions  limits  for  ore 
crushing  and  handling  are  0.008  grains 
per  dr\-  standard  cubic  foot  (gr/dscf)  for 
existing  sources  and  0.005  gr/dscf  for 
new  sources.  Compliance  with  the  PM 
emissions  limits  for  ore  crushing  and 
handling  is  determined  based  on  the 
flow-weighted  mean  concentration  of 
emissions  for  all  ore  crushing  and 
handling  units  at  the  plant. 

Ore  Dryers 

The  PM  emission  limits  for  each 
individual  ore  dryer  are  0.052  gr/dscf 
for  existing  dr>'ers  and  0.025  gr/dscf  for 
new  dryers.  Ore  dr>'ers  with  multiple 
stacks  calculate  their  PM  emissions  as  a 
flow-weighted  mean  concentration  of 
PM  emissions  from  all  stacks. 

Indurating  Furnar&s 

For  each  straight  grate  indurating 
furnace  processing  magnetite,  the  PM 
emissions  limits  are  0.01  gr/dscf  for 
existing  straight  grate  furnaces  and 
0.006  gr/dscf  for  new-  straight  grate 
furnaces.  For  each  grate  kiln  indurating 
furnace  processing  magnetite,  the  PM 
emissions  limits  are  0.01  gr/dscf  for 
existing  grate  kiln  furnaces  and  0.006 
gr/dscf  for  new  grate  kiln  furnaces.  For 
each  grate  kiln  indurating  furnace 
processing  hematite,  the  PM  emissions 
limits  are  0.03  gr/dscf  for  existing  grate 
kiln  furnaces  and  0.018  gr/dscf  for  new 
grate  kiln  furnaces.  Indurating  furnaces 
with  multiple  stacks  calculate  their  PM 
emissions  as  a  flow-weighted  mean 
concentration  of  PM  emissions  from  all 
stacks. 

Finished  Pellet  Handling 

The  PM  emissions  limits  for  finished 
pellet  handling  operations  are  0.008  gr/ 
dscf  for  existing  sources  and  0.005  gr/ 
dscf  for  new  sources.  Compliance  with 
the  PM  emissions  limits  for  finished 
pellet  handling  is  determined  based  on 
the  flow-weighted  mean  concentration 
of  PM  emissions  for  all  pellet  handling 
units  at  the  plant. 

Operating  Limits 

For  bag  leak  detection  systems,  we 
require  that  corrective  actions  be 
initiated  within  1  hour  of  a  bag  leak 
detection  system  alarm.  For  dynamic 
wet  scrubbers,  the  daily  average 
scrubber  water  flow  rate  and  either  the 
daily  average  fan  amperage  or  the  daily 
average  pressure  drop  must  remain  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test.  For 
all  other  wet  scrubbers,  the  daily 
average  pressure  drop  and  daily  average 
scrubber  water  flow  rate  muist  remain  at 
or  above  the  level  established  during  the 
initial  performance  test.  Plants  using  a 
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dry  electrostatic  precipitator  (ESP)  must 
either  install  and  operate  a  continuous 
opacity  monitoring  system  (COMS)  or 
maintain  the  daily  average  .secondary 
voltage  and  daily  average  secondary 
current  for  each  field  at  or  above  the 
minimum  levels  established  during  the 
initial  performance  test.  If 
demonstrating  compliance  using  COMS, 
the  average  opacity  for  each  6-minute 
period  must  remain  at  or  below  the  level 
established  during  the  initial 
performance  test.  Plants  using  a  wet  ESP 
must  maintain  the  daily  average 
secondary  voltage  for  each  field  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test; 
maintain  the  daily  average  stack  outlet 
temperature  at  or  below  the  ma.ximum 
levels  established  during  the  initial 
performance  test;  and  maintain  the  daily 
average  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  performance  test. 

You  must  submit  information  on 
monitoring  parameters  if  another  type  of 
control  device  is  used  or  if  alternative 
monitoring  parameters  are  desired. 

Work  Practices 

All  plants  subject  to  the  final  rule  are 
required  to  prepare  and  implement  a 
WTitten  fugitive  dust  emissions  control 
plan.  The  plan  describes  in  detail  the 
measures  that  will  be  put  in  place  to 
control  fugitive  dust  emissions  from  the 
following  sources  at  a  plant,  as 
applicable:  stockpiles,  material  transfer 
points,  plant  roadways,  tailings  basin, 
pellet  loading  areas,  and  yard  areas. 
Existing  fugitive  dust  emission  control 
plans  that  describe  current  measures  to 
control  fugitive  dust  emission  sources 
tliat  have  been  approved  as  part  of  a 
State  implementation  plan  or  title  V 
permit  would  be  acceptable,  provided 
thev  address  the  prior-listed  fugitive 
dust  emission  sources. 

D.  What  Are  the  Operation  and 
Maintenance  Requirements? 

AU  plants  subject  to  the  final  rule 
must  prepare  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  according  to  the  requirements  in  40 
CFR  63.6(e).  A  written  operation  and 
maintenance  plan  is  also  required  for 
control  devices  subject  to  an  operating 
limit  and  indurating  furnaces  subject  to 
good  combustion  practices  (GCP).  This 
plan  must  describe  the  following: 
procedures  for  preventative 
maintenance  requirements  for  control 
devices,  corrective  action  requirements 
for  baghouses  and  continuous  parameter 
monitoring  systems  (CPMS).  and  GCP 
for  indurating  furnaces.  In  the  event  of 
a  bag  leak  detection  system  alarm,  the 
plan  must  include  specific  requirements 


for  initiating  corrective  action  to 
determine  the  cause  of  the  problem 
within  1  hour,  initiating  corrective 
action  to  fix  the  problem  within  24 
hours,  and  completing  all  corrective 
actions  needed  to  fix  the  problem  as 
soon  as  practicable.  In  the  event  you 
exceed  an  established  operating  limit  for 
an  air  pollution  control  device  other 
than  a  baghouse,  you  must  initiate 
corrective  action  to  determine  the  cause 
of  the  operating  limit  exceedance  and 
complete  the  corrective  action  within  10 
calendar  days.  Corrective  action 
procedures  you  take  must  be  consistent 
with  the  installation,  operation,  and 
maintenance  procedures  listed  in  your 
site-specific  CPMS  monitoring  plan.  For 
indurating  furnaces,  you  must  maintain 
a  proper  and  efficient  combustion 
process  through  the  implementation  of 
GCP. 

E.  What  Are  the  General  Compliance 
Requirements? 

The  final  rule  requires  compliance 
with  the  emission  limitations,  work 
practice  standards,  and  operation  and 
maintenance  requirements  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction  as  defined 
in  40  CFR  63.2.  The  owner  or  operator 
must  develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  according  to  the  requirements  in  40 
CFR  63.6(e)(3). 

The  final  rule  also  requires  keeping  a 
log  detailing  the  operation  and 
maintenance  of  the  process  and 
emission  control  equipment.  This 
requirement  applies  during  the  period 
between  the  compliance  date  and  the 
date  that  continuous  monitoring 
systems  are  installed  and  any  operating 
limits  set. 

F.  What  Are  the  Initial  Compliance 
Requirements? 

The  final  rule  requires  performance 
tests  to  demonstrate  that  each  affected 
source  meets  all  applicable  PM  emission 
limits.  The  PM  concentration  (front-half 
filterable  catch  only)  is  to  be  measured 
using  EPA  Method  5.  5D,  or  17  in  40 
CFR  part  60.  appendix  A.  All  initial 
compliance  tests  must  be  completed  no 
later  than  180  days  following  the 
compliance  date. 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  the  ore 
crushing  and  handling  affected  source, 
the  flow-weighted  mean  concentration 
of  PM  emissions  of  all  units  within  the 
affected  source  must  not  exceed  the 
applicable  PM  emission  limit.  Similarly, 
for  the  finished  pellet  handling  affected 
source,  the  flow-weighted  mean 
concentration  of  PM  emissions  of  all 
units  within  the  affected  source  must 


not  exceed  the  applicable  PM  emission 
limit.  In  lieu  of  conducting  performance 
tests  for  all  ore  crushing  and  handling 
and  finished  pellet  handling  emission 
units,  the  plant  may  elect  to  form  groups 
of  up  to  six  similar  emission  units  and 
conduct  initial  performance  tests  on  a 
representative  unit  within  each  group. 
Each  plant  must  submit  a  testing  plan  to 
the  permitting  authority  for  approval. 
The  testing  plan  must  identify-  the 
emission  units  that  will  be  grouped  as 
similar,  identify  the  representative  unit 
that  will  be  tested  for  each  group,  and 
present  the  proposed  schedule  for 
testing. 

To  demonstrate  initial  compliance 
with  the  PM  emission  limit  for  each 
indurating  furnace  and  each  ore  dryer, 
the  flow-weighted  mean  concentration 
of  PM  emissions  of  all  stacks  associated 
with  each  furnace  or  each  ore  dryer 
must  not  exceed  the  applicable  PM 
emission  limit. 

The  final  rule  also  includes 
procedures  for  establishing  site-specific 
operafing  limits  for  control  devices 
during  the  initial  performance  test.  To 
demonstrate  initial  compliance  with  the 
work  practice  standards,  plants  must 
prepare,  submit,  and  implement  a 
fugitive  dust  emission  control  plan  on 
or  before  the  compliance  date.  To 
demonstrate  initial  compliance  with  the 
operation  and  maintenance 
requirements,  plants  must  prepare  the 
operation  and  maintenance  plan  and 
certify  in  their  notification  of 
compliance  status  that  they  have 
prepared  the  written  plans  and  will 
operate  control  devices  and  indurating 
furnaces  according  to  the  procedures  in 
the  plan. 

G.  What  Are  the  Continuous 
Compliance  Requirements? 

For  ore  crushing  and  handling,  ore 
dryers,  and  finished  pellet  handling 
units,  you  must  conduct  subsequent 
performance  tests  to  demonstrate 
continued  compliance  with  the  PM 
emission  limits  following  the  schedule 
established  in  the  title  V  permit  for  each 
plant.  If  a  title  V  permit  has  not  been 
issued,  you  must  submit  a  testing  plan 
and  schedule  to  the  permitting  authority 
for  approval. 

For  each  indurating  furnace,  you  must 
conduct  subsequent  performance  testing 
of  all  stacks  based  on  the  schedule 
established  in  each  plant's  title  V 
operating  permit,  but  no  less  frequently 
than  twice  per  5-year  permit  term.  If  a 
title  V  permit  has  not  been  issued,  then 
you  must  submit  a  testing  plan  and 
schedule  to  the  permitting  authority  for 
approval.  The  testing  frequency  in  the 
testing  plan  must  provide  for  tests  to  be 
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conducted  at  least  twice  per  5-vear 
period. 

You  are  required  to  monitor  operating 
parameters  for  control  devices  subject  to 
operating  limits  and  carry  out  the 
procedures  in  their  fugitive  dust 
emissions  control  plan  and  their 
operation  and  maintenance  plan.  To 
demonstrate  continuous  compliance, 
you  must  keep  records  documenting 
compliance  with  the  rule  requirements 
for  monitoring,  the  fugitive  dust 
emissions  control  plan,  the  operation 
and  maintenance  plan,  and  installation, 
operation,  and  maintenance  of  a  CPMS. 

For  baghouses.  owners  or  operators 
are  required  to  monitor  the  relative 
change  in  PM  loading  using  a  bag  leak 
detection  system  and  to  make 
inspections  at  specified  intervals.  The 
bag  leak  detection  system  must  be 
installed  and  operated  according  to  the 
EPA  guidance  document  "Fabric  Filter 
Bag  Leak  Detection  Guidance."  EPA 
454/R-98-015,  September  1997.  The 
document  is  available  on  the  TTN  at 
http://v\-Vi^\'.epa.gov/ttneincUl/cem/ 
tribo.pdf.  If  the  system  does  not  work 
based  on  the  triboelectric  effect,  it  must 
be  installed  and  operated  consistent 
with  the  manufacturer's  written 
specifications  and  recommendations. 
The  basic  inspection  requirements 
include  daily,  weekly,  monthly,  or 
quarterly  inspections  of  specified 
parameters  or  mechanisms  with 
monitoring  of  bag  cleaning  cycles  by  an 
appropriate  method.  To  demonstrate 
continuous  compliance,  the  final  rule 
requires  records  documenting 
conformance  with  the  operation  and 
maintenance  plan,  as  well  as  the 
inspection  and  maintenance  procedures. 

For  dynamic  wet  scrubbers,  you  must 
use  CPMS  to  measure  and  record  the 
daily  average  scrubber  water  flow  rate 
and  either  the  daily  average  fan 
amperage  or  the  daily  average  pressure 
drop.  For  all  other  wet  scrubbers,  you 
must  use  CPMS  to  measure  and  record 
the  daily  average  pressure  drop  and 
daily  average  scrubber  water  flow  rate. 

For  dry  ESP,  you  must  either  use  a 
COMS  to  measure  and  record  the 
average  opacity  of  emissions  exiting 
each  stack  of  the  control  device  for  each 
6-minute  period,  or  use  CPMS  to 
measure  and  record  the  daily  average 
secondary'  voltage  and  daily  average 
secondary  current  for  each  field.  You 
must  operate  and  maintain  the  COMS 
according  to  the  requirements  in  40  CFR 
63.8  and  Performance  Specification  1  in 
40  CFR  part  60,  appendix  B  These 
requirements  include  a  quality  control 
program  including  a  daily  calibration 
drift  assessment,  quarterly  performance 
audit,  and  annual  zero  alignment. 


For  wet  ESP,  you  must  use  CPMS  to 
measure  and  record  the  daily  average 
secondary'  voltage  for  each  field,  the 
daily  average  stack  outlet  temperature, 
and  the  daily  average  water  flow  rate. 

The  final  rule  requires  you  to  prepare 
a  site-specific  monitoring  plan  for  CPMS 
that  addresses  installation,  performance, 
operation  and  maintenance,  quality 
assurance,  and  recordkeeping  and 
reporting  procedures.  These 
requirements  replace  the  more  detailed 
performance  specifications  contained  in 
the  proposed  rule. 

To  demonstrate  continuous 
compliance,  you  must  keep  records 
documenting  compliance  with  the 
monitoring  requirements  (including 
installation,  operation,  and  maintenance 
requirements  for  monitoring  systems) 
and  the  operation  and  maintenance 
plan. 

H.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

The  notification,  recordkeeping,  and 
reporting  requirements  are  based  on  the 
NESHAP  General  Provisions  in  40  CFR 
part  63.  subpart  A.  Table  2  to  subpart 
RRRRR  of  40  CFR  part  63  lists  each  of 
the  requirements  in  the  General 
Provisions  (§§63.2  through  63.15)  with 
an  indication  of  whether  they  apply. 

You  are  required  to  submit  eacn 
initial  notification  required  in  the 
NESHAP  General  Provisions  that 
applies  to  your  plant.  These  include  an 
initial  notification  of  applicability  with 
general  information  about  the  plant  and 
notifications  of  performance  tests  and 
compliance  status. 

You  are  required  to  maintain  the 
records  required  by  the  NESHAP 
General  Provisions  that  are  necessarv'  to 
document  compliance,  such  as 
performance  test  results;  copies  of 
startup,  shutdown,  and  malfunction 
plans  and  associated  corrective  action 
records:  monitoring  data;  and  inspection 
records.  Except  for  the  operation  and 
maintenance  plan,  the  fugitive  dust 
emissions  control  plan,  and  the  testing 
plan,  all  records  must  be  kept  for  a  total 
of  5  years,  with  the  records  from  the 
most  recent  2  years  kept  onsite.  The 
final  rule  requires  that  the  operation  and 
maintenance  plan,  the  fugitive  dust 
emissions  control  plan,  and  the  testing 
plan,  6e  kept  onsite  and  available  for 
inspection  upon  request  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the  final 
rule  requirements 

Semiannual  reports  are  required  for 
any  deviation  from  an  emission 
limitation  (including  an  operating 
limit),  or  operation  and  maintenance 
requirement.  Each  report  is  due  no  later 


than  30  days  after  the  end  of  the 
reporting  period.  If  no  deviation 
occurred,  only  a  summary'  report  is 
required.  If  a  deviation  did  occur,  more 
detailed  information  "is  required. 

An  immediate  report  is  required  if 
actions  taken  during  a  startup, 
shutdown,  or  malfunction  are  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan.  Deviations  that 
occur  during  a  period  of  startup, 
shutdown,  or  malfunction  are  not 
violations  if  you  demonstrate  to  the 
authority  with  delegation  for 
enforcement  that  the  source  was 
operating  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan. 

An  immediate  report  is  required  after 
the  third  consecutive  and  unsuccessful 
attempt  at  corrective  action  for 
determining  the  cause  of  exceedance  of 
an  operating  limit  for  an  air  pollution 
control  device  except  for  baghouses. 
The  report  must  be  submitted  within  5 
calendar  days  after  the  third 
unsuccessful  attempt  at  corrective 
action.  This  report  must  notify  the 
Administrator  that  a  deviation  has 
occurred  and  document  the  types  of 
corrective  measures  taken  to  address  the 
problem  that  resulted  in  the  deviation  of 
established  operating  parameters  and 
the  resulting  operating  limits. 

You  must  also  submit  the  fugitive 
dust  emissions  control  plan,  testing 
plan,  »id  all  operation  and  maintenance 
plans  to  the  Administrator  on  or  before 
the  applicable  compliance  date. 

/.  What  Are  the  Compliance  Deadlines? 

The  owner  or  operator  of  an  existing 
affected  source  must  comply  by  October 
30,  2006.  An  existing  affected  source  is 
one  constructed  or  reconstructed  before 
December  18.  2002.  New  or 
reconstructed  sources  that  startup  on  or 
before  October  30.  2003  must  comply  by 
October  30.  2003.  New  or  reconstructed 
sources  that  startup  after  October  30. 
2003  must  complv  upon  initial  startup. 

III.  Summan.'  of  Responses  to  Major 
Comments 

A.  How  Did  We  Revise  the  Cost 
Estimates  and  Economic  Analysis^ 

Comment:  Three  commenters  stated 
that  the  estimated  total  capital  cost 
impact  of  $47.3  million  underestimates 
the  cost  to  the  industr\'.  One  of  the 
commenters  stated  that  the  costs  for 
their  plant  were  underestimated. 

Response:  The  capital  equipment 
costs  used  in  the  cost  analysis 
conducted  prior  to  proposal  were  based 
largely  on  historical  industry  costs 
provided  by  industry"  and  vendor 
estimates  obtained  bv  the  EPA.  All  of 
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the  indurating  hirnace  capital 
equipment  replacement  costs  were 
based  on  equipment  and  installation 
costs  incurred  by  Minntac  in  1991  to 
install  two  new  venturi  scrubbers  for 
hirnace  lines  4  and  5.  For  ore  crushing 
and  handling  and  pellet  handling  units, 
the  capital  equipment  replacement  costs 
were  based  on  equipment  costs  obtained 
from  two  wet  scrubber  vendors. 

In  follow-up  discussions  with  the 
industry',  industry  representatives 
indicated  that  the  costs  of  purchasing 
and  install'ng  a  new  wet  scrubber  were 
underestimated.  For  example,  based  on 
the  cost  estimates  provided  by  one 
plant,  the  installation  of  two  new  wet 
scrubbers  on  their  furnace  would  cost 
$18  million,  not  the  $9.4  million 
estimated  by  EPA.  We  asked  each  plant 
to  provide  an  estimate  of  the  cost  impact 
the  limits  in  the  final  rule  will  have  on 
their  plant.  Overall,  industrv  estimated 
a  capital  equipment  and  installation 
cost  of  $57  million.  The  costs  provided 
by  industry  are  based  on  a  combination 
of  costs  estimated  by  plant  engineers, 
previous  equipment  replacement  costs, 
and  vendor  cost  estimates. 

The  EPA  asserts  that  the  impact 
estimate  of  $57  million  provided  by  the 
industry  is  a  conservatively  high 
estimate  based  on  the  fact  that  some 
plants  did  not  account  for  the  averaging 
of  the  emissions  for  those  units  within 
the  ore  crushing  and  handling  and 
finished  pellet  handling  affected 
sources.  However,  in  order  to  ensure 
that  we  fully  account  for  the  cost  impact 
to  the  industry,  we  used  the 
conservatively  high  estimates  provided 
by  the  industry.  Therefore,  the  capital 
cost  impact  of  the  emission  limits  in  the 
final  rule  was  estimated  to  be 
approximately  $57  million,  including 
emission  control  capital  costs  and 
monitoring,  recordkeeping,  and 
reporting  (MRR)  capital  costs.  The 
annual  costs  of  the  final  rule  are 
estimated  to  be  $9  million  per  year, 
including  annualized  capital  and  aimual 
operational  and  MRR  costs.  For  more 
information  on  the  industry  provided 
costs  and  the  revised  cost  analysis,  see 
the  revised  cost  analysis  memorandum 
in  the  docket. 

Comment:  Two  commenters  stated 
that  the  costs  of  the  rule  as  proposed  are 
disproportionate  to  the  reduction  in 
HAP. 

Response:  The  revised  estimate  of 
annual  compliance  costs  for  the  final 
rule  is  $9  million  per  year,  and  this 
expenditure  is  estimated  to  result  in  the 
reduction  of  270  tpy  of  HAP  and  10,538 
tpy  of  PM.  The  corresponding  cost  per 
ton  of  HAP  reduced  is  $33,333;  the 
corresponding  cost  per  ton  of  PM 
reduced  is  $854.  These  values  are 


similar  to  or  lower  than  those  in  other 
MACT  standards.  In  addition,  the 
emission  limits  in  the  final  rule  are 
based  on  the  MACT  floor  level  of 
control.  The  CAA  does  not  give  the  EPA 
the  discretion  to  consider  costs  for  the 
MACT  floor  level  of  control. 

Comment:  One  commenter  stated  that 
the  costs  and  resources  associated  with 
the  administrative  requirements  (e.g., 
continuous  monitoring,  stack  testing)  of 
the  final  rule  will  pose  a  significant 
additional  burden  on  their  operations. 
The  commenter  cited  estimated  costs  of 
$515,000  for  the  installation  of 
additional  instrumentation  and 
monitoring  equipment,  an  additional 
cost  of  $100,000  for  dust  collector 
monitoring  maintenance,  and  an 
additional  cost  of  $45,000  for  stack 
testing.  The  commenter  stated  that  their 
plant  is  aheady  operating  under  a  title 
V  permit  and  already  has  a  well- 
controlled  dust  c:ontrol  system  in  place. 
The  commenter  asserted  that  the 
increased  continuous  monitoring  and 
increased  stack  testing  is  not  necessary 
to  protect  human  health  or  the 
environment  and  adds  unnecessary 
costs. 

Response:  In  the  proposed  rule,  we 
included  only  those  monitoring  and 
testing  requirements  that  were  necessary 
to  ensure  the  continued  compliance 
with  the  PM  emission  limits.  However, 
following  a  review  of  the  public 
comments  and  follow-up  discussions 
with  the  industry  and  States,  we  have 
written  the  final  rule  to  reduce  the 
monitoring  and  testing  burden: 

•  To  reduce  the  monitoring  burden, 
we  have  deleted  the  requirements  to 
conduct  monthly  transducer  checks, 
quarterly  gauge  calibration  checks, 
semiannual  flow  sensor  calibration 
checks,  daily  pressure  tap  pluggage 
checks,  and  monthly  electrical 
connection  continuity  checks. 

•  We  have  reduced  the  indurating 
furnace  stack  testing  burden  by 
removing  the  requirement  to  conduct 
simultaneous  tests  of  all  the  stacks  on 
one  furnace.  The  final  rule  allows  plants 
to  conduct  sequential  testing  of  the 
stacks  for  a  furnace,  provided  the  tests 
are  completed  ''within  a  reasonable 
period  of  time,  such  that  the  indurating 
furnace  operating  characteristics  remain 
representative  for  the  duration  of  the 
stack  tests." 

•  We  have  removed  the  volumetric 
flow  rate  and  process  throughput  rate 
criteria  for  grouping  similar  ore 
crushing  and  handling  and  pellet 
handling  emission  units.  This  will  allow- 
more  of  these  emission  units  to  be 
grouped  together,  and  thus,  will  result 
in  fewer  initial  compliance  tests  being 
required  for  them. 


•  For  dry  ESP,  we  have  allowed 
plants  to  monitor  daily  average 
secondary  voltage  and  daily  average 
secondary  current  in  lieu  of  using  a 
COMS. 

Comment:  According  to  one 
commenter,  it  is  confusing  that  in  one 
section  of  the  Economic  Impact 
Assessment  (EIA),  the  Agency 
concludes  that  the  final  rule  alone  is 
unlikely  to  lead  to  mine  closure,  but 
clearly  states  that  it's  possible  that  two 
or  three  firms  may  close  or  sell  some  or 
all  of  their  operations.  The  only 
consistent  statement  in  the  EIA, 
according  to  the  commenter.  is  that  the 
proposed  rule  will  add  to  existing 
financial  stresses  in  the  industry. 

Response:  The  empirical  literatme  on 
steel  mill  capacity  and  closure  suggests 
that  import  and  mini-mill  competition 
are  more  important  explanatory 
variables  for  capacity  and  closure 
decisions  than  are  pollution  abatement 
cost  expenditures.  The  EPA's  market 
and  facility  impact  analysis  did  not 
explicitly  model  mine  closure  decisions 
because  of  limited  mine-level  data  and 
because  the  costs  of  compliance  are 
relatively  small.  The  EPA's  data  indicate 
that  the  compliance  costs  alone  are 
generally  too  low  to  result  in  facility 
closure.  However,  we  recognized  that 
several  companies  that  owned  taconite 
mines  in  2000  were  already  under 
significant  financial  hardship:  four  firms 
experienced  operating  losses  in  2000. 
and  several  were  also  operating  under 
Chapter  11  protection.  As  a  result.  EPA 
collected  financial  data  and  considered 
several  criteria  to  determine  whether 
companies  would  be  able  to  obtain 
financing  for  capital  investments 
associated  with  compliance,  or  might 
have  to  close  or  sell  individual  mine 
operations.  The  EPA  examined  the 
following  company  financial  data: 

•  Change  in  profits  projected  by  the 
economic  model; 

•  Altman  Z-scores; 

•  Current  ratios:  and 

•  Recent  environmental  compliance 
expenditures. 

Based  on  our  review,  EPA  concluded 
that  two  or  three  companies  may  close 
or  sell  operations.  A  review  of  recent 
data  from  the  U.S.  Geological  Survey 
(USGS)  and  company  financial  reports 
confirms  this  pattern.  In  2001. 
financially-strapped  steel  companies 
sold  assets.  Cleveland-Cliffs  raised  its 
total  ownership  of  Tilden  mine  to  85 
percent  by  acquiring  an  additional  45 
percent  share  from  Algoma  Steel  Inc. 
Cleveland-Cliffs  and  Minnesota  Power 
purchased  LTV  Steel  Co.  in  late  2001. 
Cleveland-Cliffs  then  acquired  all  the 
mining  and  processing  facilities, 
including  25  percent  share  of  the 
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Empire  mine.  In  the  face  of  continuing 
financial  pressures  from  mini-mills  and 
imports,  steel  companies  may  close  or 
sell  taconite  facilities  if  they  cannot 
obtain  financing  for  compliance.  A 
USGS  iron  ore  expert  contacted  by  EPA, 
however,  stated  that  2002  financial  and 
market  conditions  were  somewhat  better 
than  2001.  This  was  confirmed  by 
reviewing  financial  statements  for  these 
firms;  while  still  experiencing  difficult 
conditions,  in  2002  conditions 
improved  somewhat  compared  to  2001. 

Comment:  (One  commenter  from 
National  Steel  stated  that  it  will  likely 
be  forced  to  shut  down  because  it  will 
be  unable  to  make  the  upgrades 
necessary  to  comply  with  the  rule  as 
proposed.  National  currently  employs 
nearly  500  people.  The  rule  as  proposed 
is  anticipated  to  put  these  people  out  of 
work  for  a  reduction  of  less  than  5  tons 
of  HAP.  In  addition  to  the  anticipated 
closure  of  National's  operations,  the 
EPA  analysis  concluded  that  another 
one  or  two  taconite  ore  processing 
plants  may  also  close. 

Response:  As  noted  in  the  previous 
response.  EPA's  analysis  suggests  that 
the  costs  of  achieving  compliance  are 
not  sufficient  alone  to  result  in  taconite 
plants  becoming  unprofitable.  However, 
EPA  recognizes  that  there  are  long- 
standing trends  in  the  industry,  such  as 
increased  imports  of  iron  and  steel  and 
increasing  use  of  mini-mill  technology, 
that  have  resulted  in  decreasing  demand 
for  U.S. -produced  taconite  pellets  over 
time.  Due  to  these  trends,  four 
companies  owning  taconite  facilities 
were  unprofitable  in  2000.  and  three  of 
them  (including  National  Steel)  were 
operating  under  the  protection  of 
Chapter  11  of  the  bankruptcy  code.  The 
EPA"s  analysis  recognizes  that  firms  that 
are  unprofitable  or  in  bankruptcy  may 
have  difficulty  obtaining  financing  for 
the  capital  investments  needed  to 
comply.  Such  firms  may  choose  to  sell 
or  shut  down  their  taconite  plants.  The 
EPA  does  not  feel  that  such  a  decision 
should  be  entirely  attributed  to  the  final 
rule.  However,  note  that  recent  industry 
data  seem  to  show  that  in  2002.  prices 
and  profits  improved  somewhat  due  in 
part  to  the  decrease  in  taconite  supply 
(due  in  part  to  LTV's  closing  of  the  Hoyt 
Lakes  facility)  and  in  part  due  to  tariff 
protection  of  several  steel  products. 

Comment:  According  to  one 
commenter,  the  statement  in  the  EIA 
that  two  or  three  mines  may  close 
implies  that  Minnesota  would  see  an 
additional  loss  of  approximately  900 
direct  employees  and  S20  million  in 
local  taxes.  The  loss  of  900  jobs  equates 
to  567. 5  million  in  wages  and  benefits. 
These  figures  represent  a  realistic  social 
impact  and  create  a  different  scenario 


than  the  one  represented  by  the  EPA  in 
the  EIA.  These  economic  impacts  will 
be  "devastating"  to  an  area  heavily 
dependent  on  the  mining  industry. 

Response:  Chapter  4  of  the  EIA 
contains  a  regional  impact  analysis 
carried  out  by  EPA.  The  analysis  is 
carried  out  using  IMPLAN,  a  regional- 
level  input-output  model.  The  total 
direct  impact  on  each  region  (a  State  in 
this  analysis)  is  defined  in  the  EIA  as 
the  change  in  local  expenditures 
resulting  from  final  rule 
implementation.  The  direct  impact  of 
the  final  rule  is  estimated  based  on  the 
results  of  the  market  model,  and 
includes  expenditures  for  compliance 
(in  this  case,  positive)  and  adjustments 
in  outputs  in  response  to  price  changes 
(in  this  case,  negative  or  positive). 
Generally,  the  direct  impact  includes 
the  net  effect  of  reduction  in  local 
spending  because  of  output  declines 
and  the  increase  in  local  spending  to 
implement  the  controls.  For  the  State  of 
Minnesota,  the  EIA  shows  a  net 
reduction  in  local  spending  of  $2.7 
million.  This  is  due  to  a  loss  of 
government  revenues  since  a  portion  of 
state  revenues  comes  from  taxes  on  the 
total  production  from  taconite  iron  ore. 
With  the  value  of  changes  in  total 
output  included,  the  total  impact  to 
Minnesota  is  a  reduction  of  $3.9  million 
in  local  spending. 

Minnesota  is  estimated  to  experience 
a  reduction  of  30  full-time  employees  as 
a  result  of  the  reduction  in  taconite 
production.  Thus,  EPA  estimates  do 
show  a  reduction  in  local  spending  and 
employment  in  Minnesota  from  final 
rule  implementation,  but  not  anywhere 
close  to  the  amounts  asserted  by  the 
commenter. 

A  separate  financial  assessment 
examined  the  financial  condition  of 
companies  that  own  taconite  facilities. 
Because  of  long-standing  trends  in  the 
iron  and  steel  industry  (including 
increasing  use  of  electric  arc  furnace 
mini-mill  technology  and  increasing 
imports  of  iron  and  steel),  several  of  the 
owner  companies  have  experienced 
financial  stress,  and  three  are  operating 
under  Chapter  11  protection.  For  these 
reasons.  EPA  concluded  that  at  least 
those  three  firms  may  have  some 
difficulty  obtaining  the  financing 
needed  to  make  capital  equipment 
investments  at  their  plants,  including 
investments  associated  with 
environmental  compliance.  The  EPA 
stated  that  as  many  as  two  or  three 
additional  taconite  facilities  were  in 
danger  of  closing  or  selling  their 
taconite  plants  at  the  time  of  the 
analysis,  due  mainly  to  factors  unrelated 
to  the  rule  as  proposed.  However,  the 
additional  costs  associated  with  the 


final  rule  will  put  additional  stress  on 
these  already  stressed  companies. 
Recent  USGS  data  indicate  that  in  2001 . 
financially-strapped  taconite  firms  did 
sell  assets  to  Cleveland  Cliffs.  Since  the 
original  EIA,  however,  conditions  have 
improved  somewhat  in  the  industry. 
The  reduced  output  due  to  the  closure 
of  Hoyt  Lakes,  and  the  tariff,  which  has 
increased  the  effective  price  of  imported 
iron  and  steel  commodities,  have 
resulted  in  increased  prices  and  profits 
for  iron  and  steel  companies  over  the 
past  year.  Thus,  the  companies  are 
somewhat  less  vulnerable  than  they 
were  at  the  time  of  EPA's  earlier 
analysis. 

B.  How  Did  We  Revise  the  Performance 
Testing  Requirements? 

Comment:  Two  commenters  stated 
that  language  should  be  included  in  the 
final  rule  either  authorizing  some 
discretion  on  behalf  of  State  agencies  or 
otherwise  allowing  testing  completed 
between  the  promulgation  date  and  the 
compliance  date  to  be  counted  as  initial 
compliance  testing.  The  commenters 
stated  that  this  will  allow  additional 
time  to  spread  out  the  compliance 
testing  requirements. 

Response:  At  proposal,  plants  were 
given  2  years  after  the  compliance  date 
to  conduct  their  initial  compliance  tests 
for  ore  crushing  and  handling  and  pellet 
handling  units,  and  180  days  after  the 
compliance  date  to  conduct  their  initial 
compliance  tests  for  indurating 
furnaces.  However,  since  the  time  of 
proposal,  EPA  has  determined  that 
allowing  more  than  180  days  for  initial 
compliance  is  not  consistent  with  the  40 
CFR  part  63  General  Provisions. 
Therefore,  we  have  written  the  initial 
compliance  testing  deadline  for  ore 
crushing  and  handling  and  pellet 
handling  units  at  180  days  after  the 
compliance  date. 

More  than  180  days  are  needed  to 
conduct  compliance  testing  and  to 
reduce  the  burden  of  the  final  rule'on 
the  industry.  Therefore,  the  EPA  has 
written  the  final  rule  to  allow  source 
tests  conducted  between  the 
promulgation  date  and  the  compliance 
date  to  be  used  for  compliance 
demonstration,  as  long  as  the  tests  are 
performed  in  accordance  with  the 
requirements  of  the  final  rule.  Since  the 
compliance  period  is  3  years,  plants  will 
have  a  total  of  3V/2  years  to  conduct  the 
initial  compliance  tests  for  all  of  their 
units. 

Comment:  Two  commenters 
supported  the  part  of  the  proposed 
standard  that  allows  plants  to  conduct 
initial  performance  tests  by  testing  a 
representative  sample  of  units  within  a 
group  of  similar  units.  However,  in  a 
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redline/strike-out  version  of  the 
proposed  rule  submitted  bv  the 
coramenters.  they  removed  the  specific 
criteria  defining  similar  units  in 
§  63.9620(f)  and  the  criteria  indicating 
the  number  of  units  that  must  be  tested 
per  similar  group  in  §  63.9620(g).  In  the 
place  of  these  specific  criteria,  the 
commenters  inserted  a  statement  that 
refers  to  criteria  established  by  the  State 
agency  or  in  the  title  V  permit. 

Response:  In  follow-up  discussions 
with  the  commenters.  EPA  asked  the 
commenters  to  clarify  their  specific 
concerns  regarding  the  criteria  for  the 
testmg  of  representative  units.  The 
commenters  indicated  that  their  primary- 
concern  was  with  the  criteria  in 
paragraphs  (3)  and  (4)  of  §63. 9620(f). 
which  require  the  volumetric  flow  rates 
of  the  emission  units  to  be  within  plus 
or  minus  10  percent  of  the 
representative  emission  unit,  and  the 
actual  process  throughput  rate  to  be 
within  plus  or  minus  10  percent  of  ihe 
representative  emission  unit.  The 
commenters  stated  that  these  criteria 
were  so  restrictive  that  they  would  not 
be  able  to  group  very  manv  units. 

The  EPA  also  conducted  follow-up 
discussions  with  the  Minnesota 
Pollution  Control  Agencv  (MPCA) 
regarding  the  criteria  they  use  for 
grouping  similar  units.  The  MPCA  staff 
indicated  that  the  primarv'  reason  they 
group  emission  units  is  to  reduce  the 
number  of  permitted  emission  units, 
although  the  same  groupings  are  used 
for  testing  purposes.  The  grouping  of 
emission  units  by  MPCA  was  conducted 
primarily  on  the  basis  of  control  tvpe. 
installation  date.  and.  to  a  certain 
degree,  process  type.  However,  in  some 
cases  they  do  group  emission  units  from 
different  processes.  They  do  not  group 
emission  units  on  the  basis  of  flow  rate 
or  process  throughput. 

Based  on  these  discussions  with  the 
commenter  and  MPCA,  EPA  has 
determined  that  the  criteria  in 
§  63.9620(f)(3)  and  (4)  are  too  restrictive 
and.  therefore,  do  not  achieve  EPA's 
true  intent — the  reduction  of  the  initial 
compliance  test  burden  for  ore  crushing 
and  handling  and  pellet  handling 
emission  units.  As  a  result.  EPA  has  not 
included  the  criteria  in  §  63.9620(f)(3) 
and  (4)  as  proposed.  The  criteria  in 
§  63.9620(0(1 )  and  (2)  as  proposed  have 
been  retained  in  the  final  rule.  In 
addition,  we  have  included  the 
following  new  criteria:  The 
representative  unit  must  have 
parametric  monitoring  values  that 
encompass  the  characteristics  of  all  the 
emission  units  within  the  group. 

Comment:  Three  commenters  stated 
that  the  simultaneous  testing  of  multiple 
indurating  furnace  stacks  is  costly.  Two 


of  the  commenters  stated  that 
simultaneous  testing  is  also  impractical 
and  possibly  not  even  feasible. 

Response:  In  follow-up  discussions 
with  the  commenters.  they  stressed  that 
some  furnaces  have  as  many  as  five 
stacks.  In  order  to  test  these  stacks 
simultaneously,  they  would  need  to 
have  five  source  testing  teams  on  site  at 
the  same  time.  The  commenters  stated 
that  this  would  be  very  expensive.  The 
commenters  stated  that  for  their  current 
title  V  permits,  they  are  not  required  to 
conduct  simultaneous  tests  of  all  stacks 
for  a  furnace.  In  our  discussions  with 
MPCA.  they  confirmed  that,  although 
they  require  all  plants  with  permits  to 
test  all  furnace  stacks,  they  do  not 
require  that  the  plants  test  all  the  stacks 
on  a  furnace  simultaneously.  Also,  in 
these  discussions,  it  v/as  noted  that  the 
operating  conditions  are  consistent 
enough  that  emissions  should  not  varv 
significantly  over  a  short  period  of  time. 
Based  on  these  discussions,  EPA  agrees 
that  the  simultaneous  testing  of 
indurating  furnace  stacks  would  be 
costly  and  would  provide  no  additional 
compliance  assurance.  Therefore,  in 
order  to  reduce  the  source  testing 
burden  of  the  final  rule  on  the  industry 
and  to  maintain  consistency  with 
current  testing  requirements.  EPA  has 
not  included  the  requirement  for 
simultaneous  testing  in  the  final  rule. 

Comment:  Two  commenters  stated 
that  any  requirements  for  sample 
volume  or  sample  time  should  be 
removed  from  the  initial  and  continuous 
compliance  testing  requirements.  The 
commenters  stated  that  the  final  rule 
should  not  include  provisions  that  are 
different  from  already  established  EPA 
test  methods. 

Response:  In  the  proposed  rule,  we 
specified  a. minimum  sample  volume  of 
60  dscf  for  EPA  Method  5  (40  CFR  part 
60.  Appendix  A)  tests  to  ensure  that 
enough  PM  is  collected  to  provide 
accurate  results.  The  EPA  Method  5 
does  not  contain  specifications  for 
sample  volume  or  sample  time  {i.e., 
sampling  duration).  Therefore,  it  is  not 
uncommon  for  the  EPA  to  specify  a 
minimum  sample  volume  or  sample 
time  corresponding  to  emission 
characteristics  of  an  industry  for  EPA 
Method  5  tests.  For  example,  the 
Integrated  Iron  and  Steel  NESHAP 
specifies  a  minimum  sample  volume  (60 
dscf)  for  EPA  Method  5  tests. 

Based  on  historical  Method  5  tests 
from  taconite  plants,  most  1-hour  tests 
sampled  about  30  to  50  dscf  and 
obtained  a  dry  catch  of  2  to  20 
milligrams  (mg).  The  EPA's  Emissions 
Measurement  and  Assessment  Division 
recommends  a  dry  particulate  catch  of 
approxim^ely  20  mg  for  an  accurate 


Method  5  test.  At  the  same  historical 
particulate  concentrations,  a  sample 
volume  of  60  dscf  or  a  test  of  2  hours 
in  duration  will  obtain  a  dry  catch  of 
approximately  20  to  30  mg.  In  the 
proposed  rule,  we  specified  a  minimum 
sample  volume  of  at  least  60  dscf  for 
each  run  of  a  Method  5  test  to  ensure 
that  an  adequate  amount  of  dry  catch  is 
obtained.  However,  since  proposal  we 
have  determined  that  specifying  a  2- 
hour  sampling  time  will  provide  a 
greater  assurance  that  an  adequate  catch 
is  obtained.  For  example,  with  a  sample 
volume  of  60  dscf.  a  20-mg  dry  catch  is 
obtained  for  units  with  emissions  of 
0.005  gr/dscf  or  greater.  By  comparison, 
given  the  typical  sampling  rates  of  0.75 
to  1  dscf  per  minute  from  the  historical 
tests,  specifying  a  2-hour  test  provides 
a  20-mg  dry  catch  for  units  with 
emissions  as  low  as  0.003  gr/dscf.  In 
addition,  specifying  the  sampling  time 
is  consistent  with  other  recently 
published  rules,  such  as  the  Portland 
Cement  NESHAP.  Therefore,  we  have 
modified  the  testing  requirements  in  the 
final  rule  by  removing  the  requirement 
for  a  sample  volume  of  60  dscf  and 
adding  the  requirement  that  the 
duration  of  each  test  run  be  at  least  2 
hours. 

C.  How  Did  We  Revise  the  Emission 
Limitations? 

Comment:  Two  commenters  stated 
that  the  emission  limits  should  be  set  at 
two  significant  figures  and  not  three 
significant  figures.  The  commenters 
asserted  that  using  three  significant 
figures  implies  more  precision  than 
exists  in  reality  and  establishes  limits 
that  are  unrealistically  stringent  and 
that  do  not  allow  for  natural  variations. 

Response:  In  the  proposed  rule,  we 
numerically  expressed  the  emission 
limits  for  all  affected  sources,  new  and 
existing,  to  three  digits  [e.g..  0.011  gr/ 
dscf.  0.025  gr/dscf.  and  0.008  gr/dscf). 
Thus,  the  proposed  emission  limits 
were  already  expressed  as  one  or  two 
significant  figures.  However,  the  intent 
of  the  commenters  is  for  the  EPA  to 
consider  rounding  the  proposed 
emission  limits  to  two  digits  to  account 
for  normal  variability  in  the  taconite 
iron  ore  processing  operations, 
performance  of  air  pollution  control 
equipment,  and  source  testing 
procedures. 

We  have  reevaluated  how  natural 
variations  were  accounted  for  in  the 
proposed  emission  limits  for  existing 
sources.  The  PM  emission  limits  for 
existing  sources  in  the  ore  crushing  and 
handling  affected  source  and  the 
finished  pellet  handling  affected  source 
remain  at  0.008  gr/dscf.  In  the  final  rule, 
you  have  the  option  to  determine  an 
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overall,  flow-weighted  average  PM 
concentration  for  all  emission  units 
within  each  of  these  two  affected 
sources.  One  purpose  for  the  flow- 
weighted  average  PM  concentration 
procedure  is  to  account  for  natural 
variability  in  the  various  types  of 
emission  units  within  each  affected 
source,  the  processing  operations,  the 
performance  of  air  pollution  control 
equipment,  and  source  testing 
procedures. 

The  PM  emission  limits  for  existing 
sources  in  the  indurating  furnace 
affected  source  will  be  rounded  to  two 
digits.  For  both  existing  straight  grate 
and  grate  kiln  indurating  furnaces 
processing  magnetite,  the  PM  emission 
limit  is  0.01  gr/dscf.  For  existing  grate 
kiln  indurating  furnaces  processing 
hematite,  the  PM  emission  limit  is  0.03 
gr/dscf,  After  we  considered  the  amount 
of  PM  source  test  data  available  in 
establishing  the  MACT  floor,  observed 
variability  in  measured  PM 
concentrations  from  the  furnace  exhaust 
stacks,  and  noted  fluctuations  in  the 
taconite  iron  ore  process,  we 
determined  that  it  is  appropriate  to 
round  the  PM  emission  limits  for 
existing  indurating  furnaces  to  tw'o 
decimal  places  in  order  to  fully  account 
for  natural  variability.  Even  after 
rounding  the  PM  emission  limits  for 
existing  indurating  furnaces,  we  will 
still  achieve  nearly  the  same  level  of 
emission  reduction,  while  offering 
increased  flexibility  to  the  industry  to 
comply  with  the  emission  standards  of 
the  final  rule. 

The  PM  emission  limit  for  existing  ore 
dryers  was  determined  to  he  the  level  of 
control  indicated  by  the  existing  State 
limit  of  0.052  gr/dscf.  Therefore,  it  is  not 
appropriate  to  round  the  PM  emission 
limit  for  existing  ore  dryers.  The  PM 
emission  limit  for  existing  ore  dryers  is 
0.052  gr/dscf  in  the  final  rule. 

The  PM  emission  limits  for  all  new 
affected  sources  represent  an  actual 
performance  level  achieved  by  the  best 
performing  source  in  each  affected 
source.  Thus,  the  new  source  emission 
limits  can  be  achieved  through  the 
proper  design  and  construction/ 
reconstruction  of  a  new  affected  source. 

Comment:  Three  commenters  stated 
that  the  final  rule  should  more  clearlv 
describe  how  to  calculate  the  flow- 
weighted  mean  PM  emissions 
concentration  for  the  material  handling 
operations. 

Response:  We  agree  with  the 
commenters  and  have  written 
§§63.9621  and  63.9622  to  provide 
additional  clarification  for  calculating 
the  flow-weighted  mean  PM  emissions 
concentration  for  ore  crushing  and 
handling  and  finished  pellet  handling. 


Specifically,  the  final  rule  clarifies  that 
when  calculating  the  flow-weighted 
mean  PM  emissions  for  ore  crushing 
and  handling  and  finished  pellet 
handling,  the  "average"  PM 
concentration  corresponding  to  each 
emission  unit  in  an  affected  source  is 
multiplied  by  the  maximum  design 
volumetric  flow  rate  of  the 
corresponding  emission  unit.  The 
"average"  PM  concentration  from  an 
emission  unit  is  derived  as  the 
arithmetic  mean  of  a  PM  source  test 
comprised  of  three  valid  sampling  runs 
on  the  emission  unit.  If  the  affected 
source  elects  to  conduct  representative 
compliance  testing  for  a  group  of  similar 
emission  units,  the  PM  concentration 
determined  for  the  tested  emission  unit 
will  be  assigned  to  the  other  emission 
units  identified  as  similar  within  the 
group. 

D.  How  Did  We  Revise  the  Continuous 
Compliance  Requirements? 

Operating  Limits 

Comment:  Two  commenters  objected 
to  using  operating  limits  established 
during  the  performance  test  to 
determine  continuous  compliance.  The 
commenters  stated  that  a  performance 
test  is  only  a  snapshot  of  an  operation 
at  a  point  in  time  and  may  not 
encompass  the  full  operational 
variability  that  occurs.  The  commenters 
stated  that  this  approach  effectively  sets 
a  new  more  stringent  NESHAP  emission 
limit  at  the  emissions  level  actually 
emitted  during  the  performance  test. 
Therefore,  the  commenters  stated  that 
any  operation  outside  of  the  operating 
parameter  range  should  not  be  classified 
as  a  deviation.  The  commenters  stated 
that  the  D.C.  Circuit  Court  has  made  it 
clear  that  MACT  standards  are  to 
represent  the  best  performing  source  on 
its  worst  dav  (see  National  Lime  v.  EPA. 
233  F.3d  625,  51  ERC  1737  (D.C.  Cir. 
2000),  and  Cement  Kiln  Recycling 
Coalition  v.  EPA.  255  F.3d  855,  52  ERC 
1865  (DC.  Cir  2001)).  The  commenters 
asserted  that  as  long  as  a  source  is 
operating  properly,  follows  procedures 
in  the  malfunction  plan,  and  proceeds 
appropriately  to  corrective  action,  then 
variations  within  the  range  of  proper 
operation  should  not  constitute 
deviations.  The  commenters  stated  that 
the  EPA  may  require  plants  to  log  such 
information  and  even  report  it,  but  not 
necessarily  as  a  deviation  under  title  V. 

Response:  In  foUow^-up  discussions 
with  the  industry',  we  were  able  to 
determine  that  the  taconite  industry's 
primary  concern  regarding  the  operating 
limits  was  being  able  to  maintain  the 
equipment  so  that  they  did  not  exceed 
the  established  operating  limit. 


Specifically,  their  concerns  included 
their  ability  to  maintain  the  pressure 
drop  above  the  operating  limit  for 
venturi-rod  deck  units  with  a  fixed 
throat  and/or  a  volumetric  flow 
dependent  of  process  conditions;  and, 
their  ability  to  operate  and  obtain 
meaningful  readings  of  opacity  from  dry 
ESP  using  a  COMS  in  conditions  of  high 
moisture  and  low  opacity. 

Regarding  the  measurement  of  the 
pressure  drop,  we  have  increased  the 
averaging  time  from  hourly  to  daily.  The 
daily  averaging  period  addresses 
industry's  concerns  about  their  ability  to 
control  pressure  drop  during  short 
periods  of  time  when  the  scrubber  may 
experience  a  pressure  drop  lower  than 
the  operating  limit.  In  addition,  for 
dynamic  wet  scrubbers,  we  have 
provided  the  flexibility  of  monitonng 
either  the  daily  average  pressure  drop  or 
the  daily  average  fan  amperage,  in 
addition  to  the  daily  average  scrubber 
water  flow  rate.  This  addresses 
industry's  concern  that  for  dynamic  wet 
scrubbers,  both  pressure  drop  and  fan 
amperage  are  good  indicators  of  proper 
performance. 

Regarding  the  measurement  of  opacity 
using  COMS.  we  have  verified  with 
equipment  vendors  that  COMS  are 
available  that  will  provide  accurate 
readings  under  the  moisture  and  low 
opacity  conditions  present  at  taconite 
facilities.  However,  we  understand  that 
currently  there  are  no  COMS  in 
operation  at  taconite  plants  and  that  due 
to  costs  or  site-specific  operating 
conditions  a  COMS  may  not  be  the  best 
option.  Therefore,  in  the  final  rule  have 
provided  plants  the  flexibility  to 
establish  their  operating  limit  either  as 
the  6-minute  average  opacity  or  as  the 
daily  average  secondary  voltage  and  the 
dailv  average  secondarv  current  for  each 
field. 

In  addition,  we  have  included 
language  in  the  final  rule  to  clarify 
when  not  meeting  an  operating  limit 
becomes  an  exceedance.  Specifically, 
after  the  first  two  times  that  you  do  not 
meet  the  operating  limit,  you  must  take 
corrective  action.  After  the  third  time 
that  you  do  not  meet  the  operating  limit, 
you  must  submit  a  written  report  within 
5  calendar  days  and  report  the  third 
unsuccessful  attempt  of  corrective 
action  as  a  deviation  and  continue 
corrective  action. 

Bag  Leak  Detection  Systems 

Comment:  Two  commenters  stated 
that  the  requirement  in  §  63.9634(d)(1) 
of  the  proposed  rule  that  requires  that 
the  bag  leak  detection  system  not  alarm 
for  more  than  5  percent  of  the  time 
should  be  deleted  from  the  final  rule. 


I 
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Two  commenters  pointed  out  that 
§63.7833(d)(l)(iii)  of  the  proposed  rule 
specifies  that  1  hour  of  alarm  be  logged 
even  if  procedures  are  implemented  to 
determine  the  cause  of  the  alarm  and 
corrective  action  is  taken  in  less  than  1 
hour.  The  commenters  contended  that 
the  requirement  artificiallv  and  unfairly 
inflates  the  semiannual  percentage  of 
alarm  time  and  does  nut  provide  an 
incentive  for  sources  to  initiate 
procedures  as  quickly  as  mav  be 
possible.  The  commenters  suggested 
that  the  final  rule  should  require  the 
plant  to  "count  the  actual  amount  of 
time  it  took  to  initiate  procedures  to 
determine  the  cause  of  the  alarm." 

Three  commenters  stated  that  in  the 
requirement  in  §63.9634(d)(l)(v)  that 
the  bag  leak  detection  system  not  alarm 
for  more  than  5  percent  of  the  "total 
operating  time,"  it  is  unclear  if  the 
"total  operating  time"  refers  to  the 
operating  time  of  the  affected  source  or 
the  time  the  baghouse  is  actually 
evacuating  emissions  generated  by  the 
affected  source.  The  commenters 
pointed  out  that  some  baghouses,  by 
design,  evacuate  emissions  for  only  a 
few  minutes  each  hour.  The 
commenters  recommended  that  EPA 
clarif\-  its  intent  that  the  "total  operating 
time"  refers  to  the  total  operating  time 
of  the  affected  source. 

fipspon.se;  We  agree  with  the 
commenters  and  have  not  included  the 
5  percent  operating  limit  requirement 
for  baghouse  leak  detectors  in 
§63,9R34{d)(l)  of  the  final  rule.  Asa 
result,  the  requirements  to  log  alarm 
time  and  to  determine  the  ratio  of  the 
sum  of  the  alarm  times  to  the  total 
operating  time  have  also  not  been 
included.  However,  it  is  important  that 
corrective  action  be  initiated  promptlv. 
so  we  are  retaining  the  requirement  in 
§  63.9600(b)(2)  that  you  "initiate 
corrective  action  to  determine  the  cause 
of  the  alarm  within  1  hour  of  the  alarm, 
initiate  corrective  action  to  correct  the 
cause  of  the  problem  within  24  hours  of 
the  alarm,  and  complete  the  corrective 
action  as  soon  as  practicable." 

Wet  Scrubber  CPMS 

Comment:  Three  commenters  stated 
that  the  labor  hours  required  for  the 
monthly  transducer  checks  and  the 
quarterly  gauge  calibration  checks  for 
the  pressure  drop  sensor 
(§63.9632(b)(l)(iv)),  and  the  semiannual 
flow  sensor  calibration  checks 
(§63.9632(b)(2)(iii))  are  excessive 
compared  to  the  potential  emissions 
control  improvement.  Two  of  the 
commenters  suggested  that  rather  than 
mandatory  monthly,  quarterly,  or 
semiannual  calibration  checks,  any 
control  unit  which  emits  less  than  5 


percent  of  the  total  annual  PM 
emissions  at  the  plant  should  be 
allowed  to  reduce  the  periodic  checks 
required  by  each  of  the  cited  provisions 
to  once  annually.  The  other  commenter 
suggested  that  the  EPA  should  allow 
each  source  to  propose  an  alternative 
method  to  the  proposed  calibration 
checks  to  the  appropriate  permitting 
agency. 

Three  commenters  stated  that  the 
daily  pres.sme  tap  pluggage  check 
(§63.9632(b)(l)(iii))  and  monthly 
electrical  connection  continuity  checks 
(§63.9632(b)(l)(vi))  are  overly 
burdensome  and  costly  to  implement. 
The  commenters  argued  that  the  manual 
labor  and  clock  hours  required  for  such 
continuity  checks  would  be  so  large  that 
the  monitoring  systems  would  have  to 
be  shut  down  so  frequently  and  for  such 
a  length  of  time  that  they  would  have 
virtually  no  operating  time.  According 
to  the  commenters,  these  provisions 
should  be  modified  so  as  to  provide  "a 
program  within  the  CPMS  to  alarm  the 
process  unit  operator  and  to  record  the 
alarm  for  a  zero  value  indication  and  for 
a  static  value  indication  that  satisfies 
the  requirement  of  this  provision."  In 
addition,  one  commenter  stated  that,  if 
no  change  is  made,  the  labor  costs  for 
the  continuity  checks  must  be  factored 
into  the  economic  analysis. 

flesponse.- The  specific  insiallation, 
operation,  and  maintenance 
requirements  for  wet  scrubber  CPMS 
have  not  been  included  in  the  final  rule. 
Therefore,  the  requirements  for  monthly 
transducer  checks,  quarterly  gauge 
calibration  checks,  semiannual  flow 
sensor  calibration  checks,  daily  pressure 
tap  pluggage  checks,  and  monthly 
electrical  connector  continuity  checks 
have  not  been  included  in  the  final  rule. 
In  place  of  the  specific  requirements,  we 
have  included  the  requirement  that,  for 
each  CPMS.  you  must  develop  and 
make  available  a  site-specific 
monitoring  plan  that  addresses  the 
following: 

•  Installation  of  CPMS  sampling 
probe  so  that  measurement  is 
representative  of  control  of  the  exhaust 
emissions. 

•  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  parametric  signal  analyzer,  and  the 
data  collection  and  reduction  system. 

•  Performance  evaluation  procedures 
and  acceptance  criteria  (e.g., 
calibrations). 

•  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§63.8(c)(l).  (3),(4)(ii).  (7),and(8). 

•  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d). 


•  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  with 
the  general  requirements  of  §  63.10(c), 
(eKl),and(e)(2)(i]. 

Comment:  Three  commenters  stated 
that  it  is  inappropriate  to  set  a  single 
(pressure  drop)  point  for  operating  wet 
scrubbers  and  recommended  that  EPA 
remove  the  pressure  drop  requirement 
and  rely  on  the  operation  and 
maintenance  plan  for  compliance.  The 
commenters  pointed  out  that  venturi- 
rod  deck  scrubbers  operate  over  a  range 
of  pressure  drop  that  is  affected  by 
scrubbing  water  flow  rate,  scrubber 
water  flow^  distribution,  water 
temperature,  gas  temperature,  and  the 
square  of  the  process  gas  flow  rate.  The 
commenters  stated  that  operators  cannot 
directly  control  the  pressure  drop  in  a 
venturi-rod  deck  scrubber.  By  setting 
the  average  pressure  drop  at  the 
minimum  level  established  during  the 
performance  test,  the  commenters  stated 
that  the  rule  effectively  forces  a  source 
to  operate  well  below  the  emission 
limit. 

Response:  In  follow-up  discussions 
with  the  commenters.  it  was  clarified 
that  their  comments  referred  only  to 
venturi-rod  deck  scrubbers  installed  on 
indurating  hirnaces.  These  venturi-rod 
deck  scrubbers  are  fixed-throat 
scrubbers  for  which  the  pressure  drop 
can  be  measured,  but  not  directly 
controlled.  Two  commenters  stated  that 
they  cannot  directly  control  the  pressure 
drop  across  the  venturi-rod  deck 
scrubbers  because  of  the  following 
factors: 

•  The  scrubbers  are  of  a  fixed-throat 
design; 

•  The  fan  drawing  or  pushing  air 
through  the  scrubber  operates  at  a  fixed 
speed  and  fixed  diameter;  and 

•  The  damper  prior  to  the  scrubber  is 
used  to  control  the  overall  flow  of  air 
through  the  system;  therefore,  it  cannot 
be  used  to  control  the  pressure  drop  to 
the  scrubber  without  affecting  the  entire 
process.  The  damper  is  opened  more  or 
closed  more,  as  necessarv*.  to  modulate 
the  air  flow  as  changes  occur  in  the 
process.  As  production  rate  increases, 
the  damper  is  opened  more  and. 
therefore,  the  pressure  drop  across  the 
scrubber  increases.  Due  to  these  factors, 
the  pressure  drop  across  the  venturi-rod 
deck  scrubbers  on  the  furnaces  is  more 
variable  than  other  controls  and  is 
difficult  to  regulate. 

The  commenters  presented  data 
showing  the  variability  of  the  pressure 
drop  for  their  venturi-rod  deck 
scrubbers.  One  commenter  presented 
pressure  drop  readings  taken  every'  20 
minutes  that  ranged  from  12  to  4  inches 
of  pressure  drop,  with  very  few  points 
below  4  inches  of  pressure  drop. 
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However,  after  excluding  periods  of 
malfunction  and  looking  at  the  daily 
average  pressure  drop  instead  of 
instantaneous  readings,  the  data  showed 
that  the  daily  average  pressure  drop  for 
each  scrubber  fell  within  a  narrow 
range.  The  difference  between  the 
lowest  daily  average  pressure  drop  and 
the  highest  daily  average  pressure  drop 
was  only  about  2  or  ,3  inches  of  pressure 
drop.  Based  on  these  data,  the 
commenter  stated  that  they  were 
confident  that  they  could  maintain  a 
pressure  drop  at  or  above  the  operating 
limit  based  on  a  daily  average. 

The  other  c:ommenter  provided  daily 
average  pressure  drop  for  their  venturi- 
rod  deck  scrubbers.  The  data  showed 
that  on  a  daily  average  basis,  the 
pressure  drop  for  each  venturi-rod  deck 
scrubber  varied  bv  1  to  3.6  inches  over 
a  period  of  2  months.  The  commenter 
requested  that  they  be  allowed  to  use 
historical  pressure  drop  data  to  establish 
the  pressure  drop  operating  limit  for 
venturi-rod  deck  scrubbers  on 
indurating  furnaces.  In  addition,  the 
commenter  requested  that  compliance 
with  the  pressure  drop  operating  lipiit 
for  venturi-rod  deck  scrubbers  on 
indurating  furnaces  be  determined  on  a 
daily  average  basis. 

To  address  the  technical  issues  raised 
by  the  commenters,  we  have  written  the 
final  rule  to  allow  the  use  of  pressure 
drop  data  from  PM  tests  conducted  on 
or  after  December  18,  2002  (the  proposal 
date)  to  establish  the  operating  limit  for 
venturi-rod  deck  scrubbers  controlling 
emissions  from  indurating  furnaces.  The 
historical  pressure  drop  data  must  be 
from  a  certified  test  for  which  the  PM 
emission  concentration  was  at  or  below 
the  applicable  indurating  furnace  limit 
in  Table  1  to  the  final  rule.  In  addition, 
the  basis  for  compliance  with  the 
pressure  drop  operating  limit  for 
venturi-rod  deck  scrubbers  on 
indurating  furnaces  has  been  written  as 
an  hourly  average  not  a  daily  average, 

COMS 

Comment:  Two  commenters  stated 
that  there  should  not  be  any 
requirement  to  install  or  operate  a 
COMS.  The  commenters  do  not  support 
setting  an  opacity  limit  on  a  case-by- 
case  and  site-by-site  basis.  In  addition, 
the  commenters  asserted  that  the 
opacity  will  be  low  enough  to  be  outside 
of  the  range  of  error  for  the  test  method 
(the  COMS),  and  sources  could  create  a 
reportable  deviation  without  truly 
exceeding  the  actual  opacity  limit. 
Instead,  the  commenters  stated  that 
there  should  be  a  requirement  for  a 
visible  emission  check,  as  is  required  in 
the  Portland  Cement  NESHAP. 


Response:  We  have  verified  with 
equipment  vendors  that  COMS  are 
available  that  will  provide  accurate 
readings  at  low  opacity  conditions. 
Certain  models  of  COMS  can  measure 
opacity  as  low  as  0.1  percent  with  an 
accuracy  of  ±  0.3  percent.  In  addition, 
the  COMS  vendors  indicated  that  the 
COMS  wdll  provide  accurate  readings 
under  the  moisture  conditions  present 
at  taconite  facilities  (typically  9  percent 
moisture).  However,  we  understand  that 
currently  there  are  no  COMS  in 
operation  at  taconite  plants  (one  facility 
has  scheduled  a  trial  installation  for 
later  this  year)  and  that  due  to 
equipment  and  installation  costs  or  site- 
specific  operating  conditions,  a  COMS 
may  not  be  the  best  option  for  each 
plant.  Therefore,  in  the  final  rule  we 
have  provided  two  options  for  the 
operating  limits  for  dry  ESP:  the  6- 
minute  average  opacity,  as  monitored 
using  a  COMS;  or  the  daily  average 
secondary  voltage  and  the  daily  average 
secondary  current  for  each  field,  as 
monitored  using  a  CPMS, 

During  our  dry  ESP  discussions  with 
industry,  it  was  requested  that  we  add 
specific  monitoring  requirements  for 
wet  ESP.  After  discussion  with  the 
industrv'  and  State  agencies,  we 
established  the  following  monitoring 
parameters  for  wet  ESP: 

•  Daily  average  secondary  voltage  for 
each  field; 

•  Daily  average  stack  outlet 
temperature;  and 

•  Daily  average  water  flow  rate. 
Therefore,  the  final  rule  contains 

requirements  to  establish  operating 
limits  for  these  parameters  during  the 
initial  performance  test.  Plants  must 
also  monitor  these  parameters  such  that 
they  are  maintained  at  or  above  the 
operating  limits  (for  secondary  voltage 
and  water  flow  rate),  or  below  the 
operating  limits  (for  stack  outlet 
temperature), 

E.  How  Did  We  Revise  the  Baseline 
Emissions? 

Comment:  Two  commenters  stated 
that  the  HAP  emission  values  in  the 
preamble  need  to  be  updated  to 
accurately  reflect  what  is  currently 
being  emitted.  Specifically,  one  of  the 
commenters  stated  that  U,S,  Steel  has 
more  recent  testing  data  that  can  be 
used  to  update  the  estimates.  Another 
one  of  the  commenters  asserted  that 
HAP  emissions  from  taconite  ore  plants 
are  inaccurately  characterized.  The 
commenter  stated  that  several 
companies  have  more  recent  test  data 
and  EPA  can  revise  the  HAP  emissions 
accordingly.  The  commenter  stated  that 
a  more  accurate  depiction  of  the 


emissions  will  alter  the  economic 
analysis. 

Response:  In  follow-up  discussions 
with  the  industry',  we  asked  them  to 
submit  any  test  data  that  were  not 
reflected  in  the  proposal  analyses.  We 
received  the  following  additional 
emission  tests: 

•  Engineering  Emissions  Test  Report 
for  Tilden  conducted  the  week  of 
November  4,  1999.  Tested  PM.  nitrogen 
oxides  (NOx).  HCl,  HF.  benzene, 
hexane,  toluene,  formaldehyde,  metals, 
and  asbestos, 

•  Particulate  and  Metals  Emission 
Study  for  Tilden  conducted  Mav  7  to  11. 
2002'  Tested  total  PM  and  metals, 

•  MPCA  spreadsheet  incorporating 
Minntac  emissions  tests  for  December 
2002  and  August  2001,  Tested 
formaldehyde,  HCl,  HF,  chlorine,  and 
fluorine. 

•  Northshore  formaldehyde 
emissions  tests  conducted  on  March  6, 
2003,  We  have  reviewed  the  test  data 
listed  above  and  have  revised  the 
baseline  HAP  emissions  as  appropriate. 
The  baseline  HAP  emissions  have  been 
modified  as  follows: 

•  Baseline  formaldehyde  emissions 
were  updated  for  Minntac,  Northshore, 
and  Tilden,  The  baseline  formaldehyde 
emissions  for  EVTAC  and  Inland  were 
also  updated,  since  their  formaldehyde 
emission  factors  were  based  on 
Northshore  estimates.  This  resulted  in  a 
decrease  in  baseline  formaldehyde 
emissions  from  180,7  to  30,1  tpy.  This 
had  no  effect  on  the  HAP  emission 
reduction  estimate  since  we  assumed 
that  there  would  be  no  formaldehyde 
emission  reductions, 

•  Baseline  HCl  and  HF  emissions 
were  updated  for  Minntac  and  Tilden, 
This  resulted  in  a  decrease  in  baseline 
HCl  emissions  from  349,1  to  274  tpy 
and  a  decrease  in  baseline  HF  emissions 
from  308  to  229  tpy.  As  a  result,  the 
emission  reduction  from  acid  gases 
decreased  from  356,1  to  256  tpy, 

F.  How  Did  We  Select  the  Pollutants? 

Mercury 

Comment:  Seventeen  commenters 
stated  that  EPA  has  a  statutory 
obligation  to  s6t  emission  standards  for 
mercury.  Several  commenters 
specifically  cited  National  Lime.  One 
commenter  stated  that  the  fact  that  no 
specific  type  of  control  technology'  has 
yet  proven  effective  and  affordable  for 
taconite  processing  cannot  legally 
excuse  the  industn,'  from  regulation. 
Thirteen  commenters  asserted  that 
EPA's  practice  of  not  setting  standards 
for  industries  that  do  not  yet  control 
their  emissions  is  illegal  and  encourages 
the  industn,'  to  do  as  little  as  possible  to 
control  mercury. 


I 
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One  commenter  encouraged  EPA  to 
consult  with  the  Minnesota  Department 
of  Natural  Resources,  Division  of  Lands 
and  Minerals,  to  get  the  most  up-to-date 
information  on  potential  mercury 
contro!  strategies  for  taconite  facilities 
before  promulgation.  The  commenter 
stated  that  viable  mercury  control 
technologies  or  strategies  mav  be 
identified  in  the  very  near  future.  The 
commenter  asserted  that  the  best 
strategies  to  control  mercury  may  be 
operational  modifications  such  as 
different  handling  practices  for  captured 
dust  from  indurating  furnaces. 

Two  commenters  stated  that  the  EPA 
must  set  an  emission  standard  for 
mercury  based  on  the  statute's 
"minimum  stringency  requirement" 
(i.e..  the  MACT  floor)  even  if  specific 
technologies  or  operating  practices  to 
achieve  it  have  not  been  identified.  One 
commenter  stated  that  if  no  such 
controls  or  practices  are  being  used, 
EPA  must  find  some  other  factor  on 
which  to  base  the  standard.  Three 
commenters  suggested  that  EPA 
determine  the  floor  based  on  the  average 
mercury  emission  level  of  the- five 
plants  (or  furnaces)  with  the  lowest 
emissions,  and  then  set  the  mercury 
emission  limit  there.  One  commenter 
stated  that  if  certain  plants  will  not  be 
able  to  meet  such  a  standard  within  4 
years,  the  statute  provides  relief  through 
a  Presidential  exemption  for  a  period  of 
not  more  than  2  years.  The  commenter 
also  contends  that  the  CAA  allows  relief 
for  a  company  that  makes  a  significant 
effort  to  identify  and  implement 
effective  controls  but  is  still  unable  to 
meet  the  standard  by  the  4-year 
deadline  The  commenter  stated  that 
EPA  included  a  similar  provision  in  the 
Portland  Cement  NESHAP.  The 
commenter  believes  that  setting  a 
standard  would  induce  the  industrv  to 
invest  in  research  and  development  to 
meet  it.  The  commenter  stated  that 
promising  mercury  control  technologies 
for  the  taconite  industr\'  are  on  the 
horizon.  The  commenter  stated  that  the 
EPA  should  investigate  the  COHPAC- 
TOXECON  system,  corona  discharge, 
and  catalytic  oxidation,  as  well  as  an 
iron  oxide  sorbent  system  being  tested 
in  Minnesota. 

One  commenter  stated  that  EPA 
recognized  in  the  prr>posed  rule  that  the 
mercury  content  of  the  taconite  ore  is 
the  "key  factor"  affecting  mercury 
emissions.  The  commenter  reasoned 
that  by  setting  a  mercurv  standard, 
plants  that  use  ore  with  high  mercury 
content  will  have  to  find  ways  to  reduce 
mercury  emissions,  including  switching 
to  cleaner  raw  materials  or  installing 
pollution  controls. 


One  commenter  stated  that  the  final 
rule  should  consider  precluding  the  use 
of  coal,  even  as  a  secondary  fuel,  to 
control  mercury  emissions. 

Thirteen  commenters  recommended 
that  EPA  establish  a  reasonable  limit  for 
mercur\'  and  allow  relief  for  a  company 
that  is  unable  to  meet  the  limit  after 
making  appropriate  technological  or 
research  investments. 

Two  commenters  requested  more 
information  supporting  EPA's  finding 
that  "we  were  unable  to  find  any  viable 
control  technologies  or  operating 
procedures  for  achieving  reduction  in 
mercury  emissions  from  indurating 
furnaces  at  taconite  iron  ore  plants." 
One  of  the  commenters  requested  the 
cost  of  control  per  ton  of  mercury 
control  that  was  estimated  in  EPA's 
analysis.  Both  commenters  stated  that 
control  technologies  being  developed 
for  coal-fired  power  plants  could  be 
used  to  control  mercury  emissions  from 
taconite  facilities.  Two  commenters 
mentioned  activated  carbon  injection  as 
a  potential  mercury  control  for  taconite 
plants. 

One  commenter  stated  that,  both 
within  the  binational  program  and  in 
national  policy  documents,  the  EPA 
insinuates  that  the  NESHAP  program  is 
the  means  by  which  the  Agencv  will 
achieve  mercury'  reduction  goals.  The 
commenter  asserted  that  an  emission 
limit  for  mercury  should  be  set  that 
pushes  the  industry  to  research  and 
develop  control  technology  but  also 
allows  for  relief  if  a  company  is  unable 
to  meet  the  standard  after  diligently 
pursuing  such  technology.  The  standard 
should  also  include  mercury  monitoring 
requirements. 

Three  commenters  stated  that  if 
mercury  emissions  from  the  taconite 
industry'  are  not  reduced,  the  goals  of 
the  binational  program  to  protect  the 
Lake  Superior  Basin  cannot  be  met.  One 
commenter  stated  that,  if  EPA  does  not 
intend  to  set  standards  for  mercury 
emissions  from  industries  that  currently 
do  nothing  to  control  their  emissions 
and  that  do  not  develop  control 
technology  on  a  voluntary  basis,  its 
regulations  (if  not  its  authority)  are 
inadequate  to  protect  the  Great  Lakes 
and  other  Great  Waters  from  mercury 
deposition.  The  commenter  stated  that 
EPA's  refusal  to  take  action  under  CAA 
section  112(m)  because  authority  is 
available  under  CAA  section  112(d),  and 
then  failing  to  use  the  CAA  section 
112(d)  authority  is  unacceptable. 
Furthermore,  the  commenter  stated  that 
Congress  directed  the  EPA  to  take  action 
to  protect  the  Great  Waters  by  1995.  The 
commenter  stated  that  postponing 
regulations  until  residual  risk  standards 


are  required  violates  the  spirit  (if  not  the 
letter)  of  the  congressional  mandate. 

One  commenter  stated  that  beyond- 
the-fiooi  standards  are  warranted  for 
mercury.  The  commenter  stated  that  a 
mercury  standard  based  on  developing 
technologies  is  "achievable."  The 
commenter  stated  that  EPA  could  base 
beyond-the-floor  mercurv  standards  on 
the  reductions  that  could  be  achieved 
through  raw  material  change  (low- 
mercury  ore),  fuel  change  (natural  gas), 
or  control  technologies  (wet  scrubbers, 
carbon  beds,  or  activated  carbon 
injection).  The  commenter 
recommended  that  EPA  investigate  the 
COHPAC-TOXECON  system,  whereby  a 
pulse-jet  baghouse  is  installed 
downstream  from  existing  ESP  controls, 
and  a  sorbent  injection  system  is 
installed  between  the  existing  ESP  and 
the  baghouse.  The  commenter  also 
suggested  that  EPA  look  at  developing 
multipoUutant  technologies,  such  as 
corona  discharge,  catalytic  oxidation, 
and  iron  o.xide  sorbent  systems  being 
tested  in  Minnesota, 

One  commenter  cited  estimated  costs 
for  activated  carbon  systems  that  were 
developed  for  coal-fired  boilers  that 
ranged  from  S4,940  to  $70,000  per 
pound  (S9.9  to  S140  million/ton)  of 
mercurv  removed  at  90  percent  control 
(USDOE.  September  2002;  NESCAUM. 
June  2000).  The  commenter  also 
provided  costs  for  carbon  filter  beds 
used  in  European  waste  incinerators  of 
S513  to  $1,083  per  pound  ($1.0  to  $2.2 
million/ton)  of  mercury  removed  at  99 
percent  control.  The  commenter  stated 
that  the  control  costs  for  indurating 
furnaces  should  lie  somewhere  between 
the  two  cost  ranges.  The  commenter  also 
provided  estimated  costs  for  enhanced 
wet  scrubbing  systems  for  coal-fired 
boilers  of  $76,000  to  $174,000  per 
pound  ($152  to  $348  million/ton)  of 
mercury  removed  (NESCAUM.  June 
2000). 

Response:  There  is  no  wav  to  set  a 
floor  standard  for  mercury  that  is 
"achievable."  as  required  by  CAA 
section  112(d)(2).  because  there  is  no 
standard  that  can  be  duplicated  by 
different  sources  or  replicable  by  the 
same  source.  The  opinion  in  National 
Lime  did  not  deal  with  a  situation  where 
an  emission  standard  was  unachievable 
for  these  reasons.  Mercury  emitted  from 
taconite  iron  ore  processing  plants 
originates  primarily  from  the  ore  itself 
and  to  a  much  lesser  extent  the  fuels 
powering  the  process.  None  of  the 
taconite  iron  ore  processing  plants 
control  mercury  emissions  by  using  at- 
the-stack  controls.  Thus,  any  differences 
in  mercury  emissions  from  existing 
indurating  furnaces  reflect  different 
mercury  levels  in  raw  materials  or  fossil 
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fuels  used  at  the  individual  plants 
Attempting  to  base  a  mercury  standard 
(either  a  floor  standard,  or  a  beyond-the- 
floor  standard)  on  raw  material 
substitution  [i.e..  ore  substitution), 
however,  would  lead  to  unachievable 
standards  for  all  sources,  because  this 
means  of  control  is  not  duplicable  or 
even  replicable. 

A  study  by  the  Coleraine  Minerals 
Research  Laboratory  in  1997  stated  that 
'the  mercury  volatilized  during  pellet 
induration  is  not  the  same  for  every 
taconite  operation  There  is  a  correlation 
between  the  amount  of  mercury 
volatilized  during  induration  and  the 
location  of  the  taconite  operation.  The 
taconite  operations  that  are  located  on 
the  west  end  of  the  Mesabi  Iron  Range 
volatilize  more  mercury  during  pellet 
induration  than  those  on  the  east  end  of 
the  range."  This  correlation  was 
confirmed  in  a  report  by  the  Minnesota 
Department  of  Natural  Resources 
(Berndt,  2002)  with  the  mercury 
concentrations  present  in  the  ore 
varying  from  21  parts  per  billion  (ppb) 
at  the  west  end  of  the  range  to  0.6  ppb 
for  facilities  located  on  the  east  end  of 
the  range.  Each  taconite  iron  ore 
processing  plant  is  located  directly 
proximate  to  its  own  mining  source. 
Transportation  costs  of  procuring  raw 
materials  from  other  locations  are 
prohibitive.  A  plant  has  no  access  to  the 
raw  ore  used  by  another  plant  and. 
consequently,  could  not  duplicate  the 
mercury  emissions  performance  of  the 
other  plant.  The  ore  processing 
operations  at  a  given  plant  are 
dependent  on  the  type  of  ore  mined. 
The  east  range  cres  are  typically  finer 
and  harder  requiring  different 
processing  steps  in  crushing,  grinding, 
and  flotation  Because  of  the  differences 
in  processing  for  each  type  of  ore,  it  is 
not  feasible  for  any  one  facility  to 
process  different  ores  mined  from 
multiple  locations  in  the  range. 
Moreover,  because  iron  ore  deposits  are 
variable  in  mercurv  content,  there  is  no 
way  to  assure  that  even  a  source 
processing  its  own  ore  could  replicate 
its  own  performance,  since  the  next  ore 
batch  could  contain  higher 
concentrations  of  mercury.  Based  on  the 
above  justifications,  we  have 
determined  that  it  is  infeasible  for 
taconite  plants  to  reduce  mercury 
emissions  by  switching  to  "cleaner" 
ores. 

Natural  gas  is  the  primary  fuel  used 
by  the  taconite  industn.'  to  fuel  the 
process.  From  the  period  of  1995  to 
1997,  the  burning  of  coal  constituted 
only  between  9  and  18  percent  of  the 
overall  energy  input  for  taconite 
indurating  furnaces.  Durmg  the  same 
period,  natural  gas  constituted  between 


7.3  and  83  percent  of  the  overall  energy- 
input  for  taconite  indurating  furnaces. 
Although  very  little  coal  is  used  overall 
by  the  industry,  it  is  critical  for  certain 
plants  to  have  coal  available  to  them  as 
a  backup  fuel  when  natural  gas  may  not 
be  available  or  when  seasonal 
fluctuations  in  the  price  of  natural  gas 
make  its  use  uneconomical.  Therefore, 
based  on  the  negligible  impact  of  coal 
on  mercur>'  emissions  in  the  industry 
and  the  importance  of  maintaining 
backup  fuel  options,  fuel  switching  is 
not  a  feasible  means  of  controlling  HAP 
metal  emissions  (including  mercurj')  for 
the  taconite  industry. 

Based  on  these  facts,  EPA  cannot 
accept  the  comment  that  it  must 
establish  a  floor  standard  by  averaging 
the  lowest  mercury  emission  values  of 
the  so-called  best-performing  12  percent 
of  sources.  In  the  next  performance  test, 
all  of  these  mercur\'  values  could  be 
higher  (no  matter  what  method  would 
be  used  to  establish  "best  performing"), 
because  there  are  no  means  of 
controlling  ore  concentrations  or 
feasibly  using  fuel  substitution.  Such  a 
standard  simply  could  not  be  achieved 
by  any  source.  Not  only  is  this  not  the 
intent  of  a  technology-based  standard, 
but  would  result  in  sources  being  out- 
of-compliance  and,  thus,  possibly 
shutting  them  dow^n.  This  is  not  how 
MACT  was  intended  to  function. 
" MA CT  is  not  intended  *   *    *  to  drive 
sources  to  the  brink  of  shutdown 
*    *   *"  (H.R.  Rep.  No.  101-490,  101st 
Cong.  2d  sess.  328). 

We  note  further  that  the  mercury  in 
the  ore  and  the  fuel  is  present  in  trace 
amounts.  The  Minnesota  Department  of 
Natural  Resources  stated  that  "mercury 
present  in  taconite  occurs  as  a  trace 
element,  and  cannot  be  eliminated  by 
simply  using  a  different  fuel  source  or 
by  eliminating  mercur\-bearing 
components  from  material  to  be 
combusted."  (Berndt,  2002)  This 
supports  the  Agency's  technical 
determinations  that  control  via 
substitutions  of  feed  or  fuel  is  neither 
feasible  nor  likely  to  be  effective  since 
random  variability  in  the  feed  will 
likely  result  inequal  amounts  of 
mercury  being  emitted  in  any  case. 
Indeed,  as  stated  above,  it  is  not  clear 
that  even  a  single  source  could  reliably 
duplicate  its  own  performance  for 
mercury  emissions  due  to  the  small 
amounts  emitted  and  random 
variabilities  in  the  mercur\'  content  of 
the  iron  ore. 

The  commenters  themselves 
acknowledge  that  viable  controls  for 
merciu-y  are  not  currently  available  for 
the  taconite  industry: 

•  One  commenter  stated  that  "viable 
mercury  control  technologies  or 


strategies  may  be  identified  in  the  very 
near  future." 

•  One  commenter  stated  that  "setting 
a  standard  would  induce  the  industn,-  to 
invest  in  research  and  development  to 
meet  it."  The  commenter  also  stated  that 
"promising  mercury  control 
technologies  for  the  taconite  industry 
are  on  the  horizon." 

•  Two  commenters  stated  that 
"control  technologies  being  developed 
for  coal-fired  plants  could  be  used  to 
control  mercury  emissions  from  taconite 
facilities."  Section  112(d)  of  the  CAA 
requires  that  the  EPA  establish  emission 
standards  that  are  "achievable  for  new 
or  existing  sources."  Since  we  have  not 
been  able  to  identify  any  currently 
employed  operating  practices  that 
effectively  reduce  mercury-  emissions 
which  are  duplicable  or  replicable.  we 
cannot  develop  an  achievable  floor 
standard. 

Some  commenters  also  suggested 
extended  compliance  periods  (beyond 
the  3  yeais  provided  by  section  112(i)(3) 
of  the  CAA).  The  problem,  however,  is 
not  one  of  time  but  of  the  lack  of 
existence  of  any  means  of  floor  control. 
Control  of  emissions  via  raw  material  or 
fuel  substitution  will  not  be  available 
regardless  of  time  allowed  for 
compliance. 

Several  commenters  also  noted  that 
EPA's  action  here  could  undermine 
efforts  to  control  mercury  deposition  in 
the  Great  Lakes  and  questioned  the 
adequacy  of  EPA's  action  in  light  of  the 
Agency's  obligation  under  section 
112(m)(6)  of  the  CAA  to  "determine 
whether  the  other  provisions  of  this 
section  112  are  adequate  to  prevent 
serious  adverse  effect  to  public  health 
and  serious  or  widespread 
environmental  effects"  in  the  Great 
Lakes.  The  EPA,  however,  is  not 
reopening  its  existing  determination 
that  the  section  112(d)  and  (f)  standards 
are  adequate  for  this  purpose.  See 
generally  63  FR  14090  (March  24,  1998); 
"Deposition  of  Air  Pollutants  to  the 
Grea;  Waters:  First  Report  to  Congress 
(EPA-453/R-93-055,  1994): 
"Deposition  of  Air  Pollutants  to  the 
Great  Waters:  Second  Report  to 
Congress"  (EPA-453/R-97-011,  1997). 
The  EPA  notes  further  that  the  section 
112(f)  residual  risk  process  must 
evaluate  (among  other  things)  w-hether  a 
more  stringent  standard  for  mercury  is 
needed  to  prevent  an  adverse  . 
environmental  effect  (taking  into 
consideration  costs,  energy,  safety  and 
other  relevant  factors). 

The  commenters'  statements 
regarding  potential  at-the-stack  control 
options  are  legitimate  considerations  for 
beyond-the-floor  standards,  but  after 
evaluating  the  possibility  of  such 
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controls  against  technical 
considerations  and  the  section  112(d)(2) 
factors,  we  do  not  feel  that  a  beyond- 
the- floor  standard  for  mercury  is 
warranted 

(Jne  commenter  indicated  that 
different  handling  practices  for  captured 
dust  from  indurating  furnaces,  as 
discussed  in  a  report  by  the  Minnesota 
Department  of  Natural  Resources 
(Berndt,  2002).  would  be  a  good  method 
for  controlling  mercurv  The  control 
option  investigated  in  the  report 
involves  placing  magnetite  dust 
collected  by  the  wet  scrubbers,  which 
was  found  to  be  high  in  mercury,  into 
the  waste  stream  rather  than  recycling 
the  dust  back  to  the  indurating  furnace. 
A  review  of  the  report  cited  bv  the 
commenter  reveals  that,  for  the  two 
taconite  plants  studied,  the  costs  of  this 
approach  ranged  from  $28  to  S254 
million  per  ton  of  mercurv  removed 
($14,000  to  S127.000  per  pound  of 
mercurv'  removed).  This  high  cost 
results  from  the  loss  of  over  $1  million 
of  magnetite  dust  product  ($25  per  long 
ton)  to  prevent  approximately  30 
pounds  of  merciuy  emissions.  The 
study  concludes  that  "due  to  the  high 
cost  of  this  emission  control  method, 
the  large  uncertainty  in  the  cost 
estimates,  and  the  limited  amount  of 
emission  reduction,  it  appears  that  more 
research  is  needed  before  mercurv 
emission  control  methods  can  be  put 
into  practice  in  taconite  processing 
facilities."  We  believe  that  the  high  cost, 
the  small  reduction  in  HAP  emissions, 
and  increased  waste  disposal  do  not 
justifv'  this  beyond-the-fioor  alternative 
at  this  time. 

Other  potential  mercury  controls  cited 
by  the  commenters  include:  wet  flue  gas 
desulfurization  (FGD).  baghouses, 
activated  carbon  injection,  activated 
carbon/baghouse  system  (COHPAC), 
corona  discharge,  electro-catalytic 
oxidation,  and  injection  of  copper- 
coated  magnetic  taconite  concentrate. 

Ninety  seven  percent  of  the  mercury 
emitted  from  taconite  plants  is  emitted 
from  the  indurating  furnaces.  The 
mercury  emitted  from  the  taconite 
indurating  furnaces  is  primarily 
elemental  mercury  Wet  scrubbing 
systems,  such  as  wet  FGD,  "are  very 
effective  at  removing  soluble  ionic 
mercur>'.  but  are  not  ver\'  effective  at 
removing  insoluble  elemental  mercur\'" 
(NESCAUM,  2000).  Therefore,  wet  FGD 
systems  were  not  considered  to  be  a 
technically  viable  beyond-the-floor 
option. 

Baghouses  and  control  systems  that 
utilize  them,  such  as  the  COHPAC 
system,  cannot  be  used  on  taconite 
indurating  furnace  stacks  due  to  the 
high  moisture  content  of  the  e.xhaust 


gas.  The  high  moisture  content  of  the 
exhaust  gas  causes  plugging  problems 
that  make  the  baghouses  ineffective. 
Therefore,  baghouses  and  control 
systems  based  on  baghouse  technology 
were  not  considered  to  be  a  technically 
viable  beyond-the-floor  option. 

In  pilot  scale  studies  at  several 
electricity  generating  boilers,  carbon 
injection  has  provided  up  to  a  90 
percent  reduction  in  mercury  emissions. 
Estimated  costs  for  installing  activated 
carbon  injection  systems  on  electricity 
generating  boilers  range  from  $10  to 
$140  million  per  ton  of  mercury 
removed  ($5,000  to  $70,000  per  pound 
of  mercurv  removed)  (NESCAUM,  2000: 
USDOE,  2002).  Activated  carbon 
injection  hah  been  demonstrated  to 
provide  95  percent  control  of  mercury 
emissions  for  municipal  waste 
combustors  (NESCAUM.  2000).  Costs 
for  installing  activated  carbon  injection 
for  municipal  waste  combustors  range 
from  $0.4  to  $1.74  million  per  ton  of 
mercury  reduced  ($211  to  $870  per 
pound  of  mercury  reduced).  However, 
NESCAUM  points  out  that  "this 
working  experience  with  small  sources 
is  not  directly  transferable  to  large  coal- 
fired  boilers  because  of  their  different 
flue  gas  characteristics"  (NESCAUM, 
2000).  The  cost  per  pound  of  mercury 
removed  for  this  industry  with  activated 
carbon  injection  would  be  considerably 
higher  than  the  estimated  cost  for  a 
utility  boiler  because  the  capital  and 
fixed  operating  costs  would  be  similar 
while  these  plants  have  very  low 
mercury  emissions.  The  high  cost,  small 
reduction  in  HAP  emissions,  increased 
energy  usage,  and  additional  waste 
generation  do  not  justify  this  beyond- 
the-floor  alternative  at  this  time. 

The  corona  discharge,  electro- 
catalytic  oxidation,  and  copper-coated 
magnetic  taconite  concentrate  injection 
control  technologies  are  describe  by  the 
commenter  as  "emerging  technologies 
*    *   *  that  could  potentially  be  applied 
to  the  taconite  sector  as  they  mature  and 
become  more  cost-effective."  Based  on 
the  commenter's  own  description,  these 
technologies  are  not  currently  ready  for 
application  to  the  taconite  industry. 
Therefore,  these  technologies  were  not 
considered  in  the  beyond-the-floor 
analysis. 

In  evaluating  these  potential  beyond- 
the-floor  options,  we  were  unable  to 
identify  any  viable  control  technologies 
or  operating  practices  for  achieving 
reductions  in  mercury  e.missions  from 
taconite  iron  ore  plants.  Consequently, 
we  chose  the  floor  level  of  no  emissions 
reduction  as  MACT. 

Since  specific  controls  for  mercury 
are  not  currently  present  in  the  industry 
and  operating  practices  that  effectively 


reduce  mercury  emissions  have  not 
been  identified,  we  are  selecting  no 
emissions  reduction  as  new  source 
MACT. 

Asbestos 

Comment:  Seventeen  coirimenters 
stated  that  EPA  should  set  a  limit  for 
asbestos  emissions  from  taconite  plants 
as  is  required  by  the  CAA.  One 
commenter  stated  that  asbestos  is 
designated  as  a  HAP  by  the  CAA.  The 
commenter  reasoned  that  if  asbestos  is 
emitted  by  the  taconite  industry,  the 
statute  requires  that  EPA  set  a  standard 
for  asbestos  fibers.  Based  on  the 
decision  in  Resen'e  Mining  Co.  v.  EPA, 
514  f.2d  492,  526  (1975),  the  commenter 
contends  that  the  EPA  must  consider 
asbestos  to  be  a  HAP  emitted  by  the 
taconite  industry.  One  commenter 
contended  that  "lack  of  information" 
about  asbestos  emissions  is  an  invalid 
reason  for  not  setting  standards. 

Two  commenters  asserted  that  30 
years  ago.  EPA  stated  that  it  intended  to 
regulate  asbestos  emissions  from  the 
taconite  industry.  The  same  commenter 
stated  that  the  1973  asbestos  NESHAP 
had  excluded  "mineral  processing 
operations  that  may  contain  asbestos  as 
a  contaminant."  The  commenter  further 
pointed  out  the  Congress  rejected  this 
approach  when  it  passed  the  CAA 
Amendments  of  1990. 

One  of  the  commenters  pointed  out 
that  in  a  1975  Reserve  Mining  decision, 
the  U.S.  Court  of  Appeals  for  the  Eighth 
Circuit  stated  in  regard  to  emissions 
from  the  Co.  plant  (now  operated  by 
Northshore)  that  "Reserve  discharges 
fibers  substantially  identical  and  >n 
some  instances  identical  to  fibers  of 
amosite  asbestos."  The  trial  court  heard 
extensive  evidence  as  to  the  chemistry, 
crystallography,  and  morphology  of  the 
cummingtonite-grunerite  present  in  the 
mined  ore.  This  evidence  demonstrated 
that,  at  the  level  of  the  individual  fiber, 
a  portion  of  Reserve's  cummingtonite- 
grunerite  cannot  be  meaningfully 
distinguished  from  amosite  asbestos. 
Reserve  attempted  to  rebut  this 
testimony  by  showing  that  the  gross 
morphology  of  the  two  minerals  differed 
and  the  characteristics  of  the  two 
minerals  varied  when  considered  in 
crystal  aggregations.  Since,  according  to 
the  opinions  of  some  experts,  the 
individual  fiber  probably  serves  as  a 
carcinogenic  agent,  the  district  court 
viewed  the  variations  in  mineralogy  as 
irrelevant  and  determined  that  Reserve 
discharges  fibers  substantially  identical 
and  in  some  instances  identical  to 
amosite  asbestos. 

One  commenter  stated  that  it  should 
be  noted  in  the  proposal  preamble  that' 
only  one  mine  remains  operating  at  the 
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eastern  end  of  the  Mesabi  Range  where 
acicular  (needle-like)  minerals  may  be 
present  in  the  ore.  The  commenter  also 
stated  that  the  proposal  preamble 
overstated  the  efforts  of  EPA's  work 
group  investigation  of  asbestos  in 
taconite  ore.  The  commenter  asserted 
that  the  work  group  is  focused  mainly 
on  vermiculite  and  is  unlikely  to  study 
or  recommend  "solutions"  for  the 
taconite  industry. 

One  commenter  stated  thai  EPA's 
refusal  to  set  beyond-the-floor  standards 
for  asbestos  is  unlawful. 

Response:  Although  we  are  compelled 
to  develop  MACT  standards  for  HAP 
from  major  sources,  and  "asbestos"  is 
listed  as  a  HAP  m  section  112fb)  of  the 
CAA.  "asbestos"  is  not  a  single 
chemical  substance  or  an  easily 
identified  group  of  chemicals  or 
substances.  Our  previous  regulatory 
experience  with  asbestos  as  an  air 
pollutant  has  been  limited  to  those 
substances  commercially  used  for  their 
properties,  such  as  a  high  resistance  to 
heat  and  most  chemicals.  More  recently, 
the  Agency  has  become  concerned  with 
those  and  similar  substances  that  may 
occur  as  a  contaminant  in  other  mined 
materials  and  then  be  released  into  the 
air  during  processing  activities. 

When  Congress  listed  "asbestos"  as  a 
HAP  in  section  112(b)(l].  it  did  not 
further  explain  the  term  in  the  statute, 
and  EPA  is  not  aware  of  any  legislative 
history  addressing  the  term  asbestos. 
Currently.  EP.\  regulatory  definitions 
for  "asbestos"  are  provided  in  the 
Asbestos  NESHAP,  as  revised  in  1990 
(40  CFR  61.141,  subpart  M),  and  the 
regulations  for  addressing  asbestos- 
containing  materials  in  schools  (40  CFR 
763.83).  Both  rulemakings,  which  focus 
on  commercial  asbestos,  define  asbestos 
as  the  asbestiform  varieties  of  six 
different  minerals:  chrysotile 
(serpentinite),  crocidolite  (riebeckite). 
amosite  (cummingtonite-grunerite), 
anthophyllite.  actinolite.  and  tremolite. 
As  some  commenters  have  indicated,  it 
is  correct  that  the  ore  from  the  eastern 
end  of  the  Mesabi  Range  is  comprised 
to  some  extent  of  cummingtonite- 
grunerite  and  ferroactinolite  (an  iron- 
based  form  of  actinolite),  two  of  the         ,^ 
above  listed  asbestos-like  minerals. 

Similarly,  other  Federal  agencies' 
standards  for  "asbestos."  for  example, 
the  Occupational  Safetv  and  Health 
Administration  (OSHA).  were 
developed  for  commercial  asbestos 
products  and  not  asbestos  as  a 
contaminant  in  another  material  (29 
CFR  parts  1910.  191.5.  and  1926). 
Current  OSHA  workplace  air  regulations 
apply  only  to  chrysotile,  crocidoliter 
amosite.  and  the  asbestiform  varieties  of 
anthophyllite,  tremolite,  and  actinolite. 


The  word  asbestos  is  often  added  after 
the  mineral  (e.g.,  tremolite  asbestos)  to 
signify  that  the  asbestiform  variety  of 
the  mineral  is  being  referred  to.  This  is 
not  necessary  for  chrysotile,  crocidolite. 
or  amosite  because  these  are  terms 
specific  to  the  asbestiform  varieties  of 
the  minerals  (which  are  serpentine, 
riebeckite,  and  cummintonite-grunerite. 
respectively). 

Since  the  EPA  first  regulated  asbestos 
as  a  HAP.  a  distinction  has  been  made 
on  applying  the  term  asbestos  to 
commercially  manufactured  products 
and  not  as  a  contaminant  in  other 
materials.  When  the  Asbestos  NESHAP 
was  promulgated  in  1973,  the  EPA 
Administrator  made  explicit  in 
accompanying  comments  that  the 
NESHAP  only  apply  to  asbestos  mines 
and  asbestos  mills.  Approximately  1 
year  after  the  rule  was  promulgated. 
EPA  further  clarified  the  rule  by  stating 
it  does  not  apply  to  asbestos  occurring 
as  a  contaminant  as  distinguished  from 
asbestos  as  a  product  (39  FR  15397,  May 
3.  1974).  In  a  1974  revision  to  the 
Asbestos  NESHAP.  the  Administrator 
added  a  definition  of  "commercial 
asbestos"  to  distinguish  asbestos  which 
is  produced  as  a  product  from  asbestos 
which  occurs  as  a  contaminant  in  other 
materials. 

Furthermore,  when  the  CAA  was 
amended  in  1990.  EPA's  approach  in 
developing  NESHAP  was  significantly 
altered  through  the  use  of  the  HAP  list 
under  section  112(b)  and  the  application 
of  technology-based  standards  under 
section  112(d)  instead  of  a  strict  risk- 
based  approach.  However,  the  CAA 
amendments  in  1990  did  not  provide 
any  further  guidance  on  how  the 
definition  of  asbestos  could  be  applied 
beyond  its  use  in  the  Asbestos  NESH,\P 
to  address  asbestos  as  a  contaminant  in 
other  materials.'  Based  on  EPA's 
historical  use  of  the  term  "asbestos."  it 
has  been  used  in  the  context  for 
commercially  produced  products  and 
not.  as  yet.  as  a  contaminant  in  other 
products.  In  summary',  there  is  no 
technical  or  regulatory  consensus  on  the 
set  of  minerals  pertinent  to  contaminant 
asbestos. 

Notwithstanding  the  real  technical 
uncertainties  as  to  how  to  classify  the 
fibers  in  the  Northshore  emissions, 


'  We  thus  disagree  with  the  commenter  who 
stated,  without  citation,  that  the  1990  amendments 
to  the  C,\A  were  intended  to  compel  section  1 1 2(d) 
standards  to  control  the  fibers  emitted  from  non- 
commercial sources.  The  commenter  is  correct  in 
that  section  112  is  not  limited  to  commercial 
asbestos  emissions,  but  nothing  in  the  statute  or  its 
legislative  historv'  of  which  EPA  is  aware  indicate 
that  Congress  intended  a  particular  meaning  of 
"asbestos"  or  that  particular  fiber-emitting  sources 
be  regulated  under  section  112  by  virtue  of  the 
inclusion  of  "asbestos"  in  the  list  of  HAP. 


commenters  argued  that  the  issue  had 
already  been  decided  by  virtue  of  the 
Eighth  Circuit's  Resen'e  Mining 
decision,  which  found  that  Reserve 
Mining  (now  Northshore)  emitted 
asbestos  for  purposes  of  ordering 
injunctive  relief.  First,  any  suggestion 
that  EPA  is  now  precluded  from  making 
a  different  factual  determination  is  not 
correct.  The  issue  decided  in  Resen'e 
Mining  is  different  from  the  one 
involved  here:  whether  the  Northshore 
fibers  are  "asbestos"  for  purposes  of 
section  112  (b)  of  the  CAA.  a  provision 
not  at  issue  in  Reserve  Mining  since  it 
did  not  even  exist  at  the  time  of  the 
decision. 

Second.  EPA  is  not  acting  in  the 
context  of  a  plea  for  general  injunctive 
relief  (as  in  Resen'e  Mining],  but  rather 
to  implement  a  limited  grant  of  statutory 
authority  to  regulate  the  HAP 
'asbestos."  We  have  looked  for  existing, 
objective  means  of  determining  if 
Northshore's  fibers  are  "asbestos"  and 
currently  find  the  situation  uncertain.  In 
light  of  this  uncertainty,  we  are  not 
establishing  MACT  standards  for  the 
fibers  emitted  by  Northshore.  Rather, 
the  issue  of  which  non-commercial 
fibers  are  "asbestos"  for  purposes  of 
section  112(b)  is  one  that  must  first  be 
decided  in  a  broader  context. 

In  response  to  the  events  surrounding 
exposures  of  residents  to  asbestos  that 
occurred  as  a  contaminant  in  a 
vermiculite  mine  in  Libby.  Montana. 
EPA  is  currently  studying  the  complex 
issues  involved  with  asbestos  emissions 
from  beneficiation  and  subsequent 
processing  of  minerals  where  asbestos 
may  be  present  as  a  contaminant.  One 
component  of  this  activity  is  a 
comprehensive  update  to  the  asbestos 
entrv'  in  the  Agency's  Integrated  Risk 
Information  System  (IRIS).  In  the  hazard 
and  dose-response  assessment  pieces  of 
the  update,  the  current  information  on 
mineralogy,  size,  bioactivity  and 
chemistry  of  different  asbestos  fibers  is 
being  considered.  Within  the  past  3 
years,  the  Agency  has  sponsored  or  co- 
sponsored  several  technical  meetings 
aimed  at  bringing  together  the  current 
knowledge  on  asbestos,  its 
characteristics  and  related  health 
effects.  These  include,  but  are  not 
limited  to: 

•  May  24-25.  2001.  "Asbestos  Health 
Effects  Conference  "  in  Oakland. 
California; 

•  February  25-27,  2003.  "Asbestos 
Cancer  Risk  Peer  Consultation"  in  San 
Francisco.  California;  and 

•  June  12-13.  2003.   "Asbestos 
Mechanisms  of  Toxicity  Workshop"  in 
Chicago.  Illinois.  Integration  of  the 
information  gathered  through  these  and 
other  mechanisms  will  compose  the 
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support  documents  for  the  new  IRIS  file 
and  will  assist  us  in  decisionmaking 
regarding  contaminant  asbestos. 

As  part  of  the  response  to  the  findings 
in  Libby.  the  Agency  has  developed  an 
action  plan  which  identifies  steps 
necessary  to  gather  the  information 
needed  to  decide  whether  regulations 
for  sources  of  contaminant  asbestos 
emissions  are  warranted.  The  action 
plan  specifies  vermiculite  mining  and 
processing  operations  as  the  first  area  of 
focus.  Contrary'  to  one  commenter's 
as.sertion.  the  action  plan  also  includes 
plans  to  assess  emissions,  exposure  and 
risk  associated  with  asbestos  that  occurs 
as  a  contaminant  from  other  mining  and 
processing  operations,  including 
taconite  ore  mining  and  processing. 
That  assessment  will  inform  decisions 
on  specific  risk-based  regulation  of 
asbestos  that  occurs  as  a  contaminant  in 
taconite  ore  raining  and  processing. 
Specific  risk-based  emission  limitations 
for  asbest  a  are  not  included  in  the 
technology -based  final  rule. 

In  addition,  an  International  Fiber 
Symposium  was  held  in  St.  Paul,  MN  in 
April  2003.  The  papers  presented  at  the 
symposium  are  in  a  peer-review  process 
and  will  then  be  published.  Once  the 
proceedings  are  published,  the 
Minnesota  Department  of  Health  (MDH) 
will  determine  if  they  can  conduct  a  risk 
assessment  for  fibers  or  if  thev  can  draw- 
any  conclusions  about  the  potential 
health  impacts  from  fibers.  Based  on 
MDH's  findings,  the  MPCA  and 
Minnesota  Department  of  Natural 
Resources  may  make  policy  changes 
with  respect  to  fibers.  Until  then,  MPCA 
will  continue  to  regulate  airborne  fibers 
from  Northshore  as  required  by  the 
court  who  deemed  the  fibers  a  health 
concern. 

Finally,  we  note  that  Northshore  is  in 
fact  controlling  emissions  of  its  fibers  in 
part  with  baghouses.  which  are  the 
optimum  control  technology  for  air 
emission  of  fibers  (a  point  made,  among 
other  places,  in  the  Reserve  Mining 
decision  itself).  Since  the  Reserve 
Mining  decision,  ambient  air  monitoring 
around  the  plant  has  demonstrated  a 
significant  reduction  in  fiber  emissions 
through  the  installation  of  high 
efficiency  baghouses  on  ore  crushing 
and  handling  emission  units  and  wet 
ESP  on  the  indurating  furnace  exhaust 
stacks.  Baghouses  are  not  a  control 
option  for  indurating  furnaces  due  to 
the  high  moisture  content  (10  to  15 
percent)  in  the  exhaust  gases.  The  high 
moisture  content  caUses  PM  to  cake  and 
plug  the  filtering  material  causing  filters 
to  be  ineffective,  in  addition,  further 
reductions  in  fiber  emissions  are 
expected  through  compliance  with  the 
PM  emission  standards  in  the  final  rule. 


Representatives  at  Northshore  have 
indicated  that  existing  emission  units 
equipped  with  itiulticlones  are  likely  to 
be  replaced  with  more  efficient  PM 
control  devices  in  order  to  comply  with 
the  PM  emission  standards  in  the  final 
rule.  Northshore  representatives 
provided  us  with  the  estimated  costs  for 
such  an  equipment  upgrade,  and  these 
control  costs  are  reflected  in  our  revised 
cost  impacts  for  the  final  rule. 

Formaldehyde 

Comment:  One  commenter  stated  that 
EPA  has  a  statutory  obligation  to  set 
emission  standards  for  formaldehyde. 
The  commenter  asserted  that  the 
standard  for  formaldehyde  must  be  at 
least  as  stringent  as  the  average 
formaldehyde  emission  level  of  the  five 
best  performing  plants.  The  commenter 
stated  that  whether  or  not  there  are 
feasible  control  technologies  for 
formaldehyde  is  irrelevant. 

Response  As  EPA  stated  at  proposal, 
formaldehyde  (and  other  organic  HAP) 
are  emitted  in  very  low  concentrations 
by  taconite  processing  indurating 
furnaces,  not  because  these  organic  HAP 
are  contained  in  feed  or  fuel  input  to  the 
process,  but  rather  as  products  of 
incomplete  combustion  (PIC) 
necessarily  generated  when  fossil  fuels 
are  burned  (in  any  type  of  process,  not 
just  in  indurating  furnaces)  (67  FR 
77570).  Formaldehyde  from  indurating 
furnace  emissions  has  been  measured 
through  stack  testing  at  concentrations 
that  are  typically  less  than  1  part  per 
million  (ppm). 

The  EPA  stated  somewhat 
inaccurately  at  proposal  that 
formaldehyde  emissions  from 
indurating  furnaces  are  currently 
uncontrolled.  It  is  clear  from  context 
that  we  meant  that  there  are  no  current 
"at-the-stack"  controls  for  formaldehyde 
(and  other  PIC)  emissions  from  these 
furnaces,  although  control  of  the 
combustion  process  minimizes  PIC 
(including  formaldehyde)  formation  and 
hence  PIC  emissions.  We  reiterate  that 
at-the-stack  controls  in  place  to  control 
PM  emissions  have  no  effect  on  PIC 
emissions.  We  also  know  of  no  feasible 
at-the-stack  control  technology  for 
reducing  formaldehyde  emissions  at 
these  extremely  low  concentrations  and 
at  the  exhaust  gas  temperatures 
typically  encountered  at  indurating 
furnaces. 

The  only  known  technology  for  the 
control  of  formaldehyde  emissions  at 
concentrations  of  less  than  1  ppm  is 
thermal  catal^-tic  oxidation,  in  which 
formaldehyde  is  contacted  with  a 
precious  metal  catalyst  in  the  presence 
of  oxygen  and  high  temperature  (650  to 
1,350  °F)  to  yield  carbon  dioxide  and 


water.  Destruction  efficiencies  of  85  to 
90  percent  have  been  demonstrated  on 
formaldehyde  emissions  contained  in 
the  exhaust  gas  from  stationary 
combustion  turbines  at  concentrations 
in  the  parts  per  billion  range  and 
temperatures  of  1,000  °F  or  higher. 
Destruction  efficiencies,  however, 
decrease  exponentially  at  reaction 
temperatures  below  650  "F,  reaching 
less  than  10  percent  at  exhaust  gas 
temperatures  of  300  °F  or  lower,  which 
is  typical  of  most  indurating  furnaces. 
Burning  large  quantities  of  additional 
fuel,  such  as  natural  gas,  to  heat  the 
exhaust  gases  to  the  desired  temperature 
would  generate  large  additional 
quantities  of  carbon  dioxide  (a  gas 
potentially  connected  to  global  climate 
change)  and  NOx  (ozone  precursors).  As 
at  proposal,  given  the  significant  issues 
of  technical  feasibility  and  adverse 
environmental  impacts  associated  with 
use  of  this  technology,  it  is  not  the 
proper  basis  for  MACT  standards  (67  FR 
77571). 

We  also  reiterate  that  fuel  switching  is 
not  a  justifiable  means  of  control.  Most 
indurating  furnaces  currently  utilize 
natural  gas  as  a  frael,  and  PIC  emissions 
are  higher  for  natural  gas  than  for  coal, 
but  switching  to  coal  would  increase 
emissions  of  HAP  metals  in  much  larger 
amounts  than  the  minimal  PIC 
emissions  attributable  to  natural  gas 
burning.  See  S.  Rep.  101-228,  101st 
Cong.  1st  sess.  at  168  ("In  cases  where 
control  strategies  for  two  or  more 
different  pollutants  are  in  actual 
conflict,  the  Administrator  shall  apply 
the  same  principle — maximum 
protection  of  human  health  shall  be  the 
objective  test.") 

Consequently,  the  only  form  of 
control  currently  used  and  feasible  to 
minimize  formaldehyde  emissions  is  the 
proper  and  efficient  operation  of  an 
indurating  furnace  with  GCP.  It  is  clear 
from  the  low  measured  levels  of 
formaldehyde  emitted  from  these 
furnaces  that  this  means  of  control  is 
highly  effective. 

In  general,  good  efficiency  of  a 
combustion  device  is  governed  by  time, 
temperature,  and  turbulence,  the  three 
"T's"  of  combustion.  Efficient 
combustion  is  achieved  when  a  selected 
fuel  reaches  an  optimum  temperature 
for  a  minimum  residence  time  with 
sufficient  turbulence  to  allow  oxidation 
of  all  organic  compounds  to  completely 
react  to  the  products  of  combustion — 
water  and  carbon  dioxide.  However, 
there  are  many  phenomena  associated 
with  combustion  that  lead  to  the 
formation  of  PIC.  Examples  of  possible 
phenomena  include:  Unburned  fuel, 
quenches  or  cool  zones  in  the 
combustion  area,  fuel  rich  zones,  low 
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combustion  temperatures,  insufficient 
air  (oxygen)  contact  with  fuel  due  to 
limited  turbulence,  and  changes  to  the 
combustion  process  due  to  load  swings 
or  feed  changes. 

Good  combustion  practices  typically 
encompass  several  elements  such  as  the 
proper  operation  of  the  combustion 
process,  routine  inspection  and 
performance  analysis  of  the  process,  and 
preventative  maintenance.  More  specific 
examples  of  GCP  indicating  the  range  of 
existing  practices  are  listed  below: 

•  Maintain  operator  logs; 

•  Develop  procedures  for  startup, 
shutdown,  and  malfunction; 

•  Perform  periodic  evaluations  or 
inspections: 

•  Perform  burner  or  control 
adjustments/tune-ups; 

•  Monitor  and  maintain 
concentrations  of  carbon  monoxide 
(CO),  oxygen  (O:).  or  carbon  dioxide 
(CO:)  in  compliance  with  site-specific 
concentration  limits  in  the  combustion 
exhaust: 

•  Monitor  and  maintain  combustion 
temperatures  above  a  site-specific 
minimum  value; 

•  Monitor  fuel/air  metering; 

•  Comply  with  a  CO  or  total  organic 
carbon  (TOC)  emission  limit: 

•  Maintain  proper  liquid  fuel 
atomization: 

•  Monitor  fuel  quality  and  handling 
procedures: 

•  Maintain  combustion  air 
distribution:  and 

•  Maintain  fuel  dispersion 
Although  all  indurating  furnaces  need 

to  use  GCP  to  minimize  PIC  emissions, 
determining  what  precisely  is  GCP 
involves  site-specific  determinations  for 
each  furnace.  For  example,  some 
indurating  furnaces  have  been  required 
to  install  NOx  emission  controls  such  as 
low  NO\  burners.  The  basic  method 
used  in  reducing  NOx  emissions  is  a 
reduction  in  combustion  temperature, 
which  is  the  opposite  strategy  needed 
for  minimizing  PIC  [i.e..  increasing 
combustion  temperature).  Thus,  due  to 
differences  in  furnace  design,  operation, 
firing  fuel,  process  controls,  and  air 
pollution  control  equipment,  one  set  of 
GCP  established  for  one  type  of 
indurating  furnace  may  be  different 
from  those  needed  for  another  type  of 
indurating  furnace. 

In  addition.  State  operating  permits 
for  the  taconite  indurating  furnaces  do 
not  require  any  specific  set  of  GCP. 
However,  based  on  discussions  held 
with  industry  representatives,  all 
sources  already  use  a  wide  variety  of 
work  practices  {e.g..  existing  Standard 
Operating  Procedures)  to  maintain 
proper  and  efficient  operation  of  each 
indurating  furnace.  See  the  Julv  1 1 . 


2003  memorandum,  "Meeting  Minutes 
on  Good  Combustion  Practices  with 
Taconite  Industrv'  Representatives." 
Sources  have  a  strong  and  inherent 
economic  incentive  to  ensure  that  fuel 
is  not  wasted,  and  that  the  combustion 
device  operates  properly  and  is 
appropriately  maintained.  The  lack  of  a 
uniform  approach  to  assuring 
combustion  efficiency  is  not  surprising 
given  the  differences  of  indurating 
furnace  designs,  and  the  fact  that 
existing  Federal/State  standards  do  not 
include  GCP  requirements  for 
indurating  furnaces. 

Thus,  we  have  determined  that  site- 
specific  GCP  are  the  MACT  floor  for 
formaldehyde  emissions  from  existing 
sources.  In  evaluating  potential  beyond- 
the-floor  options,  we  considered  the 
only  known  at-the-stack  technology  for 
the  control  of  formaldehyde  emissions 
at  concentrations  of  less  than  1  ppm — 
thermal  catah^ic  oxidation,  which  was 
described  earlier.  However,  as  discussed 
previously,  given  the  significant  issues 
of  technical  feasibility  (e.g.,  low  exhaust 
gas  temperatures,  high  volumetric  flovy 
rates  of  exhaust  gas,  and  low 
concentrations  of  formaldehyde), 
adverse  environmental  impacts  in  the 
form  of  increased  energy  use.  and  the 
tremendous  additional  cost  associated 
with  use  of  this  technology,  we 
determined  that  a  standard  based  on  use 
of  thermal  catalytic  oxidation  was  not  a 
viable  beyond-the-floor  option.  Since 
there  is  no  other  form  of  emission 
control  or  work  practice  to  control 
formaldehyde  emissions  from 
indurating  furnaces,  the  site-specific 
GCP  documented  in  the  operation  and 
maintenance  plan  were  also  determined 
as  the  MACT  floor  for  formaldehyde 
emissions  from  new  indurating  furnace 
sources. 

We  further  find  that  under  CAA 
section  112(h)(1),  it  is  not  feasible  to 
prescribe  or  enforce  an  emission 
standard  for  HAP  because  at-the-stack 
controls  are  not  feasible  (as  explained 
earlier),  and  monitoring  parameters 
related  to  GCP  can  only  meaningfully 
result  in  minimization  of  PIC  emissions 
if  such  monitoring  parameters  are 
quantified  on  a  site-specific  basis. 

Since  it  is  not  possible  to  identify*  any 
uniform  requirements  or  set  of  work 
practices  that  would  meaningfully 
reflect  the  use  of  GCP,  the  final  rule 
requires  each  source  to  identify  site- 
specific  work  practices  for  each 
indurating  furnace  and  to  document 
these  GCP  in  an  operation  and 
maintenance  plan  in  accordance  with 
§  63.9600  of  the  final  rule.  A  GCP 
control  strategy  could  include  a  number 
of  combustion  conditions  and  work 
practices  which,  applied  collectively. 


promote  good  combustion  performance 
and  minimize  the  formation  of 
formaldehyde/PIC  emissions.  Thus,  the 
MACT  requirement  for  these  sources  is 
to  use  GCP,  and  for  each  source  to 
develop  an  operation  and  maintenance 
plan  that  details  appropriate  operating 
parameters  for  each  of  the  following 
elements  of  GCP.  or  explains  why  such 
operating  parameters  are  either 
inappropriate  or  unnecessary'  for  the 
source  ("inappropriate"  or 
"unnecessan>'"  to  be  determined  by  the 
degree  to  which  PIC  formation  from  fuel 
combustion  in  the  furnace  is 
minimized): 

•  Proper  operating  conditions  for 
each  indurating  furnace  (e.g.,  minimum 
combustion  temperature,  maximum  CO 
concentration  in  the  furnace  exhaust 
gases,  burner  alignment,  or  proper  fuel- 
air  distr;   ation/mixing). 

•  Kuutine  inspection  and 
prr-    n Native  maintenance  and 
rr'nesponding  schedules  of  each 
indurating  furnace. 

•  Performance  analyses  of  each 
indurating  furnace. 

•  Keeping  applicable  operator  logs. 

•  Keeping  applicable  records  to 
document  compliance  with  each 
element. 

A  source's  compliance  with  its 
startup,  shutdown,  and  malfunction 
plan  also  will  contribute  to  GCP. 

A  final  determination  that  the  values 
established  in  the  operation  and 
maintenance  plan  are  appropriate  GCP 
for  the  source  would  then  be  achieved 
by  submitting  the  plan  to  the 
Administrator  on  or  before  the 
compliance  date  that  is  specified  in 
§63.9583  of  the  final  rule  for  the 
affected  source.  The  operation  and 
maintenance  plan  must  explain  why  the 
chosen  elements  and  work  practices  are 
considered  GCP  for  the  affected  source. 
The  quantified  parameters  (e.g.,  furnace 
operating  temperature)  contained  in  the 
plan  become  enforceable  operating 
conditions  unless  and  until  the 
Administrator  acts  to  establish  new- 
parameters. 

The  Administrator  will  evaluate  the 
demonstration  and  determine  whether 
the  chosen  elements  and  work  practices 
minimize  the  formation  of 
formaldehyde  (and  other  PIC)  and  so 
constitute  GCP  for  the  furnace.  The 
Administrator  will  review  the  adequacy 
of  the  site-specific  procedures  and  the 
records  to  demonstrate  that  the  plan 
constitutes  GCP.  If  the  Administrator 
determines  that  any  portion  of  the  plan 
is  not  adequate,  we  can  reject  those 
portions  of  the  plan  and  request 
additional  information  addressing  the 
relevant  issues. 


I 
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Finally,  with  respect  to  the 

commenter'.s  point  that  EPA  is  obligated 
to  establish  MACT  standards  for 
formaldehyde.  EPA  has  established  such 
standards,  based  on  GCP  implemented 
by  means  of  an  operation  and 
maintenance  plan  and  site-specific 
determinations  through  the  permitting 
process,  as  explained  above. 

HCl  and  HF 

Comment:  One  commenter  stated  that 
EPA  has  a  clear  statutory  obligation  to 
set  emission  standards  for  each  listed 
HAP.  including  HCl  and  HF.  The 
commenter  asserted  that,  just  because 
plants  are  achieving  some  incidental 
control  of  acid  gases,  it  does  not  free 
EPA  of  its  statutory  obligation  to  set  a 
specific  emission  limit  for  HCI  and  HF. 
Two  commenters  stated  that  EPA  must 
set  a  standard  for  HCl  and  HF  that 
reflects,  at  a  niiiiimum.  the  average 
emission  level  achieved  by  the  five  best 
performing  plants.  One  commenter  cited 
the  \'(}tional  Lime  opinion  which  states 
"The  CAA  requires  EPA  to  set  MACT 
floors  upon  the  average  emission 
limitation  achieved;  it  nowhere  suggests 
that  this  achievement  must  be  the 
product  of  specific  intent." 

One  commenter  stated  that  EPA's 
rejection  of  beyond-the-floor  standards 
for  HCl  and  HF  is  not  logical  when  a 
technology  is  available  and  substantially 
reduces  HAP.  The  commenter 
contended  that  available  acid  gas 
control  technologv  would  vield  a  far 
greater  degree  of  reduction  than  is 
required  by  EPA's  proposed  standards, 
which  require  no  reduction  at  all. 

Response:  Acid  gases  (HCl  and  HF) 
are  formed  in  the  indurating  furnace 
due  to  the  presence  of  chlorides  and 
fluorides  in  pellet  additives,  such  as 
dolomite  and  limestone,  as  well  as  in 
the  ore  bodies.  The  taconite  industry 
has  not  installed  equipment  specifically 
for  the  purpose  of  controlling  acid  gases 
from  indurating  furnace  stacks,  but,  as 
the  commenters  correctly  note,  intent  is 
irrelevant  in  determining  H..\P  control 
[National  Lime].  What  matters  is  the 
extent  of  control,  where  control  in  fact 
occurs.  Test  data  for  HCl  and  HF 
emissions  were  available  from  seven 
indurating  furnaces  at  six  taconite 
plants.  Since  most  of  the  furnaces  have 
multiple  stacks,  these  tests  represent 
emissions  from  fifteen  control  devices:  8 
venturi  scrubbers,  2  multiclones.  3  dry 
ESP,  and  2  wet  ESP.  These  data  show 
that,  except  for  emissions  from  stacks 
controlled  with  multiclones.  HCl  and 
HF  are  emitted  from  indurating  furnaces 
at  very  low  concentrations,  typically 
less  than  3  ppm. 

Of  the  six  plants  for  which  HCl  and 
HF  test  data  were  available,  three  plants 


conducted  PM  emissions  tests 
concurrently  with  the  HCl  and  HF  tests. 
These  tests  represent  emissions  from  3 
furnaces  and  8  emission  control  devices: 
4  venturi  scrubbers,  2  multiclones,  and 
a  dry  ESP/wet  ESP  ducted  together.  An 
analysis  of  the  HCl  and  HF  emissions 
data  and  the  corresponding  PM 
emissions  data  indicates  that,  for  this 
industry,  there  is  a  correlation  between 
acid  gas  and  PM  emissions  from  control 
devices  on  indinating  furnaces. 
Specifically,  the  data  indicate  that 
stacks  with  higher  PM  emissions  also 
have  higher  acid  gas  emissions,  and 
likewise,  stacks  with  lower  PM 
emissions  have  lower  acid  gas  emissions 
("Correlation  of  Acid  Gas  Emissions  to 
PM  Emissions  for  Taconite  Indurating 
Furnaces,"  July  2003).  Consistent  with 
this  correlation,  the  best  performing 
sources  for  PM  are  also  the  best 
performing  for  acid  gas  emissions. 

There  is  an  engineering  basis  for  this 
correlation.  Due  to  the  strong  affinity  of 
acid  gases  for  water.  PM  control 
equipment  that  uses  water,  such  as  wet 
scrubbers  and  wet  ESP,  has  the 
capability  of  reducing  HCl  and  HF 
emissions  substantially.  Therefore,  wet 
scrubbers  and  wet  ESP  control 
technologies  used  for  the  reduction  of 
PM  emissions  from  taconite  indurating 
furnaces  to  achieve  the  MACT  level  of 
control  for  HAP  metals  are  expected  to 
achieve  a  reduction  of  acid  gas 
emissions  as  well.  Standards  requiring 
good  control  of  PM  emissions  for  this 
industry  will  also  achieve  control  of 
acid  gas  emissions.  For  the  taconite 
industry,  PM  emissions  can  be  used  as 
a  surrogate  for  the  acid  gases  emitted 
from  taconite  indurating  furnaces. 
Therefore,  we  are  establishing  standards 
for  total  PM  as  a  surrogate  pollutant  for 
the  acid  gases,  HCl  and  HF.  This  finding 
is  valid  only  for  these  taconite 
indurating  furnace  data;  data  for  other 
industries  may  not  show  a  correlation 
between  add  gas  emissions  and  PM 
emissions.  Therefore,  this  finding 
should  not  be  used  as  a  precedent  in 
other  rulemakings. 

Establishing  separate  standards  for 
acid  gases  would  impose  costly  and 
significantly  more-complex  compliance 
and  monitoring  requirements.  In 
addition,  establishing  separate 
standards  for  acid  gases  would  achieve 
little,  if  any,  HAP  emissions  reductions 
beyond  what  would  be  achieved  using 
the  total  PM  surrogate  pollutant 
approach.  Consequently,  EPA  has 
chosen  to  establish  a  standard  for  acid 
gases  using  the  PM  surrogate.  Therefore, 
the  MACT  floor  level  of  control  for  acid 
gases  is  equivalent  to  (and  expressed  as) 
the  MACT  floor  level  of  0.01  gr/dscf  for 
PM. 


We  then  examined  the  beyond-the- 
floor  option.  The  next  increment  of 
control  beyond  the  floor  is  the 
installation  of  venturi  scrubbers  or  dry 
ESP  capable  of  meeting  a  PM 
concentration  limit  of  0.006  gr/dscf, 
which  is  equivalent  to  the  level  of  PM 
control  required  for  new  furnaces.  We 
estimate  the  additional  capital  cost  of 
going  from  the  MACT  level  of  0.01  gr/ 
dscf  for  PM  to  0.006  gr/dscf  to  be  S99.7 
million  per  year.  We  estimate  the 
corresponding  additional  reduction  in 
acid  gases  achieved  by  this  PM  level  to 
be  112  tons  of  acid  gases.  The  cost  per 
ton  of  acid  gas  is  S890,000/ton.  The 
energy  increase  would  be  expected  to  be 
53,436  mega-watt  hours  per  year, 
primarily  due  to  the  energy 
requirements  of  new  wet  scrubbers  and 
dry  ESP.  (Beyond-the-Floor  Analvsis  for 
Acid  Ga.ses.  July  2003)  The  high  cost, 
the  small  reduction  in  HAP  emissions, 
and  the  additional  energy  requirements 
do  not  justify  this  beyond-the-floor 
alternative  for  acid  gases.  Consequently, 
we  chose  the  MACT  floor  level  of 
control  for  PM  of  0.01  gr/dscf^s  the 
existing  indurating  furnace  MACT  for 
acid  gases.  New  source  MACT  for  acid 
gases  is  equivalent  to  the  PM  new 
source  MACT  level  of  0.006  gr/dscf. 

By  establishing  a  standard  for  acid 
gases,  we  have  addressed  the 
commenters'  point  that  the  Agency  is 
legally  obligated  to  do  so. 

PM  as  a  Surrogate  for  Metallic  HAP 

Comment:  One  commenter  asserted 
that  EPA  cannot  use  a  surrogate  when 
doing  so  would  result  in  regulations  that 
do  not  include  emission  standards  for 
each  listed  HAP  or  in  standards  that  do 
not  at  least  match  the  average  emission 
level  that  the  best  sources  achieve.  The 
commenter  pointed  out  that  the  Court 
has  already  held  that  the  use  of  PM  as 
a  surrogate  for  non-mercury'  metals  is 
not  reasonable  and,  therefore,  not  lawful 
where  factors  other  than  PM  control 
affect  emissions  of  such  metals 
[National  Lime).  The  commenter 
reasoned  that,  since  each  plant's  actual 
metallic  HAP  emission  levels  are 
influenced  not  just  by  PM  control 
technology  but  also  to  a  very  large 
extent  by  the  HAP  metal  content  in  the 
ore  used,  the  use  of  PM  as  a  surrogate 
for  non-mercury  metals  is  unlawful. 

The  commenter  stated  that,  in  the 
past.  EPA  has  recognized  that  it  can  set 
standards  for  groups  of  metals  that 
behave  similarly  (for  example,  in  the 
hazardous  waste  combustors  rule).  The 
commenter  asserted  that  EPA  has  no 
basis  for  assuming  that  its  only  two 
options  are  either  to  set  a  PM  standard 
for  all  HAP  or  to  set  individual  emission 
standards  for  each  HAP.  The  commenter 
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stated  that  EPA  must  explain  why  it 
cannot  set  emission  standards  for 
groupings  of  metals  or  for  representative 
surrogate  metals  rather  than  just  a  PM 
standard. 

The  commenter  explained  that  the 
correlation  of  PM  to  any  given  metal 
varies  with  the  volatility  of  the  metal  in 
question:  therefore,  EPA  cannot  assume 
that  all  the  metals  emitted  by  taconite 
plants  will  consistently  behave  as  PM. 
The  commenter  stated  that  different  PM 
control  devices  have  different  collection 
efficiencies  for  different  metals. 
Therefore,  the  commenter  stated  that, 
even  if  all  taconite  plants  had  identical 
HAP  metal  input.  EPA  could  not  assume 
that  any  two  plants  have  identical  (or 
even  similar)  emission  rates  for  any 
given  metal. 

Two  commenters  supported  using  PM 
as  a  surrogate  for  total  HAP  emissions. 
The  commenters  stated  that  "it  is  far 
more  appropriate  to  use  PM  for  total 
metal  HAP  than  to  attempt  to  specialty 
individual  metal  HAP.  The  earthen 
material  that  is  processed  is  not 
necessarily  identical  in  composition  in 
each  and  every  shovelful  of  material.  It 
would  be  impossible  to  account  for 
differences  in  individual  HAP  metal 
content  for  each  load  processed.'" 

Response:  We  disagree  with  the  first 
commenter;  PM  is  a  valid  surrogate  for 
the  HAP  metal  compounds  emitted  from 
taconite  iron  ore  processing  plants.  As 
indicated  in  the  preamble  to  the 
proposed  rule,  metallic  HAP  are  emitted 
from  ore  crushing  and  handling  units, 
indurating  furnaces,  finished  pellet 
handling  units,  and  ore  dryers.  We 
determined  that  it  is  not  practical  to 
establish  individual  standards  for  each 
metallic  HAP  that  could  be  present  in 
the  various  processes  [eg--  separate 
standards  for  manganese  compound 
emissions,  separate  standards  for  lead 
compound  emissions,  and  so  forth  for 
each  metal  compound  group  listed  as 
HAP  that  is  potentially  present). 

A  key  parameter  for  the  control  of 
both  semi-volatile  and  non-volatile 
metal  compounds  is  the  operating 
temperature  of  the  air  pollution  control 
device  that  is  applied.  At  temperatures 
of  200  to  400  ■'F.  the  range  typical  of 
control  devices  applied  to  emissions 
from  taconite  indurating  furnaces,  any 
semi-volatile  and  non-volatile  HAP 
metal  compounds  preisent.  except 
elemental  mercury,  would  exist  in  the 
form  of  fine  PM  and,  therefore,  would 
be  controlled  in  direct  relationship  to 
PM.  As  a  result,  strong  correlations  exist 
between  PM  emissions  and  emissions  of 
the  individual  metallic  HAP 
compounds.  Control  technologies  used 
for  the  reduction  of  PM  emissions 
achieve  comparable  levels  of  reduction 


of  metallic  HAP  emissions.  Standards 
requiring  good  control  of  PM  emissions 
will  also  achieve  a  similar  level  of 
control  of  metallic  HAP  emissions. 
Therefore,  we  are  establishing  standards 
for  total  PM  as  a  surrogate  pollutant  for 
the  individual  metallic  HAP. 
Establishing  separate  standards  for  each 
metallic  HAP  would  impose  costly  and 
significantly  more  complex  compliance 
and  monitoring  requirements.  In 
addition,  establishing  separate 
standards  for  each  metallic  HAP  would 
achieve  little,  if  any.  HAP  emissions 
reductions  beyond  what  would  be 
achieved  using  the  total  PM  surrogate 
pollutant  approach. 

IV.  Summar>  of  En\ironmental,  Energ\', 
and  Et  onomif  Impacts 

The  environmental,  energy,  and 
economic  impacts  of  the  final  rule  are 
based  on  the  replacement  of  poor 
performing  controls  at  existing  sources 
with  new  controls  capable  of  meeting 
the  emission  limits  established  in  the 
final  rule.  We  did  not  estimate  impacts 
for  new  sources  since  we  do  not  project 
any  new  or  reconstructed  affected 
sources  becoming  subject  to  the  new 
source  MACT  requirements  in  the 
foreseeable  future.  Specifically,  we 
anticipate  that  two  plants  will  install 
new  impingement  scrubbers  on  a  total 
of  33  out  of  the  264  ore  crushing  and 
handling  emission  units  to  meet  the  PM 
emission  limit.  We  expect  that  four 
plants  will  install  new  venturi-rod  wet 
scrubbers  or  will  upgrade  existing  wet 
scrubbers  on  at  least  one  of  their 
indurating  furnaces.  In  total,  we 
estimate  that  the  existing  controls  will 
be  replaced  with  new  venturi-rod  wet 
scrubbers  on  three  of  the  47  indurating 
furnace  stacks.  We  estimate  that  the 
existing  controls  will  be  upgraded  with 
new  components  on  eight  of  the  47 
indurating  furnace  stacks.  We  anticipate 
that  four  plants  will  install  new 
impingement  scrubbers  on  a  total  of  11 
out  of  the  82  finished  pellet  handling 
emission  units  to  meet  the  finished 
pellet  handling  PM  emission  limit. 

A.  What  Are  the  Air  Emission  Impacts? 

The  installation  of  new  controls  and 
upgrades  discussed  in  the  preceding 
paragraph  will  result  in  reductions  in 
emissions  of  metal  HAP,  acid  gases,  and 
PM.  Overall,  the  final  standards  are 
expected  to  reduce  HAP  emissions  by  a 
total  of  270  tpy.  a  reduction  of  about  43 
percent.  Metallic  HAP  emissions  will  be 
reduced  by  14  tpy  (a  42  percent 
reduction)  and  acid  gas  emissions  {HCl 
and  HP)  will  be  reduced  by  256  tpy  (a 
51  percent  reduction).  In  addition,  the 
final  standards  are  expected  to  reduce 


PM  emissions  by  10,538  tpy,  a  reduction 
of  about  62  percent. 

B.  What  Are  the  Cost  Impacts? 

The  total  installed  capital  costs  to  the 
industry'  for  the  installation  of  control 
equipment  are  estimated  to  be  S57 
million.  Total  annualized  costs  are 
estimated  at  S9  million/\T,  w'hich 
includes  S4.5  million/\T  in  capital 
recover^'  costs,  S3. 2  million/yr  in 
emission  control  device  operation  and 
maintenance  costs,  and  SO. 9  million/yr 
for  monitoring,  recordkeeping  and 
reporting.  These  costs  are  based  on  the 
installation  of  new  wet  scrubbers  on  33 
ore  crushing  and  handling  units,  three 
indurating  furnace  stacks,  and  11 
finished  pellet  handling  units.  The  costs 
are  also  based  on  upgrading  two  wet 
scrubbers  and  six  ESP  for  indurating 
furnaces.  In  addition,  the  estimate 
includes  the  cost  of  bag  leak  detection 
systems  for  baghouses,  CPMS  for 
scrubbers  and  wet  ESP.  and  COMS  for 
dry  ESP. 

C.  What  Are  the  Economic  Impacts? 

We  prepared  an  economic  analysis  to 
evaluate  the  impact  the  final  rule  will 
have  on  the  producers  and  consumers  of 
taconite  and  society  as  a  whole.  The 
taconite  industry  consists  of  eight 
companies  owning  eight  mining 
operations,  concentration  plants,  and 
pelletizing  plants.  The  total  annualized 
social  cost  of  the  final  rule  is  S8.6 
million  (in  2002  dollars),  which  is 
almost  the  same  as  the  total  annualized 
compliance  cost.  This  cost  is  distributed 
among  consumers  (mainly  steel  mills) 
who  may  buy  less  and/or  spend  more  on 
taconite  iron  ore  as  a  result  of  the 
Taconite  NESHAP,  including  merchant 
taconite  producers  that  sell  their  output 
on  the  market,  integrated  iron  and  steel 
plants  that  produce  and  consume  the 
taconite  captively  within  the  company, 
steel  producers  that  use  electric  arc 
furnace  (EAF)  technology  to  produce 
steel  from  scrap,  and  foreign  producers. 
Consumers  incur  $2.8  million  of  the 
total  social  costs,  merchant  producers 
incur  S3. 7  million  in  costs,  and 
integrated  iron  and  steel  producers 
incur  S4.5  million  in  costs.  The  EAF 
producers  and  foreign  producers  enjoy  a 
net  gain  in  revenues  of  $1.1  million  and 
$1.3  million,  respectively. 

Our  analysis  indicates  that  the 
taconite  iron  ore  market  will  experience 
minimal  changes  in  the  price  and 
quantity  of  ore  produced,  and  in  the 
prices  and  quantities  of  steel  mill 
products  (some  of  which  are  produced 
using  taconite).  Prices  in  the  taconite 
iron  ore  market  are  estimated  to  increase 
by  0.17  percent  while  production  may 
decrease  by  0.14  percent.  The  price  of 
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steel  mill  products  is  projected  to 
increase  by  less  than  4/ 1000th  of  1 
percent  and  the  quantity  produced  is 
projected  to  change  bv  less  than 
3/ 1000th  of  1  percent".  The  EAF  steel 
producers  who  make  steel  from  scrap 
rather  than  iron  ore  are  projected  to 
increase  their  output  by  approximately 
13/ 100th  of  1  percent  in  response  to  the 
slight  increase  in  the  price  of  steel  mill 
products.  While  the  market  overall 
shows  minimal  impacts  associated  with 
the  final  rule,  the  financial  stability  of 
the  firms  operating  in  this  market  is 
very  uncertain.  The  past  few  years  have 
been  a  period  of  tremendous  change  in 
the  iron  and  steel  industry,  during 
which  more  than  29  companies  in  the 
industry  have  declared  bankruptcy, 
several  plants  have  closed,  and  EAF 
technology  has  secured  a  growing  share 
of  the  market.  These  changes  have 
occurred  due  to  evolving  economic 
conditions,  both  domestically  and 
abroad,  and  technological  developments 
within  the  industry.  Conditions 
continue  to  be  challenging  for  iron  and 
steel  producers.  In  an  assessment  of  the 
impacts  on  the  companies  owning 
taconite  plants,  we  find  the  estimated 
costs  of  the  final  rule  are  uniformly  less 
than  1  percent  of  baseline  sales 
revenues,  and  typically  less  than  3 
percent  of  baseline  profits.  However, 
four  of  the  companies  had  negative 
operating  income  in  2002,  a  period  of 
time  during  in  which  the  entire  Nation 
experienced  lower  than  the  historical 
average  for  economic  activity.  A  number 
of  companies  owning  taconite  plants 
have  filed  for  protection  under  Chapter 
11  of  the  bankruptcy  code  since  2001. 
Thus,  there  is  reason  to  be  concerned 
about  the  financial  condition  of 
companies  owning  taconite  plants.  The 
incremental  effect  of  the  final  rule  on 
firm  financial  stability,  however,  is 
projected  to  be  ven'  small. 

We  also  prepared  a  sensitivity 
analysis  that  examined  the  regional 
impacts  of  the  final  rule.  All  the  taconite 
production  plants  are  located  within 
four  counties  in  Minnesota  and  one  in 
Michigan.  Thus,  the  impacts  of  the  final 
rule  are  expected  to  be  concentrated 
geographically.  We  modeled  the  supply 
and  demand  linkages  of  the  various 
industries  and  households  within  each 
county  to  estimate  changes  that  may 
occur  in  the  region  as  the  taconite 
industry  complies  with  the  final 
NESHAP.  We  estimate  that  as  industries 
that  interact  with  the  taconite  industry 
(such  as  construction  and  earth  moving 
equipment  industries]  react  to  the 
changes  in  the  taconite  market,  and  as 
household  incomes  are  reduced  as  a 
result  of  changes  in  all  the  various 


industries  in  the  region,  the  impact  of 
the  final  rule  will  add  approximately 
$0.4  million  in  economic  cost  to  the 
region.  This  represents  approximately 
2/lOOths  of  1  percent  of  total  sales  in 
those  counties.  Thus,  even  though  the 
impacts  are  concentrated  in  only  five 
counties,  we  believe  that  the  impacts  on 
those  countN'  economies  will  not  be  very 
large. 

For  more  information  on  these 
economic  impacts,  please  refer  to  the 
economic  impact  analysis  that  is  in  the 
final  rule  docket  (ID  No.  OAR-2002- 
0039).  I 

D.  What  Are  the  Non-Air  Health. 
Environmental,  and  Energy  Impacts? 

We  project  that  the  implementation  of 
the  final  rule  will  increase  water  usage 
by  8  billion  gallons  per  year 
industrywide.  This  increased  water 
usage  is  expected  to  result  from  the 
installation  of  new  wet  scrubbers 
needed  for  compliance.  Much  of  this 
water  will  be  discharged  as  scrubber 
blowdown  to  the  tailings  basin(s) 
located  at  each  plant.  At  two  or  more  of 
the  affected  facilities,  there  is  the 
potential  that  this  increased  wastewater 
burden  will  result  in  new  or  aggravated 
violations  of  permitted  wastewater 
discharge  limits  from  the  tailings  basins 
unless  significant  measures  are  taken  to 
install  new  or  upgrade  existing 
wastewater  treatment  systems.  The 
energy  increase  is  expected  to  be  14,309 
megawatt-hours  per  year,  primarily  due 
to  the  energy  requirements  of  new  wet 
scrubbers. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  E.xecutive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policv  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  is  not  a    significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866,  and  is,  therefore,  not 
subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  information 
requirements  are  not  enforceable  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandator}'  for  all  operators  subject  to 
NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  bv  section  11 2  of  the  CAA 
(42  U.S.C.  7414).  All  information  ■" 

submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2.  subpart  B. 

The  final  rule  requires  applicable  one- 
time notifications  required  bv  the 
General  Provisions  for  each  affected 
source.  As  required  by  the  NESHAP 
General  Provisions,  all  plants  must 
prepare  and  operate  by  a  startup, 
shutdown,  and  malfunction  plan.  Plants 
are  also  required  to  prepare  an  operation 
and  maintenance  plan  for  control 
devices  subject  to  operating  limits,  a 
monitoring  plan  for  baghouses  and 
CPMS,  a  fugitive  emissions  control  plan, 
and  a  performance  testing  plan.  Records 
are  required  to  demonstrate  continuous 
compliance  with  the  monitoring, 
operation,  and  maintenance 
requirements  for  control  devices  and 
monitoring  systems.  Semiannual 
compliance  reports  also  are  required. 
These  reports  must  describe  any 
deviation  from  the  standards,  anv 
period  a  continuous  monitoring  system 
was  "out-of-control,"  or  any  startup, 
shutdown,  or  malfunction  event  where 
actions  taken  to  respond  were 
inconsistent  with  the  startup,  shutdown, 
and  malfunction  plan.  If  no  deviation  or 
other  event  occurred,  only  a  summary 
report  is  required.  Consistent  with  the 
General  Provisions,  if  actions  taken  in 
response  to  a  startup,  shutdown,  or 
malfunction  event  are  not  consistent 
with  the  plan,  an  immediate  report  must 
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be  submitted  within  2  days  of  the  event 
with  a  letter  report  7  days  later 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  October  30.  2003  is  estimated 
to  total  111  labor  hours  per  year  at  a 
total  annual  cost  of  920.722.  including 
labor  costs,  monitoring  equipment 
capital  costs,  and  operation  and 
maintenance  costs.  Total  capital  costs 
associated  with  the  monitoring 
equipment  is  estimated  at  54,576,955. 
The  total  annualized  cost  of  the 
monitoring  equipment  is  estimated  at 
5392,751.  This  estimate  includes  the 
capital,  operating,  and  maintenance 
costs  associated  with  the  installation 
and  operation  of  the  monitormg 
equipment. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retam.  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop. 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any  . 
previoush'  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information: 
search  data  sources:  complete  and 
review  the  collection  of  information: 
and  transmit  or  otherwise  disclose  the 
information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  When  this  ICR  is 
approved  by  OMB.  the  Agency  will 
publish  a  technical  amendment  to  40 
CFR  part  9  in  the  Federal  Register  to 
displav  the  OMB  control  number  of  the 
approved  information  collection 
requirements  contained  in  the  final  rule. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary-  to  prepare  a  regulator^,' 
flexibility  analysis  in  connection  with 
the  final  rule,  the  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  assessing  the  impacts  of 
todav's  final  rule  on  small  entities, 
small  entity  is  defined  as:  a  small 
business  according  to  the  U.S.  Small 
Business  Administration  (SBA)  size 
standards  for  NAICS  code  21221 
{Taconite  Iron  Ore  Processing  Facilities) 


of  500  or  fewer  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 
SBA  size  category  for  this  source 
category,  no  small  businesses  are  subject 
to  the  final  rule  and  its  requirements. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-^.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify-  and  consider  a  reasonable 
number  of  regulator)'  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  final  rule.  The  provisions  of 
section  205  do  not  apply  vvhen  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator],'  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulator}' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulaton,'  requirements. 


Today's  fined  rule  contains  no  Federal 
mandate  (under  the  regulator}' 
provisions  of  the  UMRA)  for  State,  local, 
or  tribal  governments.  The  EPA  has 
determined  that  the  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  SlOO  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  of  SlOO  million  or  more 
in  any  1  year.  Thus,  the  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  The  EPA  has 
also  determined  that  the  final  rule 
contains  no  regulator}'  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  final 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulator}'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  the  final 
rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications," 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
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government  and  Indian  tribes.  No  tribal 
governments  own  facilities  subject  to 
tbe  Taconite  NESHAP.  Thus,  Executive 
Order  13175  does  not  apply  to  the  final 
rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator\-  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatorv'  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation  The  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  based  on  control 
technology  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 

Significiintly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22.  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  \ational  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113;  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {eg.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  0MB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 


The  final  rule  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  the  final  rule:  EPA 
Methods  1,  2,  2F,  2G,  3,  3A,  3B,  4,  5. 
and  17.  Consistent  with  the  NTTAA, 
EPA  conducted  searches  to  identify 
voluntary  consensus  standards  in 
addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  2F  and  2G,  and  none  were 
brought  to  our  attention  in  comments. 

The  voluntary  consensus  standard 
ASME  PTC  19-10-1981— Part  10.  "Flue 
and  Exhaust  Gas  Analyses,"  is  cited  in 
the  final  rule  for  its  manual  method  for 
measuring  the  oxygen,  carbon  dioxide, 
and  carbon  monoxide  content  of 
exhaust  gas.  This  part  of  ASME  PTC  19- 
10-1981— Part  10  is  an  acceptable 
alternative  to  Method  3B. 

The  search  for  emissions 
measurement  procedures  identified  14 
voluntary  consensus  standards.  The 
EPA  determined  that  12  of  these  14 
standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
final  rule  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
the  final  rule.  Therefore.  EPA  does  not 
intend  to  adopt  these  standards  for  this 
purpose.  The  reasons  for  this 
determination  for  the  12  methods  are 
available  in  the  docket. 

Two  of  the  14  voluntary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the  final 
rule  because  they  are  under 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  and 
ASME/BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primarv  Flowmeters,"  for  EPA 
Method  2. 

Sections  63.9621  and  63.9622  to  40 
CFR  part  63,  subpart  RRRRR,  list  EPA 
testing  methods  included  in  the  final 
rule.  Under  §§  63.7(f)  and  63.8(f)  of 
subpart  A  of  the  General  Provisions,  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative  test  methods  or 
alternative  monitoring  requirements  in 
place  of  any  EPA  testing  methods, 
performance  specifications,  or 
procedures. 

/.  Congressional  Review  Act 

The  Congressional  Review^Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  the  final  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register.  The  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  25,  2003. 
Marianne  Lamont  Horinko. 
Acting  Administrator. 

u  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

■  2.  Part  63  is  amended  by  adding 
subpart  RRRRR  to  read  as  follows: 

Subpart  RRRRR — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Taconite  Iron  Ore 
Processing 

Sec. 

What  This  Subpart  Covers 

63.9580  What  is  the  purpose  of  this 
subpart? 

63.9581  Am  I  subject  to  this  subpart? 

63.9582  What  parts  of  my  plant  does  this 
subpart  cover? 

63.9583  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations  and  Work  Practice 
Standards 

63.9590  What  emission  limitations  must  I 
meet? 

63.9591  What  work  practice  standards  must 
1  meet? 

Operation  and  Maintenance  Requirements 

63.9600     What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.9610    What  are  my  general  requirements 

for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

63.9620  On  which  units  and  bv  what  date 
must  I  conduct  performance  tests  or 
other  initial  compliance  demonstrations? 

63.9621  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission 
limits  for  particulate  matter? 
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63.9622  What  test  methods  and  other 
procedures  must  I  use  to  estabHsh  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

63.9623  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.9624  How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

63.9625  How  do  !  demonstrate  initial 
compliance  w'ith  the  operation  and 
maintenance  requirements  that  apply  to 
me' 

Continuous  Compliance  Requirements 

63.9630  When  must  I  conduct  subsequent 
performance  tests? 

63.9631  What  are  my  monitoring 
requirements? 

63.9632  What  are  the  installation, 
operation,  and  maintenance 
requirements  for  my  monitoring 
equipment  ■■ 

63.9633  How  do  1  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.9634  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  that  appiv  to  me? 

63.9635  How  do  I  demonstrate  continuous 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

63.9636  How  do  1  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

63.9637  W'hat  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

Notifications.  Reports,  and  Records 

63.9640    What  notifications  must  I  submit 

and  when' 
63  9641     What  reports  must  I  submit  and 

when? 
63.9642     What  records  must  I  keep? 
63  9643     In  what  form  and  how  long  must  I 

keep  mv  records'' 

Other  Requirements  and  Information 

63.9650  What  parts  of  the  General 
Provisions  apply  to  me? 

63.9651  Who  implements  and  enforces  this 
subpart?' 

63.9652  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  RRRRR  of  Part  63 

Table  1  to  Subpart  RRRRR  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  RRRRR  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  RRRRR  of  Part  63 

What  This  Subpart  Covers 

§  63.9580    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 

emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  taconite  iron 
ore  processing.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
all  applicable  emission  limitations 
(emission  limits  and  operating  limits). 


work  practice  standards,  and  operation 
and  maintenance  requirements  in  this 

subpart. 

§63.9581     Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  taconite  iron  ore 
processing  plant  that  is  (or  is  part  of)  a 
major  source  of  hazardous  air  pollutant 
(HAP)  emissions  on  the  first  compliance 
date  that  applies  to  you.  Your  taconite 
iron  ore  processing  plant  is  a  major 
source  of  HAP  if  it  emits  or  has  the 
potential  to  emit  any  single  HAP  at  a 
rate  of  10  tons  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  25  tons 
or  more  per  year. 

§  63.9582     What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpail  applies  to  each  new 
and  existing  affected  soiu-ce  at  your 
taconite  iron  ore  processing  plant. 

fb)  The  affected  sources  are  each  new 
or  existing  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
and  finished  pellet  handling  operation 
at  your  taconite  iron  ore  processing 
plant,  as  defined  in  §63.9652. 

(c)  This  subpart  covers  emissions 
from  ore  crushing  and  handling 
emission  units,  ore  dryer  stacks, 
indurating  furnace  stacks,  finished 
pellet  handling  emission  units,  and 
fugitive  dust  emissions. 

(d)  An  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
or  finished  pellet  handling  operation  at 
your  taconite  iron  ore  processing  plant 
is  existing  if  you  commenced 
construction  or  reconstruction  of  the 
affected  source  before  December  18, 
2002. 

(e)  An  ore  crushing  and  handling 
operation,  ore  dr\'er,  indurating  furnace, 
or  finished  pellet  handling  operation  at 
your  taconite  iron  ore  processing  plant 
is  new  if  you  commence  construction  or 
reconstruction  of  the  affected  source  on 
or  after  December  18.  2002.  An  affected 
source  is  reconstructed  if  it  meets  the 
definition  of  reconstruction  in  §6.3.2. 

§  63.9583    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  affected 
source,  you  must  comply  with  each 
emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  no  later  than 
October  30.  2006. 

(b)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  October  30,  2003,  you  must 
comply  with  each  emission  limitation, 
work  practice  standard,  and  operation 
and  maintenance  requirement  in  this 
subpart  that  applies  to  you  by  October 
30,  2003, 


(c)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  after 
October  30,  2003,  you  must  comply 
with  each  emission  limitation,  work 
practice  standard,  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  upon  initial 
startup. 

(d)  If  your  taconite  iron  ore  processing 
plant  is  an  area  source  that  becomes  a 
major  source  of  HAP,  the  compliance 
dates  in  paragraphs  (d)(1)  and  (2)  of  this 
section  apply  to  you. 

(1)  Any  portion  of  the  taconite  iron 
ore  processing  plant  that  is  a  new 
affected  source  or  a  new  reconstructed 
soiu-ce  must  be  in  compliance  with  this 
subpart  upon  startup. 

(2)  All  other  parts  of  the  taconite  iron 
ore  processing  plant  must  be  in 
compliance  with  this  subpart  no  later 
than  3  years  after  the  plant  becomes  a 
major  source. 

(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §63.9640. 
Several  of  these  notifications  must  be 
submitted  before  the  compliance  date 
for  vour  affected  source. 

Emission  Limitations  and  Work 
Practice  Standards 

§63.9590     What  emission  limitations  rnust  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

(b)  You  must  meet  each  operating 
limit  for  control  devices  in  paragraphs 
(b)(1)  through  (5)  of  this  section  that 
applies  to  you. 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  for  each  wet 
scrubber  applied  to  meet  any  particulate 
matter  emission  limit  in  Table  1  to  this 
subpart,  you  must  maintain  the  daily 
average  pressure  drop  and  daily  average 
scrubber  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  performance  test. 

(2)  For  each  dynamic  wet  scrubber 
applied  to  meet  any  particulate  matter 
emission  limit  in  Table  1  to  this  subpart, 
you  must  maintain  the  daily  average 
scrubber  water  flow  rate  and  either  the 
daily  average  fan  amperage  (a  surrogate 
for  fan  speed  as  revolutions  per  minute) 
or  the  dailv  average  pressure  drop  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test. 

(3)  For  each  dry  electrostatic 
precipitator  applied  to  meet  any 
particulate  matter  emission  limit  in 
Table  1  to  this  subpart,  you  must  meet 
the  operating  limits  in  paragraph 
(b)(3)(i)  or  (ii)  of  this  section, 

(i)  Maintain  the  6-minute  average 
opacity  of  emissions  exiting  the  control 
device  stack  at  or  below  the  level 
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established  during  the  initial 
performance  test. 

(ii)  Maintain  the  daily  average 
secondary  voltage  and  daily  average 
secondary  current  for  each  field  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test. 

(4)  For  each  wet  electrostatic 
precipitator  applied  to  meet  anv 
particulate  matter  emission  limit  in 
Table  1  to  this  subpart,  you  must  meet 
the  operating  limits  in  paragraphs 
fb)(4)(i)  through  (iii)  of  this  section. 

(i)  Maintain  the  daily  average 
secondary  voltage  for  each  field  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test. 

(ii)  Maintain  the  daily  average  stack 
outlet  temperature  at  or  below  the 
maximum  levels  established  during  the 
initial  performance  test. 

(iii)  Nlaintain  the  daily  average  water 
flow  rate  at  or  above  the  minimum 
levels  established  during  the  initial 
performance  test. 

(5)  If  you  use  any  air  pollution  control 
device  other  than  a  baghouse,  wet 
scrubber,  dynamic  scrubber,  dry 
electrostatic  precipitator,  or  wet 
electrostatic  precipitator,  you  must 
submit  a  site-specific  monitoring  plan  in 
accordance  with  §  63.9631(f). 

(c)  You  may  petition  the 
Administrator  for  approval  of 
alternatives  to  the  monitoring 
requirements  in  paragraphs  (]b)(l) 
through  (4)  of  this  section  as  allowed 
under  §  63.8(f)  and  as  defined  in  §63.90. 

§63.9591     What  work  practice  standards 
must  I  meet? 

(a)  You  must  prepare,  and  at  all  times 
operate  according  to,  a  fugitive  dust 
emissions  control  plan  that  describes  in 
detail  the  measures  that  will  be  put  in 
place  to  control  fugitive  dust  emissions 
from  the  locations  listed  in  paragraphs 
(a)(1)  through  (6)  of  this  section. 

(1)  Stockpiles  (includes,  but  is  not 
limited  to,  stockpiles  of  uncrushed  ore, 
crushed  ore,  or  finished  pellets); 

(2)  Material  transfer  points; 

(3)  Plant  roadways; 

(4)  Tailings  basin; 

(5)  Pellet  loading  areas;  and 

(6)  Yard  areas. 

(bj  A  copy  of  your  fugitive  dust 
emissions  control  plan  must  be 
submitted  for  approval  to  the 
Administrator  on  or  before  the 
applicable  compliance  date  for  the 
affected  source  as  specified  in  §63.9583. 
The  requirement  for  the  plant  to  operate 
according  to  the  fugitive  dust  emissions 
control  plan  must  be  incorporated  by 
reference  in  the  operating  permit  for  the 
plant  that  is  issued  by  the  designated 
permitting  authority  under  40  CFR  part 
70  or  40  CFR  part  71. 


(c)  You  can  use  an  existing  fugitive 
dust  emissions  control  plan  provided  it 
meets  the  requirements  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  The  plan  satisfies  the  requirements 
of  paragraph  (a)  of  this  section. 

(2)  The  plan  describes  the  current 
measures  to  control  fugitive  dust 
emission  sources. 

(3)  The  plan  has  been  approved  as 
part  of  a  State  implementation  plan  or 
title  V  permit. 

(d)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  onsite.  and  it  must  be  available  for 
inspection  upon  request.  You  must  keep 
the  plan  for  the  life  of  the  affected 
source  or  until  the  affected  source  is  no 
longer  subject  to  the  requirements  of 
this  subpart. 

Operation  and  Maintenance 
Requirements 

§  63.9600    What  are  my  operation  and 
maintenance  requirements? 

(aj  As  required  by  §  63.-6(e)(l)(i).  you 
must  always  operate  and  maintain  your 
affected  source,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare,  and  at  all  times 
operate  according  to.  a  written  operation 
and  maintenance  plan  for  each  control 
device  applied  to  meet  any  particulate 
matter  emission  limit  in  Table  1  to  this 
subpart  and  to  meet  the  requirement  of 
each  indurating  furnace  subject  to  good 
combustion  practices  (GCP).  Each  site- 
specific  operation  and  maintenance 
plan  must  be  submitted  to  the 
Administrator  on  or  before  the 
compliance  date  that  is  specified  in 
§  63.9583  for  your  affected  source.  The 
plan  you  submit  must  explain  why  the 
chosen  practices  [i.e.,  quantified 
objectives)  are  effective  in  performing 
corrective  actions  or  GCP  in  minimizing 
the  formation  of  formaldehyde  (and 
other  products  of  incomplete 
combustion).  The  Administrator  will 
review  the  adequacy  of  the  site-specific 
practices  and  objectives  you  will  follow 
and  the  records  you  will  keep  to 
demonstrate  compliance  with  your  Plan. 
If  the  Administrator  determines  that  any 
portion  of  your  operation  and 
maintenance  plan  is  not  adequate,  we 
can  reject  those  portions  of  the  plan, 
and  request  that  you  provide  additional 
information  addressing  the  relevant 
issues.  In  the  interim  of  this  process, 
you  will  continue  to  follow  your  current 
site-specific  practices  and  objectives,  as 
submitted,  until  your  revisions  are 
accepted  as  adequate  by  the 


Administrator.  You  must  maintain  a 
current  copy  of  the  operation  and 
maintenance  plan  onsite.  and  it  must  be 
available  for  inspection  upon  request. 
You  must  keep  the  plan  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart.  Each 
operation  and  maintenance  plan  must 
address  the  elements  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  Preventative  maintenance  for  each 
control  device,  including  a  preventative 
maintenance  schedule  that  is  consistent 
with  the  manufacturer's  instructions  for 
routine  and  long-term  maintenance. 

(2)  Corrective  action  procedures  for 
bag  leak  detection  systems.  In  the  event 
a  bag  leak  detection  system  alarm  is 
triggered,  you  must  initiate  corrective 
action  to  determine  the  cause  of  the 
alarm  "within  1  hour  of  the  alarm, 
initiate  corrective  action  to  correct  the 
cause  of  the  problem  within  24  hours  of 
the  alarm,  and  complete  the  corrective 
action  as  soon  as  practicable.  Corrective 
actions  may  include,  but  are  not  limited 
to,  the  actions  listed  in  paragraphs 
(b)(2)(i)  through  (vi)  of  liiis  section. 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media  or  otherwise  repairing  the  control 
device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Adjusting  the  process  operation 
producing  the  particulate  emissions. 

(3)  Corrective  action  procedures  for 
continuous  parameter  monitoring 
systems  (CPMS)  for  all  air  pollution 
control  devices  except  for  baghouses.  In 
the  event  you  exceed  an  established 
operating  limit  for  eui  air  pollution 
control  device  except  for  a  baghouse, 
you  must  initiate  corrective  action  to 
determine  the  cause  of  the  operating 
limit  exceedance  and  complete  the 
corrective  action  within  10  calendar 
days.  The  corrective  action  procedures 
you  take  must  be  consistent  with  the 
installation,  operation,  and  maintenance 
procedures  listed  in  your  site-specific 
CPMS  monitoring  plan  in  accordance 
with  §  63.9632(b). 

(4)  Good  combustion  practices  for 
indurating  furnaces.  You  must  identify 
and  implement  a  set  of  site-specific  GCP 
for  each  type  of  indurating  furnace  at 
your  plant.  These  GCP  should 
correspond  to  your  standard  operating 
procedures  for  maintaining  the  proper 
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and  efficient  combustion  within  each 
indurating  furnace.  Good  combustion 
practices  include,  but  are  not  bmited  to, 
the  elements  listed  in  paragraphs 
(bK4](i)  through  (v)  of  this  section. 

(i)  Proper  operating  conditions  for 
each  indurating  furnace  (e.g.,  minimum 
combustion  temperature,  maximum 
carbon  monoxide  concentration  in  the 
furnace  exhaust  gases,  burner 
alignment,  or  proper  fuel-air 
distribution /mixing). 

(ii)  Routine  inspection  and 
preventative  maintenance  and 
corresponding  schedules  of  each 
indurating  furnace. 

(iii)  Performance  analyses  of  each 
indurating  furnace. 

(iv)  Keeping  applicable  operator  logs. 

(v)  Keeping  applicable  records  to 
document  compliance  with  each 

element. 

General  Compliance  Requirements 

§  63.961 0    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  requirements  in  paragraphs  (a)(1) 
through  (6)  in  this  section  at  all  times, 
except  during  periods  of  startup. 
shutdown,  and  malfunction.  The  terms 
startup,  shutdown,  and  malfunction  are 
defined  in  §  63.2. 

(1)  The  emission  limitations  in 
§63.9590. 

(2)  The  work  practice  standards  in 
§63.9591. 

(3)  The  operation  and  maintenance 
requirements  in  §  63.9600. 

(4)  The  notification  requirements  in 
§63.9640. 

(5)  The  reporting  requirements  in 
§63.9641. 

(6)  The  recordkeeping  requirements  in 
§63.9642. 

(b)  During  the  period  between  the 
compliance  date  specified  for  your 
affected  source  in  §  63.9583  and  the  date 
upon  which  continuous  monitoring 
svstems  have  been  installed  and 
certified  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment.  This 
includes  the  daily  monitoring  and 
recordkeeping  of  air  pollution  control 
device  operating  parameters  as  specified 
in  §  63.9590(b). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3), 


Initial  Compliance  Requirements 

§  63.9620     On  which  units  and  by  what  date 
must !  conduct  performance  tests  or  other 
initial  compliance  demonstrations? 

(a)  For  each  ore  crushing  and 
handling  affected  source,  you  must 
demonstrate  initial  compliance  with  the 
emission  limits  in  Table  1  to  this 
subpart  by  conducting  an  initial 
performance  test  for  particulate  matter 
as  specified  in  paragraphs  {a)(l)  and  (2) 
of  this  section. 

(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  an  initial  performance 
test  must  be  performed  on  all  stacks 
associated  with  ore  crushing  and 
handling. 

(2)  Initial  performance  tests  must  be 
completed  no  later  than  180  calendar 
days  after  the  compliance  date  specified 
in  §  63.9583.  Performance  tests 
conducted  between  October  30.  2003 
and  no  later  than  180  days  after  the 
corresponding  compliance  date  can  be 
used  for  initial  compliance 
demonstration,  provided  the  tests  meet 
the  initial  performance  testing 
requirements  of  this  subpart. 

(b)  For  each  indurating  furnace 
affected  source,  you  must  demonstrate 
initial  compliance  with  the  emission 
limits  in  Table  1  to  this  subpart  by 
conducting  an  initial  performance  test 
for  particulate  matter  as  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

llj  .'Yn  initial  performance  test  must 
be  performed  on  all  stacks  associated 
with  each  indurating  furnace. 

(2)  Initial  performance  tests  must  be 
completed  no  later  than  180  calendar 
days  after  the  compliance  date  specified 
in  §63  9583.  Performance  tests 
conducted  between  October  30.  2003 
and  no  later  than  180  days  after  die 
corresponding  compliance  date  can  be 
used  for  initial  compliance 
demonstration,  provided  the  tests  meet 
the  initial  performance  testing 
requirements  of  this  subpart.  For 
indurating  furnaces  with  multiple 
stacks,  the  performance  tests  for  all 
stacks  must  be  completed  within  a 
reasonable  period  of  time,  such  that  the 
indurating  furnace  operating 
characteristics  remain  representative  for 
the  duration  of  the  stack  tests. 

(c)  For  each  finished  pellet  handling 
affected  source,  you  must  demonstrate 
initial  compliance  with  the  emission 
limits  in  Table  1  to  this  subpart  by 
conducting  an  initial  performance  test 
for  particulate  matter  as  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  an  initial  performance 
test  must  be  performed  on  all  stacks 
associated  with  finished  pellet 
handling. 


(2)  Initial  performance  tests  must  be 
completed  no  later  than  180  calendar 
days  after  the  compliance  date  specified 
in  §  63,9583,  Performance  tests 
conducted  betw-een  October  30,  2003 
and  no  later  than  180  days  after  the 
corresponding  compliance  date  can  be 
used  for  initial  compliance 
demonstration,  provided  the  tests  meet 
the  initial  compliance  testing 
requirements  of  this  subpart. 

(d)  For  each  ore  dryer  affected  source, 
you  must  demonstrate  initial 
compliance  with  the  emission  limits  in 
Table  1  to  this  subpart  by  conducting  an 
initial  performance  test  for  particulate 
matter  as  specified  in  paragraphs  (d)(1) 
and  (2)  of  this  section. 

(1)  An  initial  performance  test  must 
be  performed  on  all  stacks  associated 
with  each  ore  dr\'er. 

(2)  Initial  performance  tests  must  be 
completed  no  later  than  180  calendar 
days  after  the  compliance  date  specified 
in  §  63.9583.  Performance  tests 
conducted  between  October  30,  2003 
and  no  later  than  180  days  after  the 
corresponding  compliance  date  can  be 
used  for  initial  compliance 
demonstration,  provided  the  tests  meet 
the  initial  compliance  testing 
requirements  of  this  subpart.  For  ore 
dr\^ers  with  multiple  stacks,  the 
performance  tests  for  all  stacks  must  be 
completed  within  a  reasonable  period  of 
time,  such  that  the.ore  dryer  operating 
characteristics  rethain  representative  for 
the  duration  of  the  stack  tests. 

(e)  For  ore  crushing  and  handling 
affected  sources  and  finished  pellet 
handling  affected  sources,  in  lieu  of 
conducting  initial  performance  tests  for 
particulate  matter  on  all  stacks,  you  may 
elect  to  group  a  maximum  of  six  similar 
emission  units  together  and  conduct  an 
initial  compliance  test  on  one 
representative  emission  unit  within 
each  group  of  similar  emission  units. 
The  determination  of  whether  emission 
units  are  similar  must  meet  the  criteria 
in  paragraph  (f)  of  this  section.  If  you 
decide  to  test  representative  emission 
units,  you  must  prepare  and  submit  a 
testing  plan  as  described  in  paragraph 
(g)  of  this  section. 

(f)  If  you  elect  to  test  representative 
emission  units  as  provided  in  paragraph 
(e)  of  this  section,  the  units  that  are 
grouped  together  as  similar  units  must 
meet  the  criteria  in  paragraphs  (f)(1) 
through  (3)  of  this  section, 

(1)  All  emission  units  within  a  group 
must  be  of  the  same  process  type  (e.g., 
primary  crushers,  secondary  crushers, 
tertiary  crushers,  fine  crushers,  ore 
conveyors,  ore  bins,  ore  screens,  grate 
feed,  pellet  loadout.  hearth  layer, 
cooling  stacks,  pellet  conveyor,  and 
pellet  screens).  You  cannot  group 


I 

61892  Federal  Register/ Vol.  68,  No.  210 /Thursday,  October  30,  2003 /Rules  and  Regulations 


emission  units  from  different  process 
types  togelher  for  the  purposes  of  this 
section. 

(2)  All  emission  units  within  a  group 
must  also  have  the  same  type  of  air 
pollution  control  device  (e.g..  wet 
scrubbers,  dynamic  wet  scrubbers, 
rotoclones,  multiclones,  wet  and  dry 
electrostatic  precipitators,  and 
baghouses).  You  cannot  group  emission 
units  with  different  air  pollution  control 
device  types  together  for  the  purposes  of 
this  section. 

(3)  The  site-specific  operating  limits 
established  for  the  emission  unit 
selected  as  representative  of  a  group  of 
similar  emission  units  will  be  used  as 
the  operating  imiit  for  each  emission 
unit  within  the  group.  The  operating 
limit  established  for  the  representative 
unit  must  be  met  by  each  emission  unit 
within  the  group 

(g)  If  you  plan  to  conduct  initial 
performance  tests  on  representative 
emission  units  within  an  ore  crushing 
and  handling  affected  source  or  a 
finished  pellet  handling  affected  source, 
you  must  submit  a  testing  plan  for 
initial  performance  tests.  This  testing 
plan  must  be  submitted  to  the 
Administrator  or  delegated  authority  no 
later  than  90  days  prior  to  the  first 
scheduled  initial  performance  test.  The 
testing  plan  must  contain  the 
information  specified  in  paragraphs 
(gKD  through  (3)  of  this  section. 

(1)  A  list  of  all  emission  units.  This 
list  must  clearly  identify  all  emission 
units  that  have  been  grouped  together  as 
similar  emission  units.  Within  each 
group  of  emission  units,  vou  must 
identify-  the  emission  unit  that  will  be 
the  representative  unit  for  that  group 
and  subject  to  initial  performance 
testing. 

(2)  A  list  of  the  process  type  and  type 
of  air  pollution  control  device  on  each 
emission  unit. 

(3)  A  schedule  indicating  when  you 
will  conduct  an  initial  performance  test 
for  particulate  matter  for  each 
representative  emission  unit. 

(h)  For  each  work  practice  standard 
and  operation  and  maintenance 
requirement  that  applies  to  you  where 
initial  compliance  is  not  demonstrated 
using  a  p-^rformance  test,  vou  must 
demonstrate  initial  c  ompliance  within 
30  calendar  days  after  the  compliance 
date  that  is  specified  for  vour  affected 
source  in  §63.9583. 

(i)  If  vou  commenced  construction  or 
reconstruction  of  an  affected  source 
between  December  18,  2002  and 
October  30,  2003  ,  you  must 
demonstrate  initial  compliance  with 
either  the  proposed  emission  limit  or 
the  promulgated  emission  limit  no  later 
than  180  calendar  days  after  October  30, 


2003  or  no  later  than  180  calendar  days 
after  startup  of  the  source,  whichever  is 
later,  according  to  §63.7(a)(2)(ix). 

(j)  If  you  commenced  construction  or 
reconstruction  of  an  affected  source 
between  December  18,  2002  and 
October  30,  2003,  and  you  chose  to 
comply  with  the  proposed  emission 
limit  when  demonstrating  initial 
compliance,  you  must  conduct  a  second 
performance  test  to  demonstrate 
compliance  with  the  promulgated 
emission  limit  by  3  years  and  180 
calendar  days  after  October  30,  2003,  or 
after  startup  of  the  source,  whichever  is 
later,  according  to  §63.7(a)(2)(ix). 

§  63.9621     What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission  iimits 
for  particulate  matter? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(e)(1)  and 
paragraphs  fb)  and  (c)  of  this  section, 

(b)  For  each  orerrushing  and 
handling  affected  source  and  each 
finished  pellet  handling  affected  source, 
you  must  determine  compliance  with 
the  applicable  emission  limit  for 
particulate  matter  in  Table  1  to  this 
subpart  by  following  the  test  methods 
and  procedures  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Except  as  provided  in  §  63.9620(e), 
determine  the  concentration  of 
particulate  matter  in  the  stack  gas  for 
each  emission  unit  according  to  the  test 
methods  in  appendi>cA  to  part  60  of  this 
chapter.  The  applicable  test  methods  are 
listed  in  paragraphs  (b)(l)(i)  through  (v) 
of  this  section. 

(i)  Method  1  or  lA  to  select  sampling 
port  locations  and  the  number  of 
traverse  points.  Sampling  ports  must  be 
located  at  the  outlet  of  the  control 
device  and  prior  to  any  releases  to  the 
atmosphere. 

(ii)  Method  2,  2A,  2C,  2D,  2F,  or  2G, 
as  applicable,  to  determine  the 
volumetric  flow  rate  of  the  stack  gas. 

(iii)  Methtxl  3.  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine-the 
moisture  content  of  the  stack  gas. 

(v)  Method  5,  5D,  or  17  to  determine 
the  concentration  of  particulate  matter. 

(2)  Each  Method  5,  5D,  or  17 
•performance  test  must  consist  of  three 

separate  runs.  Each  run  must  be 
conducted  for  a  minimum  of  2  hours. 
The  average  particulate  matter 
concentration  from  the  three  runs  will 
be  used  to  determine  compliance,  as 
shown  in  Equation  1  of  this  section. 


_C^+C2+C3 


(Eq.  1) 


Where: 

C,  =  Average  particulate  matter  concentration 
for  emission  unit,  grains  per  dry  standard 
cubic  foot,  (gr/dscfl; 

C|  =  Particulate  matter  concentration  for  run 

1  corresponding  to  emission  unit,  gr/dscf; 
Ci  =  Particulate  matter  concentration  for  run 

2  corresponding  to  emission  unit,  gr/dscf; 
and 

Cj  =  Particulate  matter  concentration  for  run 

3  corresponding  to  emission  unit,  gr/dscf. 

(3)  For  each  ore  crushing  and 
handling  affected  source  and  each 
finished  pellet  handling  affected  source, 
you  must  determine  the  flow-weighted 
mean  concentration  of  particulate 
matter  emissions  from  all  emission  units 
in  each  affected  source  following  the 
procedure  in  paragraph  (b)(3)(i)  or  (ii)  of 
this  section. 

(i)  If  an  initial  performance  test  is 
conducted  on  all  emission  units  within 
an  affected  source,  calculate  the  flow- 
weighted  mean  concentration  of 
particulate  matter  emissions  from  the 
affected  source  using  Equation  2  of  this 
section. 


I(C,*Q,) 


IQ. 


(Eq.  2) 


1=1 


Where: 

Ca  =  Flow-weighted  mean  concentration  of 
particulate  matter  for  all  emission  units 
within  affected  source,  (gr/dscf); 

C,  =  Average  particulate  matter  concentration 
measured  during  the  performance  test  from 
emission  unit  "i"  in  affected  source,  as 
determined  using  Equation  1  of  this 
section,  gr/dscf; 

Q,  -  Average  volumetric  flow  rate  of  stack  gas 
measured  during  ihe  performance  test  from 
emission  unit  "i"  in  affected  source,  dscf/ 
hr;  and 

n  =  Number  of  emission  units  in  affected 
source. 

(ii)  If  you  are  grouping  similar 
emission  units  together  in  accordance 
with  §  63.9620(e),  you  must  follow  the 
procedures  in  paragraphs  (b)(3)(ii)(A) 
through  (C)  of  this  section. 

(A)  Assign  the  average  particulate 
matter  concentration  measured  from  the 
representative  unit,  as  determined  from 
Equation  1  of  this  section,  to  each 
emission  unit  within  the  corresponding 
group  of  similar  units. 

(B)  Establish  the  maximum  operating 
volumetric  flow  rate  of  exhaust  gas  from 
each  emission  unit  within  each  group  of 
similar  units. 

(C)  Using  the  data  from  paragraphs 
(b)(3)(ii)(A)  and  (B)  of  this  section, 
calculate  the  flow-weighted  mean 
concentration  of  particulate  matter 
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emissions  from  the  affected  source  using 
Equation  3  of  this  section. 

i(Cv*Q,) 
C.=^^ (Eq.  3) 

k=l 

Where: 

Ca  =  Flow-weighted  mean  concentration  of 
particulate  matter  for  all  emission  units 
within  affected  source,  gr/dscf: 

Ck  =  Average  particulate  matter  concentration 
measured  during  the  performance  test  from 
the  representative  emission  unit  in  group 
"k"  of  affected  source  "a,"  as  determined 
using  Equation  1  of  this  section,  gr/dscf; 

Qk  ~  Sum  of  the  maximum  operating 

volumetric  flow  rates  of  stack  gas  from  all 
similar  emission  units  within  group  "k"  of 
affected  source,  dscf/hr;  and 

m  =  Number  of  similar  emission  unit  groups 
in  affected  source. 

(c]  For  each  ore  dryer  affected  source 
and  each  indurating  furnace  affected 
source,  you  must  determine  compliance 
with  the  applicable  emission  limit  for 
particulate  matter  in  Table  1  to  this 
subpart  by  following  the  test  methods 
and  procedures  in  paragraphs  (c)(1) 
through  (3)  of  this  section, 

(1)  Determine  the  concentration  of 
particulate  matter  for  each  stack 
according  to  the  test  methods  in  40  CFR 
part  60,  appendix  A.  The  applicable  test 
methods  are  listed  in  paragraphs  (c)(l)(i) 
through  (v)  of  this  section. 

(i)  Method  1  or  lA  to  select  sampling 
port  locations  and  the  number  of 
traverse  points.  Sampling  ports  must  be 
located  at  the  outlet  of  the  control 
device  and  prior  to  any  releases  to  the 
atmosphere. 

(ii)  Method  2,  2A,  2C.  2D,  2F,  or  2G, 
as  applicable,  to  determine  the 
volumetric  flow  rate  of  the  stack  gas, 

(iii)  Method  3,  3A.  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5,  ,5D,  or  17  to  determine 
the  concentration  of  particulate  matter, 

(2)  Each  Method  5.  ,5D.  or  17 
performance  test  must  consist  of  three 
separate  runs.  Each  run  must  be 
conducted  for  a  minimum  of  2  hours. 
The  average  particulate  matter 
concentration  from  the  three  runs  will 
be  used  to  determine  compliance,  as 
shown  in  Equation  1  of  this  section. 

(3)  For  each  ore  dryer  and  each 
indurating  furnace  with  multiple  stacks, 
calculate  the  flow-weighted  mean 
concentration  of  particulate  matter 
emissions  using  Equation  4  of  this 
section. 


I(c,*Q.) 


Ck   = 


J=l 


J=l 


(Eq.  4) 


Where: 

Cb  =  Flow-weighted  mean  concentration  of 
particulate  matter  for  all  stacks  associated 
with  affected  source,  gr/dscf; 

C,  =  Average  particulate  matter  concentration 
measured  during  the  performance  test  from 
stack  "j'  in  affected  source,  as  determined 
using  Equation  1  of  this  section,  gr/dscf; 

Q,  =  Average  volumetric  flow  rate  of  stack  gas 
measured  during  the  performance  test  from 
stack  ")"  in  affected  source,  dscf/hr; 

n  =  Number  of  stacks  associated  with  affected 
source. 

§  63.9622     What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

la;  I  or  wet  scrubbers  subject  to 
performance  testing  in  §63.9620  and 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in 
§  63.9590(b)(1),  you  must  establish  site- 
specific  operating  limits  according  to 
the  procedures  in  paragraphs  (a)(1) 
through  (3)  of  this  section. 

(1)  Using  the  CPMS  required  in 

§  63.9631(b),  measure  and  record  the 
pressure  drop  and  scrubber  water  flow 
rate  every  15  minutes  during  each  run 
of  the  particulate  matter  performance 
test, 

(2)  Calculate  and  record  the  average 
pressure  drop  and  scrubber  water  flow 
rate  for  each  individual  test  run.  Your 
operating  limits  are  established  as  the 
lowest  average  pressure  drop  and  the 
lowest  average  scrubber  water  flow  rate 
corresponding  to  any  of  the  three  test 
runs. 

(3)  If  a  rod-deck  venturi  scrubber  is 
applied  to  an  indurating  furnace  to  meet 
any  particulate  matter  emission  limit  in 
Table  1  to  this  subpart,  you  may 
establish  a  lower  average  pressure  drop 
operating  limit  by  using  historical 
average  pressure  drop  data  from  a 
certified  performance  test  completed  on 
or  after  December  18.  2002  instead  of 
using  the  average  pressure  drop  value 
determined  during  the  initial 
performance  test,  as  specified  in 
paragraph  (a)(2)  of  this  section.  If 
historical  average  pressure  drop  data  are 
used  to  establish  an  operating  limit  (i.e., 
using  data  from  a  certified  performance 
test  conducted  prior  to  the  promulgation 
date  of  the  final  rule),  then  the  average 
particulate  matter  concentration 
corresponding  to  the  historical 
performance  test  must  be  at  or  below  the 
applicable  indurating  furnace  emission 
limit,  as  listed  in  Table  1  to  this  subpart. 


(b)  For  dynamic  wet  scrubbers  subject 
to  performance  testing  in  §  63.9620  and 
operating  limits  for  scrubber  water  flow 
rate  and  either  fan  amperage  or  pressure 
drop  in  §  63.9590(b)(2).  you  must 
establish  site-specific  operating  limits 
according  to  the  procedures  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  Using  the  CPMS  required  in 

§  63.9631(b),  measure  and  record  the 
scrubber  water  flow  rate  and  either  the 
fan  amperage  or  pressure  drop  every  15 
minutes  during  each  run  of  the 
particulate  matter  performance  test. 

(2)  Calculate  and  record  the  average 
scrubber  water  flow  rate  and  either  the 
a\'erage  fan  amperage  or  average 
pressure  drop  for  each  individual  test 
run.  Your  operating  limits  are 
established  as  the  lowest  average 
scrubber  water  flow  rate  and  either  the 
lowest  average  fan  amperage  or  pressure 
drop  value  corresponding  to  any  of  the 
three  test  runs. 

(c)  For  3  dry  electrostatic  precipitator 
subject  to  performance  testing  in 
§63.9620  and  operating  limits  in 

§  63.9590(b)(3),  you  mu.st  establish  a 
site-specific  operating  limit  according  to 
the  procedures  in  paragraphs  {c)(l)  or 
(2)  of  this  section. 

(1 )  If  the  operating  limit  for  your  dry 
electrostatic  precipitator  is  a  6-minute 
average  opacity  of  emissions  value,  then 
you  must  follow  the  requirements  in 
paragraphs  (c)(l)(i)  through  (iii)  of  this 
section. 

(i)  Using  the  continuous  opacity 
monitoring  system  (COMS)  required  in 
§  63.9631(d)(1),  measiu-eand  record  the 
opacity  of  emissions  from  each  control 
device  stack  during  the  particulate 
matter  performance  test. 

(ii)  Compute  and  record  the  6-minute 
opacity  averages  from  24  or  more  data 
points  equally  spaced  over  each  6- 
minute  period  {e.g..  at  15-second 
intervals)  during  the  test  runs. 

(iii)  Using  the  opacity  measurements 
from  a  performance  test  that  meets  the 
emission  limit,  determine  the  opacity 
value  corresponding  to  the  99  percent 
upper  confidence  level  of  a  normal 
distribution  of  the  6-rainute  opacity 
averages. 

(2)  If  the  operating  limit  for  your  dry 
electrostatic  precipitator  is  the  daily 
average  secondary  voltage  and  daily 
average  secondary  current  for  each  field, 
then  vou  must  follow  the  requirements 
in  paragraphs  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  Using  the  CPMS  required  in 
§  63.9631(d)(2),  measure  and  record  the 
secondary  voltage  and  secondary 
current  for  each  dry  electrostatic 
precipitator  field  every  15  minutes 
during  each  run  of  the  particulate  matter 
performance  test. 
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(ii)  Calculate  and  record  the  average 
secondary  voltage  and  sec:nndar\' 
current  for  each  dry  electrostatic 
precipitator  field  for  each  individual 
test  run.  Your  operating  limitaare 
estabUshed  as  the  lowest  average 
secondarv  voltage  and  secondary 
current  value  for  each  dry  electrostatic 
precipitator  field  corresponding  to  any 
of  the  three  test  runs. 

(d)  For  a  wet  electrostatic  precipitator 
subject  to  performance  testing  in 
§63.9620  and  operating  limit  in 

§ 63.9590(b)(4).  you  must  establish  a 
site-specific  operating  limit  according  to 
the  procedures  in  paragraphs  ld)(l)  and 
(2)  of  this  section. 

(1)  Using  the  CPMS  required  in 
§63  9631(e),  measure  and  record  the 
parametric  values  in  paragraphs  {d)(l)(i) 
through  (iii)  of  this  section  for  each  wet 
electrostatic  precipitator  field  every  15 
minutes  during  each  run  of  the 
particulate  matter  performance  test. 

(i)  Secondary  voltage; 

(ii)  Water  flow  rate:  and 

(iii)  Stack  outlet  temperature. 

(2)  For  each  individual  test  run, 
calculate  and  record  the  average  value 
for  each  operating  parameter  in 
paragraphs  (dUDd)  through  (iii)  of  this 
section  for  each  wet  electrostatic 
precipitator  field.  Your  operating  limits 
are  established  as  the  lowest  average 
value  for  each  operating  parameter 
corresponding  to  any  of  the  three  test 
runs. 

(e)  If  you  use  an  air  pollution  control 
device  other  than  a  wet  scrubber, 
dynamic  wet  scrubber,  dry  electrostatic 
precipitator,  wet  electrostatic 
precipitator,  or  baghouse,  and  it  is 
subject  to  performance  testing  in 
§63.9620,  you  must  submit  a  site- 
specific  monitoring  plan  in  accordance 
with  §63  9631  (f).  The  site-specific 
monitoring  plan  must  include  the  site- 
specific  procedures  for  demonstrating 
initial  and  continuous  compliance  with 
the  corresponding  operating  limits. 

(f)  You  may  change  the  operating 
limits  for  any  air  pollution  control 
device  as  long  as  you  meet  the 
requirements  in  paragraphs  (f)(1) 
through  (3)  of  this  section. 

(1 )  Submit  a  written  notification  to 
the  Administrator  of  your  request  to 
conduct  a  new  performance  test  to 
revise  the  operating  limit. 

(2)  Conduct  a  performance  test  to 
demonstrate  compliance  with  the 
applicable  emission  limitation  in  Table 
1  to  this  subpart. 

(3)  Establish  revised  operating  limits 
according  to  the  applicable  procedures 
in  paragraphs  (a)  through  (e)  of  this 
section. 


§63.9623    How  do  I  demonstrate  initial 
compliance  witti  the  emission  limitations 
that  apply  to  me? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  must  demonstrate  initial 
compliance  by  meeting  the  emission 
limit  requirements  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  For  ore  crushing  and  handling,  the 
flow-weighted  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procedures  in 

§§  63.9620(a)  and  63.9621(h),  must  not 
exceed  the  emission  limits  in  Table  1  to 
this  subpart. 

(2)  For  indurating  furnaces,  the  flow- 
weighted  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procedures  in 

§§  63.9620(b}  and  63.9621(c),  must  not 
exceed  the  emission  limits  in  Table  1  to 
this  subpart. 

(3)  For  finished  pellet  handling,  the 
fiow-weightad  mean  concentration  of 
particulate  matter,  determined 
according  to  the  procedures  in 

§§  63.9620(c)  and  63.9621(b).  must  not 
exceed  the  emission  limits  in  Table  1  to 
this  subpart. 

(4)  For  ore  dryers,  the  flow-weighted 
mean  concentration  of  particulate 
matter,  determined  according  to  the 
procedures  in  §§  63.9620(d)  and 
63.9621(c).  must  not  exceed  the 
emission  limits  in  Table  1  to  this 
subpart. 

(b)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  must  demonstrate  initial 
compliance  by  meeting  the  operating 
limit  requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  For  each  wet  scrubber  subject  to 
performance  testing  in  §  63.9620  and 
operating  limits  for  pressiue  drop  and 
scrubber  water  flow  rate  in 

§  63.9590(b)(1),  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  pressure  drop 
and  scrubber  water  flow  rate  measured 
during  the  performance  test  in 
accordance  with  §  63.9622(a). 

(2)  For  each  dynamic  wet  scrubber 
subject  to  performance  testing  in 
§63.9620  and  operating  limits  for 
scrubber  water  flow  rate  and  either  fan 
amperage  or  pressure  drop  in 

§  63.9590(b)(2),  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  scrubber  water 
flow  rate  and  either  the  fan  amperage  or 
pressure  drop  value,  measured  during 
the  performance  test  in  accordance  with 
§  63.9622(b). 

(3)  For  each  dry  electrostatic 
precipitator  subject  to  performance 
testing  in  §  63.9620  and  one  of  the 
operating  limits  in  §  63.9590(b)(3),  you 


must  meet  the  requirements  in 
paragraph  (b)(3)(i)  or  (ii)  of  this  section. 

(i)  If  you  are  subject  to  the  operating 
limit  for  opacity  in  §  63.9590(b)(3)(i), 
you  have  established  appropriate  site- 
specific  operating  limits  and  have  a 
record  of  the  opacity  measured  during 
the  performance  test  in  accordance  with 
§  63.9622(c)(1). 

(ii)  If  you  are  subject  to  the  operating 
limit  for  secondary  voltage  and 
secondary  current  in  §  63.9590(b)(3)(ii). 
you  have  established  appropriate  site- 
specific  operating  limits  and  have  a 
record  of  the  secondary  voltage  and 
secondary  current  measured  during  the 
performance  test  in  accordance  with 
§  63.9622(c)(2). 

(4)  For  each  wet  electrostatic 
precipitator  subject  to  performance 
testing  in  §63.9620  and  operating  limits 
for  secondary  voltage,  water  flow  rate, 
and  stack  outlet  temperature  in 

§  63.9590(b)(4),  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  secondary 
voltage,  water  flow  rate,  and  stack  outlet 
temperature  measured  during  the 
performance  test  in  accordance  with 
§  63.9622(d). 

(5)  For  other  air  pollution  control 
devices  subject  to  performance  testing 
in  §63.9620  and  operating  limits  in 
accordance  with  §  63.9590(b)(5),  you 
have  submitted  a  site-specific 
monitoring  plan  in  accordance  with 

§  63.9631(f)  and  have  a  record  of  the 
site-specific  operating  limits  as 
measured  during  the  performance  test  in 
accordance  with  §  63.9622(e). 

(c)  For  each  emission  limitation  and 
operating  limit  that  applies  to  you.  you 
must  submit  a  notification  of 
compliance  status  according  to 
§  63.9640(e). 

§63.9624     How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards  that  apply  to  me? 

You  must  demonstrate  initial 
compliance  with  the  work  practice 
standards  by  meeting  the  requirements 
in  paragraphs  (a)  through  (c)  of  this 
section. 

(a)  You  must  prepare  a  fugitive  dust 
emissions  control  plan  in  accordance 
with  the  requirements  in  §  63.9591. 

(b)  You  must  submit  to  the 
Administrator  the  fugitive  dust 
emissions  control  plan  in  accordance 
with  the  requirements  in  §  63.9591. 

(c)  You  must  implement  each  control 
practice  according  to  the  procedures 
specified  in  your  fugitive  dust  emissions 
control  plan. 
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§63.9625    How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

For  each  air  pollution  control  device 
subject  to  operating  limits  in 
§63, 9590(b),  you  have  demonstrated 
initial  compliance  if  you  meet  all  of  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  section. 

(a)  You  have  prepared  the  operation 
and  maintenance  plan  for  air  pollution 
control  devices  in  accordance  with 

§  63.9600(h). 

(b)  'Vou  have  operated  each  air 
pollution  control  device  according  to 
the  procedures  in  the  operation  and 
maintenance  plan. 

(c)  You  have  submitted  a  notification 
of  compliance  status  according  to  the 
requirements  in  i)  63.9640(e). 

(d)  You  have  prepared  a  site-specific 
monitoring  plan  in  accordance  with 

§  63.9632(b), 

Continuous  Compliance  Requirements 

§63.9630    When  must  I  conduct 
subsequent  performance  tests? 

(a)  You  must  conduct  subsequent 
performance  tests  to  demonstrate 
continued  compliance  with  the  ore 
crushing  and  handling  emission  limits 
in  Table  1  to  this  subpart  according  to 
the  schedule  developed  by  your 
permitting  authority  and  shown  in  your 
title  V  permit.  If  a  title  V  permit  has  not 
been  issued,  you  must  submit  a  testing 
plan  and  schedule,  containing  the 
information  specified  in  paragraph  (e)  of 
this  section,  to  the  permitting  authority 
for  approval. 

(b)  You  must  conduct  subsequent 
performance  tests  on  all  stacks 
associated  with  indurating  furnaces  to 
demonstrate  continued  compliance  with 
the  indurating  furnace  emission  limits 
in  Table  1  to  this  subpart  according  to 
the  schedule  developed  by  your 
permitting  authority  and  shown  in  your 
title  V  permit,  but  no  less  frequent  than 
twice  per  5-yeaj  permit  term  If  a  title 

V  permit  has  not  been  issued,  you  must 
submit  a  testing  plan  and  schedule, 
containing  the  information  specified  in 
paragraph  (e)  of  this  section,  to  the 
permitting  autliority  for  approval.  For 
indurating  furnaces  with  multiple 
stacks,  the  performance  tests  for  all 
stacks  associated  with  tliat  indurating 
furnace  must  be  conducted  within  a 
reasonable  period  of  time,  such  that  the 
indurating  furnace  operating 
characteristics  remain  representative  for 
the  duration  of  the  stack  tests. 

(c)  You  must  conduct  subsequent 
performance  tests  to  demonstrate 
continued  compliance  with  the  finished 
pellet  handling  emission  limits  in  Table 
1  to  this  subpart  according  to  the 


schedule  developed  by  your  permitting 
authority  and  shown  in  your  title  V 
permit.  If  a  title  V  permit  has  not  been 
issued,  you  must  submit  a  testing  plan 
and  schedule,  containing  the 
information  specified  in  paragraph  (e)  of 
this  section,  to  the  permitting  authority 
for  approval. 

(d)  You  must  conduct  subsequent 
performance  tests  on  all  stacks 
associated  with  ore  dryers  to 
demonstrate  continued  compliance  with 
the  ore  dn'er  emission  limits  in  Table  1 
to  this  subpart  according  to  the  schedule 
developed  by  your  permitting  authority 
and  shown  in  your  title  V  permit.  If  a 
title  V  permit  has  not  been  issued,  you 
must  submit  a  testing  plan  and 
schedule,  containing  the  information 
specified  in  paragraph  (e)  of  this 
section,  to  the  permitting  authority  for 
approval.  For  ore  dr\'ers  with  multiple 
stacks,  the  performance  tests  for  all 
stacks  associated  with  an  ore  dr\'er  must 
be  conducted  within  a  reasonable 
period  of  time,  such  that  the  ore  dryer 
operating  characteristics  remain 
representative  for  the  duration  of  the 
stack  tests. 

(e)  If  your  plant  does  not  have  a  title 
V  permit,  you  must  submit  a  testing 
plan  for  subsequent  performance  tests  as 
required  in  paragraphs  (a)  through  (d)  of 
this  section.  This  testing  plan  must  be 
submitted  to  the  Administrator  on  or 
before  the  compliance  date  that  is 
specified  in  §63.9583.  The  testing  plan 
must  contain  the  information  specified 
in  paragraphs  (e)(1)  and  (2)  of  this 
section.  You  must  maintain  a  current 
copy  of  the  testing  plan  onsite,  and  it 
must  be  available  for  inspection  upon 
request.  You  must  keep  the  plan  for  the 
life  of  the  affected  source  or  until  the 
affected  source  is  no  longer  subject  to 
the  requirements  of  this  subpart. 

(1)  A  list  of  all  emission  units. 

(2)  A  schedule  indicating  when  you 
will  conduct  subsequent  performance 
tests  for  particulate  matter  for  each  of 
the  emission  units. 

§63.9631     What  are  my  monitoring 
requirements? 

(a)  For  each  baghouse  applied  to  meet 
any  particulate  matter  emission  limit  in 
Table  1  to  this  subpart,  you  must  install, 
operate,  and  maintain  a  bag  leak 
detection  system  to  monitor  the  relative 
change  in  particulate  matter  loadings 
according  to  the  requirements  in 
§  63.9632(a),  and  conduct  inspections  at 
their  specified  frequencies  according  to 
the  requirements  in  paragraphs  (a)(1) 
through  (8)  of  this  section. 

(1)  Monitor  the  pressure  drop  across 
each  baghouse  cell  each  day  to  ensure 
pressure  drop  is  within  the  normal 
operating  range. 


(2)  Confirm  that  dust  is  being 
removed  from  hoppers  through  weekly 
visual  inspections  or  other  means  of 
ensuring  the  proper  functioning  of 
removal  mechemisms. 

(3)  Check  the  compressed  air  supply 
of  pulse-jet  baghouses  each  day. 

(4)  Monitor  cleaning  cycles  to  ensure 
proper  operation  using  an  appropriate 
methodology. 

(5)  Check  bag  cleaning  mechanisms 
for  proper  functioning  through  monthly 
visual  inspections  or  equivalent  means. 

(6)  Make  monthly  visual  checks  of  bag 
tension  on  reverse  air  and  shaker-type 
baghouses  to  ensure  that  bags  are  not 
kinked  (kneed  or  bent)  or  lying  on  their 
sides.  You  do  not  have  to  make  this 
check  for  shaker-type  baghouses  that 
have  self-tensioning  (spring-loaded) 
devices. 

(7)  Confirm  the  physical  integrity  of 
the  baghouse  through  quarterly  visual 
inspections  of  the  baghouse  interior  for 
air  leaks. 

(8)  Inspect  fans  for  wear,  material 
buildup,  and  corrosion  through 
quarterly  visual  inspections,  vibration 
detectors,  or  equivalent  means. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  each  wet  scrubber 
subject  to  the  operating  limits  for 
pressure  drop  and  scrubber  water  flow 
rate  in  §  63.9590(b)(1),  you  must  install, 
operate,  and  maintain  a  CPM.S 
according  to  the  requirements  in 

§  63.9632(b)  through  (e)  and  monitor  the 
daily  average  pressure  drop  and  daily 
average  scrubber  water  flow  rate 
according  to  the  requirements  in 
§63.9633. 

(c)  For  each  dynamic  wet  scrubber 
subject  to  the  scrubber  water  flow  rate 
and  either  the  fan  amperage  or  pressure 
drop  operating  limits  in  §  63.9590(b)(2). 
vou  must  install,  operate,  and  maintain 
a  CPMS  according  to  the  requirements 
in  §63.9632fb)  through  (e)  and  monitor 
the  daily  average  scrubber  water  flow 
rate  and  either  the  daily  average  fan 
amperage  or  the  daily  average  pressure 
drop  according  to  the  requirements  in 
§63.9633. 

(d)  For  each  dry  electrostatic 
precipitator  subject  to  the  operating 
limits  in  §  63.9590(b)(3),  you  must 
follow  the  monitoring  requirements  in 
paragraph  (d)(1)  or  (2)  of  this  section. 

(1)  If  the  operating  limit  you  choose 
to  monitor  is  the  6-minute  average 
opacit\'  of  emissions  in  accordance  with 
§  63.9590(b)(3)(i),  you  must  install, 
operate,  and  maintain  a  COMS 
according  to  the  requirements  in 
§  63.9632(f)  and  monitor  the  6-minute 
average  opacity  of  emissions  exiting 
each  control  device  stack  according  to 
the  requirements  in  §  63.9633. 
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(2)  If  the  operating  limit  you  choose 
to  monitor  is  average  secondary  voltage 
and  average  secondary  current  for  each 
dr\'  electrostatic  precipitator  field  in 
accordance  with  §63.9590(b)(3)(ii),  you 
must  install,  operate,  and  maintain  a 
CPMS  according  to  the  requirements  in 
§  63.9632(b)  through  (e)  and  monitor  the 
dculy  average  secondar\'  voltage  and 
daily  average  secondary  current 
according  to  the  requirements  in 
§63.9633. 

(e)  For  each  wet  electrostatic 
precipitator  subject  to  the  operating 
limits  in  §  63.9590(b)(4).  you  must 
install,  operate,  and  maintain  a  CPMS 
according  to  the  requirements  in 

§  63.9632(b)  through  (e)  and  monitor  the 
daily  average  secondary  voltage,  daily 
average  stack  outlet  temperature,  and 
daily  average  water  flow  rate  according 
to  the  requirements  in  §63.9633 

(f)  If  you  use  any  air  pollution  control 
device  other  than  a  baghouse,  wet 
scrubber,  dry  electrostatic  precipitator, 
or  wet  electrostatic  precipitator,  you 
must  submit  a  site-specific  monitoring 
plan  that  includes  the  information  in 
paragraphs  (f)(1)  through  (4)  of  this 
section.  The  monitoring  plan  is  subject 
to  approval  bv  the  Administrator.  You 
must  maintain  a  current  copy  of  the 
monitoring  plan  onsite.  and  it  must  be 
available  for  inspection  upon  request. 
You  must  keep  the  plan  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

(1)  A  description  of  the  device. 

(2)  Test  results  collected  in 
accordance  with  §63.9621  verifying  the 
performance  of  the  device  for  reducing 
emissions  of  particulate  matter  to  the 
atmosphere  to  the  levels  required  by 
this  subpart. 

(3)  A  copy  of  the  operation  and 
maintenance  plan  required  in 

§  63.9600(b). 

(4)  Appropriate  operating  parameters 
that  will  be  monitored  to  maintain 
continuous  compliance  with  the 
applicable  emission  limitation(s). 

§63.9632     What  are  the  installation, 
operation,  and  maintenance  requirements 
for  my  monitoring  equipment? 

(a)  For  each  negative  pressure 
baghouse  or  positive  pressure  baghouse 
equipped  with  a  stack,  applied  to  meet 
anv  particulate  emission  limit  in  Table 
1  to  this  subpart,  you  must  install, 
operate,  and  maintain  a  bag  leak 
detection  system  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (8)  of  this  section. 

(1)  The  system  must  be  certified  by 
the  manufacturer  to  be  capable  of 
detecting  emissions  of  particulate  matter 
at  concentrations  of  10  milligrams  per 


actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(2)  The  system  must  provide  output  of 
relative  changes  in  particulate  matter 
loadings. 

(3)  Tne  system  must  be  equipped  with 
an  alarm  that  will  sound  when  an 
increase  in  relative  particulate  loadings 
is  detected  over  the  alarm  level  set  point 
established  according  to  paragraph  (a)(4) 
of  this  section.  The  alarm  must  be 
located  such  that  it  can  be  heard  by  the 
appropriate  plant  personnel. 

(4)  For  each  bag  leak  detection 
system,  you  must  develop  and  submit  to 
the  Administrator  for  approval,  a  site- 
specific  monitoring  plan  that  addresses 
the  items  identified  in  paragraphs 
(a)(4)(i)  through  (v)  of  this  section.  For 
each  bag  leak  detection  system  that 
operates  based  on  the  triboelectric 
effect,  the  monitoring  plan  shall  be 
consistent  with  the  recommendations 
contained  in  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  guidance 
document,  "Fabric  Filter  Bag  Leak 
Detection  Guidance"  (EPA-454/R-98- 
015).  This  document  is  available  on  the 
EPA's  Technology  Transfer  Network  at 

h  ttp  -J I  www.  epa  .gov/ttn/emc/cem/ 
tribo.pdf  [Adobe  Acrobat  version)  or 
h  ttp :  I  I  www.  epa  .gov/ttn/emc/cem/ 
triho.wpd  (WordPerfect  version).  You 
must  operate  and  maintain  the  bag  leak 
detection  system  according  to  the  site- 
specific  monitoring  plan  at  all  times. 
The  plan  shall  describe  all  of  the  items 
in  paragraphs  (a)(4)(i)  through  (v)  of  this 
section. 

(i)  Installation  of  the  bag  leak, 
detection  system. 

(ii)  Initial  and  periodic  adjustment  of 
the  bag  leak  detection  system  including 
how  the  alarm  set-point  will  be 
established. 

(iii)  Operation  of  the  bag  leak 
detection  system  including  quality 
assurance  procedures. 

(iv)  How  the  bag  leak  detection 
system  will  be  maintained  including  a 
routine  maintenance  schedule  and  spare 
parts  inventory  list. 

(v)  How  the  bag  leak  detection  system 
output  shall  be  recorded  and  stored. 

(5)  To  make  the  initial  adjustment  of 
the  system,  establish  the  baseline  output 
by  adjusting  the  sensitivity  (range)  and 
the  averaging  period  of  the  device. 
Then,  establish  the  alarm  set  points  and 
the  alarm  delay  time  (if  applicable). 

(6)  Following  initial  adjustment,  do 
not  adjust  averaging  period,  alann  set 
point,  or  alarm  delay  time,  without 
approval  from. the  Administrator  except 
as  provided  for  in  paragraph  (a)(6)(i)  of 
this  section. 

(i)  Once  per  quarter,  you  may  adjust 
the  sensitivitv-  of  the  bag  leak  detection 
system  to  account  for  seasonal  effects, 


including  temperature  and  humidity, 
according  to  the  procedures  identified 
in  the  site-specific  monitoring  plan 
required  under  paragraph  (a)(4)  of  this 
-  section. 

(ii)  [Reserved] 

(7)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(8)  The  bag  leak  detector  sensor  must 
be  installed  downstream  of  the 
baghouse  and  upstream  of  any  wet 
scrubber. 

(b)  For  each  CPMS  required  in 
§63.9631,  you  must  develop  and  make 
available  for  inspection  upon  request  by 
the  permitting  authority  a  site-specific 
monitoring  plan  that  addresses  the 
requirements  in  paragraphs  (b)(1) 
through  (7)  of  this  section. 

(1)  Installation  of  the  CPMS  sampling 
probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  emission  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  control 
device). 

(2)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  parametric  signal  analyzer,  and  the 
data  collection  and  reduction  system. 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  [e.g., 
calibrations). 

(4)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§63.8(c)(l),  (3),(4)(ii),  (7),and(8). 

(5)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d). 

(6)  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  with 
the  general  requirements  of  §  63.10(c), 
(e)(1),  and  (e)(2)(i). 

(7)  Corrective  action  procedures  that 
you  will  follow  in  the  event  an  air 
pollution  control  device,  except  for  a 
baghouse,  e.xceeds  an  established 
operating  limit  as  required  in 

§  63.9600(b)(3). 

(c)  Unless  otherwise  specified,  each 
CPMS  must  meet  the  requirements  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  Each  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period  and 
must  have  valid  data  for  at  least  95 
percent  of  every  daily  averaging  period. 

(2)  Each  CPMS  must  determine  and 
record  the  daily  average  of  all  recorded 
readings. 

(d)  You  must  conduct  a  performance 
evaluation  of  each  CPMS  in  accordance 
with  your  site-'-pecific  monitoring  plan. 

(e)  You  must  operate  and  maintain  the 
CPMS  in  continuous  operation 
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according  to  the  site-specific  monitoring 
plan. 

(f)  For  each  dry  electrostatic 
precipitator  subject  to  the  opacity 
operating  limit  m  §63.9590(b){3J(i).  you 
must  install,  operate,  and  maintain  each 
COM,S  according  to  the  requirements  in 
paragraphs  (f)(lj  through  14)  of  this 
section. 

(1)  You  mu.st  install  each  COMS  and 
conduct  a  performance  evaluation  of 
each  COMS  according  to  §  63.8  and 
Performance  Specification  1  in 
appendix  B  to  40  CFR  part  60. 

(2)  You  must  develop  and  implement 
a  qualitv  control  program  for  operating 
and  maintaining  each  COMS  according 
to  §  63.8.  At  a  minimum,  the  quality 
control  program  must  include  a  daily 
calibration  drift  assessment,  quarterly 
performance  audit,  and  annual  zero 
alignment  of  each  COMS. 

(3)  You  must  operate  and  maintain 
each  COMS  according  to  §  63.8(e)  and 
your  qualitv  control  program.  You  must 
also  identify  periods  the  COMS  is  out  of 
control,  including  any  periods  that  the 
COMS  fails  to  pass  a  daily  calibration 
drift  assessment,  quarterly  performance 
audit,  or  annual  zero  alignment  audit. 

(4)  You  must  determine  and  record 
the  6-minute  average  opacity  for  periods 
during  which  the  COMS  is  not  out  of 
control. 

§  63.9633     How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  an 
affected  source  is  operating. 

(b)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  or  to  fulfill 
a  minimum  data  availability 
requiremeiTl.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
assessing  compliance. 

(c)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  monitoring 
svstem  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  bv  poor  meintenancp  or  careless 
operation  are  not  considered 
malfunctions. 


§  63.9634    How  do  I  demonstrate 
continuous  compiiance  with  the  emission 
limitations  that  apply  to  me? 

[a]  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  paragraphs  (b)  through 
(f)  of  this  section. 

(b)  For  ore  crushing  and  handling 
affected  sources  and  finished  pellet 
handling  affected  sources,  you  must 
demonstrate  continuous  compliance  by 
meeting  the  requirements  in  paragraphs 
(b)(1)  through  (3)  of  this  section. 

(1)  The  flow-weighted  mean 
concentration  of  particulate  matter  for 
all  ore  crushing  and  handling  emission 
units  and  for  all  finished  pellet  handling 
emission  units  must  be  maintained  at  or 
below  the  emission  limits  in  Table  1  to 
this  subpart. 

(2)  You  must  conduct  subsequent 
performance  tests  for  emission  units  in 
the  ore  crushing  and  handling  and 
finished  pellet  handling  affected  sources 
following  the  schedule  in  your  title  V 
permit.  If  a  title  V  permit  has  not  been 
issued,  vou  must  conduct  subsequent 
performance  tests  according  to  a  testing 
plan  approved  by  the  Administrator  or 
delegated  authority. 

(3)  For  emission  units  not  selected  for 
initial  performance  testing  and  defined 
within  a  group  of  similar  emission  units 
in  accordance  with  §  63.9620(e).  you 
must  calculate  the  daily  average  value  of 
each  operating  parameter  for  the  similar 
air  pollution  control  device  applied  to 
each  similar  emission  unit  within  a 
defined  group  using  Equation  1  of  this 
section. 


IP. 


n 


(Eq.  1) 


Where: 

Pk  =  Daily  average  operating  parameter  value 

for  all  emission  units  within  group  "k"; 
P,  =  Daily  average  parametric  monitoring 

parameter  value  corresponding  to  emission 

unit  "i"  within  group  "k";  and 
n  =  Total  number  of  emission  units  within 

group,  including  emission  xmits  that  have 

been  selected  for  performance  tests  and 

those  that  have  not  been  selected  for 

performance  tests. 

(c)  For  ore  dryers  and  indurating 
furnaces,  you  must  demonstrate 
continuous  compliance  by  meeting  the 
requirements  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  The  flow-weighted  mean 
concentration  of  particulate  matter  for 
all  stacks  from  the  ore  dryer  or 
indurating  furnace  must  be  maintained 
at  or  below  the  emission  limits  in  Table 
1  to  this  subpart. 


(2)  For  ore  dryers,  you  must  conduct 
subsequent  performance  tests  following 
the  schedule  in  your  title  V  permit.  For 
indurating  furnaces,  you  must  conduct 
subsequent  performance  tests  following 
the  schedule  in  your  title  V  permit,  but 
no  less  frequent  than  twice  per  5-year 
permit  term.  If  a  title  V  permit  has  not 
been  issued,  you  must  conduct 
subsequent  performance  tests  according 
to  a  testing  plan  approved  by  the 
Administrator  or  delegated  authority. 

(d)  For  each  baghouse  applied  to  meet 
anv  particulate  emission  limit  in  Table 
1  to  this  subpart,  vou  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  in  paragraphs  (d)(1) 
and  (2)  of  this  section. 

(1)  Maintaining  records  of  the  time 
you  initiated  corrective  action  in  the 
event  of  a  bag  leak  detection  system 
alarm,  the  corrective  action(s)  taken, 
and  the  date  on  which  corrective  action 
was  completed. 

(2)  Inspecting  and  maintaining  each 
baghouse  according  to  the  requirements 
in  §63. 9631(a)(1)  through  (8)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements.  If  you  increase  or 
decrease  the  sensitivity  of  the  bag  leak 
detection  system  beyond  the  limits 
specified  in  your  site-specific 
monitoring  plan,  you  must  include  a 
copy  of  the  required  written 
certification  by  a  responsible  official  in 
the  next  semiannual  compliance  report. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  for  each  wet  scrubber 
subject  to  the  operating  limits  for 
pressure  drop  and  scrubber  water  flow- 
rate  in  § 63.9590(b)(1).  you  must 
demonstrate  continuous  compliance  by 
completing  the  requirements  of 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  Maintaining  the  daily  average 
pressure  drop  and  daily  average 
scrubber  water  flow  rate  at  or  above  the 
minimum  levels  established  during  the 
initial  or  subsequent  performance  test. 

(2)  Operating  and  maintaining  each 
wet  scrubber  CPMS  according  to 

§  63.9632(b)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(3)  Collecting  and  reducing 
monitoring  data  for  pressure  drop  and 
scrubber  water  flow  rate  according  to 
§  63.9632(c)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(4)  If  the  daily  average  pressure  drop 
or  daily  average  scrubber  water  flow  rate 
is  below  the  operating  limits  established 
for  a  corresponding  emission  unit  or 
group  of  similar  emission  units,  you 
must  then  follow  the  corrective  action 
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procedures  in  paragraph  (j)  of  this 
section. 

(f)  For  each  dynamic  wet  scrubber 
subject  to  the  operating  limits  for 
scrubber  water  flow  rate  and  either  the 
fan  amperage  or  pressure  drop  in 

§  63.9590(b)(2),  you  must  demonstrate 
continuous  compliance  bv  c:ompleting 
the  requirements  of  paragraphs  {f)(l) 
through  (4)  of  this  section. 

(1)  Maintaining  the  daily  average 
scrubber  water  flow  rate  and  either  the 
daily  average  fan  amperage  or  the  daily 
average  pressure  drop  at  or  above  the 
minimum  levels  established  during  the 
initial  nr  subsequent  performance  test. 

(2)  Operating  and  maintaining  each 
dynamic  wet  scrubber  CPMS  according 
to  §  63.9632(b)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(3)  Collecting  and  reducing 
monitoring  data  for  scrubber  water  flow 
rate  and  either  fan  amperage  or  pressure 
drop  according  to  §  63.9632(c)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

(4)  If  the  daily  average  scrubber  water 
flow  rate,  daily  average  fan  amperage,  or 
daily  average  pressure  drop  is  below  the 
operating  limits  established  for  a 
corresponding  emission  unit  or  group  of 
similar  emission  units,  you  must  then 
follow  the  corrective  action  procedures 
in  paragraph  (j)  of  this  section. 

(g)  For  each  dry  electrostatic 
precipitator  subject  to  operating  limits 
in  §  63.9590(b)(3).  you  must 
demonstrate  continuous  compliance  by 
completing  the  requirements  of 
paragraph  (g)(1)  or  (2)  of  this  section. 

(1)  If  the  operating  limit  for  your  drv 
electrostatic  precipitator  is  a  6-minute 
average  opacity  of  emissions  value,  then 
you  must  follow  the  requirements  in 
paragraphs  (g)(l){i)  through  (iii)  of  this 
section 

(i)  Maintaining  the  6-minute  average 
opacity  of  emissions  at  or  below  the 
maximum  level  established  during  the 
initial  or  subsequent  performance  test. 

(ii)  Operating  and  maintaining  each 
COMS  and  reducing  the  COMS  data 
according  to  §  63.9632(f). 

(iii)  If  the  6-minute  average  opacity  of 
emissions  is  above  the  operating  limits 
■established  for  a  corresponding 
emission  unit,  you  must  then  follow  the 
corrective  action  procedures  in 
paragraph  (j)  of  this  section. 

(2)  If  the  operatmg  limit  for  your  dry 
electrostatic  precipitator  is  the  daily 
average  secondary  voltage  and  daily 
average  secondary  current  for  each  field, 
then  you  must  follow  the  requirements 
in  paragraphs  (g)(2)(i)  through  (iv)  of 
this  section. 


(i)  Maintaining  the  daily  average 
secondary  voltage  or  daily  average 
secondary  current  for  each  field  at  or 
above  the  minimum  levels  established 
during  the  initial  or  subsequent 
performance  test. 

(ii)  Operating  and  maintaining  each 
dr>'  electrostatic  precipitator  CPMS 
according  to  §  63.9632(b)  and  recording 
all  information  needed  to  document 
conformance  with  these  requirements. 

(iii)  Collecting  and  reducing 
monitoring  data  for  secondary  voltage  or 
secondary  current  for  each  field 
according  to  §  63.9632(c)  and  recording 
all  information  needed  to  dociunent 
conformance  with  these  requirements. 

(iv)  If  the  daily  average  secondary 
voltage  or  daily  average  secondary 
current  for  each  field  is  below  the 
operating  limits  established  for  a 
corresponding  emission  unit,  you  must 
then  follow  the  corrective  action 
procedures  in  paragraph  (j)  of  this 
section. 

(h)  For  each  wet  electrostatic 
precipitator  subject  to  the  operating 
limifs  for  secondary  voltage,  stack  outlet 
temperature,  and  water  flow  rate  in 
§  63.9590(b)(4),  you  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  of  paragraphs  (h)(1) 
through  (4)  of  this  section. 

(1)  Maintaining  the  daily  average 
secondary  voltage,  daily  average 
secondary  current,  and  daily  average 
scrubber  water  flow  rate  for  each  field 
at  or  above  the  minimum  levels 
established  during  the  initial  or 
subsequent  performance  test. 
Maintaining  the  daily  average  stack 
outlet  temperature  at  or  below  the 
maximum  levels  established  during  the 
initial  or  subsequent  performance  test. 

(2)  Operating  and  maintaining  each 
wet  electrostatic  precipitator  CPMS 
according  to  §  63.9632(b)  and  recording 
all  information  needed  to  document 
conformance  with  these  requirements. 

(3)  Collecting  and  reducing 
monitoring  data  for  secondary  voltage, 
stack  outlet  temperature,  and  water  flow 
rate  according  to  §  63.9632(c)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

(4)  If  the  daily  average  secondary 
voltage,  stack  outlet  temperature,  or 
water  flow  rate  does  not  meet  the 
operating  limits  established  for  a 
corresponding  emission  miit,  you  must 
then  follow  the  corrective  action 
procedures  in  paragraph  (j)  of  this 
section. 

(i)  If  you  use  an  air  pollution  control 
device  other  than  a  wet  scrubber, 
dynamic  wet  scrubber,  dry  electrostatic 
precipitator,  wet  electrostatic 
precipitator,  or  baghouse,  you  must 


submit  a  site-specific  monitoring  plan  in 
accordance  with  §  63.9631(f).  The  site- 
specific  monitoring  plan  must  include 
the  site-specific  procedures  for 
demonstrating  initial  and  continuous 
compliance  with  the  corresponding 
operating  limits. 

(j)  If  the  daily  average  operating 
parameter  value  for  an  emission  unit  or 
group  of  similar  emission  units  does  not 
meet  the  corresponding  established 
operating  limit,  you  must  then  follow 
the  procedures  in  paragraphs  (j)(l) 
through  (4)  of  this  section. 

(1)  You  must  initiate  and  complete 
initial  corrective  action  within  10 
calendar  days  and  demonstrate  that  the 
initial  corrective  action  was  successful. 
During  any  period  of  corrective  action, 
you  must  continue  to  monitor  and 
record  all  required  operating  parameters 
for  equipment  that  remains  in  operation. 
After  10  calendar  days,  measure  and 
record  the  daily  average  operating 
parameter  value  for  the  emission  unit  or 
group  of  similar  emission  units  on 
which  corrective  action  was  taken.  After 
the  initial  corrective  action,  if  the  daily 
average  operating  parameter  value  for 
the  emission  imit  or  group  of  similar 
emission  units  meets  the  operating  limit 
established  for  the  corresponding  unit 
or  group,  then  the  corrective  action  was 
successful  and  the  emission  unit  or 
group  of  similar  emission  units  is  in 
compliance  with  the  establish^ 
operating  limits. 

(2)  If  the  initial  corrective  action 
required  in  paragraph  (j)(l)  of  this 
section  was  not  successful,  then  you 
must  complete  additional  corrective 
action  within  10  calendar  days  and 
demonstrate  that  the  subsequent 
corrective  action  was  successful.  During 
any  period  of  corrective  action,  you 
must  continue  to  monitor  and  record  all 
required  operating  parameters  for 
equipment  that  remains  in  operation. 
After  the  second  set  of  10  calendar  days 
allowed  to  implement  corrective  action, 
you  must  again  measure  and  record  the 
daily  average  operating  parameter  value 
for  the  emission  unit  or  group  of  similar 
emission  units.  If  the  daily  average 
operating  parameter  value  for  the 
emission  unit  or  group  of  similar 
emission  units  meets  the  operating  limit 
established  for  the  corresponding  unit 
or  group,  then  the  corrective  action  was 
successful  and  the  emission  unit  or 
group  of  similar  emission  units  is  in 
compliance  with  the  established 
operating  limits. 

(3)  If  the  second  attempt  at  corrective 
action  required  in  paragraph  (j)(2)  of 
this  section  was  not  successful,  then 
you  must  repeat  the  procedures  of 
paragraph  (j)(2)  of  this  section  until  the 
corrective  action  is  successful.  If  the 
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third  attempt  at  corrective  action  is 
unsuccessful,  you  must  conduct  another 
performance  test  in  accordance  with  the 
procedures  in  §  63.9622(f)  and  report  to 
the  Administrator  as  a  deviation  the 
third  unsuccessful  attempt  at  corrective 
action. 

(4)  After  the  third  unsuccessful 
attempt  at  corrective  action,  you  must 
submit  to  the  Administrator  the  written 
report  required  in  paragraph  (j)(3)  of  this 
section  within  5  calendar  days  after  the 
third  unsuccessful  attempt  at  corrective 
action.  This  report  must  notify  the 
Administrator  that  a  deviation  has 
occurred  and  document  the  types  of 
corrective  measures  taken  to  address  the 
problem  that  resulted  in  the  deviation  of 
established  operating  parameters  and 
the  resulting  operating  limits. 

§  63.9635     How  do  I  demonstrate 
continuous  compliance  with  the  work 
practice  standards  that  apply  to  me? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standard  requirements  in  §  63.9591  "by 
operating  in  accordance  with  your 
fugitive  dust  emissions  control  plan  at 
all  times. 

(b)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  required  in  §  63.9591  onsite  and  it 
must  be  available  for  inspection  upon 
request.  You  must  keep  the  plan  for  the 
life  of  the  affected  source  or  until  the 
affected  source  is  no  longer  subject  to 
the  requirements  of  this  subpart. 

§  63.9636     How  do  I  demonstrate 
continuous  compliance  with  the  operation 
and  maintenance  requirements  that  apply  to 
me? 

(a)  For  each  control  device  subject  to 
an  operating  limit  in  §  63.9590(b).  you 
must  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  in 
§  63.9600(b)  by  completing  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  Performing  preventative 
maintenance  for  each  control  device  in 
accordance  with  ^  63.9600(b)(1)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements; 

[2]  Initiating  and  completing 
corrective  action  for  a  bag  leak  detection 
system  alarm  in  accordance  with 
§'63. 9600(b)(2)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements: 

(3)  Initiating  and  completing 
corrective  action  for  a  CPMS  when  you 
exceed  an  established  operating  limit  for 
an  air  pollution  control  de\ice  e.xcept 
for  a  baghouse  in  accordance  with 
§  63.9600(b)(3)  and  recording  all 
information  needed  to  document 


conformance  with  these  requirements; 
and 

(4)  Implementing  and  maintaining 
site-specific  good  combustion  practices 
for  each  indurating  furnace  in 
accordance  with  §  63.9600(b)(4)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 

(b)  You  must  maintain  a  current  copy 
of  the  operation  and  maintenance  p^an 
required  in  §  63.9600(b)  onsite.  and  it 
must  be  available  for  inspection  upon 
request.  You  must  keep  the  plan  for  the 
life  of  the  affected  source  or  until  the 
affected  source  is  no  longer  subject  to 
the  requirements  of  this  subpart. 

§63.9637    What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

(a)  Deviations.  You  must  report  each 
instance  in  which  you  did  not  meet 
each  emission  limitation  in  Table  1  to 
this  subpart  that  applies  to  you.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction  in  accordance  with 
paragraph  (b)  of  this  section.  You  also 
must  report  each  instance  in  which  you 
did  not  meet  the  work  practice 
standards  in  §63.9591  and  each 
instance  in  which  you  did  not  meet 
each  operation  and  maintenance 
requirement  in  §  63.9600  that  applies  to 
you.  These  instances  are  deviations 
from  the  emission  limitations,  work 
practice  standards,  and  operation  and 
maintenance  requirements  in  this 
subpart.  These  deviations  must  be 
reported  in  accordance  with  the 
requirements  in  §63.9641. 

(d)  Startups,  shutdowns,  and 
malfunctions.  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan  and 
the  requirements  in  paragraphs  (b)(1) 
and  (2)  of  this  section. 

(1)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  thfe  startup,  shutdown, 
and  malfunction  plan. 

(2)  The  Administrator  will  determine 
whether  deviations  that  occur  during  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

Notifications,  Reports,  and  Records 

§63.9640     What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4).  and  63.9(b)  through  (h)  that 
apply  to  you  by  the  specified  dates. 


(b)  As  specified  in  §  63.9(b)(2),  if  you 
start  up  your  affected  source  before 
October  30.  2003,  you  must  submit  your 
initial  notification  no  later  than  120 
calendar  davs  after  October  30,  2003, 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  up  your  new  affected  source  on  or 
after  October  30.  2003,  you  must  submit 
your  initial  notification  no  later  than 
120  calendar  days  after  you  become 
subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
davs  before  the  performance  test  is 
scheduled  to  begin,  as  required  in 
§63. 7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  notification  of  compliance 
status  according  to  §  63.9{h)(2)(ii).  The 
initial  notification  of  compliance  status 
must  be  submitted  by  the  dates 
specified  in  paragraphs  (e)(1)  and  (2)  of 
this  section. 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 
§63. 10(d)(2). 

§63.9641     What  reports  must  I  submit  and 
when? 

(a)  Compliance  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiaruiual  compliance  report  to  your 
permitting  authority  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9583  and 
ending  on  lune  30  or  December  31. 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  source  in  §63.9583. 

(2)  The  first  compliance  report  must 
be  postmarked  or  deliveved  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  Januan,"  1  through 
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June  30  or  the  semiannual  reporting 
period  from  JuK'  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmariced  or  delivered 
no  later  than  [uly  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a){3){>ii)(A).  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
la)(l)  through  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
mformation  in  paragraphs  (b)(1)  through 
(3)  of  this  section  and,  as  applicable,  in 
paragraphs  (b)(4)  through  (8)  of  this 
section. 

( 1 )  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  the  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  continuous  compliance 
requirements  in  §^  t)3.9634  through 
63.9636  that  apply  to  you,  then  provide 
a  statement  that  there  were  no 
deviations  from  the  emission 
limitations,  work  practice  standards,  or 
operation  and  maintenance 
requirements  during  the  reporting 
period. 

(6)  If  there  were  no  periods  during 
which  a  continuous  monitoring  system 
(including  a  CPMS  or  COMS)  was  out- 
of-control  as  specified  in  §  63.8(c)(7J, 
then  provide  a  statement  that  there  were 
no  periods  during  which  a  continuous 
monitoring  system  was  out-of-control 
during  the  reporting  period. 

(7)  For  each  deviation  from  an 
emission  limitation  in  Table  1  to  this 
subpart  that  occurs  at  an  affected  source 
where  you  are  not  using  a  continuous 
monitoring  system  (including  a  CPMS 
or  COMS)  to  comply  with  an  emission 
limitation  in  this  subpart,  the 
compliance  report  must  contain  the 
information  in  paragraphs  (bKl)  through 


(4)  of  this  section  and  the  information 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction, 
(i)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause)  as 
appMcable,  and  the  corrective  action 
taken. 

(8)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
continuous  monitoring  system 
(including  a  CPMS  or  COMS)  to  comply 
with  the  emission  limitation  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (bKl)  through 
(4)  of  this  section  and  the  information 
in  paragraphs  (b)(8)(i)  through  (xi)  of 
this  section,  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  system  was 
inoperative,  except  for  zero  (low-level) 
and  high-level  checks. 

(iii)  The  date,  time,  and  duration  that 
each  continuous  monitoring  system  was 
out-of-control.  including  the 
information  in  §63,3(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a     _ 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  including  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(vii)  A  summary  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 


(c)  Immediate  startup,  shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 
not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  in 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiarmual  monitoring 
report  required  bv  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A).  If  you  submit  a 
compliance  report  for  an  affected  source 
along  with,  or  as  part  of.  the  semiannual 
monitoring  report  required  bv  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emission  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
your  permitting  authority. 

(e)  Immediate  corrective  action  report. 
If  you  had  three  unsuccessful  attempts 
of  applying  corrective  action  as 
described  in  §63.9634(j)  on  an  emission 
unit  or  group  of  emission  units,  then 
you  must  submit  an  immediate 
corrective  action  report.  Within  5 
calendar  days  after  the  third 
unsuccessful  attempt  at  corrective 
action,  you  must  submit  to  the 
Administrator  a  written  report  in 
accordance  with  §63.9634(j)(3)  and  (4). 
This  report  must  notif\'  the 
Administrator  that  a  deviation  has 
occurred  and  document  the  tvpes  of 
corrective  measures  taken  to  address  the 
problem  that  resulted  in  the  deviation  of 
established  operating  parameters  and  ^ 
the  resulting  operating  limits. 

§  63.9642    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  A  copy  of  each  notification  and" 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  svatus  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 
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(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(b)  For  each  COMS,  you  must  keep 
the  records  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(1)  Records  described  in 

§  63. 10{b)(2)(vi)  through  (xi). 

(2)  Monitoring  data  for  COMS  during 
a  performance  evaluation  as  required  in 
§63.6(h)(7)(i]and  (ii). 

(3)  Previous  (that  is.  superceded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  the  records 
required  in  §§  63.9634  through  63.9636    . 
to  show  continuous  compliance  with 
each  emission  limitation,  work  practice 
standard,  and  operation  and 
maintenance  requirement  that  applies  to 
you. 

§63.9643     In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 
§63. 10(b)(1). 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §63.10fb)(l).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63.9650     What  parts  of  the  General 
Provisions  apply  to  me? 

Table  2  to  this  subpart  shows  which  ' 
parts  of  the  General  Provisions  in 

§§63.1  through  63.15  apply  to  vou. 

§  63.9651     Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  EPA.  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
.Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  your  State,  local,  or  tribal 
agency. 


(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  m  paragraph  (c)  of  this 
section  are  retained  bv  the 
Administrator  of  the  EPA  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  non-opacity  emission 
limitations  and  work  practice  standards 
under  §  63.6(h)(9)  and  as  defined  in 
§63.90. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.9652     What  oeflnltions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows. 

Affected  source  means  each  new  or 
existing  ore  crushing  and  handling 
operation,  ore  dryer,  indurating  furnace, 
or  finished  pellet  handling  operation,  at 
your  taconite  iron  ore  processing  plant. 

Bag  leak  detection  system  means  a 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
upset  conditions.  A  bag  leak  detection 
system  includes,  but  is  not  limited  to, 
an  instrument  that  operates  on 
triboelectric,  light  scattering,  light 
transmittance.  or  other  effect  to 
continuously  monitor  relative 
particulate  matter  loadings. 

Conveyor  belt  transfer  point  means  a 
point  in  the  conveying  operation  where 
the  taconite  ore  or  taconite  pellets  are 
transferred  to  or  from  a  conveyor  belt, 
except  where  the  taconite  ore  or  taconite 
pellets  are  being  transferred  to  a  bin  or 
stockpile. 

Crusher  means  a  machine  used  to 
crush  taconite  ore  and  includes  feeders 
or  conveyors  located  immediately  below 
the  crushing  surfaces.  Cnjshers  include, 
but  are  not  limited  to,  gyratorj'  crushers 
and  cone  crushers. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  anv 


emission  limitation  (including  operating 
limits)  or  operation  and  maintenance 
requirement: 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit:  or 

(3)  Fails  to  meet  any  emission 
limitation  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Dynamic  wet  scrubber  means  an  air 
emissions  control  device  which  utilizes 
a  mechanically  powered  fan  to  cause 
contact  between  the  process  exhaust  gas 
stream  and  the  scrubbing  liquid  which 
are  introduced  concurrently  into  the  fan 
inlet. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  or 
operating  limit. 

Finished  pellet  handling  means  the 
transfer  of  fired  taconite  pellets  from  the 
indurating  furnace  to  the  finished  pellet 
stockpiles  at  the  plant.  Finished  pellet 
handling  includes,  but  is  not  limited  to. 
furnace  discharge  or  grate  discharge, 
and  finished  pellet  screening,  transfer, 
and  storage.  The  atmospheric  pellet 
cooler  vent  stack  and  gravity  conveyor 
gallery  vents  designed  to  remove  heat 
and  water  vapor  from  the  structure  are 
not  included  as  a  part  of  the  finished 
pellet  handling  affected  source. 

Fugitive  dust  emission  source  means 
a  stationarv'  soiu-ce  from  which  particles 
are  discharged  to  the  atmosphere  due  to 
wind  or  mechanical  inducement  such  as 
vehicle  traffic.  Fugitive  dust  sources 
include,  but  are  not  limited  to: 

(1)  Stockpiles  (includes,  but  is  not 
limited  to,  stockpiles  of  uncrushed  ore, 
crushed  ore,  or  finished  pellets); 

(2)  Material  transfer  points; 

(3)  Plant  roadways; 

(4)  Tailings  basins: 

(5)  Pellet  loading  areas:  and 

(6)  Yard  areas. 

Grate  feed  means  the  transfer  of 
unfired  taconite  pellets  from  the 
pelletizer  into  the  indurating  furnace. 

Grate  kiln  indurating  furnace  means  a 
furnace  system  that  consists  of  a 
traveling  grate,  a  rotary  kiln,  and  an 
annular  cooler.  The  grate  kiln 
indurating  furnace  begins  at  the  point 
where  the  grate  feed  conveyor 
discharges  the  green  balls  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  exit  the  cooler.  The 
atmospheric  pellet  cooler  vent  stack  is 
not  included  as  part  of  the  grate  kiln 
indurating  furnace. 

Indurating  means  the  process 
whereby  unfired  taconite  pellets,  called 
green  balls,  are  hardened  at  high 
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temperature  in  an  indurating  furnace. 
Tvpes  of  indurating  furnaces  include 
straight  grate  indurating  furnaces  and 
grate  kiln  indurating  furnaces. 

Ore  crushing  and  handling  means  the 
process  vvherebv  dr\'  taconite  ore  is 
crushed  and  screened.  Ore  cmshing  and 
handling  includes,  but  is  not  limited  to. 
all  dry  crushing  operations  {e.g.. 
primary',  secondary,  and  tertiary- 
crushing),  dry  ore  conveyance  and 
transfer  points,  dry  ore  classification 
and  screening,  dry  ore  storage  and 
stockpiling,  dry  milling,  drv  cobbing 
[i.e..  dry  magnetic  separation),  and  the 
grate  feed.  Ore  crushing  and  handling 
specifically  excludes  any  operations 
where  the  dry  crushed  ore  is  saturated 
with  water,  such  as  wet  milling  and  wet 
magnetic  separation. 

Ore  dn'er  means  a  rotary  dr\'er  that 
repeatedly  tumbles  wet  taconite  ore 
concentrate  through  a  heated  air  stream 
to  reduce  the  amount  of  entrained 
moisture  in  the  taconite  ore  concentrate. 

Pellet  cooler  vent  stacks  means 
atmospheric  vents  m  the  cooler  section 
of  the  grate  kiln  indurating  furnace  that 
e.xhaust  cooling  air  that  is  not  returned 
for  recuperation  Pellet  cooler  vent 
stacks  are  not  to  be  confused  with  the 


cooler  discharge  stack,  which  is  in  the 
pellet  loadout  or  dumping  area. 

Pellet  loading  area  means  that  portion 
of  a  taconite  iron  ore  processing  plant 
where  taconite  pellets  are  loaded  into 
trucks  or  railcars. 

Responsible  official  means 
responsible  official  as  defined  in  §  63.2. 

Rod-deck  venturi  scrubber  means  a 
wet  scrubber  emission  control  device  in 
which  the  inlet  air  flows  through  a  bed 
of  parallel  metal  pipes  spaced  apart  to 
produce  a  series  of  parallel  venturi 
throats. 

Screen  means  a  device  for  separating 
material  according  to  size  by  passing 
undersize  material  through  one  or  more 
mesh  surfaces  (screens)  in  series  and 
retaining  oversize  material  on  the  mesh 
surfaces  (screens). 

Storage  bin  means  a  facility  for 
storage  (including  surge  bins  and 
hoppers)  of  taconite  ore  or  taconite 
pellets  prior  to  further  processing  or 
loading. 

Straight  grate  indurating  furnace 
means  a  furnace  system  that  consists  of 
a  traveling  grate  that  carries  the  taconite 
pellets  through  different  furnace 
temperature  zones.  In  the  straight  grate 
indurating  furnace  a  layer  of  fired 
pellets,  called  the  hearth  layer,  is  placed 


on  the  traveling  grate  prior  to  the 
addition  of  unfired  pellets.  The  straight 
grate  indurating  fiunace  begins  at  the 
point  where  the  grate  feed  conveyor 
discharges  the  green  balls  onto  the 
furnace  traveling  grate  and  ends  where 
the  hardened  pellets  drop  off  of  the 
traveling  grate. 

Taconite  iron  ore  processing  means 
the  separation  and  concentration  of  iron 
ore  from  taconite,  a  low-grade  iron  ore. 
to  produce  taconite  pellets. 

Taconite  ore  means  a  low-grade  iron 
ore  suitable  for  concentration  of 
magnetite  or  hematite  by  fine  grinding 
and  magnetic  or  flotation  treatment, 
from  which  pellets  containing  iron  can 
be  produced. 

Tailings  basin  means  a  natural  or 
artificial  impoundment  in  which  gangue 
or  other  refuse  material  resulting  from 
the  washing,  concentration  or  treatment 
of  ground  taconite  iron  ore  is  confined. 

Wet  grinding  and  milling  means  the 
process  whereby  wet  taconite  ore  is 
finely  ground  using  rod  and/or  ball 
mills. 

Tables  to  Subpart  RRRRR  of  Part  63 

As  required  in  §  63.9590(a).  you  must 
comply  with  each  applicable  emission 
limit  in  the  following  table: 


Table  1  to  Subpart  RRRRR  of  Part  63.— Emission  Limits 


If  your  affected  source  is 


and  ttie  affected  source  Is 
categorized  as  .  .  . 


then  you  must  comply  with  the  flow-weighted  mean 
concentration  of  particulate  matter  discharged  to  the  at- 
mosphere from  the  affected  source,  as  determined 
using  the  procedures  in  §  63.9621(b),  such  that  you 
must  not  exceed  .  .  . 


1   Ore  crushing  and  handling  emission  units  Existing 

New  

Existing 

New  

Existing 


Straight  grate  indurating  furnace  processing  magnetite 
Grate  kiln  indurating  furnace  processing  magnetite    . 

Grate  kiln  indurating  furnace  processing  hematite 

Finished  pellet  handling  emission  units   

Ore  dryer   , 


0.008  grains  per  dry  standard  cubic  foot  (gr/dscf). 
0.005  gr/dscf. 
0.01  gr/dscf. 
0.006  gr/dscf. 
0.01  gr/dscf. 


New  0  006  gr/dscf. 


Existing 

New  

Existing 

New  

Existing 
New  


0.03  gr/dscf 
0.018  gr/dscf. 
0.008  yr/dscf. 
0.005  nr'dscf. 
0.052  gr  dscf. 
0.025  gr/dscf 


As  required  in  !5  63.9650.  vou  must 
complv  with  the  requirements  of  the 
NESHAP  General  Provisions  (40  CFR 


part  63,  subpart  A)  shown  in  the 
following  table: 


Table  2  to  Subpart  RRRRR  of  Part  63.— Applicability  of  General  Provisions 

TO  Subpart  RRRRR  of  Part  63 


Citation 

Subject 

Applies  to  Subpart 

rrrrr 

Explanation 

§631    

§63  2  

Applicability i 

Definitions                 J 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

• 

§63  3  

Units  and  Abbreviations  

Prohibited  Activities  

Construction/Reconstruction   

§63  4 : 

§63  5   

- 
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Table  2  to  Subpart  RRRRR  of  Part  63.— Appucabuty  of  General  PROViSiONS— Contmuea 

TO  Subpart  RRRRR  of  Part  63 


Citation 


§63,6faMg) 

§63  6(h)  

§63  6(11.  a)  

§63  7(a)(l>-(2i 


Subject 


Applies  to  Subpart 
RRRRR 


§63  7(31(3),  (bi-(hj  

§63  8(ai(V)-(ai(3),       (b),       (c)(1H3),     Momtonnq  Reaui-enents 
(c)(5)-(8),  (d).  (e),  (f){1)-(5),  (g)(1)- 

(4) 


Compliance     With     Standards     and     Yes 

Maintenance  Requirements 
Compliance  With  Opacity  ana  VsiDie  I  No  .. 

Emission  (VEi  Standards 
Extension   of  Compliance  ana   P^esi-     ''es 

dential  Compliance  E)c1ension 
Appiicabiiitv    ana    Performance    Test  '  No 

Dates 
Perforn-,ance  Testing  Requirements   ..     Yes. 

Yes 


Explanation 


§63  8(31(41 
§63  8(c)(4) 
§63,8(f)t6;  . 

§63  8(g)(5i 
§63  9   


Subpart    RRRBP    oc^s    not   contain 
opacity  ana  vE  standa-'ds 


Subpai    -srmP    sDecitie;    per*omi- 
ance  tes'  apDi^catiiiin  an-;  aatps 


Continuous  monitc'-^c  s.stem  (CMS) 
requirements  in  §63.8(cn5)  and  (6) 
apply  only  to  COMS  for  dry  electro- 
static precipitators 

I  Afiditiona     Monitoring    ReQu-ements  j  No j  Subpart    RRRRR    does    not    require 

!      for  Control  Devices  i--  165  ■"  I  flares. 

Continuous    Monitonng    S.ste'^    Re-  \  No 

quirements  ; 

Relative    Accuracy    Test    Alternative  '<  No 
(RATA). 


§63  10(aV  (b)(1)-(2)(xli),  (b)(2)(xiv). 
(b)(3).  (c)(1)-(6),  (c)(9)-(15),  (d)(1)- 
(2),  (d)(4)-(5),  (e),  (0. 


Data  Reauclion  , 

Notification  Requirements 


No  .. 
Yes 


§63  10(b)(2)(xiii) 
^63.10(c)(7)-(8) 


Recordkeeping     ar^-a     Repc^mg     Re-     Yes 
quirements. 


CMS  Records  for  RATA  Alternative  ... 


§63  i0(di{3) 
§63  11    


§63.12   

§  63  1 3-§  63  1 5 


No  .. 

No  ., 

No  .. 

No  .. 

State  Autnontv  anc  Delegations    'Ves 

Addresses      incorporation     by     Ref-     Yes 
erence,  Availability  of  Information,      j 


Records  o'  Excess  Ermssions  and 
Parameter  Monitoring  Exceedances 
for  CMS 

Reporting  opacit\  c  VE  observations 

Cor^t^o'  Device  Reout'er^^ents 


Subp>art  RRRRR  specifies  require- 
ments for  operation  of  CMS 

Subpart  RRRRR  does  not  require 
continuous  emission  monitonng 
systems 

Subpart  RRRRR  specifies  data  re- 
duction requirements. 

Additional  notifications  for  CMS  m 
§ 63.9(g)  apply  to  COMS  fo'  dry 
electrostatic  precipitators. 

Additional  records  for  CMS  in 
§63.10(c)(1)-(6),  (9)-(15),  and  re- 
ports in  §  63. 1 0(d)(1  )-(2)  apply  only 
to  COMS  for  dry  electrostatic 
precipitators 

Subpart  RRRRR  doesn't  require  con- 
tinuous emission  monitonng  sys- 
tems 

Subpart  RRRRR  specifies  record  re- 
quirements. 

Subpa'^  PRRqp  a.oej  net  ^ave  opac 

ity  and  VE  stanaaras 
Subpart    RRRRR    does    not    .-equire 

flares. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  173,  174,  175,  176, 
177.  and  178 

[Docket  No.  RSPA-  9&-4952  (HM-223)] 

RIN2137-AC68 

Applicability  of  the  Hazardous 
Materials  Regulations  to  Loading, 
Unloading,  and  Storage 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT, 
ACTION:  Final  rule. 

SUMMARY:  RSPA  is  clarifv'ing  the 
dpplicabilitv  of  the  Hazardous  Materials 
Regulations  (HMR)  to  specific  functions 
and  activities,  including  hazardous 
materials  loading  and  unloading 
operations  and  storage  of  hazardous 
materials  during  transportation.  We  are 
also  listing  in  the  HMR  pre- 
transportation  functions  to  which  the 
HMR  applv.  Pre-transportation 
functions  are  functions  performed  to 
prepare  hazardous  materials  for 
transportation  in  commerce  by  persons 
who  offer  a  hazardous  material  for 
transportation  or  cause  a  hazardous 
material  to  be  transported, 
Transponation  functions  are  functions 
performed  as  part  of  the  actual 
movement  of  hazardous  materials  in 
crimmerce.  including  loading, 
unloading,  and  storage  of  hazardous 
materials  that  is  incidental  to  that 
movement.  For  purposes  of  applicability 
of  the  HMR.  "transportation  in 
commerce"  begins  when  a  carrier  takes 
possession  of  a  hazardous  material  and 
continues  until  the  carrier  delivers  the 
package  containing  the  hazardous 
material  to  its  destination  as  indicated 
on  shipping  papers  or  other  shipping 
documentation. 

DATES:  This  final  rule  is  effective 
October  1.  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky  (202)  366-85.5,3.  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration;  or  Donna  OBerry  (202) 
366-4400,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration 

SUPPLEMENTARY  INFORMATION: 

Li.st  of  Topics 

1   Bar.icground 
n.  Summan'  of  Final  Rule 
III.  ,\ndlysis  of  Comments 
.■\.  Packaging  Specifications 

B.  Pre-Tran.sportation  Functions 

C.  Transportation  that  is  "in  Commerce" 


D.  Transportation  Functions  Subject  to  the 
HMR 
-  E.  State/Local  Requirements  and 
Preemption 
F.  OSHA.  EPA.  and  ATF  Programs  and 
Regulations 

IV.  Revisions  to  §174.67 

V.  Section-bySection  Review 

VI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Executive  Order  13132 

C.  Executive  Order  13175 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  Regulation  Identifier  Number  (RIN) 

G.  Unfunded  Mandates  Reform  Act 
H.  Environmental  Assessment 

L  Privacy  Act  Statement 

I.  Background 

Hazardous  Materials  Regulations 
(HMR;  49  CFR  Parts  171-180)  are 
promulgated  under  the  mandate  in 
section  5103(b)  of  Federal  hazardous 
materials  transportation  law  (Federal 
hazmat  law;  49  U.S.C.  5101  et  seq..  as 
amended  by  section  1711  of  the 
Homeland  Security  Act  of  2002,  Pub.  L. 
107-296)  that  the  Secretary  of 
Transportation  "prescribe  regulations 
for  the  safe  transportation,  including 
security,  of  hazardous  material  in 
intrastate,  interstate,  and  foreign 
commerce."  Section  5103(b)(1)(B) 
provides  that  the  HMR  "shall  govern 
safety  aspects,  including  security,  of  the 
transportation  of  hazardous  material  the 
Secretary  considers  appropriate." 

"Transportation"  is  defined  as  "the 
movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement."  49  U.S.C.  5102(12). 
"Commerce"  is  defined  as  "trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  between  a  place  in  a  State 
and  a  place  outside  of  the  State;  or  that 
affects  trade  or  transportation  between  a 
place  in  a  State  and  a  place  outside  of 
the  State."  49  U.S.C.  5102(1).  Neither 
the  statute  nor  the  HMR  define  the 
terms  "loading  incidental  to 
movement."  "unloading  incidental  to 
movement,"  or  "storage  incidental  to 
movement,"  The  legislative  history  of 
the  statute  does  not  clarif>'  this  matter. 

On  June  14.  2001,  the  Research  and 
Special  Programs  Administration 
(RSPA.  we)  issued  a  notice  of  proposed 
rulemaking  (NPRM;  66  FR  32420) 
proposing  to  clarif\'  the  applicability  of 
the  HMR  to  specific  functions  and 
activities,  including  hazardous  materials 
loading  and  unloading  operations  and 
storage  of  hazardous  materials  during 
transportation.  The  proposals  in  the 
NPRM  were  based  on  previously  issued 
administrative  determinations  as  to  the 
applicability  of  the  HMR,  including 
informal  letters  of  interpretation,  fonnal 
interpretadons  published  in  the  Federal 


Register,  inconsistency  rulings,  and 
preemption  determinations.  In  the 
NPRM.  we  proposed  to  key  the 
definition  of  "transportation  in 
commerce"  to  a  carrier's  possession  of 
a  hazardous  materials  shipment.  As  we 
stated  in  the  NPRM.  we  believe  this 
approach  is  most  consistent  with  the 
intent  of  Federal  hazmat  law  and  with 
other  Federal  statutes  governing  the 
regulation  of  hazardous  materials  at 
fixed  facilities. 

As  we  explained  in  the  NPRM.  using 
this  approach,  the  HMR  would  continue 
to  applv.  as  they  do  now,  to  certain 
activities  performed  by  offerors  to 
prepare  a  hazardous  material  for 
transportation.  We  proposed  a  new  term 
to  describe  these  activities — "pre- 
transportation  functions."  These  are 
functions  that  affect  the  safe  movement 
of  hazardous  materials  during 
transportation.  "Transportation  in 
commerce"  would  begin  when  a  carrier 
takes  phvsical  possession  of  a  hazardous 
materials  package  or  shipment  for 
purposes  of  transporting  it  and  would 
continue  until  delivery  of  the  package  to 
its  consignee  or  de.stination  as 
evidenced  by  the  shipping 
documentation  under  which  the 
hazardous  material  is  moving,  such  as 
shipping  papers,  bills  of  lading,  freight 
orders,  or  similar  documentation.  The 
HMR  would  apply  to  all  carrier 
activities  after  the  carrier  takes 
possession  of  the  hazardous  material 
from  an  offeror  for  purposes  of 
transporting  it  until  the  package  is 
delivered  to  its  destination,  including 
loading  and  unloading  activities 
conducted  by  carrier  personnel.  We 
proposed  that,  for  purposes  of  the  HMR, 
such  activities  would  be  considered 
loading  or  unloading  "incidental  to 
movement."  In  addition,  the  HMR 
would  apply  to  storage  of  a  hazardous 
materials  package  by  any  party  between 
the  time  that  a  carrier  takes  possession 
of  the  hazardous  material  for  purposes 
of  transporting  it  until  the  package  is 
delivered  to  its  intended  destination,  as 
evidenced  by  the  shipping 
documentation  under  which  the 
package  is  moving.  Except  for  rail  cars 
stored  on  leased  track,  we  proposed  that 
such  storage  would  be  considered 
storage  "incidental  to  movement,"  We 
proposed  and  requested  comment  on 
two  ahernatives  for  applying  the  HMR 
to  rail  cars  stored  on  leased  track  in 
certain  circumstances. 

In  addition,  the  NPRM  described  the 
statutory  authorities  and  associated 
regulatory  programs  of  the  Department 
of  Labor's  Occupational  Safety  and 
Health  Administration  (OSHA)  and  the 
Environmental  Protection  Agency  (EPA) 
and  explained  their  applicability  to 
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operations  at  fixed  facilities  involving 
hazardous  materials.  The  NPRM 
indicated  that  facilities  at  which 
functions  regulated  hy  the  HMR  occur 
might  also  be  subject  to  applicable 
OSHA  and/or  EPA  regulations.  Finally. 
the  NPRM  discussed  the  preemption 
provisions  of  Federal  hazmat  law  and 
indicated  that  facilities  at  which 
functions  regulated  by  the  HMR  occur 
may  also  be  subject  to  laws  and 
regulations  of  state,  local,  or  tribal 
governments. 

II.  Summary  of  Final  Rule 

This  final  rule  amends  the  HMR  to 
incorporate  the  following  new- 
definitions  and  provisions; 

•  We  are  defining  a  new  term — "pre- 
transportation  function" — to  mean  a 
function  performed  by  any  person  that 
is  required  to  assure  the  safe 
transportation  of  a  hazardous  material 
in  commerce.  When  performed  bv 
shipper  personnel,  loading  of  packaged 
or  containerized  hazardous  material 
onto  a  transport  vehicle,  aircraft,  or 
vessel  and  filling  a  bulk  packaging  with 
hazardous  material  in  the  absence  of  a 
carrier  for  the  purpose  of  transporting  it 
is  a  pre-transportation  function  as  that 
term  is  defined  in  this  final  rule.  Pre- 
transportation  functions  must  be 
performed  in  accordance  with 
requirements  in  the  HMR. 

•  We  are  defining  "transportation"  to 
mean  the  movement  of  property  and 
loading,  unloading,  or  storage  incidental 
to  the  movement.  This  definition  is 
consistent  with  the  dehnition  of 
"transportation"  in  Federal  hazmat  law. 
Transportation  in  commerce  begins 
when  a  carrier  takes  physical  possession 
of  a  hazardous  material  for  the  purpose 
of  transporting  it  and  continues  until 
delivery  of  the  package  to  its  consignee 
or  destination  as  evidenced  by  the 
shipping  documentation  under  which 
the  hazardous  material  is  moving,  such 
as  shipping  papers,  bills  of  lading, 
freight  orders,  or  similar  documentation. 

•  We  are  defining  "movement"  to 
mean  the  physical  transfer  of  a 
hazardous  material  from  one  geographic 
location  to  another  by  rail  car,  aircraft, 
motor  vehicle,  or  vessel. 

•  We  are  defining  "loading  incidental 
to  movement"  to  mean  the  loading  by 
carrier  personnel  or  in  the  presence  of 
carrier  personnel  of  packaged  or 
containerized  hazardous  material  onto  a 
transport  vehicle,  aircraft,  or  vessel  for 
the  purpose  of  transporting  it.  For  a  bulk 
packaging,  "loading  incidental  to 
movement"  means  the  filling  of  the 
packaging  with  a  hazardous  material  by 
carrier  personnel  or  in  the  presence  of 
carrier  personnel  for  the  purpose  of 
transporting  it.  Loading  incidental  to 


movement  is  regulated  under  the  HMR. 
Note,  however,  that,  as  discussed 
elsewhere  in  this  preamble,  OSHA 
shares  jurisdiction  for  certain  aspects  of 
the  loading  operation. 

•  We  are  defining  'unloading 
incidental  to  movement"  to  mean  the 
removal  of  a  packaged  or  containerized 
hazardous  material  from  a  transport 
vehicle,  aircraft,  or  vessel  or  the 
emptying  of  a  hazardous  material  from 
a  bulk  packaging  after  a  hazardous 
material  has  been  delivered  to  a 
consignee  and  prior  to  the  delivering 
carrier's  departure  from  the  consignee 
facility  or  premises.  Unloading 
incidental  to  movement  is  subject  to 
regulation  under  the  HMR.  Note, 
however,  that,  as  discussed  elsewhere  in 
this  preamble.  OSHA  shares  jurisdiction 
for  certain  aspects  of  the  unloading 
operation.  Unloading  by  a  consignee 
after  the  delivering  carrier  has  departed 
the  facility  is  not  unloading  incidental 
to  movement  and  not  regulated  under 
the  HMR. 

•  We  are  defining  "storage  incidental 
to  movement"  to  mean  storage  by  any 
person  of  a  transport  vehicle,  freight 
container,  or  package  containing  a 
hazardous  material  between  the  time 
that  a  carrier  takes  physical  possession 
of  the  hazardous  material  for  the 
purpose  of  transporting  it  until  the 
package  containing  the  hazardous 
material  is  physically  delivered  to  the 
destination  indicated  on  a  shipping 
document.  However,  in  the  case  of 
railroad  shipments,  even  if  a  shipment 
has  been  delivered  to  the  destination 
shown  on  the  shipping  document,  if  the 
track  is  under  the  control  of  a  railroad 
carrier  or  track  is  used  for  purposes 
other  than  moving  cars  shipped  to  or 
from  the  lessee,  storage  on  the  track  is 
storage  incidental  to  movement.  We 
have  revised  the  definition  of  "private 
track  or  private  siding"  to  make  this 
clear.  Storage  at  a  shipper  facility  prior 
to  a  carrier  exercising  control  over  or 
taking  possession  of  the  hazardous 
material  or  storage  at  a  consignee 
facility  after  a  carrier  has  delivered  the 
hazardous  material  is  not  storage 
incidental  to  movement  and  is  not 
regulated  under  the  HMR. 

•  We  are  amending  §  171.1  of  the 
FTMR  to  list  regulated  and  non-regulated 
functions.  Regulated  functions  include: 
(1)  Activities  related  to  the  design, 
manufacture,  and  qualification  of 
packaging  represented  as  qualified  for 
use  in  the  transportation  of  hazardous 
materials;  (2)  pre-transportation 
functions:  and  (3)  transportation 
functions  (movement  of  a  hazardous 
material  and  loading,  unloading,  and 
storage  incidental  to  the  movement). 
Non-regulated  functions  include:  (1) 


Rail  and  motor  vehicle  movements  of  a 
hazardous  material  solely  within  a 
contiguous  facility  where  public  access 
is  restricted:  (2)  transportation  of  a 
hazardous  material  in  a  transport 
vehicle  or  conveyance  operated  bv  a 
Federal,  state,  or  local  government 
employee  solely  for  government 
purposes:  (3)  transportation  of  a 
hazardous  material  by  an  individual  for 
non-commercial  purposes  in  a  private 
motor  vehicle:  and  (4)  any  matter 
subject  to  U,S,  postal  laws  and 
regulations. 

•  We  are  amending  §171.1  of  the 
HMR  to  indicate  that  facilities  at  which 
functions  are  performed  in  accordance 
with  the  HMR  may  be  subject  to 
applicable  standards  and  regulations  of 
other  Federal  agencies  or  to  applicable 
state  or  local  government  laws  and 
regulations  (except  to  the  extent  that 
such  non-Federal  requirements  mav  be 
preempted  under  Federal  hazmat  law); 
Federal  hazmat  law  does  not  preempt 
other  Federal  statutes  nor  does  it 
preempt  regulations  issued  by  other 
Federal  agencies  to  implement 
statutorily  authorized  programs.  This 
final  rule  is  intended  to  clarif\'  the 
applicability  of  the  HMR  to  specific 
functions  and  activities.  It  is  not 
appropriate  for  DOT  to  attempt  to  clarify 
the  applicability  of  other  Federal 
agencies'  statutes  or  regulations  to 
particular  functions  or  activities. 
However,  it  is  important  to  note  that 
facilities  at  which  pre-transportation  or 
transportation  functions  are  performed 
must  comply  with  OSFLA  and  state  or 
local  regulations  applicable  to  physical 
structures — for  example,  noise  and  air 
quality  control  standards,  emergency 
preparedness,  fire  codes,  and  local 
zoning  requirements.  Facilities  may  also 
have  to  comply  with  applicable  state 
and  local  regulations  for  hazardous 
materials  handling  and  storage 
operations.  Facilities  at  which  pre- 
transportation  or  transportation 
functions  are  performed  may  also  be 
subject  to  EPA  and  other  OSHA 
regulations.  For  example,  facilities  may 
be  subject  to  EPA's  risk  management: 
community  right-to-know;  hazardous 
waste  tracking  and  disposal:  and  spill 
prevention,  control  and  countermeasure 
requirements,  and  OSHA's  process 
safety  management  and  emergency 
preparedness  requirements.  Similarly, 
facilities  at  which  pre-transportation 
functions  are  performed  may  also  be 
subject  to  regulations  of  the  Bureau  of 
Alcohol.  Tobacco,  Firearms,  and 
Explosives  (ATF)  concerning  the 
handling  of  explosives.  Questions  as  to 
the  applicability  of  EPA,  OSHA,  or  ATF 
regulations  to  particular  facilities  or 
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operations  should  be  directed  to  the 
appropriate  EPA.  OSHA.  or  ATF  office. 

The  provisions  of  this  final  rule  are 
explained  in  more  detail  in  the 
following  preamble  discussion. 

III.  Analysis  of  Comments 

We  received  more  thaji  120  comments 
on  the  NPRM.  Commenters  included 
representatives  of  individual  shippers 
and  carriers,  industry  trade  associations. 
stat(?  and  local  governments,  and  the 
National  Transportation  Safely  Board 
(NTSB),  Most  commenters  express 
support  for  the  goals  of  this  rulemaking, 
but  oppose  many  of  the  specific 
proposals  in  the  NPRM.  Generally, 
industry  commenters  express  concern 
that  the  NPRM  appears  to  contradict  one 
of  the  major  goals  of  Federal  hazmat 
law — establishment  of  uniform  national 
regulations  for  the  safe  transportation  in 
commerce  of  hazardous  materials.  On 
the  other  hand,  commenters 
representing  state  and  local 
governments  generally  support  the 
NPRM  proposals.  The  comments  are 
discussed  in  detail  below. 

Several  commenters  submitted 
comments  that  are  outside  of  the  scope 
of  this  rulemaking  For  example,  one  - 
commenter  wants  us  to  eliminate  any 
regulation  that  allows  shippers  to 
prepare  and  load  any  hazardous 
material  into  a  non-bulk  fiber  drum. 
This  commenter  also  suggests  that  we 
develop  a  uniform  hazardous  materials 
shipping  paper  or  bill  of  lading.  Several 
other  commenters  recommend  revisions 
to  the  current  training  requirements  in 
Subpart  H  of  Part  172.  Other 
commenters  suggest  that  we  should 
provide  special  handling  provisions 
applicable  to  the  transportation  and 
recycling  of  lead  batteries.  Because 
these  comments  are  beyond  the  scope  of 
this  rulemaking,  they  are  not  addressed 
in  this  final  rule, 

A  Packagirtii  Specifications 

The  NPRM  proposed  that  Federal 
hazmat  law  and  the  HMR  would 
ctmtinue  to  apply,  as  they  do  currently, 
to  persons  who  manufacture,  mark, 
maintain,  recondition,  repair,  or  test 
packagings  or  components  thereof  that 
are  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the 
transportation  of  hazardous  materials  in 
commerce. 

Packaging  integrity  is  critical  to  .safe 
transportation  of  hazardous  materials; 
therefore,  it  is  imperative  that  DOT 
exercise  jurisdiction  over  packaging 
requirements  to  the  exclusion  of  state 
and  local  governments.  Further, 
uniformity  of  packaging  specifications 
assures  the  safe  and  efficient  movement 
of  hazardous  materials  across  state  lines 


and  international  boundaries.  Thus, 
consistent  with  the  preemption 
provisions  of  Federal  hazmat  law,  the 
Secretary's  regulatory  jurisdiction  in 
this  area  must  preempt  state  and  local 
law.  The  NPRM  noted  that  a  packaging 
marked  to  certify  that  it  conforms  to 
HMR  requirements  must  be  maintained 
in  accordance  with  applicable 
specification  requirements  whether  or 
not  it  is  in  transportation  in  commerce 
at  any  particular  time, 

Commenters  generally  support  this 
aspect  of  the  NPRM.  Commenters  agree 
that  the  packaging  requirements 
"directly  affect  packaging  integrity  and 
are  specifically  delineated  in  the 
enabling  statute."  (American  Chemistry 
Council) 

Three  commenters  express  concern 
that  the  requirement  to  maintain  a 
certified  packaging  in  accordance  with 
applicable  specification  requirements 
whether  or  not  it  is  in  transportation 
will  impose  a  significant  compliance 
burden.  The  commenters  "purchase 
many  containers,  such  as  steel  drums, 
which  arrive  with  DOT  or  UN 
specification  markings,  but  are  used  for 
purposes  other  than  the  transport  of 
hazardous  materials.  Since  DOT  or  UN 
specification  markings  are  permanently 
affixed  to  such  containers,  and  cannot 
be  easily  ramoved  or  covered,  this 
requirement  would  require  considerable 
effort  to  establish  a  separate  supply 
chain  *   *   *"  (Detroit  Edison)  Another 
commenter  states.  "Containers  are  used 
in  facilities  for  a  number  of  things  from 
interim  storage  to  waste  receptacles,  A 
facility  should  not  be  required  to 
maintain  the  certification  for  a  package 
if  it  is  in  any  other  use  than  for 
transportation."  (Nuclear  Energy 
Institute) 

The  specification  markings  on  DOT  or 
UN  specification  packagings  certify  that 
the  packaging  has  been  designed,  tested, 
and  maintained  in  conformance  with  all 
applicable  HMR  requirements.  The 
NPRM  proposed  no  change  in  the 
current  applicability  of  the  HMR  to 
packagings  that  are  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  the  transportation  of 
hazardous  materials  in  commerce.  We 
recognize  that  many  entities  use  DOT  or 
UN  specification  packagings  for 
temporary  or  permanent  storage  of 
hazardous  materials.  However,  because 
a  packaging  that  is  used  for  storage  one 
day  may  be  used  for  transportation  the 
next,  it  is  critical  to  transportation  safety 
that  packagings  represented  as  meeting 
DOT  or  UN  specification  requirements 
in  fact  do  so. 

A  DOT  or  UN  specification  packaging 
that  does  not  conform  to  the  marked 
standard  must  be  clearly  identified  by 


the  manufacturer  or  distributor  as  not 
conforming  to  the  marked  standard. 
Under  the  notification  provisions  of 
§  1 78, 2(c)  of  the  HMR,  the  manufacturer 
and  each  subsequent  distributor  of  a 
non-conforming  packaging  must  inform 
customers  of  all  regulator\'  requirements 
not  met  at  the  time  of  transfer.  For 
example,  the  manufacturer  of  a  drum  for 
which  both  conforming  and  non- 
conforming covers  are  offered  may 
indicate  as  part  of  the  notification 
requirement  that,  when  fitted  with  the 
non-conforming  cover,  the  drum  does 
not  conform  to  the  marked  standard. 
Covers  must  be  marked  or  there  must  be 
a  sufficient  description  in  the 
notification  for  the  user  to  readily 
distinguish  between  the  conforming  and 
non-conforming  cover.  In  such  cases, 
non-applicable  standard  markings 
should  be  covered,  removed,  or 
obliterated.  We  realize  that  this  may  not 
be  practical,  particularly  for  packagings 
with  embossed  markings.  Provided 
sufficient  information  is  provided  to 
enable  the  user  to  identify  packagings 
that  do  not  meet  all  applicable 
regulatory  requirements,  the  appearance 
of  standard  markings  is  not  prohibited. 

Persons  who  offer  hazardous 
materials  for  transportation  must  assure 
that  the  packaging  used  for  such 
transportation  conforms  to  all 
applicable  regulatory  requirements.  In 
the  case  of  specification  packagings, 
persons  who  offer  hazardous  materials 
for  transportation  must  assure  that  the 
packaging  conforms  to  the  applicable 
specification  in  all  respects  and  that  it 
has  been  properly  maintained  and 
repaired.  If  a  packaging  shows  evidence 
of  damage  such  that  its  effectiveness  as 
a  container  may  be  substantially 
reduced  or  if  the  packaging  has  been 
subjected  to  conditions  or  operating 
practices  that  could  reduce  its 
effectiveness,  it  must  be  inspected  and 
repaired,  in  accordance  with  applicable 
requirements,  before  it  can  be  filled 
with  a  hazardous  material  and  offered 
for  transportation. 

In  this  final  rule,  we  are  reiterating 
that  the  HMR  apply,  as  they  do 
currently,  to  persons  who  manufacture, 
mark,  maintain,  recondition,  repair,  or 
test  packagings  or  components  thereof 
that  are  represented,  marked,  certified, 
or  sold  as  qualified  for  use  in  the 
transportation  of  hazardous  materials  in 
commerce, 

B.  Pre-Transportation  Functions 

In  the  NPRM,  we  proposed  a  new 
term — "pre-transportation  function" — 
for  activities  performed  prior  to  the 
transportation  of  a  hazardous  material 
and  to  which  the  HMR  apply.  As 
defined  in  the  NPRM.  a  pre- 
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transportation  function  is  performed  to 
prepare  a  hazardous  material  and  its 
accompanying  shipping  documentation 
for  transportation  and  is  required  to 
assure  its  safe  transportation  in 
commerce.  Thus,  pre-transportation 
functions  include  activities  such  as 
determining  a  material's  hazard  class, 
selecting  a  packaging,  marking  and 
labeling  a  package,  preparing  shipping 
papers  and  emergency  response 
information,  and  selecting  and  affixing 
placards.  Preparation  of  a  hazardous 
material  for  transportation  also  includes 
filling  and  closing  the  packaging.  As 
defined  in  the  NPRM.  pre-transportation 
functions  include:  (1)  Determining  the 
hazard  class  of  a  hazardous  material:  (2) 
selecting  a  hazardous  materials 
packaging;  (3)  filling  a  hazardous 
materials  packaging;  (4)  securing  a 
closure  on  a  filled  hazardous  materials 
package  or  container  or  on  one 
containing  a  residue  of  a  hazardous 
material:  (5)  marking  a  package  to 
indicate  that  it  contains  a  hazardous 
material;  (6)  labeling  a  package  to 
indicate  that  it  contains  a  hazardous 
material;  (7)  preparing  a  hazardous 
materials  shipping  paper;  (8)  providing 
and  maintaining  hazardous  materials 
emergency  response  information:  (9) 
reviewing  a  hazardous  materials 
shipping  paper  to  verifv'  compliance 
with  the  HMR  or  international 
equivalents;  (10)  for  persons  importing 
a  hazardous  material  in  to  the  United 
States,  providing  the  shipper  and  the 
forwarding  agent  at  the  place  of  entrv 
into  the  United  States  with  information 
as  to  the  requirements  of  the  HMR  that 
apply  to  the  shipment  of  the  material 
while  in  the  United  States;  (11) 
certif\-ing  that  a  hazardous  material  is  in 
proper  condition  for  transportation  in 
conformance  with  the  requirements  of 
the  HMR;  (12)  blockmg  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle;  (13) 
segregating  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  mcompatible 
cargo;  and  (14)  selecting,  providing,  or 
affixing  placards  for  a  transport  vehicle 
to  indicate  that  it  is  carrying  hazardous 
materials. 

These  functions  usually  occur  before 
transportation  in  commerce  begins — 
that  is,  before  a  carrier  takes  possession 
of  the  hazardous  material.  However, 
most  commenters  agree  that  pre- 
transportation  functions  have  a  direct 
bearing  on  the  safety  of  a  hazardous 
materials  shipment  in  commerce  and, 
thus,  should  be  subject  to  the  HMR. 
Further,  commenters  agree  that 
regulation  of  these  functions  must  be 
uniformly  applied  and  enforced  if  a 


hazardous  materials  shipment  is  to 
move  smoothly,  efficiently,  and  safely 
from  its  point  of  origin  to  its 
destination.  As  we  explained  in  the 
NPRM,  Congress  recognized  the 
importance  of  national  uniformity  in 
these  areas  by  creating  a  specific 
preemption  provision  in  section  5125(b) 
of  Federal  hazmat  law  applicable  to 
state,  local,  and  Indian  tribe 
requirements  on:  (1)  The  designation, 
description,  and  classification  of 
hazardous  material;  (2)  the  packing, 
repacking,  handling,  labeling,  marking, 
and  placarding  of  hazardous  material; 
(3)  the  preparation,  execution,  and  use 
of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents;  (4)  the 
written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material: 
and  (5)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

Certain  functions  may  be  considered 
both  pre-transportation  and 
transportation  functions,  particularly 
those  that  involve  loading  of  hazardous 
materials  into  packagings  or  onto 
transport  vehicles.  In  the  NPRM.  we 
identified  loading  functions  as  pre- 
transportation  functions,  including:  (1) 
Filling  of  a  packaging  (both  bulk  and 
non-buLk);  (2)  securing  closures  on  a 
filled  hazardous  materials  package  (both 
bulk  and  non-bulk)  or  on  one  containing 
a  residue  of  a  hazardous  material;  (3) 
blocking  and  bracing  hazardous 
materials  in  a  freight  container  or 
transport  vehicle;  or  (4)  segregating 
hazardous  materials  packages  in  a 
freight  container  or  transport  vehicle 
from  incompatible  cargo.  The  NPRM 
also  identified  loading  of  packaged  or 
containerized  material  onto  a  transport 
vehicle  or  loading  of  hazardous 
materials  into  a  bulk  packaging  as 
loading  incidental  to  movement. 
Commenters  expressed  confusion  about 
this  aspect  of  the  NPRM. 

It  was  our  intention  in  the  NPRM  to 
clarif\-  that  loading  functions,  as  listed 
above,  are  regulated  under  the  HMR 
when  performed  by  any  person,  whether 
shipper  or  carrier.  If  a  shipper  performs 
a  loading  function  prior  to  the  carrier's 
arrival  at  the  shipper  facility,  that 
function  is  a  pre-transportation  function 
and  is  subject  to  all  applicable 
regulatory  requirements.  Because  carrier 
possession  of  a  hazardous  material  is 
key  to  our  definition  of  "transportation" 
for  purposes  of  the  HMR,  loading 


functions  that  are  performed  bv  carrier 
personnel  or  by  shipper  personnel  in 
the  presence  of  the  carrier  are 
considered  loading  incidental  to 
movement  and  are,  thus,  transportation 
functions.  Irrespective  of  the  person 
performing  the  function  or  the 
designation  as  a  pre-transportation  or 
transportation  function,  loading  is 
regulated  under  the  HMR. 

For  consistency  with  our  treatment  of 
non-bulk  packagings.  in  the  NPRM  and 
this  final  rule  we  include  filling  and 
closing  of  a  bulk  packaging  as  a  pre- 
transportation  function  in  the  same  way 
that  filling  and  closing  a  non-bulk 
packaging  is  a  pre-transportation 
function.  Filling  and  closing  a 
hazardous  materials  packaging,  whether 
bulk  or  non-bulk,  is  part  of  the  process 
of  preparing  the  hazardous  material  for 
transportation.  As  stated  above,  any 
person  who  performs  a  pre- 
transportation  function  must  perform 
that  function  in  accordance  v.ith  the 
HMR.  Thus,  any  person  who  fills  and 
closes  a  bulk  or  non-bulk  packaging 
must  assure  that  the  packaging  is  filled 
and  closures  are  secured  in  accordance 
with  all  applicable  regulator}^ 
requirements.  Such  person  may  be  a 
shipper  or  a  carrier.  If  a  shipper 
performs  the  function,  it  is  a  pre- 
transportation  function.  If  a  carrier 
performs  the  function  or  if  the  function 
is  performed  in  the  presence  of  the 
carrier,  then  it  is  a  transportation 
function. 

Similarly,  blocking  and  bracing  and 
segregation  of  packages  in  a  transport 
vehicle  are  functions  frequently 
performed  by  carrier  persoiuiel. 
However,  shipper  personnel  may  also 
perform  such  functions,  particularlv 
when  loading  hazardous  materials 
packages  into  freight  containers.  These 
are  regulated  functions  under  the  HMR, 
whether  performed  by  shipper  or  carrier 
personnel. 

In  this  final  rule,  we  modified  the 
definitions  of  "pre-transportation 
function"  and  "loading  incidental  to 
movement"  to  reflect  commenters" 
suggestions  and  concerns.  "Pre- 
transportation  function"  is  defined  in 
this  final  rule  as  a  function  specified  in 
the  HMR  that  is  performed  prior  to  the 
movement  of  hazardous  materials  in 
commerce  and  is  required  to  assiire  the 
safe  transportation  of  a  hazardous 
material  in  commerce.  The  list  of 
examples  of  pre-transportation 
functions  includes  filling  a  hazardous 
materials  packaging,  including  a  bulk 
packaging;  blocking  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle:  and 
segregating  a  hazardous  materials 
package  in  a  freight  container  or 
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transport  vehicle  from  incompatible 
cargo. 

"Loading  incidental  to  movement' 
defined  in  this  final  rule  to  mean 
loading  of  packaged  or  containerized 
hazardous  material  by  carrier  personnel 
or  in  the  presence  of  carrier  personnel 
onto  a  transport  vehicle,  aircraft,  or 
vessel  for  the  purpose  of  transporting  it, 
including  blocking  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle,  and 
segregating  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo.  For  a  bulk  packaging,  "loading 
incidental  to  movement"  means  filling 
of  a  bulk  packaging  by  carrier  personnel 
or  in  the  presence  of  carrier  persormel 
for  the  purpose  of  transporting  it.  A 
shipper  who  loads  hazardous  materials 
into  a  cargo  tank  or  rail  tank  car  is 
subject  to  HMR  requirements  applicable 
to  such  loading  in  the  same  way  that  a 
carrier  performing  the  same  function  is 
subject  to  applicable  HMR 
requirements.  When  a  shipper  performs 
such  loading  functions  in  the  absence  of 
the  carrier,  they  are  pre-transportation 
hmctions.  When  a  carrier  performs  such 
loading  functions  or  the  shipper 
performs  the  functions  with  the  carrier 
present,  the  functions  meet  the 
definition  for  "loading  incidental  to 
movement."  We  also  modified  the 
description  of  pre-transportation 
functions  in  §  171.1(b)  to  indicate  that 
such  functions  may  be  performed  by 
shipper  or  carrier  personnel.  It  is 
important  to  note  in  this  context  that, 
even  where  the  HMR  specify 
requirements  for  loading  a  packaging  or 
container.  OSHA  requirements  may  also 
apply.  As  discussed  elsewhere  in  this 
preamble,  OSHA  regulations  may 
specify  operational  procedures  for 
hazardous  materials  loading  operations. 
Persons  who  perform  loading  operations 
generally  will  have  to  comply  with  both 
the  HMR  and  OSHA  requirements. 
Similarlv.  EPA  requirements  for 
environmental  protection  that  relate  to 
loading  operations — such  as 
requirements  for  secondary  containment 
or  vapor  recovery — mav  also  apply. 

One  commenter  suggests  that  the 
"discussion  of  pre-transportation 
functions'  in  [the  MPRM],  which 
concludes  that  such  activities  are  not 
'incidental'  to  the  movement  of 
hazardous  materials,  is  statutorilv 
nonsensical  and  unsupported  bv  the 
words  of  the  statute.  *    *   *  The  statute 
contains  no  authorization  for  "pre- 
transportation  functions."  It  only 
contains  authorization  for  the  agency  to 
regulate  the  'movement'  of  goods:  or 
loading,  unloading  or  storage 
incidental'  to  movement;  or  (in  Section 


5103(b)(iii))  a  few  named  activities 
connected  with  the  manufacture  and 
repair  of  packaging  or  containers  (not  at 
issue  here).  *   *    *  If  DOT  insists  that  the 
named  'pre-transportation'  functions  do 
not  fall  into  the  statuton,-  category  of 
'movement'  (because  the  carrier  has  not 
taken  possession  of  the  material  *    *    *), 
then  they  must  fall  into  the  statutory 
categon.'  of  loading,  unloading,  or 
storage  'incidental'  to  the  movement  of 
such  goods."  (National  Industrial 
Transportation  League)  The  commenter 
appears  to  have  misread  Federal  hazmat 
law.  Federal  hazmat  law  authorizes  the 
Secretary  of  Transportation  to  establish 
regulations  for  the  safe  and  secure 
transportation  of  hazardous  materials  in 
commerce.  The  regulations  apply  to 
persons  who:  (1)  Transport  hazardous 
materials  in  commerce;  (2)  cause 
hazardous  materials  to  be  transported 
in  commerce:  or  (3)  manufacture,  mark, 
maintain,  recondition,  repair,  or  test 
packagings  or  containers  (or 
components  thereof)  that  are 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials  in  commerce.  49 
U.S.C.  5103(b)(1)(A);  emphasis  added. 
In  addition,  the  Secretary  is  authorized 
to  regulate  any  aspect  of  hazardous 
materials  transportation  that  the 
Secretary  considers  appropriate.  49 
U.S.C.  5103(b)(1)(B);  emphasis  added. 
Federal  hazmat  law  thus  clearly 
recognizes  the  critical  safety  impact  of 
activities  performed  in  advance  of 
transportation  by  persons  who  cause  the 
transportation  of  hazardous  materials  in 
commerce.  Such  activities  need  not  be 
considered  "loading,  unloading,  or 
storage  incidental  to  movement"  to  be 
subject  to  regulations  promulgated 
under  the  authority  of  Federal  hazmat 
law. 

One  commenter  recommends  that  the 
definition  of  the  term  "pre- 
transportation  fimction"  should  be 
"explicit,  complete,  and  self-contained. 
Although  the  proposed  definition 
includes  descriptions  of  specific 
functions,  the  enumerated  functions  are 
not  exclusive.  *    *   *  A  definitive  list 
would  go  a  significant  way  to  provide 
clarity  and  certainty  in  this  gray  area  of 
federal  jurisdiction."  (Utility  Solid 
Waste  Acdvities  Group)  We  disagree 
that  a  definitive  list  is  necessary.  As 
adopted  in  this  final  rule,  the  term  "pre- 
transportation  function"  is  defined  to 
mean  a  function  that  is  required  to 
assure  the  safe  transportation  of  a 
hazardous  material  in  commerce.  The 
list  of  examples  provided  in  the 
definition  includes  functions  currently 
regulated  under  the  HMR.  An  all- 
inclusive  listing  of  pre-transportation 


functions  would  limit  our  flexibility 
should  we  determine  that  additional 
pre-transportation  functions  should  be 
regulated  or  discover  that  we 
inadvertently  omitted  functions  or 
activities  from  the  definition. 

A  number  of  commenters  address  the 
specific  functions  we  proposed  to 
include  in  the  definition  for  "pre- 
transportation  function."  Several 
commenters  state  that  blocking  and 
bracing  of  packages  in  a  transport 
vehicle,  segregation  of  materials  in  a 
transport  vehicle,  and  providing  and 
affixing  placards  to  a  transport  vehicle 
should  not  be  considered  pre- 
transportation  functions  because  "the 
carrier,  not  the  shipper,  typically 
performs  these  functions."  (FedEx 
Ground  Package  Systems.  Inc.)  We  do 
not  agree  that  carrier  personnel  usually 
perform  these  functions.  In  fact,  both 
shippers  and  carriers  may  perform  these 
functions.  Shippers  frequently  use  their 
own  personnel  to  load  trailers  or  freight 
containers.  Further,  it  is  usually  the 
shipper  who  provides  placards  to  the 
carrier  when  placarding  is  required  by 
the  HMR.  However,  the  commenters  are 
correct  that  carriers  may  perform  some 
or  all  of  these  functions,  as  well. 
Commenters  are  also  correct  that  the 
definition  of  "pre-transportation 
function"  should  not  be  dependent  on 
the  person  performing  the  function.  The 
definition  is  intended  to  delineate 
functions  and  activities  that  are 
regulated  under  the  HMR  because, 
while  they  generally  occur  before 
transportation  in  commerce  begins,  they 
directly  affect  transportation  safety. 

As  one  commenter  points  out.  "In 
reality,  after  taking  possession  of  a 
hazardous  material,  carriers  also 
perform  activities  that  RSPA  classifies 
in  the  Proposed  Rule  as  'pre- 
transportation  functions.'  In  any  final 
rule,  RSPA  should  clarif>'  that  pre- 
transportation  functions'  are  not  solely 
performed  prior  to  a  carrier's  possession 
of  a  hazardous  material,  and  that 
carriers  may  perform  'pre- 
transportation'  functions  a/ifer  taking 
possession  of  a  hazardous  material." 
(United  Parcel  Service,  Inc.)  We  agree. 
As  we  stated  in  the  preamble  to  the 
NPRM.  any  person  who  performs  a  pre- 
transportation  function  must  perform 
that  function  in  accordance  with  HMR 
requirements.  Such  persons  may 
include  shippers,  carriers,  freight 
forwarders,  non-vessel  operating 
common  carriers,  freight  brokers,  and 
other  entities.  In  this  final  rule,  we 
modified  the  definition  of  "pre- 
transportation  function"  to  clarif\'  that 
the  HMR  requirements  apply  to  any 
person  who  performs  or  is  responsible 
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for  performing  a  pre-transportation 
function. 

Several  commenters  address  the 
statement  in  the  preamble  to  the  NPRM, 
reiterated  above,  that  any  person  who 
performs  a  pre-transportation  function 
must  perform  that  function  in 
accordance  with  HMR  requirements.  In 
this  context,  the  NPRM  noted  that  the 
HMR  apply  to  persons  who  offer 
hazardous  materials  for  transportation 
in  commerce  or  cause  hazardous 
materials  to  be  transported  in 
commerce.  As  examples  of  persons  who 
cause  hazardous  materials  to  be 
transported  in  commerce,  the  NPRM 
listed  freight  forwarders,  non-vessel 
operating  common  carriers,  freight 
brokers,  and  other  entities  that  perform 
pre-transportation  functions  One 
commenter  states.  "Since  in  more  than 
70%  of  third  party  shipments'  the  third 
party  has  no  physical  involvement  with 
the  shipments,  making  them  liable  on 
these  shipments  for  compliance  with 
hazmat  regulations,  makes  them  a 
guarantor  of  compliance,  when  they 
have  no  ability  to  effectuate 
compliance."  (Gallagher  and  Howarth, 
P.C.)  This  commenter  is  concerned  that 
this  detail  in  the  NPRM  creates  an 
uninsurable  liabilitv  for  third  parties 
who  "simply  arranged  the 
transportation  of  the  shipment." 

Another  commenter  'believes  that  the 
proposed  regulation  of  'pre- 
transportation  functions'  as  drafted 
would  be  unfair,  and  possibly 
unenforceable  as  well.  *   *   *  (Birokers, 
freight  forwarders  and  [non-vessel 
operating  common  carriers]  seldom  deal 
with  the  freight  physically  at  the  dock, 
and  they  must  rely  heavily  on 
information  received  from  shippers  as  to 
the  contents.  Intermediaries  have  the 
responsibility  to  select  the  carrier,  and 
they  may  issue  a  house  bill  of  lading  or 
freight  receipt  to  the  shipper,  but  they 
do  not  ordinarily  take  responsibility  for 
preparing  the  underlying  carrier's 
shipment  documentation,  or  for  making 
the  physical  arrangements  to  classify, 
placard,  brace  and  pack  the  cargo.  As 
long  as  either  the  shipper  or  the 
underlying  carrier  is  performing  those 
functions,  it  would  be  unfair  and 
unworkable  for  DOT  to  hold  the 
intermediary  liable  for  any  errors  made 
by  parties  over  which  they  have  no 
operational  control."  (Transportation 
Intermediaries  Association) 

We  agree.  We  did  not  mean  to  suggest 
that  third-party  intermediaries  would  be 
held  responsible  for  errors  made  by  the 
shippers  and  carriers  with  whom  thev 
work  unless  the  third-party  knew  or 
should  have  known  about  the  error.  A 
third-party  intermediary  who  prepares  a 
shipping  paper  for  a  hazardous 


materials  shipment  and  signs  the 
shipper  certification  is,  in  effect, 
assuming  responsibility  for  compliance 
with  the  regulations  for  all  aspects  of 
that  shipment  about  which  he  knew  or 
should  have  known.  For  example,  if  a 
freight  forwarder  or  consolidator 
prepares  a  new  shipping  paper  for  a 
consolidated  load  tliat  includes 
hazardous  materials,  the  shipping  paper 
must  conform  to  all  applicable  HNIR 
requirements.  We  realize  that  the 
shipping  paper  will  be  based  on 
information  provided  by  the  original 
shipper.  A  third-party  intermediary 
would  not  be  held  responsible  for  errors 
made  by  the  shipper  in  its  initial 
shipping  documentation,  such  as 
incorrect  classification  of  a  material. 
However,  using  the  information 
available,  a  third-party  intermediary  is 
responsible  for  completing  a  shipping 
paper  in  accordance  with  HMR 
requirements.  As  another  example,  a 
third-party  intermediary  mav  handle  a 
package  that  contains  a  hazardous 
material.  If  the  shipping  documentation 
prepared  by  the  original  shipper 
indicates  that  the  material  is  a 
flammable  liquid,  but  the  package  label 
indicates  a  CORROSIVE  hazard,  the 
third-party  intermediary  must  resolve 
the  discrepancy  before  the  package  may 
be  transported.  In  such  a  situation,  the 
third-party  intermediary  knew  or  should 
have  known  that  the  shipment  he  was 
handling  did  not  conform  to  applicable 
regulatory  requirements.  Further,  as  is 
currently  the  case,  a  third-party 
intermediary  who  performs  a  pre- 
transportation  function  must  perform 
that  function  in  conformance  with  the 
HMR.  For  example,  if  a  third-party 
intermediary  consolidates  a  number  of 
packages  into  a  freight  container,  he 
must  assure  that  the  packages  are  loaded 
into  the  freight  container  as  required  by 
applicable  regulations,  including  those 
related  to  blocking  and  bracing  of  cargo 
or  segregation  of  incompatible  materials. 

In  the  NPRM,  we  proposed  to  define 
"offer  a  hazardous  material"  to  mean 
the  performance  of  a  pre-transportation 
function  under  the  HMR.  In  this  way, 
we  intended  to  clarif\-  that,  consistent 
with  Federal  hazmat  law.  the  HMR 
apply  to  functions  performed  to  prepare 
hazardous  materials  for  transportation 
in  commerce  as  well  as  to  the  actual 
transportation  of  hazardous  materials  in 
commerce.  In  addition,  we  proposed  to 
define  "pre-transportation  function"  to 
mean  tendering  a  hazardous  material  to 
a  carrier  for  transportation  m  commerce, 
causmg  a  hazardous  material  to  be 
transported  in  commerce,  or  performing 
a  function  in  the  HMR  that  is  required 
to  assure  the  safe  transportation  of  a 


hazardous  material  in  commerce. 
Further,  in  §  171.2,  we  proposed  that  no 
person  may  offer  or  accept  a  hazardous 
material  for  transportation  unless  the 
hazardous  material  is  properly  classed, 
described,  packaged,  marked  labeled, 
and  in  condition  for  shipment  as 
required  under  the  HMR. 

Several  commenters  note  that  under 
our  proposed  definitions,  a  shipper 
would  offer  a  hazardous  material  when 
performing  pre-transportation  functions 
that  §  171.2  requires  the  shipper  to 
perform  prior  to  offering  a  hazardous 
material  for  transportation.  "RSPA 
could  not  have  intended  such  an 
anomalous  and  circular  result,  and 
accordingly  should  either  revise  or 
withdraw  its  proposed  definition  of 
"Offer  a  hazardous  material.'  "  (United 
Parcel  Service.  Inc.)  Commenters  are 
correct.  We  did  not  intend  such  an 
anomalous  and  circular  result.  In  this 
final  rule,  we  revised  the  definition  of 
"pre-transportation  function  "  to  mean  a 
function  specified  in  the  HMR  that  is 
required  to  ensure  the  safe 
transportation  of  a  hazardous  material 
in  commerce.  We  agree  with 
commenters  that  the  proposed 
definition  for  "offer  a  hazardous 
material"  is  confusing  and  difficult  to 
apply.  Therefore,  in  this  final  rule  we  do 
not  include  a  definition  for  "offer  a 
hazardous  material." 

Several  commenters  express 
confusion  as  to  precisely  when  a  person 
performing  pre-transportation  functions 
is  responsible  for  demonstrating 
compliance  with  the  HMR's  pre- 
transportation  requirements.  "Most 
[facilities  at  which  hazardous  materials 
are  tendered  for  shipment]  have 
multilevel  check  systems  designed  to 
ensure  that  the  freight  conforms  to 
applicable  HMR  requirements.  The 
[facility's  hazmat  employees]  can  make 
final  changes  to  documentation,  labels, 
etc.,  up  until  the  time  that  the  product 
is  loaded  and  shipping  documents  are 
signed."  (International  Warehouse 
Logistics  Association)  We  agree  with 
commenters  that  this  point  needs 
clarification.  However,  the  point  at 
which  non-compliance  with  a  pre- 
transportation  function  becomes 
enforceable  will  depend  on  the  facts 
applicable  to  a  specific  instance.  As  a 
general  rule,  we  would  expect  an  offeror 
to  be  able  to  demonstrate  compliance 
with  all  applicable  pre-transportation 
requirements  at  the  time  the  hazardous 
material  is  staged  for  loading  and  the 
consignor  or  his  agent  signs  the 
shipping  paper.  The  offerors  signature 
(or  that  of  his  agent  as  permitted  by 
§  172.205(d)(1))  on  the  shipping  paper  is 
its  certification  that  the  hazardous 
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material  is  prepared  for  transportation 
in  accordance  with  ?[MR  requirements. 

Even  in  the  absence  of  a  signed 
shipping  paper,  a  shipper  may  be 
responsible  for  assuring  compliance 
with  specific  pre-transportation 
requirements  if  other  factors  indicate 
that  a  particular  pre-transportation 
activity  has  been  completed.  For 
example,  if  a  shipper  has  loaded  a 
trailer  with  improperly  packaged 
hazardous  materials  and  requested  that 
a  carrier  pick  it  up  for  transport,  it  is 
fairly  clear  that  the  shipper  does  not 
intend  to  make  further  changes  to  the 
packages,  even  if  a  shipping  paper  has 
not  yet  been  executed. 

We  will  continue  to  exercise  our 
statutory'  authority  to  inspect  for 
compliance  with  the  HMR  requirements 
applicable  to  pre-transportation 
functions.  We  will  also  continue  to 
exercise  our  authority  to  take 
appropriate  enforcement  action  when 
we  discover  that  a  pre-transportation 
function  has  been  performed  in  a 
manner  that  does  not  comply  with  the 
HMR,  even  if  transportation  of  the 
hazardous  material  in  commerce  has  not 
yet  begun  [i.e.,  the  carrier  has  not  yet 
taken  possession  of  the  material)  or  has 
not  been  performed  at  all  [i.e., 
undeclared  shipments  offered  for 
transportation).  This  approach  is 
consistent  with  our  authority  under 
§  5103  of  Federal  hazmat  law  to  regulate 
activities  that  affect  the  safe  and  secure 
transportation  of  hazardous  materials  in 
commerce.  Also,  as  stated  above,  this 
approach  is  consistent  with  Congress' 
intent  that  the  HMR  requirements 
applicable  to  the  activities  we  propose 
to  define  as  "pre-transportation 
functions"  be  applied  and  enforced  in  a 
maiuier  that  promotes  uniformity  in 
those  areas. 

Several  coramenters  note  that  the 
NPRM  included  two  inconsistent 
descriptions  of  pre-transportation 
functions.  In  proposed  §  171.2.  we  listed 
14  activities;  in  proposed  §  171.8,  we 
inadvertently  omitted  one  listed 
activity.  In  this  final  rule,  we  corrected 
the  regulatory  text  to  make  the  two 
sections  consistent. 

The  NPRM  proposed  to  include  as  a 
"pre-transportation  function"  the 
providing  of  timely  and  complete 
information  as  to  the  HMR  requirements 
that  will  apply  to  the  transportation  of 
the  material  within  the  United  States  to 
the  shipper  and  the  forwarding  agent  at 
the  place  of  entry  into  the  United  States. 
Two  commenters  suggest  a  revision  to 
remove  the  phrase  "and  the  forwarding 
agent  at  the  place  of  entry  into  the 
United  States"  for  consistency  with 
applicable  Customs  requirements.  "The 
shipper,  to  be  in  compliance  with 


applicable  international  and  United 
States  regulations,  is  required  to  provide 
the  requisite  hazmat  information  to  the 
carrier  and/or  forwarding  agents  prior  to 
the  introduction  of  the  material  into 
international  transportation  and 
commerce.  Classification,  product 
description  (selection  of  shipping 
name),  package  selection,  testing, 
marking,  labeling  and  creation  of 
applicable  shipping  papers  should  all 
occur  before  the  material  reaches  the 
'place  of  entry  into  the  United  States.' 
Further,  communications  with  the 
involved  freight  forwarder  may  or  may 
not  involve  the  importer.  The  party 
responsible  for  obtaining  the 
transportation  generally  has  this 
relationship.  Removal  of  this  phrase 
from  the  regulation  will  continue  to 
meet  the  safety  and  communications 
requirements  intended  while  providing 
the  flexibility  of  clearance  now 
permitted  under  Customs  rules."  (E.I. 
DuPont  de  Nemours  and  Company)  We 
agree  and  have  made  the  suggested 
revision  in  this  final  rule. 

In  this  final  rule,  we  are  adopting  the 
definition  for  "pre-transportation 
function"  as  proposed  in  the  NPRM, 
with  the  revisions  suggested  by 
commenters  and  discussed  above. 

C.  Transportation  That  Is  "in 
Commerce" 

In  the  NPRM,  we  proposed  several 
definitions  to  clarify  the  applicability  of 
the  HMR  to  transportation  functions  and 
the  persons  who  perform  them.  Federal 
hazmat  law  requires  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  and  secure  transportation  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce.  As 
noted  above,  the  law  defines 
"transportation"  and  "commerce" 
separately.  Further,  Federal  hazmat  law 
authorizes  the  Secretary  of 
Transportation  to  apply  these 
regulations  to  persons  who  transport 
hazardous  materials  in  commerce  or 
cause  hazardous  materials  to  be 
transported  in  commerce. 

The  NPRM  proposed  to  include  in  the 
HMR  a  section  specifically  stating  that 
noncommercial  transportation  of 
hazardous  materials  is  not  subject  to  the 
HMR.  Consistent  with  numerous  letters 
of  interpretation  issued  over  the  past 
several  decades  (see  NPRM  discussion 
at  66  FR  32431-32432),  the  NPRM 
proposal  included  a  list  of  activities  that 
are  not  part  of  transportation  of  a 
hazardous  material  in  commerce  and, 
therefore,  not  subject  to  regulation 
under  the  HMR.  The  list  included:  (1) 
Transportation  by  private  individuals  in 
private  motor  vehicles  for  personal  use: 
(2)  transportation  by  government 


employees  for  government  purposes; 
and  (3)  rail  and  motor  vehicle 
movements  of  hazardous  material 
occurring  solely  within  a  contiguous 
facility  boundary  where  public  access  is 
restricted. 

Commenters  generally  agree  that 
transportation  of  hazardous  materials  by 
private  individuals  in  private  motor 
vehicles  for  personal  use  is  not 
transportation  in  commerce  and  is  thus 
outside  the  scope  of  authority 
delineated  in  Federal  hazmat  law. 
Similarly,  most  commenters  agree  that 
government  entities  transporting 
hazardous  materials  for  non-commercial 
purposes  are  not  "persons"  subject  to 
Federal  hazmat  law.  (See  49  U.S.C. 
5102(9).) 

One  commenter  disagrees  that 
transportation  of  hazardous  materials  by 
government  entities  for  government 
purposes  should  be  excluded  from 
regulation  under  the  HMR.  ""[We  do]  not 
see  why  hazardous  materials  being 
moved  '*    *    *  in  motor  vehicles,  aircraft 
or  vessels  operated  by  federal,  state  or 
local  government  employees  *   *   *' 
pose  any  less  of  a  threat  to  the  people 
of  the  United  States  than  those  of 
private  operators."  (E.I.  DuPont  de 
Nemours  and  Company)  Our  authority 
to  regulate  the  transportation  of 
hazardous  materials  is  restricted  by 
Federal  hazmat  law.  As  stated  above. 
Federal  hazmat  law  specifically 
excludes  government  entities  from 
regulation  when  moving  hazardous 
materials  for  a  non-commercial  purpose. 
Thus,  application  of  the  HMR  to  such 
movements  is  outside  the  scope  of  the 
Secretary's  regulatory  authority  under 
the  law. 

One  commenter  expresses  confusion 
about  movements  of  hazardous 
materials  that  occur  entirely  within  a 
contiguous  facility  boundary  where 
public  access  is  restricted.  The 
commenter  formulates  the  following 
scenario:  "Once  the  shipper  personnel 
have  loaded  the  hazardous  material  into 
the  cargo  tank,  it  is  then  returned  to  the 
central  staging  area  [within  the 
contiguous  facility  boundary].  If  the 
cartier  moves  the  loaded  cargo  tank 
from  the  loading  point  back  to  the 
central  staging  area  then  the  HMRs 
would  apply:  however,  if  [company] 
personnel  move  the  loaded  cargo  tank 
from  the  loading  area  back  to  the  central 
staging  area  then  the  HMR  would  not 
apply."  (Dow)  The  commenter  is  not 
correct.  As  described  in  the  NPRM  (66 
FR  32431)  and  adopted  in  this  final  rule, 
movement  of  hazardous  materials  that 
occurs  entirely  within  a  contiguous 
facility  boundary  where  public  access  is 
restricted  is  not  commercial 
transportation  and  therefore  is  not 
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subject  to  HMR  requirements,  even  if 
the  movement  is  conducted  by  a 
common  or  contract  carrier.  Thus,  for 
example,  movement  of  hazardous 
materials  between  Warehouse  A  and 
Warehouse  B  that  occurs  solely  within 
the  contiguous  boundaries  of  a  facility 
is  not  movement  in  commerce;  shipping 
paper,  UN  specification  packaging, 
labeling,  marking,  and  other  HMR 
requirements  do  not  apply  to  these 
types  of  movements. 

As  we  discussed  in  the  preamble  to 
the  NPRM  (66  FR  32432).  we  have 
indicated  in  letters  of  interpretation  that 
use  of  a  red  traffic  signal  or  road  closure 
to  deny  public  access  to  a  public 
highway  utilized  for  movements  of 
hazardous  materials  between  areas  of 
the  same  facility  makes  the  portion  of 
the  highway  to  which  access  is 
restricted  private.  Movements  of 
hazardous  materials  in  such 
circumstances  are  not  subject  to  the 
HMR.  The  same  conditions  apply  to  rail 
transportation  of  hazardous  materials 
that  utilizes  private  railroad  tracks  that 
cross  a  public  highway.  In  a  letter  of 
interpretation,  we  have  said  that  the 
HMR  apply  to  transportation  on  private 
tracks  that  are  not  part  of  the  general 
system  of  rail  transportation  if  the 
private  tracks  cross  a  public  highway 
and  access  to  the  tracks  is  not  controlled 
or  restricted  (May  4,  1998  RSPA  letter 
to  Amoco  Chemicals).  However,  if 
warning  lights  or  a  gate  restricts  access 
to  the  tracks  during  the  hazardous 
materials  movement,  then  the  HMR  do 
not  apply. 

Another  commenter  requests 
clarification  of  the  status  under  the 
HMR  of  emergency  vehicles,  such  as 
aircraft  rescue  and  firefighting  vehicles, 
that  are  owned  by  a  private  company 
and  respond  to  emergencies  on 
company  property.  The  commenter 
notes  that,  although  these  emergency 
vehicles  generally  operate  on  company 
property,  they  also  have  official  county 
identification  numbers  as  emergency 
vehicles  and  may  be  dispatched  to 
respond  to  incidents  in  the  community 
in  the  same  way  that  a  public  agency 
would  respond. 

Emergency  vehicles  owned  by  a 
company  are  not  regulated  under  the 
HMR  when  they  operate  solely  within 
the  contiguous  boundaries  of  a  facility 
to  respond  to  emergencies  at  the  facility. 
Further,  such  emergency  vehicles  are 
not  subject  to  HMR  requirements  when 
they  leave  company  property  to  respond 
to  emergencies  because  they  are  acting 
under  the  authority  of  the  local 
government,  which  treats  them  as  a 
government-operated  vehicle  for 
community  emergency  response. 
Similarly,  because  such  vehicles  operate 


under  local  government  authority,  they 
are  not  subject  to  HMR  requirements 
when  they  leave  company  property  for 
maintenance,  offsite  training,  or  other 
purposes. 

Tne  NTRM  included  transportation 
activities  of  state-chartered  and  -funded 
universities  as  noncommercial 
transportation,  unless  the  university 
transports  hazardous  materials  in 
furtherance  of  a  commercial  enterprise. 
One  commenter  suggests  that  "[tjhe 
definition  of  "in  commerce"  should  be 
expanded  to  include  state  entities  which 
are  engaged  in  private  enterprises  of  any 
percentage  If  a  state  entity  chooses  to 
allow  private  enterprises  to  use  its 
facilities  and  to  co-mingle  their 
hazardous  [materials]  w^ith  that  of  the 
state  entity,  the  state  entity  has  taken 
itself  out  of  the  'in  commerce' 
exception,"  (The  Frickey  Law  Firm)  We 
disagree.  A  state  entity  need  not  treat  all 
transportation  activities  as  commercial 
transportation  merely  because  some  of 
its  transportation  of  hazardous  materials 
is  in  furtherance  of  a  commercial 
enterprise. 

This  commenter  also  asks  for 
clarification  concerning  whether  the  use 
of  contractor  personnel  by  a  state- 
chartered  and  -funded  university  to 
perform  functions  regulated  under  the 
HMR  triggers  coverage  by  the  HMR. 
"[T]he  use  of  outside  contractors  by  a 
state  entity  *   *   *  should  be  clearly 
defined  as  falling  within  the  HMR." 
(The  Frickey  Law  Firm)  We  agree.  The 
NPRM  (66  FR  32431)  and  this  final  rule 
specifically  state  that  the  HMR  apply  to 
contractor  personnel  who  perform 
regulated  activities  related  to:  (1) 
Packaging  manufacturing,  maintenance, 
and  requalification;  (2)  pre- 
transportation  functions;  and  (3) 
transportation  functions  (see  §  171, 1(a). 
(b),  and  (c)). 

One  commenter  requests  clarification 
of  the  statements  in  the  NRPM  on  the 
applicability  of  the  HMR  to  movements 
of  hazardous  materials  within  an  airport 
facility.  "Proposed  §  171, 1(d)(4)  appears 
to  imply  that  movement  [of  hazardous 
materials]  by  or  aboard  ramp  vehicles 
[at  an  airport] — either  containerized 
cargo  on  dollies  or  uncontainerized 
packages  on  carts,  or  ramp  vehicles 
making  ramp  transfers  of  packages — 
could  require  the  issuance  of  shipping 
papers  to  those  on-airport  drivers.  At 
the  time  that  hazardous  materials  are 
staged  for  flight,  they  are  fully  prepared 
for  pickup  prior  to  air  transportation 
and  delivery  subsequent  to  air 
transportation.  All  hazard 
communications  and  notifications  are  in 
place  for  ground  handlers  and  flight 
crew.  Any  requirement  for  additional 
shipping  papers  for  the  on-airport 


drivers  of  these  incidental  ramp 
vehicles  would  impose  an  unjustified 
cost  and  obstructive  delay  of  airport 
operations."  (Air  Transport  Association) 
This  commenter  suggests  that  the  NPRM 
proposed  to  "abandon"  our  past  policy 
of  excluding  intra-facility  movements  of 
hazardous  materials  from  regulation 
under  the  HMR  because  the  language  of 
§  171.1(d)(4)  included  the  phrase  "other 
than  at  a  transportation  facility"  when 
describing  movements  of  hazardous 
materials  within  a  contiguous  facility 
boundary. 

The  NPRM  (66  FR  32431)  cited  letters 
of  interpretation  that  clarified  that  the 
HMR  do  not  apply  to  intra-facility 
movements  of  hazardous  materials  that 
take  place  entirely  on  private  property 
or  where  public  access  is  denied  or 
restricted.  Such  movements  are  not  "in 
commerce"  and.  therefore,  are  not 
subject  to  regulation  under  the  HMR.  At 
an  airport,  such  movements  include 
transfers  of  hazardous  materials  used  for 
aircraft  maintenance  and  refueling 
operations  from  one  location  to  another 
within  the  airport's  boundaries. 

As  the  NPRM  noted,  baggage  or 
packages  offered  to  airlines  for 
transportation  are  subject  to  HMR 
requirements  during  that  portion  of 
transportation  that  takes  place  in  the 
airport  and  thereafter.  Thus,  for 
example,  the  prohibitions  in  the  HMR 
applicable  to  hazardous  materials  that 
may  not  be  carried  in  baggage  on  board 
an  aircraft  apply  to  baggage  that  is 
brought  to  an  airport  and  transported 
through  the  airport  to  an  airplane. 
Similarly,  requirements  for  hazardous 
materials  offered  as  cargo  to  an  airline 
apply  when  the  airline  accepts  the 
package  for  transportation  and  during 
its  movement  at  the  airport  prior  to 
loading  onto  an  airplane.  This  statement 
should  not  be  interpreted  to  mean  that 
an  airline  must  complete  a  separate 
shipping  paper  each  time  cargo  is 
transferred  through  the  airport  to  or 
from  an  airplane.  Rather,  our  intention 
is  to  make  clear  that  requirements  for 
appropriate  packaging,  marking, 
labeling,  emergency  response 
information,  shipping  documentation, 
and  the  like  continue  to  apply  while  the 
cargo  is  moving  on  airport  property.  The 
NPRM  did  not  propose  an  abandonment 
of  our  long-standing  interpretation  of 
the  meaning  of  "transportation  that  is  in 
commerce,  "  Rather,  the  NPRM,  and  this 
final  rule,  reiterate  this  long-standing 
interpretation  and  make  it  explicit  in 
the  HMR.  We  agree  that  the  phrase 
"other  than  at  a  transportation  facility" 
as  used  in  the  NPRM  is  misleading  and 
have  removed  it  in  this  final  rule. 

Note  that  for  rail  transportation, 
certain  intra-facility  movements  may  be 
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subject  to  HMR  requirements.  For 
example,  movements  within  railyards  to 
assemble  rail  cars  containing  hazardous 
materials  into  trains  are  subject  to 
applicable  HMR  requirements.  Ln 
addition,  facilities  at  which  rail  cars 
containing  hazardous  materials  are 
received,  stored,  or  handled  during 
transportation  must  maintain  emergency 
response  information  applicable  to  the 
hazardous  materials  in  accordance  with 
§172.602  of  the  HMR. 

The  NPRM  proposed  to  except  from 
coverage  under  the  HMR  "any  matter 
subject  to  the  postal  laws  and 
regulations."  One  commener  opposes 
this  exception.  "RSPA  does  not  provide 
a  reason  for  this  exemption  or  indicate 
what  precautions  are  in  place  or  are 
being  implemented  to  justifv'  this 
position.  The  fact  that  all  items 
transported  by  the  U.S.  Postal  Service 
(USPS)  will  enter  the  transportation 
svstom  at  some  point  and  will  be 
transported  by  commercial  carriers 
should  be  of  utmost  interest  and 
concern  to  RSPA."  (National 
Transportation  Safety  Board)  The 
exception  for  matter  covered  by  postal 
laws  and  regulations  is  based  on  Federal 
hazmat  law,  which  explicitly  excludes 
the  U.S.  Postal  Service  from  the 
definition  of  "persons"  to  whom 
Federal  hazmat  law  and  the  regulations 
issued  thereunder  apply.  49  U.S.C. 
5102.  The  statute  also  explicitly 
excludes  from  its  application  "any 
matter  that  is  subject  to  the  postal  laws 
and  regulations  of  the  United  States 
under  this  chapter  or  title  18  or  39."  49 
U.S.C.  5126. 

In  the  NPRM,  we  proposed  to  define 
"commerce"  to  mean  trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  between  a  place  in  a  state 
and  a  place  outside  of  the  state:  or  that 
affects  trade  or  transportation  between  a 
place  in  a  state  and  a  place  outside  of 
the  state.  Several  commenters  disagree 
with  this  proposed  definition,  noting 
that  it  appears  to  exclude  intrastate 
commerce.  "Congressional  instructions 
to  the  Secretary'  *   *    *  Indicate  that  the 
Secretary  ■*    *    *  shall  issue  regulations 
for  the  safe  transport  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.'  [49  U.S,C, 
5103(b)(l)l  The  definition  of  the  term 
'commerce'  •   *   *  should  reflect  this 
instruction  and  be  enlarged  to  include 
hazardous  materials  movements  within 
a  state  as  well  as  those  in  interstate 
commerce.  Such  a  change  would  reflect 
current  practice  and  is  *    *    *  consistent 
with  current  understanding  *    *    *"  (E.I. 
Dupont  de  Nemours  and  Company)  We 
agree.  The  definition  proposed  in  the 
NPRM  is  consistent  with  the  definition 
of  "commerce"  in  §§  5102  and  5103  of 


Federal  hazmat  law.  However,  the 
language  in  §  5103(b)  is  more  explicit 
concerning  the  Secretary's  authority  to 
regulate  intrastate  commerce.  In  this 
final  rule,  we  revised  the  definition  of 
"commerce"  as  suggested  by 
commenters  to  clearly  include  intrastate 
transportation  as  specified  in  §  5103  of 
Federal  hazmat  law. 

D.  Transportation  Functions  Subject  to 

theHME 

The  NPRM  proposed  that,  for 
purposes  of  applicability  of  the  HMR, 
transportation  in  commerce  begins 
when  a  carrier  takes  physical  possession 
of  a  hazardous  material  for  the  purpose 
of  transporting  it  and  continues  until 
the  package  containing  the  hazardous 
material  is  delivered  to  the  destination 
indicated  on  the  shipping 
documentation  under  which  the 
hazardous  material  is  moving.  This 
proposal  was  based  on  our  conclusion 
that  the  key  word  in  the  definition  of 
"transportation  "  in  Federal  hazmat  law- 
is  "movement."  We  proposed  to  define 
"movement  "  to  mean  "die  physical 
transfer  of  a  hazardous  material  from 
one  geographic  location  to  another  by 
rail  car,  aircraft,  motor  vehicle,  or 
vessel."  Because  a  carrier  "moves"  a 
hazardous  material,  transportation  in 
commerce  necessarily  involves 
activities  performed  by  a  carrier  in 
connection  with  the  movement  of  a 
hazardous  material.  Thus,  under  the 
NPRM  proposal,  all  loading,  unloading, 
and  storage  functions  performed  by  a 
carrier  in  the  course  of  transporting  a 
hazardous  material  in  commerce  would 
be  subject  to  the  HMR. 

A  number  of  commenters  support  this 
demarcation  of  the  beginning  and  end 
points  of  transportation  in  commerce. 
"We  believe  that  the  definition  of  'in 
transportation'  must  be  a  simple  one 
which  is  applied  uniformly  to  all  types 
of  containers  under  all  types  of 
circumstances.  Transportation  in 
commerce  should  begin  when  a  carrier 
accepts  and  exercises  control  over  a 
hazardous  material  for  purposes  of 
transporting  it  and  ends  when  the 
carrier  relinquishes  control  of  the 
shipment."  (Monsanto  Company;  see 
also  Arkansas  Department  of 
Environmental  Quality,  Contra  Costa 
Health  Services,  Environmental 
Technologj-  Council,  International 
Brotherhood  of  Teamsters.  International 
Warehouse  Logistics  Association, 
County  of  Los  Angeles  Fire  Department, 
and  National  Propane  Gas  Association) 
However,  many  commenters  disagree 
with  the  NPRM  approach.  Most  of  these 
commenters  state  that  a  definition  of 
"transportation  in  commerce"  should 
include  all  loading  and  unloading 


operations  involving  hazardous 
materials  and  suggest  broadening  the 
proposed  definition  accordingly. 

In  making  the  case  for  a  broader 
definition  for  "transportation  in 
commerce,"  several  commenters  suggest 
that  we  have  misread  Federal  hazmat 
law.  "(Federal  hazmat  law]  defines 
transportation  as  (he  movement  of 
property  and  loading,  unloading,  or 
storage  incidental  to  the  movement.'  49 
U.S.C.  5102(12).  The  grammatical 
construction  of  the  definition  makes 
clear  that  the  term  'storage'  is  modified 
by  the  phrase  'incidental  to  the 
movement.'  while  the  terms  'loading' 
and  'unloading'  stand  by  themselves.  As 
such.  RSPA  has  jurisdiction  over  all 
loading  and  unloading  of  hazardous 
materials  that  are  transported,  while 
RSPA's  jurisdiction  over  storage 
activities  is  limited  to  those  storage 
activities  that  are  incidental  to  the 
movement/transportation  of  the 
materials.  "  (American  Trucking 
Associations)  We  disagree.  If  Congress 
had  intended  DOT's  statutory'  authority 
to  include  all  loading  and  unloading  of 
hazardous  materials  that  are 
transported.  Federal  hazmat  law  would 
have  defined  'transportation"  to  mean 
"the  movement,  loading,  and  unloading 
of  property,  and  storage  incidental  to 
the  movement."  There  is  no  legislative 
history  on  this  point.  However,  it  is 
clear  that  Congress  intended  the  phrase 
"incidental  to  the  movement"  to  modify 
the  terms  "loading,"  "unloading,"  and 
"storage."  This  language  and  our 
interpretation  of  it  are  longstanding, 
dating  back  to  the  Hazardous  Materials 
Transportation  Act  of  1975.  Congress 
has  had  a  number  of  opportunities  to 
change  the  language  and  our 
interpretation  in  subsequent 
authorization  legislation,  but  has  not 
elected  to  do  so.  The  fact  that  Congress 
continued  to  incorporate  the  language  at 
issue  in  the  Hazardous  Materials 
Uniform  Safety  Act  of  1990  and  the 
recodification  of  Federal  hazmat  law  in 
1994  indicates  that  our  position 
regarding  this  language  is  correct. 

Many  commenters  suggest  a  broader 
definition  for  "transportation  in 
commerce.  "  These  commenters  say  that 
"  '[tjransportation  in  commerce'  should 
begin  when  a  hazardous  material  first 
begins  to  flow  into  a  bulk  package  or 
when  a  non-bulk  package  is  loaded  onto 
a  transport  conveyance  (truck  trailer, 
railcar.  ocean  or  intermodal  container) 
and  continue  until  that  material  is 
removed  from  the  bulk  package  or  the 
non-bulk  packages  are  removed  from  the 
transportation  conveyance.  *   *   *  [Bjulk 
packages  should  remain  in 
'transportation  in  commerce'  and 
subject  to  the  HMR  so  long  as  any 
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residue  of  hazardous  material  remains." 

(American  Chemistr\-  Council)  Other 
commenters  suggest  that  DOT  or  UN 
specification  bulk  packagings  should  be 
regarded  as  "instruments  of  commerce" 
and  should  he  "under  DOT's 
jurisdiction  at  all  times  and  in  all 
places."  (Dangerous  Goods  Advisory 
Council) 

We  disagree.  As  ue  stated  in  the 
NPRM,  in  clarifying  the  appiu;ability  of 
the  HMR.  we  must  consider  how  such 
clarification  will  affect  other  Federal 
and  non-Federal  programs  that  govern 
hazardous  materials  operations  at  fixed 
facilities.  We  must,  therefore,  look  to 
Congressional  and  agency  intent  as 
expressed  in  the  body  of  statutes  and 
regulations  exercising  Federal 
jurisdiction  over  hazardous  materials 
where  transportation  and  non- 
transportation  activities  intersect.  The 
Occupational  Safety  and  Health  .^ct 
(OSH  Act),  which  provides  the  statutory 
authority  for  regulatory  programs 
administered  by  O.SHA.  the  authorizing 
statutes  for  the  regulatory  programs 
administered  by  EPA.  and  the 
Organized  Crime  Control  Act  of  1970, 
which  provides  the  statutory-  basis  for 
ATF  programs  applicable  to  the  safety 
and  security  of  explosives,  express 
different  statutory'  purposes.  We  must 
interpret  and  implement  Federal  hazmat 
law  in  a  way  that  fulfils  its  statutorv 
purpose  and  is  consistent  with  the 
statutory  purposes  of  the  OSH  Act.  the 
Organized  Crime  Control  Act.  and  EPA's 
statutes. 

A  broad  definition  of  "transportation 
in  commerce"  that  encompasses  all 
activities  that  occur  beginning  when  a 
bulk  packaging  is  filled  and  contmuing 
until  no  residue  of  hazardous  material 
remains  or  that  considers  DOT  or  UN 
specification  bulk  packagings  to  be 
"instruments  of  commerce"  would 
result  in  DOT  regulation  of  long-term 
storage  operations  at  both  shipper  and 
consignee  facilities.  This  would  have 
the  effect  of  limiting  and.  perhaps, 
precluding  regulation  of  hazardous 
materials  stored  at  fixed  facilities  by 
other  Federal  and  non-Federal 
government  agencies.  Federal  and  non- 
Federal  programs  for  worker  and 
envirorunental  protection  and  the  safety 
and  security  of  explosives,  established 
under  the  OSH  Act.  EPA's  authorizing 
statutes,  and  the  Organized  Crime 
Control  Act,  could  be  adverselv  affected. 
Such  an  outcome  clearlv  would  be 
contrar)  to  the  intent  of  Congress  as 
expressed  in  these  laws  and  Federal 
hazmat  law. 

Commenters  also  suggest  that 
broadening  the  proposed  definition  of 
"transportation  in  commerce"  in  the 
NPRM  supports  one  of  the  primary 


purposes  of  Federal  hazmat  law — to 
promote  nationally  uniform  regulations 
applicable  to  hazardous  materials 
transportation.  "It  has  long  been 
recognized  that  safety  is  enhanced 
dramatically  when  there  are  national, 
uniform  standards  governing  the 
conduct  at  issue.  Management  efforts  to 
track,  implement,  and  report  on 
different  local,  state,  and  Federal 
regulations  only  bring  confusion  and 
therefore,  decrease  the  level  of  safety  to 
our  society  and  the  environment." 
(National  Paint  and  Paint  Coatings 
Association,  Inc.]  Ma.ny  commenters 
suggest  that  the  proposed  definition  in 
the  NPRM,  which  keys  transportation  in 
commerce  to  carrier  control  and 
possession  of  a  hazardous  material,  will 
make  it  "unmanageable  to  comply  with 
the  separate  requirements  of  various 
Federal,  state,  and  local  authorities. 
This  will  invite  state  and  local 
government  to  create  different  and 
perhaps  conflicting  rules  regarding  the 
loading  and  unloading  of  hazardous 
materials  destined  for  or  emerging  from 
transportation  and  performed  bv 
persons  other  than  the  carrier's  driver. 
Furthermore,  this  proposal  would 
provide  for  local  and  state  jurisdictions 
to  set  forth  hazardous  materials 
regulations  without  guidance  or 
oversight  by  DOT."  (American 
Chemistrv'  Council)  Another  commenter 
suggests  that  "if  [a  company]  has 
multiple  facilities  within  the  United 
States  then  arguably  each  facility  may 
be  subject  to  differing  state  and  local 
laws  and  regulations,  thus  precluding 
[the  company]  from  implementing  a 
consistent,  best  practices  safety 
program.  Uniformity  is  essential  in  the 
handling  and  transport  of  hazardous 
materials."  (Dow) 

Commenters  misunderstand  the 
reason  for  nationally  uniform 
regulations  applicable  to  the 
transportation  of  hazardous  materials. 
As  commenters  note,  nationally  uniform 
regulations  facilitate  transportation  by 
eliminating  the  necessity  to  comply 
with  conflicting  sets  of  regulations  as 
hazardous  materials  move  across 
jurisdictional  boundaries.  Further,  as 
commenters  also  agree,  nationally 
uniform  regulations  enhance 
transportation  safety  by  reducing 
confusion  and  simplifying  the  task  of 
compliance.  "Uniformity,  clarity  and 
consistency  are  essential  when 
addressing  the  movement,  loading, 
unloading,  and  storage  of  hazardous 
materials  in  intrastate  and  interstate 
commerce."  (Dow)  We  agree.  However, 
there  is  no  transportation  safety 
rationale  for  nationally  uniform 
regulations  applicable  to  fixed  facility 


operations  other  than  activities  defined 
in  this  final  rule  as  pre-transportation  or 
transportation  functions.  The  employees 
at  a  fixed  facility  do  not  cross 
jurisdictional  lines  and  so  are  not  faced 
with  the  possibility  of  complying  with 
different  sets  of  possibly  conflicting 
regulatory'  requirements.  Further, 
Congress  recognized  that  non- 
transportation  operations  involving 
hazardous  materials  at  fixed  facilities 
need  not  be  governed  by  one  set  of 
nationally  uniform  regulations  in  both 
the  OSH  Act  and  the  various  statutes 
that  authorize  EPA's  programs  bv 
explicitly  permitting  non-Federal 
entities  to  impose  requirements  for 
worker  or  environmental  protection  at 
fixed  facilities  that  are  more  stringent 
than  Federal  requirements.  As  we  stated 
in  the  NPRM,  Congress  expressly 
recognized  that  state  and  local 
governments  have  a  legitimate  role  in 
the  regulation  of  hazardous  materials  at 
fixed  facilities,  and  this  role  should  be 
accommodated  to  the  extent  possible 
within  the  context  of  a  nationally 
uniform  hazardous  materials 
transportation  safety  regulatory 
program.  Our  definitions  for  pre- 
transportation  and  transportation 
functions,  as  proposed  in  the  NPRM  and 
adopted  with  modifications  in  this  final 
rule,  provide  a  set  of  nationally  uniform 
regulations  governing  functions  that 
affect  the  safe  transportation  of 
hazardous  materials  in  commerce  and 
governing  the  actual  transportation  in 
commerce  of  hazardous  materials.  At 
the  same  time,  the  definitions  adopted 
in  this  final  rule  permit  other  Federal 
agencies,  states,  and  local  governments 
to  exercise  their  legitimate  regulatory- 
roles  at  fixed  facilities. 

A  number  of  commenters  assert  that, 
in  the  NPRM.  RSPA  proposed  to 
"withdraw"  from  the  regulation  of 
loading,  unloading,  and  storage 
incidental  to  movement  in  a  way  that  is 
inconsistent  with  our  Congressional 
mandate.  "*   *   *  Congress  has  directed 
DOT  to  take  a  broad  approach  to  the 
regulation  of  hazardous  materials 
transportation.  RSPA's  proposal  to 
adopt  a  narrow  definition  of 
'transportation  in  commerce'  and 
withdraw  from  its  regulation  of  loading, 
unloading,  and,  to  a  significant  extent, 
incidental  storage  is  inconsistent  with 
its  Congressional  mandate," 
(Association  of  American  Railroads)  A 
careful  reading  of  the  NPRM  indicates 
that  this  is  not.  in  fact,  the  case. 

As  we  stated  in  the  NPRM,  the 
regulatory  clarifications  we  proposed 
are  based  on  long-standing 
administrative  decisions  and  regulatory- 
interpretations,  which  were  cited  in  the 
NPRM  (66  FR  32432-32436)  and 
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included  in  the  docket.  Under  the 
NPRM  and  this  final  rule,  the  HMR 
applv  to  the  loading  of  packaged  or 
containerized  hazardous  materials  into 
transpfirt  vehicles  or  freight  containers 
and  the  filling  of  bulk  packagings.  such 
as  cargo  tanks  and  rail  tank  cars,  in  the 
same  manner  that  the  HMR  currently 
applv  to  such  operations.  Similarly, 
under  the  NPRM  and  this  final  rule,  the 
HMR  apply  to  incidental  storage  of 
hazardous  materials  in  the  same  manner 
as  currently.  The  only  changes  proposed 
in  the  NPRM  to  the  cyrrent  applicability 
of  the  HMR  involve  certain  rail  storage 
and  unloading  operations.  Rail  issues 
are  discussed  in  more  detail  below. 

Loadin<i  incidental  to  nwvement.  The 
NPRM  proposed  that,  for  purposes  of 
applicabilitv  of  the  HMR,  loading 
incidental  to  movement  is  loading 
associated  with  such  movement.  Thus, 
the  NPRM  proposed  to  define  "loading 
incidental  to  movement"  to  mean 
loading  of  a  hazardous  material  onto  a 
transport  vehicle,  aircraft,  or  vessel  or 
into  a  bulk  packaging  for  purposes  of 
transporting  it  when  performed  by  a 
person  employed  by  or  under  contract 
to  a  for-hire  carrier.  For  private  carriers, 
the  NPRM  proposed  to  define  "loading 
incidental  to  movement"  to  mean 
loading  of  a  hazardous  material  onto  a 
transport  vehicle,  aircraft,  or  vessel  or 
into  a  bulk  packaging  for  purposes  of 
transporting  it  when  performed  by  the 
driver  of  the  motor  vehicle  into  which 
the  hazardous  material  is  being  loaded 
immediately  prior  to  movement  in 
commerce  of  the  hazardous  material. 
Many  commenters  express  concern 
about  the  proposed  definition  for 
"loading  incidental  to  movement." 
Much  of  this  concern  relates  to  the  way 
that  the  NPRM  attempted  to  divide 
loading  activities  into  pre-transportation 
and  transportation  activities.  Thus,  one 
commenter  suggests  that  "(nlo  other 
federal  agency  has  similar  rules 
governing  the  mechanics  of  loading 
*   *   *  hazardous  materials  *   *    *  For 
example,  DOT  regulates  the  blocking 
and  bracing  of  packages  in  vehicles,  If 
DOT  walks  away  from  the  function  of 
loading  *    *    *  by  non-carrier  personnel, 
no  other  federal  agency  has  rules  to  fill 
the  void  on  a  safety  concern  so 
fundamental  as  blocking  and  bracing 
freight."  (In.stitute  of  Makers  of 
Explosives)  As  discussed  under  "Pre- 
Transportation  Functions"  above, 
blocking  and  bracing  and  segregation  of 
hazardous  materials  in  a  transport 
vehicle  or  freight  container  are  and  will 
continue  to  be  regulated  functions 
under  the  HMR.  irrespective  of  the 
entity  that  performs  the  function.  This 
final  rule  modifies  the  proposed 
definitions  for  "pre-transportation 


functions"  and  "loading  incidental  to 
movement"  to  clarifv  this  point. 

Commenters  are  also  concerned  that, 
under  the  NPRM  proposal  for  defining 
"loading  incidental  to  movement,"  it 
appeared  that  the  HMR  would  not  apply 
to  the  loading  of  bulk  packagings  for 
transportation  in  commerce. 
Commenters  appear  to  have 
misunderstood  this  aspect  of  the  NPRM. 
Loading  or,  more  accurately,  filling  of  a 
bulk  packaging,  such  as  a  cargo  tank  or 
rail  tank  car,  for  purposes  of 
transporting  it  is  now  and  will  continue 
to  be  a  regijated  function  under  the 
HMR  whether  the  function  is  performed 
by  shipper  or  carrier  personnel.  To 
eliminate  confusion  on  this  point,  this 
final  rule  clarifies  that  filling  of  a  bulk 
packaging  and  securing  its  closures  is  a 
pre-transportation  function  subject  to 
HMR  requifements.  The  final  rule  also 
clarifies  that  for  a  bulk  packaging, 
"loading  incidental  to  movement" 
means  filling  of  and  securing  the  • 
closures  on  a  bulk  packaging  by  carrier 
personnel  or  in  the  presence  of  carrier 
personnel  for  the  piu-pose  of 
transporting  it.  Thus,  filling,  or  loading, 
of  a  bulk  packaging  for  the  purpose  of 
transporting  it  is  regulated  under  the 
HMR  as  a  pre-transportation  function  if 
a  shipper  performs  such  filling  or  as  a 
transportation  function  if  a  carrier 
performs  such  filling.  Irrespective  of  the 
entity  performing  the  function,  filling, 
or  loading,  of  a  bulk  packaging  is 
regulated  under  the  HMR. 

It  is  important  to  note,  however,  that, 
even  where  the  HMR  specify 
requirements  for  loading  a  packaging  or 
container,  OSHA  requirements  may  also 
apply.  For  example,  the  HMR  specif\' 
filling  limits  for  most  hazmat 
packagings,  including  bulk  packagings. 
Further,  the  HMR  specify  valving, 
piping,  hose,  and  similar  requirements 
as  part  of  the  specification  packaging 
requirements  for  authorized 
transportation  of  hazardous  materials. 
OSHA  regulations  cover  operational 
procedures  for  loading  operations  with 
which  a  facility  must  comply  and 
include  requirements  for  facility 
equipment  used  for  such  loading 
operations.  Persons  who  perform 
loading  operations  generally  will  have 
to  comply  with  both  the  HMR  and 
OSHA  requirements.  Similarly,  EPA 
requirements  for  enviroiunental 
protection  that  relate  to  loading 
operations — such  as  requirements  for 
secondary  containment  or  vapor 
recovery — may  also  apply. 

Unloading  incidental  to  movement. 
The  NPRM  proposed  that,  for  purposes 
of  applicability  of  the  HMR,  unloading 
incidental  to  movement  is  unloading 
associated  with  such  movement.  Thus, 


the  NPRM  proposed  to  define 
"unloading  incidental  to  movement"  to 
mean  unloading  of  a  hazardous  material 
from  a  transport  vehicle,  aircraft,  or 
vessel  or  from  a  bulk  packaging  when 
performed  by  a  person  employed  by  or 
under  contract  to  a  for-hire  carrier.  For 
private  carriers,  the  NPRM  proposed  to 
define  "unloading  incidental  to 
movement"  to  mean  unloading 
performed  by  the  driver  of  the  motor 
vehicle  from  which  the  hazardous 
material  is  being  unloaded  immediately 
after  movement  in  commerce  is 
completed.  Under  the  proposed 
definition,  hazardous  materials 
unloading  operations  performed  by 
consignees  would  not  be  subject  to  HMR 
requirements  because  they  occur  after 
movement  of  the  hazardous  materials  in 
commerce  is  completed. 

The  preamble  to  the  NPRM  noted 
that,  for  the  most  part,  our  proposed 
definition  of  unloading  incidental  to 
movement  is  consistent  with  current 
HMR  requirements,  letters  of 
interpretation,  and  administrative 
decisions  we  have  issued  to  clarif\'  the 
applicability  of  the  HMR  to  unloading 
operations  (66  FR  32433).  As  the 
preamble  discussed,  the  proposals  in 
the  NPRM  applicable  to  rail  tank  car 
unloading  operations  represent  a  change 
from  current  practice  and  interpretation. 
Currentlv,  the  tank  car  unloading 
requirements  in  Pcirt  174  of  the  HMR 
apply  to  all  unloading  operations. 
However,  we  suggested  in  the  preamble 
to  the  NPRM  that  rail  tank  car  unloading 
operations  performed  by  consignee 
personnel  generally  should  be 
considered  part  of  a  manufacturing 
process  rather  than  part  of 
transportation. 

Most  commenters  disagree  with  our 
proposed  definition.  "This  is  a 
significant  change  from  current  policy. 
No  other  federal  agency  has  similar 
rules  covering  this  issue  and  cannot  fdl 
this  void."  (National  Association  of 
Chemical  Distributors)  Other 
commenters  assert  that  the  NPRM 
represents  an  effort  by  RSPA  to 
relinquish  its  regulatory  authority.  "The 
Department  of  Transportation's  proposal 
to  relinquish  its  regulatory  authority 
over  'post-transportation'  functions  such 
as  storage  during  movement  and 
unloading  yet  retaining  its  regulatory 
authority  over  'pre-transportation' 
functions  and  transportation  in 
commerce'  functions  will  jeopardize 
transportation  safety  as  well  as 
adversely  impact  the  cost  of  hazardous 
materials  transportation.  "  (Air  Products 
and  Chemicals,  Inc.)  Other  commenters 
express  concern  about  the  "transfer"  of 
regulatory  authority  from  DOT  to  OSHA 
or  EPA.  "This  proposed  rule  (HM-223) 
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transfers  some  of  the  oversight 
responsibilities  concerning  the  *   *   * 
unloading  *    *    *  of  hazardous  materials 
from  the  U.S.  Department  of 
Transportation  *   *   *  to  other  federal 
agencies,  such  as  the  Environmental 
Protection  Agency  *    *   *  and  the 
Occupational  Safety  and  Health 
Administration  *   *   *.  [We]  are 
concerned  that  this  transfer  of  authoritv 
and  jurisdiction  *    *    *  could  result  in 
regulator\'  gaps  and  confusion  about 
which  agency  is  responsible  for 
enforcing  these  regulations.  Also  in 
question  is  the  ability  of  other  federal 
agencies  to  assume  additional  oversight 
responsibilities  and  whether  these 
agencies  would  have  the  personnel, 
resources,  or  expertise  to  effectively 
monitor  compliance  with  regulations 
*    *    *"  (American  Road  and 
Transportation  Builders  Association) 
Similarly,  "[We  are)  specifically 
concerned  about  the  lack  of  expertise 
that  personnel  from  [other  Federal 
agencies]  have  in  rail  tank  car  design, 
cargo  tank  design,  and  the  operational 
parameters  associated  with  bulk 
container  *    *    *  unloading.  [We  are]  not 
convinced  that,  if  RSPA  relinquishes  its 
regulatory  authority  over  hazardous 
materials  *   *   *  unloading  operations, 
other  federal  and  state  agencies  will  be 
able  to  effectively  exercise  the  necessary 
safety  oversight  of  these  ver}'  specific 
areas  of  transportation."  (National 
Transportation  Safety  Board) 

The  NPRM  proposals  concerning  the 
definition  of  "unloading  incidental  to 
movement"  do  not  represent  an  effort 
on  our  part  to  relinquish  or  abdicate  our 
authority  or  transfer  our  authoritv  to 
other  Federal  agencies.  As  we  stated  in 
the  NPRM,  generally  our  proposals 
concerning  unloading  incidental  to 
mo\ement  are  consistent  with  current 
HMR  requirements,  letters  of 
interpretation  and  administrative 
decisions  we  have  issued  to  clarify  the 
applicahilitv  of  the  HMR  to  unloading 
operations  from  transport  \ehicles  and 
bulk  packagings  other  than  rail  tank 
cars.  Further,  except  for  rail  tank  car 
unloading,  we  have  never  promulgated 
regulations  applicable  to  "post 
transportation  functions"  at  consignee 
facilities.  The  HMR  are  promulgated 
under  the  mandate  in  49  U.S.C.  5103(b) 
that  the  Secretary   'prescribe  regulations 
for  the  safe  transportation  of  hazardous 
material  in  intrastate,  interstate,  and 
foreign  commerce."  (Emphasis  added.) 
Section  5103(b)(1)(B)  provides  that  the 
HMR  "shall  govern  safety  aspects  of  the 
transportation  of  hazardous  material  the 
Secretary  considers  appropriate." 
(Emphasis  added.) 

Congress  recognized  that  post- 
transportation  activities  should  be 


regulated  bv  Federal  agencies,  such  as 
OSHA,  EPA,  and  ATF,  that  generally 
have  authority  to  regulate  non- 
transportation  activities  at  fixed 
facilities.  For  example.  Congress 
directed  that  OSHA,  and  not  DOT,  issue 
regulations  to  require  labels  and 
placards  affixed  to  hazardous  materials 
packages  in  accordance  with  the  HMR 
to  remain  on  the  packages  after  delivery 
until  they  are  emptied.  (See  section  29, 
Public  law  101-615,  1990.) 

Commenters  are  correct  that  the 
NPRM  proposals  applicable  to 
unloading  of  rail  tank  cars  are  a  change 
from  current  practice  and  interpretation. 
As  stated  in  the  NPRM,  the  proposals 
applicable  to  rail  tank  car  unloading 
operations  stem  from  changes  in  the 
way  rail  tank  cars  are  used  in 
manufacturing  processes  and  are 
consistent  with  RSPAs  current 
regulation  of  cargo  tank  unloading 
operations. 

Despite  commenters'  opposition,  we 
continue  to  believe  that  the  unloading  of 
a  rail  tank  car  directly  into  a 
manufacturing  process  is  more  properly 
considered  part  of  a  manufacturing 
operation,  not  a  transportation 
operation.  The  rail  tank  car  has  been 
delivered  to  the  consignee  by  the  rail 
carrier;  in  many  cases,  the  rail  tank  car 
sits  for  several  days,  weeks,  or  even 
months  prior  to  commencement  of  the 
unloading  operation.  Commenters  assert 
that,  because  the  vessel  being  unloaded 
is  a  DOT  or  UN  specification  packaging, 
all  operations  related  to  that  vessel 
should  be  subject  to  regulation  under 
the  HMR.  This  position  is  difficult  to 
support.  DOT  or  UN  specification 
packagings  are  used  for  many  purposes 
besides  transportation.  For  example, 
firefighters"  equipment  includes  DOT 
specification  cylinders  as  part  of  self- 
contained  breathing  apparatus.  The 
DOT  cylinder  itself  remains  subject  to 
DOT  requirements  for  repair  and 
maintenance.  However,  no  one  would 
assert  that  DOT  should  develop 
regulations  for  firefighters'  use  of  self- 
contained  breathing  apparatus  merely 
because  that  apparatus  incorporates  a 
DOT  specification  packaging.  Similarly, 
it  is  difficult  to  argue  that 
manufacturing  operations  should  be 
subject  to  regulation  under  the  HMR 
merely  because  such  operations  may 
incorporate  a  DOT  or  UN  specification 
packaging  as  part  of  the  process.  OSHA 
is  the  Federal  agency  charged  by  the 
Congress  with  workplace  safety 
oversight.  OSHA  has  detailed 
requirements  for  process  safety 
management  that  apply  to  all  aspects  of 
the  manufacturing  process,  including 
rail  tank  car  unloading  into  a  process. 
The  OSHA  process  safety  management 


standard  is  considerably  more 
comprehensive  than  the  current 
regulations  in  §  174.67  of  the  HMR  that 
apply  to  rail  tank  car  unloading 
operations.  Overlaying  the  requirements 
in  §  174.67  with  the  OSHA  process 
safety  management  standard  creates  a 
duplicative  and  redundant  regulatory 
regime  that  is  confusing,  potentially 
costly,  and  unnecessary. 

Other  commenters  assert  that  the 
applicability  of  the  HMR  should  be 
determined  based  on  the  function,  not 
on  the  status  of  the  person  performing 
the  function.  "[A]n  individual's 
employment  or  occupation  should  [not] 
dictate  whether  the  HMR  is  applicable 
to  the  functions  being  performed.  Each 
entity  performing  these  functions 
should  be  subject  to  the  same 
operational  requirements,  including 
training.  Thus,  the  HMR  should  be 
applicable  to  these  functions  regardless 
of  the  status  of  the  person  who  is 
performing  the  action."  (American 
Chemistry  Council)  Similarly,  a 
commenter  suggests  that  limiting  the 
applicability  of  the  HMR  to  loading  and 
unloading  activities  performed  by  a 
carrier  "has  no  rational  basis  in  fact. 
From  a  safety  perspective,  there  is  no 
difference  between  an  unloading 
activity  performed  by  a  carrier  and  that 
same  activity  performed  by  the 
consignee's  employee.  *   *   *  If  RSPA  is 
concerned  about  unloading  that  occurs 
long  after  the  hazardous  materials  have 
been  delivered  to  the  consignee,  then 
RSPA  should  address  that  narrow  issue, 
rather  than  create  an  artificial 
jurisdiction  test  that  is  dependent  upon 
the  identity  of  whom  is  conducting  the 
regulated  activity."  (American  Trucking 
Associations) 

We  agree  with  commenters  who 
suggest  that  the  function  being 
performed  should  dictate  whether  the 
HMR  should  apply  to  that  function.  As 
should  be  apparent  by  the  discussion  of 
this  issue  in  the  NPRM  and  this  final 
rule,  our  determination  as  to  whether 
the  HMR  should  apply  to  the  unloading 
of  rail  tank  cars  into  manufacturing 
processes  is  based  on  our  analysis  of  the 
function  being  performed.  Unloading  of 
a  bulk  packaging  directly  into  a 
manufacturing  process  is  not  a 
transportation  function:  such  unloading 
is  a  manufacturing  function  and  should 
be  treated  as  such  for  purposes  of 
applicability  of  the  HMR.  Indeed, 
unloading  of  a  bulk  packaging  after  a 
carrier  has  delivered  it  to  a  consignee, 
detached  its  motive  power,  and 
departed  the  consignee's  premises 
should  not  be  regulated  differently  from 
unloading  of  a  non-bulk  packaging  after 
a  carrier  has  delivered  it  to  a  consignee 
and  departed  the  consignee's  premises. 
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No  commGnter  suggests  that  the  act  of 
emptying  a  non-bulk  packaging  when 
performed  by  a  consignee  after  delivery 
should  be  regulated  under  the  HMR. 
Such  action  clearly  occurs  after 
transportation  is  completed,  The  same  is 
true  of  the  act  of  emptying  a  bulk 
packaging  after  a  carrier  has  delivered  it 
to  the  consignee  and  departed  the 
consignee's  premises. 

Commenters  suggest  that  the 
proposed  definition  for  "unloading 
incidental  to  movement"  could  result  in 
confusion  and  ambiguity.  "In  simple 
situations  where  onlv  one  person  is 
involved,  the  'who  is  unloading'  test 
mav  work  quite  well.  Unfortunately,  the 
reality  nf  handling  hazardous  liquids  is 
that  both  the  consignee  and  the  carrier 
are  involved  in  the  unloading  because 
both  parties  have  a  strong  interest  in  the 
safe  handling  of  the  materials.  Even 
where  the  carrier  is  phvsically  initiating 
and  monitoring  the  unloading,  the 
consignee  is  likely  to  be  inspecting  the 
receiving  tanks,  assuring  scrubbers  are 
functioning  properly,  monitoring 
pressures,  checking  for  leaks  and  the 
like.  *    *    *  With  this  sharing  of 
responsibilities,  who  is  performing  the 
unloading  for  the  purpc^ses  of  the 
Proposed  Rule?  Even  if  the  carrier  is 
primarily  responsible  for  the  unloading, 
the  consignee  arguably  is  performing 
unloading  activities  as  well.  This  creates 
an  ambiguity  with  respect  to  whether  a 
particular  unloading  scenario  is  or  is  not 
transportation  in  commerce."  (Unimin 
Corporation)  Another  commenter  has  a 
similar  concern.   'If  more  than  one 
person  is  involved  in  the  loading  or 
unloading  of  hazardous  materials,  a 
determination  by  I'.S.  DOT  should  be 
made  about  who  is  primarily 
responsible  for  the  loading  or 
unloading,  which  would,  therefore, 
determine  whether  that  particular 
situation  is  or  is  not  transportation  in 
commerce  as  defined  by  the  proposed 
nile.  HM-223  also  does  not  address 
which  standard  applies  to  loading  or 
unloading  operations  that  are  done 
jointly  by  carrier  and  facility  personnel. 
Multiple  agencies  enforcing  different 
aspects  of  the  loading,  unloading  and 
storage  of  hazardous  materials  could 
result  in  many  differing  interpretations 
of  the  same  situation."  (American  Road 
and  Transportation  Builders 
Association) 

We  agree  that  the  proposed  definition 
could  create  some  confusion  when  both 
carrier  and  consignee  personnel  are 
present  and  participating  in  an 
unloading  operation.  In  this  final  rule, 
therefore,  we  are  modif\'ing  the 
definition  for  "unloading  incidental  to 
movement"  to  specify  that  if  carrier 
personnel  are  present  during  the 


unloading  of  packaged  hazardous 
materials  from  a  transport  vehicle  or  the 
unloading  of  a  bulk  package,  such  as  a 
cargo  tank  or  a  rail  tank  car,  into  a 
storage  tank  or  manufacturing  process, 
then  the  unloading  operation  is 
considered  to  be  incidental  to  the 
movement  of  the  hazardous  material 
and  is  subject  to  regulation  under  the 
HMR.  This  approach  is  consistent  with 
our  long-standing  policy  concerning 
hazardous  materials  incident  reporting. 
Under  §§171.15  and  171.16  of  the  HMR, 
carriers  are  required  to  report  incidents 
that  occur  during  the  course  of 
transportation.  A  carrier  must  report  a 
loading  or  unloading  incident  in 
conformance  with  §§  171.15  and  171.16 
if  carrier  personnel  are  present  at  the 
time  the  incident  occurs,  even  if  carrier 
personnel  ale  not  participating  in  the 
loading  or  unloading  operation.  This  is 
also  consistent  with  current  HMR 
requirements  concerning  unloading  of 
cargo  tanks  in  §  177.834(i)(2). 

Note  that,  as  with  loading  operations, 
even  where  the  HMR  specify 
requirements  for  unloading  a  packaging 
or  container,  OSHA  requirements  may 
also  apply.  For  example,  the  HMR 
specify  valving.  piping,  hose,  and 
similar  requirements  as  part  of  the 
specification  packaging  requirements  for 
authorized  transportation  of  hazardous 
materials  and  include  periodic  testing 
and  maintenance  requirements.  In 
addition,  for  unloading  operations 
involving  liquefied  compressed  gases  in 
cargo  tanks,  the  HMR  require  an 
operator  to  develop  and  maintain 
operating  procedures  for  emergency 
discharge  control  equipment  and 
emergency  shutdown  of  the  unloading 
operation.  OSHA  regulations  cover 
operational  procedures  for  unloading 
operations  with  which  a  facility  must 
comply  and  include  requirements  for 
facility  equipment  used  for  such 
unloading  operations.  Persons  who 
perform  unloading  operations  generally 
will  have  to  comply  with  both  the  HMR 
and  OSHA  requirements.  Similarly,  EPA 
requirements  for  environmental 
protection  that  relate  to  unloading 
operations — such  as  requirements  for 
secondary  containment  or  vapor 
recovery — may  also  apply. 

A  commenter  suggests  that  if  the  HMR 
are  not  applicable  "to  the  unloading  of 
tank  cars  at  a  consignee  facility,  *   *   * 
other  agencies  are  going  to  get  involved 
in  the  construction,  test,  inspection, 
marking,  labeling,  securement  rules  and 
regulations.  How  does  RSPA  plan  to 
enforce  the  HMR  in  part,  if  not  in 
whole,  on  an  operation  that  is  not 
subject  to  the  HMR?"  (Farmland)  This 
commenter  appears  to  misunderstand 
thp  implications  of  the  NPRM  proposal 


concerning  rail  tank  car  unloading.  The 
NPRM  proposed  to  exclude  from 
regulation  under  the  HMR  rail  tank  car 
unloading  operations  performed  by 
consignee  personnel  after  delivery  of  the 
rail  tank  car  to  the  consignee's  premises 
and  departure  of  the  rail  carrier. 
However,  other  aspects  of  the  HMR 
continue  to  apply  to  a  rail  tank  car.  For 
example.  HMR  requirements  applicable 
to  rail  tank  car  construction,  inspection, 
and  maintenance  continue  to  apply  to  a 
rail  tank  car  even  if  the  unloading 
operation  involving  such  tank  car  is  not 
subject  to  the  HMR  and.  indeed,  even  if 
the  rail  tank  car  does  not  contain  a 
hazardous  material.  Similarly.  HMR~ 
requirements  concerning  rail  tank  car 
marking  continue  to  apply  to  a  rail  tank 
car. 

In  addition,  as  proposed  in  the  NPRM, 
requirements  related  to  the  protection  of 
train  and  engine  crews  operating  within 
a  shipper  or  consignee  facility,  such  as 
posting  warning  signs,  setting  hand 
brakes,  and  blocking  the  wheels  of 
hazardous  materials  tank  cars  placed  for 
unloading  would  continue  to  apply,  not 
because  the  tank  car  is  being  unloaded 
incidental  to  movement  but  because 
unloading  of  a  tank  car  has  the  potential 
to  affect  the  safety  of  rail  carrier 
persoruiel.  These  requirements  apply 
whether  or  not  the  carrier  is  present 
during  the  unloading  operation. 

In  summary,  the  fact  that  a  non- 
transportation  function  involving  a  rail 
tank  car  is  not  regulated  under  the  HMR 
does  not  negate  the  design, 
construction,  and  maintenance 
standards  for  the  rail  tank  car,  nor  does 
it  negate  HMR  requirements  governing 
pre-transportation  and  transportation 
functions  applicable  to  the  rail  tank  car. 
Further,  design,  construction,  and 
maintenance  regulations  may  be 
enforced  at  any  time,  irrespective  of 
whether  the  tank  car  is  involved  in  the 
transportation  of  hazardous  materials, 
so  long  as  the  tank  car  is  marked  to 
certifv'  that  it  has  been  constructed  and 
maintained  in  accordance  with  HMR 
requirements. 

Commenters  representing  intermodal 
transfer  facilities  express  concern  about 
the  NPRM  proposals  for  consignee 
unloading  of  rail  tank  cars.  As  explained 
by  commenters.  "[mjanufacturers  of 
hazardous  and  non-hazardous     - 
commodities  contract  with  [intermodal 
transfer  facilities!  to  terminalize  their 
products  in  rail  tank  cars  and,  under 
their  direction,  transload  said  product 
into  cargo  tanks  then  deliver  to  the  end 
user,  the  consignee.  [The  intermodal 
transfer  facility]  at  no  time  takes  title  to 
any  of  the  products  that  [it]  handlelsj, 
this  is  clearly  stated  in  *   *   *  terminal 
contracts.  [The  intermodal  transfer 
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facility]  appears  as  the  consignee  on  the 
waybill  only  for  the  purpose  of 
communicating  to  the  carrier  (the 
railroad)  that  tlie  rail  tank  car  is  to  arrive 
at  one  of  our  terminals."  (ACCU  Chem 
Conversion.  Inc.)  Another  commenter 
states  that  the  NPRM  proposals  "could 
spell  the  death  knell  for  intermodal 
facilities  where  hazardous  materials  are 
transferred  in  bulk  because  states  and 
localities  would  be  free  to  impose 
unreasonable  requirements  making  the 
operation  of  transfer  facilities 
impractical."  (Association  of  American 
Railroads)  These  commenters  suggest 
that  intermodal  transfer  operations 
should  be  considered  transportation 
functions  and.  thus,  urge  us  to  retain  the 
rail  tank  car  unloading  requirements 
currently  in  §  1 74.67  of  the  HMR. 

We  agree  that  a  transloading  operation 
at  an  intermodal  transfer  facility — that 
is,  the  act  of  directly  transferring 
hazardous  materials  from  one  bulk 
packaging  to  another — is  a  function  that 
should  be  regulated  under  the  HMR. 
Transloading  is  a  pre-transportation 
function  in  that  it  involves  selection, 
prepiaration,  and  closing  of  packagings 
for  the  transportation  of  hazardous 
materials.  The  transfer  of  hazardous 
materials  from  one  bulk  packaging  into 
another  is  a  filling,  or  loading,  operation 
as  defined  in  this  final  rule.  During 
transloading.  the  filling,  or  loading,  of 
one  bulk  packaging  occurs 
simultaneously  with  the  emptying,  or 
unloading,  of  a  second  bulk  packaging. 
Further,  a  transloading  operation  at  an 
intermodal  transfer  facility  is  a 
continuation  of  the  movement  of  a 
hazardous  material  begun  when  a 
carrier  takes  possession  of  the 
hazardous  material  for  the  purpose  of 
transporting  it.  Therefore,  in  this  final 
rule,  we  are  revising  the  definitions 
proposed  in  the  NPRM  for  "pre- 
transportation  functions"  and  "loading 
incidental  to  movement"  and 
"unloading  incidental  to  movement"  to. 
include  transloading  operations.  We  are 
also  defining  a  new  term — 
"transloading" — to  mean  the  transfer  of 
a  hazardous  material  from  one  HMR- 
authorized  bulk  packaging  to  another  for 
purposes  of  continuing  the  movement  of 
the  hazardous  material  in  commerce. 

Further,  we  agree  that  the  rail  tank  car 
unloading  regulations  currently  in 
§174.67  of  the  HMR  should  be  retained 
and  applied  to  transloading  of  a 
hazardous  material  from  a  rail  tank  car 
to  a  cargo  tank  or  other  bulk  hazardous 
materials  packaging.  Under  Docket  HM- 
212,  we  had  proposed  to  revise  the  rail 
tank  car  unloading  requirements  to 
clarify  and  update  them  and  account  for 
technological  advances.  On  March  27, 
2000,  we  published  a  notice 


withdrawing  the  HM-212  NPRM.  We 
withdrew  the  proposals  in  the  HM-212 
NPRM  related  to  cargo  tank  unloading 
because  we  addressed  cargo  tank 
unloading  in  a  final  rule  issued  under 
Docket  HM-225A  (64  FR  28030).  We 
announced  that  we  would  address  the 
issues  raised  in  the  HM-212  NPRM 
concerning  the  proposed  rewrite  of  rail 
tank  car  unloading  requirements  in  the 
HM-223  rulemaking.  Indeed,  a  number 
of  commenters  to  the  HM-212  NPRM 
suggested  that  it  should  be  broadened  to 
address  issues  related  to  the  definition 
of  the  term  "in  transportation"  and 
clarification  of  the  respective  roles  of 
OSHA  and  RSPA  with  respect  to  the 
transfer  of  hazardous  materials.  In  this 
final  rule,  we  are  incorporating 
revisions  proposed  in  HM-212,  See  the 
discussion  below  for  specific  revisions 
to  this  section. 

Note  that,  for  purposes  of  the  HMR. 
"transloading"  does  not  include 
operations  that  involve  the  transfer  of  a 
hazardous  material  from  one  packaging 
to  another  for  purposes  of  mixing, 
blending,  or  otherwise  altering  the 
hazardous  materials.  Further, 
"transloading"  does  not  include 
movement  of  product  to  or  from  a  bulk 
storage  tank.  For  purposes  of  the  HMR, 
"transloading"  is  a  pure  transfer  from 
one  bulk  packaging  to  another  at  an 
intermodal  transfer  facility;  operations 
conducted  at  a  shipper  facility  before  a 
hazardous  material  is  offered  for 
transportation  or  at  a  consignee  facility 
after  transportation  is  complete  are  not 
"transloading"  and  are  not  subject  to 
regulation  under  the  HMR.  Note  also 
that,  while  the  HMR  apply  to 
transloading  operations  at  fixed 
facilities,  regulations  of  other  Federal  or 
non-Federal  entities  may  also  apply  to 
such  facilities  (see  discussion  below). 

Storage  incidental  to  movement.  In 
the  NPRM,  we  proposed  to  define 
"storage  incidental  to  movement"  to 
mean  temporary'  storage  of  a  transport 
vehicle,  freight  container,  or  package 
containing  a  hazardous  material 
between  the  time  that  a  carrier  takes 
physical  possession  of  the  hazardous 
material  to  transport  it  in  commerce 
until  the  package  containing  the 
hazardous  material  is  delivered  to  its 
destination,  as  indicated  on  shipping 
documentation.  As  proposed  in  the 
NPRM.  storage  incidental  to  movement 
would  include  temporary'  storage  at  a 
carrier  facility  where  the  package 
containing  the  hazardous  material  is  to 
be  transferred  from  one  transport 
vehicle  to  another  or  from  one 
transportation  mode  to  another.  Storage 
incidental  to  movement  would  also 
include  the  period  during  which  a 
transport  vehicle  canying  hazardous 


materials  is  parked  temporarily  at  an  en 
route  point  such  as  a  safe  haven,  rail 
yard,  marine  terminal,  or  at  a  truck  stop. 
motel,  restaurant,  rest  area,  or  similar 
location.  As  proposed  in  the  NPRM  and 
consistent  with  current  policy,  neitlier 
storage  of  a  hazardous  material  at  an 
offeror  facility  prior  to  its  acceptance  b\ 
a  carrier  nor  storage  of  a  hazardous 
material  at  a  consignee  facility  after  it 
has  been  delivered  by  a  carrier  would  be 
subject  to  the  HMR.  " 

Some  commenters  support  the  NPRM 
proposal  for  defining  storage  incidental 
to  movement.  "Storage  of  a  hazardous 
material  at  an  ofieror  facility  prior  to  its 
acceptance  by  a  carrier  or  storage  of  a 
hazardous  material  at  a  consignee 
facility  after  a  carrier  has  delivered  it 
should  not  be  subject  to  the  HMR.  These 
areas  should  be  under  the  jurisdiction  of 
other  agencies,  such  as  OSHA  and  the 
local  fire  and  building  authorities." 
(Monsanto)  Similarly,  some  commenters 
agree  that  "when  a  hazardous  material 
is  transported  to  and  held  at  a  storage 
facility  at  the  request  of  the  consignee, 
as  indicated  on  the  shipping  papers, 
transportation  ends  when  the  carrier 
delivers  it  to  the  storage  facility  and  the 
storage  facility  signs  for  the  material  " 
(International  Warehouse  Logistics 
Association) 

Other  commenters,  however,  oppose 
the  NPRM  proposals  applicable  to 
storage  incidental  to  movement.  As 
discussed  above,  a  number  of 
commenters  suggest  that  the  HMR 
should  apply  from  the  time  that  a 
hazardous  material  is  packaged  until  the 
time  that  the  package  is  delivered  to  the 
consignee;  for  bulk  packagings,  these 
commenters  suggest  that  the  HMR 
should  apply  until  the  bulk  package  is 
emptied  at  the  consignee  facility.  These 
commenters  assert  that  broad 
application  of  the  HMR  to  storage  at 
both  consignee  and  consignor  facilities 
assures  uniform,  national  regulation  of 
hazardous  materials  in  commerce.  Some 
commenters  also  assert  that  the  NPRM 
proposals  applicable  to  storage  of 
hazardous  materials  represent  an  effort 
by  RSPA  to  "relinquish"  its  authority  to 
regulate  "post-transportation"  activities 
involving  hazardous  materials. 

We  disagree.  As  we  stated  in  the 
NPRM,  the  proposals  applicable  to 
storage  of  hazardous  materials  during 
transportation  are  generally  consistent 
with  previous  administrative 
determinations  and  letters  of 
interpretation  concerning  the 
applicability  of  the  HMR  to  hazardous 
materials  stored  incidental  to  movement 
(66  FR  32434-32435).  The  proposals  do 
not  represent  an  effort  on  our  part  to 
relinquish  previously  exercised 
regulatory  authority.  Rather,  the 
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proposals  clarify  and  make  explicit  in 
the  HMR  long-standing  administrative 
and  policy  determinations  concerning 
the  applicability  of  the  HMR  to 
hazardous  materials  storage. 

One  c:ommenter  notes  that  the 
proposed  definition  of  "storage 
mcidental  to  movement"  appears  to 
include  only  storage  r)f  a  material  that 
is  in  the  custody  and  control  of  a  carrier 
from  the  time  that  the  carrier  picks  up 
the  shipment  until  it  is  delivered  to  the 
destination  indicated  on  shipping 
documentation.  "RSPA  should  *   *   * 
move  or  revise  the  section  on  Storage 
incidental  to  movement  of  hazardous 
materials'  so  that  it  covers  storage  by 
any  person  incidental  to  movement." 
(Firestone)  We  agree.  There  are 
situations  during  transportation  w^hen  a 
shipment  is  out  of  the  direct  possession 
and  control  of  the  carrier  while  it  is 
being  stored  incidental  to  its  movement 
in  commerce.  In  this  final  rule,  we 
modified  the  definition  of  "storage 
incidental  to  movement"  to  include 
storage  by  any  person  between  the  time 
that  a  carrier  takes  physical  possession 
of  a  hazardous  material  for  the  purpose 
of  transporting  it  until  the  package 
containing  the  hazardous  material  is 
delivered  to  the  destination  indicated 
on  shipping  papers  or  other 
documentation.  Note  that,  as  stated  in 
the  NPRM,  for  a  hazardous  material  that 
is  consigned  by  an  offeror  to  a  storage 
facility  rather  than  an  end  user,  the 
material  is  no  longer  in  transportation  in 
commert;e  once  it  has  been  delivered  to 
the  storage  facilitv. 

The  temporary  holding  of  a  package 
containing  hazardous  materials  at  a 
motor  carrier  terminal  for  consolidation 
with  other  packages  is  clearly  within  the 
meaning  of  storage  incidental  to 
movement  of  a  hazardous  material  in 
commerce  as  defined  in  this  final  rule. 
Further,  for  through  shipments,  storage 
incidental  to  movement  in  commerce 
also  includes  the  temporary  holding  of 
a  package,  freight  container,  rail  car.  or 
other  instrument  of  containment  of  a 
hazardous  material  at  a  marine  terminal 
pending  the  arrival  of  a  vessel  onto 
which  it  will  be  loaded  or  prior  to  its 
inland  movement  by  rail  or  highway. 
Similarly,  the  holding  of  a  freight 
container  or  trailer  at  a  carrier's 
intermodal  container  transfer  facility  is 
within  the  meaning  of  storage  incidental 
to  movement  of  a  hazardous  material  in 
commerce  as  defined  in  this  final  rule. 
Storage  incidental  to  movement  of 
hazardous  materials  in  commerce  is 
subject  to  requirements  in  the  HMR. 

The  NPRM  stated  that  storage  of  a 
hazardous  material  at  a  transfer  facilitv 
where  a  hazardous  material  is 
repackaged  prior  to  re-shipment  is  not 


storage  incidental  to  movement  as  we 
proposed  to  define  it.  Consistent  with 
previous  administrative  determinations 
and  interpretations,  as  cited  in  the 
NPRM  (66  PR  32432).  we  proposed  that 
movement  of  a  hazardous  material 
would  end  at  the  facility  to  which  the 
hazardous  material  was  consigned  for 
repackaging.  A  number  of  commenters 
express  concern  about  this  aspect  of  our 
proposed  definition  for  "storage 
incidental  to  movement."  "The 
preamble  to  the  proposed  rule  appears 
to  contemplate  that  the  Hazardous 
Materials  Regulations  would  not  apply 
to  the  storage  of  hazardous  materials 
'intended'  for  repackaging  at  transfer 
facilities.  Storage  activities  at  transfer 
facilities,  which  are  incidental  to 
transportation,  should  not  be  exempt 
from  RSPA  regulation.  To  do  otherwise 
will  at  best  create  confusion  as  to 
whether  RSPA  or  Environmental 
Protection  Agency  regulations  apply, 
and  at  worst  a  dangerous  regulatory 
void."  (National  Private  Truck  Council) 
Another  commenter  notes  that  "(T]here 
would  be  nothing  materially  different 
between  the  packages  in  storage  that  are 
destined  for  repackaging  and  those  that 
are  not.  Storage  is  storage  is  storage. 
Second,  it  flies  in  the  face  of  federal  law 
intended  to  promote  intermodal 
movement  in  order  'to  achieve  national 
goals  for  improved  air  quality,  energy 
conservation  [and]  international 
competitiveness.'  Third,  it  is  contrary  to 
established  precedent.  Intermodal 
movements  of  hazardous  materials  are 
critical  to  commerce.  Previously,  RSPA 
recognized  this  fact  in  preemption 
proceedings."  (Institute  of  Makers  of 
Explosives)  Commenters  ask  that  we 
clarify  what  we  mean  by  the  term 
"repackaging"  and  explain  why  storage 
of  hazardous  materials  prior  to 
repackaging  is  not  included  in  our 
definition  of  "storage  incidental  to 
movement."  "[We]  recommend  a 
detailed  definition  of  the  term 
'repackaging'  in  order  to  reduce 
uncertainty  about  RSPA's  intent 
concerning  this  activity.  *   *   *  Is  it 
RSPA's  intent  to  assert,  as  it  has  in  the 
past,  that  repackaging  is  a  "covered 
subject"  under  [Federal  hazmat  law] 
and  that  state  regulations  pertaining  to 
repackaging  that  are  not  substantively 
the  same  as  corresponding  federal 
regulations  are  subject  to  preemption?" 
(Northeast  Waste  Management  Officials 
Association) 

As  the  commenters  suggest,  the  act  of 
repackaging  a  hazardous  material  for 
transportation  is  a  covered  subject 
under  Federal  hazmat  law.  49  U.S.C. 
5125(b).  Repackaging  is  a  pre- 
transportation  function  as  that  term  is 


defined  in  this  final  rule.  Persons  who 
repackage  a  hazardous  material  must 
comply  with  all  applicable  HMR 
requirements  concerning  the  selection 
and  preparation  of  a  hazardous 
materials  package.  Because  the  act  of 
repackaging  a  hazardous  material  is  a 
covered  subject  under  Federal  hazmat 
law.  non-federal  requirements  that  are 
not  substantively  the  same  as  the  HMR 
requirements  applicable  to  repackaging 
are  preempted. 

The  fact  that  repackaging  is  a 
regulated  activity  under  the  HMR  does 
not  mean  that  every  activity  associated 
with  repackaging  is  also  regulated  under 
the  HMR.  For  example,  transportation  of 
a  hazardous  material  consigned  to  a 
facility  for  repackaging,  as  indicated  on 
shipping  papers  or  other 
documentation,  ends  when  the 
hazardous  material  is  delivered  to  the 
facility.  Subsequent  storage  of  the 
hazardous  material  prior  to  its 
repackaging  is  not  storage  incidental  to 
movement  as  that  term  is  defined  in  this 
final  rule  and  is  not  regulated  under  the 
HMR.  Similarly,  storage  of  the 
hazardous  material  after  it  has  been 
repackaged  but  prior  to  the  time  a 
carrier  accepts  it  for  transportation  is 
not  storage  incidental  to  movement  as 
that  term  is  defined  in  this  NPRM  and 
is  not  regulated  under  the  HMR. 
Moreover,  the  facility  at  which 
repackaging  occurs  may  be  subject  to 
OSHA  and/or  EPA  regulations 
governing  worker  safety  and 
environmental  protection  and  to  non- 
federal regulations  applicable  to 
community  right-to-know,  fire 
protection,  worker  protection,  building 
codes,  zoning  requirements,  and  the 
like. 

Many  commenters  address  the  NPRM 
proposals  concerning  storage  of  rail  cars 
on  leased  track.  The  NPRM  proposed 
two  alternatives  for  applying  the  HMR 
to  such  storage.  First,  .storage  on  leased 
track  could  be  considered  storage  by  a 
consignee  after  movement  in 
transportation  of  the  rail  car  has  been 
completed,  as  indicated  by  the 
destination  on  shipping  documentation. 
In  such  situations,  the  rail  carrier  would 
be  viewed  as  performing  a  warehousing 
function  on  behalf  of  the  consignee,  not 
a  transportation  function.  Alternatively, 
storage  of  rail  cars  on  leased  track  (other 
than  leased  track  immediately  adjacent 
to  the  shipper  or  consignee  facility  and 
exclusively  for  the  shipper  or 
consignee's  use)  could  be  considered 
storage  incidental  to  movement  because 
the  cars  have  not  been  phvsicallv 
delivered  to  the  consignee,  and  the 
carrier  retains  physical  possession  of  the 
shipment. 
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Commenters  who  support  the  first 
alternative  agree  that  "rail  cars  stored  on 
leased  track  should  not  be  considered 
"storage  incidental  to  movement"  in 
commerce  subject  to  applicable  HMR 
requirements.  Rail  cars  stored  on  leased 
track  *    *    *  would  then  be  subject  to 
local  regulations,  including  Federal  Risk 
Management  Program  (RMP)  *   *   * 
regulations.  *    *   *  This  information 
would  assist  the  local  emergency 
response  agencies  [to]  assess  the  threat 
and  security  of  leased  tracking."  (Contra 
Costa  Health  Services) 

Commenters  who  support  the  second 
alternative  assert  that  "lejstablishment 
of  a  system  where  rail  cars  on  the 
general  railroad  system  do  not  have  to 
comply  with  RSPA's  regulations 
addressing  shipping  papers, 
securement,  and  placarding  would 
undermine  safety.  *    *    *  Furthermore, 
rail  cars  on  leased  track  are  not  always 
stationary.  They  are  moved.  Surely  the 
public  interest  requires  RSPA  to  apply 
its  hazardous  materials  regulations  to 
rail  cars  containing  hazardous  materials 
moving  on  railroad  tracks."  (Association 
of  American  Railroads)  Commenters 
also  state  that  "[tjhere  could  be  severe 
consequences  to  railroads  and  their 
customers  were  RSPA  to  conclude  that 
hazardous  materials  cars  on  leased  track 
were  outside  the  scope  of  RSPA's 
regulations.  States  and  localities  could 
impose  unreasonable  secondary 
containment  and  other  requirements 
making  the  placement  of  tank  cars  on 
leased  track  infeasible.  There  may  be 
inadequate  capacity  to  handle  these  cars 
in  any  other  manner,  thus  dramatically 
affecting  the  ability  of  railroads  to 
transport  these  cars  to  destination  and 
the  ability  of  the  railroads'  customers  to 
continue  their  operations."  (Association 
of  American  Railroads)  Commenters 
also  suggest  that  "storage  of  rail  cars  on 
leased  track  should  be  considered 
"incidental"  because  the  cars  have  not 
been  delivered  to  the  ultimate 
consignee."  (Farmland)  As  well, 
commenters  state  that  rail  card  "stored 
on  leased  track  should  be  considered  in 
transportation.  *   *    *  Interim  storage 
locations  are  not  the  ultimate 
destination  of  the  shipments,  and  the 
railroad  maintains  effective  custody  and 
control  of  the  shipments."  (Monsanto) 

After  consideration  of  the  comments 
received  on  this  issue  and  in 
consultation  with  the  Federal  Railroad 
Administration  (FRA),  we  conclude  that 
rail  cars  stored  temporarily  on  leased 
track,  except  for  leased  track  that  is 
outside  the  control  and  responsibility  of 
the  rail  carrier  and  used  exclusively  for 
the  movement  of  cars  shipped  to  or  from 
the  lessee,  is  storage  incidental  to 
movement  and  subject  to  regulation 


under  the  HMR.  This  determination  is 
consistent  with  previously  articulated 
interpretations  (as  discussed  in  the 
NPRM,  66  FR  32435).  with  current  FRA 
policies,  and  with  the  definitions 
adopted  in  this  final  rule.  See 
specifically  the  discussion  of  the 
"general  railroad  system  of 
transportation"  under  the  section 
entitled  "THE  EXTENT  AND  EXERCISE 
OF  FRAS  SAFETY  lURISDICTION"  in 
Appendix  A  to  49  CFR  Part  209. 

The  concepts  embodied  by  the  term 
"leased  track"  are  often  taken  out  of 
context.  As  currently  set  forth  in  §  171.8 
of  the  HMR,  "private  track  or  private 
siding"  is  defined  to  mean: 

Track  located  outside  of  a  carrier's  right-of- 
way,  yard,  or  terminals  where  the  carrier 
does  not  own  the  rails,  ties,  roadbed,  or  right- 
of-way  and  includes  track  or  a  portion  of 
track  which  is  devoted  to  the  purpose  of  its 
user  either  by  lease  or  written  agreement,  in 
which  case  the  lease  or  written  agreement  is 
considered  equivalent  to  ownership. 

The  key  term  in  the  definition  is 
'Devoted  to  the  purpose  of  its  user,"  a 
phrase  equivalent  to  the  idea  of 
"exclusive  use"  or  "ownership."  Either 
track  is  used  by  a  railroad,  or  it  is 
devoted  to  the  exclusive  use  of  another 
entity.  The  key  to  defining  "private 
track"  is  not  the  existence  of  a  lease  or 
even  a  deed  of  title,  but  the  devotion  of 
that  track  to  the  sole  purpose  of  some 
person  other  than  the  railroad.  Track 
may  be  leased  for  many  purposes  for  the 
convenience  of  the  lessee.  Many  of  these 
leases  do  not  exclude  the  railroad  from 
using  the  track  for  its  transportation 
purposes  in  addition  to  the  lessee's 
purposes.  Where  the  railroad  has  not 
ceded  its  care,  custody,  and  control  of 
the  track  to  the  lessee,  such  track 
remains  railroad  track  and  not  private 
track.  Where  the  lessee  (in  a 
transportation  context,  usually  a  shipper 
or  receiver  of  rail  cars)  assumes  the  care, 
custody,  and  control  of  the  track,  the 
track  is  "devoted"  to  the  purposes  of  its 
user  and  is  private  track.  Rail  cars 
containing  hazardous  materials  that  are 
stored  on  private  track  are  not  stored 
incidental  to  movement  and  are  not 
subject  to  the  HMR;  rail  cars  containing 
hazardous  materials  that  are  stored  on 
railroad  track  are  stored  incidental  to 
movement  and  are  subject  to  the  HMR. 
As  explained  below,  to  avoid  future 
misinterpretation,  in  this  final  rule  we 
are  amending  the  definition  in  §  171.8  of 
"private  track  or  private  siding." 

As  noted  above,  to  conclude  that  a  rail 
car  is  stored  incidental  to  movement,  we 
must  determine  whether  the  railroad 
carrier  actually  exercises  ownership  or 
control  over  the  cars  and  trackage:  the 
facial  legal  status  of  the  cars  and 
trackage,  as  expressed  in  a  lease  or 


written  agreement  between  the  parties, 
is  not  determinative.  Private  track  mav 
be  located  directly  adjacent  to  a  shipper 
or  consignee  facility  or  within  a  facility 
some  distance  from  either  the  shipper  or 
ultimate  consignee.  The  lessee  may  have 
exclusive  use  of  the  leased  track,  or  the 
track  also  may  be  used  for  movement  of 
rail  cars  other  than  those  of  the  shipper 
or  consignee.  Notwithstanding  the  terms 
of  any  uTitten  agreement  between  the 
lessee  and  the  rail  carrier,  if  the  general 
system  railroad  controls  the  track,  then 
the  track  is  not  "private  "  track  for 
purposes  of  the  HMR. 

Railroads  often  agree  to  store  cars 
along  the  route  to  their  ultimate 
destinations  due  to  fluctuation  in 
seasonal  demand  for  the  commodities 
and  limited  track  space  at  a  consignee's 
facility.  Examples  are  liquefied 
petroleum  gas.  often  held  at  locations 
distant  from  its  end  user  pending  the 
demand  for  the  product  in  cold  weather, 
and  anhydrous  ammonia,  often  held 
until  the  agricultural  cycle  requires 
forwarding  to  a  consignee.  In  these 
situations,  tank  cars  may  be  consigned 
to  interim  storage  locations  on  track  that 
is  leased  for  business  purposes  not 
relevant  to  the  safety  of  the  cars  or  the 
products  they  contain.  These  interim 
storage  locations  are  not  the  ultimate 
destination  of  the  shipments,  and,  in 
almost  all  such  cases,  the  railroad 
maintains  effective  custody  and  control 
of  them,  which  in  this  final  rule  is  the 
primary  consideration  for  determining 
the  applicability  of  the  HMR  to 
transportation  functions.  However,  the 
fact  that  a  hazardous  material  is  in  a 
tank  car  does  not  necessarily  mean  that 
a  railroad  is  responsible  for  it.  If  an 
entity  elects  to  accumulate  hundreds  of 
cars  of  liquefied  petroleum  gas  or 
anhydrous  ammonia  on  its  own 
property  in  order  to  have  supplies 
readily  available  when  needed,  this 
business  decision  removes  the  car  from 
transportation  for  purposes  of  the  HMR. 
Under  the  Federal  Railroad  Safety  Act 
(FRSA)  and  other  rail  safety  laws,  FRA 
has  treated  leased  track  as  being  outside 
the  general  railroad  system  and,  sthus, 
outside  the  scope  of  FRA's  rail  safety 
regulations  only  if  such  track  is 
"immediately  adjacent"  to  a  plant 
facility  and  the  "lease  provides  for.  and 
•  actual  practice  entails,  exclusive  use  of 
that  trackage  bv  the  plant  railroad 
*   *   *"  49  CFR  part  209.  Appendix  A. 
Regardless  of  the  terms  of  a  lease  or 
other  written  agreement,  cars  on 
railroad  tracks  in  railroad  yards  or 
sidings  distant  from  the  consignee  are 
still  on  the  general  railroad  system  and 
are  ordinarily  within  the  care,  custody, 
and  control  of  the  railroad.  Even  if  a 
shipper  or  consignee  leases  such  track. 
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it  is  rarely  for  the  exclusive  use  of  the 
shipper's  or  consignee's  cars,  and,  even 
if  so  restricted,  the  track  is  not 
ordinarily  in  any  practical  sense 
controlled  by  the  distant  shipper  or 
consignee.  Further,  the  risks  associated 
with  rail  transportation  of  hazardous 
materials  exist  whenever  a  rail  car 
loaded  with  hazardous  materials  is  on 
the  general  railroad  svstem,  However, 
where  cars  are  stored  on  private  track — 
that  is,  on  track  the  use  of  which  by 
actual  practice  is  restricted  to 
movements  of  the  lessee's  cars  and  over 
which  the  railroad  exerts  no  control  and 
has  no  responsibility  for  the  cars  on  that 
trackage — custody  and  control  of  the  rail 
cars  shifts  to  the  lessee,  and  the  storage 
is  not  subject  to  the  HMR. 

FRA's  aiscussion  of  plant  railroad 
trackage  in  Appendix  A  to  49  CFR  part 
209  is  in  accord  with  the  definition  in 
§171.8  of  the  HMR  of  "private  track  or 
private  siding"  as  modified  in  this  final 
rule.  In  this  final  rule,  we  are  also 
modif\'ing  the  definitions  proposed  in 
the  NPRM  to  clarify  that  storage  of  rail 
cars  containing  hazardous  materials  is 
storage  incidental  to  movement  and 
subject  to  regulation  under  the  HMR. 
except  for  storage  of  rail  cars  on  private 
track.  Note  that  rail  cars  containing 
hazardous  materials  that  are  stored 
temporarily  on  railroad  track  that  does 
not  meet  the  definition  of  "private  track 
or  siding"  are  subject  to  all  applicable 
HMR  requirements  during  such  storage. 
For  example,  rail  cars  must  at  all  times 
be  accompanied  by  appropriate 
shipping  documentation,  including 
emergency  response  information  and  an 
emergency  response  telephone  number 
in  accordance  with  Subparts  C  and  G  of 
Part  172.  Further,  placards  required  by 
Subpart  F  of  Part  1 72  must  remain  on 
the  rail  cars  throughout  the  time  they 
are  stored  on  public  track.  In  addition, 
tank  cars  stored  on  railroad  track  that 
does  not  meet  the  revised  definition  of 
"private  track  or  siding"  are  subject  to 
the  requirements  for  security  plans  in 
Subpart  I  of  Part  172.  The  security  plan 
must  include  an  assessment  of  possible 
transportation  security  risks  and 
appropriate  measures  to  address  the 
assessed  risks.  Specific  measures  put 
into  place  by  the  plan  may  varv 
commensurate  with  the  level  of  threat  at 
a  particular  time.  At  a  minimum,  a 
security  plan  must  include  elements 
related  to  personnel  securitv, 
unauthorized  access,  and  on  route 
security. 

As  we  noted  in  the  NPRM,  continuing 
the  current  policy  that  rail  cars  stored 
on  railroad  track  are  stored  incidental  to 
movement  may  necessitate  separate 
rulemaking  to  address  related  safety  and 
emergency  response  issues.  For 


example,  we  are  considering  whether 
the  §  174.14  requirements  concerning 
expedited  movement  should  apply  to 
such  incidental  storage.  Further,  we  are 
considering  how  to  assure  that 
emergency  response  information 
relevant  to  the  specific  hazardous 
materials  stored  in  rail  cars  on  leased 
track  is  available  as  needed  to  assist 
local  officials  to  plan  for  and  respond  to 
incidents  involving  such  rail  cars. 
Several  commenters  asked  us  to 
clarif>'  the  applicability  of  the  HMR  to 
the  storage  of  hazcudous  wastes  subject 
to  Resource  Conservation  and  Recovery 
Act  (RCRA)  requirements.  "Under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  storage  requirements 
do  not  kick  in  for  up  to  ten  days  if 
hazardous  waste  is  packaged  according 
to  the  HMR.  In  adopting  the  so-called 
'ten-day'  rule,  "EPA  believe(dl  that 
transporters  who  hold  hazeudous  waste 
for  a  short  period  of  time  in  the  course 
of  transportation  should  not  be 
considered  to  be  storing  hazardous 
wastes  and  should  not  be  required  to 
obtain  an  RCRA  permit  or  [to]  comply[] 
with  the  substantive  requirements  for 
storage  for  the  holding  of  wastes  which 
is  incidental  to  normal  transportation 
practices.'  "  (Institute  of  Makers  of 
Explosives)  Commenters  are  concerned 
as  to  "how  the  proposed  rule  will  apply 
to  RCRA  10-day  transfer  facilities  where 
hazardous  wastes  are  temporarily  stored 
en  route  to  their  destination.  EPA  allows 
transporters  to  store  hazardous  wastes 
for  up  to  10  days  at  transfer  facilities 
without  the  need  to  obtain  RCRA 
permits.  These  hazardous  wastes  are 
considered  to  be  in  transit  from  a 
customer  to  a  [treatment,  storage,  or 
disposal  (TSD)]  facility.  We  assume  that 
DOT'S  basic  interpretation  that  a 
hazardous  material  is  in  transportation 
untjl  it  is  'delivered  to  its  destination  as 
indicated  on  the  shipping  paper'  means 
that  hazardous  wastes  held  at  a  10-day 
transfer  facility  are  in  'storage  incident 
to  transportation,'  provided  the 
shipping  paper  indicates  that  a  TSD 
facility  is  the  wastes'  destination." 
(Environmental  Technology  Council) 
Commenters  are  also  concerned  that  the 
proposed  definition  for  "storage 
incidental  to  movement"  in  the  NPRM 
is  inconsistent  with  current  policy  and 
practice.  In. accordance  with  EPA 
regulations,  the  ten-day  storage 
provision  applies  to  facilities  at  which 
hazardous  wastes  may  be  repackaged 
during  the  ten-day  storage  period.  The 
NPRM  discussion  of  issues  related  to 
"storage  incidental  to  movement" 
indicated  that  storage  of  a  hazardous 
material  at  a  carrier  facility  where  a 
hazardous  material  is  repackaged  prior 


to  reshipment  is  not  storage  incidental 
to  transportation  as  we  proposed  to 
define  it. 

The  EPA  regulations  addressing  the 
transportation  of  hazardous  wastes 
include  a  provision  addressing  storage 
at  hazardous  waste  "transfer  facilities." 
See  40  CFR  263.12.  EPA  regulations 
define  a  "transfer  facility"  to  mean  a 
"transportation  related  facility  *   *   * 
where  shipments  of  hazardous  waste  are 
held  during  the  normal  course  of 
transportation."  See  40  CFR  260.10. 
These  facilities  normallv  conduct 
transfers  of  waste  containers  between 
transport  vehicles  and/or  modes  of 
transportation,  and  the  transfer 
activities  conducted  there  mav  include 
activities  which  today's  rule  describes 
as  consolidation  of  packages,  intermodal 
container  transfers,  through  shipments, 
or  repackaging.  These  are  activities  that 
are  common  to  hazardous  waste  transfer 
facilities,  and  thus  there  is  considerable 
similarity  or  overlap  between  the 
activities  that  occur  at  RCRA  transfer 
facilities  and  the  activities  discussed  in 
today's  rule  as  storage  incidental  to 
movement. 

The  substantive  EPA  regulation 
addressing  hazardous  waste  transfer 
facilities  states  that  a  transporter  may 
store  hazardous  wastes  at  a  transfer 
facility  without  a  RCR.'\  storage  permit 
for  up  to  10  days,  provided  that  the 
waste  is  stored  in  DOT  approved 
packages.  40  CFR  263.12.  This  provision 
is  intended  only  to  provide  transporters 
who  store  hazardous  wastes  in  the 
normal  course  of  transportation  at 
transfer  facilities  with  an  exemption 
from  the  requirement  to  obtain  a  RCRA 
storage  permit  for  their  temporary 
storage  activities,  and  to  exempt  them 
from  the  various  substantive 
requirements  that  would  otherwise 
apply  to  RCRA-permitted  treatment, 
storage,  or  disposal  facilities  under  40 
CFR  part  264  or  265. 

A  transfer  facility  under  RCRA 
regulations  is  strictly  an  intermediate, 
temporary  storage  facility  operated  by  a 
transporter.  Under  EPA  policies,  a 
RCRA  transfer  facility  cannot  be  the 
destination  facility  named  on  the 
manifest  for  the  receipt  and 
management  of  the  waste.  Rather,  the 
transfer  facility  storage  and  transfer 
activities  occur  while  the  hazardous 
waste  shipment  is  considered  to  be 
under  the  custody  and  control  of  one  of 
the  hazardous  waste  transporters 
identified  on  the  manifest.  The  manifest 
shows  any  changes  of  custody  among 
transporter  companies,  but  it  does  not 
record  waste  receipts  and  transfers  at 
transfer  facilities.  As  long  as  the 
transportation-related  facility  meets  the 
criteria  established  bv  EPA  regulation 
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for  "transfer  facilities"  (i.e.,  storage  in 
the  normal  course  of  transportation. 
storage  in  DOT  approved  packages,  and 
storage  not  exceeding  10  days),  then  the 
storage  and  related  transfer  activities  are 
allowed  under  RCRA  regulations,  and 
the  transfer  facilit\'  qualifies  for  the 
exemption  from  RCfL-\  permitting. 

The  transfer  facility  permitting 
exemption  descrihed  in  EPA  regulations 
is  available  to  RCRA  transfer  facilities 
regardless  of  whether  thev  conduct 
through-shipment  transfers,  intermodal 
container  transfers,  consolidation 
activities,  or  repackaging  activities. 
Nothing  in  today's  rule  discussing 
storage  of  hazardous  materials  at 
transfer  facilities  and  repackaging 
activities  is  intended  to  affect  in  anv 
way  whether  a  hazardous  waste  transfer 
facility  is  eligible  for  the  permitting 
exemption  for  10-day  storage  at  RCRA 
transfer  facilities  regulated  under  40 
CFR  263.12. 

Moreover,  since  a  RCRA  transfer 
facility  cannot  be  the  destination  facility 
on  the  hazardous  waste  manifest,  the 
discussion  in  today's  rule — indicating 
that  transportation  under  the  HMR  ends 
upon  delivery  of  hazardous  materials  to 
a  transfer  facility  to  which  materials 
have  been  consigned  for  repackaging — 
is  simply  not  applicable  to  RCRA 
transfer  facilities.  This  rule's  policy  on 
consignment  of  materials  to  a  transfer 
facility  is  limited  to  those  instances 
where  the  consignment  to  the  facilitv  for 
repackaging  is  indicated  specificallv  on 
the  shipping  paper  or  other 
documentation,  i.e..  w-here  the  facility 
that  will  engage  in  repackaging  is  shown 
by  the  shippmg  paper  to  be  the 
destination  for  that  movement.  A  RCRA 
transfer  facility  conducting  repackaging 
activities  for  hazardous  waste  shipments 
will  not  appear  as  the  destination  to 
which  a  hazardous  waste  shipment  is 
being  consigned.  Therefore,  our 
interpretation  addressing  consignments 
for  repackaging  is  not  applicable  to  a 
RCR,^  transfer  facility.  Instead,  the  more 
general  policy  on  storage  incidental  to 
movement  under  the  HMR  applies 
continuously  to  the  holding  of 
hazardous  wastes  at  RCR.'\  transfer 
facilities.  In  other  words,  for  the  entire 
period  of  time  that  hazardous  wastes  are 
transported  to.  arrive  at,  and  are  held  by 
a  RCRA  transfer  facility,  transportation 
under  the  HMR  continues  until  the 
hazardous  waste  is  delivered  to  the 
permitted  facility  named  as  the 
destination  facilit\  on  the  hazardous 
waste  manifest. 

However,  our  interpretation  that 
transportation  under  the  HMR  ends 
upon  delivery  to  a  consignment  facility 
conducting  repackaging  applies  fully  to 
a  RCRA  permitted  facility  that  receives 


a  hazardous  waste  shipment  as  the 
destination  facility  on  a  hazardous 
waste  manifest,  and  then  conducts 
repackaging  activities.  Many  waste 
management  firms  with  RCRA  permits 
have  integrated  transportation  and 
waste  treatment,  storage,  and  disposal 
operations.  It  is  not  luicommon  for  such 
a  waste  management  firm  to  pick  up 
small  waste  shipments  from  numerous 
generator  sites,  and  then  transport  them 
to  one  of  its  permitted  sites  for  storage 
and  consolidation  or  repackaging.  The 
permitted  storage  facility  is  listed  on  the 
manifest  as  the  destination  facility  for 
the  waste  shipment,  and  so  cannot  be 
considered  to  be  a  "transfer  facility" 
under  RCRA  regulations.  However,  if 
such  a  facility  receives  a  waste 
shipment  that  is  consigned  to  it  under 
the  manifest  for  repackaging,  this 
shipment  would  fall  within  the  policy 
in  today's  rule  on  consignments  for 
repackaging.  Transportation  under  the 
HMR  would  end  upon  delivery  to  the 
destination  facility  on  the  manifest.  The 
repackaging  of  the  waste  would  then 
give  rise  to  the  start  of  pre- 
transportation  functions  aimed  at 
preparing  the  repackaged  waste 
shipment  for  its  transportation  to 
another  destination  facility  under  a  new 
hazardous  waste  manifest. 

E.  State/Local  Requirements  and 
Preemption 

One  of  the  primary  purposes  of 
Federal  hazmat  law  is  to  assure  a 
nationally  uniform  set  of  regulations 
applicable  to  the  transportation  of 
hazardous  materials  in  commerce.  Thus, 
the  preemption  provisions  of  Federal 
hazmat  law  generally  preclude  non- 
Federal  governments  from  imposing 
requirements  applicable  to  hazardous 
materials  transportation  if: 

(1)  Complying  with  the  non-Federal 
regulation  and  complying  with  Federal 
hazmat  law  or  the  HMR  or  a  hazardous 
materials  transportation  security 
regulation  or  directive  issued  by  the 
Secretary  of  Homeland  Security  is  not 
possible  (dual  compliance  test;  49 
U.S.C.  5125(a)(1));  or 

(2)  The  non-Federal  requirement  is  an 
obstacle  to  carrying  out  Federal  hazmat 
law,  the  HMR.  or  a  hazardous  materials 
transportation  security  regulation  or 
directive  issued  by  the  Secretary  of 
Homeland  Security  (obstacle  test;  49 
U.S.C.  5125(a)(2))." 

Further,  Federal  hazmat  law  preempts 
a  non-Federal  requirement  applicable  to 
any  one  of  several  specified  covered 
subjects  if  it  is  not  substantively  the 
same  as  Federal  hazmat  law,  the  HMR, 
or  a  hazardous  materials  transportation 
security  regulation  or  directive  issued 
by  the  Secretary  of  Homeland  Security 


(covered  subjects  test:  49  U.S.C. 
5125(b)). 

The  HMR  are  not  minimum 
requirements  that  other  jurisdictions 
may  exceed  if  local  conditions  warrant: 
rather,  the  HMR  are  national  standards 
and  must  be  uniformly  applied  across 
jurisdictional  lines.  However,  another 
Federal  law  may  authorize  non-Federal 
requirements.  49  U.S.C.  5125(a)  and  (b). 
Also,  RSPA  may  waive  preemption  of  a 
non-Federal  requirement  if  it:  (1) 
provides  the  public  with  at  least  as 
much  protection  as  requirements  of 
Federal  hazmat  law  and  the  HMR,  and 
(2)  does  not  impose  an  unreasonable 
burden  on  commerce.  49  U.S.C.  5125(e). 

Commenters  generally  support  the 
strong  preemption  provisions  in  Federal 
hazmat  law  and  credit  preemption  of 
inconsistent  state  and  local  hazardous 
materials  transportation  requirements 
for  contributing  to  the  strong  hazardous 
materials  transportation  safety  record. 
As  discussed  above  in  this  preamble, 
many  commenters  are  concerned  that 
the  NPRM  undermines  national 
regulatory  uniformity  and  opens  the 
door  to  inconsistent  and  conflicting 
regulation  of  hazardous  materials  bv 
state,  local,  and  tribal  governments.  We 
do  not  agree  that  the  NPRM's  proposals 
for  defining  the  parameters  of  the 
applicability  of  the  HMR  undermine  the 
preemption  provisions  of  Federal 
hazmat  law.  As  noted  several  times 
herein  and  in  the  preamble  to  the 
NPRM,  the  proposals  are  generally 
consistent  with  current  provisions  in 
the  HMR  and  with  current  policies 
outlined  in  letters  of  interpretation, 
preemption  determinations,  and  other 
administrative  decisions.  The  fact  that 
numerous  commenters  are  apparently 
unfamiliar  with  these  current 
requirements  merely  highlights  the  need 
to  clarif}'  the  appUcability  of  the  HMR 
in  the  HMR  itself,  which  is  the  precise 
purpose  of  this  final  rule.  This  final  rule 
clarifies  for  the  regulated  industry  and 
for  state,  local,  and  tribal  governments 
those  areas  where  non-Federal 
regulation  is  likely  to  be  preempted  and 
those  areas  where  non-Federal  agencies 
may  impose  regulations. 

Several  commenters  suggest  revisions 
to  the  language  proposed  in  the  NPRM 
in  §  171.1(f)  to  clarif\'  where  and  to  what 
functions  non-Federal  requirements 
may  apply.  For  example,  one 
commenter  suggests  that  this  section 
reference  the  preemption  standards  in 
subsection  C  of  49  CFR  part  107  rather 
than  repeat  the  standard  in  the  HMR. 
We  believe  that  such  repetition  in  the 
HMR  is  helpful;  however,  we  have 
revised  this  section  to  indicate  that 
procedures  for  preemption 
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determinations  can  bo  found  in  Part 
107. 

The  preemption  provisions  of  Federal 
hdzmat  law  effectively  preclude  state, 
local,  and  tribal  governments  from 
regulating  prp-transportati(jn  functions, 
as  defined  in  this  final  rul«\  in  a  manner 
that  differs  from  the  Federal 
requirements  if  the  non-Federal 
requirement  is  not  authorized  under 
another  Federal  law  and  the  non- 
Federal  requirement  fails  the  dual 
compliance,  obstacle,  or  covered  subject 
test  Examples  of  such  pre- 
transportation  functions  include:  (1) 
Determining  the  hazard  class  of  a 
hazardous  material:  (2)  selecting  a 
hazardous  materials  packaging;  (3) 
filling  a  hazardous  materials  packaging: 
(4)  transloading  a  hazardous  material  at 
an  intermodal  transfer  facility  from  one 
HMR-authorized  bulk  packaging  to 
another  HMR-authorized  bulk  packaging 
for  the  purpose  of  continuing  the 
movement  of  the  hazardous  material  in 
commerce:  (5)  securing  a  closure  on  a 
filled  hazardous  materials  package  or 
container  or  on  one  containing  a  residue 
of  a  hazardous  material:  (6)  marking  a 
package  to  indicate  that  it  contains  a 
hazardous  material;  (7)  labeling  a 
package  to  indicate  that  it  contains  a 
hazardous  material:  (8)  preparing  a 
shipping  paper;  (9)  providing  and 
maintaining  emergency  response 
information:  (10)  reviewing  a  shipping 
paper  to  verify  compliance  with  the 
HMR  or  international  equivalents;  (11) 
for  persons  importing  a  hazardous 
material  in  to  the  Inited  States, 
providing  the  shipper  with  information 
as  to  the  requirements  of  the  HMR  that 
apply  to  the  shipmtmt  of  the  material 
while  in  the  United  States;  (12) 
(:ertif\-ing  that  a  hazardous  material  is  in 
pruper  condition  for  transportation  in 
ciinformance  with  the  requirements  of 
the  HMR;  (13)  blocking  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle;  (14) 
segregating  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo:  and  (15)  selecting  or  providing 
placards  for  a  transport  vehicle  to 
indicate  that  it  is  carrying  hazardous 
materials.  We  have  not  attempted,  in 
this  final  rule,  to  identifv'  every  function 
that  is  a  pre-transportation  function — 
that  is.  a  function  performed  in  advance 
nf  transportation  in  commerce  to 
prepare  a  shipment  for  transportation  in 
commerce  or  that  affects  the  safetv  of 
the  shipment  in  transportation  in 
commerce.  State,  local,  or  Indian  tribe 
regulation  of  pre-transportation 
functions  not  specifically  identified  in 


this  final  rule  may  also  be  preempted 
under  Federal  hazmat  law. 

Unless  the  Secretary  waives 
preemption,  the  preemption  provisions 
of  Federal  hazmat  law  effectively 
preclude  state,  local,  and  tribal 
governments  from  regulating 
transportation  functions,  as  defined  in 
this  final  rule,  in  a  manner  that  differs 
from  the  Federal  requirements  if  the 
non-Federal  requirement  is  not 
authorized  by  another  Federal  law  and 
the  non-Federal  requirement  fails  the 
dual  compliance,  obstacle,  or  covered 
subject  test.  Examples  of  such 
transportation  functions  include:  (1) 
Movements  of  hazardous  materials  in 
commerce — that  is,  the  physical  transfer 
of  a  hazardous  material  from  one 
geographic  location  to  another  by  rail 
car,  aircraft,  motor  vehicle,  or  vessel;  (2) 
loading  of  a  hazardous  material  onto  a 
transport  vehicle,  aircraft,  or  vessel  or 
into  a  bulk  packaging;  (3)  unloading  of 
a  hazardous  material  from  a  transport 
vehicle,  aircraft,  or  vessel  or  from  a  bulk 
packaging  when  carrier  personnel  are 
present;  and  (4)  storage  of  a  hazardous 
material  between  the  time  that  a  carrier 
takes  possession  of  the  material  until  it 
is  delivered  to  its  destination  as 
indicated  oa  shipping  documentation. 

State,  local,  and  tribal  governments 
may  impose  regulations  on  hazardous 
materials-related  functions  that  are  not 
covered  by  the  HMR  or  Federal  hazmat 
law,  except  where  RSPA  has  specifically 
determined  that  regulation  of  a 
hazardous  materials-related  function  is 
not  necessaiy.  For  example,  hazardous 
materials  that  are  not  being  transported 
in  commerce  as  defined  in  this  final  rule 
are  subject  to  applicable  non-Federal 
community  right-to-know,  fire 
protection,  worker  protection, 
environmental  protection,  building 
code,  and  zoning  requirements. 
Moreover,  although  the  HMR  apply  to 
pre-transportation  functions  as  defined 
in  this  final  rule,  the  facilities  within 
which  pre-transportation  functions  are 
performed  Gould  be  subject  to  non- 
Federal  regulations  that  do  not  affect  the 
performance  of  the  pre-transportation 
function — again,  fire  protection,  worker 
protection,  environmental  protection, 
building  code,  and  zoning  requirements 
may  apply.  Thus,  state  and  local 
regulations  applicable  to  hazardous 
materials  stored  at  a  consignee's  facility 
or  at  a  manufacturing  facility  awaiting 
use  in  a  manufacturing  process  would 
not  be  preempted  (PD-9(R),  60  FR  8787. 
February  15,  1995).  Similarly,  the  HMR 
do  not  apply  to  regulation  of  consignee 
storage  tanks;  therefore,  state  or  local 
requirements  as  to  the  types  of  storage 
tanks  into  which  a  hazardous  material 
mav  be  unloaded  from  a  tank  car  are  not 


preempted  (PD-9(R).  60  FR  8788. 
February'  15.  1995).  Further,  local  fire 
code  requirements  that  do  not  applv  to 
the  transportation  of  hazardous 
materials  in  commerce  are  not 
preempted  (PD-14(R),  63  FR  67506, 
December  7,  1998). 

The  above  discussion  is  intended  as 
general  guidance  only.  We  will  continue 
to  make  preemption  determinations 
applicable  to  specific  non-Federal 
requirements  on  a  case-by-case  basis, 
using  the  obstacle,  dual  compliance, 
and  covered  subjects  tests  provided  in 
Federal  hazmat  law. 

F.  OSHA,  EPA,  and  ATF Programs  and 
Regulations 

OSHA.  On  December  29,  1970, 
Congress  enacted  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act)  for  the  purpose  of  assuring  safe  and 
healthy  workplaces.  Under  the  OSH 
Act,  every  employer  engaged  in  a 
business  affecting  commerce  has  a 
general  duty  to  furnish  each  of  its 
employees  a  workplace  free  from 
recognized  hazards  causing,  or  likely  to 
cause,  death  or  serious  physical  harm. 
In  addition,  employers  are  required  to 
comply  with  all  safety  and  health 
standards  issued  under  the  OSH  Act 
that  are  applicable  to  working 
conditions  involved  in  their  businesses. 

OSHA  has  promulgated  a  number  of 
standards  that  address  the  handling  of 
hazardous  materials  at  fixed  facilities. 
These  include  standards  governing 
process  safety  management  of  highly 
hazardous  chemicals  and  requirements 
for  handling  and  storage  of  specific 
hazardous  materials,  such  as 
compressed  gases,  flammable  and 
combustible  liquids,  explosives  and 
blasting  agents,  liquefied  petroleum 
gases,  and  anhydrous  ammonia.  OSHA 
standards  also  address  hazard 
communication  requirements  at  fixed 
facilities,  including  container  labeling, 
retention  of  transportation  placards,  and 
other  forms  of  warning,  material  safety 
data  sheets,  and  emplovee  training.  (29 
CFR  1910.1200)  In  addition,  facilities 
that  handle  and  store  hazardous 
materials  must  comply  with  OSHA 
standards  that  address  more  general 
types  of  workplace  hazards,  such  as 
walking  and  working  surfaces,  means  of 
egress,  noise,  air  quality,  environmental 
control,  personal  protective  equipment, 
and  fire  protection. 

EPA.  EPA's  mission  is  to  protect 
human  health  and  the  natural 
environment  from  pollution.  More  than 
a  dozen  ma)or  statutes  or  laws  form  the 
legal  basis  for  EPA's  programs.  Several 
of  these  statutes  establish  programs 
covering  facilities  that  handle  hazardous 
materials.  Thev  include; 
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•  The  Emergency  Planning  and 
Communitv  Right-to-Know  Act  (EPCRA; 
42  U.S.C.  11011  et  seq.)  requires 
facilities  to  provide  information 
concerning  the  hazardous  materials  they 
have  on  site  to  states,  local  planners,  fire 
departments,  and.  through  them,  to  the 
puhiic.  This  information  provides  the 
foundation  for  both  comniunity 
emergency  response  plans  and  public- 
industry  dialogues  on  risks  and  risk 
reduction.  EPCRA  also  requires  facilities 
to  report  releases  of  certain  hazardous 
materials  to  state  and  local  emergency 
responders. 

•  The  Clean  Air  Act  (42  U.S.C.  7401 
et  seq.]  establishes  a  general  duty  for 
facility  owners  or  operators  to  identif\' 
hazards  that  may  result  from  accidental 
releases  of  extremelv  hazardous 
substances,  design  and  maintain  a  safe 
facility  as  needed  to  prevent  such 
releases,  and  minimize  the 
consequences  of  releases  that  do  occur. 
EPA  has  promulgated  a  list  of 
substances  that,  in  the  event  of  an 
accidental  release,  are  known  to  cause 
or  ma\  he  reasonably  expected  to  cause 
death,  injury,  or  serious  adverse  effects 
to  human  health  or  the  environment. 
EPA  also  has  established  a  threshold 
quantity  for  each  listed  chemical. 
Stationary  sources  that  have  more  than 
a  threshold  quantity  of  a  regulated 
substance  in  a  process  are  subject  to  the 
accident  prevention  regulations 
promulgated  by  EPA.  including  the 
requirement  to  develop  risk 
management  plans. 

•  The  Resource  Conservation  and 
Recover\-  Act  (RCRA:  42  U.S.C.  321  et 
seq.]  gave  EPA  the  authority  to  control 
hazardous  waste  from  "cradle  to  grave." 
This  includes  the  generation, 
transportation,  treatment,  storage,  and 
disposal  of  hazardous  waste.  RCRA 
requires  hazardous  waste  transportation 
regulations  to  be  consistent  with 
transportation  regulations  issued  under 
Federal  hazmat  law. 

•  The  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.)  establishes  authority  for 
the  Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  program  for 
non-transportation-related  facilities.  The 
SPCC  regulations  are  designed  to 
prevent  the  discharge  of  oil  from  non- 
transportation-related  onshore  and 
offshore  facilities  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines. 

EPA  is  also  authorized  to  regulate 
hazardous  materials,  and  its  statutes  do 
not  expressly  preclude  EPA  from 
regulating  hazardous  materials  activities 
regulated  by  RSPA,  although  EPCRA 
does  exempt  "transportation,  including 
the  storage  incident  to  such 
transportation"  from  many  of  its 


requirements.  While  most  of  EPA's 
programs  focus  on  fixed  facilities.  EPA 
also  regulates  transportation  of 
hazardous  wastes  under  RCRA,  as  noted 
above.  Moreover,  loading,  unloading, 
and  storage  of  hazardous  materials 
generally  occur  at  fixed  facilities. 
Recognizing  the  potential  for  regulator)' 
overlap.  EPA  has  taken  into  account 
RSPA  regulation  of  hazardous  materials 
in  deciding  whether  and  how  to 
regulate.  Consequently,  the  decisions 
RSPA  makes  in  this  rulemaking  may 
affect  some  EPA  programs.  The  nature 
and  extent  of  that  effect  will  depend  on 
EPA's  interpretation  and 
implementation  of  its  statutes  and 
regulations,  some  of  which  we  describe 
iurther  below. 

ATF.  Congress  enacted  Title  XI  of  the 
Organized  Crime  Control  Act  of  1970  to 
protect  interstate  and  foreign  commerce 
against  interference  and  interruption  by 
reducing  the  hazard  to  persons  and 
property  arising  from  misuse  and  unsafe 
or  insecure  storage  of  explosive 
materials.  Chapter  40  of  the  1970  Act  is 
entitled  Importation.  Manufacture, 
Distribution  and  Storage  of  Explosive 
Materials.  ATF  has  been  delegated  the 
authority  to  enforce  Chapter  40.  ATF 
has  promulgated  regulations  contained 
in  27  CFR  part  555  to  implement  its 
provisions. 

For  example,  §  555.30  contains 
requirements  for  licensees,  permittees, 
carriers  of  explosives  materials,  and 
other  persons  to  report  the  theft  or  loss 
of  explosive  materials  within  24  hours 
of  discovery.  ATF  regulations  also 
contain  detailed  provisions  governing 
the  storage  of  explosive  materials.  These 
storage  regulations  address  numerous 
issues  including:  (1)  A  requirement  to 
inspect  storage  facilities  at  least  every 
seven  days  (section  555.204);  (2)  where 
magazines  may  be  located  (section 
555.206);  (3)  construction  requirements 
of  magazines,  including  locking 
mechanisms  (sections  555.207-211): 
and  (4)  quantity  restrictions  and 
restrictions  on  the  items  that  may  be 
stored  together  (section  555.213). 

Relationship  of  Federal  hazmat  law  to 
other  statutes  and  regulations.  Federal 
hazmat  law  does  not  preempt  other 
Federal  statutes  nor  does  it  preempt 
regulations  issued  by  other  Federal 
agencies  to  implement  statutorily 
authorized  programs.  The  provisions  of 
this  final  rule  are  intended  only  to 
clarify  the  applicability  of  the  HMR  to 
specific  functions  and  activities.  l\  is  not 
appropriate  for  DOT  to  attempt  to  clarify 
the  applicability  of  other  Federal 
agencies'  statutes  or  regulations  to 
particular  functions  or  activities. 
However,  it  is  important  to  note  that 
facilities  at  which  pre-transportation  or 


transportation  functions  are  performed 
must  comply  with  applicable  OSHA 
standards  and  state  or  local  regulations 
applicable  to  physical  structures — for 
example,  noise  and  air  quality  control 
standards,  emergency  preparedness,  fire 
codes,  and  local  zoning  requirements. 
Facilities  must  also  comply  with 
applicable  state  and  local  regulations  for 
hazardous  materials  handling  and 
storage  operations  and  with  state  and 
local  regulations  that  address 
environmental  protection. 

Facilities  at  which  pre-transportation 
or  transportation  functions  are 
performed  may  be  subject  to  EPA 
regulations  and  additional  OSHA 
standards  applicable  to  hazardous 
materials  at  fixed  facilities.  For 
example  facilities  that  store  hazardous 
materials  may  be  subject  to  EPA's  risk 
management;  community  right-to-know; 
hazardous  waste  tracking  and  disposal; 
and  spill  prevention,  control  and 
countermeasure  program  requirements, 
and  OSHA's  proce.ss  safety  management 
and  emergency  preparedness 
requirements  Further,  facilities  at 
which  pre-transportation  or 
transportation  tunctions  are  performed 
may  also  be  subject  to  ATF  regulations 
applicable  to  licensing  and  permitting 
and  safe  handling,  including  storage,  of 
explosives.  Questions  as  to  the 
applicability  ot  EPA  or  ATF  regulations 
or  standards  to  particular  facilities  or 
operations  should  be  directed  to  the 
appropriate  EPA.  OSHA,  or  ATF  office. 

OSHA  Programs  and  Standards.  The 
OSH  Act  vests  OSHA  with  primar>' 
responsibility  for  promulgating  and 
enforcing  workplace  safety  and  health 
standards.  Under  the  OSH  Act.  event- 
employer  has  a  general  duty  to  provide 
its  employees  with  a  workplace  free 
from  recognized  hazards  that  are  likely 
to  cause  death  or  serious  physical  harm 
and  to  comply  with  occupational  safety 
and  health  standards.  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act)  (84  Stat.  1590.  as  amended.  29 
U.S.C.  653(b)(1). 

To  avoid  duplicative  regulation, 
section  4(b)(1)  of  the  OSH  Act  provides: 

Nothing  in  this  Act  shall  apply  to  working 
conditions  of  employees  with  respect  to 
which  other  Federal  agencies  *   *    • 
exercisti  statutory  authority  to  prescribe  or 
enforce  standards  or  regulations  affecting 
occupational  safety  or  health.  (Emphasis 
added.) 

However,  when  enacting  and 
codif\'ing  the  Federal  hazmat  law  and 
several  other  Federal  statutes.  Congress 
recognized  that  OSHA  is  the  most 
appropriate  agency  for  addressing 
certain  workplace  hazards  and. 
therefore,  included  explicit  language 
that  presen'es  OSHA's  regulator}' 


I 


61926  Federal  Register/ Vol.  68,  No.  210 /Thursday,  October  30,  2003 /Rules  and  Regulations 


authority  in  areas  where  it  might 
otherwise  be  preempted.  Such  "reverse 
preemption  language"  functions  to 
nuHify  any  effect  the  OSH  Act's  4(b)(1) 
provision  might  otherwise  have  and 
thus  ensures  that  OSHA's  standards 
remain  applicable. 

Even  without  the  reverse  preemption 
language.  OSHA  would  only  be 
precluded  from  applying  its  standards 
to  facilities  that  perform  pre- 
transportation  and  transportation 
functions  if  DOT  were  to  "exercise"  its 
statutory  authority,  under  Federal 
hazmat  law,  to  prescribe  or  enforce 
occupational  safety  and  health 
standards  of  regulations  at  these 
facilities.  The  Supreme  Court  recently 
held  that  mere  possession  by  another 
Federal  agency  of  une.xercised  authority 
is  insufficient  to  displace  OSHA's 
jurisdiction.  Chao  v.  Mallard  Bav 
Drilling.  Inc..  524  U.S.  235.  241  12002). 
The  Court  further  held  that  a  Federal 
agency's  minimal  exercise  of  some 
authority  over  certain  working 
conditions  does  not  result  in  complete 
preemption  of  OSHA  jurisdiction.  Id. 
Because  we  neither  affirmatively 
regulate  the  working  conditions  at 
facilities  where  pre-transportation  and 
transportation  functions  are  performed, 
nor  assert  comprehensive  regulatory 
juri.^diction  over  the  working  conditions 
at  these  facilities,  OSHA's  standards  and 
regulations  would  continue  to  apply  at 
these  facilities  even  in  the  absence  of 
reverse  preemption  language.  This  final 
rule  makes  clear  that  we  do  not  intend 
to  exercise  our  statutory  authority  in  a 
manner  that  precludes  OSHA  from 
regulating  at  facilities  where  pre- 
transportation  and  transportation 
functions  are  performed. 

In  the  NPRM  discussion  of  OSHA 
authority,  we  stated  that  functions 
regulated  under  the  HMR  should  not 
also  be  subject  to  conflicting  regulation 
by  state  and  local  governments  and  that 
other  Federal  requirements  should  be 
consistent  with  the  HMR.  At  the  same 
timf,  the  HMR  do  not  address  the  work 
environment  within  which  such 
functions  are  performed  nor  do  the 
HMR  address  the  working  conditions 
applicable  to  employees  performing 
such  fimctions.  It  is  not  appropriate  for 
RSPA  to  become  extensively  involved  in 
developing  and  enforcing  a  complex 
regulator\'  scheme  covering  working 
conditions  for  hazardous  materials 
employees  who,  although  performing 
various  hinctions  regulated  under  the 
HMR,  are  located  in  facilities  that  have 
characteristics  similar  to  those  of  many 
industrial  workplaces. 

One  commenter  suggests  that 
"allowing  OSHA  to  regulate  hazardous 
materials  transportation  workers  opens 


the  door  to  a  myriad  of  different  state 
regulations  covering  these  activities,  as 
only  RSPA  is  capable  of  preempting 
state  occupational  safety  and  health 
regulations  that  differ  from  the  federal 
standard."  This  commenter  further 
suggests  that  "RSPA  consider 
incorporating  by  reference  applicable 
OSHA  rules.  This  option  would  allow 
RSPA  to  avail  itself  of  OSHA's  expertise 
without  duplicating  resources.  *   *   * 
The  primary  benefit  of  such  a  strategy 
would  be  the  promulgation  of  uniform 
hazardous  materials  transportation 
worker  safety  standards  tliat  would 
apply  nationwide  *   *   *  "  (American 
Trucking  Associations)  Other 
commenters  suggest  that  RSPA  could 
utilize  the  notice-and-comment 
rulemaking  process  to  propose  hazmat 
employee  safety  regulations,  based  on 
OSHA  requirements,  for  inclusion  in  the 
HMR.  "IWle  note  that  the  Administrator 
has  ample  resources  to  publish  a 
proposal,  evaluate  comments  as  to  the 
efficacy  and  applicability  of  the 
proposed  standard  to  hazmat 
transportation  safety  and  craft  a  final 
rule.  For  years,  the  Administrator  has 
done  this  with  respect  to  consensus 
standards  published  by  entities  both 
domestic  and  international,  and  we  see 
no  reason  vtfhy  this  successful  approach 
can't  be  replicated  with  respect  to 
OSHA  and  EPA."  (National  Tank  Truck 
Carriers) 

We  disagree.  As  we  stated  in  the 
NPRM,  the  OSH  Act  permits  states  to 
adopt  and  enforce  worker  safety 
standards  that  may  be  more  stringent 
than  the  standards  promulgated  by 
OSHA.  By  contrast.  Federal  hazmat  law 
preempts  many  state  and  local  laws  and 
regulations  applicable  to  hazardous 
materials  transportation  that  are  not  the 
same  as  the  Federal  requirements  in  the 
HMR.  If  we  were  to  incorporate  by 
reference  OSHA's  standards,  then  this 
could  prevent  states  and  localities  from 
adopting  more  stringent  worker  safety 
standards  and  would  thus  undermine 
the  intent  of  Congress  as  clearly 
expressed  in  the  OSH  Act.  On  the  other 
hand,  because  OSHA  standards  are 
promulgated  under  authority  of  the  OSH 
Act,  states  would  be  permitted  to  adopt 
more  stringent  requirements  irrespective 
of  the  preemption  provisions  of  Federal 
hazmat  law.  We  do  not  believe  that 
incorporating  certain  OSHA  standards 
into  the  HMR  would  result  in  uniform 
Federal  regulation  of  transportation 
worker  safety  in  a  manner  consistent 
with  Federal  hazmat  law  or  the  OSH 
Act. 

The  NPRM  proposed  no  change  to  the 
current  division  of  responsibilities 
between  OSHA  and  RSPA  for  the 
regulation  gf  hazardous  materials. 


OSHA  has  concurrent  authority  in  this 
area,  and  its  standards  protect  workers 
who  perform  pre-transportation  and 
other  functions.  Further.  Congress 
authorized  OSHA,  rather  than  the 
Secretary  of  Transportation,  to 
promulgate  regulations  applicable  to 
workplace  safety  and  occupational 
health,  even  in  facilities  where  pre- 
transportation  functions  are  performed. 
Such  facilities  are  not  excepted  from 
OSHA  requirements  merely  because 
certain  of  the  activities  performed  at  the 
facility  are  subject  to  HMR 
requirements.  The  facility  must  assure 
that  functions  subject  to  the  HMR  are 
performed  in  accordance  with  the  HMR 
and  must  also  assure  that  the  workplace 
in  which  the  functions  are  performed 
conforms  to  applicable  OSHA 
requirements  for  occupational  health 
and  safety  and  that  workers  who 
perform  such  functions  are  protected 
from  hazards. 

Where  hazmat  employees  perform 
pre-transportation  functions  as  defined 
in  this  final  rule,  the  HMR  apply  to  the 
function  being  performed,  and  OSHA's 
requirements  for  occupational  safety 
and  health  apply  to  the  working 
conditions  applicable  to  the  hazmat 
employee  performing  the  function. 
Examples  include  hazmat  employees 
working  in  chemical  plants, 
manufacturing  facilities,  and 
warehouses  who  determine  a  material's 
hazard  class  under  the  HMR  and 
prepare  packages  for  shipment. 
Preparation  of  hazardous  materials 
packages  for  shipment  must  be 
performed  in  accordance  with  the  HMR; 
however.  OSHA  standards  applv  to  the 
working  conditions  under  which  the 
function  is  performed  and  to  measures 
necessar}'  to  protect  the  employee 
performing  the  function,  such  as 
protective  clothing  and  breathing 
equipment.  The  same  is  true  for 
transloading  operations  at  intermodal 
transfer  facilities — the  transloading 
function  is  regulated  under  the  HMR, 
while  OSHA  regulations  apply  to  the 
working  conditions  under  w^hich 
transloading  is  performed  and  the 
measures  necessary  to  protect  the 
employee  performing  transloading 
operations. 

The  relationship  between  the  OSHA 
regulations  and  the  HMR  for 
transportation  functions  is  more 
complex.  Congress  reauthorized  Federal 
hazmat  law  in  1994  to  "provide 
adequate  protection  against  the  risks  to 
life  and  property  inherent  in  the 
transportation  of  hazardous  material  in 
commerce."  The  "risks  to  life  inherent 
in  the  transportation  of  hazardous 
material"  include  risks  to  both  the 
general  public  and  to  transportation 
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workers,  such  as  airline,  railroad, 
maritime,  and  motor  carrier  employees. 
Protection  of  the  puhlic  generally  and 
employees  in  particular  is  necessarily 
an  integrated  undertaking  Thus,  the 
HMR  include  requirements  aimed  at 
protecting  both  the  general  public  and 
employees  of  hazardous  materials 
carriers  who  perform  transportation 
functions.  For  example,  the  HMR 
include  a  yariety  of  requirements  for 
communication  of  the  hazards 
associated  with  a  specific  hazardous 
materials  shipment,  such  as  shipping 
papers,  package  marks  and  labels,  and 
placards.  The  HMR  also  require  a 
shipping  paper  to  include  a  telephone 
number  for  information  about 
responding  to  an  emergency  involv'ing 
the  shipment.  A  shipper  must  also 
include  emergency  response 
information  about  the  specific 
hazardous  material  being  shipped  with 
the  documentation  that  accompanies  the 
shipment.  These  hazard  communication 
requirements  are  intended  to  assist 
emergency  responders  to  handle 
hazardous  materials  transportation 
incidents.  The  HMR  also  require  hazmat 
employees  (employees  who  perform 
fimctions  that  affect  the  safe 
transportation  of  a  hazardous  material) 
to  receive  safety  training  concerning 
emergency  response  information  for  the 
materials  handled,  protective  measures. 
and  methods  and  procedures  for 
avoiding  accidents.  The  HMR  specify 
that  training  provided  in  accordance 
with  OSHA  requirements  may  be  used 
to  satisfy  the  HMR  safety  training 
requirements. 

OSHA  standards  include 
requirements  for  emergency  action  and 
fire  prevention  plans  at  facilities.  The 
OHSA  standard  for  process  safety 
management  includes  requirements  for 
emergency  response  to  hazardous 
materials  incidents  at  a  facility.  OSHA 
also  has  promulgated  a  standard  for 
emergency  response  to  hazardous 
materials  incidents  at  fixed  facilities. 
The  OSHA  Hazardous  Waste  Operations 
and  Emergency  Response  Standard.  29 
CFR  1910.120,  includes  requirements  to 
protect  workers  in  this  environment  and 
to  help  them  handle  hazardous  wastes 
safely  and  effectively.  The  OSHA 
standard  includes  specific  response 
procedures,  including  requirements  for 
protective  equipment  and  training  for 
emergency  response  personnel. 

In  carrying  out  the  mandate  to 
prescribe  regulations  for  the  safe 
transportation  of  hazardous  materials, 
the  Secretary  of  Transportation,  through 
the  DOT  operating  administrations,  has 
developed  a  special  expertise  that 
makes  the  Department  uniquely 
qualified  to  play  the  primary  Federal 


regulator}'  role  in  the  protection  of 
workers  who  operate  motor  vehicles, 
trains,  aircraft,  and  vessels  used  to 
transport  hazardous  materials.  Further, 
the  preemption  provisions  in  Federal 
hazmat  law  provide  the  agency  with  the 
statutory  authority  to  promulgate 
nationally  uniform  regulations,  thereby 
assuring  that  carriers  are  not  forced  to 
comply  with  a  number  of  different  and 
perhaps  inconsistent  regulatory 
requirements  applicable  to  the  safety  of 
their  employees  who  transport 
hazardous  materials  by  air,  highway, 
water,  or  rail  in  different  state  cr  local 
jurisdictions.  Thus,  we  believe  that  the 
proper  role  for  RSPA  in  the  area  of 
occupational  safety  is  to  focus  our 
resources  on  carrier  operations,  an  area 
in  which  we  have  specialized 
competence  and  for  which  uniform 
national  standards  are  key  to  safe  and 
efficient  transportation. 

Where  the  functions  performed  by 
hazmat  employees  are  intrinsic  to  the 
operations  of  carriers  that  transport 
hazardous  materials  in  commerce,  the 
Secretary  of  Transportation,  as  well  as 
OSHA,  exercises  regulatory  authority 
under  Federal  hazmat  law  for 
occupational  safety  and  health  issues 
related  to  those  hazmat  employees.  One 
commenter  asks  for  clarification  of  how 
OSHA  and  RSPA  will  exercise  their 
shared  authority  concerning  worker 
safety  protections  for  transportation 
workers.  "A  driver  loading  or  unloading 
a  cargo  tank  is  subject  to  the  exact  same 
health  risks  as  a  warehouse  employee 
performing  the  same  task.  It  should  go 
without  saying  that  both  employees  are 
entitled  to  the  same  worker  safety 
protections,  and  OSHA  is  the  agency  to 
provide  those  protections.  ***  [Tjhe 
HMR  is  primarily  geared  towards  the 
important  task  of  preventing  a  release  of 
hazardous  materials  during 
transportation.  ***  OSHA,  on  the  other 
hand,  is  better  able  to  focus  its  resources 
on  the  safety  of  workers  who,  despite 
the  DOT  regulations,  may  nevertheless 
be  exposed  to  hazardous  materials 
during  loading,  unloading,  and  storage. 
In  this  respect,  OSHA  regulates  aspects 
of  the  work  environment  that  DOT 
admittedly  does  not  have  the  resources 
to  regulate  itself,  including  matters  such 
as  personal  protective  equipment, 
permissible  exposure  limits,  ventilation, 
hazard  communications,  and  medical 
surveillance.  Employers  should  not  be 
able  to  avoid  responsibility  for 
protecting  their  employees  through 
compliance  with  these  and  other  OSHA 
requirements,  simply  because  DOT 
regulates  other  aspects  of  hazardous 
materials  transportation."  (International 
Brotherhood  of  Teamsters) 


We  agree.  As  the  Mallard  Bay 
decision  makes  clear,  allowing  complete 
preemption  of  OSHA  regulations  where 
another  agency  has  exercised  only 
limited  authority  over  certain  working 
conditions  would  result  in  large  gaps  in 
worker  safety  regulations  that  would  be 
inconsistent  with  the  purpose  of  the 
OSH  Act.  While,  as  we  stated  in  the 
NPRM.  DOT  is  uniquely  qualified  to 
play  the  primary'  Federal  regulatory  role 
in  the  protection  of  transportation 
workers,  we  recognize  that  OSHA  also 
has  a  role  in  the  protection  of  such 
workers.  Therefore,  in  this  final  rule,  we 
are  modifying  the  regulatory  language 
proposed  in  the  NPRM  to  clarify  that 
each  facility  at  which  pre-transportation 
or  transportation  functions  are 
performed  is  subject  to  applicable 
standards  and  regulations  of  other 
Federal  agencies. 

As  discussed  elsewhere  in  this 
preamble,  OSHA  and  DOT  will  continue 
to  share  regulatory  authority  for  certain 
transportation  functions.  Thus,  for 
loading  or  unloading  operations,  the 
HMR  apply  to  the  packaging,  including 
valving,  piping,  and  hoses  that  are 
included  as  part  of  a  DOT  specification 
packaging  standard,  to  filUng  and 
closure  requirements  for  a  packaging, 
and  to  specified  operational  procedures 
when  loading  or  unloading  is  performed 
by  or  in  the  presence  of  carrier 
personnel.  The  OSHA  regulations  apply 
to  facility  equipment,  including  hoses, 
piping,  and  valves  that  are  part  of  and 
maintained  by  the  facility,  and  to 
operational  procedures  for  a  facility  at 
which  loading  or  unloading  operations 
are  performed.  Persons  loading  or 
unloading  hazardous  materials  at  a 
facility  may  be  subject  to  both  HMR  and 
OSHA  requirements. 

EPA  Programs  and  Regulations.  The 
concurrent  applicability  of  EPA's 
regulations  and  the  HMR  to  loading, 
unloading,  and  storage  of  hazardous 
materials  has  caused  significant 
confusion.  The  clarifications  we  are 
making  in  this  final  rule  concern  the 
applicability  of  the  HMR  to  specific 
functions  and  activities.  Entities 
involved  with  handling  and 
transporting  hazardous  materials  should 
be  aware  that  a  number  of  EPA 
requirements  might  also  apply  to  their 
operations.  Following  are  descriptions 
of  some  EPA  programs  that  apply  to 
facilities  that  handle  and  store 
hazardous  materials. 

EPCRA  (SAR.A  Title  II).  The 
Emergency  Planning  and  Community 
Right-to-Know  Act,  enacted  by  Congress 
in  1986  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA:  42  U.S.C.  11011  et  seq.]  requires 
states  to  establish  state  and  local 
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emergency  planning  groups  to  develop 

chemical  emergencv  response  plans  for 
each  community.  EPCFLA  also  requires 
facilities  to  provide  information 
regarding  the  hazardous  materials  they 
have  on  site  to  states,  local  planners,  fire 
departments  and.  through  them,  the 
public.  In  addition.  EPCRA  requires 
notification  of  releases  of  certain 
hazardous  substances  This  information 
forms  the  foundation  of  both  the 
community  emergency  response  plans 
and  the  public-industry  dialogue  on 
risks  and  risk  reduction  contemplated 
by  EPCRA.  EPCRA  emphasizes 
prevention,  preparedness,  and  response 
as  key  factors  in  reducing  the  hazards 
associated  with  chemical  releases. 

Pursuant  to  EPCRA  requirements. 
EPA  has  issued  a  list  of  extremely 
hazardous  substances  and  threshold 
planning  quantities  for  each  substance. 
A  facility  is  subject  to  a  one-time 
emergency  planning  notification  if  a 
substance  on  the  list  is  present  at  the 
facility  in  an  amount  in  excess  of  the 
threshold  planning  quantity  established 
for  the  substance.  42  U.S.C'  11002(b)(1). 

.\mong  other  requirements,  facilities 
where  hazardous  chemicals,  as  defined 
by  OSHA.  are  present  must  prepare  and 
submit  an  emergency  and  hazardous 
chemical  inventory  form  to  the 
appropriate  local  emergency  planning 
committee  (LEPC)   state  emergency 
response  commission  (SERC).  and  fire 
department  with  jurisdiction  over  the 
facility.  42  U.S.C.  11022(a)(1).  EPCRA 
also  specifically  requires  the  owner  or 
operator  of  a  facility  to  promptly 
provide  to  an  LEPC.  on  request, 
information  that  the  LEPC  believes  is 
necessary  for  developing  and 
implementing  an  emergency  plan.  42 
U.S.C.  n003(d)(3).  Thus,  certain 
hazardous  materials  that  are  on  site  at 
a  facility,  in  above-threshold  quantities, 
awaiting  consumption  in  the 
manufacturing  process,  are  regulated 
under  EPCRA. 

Except  for  the  release  reporting 
requirements  under  EPCRA  304.  EPCRA 
does  not  apply  to  the  transportation  in 
commerce,  including  storage  incident  to 
that  transportation,  of  anv  substance  or 
chemical  subject  to  EPCRA.  42  U.S.C. 
11047  In  its  regulations  implementing 
EPCRA,  EPA  states  that  a  substance  is 
stored  "incident  to  transportation"  in 
commerce  if  the  stored  substance  is 
moving  under  active  shipping  papers 
and  has  not  reached  the  ultimate 
consignee.  40  CFR  355.40(b)(4)(ii). 
Consequently,  hazardous  materials  that 
are  stored  incident  to  transportation  in 
commerce,  as  defined  by  EPA.  are  not 
subject  to  the  requirements  of  EPCRA. 
On  the  other  hand,  regulated  materials 
that  have  been  delivered  to  the  ultimate 


consignee's  facility  are  not  stored 
"incident  to  transportation"  in 
commerce  and  are  subject  to  EPCRA 
requirements. 

Although  its  terminology  differs, 
EPA's  definition  of  "storage  incident  to 
transportation"  in  commerce  for 
purposes  of  EPCRA  is  generally  the 
same  as  the  definition  we  are  adopting 
in  this  final  rule  for  "storage  incidental 
to  movement"  of  a  hazardous  material 
in  commerce.  For  both  definitions,  a 
hazardous  materials  package,  freight 
container,  or  transport  vehicle  is  stored 
incidental  to  movement  in  commerce  if 
it  is  en  route  to,  but  has  not  yet  reached, 
its  consignee.  For  these  situations,  most 
of  the  EPCRA  requirements  do  not 
apply.  Similarly,  EPA  agrees  with 
RSPA's  longstanding  policy,  as  defined 
in  this  final  rule,  that  regulated 
materials  that  have  been  delivered  to 
their  consignee  are  not  in  transportation 
in  commerce  and,  thus,  are  subject  to 
EPCRA  requirements. 

Based  on  the  definitions  in  this  final 
rule,  hazardous  materials  in  the 
following  non-transportation  situations 
are  subject  to  applicable  EPCRA 
requirements: 

(1)  Hazardous  materials  stored  at  an 
offeror's  facility  prior  to  a  carrier  taking 
possession  of  the  hazardous  material  for 
movement  in  transportation  in 
commerce. 

(2)  Hazardous  materials  being 
unloading  from  a  transport  vehicle  or 
bulk  packaging  by  a  person  employed 
by  or  under  contract  to  the  consignee 
following  delivery,  including  unloading 
into  a  manufacturing  process. 

(3)  Hazardous  materials  stored  at  a 
consignee  facility  after  delivery. 

Clean  Air  Act^§112(r)  (Risk 
Management  Program).  Although 
EPCRA  governs  emergency  response 
planning,  it  does  not  mandate  that 
facilities  establish  accident  prevention 
programs.  The  CAA  Amendments  of 
1990,  Pub.  L.  101-549,  104  Stat.  2399, 
amended  §  1 1 2  of  the  Clean  Air  Act,  42 
U.S.C.  7412,  by  adding,  among  other 
things,  a  new  subsection  (r),  which 
includes  requirements  related  to 
chemical  accident  prevention.  The  goal 
of  §  112(r)  is  to  prevent  accidental 
releases  of  extremely  hazardous 
substances  from  "stationary  sources" 
and  to  minimize  the  consequences  of 
any  accidental  releases  that  do  occur. 

Section  112(r)  establishes  a  general 
duty  for  facility  owners  or  operators  of 
stationary'  sources  to  identify'  hazards 
that  may  result  from  accidental  releases, 
design  and  maintain  a  safe  facility,  and 
minimize  the  consequences  of  releases 
when  they  occur.  Pursuant  to 
§  112(r)(3'),  EPA  has  promulgated  a  list 
of  substances  that,  in  the  event  of  an 


accidental  release,  are  known  to  cause 
or  may  be  reasonably  expected  to  cause 
death,  injury,  or  serious  adverse  effects 
to  human  health  and  the  environment. 
EPA  also  has  established  a  threshold 
quantity  for  each  listed  chemical. 
Stationary  sources  that  have  more  than 
a  threshold  quantity  of  a  regulated 
substance  are  subject  to  the  accident 
prevention  regulations  promulgated  by 
EPA  under  CAA  §  112(r),  including  the 
requirement  to  develop  risk 
management  plans. 

EPA  in  its  regulations  defines 
"stationary  source"  as  follows: 

Stationary  source  means  anv  buildings. 
sUuctures.  equipment,  installations,  or 
substance  emitting  stationary  activities 
which  belong  to  the  same  industrial  group, 
which  are  located  on  one  or  more  contiguous 
properties,  which  are  under  the  control  of  the 
same  person  (or  persons  under  common 
control),  and  from  which  an  accidental 
release  may  occur.  The  term  statioran' 
source  does  not  apply  to  transportation, 
including  storage  incident  to  transportation, 
of  any  regulated  substance  or  any  other 
extremely  hazardous  substance  under  the 
provisions  of  this  part.  A  stationary  source 
includes  transportation  containers  used  for 
storage  not  incident  to  transportation  and 
transportation  containers  connected  to 
equipment  at  a  stationary  source  for  loading 
or  unloading.  *    *    ' 

40  CFR  68.3.  (Emphasis  added). 

In  1999,  EPA  clarified  its  definition  of 
stationary  source  by  stating. 

Because  a  transportation  container  may  at 
times  function  as  a  storage  container  or  a 
process  at  a  stationary  source,  or  may 
function  as  part  of  operations  at  a  stationary 
source.  EPA  is  specifically  directed  by  statute 
to  address  these  activities  (CAA  section 
112(r)(7)(B)(i})  ("The  regulations  shall  cover 
storage,  as  well  as  operations").  To  the  extent 
that  DOT  is  also  authorized  under  Federal 
Hazmat  Law  to  regulate  activities  that  are  at 
a  stationary  source,  nothing  in  the  CAA 
prohibits  both  agencies  from  exercising 
concurrent  jurisdiction  over  these  activities. 
As  EPA  has  said  in  the  context  of  the  RMP 
Rule,  compliance  with  Federal  Hazmat  Law 
and  HMR  requirements  may  satisfy  parallel 
requirements  of  part  68.  This  approach  to 
implementation  reflects  the  coordination 
between  the  agencies  that  is  called  for  under 
CAA  section  n2(r)(7)(D).  The  exercise  of 
concurrent  jurisdiction  preserves  the 
applicability  of  the  Federal  Hazmat  Law  and 
HMR  and  does  not  supersede  or  limit  DOT's 
jurisdiction. 

(64  FR  28696,  at  28698;  May  26,  1999), 

Consistent  with  prior  RSPA 
interpretations  and  administrative 
determinations  (as  cited  previously  in 
this  preamble  and  in  the  preamble  to  the 
NPRM).  the  provisions  in  this  final  rule 
clarify  that,  from  DOT's  perspective,  the 
following  situations  are  neither 
transportation  in  commerce  nor  storage 
incidental  to  transportation  in 
commerce: 
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(1)  Hazardous  materials  stored  at  an 
offeror's  facility  prior  to  a  carrier  taking 
possession  of  the  hazardous  material  for 
movement  in  transportation  in 
commerce. 

(2)  Hazardous  materials  being 
unloaded  from  a  transport  vehicle  or 
bulk  packaging  following  delivery  to  the 
consignee  and  after  departure  of  the 
carrier  from  the  consignee  facility, 
includmg  unloading  into  a 
manufacturing  process. 

(3)  Hazardous  materials  stored  at  a 
consignee  facility  after  deliver)'. 

(4)  Hazardous  materials  temporarily 
stored  at  a  transfer  facility  for 
repackaging. 

Resource  Consen'ation  and  Recovery' 
Act  (RCRAI.  RCRA  requires  EPA  to  issue 
regulations  to  ensure  the  proper 
management  of  hazardous  waste  from 
its  point  of  generation  to  its  ultimate 
disposal — "cradle  to  grave."  The 
regulations  establish  a  step-hy-step 
approach  to  monitor  and  control 
hazardous  wastes  at  every  point  in  the 
waste  cycle.  The  regulated  community 
in  this  system  includes  those  who 
generate,  recycle,  transport,  treat,  store, 
and  dispose  of  hazardous  wastes. 

The  federal  and  state  jurisdictional 
issues  arising  under  hazardous  waste 
transportation  law  can  be  quite 
complex.  At  a  threshold  level.  EPA  and 
DOT  have  joint  statutory  responsibilities 
for  developing  the  regulations  that 
apply  to  hazardous  waste  transportation 
and  to  the  pre-transportation  functions 
that  are  usually  conducted  by  hazardous 
waste  generators.  EPA  and  DOT  are 
required  by  law  to  consult  on  the 
development  of  hazardous  waste 
transportation  regulations,  and  as  a 
result,  the  two  agencies'  regulations  in 
this  area  are  inter-related.  EPA  has 
incorporated  DOT's  pre-transportation 
requirements  into  its  hazardous  waste 
generator  regulations  [see  40  CFR  Part 
262,  Subpart  C);  i.e.,  generators  that 
send  waste  off-site  for  treatment, 
storage,  or  disposal  must  comply  with 
all  applicable  requirements  of  the  HMR, 
including  the  requirements  for 
packaging,  marking,  and  labeling 
matt^rials.  In  addition,  generators  are 
required  to  prepare,  and  transporters  are 
required  to  carry,  the  Uniform 
Hazardous  Waste  Manifest  for  their  off- 
site  shipments.  The  HMR  incorporate 
the  Uniform  Hazardous  Waste  Manifest 
requirements  for  hazardous  w-aste 
shipments  and  permit  such  a  manifest 
to  be  used  to  meet  HMR  requirements 
for  shipping  papers  provided  it  contains 
all  the  information  required  under 
Subpart  C  of  Part  172  of  the  HMR. 

In  the  event  of  a  release  during 
transportation,  transporters  must 
comply  with  EP.A  requirements  for 


hazardous  waste  spill  cleanup, 
Hazardous  wastes  stored  incidental  to 
movement  in  commerce  as  that  term  is 
defined  in  this  final  rule — that  is, 
between  the  time  that  a  carrier  takes 
possession  of  the  hazardous  waste  until 
the  hazardous  waste  is  delivered  to  the 
destination  indicated  on  the  hazardous 
waste  manifest — must  be  stored  in 
accordance  with  EPA  requirements  for 
hazardous  waste  storage,  including  time 
limits  on  such  storage.  Similarly,  in  the 
event  that  a  carrier  discovers  a  leaking 
hazardous  materials  package  and  the 
offeror  directs  the  carrier  to  dispose  of 
the  material,  the  carrier  is  subject  to  all 
applicable  EPA  and  DOT  requirements 
for  transporting,  storing,  and  disposing 
of  the  material.  The  EPA  regulations 
establish  a  comprehensive  set  of 
requirements  that  include 
administrative  controls  and  facility 
standards  aimed  at  controlling  the 
management  of  hazardous  wastes  at 
ever\'  point  in  the  waste  cycle. 

As  is  typical  of  many  EPA 
environmental  programs,  RCRA 
hazardous  waste  programs  are 
implemented  primarily  by  authorized 
state  agencies.  While  the  RCRA  statute 
generally  allows  authorized  state 
programs  to  include  additional  or  more 
stringent  requirements  than  those 
established  under  EPA's  regulations  (see 
RCRA  §  3009),  the  authority  of  RCRA 
authorized  state  programs  to  enact 
requirements  that  are  more  stringent 
than  federal  requirements  is  limited  in 
the  area  of  hazardous  waste 
transportation.  This  follows  from  the 
fact  that  RCRA  §  3003(b)  requires  that 
hazardous  waste  transporter  regulations 
adopted  by  EPA  under  RCRA  Subtide  C 
must  be  consistent  with  the 
requirements  of  the  federal  hazraat  law 
and  the  HMR.  RCRA  state  program 
requirements  for  hazardous  waste 
transportation  must  also  be  consistent 
with  federal  hazmat  law  and  regulations 
issued  thereunder,  or  they  may  be 
subject  to  preemption.  Usually, 
authorized  state  programs  adopt 
hazardous  waste  transportation 
regulations  that  essentially  mimic  the 
federal  hazardous  waste  pre- 
transportation  and  transportation 
regulations  adopted  by  EPA.  However, 
when  state  program  regulations  on 
hazardous  waste  transportation  exceed 
those  developed  by  EPA,  there  is  at  least 
the  potential  for  these  additional  state 
law  requirements  to  raise  issues  of 
consistency  with  hazardous  materials 
law  and  the  HMR,  and  thus  give  rise  to 
preemption  concerns. 

The  Federal/state  jurisdictional  issues 
that  arise  under  hazardous  waste  law 
can  become  quite  complex  when  RCRA 
authorized  states  adopt  different  or 


more  stringent  hazardous  waste  program 
requirements  affecting  facilities  where 
transportation  related  activities  are 
conducted.  These  issues  have  been 
raised  most  prominently  in  recent  years 
at  hazardous  waste  "transfer  facilities." 
Transfer  facilities  consist  of  dedicated, 
temporary  storage  facilities  that  are 
operated  by  or  for  hazardous  waste 
transporter  companies.  Under  EPA 
standards  (see  40  CFR  263.12  and 
§  260.10),  hazardous  wastes  may  be 
stored  at  transfer  facilities  without  a 
RCRA  permit  for  up  to  10  days  in  DOT 
approved  packages,  as  long  as  the  waste 
shipment  remains  under  an  active 
manifest,  and  the  storage  occurs  in  the 
normal  course  of  transportation. 
Typically,  such  facilities  handle 
transfers  of  waste  containers  between 
vehicles,  intermodal  transfers,  through 
shipments,  and  consolidation  of  wastes 
in  the  normal  course  of  transportation. 

By  their  nature,  hazardous  waste 
transfer  facilities  involve  hazardous 
materials  activities  subject  to  the  HMR 
(loading,  unloading,  handling, 
repackaging,  storage  incidental  to 
movement),  as  well  as  hazardous  waste 
storage  and  transportation  related 
activities  subject  to  RCRA.  Several 
RCRA  authorized  states  have  enacted 
additional  regulator)'  controls  that 
exceed  the  minimal  requirements 
specified  in  EPA's  transfer  facility 
regulation.  This  additional  layer  of  state 
environmental  regulation  under  RCRA 
has  given  rise  to  issues  and  litigation 
surrounding  the  states"  authority  to 
impose  additional  requirements  at 
transfer  facilities,  and  how  these  state 
requirements  relate  to  this  Department's 
jurisdiction  over  hazardous  materials 
under  the  hazardous  materials  laws  and 
the  HMR. 

The  types  of  additional  controls 
imposed  on  RCRA  transfer  facilities  by 
authorized  states  may  run  the  gamut 
from  licensing  requirements  similar  to 
those  imposed  on  hazardous  waste 
storage  facilities,  to  facility  design  and 
operation  criteria  that  may  include  berm 
or  curb  specifications,  secondary 
containment  requirements,  floor 
material  specifications  for  container 
storage  areas,  aisle  space  or  setback 
requirements,  waste  compatibility 
standards,  container  inspection 
requirements,  and  requirements  for  spill 
prevention  or  mitigation  equipment  at 
loading  docks  and  transfer  areas.  In 
addition,  states  have  imposed 
requirements  for  personnel  training  in 
hazardous  waste  management, 
contingency  planning,  and  closure 
planning  and  financial  assurance 
requirements  to  ensure  that  wastes  are 
properly  removed  and  facilities  and 
sites  are  properly  decontaminated  when 
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hazardous  waste  operations  cease  at 
transfer  facilities.  (These  are  just  a  few 
examples  of  state-imposed  controls  and 
standards  which  RCRA  authorized 
states  and  EPA  have  identified  to  us;  we 
do  not  mean  to  suggest  that  this  is  an 
exhaustive  listing.) 

As  is  the  case  with  OSHA-regulated 
worker  safety  requirements,  the  fact  that 
pre-transportation  or  transportation 
functions  subject  to  the  HMR  are 
performed  at  a  hazardous  waste  facility, 
including  a  RCRA  transfer  facility,  does 
not  preclude  EPA,  RCRi-\  authorized 
state  agencies,  or  local  government 
bodies  from  also  imposing  regulatory 
requirements  at  that  facility.  In 
particular,  RCRA  authorized  state 
hazardous  waste  programs  may  impose 
facility  requirements  that  exceed  the 
regulatory  requirements  enacted  by 
EPA,  when  these  additional 
requirements  are  aimed  at  addressing 
the  hazardous  waste  management 
aspects  of  the  facility,  and  are  aimed  at 
accomplishing  environmental 
protection  objectives  such  as  preventing 
releases  of  hazardous  wastes  to  the 
environment  or  protecting  the 
environment  in  the  event  of  a  release. 
Such  state  environmental  regulations 
are  permissible  as  long  as  they  are  not 
aimed  at  regulating  the  transportation  or 
pre-transportation  functions  that  are 
covered  by  the  HMR.  and  do  not  affect 
the  performance  of  HMR-regulated 
transportation  or  pre-transportation 
functions. 

Should  a  state  hazardous  waste 
regulation  be  found  to  affect  the 
performance  of  HMR-regulated 
functions,  it  will  be  evaluated  on  a  case- 
by-case  basis  under  the  preemption 
criteria  of  49  U.S.C.  .5125.  That  is.  state 
law  requirements  in  RCRA  authorized 
programs  that  differ  from  federal 
transportation  or  pre-transportation 
requirements  will  be  evaluated  to 
determine  if  they  fail  the  dual 
compliance,  obstacle,  or  covered  subject 
tests  discussed  previously  in  this 
preamble  section.  Thus,  for  example. 
RCRA  authorized  state  agencies  may  not 
impose  packaging  standards  differing 
from  those  included  in  the  HMR;  thev 
may  not  impose  manifesting 
requirements  differing  from  those 
adopted  by  EPA  and  DOT;  and  they  may 
not  prohibit  facilities  from  handling 
(e.g.,  consolidating  or  repackaging) 
hazardous  wastes  at  transfer  facilities  or 
other  facilities  that  are  subject  to 
regulation  under  both  RCRA  and  the 
HMR.  There  are,  of  course,  other  state 
law  requirements  beyond  these  few 
examples  that  could  affect  the 
performance  of  transportation  or  pre- 
transportation  functions  in  wavs  that 


would  be  inconsistent  with  hazardous 
materials  law  and  the  HMR. 

Otherwise,  facilities  that  perform  both 
hazardous  waste  management  functions 
and  transportation/pre-transportation 
functions  must  ensure  that  the  functions 
subject  to  the  HMR  are  performed  in 
accordance  with  the  HMR.  and  must 
also  assure  compliance  with  applicable 
EPA  or  State  law  requirements 
addressing  the  environmental  concerns 
associated  with  the  hazardous  waste 
management  functions  at  the  facilities. 
Thus,  in  the  example  of  a  RCRA  transfer 
facility,  preparation  of  hazardous  waste 
packages  for  shipment  must  be 
performed  in  accordance  with  the  HMR. 
The  facility  must  also  comply  with  the 
RCRA  authorized  states'  environmental 
regulations  addressing  the  facility's 
hazardous  waste  storage  functions,  such 
as  berm  and  floor  design  requirements, 
secondary  containment  requirements, 
aisle  space  and  container  inspection 
requirement,  personnel  training 
requirements,  and  the  like.  There  is  a 
broad  scope  to  the  possible 
environmental  protection  requirements 
that  might  be  imposed  under  state  law 
and  not  pose  any  significant 
jurisdictional  issue  under  the  hazardous 
materials  laws  and  the  HMR. 

Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  Program.  The 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
establishes  authority  for  the  Spill 
Prevention,  Control,  and 
Countermeasure  (SPCC)  program  for 
non-transportation-related  facilities.  The 
SPCC  regulations  are  designed  to 
prevent  the  discharge  of  oil  from  non- 
transportation-related  onshore  and 
offshore  facilities  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines.  A  1971 
Memorandum  of  Understanding  (MOU) 
between  EPA  and  DOT  establishes 
definitions  of  transportation-related  and 
non-transportation-related  facilities  for 
purposes  of  the  FWPCA.  Under  the 
MOU,  SPCC  regulations  apply  to  the 
following  non-transportation-related 
facilities:  (1)  Oil  storage  facilities, 
including  all  related  equipment  and 
appurtenances  and  bulk  plant  storage; 
(2)  terminal  oil  storage;  (3)  pumps  and 
drainage  systems  used  in  the  storage  of 
oil,  except  for  in-line  or  breakout  tanks 
needed  for  the  continuous  operation  of 
a  pipeline  system;  and  (4)  any  terminal 
facility,  unit,  or  process  integrally 
associated  with  the  transfer  of  oil  in 
bulk  to  or  from  a  vessel.  Loading  racks, 
transfer  hoses,  loading  arms,  and  other 
equipment  that  is  appurtenant  to  a  non- 
transportation-related  facility  or 
terminal  and  that  is  used  to  transfer  oil 
in  bulk  to  ot  from  highway  vehicles  or 
rail  cars  are  also  subject  to  regulation 


under  the  SPCC  program.  The  SPCC 
regulations  include  several 
requirements  for  facility  rail  tank  car 
and  cargo  tank  motor  vehicle  loading 
and  unloading  racks,  such  as  a 
secondary  containment  system  and 
lights  or  barriers  to  prevent  the  vehicle 
from  departing  the  facility  prior  to 
disconnecting  transfer  lines. 

ATF Programs  and  Regulations.  As 
explained  above.  ATF  regulations  at  27 
CFR  part  555  address  the  import, 
manufacture,  distribution,  and  storage 
of  explosives.  The  regulations  are 
promulgated  under  Chapter  40  of  Title 
XI  of  the  Organized  Crime  Control  Act 
of  1970.  Section  845(a)  of  Chapter  40 
states  that  most  provisions  of  Chapter  40 
shall  not  apply  to: 

any  aspect  of  the  transportation  of  explosive 
materials  via  railroad,  water,  highway,  or  air 
which  are  regulated  by  the  United  States 
Department  of  Transportation  and  agencies 
thereof,  and  which  pertain  to  safety. 

Accordingly,  when  explosives  fall 
within  this  exception,  they  are  not 
governed  by  the  ATF  regulatory 
requirements  set  forth  above.  Thus, 
explosives  that  are  stored  incidental  to 
movement,  as  that  term  is  defined  in 
this  final  rule,  are  not  subject  to  ATF 
requirements,  but  instead  are  subject  to 
HMR  requirements  applicable  to  such 
storage.  However,  §  845(a)  does  not 
apply  in  situations  where  facility 
personnel  perform  pre-transportation 
functions  with  respect  to  preparing 
explosives  for  transportation.  Thus,  as  is 
the  case  with  certain  OSHA  and  EPA 
regulations,  a  facility  at  which  pre- 
transportation  functions  are  performed 
may  also  be  subject  to  ATF  regulations 
applicable  to  operations  at  that  facility. 

The  HMR  do  not  contain  storage  and 
theft/loss  reporting  requirements  that 
directly  correspond  to  the  ATF 
regulations.  The  HMR  require  hazardous 
materials  stored  incidental  to  movement 
to  meet  all  the  applicable  shipping 
paper,  emergency  response  information, 
hazard  communication,  packaging,  and 
operational  requirements  that  apply 
when  shipments  are  actually  moving  in 
transportation.  In  addition,  the  Federal 
Motor  Carrier  Safety  Regulations  impose 
requirements  on  motor  vehicles  that 
include  requirements  for  storage 
incidental  to  movement.  For  example,  a 
motor  vehicle  that  contains  Division  1.1, 
1.2.  or  1.3  explosives  must  be  attended 
at  all  times,  including  during  incidental 
storage,  unless  the  motor  vehicle  is 
located  on  the  motor  carrier's  property, 
the  shipper  or  consignee's  property,  or 
at  a  safe  haven.  In  addition,  a  motor 
vehicle  containing  a  Division  1.1,  1.2.  or 
1.3  explosive  may  not  be  parked  on  or 
within  5  feet  of  the  traveled  portion  of 
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a  public  highway  or  street;  on  private 
property  without  the  consent  of  the 
person  in  charge  of  the  property;  or 
within  300  feet  of  a  bridge,  tunnel, 
dwelling,  or  place  where  people  work  or 
congregate  unless  for  brief  periods  when 
parking  in  such  locations  is 
unavoidable.  ATF  has  expressed  some 
concern  that  e.xplosives  stored 
incidental  to  their  movement  in 
transportation  and.  thus,  falling  within 
the  §  845(a)  exception,  may  present 
potential  safety  and  security  risks.  For 
example,  ATF  suggests  that  such 
explosives  could  be  stored  close  to  non- 
related  residential  and  commercial 
structures,  as  well  as  to  highways  and 
roadways  that  are  commonly  traveled  bv 
the  general  public.  ATF  is  concerned 
that  unsafe  amounts  of  explosives  could 
be  stored  in  one  location  and  mav  not 
be  adequately  secured.  Because  the 
HMR  do  not  contain  a  restriction  on  the 
amount  of  time  explosives  may  be 
stored  incidental  to  movement,  ATF 
sees  these  regulatory  deficiencies  as 
especially  problematic.  Moreover,  the 
fact  that  explosives  lost  or  stolen  while 
in  transit  do  not  have  to  be  promptly 
reported  as  lost  or  stolen  could  hinder 
law  enforcement  in  preventing  harm 
and  gathering  intelligence. 

We  recognize  there  is  a  need  to 
evaluate  and  address  these  issues  in  the 
regulation  of  explosives  stored 
incidental  to  movement.  However,  this 
final  rule  is  not  the  appropriate  vehicle 
for  imposing  safety  and  security 
requirements  on  explosives  stored 
incidental  to  movement.  This  final  rule 
addresses  specific  situations,  activities, 
and  operations  to  which  the  HMR 
apply,  not  what  the  safety  and  security 
standards  should  be  when  the  HMR  do 
apply.  In  order  to  enhance  the  safety 
and  security  of  hazardous  materials, 
including  explosives,  stored  incidental 
to  transportation,  we  intend  to  propose 
additional  requirements  for  hazardous 
materials  stored  incidental  to 
transportation.  We  intend  to  consider 
industry  and  government  standards, 
including  the  ATF  regulations  in  part 
555,  for  guidance  in  formulating  our 
proposals  with  respect  to  explosives. 

Finally,  ATF  also  has  concerns  about 
"safe  havens."  The  FMCSRs  permit 
explosives  to  be  stored  for  an  indefinite 
period  in  a  "safe  ha\en."  ATF  has  found 
that  safe  havens  have  been  located  next 
to  major  highways  and  used  for 
extended  periods  to  store  explosives. 
Because  the  issue  of  safe  havens  is 
addressed  in  the  advance  notice  of 
proposed  rulemaking  issued  jointly  bv 
RSPA  and  FMCSA  under  docket  HM- 
232A  on  July  16,  2002  (67  FR  46622), 
we  will  not  address  it  in  this  final  rule. 


However,  we  will  address  these 
concerns  in  the  near  future. 

IV.  Revisions  to  §  174.67 

On  September  14,  1992,  we  published 
an  NPRM  under  Docket  HM-212  (57  FR 
42466),  proposing  several  changes  to  the 
HMR  as  they  apply  to  loading  and 
unloading  of  hazardous  materials  from 
rail  tank  cars  and  cargo  tanks.  We 
proposed  to  amend  the  following 
sections  of  the  HMR: 

•  Section  174. 67(i)  pertaining  to 
unloading  of  tank  cars  and  §  1 77.834(i) 
pertaining  to  the  loading  of  cargo  tanks 
to  provide  for  the  use  of  signaling 
systems  to  meet  attendance 
requirements. 

•  Sections  174.67(i)  and  174,67(j)  to 
allow  a  tank  car  containing  hazardous 
materials,  under  certain  conditions,  to 
remain  standing  with  the  unloading 
connections  attached  when  no 
hazardous  material  is  being  transferred, 

•  Section  177.834  to  remove  a 
requirement  that  an  attendant  must  be 
within  25  feet  of  the  cargo  tank  motor 
vehicle  during  loading  operations  that 
are  monitored  by  a  signaling  system. 

Our  goals  were  to  provide  tank  car 
and  cargo  tank  operators  the  flexibility 
to  design  loading  and  unloading 
procedures  appropriate  to  specific 
facilities  and  circumstances,  to 
accommodate  new-  technologies  in  the 
current  regulatory  scheme,  and  to 
incorporate  certain  exemptions  into 
regulations  of  general  applicability.  We 
received  about  forty  (40)  comments  in 
response  to  the  NPRM  from 
manufacturers,  distributors,  shippers, 
carriers,  and  industry  associations. 
Overall,  commenters  supported  the 
proposed  rule,  stating  that  it  provides 
flexibility  and  economic  relief  to 
industry  with  no  diminution  in  safety. 

The  HM-223  NPRM  proposed  to 
delete  the  rail  tank  car  unloading 
requirements  in  §  174,67,  except  for 
certain  provisions  related  to  protection 
of  train  and  engine  crews,  because 
changes  in  the  way  rail  tank  cars  are 
unloaded  made  the  §  174.67 
requirements  obsolete.  As  discussed 
above,  however,  we  have  reconsidered 
the  proposal  in  light  of  comments 
suggesting  the  transloading  operations 
should  be  regulated  under  the  HMR, 
Therefore,  in  this  final  rule,  w^e  are 
adopting  certain  changes  to  §  174,67  to 
update  and  clarifv'  requirements  and  to 
incorporate  the  provisions  of  certain 
exemptions  into  the  HMR.  This  final 
rule  specifies  that  the  requirements  in 
§  174.67  apply  to  transloading 
operations.  As  discussed  above,  actions 
that  assure  that  a  tank  car  that  is  being 
loaded  or  unloaded  does  not 
inadvertently  enter  transportation  or 


endanger  transportation  personnel  (i.e., 
posting  warning  signs,  setting  brakes, 
blocking  wheels)  are  regulated  under 
the  HMR.  Unloading  of  rail  tank  cars  by 
consignees  after  delivery  by  the  carrier 
is  not  regulated  under  the  HMR,  except 
as  described  in  this  paragraph.  As  stated 
previously  in  this  preamble,  unloading 
of  rail  cars  at  a  facility  after  deliver}-  by 
and  departure  of  the  rail  carrier  is 
subject  to  OSHA  regulations  applicable 
to  worker  protection  and  safety. 

This  final  rule  incorporates  revisions 
to  §  174.67  applicable  to:  (1)  Securing 
tank  cars  during  unloading  to  prevent 
movement  of  the  tank  cars  and  entry  to 
the  unloading  area  by  other  rail 
equipment;  (2)  written  safety 
procedures;  (3)  monitoring  of  tank  car 
unloading;  and  (4)  permitting  tank  cars 
to  remain  standing  with  unloading 
connections  attached.  Except  for  those 
applicable  to  monitoring  of  tank  car 
unloading,  the  revisions  proposed  in 
this  interim  final  rule  are  currently 
authorized  under  over  80  exemptions 
granted  to  operators  of  tank  car 
unloading  facilities. 

The  revisions  to  the  tank  car 
unloading  monitoring  requirements 
incorporate  procedures  that  are 
currently  permitted  bv  interpretation. 
The  HM-212  NPRM  included  a 
proposal  to  permit  monitoring  of  tank 
car  unloading  by  use  of  a  signaling 
system  that  includes  surveillance 
equipment  (television  monitors  and 
video  cameras)  and  remote  shut- off 
equipment.  A  number  of  commenters 
suggested  that  the  proposal  should  be 
expanded  to  authorize  systems  other 
than  television  or  video  surveillance 
equipment,  noting  that  sensors  coupled 
with  alarms  can  be  as  effective  as  visual 
surveillance  in  detecting  unintentional 
releases.  Indeed,  in  the  case  of  a 
hazardous  material  that  exists  as  a  gas 
under  ambient  conditions,  a  sensor  is 
more  effective  than  visual  surveillance. 
After  further  consideration  of  general 
industry  practices,  we  determined  that  a 
signaling  system  need  not  be  equipped 
with  television  monitors  and  video 
cameras  to  effectively  meet  the 
attendance  requirements  as  was 
proposed  in  the  NPRM.  Other  types  of 
signaling  systems  are  also  acceptable. 
This  final  rule  reflects  this  change  and 
is  consistent  with  letters  of  clarification 
issued  over  the  past  several  years 
applicable  to  monitoring  of  tank  car 
unloading. 

This  final  rule  revises  §  174,67  as 
follows: 

1.  Paragraph  (a)(2)  incorporates 
provisions,  currently  required  under 
exemptions,  relevant  to  blocking  the 
wheels  of  tank  cars  during  unloading. 


I  - 
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2.  Paragraph  (a)(3)  incorporates 
provisions,  currently  required  under 
exemptions,  relevant  to  securing  ac;cess 
to  the  track  where  unloading  operations 
are  conducted.  This  paragraph  requires 
facilities  to  use  derails,  lined  and 
blocked  switches,  portable  bumper 
blocks,  or  other  equipment  to  prevent 
access  by  other  rail  equipment, 
including  motorized  service  vehicles. 

3   Paragraph  (dK4)  modifies  the 
provisions  in  current  paragraph  (a)(3)  to 
permit  operators  some  flexibility  in  the 
wording  used  on  caution  signs. 

4.  Paragraph  (d){5l  incorporates 
provisions,  currently  required  under 
exemptions,  relevant  to  written  safety 
procedures.  This  paragraph  requires 
operators  to  maintain  written  safety 
procedures,  such  as  those  that  meet  the 
requirements  of  OSHA  regulations  in  29 
CFR  1910.119  and  120,  that  are 
immediately  available  in  the  event  of  an 
emergency  However,  this  provision  is 
not  intended  to  preempt  the  process 
safety  management,  hazardous  waste 
operations  and  emergency  response,  or 
any  other  OSHA  standards. 

5.  Paragraph  (j)  incorporates 
provisions  currently  permitted  by 
interpretation  relevant  to  monitoring  of 
unloading  operations.  To  eliminate 
confusi(m  in  wording  noted  by 
commenters,  paragraph  (i)  is  modified 
in  this  final  rule  to  clarifv'  that  the 
attendance  requirement  may  be  met 
either  by  physical  on-site  attendance 
providing  an  unobstructed  view  of  the 
tank  car  unloading  operation  as 
currently  authorized  under  the  HMR  or 
by  a  signaling  system,  including  video 
systems,  sensors,  or  mechanical 
equipment,  that  provides  a  level  of 
observation  equivalent  to  on-site 
attendance. 

6.  Paragraph  (j)  is  revised  to  specify 
that  attendance  is  not  required  when 
piping  is  attached  to  a  top  discharge 
outlet  of  a  tank  car  equipped  with  a 
protecti\'e  housing  specified  in 

§  179.100-12  provided  that  all  valves  on 
the  tank  car  are  tightly  closed,  the 
piping  is  not  connected  to  a  hose  or 
other  unloading  equipment,  and  the 
piping  extends  no  more  than  15.24 
centimeters  (fi  inches)  from  the  outer 
edge  of  the  protective  housing  within 
which  the  discharge  outlet  is  enclosed. 
This  provision  eliminates  the  need  for 
an  operator  to  disconnect  piping  when 
the  unloading  operation  is  interrupted 
or  temporarily  discontinued,  thereby 
reducing  wear  on  the  unloading  service 
equipment, 

7.  Current  paragraph  (k)  is 
redesignated  paragraph  (1).  New 
paragraph  (k)  incorporates  provisions, 
currently  required  under  exemptions, 
relevant  to  tank  cars  left  standing  with 


unloading  c»nnections  attached  while 
no  product  is  being  transferred. 
Paragraph  (k)  requires  the  facility 
operator  to  designate  an  employee 
responsible  for  on-site  monitoring  of  the 
transfer  facility  who  is  familiar  with  the 
properties  of  the  products  contained  in 
the  tank  cars  and  procedures  to  be 
followed  in  the  event  of  an  emergency. 
The  designated  employee  must  have  the 
ability  and  the  authority  to  take 
responsible  actions  in  the  event  of  an 
emergency. 

V.  Section-by-Section  Review 

General 

In  §  1 71  .a.  we  define  a  new  term, 
"movement,  '  to  mean  "the  physical 
transfer  of  a  hazardous  material  from 
one  geographic  location  to  another  bv 
rail  car,  aircraft,  motor  vehicle,  or 
vessel."  Accordingly,  we  are  replacing 
the  term  "movement"  when  it  appears 
in  the  HMR  in  a  context  where  the  new 
definition  would  be  inappropriate 
These  changes  are  in  §§  173.3(c)(2): 
173.6(b)(1)  $nd  (b)(3);  1  73.24a(a)(3)- 
1 73.62(c)  in  the  table  under  Packing 
Instruction  131  each  time  it  appears; 
173.166(e)(4)(iii);  173.171  (d); 
173.181(a)(2):  173.185(e)f7),  (g)(1).  and 
(g)(2):  173.1B9(b)  and  (d)(4)(i): 
173,219(b)(3j;  173.308(a)(4);  173, 335(c); 
173.416(f):  174.110;  174.1 12(b)  and 
(c)(3):  174.115(a)  and  (bj(3);  175.81(a): 
176.69(d):  176.76(a)(2)  each  time  it 
appears:  176.78(f)(-8):  176.93(a)(1); 
176.n6(d):  176.132(c);  176.168(g): 
176.200(b)  4nd  (c)  each  time  it  appears: 
177.834(a):  177.840(b)(3):  177.870(e); 
178.601(g)(l)(i)(D),(g)(l)(ii),and 
(g)(4)Iv);  and  178.704(d)(3). 

Part  171 

Section  ivl.l.ln  this  final  rule,  we 
are  retitling'this  section  "Applicability 
of  HMR  to  persons  and  functions."  We 
are  adding  introductory'  text  to  this 
section  to  explain  the  authority 
provided  to  the  Secretary  of 
Transportation  under  Federal  hazmat 
law  to  establish  regulations  for  the  safe 
transportation  of  hazardous  materials  in 
commerce:  the  Secretary's  delegation  of 
this  authority  to  RSPA;  and  the 
applicability  of  this  section  to 
packagings  represented  as  qualified  for 
use  in  the  transportation  of  hazardous 
materials  in  commerce  and  to  pre- 
transportation  and  transportation 
functions,    ' 

In  paragraph  (a)  of  this  section,  we 
specif\'  that  the  HMR  apply  to  each 
person  who  manufactures,  fabricates, 
marks,  maintains,  reconditions,  repairs, 
or  tests  a  packaging  or  a  component  of 
a  packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 


the  transportation  of  hazardous 
materials  in  commerce,  including  each 
person  who  performs  these  activities 
under  contract  to  an  agency  or  branch 
of  the  Federal  government.  Paragraph  (a) 
restates  requirements  in  current 
paragraphs  (a)(3)  and  (b)  of  §  171.1. 

Paragraph  (b)  of  this  section  specifies 
that  the  HMR  apply  to  pre-  . 
transportation  functions  performed  by 
persons  who  offer  hazardous  materials 
for  transportation  in  commerce  or  cause 
hazardous  materials  to  be  transported  in 
commerce,  including  persons  who 
perform  pre-transportation  functions 
under  contract  to  an  agency  or  branch 
of  the  Federal  government.  Paragraph 
(b)  includes  a  non-exhaustive  list  of  pre- 
transportation  functions  to  which  the 
HMR  apply. 

Paragraph  fc)  of  this  section  states  that 
the  HMR  apply  to  transportation  of 
hazardous  materials  in  i  ommerce  and  to 
persons  who  transport  hazardous 
materials  in  commerce,  including 
persons  who  transport  hazaidoiis 
materials  in  commerce  under  contract  to 
an  agency  or  branch  of  the  Federal 
government.  Paragraph  Ici  also  defines 
the  points  ai  which  transportation  in 
commerce  begins  and  ends  and  lists 
transportation  functions  included  in  the 
term  "transportation  m  i  ommerce" — 
movement  of  a  hazardous  material  in 
commerce,  loading  incidental  to 
movement  of  a  hazardous  material  in 
commerce,  unloading  incidental  to 
movement  of  a  hazardous  material  in 
commerce,  and  storage  incidental  to 
movement  ol  a  hazardous  material  in 
commerce.  In  this  final  rule,  the 
definitions  have  been  revised  from  those 
proposed  in  the  NPRM  to  reflect 
commenters'  concerns  and  suggestions. 

Paragraph  (d)  lists  specific  mnctions 
that  are  not  subject  to  the  HMR. 

Paragraph  lei  states  that  facilities  at 
which  pre-transportation  or 
transportation  functions  are  performed 
in  accordance  with  the  HMR  may  also 
be  subject  to  applicable  standards  and 
regulations  of  other  Federal  agencies. 

Paragraph  (f)  states  that  facilities  at 
which  pre-transportation  or 
transportation  functions  arc  performed 
in  accordance  with  the  HMR  may  also 
be  subject  to  applicable  laws  and 
regulations  of  state  and  local 
governments,  except  to  the  extent  that 
such  laws  and  regulations  are 
preempted  by  Federal  hazmat  law. 
Paragraph  (f)  also  sets  forth  the  criteria 
established  in  Federal  hazmat  law  for 
making  preemption  determinations  and 
notes  that  preemption  procedures  are  in 
Subpart  C  of  49  CFR  Part  107. 

Paragraph  (g)  restates  the  penalties  for 
noncompliance  with  the  HMR  that  are 
currently  in  paragraph  (c)  of  §171.1. 
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The  maximum  criminal  fines  under 
Title  18  of  the  United  States  Code  are 
S250.000  for  an  individual  and  5500,000 
for  a  corporation. 

Section  171.2.  We  are  revising  this 
section  to  clarify  those  persons  and 
activities  that  are  subject  to  the 
requirements  of  the  HMR.  Generally,  the 
revisions  adopted  in  this  section  restate 
more  clearly  the  current  requirements 
and  prohibitions. 

Paragraph  (a)  states  that  a  person  who 
performs  a  function  that  is  required  by 
the  HMR  must  perform  the  function  in 
accordance  with  the  HMR. 

Paragraph  (b)  requires  a  person  who 
offers  hazardous  materials  for 
transportation  in  commerce  to  comply 
with  the  HMR  or  with  an  exemption, 
approval,  or  regjstration  issued  in 
accordance  with  the  HMR. 

Paragraph  (c)  requires  each  person 
who  performs  a  function  covered  by  or 
having  an  effect  on  the  packaging 
specifications  in  parts  178,  179,  or  180 
of  the  HMR  or  an  exemption  or  approval 
to  perform  the  function  in  accordance 
with  the  specification,  exemption,  or 
approval. 

Paragraph  (d)  prohibits  any  person 
subject  to  the  registration  requirements 
in  subpart  G  of  Part  107  from  offering  or 
accepting  a  hazardous  material  for 
transportation  in  commerce  or  from 
transporting  a  hazardous  material  in 
commerce  unless  that  person  is 
registered. 

Paragraph  (e)  prohibits  any  person 
from  offering  or  accepting  a  hazardous 
material  for  transportation  in  commerce 
unless  the  hazardous  material  is 
prepared  for  shipment  as  required  by 
the  HMR  or  an  applicable  exemption, 
approval,  or  registration. 

Paragraph  (f)  prohibits  any  person 
from  transporting  a  hazardous  material 
in  commerce  except  in  conformance 
with  the  HMR  or  an  applicable 
exemption,  appro\'al.  or  registration. 

Paragraph  (g)  restates  requirements  in 
current  paragraph  (c)  of  §171,2. 
Paragraph  (g)  prohibits  any  person  from 
representing,  marking.  certif\'ing, 
selling,  or  offering  a  packaging  as 
meeting  the  requirements  of  the  HMR 
unless  the  packaging  is  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired,  and  retested  in 
accordance  with  the  applicable  HMR 
requirements.  Paragraph  (g)  applies  the 
same  prohibition  to  any  person  who 
performs  these  functions  under  the 
terms  of  an  exemption,  approval,  or 
registration.  This  paragraph  also 
requires  a  packaging  marked  as  meeting 
a  DOT  specification  or  UN  standard  to 
conform  to  the  specification  or  standard 
at  all  times  that  the  marking  is  visible. 
The  requirements  of  paragraph  (g),  like 


the  current  requirements  in  §  171.2(a). 
apply  whether  or  not  the  packaging  is 
used  for  the  transportation  in  commerce 
of  a  hazardous  material. 

Paragraph  (h)  restates  the 
requirements  in  current  paragraph  (d)  of 
§171.2.  This  paragraph  lists  the 
representations,  markings,  and 
certifications  subject  to  the  prohibitions 
of  paragraph  (g)  of  this  section. 

Paragraph  (ij  prohibits  any  person 
from  certif\'ing  that  a  hazardous 
material  is  offered  for  transportation  in 
commerce  in  accordance  with  the  HMR 
unless  the  hazardous  material  has  been 
prepared  for  shipment  as  required  or 
authorized  by  the  HMR  or  an 
exemption,  approval,  or  registration. 
This  paragraph  requires  persons  who 
offer  a  hazardous  materials  package  for 
transportation  under  the  HMR  to  assure 
that  the  package  remains  in  condition 
for  shipment  until  it  is  in  the  possession 
of  the  transporting  carrier. 

Paragraph  (j)  prohibits  any  person 
from  marking  or  representing  that  a 
packaging  for  transporting  a  hazardous 
material  in  commerce  is  safe,  certified, 
or  in  compliance  with  the  HMR  unless 
it  meets  all  applicable  regulatory 
requirements  issued  under  Federal 
hazmat  law.  This  paragraph  restates  a 
prohibition  in  current  paragraph  (fKl)  of 
§171.2. 

Paragraph  (k)  prohibits  any  person 
from  marking  or  representing  that  a 
hazardous  material  is  present  in  a 
package  or  transportation  conveyance  if 
the  hazardous  material  is  not,  in  fact, 
present.  This  paragraph  restates  a 
prohibition  in  current  paragraph  (f)(2)  of 
§171.2. 

Paragraph  (1)  prohibits  any  person 
from  unlawfully  tampering  with  any 
marking,  label,  placard,  or  description 
on  a  document  that  is  required  by 
Federal  hazmat  law  or  a  regulation 
issued  under  Federal  hazmat  law.  This 
paragraph  also  prohibits  any  person 
from  unlawfully  tampering  with  a 
package  or  transportation  conveyance 
used  to  transport  hazardous  materials. 
This  paragraph  restates  a  prohibition  in 
current  paragraphs  (g)(1)  and  (g)(2)  of 
§171.2. 

Paragraph  (m)  prohibits  any  person 
from  falsif\ing  or  altering  an  exemption, 
approval,  registration,  or  other  grant  of 
authority  relevant  to  the  transportation 
of  hazardous  materials  issued  by  RSPA. 
This  paragraph  further  prohibits  any 
person  from  offering  a  hazardous 
material  for  transportation  under  an 
exemption,  approval,  registration,  or 
other  grant  of  authority  that  has  been 
altered  without  the  consent  of  RSPA. 
Finally, 'this  paragraph  prohibits  any 
person  from  representing,  marking, 
certifying,  or  selling  a  packaging  under 


an  exemption,  approval,  registration,  or 
other  grant  of  authority  that  has  been 
altered  without  the  consent  of  RSPA. 

Section  171.8.  We  are  revising 
definitions  for  the  terms  "carrier," 
"person,"  and  "private  track  and 
siding."  We  are  adding  definitions  for 
the  following  terms:  "Administrator," 
"Associate  Administrator," 
"commerce,"  "consignee."  "hazmat." 
"HMR,"  "loading  incidental  to 
movement,"  "movement."  "pre- 
transportation  function,"  "Secretary'." 
"storage  incidental  to  movement," 
"transloading.  '  "transportation  or 
transport."  "transportation  facility,"  and 
"unloading  incidental  to  movement." 
We  are  deleting  the  definition  for  the 
term  "sheathing"  because  it  is  confusing 
and  not  necessary  to  an  understanding 
of  the  HMR. 

Part  1 73 

Section  173.1.  We  are  removing 
paragraph  (c)  and  redesignating  current 
paragraph  (d)  as  paragraph  (c).  Current 
paragraph  (c)  is  redundant  with  the 
revisions  to  §§171.1  and  171.2. 

Section  173.10.  The  NPRM  proposed 
removing  the  requirements  in  this 
section.  A  number  of  commenters 
oppose  the  deletion.  Upon 
consideration  of  the  comments  and 
consultation  with  FRA.  we  agree  that 
the  section  should  not  be  removed. 

Section  173.30.  In  the  NPRM,  we 
proposed  to  remove  this  section  because 
it  conflicts  with  the  new  definitions  of 
"loading  incidental  to  movement"  and 
"unloading  incidental  to  movement" 
proposed  in  §§171.1  and  171.8.  Upon 
further  consideration,  we  have  decided 
to  retain  this  section  with  modifications 
to  clarif\'  that  persons  who  are  subject 
to  the  loading  and  unloading 
requirements  of  the  HMR  must  comply 
with  all  applicable  loading  and 
unloading  regulations. 

Section  173.31.  We  are  adding  new 
paragraph  (g)  to  consolidate 
requirements  related  to  the  protection  of 
train  and  engine  crews  during  rail  tank 
car  loading  and  unloading  operations. 

Part  174 

We  are  revising  §  174.67  as  discussed 
earlier  in  this  preamble  to  incorporate 
revisions  to  rail  tank  car  unloading 
requirements  to  incorporate  certain 
exemptions  provisions  and  clarify  and 
update  the  requirements. 

M.  Re^ulator\  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  the 


I 
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Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034)  because  of  significant  public 
interest.  A  regulatory  evaluation  is 
available  for  review  in  the  public  docket 
for  this  rulemaking. 

For  the  most  part  the  provisions  of 
this  final  rule  maintain  the  status  quo 
for  applicabilitv  of  the  HMR  and.  thus, 
neither  increase  nor  decrease  the  costs 
of  compliance  with  the  HMR  for  persons 
who  offer  hazardous  materials  for 
transportation  or  transport  hazardous 
materials  in  commerce.  The  only  change 
from  the  status  quo  concerns  rail  tank 
car  unloi'ding  operations.  This  final  nde 
excludes  consignee  unloading  of  rail 
cars  from  regulation  under  the  HMR. 
thereby  red-.icing  the  costs  of 
compliance  with  the  HMR  for  rail  tank 
car  unloading  facilities.  In  addition,  this 
final  rule  expands  application  of  current 
requirements  for  placing  warning  signs, 
setting  brakes,  and  blocking  wheels 
during  rail  tank  car  unloading 
operations  to  loading  operations,  as 
well.  Rail  facilities  currently  utilize 
these  protective  measures  as  part  of 
their  standard  safe  operating  procedures 
and.  thus,  should  incur  minimal 
increased  costs  as  a  result  of  this 
proposal. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
preempts  state  law  and  will  have 
substantial  direct  effects  on  the  states, 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  oi  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  requirements  of  Executive 
Order  13132  apply. 

The  Federal  hazardous  materials 
transportation  law.  49  U.S.C.  5101- 
5127.  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials: 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material:  or 


(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material.  This  final  rule  addresses 
covered  subject  item(s)  1-5  above  and 
preempts  state,  local,  and  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard.  This 
final  rule  is  necessary  because  there 
appears  to  be  confusion  in  the  regulated 
community  and  among  Federal,  state, 
and  local  agencies  with  hazardous 
materials  safety  responsibilities 
concerning  whether  and  to  what  extent 
the  HMR  apply  to  particular  operations 
and  activities  related  to  the 
transportation  of  hazardous  materials  in 
commerce.  The  most  obvious  area  of 
confusion  was  identified  in  the  1996 
and  1999  ANPRMs  issued  for  this 
docket — which  loading,  unloading,  and 
storage  activities  are  incidental  to  the 
movement  of  hazardous  materials  in 
commerce  and  therefore  subject  to  the 
HMR.  In  addition,  there  is  uncertainty 
concerning  the  extent  to  which  other 
Federal,  state,  and  local  agencies  may 
regulate  hazardous  materials  safety, 
particularly  at  fixed  facilities  where  the 
lines  between  pre-transportation, 
transportation,  and  non-transportation 
operations  are  not  clearly  articulated. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  Federal  preemption 
will  be  90  days  from  publication  of  a 
final  rule  in  this  matter  in  the  Federal 
Register. 

As  required  under  Executive  Order 
13132,  we  consulted  with  state  and 
local  officials  early  in  the  process  of 
developing  a  proposed  regulation  in  this 
matter.  Through  letters  dated  November 
2,  1999,  we  invited  the  following 
organizations  to  participate  in  a  meeting 
to  discuss  the  HM-223  rulemaking: 
National  Governors"  Association: 
Council  of  State  Governments:  National 
Conference  of  State  Legislatures;  U.S. 
Conference  of  Mayors;  the  National 
Association  of  Counties:  the  National 
Association  of  Towns  and  Townships: 
and  the  National  League  of  Cities.  We 
met  with  representatives  of  the  National 
Governors'  Association,  the  Council  of 
State  Governments,  and  the  National 
Conference  of  State  Legislatures  on 


January  20.  2000.  During  the  meeting. 
we  provided  a  brief  summary  of  the 
status  of  the  rulemaking.  In  addition,  we 
explained  the  preemption  provisions  of 
Federal  hazmat  law  and  how  this 
rulemaking  could  affect  state  and  local 
government  programs  governing 
hazardous  materials  safety.  The  state 
and  local  government  representatives 
asked  several  questions  about  time 
frames  and  procedures  for  the 
rulemaking  and  expressed  general 
support  for  the  rulemaking  goals  as 
expressed  in  the  two  ANPRMs.  The 
state  and  local  government 
representatives  did  not  comment  on  the 
issues  and  options  discussed  in  the  two 
ANPRMs  and  expressed  a  preference  to 
wait  to  submit  comments  until  we 
publish  a  specific  proposal  in  an  NPRM. 
We  encouraged  the  state  and  local 
representatives  to  submit  written 
comments  in  advance  of  publication  of 
the  NPRM  to  assure  that  the  rulemaking 
addresses  their  concerns.  After  the 
meeting,  we  sent  letters  to  all  of  the 
invited  organizations,  summarizing  the 
meeting  and  again  encouraging  them  to 
submit  written  comments  to  the  HM- 
223  docket  in  advance  of  publication  of 
the  NPRM.  None  chose  to  do  so. 

In  addition,  following  publication  of 
the  NPRM,  we  wrote  to  the  above-listed 
organizations  to  provide  them  with  a 
copy  of  the  NPRM.  We  encouraged  the 
organizations  to  submit  comments  on 
the  NPRM  and  invited  them  to  meet 
with  us  to  discuss  the  specifics  of  the 
proposals  in  the  NPRM.  None  of  the 
organizations  requested  a  meeting  nor 
did  they  submit  comments. 

RSPA  made  all  written 
communications  submitted  in  this 
proceeding  by  state  and  local  officials 
available  to  the  Director  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

C.  Executive  Order  13175 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not  have 
tribal  implications,  does  not  impose 
substantial  direct  compliance  costs,  and 
is  required  by  statute,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply.  Nevertheless, 
through  a  letter  dated  November  2. 
1999,  we  invited  the  National  Congress 
of  American  Indians  (NCAI)  to 
participate  in  a  meeting  to  discuss  this 
rulemaking.  The  NCAI  did  not  attend 
the  meeting,  which  occurred  on  January 
20,  2000.  After  the  meeting,  we  sent  a 
letter  to  the  NCAI,  summarizing  the 
meeting  and  encouraging  the 
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organization  to  submit  written 
comments  to  the  docket  in  advance  nf 
publication  of  this  NPRM.  The  NCAI 
chose  not  to  do  so. 

In  addition,  following  publication  of 
the  NPRM,  we  wrote  to  the  NCAI  to 
provide  a  copy  of  the  NPRM.  We 
encouraged  NCAI  tc  submit  comments 
on  the  NPRM  and  invited  its 
representatives  to  meet  with  us  to 
discuss  the  specifics  of  the  proposals  in 
the  NPRM.  NCAI  did  not  request  a 
meeting  or  submit  comments. 

D.  Regulator}'  Flexibility  Act.  Executive 
Order  13272,  and  DO  f  Procedures  and 

Policies 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
have  determined  that  the  requirements 
in  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Need  for  the  proposed  rule.  Federal 
hazardous  materials  transportation  law 
(Federal  hazmat  law),  codified  at  49 
U.S,C.  5101  et  seq..  authorizes  the 
Secretary  of  Transportation  to  establish 
regulations  for  the  safe  transportation  of 
.hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce.  The 
regulations  apply  to  persons  who:  (1) 
Transport  hazardous  materials  in 
commerce:  (2)  cause  hazardous 
materials  to  be  transported  in 
commerce;  or  (3)  manufacture,  mark, 
maintain,  recondition,  repair,  or  test 
packagings  or  containers  (or 
components  thereof)  that  are 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials  in  commerce. 
The  regulations  may  go\'ern  any  safety 
aspect  of  hazardous  materials 
transportation  the  Secretary  considers 
appropriate.  The  law  defines 
"transportation"  to  mean  "the 
mo\'ement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement,"  but  does  not  define  with 
specificity  the  particular  activities  that 
fall  within  the  term  "loading, 
unloading,  or  storage  incidental  to 
movement." 

U'e  have  issued  a  number  of 
interpretations,  inconsistency  rulings, 
and  preemption  determinations  in 
response  to  requests  from  the  public  for 
clarification  regarding  the  meaning  of 
"transportation  in  commerce"  and 
whether  particular  activities  are  covered 
by  that  term  and.  therefore,  are  subject 
to  regulation  under  the  HMR.  Loading, 
unloading,  and  storage  of  hazardous 


materials  are  areas  of  particular 
confusion  and  concern.  In  addition, 
there  is  uncertainty  concerning  the 
extent  to  which  other  Federal,  state,  and 
local  agencies  may  regulate  hazardous 
materials  safety,  especially  at  fixed 
facilities.  Although  the  interpretations 
and  administrative  determinations  we 
have  issued  are  publicly  available,  the 
regulated  industr>'.  Federal  agencies, 
state  and  local  governments,  and  Indian 
tribes  have  not  been  consistently  aware 
of  their  existence  and  availability. 
Further,  some  of  the  interpretations  and 
decisions  we  have  issued  need  to  be 
revised  in  light  of  changes  in  the 
Secretar>'  of  Transportation's  and  other 
Federal  agencies'  statutory'  authority. 
Thus,  we  have  initiated  a  rulemaking  to 
consolidate,  clarify,  and  revise,  as 
necessary,  these  interpretations  and 
administrative  decisions  and  make  them 
part  of  the  HMR. 

Description  of  Proposed  Actions.  The 
final  rule  clarifies  the  applicability  of 
the  HMR  by  focusing  on  a  carrier's 
possession  of  hazardous  materials  for 
the  purpose  of  transporting  them  in 
commerce.  Thus,  the  HMR  would  apply 
to  the  following  functions: 

1.  Packaging  functions.  All  functions 
related  to  the  design,  manufacture, 
maintenance,  and  use  of  packagings 
authorized  for  the  transportation  of 
hazardous  materials  in  commerce. 
These  functions  include  testing, 
retesting,  and  reconditioning  functions 
designed  to  assure  the  integrity  of 
authorized  packagings. 

2.  Pre-transportation  functions.  All 
functions  performed  in  advance  of 
transportation  in  commerce  to  prepare  a 
shipment  of  hazardous  materials  for 
transportation.  These  functions  affect 
the  safety  of  hazardous  materials 
shipments  during  transportation  and 
include: 

— Determining  the  hazard  class  of  a 

hazardous  material: 
— Selecting  a  hazardous  materials 

packaging: 
— Placing  warning  signs,  blocking 

wheels,  and  setting  brakes  on  tank 

cars  placed  for  loading  or  unloading 

with  closures  open; 
— Filling  a  hazardous  materials 

packaging: 
— Securing  a  closure  on  a  filled 

hazardous  materials  package  or 

container; 
— Marking  a  package  to  indicate  that  it 

contains  a  hazardous  material: 
— Labeling  a  package  to  indicate  that  it 

contains  a  hazardous  material; 
— Preparing  a  hazardous  materials 

shipping  paper: 
— Providing  and  maintaining  hazardous 

materials  emergency  response 

information; 


— Reviewing  a  hazardous  materials 
shipping  paper  to  verif%'  compliance 
with  the  HMR  or  international 
equivalents; 
— For  persons  importing  a  hazardous 
material  into  the  United  States, 
providing  the  shipper  with 
information  as  to  the  requirements  of 
the  HMR  that  apply  to  the  shipment 
of  the  material  while  in  the  United 
States; 
— Certifying  that  a  hazardous  material  is 
in  proper  condition  for  transportation 
in  conformance  with  the  requirements 
of  the  HMR; 
— Blocking  and  bracing  a  hazardous 
materials  package  in  a  freight 
container  or  transport  vehicle; 
— Segregating  a  hazardous  materials 
package  in  a  fireight  container  or 
transport  vehicle  from  incompatible 
cargo;  and 
— Selecting,  providing,  or  affixing 
placards  for  a  freight  container  or 
transport  vehicle  to  indicate  that  it  is 
carrying  hazardous  materials. 
3.  Transportation  functions. 
Functions  performed  as  part  of  the 
movement  of  hazardous  materials  in 
commerce.  These  functions  include: 
— Loading  incidental  to  movement  (i.e., 
loading  of  non-bulk  packages, 
portable  tanks,  or  IBCs  into  freight 
containers  or  transport  vehicles  by 
carrier  personnel;  loading  of  cargo 
tank  motor  vehicles  by  carrier 
persormel;  loading  of  rail  tank  cars  by 
carrier  personnel); 
— Unloading  incidental  to  movement 
(i.e.,  unloading  of  non-bulk  packages, 
portable  tanks,  or  IBCs  from  freight 
containers  or  transport  vehicles  by 
carrier  personnel;  unloading  of  cargo 
tank  motor  vehicles  by  carrier 
personnel:  unloading  of  rail  tank  cars 
by  carrier  personnel);  and 
— Storage  incidental  to  movement  [i.e.. 
storage  of  a  hazardous  materials 
package  between  the  time  the  package 
leaves  the  shipper's  premises  and  the 
time  it  arrives  at  the  consignee's 
facility;  storage  of  rail  tank  cars  on 
track  leased  from  carrier  by 
consignee). 

Generally,  the  clarifications  outlined 
above  are  consistent  with  current 
regulator\'  requirements  and  previously 
issued  administrative  decisions  and 
interpretations  concerning  the 
applicability  of  the  HMR  and  maintain 
the  current  status  quo.  However,  for  rail 
transportation,  the  clarifications 
included  in  the  final  rule  represent  a 
change  from  current  practice  and 
interpretation.  Because  tank  car 
unloading  by  consignees  is  generally 
part  of  a  manufacturing  or  distribution 
process  and.  as  such,  is  inappropriate 
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for  regulation  as  a  transportation 
function  under  the  HMR,  in  this  final 
rule,  we  state  that  the  unloading  of  a 
tank  car  by  a  consignee  within  its 
facility  is  not  subject  to  the  HMR.  This 
approach  is  consistent  with  RSPA's 
current  regulation  of  cargo  tank 
unloading  and  takes  into  account  the 
changes  in  industry  rail  tank  car 
unloading  practices  since  the 
regulations  in  Part  174  were 
promulgated.  Transloading  operations — 
that  is,  the  transfer  of  a  hazardous 
material  at  an  intermodal  facility 
directly  from  a  rail  tank  car  to  a  cargo 
tank  motor  vehicle  for  the  purpose  of 
continuing  the  movement  of  the 
hazardous  material  in  commerce — 
would  continue  to  be  regulated  under 
the  HMR,  as  such  operations  currently 
are  regulated. 

FRi^  believes  that  unique  features  of 
rail  tank  car  loading  and  unloading 
facilities  and  of  rail  tank  cars 
themselves  require  continued 
application  of  certain  HMR 
requirements  related  to  the  protection  of 
train  and  engine  crews  operating  within 
a  shipper  or  consignee  facilitv.  FRA 
wants  to  assure  that,  at  the  point  of 
physical  interface  between  the  general 
system  of  rail  transportation  and  the 
facility  rail  system,  rail  crews  do  not 
make  inappropriate  assumptions  about 
the  status  of  a  particular  rail  car  or 
series  of  rail  ::ars  and  attempt  to  move 
cars  that  are  attached  to  facility  storage 
tanks  or  manufacturing  processes, 
thereby  endangering  rail  crew  safety  or 
adversely  affecting  movement  along  the 
general  system  of  rail  transportation. 
Therefore,  in  this  final  rule,  we  retain 
current  requirements  for  posting 
warning  signs,  setting  hand  brakes,  and 
blocking  the  wheels  of  hazardous 
materials  tank  cars  placed  for  unloading 
with  closures  open.  We  further  require 
application  of  these  protective  measures 
whenever  a  tank  car  is  placed  for 
loading  with  a  closure  open.  The  risk  to 
the  general  system  of  rail  transportation 
and  to  rail  crews  operating  within  a 
facility  is  the  same  whether  a  hazardous 
materials  tank  car  is  placed  for  either 
loading  or  unloading  with  a  closure 
open. 

In  this  final  rule,  we  have  rewritten 
the  regulations  applicable  to  rail 
transloading  operations  in  §174.67  of 
the  HMR.  The  final  rule  permits 
facilities  to  use  signaling  systems  to 
monitor  operations  and  incorporates 
certain  e.xemptions  provisions 
authorizing  tank  cars  to  stand  with 
unloading  connections  attached  during 
intermittent  operations  Eliminating  the 
need  for  exemptions  and  permitting 
facilities  flexibility  in  monitoring 
operations  will  significantly  reduce 


operating  costs  for  these  facilities  and 
will  result  in  a  reduction  in 
administrative  costs  for  the  Federal 
government. 

Identification  of  potentially  affected 
small  entities.  For  the  most  part,  the 
selected  alternative  maintains  the  status 
quo  in  terms  of  applicability  of  the 
HMR,  thus  imposing  no  new 
compliance  costs  on  the  regulated 
industrv'.  For  rail  tank  car  unloading 
facilities,  the  final  rule  reduces  the  costs 
of  compliance  with  the  HMR  by 
eliminating  the  current  requirement  that 
rail  tank  car  consignees  comply  with 
unloading  requirements  in  §  174.67.  For 
facilities  at  which  rail  tank  cars  are 
loaded  with  hazardous  materials, 
because  operators  are  currently  posting 
warning  signs,  setting  hand  brakes,  and 
blocking  wheels  of  rail  cars  placed  for 
loading  as  part  of  their  standard 
operating  procedures,  the  selected 
alternative  imposes  no  costs  of 
compliance  related  to  preventing  access 
to  the  tank  car  during  loading. 

Unless  alternative  definitions  have 
been  established  by  the  agency  in 
consultation  with  the  Small  Business 
Administration  (SBA),  the  definition  of 
"small  business"  has  the  same  meaning 
as  under  the  Small  Business  Act. 
Therefore,  since  no  such  special 
definition  has  been  established,  RSPA 
employs  the  thresholds  published  by 
SBA  for  industries  subject  to  the  HMR. 
Based  on  data  for  1997  compiled  by  the 
U.S.  Census  Bureau,  it  appears  that 
upwards  of  95  percent  of  firms  who  are 
subject  to  the  HMR  are  small  businesses. 
These  entities  will  incur  no  new  costs 
to  comply  with  the  HMR  under  this 
final  rule. 

The  Federal  Railroad  Administration 
estimates  that  there  are  2,500  rail  tank 
car  loading  and  unloading  facilities 
operated  by  manufacturers  of  chemicals 
and  allied  products.  Since  no  special 
definition  has  been  established,  we 
employ  the  threshold  of  500-1.000 
employees  published  by  SBA  for 
manufacturers  of  chemicals  and  allied 
products  (NAICS  Subsector  325).  Based 
on  data  for  1997  compiled  by  the  U.S. 
Census  Bureau,  it  appears  that  93 
percent  of  these  firms  are  small 
businesses.  The  provisions  in  this  final 
rule  will  not  increase  the  costs  of 
complying  with  HMR  requirements 
related  to  preventing  access  to  rail  tank 
cars  during  loading  operations  and  will 
reduce  the  cost  of  complying  with  the 
HMR  unloading  requirements. 

Related  Federal  rules  and  regulations. 
OSHA  issues  regulations  related  to  safe 
operations,  including  containment  and 
transfer  operations,  involving  hazardous 
materials  in  the  workplace.  These 
regulations  are  codified  at  29  CFR  Part 


1910  and  include  requirements  for 
process  safety  management  of  highly 
hazardous  chemicals  and  for  operations 
involving  specific  hazardous  materials, 
such  as  compressed  gases,  flammable 
and  combustible  liquids,  explosives  and 
blasting  agents,  liquefied  petroleum 
gases,  and  anhydrous  ammonia.  OSHA 
regulations  also  address  hazard 
communication  requirements  at  fixed 
facilities,  including  container  labeling 
and  other  forms  of  warning,  material 
safety  data  sheets,  and  employee 
training. 

EPA  issues  regulations  designed  to 
prevent  accidental  releases  into  the 
environment  of  hazardous  materials  at 
fixed  facilities,  codified  at  40  CFR  Part 
68.  These  regulations  include 
requirements  for  risk  management  plans 
that  must  include  a  hazard  assessment, 
a  program  for  preventing  accidental 
releases,  and  an  emergency  response 
program  to  mitigate  the  consequences  of 
accidental  releases.  In  addition.  EPA 
regulations  applicable  to  hazardous 
materials  at  fixed  facilities  address 
community  right-to-know  requirements; 
hazardous  waste  generation, 
transportation,  storage,  disposal,  and 
treatment;  and  requirements  to  prevent 
the  discharge  of  oil  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines. 

Conclusion.  We  have  determined  that 
this  final  rule  will  impose  no  new  costs 
of  compliance  with  HMR  requirements. 
This  final  rule  will  reduce  the  overall 
costs  of  compliance  for  companies  that 
operate  rail  tank  car  unloading  facilities. 
I  hereby  certif\'  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

This  final  rule  has  been  developed  in 
accordance  with  Executive  Order  13272 
("Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking")  and  DOT's 
procedures  and  policies  to  promote 
compliance  with  the  Regulatory 
Flexibility  Act  to  ensure  that  potential 
impacts  of  draft  rules  on  small  entities 
are  properly  considered. 

E.  Paperwork  Reduction  Act  " 

This  final  rule  does  not  impose  any 
new  information  collection 
requirements. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
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reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  final  rule  imposes  no  mandates 
and  thus  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

H.  Environmental  Assessment 

We  find  that  there  are  no  significant 

environmental  impacts  associated  with 
this  final  rule,  .^n  environmental 
assessment  has  been  placed  in  the 
public  docket  for  this  rulemaking. 

/.  Privacy  Act  Statement 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT"s  complete  Privacy  Act 
Statement  m  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  mav  visit  http:// 
dms.dot.gov 

List  of  Subjects 

49  CFR  Part  1 71 

E.xports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements, 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Pac;kaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 74 

Hazardous  materials  transportation, 
Radioactive  materials.  Railroad  safety, 

49  CFR  Part  1 75 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 


■  In  consideration  of  the  foregoing,  we 
are  amending  49  CFR  Parts  171,  173,  174, 

175.  17fi.  177.  and  178  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

■  1 .  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 

1.5.3. 

■  2.  Section  171.1  is  revised  to  read  as 

fnllnw?- 

§171.1     Applicability  of  Hazardous 
Materials  Regulations  (HMR)  to  persons  and 
functions. 

Federal  hazardous  material 
transportation  law  (49  U.S.C.  5101  et 
seq.)  directs  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  commerce,  as  the  Secretary 
considers  appropriate.  The  Secretary  is 
authorized  to  apply  these  regulations  to 
persons  who  transport  hazardous 
materials  in  commerce.  In  addition,  the 
law  authorizes  the  Secretary  to  apply 
these  regulations  to  persons  who 
perform  pre-transportation  functions 
that  relate  to  assuring  the  safe 
transportation  of  hazardous  materials  in 
commerce,  specifically  persons  who 
offer  for  transportation  or  otherwise 
cause  hazardous  materials  to  be 
transported  in  commerce.  The  law  also 
authorizes  the  Secretary  to  apply  these 
regulations  to  persons  who  manufacture 
or  maintain  packagings  or  components 
of  packagings  that  are  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  the  transportation  of  a 
hazardous  material  in  commerce. 
Federal  hazardous  material 
transportation  law  also  applies  to 
anyone  who  indicates  by  marking  or 
other  means  that  a  hazardous  material  is 
present  in  a  package  or  transport 
conveyance  when  it  is  not,  and  to 
anyone  who  tampers  with  a  package  or 
transport  conveyance  used  to  transport 
hazardous  materials  or  a  required 
marking,  label,  placard,  or  shipping 
description.  In  49  CFR  1.53,  the 
Secretary  delegated  authority  to  issue 
regulations  to  the  Research  and  Special 
Programs  Administrator.  The 
Administrator  issues  the  Hazardous 
Materials  Regulations  (HMR:  49  CFR 
Parts  171  throughlSO)  under  that 
delegated  authority.  This  section 
addresses  the  applicability  of  the  HMR 
to  packagings  represented  as  qualified 
for  use  in  the  transportation  of 
hazardous  materials  in  commerce  and  to 
pre-transportation  and  transportation 
functions. 

(a)  Packagings.  Requirements  in  the 
HMR  apply  to  each  person  who 


manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
a  packaging  or  a  component  of  a 
packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  a  hazardous 
material  in  commerce,  including  each 
person  under  contract  with  any 
department,  agency,  or  instrumentality 
of  the  executive,  legislative,  or  judicial 
branch  of  the  Federal  government  who 
manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
a  packaging  or  a  component  of  a 
packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  a  hazardous 
material  in  commerce. 

Cb)  Pre-transportation  functions. 
Requirements  in  the  HMR  apply  to  each 
person  who  offers  a  hazardous  material 
for  transportation  in  commerce,  causes 
a  hazardous  material  to  be  transported 
in  commerce,  or  transports  a  hazardous 
material  in  conunerce  and  who  performs 
or  is  responsible  for  performing  a  pre- 
transportation  function,  including  each 
person  performing  pre-transportation 
functions  under  contract  with  any 
department,  agency,  or  instrumentality 
of  the  executive,  legislative,  or  judicial 
branch  of  the  Federal  government.  Pre- 
transportation  functions  include,  but  are 
not  limited  to,  the  following: 

(1)  Determining  the  hazard  class  of  a 
hazardous  material. 

(2)  Selecting  a  hazardous  materials 
packaging. 

(3)  Filling  a  hazardous  materials 
packaging,  including  a  bulk  packaging. 

(4)  Transloading  a  hazardous  material 
at  an  intermodal  transfer  facility  from 
one  bulk  packaging  to  another  bulk 
packaging  for  purposes  of  continuing 
the  movement  of  the  hazardous  material 
in  commerce. 

(5)  Securing  a  closure  on  a  filled  or 
partially  filled  hazardous  materials 
package  or  container  or  on  a  package  or 
container  containing  a  residue  of  a 
hazardous  material. 

(6)  Marking  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(7)  Labeling  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(8)  Preparing  a  shipping  paper. 

(9)  Providing  and  maintaining 
emergency  response  information. 

(10)  Reviewing  a  shipping  paper  to 
verif\'  compliance  with  the  HMR  or 
international  equivalents. 

(11)  For  each  person  importing  a 
hazardous  material  into  the  United 
States,  providing  the  shipper  with 
timely  and  complete  information  as  to 
the  HMR  requirements  that  will  apply  to 
the  transportation  of  the  material  within 
the  United  States. 
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(12)  Certifying  that  a  hazardous 
material  is  in  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR. 

U3)  Loading,  blocking,  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle. 

(14)  Segregating  <i  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo. 

(15)  Selecting,  providing,  or  affixing 
placards  for  a  freight  container  or 
transport  vehicle  to  indicate  that  it 
contains  a  hazardous  material. 

(c)  Transportation  functions. 
Requirements  in  the  HMR  apply  to 
transportation  of  a  hazardous  material 
in  commerce  and  to  each  person  who 
transports  a  hazardou.s  material  in 
commerce,  including  each  person  under 
contract  with  any  department,  agency, 
or  instrumentality  of  the  executive, 
legislative,  or  judicial  branch  of  the 
Federal  government  who  transports  a 
hazardous  material  in  commerce. 
Transportation  in  commerce  begins 
when  a  carrier  takes  possession  of  a 
hazardous  material  for  the  purpose  of 
transporting  it  and  continues  until  the 
package  containing  the  hazardous 
material  arrives  at  the  destination 
indicated  on  a  shipping  document, 
package  marking,  or  other  medium,  or. 
in  the  case  of  a  rail  car,  until  the  car 
arrives  at  a  private  track  or  siding.  For 
a  private  motor  carrier,  transportation  in 
commerce  begins  when  a  motor  vehicle 
driver  takes  possession  of  a  hazardous 
material  for  the  purpose  of  transporting 
it  and  continues  until  the  driver 
relinquishes  possession  of  the  package 
containing  the  hazardous  material  at  its 
destination  and  is  no  longer  responsible 
for  performing  functions  subject  to  the 
HMR  with  respect  to  that  particular 
package.  Transportation  in  commerce 
includes  the  following: 

(1)  Movement.  Movement  of  a 
hazardous  material  by  rail  car.  aircraft, 
motor  vehicle,  or  vessel  (except  as 
delegated  at  §1.46(t)  of  this  title). 

(2)  Loading  incidental  to  movement  of 
a  hazardous  material.  Loading  of 
packaged  or  containerized  hazardous 
material  onto  a  transport  vehicle, 
aircraft,  or  vessel  for  the  purpose  of 
transporting  it,  including  blocking  and 
bracing  a  hazardous  materials  package 
in  a  freight  container  or  transport 
vehicle,  and  segregating  a  hazardous 
materials  package  m  a  freight  container 
or  transport  vehicle  from  incompatible 
cargo,  when  performed  by  carrier 
personnel  or  in  the  presence  of  carrier 
personnel.  For  a  hulk  packaging,  loading 
incidental  to  movement  is  filling  the 
packaging  with  a  hazardous  material  for 
the  purpose  of  transporting  it  when 


performed  by  carrier  personnel  or  in  the 
presence  of  carrier  personnel  (except  as 
delegated  at  §  1.46(t)  of  this  title), 
including  transloading. 

(3)  Unlocding  incidental  to  movement 
of  a  hazardous  material.  Removing  a 
packaged  or  containerized  hazardous 
material  from  a  transport  vehicle, 
aircraft,  or  ves.sel,  or,  for  a  bulk 
packaging,  emptying  a  hazardous 
material  from  the  bulk  packaging  after 
the  hazardous  material  has  been 
delivered  to  the  consignee  and  prior  to 
the  delivering  carrier's  departure  from 
the  consignee's  facility  or  premises  or, 
in  the  case  of  a  private  motor  carrier, 
while  the  driver  of  the  motor  vehicle 
from  which  the  hazardous  material  is 
being  unloaded  immediately  after 
movement  is  completed  is  present 
during  the  unloading  operation. 
(Emptying  a  hazardous  material  from  a 
bulk  packaging  while  the  packaging  is 
on  board  a  vessel  is  subject  to  separate 
regulations  as  delegated  at  §  1.46(t)  of 
this  title.) 

(4)  Storage  incidental  to  movement  of 
a  hazardous  material.  Storage  of  a 
transport  vehicle,  freight  container,  or 
package  containing  a  hazardous  material 
by  any  person  between  the  time  that  a 
carrier  takes  physical  possession  of  the 
hazardous  material  for  the  purpose  of 
transporting  it  until  the  package 
containing  the  hazardous  material  is 
delivered  to  the  destination  indicated 
on  a  shipping  document,  package 
marking,  or  other  medium,  or,  in  the 
case  of  a  private  motor  carrier,  between 
the  time  that  a  motor  vehicle  driver 
takes  physical  possession  of  the 
hazardous  material  for  the  purpose  of 
transporting  it  until  the  driver' 
relinquishes  possession  of  the  package 
containing-the  hazardous  material  at  its 
destination  and  is  no  longer  responsible 
for  performing  functions  subject  to  the 
HMR  with  respect  to  that  particular 
package.  Storage  incidental  to 
movement  includes  rail  cars  containing 
hazardous  materials  that  are  stored  on 
track  that  does  not  meet  the  definition 
of  "private  track  or  siding"  in  §  1 71 .8  of 
this  subchapter,  even  if  those  cars  have 
been  delivered  to  the  destination  shown 
on  the  shipping  document. 

(d)  Functions  not  subject  to  the 
requirements  of  the  HMR.  The  following 
are  examples  of  activities  to  which  the 
HMR  do  not  apply: 

(1)  Storage  oi  a  freight  container, 
transport  vehicle,  or  package  containing 
a  hazardous  material  at  an  offeror 
facility  prior  to  a  carrier  taking 
possession  of  the  hazardous  material  for 
movement  in  transportation  in 
commerce  or,  for  a  private  motor  carrier, 
prior  to  a  motor  vehicle  driver  taking 
physical  possession  of  the  hazardous 


material  for  movement  in  transportation 
in  commerce. 

(2)  Unloading  of  a  hazardous  material 
from  a  transport  vehicle  or  a  bulk 
packaging  performed  by  a  person 
employed  by  or  working  under  contract 
to  the  consignee  following  delivery  of 
the  hazardous  material  by  the  carrier  to 
its  destination  and  departure  from  the 
consignee's  premises  of  the  carrier's 
personnel  or  in  the  case  of  a  private 
carrier,  departure  of  the  driver  from  the 
unloading  area. 

(3)  Storage  of  a  freight  container, 
transport  \ehicie.  or  package  containing 
a  hazardous  material  after  its  deliverv 
by  a  carrier  to  the  destination  indicated 
on  a  shipping  document,  package 
marking,  nr  other  medium,  or,  in  the 
case  of  a  rail  car,  storage  of  a  rail  car  on 
private  track. 

(4)  Rail  and  motor  vehicle  movements 
of  a  hazardous  material  exclusively 
within  a  contiguous  facility  boundary 
where  public  access  is  restricted,  except 
to  the  extent  that  the  movement  is  on  or 
crosses  a  public  road  or  is  on  track  that 
is  part  of  the  general  railroad  system  of 
transportation,  unless  access  to  the 
public  road  is  restricted  by  signals, 
lights,  gates,  or  similar  controls. 

(5)  Transportation  of  a  hazardous 
material  in  a  motor  vehicle,  aircraft,  or 
vessel  operated  by  a  Federal,  state,  or 
local  government  employee  solely  for 
noncommercial  Federal,  state,  orjocal 
government  purposes. 

(6)  Transportation  of  a  hazardous 
material  by  an  individual  for  non- 
commercial purposes  in  a  private  motor 
vehicle,  including  a  leased  or  rented 
motor  vehicle, 

(7)  Any  matter  subject  to  the  postal 
laws  and  regulations  of  the  United 
States. 

(e)  Requirements  of  other  Federal 
agencies.  Each  facility  at  which  pre- 
transportation  or  transportation 
functions  are  performed  in  accordance 
with  the  HMR  may  be  subject  to 
applicable  standards  and  regulations  of 
other  Federal  agencies. 

(f)  Requirements  of  state  and  local 
government  agencies.  (1)  Each  facility  at 
which  pre-transportation  or 
transportation  functions  are  performed 
in  accordance  with  the  HMR  may  be 
subject  to  applicable  laws  and 
regulations  of  state  and  local 
governments  and  Indian  tribes,  except 
to  the  extent  that  such  laws  and 
regulations  are  preempted  under  49 
U.S.C.  5125. 

(2)  Under  §  5125.  a  non-Federal  law  or 
regulation  may  be  preempted,  unless 
otherwise  authorized  bv  another  Federal 
statute,  if — 

(i)  Complying  with  both  the  non- 
Federal  law  or  regulation  and  a 
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requirement  of  Federal  hazardous 
materials  transportation  law  or  the  HMR 
is  not  possible: 

(ii)  The  non-Federal  law  or  regulation, 
as  applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  the  HMR:  or 

(iii)  The  non-Federal  law  or  regulation 
is  not  substantively  the  same  as  a 
provision  of  Federal  hazardous 
materials  transportation  law  or  the  HMR 
with  respect  to — 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material: 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  these  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(E)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

(3)  Preemption  determination 
procedures  are  in  subpart  C  of  part  107 
of  this  chapter. 

(g)  Ppnahies  for  noncompliance.  Each 
person  who  knowingly  violates  a 
requirement  of  Federal  hazardous 
material  transportation  law.  an  order 
issued  under  Federal  hazardous 
material  transportation  law.  subchapter 
A  of  this  chapter,  or  an  exemption  or 
approval  issued  under  subchapter  A  or 
C  of  this  chapter  is  liable  for  a  civil 
penalty  of  net  more  than  S27.500  and 
not  less  than  S250  for  each  violation. 
When  a  violation  is  a  continuing  one 
and  involves  transporting  of  hazardous 
materials  or  causing  them  to  be 
transported  or  shipped,  each  day  of  the 
violation  constitutes  a  separate  offense. 
Each  person  who  knowmgly  violates  a 
requirement  in  §  171.2(1)  of  this 
subchapter  or  willfully  violates  a 
provision  of  Federal  hazardous  material 
transportation  law  or  an  order  issued 
under  Federal  hazardous  material 
transportation  law  may  be  fined  under 
Title  18,  United  States  Code,  or 
imprisoned  for  not  more  than  5  years,  or 
both. 

■  3.  Section  171.2  is  revised  to  read  as 
follows: 

§171.2    General  requirements. 

(a)  Each  person  who  performs  a 
function  covered  by  this  subchapter 


must  perform  that  function  in 
accordance  with  this  subchapter. 

(b)  Each  person  who  offers  a 
hazardous  material  for  transportation  in 
commerce  must  comply  with  all 
applicable  requirements  of  this 
subchapter  or  an  exemption,  approval, 
or  registration  issued  under  this 
subchapter  or  subchapter  A  of  this 
chapter. 

(c)  Each  person  who  performs  a 
function  covered  by  or  having  an  effect 
on  a  specification  or  activity  prescribed 
in  part  178.  179,  or  180  of  this 
subchapter,  an  approval  issued  under 
this  subchapter,  or  an  exemption  issued 
under  subchapter  A  of  this  chapter, 
must  perform  the  function  in 
accordance  with  that  specification, 
approval,  or  exemption,  as  appropriate. 

(d)  No  person  may  offer  or  accept  a 
hazardous  material  for  transportation  in 
commerce  or  transport  a  hazardous 
material  in  commerce  unless  that  person 
is  registered  in  conformance  with 
subpart  G  of  part  107  of  this  chapter,  if 
applicable. 

(e)  No  person  may  offer  or  accept  a 
hazardous  material  for  transportation  in 
commerce  unless  the  hazardous 
material  is  properly  classed,  described, 
packaged,  marked,  labeled,  and  in 
condition  for  shipment  as  required  or 
authorized  by  applicable  requirements 
of  this  subchapter  or  an  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter. 

(f)  No  person  may  transport  a 
hazardous  material  in  commerce  unless 
the  hazardous  material  is  transported  in 
accordance  with  applicable 
requirements  of  this  subchapter  or  an 
exemption,  approval,  or  registration 
issued  under  this  subchapter  or 
subchapter  A  of  this  chapter. 

(g)  No  person  may  represent,  mark, 
certify,  sell,  or  offer  a  packaging  or 
container  as  meeting  the  requirements 
of  this  subchapter  governing  its  use  in 
the  transportation  of  a  hazardous 
material  in  commerce  unless  the 
packaging  or  container  is  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired,  and  retested  in 
accordance  with  the  applicable 
requirements  of  this  subchapter.  No 
person  may  represent,  mark.  certif\-, 
sell,  or  offer  a  packaging  or  container  as 
meeting  the  requirements  of  an 
exemption,  approval,  or  registration 
issued  under  this  subchapter  or 
subchapter  A  of  this  chapter  unless  the 
packaging  or  container  is  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired,  and  retested  in 
accordance  with  the  applicable 
requirements  of  the  exemption, 
approval,  or  registration  issued  under 


this  subchapter  or  subchapter  A  of  this 
chapter.  The  requirements  of  this 
paragraph  apply  whether  or  not  the 
packaging  or  container  is  used  or  to  be 
used  for  the  transportation  of  a 
hazardous  material. 

(h)  The  representations,  markings, 
and  certifications  subject  to  the 
prohibitions  of  paragraph  (g)  of  this 
section  include — 

(1)  Specification  identifications  that 
include  the  letters  "ICC",  "DOT", 
"CTC"."MC".or"UN": 

(2)  Exemption,  approval,  and 
registration  numbers  that  include  the 
letters  "DOT".  "EX",  "M",  or  "R";  and 

(3)  Test  dates  associated  with 
specification,  registration,  approval, 
retest.  or  exemption  markings  indicating 
compliance  with  a  test  or  retest 
requirement  of  the  HMR.  or  an 
exemption,  approval,  or  registration 
issued  under  the  HMR  or  under 
subchapter  A  of  this  chapter. 

(i)  No  person  may  certif\'  that  a 
hazardous  material  is  offered  for 
transportation  in  commerce  in 
accordance  with  the  requirements  of 
this  subchapter  unless  the  hazardous 
material  is  properly  classed,  described, 
packaged,  marked,  labeled,  and  in 
condition  for  shipment  as  required  or 
authorized  by  applicable  requirements 
of  this  subchapter  or  an  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter.  Each  person  who  offers  a 
package  containing  a  hazardous  material 
for  transportation  in  commerce  in 
accordcmce  with  the  requirements  of 
this  subchapter  or  an  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter,  must  assure  that  the  package 
remains  in  condition  for  shipment  until 
it  is  in  the  possession  of  the  carrier. 

(j)  No  person  may.  by  marking  or 
otherwise,  represent  that  a  container  or 
package  for  transportation  of  a 
hazardous  material  is  safe,  certified,  or 
in  compliance  with  the  requirements  of 
this  chapter  unless  it  meets  the 
requirements  of  all  applicable 
regulations  issued  under  Federal 
hazardous  material  transportation  law. 

(k)  No  person  may.  by  marking  or 
otherwise,  represent  that  a  hazardous 
material  is  present  in  a  package, 
container,  motor  vehicle,  rail  car, 
aircraft,  or  vessel  if  the  hazardous, 
material  is  not  present. 

(1)  No  person  may  alter,  remove, 
deface,  destroy,  or  otherwise  unlawfully 
tamper  with  any  marking,  label,  placard, 
or  description  on  a  document  required 
by  Federal  hazardous  material 
transportation  law  or  the  regulations 
issued  under  Federal  hazardous 
material  transportation  law.  No  person 
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may  alter,  deface,  destroy,  or  otherwise 
unlavvfullv  tamper  with  a  package, 
container,  motor  \'ehicie.  rail  car. 
aircraft,  or  vessel  used  for  the 
transportation  of  hazardous  materials. 
(m)  No  person  may  falsify  or  alter  an 
exemption,  apprrnal.  registration,  or 
other  grant  of  authority  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter.  No  person  may  offer  a 
hazardous  material  for  transportation  or 
transport  a  hazardous  material  in 
commerce  under  an  exemption, 
approval,  registration  or  other  grant  of 
authontv  issued  under  this  suhchapter 
or  subchapter  A  of  this  chapter  if  such 
grant  of  authority  has  been  altered 
without  the  consent  of  the  issuing 
authority.  No  person  may  represent, 
mark,  certify,  or  sell  a  packaging  or 
c:ontainer  under  an  exemption, 
approval,  registration  or  other  grant  of 
authority  issued  under  this  subchapter 
or  subchapter  A  of  this  chapter  if  such 
grant  of  authority  has  been  altered 
without  the  consent  of  the  issuing 
authority. 

■  4.  In  §  1 71 .8.  the  definition  for 
"sheathing"  is  removed:  definitions  for 
"carrier."  "person."  and  "private  track 
or  private  siding,"  are  revised;  and 
definitions  for  "Administrator," 
"Associate  Administrator," 
"commerce."  "consignee."  "hazmat," 
"HMR,"  "loading  incidental  to 
movement,"  "movement,"  "pre- 
transportation  function."  "Secretary," 
"storage  incidental  to  movement," 
"transloading."  "transportation  or 
transport."  "transportation  facility,"  and 
"unloading  incidental  to  movement"  are 
added  in  alphabetical  order,  to  read  as 
follows: 

§  1 71 .8    Definitions  and  abbreviations. 

«         *         *         *         * 

Administrator  means  the 
.administrator,  Research  and  Special 
Programs  Administration. 

***** 

Associate  Administrator  means  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 

***** 

Carrier  means  a  person  who 
transports  passengers  or  property  in 
commerce  by  rail  car,  aircraft,  motor 
vehicle,  or  vessel. 
*         *         *         *         * 

Commerce  means  trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  within  a  single  state; 
between  a  place  in  a  state  and  a  place 
outside  of  the  state:  or  that  affects  trade 
or  transportation  between  a  place  in  a 
state  and  place  outside  of  the  state. 


Consignee  means  the  person  or  place 
shown  on  a  shipping  document, 
package  marking,  or  other  media  as  the 
location  to  which  a  carrier  is  directed  to 
transport  a  hazardous  material. 
***** 

Hazmat  means  a  hazardous  material. 

***** 

HMR  means  the  Hazardous  Materials 
Regulations,  Parts  171  through  180  of 
this  chapter. 

***** 

Loading  incidental  to  movement 
means  loading  by  carrier  personnel  or  in 
the  presence  of  carrier  personnel  of 
packaged  or  containerized  hazardous 
material  onto  a  transport  vehicle, 
aircraft,  or  vessel  for  the  purpose  of 
transporting  it,  including  the  loading, 
blocking  and  bracing  a  hazardous 
materials  package  in  a  freight  container 
or  transport  vehicle,  and  segregating  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle  from 
incompatible  cargo.  For  a  bulk 
packaging,  loading  incidental  to 
movement  means  filling  the  packaging 
with  a  hazardous  material  for  the 
purpose  of  transporting  it.  Loading 
incidental  to  movement  includes 

transloading. 

*         *        I*         *         * 

Movement  means  the  physical  transfer 
of  a  hazardous  material  from  one 
geographic  location  to  another  by  rail 
car,  aircraft,  motor  vehicle,  or  vessel. 

***** 

Person  means  an  individual, 
corporation,  company,  association,  firm, 
partnership,  society,  joint  stock 
company;  or  a  government,  Indian  tribe, 
or  authority  of  a  government  or  tribe 
offering  a  hazardous  material  for 
transportation  in  commerce  or 
transporting  a  hazardous  material  to 
support  a  commercial  enterprise.  This 
term  does  not  include  the  United  States 
Postal  Service  or,  for  purposes  of  49 
U.S.C.  5123  and  5124,  a  Department, 
agency,  or  instrumentality  of  the 
government. 
***** 

Pre-transportation  function  means  a 
function  specified  in  the  HMR  that  is 
required  tO  assure  the  safe 
transportation  of  a  hazardous  material 
in  commerce,  including — 

(1)  Determining  the  hazard  class  of  a 
hazardous  material. 

(2)  Selecting  a  hazardous  materials 
packaging. 

(3)  Filling  a  hazardous  materials 
packaging,  including  a  bulk  packaging. 

(4)  Transloading  a  hazardous  material 
at  an  intermodal  transfer  facility  from 
one  bulk  packaging  to  another  bulk 
packaging  for  purposes  of  continuing 


the  movement  of  the  hazardous  material 
in  commerce. 

(5]  Securing  a  closure  on  a  filled  or 
partially  filled  hazardous  materials 
package  or  container  or  on  a  package  or 
container  containing  a  residue  of  a 
hazardous  material. 

(6)  Marking  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(7)  Labeling  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(8)  Preparing  a  shipping  paper. 

(9)  Providing  and  maintaining 
emergency  response  information. 

(10)  Reviewing  a  shipping  paper  to 
verify  compliance  with  the  HMR  or 
international  equivalents. 

(11)  For  each  person  importing  a 
hazardous  material  into  the  United 
States,  providing  the  shipper  with 
timely  and  complete  information  as  to 
the  HMR  requirements  that  will  apply  to 
the  transportation  of  the  material  within 
the  United  States. 

(12)  Certifying  that  a  hazardous 
material  is  in  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR. 

(13)  Loading,  blocking,  and  bracing  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle. 

(14)  Segregating  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo. 

(15)  Selecting,  providing,  or  affixing 
placards  for  a  freight  container  or 
transport  vehicle  to  indicate  that  it 
contains  a  hazardous  material. 
***** 

Private  track  or  Private  siding  means: 
(i)  Track  h)cated  outside  of  a  carrier's 
right-of-way,  yard,  or  terminals  where 
the  Ccurier  does  not  own  the  rails,  ties, 
roadbed,  or  right-of-wav,  or 

(ii)  Track  leased  by  a  railroad  to  a 
lessee,  where  the  lease  provides  for.  and 
actual  practice  entails,  exclusive  use  of 
that  trackage  by  the  lessee  and/or  a 
general  system  railroad  for  purpose  of 
moving  only  cars  shipped  to  or  by  the 
lessee,  and  where  the  lessor  otherwise 
exercises  no  control  over  or 
responsibility  for  the  trackage  or  the 
cars  on  the  trackage. 
***** 

Secretary  means  the  Secretary  of 
Transportation. 

***** 

Storage  incidental  to  movement 
means  storage  of  a  transport  vehicle, 
freight  container,  or  package  containing 
a  hazardous  material  by  anv  person 
between  the  time  that  a  carrier  takes 
physical  possession  of  the  hazardous 
material  for  the  purpose  of  transporting 
it  until  the  package  containing  the 
hazardous  material  is  physically 
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delivered  to  the  destination  indicated 
on  a  shipping  document,  package 
marking,  or  other  medium,  or.  in  the 
case  of  a  private  motor  carrier,  between 
the  time  that  a  motor  vehicle  driver 
Jakes  physical  possession  of  the 
hazardous  material  for  the  purpose  of 
transporting  it  until  the  driver 
relinquishes  possession  of  the 
hazardous  material  at  its  intended 
destination  and  is  no  longer  responsible 
for  performing  functions  subjec;  to  the 
HMR  with  respect  to  that  particular 
package.  Storage  incidental  to 
movement  includes  rail  cars  containing 
hazardous  materials,  even  if  thev  have 
been  delivered  to  the  destination 
indicated  on  the  shipping  document, 
except  those  stored  on  private  track. 
***** 

Transloading  means  the  transfer  of  a 
hazardous  material  at  an  intermodal 
transfer  facilitv  from  one  bulk  packaging 
to  another  for  purposes  of  continuing 
the  movement  of  the  hazardous  material 
in  commerce. 

Transportation  or  transport  means  the 
movement  of  propertv  and  loading, 
unloading,  or  storage  incidental  to  that 
movement. 
***** 

Unloading  incidental  to  movement 
means  removing  a  packaged  or 
containerized  hazardous  material  from  a 
transport  \ehicle.  aircraft,  or  vessel  or. 
for  a  bulk  packagmg.  emptying  a 
hazardous  material  from  the  bulk 
packaging  after  the  hazardous  material 
has  been  delivered  to  the  consignee  and 
prior  to  the  delivering  carrier's 
departure  from  the  consignee's  facility 
or  premises  or.  in  the  case  of  a  private 
motor  carrier,  while  the  driver  of  the 
motor  vehicle  from  which  the  hazardous 
material  is  being  unloaded  immediately 
after  movement  is  completed  is  present 
during  the  unloading  operation. 
(Emptying  a  hazardous  material  from  a 
bulk  packaging  while  the  packaging  is 
on  board  a  vessel  is  subject  to  separate 
regulation  as  delegated  at  ^  1.46(t)  of 
this  title.]  Unloading  incidental  to 
movement  includes  transloading. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

■  5.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 

1.45  dnd  1  53 

§173.1     [Amended] 

■  6.  In  §  173.1,  paragraph  (c)  is  removed 
and  paragraph  (d)  is  redesignated  as  new 
paragraph  (c). 


■  7.  Section  173.30  is  revised  to  read  as 

follows: 

§173.30     Loading  and  unloading  of 
transport  vehicles. 

A  person  who  is  subject  to  the  loading 
and  unloading  regulations  in  this 
subchapter  must  load  or  unload 
hazardous  materials  into  or  from  a 
transport  vehicle  or  vessel  in 
conformance  with  the  applicable 
loading  and  unloading  requirements  of 
parts  174,  175,  176,  and  177  of  this 
subchapter. 

■  8.  Section  173.31  is  amended  by 
adding  new  paragraph  (g)  to  read  as 

follows: 

§173.31     Use  of  tank  cars. 

***** 

(g)  Tank  car  loading  and  unloading. 
When  placed  for  loading  or  unloading 
and  before  unsecuring  any  closure,  a 
tank  car  must  be  protected  against 
movement  or  coupling  as  follows: 

(1)  The  unloader  must  secure  access 
to  the  track  to  prevent  entn,'  by  other  rail 
equipment,  including  motorized  service 
vehicles.  Derails,  lined  and  blocked 
switches,  portable  bumper  blocks,  or 
other  equipment  that  provides  an 
equivalent  level  of  security  may  be  used 
to  satisf\'  this  requirement. 

(2)  Caution  signs  must  be  placed 
between  the  rails  to  give  necessar\' 
warning  to  persons  approaching  the 
car(s)  from  the  open  end  of  a  siding  and 
must  be  left  up  until  after  all  closures 
are  secured  and  the  cars  are  in  proper 
condition  for  transportation.  The  signs 
must  be  of  a  durable  material,  blue  in 
color,  rectangular  in  shape,  at  least 
30.48  cm  (12  inches)  high  by  38.10  cm 
(15  inches)  wide,  and  bear  the  word 
"STOP  "  The  word  'STOP"  must 
appear  in  white  letters  at  least  10.16  cm 
(4  inches)  high.  Additional  words,  such 
as  "Tank  Car  Connected  '  or  "Crew  at 
Work,"  may  also  appear  in  white  letters 
under  the  word  "STOP." 

(3)  At  least  one  wheel  on  the  tank  car 
must  be  blocked  against  movement  in 
both  directions,  and  the  hand  brakes 
must  be  set.  If  multiple  tank  cars  are 
coupled  together,  sufficient  hand  brakes 
must  be  set  and  wheels  blocked  to 
prevent  movement  in  both  directions. 

§§173.3.  173.6.  173.24a.  173.62.  173.166. 
173,171.  173.181,  173  185.  173  189.  173,219. 
173.308.  173.335.  and  173.416     [Amended] 

■  9.  In  addition,  in  Part  173,  the  word 
"movement"  is  revised  to  read  "shifting" 
in  each  of  the  following  places: 

■  a.  Section  173.3(c)(2); 

■  b.  Section  173.6(b)(1)  and  {b)(3); 

■  c.  Section  173. 24a(a)(3): 

■  d.  Section  173.166(e)(4)(iii); 

■  f.  Section  173.171(d); 


■  g.  Section  173.181(a)(2); 

■  h.  Section  173.189(b)  and  (d)(4)(i); 

■  i.  Section  173.335(c):  and 

■  j.  Section  173.416(f). 

■  10.  In  addition,  in  Part  173.  the  term 
"freedom  of  movement"  is  revised  to 
read  "free  moving"  in  the  table  in 

§  173.62(c)  under  Packing  Instruction 
131,  each  time  it  appears 

§§173.185.  173.219.  and  173,308 
[Amended] 

■  ll.lnaddition,  in  Part  173,  the  word 
"movement"  is  revised  to  read  "moving" 
in  each  of  the  following  places: 

■  a.  Section  173.185(e)(4),  (g)(1),  and 
(g)(2): 

■  b.  Section  173.219(b)(3);  and 

■  c.  Section  173.308(a)(4). 

PART  174— CARRIAGE  BY  RAIL 

■  12.  The  authority  citation  for  Part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
Part  1.53 

■  13.  In  §174.67.  paragraphs  (a)(1) 
through  (a)(3)  are  revised,  paragraph 
(a)(4)  is  redesignated  as  paragraph  (a)(6). 
new  paragraphs  (a)(4)  and  (a)(5)  are 
added,  paragraphs  (i)  and  (j)  are  revised, 
paragraph  (k)  is  redesignated  paragraph 
(1).  and  a  new  paragraph  (k)  is  added,  to 
read  as  follows: 

§  174.67     Tank  car  unloading. 

(a)  For  transloading  operations,  the 
following  rules  must  be  observed: 

(1)  Unloading  operations  must  be 
performed  by  reliable  persons  properly 
instructed  in  unloading  hazardous 
materials  and  made  responsible  for 
careful  compliance  with  this  part. 

(2)  The  unloader  must  apply  the 
handbrake  and  block  at  least  one  wheel 
to  prevent  movement  in  any  direction. 
If  multiple  tank  cars  are  coupled 
together,  sufficient  hand  brakes  must  be 
set  and  wheels  blocked  to  prevent 
movement  in  both  directions. 

(3)  The  unloader  must  secure  access 
to  the  track  to  prevent  entr\-  by  other  rail 
equipment,  including  motorized  service 
vehicles.  Derails,  lined  and  blocked 
switches,  portable  bumper  blocks,  or 
other  equipment  that  provides  an 
equivalent  level  of  security  may  be  used 
to  satisfy  this  requirement. 

(4)  The  unloader  must  place  caution 
signs  on  the  track  or  on  the  tank  cars  to 
warn  persons  approaching  the  cars  from 
the  open  end  of  the  track  that  a  tank  car 
is  coimected  to  unloading  equipment. 
The  caution  signs  must  be  of  metal  or 
other  durable  material,  rectangular,  at 
least  30  cm.  (12  inches)  high  by  38  cm. 
(15  inches)  wide,  and  bear  the  word, 
"STOP".  The  word  "STOP"  must 
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appear  in  letters  at  least  10  cm.  (3.9 
inches)  high.  The  letters  must  be  white 
(Tn  a  blue  backgrcjund.  Additional 
words,  such  as  "Tank  Car  Connected" 
or  "C]revv  at  Work"  may  also  appear. 
(,"))  The  unloading  facility  operator 
must  maintain  written  safety  procedures 
(such  as  those  it  mav  already  be 
required  to  maintain  pursuant  to  the 
Department  of  Labor's  Occupational 
Safet\  and  Health  Administration 
requirements  in  29  CFR  1910.119  and 
1910.120)  in  a  location  where  they  are 
immediately  ayailable  to  hazmat 
employees  responsible  for  tank  car 
unloading. 

(i)  Throughout  the  entire  period  of 
unloading  an:l  while  a  tank  car  has 
unloading  equipment  attached,  the 
facility  operator  must  assure  that  the 
tank  car  is: 

( 1 )  Attended  by  a  designated  hazmat 
employee  who  is  physically  present  and 
who  has  an  unobstructed  view  of  the 
unloading  operation;  or 

(2)  Monitored  by  a  signaling  system 
[e.g..  video  system,  sensing  equipment, 
or  mechanical  equipment)  that  is 
observed  by  a  designated  hazmat 
employee  located  either  in  the 
immediate  area  of  the  tank  car  or  at  a 
remote  loc:ation  within  the  facility,  such 
as  a  control  room.  The  signaling  system 
must — 

(ij  Provide  a  le\el  of  surveillance 
equivalent  to  that  provided  in 
subparagraph  (1)  of  this  paragraph  (i); 
and 

(ii)  Provide  immediate  notification  to 
a  designated  hazmat  employee  of  any 
system  malfunction  or  other  emergency 
so  that,  if  warranted,  responsive  actions 
may  be  initiated  immediately. 

(j)  Attendance  is  not  required  when 
piping  is  attached  to  a  top  outlet  of  a 
tank  car.  equipped  with  a  protective 
housing  required  under  §  179.100-12  of 
this  subchapter,  for  discharge  of  lading 
under  the  following  conditions: 

(1)  All  valves  are  tightly  closed. 

(2)  The  piping  is  not  connected  to 
hose  or  other  unloading  equipment  and 
is  fitted  with  a  cap  or  plug  of 
appropriate  material  and  construction. 

(3j  The  piping  e.xtends  no  more  than 
15.24  centimeters  (6  inches)  from  the 
outer  edge  of  the  protective  housing 

(k)  In  the  absence  of  the  unloader.  a 
tank  car  may  stand  with  unloading 
connections  attached  when  no  product 
is  being  transferred  under  the  following 
conditions: 


(1)  The  facility  operator  must 
designate  an  employee  responsible  for 
on-site  monitoring  of  the  transfer 
facility.  The  designated  employee  must 
be  made  familiar  with  the  nature  and 
properties  of  the  product  contained  in 
the  tank  car;  procedures  to  be  followed 
in  the  event  of  an  emergency;  and,  in 
the  event  of  an  emergency,  have  the 
ability  and  authority  to  take  responsible 
actions. 

(2)  When  a  signaling  system  is  used 
in  accordance  with  paragraph  (i)  of  this 
section,  the  system  must  be  capable  of 
alerting  the  designated  employee  in  the 
event  of  an  emergency  and  providing 
immediate  notification  of  any 
monitoring  system  malfunction.  If  the 
monitoring  system  does  not  have  self- 
monitoring  capability,  the  designated 
employee  must  check  the  monitoring 
system  houriy  for  proper  operation. 

(3)  The  tank  car  and  facility  shutoff 
valves  must  be  secured  in  the  closed 
position. 

(4)  Brakes  must  be  set  and  wheels 
locked  in  accordance  with  paragraph 
(a)(2)  of  this  section. 

(5)  Access  to  the  track  must  be 
secured  in  accordance  with  paragraph 
(a)(3)  of  this  section. 


§§174.110. 174.112,  and  174.115 

[Amended] 

■  14.  In  addition,  in  Part  174.  the  word 
"movement"  is  revised  to  read  "shifting' 
in  each  of  the  following  places: 

■  a.  Section  174.110: 

■  b.  Section  174.112(b)  and  (c)(3)  each 
time  it  appears;  and 

■  c.  Section  174.115(a)  and  (b)(3)  each 
time  it  appears. 

PART  175— CARRIAGE  BY  AIRCRAFT 

■  15.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 


§175.81     [Amended] 

■  16.  In  §175. 81(a),  the  word 
"movement"  is  revised  to  read 
"shifting". 

PART  176— CARRIAGE  BY  VESSEL 

■  17.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 


§§176.69,  176.76,  176.78, 176.93,  176.116. 
176,132, 176.168,  and  176.200     [Amended] 

■  18.  In  Part  1 76.  the  word  "movement" 
is  revised  to  read  "shifting"  in  each  of 
the  following  places: 

■  a.  Section  176.69(d); 

■  b.  Section  176.76(a)(2)  each  time  it 
appears: 

■  c.  Section  176.116(d): 

■  e.  Section  176.132(c):  and 

■  f.  Section  1 76.200(b)  and  (c)  each  time 
it  appears. 

■  19.  In  Part  176.  the  word  "movement' 
is  revised  to  read  "motion  "  in 

§  176.93(a)(1). 

■  20.  In  Part  176.  the  word  "movement" 

is  revised  to  read  "moving  "  in  each  of  the 
following  places: 

■  a.  Section  176.78(f)(a);  and 

■  b.  Section  176.168(g). 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

■  21.  The  authority  citation  for  Part  1 71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§§177.834.  177.840,  and  177.870 
[Amended] 

■  22.  In  Part  177,  the  word  "movement" 
is  revised  to  read  "shifting"  in  each  of 
the  following  places: 

■  a.  Section  177.834(a): 

■  b.  Section  177.840(b)(3);  and 

■  c.  Section  177.870(e). 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

■  23.  The  authority  citation  for  Part  1 78 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-,t127;  49  CFR 
1.53. 

§§  1 78.601 .  1 78.704     [Amended] 

■  24.  In  Part  178,  the  word  "movement" 
is  revised  to  read  "moving"  in 
§178.601(g)(l)(i)(D),  (g)(l)(ii),and 
(g)(4](y). 

■  25.  In  Part  178,  the  word  ""movement  " 
is  revised  to  read  "motion  "  in 

§  178.704(d)(3). 

Issued  in  Washington.  DC  on  October  22, 
2003  under  authoritv  delegated  in  49  CFR 
Part  1, 

Elaine  E.  Joost, 

Acting  Deputy  Administrator. 

[FR  Doc.  03-27057  Filed  10-29-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  60 

iNo.  LS-03-04] 
RIN  0581-AC26 

Mandatory  Country  of  Origin  Labeling 
of  Beef,  Lamb,  Pork,  Fish,  Perishable 
Agricultural  Commodities,  and 
Peanuts 

AGENCY:  Agricultural  Marketing  Service. 

LSDA 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Security  and  Rural 

lin  estment  Act  of  2002  (Farm  Bill)  and 
the  2002  Supplemental  Appropriations 
Act  (Appropriations  Act)  amended  the 
Agrir.uhural  Marketing  Act  of  1946  (Act) 
to  require  retailers  to  notifv  their 
customers  of  the  countr\'  of  origin  of 
covered  commodities  beginning 
September  JO.  2004.  The  law  also 
requires  the  Department  of  Agriculture 
(USDA)  to  issue  regulations  to 
implement  a  mandatory  country  of 
origui  labeling  (COOL)  program  not  later 
than  September  30,  2004.  Covered 
commodities  include  muscle  cuts  of 
beef  (including  veal),  lamb,  and  pork; 
ground  beet,  ground  lamb,  and  ground 
pork;  farm-raised  fish  and  shellfish; 
wild  fish  and  shellfish;  perishable 
agricultural  commudities  (fresh  and 
frozen  fruits  and  vegetables);  and 
peanuts.  This  proposed  rule  contains 
definitions,  the  requirements  for 
consumer  notification  and  product 
marking,  and  the  recordkeeping 
responsibilities  of  both  retailers  and 
suppliers, 

DATES:  Comments  must  be  submitted  on 
or  before  December  29,  2003  to  be 
d.-,sured  of  consideration. 
ADDRESSES:  Send  written  comments  to: 
Country-  of  Origin  Labeling  Program, 
Room  2092-S;  Agricultural  Marketing 
Service  (AMS).  USDA:  STOP  0249;  1400 
Independence  Avenue,  SVV.; 
Washington,  DC  20250-0249,  or  by 
facsimile  to  202/720-3499.  or  by  e-mail 
to  coolTiusda.gov.  State  that  your 
comments  refer  to  Docket  No.  LS-03- 
04.  Comments  received  will  be  posted  to 
the  AMS  Web  site  at:  http:// 
www.ams.usda.go\,/cool/.  Comments 
sent  to  the  above  location  that 
specificallv  pertain  to  the  information 
collection  and  rec:orclkeeping 
requirements  of  this  action  should  also 
be  sent  to  the  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building,  725  17th 


Street,  NW..  Room  725,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Keeney,  Deputy  Administrator, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  by  telephone  on  202/720-4722, 
or  via  e-mail  at: 

robert.keeney@usda.gov;  or  William 
Sessions,  Associate  Deputy 
Administrator,  Livestock  and  Seed 
Program,  AMS,  USDA,  by  telephone  on 
202/720-5705,  or  via  e-mail  at: 
William. sessions@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Questions  and  Answers  Concerning 
This  Proposed  Rule 

What  Are  the  General  Requirements  of 
Country  of  Origin  Labeling? 

The  Farm  Bill  (Pubhc  Law  107-171) 
and  the  Appropriations  Act  (Public  Law 
107-206)  amended  the  Act  (7  U.S.C. 
1621  et  seq.]  to  require  retailers  to  notify 
their  customers  of  the  country  of  origin 
of  beef  (including  veal),  lamb,  pork,  fish, 
perishable  agricultural  commodities, 
and  peanuts  beginning  September  30, 
2004.  The  law  also  requires  USDA  to 
issue  regulations  to  implement  this 
program  no  later  than  September  30, 
2004.  The  law  defines  the  terms 
"retailer"  and  "perishable  agricultural 
commodity"  as  having  the  meanings 
given  those  terms  in  the  Perishable 
Agricultural  Commodities  Act  of  1930 
(PACA)(7  U.S.C.  499  et  seq.).  Food 
service  establishments  are  specifically 
excluded.  In  addition,  the  law 
specifically  outlines  the  criteria  a 
covered  commodity  must  meet  to  bear  a 
'United  States  country  of  origin"  label. 

Why  Can 't  VSDA  Track  Only  Imported 
Products  and  Consider  All  Other 
Products  To  Be  of  "U.S.  Origin?" 

The  COCft.  provision  of  the  Farm  Bill 
applies  to  aJl  covered  commodities. 
Moreover,  the  law  specifically  identifies 
the  criteria  that  products  of  U.S.  origin 
must  meet.  For  beef,  pork,  and  lamb,  for 
example,  U.S.  origin  can  only  be 
claimed  if  derived  from  animals  that  are 
born,  raised,  and  slaughtered  in  the 
United  States.  The  law  further  states 
that  "Any  person  engaged  in  the 
business  of  supplying  a  covered 
commodity  to  a  retailer  shall  provide 
information  to  the  retailer  indicating  the 
country  of  origin  of  the  covered 
commodity."  And,  the  law  does  not 
provide  authority  to  control  the 
movement  of  product,  imported  or 
domestic.  In  fact,  the  use  of  a  mandatory 
identification  system  that  would  be 
required  to  track  controlled  product 
through  the  entire  chain  of  commerce  is 
specifically  prohibited. 


The  Internal  Revenue  Ser\-ice 
Essentially  Uses  Self-Certification, 
Backed  Up  by  Selective  Audits,  for 
Those  of  Us  Who  File  Income  Taxes. 
Whv  Couldn't  Self-Certification  Work 
for'COOL? 

The  COOL  law  requires  firms  or 
individuals  that  supply  covered 
commodities  to  retailers  to  provide 
information  indicating  the  product's 
country  of  origin.  This  information  must 
address  the  production  steps  included 
in  the  origin  claim  [i.e..  born,  raised, 
and  slaughtered  or  produced).  Self- 
certification  documents  or  affidavits 
may  play  a  role  in  assuring  that 
auditable  records  are  available 
throughout  the  chain  of  custodv,  but  the 
auditable  records  must  themselves  also 
be  available  to  ensure  credibility  of 
country  of  origin  labeling  claims. 

With  a  Number  of  Covered 
Commodities,  Particularlv  Produce 
Items,  Already  Labeled  as  to  Countrv  of 
Origin  at  Retail.  Hoiv  Big  a  Burden  Will 
Mandatory  Country  of  Origin  Labeling 
Actually  Cause? 

It  is  certainly  true  that  some  covered 
commodities,  particularlv  produce 
items,  are  alreadv  being  labeled  as  to 
country  of  origin  at  retail 
establishments.  It  is  also  the  case  that 
existing  Federal  law  and  regulation  [e.g., 
PACA)  help  ensure  the  truthfulness  of 
such  labels.  At  the  same  time,  the 
labeling  of  such  commodities  with 
country  of  origin  information  is  neither 
mandatory  nor  universal  at  the  current 
time.  Thus,  while  the  burden  of 
implementing  country-  of  origin  labeling 
for  those  commodities  should  be 
lessened,  some  additional  effort  may 
still  be  required.  For  example,  suppliers 
will  need  to  ensure  that  documentation 
is  complete  and  properly  maintained. 
Retailers  will  need  to  manage  their 
product  displays  to  ensure  countrv  of 
origin  information  is  being  properly 
conveyed  to  their  customers. 

Why  Cant  USDA  Use  The  Same  System 
To  Verify  Compliance  With  Country  of 
Origin  Labeling  That  It  Uses  for  Meat 
Products  Under  USDA's  Commodity 
Procurement  Program/'  = 

There  are  several  reasons  why  the 
systems  must  be  different.  First,  the 
requirements  for  origin  are  not  the  same. 
The  COOL  law  for  U.S.  origin  requires 
meat  products  to  be  from  cattle,  hogs, 
and  sheep  that  are  born,  raised,  and  ^- 
slaughtered  in  the  United  States. 
USDA's  commodity  procurement 
program  requires  meat  products  to  come 
from  U.S. -produced  livestock.  The 
definition  of  U.S. -produced  livestock 
excludes  only  imported  meat  and  meat 
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from  livestock  imported  for  direct 
slaughter. 

The  system  for  verifying  compliance 
with  USDA's  commodity  procurement 
program  is  a  "command  and  control" 
type  system.  USDA.  through  various 
certification  or  audit  programs,  confirms 
the  applicable  claim  at  the  beginnuig  of 
the  process,  then  tracks  and  controls  the 
movement  of  the  product  throughout 
the  rest  of  the  marketing  chain.  A 
similar  system  for  COOL  would  require 
USDA  to  verif\'  that  livestock  were  born 
in  the  United  States,  then  track  and 
control  the  movement  of  those  livestock 
and  resulting  meat  products  through  the 
marketing  chain  to  retail.  However,  the 
COOL  law  specifically  precludes  USDA 
from  imposing  this  type  of  control. 

How  Will  the  Mandatory  Country  of 
Origin  Labeling  Requirements  Impact 
Existing  U.S.  Cow  and  Bull  Herds? 

The  law  requires  country  of  origin 
labeling  for  all  covered  commodities 
sold  at  retail  beginning  September  30, 
2004.  and  does  not  contain  a 
grandfathering  provision  that  would 
exclude  meat  from  these  animals  from 
the  mandatory  labeling  requirements.  If 
records  as  to  where  these  animals  were 
born,  raised,  and  slaughtered  do  not 
exist,  retailers  could  not  substantiate  a 
country  of  origin  claim  that  would 
comply  with  the  law. 

Are  Cattle.  Hogs,  and  Sheep  Covered 
Commodities? 

No.  However,  the  law  requires 
suppliers  to  provide  country  of  origin 
information  to  retailers,  including  the 
"born,  raised,  and  slaughtered" 
information  required  to  make  U.S. 
origin  claims  for  the  covered 
commodities  beef.  pork,  and  lamb.  The 
records  needed  to  substantiate  this 
information  can  onlv  be  created  bv 
persons  having  first-hand  knowledge  of 
the  countr\'  designation  for  each 
production  step  declared  in  the  countrv 
of  origin  claim.  Thus,  livestock 
producers  will  need  to  create  and/or 
maintain  these  records  to  enable  retail 
suppliers  to  provide  retailers  with 
correct  countrv  of  origin  information 

This  proposed  rule  is  issued  pursuant 
to  the  Farm  Bill  and  the  Appropriations 
Act,  which  amended  the  Act. 

On  October  1 1 .  2002.  AMS  published 
Guidelines  for  the  Interim  \'oluntar\' 
Country  of  Origin  Labeling  of  Beef, 
Lamb,  Pork.  Fish,  Perishable 
Agricultural  Commodities,  and  Peanuts 
(67  FR  63367)  providing  interested 
parties  with  180  days  to  comment  on 
the  utilitv  of  the  voluntarv'  guidelines. 

On  November  21.  2002'  AMS 
published  a  notice  requesting 
emergency  approval  of  a  new 


information  collection  (67  FR  70205) 
providing  interested  parties  with  a  60- 
day  period  to  comment  on  AMS'  burden 
estimates  associated  with  the 
recordkeeping  requirements  as  required 
bv  the  Paperwork  Reduction  Act  of  1995 
(PRA). 

On  Januar\'  22.  2003,  AMS  published 
a  notice  extending  this  comment  period 
(68  FR  3006)  an  additional  30  days. 

In  response  to  these  requests  for 
comment,  AMS  received  over  2,400 
written  comments.  In  addition,  as 
another  means  to  receive  public  input 
with  respect  to  this  rulemaking  action, 
AMS  held  12  formal  educational  and 
listening  sessions  throughout  the  United 
States  to  afford  interested  parties  the 
opportunity  to  provide  comments  and 
ideas  on  the  mandator\'  COOL 
program's  development.  Over  3.300 
people  attended  the  listening  sessions 
and  approximately  580  people  provided 
oral  testimony. 

AMS  has  considered  all  of  the 
comments  received  to  date  in 
developing  this  proposed  rule.  Several 
key  concepts  have  emerged  from  both 
the  written  comments  and  the  public 
testimony  from  the  listening  and 
educational  sessions: 

•  General  opinions  of  the  law  (i.e., 
both  pro  and  con). 

•  Conflicting  testimony  regarding  the 
costs  that  will  be  incurred  by  the 
industry  in  complying  with  the  law. 

•  Opinion  that  the  law  will  improve 
the  food  safety  of  covered  commodities. 

•  Conflicting  testimony  as  to  whether 
there  will  be  improvement  in  the 
marketplace  because  of  consumers' 
willingness  to  pay  for  U.S.  origin  of 
covered  commodities. 

•  Opinion  that  poultiA"  will  be  placed 
at  a  competitive  advantage  because  it  is 
exempt  from  labeling  under  COOL. 

•  Opinion  that  significant  pricing 
disparity  will  exist  between  retailers 
required  to  label  under  COOL  and  those 
that  are  exempt  such  as  fish  markets  and 
butcher  shops. 

•  Opinion  that  the  law  requiring 
mandatory  COOL  should  be  repealed 
and  the  program  should  be  made 
permanently  voluntary. 

•  Opinions  that  COOL  should  be 
implemented  immediately  due  to  the 
Canadian  BSE  incident. 

•  Considerable  testimony  that 
presumption  of  U.S.  origin  should  be 
allowed. 

•  Considerable  testimony  that  only 
imported  products  should  be  tracked 
and  controlled. 

•  Considerable  testimonies  that 
COOL  should  be  implemented  in  the 
least  costly  manner  possible. 


•  Conflicting  testimony  on  how  to 
interpret  the  scope  of  covered 
commodities. 

•  Considerable  testimony  that 
producers  should  be  allowed  to  self- 
certifj'  the  origin  of  their  animals. 

•  Considerable  testimony  that 
required  recordkeeping  should  be 
minimized  and  should  allow  for  the  use 
of  existing  records  to  the  maximum 
extent  possible. 

•  Testimony  that  this  law  mav  violate 
United  States  trade  obligations  under 
the  World  Trade  Organization. 

AMS  has  accepted  many  of  the 
commenters'  recommendations  in 
developing  this  proposed  rule. 
However,  several  of  the 
recommendations  provided  by  the 
commenters  are  not  in  conformance 
with  the  law  and  were  therefore  not 
adopted.  Further  discussion  on  the  key 
concerns  raised  by  the  commenters  can 
be  found  in  each  applicable  section. 
AMS  has  also  included  a  "Questions 
and  Answers'  section  to  address  a  few 
of  the  more  common  questions  posed  by 
the  commenters. 

Background 

Section  10816  of  Public  Law  107-171 
(7  U.S.C.  1638-1638d)  amended  the  Act 
(7  U.S.C.  1621  et  seq.)  to  require 
retailers  to  inform  consumers  of  the 
country  of  origin  of  covered 
conunodities  begirming  September  30. 
2004. 

The  intent  of  this  law  is  to  provide 
consumers  with  additional  information 
on  which  to  base  their  purchasing 
decisions.  It  is  not  a  food  safety  or 
animal  health  measure.  COOL  is  a  retail 
labeling  program  and  as  such  does  not 
address  food  safety  or  animal  health 
concerns.  Food  products,  both  imported 
and  domestic,  must  meet  the  food  safety 
standards  of  FSIS  and/or  the  Food  and 
Drug  Administration  (FDA),  as 
applicable.  In  addition,  all  food 
products  must  also  meet  FDA  labeling 
standards  as  well  as  all  other  applicable 
FDA  regulations  and  standards. 

The  law  defines  the  term  "covered 
commodity"  as  muscle  cuts  of  beef 
(including  veal),  lamb,  and  pork;  ground 
beef,  ground  lamb,  and  ground  pork; 
farm-raised  fish  and  shellfish:  wild  fish 
and  shellfish:  perishable  agricultural 
commodities  (fresh  and  frozen  fruits 
and  vegetables);  and  peanuts.  The  law- 
defines  the  terms  "retailer"  and 
"perishable  agricultural  conunodity"  as 
having  the  meanings  given  those  terms 
in  PACA. 

The  law  specifically  outlines  the 
criteria  a  covered  commodity  must  meet 
in  order  to  bear  a  "Llnited  States  country 
of  origin"  declaration.  In  the  case  of 
beef,  lamb,  and  pork,  the  covered 
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commodity  must  be  derived  from  an 

animai  that  was  exrlusivelv  born, 
raised,  and  slaugfTtered  in  the  United 
States.  In  the  case  of  beef,  this  definition 
also  includes  cattle  exclusively  born 
and  raised  in  Alaska  ur  Hawaii  and 
transported  for  a  period  not  to  exceed  60 
days  through  Canada  to  the  United 
States  and  slaughtered  in  the  United 
States.  In  the  case  of  farm-raised  fish 
and  shellfish,  the  covered  commodity 
must  be  derived  from  fish  or  shellfish 
hatched,  raised,  harvested,  and 
processed  in  the  United  States.  In  the 
case  of  wild  fish  and  shellfish,  the 
covered  commodity  must  be  derived 
from  fish  or  shellfish  harvested  in  the 
waters  of  the  United  States  or  by  a  U.S. 
flagged  vessel  and  processed  in  the 
United  States  or  aboard  a  U.S.  flagged 
vessel.  In  addition,  the  law  also  requires 
the  country  of  origin  declaration  to 
distinguish  between  wild  and  farm- 
raised  fish  and  shellfish.  In  the  case  of 
perishable  agricultural  commodities  and 
peanuts,  the  products  must  be  produced 
in  the  United  States. 

To  convev  the  country  of  origin 
information,  the  law  states  that  retailers 
may  use  a  label,  stamp,  mark,  placard, 
or  other  clear  and  visible  sign  on  the 
covered  commodity  or  on  the  package, 
display",  holding  unit,  or  bin  containing 
the  commodity  at  the  final  point  of  sale 
to  consumers.  Food  service 
establishments,  such  as  restaurants, 
cafeterias,  food  stands,  and  other  similar 
facilities  are  exempt  from  these  labeling 
requirements. 

The  law  makes  reference  to  the 
definition  of  "retailer"  in  PACA  as  the 
meaning  of  "retailer"  for  the  application 
of  the  labeling  requirements  under  the 
COOL  law.  Under  PACA.  a  retailer  is 
any  person  who  is  a  dealer  engaged  in 
the  business  of  selling  any  perishable 
agricultural  commodity  solely  at  retail 
when  the  invoice  cost  of  all  purchases 
of  produce  exceeds  S230.000  during  a 
calendar  year.  This  definition  excludes 
butcher  shops,  fish  markets,  and  small 
grocery  stores  that  either  sell  fruits  and 
vegetables  at  a  level  below  this  dollar 
volume  threshold  or  do  not  sell  any 
fruits  and  vegetables  at  all. 

The  law  requires  any  person  engaged 
in  the  business  of  supplving  a  covered 
commodity  to  a  retailer  to  provide  the 
retailer  with  the  product's  country  of 
origin  information.  In  addition,  the  law 
states  the  Secretary  of  Agriculture 
(Secretary)  may  require  that  any  person 
that  prepares,  stores,  handles,  or 
distributes  a  covered  commodity  for 
retail  sale  maintain  a  verifiable 
recordkeeping  audit  trail.  The  law 
prohibits  the  Secretarv  from  using  a 
mandatorv  identification  svstem  to 
verify  the  country  of  origin  of  a  covered 


commodity  and  provides  examples  of 
existing  certification  programs  that  may 
be  used  to  certify  the  country  of  origin 
of  a  covered  commodity.  The  law 
contains  enforcement  provisions  for 
both  retailers  and  suppliers  that  include 
civil  penalties  of  up  to  Si 0,000  for  each 
violation.  The  law  also  encourages  the 
Secretary  to  enter  into  partnerships  with 
States  with  enforcement  infrastructure 
to  the  extent  possible  to  assist  in  the 
program's  administration. 

Key  Components  of  the  Law 

Defining  Covered  Commodities 

The  law  defines  the  term  "covered 
commodity"  as:  Muscle  cuts  of  beef 
(including  veal),  lamb,  and  pork;  ground 
beef,  ground  lamb,  and  ground  pork; 
farm-raised  fish  and  shellfish:  wild  fish 
and  shellfish:  perishable  agricultural 
commodities:  and  peanuts. 

Exclusion  for  Ingredient  in  a  Processed 
Food  Item 

The  law  eoccludes  items  from  needing 
to  bear  a  country  of  origin  declaration 
when  a  covered  commodity  is  an 
"ingredient  in  a  processed  food  item." 
However,  Public  Law  107-171  does  not 
define  a -'processed  food  item." 
Therefore,  AMS  must  define  what 
constitutes  a  "processed  food  item"  for 
each  covered  commodity  in  the  context 
of  Public  Law  107-171  for  the  purposes 
of  this  proposed  regulation. 

In  defining  "processed  food  item"  in 
the  voluntary  guidelines  (67  FR  63367), 
AMS  recognized  that  the  term 
"processed"  has  been  previously 
defined  in  other  regulations 
promulgated  by  AMS,  such  as  those 
issued  in  conjunction  with  the  National 
Organic  Program.  AMS  also  stated  that 
it  did  not  believe  that  these  definitions 
were  suitable  for  use  in  the  COOL 
program  because  using  such  a  broad 
definition  would  exempt  commodities 
that  Congress  clearly  intended  to  be 
governed  under  this  law. 

AMS  received  numerous  comments 
relating  to  the  definition  of  a  "processed 
food  item."  Many  commenters 
suggested  that  the  definition  of 
processed  food  item  published  in  the 
voluntary  guidelines  (67  FR  63367) 
resulted  in  significantly  reducing  the 
number  of  food  items  Congress  intended 
to  be  covered  by  the  Act.  These 
commenters  contend,  for  example,  that 
a  roast  remains  a  muscle  cut  of  beef 
even  if  cooked,  salted,  or  flavored. 

Conversely,  many  other  commenters 
suggested  that  the  definition  published 
in  the  voluntary  guidelines  (67  FR 
63367)  was  too  narrow  and  resulted  in 
the  inclusion  of  products  that  Congress 
did  not  intend  to  be  covered  by  the  Act. 


These  commenters  contend  that  any 
item  bearing  an  ingredient  statement 
should  not  be  required  to  be  labeled 
under  COOL. 

As  this  is  a  retail  labeling  law,  to  help 
guide  AMS  in  determining  how  to 
define  a  "processed  food  item,"  AMS 
viewed  the  scope  of  covered 
commodities  in  the  context  of  how  these 
products  are  marketed  at  the  retail  level. 
For  example,  most  peanuts  sold  at  retail 
are  shelled  and  roasted.  To  interpret  the 
law  as  only  applying  to  green  peanuts 
would  result  in  the  exclusion  of  most 
peanuts  sold  at  retail.  Similarly,  to 
exclude  canned  fish  would  result  in  the 
exclusion  of  a  large  share  of  the  fish 
products  sold  at  retail. 

To  address  the  concerns  raised  by  the 
commenters,  AMS  has  chosen  to  define 
a  "processed  food  item"  utilizing  a  2- 
step  approach.  First,  a  retail  item 
derived  from  a  covered  commodity  that 
has  undergone  a  physical  or  chemical 
change,  causing  the  character  to  be 
different  from  that  of  the  covered 
commodity  is  deemed  to  be  a  processed 
food  item.  Examples  include  oranges 
that  have  been  squeezed  and  made  into 
orange  juice,  a  fresh  leg  of  pork  that  has 
been  cured  and  made  into  a  ham, 
peanuts  that  have  been  ground  and 
made  into  peanut  butter,  or  fiesh  of  a 
fish  that  has  been  restructured  and 
made  into  a  fish  stick.  These  retail  items 
have  undergone  a  physical  or  chemical 
change  such  that  they  no  longer  retain 
the  characteristics  of  the  covered 
commodity  and  thus  consumers  would 
not  use  the  items  in  the  same  manner  as 
they  would  the  covered  commodities. 
Second,  a  retail  item  derived  from  a 
covered  commodity  that  has  been 
combined  with  either  (1)  other  covered 
commodities,  or  [2]  other  substantive 
food  components  {e.g..  chocolate, 
stuffing)  resulting  in  a  distinct  retail 
item  that  is  no  longer  marketed  as  a 
covered  commodity.  Examples  include  a 
salad  mix  that  contains  lettuce  and 
tomatoes,  peanuts  in  a  candv  bar.  a 
stuffed  jiork  chop,  or  seafood  medley. 

Alternatively,  some  commenters 
suggested  that  a  processed  food  item 
could  be  defined  as  to  exclude  any 
product  that  bears  an  ingredient 
statement.  These  commenters  contend 
that  this  would  establish  a  bright  line 
standard  that  would  enable  companies 
throughout  the  marketing  chain  to 
readily  determine  whether  the 
commodities  they  produce  or  sell  would 
be  covered  commodities.  Utilizing  such 
a  definition  would  result  in  the 
exclusion  of  many  products,  including 
those  products  in  which  the  ingredient 
statement  lists  only  the  commodity 
itself.  Accordingly,  AMS  invites  further 
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comment  on  the  practicalitv  of  this 
alternative  definition. 

Similarly,  some  commenters 
suggested  that  any  covered  commodity 
that  has  undergone  processing  as 
defined  by  other  existing  Federal 
regulations  (e.g..  PACA.  National 
Organic  Program,  and  AMS  Processed 
Fruit  and  Vegetable  Inspection  Program) 
should  be  defined  as  an  ingredient  in  a 
processed  food  item,  thereby  being 
excluded  from  country  of  origin  labeling 
under  this  law.  Under  this  alternative 
any  food  item  that  represents  additional 
transformation  (e.g.,  canning,  cooking, 
dehydration,  drying,  fermentation, 
milling,  the  addition  of  chemical 
substances,  etc.)  of  a  covered 
commodity  would  be  considered  a 
processed  food  item.  In  addition,  a 
covered  commodity  that  has  been 
combined  with  other  covered 
commodities  or  other  mgredients  would 
also  be  considered  an  ingredient  in  a 
processed  food  item  and  excluded  irom 
labeling.  Utilizing  such  a  definition 
could  result  in  the  exclusion  of  memy 
retail  products.  Accordingly,  AMS 
invites  further  comment  on  the 
practicality  of  this  alternative  definition. 

As  another  alternative,  some 
commenters  suggested  that  a  covered 
commodity  that  is  further  processed 
[i.e..  cured,  restructured,  etc.)  should 
not  be  excluded  unless  the  covered 
commodity  is  mixed  with  other 
commodities.to  create  a  distinct  food 
item  such  as  a  pizza  or  TV  dinner. 
Accordingly.  AMS  also  invites  further 
comment  on  the  practicality  of  this 
alternative  definition. 

AMS  invites  hirther  comment  on  its 
preferred  approach,  the  three  identified 
alternatives,  or  any  other  alternative  to 
the  statutory'  exclusion  for  an  ingredient 
in  a  processed  food  item. 

Muscle  Cuts  of  Beef,  Lamb,  and  Pork 

All  muscle  cuts  of  beef  (including 
veal),  lamb,  and  pork  whether  chilled, 
frozen,  raw.  cooked,  seasoned,  or 
breaded  are  covered  commodities  and 
would  be  subject  to  these  regulations 
unless  they  are  an  ingredient  in  a 
processed  food  item. 

In  cases  where  a  retail  item  is  derived 
from  a  muscle  cut  of  beef,  lamb,  or  pork 
that  has  undergone  a  physical  or 
chemical  change,  causing  the  character 
to  be  different  than  that  of  the  covered 
commodity,  that  item  is  considered  a 
processed  food  item  and  would  be 
excluded  from  needing  to  bear  a  country 
of  origin  declaration  under  these 
regulations.  For  example,  products  such 
as  restructured  steaks  and  c  ured 
products  like  hams,  corned  beet 
briskets,  and  bacon  would  be 
considered  processed  food  items  as  they 


no  longer  retain  the  characteristics  of 
the  covered  commodity  and  thus 
consumers  would  not  use  them  in  the 
same  manner  as  they  would  the  covered 
commodity.  A  consumer  who  desires  a 
fresh  pork  leg  for  roasting  would  not 
substitute  a  cured  product  such  as  ham 
for  the  same  purpose.  In  addition,  these 
products  also  are  not  typically  marketed 
with  muscle  meats  at  a  retail 
establishment,  but  are  generally 
marketed  with  other  excluded  meat 
products. 

In  cases  where  a  retail  item  is  derived 
from  a  covered  commodity  that  has  been 
combined  with  non-substantive 
components,  and  the  character  of  the 
covered  commodity  is  retained,  the 
resulting  product  would  not  be 
considered  a  processed  food  item  and 
would  be  subject  to  these  regulations. 
Examples  include  products  such  as 
needle-tenderized  steaks;  fully-cooked 
entrees  containing  beef  pot  roast  with 
gravy:  seasoned,  vacuum-packaged  pork 
loins;  and  water-enhanced  case  ready 
steaks,  chops,  and  roasts.  These  items 
would  not  be  considered  processed  food 
items  because  the  combination  of  non- 
substantive components  and  a  muscle 
cut  of  beef,  lamb,  or  pork  does  not  result 
in  a  retail  item  with  characteristics  that 
are  different  from  that  of  the  covered 
conunodity  and  woula  generally  be 
used  by  consumers  in  the  same  manner. 

In  cases  where  a  retail  item  consists 
of  a  muscle  cut  of  beef,  lamb,  and  pork 
and  another  covered  commodity  or 
other  substantive  food  components 
resulting  in  a  distinct  retail  item  that  is 
no  longer  marketed  as  a  covered 
commodity,  such  an  item  is  considered 
a  processed  food  item  and  w'ould  be 
excluded  from  these  regulations.  An 
example  includes  an  item  such  as  a 
shish  kabob  containing  beef  and  lamb, 
which  would  not  be  marketed  as  a 
muscle  cut  of  beef  or  lamb,  but  would 
instead  be  marketed  as  a  shish  kabob. 

Ground  Beef,  Lamb,  and  Pork 

Under  the  law,  ground  beef,  ground 
lamb,  and  ground  pork  are  required  to 
bear  a  country  of  origin  declaration. 
FSIS  rules  and  regulations  specifically 
define  the  requirements  for  products  to 
be  labeled  as  "ground  beef."  "ground 
pork."  and  "ground  lamb."  As  such, 
only  those  products  that  meet  FSIS 
requirements  to  be  labeled  as  "ground 
beef,"  "ground  pork."  or  "ground 
lamb,"  must  bear  a  country-  of  origin 
declaration  in  accordance  with  this 
proposed  rule. 

Fresh  and  Frozen  Fruits  and  Vegetables 

Under  the  law.  perishable  agricultural 
commodities  as  defined  by  PACA  are 
required  to  bear  a  country  of  origin 


declaration.  PACA  defines  perishable 
agricultural  commodities  as  "any  of  the 
following,  whether  or  not  frozen  or 
packed  in  ice:  Fresh  fruits  and 
vegetables  of  every  kind  and  character; 
and  *  *  *  includes  cherries  in  brine  as 
defined  by  the  Secretary  in  accordance 
with  trade  usages."  Therefore,  frozen 
fruits  and  vegetables  (e.g..  a  package  of 
frozen  strawberries  or  frozen  french 
fried  potatoes  made  from  sliced 
potatoes)  would  be  covered 
commodities  subject  to  these 
regulations;  however,  cooked  and 
canned  fruits  and  vegetables  would  be 
exempt. 

In  order  to  maintain  consistency  with 
PACA,  a  frozen  fruit  or  vegetable  would 
be  a  covered  commodity  as  long  as  it  is 
not  an  ingredient  in  a  processed  food 
item  and  thus  its  "kind  or  character" 
has  not  been  altered.  For  example,  a 
retail  item  derived  from  a  perishable 
agricultural  commodity  that  has 
undergone  a  physical  or  chemical 
change,  causing  the  character  to  be 
different  from  that  of  the  covered 
commodity,  is  considered  to  be  a 
processed  food  item  and  would  be 
excluded  from  these  regulations.  For 
example,  oranges  that  have  been 
squeezed  and  made  into  orange  juice  or 
apples  that  have  been  mashed  and  made 
into  fresh  apple  sauce  would  be 
considered  processed  food  items  as  they 
no  longer  retain  the  characteristics  of 
the  covered  commodity  and  thus 
consumers  would  not  use  them  in  the 
same  manner  as  they  would  the  covered 
commodity. 

In  cases  where  a  retail  item  is  derived 
from  a  perishable  agricultural 
commodity  combined  with  non- 
substantive components  and  the 
character  of  the  covered  commodity  is 
retained,  the  resulting  product  is  not 
considered  a  processed  food  item  and 
would  be  subject  to  these  regulations. 
Examples  include  products  such  as 
strawberries  packaged  with  sugar,  a 
preservative,  or  other  flavoring.  These 
items  would  not  be  considered 
processed  food  items  because  the 
addition  of  non-substantive  components 
does  not  result  in  a  retail  item  with 
characteristics  that  are  different  from 
that  of  the  covered  commodity  and 
would  generally  be  used  by  consumers 
in  the  same  manner  as  the  covered 
commodity. 

In  cases  where  a  retail  item  is  derived 
from  a  perishable  agricultural 
commodity  that  has  been  combined 
with  another  covered  commodity  or 
other  substantive  food  components 
resulting  in  a  distinct  retail  item  that  is 
not  marketed  as  a  covered  commodity', 
such  an  item  is  considered  a  processed 
food  item  and  would  be  excluded  from 


^  - 


61948 


Federal  Register /  Vol.  68.  No.  210 /Thursday.  October  30.  2003 /Proposed  Rules 


these  regulations.  E.xamples  include  a 
frozen  prepared  pie  that  includes  frozen 
sliced  apples,  a  fruit  cup  containing 
cantaloupe,  honeydew,  and  watermelon, 
or  a  vegetable  tray  containing  both 
carrots  and  celerv. 

Peanuts 

All  peanuts,  whether  raw.  roasted,  in- 
shell,  shelled,  salted,  seasoned,  or 
canned  are  subject  to  these  regulations 
unless  they  are  an  ingredient  in  a 
processed  food  item  Under  the  law,  the 
term  "covered  commodity"  includes 
"peanuts."  Because  the  vast  majority  of 
peanuts  sold  at  retail  are  shelled, 
roasted,  and  salted.  AMS  believes  these 
products  were  intended  to  be  covered 
by  the  law.  Accordint;iv.  shelled  and/or 
roasted  peanuts  would  be  subject  to 
these  regulations  as  these  retaU  items  do 
not  have  characteristics  that  are 
different  from  that  of  a  covered 
commodity.  Further,  peanuts  that  have 
been  combined  with  other  non- 
substantive ingredients  such  as  oil,  salt, 
or  other  flavorings  would  also  be  subject 
to  these  regulations.  However,  peanut 
products  such  as  candy  coated  peanuts. 
peanut  brittle,  and  peanut  butter  would 
not  be  subject  these  regulations  as  they 
are  processed  food  items  with  a 
character  that  is  different  than  that  of 
the  covered  commodity.  In  addition,  in 
cases  where  the  peanuts  are  ingredients 
in  other  food  products  [e.g..  peanuts  in 
a  candy  bar),  they  would  also  be 
excluded  from  these  regulations  as  they 
are  not  marketed  as  a  covered 
commodity. 

Wild  and  Farm-Raised  Fish  and 
Shellfish 

All  fish  and  shellfish,  whether 
chilled,  frozen,  raw.  cooked,  breaded,  or 
canned  would  be  subject  to  these 
regulations  unless  they  are  an  ingredient 
in  a  processed  food  item.  This  includes 
fillets,  steaks,  nuggets,  and  other  flesh 
from  wild  '  r  farm-raised  fish  and 
shellfish. 

In  cases  where  a  retail  item  is  derived 
from  fish  or  shellfish  that  has  undergone 
a  physical  or  chemical  change,  causing 
the  character  to  be  different  than  that  of 
the  covered  commodity,  that  item  is 
considered  a  processed  food  item  and 
would  be  excluded  from  these 
regulations.  For  example,  items  such  as 
restructured  shrimp  or  fish  sticks  and 
smoked  and  cured  products  would  be 
considered  processed  food  items 
because  they  no  longer  retain  the 
characteristics  of  the  covered 
commodity  and  thus  consumers  would 
not  use  them  in  the  same  manner  as 
they  would  the  covered  commodity. 

In  cases  where  a  retail  item  is  derived 
from  a  fish  or  shellfish  that  has  been 


combined  with  non-substantive 
ingredients  such  as  seasonings, 
preservatives,  or  breading,  that  item 
would  not  be  considered  a  processed 
food  item  as  it  does  not  result  in  a  retail 
item  with  characteristics  that  are 
different  from  that  of  the  covered 
commodity  and  would  generally  be 
used  by  consumers  in  the  same  manner 
as  the  covered  commodity. 

In  cases  where  a  retail  item  is  derived 
from  a  fish  or  shellfish  that  has  been 
combined  with  another  covered 
commodity  or  other  substantive 
ingredients,  that  item  would  be 
considered  a  processed  food  item  and 
would  not  be  subject  to  these 
regulations  as  it  results  in  a  distinct 
retail  item  that  is  no  longer  marketed  as 
a  covered  commodity.  Examples  include 
a  bag  of  seafood  medley,  stuffed  salmon. 
DT  surimi. 

Labeling  Country  of  Origin  for  Products 
Produced  Exclusively  in  the  United 
States 

The  law  prescribes  specific  criteria 
that  must  be  met  for  a  covered 
commodity  to  bear  a  "United  States 
country  of  origin"  declaration.  The 
specific  requirements  for  each 
commodity  are  as  follows: 

(a)  Beef— covered  commodities  must 
be  derived  exclusively  from  an  animal 
that  was  bom,  raised,  and  slaughtered  in 
the  United  States  (including  from  an 
animal  exclusively  born  and  raised  in 
Alaska  or  Hawaii  and  transported  for  a 
period  not  to  exceed  60  days  through 
Canada  to  the  United  States  and 
slaughtered  in  the  United  States). 

(b)  Lamb  and  Pork — covered 
commodities  must  be  derived 
exclusively  from  an  animal  that  was 
born,  raised,  and  slaughtered  in  the 
United  States. 

(c)  Farm-raised  Fish  and  Shellfish — 
covered  commodities  must  be  derived 
exclusively  from  fish  or  shellfish 
hatched,  raised,  harvested,  and 
processed  in  the  United  States. 

(d)  Wild  Fish  and  Shellfish— covered 
commodities  must  be  derived 
exclusively  from  fish  or  shellfish  either 
har\'ested  in  the  waters  of  the  United 
States  or  by  a  U.S.  flagged  vessel  and 
processed  in  the  United  States  or  aboard 
a  U.S.  flagged  vessel. 

(e)  Fresn  and  Frozen  Fruits  and 
Vegetables,  and  Peanuts — covered 
commodities  must  be  derived 
exclusively  from  perishable  agricultiu'al 
commodities  or  peanuts  grown  in  the 
United  States. 

Products  otherwise  meeting  the 
requirements  of  "United  States  country 
of  origin"  may  retain  that  designation 
after  export  for  further  processing  in  a 
foreign  country  and  reentry  into  the 


United  States  for  retail  sale  provided  a 
verifiable  recordkeeping  audit  trail  is 
maintained.  However,  in  the  case  of 
meat  and  meat  products,  additional 
labeling  information  mav  be  required  by 
other  Federal  agencies. 

Labeling  Country  of  Origin  for  Imported 
Products  (i.e..  Produced  Entirely 
Outside  of  the  United  States) 

Currently,  under  the  Tariff  Act  of 
1930,  as  amended  (19  U,S.C. 
1304)(Tariff  Act),  most  imported  items, 
including  food  items,  are  required  to  be 
marked  to  indicate  the  "country  of 
origin"  to  the  "ultimate  purchaser."  The 
U.S.  Bureau  of  Customs  and  Border 
Protection  (CBP).  which  administers  the 
Tariff  Act.  generally  defines  "ultimate 
purchaser"  as  the  last  person  in  the 
United  States  who  will  receive  the 
article  in  the  form  in  which  it  was 
imported  and  defines  "country  of 
origin"  as  the  country  of  manufacture, 
production,  or  growth  of  any  article  of 
foreign  origin  entering  the  United 
States. 

For  example,  under  the  Tariff  Act, 
containers  (e.g..  cartons  and  boxes) 
holding  imported  fresh  fruits  and 
vegetables  must  bear  a  country  of  origin 
declaration  (as  defined  b\  current  CBP 
regulations)  when  entering  the  United 
States.  However,  under  current  law,  a 
retailer  may  remove  loose  produce  from 
a  labeled  container  and  display  it  in  an 
open  bin,  selling  each  individual  piece 
of  produce  without  a  country  of  origin 
declaration.  In  contrast,  this  proposed 
rule  would  require  the  retailer  to  notify 
the  consumer  as  to  the  country  of  origin 
of  all  covered  commodities  whether 
individually  packaged  or  displayed  in  a 
bin. 

Currently,  under  the  Federal  Meat 
lnspection"Act  (FMiA)  (21  U.S.C.  601  et 
seq.].  all  meat  products  imported  into 
the  United  States  are  required  to  bear 
the  country  of  origin  on  the  labeling  of 
the  container  in  which  the  products  are 
shipped.  If  imported  meat  or  meat 
products  are  intended  to  be  sold  intact 
to  a  grocer  or  household  consumer  [i.e.. 
consumer-ready  packaging),  the  country 
of  origin  is  conveyed  to  those  recipients. 
For  example,  if  a  bulk  shipping 
container  imported  from  country  X. 
consists  of  pre-packaged  and  labeled 
meat  cuts  that  are  intended  to  be  sold 
to  grocers  or  at  retail  to  household 
consumers  as  they  are  packaged,  each 
package  would  bear  a  country  of  origin 
declaration  (e.g.,  product  of  country  X). 

Currently,  under  the  Tariff  Act.  if  an 
article  is  destined  for  a  U.S.  processor 
or  manufacturer  in  which  it  will 
undergo  "substantial  transformation," 
that  processor  or  manufacturer  is 
generally  considered  the  "ultimate 
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purchaser."  As  such,  products  that  have 
been  substantially  transformed  by  a  U.S. 
processor  generally  are  not  required  to 
bear  a  country  of  origin  declaration. 
Similarly,  under  current  FSIS  policies 
and  directives,  imported  meat  and  meat 
products  that  are  further  processed  in 
the  United  States  are  not  required  to 
bear  countr\'  of  origin  declarations  on 
the  nevvlv  produced  products  of 
subsequent  products  made  from  them  as 
these  products  are  now  considered  to  be 
domestic. 

Under  this  proposed  rule,  imported 
covered  commodities  for  which  origin 
has  already  been  established  as  defined 
by  this  regulation  [e.g..  born,  raised,  and 
slaughtered  in  the  case  of  meat  products 
or  grown  in  the  case  of  peanuts),  shall 
retain  their  origin,  as  determined  by 
CBP  at  the  time  the  product  entered  the 
United  States,  through  retail  sale.  For 
example,  if  an  imported  lamb  carcass 
derived  from  an  animal  that  was  bom, 
raised,  and  slaughtered  in  countrv  X. 
was  further  processed  in  the  United 
States,  the  resulting  products  derived 
from  that  carcass  would  be  labeled  as 
"product  of  the  countrv  X."  However,  in 
this  example,  additional  labeling 
information  may  be  required  by  FSIS. 

Products  imported  in  consumer-ready 
packages,  including  food  products  {e.g., 
frozen  green  beans  or  canned  ham],  are 
currently  required  to  bear  a  countr\'  of 
origin  declaration  on  each  individual 
package  under  both  the  Tariff  Act  and 
FMIA.  This  proposed  rule  would  not 
change  these  requirements. 

Labeling  Country  of  Origin  When  the 
Product  Has  Entered  the  United  States 
During  the  Production  Process  (i.e., 
Mixed  Origin  That  Includes  the  United 

States] 

The  law  specifically  defines  the 
requirements  for  covered  commodities 
to  bear  a  "United  States  country'  of 
origin"  declaration.  However,  the  law  is 
less  specific  for  products  produced 
completely  or  in  part  outside  of  the 
United  States.  In  these  instances,  the 
law  requires  only  that  retailers  inform 
consumers  as  to  the  country  of  origin  of 
a  covered  commodity  at  the  final  point 
of  sale. 

Beef,  Lamb,  and  Pork 

The  law  states  that  only  covered 

commodities  derived  from  animals  that 
were  born,  raised,  and  slaughtered  in 
the  United  States  may  bear  a  "United 
States  country  of  origin"  declaration. 
AMS  recognizes  that  a  number  of 
animals  born  in  foreign  countries  are 
raised  and  slaughtered  in  the  United 
States.  In  addition,  some  animals  born 
in  the  United  States  are  raised  in  foreign 
countries  and  then  either  slaughtered  in 


that  foreign  country  or  returned  to  the 
United  States  for  slaughter. 

The  requirements  for  products  to  bear 
a  "Product  of  the  United  States" 
declaration  do  not  permit  products 
derived  from  animals  that  were  born, 
raised,  or  slaughtered  in  a  foreign 
country'  to  be  labeled  as  "Product  of  the 
United  States."  However,  AMS 
recognizes  that  to  label  products  of  an 
animal  that  was  only  born  in  country  X. 
but  raised  and  slaughtered  in  the  United 
States  solely  as  "Product  of  country  X" 
does  not  reference  the  significant 
production  steps  that  occurred  in  the 
United  States.  Therefore,  under  this 
proposed  rule,  products  that  were 
produced  in  both  a  foreign  country  and 
the  United  States  would  be  labeled  at 
retail  as  being  imported  from  the  foreign 
country  and  also  for  the  production 
steps  that  occurred  in  the  United  States. 
For  example,  pork  products  derived 
from  a  pig  that  was  born  in  country  X, 
raised  and  slaughtered  in  the  United 
States  would  be  labeled  as  "Imported 
from  country  X,  Raised  and  Slaughtered 
in  the  United  States."  Alternatively, 
products  may  also  be  labeled  to 
specifically  identify  the  production 
step{s)  that  occurred  in  the  country 
other  than  the  United  States  if  the 
animal's  identity  was  maintained  along 
with  records  to  substantiate  the  origin 
claims.  For  example,  products  derived 
from  a  pig  that  was  born  and  raised  in 
country  X  and  slaughtered  in  the  United 
States  could  either  be  labeled  as 
"Imported  from  country  X,  Slaughtered 
in  the  United  States"  or  "Bom  and 
Raised  in  country^  X,  Slaughtered  in  the 
United  States."  AMS  invites  further 
comment  on  the  use  of  alternative  terms 
for  the  term  "slaughtered." 

AMS  also  recognizes  that  in  some 
cases,  an  animal  will  undergo 
production  steps  in  two  or  more  foreign 
countries  prior  to  entering  the  United 
States  for  additional  processing  or  a 
final  process  such  as  slaughter.  In  these 
cases,  the  meat  products  derived  from 
an  animal  that  was  bora  in  country  X. 
raised  in  country-  Y.  and  slaughtered  in 
the  United  States  would  be  labeled  at 
retail  as  being  imported  from  country  Y 
and  for  any  production  steps  occurring 
in  the  United  States.  For  example,  if  a 
calf  was  born  in  country  X  and  raised 
in  country  Y  before  being  imported  for 
slaughter  in  the  United  States,  the 
resulting  meat  products  derived  from 
this  animal  would  be  labeled  as 
"Imported  from  country  Y.  Slaughtered 
in  the  United  States."  Alternatively,  if 
the  animal's  identity  was  maintained 
along  with  the  records  to  substantiate 
the  origin  claims,  the  product  could  be 
labeled  to  specifically  identify'  the 
production  step(s)  (e.g.,  born,  raised) 


occurring  in  the  country(ies)  other  than 
the  United  States.  In  the  example  cited 
above,  the  product  could  be  labeled 
"Born  in  country  X,  Raised  in  country 
Y,  Slaughtered  in  the  United  States." 

AMS  invites  further  comment  on  this 
approach  to  the  labeling  of  beef,  lamb 
and  pork,  and  requests  identification  of 
alternative  approaches  to  labeling  such 
products. 

Wild  and  Farm-Raised  Fish  and 
Shellfish 

In  the  case  of  wild  fish  and  shellfish, 
the  law  states  that  a  covered  commodity 
can  only  bear  a  "United  States  country 
of  origin"  declaration  if  it  is  harvested 
in  the  waters  of  the  United  States  or 
aboard  a  U.S.  flagged  vessel  and 
processed  in  the  United  States  or  aboard 
a  U.S.  flagged  vessel.  In  the  case  of  farm- 
raised  fish  and  shellfish,  the  law  states 
that  a  covered  commodity  can  only  be 
labeled  as  "Product  of  the  U.S."  if  it  is 
hatched,  raised,  harvested,  and 
processed  in  the  United  States. 
However,  the  law  does  not  define  the 
term  processed. 

AMS  received  numerous  comments 
requesting  that  the  regulations  for  the 
mandatory  COOL  program  conform  to 
existing  regulations  of  CBP  wherever 
possible  to  eliminate  redundancies, 
costs,  and  conflicts.  As  such,  for  wild 
and  farm-raised  fish  and  shellfish.  AMS 
has  defined  "processed"  as  any  process 
that  effects  substantial  transformation  as 
defined  by  CBP  Rules  of  Origin. 

In  the  case  of  wild  fish  and  shellfish, 
if  a  covered  commodity  was  har\'ested 
in  the  waters  of  the  U.S.  or  by  a  U.S. 
flagged  vessel  and  processed  in  country 
X  or  aboard  a  country  X  flagged  vessel, 
the  covered  commodity  shall  be  labeled 
at  retail  as  "Product  of  country  X."  For 
example,  if  a  fish  was  caught  in  U.S. 
waters  and  processed  into  individually 
quick-'iozen  fillets  in  country  Y.  such 
proiluct  would  be  labeled  as  "Product  of 
r    ur.ixy  Y"  because  it  has  been 
substantially  transformed  as  defined  by 
CBP  and  thus  does  not  meet  the 
requirements  to  bear  a  U.S.  origin 
declaration.  Alternatively,  the  product 
may  also  be  labeled  to  include  the 
production  step  occurring  in  the  United 
States  if  the  product's  identity  was 
maintained  along  with  records  to 
substantiate  the  origin  claims.  In  the 
example  provided  above,  the  product 
could  be  labeled  as  "product  of  country 
Y,  harvested  in  the  United  States  " 

If  a  covered  commodity  was  harvested 
in  country  Y  and  processed  in  the 
United  States  or  aboard  a  U.S.  flagged 
vessel,  the  product  shall  be  labeled  at 
retail  as  "Imported  from  country  Y. 
processed  in  the  United  States.  "  In  all 
cases,  the  covered  commoditv  must  also 
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be  labeled  to  indicate  that  it  was  derived 
from  wild  fish  and/or  shellfish. 

In  the  case  of  farm-raised  fish,  if  a 
covered  commodity  was  hatched  in 
country  X,  and  raised,  harvested  and/or 
processed  in  the  United  States,  the 
product  would  be  labeled  as  being 
imported  from  country  X  and  for  the 
production  step(s)  occurring  in  the 
United  States.  For  example,  if  a  fish  was 
hatched  m  country  X  and  processed  in 
the  United  States,  the  product  would  be 
labeled  as  "Imported  from  country  X, 
Processed  in  the  United  States." 

If  a  covered  commodity  was  hatched, 
raised,  and  harvested  in  the  United 
States  and  processed  in  country  X,  the 
product  shall  be  labeled  at  retail  as 
■'Product  of  country  X."  Alternatively, 
the  product  may  also  be  labeled  to 
include  the  production  step{s)  occurring 
in  the  United  States  if  the  product's 
identity  was  maintained  along  with 
records  to  substantiate  the  origin  claims. 
In  the  example  given  above,  the  product 
could  be  labeled  as  "Product  of  country 
X.  hatched,  raised,  and  harvested  in  the 
United  States."  In  all  cases,  the  covered 
commodity  must  also  be  labeled  to 
indicate  that  it  was  derived  from  farm- 
raised  fish  and/or  shellfish.  Farm-raised 
fish  means  fish  or  shellfish  that  have 
been  harvested  in  controlled  or  selected 
environments,  including  ocean-ranched 
(e.g..  penned)  fish  and  shellfish 
confined  m  managed  beds;  and  fillets, 
steaks,  nuggets,  and  any  other  flesh  from 
a  farm-raised  fish  or  shellfish.  For 
example,  mussels  on  rope  culture  and 
oysters  on  leased  land  would  be 
considered  farm-raised. 

AMS  invites  further  comment  on  this 
approach  to  the  labeling  of  wild  and 
farm-raised  fish  and  shellfish  and 
requests  identification  of  alternative 
approaches  to  labeling  such  products. 

Defining  Country'  of  Origin  for  Blended 
Products 

Many  of  the  covered  commodities 
required  to  bear  a  country  of  origin 
declaration  under  the  law  are 
commingled  or  blended  products  that 
were  prepared  from  raw  material 
sources  having  different  origins  (e.g., 
bagged  lettuce,  ground  beef,  shrimp, 
etc.).  However,  the  law  does  not  specify- 
how  these  products  should  be  labeled. 

In  defining  country  of  origin  for 
blended  or  mixed  products  in  the 
voluntary  guidelines  (67  FR  63367). 
AMS  recognized  that  it  could  be 
misleading  to  consumers  if  only  a  small 
percentage  of  a  covered  commoditv 
mixture  met  the  definition  of  United 
States  origin  and  yet  the  mixture  could 
list  the  United  States  first  ahead  of  other 
countries  in  the  country  of  origin 
declaration  on  the  package.  As  such, 


under  the  voluntary'  guidelines,  the 
country'  of  origin  declaration  was  to 
reflect  the  country  of  origin  for  each  raw- 
material  source  of  the  mixed  or  blended 
retail  item  by  order  of  predominance  by 
weight.  In  addition,  under  the  voluntary 
guidelines,  containers  of  mixed  or 
blended  products  in  which  the 
individual  constituents  could  be 
separately  identified,  would  have  to 
bear  a  country  of  origin  declaration 
individually  identifying  the  country  of 
origin  of  each  constituent. 

AMS  received  numerous  comments 
on  this  issue  stating  that  to  require 
labeling  in  the  order  of  predominance 
by  weight  and  for  each  individual 
constituent  would  be  cumbersome, 
impractical,  and  costly. 

In  response  to  these  comments,  under 
this  proposed  rule,  the  country  of  origin 
declaration  of  blended  or  mixed  retail 
food  items  comprised  of  the  same 
covered  commodity  (e.g..  bag  of  lettuce 
or  package  of  ground  beef)  that  are 
prepared  from  raw  material  som-ces 
having  different  origins  must  list 
alphabetically  the  countries  of  origin  for 
all  of  the  raw  materials  contained 
therein.  For  example,  a  hag  of  red  and 
green  leaf  lettuce  from  country  A  and 
country  B  would  be  labeled  as  "Product 
of  country  A.  Product  of  country  B." 
However,  under  this  proposed  rule, 
items  such  as  a  salad  mix  or  a  fruit  cup 
would  not  be  required  to  bear  a  country 
of  origin  declaration  because  these  items 
would  be  considered  processed  food 
items  and  would  be  excluded  from  these 
regulations. 

Method  of  Notification 

The  law  states  that  the  country  of 
origin  declaration  may  be  provided  to 
consumers  by  means  of  a  label,  stamp, 
mark,  placard,  or  other  clear  and  visible 
sign  on  the  covered  commodity  or  on 
the  package,  display,  holding  unit,  or 
bin  containing  the  commodity  at  the 
final  point  of  sale  to  consumers. 

Under  this  proposed  rule,  market 
participants  can  utilize  a  variety  of 
different  labeling  nomenclatures  to 
denote  the  country  of  origin  of  a  covered 
commodity.  For  example,  "U.K."  and 
"United  Kingdom  of  Great  Britain  and 
Northern  Ireland"  would  both  be 
allowed  under  this  proposed  rule. 

AMS  received  numerous  comments 
requesting  acceptance  for  labels 
containing  only  the  name  of  the  country 
such  as  "USA"  due  to  the  limited 
amount  of  space  on  many  retail  items. 
Therefore,  under  this  proposed  rule, 
country  of  origin  declarations  may  be  in 
the  form  of  a  statement  such  as  "Product 
of  USA,"  "Grown  in  Mexico,"  or  they 
may  only  contain  the  name  of  the 
country  such  as  "USA"  or  "Mexico" 


provided  it  is  in  conformance  with  other 
existing  Federal  laws.  However,  the 
labeling  requirements  under  this 
proposed  rule  do  not  supercede  any 
existing  labeling  requirements,  unless 
otherwise  specified,  and  any  such 
country  of  origin  notification  must  not 
obscure  other  labeling  information 
required  by  existing  regulatory 
requirements. 

For  those  entities  that  are  regulated  by 
FSIS.  all  country  of  origin  labels  must 
be  submitted  to  FSIS  for  pre-approval  as 
required  by  current  FSIS  regulations. 

In  order  to  provide  the  industry  with 
as  much  flexibility  as  possible,  this 
proposed  rule  does  not  contain  specific 
requirements  as  to  the  exact  placement 
or  size  of  the  country-  of  origin 
declaration.  However,  such  declaration 
must  be  conspicuous  and  allow- 
consumers  to  determine  the  countrv  of 
origin  when  making  their  purchases  and 
provided  that  existing  Federal  labeling 
requirements  must  be  followed. 

State  and  Regional  Labeling  Programs 

The  law  requires  retailers  to  notify 
consumers  of  the  country  of  origin  of 
covered  commodities.  Therefore.  State 
and  regional  labeling  programs  such  as 
"Washington  apples."   'Idaho  potatoes," 
and  "California  Grown"  do  not  meet 
this  requirement  and  cannot  be  accepted 
in  lieu  of  country  of  origin  labeling. 

Existing  State-Level  Countn-  of  Origin 
Labeling  I,aivs 

Several  States  have  implemented 
mandatory  programs  for  countrv  of 
origin  labeling  of  certain  commodities. 
For  example,  Alabama.  Arkansas, 
Mississippi,  and  Louisiana  have  origin 
labeling  requirements  for  certain 
seafood  products.  Other  States 
including  Wyoming.  Idaho.  North 
Dakota,  South  Dakota.  Louisiana. 
Kansas,  and  Mississippi  have  origin 
labeling  requirements  for  particular 
meat  products.  In  addition,  the  State  of 
Florida  and  the  State  of  Maine  have 
origin  labeling  requirements  for  fresh 
produce  items. 

AMS  received  several  comments 
asserting  that  these  State  programs, 
particularly  the  State  of  Florida's 
program,  should  serve  as  models  for  the 
Federal  mandatory  COOL  program. 
AMS  has  reviewed  these  existing 
programs  and  concluded  that  most  of 
these  programs  do  not  meet  the 
requirements  of  the  Act.  Accordingly. 
AMS  has  determined  that,  in  general, 
these  programs  are  not  suitable  models 
on  which  to  base  the  regulations  for  the 
Federal  mandatory  COOL  program. 

With  regard  to  enforcement  activities, 
while  some  of  these  States  actively 
enforce  their  respective  origin  labeling 


Federal  Register /Vol.  68.  No.  210 /Thursday.  October  30.  2003  /  Propo.sed  Rules 


61951 


laws  and  impose  fines  on  those  found 
to  be  in  violation  and.'or  soize  product 
found  to  be  mislabeled,  other  States 
conduct  no  such  enforcement  activities. 
With  respect  to  the  Florida  law  that  is 
actively  enforced  by  the  State, 
verification  of  a  product's  origin 
generally  consists  of  the  inspector 
observing  the  primarv-  container  the 
product  was  packaged  in  to  determine  if 
the  retailer  has  accurately  characterized 
the  origin  of  the  product  on  the  shelf. 
This  enforcement  program  is  based  on  a 
presumption  of  truthfulness  that  allows 
the  retailer  to  rely  on  the  information 
printed  either  on  the  shipping  container 
or  on  the  product  itself.  Therefore.  AMS 
does  not  believe  this  type  of 
enforcement  program  could  serve  as  a 
model  for  enforcement  of  the  Federal 
program. 

Remotely  Purchased  Products 

Many  consumers  are  now  purchasing 
products  from  retailers  prior  to  having 
an  opportunity  to  observe  the  final 
package  {e.g..  Internet  sales,  home 
deliver\'  sales,  etc.).  In  the  voluntary 
guidelines  (67  FR  63367),  AMS  stated 
its  belief  that  consumers  should  be 
made  aware  of  the  country  of  origin  of 
a  covered  commodity  before  the 
purchase  is  made.  Thus,  under  the 
voluntary  guidelines  retailers  were 
required  to  provide  the  countrv'  of  origin 
information  on  the  sales  vehicle  (i.e., 
Internet  site,  home  delivery  catalog,  etc  ) 
as  part  of  the  information  describing  the 
covered  commodity'  for  sale. 

Numerous  commenters  stated  that  it 
would  be  nearly  impossible  and 
extremely  impractical  to  have  current 
countr\'  of  origin  information  on  an 
Internet  site  or  catalog  as  this 
information  changes  rapidly  depending 
on  the  store  location  or  warehouse  at 
which  an  order  is  processed  and  filled. 
Therefore,  under  this  proposed  rule, 
retailers  must  provide  notification  of 
countrv'  of  origin  at  the  time  the  product 
is  delivered  to  the  customer. 

Recordkeeping  Requirements 

The  law  states  that  the  Secretary  may 
require  any  person  that  prepares,  stores, 
handles,  or  distributes  a  covered 
commodity  for  retail  sale  to  maintain  a 
verifiable  recordkeeping  audit  trail  that 
will  permit  the  Secretarv  to  verify 
compliance.  As  such,  records  and  other 
documentary  evidence  to  substantiate 
origin  declarations  and,  if  applicable, 
designations  of  wild  or  farm-raised,  are 
necessary  in  order  io  provide  retailers 
with  credible  information  on  which  to 
base  origin  declarations. 

Under  this  proposed  rule,  any  person 
engaged  in  the  business  of  supplying  a 
covered  commoditv  to  a  retailer. 


w-hether  directly  or  indirectly  [i.e., 
distributors,  handlers,  etc),  would  be 
required  to  maintain  records  to  establish 
and  identif>'  the  immediate  previous 
source  and  immediate  subsequent 
recipient  of  a  covered  commodity,  in 
such  a  way  that  identifies  the  product 
unique  to  that  transaction,  for  a  period 
of  2  years  from  the  date  of  the 
transaction.  The  supplier  of  a  covered 
commodity  that  is  responsible  for 
initiating  a  country  of  origin  decleiration 
and.  if  applicable,  designation  of  wild  or 
farm-raised,  must  possess  or  have  legal 
access  to  records  that  substantiate  that 
claim.  For  an  imported  covered 
commodity,  the  importer  of  record  as 
determined  by  CBP,  must  ensure  that 
records:  (1)  Provide  clear  product 
tracking  from  the  U.S.  port  of  entry  to 
the  immediate  subseauent  recipient, 
and  (2)  substantiate  countrv'  of  origin 
claims,  and,  if  applicable,  designations 
of  wild  or  farm-raised  and  maintain 
such  records  for  a  period  of  2  years  from 
the  date  of  the  transaction.  To  the  extent 
that  existing  records  contain  the 
necessary  information  to  substantiate  an 
origin  declaration  and,  if  applicable, 
designations  of  wild  or  farm-raised,  it  is 
not  necessarv'  to  create  or  maintain 
additional  records. 

AMS  invites  comment  on  all  aspects 
of  recordkeeping  requirements.  In 
particular,  comment  is  invited  on 
whether  a  shorter  record  retention 
requirement  would  still  afford  adequate 
time  to  conduct  compliance  activities. 
For  example.  FDA  proposed  a  1-year 
record  retention  requirement  for 
perishable  goods  in  their  proposed  rule, 
published  on  May  9,  2003. 
implementing  sections  of  the 
Bioterrorism  Act  of  2002.  and  many 
firms  would  have  to  retain  records  for 
both  this  rulemaking  and  the  FDA 
recordkeeping  rule.  At  the  same  time, 
retailers  and  others  in  the  marketing 
chain  subject  to  PACA  must  continue  to 
comply  with  its  2  year  record  retention 
requirement. 

For  suppliers  tiiat  handle  similar 
covered  commodities  from  more  than 
one  country,  the  supplier  must  be  able 
to  document  that  the  origin  of  a  product 
was  separately  tracked,  while  in  their 
control,  during  any  production  or 
packaging  processes  to  demonstrate  that 
the  identity  of  the  product  was 
maintained. 

Under  this  proposed  rule,  retailers 
also  have  recordkeeping 
responsibilities.  AMS  received 
numerous  comments  requesting 
clarification  of  the  types  of  records  that 
must  be  kept  at  the  retail  level.  Many  of 
these  commenters  also  suggested  that  a 
2-year  requirement  for  maintaining 
records  at  the  store  level  was  too 


onerous  and  unnecessaf}^  given  the 
relatively  short  amount  of  time  a 
product  is  on  the  shelf  before  it  is  sold. 
Therefore,  under  this  proposed  rule, 
records  and  other  documentar\- 
evidence  relied  upon  at  the  point  of  sale 
by  the  retailer  to  establish  a  products 
countr\'  of  origin  and.  if  applicable, 
designation  of  wild  or  farm-raised,  must 
be  maintained  at  the  point  of  sale  or 
otherwise  be  reasonably  available  to  any 
duly  authorized  representatives  of 
USDA  for  at  least  7  days  follow-ing  the 
retail  sale  of  the  product.  Records  that 
identifv-  the  retail  supplier,  the  product 
unique  to  that  transaction,  and  the 
countrv'  of  origin  information,  and,  if 
applicable,  designation  of  wild  or  farm- 
raised,  must  be  maintained  for  a  period 
of  2  years  from  the  date  the  origin 
declaration  is  made  at  retail.  Such 
records  may  be  located  at  the  retailer's 
point  of  distribution,  warehouse,  central 
offices,  or  other  off-site  location. 

AMS  invites  comment  on  all  aspects 
of  recordkeeping  requirements.  In 
particular,  comment  is  invited  on 
whether  a  shorter  record  retention 
requirement  would  still  afford  adequate 
time  to  conduct  compliance  activities. 
For  example.  FDA  proposed  a  1-year 
record  retention  lequirement  for 
perishable  goods  in  their  proposed  rule. 
published  on  May  9,  2003, 
implementing  sections  of  the 
Bioterrorism  Act  of  2002,  and  many 
firms  would  have  to  retain  records  for 
both  this  rulemaking  and  the  FDA 
recordkeeping  rule.  At  the  same  time, 
retailers  and  others  in  the  marketing 
chain  subject  to  PACA  must  continue  to 
comply  with  its  2  year  record  retention 
requirement. 

AMS  also  received  numerous 
comments  from  retailers  emphasizing 
the  need  to  hold  retail  suppliers 
accountable  as  the  retailer  would  be 
unable  to  determine  a  product's  country 
of  origin  in  the  absence  of  credible 
information  from  the  supplier.  Under 
the  statute,  suppliers  of  covered 
commodities  are  required  to  supply 
countr}'  of  origin  information  to  retailers 
and  sanctions  may  be  assessed  against 
retailers  only  for  willful  violations. 

However,  to  help  address  the 
concerns  of  retailers,  AMS  invites 
further  comment  on  the  practicality  of 
requiring  suppliers  to  provide  an 
affidavit  for  each  transaction  to  the 
immediate  subsequent  recipient 
certifying  that  the  countrv'  of  origin 
claims  and,  if  applicable,  designations 
of  wild  or  farm-raised,  being  made  are 
truthful  and  that  the  required  records 
are  being  maintained 
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Enforcement 

The  law  encourages  the  Secretary  to 
enter  into  partnerships  with  States  to 
the  extent  practicable  to  assist  in  the 
administration  of  this  program.  As  such, 
USDA  will  seek  to  enter  into 
partnerships  with  States  that  have 
enforcement  infrastructure  to  conduct 
retail  compliance  reviews. 

Routine  compliance  reviews  mav  be 
conducted  at  retail  establishments  and 
associated  administrative  offices,  and 
suppliers  subject  to  these  regulations. 
USDA  would  coordinate  the  scheduling 
and  determine  the  procedures  for 
reviews.  Only  USDA  will  be  able  to 
initiate  enforcement  actions  against  a 
person  found  to  be  in  violation  of  the 
Vdw.  USDA  may  also  conduct 
mvestigations  of  complaints  made  by 
any  person  alleging  violations  of  these 
regulations  when  the  Secretarv 
determines  that  reasonable  grounds  for 
such  investigation  exist. 

Retailers,  upon  being  notified  of  the 
commencement  of  a  compliance  review, 
must  make  all  records  or  other 
documentary  evidence  material  to  this 
review  available  to  USDA 
representatives  and  provide  any 
necessarv'  facilities  for  such  inspections. 

AMS  invites  further  comment  on  all 
aspects  of  enforcement  of  this  retail 
labeling  rule.  Specific  comment  is 
requested  on  the  implications  of  the 
statutory  mandate  for  retail  labeling 
beginning  September  30.  2004.  relative 
to  the  amount  of  lead  time  necessary  for 
firms  in  the  supply  chain  to  comply 
with  this  rule. 

Violations 

The  law  contains  enforcement 
provisions  for  both  retailers  and 
suppliers  that  include  civil  penalties  of 
up  to  510,000  for  each  violation.  For 
retailers,  the  law  states  that  if  the 
Secretary  determines  that  a  retailer  is  in 
violation  of  the  Act,  the  Secretary'  must 
notify  the  retailer  of  the  determination 
and  provide  the  retailer  with  a  30-day 
period  during  which  the  retailer  mav 
take  necessary  steps  to  complv.  If  upon 
completion  of  the  30-day  period  the 
Secretary  determines  the  retailer  has 
willfully  violated  the  Act.  after 
providing  notice  and  an  opportunity  for 
a  hearing,  the  retailer  may  be  fined  not 
more  than  SIO.OOO  for  each  violation. 

AMS  received  numerous  comments 
requesting  a  clarification  as  to  how  AMS 
will  apply  the  standard  of  willfulness. 
These  commenters  urge  USDA  to 
recognize  that  if  a  majoritv  of  covered 
commodity  items  bear  a  label  indicating 
the  product's  country  of  origin,  the 
retailer  has  met  their  obligation  under 
these  regulations.  AMS  recognizes  that 


many  suppliers,  particularly  in  the  case 
of  produce,  will  apply  stickers  to 
individual  covered  commodities 
indicating  the  country  of  origin  and  that 
such  labeling  technology  does  not  result 
in  a  100  percent  adhesion  level.  AMS 
also  recognizes  that  consumers  mav 
separate  hands  of  bananas  that  may  only 
have  one  or  two  stickers  per  hand  or 
otherwise  move  an  item  from  one  bin  to 
another  as  they  make  their  selections. 
AMS  will  take  these  and  all  other 
circumstances  into  account  in 
determining  whether  or  not  a  retailer 
has  committed  a  willful  violation. 

In  addition  to  the  enforcement 
provisions  contained  in  the  Act, 
statements  regarding  a  product's  origin 
must  also  comply  wilh  other  existing 
Federal  statutes.  For  example,  if  a  firm 
misrepresents  the  State,  country,  or 
region  of  origin  of  a  perishable 
agricultural  commodity,  the  firm  is  in 
violation  of  PACA.  In  addition,  both 
FMIA  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  prohibit  labeling  that  is 
false  or  misleading.  Thus,  inaccurate 
country  of  origin  labeling  of  covered 
commodities  may  lead  to  additional 
penalties  under  these  statutes  as  well. 

Executive  Order  12988 

The  contents  of  this  proposed  rule 
were  reviewed  under  Executive  Order 
12988,  Civil  Justice  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
States  and  local  jurisdictions  are 
preempted  from  creating  or  operating 
countr\'  of  origin  labeling  programs  for 
the  commodities  specified  in  the  Act 
and  these  regulations.  With  regard  to 
other  Federal  statutes,  all  labeling 
claims  made  in  conjunction  with  this 
regulation  must  be  consistent  with  other 
applicable  Federal  requirements. 
Further,  the  Act  does  not  restrict  or 
modify  the  authority  of  the  Secretary  to 
administer  or  enforce  FMIA  (21  U.S.C. 
601  et  seq.)  or  PACA  (7  U.S.C.  499  et 
seq.].  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Civil  Rights  Review 

AMS  has  considered  the  potential 
civil  rights  implications  of  this  rule  on 
minorities,  women,  or  persons  with 
disabilities  to  ensure  that  no  person  or 
group  shall  be  discriminated  against  on 
the  basis  of  race,  color,  national  origin, 
gender,  religion,  age,  disability,  sexual 
orientation,  marital  or  family  status, 
political  beliefs,  parental  status,  or 
protected  genetic  information.  This 
review  included  persons  that  are 
employees  of  the  entities  that  are  subject 
to  these  regulations.  This  proposed  rule 
does  not  require  affected  entities  tg 


relocate  or  alter  their  operations  in  ways 
that  could  adversely  affect  such  persons 
or  groups.  Further,  this  proposed  rule 
would  not  deny  any  persons  or  groups 
the  benefits  of  the  program  or  subject 
any  persons  or  groups  to  discrimination. 

Executive  Order  13132 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  13132, 
Federalism.  This  Order  directs  agencies 
to  construe,  in  regulations  and 
otherwise,  a  Federal  statute  to  preempt 
State  law  only  where  the  statute 
contains  an  express  preemption 
provision  or  there  is  some  other  clear 
evidence  to  conclude  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  Sta^e  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute.  This 
proposed  rule  is  required  bv  the  Farm 
Bill.  While  this  statute  does  not  contain 
an  express  preemption  provision,  it  is 
clear  from  the  language  in  the  statute 
that  Congress  intended  preemption  of 
State  law. 

Several  States  have  implemented 
mandatory'  programs  for  country  of 
origin  labeling  of  certain  commodities. 
For  example,  Alabama.  Arkansas, 
Mississippi,  and  Louisiana  have  origin 
labeling  requirements  for  certain 
seafood  products.  Other  States 
including  Wyoming.  Idaho.  North 
Dakota,  South  Dakota,  Louisiana, 
Kansas,  and  Mississippi  have  origin 
labeling  requirements  for  certain  meat 
products.  In  addition,  the  State  of 
Florida  and  the  State  onj^laine  have 
origin  labeling  requiremeihts  for  fresh 
produce  items.  'W 

To  the  extent  that  these  Sl^te  country 
of  origin  labeling  programs  encompass 
commodities  which  are  not  governed  by 
this  regulation,  the  States  may  continue 
to  operate  them.  With  regard  to 
consuhation  with  States,  as  directed  by 
the  law.  AMS  has  consulted  with  the 
States  that  have  country  of  origin 
labeling  programs.  Further,  State 
officials  were  invited  to  attend,  and  in 
many  cases  did  participate  in,  the  12 
educational  and  listening  sessions  AMS 
held  across  the  United  States.  Further, 
States  are  expressly  invited  to  comment 
on  this  proposed  rule  as  it  relates  to 
existing  State  programs. 

Executive  Order  12866 

USDA  has  examined  the  economic 
impact  of  this  proposed  rule  as  required 
by  Executive  Order  12866,  USDA  has 
determined  that  this  regulatory  action  is 
economically  significant,  as  it  is  likely 
to  result  in  a  rule  that  would  have  an 
annual  effect  on  the  economv  of  SlOO 
million  or  more  and  therefore  has  been 
reviewed  bv  0MB.  Executive  Order 
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12866  requires  that  a  regulatory  cost- 
henefit  assessment  be  performed  on  all 
economically  significant  regulatory 
actions.  In  accordance  with  Executive 
Order  12866.  this  preliminary  economic 
impact  assessment  contains  a  statement 
of  need  for  the  proposed  rule,  an 
examination  of  alternative  approaches, 
and  an  analysis  of  benefits  and  costs. 

Summar>  of  the  Economic  Analysis 

The  estimated  benefits  associated 
with  this  rule  are  likely  to  he  negligible. 
The  estimated  first-year  incremental 
cost  for  growers,  producers,  processors, 
wholesalers,  and  retailers  ranges  from 
S582  million  to  S3. 9  billion.  The 
estimated  cost  to  the  U.S.  economv  in 
higher  food  prices  and  reduced  food 
production  in  the  tenth  year  after 
implementation  of  the  rule  ranges  from 
S138  million  to  S596  million. 

Note  that  this  analysis  does  not 
quantify'  certain  costs  of  the  proposed 
rule  such  as  the  cost  of  the  rule  after  the 
first  year,  or  the  cost  of  any  supply 
disruptions  or  any  other    lead-time" 
issues.  Except  for  the  recordkeeping 
requirements,  there  is  insufficient 
information  to  distinguish  between  first 
year  start  up  and  maintenance  costs 
versus  ongoing  maintenance  costs  for 
this  proposed  rule.  Maintenance  costs 
beyond  the  first  year  are  expected  to  be 
lower  *han  the  combined  start  up  and 
maintenance  costs  required  in  the  first 
year.  AMS  invites  hirther  comment  on 
start  up  costs  and  maintenance  costs  for 
the  first  year  and  beyond  for  firms 
directly  affected  by  this  proposed  rule. 

USDA  finds  little  evidence  that 
consumers  are  willing  to  pav  a  price 
premium  for  countr\'  of  origin  labeling. 
USDA  also  finds  little  evidence  that 
consumers  are  likely  to  increase  their 
purchase  of  food  items  bearing  the  U.S. 
origin  label  as  a  result  of  this 
rulemaking.  Current  evidence  does  not 
suggest  that  U.S.  producers  will  receive 
sufficiently  higher  prices  for  U.S.- 
labeled  products  to  cover  the  labeling, 
recordkeeping,  and  other  related  costs. 
The  lack  of  participation  in  voluntary' 
programs  for  labeling  products  of  U.S. 
origin  provides  evidence  that  consumers 
do  not  have  a  strong  preference  for 
country  of  origin. 

Statement  of  Need 

This  proposed  rule  is  the  direct  result 
of  statutory  obligations  to  implement 
the  COOL  provisions  of  the  Farm  Bill, 
which  amended  the  Act  bv  adding 
Subtitle  D — Country  of  Ongm  Labeling. 
There  are  no  alternatives  to  Federal 
regulatory  intervention  for 
implementing  this  statutory  directive. 

The  country  of  origin  labeling 
provisions  of  the  Farm  Bill  change 


current  Federal  labeling  requirements 
for  muscle  cuts  of  beef,  pork,  and  lamo; 
ground  beef,  ground  pork,  and  ground 
lamb;  farm-raised  fish:  wild  fish: 
perishable  agricultural  commodities: 
and  peanuts  (hereafter,  covered 
commodities).  Undercurrent  Federal 
laws  and  regulations,  country'  of  origin 
labeling  is  not  universally  required  for 
covered  commodities.  In  particular, 
labeling  of  U.S.  origin  is  not  mandatory, 
and  labeling  of  imported  products  at  the 
consumer  level  is  required  only  in 
certain  circumstances. 

The  Tariff  Act,  FMIA,  and  other 
legislation  require  most  imports  to  bear 
labels  informing  the  "ultimate 
purchaser"  of  the  country  of  origin. 
"Ultimate  purchaser"  is  defined  as  the 
last  U.S.  person  who  will  receive  the 
article  in  the  form  in  which  it  was 
imported.  The  Tariff  Act  requires 
country-  of  origin  declarations  on 
containers  (e.g.,  cartons  and  boxes) 
holding  imported  fresh  fruits  and 
vegetables  when  entering  the  United 
States.  Under  the  provisions  of  this 
statute,  loose  produce  in  a  labeled 
container  can  be  displayed  and  sold  in 
an  open  bin  at  retail  outlets  without 
country  of  origin  labels  on  each 
individual  piece  of  produce,  A  placard 
or  other  bin  label  indicating  country  of 
origin  is  not  required.  If  the  produce  in 
a  shipping  container  is  packed  in 
consumer-ready  packaging,  however, 
those  packages  must  bear  a  country  of 
origin  declaration.  For  example,  grapes 
packaged  in  bags  or  shrink-wrapped 
English  cucumbers  must  have  country 
of  origin  labels  on  each  consumer-ready 
package.  Further,  if  the  food  item  is 
destined  for  a  U.S.  processor  or 
manufacturer  where  it  will  undergo 
"substantial  transformation,"  that 
processor  or  manufacturer  is  considered 
the  ultimate  purchaser.  As  a  result, 
under  the  Tariff  Act.  these  covered 
commodities  are  not  required  to  carry  a 
country  of  origin  mark  after  processing 
in  the  United  States. 

The  strongest  case  for  establishing  a 
market  failure  justification  for 
mandatory  COOL  is  inadequate  or 
asymmetric  infoimation.  Country'  of 
origin  is  clearly  a  credence  attribute, 
which  means  that  consumers  cannot 
observe  the  attribute  before  or  after 
purchasing  the  product.  Without 
labeling,  there  is  no  way  for  consumers 
to  know  the  country  of  origin  of  a 
covered  commodity.  If  the  country  of 
origin  of  the  commodities  covered  by 
this  proposed  rule  is  an  attribute  desired 
by  consumers  and  there  is  market 
failure  that  impedes  the  voluntary 
provision  of  this  information,  then 
market  efficiency  could  be  improved  by 
providing  credible  information  to 


consumers.  With  credible  country  of 
origin  information,  consumers  could 
select  products  based  on  their 
preferences  for  country'  of  origin,  and 
the  food  industry  could  respond  to 
consumer  demand  signals  by  providing 
products  according  to  the  expressed 
demands  of  consumers. 

Consumer  sur\'eys  indicate  that  some 
consumers  desire  country  of  origin 
information  on  foods  (Refs.  1,  2,  and  3). 
The  consumer  surveys  also  indicate  that 
consumers  may  desire  COOL  not  out  of 
any  intrinsic  value  they  place  knowing 
the  country-  of  origin,  but  because  it 
represents  to  them  a  proxy  for  product 
safety  or  quality,  serves  as  an  indicator 
of  desirable  environmental  or  labor 
practices,  or  represents  a  means  for 
them  to  support  U.S.  or  another 
country's  producers. 

An  important  question  to  consider  in 
weighing  the  economic  basis  for 
mandatory'  COOL  is  whether  there  are 
any  barriers  to  the  voluntary,  private 
provision  of  the  optimal  level  of  country 
of  origin  information.  Private  costs 
incurred  by  firms  in  the  supply  chain 
represent  the  primary'  barrier  to  the 
voluntar}-  provision  of  country'  of  origin 
information.  There  are  no  significant 
regulatory  barriers  to  the  voluntar\' 
provision  of  this  information. 

For  the  market  to  voluntarily  provide 
credible  country  of  origin  declarations, 
information  regarding  country'  of  origin 
must  flow  between  firms  involved  in  all 
stages  of  the  food  supply  chain.  Just  as 
it  is  for  consumers,  country  of  origin 
information  is  a  credence  attribute  for 
firms  in  the  food  supply  chain.  Firms 
must  incur  costs  to  provide  credible 
country  of  origin  information.  If  the 
increase  in  price  firms  in  the  supply 
chain  expect  to  receive  for  providing 
consumers  with  countrv'  of  origin 
information  is  less  than  the  cost  of 
providing  it,  then  firms  will  not 
voluntarily  incur  the  costs  of  providing 
this  information. 

If  there  were  profits  to  be  made  from 
country'  of  origin  labeling,  there  would 
be  strong  incentives  for  firms  to 
advertise  and  market  country  of  origin 
labeled  foods.  Firms  in  the  food  supply 
chain  would  not  be  expected  to  forgo 
opportunities  for  additional  profits. 
Retailers  would  demand  that  food 
manufacturers  supply  them  with 
products  having  verifiable  origin 
information.  If  consumers  favored 
product  by  origin,  food  manufacturers 
would  demand  food  commodities 
specifying  origin  and  verifiable  origin 
information. 

U.S.  farmers  and  fish  harvesters  could 
benefit  financially  from  country'  of 
origin  labels  if  consumers  prefer 
domestic  products  to  imports.  In  this 
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case  labels  would  allow  consumers  to 
distinguish  between  imports  and 
domestic  products  and  mnke  their 
choices  accordingly.  As  a  result, 
demand  for  domestic  food  products  in 
the  United  States  would  rise  along  with 
domestic  food  prices.  Further,  domestic 
products  would  increase  their  market 
share  relative  to  imports.  However,  if 
consumers  do  not  generally  prefer 
domestic  products,  labeling  would 
confer  little  to  no  economic  benefits  to 
domestic  producers. 

Overall,  there  does  not  appear  to  be  a 
compelling  market  failure  argument 
regarding  the  provision  of  country  of 
origin  information.  There  appear  to  be 
no  barriers  to  the  provision  of  this 
information  other  than  private  costs  to 
firms  in  the  supply  chain  and  low 
expected  returns.  Firms  that  would 
incur  private  costs  to  provide  countr\'  of 
origin  information  would  also  enjoy  the 
private  benefits,  if  any.  from  consumer 
demand  for  the  information.  Thus,  from 
the  point  of  view  of  society,  market 
mechanisms  would  ensure  that  the 
optimal  level  of  country'  of  origin 
information  would  be  provided. 

Alternative  Approaches 

Many  aspects  of  the  mandatory  COOL 
provisions  of  Pub.  L.  107-171  are 
prescriptive  and  provide  little 
regulatory  discretion  for  this  proposed 
rulemaking.  The  law  requires  a 
statutorily  defined  set  of  food  retailers 
to  label  covered  commodities  regarding 
their  country  of  origin.  The  law  also 
prohibits  USDA  from  using  a  mandatory 
identification  system  to  verify  the 
country  of  origin  of  covered 
commodities.  In  its  guidance  for 
conducting  analyses  of  regulatory 
benefits  and  costs.  OMB  suggests  several 
categories  of  alternative  approaches  that 
agencies  should  consider  during  their 
analysis.  Applicable  categories  of 
alternative  approaches  for  this  proposed 
rule  are  discussed  below. 

Different  requirements  for  different 
segments  of  the  regulated  population: 
The  mandatory  COOL  law  explicitly 
defines  the  retailers  required  to  provide 
country  of  origin  labeling  for  covered 
commodities  (namely,  retailers  as 
defined  by  PACA).  Thus,  there  is  no 
discretionary  authority  for  designating 
which  retailers  are  subject  to  the  COOL 
labeling  requirements.  The  law  also 
requires  that  anv  person  supplying  a 
covered  commodity  to  a  retailer  provide 
information  to  the  retailer  indicating  the 
country  of  origin  of  the  covered 
commodity.  Again,  the  law  provides  no 
discretionary  authority  to  this 
requirement. 

Neither  the  law  nor  the  proposed  rule 
requires  that  any  entity  that  produces  or 


supplies  covered  commodities  must 
market  those  commodities  to  retailers  as 
defined  by  tlie  law.  Suppliers  of  covered 
commodities  could  completely  avoid 
the  requirements  of  this  proposed  rule 
by  distributing  their  products  through 
channels  other  than  to  the  retailers 
subject  to  the  law.  Examples  include 
retailers  not  subject  to  the  law, 
foodservice  firms,  or  exports. 

The  proposed  rule  does  not  require 
specific  types  of  recordkeeping  systems. 
Thus,  retailers  and  suppliers  of  covered 
commodities  will  be  able  to  develop 
their  own  least-cost  systems  to 
implement  COOL  requirements.  For 
example,  one  firm  may  depend 
primarily  on  manual  identification  and 
paper  recordkeeping  systems,  while 
another  may  adopt  automated 
identification  and  electronic 
recordkeeping  systems. 

Alternative  levels  of  stringency:  USDA 
interprets  the  law  as  providing 
essentially  no  discretionary  authority 
for  providing  alternative  levels  of 
stringency  regarding  the  provision  of 
country  of  origin  information  for 
covered  commodities  by  retailers  as 
defined  by  the  statute.  That  is,  retailers 
either  provide  the  required  country  of 
origin  information  to  their  customers  or 
they  do  not,  which  provides  no  scope 
for  alternative  levels  of  stringency. 
There  is,  however,  some  degree  of 
discretionary  authority  with  regard  to 
how  the  required  information  may  be 
substantiated  and  how  USDA  may 
enforce  the  law  and  ensure  compliance 
with  this  proposed  rule. 

USDA  received  numerous  comments 
suggesting  self-certification  as  a  means 
to  identify  country  of  origin, 
particularly  for  producers.  USDA  does 
not  consider  self-certification  alone, 
absent  records  to  substantiate  the 
information,  as  a  viable  or  credible 
alternative  for  compliance  with  this 
proposed  rule.  In  addition,  with  no 
mechanism  to  verify  compliance,  such  a 
system  could  be  highly  vulnerable  to 
misrepresentation.  USDA  believes  that 
some  type  of  certification  could  be  used 
as  a  means  to  transfer  country  of  origin 
information  from  one  level  of  the  supply 
chain  to  the  next,  but  such  certification 
would  need  to  be  supported  by  adequate 
documentation  to  verify  country  of 
origin  claims. 

An  alternative  to  the  proposed 
recordkeeping  requirements  would  be  to 
supplement  the  recordkeeping 
requirements  with  required  affidavits 
attesting  to  the  veracity  of  country  of 
origin  claims.  Suppliers  could  be 
required  to  provide  an  affidavit  for  each 
transaction  to  the  immediate  subsequent 
recipient  certifying  that  the  country  of 
origin  claims  and,  if  applicable, 


designations  of  wild  or  farm-raised, 
being  made  are  truthful  and  that  the 
required  records  are  being  maintained. 
This  system  of  providing  affidavits 
could  provide  enhanced  assurance  that 
each  participant  in  the  supply  chain  is 
fully  accountable  for  providing  valid 
country  of  origin  claims. 

Alternative  effective  dates  of 
compliance:  The  law  states  that  country 
of  origin  labeling  shall  apply  to  the 
retail  sale  of  a  covered  commodity 
beginning  September  30,  2004.  USDA 
interprets  this  requirement  as  providing 
no  discretionary  authority  for 
alternative -effective  dates  of 
compliance. 

Alternative  methods  of  ensuring 
compliance:  Country  of  origin  labeling 
is,  by  its  very  nature,  an  information- 
based  activity.  Thus,  USDA  believes 
that  there  are  essentially  no  alternatives 
for  verifv'ing  compliance  other  than 
through  the  use  of  an  audit-based 
system  to  review  the  information  which 
is  both  generated  to  substantiate  country 
of  origin  claims  and  passed  along  the 
supply  chain.  USDA  is  precluded  by 
law  from  implementing  any  mandatory 
system  that  might  be  used  to  verif\' 
country  of  origin  information. 

In  terms  of  compliance  activities,  the 
law  states  that  USDA  shall,  to  the 
maximum  extent  practicable,  enter  into 
partnerships  with  States  having 
enforcement  infrastructure  to  assist  in 
the  administration  of  the  law.  USDA 
will  seek  to  enter  into  such  partnerships 
with  States  where  possible  to  conduct 
compliance  activities  at  retail 
establishments.  Because  suppliers  of 
covered  commodities  are  often  located 
outside  of  a  particular  State's 
boundaries  and  jurisdictions.  USDA 
concludes  that  it  would  be  most 
practicable  for  States  to  focus  their 
enforcement  activities  on  entities  in  the 
supply  chain  within  their  boundaries. 

Informational  measures:  Providing 
information  to  consumers  is  the  intent 
of  this  proposed  rule  and  is  the  chosen 
regulatory  alternative. 

More  market-oriented  approaches: 
There  is  no  regulatory  alternative  to 
implementation  of  mandatory  COOL  by 
the  statutorily  specified  retailers.  The 
proposed  rule,  however,  provides 
flexibility  in  allowing  market 
participants  to  decide  how  best  to 
implement  mandatory  COOL  in  their 
operations. 

Considering  specific  statutory 
requirements:  Within  the  parameters 
established  by  the  legislation,  one  area 
which  allows  for  regulatory  discretion 
relates  to  the  definition  of  an  ingredient 
in  a  processed  food  item.  The  legislation 
provides  that  the  term  "covered 
commodity"  does  not  include  an  item 
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"if  the  item  is  an  ingredient  in  a 
processed  food  item."  The  legislation 
does  not,  however,  define  a  processed 
food  item,  nor  what  constitutes  an 
ingredient  in  a  processed  food  item. 
Therefore,  alternative  definitions  of  a 
processed  food  item  are  possible.  The 
scope  of  commodities,  or  number  of 
items,  covered  by  the  proposed  rule 
changes  under  alternative  definitions  of 
a  processed  food  item. 

Analysis  of  Benefits  and  Costs 

The  baseline  for  this  analysis  is  the 
present  state  of  the  affected  industries 
absent  mandatorv  COOL  USDA 
recognizes  that  some  directly  affected 
firms  have  already  begun  to  implement 
changes  in  their  operations  to 
accommodate  the  law  and  the  expected 
requirements  of  this  proposed  rule.  The 
benefits  and  costs  examined  in  the 
analysis  represent  incremental  impacts 
relative  to  their  state  prior  to  anv 
changes  resulting  from  the  mandator}' 
COOL  statute  or  this  proposed  rule.  If 
consumers  would  pay  extra  for  the 
certainty  that  their  food  was  produced 
in  a  particular  country,  and  if  labeling 
is  relatively  inexpensive,  there  is  an 
economic  incentive  to  make  consumers 
aware  of  this  product  characteristic. 
Retailers,  food  manufacturers,  and 
producers  would  share  the  increased  net 
revenues  and  have  an  incentive  to 
voluntarily  label.  Given  that  retailers 
and  food  manufacturers  have  the 
greatest  incentive  to  be  informed  about 
what  consumers  desire,  the  fact  that 
they  do  not  currently  provide  country  of 
origin  information  to  consumers  on  a 
widespread  basis  suggests  that  they 
believe  that  the  costs  of  labeling 
outweigh  the  returns. 

Some  analysts  argue  that  country  of 
origin  information  does  not  matter  to 
U.S.  consumers  (See,  for  example.  Ref. 
4).  Freshness,  quality,  price,  and  other 
factors  may  be  more  important  to 
consumers  than  country  of  origin.  If 
country  of  origin  does  not  influence 
demand,  there  is  no  incentive  to  provide 
country  of  origin  labels.  Retailers  or 
food  manufacturers  providing  country 
of  origin  labels  would  incur  labeling 
costs  (including  the  cost  of  segregating 
domestic  and  imported  products)  but 
receive  no  corresponding  benefits.  Even 
if  consumers  do  favor  labeled  products 
over  unlabeled  products,  labeling  costs 
may  outweigh  the  increase  in  market 
returns  from  increased  demand  and 
prices. 

In  any  event,  economic  efficiency  of 
mandatory  COOL  will  be  maximized  by 
implementing  the  program  so  that  it 
reduces  the  cost  of  providing  this 
information  as  much  as  possible. 


Benefits:  The  expected  benefits  from 
implementation  of  this  rule  are  difficult 
to  quantifv'.  However,  we  believe  that 
the  benefits  will  be  small  and  will 
accrue  mainly  to  those  consumers  who 
desire  country  of  origin  information.  We 
find  little  evidence  to  support  the 
notion  that  consumers'  stated 
preferences  for  country  of  origin 
labeling  will  lead  to  increased  demands 
for  covered  commodities  bearing  the 
U.S. -origin  label. 

There  is  considerable  research 
indicating  that  a  majority  of  consumers 
have  at  least  some  interest  in  their 
food's  origin,  and  a  smaller  but 
significant  proportion  of  consumers  that 
have  a  strong  desire  to  know  where  their 
food  was  produced.  However,  this 
research  indicates  that  consumer  desire 
for  country  of  origin  labeling  stems 
primarily  from  their  concerns  about  the 
safety  of  the  food  they  eat.  To  a  lesser 
extent,  this  research  indicates  that 
consumer  desire  for  countr}'  of  origin 
labeling  stems  from  concerns  about  the 
quality  and  freshness  of  products  and  a 
preference  to  support  U.S.  producers. 

There  is  less  research  on  now  much 
consumers  would  pay  to  know  the 
origin  of  the  food  they  eat.  Some 
recently  conducted  surveys,  however, 
report  that  71  percent  to  73  percent  of 
consumers  are  willing  to  pay  more  to 
know  the  origin  of  their  food  (Refs.  1 
and  2).  Measures  of  willingness  to  pay- 
however,  do  not  necessarily  translate 
directly  into  measures  of  what 
consumers  would  actually  pay  when 
faced  with  marketplace  decisions. 

One  frequently  cited  study,  Umberger, 
et  al.  (Ref.  2)  assessed  consumers' 
willingness  to  pay  for  labeled  beef  of 
U.S.  origin.  They  found  that  73  percent 
of  survey  participants  in  Denver, 
Colorado,  and  Chicago,  Illinois,  were 
willing  to  pay  premiums  of  11  percent 
or  more  for  steak  and  24  percent  or  more 
for  ground  beef  when  labeled  as  beef  of 
U.S. -origin.  These  findings  have  been 
cited  by  others  as  an  indicator  of  the 
potential  benefits  that  would  accrue 
from  country  of  origin  labeling. 

For  example,  using  the  average 
amounts  that  consumers  were  willing  to 
pay  for  U.S. -labeled  beef  from  the 
Umberger,  et  al.  study,  VanSickle,  et  al. 
(Ref.  5)  estimated  that  benefits  to 
consumers  for  country  of  origin  labeling 
of  fresh  beef  muscle  cuts  and  ground 
beef  would  equal  S5.8  billion  per  year 
based  on  recent  per-capita  consumption 
figures  and  price  data  for  January'  and 
Februarv'  2003.  We  believe,  however, 
that  this  estimate  is  based  on  an 
inappropriate  use  of  the  results  from  the 
Umberger,  et  al.  study. 

There  are  several  limitations  with  the 
willingness-to-pay  studies  that  call  into 


question  the  appropriateness  of  using 
this  approach  to  make  determinations 
about  the  benefits  of  this  proposed  rule. 
First,  consumers  in  such  studies  often 
overstate  their  willingness  to  pay  for  a 
product.  This  typically  happens  because 
survey  participants  are  not  constrained 
by  their  normal  household  budgets 
when  they  are  deciding  which  product 
or  product  feature  they  most  value.  In 
the  case  of  the  Umberger.  et  al.  study, 
consumers  ranked  the  importance  of 
country'  of  origin  information  8th  out  of 
17  factors,  with  food  safety  and 
freshness  receiving  the  highest  rankings. 
This  suggests  that,  when  faced  with  a 
real  budget  constraint,  consumers  might 
actually  be  willing  to  pay  considerably 
less  for  the  country  of  origin 
information  than  tJiey  indicate  when 
surveyed. 

Second,  in  most  of  these  willingness- 
to-pay  studies,  consumers  are  not  faced 
with  the  actual  choices  they  would  face 
at  retail  outlets.  For  example,  consumers 
in  the  Umberger,  et  al.  study  were  only 
faced  with  making  a  hypothetical  choice 
between  U.S.  beef  and  generic  beef. 
Under  the  proposed  rule,  however,  they 
may  be  faced  with  choosing  between 
U.S.  beef,  beef  from  several  other 
specific  countries,  and  beef  from  a 
mixture  of  countries  including  the 
United  States.  In  addition,  the  labels 
they  see  in  the  store  will  contain 
information  about  price  and  quality  that 
may  also  affect  the  value  they  place  on 
country  of  origin  information.  Visual 
characteristics  and  presentation  of 
products  in  the  store  would  also 
influence  choice  in  addition  to  label 
information. 

Third,  consumers'  willingness-to-pay 
as  elicited  from  a  survey  is  a  function 
of  the  questions  asked.  Different 
questionnaires  will  yield  different 
results.  For  example,  if  consumers  were 
told  that  nearly  all  of  the  beef  they 
currently  consume  came  from  the 
United  States  before  they  were  asked 
about  their  willingness  to  pay  for  U.S.- 
labeled  beef,  the  strength  of  their 
preference  for  origin  information  would 
probably  be  less  than  if  consumers  were 
not  told  about  the  correct  origin  of  the 
beef  they  consume. 

Finally,  the  results  reported  from 
these  studies  do  not  take  into  account 
changes  in  consumers'  preferences  for  a 
particular  product  or  product  attribute 
over  time.  While  consumers  may  be 
willing  to  pay  more  for  a  given  attribute 
initially,  as  time  goes  on  and  they  gain 
more  experience  with  the  product 
attribute,  they  may  be  less  willing  to  pay 
for  products  with  this  attribute. 

The  autliors  of  the  Umberger.  et  al. 
study  acknowledge  many  of  these 
limitations  (Ref.  6).  They  state  that  the 
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results  obtained  from  these  types  of 
surveys  do  not  always  predict  consumer 
behavior.  They  also  state  that  because  of 
the  limitations  inherent  in  vvillingness- 
to-pay  studies,  the  results  of  their  study 
should  not  be  used  to  determine  the 
economic  impact  of  COOL. 

This  is  not  to  say  that  vvillingness-to- 
pav  studies,  such  as  the  study 
conducted  bv  Umberger.  pt  ai.  are  not 
useful.  They  are  valuable  for  improving 
our  understanding  nf  consumer 
preferences  for  product  characteristics. 
The  results  of  these  studies  support  the 
notion  that  at  least  some  consumers 
desire  this  information  and  are  willing 
to  pay  some  amount  fur  it. 

With  respect  to  agricultural  producer 
benefits,  even  if  consumers  are  willing 
to  pay  more  for  U.S. -labeled  products, 
this  does  not  necessarily  mean  that  U.S. 
producers  would  benefit  from  an 
increase  in  the  demand  for  their 
products.  U.S.  producers  will  only 
benefit  if  the  country  of  origin  labeling 
increases  demand  and  ultimately  the 
farm  price  enough  to  cover  producers' 
costs  of  labeling  itself.  Current  evidence 
on  countn,'  of  origin  labeling,  however, 
does  not  suggest  that  U.S.  producers 
will  receive  sufficiently  higher  farm 
prices  for  U.S. -labeled  products  to  cover 
the  costs  of  labeling.  Moreover,  it  is 
even  possible  that  producers  could  face 
lower  farm  prices  as  a  result  of  labeling 
costs  being  passed  back  from  retailers 
and  processors. 

For  the  past  3  years,  FSIS  and  AMS 
have  offered  a  voluntary  program  bv 
which  suppliers  can  place  U.S. -origin 
declarations  (certified  to  be  accurate  by 
USD  A)  on  manv  of  the  meat  products 
covered  by  this  rule.  However,  no 
suppliers  of  these  covered  commodities 
have  participated  in  this  program. 

The  lack  of  participation  in 
government-provided  programs  for 
labeling  products  of  U.S.  origin  provides 
evidence  that  consumers  do  not  have  a 
strong  preference  for  country  of  origin 
labelmg.  At  the  very  least  it  indicates 
that  retailers  and  food  manufacturers  do 
not  believe  consumer  preferences  for 
countn.-  of  origin  information  are  strong 
enough  to  cause  demand  and  prices  for 
labeled  products  to  increase  sufficiently 
to  pay  for  the  costs  of  implementing  a 
labeling  program. 

We  can  see  what  happens  when 
consumers  do  have  a  strong  desire  for 
labeling  by  contrasting  the  lack  of 
participation  in  the  U.S. -origin  labeling 
programs  to  the  high  level  of 
participation  in  the  organic  labeling 
program.  Labeling  provided  under  the 
organic  program  provides  compelling 
evidence  that  processors  and  retailers 
will  provide  consumers  with  the 
information  they  de#ire  when  they 


believe  that  consumers  have  a  strong 
preference  for  this  information  and  are 
willing  to  pay  for  it. 

Some  may  point  to  the  fact  that  many 
of  the  commodities  covered  by  this  rule 
are  already  labeled  as  to  country  of 
origin  as  proof  that  consumers  do  desire 
this  information.  The  existence  of 
country  of  origin  information  by  itself, 
however,  does  not  indicate  that 
consumers  place  any  value  on  this 
information.  For  many  covered 
commodities,  the  cost  of  identifying 
country  of  origin  is  minimal,  and 
producers  and  processors  face  little 
added  expense  in  differentiating  their 
product  from  others  by  country  of 
origin. 

The  primary  indication  of  the  strength 
of  consumer  preference  for  country  of 
origin  information  would  be  whether 
processors  and  retailers  were  able  to 
extract  a  price  premium  for  promoting 
this  information.  While  many  products 
sold  by  retailers  have  country'  of  origin 
labels,  there  appear  to  be  far  fewer  of 
these  products  that  retailers  attempt  to 
sell  based  on  this  information.  Even 
when  they  do,  there  is  little  evidence 
that  they  are  able  to  extract  a  premium 
for  country  of  origin  information. 

The  results  from  consumer  surveys 
provide  additional  evidence  that 
country  of  origin  labeling  may  not  lead 
to  higher  demand  and  prices  for  LI.S.- 
labeled  products.  The  results  from  these 
surveys  indicate  that  the  number  of 
consumers  with  strong  preferences  for 
U.S. -origin  labeled  products  is  not 
sufficient  for  U.S.  producers  to  benefit 
from  labeling.  This  occurs  because  the 
supply  of  U.S. -origin  products  is  likely 
to  exceed  the  total  quantity  demanded 
by  those  who  would  pay  a  higher  price 
for  U.S.  origin  products  [see,  for 
example,  Ref.  7). 

While  consumers  often  state  a 
preference  for  country  of  origin 
information,  they  also  indicate  that  they 
desire  this  information  because  they 
believe  it  provides  them  with  important 
information  about  the  safety  of  their 
food.  This  suggests  that  consumers  may 
use  country  of  origin  labeling  as  a  proxy 
for  food  safety  information. 

Country  of  origin  labeling,  as 
formulated  under  the  proposed  rule, 
does  not  provide  valid  information 
regarding  food  safety.  This  is  because 
the  proposed  rule  does  not  provide  the 
traceability  required  to  permit  the 
government  to  rapidly  respond  to  a 
contamination  or  disease  outbreak. 

Furthermore,  the  country  of  origin 
information  provided  under  this  rule 
could  cause  some  consumers  to 
incorrectly  attribute  greater  risks  to 
products  from  a  specific  country  than  is 
justified.  If  this  sentiment  causes 


enough  consumers  to  avoid  this  product 
and  consequently  pay  a  higher  price  for 
a  competing  countr\''s  product,  the 
result  would  lead  to  a  decline  in 
consumer  welfare. 

Costs:  To  estimate  the  costs  of  this 
proposed  rule,  USDA  employed  a  two- 
pronged  approach.  First,  USDA 
estimated  implementation  costs  for 
firms  in  the  industries  directly  affected 
by  the  proposed  rule.  The 
implementation  costs  on  directly 
affected  firms  represent  increases  in 
capital,  labor,  and  other  input  costs  that 
firms  will  incur  to  comply  with  the 
requirements  of  the  proposed  rule. 
These  costs  are  expenses  that  these 
particular  firms  must  incur,  but  are  not 
necessarily  costs  to  the  U.S.  economy  as 
measured  by  the  value  of  goods  and 
services  that  are  produced.  USDA  then 
applied  the  implementation  cost 
estimates  to  a  general  equilibrium 
model  to  estimate  overall  impacts  on  the 
U.S.  economy  after  a  10-year  period  of 
economic  adjustment.  The  model 
provides  a  means  to  estimate  the  change 
in  overall  consumer  purchasing  power 
after  the  economy  has  adjusted  to  the 
requirements  of  the  proposed  rule. 

To  develop  its  estimates  of 
implementation  costs.  USDA  drew  upon 
available  studies,  comments  and 
testimony  received  on  the  voluntarv 
COOL  guidelines  and  this  rulemaking, 
and  its  knowledge  of  the  affected 
industries.  USDA  developed  a  range  of 
estimated  implementation  costs  to 
reflect  the  likely  range  of  first-year  costs 
for  directly  affected  firms.  At  a 
minimum,  all  directly  affected  firms 
will  need  to  comply  with  the 
recordkeeping  requirements  of  the 
proposed  rule.  Thus,  the  lower  range  of 
incremental  cost  estimates  reflect  the 
costs  to  modifv'  and  maintain  current 
recordkeeping  systems.  USDA  believes, 
however,  that  firms  will  incur  other 
capital  and  operational  costs  to  comply 
with  the  proposed  rule.  For  example, 
firms  may  need  to  modif\-  their 
production,  storage,  distribution,  and 
handling  systems  to  enable  country  of 
origin  information  to  be  tracked  and 
maintained  from  start  to  finish.  Thus, 
the  upper  range  of  incremental  cost 
estimates  reflect  not  only  additional 
recordkeeping  costs,  but  also  additional 
payments  by  the  directly  affected  firms 
for  capital,  labor,  and  other  expenses 
that  will  be  incurred  as  a  result  of 
operational  changes  to  comply  with  the 
proposed  rule. 

Estimated  first-year  incremental  costs 
for  directly  affected  firms  range  from 
S582  million  to  S3. 9  billion.  Estimated 
costs  per  firm  range  from  $180  to  S443 
for  producers,  $4,048  to  S5 0,086  for 
intermediaries  (such  as  handlers, 
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importers,  processors,  and  wholesalers), 
and  S49,581  to  5396,089  for  retailers. 
Although  the  estimated  incremental 
costs  represent  additional  payments 
individual  firms  will  incur  to  comply 
v\  ith  the  proposed  rule,  the  sum  of  such 
payments  does  not  represent  the  overall 
impacts  of  the  proposed  rule  on  the 
entire  U.S.  economy, 

In  effect,  these  incremental  costs 
represent  increases  in  the  costs  of 
production  for  the  affected  firms.  Firms 
will  need  to  recover  these  costs  to  stay 
in  business  in  the  long  run.  To  do  this, 
firms  will  either  pass  the  higher  costs 
back  to  their  suppliers  by  paying  lower 
prices  for  inputs  or  pass  the  higher  costs 
forward  to  their  customers  by  charging 
higher  prices  for  outputs.  The  directly 
affected  industries  as  well  as  other, 
indirectly  affected  sectors  of  the 
economy  will  thus  adjust  over  the 
longer  run  to  the  higher  costs  imposed 
by  the  proposed  rule. 

To  estimate  the  overall  impacts  of  the 
higher  costs  of  production  resulting 
from  the  proposed  rule.  USDA  used  a 
model  of  the  entire  U.S.  economy. 
USDA  adjusted  the  model  by  imposing 
the  estimated  implementation  costs  on 
the  directly  impacted  segments  of  the 
economy  in  a  computable  general 
equilibrium  model  developed  bv  the 
USDA's  Economic  Research  Ser\'ice 
(ERS),  The  model  estimates  changes  in 
prices,  production,  exports,  and  imports 
as  the  directly  impacted  industries 
adjust  to  higher  costs  of  production  over 
the  longer  run  (namely,  10  vears). 
Because  the  model  covers  the  whole 
U.S.  economy,  it  also  estimates  how 
other  segments  of  the  economy  adjust  to 
changes  emanating  from  the  directlv 
affected  segments  and  the  resulting 
change  in  overall  productivity  of  the 
economy. 

Annual  costs  to  the  U.S.  economy  in 
terms  of  reduced  purchasing  power 
resulting  from  a  loss  in  productivity 
after  a  10-year  period  of  adjustment  are 
estimated  to  range  from  SI 38  million  to 
S596  million.  Domestic  production  for 
all  of  the  covered  commodities  at  the 
producer  and  retail  levels  is  estimated 
to  be  lower  and  prices  to  be  higher.  In 
percentage  terms,  however,  the 
production  declines  are  larger  than  the 
price  increases,  so  estimated  industry 
revenue  declines  for  all  of  the  covered 
commodities.  In  addition,  U,S.  exports 
are  estimated  to  decrease  for  all^cove.ed 
commodities,  and  U.S.  imports  also  are 
estimated  to  decrease  for  all  covered 
commodities  except  fish,  which  shows 
no  change  to  a  slight  increase. 

It  may  appear  counterintuitive  to  have 
first-year  incremental  costs  ranging  from 
S582  million  to  S3. 9  billion  for  directlv 


impacted  firms,  but  smaller  overall  costs 
ranging  from  SI  38  million  to  S596 
million  in  reduced  consumers' 
purchasing  power  after  10  years  of 
adjustment.  Nonetheless,  these  results 
are  consistent  with  each  other. 

Directly  affected  firms  incur 
additional  costs  to  implement  the 
requirements  of  the  proposed  rule, 
which  take  the  form  of  additional 
payments  for  capital,  labor,  and  other 
operating  expenses.  For  the  most  part, 
however,  such  additional  expenses  for 
directly  affected  firms  ultimately  return 
to  the  economy.  For  example,  additional 
human  resource  costs  incurred  to 
develop  and  maintain  recordkeeping 
systems,  segregate  and  display  product 
properly,  and  so  forth  are  also  wages 
that  will  be  spent  on  food, 
transportation,  housing,  and  other  goods 
and  services  in  the  economy.  Likewise, 
capital  costs  for  warehouse 
reconfiguration  or  changes  in  processing 
plants  involve  equipment  and  supplies 
purchased  from  firms  that  pay  wages, 
purchase  raw  materials,  and  supply 
goods  and  services.  Thus,  the 
implementation  costs  incurred  by 
directly  affected  firms  are  not  entirely 
lost  to  the  economy,  but  these 
incremental  costs  do  increase  the  costs 
of  production  and  decrease  the 
productivity  of  the  affected  industries. 

The  findings  indicate  that  directly 
affected  industries  recover  the  higher 
costs  imposed  by  the  proposed  rule 
through  slightly  higher  prices  for  their 
products.  With  higher  prices,  the 
quantities  of  their  products  demanded 
also  decline  to  the  extent  that  total 
industry  revenues  also  decline. 
Consumers  pay  slightly  more  for  the 
products  and  purchase  less  of  the 
covered  commodities.  Overall,  however, 
the  covered  commodities  account  for  a 
comparatively  small  portion  of  the  U.S. 
economy  and  of  consumers'  budgets. 
Thus,  the  "deadweight"  economic 
burden  of  the  proposed  rule  is 
considerably  smaller  than  the 
incremental  costs  to  directly  affected 
firms.  The  remainder  of  this  section 
describes  in  greater  detail  how  USDA 
developed  the  estimated  direct, 
incremental  costs  and  the  overall  costs 
to  the  U.S.  economy. 

Cosf  assumptions:  The  industries 
directly  affected  by  this  proposed  rule 
are  those  responsible  for  producing  and 
marketing  the  covered  commodities  at 
retail  stores  as  defined  by  the  law. 
Consumers  of  the  covered  commodities 
at  these  retail  outlets  are  also  directly 
affected  by  this  proposed  rule. 

This  proposed  rule  directly  regulates 
the  activities  of  retailers  (as  defined  by 
the  law)  and  their  suppliers.  Retailers 


are  required  by  the  proposed  rule  to 
provide  country  of  origin  information 
for  the  covered  commodities  that  they 
sell,  and  firms  that  supply  covered 
commodities  to  these  retailers  must 
provide  them  with  this  information.  In 
addition,  all  other  firms  in  the  supply 
chain  for  the  covered  commodities  are 
potentially  affected  by  the  proposed  rule 
because  countrv'  of  origin  information 
will  need  to  be  maintained  and 
transferred  along  the  entire  supply 
chain  to  enable  retailers  to  correctly 
label  the  products  at  the  point  of  final 
sale. 

In  general,  the  supply  chains  for  the 
covered  commodities  consist  of  farm  or 
fishing  operations,  processors, 
wholesalers,  and  retailers.  Table  1 
contains  a  listing  of  the  number  of 
entities  in  the  supply  chains  for  each  of 
the  covered  commodities. 

The  total  cost  of  this  proposed  rule 
will  depend  on  the  number  of  entities 
affected  and  the  incremental  cost  to 
each  affected  firm  ip  the  supply  chain 
for  the  covered  commodities.  The 
proposed  rule  requires  that  retailers 
provide  consumers  with  country  of 
origin  information  for  the  covered 
commodities  and  also  requires  that  their 
suppliers  provide  them  with  the 
information  needed  to  substantiate  these 
country  of  origin  claims.  To  provide 
credible  country'  of  origin  claims,  firms 
in  the  supply  chain  will  need  to  create, 
maintain,  and  transfer  information  from 
one  level  of  the  chain  to  the  next.  The 
proposed  rule  allows  industry 
participants  to  determine  the 
recordkeeping  and  information  transfer 
mechanisms  needed  for  compliance. 
Consequently,  firms  will  modif\' 
existing  recordkeeping  systems  and 
business  practices  as  necessary'  to 
ensure  compliance  with  the  proposed 
rule. 

Number  affirms  ar\d  number  of 
establishments  affected:  USDA 
estimates  that  approximately  1.377,000 
establishments  owned  by  approximately 
1,339,000  firms  would  be  either  directly 
or  indirectly  affected  by  this  rule.  In 
general,  the  supply  chain  for  each  of  the 
covered  commodities  includes 
agricultural  producers  or  fish  har\'esters, 
processors,  w^holesalers,  and  retailers. 
Imported  products  may  be  introduced  at 
any  level  of  the  supply  chain.  Other 
intermediaries,  such  as  auction  markets, 
may  be  involved  in  transferring 
products  from  one  stage  of  production 
to  the  next.  Table  1  provides  estimates 
of  the  affected  firms  and  establishments. 
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Table  1.— Estimated  Number  of  Affected  Entities 


Type 


Firms 

Eslablish- 

ments 

1.032.670 

1,032.670 

64.170 

64,170 

67.150 

67.150 

7.775 

7.775 

3.098 

3,358 

3185 

=     3,305 

3.540 

3.540 

76499 

76.452 

741 

823 

2897 

2.980 

47.986 

47.986 

163 

257 

9.026 

12,879 

12,221 

12.221 

140 

159 

83 

83 

3,183 

3.993 

4.512 

37,176 

1 ,303.846 

1.303.799 

30.291 

35,612 

4.512 

37,176 

1,338,649 

1,376,587 

Beef  Lamb,  and  Pork: 

Cattle  and  Calves  '... 

Sheep  and  Lambs  

Hogs  and  Pigs     

Stockyards.  Dealers  &  Market  Agencies 

Livestock  Processing  &  Slaughtering  

Meat  &  Meat  Product  Wholesale  

Fish 

Farm-Raised  Fish  and  Shellfish  

Fishing  „ 

Seafood  Product  Preparation  &  Packaging 

Fish  &  Seafood  Wholesale  

Penshabie  Agncultural  Commodities: 

Fruits  &  Vegetables  

Frozen  Fruit.  Juice  &  Vegetable  Mfg  

Fresh  Fruit  &  Vegetable  Wholesale  

Peanuts 

Peanut  Farm,:ng  

Roasted  Nuts  &  Peanut  Butler  Mfg ,. 

Peanut  Wholesalers      .  , 

General  Line  Grocery  Wholesalers  

Retailers     


Totals 

Producers   

Intermediaries 
Retailers  


Grand  Total 


Supply  chains  for  the  covered 

commodities  are  mostly  specialized 
from  farm  production  through 
manufarturing  levels.  After 
manufacturing,  the  degree  of 
specialization  diminishes,  until 
products  reach  retail  outlets  where  most 
affected  retailers  sell  many  of  the 
covered  commodities.  Even  after 
manufacturing,  however,  there  are 
specialized  wholesalers  who  distribute 
the  products  to  retail  outlets.  Firms  and 
establishments  that  specialize  in  the 
production  and  distribution  of  each 
covered  commodity  are  listed  within 
each  group.  General-line  wholesalers 
and  retailers  that  handle  several  of  the 
covered  commoditv  groups  are  listed 
separately  at  the  bottom  of  the  table. 

For  all  covered  commodities,  the 
numbers  of  manufacturing  and 
wholesaling  establishments  are 
estimated  from  the  2001  County 
Business  Patterns  (Ref.  8)  and  the  2000 
Statistics  of  li.S.  Businesses  (Ref.  9),  An 
establishment  is  a  single  physical 
location  where  business  is  conducted  or 
where  services  or  industrial  operations 
are  performed.  A  firm  is  a  business 
organization  consisting  of  one  or  more 
domestic  establishments  in  the  same 
industry  that  was  specified  under 
common  ownership  or  control.  The  firm 
and  the  establishment  are  the  same  for 
single-establishment  firms.  County 


Business  Patterns  and  Statistics  of  U.S. 
Businesses  report  data  for  companies 
with  at  least  one  paid  employee. 

Nonemployer  Statistics  are  also 
reported  by  the  U.S.  Census  Bureau 
(Ref.  10).  Nonemployer  Statistics  reports 
data  for  companies  with  no  paid 
employees,  such  as  independent 
contractors.  Because  nonemployer 
businesses  are  generally  very  smaJl,  we 
assume  that  nonemployer 
manufacturing  and  wholesaling 
businesses  do  not  supply  commodities 
to  retailers  of  the  size  covered  by  this 
proposed  nile  (i.e.,  retailers  selling  fresh 
and  frozen  fruits  and  vegetables  with  an 
invoice  value  of  at  least  S230.000).  Such 
small  businesses  likely  are  engaged  in 
localized  specialty  operations  that 
would  not  supply  larger  retailers. 
Therefore,  nonemployer  businesses  are 
not  included  in  the  assessment  of  the 
firms  and  establishments  impacted  by 
the  proposed  rule.  We  invite  comments 
on  the  validity  of  this  assumption. 

We  assume  that  all  firms  and 
establishments  identified  in  Table  1  will 
be  impacted  by  the  proposed  rule, 
although  some  may  not  produce  or  sell 
products  ultimately  within  the  scope  of 
the  proposed  rule.  While  this 
assumption  likely  overstates  the  number 
of  affected  firms  and  establishments,  we 
believe  that  the  assumption  is 
reasonable.  Detailed  data  on  the  number 


of  entities  categorized  by  the  marketing 
channels  in  which  thev  operate  and  the 
specific  products  that  they  sell  are  not 
available. 

Beef.  lamb,  and  pork:  USDA  estimates 
that  there  are  1.032.670  operations  with 
cattle  and  calves  (Ref.  11),  64.170 
operations  with  sheep  and  lambs  (Ref. 
12).  and  67.150  operations  with  hogs 
and  pigs  (Ref,  13).  For  farming 
operations,  the  firm  and  the 
establishment  are  considered  to  be  one 
and  the  same.  We  assume  that  all  of 
these  livestock  production  operations 
are  affected  by  the  proposed  rule,  even 
though  we  recognize  that  substantial 
portions  of  the  covered  commodities 
produced  from  the  livestock  of  these 
operations  will  fall  outside  of  the 
proposed  rule.  Covered  commodities 
sold  at  foodservice  establishments. 
exported,  used  as  ingredients  in 
processed  food  items,  or  sold  at  retail 
outlets  not  covered  by  the  proposed  rule 
are  outside  the  scope  of  the  proposed 
rule.  When  livestock  are  horn,  the 
producer  typically  does  not  know  the 
ultimate  destination  for  the  final 
product.  We  assume  that  all  producers 
will  seek  to  keep  their  market  options 
open,  whether  the  final  product  moves 
to  a  covered  retailer  or  to  another 
marketing  outlet.  In  addition,  there  are 
7,775  posted  stockyards,  bonded  dealers 
and  market  agencies  that  are  involved  in 
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buying,  selling,  and  marketing  livestock 
(Ref.  14).  Some  of  these  stockyards, 
dealers,  and  market  agencies  may  deal 
exclusively  with  other  species  such  as 
horses,  but  that  number  is  small  and 
e.xpected  to  minimally  impact  the 
estimated  number  of  firms  and 
establishments. 

We  estimate  that  there  are  3,358 
livestock  slaughtering  and  processing 
establishments  and  operated  by  3,098 
firms.  These  numbers  may  be  slightly 
overstated,  since  businesses  that  do  not 
slaughter  or  process  cattle,  sheep,  or 
hogs  are  included  in  these  totals.  For 
example,  a  plant  that  slaughtered  only 
bison  would  be  included  in  the  totals, 
but  the  number  of  such  businesses  is 
very  small.  Also,  some  plants  that 
process  beef,  lamb,  or  pork  may  produce 
only  processed  products  that  are 
excluded  from  the  scope  of  the 
proposed  rule.  The  number  of  such 
firms  and  establishments  is  unknown, 
but  expected  to  be  small.  The  number  of 
meat  and  meat  product  wholesale  firms 
is  estimated  to  be  3,185  and  the  number 
of  establishments  is  estimated  to  be 
3,305. 

Fish.  Fish  production  includes  both 
farm-raised  or  aquaculture  production 
and  wild-caught  fishing  operations. 
Aquaculture  operations  include  those 
producing  food  fish,  crustaceans,  and 
mollusks.  and  the  estimated  number  of 
operations  is  3.540  (Ref.  15).  Most  wild 
fish  harvesting  operations  are 
nonemployer  businesses.  Census  Bureau 
data  are  used  to  estimate  the  number  of 
fishing,  seafood  product  preparation 
and  packaging,  and  fish  and  seafood 
wholesale  establishments  and  firms 
(Refs.  8.  9.  and  10).  As  with  the  beef, 
lamb,  and  pork  firms  and 
establishments,  some  of  these  fish  and 
seafood  firms  and  establishments  may 
not  produce  or  sell  covered 
commodities.  While  the  number  of  such 
entities  is  unknown,  we  assume  that  all 
firms  and  establishments  will  be 
impacted  bv  the  proposed  rule. 

Perishahle  agricultural  commodities: 
Census  of  Agriculture  data  provide 
estimates  of  the  number  of  fruit  and 
vegetable  farming  operations  (Ref.  16). 
The  total  number  of  fruit  farms  is 
estimated  at  81.956  and  the  total 
number  of  vegetable  farms  at  31.030. 
USDA  estimates  that  34.6  percent  of 
fruit  production  and  62.0  percent  of 
vegetable  production  is  used  for  fresh 
and  frozen  products.  USDA  assumes 
that  fruit  and  \egetable  producers 
generally  know  whether  their 
production  is  destined  for  fresh  or 
processing  use.  meaning  that  some 
producers  will  be  unaffected  by  the 
proposed  rule  depending  upon  the 
marketing  channels  for  which  they 


produce,  Data  on  the  number  of  farming 
operations  categorized  by  the  ultimate 
end  uses  of  the  products  do  not  exist. 
Therefore,  USDA  assumes  that  the 
number  of  farms  producing  fruits  and 
vegetables  for  fresh  and  frozen  use  is 
proportional  to  the  production  of  fresh 
and  frozen  fruits  and  vegetables  relative 
to  total  production.  Hence,  the  number 
of  affected  fruit  farms  is  estimated  at 
28,357  and  the  number  of  vegetable 
farms  at  19,339,  for  a  total  of  47,696 
farming  operations  producing  fruits  and 
vegetables  that  will  be  impacted  by  this 
proposed  rule. 

Businesses  that  process  frozen  fruits 
and  vegetables  and  fresh  fruit  are 
estimated  from  Census  Bureau  data 
(Refs.  8.  9,  and  10),  and  are  estimated 
to  include  163  firms  operating  257 
establishments.  These  estimates  may  be 
overstated  by  the  inclusion  of 
businesses  that  produce  frozen  juice  and 
businesses  that  produce  frozen  fruits 
and  vegetables  in  forms  not  covered  by 
the  proposed  rule.  Businesses 
wholesaling  frozen  fruits  and  vegetables 
are  included  in  packaged  frozen  food 
wholesale  firms  and  include  9,026  firms 
operating  12,878  establishments. 

Peanuts:  Census  of  Agriculture  data 
provide  an  estimate  of  12,221  peanut 
farming  operations  (Ref.  16).  Businesses 
that  roast  nuts  and  manufacture  peanut 
butter  are  estimated  from  Census  Bureau 
data  to  include  140  firms  operating  159 
establishments  (Refs.  8,  9,  and  10). 
These  numbers  include  companies  that 
produce  only  peanut  butter  (not  a 
covered  commodity)  or  that  may  roast 
nuts  not  covered  by  the  proposed  rule, 
but  the  number  of  such  operations  is 
unknown.  Businesses  that  wholesale 
peanuts  are  estimated  from  peanut 
marketing  agreement  data  (Ref.  17)  to 
include  83  firms  and  the  same  number 
of  establishments. 

General-line  wholesalers  and 
retailers:  In  addition  to  specialty 
wholesalers  that  primarily  handle  a 
single  covered  commodity,  there  are 
also  general-line  wholesalers  that 
handle  a  wide  range  of  products.  We 
assume  that  these  general-line 
wholesalers  likely  handle  at  least  one 
and  possibly  all  of  the  covered 
commodities.  Therefore,  we  include  the 
number  of  general-line  wholesale 
businesses  among  entities  affected  by 
the  proposed  rule.  This  includes  3,183 
firms  operating  3,993  establishments. 

Retailers  covered  by  this  proposed 
rule  must  meet  the  definition  of  a 
retailer  as  defined  by  PACA.  The 
number  of  such  businesses  is  estimated 
from  PACA  data  (Ref.  18).  The  PACA 
definition  includes  only  those  retailers 
handling  fresh  and  frozen  fruits  and 
vegetables  with  an  invoice  value  of  at 


least  5230,000  annually.  Therefore,  the 
number  of  retailers  impacted  by  this 
rule  is  considerably  smaller  than  the 
total  number  of  food  retailers 
nationwide.  Census  Bureau  data  show 
that  there  were  92,383  food  store  firms 
arid  102  warehouse  club  and  superstore 
firms  in  2000  (Ref.  9).  There  were 
127.566  food  store  establishments  and 
2,051  warehouse  club  and  superstore 
establishments  in  2001  (Ref.  8).  Thus, 
we  estimate  that  there  are  92.485  retail 
firms  and  129,617  retail  establishments 
that  account  for  most  of  the  retail  sales 
of  the  covered  commodities.  How  ever, 
only  4.512  retail  firms  operating  37,176 
retail  establishments  are  included  under 
the  statutory'  definition  of  a  PACA 
retailer. 

Source  of  cost  estimates:  Data  on  costs 
to  implement  mandatory  COOL  are 
largely  unavailable.  There  are  State 
programs  for  country  of  origin  labeling 
of  some  products,  CBP  and  regulations 
specify  labeling  requirements  for 
imported  products,  and  some 
companies  choose  to  provide  country  of 
origin  labels  for  marketing  purposes. 
There  are,  however,  no  mandator*' 
programs  with  similar  requirements  and 
coverage  that  would  provide  substantive 
guidance  for  estimating  the  costs  of  this 
proposed  rule. 

On  October  11,  2002,  USDA 
published  voluntary  guidelines  (67  PR 
63367)  for  countn,'  of  origin  labeling  of 
the  covered  commodities.  USDA  invited 
public  comments  on  the  utility  of  these 
guidelines,  including  the  costs  and 
benefits  of  the  program.  USDA  also 
prepared  an  estimate  of  the  information 
collection  burden  that  would  be 
associated  with  implementation  of  the 
voluntary  guidelines  and  invited 
comments  on  the  estimated  information 
collection  burden.  In  addition,  USDA 
also  sought  comments  on  this 
rulemaking  for  mandatory  COOL  and 
held  12  public  listening  and  information 
sessions  across  the  country.  We  also  met 
with  many  industry  groups  and 
individuals  to  discuss  this  rulemaking 
and  visited  facilities  at  all  levels  of  the 
supply  chain  to  learn  about  current 
industr\'  practices  and  changes  that 
would  be  required  to  implement 
mandator^'  COOL.  In  addition,  a  number 
of  studies  have  been  produced  to 
address  various  issues  relating  to  the 
economic  impacts  associated  with 
implementation  of  mandator}-  COOL. 

To  develop  estimates  of  the  cost  of 
implementing  this  proposed  rule,  we 
reviewed  the  comments  received  on  the 
voluntary  guidelines,  the  comments 
received  regarding  this  rulemaking  for 
mandator}'  COOL,  and  available 
economic  studies.  No  single  source  of 
information,  however,  provided 
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comprehensive  coverage  of  all  economic 
benefits  and  costs  associated  with 
mandatorv'  COOL  for  all  of  the  covered 
commodities.  We  applied  our 
knowledge  about  the  operation  of  the 
supply  chains  for  the  covered 
commodities  to  synthesize  the  available 
information  about  the  proposed  rule's 
potential  costs. 

Cost  drivers:  This  proposed  rule  is  a 
retail  labeling  requirement.  Retail  stores 
subject  to  this  proposed  rule  will  be 
required  to  inform  consumers  as  to  the 
country  of  origin  of  the  covered 
commodities  that  they  sell.  To 
accomplish  this  task,  individual 
package  labels  or  other  point-of-sale 
materials  will  be  required  If  products 
are  not  already  labeled  by  suppliers,  the 
retailer  will  be  responsible  for  labeling 
the  items  or  providing  the  country  of 
origin  information  through  other  point- 
of-sale  materials.  This  may  require 
additional  retail  labor  and  personnel 
training,  A  recordkeeping  system  will  be 
required  to  ensure  that  products  are 
labeled  accurately  and  to  permit 
compliance  and  enforcement  reviews. 
For  most  retail  firms  of  the  size  defined 
by  the  statute  {i.e..  those  retailing  fresh 
and  frozen  fruits  and  vegetables  with  an 
invoice  value  of  at  least  S230.000),  we 
assume  that  recordkeeping  will  be 
accomplished  primarily  by  electronic 
means.  Modifications  to  recordkeeping 
systems  will  require  software 
programming  and  likely  will  entail 
additional  computer  hardware.  We 
expect  that  retail  stores  will  also 
undertake  efforts  to  ensure  that  their 
operations  are  in  compliance  with  the 
proposed  rule. 

Prior  to  reaching  retailers,  most 
covered  commodities  move  through 
distribution  centers  or  warehouses. 
Direct  store  deliveries  (such  as  when  a 
local  truck  farmer  delivers  fresh 
produce  directly  to  a  retail  store)  are  an 
exception.  Distribution  centers  will  be 
required  to  provide  retailers  with 
country  of  origin  information.  This  will 
require  additional  recordkeeping 
processes  to  ensure  that  the  information 
passed  from  suppliers  to  retail  stores 
permits  accurate  product  labeling  and 
permits  compliance  and  enforcement 
reviews.  Additional  labor  and  training 
may  be  required  to  accommodate  new 
processes  and  procedures  needed  to 
maintain  the  flow  of  country  of  origin 
information  through  the  distribution 
system.  There  may  be  a  need  to  further 
segregate  products  within  the 
warehouse,  add  storage  slots,  and  alter 


product  stocking,  sorting,  and  picking 
procedures. 

Packers  and  processors  of  covered 
commodities  will  also  need  to  inform 
retailers  and  wholesalers  as  to  the 
country  of  origin  of  the  products  that 
they  sell.  To  do  so,  their  suppliers  will 
need  to  provide  documentation 
regarding  the  country  of  origin  of  the 
products  that  Lhey  sell.  Maintaining 
country  of  origin  identity  through  the 
packing  or  processing  phase  is  more 
complex  if  products  from  more  than  one 
country  are  involved.  For  example,  the 
identity  of  fresh  kiwi  fruit  from 
California  and  New  Zealand  entering 
the  same  packing  house  would  need  to 
be  maintained  throughout  the  packing 
operation.  The  efficiency  of  operations 
may  be  affected  as  products  are 
segregated  in  receiving,  storage, 
processing,  and  shipping  operations. 
For  packers  and  processors  handling 
products  from  multiple  origins,  there 
may  also  be  a  need  to  separate  shifts  for 
processing  products  from  different 
origins,  or  to  split  processing  within 
shifts.  In  either  case,  costs  are  likely  to 
increase.  Records  will  need  to  be 
maintained  to  ensure  that  accurate 
country  of  origin  information  is  retained 
throughout  the  process  and  to  permit 
compliance  and  enforcement  reviews. 

Processors  handling  only  domestic 
origin  products  or  products  from  a 
single  country  of  origin  may  have  lower 
implementation  costs  compared  with 
processors  handling  products  from 
multiple  origins.  A  processor  that 
already  sources  products  from  a  single 
country  of  origin  would  not  face 
additional  costs  associated  with  product 
segregation  and  tracking.  Procurement 
costs  also  may  be  unaffected  in  this 
case,  if  the  processor  is  able  to  continue 
sourcing  products  from  the  same 
suppliers.  Alternatively,  a  processor  that 
currently  sources  products  from 
multiple  countries  of  origin  may  choose 
to  limit  its  source  to  a  single  country  of 
origin  to  avoid  costs  associated  with 
product  segregation  and  tracking.  In  this 
case,  such  cost  avoidance  would  be 
partially  offset  by  additional 
procurement  costs  to  source  supplies 
from  a  single  country  of  origin. 
Additional  procurement  costs  may 
include  higher  transportation  costs  due 
to  longer  shipping  distances  and  higher 
acquisition  costs  due  to  supply  and 
demand  conditions  for  products  from  a 
particular  country  of  origin,  whether 
domestic  or  foreign. 

At  the  production  level,  agricultural 
producers  and  fish  harvesters  will  need 
to  create  and  maintain  records  to 


establish  country  of  origin  information 
for  the  products  they  sell.  This 
information  will  need  to  be  transferred 
and  maintained  as  the  products  move 
through  the  supply  chains.  In  general, 
additional  producer  costs  include  the 
cost  of  establishing  and  maintaining  a 
recordkeeping  system  for  country  of 
origin  information,  animal  or  product 
identification,  and  labor  and  training. 

Recordkeeping  burden:  On  November 
21.  2002.  USDA  published  in  the 
Federal  Register  a  Notice  of  Request  for 
Emergency  Approval  of  a  New 
Information  Collection  (67  FR  70205)  for 
the  interim  guidelines  for  Voluntary 
Country  of  Origin  Labeling  for  Beef, 
Lamb,  Pork,  Fish,  Perishable 
Agricultural  Commodities,  and  Peanuts 
that  were  published  on  October  11,  2002 
(67  FR  63367).  The  Notice  provided 
USDA's  estimate  of  the  recordkeeping 
burden  imposed  by  voluntary  COOL, 
under  the  requirements  of  PRA,  That 
PRA  cost  estimate  related  solely  to  the 
recordkeeping  burden  and  did  not 
consider  other  costs  imposed  by  COOL. 
Also,  PRA  requirements  do  not  address 
the  benefits  of  a  program.  Thus.  PRA 
recordkeeping  burden  published  by 
USDA  did  not  reflect  the  full  costs  and 
benefits  of  voluntary  COOL. 

Cost  analyses:  Despite  the  numerous 
comments  that  USDA  has  received  on 
the  voluntary  guidelines  and  on  this 
rulemaking,  there  is  surprisingly  little 
quantitative  evidence  on  the  likely  costs 
of  mandatory  COOL.  The  proposed  rule 
does  not  specify  the  systems  that 
affected  entities  must  put  in  place  to 
implement  mandatory  COOL.  Instead, 
market  participants  will  be  given 
flexibility  to  develop  their  own  systems 
to  comply  with  the  proposed  rule.  There 
are  many  ways  in  which  the  proposed 
rule's  requirements  may  be  met.  and 
this  contributes  to  the  difficulty  in 
arriving  at  a  quantitative  assessment  of 
cost  impacts.  Nonetheless,  a  number  of 
studies  and  submitted  comments  shed 
light  on  the  potential  costs  of  mandatory 
COOL,  Generally,  comments  addressed 
costs  for  a  particular  firm  or  a  segment 
of  a  particular  supply  chain  for  a  given 
covered  commodity.  Of  the  studies  on 
potential  economic  impacts  of 
mandatory  COOL,  only  a  handful 
developed  estimated  incremental 
implementation  costs  for  market 
participants.  We  use  the  results  of  these 
studies,  comments  received,  and 
knowledge  of  the  affected  industries  to 
develop  a  range  of  the  estimated 
incremental  cost  impacts  of  this 
proposed  rule. 


Federal  Register '\'(ii    68    Xi     2  in  '  Thursday,  October  30    2003    Pr' 


fiinei 


Estimated  costs  from  the  studies  Hayes  and  Meyer  (Ref.  20);  and  Davis 

considered  by  USDA  are  summarized  in  (Ref.  21).  All  of  the  studies  report 

Table  2.  The  studies  are  VanSickle,  annual  costs,  and  the  costs  shown  in 

McEowen,  Tavlor,  Harl,  and  Connor  Table  2  are  assumed  to  represent  first- 


(Ref.5);  Sparks  Companies  Inc.  (Ref.  19);     year  costs  for  mandatory  COOL.  In  those     billing 


cases  in  which  the  studies  do  not  state 
so  explicitly,  USDA  infers  from  the 
construction  of  the  estimates  that  they 
represent  first-vear  costs. 


CODE   :<iiO-02-P 


Table  2.   Summary  of  Studies  of  Mandatory  COOL  Cost  Estimates 


Study  / 

S  earner.': 


Beef 


T  ^m}~^ 


Dr^r-  V 


r-  c  K 


Fruit 


VanSiczXle 
et  *1. 


Million   dollars 


Producer 


.56  ., 


r.6 


11.6 


n.  a . 


14.5 


1.9 


206.0 


Processor 


(a) 


(a) 


n.  a . 


(a) 


Retailer 


(a) 


(a) 


(a) 


n.  a . 


(a) 


(a) 


68 


Total 


(a) 


(a) 


(a) 


n.  a . 


(a) 


(a) 


Hayes  and  Meyer 


276 


Spark s/CBW 

Producer 

307    - 
365 

n.  a  . 

86.3(b) 

■ 

1 

20 

n.a. 

414.3    - 
472.3 

Processor 

459    - 
546 

n.  a. 

164.5    - 
456.5(b) 

15 

34 

n.  a  . 

672.5    - 
1,051.5 

Retailer 

805 

r. .  d  . 

263 

50    -    7C 

1,500    - 
3,000 

n.a. 

2,618    - 
4,138 

Total 

1,571    - 
1,716 

n.  a . 

513.8    - 
805.8 

66    -    86 

1,554    - 
3,054 

n.a. 

3,705    - 
5,662 

Producer 

n.a. 

n.a. 

200.5 

n.a. 

n.a. 

n.a. 

200.5 

Processor 

n.a . 

n.a. 

636.7 

n.a. 

n.a. 

n.a  . 

■  636.7 

Retailer 

n.a. 

n.a. 

187.5 

n.a. 

n.a . 

n.a. 

187.5 

Total 

n.  a . 

n.a. 

1,024.7 

n.a. 

n.a. 

n.a. 

1,024.7 

Davis 

^ 

Producer 

1, 311.4 

n.a. 

n.a. 

n.a  . 

n.a. 

n.a. 

1, 311.4 

Processor 

473 

n.a. 

n.a. 

n.a. 

n.a. 

n.a. 

473 

Retailer 

4, 608.5 

n.a. 

n.a. 

n.a . 

n.a. 

n.a. 

4,608.5 

Total 

6, 392.9 

n.a . 

n.a. 

n.a. 

n.a. 

n.a. 

6, 392.9 

(a)    This    amount    is    included    in    "Total"    column. 

(b)    All    costs    for    integrated  pork   production    anc 
are    allocated    to    the    "Processor"    category    in    thj 

i  packer/p 
.s    table. 

rocessor    s 

ystems 

n.a.    Not    applicable.                                                                                                                                            | 
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At  a  minimum,  mandatory  COOL  will 
entail  the  transfer  of  information 
through  the  respective  supply  chains, 
from  production  through  retail  sales. 
While  information  currently  flows 
through  the  svstem  as  products  move 
through  the  supply  chains,  there  is  little 
evidence  that  country  of  origin 
information  typically  is  a  component  of 
this  information  flow.  Thus,  we  believe 
that  transfer  and  maintenance  of  records 
to  establish  COOL  claims  will  be 
accomplished  through  modification  of 
the  current  recordkeeping  and  systems 
used  for  accounting,  purchasing,  sales, 
production,  and  related  operations. 

V'anSickle.  et  al.  (Ref.  5)  address  the 
recordkeeping  cost  to  producers  in  their 
critique  of  USDA's  estimate  of  the 
recordkeeping  burden  for  the  voluntary 
COOL  guidelines.  This  study  notes  that 
producers  currently  maintain  a  variety 
of  records  for  taxes,  health  rules,  and 
other  programs  and  they  conclude  that 
producers  would  require  no  new 
recordkeeping.  As  part  of  their  critique 
of  USDA's  recordkeeping  burden 
estimates.  VanSickle,  et  al.  recalculated 
the  recordkeeping  burden  using 
different  producer  numbers  and 
different  labor  costs.  Although  the  study 
does  not  separately  .^how  calculations 
for  each  type  of  producer,  the  report 
permits  such  calculations  to  be  made. 
Table  2  shows  the  results  of  these 
calculations,  with  the  estimated 
recordkeeping  for  producers  of  each 
covered  commodity  calculated 
separately. 

V'anSickle,  et  al.  used  the  National 
Agricultural  Statistics  Service  (NASS) 
data  to  determine  the  number  of 
producers,  and  although  in 
disagreement  with  the  assumption,  they 
used  L'SDA's  assumption  that  producers 
would  require  8  hours  to  establish  a 
recordkeeping  system  and  12  hours 
annually  to  maintain  it.  They  then 
applied  Bureau  of  Labor  Statistics  (BLS) 
data  showing  that  the  median  value  of 
farm  labor  is  S7.67  per  hour.  Using  these 
procedures.  VanSickle,  et  al.  estimated 
that  the  recordkeeping  burden  for  cattle 
producers  would  be  S63.2  million  to 
establish  a  mandatory  COOL 
recordkeeping  system  and  S94.8  million 
to  maintain  it.  Thus,  the  total  first-year 
cost  to  cattle  producers  would  be  Si 58 
million.  Table  2  shows  the  results  of 
similar  calculations  for  lamb.  pork,  fruit, 
vegetable,  and  peanut  producers,  as  well 


as  processors  and  retailers.  As  discussed 
previously,  however,  recordkeeping 
costs  are  not  the  only  costs  that  we 
anticipate  will  be  incurred  by  many 
market  participants  when  implementing 
the  proposed  rule.  Jn  addition, 
Vansickle,  et  al.  did  not  adjust  labor 
rates  to  account  for  benefits  and  other 
labor  costs  such  as  social  security, 
unemployment  insurance,  and  workers 
compensation.  Thus,  we  believe  that 
these  estimated  recordkeeping  costs 
underestimate  the  total  costs  for  affected 
entities  to  implement  mandatory  COOL. 

Sparks  Companies,  Inc.,  and  Cattle 
Buyers  Weekly  (Sparks/CBW)  submitted 
to.USDA  a  study  that  provides 
estimated  costs  of  mandatory  COOL  for 
the  beef,  pork,  fish,  and  perishable 
agricultural  commodity  supply  chains 
(Ref.  19).  For  each  supply  chain,  the 
study  identifies  cost  estimates  for 
producers,  packers/processors,  retail 
distributors,  and  retailers. 

The  Sparks/CBW  study  identifies 
additional  cost  factors  expected  to  be 
incurred  ta  implement  mandatory 
COOL.  For  example,  at  the  cow/calf 
rancher  and  backgrounder  production 
level  of  the  beef  supply  chain,  the 
Sparks/CBW  study  identifies  additional 
costs  for  animal  identification  tags/ 
chips,  data  input  and  recordkeeping, 
and  scanner  hardware  and  software  to 
read  electronic  tags.  This  study  provides 
estimated  costs  for  these  processes, 
although  supporting  documentation  for 
the  cost  estimates  is  not  extensive. 
USDA  concludes  that  most  industry 
participants  will  likely  incur  the  types 
of  costs  identified  in  the  Sparks/CBW 
study.  Based  on  comments  received  and 
knowledge  of  the  affected  industries, 
USDA  further  believes  that  the  Sparks/ 
CBW  estimates  represent  the  types  of 
costs  likely  to  be  incurred  as  the 
affected  entities  implement  the 
provisions  of  the  proposed  rule. 

Hayes  and  Meyer  developed  cost 
estimates  for  the  pork  supply  chain  to 
implement  mandatory  COOL  (Ref.  20). 
The  study  estimated  the  cost  for  the 
pork  industry  to  adopt  a  traceback 
system  similar  to  the  system 
implemented  in  the  European  Union. 
While  USDA  expects  some  firms  to 
adopt  such  a  system,  we  do  not  believe 
that  a  full  traceback  system  on  an 
individual  animal  basis  will  be  required 
to  implement  the  proposed  rule.  Other 
less  costly  approaches  likely  will  meet 


the  requirements  of  the  proposed  rule. 
For  example,  group  identification  of 
animals  and  pork  products  may  suffice 
to  establish  country  of  origin  claims. 
Therefore.  USDA  concludes  that  the 
Hayes  and  Meyer  study  presents  a  cost 
estimate  that  is  at  the  upper  end  of  the 
estimated  costs  needed  to  implement 
mandatory  COOL. 

Davis  developed  cost  estimates  for  the 
beef  supplv  chain  to  implement 
mandatory  COOL  (Ref.  21).  The  study 
identifies  factors  anticipated  to  increase 
costs  as  a  result  of  mandatory  COOL, 
such  as  permanent  animal 
identification,  third  party  audit,  and 
product  segregation.  The  total  estimated 
costs  presented  in  the  study  are 
substantially  higher  than  other  studies 
suggest,  and  USDA  concludes  that 
actual  costs  for  implementing  the 
proposed  rule  likely  will  be  lower. 

Incremental  cost  impacts  on  affected 
entities:  USDA  believes  that  at  a 
minimum,  affected  entities  will  need  to 
modif\'  their  existing  recordkeeping 
systems  to  accommodate  this  proposed 
rule.  Comments  received  on  the 
voluntary  COOL  guidelines  and  on  this 
rulemaking,  USDA's  knowledge  of  the 
affected  industries,  and  visits  to 
establishments  of  affected  firms  indicate 
that  few  existing  recordkeeping  systems 
currently  provide  the  information  that 
will  be  needed  to  substantiate  COOL 
claims  throughout  the  supply  chain.  We 
concur,  however,  with  the  manv 
comments  received  on  the  voluntary 
guidelines  and  on  the  mandatory  COOL 
rulemaking  that  many  entities  in  the 
supply  chains  for  the  covered 
commodities  already  maintain  the  types 
of  records  that  will  be  needed  to 
implement  the  proposed  rule.  Thus,  the 
marginal  impact  of  adapting  existing 
recordkeeping  systems  is  expected  to  be 
relatively  small.  The  large  number  of 
affected  entities,  particularly  producers, 
leads  to  larger  aggregate  recordkeeping 
costs  even  with  relatively  low  costs  per 
entity.  USDA's  estimates  of  these  costs 
are  detailed  in  the  PR.A  analysis,  which 
describes  the  anticipated  recordkeeping 
burden  associated  with  this  proposed 
rule.  Table  3  summarizes  these 
estimated  recordkeeping  costs  for  the 
first  year  of  implementation,  which 
USDA  assumes  to  be  the  lower  range  of 
potential  implementation  costs  for  this 
proposed  rule  because  costs  other  than 
recordkeeping  are  not  included. 
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Table  3.— Lower  Range  Estimates  of  First-Year  Implementation  Costs  per  Affected  Industry  Ses'.-ent 

[In  millions  of  dollars] 


. 

Beef 

Lamb 

Pork 

Fish 

F&V 

Peanut 

Multi 

Total 

Producer 

196 
V) 
V) 

13 
V) 
V) 

12 
(') 
V) 

9 

8 

V) 

5 
23 

V) 

1 
0 

V) 

235 

Intermediary  

91 
224 

123 

Retailer  

224 

Total   

2196 

213 

212 

216 

2  28 

22 

315 

582 

^  Ttiese  costs  are  included  in  the  "Multi"  column. 

2 This  figure  represents  a  partial  total  for  this  covered  commodity,  with  remaining  costs  included  in  the  "Multi"  column. 


As  shown  in  Table  3.  USDA  estimates 
that  the  direct,  incremental  cost  for 
firms  to  implement  this  proposed  rule 
will  total  at  least  S582  million  in  the 
first  year.  This  is  the  estimated 
increm.ental  or  marginal  cost  for  firms  to 
comply  with  the  new  recordkeeping 
requirements  for  mandatory  country  of 
origin  labeling.  Costs  to  producers  are 
estimated  at  S235  million,  costs  to- 
intermediaries  such  as  handlers, 
processors  and  wholesalers  are 
estimated  at  SI  23  million,  and  costs  to 
retailers  are  estimated  at  S224  million. 
USDA  believes,  however,  thai  there 
likely  will  be  additional  operational 
costs  incurred  as  a  result  of  this 
proposed  rule. 

To  estimate  upper  range  costs  of  this 
proposed  rule,  we  focus  on  units  of 


production  that  are  impacted  rather 
than  entities  that  are  affected.  The  main 
reason  for  doing  so  is  that  available 
studies  of  the  potential  costs  of 
mandatory  country  of  origin  labeling 
mainly  estimate  costs  jier  unit.  Thus, 
determining  the  appropriate  number  of 
units  is  an  important  step  and  provides 
a  basis  for  comparing  estimates  from 
different  sources. 

The  upper  range  cost  estimates 
developed  by  USDA  represent  the  likely 
high  end  of  costs  to  implement  fully  the 
proposed  rule  in  the  first  year.  The 
upper  range  cost  estimates  do  not 
represent  the  absolute  maximum  cost 
estimates  reported  in  available  studies 
or  in  comments  submitted  to  USDA. 
Rather,  the  upper  range  cost  estimates 
represent  USDA's  assessment  of 


available  information  on 
implementation  costs  and  the 
reasonableness  of  estimated  costs  at  the 
upper  end  of  the  spectrum. 

For  livestock  producers  the  relevant 
unit  of  production  is  an  animal  because 
there  will  be  costs  associated  with 
maintaining  country  of  origin 
information  on  each  animal.  These  costs 
may  include  recordkeeping  and  ear 
tagging,  segregation,  and  related  means 
of  identification  on  either  an  individual 
animal  or  lot  basis.  Annual  domestic 
slaughter  numbers  are  used  to  estimate 
the  flow  of  animals  through  the  live 
animal  production  segment  of  the 
supply  chain.  Table  4  shows  annual 
slaughter  numbers  for  cattle,  hogs,  and 
sheep  and  lambs  (Ref.  22). 


Table  4.— Estimated  Annual  Units  of  Production  Affected  by  Mandatory  Country  of  Origin  Labeling 


Beef 

Pork 

Lamb 

Fish 

F&V        j 

Peanuts 

Million  Head 

'     Mill 

ion  Pounds 

Producer 

36.8 

100.3 

3.3 

7,707 

97,083  , 

4,239 

, 

Million  Pounds 

Intermediary  

Retailer 

26.914 
7,800 

18.375 
2,214 

367 
135 

4,112 
1,702 

115.982 
48,017 

713 
222 

For  fish  producers,  production  is 
measured  by  round  weight  (live  weight) 
pounds  of  fish,  except  moUusks,  which 
excludes  the  weight  of  the  shell.  Wild- 
caught  fish  and  shellfish  production  is 
measured  by  U.S.  domestic  landings  for 
fresh  and  frozen  human  food,  which 
was  estimated  at  6.691  million  pounds 
for  2001  (Ref.  23).  USDA  assumes  that 
fish  harvesters  generally  know  whether 
their  catch  is  destined  for  fresh  and 
frozen  markets,  canning,  or  industrial 
use.  Overall  production  numbers  for 
aquaculture  or  farm-raised  fish  are 
estimated  from  United  Nations  Food 
and  Agriculture  Organization  data.  In 
2001.  U.S.  aquacultural  production  was 
estimated  at  1.016  million  pounds  (Ref. 
24).  USDA  thus  estimates  the  total 
production  of  wild  and  farm-raised  fish 
and  shellfish  at  7.7  billion  pounds. 


For  fruits  and  vegetables,  USDA 
assumes  that  essentially  all  production 
is  predestined  for  fresh  or  processing 
use.  That  is,  growers  know  before  the 
crop  is  produced  whether  it  will  be  sold 
for  fresh  consumption  or  for  processing. 
However,  USDA  assumes  that  producers 
do  not  know  whether  their  products 
ultimately  will  be  sold  to  retailers, 
foodservice  firms,  or  exporters. 
Therefore,  USDA  assumes  that  all  fresh 
fruit  and  vegetable  production  and 
production  destined  for  frozen 
processors  at  the  producer  level  will  be 
impacted  by  this  proposed  rule.  The 
total  production  figure  thus  represents 
an  estimate  of  volume  of  fresh  and 
frozen  production  impacted  by  the 
proposed  rule.  Table  4  presents 
production  estimates  for  2001  for  fruits 
and  vegetables  (Ref.  25). 


As  with  livestock  production.  USDA 
assumes  that  all  peanut  production  will 
be  impacted  by  this  proposed  rule. 
Peanut  producers  generally  do  not  know 
what  end  uses  or  marketing  channels 
their  production  will  follow.  Depending 
on  qualities  and  grades  produced,  a 
given  peanut  producer's  harvest  could 
end  up  in  a  variety  of  product  forms 
sold  through  several  marketing  outlets. 
U.S.  peanut  production  for  2001  is 
shown  in  Table  4  (Ref.  25). 

USDA  assumes  that  all  sales  by 
intermediaries  such  as  handlers, 
packers,  processors,  wholesalers,  and 
importers  will  be  impacted  by  the 
proposed  rule.  Although  some  product 
is  destined  exclusively  for  foodser\'ice 
or  other  channels  of  distribution  not 
subject  to  the  proposed  rule,  USDA 
assumes  that  these  intermediaries  will 
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seek  to  keep  their  marketing  options 
open  for  possible  sales  to  subject 
retailers.  USDA  Economic  Research 
Service  (ERS)  estimates  of  food 
disappearance  for  2001  are  used  to 
measure  the  flow  of  covered 
commodities  through  intermediaries 
(Ref  26).  Food  disappearance  includes 
imports,  which  are  impacted  bv  the 
proposed  rule,  but  does  exclude  exports, 
which  are  not. 

For  intermediaries.  Table  4  shows 
total  beef.  pork,  and  lamb  disappearance 
measured  on  a  carcass-weight  basis. 
Fresh,  frozen,  and  canned  fish  and 
shellfish  food  disappearance  is  shown 
as  edible  meat  weight.  Total 
disappearance  of  fresh  and  frozen  fruits 
and  vegetables  is  computed  from  per 
capita  consumption  data  measured  on  a 
farm-weight  basis.  Peanut 
disappearance  is  measured  on  a  farmers' 
stock  basis.  The  quantity  of  713  million 
pounds  shown  in  Table  4  is  .32  percent 
of  total  peanut  food  disappearance  to 
estimate  peanut  use  m  product  forms 
subject  to  this  proposed  rule-'snack 
peanuts  (23  percent)  and  roasted  in- 
shell  peanuts  (9  percent)  (Ref.  27). 

For  retailers,  food  disappearance 
figures  are  adjusted  to  estimate 
consumption  through  retailers  as 
defined  by  the  statute  For  each  covered 
commodity,  disappearance  figures  are 
multiplied  by  0.414,  which  represents 
the  estimated  share  of  production  sold 
through  retailers  covered  bv  this 
proposed  rule.  To  derive  this  share,  the 
factor  of  0.629  is  used  to  remove  the 
37.1  percent  food  service  quantity  share 
of  total  food  in  2002  (Ref,  28).  This 
factor  is  then  multiplied  by  0.658. 
which  was  the  share  of  sales  by 
supermai-kets,  warehouse  clubs  and 
superstores  of  food  for  home 
consumption  in  2002  (Ref.  29).  In  other 
words.  USDA  assumes  supermarkets, 


warehouse  clubs  and  superstores 
represent  the  retailers  as  defined  by 
PACA,  and  these  retailers  are  estimated 
to  account  for  65.8  percent  of  retail  sales 
of  the  covered  commodities. 

Other  retail  food  outletrwere 
assumed  not  to  meet  the  statutory 
definition  of  a  retailer  under  PACA. 
These  latter  outlets  include  convenience 
stores,  other  grocery  stores,  specialty 
food  stores,  mass  merchandisers,  other 
stores,  home  delivered  and  mail  order, 
and  farmers,  processors,  wholesalers, 
and  other.  USDA  recognizes  that  not  all 
supermarkets  meet  the  statutory 
definition  of  a  PACA  retailer,  while 
other  retail  outlets  would  meet  the 
definition.  USDA  assumes  that  the 
relative  volumes  of  covered 
commodities  moving  through 
supermarkets  that  are  not  PACA 
retailers  offset  the  quantities  of 
commodities  moving  though  PACA 
retailers  that  are  not  supermarkets  or 
warehouse  clubs  and  superstores.  USDA 
invites  comments  on  the  validity  of  this 
assumption. 

Beef^,  pork,  and  lamb  retail  movement 
is  measured  on  a  retail-weight  basis. 
Beef  and  lamb  retailer  estimates  shown 
in  Table  4  are  retail-weight  food 
disappearance  figures  for  2001 
multiplied  by  the  factor  of  0.414.  Unlike 
beef  and  lamb,  however,  much  of  the 
pork  carcass  typically  is  processed  into 
products  that  would  not  be  covered 
commodities  under  the  proposed  rule. 
For  example,  most  of  the  ham  and  bacon 
are  cured,  and  other  cuts  such  as  picnic 
meat  are  used  for  sausage  and  other 
processed  products.  Thus,  an  additional 
factor  of  0.375  is  used  for  pork,  which 
is  the  estimate  of  the  proportion  of  the 
retail-weight  pork  carcass  that  is  used 
for  fresh  pork  cuts  that  would  be 
classified  commodities  under  the 
proposed  rule.  The  cuts  assumed  to  be 


covered  commodities  are  fresh  ham,  all 
of  the  loin  cuts,  spareribs,  and  the  entire 
Boston  butt.  Estimates  of  the  retail 
weight  of  these  cuts  and  other  cuts  are 
taken  from  the  National  Pork  Board  (Ref. 
30).  USDA  redognizes  that  some  of  these 
cuts  will  be  processed  into  items  not 
covered  by  the  proposed  rule,  while 
other  cuts  will  be  sold  in  unprocessed 
forms  that  would  be  covered  by  the 
proposed  rule.  Nonetheless,  USDA 
believes  that  37.5  percent  represents  the 
best  available  estimate  of  the  proportion 
of  the  retail  pork  carcass  that  would  be 
covered.  When  combined  with  the  41.4 
percent  of  commodities  estimated  to  be 
sold  by  subject  retailers,  USDA 
estimates  that  15.5  percent  of  estimated 
pork  consumption  would  be  covered  by 
the  proposed  rule. 

Estimated  fresh,  frozen,  and  canned 
fish  and  shellfish  retailer  volume  shown 
in  Table  4  is  measured  by  edible  meat 
weight.  Fresh  and  frozen  fruit  and 
vegetable  retailer  volume  is  measured 
by  farm  weight.  Retailer  peanut  volume 
is  measured  on  a  kernel  basis,  as  the 
majority  of  peanuts  sold  at  retail  are 
without  the  shell. 

Table  5  summarizes  the  upper  range 
of  direct,  incremental  costs  that  USDA 
believes  firms  will  incur  during  the  first 
year  as  a  result  of  this  proposed  rule. 
These  estimates  are  derived  primarily 
from  the  available  studies  that 
addressed  cost  impacts  of  mandatory 
COOL.  As  discussed  above,  USDA 
believes  that  implementation  of 
mandatory  COOL  will  entail  additional 
recordkeeping  burden  at  the  least  and 
likely  will  entail  other  costs  as  well. 
Thus,  to  determine  the  upper  range  of 
implementation  costs,  we  focus  on 
available  studies  that  attempt  to  account 
for  costs  beyond  the  recordkeeping 
burden. 


Table  5.— Upper  Range  Estimates  of  First-Year  Implementation  Costs  per  Affected  Industry  Segment 

[In  millions  of  dollars] 


Producer  

Intermediary 
Retailer 

Total 


Beef 


For  beef  producers,  the  range  of 
Sparks/CBW  cost  estimates  is  S8.63  to 
SlO  63  per  head,  with  estimated  costs  of 
S4.88  per  head  for  cow-calf  producers 
and  backgrounders  and  $3.75  to  S5.75 
per  head  for  feedlots  (Ref.  19).  Davis 
(Ref  21)  estimates  costs  for  beef 
producers  of  up  to  S15.30  per  head, 
with  S13.30  per  head  for  cow-calf 


368 
538 
780 


1.686 


Pork 


150 
368 
155 


673 


Lamb 


15 

7 
9 


32 


Fish 


19 
21 

119 


159 


F&  V 


24 
580 
720 


1,324 


Peanuts 


Total 


578 
1,517 
1,787 


3,882 


producers,  SI  per  hd&d  for  stockers,  and 
$1  per  head  for  feedlots. 

USDA  believes  that  implementation 
costs  per  head  for  cow-calf  producers 
will  be  relatively  small  because  many 
cow-calf  operators  likely  already 
maintain  much  of  the  information  that 
will  be  needed  to  substantiate  country 
of  origin,  such  as  breeding  records. 


production  records,  and  other  business 
records.  Costs  for  backgrounders, 
stockers,  and  feeders  likelv  will  be 
higher  because  of  the  need  to  track 
countr}'  of  origin  information  on  cattle 
from  multiple  sources.  Animal 
identification  tags,  development  of  data 
bases,  and  additional  hardware  for 
accounting  and  tracking  likely  will  be 
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required  for  many  operations, 
particularly  larger  operations,  to 
maintain  country  of  origin  information 
on  cattle  that  move  through  their 
operations.  Segregation  of  animals  by 
origin  may  be  implemented  at  some 
operations  to  facilitate  recordkeeping, 
and  additional  labor  likeh'  will  be 
needed  to  tag  or  otherwise  identify 
animals,  record  information,  and 
transfer  information  to  purchasers. 
Considering  all  producer  segments 
together,  USDA  adopts  $10  per  head  as 
an  upper  range  estimate  of  costs  to  cattle 
producers  to  implement  the  proposed 
rule.  This  estimate  reflects  USDA's 
expectation  of  relatively  small 
implementation  costs  at  the  cow-calf 
level  of  production,  but  relatively  higher 
costs  each  time  cattle  are  resold. 
Typically,  fed  steers  and  heifers  change 
hands  two,  three,  or  more  times  from 
birth  to  slaughter,  and  each  exchange 
will  require  the  transfer  of  country  of 
origin  information.  Thus,  total  upper 
range  costs  for  beef  producers  are 
estimated  at  S368  million. 

For  intermediaries  in  the  beef  sector, 
Sparks/CBVV  estimates  costs  of  SI  5  per 
head  to  Si 8  per  head  for  packers  and 
processors  of  steers  and  heifers  and  $4 
per  head  for  cows  and  bulls  for  a  total 
of  S429  million  to  S546  million. 
Assuming  commercial  beef  production 
of  about  26  billion  pounds  for  the  35 
million  head  of  cattle  included  in  the 
Sparks/C^BW  estimates,  estimated  costs 
per  pound  are  SO. 01 7  to  SO. 021.  Davis 
estimates  costs  of  Sll  million  per  plant 
for  the  43  largest  beef  packing  plants, 
resulting  in  a  national  total  of  $473 
million.  Assuming  that  these  plants 
account  for  about  90  percent  of  total 
U.S.  commercial  beef  production  of 
about  27  billion  pounds  in  2002,  this 
estimated  cost  works  out  to  $0.0195  per 
pound. 

USDA  expects  that  intermediaries 
will  face  increased  costs  associated  with 
tracking  cattle  and  the  covered  beef 
commodities  produced  from  these 
animals  and  then  providing  this 
information  to  subsequent  purchasers, 
which  may  be  other  intermediaries  or 
covered  retailers.  Plain  and  Grimes 
estimate  that  88.7  percent  of  the  supply 
of  steaks  and  roasts  and  75.5  percent  of 
the  beef  trimmings  used  to  produce 
ground  beef  for  U.S.  consumption  were 
U.S.  born,  raised,  and  slaughtered  beef 
in  2002  (Ref.  7).  Thus,  substantial 
portions  of  the  beef  supply  are  from 
sources  not  meeting  the  definition  of 
U.S.  born,  raised,  and  slaughtered. 
Consequently,  incremental  costs  for  beef 
packers  likely  will  include  additional 
capital  and  labor  expenditures  to  enable 
cattle  from  different  origins  to  be 
segregated  for  slaughter,  fabrication,  and 


processing  Considering  the  costs  likelv 
to  be  faced  by  intermediaries  in  the  beef 
sector,  USDA  adopts  $0.02  per  pound  as 
an  estimate  of  upper  range  costs,  which 
is  consistent  with  estimates  from  the 
available  studies.  Total  upper  range 
costs  are  thus  estimated  at  S538  million. 

Sparks/CBW  estimates  costs  of  $0.09 
to  $0.12  per  pound  for  beef  retailers, 
with  a  total  of  $805  million  estimated 
for  8  billion  pounds  of  beef  sold 
assuming  a  cost  of  $0.10  per  pound. 
FSIS  estimates  the  cost  of  retail  labeling 
at  approximately  $0,005  per  package 
(Ref.  31),  which  is  strictly  the  cost  to 
apply  a  label  and  does  not  include  costs 
such  as  recordkeeping  or  product 
segregation  and  tracking.  Davis 
estimates  total  costs  of  $428,500  per 
retail  store  to  implement  mandatorv' 
COOL  for  beef  alone,  for  a  total  of  $4.6 
billion  nationally.  Several  supermarket 
retailers  commented  on  the  guidelines 
for  voluntary  country  of  origin  labeling 
(67  FR  63367)  and  estimated  costs  to 
implement  countrv'  of  origin  labeling  at 
about  $26,000  to  $54,000  per  store  for 
all  covered  commodities  (Refs.  32,  33, 
and  34),  These  estimates  are  an  order  of 
magnitude  less  than  Davis'  estimated 
cost  per  store,  suggesting  that  the 
estimate  of  $428,500  per  store  for  beef 
alone  is  substantially  overstated.  A 
comment  from  another  retailer 
estimated  costs  of  $0,075  to  $0.08  per 
pound  just  for  labeling  and 
recordkeeping  for  beef,  pork,  and 
seafood  at  retail  (Ref.  35).  USDA  adopts 
$0.10  per  pound  as  an  upper  range 
estimate  of  implementation  costs  for 
beef  retailers,  for  a  total  of  $780  million. 
This  figure  reflects  the  costs  for 
individual  package  labels,  meat  case 
segmentation,  record  keeping  and 
information  technology  changes,  labor, 
training,  and  auditing.  In  addition,  there 
likely  will  be  increased  costs  for  in-store 
butcher  department  operations  related 
to  cutting,  repackaging,  and  grinding 
operations. 

Total  costs  for  affected  entities  in  the 
beef  sector  are  thus  estimated  at  $1,7 
billion. 

For  pork  producers,  Sparks/CBW 
estimates  costs  at  approximately  $1  per 
head  for  all  types  of  production  systems, 
Sparks/CBW  takes  into  account  cost 
efficiencies  associated  with  integrated 
production  and  processing  systems  and 
large-scale  production.  Hayes  and 
Meyer  estimate  costs  at  $2  per  head  for 
all  producers.  Both  the  Sparks/CBW  and 
the  Hayes  and  Meyer  studies  appear  to 
account  credibly  for  the  cost  increases 
that  pork  producers  are  likely  to 
encounter.  Therefore,  USDA  adopts  the 
midpoint  of  the  per-head  costs 
estimated  by  these  two  studies  as  the 
estimated  upper  range  costs  for  pork 


producers.  With  annual  slaughter  of 
100.3  million  head,  total  costs  for 
producers  are  estimated  at  $150  million. 
For  processors,  Sparks/CBW  estimates 
costs  at  $2  to  $6  per  head  for  non- 
integrated  hog  packers,  $0.50  per  head 
for  vertically  integrated  hog  production 
and  packing  systems  (including  costs 
associated  with  hog  production),  and  $2 
per  head  for  sows  and  boars.  In  the 
Sparks/CBW  study,  vertically  integrated 
systems  account  for  approximately  26 
percent  of  total  slaughter  hog 
production.  For  all  processors,  the 
Sparks/CBW  study  estimates  total  costs 
of  $158  million  to  $450  million, 
assuming  that  half  of  the  costs  per  head 
for  vertically  integrated  production  and 
packing  accrue  to  the  packing  operation. 
Based  on  2002  commercial  pork 
production,  the  Sparks/CBW  cost 
estimates  range  from  $0,008  to  $0,023 
per  pound.  Hayes  and  Meyer  estimate 
processing  costs  at  $6.10  per  head  for  all 
packers,  which  implies  total  costs  of 
$612  million  based  on  slaughter  of  100.3 
million  head  or  costs  of  $0,031  per 
pound  based  on  2002  commercial  pork 
production.  USDA  believes  that  upper 
range  costs  for  all  pork  sector 
intermediaries  (including  handlers, 
processors,  and  wholesalers)  will  be 
similar  to  costs  for  beef  sector 
intermediaries.  USDA  therefore 
estimates  upper  range  costs  for  pork 
industry  intermediaries  at  $0.02  per 
pound,  for  a  total  of  $368  million. 

For  retailers,  Sparks/CBVV  estimates 
costs  for  pork  at  $0,055  per  pound  at  the 
retail  store  level  and  $0,02  to  SO. 03  per 
pound  at  the  retail  distribution  center, 
for  a  total  of  $0,075  to  $0,085  per  pound 
at  the  retail  level.  Hayes  and  Meyer 
estimate  retail  costs  at  $1,87  per  animal, 
or  $0.01  per  pound.  As  noted 
previously,  FSIS  estimates  the  cost  of 
retail  labeling  at  approximately  SO. 005 
per  package  for  the  label  alone  (Ref.  31). 
Taking  these  sources  into  consideration, 
USDA  estimates  upper  range  costs  for 
retailers  of  pork  at  $0.07  per  pound. 
USDA's  upper  range  per-pound  cost 
estimate  for  pork  is  lower  than  for  beef 
primarily  to  reflect  the  higher  costs 
incurred  by  in-store  grinding  operations 
to  produce  ground  beef.  Although 
ground  pork  may  also  be  produced  in- 
store,  most  ground  pork  is  processed 
into  sausage  and  other  products  not 
covered  by  the  proposed  rule.  Total 
estimated  costs  for  pork  retailers  are 
$155  million.  Total  upper  range  costs 
for  the  pork  sector  are  estimated  at  $673 
million. 

USDA  did  not  identifv-  any 
quantitative  analyses  of  costs  of 
mandatory  COOL  on  the  lamb  industry, 
other  than  the  paperwork  burden 
estimates  developed  by  VanSickle,  et  al. 
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(Ref.  5).  To  obtain  an  estimate  of  the 
upper  range  on  implementation  costs  for 
iamb  producers,  USDA  assumed  that 
cost  impacts  on  a  per-unit  basis  would 
fall  between  costs  facing  beef  producers 
and  pork  producers.  Lamb  production  is 
similar  to  beef  production  in  several 
ways.  Both  sheep  and  cattle  are 
ruminants,  with  breeding  stock  and 
young  animals  typically  raised  on  open 
pasture  and  rangelands.  and  slaughter 
animals  typic:allv  finished  on  grain- 
based  diets  in  confined  feeding 
operations.  Cows  normally  produce  one 
calf,  while  sheep  normallv  produce  one 
or  two  lambs.  In  other  respects,  lamb 
production  is  similar  to  pork 
production.  These  two  industries  have 
similar  numbers  of  producers — about 
64.000  sheep  and  lamb  producers  versus 
67.000  hog  and  pig  producers  (Table  1). 
Slaughter  animals  of  both  species  are 
marketed  at  about  the  same  age,  about 
6  months.  Because  both  lambs  and  pigs 
are  slaughtered  at  a  relativelv  voung  age. 
the  animals  typically  do  not  change 
ownership  several  times,  as  is  most 
often  the  rase  with  cattle.  LISDA 
believes  that  per-head  costs  for  lamb 
producers  will  be  considerably  less  than 
for  beef  producers  but  higher  than  for 
pork  producers.  USDA  assumes  that 
upper  range  costs  per  head  for  lamb 
producers  will  be  S4.50  per  head,  which 
is  three  times  the  per-head  costs 
assumed  for  pork  producers  and  less 
than  half  the  costs  assumed  for  beef 
[iroducers.  Total  upper  range  costs  for 
lamb  producers  are  estimated  at  Si 5 
million 

USDA  assumes  that  intermediaries  in 
the  lamb  sector  will  face  per-pound 
costs  similar  to  costs  faced  by  beef  and 
pork  sector  intermediaries,  which  are 
estimated  at  SO. 02  per  pound.  Total 
costs  for  lamb  sector  intermediaries  are 
thus  estimated  at  S7  million. 

I'SDA  believes  that  costs  to  retailers 
for  lamb  will  be  similar  to  costs  borne 
for  pork,  which  was  estimated  at  SO. 07 
per  pound.  Total  upper  range  costs  for 
retailers  of  lamb  are  estimated  at  S9 
million. 

-Summing  the  upper  range  estimates 
for  producers,  intermediaries,  and 
retailers  results  in  estimated  upper 
range  costs  of  S32  million  for  the  lamb 
industry. 

Regarding  potential  cost  impacts  of 
mandatorv  COOL  on  the  fish  and 
seafood  sector.  Sparks/CBVV  conducted 
the  onlv  quantitative  assessment 
identified  by  USDA.  Sparks/CBW 
estimates  negligible  costs  for  producers. 
SO  005  per  pound  for  processors  and 
wholesalers,  and  SO. 05  to  SO. 07  per 
pound  for  retailers. 

USDA  believes  that  costs  to  fish  and 
seafood  producers  will  be  higher  than 


projected  by  Sparks/CBVV,  which 
estimates  total  costs  of  $1  million.  For 
wild-caught  fish,  producers  will  need  to 
maintain  and  transfer  records  on  where 
fish  are  harvested  and  also  transfer 
information  on  whether  the  vessel  is 
U.S.  flagged.  Fish  farming  operations 
will  need  to  maintain  and  transfer 
information  regarding  the  location  of 
production  and  of  the  origin  of  fish  into 
the  operation.  USDA  expects  that  fish 
and  seafood  producers  will  incur  about 
half  of  the  cost  faced  by  processors  and 
wholesalers.  Producers  will  need  to 
provide  information  on  the  products 
they  sell  while  processors  and 
wholesalers  will  need  to  track 
information  on  products  that  they  both 
purchase  and  sell.  Sparks/CBW 
estimates  costs  at  SO. 005  per  pound  for 
fish  and  seafood  processors  and 
wholesalers,  so  half  of  this  amount  is 
SO. 0025  per  pound.  Total  upper  range 
costs  for  fish  and  seafood  producers  are 
thus  estimated  at  $19  million. 

USDA  adopts  SO. 005  per  pound  as  an 
upper  range  estimate  of  costs  for 
intermediaries  in  the  fish  and  seafood 
sector,  which  is  the  Sparks/CBW 
estimate  for  processors  and  wholesalers. 
Processors  will  need  to  collect  country 
of  origin  information  from  producers, 
maintain  this  information,  and  supply 
this  information  to  other  intermediaries 
or  directly  to  retailers.  In  addition,  there 
may  need  to  be  segregation  ef  the 
product  before  and  after  processing  to 
facilitate  tracking  of  country  of  origin 
identity.  There  will  also  be  labeling 
costs  associated  with  providing  country 
of  origin  information  on  consumer- 
ready  packs  of  frozen  and  fresh  fish  that 
are  labeled  by  processors^  Total  upper 
range  costs  for  fish  and  seafood 
intermediaries  are  thus  estimated  at  S21 
million. 

At  the  ret^l  level.  Sparks/CBW 
estimates  cdsts  of  $0.05  to  $0.07  per 
pound  for  fish  and  seafood.  USDA 
adopts  the  higher  end  of  this  range  as  an 
upper  range  estimate  of  costs  for 
retailers  of  fish  and  seafood.  The  upper 
range  estimate  of  SO. 07  per  pound  is 
consistent  with  the  costs  estimated  for 
pork  and  lamb  at  retail,  and  results  in 
total  upper  range  costs  of  $159  million 
for  retailers  of  fish  and  seafood. 

Total  upper  range  costs  for  fish  and 
seafood  are  estimated  at  SI  18  million. 

As  with  fish  and  seafood.  Sparks/ 
CBW  is  the  only  quantitative  study  of 
the  costs  of  mandatory  COOL  for 
perishable  agricultural  commodities  of 
which  USDA  is  aware.  Sparks  estimates 
total  costs  of  $20  million  for  fruit  and 
vegetable  producers,  $34  million  for 
processors  and  wholesalers,  and  $1.5 
billion  to  $3  billion  for  retailers. 


USDA  agrees  with  Sparks/CBW  that 
costs  of  mandatory  COOL  for  fruit  and 
vegetable  producers  will  be  relatively 
small,  but  believes  that  the  Sparks/CBW 
estimate  is  too  low.  Although  producers 
maintain  many  of  the  types  of  records 
that  will  be  required  to  substantiate  U.S. 
origin  claims,  USDA  believes  that  this 
information  is  not  universally 
transferred  by  producers  to  purchasers 
of  their  products.  Producers  will  have  to 
supply  this  type  of  information  in  a 
format  that  allows  handlers  and 
processors  to  maintain  countrv  of  origin 
information  so  that  it  can  be  accurately 
transferred  to  retailers.  USDA  estimates 
upper  range  costs  of  $0.00025  per 
pound  for  producers  for  fruits  and 
vegetables  to  make  and  substantiate 
COOL  claims,  which  equates  to  $0.01 
for  a  40  pound  container.  Total  upper 
range  costs  for  fruit  and  vegetable 
producers  are  estimated  at  S35  million. 

As  with  fruit  and  vegetable  producers, 
Sparks/CBW  estimates  relatively  small 
costs  for  processors  and  wholesalers. 
USDA  believes  that  fresh  and  frozen 
fruit  and  vegetable  intermediaries  will 
incur  higher  costs  than  those  estimated 
by  Sparks/CBW  to  implement  the 
proposed  rule.  USDA  believes  that  fruit 
and  vegetable  intermediaries  will 
shoulder  a  sizeable  portion  of  the 
burden  of  tracking  and  substantiating 
country  of  origin  information. 
Intermediaries  will  need  to  obtain 
information  to  substantiate  COOL 
claims  by  producers  and  suppliers; 
maintain  COOL  identity  throughout 
handling,  processing,  and  distribution; 
and  supply  retailer  with  COOL 
information  through  product  labels  and 
records.  USDA  estimates  that  the  cost  of 
these  activities  will  be  $0,005  per  pound 
for  fruit  and  vegetable  sector 
intermediaries,  resulting  in  total 
estimated  costs  of  $580  million. 

Sparks/CBW  estimates  costs  of  $0.03 
to  $0.06  per  pound  for  retailers  of  fresh 
and  frozen  fruits  and  vegetables.  USDA 
believes  that  costs  at  retail  will  be  lower 
than  estimated  by  Sparks/CBW.  The 
Sparks/CBW  study  reflects  information 
that  was  available  subsequent  to  the 
release  of  the  voluntary  COOL 
guidelines,  which  included  mixed 
products  as  covered  commodities 
required  to  be  labeled.  Mixed  products 
comprised  of  two  or  more  covered 
commodities  are  defined  as  processed 
items  in  this  proposed  rule,  and  thus  do 
not  require  country  of  origin  labels. 
Based  on  comments  received  bv  USDA. 
costs  for  providing  country  of  origin 
information  for  mixed  products  would 
be  high.  Examples  of  mixed  products 
prepared  at  retail  stores  include  mixed 
fruit  cups,  vegetable  trays,  and  salads. 
Because  these  mixed  products  will  not 
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require  the  tracking,  identification,  and 
recordkeeping  that  will  be  needed  for 
covered  commodities.  l^SDA  believes 
that  per-unit  costs  for  implementation  of 
the  proposed  rule  will  be  lower  than 
would  be  the  case  under  the  voluntary 
COOL  guidelines. 

As  discussed  above,  USDA  believes 
that  intermediaries  will  bear  a  portion  of 
the  burden  of  COOL  tracking  and 
labeling,  which  will  lower 
implementation  costs  for  retailers. 
L'SDA  believes  that  virtually  all  frozen 
fruits  and  vegetables  will  be  labeled  by 
suppliers,  thus  imposing  minimal 
incremental  costs  for  retailers.  In 
addition,  a  high  proportion  of  fresh 
fruits  and  \egetables  arrive  at  retail  with 
labels  or  stickers  that  may  be  used  to 
provide  COOL  information.  L'SDA 
believes  that  fresh  fruit  and  vegetable 
suppliers  will  provide  COOL 
information  on  these  labels  and  stickers, 
again  imposing  minimal  incremental 
costs  for  retailers.  Overall,  USDA 
assumes  that  upper  range  costs  for 
retailers  will  be  SO. 01 5  per  pound  of 
fresh  and  frozen  fruits  and  vegetables, 
for  a  total  of  S720  million. 

USDA  identified  no  quantitative 
studies  of  the  costs  of  mandatory 


labeling  on  the  peanut  sector.  The 
implementation  costs  for  peanut  farmers 
are  assumed  to  be  similar  to  costs 
incurred  by  fruit  and  vegetable  farmers, 
because  both  groups  of  growers  likely 
maintain  similar  types  of  records  and 
information  that  will  be  needed  to 
substantiate  country  of  origin  claims.  As 
with  fruits  and  vegetables,  peanut 
farmers  deliver  raw  product  to 
intermediaries  for  processing  and 
processors  distribute  product  to 
wholesalers  for  distribution  to  retail  and 
other  outlets.  Lacking  additional 
information  on  implementation  costs. 
USDA  anticipates  that  upper  range  costs 
for  the  peanut  sector  will  be  similar  to 
costs  faced  by  the  fresh  and  frozen  fruit 
and  vegetable  sector.  Therefore.  USDA 
estimates  that  costs  per  pound  for  each 
segment  of  the  industry  will  be  the 
same:  SO. 00025  for  producers.  $0,005  for 
intermediaries  and  SO. 01, 5  for  retailers. 
As  a  result.  USDA  estimates  upper  range 
costs  for  the  peanut  industry  of  Si 
million  for  producers.  S4  million  for 
intermediaries,  and  S3  million  for 
retailers,  for  a  total  of  S8  million. 

USDA  estimates  total  upper  range 
incremental  costs  for  this  proposed  rule 
of  $589  million  for  producers.  $1,517 


million  for  intermediaries,  and  $1,787 
million  for  retailers  for  the  first  year. 
Total  upper  range  incremental  costs  for 
all  supply  chain  participants  are 
estimated  at  $3.9  billion  for  the  first 
year. 

There  are  wide  differences  in  average 
estimated  implementation  costs  for 
individual  entities  in  different  segments 
of  the  supply  chain  (Table  6).  At  the 
lower  range,  costs  are  estimated  at  an 
average  of  $180  per  producer,  $4,048 
per  intermediary,  and  $49,581  per 
retailer  at  the  firm  level.  At  the 
establishment  level,  lower  range  costs 
are  estimated  at  an  average  of  $180  per 
producer.  $3,443  per  intermediar\-,  and 
$6,018  per  retailer.  With  the  exception 
of  a  small  number  of  fishing  operations, 
producer  operations  are  single- 
establishment  firms.  Thus,  average 
estimated  costs  per  firm  and  per 
establishment  are  the  same  after 
rounding  to  the  nearest  dollar.  Retailers 
subject  to  the  proposed  rule  operate  an 
average  of  just  over  eight  establishments 
per  firm.  As  a  result,  average  estimated 
costs  per  retail  firm  also  are  just  over 
eight  times  larger  than  average  costs  per 
establishment. 


Table  6,— Estimated  First-Year  Implementation  Costs  Per  Firm  and  Establishment 


Lower  range 
firm 


Costs  per 
establishment 


Upper  range 
firm 


Costs  per 
establishment 


Pioducer  . ... 
Intermediary 
Retailer 


$180 

4,048 

49.581 


$180 
3.443 
6.018 


S443 

50.086 

396,089 


$443 
42.602 

48.073 


At  the  upper  range,  average  estimated 
implementation  costs  per  producer 
remain  relatively  small  at  S443. 
Estimated  costs  for  intermediaries  are 
substantially  larger,  averaging  $50,086 
per  firm  and  S42,602  per  establishment. 
At  an  average  of  S48.073.  retailers  have 
the  highest  average  estimated  costs  per 
establishment.  Retailers  also  have  the 
highest  average  estimated  costs  per  firm, 
S396,089. 

Whether  at  the  lower  or  upper  range 
of  estimated  costs,  the  costs  per  firm 
and  per  establishment  represent 
industry  averages  for  aggregated 
segments  of  the  supply  chain.  Large 
firms  and  establishments  likely  will 
incur  higher  costs  relative  to  small 
operations  due  to  the  volume  of 
commodities  that  they  handle  and  the 
increased  complexity  of  their 
operations.  In  addition,  different  types 
of  businesses  within  each  segment  are 
likely  to  face  different  costs.  Thus,  the 
range  of  costs  incurred  by  individual 
businesses  within  each  segment  is 
expected  to  be  large,  with  some  firms 


incurring  only  a  fraction  of  the  average 
costs  and  other  firms  incurring  costs 
many  times  larger  than  the  average. 
Comments  submitted  by  retailers  on  the 
voluntary'  guidelines  (67  FR  63367) 
suggest  that  USDA's  range  of  average 
estimated  costs  per  store  is  reasonable. 
These  firms  estimated  costs  at 
approximately  S26.000  to  554.000  per 
store,  while  USDA's  range  of  estimated 
costs  is  approximately  $6,000  to  $48,000 
per  store  (Refs.  32.  33.  and  34), 

Average  costs  per  producer  operation 
can  be  calculated  according  to  the 
commodities  that  they  produce  (Table 
7),  Lower  range  costs  average  $190  for 
livestock  operations.  $103  for  fish 
operations,  arid  SlOl  for  fruit,  vegetable, 
and  peanut  operations.  At  the  upper 
range,  average  estimated  costs  are 
lowest  for  peanut  producers  ($101)  and 
highest  for  hog  operations  ($2,241). 


Table  7.— Estimated  First-Year  Im- 
plementation Costs  Per  Pro- 
ducer Operation 


Producer  type 


Lower  range     Upper  range 
costs  costs 


Cattle  

Sheep  

Hogs  

Fish 

Fruit  &  Vege- 
table   

Peanuts 

All  


$356 
231 

2,241 
252 

510 
101 
443 


The  spread  between  the  estimated 
lower  and  upper  range  costs  is  greatest 
for  hog  operations.  The  primary  reason 
for  this  is  that  the  lower  range  cost 
estimate  reflects  estimated 
recordkeeping  burden  and  depends 
primarily  on  the  number  of  operations 
rather  than  the  volume  of  production 
per  operation. 

The  upper  range  cost  estimate  reflects 
estimated  costs  per  head,  and  depends 
primarily  on  the  volume  of  production 
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per  operation.  Because  average 

production  per  hn^  operation  is 
( ompdratively  IcUgc  rolati\^f  to  other 
tvpes  of  producer  operations,  estimated 
u|)per  range  costs  per  hog  producer 
operation  are  relatively  larger. 

The  lower  range  and  upper  range  cost 
estnnates  do  not  reflect  an  absolute 
lower  bound  and  an  absolute  upper 
hfuind  on  rost.s  that  may  be  incurred  bv 
affected  firms  during  the  first  vear  of 
implementation  of  this  proposed  rule. 
Based  on  the  wide  disparity  in 
comments  received  on  the  voluntary 
COOL  guidelines  and  this  rulemaking, 
the  rangf^  of  implementation  costs  for 
the  proposed  rule  span  from  virtually 
nothing  to  many  billions  of  dollars.  ' 
Thus.  USDA  developed  a  range  of  cost 
estimates  that  reflects  its  assessment  of 
costs  that  are  reasonably  likely  to  be 
incurred  during  the  first  year  of 
implementation. 

L'SDA  believes  that  the  major  cost 
drivers  for  the  proposed  rule  occur 
when  livestock  or  covered  commodities 
'are  transferred  from  one  firm  to  another, 
when  li\estock  or  covered  commodities 
are  commingled  in  the  production  or 
marketing  process,  and  when  products 
are  assembled  and  then  redistributed  to 
retail  stores.  In  part,  we  believe  that 
some  requirements  of  the  proposed  rule 
will  be  accomplished  by  firms  using 
essentially  the  same  processes  and 
practices  as  are  currently  used,  but  with 
information  on  countr\'  of  origin  claims 
added  to  the  processes.  This  adaptation 
generallv  would  require  reratively  small 
marginal  costs  for  recordkeeping  and 
identification  systems.  In  other  cases, 
however,  firms  may  need  to  revamp 
current  operating  processes  to 
implement  the  propo.sed  rule.  For 
example,  a  processing  or  packing  plant 
may  need  to  sort  incoming  products  by 
country  of  origin  in  addition  to  weight, 
grade,  color,  or  other  quality  factors. 
This  may  require  adjustments  to  plant 
iiperations,  line  processing,  product 
handling,  and  storage.  Ultimately,  we 
anticipate  that  a  mix  of  solutions  will  be 
implemented  by  industry  participants  to 
effectively  meet  the  requirements  of  the 
proposed  rule.  Therefore,  we  anticipate 
that  direct  incremental  costs  for  the 
proposed  rule  likelv  will  fall  in  the 
middle  to  upper  end  of  the  estimated 
range  of  S582  million  to  S3. 9  billion. 

One  regulatory  alternative  considered 
bv  AMS  would  be  to  narrow  the 
definition  of  a  processed  food  item, 
thereby  increasing  the  scope  of 
commodities  covered  by  the  proposed 
rule.  This  could  be  achie\od.  for 
example,  by  deletmg  from  the  definition 
of  a  processed  food  item  "a  retail  item 
derived  from  a  c:overed  commodity  that 
has  undergone  a  physical  or  chemical 


change,  and  has  a  character  that  is 
different  from  that  of  the  covered 
commodity." 

There  is  insufficient  information 
available  to  determine  the  cost  impacts 
of  expanding  the  number  of  items  that 
would  require  country  of  origin 
labeling.  There  is,  however,  an  indicator 
that  provides  a  partial  picture  of  how 
costs  would  increase  with  a  wider  scope 
of  covered  commodities.  Altering  the 
definition  of  a  processed  food  item  as 
indicated  above  would  expand  the 
scope  of  coverage  to  virtually  all  pork 
items,  many  of  which  would  otherwise 
be  excluded  because  they  have 
undergone  p  physical  or  chemical 
change  such  as  curing  or  smoking.  This 
alternative  would  increase  the  scope  of 
pork  products  required  to  be  labeled  at 
retail  to  virtually  the  entire  carcass.  As 
a  result,  the  pounds  of  pork  requiring 
retail  labeling  would  increase  from  2.2 
billion  pounds  to  5.9  billion  pounds. 
Upper  range  costs  to  retailers  would 
increase  by  $258  million,  a  166  percent 
cost  increase  to  retailers  and  a  38 
percent  cosit  increase  to  the  pork  supply 
chain.  Supply  chains  for  the  other 
covered  commodities  likely  would 
experience  similar  types  of  cost 
increases. 

Another  alternative  for  narrowing  the 
definition  of  a  processed  food  item 
would  be  to  strike  from  the  definition 
the  phrase  'a  covered  commodity  that 
has  been  combined  with  *   *   *  other 
covered  commodities.'"  In  other  words, 
mixed  products  would  require  country 
of  origin  labeling.  This  would  greatly 
increase  the  burden  of  providing  and 
substantiating  country  of  origin 
information.  When  products  are  mixed, 
the  burden  of  tracking  and  identifying 
labeling  information  rises  as  a  multiple 
of  the  number  of  commodities  in  the 
product  and  the  number  of  countries  of 
origin  for  each  commodity.  Given  the 
wide  array  of  mixed  products  available, 
the  range  of  countries  of  origin  for  the 
component  ingredients  and  the  lack  of 
available  data,  quantifying  the  cost 
impacts  of  this  alternative  is  not 
possible.  Nonetheless,  USDA  expects 
that  the  costs  would  be  large. 

A  converse  regulatory  alternative 
would  be  to  broaden  the  definition  of  a 
processed  food  item,  thereby  decreasing 
the  scope  of  commodities  covered  by 
the  proposed  rule.  Accordingly,  such  an 
alternative  would  decrease 
implementation  costs  for  the  proposed 
rule.  At  tha  retail  level  and  to  a  lesser 
extent  at  the  intermediary  level,  cost 
reductions  would  be  at  least  partly 
proportional  to  the  reduction  in  the 
volume  of  production  requiring  retail 
labeling.  Start-up  costs  for  retailers  and 
many  intermediaries  likely  would  be 


little  changed  by  a  narrowing  of  the 
scope  of  commodities  requiring  labeling 
because  firms  would  still  need  to 
modify  their  recordkeeping,  production, 
_  warehousing,  distribution,  and  sales 
systems  to  accommodate  the 
requirements  of  the  proposed  rule  for 
those  commodities  that  would  require 
labeling  under  the  proposed  definitions. 
Ongoing  maintenance  and  operational 
costs,  however,  likely  would  decrease  in 
some  proportion  to  a  decrease  in  the 
number  of  items  covered  by  the 
proposed  rule.  On  the  other  hand, 
implementation  costs  for  the  vast 
majority  of  agricultural  producers 
would  not  be  affected  by  a  change  in  the 
definition  of  a  processed  food  item.  This 
is  because  USDA  assumes  that  virtually 
all  affected  producers  would  seek  to 
retain  the  option  of  selling  their 
products  through  supply  channels  for 
retailers  subject  to  the  proposed  rule. 

USDA  expects  that  further  broadening 
the  definition  of  a  processed  food  item 
would  have  a  relatively  small  impact  on 
the  incremental  cost  estimates. 
Reducing  the  number  of  items  requiring 
labeling  by  expanding  the  definition  of 
a  processed  food  item  would  have  a 
minimal  impact  on  the  estimated  costs 
for  producers  and  intermediaries; 
altering  this  definition  would  have  the 
greatest  impact  on  estimated  retailer 
costs.  However,  the  definition 
developed  for  this  rule  has  taken  into 
account  comments  from  retailers  and 
has  resulted  in  excluding  products  that 
would  be  more  costly  and  troublesome 
for  retailers  to  provide  country  of  origin 
information. 

In  any  case,  little  information  is 
available  to  determine  the  extent  to 
which  the  volume  of  covered 
commodities  changes  under  alternative 
definitions  of  a  processed  food  item. 
Therefore,  there  is  little  basis  for 
quantifying  the  cost  impacts  of  changing 
the  definition. 

Another  alternative  considered  bv 
AMS  would  be  to  require  that  suppliers 
provide  an  affidavit  for  each  transaction 
to  the  immediate  subsequent  recipient 
certifying  that  the  country  of  origin 
claims  and.  if  applicable,  designations 
of  wild  or  farm-raised,  being  made  are 
truthful  and  that  the  required  records 
are  being  maintained.  USDA  does  not 
have  an  estimate  of  the  number  of 
transactions  that  w^ould  be  impacted. 
Assuming,  however,  costs  of  just  $0,001 
per  pound  of  product  sold  by  producers 
and  intermediaries,  and  assuming  that 
commodities  are  transferred  at  least 
twice  between  intermediaries,  costs 
would  increase  by  more  than  S500 
million  compared  to  the  alternative  of 
having  no  affidavits.  This  would  nearly 
double  USDA's  estimated  lower  range 
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costs  for  the  proposed  rule,  and  increase 
the  estimated  upper  range  costs  by  more 
than  12  percent. 

Effects  on  the  economy:  The  previous 
section  estimated  the  direct, 
incremental  costs  of  the  proposed  rule 
to  the  affected  firms  in  the  supply 
chains  for  the  covered  commodities. 
While  these  costs  are  important  to  those 
directh'  involved  in  the  production, 
distribution,  and  marketing  of  covered 
commodities,  they  do  not  represent  net 
costs  to  the  U.S.  economy  or  net  costs 
to  the  affected  entities  for  that  matter. 
Several  analyses  have  examined  the 
potential  market  level  impacts  of  the 
COOL  legislation.  Lusk  and  Anderson 
(Ref.  ,36)  analyzed  the  effects  of 
mandatory  COOL  on  the  U.S.  livestock 
sector  by  varving  the  magnitude  of  the 
incremental  increases  in  costs  and  the 
share  of  these  direct  costs  incurred  by 
the  producer  and  the  combined 
processor/retailer  segments  of  the  beef 
and  pork  sectors.  There  are  similarities 
between  their  approach  and  the 
approach  used  herein,  which  is 
discussed  below.  In  particular,  Lusk  and 
Anderson  examined  market  effects 
stemming  from  a  range  of  incremental 
increases  in  costs  for  the  beef  and  pork 
sectors.  Their  analysis  did  not,  how-ever, 
include  other  covered  commodities, 
such  as  fruit  and  vegetables, 
commodities  directly  affected  by 
changes  in  livestock  production,  like 
corn  and  soybeans,  or  the  effect  of 
mandatory  COOL  legislation  on  the  rest 
of  the  U.S.  economv.  Also,  the  model 
used  by  Lusk  and  Anderson  to  analyze 
the  impacts  on  the  poultr\',  beef  and 
pork  sectors  together  did  not  enable  the 
effects  of  mandatory  COOL  on 
consumers  or  on  U.S.  welfare  to  be 
estimated. 

Grier  and  Kohl  (Ref.  37)  examined  the 
impact  of  mandatory  COOL  on  the  U.S. 
pork  sector.  Their  analysis  assessed 
impacts  on  employment,  the 
environment,  and  hog  production  but 
did  not  do  so  in  an  integrated 
framew  ork.  As  a  result,  their  study  does 
not  account  for  the  pork  sector's 
adjustment  to  changes  in  consumption 
and  production  patterns.  In  addition, 
the  major  impacts  of  their  study  result 
from  their  assumption  that  mandatory 
COOL  would  cause  U.S.  imports  of 
Canadian  feeder  pigs  to  cease.  USDA 
finds  this  assumption  to  be  implausible 
because  there  is  no  credible  evidence 
that  mandator}-  COOL,  at  least  as 
outlined  under  the  proposed  rule,  will 
lead  to  a  cessation  of  the  hog  trade 
between  Canada  and  the  United  States. 

The  results  of  these  analyses,  while 
instructive,  are  limited  in  their 
usefulness  because  they  only  represent 
the  results  from  an  incomplete  or  partial 


adjustment  of  the  agriculture  sector  and 
the  U.S.  economy  to  mandator}'  COOL. 
These  analyses  are  not  comprehensive 
in  their  coverage  of  affected  commodity 
sectors,  focusing  on  the  livestock  sector 
for  instance.  Nor  are  the  analyses 
comprehensive  in  their  depiction  of  the 
linkages  between  the  covered 
commodities  and  the  rest  of  the  U.S. 
economy  and  consequently  their 
depiction  of  the  overall  economic 
adjustments  that  occur  as  a  result  of 
COOL.  Consequently  the  results  from 
these  analyses  are  not  readily 
comparable  to  USDA's  analysis  of  the 
impacts  of  the  proposed  rule  on  the  U.S. 
economy  discussed  below. 

With  respect  to  assessing  the  effect  of 
this  rule  on  the  economy  as  a  whole,  it 
is  important  to  understand  that  a 
significant  portion  of  the  costs  directly 
incurred  by  the  affected  entities  take  the 
form  of  expenditures  for  additional 
production  inputs,  such  as  payments  to 
others  whether  for  increased  hours 
worked  or  for  products  and  services 
provided.  As  such,  these  direct, 
incremental  costs  to  affected  entities  do 
not  represent  losses  to  the  economy  but 
rather  transfers  of  money  from  one 
economic  agent  to  another.  As  a  result, 
the  direct  costs  incurred  by  the 
participants  in  the  supply  chains  for  the 
covered  commodities  do  not  measure 
the  impact  of  this  rule  on  the  economy 
as  a  whole.  Instead,  the  relevant 
measure  is  the  extent  to  which  the 
proposed  rule  reduces  the  amount  of 
goods  and  ser\'ices  that  can  be  produced 
throughout  the  U.S.  economy  from  the 
available  supply  of  inputs  and 
resources. 

Even  from  the  perspective  of  the 
directly  affected  entities,  the  direct, 
incremental  costs  do  not  present  the 
whole  picture.  Initially,  the  affected 
entities  will  have  to  bear  the  full  cost  of 
implementing  the  proposed  rule. 
However,  over  time  as  the  economy 
adjusts  to  the  requirements  of  the 
proposed  rule,  the  burden  facing 
suppliers  will  be  reduced  as  their 
production  level  and  the  prices  they 
receive  change.  What  is  critical  in 
assessing  the  effect  of  this  rule  on  the 
affected  entities  over  the  longer  run  is 
to  determine  the  extent  to  which  the 
entities  are  able  to  pass  these  costs  on 
to  others  and  consequently  how  the 
demand  for  their  commodities  is 
affected. 

Conceptually,  suppose  that  all  the 
increases  in  costs  from  the  proposed 
rule  were  passed  on  to  consumers  in  the 
form  of  higher  prices  and  that 
consumers  continued  to  purchase  the 
same  quantity  of  the  affected 
commodities  from  the  same  marketing 
charmels.  Under  these  conditions,  the 


suppliers  of  these  commodities  would 
not  suffer  any  net  loss  from  the 
proposed  rule  even  if  the  increases  in 
their  operating  costs  were  quite 
substantial.  However,  other  industries 
might  face  losses  as  consumers  may 
spend  less  on  other  commodities.  It  is 
unlikely,  however,  absent  the  proposed 
rule  leading  to  changes  in  consumers" 
preferences  for  the  covered 
commodities,  that  consumers  will 
maintain  their  consumption  of  the 
covered  commodities  in  the  face  of 
increased  prices.  Rather,  consumers  will 
likely  reduce  their  consumption  of  the 
covered  commodities.  The  resulting 
changes  in  consumption  patterns  will  in 
turn  lead  to  changes  in  production 
patterns  and  the  allocation  of  inputs  and 
resources  throughout  the  economy.  The 
net  result,  once  all  these  changes  have 
occurred,  is  that  the  total  amount  of 
goods  and  services  produced  by  the  U.S. 
economy  will  be  less  than  before. 

To  analyze  the  effect  of  the  changes 
resulting  from  the  proposed  rule  on  the 
total  amount  of  goods  and  ser\'ices 
produced  throughout  the  U.S.  economy 
in  a  global  context.  USDA  utilized  a 
computable  general  equilibrium  (CGE) 
model  developed  by  ERS.  The  ERS  CGE 
model  includes  all  the  covered 
commodities  and  the  products  from 
which  they  are  derived,  as  well  as  non- 
covered  commodities  that  will  be 
indirectly  affected  by  the  rule,  such  as 
poultry  and  feed  grains.  Peanuts, 
however,  are  aggregated  with  oilseeds  in 
the  model,  and  there  is  no  meaningful 
way  to  modify  the  model  to  account  for 
the  impacts  of  the  proposed  rule  on 
peanut  production,  processing,  and 
consumption.  The  peanut  sector, 
however,  accounts  for  only  0.2  percent 
to  0.3  percent  of  the  total  estimated 
incremental  costs  for  all  dfrectly 
impacted  entities.  Thus,  omitting  the 
direct  costs  on  the  peanut  sector  is 
expected  to  have  negligible  impacts 
with  respect  to  estimated  impacts  on  the 
overall  U.S.  economv. 

The  ERS  CGE  model  traces  the 
impacts  from  an  economic  "shock,"  in 
this  case  an  incremental  increase  in 
operating  costs,  through  the  U.S 
agricultural  sector  and  the  U.S  economy 
to  the  rest  of  the  world  and  back 
through  the  inter-linking  of  economic 
sectors.  By  taking  into  account  the 
linkages  among  the  various  sectors  of 
the  U.S.  and  world  economies,  a 
comprehensive  assessment  (  an  be  made 
of  the  economic  impact  on  the  U.S. 
economy  of  the  proposed  rule 
implementing  COOL.  The  model  reports 
resulting  economic  changes  after  a  ten- 
year  period  of  adjustment. 

The  results  of  this  analysis  indicate 
that  the  proposed  rule  implementing 
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COOL  after  the  ecmiomv'  has  had  a 
perioii  often  xcars  Id  adjust  will  ha\(' 
a  niiiri'  Imnted  impact  on  the  overall 
I ' .S  e(  iiii()ni\  than  the  direct  costs  for 
the  tir^t  \ear,  alone,  would  suggest. 
I'nder  the  assumption  that  COOL  will 
not  ch.inge  consumers'  preferences  for 
the  covered  commodities,  USDA 
estimates  that  the  overall  costs  to  the 
U.S.  economy  of  the  proposed  rule  will, 
in  terms  of  a  reduction  in  consumers' 
purchasing  power,  range  from  Si 38 
million  to  S596  million.  This  represents 
the  cDst  to  the  U.S.  economy  after  all 
transfers  and  adjustments  in 
con^iiinption  and  production  patterns 
h,i\  I'  i)(  (  urred. 

(  herall  ( Dsts  to  the  U.S.  economy 
after  a  decade  of  adjustment  are 
significantly  smaller  than  the  first-year 
miplementation  costs  to  directlv 
affected  firms  This  result  does  not 
imply  that  the  implementation  costs  for 
directly  affected  firms  have  been 
substantially  reduced  from  the  initial 
estimates.  While  some  of  the  increase  in 


their  costs  will  be  offset  by  reduced 
production  and  higher  prices  over  the 
longer  term,  the  suppliers  of  the  covered 
commodities  will  still  bear  direct 
implementation  costs.  Prior  to  full 
economic  adjustment,  economic 
impacts  on  directly  affected  firms  in  the 
short  term  are  expected  to  be  larger  than 
impacts  on  the  economy  after 
adjustment  has  taken  place. 

USDA  estimates  of  the  overall  costs  to 
the  U.S.  economy  are  based  on  our 
estimates  of  the  incremental  increases  in 
operating  costs  to  the  affected  firms.  The 
model  does  not  permit  supply  channels 
for  covered  commodities  that  require 
country  of  origin  information  to  be 
separated  from  supply  channels  for  the 
same  commodities  that  do  not  require 
country  of  origin  labeling.  Thus,  the 
direct  cost  impacts  must  be  adjusted  to 
accurately  reflect  changes  in  operating 
costs  for  all  firms  supplying  covered 
commoditias.  Table  8  reports  these 
adjusted  estimates  in  terms  of  their 
percentage  of  total  operating  costs  for 


each  of  the  directly  impacted  sectors. 
The  percentages  used  are  ba.sed  on  our 
estimate  of  the  percentage  change  in 
operating  costs  for  the  entire  supplv 
channel  and  are  adjusted  between  the 
various  segments  of  each  covered 
commodities'  supply  chain  (producers, 
processors,  importers,  and  retailers) 
based  on  USDA's  estimate  of  how  the 
costs  of  the  regulation  will  be 
distributed  among  them.  As  a  result,  the 
cost  changes  shown  in  Table  8  onlv 
approximate  the  range  of  direct  cost 
estimates  previously  described. 

In  addition,  USDA  assumes  that 
domestic  and  foreign  suppliers  of  the 
affected  commodities  located  at  the 
same  level  or  segment  of  the  supply 
chain  face  the  same  percentage 
increases  in  their  operating  costs.  In 
reality,  imported  covered  commodities 
likely  would  enjoy  some  measure  of 
competitive  advantage  as  a  portion  of 
those  products  already  enter  the  United 
States  with  countrv  of  origin  labels. 


Table  8.— High  and  Low  Increase  in  Operating  Costs  by  Supply  Chain  Segment  and  Industry 


Low  Cost 

Farm  Supply: 
Domestic 
Imported 

Processing: 
Domestic 
Imported 

Reta:: 

Domestic 
Imported 
High  Cost 

Farm  Supply: 
Domestic 
Imported 

Processing 
Domestic 
Imported 

Retail: 

Domestic 
Imported 


Beef 


Pork  & 
lamb 


Fish 


Fresh 
produce 


Percent  change 


0.50 
0.50 

0.50 
0.50 

0.50 
0.50 


200 
2.00 

2.00 
2.00 

2.00 
2.00 


0.25 
0.25 

0.50 
0.50 

0.50 
0.50 


1.00 
1.00 

2.00 
2.00 

2.00 
2.00 


025 

0  25 

V) 

n 

0.50 
0.50 


1  00 
1.00 

D 
V) 

200 

200 


0.25 
025 

V) 
V) 

0.75 
0.75 


1  00 
1  00 

V) 
V) 

300 
3.00 


'  Not  applicable 


As  discussed  above,  consumption  and 
[)roduction  patterns  will  change  as  the 
incremental  increases  in  operating  costs 
outlined  above  are  passed  on.  at  least 
partially,  to  consumers  in  the  form  of 
higher  prices  by  the  affected  firms.  The 
increases  ir,  the  prices  of  the  covered 
commodities  will  in  turn  cause  exports 
and  di:)mestic  consumption  and 
ultimately  domestic  production  to  fall. 
The  results  of  our  analysis  indicate  that 
U.S.  production  of  all  the  covered 
commodities  combined  will  decline 
from  0.15  percent  to  0.92  percent  and 


that  the  ova-all  price  level  for  these 
commodities  (a  weighted  average  index 
of  the  price?  received  by  suppliers  for 
their  commodities)  will  increase  by  0.06 
percent  to  0.64  percent. 

The  structure  of  the  model  does  not 
enable  changes  in  net  revenues  to 
suppliers  of  the  covered  commodities  to 
be  determined.  Likewise,  the  model 
cannot  be  used  to  determine  the  extent 
to  which  the  reductions  in  production 
arise  from  some  firms  going  out  of 
business  or  all  firms  cutting  back  on 
their  production.  To  provide  an 


indication  of  what  effect  this  will  have 
on  the  suppliers  of  the  covered 
commodities,  USDA  estimated  changes 
in  revenues  using  the  model  results  The 
result  of  this  calculation  shows  that 
revenues  to  suppliers  of  the  covered 
commodities  will  decline  bv  SI  75 
million  to  S195  million. 

The  costs  of  the  proposed  rule, 
however,  will  not  be  shared  equally  by 
all  suppliers  of  the  covered 
commodities.  The  distribution  of  the 
final  costs  of  the  rule  will  be  determined 
by  several  factors  in  addition  to  the 
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direct  costs  of  complying  with  the  rule. 
These  are  the  availability  of  substitute 
products  not  covered  by  the  rule  and  the 
relative  competitiveness  of  the  affected 
suppliers  with  respect  to  other  sectors  of 
the  LVS  and  world  economies. 

Although  the  increases  in  operating 
costs  are  the  initial  drivers  behind  the 
changes  in  consumption  and  production 
patterns  resulting  from  this  rule,  they  do 


not,  as  can  be  seen  by  examining  Table 
9,  determine  which  commodity  sector 
will  be  most  affected.  Table  9  contains 
the  percentage  changes  in  prices, 
production,  exports,  and  imports  for  the 
three  main  segments  of  the  marketing 
chain  by  covered  commodity.  The 
results  are  reported  for  the  low  and  high 
end  of  the  estimated  range  of  increases 
in  incremental  costs.  Table  9  also 


presents  results  for  chicken,  which  is 
not  a  covered  commodity  but  is  a 
substitute  for  beef,  lamb,  and  pork  and 
as  a  result  could  be  significantly 
affected  by  changes  in  consumption  of 
these  products.  As  mentioned 
previously,  in  the  ERS  CGE  model 
peanuts  are  included  with  oilseed 
products.  As  a  result  they  are  not 
included  in  this  analysis. 


Table  9.— Estimated  Impact  of  Proposed  Rule  on  U.S.  Production,  Prices  and  Trade  of  Impacted  Sectors  ^ 


Price 


Production 


Exports 


Imports 


Low  Incremental  Cost; 

Fruits  and  Vegetables 

Cattle  ana  Sheep 

Broilers  

Hogs  

Beef  and  Lamb  

Chicken  

Pork   

Fish  

High  Incremental  Cost: 

Fruits  and  Vegetables 

Cattle  and  Sheep 

Broilers    ,  

Hogs     

Beef  and  Lamb  

Chicken  

Pork  

Fish  


Percent  change  from  the  base  year 


0.11 
0.05 
0.01 
0.06 
0.07 
0.01 
0.06 
0.15 

0.43 
0.24 
0.02 
0.07 
0.27 
0.11 
0.26 
0.64 


0.15 
0.14 
0.01 
-0.07 
-0.15 
0.04 
0.17 
0.26 

-0.49 

-0.33 

0.03 

-0.15 

0.34 

0.07 

-0.39 

-0.92 


0.17 
0.11 
0.00 
0.05 
0.05 
0.01 
-0.09 
-0.12 

-0.62 
-0.37 
-0.00 
-0.16 

0.40 
-0.07 

0.48 
-1.04 


0,20 
-0.06 

0.02 

0.01 
-0.10 

0.03 
-0.12 

0.01 

-0.26 
-0.08 

0.03 
-0.03 
-0.25 

0.16 
-0.08 

0.22 


Fish  and  fruit  and  vegetables  are 
affected  relatively  more  than  the  other 
covered  commodities  even  though  the 
increases  in  incremental  costs  summed 
over  their  entire  supply  chains  are  lower 
than  the  sum  of  the  increases  in 
incremental  costs  for  the  supply  chains 
of  the  other  covered  commodities.  This 
is  because  the  demands  for  fruits  and 
vegetables  and  fish  are  more  responsive 
to  changes  in  prices  than  are  the 
demands  for  the  other  covered 
commodities. 

Demand  for  U.S.  fish  production  is 
particularly  sensitive  to  increases  in 
prices  because  in  the  model,  U.S.  fish 
suppliers  have  less  of  a  competitive 
advantage  over  their  foreign 
counterparts  than  do  the  U.S.  suppliers 
of  the  other  covered  commodities.  As  a 
result,  fish  imports  increase  as  a  result 
of  the  estimated  cost  increases,  causing 
U.S.  production  to  fall  more  (one 
percent)  than  it  would  if  imports  of  fish 


had  declined  similar  to  imports  of  all 
the  other  covered  commodities. 

U.S.  poultry  suppliers  are  also 
affected  by  the  proposed  rule  even 
though  they  are  not  directly  covered  by 
the  rule.  This  is  because  consumers  will 
substitute  chicken  for  beef  and  pork 
when  their  prices  increase  relative  to 
the  price  of  chicken.  Consequently,  the 
increases  in  pork  and  beef  prices  cause 
consumer  demand  to  shift  towards 
chicken.  The  resulting  increase  in 
demand  for  chicken  causes  the  price  of 
both  chicken  and  broilers  and 
ultimately  their  production  to  increase. 

To  put  these  impacts  in  more 
meaningful  terms,  the  percentage 
changes  reported  in  Table  9  were 
converted  into  changes  in  current  prices 
and  quantities  produced,  imported,  and 
exported  (Table  10).  The  base  values 
used  for  calculating  these  changes  are 
the  projected  values  for  2003  as  reported 
in  the  UDSA  Agricultural  Baseline 
Projections  to  2012  (Ref.  38),  except  for 


fish,  which  comes  from  Fisheries  of  the 
United  States,  2001  (Ref.  23).  The  base 
values  in  Table  10  vary  from  those 
reported  in  Table  4  because  they  are 
derived  from  projected  levels  reported 
in  the  USDA  Agricultural  Baseline  for 
2003.  while  values  in  Table  4  represent 
actual  reported  values  for  2002  as 
compiled  by  the  USDA's  National 
Agricultural  Statistical  Service.  Baseline 
values  were  used  to  accommodate  the 
structure  of  the  model. 

Increases  in  prices  for  all  covered 
commodities  are  small,  less  than  one 
cent  per  pound.  Production  changes  are 
similarly  small,  less  than  100  million 
pounds  for  all  covered  commodities 
except  fresh  fruit  and  vegetables,  which 
under  the  high  cost  "shock"  declines  by 
over  a  billion  pounds.  The  declines  in 
production  of  cattle  and  hogs  mirroring 
the  declines  in  beef  and  pork 
production  fall  by  less  than  200.000 
head 
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Table  10. 

Estimated  Changes  in  US. 

Production,  Prices, 

and  Trade  for  Affected 



—    

Commodities 

Indicator 

Units 

Base 

Low  Cost 

High  Cost 

Change 

U.S  Production 

Fruits  & 

Vegetables 

Mi 

^DS 

204.291 

-306     - 

-1,001 

Cattle 

^nc 

.s  Ha  ' 

33978 

-48 

-112 

Broilers 

Mil 

Hd^ 

8,621 

1 

3    ' 

Hogs 

The 

)us  Hd  ^ 

99,194 

-69 

-149 

Bee^ 

Mil 

Lbs. 

25,755 

-39 

-88 

" 

Ch'CKen 

Mil 

Lbs 

32,647 

13 

23 

Pork 

Ml! 

Lbs 

19,442 

-33 

-    -76 

Fish" 

Mil 

Lbs 

10,204 

-27 

-94 

U.S.  Price 

- 

Fruits  & 

Vegetables 

S/L 

D^ 

0  14 

0  0002 

0  0006 

Cattle 

$/c 

wt 

74  00 

0.0370 

0  1776 

Broiiers 

$/V 

D 

035 

0  0000 

0  0001 

Hogs 

$/Cwt 

37  00 

00185 

0  0259 

Beef 

$/Lb. 

3  42 

0  0024 

0  0092 

Chicken 

S'L 

0 

1.60 

00002 

0  0018 

pQrk 

S.^ 

D 

'  2  69 

00016 

0  0070 

f^ISi^ 

$/Lb  ° 

041 

0  0006 

00025 

U.S.  Exports 

* 

Fruits  & 

Vegetables 

Mi, 

Lbs 

60,856 

-    -103 

-377 

Bee' 

Mil 

Lbs 

2,530 

-3 

-10 

Chicken 

Mil 

Lbs 

5.450 

1 

-4 

Pork 

Mil 

Lbs 

1,620 

-3 

-8 

Fish 

Mil 

Lbs 

2,565 

-7 

-27 

U.S.  Imports 

- 

'" 

Fruits  & 

v'egetabies 

Mil 

^DS 

89,186 

-178 

-232 

Bee' 

Mil 

Lbs 

3,305 

-3 

-6 

Chicken 

Mil 

Lbs 

0 

n.a 

n  a 

Po^k 

Ml! 

Lbs 

1,080 

-1 

-1 

Fish 

Mil 

Lbs 

4,102 

0 

9 

Sources  Base  values  for  meat  and  fruits  and  vegetables  come  from  USDA  Agncultural  Baseline 
Projections  to  20' 2   Sta^  Report  WAO3^2003-1    USDA,  Office  of  the  Chie^  Economist  2003 
Changes  are  derived  from  applying  percentage  changes  obtained  from,  the  ERS  CGE  model  to 
the  base  values  ^  Live  animal  estimates  derived  from  baseline  values  for  meat  product  using 
2002  average  dress  weight  fo-  cattle   hogs  and  broilers     "  Base  values  for  fish  come  from 
Fisheries  of  the  United  States,  2001   National  Marine  Fisheries  Service  National  Oceanic  and 
Atmospheric  Administration   US   Department  of  Commerce  2002    "  Fruit  and  vegetable  price 
derived  by  dividing  the  total  value  of  fruit  and  vegetable  production  by  total  quantity  of  fruit  and 
vegetables  produced  as  reported  m  USDA  basehne  for  2003  '^  Fish  price  denved  by  dividing  total 
vaiue  of  commercia  and  aquacuiture  production,  excluding  other,  by  tota  commercial  and 
aquaculture  production 


BILLING  CODE  341(M)2-C 


Federal  Register 'Vol.  68.  No.   210 /Thursday.  October  30.   2003    Proposed  Rules 


61973 


The  estimated  changes  in  prices  and 
production  cause  revenues  for  the  fruit 
and  vegetable  industry  to  decline  an 
estimated  S12  million  to  SIK  million. 
The  estimated  changes  in  production 
and  prices  cause  revenues  to  beef  cattle 
producers  to  fall  S28  million  and 
revenues  from  production  and  sale  of 
beef  to  fall  an  estimated  S70-S62 
million  dollars.  In  addition,  revenues  to 
hog  production  fall  slightlv.  down  $2 
million  to  S8  million  and  revenues  from 
production  and  sale  of  pork  fall  S58 
million  to  S68  million.  Finally,  revenues 
to  the  fish  industr>^  fall  S.5  million  to 
$12  million. 

While  revenues  to  the  suppliers  of  the 
covered  commodities  fall,  revenues  to 
broiler  and  chicken  suppliers  increase. 
This  is  because  the  quantity  of  chicken 
demanded  increases  as  consumers 
reduce  their  consumption  of  beef  and 
pork  in  response  to  the  increase  in 
prices.  The  resulting  changes  in  chicken 
and  broiler  production  and  prices, 
however,  are  relatively  small  (Table  10). 
The  increase  in  both  chicken  and  broiler 
prices  is  less  than  one  c:ent.  while 
broiler  production  increases  by  up  to  1 
million  birds  and  chicken  production 
increases  by  up  to  23  million  pounds. 
The  increases  in  prices  and  production 
will  cause  revenues  for  broiler 
production  to  increase  by  an  estimated 
S3  million  to  ,S8  million  and  revenues 
from  chicken  production  to  increase  an 
estimated  S26  to  S94  million. 

The  increase  in  the  prices  of  all 
affected  commodities  (except  for  fish) 
causes  both  exports  and  imports  to 
decline  (Table  10).  Although  these 
declines  are  small,  they  are  for  the  most 
part  smaller  than  the  declines  in  U.S. 
production  oflhese  commodities, 
except  for  chicken  where  U.S. 
production  increases. 

The  resuhs  presented  here  are  based 
on  one  possible  modeling  framework. 
Consequently,  the  results  depend  on  the 
representation  of  supply  and  demand 
relationships  embedded  in  the  ERS  CGE 
model.  Other  types  of  modeling 
frameworks  likely  would  yield  different 
results.  Unless  these  frameworks, 
however,  are  comprehensive  in  their 
coverage  of  both  covered  commodities 
and  the  linkages  of  these  industries  to 
the  rest  of  the  U.S.  and  world  economy, 
their  results  w-ould  only  represent  the 
outcomes  from  a  partial  or  incomplete 
adjustment  of  the  economy  to  COOL 
While  their  analysis  may  be  useful  for 
identifying  the  key  factors  for 
determining  how  specific  industries  or 
sub-sectors  would  be  affected,  they 
would  not  be  useful  for  determining  the 
effects  of  COOL  on  these  industries  and 
sub-sectors  after  the  U.S.  economy  has 
completely  adjusted. 


Other  CGE  models  that  are  as  detailed 
in  their  coverage  of  the  covered 
commodities  as  the  ERS  model  may  also 
provide  different  results  than  the  ones 
presented  here.  In  particular,  the 
direction  of  change  in  the  prices 
received  by  hog,  cattle  and  fruit  and 
vegetable  product^rs  may  change  if  these 
models  make  a  different  assumption 
about  the  ability  of  firms  to  influence 
input  and  output  prices.  The  ERS  CGE 
model  assumes  that  firms  behave  as 
though  they  have  no  influence  on  either 
their  input  or  output  prices.  On  the 
other  hand,  for  example,  a  model  that 
assumed  that  processors  could  influence 
their  input  and  output  prices  could  find 
that  prices  received  by  agricultural 
producers  decreased  because  processors 
passed  their  cost  increases  down  to  their 
suppliers  rather  than  increase  the  price 
they  charged  their  customers. 

Finally,  the  estimates  of  the  economic 
impact  of  the  proposed  rule  on  the 
United  States  are  based  on  the 
assumption  that  country  of  origin 
labeling  does  not  shift  consumer 
demand  toward  the  covered 
commodities  of  U.S. -origin.  This 
assumption  is  based  on  the  earlier 
finding  that  there  was  no  compelling 
evidence  to  support  the  view  that 
mandatory  country  of  origin  labeling 
will  increase  the  demand  for  U.S. 
products.  Despite  this  lack  of  evidence, 
we  examined  how  much  of  a  shift  or 
increase  in  demand  for  U.S. -origin 
labeled  commodities  would  have  to 
occur  to  offset  the  costs  imposed  on  the 
economy  by  the  proposed  rule.  We 
found  that  consumer  demand  for  the 
covered  commodities  would  have  to 
increase  from  0.4  percent  to  2.1  percent 
to  offset  the  costs  to  the  economy  of 
COOL  as  outlined  in  the  proposed  rule. 

The  0.4  percent  to  2.1  percent 
increase  in  demand  for  covered 
commodities  represents  the  overall 
increase  in  demand  from  all  outlets.  If 
there  were  such  a  demand  increase  for 
domestically  produced  covered 
commodities,  however,  it  would 
presumably  occur  at  those  retailers 
required  to  provide  country  of  origin 
information.  As  previously  discussed, 
USDA  estimates  the  percentage  share  of 
covered  commodities  sold  by  retailers 
subject  to  this  proposed  rule  at  41.4 
percent  of  total  consumption.  This 
suggests  that  demand  at  covered 
retailers  actually  would  have  to  increase 
by  1  percent  to  5.1  percent,  assuming  no 
change  in  demand  at  other  domestic 
outlets  or  in  export  demand. 

As  previously  mentioned,  our 
estimates  of  the  overall  economic  effects 
of  the  proposed  rule  are  derived  from  a 
CGE  model  developed  b\  ERS  The 
results  from  this  model  show  the 


changes  in  production  and  consumption 
patterns  after  the  economy  has  adjusted 
to  the  incremental  increase  in  costs 
(medium  run  results).  In  reality,  such 
changes  occur  over  time  and  the 
economy  does  not  adjust 
instantaneously. 

The  results  of  this  analysis  describe 
and  compare  the  old  production  and 
consumption  patterns  to  the  new  ones, 
but  do  not  reflect  any  particular 
adjustment  process.  In  addition,  these 
results  assume  that  the  only  changes 
that  are  occurring  in  the  agriculture 
sector  or  the  economy  as  a  whole  are 
those  that  are  driven  by  COOL.  The 
purpose  of  using  the  ERS  CGE  model  is 
not  to  forecast  what  prices  and 
production  will  be  over  any  particular 
time  frame,  but  to  explore  the 
implications  of  COOL  on  the  U.S. 
economy  and  capture  the  direction  of 
the  changes. 

The  ERS  CGE  model  is  global  in  the 
sense  that  all  regions  in  the  world  are 
covered.  Production  and  consumption 
decisions  in  each  region  are  determined 
within  the  model  following  behavior 
that  is  consistent  with  economic  theory. 
Multilateral  trade  flows  and  prices  are 
determined  simultaneously  by  world 
market  clearing  conditions.  This  permits 
prices  to  adjust  to  ensure  that  total 
demand  equals  total  supply  for  each 
commodity  in  the  world. 

The  general  equilibrium  feature  of  the 
model  means  that  all  economic 
sectors — agricultural  and  non- 
agricultural — are  included.  Hence, 
resources  can  move  among  sectors, 
thereby  ensuring  that  adjustments  in  the 
feed  grains  and  livestock  sectors,  for 
example,  are  consistent  with 
adjustments  in  the  processed  sectors. 

The  model  is  static  and  this  implies 
that  gains  (or  losses)  from  stimulating 
(or  inhibiting)  investment  and 
productivity  growth  are  not  captured. 
The  model  allows  the  existing  resources 
to  move  among  sectors,  thereby 
capturing  the  effects  of  re-allocation  of 
resources  that  results  due  to  policy 
changes.  However,  because  the  model 
fixes  total  available  resources  it 
underestimates  the  long-run  effects  of 
policies  on  aggregate  output. 

The  ERS  CGE  model  uses  data  from 
the  Global  Trade  Analysis  Project 
(GTAP  database,  version  5.2).  The 
database  represents  the  world  as  of  1997 
and  includes  information  on 
macroeconomic  variables,  production, 
consumption,  trade,  demand  and  supply 
elasticities,  and  policy  measures.  The 
GTAP  database  includes  57 
commodities  and  76  country/regions. 
For  this  analysis,  the  regions  were 
represented  by  the  following  country/ 
regions:  the  United  States,  Canada, 
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Mexico,  the  European  Unian-15  (EU), 
Japan.  AustraHa  and  New  Zealand. 
South  America  (including  Central 
America),  and  the  rest  of  the  World.  The 
agricultural  sector  is  subdivided  into  the 
following  eight  commodity  aggregations: 
food  grains  (rice,  wheat),  feed  grains 
(corn,  barley,  sorghum),  oil  crops 
(oilseeds,  peanuts),  vegetables  and  fresh 
fruits,  other  crops  (sugar,  cotton),  bovine 
cattle  and  sheep,  hogs  and  poultrv.  The 
non-agricultural  sector  is  subdivided 
into  the  following  seven  commodity 
aggregations,  cattle  and  sheep  meats 
(beef  veal,  lamb  and  mutton),  pork. 
chic]<en.  vegetable  oils  and  fats,  other 
processed  food  products,  beverages  and 
tobacco,  and  fish.  The  remaining  sectors 
in  the  database  were  aggregated  into  one 
broad  category  of  manufacturing. 

Regulatory  Flexibility  Analysis 

This  proposed  rule  has  been  reviewed 
under  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.).  The  purpose  of  RPA 
is  to  consider  the  economic  impact  of  a 
proposed  rule  on  small  businesses  and 
evaluate  alternatives  that  would 
accomplish  the  objectives  of  the  rule 
without  unduly  burdening  small  entities 
or  erecting  barriers  that  would  restrict 
their  ability  to  compete  in  the 
marketplace.  AMS  believes  that  this  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  As  such.  AMS  has  prepared  the 
following  regulatory  analysis  of  the 
rule's  likely  economic  impact  on  small 
entities  pursuant  to  the  RFA. 

The  proposed  rule  is  the  direct  result 
of  statutory  obligations  to  implement 
the  COOL  provisions  of  the  Farm  Bill, 
which  amended  the  Act  bv  adding 
.Subtitle  D — Country  of  Origin  Labeling. 

The  CfX)L  provisions  of  the  Farm  Bill 
require  USDA  to  issue  regulations  to 
implement  a  mandatorv  COOL  program 
not  later  than  September  30.  2004.  The 
intent  of  this  law  is  to  provide 
consumers  with  additional  information 
on  which  to  base  their  purchasing 
decisions.  Specifically,  the  law  imposes 
additional  Federal  labeling 
requirements  for  covered  commodities. 
Covered  commodities  include  muscle 
cuts  of  beef  (including  veal),  lamb,  and 
pork;  ground  beef,  ground  lamb,  and 
ground  pork:  farm-raised  fish  and 
shellfish;  wild  fish  and  shellfish: 
perishable  agricultural  commodities 
(fresh  and  frozen  fruits  and  vegetables); 
and  peanuts. 

I  nder  current  Federal  laws  and 
regulations,  country  of  origin  labeling  is 
not  universally  required  for  the 
commodities  covered  by  this  rule.  In 
particular,  labeling  of  U.S.  origin  is  not 
mandatory,  and  labeling  of  imported 


products  at  the  consumer  level  is 
required  only  in  certain  circumstances. 
Thus.  USDA  has  not  identified  any 
Federal  rules  that  would  duplicate  or 
overlap  with  this  proposed  rule. 

Many  aspects  of  the  mandatory  COOL 
provisions  are  prescriptive  and  provide 
little  regulatory  discretion  in 
rulemaking.  The  law  requires  a 
statutorily  defined  set  of  food  retailers 
to  label  the  country  of  origin  of  covered 
commodities.  The  law  also  prohibits 
USDA  from  using  a  mandatory 
identification  system  to  verify  the 
country  of  arigin  of  covered 
commoditias.  However,  the  proposed 
rule  provides  flexibility  in  allowing 
market  participants  to  decide  how  best 
to  implement  mandatory  COOL  in  their 
operations.  In  addition,  market 
participants  other  than  those  retailers 
defined  by  the  statute  may  decide  to  sell 
products  through  marketing  channels 
not  subject  to  the  proposed  rule. 

The  objective  of  the  proposed  rule  is 
to  regulate  the  activities  of  retailers  (as 
defined  by  the  law)  and  their  suppliers 
so  that  retailers  will  be  able  to  fulfill 
their  statutory  obligations.  The 
proposed  rule  requires  retailers  to 
provide  country  of  origin  information 
for  all  the  covered  commodities  that 
they  sell.  It  also  requires  all  firms  that 
supply  covered  commodities  to  these 
retailers  to  provide  the  retailers  with  the 
information  needed  for  them  to 
correctly  label  the  covered  commodities. 
In  addition,  all  other  firms  in  the  supply 
chain  for  the  covered  commodities  are 
potentially  affected  by  the  proposed 
rule,  because  country  of  origin 
information  will  need  to  be  maintained 
and  transferred  along  the  entire  supply 
chain.  In  general,  the  supply  chains  for 
the  covered  commodities  consist  of 
farms,  fishing  operations,  processors, 
wholesalers,  and  retailers.  A  listing  of 
the  number  of  entities  in  the  supply 
chains  for  each  of  the  covered 
commoditi^  can  be  found  in  Table  1. 

Retailers  covered  by  this  proposed 
rule  must  meet  the  definition  of  a 
retailer  as  defined  by  PACA.  The  PACA 
definition  includes  only  those  retailers 
handling  fresh  and  frozen  fruits  and 
vegetables  with  an  invoice  value  of  at 
least  S230,OO0  annually.  Therefore,  the 
number  of  retailers  impacted  by  this 
rule  is  considerably  smaller  than  the 
total  numba-  of  retailers  nationwide.  In 
addition,  there  is  no  requirement  that 
firms  in  the  supply  chain  must  supply 
their  products  to  retailers  subject  to  the 
proposed  rule. 

Because  cxtuntry  of  origin  information 
will  have  to  be  passed  along  the  supply 
chain  and  made  available  to  consumers 
at  the  retail  level,  we  assume  that  each 
participant  n  the  supply  chain  as 


identified  in  Table  1  will  likely 
encounter  recordkeeping  costs  as  well 
as  changes  or  modifications  to  their 
business  practices.  Absent  more 
detailed  information  about  each  of  the 
entities  within  each  of  the  marketing 
channels,  USDA  assumes  that  all  such 
entities  will  be  affected  to  some  extent 
even  though  some  producers  and 
suppliers  may  choose  to  market  their 
products  through  ch.innels  not  subject 
to  the  requirements  of  this  proposed 
rule.  Therefore.  USDA  estimates  that 
approximately  1.377.000  establishments 
owned  by  approximately  1.339,000 
entities  will  be  either  directly  or 
indirectly  impacted  by  this  rule. 

This  proposed  rule  potentially  will 
have  an  impact  on  all  participants  in  the 
supply  chain,  although  the  nature  and 
extent  of  the  impact  will  depend  on  the 
participant's  function  within  the 
marketing  chain.  The  rule  likely  will 
have  the  greatest  impact  on  retailers  and 
intermediaries  (handlers,  processors, 
wholesalers,  and  importers),  while  the 
impact  on  individual  producers  is  likely 
to  be  relatively  small. 

USDA  estimates  direct  incremental 
costs  for  the  proposed  rule  will  likely 
range  from  a  total  of  S582  million  to 
S3. 9  billion. 

There  are  two  measures  used  by  the 
Small  Business  Administration  (SBA)  to 
identif\'  businesses  as  small:  sales 
receipts  or  number  of  employees.  In 
terms  of  sales.  SBA  classifies  as  small 
those  grocery  stores  with  less  than  $23 
million  in  annual  sales  and  specialtv 
food  stores  with  less  than  S6  million  in 
annual  sales  (13  CFR  121.201). 
Warehouse  clubs  and  superstores  with 
less  than  S23  million  in  annual  sales  are 
also  defined  as  small.  SBA  defines  as 
small  those  agricultural  producers  with 
less  than  $750,000  in  annual  sales  and 
fishing  operations  with  less  than  $3.5 
million  in  annual  sales.  Of  the  other 
businesses  potentially  impacted  bv  the 
proposed  rule.  SBA  classifies  as  small 
those  manufacturing  firms  with  less 
than  500  employees  and  wholesalers 
with  less  than  100  employees. 

Retailers:  While  there  are  many 
potential  retail  outlets  for  the  covered 
commodities,  food  stores,  warehouse 
clubs,  and  superstores  are  the  primary 
retail  outlets  for  food  consumed  at 
home.  In  fact,  food  stores,  warehouse 
clubs,  and  superstores  account  for  82.5 
percent  of  all  food  consumed  at  home 
(Ref.  29).  Therefore,  the  number  of  these 
stores  provides  an  indicator  of  the 
number  of  entities  potentially  impacted 
by  this  proposed  rule.  The  1997 
Economic  Census  (Ref.  39)  shows  there 
were  67,916  food  store,  warehouse  club, 
and  superstore  firms  operated  for  the 
entire  year.  Most  of  these  firms. 
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however,  would  not  be  subject  to  the 
requirements  of  this  proposed  rule. 

Retailers  covered  by  this  proposed 
rule  must  meet  the  definition  of  a 
retailer  as  defined  by  PACA.  The 
number  of  such  businesses  is  estimated 
from  PACA  data  (Ref.  18).  The  PACA 
definition  of  a  retailer  includes  only 
those  retailers  handling  fresh  and  frozen 
fruits  and  vegetables  with  an  invoice 
value  of  at  least  S230,000  annually. 
Therefore,  the  number  of  retailers 
impacted  by  this  rule  is  considerably 
smaller  than  the  number  of  food 
retailers  nationwide.  USDA  data 
indicate  that  there  are  4.512  retail  firms 
as  defined  by  PACA  that  would  thus  be 
subject  to  the  proposed  rule.  As 
explained  below,  most  small  food  store 
firms  have  been  excluded  from 
mandatory  COOL  based  on  the  PACA 
definition  of  a  retailer. 

The  1997  Economic  Census  data 
provide  information  on  the  number  of 
food  store  firms  by  sales  categories.  Of 
the  67.916  food  store,  warehouse  club, 
and  superstore  firms,  USDA  estimates 
that  there  are  66,868  firms  with  annual 
sales  meeting  the  SBA  definition  of  a 
small  firm  and  1,048  other  firms.  USDA 
has  no  information  on  the  identities  of 
these  firms,  and  the  PACA  database 
does  not  identify  firms  by  North 
American  Industry  Classification 
System  code  that  would  enable 
matching  with  Economic  Census  data. 
USDA  assumes,  however,  that  all  or 
nearly  all  of  the  1.048  large  firms  would 
meet  the  definition  of  a  PACA  retailer 
because  most  of  these  larger  food 
retailers  likely  would  handle  fresh  and 
frozen  fruits  and  vegetables  with  an 
invoice  value  of  at  least  S230.000 
annually.  Thus,  USDA  estimates  that  77 
percent"(3,464  out  of  4,512)  of  the 
retailers  subject  to  the  proposed  rule  are 
small.  However,  this  is  only  5.2  percent 
of  the  estimated  total  number  of  small 
food  store  retailers.  In  other  words,  an 
estimated  94.8  percent  of  small  food 
store  retailers  would  not  be  subject  to 
the  requirements  of  the  proposed  rule. 

USDA  estimates  retailer  costs  under 
the  proposed  rule  from  a  low  of  $224 
million  to  a  high  of  Si  .8  billion.  Costs 
per  retail  firm  are  estimated  to  range 
from  a  low  of  549,581  to  a  high  of 
$396,089.  At  the  low  end  of  the  range 
of  estimates,  additional  costs  arise  from 
setting  up  and  maintaining  a 
recordkeeping  system,  which  USDA 
expects  will  be  accomplished  by 
modification  of  businesses'  current 
recordkeeping  systems.  Average  startup 
costs  for  setting  up  such  recordkeeping 
systems  are  estimated  at  $1,309  and 
recurring  costs  are  estimated  at  $48,272 
per  retail  firm.  On  an  establishment 
basis,  average  startup  costs  are 


estimated  at  $159  and  recurring  costs 
are  estimated  at  $5,859  per  retail 
establishment.  At  the  high  end  of  the 
range,  implementation  costs  are" 
estimated  at  $48,073  per  retail 
establishment.  Costs  at  the  upper  range 
of  the  range  of  estimates  cannot  be 
disaggregated  into  startup  and  recurring 
costs,  but  rather  represents  total  first- 
year  costs  associated  with 
implementation  of  the  proposed  rule. 
Retailers  will  face  recordkeeping  costs, 
costs  associated  with  supplying  country 
of  origin  information  to  consumers, 
costs  associated  with  segmenting 
products  by  country  of  origin,  and 
possibly  additional  handling  costs. 
These  cost  increases  may  result  in 
changes  to  retailer  business  practices. 
The  proposed  rule  does  not  specify  the 
systems  that  affected  retailers  must  put 
in  place  to  implement  mandatory 
COOL.  Instead,  retailers  will  be  given 
flexibility  to  develop  their  own  systems 
to  comply  with  the  proposed  rule.  There 
are  many  ways  in  which  the  proposed 
rule's  requirements  may  be  met  and 
firms  will  likely  choose  the  least  cost 
method  in  their  particular  situation  to 
comply  with  the  proposed  rule. 

Wholesalers:  Any  establishment  that 
supplies  retailers  with  one  or  more  of 
the  covered  commodities  will  be 
required  by  retailers  to  provide  country' 
of  origin  information  so  that  retailers 
can  accurately  supply  that  information 
to  consumers.  Of  wholesalers 
potentially  impacted  by  the  proposed 
rule.  SBA  defines  those  having  less  than 
100  employees  as  small  Importers  of 
covered  commodities  will  also  be 
impacted  by  the  proposed  rule  and  are 
categorized  as  wholesalers  in  the  data. 

The  2000  Statistics  of  L'.S.  Businesses 
(Ref.  9)  provides  information  on 
wholesalers  by  employment  size.  For 
meat  and  meat  products  wholesalers 
there  is  a  total  of  3.185  firms.  Of  these, 
3.057  firms  have  less  than  100 
employees.  This  provides  information 
that  indicates  that  approximately  96 
percent  of  meat  wholesalers  are 
considered  as  small  firms  using  the  SBA 
definition. 

For  fish  and  seafood  wholesalers  there 
are  a  total  of-2,897  firms.  Of  these,  2.837 
firms  have  less  than  100  employees. 
Therefore,  approximately  98  percent  of 
the  fish  and  seafood  wholesalers  could 
be  considered  as  small  firms 

For  fresh  fruit  and  vegetable 
wholesalers  there  are  a  total  of  5,355 
firms.  Of  these,  5,113  firms  have  less 
than  100  employees,  resulting  in 
approximately  95  percent  of  the  fresh 
fruit  and  vegetable  wholesalers  being 
classified  as  small  businesses. 

In  addition  to  specialty  wholesalers 
that  primarily  handle  a  single  covered 


commodity,  there  are  also  general-line 
wholesalers  that  handle  a  wide  range  of 
products.  We  assume  that  these  general- 
line  wholesalers  likely  handle  at  least 
one  and  possibly  all  of  the  covered 
commodities.  Therefore,  we  include  the 
number  of  general-line  wholesale 
businesses  among  entities  affected  by 
the  proposed  rule. 

The  2000  Statistics  of  U.S.  Businesses 
provides  information  on  general-line 
grocer\'  wholesalers  by  employment 
size.  There  were  3,183  firms  in  total, 
and  2,983  firms  had  less  than  100 
employees.  This  results  in 
approximately  94  percent  of  the  general- 
line  grocery  wholesalers  being  classified 
as  small  businesses. 

In  general,  over  94  percent  of  the 
wholesalers  are  classified  as  small 
businesses.  This  indicates  that  most  of 
the  wholesalers  impacted  by  mandatory 
COOL  may  be  considered  as  small 
entities  as  defined  by  SBA. 

USDA  estimates  that  intermediaries 
(importers  and  domestic  wholesalers, 
handlers,  and  processors)  will  incur 
costs  under  the  proposed  rule  ranging 
from  a  low  of  $123  million  to  a  high  of 
$1,517  billion.  Costs  per  intennediarv' 
firm  are  estimated  to  range  from  a  low 
of  $4,048  to  a  high  of  $50,086.  As  with 
retailers,  lower-range  costs  for 
intermediaries  arise  from  setting  up  and 
maintaining  a  recordkeeping  system 
Average  startup  costs  for  setting  up  such 
recordkeeping  systems  are  estimated  at 
$1,309  and  recurring  costs  are  estimated 
at  $2,739  per  intermediary-  firm.  .Average 
startup  costs  are  estimated  at  $1,113  and 
recurring  costs  are  estimated  at  $2,330 
per  intermediary  establishment.  At  the 
high  end  of  the  range,  implementation 
costs  are  estimated  at  $42,602  per 
intermediary  establishment.  Costs  at  the 
upper  range  of  estimates  cannot  be 
disaggregated  into  startup  and  recurring 
costs,  but  rather  represent  total  first  year 
costs  associated  with  implementation  of 
the  proposed  rule. 

Wholesalers  will  encounter  increased 
costs  in  complying  with  the  mandator^' 
COOL.  Wholesalers  will  likely  face 
increased  recordkeeping  costs,  costs 
associated  with  supplying  countr\'  of 
origin  information  to  retailers,  costs 
associated  with  segmenting  products  by 
country  of  origin,  and  possibly 
additional  handling  costs.  Some  of  the 
comments  received  on  the  voluntary 
guidelines  (67  FR  63367)  from 
wholesalers  and  retailers  have  indicated 
that  retailers  may  choose  to  source 
covered  commodities  from  a  single 
supplier  that  procures  the  covered 
commodity  from  only  one  country  in  an 
attempt  to  minimize  the  costs  associated 
with  complying  with  mandator.'  COOL. 
These  changes  in  business  practices 
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could  lead  to  the  hirther  consolidation 
of  firms  in  the  wholesaling  sector.  The 
proposed  rujp  does  not  specifv  the 
systf-ms  that  affected  wholesalers  must 
put  in  place  to  implement  mandatory 
COOL.  Instead,  wholesalers  will  be 
given  flexibility  to  develop  their  own 
systems  to  comply  with  the  proposed 
rule.  There  are  many  ways  in  which  the 
proposed  rule's  requirements  may  be 
met.  In  addition,  wholesalers  have  the 
option  of  supplying  covered 
commodities  to  retailers  or  other 
suppliers  that  are  not  covered  bv  the 
proposed  rule. 

Manufacturers:  Any  manufacturer 
that  supplies  retailers  or  wholesalers 
with  a  covered  commodity  will  be 
required  by  retailers  to  provide  countrv 
of  origin  information  to  retailers  so  that 
the  information  can  be  accurately 
supplied  t(j  consumers.  Most 
manufacturers  of  covered  commodities 
will  likely  print  country  of  origin 
information  on  retail  packages  supplied 
to  retailers.  Of  the  manufacturers 
potentially  impacted  by  the  proposed 
rule.  SBA  defines  those  having  less  than 
500  employees  as  small. 

The  2000  Statistics  of  U.S.  Businesses 
(Ref.  9)  provides  information  on 
manufacturers  by  employment  size.  For 
livestock  processing  and  slaughtering 
there  is  a  total  of  3.098  firms.  Of  these, 
2.981  firms  have  less  than  500 
employees.  This  suggests  that  96 
percent  of  livestock  processing  and 
slaughtering  operations  would  be 
considered  as  small  firms  using  the  SBA 
definition. 

For  seafood  product  preparation  and 
packaging  there  is  a  total  of  741  firms. 
Of  these,  714  have  less  than  500 
employees  and  thus,  96  percent  are 
considered  to  be  smaJl  firms. 

For  frozen  fruit,  juice,  and  vegetable 
manufacturers  there  is  a  total  of  16.3 
firms.  There  are  131  of  these  firms  that 
are  considered  to  be  small.  This  suggests 
that  80  percent  of  the  frozen  fruit,  juice, 
and  vegetable  manufacturers  would  be 
considered  as  small  using  the  SBA 
definition. 

There  are  a  total  of  140  roasted  nuts 
and  peanut  butter  manufacturers.  Of 
these  140  firms,  121  could  be 
considered  as  small.  This  results  in  86 
percent  of  the  operations  being 
considered  small. 

In  general,  approximately  95  percent 
of  the  manufacturers  are  classified  as 
small  businesses.  This  indicates  that 
most  of  the  manufacturers  of  covered 
commodities  impacted  by  the  proposed 
rule  would  be  considered  as  small 
entities  as  defined  bv  SBA. 

Manufacturers  are  included  as 
intermediaries  and  additional  costs  for 
these  firms  are  discussed  in  the 


previous  settion  addressing 
wholesalers.  Manufacturers  of  covered 
commodities  will  encounter  increased 
costs  in  complying  with  the  mandatory 
COOL.  Manufacturers  like  wholesalers 
will  likely  Bace  increased  recordkeeping 
costs,  costs  associated  with  supplying 
country  of  origin  information  to 
retailers,  costs  associated  with 
segmenting  products  by  country  of 
origin,  and  possibly  additional  handling 
costs.  Soma  of  the  comments  received 
on  the  volutitarv'  guidelines  (67  FR 
63367)  frora  manufacturers  have 
indicated  that  they  may  limit  the 
number  of  sources  from  which  they 
procure  raw  products.  These  changes  in 
business  practices  could  lead  to  the 
further  consolidation  of  firms  in  the 
manufacturing  sector.  The  proposed 
rule  does  n6t  specif\'  the  systems  that 
affected  majiufacturers  must  put  in 
place  to  implement  mandatory  COOL. 
Instead,  majiufacturers  will  be  given 
flexibility  to  develop  their  own  systems 
to  comply  with  the  proposed  rule.  There 
are  many  wiays  in  which  the  proposed 
rule's  requirements  may  be  met. 

Producers:  Producers  of  the  covered 
commodities  fish,  perishable 
agricultural  commodities,  and  peanuts 
are  directly  impacted  by  this  proposed 
rule.  Producers  of  cattle,  hogs,  and 
sheep,  while  not  directly  covered  by 
this  rule  will  nevertheless  be  impacted 
because  covered  meat  commodities  are 
produced  fcom  livestock.  Whether 
directly  or  indirectly  impacted,  these 
producers  will  more  than  likelv  be 
required  by  handlers  and  wholesalers  to 
create  and  maintain  country  of  origin 
information  and  transfer  it  to  them  so 
that  they  can  readily  transfer  this 
information  to  retailers. 

SBA  defines  a  small  agricultural 
producer  as  having  annual  receipts  less 
than  3750,000.  The  1997  Census  of 
Agriculture  (Ref.  16)  shows  there  are 
1.011 ,809  farms  that  raise  beef  cows, 
and  USDA  estimates  that  20,696  of  these 
have  annual  receipts  greater  than 
5750,000.  Thus,  at  least  98  percent  of 
these  beef  dattle  farms  would  be 
classified  as  small  businesses  according 
to  the  SBA  definition. "Similarly,  an 
estimated  93  percent  of  hog  farms 
would  be  considered  as  small  and  an 
estimated  99  percent  of  sheep  and  lamb 
farms  would  be  considered  as  small. 

Based  on  1997  Census  of  Agriculture 
information,  92  percent  of  vegetable 
farms.  94  percent  of  fruit,  nut,  and  berry 
farms,  and  91  percent  of  peanut  farms 
could  be  classified  as  small. 

Based  on  1998  Census  of  Aquaculture 
data,  USDA  estimates  that  at  least  90 
percent  of  0sh  and  shellfish  farming 
operations  are  small. 


Similar  information  on  fishing 
operations  is  not  known  to  exist. 
However,  it  is  assumed  that  the  majority 
of  these  producers  would  be  considered 
as  small  businesses. 

At  the  production  level,  agricultural 
producers  and  fish  harvesters  will  need 
to  create,  if  necessary,  and  maintain 
records  to  establish  countrv  of  origin 
information  for  the  products  they  sell. 
This  information  will  need  to  be 
conveyed  as  the  products  move  through 
the  supply  chains.  In  general,  additional 
producer  costs  includf^  the  cost  of 
establishing  and  maintaining  a 
recordkeeping  system  for  the  country  of 
origin  information,  animal  or  product 
identification,  and  labor  and  training. 
Based  on  USDA's  knowledge  of  the 
affected  industries  as  well  as  comments 
received  on  the  \oluntarv  guidelines  (67 
FR  63367),  USDA  believes  that 
producers  already  have  much  of  the 
information  available  that  could  be  used 
to  substantiate  country  of  origin.  Cattle, 
hog,  and  lamb  and  sheep  producers  may 
have  a  slightly  larger  burden  for 
recordkeeping  than  fruit,  vegetable,  and 
peanut  producers  because  animals  can 
be  born  in  one  country  and  fed  and 
slaughtered  in  another  country. 

The  C(jsts  for  producers  are  expected 
to  be  relatively  limited  and  should  not 
have  a  larger  impact  on  small  producers 
than  large  producers.  Producer  costs  are 
estimated  to  range  from  S235  million  to 
5578  million,  or  an  estimated  SI 80  to 
S443  per  firm.  As  with  other  affected 
businesses,  lower-range  costs  for 
producers  arise  from  setting  up  and 
maintaining  a  recordkeeping  svstem. 
Average  startup  costs  for  setting  up  such 
recordkeeping  systems  are  estimated  at 
S60  and  recurring  costs  are  estimated  at 
S121  per  producer  operation.  In  the  case 
of  producers,  the  firm  and  the 
establishment  are  considered  as  one  and 
the  same,  with  the  exception  of  a  small   . 
number  of  fishing  operations.  Thus, 
costs  per  firm  and  per  establishment  are 
the  same  after  rounding  to  the  nearest 
dollar.  At  the  high  end  of  the  range, 
implementation  costs  are  estimated 
S443  per  producer  operation.  Costs  at 
the  upper  range  of  estimates  cannot  be 
disaggregated  into  startup  and  recurring 
costs,  but  rather  represent  total  first  year 
costs  associated  with  implementation  of 
the  proposed  rule. 

Economic  impact  on  small  entities: 
Information  on  sales  or  employment  is 
not  available  for  all  firms  or 
establishments  shown  in  Table  1. 
However,  it  is  reasonable  to  expect  that 
this  proposed  rule  will  have  a 
substantial  impact  on  a  number  of  small 
businesses.  At  the  wholesale  and  retail 
levels  of  the  supply  chain,  the  efficiency 
of  these  operations  may  be  impacted  as 
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products  are  segregated  in  receiving, 
storage,  processing,  and  shipping 
operations.  For  packers  and  processors 
handling  products  from  multiple 
origins,  there  may  also  be  a  need  to 
operate  separate  shifts  for  processing 
products  from  different  origins,  or  to 
split  processing  within  shifts.  In  either 
case,  costs  are  likely  to  increase. 
Records  will  need  to  be  maintained  to 
ensure  that  accurate  country  of  origin 
information  is  retained  throughout  the 
process  and  to  permit  compliance  and 
enforcement  re\iews. 

Even  if  only  domestic  origin  products 
or  products  from  a  single  country  of 
origin  are  handled,  there  may  be 
additional  procurement  costs  to  source 
supplies  from  a  single  country  of  origin. 
Additional  procurement  costs  may 
include  higher  transportation  costs  due 
to  longer  shipping  distances  and  higher 
acquisition  costs  due  to  supply  and 
demand  conditions  for  products  from  a 
particular  countr\'  of  origin,  whether 
domestic  or  foreign. 

These  additional  costs  may  result  in 
d  number  of  consolidations  within  the 
processor,  manufacturer,  and  wholesaler 
sectors  for  these  covered  commodities. 
Also,  to  comply  with  the  proposed  rule, 
retailers  may  seek  to  limit  the  number 
of  entities  from  which  they  purchase 
covered  commodities. 

Additional  altprnatives  considered: 
As  previously  mentioned,  the  COOL 
provisions  of  the  2002  Farm  Bill  leaves 
very  little  regulatory  discretion  in 
defining  who  is  directly  covered  by  this 
rule.  The  law  e.xplicitly  identifies  those 
retailers  required  to  provide  their 
customers  with  country  of  origin 
information  for  covered  commodities 
(namelv.  retailers  as  defined  bv  PACA). 

The  law  also  requires  that  any  person 
supplying  a  covered  commodity  to  a 
retailer  provide  information  to  the 
retailer  indicating  the  country  of  origin 
of  the  covered  commodity.  Again,  the 
law  provides  no  discretion  regarding 
this  requirement  for  suppliers  of 
covered  commodities  to  provide 
information  to  retailers. 

The  proposed  rule  has  no  mandator}^ 
requirement,  howe\'er.  for  anv  firm 
other  than  statutorily  defined  retailers  to 
make  country  of  origin  claims.  In  other 
words,  no  producer,  processor, 
wholesaler,  or  other  supplier  is  required 
to  make  and  substantiate  a  countn,'  of 
origin  claim  provided  that  the 
commodity  is  not  ultimately  sold  in  the 
form  of  a  covered  commoditv  at  the 
establishment  of  a  retailer  subject  to  the 
proposed  rule.  Thus,  for  example,  a 
processor  and  its  suppliers  may  elect 
not  to  maintain  country  of  origin 
information  nor  to  make  country  of 
origin  claims,  but  instead  sell  products 


through  marketing  channels  not  subject 
to  the  proposed  rule.  Such  marketing 
alternatives  include  foodser\'ice,  export, 
and  retailers  not  subject  to  the  proposed 
rule.  USDA  estimates  that  41.4  percent 
of  U.S.  food  sales  occur  through  retailers 
subject  to  the  proposed  rule,  with  the 
remaining  58.6  percent  sold  by  retailers 
not  subject  to  the  proposed  rule  or  sold 
as  food  away  from  home.  Additionally, 
food  product  sales  into  export  markets 
provide  marketing  opportunities  for 
producers  and  intermediaries  that  are 
not  subject  to  the  provisions  of  the 
proposed  rule. 

Tne  law  provides  no  discretionary' 
authority  for  granting  differing 
implementation  timetables  that  could  be 
used  to  ease  the  burdens  on  small 
entities.  The  law  states  that  retailers 
subject  to  the  statute  are  to  label  covered 
commodities  with  countr\'  of  origin 
information  beginning  September  30. 
2004.  For  retailers  to  meet  this 
requirement,  their  suppliers  will  need  to 
provide  the  necessar\'  information  to  the 
retailers  on  or  before  this  date.  Retailers 
and  their  suppliers  also  will  need  to 
have  the  information  and  records 
necessary  to  substantiate  all  countr\'  of 
origin  claims  ultimately  made  at  subject 
retailers.  In  short,  the  supply  chains  for 
the  covered  commodities  will  need  to 
have  the  necessary  systems  and  records 
in  place  to  enable  valid,  verifiable 
country  of  origin  labeling  by  retailers  of 
covered  commodities  beginning 
September  30,  2004. 

The  proposed  rule  does  not  dictate 
systems  that  firms  will  need  to  put  in 
place  to  implement  the  proposed 
requirements.  Thus,  different  segments 
of  the  affected  industries  will  be  able  to 
develop  their  own  least-cost  systems  to 
implement  COOL  requirements.  For 
example,  one  firm  may  depend 
primarily  on  manual  identification  and 
paper  recordkeeping  systems,  while 
another  may  adopt  automated 
identification  and  electronic 
recordkeeping  systems. 

The  proposed  rule  has  no 
requirements  for  firms  to  report  to 
USDA.  Compliance  audits  will  be 
conducted  by  USDA  at  firms'  places  of 
business.  As  stated  previously,  required 
records  may  be  kept  by  firms  in  the 
manner  most  suitable  to  their  operations 
and  may  be  hardcopy  documents, 
electronic  records,  or  a  combination  of 
both.  In  addition,  the  proposed  rule 
provides  flexibility  regarding  where 
records  may  be  kept.  Such  flexibility 
should  reduce  costs  for  small  entities  to 
complv  with  the  proposed  rule. 

In  effect,  the  proposed  rule  is  a 
performance  standard  rather  than  a 
design  standard.  The  proposed  rule 
requires  that  covered  commodities  at 


subject  retailers  be  labeled  with  country 
of  origin  information,  that  suppliers  of 
covered  commodities  provide  such 
information  to  retailers,  and  that 
retailers  and  their  suppliers  maintain 
records  and  information  sufficient  to 
verify  all  countrv'  of  origin  claims.  The 
proposed  rule  provides  flexibility 
regarding  the  manner  in  which  country 
of  origin  information  may  be  provided 
by  retailers  to  consumers.  The  proposed 
rule  provides  flexibility  in  the  manner 
in  which  required  country  of  origin 
information  is  provided  bv  suppliers  to 
retailers,  and  in  the  marmer  in  which 
records  and  information  are  maintained 
to  substantiate  country  of  origin  claims. 
Thus,  the  proposed  rule  provides  the 
maximum  flexibility  practicable  to 
enable  small  entities  to  minimize  the 
costs  of  the  proposed  rule  on  their 
operations. 

Paperwork  Reduction  Act 

This  proposed  rule  announces  that 
AMS  is  requesting  OMB  approval  for  a 
new  information  collection  and  contains 
information  collection  provisions  that 
are  subject  to  review  bv  OMB  under 
PRA  (44  U.S.C.  3501-3520).  A 
description  of  these  provisions  is  given 
below  with  an  estimate  of  the  armual 
recordkeeping  burden. 

Title:  Recordkeeping  and  Records 
Access  Requirements  for  Producers  and 
Food  Facilities. 

OMB  Number:  0581 -new. 

Type  of  Request:  New  collection. 

Expiration  Date:  Three  years  from  the 
date  of  approval. 

Abstract:  The  country  of  origin 
labeling  provision  in  the  2002  Farm  Bill 
requires  that  specified  retailers  inform 
consumers  as  to  the  countr\'  of  origin  of 
covered  commodities.  This  proposed 
rule  requires  that  records  and  other 
documentary^  evidence  used  to 
substantiate  an  origin  claim  must,  upon 
request,  be  made  available  to  USDA 
representatives  in  a  timely  manner 
during  normal  business  hours  and  at  a 
location  that  is  reasonable  in 
consideration  of  the  products  and  firm 
under  review.  Any  person  engaged  in 
the  business  of  supplying  a  covered 
commodity  to  a  retailer  (i.e..  including 
but  not  limited  to  growers,  distributors, 
handlers,  packers,  and  processors), 
whether  directly  or  indirectly,  must 
make  country  of  origin  information 
available  to  the  retailer  and  must 
maintain  records  to  establish  and 
identify  the  immediate  previous  source 
and  immediate  subsequent  recipient  of 
a  covered  commodity,  in  such  a  way 
that  identifies  the  product  unique  to 
that  transaction,  for  a  period  of  2  years 
from  the  date  of  the  transaction.  For  an 
imported  covered  commodity,  the 
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importer  of  record  as  determined  by 
CIBP.  must  ensure  that  records:  (1) 
Provide  clear  product  tracking  from  the 
port  of  entrv  into  th^^  IJnitt'd  States  to 
the  immediate  subsequent  recipient, 
and  (2)  substantiate  country  of  origin 
claims  and.  if  applicable,  designations 
of  wild  or  farm-raised  and  must 
maintain  such  re[;ords  for  a  period  of  2 
years  from  the  date  of  the  transaction. 
Records  and  other  documentary 
evidence  (e.g..  shipping  receipt  from 
central  warehouse)  relied  upon  at  the 
point  of  sale  to  establish  a  product's 
country  of  origin  and.  if  applicable, 
designation  of  wild  or  farm-raised,  must 
be  maintained  at  the  point  of  sale  or 
otherwise  be  reasonably  available  to  any 
duly  authorized  representative  of  USDA 
at  the  facility  for  at  least  7  davs 
following  the  retail  sale  of  the  product. 
In  addition,  records  which  identif\'  the 


retail  supplier,  the  product  unique  to 
that  transaction,  and  the  country  of 
origin  information,  and.  if  applicable, 
designation  of  wild  or  farm-raised,  must 
be  maintained  for  a  period  of  2  years 
from  the  date  the  origin  declaration  is 
made  at  retail.  Such  records  may  be 
located  at  the  retailer's  point  of 
distribution,  or  at  a  warehouse,  central 
office  or  other  off-site  location. 

Description  of  Recordkeepers: 
Individuals  who  supply  covered 
commodities,  whether  directly  to 
retailers  or  indirectly  through  other 
participants  in  the  marketing  chain,  are 
required  to  establish  and  maintain 
country  of  origin  information  for  the 
covered  commodities  and  supply  this 
information  to  retailers.  As  a  result, 
producers,  handlers,  manufacturers, 
wholesalers,  importers,  and  retailers  of 


covered  commodities  will  be  impacted 
by  this  proposed  rule. 

Burden:  USDA  estimates  that 
approximately  1,377.000  establishments 
owned  by  approximately  1,339.000 
firms  would  be  either  directly  or 
indirectly  impacted  by  this  rule.  In 
general,  the  supply  chain  for  each  of  the 
covered  commodities  includes 
agricultural  producers  or  fish  harvesters, 
processors,  wholesalers,  importers,  and 
retailers.  Imported  products  may  bo 
introduced  at  any  Knel  of  the  supply 
chain.  Other  intermediaries,  such  as 
auction  markets,  may  be  invf)lved  in 
transferring  products  from  one  stage  of 
production  to  the  next.  USDA  estimates 
that  the  proposed  rule's  paperwork 
burden  will  be  incurred  by  the  number 
and  types  of  firms  and  establishments 
listed  in  Table  11  of  this  document. 


Table  1 1  .—Costs  Associated  With  Paperwork  Burden 


Type 


Firms 


Initial  costs 


Producers; 

Cattie  &  Calves  

Sheep  &  Lambs  .7. , 

Hogs  &  Pigs  

Farm-Raised  Fisti  &  Shellfish  

Fishing    . 

FruMs  &  Vegetables  

Peanut  Farming     

Intermediaries 

Stockyards,  Dealers  &  Market  Agencies  ... 

Livestock  Processing  &  Slaughtering  

Meat  &  Meat  Product  Wholesale 

Seafood  Product  Preparation  &  Packaging 

Fish  &  Seafood  Wholesale  , 

Frozen  Fruit  Juice  &  Vegetable  Mfg 

Fresh  Fruit  &  Vegetable  Wholesale  

Roasted  Nuts  &  Peanut  BuHer  Mfg  , 

Peanut  Wholesalers 

General  Line  Grocery  Wholesalers  7.. 

Retailers  

Totals 

Producers     

Handlers  Processors.  &  Wholesalers 

Retailers         , 

Grand  Total  


Establishments 


Maintenance 
costs 


Total  costs 


1,032.670 
64,170 
67.150 
3,540 
76,499 
47.596 
12,221 

7,775 
3,098 
3,185 

741 
2,897 

163 
9.026 

140 

83 

3,183 

4,512 

1 ,303,846 
30.291 
4,512 


1  ,P38,649 


61.847.680 
3,843,208 
4.021 ,683 

212.014 
4,581,605 
2,850,574 

731.928 

10,177,475 

4,055,282 

4,169.165 

969,969 

3,792,173 

213,367 

11,815,034 

183,260 

108.647 

4,166,547 

5,906.208 

78.088,693 

39,650.919 
5,906,208 


123,645.820 


1,032,670 
64,170 
67,150 
3,540 
76,452 
47.596 
12.221 

7.775 

3.358 

3,305 

823 

2,980 

257 

12.879 

159 

83 

3.993 

37.176 

1 ,303,799 
35,612 
37,176 


1 ,376,587 


133.951,509 

8.323.732 

8,710,279 

459.187 

3.305,62 

1.967.230 

505.116 

6,489.500 

56,055,927 

2,758,559 

686.927 

2,487,294 

214,508 

10,749.617 

132.711 

69.277 

3,332  807 

217.802585 

157,222.678 

82,977,128 

217,802.585 


458.002.391 


195,799,189 

12,166,940 

12,731.962 

671,201 

7,887,230 

4,817,804 

1,237  045 

16,666,975 

60  111,209 

6,927.724 

1.656,896 

6,279,467 

427,875 

22,564,651 

315,971 

177,924 

7,499,354 

223,708,793 

235,311,371 
122,628,047 
223,708,793 


581.648.211 


The  impacted  firms  and 
establishments  will  broadly  incur  two 
t\  pes  of  costs.  First,  firms  will  incur 
initial  or  start-up  costs  to  comply  with 
the  proposed  rule.  USDA  assumes  that 
initial  costs  will  be  borne  by  each  firm, 
even  though  a  single  firm  may  operate 
more  than  one  establishment.  Second, 
enterprises  will  incur  additional 
recordkeeping  costs  associated  with 
storing  and  maintaining  records  on  an 
ongoing  basis.  USDA  assumes  that  these 
activities  will  take  place  in  each 
establishment  operated  bv  each  affected 
business. 


With  respect  to  initial  recordkeeping 
costs,  USDA  believes  that  most^ 
producers  currently  maintain  many  of 
the  types  of  records  that  would  be 
needed  to  substantiate  country  of  origin 
claims.  However,  producers  do  not 
typically  record  or  pass  along  country  of 
origin  information  to  subsequent 
purchasers.  Therefore,  producers  will 
incur  some  additional  incremental  costs 
to  record,  maintain,  and  transfer  country 
of  origin  information  to  substantiate 
country  of  origin  claims  made  at  retail. 
Because  much  of  the  necessary 
recordkeeping  is  already  developed 


during  typical  farm,  ranch,  and  fishing 
operations.  USDA  estimates  that  the 
incremental  costs  for  producers  to 
supplement  existing  records  with 
country  of  origin  information  will  be 
relatively  small.  Examples  of  initial  or 
start-up  costs  would  be  any  additional 
recordkeeping  burden  needed  to  record 
the  required  country  of  origin 
information  and  transfer  this 
information  to  handlers,  processors, 
wholesalers,  or  retailers. 

USDA  estimates  that  producers  will 
need  4  hours  to  establish  a  system  for 
organizing  records  to  carryout  the 
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purpose^  of  these  regulations.  This 
additional  time  would  be  required  to 
modih'  existing  recordkeeping  systems 
to  incorporate  any  added  information 
needed  to  substantiate  country  of  origin 
claims.  Although  not  all  farm  products 
ultimately  will  be  sold  at  retail 
establishments  covered  by  this  proposed 
rule.  DSDA  assumes  that  virtually  all 
producers  will  wish  to  keep  their 
marketing  options  as  flexible  as 
possible.  Thus.  USDA  assumes  that  all 
producers  of  covered  commodities  or 
livestock  (in  the  case  of  the  covered 
meat  commodities)  will  establish 
recordkeeping  systems  sufficient  to 
substantiate  country  of  origin  claims. 
USDA  also  recognizes  that  some 
operations  will  require  substantially 
more  than  4  hours  to  establish  their 
recordkeeping  systems.  In  particular. 
USDA  believes  that  livestock 
backgrounders,  stockers,  and  feeders 
will  face  a  greater  burden  in  establishing 
recordkeeping  systems.  These  types  of 
operations  will  need  to  track  countr\'  of 
origin  information  for  animals  brought 
into  the  operation  as  well  as  for  animals 
sold  from  the  operation,  increasing  the 
burden  of  substantiating  country  of 
origin  claims.  Conversely,  operations 
such  as  fruit  and  vegetable  farms  that 
produce  only  U.S.  products  likely  will 
require  little  if  any  change  to  their 
existing  recordkeeping  systems  in  order 
to  substantiate  country  of  origin  claims. 
Overall,  USDA  believes  that  4  hours 
represents  a  reasonable  estimate  of  the 
average  additional  time  that  will  be 
required  across  all  types  of  producers. 
For  producers.  USDA  assumes  that 
the  added  work  needed  to  initially  set 
up  a  recordkeeping  system  for  country 
of  origin  information  is  primarily  a 
bookkeeping  task.  This  task  may  be 
performed  by  independent  bookkeepers, 
or  in  the  case  of  operations  thai  perform 
their  own  bookkeeping,  will  require 
equivalent  skills.  The  Bureau  of  Labor 
Statistics  (BLS)  (Ref.  40)  publishes  wage 
rates  for  bookkeepers,  accounting,  and 
auditing  clerks.  USDA  assumes  that  this 
wage  rate  represents  the  cost  for 
producers  to  hire  an  independent 
bookkeeper.  In  the  case  of  producers 
who  currently  perform  their  own 
bookkeeping.  USDA  assumes  that  this 
wage  rate  represents  the  opportunity 
cost  of  the  producers'  time  for 
performing  these  tasks.  The  lanuary 
2001  wage  rate,  the  most  recent  data 
available,  is  estimated  at  S11.94  per 
hour.  For  this  analysis,  an  additional 
25.4  percent  is  added  to  the  wage  rate 
to  account  for  total  benefits  which 
includes  social  security,  unemployment 
insurance,  workers  compensation,  etc. 
The  estimate  of  this  additional  cost  to 


employers  is  published  by  the  BLS  (Ref. 
40).  At  4  hours  per  firm  and  a  cost  of 
S14.97  per  hour,  initial  recordkeeping 
costs  to  producers  are  estimated  at 
approximately  S78  million  to  modif\' 
existing  recordkeeping  systems  in  order 
to  substantiate  country'  of  origin  claims. 

The  recordkeeping  burden  on 
handlers,  processors,  wholesalers,  and 
retailers  is  expected  to  be  more  complex 
than  the  burden  most  producers  face. 
These  operations  will  need  to  maintain 
country  of  origin  information  on  the 
covered  commodities  purchased  and 
subsequently  furnish  that  information  to 
the  next  participant  in  the  supply  chain. 
This  will  require  adding  additional 
information  to  a  firm's  bills  of  lading, 
invoices,  or  other  records  associated 
with  movement  of  covered  commodities 
from  purchase  to  sale.  Similar  to 
producers,  however,  USDA  believes  that 
most  of  these  operations  already 
maintain  many  of  the  types  of  necessary 
records  in  their  existing  systems.  Thus, 
USDA  assumes  that  country  of  origin 
information  will  require  only 
modification  of  existing  recordkeeping 
systems  rather  than  development  of 
entirely  new  systems. 

The  Label  Cost  Model  Developed  for 
FDA  by  RTl  International  (Refs.  41  and 
42}  is  used  to  estimate  the  cost  of 
including  additional  country'  of  origin 
information  to  an  operation's  records. 
USDA  assumes  a  limited  information, 
one-color  redesign  of  a  paper  document 
will  be  sufficient  to  comply  with  the 
proposed  rule's  recordkeeping 
requirements.  The  number  of  hours 
required  to  complete  the  redesign  is 
estimated  to  be  29  with  an  estimated 
cost  at  Si, 309  per  firm.  While  the  cost 
will  be  much  higher  for  some  firms  and 
lower  for  others.  USDA  believes  that 
SI, 309  represents  a  reasonable  average 
cost  for  all  firms.  Based  on  this.  USDA 
estimates  that  the  initial  recordkeeping 
costs  to  intermediaries  such  as  handlers, 
processors,  and  wholesalers  (importers 
are  included  with  wholesalers)  will  be 
approximately  S40  million,  and  initial 
recordkeeping  costs  at  retail  will  be 
approximately  S6  million. 

The  total  initial  recordkeeping  costs 
for  all  firms  are  thus  estimated  at 
approximately  Si  24  million. 

In  addition  to  these  one-time  costs  to 
establish  recordkeeping  systems, 
enterprises  will  incur  additional 
recordkeeping  costs  associated  with 
storing  and  maintaining  records.' These 
costs  are  referred  to  as  maintenance 
costs  in  Table  11.  Again,  the  marginal 
cost  for  producers  to  maintain  and  store 
any  additional  information  needed  to 
substantiate  country  of  origin  claims  is 
expected  to  be  relatively  small. 


For  wild  fish  harvesters,  fruit  and 
vegetable  producers,  and  peanut 
producers,  country"  of  origin  generally  is 
established  at  the  time  that  the  product 
is  har\'ested,  and  thus  there  is  no  need 
to  track  countn,-  of  origin  information 
throughout  the  production  lifecycle  of 
the  product.  This  group  of  producers  is 
estimated  to  require  an  additional  4 
hours  a  year,  or  1  hour  per  quarter,  to 
maintain  country  of  origin  information. 

Compared  to  wild  fish  har\'esters, 
fruit  and  vegetable  producers,  and 
peanut  producers,  USDA  expects  that 
fish  farmers  and  livestock  producers 
will  incur  higher  costs  to  maintain 
country  of  origin  information.  Wild  fish, 
fruits,  vegetables,  and  peanuts  are 
generally  harvested  once  and  then 
shipped  by  the  producer  to  the  first 
handler.  In  contrast,  farm-raised  fish 
and  livestock  can  and  often  do  move 
through  several  geographically 
dispersed  operations  prior  to  final  sale 
for  processing  or  slaughter.  Cattle,  for 
example,  typically  change  ownership 
between  2  to  3  times  before  they  are 
slaughtered  and  processed.  Fish  and 
livestock  may  be  acquired  from  other 
countries  by  U.S.  producers, 
complicating  the  task  of  tracking 
country  of  origin  information.  Because 
animals  are  frequently  sorted  and 
regrouped  at  various  stages  of 
production  and  may  change  ownership 
several  times  prior  to  slaughter,  country 
of  origin  information  will  need  to  be 
maintained  en  animals  as  they  move 
through  their  lifecycle.  Thus,  USDA 
expects  that  the  recordkeeping  burden 
for  fish  farmers  and  livestock  producers 
will  be  higher  than  it  will  be  for 
producers  of  other  covered 
commodities.  USDA  estimates  that  these 
producers  will  require  an  additional  12 
hours  a  year,  or  1  hour  per  month,  to 
maintain  country  of  origin  records. 
Again,  this  is  an  average  for  all 
enterprises.  Some  will  require 
substantially  more  time,  while  others 
will  require  little  additional  time  to 
maintain  country'  of  origin  information. 

USDA  assumes  that  farm  labor  will 
primarily  be  responsible  for  maintaining 
country  of  origin  information  at 
producers'  enterprises.  NASS  data  (Ref. 
43)  are  used  to  estimate  average  farm 
wage  rates — S8.62  per  hour  for  livestock 
workers  and  S8.24  per  hour  for  other 
crops  workers.  Applying  the  rate  of  25.4 
percent  to  account  for  benefits  results  in 
an  hourly  rate  of  Si 0.81  for  livestock 
workers  and  S10.33  for  other  crops 
workers.  (Wage  rates  for  fish  workers 
were  unavailable,  so  the  average  wage 
rate  for  livestock  workers  is  used.) 
Assuming  1 2  hours  of  labor  per  year  for 
livestock  and  farmed  fish  operations 
and  4  hours  per  year  for  all  other 


I 


61980 


Federal  Register/ Vol.  68,  No.  210 /Thursday.  October  30,  2003 /Proposed  Rules 


operations  rt'sults  in  estimated  total 
annual  niaintfmance  costs  to  producers 
of  .$157  million. 

I  'SDA  expects  that  intermediaries 
MK  h  as  handlers,  processors,  and 
wholesalers  will  face  higher  costs  per 
.■nterprise  to  maint.iin  countrv  of  origin 
information  compared  to  costs  faced  by 
producers.  Much  of  the  added  cost  is 
attributed  to  the  larger  average  size  of 
these  enterprises  compared  to  the 
average  producer  enterprise.  In 
addition,  these  intermediaries  will  need 
to  tr.ick  products  both  coming  into  and 
L^iiin^  out  of  their  businesses. 

With  the  exception  of  livestock 
processing  and  slaughtering 
establishments,  LISDA  estimates  the 
maintenance  burden  hours  for  countrv 
of  origin  recordkeeping  to  be  52  hours 
per  year  per  establishment.  For  this  part 
of  the  supply  chain,  the  recordkeeping 
activities  are  on-going  and  are  estimated 
to  require  an  additional  hour  a  week. 
USDA  expects,  however,  that  livestock 
processing  and  slaughtering  enterprises 
will  experience  a  more  intensive 
recordkeeping  burden.  These 
enterprises  disassemble  carcasses  into 
many  individual  cuts,  each  of  which 
must  maintain  its  country  of  origin 
identity,  in  addition,  businesses  that 
produce  ground  beef,  lamb,  and  pork 
may  commingle  product  from  multiple 
origins,  requiring  careful  tracking  and 
recordkeeping  to  substantiate  the 
country  of  origin  information  provided 
to  retailers.  Maintenance  of  the 
recopdkeeping  system  at  these 
establishments  is  estimated  to  total 
1.040  hours  per  establishment,  or  20 
hours  per  week. 

Maintenance  activities  will  include 
inputting,  tracking,  and  storing  countrv 
of  origin  information  for  each  covered 
commodity.  Since  this  is  mostly  an 
administrative  task,  USDA  estimates  the 
cost  using  the  BLS  wage  rate  for 
administrative  support  occupations 
(512.80  per  hoar  with  an  additional  25.4 
percent  added  to  cover  overhead  costs 
for  a  total  of  SI 6.05  per  hour).  This 
occupation  category  includes  stock  and 
inventor>'  clerks  and  record  clerks. 
Coupled  with  the  assumed  hours  per 
establishment,  the  resulting  total  annual 
maintenance  costs  to  handlers, 
processors,  and  wholesalers  and  other 
intermediaries  are  estimated  at 
approximately  SH.i  million. 

Retailers  will  need  to  supply  country 
ot  origin  information  for  each  covered 
conimoditv  sold  at  each  store. 
Therefore,  additional  recordkeeping 
maintenance  costs  are  believed  to 
iin[iact  each  establishment.  Because 
trarking  of  the  covered  commodities 
will  he  done  daily,  USDA  believes  that 
an  additional  hour  of  recordkeeping 


activities  for  country  of  origin 
information  will  be  incurred  daily  at 
each  retail  establishment.  This  results  in 
an  estimated  365  additional  hours  per 
year  p$r  establishment.  Using  the  BLS 
wage  rate  far  administrative  support 
occupations  (SI  2.80  per  hour  with  an 
additional  25.4  percent  added  to  cover 
overhead  costs  for  a  total  of  S16.05  per 
hour)  results  in  total  estimated  annual 
maintenance  costs  to  retailers  of  $218 
million. 

The  total  maintenance  recordkeeping 
costs  for  all  enterprises  are  thus 
estimated  at  approximately  $458 
million. 

The  total  first-year  recordkeeping 
burden  is  calculated  by  summing  the 
initial  and  maintenance  costs.  The  total 
recordkeeping  costs  are  estimated  for 
producers  at  approximately  $235 
million:  for  handlers,  processors,  and 
wholesalers  at  approximately  $123 
million;  and  for  retailers  at 
approximately  S224  million.  USDA 
estimates  the  total  recordkeeping  cost 
for  all  participants  in  the  supply  chain 
for  covered  commodities  at  S582  million 
for  the  first  year,  with  subsequent 
maintenance  costs  of  $458  million  per 
year. 

The  recordkeeping  burden  estimated 
for  the  voluntary  country  of  origin 
guidelines  (67  FR  63367)  was  $2  billion 
for  the  first  year.  Tiiere  are  several 
reasons  that  the  estimated 
recordkeeping  burden  for  this  proposed 
rule  is  substantially  lower.  First,  the 
estimated  number  of  affected  entities  is 
fewer  due  to  the  use  of  less  aggregated 
data  to  estimate  the  numbers  of 
impacted  fifms  and  establishments. 
Second,  the  estimated  wage  rates  are 
lower  to  reflect  more  accurately  the 
types  of  wotk  skills  expected  to  be 
needed  to  iitiplement  and  maintain  the 
records  needed  for  this  proposed  rule. 
Third,  the  estimated  number  of  labor 
hours  is  reduced  overall  as  a  result  of 
reassessing  expected  hours  needed  to 
earn,'  out  recordkeeping  tasks  associated 
with  this  proposed  rule. 

Annual  Phporting  and  Recordkeeping 
Burden  for  the  First  Year  (Initial):  Public 
reporting  burden  for  this  initial 
recordkeeping  set  up  is  estimated  to 
average  4.7  hours  per  year  per 
individual  Cecordkeeper. 

Estimated  Number  of  Firms 
Recordkeepers  .1,338,649. 

Estimated  Total  Annual  Burden: 
6,224,671  hours. 

Annual  Reporting  and  Recordkeeping 
Burden  (Maintenance):  Public  reporting 
burden  for  this  recordkeeping  storage 
and  maintenance  is  estimated  to  average 
24.2  hours  per  year  per  individual 
recordkeeper. 


Estimated  Number  of  Establishments 
Recordkeepers:  1,376,634. 

Estimated  Total  Annual  Burden: 
33,294,392  hours. 

AMS  is  committed  to  implementation 
of  the  Government  Paperwork 
Elimination  Act  (GPEA)  to  provide  the 
public  with  the  option  to  submit  or 
transact  business  electronically  to  the 
extent  practicable.  This  new 
information  collection  has  no  forms  and 
is  only  for  recordkeeping  purposes. 
Therefore,  the  provisions  of  an 
electronic  submission  alternative  is  not 
required  by  GPEA. 

AMS  is  soliciting  comments  from  all 
interested  parties  concerning  these 
recordkeeping  requirements.  Comments 
are  specifically  invited  on:  (1)  Whether 
the  recordkeeping  is  necessarv  for  the 
proper  operation  of  this  program, 
including  whether  the  information 
would  have  practical  utility:  (2)  the 
accuracy  of  USDA's  estimate  of  the 
burden  of  the  recordkeeping 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  qualitv.  utility, 
and  clarity  of  the  records  to  be 
maintained;  and  (4)  ways  to  minimize 
the  burden  of  the  recordkeeping  on 
those  who  are  to  maintain  and/or  make 
the  records  available,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
recordkeeping  techniques  or  other  forms 
of  informatiim  technologw  (Comments 
concerning  the  recordkeeping 
requirements  contained  in  this  proposed 
rule  should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  should  be  sent  to  C^juntry 
of  Origin  Labeling  Program,  Room 
2092-S;  Agricultural  Marketing  Service 
(AMS),  U'SDA:  STOP  0249;  1400 
Independence  Avenue,  SVV.; 
Washington.  DC  20250-0249,  or  by 
facsimile  to  202/720-3499,  or  by  e-mail 
to  cool@usda.gov. 

Comments  sent  to  the  above  location 
should  also  be  sent  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  725  17th 
Street,  NW.,  Room  723,  VVashington,  DC 
20503.  All  responses  to  this  action  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 
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List  of  Subjects  in  7  CFR  Pari  hO 

Agricultural  commodities.  Fish,  Food 
labeling.  Meat  and  meat  products. 
Peanuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  chapter  I  is  proposed 
to  be  amended  by  adding  part  60  to  read 
as  follows: 


PART  60— COUNTRY  OF  ORIGIN 
LABELING 

Subpart  A — General  Provisions 
Definitions 

Sec. 
60.101 
60.102 
60.103 
60.104 
60.105 
60.106 
60.107 
60.108 
60.109 
60.110 
60.111 
60.112 
60.113 
60.114 
60.115 
60.116 
60.117 
60.118 
60.119 
60.120 
60.121 
60.122 
60.123 
the 
60.124 
60.125 
60.126 
60.127 
60.128 
60.129 
60.130 
60.131 
60.132 
60.133 
60.134 


Act. 
AMS. 
Beef. 
Canned. 

Consumer  package. 
Covered  commodity. 
USDA. 

Farm-raised  fish. 
Food  service  establishment. 
Ground  beef. 
Ground  lamb. 
Ground  pork. 
Hatched. 
Ingredient. 
Lamb. 
Legibly. 

Perishable  agricultural  commDdity. 
Person. 
Pork. 

Processed  (for  fish  and  shellfish). 
Processed  food  item. 
Produced. 

Produced  in  any  country  other  than 
United  States. 
Production  step. 
Raised. 
Retailer. 
Secretary. 
Slaughter. 
United  States. 

L'nited  States  country  of  origin. 
U.S.  flagged  vessel. 
Vessel  flag. 

Waters  of  the  United  States. 
Wild  fish  and  shellfish. 


Country  of  Origin  Notification 

60.200     Country  of  origin  notification. 
60.300     Markings. 

Recordkeeping 

60.400    Recordkeeping  requirements. 
Subpart  B— '■Reserved] 

.•\uthorily:  -  i  ..i.i,    iii.il  et  seq. 

Subpart  A — General  Provisions 

Dpfinitiiins 

§60  101      Act. 

-i..;  means  the  Agricultural  Marketing 
Act  of  1946,  (7  U.S.C.  1621  et  seq.]. 

§60  102      AMS 

AMS  meanb  the  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture. 

§60  103     Beef 

Bee!  means  meat  produced  from 
cattle,  includine  veal. 

§60.104     Canned. 

Canned  means  packaged  in  a  shelf- 
stable  container  including  but  not 
limited  to  cans,  jars,  flexible  containers 
(e.g.,  pouches),  or  semi-rigid  containers. 
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§60.105    Consumer  package. 

C^onsumf^r  package  means  any  ' 
container  or  wrapping  in  which  a 
covered  commodity  is  enchased  for  the 
delivery  and/or  display  of  such 
commnditv  to  retail  purchasers. 

§60.106    Covered  commodity. 

(a)  Covered  commodity  means: 

(1)  muscle  cuts  of  beef  (including 
veal),  lamb,  and  pork: 

(2)  ground  beef,  ground  lamb,  and 
ground  pork: 

(3)  farm-raised  fish  and  shellfish 
(uicluding  fillets,  steaks,  nuggets,  and 
any  other  flesh): 

(4)  wihi  fish  and  shellfish  (including 
fillets,  steaks,  nuggets,  and  anv  other 
flesh): 

(5)  perishable  agricultural 
commnditie    as  defined  by  the 
Perishable  Agricultural  Commodities 
Act  of  1930  (7  U.S.C.  499a(b));  and 

(6)  peanuts: 

(b)  Covered  commodities  are  excluded 
from  this  part  if  the  commodity  is  an 
ingredient  in  a  processed  food  item. 

§60.107     USDA. 

[  SDA  means  the  United  States 
Department  of  Agriculture. 

§60.108     Farm-raised  fish. 

Fnrm-raisf'd  fish  means  fish  or 
shellfish  that  have  been  harvested  in 
controlled  or  selected  environments, 
including  ocean-ranched  (f^-g-.  penned) 
fish  and  shellfish  confined  in  managed 
beds:  and  fillets,  steaks,  nuggets,  and 
anv  other  flesh  from  a  farm-raised  fish 
or  shellfish. 

§  60. 1 09     Food  service  establishment. 

Food  senuf  t-stahlishmfnt  means  a 
restaurant,  cafeteria,  lunch  room,  food 
stand,  saloon,  tavern,  bar,  lounge,  or 
other  similar  facility  operated  as  an 
enterprise  engaged  in  the  business  of 
selling  food  to  the  public   .Similar  food 
service  facilities  include  Stdad  bars, 
delicatessens,  and  other  food  enterprises 
located  within  retail  establishments  that 
provide  readv-to-eat  foods  that  are 
consumed  either  on  or  outside  of  the 
retailer's  premises. 

§60.110    Ground  beef. 

Ground  bee/  has  the  meaning  given 
the  term  in  9  CFR  319.15(a).  /.e..' 
(hfjpped  fresh  and/or  frozen  beef  with 
or  without  seasoning  and  without  the 
addition  of  beef  fat  as  such,  and 
containing  no  more  than  30  percent  fat, 
and  containing  no  added  water, 
phosphates,  binders,  or  extenders. 

§60.111     Ground  lamb. 

Ground  lamb  means  comminuted 
lamb  of  skeletal  origin  that  is  produced 
in  conformance  with  all  applicable  Food 


Safety  Inspection  Service  labeling 
guidelines.  | 

§60.112     Ground  pork. 

Ground  pork  means  comminuted  pork 
of  skeletal  origin  that  is  produced  in 
conformance  with  all  applicable  Food 
Safety  Inspection  Service  labeling 
guidelines. 

§60.113     Hatched. 

Hatched  naeans  emerged  from  the  egg. 

§60.114    Ingredient. 

Ingredient  means  a  component  either 
in  part  or  in  full,  of  a  finished  retail  food 
product. 


§60.115    Lamb. 

Lamb  means  meat,  other  than  mutton 
(or  yearling  mutton),  produced  from 
sheep.  I 

§60.116    Legibly. 

Legibly  means  English  language  text 
that  can  be  easily  read  by  a  consumer. 

§60.117     Perishable  agricultural 
commodity. 

Perishable  agricuhural  commodity 
means  fresh  and  frozen  fruits  and 
vegetables  of  every  kind  and  character 
that  have  not  been  manufactured  into 
articles  of  food  of  a  different  kind  or 
character  and  includes  cherries  in  brine 
as  defined  by  the  Secretary  in 
accordance  with  trade  usages. 

§60.118    Person. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity. 

§60.119     Pork. 

Pork  means  meat  produced  from  hogs. 

§60.120    Processed  (for  fish  and  shellfish). 

Processed  m  the  case  of  wild  and 
farm-raised  fish  and  shellfish  means  any 
process  that  effects  substantial 
transformation  as  defined  by  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (CBP) 

§60.121     Processed  food  item. 

Processed  food  item  means: 

(a)  a  retail  item  derived  from  a 
covered  commodity  that  has  undergone 
a  physical  or  chemical  change,  and  has 
a  character  that  is  different  from  that  of 
the  covered  commodity;  or 

(b)  a  retail  item  derived  from  a 
covered  commodity  that  has  been 
combined  with:  other  covered 
commodities;  or  other  substantive  food 
components  [e.g..  chocolate,  stuffing), 
resulting  in  a  distinct  retail  item  that  is 
no  longer  marketed  as  a  covered 
commodity,  provided  that  the  addition 
of  components  that  enhance  or 
represent  further  steps  in  the 


preparation  of  the  product  for 
consumption,  such  as  water,  seasonings, 
sugars,  or  breading  would  not  in  itself 
exclude  a  covered  commodity  from 
labeling  under  this  subpart 

§60.122     Produced. 

Produced  means  in  the  case  of  fresh 
and  frozen  fruits  and  vegetables,  and 
peanuts  means  grown. 

§60.123     Produced  in  any  country  other 
than  the  United  States. 

Produced  in  anv  country  other  than 
the  L'nited  States  means  in  the  case  of: 

(a)  Beef.  Pork,  and  Lamb:  born,  raised, 
and/or  slaughtered  outside  the  United 
States. 

(b)  Farm-raised  Fish  and  Shellfish: 
hatched,  raised,  harvested,  and/or 
processed  outside  the  United  States,  and 
the  waters  of  the  United  States. 

(c)  Wild  Fish  and  Shellfish:  harvested 
and/or  processed  outside  the  United 
States,  and  the  waters  of  the  United 
States,  or  by  a  vessel  not  registered  in 
the  United  States. 

(d)  Fresh  and  frozen  fruits  and 
vegetables:  grow'n  outside  the  United 
States. 

(e)  Peanuts:  grown  outside  the  United 
States. 

§60.124     Production  step. 

Production  step  means,  in  the  case  of: 

(a)  Beef,  pork  and  lamb:  born,  raised, 
and  slaughtered. 

(b)  Farm-raised  fish  and  shellfish: 
hatched,  raised,  harvested,  and 
processed. 

(c)  VVi'd  fish  and  shellfish:  harvested 
and  processed. 

§60.125     Raised. 

Raised  means  in  the  case  of: 

(a)  Beef.  pork,  and  lamb:  the  period  of 
time  from  birth  until  slaughter. 

(b)  Farm-raised  fish  and  shellfish: 
grown  bv  means  of  aquaculture 
management  techniques  from  the  period 
of  time  from  hatched  to  harvested. 

§60.126     Retailer. 

Retailer  means  any  person  licensed  as 
a  retailer  under  the  Perishable 
Agricultural  Commodities  Act  of  1930 
(7  U.S.C.  499a(b)). 

§60.127    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
person  to  whom  the  Secretary's 
authority  has  been  delegated. 

§60.128    Slaughter. 

Slaughter  means  the  point  in  which  a 
livestock  animal  is  prepared  into  meat 
products  for  human  consumption. 
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§60.129     United  States. 

United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  ol  Puerto  Rico,  the  U.S. 
Virgin  Islands,  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  and  any 
other  CoinmonvvcMith,  territory,  or 
possession  of  the  United  States,  and  the 
waters  of  the  United  States  as  defined  in 
t»fi0.133. 

§60.130     United  States  country  of  origin. 

ignited  States  country  of  origin  means 

in  the  c;ase  of: 

(a)  Beef:  from  animals  born,  raised, 
and  slaughtered  in  the  United  States 
(including  animals  born  and  raised  in 
Alaska  and  Hawaii  and  transported  for 
a  period  not  to  exceed  60  days  through  , 
Canada  to  the  United  States  and 
slaughtered  in  the  United  States). 

(b)  Lamt)  and  pnrk:  from  animals 
born,  raised,  and  slaughtered  in  the 
United  States. 

(c)  Farm-raised  fish  and  shellfish: 
from  fish  or  shellfish  hatched,  raised, 
harvested,  and  processed  in  the  United 
States. 

(d)  Wild-fish  and  shellfish:  from  fish 
or  shellfish  harvested  in  the  waters  of 
the  United  States  or  by  a  U.S.  flagged 
vessel  and  processed  in  the  United 
States  or  aboard  a  U.S.  flagged  vessel. 

(e)  Fresh  and  frozen  fruits  and 
vegetables:  from  prijducts  grown  in  the 
United  States. 

(f)  Peanuts:  from  products  grown   n 
the  United  States. 

§60.131     U.S.  flagged  vessel. 
U.S.  flagged  vessel  means: 

(a)  Any  vessel  documented  under 
chapter  121  of  title  46,  United  States 
Code,  or 

(b)  Any  vessel  numbered  in 
accordance  with  chapter  123  of  title  46, 
United  States  Code. 

§60.132     Vessel  flag. 

Vessel  Hag  means  the  country  of 
registry  for  a  vessel,  ship,  or  boat. 

§  60.1 33     Waters  of  ttie  United  States. 

Waters  of  the  United  States  means 
those  fresh  and  ocean  waters  contained 
within  the  200-mile  boundary  of  the 
Exclusive  Economic  Zone  (EEZ) 
siirroundins;  the  I  'nited  States. 

§60.134     Wild  fish  and  shellfish. 

Wild  jif,h  (iiul  s/icii/i.s/i  means 
naturally-born  or  hatchery-originated 
fish  i-r  shi'llfish  released  in  the  wild, 
and  (  ,iut;!it.  taken,  or  harvested  from 
non-controlled  or  non-selected  waters  or 
beds;  and  fillets,  steaks,  nuggets,  and 
any  other  flesh  from  a  wild  fish  or 
shellfisli 


tii9H:< 


Cnunli\  III  Origin  Notifii  atioii 

§60.200     Country  of  origin  notification. 

In  providing  notice  of  tiic  i  ounlry  of 
origin  as  covered  by  the  Act,  the 
following  requirements  shall  be 
followed  by  retailers: 

(a)  General.  Each  covered  commodity 
offered  for  sale  individually,  in  a  bulk 
bin,  carton,  crate,  barrel,  cluster,  or 
consumer  package  shall  bear  a  legible 
declaration  of  the  country  of  origin  as 
set  forth  in  this  regulation. 

(b)  Exemptions.  Food  service 
establishments  as  defined  in  (j  60.109 
are  exempt  from  labeling  under  this 
subpart. 

(c)  Exclusions.  A  covered  commodity 
is  excluded  from  this  subpart  if  it  is  an 
ingredient  in  a  processed  food  item  as 
defined  in  tj  60.121. 

(d)  Designation  of  Wild  F/s/i  and 
Farm-Raised  Fish.  The  notice  of  country 
of  origin  for  fish  and  shellfish  shall 
include  and  distinguish  between  wild 
and  farm-raised  fish  and  shellfish  as 
those  terms  are  defined  in  this 
regulation. 

(e)  Labeling  Covered  Commodities  of 
United  States  Origin. 

(1)  A  covered  commodity  may  only 
bear  the  declaration  of  "Product  of  the 
U.S."  at  retail  if  it  meets  the  definition 
of  United  States  Country  of  Origin  as 
defined  in  §60.130. 

(2)  Products  further  processed  or 
handled  in  a  foreign  country  after 
meeting  the  requirements  to  be  labeled 
as  U.S.  origin  as  defined  in  §60.130 
[e.g.,  born,  raised,  and  slaughtered  or 
grown)  may  bear  the  declaration  of 
"Product  of  the  U.S."  at  retail  provided 
the  identity  of  the  product  is  maintained 
along  with  records  to  substantiate  the 
origin  claims  and  the  claim  is  consistent 
with  other  applicable  Federal 
requirements. 

(f)  Labeling  Imported  Products. 
Imported  covered  commodities  for 
which  origin  has  already  been 
established  as  defined  by  this  law  (e.g.. 
born,  raised,  slaughtered  or  grown), 
shall  retain  their  origin,  as  determined 
by  CBP  at  the  time  the  product  entered 
the  United  States,  through  retail  sale. 

(g)  Labeling  Covered  Commodities 
When  the  Product  Has  Entered  the 
United  States  During  the  Production 
Process. 

(1)  Beef,  Lamb.  Pork: 

(i)  If  an  animal  was  born  and/or  raised 
in  country  X  prior  to  slaughter  or  further 
raising  and  slaughter  in  the  United 
States,  the  resulting  meal  products 
derived  from  that  animal  shall  be 
labeled  at  retail  as  being  imported  from 
country  X  and  shall  include  the 
production  step(s)  occurring  in  the 
United  States.  Alternatively,  such 


proUuctb  may  be  labeled  to  specifically 
identify  the  production  step(s)  occurring 
in  the  country  other  than  the  United 
States  if  the  animal's  identity  was 
maintained  along  with  records  to 
substantiate  the  origin  claims. 

(ii)  If  an  animal  was  born  in  country 
X  and  raised  in  country  Y  prior  to 
slaughter  or  further  raising  and 
slaughter  in  the  United  States,  the 
resulting  meat  products  derived  from 
that  animal  shall  be  labeled  at  retail  as 
being  imported  from  country  Y  and 
shall  include  the  production  step(s) 
occurring  in  the  United  States. 
Alternatively,  such  products  may  be 
labeleH  !,>  specifically  identify  the 
,'rod':ulion  step(s)  occurring  in  the 
coiiiitrylies)  other  than  the  Unittjd  States 
il  I  he  animal's  identity  was  maintained 
along  with  records  to  substantiate  the 
origin  claims. 

(2)  Wild  fish  and  .shellfish: 

(i)  If  a  covered  commodity  was 
harvested  in  the  waters  of  the  United 
States  as  defined  in  §60.133  or  by  a  U.S. 
flagged  vessel  and  processed  in  country 
X  or  onboard  a  country  X  flagged  vessel, 
the  product  shall  be  labeled  at  retail  as 
product  of  country  X.  Alternatively,  the 
product  may  also  be  labeled  to  include 
the  production  step  occurring  in  the 
United  States  if  the  product's  identity 
was  maintained  along  with  records  to 
substantiate  the  origin  claims.  The 
covered  commodity  shall  also  be  labeled 
at  retail  to  indicate  that  it  was  derived 
from  wild  fish  and/or  shellfish. 

(ii)  If  a  covered  commodity  was 
harvested  in  country  X  and  processed  in 
the  United  States  or  aboard  a  U.S. 
flagged  vessel,  the  product  shall  be 
labeled  at  retail  as  being  imported  from 
country  X  and  processed  in  the  United 
States.  The  covered  commodity  shall 
also  be  labeled  at  retail  to  indicate  that 
it  was  derived  from  wild  fish  and/or 
shellfish. 

(3)  Farm-raised  fish  and  shellfish: 
(i)  If  a  covered  commodity  was 

hatched  in  country  X  and  raised, 
harvested,  and/or  processed  in  the 
United  States,  the  product  shall  be 
labeled  at  retail  as  being  imported  from 
country  X  and  shall  include  the 
production  .step(s)  occurring  in  the 
United  States.  The  covered  commodity 
shall  also  be  labeled  at  retail  to  indicate 
that  it  was  derived  from  farm-raised  fish 
and/or  shellfish. 

(ii)  If  a  covered  commodity  was 
hatched,  raised,  and  harvested  in  the 
United  States  and  processed  in  country 
X,  the  product  shall  be  labeled  at  retail 
as  product  of  country  X.  Alternatively, 
the  product  may  also  be  labeled  to 
include  the  production  step  occurring  in 
the  United  States  if  tlie  product's 
identity  was  maintained  along  with 
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records  to  substantiate  the  origin  claims. 
The  covered  commodity  shall  also  be 
labeled  at  retail  to  indicate  that  it  was 
derived  from  farm-raised  fish  and/or 
shellfish. 

(h)  Blended  Products.  For 
commingled  or  blended  retail  food 
items  comprised  of  the  same  covered 
commodity  [f  g-.  bagged  lettuce,  ground 
beef,  shrimp)  that  are  prepared  from  raw 
material  sources  having  different 
origins,  the  label  shall  list  alphabetically 
the  countries  of  origin  (as  set  forth  in 
these  regulations)  for  all  raw  materials 
contained  therein. 

(i)  Remotely  Purchased  Products.  For 
sales  of  a  covered  commodity  in  which 
the  customer  purchases  a  covered 
commodity  prior  to  having  an 
opportunity  to  observe  the  final  package 
(e.g..  Internet  sales,  home  delivery  sales, 
etc.).  the  retailer  shall  provide  the 
country  of  origin  notification  at  the  time 
the  product  is  delivered  to  the 
consumer. 

§60.300     Markings. 

(a)  Oiuntrv  of  origin  declarations  can 
either  be  in  the  form  of  a  placard,  sign, 
label,  sticker,  or  other  format  that  allows 
consumers  to  identifv  the  country  of 
origin  and,  if  applicable,  designation  of 
wild  or  farm-raised,  of  particular 
covered  commodities.  The  declaration 
of  the  country  of  origin  of  a  product  may 
be  in  the  form  of  a  statement  such  as 
"Product  of  USA,"  "Grown  in  Mexico," 
or  mav  only  contain  the  name  of  the 
country  such  as  "USA"  or  "Mexico" 
provided  it  is  in  conformance  with  other 
existing  Federal  labeling  laws. 

(b)  The  declaration  of  the  country  of 
origin  and.  if  applicable,  the  designation 
of  wild  or  farm-raised,  [e.g..  placard, 
sign,  label,  sticker,  band,  twist  tie,  or 
other  display)  must  be  placed  in  a 
conspicuous  location,  so  as  to  render  it 
likely  to  be  read  and  understood  by  a 
customer  under  normal  conditions  of 
purchase,  and  written  in  English; 
additional  accompanying  languages  are 
permissible. 

(c)  The  declaration  of  country  of 
origin  information  and,  if  applicable, 
the  designation  of  wild  or  farm-raised. 
ma\  be  typed,  printed,  or  handwritten 
provided  it  is  in  conformance  with  other 
existing  Federal  labeling  laws  and  does 
not  obscure  other  labeling  information 
required  by  existing  Federal  regulations. 

(d)  A  bulk  container  (e.g..  shipper, 
bin,  carton,  and  barrel),  used  at  the 
retail  level  to  present  product  to 
consumers,  may  contain  a  covered 
commodity  from  more  than  one  country 
of  origin  provided  the  covered 
commoditv  is  individually  labeled  (e.g., 
FLU  sticker). 


(e)  Abbreviations  and  variant 
spellings  that  unmistakably  indicate  the 
country  of  origin,  such  as  "U.K."  for 
"The  United  Kingdom  of  Great  Britain 
and  Northern  Ireland"  are  acceptable. 
The  adjectival  form  of  the  name  of  a 
country  or  region/city  within  a  country 
may  be  used  as  proper  notification  of 
the  country  of  origin  of  imported 
commodities  provided  the  adjectival 
form  of  the  name  does  not  appear  with 
other  words  so  as  to  refer  to  a  kind  or 
species  of  product.  Symbols  or  flags 
alone  may  not  be  used  to  denote  country 
of  origin. 

(f)  State  or  regional  label  designations 
are  not  acceptable  in  lieu  of  country  of 
origin  labeling. 

Recordkeeping 

§60.400     Recordkeeping  requirements. 

(a)  General. 

(1)  All  records  must  be  legible  and 
written  in  English  and  may  be 
maintained  in  either  electronic  or  hard 
copy  formats.  Due  to  the  variation  in 
inventory  and  accounting  documentary 
svstems,  various  forms  of 
documentation  and  records  will  be 
acceptable  provided  the  chain  of 
custody  of  the  covered  commodity  can 
be  determined  and  the  origin  claims, 
and,  if  applicable,  designations  of  wild 
or  farm-raised,  substantiated. 

(2)  Upon  request  by  USDA 
representatit'es,  suppliers  and  retailers 
subject  to  this  subpart  shall  make 
available  to  USDA  representatives, 
records  and  other  documentary 
evidence  that  will  permit  substantiation 
of  an  origin  claim  and,  if  applicable, 
designation  of  wild  or  farm-raised,  in  a 
timely  manner  during  normal  hours  of 
business  and  at  a  location  that  is 
reasonable  in  consideration  of  the 
products  and  firm  under  review. 

(b)  Responsibilities  of  Suppliers. 

(1)  Any  person  engaged  in  the 
business  of  supplying  a  covered 
commodity  to  a  retailer,  whether 
directly  or  indirectly,  must  make 
available  information  to  the  buyer  about 
the  countr}'  of  origin  and,  if  applicable, 
designation  of  wild  or  farm-raised,  of 
the  covered  commodity.  In  addition,  the 
supplier  of  a  covered  commodity  that  is 
responsible  for  initiating  a  country  of 
origin  declaration,  which  in  the  case  of 
beef,  lamb,  and  pork  is  the  meat  packing 
facility,  and.  if  applicable,  designation 
of  wild  or  farm-raised,  must  possess  or 
have  legal  access  to  records  that 
substantiate  that  claim. 

(2)  Any  intermediary  supplier  (i.e., 
not  the  supplier  responsible  for 
initiating  a  country  of  origin 
declaration,  and  if  apphcable, 
designation  of  wild  or  farm-raised) 


handling  a  covered  commodity  that  is 
found  to  be  mislabeled  for  country  of 
origin  shall  not  be  held  liable  for  a 
violation  of  the  Act  by  reason  of  the 
conduct  of  another  if  the  intermediary 
supplier  could  not  have  been  reasonably 
expected  to  have  had  knowledge  of  the 
violation  from  the  information  provided 
by  the  previous  supplier. 

(3)  Any  person  engaged  in  the 
business  of  supplying  a  covered 
commodity  to  a  retailer,  whether 
directly  or  indirectly  (i.e..  including  but 
not  limited  to  growers,  distributors, 
handlers,  packers,  and  processors),  must 
maintain  records  to  establish  and 
identifv  the  immediate  previous  source 
and  immediate  subsequent  recipient  of 
a  covered  commodity,  in  such  a  way 
that  identifies  the  product  unique  to 
that  transaction,  for  a  period  of  2  years 
from  the  date  of  the  transaction. 

(4)  For  an  imported  covered 
commoditv.  the  importer  of  record  as 
determined  by  GBP.  must  ensure  that 
records:  provide  clear  product  tracking 
from  the  port  of  entry  into  the  United 
States  to  the  immediate  subsequent 
recipient;  and  substantiate  country  of 
origin  claims  and,  if  applicable, 
designations  of  wild  or  farm-raised  and 
must  maintain  such  records  for  a  period 
of  2  years  from  the  date  of  the 
transaction. 

(5)  Each  supplier  that  handles  similar 
covered  commodities  from  more  than 
one  country  must  be  able  to  document 
that  the  origin  of  a  product  was 
separately  tracked,  while  in  their 
control,  during  any  production  and 
packaging  processes  to  demonstrate  that 
the  identity  of  a  product  was 
maintained. 

(c)  Responsibilities  of  Retailers. 

(1)  Records  and  other  documentary 
evidence  (e.g..  shipping  receipt  from 
central  warehouse)  relied  upon  at  the 
point  of  sale  to  establish  a  product's 
country  of  origin  and,  if  applicable, 
designation  of  wild  or  farm-raised,  must 
be  maintained  at  the  point  of  sale  or 
otherwise  be  reasonably  available  to  any 
duly  authorized  representative  of  USDA 
at  the  facility  for  at  least  7  days 
following  the  retail  sale  of  the  product. 

(2)  Records  that  identify  the  retail 
supplier,  the  product  unique  to  that 
transaction,  and  the  country  of  origin 
information  and,  if  applicable, 
designation  of  wild  or  farm-raised,  must 
be  maintained  for  a  period  of  2  years 
from  the  date  the  origin  declaration  is 
made  at  retail.  Such  records  may  be 
located  at  the  retailer's  point  of 
distribution,  warehouse,  central  offices 
or  other  off-site  location 

(3)  Any  retailer  handling  a  covered 
commodity  that  is  found  to  be 
mislabeled  for  country  of  origin  shall 
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not  be  held  liable  for  a  violation  of  the 
Act  by  reason  of  the  conduct  of  another 
if  the  retailer  could  not  have  been 
reasonably  expected  to  have  had 
knowledge  of  the  violation  from  the 
information  provided  by  the  supplier. 
(4)  In  construing  and  enforcing  the 
provisions  of  the  Act  and  the 
regulations  contained  in  this  part,  the 


act,  omission,  or  failure  ot  any  agent, 
officer,  or  other  person  acting  for  or 
employed  by  a  person  subject  to  the 
provisions  of  the  Act  within  the  scope 
of  his/her  employment  or  office,  shall  in 
every  case  be  deemed  the  act,  omission, 
or  failure  of  the  person  subject  to  these 
provisions. 


Subpart  B— [Reserved] 

Dated:  October  24.  2003. 

A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  0.-3-27249  Filed  10-27-0,1:  l?no 
pm] 
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2003 57319 

No.  2003-41  of 

September  30. 

2003 58261 

No,  2004-02  of 

October  6.  2003 59855 

No,  2004-03  of 

October  6,  2003 59857 

No,  2004-04  of 

October  14,  2003 60841 

5  CFR 

575 56665 

870 59081 

890..., 56523 

892 56523.  56525 

1201 59859 

1203 ., 59859 

1208 59859 

1209 59859 

2601 60594 


6  CFR 

25 

7  CFR 
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52 61733 

272 59519 

275... 59519 


8  CFR 
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Proposed  Rules: 

103 61148 

214      61148 
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1 58575 

2 > 58575 

3 58575 
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Proposed  Rules: 
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Proposed  Rules: 

121 61636 

125 60015 

14  CFR 
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25 
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39 
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1.60049 

71 

73 

.58052 

91 

.60572 

119  „ 

160572 

121....". 

.60572 

61161 

135 

,60572 

136   

.60572 

15  CFR 

30 

.59877 
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.56555 

738 

.60288 

740 

.60288 

772 • 

.60288 

902 
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Proposed  Rules: 

Ch.  VII 

.60050 

30 

.60301 

740  .... 

60891 

774 

.60891 

801 

.59750 

16  CFR 

1000 

i  Rules: 

.57799 

Propose< 
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.60629 

17  CFR 

4 1.59113 


.58583 
.57760 
.57760 


30 

230  

239 

270 ;. !..57760 

274 !.  57760 

275 56692.  61 555 

279   56692 

Proposed  Rules: 

210  61720 

239 58226,61720 

240 60784.  61720 


249 60784 

270 61720 

274 58226,  60784,  61720 

275 58226 

18  CFR 

4 61742 

5 61742 

9 61742 

16 : 61742 

19  CFR 

12 58371 

Proposed  Rules: 

191      , „.. .56804 

20  CFR 

200 61620 

220 60290 

402 60294 

604      58540 

Proposed  Rules: 

404 61162 

416  61162 

21  CFR 

1  58894,  58974,  61340 

20 58894,  61340 

111 59714 

172 57799,  57957 

310 59714 

347 58273 

510 59880 

520 57351.  59880 
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529 57613.  59880 
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866 61743 
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1300 57799 

1301 58587 
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310 60302 
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334 60302 

356 57642 

606 61172 

22  CFR 

120 57352,  61098 

123 61098 

124 61098 

125 61098 

23  CFR 

630    60031 

24  CFR 

5 59848 

598 57604 

599 57604 

982      57804 

Proposed  Rules: 

203 58006 

25  CFR 

Proposed  Rules: 

514     58053 

26  CFR 

1  56556,  59114  60625 


301 60296 

Proposed  Rules: 

1 60304,  60895 

301 59557,  60305 

27  CFR 

9 61745 

73 58600 

Proposed  Rules: 

9 57840,  57845.  61746 


28  CFR 
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403 r. 58374 

408 58374 
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Proposed  Rules: 
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30  CFR 

250 61622 

935 57352 

938 56765.  57805 

Proposed  Rules: 

914  59352 

917  57398 

920 61172 

926 61175 

31  CFR 

501 61359 

575 60625,  61359,  61362 

597 61359 
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50 59715.  59720 
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2 60448 
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1208  60313 

37  CFR 

1 59881 
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7 60850 

260         57814 

Proposed  Rules 

201 58054 

38  CFR 

3 59540,  60851 

17 60853 

21-         59729 

Proposed  Rules 
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36 58293 

39  CFR 
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80 56776,  57815 

81  57820.  59997,  60036, 
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257 60856 
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Ch.  1 60054 

30 57850,  59563 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiticance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  30. 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 
Taconite  iron  ore  processing 
plants    published  10-30-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Grants 
Community  Services  Block 
Grans  Act  programs, 
Chantable  Choice 
provisions,  published  9- 
30-03 
Personal  Responsibility  and 
Work  Opportunitv 
Reconciliation  Act  of  1996, 
implementation 
Temporary  Assistance  for 
Needy  Families 
Program — 

Chantable  Choice 
provisions    published  9- 
30-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants 

Substance  Abuse  Prevention 
and  Treatment  Block 
Grants  and  Projects  for 
Assistance  in  Transition 
from  Homelessness 
Programs   Charitable 
Choice  provisions 
applicable  to  States; 
published  9-30-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations- 
Fionda    published  10-6-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Grants 

Faith-based  organizations, 
participation  m  department 
programs   equal  treatment 
of  all  program 
participants   published  9- 
30-03 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 

Contractors  and 
subcontractors    affirmative 


action  and  nondiscrimination 
obligations  I 

Religious  entities;        I 
exemption;  published  9- 

30-03 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions- 
Involuntary  liquidation  | 
regulation — 
Treatment  of  qualified 

financial  contracts  in 

liquidation  or 

conservatorship; 

interpretive  ruling  and 

policy  statement; 

Dublished  10-30-OG 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Pressure-sensitive  package 
labels  redesign;  published 

10-17-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 

Pratt  &  Whitney;  published 
9-30-03 
Class  B  airspace;  published  9- 

17-03 
Class  D  and  E  airspace; 

published  8-20-03 
Class  E  airspace;  published  6- 

20-03 
Class  E  Airspace;  published 

9-26-03 
Class  E  airspace;  published 

10-3-03 

Correction;  published  9-9-03 
Class  E  airspace;  correction; 

published  10-8-03 
Class  E5  airspace;  published 

7-31-03 
Federal  airways;  published  7- 

21-03 
IFR  altitudes;  published  9-19- 
•    03 

Jet  routes;  published  8-28-03 
Restricted  areas;  published  7- 

21-03  I 

VOR  Federal  airways;   I 

published  9-2-03         | 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dainy  products,  inspection  and 
grading 

Fees  and  charges  increase; 
comments  due  by  11-3- 
03;  published  10-3-03  [FR 
03-25112]  I 

Oranges   grapefruit,       i 

tangerines,  and  tangelos 

grown  in — 


Florida;  comments  due  by 
11-3-03;  published  9-3-03 
[FR  03-22414] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Animal  and  plant  health 
emergency  programs;  cost- 
shanng;  comments  due  by 
11-7-03;  published  8-28-03 
[FR  03-21991] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Community  quota 
development;  other 
species;  comments  due 
by  11-6-03,  published 
10-22-03  [FR  03-26675] 

Individual  Fishing  Quota 
Program;  comments 
due  by  11-3-03, 
published  9-2-03  [FR 
03-22343] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 
areas; 

Sheboygan  County.  Wl; 
Lake  Michigan  shoreline 
between  Manitowac  and 
Port  Washington; 
comments  due  by  11-5- 
03;  published  10-6-03  [FR 
03-252041       - 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings 

Virginia  Electric  &  Power 
Co.  et  al.:  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control. 
State  operating  permit 
programs — 

California;  comments  due 
"     by  11-7-03,  published 
10-8-03  [FR  03-25545] 
Air  progranris; 
Fuel  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update; 
comments  due  by  11-3- 
03;  published  10-2-03 
[FR  03-24908] 
Fuels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update; 
comments  due  by  11-3- 


03;  published  10-2-03 
[FR  03-24907] 
Fuels  and  fuel  additives- 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs,  alternative 
analytical  test  methods 
us9.  comments  due  by 
11-6-03;  published  10-7- 
03  [FR  03-25133] 
Reformulated  gasoline, 
anti-dumping,  and  tier  2 
gasoline  sulfur  control 
programs,  alternative 
analytical  test  methods 
use.  comments  due  by 
11-6-03;  published  10-7- 
03  [FR  03-25134] 
Air  quality  implementation 
plans; 

Preparation,  adoption,  and 
submittal— 

8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  11-5- 
03;  published  10-21-03 
[FR  03-26537] 
Air  quality  implementation 
plans;  approval  and 
promulgation,  various 
States 

Iowa;  comments  due  by  11- 
7-03;  published  10-8-03 
[FR  03-253961 
Environmental  statements; 
availability,  etc 
Coastal  nonpoinl  pollution 
control  program — 
Minnesota  and  Texas: 
Open  for  comments 
until  further  notice: 
published  10-16-03  [FR 
03-26087] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Acetarniprid:  comments  due 
by  11-3-03:  published  9-3- 
03  [FR  03-22313] 
Lambda  cyhalothrin; 
comments  due  by  11-3- 
03:  published  9-3-03  [FR 
03-22315] 
Propylene  carbonate, 
comments  due  by  11-4- 
03;  published  9-5-03  [FR 
03-22546] 
Solid  wastes 
Hazardous  waste: 
identification  and  listing — 
Exclusions,  comments  due 
by  11-7-03,  published 
9-23-03  [FR  03-24120] 
Municipal  solid  waste  landfill 
permit  program — 
Virginia,  comments  due 
by  11-6-03,  published 
10-7-03  [FR  03-25398] 
Virginia:  comments  due 
by  11-6-03,  published 
10-7-03  [FR  03-25399] 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Wireless  teiecommunications 
services — 

1710-1850  MHz  band: 
third  generation  wireless 
systems:  comments  due 
by  11-3-03.  published 
9-2-03  :FR  03-22200] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

New  Base:  Capitai  Accord: 
implementation 

Risk-based  capital 
guidelines:  comments  due 
by  11-3-03,  published  8-4- 

03  iFR  03-18977) 

FEDERAL  RESERVE 
SYSTEM 

New  Basel  Capital  Accord; 
implementation 

Risk-based  capital 
guidelines:  comments  due 
by  11-3-03:  published  8-4- 

03  'FR  03-18977] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
Inpatient  rehabilitation  facility 
classification  criteria: 
comments  due  by  11-3- 
03:  published  9-9-03  [FR 
03-22658] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Batch  certification 

requirements,  etc.: 
obsolete  and  redundant 
regulations  removed 
comments  due  by  11-6- 
03:  published  8-8-03  [FR 
03-20244] 

Selenium  yeast:  comments 
due  by  11-3-03:  published 
9-3-03  [FR  03-22358] 
Human  drugs 

Laxative  products  lOTC): 
tentative  fmai  monograph: 
amendment:  comments 
due  by  11-3-03.  published 
8-5-03  [FR  03-19808] 
Reports  and  guidance 

documents    availability,  etc.: 

Evaluating  safety  of 
antimicrobial  new  animal 


drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern;  Open  for 
comments  until  further 
■     notice;  published  10-27-03 
[FR  03-27113] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plans 

submission: 

Kentucky;  comments  due  by 
11-3-03:  published  10-3- 
03  [FR  03-25055] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  list:  comments  due 
by  11-6-03:  published  10- 
7-03  [FR  03-25366] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 
Ammunition  (except  small 

arms)  manufacturing; 

comments  due  by  11-7- 

03;  published  10-29-03 

[FR  03-27200] 
Small  arms  manufacturing; 

comments  due  by  1 1  -7- 

03;  published  10-29-03 

'FR  03-27201] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives; 

Airbus,  comments  due  by 

11-3-03;  published  10-2- 

03  [FR  03-24977] 
Boeing;  comments  due  by 

11-3-03;  published  9-18- 

03  [FR  03-23820] 
Consolidated,  Consolidated 

Vultee,  and  Convair; 

comments  due  by  11-3- 

03;  published  9-3-03  [FR 

03-22382] 
Empresa  Brasileira  de 

Aeronautica,  S.A 

(EMBRAER);  comments 

due  by  11-3-03;  published 

10-2-03  [FR  03-24978] 
General  Electric  Aircraft 

Engines:  comments  due 


by  11-7-03.  published  9-8- 
03  [FR  03-22713] 
McDonnell  Douglas; 
comments  due  by  11-3- 
03;  published  9-18-03  [FR 
03-23821] 
Pratt  &  Whitney;  comments 
due  by  11-4-03;  published 
9-5-03  [FR  03-22621] 
Stemme  GmbH  &  Co.; 
comments  due  by  11-3- 
03;  published  10-9-03  [FR 
03-25330] 
Ainworthiness  standards: 
Special  conditions — • 
Aero  Vodochody  Ae-270 
Propiet  airplane; 
comments  due  by  11-7- 
03;  published  10-8-03 
[FR  03-25425] 
Airbus  Model  A320 
airplanes:  comments 
due  by  11-7-03: 
published  10-8-03  [FR 
03-25423] 
Class  E  airspace:  comments 
due  by  11-6-03:  published 
9-22-03  'FR  03-2414^1 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

New  Basel  Capital  Accord, 
implementation 

Risk-based  capital 
guidelines,  comments  due 
by  11-3-03;  published  8-4- 
03  iFR  03-189771 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  Mxes 
Partnership  transactions 
involving  long-term 
contracts:  accounting 
method:  comments  due 
by  11-4-03;  published  8-6- 
03  ;FR  03-1848.1; 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
New  Basel  Capital  Accord, 
implementation; 
Risk-based  capital 
guidelines,  comments  due 
by  11-3-03:  published  8-4- 
03  'FR  03- •'89"'"" 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
AicohQ,    vit.cj.iLira:  area 
designations 

Eola  Hills.  OR;  comments 
due  by  11-7-03;  published 
9-8-03  'FR  03-22762] 

VETERANS  AFFAIRS 
DEPARTMENT 

MediCBi  benetits; 


Medical  care  or  services, 
reasonable  charges.  2003 
methodology  changes: 
comments  due  by  11-3- 
03:  published  10-2-03  [FR 
03-24102] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart205 

[Docket  Number  TM-02-03] 

RIN0581-AC19 

National  Organic  Program; 
Amendments  to  the  National  List  of 
Allowed  and  Prohibited  Substances 

AGENCY:  Agricultural  Marketing  Service. 

r,sD.-\. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
US  Department  of  Agriculture's 
(LSDAi  National  List  of  Allowed  and 
Prohibited  Substances  (National  List)  to 
reflect  recommendations  submitted  to 
the  Secretar\-  bv  the  National  Organic 
Standards  Board  (NOSB).  Technical 
corrections  have  also  been  included  in 
this  final  rule  to  clarif>'  specific  sections 
of  the  National  List  and  adequately 
reflect  previous  NOSE 
recommendations.  Consistent  with 
recommendations  from  the  NOSE,  this 
final  rule  would:  add  ten  substances, 
along  with  any  restrictive  annotations, 
to  Fhe  National  List,  revise  the 
annotations  of  two  substances,  and 
mako  eight  technical  revisions. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  November  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Mathews.  Program  Manager, 
National  Organic  Program.  Telephone: 
(2021  720-3252:  Fax: (202)  205-7808. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  21.  2000.  the  Secretary 
established,  within  the  National  Organic 
Standards  (NOS)  (7  CFR  part  205).  the 
National  List  (§§  205.600  through 
205.607).  The  National  List  is  the 
Federal  list  that  identifies  synthetic 
substances  and  ingredients  that  are 


allowed  and  nonsynthetlc  (natural) 
substances  and  ingredients  that  are 
prohibited  for  use  in  organic  production 
and  handling.  Since  established,  the 
National  List  has  not  been  amended. 
However,  under  the  authority  of  the 
Organic  Foods  Production  Act  of  1990 
(OFPA).  as  amended  (7  U.S.C.  6501  et 
seq.),  tlie  National  List  can  be  amended 
by  the  Secretary  based  on  proposed 
amendments  developed  by  the  NOSE. 

This  final  rule  amends  the  National 
List  to  reflect  recommendations 
submitted  to  the  Secretar\^  bv  the  NOSE 
from  June  6,  2000  through  October  20, 
2002.  Between  the  specified  time 
period,  the  NOSE  has  recommended 
that  the  Secretarv  add  ten  substances  to 
§§205.601  through  205.603  of  the 
National  List  based  on  petitions 
received  from  industry  participants. 
These  substances  were  evaluated  bv  the 
NOSB  using  the  criteria  specified  in 
OFPA  (7  U.S.C.  6517  and  6518)  and  the 
NOS.  The  NOSB  also  recommended  that 
the  Secretary'  revise  the  aimotations  of 
two  substances  included  within  sectioni 
205.602  and  205.605. 

The  NOSB  has  recommended  that  the 
Secretary  add  additional  substances  to 
sections  205.603  and  205.605  which 
have  not  been  included  in  this  final  rule 
but  are  under  review  and,  as 
appropriate,  will  be  included  in  future 
rulemaking. 

In  addition  to  the  amendments  made 
based  on  June  6,  2000  through  October 
20,  2002,  NOSB  recommendations,  this 
final  rule  also  makes  technical  revisions 
to  specific  sections  of  the  National  List 
that  provide  clarity  and  adequately 
reflect  the  intent  of  the  paragraphs 
identified  within  those  sections. 

II.  Overview  of  Amendments 

The  following  provides  an  overview 
of  the  amendments  made  to  designated 
sections  of  the  National  List: 

Section  205.601     Synthetic  Substances 
Allowed  for  Use  in  Organic  Crop 
Production 

This  final  rule  amends  the 
introductory  paragraph  of  §  205.601  by 
adding  language  to  clarify  that  synthetic 
substances  used  in  crop  production 
must  be  used  in  a  manner  which  does 
not  contribute  to  contamination  of 
crops,  soil,  or  water.  The  amendment 
further  clarifies  that  synthetic 
substances,  except  those  in  paragraphs 
(c),  (j),  (k).  and  (1),  may  only  be  used 
when  the  provisions  of  §  205,206(3) 


through  (d)  prove  insufficient  to  prevent 
or  control  the  target  pest. 

This  final  rule  amends  paragraph  (a) 
of  §  205.601  (as  algicide,  disinfectants 
and  sanitizers,  including  irrigation 
cleaning  systems)  by  adding  the 
following  materials; 

Copper  Sulfate,  for  use  as  an  algicide, 
is  limited  to  one  application  per  field 
during  any  24-month  period. 
Application  rates  are  limited  to  those 
which  do  not  increase  baseline  soil  test 
values  for  copper  over  a  timeframe 
agreed  upon  by  the  producer  and 
accredited  certifying  agent. 

Ozone  Gas,  for  use  as  an  irrigation 
system  cleaner  onlv:  and 

Peracetic  acid,  for  use  in  disinfecting 
equipment,  seed,  and  asexually 
propagated  planting  material. 

Paragraph  (a)  is  further  amended  by 
correcting  the  spelling  of  the  word 
"demisters  ■  contained  in  subparagraph 
(a)(4)  to  "demossers." 

This  final  rule  amends  paragraph  (e) 
of  §    Li5.601  by  adding  the  following 
rr  iterial: 

I .opper  Sulfate,  for  use  as  tadpole 
shrimp  control  in  rice  production,  is 
limited  to  one  application  per  field 
during  any  24-month  period. 
Application  rates  are  limited  to  levels 
which  do  not  increase  baseline  soil  test 
values  for  copper  over  a  timeframe 
agreed  upon  by  the  producer  and 
accredited  certifying  agent. 

This  final  rule  amends  paragraph  (f) 
by  changing  "As  insect  attractants"  to 
"As  insect  management." 

This  final  rule  amends  paragraph  (i) 
of  §  205.601  (as  plant  disease  control)  by 
adding  the  following  substance: 

Peracetic  acid,  for  use  to  control  fire 
blight  bacteria. 

Paragraph  (i)  is  further  amended  by 
removing  the  annotation  contained  in 
subparagraph  (i)(3). 

This  final  rule  revises  paragraph  (k)  of 
§  205.601  (as  plant  growth  regulators)  bv 
inserting  the  word  "gas"  behind 
"ethylene"  to  be  consistent  with  the 
June  2000  NOSB  recommendation  for 
the  substance.  Section  205.601(k)  now 
reads  "As  plant  growth  regulators — 
Ethylene  gas,  for  regulation  of  pineapple 
flowering." 

This  final  rule  revises  paragraph  (m) 
of  §  205.601  by  inserting  a  new  subpart 
(2)  as  follows: 

(2)  EPA  List  3— Inerts  of  unknown 
toxicity — for  use  only  in  passive 
pheromone  dispensers. 
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Section  205.602    S'onsynthetic 
Substances  Prohibited  for  I'se  in 
Organic  Crop  Production 

This  final  rule  amends  §  205.602  by 
adding  the  following  substance: 

Calcium  chloride,  e.xcept  as  a  brine- 
sourced  foliar  spray  to  treat 
physiological  disorders  associated  with 
calcium  uptake. 

This  final  rule  revises  current 
paragraph  (h)  of  §  205.602  by  amending 
its  annotation  to  read  as  follows; 

Sodium  nitrate — unless  use  is 
restricted  to  no  more  than  20%  of  the 
crop's  total  nitrogen  requirement;  use  in 
spirulina  production  is  unrestricted 
until  October  21.  2005. 

Section  205.603     Synthetic  Substances 
.Allowed  for  Use  in  Organic  Livestock 
Production 

This  final  rule  revises  current 
subparagraph  (4)  of  §  205.603(a)  by 
correctintj  the  .spelling  of  the  word 
"chlorohexidine"  to  "chlorhexidine." 

This  final  rule  revises  paragraph  (b)(4) 
by  replacing  "Bordeaux  mixes"  with  "as 
external  pest  control.  ' 

This  final  rule  amends  paragraph  (d) 
of  §205.603  (as  feed  additives)  by 
adding  the  following  three  substances: 

DL — Methionine,  DL — Methionine — 
Hydroxy  Analog,  and  DL — 
Methionine — Hydroxy  Analog 
Calcium — for  use  (jnly  in  organic 
poultry'  production  until  October  21, 
2005. 

This  final  rule  revises  current 
subparagraph  (1)  of  §  205.603(d)  by 
removing  examples  (i)  and  (ii)  copper 
sulfate  and  magnesium  sulfate,  as  they 
are  both  approved  for  use  by  FDA  and 
do  not  need  to  be  listed  individually  as 
examples.  As  currently  published, 
subparagraphs  §  205.603(d)(l)(i)  and  (ii) 
may  have  misled  some  readers  to 
believe  that  the  use  of  trace  minerals  are 
limited  only  to  c<ipper  sulfate  and 
magnesium  sulfate.  Therefore,  the 
revision  made  in  this  final  rule  for 
current  subparagraph  (1)  of  §  205.603(d) 
reads  "Trace  minerals,  used  for 
enrichment  or  fortificaticjn  when  FDA 
approved." 

This  final  rule  amends  current 
paragraph  (e)  of  §  205.603  (as  synthetic 
inert  ingredients  as  classified  by  the 
Environmental  Protection  Agency 
(EPA),  for  use  with  nonsynthetic 
substances  or  synthetic  substances 
listed  in  this  section  and  used  as  active 
pesticide  ingredients  in  accordance  with 
any  limitations  on  the  use  of  such 
substances)  by  redesignating  current 
paragraph  (f)  of  §  205.603  as 
subparagraph  (1)  under  §  205.603(e). 
While  drafting  §  205.603  for  final 
publication  in  the  Federal  Register, 


current  paragraph  (f)  was  intended  to  be 
designated  as  §  205.603(e)(1),  however, 
its  designation  was  not  properly 
assigned.  Therefore,  this  final  rule 
redesignates  current  paragraph  (f)  of     * 
§205.603  as  subparagraph  (e)(1)  of  the 
same  section. 

Section  205.605    Nonagricultural 
(Nonorganic)  Substances  Allowed  as 
Ingredients  in  or  on  Processed  Products 
Labeled  as  'Organic"  or  "Made  With 
Organic  (Specified  Ingredients  or  Food 
Group(s))" 

This  final  rule  amends  current 
paragraph  (a)  of  §  205.605  by  adding 
agar-agar,  carageenan  and  tartaric  acid 
as  technical  corrections.  These 
substances  were  included  on  the 
National  List  proposed  in  the  Federal 
Register  on  December  16,  1997.  but 
were  inadvertently  omitted  from  the 
National  List  published  in  the  Federal 
Register  on  March  13,  2000,  and  the 
final  rule  published  on  December  21, 
2000,  Final  Rule  (7  CFR  part  205). 

This  final  rule  revises  current 
paragraph  ^)[W]  of  §205.605  by 
amending  its  annotation  to  read  as 
follows: 

Ethylene,  allowed  for  postharvest 
ripening  of  tropical  fruit  and  degreening 
of  citrus. 

Paragraph  (b)  is  further  amended  by 
adding  tartaric  acid  as  a  technical 
correction. 

Ethylene,  for  organic  crop  production, 
was  a  substance  that  was  petitioned  and 
reviewed  for  inclusion  onto  the  National 
List  after  promulgation  of  the  proposed 
rule  published  in  the  Federal  Register 
on  March  13,  2000.  The  NOSB  approved 
and  recommended  that  ethylene  gas  be 
included  on  the  National  List  with  the 
annotation  "for  regulation  of  pineapple 
flowering."  After  receiving  the  NOSB 
recommendation  for  the  material,  the 
NOP,  while  finalizing  the  NOS, 
included  the  material  on  the  National 
List  without  receiving  public  comment 
on  the  material  through  the  Federal 
rulemaking  process.  As  a  result,  the 
proposed  rule  requested  public 
comment  on  the  use  of  ethylene  gas  and 
this  final  rule  addresses  comments  that 
were  received  on  the  use  of  ethylene  gas 
for  regulation  of  pineapple  flowering. 

III.  Related  Documents 

Eight  notices  were  published 
regarding  the  meetings  of  the  NOSB  and 
its  deliberations  on  recommendations 
and  substances  petitioned  for  amending 
the  National  List.  Substances  and 
recommendations  included  in  this  final 
rule  were  announced  for  NOSB 
deliberation  in  the  following  Federal 
Register  Notices:  (1)  64  FR  54858. 
October  8.  1999,  (Ethylene);  (2)  65  FR 


33802.  May  25,  2000.  (Ethylene  gas):  (3) 
65  FR  64657.  October  30.  2000. 
(Calcium  borogluconate  and  Peracetic 
acid):  (4)  66  FR  10873.  February  20. 
2001.  (Poloxalene);  (5)  66  FR  48654, 
September  21,  2001,  (Calcium  chloride, 
Copper  sulfate,  Methionine):  (6)  67  FR 
19375,  April  19.  2002.  (Potassium 
sorbate  and  Sodium  propionate):  (7)  67 
FR  54784,  August  26.  2002,  (Ozone  gas, 
Pheromones,  Sodium  (Chilean)  nitrate, 
Propylene  glycol.  Magnesium 
hydroxide/Magnesium  oxide.  Kaolin 
pectin.  Bismuth  subsalicylate.  Flunixin. 
Xylazine,  Tolazoline.  Butorphanol, 
Mineral  oil.  Activated  charcoal, 
Epinephrine):  and  (8)  67  FR  62950. 
October  9.  2002.  (Potassium  sulfate  and 
Calcium  propionate). 

IV.  Statutory  and  Regulatory  Authority 

The  Organic  Foods  Production  Act  of 
1990  (OFPA),  as  amended  (7  U.S.C. 
6501  et  seq.].  authorizes  the  Secretary, 
at  §  6517(d)(1).  to  make  amendments  to 
the  National  List  based  on  proposed 
amendments  developed  by  the  NOSB. 
Sections  6518(k)(2)  and  6518(n)  of 
OFPA  authorize  the  NOSB  to  develop 
proposed  amendments  to  the  National 
List  for  submission  to  the  Secretary  and 
establish  a  petition  process  by  which 
persons  may  petition  the  NOSB  for  the 
purpose  of  having  substances  evaluated 
for  inclusion  onto  or  deletion  from  the 
National  List.  The  National  List  petition 
process  is  implemented  under  §  205.607 
of  the  NOS.  The  current  petition  process 
(65  FR  43259)  can  be  accessed  through 
the  NOP  Web  site  at  http:// 
www.ams.usda.gov/nop. 

A.  Executive  Order  12866 

This  action  has  been  determined  to  be 
non-significant  for  purposes  of 
Executive  Order  12866.  and  therefore, 
does  not  have  to  be  reviewed  by  the 
Office  of  Management  and  Budget. 

B.  Executive  Order  12988 

Executive  Order  12988  instructs  each 
executive  agency  to  adhere  to  certain 
requirements  in  the  development  of  new 
and  revised  regulations  in  order  to  avoid 
unduly  burdening  the  court  system.  The 
final  rule  was  reviewed  under  this 
Executive  Order  and  no  additional 
related  information  has  been  obtained 
since  then.  This  final  rule  is  not 
intended  to  have  a  retroactive  effect. 

States  and  local  jurisdictions  are 
preempted  under  section  2115  of  the 
Organic  Foods  Production  Act  (OFPA) 
(7  U.S.C.  6514)  from  creating  programs 
of  accreditation  for  private  persons  or 
State  officials  who  want  to  become 
certifying  agents  of  organic  farms  or 
handling  operations.  A  governing  State 
official  would  have  to  apply  to  USDA  to 
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be  accredited  as  a  certifying  agent,  as 
described  in  section  2 11 5(b)  of  the 
OFPA  (7  U.S.C.  6514(b)).  States  are  also 
preempted  under  sections  2104  through 
2108  of  the  OFPA  {7  U.S.C.  6503 
through  7  U.S.C.  6507)  from  creating 
certification  programs  to  certif>'  organic 
farms  or  handling  operations  unless  the 
State  programs  have  been  submitted  to, 
and  approved  by.  the  Secretary  as 
meeting  the  requirements  of  the  OFPA. 

Pursuant  to  section  2108(b)(2)  of  the 
OFPA  (7  U.S.C.  6507(b)(2)).  a  State 
organic  certification  program  mav 
contain  additional  requirements  for  the 
production  and  handling  of  organically 
produced  agricultural  products  that  are 
produced  m  the  State  and  for  the 
certification  of  organic  farm  and 
handling  operations  located  within  the 
State  under  certain  circumstances.  Such 
additional  requirements  must:  (a) 
Further  the  purposes  of  the  OFPA.  (b) 
not  be  inconsistent  with  the  OFPA.  (c) 
not  be  discriminatory  toward 
agricultural  commodities  organically 
produced  in  other  States,  and  (d)  Qot  be 
effective  until  approved  bv  the 
Secretary. 

Pursuant  to  section  2120  (f)  of  the 
OFPA  (7  U.S.C.  6519(f)).  this  regulation 
would  not  alter  the  authority  of  the 
Secretary  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.). 
the  Poultr\-  Products  Inspections  Act  (21 
U.S.C.  451  et  seq.].  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq). 
concerning  meat,  poultry,  and  egg 
products,  nor  any  of  the  authorities  of 
the  Secretary'  of  Health  and  Human 
Services  under  the  Federal  Food.  Drug 
and  Cosmetic  Act  (21  U.S.C.  301  e^ 
seq.].  nor  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.}. 

Section  2121  of  the  OFPA  .(7  U.S.C. 
6520)  provides  for  the  Secretary  to 
establish  an  e.xpedited  administrative 
.appeals  procedure  under  which  persons 
may  appeal  an  action  of  the  Secretary', 
the  applicable  governing  State  official, 
or  a  certifying  agent  under  this  title  that 
adversely  affects  such  person  or  is 
inconsistent  with  the  organic 
certification  program  established  under 
this  title.  The  OFPA  also  pro\  ides  that 
the  U.S.  District  Court  for  the  district  in 
which  a  person  is  located  has 
jurisdiction  to  review  the  Secretary's 
decision. 

C.  Regulator}'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.]  requires  agencies 
to  consider  the  economic  impact  of  each 
rule  on  small  entities  and  evaluate 
alternatives  that  would  accomplish  the 


objectives  of  the  rule  without  unduly 
burdening  small  entities  or  erecting 
barriers  that  would  restrict  their  ability 
to  compete  in  the  market.  The  purpose 
is  to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  the  action.  Section 
605  of  the  RFA  allows  an  agency  to 
certify  a  rule,  in  lieu  of  preparing  an 
analysis,  if  the  rulemaking  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Agricultural  Marketing 
Service  (AMS)  performed  an  economic 
impact  analysis  on  small  entities  in  the 
final  rule  published  in  the  Federal 
Register  on  December  21,  2000,  .AMS 
has  also  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  determined  that  this  final  rule 
will  have  an  impact  on  a  substantial 
number  of  small  entities.  However, 
AMS  has  determined  that  the  impact  on 
entities  affected  by  this  rule  will  not  be 
significant.  The  effect  of  this  rule  will  be 
to  allow  the  use  of  additional  substances 
in  agricultural  production  and  handling. 
This  action  relaxes  the  regulations 
published  in  the  final  rule  and  provides 
small  entities  with  more  tools  to  use  in 
day-to-day  operations.  The  AMS 
concludes  that  the  economic  impact  of 
this  addition  of  allowed  substances,  if 
any.  vdll  be  minimal  and  entirely 
beneficial  to  small  agricultural  service 
firms.  Accordingly,  the  Administrator  of 
the  AMS  hereby  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Small  agricultural  service  firms, 
which  include  producers,  handlers,  and 
accredited  certif\'ing  agents,  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  armual  receipts  of  less 
than  $750,000  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  55,000,000. 

The  U.S.  organic  industry'  at  the  end 
of  2001  included  nearly  6,600  certified 
crop  and  livestock  operations,  including 
organic  production  and  handling 
operations,  producers,  and  handlers. 
These  operations  reported  certified 
acreage  totaling  more  than  2.34  million 
acres,  72,209  certified  livestock,  and 
5.01  million  certified  poultn,'.  Data  on 
the  numbers  of  certified  handling 
operations  are  not  yet  available,  but 
likely  number  in  the  thousands,  as  they 
would  include  any  operation  that 
transforms  raw  product  into  processed 
products  using  organic  ingredients. 
Growth  in  the  U.S.  organic  industry  has 
been  significant  at  all  levels.  From  1997 
to  2001,  the  total  organic  acreage  grew 
by  74  percent;  livestock  numbers 


certified  organic  grew  by  almost  300 
percent  over  the  same  period,  and 
poultry  certified  organic  increased  by 
2,118  percent  over  this  time.  Sales 
growth  of  organic  products  has  been 
equally  significant,  growing  on  average 
around  20  percent  per  year.  Sales  of 
organic  products  were  approximately  Si 
biUion  in  1993,  but  are  estimated  to 
reach  Si  3  billion  this  year,  according  to 
the  Organic  Trade  Association  (the 
associadon  that  represents  the  U.S. 
organic  industry).  In  addition,  USDA 
has  accredited  85  certifying  agents  who 
have  applied  to  USDA  to  be  accredited 
in  order  to  provide  certificadon  services 
to  producers  and  handlers.  A  complete 
list  of  names  and  addresses  of 
accredited  certif\'ing  agents  may  be 
found  on  the  AMS  NOP  Web  site,  at 
http://iv\^'\v.ams. usda.gov/nop.  AMS 
believes  that  most  of  these  entities 
would  be  considered  small  entities 
under  the  criteria  established  bv  the 
SBA. 

D.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  the  existing  information 
collection  requirements  for  the  NOP  are 
approved  under  OMB  number  0581- 
0181.  No  additional  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  final  rule. 
Accordingly,  OMB  clearance  is  not 
required  by  section  350  (h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq..  or  OMB's  implementing 
regulation  at  5  CFR  part  1320, 

E.  Comments  Received 

Altogether,  23  comments  were 
received  on  these  proposed  revisions 
and  amendments.  Commenters  included 
consumers,  producers,  processors,  the 
National  Organic  Standards  Board 
(NOSB),  certif^'ing  agents,  food  industry 
organizations.  State  governments,  and 
trade  organizations. 

Section  205.601     Synthetic  Substances 
Allowed  for  Use  in  Organic  Crop 
Production 

No  comments  were  opposed  to  the 
revision  of  the  introductory'  text 
concerning  use  of  materials  as  required 
in  205.203(c)  and  205.206(a)-(d).  One 
commenter,  however,  questioned 
whether  every  substance  in  205.601  has 
to  be  measured  against  the  criteria  in 
205.206(a)-(d).  The  commenter  pointed 
out  that  algicides  should  be  measured 
against  these  criteria  in  paragraphs 
205.206(aHd),  but  that  disinfectants, 
sanitizers,  and  cleaning  materials  in 
irrigation  systems  should  not  have  to 
meet  the  criteria  in  (aHd).  The 
commenter  suggests  revising  paragraph 
205.601(b)  to  include  algicides  and 
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removing  the  term  algicides  from 
205.601  (a).  We  agree  that  the  use  of 
disinfectants  and  sanitizers  listed  in 
§  205.601(a)  should  not  be  measured 
against  the  criteria  in  paragraphs 
205.206  (a)-{d).  Accurdingly.  ue  have 
amended  the  introductory  text  to 
exclude  disinfectants  and  sanitizers.  We 
disagree,  however,  with  removing 
algicides  from  ^205,601(3),  We 
recognize  that  there  may  be  similar 
types  of  changes  that  could  be  made  to 
impro\e  the  organization  of  the  National 
List  and  the  categories  of  materials  and 
substanc:es  Therefore,  we  will  request 
that  the  NCISB  begin  work  on  addressing 
such  organizational  issues  for  inclusion 
in  future  rulemaking.  One  commenter 
asked  that  the  final  rule  be  written  in 
plain  English  so  that  an  average  person 
will  understand  what  is  being  said.  We 
have  made  considerable  efforts  to  write 
these  regulations  in  plain  English,  but 
note  that  the  regulations  dealing  with 
the  National  List  are  inherently  difficult 
to  understand  because  of  their  tectinical 
nature. 

(a)  As  algicides,  disinfectants  and 
sanitizers.  including  irrigation  cleaning 
systems — (3)  Copper  Sulfate.  Two 
commenters  opposed  the  addition  of 
copper  sulfate  to  the  National  List  when 
it  was  published  in  December.  2000  and 
restated  their  opposition:  one 
commenter  cited  problems  with 
harmonization  with  European  standards 
which  do  not  allow  the  use  of  copper 
sulfate.  USDA  is  currently  engaged  in 
discussions  with  the  European  Union 
(EU)  concerning  harmonization  and 
mutual  recognition  of  our  respective 
standards  for  organic  production  and 
processing,  and  we  believe  these  issues 
will  be  addressed  in  those  discussions. 
Copper  sulfate  has  been  the  subject  of 
considerable  debate  and  review  at  more 
than  one  NOSB  public  meeting,  and  the 
annotations  restricting  its  use  reflect  an 
attempt  by  the  NOSB  to  address  all  of 
the  concerns  raised  regarding  the  use  of 
copper  sulfate  in  organic  systems.  Two 
commenters  requested  that  the  phrase 
"in  aquatic  rice  systems"  be  added  as  it 
was  stated  in  the  NOSB 
recommendation.  These  two  comments 
have  merit  and  we  have  made  the 
requested  change. 

(5)  Ozone  gas.  No  commenters 
opposed  the  addition  of  ozone  gas. 

(6)  Peracetic  acid.  One  commenter 
noted  ihat  many  peracetic  acid 
formulations  contain  small  amounts  of 
toxic  stabilizer  compounds,  and  that  the 
National  List  should  only  be  for 
formulations  of  this  material  that  do  not 
have  synthetic  stabilizers  in  them. 
However,  we  believe  the  NOSB 
understands  the  full  nature  of  peracetic 
acid  and  its  uses  and  made  its 


recommendation  accordingly.  The 
public  is  invited  to  petition  the  NOSB 
to  reconsider  any  material  at  any  time 
that  new  information  becomes  available. 
Such  information  should  also  be 
forwarded  to  the  NOSB  prior  to  its  re- 
review  of  any  materials  on  the  National 
List  before  the  sunset  date  of  five  years 
after  being  added  to  the  List.  One 
commenter  asked  that  this  paragraph  be 
further  amended  to  require  that 
documentation  be  shown  that 
alternatives  including  biocontrols  have 
been  tried.  However,  with  the  revision 
to  the  introductory  text  in  this 
subsection,  we  believe  the  additional 
annotation  is  not  necessary  and  the  final 
rule  remains  as  proposed. 

(e)  As  insecticides  (including 
acaricides  or  mite  control) — (3)  Copper 
Sulfate.  The  word  "aquatic"  will  be 
added  before  the  words  "rice 
production"  to  be  consistent  with  the 
revised  wording  in  paragraph  (a)  (3). 

(f)  As  insect  attractants — Pheromones. 
Commenters  pointed  out  that  the  word 
"attractants"  may  be  somewhat 
inaccurate.  Pheromones  may  also 
include  mating  disruption  or  other 
general  confusion,  not  necessarily 
synonymous  with  attraction.  We  have 
amended  the  paragraph  to  state  "as 
insect  management."  We  also  received 
two  comments  urging  a  policy  guidance 
statement  be  issued  to  clarify  types  of 
pheromones  permitted  as  those  that  are 
EPA-exempt  or  EPA-registered  without 
additional  synthetic  toxicants  (unless 
those  are  also  on  the  List)  or  those 
containing  no  List  1  or  List  2  inerts.  We 
will  publish  on  our  Web  site  such 
policy  guidance. 

(i)  As  plant  disease  control — (3) 
Hydrated  lime.  Numerous  commenters  . 
pointed  out  that  the  annotation  is 
incorrectly  wrritten  in  the  current 
regulation^.  As  currently  written,  the 
annotation  reads  "must  be  used  in  a 
manner  that  minimizes  copper 
accumulation  in  the  soil."  However, 
there  is  no  copper  in  hydrated  lime.  The 
annotation  referred  to  an  earlier 
reference  to  "Bordeaux  mixes"  that  are 
a  combination  of  copper  sulfate  plus 
hydrated  lime.  Accordingly,  we  have 
deleted  the  annotation  altogether  as 
suggested  by  the  commenters. 

(7)  Peracetic  acid.  Commenters 
pointed  out  that  the  proposed 
annotation  referring  to  EPA  approval  is 
unnecessary,  as  the  material  is  currently 
regulated  by  EPA  and  it  is  unnecessary 
to  restate  EPA's  status  in  the  NOP 
regulation.  These  comments  have  merit 
and  we  hacve  amended  the  annotation  to 
read  "for  use  to  control  fire  blight 
bacteria."  And  one  comment  opposed 
the  addition  of  additional  synthetic 
materials  to  the  National  List, 


specifically,  the  addition  of  paracetic 
acid  to  section  205.601.  The  commenter 
raised  concerns  that  the  addition  of 
synthetic  materials  to  the  National  List 
could  continue  a  disturbing  trend  of 
moving  organic  systems  away  from  the 
basic  principles  of  minimizing  use  and 
dependence  on  purchased  inputs, 
especially  synthetic  substances. 
Congress  recognized  that  synthetic 
materials  might  be  necessary  for  organic 
production  to  develop  and  that  is  why 
the  National  List  was  created  in  the  first 
place.  Moreover,  the  process  of  adding 
a  material  to  the  National  List  is 
sufficiently  rigorous  that  by  itself,  the 
process  will  provide  a  natural  limit  to 
the  number  of  materials  that  may  be 
added  to  the  List. 

(k)  As  plant  growth  regulators.  No 
commenters  opposed  to  the  addition  of 
"gas"  behind  "ethylene." 

(mjAs  synthetic  inert  ingredients  as 
classified  bv  the  EPA.  for  use  with 
nonsynthetic  substances  or  synthetic 
substances  listed  in  this  section  and 
used  as  an  active  pesticide  ingredient  in 
accordance  with  any  limitations  on  the 
use  of  such  substances — (2)  EPA  List 
3 — Inerts  of  unknown  toxicity — for  use 
only  in  passive  pheromone  dispensers. 
One  commenter  objected  to  the  addition 
of  any  List  3  Inert  unless  a  Technical 
Advisory  Panel  (TAP)  review  is 
conducted  and  the  NOSB  approved  the 
substance  for  addition  to  the  National 
List.  However,  we  believe  the 
annotation  accurately  reflects  the 
NOSB's  understanding  that  in  passive 
pheromone  dispensers,  the  allowance  of 
List  3  Inerts  poses  no  significant  harm 
to  sustainable  systems,  including  crops, 
soil,  and  water.  Accordingly,  no  change 
is  made  to  this  provision. 

Section  205.602    Nonsynthetic 
Substanceb  Prohibited  for  Use  in 
Organic  Crop  Production 

No  comments  were  opposed  to  the 
addition  of  calcium  chloride. 

The  language  in  the  proposed  rule  on 
sodium  nitrate  differs  in  two  places,  and 
may  be  misleading.  The  amendment  to 
paragraph  (g)  should  read:  Sodium 
nitrate — unless  use  is  restricted  to  no 
more  than  20  percent  of  the  crop's  total 
nitrogen  requirement;  use  in  spirulina 
production  is  unrestricted  until  October 
21,  2005,"  Two  commenters  opposed 
the  use  of  sodium  nitrate  in  any  amount, 
or  for  anv  crop  production,  and  one  of 
those  commenters  cited  problems  with 
harmonization  with  European  standards 
for  organic  crop  production.  LISDA  is 
currentlv  engaged  in  discussions  with 
the  European  Union  (EU)  concerning 
harmonization  and  mutual  recognition 
of  our  respective  standards  for  organic 
production  and  processing,  and  we 
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believe  these  issues  vvilj  be  addressed  in 
those  discussions.  Sodium  nitrate  was  a 
subject  of  considerable  debate  and 
review  at  more  than  one  NOSB  public 
meeting,  and  the  annotation  restricting 
its  use  reflects  an  attempt  by  the  NOSB 
to  address  all  of  the  concerns  that  were 
raised  regarding  the  use  of  sodium 
nitrate  in  organic  systems. 

The  NOSB  also  commented  that  the 
natural  substance  sodium  chloride  {also 
known  as  salt)  should  be  prohibited  and 
added  to  205.602.  with  the  annotation 
that  it  be  permitted  in  organic  cotton 
production  to  comply  with  emergency 
spray  programs  or  to  prevent  immediate 
loss  of  crop.  The  NOSB  pointed  out  that 
failure  to  add  this  material  to  205.602 
means  that  it  may  be  used  without 
restriction,  when  the  NOSB 
recommended  its  addition  to  the  list  of 
prohibited  natural  materials  in  1995. 
However,  we  did  not  include  this 
material  for  comment  in  the  proposed 
rule  that  was  issued  in  April  2003. 
Therefore,  we  believe  it  is  inappropriate 
to  add  this  material  to  this  final  rule 
without  offering  the  public  a  chance  to 
comment  on  the  NOSB's 
recommendation.  This  material  can  be 
included  in  subsequent  rulemaking  so 
that  the  public  can  comment  on  its 
proposed  addition  to  205.602,  with  the 
annotation  recommended  by  the  NOSB. 

Section  205.603    Synthetic  Substances 
Allowed  for  Use  in  Organic  Livestock 
Production 

(b)  As  topical  treatment,  external 
parasiticide  or  local  anesthetic  as 
applicable— (4)  hydrated  lime.  The 
annotation  following  hydrated  lime 
refers  to  Bordeaux  mixes,  which  the 
NOSB  correctly  points  out  is  a  crop 
protection  material,  not  a  livestock 
material.  The  NOSB  recommended 
changing  the  annotation  to  replace 
"Bordeaux  mixes"'  with  "as  external 
pest  control."  We  agree  and  have 
revised  the  annotation  accordingly. 

(d)  As  feed  additives— (1)  DL- 
Methionine:  DL-Methionine — hydroxy 
analog,  and  DL-Methionine — hydroxy 
analog  calcium — for  use  only  in  organic 
poultry  production  until  October  21, 
2005.  We  received  two  comments  in 
opposition  to  the  addition  of  these  three 
methionine  materials  as  a  feed  additive 
for  organic  poultry  feed;  one  comment 
cited  problems  with  EU  harmonization, 
which  we  have  addressed  above. 
Methionine  has  been  the  subject  of 
considerable  debate  and  review  at  more 
than  one  NOSB  meeting,  and  the 
annotation  restricting  its  use  reflects  an 
attempt  by  the  NOSB  to  address  all  of 
the  concerns  raised  regarding  the  use  of 
methionine  in  organic  systems. 


(2)  Trace  minerals,  used  for 
enrichment  or  fortification  when  FDA 
approved.  We  received  two  comments 
raising  concerns  on  this  proposed 
change.  One  commenter  seemed  to 
think  that  we  were  eliminating  trace 
minerals  from  allowed  synthetic 
materials  for  use  in  livestock 
production.  We  are  no^eliminating  their 
use;  rather  we  eliminated  the  references 
to  copper  sulfate  and  magnesium  sulfate 
to  eliminate  the  perception  that  only 
those  two  trace  minerals  could  be  used 
since  they  were  the  only  two  examples 
listed.  As  long  as  the  trace  mineral  is 
approved  by  FDA  for  use  in  feed 
supplements  for  the  purpose  of 
enrichment  or  fortification,  the  trace 
mineral  is  allowed  under  these 
regulations.  Notwithstanding  their 
allowed  use  in  paragraph  (d)(2). 
producers  are  also  bound  to  comply 
with  paragraphs  (a)  and  fb)  of  §205.237 
dealing  with  livestock  feed,  including 
paragraph  (b)(2)  and  (b)(6).  which 
prohibit  a  producer  from  providing  feed 
supplements  or  additives  in  amounts 
above  those  needed  for  adequate 
nutrition  and  health  maintenance  for 
the  species  at  its  specific  stage  of  life  or 
use  feed  additives  and  supplements  in 
violation  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  These  livestock  feed 
standards  are  also  why  we  did  not  take 
the  recommended  changes  of  the  second 
commenter  that  wanted  a  two-year 
period  of  use  for  minerals  approved  by 
the  NOSB  after  a  TAP  review  is 
conducted,  and  questioned  NOP's 
policy  with  respect  to  trace  minerals  for 
animal  feeds.  This  commenter  cited  an 
NOSB  statement  in  1995  that  nutrients 
should  come  from  organic  sources, 
followed  by  non-synthetic  sources  if 
organic  is  unavailable,  and  only 
allowing  synthetic  sources  of  minerals  if 
natural  sources  are  unavailable.  We 
believe  that  the  regulations  as  written, 
especially  §  205.237(a)  addresses  this 
concern  by  requiring  feed  to  be  100 
percent  organic,  with  exceptions  for 
nonsynthetic  substances  and  synthetic 
substances  as  allowed  under 
§  205.603(d). 

Section  205.605    Nonagricultural 
(Nonorganic)  Substances  Allowed  as 
Ingredients  in  or  on  Processed  Products 
Labeled  as  "Organic"  or  "Made  With 
Organic  (Specified  Ingredients  or  Food 
Group(s)j" 

The  proposed  rule  contained  a 
typographical  error,  listing  both 
nonsynthetic  and  synthetic  lists  as 
§  205.605(a).  The  synthetic 
nonagricultural  substance  list  should  be 
denoted  as  §  205.605(b). 

(b)  Synthetics  allowed — Tartaric  acid. 
As  noted  in  the  proposed  rule,  tartaric 


acid  was  one  of  three  materials  that 
were  inadvertently  omitted  from 
publication  on  the  National  List  in  the 
final  regulations  that  were  published  on 
December  21.  2000.  and  the  proposed 
rule  would  amend  the  National  List  to 
include  tartaric  acid  in  §  205.605(a). 
However,  the  NOSB  pointed  out  in  their 
comments  that  the  NOSB  had  approved 
both  synthetic  and  nonsynthetic  forms 
of  tartaric  acid.  Accordingly, 
§  205.605(a)  and  (b)  are  amended  to 
include  tartaric  acid. 

Ethylene — we  received  one  comment 
asking  why  this  is  not  in  the  list  of 
synthetic  materials  approved  for  crop 
production,  since  it  deals  with  ripening 
for  fruit.  However,  its  use  is  clearly 
intended  for  fruit  that  has  left  the  farm 
and  is  enroute  to  final  consumers  and  is 
more  appropriately  considered  part  of  a 
processing  function  to  prepare  the  fruit 
for  final  purchase.  Three  commenters 
opposed  its  addition  to  the  National 
List,  citing  general  concerns  about 
adding  more  synthetic  materials  to  the 
National  List  and  degrading  the  status  of 
organic  products  and  one  of  those 
comments  cited  problems  with 
European  harmonization. 

Congress  recognized  that  synthetic     ' 
materials  might  be  necessan,-  for  organic 
production  to  develop  and  that  is  why 
the  National  List  was  created  in  the  first 
place.  Moreover,  the  process  of  adding 
a  material  to  the  National  List  is 
sufficiently  rigorous  that  by  itself,  the 
process  will  provide  a  natural  limit  to 
the  number  of  materials  that  may  be 
added  to  the  List. 

The  USD  A  is  currently  engaged  in 
discussions  with  the  European  Union 
(EU)  concerning  harmonization  and 
mutual  recognition  of  our  respective 
standards  for  organic  production  and 
processing,  and  we  believe  these  issues 
will  be  addressed  in  those  discussions. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  course  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register. 

This  rule  reflects  recommendations 
submitted  to  the  Secretan-  by  the  NOSB. 
The  ten  substances  proposed  to  be 
added  to  the  National  List  were  based 
on  petitions  from  the  industry'  and 
evaluated  by  the  NOSB  using  criteria  in 
the  Act  and  the  regulations.  Because 
these  substances  are  critical  to  organic 
production  and  handling  operations^  the 
National  List  should  be  amended  as 
soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure.  Agriculture.  Animals, 
Archives  and  records.  Imports,  Labeling. 
Organically  produced  products.  Plants. 


61992  Federal  Register/ Vol.  68.  No.  211 /Friday,  October  31.  2003 /Rules  and  Regulations 


Reporting  and  recordkeeping 
requirements,  Seals  and  insignia.  Soil 
conservation, 

■  F\)r  the  reasons  set  forth  m  the 
preamble.  7  CFR  part  205,  .Subpart  G  is 
amended  as  follows: 

PART  20S— NATIONAL  ORGANIC 
PROGRAM 

■  1  The  authority  citation  for  7  CFR  part 
205  continues  to  read  as  follows: 


Authority:  7  U,S,C.  6501-6522. 

■  1.  Section  20,5. ROT  is  amended  by: 

■  d  Revising  the  mtrnductory  text. 

■  h.  Redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(7), 
respecti\'elv. 

■  c.  .Adding  new  paragraphs  (a)(3),  (a)(5). 
and  (a)(6). 

■  d.  Revising  the  word  "demisters"  in 
newlv  redesignated  paragraph  (a)(7)  to 
read  "demossers," 

■  e.  Redesignating  paragraphs  (e)(3) 
thmugh  (e)(7)  as  paragraphs  (e)(4) 
through  (e)(8). 

■  f  Addmg  a  new  paragraph  (e)(3). 

■  g.  Revising  paragraph  (f). 

■  h.  Revising  paragraph  (i)(3). 

■  1  Redesignating  paragraphs  (i)(7) 
through  {i){10)  as  paragraphs  (i)(8) 
through  (i)(ll),  respectively. 

■  I  Adding  a  new  paragraph  (i)(7). 

■  k.  Revising  paragraph  (k). 

■  1  Adding  new  paragraph  (m)(2). 
The  revisions  read  as  follows: 

§  205.601     Synthetic  substances  allowed 
for  use  In  organic  crop  production. 

In  accordance  with  restrictions 
specified  in  this  section,  the  following 
synthetic  substances  may  be  used  in 
organic  crop  production:  Provided, 
That,  use  of  such  substances  do  not 
contribute  to  contamination  of  crops, 
soil,  or  water.  Substances  allowed  by 
this  section,  except  disinfectants  and 
sanitizers  in  paragraph  (a)  and  those 
substances  in  paragraphs  (c),  (j).  (k).  and 
(1)  of  this  section,  may  only  be  used 
when  the  provisions  set  forth  in 
§  205.206(a)  through  (d)  prove 
insufficient  to  prevent  or  control  the 
target  pest, 

(a)  *    *   * 

(3)  Copper  sulfate — for  use  as  an 
algicide  in  aquatic  rice  systems,  is 
limited  to  one  application  per  field 
during  any  24-month  period. 
Application  rates  are  limited-to  those 
which  do  not  increase  baseline  soil  test 
values  for  copper  over  a  timeframe 
agreed  upon  by  the  producer  and 
accredited  certifying  agent, 
***** 

(5)  Ozone  gas— for  use  as  an  irrigation 
system  cleaner  only. 


(6)  Peracetic  acid — for  use  in 
disinfecting  equipment,  seed,  and 
asexually  propagated  planting  material, 

***** 

(e)*    *    * 

(3)  Copper  sulfate — for  use  as  tadpole 
shrimp  control  in  aquatic  rice 
production,  is  limited  to  one  application 
per  field  during  any  24-month  period. 
Application  rates  are  limited  to  levels 
which  do  not  increase  baseline  soil  test 
values  for  copper  over  a  timeframe 
agreed  upon  by  the  producer  and 
accredited  certifying  agent. 
***** 

(f)  As  insect  management. 
Pheromones. 

***** 

(i)  *  *  * 

(3)  Hydrated  lime. 

(7)  Peracetic  acid — for  use  to  control 
fire  blight  bacteria. 

***** 

(k)  As  plant  growth- regulators. 
Ethylene  gas — for  regulation  of 
pineapple  flowering. 

***** 

(m)  *   *   * 

(2)  EPA  List  3 — Inerts  of  unknown 
toxicity — for  use  only  in  passive 
pheromone  dispensers. 

***** 

■  3.  Section  205.602  is  revised  to  read  as 

follows: 

§205.602     Nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production. 

The  following  nonsynthetic 
substances  may  not  be  used  in  organic 
crop  production: 

(a)  Ash  from  manure  burning. 

(b)  Arsenic. 

(c)  Calcium  chloride,  brine  process  is 
natural  and  prohibited  for  use  except  as 
a  foliar  spray  to  treat  a  physiological 
disorder  associated  with  calcium 
uptake. 

(d)  Lead  salts, 

(e)  Potassium  chloride — unless 
derived  from  a  mined  source  and 
applied  in  a  manner  that  minimizes 
chloride  accumulation  in  the  soil. 

(f)  Sodium  fluoaluminate  (mined). 

(g)  Sodium  nitrate — unless  use  is 
restricted  to  no  more  than  20%  of  the 
crop's  total  nitrogen  requirement;  use  in 
spirulina  production  is  unrestricted 
until  October  21,  2005. 

(h)  Strychnine. 

(i)  Tobacco  dust  (nicotine  sulfate). 

(j)-(z)  [Reserved] 

■  4.  Section  205,603  is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  b.  Revising  the  word  "chlorohexidine" 
in  paragraph  (a)(4)  to  read 
"chlorhexidine". 


■  c.  Redesignating  paragraphs  (b)(1) 
through  (b)(5)  as  (b)(2)  through  (b)(6). 
respectively  and  redesignating 
paragraph  (b)(6)  as  paragraph  (b)(1), 

■  d.  Revising  newly  redesignated 
paragraph  (b)(4). 

■  e.  Redesignating  paragraphs  (d)(1)  and 
(d)(2)  as  paragraphs  (d)(2)  and  (d)(3), 
respectively, 

■  f.  Adding  a  new  paragraph  (d)(1). 

■  g.  Revising  newly  redesignated 
paragraph  (d)(2), 

■  h.  Revising  the  designation  for 
paragraph  (f)  to  read  '■(e)(1)". 

■  i.  Reserving  paragraphs  (f)-(z). 
The  revisions  and  addition  read  as 

follows: 

§  205.603     Synthetic  substances  allowed 
for  use  in  organic  livestock  production. 

***** 

(a)  As  disinfectants,  sanitizer,  and 
medical  treatments  as  applicable, 

(1)  Alcohols. 

(i)  Ethanol— disinfectant  and  sanitizer 
only,  prohibited  as  a  feed  additive, 
(ii)  Isopropanol — disinfectant  only, 

(2)  Aspirin — approved  for  health  care 
use  to  reduce  inflammation. 

(3)  Biologies — Vaccines. 

(4)  Chlorhexidine — Allowed  for 
surgical  procedures  conducted  by  a 
veterinarian.  Allowed  for  use  as  a  teat 
dip  when  alternative  germicidal  agents 
and/or  physical  barriers  have  lost  their 
effectiveness, 

(5)  Chlorine  materials— disinfecting 
and  sanitizing  facilities  and  equipment. 
Residual  chlorine  levels  in  the  water 
shall  not  exceed  the  maximum  residual 
disinfectant  limit  under  the  Safe 
Drinking  Water  Act. 

(i)  Calcium  hypochlorite, 
(ii)  Chlorine  dioxide, 
(iii)  Sodium  hypochlorite, 

(6)  Electrolytes — without  antibiotics. 

(7)  Glucose. 

(8)  Glycerine — Allowed  as  a  livestock 
teat  dip.  must  be  produced  through  the 
hydrolysis  of  fats  or  oils. 

(9)  Hvdrogen  peroxide. 

(10)  Iodine, 

(11)  Magnesium  sulfate. 

(12)  Oxytocin — use  in  postparturition 
therapeutic  applications, 

(13)  Parasiticides,  Ivermectin — 
prohibited  in  slaughter  stock,  allowed  in 
emergency  treatment  for  dairy  and 
breeder  stock  when  organic  system 
plan-approved  preventive  management 
does  not  prevent  infestation.  Milk  or 
milk  products  from  a  treated  animal 
cannot  be  labeled  as  provided  for  in 
subpart  D  of  this  part  for  90  days 
following  treatment.  In  breeder  stock, 
treatment  cannot  occur  during  the  last 
third  of  gestation  if  the  progeny  will  be 
sold  as  organic  and  must  not  be  used 
during  the  lactation  period  of  breeding 
stock. 
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(14)  Phosphoric  acid — allowed  as  an 
equipment  cleaner,  Provided.  That,  no 
direct  contact  with  organicallv  managed 
livestock  or  land  occurs. 

(b)  *   *   * 

(4)  Lime,  hydrated — as  external  pest 
control,  not  permitted  to  cauterize 
physical  alterations  or  deodorize  animal 
wastes. 
***** 

(d)  *    *    * 

(1)  DL-Methionine,  DL-Methionine — 
hydroxy  analog,  and  DL-Methionine — 
hvdroxy  analog  calcium — for  use  only 
in  organic  poultry  production  until 
October  21.  2005. 

(2)  Trace  minerals,  used  for 
enrichment  or  fortification  when  EDA 
approved. 
***** 

■  5.  Section  205.605  is  revised  to  read  as 
follows: 

§205.605    Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as    organic    or 

made  with  organic  (soecified  ingredients 
or  food  group(s)). 

The  following  nonagriculturrtl 
substances  may  be  used  as  ingredients 
in  or  on  processed  products  labeled  as 
"organic"'  or  "made  with  organic 
(specified  ingredients  or  food  group(s))" 
only  in  accordance  with  any  restrictions 
specified  in  this  section. 

(a)  Nonsynthetics  allowed: 

Acids  (Alginic:  Citric — produced  by 
microbial  fermentation  of  carbohydrate 
substances;  and  Lactic). 

Agar-agar. 

Bentonite. 

Calcium  carbonate. 

Calcium  chloride. 

Carageenan. 

Colors,  nonsynthetic  sources  only. 

Dairy  cultures. 

Diatomaceous  earth — food  filtering 
aid  only. 

Enzymes — must  be  derived  from 
edible,  nontoxic  plants,  nonpathogenic 
fungi,  or  nonpathogenic  bacteria. 

Flavors,  nonsynthetic  sources  onlv 
and  must  not  be  produced  using 
synthetic  solvents  and  carrier  systems  or 
any  artificial  preservative. 

kaolin. 

Magnesium  sulfate,  nonsynthetic 
sources  only. 

Nitrogen — oil-free  grades. 

Oxygen — oil-free  grades. 

Perlite — for  use  only  as  a  filter  aid  in 
food  processing. 

Potassium  chloride. 

Potassium  iodide. 

Sodium  bicarbonate. 

Sodium  carbonate. 

Tartaric  acid. 

Waxes — nonsynthetic  (Carnauba  wax; 
and  Wood  resin). 
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Yeast — nonsynthetic,  growth  on 
petrochemical  substrate  and  sulfite 
waste  liquor  is  prohibited  (Autolysate; 
Bakers;  Brewers;  Nutritional;  and 
Smoked — nonsynthetic  smoke  flavoring 
process  must  be  documented). 

(b)  Synthetics  allowed: 

Alginates. 

Ammonium  bicarbonate — for  use  only 
as  a  leavening  agent. 

Ammonium  carbonate — for  use  only 
as  a  leavening  agent. 

Ascorbic  acid. 

Calcium  citrate. 

Calcium  hydroxide. 

Calcium  phosphates  (monobasic, 
dibasic,  and  tribasic). 

Carbon  dioxide. 

Chlorine  materials — disinfecting  and 
sanitizing  food  contact  surfaces.  Except, 
That,  residual  chlorine  levels  in  the 
water  shall  not  exceed  the  maximum 
residual  disinfectant  limit  under  the 
Safe  Drinking  Water  Act  (Calcium 
hypochlorite;  Chlorine  dioxide;  and 
Sodium  hypochlorite). 

Ethylene — allowed  for  postharvest 
ripening  of  tropical  fruit  and  degreening 
of  citrus. 

Ferrous  sulfate — for  iron  enrichment 
or  fortification  of  foods  when  required 
by  regulation  or  recommended 
(independent  organization). 

Glycerides  (mono  and  di) — for  use 
only  in  drum  drying  of  food. 

Glycerin — produced  by  hydrolysis  of 
fats  and  oils. 

Hydrogen  peroxide. 

Lecithin — bleached. 

Magnesium  carbonate — for  use  only 
in  agricultural  products  labeled  "made 
with  organic  (specified  ingredients  or 
food  group(s))."  prohibited  in 
agricultural  products  labeled  "organic". 

Magnesium  chloride — derived  from 
sea  water. 

Magnesium  stearate — for  use  only  in 
agricultural  products  labeled  "made 
with  organic  (specified  ingredients  or 
food  group(s))."  prohibited  in 
agricultural  products  labeled  "organic". 

Nutrient  vitamins  and  minerals,  in 
accordance  with  21  CFR  104.20, 
Nutritional  Quality  Guidelines  For 
Foods. 

Ozone. 

Pectin  (low-methoxy). 

Phosphoric  acid — cleaning  of  food- 
contact  surfaces  and  equipment  only. 

Potassium  acid  tartrate. 

Potassium  tartrate  made  from  tartaric 
acid. 

Potassium  carbonate. 

Potassium  citrate. 

Potassium  hydroxide — prohibited  for 
use  in  lye  peeling  of  fruits  and 
vegetables. 

Potassium  iodide — for  use  only  in 
agricultural  products  labeled  "made 


with  organic  (specified  ingredients  or 
food  group(^))."  prohibited  in 
agricultural  products  labeled  "organic". 

Potassium  phosphate — for  use  only  in 
agricultural  products  labeled  "made 
with  org<mic  (specific  ingredients  or 
food  group(s))."  prohibited  in 
agricultural  products  labeled  "organic". 

Silicon  dioxide. 

Sodium  citrate. 

Sodium  hydroxide — prohibited  for 
use  in  lye  peeling  of  fruits  and 
vegetables. 

Sodium  phosphates — for  use  only  in 
dairy  foods. 

Sulfur  dioxide — for  use  only  in  wine 
labeled  "made  with  organic. grapes," 
Provided.  That,  total  sulfite 
concentration  does  not  exceed  100  ppm. 

Tartaric  acid. 

Tocopherols — derived  from  vegetable 
oil  when  rosemary  extracts  are  not  a 
suitable  alternative. 

Xanthan  gum. 

(c)-(z)  [Reserved] 

■  6.  In  §  205.607,  paragraph  (c)  is  revised 
to  read  as  follows: 

§205.507     Amending  the  National  List. 
***** 

(c)  A  petition  to  amend  the  National 
List  must  be  submitted  to:  Program 
Manager,  USDA/AMS/TMP/NOP,  1400 
Independence  Ave.,  SW..  Room  4008- 
So..  Ag  Stop  0268,  Washington.  DC 
20250. 
***** 

Dated:  October  27,  2003. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-27415  Filed  10-30-03;  8:45  am] 
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SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  to  implement  reporting 
requirements  for  FERC-regulated 
entities  that  participant  in  cash 
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management  programs.  The 

Commission  is  also  modih'ing  certain 

aspects  of  the  documentation 

requirements  that  became  effective 

August  7,  2003. 
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1.  Introduction 

1.  On  lune  26.  2003,  the  Federal 
Energy  Regulatory  Commission 
(Commission  or  FERC)  issued  an 
Interim  Rule,  which  amended  its 
regulations  under  18  CFR  parts  101, 
201 ,  and  352  of  the  Commission's 
Uniform  Systems  of  Accounts  by 
implementing  documentation 
requirements  for  FERC-regulated 
entities  that  participate  in  cash 
management  programs.  Cash 
management  or  "money  pool"  programs 
typically  concentrate  affiliates'  cash 
assets  in  joint  accounts  for  the  purpose 
of  providing  financial  flexibility  and 
lowering  the  cost  of  borrowing. 

2.  The  regulatuins  require  that  FERC- 
regulated  entities  subject  to  these  rules 
place  their  cash  management 
agreements  in  writing,  specif}'  the  duties 
and  responsibilities  of  cash  management 
program  participants  and 
administrators,  specif}'  the  methods  for 


calculating  interest  and  for  allocating 
interest  income  and  expenses,  and 
specif}'  any  restrictions  on  deposits  or 
borrowings  by  participants. 

3.  In  the  Interim  Rule,  the 
Commission  also  sought  comments  on 
new  reporting  requirements  that  would 
require  FERC-regulated  entities  to  file 
their  cash  management  agreements  with 
the  Commission  and  notif}'  the 
Commission  when  their  proprietary 
capital  ratios  drop  below  30  percent  and 
when  their  proprietary'  capital  ratios 
subsequently  return  to  or  exceed  30 
percent.  The  reporting  requirements 
were  reflected  in  changes  to  18  CFR 
parts  141,  260,  and  357  of  the 
Commission's  regulations  for  public 
utilities  and  licensees,  natural  gas 
companies,  and  oil  pipeline  companies. 

4.  This  Final  Rule  amends  the 
Commission's  regulations  under  18  CFR 
parts  141,  260.  and  357  of  the  Uniform 
System  of  Accounts  for  public  utilities 
and  licensees,  natural  gas  companies, 
and  oil  pipeline  companies  by 
implementing  the  reporting 
requirements  proposed  in  the  Interim 
Rule,  with  some  modifications.  The 
modifications  require  FERC-regulated 
entities  to  compute  their  proprietary 
capital  ratios  quarterly  (as  compared  to 
a  proposed  monthly  computation)  and 
to  notify  the  Commission  within  45 
days  after  the  end  of  each  calendar 
quarter  if  their  proprietary  capital  ratios 
drop  below  or  subsequently  exceed  30 
percent  (as  compared  to  a  proposed  15 
day  period  for  computation  and  5  day 
notification  deadline). 

5.  The  Fiaal  Rule  also  modifies 
certain  aspects  of  the  documentation 
requirements  that  were  implemented  in 
the  Interim  Rule  and  became  effective 
August  7,  2003.  Specifically,  the 
CommissioD  is  revising  parts  101  and 
201,  Account  146  C,  and  part  352, 
Account  13{c),  to  require  that  FERC- 
regulated  entities  maintain 
documentation  related  only  to  the 
administrator  and  the  FERC-regulated 
entity  (rather  than  documentation 
related  to  all  cash  management 
participants).  Account  146  B(l),  (2)  and 
(4)  and  Account  13(b)(1),  (2)  and  (4)  are 
also  revised  to  require  that  FERC- 
regulated  etitities  document  the  interest 
rates  on  deposits  or  borrowings  in  the 
cash  management  agreements,  but  not 
on  the  daily  records  for  each  deposit, 
withdrawal  or  borrowing.  Additionally, 
the  regulations  are  revised  to  require 
records  showing  the  monthly  balances 
of  cash  management  programs,  rather 
than  daily  balances. 

6.  The  documentation  and  reporting 
requirements  the  Commission  is 
adopting  in  this  Final  Rule  directly 
address  the  deficiencies  in  cash 


management  programs  found  by  the 
Chief  Accountant  in  audits  conducted 
in  2002.  At  that  time.  FERC-regulated 
entities  had  S16  billion  in  cash 
management  accounts.  More  recently, 
analysis  indicates  that  FERC-regulated 
entities  have  S25.2  billion  in  cash 
management  accounts.  The 
documentation  and  reporting 
requirements  the  Commission  is 
adopting  are  needed  to  ensure  that  rates 
paid  by  the  customers  of  FERC- 
regulated  entities  are  just  and 
reasonable.  The  additional  financial 
transparency  required  by  these  rules 
will  also  aid  the  Commission  in  meeting 
its  oversight  and  market  monitoring 
obligations  and  will  benefit  the 
investing  public. 

7.  In  sum.  the  Final  Rule  applies  to  all 
FERC-regulated  entities  that  have  not 
been  granted  waivers  of  the 
Commission's  accounting  regulations 
and  the  FERC  Annual  Report  Forms  1. 
1-F,  2.  2-A  or  6  filing  requirements. ^ 
Due  to  the  nature  of  electric 
cooperatives,  the  Commission  is 
exempting  them  from  the  requirement  to 
notify  the  Commission  when  their 
proprietary  capital  ratios  drop  below  30 
percent  and  when  their  proprietary 
capital  ratios  subsequently  return  to  or 
exceed  30  percent.-  Electric 
cooperatives  must  comply  with  the 
Final  Rule  except  for  the  notification 
requirements  stated  above. 

II.  Background 

8.  An  investigation  by  the  Chief 
Accountant  in  March  2002  revealed  that 
FERC-regulated  entities  had 
approximately  816  billion  of  assets  in 
cash  management  accounts.  The 
preliminary  results  of  the  investigation 
also  revealed  severe  recordkeeping 
deficiencies: 

•  Cash  management  agreements 
generally  were  not  formalized  in 
writing. 

•  The  terms  of  the  programs  and  the 
interest  associated  with  loans  were  not 
documented  in  writing. 

•  It  was  unclear  whether  interest  had 
been  paid  to  subsidiary  companies  by 
the  parent  companies. 

9.  The  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on 
August  1,  2002.  67  FR  51150  (Aug.  7, 
2002),  IV  FERC  Stats.  &  Regs.  1  32,561 
(August  1,  2002).  to  amend  its  Uniform 
Systems  of  Accounts  for  public  utilities 


'  Reporting  requirements  for  the  Annual  Report 
Forms  can  be  found  at  Section  141.1  for  Form  1, 
Section  141.2  for  Form  1-F.  Section  260.1  for  Form 
2,  Section  260.2  for  Form  2-A  and  Section  357.2 
for  Form  6. 

'  Electric  cooperatives  that  have  paid  off  their 
debt  to  the  Rural  Utilities  Services  are  subject  to  the 
Commission's  regulations. 
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and  licensees.-'  natural  gas  companies.'' 
and  oil  pipeline  companies. '  The  NOPR 
proposed  to  require  that,  as  a 
prerequisite  to  a  FERC-regulaled  entity 
participating  in  a  cash  management 
program,  the  FERC-regulated  entity 
shall  maintain  a  minimum  proprietary 
capital  ratio  of  at  least  30  percent  and 
the  FERC-regulated  entity  and  its  parent 
shall  maintain  investment  grade  credit 
ratings.  Also,  the  NOPR  proposed  new 
documentation  requirements  for  cash 
management  programs. 

10.  The  Commission  issued  an 
interim  rule  on  lune  2b.  2003.  68  FR 
40500  (lulv  8,  2003).  FERC  Stats.  &  Regs. 
11  31.145  (June  26.  2003),  which 
amended  its  regulations  under  18  CFR 
parts  101.  201. "and  352  of  the 
Commission's  Uniform  Systems  of 
Accounts  for  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  companies  by  implementing 
the  documentation  requirements 
proposed  in  the  NOPR.  The  interim 
regulations  required  that  FERC- 
regulated  entities  maintain  their  cash 
management  agreements  in  writing,  that 
the  agreements  specif}'  the  duties  and 
responsibilities  of  cash  management 
program  participants  and 
administrators,  specif}'  the  methods  for 
calculating  interest  and  for  allocating 
interest  income  and  expenses,  and 
specify  anv  restrictions  on  deposits  or 
borrowings  by  participants.  The 
regulations  became  effective  August  7, 
2003  for  all  FERC-regulated  entities  that 
have  not  been  granted  waivers  of  the 
Commissions  accounting  regulations 
and  the  FERC  Annual  Report  Forms  1, 
1-F,  2,  2-A  or  6  filing  requirements. 

n.  The  Commission  decided  not  to 
adopt  the  financial  prerequisites 
proposed  in  the  NOPR.  Instead,  the 
Commission  sought  comments  on  new 
reporting  requirements  that  require 
FERC-regulated  entities  participating  in 
cash  management  programs  to  file 
agreements  related  to  such  programs 
with  the  Commission  and  to  notify  the 
Commission  when  their  proprietary 
capital  ratios  drop  below  30  percent, 
and  when  they  subsequently  return  to  or 
exceed  30  percent.  These  new  reporting 
requirements  were  reflected  in  revisions 
to  parts  141,  260,  and  357  of  the 
Commission's  regulations.  The 


'Part  101  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees  Subject 
to  the  Provisions  of  the  Federal  Power  Act.  18  CFR 
part  101  (2003). 

"  Part  201  Uniform  System  of  Accounts 
Prescribed  for  Na'.ural  Gas  Companies  Subject  to  the 
Provisions  of  the  Natural  Gas  Act.  18  CFR  part  201 
(2003). 

■■  Part  352  Uniform  System  of  Accounts 
Prescribed  for  Oil  Pipeline  Companies  Subject  to 
the  Provisions  of  the  Interstate  Commerce  Act.  18 
CFR  part  352  (2003). 


Commission  also  concluded  that  the 
information  collected  through  the  new 
reporting  requirements  would  be 
considered  non-confidential  in  nature 
and  be  made  available  to  the  general 
public  via  FERC's  eLibrary  (formerly 
FERRIS)  accessed  from  FERC's  Home 
Page.f"  The  Commission  did  not 
implement  the  new  reporting 
requirements  in  the  Interim  Rule,  but 
sought  comments  on  these 
requirements. 

12.  Requests  for  stay  of  the  Interim 
Rule  were  denied  in  an  order  dated 
August  21,  2003." 

III.  Discussion 

13.  The  Commission  received  twenty- 
five  comments  **  in  response  to  the  new 
reporting  requirements  or  comments 
asking  clarification  of  the 
documentation  requirements  that 
became  effective  August  7,  2003.  While 
commenters  generally  support  the 
Commission's  decision  not  to  impose 
prerequisites  to  cash  management 
program  participation,  some 
commenters  question  whether  the 
Commission  has  authority  to  require 
utilities  to  file  agreements  associated 
with  cash  management  programs.  Other 
commenters  ask  whether  the 
Commission  has  a  statutory'  basis  for 
cash  management  oversight  of  public 
utility  affiliates  of  registered  holding 
companies  and  of  utilities  whose  money 
pools  are  regulated  by  state 
commissions. 

14.  Several  commenters  also 
suggested  various  changes  to  make 
compliance  with  the  proposed 
regulations  easier.  The  suggested 
changes  principally  involve  the  time 
period  for  performing  the  proprietarv' 
capital  ratio  calculation,  the  deadline 
for  notif\'ing  the  Commission  when  the 
proprietary  capital  ratio  falls  below,  or 
subsequently  returns  to  or  exceeds  30 
percent,  and  the  requirement  to  file  cash 
management  agreements  with  the 
Commission. 

15.  After  careful  consideration  of  the 
comments  received,  the  Commission  is 
implementing  the  new  reporting 
requirements  with  some  modifications, 
as  discussed  below,  and  is  modif\dng 
certain  aspects  of  the  documentation 
requirements  that  became  effective 
August  7,  2003. 

16.  Consistent  with  the  discussions 
below,  the  Commission  also  denies  all 
requests  for  rehearing  of  the  Interim 
Rule. 


A.  Statutory  Basis  for  the  Rule 

17.  The  Interim  Rule  did  not  propose 
to  regulate  participation  in  cash 
management  programs,  nor  did  it 
establish  any  prerequisites  for 
participation  in  cash  management 
programs  as  the  Notice  of  Proposed 
Rulemaking  had  originally  proposed. 
Rather,  the  Interim  Rule  merely 
established  documentation 
requirements  and  proposed  reporting 
requiremerris.  The  Final  Rule  requires 
FERC-regulated  entities  subject  to  the 
rule  to  file  their  cash  management 
agreements  with  the  Commission,  as 
well  as  notif}'  the  Commission  when 
their  proprietary  capital  ratios  drop 
below  30  percent.  The  provisions  in  the 
Federal  Power  Act  (FPA),  Natural  Gas 
Act  (NGA).  and  Interstate  Commerce 
Act  (ICA)  that  authorize  the 
Commission  to  require  reports  and 
documentation  to  administer  these 
statutes  provide  ample  authority  for 
issuance  of  the  Final  Rule.*^ 

18.  Most  commenters  do  not 
challenge  the  Commission's  legal 
authority  to  set  the  documentation  and 
reporting  requirements  of  the  Interim 
Rule.i°  A  few  commenters  still  raise 
such  challenges,  however,  and  we 
address  their  concerns  here.  EEI,  for 
example,  argues  that  the  Commission 
lacks  a  legal  or  factual  basis  for  the 
reporting  requirements. '  ^  Southern 
California  Edison  Company  (Edison) 
supports  EEI's  comments  on  the  Interim 
Rule.  Duke  Energy  asserts  that  the 
Commission  lacks  the  statutory' 
authority  to  regulate  the  financial 
transactions  of  Duke  Energy's  FERC- 
regulated  entities,  including  their 
participation  in  cash  management 
programs. 

19.  The  short  answer  is  that  the 
Commission  is  not  "regulating"  cash 
management  programs.  Rather,  the  Final 
Rule  implements  reporting  and 
documentation  requirements,  w"hich  are 


<'  http://www.ferc.gov/. 

104  FERC  161.217  (2003). 
°  Commenters  on  the  Interim  Rule  are  listed  in  the 
appendix  to  this  final  rule. 


"  See  15  U.S.C.  717g  (2000);  15  U.S.C.  717i  (2000); 
16  U.S.C.  825  (2000):  16  U.S.C.  825c  (2000):  49 
.'\pp  U.S.C.  20(1)  (1988);  49  App.  U.S.C.  20(5) 
(1988). 

'"For  example,  the  Interstate  Natural  Gas 
Association  of  America  (INGAA).  which  had 
initially  argued  that  the  Commission  does  not  have 
authority  to  establish  prerequisites  for  money  pool 
participation,  does  not  argue  that  the  Commission 
lacks  the  legal  authority  to  set  the  Final  Rule's 
reporting  requirements.  Others  such  as  the 
American  Public  Gas  Association  (.\PGA)  strongly 
confirm  the  Commission's  legal  authority  lo  impose 
the  needed  reporting  requirements  in  the  Final 
Rule,  consistent  with  the  Commission's  mandate  to 
protect  customers  from  unjust  and  unreasonable 
rates. 

' '  The  legal  basis  for  the  30  percent  proprietary 
capital  reporting  obligation  and  other  reporting 
obligations  is  discussed  here,  while  the  choice  of 
a  30  percent  proprietary  capital  level  for  initiating 
the  report  is  discussed  infra. 
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amply  justifiRci  l)v  the  enormous  amount 
of  assets  of  rp^ulatpd  entities  in  cash 
management  programs.  In  2002.  the 
Commission  found  at  least  Slfi  billion  of 
regulated  entities'  assets  in  such 
accounts  and  that  amount  has  increased 
in  2003  to  approximately  S25  billion. 
This  is  an  enormous,  mostly 
unregulated,  pool  of  monev  in  cash 
management  programs  that  may 
detrimentally  affect  regulated  rates.  The 
Final  Rule  properly  requires  that  FERC- 
regulated  entities  document  and  report 
information  to  aid  the  Ckimmission  in 
monitoring  cash  management  programs, 
but  is  not  in  the  nature  of  a  regulation 
governing  participation  in  cash 
management  programs.  The  reporting 
requirements  allow  the  Commission  to 
protect  ratepaying  customers  of 
regulated  entities  by  providing  greater 
transparency  of  cash  management 
activities. 

20.  AOPL  and  Chevron  Pipeline 
Company,  et  a!.,  in  their  comments  on 
the  Interim  Rule  question  the 
Commissions  statutorv  authority  for  the 
record-keeping  requirements,  insofar  as 
the  Final  Rule  may  intend  to  require 
such  records  of  non-FERC-regulated 
entities.  Shell  Pipeline  Companv  LP 
shares  these  concerns.  The  Final  Rule 
does  not  require  recordkeeping  or 
reports  frf)m  non-jurisdictional  entities. 
.Accordingly,  the  recordkeeping  and 
reporting  requirements  of  the  NGA. 
FPA.  and  ICA  provide  express  statutory 
authoritv  for  the  reporting  requirements 
of  the  Final  Rule,  which  are  imposed 
solely  on  FERC-regulated  entities. 

21.'  Specifically,  .\GA  Section  8 
provides  that  "[elvery  natural-gas 
company  shall  make,  keep,  and  preserve 
for  such  periods,  such  accounts,  records 
of  cost-accounting  procedures, 
correspondence,  memoranda,  papers, 
books,  and  other  records  as  the 
Commission  may  by  rules  and 
regulations  prescribe  as  necessary  or 
appropriate  for  purposes  of  the 
administration  of  this  Act  *   *   *,"i2 
and  NCJA  Section  10  provides  that 
"[elvery  natural-gas  company  shall  file 
with  the  Commission  such  annual  and 
other  periodic  or  special  reports  as  tlie 
Commission  may  bv  rules  and 
regulations  or  order  prescribe  as 
necessan.'  or  appropriate  to  assist  the 
Cr)mmission  in  the  proper 
administration  of  this  act."  "  FPA 
Section  301  provides  that  "[e]very 
licensee  and  public  utility  shall  rnake, 
keep  and  preserve  for  such  periods, 
such  accounts,  records  of  cost- 
accounting  procedures,  correspondence, 
memoranda,  papers,  books,  and  other 


•-15U.S.C.  717g(2000). 
"  15  U.S.C.  717i  (2000). 


records  as  the  Commission  may  by  rules 
and  regulations  prescribe  as  necessary 
or  appropriate  for  purposes  of  the 
administration  of  this  Act  *   *   *,""» 
and  FPA  Section  304  provides  that 
"(elvery  licensee  and  every  public 
utility  shall  file  with  the  Commission 
such  annual  and  other  periodic  or 
special  reports  as  the  Commission  may 
by  rules  and  regulations  or  order 
prescribe  as  necessary  or  appropriate  to 
assist  the  Commission  in  the  proper 
administration  of  this  Act."  '"'  Section 
20(1)  of  the  ICA  provides  that  "[tjhe 
Commission  is  authorized  to  require 
annual,  periodical,  or  special  reports 
from  [oil  pipeline)  carriers  *   *   *  and 
full,  true,  and  correct  answers  to  all 
questions  upon  which  the  Commission 
may  deem  information  to  be  necessary 

*  *    *,"i«  and  Section  20(5)  of  the  ICA 
authorizes  the  Commission  "in  its 
discretion,  (to)  prescribe  the  forms  of 
any  and  all  accounts,  records,  and 
memoranda  to  be  kept  by  carriers  and 
their  lessors,  including  tiie  accounts, 
records,  and  memoranda  of  the 
movement  of  traffic,  as  well  as  of  the 
receipts  and  expenditures  of  moneys. 

*  *      *    "  17 

22.  In  sum.  the  Commission  is 
entrusted  with  the  responsibility  to 
ensure  that  rates  are  just  and  reasonable 
and  that  FERC-regulated  entities 
provide  the  ser\'ices  to  which  they  have 
committed.'"  The  transparency- 
enhancing  reporting  requirements 
adopted  in  the  Final  Rule  for  cash 
management  programs — in  which  over 
$25  billion  of  regulated  entities'  funds 
are  deposited  (and  accessible  to  others 
in  their  corporate  family) — will  help 
ensure  that  both  goals  are  achieved. 

23.  Requiring  that  FERC-regulated 
erltities  that  participate  in  monev  pools 
file  reports  and  maintain  documents 
does  not  impermissibly  extend  tlie 
Commission's  jurisdiction  to 
unregulated  parent  companies  (or  other 
unregulated  affiliates).  The  Commission 
is  requiring  jurisdictional  entities  to 
document  cash  management 
transactions  and  file  cash  management 
agreements  to  which  the  jurisdictional 
entities  are  parties.  This  is  squarely     " 
within  the  ambit  of  the  Commission's 
statutory  authority. 

B.  Applicability  of  the  Rule  to  Registered 
Holding  Companies 

24.  The  Interim  Rule  applied  the 
documentation  requirements  to  all 


IM6U.S.C.  825  (2000). 

'M6  U.S.C.  »25c  (2000). 

'»49App.uis.C.  20(1)  (1988). 

''49  App.  UlS.C.  20(5)  (1988). 

1"  See  FPA  Sfections  205  and  20b,  NGA  Sections 
4  and  5.  and  IQA  Title  49  App.  Sections  1(5)  and 
15(1). 


FERC-regulated  entities  that  have  not 
been  granted  waivers  of  the 
Commission's  accounting  regulations 
and  the  FERC  Annual  Report  Forms  1, 
1-F,  2,  2-A  or  6  filing  requirements. 
This  includes  subsidiaries  of  registered 
holding  companies  that  are  regulated  bv 
the  SEC  pursuant  to  Public  Utility 
Holding  Company  Act  (PI  HCAl.'s 

25.  In  the  Interim  Rule,  the 
Commission  found  that  to  protect 
ratepayers,  the  Commission  needed  to 
better  understand  the  financial 
condition  of  the  companies  it  regulates, 
including  their  cash  management 
practices.  And  while  the  Commission 
agreed  with  many  commenters  that  the 
SEC  regulates  some  aspects  of  a 
registered  holding  company's  cash 
management  programs,  the  SEC's  case- 
by-case  analysis  of  these  programs  did 
not  provide  assurance  that 
documentation  adequate  for  this 
Commission's  regulatorv  oversight 
would  be  maintained. 

26.  Therefore,  the  Interim  Rule 
required  that  FERC-regulated  entities 
that  are  also  subject  to  PUHCA  follow 
the  documentation  requirements 
adopted  in  the  Commission's  Uniform 
Systems  of  Accounts  and  proposed  that 
FERC-regulated  holding  company 
subsidiaries  follow  the  same  reporting 
requirements  as  all  other  FERC- 
regulated  entities  subject  to  this  rule. 

Comments  Received: 

27.  EEI  requested  rehearing  and 
clarification  of  the  applicability  of  the 
rule  to  subsidiaries  of  registered  holding 
companies,  asserting  that  regulation  by 
the  Commission  is  unnecessarv  and 
barred  by  Section  318  of  the  FPA.^" 
While  acknowledging  that  "the 
documentation  requirements  the  FERC 
is  imposing  differ  somewhat  from  the 
SEC's  requirements."  EEI  goes  on  to 
assert  that  any  regulated  holding 
company's  cash  management  program 
"already  satisfies  documentation 
requirements  comparable  to  those  that 
would  be  imposed  in  the  interim  rule." 


•«  15  U.S.C.  79a  et  seq.  (2000). 

-"Section  318  of  the  Federal  Power  Act  jwovides 
as  follows: 

If,  with  respect  In  the  issue,  sale,  or  guaranty  of 
a  security,  or  assumption  of  obligation  or  liability 
in  respect  of  a  security,  the  method  of  keeping 
accounts,  the  filing  of  reports,  or  the  acquisition  or 
disposition  of  any  security,  capital  assets,  facilities, 
or  any  other  subject  matter,  such  person  is  subject 
both  to  a  requirement  of  IPIIHCAI  or  of  a  rule, 
regulation  or  order  thereunder  and  to  a  requirement 
of  [the  FPA].  or  of  any  rule,  regulation,  or  order 
thereunder,  the  requirement  nf  (PUflCA)  shall 
apply  to  such  person,  and  such  person  shall  not  be 
subject  to  the  requirement  of  [the  FPA]  or  of  any 
rule,  regulation,  or  order  thereunder,  with  respect 
to  the  same  subject  matter,  unless  the  Securities  and 
Exchange  Commission  has  exempted  such  person 
from  such  requirement  of  [PL  HC.M,  in  which  case 
the  requirements  of  [the  Federal  Power  Act]  shall 
apply  to  such  person. 
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Thus.  EEI  asserts,  there  is  "no  reason  to 
create  redundant  requirements  for 
registered  holding  company  systems." 
EEI  makes  the  same  policv  and  legal 
arguments  against  the  reporting 
requirements  proposed  in  the  Interim 
Rule. 

28.  FirstEnergy,  while  not  requesting 
rehearing,  reiterates  many  of  EEI's 
comments.  FirstEnergy  also  points  out 
that  the  documentation  the  Interim  Rule 
requires  companies  to  maintain  is 
different  from  the  documentation  that 
the  SEC  requires  companies  to  maintain 
under  PL'HCA  Additionally, 
FirstEnergy  echoes  EEI's  argument  that 
the  SEC  has  the  sole  and  exclusive 
jurisdiction  over  the  regulation  of  cash 
management  programs.  Finally,  in 
regard  to  the  proposed  notification  and 
filing  requirements.  FirstEnergy  argues 
that  "in  our  view,  there  is  no  critical 
need  for  utilities  to  file  this  information 
with  the  Commission"  and  that  "such 
information  could  then  be  made 
available  to  the  Commission  in 
connection  with  an  audit  or  other 
Commission  proceeding." 

Comn^isxion  Response: 

29.  The  Commission  finds  that  to 
better  ensure  that  rates  for  jurisdictional 
services  are  just  and  reasonable,  it  must 
examine  the  financial  structure  of  the 
entities  it  regulates,  .^s  the  Commission 
stated  in  the  Interim  Rule,  regulated 
entities  routinely  place  large  quantities 
of  funds  (over  S2.S  billion,  at  last  count) 
into  cash  management  accounts.  As 
recent  market  events  have  showm, 
financial  troubles  may  afflict  both 
Pl'HCA  and  non-Pl'HCA  companies.  A 
highly  leveraged  company,  with  the 
accompanying  fixed  interest  expense 
and  future  obligation  to  repay  the 
principal,  may  be  in  a  weakened 
financial  position  if  there  is  an 
unfa\orable  change  in  the  business 
climate.  This  event  may  result  in  an 
inadequate  flow  of  cash  which  may 
have  an  adverse  impact  on  the  FERC- 
regulated  entity's  ability  to  remain 
solvent.  As  a  result,  it  is  vital  to  the 
Commission's  statutory  mission  that  it 
has  on  hand  the  necessarv  information 
to  understand  how  regulated  entities  are 
accounting  for  their  assets. 

30.  Section  318  of  the  FPA  governs 
conflicts  between  the  Commission's  and 
the  SEC's  regulations. 2' 


31.  FirstEnergy  and  EEI  mistakenly 
seem  to  believe  that  the  Commission's 
requirements  are  in  conflict  with  the 
requirements  of  the  SEC.  and  are 
therefore  barred  by  FPA  Section  318. 
The  Final  Rule  does  not  dictate  the 
content  of  or  terms  for  participating  in 
a  cash  management  program.  And 
nothing  in  the  regulations  the 
Commission  is  adopting  is  incompatible 
with  existing  SEC  requirements. 

32.  While  the  SEC  sometimes  requires 
the  filing  of  cash  management 
agreements  and  notification  of  changes 
in  a  holding  company's  capital  equity, 
there  is  nothing  that  prevents  a 
registered  holding  company  from 
making  one  filing  with  the  SEC  and  its 
subsidiary  making  another  filing  with 
FERC.  Therefore,  there  is  no  conflict, 
and  Section  318  does  not  bar  the 
proposed  regulations. 

C.  Applicabiljtv  of  the  Rule  to  Utilities 
Regulated  by  State  PUCs 

33.  The  Interim  Rule  did  not 
specifically  address  application  of  the 
rule  to  companies  whose  cash 
management  programs  are  regulated  by 
State  Public  Utility  Commissions 
(PUCs). 

Comments  Received: 

34.  EEI  and  Duke  Energy  suggest  that 
the  Interim  Rule  should  not  apply  to  a 
public  utility  or  licensee  whose 
participation  in  cash  management 
arrangements  or  whose  securities  and 
debts  are  regulated  by  the  utility 
commission  of  the  State  in  which  the 
public  utility  or  licensee  is  organized 
and  operating.  The  commenters  argue 
that  those  companies  are  subject  to 
oversight  similar  to  the  oversight  the 
Commission  is  imposing  here.  Second. 
EEI  suggests  that  Section  204(f)  of  the 
FPA  excludes  such  State-regulated 
public  utility  activities  from  further 
Commission  regulation.'-  If  a  State 
utility  commission  already  regulates  a 
utility's  participation  in  a  cash 
management  arrangement,  or  regulates 


^'  In  the  Arcadia  case,  Arcadia.  Ohio  v.  Ohio 
Power  Co..  498  U.S.  73  (1990)  lArcadia),  cited  by 
both  FirstEnergy  and  EEI,  the  Supreme  Court 
declined  to  address  the  issue  of  whether  Section 
318  prohibits  all  Commission  regulation  of  a  subject 
matter  regulated  by  the  SEC  or  "only  such 
regulation  as  actually  imposes  a  conflicting 
requirement."  .Arcadia.  498  U.S.  at  77.  Instead,  the 
Court  held  that  the  Commission's  actions  at  issue 
did  not  relate  to  one  of  the  four  subject  matters  laid 
out  in  Section  318  and  concluded,  therefore,  that 


there  was  no  conflict  between  the  actions  of  the 
Commission  and  the  actions  of  the  SEC.  The 
complete  chronology  of  the  Arcadia  case  is  as 
follows:  Ohio  Power  Co.,  39  FERC  61,098  (1987), 
reh'g  denied.  43  FERC  61.046  (1988),  vacated  sub 
now.  Ohio  Power  v.  FERC.  880  F.2d  1400  (D.C.  Cir. 
1989),  rehg  denied.  897  F.2d  540  (DC.  dr.  1989). 
order  on  cert.  Arcadia  v.  Ohio  Power  Co..  498  U.S. 
73  (1990),  order  on  remand  sub  nom.  Ohio  Power 
Co.  V.  FEBC.  954  F.2d  779  (DC.  Cir.  1992),  cert, 
denied  sub  nom.  Arcadia  v.  Ohio  Power  Co.,  506 
U.S.  981  (1992). 

"  16  use.  824c(f).  Section  204  of  the  FPA  reads 
as  follows: 

"The  provisions  of  this  Section  [204  dealing  with 
Commission  regulation  of  public  utility  securities 
and  liabilities]  shall  not  apply  to  a  public  utility 
organized  and  operating  in  a  State  under  the  laws 
of  which  its  security  issues  are  regulated  by  a  State 
commission." 


the  utility's  securities  and  debt.  EEI 
asserts  that  the  Commission  should 
defer  to  the  state  commission's 
regulation  of  those  activities  and  not 
also  apply  the  docuttientation  and 
reporting  requirements  of  the  Final  Rule 
to  the  utility. 

35.  National  Grid.  PacifiCorp.  Edison, 
and  others  urge  the  Commission  to 
avoid  imposing  cash  management 
program  requirements  that  either 
conflict  with  or  inappropriately 
duplicate  requirements  of  state 
commissions  that  may  have  existing 
regulatory  oversight.  PacifiCorp,  for 
instance,  states  that  it  already  receives 
regulatory  permission  for  its  cash 
management  operations  from  six  states 
and  is  loath  to  modify  those  agreements 
since  any  modification  would  require  it 
to  seek  regulatory  approval  from  each  of 
those  states,  as  well  as  the  SEC.  Both 
PacifiCorp  and  National  Grid  companies 
seek  clarification  that  the  new  cash 
management  rules  pertain  only  to 
proper  documentation,  reporting,  and 
notification,  and  not  modification  of 
their  cash  management  programs. 
Edison  believes  that  the  proposed 
reporting  requirements  are  unduly 
burdensome,  considering  that  Edison  is 
already  regulated  by  both  the  California 
Public  Utilities  Commission  (CPUC)  and 
the  SEC  with  respect  to  affiliate 
transactions.  According  to  Edison, 
CPUC's  rules  and  regulations  already 
require  it  to  comply  with  voluminous 
documentation  and  other  requirements 
concerning  its  relationship  with  its 
affiliates. 

Commission  Response: 

36.  The  Commission's  Final  Rule  does 
not  conflict  with  any  requirement  of  any 
State  PUC.  The  Final  Rule  does  not 
require  entities  to  alter  their  cash 
management  agreements,  nor  will  the 
Commission  alter  them  after  they  are 
filed.  Further,  as  mentioned  earlier,  the 
FPA  gives  the  Commission  broad 
authority  to  collect  the  information  it 
needs  to  administer  the  FPA,  NGA  and 
ICA.  The  documentation  and  reporting 
requirements  all  fall  within  this  broad 
grant  of  power. 

37.  EEI  and  Duke  Energy's  concern 
over  Section  204(f)'s  limitation  on  the 
Commission's  authority  over  the 
issuance  of  securities  regulated  by  a 
state  commission  is  misplaced.  Section 
204  does  not  apply  because  the 
Commission  is  not  regulating  the 
issuance  of  any  security'  by  means  of 
this  Final  Rule.  Therefore,  in  response 
to  EEI's  concerns,  none  of  the  Final 
Rule's  requirements  regulates  a  public 
utility's  ability  to  "issue  any  .security,  or 
assume  any  obligation  or  liability." 

38.  In  response  to  other  complaints 
about  duplication  of  effort,  the 
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f"i;mmission  reiterates  the  need  for  this 
mformation  in  carrying  out  its  statutory 
(^ligations  to  customers.  The  burden 
imposed  on  regulated  entities  by  the 
Final  Rule  is  extremoly  low  while  the 
benefits  to  the  Commission  and  the 
public  of  documenting  over  S25  billion 
worth  of  regulated  assets  is  high.  The 
ConHnission  would  be  remiss  in  its 
obligation  to  ensure  just  and  reasonable 
rates  if  it  were  to  ignore  the  effects  on 
its  jurisdictional  entities  of  having  these 
largo  sums  in  cash  management 
programs. 

D.  Submission  of  Cash  Management 
Agreements 

39.  The  interim  rule  proposed 
requiring  FERC-regulated  entities 
subject  to  the  rule  to  file  their  cash 
management  agreements  with  the 
Commission,  and  to  file  anv  subsequent 
changes  within  10  days  from  the  date  of 
change.  The  Commission  is  adopting 
this  requirement  in  the  Final  Rule. 

Comments  Rtreived: 

40.  Several  commenters-'  argue  that 
FP^RC-regulated  entities  should  not  be 
required  to  file  cash  management 
agreements  with  the  Commission.  A  few 
commenters  aigue  that  doing  so  is 
unnecessary.  For  example.  INGAA, 
Duke  Energy  and  FirstEnergy  assert  that 
because  the  Interim  Rule  requires  FERC- 
regulated  entities  to  maintain 
documentation  supporting  their  cash 
management  agreements  which  are 
subject  to  audit,  there  is  no  compelling 
reason  to  have  the  agreements  filed  with 
the  Commission.  Duke  Energy  adds  that 
the  Commissions  own  annual  reporting 
requirements  require  FERC-regulated 
entities  to  provide  the  Commission  with 
a  descr-iption  of  material  terms  of  their 
agreements  in  footnotes  to  their  annual 
reports. 

41.  Other  commenters--*  suggest  that 
the  Commission  should  merely  require 
companies  to  maintain  documentation, 
subject  to  (Commission  review,  without 
requiring  companies  to  submit  the 
information.  EEI  expresses  the  concern 
that  filing  cash  management  agreements 
would  invite  proceedings  unintended 
by  the  Commission,  and  requests  that 
the  Commission  clarifv  that  the 
documents  are  for  informational 
purposes  only,  and  not  subject  to 
complaints  or  protests.  Commenters  ^s 
also  argue  that  the  new  reporting 
requirement  is  excessiveh  burdensome. 

42.  .additionally.  Cinergy  asks  that  the 
Commission  clarif\'  that  the  initial 
submission  of  the  agreements  for 


• '  £  g    L\C,.A.^,  Duke  Energy,  and  FirstEnergy. 
"  E.g..  EEI.  PSEG  Companies,  and  Edison. 
^^E.g..  Graham  County  Electric  Cooperative  and 
PSEG  Companies. 


programs  established  prior  to  the 
effective  date  of  the  rule  shall  be  within 
10  days  of  the  effective  date  of  this  rule. 
Commission  Response: 

43.  The  underlying  premise  of  this 
reporting  requirement  is  that  additional 
transparency'  of  cash  management 
activities  between  FERC-regulated 
entities  and  their  affiliates  will  allow 
the  Commission  and  other  users  of 
financial  information  to  make  decisions 
based  on  relevant  and  accurate 
information.  The  only  way  to  achieve 
this  transparency  is  to  require  FERC- 
regulated  eatities  to  file  their  cash 
management  documents  with  the 
Commissioa.  which  will  consequently 
make  them  available  to  the  public.  In 
addition,  the  requirement  that  any 
subsequent  changes  to  an  existing 
agreement  be  filed  within  10  days  of  the 
date  of  the  change  is  necessary  to 
provide  users  of  financial  information 
with  knowledge  of  when  such  decisions 
are  being  made.  Since  cash  management 
agreements  are  altered  infrequently  and 
only  after  ctmsiderable  planning,  the  10 
day  notification  deadline  is  reasonable. 

44.  Any  cash  management  agreements 
established  prior  to  the  effective  date  of 
the  rule  must  be  filed  within  10  days  of 
the  effective  date  of  the  rule. 

45.  With  regard  to  the  concern  that 
the  filing  of  cash  management 
agreements  fwill  generate  protests  and 
complaints,  these  filings  are  for 
informational  purposes  and  the 
Commission  will  not  entertain  public 
comments  on  them. 

E.  Notification  Requirements 

46.  The  Interim  Rule  proposed  that 
FERC-regulated  entities  participating  in 
cash  management  programs  notify  the 
CommissioD  when  their  proprietary 
capital  ratios  fall  below  30  percent  and 
when  they  subsequently  return  to  or 
exceed  30  ptercent.  The  Interim  Rule 
also  required  that  FERC-regulated 
entities  compute  their  proprietary 
capital  ratios  within  15  days  after  the 
end  of  each  month  and  notify  the 
commission  within  5  days  after  making 
the  calculation.  In  the  Final  Rule,  the 
Commission  is  adopting  the  notification 
requirement,  but  is  allowing  FERC- 
regulated  entities  to  compute  their 
proprietary  capital  ratios  quarterly  and 
to  notify  the  Commission  within  45 
days  after  the  end  of  each  calendar 
quarter  if  their  proprietary  capital  ratios 
fall  below  30  percent  and  when  they 
subsequently  return  to  or  exceed  30 
percent. 

Comments  Received: 

47.  Virtually  all  commenters 
expressed  concerns  about  the  Interim 
Rule's  proposal  that  FERC-regulated 
entities  notifj'  the  Commission  when 


their  proprietary  capital  ratios  fall  below 
30  percent.  Several  commenters  -'■  argue 
that  the  choice  of  30  percent  seemed 
arbitrary,  and  that  the  .TO  percent 
threshold  was  not  necessarih'  an 
accurate  indication  of  a  company's 
health.  Rather,  the  commenters  argue, 
the  30  percent  thresh(jld  has  been 
overemphasized  in  the  inlerim  Rule, 
since  it  is  only  one  of  many  possible 
gauges  of  the  financial  health  of  a  FERC- 
regulated  entity.  Gulf  South  adds  that 
establishing  a  minimum  equity 
threshold  is  inconsistent  with  the  NGA 
since  pipelines  are  not  required  to 
maintain  any  minimum  capitalization 
level. 

48.  Cinergy.  Duke  Energy,  Gulfterra 
and  PacifiCorp  expressed  concerns 
about  the  requirement  that  the  ratio  be 
computed  within  I'l  days  after  the  end 
of  the  monitoring  period.  For  example, 
Duke  Energy  argues  that  15  days  is 
insufficient  to  compute  the  proprietary' 
capital  ratio.  Cinergy  suggests  that  the 
Commission  revise  the  date  by  which 
the  ratio  must  be  determined  to  the  15th 
business  day  rather  than  the  15th 
calendar  day.  Also,  Gulfterra  and 
PacifiCorp  suggest  e.xtending  the  time 
period  to  45  days. 

49.  Numerous  commenters-"  object  to 
the  monthly  monitoring  requirement, 
stating  that  complying  with  the 
requirement  would  be  unworkable  or 
burdensome,  and  that  calculations 
completed  in  such  a  short  timeframe 
may  be  unreliable.  PSEG  Companies 
and  FirstEnergy  note  that  their 
capitalization  reviews  are  not  prepared 
on  a  monthly  basis.  FirstEnergy  explains 
that  while  books  are  maintained  on  a 
monthly  basis,  utilities  do  not  and  are 
not  required  to  close  their  books  at  the 
end  of  the  month  in  a  manner  that 
would  enable  them  to  calculate  their-- 
proprietary  capital  ratios. 

50.  EEI  and  Exelon  ask  that  the 
Commission  allow  utilities  to  calculate 
the  3.0  percent  equity  ratio  with 
transition  bonds  and  other  non-recourse 
debt  eliminated  from  the  calculation. 
They  argue  that  these  bonds  were  issued 
pursuant  to  state  enabling  legislation 
that  allows  the  bonds  to  be  repaid 
through  a  specifically  authorized  retail 
rate  and.  as  such,  the  bonds  are  not  the 
obligation  of  the  utility  or  parent 
company  but  instead  are  non-recourse. 

51.  Also,  EEI,  Sierra  Southwest 
Cooperative  Services.  Inc.  and  the  PSEG 
Companies  ask  that  the  Commission 
clarify  that  18  CFR  part  141.500  B,  C 
and  D  applies  only  to  public  utilities 
and  licensees  that  are  subject  to  the 


-''E.g.,  Duke  Eiiergy,  Exelon.  AOPL. 
-^E.g..  Alliance.  Duke  Energv.  EEI.  Gulf  South, 
WPC. 
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Commissi(3n's  Uniform  System  of 
Accounts. 

52.  NRECA  asserts  that  the  local  and 
continuous  control  and  oversight  of 
member-owners  provides  far  more 
effective  control  over  potential  abuse  of 
an  electric  cooperative's  cash 
management  programs  and  practices 
than  the  Commission  could  accomplish. 
It  asks  that  the  Commission  give  careful 
consideration  to  any  request  for  waiver 
from  the  final  rule, 2" 

Commission  Response: 

53.  Although  a  30  percent  p'"oprietar\' 
capital  threshold  was  not  adopted  as  a 
prerequisite  for  participation  in  a  cash 
management  arrangement,  the  threshold 
remains  a  reasonable  and  important 
indicator  of  a  company's  financial 
health  and  the  extent  to  which  a  FERC- 
regulated  entity  has  taken  on  debt  to 
finance  its  assets  or  operations.  We 
considered  the  application  of  various 
proprietary  capital  percentages.  Our 
analyses  indicate  that  over  90  percent  of 
FERC-regulated  entities  have  at  least  30 
percent  proprietary  capital.  In  addition, 
the  SEC  utilizes  a  30  percent  proprietary 
capital  percentage  for  its  evaluations, 
albeit  for  broader  purposes  than 
monitoring  a  specific  company's 
financial  health, 

54.  The  Commission  agrees  that  a 
quarterly  reporting  requirement  of 
proprietary  capital  ratios,  rather  than  a 
monthly  one  as  proposed  in  the  Interim 
Rule,  would  be  more  appropriate  since 
many  companies  do  not  currently 
prepare  monthly  financial  analyses. 
Adopting  a  quarterly  requirement  would 
also  ease  the  administrative  burden  of 
complying  with  the  reporting 
requirement.  Additionally,  this  will 
make  the  reporting  requirement  more 
consistent  with  the  quarterly  financial 
reports  required  by  the  SEC, 

55.  The  Commission  also  agrees  that 
it  would  be  more  consistent  to  require 
notification  within  45  days  after  the  end 
of  each  calendar  quarter  that  a 
company's  proprietary  capital  ratio  has 
dropped  below  or  subsequently 
exceeded  30  percent,  rather  than 
allowing  only  15  days  to  make  the 
computation  and  5  days  to  make  the 
filing  as  proposed  in  the  Interim  Rule. 
Changing  the  notification  requirement 
to  45  days  is  more  consistent  with  the , 
SEC's  requirement  that  financial 
information  be  disclosed  45  days  after 
the  end  of  each  fiscal  quarter,  as  well  as 
with  the  change  in  the  Final  Rule  from 

a  monthly  to  a  quarterly  monitoring 
requirement.  Lengthening  the 
notification  period  will  also  ease  the 


■"'  Graham  County  Electric  Cooperative  requested 
a  waiver  frnin  the  rule  on  August  7.  2003.  Its 
request  will  be  addressed  in  a  separate  order. 


administrative  burden  on  affected 
companies. 

56.  Additionally,  the  Commission  will 
continue  to  require  transition  bonds  and 
other  non-recourse  debt  to  be  included 
in  the  proprietary  capital  ratio 
computation.  If  the  proprietary  capital 
ratio  drops  below  30  percent  because  of 
this  inclusion,  the  documentation 
notifv'ing  the  Commission  may  include 

a  description  of  this  fact. 

57.  The  Commission  is  also  revising 
parts  141.500  B,  C  and  D,  260.400  B,  C 
and  D,  and  357. 5fb),  (c)  and  (d)  to  apply 
only  to  public  utilities  and  licensees, 
natural  gas  or  oil  pipeline  companies 
that  are  subject  to  the  Commission's 
Uniform  Systems  of  Accounts.  The 
language  is  revised  to  read,  "Public 
utilities  and  licensees  or  natural  gas  or 
oil  pipeline  companies  subject  to  the 
provisions  of  the  Commission's  Uniform 
System  of  Accounts  in  part  101  and 
§141.1  or  §141.2  or  part  201  and 

§  260.1  or  §  260.2,  or  part  352  and 
§  357.2  of  this  title  that  participate  in 
cash  management  programs  and  are  not 
electric  cooperatives  must  determine,  on 
a  quarterly  basis,  the  percentage  of  their 
capital  structures  that  constitute 
proprietar}'  capital." 

58.  Parts  141.500  C,  260.400  C  and 
357.5(c)  are  revised  to  read.  "In  the 
event  that  the  proprietan,'  capital  ratio  is 
less  than  30  percent,  public  utilities  and 
licensees,  natural  gas  or  oil  pipeline 
companies  subject  to  the  provisions  of 
the  Commission's  Uniform  System  of 
Accounts  in  part  101  and  §  141.1  or 

§  141.2,  or  part  201  and  §  260.1  or 
§  260.2  or  part  352  and  §  357.2  of  this 
title  that  participate  in  cash 
management  programs  and  are  not 
electric  cooperatives  must  notif\'  the 
Commission  within  45  days  after  the 
end  of  each  calendar  quarter." 

59.  Parts  141.500  D,  260.400  D  and 
357.5(d)  are  revised  to  read.  "In  the 
event  that  the  proprietary  capital  ratio 
subsequently  meets  or  exceeds  30 
percent,  public  utilities  and  licensees, 
natural  gas  or  oil  pipeline  companies 
subject  to  the  provisions  of  the 
Commission's  Uniform  System  of 
Accounts  in  part  101  and  §  141.1  or 

§  141.2  or  part  201  and  §  260.1  or 
§  260.2  or  part  352  and  §  357.2  of  this 
title  that  participate  in  cash 
management  programs  and  are  not 
electric  cooperatives  must  notify'  the 
Commission  within  45  days  after  the 
end  of  each  calendar  quarter." 

60.  The  Commission  recognizes  that 
electric  cooperatives  operate  as  not-for- 
profit  organizations  collecting  only 
enough  revenues  in  excess  of  operating 
expenses  to  meet  mortgage  requirements 
and  would,  therefore,  not  be  able  to 
meet  the  30  percent  proprietary  capital 


requirement.  It  also  recognizes  that 
electric  cooperatives  generally  do  not 
accumulate  profits  for  shareholders  as 
in  the  case  of  investor  owned  utilities. 
After  careful  consideration  of  the 
comments  and  the  structure  of  electric 
cooperatives,  the  Final  Rule  is  revised  to 
exempt  electric  cooperatives  from  the 
requirement  to  notif\'  the  Commission 
when  their  proprietary  capital  ratios 
drop  below  30  percent  and  when  their 
proprietary'  capital  ratios  subsequently 
return  to  or  exceed  30  percent. 
However,  the  Commission  is  aware  that 
electric  cooperatives  have  themselves 
established  subsidiaries  that  are  engaged 
in  diversified  non-electric  business 
activities.  Placing  cash  management 
agreements  in  writing  contributes  to  a 
stable  environment  in  which  rates  are 
just  and  reasonable,  and  filing  those 
agreements  provides  needed 
transparency  for  the  Commission  to 
understand  the  financial  arrangements 
of  the  cooperatives  it  regulates. 

61.  The  final  rule  applies  to  all  FERC- 
regulated  entities  that  have  not  been 
granted  waivers  of  the  Commission's 
accounting  regulations  and  the  FERC 
Annual  Report  Forms  1,  1-F,  2,  2-A  or 
6  filing  requirements.  Electric 
cooperatives  must  comply  with  the 
Final  Rule  except  for  the  notification 
requirements  related  to  the  30  percent 
proprietary  capital  ratio. 

F.  Public  Disclosure  of  Information 

62.  The  interim  rule  explained  that  all 
of  the  information  contained  in  the 
required  filings  will  be  made  public  to 
provide  for  greater  transparency  of  the 
cash  management  program  activities  of 
FERC-regulated  entities. 

Comments  Received: 

63.  Several  commenters  ^'^  object  to 
public  disclosure  of  their  cash 
management  agreements.  They  claim 
that  such  agreements  may  contain 
competitively  sensitive  or  proprietary 
information  and  urge  the  Commission  to 
protect  from  disclosure  agreements  or 
supporting  documents  that  contain 
competitively  sensitive  information. 
Gulf  South  argues  that  making  cash 
management  agreements  public  is 
anticompetitive  because  pipelines 
would  be  required  to  disclose  their 
internal  costs  of  capital,  and  that 
disclosure  of  sensitive  proprietary 
infonnation  would  create  an  uneven 
competitive  playing  field  among 
regulated  and  unregulated  market 
participants.  AOPL,  Duke  Energy*,  and 
Edison  suggest  that  the  Commission 
should  grant  the  agreements 
confidential  treatment  under  the 


-''E.g..  INGAA.  AOPL.  Edison,  Gulfterra  and  Duke 
Energy 
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Freedom  nf  Information  Acts 
confidential  business  information 
exemption. 

64.  The  commenters  also  object  to 
public  notification  when  their 
proprietan.'  capital  ratios  fall  below  30 
percent.  Gulfterra  and  INGAA  argue  that 
such  notifications  should  also  be  kept 
confidential  to  a\oid  stock  volatility. 

Commission  Response: 

65.  As  noted  in  the  Interim  Rule,  the 
Commission  considers  the  information 
to  be  collected  to  be  non-confidential  in 
nature  and  therefore  it  will  be  made 
available  to  the  public.  The  Commission 
has  determined  that  release  of  the 
information  is  "necessar\'  to  carr\'  out 
its  jurisdictional  responsibilities."  See 
18  CFR  388.112(c)(2003).  The 
information  w'ill  provide  the 
Commission  with  relevant  and  accurate 
information  on  which  to  make 
decisions. 

66.  Allowing  only  the  Commission 
and  not  the  public  to  review  the  cash 
management  agreements  would  not 
meet  the  goal  of  providing  greater 
transparency  for  the  protection  of 
ratepaying  customers.  This 
transparency,  in  turn,  will  lessen  the 
chance  of  an  acute  financial  reversal 
that  would  harm  utility  ratepaying 
customers  and  energy  markets.  Entities 
that  believe  the  information  they  submit 
should  be  withheld  from  public  view  on 
account  of  unique  circumstances  may 
still  request  confidential  treatment 
pursuant  to  §  388. 11 2  of  our  regulations, 
stating  the  rationale  for  their  requests. 
However,  general,  unsubstantiated 
assertions  that  future  harm  will  occur  if 
information  contained  in  cash 
management  agreements  is  released  will 
be  insufficient  for  a  specific  company  to 
acquire  confidential  status. 

G.  Clarification  of  Documentation 
Requirements 

67.  In  the  interim  rule,  the 
Commission  implemented 
ciocumentaticjn  requirements  for  ca.sh 
management  programs  that  became 
effective  August  7.  2003.  The 
regulations  require  that  cash 
management  agreements  be  in  writing, 
that  the  agreements  specifx*  the  duties 
and  responsibilities  of  cash  management 
program  participants  and 
administrators,  specifv'  the  methods  for 
calculating  interest  and  for  allocating 
interest  income  and  expenses,  and 
specify-  any  restrictions  on  deposits  or 
borrowings  by  participants.  The 
regulations  also  require  FERC-regulated 
entities  to  maintain  documentation  of 
all  deposits  into  and  borrowings  from 
cash  management  programs,  including 
the  amount  of  the  deposit  or  borrowing, 
the  maturity  date,  if  any,  of  the  deposit 


or  borrowing,  and  the  interest  earning 
rate  on  the  deposit  or  borrowing,  and 
the  daily  balance  of  the  cash 
management  program. 
Comments  Received: 

68.  Generally,  commenters  support 
the  requirement  to  put  all  cash 
management  agreements  in  writing. 
Exelon  asserts  that  it  continues  to 
support  the  Commission's  desires  to 
protect  customers  of  FERC-jurisdictional 
utilities  from  misuse  of  cash 
management  accounts.  INGAA  agrees 
that  cash  management  agreements 
should  be  documented  and  that  FERC- 
regulated  entities  should  maintain 
documentation  as  specified  by  the 
regulator}'  text  of  Account  146. 

69.  On  the  other  hand,  many 
commenters,  including  AOPL,  EEI, 
INGAA  and  PacifiCorp  seek  clarification 
of  the  documentation  requirements. 
Specifically.  AOPL,  INGAA,  El  Paso  and 
PacifiCorp  seek  clarification  of  the 
requirements  to  document  the  duties 
and  responsibilities  of  the  administrator 
and  the  non-FERC-regulated 
participants  in  the  program. 

70.  AOPL  and  El  Paso  argue  that  the 
regulated  entity  cannot  be  called  upon 
to  maintain  documentation  on  third 
party  participants.  AOPL  asserts  that  the 
terms  of  the  cash  management 
agreement  between  the  administrator 
and  individual  participants  can  vary 
and  are  kept  confidential.  Cash 
management  programs  in  which  AOPL's 
member  companies  participate  can  have 
more  than  a  thousand  participants  and 
that  maintaining  this  information  would 
prohibit  some  regulated  entities  from 
participating  in  a  cash  management 
program.  INGAA  also  asserts  that  the 
regulated  entity  will  not  necessarily 
know  the  restrictions  on  deposits  or 
borrowings  by  each  of  the  other 
participants  in  the  cash  management 
agreem.ent.  PacifiCorp  is  unclear 

.whether  the  Commission  is  also  creating 
a  requirement  for  regulated  utilities  to 
amend  their  existing  cash  management 
agreements. 

71.  Gulf  South  asks  that  the 
Commission  clarify  that  the 
documentation  requirement  only 
applies  to  monies  contributed  into  the 
cash  management  program  by  the 
pipeline  and  not  by  other  participants. 
It  argues  that  to  require  pipelines  to 
maintain  records  on  the  activities  of  all 
cash  management  participants  is  not 
only  burdensome,  but  requires  pipelines 
to  be  more  involved  in  its  affiliates' 
daily  businesses  than  traditionally  has 
either  been  required  or  desired  by  the 
Commission. 

72.  AOPL  and  EEI  urge  the 
Commission  to  reconsider  the 
requirement  to  document  the  interest 


rates  on  each  deposit  into  or  withdrawal 
from  a  cash  management  program.  Both 
commenters  assert  that  interest  earnings 
on  deposits  or  charges  on  borrowings 
typically  cannot  be  determined  for  an 
individual  deposit  or  borrowing;  rather, 
interest  rates  fluctuate  based  on  the 
average  balance  for  the  month  or  other 
relevant  time  period.  AOPL  also  argues 
that  the  interest  earned  on  a  deposit  or 
charged  on  a  borrowing  is  both 
documented  in  the  cash  management 
agreement  and  reported  on  a  monthly 
basis  in  the  current  statements. 

73.  Gulf  South  asks  for  clarification  of 
what  documentation  would  be  required 
when  a  program  is  based  solely  upon 
bilateral  loan  agreements.  It  asserts  that 
this  arrangement  is  not  a  traditional 
money  pooling  or  cash  management 
arrangement  and  does  not  have  an 
administrator,  but  appears  to  be  subject 
to  the  requirements  of  the  Final  Rule. 

Commission  Response: 

74.  The  Commission  agrees  that 
documentation  related  to  the  other 
participrnts  might  be  unduly 
burdensome  for  FERC-regulated  entities 
to  maintain.  Therefore,  the  Commission 
is  requiring  that  FERC-regulated  entities 
only  maintain  documentation  related  to 
the  administrator  and  the  FERC- 
regulated  entity.  To  reflect  this  change, 
the  Commission  is  revising  the  language 
in  18  CFR  parts  101  and  201.  Account 
146  C  and  part  352,  Account  13(c)  to 
read,  "the  public  utilities  or  licensee, 
natural  gas  or  oil  pipeline  company 
must  maintain  documents  authorizing 
the  establishment  of  cash  management 
programs  including  the  duties  and 
responsibilities  of  the  administrator  and 
the  public  utility  or  licensee,  natural  gas 
or  oil  pipeline  company  in  the  cash 
management  program." 

75.  The  Commission  agrees  that  it 
may  be  difficult  for  some  FERC- 
regulated  entities  to  maintain 
documentation  that  includes  the  interest 
rate  on  each  deposit,  withdrawal  and 
borrowing  from  the  cash  management 
program  and  to  maintain  records 
show'ing  the  daily  balance  of  the  cash 
management  program.  Therefore,  the 
Commission  is  requiring  that  the 
documentation  authorizing  the  cash 
management  program  include  the 
interest  rate  but  that  the  documentation 
supporting  deposits,  withdrawals  and 
borrowings  from  the  cash  management 
program  need  not  show  the  interest  rate 
for  each  transaction.  The  Commission  is 
modifying  the  daily  balance 
documentation  requirement  of  the 
Interim  Rule.  Rather  than  require  dailv 
balance  documentation,  the  Final  Rule 
is  requiring  FERC-regulated  entities 
subject  to  the  rule  to  maintain  monthly 
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balances  of  their  cash  manaoement 
program. 

76.  To  reflect  these  changes,  parts  101 
and  201.  Account  146  B{1),  (2)  and  (4). 
and  part  352.  Account  13(b)(1).  (2)  and 
(4)  are  revised  to  read,  "the  written 
documentation  must  include  (1)  For 
deposits  with  and  withdrawals  from  the 
cash  management  program;  the  date  of 
the  deposit  or  withdrawal,  the  amount 
of  the  deposit  or  withdrawal,  and  the 
maturity  date,  if  any.  of  the  deposit:  (2) 
For  borrowings  from  a  cash  management 
program:  the  date  of  the  borrowing,  the 
amount  of  the  borrowing,  and  the 
maturity  date,  if  any,  of  the  borrowing; 
*   *   *  and  (4)  The  monthly  balance  of 
the  cash  management  program." 

n.  Parts  lOf  and  201 ,  Account  146 
C(3).  and  part  352.  Account  13(c)(3)  are 
also  revised  to  read.  "The  interest  rate. 
including  the  method  used  to  determine 
the  interest  earning  rates  and  interest 
borrowing  rates  for  deposits  into  and 
borrowings  from  the  program." 

78.  For  cash  management  programs 
that  are  based  upon  bilateral  loan 
agreements,  documentation  supporting 
the  programs  should  include  the 
documentation  requirements  adopted 
here.  To  the  extent  that  certain 
information  is  not  applicable  to  the 
arrangement,  the  FERC-regulated  entity 
should  so  state  in  the  information 
maintained  by  the  entity  and  filed  with 
the  Commission. 

rV.  Regulatory  Flexibility  Act  Statement 

79.  The  Regulatory  Flexibility  Act 
(RFA)  '"  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  proposed  rules  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

80.  The  Commission  concludes  that 
this  Final  Rule  would  not  have  such  an 
impact  on  small  entities.  Most 
companies  regulated  by  the  Commission 
do  not  fall  within  the  RFA's  definition 
of  a  small  entity,  and  the  data  required 
by  this  rule  are  already  being  captured 
by  their  accounting  systems.  However,  if 
the  recordkeeping  requirements 
represent  an  undue  burden  on  small 
businesses,  the  entitv  affected  mav  seek 


a  waiver  of  the  requirements  from  the 

Commission. 

\  .  Environmental  Analysis 

81.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. '1  The  Commission 
excludes  certain  actions  not  having  a 
significant  effect  on  the  human 
environment  from  the  requirement  to 
prepare  an  environmental  impact 
statement.  *^  No  environmental 
consideration  is  raised  by  the 
promulgation  of  a  rule  that  is  procedural 
or  does  not  substantially  change  the 
effect  of  legislation  or  regulations  being 
amended. -^3  yhis  Final  Rule  updates 
parts  101.  141,  201.  260,  352  and  357  of 
the  Commission's  regulations  and  does 
not  substantially  change  the  effect  of  the 
underlying  legislation  or  the  regulations 
being  revised  or  eliminated. 
Accordingly,  no  environmental 
consideration  is  necessar}'. 

VI.  Information  Collection  Statement 

82.  The  Office  of  Management  and 
Budget's  (OMB)  regulations  at  5  CFR 
1320.11  require  that  it  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  an  agency. 
Upon  approval  of  a  collection  of 
information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 
Respondents  subject  to  the  information 
collection  requireTnents  of  this  Final 
Rule  will  not  be  penalized  for  failing  to 
respond  to  these  collections  of 
information  unless  the  collections  of 
information  display  a  valid  OMB 
control  number. 

83.  In  accordance  with  Section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995,*''  the  information  collection 
requirements  in  the  subject  rulemaking 
were  submitted  to  OMB  for  review. 

84.  Public  Reporting  Burden:  FERC- 
regulated  entities  must  file  their  cash 
management  agreements  and  notify  the 


'"SU.S.C.  601-612  (2000). 


3'  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17,  1987).  FERC  Stats.  &'Regs.  Preambles 
1986-1990  H  30,783  (1987). 

"18  CFR  380.4  (2003). 

"  18  CFR  380.4(a)(2)(ii)  (2003). 

"44U.S.C.  3507(d)  (2000). 


Commission  when  their  proprielarv 
capital  ratios  fall  below  30  percent  and 
when  their  proprietary'  capital  ratios 
subsequently  return  to  or  exceed  30 
percent.  In  the  Interim  Rule  the     - 
Commission  estimated  that  602  FERC- 
regulated  entities  will  be  submitting 
documents  describing  their  cash 
management  agreements  and  34  will  be 
submitting  notifications.  For  each 
entity,  the  Interim  Rule  estimated  it 
would  require  an  average  of  1.5  hours  to 
file  its  cash  management  agreement  and 
.75  hours  to  submit  the  notification  for 
a  total  of  burden  estimate  of  903  hours 
and  51  hours,  respectively.  The  burden 
estimates  below  reflect  the  reporting 
requirements. 

85.  The  Commission  received  over 
twenty-five  comments  on  the  Interim 
Rule.  Several  commenters  ^"'  have 
indicated  that  the  Interim  Rule's 
proposed  requirements  w-ould  place  a 
significant  burden  upon  them.  In 
particular.  Edison  asserts  that  the 
implementation  of  any  rule  takes  much 
longer  than  the  time  it  takes  to  file  the 
document  and/or  notif\'  FERC  of  any 
changes  under  the  rule. 

86.  Companies  were  already  familiar 
with  the  documentation  and  reporting 
requirements  proposed  by  the 
Commission  in  the  Interim  Rule.  The 
Commission  is  responding  to  comments 
and  modifying  what  the  Interim  Rule 
proposed  to  ameliorate  any  additional 
burden.  Sound  business  practices 
already  require  companies  to  keep 
adequate  internal  controls  over  cash 
management  practices.  Such  internal 
controls  include  documenting  and 
maintaining  information  to  support  cash 
management  programs. 

87.  To  reduce  the  burden  on 
companies,  the  Commission  has 
changed  the  reporting  requirement  in 
the  Final  Rule  to  quarterly  and  has 
extended  the  notification  period.  The 
Commission  finds  the  burden  associated 
with  complying  with  this  Final  Rule  is 
minimal  and  that  its  previous  estimate 
was  a  reasonable  one. 

88.  Reporting  Requirements: 


>'•  Alliance  Pipeline.  Gulf  South.  NRECA. 
Gulfterra.  First  Energy,  Graham  County.  NRECA, 
Chevron.  Williams.  Exelon.  PSEG.  EEl,  AOPL. 
INGAA.  Southern  California  Edison  (Edison)  and 
Duke. 
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Data  collection 

Number  of 
respondents 

rernsrs°Jer      Hoursperre- 
respondent               ^P^^^^ 

Total  annual 
hours 

FERC-555: 

(cash  management  agreement) 

*602 
34 

1 
2 

1.5 
.75 

903 

(Notification  1                  

51 

- 

• 

Totals    r. 

954 

'  1  

*  (The  number  of  respondents  as  identified  in  the  Interim  Rule  that  will  be  subject  to  submitting  documents  describing  their  cash  management 
agreements) 
'  The  total  annual  hours  for  reporting  requirements  for  this  rule  are  954. 


89.  Information  Collection  Costs:  The 
Commission  estimates  the  costs 
associated  with  submitting  cash 
management  program  documents  and 
niitihmg  the  Commission  when  the 
proprietar}'  capital  ratio  of  a  FERC- 
regulated  entity  subject  to  the  rule  falls 
below  .30  percent  and  when  its 
proprietary'  capital  ratio  subsequently 
returns  to  or  exceeds  30  percent  to  be 
853,681."' 

90.  The  Commission  has  assured  itself 
b\  means  of  its  internal  review  that 
tliere  is  specific,  objective  support  for 
the  burden  estimates  associated  with  the 
information  requirements. 

Title:  FERC-55,5  "Records  Retention 
Requirements"; 

Action:  Proposed  information 
collection  requirements. 

OMB  Control  So.:  1902-0098. 

Respondents:  Public  utilities  and 
licensees;  natural  gas  companies;  oil 
pipeline  companies  (Business  or  other 
for  profit,  including  small  businesses.) 

Frequency  of  the  information:  On 
occasion. 

\ecessity  of  the  information:  The  final 
rule  amends  the  Commission's 
regulations  to  revise  parts  101.  141,  201. 
260,  352  and  357  to  provide  information 
collection  requirements  for  cash 
management  activities. 

91.  The  implementation  of  these 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
FPA.  the  NGA  and  the  ICA  to  protect 
ratepaying  custorhers  of  FERC-regulated 
entities  by  providing  greater 
transparency  of  cash  management 
activities. 

92.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Executive 
Director,  ED-30,  (202)  502-8415,  or 
nurhael.millerSferc.gov]  or  by  sending 
comments  on  the  collections  of 
information  to  the  Office  of 
.Management  and  Budget,  Office  cJf 


Lile 


Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer  for  the  Federal 
Energv  Regulatorv  Commission,  725 
17th  Street,  NW,  Washington.  DC  20503. 
The  Desk  Officer  can  also  be  reached  by 
phone  at  (202)  395-7856,  or  fax:  (202) 
395-7285. 

VII.  Document  Availability 

93.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  [http://n'\v\v.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.  Room  2A,  Washington,  DC 
20426. 

94.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  eLibrar}'  (formerly  FERRIS).  The  full 
text  of  this  document  is  available  on 
eLibrary  in  PDF  and  MSWord  format  for 
viewing,  printing,  and/or  downloading. 
To  access  this  document  in  eLibrar\'. 
type  the  docket  number  excluding  the 
last  three  digits  of  this  document  in  the 
docket  number  field. 

95.  User  assistance  is  available  for 
eLibrary  and  the  FERC's  web  site  during 
normal  bu.siness  hours  by  contacting 
FERC  OnliQe  Support  bv  telephone  at 
(866)  208-3676  (toll  free)  or  for  TTY, 
(202)  502-8659,  or  by  e-mail  at 
FERCOnlineSupport@ferc.gov.     ~ 

Mil  Effective  Date  and  Congressional 
Notification 

96.  These  regulations  are  effective 
December  1.  2003.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  that  this  final  rule  is  not  a  "major 
rule"  as  defined  in  Section  351  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  *^  The  Commission 
will  submit  the  final  rule  to  both  houses 
of  Congress  and  the  General  Accounting 
Office.^" 


■  (954  hours  for  collection  *  2,080  hours)  X 
SI  17.041  =  S53.681. 


'"5U.S.C.  a04(2)(2002). 

^'S  U.S.C.  dDl(a)(l)(A)  (2002). 


List  of  Subjects 

18CFR  Part  101 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

List  of  Subjects 

18  CFR  Part  141 

Electric  power.  Reporting  and 
recordkeeping  requirt-ments. 

18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  260 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  352 

Pipelines.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  357 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

Bv  the  Commission. 
Magalie  R.  Salas, 
Secretary.  -  " 

■  Accordingly,  the  Interim  Rule 
amending  parts  101,  141,  201.  260,  352, 
and  357  in  Title  18  of  the  Code  of  Federal 
Regulations,  which  was  published  at  68 
FR  40500  on  July  8.  2003  is  adopted  as 

a  final  rule  with  the  following  changes: 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBLIC  UTILITIES  AND  LICENSEES 
SUBJECT  TO  THE  PROVISIONS  OF 
THE  FEDERAL  POWER  ACT 

■  1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645:31  U.'S.C.  9701;  42  I  ".S.C.  7101-7352, 
7651-76510. 

■  2.  In  part  101,  Balance  Sheet  Accounts, 
account  146.  paragraphs  B(l).  B(2)  and 
B(4)  and  C(l)  through  C(4)  are  revised  to 
read  as  follows: 
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Balance  Sheet  Accounts 

***** 

146     Accounts  receivable  from 
associated  companies. 

***** 
g  *    *   * 

(1)  For  deposits  with  and  withdrawals 
from  the  cash  management  program:  the 
date  of  the  deposit  or  withdrawal,  the 
amount  of  the  deposit  or  withdrawal. 
and  the  maturity  date,  if  any,  oi  the 
deposit; 

(2)  For  horrowings  from  a  cash 
management  program;  the  date  of  the 
borrowing,  the  amount  of  the  borrowing, 
and  the  maturity  date,  if  any,  of  the 
borrowing; 
***** 

(4)  The  monthly  balance  of  the  cash 
management  program. 
C.  *   *   * 

(1)  The  duties  and  responsibilities  of 
the  administrator  and  the  public 
utilities  or  licensees  in  the  cash 
management  program; 

(2)  The  restrictions  on  deposits  or 
borrowings  by  public  utilities  or 
licensees  in  the  cash  management 
program; 

(3)  The  interest  rate,  including  the 
method  used  to  determine  the  interest 
earning  rates  and  interest  borrowing 
rates  for  deposits  into  and  borrowings 
from  the  program:  and 

(4)  The  method  used  to  allocate 
interest  income  and  expenses  among 
public  utilities  or  licensees  in  the 
program. 


PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

■  3.  The  authority  citation  for  part  141 
continues  to  read: 

Authority:  15  U.S.C.  79,  16  U.S.C.  791a- 
828c.  2601-2645;  31  U.S.C.  9701;  42  U.S.C. 
7101-7352. 

■  4.  Section  141 .500  is  revised  to  read  as 

follows: 

§141.500     Cash  managerrent  programs 
and  financial  condition  reports. 

(a)  Public  utilities  and  licensees 
subject  to  the  provisions  of  the 
Commission's  Uniform  System  of 
Accounts  prescribed  in  part  101  and 
§141.1  or  §141,2  of  this  title  that 
participate  in  cash  management 
programs  must  file  these  agreements 
with  the  Commission.  The 
documentation  establishing  the  cash 
management  program  and  entrv'  into  the 
program  must  be  filed  within  10  days  of 
the  effective  date  of  the  rule  or  entry 
into  the  program.  Subsequent  changes  to 
the  cash  management  agreement  must 


be  filed  with  the  Commission  withm  10 
days  of  the  change. 

(b)  Public  utilities  and  licensees 
subject  to  the  provisions  of  the 
Commission's  Uniform  System  of 
Accounts  prescribed  in  part  101  and 
§141.1  or  §141.2  of  this  title  that 
participate  in  cash  management 
programs  and  are  not  electric 
cooperatives  must  determine,  on  a 
quarterly  basis,  the  percentage  of  their 
capital  structure  that  constitutes 
proprietary  capital.  The  proprietary' 
capital  ratio  must  be  computed  using  a 
formula  in  which  the  total  of  the 
balances  in  the  Proprietary  Capital 
Accounts;  Account  201,  Common  stock 
issued,  through  Account  219, 
Accumulated  other  comprehensive 
income,  in  part  101  of  this  title  is  the 
numerator  and  the  total  proprietary 
capital  plus  the  total  of  the  Long-Term 
Debt  Accounts;  Account  221.  Bonds, 
through  Account  226,  Unamortized 
discount  on  long-term  debt — Debit,  in 
part  101  of  this  title,  is  the  denominator. 

(c)  In  the  event  that  the  proprietar,' 
capital  ratio  is  less  than  30  percent,  the 
public  utilities  or  licensees  subject  to 
the  provisions  of  the  Commission's 
Uniform  System  of  Accounts  prescribed 
in  part  101  and  §141.1  or  §  141.2  of  this 
title  that  participate  in  cash 
management  programs  and  are  not 
electric  cooperatives  must  notify  the 
Commission  within  45  days  after  the 
end  of  each  calendar  quarter,  and  must 
describe  the  significant  events  or 
transactions  causing  their  proprietary 
capital  ratios  to  be  less  than  30  percent. 
The  extent  to  which  the  public  utilities 
or  licensees  have  amounts  loaned  or 
money  advanced  to  their  parent, 
subsidiary,  or  affiliated  companies 
through  their  cash  management 
program(s)  should  also  be  reported, 
along  with  plans,  if  any,  to  regain  at 
least  a  30  percent  proprietary  capital 
ratio. 

(d)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  public  utilities  or 
licensees  subject  to  the  provisions  of  the 
Commission's  Uniform  System  of 
Accounts  prescribed  in  part  101  and 

§  141.1  or  §  141.2  of  this  title  that 
participate  in  cash  management 
programs  and  are  not  electric 
cooperatives  must  notif\'  the 
Commission  within  45  days  after  the 
end  of  each  calendar  quarter. 


PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

■  5.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  15  U.S.C.717-717w,  3301-3432; 
42  U.S.C.  7101-7352.  7651-76510. 

■  6.  In  part  201.  Balance  Sheet  Accounts, 
account  146.  paragraphs  B(l).  B(2)  and 
B{4)  and  C{1)  through  C(4)  are  revised  to 

read  as  follows: 

Balant  ('  Sheet  .\(  i  ounts 


146     Accounts  receivable  from 
associated  companies. 

***** 
3   *   *   * 

(1)  For  deposits  with  and  withdrawals 
from  the  cash  management  program:  the 
date  of  the  deposit  or  withdrawal,  the 
amount  of  the  deposit  or  withdrawal, 
and  the  maturity  date,  if  any.  of  the 
deposit; 

(2)  For  borrowings  from  a  cash 
management  program:  the  date  of  the 
borrowing,  the  amount  of  the  borrowing, 
and  the  maturity  date,  if  any,  of  the 
borrowing: 
***** 

(4)  The  monthly  balance  of  the  cash 
management  program. 
C.  *   *   * 

(1)  The  duties  and  responsibilities  of 
the  administrator  and  the  natural  gas 
companies  in  the  cash  management 
program; 

(2)  The  restrictions  on  deposits  or 
borrowings  by  natural  gas  companies  in 
the  cash  management  program; 

(3)  The  interest  rate,  including  the 
method  used  to  determine  the  interest 
earning  rates  and  interest  borrowing 
rates  for  deposits  into  and  borrowings 
from  the  program;  and 

(4)  The  method  used  to  allocate 
interest  income  and  expenses  among 
natural  gas  companies  in  the  program. 


PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

■  7.  The  authority  citation  for  part  260 
continues  to  read: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352. 

■  8.  Section  260.400  is  revised  to  read  as 
follows: 

§260.400     Cash  management  programs 
and  financial  condition  reports. 

idj  .\u;..;.i.  f,.-.,-,  v.,.;r:panios  subject  to 
the  provisions  of  the  Commission's 
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Tniform  Svstt'm  of  Accounts  prescribed 
in  part  201  and  §  260.1  or  §  260.2  of  this 
title  that  participate  in  cash 
management  programs  must  file  these 
agreements  with  the  f  iommissiim.  The 
documentation  establishing  the  cash 
management  program  and  entr\'  into  the 
program  must  be  filed  within  10  days  of 
the  effective  date  of  the  rule  or  entry 
into  the  program.  Subsequent  changes  to 
the  cash  management  agreement  must 
be  filed  with  the  Commission  within  10 
days  of  the  change. 

(b)  Natural  gas  companies  subject  to 
the  provisions  of  the  Commission's 
Uniform  System  of  Accounts  prescribed 
in  part  201  and  §260.1  or  §260.2  ofdiis 
title  that  participate  in  cash 
management  programs  must  determine. 
on  a  quarterly  basis,  the  percentage  of 
their  capital  structure  thai  constitutes 
proprietary  capital,  Tht^  proprietary 
capital  ratio  must  be  computed  using  a 
formula  in  which  the  total  of  the 
balances  in  the  Proprietary  Capital 
Accounts:  Account  201 ,  Common  stock 
issued,  through  Account  219, 
Accumulated  other  comprehensive 
income,  in  part  201  of  this  title  is  the 
numerator  and  the  total  proprietary 
capital  plus  the  total  of  the  Long-Term 
Debt  Accounts:  Account  221,  Bonds. 
through  Account  226.  Unamortized 
discount  on  long-term  debt — Debit,  in 
part  201  of  this  title,  is  the  denominator. 

[c]  In  the  event  that  the  proprietary 
capital  ratio  is  less  than  30  percent, 
natural  gas  companies  subject  to  the 
provisions  of  the  Commission's  Uniform 
System  of  Accounts  prescribed  in  part 
201  and  §260.1  or  §260.2  of  this  title 
that  participate  in  cash  management 
programs  must  notify  the  Commission 
within  45  days  after  the  end  of  each 
calendar  quarter,  and  must  describe  the 
significant  events  f)r  transactions 
causing  their  proprietary  capital  ratios 
to  be  less  than  30  percent.  The  e.xtent  to 
which  the  natural  gas  companies  have 
dinounts  loaned  or  money  advanced  to 
their  parent,  subsidiary,  or  affiliated 
companies  through  their  cash 
management  program{s)  should  also  be 
reported,  along  with  plans,  if  any.  to 
regain  at  least  a  30  percent  proprietary 
capital  ratio. 

I'd)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  natural  gas 
companies  subject  to  the  provisions  of 
the  Commission's  Uniform  System  of 
Accounts  prescribed  in  part  201  and 
§  260.1  or  §  260.2  of  this  title  that 
participate  in  cash  management 
programs  must  notify  the  Commission 
within  45  days  after  the  end  of  each 
calendar  quarter. 


PART  352— UNIFORM  SYSTEMS  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPELINE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

■  9.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60502;  49  App.  U.S.C. 
1-85  (1988). 

■  10.  In  part  352,  Balance  Sheet 
Accounts,  account  13,  paragraphs  (b) 
introductor\'  text,  (b)(1),  (b)(2)  and  (b)(4) 
and  (c)(1)  through  (c)(4)  are  revised  to 
read  as  follo^vs: 

Balance  Sheet  Accounts 


1 3     Receivables  from  affiliated 
companies. 

*  *  i  »  * 

(b)  An  oil  pipeline  company 
participating  in  a  cash  management 
program  must  maintain  supporting 
documentation  for  all  deposits  into, 
borrowings  from,  interest  income  from, 
and  interest  expense  to  such  program. 
Cash  management  programs  include  all 
agreements  in  which  funds  in  excess  of 
the  daily  needs  of  the  oil  pipeline 
company  along  with  the  excess  funds  of 
the  oil  pipeline  company's  parent, 
affiliated  aad  subsidiary  companies  are 
concentrated,  consolidated,  or  otherwise 
made  available  for  use  by  other  entities 
within  the  corporate  group.  The  written 
documentation  must  include  the 
following  information: 

(1)  For  deposits  with  and  withdrawals 
from  the  cash  management  program: 
The  date  of  the  deposit  or  withdrawal, 
the  amount  of  the  deposit  or 
withdrawal,  and  the  maturity  date,  if 
any,  of  the  deposit; 

(2)  For  borrowings  from  a  cash 
management  program:  The  date  of  the 
borrowing,  the  amount  of  the  borrowing, 
and  the  maturity  date,  if  any,  of  the 
borrowing; 

*  *  fk  *  * 

(4)  The  monthly  balance  of  the  cash 
management  program. 

(c)*  *  i 

(1)  The  duties  and  responsibilities  of 
the  administrator  and  the  oil  pipeline 
company  in  the  cash  management 
program;    i 

(2)  The  restrictions  on  deposits  or 
borrowings  by  oil  pipeline  companies  in 
the  cash  management  program; 

(3)  The  interest  rate,  including  the 
method  used  to  determine  the  interest 
earning  rates  and  interest  borrowing 
rates  for  deposits  into  and  borrowings 
from  the  program:  and 


(4)  The  method  used  to  allocate 
interest  income  and  expenses  among  oil 
pipeline  companies  in  the  program. 


PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

■  11.  The  authority  citation  for  part  357 
continues  to  read: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85  (1998). 

■  12.  Section  357.5  is  revised  to  read  as 
follows: 

§357.5    Cash  management  programs  and 
financial  condition  reports. 

(a)  Oil  pipeline  companies  subject  to 
the  provisions  of  the  (Commission's 
Uniform  System  of  Accounts  prescribed 
in  part  352  and  §  357.2  of  this  title  that 
participate  in  cash  management 
programs  must  file  these  agreements 
with  the  Commission.  The 
documentation  establishing  the  cash 
management  program  and  entry  into  the 
program  must  be  filed  within  10  days  of 
the  effective  date  of  the  rule  or  entry 
into  the  program.  Subsequent  changes  to 
the  cash  management  agreement  must 
be  filed  with  the  Commission  within  10 
days  of  the  change. 

(b)  Oil  pipeline  companies  subject  to 
the  provisions  of  the  Commission's 
Uniform  System  of  Accounts  prescribed 
in  part  352  and  §  357.2  of  this  title  that 
participate  in  cash  management 
programs  must  determine,  on  a 
quarterly  basis,  the  percentage  of  their 
capital  structure  that  constitutes 
proprietary'  capital.  The  proprietary 
capital  ratio  must  be  computed  using  a 
formula  in  which  the  total  of  the 
balances  in  the  Proprietary  Capital 
Accounts;  Accoimt  70.  Capital  stoc\, 
through  Account  77.  Accumulated  other 
comprehensive  income,  in  part  352  of 
this  title,  is  the  numerator  and  the  total 
proprietary  capital  plus  the  total  of  the 
Long-Term  Debt  Accounts;  Account  60, 
Long-term  debt  payable  after  one  year, 
through  .Account  62.  Unamortized 
discount  and  interest  on  long-term  debt, 
in  part  352  of  this  title,  is  the 
denominator. 

(c)  In  the  event  that  the  proprietary 
capital  ratio  is  less  than  30  percent,  oil 
pipeline  companies  subject  to  the 
provisions  of  the  Commission's  Uniform 
System  of  Accounts  prescribed  in  part 
352  and  §  357.2  of  this  title  that 
participate  in  cash  management 
programs  must  notif\-  the  Commission 
within  45  days  after  the  end  of  each 
calendar  quarter  and  must  describe  the 
significant  events  or  transactions 
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cau.sing  their  prr)prietar\-  capital  ratios 
to  be  less  than  30  percent.  The  extent  to 
which  the  oil  pipeline  company  has 
amounts  loaned  or  monev  advanced  to 
its  parent,  subsidiary,  nr  affiliated 
companies  through  its  cash  management 
program(s)  should  also  be  reported, 
along  with  plans,  if  any,  to  regain  at 


least  a  30  percent  proprietan,-  capital 
ratio. 

(d)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  oil  pipeline 
companies  subject  to  the  provisions  of 
the  Commission's  Uniform  System  of 
Accounts  prescribed  in  part  352  and 


§  357.2  of  this  title  that  participate  in 
cash  management  programs  must  notify 
the  Commission  within  45  days  after  the 
end  of  each  calendar  quarter. 

Note:  This  appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 


Appendix 


List  of  Commenters  on  the  Interim  Rule 


Respondent 


Alliance  Pipeline.  LP  

American  Public  Gas  Association 

Association  of  Oi!  Pipe  Lines  

Chevron  Pipe  Line  Company 

Cinergy  Corporation  

Duke  Energy  Corporation  

Edison  Electric  Institute  

El  Paso  Corporation  s  Pipeline  Group 

Exelon  Corporation  

First  Energy  Corporation  

Graham  County  Electric  Cooperative, 

Gulf  South  Pipeline  Company,  LP  

Gulflerra  Energy  Partners   LP    

Interstate  Natural  Gas  Association  of  Amenca 

National  Rural  Electnc  Cooperative  Association  

National  Gnd  USA  

National  Association  of  Regulatory  Utility  Commissioners 


Abbreviation 


Inc 


NiSource  Inc    

OKTex  Pipe  Line  Co 

PacifiCorp    

The  PSEG  Companies. 

Shell  Pipeline  Company  LP     

Sierra  Southwest  Cooperative  Services.  Inc 

Southern  California  Edison  Company  

Tucson  Electnc  Power  Company  

Williams  Pipe  Line  Company.  LLP  


Alliance. 
APGA. 

AOPL. 

CPL. 

Cinergy 

Duke  Energy. 

EEI. 

El  Paso. 

Exelon. 

FirstEnergy. 

GCEC. 

Gull  South. 

Gulfterra. 

INGAA. 

NRECA. 

National  Gnd 

NARUC  (late  conn- 

ment). 
NiSource. 
OKTex. 
PacifiCorp. 

Shell. 

SSW. 

Edison. 

Tucson. 

WPL 


[FR  Dor.  03-27410  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  510  and  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Sometribove 
Zinc  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 

Administration  [FDAl  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  anjinal 
drug  application  (NADA)  filed  by 
Monsanto  Co.  The  supplemental  NADA 
provides  for  revised  wording  of  the 
indication  and  precautionary  labeling 
for  sometribove  zinc  suspension  used  to 


increase  the  production  of  marketable 
milk  in  healthy  lactating  dairy  cows. 
The  regulations  are  also  being  amended 
to  reflect  a  different  drug  labeler  code 
(DLC)  for  Monsanto  Co. 

DATES:  This  rule  is  effective  October  31. 

2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  J.  Sechen.  Center  for  Veterinarv 
Medicine  (HFV  126).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-0221,  e- 
maib  sf^prhpn^arvm  fcin  env 

SUPPLEMENTARY  INFORMATION:  MonsantO 
Co.,  800  North  Luicih.>ruh  Blvd..  St. 
Louis,  MO  63167.  tiled  a  supplement  to 
NADA  140-872  that  provides  for  the  use 
of  POSILAC  (sometribove  zinc 
suspension)  to  increase  the  production 
of  marketable  milk  in  healthy  lactating 
dairy  cows.  The  supplemental  NADA 
provides  for  revised  precautionary 
labeling.  The  application  is  approved  as 
of  September  11,  2003,  and  the 
regulations  are  amended  in  21  CFR 
522.2112  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summarv. 


In  addition,  Monsanto  Co.  has 
changed  their  DLC.  At  this  time,  21  CFR 
510.600(c)  is  being  amended  to  reflect 
this  DLC  change. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(aj(l)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
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congre.'^sional  review  requirements  in  5 
use;.  801-808 

List  of  Subjects 

21  CFH  Part  "^10 

AdmiI1l^tI•atl\  f  [jractice  and 
piucedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

.\nimal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authoritv:  21  U.S.C.  321,  331,  351,  352, 

§510.600    [Amended] 

■  2.  Section  510.600  Names,  addresses. 
and  drug  labelvr  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"Monsanto  Co."  by  removing  "059945" 
and  by  adding  in  its  place  "000911";  and 
in  the  table  in  paragraph  (c)(2)  by 
removing  the  entry  for  "059945"  and  bv 
numerically  adding  an  entry  for 
"000911"  to  read  "Monsanto  Co..  800 
North  Lindbergh  Blvd.,  St.  Louis,  MO 
63167". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  ^  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

.\uthority:  :  I  U.S.C.  360b. 

■  4  SectHjn  522.2112  is  amended  in 
paragraph  (b)  by  removing  "059945"  and 
hv  addmg  in  its  place  "000911";  in 
paragraph  (c)(1)  by  removing 
"beginning"  and  bv  adding  in  its  place 
"starting";  and  by  revising  paragraphs 
(c)(2)  and  (c)(3)  to  read  as  follows- 

§  522.21 1 2     Sometribove  zinc  suspension. 

(c)  *    *    * 

(2)  Indications  for  use.  To  increase 
production  of  marketable  milk  in 
healthv  lactating  dair\'  cows. 

(3)  Limitatinns.  Use  in  lactating  dairv 
cows  onlv.  Safety  to  replacement  bulls 
born  to  treated  dairv'  cows  has  not  been 
established.  Inject  subcutaneously. 
Avoid  injections  within  2  weeks  of 
expected  slaughter  to  minimize 
injection  site  blemishes  on  carcass. 


There  is  no  milk  discard  or  presiaughter 
withdrawal  period.  Use  may  reduce 
pregnancy  tales  and  increase  days  open. 
Treated  cows  are  at  an  increased  risk  for 
mastitis  and  higher  milk  somatic  cell 
counts.  Use  care  to  differentiate 
increased  body  temperature  due  to  use 
of  this  product  from  an  increased  body 
temperature  that  may  occur  due  to 
illness.  Cows  treated  with  this  product 
may  have  njore  enlarged  hocks  and 
disorders  of  the  foot  region.  Use  may 
reduce  hemoglobin  and  hematocrit 
values  during  treatment.  Human 
warning:  Avoid  prolonged  or  repeated 
contact  with  eyes  and  skin. 

Dated:  Octtober  10,  2003. 
Steven  D.  Vaiughn, 
Director.  Office  of  New  Animal  Drug 
Evaluation,  tenter  for  Veterinary  Medicine. » 
(FR  Doc.  03-(27395  Filed  10-30-03;  8:45  am] 
BILLING  CODE  4160-01-S 
1 -. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  556 
New  Animal  Drugs;  Altrenogest 

Y:  F(.)oc 

l:  Filial 


AGENCY:  Food  and  Drug  Administration. 

HHS. 

\\  rule. 


ACTION: 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Intervet, 
Inc.  The  NADA  provides  for  use  of  an 
altrenogest  oral  solution  in  gilts  for 
synchronization  of  estrus. 

DATES:  This  rule  is  effective  October  31, 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  ).  Andres,  Center  for  Veterinary' 
Medicine  (HFV  128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301  827-1600.  e- 
mail:  cnndres'drvm.  fdn.gow 
SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc.,  P.O.  Box  318,  405  State  St., 
Millsboro,  DE  19966,  filed  NADA  141- 
222  for  the  oral  use  of  MATRIX 
(altrenogest)  0.22%  Solution  for 
synchronization  of  estrus  in  sexually 
mature  gilts  that  have  had  at  least  one 
estrous  cycle.  The  NADA  is  approved  as 
of  September  30,  2003,-  and  the 
regulations  are  amended  in  21  CFR 
520.48  and  in  part  556  (21  CFR  part  556) 
by  adding  §  556.36  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 


In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  21  CFR  514.11(e)(2)(ii),  a 
summarv  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305J.  Food  and  Drug 
Administration,  56.^0  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  lias  carefidly  considered 
the  potential  environmental  impact  uf 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Division 
of  Dockets  Management  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)[2)(F)(ii))  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
September  30.  2003. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  520 
Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
aulbority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center, for  Veterinary  Medicine.  21  CFR 
parts  520  and  556  are  amended  as 
follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360h. 

■  2.  Section  520.48  is  am.ended  by 
revising  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§520.48    Altrenogest  solution. 

***** 

(c)  Tolerances.  See  §  556.36  of  this 
chapter. 

{d)  Conditions  of  use — {\]Horses — 
{i)Amount.  1.0  mL  per  110  pounds  body 
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weight  (0.044  mg/kg)  daily  for  15 
consecutive  days. 

(ii)  Indications  for  use.  For 
suppression  of  estrus  in  mares. 

(iii)  Limitations.  For  oral  use  in  horses 
only:  avoid  contact  with  the  skin.  Do 
not  administer  to  horses  intended  for 
use  as  food.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

(2)  Sivine — (i)  Amount.  Administer 
6.8  niL  (15  mg  altrenogest)  per  gilt  once 
daily  for  14  consecutive  days  by  top- 
dressing  on  a  portion  of  each  gilt's  daily 
feed. 

(ii)  Indications  for  use.  For 
synchronization  of  estrus  in  sexually 
mature  gilts  that  have  had  at  least  one 
estrous  cycle. 

(iii)  Limitations.  Do  not  use  in  gilts 
having  a  previous  or  current  history  of 
uterine  inflammation  (i.e.,  acute, 
subacute  or  chronic  endometritis).  Gilts 
must  not  be  slaughtered  for  human 
consumption  for  21  days  after  the  last 
treatment. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

■  3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b.  371. 

■  4.  Section  556.36  is  added  to  read  as 
follows:  , 

§556.36     Altrenogest. 

(a)  Acceptable  Daily  Intake  (ADI).  The 
ADI  for  total  residues  of  altrenogest  is 
0.04  micrograms  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances — (l)  Swine — (i)  Liver 
(the  target  tissue).  The  tolerance  for 
altrenogest  (the  marker  residue)  is  4 
parts  per  billion  (ppb). 

(ii)  Muscle.  The  tolerance  for 
altrenogest  (the  marker  residue)  is  1 
ppb. 

(2)  [Reserved]. 

Dated:  October  10.  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-27390  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  866 

[Docket  No.  2003D-0221] 

Medical  Devices;  Immunology  and 
Microbiology  Devices;  Classification  of 
the  Endotoxin  Assay 

AGENCY:  Food  and  Drug  Administration, 

HH.S. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  classif\'ing  the 
endotoxin  assay  into  class  II  (special 
controls).  The  agency  is  taking  this 
acSion  in  response  to  a  petition 
submitted  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments), 
the  Safe  Medical  Devices  Act  of  1990 
(SMDA),  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA),  and  the  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA).  The  agency  is  classifx'ing 
this  device  into  class  II  (special 
controls)  in  order  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  announcing  the  availability  of  a 
guidance  document  that  will  serve  as 
the  special  control  for  the  device. 

DATES:  This  rule  is  effective  December  1 , 

2003. 

FOR  FURTHER  INFORMATION  CONTACT; 
Freddie  M.  Poole,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
5q4-2nqfi 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

In  accordance  with  section  513(f)(1)  of 
the  act  (21  U.S.C.  360c(f)(l)).  devices 
that  were  not  in  commercial  distribution 
before  May  28,  1976,  the  date  of 
enactment  of  the  amendments,  generally 
referred  to  as  postamendments  devices, 
are  classified  automatically  by  statute 
into  class  III  without  any  FDA 
rulemaking  process.  These  devices 
remain  in  class  III  and  require 
premarket  approval,  unless  the  device  is 
classified  or  reclassified  into  class  I  or 

II,  or  FDA  issues  an  order  finding  the 
device  to  be  substantially  equivalent,  in 
accordance  with  section  513(i)  of  the  act 
to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 


substantially  equivalent  to  previously 
marketed  devices  by  means  of 
premarket  notification  procedures  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  21  CFR  part  807  of  the  FDA 
regulations. 

Section  513(f)(2)  of  the  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  for  a  device  that  has  not 
previously  been  classified  may.  w-ithin 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  request  FDA  to  classify- 
the  device  under  the  criteria  set  forth  in 
section  513(a)(1).  FDA  shall,  within  60 
days  of  receiving  such  a  request,  classify 
the  device  by  written  order.  This 
classification  shall  be  the  initial 
classification  of  the  device.  Within  30 
days  after  issuing  an  order  classifying 
the  device.  FDA  will  publish  a  notice  in 
the  Federal  Register  announcing  the 
classification. 

On  April  14,  2003,  FDA  received  a 
petition  submitted  under  section 
513(f)(2)  of  the  act  by  the  Devices  and 
Diagnostics  Consulting  Group.  Inc., 
seeking  an  evaluation  of  the  automatic 
class  III  designation  of  its  "endotoxin 
activity  assay."  In  accordance  with 
section  513(f)(1)  of  the  act.  FDA  issued 
an  order  classif\'ing  the  device  in  class 
III  because  it  was  not  substantially 
equivalent  to  a  device  that  was 
introduced  or  delivered  for  introduction 
into  interstate  commerce  for  commercial 
distribution  before  May  28,  1976,  or  a 
device  that  was  subsequently 
reclassified  into  class  I  or  II.  After 
reviewing  information  submitted  in  the 
petition,  FDA  determined  that  the 
endotoxin  activity  assay  could  be 
classified  in  class  II  under  the  generic 
name,  endotoxin  assay,  with  the 
establishment  of  special  controls.  This 
device  is  intended  to  measure  endotoxin 
activity  as  an  aid  in  the  risk  assessment 
on  the  first  day  of  the  patient's 
admission  to  the  intensive  care  unit 
(ICU).  FDA  believes  that  class  II  special 
controls,  in  addition  to  the  general 
controls,  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

FDA  has  identified  the  risk  to  health 
associated  specifically  with  this  type  of 
device  as  improper  patient  management. 
Therefore,  in  addition  to  the  general 
controls  of  the  act,  the  device  is  subject 
to  a  special  controls  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Endotoxin  Assay." 
FDA  believes  this  special  controls 
guidance  document  will  reasonably 
assure  the  safety  and  effectiveness  of 
this  type  of  device. 

The  class  II  special  controls  guidance 
provides  information  on  how  to  meet 
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premarket  notification  submission 
(510(k))  requirements  for  the  device, 
including  recommendations  for  labeling 
and  performance  studies,  FDA  believes 
manufacturers  of  the  device  that  adhere 
to  the  class  II  special  controls  guidance 
will  address  the  potential  risk  to  health 
identified  in  the  previous  paragraph. 

Following  the  effective  (late  of  this 
final  classification  rule,  any  firm 
submitting  a  510(k)  for  an  endotoxin 
assay  will  need  to  address  the  issues 
covered  in  the  special  controls  guidance 
document.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safetv  and  effectiveness. 

Section  510{m)  of  the  act  provides 
that  FDA  may  e.xempt  a  class  II  device 
from  the  premarket  notification 
requirement  under  section  .510(k)  of  the 
act,  if  FDA  determines  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  For  this  type 
of  device,  FDA  has  determined  that 
premarket  notification  is  necessar\'  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and.  therefore,  the 
device  is  not  exempt  from  the  premarket 
notification  requirements.  The 
endotoxin  assay  is  a  device  that  uses 
serological  techniques  in  whole  blood. 
The  device  is  intended  for  use  in 
conjunction  with  other  laboratory 
findings  and  clinical  assessment  of  the 
patient  to  aid  in  the  risk  assessment  of 
critically  ill  patients  for  progression  to 
severe  sepsis.  FDA  review  of 
performance  characteristics  and  labeling 
will  ensure  that  acceptable  levels  of 
performance  for  both  safety  and 
effectiveness  are  addressed  before 
marketing  clearance.  Thus,  persons  who 
intend  to  market  this  device  must 
submit  to  FDA  a  510(k)  containing 
information  on  the  endotoxin  assay 
before  marketing  the  device. 

On  June  16.  2003,  FDA  issued  an 
order  classifying  the  endotoxin  activity 
assay  and  substantially  equivalent 
devices  of  this  generic  tvpe  into  class  II. 
FDA  identifies  this  generic  type  of 
device  as  an  endotoxin  assay,  which  is 
intended  for  the  use  of  serological 
techniques  in  whole  blood.  The  device 
is  intended  for  use  in  conjunction  with 
other  laboratory-  findings  and  clinical 
assessment  of  the  patient  to  aid  in  the 
risk  assessment  of  critically  ill  patients 
for  progression  to  severe  sepsis.  The 
order  also  stated  the  endotoxin  activity 
assay  is  intended  for  use  onlv  on  the 
first  day  of  admission  to  the  ICU. 

FDA  is  codifying  the  classification  of 
this  device  bv  adding  21  CFR  866.3610. 
The  order  also  identifies  a  special 
control  applicable  to  this  device,  a 


guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Endotoxin  Assay."  Elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
announcing  the  availability  of  a 
guidance  document  that  will  serve  as 
the  special  control  for  the  device. 

II.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

III.  Analy.sis  of  Impacts 

FDA  has  examined  the  impacts  of  tffe 
final  rule  under  Executive  Order  12866, 
the  Regulatorv'  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.].  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatorv'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatorv' 
action  as  defined  by  the  Executive  order 
and  so  it  is  not  subject  to  review  under 
the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  knows  of  only  one 
manufacturer  of  this  type  of  device. 
Classification  of  these  devices  in  class  U 
will  relieve  manuiacturers  of  the  device 
of  the  cost  of  complying  with  the 
premarket  approval  requirements  of 
section  515  of  the  act  (21  U.S.C.  360e), 
and  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency, 
therefore,  certifies  that  the  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  final  rule  will  not  impose 
costs  of  SlOO  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate  and, 
therefore,  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  is  not 
required. 


IV.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  E.xecutive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summarv'  impact  statement 
is  not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects  in  21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  866  is 
amended  as  follows: 

PART  866-IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  21  tJ.S.C.  351.  360,  360c,  360e, 
360j,  371. 

■  2.  Section  866.3610  is  added  to  subpart 
D  to  read  as  follows: 

866.3610     Endotoxin  assay. 

(a)  Identification.  An  endotoxin  assay 
is  a  device  that  uses  serological 
techniques  in  whole  blood.  The  device 
is  intended  for  use  in  conjunction  with 
other  laboratory'  findings  and  clinical 
assessment  of  the  patient  to  aid  in  the 
risk  assessment  of  critically  ill  patients 
for  progression  to  severe  sepsis. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Endotoxin  Assay."  See  § 
866.1(e)  for  the  availability  of  this 
guidance  document. 

Dated;  October  17,  2003. 

Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  03-27392  Filed  10-30-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[COTP  Prince  William  Sound  03-002] 

RIN  1625-AAOO 

Security  Zone:  Port  Valdez  and  Valdez 
Narrows,  Valdez,  AK 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporarv'  final  rule. 

SUMMARY:  The  Coast  Guard  is 

establishing  a  temporarv  security  zone 
encompassing  the  Trans-Alaska  Pipeline 
(TAPS)  Valdez  Terminal  Complex. 
Valdez,  Alaska  and  TAPS  Tank  Vessels 
and  a  security  zone  in  the  Valdez 
Narrows,  Port  Valdez,  Alaska.  These 
security  zones  are  necessary  to  protect 
the  Alyeska  Marine  Terminal  and 
Vessels  from  damage  or  injury  from 
sabotage,  destruction  or  other 
subyersiye  acts.  Entry  of  vessels  into 
these  security  zones  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
DATES:  This  rule  is  effective  from 
September  12,  2003,  until  March  12. 
2004.  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  31.  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  Prince  William  Sound  03- 
002  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office.  PO  Box  486.  Valdez, 
Alaska  99686,  between  7:30  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Catherine  Huot.  U.S.  Coast  Guard 
Marine  Safety  Office  Valdez.  Alaska, 
(907! 835-7222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  accordance  with  5  U.S.C. 
553  (b)(B).  the  Coast  Guard  finds  good 
cause  exists  for  not  publishing  an 
NPRM.  The  Coast  Guard  is  taking  this 
action  for  the  continued  protection  of 
national  security  interests  in  light  of 
terrorist  acts  perpetrated  on  September 
11,  2001  and  the  continuing  threat  that 
remains  from  those  who  committed 
those  acts.  Also,  in  accordance  with  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
good  cause  to  exist  for  making  this 
regulation  effective  less  than  30  days 


after  publication  in  the  Federal 
Register.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessar}'  to  provide  for  the 
safety  of  the  TAPS  terminal  and  TAPS 
tank  vessels.  On  November  7,  2001.  we 
published  three  temporary  final  rules  in 
the  Federal  Register  (66  FR  56208, 
56210,  56212)  that  created  security 
zones  effective  through  June  1,  2002. 
The  section  numbers  and  titles  for  these 
zones  are — 

Section  165.T1 7-003— Security  zone; 
Trans-Alaska  Pipeline  Valdez  Terminal 
Complex,  Valdez,  Alaska, 

Section  165. Tl  7-004 — Security  zone; 
Port  Valdez,  and 

Section  1 65. Tl 7-005 — Security  zones; 
Captain  of  the  Port  Zone.  Prince 
William  Sound,  Alaska, 

Then  on  June  4,  2002.  we  published 
a  temporary  final  rule  (67  FR  38389) 
that  established  security  zones  to 
replace  these  security  zones  that  expired 
|une  1,  2002.  That  rule  issued  in  June, 
which  expired  July  30,  2002,  created 
temporary'  §  165.fl 7-009.  entitled  "Port 
Valdez  and  Valdez  Narrows,  Valdez, 
Alaska", 

Then  on  July  30.  2002' we  published 
a  temporary  final  rule  (67  FR  19359) 
that  established  security  zones  to  extend 
the  temporary  security  zones  that  would 
have  expired  July  30,  2002.  This 
extension  was  to  allow  for  a  notice  of 
proposed  rulemaking  process  to  be 
completed  for  permanent  security  zones 
to  replace  the  temporary  zones.  Then  on 
October  23,  2002,  we  published  the 
notice  of  proposed  rulemaking  that 
sought  public  comment  on  establishing 
the  temporary  security  zones  as 
permanent  security  zones  (67  FR 
65074).  The  comment  period  for  that 
NPRM  ended  December  23,  2002. 
Although  no  comments  were  received 
that  would  result  in  changes  to  the 
proposed  rule  an  administrative 
omission  was  found  that  resulted  in  the 
need  to  issue  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  to 
address  the  "Collection  of  Information" 
section  of  the  proposed  rule  (68  FR 
14935,  March  27,  2003).  Then,  on 
December  30,  2002,  we  issued  a 
temporary  final  rule  (68  FR  26490.  May 
16,  2003)  that  established  security  zones 
to  extend  the  temporary  security  zones 
through  June  30,  2003.  This  extension 
was  to  allow  for  a  rulemaking  for  the 
permanent  security  zones  to  be 
completed.  This  temporary  final  rule 
resumes  the  temporary  security  zones  to 
allow  for  the  SNPRM  process  to  be 
completed. 


Discussion  of  This  Temporary'  Rule 

This  temporary'  final  rule  establishes 
three  security  zones.  The  Trans-Alaska 
Pipeline  (TAPS)  Valdez  Marine 
Terminal  Security  zone  encompasses 
the  waters  of  Port  Valdez  between 
Allison  Creek  to  the  east  and  Sawmill 
Spit  to  the  west  and  offshore  to  marker 
buoys  A  and  B  (approximately  1.5 
nautical  miles  offshore  from  the  TAPS 
Terminal).  The  Tanker  Moving  Security 
Zone  encompasses  the  waters  within 
200  yards  of  a  TAPS  Tanker  within  the 
Captain  of  the  Port,  Prince  William 
Sound  Zone.  The  Valdez  Narrows 
Security  Zone  encompasses  the  waters 
200  yards  either  side  of  the  Tanker 
Optimum  Trackline  through  Valdez 
Narrows  between  Entrance  Island  and 
Tongue  Point.  This  zone  is  active  only 
when  a  TAPS  Tanker  is  in  the  zone. 

This  temporary'  final  rule  reflects  the 
proposed  changes  to  33  CFR  165.1 701 
published  in  an  NPRM  in  the  Federal 
Register  (67  FR  65074,  October  23, 
2002).  The  Coast  Guard  has  worked 
closely  with  local  and  regional  users  of 
Port  Valdez  and  Valdez  Narrows 
waterways  to  develop  these  security 
zones  and  the  NPRM  in  order  to 
mitigate  the  impact  on  commercial  and 
recreational  users.  This  temporar\'  final 
rule  establishes  a  uniform  transition 
from  the  temporary  operating  zones 
while  the  NPRM  and  SNPRM  process  is 
completed. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  in  implementing  this  regulation 
without  a  notice  of  proposed 
rulemaking,  we  want  to  afford  the 
maritime  community  the  opportunity  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material  regarding  the  size  and 
boundaries  of  these  security  zones  in 
order  to  minimize  unnecessary  burdens. 
If  you  do  so,  please  include  your  name 
and  address,  identify  the  docket  number 
for  this  rulemaking,  COTP  Prince 
William  Sound  03-002,  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8.5  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  they 
reached  us.  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  temporary  final 
rule  in  view  of  them. 
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Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects. the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory'  policies 
and  procedures  of  DHS  is  unnecessan'. 
Economic  impact  is  expected  to  be 
minimal  because  there  are  alternative 
routes  for  vessels  to  use  when  the  zone 
is  enforced,  permits  to  enter  the  zone 
are  available,  and  the  Tanker  Moving 
Security  Zone  is  in  effect  for  a  short 
duration. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(bl  that  this  rule  will  nut  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  number  of  small  entities  impacted 
by  this  rule  is  expected  to  be  minimal 
because  there  are  alternative  routes  for 
vessels  to  use  when  the  zone  is 
enforced,  permits  to  enter  the  zone  are 
available,  and  the  Tanker  Moving 
Security  Zone  is  in  effect  for  a  short 
duration.  Since  the  time  frame  this  rule 
is  in  effect  may  cover  commercial 
harvests  of  fish  in  the  area,  the  entities 
most  likely  affected  are  commercial  and 
native  subsistence  fishermen.  The 
Captain  of  the  Port  will  consider 
applications  for  entrv'  into  the  security 
zone  on  a  case  by-case  basis:  therefore, 
it  is  likely  that  ver\'  few,  if  any,  small 
entities  will  be  impacted  bv  this  rule. 
Those  interested  may  apply  for  a  permit 
to  enter  the  zone  by  contacting  Marine 
Safety  Office,  Valdez  at  the  above 
contact  number. 

Assistance  far  Small  Entities 

Under  section  :Z  13(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 


understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rula  contains  no  information 
collection  fequirements  under  the 
Paperwork  Reduction  Act  (44  U,S.C, 
3501  et  seqj.). 

Federalisni 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  tem»porary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  ^landates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  private  Property 

This  rul^  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  impjications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interferenae  with  Constitutionally 
Protected  Property  Rights. 

Civil  JustiOP  Reform 

This  ruli  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed'this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  econoraically  significant  rule  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energ\'.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  (Jrder  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1 
paragraph  34(g)  of  Commandant 
Instruction  M16745.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  u  here 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Safety  measures,  Vessels, 
Waterways, 

■  Fur  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-l(g).  6.04-1.  6.04-6.  and  160.5:  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Anewtemporar\'§165.Tl7-016is 
added  to  read  as  follows: 
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§  1 65.T1 7-020     Port  Valdez  and  Valdez 
Narrows,  Valdez.  Alaska-security  zones. 

(a)  The  following  areas  are  securitv 
zones  — 

(1)  Tmns-Alaska  Pipeline  (TAPS) 
Valdez  Terminal  complex  (Terminal), 
Valdez.  Alaska  and  TAPS  Tank  Vessels. 
All  waters  enclosed  within  a  line 
beginning  on  the  southern  shoreline  of 
Port  Valdez  at  6r04'25"  N,  146°26'18" 
W:  thence  northerly  to  61°06'25"  N. 
146"26'18"  VV:  thence  east  to  61°06'25" 
N,  146''21'20"  VV;  thence  south  to 
61°04'25"  N,  146=21'20"  W;  thence  west 
along  the  shoreline  and  including  the 
area  2000  yards  inland  along  the 
shoreline  to  the  beginning  point.  This 
security  zone  encompasses  all  waters 
approximately  1  mile  north,  east  and 
west  of  the  TAPS  Terminal  between 
Allison  Creek  (61"05'08"  N,  146°21'15" 
W)  and  Sawmill  Spit  (61°05'08"  N. 
146=26'19"  W). 

(2)  Tank  Vessel  Moving  Security 
Zone.  All  waters  within  200  yards  of 
any  TAPS  tank  vessel  maneuvering  to 
approach,  moor,  unmoor  or  depart  the 
TAPS  Terminal  or  transiting, 
maneuvering,  laying  to  or  anchored 
within  the  boundaries  of  the  Captain  of 
the  Port,  Prince  William  Sound  Zone 
described  in  33  CFR  3.85(b). 

(3)  Valdez  Narrows.  Port  Valdez, 
Valdez,  Alaska.  All  waters  within  200 
yards  of  the  Valdez  Narrows  Tanker 
Optimum  Track  line  bounded  by  a  line 
beginning  at  61"05'15"  N,  146"3"7'18"  VV; 
thence  south  west  to  61'04'00"  N, 
146^39'52"  VV:  thence  southerly  to 
61=02'32.5"  N,  146°4r25"  VV;  thence 
north  west  to  61°02'40.5';N,  146°41'47" 
W;  thence  north  east  to  61°04-07.5"  N, 
146=40'15"  VV;  thence  north  east  to 
61°05'22"  N,  146°37'38"  VV:  thence  south 
east  back  to  the  starting  point  at 
6r-05'15"  N,  146==37'18"  VV. 

(i)  The  Valdez  Narrows  Tanker 
Optimum  Track  line  is  a  line 
commencing  at  61'^05'23"  N, 
146''37'22,5"  VV;  thence  south  westerlv 
to  61°04'03.2"  N.  146°40'03.2"  VV;  thence 
southerly  to  61"03'00"  N,  146°41'12"  VV. 

(ii)  This  security  zone  encompasses 
all  waters  approximately  200  yards 
either  side  of  the  Valdez  Narrows 
Optimum  Track  line. 

(b)  Effective  period.  This  section  is 
effective  from  September  12.  2003, 
through  March  12,  2004. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(d)  Regulations.  (1)  The  general 
regulations  governing  security  zones 
contained  in  33  CFR  165.33  apply. 

(2]  Tank  vessels  transiting  oirectly  to 
the  TAPS  terminal  complex,  engaged  in 
the  movement  of  oil  from  the  terminal 
or  fuel  to  the  terminal,  and  vessels  used 


to  provide  assistance  or  support  to  the 
tank  vessels  directly  transiting  to  the 
terminal,  or  to  the  terminal  itself,  and 
that  have  reported  their  movements  to 
the  Vessel  Traffic  Ser\'ice  may  operate 
as  necessary  to  ensure  safe  passage  of 
tank  vessels  to  and  from  the  terminal. 

(3)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  persoimel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 
applicable  laws. 

Dated:  September  12.  2003. 
M.A.  Swanson, 

Commander.  United  States  Coast  Guard, 
Captain  of  the  Port,  Prince  William  Sound, 
Alaska. 

[FR  Doc.  03-27465  Filed  10-30-03;  8:45  ami 
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37  CFR  Pan  201 
[Docket  No,  RM  2002-4E] 

Copyright  Office:  Exemption  to 
Prohibition  on  Circumvention  of 
Copyright  Protection  Systems  for 
Access  Control  Technologies 

agency:  Copyright  Ollice,  Library  of 

(^ingress. 

action:  Final  rule. 


summary:  This  rule  provides  that  during 
the  period  from  October  28,  2003, 
through  October  27.  2006,  the 
prohibition  against  circumvention  of 
technological  measures  that  effectively 
control  access  to  copyrighted  works 
shall  not  apply  to  persons  who  engage 
in  noninfringing  uses  of  four  classes  of 
copyrighted  works. 

EFFECTIVE  DATE:  October  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kasunic.  Uilice  of  the  General 
Counsel,  Copyright  GC/I&R,  P.O.  Box 
70400.  Southwest  Station.  Washington. 
DC  20024-0400.  Telephone:  (202)  707- 
8380;  telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

In  this  doLumt.'ju.  thu  Librarian  of 
Congress,  upon  the  recommendation  of 
the  Register  of  Copyrights,  announces 
that  during  the  period  from  October  28, 


2003,  through  October  27,  2006,  the 
prohibition  against  circumvention  of 
technological  measures  that  effectively 
control  access  to  copyrighted  works 
shall  not  apply  to  persons  who  engage 
in  noninfringing  uses  of  four  classes  of 
copyrighted  works.  This  announcement 
is  the  culmination  of  a  year-long 
rulemaking  proceeding  conducted  by 
the  Register.  A  more  comprehensive 
statement  of  the  background  and  legal 
requirements  of  the  rulemaking,  a 
discussion  of  the  record  and  the 
Register's  analysis  may  be  found  in  the 
Register's  memorandum  of  October  27, 
2003  to  the  Librarian,  which  contains 
the  full  explanation  of  the  Register's 
recommendation.  1  This  notice 
summarizes  the  Register's 
recommendation  and  publishes  the 
regulatory  text  codifying  the  four 
exempted  classes  of  works. 

I.  Background 

A.  Legislative  Requirements  for 
Rulemaking  Proceeding 

Section  1201  of  title  17.  United  States 
Code,  prohibits  circumvention  of 
technological  measures  employed  by  or 
on  behalf  of  copyright  owners  to  protect 
their  works  (hereinafter  "access 
controls").  In  order  to  ensure  that  the 
public  will  have  continued  ability  to 
engage  in  noninfringing  uses  of 
copyrighted  works,  such  as  fair  use. 
subparagraph  (B)  limits  this  prohibition, 
exempting  noninfringing  uses  of  any 
"particular  class  of  works"  when  users 
are  (or  in  the  nexi  3  years  are  likely  to    . 
be)  adversely  affected  by  the  prohibition 
in  their  ability  to  make  noninfringing 
uses  of  that  class  of  works. 
Identification  of  such  classes  of  works  is 
made  in  a  rulemaking  proceeding 
conducted  by  the  Register  of  Copyrights, 
who  is  to  provide  notice  of  the 
rulemaking,  seek  comments  from  the 
public,  consult  with  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  Department  of 
Commerce,  and  recommend  final 
regulations  to  the  Librarian  of  Congress. 
The  regulations,  to  be  issued  by  the 
Librarian  of  Congress,  announce  "any 
class  of  copyrighted  works  for  which  the 
Librarian  has  determined,  pursuant  to 
the  rulemaking  conducted  under 
subparagraph  (C),  that  noninfringing 
uses  by  persons  who  are  users'  of  a 
copyrighted  work  are,  or  are  likely  to  be, 
adversely  affected,  and  the  prohibition 
contained  in  subparagraph  (A)  shall  not 
apply  to  such  users  with  respect  to  such 


'  A  copy  of  the  Register's  memoranduin  may  be 
found  at  http://www.cop}Tight  gov/1201 
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class  of  works  for  the  ensuing  3-year 
period."  ^ 

The  first  section  1201  rulemaking 
took  place  three  years  ago.  and  on 
October  27.  2000.  the  Librarian 
announced  that  noninfringing  users  of 
two  classes  of  works  would  not  be 
subject  to  the  prohibition  on 
circumvention  of  access  controls.^ 
Exemptions  to  the  prohibition  on 
circum\ention  remain  in  force  for  a 
three-vear  period  and  expire  at  the  end 
of  that  period.  The  Librarian  is  required 
to  make  a  determination  on  potential 
new  exemptions  every  three  years. 

B.  Responsibilities  of  Register  of 
Copvriiihts  and  Librarian  of  Congress 

The  purpose  of  the  rulemaking 
proceeding  conducted  by  the  Register  is 
to  determine  w-hether  users  of  particular 
classes  of  copyrighted  works  are.  or  in 
the  next  three  years  are  likely  to  be, 
adversely  affected  by  the  prohibition  in 
their  ability  to  make  noninfringing  uses 
of  copyrighted  works.  In  making  her 
recommendation  to  the  Librarian,  the 
Register  must  carefully  balance  the 
availability  of  works  for  use.  the  effect 
of  the  prohibition  on  particular  uses  and 
the  effect  of  circumvention  on 
copyrighted  works. 

C.  The  Purpose  and  Focus  of  the 
Rulemaking 

1   Purpose  of  the  Rulemaking.  As 
originally  drafted,  section  1201(a)(1) 
provided  simply  that  "No  person  shall 
circumvent  a  technological  measure  that 
effectively  controls  access  to  a  work 
protected  under  this  title."  However,  in 
response  to  concerns  that  section  1201, 
in  its  original  form,  might  undermine 
Congress'  commitment  to  fair  use  if 
developments  in  the  marketplace 
relating  to  use  of  access  controls  result 
in  less  access  to  copyrighted  materials 
that  are  important  to  education, 
scholarship,  and  other  socially  vital 
endeavors,  it  was  determined  that  a 
triennial  rulemaking  proceeding  should 
take  place  to  monitor  the  use  of  access 
controls.  If  the  rulemaking  record 
revealed  that  access  was  being  unduly 
restricted,  e.g.,  by  elimination  of  print  or 
other  hard-copy  versions,  permanent 
encryption  of  all  electronic  copies  or 
adoption  of  business  models  that  restrict 
distribution  and  availability  of  works, 
then  users  of  particular  classes  of  works 
who  are  engaging  in  noninfringing  uses 


M7  U.S.C.  1201(a)(1)(D). 

'  Exemption  to  Prohibition  on  Circumvention  of 
Copyright  Protection  Systems  for  .Access  Control 
Teclmologies,  65  FR  64556  (October  27.  2000): 
http //www  copyright.gov/fpdrpg/2000/ 
65ft64555  pdf.  The  Federal  Register  notice 
contained  the  recommendation  of  the  Register  of 
CopvTights  and  the  determination  of  the  Librarian. 


of  those  works  would  be  allowed  to 
circumvent  access  controls  without 
running  afoul  of  the  prohibition  in 
section  1201(a)(1).  The  rulemaking 
proceeding,  to  be  conducted  by  the 
Register  of  Copyrights,  was  considered  a 
"fail-safe"  mechanism,  monitoring 
developments  in  the  marketplace  for 
copyrighted  materials,  and  would  allow 
the  enforceability  of  the  prohibition 
against  the  act  of  circumvention  to  be 
selectively  waived,  for  limited  time 
periods,  if  necessary  to  prevent  a 
diminution  in  the  availability  to 
individual  users  of  a  particular  category 
of  copyrighted  materials. 

2.  The  Necessary  Shomng. 
Proponents  of  an  exemption  have  the 
burden  of  proof.  In  order  to  make  a 
prima  facie  case  for  an  exemption, 
proponents  must  show  by  a 
preponderance  of  the  evidence  that 
there  has  been  or  is  likely  to  be  a 
substantial  adverse  effect  on 
noninfringing  uses  by  users  of 
copyrighted  works.  De  minimis 
problems,  isolated  harm  or  mere 
inconveniences  are  insufficient  to 
provide  the  necessary  showing. 
Similarly,  for  proof  of  "likely"  adverse 
effects  on  noninfringing  uses,  a 
proponent  must  prove  by  a 
preponderance  of  the  evidence  that  the 
harm  alleged  is  more  likely  than  not;  a 
proponent  may  not  rely  on  speculation 
alone  to  sustain  a  prima  facie  case  of 
likely  adverse  effects  on  noninfringing 
uses.  It  is  also  necessary  to  show  a 
causal  nexus  between  the  prohibition  on 
circumvention  and  the  alleged  harm. 

Proposed  exemptions  are  reviewed  de 
novo.  The  existence  of  a  previous 
exemption  creates  no  presumption  for 
consideration  of  a  new  exemption,  but 
rather  the  proponent  of  such  an 
exemption  must  make  a  prima  facie  case 
in  each  three-year  period. 

3.  Determination  of  "Class  of  Works". 
A  "particular  class  of  works"  to  be 
exempted  from  the  prohibition  on 
circumvention  must  be  based  upon 
attributes  of  the  works  themselves,  and 
not  by  reference  to  some  external 
criteria  such  as  the  intended  use  or 
users  of  the  works.  The  starting  point  for 
any  definition  of  a  "particular  class"  of 
works  in  this  rulemaking  must  be  one  of 
the  categories  of  works  set  forth  in 
section  102  of  the  Copyright  Act.  but 
those  categories  are  only  a  starting  point 
and  a  "class"  will  generally  constitute 
some  subset  of  a  section  102  category. 
The  determination  of  the  appropriate 
scope  of  a  "class  of  works" 
recommended  for  exemption  will  also 
take  into  account  the  likely  adverse 
effects  on  noninfringing  uses  and  the 
adverse  effects  an  exemption  may  have 


on  the  market  for  or  \alue  of 
copyrighted  works. 

While  starting  with  a  section  102 
category  of  works,  or  a  subcategory 
thereof,  the  description  of  a  "particular 
class"  of  works  ordinarily  should  be 
further  refined  by  reference  to  other 
factors  that  assist  in  ensuring  that  the 
scope  of  the  class  addresses  the  scope  of 
the  harm  to  noninfringing  uses.  For 
example,  the  class  might  be  defined  in 
part  bv  reference  to  the  medium  on 
which  the  works  are  distributed,  or  even 
to  the  access  control  measures  applied 
to  them.  But  classifying  a  work  solely  by 
reference  to  the  medium  on  which  the 
work  appears,  or  the  access  control 
measures  applied  to  the  work,  would  be 
beyond  the  scope  of  what  "particular 
class  of  work"  is  intended  to  be.  And  it 
is  not  permissible  to  classify'  a  work  by 
reference  to  the  type  of  user  or  use  (e.g., 
libraries,  or  scholarly  research). 

D.  Consultation  With  the  Assistant 
Secretary-  for  Communications  and 
Information 

As  required  by  section  1201(a)(1)(C). 
the  Register  consulted  with  the 
Assistant  Secretary  for  Communications 
and  Information  of  the  Department  of 
Commerce,  meeting  with  her  at  the 
outset  of  the  rulemaking  proceeding  and 
after  the  record  had  been  compiled,  and 
keeping  her  and  her  staff  apprised  of 
developments  throughout  the 
proceeding.  The  Assistant  Secretary 
shared  her  views  with  the  Register 
orally  in  July,  2003,  and  in  a  letter  dated 
August  11,  2003.  Rather  than  address 
any  particular  proposals  for  exemptions, 
the  Assistant  Secretary  commented  on 
the  rulemaking  process  itself,  focusing 
exclusi\elv  on  the  Notice  of  Inquiry 
("NOl")  published  October  15,  2002, 

The  Assistant  Secretary  expressed 
general  agreement  with  the  discussion 
in  the  NOI  regarding  the  definition  of  a 
"class  of  works,"  but  added  that  the 
intended  use  of  the  work  or  the 
attributes  of  the  user  will  sometimes  be 
critical  to  that  determination.  She  also 
agreed  with  the  Register  that  proponents 
of  exemptions  have  the  burden  of  proof 
and  that  and  that  the  assessment  of 
adverse  impacts  is  to  be  determined  de 
novo.  However,  she  expressed  some 
concern  that  the  NOl  may  have 
described  the  proponents'  burden  of 
proof  as  higher  than  required  by  the 
statute. 

The  Assistant  Secretary  appears  to 
have  misread  the  NOI,  which  stated  the  - 
burden  of  proof  using  verbatim 
quotations  from  the  legislative  history  of 
section  1201,  In  particular,  the  Assistant 
Secretary  appears  to  have 
misunderstood  the  meaning  of  the 
requirement  that  proponents  show  that 
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the  prohibition  on  circumvention  has 
had  a  "substantial"  ad\'erse  effect  on 
noninfringing  uses  of  a  particular  class 
of  work.  Use  of  the  term  "substantial" 
does  not  impose  a  "heightened" 
requirement;  it  imposes  the  requirement 
found  throughout  the  legislative  history, 
which  is  variously  stated  as  "substantial 
adverse  impact,"  "distinct,  verifiable, 
and  measurable  impacts,"  and  more 
than  "de  minimis  impacts."  As  is 
apparent' from  the  dictionary  definition 
of  "substantial"  and  the  Supreme 
Court's  treatment  of  the  term  (e.g.,  in  its 
articulation  of  the  substantial  evidence 
rule),  requiring  that  one's  proof  be 
"substantial"  simply  means  that  it  must 
have  substance.  The  Assistant 
Secretary's  fear  that  the  Register  has 
imposed  a  heightened  burden  is 
misplaced.  When  all  is  said  and  done, 
the  Register  believes  that  she  and  the 
Assistant  Secretary  view  the  burden  on 
proponents  in  much  the  same  wav. 

II.  Solicitation  of  Public  Comments  and 
Hearings 

On  Octoljer  1.5.  2002.  the  Librarian 
and  the  Register  initiated  the  second 
rulemaking  proceeding  pursuant  to 
section  1201(a)(1)(C)  with  publication  of 
a  NGl.-^  The  Copyright  Office  received 
51  written  comments  proposing  a  class 
or  classes  of  works  for  exemption. 
Supporters  and  opponents  of  these 
proposals  filed  338  reply  comments.  Six 
days  of  public  hearings  were  conducted 
in  Spring  2003  in  Washington.  D.C.,  and 
Los  Angeles.  California.  Following  the 
hearings,  the  Office  sent  follow-up 
questions  to  some  of  the  hearing 
witnesses,  and  responses  were  received  ' 
during  the  summer.  The  entire  record  in 
this  and  the  previous  section 
1201(a)(1)(C)  rulemaking  are  available 
on  the  Office's  Web  site.^ 

The  Register  has  now  carefully 
reviewed  and  analyzed  the  entire  record 
in  this  rulemaking  proceeding  to 
determine  whether  any  class  of 
copyrighted  works  should  be  exempt 
from  the  prohibition  against 
circumvention  during  the  next  three 
years.  The  Register  recommends  that 
noninfringing  users  of  four  classes  of 
works  be  exempt  from  the  prohibition 
on  circumvenxion  of  access  controls. 

III,  Discussion 

A.  The  Four  Exempted  Classes 

Based  on  the  Register's  review  of  the 
record,  the  case  has  been  made  for 
exemptions  of  the  following  four  classes 
of  copyrighted  works. 


'  67  FR  63578;  http://www.copyright.gov/fedreg/ 
2002/67fr63578.html. 
'"  http://www.copyTight.gov/l201/index.html. 


1.  Compilations  consisting  of  lists  of 
Internet  locations  blocked  by  commercially 
marketed  filtering  software  applications  that 
are  intended  to  prevent  access  to  domains, 
websites  or  portions  of  websites,  but  not 
including  lists  of  Internet  locations  blocked 
by  software  applications  that  operate 
exclusively  to  protect  against  damage  to  a 
computer  or  computer  network  or  lists  of 
Internet  locations  blocked  by  software 
applications  that  operate  exclusively  to 
prevent  receipt  of  e-mail.  For  purposes  of  this 
exemption.  "Internet  locations"  are  defined 
to  include  "domains,  uniform  resource 
locators  (URLs),  numeric  IP  addresses  or  any 
combination  thereof." 

This  is  similar  to  an  exemption  made 
in  the  previous  rulemaking,  but  with 
some  modifications.  The  class  consists 
of  lists  of  blocked  Web  sites  that  are 
used  in  various  filtering  software 
programs  sometimes  referred  to  as 
"censorware."  These  programs  are 
intended  to  prevent  children  and  other 
Internet  users  from  vievdng 
objectionable  material  while  online.  It 
was  alleged  that  although  the  software 
is  intended  to  serve  a  useful  societal 
purpose,  the  emphasis  of  the  programs 
is  on  blocking  rather  than  accuracy. 
Critics  contend  that  the  result  of  this 
focus  is  that  filtering  software  used  to 
prevent  access  to  objectionable  material 
tends  to  over-block,  thereby  preventing 
access  to  legitimate  information 
resources.  In  order  to  comment  on  this 
software  and  expose  what  they  claim  is 
the  excessive  blocking  of  Web  sites, 
critics  claim  they  need  to  gain  access  to 
the  lists  of  blocked  Web  sites,  which 
typically  are  protected  by  access 
controls. 

Opponents  argued  that  filtering 
software  companies  serve  a  critical 
societal  purpose  and  that  an  exemption 
would  undermine  the  integrity  of 
filtering  software.  They  also  argued  that 
filtering  software  companies  provide 
reasonable  means  for  ascertaining  the 
material  or  sites  that  a  particular 
filtering  software  blocks.  They  also 
stated  that  even  if  the  Register  found 
that  an  exemption  was  warranted,  the 
particular  class  articulated  in  the 
previous  rulemaking  was  overly  broad 
and  that  repeating  an  exemption  for  that 
class  could  create  adverse  consequences 
for  other  types  of  software,  such  as 
antivirus  and  spam  software. 

Although  a  similar  class  was 
exempted  in  the  first  rulemaking, 
proponents  are  required  to  make  their 
case  anew  every  three  years.  The  record 
in  the  current  rulemaking  warrants  a 
new  exemption.  While  providers  of 
filtering  software  offer  some  information 
about  the  Web  sites  their  software 
blocks,  it  is  too  limited  to  permit 
comprehensive  or  meaningful  analysis. 
Persons  wishing  to  review,  comment  on 


and  criticize  this  software  as  part  of  an 
ongoing  debate  on  a  matter  of  public 
interest  should  be  permitted  to  gain 
access  to  the  complete  lists  of  blocked 
Web  sites. 

The  particular  class  of  works 
designated  in  this  rulemaking  covers  the 
lists  of  websites  blocked  by 
commercially  marketed  filtering 
software  applications  that  are  intended 
to  prevent  access  to  domains,  websites 
or  portions  of  Web  sites.  However,  the 
exempted  class  specifically  excludes 
lists  of  Internet  locations  blocked  by 
software  designed  to  protect  against 
damage  to  computers,  such  as  firewalls 
and  antivirus  software,  or  software 
designed  to  prevent  receipt  of  unwanted 
e-mail,  such  as  anti-spam  software. 

2.  Computer  programs  protected  by 
dongles  that  prevent  access  due  to 
malfunction  or  damage  and  which  are 
obsolete. 

The  second  exempted  class  is  also 
similar  to  a  class  exempted  in  2000,  but 
again  the  class  exempted  in  this 
proceeding  is  somewhat  more  limited. 
Many  commenters  supported  a  renewal 
of  the  previous  exemption  for  "literary 
works,  including  computer  programs 
and  databases,  protected  by  access 
control  mechanisms  that  fail  to  permit 
access  because  of  malfunction,  damage 
or  obsoleteness."  Few  commenters, 
however,  provided  any  factual  support 
for  such  an  exemption.  The  facts  that 
were  presented  related  to  a  narrower 
class  of  works:  computer  programs 
using  "dongles,"  or  hardware  locks, 
which  control  access  to  the  programs. 
Accordingly,  the  exempted  class  is 
limited  to  such  computer  programs. 
When  a  dongle  is  damaged  or 
malfunctions  in  such  as  way  that  the 
authorized  user  of  the  software  cannot 
gain  access  to  the  software,  the 
authorized  user  should  be  given  a 
means  to  make  the  software  work.  The 
exempted  class  includes  only  that 
software  that  actually  cannot  be 
accessed  due  to  a  damaged  or 
malfunctioning  dongle,  and  only  when 
the  dongle  cannot  be  replaced  or 
repaired.  The  class  is  formulated  as 
including  "computer  programs 
protected  by  dongles  that  prevent  access 
due  to  malfunction  or  damage  and 
which  are  obsolete.  "  Copyright  law 
already  provides  a  definition  of 
obsolete,  found  in  section  108(c)  of  the 
Copyright  Act,  which  captures  the 
circumstances  under  which  an 
exemption  is  justified:  "a  [dongle]  shall 
be  considered  obsolete  if  |it]  is  no  longer 
manufactured  or  is  no  longer  reasonably 
available  in  the  commercial 
marketplace."  For  purposes  of  this 
exemption,  a  dongle  would  be 
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considered  "obsolete"  if  replacement  or 
repair  are  not  reasonably  available  in 
the  marketplace.  In  addition  tn 
encouraging  reasonable  support  to  be 
made  available  to  users,  the  exemption 
will  allow  users  who  are  denied  access 
as  a  result  of  a  damaged  or 
malfunctioning  dongle  to  circumvent 
when  repair  or  a  replacement  are 
unavailable.  This  exemption  minimizes 
the  adverse  effects  on  nonmfringing 
uses  by  users  of  software  protected  by 
these  access  control  measures  while  also 
minimizing  the  adverse  effects  on 
copyright  owners. 

.].  Cou.puter  programs  and  video  games 
distributed  in  formats  that  have  become 
obsolete  and  which  require  the  original 
media  or  hardware  as  a  condition  of  access. 

This  is  a  new  exemption,  in  response 
to  a  proposal  by  The  Internet  Archive 
for  "[lliterary  and  audiovisual  works 
embodied  in  software  whose  access 
control  svstems  prohibit  access  to 
replicas  of  the  works."  The  Internet 
.\^(;hiv^^  a  non-profit  library  that 
maintains  a  collection  of  websites, 
software  and  other  works  in  digital 
formats  in  a  digital  archive,  migrates 
such  works  to  modern  storage  systems 
(e.g.,  bv  transferring  a  computer 
program  from  a  floppy  diskette  to  a  hard 
drive)  that  are  more  stable  and  that  will 
ensure  continuing  access  to  the  works. 

The  Internet  Archive  stated  that 
vvcjrks  distributed  in  digital  formats  on 
physical  media  (such  as  floppy 
diskettes,  CD-ROMs,  etc.)  have 
sometimes  been  accompanied  by 
"original  only"  access  controls, 
technological  measures  that,  while 
technically  permitting  copies  to  be 
made,  prevent  those  copies  from 
functioning  (so  that,  for  example,  a  copy 
of  a  computer  program  made  from  the 
original  floppy  diskette  will  not  run,  or 
a  copy  of  an  audiovisual  game  made 
from  the  original  CD-ROM  cannot  be 
played).  This  prevents  the  Internet 
.Archive  from  migrating  those  works  to 
its  modern  storage  svstem. 

The  probh^m  is  particularly 
compelling  when  the  physical  format  in 
which  the  copy  was  originally  marketed 
has  become  fibsolete.  If  the  Internet 
Archive  is  given  computer  software  that 
was  marketed  on  5'  4-inch  floppy 
diskettes,  it  will  not  even  be  able  to 
access  the  work  in  its  original  format  on 
the  typical  computer  sold  in  the 
marketplace  today,  because  computers 
sold  today  are  not  equipped  with  5V4- 
inch  floppy  drives.  However.  Internet 
Archive  also  desires  an  exemption  that 
addresses  the  "original  only"  problem 
even  when  the  medium  on  which  the 
original  copy  was  marketed  (e.g..  CD- 
ROM)  is  not  yet  obsolete,  noting  that  it 


is  crucial  to  archive  digital  works  before 
they  become  inaccessible  and  before  the 
information  on  the  medium  has 
degraded. 

The  Register  has  concluded  that  to  the 
extent  that  libraries  and  archives  wish 
to  make  preservfation  copies  of 
published  software  and  video  games 
that  were  distributed  in  formats  that  are 
(either  because  the  physical  medium  on 
which  they  were  distributed  is  no  longer 
in  use  or  because  the  use  of  an  obsolete 
operating  system  is  required),  such 
activity  is  a  noninfringing  use  covered 
by  section  108(c)  of  the  Copyright  Act. 
The  exempted  class  is  therefore  limited 
-to  works  distributed  in  such  now- 
obsolete  formats.  Again,  "obsolete"  has 
the  same  meaning  that  is  set  forth  in 
section  108(c).  A  format  shall  be 
considered  obsolete  if  the  machine  or 
system  necessary  to  render  perceptible  a 
work  stored  in  that  format  is  no  longer 
manufactured  or  is  no  longer  reasonably 
available  ixi  the  commercial 
marketplace.  The  class  is  also  limited  to 
computer  programs  and  video  games 
because  the  evidence  in  the  record  of 
this  rulemaking  does  not  support  a 
broader  class  of  works. 

4.  Literary  works  distributed  in  ebook 
format  whan  all  existing  ebook  editions  of 
the  work  (including  digital  text  editions 
made  available  by  authorized  entities) 
contain  acoess  controls  that  prevent  the 
enabling  of  the  ebook's  read-aloud  function 
and  that  prevent  the  enabling  of  screen 
readers  to  ifender  the  text  into  a  "specialized 
format."  Far  purposes  of  this  exemption, 
"specialized  format,"  "digital  text"  and 
"authorized  entities"  shall  have  the  same 
meaning  as  in  17  U.S.C.  121. 

The  final  exempted  class  is  based 
upon  proposals  by  the  American 
Foundation  for  the  Blind  and  five  major 
library  associations.  It  is  in  response  to 
problems  experienced  by  the  blind  and 
visually  impaired  in  gaining  meaningful 
access  to  literary  works  distributed  as 
ebooks.  Ebooks  can  offer  accessibility  to 
the  blind  and  the  visually  impaired  that 
is  otherwise  not  available  from  a  print 
version.  Ebooks  may  allow  the  user  to 
activate  a  "read-aloud"  function  offered 
by  certain  ebook  readers.  Ebooks  may 
also  permit  accessibility  to  the  work  by 
means  of  screen  reader  software,  a 
separate  program  for  the  blind  and 
visually  impaired  that  interacts  with  an 
ebook  reader  and  that  is  capable  of 
converting  the  text  into  either 
synthesized  speech  or  braille. 

By  using  digital  rights  management 
tools  that  implicate  access  controls, 
publishers  of  ebooks  can  disable  the 
read-aloud  function  of  an  ebook  and 
may  prevent  access  to  a  work  in  ebook 
form  by  means  of  screen  reader 
software.  The  record  indicates  that 


many  ebooks  are  distributed  with  these 
two  functions  disabled,  The  disabling  of 
these  functions  is  alleged  to  prevent  the 
blind  and  visually  impaired  from 
engaging  in  particular  noninfringing 
uses  such  as  private  performance,  and  to 
prevent  access  to  these  works  by  blind 
and  visually  impaired  users  altogether. 
The  uses  that  such  persons  make  by 
using  the  "read-aloud"  function  and 
screen  readers  are  noninfringing,  and 
are  likelv  to  be  the  most  reasonable 
means  of  meaningful  access  for  such 
persons  to  works  that  are  published  in 
ebook  format. 

To  be  included  in  the  exempted  class, 
a  literary  work  must  exist  in  ebook 
format.  Moreover,  the  exemption  is  not 
available  if  any  existing  edition  of  the 
work  permits  the  "read-aloud"  function 
or  is  screen  reader-enabled.  Thus,  a 
publisher  may  avoid  subjecting  any  of 
its  works  to  this  exemption  simply  by 
ensuring  that  for  each  of  its  works 
published  in  ebook  form,  an  edition 
exists  which  is  accessible  to  the  blind 
and  visually  impaired  in  at  least  one  of 
these  two  ways. 

B.  Other  Exemptions  Considered,  But 
Not  Recommended 

A  number  of  other  proposed 
exemptions  were  considered,  but 
rejected.  They  are  briefly  discussed 
below.  Similar  proposed  exemptions  are 
discussed  together. 

1.  Proposed  class:  .'Ml  works  should  be 
exempt  for  noninfringing  uses,  e.g.,  fair  use 
and  private  uses,  and  other  use-based 
proposals. 

Many  comments  declined  to  specify  a 
"class  of  works"  and  instead  designated 
the  "class"  to  be  e.xempted  as  "all 
works."  Because  the  proponents  of  an 
exemption  for  "all  works"  have  utterly 
failed  to  propose  "a  particular  class  of 
copyrighted  works,"  but  have  simply 
asked,  in  effect,  for  a  blanket  exemption 
for  all  works — in  effect,  an 
administrative  abrogation  of  section 
1201(a)(1) — these  proposals  must  be 
rejected. 

2.  Proposed  classes:  Several,  including 
"Per  se  Educational  Fair  Use  Works"  and 
"Fair  Use  Works." 

Another  group  of  proposals  defined 
the  class  of  works  primarily  by  reference 
to  the  type  of  use  of  works  or  the  nature 
of  the  users,  e.g..  fair  use  works.  A  "use- 
based"  or  "user-based"  classification  is 
not  permitted.  The  statutory  exemptions 
in  section  1201  contain  carefully 
crafted,  use-based  and  user-based 
exemptions.  Congress  considered  and 
declined  to  enact  certain  use-based 
exemptions  similar  to  some  of  the 
proposals  raised  in  this  rulemaking.  The 
statutory  text  and  the  legislative  history 
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provide  no  evidence  that  Congress 
intended  this  rulemaking  to  second- 
guess  congressional  determinations. 
Rather,  Congress  created  this 
rulemaking  as  a  "fail-safe"  mechanism 
to  focus  on  evidence  of  adverse  effects 
in  particular  sub-categories  of  works 
that  could  be  ameliorated  by 
appropriately  crafted,  short-term 
exemptions. 

3.  Proposed  classes:  (1)  Musical  recordings 
and  audiovisual  works  protected  by  access 
control  mechanisms  whose  circumvention  is 
reasonably  necessary  to  carry  out  a  legitimate 
research  project  where  the  granted  exemption 
applies  only  to  acts  of  circumvention  whose 
primary  purpose  is  to  further  a  legitimate 
research  project;  and  (2)  Musical  recordings 
and  audiovisual  works  protected  bv  access 
control  mechanisms  whose  circumvention  is 
reasonably  necessary  to  carry  out  a  legitimate 
research  project. 

These  two  related  classes  were 
proposed  by  one  commenter.  Each 
proposed  class  consists  of  "musical 
recordings  and  audiovisual  works," 
apparently  occupying  virtually  the 
entire  field  of  works  in  the  categorv'  of 
audiovisual  works  (section  102(6))  and 
a  substantial  part  of  the  categories  of 
sound  recordings  (section  102(7))  and 
musical  works  (section  102(2)).  The 
proposed  class  is  further  narrowed  only 
by  reference  to  the  necessaxv  or 
intended  use  by  persons  wishing  to 
circumvent  the  access  controls.  Because 
each  of  these  proposed  classes  is 
defined  largely  in  terms  of  the  purpose 
ot  the  circumvention,  they  cannot  be 
considered.  They  are  simply  variants  of 
the  type  of  use-based  class  that  is 
beyond  the  scope  of  this  proceeding. 

4.  Proposed  class:  Any  work  to  which  the 
user  had  lawful  initial  access  (and 
variations). 

This  proposal  also  failed  to  propose 

"a  particular  class  of  copvrighted 
works."  Moreover,  commenters 
proposed  this  class  without  providing 
any  factual  support  whatsoever. 
Proponents  failed  to  specifv'  particular 
access  controls  that  have  caused  adverse 
effects  on  noninfringing  uses,  and  have 
failed  to  describe  what  noninfringing 
uses  have  been  adversely  affected. 

5.  Proposed  class:  Copies  of  audiovisual 
works,  including  motion  pictures,  and 
phonorecords  of  musical  sound  recordings 
that  have  been  previously  licensed  for 
reproduction  but  can  no  longer  be 
reproduced  for  private  performance  after  the 
lawful  conditions  for  prior  reproduction  have 
been  met. 

This  class  was  proposed  by  a 
commenter  seeking  an  exemption  to 
permit  persons  who  have  obtained 
digital  copies  of  motion  pictures  or 
sound  recordings,  under  agreements 
that  limit  the  circumstances  (typically,  a 


time  limitation)  under  which  they  may 
view  or  hear  them,  to  circumvent  access 
controls  that  enforce  those  agreements. 
The  examples  cited  by  the  commenter 
relate  primarily  to  online  services  that 
deliver  music  or  movies  to  subscribers 
under  an  agreement  that  permits  the 
subscriber  to  obtain  access  to  the  work 
only  so  long  as  the  subscriber  continues 
to  subscribe  to  the  service.  The 
commenter  seeks  to  exempt  such  works 
from  the  prohibition  on  circumvention 
so  that  users  of  such  works  would  be 
able  to  continue  to  play  them  even 
when  the  agreed-on  conditions  for  their 
use  no  longer  apply. 

A  consumer  who  enters  into  an 
agreement  to  pay  a  particular  sum  for 
the  right  to  listen  to  or  view  a 
copyrighted  work  for  a  limited  period  of 
time  can  have  no  reasonable  expectation 
of  continued  access  once  that  time  has 
expired.  Especially  when  the  works  that 
are  the  subject  of  this  proposed 
exemption — motion  pictures  and  sound 
recordings — are  widely  available  for 
purchase  in  formats  that  have  no  time 
restrictions  on  use,  the  case  for  an 
exemption  has  not  been  made.  In  fact, 
the  DMCA  was  intended  to  encourage 
such  use-facilitating  services  that  give 
consumers  the  option  to  pay  lower 
prices  for  more  limited  uses  of 
copyrighted  works. 

6.  Proposed  class:  "Thin  cop>Tight"  works. 

The  proposed  exemption  for  "thin 
copyright  works"  suffers  from  the  same 
flaws  as  the  proposals  to  exempt  classes 
such  as  "fair  use  works."  Although  it 
was  stated  that  these  "thin  copyright" 
works  contain  "limited  copyrighted 
subject  material,"  there  was  no  showing 
of  any  present  or  likely  harm  to  users 
wishing  to  engage  in  noninfringing  uses. 
There  was  no  showing  that  any  such 
works  were  unavailable  in  an 
alternative,  unprotected  format.  Without 
any  demonstration  of  an  adverse  effect, 
any  specific  allegation  of  any  particular 
technological  m.easure  protecting  access 
to  works,  or  any  discussion  of  the 
unavailability  of  the  material  cited  in 
unprotected  formats,  there  is  little  basis 
for  consideration. 

7.  Proposed  class:  Public  domain  works  or 
works  distributed  without  restriction. 

Several  comments  sought  an 
exemption  for  works  that  are  either 
public  domain,  open  source  or  "open 
access,"  but  to  which  access  controls  are 
applied.  The  commenters  addressing 
open  source  and  open  access  works 
provided  absolutely  no  information  in 
support  of  their  requests.  Aside  from  a 
proposal  relating  to  public  domain 
material  on  DVDs,  there  was  a  paucity 
of  information  relating  to  other  public 


domain  works.  These  commenters  have 
overlooked  that  if  a  work  that  is  entirely 
in  the  public  domain  is  protected  bv  an 
access  control  measure,  the  prohibition 
on  circumvention  will  not  be 
applicable.  Therefore,  no  exemption  is 
needed. 

In  the  DVT)  context,  a  proponent 
provided  a  series  of  lists  of  audiovisual 
works  that  it  contended  are  in  the 
public  domain,  some  of  which  it  alleged 
are  distributed  bundled  with 
copyrighted  material.  However, 
opponents  of  the  proposed  exception 
indicated  that  many  if  not  all  the  works 
named  by  the  proponent  are  available  in 
unencr^'pted  (\T-IS)  format,  are  not 
bundled  with  copyTighted  material,  are 
themselves  still  subject  to  copyright 
protection,  or  are  not  encr\'pted  by  the. 
Content  Scrambling  System  ("CSS")  or 
otherwise  subject  to  an  access  control, 
effectively  rebutting  the  proponents 
showing. 

8.  Proposed  class:  Musical  works,  sound 
recordings,  and  audiovisual  works  embodied 
in  media  that  are  or  may  become  inaccessible 
by  possessors  of  lawfully-made  copies  due  to 
malfunction,  damage,  or  obsoleteness. 

Supporters  of  this  proposed  class 
wanted  to  be  able  to  transfer  sound 
recordings  and  musical  works  from  one 
medium  to  another.  Some  commenters 
also  believe  that  they  should  be  able  to 
convert  these  works  to  new  or  different 
formats  or  to  back  up  the  works  for 
archival  purposes,  e.g.,  to  "refresh"  the 
media  from  time  to  time  to  ensure  that 
the  works  are  available  both  for  their 
use  and  for  future  generations.  However, 
these  proponents  have  not  clearly  stated 
or  demonstrated  that  access  controls  are 
preventing  these  activities. 

In  the  case  of  audiovisual  works  on 
DVDs,  the  proponents  desire  to  make 
backup  copies  of  their  DVDs  for  a 
variety  of  purposes:  They  claim  that 
DVDs  are  inherently  fragile  and  subject 
to  damage;  they  are  concerned  about 
loss  or  theft  of  the  original  during  travel; 
they  wish  to  duplicate  collections  to 
avoid  the  burdens  and  risks  of 
transporting  DVDs;  they  assert  that  some 
titles  are  out  of  print  and  cannot  be 
replaced  in  case  of  damage;  and  they 
claim  that  the  duration  of  a  DVD's 
lifespan  is  limited.  The  Register 
concludes  that  the  proponents  have  not 
made  the  case  with  respect  to  fragility 
of  DVDs,  nor  have  they  shown  that  the 
making  of  backup  copies  of  DVTDs  is  a 
noninfringing  use. 

9.  Proposed  class:  Audiovisual  works 
released  on  DVD  that  contain  access  control 
measures  that  interfere  with  the  ability  to 
defeat  technology  that  prevents  users  from 
skipping  promotional  materials. 


62016 


Federal  Register/ Vol,  68.  No.  211 /Friday.  October  31,  2003/Rules  and  Regulations 


.As  the  proponent  of  this  proposed 
class  states  the  problem,  "[mlovie 
studios  are  able  to  make  t:ortain  DVD 
content  "unskippable"  during  playback. 
Some  studios  havf?  abused  this  feature 
by  preventing  the  skipping  of 
ari\'ertising  shown  prior  to  the  start  of 
the  feature  presentation."  The 
technology  which  deactivates  the  fast- 
forward  function  of  DVD  players  (UOP 
blocking)  does  not  appear  to  be  an 
access  control.  Nor  does  the  record 
show  that  the  "CSS,  an  access  control 
used  on  motion  pictures  nn  DVDs. 
prevents  the  deactivation  of  L'OP 
blocking.  Therefore,  an  exemption  does 
not  appear  warranted  since  it  does  not 
appear  that  access  controls  are 
preventing  users  from  fast -forwarding 
on  DVDs.  Moreover,  although  the 
objections  to  DVT)s  which  have  the  fast 
forwarding  feature  disabled  with  respect 
to  advertising  are  understandable,  the 
problem  appears  to  be  no  more  than  de 
minimis  and  a  mere  inconvenience 
experienced  with  an  unknown — but 
apparently  small — quantity  of  available 
DVD  titles. 

10.  Proposed  class:  Ancillar\'  audiovisual 
works  distributed  on  DVDs  encrypted  by 
CSS. 

It  is  virtually  uncontested  that  there 
are  ancillary  works  on  DVDs  that  are  not 
available  in  another,  unprotected 
format.  Such  ancillary  material  includes 
matter  that  is  available  along  with  the 
motion  picture  in  DVD  format  hut  not 
available  in  videotape  format,  such  as 
outtakes.  interviews  with  actors  and 
directors,  additional  language  features, 
etc.  The  proponent  of  an  "ancillary 
works"  exemption  asserts  that  the  use  of 
CSS  on  DVDs  prevents  "quotation  [i.e.. 
reproduction],  for  purposes  of 
commentary  and  criticism,  of  ancillary 
audiovisual  works." 

While  there  is  little  doubt  that  the 
desired  use  for  comment  and  criticism 
by  Weblog  critics  can  be  within  the  fair 
use  exception,  such  critics  have  a 
number  of  options  available  for  such 
"quotation."  Because  users  have  means 
uf  making  analog  copies  of  the  material 
on  D\'Ds  without  circumventing  access 
controls  (and  of  redigitizing  those 
analog  copies),  there  is  no  need  to 
permit  them  to  circumvent.  The  desire 
to  make  a  digital-to-digital  copy,  while 
uiulerstandable,  does  not  support  an 
exemption  in  this  case.  Existing  case 
law  is  clear  that  fair  use  does  not 
guarantee  copying  by  the  optimum 
method  or  in  the  identic;al  format  of  the 
original  On  balance,  an  exemption, 
which  would  permit  circumvention  of 
CSS.  could  have  an  adverse  effect  on  the 
availabilitv  of  such  works  on  D\T)s  to 
the  public,  since  the  motion  picture 


industry's  willingness  to  make 
audiovisual  works  available  in  digital 
form  on  DVDs  is  based  in  part  on  the 
confidence  it  has  that  CSS  will  protect 
it  against  massive  infringement. 

11.  Proposed  class:  Audiovisual  works 
stored  on  DVDs  that  are  not  available  in 
Region  1  DVD  format  and  access  to  which  is 
prevented  by  technological  measures. 

Many  motion  pictures  distributed  on 
DVDs  are  "region  coded."  A  region 
coded  DVD  may  only  be  played  on  a 
DVD  player  that  is  set  to  play  DVDs 
bearing  the  code  for  a  particular  region 
of  the  world.  Proponents  of  an 
exemption  included  individuals  who 
had  acquired  DVDs  from  a  region 
outside  the  U.S.  and  then  encountered 
difficulty  in  playing  those  DVDs  on 
devices  puflchased  in  the  U.S.  Because 
such  consumers  have  a  number  of 
options  that  will  permit  them  to  view 
such  region  coded  DVDs,  the  need  for 
an  exemption  that  would  permit 
circumvention  of  region  coding  has  not 
been  demonstrated. 

12.  Proposed  class:  Video  games  stored  on 
DVDs  that  arp  not  available  in  Region  1  DVD 
format  and  access  to  which  is  prevented  by 
technological  measures. 

A  similar  issue  was  raised  with 
respect  to  region  coding  on  video  games. 
However,  supporters  came  forward  with 
virtually  no  evidence  relating  to 
problems  with  region  coding  of  video 
games.  In  the  previous  rulemaking,  the 
Register  noted  that  there  was  not 
enough  evidence  to  support  an 
exemption.  Thus,  the  proponents  were 
on  notice  that  they  needed  to  supply 
more  and  better  evidence  in  order  to 
sustain  the  proposed  exemption.  Such 
evidence  has  not  been  produced  in  this 
rulemaking. 

13.  Proposed  class:  Audiovisual  works 
embodied  in  DVDs  encrypted  by  CSS. 

The  conUnents  in  support  of  this 
exemption  sought  to  engage  in  a  variety 
of  sometimes  unspecified  claimed  fair 
uses  with  respect  to  audiovisual  works 
on  DVDs  that  do  not  necessarily  appear 
to  fall  within  the  scope  of  the  proposed 
exemptions  discussed  above.  However, 
they  failed  to  provide  evidence  of  actual 
or  likely  harm  and,  therefore,  the 
Register  cannot  recommend  such  an 
exemption.  While  some  commenters 
mentioned  uses  that  may  theoretically 
qualify  as  a  fair  use,  specific  facts  were 
not  provided  and  it  was  not  shown  that 
the  works  were  unavailable  in  an 
unprotected  format. 

14.  Proposed  class:  Software  designed  for 
use  on  dedicated  video  game  players. 

This  proponent  of  this  exemption 
provided  almost  no  evidence  in  support 
of  his  proposal,  failing  to  identify  a 


technological  measure  that  controls 
access  to  copyrighted  works  and  failing 
sufficiently  to  identifs'  what 
noninfringing  activity  is  adversely 
affected. 

15.  Proposed  class:  Literary  works 
(including  ebooksj.  sound  recordings,  and 
audiovisual  works  protected  by  access 
controis  that  prevent  post-sale  uses  of  works; 
"tethered"  works. 

A  number  of  commenters  proposed 
exemptions  for  works  that  are  tethered 
to  particular  devices,  i.e..  works  that 
cannot  be  copied  to  and  used  on  other 
devices.  The  purpose  of  limiting  access 
to  particular  devices  or  hardware  is  to 
enable  varying  degrees  of  control  over 
certain  uses.  Many  of  these  commenters 
focused  on  ebooks.  An  exemption  for 
tethered  ebooks  cannot  be  sustained. 
The  consumer  often  has  choices 
between  various  ebook  formats  as  well 
as  between  ebook  formats  and 
alternative  formats  for  books,  e.g.,  hard 
copies  or  audio  versions.  Commenters 
who  believe  that  users  should  be  able  to 
"space-shift"  any  work  they  purchase  in 
order  to  acf:ess  this  work  on  any  device 
of  their  choosing  did  not  make  a 
persuasive  case  that  such  "space- 
shifting,"  involving  reproduction  of  the 
work,  is  a  noninfringing  use.  The 
purpose  of  tethering  is  to  limit 
subsequent  reproduction  and 
distribution  of  the  reproductions.  While 
this  may  limit  a  user's  options,  such 
user  limitations  would  appear  to 
represent  only  an  inconvenience  as  long 
as  alternative  formats  of  the  work  are 
available  for  noninfringing  uses. 

Similar  arguments  were  made  with 
respect  to  tethering  of  motion  pictures 
and  of  sound  recordings  of  musical 
works.  As  with  the  space-shifting  of 
ebooks.  commenters  seek  to  "platform- 
shift"  their  sound  recordings  or  motion 
■  pictures.  However,  tethering  and  DRM 
policies  serve  a  legitimate  purpose  for 
limiting  access  to  certain  devices  in 
order  to  protect  the  copyright  ow'ners 
from  digital  redistribution  of  their 
works.  Moreover,  consumers  have 
choices  of  formats  and  may  decide 
whether  their  intended  use  is  best 
served  by  a  digital  online  version  or  by 
another  available  version  of  a  work. 
While  availability  for  use  has  been 
restricted  in  certain  digital  formats,  the 
overall  availability  for  use  of  these 
works  has  not  been  adversely  affected. 
The  effect  of  circumvention  of  the 
protection  measures  employed  on  these 
works  would  likely  decrease  the  digital 
offerings  for  these  classes  of  works, 
reduce  the  options  for  users,  and 
decrease  the  value  of  these  works  for 
copyright  owners. 
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16.  Proposed  class;  Audiovisual  works, 
including  motion  pic'.ures.  the  DVD  copies  of 
which  are  tethered  to  operating  systems  that 
prevent  rendering  on  alternative  operating 
systems. 

A  number  of  commenters  sought 
exomption  of  a  class  of  works  consisting 
of  motion  pictures  on  DVDs  piavable  on 
computers  only  when  the  computers 
have  particular  operating  systems,  e.g.. 
Windows  or  Macintosh,  and  that  cannot 
be  played  on  alternative  systems,  such 
as  Linux. 

Because  there  are  a  variety  of  devices 
that  will  play  DVDs,  the  inability  to  play 
a  DVD  on  a  particular  device  or  with  a 
particular  operating  system  is  simply  a 
matter  of  preference  and  inconvenience. 
Persons  wishing  to  play  CSS-protectcd 
DVDs  on  computers  with  the  Linux 
operating  system  have  the  same  options 
that  other  consumers  have.  As  a  general 
proposition,  the  DVD  medium  has 
increased  the  availability  of  motion 
pictures  for  sale  and  rental  by  the 
general  public,  and  the  motion  picture 
studios'  willingness  to  distribute  their 
works  in  this  medium  is  due  in  part  to 
the  faith  they  have  in  the  protection 
offered  by  CSS.  The  balancing  of  the 
incremental  benefit  of  allowing 
circumvention  for  the  purposes  of 
watching  a  movie  on  a  Linux-based 
computer  is  (Outweighed  by  the  threat  of 
increased  piracy  that  underlies 
Congress'  motivatioq  for  enacting 
section  1201. 

17.  Proposed  class:  Sound  recordings, 
audiovisual  works  and  literary  works 
(including  computer  programs)  protected  bv 
access  control  mechanisms  that  require 
assent  to  End-User  License  Agreements  as  a 
condition  of  gaining  access. 

One  commenter  proposed  an 
exemption  for  sound  recordings, 
audiovisual  works  and  literary  works 
(including  computer  programs) 
protected  by  access  control  mechanisms 
employed  by  or  at  the  request  of  the 
copyright  holder  which  require,  as  a 
condition  of  gaining  access,  that  the 
prospective  user  agree  to  contractual 
terms  which  restrict  or  limit  any  of  the 
limitations  on  the  exclusive  rights  of  the 
copyright  holder.  Little  evidence  was 
offered  in  support  of  this  proposed 
class.  The  proponent's  complaint 
appears  to  be  with  the  practice  of 
requiring  users  of  certain  works  to  enter 
into  End  User  License  Agreements 
(EULAs)  rather  than  with  access 
controls  as  such.  While  technological 
measures  may  prevent  access  unless  a 
user  signals  assent  to  the  terms  of  a 
contract,  the  prohibition  on 
circumvention  does  not  appear  to 
enforce  the  terms  of  a  contract. 


18.  Proposed  class:  published  sound 
recordings  of  musical  works  on  compact 
discs  that  use  technological  measures  that 
prevent  access  on  certain  playback  devices. 

One  commenter  proposed  a  class  of 
"Sound  recordings  released  on  compact 
disc  ("CDs  ")  that  are  protected  by 
technological  protection  measures  that 
malfunction  so  as  to  prevent  access  on 
certain  playback  devices."  In  part,  this 
proposal  relates  to  copy  controls  that 
malfunction  and  inadvertently  restrict 
access  to  sound  recordings  on  CDs.  The 
proponent  itself  expressed  doubt 
whether  these  are  actually  access 
controls  subject  to  the  prohibition  in 
section  1201(a)(1);  opponents  said  they 
are  not  and  the  Register  agrees. 
However,  in  some  cases  the 
technologies  in  question  are  intended  to 
deny  access  to  particular  copies  of 
sound  recordings  under  certain 
circumstances,  e.g.,  CDs  distributed 
with  two  sessions:  a  "first  session"  that 
is  not  accessible  on  certain  devices  and 
a  compressed  digital  file  of  a  "second 
session"  that  is  accessible  on  those 
devices  but  which  is  protected  from 
certain  uses.  The  purpose  of  the  second 
session  is  to  permit  playability  on 
devices  such  as  computers,  but  to 
hinder  the  ability  of  computer  users  to 
reproduce  and  disseminate  the  copies, 
e.g.,  in  a  peer-to-peer  network.  In  those 
cases,  users  have  access  to  the  work. 
The  comments  provided  insufficient 
information  to  conclude  that  access 
controls  have  caused  users  to  be  denied 
access  to  a  sound  recording.  Moreover, 
thus  far  the  deployment  of  CDs 
protected  by  any  technological  measures 
in  the  United  States  has  been  minimal. 
The  record  does  not  support  a 
conclusion  that  at  present,  access 
controls  on  CDs  have  had  a  substantial 
adverse  effect  on  noninfringing  uses  of 
sound  recordings  on  CDs. 

19.  Proposed  class:  Sound  recordings  on 
copy-protected  Red  Book  Audio  format 
compact  discs. 

The  Digital  Media  Association 
("DiMA"),  on  behalf  of  webcasters 
operating  under  a  statutorx'  license  to 
transmit  performances  of  sound 
recordings,  sought  an  exemption  that 
would  permit  circumvention  of  access 
controls  in  order  to  make  ephemeral 
copies  (as  permitted  in  section  112  of 
the  Copyright  Act)  of  sound  recordings 
on  CDs  protected  by  access  controls.  In 
particular,  they  wish  to  make  server 
copies  of  the  higher  quality  "first 
session"  on  CDs  using  the  "second 
session  "  technology.  Because  section 
112(e)(8)  already  provides  licensed 
webcasters  with  a  mechanism  for 
circumventing  access  controls  that 
prevent  webcasters  from  making 


ephemeral  copies,  there  is  no  need  fer 
an  exemption  here,  especially  when 
webcasters  thus  far  do  not  appear  to 
have  experienced  actual  problems. 

20.  Proposed  exemption:  Broadcast  news 

monitoring. 

A  group  of  broadcast  monitors, 
businesses  that  tape  television  news 
programs  off  the  air  for  their  customers, 
sought  an  exemption  that  would 
"exempt  news  and  public  affairs 
programming  from  the  scope  of  the 
broadcast  flag."  This  was  a  reference  to 
a  proposal  pending  before  the  Federal 
Communications  Commission  that 
would  require  certain  consumer 
electronic  devices  to  respond  to  a 
"broadcast  flag"  in  television 
programming  which  would  place 
certain  limits  on  how  digital  broadcasts 
can  be  redistributed  after  receipt  bv  a 
consumer.  The  broadcast  monitors  seek 
an  exemption  that  would  allow  them  to 
bypass  the  broadcast  flag  for  the 
purpose  of  making  copies  of  news 
segments  for  their  customers. 

The  Register  cannot  recommend  such 
an  exemption.  The  "limited  purpose" 
for  which  the  broadcast  monitors  seek 
an  exemption  does  not  appear  to 
constitute  a  noninfringing  use. 
Moreover,  the  broadcast  monitors'  fears 
relating  to  the  broadcast  flag,  which  at 
this  point  is  simply  a  proposal  before 
another  federal  agency,  are  speculative. 
Even  if  the  speculative  adverse  effects 
were  to  become  a  reality,  such  adverse 
effects  would  only  cause  an 
inconvenience  with  respect  to  the 
intended  use.  since  broadcast  monitors 
have  other  means  to  go  about  their 
business. 

21.  Proposed  exemption:  Reverse 
engineering  for  interopjerability  and  the  Static 
Control  proposals. 

Static  Control  Components,  Inc. 
proposed  exemptions  to  permit 
circumvention  of  access  controls  on 
computer  programs  embedded  in 
computer  printers  and  toner  cartridges 
and  that  control  the  interoperation  and 
functions  of  the  printer  and  toner 
cartridge.  Static  Control  is  in  litigation 
with  computer  printer  manufacturer 
Lexmark,  which  sells  laser  printer  toner 
cartridges  that  cannot  be  refilled  by 
third-party  remanufacturers  because  a 
technological  measure  contained  on  a 
microchip  in  those  cartridges  renders 
those  cartridges  useless  when  they  are 
refilled  by  third-party  remanufacturers. 
The  Register  concludes  that  an  existing 
exemption  in  section  1201(f)  addresses 
the  concerns  of  remanufacturers. 
making  an  exemption  under  section 
1201(a)(1)(D)  unnecessary. 
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22.  Proposed  ext'mption:  C^omputer  issues: 
encryption  research,  data  file  formats, 
recovery  of  passwords,  personally  identifying 
material 

A  number  of  commenters  raised 
issues  relating  to  encryption  and 
security  research  and  to  access  controls 
that  permit  the  privacy  of  users  of  works 
to  be  compromised  These  proposals,  in 
effect,  sought  broadnning  of  statutory 
exemptions  enacted  as  part  of  the 
DMCA  such  as  section  12ni{(l)-(g)  and 
(i )-()).  In  some  cases,  the  commenters 
failed  to  explain  why  the  existing 
exemptions  are  insufficient.  Most 
commenters  also  failed  to  provide 
specific  examples  of  problems  leading 
to  the  alleged  need  for  an  exemption 
and,  therefore,  the  Register  cannot 
recommend  exemptions  in  these  cases. 

23.  Proposed  exemption:  Conversion  of 
data  file  formats  and  source  code. 

A  few  commenters  submitted 
comments  relating  to  source  code  or 
data  file  formats,  but  insufficient 
information  was  provided  to  understand 
the  nature  of  the  problem,  or  even 
whether  the  prohibition  against 
circumvention  contained  in  section 
1201(a)(1)  is  implicated. 

24.  Proposed  exemption:  Privacy  and 
personally  identifying  information. 

Two  comments  addressed  issues 
relating  to  privacy  and  the  protection  of 
personally  identifying  information. 
However,  insufficient  information  was 
provided  to  ascertam  the  nature  and 
extent  of  the  problem,  or  the  degree  to 
which  access  controls  were  involved.  To 
the  extent  that  the  concern  relates  to 
disclosure  of  personally  identifying 
information,  the  commenters  did  not 
explain  why  the  existing  statutory 
exemption  in  section  1201(i)  does  not 
adequately  address  the  problem. 

25.  Other  comments  beyond  the  scope  of 
the  rulemaking:  Webcasting,  Limitations  of 
Liability  for  Online  Service  Providers  and  the 
Antitrafficking  proWsions  of  the  DMCA. 

A  number  of  comments  discussed 
issues  unrelated  to  the 
anticircumvention  provision  that  are 
beyond  the  scope  of  this  rulemaking. 
Some  of  these  comments  consisted  of 
criticisms  of  the  DMCA  generally, 
without  citing  any  particular  facts  to 
support  such  criticism."  Cither 
comments  attacked  particular  aspects  of 
the  DMCA,  e.?  .  criticism  of  the  rate 
established  for  the  statutory  license  for 
the  weibcasting  of  sound  recordings, 
alleged  adverse  effects  of  section  512 
relating  to  limitations  on  liability  for 
online  service  pro\'iders,  and  the 


s>f\  p  s  C43  and  VA-l. 


antitrafficking  provisions  of  section 
1201(a)(2)  and  1201(b}. 

rV.  Conclusion 

Having  considered  the  evidence  in  the 
record,  the  contentions  of  the  parties, 
and  the  statutory  objectives,  the  Register 
of  Copyrights  recommends  that  the 
Librarian  of  Congress  publish  the  four 
classes  of  copyrighted  works  designated 
above,  so  that  the  prohibition  against 
circumvention  of  technological 
measures  that  effectively  control  access 
to  copyrighted  works  shall  not  apply  to 
persons  who  engage  in  noninfringing 
uses  of  those  particular  classes  of  works. 

Dated:  October  27,  2003, 
Marybeth  Peters, 

Register  of  Copyrights. 

Determination  of  the  Librarian  of 
Congress     i 

Having  duly  considered  and  accepted 
the  recommendation  of  the  Register  of 
Copyrights  that  the  prohibition  against 
circumvention  of  technological 
measures  that  effectively  control  access 
to  copyrighted  works  shall  not  apply  to 
persons  who  engage  in  noninfringing 
uses  of  the  four  classes  of  copyrighted 
works  designated  above,  the  Librarian  of 
Congress  is  exercising  his  authority 
under  17  U.S,C,  1201(a){l)(C)  and  (D) 
and  is  publishing  as  a  neW'  rule  the  four 
classes  of  copyrighted  works  that  shall 
be  subject  to  the  exemption  found  in  17 
U,S.C,  1201(a)(1)(B)  from  the 
prohibition  against  circumvention  of 
technological  measures  that  effectively 
control  access  to  copyrighted  works  set 
forth  in  17  U.S.C.  1261(a)(1)(A)  for  the 
period  from  October  28,  2003  through 
October  27,  2006,  as  follows: 

List  of  Subjects  in  37  CFR  Part  201 

Cable  television,  Copyright, 
Exemptions  to  prohibition  against 
circumvention.  Literary  works, 
Recordings,  Satellites. 

Final  Regulations 

■  For  the  reasons  set  forth  in  the 
preamble,  37  CFR  part  201  is  amended 
as  follows: 

■  1 .  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

■  2.  Section  201 .40  is  amended  by 
revising  paragraph  (b)  and  by  adding 
new  paragraph  (c). 

The  revisions  and  additions  to 
§  201 ,40  read  as  follows: 

§  201 ,40    Exemption  to  prohibition  against 
circumvention, 

*  *         *  *         * 

(b)  Classes  of  copyrighted  works. 
Pursuant  tq  the  authority  set  forth  in  17 


U.S.C,  1201(a)(1)(C)  and  (D),  and  upon 
the  recommendation  of  the  Register  of 
Copyrights,  the  Librarian  has 
determined  that  during  the  period  from 
October  28,  2003.  through  October  27, 
2006,  the  prohibition  against 
circumvention  of  technological 
measures  that  effectively  control  access 
to  copyrighted  works  set  forth  in  17 
U.S.C."l201{a)(l)(A)  shall  not  apply  to 
persons  who  engage  in  noninfringing 
uses  of  the  following  four  classes  of 
copyrighted  works: 

(1)  Compilations  consisting  of  lists  of 
Internet  locations  blocked  by 
commercially  marketed  filtering 
software  applications  that  are  intended 
to  prevent  access  to  domains,  websites 
or  portioris  of  websites,  but  not 
including  lists  of  Internet  locations 
blocked  by  software  applications  that 
operate  exclusively  to  protect  against 
damage  to  a  computer  or  computer 
network  or  lists  of  Internet  locations 
blocked  by  software  applications  that 
operate  exclusively  to  prevent  receipt  of 
e-mail. 

(2)  Computer  programs  protected  by 
dongles  that  pre\ent  access  due  to 
malfunction  or  damage  and  which  are 
obsolete. 

(3)  Computer  programs  and  video 
games  distributed  in  formats  that  have 
become  obsolete  and  which  require  the 
original  media  or  hardw  are  as  a 
condition  of  access.  A  format  shall  be 
considered  obsolete  if  the  machine  or 
system  necessary  to  render  perceptible  a 
work  stored  in  that  format  is  no  longer 
manufactured  or  is  no  longer  reasonably 
available  in  the  commercial 
marketplace, 

(4)  Literary  works  distributed  in 
ebook  format  when  all  existing  ebook 
editions  of  the  work  (including  digital 
text  editions  made  available  by 
authorized  entities)  contain  access 
controls  that  prevent  the  enabling  of  the 
ebook's  read-aloud  function  and  that 
prevent  the  enabling  of  screen  readers  to 
render  the  text  into  a  specialized  format. 

(c)  Definitions.  (1)  "Internet 
locations"  are  defined  to  include 
domains,  uniform  resource  locators 
(URLs),  numeric  IP  addresses  or  any 
combination  thereof. 

(2)  "Obsolete"  shall  mean  "no  longer 
manufactured  or  reasonably  available  in 
the  commercial  marketplace." 

(3)  "Specialized  format."  "digital 
text"  and  "authorized  entities"  shall 
have  the  same  meaning  as  in  17  U.S.C. 
121. 

Dated:  October  28.  2003. 
James  H.  Billington. 

The  Librarian  of  Congress. 

[FR  Doc.  03-27537  Filed  10-30-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI83-02-7292:  FRL-7581-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Michigan;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  the  receipt  of  an 
adverse  comment,  the  EPA  is 
withdrawing  the  direct  final  rule 
approving  a  revision  to  Michigan's 
definition  of  volatile  organic  compound. 
The  approval  would  have  revised 
Michigan's  State  Implementation  Plan 
(SIP)  for  ozone.  In  the  direct  final  rule 
published  on  September  2.  2003  (68  FR 
52104).  EPA  stated  that  if  EPA  receives 
adverse  comment  by  October  2,  2003, 
the  rule  would  be  withdrawn  and  not 
take  effect.  On  September  2,  2003,  EPA 
subsequently  received  one  comment. 
We  believe  this  comment  is  adverse 
and,  therefore,  we  are  withdrawing  the 
direct  final  rule.  EPA  will  address  the 
comment  received  in  a  subsequent  final 
action  based  on  the  proposed  action 
published  on  September  2,  2003. 

DATES:  The  direct  final  rule  published  at 
68  FR  52104  on  September  2,  2003.  is 
withdrawn  as  of  October  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Criteria  Pollutant 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
n  West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  Telephone:  (312)  886- 
1767.  E-Mail  Address: 
dagostino.kathleen@epa.gov 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

:1  i".'(i:  October  2.3.  200.3. 
Bharat  Mathur, 
Acting  Regional  Administrator.  Region  5. 

PART  52— [AMENDED] 

■  Accordingly,  the  addition  of  40  CFR 
52.1170(c)(119)  is  withdrawn  as  of 
October  31.  2003. 

[FR  Doc  03-2~54q  Filed  10-30-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  2  Docket  No.  PR11-267a:  FRL- 

7581-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities:  Puerto 
Rico 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  on  the  "State  Plan"  submitted  by 
the  Commonwealth  of  Puerto  Rico  to 
fulfill  the  requirements  of  sections 
lll(d)/129  of  the  Clean  Air  Act  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  (CISWI)  units.  Puerto 
Rico's  State  Plan  provides  for  the 
implementation  and  enforcement  of  the 
Emissions  Guidelines,  as  promulgated 
by  EPA  on  December  1.  2000.  applicable 
to  existing  CISWI  units  for  which 
construction  commenced  on  or  before 
November  30.  1999.  Specifically,  the 
State  Plan  that  EPA  is  approving  today, 
establishes  emission  limits  for  organics. 
carbon  monoxide,  metals,  acid  gases 
and  particulate  matter  and  compliance 
schedules  for  the  existing  CISWI  units 
located  in  the  Commonwealth  of  Puerto 
Rico  which  will  reduce  the  designated 
pollutants. 

DATES:  This  rule  is  effective  on 
December  30,  2003.  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  December  1.  2003.  If  EPA 
receives  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway.  25th 
Floor.  New  York.  New  York  10007- 
1866.  Electronic  comments  could  be 
sent  either  to  Werner.Rayinond@epa.gov 
or  to  http://i\i\^v. regulations.gov,  which 
is  an  alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://v\'\^-w. regulations. gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
comments. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 


Environmental  Protection  Agency, 
Region  2  Office.  Air  Programs  Branch. 
290  Broadway.  25th  Floor,  New  York. 
New  York  10007-1866. 

Environmental  Protection  Agency, 
Region  2.  Caribbean  Environmental 
Protection  Division,  Centro  Europa 
Building,  Suite  417,  1492  Ponce  De 
Leon  Avenue,  Stop  22,  San  Juan.  Puerto 
Rico  00907-4127. 

Puerto  Rico  Environmental  Quality 
Board,  National  Plaza  Building,  431 
Ponce  De  Leon  Avenue.  Hato  Rev, 
Puerto  Rico. 

Environmental  Protection  Agencv,  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102),  401  M  Street, 
S\V  ,  Washington,  DC  204b(i 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J,  Wieber,  Air  Programs  Branch. 
Environmental  Protection  Agencv, 
Region  2  Office,  290  Broadway.  25th 
Floor.  New  York.  New  York  10007- 
1866.  (212)637-3381  or 
Wieher.Kirk@iepa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Sections  111(d)  and  129  of  the  Clean 
Air  Act  (CAA)  require  states  to  submit 
plans  to  control  certain  pollutants 
(designated  pollutants)  at  existing  solid 
waste  combustor  facilities  (designated 
facilities)  whenever  standards  of 
performance  have  been  established 
under  section  111(b)  for  new  sources  of 
the  same  type,  and  EPA  has  established 
emission  guidelines  (EG)  for  such 
existing  sources.  A  designated  pollutant 
is  any  pollutant  for  which  no  air  quality 
criteria  have  been  issued,  and  which  is 
not  included  on  a  list  published  under 
section  108(a)  or  section  112(b)(1)(A)  of 
the  CAA.  but  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources.  However, 
section  129  of  the  CAA.  also  requires 
EPA  to  promulgate  EG  for  Commercial 
and  Industrial  Solid  Waste  Incineration 
(CISWI)  units  that  emit  a  mixture  of  air 
pollutants.  These  pollutants  include 
organics  (dioxins/furans).  carbon 
monoxide,  metals  (cadmium,  lead. 
mercuPt').  acid  gases  (hydrogen  chloride, 
sulfur  dioxide,  and  nitrogen  oxides)  and 
particulate  matter  (including  opacity). 
On  December  1 ,  2000  (65  FR  75338)'. 
EPA  promulgated  CISWI  unit  new 
source  performance  standards  and  the 
EG,  40  CFR  part  60.  subparts  CCCC  and 
DDDD,  respectively.  The  designated 
facility  to  which  the  EG  apply  is  each 
existing  CISWI  unit,  as  defined  in 
subpart  DDDD.  that  commenced 
construction  on  or  before  November  30. 
1999. 

Section  111(d)  of  the  CAA  requires 
that  "designated"  pollutants,  regulated 
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under  '-t mdards  of  performance  for  new 
stationary  sources  bv  section  11 1(b)  of 
the  CA;\   must  also  be  controlled  at 
existing  sources  in  the  same  source 
category  to  a  level  stipulated  in  an  EG 
document.  Section  129  of  the  CAA 
specifirallv  addresses  solid  waste 
combustion  and  emission  controls  based 
on  what  is  commonly  referred  to  as 
"maximum  achievable  control 
technology"  (MACT).  Section  129 
requires  EPA  to  promulgate  a  MACT 
based  emission  guidelines  document  for 
CISVVI  units,  and  then  requires  states  to 
develop  plans  that  implement  the  EG 
requirements.  The  CISWl  EG  under  40 
CFR  part  60.  subpart  DDDD.  establishes 
emission  and  operating  requirements 
under  the  authority  of  the  CAA  sections 
ni(d)  and  129.  These  requirements 
must  be  incorporated  into  a  state  plan 
that  is  "at  least  as  protective"  as  the  EG. 
and  is  Federally  enforceable  upon 
approval  by  EPA.  The  procedures  for 
adoption  and  submittal  of  state  plans 
are  codified  in  40  CFR  part  60.  subpart 
B 

II.  Puerto  Rico's  Submittal 

On  Mav  20.  2003.  the  Puerto  Rico 
Environmental  Quality  Board  (PREQB) 
submitted  to  EPA  a  section  11 1(d)/ 129 
plan  to  implement  40  CFR  part  60, 
subpart  DDDD — Emission  Guidelines, 
for  existing  CISVVI  units  located  in  the 
Commonwealth  of  Puerto  Rico.  PREQB's 
submittal  included:  Enforceable 
mechanisms;  the  necessary  legal 
authority;  inventory-  of  CISWI  units; 
emissions  inventory;  enforceable 
compliance  schedules;  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements;  record  of  public 
hearing;  and  a  provision  for  annual  state 
progress  reports. 

III.  Review  of  Puerto  Rico's  Submittal 

A.  Irif-Titificatioii  of  Enforceable 
Merhanisij}  for  Implementing  the  EG 

4U  CFR  60.24(a)  requires  that  a  section 
ni(d)  plan  include  emissions 
standards,  defined  in  40  CFR  60.21(f)  as 
"a  legally  enforceable  regulation  setting 
forth  an  allowable  rate  of  emissions  into 
the  atmosphere,  or  prescribing 
equipment  specifications  for  control  of 
air  pollution  emissions." 

On  lune  4.  200.5,  Puerto  Rico  adopted 
revisions  to  Rule  102  and  Rule  405  of 
the  Puerto  Rico  Regulations  for  the 
Control  of  Atmospberic  Pollution 
(PRRCAP).  entitled  "Definitions"  and 
"Incineration",  respectivelv.  Revised 
rules  102  and  405  became  effective  on 
July  4.  2003,  and  are  intended  to  control 
air  emissions  from  existing  CISWI  units 
located  in  Puerto  Rico. 


B.  Demonstration  of  the  State's  Legal 
Authority  to  Cam'  Out  the  Section 

!  11(d)  State  Plan  as  Submitted 

40  CFR  60.26  requires  that  a  section 
111(d)  plan  demonstrate  that  the  state 
has  the  necessary  legal  authority  to 
adopt  and  implement  the  plan.  In  order 
to  make  this  demonstration,  the  plan 
must  show  that  the  state  has  the  legal 
authority  to  adopt  emission  standards 
and  compliance  schedules  for  the 
designated  facilities;  enforce  the 
applicable  laws,  regulations,  emission 
standards  and  compliance  schedules, 
including  the  ability  to  obtain  injunctive 
relief;  the  authority  to  obtain 
inforniation  from  the  designated 
facilities  in  order  to  determine 
compliance,  including  the  authority  to 
require  recordkeeping  from  the 
facilities,  to  make  inspections  and  to 
conduct  tests  at  the  facilities;  the 
authority  to  require  designated  facilities 
to  install,  maintain  and  use  emission 
monitoring  devices;  the  authority  to 
require  peiiodic  reporting  to  the  state  on 
the  nature  and  amounts  of  emissions 
from  the  facility;  and  the  authority  for 
the  state  to  make  such  emissions  data 
available  to  the  public.  Puerto  Rico  has 
demonstrated  all  these  elements.  As  a 
result,  PuOTto  Rico  has  demonstrated 
that  it  has  sufficient  authority  to  adopt 
rules  governing  existing  CISWI  units 
and  that  the  PREQB  has  sufficient  legal 
authority  tn  enforce  these  rules  and  to 
develop  and  administer  this  CISWI 
plan. 

C.  Inventory,  Including  Emissions,  of 
Existing  CISWI  Units  in  Puerto  Rico 
Affected  by  the  State  Plan 

40  CFR  60, 25(a)  requires  that  a  section 
111(d)  plan  include  a  complete  source 
inventory  of  all  existing  CISWI  units 
(i.e..  those  CISWI  units  that  commenced 
construction  on  or  before  November  30, 
1999)  in  Puerto  Rico  that  are  subject  to 
the  plan.  40  CFR  60.25(a)  also  requires 
an  estimate  of  the  regulated  pollutants. 
A  list  of  the  existing  CISWI  units  in 
Puerto  Rico  and  emission  estimates  for 
organics  (dioxins/furans),  ceubon 
monoxide,  metals  (cadmium,  lead, 
mercury),  acid  gases  (hydrogen  chloride, 
sulfur  dioxide,  and  nitrogen  oxides)  and 
peuticulatei  matter  (including  opacity) 
for  each  existing  CISWI  unit  located  in 
Puerto  Rico,  has  been  submitted  as  part 
of  Puerto  Rico's  CISWI  plan. 

D.  Emission  Limitations  for  CISWI  Units 

40  CFR  60.24(c)  specifies  that  a  state 
plan  must  include  emission  standards 
that  are  no  less  stringent  than  the  EG 
(except  as  specified  in  40  CFR  60.24(f) 
which  allows  for  less  stringent  emission 
limitations  on  a  case-by-case  basis  if 


certain  conditions  are  met).  40  CFR 
60.2875  contains  the  emissions 
standards  applicable  to  existing  CISWI 
units.  Subsection  405(c)(2)  of  tbo 
PRRCAP  includes  emission  limitation 
requirements  consistent  with  40  CFR 
60.2875. 

E.  Compliance  Schedules 

A  state's  section  111(d)  plan  must 
include  a  compliance  schedule  that 
owners  and  operators  of  affected  CISWI 
units  must  meet  in  complying  with  the 
requirements  of  the  plan.  40  CFR 
60.2535  indicates  that  final  compliance 
should  be  achieved  as  expeditiously  as 
practicable  after  EPA  approval  of  the 
state  plan  but  no  later  than  December  1, 
2005  or  three  years  after  the  effective 
date  of  the  state  plan  approval, 
whichever  is  sooner.  If  the  owner  or 
operator  of  a  CISWI  unit  plans  to 
achieve  compliance  more  than  one  year 
following  the  effective  date  of  the  state 
plan  approval,  then  two  increments  of 
progress  must  be  met.  which  are;  submit 
a  final  control  plan;  and  achieve  final 
compliance. 

Subsection  405(c)(8)  of  the  PRRCAP 
includes  the  increments  of  progress  and 
the  dates  by  which  those  increments 
must  be  met.  which  are.  submit  final 
control  plan  six  months  after  the 
effective  date  of  EPA  plan  approval  and 
achieve  final  compliance  18  months 
after  the  effective  date  of  EPA  plan 
approval,  or  by  December  1 ,  2005. 
whichever  date  is  earlier. 

F.  Testing,  Monitoring,  Recordkeeping 
and  Reporting  Requirements 

Subsection  405(c)(5l  of  the  PRRCAP 
includes  the  performance  testing 
requirements  and  testing  methods. 
Subsection  405(6)  includes  the 
monitoring  requirements  including  the 
monitoring  equipment  and  parameters 
to  be  used.  Subsection  405(c)(7)  requires 
that  all  designated  CISWI  facilities 
subject  to  the  rule  keep  appropriate 
records  of  the  operation  and 
maintenance  of  the  CISWI  units. 
Subsection  405(c)(7)  also  includes  the 
reporting  requirements, 

G.  Record  of  the  Public  Hearing  on  the 
State  Plan 

On  January  15,  2003.  Puerto  Rico  held 
a  public  hearing  on  its  CISWI  plan, 
including  the  revisions  to  Rules  102  and 
405  of  the  PRRCAP,  PREQB  included  in 
its  May  20,  2003.  submittal  to  EPA. 
copies  of  the  public  notices  and  public 
hearing  record. 

H.  Submittal  of  Annual  State  Progress 
Reports  to  EPA 

40  CFR  60.25(e)  and  (fl  requires  states 
to  submit  to  EPA  annual  reports  on  the 
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progress  of  plan  enforcement.  Puerto 
Rico  has  acknowledged  this  requirement 
and  will  submit  to  EPA  annual  reports 
on  the  progress  in  the  implementation 
ofitsCISWIplan. 

IV.  Conclusion 

EPA  has  evaluated  the  CISVVI  plan 
submitted  by  Puerto  Rico  for 
consistency  with  the  CAA,  EPA 
emission  guidelines  and  policy.  EPA 
has  determined  that  Puerto  Rico"s  Plan 
meets  all  requirements  and.  therefore, 
EPA  is  approving  Puerto  Rico's  Plan  to 
implement  and  enforce  subpart  DDDD, 
as  promulgated  on  December  1,  2000. 
applicable  to  existing  CISVVI  units  that 
have  commenced  construction  on  or 
before  November  30,  1999.  EPA  is  also 
approving  revisions  to  Rule  102  and 
Rule  405  of  the  Puerto  Rico  Regulations 
for  the  Control  of  Atmospheric 
Pollution,  entitled.  "Definitions"  and 
"Incineration",  respectively. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  State  Plan 
rev^kion  should  adverse  comments  be 
file'd.  This  rule  will  be  effective 
December  30,  2003.  without  further 
notice  unless  the  Agencv  receives 
adverse  comments  by  December  1.  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
timelv  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 

51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energv  Suppiv, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  bevond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.'November  9.  2000). 
Puerto  Rico's  State  plan  applies  to  all 
affected  sources  regardless  of  whether  it 
has  been  identified  in  its  plan. 
Therefore,  EPA  has  concluded  that  this 
rulemaking  action  does  not  have 
federalism  implications  nor  does  it  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  state  plan  submissions, 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  state  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  state  plan 
submission  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


The  Congressional  Review  Act.  5 
U.S.C  '^01  et  seq.,  as  added  by  the  Small 
Bu-aess  Regulator;'  Enforcement 
F'lirntfss  Act  of  1996,  generally  provides 
iiiat  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(h)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  30.  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  ChK  Part  b2 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  October  14.  2003. 
Jane  M.  Kenny, 
Regional  Administrator.  Region  2. 

■  Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  62— [AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BBB— Puerto  Rico 

■  2.  Subpart  BBB  is  amended  by  adding 
a  new  undesignated  center  heading  and 
§62.13108  to  read  as  follows: 
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Control  of  Air  Emissions  of  Designated 
Pollutants  From  Existing  Commercial 
and  Industrial  Solid  Waste  Incineration 
Units 

§  62. 1 31 08    Identification  of  plan. 

(a)  Thp  Puerto  Rico  Environmental 
Quality  Bcjard  submitted  to  the 
Environmental  Protection  Agency  on 
Mav  20.  200:^,  a   ■State  Plan''  for' 
implementation  and  enforcement  of  40 
CFR  part  60,  subpart  DDDD.  Emission 
Guidelines  and  Compliance  Times  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units. 

(b)  Identification  ofsourc.es:  The  plan 
applies  to  all  applicable  existing 
tlommercial  and  Industrial  Solid  Waste 
Incineration  L'nils  for  which 
construction  commenced  on  or  before 
November  30.  1999. 

IFR  Dor  0:V2-484  Filed  10-30-03:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Part  1733 
RIN  3206-AK07 

Protests.  Disputes,  and  Appeals 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  Thf^  Office  of  Personnel 
Management  lOPM)  is  issuing  a  final 
rule  to  reflect  a  change  of  address  for  the 
Interior  Board  of  Contract  Appeals 
(IBC'Aj   IBCA  has  moved  to  a  new 
buildinL;  in  Arlington,  Virginia. 

DATES:  This  rule  is  effective  October  31, 
2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Henr\  Wcjng.  (Contracting  Officer.  Office 
of  Personnel  Management.  Contracting 
Branch.  Room  1342,  1900  E  Street,  NW.. 
Washington,  DC  20415-7710. 
Telephone:  202-606-1598  Fax  number: 
202-606-1464.  e-mail; 
hlivoni^&opni.ijov 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

I.  Background 

in  48  CFR  part  1733,  OPM  has 
promulgated  regulations  concerning 
disputes  and  appeals  involving  OPM 
contracting  officer  decisions.  Pursuant 
to  a  designation  by  the  Director  of  OPM, 
appeals  under  the  Contract  Disputes 
Act.  41  U.S.C.  601  et.  seq.,  are  handled 
bv  IBCA.  Since  1970.  IBCA  has  been 
located  at  4015  Wilson  Boulevard,  and 


that  address  is  included  in  two  sections 

within  48  CFR  part  1733. 

IBCA  has  relocated  to  801  North 
Quincy  Street,  Arlington,  Virginia.  OPM 
is  revising  its  administrative  appeals 
regulations  to  reflect  IBCA's  new  street 
address. 

II.  Procedural  Requirements 

A.  Determination  To  Issue  Final  Rule 
Effective  in  Less  Than  30  Days 

OPM  has  determined  that  the  general 
notice  of  proposed  rulemaking  and 
comment  provisions  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
553(b),  do  not  apply  to  this  rulemaking 
because  the  changes  being  made  relate 
solely  to  matters  of  agency  organization, 
procedure,  and  practice.  They  therefore 
satisfy  the  exemption  from  notice  and 
comment  rulemaking  in  5  U.S.C.  553 
(b)(A). 

B.  ReviewlJnder Procedural  Statutes 
and  Executive  Orders 

OPM  hap  reviewed  this  rule  under  the 
following  statutes  and  executive  orders 
governing  rulemaking  procedures:  The 
Unfunded  Mandates  Reform  Act  of 
1995,2  U.S.C. 1501  et.  seq.;  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et.  seq.;  the  Small  Business.  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801  et.  seq.;  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et.  seq.\ 
the  National  Environmental  Policy  Act. 
of  1969,  42  U.S.C.  4321  et.  seq.; 
Executive  Order  12630  (Takings); 
Executive  Order  12866  (Regulatory 
Planning  and  Review);  Executive  Order 
12988  (Civil  Justice  Reform);  Executive 
Order  13132  (Federalism);  Executive 
Order  13175  (Tribal  Consultation);  and 
Executive  Order  13211  (Energy 
Impacts).  OPM  has  determined  that  this 
rule  does  cot  trigger  any  of  the 
procedural  requirements  of  those 
statutes  and  executive  orders,  since  this 
rule  merelv  changes  the  street  address 
for  IBCA.  " 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

Executive  Order  12860,  Regulator^' 
Review 


U.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 

Dmctor. 

■  For  reasons  stated  in  the  preamble, 
OPM  amends  its  regulation-?  in  48  CFR 
part  1733  as  follows: 

PART  1733— [AMENDED] 

■  1.  The  authority  citation  for  part  1733 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  48  CFR  1.301. 

■  2.  In  part  1 733  of  48  CFR.  remove  all 
references  to  "4015  Wilson  Boulevard" 
and  add  in  its  place  "801  \orth  Quincy 
Street". 

IFR  Doc.  ().-3-27381  Filed  10-30-03:  8:45  am] 
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This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordanoe  with  E.O.  12866. 

List  of  Subjects  in  48  CFR  Part  1733 

Administrative  practices  and 
procedures,  Government  procurement. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1805,  1823.  1825.  and 
1852 

RIN  2700-AC92 

Conformance  With  Federal  Acquisition 
Circulars  2001-15  and  2001-14 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 

NASA  FAR  Supplement  (NFS)  to 
conform  to  changes  made  to  the  Federal 
Acquisition  Regulation  (FAR)  by 
Federal  Acquisition  Circular  (FAC) 
2001-15  bv  providing  guidance  to 
contracting  officers  for  use  of  clause 
alternates  to  implement  environmental 
management  system  (EMS) 
requirements  on  NASA  facilities  and 
removing  the  requirement  for 
submission  of  SF  129.  Solicitation 
Mailing  List  Application.  Additional 
changes  are  made  to  conform  to  the 
revised  definition  of  "United  States" 
contained  in  FAC  2001-14  and  to 
update  the  designated  NASA 
ombudsman. 

EFFECTIVE  DATE:  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Celeste  Dalton,  NASA,  Office  of 
Procurement.  Contract  Management 
Division  (Code  HK):  (202)  358-1645;  e- 
mail:  Celpsfp.M.Daltnn^ nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Item  1  of  FAC  2001-15  eliminated  the 
SF  129.  Solicitation  Mailing  List 
Application  and  the  need  to  maintain 
paper-based  sources  of  contractor 
information.  As  a  result,  a  change  to 
NFS  Part  1805  is  required.  FAC  2001- 
15,  item  number  V.  Leadership  in 
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Environmental  Management  (E.O. 
13148).  lequires  insertion  of  Alternates 
I  or  II  to  FAR  clause  52.223-5.  Pollution 
Prevention  and  Right-to-Kno\v 
Information,  in  certain  contracts  that 
provide  for  performance  on  a  Federal 
facility  if  an  Environmental 
Management  Svstem  (EMS)  is  bemg 
implemented.  NASA  is  implementing 
an  EMS.  This  NFS  change  implements 
F^C  2001-15  item  number  V  by 
providing  guidance  on  when  to  use  the 
alternates.  FAC  2001-14.  clarified  the 
use  of  the  term  "United  States." 

NES  section  1825.7001  is  amended  to 
remove  the  phrase  "its  possessions,  and 
Puerto  Rico"  since  it  is  no  longer 
necessary  based  on  the  definition  of 
"United  States"  contained  in  FAR  Part 
25.  Lastly,  this  change  to  the  NFS 
updates  the  designated  NASA 
ombudsman. 

This  is  not  a  significant  regulator\" 
action  and.  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
ruleis  not  a  major  rule  under  5  U.S.C. 
804.' 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577.  and 
publication  for  public  comment  is  not 
required.  However.  NASA  will  consider 
comments  from  small  entities 
concerning  the  affected  NFS  Parts  1805. 
1823,  1825  and  1852  in  accordance  with 
5  U.S.C.  610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  etseq 

List  of  Subjects  in  48  CFR  Parts  1805. 
1823.  1825, and  1852 

Government  Procurement. 

Tom  Luedtke. 

Assistant  Administrator  for  Procurement. 

■  Accordingly.  48  CFR  Parts  1805. 1823. 
1825.  and  1852  is  amended  as  follows: 

■  1.  The  authoritv  citation  for  48  CFR 
Parts  1805.  1823,"  1825.  and  1852 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473fc)fll 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

■  2.  Remove  section  1805.205 


PART  1823— ENVIRONMENT.  ENERGY 
AND  WATER  EFFICIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

■  3.  Add  Subpart  1823.10  to  read  as 
follows: 

Subpart  1823.10 — Federal  Compliance 
With  Right-to-Know  Laws  and 
Pollution  Prevention  Requirements 

1823.1005     Contract  clause. 

(b)  Use  the  clause  with  its  Alternate 

I  if  the  contract  provides  for  contractor 
(1)  Operation  or  maintenance  of  a  NASA 
facility  at  which  NASA  has 
implemented  or  plans  to  implement  an 

'EMS,  including,  but  not  limited  to  the 
Jet  Propulsion  Laboratory  and  Michoud 
Assembly  Facility:  or 

(2)  Activities  and  operations — 

(ii)  The  contracting  officer  and  the 
procurement  request  initiator  shall 
determine  whether  the  contractor's 
activities  or  operations  are  covered 
within  the  EMS.  in  cooperation  with  the 
facility's  envirorunental  office,  and  in 
accordance  with  NPG  8553.1.  "NASA 
Environmental  Management  Svstem 
(EMS)"  paragraph  1.2.c.  and  the  local 
EMS  documented  procedures. 

(c)  Use  the  clause  with  its  Alternate 

II  whenever  .Mternatp  I  is  uspd 

PART  182S— FOREIGN  ACQUISITION 
1825.7001     [Amended] 

■  4.  Amend  section  1825.7001  by 
removing  ",  its  possessions,  and  "Puerto 
Rico". 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  5.  Amend  the  clause  at  section 
1852.215-84  by— 

■  (a)  Revising  the  date  to  read  (OCT 
2003, and 

■  (b)  In  the  second  sentence  of  paragraph 
(b)  removing  "202-358-0422,  facsimile 
202-358-3083,  e-mail 
sthompsl@hq.nasa.gov"  and  adding 
"202-358-0445,  facsimile  202-358- 
3083,  e-mail 

james.a.balinskas@nasa.gov"  in  its 
place. 

IFR  Doc.  03-27491  Filed  10-30-03;  8:45  am] 

BILLING  CODE  7S^0~0^-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1845  and  1852 
RIN  2700-AC73 

Government  Property — Instructions  for 
Preparing  NASA  Form  1018 

AGENCY:  .\dtiun<il  Aerinidalict.  and 
Space  Administration. 
action:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  provide  a 
definition  of  obsolete  property,  to 
address  contractor  validation  of  1018 
data,  to  clarify  reporting  of  software  to 
which  NASA  has  title,  to  clarify  other 
property  classifications,  and  to  revise 
the  date  for  submission  of  annual 
property  reports.  NASA  uses  the  data 
contained  in  contractor  reports  for 
annual  financial  statements  and 
property  management.  This  change  will 
provide  for  consistent  reporting  of 
NASA  property  by  contractors. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  October  31.  2003. 

Comment  Date:  Comments  should  be 
submitted  to  NASA  on  or  before 
December  30,  2003. 

ADDRESSES:  Lou  Becker,  NASA 
Headquarters,  Office  of  Procurement, 
Contract  Management  Division  (Code 
HK).  Washington.  DC  2054b 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Becker,  NASA  Headquarters.  Office  of 
Procurement.  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20546,  telephone:  (202)  358-4593,  e- 

SUPPLEMENTARY  INFORMATION 

A.  Background 

Each  year,  NASA's  financial 
statements  are  audited  in  accordance 
with  generally  accepted  government 
auditing  standards.  NASA  must 
maintain  adequate  controls  to 
reasonably  assure  that  property,  plant 
and  equipment  and  materials  are 
presented  fairly  in  its  financial 
statements.  Since  contractors  maintain 
NASA's  official  records  for  its  assets  in 
their  possession,  NASA  uses  the  data 
contained  in  contractor  reports  for 
annual  financial  statements  and 
property  management.  This  interim  rule 
provides  policies  and  procedures 
related  to  obsolete  property,  contractor 
validation  of  1018  data,  and  proper 
reporting  of  software  to  which  NASA 
has  title.  This  change  will  provide  for 
consistent  reporting  of  NASA  property 
by  contractors.  It  also  reflects  the  need 
to  change  the  date  of  submission  for 
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cinnual  property  reports  from  October 
31st  to  October  15th 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niimber  of  small 
buMnesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
fit  seq.)  because  it  clarifies  existing 
property  reporting  policies  and 
procedures  contractors  must  follow 
when  accounting  for  and  reporting 
assets. 

C.  Paperwork  Reduction  Act 

The  Paperwiirk  Reduction  Act  does 
not  appl\-  because  the  changes  to  the 
NFS  do  not  impose  new  recordkeeping 
or  information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501. et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

In  accordance  with  41  U.S.C.  418(d), 
NASA  has  determined  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule.  The  basis  for  this 
determiiiation  is  that  the  clarifications 
contained  in  this  interim  rule  are 
needed  to  ensure  consistent  reporting  of 
NASA  assets  in  contractor  annual 
reports  to  be  submitted  for  Fiscal  Year 
2003.  Public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  1845 
and  1852 

( Government  procurement, 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

■  Accordingly.  48  CFR  Parts  1845  and 
1852  are  amended  as  follows; 

■  1 .  The  authority  citation  for  48  CFR 
Parts  1845  and  1852  continues  to  read  as 

follows: 

.\uthority:  42  U.S.C.  2473(c)(1). 

PART  1845— GOVERNMENT 
PROPERTY 

■  2.  Revisesection  1845.7101  to  read  as 

follows: 

1845,7101     Instructions  for  preparing 
NASA  Form  1018, 

NASA  must  account  for  and  report 
assets  in  accordance  with  31  U.S.C. 
3512  and  31  U.S.C   3515,  Federal 
Accounting  Standards,  and  Office  of 
Management  and  Budget  (OMB) 
instructions.  Since  contractors  maintain 
NASA's  official  records  for  its  assets  in 
their  possession,  NASA  must  obtain 


periodic  data  from  those  records  to  meet 
these  requirements.  Changes  in  Federal 
Accounting  Standards  and  OMB 
reporting  requirements  may  occur  from 
year  to  year,  requiring  contractor 
submission  of  supplemental  information 
with  the  NASA  Form  (NF)  1018.  The 
specific  Statements  of  Federal  Financial 
Accounting  Standards  (SFFAS)  to  be 
used  for  property  records  are  SFFAS  No. 
3  "Accounting  for  Inventon,'  and 
Related  Property",  SFFAS  No.  6 
"Accounting  for  Property,  Plant  and 
Equipment",  SFFAS  No.  10 
"Accounting  for  Internal  Use  Software", 
and  SFFAS  No.  11  "Amendments  to 
PP&E:  Definitions"  issued  by  the 
Federal  Accounting  Standards  Advisory 
Board.  Classifications  of  property, 
related  cost$  to  be  reported,  and  other 
reporting  retjuirements  are  discussed  in 
this  subpart.  NF  1018  (see  1853,3) 
provides  critical  information  for  NASA 
financial  statements  and  property 
management.  Accuracy,  completeness, 
and  timeliness  of  the  report  are  critical 
to  many  aspects  of  NASA's  operations. 
■  3.  Amend  section  1845.7101-1  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraphs  (g)  and  (k)  and 
paragraph  (1)  to  read  as  follows: 

1845,7101-1     Property  classification, 
(a)  General.  (1)  Contractors  shall 
report  costs  in  the  classifications  on  NF 
1018,  as  described  in  this  section.  The 
cost  of  heritage  assets  and  obsolete 
property  will  be  reported  on  the  NF 
1018  under  the  appropriate 
classification.  Supplemental  reporting 
may  also  be  required. 

(2)(i)  Heritage  assets  are  property, 
plant  and  equipment  that  possess  one  or 
more  of  the  following  characteristics: 

(A)  Historical  or  natural  significance; 

(B)  Cultufal,  educational  or  artistic 
importance;  or 

(C)  Significant  architectural 
characteristics. 

(ii)  Examples  of  NASA  heritage  assets 
include  buildings  and  structures 
designated  as  National  Historic 
Landmarks  as  well  as  aircraft,  spacecraft 
and  related  components  on  display  to 
enhance  public  understanding  of  NASA 
programs.  Heritage  assets  which  serve 
both  a  heritage  and  government 
operation  function  are  considered  multi- 
use  when  the  predominant  use  is  in 
general  government  operations.  Multi- 
use  heritage  assets  will  not  be 
considered  heritage  assets  for  NF  1018 
supplemental  reporting  purposes. 

(3)  Obsolete  property  is  property  for 
which  there  are  no  current  plans  for  use 
in  its  intended  purpose  (i.e.,  it  no  longer 
provides  service  to  NASA  operations). 
Examples  of  obsolete  property  are  items 
in  configurations  which  are  no  longer 


required  or  used  bv  NASA  or  items  held 
for  engineering  evaluation  purposes 
only.  NASA  may  have  approved  the 
retention  of  these  items  for 
programmatic  reasons  even  though  they 
have  no  current  plans  for  use. 
***** 

(g)  Equipment.  Includes  costs  of 
commercially  available  personal 
property  capable  of  stand-alone  use  in 
manufacturing  supplies,  performing 
ser\dces,  or  any  general  or 
administrative  purpose  (for  example, 
machine  tools,  furniture,  vehicles, 
computers,  software,  test  equipment, 
including  their  accessory  or  auxiliary 
items).  Software  integrated  into  and 
necessary  to  operate  another  item  of 
Government  property  is  considered  to 
be  an  auxiliary  item  (see  FAR  45.501) 
and  should  be  considered  part  of  the 
item  of  which  it  is  an  integral  part. 
Other  software  to  which  NASA  has  title 
shall  be  classified  as  an  individual  item 
of  equipment  for  reporting  purposes  if  it 
has  a  useful  life  of  2  years  or  more  and 
acquisition  cost  of  51,000,000  or  more 
(also  see  1845.7101-3(g)).  Enhancement 
costs  for  existing  software  should  be" 
added  to  the  software  acquisition  cost  if 
the  enhancement  results  in  significant 
additional  capability  beyond  that  for 
which  the  software  was  originally 
developed  (i.e..  a  capability  that  was  not 
included  in  the  original  software 
specifications,  the  total  cost  of  the 
enhancement  is  Si. 000. 000  or  more,  or 
the  expected  useful  life  of  the  enhanced 
software  is  2  years  or  more).  Software 
licenses  are  excluded.  Contractors  shall 
separately  report: 
***** 

(k)  Agency-Peculiar  Property^ 
Includes  costs  of  completed  items, 
unique  to  NASA  aeronautical  and  space 
programs,  which  are  capable  of  stand- 
alone operation.  Examples  include 
research  aircraft,  reusable  space 
vehicles,  ground  support  equipment, 
prototypes,  and  mock-ups.  The  amount 
of  property,  title  to  which  vests  in 
NASA  as  a  result  of  progress  payments 
to  fixed  price  subcontractors,  shall  be 
included  to  reflect  the  pro  rata  cost  of 
undeliv'ered  agency-peculiar  property. 
Completed  end  items  not  related  to  the 
International  Space  Station  or  the  Space 
Shuttle  program  which  otherwise  meet 
the  definition  of  Agenc\ -Peculiar 
Property,  and  are  destined  for 
permanent  operation  in  space,  such  as 
satellites  and  space  probes,  shall  not  be 
reported.  Contractors  shall  separately 
report: 
*****  k 

(1)  Contract  Work-in-Process.  Work-in- 
process  (WIP)  consists  of  property  items 
under  construction  {i.e..  not  complete). 
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It  includes  costs  of  all  work-in-process 
regardless  of  value,  and  excludes  costs 
of  completed  items  reported  in  other 
categories.  While  the  costs  of  WIP  for 
International  Space  Station  and  Space 
Shuttle  components  should  be  included 
as  WIP.  satellites  and  space  probes  and 
their  components  should  be  excluded 
from  WIP  as  those  items  will  be 
accounted  for  by  NASA. 
■  4.  Amend  section  1845.7101-2  by 
revising  the  introductory  text  and 
paragraphs  fal  and  frl  to  read  as  follows: 

1845.7101-2    Transfers  of  property. 

A  transfer  is  a  change  in 
accountability  between  and  among 
prime  contracts,  NASA  Centers,  and 
other  Government  agencies  [e.g., 
between  contracts  of  the  same  NASA 
Center,  contracts  of  different  NASA 
Centers,  a  contract  of  one  NASA  Center 
to  another,  a  NASA  Center  to  a  contract 
of  another  NASA  Center,  and  a  contract 
to  another  Government  agency  or  its 
contract).  To  enable  NASA  to  properly 
control  and  account  for  all  transfers, 
they  shall  be  adequately  documented. 
Adequate  documentation  includes  the 
appropriate  dollar  amount  of  the  asset(s) 
transferred  (as  prescribed  in  1845.7101- 
3)  and  the  formal,  signed  NASA  or 
contractor  authorization  approving  the 
transfer.  In  addition,  procurement, 
property,  and  financial  organizations  at 
NASA  Centers  must  effect  all  transfers 
of  accountability,  although  physical 
shipment  and  receipt  of  property  may 
be  made  directly  by  contractors.  The 
procedures  described  in  this  section 
shall  be  followed  to  provide  an 
administrative  and  audit  trail,  even  if 
property  is  physically  shipped  directly 
from  one  contractor  to  another.  Property 
shipped  between  September  1  and 
September  30,  inclusively,  shall  be 
accounted  for  and  reported  by  the 
shipping  contractor,  regardless  of  the 
method  of  shipment,  unless  written 
evidence  of  receipt  at  destination  has 
been  received.  Repairables  provided 
under  fixed  price  repair  contracts  that 
include  the  clause  at  1852.245-72, 
Liability  for  Government  Propertv 
Furnished^or  Repair  or  Other  Services, 
remain  accountable  to  the  cognizant 
NASA  Center  and  are  not  reportable  on 
NF  1018;  repairables  provided  under  a 
cost-reimbursement  contract,  however, 
are  accountable  to  the  contractor  and 
reportable  on  NF  1018.  All  materials 
provided  to  conduct  repairs  are 
reportable,  regardless  of  contract  tvpe. 

(a)  Approval  and  notification.  The 
contractor  must  obtain  approval  of  the 
contracting  officer  or  designee  for 
transfers  of  property  off  the  prime 
contract  before  shipment.  Each  shipping 
document  must  be  signed  by  the 


contracting  officer  or  designee 
demonstrating  such  approval.  Each 
shipping  document  must  contain 
contract  numbers,  shipping  references, 
property  classifications  in  which  the 
items  are  recorded  (including  Federal 
Supply  Classification  group  (FSC)  codes 
for  equipment),  unit  acquisition  costs 
(as  defined  in  1845.7101-3.  Unit 
Acquisition  Cost),  original  Government 
acquisition  dates  for  items  with  a  unit 
acquisition  cost  of  SlOO.OOO  or  more  and 
a  useful  life  of  two  years  or  more,  and 
any  other  appropriate  identifying  or. 
descriptive  data.  Where  the  DD  Form 
250,  Material  Inspection  and  Receiving 
Report,  is  used,  the  FSC  code  will  be 
part  of  the  national  stock  number  (NSN) 
entered  in  Block  16  or,  if  the  NSN  is  not 
provided,  the  FSC  alone  shall  be  shown 
in  Block  16,  Tht  original  Government 
acquisition  date  shall  be  shown  in  Block 
23,  by  item.  Other  formats,  such  as  the 
DD  Form  1149,  Requisition  and  Invoice/ 
Shipping  Document,  should  be  clearly 
annotated  with  the  required 
information.  Unit  acquisition  costs  shall 
be  obtained  from  records  maintained 
pursuant  to  FAR  Part  45  and  this  Part 
1845,  or,  for  uncompleted  items  where 
property  records  have  not  yet  been 
established,  from  such  other  record 
systems  as  are  appropriate  such  as 
manufacturing  or  engineering  records 
used  for  work  control  and  billing 
purposes.  Shipping  contractors  shall 
furnish  a  copy  of  the  formally  approved 
shipping  document  to  the  cognizant 
property  administrator.  Shipping  and 
receiving  contractors  shall  promptly 
submit  copies  of  shipping  and  receiving 
documents  to  the  Center  Deputy  Chief 
Financial  Officer,  Finance,  responsible 
for  their  respective  contracts  when 
accountability  for  NASA  property  is 
transferred  to,  or  received  from,  other 
contracts,  contractors,  NASA  Centers,  or 
Government  agencies. 
***** 

(c)  Incomplete  documentation.  If 
contractors  receive  transfer  documents 
having  insufficient  detail  to  properly 
record  the  transfer  (e.g.,  omission  of 
property  classification.  FSC,  unit 
acquisition  cost.  Government 
acquisition  date,  required  signatures, 
etc.)  they  shall  request  the  omitted  data 
directly  from  the  shipping  contractor  or 
through  the  propertv  administrator  as 
provided  in  FAR  45,505-2.  The 
contracting  officer  shall  assist  the 
Government  Property  Administrator  and 
the  receiving  contractor  to  obtain  all 
required  information  for  the  receiving 
contractor  to  establish  adequate 
property  records. 

■  5.  Amend  section  1845.7101-3  by — 


■  (a)  Redesignating  paragraphs  (c).  (d), 
(e).  and  (f)  as  (d),  (e).  (f)  and  (h) 
respectively; 

■  (h)  Adding  a  new-  paragraph  (c): 

■  (c)  Adding  a  new  paragraph  (g);  and 

■  (d)  Revising  the  redesignated 
paragraph  (h). 

Paragraphs  (c).  (g)  and  (h)  read  as 
follows: 

1845.7101-3     Unit  acquisition  cost 

(c)  Acquisition  cost  shall  be 
developed  using  actual  costs  to  the 
greatest  extent  possible,  especially  costs 
directly  related  to  fabrication  such  as 
labor  and  materials.  Where  estimates  are 
used,  there  must  be  a  documented 
methodology  based  on  a  historical  basis. 
All  acquisition  costs  shall  be  properly 
documented,  supported  and  retained. 
Supporting  documentation  shall  be 
made  available  upon  request.  -. 
***** 

(g)  Software  acquisition  costs  include 
software  costs  incurred  up  through 
acceptance  testing  and  material  internal 
costs  incurred  to  implement  the 
software  and  otherwise  make  the 
software  ready  for  use.  Costs  incurred 
after  acceptance  testing  are  excluded. 
License,  maintenance,  training,  and  data 
conversion  costs  are  also  excluded.  If 
the  software  is  purchased  as  part  of  a 
package,  the  costs  will  need  to  be 
segregated  in  such  manner  as  to  ensure 
that  the  excluded  costs  (maintenance, 
training,  etc.)  are  not  reported  as  part  of 
the  software's  acquisition  cost. 
Enhancement  costs  for  existing  software 
should  be  added  to  the  acquisition  cost 
if  the  enhancement  results  in  significant 
additional  capability  beyond  that  for 
which  the  software  was  originally 
developed  (/.e.  a  capability  that  was  not 
included  in  the  original  software 
specifications),  the  total  cost  of  the 
enhancement  is  Si  .000,000  or  more,  and 
the  expected  useful  life  of  the  enhanced 
software  is  2  years  or  more.  Include  the 
same  types  of  cost  as  indicated  above 
under  new  software.  Costs  incurred 
solely  to  repair  a  design  flaw  or  perform 
minor  upgrades  should  not  be  included. 

(h)  The  computation  of  work  in 
process  (WIP)  shall  include  all  direct 
and  indirect  costs  of  fabrication, 
including  associated  systems, 
subsystems,  and  spare  parts  and 
components  furnished  or  acquired  and 
charged  to  work  in  process  pending 
incorporation  into  a  finished  item. 
These  types  of  items  make  up  what  is 
sometiraes  called  production  inventory 
and  include  programmed  extra  units  to 
cover  replacement  during  the 
fabrication  process  (production  spares). 
Also  included  are  deliverable  items  on 
which  the  contractor  or  a  subcontractor 
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has  begun  work,  and  materials  issued 
from  inventory.  The  computation  of 
WIP  shall  incorporate  the  other 
requirements  for  unit  acquisition  cost  as 
outlined  m  paragraphs  (a)  through  (e)  of 
this  section.  In  addition,  acquisition 
cost  of  property  furnished  by  the 
Government,  which  has  been 
incorporated  in  the  property  item  under 
construction  or  in  process  of  fabrication, 
should  be  included.  Do  not  include 
costs  for  operation  or  repairing  existing 
completed  property  items.  Once  the 
property  is  r(mipiete,  include  all  the 
(  osts  outlined  above  in  its  acquisition 
value  m  the  property  record.  The  WIP 
values  are  mception  to  date  until  such 
time  as  the  WIP  is  completed,  it  does 
not  include  future  costs. 

PARTI  852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  t).  Amend  the  clause  at  section 
1852.245-73  by  revising  the  date  of  the 
clause  and  revising  paragraph  (c)  to  read 

as  follows: 

1852.245-73     Financial  Reporting  of  NASA 
Property  in  the  Custody  of  Contractors. 


Financi.il  Reporting  of  \.\S.'\  Property  in  the 
Custody  of  Contractors  (Oct  2003) 
*  *  *  *  *     ■ 

(c)(1)  The  annual  reporting  period  shall  be 
from  October  1  of  each  year  through 
September  30  of  the  following  year.  The 
report  shall  be  submitted  in  time  to  be 
received  by  October  15.  The  information 
contained  in  these  reports  is  entered  into  the 
NASA  accounting  system  to  reflect  current 
asset  values  for  agency  financial  statement 
purposes.  Therefore,  it  is  essential  that 
required  reports  be  received  no  later  than 
October  15.  Some  activity  may  be  estimated 
for  the  month  of  September,  if  necessary,  to 
ensure  the  NF  1018  is  received  when  due. 
However,  contractors  procedures  must 
document  the  process  for  developing  these 
estimates  based  on  planned  activity  such  as 
planned  purchases  or  NASA  Form  533  (NF 
533  Contractor  Financial  Management 
Report)  cost  estimates.  It  should  be  supported 
and  documented  by  historical  experience  or 
other  corroborating  evidence,  and  be  retained 
in  accordance  with  FAR  Subpart  4.7, 
Contractor  Records  Retention.  Contractors 
shall  validate  the  reasonableness  of  the 
estimates  and  associated  methodology  by 
comparing  them  to  the  actual  activity  once 
that  data  is  available,  and  adjust  them 
accordingly.  In  addition,  differences  between 
the  estimated  cost  and  actual  cost  must  be 
adjusted  during  the  next  reporting  period. 
Contractors  sjiall  have  formal  policies  eind 


procedures,  which  address  the  validation  of 
NF  1018  data,  including  data  from 
subcontractors,  and  the  identification  and 
timely  reporting  of  errors.  The  objective  of 
this  validation  is  to  ensure  that  information 
reported  is  accurate  and  in  compliance  with 
the  NASA  FAR  Supplement.  If  errors  are 
discovered  on  NF  1018  after  submission,  the 
contractor  shall  contact  the  cognizant  NASA 
Center  Industrial  Property  Officer  (IPO) 
within  30  days  after  discovery  of  the  error  to 
discuss  corrective  action. 

(2)  The  Contracting  Officer  may.  in  NASA's 
interest,  withheld  payment  until  a  reserve 
not  exceeding  S25.000  or  5  percent  of  the 
amount  of  the  contract,  whichever  is  less,  has 
been  set  aside,  if  the  Contractor  fails  to 
submit  annual  NF  1018  reports  in  accordance 
with  1845.505-14  and  any  supplemental 
instructions  for  the  current  reporting  period 
issued  by  NASA.  Such  reserve  shall  be 
withheld  until  the  Contracting  Officer  has 
determined  that  N.VS.A  has  received  the 
required  reports    I  he  withholding  of  any 
amount  or  the  subsequent  payment  thereof 
shall  not  be  construed  as  a  waiver  of  any 
Government  right, 
***** 

|FR  Doc.  03-27490  Filed  10-30-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 

contains  notices  to  the  public  of  the  proposea 
issuance  of  rules  and  '•egulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AK06 

Prevailing  Rate  Systems;  Change  in 
the  Survey  Month  for  the  Bureau  of 
Reclamation  Mid-Pacific  Region 
Survey 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

cumments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  change  the  timing  of  annual 
wage  surveys  conducted  bv  the  Bureau 
of  Reclamation  (BOR).  Department  of 
the  Interior,  to  determine  prevailing 
rates  of  pay  for  supervisors  of  negotiated 
rate  wage  employees  in  the  Mid-Pacific 
Region.  BOR  would  conduct  annual 
wage  surveys  in  February  in  the 
Bureau's  Mid-Pacific  Region  beginning 
in  calendar  year  2004.  This  change  is 
proposed  because  February  represents 
the  best  timing  in  relation  to  wage 
adjustments  in  the  survived  local 
private  enterprise  establishments  and 
would  improve  the  quality  of  data  BOR 
collects  during  local  wage  surveys  in  the 
Mid-Pacific  Region. 

DATES:  We  must  receive  comments  on  or 
before  December  1,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  ).  Winstead.  Deputy 
Associated  Director  for  Pav  and 
Performance  Policy,  Strategic  Human 


Resources  Policy  Division.  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street  NW..  Washington.  DC 
204-:  5-8200   nrPA.X    '2n2V>nn-4264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Gonzalez  at  (202)  606-2838; 
FAX  at  (202)  604-4264:  or  e-mail  at 
m^onzal@opm^ov. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  (DOI) 
requested  that  the  Office  of  Personnel 
Management  (OPM)  change  the  timing 
of  annual  wage  surveys  conducted  bv 
the  Bureau  of  Reclamation  (BOR)  to 
determine  prevailing  rates  of  pay  for 
super\'isors  of  negotiated  rate  wage 
employees  in  the  Bureau's  Mid-Pacific 
Region.  Currently.  BOR  conducts  wage 
surveys  in  the  region  in  October  each 
year.  Wage  surveys  would  be  conducted 
in  the  future  in  February'. 

DOI  asked  OPM  to  change  the  survey 
month  for  local  wage  surveys  in  the 
Mid-Pacific  Region  because  February 
represents  the  best  timing  in  relation  to 
wage  adjustments  in  the  surveyed  local 
private  enterprise  establishments  and 
would  improve  the  quality  of  data  BOR 
collects  during  local  wage  surveys  in 
this  special  wage  area.  Local  private 
induslr\'  establishments  surveyed  by 
BOR  in  the  Mid-Pacific  Region  typically 
make  their  wage  adjustments  effective 
in  January  of  each  year.  Since  DOI 
implements  the  results  of  the  wage 
surveys  on  the  month  following  the 
survey  month,  wage  adjustments  for 
supervisors  of  negotiated  rate  wage 
employees  would  become  effective  in 
March.  Thus,  they  w-ould  more  closely 
coincide  with  local  prevailing  rates. 
BOR  would  conduct  wage  surveys  in 
February  in  the  Mid-Pacific  Region 
beginning  in  Febntarv  2004. 

Regulatory  Flexibility  .\ct 

I  certify  that  this  regulation  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities 
because  it  would  affect  only  Federal 
agencies  and  employees. 

Ijs*  of  Sui)je(  ts  m  5  CFR  Part  .532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management. 
Kay  Coles  ]ames. 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

§532.285     [Amended] 

2.  in  §  5  j,i.2«5  paragraph  (d).  amend 
the  special  wage  area  listing  for  the  mid- 
Pacific  Region  by  removing  from 
beginning  month  of  survey.  "October" 
and  adding  in  its  place  "February ." 

!FR  Doc.  03-27382  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1124  and  1131 

[Docket  No   AO-368-A32.  AO-271-A37; 
DA-03-04] 

Milk  in  the  Pacific  Northwest  and 
Arizona-Las  Vegas  Marketing  Areas; 
Reconvening  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  Orders 


7  CFR  Pari 


Marketing  area 


AG  Nos. 


1124 
1131 


Pacific  Northwest  .. 
Arizona-Las  Vegas 


■AO-368-A32 
AO-271-A37 


AGENCY:  Agrirultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule:  notice  of 
reconvened  public  hearing  on  proposed 
rulemaking. 


SUMMARY:  This  notice  announces  the 
reconvening  of  the  hearing  which  began 
on  September  23,  2003,  in  Tempe. 
Arizona,  to  consider  proposals  to  amend 
the  producer-handler  provisions  of  the 
Arizona-Las  Vegas  and  Pacific 


Northwest  orders  and  to  consider 
elimination  of  the  ability  to 
simultaneously  pool  the  same  milk  on 
the  Arizona-Las  Vegas  milk  order  and 
on  a  State-operated  order  that  provides 
for  marketwide  pooling.  The  proposals 
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seek  to.  among  other  things,  pnci  the 
regulatory  exemption  of  producer- 
handlers  from  the  pooling  and  pricing 
provisions  of  these  two  milk  marketing 
orders  if  tfieir  Class  I  route  distribution 
exceeds  three  million  pounds  of  milk 
per  month  in  either  order. 

DATES:  The  hearing  will  reconvene  at 
8:30  a.m.  on  Monday.  November  17. 
200.1 

ADDRESSES:  The  reconvened  hearing 
will  he  held  at  the  Doubletree  Hotel, 
Seattle  Airport,  18740  Pacific  Highway 
S..  Seattle.  Washington  98188. 
telephone:  (206)  246-8600. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 

Rower.  Marketing  Specialist.  Order 
Formulation  and  Enforcement  Branch. 
USD.A  AMS/Dairv  Programs.  STOP 
0231-Room  2971,  1400  Independence 
Avenue.  Washington.  DC  20250-0231, 
(202)  720-23.57,  e-mail  address 
jack. rower'&usda. gov. 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Gary 
lablonski  at  (425)  487-6009  or 
gjablonski<ifmm(iseattle.com  before  the 
hearing  begins. 
SUPPLEMENTARY  INFORMATION: 

Prior  documents  in  this  proceeding: 

\(_itice  of  Hearing:  Issued  lulv  31. 
2003;  published  August  6.  2003  (68  FR 
46505). 

Correction  to  Notice  of  Hearing: 
Issued  August  20,  2003;  published 
August  26.  2003  (68  FR  51202). 

Notice  is  hereby  given  that  the 
hearing  which  was  adjourned  in  Tempe. 
Arizona,  on  September  25.  2003,  by  the 
Administrative  Law  Judge  designated  to 
hold  said  hearing  and  preside  thereof, 
will  reconvene  in  session  at  8:30  a.m.. 
November  17.  2003.  at  the  Doubletree 
Hotel,  .Seattle  Airport.  18740  Pacific 
Highway  S..  Seattle.  Washington  98188. 
At  the  reconvened  hearing,  additional 
testimony  will  be  received  on  proposed 
amendments  1  through  5,  listed  in  the 
initial  hearing  notice  (68  FR  46505)  as 
corrected  (68  FR  51202)  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Arizona-Las  Vegas  and  Pacific 
Northwest  marketing  areas. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1131 

Milk  marketing  orders. 

Authority:  7  U.S.C.  601-674. 

Dated:  October  27.  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
[FRDoc.  03-2741:1  Filed  10-:iO-03;  8:45  am] 

BILUNG  coot  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1135 

[Docket  No.  AO-380-A18:  DA-01-08-VV] 

Milk  In  the  Western  Marketing  Area: 
Referendum  Order  and  Extension  of 
Time  for  Filing  Comments: 
Determination  of  Representative 
Period  and  Designation  of  Referendum 
Agent 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  Order  and 

extension  of  time  for  filing  conunents. 


SUMMARY:  This  notice  orders  that  a 
referendum  be  conducted  to  determine 
whether  producers  favor  issuance  of  the 
order  regulating  the  handling  of  milk  in 
the  Western  marketing  area,  as  amended 
in  the  tentative  final  decision  issued  by 
the  Administrator  on  August  8.  2003. 
and  published  in  the  Federal  Register 
on  August  18.  2003  (68  FR  49375). 
Producer  approval  could  not  be 
determined  by  a  polling  of  cooperatives. 
Additionally,  this  document  extends  the 
time  for  filing  comments  to  the  tentative 
final  decision  for  the  Western  marketing 
area  until  April  1,  2004. 
DATES:  The  referendum  is  to  be 
completed  on  or  before  30  days  after 
publication  in  the  Federal  Register  and 
comments  on  the  Western  order  are  now 
due  on  April  1.  2004. 
ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1083-STOP  9200,  1400 
Independence  Avenue,  SW.,  South 
Building,  United  States  Department  of 
Agriculture.  Washington,  DC  20250- 
9200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist. 
Order  Formxdation  and  Enforcement 
Branch,  USDA/AMS/Dairy  Programs. 
Room  2971— Stop  0231,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-0231,  (202)  690- 
1366,  e-mail  address: 
gino.tosi@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  February  26. 
2002;  published  March  4.  2002  (67  FR 
9622). 

Tentative  Final  Decision:  Issued  on 
August  8,  ^003;  published  August  18. 
2003  (68  FR  49375). 

On  August  8,  2003,  the  Administrator 
issued  a  tentative  final  decision  on 
proposed  amendments  to  the  Pacific 
Northwest  and  Western  milk  marketing 
orders.  Comments  on  the  tentative  final 


decision  were  requested  bv  October  17, 
2003,  and  producer  approval  was  to  be 
determined  through  a  polling  of 
cooperatives.  The  polling  of 
cooperatives  was  completed  on  October 
6.  2003,  for  the  Western  milk  marketing 
order  and  producer  approval  could  not 
be  ascertained. 

Notice  is  heieby  given  that  the  time 
for  filing  comments  to  the  Western  milk 
marketing  order  as  amended  by  the 
tentative  final  decision  is  hereby 
extended  from  October  17,  2003,  to 
April  1,  2004.  and  that  a  referendum 
will  be  conducted  to  determine 
producer  approval  of  the  Western  order 
as  amended. 

Several  parties  requested  that  the 
filing  of  comments  on  the  Western  order 
be  extended  indefinitely  because 
producer  approval  could  not  be 
ascertained  based  on  the  polling  of 
cooperatives  that  was  held  for  the 
Western  milk  marketing  order  as 
amended  bv  the  tentative  final  decision. 
Requesters  stated  that  submission  of 
comments  by  the  October  17.  2003,  date 
would  be  premature. 

Since  a  referendum  is  being 
conducted  to  determine  producer 
approval  of  the  Western  order  as 
amended,  it  is  appropriate  to  delay 
comment  submissions  on  the  Western 
milk  marketing  order.  Comments  are 
now  due  on  April  1.  2004.  This 
extension  of  time  for  filing  comments 
only  applies  to  the  Western  order  and 
comments  on  the  tentative  final 
decision  amendments  to  the  Pacific 
Northwest  milk  marketing  order  must  be 
postmarked  on  or  before  October  17, 
2003.  as  stated  in  the  tentative  final 
decision. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period:  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  to  determine  whether  the 
issuance  of  the  order  regulating  the 
handling  of  milk  in  the  Western 
marketing  area,  as  amended  by  the 
tentative  final  decision  issued  on 
August  8.  2003,  and  published  on 
August  18.  2003  (68  FR  49375).  is 
approved  by  at  least  two-thirds  of  the 
producers,  or  by  producers  that 
represent  at  least  two-thirds  of  the  total 
milk  produced  during  the  representative 
period. 
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The  month  (if  April  2002  is  herebv 
determined  to  be  the  representative 
period  for  the  conduct  of  such 
referendum. 

lames  R  Daugherty  is  hereby 
designated  agent  of  the  Secretary  to 
conduct  such  referendum  in  accordance 
with  the  procedures  for  the  conduct  of 
referenda  (7  CFR  900.300  et  seq.). 

Such  referendum  shall  be  completed 
on  or  before  30  days  from  the 
publication  of  this  referendum  order. 

List  of  Subjects  in  7  CFR  Part  1135 

Milk  marketing  orders. 

Authority:  7  U.S.C.  601-674. 

Dated:  October  27,  2003. 

A. J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-27414  Filed  10-30-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-321-ADI 

RIN2120-AA64 

Airworthiness  Directives:  Bombardier 
Model  CL-600-2B1 9  (Regional  Jet 
Series  100  &  440)  Airplanes 

agency:  Federal  Aviation 
.Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  [et  Series  100  &  440) 
airplanes.  This  proposal  would  require 
repetitive  inspections  for  cracking  of  the 
upper  and  lower  web  of-the  engine 
support  beam  at  fuselage  station  640, 
and  repair  if  necessary'.  This  proposal 
also  would  provide  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  action  is  necessary  to 
prevent  failure  of  the  engine  support 
beam,  a  principal  structural  element, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition, 

DATES:  Comments  must  be  received  by 
December  1,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 


321-AD,  1601  Lind  Avenue,  S\V.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-321-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  mav  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  \'allrv  Stream.  \,nv  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue.  • 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\-ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulaton,',  economic. 


environmental,  and  energy'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  th»  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-321-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ui  .\PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention;  Rules  Docket  No. 
2001-NM-321-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-1056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B1 9  (Regional  )et  Series  100  &  440) 
airplanes.  TCCA  advises  that  cracks 
have  been  found  on  the  upper  and  lower 
web  of  the  engine  support  beam  (ESB) 
at  fuselage  station  (FS)  640  on  several 
airplanes.  The  subject  airplanes  had 
more  than  19,000  flight  hours  and 
16,000  flight  cycles.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  ESB,  a  principal  structural  element, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Bumbdrdier  has  issued  Alert  Service 
Bulletin  A601R-53-059,  Revision  "D," 
dated  July  2,  2003:  including  Appendix 
A,  undated;  and  Appendix  B,  dated 
August  6.  2002.  That  ser\dce  bulletin 
describes  procedures  for  performing 
repetitive  external  detailed  visual 
inspections  for  cracking  of  the  upper 
and  lower  web  of  the  ESB  at  FS  640. 
The  service  bulletin  specifies  to  contact 
the  manufacturer  for  repair  instructions 
for  any  cracking  that  is  found.  That 
service  bulletin  also  describes 
procedures  for  modifying  the  ESB  to 
increase  the  thickness  of  the  upper  and 
lower  webs  and  to  install  new  angles 
and  intercostals.  The  procedures  for  the 
modification  also  include  an  eddv 
current  inspection  for  damage  {e.g., 
cracking)  of  the  fastener  holes  in  the 


62030 


Federal  Register/ Vol.  68,  No.  211 /Friday.  October  31,  2003 / Proposed  Rules 


flanges  that  attach  the  upper  and  lower 
forward  angles  to  the  upper  and  lower 
web.s,  and  repair  (oversizing  the  fastener 
holes  to  remove  damage)  if  necessary. 
This  modification,  if  accomplished* 
eliminates  the  need  for  the  repetitive 
inspections  desc  ribed  previously. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2001-26R1, 
dated  September  20.  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada.  ^ 

FAA's  Conciusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  prtnisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  cm  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  repetitive 
inspections  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  below.  The  proposed  AD  also 
provides  for  accomplishing  the 
modification  specified  in  the  service 
bulletin  described  previously,  as  an 
optional  terminating  action  for  the 
repetitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously,  except  as 
disc;ussed  below  under  the  heading 
"Difference  Between  Proposed  AD, 
Referenced  Service  Bulletin,  and  TCCA 
Airworthiness  Directive.  ' 

Consistent  with  the  findings  of  TCCA, 
the  proposed  AD  would  allow  repetitive 
inspections  per  Part  A  of  the 
Accomplishment  Instructions  of  the 
service  bulletin  to  continue  in  lieu  of 
requiring  accomplishment  of  the 
terminating  action  per  Part  B  of  the 
Accomplishment  Instructions  of  the 
service  bulletin.  In  making  this 


determination,  we  considered  that  long- 
term  continued  operational  safety  in 
this  case  will  be  adequately  ensured  by 
repetitive  inspections  to  detect  any 
cracking  of  the  upper  and  lower  web  of 
the  ESB  at  FS  640  before  such  cracking 
represents  a  hazard  to  the  airplane. 

Difference  Between  Proposed  AD, 
Referenced  Service  Bulletin,  and  TCCA 
Airworthiness  Directive 

Although  the  Canadian  airworthiness 
directive  specifies  that  it  applies  to 
airplanes  having  serial  numbers  7003 
through  7067  inclusive,  7069  through 
7208  inclusive,  7210  through  7759 
inclusive,  and  7761  through  7782 
inclusive;  this  proposed  AD  would 
apply  to  airplanes  having  serial 
numbers  7003  through  7067  inclusive, 
and  7069  through  7782  inclusive.  This 
applicability  matches  the  effectivity 
listing  of  Revision  "D"  of  the  service 
bulletin. 

Although  the  service  bulletin  and  the 
Canadian  airworthiness  directive 
specify  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  the  FAA  or  TCCA  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  unsafe  condition,  and  consistent 
with  existing  bilateral  airworthiness 
agreements,  we  have  determined  that, 
for  this  proposed  AD,  a  repair  approved 
by  either  the  FAA  or  TCCA  would  be 
acceptable  for  compliance  with  this 
proposed  AD. 

Operators  also  should  note  that  the 
Accomplishment  Instructions  of  the 
referenced  service  bulletin  describe 
procedures  for  completing  a  comment 
sheet  related  to  service  bulletin  quality, 
a  sheet  recording  compliance  with  the 
service  bulletin,  and  an  inspection 
results  reporting  form  (located  in 
Appendix  A  of  the  service  bulletin).  The 
Canadian  airworthiness  directive  also 
specifies  to  report  inspection  results  to 
the  airplane  manufacturer.  This 
proposed  AD  would  not  require  those 
actions.  We  do  not  need  this 
information  from  operators. 

Cost  Impact 

We  estimate  that  150  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $9,750,  or  $65  per 
airplane,  per  inspection  cycle. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

The  optional  terminating  action,  if 
done,  would  take  approximately  290 
work  hours,  at  an  average  labor  rate  of 
$65  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  charge.  Based  on  these  figures,  we 
estimate  the  cost  of  the  optional 
terminating  action  to  be  518,850  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  i9.'i.i  is  amended  by 
adding  the  following  new^  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadairl; 

Doclcet  2001-.\'M-3:il-AD 
Applicabilitv:  Model  CL-600-2B19 
(Regional  )et  Series  100  &  440)  airplanes; 
serial  numbers  7003  through  7067  inclusive, 
and  7069  through  7782  inclusive:  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  support 
beam  (ESB).  a  principal  structural  element, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following; 

Ser\ice  Bulletin  References 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD; 

(1)  The  term  '"service  bulletin"  as  used  in 
this  AD.  means  the  Accomplishment 
Instructions  of  Bombardier  Alert  Service 
Bulletin  A601R-53-059.  Revision  'D."  dated 
Julv  2,  2003;  excluding  Appendix  A. 
undated;  and  including  Appendix  B,  dated 
August  6,  2002. 

(2)  Although  the  service  bulletin  specifies 
to  complete  a  comment  sheet  related  to 
service  bulletin  quality,  a  sheet  recording 
compliance  with  the  service  bulletin,  and  an 
inspection  results  reporting  form  (located  in 
Appendix  A  of  the  ser\ice  bulletin),  and 
submit  this  information  to  the  manufacturer, 
this  AD  does  not  include  such  a  requirement. 

Repetitive  Inspections 

[b]  Perform  an  external  detailed  inspection 
for  cracking  of  the  upper  and  lower  web  of 
the  ESB  at  fuselage  station  (FS)  640. 
according  to  Part  A  of  the  service  bulletin.  Do 
the  initial  inspection  at  the  time  specified  in 
paragraph  (b)(1).  (b)(2).  or  (b)(3)  of  this  AD. 
as  applicable.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  740  fligh* 
cycles. 
'  (1)  For  airplanes  with  7,500  total  flight 
cycles  or  less  as  of  the  effective  date  of  this 
AD:  Do  the  initial  inspection  prior  to  the 
accumulation  of  8.000  total  flight  cycles. 

(2)  For  airplanes  with  7,501  total  flight 
cycles  or  more,  but  11,750  total  flight  cycles 
or  less,  as  of  the  effective  date  of  this  AD;  Do 
the  initial  inspection  prior  to  the 
accumulation  of  12.000  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  first. 

(3)  For  airplanes  with  11,751  total  flight 
cycles  or  more  as  of  the  effective  date  of  this 
AD:  Do  the  initial  inspection  within  250 
flight  cycles  after  the  effective  date  of  this 
AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 


assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(c)  If  any  crack  is  found  during  any 
inspection  performed  per  paragraph  (b)  of 
this  AD:  Before  further  flight,  repair  per  a 
method  approved  by  either  the  Manager, 
New  York  Aircraft  Certification  Office  (AGO). 
FAA;  or  Transport  Canada  Civil  Aviation  (or 
its  delegated  agent). 

Optional  Terminating  Action 

(d)  Modification  of  the  ESB  by 
accomplishing  all  actions  in  paragraphs  2.D, 
and  2.E.,  and  in  steps  (1)  through  (40) 
inclusive  of  paragraph  2. P.,  of  the  service 
bulletin  (including  an  eddy  ciurent 
inspection  for  damage  (e.g.,  cracking)  of  the 
fastener  holes  in  the  flanges  that  attach  the 
upper  and  lower  forward  angles  to  the  upper 
and  lower  webs;  and  repair  (oversizing  the 
fastener  holes  to  remove  damage),  if 
necessan,')  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (b)  of  this  AD.  Any  required  repair 
must  be  accomplished  before  further  flight. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  ACO.  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadiar  airworthiness  directive  CF- 
2001-26R1,  dated  September  20,  2002. 

Issued  in  Renton,  Washington,  on  October 
27,  2003. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  03-27426  Filed  10-30-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Pan  1260 
RIN  2700-AC63 

NASA  Grant  and  Cooperative 
Agreement  Handbook— Research  and 
Development  Abstracts 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  is  a  proposed  rule  to 
amend  the  NASA  Grant  &  Cooperative 
Agreement  Handbook  to  include  a 
requirement  for  the  electronic 
submission  of  abstracts  of  the  planned 
research  to  be  conducted  under  grants 
and  cooperative  agreements  containing 


research  and  development  (R&D)  effort 
valued  at  over  S25.000.  This 
requirement  is  being  established  to 
support  NASA's  implementation  of  the 
E-Govemment  Act  of  2002  that 
mandates  the  development  and 
maintenance  of  a  repository  that 
integrates  information  on  research  and 
development  funded  by  the  Federal 
Government.  This  proposed  rule  would 
help  improve  access  to  information  on 
NASA-funded  research  and 
development  activities,  thus  providing 
public  and  private  research  managers 
improved  capability  for  R&D  program 
planning. 

DATES:  Comments  should  be  submitted 
tin  iir  hffore  December  30,  2003. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Thomas 
Sauret,  NASA  Headquarters,  Office  of 
Procurement.  Contract  Management 
Division  (Code  HK).  Washington,  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to: 
Thomas.E.Sauret@nasa.gov. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  document. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Agency  representative  named 
in  the  preceding  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Sauret.  C.udt.-  Hk.  v202)  358- 
1068,  email: 
Thomas.E.Sauret@nasa.gov. 

SUPPLEMENTARv  INFORMATION: 

A.  Background 

This  proposed  rule  would  add  a  new 
provision,  1260.40,  NASA  Research  and 
Development  (R&D)  Abstracts,  and 
related  instructions,  1260.18.  NASA 
Research  and  Development  (R&D) 

-  Abstract  Collection,  to  the  Grant  and 
Cooperative  Agreement  Handbook.  The 
new  provision  provides  for  the 
collection  of  abstracts  or  summaries  for 
NASA-funded  awards  with  R&D  effort 
greater  than  S25,000.  The  requirements 
of  section  207(g)  of  the  E-Govemment 
Act  of  2002  (Pub.  L.  107-347)  provide 
the  basis  for  this  change.  Section  207(g) 
mandates  the  development  and 
maintenance  of  a  repositor\'  that 
integrates  information  on  research  and 
development  funded  by  the  Federal 
Government.  In  furtherance  of  that 

-  requirement,  NASA  has  developed  a 
Web-based  database  system  to  collect 
abstracts  for  all  NASA's  funded  R&D 
efforts  valued  over  S25.000.  A  NASA 
website  (the  Abstract  Collection  and 
Transmittal  System  (ACTS),  http:// 
proposals.hq.nasa.gov/acts/]  has  been 
established  for  recipients  of  NASA  R&D 
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grants  or  cooperative  agreements  to 
^'nte^  their  abstr.ict  data.  ACTS  will 
transfer  submitted  abstracts  to  a 
on\>'rnment-wide  database  sponsored  by 
the  Nation. il  Sc:ience  Foundation  (NSF). 
I  h-'  NSF  >pnnsored  government-wide 
database  is  available  to  other  agencies 
and  to  the  public.  NASA's  ACTS 
(iiitabase  is  designed  only  as  a  collection 
and  transmittal  tool  and  will  not  be 
npen  tn  the  general  public. 

B.  Regulatory  Flexibility  Art 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et.  seq.).  because  the  information  that 
would  he  required  under  this  proposed 
rule  is  tvpicallv  already  developed  by 
grant/cooperati\'e  agreement  recipients 
in  some  form  as  part  of  the  proposal 
process,  and  the  administrative  costs 
associated  with  the  one-time  submission 
of  the  R&D  abstract  is  considered 
insignificant  in  relation  to  the  award 
value. 

C.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements.  As 
required  b\'  the  Papervvork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  NASA 
has  submitted  a  copy  of  the  infoimation 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  between  30 
and  60  days  after  publication  of  this 
document  in  tho  Federal  Register. 
Therefore,  a  comment  to  OMB  regarding 
this  information  collection  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  publication 
of  this  notice.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations.  All  comments 
regarding  this  information  collection 
should  be  sent  to:  Desk  Officer  for 
N.ASA.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10236, 
New  Executi\e  Office  Building, 
Washington.  DC,  20503. 

Collection  of  Information:  NASA 
Research  and  Development  Abstracts 

Collection 

The  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be  1.500 
hours.  The  estimated  burden  has  been 
calculated  as  follows: 


Responses    3000 

Hours  per  r  sponse  ....     xO.5  (30  min.) 

Annual  repi  irting  bur-      1500  hours^ 
den. 

The  estimated  number  of  responses 
shown  above  is  the  total  number  of 
NASA  research-related  awards  made 
through  gradts  and  agreements,  as  well 
as  those  made  through  contract  awards. 
This  estimatfc  reflects  the  combined 
paperwork  clearance  request  the  Agency 
is  submitting  to  OMB. 

List  of  Subjects  in  14  CFR  Part  1260 
Grants  Administration — Research. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly.  14  CFR  Part  1260  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1),  31  U.S.C. 
6301  Pt  seq. 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

2.  Sectiom  1260.18  is  added  to  read  as 
follows: 

§1260.18     NASA  Research  and 
Development  (R&D)  Abstract  Collection. 

(a)  The  E-Government  Act  of  2002 
(Public  Law  No.  107-347)  mandates  the 
development  and  maintenance  of  a 
repository  tbat  integrates  information  on 
research  and  development  funded  by 
the  Federal  Government,  In  support  of 
that  requirement,  NASA  will  collect 
research  abstracts  and  forward  them  to 
an  appropriate  central  repository  where 
they  will  be  available  for  use  by 
government  agencies  and  other  users, 

(b)  Information  on  R&D  awards 
subject  to  the  provision  at  §  1260,40, 
NASA  Research  and  Development 
(R&D)  Abstracts,  including  recipient 
name  and  award  number,  shall  be 
automaticallv  entered  by  NASA  into  the 
NASA  R&D  Abstract  Collection  and 
Transmittal  System  (ACTS)  database  on 
a  monthly  basis.  The  database  may  be 
accessed  via  the  website  listed  in  the 
clause.  Graot  officers  shall  check  the 
website  to  determine  if  the  selected 
recipient  is  listed  as  an  entity  already 
registered  in  the  ACTS  database.  If  the 
selected  recipient  is  registered,  then  no 
further  action  by  the  grant  officer  is 
required.  If  the  selected  recipient  is  not 
already  registered  in  ACTS,  the  grant 
officer  must  obtain  from  their  Center 
ACTS  point  of  contact  a  new  ACTS  user 
identification  and  password  for  the 
selected  recipient.  The  grant  officer 
shall  provide  the  user  identification  and 
password  to  the  award  recipient. 


§1280.20    [Amended] 

3.  Secti(jn  1260,20  is  amended  by— 

a.  Removing  from  the  first  sentence  in 
paragraphs  (a),  and  (e)  "1260,39"'  and 
adding  "1260,40  "  in  its  place,  and 
removing  from  the  first  sentence  in 
paragraph  (d)  "1260,38"  and  adding 
"1260.40"  in  its  place: 

b.  Removing  from  the  first  sentence  of 
paragraph  (c)  "and  1260,37"  and  adding 
",  1260.37.  and  1260.40"  in  its  place; 
and 

c.  Removing  from  paragraphs  (f)  and 
(h)  "1260,39"  and  adding  "1260,40"  in 
its  place, 

4,  Section  1260  40  is  added  to  read  as 
follows: 

§  1 260.40     NASA  Research  and 
Development  (R&D)  Abstracts. 

(See  §  1260,18  for  guidance  associated 
with  use  of  this  provision,] 

N/\S-\  Research  and  Development  (R&DI 
Abstracts 

(XX/XX) 

(a)  The  award  recipient  shall,  within  60 
days  after  award  (or  30  days  after  the  award 
information  is  entered  intii  the  N.ASA  R&D 
Abstract  Collection  and  I  ransmittal  System 
(ACTS)  database,  whichever  is  later),  enter  a 
summary  or  abstract  of  the  research  and 
development  activity  to  be  conducted  under 
this  award  into  the  ACTS  database.  The 
database  may  be  accessed  at  the  following 
URL:  http://prnposals.  hq.nasn.gov/acts/. 

lb)  The  abstract  should  range  from  250  to 
500  words  in  length.  The  abstract  will  be 
made  available  to  the  public  without 
restrictions;  therefore,  caution  is  advised 
against  inclusion  of  any  material  for  which 
dissemination  in  the  public  domain  may  be 
prohibited,  such  as  trade  secrets,  proprietary 
information  or  export-controlled  information. 

(c)  The  abstract  and  other  pertinent  award 
information  will  be  included  in  a  database  of 
R&D  abstracts  from  across  the  Federal 
Government,  The  government-wide  database 
will  include  abstracts  and  other  information 
concerning  awards,  such  as  the  dollar  value 
and  estimated  completion  date.  The 
government-wide  database  will  be  accessible 
to  other  government  agencies  and  private 
organizations  and  will  allow  entities  to 
search  the  database  for  a  variety  of 
information  regarding  current  research 
awards.  The  NASA  ACTS  database  will  not 
be  searchable  by  the  general  public. 

(d)  Access  tn  the  NASA  ,-\CTS  database 
requires  user  identification  and  a  password 
to  ensure  that  only  authorized  personnel 
enter  abstract  information.  The  Grant  Officer 
will  provide  instructions  regarding  user 
identification  and  password  access  if  the 
award  recipient  does  not  alreadv  possess  an 
ACTS  identification  and  pass\vord, 

[End  of  provision] 

§1260,50     [Amended] 

5,  In  Section  1260.50.  amend  the  first 
sentence  of  paragraph  (al  by  removing 
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"1260.38"  and  adding  "1260.40"  in  its 

place. 

!FR  Doc.  03-27489  Filed  10- .30-03;  8:45  am] 

BILLING  CODE  7510-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFR  Part  922 

[Docket  No.  031001243-3243-01] 
RIN  0648-AQ41 

Gray's  Reef  National  Marine  Sanctuary 
Regulations 

AGENCY:  National  Marine  Sanctuary 
Program  iXMSFj.  National  Ocean 
Service  (NOS).  National  Oceanic  and 
.•\tmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 

ACTION:  Proposed  rule;  notice  of  public 

a\'ailabili1y  of  draft  management  plan/ 
draft  en\  ironmental  impact  statement. 

SUMMARY:  The  National  Oceanic  and 

Atmospheric  Administration  (NOAA)  is 
proposing  a  draft  revised  management 
plan  and  revised  regulations  for  the 
Grays  Reef  National  Marine  Sanctuary' 
(GRNMS  or  Sanctuary).  The  revised 
regulations  would  prohibit  anchoring  in 
the  Sanctuary  and  would  restrict  all 
fishing  except  that  conducted  bv  rod 
and  reel  and  handline  gear.  NOAA  is 
issuing  this  proposed  rule  to  provide 
notice  to  the  public  and  invite  advice, 
recommendations,  information,  and 
other  comments  from  interested  parties 
on  the  proposed  rule  and  Draft 
Management  Plan/Draft  Environmental 
Impact  Statement  (DMP/DEIS).  Public 
hearings  will  be  held  as  detailed  below: 

(1)  Monday,  November  17.  2003.  6:30 
p.m.  in  Charleston.  SC. 

(2)  Tuesday,  November  18,  2003,  6:30 
p.m.  in  Savannah.  GA. 

(3)  Wednesday,  November  19,  2003, 
6:30  p.m.  in  Savannah,  GA. 

(4)  Thursday.  November  20.  2003, 
6:30  p.m.  in  Statesboro.  GA. 

(5)  Monday.  December  1.  2003.  6:30 
p.m.  in  Kingsland.  GA. 

(6)  Tuesday.  December  2,  2003,  6:30 
p.m.  in  Brunswick.  GA. 

(7)  Wednesday,  December  3,  2003, 
6:30  p.m.  in  Midway,  GA. 

DATES:  Comments  will  be  considered  if 
received  bv  December  31.  2003. 
ADDRESSES:  Written  comments  should 
be  sent  bv  mail  to  Reed  Bohne,  Manager, 
Gray's  Reef  National  Marine  Sanctuary, 
10  Ocean  Science  Circle,  Savannah, 
Georgia.  31411,  by  e-mail  to 
graysreefcornments@noaa.gov,  or  by  fax 


to  (912)  598-2367.  Copies  of  the  DMP/ 
DEIS  are  available  from  the  same 
address.  Public  hearings  will  be  held  at: 

(1)  Town  and  Countr\'  Inn  and 
Conference  Center,  2008  Savannah 
Highway,  Charleston.  SC  29407. 

(2)  Coastal  Georgia  Center.  305  Fahm 
Street.  Savannah,  GA  31401, 

(3)  Quality  Inn  Savannah  South,  1-95 
and  Highway  204.  Savannah,  GA  31419. 

(4)  Outreach  Center.  515  Denmark 
Street,  Statesboro,  GA  30458. 

(5)  Holiday  Inn  Express,  1375 
Hospitality  Ave,,  Kingsland.  GA  31548, 

(6)  Coastal  Georgia  Community 
College.  3700  Altama  Avenue. 
Brunswick,  GA  31520. 

(7)  Coastal  Electric  Cooperative,  1265 
South  Coastal  Highway.  Midway.  GA 
31320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Shortland  at  (912)  598-2381  or 
becky.shortland@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Pursuant  to  section  304(e)  of  the 
National  Marine  Sanctuaries  Act  (16 
U.S.C.  1434(e))  the  National  Marine 
Sanctuary  Program  (NMSP)  has 
completed  its  review  of  the  management 
plan  for  the  Gray's  Reef  National  Marine 
Sanctuar\'  (GRNMS  or  Sanctuan,'). 
located  17.5  nautical  miles  off  the  coast 
of  Georgia.  The  review  has  resulted  in 
a  proposed  new  management  plan  for 
the  Sanctuarx',  several  proposed    " 
revisions  to  existing  regulations  and 
several  proposed  new  regulations.  The 
new  regulations  would  restrict  fishing  at 
GRNMS  to  use  of  rod  and  reel  and 
handline  gear  by  prohibiting  the 
injuring,  catching,  harvesting,  or 
collecting  of  any  marine  organism  or 
part  thereof  in  the  Sanctuary  except  by 
these  gear  types.  All  other  forms  of 
fishing  gear  would  have  to  be  stowed 
when  a  vessel  is  in  the  Sanctuary.  The 
regulations  would  also  prohibit 
anchoring  vessels  in  the  Sanctuary. 
These  measures  would  afford  better 
protection  to  the  nationally  significant 
marine  resources  and  habitats  at 
GRNMS. 

Existing  regulations  would  also  be 
revised  to  address  placing  or 
abandoning  structures  on  the  submerged 
lands;  using  underwater  explosives  or 
devices  generating  electrical  current; 
and  moving  or  damaging  historical 
resources.  The  permit  regulations  for  the 
Sanctuar\'  are  also  being  revised  and 
clarified.  The  following  requirements 
are  proposed  for  issuance  of  permits: 
Prior  to  permit  issuance,  the  Director  of 
the  NMSP  would  be  required  to 
consider  the  duration  of  the  activity  and 
its  effects;  the  cumulative  effects;  and 


whether  it  is  necessary  to  conduct  the 
proposed  activity  in  the  Sanctuary. 
Permit  holders  would  also  be  required 
to  display  a  copy  of  the  permit  on  board 
any  vessel  or  aircraft  used  in  the 
permitted  activity. 

The  new-  management  plan  for  the 
Sanctuary  contains  a  series  of  action 
plans  that  outline  management, 
research,  and  education  activities  that 
are  planned  for  the  next  five  years.  The 
activities  are  designed  to  address 
specific  issues  facing  the  Sanctuan,'  and 
in  doing  so.  help  achieve  the 
management  objectives  of  the  GRNMS 
and  the  larger  mandates  of  the  NMSP. 

This  document  publishes  the 
proposed  regulations  and  the  proposed 
revisions  to  existing  regulations, 
publishes  the  text  of  the  proposed 
Revised  Designation  Document  for  the 
Sanctuary,  and  announces  the 
availability  of  the  draft  management 
plan  and  the  draft  environmental  impact 
statement  (DMP/DEIS).  The  draft 
management  plan  details  the  proposed 
goals  and  objectives,  management 
responsibilities,  research  and 
monitoring  activities,  outreach  and 
educational  programs,  and  enforcement 
activities. 

Grays'  Reef  National  Marine 
Sanctuary,  which  was  designated  on 
January'  16.  1981  (46  PR  7942).  consists 
of  approximately  16.68  square  nautical 
miles  of  ocean  waters  and  hard  bottom 
located  17.5  nautical  miles  off  Sapelo 
Island.  Georgia.  It  is  one  of  the  largest 
nearshore  rocky  reefs  off  the 
southeastern  United  States  and  is  in  a 
transition  zone  between  temperate  and 
tropical  waters.  Some  reef  fish 
populations  and  plant  communities 
change  seasonally,  while  others  are 
year-round  residents.  Migratory  fish 
move  through  the  Sanctuary,  using  the 
reef  for  food  and  shelter.  Loggerh&ad  sea 
turtles,  a  threatened  species,  use 
GRNMS  for  foraging  and  resting.  The 
reef  is  also  close  to  the  only  known 
calving  ground  for  the  highly 
endangered  Northern  right  whale. 

The  hard  bottom  habitat  at  the 
Sanctuan'  is  composed  of  marine 
sediments  (mud,  sand,  and  shells)  that 
were  deposited  between  2-3,000,000 
years  ago.  These  marine  sediments  were 
consolidated  into  rock  during 
subsequent  glacial  periods  by  numerous 
changes  in  sea  level  that  repeatedly 
exposed  and  then  submerged  the  areas 
of  GRNMS  as  the  coastline  advanced 
and  retreated  across  the  continental 
shelf. 

Recent  bottom  mapping  indicates  that 
the  area  is  a  single  rock  unit.  It  is  made 
of  calcareous  sandstone  that  formed  as 
a  result  of  the  compacting  marine 
sediments  and  aerial  exposure.  The 
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irregularities  of  the  bathymetry  can  be 
attributed  to  the  easily  erodable 
sandstone  that  has  dissolved  and  pitted, 
creating  the  appearance  of  isolated 
ledges  and  patches  of  hard  bottom. 

Tne  exposed  rock  offers  moderate 
relief  (0,5  to  10  feet  in  height)  with 
sandv,  flat-bottomed  troughs  between. 
The  series  of  rock  ledges  and  sand 
expanses  has  produced  a  complex 
habitat  of  caves,  burrows,  troughs,  and 
overhangs  that  provide  a  solid  base  on 
which  temperate  and  tropical  marine 
flora  and  fauna  attach  and  grow.  This 
rockv  platform  with  its  rich  carpet  of 
remarkable  attached  organisms  is 
known  locally  as  a  "live  bottom" 
habitat. 

The  Sanctuary  is  a  small  but  very 
important  part  of  the  broad  continental 
shelf  off  the  southeastern  coast 
sometimes  known  as  the  South  Atlantic 
Bight  iS.\B).  The  SAB  extends  from 
(^ape  Hatteras,  North  Carolina  to  Cape 
Canaveral.  Florida.  The  outer  reaches 
are  dominated  by  the  Gulf  Stream 
flowing  northeastward.  The  inner  area  is 
defined  bv  the  curve  of  the  coastline 
between  the  two  capes  and  is  dominated 
by  tidal  currents,  river  runoff,  local 
winds,  seasonal  storms,  hurricanes,  and 
atmospheric  changes.  While  GRNMS 
lies  in  the  inner-shelf  zone  of  the  SAB — 
which  causes  great  seasonal  variations 
in  temperature,  salinity,  and  water 
clarity — it  is  also  influenced  by  the  Gulf 
Stream.  The  Gulf  Stream  draws  deep 
nutrient-rich  water  to  the  region,  and 
carries  and  supports  many  of  the 
tropical  fish  species  and  other  animals 
found  in  the  Sanctuary.  Ocean  currents 
transport  fish  and  invertebrate  eggs  and 
larvae  from  other  areas,  linking  this 
special  place  to  reefs  both  north  and 
south.  GRNMS  is  the  only  protected 
natural  reef  area  in  the  SAB. 

The  16.68-square  nautical  miles  of  the 
Sanctuar\'  constitute  a  tiny  percentage 
of  the  ocean  space  off  the  coast,  yet  the 
Sanctuary's  value  as  a  natural  marine 
habitat  4s  recognized  nationally  and 
internationally.  The  live  bottom  is  a 
flourishing  ecosystem  that  attracts 
mackerel,  grouper,  black  sea  bass, 
angelfish.  and  a  variety  of  other  fishes. 
GRNMS  is  one  of  the  most  popular 
recreational  fishing  and  sport  diving 
destinations  along  the  Georgia  coast. 
Sport  fishing  occurs  year-round  but 
intensifies  in  warmer  months  and  with 
the  migration  of  pelagic  game  fish. 

The  Sanctuary  is  located  near  an  area 
of  Georgia  coastline  that  has 
experienced  a  dramatic  increase  in 
population.  Aerial  and  on-water  surveys 
indicate  that  visitation  to  GRNMS  has 
increased  significantly  since  1981.  With 
continued  technological  innovations 
such  as  global  positioning  systems 


(GPS),  electronic  fish  finders,  and 
improved  watercraft  design,  it  is  likely 
that  there  will  be  increasing  pressure  on 
the  resources  of  the  Sanctuary.  With  its 
proposed  naw  management  plan  and 
proposed  regulations,  NOAA  hopes  to 
continue  to  protect  GRNMS  for  the 
ccntinued  appreciation  and  use  by  the 
current  and  future  generations. 

Because  this  proposed  action  includes 
changes  to  the  Sanctuary's  Designation 
Document,  the  DMP/DEIS  is  developed 
pursuant  to  section  304(a)(2)  of  the 
NMSA,  16  U.S.C.  §  1434(a)(2), 
consistent  with,  and  in  fulfillment  of 
the  requirements  of  the  National 
Environmeotal  Policy  Act  of  1969. 

Proposed  Revised  Designation 
Document 

NOAA  is  proposing  to  specify  in  the 
Designation  Document  that  the 
submerged  lands  at  GRNMS  are  legally 
part  of  the  Sanctuary  and  are  included 
in  the  boundary  description.  At  the  time 
the  Sanctuary  was  designated  in  1981, 
Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (now  also 
known  as  the  National  Marine 
Sanctuaries  Act)  characterized  national 
marine  sanctuaries  as  consisting  of 
coastal  andiocean  waters  but  did  not 
expressly  mention  submerged  lands 
thereunder.  NOAA  has  consistently 
interpreted  its  authority  under  the 
NMSA  as  extending  to  submerged  lands, 
and  amendinents  to  the  NMSA  in  1984 
(Pub.  L.  98-498)  clarified  that 
submerged  lands  may  be  designated  by 
the  Secretat>'  of  Commerce  as  part  of  a 
national  marine  sanctuary  (16  U.S.C. 
§  1432(3)).  Therefore,  to  be  consistent 
with  the  NMSA,  NOAA  is  updating  the 
Designation  Document  and  the 
boundarv'  description,  and  is  replacing 
the  term  "seabed"  with  "submerged 
lands  of  tha  Sanctuary".  Boundary 
coordinates  in  the  revised  Designation 
Document  and  in  the  Sanctuary 
regulations  will  be  expressed  by 
coordinates  based  on  the  North 
American  Datum  of  1983  (NAD  83). 
Although  cprtain  fishing  activities  have 
been  regul^ed  at  GRNMS  since  1981, 
terms  are  bfeing  added  to  the 
Designation  Document  to  authorize 
regulations!  for  use  of  allowable  fishing 
gear  and  to;prohibit  the  possession  of 
non-alloweid  gear.  This  will  allow 
fishing  regulations  specifically  for 
GRNMS  and  approved  by  the  South 
Atlantic  Fishery  Management  Council  to 
be  proposed  for^the  Sanctuary.  The 
DesignatioB  Document  is  also  being 
updated  to  authorize  regulating  drilling 
into  the  submerged  lands  of  the 
Sanctuan,';  constructing,  placing  or 
abandoning  material  or  matter: 
discharging  or  depositing  material  or 


matter  outside  the  Sanctuarv'  that 
subsequently  enters  and  injures  a 
Sanctuary  resource  or  quality:  using 
explosives  or  devices  that  produce 
electric  current  under^v•ater:  and 
injuring  historical  resources. 

Proposed  Revised  Designation 
Document  for  the  Gray's  Reef  National 
Marine  Sanctuary 

Article  1.  Designation  and  Effect 

The  Gray's  Reef  National  Marine 
Sanctuarv  w-as  designated  on  January 
16.  1981  '(4R  FR  7942).  Section  304  of 
the  National  Marine  Sanctuaries  Act 
(NMSA.  16  U.S.C.  1431  et  seq.) 
authorizes  the  Secretary  of  Commerce  to 
issue  such  regulations  as  are  necessary 
and  reasonable  to  implement  the 
designation,  including  managing  and 
protecting  the  conservation, 
recreational,  ecological,  historical, 
scientific,  educational,  cultural, 
archaeological  or  aesthetic  resources 
and  qualities  of  a  national  marine 
sanctuary.  Section  1  of  Article  4  of  this 
Designation  Document  lists  activities  of 
the  type  that  are  presently  being 
regulated  or  may  need  to  be  regulated  in 
the  future,  in  order  to  protect  Sanctuary 
resources  and  qualities.  Listing  in 
section  1  does  not  mean  a  type  of 
activity  will  be  regulated  in  the  future, 
however,  if  a  type  of  activity  is  not 
listed,  it  may  not  be  regulated,  except  on 
an  emergency  basis,  unless  .section  1  is 
amended,  following  the  procedures  for 
designation  of  a  sanctuary  set  forth  in 
pai'agraphs  (a)  and  (b)  of  section  304  of 
the  NMSA,  to  include  the  type  of 
activity. 

Nothing  in  this  Designation  Document 
is  intended  to  restrict  activities  that  do 
not  cause  an  adverse  effect  on  the 
resources  or  qualities  of  the  Sanctuary 
or  on  Sanctuary  property  or  that  do  not 
pose  a  threat  of  harm  to  users  of  the 
Sanctuary. 

Article  2.  Description  of  the  Area 

The  Sanctuary  consists  of  an  area  of 
ocean  waters  and  the  submerged  lands 
thereunder  located  17.5  nautical  miles 
due  east  of  Sapelo  Island.  Georgia.  The 
exact  coordinates  are  defined  bv 
regulation  (1 5  CFR  4^  922.90). 

Article  3.  Characteristics  of  the  Area 

The  Sanctuary  consists  of  submerged 
calcareous  sandstone  rock  reefs  with 
contiguous  shallow-buried  hardlayer 
and  soft  sedimentary  regime  which 
supports  rich  and  diverse  marine  plants, 
invertebrates,  finfish.  turtles,  and 
occasional  m.arine  mammals  in  an 
otherwise  sparsely  populated  expanse  of 
ocean  seabed.  The  area  attracts  multiple 
human  uses,  including  recreational 
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fishing  and  diving,  scientific  research, 
and  educational  activities. 

Article  4.  Scope  of  Regulation 

Section  1.  Activities  Subject  to 
Regulation 

The  following  activities  are  subject  to 
regulations  under  the  NMSA,  either 
throughout  the  entire  Sanctuary  or 
within  identified  portions  of  it  or,  as 
indicated,  in  areas  beyond  the  boundary 
of  the  Sanctuary,  to  the  extent  necessary 
and  reasonable.  Such  regulation  mav 
include  prohibitions  to  ensure  the 
protection  and  management  of  the 
conservation,  recreational,  ecological, 
historical,  scientific,  educational, 
cultural,  archaeological  or  aesthetic 
resources  and  qualities  of  the  area. 
Because  an  activity  is  listed  here  does 
not  mean  that  such  activity  is  being  or 
will  he  regulated.  All  listing  means  is 
that  the  activity  can  be  regulated,  after 
compliance  with  all  applicable 
regulatory  laws,  without  going  through 
the  designation  procedures  required  by 
paragraphs  (a)  and  (b)  of  section  304  of 
the  NMSA,  16  U.S.C.  1434(a)  and  (b). 

1.  Dredging,  drilling  into,  or  otherwise 
altering  the  submerged  lands  of  the 
Sanctuary: 

2.  Within  the  boundary  of  the 
Sanctuary,  discharging  or  depositing 
any  material  or  other  matter  or 
constructing,  placing,  or  abandoning 
any  structure,  material  or  ether  matter; 
or  discharging  or  depositing  any 
material  or  other  matter  outside  the 
boundary  of  the  Sanctuary  that  enters 
and  injures  a  Sanctuary  resource  or 
quality; 

3.  Vessel  operations,  including 
anchoring: 

4.  Injuring,  catching,  harvesting,  or 
collecting  any  marine  organism  or  any 
part  thereof,  living  or  dead,  or 
attempting  any  of  these  activities,  by 
any  means  except  by  use  of  rod  and  reel 
and  handline  gear: 

5.  Possessing  fishing  gear  that  is  not 
allowed  to  be  used  in  the  Sanctuary; 

6.  Using  explosives,  or  devices  that 
produce  electric  charges  underwater; 
and 

7.  Removing,  injuring,  or  possessing 
historical  resources. 

Section  2.  Emergency  Regulation 

Where  necessary  to  prevent  or 

minimize  the  destruction  of.  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality:  or  to  minimize  the  imminent 
risk  of  such  destruction,  loss  or  injury, 
any  activity,  including  any  not  listed  in 
Section  1  of  this  article,  is  subject  to 
immediate  temporary  regulation. 
including  prohibition. 


Article  5.  Relation  to  Other  Regulatory 
Programs 

Section  1.  Defense  Activities 

The  regulation  of  activities  listed  in 
Article  4  shall  not  prohibit  any 
Department  of  Defense  activity  that  is 
essential  for  national  defense  or  because 
of  emergency.  Such  activities  shall  be 
consistent  with  the  regulations  to  the 
maximum  extent  practical. 

Section  2.  Other  Programs 

All  applicable  regulatory  programs 
will  remain  in  effect,  and  all  permits, 
licenses  and  other  authorizations  issued 
pursuant  thereto  shall  be  valid  within 
the  Sanctuan,'  unless  authorizing  any 
activity  prohibited  by  a  regulation 
implementing  Article  4. 

Article  6.  Alteration  of  This  Designation 

The  terms  of  designation,  as  defined 
in  paragraph  (a)  of  section  304  of  the 
NMSA,  16  U.S.C.  1434(a),  may  be 
modified  only  by  the  procedures 
outlined  in  paragraphs  (a)  and  (b)  of 
section  304  of  the  NMSA,  16  U.S.C. 
1434(a)  and  (b),  including  public 
hearings,  consultation  with  interested 
federal,  state,  and  local  government 
agencies,  the  South  Atlantic  Fishery 
Management  Council,  review  by  the 
appropriate  Congressional  committees, 
and  approval  by  the  Secretary'  of 
Commerce,  or  his  or  her  designee. 

Gray"s  Reef  National  Marine 
Sanctuar\-  Boundary  Coordinates  based 
on  the  North  American  Datum  of  1983 
(NAD  83). 

The  boundary  of  the  Cray's  Reef 
National  Marine  Sanctuar>'  includes  all 
waters  and  the  submerged  lands 
thereunder  within  a  rectangle  starting  at 
coordinate  north  31.362732  degrees, 
west  80.921200  degrees;  then  runs 
northward  to  coordinate  north 
31.421064  degrees,  west  80.921201 
degrees:  then  eastward  to  coordinate 
north  31.421064  degrees,  west 
80.828145  degrees;  then  southward  to 
coordinate  north  31.362732  degrees, 
west  80.828145  degrees;  and  then  back 
to  the  point  of  origin. 

Summary  of  the  Propo.sed  Regulatory 
Amendment 

The  proposed  regulator}'  changes 
would  clarify  that  "submerged  lands" 
are  within  the  boundar\'  and  are  part  of 
the  Sanctuary.  This  would  update  the 
boundary'  regulation  to  make  it 
consistent  with  the  NMSA  and  its 
definition  of  areas  of  the  "marine 
environment"  that  may  be  designated  as 
a  sanctuar\'. 

The  proposed  regulations  would  also 
modifv'  the  Sanctuary  fishing 
regulations  that  have  been  in  effect 


since  1981.  The  current  regulations 
prohibit  the  use  of  specific  fishing  gear 
within  the  Sanctuar\',  particularly  wire 
fish  traps  and  bottom  trawls.  Pursuant 
to  section  304(a)(5)  of  the  NMSA  (16 
U.S.C.  1434(a)(5)),  the  South  AUantic 
Fishery  Management  Council  (SAFMC) 
was  provided  the  opportunity  to  draft 
fishing  regulations  for  the  Sanctuary. 
During  its  meeting  on  March  6,  2003. 
the  Council  endorsed  Sanctuary  fishing 
regulations  that  would  prohibit  the  use 
of  all  fishing  gear  in  the  Sanctuar>' 
except  rod  and  reel  and  handline  gear. 
Unlike  the  current  sanctuan*'  fishing 
regulations  that  allow  all  gear  types 
except  those  specifically  prohibited,  this 
approach  specifies  the  gear  types  that 
would  be  allowed  and  would  prohibit 
all  others.  The  regulation  would 
prohibit  the  injuring,  catching, 
harvesting,  or  collecting  of  any  marine 
organism  by  any  means  except  by  rod 
and  reel  and  handline.  This  would 
estabhsh  a  clearer,  more  enforceable 
approach  for  the  Sanctuary  fishing 
regulations  than  those  currently  in 
effect.  Rod  and  reel  gear  is  the 
predominant  fishing  gear  now  in  use  at 
GRNMS  and  would  continue  to  be 
allowed  under  the  regulations 
recommended  by  the  SAFMC.  To 
facilitate  enforcement  of  the  gear 
restriction,  a  related  regulation  would 
require  that  all  forms  of  fishing  gear 
other  than  rod  and  reel  and  handline  be 
stowed  when  vessels  are  in  the 
Sanctuary. 

The  SAFMC's  recommendation  is 
consistent  with  public  input  received  by 
the  NMSP  during  the  management  plan 
review,  and  is  supported  by  the  Georgia 
Department  of  Natural  Resources  and 
NOAA  Fisheries  (National  Marine 
Fisheries  Ser\'ice)  Southeast  Region. 
The  SAFMC  also  recommended  that  the 
Sanctuary  regulations  require  that 
fishing  gear  other  than  rods  and  reels 
and  handlines  be  stowed  when  vessels 
are  in  the  Sanctuar\'.  Therefore,  this 
regulation  is  also  being  proposed,  as  are 
definitions  of  'rod  and  reel  and 
handline '.  The  definitions  would  be 
based  largely  on  existing  definitions 
adopted  by  NOAA  Fisheries  in  its 
regulations  for  the  Fisheries  of  the 
Caribbean,  Gulf,  and  South  Atlantic,  at 
50  CFR  622.2.  However,  the  proposed 
definitions  for  the  Sanctuary  regulations 
would  allow  only  3  hooks  per  line.  The 
proposed  regulation  would  apply  to 
"any  marine  organism,  or  any  part 
thereof,  living  or  dead,"  and  would 
encompass  the  taking  of  any  marine 
organisms  or  parts  by  divers. 

The  proposed  regulations  would  also 
prohibit  anchoring  vessels  within  the 
Sanctuary.  The  unique  bottom 
formations  and  habitats  at  GRNMS  are 
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vulnerable  to  the  effect.s  of  anchoring. 
The  documented  increases  of 
population  in  the  region  and  of  visitor 
use  at  r.RNM.S  suggest  that  the  risk  from 
vessel  anchoring  will  also  increase  and 
that  prohibiting  anchoring  would  help 
protect  the  live  bottom  habitat  and  the 
associated  living  marine  resources  that 
GRNMS  was  designated  to  protect.  This 
regulation  would  have  little  impact  on 
current  users  of  the  Sanctuary.  Based  on 
findings  of  a  socioeconomic  study 
(Ehler  and  Leeworthy)  conducted  in 
2002.  virtually  none  of  the  activities  that 
occur  at  GRNMS  require  anchoring. 
Fishermen  rciutinely  allow  their  boats  to 
drift  during  bottomfishing  or  are  trolling 
for  migratory  species,  and  divers 
frequentl\'  use  a  "live-boat"  for  drift 
diving,  due  to  the  strong  currents.  There 
is  overall  support  for  the  ban  on 
anchoring  among  users  surveyed  during 
the  socioeconomic;  study.  In  an 
emergency  situation,  boaters  would  be 
allowed  to  anchor  in  the  Sanctuarv'  and 
existing  boundarv  marker  buoys  provide 
a  place  for  a  boat  to  moor  in  an 
emergency  as  well. 

Finally,  the  regulations  for  the 
issuance  of  permits  are  being  revised  to 
add  a  new  permit  category  for  assisting 
in  managing  the  Sanctuary.  This  would 
authorize  NMSF  to  issue  a  permit  to  the 
Sanctuary  manager  for  activities  that 
otherwise  would  be  prohibited  if  the 
activities  assist  in  sanctuary 
management  and  if  they  satisfv'  permit 
criteria.  The  permit  criteria  are  also 
being  revised  to  allow  NMSF  or  the 
manager  to  consider  the  duration  of  a 
proposed  activity,  its  cumulative  effects, 
and  whether  it  is  necessary  to  conduct 
the  proposed  activity  in  the  Sanctuary. 
A  permit  holder  would  be  required  to 
display  a  copy  of  the  permit  in  any 
vessel  or  aircraft  being  used  in  the 
permitted  activity. 

The  following  regulatory  changes  are 
also  being  proposed  by  this  document: 
The  term  "seabed"  is  being  replaced 
with  "submerged  lands  of  the 
Sanrtuar\  "  to  be  consistent  with  usage 
in  the  NMSA.  The  prohibition  against 
dredging,  drilling  into  or  altering 
submerged  lands  of  the  Sanctuary 
specifically  includes  bottom  formations 
to  call  attention  to  one  of  the  critical 
elements  of  the  ecosystem  at  GRNMS. 
The  current  prohibition  against 
constructing  any  structine  other  than  a 
navigation  aid  would  be  revised  to 
include  constructing,  placing, 
abandoning  any  structure,  or  material 
on  the  Sanctuary  submerged  lands.  This 
change  wnuld,  among  other  things. 
prohibit  activities  that  have  been 
identified  in  the  Florida  Keys  National 
Marine  Sanctuar\-.  where  materials  are 
placed  on  the  submerged  lands  to  create 


lobster  habitat.  The  prohibition  against 
using  poisons,  electric  charges, 
explosives,  or  similar  methods  to  take 
any  marine  animal  not  otherwise 
prohibited  from  being  taken  would  be 
revised  to  prohibit  the  use  underwater 
of  explosives  and  devices  producing 
electric  current  while  the  reference  to 
poisons  is  being  removed  because  it  is 
already  addressed  by  the  prohibition 
against  discharges.  Use  of  these  items 
would  be  prohibited  regardless  of 
whether  marine  animals  are  being  taken. 
NOAA  is  not  aware  of  any  non-scientific 
use  of  these  materials  underwater  at 
GRNMS  and  proposes  that  their  use  be 
completely  prohibited.  The  regulation 
prohibiting  tampering  with,  damaging 
or  removing  historic  or  cultural 
resources  is  being  revised  to  prohibit 
moving,  removing,  damaging,  or 
possessing  any  Sanctuary  historical 
resource,  or  attempting  any  of  these. 
This  change  will  better  protect  these 
resources  from  being  removed  and  will 
facilitate  enforcement  by  prohibiting 
their  possession. 

Miscellaneous  Rulemaking 
Requirements 

National  Marine  Sanctuaries  Act 

Section  304(a)(4)  of  the  National 
Marine  Sanctuaries  Act, 16  U.S.C. 
1434(a)(4),  requires  that  the  procedures 
specified  in  section  304  for  designating 
a  National  Marine  Sanctuary  be 
followed  for  modifying  any  term  of 
designation.  Because  this  action  would 
revise  the  Sanctuan,'  boundary 
specifically  to  include  the  submerged 
land,  it  would  revise  the  boundary 
terms  of  designation  thus  triggering  the 
requiremaits  of  section  304.  In 
particular,  section  304  requires  that  the 
Secretary  of  Commerce  submit  to  the 
Committee  on  Resources  of  the  United 
States  House  of  Representatives  and  the 
Committee  on  Commerce,  Science,  and 
Transportation  of  the  United  States 
Senate,  no  later  than  the  same  day  as 
this  notice  is  published,  documents 
including  a  copy  of  this  notice,  the 
terms  of  the  proposed  designation  (or  in 
this  case,  the  proposed  changes  thereto), 
the  proposed  regulations,  a  draft 
management  plan  detailing  the 
proposed  goals  and  objectives, 
management  responsibilities,  research 
activities  for  the  area,  and  a  draft 
environmental  impact  statement.  In 
accordance  with  section  304,  the 
required  documents  are  being  subrnitted 
to  the  specified  Congressional 
Committees. 

National  Environmental  Policy  Act 

When  ciianging  a  term  of  designation 
of  a  NaticHial  Marine  Sanctuary,  section 


304  of  the  NMSA,  16  U.S.C.  1434. 
requires  the  preparation  of  a  draft 
environmental  impact  statement  (DEIS), 
as  provided  bv  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  and  that  the  DEIS  be 
made  available  to  the  public.  NOAA  has 
prepared  a  DMP/DF.IS  on  \\w  proposal 
and  copies  are  available  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
proposed  rule.  Responses  to  comments 
received  on  the  DMP/DEIS  will  be 
published  in  the  FEIS  and  final  rule. 

Executive  Order  12866:  Regulatory 
Impact 

This  proposed  rule  has  been 
determined  to  be  not  significant  within 
the  meaning  of  section  3(f)  of  Executive 
Order  12866  because  it  will  not  result 
in: 

("1)  An  annual  effect  on  the  economy 
of  SI  00  million  or  more  or  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  or  public  health  and 
safety: 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  A  material  alteration  of  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  such  recipients; 
or 

(4)  Novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Executive  Order  12612:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
federalism  implications  sufficient  tc 
warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 

Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
DMP/DEIS  for  the  GRNMS  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
based  on  the  regulatory  flexibility 
analysis  as  follows: 

Initial  Regulatory  Flexibility  Analysis 
for  the  Proposed  Management  Plan  and 
Proposed  Rule  for  the  Gray"s  Reef 
National  Marine  Sanctuary 

Description  of  the  action  being  taken: 
This  action  involves  changes  to  clarifv' 
existing  regulations  and  promulgation  of 
new  regulations  for  the  Gra\'s  Reef 
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National  Marine  Sanctuary  (GRNMS  or 
Sanctuary).  This  action  is  being 
proposed  by  the  National  Marine 
Sanctuary  Program  (NMSP)  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  A  review  and 
revision  of  the  management  plan  for  the 
GRNMS.  located  off  the  coast  of  Georgia 
in  the  federal  exclusive  economic  zone 
(EEZ).  was  undertaken  starting  in  1999. 
Because  the  existing  management  plan 
for  the  Sanctuary  dates  back  to  1983,  the 
decision  was  made  to  prepare  an 
entirely  new  management  plan  for  the 
sile.  No  boundary  expansion  is  being 
proposed,  but  several  regulatorv 
clarifications  and  new  regulations  are 
included  as  part  of  the  new-  management 
plan.  The  changes  to  clarif\-  existing 
regulations  are: 

•  Including  submerged  lands  in  the 
boundary  of  the  Sanctuary,  which  is 
consistent  with  the  National  Marine 
Sanctuaries  Act;  and 

•  Revising  existing  regulations  to 
address  placing  or  abandoning 
structures  on  the  submerged  lands; 
using  explosives  or  devices  generating 
electrical  current  underwater;  and 
moving,  removing,  damaging,  or 
possessing  historical  resources.  The 
permit  regulations  for  the  Sanctuary  are 
also  being  revised  and  clarified.  Prior  to 
permit  issuance,  the  Director  of  the 
NMSP  would  be  required  to  consider 
the  duration  of  the  activitv  and  its 
effects;  the  cumulative  effects;  and 
whether  it  is  necessary  to  conduct  the 
proposed  activity  in  the  Sanctuarv. 
Permit  holders  would  also  be  required 
to  display  a  copy  of  the  permit  on  board 
any  vessel  or  aircraft  used  in  the 
permitted  acti\ity. 

The  proposed  new  regulations  are: 

•  Anchoring  any  vessel  in  the 
Sanctuary,  except  as  provided  in 
§922.92  when  responding  to  an 
emergency  threatening  life,  property,  or 
the  environment,  or  except  as  may  be 
permitted  by  the  Director. 

•  (i)  Injuring,  catching,  harx^esting,  or 
collecting,  or  attempting  to  injure,  catch, 
harvest,  or  collect,  any  marine  organism, 
or  any  part  thereof,  living  or  dead, 
within  the  Sanctuary  by  anv  means 
except  by  use  of  rod  and  reel  and 
handline  gear,  (ii)  There  shall  be  a 
rebuttable  presumption  that  any  marine 
organism  or  part  thereof  found  in  the 
possession  of  a  person  within  the 
Sanctuar}'  has  been  collected  or 
removed  from  the  Sanctuary. 

•  Except  for  possessing  fishing  gear 
stowed  and  not  available  for  use, 
possessing  or  using  within  the 
Sanctuary  any  fishing  gear  or  means 
except  rod  and  reel  and  handline  gear. 

The  new  regulations  will  help  address 
the  increase  in  fishing  activities  and 


gear  types  that  have  a  strong  potential 
to  damage  the  nationally  significant 
bottom  formations  and  the  associated 
living  marine  resources  at  GRNMS  that 
were  the  basis  for  the  designation  of  the 
Sanctuary. 

Summary  of  reasons  why  the  action  is 
being  taken:  The  National  Marine 
Sanctuaries  Act  (NMSA)  requires  that 
management  plans  for  sanctuaries  be 
review'ed  every  five  years  and  that  the 
management  plans  and  regulations  are 
revised,  as  necessary.  This  review 
provides  the  opportunity  to  ensure  that 
management  plans  and  regulations 
address  current  issues  facing  each  site. 
The  review  undertaken  at  GRNMS 
indicates  that  the  regulatory  changes 
should  be  made. 

Statement  of  the  objectives  and  legal 
basis  for  such  a  rule:  The  legal  basis  for 
this  action  is  the  NMSA.  The  objective 
of  preparing  a  new  management  plan, 
and  its  accompanying  regulatory 
changes,  is  to  meet  the  mandates  of  the 
NMSA,  primarily  the  protection  of  the 
resources  of  the  GRNMS. 

Description/Estimate  of  the  number  of 
small  entities  to  which  the  rule  would 
apply: 

Ch'erview  of  Sanctuary  Users 

Based  on  current  socioeconomic 
studies  and  on-site  surveys  of  visitor 
use,  NOAA  has  determined  that  the 
majority  of  users  in  GRNMS  are  fishing 
recreationally  with  rod  and  reel  gear. 
These  recreational  fishermen  primarilv 
use  personal  boats  originating  from 
various  locations  along  the  Georgia 
coast.  There  are  less  than  ten  fishing 
charter  operations  along  the  Georgia 
coast  that  occasionally  target  GRNMS. 

Commercial  fishing  activity  is 
negligible  in  GRNMS.  Most  commercial 
gear,  such  as  bottom  trawls,  specimen 
dredges,  explosives,  and  wire  fish  traps, 
are  already  prohibited  in  GRNMS  bv 
existing  Sanctuary  and  Magnuson- 
Stevens  Act  regulations  due  to  the 
potential  for  damage  to  live  bottom 
habitat.  Surveys  indicate  that  one 
charter  boat  captain  may  fish 
commercially  on  occasion  using 
handline  gear.  Commercial  hook-and- 
line  fishermen  targeting  reef  fish  usually 
bypass  the  Sanctuary  to  fish  well 
offshore  along  or  just  inside  the  shelf 
"break."  which  is  80  nautical  mile's  off 
Georgia  but  much  closer  to  shore  off 
Ca^e  Hatteras.  North  Carolina,  and  Cape 
Canaveral.  Florida.  Commercial  boats 
typically  work  north  and  south  along 
the  "break"  well  offshore  of  GRNMS 
and  normally  land  most  of  their  catches 
in  Florida  and  South  Carolina  since  it  is 
a  shorter  trip  to  and  from  the  "break" 
to  these  ports. 


While  GRNMS  is  an  important 
recreational  fishing  destination  for 
Georgia,  it  has  only  limited  use  by 
SCUBA  divers  due  to  the  depth,  strong 
currents  and  frequent  turbiditv.  Only 
one  diving  operation  has  been  identified 
as  offering  trips  to  GRNMS 
(approximately  10  trips  per  year).  This 
business  was  found  to  be  the  only  one 
that  offers  diving  trips  on  its  own  boat; 
the  others  simply  provide  retail 
services,  instruction,  and  tank  fills. 
Employees  of  other  diving  businesses  do 
offer  their  services  as  guides  on 
privately  owned  boats.  Spearfishing 
activities  also  appear  to  be  very  limited 
at  GRNMS  for  many  of  the  same  reasons 
that  limit  divers.  The  one  dive  operator, 
w'ho  offers  trips  to  GRNMS.  reported 
that  spearfishing  in  the  Sanctuary  is 
rare.  The  new  regulations  would 
prohibit  spearfishing  and  the  removal  of 
marine  organisms  or  parts  (e.g.. 
seashells);  all  other  non-extractive 
diving  related  activities  such  as 
underwater  photography  and  nature 
would  be  unaffected. 

Application  and  Impact  of  Regulations 
on  Sanctuary  Users 

The  regulations  would  applv  to  all 
users  of  the  Sanctuar>',  including  small 
entities.  However,  as  described  above, 
nearly  all  users  already  conduct  their 
activities  in  such  a  manner  as  to  already 
be  in  compliance  with  the  proposed 
regulations  [i.e..  most  fishermen  and 
divers  do  not  anchor  within  the  area, 
and  the  large  majority  of  recreational 
fishermen  use  rod  and  reel  gear  to  fish 
in  the  area).  There  is  only  one  known 
captain  who  occasionally  fishes 
commercially  in  GRNMS  using  handline 
gear.  Handline  gear  would  continue  to 
be  authorized  for  use  in  the  Sanctuary. 
Spearfishing,  an  occasional  practice  at 
the  Sanctuary,  is  available  throughout 
the  EEZ  off  Georgia,  particularly  at  the 
artificial  reefs  and  other  natural  live 
bottom  habitat  areas.  The  protection  of 
Sanctuary  waters  as  the  only  restricted 
area  for  spearfishing  in  the  South 
Atlantic  Bight  EEZ  may  have  positive 
effects  in  attracting  non  spearfishing 
divers  to  GRNMS.  The  NMSP  therefore 
expects  that  this  rule  would  have  no 
significant  socioeconomic  impacts. 

Description  of  proposed  reporting, 
record  keeping  and  other  compliance 
requirements:  There  are  no  new- 
reporting,  record  keeping,  or  other 
compliance  requirements  proposed. 

Identification  of  relevant  federal  rules 
that  it  may  duplicate:  The  NMSP  is  not 
aware  of  any  other  duplicative  laws. 
The  Sanctuary  lies  within  the  South 
Atlantic  Fishery  Management  Council's 
(SAFMC)  region.  The  SAFMC  develops, 
and  NOAA  Fisheries  approves  and 
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implements,  various  fishery 
management  plans  addressing  specific 
fish  species,  groups  of  species,  habitat 
restrictions,  gear  tvpes,  har\'est  limits, 
and  closures.  The  result  is  a  variety  of 
restrictions  on  size  and  number  of  fish 
caught,  tvpe  of  gear  used.  categor\'  of 
permits,  and  time  and  area  closures.  The 
new  proposed  regulations  would 
simplifv"  the  public's  understanding  of 
allovvablo  activities  in  GRNMS.  while 
maintaining  SAFMC/NOAA  Fisheries 
restrictions. 

Description  and  analysis  of  significant 
alternatives  that  vvould  accomplish  the 
stated  objectives  of  applicable  statutes: 

1.  Alternatives  to  tne  anchoring 
prohibition: 

•  Prohibit  anchoring  and  establish  a 
mooring  buoy  svstem.  This  alternative  is 
not  preferred  primarily  because  (IJ  user 
surveys  and  discussion  with  the 
GRNMS  Advisory  Council  indicate  that 
it  is  unnecessary  for  users  to  anchor  or 
moor  in  order  to  fish  or  dive  in  the  area. 
In  fact,  the  Advisory-  Council  strongly 
recommended  against  deploying  a 
mooring  buoy  system,  because  it  was 
not  needed,  could  be  a  navigational 
obstacle,  and  would  be  an  inefficient 
use  of  the  Sanctuarv's  limited  resources. 
(2)  There  are  conrorns  that  a  mooring 
buoy  system  would  concentrate 
activities,  leading  to  overfishing, 
localized  diver  impacts,  and 
concentrated  marine  debris.  A 
secondary  consideration  was  the  cost  of 
installing  and  maintaining  a  mooring 
buoy  system.  Anchoring  and  mooring  to 
existing  boundarv  markers  would  be 
allowed  in  GR.\MS  in  emergencies. 

•  Establish  and  mark  an  anchoring 
zone  over  sandy  bottom  and  prohibit 
anchoring  elsewhere  in  the  Sanctuary. 

This  alternative  is  not  preferred  for 
the  same  reasons  given  for  the  mooring 
buoy  alternative.  Additionally,  recent 
on-water  and  aerial  survey  analysis 
indicates  that  the  majority  of  anchoring 
occurs  in  live  bottom  areas  of  GRNMS 
where  users  are  fishing  and  sometimes 
diving.  Thus,  a  designated  anchoring 
zone  over  sand  would  provide  no  real 
benefit  to  users  because  it  would 
distance  users  from  the  features  that 
attract  both  fishermen  and  divers. 

•  Take  no  regulator^'  action  but 
conduct  an  extensive  research  and 
monitoring  program  on  the  impacts  of 
anchoring  within  GRNMS. 

The  short-term  negative 
socioeconomic  impacts  are  expected  to 
be  negligible.  Long-term  biological 
consequences  of  c:ontinued  anchoring 
could  be  severe  and  the  effects  on  the 
economic  viability  of  the  natural 
community  for  recreational  and  research 
purposes  could  be  negative.  In  addition, 
design  and  implementation  of  the 


research  and  monitoring  program  would 
incur  substantial  costs.  This  alternative 
would  represent  a  significant 
commitment  of  funding  and  personnel 
to  activities  for  which  the  results  are 
already  clear.  This  alternative  is  not  an 
efficient  or  productive  use  of  limited 
Sanctuar\'  resources  and  is  not 
preferred. 

•  No  Action. 

This  alternative  is  not  preferred 
because  allowing  continued  use  of 
anchors  at  GRNMS  would  increase  the 
potential  for  continued  damage  to  the 
live  bottom  habitat  in  the  Sanctuary. 
Given  the  recent  observations  by 
scientific  divers  of  damage  to  the  live 
bottom,  and  analysis  of  anchoring 
locations  in  hard  bottom  areas, 
continuation  of  anchoring  assures  that 
live  bottom  resources  will  be  damaged 
and  degraded.  Also,  as  human 
population  increases  in  the  nearby 
coastal  region  and  the  visitor  use  grows 
at  GRNMS,  the  damages  are  likely  to 
increase.  The  long-term  result  would  be 
diminished  socioeconomic  value  as  the 
biological  communities  degrade. 

2.  Alternatives  to  the  fishing 
"allowable  gear"  regulation: 

•  Prohibit  use  or  possession  of 
spearguns,  nets,  bandit  gear,  buoy  gear, 
longlines,  traps,  or  pots  in  GRNMS. 

Some  gear  types  not  currently 
prohibited  would  have  negative  impacts 
on  habitat  and  biodiversity.  The  types  of 
gear  include  various  nets,  commercial 
hook  and  line,  longlines,  sea  bass  pots, 
and  buoy  gear.  Eliminating  use  of  these 
gear  types  would  reduce  fishing 
pressure  on  reef  fish  stocks  and  protect 
vulnerable  marine  resources,  such  as 
invertebrates,  marine  mammals,  sea 
turtles  and  sea  birds.  Also,  the  South 
Atlantic  Fisher}'  Management  Council 
and  NOAA  Fisheries  have  instituted 
numerous  regulations  addressing 
specific  fish  species,  groups  of  species, 
habitat  restrictions,  gear  types,  harvest 
limits,  and  closures.  The  result  is  a 
mosaic  of  restrictions  on  size  and 
number  of  fish  caught,  type  of  gear  used, 
category  of  permits,  and  time  and  area 
closures. 

Regulating  specific  gear  types  could 
add  more  complication  and  confusion 
for  fishermen  by  lengthening  the  list  of 
restricted  fishing  methods  and  gear, 
versus  clearly  identifying  what  gear  is 
allowed  in  GRNMS.  ' 

In  addition,  periodic  analysis  of  new 
fishing  gear,  or  gear  types  newly  applied 
in  the  EEZ  off  the  southeastern  United 
States,  would  be  necessary  to  keep  the 
regulations  current.  This  would  add 
more  cost  to  GRNMS  and  could  increase 
the  number  of  regulatory  changes  for 
Sanctuary  users  to  adjust  to  over  time. 
Addressing  additional  gear  proiiibitions 


would  incur  more  costs  over  time,  both 
to  GRNMS  and  users  who  may  have 
already  invested  in  fishing  gear  that  is 
damaging  to  GRNMS  resources,  and 
possibly  create  more  confusion  than 
clarity  for  users  of  GRNMS.  Thus,  this 
alternative  is  not  preferred. 

•  Allow  fishing  in  GRNMS  only  with 
rod  and  reel,  handline,  and  spearfishing 
gear  without  powerheads. 

This  alternative  is  identical  to  the 
preferred  alternative,  except  that  it 
would  also  allow  the  use  of  spearfishing 
gear  without  powerheads.  When 
GRNMS  was  designated,  spearfishing 
was  identified  as  an  activity  that  may  be 
regulated  at  a  later  time  to  "ensure  the 
protection  and  preservation  of  the 
Sanctuary's  marine  features  and  the 
ecological,  recreational,  and  aesthetic 
value  of  the  area."  Although 
spearfishing  was  listed  because  of  the 
potential  for  damage  to  marine 
resources,  only  the  prohibition  on 
powerheads  (explosives)  was 
promulgated  at  that  time.  Given  the 
increasing  use  by  recreational  visitors 
and  the  lack  of  individual  large  fish 
observed  by  researchers.  GRNMS  staff 
and  the  GRNMS  Advisor\-  Council 
conclude  that  spearfishing  should  be 
prohibited.  A  restriction  on  spearfishing 
at  GRNMS  was  also  supported  by  the 
dive  charter  operators  surveyed  by 
NOAA.  This  alternative  is  therefore  not 
preferred. 

•  No  Action. 

Fishing,  specifically  recreational 
fishing  with  rod  and  reel  gear  represents 
the  primary  use  of  GRNMS.  With 
increasing  numbers  of  fishermen 
accessing  the  Sanctuary,  maintaining 
the  health  of  the  living  and  non-living 
resources  is  a  complex  challenge. 
NOAA  expects  that  the  continuing  and 
increasing  levels  of  certain  activities  in 
GRNMS  will  result  in  a  degradation  of 
the  habitat  and  living  marine  resources. 
This  is  particularly  true  given  the 
increase  in  use.  improvements  in 
technology  and  the  variety  of  new 
fishing  gear  not  contemplated  when  the 
current  regulations  were  adopted  22 
years  ago.  Taking  no  action  would 
ignore  these  significant  changes  over  the 
last  22  years.  The  conser\'ation 
standards  established  for  the  Sanctuary 
in  1981  were  based  on  levels  of  use  far 
lower  than  today.  Recalibration  of  the 
conser\'ation  measures  based  on  current 
use  is  therefore  appropriate. 
Consequently  taking  the  "no  action" 
alternative  is  not  preferred. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  impose 
an  information  collection  requirement 
subject  to  review  and  approval  by  OMB 
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under  the  Paperwork  Reduction  Act  of 
1980,  44  ll.S.C,  3500  et  seq. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure,  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  October  15.  2003. 

Richard  W.  Spinrad, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for.the  reasons  set  forth 
above.  15  CFR  Part  922  is  proposed  to 
be  ainend(?d  as  follows: 

PART  922— [AMENDED] 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

2.  15  CFR  Part  922.  Subpart  I  (the 
regulations  for  GRNMS)  is  revised  to 
read  as  follows: 

§922.90     Boundary. 

The  Gray's  Reef  National  Marine 
Sanctuary  (Sanctuary')  consists  of 
approximately  16.68  square  nautical 
miles  of  ocean  waters  and  the 
submerged  lands  thereunder,  off  the 
coast  of  Georgia.  The  Sanctuan' 
boundary  includes  all  waters  and 
submerged  lands  within  a  rectangle 
marked  by  the  following  coordinates: 

Datum:  N,\D83 

Geographic  Coordinate  System 

(a)  N  31.362732  degrees  W  80.921200 
degrees 

(b)  N  31.421064  degrees  W  80.921201 
degrees 

(c)  N  31.421064  degrees  W  80.828145 
degrees 

(d)  N  31.362732  degrees  W  80.828145 
degrees 

(e)  N  31.362732  degrees  W  80.921200 
degrees 

§922.91     Definitions. 

In  addition  to  those  definitions  found 
at  §  922.3,  the  following  definitions 
apply  to  this  subpart: 

Hundlme  means  a  single  line  with  no 
more  than  three  attached  hook(s)  that  is 
tended  directly  by  hand. 

Rod  and  reel  means  a  rod  and  reel 
unit  that  is  not  attached  to  a  vessel,  or, 
if  attached,  is  readily  removable,  and 
from  which  a  single  line  having  no  more 
than  three  hooks  attached  is  deploved. 
The  line  is  payed  out  from  and  retrieved 
on  the  reel  manually,  electrically,  or 
hydraulically.  Not  more  than  eight 
hooks  per  line  may  be  used  to  capture 


bait  fish  and  the  hooks  must  not  exceed 
#8  size  category  of  the  "sabiki"  style 
bait  hooks. 

Stowed  and  not  available  for 
immediate  use  means  not  readily 
accessible  for  immediate  use,  e.g.,  by 
being  securely  covered  and  lashed  to  a 
deck  or  bulkhead,  tied  down,  unbaited, 
unloaded,  partially  disassembled  (such 
as  spear  shafts  being  kept  separate  from 
spear  guns),  or  stowed  for  transit. 

§  922.92    Prohibited  or  otherwise  regulated 
activities. 

(a)  Except  as  may  be  necessar\'  for 
national  defense  (subject  to  the  terms 
and  conditions  of  Article  5,  Section  2  of 
the  Designation  Document)  or  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment,  or 
except  as  may  be  permitted  by  the 
Director  in  accordance  with  §922.48 
and  §  922.93,  the  following  activities  are 
unlawful  for  any  person  to  conduct  or 
to  cause  to  be  conducted  within  the 
Sanctuary: 

(1)  Dredging,  drilling  into,  or 
otherwise  altering  in  any  way  the 
submerged  lands  of  the  Sanctuary 
(including  bottom  formations). 

(2)  Constructing  any  structure  other 
than  a  navigation  aid,  or  constructing, 
placing,  or  abandoning  any  structure, 
material,  or  other  matter  on  the 
submerged  lands  of  the  Sanctuary. 

(3)  Discharging  or  depositing  any 
material  or  other  matter  except: 

(i)  Fish  or  fish  parts  or  bait  and 
chumming  materials: 

(ii)  Effluent  from  marine  sanitation 
devices;  and 

(iii)  Vessel  cooling  water. 

(4)  Operating  a  watercraft  other  than 
in  accordance  with  the  Federal  rules 
and  regulations  that  would  apply  if 
there  were  no  Sanctuary. 

(5)  (i)  Injuring,  catching,  harvesting, 
or  collecting,  or  attempting  to  injure, 
catch,  harvest,  or  collect,  any  marine 
organism,  or  any  part  thereof,  living  or 
dead,  within  the  Sanctuarv'  by  any 
means  except  by  use  of  rod  and  reel  and 
handline  gear. 

(ii)  There  shall  be  a  rebuttable 
presumption  that  any  marine  organism 
or  part  thereof  found  in  the  possession 
of  a  person  within  the  Sanctuarv  has 
been  collected  or  removed  from  the 
Sanctuary. 

(6)  Except  for  fishing  gear  stowed  and 
not  available  for  immediate  use. 
possessing  or  using  within  the 
Sanctuary  any  fishing  gear  or  means 
except  rod  and  reel  and  handline  gear. 

(7)  Using  underwater  any  explosives, 
or  devices  that  produce  electric  charges 
underwater. 

(8)  Moving,  removing,  damaging,  or 
possessing,  or  attempting  to  move. 


remove,  damage,  or  possess,  any 
Sanctuary  historical  resource. 

(9)  Anchoring  any  vessel  in  the 
Semctuary.  except  as  provided  in  this 
section,  when  responding  to  an 
emergency  threatening  life,  property,  or 
the  environment,  or  except  as  may  be 
permitted  by  the  Director. 

(b)  All  activities  currently  carried  out 
by  the  Department  of  Defense  within  the 
Sanctuary  are  essential  for  the  national 
defense  and,  therefore,  not  subject  to  the 
prohibitions  in  this  section.  The 
exemption  of  additional  activities 
having  significant  impacts  shall  be 
determined  in  consultation  between  the 
Director  and  the  Department  of  Defense, 

§  922.93     Permit  procedures  and  criteria. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  §922. 92(a)(1)  through  (9) 
if  conducted  in  accordance  with  scope, 
purpose,  manner,  terms  and  conditions 
of  a  permit  issued  under  this  section 
and  §922.48. 

(b)  Applications  for  such  permits 
should  be  addressed  to  the  Director, 
National  Marine  Sanctuarv  Program. 
ATTN:  Manager,  Gray's  Reef  National 
Marine  Sanctuan'.  10  Ocean  Science 
Circle,  Savannah.  GA  31411. 

(c)  The  Director,  at  his  or  her 
discretion  may  issue  a  permit,  subject  to 
such  terms  and  conditions  as  he  or  she 
deems  appropriate,  to  conduct  an 
activity  prohibited  by  §  922.92(a)(1) 
through  (9).  The  Director  must  also  find 
that  the  activity  will: 

(1)  Further  research  related  to  the 
resources  and  qualities  of  the  Sanctuar\': 

(2)  Further  the  educational,  natural,  or 
historical  resource  value  of  the 
Sanctuary; 

(3)  Further  salvage  or  recovery 
operations  in  connection  with  a  recent 
air  or  marine  casualty;  or 

(4)  Assist  in  managing  the  Sanctuary. 

(d)  The  Director  shall  not  issue  a 
permit  unless  the  Director  also  finds 
that: 

(1)  The  applicant  is  professionally 
qualified  to  conduct  and  complete  the 
proposed  activity; 

(2)  The  applicant  has  adequate 
financial  resources  available  to  conduct 
and  complete  the  proposed  activity; 

(3)  The  duration  of  the  proposed 
activity  is  no  Jonger  than  necessary  to 
achieve  its  stated  purpose; 

(4)  The  methods  and  procedures 
proposed  by  the  applicant  are 
appropriate  to  achieve  the  proposed 
activity's  goals  in  relation  to  the 
activity's  impacts  on  Sanctuary 
resources  and  qualities; 

(5)  The  proposed  activity  will  be 
conducted  in  a  manner  compatible  with 
the  primary  objective  of  protection  of 
Sanctuar>'  resources  and  qualities. 
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considering  the  extent  to  which  the 
conduct  of  the  activity  mav  diminish  or 
enhance  ,Sanc:tuary  resources  and 
qualities,  anv  indirect,  secondary  or 
cumulative  effects  of  the  activity,  and 
the  duration  of  such  effects: 

(ft)  The  proposed  activity  will  be 
conducted  in  a  manner  compatible  with 
the  value  of  the  Sanctuary  as  a  source 
of  recreation,  or  as  a  source  of 
educational  or  scientific  information 
considering  the  extent  to  which  the 
conduct  of  the  activity  may  result  in 
conflicts  between  different  users  of  the 
.Sanctuarv,  and  the  duration  of  such 
effects; 

(7)  It  is  necessary  to  conduct  the 
proposed  activity  within  the  Sanctuary 
to  achieve  its  purposes: 

(8)  The  reasonabiv  expected  end  value 
of  the  activity  to  the  furtherance  of 
Sanctuary  goals  and  purposes  outweighs 
anv  potential  adverse  impacts  on 
Sanctuary  resources  and  qualities  from 
the  conduct  of  the  activity;  and 

(9)  Other  matters  deemed  appropriate 
do  not  make  the  issuance  of  a  permit  for 
the  activitv  inappropriate. 

(e)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit  or  a  copy 
thereof  be  displaved  on  board  all  vessels 
or  aircraft  used  in  the  conduct  of  the 
activitv 

(f)  The  Director  shall,  intpralia.  make 
it  d  condition  of  any  permit  issued  that 
anv  data  or  information  obtained  under 
the  permit  be  made  available  to  the 
public. 

tg)  The  Director  may,  inter  alia,  make 
it  a  condition  of  any  permit  issued  to 
require  the  submission  of  one  or  more 
reports  of  the  status  and  progress  of 
such  activity. 

(h)  The  Director  may.  inter  alia,  make 
it  a  condition  of  any  permit  issued  that 
a  NOAA  official  be  allowed  to  observe 
anv  activitv  conducted  under  the  permit 
and/ or  that  the  permit  holder  submit 
one  or  more  reports  on  the  status, 
progress  or  results  of  anv  activity 
authorized  by  the  permit 

IFK  Dor  03-27237  Filed  10-30-03:  8:45  am] 

BILLING  CODE  3S10-NK-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 28203-02] 
RIN  1545-BA81 

Partnership  Transactions  Involving 
Long  Term  Contracts;  Correction 

AGENCY:  internal  Revenue  Ser\'ice  (IRS), 

Treasurv. 


ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  iTiis  document  contains  a 
correction  to  a  proposed  regulation  that 
was  published  in  the  Federal  Register 
on  May  15,  2002  (68  FR  465 IbJ,  relating 
to  parfnersHip  transactions  involving 
contracts  accounted  for  under  a  long 
term  contract  method  of  accounting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Probst  (202)  622-3060  (not  a 
to!!  free  numberl 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  460(of  the  Internal  Revenue 
Code. 


Need  for  Correction 

As  published,  the  proposed 
regulations  (REG-128203-02).  contains 
an  error  thait  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (REG-128203-02), 
which  are  the  subject  of  FR  Doc.  03- 
18484,  is  corrected  as  follows: 

On  page  46518,  column  1,  in  the 
preamble  under  the  paragraph  heading 
"2.  Contribution  of  a  Contract  to  a 
Partnership",  line  8  from  the  top  of  the 
column,  the  language  "to  the  contract, 
and  the  contributes  the"  is  corrected  to 
read  "to  the  contract,  and  then 
contributes  the". 

Cynthia  E,  Grigsby, 

Acting  Chief,  Publications  and  Regulations 

Branch.  Legal  Processing  Division,  Associate 

Chief  Counsel,  (Procedure  and 

Administration!. 

[FR  Doc.  0,3-27498  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4830-01-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Sender-Identified  Mail:  Enhanced 
Requirement  for  Discount  Rate 
Mailings    ■ 

AGENCY:  Pcjstal  Service. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  proposal  to  require 
enhanced  sender  identification  for  all 
discount  rate  mailings  published  in  the 
Federal  Register  on^October  21,  2003 
(Vol.  6H.  No.  203,  pages  60052-60054). 
is  withdrawn. 

DATES:  This  notice  is  effective  upon 
publication. 


FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Walker  (703)  292-3652. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  will  issue  a  further  notice 
regarding  this  proposal  at  a  later  date. 

Neva  R.  Watson. 

Attorney.  Legislative.  Office  of  Legal  Policy 

and  Ratemaking. 

(FR  Dnc.  03-27466  Filed  10-30-03;  8:45  am) 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  2  Docket  No.  PR11-267b:  FRL- 
7580-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  Puerto 
Rico 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  "State  Plan"  submitted  bv  the 
Commonwealth  of  Puerto  Rico  to  fulfill 
the  requirements  of  sections  lll(d)/129 
of  the  Clean  Air  Act  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
(CISWI)  units.  Specifically,  the  State 
Plan  that  EPA  is  proposing  to  approve, 
establishes  emission  limits  for  organics, 
carbon  monoxide,  metals,  acid  gases 
and  particulate  matter  and  compliance 
schedules  for  the  existing  ClSWl  units 
located  in  the  Commonwealth  of  Puerto 
Rico  which  will  reduce  the  designated 
pollutants.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  Puerto  Rico's 
State  Plan  submittal,  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  fnr  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EP.A 
receives  adverse  comments,  EP.A  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  The 
EPA  w^ill  not  institute  a  second 
comment  period  on  this  action.  .\n\ 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  1,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronicallv.  Written  comments 
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should  be  mailed  to  Raymond  Werner, 
Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor.  New  York,  New  York  10007- 
1856.  Electronic  comments  could  be 
sent  either  to  Werner.Raymond@epa.gov 
or  to  http-.f/vs-wvi-. regulations. gov,  which 
is  an  alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://i\^^'. regulations. gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
comments. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York. 
New  York  10007-1866. 

Environmental  Protection  Agency, 
Region  2,  Caribbean  Environmental 
Protection  Division.  Centro  Europa 
Building,  Suite  417,  1492  Ponce  De 
Leon  Avenue,  Stop  22,  San  Juan, 
Puerto  Rico  00907-4127. 

Puerto  Rico  Environmental  Quality 
Board,  National  Plaza  Building,  431 
Ponce  De  Leon  A\enue,  Hato  Rev, 
Puerto  Rico. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M 
Street.  S\V..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber.  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office.  290  Broadway.  25th 
Floor.  New  York.  New  York  10007- 
1866, (212)  637-3381  or 
Wieber.  Kirk&epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  October  14,  2003. 
Jane  M.  Kenny, 

Regional  Administrator.  Region  2. 

|FR  Doc.  03-2748,3  Filed  10-30-03;  8:45  am] 

BILLING  CODE  656(>-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  81 

[CA  106-FOA:  FRL-7580-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and 
Determination  of  Attainment  of  the  1- 
Hour  Ozone  Standard  for  the  San 
Francisco  Bay  Area.  California,  and 
Determination  Regarding  Applicability 
of  Certain  Clean  Air  Act  Requirements 

AGENCY:  tnvironmemai  Protection 
Ageni  y  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
determine  that  the  San  Francisco  Bav 
Area  has  attained  the  1-hour  ozone  air 
quality  standard  by  the  deadline 
required  by  the  Clean  Air  Act.  Based  on 
this  proposal,  we  also  propose  to 
determine  that  the  CAA's  requirements 
for  reasonable  further  progress, 
attainment  demonstrationrand 
contingency  provisions  are  not 
applicable  to  the  area  for  so  long  as  the 
Bay  Area  continues  to  attain  the  1-hour 
ozone  standard. 

DATES:  Comments  on  this  proposal  must 
be  received  by  December  1,  2003. 
ADDRESSES:  Please  address  your 
comments  to: 

Ginger  Vagenas,  Air  Planning  Office 
(AIR-2),  Air  Division.  U.S.  EPA,  Region 
9,  75  Hawthorne  Street,  San  Francisco, 
CA  94105-3901  or  e-mail  to 
vagenas.ginger@epa.gov,  or  submit 
comments  at  http:// 
mviv.  regula  tion  s  gov. 

Copies  of  the  docket  for  this 
rulemaking  are  available  for  public 
inspection  during  normal  business 
hours  at  EPA's  Region  9  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  \  agenas,  L'.S.  EPA  Region  9. 
at(415)  972-3964,  or 
vagenas. ginger^epa. gov 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  Attainment  Finding 

A.  Bay  Area's  Ozone  Designations  and 
State  Implementation  Plans 

B.  Clean  Air  Act  Provisions  for  Attainment 
Findings 

C.  Attainment  Finding  for  the  Bay  Area 

1.  Adequacy  of  the  Bay  Area  Ozone 
Monitoring  Network 

2.  Bav  .Area's  Ozone  Design  Value  for  the 
2001-2003  Period 

D.  Attainment  Findings  and 
Redesignations  to  Attainment 

n.  Applicability  of  Clean  Air  Act  Planning 
Requirements 
A,  EPA's  Policy  and  its  Legal  Basis 


1.  Reasonable  Further  Progress 

2.  Attainment  Demonstration 

3.  Contingency  Measures 

4.  Remaining  Nonattainment  Area  SIP 
Requirements 

B.  Effects  of  the  Proposed  Determination 
on  the  Bay  Area  and  Effects  of  a  Future 
Violation  on  this  Proposed 
Determination 

C.  Effect  of  the  Proposed  Determination  on 
Transportation  Conformity 

in.  Summary-  of  EPA  Actions 
IV.  Administrative  Requirements 

I.  Attainment  Finding 

A.  Bay  Area  s  Ozone  Designations  and 
State  Implementation  Plans 

When  the  Clean  Air  Act  (CAA) 
Amendments  were  enacted  in  1990, 
each  area  of  the  country  that  ^vas 
designated  nonattainment  for  the  1-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS),  including  the  San 
Francisco  Bay  Area  ("Bay  Area"),  was 
classified  by  operation  of  law  as 
marginal,  moderate,  serious,  severe,  or 
extreme  depending  on  the  severity  of 
the  area's  air  quality  problem,'  CAA 
sections  107(d)(1)(C)  and  181(a),  The 
Bay  Area  was  classified  as  moderate. 
See  56  FR  56694  (November  6.  1991). 

EPA  redesignated  the  Bay  Area  to 
attainment  in  1995,  based  on  then 
current  air  quality  data  (60  FR  27029, 
May  22,  1995),  and  subsequently 
redesignated  the  area  back  to 
nonattainment  without  classification  on 
July  10,  1998  (63  FR  37258),  following 
renewed  violations  of  the  1-hour  ozone 
standard.  Upon  the  Bay  Area's 
redesignation  to  nonattainment.  we 
required  the  State  to  submit  a  state 
implementation  plan  (SIP)  addressing 
applicable  CAA  provisions,  including  a 
demonstration  of  attainment  as 


'  The  1-hour  ozone  nonattainment  area  is  the 
"San  Francisco-Bay  Area."  which  comprises 
Alameda.  Contra  Costa.  Marin,  Napa,  San 
Francisco,  San  Mateo,  and  Santa  Clara  Counties, 
and  portions  of  Solano  and  Sonoma  Counties.  See 
40  CFR  81.305  (http:/ /www. access.gpo.gov/naTa/ 
cfr/cfrhlmI_00/Title_40/40cfr81^00.htmll. 

EP.^'s  1-hour  ozone  standard  of  0.12  ppm  was 
promulgated  in  1979  (44  FR  8202.  February  8. 
1979).  On  July  18.  1997,  we  promulgated  a  revised 
ozone  standard  of  0.08  ppm.  measured  over  an  8- 
hour  period.  In  general,  the  8-hour  standard  is  more 
protective  of  public  health  and  more  stringent  than 
the  1-hour  standard.  This  proposed  finding 
addresses  only  the  1-hour  standard.  Areas  will  be 
designated  attainment  or  nonattainment  for  the  8- 
hour  standard  in  2004 

Ground-level  ozone  can  irritate  the  respiratory 
system,  causing  coughing,  throat  irritation,  and 
uncomfortable  sensations  in  the  chest.  Ozone  can 
also  reduce  lung  function  and  make  it  more  difficult 
to  breathe  deeply,  thereby  limiting  a  person's 
normal  activity.  Finally,  ozone  can  aggravate 
asthma  and  can  inflame  and  damage  the  lining  of 
the  lungs,  leading  to  permanent  changes  in  lung 
function.  More  details  on  ozone's  health  effects  and 
the  ozone  NAAQS  can  be  foimd  at  the  following 
Web  site:  http://www.epa.gov/nn/naaqs/standards/ 
ozone/ s_o3_in  dex .  h  tml. 
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expeditinuslv  as  practicable  but  nci  later 
than  November  15.  2000. 

The  Bay  Area  Air  Quality 
Management  District  (BAAQMD).  along 
with  it.-;  (.o-lead  a^enries — the 
Metropolitan  Transportation 
Commission  and  the  Association  of  Bay 
Area  Governmcnt,s — prepared  a  1-hour 
ozone  attainment  plan,  which  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  August  13, 
1999.  On  September  ^0.  2001  (66  FR 
48340J.  we  approved  the  emissions 
inventories,  reasonable  further  progress 
(RFP)  provisions,  control  measure 
commitments,  and  contingency 
measures.  In  the  same  rulemaking,  we 
disapproved  the  remaining  portions  of 
the  SIP.  i.e..  the  attainment 
demonstration  and  reasonably  available 
control  measure  (RACM)  provision, 
issued  a  finding  that  the  area  failed  to 
attain  bv  the  applicable  deadline,  and 
set  a  new  attainment  deadline  of  "as 
e.xpeditiously  as  practicable"  but  no 
later  than  September  20,  2006. 

On  November  30.  2001.  CARB 
submitted  the  Bay  Area's  2001  Plan, 
addressing  the  new  attainment 
deadline.-  On  luly  16.  2003  (68  FR 
42174),  we  proposed  to  approve  the 
following  elemeots  of  the  2001  Plan: 
attainment  assessment,  motor  vehicle 
emissions  budgets,  and  commitments  to 
adopt  control  measures  and  to  adopt 
and  submit  a  plan  revision  by  April  15, 
2004,  based  on  new  modeling.  On  the 
same  date,  we  issued  an  interim  final 
determination  that  the  2001  Plan 
corrects  the  deficiencies  in  the  1999 
Plan,  thereby  staying  the  CAA  section 
179  offset  sanction  and  deferring  the 
imposition  of  the  highway  sanction 
triggered  bv  our  September  20,  2001 
disapproval.  68  FR  42172. 

On  October  16, '2003.  William  C. 
Norton.  Executive  Officer  of  the 
BAAQMD.  sent  a  letter  to  Catherine 
Witherspoon.  CARB  Executive  Officer, 
reporting  that  the  Bay  Area  has  attained 
the  national  1-hour  ozone  standard  and 
stating  that,  based  on  the  monitoring 
data,  a  finding  of  attainment  would  be 
appropriate.  Mr.  Norton  also  stated  that: 
"We  are  continuing  our  air  quality 
planning  and  rule  development  work  in 
order  to  achieve  additional  reductions 
in  ozone  precursor  emissions.  We  want 
to  reduce  local  ozone  and  transport,  and 
to  maintain  progress  toward  the  state 
standard.  The  District's  and  ARB's  staffs 
have  been  working  intensively  on  the 
modeling  and  rule  review  phases  of  our 


mid-course  review  for  the  2004  ozone 

planning  process." 

On  October  21.  2003,  CARB  formally 
requested  that  we  make  a  finding  of 
attainment  for  the  1-hour  ozone  NAAQS 
for  the  Bay  Area  (letter  from  Catherine 
Witherspoon  to  Wayne  Nastri.  Regional 
Administra,tor,  EPA  Region  9).  The 
CARB  letter  endorsed  the  BAAQMD's 
commitment  to  continue  to  reduce 
ozone  precursor  emissions  in  order  to 
ensure  progress  toward  attaining  the 
national  8-hour  ozone  standard  in  the 
Bay  Area  and  downwind  areas,  the  more 
protective  State  ozone  standard,  and  the 
national  fide  particulate  matter  (PM2.5) 
standards. 

B.  Clean  A^  Act  Provisions  for 
Attainmeni  Findings 

Under  CAA  section  181(b)(2)(A),  we 
must  determine  within  six  months  of 
the  applicable  attainment  date  whether 
an  ozone  nonattainment  area  has 
attained  the  standard,  basing  our 
determination  on  the  area's  design  value 
as  of  its  applicable  attainment  date. 
Although  the  Bay  Area  is  not  subject  to 
this  provision  and  the  attainment 
deadline  for  the  area  has  not  yet  been 
reached,  we  are  making  an  attainment 
finding  based  on  the  Bay  Area's  current 
air  quality  data  and  design  value,  which 
is  in  attaininent  of  the  1-hour  ozone 
NAAQS. 

The  l-haur  ozone  NAAQS  is  0.12 
ppm,  not  te  be  exceeded  on  average 
more  than  1  day  per  year  over  any  3- 
year  period.  40  CFR  50.9  and  appendix 
H.  Under  our  policies,  we  determine  if 
an  area  haS  attained  the  1-hour  standard 
by  calculating,  at  each  monitor,  the 
average  nianber  of  days  over  the 
standard  pjBr  year  during  the  preceding 
3-year  peribd. '  For  this  proposal,  we 
have  based  our  determination  of 
attainment  on  both  the  design  value  and 
the  average  number  of  exceedance  days 
per  vear  for  the  period  2001  through 
2003. 

The  des^n  value  is  an  ambient  ozone 
concentration  that  indicates  the  severity 
of  the  ozoije  problem  in  an  area  and  is 
used  to  determine  the  level  of  emission 
reductions  needed  to  attain  the 
standard,  ftiat  is,  it  is  the  ozone  level 
around  which  a  state  designs  its  control 


strategy  for  attaining  the  ozone 
standard.  A  monitor's  design  value  is 
the  fourth  highest  ambient 
concentration  recorded  at  that  monitor 
over  the  previous  3  vears.  An  area's 
design  value  is  the  highest  of  the  design 
values  from  the  area's  monitors.-^ 

We  make  attainment  determinations 
for  ozone  nonattainment  areas  using  all 
av'ailable.  quality-assured  air  quality 
data  for  the  current  or  applicable  3-year 
period."'  Consequently,  we  used  all  of 
the  2001,  2002.  and  2003  data  available 
to  determine  whether  the  Bay  Area 
attained  the  1-hour  ozone  standard  by 
the  end  of  the  2003  ozt}ne  season.  From 
the  available  air  quality  data,  we  have 
calculated  the  average  number  of  days 
over  the  standard  and  the  design  value 
for  each  ozcHie  monitor  in  the  Bay  Area 
nonattainment  area. 

C.  Attainment  Finding  for  the  Bay  Area 

1 .  Adequacy  of  the  Bay  Area  Ozone 
Monitoring  Network 

Determining  whether  or  not  an  area 
has  attained  under  CAA  section 
181(b)(1)(A)  is  based  on  monitored  air 
quality  data.  Thus,  the  \  alidity  of  a 
determination  of  attainment  depends  on 
whether  the  monitoring  network 
adequately  measures  ambient  ozone 
levels  in  the  area. 

We  evaluate  4  basic  elements  in 
determining  the  adequacy  of  an  area's 
ozone  monitoring  network.  The  network 
needs  to  meet  the  design  requirements 
of  40  CFR  part  58.  appendix  D;  the 
network  needs  to  utilize  monitoring 
equipment  designated  as  reference  or 
equivalent  methods  under  40  CFR  part 
53;  the  agency  or  agencies  operating  the 
equipment  need  to  have  a  quality 
assurance  plan  in  place  that  meets  the 


-  An  electronic  copy  of  the  plan  is  available  at 
htlpJ/www.baaqmd.gov/ planning/ 2001sip/ 
2001sip.htm  and  at  the  BAAQMD  offices  at  939 
Ellis  Street.  San  Francisco,  CA  94105. 


'  See  generiUy  57  FR  13506  (April  16,  1992)  and 
Meraoranduii  from  D.  Kent  Berry.  Acting  Director. 
Air  Quality  Management  Division,  EPA.  to  Regional 
Air  Office  Dilectors:  "Procedures  for  Processing 
Bump  Ups  and  Extensions  for  Marginal  Ozone 
Nonattainmetit  Areas."  February  3.  1994  (http:// 
iv\ynv.epa  .goJ\/Un/oQrpg/t  1  /memoran  da/ 
oJ)ump.pdf}\  While  explicitly  applicable  only  to 
marginal  arei)s,  the  general  procedures  for 
evaluating  attainment  in  this  memorandum  apply 
regardless  of^he  initial  classification  of  an  area 
because  all  foldings  of  attainment  are  made 
pursuant  to  tpe  same  procedures. 


■"  The  fourth  highest  value  is  used  as  the  design 
value  because  a  monitor  may  record  up  to  3 
exceedances  of  the  standard  in  a  3-year  period  and 
still  show  attainment,  since  3  exceedances  ovei  3 
years  would  average  1  day  per  year,  the  maximum 
allowed  to  show  attainment  of  the  1-hour  ozone 
standard.  If  the  monitor  records  a  fourth  exceedance 
in  that  period,  it  would  average  more  than  1 
exceedance  day  per  year  and  would  no  longer  show 
attainment.  Therefore,  if  a  state  can  reduce  the 
fourth  highest  ozone  value  to  below  the  standard, 
thus  preventing  a  fourth  exceedance,  then  it  will  be 
able  to  demonstrate  attainment. 

"'This  includes  all  data  that  are  available  from  the 
state  and  local/national  air  monitoring  station 
(SLANtS/NAMS)  network  as  submitted  to  EPA's 
Aerometric  Information  Retrieval  System-Air 
Quality  Subsystem  (AIRS-.AQS)  database  and 
certified  as  final.  Also  included  are  all  data 
available  to  EPA  from  special  purpose  monitoring 
(SPM)  sites  that  meet  the  requirements  of  40  CFR 
51  18.  See  Memorandum  dated  August  22.  1997. 
from  John  Seitz  to  Regional  Air  Directors,  entitled 
"Agency  Policy  on  the  I'se  of  Ozone  Special 
Piu-pose  Monitoring  Data"  (hUp://w\vw.epa.gov/ttn/ 
amlic/files/awbient/criteha/spms3.pdf).  Monitoring 
data  for  the  2003  ozone  season  must  be  certified  by 
the  BAAQMD  prior  to  publication  of  the  final 
attainment  finding. 
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requirements  of  40  CFR  part  58. 
appendix  A;  and.  for  urban  areas  with 
populations  greater  than  200.000.  at 
least  two  monitoring  sites  must  be 
designated  as  National  Air  Monitoring 
Stations  (NAMS).  The  ozone  network  in 
the  Bay  Area  meets  or  exceeds  these 
requirements  and  is  therefore  adequate 


for  use  in  determining  the  ozone 
attainment  status  of  the  area.^ 

2.  The  Bav  .Area's  Ozone  Design  Value 
for  the  2001-2003  Period 

We  have  listed  in  Table  1  the  design 
values  and  the  average  number  of 
excRedance  days  per  vpar  for  thp  2001 


to  2003  period  for  each  monitoring  site 
in  the  Bay  Area.  We  calculated  the 
design  values  following  the  procedures 
in  the  Laxton  memo.~  We  have  used  the 
established  rounding  conventions  set 
forth  in  our  guidance  documents  and 
regulations. 8 


Table  1.— Average  Number  of  i-Hour  Ozone  Exceedance  Davs  per  Year  and  Design  Values  by  Monitor  in 

The  Bay  Area.  2001-2003 


Bethel  Island  (SLAMS)  

Concord  (NAMS)   

Crockett  (SPM)  

Fairfield  (SLAMS)  

Fremont  (NAMS) 

Gilroy  (SLAMS)  

Hayward  (SLAMS)  

Livermore  (NAMS)  

Los  Gates  (NAMS)  

Napa  (SLAMS) 

OaKland  (SLAMS)  

Oakland— Fruitvale  (SPM)  .. 

Pittsburg  (SLAMS)  

Redwood  City  (SLAMS) 

San  Francisco  (SLAMS)  

San  Jose  Central  (SLAMS) 

San  Jose  East  , SLAMS) 

San  Leandro  (SLAMS)  

San  Martin  (SL\MS) 

San  Pablo  (SLAMS)  

San  Rafael  (SLAMS)  

Santa  Rosa  (SLAMS)  

Sunny,/ale  (SL^MS)  

Valiejo  (SLAMS)  


Average  number  of 

exceedance  days  per 

year 


Site  design  value 
(ppm) 


0.102 
0.106 
0.081 
0.101 
0.106 
0.116 
0.097 
0.123 
0.113 
0099 
0.069 
0.068 
0.103 
0.090 
0.061 
0.099 
0.091 
0.093 
0.115 
0.071 
0.077 
0.086 
0.096 
0.091 


Note:  Each  of  these  sites  is  operated  by  BAAQMD  All  data  are  reported  to  EPA's  AIRS-AQS  database. 


From  Table  1.  it  is  apparent  that  the 
highest  design  value  at  any  monitor,  and 
thus  the  design  value  for  the  Bav  Area. 
is  0.123  ppm  at  the  Livermore  site.  No 
monitor  in  the  Bav  Area  recorded  an 
average  of  more  than  1  exceedance  of 
the  1-hour  ozone  standard  per  vear 
during  the  2001  to  2003  period'. 

Because  the  area's  design  \'alue  is 
below  the  0.12  ppm  1-hour  ozone 
standard  for  the  2001  to  2003  period,  we 


"These  re<iuirements  are  addressed  in  "Svstem 
Audit  of  tile  .Ambient  Monitoring  Program  of  Bav 
Area  Air  Quality  Management  District,  November 
26-30.  2001."  The  system  audit  report  is  included 
in  the  docket  for  this  rulemaking. 

'See  memorandum.  William  G.  Laxton.  Director, 
Technical  Support  Division.  Office  of  Air  Quality 
Planning  and  Standards  to  Regional  Air  Directors. 
"Ozone  and  C^arbon  Monoxide  Design  Value 
Lalculations."  |une  18,  1990  I http i/'w^wt  .epa.gov/ 
oar/oaqps/grppnhk.''Iaxton.htmll. 

"Although  the  1-hour  ozone  NAAQS  itself 
includes  no  discussion  of  specific  data  handling 
conventions,  our  publicly  articulated  position  and 
the  approach  long  since  universallv  adopted  by  the 
air  quality  management  community  is  that  the 
interpretation  of  the  1-hour  ozone  standard  requires 
rounding  ambient  air  quality  data  consistent  with 
the  stated  level  of  the  standard,  which  is  0.12  parts 
per  million  Ippm)  40  CFR  50  9(a)  states  that:  "The 


propose  to  find  that  the  Bay  Area  has 
attained  the  1-hour  ozone  standard. 

D.  Attainment  Findings  and 
Redesignations  to  Attainment 

A  finding  that  an  area  has  attained  the 
1-hour  ozone  standard  does  not 
redesignate  the  area  to  attainment  for 
the  1-hour  standard  nor  does  it 
guarantee  a  future  redesignation  to 
attainment. 


level  of  the  national  1-hour  primary  and  secondary 
ambient  air  quality  standards  for  ozone  *   *   *  is 
0.12  parts  per  million.  *   *   •  The  standard  is 
attained  when  the  expected  number  of  days  per 
calendar  year  with  maximum  hourly  average 
concentrations  above  0.12  parts  per  million  *   *   * 
is  equal^T  or  less  than  1.  as  determined  by 
appendix  H  to  this  part."  (http:// 
a257.g.  akamaitech .  net/7/25  7/2422/08aug2003 1 600/ 
edcxket.access.gpo.gov/cfr_2003/julqtr/pdf/ 
40cfr50.9.pdf]  We  have  clearly  communicated  the 
data  handling  conventions  for  the  1-hour  ozone 
NAAQS  in  regulation  and  guidance  documents,  as 
discussed  below  In  the  1990  CAA  Amendments. 
Congress  expressly  recognized  the  continuing 
validity  of  EPA  guidance. 

As  early  as  1977,  EPA  issued  guidance  that  the 
level  of  our  NAAQS  dictates  the  number  of 
significant  figures  to  be  used  in  determining 
whether  the  standard  was  exceeded.  Guidelines  for 
the  Interpretation  of  Air  Quality  Standards,  OAQPS 


The  redesignation  of  an  area  to 
attainment  under  CAA  section 
107(d)(3)(E)  is  a  separate  process  from  a 
Finding  of  attainment.  Unlike  an 
attainment  finding  where  we  need  only 
determine  that  the  area  has  had  the  pre- 
requisite number  of  clean  years,  a 
redesignation  requires  multiple 
determinations.  Under  section 
107[dl(3)(E).  these  determinations  are: 


No.  1.2-008.  February  1977  (http://w%vw.epa  gov/ 
ttn/amtic/files/ambient/criteha/reldocs/ 12008- 
77  pdf).  In  addition,  the  regulations  governing  the 
reporting  of  annual  summary  statistics  from 
ambient  monitoring  stations  for  use  by  EPA  in 
determining  national  air  quality  status  clearly 
indicate  the  rounding  convention  to  be  used  for  1- 
hour  ozone  data.  "The  air  quality  concentraUon 
should  be  rounded  to  the  number  of  significant 
digits  used  in  specifying  the  concentration 
intervals  The  digit  to  the  right  of  the  last  significant 
digit  determines  the  rounding  process  If  this  digit 
is  greater  than  or  equal  to  5.  the  last  significant  digit 
is  rounded  up.  The  insignificant  digits  are 
truncated.  For  example.  100.5  ug/m3  rounds  to  101 
up/m3  and  0.1245  ppm  rounds  to  0.12  ppm  "  40 
CFR  part  58,  appendix  F.  2  Required  Information 
(http://www.access.gpo.gov/nara/cfr/cfrhtml_00/ 
Title_40/40cfr58_00.html). 
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1.  We  must  determine,  at  the  time  of 
the  redesignatinn.  that  the  area  has 
attained  the  relevant  NAAQS. 

2.  The  state  mu.st  have  a  fully 
approved  SIP  for  the  area. 

3.  We  must  determine  that  the 
improvements  in  air  quality  are  due  to 
permanent  and  enforceable  reductions 
in  emissiims  resulting  from 
implementation  of  the  SIP  and 
appiirable  federal  regulations  and  other 
permanent  and  enforceable  reductions. 

4  We  must  have  fully  approved  a 
maintenance  plan  for  the  area  under 
CAA  section  175A. 

5.  The  state-must  have  met  all  the 
nonattainment  area  requirements 
applicable  to  the  area. 

It  is  possible,  although  not  expected, 
that  the  Bay  Area  could  violate  the  1- 
hour  ozone  NAAQS  before  a 
maintenance  plan  is  adopted, 
submitted,  and  approved,  and  the  area 
is  redesignated  to  attainment.  If  such  a 
viniaticm  were  to  occur  after  our  finding 
of  attainment,  and  if  expedited 
implementation  of  contingency 
measures  were  to  prove  insufficient  to 
eliminate  future  violations,  we  believe 
that  issuance  of  a  SIP  call  under  section 
nO(k)(5)  would  be  an  appropriate 
response.  This  SIP  call  could  require  the 
State  to  submit,  by  a  reasonable 
deadline  not  to  exceed  18  months,  a 
revised  plan  demonstrating  expeditious 
aftainmont  and  c;omplying  with  other 
requirements  applicable  to  the  area  at 
the  time  of  this  finding. 

In  proposed  implementation  guidance 
for  the  8-hour  ozone  NAAQS.  we  have 
also  discussed  other  options  for  areas 
that  have  attained  the  1-hour  ozone 
standard  but  subsequently  violate  the  1- 
hour  N.AAQS  in  the  transition  period 
before  miplementation  of  the  8-hour 
ozone  SIP  provisions.  EPA"s  final 
guidance  may  establish  approaches  for 
ensuring  continued  clean  air  progress 
while  minimizing  any  inefficiencies  and 
diversions  of  air  (jualitv  planning 
resources. 

II.  Applicability  of  Clean  Air  Act 
Planning  Requirements 

A.  EPA  s  Policy  and  Its  Legal  Basis 

When  wp  redfsignated  the  Bay  Area 
back  to  nonattainment.  we  concluded 
that  the  Bay  Area  became  subject  to  the 
provisions  of  subpart  1  rather  than 
subpart  2  of  the  Clean  Air  Act.  63  FR 
37258  (July  10.  1998).  CAA  subpart  1  at 
section  172(c)  requires  states  to  submit 
plans  with  certain  revisions.  These 
provisions  include:  emissions 
inventories,  attainment  demonstration, 
reasonable  further  progress  (RFP), 
reasonablv  available  control  measures 


(RACM).  contingency  measures,  and 
new  source  review  (NSR). 

For  the  reasons  described  below  and 
discussed  in  our  Ozone  Clean  Data 
Policy,  we  believe  that  it  is  reasonable 
to  interpret  the  CAA  not  to  require  the 
3  provisions  discussed  below  for  ozone 
nonattainment  areas  that  are  determined 
to  be  meeting  the  1-hour  ozone 
standard.'' 


for 


1.  Reasonable  Further  Progress 

CAA  Section  171(1)  states  that, 
purposes  of  part  D  of  Title  I.  RFP 
"means  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  [Part  D] 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date."  Thus,  the  stated 
purpose  of  RFP  is  to  ensure  attainment 
by  the  applicable  attainment  date.  If  an 
area  has  in  fact  attained  the  standard, 
the  stated  purpose  of  the  RFP 
requirenient  will  have  already  been 
fulfilled.  '  ; 

Consetjuently,  we  do  not  believe  that 
a  state  needs  to  submit  revisions 
providing  for  the  further  emission 
reductiops  to  meet  the  RFP  provisions 
of  sectio^i  172(c)(2]  for  areas  meeting  the 
1-hour  ozone  standard.  We  note  that  we 
took  this  view  with  respect  to  the 
general  RFP  requirement  of  section 
172(c)(2Hn  our  "General  Preamble  for 
the  Interpretation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  at  57  FR 
13498  (April  16.  1992).  In  the  General 
Preamble,  we  stated,  in  the  context  of  a 
discussion  of  the  requirements 
applicable  to  the  evaluation  of  requests 
to  redesignate  nonattainment  areas  to 
attainment,  that  the  "requirements  for 
RFP  will  not  apply  in  evaluating  a 
request  for  redesignation  to  attainment 
since,  at  a  minimum,  the  air  quality  data 
for  the  area  must  show  that  the  area  has 
already  attained.  Showing  that  the  State 


'See  me$[ioranduni,  Johin  S.  Seilz,  Director, 
OAQPS.  E?A.  to  Regional  Air  Directors, 
"Reasonable  Further  Progress,  Attainment 
Demonstrations,  and  Related  Requirements  for 
Ozone  Nonattainment  Areas  Meeting  the  Ozone 
National  Apibient  Air  Quality  Standard."  May  10, 
1 995  Ihttps/www.epa.gov/ttn/oarpg/tl/ 
memorandti/cleanlS.pdf).  We  have  also  explained 
at  length  id  other  actions  our  rationale  for  the 
reasonableness  of  this  interpretation  of  the  Act  and 
incorporatt  those  explanations  by  reference  here. 
See  61  FR  J0458  (May  7, 1996)  (Cleveland-Akron- 
Lorrain,  Okio);  60  FR  36723  (July  18,  1995)  (Salt 
Lake  and  Davis  Counties,  l-'tah);  60  FR  37366  July 
20.  1995)  aiid  61  FR  31832-31833  (June  21.  1996) 
(Grand  Rapids.  MI);  and  65  FR  31859  (May  19. 
2000)  and  66  FR  29230  (May  30,  2001)  (Phoenix. 
Arizona).  Our  interpretation  has  also  been  upheld 
by  the  United  States  Court  of  Appeals  for  the  10th 
Circuit  in  Sierra  Club  v.  EPA,  99  F.3d  1551  (10th 
Cit.  1996)  [http://www.law.emory.edu/tOcircuH/ 
nov96/95-^541.wpd.htmD. 


will  make  RFP  towards  attainment  will, 
therefore,  have  no  meaning  at  that 
point."  (57  FR  13564.)  See  also 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  from 
John  Calcagni.  Director,  Air  Quality 
Management  Division,  to  Regional  Air 
Division  Directors.  September  4.  1992 
("Calcagni  memo")  (http:// 
v\'\u\'.epa.gov/ttn/ntuiqs/ozone/ 
o^onetpch/940904.pdf).  The  memo 
states  that  the  "requirements  for 
reasonable  further  progress  *    *   *  will 
not  apply  for  redesignations  because 
they  only  have  meaning  for  areas  not 
attaining  the  standard"  (page  6). 

2.  Attainment  Demonstration 

Analogous  reasoning  applies  to  the 
attainment  demonstration  requirement. 
Section  172(c)(1)  requires  that  a  state 
submit  a  SIP  revision  that  will  provide 
for  attainment  of  the  NAAQS.  If  an  area 
has  in  fact  monitored  attainment  of  the 
standard  based  on  existing  controls,  we 
believe  that  it  is  not  necessary  for  the 
state  to  make  a  further  submission 
containing  additional  measures  or 
demonstrations  to  show  attainment. 

This  belief  is  also  consistent  with  our 
interpretation  of  certain  section  172(c) 
requirements  in  the  General  Preamble  to 
Title  I,  where  we  stated  there  that  no 
other  measures  to  provide  for 
attainment  would  be  needed  by  areas 
seeking  redesignation  to  attainment 
since  "attainm.ent  will  have  been 
reached."  (57  FR  13564:  see  also 
Calcagni  memo  at  page  6.) 

Upon  attainment  of  the  NAAQS,  the 
focus  of  state  planning  efforts  shifts  to 
the  maintenance  of  the  NAAQS  and  the 
development  of  a  maintenance  plan 
under  section  175 A. 

3.  Contingency  Measures 

CAA  section  172(c)(9)  requires  a  state 
to  submit  contingency  measures  that 
will  be  implemented  if  an  area  fails  to 
make  RFP  or  fails  to  attain  by  the 
applicable  attainment  date.  We  have 
previously  interpreted  the  contingency 
measure  requirement  of  section 
172(c)(9)  as  no  longer  applying  once  an 
area  has  attained  the  standard  since 
those  "contingency  measures  are 
directed  at  ensuring  RFP  and  attainment 
by  the  applicable  date."  See  57  FR 
13564;  see  also  the  Calcagni  memo  at 
page  6. 

4.  Remaining  Nonattainment  Area  SIP 
Requirements 

A  number  of  CAA  subpart  1  SIP 
requirements  for  nonattainment  areas 
are  not  tied  to  whether  the  area  has 
attained  the  1-hour  standard.  The  State 
remains  obligated  to  submit  these 
requirements  for  the  Bay  Area  even  if 
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we  finalize  today's  proposed 
determination  that  the  area  has  attained 
the  1-hour  standard  and  that  the  CAA 
planning  requirements  discussed  above 
no  longer  apply  to  the  area.  These 
requirements  include:  A  current, 
comprehensive,  and  accurate  emission 
inventory  of  actual  emissions  (section 
172(c)(3)):  reasonable  available  control 
measures  (section  172(c)(1)):  and  an 
NSR  program  (sections  172(c)(5)  and 
173(a).  When  we  take  final  action  on 
this  finding  of  attainment,  we  intend  to 
take  final  action  on  the  2001  Plan, 
including  whether  the  emissions 
inventories  and  control  measures  in  the 
plan  satisf\'  the  applicable  subpart  1 
requirements.  We  have  previouslv  acted 
on  the  Bay  Area's  .NSR  program.  See.  for 
example,  65  FR  56284  (September  18. 
2000). 

B.  Effects  of  the  Proposed  Determination 
on  the  Bay  Area  and  Effects  of  a  Future 
Violation  on  This  Proposed 
Determination 

If  we  finalize  today's  proposed 
determinations  for  the  Bay  Area,  then 
the  State  will  no  longer  be  required  to 
submit  an  RFP  plan,  an  attainment 
demonstration,  or  contingencv  measures 
for  the  area.  Any  sanction  clocks  under 
CAA  section  179(a)  or  requirements  that 
we  promulgate  a  federal  implementation 
plan  under  CAA  section  110(c)  for  these 
SIP  requirements  are  suspended. 

The  suspension  of  the  requirement  to 
submit  these  SIP  revisions  and  the 
suspension  of  sanction  clocks/FIP 
requirements  will  exist  only  as  long  as 
the  Bay  Area  continues  to  attain  the  1- 
hour  ozone  standard.  If  we  subsequently 
determine  that  the  Bay  Area  has 
violated  the  1-hour  ozone  standard 
(prior  to  a  redesignation  to  attainment), 
the  basis  for  the  determination  that  the 
area  need  not  make  these  SIP  revisions 
would  no  longer  exist.  Thus,  a 
determination  ihat  an  area  need  not 
submit  these  SIP  revisions  amounts  to 
no  more  than  a  suspension  of  the 
requirement  for  so  long  as  the  area 
continues  to  attain  the  standard. 

Should  the  Bay  Area  begin  to  violate 
the  1-hour  standard,  we  will  notif\'  the 
State  that  we  have  determined  that  the 
area  is  no  longer  attaining  the  1-hour 
standard.  We  also  will  provide  notice  to 
the  public  in  the  Federal  Register,  and 
we  will  at  that  time  indicate  what 
pertinent  SIP  pro\isions  apply  and 
when  a  SIP  revision  addressing  those 
provisions  must  be  submitted. 

California  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58.  to  verif\'  the  attainment  status 
of  the  area.  The  air  qualitv  data  relied 
upon  to  determine  that  the  area  is 


attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance. 

C.  Effect  of  the  Proposed  Determination 
on  Transportation  Conformity 

CAA  section  176(c)  requires  that 
federally  funded  or  approved 
transportation  actions  in  nonattainment 
areas  "conform"  to  the  area's  air  qualitv 
plans.  Conformity  ensures  that  federal 
transportation  actions  do  not  worsen  an 
area's  air  quality  or  interfere  with  its 
meeting  the  air  quality  standards. 

One  of  the  primary-  tests  for 
conformity  is  to  show  that 
transportation  plans  and  improvement 
programs  will  not  cause  motor  vehicle 
emissions  higher  than  the  levels  needed 
to  make  progress  toward  and  to  meet  the 
air  quality  standards.  These  motor 
vehicle  emissions  levels  are  set  in  an 
area's  attainment,  maintenance  and/or 
RFP  demonstrations  and  are  known  as 
the  "transportation  conformity 
budgets." 

We  found  the  motor  vehicle  emissions 
budgets  in  the  2001  Plan  adequate  on 
February  14.  2002.  67  FR  8017 
(Februar>-  21.  2002).  A  finding  that  the 
Bay  Area  has  attained  the  1-hour 
standard  and  that  the  State  no  longer 
needs  to  submit  attainment  and  RFP 
demonstrations  will  not  affect  the 
continued  applicability  of  these 
budgets.  If  the  attainment  dem.onstration 
is  withdrawn,  however,  the  continued 
applicability  of  the  budgets  could  be 
affected. 

III.  Summary  of  EPA  Actions 

We  are  proposing  to  find  that  the  Bay 
Area  has  attained  the  1-hour  ozone 
NAAQS.  We  are  also  proposing  to 
determine  that  certain  CAA 
requirements  {RFP.  attainment 
assessment,  and  contingency  measures) 
no  longer  apply  to  the  Bay  Area  should 
the  attainment  finding  be  finalized. 

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  proposed  action  merely 
proposes  to  find  that  an  area  has 
attained  a  previously-established 
national  ambient  air  quality  standard 
based  on  an  objective  review  of 
measured  air  quality  data.  It  also 
proposed  to  determine  that  certain 


Clean  Air  Act  requirements  no  longer 
apply  to  the  Bay  Area  because  of  the 
attainment  finding.  If  finalized,  it  would 
not  impose  any  new  regulations, 
mandates,  or  additional  enforceable 
duties  on  any  public,  nongovernmental, 
or  private  entity.  Accordinglv.  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator^'  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule  does 
not  impose  any  additional  enforceable 
duty,  it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
betw-een  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,"  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
proposes  to  determine  that  an  area  has 
attained  a  Federal  standard  and  thus  is 
not  subject  to  certain  specific 
requirements,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  rule  also 
is  not  subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Envirormiental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
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272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  23.  2003. 
Deborah  lordan. 

Acting  Regional  Administrator.  Region  IX. 
[PR  Doc  03-27487  Filed  10-30-03;  8:45  am) 

BILLING  CODE  656&-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3144,  MB  Docket  No.  03-221.  RM- 
10796] 

Television  Broadcast  Service;  Tupelo, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KB 
Prime  Media  and  United  Television, 
Inc.  rfxjuesting  the  substitution  of 
channel  49  for  channel  35+  at  Tupelo, 
Mississippi.  T\'  Channel  49  can  be 
allotted  to  Tupelo  with  a  plus  offset  at 
reference  coordinates  33-55-37  N.  and 
88-33-36  W 

DATES:  Comments  must  be  filed  on  or 
before  December  8,  2003,  and  reply 
comments  on  or  before  December  23, 
2003 

ADDRESSES:  Th*'  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  {except  in 
hmadca:it  allotment  proceedings].  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6.  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
deliverv.  bv  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail.  The 
Commission's  contractor.  Natek,  Inc., 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretarv  at  236 
Massachusetts  Avenue.  NE..  Suite  110. 
Washington,  DC.  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 


before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554,  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  D.  Oxenford,  Shaw 
Pittman,  2300  N  Street,  NW., 
Washington,  DC  20037-1128  (Counsel 
for  KB  ftime  Media  LLC)  and  Marvin  J, 
Diamond.  Law  Offices  of  Marvin  J. 
Diamond,  PMB  365,  464  Common 
Street,  Belmont,  Massachusetts  02478 
(Counsel  for  United  Television.  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-221,  adopted  October  9,  2003.  and 
released  October  16,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  docoment 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  loQger  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73, 606(b).  the  Table  of 
Television  Allotments  under 
Mississippi,  is  amended  by  removing 
channel  35-i-  and  adding  channel  49-1-  at 
Tupelo. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman. 

Chief,  Video  Division.  Media  Rureau. 

|FR  Doc.  03-27429  Filed  10-30-03:  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3345,  MB  Docket  No.  03-224.  RM- 
10802] 

Digital  Television  Broadcast  Service; 
Knoxville,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  bv 
Knoxville  25,  LLC.  an  applicant  for 
channel  26  at  Knoxville.  requesting  the 
substitution  of  DTV  channel  7  for 
channel  26  at  Knoxville,  DTV  Channel 
7  can  be  allotted  to  Knoxville  at 
reference  coordinates  36-00-36  N.  and 
83-55-57  W,  with  a  power  of  55.  a 
height  above  average  terrain  HAAT  of 
367  meters. 

DATES:  Comments  must  be  filed  on  or 
before  December  18.2003.  and  reply 
comments  on  or  before  Januarv  2.  2004. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No,  97- 
113  (rel,  April  6.  1998),  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail.  The 
Commission's  contractor,  Natek,  Inc., 
will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m,  to  7  p,m.  All 
hand  deliveries  must  be  held  together 
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with  rubber  bands  or  fasteners.  Anv 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mad  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Prioritv  Mail  should  be 
addressed  to  445  12th  Street.  SVV.. 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretarv. 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Edward  S.  O'Neill.  Fletcher, 
Heald  &  Hildreth.  PLC.  11th  Floor.  1300 
North  17th  Street.  Arlington,  Virginia 
22209-3801  (Counsel  for  Tribune 
Broadcast  Holdings,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau.  (2U2)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-224.  adopted  October  23.  2003.  and 
released  October  27.  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street.  SW..  Room  CY-A257, 
Washington.  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington,  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.coin. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  sx 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows; 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

-Authority:  47  U  S.C.  154,  303.  334  and  336. 

§  73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Termessee 
is  amended  by  removing  TV  channel  26- 
at  Knoxville. 

§73.622     [Amended] 

3.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Tennessee  is  amended  by  adding  DTV 
chaimel  7  at  Knoxville. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-27431  Filed  10-30-03:  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3028.  MB  Docket  No,  03-213.  RM- 
10794] 

Television  Broadcast  Service;  Saranac 
Lake,  NY 

AGENCY:  Federal  Communications 

C^imimission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  bv 
Channel  61  Associates,  LLC,  requesting 
the  substitution  of  channel  40  for 
charmel  61-  at  Saranac  Lake,  New  York. 
TV  Channel  40  can  be  allotted  to 
Saranac  Lake  with  a  plus  offset  at 
reference  coordinates  44-09-35  N.  and 
74-28-34  W.  Since  the  community  of 
Saranac  Lake  is  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  has  been  obtained  for  this 
allotment, 

DATES:  Comments  must  be  filed  on  or 
before  December  1.  2003.  and  replv 
comments  on  or  before  December  16, 
2003, 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  m 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  tn  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6,  1998),  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 


U.S.  Postal  Service  mail.  The 
Commission's  contractor,  Natek,  Inc., 
will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE,,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Prioritv  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445' 12th  Street.  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretarv. 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lara  S.  Meisner,  Shaw 
Pittman,  2300  N  Street,  NW., 
Washington,  DC  20037-1128  (Counsel 
for  Channel  61  Associates.  LLC). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthdi,  Media  Bureau.  i202J  418- 
1600 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  oi  the  Commissions  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-213,  adopted  October  2,  2003.  and 
released  October  9,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint^aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
Sep  47  CFR  l,1204(^b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1415  and  1  420. 
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List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reanons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  and 
336 

§73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of 
T'^levision  .Mlotments  under  New  York, 
is  amended  by  removing  channel  61- 
tind  adding  channel  40+  at  Saranac 
Lake. 

Federal  Cxjmmunirations  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division.  Media  Bureau. 

(FR  Dot    03-27430  Filed  10-30-03:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1835  and  1852 
RIN  2700-AC64 

Research  and  Development  Abstracts 

AGENCY:  Natiuiidl  .Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  to 
amend  the  NASA  FAR  Supplement 
(NFS)  to  include  a  requirement  for  the 
electronic  submission  of  abstracts  of  the 
planned  research  to  be  conducted  under 
contracts  containing  research  and 
development  (R&D)  effort  valued  at  over 
S2.5,O00.  This  requirement  is  being 
established  to  support  NASA's 
implementation  of  section  207(g)  of  the 
E-Government  Act  of  2002  that 
mandates  the  development  and 
maintenance  of  a  repository  that 
integrates  information  on  research  and 
development  funded  by  the  Federal 
Government.  This  proposed  rule  would 
help  improve  access  to  information  on 
NASA  funded  research  and 
development  activities,  thus  providing 
public  and  private  research  managers 
improved  capabilityjor  R&D  program 
planning. 

DATES:  Comments  should  be  submitted 
on  or  before  December  30.  2003. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Thomas 
Sauret,  NASA  Headquarters,  Office  of 


Procurement.  Contract  Management 
Division  (Code  HK).  Washington.  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to: 
Thomas.B.Sauret@nasa.gov. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  document. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Agency  representative  named 
in  the  preceding  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Sauret.  Code  HK.  (202)  358- 
1068.  e-mail: 
Thomas.B.Sauret@nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  would  add  a  new- 
section  1835.003-70,  NASA  Research 
and  Development  (R&D)  Abstracts,  and 
a  related  clause,  1852.235-75,  NASA 
Research  and  Development  (R&D) 
Abstracts.  The  new  clause  provides  for 
the  collection  of  abstracts  or  summaries 
for  NASA  funded  awards  with  R&D 
effort  greater  than  $25,000.  The 
requirements  of  section  207(g)  of  the  E- 
Govemment  Act  of  2002  (Pub.  L.  107- 
347)  provide  the  basis  for  this  change. 
Section  207(g)  mandates  the 
development  and  maintenance  of  a 
repository  that  integrates  information  on 
research  and  development  funded  by 
the  Federal  Government.  In  furtherance 
of  that  requirement.  NASA  has 
developed  a  Web-based  database  system 
to  collect  summaries  or  abstracts  for  all 
the  Agency's  procurements  containing 
research  and  development  effort  valued 
over  S25,G00.  For  procurements  that 
include  a  combination  of  R&D  with 
other  types  of  services  and  supplies, 
submission  of  an  abstract  would  be 
required  only  when  the  value  of  the 
R&D  portion  of  the  acquisition  exceeds 
$25,000.  A  NASA  Web  site  (Abstract 
Collection  and  Transmittal  System 
(ACTS),  http://proposals.hq.nasa.gov/ 
acts/)  has  been  established  for  recipients 
of  NASA  R&D  contracts  to  enter  their 
abstract  data.  ACTS  will  transfer 
submitted  abstracts  to  a  government- 
wide  database  sponsored  by  the 
National  Science  Foundation  (NSF).  The 
NSF  sponsored  government-wide 
database  is  available  to  other  agencies 
and  to  the  public.  NASA's  ACTS 
database  is  designed  only  as  a  collection 
and  transmittal  tool  and  will  not  be 
open  to  the  general  public. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 


entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et.  seq.).  because  the  administrative 
costs  associated  with  the  one  time 
submission  of  the  R&D  abstract  is  not 
expected  to  exceed  the  micro-purchase 
threshold  and  should  be  included  in  the 
contract  price. 

C.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contain.s 
information  collection  requirements.  As 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507  (d)).  NASA 
has  submitted  a  copy  of  the  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  between  30 
and  60  days  after  publication  f)f  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  regarding 
this  information  collection  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  publication 
of  this  notice.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations.  All  comments 
regarding  this  information  collection 
should  be  sent  to:  Desk  Officer  for 
NASA;  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10236, 
New  Executive  Office  Building: 
Washington.  DC  20503. 

Collection  of  Information:  NASA 
Research  and  Development  Abstracts 
Collection 

The  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be  1,500 
hours.  The  estimated  burden  has  been 
calculated  as  follows: 

Responses  3000 

Hours  per  rpsponse  ....     x     0.5  (30  min.) 

Annual  reporting  bur-       1500  hours 
den. 

The  estimated  number  of  responses 
shown  above  is  the  total  number  of 
NASA  research-related  contracts 
awards,  as  well  as  awards  made  through 
grants  and  agreements.  This  estimate 
reflects  the  combined  paperwork 
clearance  request  the  Agency  is 
submitting  to  OMB. 

List  of  Subjects  in  48  CFR  Parts  1835 
and  1852 

Government  procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1835  and 
1852  are  proposed  to  be  amended  as 
follows: 


Federal  Register    Vol    68.  No.  211  /  Friday,  October  31.  2003    Proposed  Rules 


62049 


1.  The  duthontv  (  itation  for  48  CFR 
Parts  183.5  and  1852  continues  to  read 
as  follows; 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Section  1835.003-70  is  added  to 
read  as  follows: 

1835.003-70     NASA  Research  and 
Development  (R&D)  Abstracts. 

(aj  The  E-Government  Act  of  2002 
(Pub.  L.  No.  107-347)  mandates  the 
development  and  maintenance  of  a 
repository  that  integrates  information  on 
research  and  development  funded  by 
the  Federal  Government.  In  support  of 
that  requirement.  NASA  will  collect 
research  abstracts  and  forward  them  to 
an  appropriate  central  repository-  where 
they  will  be  available  for  use  bv 
government  agencies  and  other  users. 

(b)  Information  on  R&D  awards 
subject  to  the  clause  at  1852.235-75, 
NASA  Research  and  Development 
(R&D)  Abstracts,  including  contractor 
name  and  contract  number,  shall  be 
automaticallv  entered  by  NASA  into  the 
NASA  R&D  Abstract  Collection  and 
Transmittal  System  (ACTS)  database  on 
a  monthly  basis.  The  database  mav  be 
accessed  via  the  Web  site  listed  in  the 
clause.  Contracting  officers  shall  check 
the  Web  site  to  determine  if  the  selected 
contractor  is  listed  as  an  entity  already 
registered  in  the  ACTS  database.  If  the 
contractor  is  registered,  then  no  further 
action  bv  the  contracting  officer  is 


required.  If  the  contractor  is  not  already 
registered  in  ACTS,  the  contracting 
officer  must  obtain  from  their  Center 
ACTS  point  of  contact  a  new  ACTS  user 
identification  and  password  for  the 
selected  contractor.  The  contracting 
officer  shall  provide  the  user 
identification  and  password  to  the 
contractor, 

3.  Section  1835.070  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1835.070     NASA  contract  clauses  and 
solicitation  provision. 

***** 

(f)  The  contracting  officer  shall  insert 
the  clause  at  1852.235-75,  NASA 
Research  and  Development  (R&D) 
Abstracts,  in  all  contracts  that  include 
research  and  development  effort  that 
exceeds  $25,000.  This  requirement  does 
not  apply  to  intragovemmental 
transfers. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852,235-75  is  added  to 
read  as  follow? 

1852,235-75     NASA  Research  and 
Development  (R&D)  Abstracts, 

As  prescribed  in  1835.070(f),  insert 

the  following  clause: 

NASA  Research  and  Development  (R&D) 
Abstracts 

(XX/XX) 

(a)  The  Contractor  shall,  within  60  days 
after  avvrard  (or  30  days  after  the  award 


information  is  entered  into  the  NASA  R&D 
Abstract  Collection  and  Transmittal  Svstem 
(ACTS)  database,  whichever  is  later),  enter  a 
summary  or  abstract  of  the  research  and 
development  activity  to  be  conducted  under 
this  contract  into  the  ACTS  database.  The 
database  may  be  accessed  at  the  following 
LUL:  http://proposals.hq.nasa.gov/acts/. 

(b)  The  abstract  should  range  from  250  to 
500  words  in  length.  The  abstract  will  be 
made  available  to  the  public  without 
restrictions;  therefore,  caution  is  advised 
against  inclusion  of  any  material  for  which 
dissemination  in  the  public  domain  may  be 
prohibited  such  as  trade  secrets,  proprietary 
information  or  export  controlled  information. 

(c)  The  abstract  and  other  pertinent  award 
information  will  be  included  in  a  database  of 
R&D  abstracts  from  across  the  Federal 
Government.  The  government-wide  database 
will  include  abstracts  and  other  information 
concerning  awards,  such  as  the  dollar  value 
and  estimated  completion  date.  The 
government-wide  database  will  be  accessible 
to  other  government  agencies  and  private 
organizations  and  will  allow  entities  to 
search  the  database  for  a  variety  of 
information  regarding  current  research 
awards.  The  NASA  ACTS  database  will  not 
be  searchable  by  the  general  public. 

(d)  Access  to  the  NASA  ACTS  database 
requires  user  identification  and  a  password 
to  ensure  that  only  authorized  personnel 
enter  abstract  information.  The  Contracting 
Officer  will  provide  instructions  regarding 
user  identification  and  password  access  if  the 
Contractor  does  not  already  possess  an  ACTS 
identification  and  password. 

\¥K  Doc  03-27492  Filed  10-30-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Public  Meetings  of  the  Black  Hills 
National  Forest  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting 
postponement. 


summary:  The  November  19  meeting  of 
Black  Hills  National  Forest  Advisor\' 
Board  (NFAB)  has  been  postponed  until 
December  3,  2003  The  proposed  agenda 
includes  advisement  on  last  month's 
presentation  concerning  forest  health 
and  fuels  and  ongoing  discussion  of 
fuel-load  reduction.  The  meeting  is 
open  and  members  of  the  public  may 
attend  any  part  of  the  meeting. 
DATES:  Wednesday.  December  3,  2003 
from  1  to  5  p.m. 

ADDRESSES:  SDSU  West  River  Ag 
Center,  1905  Plaza  Boulevard.  Rapid 
City.  SD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Carroll,  Black  H'Us  National 
Forest,  25041  North  Highwav  lb,  Custer. 
SD  57730,  (605)  673-9200. 

Dated  October  22.  200.^. 
Brad  Exton, 

Black  Hills  National  Forest  Supervisoc 
IFR  Doc.  03-27427  Filed  10-30-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Ser\ice,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  Meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
LavkT  106-393)  the  Sierra  National 


Forest's  Resource  Advisory  Committee 
for  Madera  County  will  meet  on 
Monday.  November  10,  2003.  The 
Madera  Resource  Advisory  Committee 
will  meet  at  the  Yosemite  Bank, 
Oakhurst,  CA.  The  purpose  of  the 
meeting  is:  review  new  RAC  proposals, 
review  progress  of  FY  2002  accounting, 
review  new  Forest  Service  Region  5 
RAC  website,  decision  on  Madera 
County  RAC  Mission  Sub-committee 
proposal,  report  on  trails  project  field 
review,  and  voting  procedures  proposal 
update. 

DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday,  November  10,  2003.  The 
meeting  will  be  held  from  7  p.m.  to  9 
p.m. 

ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Yosemite 
Bank,  40061  Highway  40,  Oakhurst,  CA 
93644. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA 
93643,  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include;  (1)  Review 
new  RAC  proposals,  (2)  review  progress 
of  FY  2002  accounting,  (3)  review  new 
Forest  Service  Region  5  RAC  website, 
(4)  decision  on  Madera  County  RAC 
Mission  Sub-committee  proposal,  (5) 
voting  procedures  proposal  update. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  October  24,  2003. 
David  W  Martin, 

District  Ranger. 

(PR  Doc.  03-27425  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-930-6333  DT] 

Notice  of  Availability  (NOA)  of  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  the  Clarification 
of  Language  in  the  1994  Record  of 
Decision  for  the  Northwest  Forest 
Plan;  National  Forests  and  Bureau  of 
Land  Management  Districts  Within  the 
Range  of  the  Northern  Spotted  Owl 
(Proposal  To  Amend  Wording  About 
the  Aquatic  Conservation  Strategy); 
Western  Oregon  and  Washington,  and 
Northwestern  California 

AGENCY:  Forest  Service.  USDA;  Bureau 
of  Land  Management.  USDI. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDI  Bureau  of  Land 
Management  and  the  USDA  Forest 
Service  have  prepared  a  FSEIS  to 
consider  an  amendment  of  selected 
portions  of  the  Aquatic  Conservation 
Strategy  (ACS)  (part  of  the  Northwest 
Forest  Plan)  to  clarify'  guidance 
intended  to  protect  and  restore 
watersheds.  The  Secretaries  of 
Agriculture  and  the  Interior  propose 
limited  changes  to  language  about  how 
to  demonstrate  that  projects  follow  the 
ACS.  Projects  needed  to  achieve 
Northwest  Forest  Plan  goals  have  been 
delayed  or  stopped  due  to 
misapplication  of  certain  passages  in  the 
ACS.  The  agencies  are  responding  to  the 
underlying  need  for  increased  agency 
success  in  planning  and  implementing 
projects,  to  the  extent  that  the  current 
wording  has  hindered  the  agencies' 
ability  to  follow  Northwest  Forest  Plan 
principles  and  achieve  its  goals.  The 
goals  of  the  Northwest  Forest  Plan 
cannot  be  achieved  without  project 
implementation.  Copies  of  the  FSEIS 
may  bo  requested  from  the  address 
below  or  access  on  line  at  bttp:/// 
MTvw.  reo.gov/acs/. 

DATES:  Publication  of  the  Environmental 
Protection  Agency  (EPA)  Notice  of 
Availability  and  filing  of  the  FSEIS  in 
the  Federal  Register  initiates  a  30-day 
review  period.  Comments  will  be 
accepted  at  the  addresses  below. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
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your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses  will  be  made  available  for 
public  inspection  in  their  entiretv.  No 
public  meetings  have  been  scheduled. 
ADDRESSES:  To  request  copies  of  the 
document,  add  your  name  to  the 
mailing  list,  or  submit  written 
comments.  Contact;  ACS  EIS.  333  SW. 
First  Avenue,  P.O.  Box  3623.  Portland, 
Oregon  97208;  FAX;  (503J  326-2396 
(please  address  fax  to  "ACS  EIS"). 
FOR  FURTHER  INFORMATION  CONTACT: 
loyce  Casey;  phone  (503) 326-2430;  E- 
mail:  jcaseyOWfs.fed.us  or  Leslie 
Frewing-Runyon;  phone  (503)  808- 
6088;  E-mail:  Ifrewinffaor.hlm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  amendment  would  make 
limited  changes  to  language  within 
Attachment  A  of  the  1994  Record  of 
Decision  (ROD)  for  the  Northwest  Forest 
Plan.  These  changes  would  amend 
Forest  Service  and  Bureau  of  Land 
Management  plans  throughout  the 
Northwest  Forest  Plan  area  The  limited 
changes  clarify'  that  the  proper  scale  for 
federal  land  managers  to  evaluate 
progress  toward  achievement  of  the  ACS 
objectives  is  the  fifth-field  watershed 
and  broader  scales.  The  changes  would 
also  document  requirements  for  land 
managers  to  demonstrate  that  projects 
follow  the  ACS.  It  would  remove  the 
expectation  that  all  projects  must 
achieve  all  ACS  objectives,  but  would 
reinforce  the  role  of  watershed  analvsis 
in  providing  context  for  project 
planning.  Current  land  allocations, 
standards  and  guidelines,  and 
Northwest  Forest  Plan  goals  and 
objectives  would  be  retained. 

Three  alternatives  are  considered  in 
the  FSEIS:  No  Action,  the  Proposed 
Action,  and  Alterative  A.  The  No  Action 
Alternative  would  not  change  existing 
language  within  the  ACS.  The  Proposed 
Action  and  Alternative  A  would  make 
limited  changes  to  clarify^ 
documentation  requirements. 
Alternative  A  is  the  Preferred 
Alternative.  If  the  Preferred  Alternative 
is  approved,  implementation  of  the 
range  of  projects  envisioned  under  the 
Northwest  Forest  Plan  would  be  more 
likely.  Land  managers  would  more 
successfuUv  demonstrate  that  projects 
follow  the  ACS. 

The  Secretaries  of  Agriculture  and  the 
Interior  propose  limited  changes  to 
language  about  how  to  implement  the 
ACS.  The  ACS  is  intended  to  maintain 
and  restore  the  ecological  health  of 


watersheds  and  aquatic  ecosystems 
within  the  Northwest  Forest  Plan  area. 
The  ACS  includes  language  that  has 
been  interpreted  to  mean  that  decision- 
makers must  demonstrate  that  a 
proposed  project  will  attain  all  of  the 
ACS  objectives.  These  objectives  were 
never  intended  to  be  site-specific 
standards:  rather,  they  were  intended  to 
be  achieved  at  the  fifth-field  watershed 
scale  and  broader,  over  the  long  term. 
Confusion  related  to  the  existing 
language  has  hindered  federal  land 
managers'  ability  to  plan  and  implement 
projects  needed  to  achieve  Northwest 
Forest  Plan  goals. 

Readers  should  note  that  the  Secretary 
of  Agriculture  and  the  Secretarv  of  the 
Interior  are  the  responsible  officials  for 
this  proposed  action.  Therefore,  no 
administrative  review  ("appeal") 
through  the  Forest  Service  will  be 
available  on  the  ROD  under  36  CFR  217. 
and  no  administrative  re\iew 
("protest")  through  the  Bureau  of  Land 
Management  will  be  available  on  the 
ROD  under  43  CFR  1610.5-2.  Because 
there  is  no  administrative  review  of  the 
decision,  the  ROD  will  not  be  signed 
until  30  days  after  the  EPA  Notice  of 
Availability  for  the  FSEIS  appears  in  the 
Federal  Register. 

Dated:  October  22.  2003. 

Charles  E.  Wassinger. 

Associate  State  Director,  Oregon/Washington 
State  Office. 

Michael  Ash. 

Deputy  Regional  Forester,  Pacific  Northwest 
Region. 

[PR  Doc.  03-27304  Filed  10-30-03;  8:45  am] 

BILUNG  CODE  4310-33-f> 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Brazos  Electric  Power  Cooperative, 
Inc.;  Notice  of  Availability  of  a  Finding 
of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service,  USDA, 
ACTION:  Notice  of  availability  of  a 
finding  of  no  significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 

the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
in  connection  with  possible  impacts 
related  to  the  construction  and 
operation  of  a  500  megawatt  combined- 
cycle  combustion  turbine  generation 
facility  proposed  by  Brazos  Electric 
Power  Cooperative  (Brazos),  of  Waco. 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  E  Rankin.  Environmental 
Protection  Specialist.  RUS.  Engineering 
and  Environmental  Staff.  Stop  1571. 


1400  Independence  Avenue,  SW., 
Washington.  DC  20250-1571,  telephone: 
(202)  720-1953  ore-mail: 
dennis.rankin@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Brazos  is 
proposing  to  construct  a  500  MW  gas- 
fired  combined-cycle  electric  generation 
station  near  Joplin  in  Jack  County, 
Texas.  The  project  will  consist  of  two 
combustion  turbines  and  heat  recovery 
steam  generators  and  one  steam  turbine 
with  a  water-cooled  steam  surface 
condenser.  Associated  facilities  include 
the  construction  of  a  gas  pipeline,  water 
and  wastewater  pipelines  and  a  138  kV 
electric  transmission  line.  Some  other 
transmission  facilities  in  the  area  will  be 
upgraded.  RUS  may  provide  financing 
assistance  for  this  project. 

Based  on  its  environmental  and 
engineering  assessment  of  the  project, 
RUS  has  concluded  that  the 
construction  and  operation  of  the 
proposed  facilities  would  have  no 
significant  impact  to  the  quality  of  the 
human  environment.  Therefore,  RUS 
will  not  prepare  an  environmental 
impact  statement  for  its  action  related  to 
this  project. 

Copies  of  the  FONSI  are  available  for 
review  at.  or  can  be  obtained  from.  RUS 
at  the  address  provided  herein. 

Dated:  October  28,  2003. 
Blaine  D.  Stockton. 

Assistant  Administrator,  Electric  Program. 

Rural  Utilities  Service. 

IFR  Doc.  03-27473  Filed  10-30-03;  8:45  am) 

BILLING  CODE  3410-15-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List:  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies 

EFFECTIVE  DATE:  November  JO.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia,  22202-3259. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

(hi  August  9.  August  29.  and 
September  5,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  PR  47292,  51961/51962.  and  52739/ 
52740)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
(jualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
ser\ices  listed  below  are  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2  4, 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  ha\e  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  ser\ic:es  to  the 
Go\ernment. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  ser\"ic^.'s  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objecti\'es  of  the  Javits-Wagner- 
O'Day  Act  (41  U,S,C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
and  services  are  added  to  the 

Procurement  List: 

Products 

Pmciiu     V.S.V  C  Shell  GD  Cases 
7(j4,-i-(J0-\IB-0181— Clear 
7045-  'O-N'IB-0189— .5  Colors 
NPA:  V\o  raft  Inc. — Wisconsin  Enterprises 

for  the  BHnd.  Milwaukee.  Wisconsin. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center.  New  York, 
New  York. 
Product/\'S\:  Envelope,  Inter-Departmental, 
Colored 
7530-01^98-1086— Blue  Kraft 
7,530-01^98-1088— Yellow  Kraft 
7530-01-498-1089— Red  Kraft 
\'PA:  Gateway  Community  Industries,  Inc., 
Kingston.  New  York. 


Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York. 

NY. 
Product/NSN:  H20range2 
7930-00-NIB-0163— Ultimate  Cleaner/ 

Degreaser 
793O-O0-NIB-03  26— Concentrate  117 

Cleanw/Degreaser 
930-O0-NIB-O327— Grout  Safe 
7930-00-NIB-0341— Crystal  Carpet 

Concentrate 
7930-O0-NIB-0342— Quick  Spot  Crystal 

Carpet  Spot  Remover 
7930-00-NIB-0353— Mineral  Shock 

Cleaner 
NPA:  Blind  Industries  &  Services  of 

Maryland.  Baltimore,  Maryland. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  Ybrk. 
Product/NSN:  Lighted  Baton 
6260-0  O-NIB-0005— Amber 
6260-00-NIB-O006— InfraRed 
6260'ktO-NIB-0008— Red 
6260-00*NIB-0009— Green 
6260-00-NIB-OOlO— Blue 
6260-00*NIB-001 1— Amber/Red 
NPA:  L.C,  bidustries  For  The  Blind,  Inc, 

Durhati,  North  Carolina. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York. 

New  Yjork. 
Product/t^SN:  Maritime  Load  Carriage 
System  Kit  (MLCS) 

8415-0O*NSH-O658 
NPA:  Chaulauqua  County  Chapter.  NYSARC. 

JamestDwn.  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center,  Natick, 

Massachusetts. 
Product/N$N:  Skilcraft  SAVVY  Cleaning 

Products 
7930-00-NIB-0080— SKILCRAFT  SAVVY 

Green  Plus — 1  gallon 
7930-00-N1B-0081— SKILCRAFT  SAVVY 

Green  Plus — 5  gallon 
7930-00-NIB-0082— SKILCRAFT  SAVVY 

Green  Plus — 55  gallon 
7930-00-NIB-0152— SKILCRAFT  SAVVY 

Unreal  Spot  Remover — 32  ounce 
7930-00-NIB-0 153— SKILCRAFT  SAVVY 

Unreal  Spot  Remover — 1  gallon 
7930-00-NIB-0154— SKILCRAFT  SAVVY 

Unreal  Spot  Remover — 5  gallon 
7930-00-N1B-0155— SKILCRAn'  SAVVY 

Unreal  Spot  Remover — 55  gallon 
7930-OO^NIB-0 156— SKILCRAFT  SAVVY 

Non  Acid  Bathroom  Cleaner — 32  ounce 
7930-OOi-NIB-0 158— SKILCRAFT  SAVVY 

Non  Acid  Bathroom  Cleaner — 5  gallon 
7930-00-NIB-Ol  59— SKILCRAFT  SAVVY 

Non  Acid  Bathroom  Cleaner — 55  gallon 
7930-CO-NIB-Ol  73— SKILCRAFT  SAVVY 

Green  Plus — 32  ounce 
7930-00-NIB-0183— SKILCRAFT  SAVVY 

Green^32  ounce 
7930-00-NIB-0184— SKILCRAFT  SAVVY 

Green — 5  gallon 
7930-0(KNIB-0185— SKILCRAFT  SAVVY 

Green— 1  gallon 
7930-00-NIB-Ol 89— SKILCRAFT  SAVVY 

Green— 55  gallon 
NPA:  Sus(^ehanna  Association  for  the  Blind 

and  Visually  Impaired,  Lancaster, 

Pennsylvania, 
Contract  Activity:  Office  Supplies  &  Paper 


Products  Acquisition  Center,  New  York, 

New  York, 
Product/NSN:  Stand  Up — Vertical  Grip 

Stapler 
7520-00-NSH-0200 
NPA:  The  Arc  of  Bergen  and  Passaic 

Counties,  Inc.,  Hackensack.  New  Jersey. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York, 
Product/NSN:  Staple  Remover 

7520-00-162-6177 
NPA:  The  Arc  of  Bergen  and  Passaic 

Counties,  Inc..  Hackensack.  New  Jersey. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, . 

New  York. 

Services 

Service  Type/I^cofion;  Custodial  Services 
VA  Outpatient  Clinic,  Daytona  Beach, 

Florida 
,VPA:  ACT  CORP.,  Daytona  Beach.  Florida. 
Contract  Activity:  North  Florida/South 

Georgia  Veterans  Health  System, 

Gainesville,  Florida. 
Service  Type/Location:  Duplication  and  Copy 

Machine  Operation 
GSA  10  Causeway  Street,  9th  Floor, 

Boston,  Massachusetts 
NPA:  Morgan  Memorial  Goodwill  Industries, 

Boston.  Massachusetts, 
Contract  Activity:  GSA  Region  1.  Boston, 

Massachusetts, 
Service  Type/Location:  Janitorial/Custodial 
Leetown  Science  Center,  Kearneysville. 

West  Virginia 
NPA:  Job  Squad.  Inc.,  Clarksburg,  West 

Virginia, 
Contract  Activity:  U.S.  Geological  Survey, 

Reston,  Virginia, 
Service  Type/Location:  Janitorial/Custodial 
Minton-Capehart  Federal  Building. 

Indianapolis.  Indiana 
NTA: GW  Commercial  Services,  Inc., 

Indianapolis.  Indiana. 
Contract  Activity:  GSA.  Public  Buildings 

Service  (5P).  Chicago.  Illinois, 
Service  Type/Location:  Storage,  Handling  & 

Distribution  of  Consumer  Labeling 

Initiative.  Read  the  Label  First! 

Promotional  Items 
Environmental  Protection  ,\gency, 

Washington.  DC 
NPA:  Virginia  Industries  for  the  Blind, 

Charlottesville.  Virginia. 
Contract  Activity:  Environmental  Protection 

Agency.  Washington.  DC. 
Sen'ice  Type/Location.  Telephone 

Switchboard  Operations 
VA  Medical  Center.  Kansas  City,  Missouri. 
NPA:  Alphapointe  Association  for  the  Blind, 

Kansas  City.  Missouri, 
Contract  Activity:  VA  Heartland  Network  15, 

Leavenworth.  Kansas, 

Deletions 

On  July  11.  2003.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  41298)  of  proposed  deletions  to 
the  Procurement  List.  After 
consideration  of  the  relevant  matter 
presented,  the  Committee  has 
determined  that  the  products  listed 
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below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulator\- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-i8c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/XSN:  Dropcloth 
8.340-01^44-3652 
8340-01-444- .3653 
SPA:  East  Texas  Lighthouse  for  the  Blind. 

Tyler.  Texas. 
Contract  Activity:  GSA,  Southwest  Supply 
Center,  Fort  Worth.  Texas. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

(FR  Doc,  03-27471  Filed  10-30-03;  8:45  amj 

BILLING  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-613] 

Canned  Pineapple  Fruit  From  Thailand: 
Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  .administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  31,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Marm  Weaver  at  (202)  482-2336  or 
Charles  Riggle  at  (202)  482-0650,  Office 
of  AD/C\T)  Enforcement  5.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NVV.,  Washington,  DC  20230, 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and 


section  351.213(h)(2)  of  the 
Department's  regulations  require  the 
Department  to  complete  the  preliminary- 
results  within  245  days  after  the  last  dav 
of  the  anniversary-  month  of  an  order/ 
finding  for  which  a  review  is  requested 
and  the  final  results  within  120  davs 
after  the  date  on  which  the  preliminary 
results  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminar\'  results  to  a  maximum  of 
365  days  after  the  last  day  of  the 
anniversar\-  month  of  an  order'finding 
for  which  a  review  is  requested  and  for 
the  final  results  to  180  davs  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary-  results) 
from  the  date  of  publication  of  the 
preliminary  results. 

Background 

On  August  27,  2002.  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  fruit  from  Thailand,  covering 
the  period  lulv  1.  20U1.  through  lune  30, 
2002  (67  FR  55000).  On  SepteTnber  25, 
2002,  the  Department  published  a 
correction  to  the  initiation  (67  FR 
60210),  On  March  27.  2003  the 
Department  partially  extended  the 
preliminar\-  results  (68  FR  14941).  On 
June  6.  2003.  the  Department  further 
extended  the  prelimmarv  results  (68  FR 
33910).  On  June  27,  2003,  the 
Department  published  the  preliminary 
results  for  this  review.  See  Notice  of 
Preliminary  Results.  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Re\^ew,  and  Preliminary  Determination 
To  Not  Revoke  Order  in  Part:  Canned 
Pineapple  Fruit  From  Thailand,  68  FR 
38291  (June  27,  2003),  In  our  notice  of 
preliminary'  results,  we  stated  our 
intention  to  issue  the  final  results  of  this 
review  no  later  than  1 20  davs  after 
publication  of  the  preliminary-  results. 
The  final  results  are  currently  due  on 
October  27,  2003. 

Extension  of  Time  Limit  for  Final 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit  for 
the  reasons  stated  in  our  memorandum 
from  Gar\'  Taverman.  Director,  Office  5, 
to  Holly  Kuga,  Acting  Deputy  .Assistant 
Secretary  for  AD/C\T)  Enforcement  II, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  Therefore,  the 
Department  is  extending  the  time  limit 


for  completion  of  the  final  results  imtil 
no  later  than  November  10,  2003. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act, 

Dated:  October  27,  2003. 

Holly  Kuga, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  II. 

[FR  Doc  03-27494  Filed  10-30-03;  8:45  am] 

BILUNG  CODE  357(MJS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Notice  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review:  Honey 
From  the  People  s  Republic  of  China 

AGENCY:  Import  AdminisUatiuii, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
SUMMARY:  On  June  2,  2003,  the 
Department  published  the  preliminary 
results  of  the  new  shipper  review  of  the 
antidumping  duty  order  on  honey  from 
the  People's  Republic  of  China  (68  FR 
33099).  The  review  covers  one 
producer/exporter,  Wuhan  Bee  Healthy 
Co.,  Ltd.  (Wuhan),  and  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  December  1, 
2001.  through  May  31,  2002. 

Based  on  our  analysis  of  the  record, 
including  factual  information  obtained 
since  the  preliminarv*  results,  we  have 
made  changes  to  Wuhan's  margin 
calculations  to  adjust  the  Indian 
surrogate  values  used  to  value  the  raw 
honey  input,  and  to  adjust  our 
calculation  of  the  financial  ratios  and 
their  application  in  our  normal  value 
calculation.  We  also  adjusted  the  cost  of 
manufacture  (COM)  to  offset  for 
Wuhan's  by-product  revenues. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  See  'Final 
Results  of  Review"  section  below. 
EFFECTIVE  DATE:  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mcndozd  or  Donna  Kmsella, 
AD/C\T)  Enforcement,  Import 
Administration,  International  Trade 
Admini miration.  U.S.  Department  of 
Comm  .rce.  14th  Street  and  Constitution 
Av"nuf,  NW.,  Washington,  DC  20230; 
te:t  phone:  (202)  482-3019  or  (202)  482- 
ulQ4    rH^j-iM(ti\  r']\- 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  23.  2003,  the  Department 
extended  the  preliminary  results  of  this 
new  shipper  review  by  120  days  until 
May  27.  2003.  See  Honey  from  the 
People's  Republic  of  China:  Extension  of 
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Time  Limits  for  Preliminary  Results  of 
New  Shipper  Antidumping  Duty  Review. 
68  FR  4761  (Januan-  30.  2003).  ' 

We  published  in  the  Federal  Register 
the  preliminar\'  re.suits  of  this  new- 
shipper  review  on  [une  3.  2003.  See 
S'otice  of  Prelimmary  Results  of 
Antidumping  Duty  \ew  Shipper  Review: 
Honev  from  the  People's  Republic  of 
China.  68  FR  33099  (June  3,  2003) 
(Preliminary  Results).  On  July  16,  2003, 
the  Department  extended  the  final 
results  of  this  new  shipper  review  by  60 
days  until  October  24,  2003,  See  Honey 
from  the  People's  Republic  of  China: 
Extension  of  Time  Limit  of  Final  Results 
ofXew  Shipper  Review,  68  FR  42001 
IJuly  16.  2003).  See  also  Memorandum 
to  the  File  through  Donna  L.  Kinsella: 
Correction  of  Notice  of  Extension  of 
Timp  Limit  of  Final  Results  of  Neiv 
Shipper  Review:  Honev  from  the 
People's  Republic  of  China  {A-570-863) 
dated  luly  22.  2003. 

The  period  of  review  (FOR)  is 
December  1.  2001.  through  May  31, 

2002.  We  invited  parties  to  comment  on 
our  Preliminary  Results.  We  received 
case  briefs  from  Wuhan  Bee  Healthy 
Co.,  Ltd.  (Wuhan)  and  petitioners  (the 
American  Honey  Producers  Association 
and  the  Sioux  Honey  Association 
(collectively,  petitioners)),  on  July  21, 

2003.  We  received  rebuttal  briefs  from 
the  same  parties  on  July  28.  2003.  On 
July  31.  2003.  we  hold  a  public  hearing 
for  this  new  shipper  review. 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  natural  honey,  artificial  honey 
containing  more  thap  50  percent  natural 
honey  by  weight,  preparations  of  natural 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  and  flavored 
honey.  The  subject  merchandise 
includes  all  grades  and  colors  of  honey 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  under 
subheadings  0409  00  00,  1702.90.90. 
and  2106.90.99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  the  U.S. 
Customs  and  Border  Protection  (CBP) 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  briefs  are 
addressed  in  the  Issues  and  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  A  list  of  the  issues  raised, 
all  of  which  are  in  the  Issues  and 
Decision  Memorandum,  is  attached  to 


this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  the  briefs  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Issues  and 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  the  use  of  additional 
publicly  available  information  and  the 
comments  received  from  the  interested 
parties,  we  have  made  changes  to  the 
margin  calculation  for  Wuhan.  For  a 
discussion  of  these  changes,  see  Issues 
and  Decision  Memorandum.  For 
business  proprietary  details  of  our 
analysis  of  the  changes  described  below 
to  our  preliminary  margin  calculations, 
see  Memo  to  the  File  regarding  Analysis 
of  the  Data  Submitted  by  Wuhan  Bee 
Healthy  Co.,  Ltd.  in  the  Final  Results  of 
the  New  Shipper  Review  on  the 
Antidumping  Duty  Order  on  Honey 
from  the  People's  Republic  of  China 
(October  24.  2003)  (Final  Analysis 
Memo)  and  Memo  to  the  File  regarding 
Final  Results  of  New  Shipper  Review  of 
the  Antidumping  Duty  Order  on  Honey 
from  the  People's  Republic  of  China; 
Factors  of  Production  Valuation 
(October  24.  2003)  (Final  FOP  Memo). 

For  the  final  results,  we  adjusted  the 
surrogate  value  used  to  calculate  the 
cost  of  the  raw  honey  input  to  reflect 
more  accurately  monthly  raw  honey 
price  increases  in  India  during  the  POR. 
See  Issues  and  Decision  Memorandum 
at  Comn^nt  2  and  Final  FOP  Memo  at 

2  and  Attachments  2  and  3. 

We  continue  to  calculate  surrogate 
ratios  for  factory  overhead  (FO).  selling, 
general  and  administrative  expenses 
(SG&A).  and  profit  using  the  2001-2002 
annual  report  from  the  Mahabaleshwar 
Honey  Producers  Cooperative  (MHPC). 
However,  we  did  adjust  our  calculations 
of  the  FO  and  SG&A  surrogate  ratios. 
See  Issues  and  Decision  Memorandum 
at  Comment  3  and  Final  FOP  Memo  at 

3  and  Attachment  9. 

In  accordance  with  the  Department's 
current  practice,  for  these  final  results, 
we  have  also  adjusted  our  calculation  of 
Wuhan's  COM  to  account  for  its  by- 
product revenue.  To  accomplish  this, 
we  applied  the  above-mentioned 
surrogate  ratios  as  adjusted  to  Wuhan's 
COM  exclusive  of  the  by-product  offset, 
because  the  denominator  in  the  ratio 
and  the  amount  to  which  the  ratio  is 
applied  must  be  on  the  same  basis.  See 


Notice  of  Amended  Preliminary 
Antidumping  Duty  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Frozen  Fish  Fillets  from  the  Socialist 
Republic  of  Vietnam.  68  FR  10440 
(March  5,  2003).  See  Final  Analysis 
Memo  at  2  and  Final  FOP  Memo  at 
Attachment  11. 

Final  Results  of  Review 

We  determine  that  the  following 
antidumping  margin  percentage  exists 
for  Wuhan  during  the  period  December 
1 .  2001.  through  May  31.  2002: 

Manufacturer  and  exporter  (nercent) 


Wuhan  Bee  Healthy  Co..  Ltd. 


32.84 


Assessment  of  Antidumping  Duties 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter/importer  specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  CBP  within  15 
days  of  publication  of  the  final  results 
of  review.  We  will  direct  CBP  to  assess 
the  resulting  assessment  rates  against 
the  CBP  entered  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Cash  Deposits  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Wuhan  of  honey  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  in  the 
United  States  on  or  after  the  publication 
of  this  notice  in  the  Federal  Register. 

The  above  cash  deposit  rate  shall  be 
required  for  shipments  of  honev  that  is 
both  produced  and  exported  by  Wuhan, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  for 
this  new  shipper  review,  as  provided  by 
section  751(a)(1)  of  the  Act.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review.  There  are  no  changes  to  the 
rates  applicable  to  any  other  company 
under  this  antidumping  dutv  order. 

Notification  to  Interested  Parties 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  final  results  of  review  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.224(b).  This  notice  serves  as  a  final 
reminder  to  importers  of  their 
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responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  th*^ 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretarv's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  complv 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  October  24,  2003, 
James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Comments  Discussed  in  Issues  and  Decision 
Memorandum 

1.  Bona  Fides  of  Wuhan  Bee  Healthy  Co., 
Ltd.'s  U.S.  Sale. 

2.  Surrogate  Value  for  Raw  Honey. 

3.  Factory  Overhead,  SG&A,  and  Profit 
Ratios. 

4.  Surrogate  Value  for  Coal. 

5.  Surrogate  Value  for  Electricity. 

6.  Exclusion  of  Certain  Import  Data  in 
Calculating  Certain  Surrogate  Values. 

(FR  Doc  03-27493  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[0-122-839] 

Certain  Softwood  Lumber  Products 
From  Canada:  Preliminary  Results  of 
New  Shipper  Countervailing  Duty 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  new  shipper 

review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new- 
shipper  review  of  Scierie  La  Pointe  & 


Roy  Ltee.  (La  Pointe  &  Roy)  under  the 
countervailing  duty  order  on  certain 
softwood  lumber  products  from  Canada 
for  the  period  Januan,-  1,  2002,  through 
December  31.  2002.  If  the  final  resuhs 
remain  the  same  as  the  preliminary 
results  of  this  new  shipper  review,  we 
will  instruct  the  U.S.  Customs  and 
Border  Protection  (CBP)  to  assess 
countervailing  duties  as  detailed  in  the 
"Preliminary  Results  of  New  Shipper 
Review"  section  of  this  notice. 
Interested  parties  are  invited  to 
comment  on  the  preliminary  results  of 
this  new  shipper  review,  (See  the 
"Public  Comment"  section  of  this 
notice). 

EFFECTIVE  DATE:  October  31.  2003, 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B  Greynolds  or  Meg  Ward.  AD  CV'D 
Enforcement,  Office  VI,  Group  II,  Import 
Administration,  U,S,  Department  of 
Commerce,  Room  4012,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230:  telephone  ^2021  482-2786, 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  22.  2002,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  order  on  certain 
softwood  liunber  products  from  Canada. 
See  Notice  of  Amended  Final 
Affirmative  Counten'aiJing  Duty 
Determination  and  Counten-aiJing  Duf\' 
Order  Certain  Softwood  Products  From 
Canada,  67  FR  36070  (May  22,  2002), 
On  November  26,  2002.  we  received  a 
request  for  a  new  shipper  review  from 
La  Pointe  &  Roy,  the  respondent 
company  in  the  proceeding.  On 
December  31,  2002.  we  initiated  a  new 
shipper  review  covering  the  period 
January  1.  2002.  through  December  31. 
2002,  See  Certain  Softwood  Products 
From  Canada:  Notice  of  Initiation  of 
Antidumping  Duty  New  Shipper  Review 
for  the  Period  May  22,  2002,  Through 
October  31.  2002:  Notice  of  Initiation  of 
Countervailing  Duty  New  Shipper 
Review  for  the  Period  fanuan,'  1,  2002, 
Through  December  31.  2002:  and 
Rescission  of  Counter\'ailing  Duty 
Expedited  Review,  68  FR  1030  (January 
8,  2003). 

On  February  24.  2003,  we  issued  a 
questionnaire  to  La  Pointe  &  Rov.  On 
May  28.  2003.  we  extended  the  period 
for  the  completion  of  the  preliminary 
results  pursuant  to  section 
751  {a)(2)(B)(iv)  of  the  Tariff  Act  of  1930. 
as  amended  (the  ,'\c1).  See  Certain 
Softwood  Lumber  Products  From 
Canada:  Notice  of  Extension  of  Time 
Limit  for  the  Preliminan-  Results  of 
Counter\'ailing  Dutv  Sew  Shipper 
Review.  68  FR  33921  (June  6.  2003).  On 
.\pril  4.  2003.  La  Pointe  &  Roy 


submitted  its  questionnaire  response. 
On  September  5,  2003,  the  Department 
issued  a  questionnaire  to  the 
Government  of  Canada  (GOC)  and  the 
Government  of  Quebec  (GOQ).  On 
September  22,  2003.  the  GOC  and  GOQ 
submitted  a  combined  questionnaire 
response. 

In  accordance  with  19  CFR 
351, 214(a),  this  new  shipper  review 
covers  only  those  producers  or  exporters 
for  which  a  review  was  specifically 
requested.  Accordingly,  this  new- 
shipper  review  covers  subject 
merchandise  produced  and  exported  by 
La  Pointe  &  Roy, 

Scope  of  Review 

The  products  covered  by  this  order 
are  softwood  lumber,  flooring  and 
siding  (softwood  lumber  products), 
Softwood  lumber  products  include  all 
products  classified  under  headings 
4407,1000.  4409,1010,  4409.1090,  and 
4409,1020,  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  any 
softwood  lumber,  flooring  and  siding 
described  below-.  These  softwood 
lumber  products  include: 

(1)  Coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  six  millimeters: 

(2)  Coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued.  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed;  sanded  or  finger- 
jointed; 

(3)  Other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  moldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  Coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  v-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  this  order  is 
dispositive. 

As  specifically  stated  in  the  Issues 
and  Decision  Memorandum 
accompanying  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Softwood  Lumber 
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Products  from  Canada  (67  FR  15539; 
April  2,  2002)  (see  comment  53.  item  D. 
page  116,  and  comment  57,  item  B-7, 
page  126),  available  at  http:// 
i\-w\v.ia.ita.doc. gov.  drilled  and  notched 
lumber  and  angle  cut  lumber  are 
covered  by  the  scope  of  this  order. 
The  following  siiftvv(jod  lumber 
products  are  excluded  from  the  scope  of 
this  order  provided  they  meet  the 
specified  requirements  detailed  below: 

(1)  Stringers  (pallet  components  used 
for  runners);  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  forHift  blades,  properlv 
classified  under  HTSUS  4421.90.98.40. 

(2)  Box-spring  frame  kits:  if  they 
contain  the  following  wooden  pieces — 
two  side  rails,  two  end  (or  top)  rails  and 
varying  numbers  of  slats  The  side  rails 
and  the  end  rails  should  be  radius-cut 
at  both  ends.  The  kits  should  be 
individually  packaged,  they  should 
contain  the  e.xact  number  of  wooden 
components  needed  to  make  a  particular 
box  spring  frame,  with  no  further 
processing  required.  None  of  the 
components  exceeds  1"  in  actual 
thickness  or  83"  in  length. 

(3)  Radius-cut  box-spring- frame 
components,  not  exceeding  1"  in  actual 
thickness  or  83"  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
round  one  corner. 

(4)  Fence  pickets  requiring  no  further 
processing  and  properlv  classified 
under  HTSUS  heading '4421.90.70.  l"or 
less  in  actual  thickness,  up  to  8"  wide, 
6'  or  less  in  length,  and  have  fmials  or 
decorative  cuttings  that  clearly  identify 
them  as  fence  pickets.  In  the  case  of 
dog-eared  fence  pickets,  the  corners  of 
the  boards  should  be  cut  off  so  as  to 
remove  pieces  of  wood  in  the  shape  of 
isosceles  right  angle  triangles  with  sides 
measuring  '  ^  inch  or  more. 

(5)  U.S.  origin  /dmber  shipped  to 
(Canada  for  minor  processing  and 
imported  into  the  United  States,  is 
excluded  from  the  scope  of  this  order  if 
the  following  conditions  are  met;  (1) 
The  processing  occurring  in  Canada  is 
limited  to  kiln-drying,  planing  to  create 
smooth-to-size  board,  and  sanding,  and 
(2)  if  the  importer  establishes  to  CBP 
satisfaction  that  the  lumber  is  of  U.S. 
origin. 

(6)  Softwood  lumber  products 
contained  in  smgle  family  home 
packages  or  Jcifs,'  regardless  of  tariff 


■  To  ensure  admmistrability.  we  clarified  the 
language  of  exclusion  number  fi  to  require  an 
importer  certification  and  to  permit  single  or 
multiple  entries  on  multiple  days  as  well  as 


classification,  are  excluded  from  the 
scope  of  this  order  if  the  importer 
certifies  to  items  6  A.  B,  C,  D,  and 
requirement  6  E  is  met: 

A.  The  imported  home  package  or  kit 
constitutes  a  full  package  of  the  number 
of  wooden  pieces  specified  in  the  plan, 
design  or  blueprint  necessary  to 
produce  a  home  of  at  least  700  square 
feet  produced  to  a  specified  plan,  design 
or  blueprint; 

B.  The  package  or  kit  must  contain  all 
necessary  internal  and  external  doors 
and  windows,  nails,  screws,  glue,  sub 
floor,  sheathing,  beams,  posts, 
connectors,  and  if  included  in  the 
purchase  contract,  decking,  trim, 
drywall  and  roof  shingles  specified  in 
the  plan,  design  or  blueprint. 

C.  Prior  to  importation,  the  package  or 
kit  must  be  sold  to  a  retailer  of  complete 
home  packages  or  kits  pursuant  to  a 
valid  purchase  contract  referencing  the 
particular  home  design  plan  or 
blueprint,  and  signed  by  a  customer  not 
affiliated  with  the  importer; 

D.  Softwood  lumber  products  entered 
as  part  of  a  single  family  home  package 
or  kit.  whether  in  a  single  entry  or 
multiple  entries  on  multiple  days,  will 
be  used  sojely  for  the  construction  of 
the  single  family  home  specified  by  the 
home  design  matching  the  entry. 

E.  For  each  entry,  the  following 
documentation  must  be  retained  by  the 
importer  and  made  available  to  the  CBP 
upon  request: 

i,  A  copy  of  the  appropriate  home 
design,  plan,  or  blueprint  matching  the 
entry: 

ii.  A  purchase  contract  from  a  retailer 
of  home  kits  or  packages  signed  by  a 
customer  not  affiliated  with  the 
importer: 

iii.  A  listing  of  inventory  of  all  parts 
of  the  package  or  kit  being  entered  that 
conforms  to  the  home  design  package 
being  entered; 

iv.  In  the  case  of  multiple  shipments 
on  the  same  contract,  all  items  listed  in 
E(iii)  which  are  included  in  the  present 
shipment  shall  be  identified  as  well. 

Lumber  products  that  the  CBP  may 
classify'  as  stringers,  radius  cut  box- 
spring-frame  components,  and  fence 
pickets,  not  conforming  to  the  above 
requirements,  as  well  as  truss 
components,  pallet  components,  and 
door  and  window  frame  parts,  are 
covered  under  the  scope  of  this  order 
and  may  be  classified  under  HTSUS 
subheadings  4418.90.45.90, 
4421.90.70.40,  and  4421.90.97.40, 

Finally,  as  clarified  throughout  the 
course  of  the  investigation,  the 


instructing  importers  to  retain  and  make  available 
for  inspection  specific  documentation  in  support  of 
each  entry. 


following  products,  previously 
identified  as  Group  A,  remain  outside 
the  scope  of  this  order.  They  are: 

1.  Trusses  and  truss  kits,  properly 
classified  under  HTSUS  4418.90: 

2.  I-joist  beams; 

3.  Assembled  box  spring  frames: 

4.  Pallets  and  pallet  kits,  properly 
classified  under  HTSUS  4415.20; 

5.  Garage  doors; 

6.  Edge-glued  wood,  properly 
classified  under  HTSUS  item 
4421.90.98.40; 

7.  Properly  classified  complete  door 
frames: 

8.  Properly  classified  complete 
window  frames: 

9.  Properly  classified  frirniture. 

In  addition,  this  scope  language  has 
been  further  clarified  to  now  specify 
that  all  softwood  lumber  products 
entered  from  Canada  claiming  non- 
subject  status  based  on  U.S.  countrv  of 
origin  will  be  treated  as  non-subject 
U.S. -origin  merchandise  under  the 
countervailing  duty  order,  provided  that 
these  softwood  lumber  products  meet 
the  following  condition:  upon  entry,  the 
importer,  exporter,  Canadian  processor 
and/or  original  U.S.  producer  establish 
to  CBP's  satisfaction  that  the  softwood 
lumber  entered  and  documented  as 
U.S, -origin  softwood  lumber  was  first 
produced  in  the  United  States  as  a 
lumber  product  satisfying  the  physical 
parameters  of  the  softwood  lumber 
scope. ^  The  presumption  of  non-subject 
status  can,  how'ever,  be  rebutted  by 
evidence  demonstrating  that  the 
merchandise  was  substantially 
transformed  in  Canada. 

Analysis  of  Programs 

/.  Program  Preliminarily  Determined  To 
Be  Counter\'ailable 

A.  Private  Forest  Development  Program 
(PFDP) 

In  the  underlying  investigation,  the 
Department  found  the  PFDP  to  be 
countervailable.  See  "Program 
Administered  by  the  Province  of 
Quebec,"  in  the  March  21.  2002,  Issues 
and  Decision  Memorandum  that 
accompanied  the  Notice  of  Final 
Affirmative  Counter\'ailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
Certain  Softwood  Lumber  Products 
From  Canada,  67  FR  15545  (April  2, 
2002)  [Lumber  Final).  Specifically,  in 
the  underlying  investigation,  the 
Department  determined  that  the  PFDP 
provides  silviculture  support  to  private 


■'  Sep  the  scope  clarification  message  |#  3034202), 
dated  February  3.  2003.  to  the  CBP.  regarding 
treatment  of  i:.S  origin  lumber  on  file  in  the 
Central  Records  Unit.  Room  B-099  of  the  main 
Ck>mmerce  Building. 
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vvoodlot  owners  through  payments, 
either  made  directly  to  forest  engineers 
or  via  reimbursement  to  the  woodlot 
owner,  for  silviculture  treatments 
executed  on  private  land.  Thus,  we 
found  that  payments  under  the  PFDP 
constitute  a  financial  contribution  under 
section  771(5)(D)(i)  of  the  Act  and  that 
the  benefit  conferred  under  the  PFDP  is 
equal  to  the  grant  of  funds  provided 
during  the  review  period.  We  further 
found  in  the  underlying  investigation 
that  because  the  PFDP  is  limited  to 
private  w'oodlot  owners,  the  assistance 
is  specific  under  section  771{5A)(D)  of 
the  Act. 

In  its  April  4,  2003.  questionnaire 
response,  La  Pointe  &  Roy  reported  that 
it  received  assistance  from  an  agency 
known  as  the  Agence  de  Mise  en  V'aleur 
de  la  Foret  Privee  de  L'Estrie  (AMFE) 
during  calendar  vear  2002.  the  period  of 
review  (POR).  Specifically.  AMFE 
arranged  for  a  company  called  the 
A.F.A.  Des  Appalaches  Inc.  (AFA)  to 
perform  silviculture  work  on  a  private 
woodlot  held  by  La  Pointe  &  Rov.  La 
Pointe  &  Roy  paid  AFA  for  a  portion  of 
the  work  while  .AMFE  directly 
compensated  AFA  for  the  remaining 
amount.  La  Pointe  &  Rov  received 
similar  assistance  from  the  Agence  de 
Mise  en  Valuer  des  Foret  Privees  de 
Chaudiere  (AMFC)  in  1999.  In  its 
questionnaire  response.  La  Pointe  &  Roy 
stated  that  it  did  not  knov.'  whether 
AMFE  paid  for  the  work  performed  bv 
AFA  with  assistance  from  the  GOQ-run 
PFDP.  It  stated  the  same  with  respect  to 
the  assistance  receivecl  from  AMFC. 

According  to  the  GOQ.  AMFE  and 
AMFC  are  two  of  1 7  private  regional 
agencies  established  in  1996  for  the 
protection  and  development  of  private 
forest  land  in  Quebec.  Specificallv. 
these  agencies  promote  private  forest 
development  by  providing  information, 
education,  and  reimbursement  to 
private  woodlot  owners  for  silviculture 
work.  Each  regional  agencv  has  a  board 
of  directors  comprised  of 
representatives  from  the  municipality 
concerned,  forest  producer  groups. 
holders  of  wood  processing  plant 
permits,  and  the  GOQ's  Ministrv  of 
Natural  Resources  (MRN).  The  agencies 
are  funded  by  the  MRN.  via  the  PFDP. 
as  well  as  by  fees  the  MRN  collects  from 
holders  of  wood  processing  plant 
permits.  Silviculture  reimbursements 
made  by  the  regional  agencies  cover  a 
maximum  of  80  percent  of  the  cost  of 
the  silviculture  work  performed  bv  or 
on  behalf  of  the  private  woodlot  owners. 
Private  woodlot  owners  receiving  the 
assistance  are  responsible  for  funding 
the  difference. 

La  Pointe  &  Rov  received  assistance 
from  AMFE  and  AMFC.  We 


preliminarily  determine  that  the  PFDP 
assistance  is  counterv-ailable.  While  the 
GOQ  states  that  AMFE  and  AMFC  are 
private  organizations  with  no 
goverrunental  ties,  this  does  not  appear 
to  be  the  case.  We  note  that  all  of  the 
funding  for  these  organizations  is  either 
provided  by  the  MRN/GOQ  or  is 
provided  by  means  of  government- 
mandated  private  contributions  and.  as 
such.  AMFE  and  AMFC  appear  to  be 
government  authorities.  Consequently, 
we  preliminarily  find  the  existence  of  a 
subsidy  in  the  form  of  a  goverrmient 
financial  contribution  within  the 
meaning  of  section  771(5)(B)(i)  of  the 
Act  (direct  transfer  of  funds).  To  the 
extent  that  AMFE  and  AMFC  are  non- 
governmental, however,  we 
preliminarily  find  the  existence  of  a 
subsidy  in  the  form  of  a  government 
"payment  to  a  funding  mechanism  to 
provide  a  financial  contribution"  or 
government  action  that  "entrusts  or 
directs"  a  financial  contribution  within 
the  meaning  of  section  771(5)(B)(iii)  of 
the  Act.  Further,  we  preliminarily 
determine  that  the  assistance  received 
by  La  Pointe  &  Roy  conferred  a  benefit 
in  the  form  of  a  grant.  Finally,  we 
continue  to  find  that  this  program  is 
specific  under  section  771(5A)(D)  of  the 
Act,  because  assistance  under  this 
program  is  limited  to  private  woodlot 
owners. 

In  accordance  with  19  CFR 
351.524(b)(2).  we  have  allocated  all  of 
the  grants  provided  under  the  PFDP  to 
the  year  of  receipt  because  the  total 
amounts  approved  under  the  program 
are  less  than  0.5  percent  of  the 
company's  total  sales  of  softwood 
lumber  products  in  the  year  of  receipt, 
net  of  resales.  Using  this  methodologj-. 
the  net  subsidy  rate  attributable  to  La 
Pointe  &  Roy  under  the  PFDP  is  0.08 
percent  ad  valorem. 

II.  Programs  Preliminarilv  Determined 
To  Be  Not  Used 

A.  Provincial  Stumpage  Program 

In  the  underlying  investigation,  the 
Department  determined  that  the 
stumpage  fees  paid  to  har\'est  and  cut 
Crown  timber  by  softwood  lumber 
producers,  which  are  set  by  the 
provincial  governments,  conferred  a 
countervailable  benefit  on  the 
production  and  exportation  of  the 
subject  merchandise.  See  "Provincial 
Stumpage  Programs  Determined  To 
Confer  Subsidies."  in  the  March  21. 
2002.  Issues  and  Decision  Memorandum 
that  accompanied  the  Lumber  Final.  In 
this  new  shipper  review.  La  Pointe  & 
Roy  stated  that  it  acquired  all  of  its  logs, 
its  sole  input,  from  private  lands. 
Because  La  Pointe  &  Roy  has  stated  that 


it  did  not  utilize  any  inputs  from  the 
Crown  during  the  POR.  we 
preliminarily  determine  that  it  did  not 
use  the  program. 

B.  Export  Assistance  Under  the  Societe 
de  Developpement  Industrial  du  Quebec 
(SDI)/Investissement  Quebec(lQJ 

La  Pointe  &  Roy  stated  in  its 
questionnaire  response  that  it  did  not 
apply  for,  use  or  benefit  from  SDI/IQ 
during  the  POR,  therefore,  we 
preliminarily  determine  that  it  did  not 
use  the  program.  In  the  underlying 
investigation,  the  Department 
determined  that  the  export  assistance 
under  SDI/IQ  established,  in  part,  to 
facilitate  export  activities,  did  not 
confer  a  countervailable  benefit  on  the 
exportation  of  subject  merchandise, 
given  that  the  interest  rates  paid  under 
this  program  were  equal  to  or  higher 
than  the  interest  rates  charged  on 
comparable  commercial  loans  at  the 
time  of  the  investigation.  See  "Programs 
Determined  Not  to  Confer  a  Benefit."  in 
the  March  21.  2002,  Issues  and  Decision 
Memorandum  that  accompanied  the 
Lumber  Final.  As  no  benefit  was 
conferred  during  the  POI,  a  final 
determination  of  this  programs 
countervailability  was  not  made.  We  are 
not  further  examining  this  program  in 
the  instant  review  because  La  Pointe  & 
Roy  did  not  use  it. 

C.  Assistance  Under  Articles  7  and  28 
oftheSDI 

La  Pointe  &  Roy  stated  in  its 
questionnaire  response  that  it  did  not 
apply  for,  use  or  benefit  from  loans,  loan 
guarantees  or  grants  issued  under 
Articles  7  and  28  of  the  SDI  during  the 
POR.  therefore,  we  preliminarily 
determine  that  it  did  not  use  the 
program.  In  the  underlying 
investigation,  the  Department 
determined  that  no  benefit  was 
provided  by  loans  issued  under  Article 
7  and  28  of  the  SDI  because  the  interest 
rates  charged  under  this  program  were 
equal  to  or  higher  than  the  interest  rates 
charged  on  comparable  commercial 
loans  at  the  time  of  the  investigation. 
See  "Programs  Determined  Not  to 
Confer  a  Benefit."  in  the  March  21. 
2002.  Issues  and  Decision  Memorandum 
that  accompanied  the  Lumber  Final.  As 
no  benefit  was  conferred  during  the  POI, 
a  final  determination  of  this  program's 
counter\'ailability  was  not  made.  We  are 
not  further  examining  this  program  in 
the  instant  review  because  La  Pointe  & 
Rov  did  not  use  it. 
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D.  Assistance  from  the  Societe  de 
Recuperation  d 'Exploitation  et  de 
Developpement  Forestiers  du  Quebec 
(Rexfor) 

La  Pointe  &  Roy  stated  in  its 
questionnaire  response  that  it  did  not 
apply  for,  use  or  benefit  from  loans  or 
loan  guarantees  from  Rexfor  during  the 
FOR.  therefore,  we  preliminarily 
determine  that  it  did  not  use  the 
program.  In  the  underlying 
investigation,  the  Department 
determined  that  no  benefit  was 
provided  by  loans  issued  under  Rexfor 
because  the  interest  rates  charged  under 
this  program  were  equal  to  or  higher 
than  the  interest  rates  charged  on 
comparable  commercial  loans  at  the 
time  of  the  investigation.  See  "Programs 
Determined  Not  to  Confer  a  Benefit,"  in 
the  March  21,  2002,  Issues  and  Decision 
Memorandum  that  accompanied  the 
Lumber  Final.  As  no  benefit  was 
conferred  during  the  POI.  a  final 
determination  of  this  program's 
countervailability  was  not  made.  We  are 
not  further  examining  this  program  in 
the  instant  review  because  La  Pointe  & 
Roy  did  not  use  it. 

Preliminary  Results  of  New  Shipper 
Review 

In  accordance  with  section 
751{a)(2)(B)(i)  of  the  Act,  we  have 
determined  an  individual  rate  for  the 
manufacturer  of  the  subject 
merchandise  participating  in  this  new 
shipper  review.  We  preliminarily  . 
determine  the  total  estimated  net 
countervailable  subsidv  rate  to  be: 


Producer/Exporter 


Net  subsidy  rate 


Sciene  La  Pointe  & 
Roy  Ltee 


0.08  percent  ad  valo- 
rem 


As  provided  for  in  the  Act  and  19  CFR 
351.106(c)(1)  of  the  Department's 
regulations,  any  rate  less  than  0.5 
percent  ad  valorem  in  a  new  shipper 
review  is  de  minimis.  Accordingly,  if 
the  final  results  of  this  new  shipper 
review  remain  the  same  as  the 
preliminary  results,  no  countervailing 
duties  will  be  assessed.  The  Department 
will  instruct  CBP  to  liquidate  without 
regard  to  countervailing  duties, 
shipments  of  the  subject  merchandise 
(e.g.,  certain  softwood  lumber  from 
Canada)  produced  and  exported  by  La 
Pointe  &  Roy  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  22,  2002  and  on  or  before 
December  31.  2002.  Also,  the  cash 
deposit  rates  will  be  set  at  zero  for  this 
company.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  CBP  within  15  days  of 


publication  of  the  final  results  of  this 
review.     I 

Public  Comment 

Pursuant  to  19  CFR  351.224(b},  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs,  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

Also,  pursuant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  of 
submission  of  rebuttal  briefs,  that  is, 
thirty-seven  days  after  the  date  of 
publication  of  these  preliminary  results. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(ii).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
the  Act  (19  U.S.C.  1675(a)(1)  and  19 
U.S.C.  1677f(l)). 

Dated:  October  24,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-27495  Filed  10-30-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by 
Millennium  Pipeline  Company  From  an 
Objection  by  the  New  Yoric  Department 
of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (Commerce). 

ACTION:  Notice  of  extension  of  time — 
administrative  appeal  decision. 

SUMMARY:  This  notice  announces  that 
the  due  date  for  a  decision  of  an 
administrative  appeal  filed  with  the 
Department  of  Commerce  by  the 
Millennium  Pipeline  Company 
(Consistency  Appeal  of  Millennium 
Pipeline  Company,  L.P.)  has  been 
extended. 

DATES:  A  decision  for  the  Millennium 
Pipeline  Company's  administrative 
appeal  is  to  be  issued  no  later  than 
December  15,  2003. 
ADDRESSES:  Materials  from  the  appeal 
record  are  available  at  the  Internet  site 
http://www.ogc.doc.gov/czma.htm  and 
at  the  Office  of  the  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration,  U,S. 
Department  of  Commerce,  1305  East- 
West  Highwav,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Branden  Blum,  Senior  Counselor,  Office 
of  the  General  Counsel  for  Ocean 
Services,  via  e-mail  at 
gcos.inquiries@noaa.gov,  or  at  301-713- 
2967,  extension  186. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  extension  of  the 
90-day  deadline  for  issuing  a  final 
decision  of  an  administrative  appeal 
filed  by  the  Millennium  Pipeline 
Company,  L.P.  (Millennium)  pursuant 
to  the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended,  16  U.S.C. 
1451  et  seq.  The  appeal  was  taken  from 
an  objection  by  the  New  York 
Department  of  State  to  Millennium's 
proposed  natural  gas  pipeline  project 
that  would  span  approximately  420 
miles  from  the  U.S.  Canada  border  to  a 
terminus  outside  of  New  York  City. 

A  Federal  Register  notice  published 
on  August  4,  2003,  triggered  the  start  of 
the  90-day  decision  period  for  this 
appeal.  As  indicated  by  that  notice,  the 
deadline  may  be  extended  before  the 
end  of  the  90  day  period,  one  time,  by 
up  to  45  days.  See  16  U.S.C.  1465, 
Taking  account  of  the  extension,  the 
deadline  for  a  decision  in  the 
Millennium  appeal  is  now  December  15, 
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2003.  See  16  U.S.C.  1465(b).  The 
enlargement  will  provide  time  to  more 
fully  consider  and  address  the  complex 
issues  presented  by  the  Millennium 
appeal. 

Additional  information  about  the 
Millennium  appeal,  including  a  copy  of 
the  Federal  Register  notice  announcing 
the  closure  of  the  Millennium  appeal 
decision  record,  is  available  at  the 
Department  of  Commerce  CZMA 
appeals  Web  site,  http:// 
w'ww. ogc.doc.gov/czma  htm 

(Federal  Domestic  Assistance  Catalog  No. 
1 1.419  Coastal  Zone  Management  Program 
Assistance) 

Dated;  October  23,  2003. 
James  R.  Walpole. 
General  Counsel. 
[FR  Doc.  03-27221  Filed  10-30-03;  8:45  am) 

BILLING  CODE  3510-O&-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Meeting  on  the  Draft 
Environmental  Impact  Statement  for  a 
Tertiary  Treatment  Plant  and 
Associated  Facilities  at  Marine  Corps 
Base  Camp  Pendleton,  CA 

AGENCY:  Department  of  the  Navy.  DOD. 

ACTION:  Announcement  of  public 
meeting. 

summary:  Pursuant  to  the  National 

Environmental  Policv  Act  as 
implemented  by  the  Council  on 
Environmental  Qualitv  Regulations  (40 
CFR  parts  1500-1508)".  the  Department 
of  the  Navy  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  construction  and  operation  of  a 
tertiary  treatment  plant  (TTP)  and 
associated  facilities  at  Marine  Corps 
Base  (MCBl  Camp  Pendleton.  CA.  A 
public  meeting  will  be  held  in  order  to 
collect  public  comments.  This  meeting 
will  be  conducted  in  an  open  house 
format  and  participants  mav  attend  a 
portion  or  the  entire  meeting. 

DATES:  The  public  meeting  will  be  held 
on  Thursday.  November  13,  2003.  from 
6  p.m.  to  9  p.m.  at  the  Oceanside  Civic 
Center  Library  and  Community  Rooms. 
330  North  Coast  Highwav.  Oceanside, 
CA.  All  written  comments  regarding  the 
DEIS  must  be  postmarked  bv  November 
24,  2003. 

ADDRESSES:  Direct  comments  to 
Commander,  Southwest  Division,  Naval 
Facilities  Engineering  Command.  Code 
5CPR,15  (Attn:  Ms,  Lisa  Seneca),  937 
North  Harbor  Drive.  San  Diego,  CA 
92132. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Lisa  Seneca,  telephone  (619)  532-4744. 
fax  (619)  532-4160 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  involves  the 
cons(jlidation  of  four  sewage  treatment 
plants  (STPs)  at  MCB  Camp  Pendleton 
into  a  single  TTP.  This  would  include 
the  construction  and  operation  of  a  TTP: 
a  conveyance  system  to  transport 
wastewater  from  tributary  areas  of 
current  STPs  1,  2.  3,  and  13  to  the  TTP 
(which  would  be  located  at  the  site  of 
existing  STP  13);  a  wastewater 
reclamation  system  to  convey  tertiarv- 
treated  water  to  reuse  points;  the 
demolition  of  existing  STPs  1,  2,  3,  8. 
and  13;  and  relocation  of  the  existing 
Recycling  Center.  Five  alternatives, 
including  the  no-action  alternative,  are 
evaluated  in  this  DEIS. 

This  DEIS  evaluates  the  potential 
environmental  impacts  to  the  following 
resource  areas:  land  use,  air  quality, 
geological  resources,  biological 
resources,  cultural  resources,  water 
resources,  environmental  justice, 
utilities  and  infrastructure,  and  safety 
and  environmental  health.  Potentially 
significant  but  mitigable  impacts 
associated  with  the  proposed  action  and 
alternatives  have  been  identified  for 
biological,  cultural,  and  water  resources 
Implementation  of  the  no-action 
alternative  would  result  in  significant 
impacts  to  water  resources. 

The  DEIS  has  been  distributed  to 
various  Federal.  State  and  local 
agencies,  elected  officials,  and 
interested  groups  and  individuals.  The 
DEIS  is  also  available  for  public  review 
at  the  following  libraries: 

— Carlsbad  City  Library — 1775  Dove 
Lane,  Carlsbad,  CA. 

— Del  Mar  Branch  Library— 1309 
Camino  Del  Mar,  Del  Mar.  CA. 

— City  Heights/Weingart  Library — 3795 
Fairmount  Ave,  San  Diego,  CA. 

— Fallbrook  Branch  Library — 124  South 
Mission  Road.  Fallbrook,  CA, 

— Oceanside  Public  Library— 330  North 
Coast  Highway,  Oceanside,  CA. 

— San  Clemente  Library — 242  Avenida 
Del  Mar,  San  Clemente.  CA. 

— San  Diego  Central  Library— 820  East 
St,  San  Diego,  CA. 

Dated:  October  27,  2003. 

S.K  Melancon, 

Paralegal  Specialist,  Office  of  the  fudge 
Advocate  General.  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  03-27411  Filed  10-30-03;  8:45  am] 

BILUNG  CODE  381&-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  closed  meeting. 

summary:  The  CNG  Executive  Panel 
will  provide  consensus  advice  to  the 
Chief  of  Naval  Operations  on  the  Na\7's 
role  in  future  joint  operating  concepts 
and  receive  CNO  direction  regarding 
future  studies  to  be  conducted  by  the 
Panel. 

DATES:  The  meetings  will  be  held  on 
Thursday,  November  13,  2003,  and 
Friday,  November  14,  2003,  from  9  a.m. 
to  4:30  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Center  for  Naval  Analvses 
Boardroom,  4825  Mark  Center  Drive, 
Alexandria,  VA  22311-1846. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cummandei  Uavid  Hughes.  CNO 
Executive  Panel.  4825  Mark  Center 
Drive.  Alexandria,  Virginia  22311.  (703) 
681^908  or  CDR  Jonathan  Huggins, 
CNO  Executive  Panel.  (703)  681-6207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  ol  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properlv 
classified  pursuant  to  such  Executive 
Order. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

Dated:  October  23,  2003. 
S.K.  Melancon, 

Paralegal  Specialist,  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-27423  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2107] 

Pacific  Gas  and  Electric  Company: 
Notice  of  Authorization  for  Continued 
Project  Operation 

October  24,  2003. 

On  luly  2.  2002,  Pacific  Gas  and 
Electric  Company,  licensee  for  the  Poe 
Project  No.  2107.  filed  a  notice  of  intent 
to  file  application  for  a  new  license 
pursuant  to  the  Federal  Power  Act 
(FPA)  and  the  Commission's  regulations 
thereunder   Project  No.  2107  is  located 
on  the  North  Fork  Feather  River  in  Butte 
Ciumty.  California. 

The  license  for  Project  No.  2107  was 
issued  for  a  period  ending  September 
,30.  2003.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 

The  project  is  subject  to  Section  15  of 
the  FPA,  therefore  notice  is  herebv 
given  that  an  annual  license  for  Project 
No.  2107  is  issued  to  Pacific  Gas  and 
Electric  Company  for  a  period  effective 
October  1,  2003  through  September  30, 
2004.  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  October  1,  2004, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  Section  1 5(a)(l )  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  E3-O014q  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG04-5-000.  et  al.] 

Sprlngervllle  Unit  3  Holding  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

October  24.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Springerville  Unit  3  Holding  LLC 
[Docket  No.  E<t04-5-000] 

Take  notice  that  on  October  20,  2003, 
Springerville  Unit  3  Holding  LLC 
(Springerville)  filed  with  the  Federad 
Energy  Regulatory  Commission  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Springerville  states  that  it  is  a 
Delaware  limited  liability  company, 
which  has  been  formed  to  own 
Springerville  Unit  3,  a  single  unit,  coal- 
fired,  400  MW  (net)  generating  station 
near  Springerville,  Apache  County, 
Arizona. 

Comment  Date:  November  10,  2003. 

2.  Springerville  Unit  3  OP  LLC 
[Docket  No.  E^04-6-O00] 

Take  notice  that  on  October  20,  2003, 
Springerville  Unit  3  OP  LLC 
(Springerville)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Springerville  states  it  is  a  Delaware 
limited  liability  company  which  has 
been  formed  to  own  the  membership 
interests  in  Springerville  Unit  3 
Holding.  LLC.  which  in  turn  will  own 
Springerville  Unit  3,  a  single  unit,  coal- 
fired.  400  MW  (net)  generating  station 
near  Springerville,  Apache  County, 
Arizona. 

Comment  Date:  November  10.  2003. 

3.  Florida  Power  Corporation 

[Docket  Nos.  ER97-2846-0031 

Take  notice  that,  on  October  21,  2003, 
Progress  Energy,  Inc.,  on  behalf  of 
Florida  Power  Corporation,  also  known 
as  Progress  Energy  Florida.  Inc.  (FPC), 
submitted  a  three-year  market  analysis 
update  for  FPC's  market-based  rate 
authority. 

FPC  states  that  copies  of  the  filing 
were  served  on  the  official  service  lists 
in  the  above-captioned  proceedings. 

Comment  Date:  November  12,  2003. 


4.  American  Transmission  Company 
LLC 

(Docket  No.  ER0,3-12n-O01] 

Take  notice  that  on  October  21.  2003, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  revised 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Fox  Energy  Company  LLC 
(Second  Revised  Service  Agreement  No. 
233)  in  compliance  with  the 
Commission's  Letter  Order  dated 
Spetember  23,  2003  in  Docket  No. 
ER03-121 1-000.  ATCLLC  requests 
retention  of  the  original  effective  date  of 
January  15,  2002. 

Comment  Date:  November  12,  2003. 

5.  Bethlehem  Steel  Corporation 

[Docket  No.  ER03-1322-001J 

Take  notice  that  on  October  22.  2003, 
Bethlehem  Steel  Corporation 
(Bethlehem)  submitted  additional 
materials  to  supplement  the  Notice  of 
Cancellation  of  Bethlehem's  FERC 
Electric  Tariff  .No.  1  and  Rate  Schedule 
FERC  No.  2  filed  on  September  8.  2003 
in  Crocket  No.  ER03-1 322-000. 

Comment  Date:  November  12,  2003. 

6.  New  York  Independent  System 
Operator,  Inc.  ~ 

[Docket  No.  ER04-54-000I 

Take  notice  that  on  October  16.  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO).  filed  proposed 
revisions  to  the  NYISO's  Open  Access 
Transmission  Tariff  (OATT)  and  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff).  The 
proposed  filing  would:  (1)  Establish 
congestion  shortfall  charges  and 
congestion  surplus  payments:  (2)  change 
the  manner  in  which  congestion  rent 
shortfalls  and  excess  congestion  rents 
are  allocated  to  Transmission  Owners; 
(3)  establish  auction  shortfall  charges 
and  auction  surplus  payments;  and  (4) 
change  the  maimer  in  which  net 
Transmission  Congestion  Contract 
(TCC)  revenues  are  allocated  among 
Transmission  Owners.  The  NYISO  has 
requested  that  the  Commission  make  a 
portion  of  the  filing  effective  on 
December  15.  2003,  and  another  portion 
of  the  filing  effective  on  January  1,  2004. 

NYISO  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  that  have 
executed  Ser\'ice  Agreements  under  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Service 
Commission,  and  to  the  electric  utility 
regulator^'  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  November  6,  2003. 
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7.  Maine  Yankee  Atomic  Power 
Company 

[Docket  Nc.  ER04-5.5-0001 

Take  notice  that  on  October  20.  2003.  . 
Maine  Yankee  Atomic  Power  Company 
(Maine  Yankee)  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  regulations,  proposed 
revisions  to  its  FERC  Rate  Schedule  No. 
1.  Maine  Yankee  state.s  that  the 
proposed  changes  would  mcrease  rates 
to  recover  decommissioning  costs  $3.77 
million  per  year,  to  approximatelv  S29.3 
million,  and  would  increase  annual 
collections  for  post  retirement  benefits 
other  than  pensions  (PBOPs)  by  Si. 45 
million  per  year. 

Maine  Yankee  states  that  a  principal 
purpose  of  its  filing  is  to  submit  a 
revised  decommissioning  cost  estimate 
and  collection  schedule  to  assure  that 
adequate  funds  are  available  to  safely 
and  promptly  decommission  the  plant 
and  operate  and  manage  the  long-term 
storage  of  spent  fuel  and  high  level 
waste  on  site,  and  a  revised  actuarial 
analysis  and  collection  schedule  to 
assure  that  adequate  funds  are  available 
to  meet  Maine  Yankee's  PBOP 
obligations.  Maine  Yankee's  filing  also 
requests  approval  of  a  change  in  its 
billing  formula  and  deferral  of  recovery 
of  amounts  sufficient  to  replenish  its 
Spent  Fuel  Trust  fund  until  November 
2008. 

Maine  Yankee  states  that  copies  of  its 
filing  were  served  upon  its 
jurisdictional  customers  and  to  state 
regulatory  commissions  in  Connecticut. 
New  Hampshire,  Massachusetts,  Maine 
and  Rhode  Island  and  the  Office  of  the 
Public  Advocate,  State  of  Maine. 

Comment  Date:  November  10.  2003. 

8.  Consumers  Energy  Company 

[Docket  No.  ER04-56-000] 
Take  notice  that  on  October  20,  2003, 

Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a  Notice 
of  Cancellation  of  its  First  Revised 
Electric  Tariff  No.  6. 

Consumers  requests  that  the 
cancellation  become  effective  as  of 
October  7.  2003.  Consumers  states  that 
a  copy  of  this  filing  was  served  upon  the 
Michigan  Public  Service  Commission. 

Comment  Date:  November  10.  2003. 

9.  Ameren  Energ>'  Marketing  Company 

[Docket  No.  ER04-57-O00] 

Take  notice  that  on  October  20.  2003. 
Ameren  Energy  Marketing  Company 
(AEM)  petitioned  the  Commission  to 
amend  the  Western  Systems  Power  Pool 
(WSPP)  Agreement  to  include  AEM  as  a 
participant,  AEM  respectfully  requests 
that  the  Commission  allow  the 


amendment  to  the  WSPP  Agreement  to 
become  effective  on  October  21,  2003. 

AEM  states  that  this  filing  has  been 
served  upon  the  WSPP  Executive 
Committee  Chair.  WSPP  Operating 
Committee  Chair.  WSPP  General 
Counsel,  and  WSPP  Secretary'/ 
Treasurer. 

Comment  Date:  November  10.  2003. 

10.  Commonwealth  Edison  Company 
[Docket  No.  ERO4-58-O00J 

Take  notice  that  on  October  21.  2003 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
Interconnection  Agreement  by  and 
between  ComEd  and  FPL  Energy  Illinois 
Wind,  LLC  (FPL  Energy)  designated  as 
Service  Agreement  No.  729  under 
ComEd  s  open  access  transmission 
service  tariff.  ComEd  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5.  to 
be  effective  on  December  20,  2003. 

Comment  Drife.- November  12.  2003. 

11.  Xcel  Energy  Services  Inc.  Public 
Service  Company  of  Colorado 

[Docket  No.  ER04-59-OOOJ 

Take  notice  that  on  October  21.  2003, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Public  Ser\'ice  Company  of 
Colorado  (PSCo)  submitted  for  filing 
with  the  Federal  Energy  Regulatorv' 
Commission  (Commission)  a  Generation 
Interconnection  Agreement  (Agreement) 
between  PSCo  and  Colorado  Green 
Holdings,  LLC.  PSCO  requests  an 
effective  date  of  April  1,  2003. 

Comment  Date:  November  12,  2003. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER04-6 1-000] 

Take  notice  that  on  October  21.  2003. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  revisions  to  the  Transmission 
Control  Agreement  (TCA)  for  acceptance 
by  the  Commission.  The  ISO  states  that 
the  purpose  of  the  revisions  is  to  revise 
Exhibit  B-1  to  Pacific  Gas  and  Electric 
Company's  TCA  Appendix  B  to 
substitute  a  new  set  of  Path  15 
Operating  Instructions  provided  by 
Pacific  Gas  and  Electric  Company  in  ' 
place  of  the  existing  set  of  Path  15 
Operating  Instructions. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners. 
Trans-Elect,  and  all  parties  with 
effective  Scheduling  Coordinator 
Agreements  under  the  ISO  Tariff.  The 
ISO  IS  requesting  an  effective  date  of 
December  20.  2003,  60  days  from  the 
date  of  this  filing. 


Comment  Date:  November  12.  2003. 

13.  .\rizona  Public  Service  Company 

[Docket  No.  ER04-62-OOOJ 

Take  notice  that  on  October  21,  2003, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Interruptible 
Transmission  Service  Agreement 
between  APS  and  El  Paso  Electric 
Company,  Rate  Schedule  FERC  No.  203. 
to  be  effective  December  31.  2003. 

APS  states  that  copies  of  the  filing 
have  been  served  on  Arizona 
Corporation  Commission,  Public  Utility 
Commission  of  Texas  and  El  Paso 
Electric  Company. 

Comment  Date:  November  12,  2003. 

Standard  Parauraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  athttp:// 
ui\-w.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the'document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  seel  8 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salcis, 

Secretary. 

[FR  Doc.  E3-00143  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Non-Project 
Use  of  Project  Lands  and  Waters  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  24,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  S'o:  2503-076. 

c.  Date  Filed:  October  3.  2003, 

d.  Applicant:  Duke  Power,  a  Division 
of  Duke  Energy  Corporation. 

p.  .Vamp  of  Project:  Keowee-Toxaway 
Hydroelectric  Project. 

f.  Location:  On  Lake  Keowee  at 
Sunrise  Pointe  Development  in  Oconee 
County,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Mr.  Joe  Hall, 
Lake  Management  Representative,  Duke 
Energv  Corporation,  P.O.  Box  1006, 
Charlotte,  NC,  28201-1006,  {704j  382- 
8576. 

i.  FERC  Contacts:  Any  questions  on 
this  notice  should  be  addressed  to  Ms. 
Shana  High  at  (202)  502-8674,  or  e-mail 
address:  shana. high Sferc. gov. 

'].  Deadline  for  filing  comments  and  or 
motions:  November  28,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2628-052)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
inter\'entions  mav  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Request:  Duke  Power 
is  requesting  Commission  approval  to 
lease  0.263  acre  of  land  within  the 
project  boundary  to  Sunrise  Pointe 
Association,  Inc.  for  a  commercial/ 
residential  marina.  The  marina  will 
consist  of  a  cluster  dock  with  nine  boat 
docking  locations.  The  dock, 
constructed  of  Tec  Wood  decking,  a 
metal  frame,  and  encapsulated 
Styrofocun  for  floatation,  will  be 
constructed  off  site  and  floated  into 
place. 

1.  Location  of  the  Applications:  The 
filings  are  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A.  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 

FERCONUNESUPPORT@ferc.gov.  For 
TTY,  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  at  http://v\n/vw.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00145  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Licenses  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  24.  200,3. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
Licenses. 

b.  Project  Nos.:  2785-046,  10808-026, 
10809-021, and  10810-024. 

c.  Date  Filed:  September  23,  2003, 
supplement  filed  October  21,  2003. 

d.  Applicants:  Wolverine  Power 
Corporation.  Synex  Energy  Resources, 
Ltd,,  and  Synex  Michigan,  LLC. 

e.  Name  and  Location  of  Projects:  The 
Sanford,  Edenville,  Secord,  and 
Smallwood  Hydroelectric  Projects,  Nos. 
2785,  10808,  io809. and  10810, 
respectively,  are  located  on  the 
Tittabawassee  River  in  Midland  and 
Gladwin  Counties,  Michigan.  The 
Edenville  Project  is  also  on  the  Tobacco 
River. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Greg  Sunell, 
Synex  Energy  Resources,  Ltd.,  1444 
Alberni  Street,  4th  Floor,  Vancouver,  BC 
V6G  2Z4,  (604)  688-8271. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
November  28,  2003. 

All  documents  (original  and  eight 
copies)  should  b?  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory'  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number(s)  on 
any  comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
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each  person  in  the  official  service  list 
for  the  project   Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  thev 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

j.  Description  of  Application:  The 
Applicants  request  approval  of  the 
transfer  of  the  licenses  to  Svnex 
Michigan,  LLC.  The  Applicants  state 
that,  pursuant  to  foreclosure  of  security 
interests,  there  has  been  an 
"involuntar}'"  transfer  of  the  licenses 
under  the  proviso  of  Section  8  of  the 
Federal  Power  Act  from  Wolverine 
Power  Corporation,  the  current  licensee 
for  the  projects,  to  Synex  Energy 
Resources,  Ltd.,  and  that  Svnex  Energy 
Resources.  Ltd..  intends  to  sell  the 
licenses  to  Synex  .Michigan,  LLC.  The 
Applicants  also  state  that,  pursuant  to 
mortgage  foreclosures  and  sales,  title  to 
the  real  property  under  the  licenses  has 
been  conveyed  from  Wolverine  Power 
Corporation  to  S\nex  Michigan,  LLC,  as 
the  assignee  of  Synex  Energy  Resources, 
Ltd. 

k.  This  filing  is  available  for  review 
and  reproduction  at  the  Commission  in 
the  Public  Reference  Room  at  888  First 
Street,  NE.,  Room  2 A.  Washington,  DC 
20426.  The  filing  may  also  be  viewed  on 
the  web  at  http://i\-w\v.ferc.go\'  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits 
(P-2785)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  or  e-mail 
FERCOnIineSupport@ferc.gov.  For  TTY. 
call  (2021  502-8659.  A  copy  is  also 
available  for  review  and  reproduction  at 
the  address  in  item  g.  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary' 
of  the  Commission. 

m.  Comments,  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  mav  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
-COMMENTS".  -PROTEST",  or 


•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretan,'.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

0.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  mav  be 
obtained  by  agencfes  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00146  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

October  24.  2U03. 

Take  notice  that  the  following 
settlement  agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Settlement 
Agreement. 

b.  Project  No.:  637-022. 

c.  pate  Filed:  October  1 7.  2003. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Chelan  County. 

e.  Name  of  Project:  Lake  Chelan 
Hydroelectric  Project. 

f.  Location:  Located  on  the  Chelan 
River,  near  the  City  of  Chelan,  in  Chelan 
County,  Washington. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact:  Mr.  Gregg 
Carrington,  Public  Utility  District  No.  1 
of  Chelan  County,  327  North  Wenatchee 
Avenue,  Wenatchee.  WA.  98801.  1- 
888-663-8121. 

i.  FERC  Contact:  David  Turner  at 
(202)  502-6091.  or  by  e-mail  at 
david.  turner@ferc.gov. 

).  Deadline  for  Filing  Comments:  The 
deadline  for  filing  comments  on  the 
Settlement  Agreement  is  20  days  from 


the  date  of  this  notice.  The  deadline  for 
filing  reply  comments  is  30  days  from 
the  date  of  this  notice.  All  documents 
(original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas,  Secretar>', 
Federal  Energj^  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Under  the  Commission's  Rules  of 
Practice,  interveners  in  the  relicensing 
proceeding  filing  documents  with  the 
Commission  must  sen'e  a  copy  of  that 
document  on  each  person  on  the  official 
service  list  for  the  project.  Further,  if  an 
intervenor  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  ser\'e  a  copy  of 
the  document  on  that  resource  agency. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  of  the  Commission's  Web 
site  (http:wvi'w.  ferc.gov)  under  the  "e- 
filing"  link. 

k.  Chelan  PUD  filed  the 
Comprehensive  Settlement  Agreement 
on  behalf  of  itself  and  9  other 
stakeholders.  The  Settlement  Agreement 
is  intended  to  resolve,  among  the 
signatories,  all  issues  related  to  Chelan 
PUD's  pending  Application  for  New 
License  for  the  Lake  Chelan 
Hydroelectric  Project,  including  fish, 
water  quality  certification,  wildlife  and 
recreation.  Chelan  PUD  requests  that  the 
Commission  approve  the  Settlement 
Agreement  and  incorporate  the 
proposed  license  articles  in  Appendix  A 
of  the  Settlement  Agreement  into  a  new 
license  for  the  project. 

1.  A  copy  of  tne  Settlement  Agreement 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wviiv.ferc.gov.  using  the  eLibrar\-  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Magalie  R.  Salas. 

Secretan, 

[FR  Doc.  E3-00147  Filed  10-30-03:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7387-019] 

Erie  Boulevard  Hydropower,  L.P.; 
Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

October  24,  2003. 

Take  notice  that  the  following 
hydroelectric  license  application  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  7387-019. 

c.  Da(e  /"/7e(y;  October  20,  2003. 

d.  Applicant:  Erie  Boulevard 
Hydropower,  L.P. 

e.  Same  of  Project:  Piercefield 
Hydroelectric  Project. 

f.  Location:  On  the  Raquette  River,  in 
St.  Lawrence  and  Franklin  Counties, 
New  York. 

The  project  does  not  occupy  federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825lr}. 

h.  Applicant  Contacts:  Mr.  jerry  L. 
Sabattis.  P.E.,  Licensing  Coordinator. 
Erie  Boulevard  Hydropower.  L.P.,  225 
Greenfield  Parkway.  Liverpool.  New 
York,  13088,  telephone  (315)  413-2787 
and  Mr.  Samuel  ,S.  Hirschey,  P.E., 
Manager,  Licensing.  Compliance,  and 
Project  Properties.  225  Greenfield 
Parkwav.  Liverpool.  New  York.  13088, 
telephone  (315)  413-2790. 

i.  FERC  Contact:  Janet  Hutzel. 
Janet. hutzel®ferc. gov  (202)  502-8675. 

j   Cooperating  Agencies:  We  are 
asking  Federal,  state,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  in.structions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency.  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  after  the  application  filing 
date  and  serve  a  copy  of  the  request  on 
the  applicant. 


1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  December  19.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  seri'ice  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFl^ 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
wv^'w. fere. gov]  under  the  "e-Filing"  link. 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  Project  Description:  The  Piercefield 
Hydroelectric  Project  consists  of  the 
following  existing  facilities:  (a)  A  dam 
comprising  of  a  495-foot-long  concrete 
retaining  wall/ dike  on  the  right 
shoreline,  a  620-foot-long  concrete  and 
masonry  stone  retaining  wall  located 
along  the  left  shoreline,  a  118-foot-long 
stop  log  spillway,  and  a  294-foot-long, 
22-foot-high  ogee  spillway  section;  (b)  a 
110-foot-long  concrete  masonry  forebay, 
having  a  varying  width  of  40  feet  to  55 
feet  with  an  average  depth  of  17  feet;  (c) 
a  reservoir  having  a  surface  area  of  370 
acres  at  normal  pool  elevation  of  1542,0 
feet  m.s,l.;  (d)  a  powerhouse  containing 
3  generating  units  having  a  total  rated 
capacity  of  2,700  kW;  (e)  600-V  and  2.4- 
kV  generator  leads;  (f)  600-V/46-kV, 
2.5-MVA  and  the  2.4/46-kV,  2.5-MVA 
three-phase  transformer  banks;  (g)  3.84- 
mile.  46-kV  transmission  line;  and  (h) 
appurtenant  facilities. 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
i\'ww.ferc. gov  using  the  "eLibrary" 
link — select  ''Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
ft-ee  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  You  may  also  register  online  at 
http  ://www.  ferc.gov/es  u  bscriben  ow.htm 
to  be  notified  via  email  of  new  filings 


and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support.  To  view- 
upcoming  FERC  events,  go  to 
i\i\-w. fere. gov  and  click  on  "View  Entire 
Calendar". 

With  this  notice,  we  are  initiating 
consultation  with  the  iVevv  York  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservatiori,  36,  CFR.  at  800.4. 

r.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 
Issue  Acceptance  or  Deficiency  Letter — 

February  2004 
Issue  Scoping  Document  for 

comments — May  2004 
Notice  of  Application  is  Ready  for 

Environmental  Analysis — September 

2004 
Notice  of  the  availability  of  the  EA — 

February  2005 
Ready  for  Commission's  decision  on  the 

application — June  2005 

Unless  substantial  comments  are 
received  in  response  to  the  EA.  staff 
intends  to  prepare  a  single  EA  in  this 
case.  If  substantial  comments  are 
received  in  response  to  the  EA.  a  final 
EA  will  be  prepared  with  the  following 
modifications  to  the  schedule. 
Notice  of  the  availability  of  the  final 

EA— June  2005 
Ready  for  Commission's  decision  on  the 

application — August  2005 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00148  Filed  10-30-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-1 997-001 9;  FRL-7581-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request:  Exports  From  and 
Imports  to  the  United  States  Under 
International  and  Bilateral  Waste 
Agreements,  EPA  ICR  Number  1647.04, 
0MB  Control  Number  2050-0143 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB).  This  is 
a  request  to  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  April  30.  2004.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  30,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  lb  number  RCR^A- 
1997-0019.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
e-mail  to  RCRA-docket@epa.gov.  or  by    " 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agencv, 
OSWER  Docket,  mail  code  5305f ,  1200 
Pennsvlvania  Ave.,  N\V.,  Washington, 
DC  2n4h0 

FOR  FURTHER  INFORMATION  CONTACT:  [im 
Kent,  Office  of  Solid  Waste.  5304W. 
U.S.  Environmental  Protection  Agencv. 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-0461;  fax  number: 
703-308-0514;  e-mail  address: 
Kent.Jima.EPAMAIL.EPA.GOV. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  do(  ket  for  this  ICR 
under  Docket  ID  number  RCRA-1997- 
0019.  which  is  available  for  public 
viewing  at  the  OSWER  Docket  in  the 
EPA  Docket  Center  (EPA/DC).  EPA 
West.  Room  B102.  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m.. 
Mondav  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  OSWER 
Docket  is  (202)  566-0270.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http:/ /www. epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search."  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 


EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http■.//w^^^^'. epa.gov/ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
export  hazardous  waste  from  or  import 
hazardous  waste  to  the  U.S. 

Title:  Exports  from  and  Imports  to  the 
United  States  Under  International  and 
Bilateral  Waste  Agreements.  EPA  ICR 
No.  1647.04,  expiring  on  04/30/04. 

Abstract:  Authority  to  promulgate  this 
rule  is  found  in  sections  2002(a)  and 
3017(a)(2)  and  (f)  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  and  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments,  42 
U.S.C.  6901  et  seq.  The  Organization  for 
Economic  (OECD)  Decision  C(92)39  is 
considered  legally  binding  on  the 
United  States  under  Articles  5(a)  and 
6(2)  of  the  OECD  Convention.  12  U.S.T. 
1728.  In  addition,  the  OECD  Decision 
and  EPA's  rule  implementing  the  OECD 
Decision.  40  CFR  part  262.  subpart  H 
(61  FR  16290-16316.  April  12,  1966) 
impose  requirements  on  U.S.  exporters 
and  importers  of  hazardous  waste  for 
recovery  to  and  from  OECD  member 
countries.  EPA  also  imposes 
requirements  on  U.S.  exports  and 
imports  of  hazardous  waste  to  and  from 
other  countries  at  40  CFR  part  262. 
subpart  E  for  exports  and  at  subpart  F 
for  imports  (51  FR  28664.  August  8. 
1986).  The  Office  of  Enforcement  and 
Compliance  Assurance.  U.S.  EPA  uses 
the  information  provided  by  each  U.S. 
exporter  and  U.S.  importer  to  determine 
compliance  with  the  applicable  RCRA 
regulatory  provisions.  In  addition,  the 
information  will  be  used  to  determine 
the  number,  origin,  destination,  and 
type  of  exports  from  and  imports  to  the 
U.S.  for  tracking  purposes  and  for 
reporting  to  the  OECD.  This  information 


also  will  be  used  to  assess  the  efficiency 
of  the  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  U.S. 
exporter  burden  for  this  collection  is 
estimated  to  average  10.23  hours  per 
exporter.  The  annual  U.S.  importer 
burden  for  this  collection  is  estimated  to 
average  1.3  hours  per  imponer.  This 
amounts  to  a  total  annual  cost  of 
$441,360  for  exporters  and  S38,  582  for 
importers.  These  estimates-represent  the 
burden  associated  with  the  RCRA  export 
and  import  requirements.  Calculation  of 
these  estimates  is  based  on  the 
following  numbers: 

Exporters:  816. 

Importers:  746. 

Annual  Export  Shipments:  25.000. 

Annual  Import  Shipments:  2.984. 

The  number  of  export  notifications  is 
equal  to  the  number  of  exporters  (816) 
and  the  number  (and  frequency  per 
year)  of  tracking  documents  corresponds 
to  the  number  of  annual  export  and 
import  shipments  (25.000  and  2.984. 
respectively).  These  estimates  take  into 
account  all  aspects  of  the  information 
collection,  including  the  time  necessary 
for  new  entrants  to  obtain  and  read  the 
regulations  and  assess  their 
applicability;  time  to  complete  a 
notification  of  intent  to  export;  time  to 
complete  a  tracking  document  and  to 
transmit  copies  of  the  tracking 
document.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  or 
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for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated;  October  23.  2003. 
Robert  Springer. 

Din'ctor.  Office  of  Solid  Waste. 

11-R  Doc.  03-27477  Filed  10-30-03;  8:45  am) 

BILUNG  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0078,  FRL-7581-5] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  Landfill  Methane  Outreach 
Program,  EPA  ICR  Number  1849.02, 
OMB  Control  Number  2060-0445 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  October  'M.  2003.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  This  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  December  1, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0078.  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-docket@epamail.epa.gov, 
or  by  mail  to:  EPA  Docket  Center  (EPA/ 
DC),  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center.  Mail  Code  6102T. 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460,  and  (2)  OMB  at: 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Guzzone,  Climate  Protection 
Partnerships  Division,  Office  of 
Atmospheric  Programs,  (Mail  Code 
6202)),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  343-9248;  fax  number: 
(202)  565-2079;  e-mail  address: 
guzzone.hriap@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  18.  2003  (68  FR  36546).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  Three  comments 
were  received  and  addressed  by  EPA  in 
the  ICR. 

EPA  has  established  a  public  docket 
for  this  ICR  under  OAR-2003-0078. 
which  is  available  for  public  viewing  at 
the  Air  and  Radiation  Docket  and 
Information  Center  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 


be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as"« 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://w\\^v. epa.gov/ 
edocket. 

Title:  Landfill  Methane  Outreach 
Program. 

Ahstract:  The  Landfill  Methane 
Outreach  Program  (LMOP)  is  an  EPA- 
sponsored  voluntary  program  that 
encourages  landfill  owners, 
communities,  and  project  developers  to 
reduce  emissions  of  methane,  a  potent 
greenhouse  gas.  by  implementing 
landfill  gas  technologies  that  collect  and 
utilize  the  methane  as  a  source  of 
energy.  The  Landfill  Methane  Outreach 
Program  further  encourages  utilities  and 
other  energy  customers  to  support  and 
promote  the  use  of  landfill  methane  at 
their  facilities.  The  Landfill  Methane 
Outreach  Program  signs  voluntarv 
Memoranda  of  Understanding  (MOU) 
with  these  organizations  to  enlist  their 
support  in  promoting  cost-effective 
landfill  gas  utilization.  The  information 
collection  includes  completion  and 
submission  of  the  MOU.  and  annual 
online  completion  and  submission  of 
information  forms  that  include  basic 
information  on  the  organizations  that 
sign  the  MOU  and  landfill  methane 
projects  in  which  they  are  involved.  The 
information  collection  is  to  be  utilized 
to  maintain  up-to-date  data  and 
information  about  Landfill  Methane 
Outreach  Program  partners  and  landfill 
methane  projects  in  which  thev  are 
involved.  In  addition,  the  information 
collection  will  assist  LMOP  to  evaluate 
the  reduction  of  methane  emissions 
from  landfills. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
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of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  This 
information  collection  will  encompass  a 
wide  variety  of  respondents. 
Community  partners  include  local 
agencies  and  municipalities  that  own 
landfills.  State  agencies  involved  in 
energy,  air  pollution,  and  solid  waste 
management  are  represented  through 
State  partners.  Industry  partners  include 
manufacturers  and  suppliers  of 
equipment  and  knowledge  needed  to 
capture  and  utilize  landfill  gas.  This 
includes  engine  and  turbine 
manufacturers,  engineering  firms, 
construction  companies,  and 
environmental  consultants.  Industry 
partners  also  include  companies 
involved  in  the  logistics  of  developing 
LFGE  projects  such  as  law  firms  and 
financing  companies.  Energy  partners 
include  utility  companies  who  purchase 
the  energy  generated  from  the  landfills, 
power  marketers,  and  the  end  users  of 
energy  from  the  landfill.  The  end  user 
is  potentially  the  most  diverse  category. 
Any  facility  located  near  a  landfill  that 
utilizes  fuel  either  in  manufacturing 
products  or  heating  the  facility  is  a 
potential  energv  end  user. 

Estimated  Number  of  Respondents: 
315. 

Frequency  of  Response:  Initial, 
Annual,  and  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
1,533. 

Estimated  Total  Annual  Cost: 
S89.630,  which  includes  $744  for  O&M 
costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  49  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
increase  in  the  number  of  partners. 

Dated:  October  27.  2003. 
Doreen  Sterling, 

Acting  Director.  Collection  Strategies 

Division . 

IFR  Doc.  03-27478  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTIOF4 
AGENCY 

[OAR-200»-0145.  FRL-7581-6] 

Agency  Information  Coltection 
Activities;  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Production  Line  Testing.  In- 
use  Testing,  and  Selective 
Enforcement  Auditing  Reporting  and 
Recordkeeping  Requirements  for 
Manufacturers  of  Nonroad  Spark 
Ignition  Engines  At  or  Below  19 
Kilowatts.  EPA  ICR  Numl>er  1845.03. 
OMB  Control  Number  2060-0427 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  10/31/2003.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  This  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  December  1, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0145.  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mail  Code  6102T.  1200 
Pennsvlvania  Ave.,  NW.,  Washington, 
DC  20460.  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW..  Washington,  DC 
20503 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Nydia  '\'  Reyes-Morale^.  Certification 
and  Compliance  Division.  Office  of 
Transportation  and  Air  Quality.  Office 
of  Air  and  Radiation.  Mail  Code  6403J, 
Environmental  Protection  .^gencv.  1200 
Pennsylvania  Ave  .  N'W..  Washington. 
DC  20460:  telephone  number:  202-564- 
9264;  fax  number:  202-565-2057;  e-mail 
address:  reyes- morales. nvdia^epa. gov. 
SUPPLEMENTARY  INFORMATION;  EPA  has 
submitted  the  foUowmg  ICR  to  OMB  for 


review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320  12 
On  August  4,  2003  (68  FR  45815).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320  8(d).  EPA  received  no 
comments. 

EP,^  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0145.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  .■\n  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://w\vw.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that^ublic  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copvTighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copvTighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  http://v^^^■w■.epa.gov/ 
edocket 

Title:  Production  Line  Testing.  In-use 
Testing,  and  Selective  Enforcement 
Auditing  Reporting  and  Recordkeeping 
Requirements  for  Manufacturers  of 
Nonroad  Spark  Ignition  Engines  At  or 
Below  19  Kilowatts. 
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Abstract:  Title  II  of  the  Clean  Air  Act 
requires  engine  manufacturers  to  obtain 
a  certificate  of  conformity  with 
applicable  emission  standards  for 
engine  prototypes  before  they  may 
legally  introduce  their  products  into 
commerce.  The  Act  also  mandates  EPA 
to  verify  that  manufacturers  have 
successfully  translated  their  certified 
engine  prototypes  into  mass  produced 
engines  and  that  these  engines  comply 
with  emission  standards  throughout 
their  useful  lives.  EPA  emission 
regulations  pertaining  to  spark-ignition 
engines  rated  at  or  below  19  kilowatts 
are  codified  at  40  CFR  part  90. 

Under  the  Production  Line  Testing 
(PLT)  Program,  manufacturers  te.st  a 
sample  of  engines  as  they  leave  the 
assembly  line.  This  self-audit  program 
allows  manufacturers  to  monitor 
compliance  with  statistical  certainty 
and  minimize  the  cost  of  correcting 
errors  through  early  detection.  Under 
the  Voluntary  In-use  Testing  Program, 
manufacturers  test  engines  after  a 
number  of  y(>ars  of  use  to  verify  that  the 
engines  r:ompl\'  with  emission 
standards  throughout  their  useful  lives. 
Participation  in  the  In-use  Testing 
Program  is  voluntary  for  Phase  2  SI 
engine  families. 

Sections  206(b)  and  213(d)  of  the  Act 
also  mandate  that  EPA  conduct  testing 
of  a  sample  of  certified  engines  to 
determine  if  these  engines  do  in  fact 
conform  with  the  applicable  emission 
regulations.  Under  the  Selective 
Enforcement  Audit  (SEA)  Program.  EPA 
selects  a  number  of  engines  to  be  taken 
directly  from  the  assembly  line  and 
tested  according  to  EPA  specifications. 
These  audits  are  performed  to  ensure 
that  test  data  submitted  by 
manufacturers  is  reliable  and  testing  is 
performed  according  to  EPA  regulations. 
All  SI  engine  manufacturers  are  subject 
to  be  audited.  Participation  in  the  SEA 
program  is  mandatory. 

The  information  requested  by  this 
information  collection  is  used  to  enforce 
different  provisions  of  the  Act  and 
maintain  the  integrity  of  the  overall 
emissions  reduction  program.  Data 
generated  through  the  PLT.  In-use  and 
SEA  programs  may  hr?  used  to  evaluate 
future  applications  for  certification,  to 
identify  potential  issues,  and  as  basis  to 
suspend  or  revoke  the  certificate  of 
conformity  of  those  engines  that  fail. 
There  are  recordkeeping  requirements 
in  all  programs. 

The  information  is  collected  by  the 
Engine  Programs  Group.  Certification 
and  Compliance  Division,  Office  of 
Transportation  and  Air  Quality,  Office 
of  Air  and  Radiation.  Confidentiality  of 
proprietary  information  submitted  by 
manufacturers  is  granted  in  accordance 


with  the  Freedom  of  Information  Act. 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  529  hours  per 
respondent  for  the  Production  Line 
Testing  Program,  354  hours  per 
respondent  for  the  In-use  Testing 
Program  and  127  hours  per  respondent 
for  the  Selective  Enforcement  Auditing 
Program.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  cmd  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Manufacturers  of  spark  ignition  engines 
rated  at  or  below  19  kilowatts. 

Estimated  Number  of  Respondents: 
59. 

Frequency  of  Response:  Aimually, 
quarterly  and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
27.197. 

Estimated  Total  Annual  Cost: 
$1,591,487,  which  includes  $197,533 
annualized  O&M  costs  and  $1,393,945 
labor  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  53,186  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  the 
elimination  of  a  learning  curve 
previously  accounted  for  (respondents 
are  already  sufficiently  familiar  with 
this  information  collection 
requirements)  and  a  significant  increase 
in  electronic  reporting.  The  decrease  in 
burden  is,  therefore,  due  to  an 
adjustment  to  the  estimates. 


Dated:  October  27,  2003. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 

Division. 

[FR  Doc.  03-27479  Filed  10-30-03;  8;45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7581-4] 

Agency  Information  Collection 
Activities  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices, 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672.  or  e-mail  at 
auhy.susan@epa.gov  &nd  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1428.06:  Trade  Secret 
Claims  for  Emergency  Planning  and 
Community  Right-to-Know  (EPCRA 
Section  322):  was  approved  10/10/2003: 
in  40  CFR  part  350:  OMB  Number  2050- 
0078:  expires  10/31/2006. 

EPA  ICR  No.  1969.02:  NESHAP  for 
Miscellaneous  Organic  Chemical 
Manufacturing:  was  approved  10/02/ 
2003:  in  40  CFR  part  63,  subpart  FFFF; 
OMB  Number  2060-0533:  expires  10/ 
31/2006. 

EPA  ICR  No.  1894.04:  NESHAP  for 
Secondary  Aluminum  Production;  was 
approved  09/25/2003;  in  40  CFR  part 
63.  subpart  RRR:  OMB  Number  2060- 
0433:  expires  09/30/2006. 

EPA  ICR  No.  2055.01:  Data 
Submission  for  Voluntary  Children's 
Chemical  Evaluation  Program  (VCCEP); 
was  approved  09/25/2003:  OMB 
Number  2070-0165;  expires  09/30/2006. 

EPA  ICR  No.  2109.01;  Seven  County 
Study  of  Air  Quality  and  Birth  Defects: 
Computer-Assisted  Telephone 
Questionnaire  for  Subset  of  Study 
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Population:  was  approved  09/30/2003: 
0MB  Number  2080-0069;  expires  09/ 
30/2006. 

EPA  ICR  No.  1712.04:  NESHAP  for 
Shipbuilding  and  Ship  Repair  Facilities 
(Surface  Coating):  was  approved  09/22/ 
2003:  in  40  CFR  pari  63.  subpart  II: 
OMB  Number  2060-0330:  expires  09/ 
30/2006. 

EPA  ICR  No.  1896.04:  Disinfectants/ 
Disinfection  by-Products,  Chemical  and 
Radionuclides  Rules:  Lead  and  Copper 
Rule  Amendment:  was  approved  10/17/ 
2003:  OMB  Number  2040-0204:  expires 
12/31/2004. 

Short  Term  Extensions 

EPA  ICR  No.  0276.11:  Application  for 
Experimental  Use  Permit  (EUP)  to  Ship 
and  Use  a  Pesticide  for  Experimental 
Purposes  Qnlv:  OMB  Number  2070- 
0040:  on  09/29/2003  OMB  extended  the 
expiration  date  through  12/31/2003. 

EPA  ICR  No.  1249.06:  Recordkeeping 
for  Certified  Applicators  Using  1080 
Collars  for  Livestock  Protection:  OMB 
Number  2070-0074:  on  09/29/2003 
OMB  extended  the  expiration  date 
through  12/31/2003. 

EPA  ICR  No.  1912.01:  Information 
Collection  Request:  National  Primary 
Drinking  Water  Regulation  for  Lead  and 
Copper  (Final  Rule):  in  40  CFR  141.80- 
141.91:  O.MB  Number  2040-0210;  on 
09/30/2003  OMB  extended  the 
expiration  date  through  12/31/2003. 

EPA  ICR  No.  1916.01:  Emission  Defect 
Information  and  V'oluntarv  Emission 
Recall  Reports  for  On-Highwav.  Light- 
Dutv  Vehicles:  OMB  Number  2060- 
0425;  on  09/26/2003  OMB  changed  the 
expiration  date  to  09/30/2003. 

EPA  ICR  No.  1761.03:  Regulations  for 
a  Voluntary  Emissions  Standards 
Program  Applicable  to  Manufacturers  of 
Light-Duty  Vehicles  and  Trucks 
Beginning  in  Model  Year  1997:  in  40 
CFR  86.1700:  OMB  2060-0345;  on  09/ 
26/2003  OMB  changed  the  expiration 
date  to  09/30/2003.' 

EPA  ICR  No.  1912.01;  Information 
Collection  Request:  National  Primar\' 
Drinking  Water  Regulation  for  Lead  and 
Copper  (Final  Rule):  OMB  Number 
2040-0210;  on  10/17/2003  OMB  change 
the  expiration  date  to  10/31/2003. 

Notice  of  Transfer 

EPA  ICR  No.  2057.01:  Eliciting  Risk 
Tradeoffs  for  Valuing  Fatal  Cancer 
Risks:  OMB  changed  the  OMB  control 
number  from  2060-0502  to  2090-0022 
on  04/02/2003 

Dated;  October  22,  2003. 

Doreen  Sterling. 

Acting  Director.  Collection  Strategies 
Division . 

[FR  Doc.  03-27480  Filed  10-30-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2003-0025:  FRL-7581-3] 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review  and  Approval:  Comment 
Request:  Toxic  Chemical  Release 
Reporting,  Recordkeeping,  Supplier 
Notification  and  Petitions  Under 
Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA):  Renewal:  EPA  ICR 
Number  1363.13.  OMB  Control  Number 
2070-0093 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  an  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  Agency  is  requesting  that 
OMB  renew  for  3  years  the  existing 
approval  for  this  ICR.  which  is 
scheduled  to  expire  on  October  31. 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB.  This  ICR  describes  the  nature  of 
the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  December  1, 
2003. 

ADDRESSES:  Submit  your  comments. 
relerencmg  docket  ID  number  OEI- 
2003-0025.  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  oei.docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information  Docket, 
28221T,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460,  and  (2)  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Kendall.  Office  of  Environmental 
Information.  Mailcode  2844T. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (202) 
566-0750:  fax  number:  (202)  566-0741: 
email  address:  kendall.judith^epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  folluwing  ICR  tu  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 


A  Federal  Register  notice  announcing 
the  Agency's  intent  to  seek  the  renewal 
of  this  ICR  and  the  60-day  public 
comment  opportunity,  requesting 
comments  on  the  request  and  the 
contents  of  the  ICR.  was  issued  on  July 
1,  2003  (68  FR  39074).  EPA  received  a 
number  of  comments  on  this  ICR  during 
the  comment  period,  which  have  been 
addressed.  The  comments  and  EPA's 
responses  are  included  as  part  of  the 
ICR  renewal  request  package,  and  will 
be  made  available  in  the  docket  for  OEI- 
2003-0025  and  on  the  EPA  TRI  Web  site 
at  h tip ://wwi\: epa.gov/tri. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OEI- 
2003-0025.  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
B102,  1301  Constitution  Ave..  NW. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  Docket  is 
(202)  566-1752.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
w-w\v. epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  kev  in  the 
docket  ID  number  identified  above. 

Any  comments, related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  thatjs  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FE  38102  (Mav 
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31.  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Toxic  Chemical  Release 
Reporting.  Recordkeeping,  Supplier 
Notification  and  Petitions  under  Section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA):  Renewal 

Abstract:  EPCRA  section  313  requires 
owners  and  operators  of  certain 
facilities  that  manufacture,  process,  or 
otherwise  use  any  of  over  650  listed 
toxic  chemicals  ai>d  chemical  categories 
in  excess  of  applicable  threshold 
quantities  to  report  annually  to  the 
Environmental  Protection  Agency  and 
to  the  states  in  which  such  facilities  are 
located  on  their  environmental  releases 
and  other  waste  management  quantities 
of  such  chemicals.  In  addition,  section 
6607  of  the  Pollution  Prevention  Act 
(PPA)  requires  that  facilities  provide 
information  on  the  quantities  of  the 
toxic  chemicals  in  waste  streams  and 
the  efforts  made  to  reduce  or  eliminate 
those  quantities. 

EPA  collects,  processes,  and  makes 
available  to  the  public  all  of  the 
information  collected.  The  information 
gathered  under  these  authorities  is 
stored  in  a  database  maintained  at  EP.A 
and  is  available  through  the  Internet. 
This  information,  commonly  known  as 
the  Toxics  Release  Inventory  (TRI).  is 
used  extensively  by  both  EPA  and  the 
public  sector.  Program  offices  within 
EPA  use  TRI  data,  along  with  other 
sources  of  data,  to  establish  priorities. 
evaluate  potential  exposure  scenarios. 
and  undertake  enforcement  activities. 
Environmental  and  public  interest 
groups  use  the  data  in  studies  and 
"reports,  making  the  public  more  aware 
of  releases  of  chemicals  in  their 
communities. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  372).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form. 

Burden  Statement:  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  19.5  hours  per 
response.  Under  the  PRA,  "burden" 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 


provide  information  to  or  for  a  federal 
agency.  For  this  collection,  it  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  following  is  a  summary-  of  the 
burden  estimates  taken  from  the  ICR: 

Respondents/affected  entities: 
Owners  or  operators  of  certain  facilities 
that  manufacture,  process,  or  otherwise 
use  certain  specified  toxic  chemicals 
and  chemical  categories  and  are 
required  to  report  annually  on  the 
environmental  releases  and  transfers  of 
waste  management  activities  for  such 
chemicals. 

Estimated  total  number  of  potential 
responses:  84,000. 

Frequency  of  response:  Annual. 

Estimated  total  annual  burden  hours: 
2,432,898. 

Estimated  total  annual  burden  costs: 
$111.3  million  in  labor  costs. 

Changes  in  Burden  Estimates 

The  reduction  in  the  estimated  total 
burden  of  3,133,666  hours  is  the  result 
of  three  adjustments. 

The  first  adjustment  is  to  the  number 
of  responses.  The  estimate  of  88.1 1 7 
responses  in  the  existing  OMB  approval 
incorporated  a  predicted  reporting 
increase  from  the  economic  analysis  of 
the  final  rule  to  lower  reporting 
thresholds  for  lead  and  lead 
compounds.  This  prediction 
overestimated  actual  reporting  levels; 
EPA  received  about  70  percent  of  the 
additional  lead  and  lead  compound 
reports  that  were  forecast.  The  number 
of  responses  in  this  ICR  supporting 
statement  have  been  adjusted  to 
accurately  reflect  actual  reporting  levels 
(rounded  to  the  next  highest  thousand 
responses).  This  adjustment  accounts 
for  a  decrease  of  about  218,000  hours. 

The  second  adjustment  is  to  the  unit 
burden  hour  estimates  for  subsequent 
year  reporting.  EPA  has  adjusted  the 
estimate  of  unit  burden  hours  for  Form 
R  completion  in  subsequent  years  from 
47.1  hours  to  14.5  hours  based  on 
responses  from  TRI  reporting  facilities. 
This  adjustment  accounts  for  a  decrease 
of  about  2.68  million  hours. 

The  third  adjustment  relates  to  the 
adoption  of  TRI-ME,  an  automated 


reporting  software  package.  EPA  has 
reduced  the  burden  estimates  related  to 
Form  R  Completion  and  Recordkeeping/ 
Submission  by  15  percent  for  the  reports 
filed  using  TRl-ME.  An  estimated  90 
percent  of  reports  are  expected  to  be 
filed  using  TRI-ME  over  the  three  years 
of  the  ICR.  This  adjustment  accounts  for 
a  decrease  of  about  232,000  hours. 

The  sum  of  these  adjustments  is  a 
decrease  of  4.117  responses  and 
3,133.666  burden  hours  from  the  current 
'  approved  total. 

Dated:  October  27.  2003. 
Doreen  Sterling. 

Acting  Director,  Collection  Strategies 
Division. 
[FR  Doc.  0.3-27481  Filed  10-30-03;  8:45  am] 

BILLING  CODE  e560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2003-O026;  FRL-7581-2] 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Review  and  Approval;  Comment 
Request;  Toxic  Chemical  Release 
Reporting,  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts, 
Recordkeeping,  Supplier  Notification 
and  Petitions  Under  Section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA):  Renewal; 
EPA  ICR  Number  1704.07,  OMB 
Control  Number  2070-0143 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)(44 
U.S.C.  3501  et  seq.],  this  document 
announces  that  the  following  continuing 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  The  Agency  is 
requesting  that  OMB  renew  for  3  years 
the  existing  approval  for  this  ICR.  which 
is  scheduled  to  expire  on  October  31. 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB.  This  ICR  describes  the  nature  of 
the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  December  1 , 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OEI- 
2003-0026,  to  (1)  EPA  online  using 
EDOCKET  (oiu:  preferred  method),  by  e- 
mail  to  oei.docket@epa.gov,  or  by  mail 
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to:  EPA  Docket  Center,  Environmental 
Protection  Agency.  Office  of 
Environmental  Information  Docket, 
2822 IT.  1200  Pennsvlvania  Ave.,  NW.. 
Washington.  DC  20460.  and  (2)  OMB  at: 
Office  of  Information  and  Regulatorv 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  N\V.. 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Kendall.  Office  of  Environmental 
Information.  Mailcode  2844T. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460:  telephone  number:  (202) 
566-0750:  fax  number:  (202)  566-0741: 
e-mail  address;  kendall.iudith@epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  Federal 
Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR. 
was  issued  on  luly  1.  2003  (68  FR 
39071).  EPA  received  and  responded  to 
public  comments  that  were  submitted  in 
response  to  this  ICR  renewal  request. 
The  comments  and  EPA's  responses  are 
included  in  an  attachment  to  the  ICR 
Supporting  Statement  that  is  being 
submitted  to  OMB  with  this  ICR 
renewal  request,  and  will  be  made 
available  in  the  docket  for  OEI-2003- 
0026  and  on  the  EPA  TRI  Web  site  at 
http://i\i\-\v.epa.gov/tn. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OEI- 
2003-0026,  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  Docket  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West.  Room 
B102.  1301  Constitution  Ave.,  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  Docket  is 
(202)  566-1752.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
wmv.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 


viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  bv  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Toxic  Chemical  Release 
Reporting.  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts. 
Recordkeeping.  Supplier  Notification 
and  Petitions  under  Section  313  of  the 
Emergency  Planning  and  Communitv 
Right-to-Know  Act  (EPCRA):  Renewal. 

Abstract:  EPCRA  section  313  requires 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  certain 
toxic  chemicals  in  excess  of  specified 
threshold  quantities  to  report  their 
environmental  releases  and  other  waste 
management  quantities  of  such 
chemicals  annually.  Each  such  facility 
must  file  a  separate  report  for  each  such 
chemical. 

In  accordance  with  the  authoritv  in 
EPCRA.  EPA  has  established  an 
alternate  threshold  for  those  facilities 
with  low  amounts  of  a  listed  toxic 
chemical  in  wastes.  A  facility  that 
otherwise  exceeds  the  current  reporting 
thresholds,  but  estimates  that  the  total 
amount  of  the  chemical  in  waste  does 
not  exceed  500  pounds  per  year,  and 
that  the  chemical  was  manufactured, 
processed,  or  otherwise  used  in  an 
amount  not  exceeding  1  million  pounds 
during  the  reporting  year,  can  take 
advantage  of  reporting  under  the 
alternate  threshold  option  for  that 
chemical  for  that  reporting  year. 

Each  qualify'ing  facility  that  chooses 
to  apply  the  revised  threshold  must  file 
the  Form  A  Certification  Statement 
(EPA  Form  9350-2)  in  lieu  of  a 
complete  TRI  reporting  Form  R  (EPA 
Form  9350-1).  In  submitting  the  Form  A 
certification  statement,  the  facility 
certifies  that  the  sum  of  the  amount  of 
the  EPCRA  section  313  chemical  in 
wastes  did  not  exceed  500  pounds  for 
the  reporting  year,  and  that  the  chemical 
was  manufactured,  processed,  or 


otherwise  used  in  an  amount  not 
exceeding  1  million  pounds  during  the 
reporting  year.  Use  of  the  Form  A 
certification  represents  a  substantial 
savings  to  respondents,  both  in  burden 
hours  and  in  labor  costs. 

The  Form  A  certification  statement 
provides  communities  with  information 
that  the  chemical  is  being 
manufactured,  processed  or  othenvise 
used  at  facilities.  Additionally,  the  Form 
A  certification  provides  compliance 
monitoring  and  enforcement  programs 
and  other  interested  parties  with  a 
means  to  track  chemical  management 
activities  and  verif\'  overall  compliance 
with  the  rule.  Responses  to  this 
collection  of  information  are  m.andatory 
(see  40  CFR  part  372)  and  facilities 
subject  to  reporting  must  submit  either 
a  Form  A  Certification  Statement  or  a 
Form  R. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

Burden  Statement:  The  annual  public 
burden  for  this  collection  of  information 
is  estimated  to  average  13.7  hours  for  a 
facility  that  certifies  one  chemical  per 
Form  A  Certification  Statement. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif)'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collf^rtion  of 
information;  and  transmit  nr  otherwise 
disclose  the  information. 

The  following  is  a  summar\'  of  the 
estimates  taken  from  the  ICR  supporting 
statement: 

Respondents/affected  entities: 
Owners  or  operators  of  certain  facilities 
that  manufacture,  process,  or  otherwise 
use  certain  specified  toxic  chemicals 
and  chemical  categories  and  are 
required  to  report  annually  on  the 
environmental  releases  and  transfers  of 
waste  management  activities  for  such 
chemicals. 

Estimated  No.  of  Responses:  5,000. 

Frequency  of  Responses:  Annual. 
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Estimated  Total  Annual  Burden 
Hours:  173,850  burden  hours. 

Estimated  Total  Annual  Burden  Costs: 
S  8.02  million  in  labor  costs. 

Changes  in  Burden  Estimates 

The  burden  estimated  in  this 
supporting  statement  differs  from 
0MB  s  inventory  as  a  result  of 
adjustments  to  estimates  of  number  of 
responses  (from  5,121  responses  to 
5.000  responses),  changes  to  subsequent 
vear  unit  reporting  burden  estimates 
(from  30.2  to  9.3  burden  hours  per 
chemical  certified  on  a  Form  A 
Certification  Statement),  and  an 
adjustment  for  use  of  TRl-ME  for  those 
forms  completed  using  TRI-ME.  These 
changes  are  described  in  greater  detail 
in  the  supporting  statement  for  this  ICR. 
available  in  the  public  version  of  the 
official  record. 

Dated:  October  27,  2003. 
Doreen  Sterling, 

Acting  Director.  Collection  Strategies 

Division. 

[FR  Doc.  03-27482  Filed  10-30-03:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6644-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  or  http://i^'ww.epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  20.  2003  Through  October 
24. 2003 

Pursuant  to  40  CFR  1506.9. 

EIS  \'o.  030485.  Final  EIS.  AFS.  CA. 
Combined  Array  for  Research  in 
Millimeter-wave  Astronomy 
(CARMA)  Project.  Construction, 
Reconstruction  and  Operation  of  23 
Antennas  at  the  Juniper  Flat  Site, 
Special-Use-Permit  Issuance,  Inyo 
Mountain,  Inyo  National  Forest,  Inyo 
County.  CA.  Wait  Period  Ends: 
December  1.  2003.  Contact:  Jeffery  E. 
Bailev  (760)  873-2400. 

EIS  No' 030486.  Draft  EIS.  AFS.  CA. 
Larson  Reforestation  and  Fuel 
Reduction  Project.  Implementation. 
Stanislaus  National  Forest,  Groveland 
Ranger  District,  Mariposa  and 
Tuolumne  Counties.  CA.  Comment 
Period  Ends:  December  15.  2003, 
Contact:  Steve  Marsh  (209)  962-7825. 
This  document  is  available  on  the 
Internet  at:  http://www.r5.fs.fed.us/ 
Stanislaus. 


EIS  No.  030487.  Draft  EIS,  AFS.  WY, 
Lost  Cabin  Mine  Project, 
Improvement  of  Historic  Mining  Road 
(Way  4170H)  to  Allow?  Motorized 
Access  to  the  Lost  Mine  for  Mineral 
Exploration).  Plan-of-Operation. 
Medicine-Bow  Routt  National  Forests 
and  Thunder  Basin  National 
Grassland.  Carbon  County,  WY. 
Comment  Period  Ends:  December  15, 
2003.  Contact:  Melissa  Martin  (307) 
745-2371.  This  document  is  available 
on  the  Internet  at:  http:// 
www.fs.fed.us\mmf. 

EIS  No.  030438.  Draft  EIS.  AFS.  WT. 
Wyoming  Range  Allotment  Complex, 
To  Determine  Whether  or  not  to 
Allow  Domestic  Sheep  Grazing, 
Bridger-Teton  National  Forest,  Big 
Piney.  Greys  River  and  Jackson 
Ranger  Districts,  Sublette.  Lincoln 
and  Teton  Counties,  WY,  Comment 
Period  Ends:  December  29,  2003. 
Contact:  Greg  Clark  (307)  276-3375. 

EIS  No.  030489.  Draft  EIS,  AFS,  OR, 
Baked  Apple  Fire  Salvage  Project, 
Salvaging  Fire  Killed  Trees  in  the 
Matrix  Portion  of  the  2002  Apple  Fire, 
Umpqua  National  Forest,  Umpqua 
Ranger  District,  Douglas  County,  OR, 
Comment  Period  Ends:  December  15, 
2003.  Contact:  Debbie  Anderson  (541) 
496-3532.  This  document  is  available 
on  the  Internet  at:  http:// 
wwH'.fs.fed.us/r6/umpqua. 

EIS  No.  030490.  Final  EIS,  BIM.  CA. 
Santa  Rosa  and  San  Jacinto  Mountains 
National  Monument  Management 
Plan.  Implementation.  Public  Lands 
Management,  Riverside  County.  CA, 
Wait  Period  Ends:  December  1.  2003. 
Contact:  Melissa  Briston  (760)  251- 
4817.  This  document  is  available  on 
the  Internet  at:  http:// 
vvM-u'.  ca .  blm  .gov/ palmsprings. 

EIS  No.  030491,  Final  EIS,  AFS.  AL, 
Forest  Health  and  Restoration  Project. 
Proposal  to  Determine  the  Desired 
Future  Conditions  of  all  Existing 
Loblolly  Pine  Stands.  National  Forests 
in  Alabama.  Bankhead  National 
Forest.  Winston,  Lawrence  and 
Franklin  Counties,  AL,  Waft  Period 
Ends:  December  1,  2003,  Contact: 
John  W.  Creed  (205)  489-5111. 

EIS  No.  030492.  Final  EIS,  AFS.  WI. 
Sunken  Moose  Project,  Proposal  to 
Restore  and/or  Maintain  the  Red  and 
White  Pine  Communities,  Washum 
Ranger  District.  Chequamegon-Nicolet 
Forest,  Bayfield  County.  WI,  Wait 
Period  Ends:  December  1,  2003, 
Contact:  Rav  Kiewit  (715)  373-2667. 

EIS  No.  030493.  Final  EIS.  FT  A.  TX. 
Northwest  Corridor  Light  Rail  Transit 
(LRT)  Line  to  Farmers  Branch  and 
Carrollton,  Construction  and 
Operation,  NPDES  and  U.S.  Army 
COE  Section  404  Permits  Issuance, 


Dallas  Area  Rapid  Transit,  Dallas  and 
Denton  Counties,  TX,  Wait  Period 
Ends:  December  1,  2003,  Contact: 
John  Sweek  (817)  975-0550. 

EIS  No.  030494.  Final  EIS.  FTA.  TX. 
Southeast  Corridor  Light  Rail  Transit 
Project,  Construction  and  Operation, 
Funding,  NPDES  Permit  and  U.S. 
Army  COE  Section  404  Permit 
Issuance  and,  Mobility  2025  Plan 
Update.  Dallas  Area  Rapid  Transit 
(DART).  City  of  Dallas,  Dallas  County, 
TX.  Wait  Period  Ends:  December  1, 
2003,  Contact:  John  Sweek  (817)  975- 
0550. 

EIS  No.  030495,  Final  EIS,  NOA. 
Dolphin  and  Wahoo  Fishery 
Management  Plan,  Establishing 
Fishery  Management  LInits.  Stock 
Status  Determination  and  Harvesting 
Restrictions.  Initial  Regulatory 
Flexibility  Analysis,  South  Atlantic, 
Caribbean,  and  Gulf  of  Mexico.  Wait 
Period  Ends:  December  1,  2003, 
Contact:  Roy  E.  Crabtree  (727)  570- 
5301. 

EIS  No.  030496.  Final  EIS.  AFS.  ID, 
Twin  Creek  Timber  Sale  Project, 
Proposal  to  Cut  and  Remove 
Lodgepole  Pine  Sawtimber.  Road 
Construction/Reconstruction. 
Montpelier  Ranger  District,  Caribou 
National  Forest,  U.S.  Corps  of 
Engineers  Permit,  Bear  Lake  County, 
ID,  Wait  Period  Ends:  December  1. 
2003,  Contact:  Jerry  B.  Reese  (208) 
624-3151. 

Amended  Notices 

EIS  No.  030453.  Draft  EIS.  BLM.  CA. 
Desert  Southwest  Transmission  Line 
Project.  New  Substation/Switching 
Station.  Construction.  Operation  and 
Maintenance.  Right-of-Way  Grant  and 
US  Army  COE  Section  10  and  404 
Permits  Issuance,  North  Palm  Springs 
and  Blythe.  CA,  Comment  Period 
Ends:  Januarv'  8,  2004.  Contact:  John 
Kalish  (760)  251-4849.  Revision  of  FR 
Notice  Published  on  10/10/2003: 
Correction  to  the  Internet  Address 
should  be:  http://ww\v. ca.blm.gov/ 
palmsprings.  Also,  CEQ  Comment 
Period  Ending  11/17/2003  has  been 
Extended  to  01/08/2004. 

Dated:  October  28,  2003. 
Joseph  C.  Montgomery, 

Directoi.  SEP  A  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  0.3-27474  Filed  10-30-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6645-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP],  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  4,  2003  (68  FR  16511). 

Draf^  EISs 

EBP  \V.  D-AFS-E63067-AL 

Ratmg  ECl .  Forest  Health  and  Red- 
Cockade  Woodpecker  (RCW)  Initiative, 
Implementation,  Talladega  National 
Forest,  Talladega  and  Shoal  Creek 
Ranger  Districts.  Calhoun,  Cherokee, 
Clav.  Clebourne  and  Talladega  Counties, 
AL. 

Summary:  While  EPA  supports  the 
efforts  to  restore  the  longleaf  pine 
ecosystem  and  enhance  red-cockade 
woodpecker  habitat.  EPA  has 
environmental  concerns  related  to 
potential  water  quality  impacts  and 
herbicide  use. 

ERP  No.  D-AFS-J70020-CO 

Rating  ECl.  Upper  Blue  Stewardship 
Project,  Vegetation  Management,  Travel 
Management,  and  Dispersed  Camping 
Sites  Designation,  Implementation,  U,S. 
Army  COE  404  Permit.  White  River 
National  Forest.  Dillon  Ranger  District. 
Summit  County.  CO. 

Summon':  EPA  expressed 
environmental  concerns  with  the 
creation  of  permanent,  recreation  timber 
clearings  in  lynx  corridor  and  foraging 
habitat. 

ERP  So.  D-AFS-K65258-CA 

Rating  EC2,  Emigrant  Wilderness 
Dams  Project.  Reconstruct.  Repair, 
Maintain  and  Operate  12  Dams;  Snow, 
Bigelow,  Huckleberry.  Emigrant 
Meadow,  Middle  Emigrant.  Emigrant, 
Leighton.  Long.  Lower  Buck.  Y-Meadow 
and  Bear,  Stanislous  National  Forest, 
Summer  Ranger  District,  Tuolumne 
County.  CA, 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  impacts  to  wilderness,  air  and 
water  quality,  and  wildlife  as  a  result  of 
the  maintenance  of  twelve  dams.  EPA 


requested  additional  information  on 
water  quality  impacts,  compliance  with 
wilderness  policy,  and  rationale  to 
support  the  proposed  alternative  be 
included  in  the  final  EIS, 

ERP  No.  D-AFS-L65426-OR 

Rating  EC2.  Flagtail  Fire  Recover)' 
Project.  To  Address  the  Differences 
between  Existing  and  Desired 
Conditions,  Blue  Mountain  Ranger 
District,  Malheur  National  Forest.  Grant 
County.  OR. 

Summon,':  EPA  expressed 
environmental  concerns  with  potential 
impacts  from  harvesting  activities  and 
grazing,  and  the  removal  and 
destruction  of  nest  structures  for 
landbirds  in  dn,'  forest  habitats. 

ERP  No.  D-AFS-L65430-OR 

Rating  EC2,  Monument  Fire  Recovery- 
Project  and  Proposed  Non  Significant 
Forest  Plan  Amendments,  Implementing 
Four  Alternatives  for  Recover\-,  Malheur 
National  Forest,  Prairie  City  Ranger 
District,  Grant  and  Baker  Counties.  OR. 

Summon,':  EPA  expressed 
environmental  concerns  with  potential 
adverse  impacts  from  harvesting  which 
can  result  in  disturbance  and  habitat 
loss  primary'  cavity  excavator  bird 
species. 

ERP  No.  D-ELM-J02042-UT 

Rating  EC2.  Uinta  Basin  Natural  Gas 
Project.  Proposed  to  Produce  and 
Transport  Natural  Gas  in  the  Atchee 
Wash  Oil  and  Gas  Production  Region. 
Resource  Development  Group,  Right-of- 
Way  Grant.  U.S.  Army  COE  Section  404 
Permit  and  Endangered  Species  Act 
Permit,  Uintah  County,  Utah. 

Summary:  EPA  expressed 
environmental  concerns  with  the  - 
regional  air  quality  analysis  and  impacts 
to  wetlands. 

ERP  No.  D-BLM-165387-CO 

Rating  ECl,  Silverton  Outdoor 
Learning  and  Recreation  Center, 
Authorization  for  Long-Term  Use  of 
1.300  acres  for  Backcountry-tvpe  Skiing. 
Summer  Recreation  and  Educational 
Activities,  Amendment  of  the  San  Juan/ 
San  Miguel  Resource  Management  Plan, 
San  Juan  County.  CO. 

Summar}-:  EPA  expressed 
environmental  concerns  regarding  the 
potential  adverse  impacts  to  alpine 
vegetation,  lynx  habitat,  and  from 
foreseeable  future  development. 

ERP  No.  D-BLM-L65431-OR 

Rating  EC2,  Timbered  Rock  Fire 
Salvage  and  Elk  Creek  Watershed 
Restoration  Project.  Implementation, 
Northwest  Forest  Plan,  Butte  Falls 
Resource  Area,  Medford  District, 


Douglas,  Jackson,  and  Josephine 
Counties.  OR. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
indirect  and  cumulative  effects,  project 
restoration  activities  and  proposed 
salvage  prescriptions  that  are 
inconsistent  with  the  Northwest  Forest 
Plan. 

ERP  No.  D-HUD-L85027-WA 

Rating  LO,  Tacoma  Housing  Authoritv 
(THA)  Hope  V\  Salishan  Redevelopment 
Project.  Revitalize  the  Communitv 
Neighborhood.  Funding.  NHPA  Section 
106,  NPDES  Permit.  City  of  Tacoma. 
WA, 

Summar\r  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  upon  this 
screen.  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project. 

ERP  No.  D-NPS-F61021-WI 

Rating  LO,  Apostle  Islands  National 
Lakeshore  Wilderness  Study. 
Wilderness  Designation  or 
Nondesignation.  Ashland  and  Bayfield 
Counties,  WI, 

Summary:  EPA  expressed  lack  of 
objections  with  the  proposed  wilderness 
designation.    . 

ERP  No.  DR-COE-K39066-CA 

Rating  EC2,  Port  J  Long  Beach  Pier  J 
South  Terminal  Expansion  Project, 
Additional  Cargo  Requirements 
Associated  with  Growing  Export  and 
Import  Volumes,  Port  Master  Plan 
(PMP)  Amendment,  COE  Section  404, 
401,  and  10  Permits,  Citv  of  Long  Beach, 
CA. 

Summary:  EPA  raised  environmental 
concerns  on  potential  impacts  to  air 
quality  and  aquatic  resources,  and  the 
adequacy  of  mitigation  for  these 
impacts.  The  EIS  appears  to 
underestimate  the  project's  air  pollutant 
emissions;  additional  air  qualitv 
mitigation  may  be  needed.  EPA  has 
concerns  that  the  EIS  did  not  address 
the  source(s)  from  which  material  for 
the  project's  landfill  component  would 
be  obtained;  impacts  associated  with 
obtaining  this  fill  material;  and 
consistency  with  Federal  Regulations  at 
40  CFR  230.  including  identification  of 
the  Least  Environmentally  Damaging 
Practicable  Alternative. 

Final  EISs 

ERP  No.  F-AFS-J65379-CO 

Green  Ridge  Mountain  Pine  Beetle 
Analysis  Project.  Proposal  to  Reduce  the 
Spread  of  Mountain  Pine  Beetle  and 
Associated  Tree  Mortality,  Medicine 
Bow-Routt  National  Forest  &  Thunder 
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Basin  National  Grassland,  Parks  Ranger 
District,  Jackson  County.  CO. 

Summon,':  EPA  expressed 
environmental  concerns  with  adverse 
impacts  to  aquatic  resources  from  soil 
disturbance. 

ERP  No.  F-AFS-L6536a-AK 

Madan  Timber  Sale.  Implementation, 
Tongass  National  Forest,  VVrangell 
Ranger  District,  COE  Section  404  Permit 
and  NPDES  Permit,  AK. 

Summon':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  .\'o.  F-BL\H65240-l\Y 

Pittsburg  and  Midway  Coal  Mining 
Proposal  (WYW148816').  Exchange  of 
Private  Owned  Land  P&M  for  Federally- 
Owned  Coal,  Lincoln,  Carbon  and 
Sheridan  Counties,  VVY. 

Summon,':  EPA  expressed 
environmental  concerns  with  potential 
cumulative  air  quality  impacts  from  this 
coal  mine,  when  added  to  other  energy 
development  in  northeastern  Wyoming. 
Exceedances  of  Clean  Air  Act  criteria  on 
the  Northern  Cheyenne  Reservation  in 
Montana,  and  extinguishing  the  coal 
seam  fire  should  be  addressed  before 
completing  the  proposed  land  exchange. 

ERP  No.  F-CGD-G03021-LA 

Port  Pelican  Deepvvater  Port 
(Construction  and  Operation,  License 
Approval.  Vermillion  Lease  Block  140 
(m  the  Continental  Shelf  in  the  Gulf  of 
Mexico  southwest  of  Freshwater  City. 
LA. 

Summary:  EPA  has  no  objections  to 
the  proposed  action. 

ERP  No.  F-COE-K39077-CA 

East  Cliff  Drive  Bluff  Protection  and 
Parkway  Project.  Alternatives 
Evaluation  for  Coastal  Bluff  Erosion 
Protection.  City  of  Santa  Cruz.  Santa 
Cruz  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NPS-D6W53-VA 

Green  Spring  Colonial  National 
Historical  Park  Management  Plan, 
Implementation,  James  Citv  County.  VA. 

Summary:  EPA's  concerns  were 
adequately  addressed  in  the  final  EIS. 

Dated:  October  28.  2003. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  03-27476  Filed  10-30-03;  8:45  am] 
BILUNG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY      j 

[FRL-7575-2] 

State  Innovation  Grant  Program, 
Notice  of  Availability  of  Solicitation  for 
Proposals  for  2003/2004  Awards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Economics  and  Innovation  (OPEI)  is 
giving  notice  of  the  availability  of  its 
solicitation  for  proposals  for  the  2003/ 
2004  grant  program  to  support 
innovation  by  State  environmental 
regulatorv'  agencies — the  "State 
Innovation  Grant  Program."  The 
solicitation  is  available  at  the  Agency's 
State  Irmovation  Grant  Web  site: 
h  ttp  ://ww\v.  epa  .gov/innova  tion/ 
stategrants.  or  may  be  requested  from 
the  Agency  by  e-mail,  telephone,  or  by 
mail.  Only  the  principal  environmental 
regulatory  agency  within  each  State 
(generally,  where  delegated  authorities 
for  Federal  environmental  regulations 
exist)  is  eligible  to  receive  these  grants. 
DATES:  State  environmental  regulatory 
agencies  will  have  68  days  (until 
January  7,  2004)  from  the  date  of 
publication  of  the  solicitation  on  the 
Web  site  (October  30.  2003)  to  respond 
with  a  pre-proposal,  budget,  and  project 
summary.  The  environmental  regulatory 
agencies  from  the  fifty  (50)  States; 
Washington,  DC,  and  four  (4)  territories 
were  notified  of  the  solicitation's 
availability  by  fax  and  email 
transmittals  on  October  30,  2003. 
ADDRESSES:  Copies  of  the  Solicitation 
can  be  downloaded  from  the  Agency's 
Web  site  at:  http://www.epa.gov/ 
innovation/ stategrants/ 2003soUcitation 
or  may  be  requested  by  telephone  (202- 
56&-2182),  or  by  e-mail 
(Innovation^State_Grants@epa.gov). 
Proposals  submitted  in  response  to  this 
solicitation,  or  questions  concerning  the 
solicitation  should  be  sent  to: 

State  Innovation  Grant  Program, 
Office  of  PoUcy.  Economics  and 
Innovation.  U.S.  Environmental 
Protection  Agency  (1807T).  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460. 

Proposal  responses  or  questions  may 
also  be  sent  by  fax  to  (202-566-2220), 
addressed  to  the  "State  Innovation 
Grant  Program,"  or  by  e-mail  to: 
Innovation_State_Grants@epa.gov.  We 
encourage  e-mail  responses.  If  you  have 
questions  about  responding  to  this 
notice,  please  contact  EPA  at  this  e-mail 
address  or  fax  number,  or  you  may  call 


Gerald  Filbin  at  202-566-2182.  EPA 
will  acknowledge  all  responses  it 
receives  to  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Background:  In  Fall  of  2002.  EPA 
conducted  a  competition  for  a  new  grant 
program  designed  to  support  innovation 
in  environmental  programs  at  the  State 
level.  Following  the  pilot  round  of  State 
Innovation  Grants  in  2002,  EPA 
consulted  with  the  States  through  the 
Environmental  Council  of  the  States  and 
through  a  comment  period  announced 
in  the  Federal  Register  (68  FR  34944, 
June  11,  2003)  (see  http://ii-w\\'. epa.gov/ 
innovation/statefirants  on  the  grant 
solicitation  process).  Based  upon  that 
input  EPA  made  several  improvements 
in  the  process  for  this  year — including 
a  pre-announcement  process  that  would 
allow  time  for  States  to  consult  with 
EPA  Regions  on  potential  projects  prior 
to  the  solicitation,  and  a  change  from  a 
30-day  to  a  60-day  response  period  once 
the  solicitation  is  announced.  One  of  the 
recommendations  from  the  consultation 
was  to  incorporate  State  input  into  the 
selection  of  topic  areas  for  subsequent 
solicitations,  to  ensure  that  State 
priorities  were  considered  in  projects 
that  EPA  selected. 

There  was  support  from  a  large 
number  of  the  responding  States  for 
maintaining  innovation  in  permitting  as 
a  subject  of  the  next  solicitation,  in 
order  to  create  a  stable  resource  base  for 
an  area  that  is  core  to  the  innovation 
efforts  in  most  States.  Within  this  topic 
there  was  considerable  support  for  EPA 
assistance  to  the  States  for 
implementation  of  Environmental 
Management  Systems  (EMS)  relating  to 
permitting  (see:  http://i%'w\v.epa.gov/ 
ems/  and  Environmental  Results 
Programs  (ERPs)  (see:  http:// 
WWW',  epa.gov/ooa  ujeag/ permits/ 
masserp.htm).  There  were  other  topics 
suggested  by  the  States — including  a 
few  topics  that  were  suggested  by  more 
than  one  State,  but  because  of  the  strong 
support  for  the  innovation  in  permitting 
topic,  and  the  relatively  small  amount  of 
funding  anticipated  this  year  for  the 
program,  EPA  was  concerned  that  too 
many  topics  might  diffuse  the  resources 
available  and  prohibit  adequate  funding 
for  projects  of  significant  scale.  Several 
of  the  other  topics  suggested  may  in 
fact,  be  eligible  for  support  through 
other  EPA  assistance  programs.  The 
State  Innovation  Grant  Program  will  try 
to  provide  some  flexibility  around  the 
"innovation  in  permitting"  theme  for  a 
variety  of  projects,  although  permitting 
programs  or  alternatives  to  permitting 
prograins  will  be  at  the  core  of  projects 
we  select. 
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Dated:  October  9.  2003. 
Christopher  Knopes, 

Associate  Director.  Office  of  Environmental 

Policy  Innovation. 

IFR  Doc.  03-27486  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7580-8] 

Public  Notice  of  Draft  NPDES  General 
Permits  for  Wastewater  Lagoon 
Systems  Located  In  Indian  Country  in 
MT,  ND,  SD,  UT,  and  WY 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  reissue 
NPDES  general  permits. 

SUMMARY:  EPA  Region  8  is  hereby  giving 
notice  of  its  proposed  determination  to 
issue  five  National  Pollutant  Discharge 
Elimination  System  (NTDES)  general 
permits  for  wastewater  lagoon  systems 
that  are  located  in  Indian  countrv  in  the 
States  of  MT,  ND.  SD.  UT.  and  \VY  and 
that  are  treating  primarily  domestic 
wastewater.  The  general  permits  are 
grouped  geographically  by  State,  with 
the  permit  coverage  being  for  specified 
Indian  reservations  in  the  State:  any 
land  held  in  trust  by  the  United  States 
for  an  Indian  tribe;  and  any  other  areas 
which  are  Indian  country  within  the 
meaning  of  18  U.S.C.  1151.  These 
general  permits  will  replace  the  twenty- 
one  general  permits  that  were  issued  for 
a  5-vear  term  in  1998  for  Indian 
reservations  in  MT,  ND.  SD,  and  UT. 

The  use  of  wastewater  lagoon  systems 
is  the  most  common  method  of  treating 
municipal  wastewater  in  Indian  countr\' 
in  MT.  ND,  SD,  UT  and  WY.  Wastewater 
lagoon  svstems  are  also  used  to  treat 
domestic  wastewater  from  isolated 
housing  developments,  schools,  camps, 
missions,  and  similar  sources  of 
domestic  wastewater  that  are  not 
connected  to  a  municipal  sanitary  sewer 
system  and  do  not  use  septic  tank 
systems.  Region  8  is  proposing  to  use 
general  permits  instead  of  individual 
permits  for  permitting  the  discharges 
from  such  facilities  in  order  to  reduce 
the  Region's  administrative  burden  of 
issuing  separate  individual  permits.  The 
administrative  burden  for  the  regulated 
sources  is  expected  to  be  about  the  same 
under  the  general  permits  as  with 
individual  permits,  but  it  will  be  much 
quicker  to  obtain  permit  coverage  with 
general  permits  than  with  individual 
permits.  The  discharge  requirements 
would  essentially  be  the  same  with  an 
individual  permit  or  under  the  general 
permit. 


DATES:  Public  comments  on  this 
proposal  must  be  received,  in  writing. 
on  or  before  December  30,  2003. 
ADDRESSES:  Public  comments  should  be 
sent  to:  U.S.  EPA.  Region  8;  Water 
Permits  Unit  (BP-W-P);  999  18th  Street, 
Suite  300;  Denver,  CO  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  draft  permit  and  Fact 
Sheet,  please  write  William  Kennedy  at 
the  above  address  or  telephone  (303) 
312-6285.  Copies  of  the  draft  permit 
and  Fact  Sheet  may  also  be  downloaded 
from  the  EPA  Region  8  web  page  at 
h  ttp  ://www.  epa  .gov/ region  08 /h  tml/ 
npdes/lagoons.html.  Questions 
regarding  the  specific  permit 
requirements  mav  be  directed  to  Mike 
Reed  at  (303)  312-6132,  or  E-mail 
address  Reed.Mike@epa.gov. 
SUPPLEMENTARY  INFORMATION  It  is 
proposed  that  general  permits  be  issued 
for  discharges  from  wastewater  lagoon 
systems  located  in  the  following  areas; 
'  Montana:  MTG589###.  This  permit 
covers  the  Blackfeet  Indian  Reservation; 
the  Crow  Indian  Reservation;  the 
Flathead  Indian  Reservation;  the  Fort 
Belknap  Indian  Reser\'ation;  the  Fort 
Peck  Indian  Reservation;  the  Northern 
Chevenne  Indian  Reser\'ation;  the  Rocky 
Bov's  Indian  Reservation;  any  land 
within  the  State  of  Montana  held  in 
trust  by  the  United  States  for  an  Indian 
tribe;  and  anv  other  areas  within  the 
State  of  Montana  which  are  Indian 
country  within  the  meaning  of  18  U.S.C. 
1151.  " 

North  Dakota:  NDG589###.  This 
permit  covers  the  Fort  Berthold  Ind'an 
Reservation;  the  Fort  Totten  Indian 
Reservation — also  knovkTi  as  Spirit  Lake 
Indian  Reser\'ation;  the  Standing  Rock 
Sioux  Indian  Reser\'ation;  the  Turtle 
Mountain  Indian  Reservation;  any  land 
within  the  State  of  North  Dakota  held  in 
trust  by  the  United  States  for  an  Indian 
tribe;  and  any  other  areas  within  the 
State  of  North  Dakota  which  are  Indian 
country  within  the  meaning  of  18  U.S.C. 
1151.  This  permit  includes  that  portion 
of  the  Standing  Rock  Indian  Reservation 
and  associated  Indian  country  located 
within  the  State  of  South  Dakota.  It  does 
not  include  any  land  held  in  trust  by  the 
United  States  for  the  Sissetnn-W'ahpeton 
Sioux  Tribe  or  any  other  Indian  countr.' 
associated  with  that  Tribe,  which  is 
covered  under  general  permit 
SDG589###. 

South  Dakota:  SDG589###.  This 
permit  covers  the  Cheyenne  River  Sioux 
Indian  Reservation;  Crow  Creek  Sioux 
Indian  Reservation;  the  Flandreau 
Indian  Reservation;  the  Lower  Brule 
Indian  Reservation;  the  Pine  Ridge 
Indian  Reser\'ation — includes  the  entire 
Reservation,  which  is  located  in  both 


South  Dakota  and  Nebraska;  the 
Rosebud  Sioux  Indian  Reservation;  the 
Yankton  Sioux  Indian  Reservation;  any 
land  within  the  State  of  South  Dakota 
held  in  trust  bv  the  United  States  for  an 
Indian  tribe;  and  any  other  areas,  within 
the  State  of  South  Dakota  which  are 
Indian  country-  within  the  meaning  of  18 
U.S,C.  1151.  This  permit  includes  any 
land  in  the  State  of  North  Dakota  that  is 
held  in  trust  by  the  United  States  for  the 
Sisseton-Wahpeton  Sioux  Tribe  or  any 
other  Indian  countr\'  associated  with 
that  Tribe.  It  does  not  include  the 
Standing  Rock  Indian  Reservation  or 
any  associated  Indian  country,  which  is 
covered  under  general  permit 
NT)G589###. 

Utah:  UTG589###.  This  permit  covers 
the  Northwestern  Band  of  Shoshoni 
Indian  Reservation;  the  Paiute  Indian 
Reservation:  the  Skull  Valley  Indian 
Reservation;  the  Uintah  and  Ouray 
Indian  Reservation;  any  land  within  the 
State  of  Utah  held  in  trust  by  the  United 
States  for  an  Indian  tribe;  and  any  other 
areas  within  the  State  of  Utah  which  are 
Indian  countrv'  within  the  meaning  of  18 
U.S.C.  1151.  It  does  not  include  those 
portions  of  the  Navajo  Nation,  the 
Goshutes  Indian  Reservation,  and  the 
Ute  Mountain  Indian  Reservation 
located  in  the  State  of  Utah,  any  land 
held  in  trust  by  the  United  States  for  an 
Indian  tribe  that  is  associated  with  those 
reser\'ations,  and  any  other  areas  which 
are  Indian  countrs'  within  the  meaning 
of  18  U.S.C.  1151  that  are  associated 
with  those  reservations. 

Wyoming:  WYG589#«#.  This  permit 
covers  the  Wind  River  Indian 
Reservation;  any  land  within  the  State 
of  Wyoming  held  in  trust  by  the  United 
States  for  an  Indian  tribe:  and  any  other 
areas  within  the  State  of  Wyoming 
which  are  Indian  countrv  within  the 
meaningof  18  U.S.C.  1151. 

General  permits  are  not  being  issued 
for  the  portions  of  the  Navajo  Nation 
and  the  Goshutes  Indian  Reservation  in 
Utah  since  the  permitting  activities  for 
these  reservations  are  done  by  Region  9 
of  EPA.  Also,  general  permits  are  not 
being  issued  for  the  Southern  Ute  Indian 
Reservation  located  in  the  State  of 
Colorado  and  the  Ute  Mountain  Indian 
Reser\-ation  located  in  the  States  of 
Colorado,  New  Mexico,  and  Utah 
because  of  water  quality  concerns  in  the 
San  Juan  River  Basin  portion  of  the 
Colorado  River  Basin. 

Coverage  under  the  general  permits 
will  be  limited  to  lagoon  systems 
treating  primarily  domestic  wastewater 
and  will  include  the  following  three 
categories;  (1)  Lagoons  where  no 
permission  is  required  before  starting  to 
discharge:  (2)  lagoons  where  permission 
is  required  before  starting  to  discharge; 


62076 


Federal  Register/ Vol.  68.  No.  211 /Friday.  October  31,  2003 /Notices 


and  (3)  lagoons  that  are  required  to  have 
no  discharge.  The  effluent  limitations 
for  lagoons  coming  under  categories  1 
and  2  are  based  on  the  Federal 
Secondary  Treatment  Regulation  (40 
CFR  part  133)  and  best  professional 
judgement  (BPl),  There  are  provisions  in 
the  general  permits  for  adjusting  the 
effluent  limitations  on  total  suspended 
solids  (TSS)  and  pH  in  accordance  uith 
the  provisions  of  the  Secondary 
Treatment  Regulation.  If  more  stringent 
and/or  additional  effluent  limitations 
are  considered  oecessary  to  comply 
with  applicable  water  quality  standards, 
etc.  those  limitations  may  be  imposed 
by  written  notification  to  the  permittee. 
Lagoon  systems  under  categorv  3  are 
required  to  have  no  discharge  except  in 
accordance  with  the  bvpass  provisions 
of  the  permit.  Self-monitoring 
requirements  and  routine  inspection 
requirements  are  included  in  the 
permits.  The  permits  do  not  authorize 
the  discharge  of  wastewater  from  land 
application  sites,  but  they  do  require 
that  the  land  application  of  wastewater 
from  the  lagoon  systems  be  done  in 
accordance  with  a  written  operational 
plan  for  the  land  application  of  the 
wastewater.  The  objectives  of  the 
operational  plan  are  to  minimize  the 
potential  for  the  discharge  of  wastewater 
from  the  land  application  site  and  to 
avoid  applying  excessive  amounts  of 
nitrogen  to  the  land  application  site. 
With  the  exception  of  the  Flathead 
Indian  Reservation  and  the  Fort  Peck 
Indian  Reservation,  where  the  Tribes 
have  Clean  Water  Act  section  401la)(l) 
certification  authority.  EPA  intends  to 
certify  that  the  permits  comply  with  the 
applicable  provisions  of  the  Clean  Water 
Act  as  long  as  the  permittees  comply 
with  all  permit  conditions.  The  permits 
will  be  issued  for  a  period  of  five  years, 
with  the  permit  effective  date  and 
expiration  date  determined  at  the  time 
of  issuance. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  these  permits  were 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  40  L:.S.C.  3501.  et  seq.  and  assigned 
OMB  control  numbers  2040-0250 
(General  Permits)  and  2040-0004 
(Discharge  Monitoring  Reports). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993)  the  Agencv 
must  determine  whether  the  regulatory 
action  is  ■significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materiallv 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

OMB  has  waived  review  of  NPDES 
general  permits  under  the  terms  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

Issuance  of  an  NPDES  general  permit 
is  not  subject  to  rulemaking 
requirements,  including  the  requirement 
for  a  general  notice  of  proposed 
rulemaking,  under  section  535  of  the 
Administrative  Procedures  Act  (APA)  or 
any  other  law,  and  is,  thus,  not  subject 
to  the  Regulatory  Flexibility  Act  (RFA) 
requirement  to  prepare  an  Initial  Reg 
Flex  Analysis  (IRFA). 

The  APA  defines  two  broad,  mutually 
exclusive  categories  of  agency  action — 
"rules"  and  "orders."  Its  definition  of 
"rule"  encompasses  "an  agency 
statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  requirements  of 
an  agency*   *   *"  APA  section  551(4). 
Its  definition  of  "order"  is  residual:  "a 
final  disposition  *   *   *  of  an  agency  in 
a  matter  other  than  rulemaking  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *   *   *  an 
agency  permit  *   *   *"  APA  section 
551(8).  The  APA  thus  categorizes  a 
permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule.  Section  553  of 
the  APA  establishes  "rulemaking" 
requirements.  The  APA  defines 
"rulemaking"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  (APA  section  551(5)).  By  its 
terms,  then,  section  553  applies  only  to 
"rules"  and  not  also  to  "orders,"  which 
include  permits. 

Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104-4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 


"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g..  UMRA  section  201,  "Each  agencv 
shall  *   *   *  assess  the  effects  of  Federal 
regulatory  actions  *    *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)), 
UMRA  section  102  defines  "regulation" 
by  reference  to  2  U.S.C.  658  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the 
Regulatory  Flexibility  Act  (RFA).  That 
section  of  the  RFA  defines  "rule"  as 
"any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
(APA)],  or  any  other  law.  *    *    *" 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  "rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA,  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq 

Dated:  October  24.  2003. 
Stephen  S.  Tuber, 

Assistant  Regional  Administrator,  Office  of 
Partnerships  and  Regulatory  Assistance. 
(FR  Doc.  03-27485  Filed  10-30-03;  8:45  am] 

BILLING  CODE  656O-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

October  7.  200,3. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
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a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  1. 
2003,  If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804.  445  12th 
Street.  S\V.,  Washington.  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov 
or  Kim  A.  Johnson.  Office  of 
Management  and  Budget  (OMB).  Room 
10236  NEOB.  Washington.  DC  20503. 
(202)  395-3562  or  via  the  Internet  at 
Kim_A._lohn.?oniaomb. eop.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copy  of  the 
information  collection(s)  contact  Les 
Smith  at  (202)418-0217  or  via  the 
Internet  at  Leslie.Srnith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Sumber:  3060-0059. 
Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency  Devices 
Capable  of  Harmful  Interference,  FCC 
Form  740. 

Form  iVu/nfaer;  FCC  740. 
Tvpe  of  Review:  Extension  of  a 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit  entities:  Not-for-profit 
institutions;  Individuals  or  households; 
and  State.  Local,  or  Tribal  Governments. 
Sumber  of  Respondents:  5.077. 
Estimated  Time  per  Response:  1-5 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement:  Third  party 
disclosure. 

Total  Annual  Burden:  28.030  hours. 
Total  Annual  Costs:  None. 
iVeeds  and  Uses:  The  FCC,  working  in 
conjunction  with  the  U.S.  Customs 
Service,  is  responsible  for  the  regulation 
of  both  authorized  radio  services  and 
devices  that  can  cause  interference.  FCC 
Form  740  must  be  completed  for  each 


radio  frequency  device,  which  is 
imported  into  the  United  States,  and  is 
used  to  keep  non-compliant  devices 
from  being  distributed  to  the  general 
public,  thereby  reducing  the  potential 
for  harmful  interference  being  caused  to 
authorized  communications.  FCC  Form 
740  mav  now  be  filed  on  paper  or  by 
electronic  means. 

OMB  Control  Number:  3060-0341. 
Title:  Section  73.1680,  Emergency 
antennas. 
Form  Number:  N/A. 
Type  of  Relieve':  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Not-for-profit 
institutions. 

Number  of  Respondents:  142. 
Estimated  Time  per  Response:  0,5 
hours. 

Frequency  of  response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  71  hours. 
Total  Annual  Costs:  S28.400. 
Needs  and  Uses:  47  CFR  73.1680 
requires  that  licensees  of  AM,  FM,  or  TV 
stations  submit  an  informal  request  to 
the  FCC  (within  24  hours  of 
commencement  of  use)  to  continue 
operation  with  an  emergency  anterma. 
An  emergency  antenna  is  one  that  is 
erected  for  temporary  use  after  the 
authorized  main  and  auxilian,-  antennas 
are  damaged  and  cannot  be  used.  FCC 
staff  use  the  data  to  ensure  that 
interference  is  not  caused  to  other 
existing  stations. 

OMB  Control  Number:  3060-0580. 
Title:  Operator  Interests  in  Video 
Programming.  Sections  76.504  and 
76.1710. 
Form  Number:  N/A. 
Type  of  flev7ew;  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  1,500. 
Estimated  Time  per  Response:  15 
hours. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden:  22,500  hours. 
Total  Annual  Costs:  None, 
Needs  and  Uses:  47  CFR  76,1710 
(formerly  76.504)  requires  cable 
operators  to  maintain  records  in  their 
public  file  for  a  period  of  three  years 
regarding  the  nature  and  extent  of  their 
attributable  interests  in  all  video 
programming  services.  47  CFR  76.504. 
Note  2  states  that  the  information 
collection  requirements  are  found  in 
Section  76.1710.  These  records  must  be 
maintained  in  operators'  public  files  for 
a  period  of  three  years  and  must  be 
made  available  to  members  of  the 
public,  local  franchising  authorities,  and 


the  Commission  on  reasonable  notice 
and  during  regular  business  hours.  The 
Commission  and  local  franchising 
authorities  will  review  the  information 
to  monitor  compliance  with  channel 
occupancy  limits  in  respective  local 
franchise  areas.  (OMB  Control  No. 
3060-0581  contains  the  remaining 
information  collections  for  this  rule.) 
OMB  Contro'  Number:  3060-0773. 
Title:  Marketing  of  RF  Devices  Prior  to 
Equipment  Authorization,  Section 
2.803. 
Form  Number:  N/A. 
Tx'pe  of  Review:  Extension  of 
currently  approved  collection. 

Responcients:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  6,000. 
Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  One  time 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  3.000  hours. 
Total  Annual  Costs:  None. 
Needs  and  Uses:  FCC  rules  permit  the 
display  and  advertising  of  radio 
frequency  (RF)  devices  prior  to 
equipment  authorization  or  a 
determination  of  compliance,  providing 
that  the  advertising  or  display  contains 
a  conspicuous  notice  as  specified  at  47 
CFR  2, 803(c).  A  notice  must  also 
accompany  RF  prototype  equipment 
devices  offered  for  sale,  as  stated  in  47 
CFR  2.803(c)(2),  prior  to  equipment 
authorization  or  a  showing  of 
compliance,  that  the  equipment  must 
comply  with  FCC  rules  prior  to  delivery. 
This  information  informs  third  parties 
of  the  FCC's  requirement  for  the 
responsible  party  to  comply  with  its 
niles. 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 
Secretary. 
[FR  Doc.  03-27432  Filed  10-30-03;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  96-45;  DA  03-3112) 

Wireline  Competition  Bureau  Seeks 
Comment  on  Western  Wireless 
Corporation  Petition  To  Reject  Rural 
Telephone  Company  Self-Certification 
Filed  by  Valor  Telecommunications  of 
Texas,  LP,  tor  the  State  of  Oklahoma 

AGENCY:  Federal  Cummunicdliuns 

Commission 

ACTION:  Notice;  solicitation  for 

comments. 

SUMMARY:  In  this  document  the 
Commission  invites  comment  on 
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Western  Wireless's  petition  to  reject 
Valor's  self-certification  as  a  rural 
telephone  company  in  the  state  of 
Oklahoma. 

DATES:  Submit  comments  on  or  before 
December  1.  2003  and  reply  comments 
on  or  before  December  15.  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Washington.  DC  20554,  Room  TW- 
B204.  See  Supplemental  Information  for 
further  filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherv'l  Todd  (202)  418-7400  TTY;  (202) 
418-0484, 

SUPPLEMENTARY  INFORMATION:  On  June 
30.  2003,  Valor  Telecommunications  of 
Texas,  LP  (Valor)  filed  a  rural  self- 
certification  letter  stating  that  it  meets 
the  criterion  set  forth  in  section 
153(37)(D)  of  the  Act  for  all  its  study 
areas  in  the  states  of  Texas  (which 
includes  a  small  portion  in  Arkansas). 
Oklahoma,  and  New  Mexico.  Valor  had 
previously  self-certified  its  Texas  and 
New  Mexico  study  areas  as  rural 
telephone  company  study  areas  on  June 
27.  2000.  Valor  states  that  if  now  also 
meets  the  criterion  for  certification  of  its 
Oklahoma  study  area  as  a  rural 
telephone  company  study  area  as  a 
result  of  a  merger  among  Valor 
Telecommunications  of  Texas,  LP.  Valor 
Telecommunications  of  Oklahoma.  LLC, 
and  Valor  Telecommunications  of  New 
Mexico.  LLC. 

On  September  16.  2003.  Western 
Wireless  Corporation  (Western  Wireless) 
filed  a  petition  requesting  that  the 
Commission  reject  Valor's  self- 
certification  as  a  rural  carrier  in  the  state 
of  Oklahoma.  Western  Wireless 
previously  filed  a  similar  petition  to 
reject  Valor's  self-certification  as  a  rural 
telephone  company  in  Texas  and  New 
Mexico,  and  the  Commission  asked  for 
and  received  public  comment  on  that 
petition.  Western  Wireless  now  claims, 
similar  to  its  arguments  in  its  petition 
opposing  Valor's  self-certifications  in 
Texas  and  New  Mexico,  that  Valor  does 
not  qualify  as  a  rural  telephone 
company  in  Oklahoma  under  section 
153(37)(D)  because  Valor  was  not  a  local 
exchange  carrier  on  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996  (1996  Act)  and  Valor  did 
not  have  "less  than  15  percent  of  its 
access  lines  in  communities  of  more 
than  50,000"  on  the  date  that  the  1996 
Act  was  adopted.  Western  Wireless 
further  argues  that  any  interpretation  of 
section  153(37)(D)  that  would  allow 
Valor  to  qualify  as  a  rural  telephone 
company  as  a  consequence  of  its 
purchase  of  exchanges  from  GTE  would 
subvert  the  Commission's  policy  to 
"prevent  carriers  from  subdividing 
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study  areas  to  gain  an  advantage  under 
the  [universal  service]  rules."  Western 
Wireless  also  argues  that  it  would  be 
anti-competitive  for  Valor's  claimed 
rural  telephone  company  status  to 
potentially  prejudice  the  Eligible 
Telecommunications  Carrier  (ETC) 
status  of  competitive  entrants.  Finally. 
Western  Wireless  argues  that  Valor 
cannot  use  an  internal  corporate 
reorganization  as  a  means  to  acquire 
rural  telephone  company  status. 

We  invite  comment  on  Western 
Wireless's  petition  to  reject  Valor's  self- 
certification  as  a  rural  telephone 
company  in  the  state  of  Oklahoma. 
Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
December  1.  2003,  and  reply  comments 
on  or  before  December  15.  2003. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copv  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 


Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445' 12th  Street,  SW., 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540. 
Washington.  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC  20054. 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 
Secretary. 
[FR  Doc.  03-27428  Filed  10-30-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-3309] 

Announcement  of  Next  Meeting  Date 
and  Agenda  of  Consumer  Advisory 
Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice, 


SUMMARY:  This  document  announces  the 
next  meeting  date  and  agenda  of  the 
Consumer  Advisory  Committee  whose 
purpose  is  to  make  recommendations  to 
the  Federal  Communications 
Commission  ("Commission  ")  regarding 
consumer  issues  within  the  jurisdiction 
of  the  Commission  and  to  facilitate  the 
participation  of  consumers  (including 
people  with  disabilities  and 
underserved  populations,  such  as 
Native  Americans  and  persons  living  in 
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rural  areas)  in  proceedings  before  the 
Commission. 

DATES:  The  next  meeting  of  the 
Committee  will  talce  place  on  Thursday, 
November  20.  2003,  from  9  am,  to  4 
p,m, 

ADDRESSES:  Federal  Communication 
Commission.  445  12th  Street  SVV..  Room 
T\V-C305.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Marshall,  (202)  418-2809  (voice), 
(202)  418-0179  (TTY)  OF  e-mail: 

cac^fcc.gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  DA  03-3309  released  October  21. 
2003,  The  Commission  announced  the 
next  meeting  date  and  meeting- agenda 
of  its  Consumer  Advisory  Committee, 

Purpose  and  Functions 

The  purpose  of  the  committee  is  to 
make  recommendations  to  the 
Commission  regarding  consumer  issues 
within  the  jurisdiction  oi  the 
Commission  and  to  facilitate  the 
participation  of  consumers  (including 
people  with  disabilities  and 
underserved  populations,  such  as 
Native  Americans  and  persons  living  in 
rural  areas)  in  proceedings  before  the 
Commission. 

Meeting  Agenda 

The  Committee  will  consider:  (1) 
Recommendations  of  its  TRS  Working 
Group  regarding  outreach  and  funding 
for  telecommunications  relay  services; 
(2)  a  recommendation  of  its  Broadband 
Working  Group  regarding  further  study 
of  broadband  issues;  (3) 
recommendations  of  its  consumer 
Complaints,  Education  and  Outreach 
Working  Group  regarding  funding  for. 
and  effective  methods  of.  outreach  to 
consumers;  and  (4)  a  progress  report  of 
its  Ancillary  Services  Working  Group. 
Time  will  also  be  allotted  for  working 
group  meetings  between  10  a,m.  and  12 
p,m.  The  Committee  will  also  receive 
briefings  bv  FCC  staff  regarding 
Consumer  &  Governmental  Affairs 
Bureau  activities  and  other  matters. 

Availability  of  Copies  and  Electronic 
Accessibility 

Acopy  of  the  October  21,  2003, 
Public  Notice  is  available  in  alternate 
formats  (Braille,  cassette  tape,  large 
print  or  diskette]  upon  request.  It  is  also 
posted  on  the  Commission's  Web  site  at 
http://\^^\■^v. fcc.gov/cgb/cac.  Meeting 
minutes  will  be  available  for  public 
inspection  at  the  FCC  headquarters 
building  and  will  be  posted  on  the 
Commission's  Web  site  at  http:// 
www.fcc.gov/cgb/cac. 


The  Committee  meeting  will  be  open 
to  the  public  and  interested  persons 
mav  attend  the  meeting  and 
communicate  their  views.  Members  of 
the  public  will  have  an  opportunity  to 
address  the  Committee  on  issues  of 
interest  to  them  and  the  Committee. 
Written  comments  for  the  Committee 
may  also  be  sent  to  the  Committee's 
Designated  Federal  Officer,  Scott 
Marshall. 

The  meeting  site  is  fully  accessible  to 
people  using  wheelchairs  or  other 
mobility  aids.  Meeting  agendas  and 
handouts  will  be  provided  in  accessible 
format.  Sign  language  interpreters,  open 
captioning,  and  assistive  listening 
devices  will  be  provided  on  site.  The 
meeting  will  be  webcast  with  open 
captioning  at  http://www.fcc.gov/cgb/ 
cac.  Request  other  reasonable 
accommodations  for  people  with 
disabilities  as  early  as  possible;  please 
allow  at  least  5  days  advance  notice. 
Include  a  description  of  the 
accommodation  you  will  need  including 
as  much  detail  as  you  can.  Also  include 
a  way  we  can  contact  you  if  we  need 
more  information.  Last  minute  requests 
will  be  accepted,  but  may  be  impossible 
to  fill.  Send  an  e-mail  to:  fcc504@fcc.gov 
or  call  the  Consumer  &  Governmental 
Affairs  Bureau  at  (202)  418-0530 
(voice),  (202)  418-0432  (TTY). 

Federal  Communications  Commission. 
K.  Dane  Snowden, 

Chief,  Consumer  Er  Governmental  Affairs 

Bureau. 

[FR  Doc.  03-27408  Filed  10-30-03;  8:45  ami 
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Building  located  at  550  17th  Street. 
NW..  Washington.  DC. 

Agenda:  The  agenda  items  include 
discussion  of  financial  literacy 
(MoneySmart  and  beyond),  the  future  of 
banking  (structure  and  policy 
considerations),  and  FDIC  Corporate 
University  (progress,  strategy,  cind 
vision).  Agenda  items  are  subject  to 
change.  Any  changes  to  the  agenda  will 
be  announced  at  the  beginning  of  the 
meeting. 

Tvpe  of  Meeting:  The  meeting  will  be 
open  to  the  public,  limited  only  by  the 
space  aveiilable  on  a  first-come,  first- 
served  basis.  For  security  reasons, 
members  of  the  public  will  be  subject  to 
security  screening  procedures  and  must 
present  a  valid  photo  identification  to 
enter  the  building.  The  FDIC  will 
provide  attendees  with  auxiliary  aids 
(e.g..  sign  language  interpretation) 
required  for  this  meeting.  Those 
attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY).  at  least  two  days 
before  the  meeting  to  make  necessary' 
arrangements.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  lor  further  nilormation 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Committee 
Management  Officer  of  the  FDIC.  at 
(202) 898-3742. 

Dated.  October  28,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Committee  Management  Officer. 
[FR  Doc.  03-27433  Filed  10-30-03;  8:45  am) 
BILUNG  CODE  6725-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Advisory  Committee  on  Banking 
Policy:  Notice  of  Meeting 

AGENCY:  Federal  Deposit  insurance 

(  urporation  (FDIC). 

ACTION:  Notice  of  opening  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  FDIC  Advisory 
Committee  on  Banking  Policy 
("Advisory  Committee"),  which  will  be 
held  in  Washington.  DC.  The  Advisory- 
Committee  will  provide  advice  and 
recommendations  on  a  broad  range  of 
issues  relating  to  the  FDIC's  mission  and 
activities. 

Time  and  Place:  Wednesday, 
November  19.  2003.  from  9  a.m.  to  12 
p.m.,  and  1:30  p.m.  to  2:30  p.m.  The 
meeting  will  be  held  in  the  FDIC  Board 
Room  on  the  sixth  floor  of  the  FDIC 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insiirance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  November  4,  2003.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  oi  \he  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Summary  reports,  status  reports,  and 

reports  of  action  is  taken  pursuant  to 
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authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Notice 
of  Proposed  Rulemaking:  12  CFR  part 
352— Amendment  to  FDIC's 
Rehabilitation  Act  Regulation. 
Memorandum  and  resolution  re:  FDIC 
Insurance  Funds:  Outlook  and 
Premium  Rate  Recommendations  for 
the  First  Semiannual  Assessment 
Period  of  2004. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  {e.g..  sign  language 
mterpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
Secretary  of  the  Corporation,  at  (202) 
8098-3742. 

Dated:  October  28,  2003. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Executi\.i;  SecKtary. 

(FR  Doc.  03-27533  Filed  10-28-03;  4:04  pm] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  conipany  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  24, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta.  Georgia 
30303: 

1.  First  National  Bankshares  of 
Florida,  Inc.,  Naples,  Florida:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  First ' 
National  Bank  of  Florida,  Naples. 
Florida. 

In  connection  with  this  proposal,  First 
National  Bankshares  of  Florida,  Inc., 
Naples.  Florida,  has  applied  to  engage 
de  novo  through  its  subsidiary.  First 
National  Wealth  Management  Company, 
Naples,  Florida,  in  trust  activities, 
pursuant  to  section  225.28(b)(5)  of 
Regulation  Y,  and  to  acquire  100 
percent  of  the  voting  shares  of  Roger 
Bouchard  Insurance,  Inc7,  Clearwater, 
Florida,  and  thereby  engage  in  the  sale 
of  credit-insurance,  pursuant  to  section 
225.28(b)(n)(i)  of  Regulation  Y. 

2.  Synovus  Financial  Corp., 
Columbus,  Georgia;  to  merge  with 
Peoples  Florida  Banking  Corporation, 
Palm  Harbor.  Florida,  and  thereby 
indirectly  acquire  Peoples  Bank.  Palm 
Harbor.  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  27.  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-27396  Filed  10-30-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 


either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y' 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
othf  rwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  ^-wh-. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  24.  2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue.  Boston, 
Massachusetts  02106-2204: 

1.  The  Royal  Bank  of  Scotland  Group 
pic.  the  Royal  Bank  of  Scotland  pic. 
RBSG  International  Holdings  Ltd..  all  of 
Edinburgh.  Scotland,  Citizens  Financial 
Group,  Inc.,  Providence.  Rhode  Island 
and  Citizens  Bank  of  Pennsylvania, 
Philadelphia,  Pennsylvania;  to  acquire 
Thistle  Group  Holdings  and  its  wholly- 
owned  federal  savings  association. 
Roxborough-Manayunk  Bank,  both  of 
Philadelpbia,  Pennsylvania,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  section  225.28 
(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  27.  2003. 
Robert  deV.  Frierson. 
Depouty  Secretary  of  the  Board. 
(FR  Doc.0.3-27397  Filed  10-30-03:  8:45  am] 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  Health  Resources  and 
Services  Administration 

CDC/HRSA  Advisory  Committee  on 
HIV  and  STD  Prevention  and  Treatment 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
Health  Resources  and  Services 
Administration  (HRSA)  announce  the 
following  committee  meeting. 
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Name:  CDC/HRSA  Advisory  Committee  on 
HIV  and  STD  Prevention  and  Treatment. 

Times  and  Dates:  8  a.m.-5  p.m.,  November 
20.  2003.  8  a.m.-2;45  p.m.,  November  21, 
2003 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814.  Telephone:  (301)  652-2000 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary,  the  Director.  CDC  and 
the  Administrator,  HRS.A.  regarding  activities 
related  to  prevention  and  control  of  HIV'/ 
AIDS  and  other  STDs.  the  support  of  health 
care  services  to  persons  living  with  HIV/ 
AIDS,  and  education  of  health  professionals 
and  the  public  about  HIV/AIDS  and  other 
STDs.  The  committee  will  support  the 
Agencies'  process  of  identifying  and 
responding  to  the  prevention  and  health 
service  delivery  needs  of  affected 
communities,  and  the  needs  of  individuals 
living  with  or  at  risk  for  HIV  and  other  STDs. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  (1)  Ryan  White 
CARE  Act  Reauthorization  (RWCA)  2) 
svphilis  elimination  and  (3)  Advancing  HIV 
Prevention:  New  Strategies  for  a  Changing 
Epidemic.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

For  Further  Information  Contact:  Paulette 
Ford-Knights.  Public  Health  Analvst. 
National  Center  for  HIV,  STD.  and  TB 
Prevention,  1600  Clifton  Road,  NE,  M/S  E-07, 
Atlanta.  Georgia  30333.  Telephone  404/639- 
8008,  fax  404/639-3125,  e-mail 
pbf7@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  9,  2003. 
Alvin  Hall. 

Director.  Management  Analysis  and  Sen'ices 
Office,  Centers  for  Disease  Control  and 
Prevention. 
IFR  Doc.  03-27424  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0483] 

Agency  Information  Collection 
Activities;  Proposed  Collection: 
Comment  Request;  Food  Labeling 
Regulations 

agency:  Fo(jd  and  Drug  Administration. 

HHS. 

ACTION:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 


proposed  collection  ot  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  provisions  in 
FD.As  food  labeling  regulations, 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  30,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http:/ /ww'w.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-250).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20857,  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Feggv  Rabbins,  Utiice  ui  Mdndgement 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PR,\  (44  U.S.C.  35U1-3520J.  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and-Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C,  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
for  an  extension  of  the  proposed 
collection  of  information  set  forth  in 
this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 


validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Food  Labeling  Regulations— (21  CFR 
Parts  101,  102,  104.  and  105)  (OMB 
Control  Number  0910-0381) 

FUA  regulationb  require  food 
producers  to  disclose  to  consumers  and 
others  specific  information  about 
themselves  or  their  products  on  the 
label  or  labeling  of  their  products. 
Related  regulations  require  that  food 
producers  retain  records  establishing 
the  basis  for  the  information  contained 
in  the  label  or  labeling  of  their  products 
and  provide  those  records  to  regulatory 
officials.  Finally,  certain  regulations 
provide  for  the  submission  of  food 
labeling  petitions  to  FDA.  FDA's  food 
labeling  regulations  under  parts  101. 
102.  104.  and  105  (21  CFR  parts  101, 
102,  104,  and  105)  were  issued  under 
the  authority  of  sections  4,5,  and  6  of 
the  Fair  Packaging  and  Labeling  Act  (the 
FPLA)  (15  U,S.C.  1453.  1454.  and  1455) 
and  under  sections  201.  301.  402.  403. 
409.  411.  701.  and  721  of  the  Federal       • 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C,  321,  331,  342,  343.  348,  350. 
371,  and  379e).  Most  of  these 
regulations  derive  from  section  403  of 
the  act,  which  provides  that  a  food 
product  shall  be  deemed  to  be 
misbranded  if.  among  other  things,  its 
label  or  labeling  fails  to  bear  certain 
required  information  concerning  the 
food  product,  is  false  or  misleading  in 
any  particular,  or  bears  certain  types  of 
unauthorized  claims.  The  disclosure 
requirements  and  other  collections  of 
information  in  the  regulations  in  parts 
101,  102.  104,  and  105  are  necessary  to 
ensure  that  food  products  produced  or 
sold  in  the  United  States  are  in 
compliance  with  the  labeling  provisions 
of  the  act  and  the  FPLA, 

Section  101,3  of  FDA's  food  labeling 
regulations  requires  that  the  label  of  a 
food  product  in  packaged  form  bear  a 
statement  of  identity  (i.e.,  the  name  of 
the  product),  including,  as  appropriate, 
the  form  of  the  food  or  the  name  of  the 
food  imitated.  Section  101,4  prescribes 
requirements  for  the  declaration  of 
ingredients  on  the  label  or  labeling  of 
food  products  in  packaged  form.  Section 
101.5  requires  that  the  label  of  a  food 
product  in  packaged  form  specify  the 
name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor 
and,  if  the  food  producer  is  not  the 
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manufacturor  of  the  fond  product,  its 
connection  with  the  food  product. 
Section  101.9  requires  that  nutrition 
information  be  provided  for  all  food 
products  intended  for  human 
consumption  and  offered  for  sale,  unless 
an  exemption  in  §  101. 9(j)  applies  to  the 
product.  Section  101.9(g)(9)  also 
provides  for  the  submission  to  FDA  of 
requests  for  alternative  approaches  to 
nutrition  labeling.  Finally.  §  101.9(j)tl8) 
provides  for  the  submission  to  FDA  of 
notices  from  firms  claiming  the  small 
business  exemption  from  nutrition 
labeling. 

Section  101.10  requires  that 
restaurants  provide  nutrition 
information,  upon  request,  for  any  food 
or  meal  for  which  a  nutrient  content 
claim  or  health  claim  is  made.  Section 
101.12(b)  provides  the  reference  amount 
that  is  used  for  determining  the  serving 
sizes  for  specific  products,  including 
baking  powder,  baking  soda,  and  pectin. 
Section  101.12(e)  provides  that  a 
manufacturer  that  adjusts  the  reference 
amount  customarily  consumed  (RACC) 
of  an  aerated  food  for  the  difference  in 
density  of  the  aerated  food  relative  to 
the  density  of  the  appropriate 
nonaerated  reference  food  must  be 
prepared  to  show  FDA  detailed 
protocols  and  records  of  all  data  that 
were  used  to  determine  the  density- 
•  adjusted  RACC.  Section  101.12(g) 
requires  that  the  label  or  labeling  of  a 
food  product  disclose  the  serving  size 
that  is  the  basis  for  a  claim  made  for  the 
product  if  the  serving  size  on  which  the 
claim  is  based  differs  from  the  RACC. 
Section  101.12(h)  provides  for  the 
submission  of  petitions  to  FDA  to 
request  changes  in  the  reference 
amounts  defined  bv  regulation. 

Section  101.13  requires  that  nutrition 
information  be  provided  in  accordance 
with  ?)  101.9  for  any  food  product  for 
which  a  nutrient  content  claim  is  made. 
Under  some  circumstances.  §  101,13 
also  requires  the  disclosure  of  other 
types  of  information  as  a  condition  for 
the  use  of  a  nutrient  content  claim.  For 
example,  under  tj  101.13(j),  if  the  claim 
compares  the  level  of  a  nutrient  in  the 
food  with  the  level  of  the  same  nutrient 
in  another  "reference"  food,  the  claim 
must  also  disclose  the  identity  of  the 
reference  food,  the  amount  of  the 
nutrient  in  each  food,  and  the 
percentage  or  fractional  amount  by 
which  the  amount  of  the  nutrient  in  the 
labeled  food  differs  from  the  amount  of 
the  nutrient  in  the  reference  food.  It  also 
requires  that  when  this  comparison  is 
based  on  an  average  of  food  products, 
this  information  must  be  provided  to 
consumers  or  regulatory  officials  upon 
request.  Section  101.13(q)(5)  requires 
that  restaurants  document  and  provide 


to  appropriate  regulatory  officials,  upon 
request,  the  basis  for  any  nutrient 
content  claims  they  have  made  for  the 
foods  they  sell. 

Section  101.14  provides  for  the 
disclosure  of  nutrition  information  in 
accordance  with  §  101.9  and.  under 
some  circumstances,  certain  other 
information  as  a  condition  for  making  a 
health  claim  for  a  food  product.  Section 
101.15  provides  that,  if  the  label  of  a 
food  product  contains  any 
representation  in  a  foreign  language,  all 
words,  statements,  and  other 
information  required  by  or  under 
authority  of  the  act  to  appear  on  the 
label  shall  appear  thereon  in  both  the 
foreign  language  and  in  English.  Section 
101.22  contains  labeling  requirements 
for  the  disclosure  of  spices,  flavorings, 
colorings,  and  chemical  preservatives  in 
food  products.  Section  101.22(i)(4)  sets 
forth  reporting  and  recordkeeping 
requirements  pertaining  to  certifications 
for  flavors  designated  as  containing  no 
artificial  flavor.  Section  101.30  specifies 
the  conditions  under  which  a  beverage 
that  purports  to  contain  any  fruit  or 
vegetable  juice  must  declare  the 
percentage  of  juice  present  in  the 
beverage  and  the  manner  in  which  the 
declaration  is  to  be  made. 

Section  101.36  requires  that  nutrition 
information  be  provided  for  dietary 
supplements  offered  for  sale,  unless  an 
exemption  in  §  101.36(h)  applies. 
Section  101.36(f)(2)  cross-references  the 
provisions  in  §  101.9(g)(9)  for  the 
submission  to  FDA  of  requests  for 
alternative  approaches  to  nutrition 
labeling.  Also,  §  101.36(h)(2)  cross- 
references  the  provisions  in 
§101.9(j)(l8)  for  the  submission  of  small 
business  exemption  notices. 

Section  101.42  requests  that  food 
retailers  voluntarily  provide  nutrition 
information  for  raw  fruits,  vegetables, 
and  fish  at  the  point  of  purchase,  and 
§  101.45  contains  guidelines  for 
providing  such  information.  Also, 
§  101.45(c)  provides  for  the  submission 
of  nutrient  data  bases  and  proposed 
nutrition  labeling  values  for  raw  fruit, 
vegetables,  and  fish  to  FDA  for  review 
and  approval. 

Sections  101.54,  101.56,  101,60. 
101.61,  and  101.62  specify  information 
that  must  be  disclosed  as  a  condition  for 
making  particular  nutrient  content 
claims.  Section  101.67  provides  for  the 
use  of  nutrient  content  claims  for  butter, 
and  cross-references  requirements  in 
other  regulations  for  ingredient 
declaration  (§  101.4)  and  disclosure  of 
information  concerning  performance 
characteristics  (§  101.13(d)).  Section 
101.69  provides  for  the  submission  of  a 
petition  requesting  that  FDA  authorize  a 
particular  nutrient  content  claim  by 


regulation.  Section  101.70  provides  for 
the  submission  of  a  petition  requesting 
that  FDA  authorize  a  particular  health 
claim  bv  regulation.  Section 
101,77(c)(2)(ii)(D)  requires  the 
disclosure  of  the  amount  of  soluble  fiber 
per  serving  in  the  nutrition  labeling  of 
a  food  bearing  a  health  claim  about  the 
relationship  between  soluble  fiber  and  a 
reduced  risk  of  coronarv  heart  disease. 
Section  101. 79(c)(2)(iv)" requires  the 
disclosure  of  the  amount  of  folate  per 
serving  in  the  nutrition  labeling  of  a 
food  bearing  a  health  claim  about  the 
relationship  between  folate  and  a 
reduced  risk  of  neural  tube  defects. 

Section  101.100(d)  provides  that  any 
agreement  that  forms  the  basis  for  an 
exemption  from  the  labeling 
requirements  of  section  403(c).  (e),  (g), 
(h),  (i),  (k).  and  (q)  of  the  act  be  in 
writing  and  that  a  copy  of  the  agreement 
be  made  available  to  FDA  upon  request. 
Secticn  101.100  also  contains  reporting 
and  disclosure  requirements  as 
conditions  for  claiming  certain  labeling 
exemptions. 

Section  101.105  specifies 
requirements  for  the  declaration  of  the 
net  quantity  of  contents  on  the  label  of 
a  food  in  packaged  form  and  prescribes 
conditions  under  which  a  food  whose 
label  does  not  accurately  reflect  the 
actual  quantity  of  contents  may  be  sold, 
with  appropriate  disclosures,  to  an 
institution  operated  by  Federal,  State,  or 
local  government.  Section  101.108 
provides  for  the  submission  to  FDA  of 
a  written  proposal  requesting  a 
temporary  exemption  from  certain 
requirements  of  §  101,9  and  §105.66  for 
the  purpose  of  conducting  food  labeling 
experiments  with  FDA's  authorization. 

Regulations  in  part  102  define  the 
information  that  must  be  included  as 
part  of  the  statement  of  identity  for 
particular  foods  and  prescribe  related 
labeling  requirements  for  some  of  these 
foods.  For  example,  §  102.22  requires 
that  the  name  of  a  protein  hydrolysate 
shall  include  the  identity  of  the  food 
source  from  which  the  protein  was 
derived. 

Part  104.  which  pertains  to  nutritional 
quality  guidelines  for  foods,  cross- 
references  several  labeling  provisions  in 
part  101  but  contains  no  separate 
information  collection  requirements. 

Part  105  contains  special  labeling 
requirements  for  hypoallergenic  foods, 
infant  foods,  and  certain  foods 
represented  as  useful  in  reducing  or 
maintaining  body  weight. 

The  disclosure  and  other  information 
collection  requirements  in  the 
previously  mentioned  regulations  are 
placed  primarily  upon  manufacturers, 
packers,  and  distributors  of  food 
products.  Because  of  the  existence  of 
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exemptions  and  exceptions,  not  all  of 
the  requirements  apply  to  all  food 
producers  or  to  all  of  their  products. 
Some  of  the  regulations  affect  food 
retailers.  suc:h  as  supermarkets  and 
restaurants. 

The  purpose  of  the  food  labeling 
requirements  is  to  allow  consumers  to 
be  knowledgeable  about  the  foods  they 
purchase.  Nutrition  labeling  provides 


information  lor  us*'  In  t  onsumers  in 
selecting  a  nutritious  diet.  Other 
information  enables  a  consumer  to 
comparison  shoji   Ingredient 
information  also  enables  consumers  to 
avoid  substances  to  which  they  may  be 
sensitive.  Petitions  or  other  requests 
submitted  to  FDA  provide  the  basis  for 
the  agency  to  permit  new  labeling 
statements  or  to  grant  <  xtmptions  from 


certain  labehng  requirements. 
Recordkeeping  requirements  enable 
FDA  to  monitor  the  basis  upon  which 
certain  label  statements  are  made  for 
food  products  and  whether  those 
statements  are  in  compliance  with  the 
requirements  of  the  act  or  the  FPLA. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows:    . 


Table  1,— Estima"^ed  Annual  Reporting  Burden' 


r- 

21  CFB  Sections 

\ 

No   of 
Respondents 

1 

AnnuBi  F^equencv 
pe'  Response 

"!"otai  Annual 
Responses 

Hours  pe- 

Response 

Total  Capital, 
Operating, 

Total  Hours              Maintenance 
Cost? 

101  3.  101,22, 

102  and  104 

17  000 

1.03 

17  500 

0.5 

8,750 

0 

101.4,  101.22, 
101.100.  102, 
104,  and  105 

17,000 

1.03 

17,500 

1 

17,500 

0 

101.5 

17,000 

1.03 

17,500 

0.25 

4,375 

0 

101.9,  101.13{n), 
101, 14(d)(3), 
101  62,  and  104 

1 7  OOG 

1.03 

17,500 

4 

70,000 

$1,000,000 

101.9(g)(9)  and 
101.36(f)(2) 

12 

1 

12 

4 

48 

0 

101,9G)(18)  and 
101.36(hH2) 

IQOOC 

1 

10,000 

t 

8 

80.000 

0 

101.10 

265,000 

1.5 

397,500 

0.25 

99,375 

0 

101.12(b) 

29 

2.3 

66 

1 

66 

$39,600 

101.12(e) 

-25 

1 

25 

1 

-  25 

0 

101.12(g) 

5,000 

1 

5,000 

1 

5,000 

0 

101.12(h) 

5 

1 

5 

.       80 

400 

$400,000 

101  ISidiin  and 
101.67 

200 

1 

200 

1 

200 

0 

101  13(j)(2). 

101  13(k).  101  54, 

101  56    101  60, 
101  61,  and 
101  62 

2  50C 

1 

2,500 

1 

2,500 

0 

101.13(q)(5) 

265,  OOC 

1.5 

397,500 

0.75 

298,125 

0 

101.14(d)(2) 

265.000 

1.5 

397,500 

0.75 

298,125 

0 

101.15 

160 

10 

1,600 

8 

12,800 

0 

101.22(i)(4) 

25 

1 

25 

1 

25                               0 

101 ,30  and 

102,33 

1  500 

3.3 

5,000 

1 

5,000                            0 

1 

101.36 

300 

40 

12,000 

4 

48,000                   $15,000,000 

101 .42  and 
101.45 

72,270 

1 

72,270 

0.5 

36,135 

0 

101  45(c) 

5 

4 

20 

4 

80 

0 
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Table  1  .—Estimated  Annual  Reporting  Burden^— Continued 


21  CFR  Sections 

No   of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Total  Capital, 

Operating, 

& 

Maintenance 

Costs 

101.69 

3 

3 

^ 

25                              75 

0 

101.70 

3 

1 

3 

80 

240 

$400,000 

101.79(c)(2)(li)(D)  • 

1,000 

1,000 

0.25 

250 

0 

101.79(c)(2)(iv) 

100 

100 

0.25 

25 

0 

101.100(d) 

1,000 

1,000 

1 

1,000 

0 

101.105  and 
101.100(h) 

17,000 

1.03 

17,500 

0.5 

8,750 

0 

101.108 

0 

0 

0 

40 

0 

0 

Total 

996,000 

$16,800,000 

-r . 

,-H,    ^    r\            ^_      .... 

" 

Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Sections 


No.  of 
Recordkeepers 


Annual  Frequency 
per  Recordkeeping 


101  12(61 


101  13(q)(5) 


101.14(d)(2) 


101.22(i)(4) 


101.100(d)(2) 


101.105(t) 


25 


1 


265,000 


265,000 


25 


1,000 


100 


Total 


.5 


.5 


I 

Total  Annual  Records        Hours  per  Record 


25 


397,500 


397,500 


25 


1,000 


100 


0.75 


0.75 


'  There  are  no  capital  costs  or  operating  and  nnalntenance  Costs  associated  with  this  collection  of  information. 


Total  Hours 


25 


298,125 


298,125 


25 


1,000 


100 


597,400 


In  thp  Federal  Register  ui  ianuarv  6. 
199,5  (58  FR  2927).  FDA  published'a 
document  based  on  these  estimates 
entitled   -Regulatory  Impact  Analysis  of 
the  Final  Rules  to  Amend  the  Food 
Labeling  Regulations."  which  is  the 
agency's  most  recent  comprehensive 
review  of  food  labeling  costs.  The 
estimates  are  also  based  on  agency 
communications  with  industrv  and 
FD,-\'s  knowledge  of  and  experience 
with  food  labeling  and  the  submission 
of  petitions  and  requests  to  the  agency. 
Where  an  agencv  regulation  implements 
an  information  collection  requirement 
in  the  act  or  the  FPLA.  onlv  any 
additional  burden  attributable  to  the 
regulation  has  been  included  in  FDA's 
burden  estimate. 

\'o  burden  has  been  estimated  for 
those  requirements  where  the 
information  to  be  disclosed  is 
information  that  has  been  supplied  by 
FDA.  Also,  no  burden  has  been 
estimated  for  information  that  is 


disclosed  to  third  parties  as  a  usual  and 
customary  part  of  a  food  producer's 
normal  business  activities.  Under  5  CFR 
1320.3(c)(2j,  the  public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public 
is  not  a  collection  of  information.  Under 
5  CFR  1320.3(b)(2),  the  time,  effort,  and 
financial  resources  necessarv  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activities. 

Dated:  October  24,  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-27388  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0302] 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Certain  Biologies 
Labeling 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  f)f 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 
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DATES:  Fax  written  comments  on  the 
collection  of  informatinn  by  December 
1.200.3 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail. 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota.Desk  Officer 
for  FDA.  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Management  Programs  (HFA-250).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  l^.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Certain  Biologies  Labeling 

Under  the  authority  of  section  351  of 
the  Public  Health  Services  Act  (42 
U.S.C.  262).  the  biologies  regulations  in 
part  601  (21  CFR  part  601)  require  a 
manufacturer  of  a  biological  product  to 
submit  an  application  with 
accompanying  information,  including 
labeling  information,  to  FDA  for 
approval  to  market  a  product  in 
interstate  commerce  (§601.2).  In 
addition.  §601  12  requires  that  any 
changes  to  labeling  be  submitted  to  FDA 
for  review  and  approval.  For  biological 
products,  excluding  blood  and  blood 
components  for  transfusion,  the 
container  and  package  labeling 
requirements  subject  to  the  PR.'X  are 
provided  in  §§  610.60  through  610.62 
(21  CFR  610.60  through  610.62).  The 
collections  of  information  under 
§§601.2,601.12.  and  610.60  through 
610.62  are  approved  under  OMB  control 
number  0910-0338  (expires  August  31. 
2005).  In  addition  to  the  labeling 


requirements  prescribed  in  §§610.60 
through  610.62  or  other  labeling 
regulations  (e.g..  21  CFR  809.10).  there 
are  additional  container  and/or  package 
labeling  requirements  for  certain 
licensed  biological  products  subject  to 
thePRA: 

•  Sections  640.70  and  640.74  (21  CFR 
640.70  and  640.74)  (source  plasma), 

•  Section  640.84  (albumin). 

•  Section  640,94  (plasma  protein 
fraction), 

•  Section  660.2  (21  CFR  660.2) 
(antibody  to  Hepatitis  B  surface 
antigen), 

•  Section  660.28  (blood  grouping 
reagent), 

•  Section  660.35  (reagent  red  blood 
cells), 

•  Section  660.45  (Hepatitis  B  surface 
antigen),  and 

•  Section  660.55  (anti-human 
globulin). 

An  example  of  an  additional  labeling 
requirement  for  each  of  the  specific 
regulations  follows: 

•  Section  640.70(a),  the  total  volume 
or  weight  of  plasma; 

•  Section  640.74(b)(3)  and  (b)(4),  the 
name  of  the  manufacturer  of  the  final 
blood  derivative  product  for  whom  it 
was  prepared: 

•  Sections  640.84(a)  and  (c),  and 
640.94(a),  the  osmotic  equivalent; 

•  Section  660  2(c).  name  of  the 
recommended  test  method(s); 

•  Section  660.28(a)  and  (b),  the  name 
of  the  antibody  or  antibodies  present; 

•  Section  660.35(a),  (c)  through  (g), 
and  (i)  through  (m).  information 
regarding  washing  of  cells,  percentage  of 
red  blood  cells  in  suspension; 

•  Section  660  45.  name  of  the 
recommended  test  method(s);  and 

•  Section  660.55(a)  and  (b),  the  name 
of  the  antibody  or  antibodies  present. 

Form  FDA  2567  "Transmittal  of 
Labels  and  Circulars"  is  used  by 
manufacturers  of  licensed  biological 
products  to  submit  with  labeling  [e.g.. 
circulars,  package  labels,  container 


labels,  etc.)  and  labeling  changes  for 
FDA  review  and  approval.  Labeling 
information  is  submitted  to  FDA  for 
review  in  an  application.  supplen»ent, 
or,  when  appropriate,  an  annual  report. 
Form  FDA  2567  is  approved  under  OMB 
control  number  0910-0338. 

Based  on  information  obtained  from 
the  Center  for  Biologies  Evaluation  and 
Research's  database  system,  there  are  an 
estimated  350  manufacturers  of  licensed 
biological  products.  However,  not  all 
manufacturers  will  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
total  annual  responses  are  based  on  the 
estimated  number  of  submissions  for  a 
particular  product  (e.g.,  license 
applications  and  labeling  supplements) 
received  annually  by  FDA.  No 
applications  have  been  received  for 
most  of  the  listed  products  in  the  last 
couple  of  years,  but  FDA  is  using  the 
estimate  of  one  application  in  the  event 
that  one  is  submitted  in  the  future. 
Based  on  previous  estimates,  the  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years. 

The  hours  per  response  are  based  on 
FDA's  past  experience  with  the  various 
submissions  to  FDA  and  includes  the 
time  estimated  to  prepare  the  various 
submissions  for  FDA  review  and  collate 
the  documentation.  The  burden 
associated  with  the  additional  labeling 
requirements  for  submission  in  a  license 
application  is  minimal  because  the 
majority  of  the  burden  is  associated 
with  the  requirements  under  §§610.60 
through  610.62  or  other  labeling 
requirements.  FDA  estimates  that  it 
takes  between  10  and  40  hours  (average 
25  hours)  to  complete  a  labeling 
supplement  or  annual  report  for 
submission  to  FDA 

In  the  Federal  Register  of  July  22, 
2003  (68  FR  43359),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Part 

Type  of 
Submission 

No.  of 

Respondents 

Annual  Frequency 

per  Response 

Total  Annual 

Responses 

Hours  per 
Response 

. 1 

Total  Hours 

640.70(a).  and  640.74(b)(3)  and  (b)(4) 

application 

5 

5 

2 

10 

supplement 

20 

1.5 

30 

25 

750 

640, 84(a)  and  (c) 

application 

1 

1 

1 

1 

supplement 

3 

1.25 

4 

25 

100 

640,94(a) 

application 

1 

1 

1 

1 

supplement 

1 

1 

25 

25 
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Table  1.— Estimated  Annual  Reporting  Burden i— Continued 


21  CFR  Pan 

Type  of 
Submission 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response^ 

Total  Hours 

660.2(c) 

application 

1 

1 

1 

3 

3 

supplement 

1 

1 

1 

25 

25 

660.28(a)  and  (b) 

application 

1 

1 

1 

6 

6 

supplement 

1 

2 

2 

25 

50 

660.35(a),  (c)  through  (g).  and  (i) 
through  (m) 

application 

1 

1 

1 

6 

6 

supplement 

1 

1 

1 

25 

25 

660.45 

application 

1 

1 

1 

3 

3 

. 

supplement 

1 

1 

1 

25 

25 

660.55(a)  and  (b) 

application 

1 
j 

1 

1 

6 

6 



supplement 

1 

1 

1 

25 

25 

Total 

1,061 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated  October  24.  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  PoUcv- 

(FR  Doc.  03-27389  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2000D-1598] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Suggested 
Documentation  for  Substantiating 
Whether  Foods  Have  or  Have  Not  Been 
Developed  Using  Bioengineering 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PR.'\). 
DATES:  Fax  written  comments  on  the 
collection  of  information  bv  December 
1.2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail. 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 


the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatorv'  Affairs. 
OMB,  Attn:  Fumie  Yokota,"Desk  Officer 
for  FDA.  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Suggested  Documentation  for 
Substantiating  Whether  Foods  Have  or 
Have  Not  Been  Developed  I  sing 
Bioengineering 

On  May  29,  1992  (57  FR  22984).  FDA 
(we)  published  a  statement  of  policy 
entitled  "Statement  of  Policy:  Foods 
Derived  From  New  Plant  Varieties  "(the 
1992  policy).  The  1992  policy  stated 
that  the  method  of  development  of  a 
new  plant  variety,  including  plants 
developed  using  bioengineering,  is  not 
information  that  is  material  under 
section  201(n)  of  the  act  (21  U.S.C. 
321  (n))  and,  therefore,  would  not  be 
required  in  the  labeling  of  food.  This 
conclusion  is  consistent  with  our 
historic  interpretation  of  section  201  (n) 
of  the  act,  in  that  the  method  of  plant 
breeding  is  not  required  to  be  disclosed 
in  labeling.  In  the  Federal  Register  of 
April  28.  1993  (58  FR  25837)  (the  1993 
information  request),  we  requested 


additional  information  on  labeling 
issues  that  had  risen  from  our  1992 
policy.  Subsequently,  in  1999.  we  held 
three  public  meetings  to  get  public 
input  on  our  existing  policy  with  regard 
to  its  premarket  review  of  foods 
produced  through  biotechnology  and 
the  labeling  of  such  products.  In 
response  to  comments  that  we  received 
on  our  1992  policy,  the  1993 
information  request,  and  the  public 
meetings,  we  decided  to  develop 
guidance  for  voluntary  labeling 
indicating  whether  foods  have  or  have 
not  been  developed  using 
bioengineering.  This  guidance  will 
assist  manufacturers  in  labeling  foods 
that  have  or  have  not  been  developed 
using  bioengineering  so  that  the  labeling 
statement  is  truthful,  not  misleading, 
and  scientifically  valid.  The  information 
that  the  manufacturers  will  collect  is 
documentation  of  handling  practices  so 
that  they  can  truthfully  label  their 
products  to  indicate,  if  they  so  choose, 
whether  the  food  has  or  has  not  been 
developed  using  tjioengineering. 

In  general,  FDA  anticipates  that 
manufacturers  claiming  that  a  product  is 
not  developed  using  bioengineered 
material  would  substantiate  the  claim,  if 
validated  testing  is  not  available  to 
ensure  the  absence  of  bioengineered 
material  for  a  specific  food,  we  suggest 
that  manufacturers  document  handling 
practices  to  substantiate  a  claim  that  a 
food  was  not  developed  using 
bioengineering,  rather  than  using  a 
"free"claim.  Thus,  to  substantiate 
handling  practices,  the  manufacturers 
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would  have  to  document  the  source  of 
such  foods.  Examples  of  documentation 
that  we  anticipate  will  demonstrate 
handling  practices  and  procedures 
about  how  the  food  was  processed  are 
recordkeeping,  certifications  or 
affidavits  from  farmers,  processors,  and 
others  in  the  food  production  and 
distribution  chain.  We  are  neither 
suggesting  that  firms  maintain  a  certain 
set  list  of  documents  nor  are  we 
suggesting  that  anythmg  less  or  different 
would  likely  be  considered 
unacceptable.  Rather,  we  are  lea\  ing  it 
to  each  firm's  discretion  to  maintain 
appropriate  documentation  to 
demonstrate  that  the  food  was  produced 
using  traditional  methods. 

Description  of  Respondpnts: 
Manufacturers  of  foods  that  were  and 
were  not  produced  using 
bioengineering. 

In  the  1993  information  request,  we 
requested  information  on  labeling  of 
foods  that  have  or  have  not  been 
developed  using  bioengineering. 
Addifionallv.  in  1999.  we  held  three 
public  meetings  to  get  public  input  on 
our  existing  policy  on  the  labeling  of 
foods  produced  through  biotechnology 
and  the  premarket  review  of  such 
products.  In  response  to  comments  that 
we  received,  we  decided  to  develop 


guidance  for  the  voluntary  labeling  of 
foods  indicating  if  they  have  or  have  not 
been  developed  using  bioengineering.  In 
the  Federal  Register  of  January  18,  2001 
(66  FR  4839)  FDA  published  a  60-dav 
notice  requesting  public  comment  on 
the  information  collection  provisions. 
The  following  is  a  discussion  of  the 
comments  received  and  FDA's  response 
to  those  comments. 

Most  of  the  comments  agreed  that 
labeling  food  products  as  bioengineered 
or  nonbioengineered  would  result  in 
costs  due  to  segregation,  testing,  or 
third-party  validation,  in  addition  to 
label  changes.  However,  some 
comments  said  the  producers  that 
choose  to  label  their  products  as 
nonbioengineered  and  the  consumers 
that  choose  to  purchase  these  products 
should  incur  these  costs.  Other 
comments  said  that  these  costs  should 
be  borne  by  the  growers,  manufacturers, 
processors,  and  marketers  of 
bioengineered  foods.  Who  should  bear 
the  paperwork  burden  is  not  within  the 
scope  of  the  guidance. 

One  comment  stated  that  IDA 
underestimated  the  number  of  small 
firms  that  will  choose  to  label  their 
product  as  not  bioengineered,  but  will 
n(jt  attempt  to  make  an  organic  claim. 
The  comment  did  not  offer  anv  evidence 


to  substantiate  this  claim  or  give  an 
estimate  of  how  many  small  firms  will 
choose  to  make  a  nonbioengineered 
claim.  FDA's  estimate  of  the  number  of 
products  that  would  label  their  products 
with  a  bioengineered  claim  is  based  on 
the  number  of  products  making  an 
organic  claim  and  the  number  of 
products  that  are  not  currently  making 
an  organic  claim  on  their  label,  but  are 
making  a  statement  about 
bioengineering  on  their  Web  site, 
through  a  press  release,  or  other  venue. 
The  PRA  analysis  estimates  the  burden 
for  the  expected  number  of  firms 
making  bioengineered  claims,  however, 
if  more  firms  choose  to  make 
bioengineered  claims  then  the 
paperwork  burden  would  be  higher. 

Numerous  comments  pointed  out  that 
mandatory  labeling  would  have  high 
costs  for  additional  activities  such  as 
segregation,  testing,  labeling,  quality 
control,  and  certification.  One  comment 
estimated  that  these  costs  could  be  as 
high  as  6-17  percent  of  the  farmgate 
price,     lie  paperwork  reduction  analysis 
'  nb  estimates  the  paperv^'ork  burden 
asso'  .ated  with  voluntar\'  labeling,  and 
su  does  not  dispute  these  estimates,  but 
does  not  include  them  in  the  analysis. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  ot  Respondents 


Annual  Frequency  per 
Response 


Total  Annual  Re- 
sponses 


Hours  per  Response       ^^^ncl  00^3^'"  ^°'-' ^^^ 


893 


21 


18,753 


1,781.400 


18,753 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


No 


of  Respondents      ^'^"^rI^XS^  ''^    ^otal  Annual  Records        Hours  per  Record         0^^^^  *  ,^,,f '^^  Total  Hours 


68 


26 


1,768 


53,040 


1,768 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  estimates  that  almost  all  of  the 

organic  producers  and  manufacturers 
who  have  issued  statements  that  they 
will  not  use  bioengineered  ingredients 
will  choose  to  label,  and  therefore,  will 
incur  the  reporting  burden.  We 
determined  the  estimates  for  the  annual 
reporting  burden  by  using  the 
approximately  18,753  products  (16.985 
organic  products  and  1,768  nonorganic 
products)  from  producers  who  may  not 
use  bioengineered  ingredients  in  their 
products.  These  manufacturers  include 
producers  who  market  to  a  niche  of 
consumers  who  choose  not  to  use 
products  with  bioengeered  ingredients 
and  manufacturers  who  have  stated  that 


they  do  not  use  bioengineered 
ingredients  in  their  products.  We 
estimated  that  the  numbers  of  firms  that 
will  choose  to  label  is  893  (825  firms  for 
organic  products  and  68  for  nonorganic 
products).  We  estimated  that  the 
manufacturers  of  these  products  would 
choose  to  state  on  their  label  and  in 
their  labeling  that  those  products  were 
not  developed  using  bioengineering. 
Such  labeling  would  increase  their 
paperwork  burden.  The  estimates  on  the 
annual  reporting  burden  (table  1  of  this 
document)  are  based  on  agency 
knowledge  of.  and  experience  with, 
food  labeling.  The  18.753  product 
estimate  mav  be  too  low  if  FDA  has 


been  unable  to  identify'  all  producers 
that  could  use  nonbioengineering  labels 
or  if  FDA's  labeling  guidance 
encourages  producers  who  have  not 
issued  bioengineering  statements  to  now 
use  such  statements  on  the  label.  On  the 
other  hand,  this  may  be  an  overestimate 
if  some  producers,  who  have  been 
making  statements  indicating  that  they 
will  tr\'  to  use  foods  that  were  not 
developed  using  bioengineering,  choose 
not  to  label  their  products. 

We  believe  that  the  burden  associated 
with  the  voluntary'  labeling  of  foods  that 
have  not  been  developed  using 
bioengineering  would  be  a  one-time 
burden  for  the  small  number  of  firms 
that  would  decide,  voluntarily,  to  add 
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this  additional  information  to  the  labels 
for  their  products,  separate  from  any 
other  label  changes  for  their  products. 
We  estimate  that  at  least  90  percent  of 
firms  would  coordinate  the  addition  of 
the  statement  on  the  label  that  their 
products  were  not  developed  using 
bioengineering  with  other  changes  in 
their  labels,  in  which  case  the  voluntary 
cost  of  transmitting  the  information  to 
consumers  in  labeling  would  be 
included  almost  entirely  in  the  cost  of  . 
other  voluntary  or  required  labeling 
changes.  The  incremental  cost  for  these 
803  firms  (893  x  90  percent)  would  be 
approximately  S50  per  label  for  16.878 
labels,  or  5843,900  total.  For  the 
remaining  90  firms  that  would  not 
coordinate  changes  with  other  labeling 
changes,  we  estimate  that  the  cost 
would  be  approximatelv  S500  per  label 
for  1,875  labels,  ur  5937,500  total.  The 
estimated  total  operating  and 
maintenance  costs  in  table  1  of  this 
document  are.  therefore,  51,781,400. 

When  determining  the  annual 
recordkeeping  burden  (table  2  of  this 
document),  we  estimated  that  the 
number  of  firms  that  would  maintain 
records  to  substantiate  labeling  that 
their  products  were  not  developed  using 
bioengineering  is  the  same  as  the 
number  of  respondents  with  the 
reporting  burden  minus  the  number  of 
firms  marketing  organic  products  (i.e.. 
68).  We  did  not  include  products  that 
are  labeled  "organic"  in  the  estimated 
annual  recordkeeeping  burden  because 
according  to  a  proposal  in  the  Federal 
Register  of  March  13.  2000  (65  FR 
13512),  issued  by  the  Agriculture 
Marketing  Service  of  the  U.S, 
Department  of  Agriculture,  a  food 
labeled  as  "organic  "  would  not  be 
permitted  to  contain  bioengineered 
materials.  Therefore,  the  16,985  organic 
products  available  todav  would  be  able 
to  bear  a  voluntary  labeling  statement 
that  the  food  was  not  developed  using 
bioengineering.  Thus,  there  is  no 
additional  paperwork  burden  to 
substantiate  a  claim  that  a  product  is  not 
developed  using  bioengineering  for 
these  products.  Because  most  of  the 
nonorganic  products  whose  producers 
have  stated  thev  will  not  use 
bioengineered  ingredients  are  made  by 
large  firms  for  whom  the  verification 
process  is  not  likelv  to  impose  a 
significant  burden  relative  to  the  size  of 
their  operation,  we  assume  that  the 
paperwork  processing  time  associated 
with  testing  or  source  verification  for 
these  products  is  approximately  1  hour 
for  a  total  of  1,768  hours  per  year. 
Therefore,  FDA  estimated  that  the  total 
recordkeeping  burden  would  be  1.768 
hours  per  year.  Based  on  our 


experience,  we  have  estimated  that  the 
overhead  and  maintenance  cost  are  $30 
per  hour.  The  estimated  total  operating 
and  maintenance  cost  in  table  2  of  this 
document  are.  therefore,  $53,040  total. 

Dated:  October  24,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc.  03-27391  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Psychopharmacologic  Drugs  Advisory 
Committee  and  the  Pediatric 
Subcommittee  of  the  Anti-Infective 
Drugs  Advisory  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committees: 
Psychopharmacologic  Drugs  Advisory 
Committee  and  the  Pediatric 
Subcommittee  of  the  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  2,  2004,  from  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms.  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Anuja  Patel,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21).  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857.  301-827-7001,  FAX:  301- 
827-6776  or  e-mail: 
patelA@cder.fda.gov.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12544  or 
12532.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  Psychopharmacologic 
Drugs  Advisory  Committee  and  the 
Pediatric  Subcommittee  of  the  Anti- 
Infective  Drugs  Advisory  Committee 
will  discuss  reports  of  the  occurrence  of 
suicidality  (both  suicidal  ideation  and 
suicide  attempts)  in  clinical  trials  for 
various  antidepressant  drugs  in 


pediatric  patients  with  major  depressive 
disorder  (MDD).  The  committee  will 
consider  optimal  approaches  to  the 
analysis  of  data  from  these  trials,  and 
the  results  of  analyses  conducted  to 
date,  with  regard  to  the  question  of  what 
regulatory  action  may  be  needed 
pertinent  to  the  clinical  use  of  these 
products  in  pediatric  patients.  The 
committee  will  also  consider  further 
research  needs  to  address  questions  on 
this  topic. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  26.  2004.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  to  9:15  a.m.,  and  1  p.m.  to  1:30 
p.m.  Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  fanuarv  26, 
2004,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Anuja  Patel 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  23,  2003. 
Peter  ).  Pitts. 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-27394  Filed  10-30-03;  8:45  am] 

BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Veterinary  Medicine  Advisory 
Committee;  Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 
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The  F(3od  and  Drug  Administration 
(FDA)  is  announcing  an  amendment  to 
the  notice  of  meeting  of  the  Veterinary 
Medicine  Advisory  Committee.  This 
meeting  was  announced  in  the  Federal 
Register  of  September  18,  2003  (68  FR 
54734).  The  amendment  is  being  made 
to  reflect  changes  in  the  Date  and  Time. 
and  the  Agenda,  portions  of  the 
document.  Specifically,  due  to 
withdrawal  of  permission  h\  a  sponsor 
to  discuss  a  specific  fourth  generation 
cephalosporin  on  November  3,  2003.  the 
topic  has  been  indefinitelv  postponed. 
Discussions  on  November  5.  2003, 
regarding  genetic  engineering  research 
with  food  animals  have  also  been 
postponed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleta  Sindelar,  Center  for  Veterinary 
Medicine  (C\'M)  (HFV-3),  Food  and 
Drug  Administration,  7519  Standish  PI.. 
Rockville,  MD  20855.  301-827-4515,  e- 
mail:  asindelaacvm.fdagov.  or  FDA 
Advisorv  (ximmittee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12546. 
Please  call  the  hiformation  Line  for  up- 
to-date  information  on  this  meeting. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  (if  September  18,  2003. 
FDA  announced  that  a  meeting  of  the 
Veterinarv  Medicine  Advisory 
Committee  will  be  held  on  November  3, 
4,  and  5,  2003.  On  page  54734,  in  the 
second  column,  the  Date  and  Time 
portion  of  the  meeting  is  amended  to 
read  as  follows: 

Date  and  Time:  The  meeting  will  be 
held  on  November  4,  2003,  from  9  a.m, 
to  5  p.m. 

On  page  54734.  in  the  second  column. 
the  Agenda  portion  of  the  meeting  is 
amended  to  read  as  follows: 

Agenda:  On  November  4.  2003,  the 
committee  will  hear  a  preview  of  a  draft 
risk  assessment  on  animal  cloning  using 
somatic  cell  nuclear  transfer.  The  risk 
assessment  addresses  both  animal 
health  and  consumption  of  food  derived 
from  animal  clones  and  their  progeny. 
Background  information  that  includes  a 
draft  executive  summary  of  the  risk 
assessment  will  be  made  available  to 
committee  members  and  the  public  in 
advance  of  the  meeting  and  posted  on 
CVM's  home  page  at  http:// 
wwiv.  fda.gov/cvm.  A  limited  number  of 
paper  copies  of  the  background 
information  will  be  available  at  the 
registration  table.  The  complete  draft 
risk  assessment  document  will  be  made 
available  for  public  comment  at  a  later 
date. 


Dated:  October  28,  2003. 

Peter  ].  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-27558  Filed  10-29-03;  1:11  pm] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0221] 

Guidance  for  Industry  and  FDA  Staff: 
Class  II  Special  Controls  Guidance 
Document:  Endotoxin  Assay; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Endotoxin  Assay."  This 
guidance  document  describes  a  means 
by  which  an  endotoxin  assay  may 
comply  with  the  requirement  of  special 
controls  for  class  II  devices.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  publishing  a  final  rule  to  classify 
the  endotoxin  assay  into  class  II  (special 
controls).  This  guidance  document  is 
effective  immediately  as  the  special 
control  for  the  endotoxin  assay,  but  it 
remains  subject  to  comment  in 
accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Cla^s  II 
Special  Control  Guidance  Document: 
Endotoxin  Assay"  to  the  Division  of 
Small  Manufacturers.  International,  and 
Consumer  Assistance  (HFZ-220).  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration.  1350 
Piccard  Dr..  Rockville.  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  voiir  request  to  301-443— 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 


docket  number  found  in  brackets  in  the 

headinc  "f  thi^  (]'■  ii't1'-!1' 

FOR  FURTHER  INFORMATION  CONTACT: 

Freddie  M.  Poole.  Center  for  Devices 

and  Radiological  Health  (HFZ-440). 

Food  and  Drug  Administration.  2098 

Gaither  Rd.,  Rockville,  MD  20850.  301- 

594-2096 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  endotoxin  assay  into 
class  li  (special  controls)  under  section 
513(f)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360c(f)(2)).  This  guidance  document 
will  serve  as  the  special  control  for  the 
endotoxin  assay.  Section  513(f)(2)  of  the 
act  provides  that  any  person  who 
submits  a  premarket  notification  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  of  the  act.  request  that 
FDA  classify  the  device  under  the 
criteria  set  forth  in  section  513(a)(1)  of 
the  act.  FDA  shall,  within  60  days  of 
receiving  such  a  request,  classify  the 
device  by  written  order.  This 
classification  shall  be  the  initial 
classification  of  the  device.  Within  30 
days  after  the  issuance  of  an  order 
classifying  the  device,  FDA  will  publish 
a  notice  in  the  Federal  Register 
announcing  such  classification. 

Because  of  the  timeframes  established 
by  section  513(f)(2)  of  the  act.  FDA  has 
determined,  under  21  CFR  10.115(g)(2). 
that  it  is  not  feasible  to  allow  for  public 
participation  before  issuing  this 
guidance  as  a  final  guidance  document. 
Therefore.  FDA  is  issuing  this  guidance 
document  as  a  level  1  guidance 
document  that  is  immediately  in  effect. 
FDA  will  consider  any  comments  that 
are  received  in  response  to  this  notice 
to  determine  whether  to  amend  the 
guidance  document. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  GGPs  regulation 
(21  CFR  10.115).  The  guidance 
represents  the  agency's  current  thinking 
on  endotoxin  assays.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

III.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Endotoxin  Assay" 
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by  fax  machine,  call  the  C.DRH  Facts- 
dn-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1222)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  mtorested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics. 
and  files  that  mav  be  downloaded  to  a 
personal  computer  with  Internet  access. 
I  'pdated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
nn  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://n'H-w.fdQ.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  bttp:// 
www. fda^ov/cdrh/guidance. html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  IISC  3501- 
3520)  (the  PRA).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  bv  OMB 
in  accordance  with  the  PR,\  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807.  subpart  E.  OMB  Control  No.  0910- 
0120)  The  labeling  provisions 
addressi^d  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  control  number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http;//i\ww.fdci.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 


of  Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  October  17,  2003. 
Linda  S,  Kahan, 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

[PR  Doc.  03-27393  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0476] 

Guidance  for  Industry  on  Product 
Recalls,  including  Removals  and 
Corrections;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  [>i)tice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document  for 
industry  entitled  "Product  Recalls, 
Including  Removals  and  Corrections." 
This  document  provides  members  of 
industry  regulated  by  FDA  with 
guidance  for  handling  all  aspects  of 
product  recalls,  including  removals  and 
corrections.  The  guidance  applies  to  the 
recalls  of  all  FDA-regulated  products. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Product  Recalls. 
Including  Removals  and  Corrections"  to 
the  Food  and  Drug  Administration. 
Office  of  Enforcement.  Division  of 
Compliance  Management  and 
Operations  (HFC-210),  1350  Piccard 
Dr..  Rockville.  MD  20850.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  For 
documents  without  a  docket  number, 
include  the  title  of  the  guidance 
document.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  You  may  fax 
your  requast  to  301-827-0342.  Submit 
written  comments  on  the  guidance  to 
the  Division  of  Dockets  Management 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
is'ww.fda  .go  v/dockets/ecomm  en  ts. 
Comments  may  be  submitted  at  any 
time  Sep  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  R.  Bryant,  Jr..  Senior  Recall 


Officer.  Division  of  Compliance 
Management  and  Operations  (HFC- 
210),  Food  and  Drug  Administration. 
1350  Piccard  Dr..  Rockville,  MD  20850. 
301-827-0391. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  that  provides  the 
agency's  recommendations  to  members 
of  FDA-regulated  industry  for  the 
handling  of  product  recalls.  This 
document  sets  forth  the  agency's 
existing  practices  in  recommending 
procedures  for  addressing  all  aspects  of 
product  recalls,  including  removals  and 
corrections.  The  cooperation  of 
manufacturers  and  distributors  in 
expediting  recall  activities  is  vital.  The 
recalling  firm's  notification  of  the  local 
FDA  District  Recall  Coordinator  and 
submission  of  recall  information 
outlined  in  the  guidance  allows  FDA  the 
opportunity  to  review,  comment,  offer 
assistance,  and  monitor  the  recall 
process. 

II.  Significance  of  Guidance 

This  is  a  level  2  guidance  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (§10.115  (21  CFR 
10.115)).  The  agency  is  implementing 
this  guidance  document  immediately  in 
accordance  with  §  10.1 15(g)(4)(i)(B)  and 
inviting  public  comment  in  accordance 
with  §  10.11 5(g)(4)(i)(C).  This  guidance 
represents  the  agency's  current  thinking 
on  product  recalls,  including  removals 
and  corrections.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternate  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

III.  Electronic  Access 

Persons  interested  in  obtaining  an 
electronic  copy  of  the  guidance  may  do 
so  using  the  Internet.  ORA  maintains  an 
entr\'  on  the  Internet  for  easy  access  to 
information,  including  recent 
publications,  consumer  information 
references,  compliance  and  inspection 
references,  and  recall  information 
(model  recall  letters  and  press  releases) 
that  may  be  downloaded  to  a  personal 
computer  with  Internet  access.  The  ORA 
home  page  may  be  accessed  at  http:// 
www.fda.gov/ora/.  A  search  capability 
for  all  ORA  guidance  documents  is 
available  at  http://www.fda.gov/cdrh/ 
guidance.html.  Guidance  documents  are 
also  available  at  http://www.fda.gov/ 
ohrms/dockets. 
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IV.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  guidance  have  been 
approved  under  21  CFR  part  7.  Office  of 
Management  and  Budget  (0MB)  control 
number  0910-0249,  which  expires  on 
October  31.  2004. 

V.  Comments 

Two  copies  of  mailed  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  For  documents  without  a 
docket  number,  include  the  title  of  the 
guidance  document.  The  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/w\\-\v.lda.gov/ora  or  http:// 
WH^'.fda.gov/ohrms/dockets/defauIt. 

Dated:  October  22,  2003. 
John  R.  Marzilli, 

Acting  Associate  Commissioner  for 
Regulator}^  Affairs. 

[FR  Doc.  03-27387  Filed  10-30-03;  8:45  am] 

BILLING  CODE  416CM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Innovative 
Technologies  for  the  Molecular  Analvsis  of 
Cancer. 

Da(e:  November  12-13.  2003. 

TmTe:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluaie  grant 
applications. 


P/ace.- Gaithersburg  Hilton,  620  Perry 
Parkway.  Gaithersburg,  MD  20877. 

Contact  Person:  Sherwood  Githens.  PhD, 
Scientific  Review  Administrator,  Speci&l 
Review  and  Logistics  Branch,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8068,  Bethesda,  MD  20892,  (301)  435-1822. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biolog\ 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health 
HHS) 

Dated:  October  24.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

fFR  Doc.  03-27399  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552{b)(c)(4)  and  552b(c)(6).  Title  5 
U.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel;  P30,  R24.  and  K08 
Review  Meeting. 

Date:  December  3,  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814 

Contact  Person:  Samuel  Rawlings.  PhD, 
Chief,  Scientific  Review  Branch.  Division  of 
Extramural  Research.  National  Eve  Institute, 
Bethesda,  MD  20892.  301-^51-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  HeaJth,  HHS) 


Dated:  October  24.  2003. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor}' 
Committee  Policy. 

[FR  Doc.  03-27404  Filed  10-30-03;  8:45  am) 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the' 
Federal  Advisor)-  committee  Act,  as 
amended  (5  U.S,C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4' 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel — 
Childhood  Speech-Sound  Acquisition. 

Date:  December  5,  2003. 

Time:  1  p.m.  to  3;30  p.m. 

Agenda:  To  review  an  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6120 
Executive  Blvd..  Rockville,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Ah  A.  Azadegan.  DVM. 
PhD.  Scientific  Review  Administrator. 
Scientific  Review  Branch  Division  of 
Extramural  Activities.  NIDCD.  NIH,  EPS- 
400C,  6120  Exeutive  blvd.  MSC  7180, 
Bethesda,  MD  20892-7180,  (301)  496-8683, 
azadegan@nib.gov. 

Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  October  24,  2003. 
La  Verne  Y.  Strii^eld, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Dor  n.?-27400  Filed  10-30-03;  8:45  am) 

BIUJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  in(d)  of  the 
Federal  Advisory  Comn^ittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c)(4)  and  552(bK6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 

Diabetes  dnci  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Clinical  Trials  Unit. 

Date:  November  25.  2003. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Boulevard.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Maxine  A.  Lesniak.  MPH. 
Scientific  Review  .Xdministrator.  Review 
Branch,  DE.-\.  NIDDK.  National  Institutes  of 
Health.  Room  756.  6707  Democracy 
Boulevard.  Bethesda,  MD  20892-5452,  (301) 
594-7792,  lesniakm®extra. niddk.nih.gov. 

\'ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Pathophysiology  of 
Renal  .-Mlograft  Dysfunction. 

Date:  December  8,  2003. 

Time:  11  a.m.  to  2  p.m. 

.\genda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracv  Boulevard.  Bethesda.  MD  20892 
(Telephone  C:onferenc:e  Call). 

Contact  Person:  Maxine  A.  Lesniak.  MPH. 
Scientific  Review  Administrator.  Review 
Branch,  DE.A,  NIDDK.  National  Institutes  of 
Health.  Room  756.  6707  Democracv 
Boulevard,  Bethesda.  MD  20892-,5452,  (301) 
594-7792.  lesniakm&extra. niddk.nih.gov. 

Same  of  Committee  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Immune 
Pathogenesis  in  Murine  and  Human  TlD 
(Tvpe  1  Diabetes). 

Date:  December  12.  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Haves  Street.  Arlington,  VA 
22202 

Contact  Person:  Maxine  A.  Lesniak.  MPH, 
Scientific  Review  Administrator,  Review 


Branch.  DEA.  NTDDK,  National  Institutes  of 
Health.  Room  756.  6707  Democracy 
Boulevard.  Bethesda.  MD  20892-5452.  (301) 
594-7792.  lesruakm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  24,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory^ 

Committee  Policy. 

IFR  Doc.  03-27403  Filed  10-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Specie)  Emphasis  Panel,  Prokaryotic 
and  Eukaryotic  Molecular  Biology  and 
genetics. 

Date:  October  30-31.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  Tq  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Mary  P.  McCormick,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2208, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1047,  mccorwim@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  F10(20): 
Fellowships:  Pathophysiology. 

Date:  Novenrber  5-6,  2003, 

Time:  8  a.rh.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC  20036. 

Contact  Person:  Peter  ).  Perrin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2183. 
MSC  7818.  Bethesda.  MD  20892,  (301)  435- 
0682,  pemnp^csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SBIR/STTR. 
Date:  November  5,  2003, 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  review^  and  evaluate  grant 
applications. 

Place:  Embassv  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road.  NW. 
Washington.  DC  20015. 

Contact  Person:  Joseph  Kimm.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5178, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1249,  k}mmj@csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  (AIDS  SBIR/ 
STTR). 

Date:  November  5.  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites,  1000  29th  Street, 
NW.,  Washington.  DC  20007. 

Contact  Person:  Kenneth  A.  Roebuck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5214, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1 166,  roebuckkS,csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
01:  AIDS  Vaccines. 

Date:  November  5-6,  2003, 
Time:  8:30  a.m.  to  10  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Ware.  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5104, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1165,  \yalkermc@csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  LAM: 
Neuroimaging. 


Date:  November  5,  2003. 

Time:  9:30  a.m.  to  11;30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ore;  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference). 

Contact  Person:  lohn  Bishop,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15  . 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tumor 

Immunotherapy. 

Date:  November  5,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference). 

Contact  Person:  lohn  L.  Meyer,  MPH.  PhD, 
Scientific  Review  Administrator.  ONC  IRG, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  6198.  MSC  7804.  Bethesda.  MD  20892. 
(301)  435-1213.  meyeql&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Clinical  CV. 

Date:  November  5-6,  2003. 

Time:  1:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select.  8120  Wisconsin 
.\venue.  Bethesda.  MD  20814. 

Contact  Person:  Russell  T.  Dowell.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr.,  Rm.  2180,  MSC 
7818,  Bethesda,  MD  20892,  (301)  435-1850, 
dowellr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  NMB 
(05)  Neuropharmacology  of  Ethanol. 

Date:  November  5.  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5170, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1018.  debbasgfiicsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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jVame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Pain: 
Cellular  and  Molecular  Mechanisms. 

Date:  November  5,  2003 

Time:  2:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator.  Center  foi 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflicts. 

Date:  November  5,  2003, 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  histitutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Karin  F.  Helmers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review/SNEM  IRQ,  6701 
Rockledge  Drive,  Room  3166,  MSC  7770, 
Bethesda,  MD  20892.  (301)  435-1017, 
helmersk@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Bacterial 
Biodefense. 

Date:  November  6-7,  2003, 

Time:  8  a.m,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street  NW.. 
Washington,  DC  20037. 

Contact  Person:  Rolf  Menzel,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3196. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
0952,  menzelro@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  Uming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Anterior  Eye 
Diseases. 

Date:  November  6-7.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Contact  Person:  David  M.  Armstrong.  PhD, 
Chief,  BDCN  IRG,  Center  {jir  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5194.  MSC  7846. 
Bethesda.  MD  20892,  (301)  435-1253, 
armstrda@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business:  Infectious  Diseases  and 
Microbiology. 

Date:  November  6-7,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Watergate  Hotel.  2650  Virginia 
Avenue.  NW..  Washington,  DC  20037. 

Contact  Person:  Marian  Wachtel,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3208. 
MSC  7858.  Bethesda.  MD  20892,  (301)  435- 
1148.  wachtelm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Radiation 
Physics. 

Date:  November  6,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Place,  NW.. 
Washington.  DC  20015. 

Contact  Person:  Paul  K.  Strudler.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6186. 
MSC  7816,  Bethesda,  MD  20892,  C301)  435- 
1716,  strudlep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Clinical 
Neuroimmunologv  and  Brain  Tumors  Study 
Section  (CNBT). 

Date:  November  6-7,  2003. 

rime.  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  New  Orleans,  at 
Louisiana  Superdome,  500  Poydras  Plaza, 
New  Orleans,  LA  70113. 

Contact  Person:  Jay  Joshi,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5184,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1184, 
joshij@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Maternal- 
Infant  Patterns  of  Attention. 

Date:  November  6,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin.  MSW, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3172. 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0912.  levwScsr.nih.gov. 

This  notice  is  being  published  less  than  1.5 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

S'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Fellowship: 
Endocrinology.  Metabolism.  Nutrition  and 
Reproductive  Sciences. 

Date:  Novem.ber  6-7.  2003. 

Time:  7  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6164, 
MSC  7892.  Bethesda.  MD  20892,  (301)  435- 
1041,  knshnalCQScsr-nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  N'os.  93,306.  Comparative  Medicine; 
93.333.  Clinical  Research.  93.306.  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892.  98.893,  National 
Institutes  of  Health.  HHS) 

Dated  October  24.  2003. 
LaVem«!  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-27401  Filed  10-30-03:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S,C., 
as  amended,  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  whic :h 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Musculoskeletal,  Oral 
and  Skin  Sciences  Integrated  Review  Group; 


Skeletal  Muscle  Biology  and  Exercise 
Phvsiologv  Study  Section. 
bate:  October  27-28,  2003. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  leview  and  evaluate  grant 
applications. 

Place:  Jurys  Hotel,  1500  New  Hampshire 
Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Betheseda,  MD  20892,  (301)  435- 
6809.  wagnerp@csT.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  and  Protein 
Structure  Function  Special  Emphasis  Panel. 
Date:  November  3,  2003. 
Time:  8  a,m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregorv  Hotel,  2033  M  Street. 
N\V„  Washington,  DC  20036. 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4168. 
MSC  7806;  Bethesda,  MD  20892.  (301)  435- 
1723,  nelsonjaf&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  zRGl  VACC 
04:  Bacterial,  Fungal.  Parasitic,  and  Viral 
Vaccines. 
Date:  November  3.  2003. 
Time:  8:30  am.  to  6  p.m 
Agenda:  To  review  and  evaluate-grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165,  walkeraic@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  flie  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel;  ZRGl  VACC 
10:  Small  Business:  Non-biodefense 
Vaccines. 
Date:  November  4,  2003. 
Time:  8:30  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6700  Rockledge  Drive.  Room  5104. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165,  walkennc@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  Member 
Conflict:  Speech  Treatment  and  Behavior 
Modification. 

Date:  November  4.  2003. 
Time:  11  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave..  NW..  Washington.  DC  20037. 

Contact  Person:  Thomas  A.  Tatham.  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178. 
MSC  7848,  Bethesda.  MD  20892.  (301)  594- 
6836.  tatham@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  thp  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel; 
Hyperaccelerated  Award/Mechanisms  in 
Immunomodulation  Trials. 
Date:  November  4,  2003. 
Time:  1  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Samuel  C.  Edwards.  Ph.D.. 
Scientific  Reviev\  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4200. 
MSC  7812.  Bethesda,  MD  20892.  (301)  435- 
1152,  edwardss@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Brain 
Disorders  and  Clinical  Neuroscience/SBIR. 
Date:  November  4.  2003. 
Time:  1:30  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.',  Bethesda.  MD  20814. 

Contact  Person:  Rene  Etcheberrigaray.  MD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5196. 
MSC  7846.  Bethesda.  MD  20892.  (301)  435- 
1246,  etcheher@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  CLHP  6 
Member  Applications. 
Date:  November  4,  2003. 
Time:  2:30  p.m.  to  5:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Yvette  M.  Davis,  VMD. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3152. 
MSC  7770.  Bethesda.  MD  20892  (301)  4.35- 
0906 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel: 
Chemoprevention  Molecular  Mechanisms. 

Date:  November  4.  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng.  Ph.D..  MBA. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6200, 
MSC  7804  (For  courier  deliverv,  use  MD 
20817).  Bethesda.  MD  20892.  .301^35-1715. 
nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  medicine; 
93.333.  Clinical  Research.  93.306,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  October  24.  2003. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  03-27402  Filed  10-30-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-a3] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  "Logic 
Model" 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Applications  of  HUD  Federal 
Financial  Assistance  are  required  to 
indicate  intended  results  and  impacts. 
Grant  recipients  report  against  their 
baseline  performance  standards.  This 
process  standardizes  grants  progress 
reporting  requirements  and  promotes 


greater  emphasis  on  performance  and 
results  in  grant  programs. 

DATES:  Comments  Due  Date:  December 

1. 2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0114)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
New  E.xecutive  Office  Building. 
Washington,  DC  20503:  Fax  number 
(202)  395-6974:  E-mail 
Lauren_\Vittt''nhers'anmh.pnp.^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer,  AYO.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest.  Washington,  DC 
20410;  e-mail  Wavne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr,  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  "Logic  Model". 

OMB  Approval  Number:  2535-0114, 

Form  .\umbers:  HUD-96010. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Applicants  of  HUD  Federal  Financial 
Assistance  are  required  to  indicate 
intended  results  and  impacts.  Grant 
recipients  report  against  their  baseline 


performance  standards.  This  proves 
standardizes  grants  progress  reporting 
requirements  and  promotes  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government, 

Frequency  of  Submission:  Quarterly. 
Annually. 

Reporting  Burden:  Number  of 
Respondents  11.000;  Average  response 
per  Respondent  2.8;  Total  annual 
responses  30.800:  Average  burden  per 
response  1  hrs. 

Total  Estimated  Burden  Hours: 
30.800. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  October  24,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  03-27406  Filed  10-30-03;  8:45  am) 
BILUNG  COO€  421&-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N44] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  ol  the  Assistant 
Secretary-  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mdrl^  I.ihiiston.  Dcpdrtmenl  ui  Housing 
and  Urban  Development.  Room  7262, 
451  Seventh  Street  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free), 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 
SUPPLEMENTARY  INFORMATION;  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifv'ing  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUT)  has 
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reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  October  23.  2003. 
lohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Progmms. 
[FR  Doc.  0.3-27184  Filed  10-30-03;  8:45  am) 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 

comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  spec;ies  and/or  marine 

mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  December 
1.2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  e(  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-072584 

Applicant:  Columbia  University,  CERC, 
New  York,  NY 


The  applicant  requests  a  permit  to 
export/re-export  biological  samples 
from  mongoose  lemur  {Eulemur 
mongoz).  Ring-tailed  lemur  {Lemur 
catta).  and  grey  gentle  lemur 
[Hapalemur  griseus),  going  to 
Cambridge  University  in  the  United 
Kingdom  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

PRT-078305 

Applicant:  Clarence  E.  Ellis.  Powell.  WY 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-078306 

Applicant:!.  F.  Lambert,  Memphis,  TN 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-074414 

Applicant:  Little  Rock  Zoological 
Gardens.  Little  Rock,  AR 
The  applicant  requests  a  permit  to 
import  two  captive  born  female  Western 
lowland  gorillas  [Gorilla  gorilla  gorilla) 
from  the  Toronto  Zoo,  Ontario,  Canada 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  captive 
propagation. 

Dated:  October  17.  2003. 
Michael  S.  Nfoore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Munagement  Authority. 
[FR  Doc.  03-47457  Filed  10-30-03;  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
[CA-668-03-1610-DQ] 

Notice  of  Availability  of  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Proposed  Management 
Plan  and  Final  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management. 


ACTION:  Notice  of  availability  of  the 
Santa  Rosa  and  San  Jacinto  proposed 
Management  Plan  and  Final 
Environmental  Impact  Statement. 

SUMMARY:  In  compliance  with  Bureau  of 
Land  Management  (ELM)  planning 
regulations,  title  43  Code  of  Federal 
Regulations  (CFR)  part  1610.2(f)(4)  and 
title  40  CFR  part  1500.  the  BLM  and 
Forest  Service  hereby  gives  notice  that 
the  proposed  Management  Plan/Final 
Environmental  Impact  Statement  (FEIS) 
has  been  prepared  for  the  Santa  Rosa 
and  San  )acinto  Mountains  National 
Monument.  This  Management  Plan  is  a 
cooperative  effort  between  the 
Department  of  the  Interior.  BLM.  and 
the  Department  of  Agriculture,  Forest 
Ser\'ice.  The  272.000  acre  National 
Monument  encompasses  86.400  acres  of 
Bureau  of  Land  Management  lands  and 
64.400  acres  of  Forest  Service  lands  in 
the  Coachella  Valley  and  surrounding 
mountains.  Additional  land  managing 
entities  within  the  National  Monument 
include  the  Agua  Caliente  Band  of 
Cahuilla  Indians,  the  California 
Department  of  Parks  and  Recreation,  the 
California  Department  of  Fish  and 
Game.  Riverside  County,  local 
jurisdictions,  and  private  landowners. 
The  management  plan  provides 
direction  for  coordination  between  the 
BLM,  Forest  Service,  and  various 
partners  and  outlines  proposed 
strategies  for  protecting  the  values  that 
the  National  Monument  was  established 
to  protect. 

DATES:  BLM  Planning  Regulations  (43 
CFR  1610.5-2)  state  that  any  person 
who  participated  in  the  planning 
process,  and  has  an  interest  that  may  be 
adversely  affected,  may  protest.  The 
protest  must  be  filed  within  30  days  of 
the  date  that  the  Environmental 
Protection  Agency  publishes  this  notice 
in  the  Federal  Register.  Instructions  for 
filing  of  protests  are  described  in  the 
preface  of  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Management  Plan/FEIS  and  are 
included  in  the  Supplementary 
Information  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Hill.  Planning  and  Environmental 
Coordinator.  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
Management  Plan,  Palm  Springs-South 
Coast  Field  Office.  P.O.  Box  581260.  690 
W.  Garnet  Avenue,  North  Palm  Springs., 
CA  92258.  Phone  Number:  760-251- 
4800. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
Public  Law  106-351  and  will  be 
cooperatively  managed  by  the  Bureau  of 


Land  Management  (BLM)  and  the  U.S. 
Forest  Service  (USFS).  The  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Act  of  2000  affects  only 
Federal  lands  and  Federal  interests 
located  within  the  established 
boundaries.  The  BLM  and  the  Forest 
Service  will  jointly  manage  Federal 
lands  in  the  National  Monument  in 
coordination  with  the  Agua  Caliente 
Band  of  Cahuilla  Indians,  oilier  Federal 
agencies.  State  agencies,  and  local 
governments. 

Copies  of  the  Santa  Rosa  and  San 
lacinto  Mountains  National  Monument 
Management  Plan  FEIS  have  been  sent 
to  affected  Federal.  State,  and  Local 
Government  agencies,  interested  parties 
and  those  who  requested  a  copv  of  the 
Draft  Management  Plan/Draft  EIS. 
Copies  of  the  proposed  Plan/Final  EIS 
are  available  for  public  inspection  at  the 
BLM  Palm  Springs-South  Coast  Field 
Office,  PC)  Box  581260,  690  \V.  Garnet 
Avenue.  North  Palm  Springs,  CA  92258. 
Interested  persons  may  also  review  the 
Proposed  \!anagement  Plan/FEIS  on  the 
Internet  at  http:/'l\-^^^v.ca. blm.gov/ 
palmsprings.  Electronic  (on  CD-ROM) 
and  paper  copies  may  also  be  obtained 
by  contacting  Greg  Hill  at  the 
aforementioned  addresses  and  phone 
number. 

Comments  on  the  Draft  Management 
Plan/EIS  received  from  the  public  and 
internal  BLM  and  Forest  Service  review 
comments  were  incorporated  into  the 
proposed  plan.  Public  comments 
resulted  in  the  addition  of  clarihing 
text,  but  did  not  significantly  change 
proposed  land  use  decisions.  The  range 
of  alternatives  in  this  plan  does  not 
reevaluate  planning  decisions  included 
in  the  BLM  California  Desert 
Conservation  Area  Plan  (1980  as 
amended)  or  included  in  the  Forest 
Service  San  Bernardino  National  Forest 
Land  and  Resource  Management  Plan 
(1989  as  amended).  Records  of  Decision 
will  be  prepared  by  the  BLM  and  FS  for 
the  Santa  Rosa  and  San  lacinto 
Mountains  National  Monument 
Management  Plan  in  accordance  with 
planning  regulations  at  Title  43  CFR 
1610  and  NEPA.  No  decisions  in  the 
National  Monument  Management  Plan 
are  propostjd  amendments  to  the  San 
Bernardino  National  Forest  Land  and 
Resource  Management  Plan  (1989). 
Those  decisions  within  the  National 
Monument  Management  Plan  that  are 
proposed  amendments  to  the  California 
Desert  Conservation  Area  Plan  are 
subject  to  protest  according  to  BLM 
regulations. 

Instructions  for  filing  a  protest  with 
the  Director  of  the  BLM  regarding  the 
Proposed  Plan/Final  EIS  may  be  found 
at  43  CFR  1610.5.  A  protest  inay  only 
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raise  those  issues  which  were  submitted 
for  the  record  during  the  planning 
process.  New^  issues  raised  in  the  protest 
period  should  be  directed  to  Greg  Hill, 
Palm  Springs-South  Coast  Field  Office, 
(address  provided  previously  in  this 
notice)  for  consideration  in  plan 
implementation,  as  potential  plan 
amendments,  or  as  otherwise 
appropriate.  Protests  must  be  in  writing, 
and  to  be  considered  "timely,"  the 
protest  must  be  postmarked  no  later 
than  the  last  day  of  the  30-day  protest 
period.  Also,  although  not  a 
requirement,  it  is  recommended  that  the 
protest  be  sent  by  certified  mail,  return 
receipt  requested.  E-mail  and  faxed 
protests  will  not  be  accepted  as  valid 
protests  unless  the  protesting  party  also 
provides  the  original  letter  by  either 
regular  or  overnight  mail  postmarked  by 
the  close  of  the  protest  period.  Under 
these  conditions,  BLM  will  consider  the 
e-mail  or  faxed  protest  as  an  advance 
copy  and  it  will  receive  full 
consideration.  If  you  wish  to  provide 
BLM  with  such  advance  notification, 
please  direct  faxed  protests  to  the 
attention  of  the  BLM  protest  coordinator 
at  202-452-5112,  and  e-mails  to 
Brenda_Hudgens_Williams@blm.gov. 
Please  direct  the  follow-up  letter  to  the 
appropriate  address  provided  below. 
The  protest  must  contain: 

a.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

b.  A  statement  of  the  part  or  parts  of 
the  management  plan  and  the  issue  or 
issues  being  protested.  To  the  extent 
possible,  this  should  be  done  bv 
reference  to  specific  pages,  paragraphs, 
sections,  tables,  maps,  etc.,  included  in 
the  proposed  management  plan; 

c.  A  copy  of  all  documents  addressing 
the  issue(s)  that  the  protesting  party 
submitted  during  the  planning  process 
or  a  statement  of  the  date  they  were 
discussed  for  the  record. 

d.  A  concise  statement  explaining 
why  the  protestor  believes  the  State 
Director's  decision  is  wrong.  This  is  a 
critical  part  of  the  protest.  Take  care  to 
document  all  relevant  facts.  As  much  as 
possible,  reference  or  cite  the  planning 
documents,  environmental  analysis 
documents,  and/or  available  planning 
records  {i.e..  meeting  minutes  or 
summaries,  correspondence,  etc.). 

A  protest  which  merely  expresses 
disagreement  with  proposed  decision 
without  supporting  data  will  not 
provide  additional  basis  for  the 
Director's  review  of  the  decision.  Please 
note  that  comments,  including  names 
and  street  addresses  of  respondents,  are 
available  for  public  review  and/or 
release  under  the  Freedom  of 
Information  Act  (FOIA).  Individual 


respondents  may  request 
confidentiality.  Respondents  who  wish 
to  withhold  name  and/or  street  address 
from  public  review  or  from  disclosure 
under  FOIA,  must  state  this 
prominently  at  the  begirming  of  the 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  "from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

All  protests  must  be  in  writing  and 
mailed  to  the  following  address: 
flegii/ar  A-fajy;  Director  (210).  Attention: 

Brenda  Williams,  P.O.  Box  66538, 

Washington.  DC  20035. 
Ch'ernight  Mail:  Director  (210). 

Attention:  Brenda  Williams,  1620  L 

Street,  NW.,  Suite  1075,  Washington, 

DC  20036. 

The  BLM  Director  will  promptly 
render  a  decision  on  the  protest.  The 
decision  will  be  in  writing  and  will  be 
sent  to  the  protesting  party  by  certified 
mail,  return  receipt  requested.  The 
decision  of  the  BLM  Director  shall  be 
the  final  decision  of  the  Department  of 
the  Interior. 

Dated:  August  22,  2003. 
Tracy  Liegler. 

Acting  Santa  Rosa  and  San  Jacinto 
Mountains,  National  Monument  Manager. 

Dated:  August  20,  2003. 
Laurie  Rosenthal, 

District  Ranger,  San  Jacinto  Ranger  District, 

San  Bernardino  National  Forest. 

[PR  Doc.  03-26816  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 

Bu.'eau  of  Reclamation 
[DES  03-56] 

Lake  Berryessa  Visitor  Services  Plan, 
Napa  County.  CA 

AGENCY:  Bureau  of  Reclamation, 

Inferior. 

action:  Notice  of  Availability  (NOA)  of 
the  Draft  Environmental  Impact 
Statement  (DEIS)  and  notice  of  public 
hearings. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  the  Bureau  of  Reclamation  has 
made  available  for  public  review  and 
comment  the  DEIS  for  the  Lake 
Berryessa  Visitor  Ser\ices  Plan  (VSP). 
The  DEIS  outlines  the  proposed  project 
alternatives  that  seek  to  address  issues 
related  to  the  VSP,  including  the  type 
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and  level  of  facilities  and  services  that 
are  appropriate  for  future  uses  on 
Federal  land.  The  current  concession 
contracts  at  Lake  Berryessa  expire  in 
2008/2009.  The  VSP  will  be  used  as  a 
basis  for  future  concession  contracts. 
DATES:  An  open  house  will  be  held  on 
November  22.  2003.  from  1  to  4  p.m. 

Two  public  hearings  will  be  held  on 
January  21,  2004,  from  1  to  4  p.m.  and 
7  to  10  p.m.  Requests  for  special 
assistance  at  the  public  hearings  should 
be  made  as  far  in  advance  of  the 
hearings  as  possible,  but  not  later  than 
January  7.  2004. 

Comments  on  the  DEIS  will  be 
accepted  on  or  before  February  4.  2004. 
(See  SUPPLEMEMTARY  INFORMATION 
section  for  additional  information  on 
the  open  house,  public  hearings, 
submitting  comments,  and  special 
assistance.! 

ADDRESSES:  The  open  house  and  public 
hearings  will  be  held  at  the  Solano 
County  Fairgrounds.  Exposition  Hall. 
900  Fairgrounds  Drive.  Vallejo.  CA 
94589. 

Send  comments  on  the  DEIS  to  Ms. 
Janet  Sierzputowski,  Bureau  of 
Reclamation.  2800  Cottage  Way  (Attn: 
MP-140),  Sacramento,  CA  95825.  A 
copv  of  the  Executive  Summary,  DEIS, 
and/or  the  technical  appendices  may  be 
obtained  bv  calling  Ms.  Sierzputowski 
at  916-978-5112. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Stephen  Rodgers  at  707-966-2111  xl06, 
fax  707-966-0409,  or  e-mail: 
srodgers@mp.usbr.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

Lake  Berryessa  was  created  as  part  of 
the  Solano  Project  with  the  completion 
of  Monticello  Dam  in  1957.  In  1958, 
Reclamation  and  the  County  of  Napa 
entered  into  an  agreement  for  the 
County  to  assume  management 
responsibilities  for  the  lake.  A  Public 
Use  Plan  (PUP)  was  developed  by  the 
National  Park  Service  in  1959  to  guide 
Reclamation  and  the  County  in  the 
development  of  recreational  facilities  at 
the  lake.  In  1975.  Reclamation  resumed 
direct  management  of  Lake  Berryessa  as 
a  result  of  Title  VI  of  the  Reclamation 
Development  Act  of  October  27,  1974 
(Pub.  L.  93-493).  which  authorizes 
Reclamation  to  provide  for  the 
protection,  use,  and  enjoyment  of  the 
aesthetic  and  recreational  values  at  Lake 
Berryessa.  In  1987,  a  new  planning 
process  began  to  develop  an  updated 
management  document  for  the  lake.  A 
Reservoir  Area  Management  Plan 
(RAMP)  was  developed  to  provide 
guidance  for  Reclamation  in 
management  issues  which  were  not 


mentioned  in  the  PUP  and  to  assist 
Reclamation  in  administering  the  lake 
and  concession  areas.  Reclamation 
completed  a  Final  EIS  for  the  RAMP  in 
1993. 

Presently  there  are  seven 
concessionaires  authorized  by 
Reclamation  to  provide  commercial 
support  services  to  Lake  Berryessa 
visitors.  These  seven  concession 
contracts  have  been  in  effect  since  the 
late  1950s.  All  the  contracts  will  expire 
by  2009.  Reclamation  also  administers 
two  day-use  areas  and  a  public  boat 
launching  facility  as  well  as  numerous 
roadside  turnouts  and  trails.  The  east 
side  of  the  lake  has  been  designated  a 
State  Wildlife  Area  and  is  managed 
cooperatively  by  Reclamation  and  the 
California  Department  of  Fish  and 
Game. 

Visitor  Services  Plan  (VSP) 

The  VSP  will  identify  and  develop  the 
types  and  levels  of  recreation  support 
services  and  facilities  to  be  provided 
both  commercially  and  by  the 
government  at  Lake  Berryessa.  Some  of 
the  issues  to  be  addressed  in  the  VSP 
include  day  use  needs,  long-term  and 
short-term  recreational  vehicle  and 
trailer  sites,  retention  or  elimination  of 
exclusive  long-term  trailer  sites  as 
presently  operated,  campground 
development,  marina  development, 
consolidation  or  expansion  of  existing 
commercial  operations,  new  services 
development  and  construction, 
retention  or  removal  of  existing 
facilities,  food  and  beverage  service 
needs,  overnight  lodging  facilities,  and 
support  for  marine  based  activities  such 
as  fishing  (individual  and  tournament), 
swimming,  water  skiing,  etc. 

Special  Assistance 

If  special  assistance  is  required, 
please  call  Janet  Sierzputowski  at  916- 
978-5112.  If  a  request  cannot  be 
honored,  the  requester  will  be  notified. 
A  telephone  device  for  the  hearing 
impaired  (TDD)  is  available  at  916-978- 
5608. 

Open  House 

The  open  house  will  be  held  to 
provide  the  public  with  an  opportunity 
to  study  the  environmental  issues 
addressed  in  the  DEIS.  It  will  consist  of 
informational  displays  staffed  by  project 
team  members  who  will  be  answering 
questions. 

Public  Hearings 

The  public  hearings  will  be  held  to 
provide  the  public  with  an  opportunity 
to  comment  on  the  DEIS.  Oral 
comments  will  be  taken  by  a  certified 


court  reporter.  Comments  will  also  be 
taken  via  comment  sheets. 

Comments 

Comments  will  be  accepted  in  the 
following  formats: 

Written — Written  comments  should 
be  addressed  to  Ms.  Janet  Sierzputowski 
at  the  address  above. 

Comment  Cards — Comment  cards  will 
be  available  to  all  that  attend  the  public 
hearings.  They  can  be  returned  at  the 
public  hearing,  faxed  to  Janet 
Sierzputowski  at  916-978-5114.  or 
mailed  to  Ms.  Sierzputowski  at  the 
address  above. 

Electronic — Comments  may  be 
submitted  electronically  by  e-mailing 
the  project  team  at: 
jsierzputowski@inp.ubsr.gov. 

Additional  Information 

Additional  information  is  available  at 
the  Web  site:  http-./v^'v^-w. usbr.gov/mp/ 
berryessa. 

Comments,  including  the  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review.  Individual 
respondents  may  request  that  their 
home  address  be  withheld  from  public 
disclosure,  which  will  be  honored  to  the 
extent  allowable  by  law.  If  they  wish 
their  name  and/or  address  withheld, 
they  must  state  that  prominently  at  the 
beginning  of  their  comment. 
Submissions  from  organizations  or 
businesses,  and  individuals  identifv'ing 
themselves  as  representatives  or 
officials  of  organizations  or  businesses, 
will  be  available  for  public  disclosure  in 
their  entirety. 

Dated:  September  25,  2003. 
Susan  Ramos, 

Assistant  Regional  Director,  Mid-Pacific 
Region. 

(PR  Doc.  03-27497  Filed  10-30-03;  8:45  am] 
BILLING  CODE  431t>-^«N-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-52,528] 

A  &  E  Products,  a  Tyco  International 
Ltd.  Company,  Ringtown,  PA; 

Notice  of  Termination  of  Investigation 
Pursuant  to  Section  221  of  the  Trade  Act 
of  1974,  as  amended,  an  investigation 
was  initiated  on  August  12,  2003  in 
response  to  a  worker  petition  filed  on 
behalf  of  workers  at  A  &  E  Products.  A 
Tyco  International  Ltd.  Company. 
Ringtown,  Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
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Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  September.  2003. 

Richard  Church. 

Certifying  Otficer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27453  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.464] 

Ace  Packaging  Systems,  a  Wholly- 
Owned  Subsidiary  of  International 
Paper.  Newport,  Ml;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  5, 
2003  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Ace  Packaging 
Systems.  Newport,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlv, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  5th  day  of 

September.  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-27455  Filed  10-30-03;  8:45  ami 

BILLING  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.543] 

Arch  Chemicals,  Inc.,  Lake  Charles, 
LA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
12.  2003.  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Arch  Chemicals, 
Inc..  Lake  Charles.  Louisiana. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  11th  dav  of 
September,  2003. 
Linda  G.  Poole, 

Certifx-ing  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-27443  Filed  10-30-03;  8  45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,546] 

Baxter  Healthcare,  inc..  Bioscience 
Division,  Rochester.  Ml;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 

Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  August 
12,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Baxter  Healthcare,  Inc., 
Bioscience  Division,  Rochester, 
Michigan. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
July  28.  2003  (TA-W-52.409)  that  is  the 
subject  of  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued.  Further  investigation  in  this  case 
would  duplicate  efforts  and  serve  no 
purpose;  therefore  the  investigation 
under  this  petition  has  been  terminated. 

Signed  at  Washington.  DC,  this  5th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc  03-27452  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.601] 

Congress  Industries,  Havyrthorne,  NJ: 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  18,  2003,  in 
response  to  a  petition  filed  by  the  Union 
of  Needletrades,  Industrial  and  Textile 
Employees,  Local  1733,  on  behalf  of 
workers  at  Congress  Industries,  Inc., 
Hawthorne,  New  Jersey  (TA-W-52,601). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlv, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  11th  day  of 
September.  2003. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27441  Filed  10-30-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-Vi'-52.682] 

Continental  Teves.  Asheville.  NC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
26.  2003  in  response  to  a  worker 
petition  filed  a  company  official  on 
behalf  of  workers  at  Continental  Teves, 
Asheville,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
nf^ejiiember.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27449  Filed  10-30-03;  8:45  am] 

BILLING  CODE  45il>30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,871] 

General  Mills,  Eden  Prairie.  MN:  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  17,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  General  Mills,  Eden 
Prairie,  Minnesota. 

The  subject  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
September  12.  2003  that  is  the  subject 
of  an  ongoing  investigation  for  which  a 
determination  has  not  yet  been  issued 
(TA-VV-52.851).  Further  investigation 
in  this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  September  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27447  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 


DEPARTMENT  OF  LABOR 


DEPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 

[TA-W-52.378] 

Hitachi  Automotive  Products,  Inc., 
l-iarrodsburg,  KY;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  Julv  23. 
2003.  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Hitachi  Automotive 
Products,  Inc.,  Harrodsburg,  Kentucky. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  is  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
September.  2003 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27445  Filed  10-30-03;  8;45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52,493] 

North  Pacific  Processors,  Inc., 
Cordova,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003  m  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  North  Pacific  Processors, 
Inc..  Cordova,  Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  23rd  day  of 
September  2003.  - 

Linda  G,  Poole, 

Certifying  Officer.  Division  of  Trade 
.■\djustment  Assistance. 

[FR  Doc.  0,3-274.54  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


Employment  and  Training 
Administration 

[TA-W-52,719] 

Padgett  Furniture  Manufacturing 
Company,  Inc.;  Calhoun,  TN:  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  w^as  initiated  on 
September  2,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Padgett  Furniture 
Manufacturing  Company,  Inc.,  Calhoun, 
Tennessee,  j 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  11th  day  of 
September.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Dor.  03-27440  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 

* — 

I 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,750] 

Penn-Union  Corp.,  Nesco  Division, 
Edinboro.  PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  3,  2003,  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Penn-Union  Corporation,  Nesco 
Division,  Edinboro,  Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-27438  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


Employment  and  Training 
Administration 

[TA-W-52,596] 

Photronics,  Inc.,  Milpitas,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003.  in  response  to  a  worker 
petition  filed  a  company  official  on 
behalf  of  workers  at  Photronics.  Inc., 
Milpitas,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  1 1th  day  of 
September.  2003. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27442  Filed  10-30-03;  8:45  am] 

BILLING  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,744] 

Rockwell  Automation,  Dublin,  GA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  3.  2003,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Rockwell  Automation, 
Dublin,  Georgia  (TA-VV-52.744). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  1 1th  day  of 
September,  2003. 
Linda  G,  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27439  Filed  10-30-03:  8:45  am] 

BILLING  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.698] 

Rohm  and  Haas  Company, 
Philadelphia,  Pennsylvania;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  August 
28.  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Rohm  and  Haas  Company.  Philadelphia, 
Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC,  this  23rd  day  of 
September.  2003. 

Richard  Church. 

Certifying  Officer.  Division  of  Trade 

Adiustment  Assistance. 

(FR  Doc  03-27448  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.886] 

Savane  International  Corporation,  El 
Paso  Cutting  Facility,  El  Paso,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  22.  2003.  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Savane  International  Corporation,  El 
Paso  Cutting  Facility.  El  Paso.  Texas. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  petition, 
there  must  be  at  least  three  workers  to 
sign  the  petition.  The  petition  in  this 
case  did  not  meet  this  threshold 
number.  Consequently,  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  24th  day  of 
September.  2003. 
Richard  Chiirch. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27446  Filed  10-30-03,  8;45  am] 

BILLING  CODE  4510-30-" 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.420] 

Seahawk  Seafoods.  Inc..  Vaidez.  AK: 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  luly  30. 
2003.  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Seahawk  Seafoods.  Inc  .  Vaidez, 
.■\laska. 

The  petitioner  has  requested  that  the 

petition  be  withdrawn.  Consequentlw 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  11th  day  of 
September,  2003. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc  03-27444  Filed  10-30-03:  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,801] 

Springs  Industries.  Inc.,  Grace 
Fabrication  Plant.  Lancaster.  SC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  11.  2003 .  in  response  to  a 
worker  petition  filed  bv  a  compan\' 
official  on  behalf  of  workers  at  Spring 
Industries.  Inc.,  Grace  Fabrication  Plant. 
Lancaster.  South  Carolina. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
September  10.  2003  {TA-VV-52.788B). 
that  is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would 
duplicate  efforts  and  sen'e  no  purpose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  September,  2003. 

Richard  Church. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc  03-27437  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.926] 

Standard  Mercerizing  &  Specialty  Yarn. 
LLC,  Formerly  Known  as  Standard 
Coosa  Industries.  Inc..  Chattanooga, 
TN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
.'^ct  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  23.  2003.  in  response  to  a 
worker  petition  filed  by  a  UNITE!. 
Tennessee-Kentucky  District,  Local 
1418,  on  behalf  of  workers  at  Standard 
Mercerizing  and  Specialty  Yarns.  LLC. 
Chattanooga,  Tennessee.  The  facility 
closed  in  June  of  2003. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on  August 
26.  2003  (TA-VV-5 1,939).  No  new- 
information  or  change  in  circumstances 
is  evident  which  would  result  in  a 
reversal  of  the  Department's  previous 
determination.  Consequently,  further 
investigation  would  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
September.  2003. 
Ri(  hard  Church. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-27436  Filed  10-30-03:  8:45  am] 

BILUNG  CODE  451Q-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.662] 

Vantico.  Inc..  a  Subsidiary  of 
Huntsman  Advanced  Materials.  LLC, 
Minneapolis,  MN:  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 

.■\ct  of  1974.  as  amended,  an 
investigation  was  initiated  on  August 
22,  2003  in  response  to  a  petition  filed 
by  a  state  agency  representative  on 
behalf  of  workers  of  Vantico.  Inc..  a 
subsidiary  of  Huntsman  .\dvanced 
Materials.  LLC.  Minneapolis, 
Minnesota. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
A  representative  of  Vantico,  Inc.,  has 
reported  that  there  is  no  such  facility. 
Consequently,  further  investigation 
would  ser\'e  no  purpose  and  the 
investigation  is  terminated. 
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Signed  at  Washington,  DC.  this  23rd  day  of 
September,  2003. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjwitment  Assistance 

IFR  Doc.  0,3-27450  Filed  U)-30-O3;  8:45  am] 
8ILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,583,  TA-W-52,583A,  TA-W- 
52,583B] 

VF  Jeanswear,  LP,  AdA,  OK,  VF 
Jeanswear,  LP,  Windsor,  NC,  VF 
Jeanswear,  LP,  Wilson,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  18,  2003  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  VF  Jeanswear,  LP.  Ada.  Oklahoma 
(TA-\V-52,583),  Windsor,  North 
Carolina  (TA-52,583A)  and  Wilson. 
North  Carolina  (52. 583B). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  September.  2003. 
Linda  G.  Poole, 

Ortifyine  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc  03-27451  Filed  10-30-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditicms  and  data  made 
available  from  other  sources.  They 
specif}'  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 


the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  even-  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  Related  Acts," 
shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefits  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 


Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210, 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 


Connecticut 
CT30001  (Jun. 
CT30002  (Jun. 
CT30003  (Jun. 
CT30004  (Jun. 
CT30006  (Jun. 


13.  2003) 
13.  2003) 
13.  2003) 
13.  2003) 
13.2003) 


Volume  II 

District  of  Columbia 

DC030001  (Jun.  13.  2003) 
DC030003  {Jun.  13.  2003) 

Delaware 

DE030001  (Jun.  13,  2003) 
DE030002  (Jun.  13.  2003) 
DE03O004  (Jun.  13.  2003) 
DE030005  (Jun.  13,  2003) 
DE030009  (Jun.  13.  2003) 

West  Virginia 

WV030002  (Jun.  13.2003) 
W\'030003  (Jun.  13.  2003) 
WV030006  (Jun.  13.  2003) 
WV030009  (Jun.  13,  2003) 
WV030010  (Jun.  13.  2003) 


Volume  III 

Kentucky 

KYO360OI  (Jun. 

KY030002  (Jun. 

KY030003  (Jun. 

KY030004  (Jun. 

KY030005  (Jun. 

KY030006  (Jun. 

KY030007  (Jun. 

KY030025  (Jun. 

KY030027  (Jun. 

KY030028  (Jun. 

KY030029  (Jun. 

KY030035  (Jun. 

KY030044  (Jun. 

KY030049  (Jun. 
Mississippi 

MS030003  (Jun. 

MS030031  (Jun, 

MS030055  (Jun 

MS030056  (Jun 

Volume  A' 
None 


13.  2003) 
13,  2003) 
13,  2003) 
13.  2003) 
13.  2003) 
13.  2003) 
13.  2003) 
13.  2003) 
13.2003) 
13.2003) 
13,  2003) 
13.  2003) 
13.2003) 
13,  2003) 

13,  2003) 
13.  2003) 
13.  2003) 
13.  2003) 


Volume  V 

Arkansas 

AR030001  (Jun.  13.2003) 
AR030003  (Jun.  13.  2003) 
AR030008  (Jun.  13.  2003) 
AR030023  (Jun.  13.  2003) 
AR030027  (Jun.  13,  2003) 

New  Mexico 
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NM030001  (Jun.  13,  2003) 
NM0300n  (Jun   13.  2003) 


Volume  VI 

North  Dakota 
ND030001  (Jun. 
ND030OO2  (Jun. 
ND030003  (Jun. 
ND030004  (Jun. 
ND030005  (Jun. 
ND030006  I  Jun, 
ND03Q007  (Jun. 
ND030008  (Jun. 
ND030009  (Jun 
ND030010  (Jun. 
ND030017  (Jun. 
ND030019  (Jun. 


13.  2003) 
13,  2003) 
13,  2003) 
13.2003) 
13.  2003) 
13.  2003) 
13,  2003) 
13.  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,2003) 


Volume  VII 

Nevada 

NV03000I  (Jun.  13,  2003) 
NVO3O002  (Jun.  13,2003) 
NV030003  (Jun.  13,2003) 
NV030004  (Jun.  13.  2003) 
NV030005  (Jun.  13.  2003) 
NV030007  (Jun.  13,2003) 
NV030008  (Jun.  13,  2003) 
NV030009  (Jun.  13.2003) 

General  Wage  Determination  Publication 

General  wage  determinalions  issued  under 
the  Davis-Bacon  and  related  Acts,  including 
those  noted  above,  mav  be  found  in  the 
Government  Printing  Office  (GPO)  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  .\nd  Related 
Acts,".  This  publication  is  available  at  each 
of  the  50  Regional  Governmental  Depositor\' 
Libraries  and  manv  of  the  1.400  Government 
Depository  Libraries  across  the  country. 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts  are 
available  electronically  at  no  cost  on  the 
Government  Printing  Office  site  at  http:// 
vi-\\i\'.access.gpo.gov/davisbacon.  They  are 
also  available  electronically  by  subscription 
to  the  Davis-Bacon  Online  Service  [http:// 
davishacon.fpdworld.gov)  of  the  National 
Technical  Information  Service  (NTIS)  of  the 
U.S.  Department  of  Commerce  at  1-800-363- 
2058.  This  subscription  offers  value-added 
features  such  as  electronic  deliverv  of 
modified  wage  decisions  directly  to  the 
user's  desktop,  the  ability  to  access  prior 
wage  decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be  purchased 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  DC 
20402.  (202)55  2-1800. 

When  ordering  hard-copy  subscription(s), 
be  sure  to  specify  the  Statejsj,  of  interest, 
since  subscriptions  may  be  ordered  for  any 
or  all  of  the  six  separate  Volumes,  arranged 
by  State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February)  which 
includes  all  current  genera]  wage 
determinations  for  the  States  covered  by  each 
volume.  Throughout  the  remainder  of  the 
year,  regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington,  DC.  this  23  day  of 
October.  2003 

Car!  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

IFR  Doc   03-27191  Filed  10-30-03:  8:45  am] 

BILUNG  CODE  ♦51&-27-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conser\'ation  of  1978.  Pub 
L.  9541. 


SUMMARY:  The  National  Science 

Foundation  (NSF)  is  required  to  publish 
to  publish  notice  of  permits  issued 
under  the  Antarctic  Conservation  Act  of 
1978.  This  is  tht'  requin>d  noticp 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilsdn  Boulevard.  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION;  On 
September  4.  2003.  the  .\dtifinal  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received  A  permit  was  issued  on 
October  21,  2003  to  Gai\'  D.  Miller 
(2004-013). 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-27458  Filed  10-30-03:  8:45  am] 

BiLUNG  CODE  7S5&-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978;  Notice  of 
Permit  Modification 

AGENCY:  .National  Science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Pub.  L.  95-541;  Code  of  Federal 
Regulations  Title  45.  Part  670). 
FOR  FURTHER  INFORMATION  CONTACT; 
Nadene  G.  Kennedy.  Permit  Officer. 
Office  of  Polar  Programs.  Rm.  755, 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
September  28.  2000.  the  National 
Science  Foundation  issued  a  permit 
(ACA  #2001-011)  to  Dr.  Wayne  Z. 
Trivelpiece  after  po.sting  a  notire  in  the 
August  29.  2000  Federal  Register 
Public  comments  were  not  received.  A 
request  to  modif\-  the  permit  was  posted 
in  the  Federal  Register  on  September  3, 
2003.  No  public  comments  were 


received.  The  modification  was  issued 
by  the  Fnunddtion  on  October  14,  2003. 

Nadene  G.  Kennedy, 

Permit  Officer. 

'PR  Doc.  03-27459  Filed  10-30-03:  8:45  am] 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Call  tor  Anticipatory  Research  Projects 

NRC  research  is  performed  in  order  to 

meet  a  known  or  anticipated  regulatory- 
need.  There  are  two  main  categories  of 
research  that  require  separate 
consideration:  Confirmatory  research 
and  anticipatory  research.  Confirmatory 
research  aids  the  agency  in  responding 
to  license  issues  that  are  now  before  the 
agency  or  that  are  anticipated  to  come 
before  the  agency  in  the  near  term.  This 
type  of  research  is  performed  either 
when  the  Office  of  Nuclear  Regulatory 
Research  recognizes  issues  of  concern  or 
at  the  request  of  a  program  office  that  is 
directly  responsible  for  regulatory 
oversight,  e.g..  Offices  of  Nuclear 
Reactor  Regulation  (NRR),  Nuclear 
Materials  Safety  and  Safeguards 
(NMSS),  or  Nuclear  Security  and 
Incident  Response  (NSIR). 

The  NRC  also  conducts  research 
programs  that  are  more  forward  looking, 
which  we  refer  to  as  "anticipatory" 
research,  an  effort  to  try  to  foresee 
where  the  NRC  may  need  information  to 
respond  to  future  regulatory  issues.  This 
research  is  related  to  better 
understanding  evolving  technologies  or 
issues  that  may  become  important 
regulatory  concerns  in  the  future.  Some 
of  this  work  may  also  be  confirmatory 
in  nature  by  providing  independent 
assessment  of  information  developed  by 
the  nuclear  industry.  These  types  of 
programs  may  have  been  requested  by 
the  other  program  offices,  or  they  may 
be  developed  as  a  result  of  independent 
examination  of  industry  trends  and 
emerging  issues.  If  the  agency  waits 
until  these  potential  issues  become 
actual  regulatory  concerns,  it  may  be  too 
late  to  develop  the  technical 
information  to  respond  in  a  timely 
fashion.  Examples  of  anticipatory 
research  that  have  been  highly  valuable 
to  the  agency  include  probabilistic  risk 
analysis  methods  and  applications, 
severe  accident  source  term  research, 
and  the  evaluation  of  the  effects  of  aging 
on  plant  components. 

Therefore,  the  NRC's  Office  of  Nuclear 
Regulatory  Research  (RES)  is  seeking 
recommendations  for  anticipators 
research  both  within  NRC  and  from 
external  stakeholders.  This  research  will 
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help  the  NRC  resolve  current  challenges 
and  prepare  for  anticipated  future 
regulatory  issues.  The  responding 
suhmittal  should  describe  the  proposed 
research  and  the  potential  use  of  the 
research  results  in  current  or  future 
regulatory  activities.  We  also  solicit 
vour  comments  on  the  factors  that 
should  be  considered  when  anticipatory 
research  topics  are  prioritized. 
Responses  to  this  request  will  be 
evaluated  for  possible  inclusion  in  the 
FY  2006  and  FY  2007  budgets. 

To  permit  these  new  topics  to  be 
considered  in  developing  future  plans, 
your  recommendations  should  be 
submitted  no  later  than  November  28, 
2003.  to:  Michael  Lesar.  Chief.  Rules 
and  Directives  Branch.  Mail  Stop  T- 
6D59,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Comments  may  also  be  submitted 
by  e-mail  to  XBCREPaSRC.GOV 

(5U.S.C.  552(a)) 

Dated  at  Rockville,  MD,  this  27th  Day  of 
October  200.3. 

For  the  Nuclear  Regulatory  Commission. 
Alan  E.  Levin, 

Stnior  Technical  Advisor  to  the  Director. 
Office  of  Nuclear  Regulatory  Research. 
[FR  Dor,  03-27456  Filed  ;0-30-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  of  Hospital  and  Medical  Care 
Treatment  Furnished  by  the  United 
States;  Certain  Rates  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

By  virtue  of  the  authority  vested  in 
the  President  by  Section  2(a)  of  Pub.  L. 


87-693  (76  Stat.  593:  42  U.S.C.  2652), 
and  delegated  to  the  Director  of  the 
Office  of  Management  and  Budget  by 
Executive  Order  No.  11541  of  July  1, 
1970  (35  Federal  Register  10737).  the 
two  sets  of  rates  outlined  below  are 
hereby  established.  These  rates  are  for 
use  in  connection  with  the  recovery, 
from  tortiously  liable  third  persons,  of 
the  cost  of  hospital  and  medical  care 
and  treatment  furnished  by  the  United 
States  (Part  43,  Chapter  I,  title  28,  Code 
of  Federal  Regulations)  through  three 
separate  Federal  agencies.  The  rates 
have  been  established  in  accordance 
with  the  requirements  of  OMB  Circular 
A-25,  requiring  reimbursement  of  the 
full  cost  of  all  services  provided  and 
will  remain  in  effect  until  further  notice. 
The  rates  for  the  Department  of  Veterans 
Affairs  and  the  Indian  Health  Service  in 
the  Department  of  Health  and  Human 
Services  that  were  published  in  the 
Federal  Register  on  October  31,  2000 
and  December  26,  2001,  respectively, 
remain  in  effect  until  further  notice.  In 
addition,  the  inpatient  rates  for  the 
Department  of  Defense  published  in  on 
December  9.  2002  remain  in  effect  until 
further  notice.  The  rates  are  as  follows: 

1.  Department  of  Defense 

The  Fiscal  Year  (FY)  and  Cafendar 
Year  (CY)  2003  Department  of  Defense 
(DoD)  reimburserhent  rates  for  inpatient, 
outpatient,  and  other  services  are 
provided  in  accordance  with  Title  10, 
United  States  Code,  section  1095.  Due  to 
size,  the  sections  oontaining  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS) 
Maximum  Allowable  Charges  (CMAC, 
section  II),  Dental  (section  III.  F). 
Pharmacy  (section  III.  D),  and  Durable 
Medical  Equipment/Durable  Medical 


Supplies  (DME/DMS)  (section  III.  K)  are 
not  included  in  this  package.  Those 
rates  are  available  from  the  TRICARE 
Management  Activity  (TMA)  Uniform 
Business  Office  (UBO)  Web  site: 
h  ttp  ://w'ww.tricare.osd.  mil/ebc/ 
rm_home/ 
ubojdocumentsjratesjtahles.cfm. 

The  outpatient  rates  in  this  package 
will  have  an  effective  date  of  May  1 . 
2003.  The  inpatient  medical  rates  in  this 
package,  republished  in  this  package, 
are  from  the  December  9,  2002  package 
and  are  referenced  above  on  the  UBO 
Web  site;  these  became  effective  October 
1,  2002. 

A  government  billing  calculation 
factor  (percentage  discount)  for  billing 
outpatient  International  Military 
Education  and  Training  (IMET)  (58.57% 
of  full  rate),  and  Interagency  and  Other 
Federal  Agency  Sponsored  Patients 
(lAR)  rate  (93.14%  of  full  rate),  will  be 
applied  to  the  line  item  charges 
calculated  for  outpatient  medical  and 
ancillary  services  using  CMAC  or 
anesthesia  charges. 

Inpatient.  Outpatient,  and  Other  Rates 
and  Charges 

I.  Inpatient  Rates 

A.  All  Inpatient  Services 

(Based  on  Diagnosis  Related  Groups 
(DRG)  1  ^ 

1.  Average  FY  2003  Direct  Care 
Inpatient  Reimbursement  Rates 


Adjusted  standard  amount  (ASA) 

I 

Large  Urban  

Other  Urban/Rural  

Overseas 


Inter- 
national 
military 
education 
&  training 
(IMET) 


Inter- 
agency 

and  other 
federal 
agency 

sponsored 
patients 


Other  (full/ 
third  party) 


$3,521.00 
4,316.00 
4,443.00 


$6,434.00 
7.191.00 
9.879.00 


$6,748.00 

7.575.00 

10.344.00 


2.  Overview 

The  FY  2003  inpatient  rates  are  based 
on  the  cost  per  DRG.  which  is  the 
inpatient  full  reimbursement  rate  per 
hospital  discharge  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis. 
secondary'  diagnoses,  procedures, 
patient  age,  etc.  involved.  The  average 
cost  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/ 


rural,  and  overseas  facilities  will  be 
published  annually  as  an  inpatient 
adjusted  standardized  amount  (ASA) 
(see  paragraph  I.A.I.,  above).  The  ASA 
will  be  applied  to  the  RWP  for  each 
inpatient  case,  determined  from  the 
DRG  weights,  outlier  thresholds,  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under 
CHAMPUS  pursuant  to  32  CFR 
199.14(a)(1),  including  adjustments  for 


length  of  stay  (LOS)  outliers.  Each 
militarv  treatment  facility  (MTF) 
providing  inpatient  care  has  a  separate 
ASA  rate.  The  MTF-specific  ASA  rate  is 
the  published  ASA  rate  adjusted  for  area 
w-age  differences  and  indirect  medical 
education  (IME)  for  the  discharging 
hospital  (see  Attachment  1).  The  MTF- 
specific  ASA  rate  submitted  on  the 
claim  is  the  rate  that  payers  will  use  for 
reimbursement  purposes.  An  example  of 
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how  to  dpplv  a  specific  military 
treatment  facility's  ASA  rate  to  a  DRG 
standardized  weight  to  arrive  at  the 
costs  to  be  recovered  is  contained  in 
paragraph  I. A. 3..  below. 

3.  Example  of  Adjusted  Standardized 
Amounts  for  Inpatient  Stays 

Figure  1  shows  examples  for  a  non- 
teaching  hospital  (Reynolds  Armv 


Community  Hospital)  in  an  Other 
Urban/Rural  area. 

a.  The  cost  to  be  recovered  is  the 
MTF's  cost  for  medical  services 
provided,  Billings  will  be  at  the  third 
party  rate. 

.  b.  DRG  020:  Nervous  System  Infection 
Except  Viral  Meningitis.  The  RVVP  for 
an  inlier  case  is  the  CHAMPUS  weight 
of  2.1159.  (DRG  statistics  shown  are 
from  FY  2002.) 


c.  The  FY  2003  MTF-applied  ASA 
rate  is  $7,152.00  (Reynolds  Army 
Community  Hospital's  third  party  rate 
as  shown  in  Attachment  1). 

d.  The  MTF  cost  to  be  recovered  is  the 
RVVP  factor  (2.1159)  in  subparagraph 
3.b..  above,  multiplied  by  the  amount 
(57,152.00)  in  subparagraph  3.c..  above. 

e.  Cost  to  be  recovered  is  $15,134.00. 


Figure  1.— Third  Party  Billing  Examples 


DRG  No. 


DRG  description 


DRG  weiatit       Arithmetic        Geometnc        Short  stay         Long  stay 
mean  LOS       mean  LOS        threshold         threshold 


020 !  Nervous  System  Intectlon  Except  Viral  Meningitis 


2.1159 


7.6 


5.5 


29 


Hospital 


Location 


Reynolds  Army  Community  Hospital    Other  Urtian/Rural 


Area  wage      IME  adjust-      g-q^.  ^sa     MTF-apphed 
rate  index  ment  oroup  a&a  .„ 


ment 


ASA 


.8251 


1.0         $7,575.00         $7,152,00 


Patient 


Length  of  stay 


#1  7  days  .. 

#2  21  days 

^ 35  days 


Days  atxjve 
threshold 


Relative  weighted  product 


Inlier* 


Outlier** 


Total 


TPC 
amount " 


-i- 


2,1159 
2.1159 
2.1159 


000 

000 

.7617 


2,1159 
2,1159 
2.8776 


$15,134,00 
15.134,00 
20.581,00 


*DRG  Weight. 

"  Outlier  calculation  =  33  percent  of  per  diem  weight  x  number  of  outlier  days 

=,33  (DRG  Weight  Geometric  Mean  LOS)  x  (Patient  LOS -Long  Stay  Threshold) 

=  33  (2,1159  5.5)  ■  (35-29,  ^        "iiuiu;. 

=.33  (.38471)  .  6  (extend  tc  five  decina!  places), 
=,12695  •  6  (extend  to  five  decmial  places). 
=  7617  (extend  to  four  decimal  places). 
*•*  MTF-Apphed  ASA  x  Total  RWP 


II.  Outpatient  Rates-  '^ 

A.  CMAC  Rates.  The  CHAMPUS 
Maximum  Allowable  Charge  (CMAC) 
rates,  established  under  32  CFR 
199, 14(h).  are  used  for  determining  the 
appropriate  charge  for  services  in  an 
itemized  format,  based  on  Healthcare 
Common  Procedure  Coding  System 
(HCPCS)  methodology.  The  CMAC  rates 
are  available  on  the  TMA  UBO  Web  site 
at 

h  tip  ://ui\iv.  tricare.osd.mil/ebc/ 
rm_home/ 

ubo_documents_ratesJables.cfm.  The 
CMAC  rate  tables  contain  the  rates  for 
radiology,  laboratory,  clinic  procedures/ 
services,  and  Evaluation  and 
Management  (E/M)  Current  Procedural 
Terminology  (CPT)  codes. 

CMAC  is  organized  by  90  distinct 
"localities."  which  account  for 
differences  in  geographic  regions  based 
on  demographics,  cost  of  living,  and 
population.  Each  MTF  Defense  Military 
Information  System  identification 
(DMIS  ID)  will  map  to  a  locality  code  to 
obtain  the  correct  rates.  For  the 
complete  DMIS  ID  locality  table  please 
refer  to  the  DMIS  ID  Web  "site  at 
h Up  -.//www. dmisid.com/cgi-dmis/ 
default. 


In  each  locality,  there  are  three  sub- 
tables  of  rates:  CMAC.  Component,  and 
Non-CMAC.  The  CMAC  rate  table 
determines  the  payment  for  individual 
professional  services  and  procedures 
identified  CPT  and  HCPCS  codes.  The 
Component  rate  table  is  based  on 
component  rates  comprising 
professional,  technical  and  global  rates. 
The  Non-CMAC  rate  table  captures 
pricing  for  procedure  codes  at  the  local 
or  state  level.  Each  state/locality  does 
not  have  the  same  set  of  prevailing  rates. 
When  rates  are  pulled  from  the  Non- 
CMAC  table,  the  prevailing  local  fee  is 
used  in  all  cases. 

Within  the  CMAC  tables,  the  rates  are 
based  not  only  on  HCPCS  but  on  a 
"Provider  Class"  based  on  medical 
specialty  of  the  provider.  Each  provider 
is  mapped  to  a  provider  class  to 
calculate  the  correct  rate. 

B.  Per  ClinicVisit.  WUh 
implementation  of  OIB.  an  all-inclusive 
rate  per  clinic  visit  will  no  longer  be 
charged.  Instead,  charges  will  be  based 
on  services  provided  and  will  be 
itemized. 

C.  Ambulator}'  Procedure  Visit 
fAPVj—Per  Visits.  APV  charges  are 
based  on  the  CPT  codes  of  the 


procedures  performed.  An  itemized  bill 
will  be  produced  for  the  charges 
associated  with  the  APV  including 
ancillaries  and  anesthesia  as  applicable. 

III.  Other  Rates  and  Charges 

A.  Immunization     The  charge  for 
immunizations,  allergen  extracts, 
allergic  condition  tests,  and  the 
administration  of  certain  medications 
when  these  ser\'ices  are  provided  in  a 
separate  immunization  or  shot  clinic, 
are  based  on  CMAC  rates  in  cases  in 
which  such  rates  are  available.  In  cases 
in  which  such  rates  are  not  available, 
rates  will  be  based  on  the  average  full 
cost  of  these  services,  exclusive  of  any 
costs  considered  fur  purposes  of  any 
outpatient  visit.  A  separate  charge  shall 
be  made  for  each  immunization, 
injection  or  medication  administered.  If 
there  is  no  CMAC  rate  available  for  an 
immunization  or  injection  then  the  flat 
rate  of  S34.00  will  be  billed. 

B.  Subsistence  Rate^\  The  standard 
and  discount  rates  for  subsistence  are 
available  from  the  DoD  Comptrollers 
Web  site.  Tab  G:  http:/ /ww^w-.dod.mil/ 
comptroller/ratesindex2003.html. 

C.  Family  Member  Rate    S12.72  (with 
exception  of  spouses  and  other 
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dependents  of  enlisted  personnel  in  pav 
grades  E-1  through  E-4.  who  are 
charged  the  discount  meal  rate — See 
Comptrollers  Web  site,  Tab  G:  http:// 
ivivu-  dod.mil/comptroller/ 
ratpsindex2003.htm! 

D.  Pharmacy'.  All  medications,  both 
internal  and  external,  are  biHable.  The 


CDT/CPT 


rates  for  pharmacy  are  based  on  the 
average  full  cost  of  these  drugs.  These 
rates  will  be  updated  quarterly.  These 
rates  in  this  table  are  based  on  National 
Drug  Code  (NDC)  codes.  This  rate  table 
may  be  found  on  the  TMA  UBO  Web 
site  at  httpJ/v^'ww.tricare. osd.mil/ehc/ 


Clinical  service 
I 


Dental  Services  ADA  code  weight  multiplier 


rm_home/ 
ubo_documents_rates_tabIes.cfm. 

E.  Ancillary  Services.  Per  Procedure'^. 
All  Laboratory  and  Radiology 
procedures  will  be  billed  per  CMAC 
Rates,  including  those  associated  with  a 
clinic  visit. 

F.  Dental  Rate — Per  Procedure'^. 


International 
military  edu- 
cation and 
training 
(IMET) 


Interagency 

and  other 

federal 

agency 

sponsored 

patients 


S26.00 


$60.00 


Other 

(full/third 
party) 


$63.00 


G.  Ambulance  Bate— Per  Haur'^°. 


CDT/CPT 


Clinical  service 


A0999  Ambulance 


H.  AirEvac  Rate— Per  Trip  (24-hour    -- 
period} ' ' . 


Clinical  Service 


AirEvac  Senyices — Ambulatory 
AirEvac  Sen/.ces — Litter  


International 
military  edu- 
cation and 
training 
(IMET) 


Interagency 

and  other 

Federal 

agency 

sponsored 

patients 


Other  (full/ 
third  party) 


$102  00 


$140.00 


$147.00 


Intemational 
military  edu- 
cation &  training 
(IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


Other  (full/third 
party) 


$361  00 
1 ,047.00 


$494.00 
1 ,435.00 


$518  00 
1,503.00 


I.  Obsen-ation  Rate — Per  Hour'-. 
Under  OIB.  observation  services  will  be 
billed  according  to  applicable  CPT 
codes. 

].  Anesthesia    The  flat  rate  for 
anesthesia  services  is  based  on  an 
average  DoD  cost  of  service  in  all  MTFs. 
The  range  of  HCPCS  codes  for 


anesthesia  is  00100-01999.  The  flat  rate 
for  anesthesia  will  be  SI 74.00. 

K.  Durable  Medical  Equipment/ 
Durable  Medical  Supplies  IDME/DMSl 
Durable  Medical  Equipment  (DME)  and 
Durable  Medical  Supplies  (DMS)  are 
based  on  the  Medicare  Fee  Schedule 
floor  rate.  The  HCPCS  codes  contained 
in  this  table  are  for  A4212-A7509, 


Em00-E2101,  K0001-K0551,  LOIOO- 
L8670,  and  V2020-V2780.  This  rate 
table  may  be  found  on  the  TMA  UBO 

Web  Site  at  http:/ /www .tricare .osd.mil/ 

ebc/rm_home/ 

ubo_documents_rates_tables.cfm. 

IV.  Elective  Cosmetic  Surgery 
Procedures  and  Rafes  13/ 


Cosmetic  surgery  procedure 


Current  procedural  terminology  (CPT)' 


Abdominoplasty 

Blepharoplasty  

Botox  Iniection  for  rhytids  

Brachioplasty 

Brow  Lift  .- 

Buttock  Lift  

Canthopexy  

Cervicoplasty 

Chemical  Peel  

Collagen  Injection,  subcutaneous 

Dermabrasion 

Arm/Thigh  Demnolipectomy  ........ 


15831  

15820,  15821,  15822,  15823 

J0585  

15836  

15824,  15839 

15835  

21282,  67950 

15819  i- 

15788,  15789.  15792,  15793 
11950,  11951.  11952.  11954 
15780,  15781.  15782.  15783 
15836,  15832  


I 


FY  2003  Charge 


Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 


Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 


per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 


Amount  of 
charge 


or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 


(a  be) 
(a  be) 
(a  be) 
(abc) 
(a  be) 
(a  be) 
(a  be) 
(a  be) 
(a  be) 
(abc) 
(a  be) 
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Cosmetic  surgery  procedure 


Current  procedural  terminology  (CPT)"^ 


FY  2003  charge 


Excision/destruction  of  minor  benign  skin 
lesions. 


Facial  Rhytidectomy 

Genioplasty  

Hair  Restoration  

Hip  Lift  

Laser  Resurfacing  

Lipectomy  Suction  per  region  

Malar  Augmentation    

Mammaplasty — augmentation  

Mandibular  or  Maxillary  Repositioning 

Mastopexy  

Mentoplasty  (Augmentation/Reduction)  .... 

Otoplasty  

Refractive  surgery  (see  the  following  two 
procedures) 

Radial  Keratotomy  

Otfier  Procedure  fif  applies  to  laser 
or  other  refractive  surgery). 
Rhinoplasty 

Scar  Revisions  beyond  GRAMPUS    


11400   11401,  11402. 

11403. 

11404, 

11406,  11420,  11421. 

11422. 

11423, 

11424,  11426,  11440, 

11441, 

11442, 

11443,  11444,  11446, 

17000, 

17003, 

17004.  17106,  17107, 

17108, 

17110, 

17111.  17250 

15824,  15825,  15826,  15828,  15829  

21120.  21121  

15775,  15776  

15834 

Inpatient  Charge  per  DRG  or  CRT 


17999  

15876,  15877.  15878,  15879 

21270  

19318.  19324,  19325 

21194  „ 

19316  

21208,  21209  

69300  


Sclerotherapy 


Tattoo  Remo^/al 

Thigh  Lift     

Vein  Stripping  ... 


65771 

66999 


30400,    30410, 
30460.  30462. 
13120,     13121. 


Inpatient 
Inpatient 
Inpatient 

Inpatient 
Inpatient 
Inpatient 
Inpatient 
inpatient 
Inpatient 
Inpatient 
Inpatient 
Inpatient 


Charge 

Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 
Charge 


per  DRG 

per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 
per  DRG 


or  CRT 

or  CRT 
or  CRT 
or  CPT 
orCPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 
or  CPT 


CPT 
CPT 


13133,  13150.  13152,  13153 
36468,  36469,  36470,  36471 


15781,  15782,  15783,  15786. 

15780,  15783.  17999 

15832  

37720,  37730,  37735 


30430,    30435.    30450,     Inpatient  Charge  per  DRG  or  CPT 
13122,    13131,    13132,     Inpatient  Charge  per  DRG  or  CPT 
15780,     Inpatient  Charge  per  DRG  or  CPT 


Inpatient  Charge  per  DRG  or  CPT 
Inpatient  Charge  per  DRG  or  CPT 
Inpatient  Charge  per  DRG  or  CPT 


Amount  of 
charge 


{"") 


(.be) 
(a  be) 
(.be) 
(.be) 

(") 
(.  b  L  r) 

(.be) 
(.b) 
(»be) 
(.be) 
(ube) 
(.be) 


(bed) 
(bed) 

(.be) 

(.be) 

(.be) 

(abc) 

(abc) 
(at,c) 


Notes  on  Cosmetic  Surgery  Charges: 

^Charges  tor  Inpatient  surgical  care  services  are  based  on  the  cost  per  DRG 

"Charges  for  outpatient  surgical  care  services  are  based  on  the  cost  per  CPT  code 

^All  required  DoD  guidelines  and  instructions  tor  APVs  must  be  followed  An  ambulatory  procedure  visit  is  defined  in  CoD  Instruction  6025,8, 
Ambulatory  Procedure  Visit  lAPVi,  dated  September  23  1996  as  immediate  (day  of  procedure)  pre-procedure  and  immediate  post-procedure 
care  requinng  an  unusual  degree  of  intensity  and  provided  m  an  ambulatory  procedure  unit  (APU)  An  APU  is  a  location  or  organization  within  an 
MTF  (or  freestanding  outpatient  clinio  that  is  specially  equipped  staffed  and  designated  for  the  purpose  of  providing  the  intensive  level  of  care 
associated  with  APVs  Care  is  required  m  the  facility  for  less  than  24  hours  All  expenses  ana  workload  are  assigned  to  the  MTF  established 
API  J  associated  with  the  referring  clinic 

■^ Refer  to  Office  of  the  Assistant  Secretary  of  Defense  (Health  Affairs)  policy  on  Vision  Correction  Via  Laser  Surgery  For  Non-Active  Duty 
Beneficianes.  Apnl  7  2000,  for  further  guidance  on  billmq  for  these  ser\'ices  The  policy  can  be  downloaded  from  http//www  ha  osd  mil/pohaesy 
2COO'00_003pdf 

«'The  attending  physician  is  to  document  and  record  the  appropnaie  DRG  CPT  code  to  ind'cate  the  procedure  followed  during  cosmetic  sur- 
gery  It  IS  up  to  the  physician  to  decide  whether  or  not  the  seo-ices  are  consioered  medically  necessarv/  or  elective 

'Each  regional  lipectomy  shall  carry  a  separate  charge  Regions  include  head  and  neck,  abdomen.  fianKs,  and  hips. 


Notes  on  Reimbursable  Rates 

'  The  cost  per  Diagnosis  Related  Group 
(DRG)  is  based  on  the  inpatient  full 
reimbursement  rate  per  hospital  discharge, 
weighted  to  reflect  'he  intensity  of  the 
principal  and  secondary  diagnoses,  surgical 
procedures,  and  patient  demographics 
involved.  The  ASA  per  RVVP  for  use  in  the 
direct  care  system  is  comparable  to 
procedures  used  by  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS)  and 
CHAMPUS.  These  expenses  include  all 
direct  care  expenses  associated  with  direct 
patient  care.  The  average  cost  per  RVVP  for 
large  urban,  other  urban/rural,  and  overseas 
will  be  published  annually  as  an  adjusted 
standardized  amount  (ASA)  and  will  include 
the  cost  of  inpatient  professional  services. 
The  DRG  rates  will  apply  to  reimbursement 
from  all  sources,  not  just  third  party  pavers. 

MTFs  without  inpatient  services,  whose 
providers  are  performing  inpatient  care  in  a 
civilian  facility  for  a  DoD  beneficiary,  can  bill 
payers  the  percentage  of  the  charge  that 


represents  professional  services  as  provided 
above.  The  ASA  rate  used  in  these  cases, 
based  on  the  absence  of  an  ASA  rate  for  the 
facility,  will  be  based  on  the  average  ASA 
rate  for  the  type  of  metropolitan  statistical 
area  the  MTF  resides,  large  urban,  other 
urban/rural,  or  overseas  (see  paragraph 
I.A.I,).  The  UBO  must  receive  documentation 
of  care  provided  in  order  to  produce  a  bill. 

2  Percentages  can  be  applied  when 
preparing  bills  for  inpatient  services. 
Pursuant  to  the  provisions  of  10  U,S.C.  1095, 
the  inpatient  Diagnosis  Related  Groups 
percentages  are  96  %  hospital  and  4% 
professional  charges.  When  preparing  bills 
for  outpatient  services,  professional  fees  are 
based  on  the  E/M  charges,  the  hospital  fees 
are  based  on  the  charges  for  ancillary 
services,  pharmacy  and  supplies. 

'The  Medical  Expense  and  Performance 
Reporting  System  (MEPRS)  code  is  a  three 
digit  code  which  defines  the  summary 
account  and  the  subaccount  within  a 
functional  category  in  the  DoD  medical 
system.  MEPRS  codes  are  used  to  ensure  that 


consistent  expense  and  operating 
performance  data  is  reported  in  the  DoD 
military  medical  system.  An  example  of  the 
MEPRS  hierarchical  arrangement  follows: 

\     MEPRS 
Code 

Outpatient  Care  (Functional  Cat-     B 

egory). 
Medical  Care  (Summary  Ac-  BA 

count). 
Internal  Medicine  (Subaccount)        BAA 

■•The  following  chart  of  MEPRS  work 
centers  are  DoD  approved  for  outpatient 
itemized  billing.  Claims  can  be  generated  for 
encounters,  ancillaries,  pharmacy.  DME/ 
DMS,  etc.  from  these  workcenters. 


MEPRS 
code 


Clinical  service 


BAA 


Internal  Medicine. 
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MEPRS 
code 


Clinica!  service 


BAB  Allergy 

BAC  Cardiology 

BAE  Diabetic 

BAF  Endocrinology  (Metabolism) 

BAG  Gastroenterology 

BAH  Hematology 

BAI  Hypertension. 

BAJ  Nephrology 

BAK  Neurology 

BAL  Outpatient  Nutrition 

BAM  Oncology 

BAN  Pulmonary  Disease 

BAO  Rheumatology 

BAP  Dermatology 

BAQ  Infectious  Disease 

BAR  Physical  Medicme. 

BAS  Radiation  Therapy 

BA  r  Bone  Marrow  Transplant. 

BAU  Genetic 

BAV  Hyperbanc 

BBA  General  Surgery 

BBB  Cardiovascular  and  Thoracic 
Surgery 

BBC  Neurosurgery 

BBD  Ophthalmology 

BBE  Organ  Transplant. 

BBF  Otolaryngology 

BBG  Plastic  Surgery 

BBH  Proctology 

BBI  Urology 

BBJ  Pediatric  Surgery 

BBK  Peripheral  Vascular  Surgery. 

BBL  Pain  Management 

BBM  Vascular  and  Interventional  Ra- 
diology 

BCA  Family  Planning 

BCB  Gynecology 

BCC  Obstetrics 

BCD  Breast  Cancer  Clinic. 

BDA  Pediatnc 

BDB  Adolescent 

BDC  Well  Baby 

BEA  Orthopedic 

BEB  Cast 

BEC  Hand  Surgery 

BEE  Orthotic  Laboratory 

BEF  Podiatry 

BEZ  Chiropractic, 

BFA  Psychiatry 

BFB  Psychology 

BFC  Child  Guidance 

BED  Mental  Health 

BFE  Social  Work 

BFF  Substance  Abuse. 

BGA  Family  Practice 

BHA  Pnmary  Care 

BHC  Optometry 

BHD  Audiology 

BHE  Speech  Pathology 

BHF  Community  Health 

BHG  Occupational  Health 

BHH  TRICARE  Outpatient. 

BHI  Immediate  Care 

BIA  Emergency  Medical 

BKA  Underseas  Medicine 

BLA  Physical  Therapy 

BLB  Occupational  Therapy. 


MEPRS 
code 


MEPRS 
code 


DBB 

DBD 

DBE 

DBF 

DCA 

FBI 

FBN 

FC 


Other  billable  services 


FEA 


Anatomical  Pathology 

Cytogenetic  Laboratory 

Molecular  Genetic  Laboratory. 

Biochemical  Genetic  Laboratory. 

Diagnostic  Radiology. 

Immunizations, 

Hearing  Conservation  (MSA  Bill- 
ing Only). 

Pharmacy,  Laboratory  and  Radi- 
ology (External  Civilian  Ancil- 
lary and  Support  to  other  Mili- 
tary and  Federal),  except  in 
cases  where  there  is  a  spe- 
cific VA/DoD  MOU 

Ambulance. 


Other  billable  services 


DAA  Pharmacy 

DBA  Clinical  Pathology. 


■'Ambulatory  procedure  visit  is  defined  in 
DoD  Instrudion  6025.8,  "Ambulatory 
Procedure  Visit  (APV),"  dated  September  23. 
1996.  as  iminediate  (day  of  procedure)  pre- 
procedure  a|id  immediate  post-procedure 
care  requiring  an  unusual  degree  of  intensity 
and  provideid  in  an  ambulatory  procedure 
unit  (APU).iAn  APU  is  a  location  or 
organizatioQ  within  an  MTF  (or  freestanding 
outpatient  cSinic)  that  is  specially  equipped, 
staffed,  and  designated  for  the  purpose  of 
providing  fl)e  intensive  level  of  care 
associated  With  APVs.  Care  is  required  in  the 
facility  for  less  than  24  hours.  All  expenses 
and  workload  are  assigned  to  the  MTF- 
established  APU  associated  with  the  referring 
clinic. 

''Subsistence  is  billed  under  the  Medical 
Services  Account  (MSA)  Program  only.  The 
MSA  office  shall  collect  subsistence  charges 
from  all  persons,  rncluding  inpatients  and 
transient  patients  not  entitled  to  food  service 
at  Government  expense.  Please  refer  to  DoD 
6010. 15-M,  Military  Treatment  Facility  UBO 
Manual.  April  1997.  and  the  DoD  7000.14- 
R.  "Department  of  Defense  Financial 
Management  Regulation,"  Volume  12, 
Chapter  19  for  guidance  on  the  use  of  these 
rates. 

''Third  p^ty  payers  (such  as  insurance 
companies)  shall  be  billed  for  prescription 
services  when  beneficiaries  who  have 
medical  insurance  obtain  medications  from 
MTFs  that  are  prescribed  by  providers  both 
internal  and  external  to  the  MTF  (e.g., 
physicians  and  dentists).  Eligible 
beneficiaries  (family  members  or  retirees 
with  medical  insurance)  are  not  liable 
personally  for  this  cost  and  shall  not  be 
billed  by  the  MTF.  Medical  Services  Account 
(MSA)  patients,  who  are  not  beneficiaries  as 
defined  in  HO  U.S.C.  1074  and  1076.  are 
charged  at  the  "Other"  rate  if  they  are  seen 
by  an  outside  provider  and  only  come  to  the 
MTF  for  prescription  services.  The  standard 
cost  of  medications  includes  the  DoD-wide 
average  cost  of  the  drug,  calculated  by  lowest 
cost  for  the  generic  drugs  with  the  same 
dosage  and  strength.  The  prescription  charge 
is  calculated  by  multiplying  the  number  of 
units  (e.g..  tablets  or  capsules)  by  the  unit 
cost  and  adding  S6.00  for  the  cost  of 
dispensing  the  prescription.  Dispensing  costs 
include  overhead,  supplies,  and  labor,  etc.  to 
fill  the  prescription. 

The  list  oif  drug  reimbursement  rates  is  too 
large  to  include  in  this  document.  Those 


rates  are  available  from  the  TM.A's  UBO  Web 
site.  http://i\-\vw. tricare.osd.mil/ebc/ 
rmJmme/ubo_documents_ratesJables.cfm. 

"Charges  for  ancillary  services  requested 
by  an  internal  (associated  with  a  clinic  visit) 
or  an  outside  provider  (e.g..  physicians  and 
dentists)  are  relevant  to  the  Third  Party 
Collection  Program.  Third  party  payers  (such 
as  insurance  companies]  shall  be  billed  for 
ancillary  services  when  beneficiaries  who 
have  medical  insuranc:e  obtain  services  from 
the  MTF  which  are  prescribed  bv  providers 
external  to  the  MTF. 

Eligible  beneficiaries  (family  members  or 
retirees  with  medical  insurance)  are  not 
personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF.  MSA  patients,  who  are 
not  beneficiaries  as  defined  bv  10  U.S.C 
1074  and  1076,  are  charged  at  the  "Other" 
rate  if  they  are  not  seen  bv  an  outside 
provider  and  only  come  to  the  MTF  for 
ancillary  services. 

''Dental  service  rates  are  based  on  a  dental 
rate  multiplied  by  the  DoD  established 
weight  for  the  .American  Dental  Association 
(ADA)  code  performed.  For  example,  for 
ADA  code  00270.  bite  wing  single  film,  the 
weight  is  0.1.5.  The  weight  of  0.1,5  is 
multiplied  by  the  appropriate  rate.  IMET, 
lAR,  or  Full/Third  Party  rate  to  obtain  the 
charge.  If  the  Full/Third  Party  rate  is  used, 
then  the  charge  for  this  ADA  code  will  be 
S9.45  ($63  X  .15  =  S9.45). 

The  list  of  CY  2003  ADA  codes  and 
weights  for  dental  services  is  too  large  to 
include  in  this  document.  This  rate  table  may 
be  found  on  the  TMA's  LIBO  Web  site  at 
h  Up  .//www.  tricare.  osd.mil/ebc/rm_home/ 
ubo_documents_ratesJables.cfm. 

'"Ambulance  charges  shall  be  based  on 
hours  of  service  in  15-minute  increments. 
The  rates  listed  in  section  III.G.  are  for  60 
minutes  or  1  hour  of  service.  Providers  shall 
calculate  the  charges  based  on  the  number  of 
hours  (and/or  fractions  of  an  hour)  that  the 
ambulance  is  logged  out  on  a  patient  run. 
Fractions  of  an  hour  shall  be  rounded  to  the 
next_15-minute  increment  (e.g..  31  minutes 
shall  be  charged  as  45  minutes). 

' '  Air  in-flight  medical  care  reimbursement 
charges  are  determined  by  the  status  of  the 
patient  (ambulatory  or  litter)  and  are  per 
patient  during  a  24-hour  period.  The 
appropriate  charges  are  billed  only  by  the  Air 
Force  Global  Patient  Movement  Requirement 
Center  (GPMRC).  These  charges  are  onlv  for 
the  cost  of  providing  medical  care.  Flight 
charges  are  billed  b\  GPMRC  separatelv. 

'-Observation  Services  are  billed  based  on 
applicable  CPTs.  If  the  status  of  a  patient 
changes  to  inpatient,  the  charges  for 
observation  services  are  added  to  tne  DRG 
assigned  to  the  case  and  not  separatelv  billed. 
If  a  patient  is  released  from  observation 
status  and  is  sent  to  an  .APV,  the  charges  fo- 
observation  services  are  not  billed  separately 
but  are  added  to  the  .APV  rate  to  recover  all 
expenses.         *• 

"Family  members  of  active  duty 
personnel,  retirees  and  their  family  members, 
and  survivors  shall  be  charger!  elective 
cosmetic  surgery  rates.  Elective  cosmetic 
surgery  procedure  information  is  contained 
in  section  IV.  The  patient  shall  be  charged 
the  rate  as  specified  in  the  CY  2003 
reimbursable  rates.  The  charges  for  elective 
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cosmetic:  surgery  are  at  the  full 
reimbursement  rate  (designated  as  the 
"Other"  rate)  for  inpatient  care  services 
based  on  the  cost  per  DRG  or  CPT.  The 


patient  is  responsible  for  the  cost  of  the 
implant(s)  and  the  prescribed  cosmetic 
surgery  rate.  (Note:  The  implants  and 
procedures  used  for  the  augmentation 


mammaplasty  are  in  compliance  with 
Federal  Drug  Administration  guidelines.' 


Attachment  1.— FY  2003  Adjusted  Standardized  Amounts  (ASA)  ev  Military  Treatment  Facility 


DMis  id 


0003 
0005 
0006 
0C09 
0014 
0024 
0028 
0029 
0030 
0032 
0033 
0035 
0037 
0038 
0039 
0042 
0045 
0047 
0048 
0049 
0052 
0053 
0055 
0056 
0060 
0061 
0064 
0066 
0067 
0073 
0075 
0078 
0079 
0086 
0089 
0091 


MTF  name 


Lyster  AH— Ft   Rucker  

Bassett  ACH— Ft  Wamwright 

3  Med  Gr!:^EImendor1  AFB  

56th  Med  Grp— Luke  AFB     

60th  Med  Grp— Travis  AFB   

NH  Camp  Pendleton  

NH  Lemoore    

NMC  San  Diego  

NH  Twentynine  Palms  

Evans  ACH — Ft  Carson  

10th  Med  Grp— USAF  Academy 

NH  Groton  

Walter  Reed  AMC— Washington  DC 

NH  Pensacola  

NH  Jacksonville 

96th  Med  Grp— Eglln  AFB  

6th  Med  Grp— MacDill  AFB   

Eisenhower  AMC — Ft  Gordon  

Martin  ACH — Ft    Benning   

Winn  ACH— Ft   Stewart  

Tnpler  AMC— Ft  Shatter  

366th  Med  Grp— Mtn  Home  AFB   ..:. 

375th  Med  Grp— Scott  AFB  

NH  Great  Lakes       

Blanchfield  ACH— Ft  Campbell 

Ireland  ACH— Ft.  Knox  

Bayne-Jones  ACH— Ft  Polk 

89th  Med  Grp— Andrews  AFB  ......... 

NNMC  Bethesda  

81st  Med  Grp— Keesler  AFB  ...: 

Wood  ACH— Ft  Leonard  Wood  

55th  Med  Grp— Ottuti  AFB    

99th  Med  Grp— Nellis  AFB    

Keller  ACH— West  Point  

Womack  AMC— Ft.  Bragg 

NH  Camp  LeJeune  


Serv 


A 
A 
F 
F 
F 
N 
N 
N 
N 
A 
F 
N 
A 
N 
N 
F 
F 
A 
A 
A 
A 
F 
F 
N 
A 
A 
A 
F 
N 
F 
A 
F 
F 
A 
A 
N 


II  rate 

lAR  rate 

IMET  rate 

TPC  rate 

57,032 

S6,676 

S4.007 

S7.032 

7,794 

7.399  ; 

4,441 

7.794 

7,624 

7.237 

4.344 

7.624 

6,734 

6.421 

3.514 

6734 

10,529 

9,995 

6.000 

10.529 

8.189 

7,808 

4.274 

8.189 

7,554 

7.171 

4.304 

7.554 

10,268 

9.790 

5.359 

10,268 

6.820 

6,502 

3.559 

6.820 

7,564 

7.181 

4,310 

7  564 

7,574 

7,190 

4.316 

7,574 

7,575 

7.191 

4,316 

7,575 

10,415 

9.930 

5.435 

10,415 

9.119 

8.656 

5.196 

9.119 

8.580 

8,180 

4.477 

8.580 

9.580 

9.095 

5.459 

9  580 

6.748 

6.434 

3.521 

6.748 

9,312 

8.839 

5.306 

9.312 

8,315 

7,893 

4.738 

8.315 

7,564 

7,180 

4.310 

7.564 

10.248 

9,728 

5.839 

10,246 

7,560 

7,176 

4.308 

7,560 

8,671 

8.268 

4  525 

8,671 

6,802 

6.486 

3.550 

6,802 

7,025 

6,669 

4,003 

7  025 

6.620 

6.311 

3,454 

6,620 

6,987 

6,633 

3.981 

6.987 

8,944 

8,527 

4.667 

8,944 

10,397 

9.913 

5.426 

10.397 

10,103 

9.591 

5.757 

10.103 

7,179 

6,815 

4.091 

7,179 

9,972 

9,466 

5.682 

9.972 

6,763 

6.448 

3.529 

6.763 

8.234 

7,816 

4.692 

8,234 

8,079 

7,669 

4,604 

8.079 

7.352 

6,980 

4.190 

7,352 

Beginning  May  1,  2003,  the  rates 
prescribed  herein  superceded  those 
established  by  the  Director  of  the  Office 
of  Management  and  Budget,  December 
9,  2002  fFR  Doc,   02-31024).  6 

loshua  B.  Bolten. 

Director.  Office  of  Management  and  Budget. 
[PR  Doc.  03-27360  Filed  10-30-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-18706: 
2003-65] 


File  No   SR-Amex- 


Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Enhanced  Corporate 
Governance  Requirements  Applicable 
to  Listed  Companies 

October  27,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  June  23, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  IL 


and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  9,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 


'15U.S.C.78s(b)(l). 
2  17CFR240.19b-^. 


■>  See  Letter  from  Claudia  Crowley.  Vice 
President.  Listing  QualiTications.  Amex.  to  Nancy 
Sanow.  Assistant  Director.  Division  of  Market 
Regulations,  Commission,  dated  September  5,  2002 
("Amendment  No.  1"').  In  Amendment  No.  1.  Amex 
added  p:roposed  rule  language  to  paragraph  (r)  of 
Section  801  to  clarify  that  although  the  corporate 
governance  requirements  contained  in  Part  8  are  not 
applicable  to  passive  business  organizations  (such 
as  royalty  trusts)  or  to  derivatives  and  special 
purpose  securities  listed  pursuant  to  Amex  Rules 
1000.  lOOOOA  and  1200  and  Sections  106.  107  and 
118B.  issuers  of  such  securities  are  required  to 
comply  with  Sections  121  and  803  to  the  extent 
required  by  Rule  lOA-3  under  the  Act. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Sections  101,  110.  120.  121.  401.  402. 
610  and  1009  of  the  Amex  Company 
Guide,  and  adopt  new  Sections  801 
through  808  of  the  Amex  Company 
Guide  to  enhance  the  corporate 
governance  requirements  applicable  to 
listed  companies.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

American  Stock  Exchange  Company 
Guide 

Sec.  101.  General 

No  change. 

Commentary  ' 

.01     Corporate  Governance  Standards 

In  addition  to  the  numerical  listing 
standards,  the  Exchange  has  adopted 
certain  corporate  governance  listing 
standards,  which  are  set  forth  in  Part  8. 

.0(1]2     Future  Priced  Securities — No 
change. 

Sec.  110,  Securities  of  Foreign 
Companies 

The  Exchange  recognizes  that  every 
corporate  entity  must  operate  in 
accordance  with  the  laws  and 
customary  practices  of  its  country  of 
origin  or  incorporation.  Therefore,  in 
evaluating  the  eligibility  for  listing  of  a 
foreign  based  entity,  the  Exchange  will 
consider  the  laws,  customs  and 
practices  of  the  applicants  country  of 
domicile,  to  the  extent  not  contrary  to 
the  federal  securities  laws  (including  but 
not  limited  to  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1 934), 
regarding  such  matters  as:  (i)  The 
election  and  composition  of  the  Board 
of  Directors:  (ii)  the  issuance  of 
quarterly  earnings  statements:  (iii) 
shareholder  approval  requirements:  and 
(iv)  quorum  requirements  for 
shareholder  meetings.  A  company 
seeking  relief  under  these  provisions 
should  provide  written  certification 
from  independent  local  counsel  that  the 
non-complying  practice  is  not 
prohibited  by  home  country  law.  In 
addition,  the  company  must  provide 
English  language  disclosure  of  any 
significant  ways  m  which  its  corporate 
governance  practices  differ  from  those 
followed  by  domestic  companies 
pursuant  to  the  Exchange's  standards. 
This  disclosure  may  be  provided  either 
on  the  company's  Web  site  and/or  in  its 
annual  report  as  distributed  to 
shareholders  in  the  U.S.  If  the  disclosure 
is  only  available  on  the  Web  site,  the 
annual  report  must  so  state  and  provide 


the  web  address  at  which  the 
information  may  be  obtained. 

Since  business  practices  may  vary 
among  foreign  companies,  the  following 
information  is  presented  solely  as  a 
guide  rather  than  as  a  set  of  inflexible 
rules: 

(a)  through  (e) — No  change. 

Policies — [Conflicts  of  Interest]  Related 
Party  Transactions,  Independent 
Directors  and  Audit  Committees,  [and] 
Voting  Rights,  Quorum  Requirements 
and  Limited  Partnerships 

Sec.  120,  [Conflicts  of  Interest]  Certain 
Relationships  and  Transactions 

Related  party  transactions  must  be 
subject  to  appropriate  rexiew  and 
oversight  by  the  company's  Audit 
Committee  or  a  comparable  body  of  the 
Board  of  Directors.  [Each  company  shall 
conduct  an  appropriate  review  of  all 
related  party  transactions  on  an  ongoing 
basis  and  shall  utilize  the  company's 
Audit  Committee  or  a  comparable  body 
of  the  Board  of  Directors  for  the  review 
of  potential  conflict  of  interest 
situations  where  appropriate.] 

Sec.  121.  Independent  Directors  and 
Audit  Committee 

A.  Independent  Directors: 
[The  Exchange  requires  that]  Each 
[domestic]  listed  company[ies]  must 
have  a  sufficient  number  of  independent 
directors  on  its  [the  company's]  Board  of 
Directors  (a)  such  that  at  least  a 
majority  of  such  directors  are 
independent  directors  (subject  to  the 
exceptions  set  forth  in  Section  801  and, 
with  respect  to  small  business  filers. 
Section  12lB(2)(cj).  and  (b)  to  satisfy  the 
audit  committee  requirement  set  forth 
below.  [Independent  directors  are  not 
officers  of  the  company  and  are,  in  the 
view  of  the  company's  board  of 
directors,  free  of  any  relationship  that 
would  interfere  with  the  exercise  of 
independent  judgment.]  "Independent 
director"  means  a  person  other  than  an 
officer  or  employee  of  the  company  or 
its  subsidiaries.  No  director  qualifies  as 
independent  unless  the  Board  of 
Directors  affirmatively  determines  that 
the  director  does  not  have  a  material 
relationship  with  the  listed  company 
that  ivould  interfere  with  the  exercise  of 
independent  judgment.  In  addition, 
audit  committee  members  must  also 
comply  with  the  requirements  set  forth 
in  paragraph  B(2j  below.  The  following 
is  a  non-exclusive  list  o/ persons  who 
shall  not  be  considered  independent: 
(a)  A  director  who  is,  or  during  the 
past  three  years  was.  employed  bv  the 
company  or  by  any  parent  or  subsidiary 
of  the  company  (corporation  or  any  of 
its  affiliates  for  the  current  year  or  any 
of  the  past  three  years);  * 


(b)  A  director  who  accepts  or  has  an 
immediate  family  member  who  accepts 
any  [compensation]  payments  from  the 
company  [corporation]  or  any  [of  its 
affiliates]  parent  or  subsidiary  of  the 
company  in  excess  of  560,000  during 
the  current  or  previous  fiscal  year,  other 
than  compensation  for  board  service, 
payments  arising  solely  from 
investments  in  the  company's  securities, 
compensation  paid  to  an  immediate 
family  member  who  is  an  employee  of 
the  company  or  a  parent  or  subsidiary 
of  the  company  (but  not  if  such  person 
is  an  executive  officer  of  the  company 
or  any  parent  or  subsidiary  of  the 
company!,  or  benefits  under  a  tax- 
qualified  retirement  plan,  or  non- 
discretionar^'  compensation:  * 

(c)  A  director  who  is  an  [member  of 
the]  immediate  family  member  of  an 
individual  who  is,  or  has  been  in  any  of 
the  past  three  years,  emploved  by  the 
company  [corporation]  or  any  [of  its 
affiliates]  parent  or  subsidiary  of  the 
company  as  an  executive  officer[. 
Immediate  family  includes  a  person's 
spouse,  parents,  children,  siblings, 
mother-in-law,  father-in-law,  brother-in- 
law,  sister-in-law,  son-in-law,  daughter- 
in-law,  and  anyone  who  resides  in  such 
person's  home);  * 

(d)  A  director  who  is  a  partner  in,  or 
a  controlling  shareholder  or  an 
executive  officer  of,  any  [for-profit 
business)  organization  to  which  the 
company  [corporation]  made,  or  from 
which  the  company  [corporation) 
received,  payments  (other  than  those 
arising  solely  from  investments  in  the 
company's  [corporation's]  securities) 
that  exceed  5%  of  the  recipient's 
[corporation's  or  business 
organization's)  consolidated  gross 
revenues  for  that  year,  or  S200.000. 
whichever  is  more,  in  any  of  the  [past] 
most  recent  three  fiscal  years;  * 

(e)  A  director  of  the  listed  company 
w^ho  is  employed  as  an  executive  officer 
of  another  entity  where  any  of  the  listed 
company's  executive[s)  officers  serve  on 
that  entity's  compensation  committee. 

(f)  A  director  who  is  or  was  a  partner 
or  employee  of  the  company's  outside 
auditor,  and  worked  on  the  company's 
audit  engagement,  during  the  past  three 
fiscal  years.  * 

*  During  the  three  years  immediately 
following  linsert  effective  date  of  rule  change] 
the  applicable  "look  back"  period  shall  be 
the  period  since  [Insert  effective  date  of  the 
rule  change]  for  independent  directors  who 
are  not  members  of  the  Audit  Committee. 

B.  Audit  Committee; 
( [a]  i)  Charter 

Each  Issuer  must  certify  that  it  has 
adopted  a  formal  written  audit 
committee  charter  and  that  the  Audit 
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Committee  has  reviewed  and  reassessed 
the  adequacy  of  the  formal  written 
charter  on  an  annual  basis.  The  charter 
must  specif)-  [the  following]: 

([i]a)  The  scope  of  the  audit 
committees  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes,  and 
membership  reouirements; 

i[ii]b]  The  auait  committee's 
responsibility  for  ensuring  its  receipt 
from  the  outside  auditors  of  s  formal 
written  statement  delineating  all 
relationships  between  the  auditor  and 
the  company,  consistent  with 
Independence  Standards  Board 
Standard  1.  and  the  audit  committee's 
responsibility  for  acti\elv  engaging  in  a 
dialogue  with  the  auditor  with  respect 
to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity 
and  independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take,  appropriate  action  to  oversee 
the  independence  of  the  outside  auditor: 
and 

(fiiilc)  [the  outside  auditor's  ultimate 
accountability  to  the  board  of  directors 
and  the  audit  committee,  as 
representatives  of  shareholders,  and 
these  shareholder  representatives' 
ultimate  authority  and  responsibility  to 
select,  evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in 
any  proxy  statement)]  That  the  audit 
committee  is  vested  with  all 
responsibilities  and  authority  required 
by  Rule  lOA-3  under  the  Securities 
Exchange  Act  of  1934. 

([b]2)  Composition 

{[ija)  Each  issuer  must  have,  and 
cerfif\-  that  it  has  and  will  continue  to 
have,  an  .'■Ma]udit  Cldommittee  of  at 
least  three  members,  ]comprised  solely 
of  independent  directors]  each  of  whom 
[is]; 

(i)  Satisfies  the  independence 
standards  specified  in  Section  121A  and 
Rule  lOA-3  under  the  Securities 
Exchange  Act  of  1934;  and 

(ii)  Is  able  to  read  and  understand 
fundamental  financial  statements. 
including  a  company's  balance  sheet, 
income  statement,  and  cash  flow 
statement  [or  will  become  able  to  do  so 
within  a  reasonable  period  nf  time  after 
his  or  her  appointment  to  the  audit 
committee].  Additionally,  each  issuer 
must  certify-  that  it  has,  and  will 
continue  to  have,  at  least  one  member 
of  the  audit  committee  [that]  ivho  has 
past  employment  experience  in  finance 
or  accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 


financial  sophistication,  including  but 
not  limited  to  being  or  having  been  a 
chief  executive  officer,  chief  financial 
officer,  [or]  other  senior  officer  with 
financial  oversight  responsibilities,  or 
an  active  participant  on  one  or  more 
public  company  audit  committees. 

((iijb)  Notwithstanding  paragraph 
{[i]a),  one  director  who  is  not 
independent  as  defined  in  Section 
121A,  but  who  satisfies  the 
requirements  of  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1934  I  see 
sub-paragraph  (ajfijj,  and  is  not  a 
current  officer  or  emplovee  or  an 
immediate  family  member  of  such 
person  [employee],  may  be  appointed  to 
the  y4[a)udit  Cfc]ommittee.  if  the  board, 
under  exceptional  and  limited 
circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  compantlcorporation] 
and  its  shareholders,  and  the  board 
discloses,  in  the  next  annual  meeting 
proxy  statement  (or  in  its  next  annual 
report  on  SEC  Form  10-K  or  equivalent 
if  the  issuer  does  not  file  an  annual 
proxy  statement!  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  that 
determination.  A  director  appointed  to 
the  Audit  Committee  pursuant  to  this 
exception  may  not  sen^e  for  in  excess  of 
two  consecutive  years  and  may  not 
chair  the  Audit  Committee. 

(liiijc)  [Exception  for]  Small  Business 
Filers — (Paragraphs  (b}(i)  and  (b)(ii)  do 
not  apply  to]  /[il]ssuers  that  file  reports 
under  SEC  Regulation  S-B[.  Such 
issuers]  are  subject  to  all  requirements 
specified  in  this  Section,  except  that 
such  issuers  are  only  required  to 
maintain  a  Board  of  Directors 
comprised  of  at  least  50%  independent 
directors,  (must  establish]  and 
[maintain]  an  Audit  Committee  of  at 
least  two  [members,  a  majority  of  the 
members  of  which  shall  be]  members, 
comprised  solely  of  independent 
directors  who  also  meet  the 
requirements  of  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1934. 
See  also  Section  803. 

*  *   *  Commentary 

.01     "Immediate  family  member" 
includes  a  person 's  spouse,  parents, 
children,  siblings,  mother-in-law,  father- 
in-law,  brother-in-law,  sister-in-law, 
son-in-law,  daughter-in-law,  and  anyone 
who  resides  in  such  person 's  home  or  is 
financially  dependent  upon  such 
person. 

.02     "Parent"  or  "subsidiary" 
includes  entities  that  are  consolidated 
with  the  issuer's  financial  statements. 

.03     "Officer"  shall  have  the  meaning 
specified  in  Rule  16a-llf)  under  the 


Securities  Exchange  Act  of  1 934,  or  any 
successor  rule. 

04       Executive  Officer"  shall  have 
the  meaning  specified  in  Rule  3b-7 
under  the  Securities  Exchange  Act  of 
1934,  or  any  successor  rule, 

.05    Foreign  companies  are  permitted 
to  follow  home  country  practice  in  lieu 
of  the  audit  committee  requirements 
specified  in  this  Section  and  in 
accordance  ivith  the  provisions  of 
Section  110.  except  that  such 
companies  must  comply  with  Rule  lOA- 
3  under  the  Securities  Exchange  Act  of 
1934. 

Sec,  401.  Outline  of  Exchange 
Disclosure  Policies 

The  Exchange  considers  that  the 
conduct  of  a  fair  and  orderly  market 
requires  every  listed  company  to  make 
available  to  the  public  information 
necessary  for  informed  investing  and  to 
take  reasonable  steps  to  ensure  that  all 
who  invest  in  its  securities  enjoy  equal 
access  to  such  information.  In  applving 
this  fundamental  principle,  the 
Exchange  has  adopted  the  following 
[seven]  eight  specific  policies 
concerning  disclosure,  each  of  which  is 
more  fully  discussed  (in  a  Question  and 
Answer  format)  in  §402: 

(a)  through  (g) — No  change. 

(h)  Receipt  of  Audit  Opinion  with 
Going  Concern  Qualification — A 
company  is  required  to  publiclv 
disclose  that  it  has  received  an  audit 
opinion  that  contains  a  going  concern 
qualification.  (See  Section  610(b).) 

Sec.  402.  Explanation  of  Exchange 
Disclosure  Policies 

(a)  Immediate  Public  Disclosure  of 
Material  Information 

Q.  What  standard  should  be  employed 
to  determine  whether  disclosure  should 
be  made? 

A.  Immediate  disclosure  should  be 
made  of  information  about  a  companv's 
affairs  or  about  events  or  conditions  in 
the  market  for  its  securities  when  either 
of  the  following  standards  are  met: 

(i)  Where  the  information  is  likely  to 
have  a  significant  effect  on  the  price  of 
any  of  the  company's  securities:  or 

(ii)  Where  such  information 
(including,  in  certain  cases,  any 
necessary  interpretation  by  securities 
analysts  or  other  experts)  is  likely  to  be 
considered  important  by  a  reasonable 
investor  in  determining  a  choice  of 
action. 

Q.  What  kinds  of  information  about  a 
company's  affairs  should  be  disclosed? 

A.  Any  material  information  of  a 
factual  nature  that  bears  on  the  value  of 
a  company's  securities  or  on  decisions 
as  to  whether  or  not  to  invest  or  trade 
in  such  securities  should  be  disclosed. 
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Included  is  information  known  to  the 
company  concerning: 

(i)  Its  property.  bu.siness.  financial 
condition  and  prospects; 

(ii)  Meroers  and  acquisitions: 

(iii)  Dealings  with  employees, 
suppliers,  customers  and  others;  and 

(iv)  Information  concerning  a 
significant  change  in  ownership  of  the 
company's  securities  by  insiders, 
principal  shareholders,  or  control 
persons. 

In  those  instances  where  a  company 
deems  it  appropriate  to  disclose  internal 
estimates  or  projections  of  its  earnings 
or  of  other  data  relating  to  its  affairs, 
such  estimates  or  projections  should  be 
prepared  carefully,  with  a  reasonable 
factual  basis,  and  should  be  stated 
realisticallv.  with  appropriate 
qualifications.  Moreover,  if  such 
estimates  or  projections  subsequently 
appear  to  have  been  mistaken,  they 
should  be  promptly  and  publicly 
corrected. 

Q.  What  kinds  of  events  and 
conditions  in  the  market  for  a 
company's  securities  may  require 
disclosure? 

A.  The  price  of  a  company's  securities 
(as  well  as  a  reasonable  investor's 
decision  whether  to  buy  or  sell  those 
securities)  may  be  affected  as  much  by 
factors  directly  concerning  the  market 
for  the  securities  as  by  factors 
concerning  the  company's  business. 
Factors  directly  concernmg  the  market 
for  a  company's  securities  may  include 
such  matters  as  the  acquisition  or 
disposition  by  a  company  of  a 
significant  amount  of  its  own  securities, 
an  event  affecting  the  present  or 
potential  dilution  of  the  rights  or 
interests  of  a  companv's  securities,  or 
events  materially  affecting  the  size  of 
the  "public  float"  of  its  securities. 

While,  as  noted  above,  a  company  is 
expected  to  make  appropriate  disclosure 
about  significant  changes  in  insider 
ownership  of  its  securities,  the  company 
should  not  indiscriminately  disclose 
publicly  any  knowledge  it  has  of  the 
trading  activities  of  outsiders,  such  as 
trading  by  mutual  funds  or  other 
institutions,  for  such  outsiders  normally 
have  a  legitimate  interest  in  preserving 
the  confidentiality  of  their  securities 
transactions. 

Q.  What  are  some  specific  examples 
of  a  company's  affairs  or  market 
conditions  typically  requiring 
disclosure? 

A.  The  following  events,  while  not 
comprising  a  complete  list  of  all  the 
situations  which  may  require 
disclosure,  are  partic:ularly  likely  to 
require  prompt  announcements.!;] 

•  A  joint  venture,  merger  or 
acquisition; 


•  The  declaration  or  omission  of 
dividends  or  the  determination  of 
earnings: 

•  A  stock  split  or  stock  dividend; 

•  The  acquisition  or  loss  of  a 
significant  contract; 

•  A  significant  new  product  or 
discovery; 

•  A  change  in  control  or  a  significant 
change  in  management; 

•  A  call  of  securities  for  redemption; 

•  The  borrowing  of  a  significant 
amount  of  funds; 

•  The  public  or  private  sale  of  a 
significant  amount  of  additional 
securities; 

•  Significant  litigation; 

•  The  purchase  or  sale  of  a  significant 
asset; 

•  A  significant  change  in  capital 
investment  plans; 

•  A  significant  labor  dispute  or 
disputes  with  subcontractors  or 
suppliers; 

•  An  event  requiring  the  filing  of  a 
current  report  under  the  Securities 
Exchange  Act; 

•  Establishment  of  a  program  to  make 
purchases  of  the  company's  own  shares: 

•  A  tender  offer  for  another 
company's  securities; 

•  An  event  of  technical  default  or 
default  on  interest  and/or  principal 
payments;!.] 

•  Board  changes  and  vacancies;  and 

•  Receipt  of  an  audit  opinion  that 
contains  a  going  concern  qualification 
(see  also  Section  610(b)). 

Q.  When  may  a  company  properly 
withhold  material  information? 

A.  Occasionally,  circumstances  such 
as  those  discussed  below  may  arise  in 
which — provided  that  complete 
confidentiality  is  maintained — a 
company  may  temporarily  refrain  from 
publicly  disclosing  material 
information.  These  situations,  however, 
are  limited  and  constitute  an  infrequent 
e.xception  to  the  normal  requirement  of 
immediate  public  disclosure.  Thus,  in 
cases  of  doubt,  the  presumption  must 
always  be  in  favor  of  disclosure. 

(i)  When  immediate  disclosure  would 
prejudice  the  ability  of  the  company  to 
pursue  its  corporate  objectives. 

Although  public  disclosure  is 
generally  necessary  to  protect  the 
interests  of  investors,  circumstances 
may  occasionally  arise  where  disclosure 
would  prejudice  a  company's  ability  to 
achieve  a  valid  corporate  objective. 
Public  disclosure  of  a  plan  to  acquire 
certain  real  estate,  for  example,  could 
result  in  an  increase  in  the  company's 
cost  of  the  desired  acquisition  or  could 
prevent  the  company  from  carrying  out 
the  plan  at  all.  In  such  circumstances, 
if  the  unfavorable  result  to  the  company 
outweighs  the  undesirable 


consequences  of  non-disclosure,  an 
announcement  may  properly  be 
deferred  to  a  more  appropriate  time. 

(ii)  When  the  facts  are  in  a  state  of 
flux  and  a  more  appropriate  moment  for 
disclosure  is  imminent. 

Occasionally. .corporate  developments 
give  rise  to  information  which,  although 
material,  is  subject  to  rapid  change.  If 
the  situation  is  about  to  stabilize  or 
resolve  itself  in  the  near  future,  it  may 
be  proper  to  withhold  public  disclosure 
until  a  firm  announcement  can  be  made, 
since  successive  public  statements 
concerning  the  same  subject  (but  based 
on  changing  facts)  may  confuse  or 
mislead  the  public  rather  than  enlighten 
it. 

For  example,  in  the  course  of  a 
successful  negotiation  for  the 
acquisition  of  another  company,  the 
only  information  known  to  each  party  at 
the  outset  may  be  the  willingness  of  the 
other  to  hold  discussions.  Shortly 
thereafter,  it  may  become  apparent  to 
the  parties  that  it  is  likely  an  agreement 
can  be  reached.  Finally,  agreement  in 
principle  may  be  reached  on  specific 
terms.  In  such  circumstances  (and 
assuming  the  maintenance  of  strict 
confidentiality),  a  company  need  not 
issue  a  public  announcement  at  each 
stage  of  the  negotiations,  describing  the 
current  state  of  constantly  changing 
facts,  but  may  await  agreement  in 
principle  on  specific  terms.  If.  on  the 
other  hand,  progress  in  the  negotiations 
should  stabilize  at  some  other  point, 
disclosure  should  then  be  made  if  the 
information  is  material. 

Whenever  material  information  is 
being  temporarily  withheld,  the  strictest 
confidentiality  must  be  maintained,  and 
the  company  should  be  prepared  to 
make  an  immediate  public 
announcement,  if  necessary.  During  this 
period,  the  market  action  of  the 
company's  securities  should  be  closely 
watched,  since  unusual  market  activity 
frequently  signifies  that  a  "leak"  may 
have  occurred.  This  is  one  reason  why 
it  is  important  to  keep  the  company's 
Listing  Qualifications  Analyst  fully 
apprised  of  material  corporate 
developments. 

Note:  Federal  securities  laws  may  restrict 
the  extent  of  permissible  disclosure  before  or 
during  a  public;  offering  of  securities  or  a 
solicitation  of  proxies.  In  such  circumstances 
(as  more  fully  fiiscussed  below),  a  company 
should  discuss  the  disclosure  of  material 
information  in  advance  with  the  Exchange 
and  the  Securities  and  Exchange 
Commission.  It  is  the  Exchange's  experience 
that  the  requirements  of  both  the  securities 
laws  and  regulations  and  the  Exchange's 
disclosure  policy  can  be  met  even  in  those 
instances  where  their  thrust  appears  to  be 
different. 
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Q.  What  action  is  required  if  rumors 
occur  while  material  information  is 
being  temporarily  withheld? 

A.  If  rumors  concerning  such 
information  should  develop,  immediate 
public  disclosure  becomes  necessarv. 
(See  also  "Clarification  or  Confirmation 
of  Rumors  and  Reports",  Section 
402(c).) 

Q.  What  ac:tion  is  required  if  insider 
trading  occurs  while  material 
information  is  being  temporarily 
withheld? 

A.  Immediate  public  disclosure  of  the 
information  in  question  must  be  effected 
if  the  company  should  learn  that  insider 
trading,  as  defined  in  §  402(f)  has  taken 
or  is  taking  place.  In  unusual  cases, 
where  the  trading  is  insignificant  and 
does  not  have  any  influence  on  the 
market,  and  where  measures  sufficient 
to  halt  insider  trading  and  prevent  its 
recurrence  are  taken,  exemptions  might 
be  made  following  discussions  with  the 
Exchange.  The  company's  Listing 
Qualifications  .■\nalyst,  through  the 
facilities  of  the  Exchange's  Stock  Watch 
Department,  can  provide  current 
information  regarding  market  activity  in 
the  company's  securities  and  help 
assess  the  significance  of  such  trading, 

Q.  How  can  confidentiality  best  be 
maintained? 

.'\.  Information  that  is  to  be  kept 
confidential  should  be  confined,  to  the 
extent  possible,  to  the  highest  possible 
echelons  of  management  and  should  be 
disclosed  to  officers,  employees  and 
others  on  a  "need  to  know  "  basis  only. 
Distribution  of  paperwork  and  other 
data  should  be  held  to  a  minimum. 
When  the  information  must  be  disclosed 
more  broadly  to  compan\  personnel  or 
others,  their  attention  should  be  drawn 
to  its  confidential  nature  and  to  the 
restrictions  that  apply  to  its  use, 
including  the  prohibition  on  insider 
trading,  it  may  be  appropriate  to  require 
each  pf  rson  who  gains  access  to  the 
information  to  report  any  transaction 
which  he  effects  in  the  company's 
securities  to  the  company.  If  counsel, 
accountants,  financial  or  public 
relations  advisers  or  other  outsiders  are 
consulted,  steps  should  be  taken  to 
ensure  that  they  maintain  similar 
precautions  within  their  respective 
organizations  to  maintain 
confidentiality. 

In  general,  it  is  recommended  that  a 
listed  company  remind  its  employees  on 
a  regular  basis  of  its  policies  on 
confidentiality. 

(b) — No  change. 

Sec.  610.  Publication  of  Annual  Report 

(a)  A  listed  company  is  required  to 
publish  and  furnish  to  its  shareholders 
(or  to  holders  of  anv  other  listed 


security  when  its  common  stock  is  not 
listed  on  a  national  securities  exchange) 
an  annual  report  containing  audited 
financial  statements  prepared  in 
conformity  with  the  requirements  of  the 
Securities  and  Exchange  Commission. 
The  company  must  disclose  in  its 
annual  report  to  security  holders,  for  the 
year  covered  by  the  report:  (a)  The 
number  of  unoptioned  shares  available 
at  the  beginning  and  at  the  close  of  the 
year  for  the  granting  of  options  under  an 
option  plan;  and  (b)  any  changes  in  the 
exercise  price  of  outstanding  options, 
through  cancellation  and  reissuance  or 
otherwise,  except  price  changes 
resulting  from  the  normal  operation  of 
anti-dilution  provisions  of  the  options. 
Three  copies  of  the  report  must  be  filed 
with  the  Exchange. 

(b)  A  listed  company  that  receives  an 
audit  opinion  that  contains  a  going 
concern  qualification  must  make  a 
public  announcement  through  the  news 
media  disclosing  the  receipt  of  such 
qualified  opinion.  Prior  to  the  release  of 
the  public  announcement,  the  listed 
company  must  provide  such 
announcement  to  the  Amex's 
StockWatch  and  Listing  Qualifications 
Departments.  *  The  public 
announcement  shall  be  made  as 
promptly  as  possible,  but  not  more  than 
seven  calendar  days  following  the  filing 
of  such  audit  opinion  in  a  public  filing 
with  the  Securities  and  Exchange 
Commission. 

*  Notification  should  be  provided  to  the 
Amex's  StockWatch  Department  at  (212) 
306-8383  (telephone),  (212)  306-1488 
(facsimile),  and  to  the  Listing  Qualifications 
Department  at  (212)  306-1331  (telephone), 
(212)-306-5325  (facsimile). 

Part  8.  Corpprote  Governance 
Requirements 

Sec.  801,  General 

In  addition  to  the  quantitative  listing 
standards  set  forth  in  Part  1 .  this  Part 
8  specifies  certain  corporate  governance 
listing  standards.  These  standards  apply 
to  all  listed  companies,  subject  to  the 
following  exceptions,  to  the  extent  not 
inconsistent  with  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1934: 

(a)  Controlled  Companies — A 
company  in  which  over  50?4>  of  the 
voting  power  is  held  by  an  individual, 
a  group  or  another  company  (a 
"controlled  company"!  is  not  required 
to  comply  with  Sections  802(a).  804  or 
805.  A  controlled  company  that  chooses 
to  take  advantage  of  any  or  all  of  these 
exceptions  must  disclose  in  its  annual 
meeting  proxy  statement  (or  in  its  next 
annual  report  on  SEC  Form  10-K  or 
equivalent  if  the  issuer  does  not  file  an 
annual  proxy  statement)  that  it  is  a 


controlled  company  and  the  basis  for 
that  determination. 

(b)  Limited  Partnerships  and 
Companies  in  Bankruptcy — Limited 
partnerships  and  companies  in 
bankruptcy  are  not  required  to  comply 
with  Sections  802(a).  804  or  805.  * 

(c)  Other  entities — Part  8  is  not 
applicable  to  passive  business 
organizations  (such  as  royalty  trusts)  or 
to  derivatives  and  special  purpose 
securities  listed  pursuant  to  Amex  Rules 
1000.  1000 A  and  1200  and  Sections 
106.  107  and  118B.  However,  issuers  of 
such  securities  are  required  to  comply 
with  Sections  121  and  803  to  the  extent 
required  by  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1934."* 

(d)  Closed-End  Management 
Companies — Such  issuers  are  subject  to 
extensive  federal  regulation  and  are 
therefore  only  required  to  comply  with 
the  audit  committee  requirements 
specified  in  Section  121  and  803  to  the 
extent  required  by  Rule  lOA-3  under  the 
Securities  Exchange  Act  of  1934. 

(e)  Foreign  Issuers — See  Section  110. 

(f)  Preferred  and  debt  listings — 
Companies  listing  only  preferred  or  debt 
securities  on  the  Exchange  are  only 
required  to  comply  with  Sections  121 
and  803  to  the  extent  required  by  Rule 
lOA-3  under  the  Securities  Exchange 
Act  of  1934. 

'  If  a  limited  partnership  is  managed  by  a 
general  partner  rather  than  a  board  of 
directors,  the  audit  committee  requirements 
applicable  to  the  listed  entity  should  be 
satisfied  by  the  general  partner. 

Sec.  802,  Board  of  Directors 

(a)  At  least  a  majority  of  the  directors 
on  the  Board  of  Directors  of  each  listed 
company  must  be  independent  directors 
as  defined  in  Section  121  A.  except  for 
(i)  a  controlled  company  (see  Section 
801 ),  and  (ii)  a  Sjnall  Business  filer  (see 
Section  12lB(2)(c)j. 

(bj  Each  company  shall  hold  meetings 
of  its  Board  of  Directors  on  at  least  a 
quarterly  basis.  The  independent 
directors  shall  meet  on  a  regular  basis 
as  often  as  necessary  to  fulfill  their 
responsibilities,  including  at  least 
annually  in  executive  session  without 
the  presence  of  non-independent 
directors  and  management. 

(c)  The  Board  of  Directors  of  each 
listed  company  may  not  be  divided  into 
more  than  three  classes.  Where  the 
company's  charter  provides  for  classes, 
they  should  be  of  approximately  equal 
size  and  tenure  and  directors'  terms  of 
office  should  not  exceed  three  years.  * 

(dj  A  listed  company  is  not  permitted 
to  appoint  or  permit  an  Exchange 


*See  Amendment  No.  1.  supra  note  3. 
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f'/np/o\pp  nr  Floor  Member  to  serve  on 
its  Board  of  Directors. 

(el  Listpd  companies  are  urged  to 
develop  and  implement  continuing 
education  programs  for  all  directors, 
including  orientation  and  training 
programs  for  neiv  directors  (see  also 
Commentary  .01  to  Section  807) 

*  Parngraph  (cl  is  not  intended  to  restrict  the 
number  of  terms  of  office  that  a  director  may 
scn'e.  whether  consecutive  or  otherwise. 

Sec.  803.  Independent  Directors  and 
.\udit  Committee 

(a)  No  security  is  eligible  for  listing 
unless  the  issuer  is  in  compliance  with 
the  audit  committee  requirements  of 
Rule  inA-:i  under  the  Securities 
Exchange  Act  of  1934.  subject  to  an 
opportunity  to  cure  any  defects  thereof 
in  accordance  with  the  procedures  set 
forth  in  Section  1009  and  Part  12.  If  a 
member  of  the  issuer's  audit  committee 
ceases  to  be  independent  in  accordance 
with  the  requirements  of  Rule  lOA-3 
under  the  Securities  Exchange  Act  of 
1934  (and  the  corresponding  provisions 
of  Section  121  B(2)(a)(i))  for  reasons 
outside  the  member's  reasonable 
control,  that  person,  with  notice  to  the 
Exchange,  may  remain  an  audit 
committee  member  of  the  issuer  until 
the  earlier  of  the  next  annual 
shareholders  meeting  of  the  issuer  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  member  to  be  no 
longer  independent.  The  text  of  Rule 
lOA-3  under  the  Securities  Exchange 
Act  of  1934  is  reproduced  in 
Commentary'  .01. 

(b)  A  listed  issuer  must  notify  the 
Exchange  promptly  after  an  executive 
officer  of  the  issuer  becomes  aware  of 
any  material  noncompliance  by  the 
listed  issuer  with  the  requirements  of 
paragraph  laj. 

(c)  Any  notification  required  pursuant 
to  paragraphs  (a)  or  (hi  should  be 
provided  to  the  Exchange's  Listing 
Qualifications  Department  at  (212)  306- 
1331  (telephone),  (212)-306-5325 
(facsimile). 

(d)  The  requirements  of  paragraphs 
(a)  and  (bl  are  operative  as  of 

(i)  fuly  31.  2005  for  foreign  private 
issuers  and  small  business  issuers  (as 
defined  in  Rule  12b-2  under  the 
Securities  Exchange  Act  of  19341:  or 

(ii)  For  all  other  listed  issuers,  the 
earlier  of  the  listed  issuer's  first  annual 
shareholders  meeting  after  January  15, 
2004  or  October  31.  2004. 
See  also  Section  121. 
Commentary'  *    *    * 

.01     For  the  convenience  of  listed 
companies,  the  text  of  Rule  lOA-3 
under  the  Securities  Exchange  Act  of 
1934  is  reproduced  below  (as  adopted 


April  25.  2603).  Rule  lOA-3— Listing 
standards  relating  to  audit  committees, 
(a)  Pursuant  to  section  lOA(m)  of  the 
Act  (15  U.S.C.  78j-l(ni))  and  section  3 
of  the  Sarbones-Oxley  Act  of  2002  (15 
U.S.C.  7202): 

(1)  National  securities  exchanges.  The 
rules  ofeaqh  national  securities 
exchange  registered  pursuant  to  section 
6  of  the  Act  (15  U.S.C.  78f)  must,  in 
accordance  with  the  provisions  of  this 
section,  prohibit  the  initial  or  continued 
listing  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  (b)  or  (c)  of  this  section. 

(2)  Natiofial  securities  associations. 
The  rules  of  each  national  securities 
association  registered  pursuant  to 
section  15 A  of  the  Act  (15  U.S.C.  78o- 
3)  must,  in  accordance  with  the 
provisions  of  this  section,  prohibit  the 
initial  or  continued  listing  in  an 
automated  inter-dealer  quotation 
system  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  (b)  or  (c)  of  this  section. 

(3)  Opportunity  to  cure  defects.  The 
rules  requited  by  paragraphs  (a)(1)  and 
(a  1(2)  of  this:  section  must  provide  for 
appropriate  procedures  for  a  listed 
issuer  to  have  an  opportunitv  to  cure 
any  defects,  that  would  be  the  basis  for  • 
a  prohibition  under  paragraph  (a)  of 
this  section,  before  the  imposition  of 
such  prohibition.  Such  rules  also  may 
provide  that  if  a  merTiber  of  an  audit 
committee  ceases  to  be  independent  in 
accordancS  with  the  requirements  of 
this  section  for  reasons  outside  the 
member's  reasonable  control,  that 
person,  with  notice  by  the  issuer  to  the 
applicable  national  securities  exchange 
or  national- securities  association,  mav 
remain  an  audit  committee  member  of 
the  listed  issuer  until  the  earlier  of  the 
next  annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 

(41  Notification  of  noncompliance. 
The  rules  required  by  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  must  include 
a  requirement  that  a  listed  issuer  must 
notify  the  applicable  national  securities 
exchange  or  national  securities 
association  promptly  after  an  executive 
officer  of  the  listed  issuer  becomes 
aware  of  any  material  noncompliance 
by  the  listed  issuer  with  the 
req uirements  of  th is  section . 

(5)  Implementation. 

(i)  The  rales  of  each  national 
securities  exchange  or  national 
securities  association  meeting  the 
requirements  of  this  section  must  be 
operative,  and  listed  issuers  must  be  in 


compliance  with  those  rules,  bv  the 
following  dates: 

(A)  luly  31,  2005  for  foreign  private 
issuers  and  small  business  issuers  (as 
defined  in  §  240.121^-21:  and 

(Bj  For  all  other  listed  issuers,  the 
earlier  of  the  listed  issuer's  first  annual 
shareholders  meeting  after  Janunn,'  15. 
2004 ,  or  October  31.^2004. 

(HI  Each  national  securities  exchange 
and  national  securities  association  must 
provide  to  the  Commission,  no  later 
than  fuly  15.  2003.  proposed  rules  or 
rule  amendments  that  complv  with  this 
section. 

(Hi)  Each  national  securities  exchange 
and  national  securities  association  must 
have  final  rules  or  rule  amendments 
that  comply  with  this  section  approved 
by  the  Commission  no  later  than 
December  1.  2003. 

(b)  Required  standards. 

(l)  Independence. 

(i)  Each  member  of  the  audit 
committee  must  be  a  member  of  the 
board  of  directors  of  the  listed  issuer, 
and  must  otherwise  be  independent; 
provided  that,  where  a  listed  issuer  is 
one  of  two  dual  holding  companies, 
those  companies  mav  designate  one 
audit  committee  for  both  companies  so 
long  as  each  member  of  the  audit 
committee  is  a  member  of  the  board  of 
directors  of  at  least  one  of  such  dual 
holding  companies. 

(ii)  Independence  requirements  for 
non-investment  company  issuers.  In 
order  to  be  considered  to  be 
independent  for  purposes  of  this 
paragraph  (b)(ll,  a  member  of  an  audit 
committee  of  a  listed  issuer  that  is  not 
an  investment  company  may  not.  other 
than  in  his  or  her  capacity  as  a  member 
of  the  audit  committee,  the  board  of 
directors,  or  any  other  board  committee: 

(Al  Accept  directly  or  indirectly  any 
consulting,  advisorw  or  other 
compensator}-  fee  from  the  issuer  or  any 
subsidiar}-  thereof,  provided  that,  unless 
the  rules  of  the  national  securities 
exchange  or  national  securities 
association  provide  otherwise, 
compensatory  fees  do  not  include  the 
receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  ser\-ice  with  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
service):  or 

(Bl  Be  an  affiliated  person  of  the 
issuer  or  any  subsidiarx'  thereof. 

(iiil  Independence  requirements  for 
investment  company  issuers.  In  order  to 
be  considered  to  be  independent  for 
purposes  of  this  paragraph  fb)(lj,  a 
member  of  an  audit  committee  of  a 
listed  issuer  that  is  an  investment 
company  may  not.  other  than  in  his  or 
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her  capacity  os  a  member  of  the  audit 
committee,  the  board  of  directors,  or 
any  other  board  committee: 

(A)  Accept  directly  or  indirectly  any 
consulting,  advisorw  or  other 
compensatory  fee  from  the  issuer  or  any 
subsidiary  thereof,  provided  that,  unless 
the  rules  of  the  national  securities 
exchange  or  national  <iecurities 
association  provide  otherwise, 
compensatory  fees  do  not  include  the 
receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation]  for 
prior  service  with  the  listed  issuer 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
ser\'icej:  or 

(B)  Be  an  "interested  person"  of  the 
issuer  as  defined  in  section  2(a)(19)  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-2(a)(Wji 

(iv)  Exemptions  from  the 
independence  requirements. 

I  A)  For  an  issuer  listing  securities 
pursuant  to  a  registration  statement 
under  section  12  of  the  Act  (15  U.S.C. 
781  j.  or  for  an  issuer  that  has  a 
registration  statement  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  covering  an  initial  public  offering 
of  securities  to  be  listed  bv  the  issuer, 
where  in  each  case  the  listed  issuer  was 
not,  immediately  prior  to  the  effective 
date  of  such  registration  .statement, 
required  to  file  reports  with  the 
Commission  pursuant  to  section  13(a)  or 
15(dl  of  the  Act  (15  U.S.C.  78m(aj  or 
78o(d]l: 

(1)  All  but  one  of  the  members  of  the 
listed  issuer's  audit  committee  may  be 
exempt  from  the  independence 
requirements  of  paragraph  fbjdKiij  of 
this  section  for  90  days  from  the  date  of 
effectiveness  of  such  registration 
statement:  and 

12)  A  minority  of  the  members  of  the 
listed  issuer's  audit  committee  may  be 
exempt  from  the  independence 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section  for  one  year  from  the  date 
of  effectiveness  of  such  registration 
statement. 

fB)  An  audit  committee  member  that 
sits  on  the  board  of  directors  of  a  listed 
issuer  and  an  affiliate  of  the  listed  issuer 
is  exempt  from  the  requirements  of 
paragraph  (hl(lJliij(Bl  of  this  section  if 
the  member,  except  for  being  a  director 
on  each  such  board  of  directors, 
otherwise  meets  the  independence 
requirements  of  paragraph  lh)(l)(iij  of 
this  section  for  each  such  entity, 
miluding  the  receipt  of  only  ordinary- 
course  compensation  for  serving  as  a 
member  of  the  hoard  of  directors,  audit 
committee  or  any  other  board 
committee  of  each  such  entity. 


(C)  An  employee  of  a  foreign  private 
issuer  who  is  not  an  executive  officer  of 
the  foreign  private  issuer  is  exempt  from 
the  requirements  of  paragraph  (bl(l)(ii) 
of  this  section  if  the  employee  is  elected 
or  named  to  the  board  of  directors  or 
audit  committee  of  the  foreign  private 
issuer  pursuant  to  the  issuer's  governing 
law  or  documents,  an  employee 
collective  bargaining  or  similar 
agreement  or  other  home  country  legal 
or  listing  requirements. 

(D)  An  audit  committee  member  of  a 
foreign  private  issuer  may  be  exempt 
from  the  requirements  of  paragraph 
(b)(lj(ii)(B)  of  this  section  if  that 
member  meets  the  following 
requirements: 

(1)  The  member  is  an  affiliate  of  the 
foreign  private  issuer  or  a  representative 
of  such  an  affiliate; 

(2)  The  member  has  only  obser\'er 
status  on.  and  is  not  a  voting  member 
or  the  chair  of  the  audit  committee:  and 

(3)  Neither  the  member  nor  the 
affiliate  is  an  executive  officer  of  the 
foreign  private  issuer. 

(E)  An  audit  committee  member  of  a 
foreign  private  issuer  may  be  exempt 
from  the  requirements  of  paragraph 
(b)(l)(ii)(BI  of  this  section  if  that 
member  meets  the  following 
requirements: 

(1)  The  member  is  a  representative  or 
designee  of  a  foreign  government  or 
foreign  governmental  entity  that  is  an 
affiliate  of  the  foreign  private  issuer; 
and 

(21  The  member  is  not  an  executive 
officer  of  the  foreign  private  issuer. 

(F)  In  addition  to  paragraphs 
(bj(l)(ivl(A)  through  (El  of  this  section, 
the  Commission  may  exempt  from  the 
requirements  of  paragraphs  (b)(lj(iij  or 
(bJdKiii)  of  this  section  a  particular 
relationship  with  respect  to  audit 
committee  members,  as  the  Commission 
determines  appropriate  in  light  of  the 
circumstances. 

(2j  Responsibilities  relating  to 
registered  public  accounting  firms.  The 
audit  committee  of  each  listed  issuer,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  must  be  directly  responsible 
for  the  appointment,  compensation, 
retention  and  oversight  of  the  work  of 
any  registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 
reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  listed  issuer,  and  each  such 
registered  public  accounting  firm  must 
report  directly  to  the  audit  committee. 

(3)  Complaints.  Each  audit  committee 
must  establish  procedures  for: 


(i)  The  receipt,  retention,  and 
treatment  of  complaints  received  bv  the 
listed  issuer  regarding  accounting, 
internal  accounting  controls,  or  auditing 
matters:  and 

(ii)  The  confidential,  anonymious 
submission  by  employees  of  the  listed 
issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters. 

14)  Authority  to  engage  advisers.  Each 
audit  committee  must  have  the 
authority  to  engage  independent 
counsel  and  other  advisers,  as  it 
determines  necessar}'  to  carry  out  its 
duties. 

(51  Funding.  Each  listed  issuer  must 
provide  for  appropriate  funding,  as 
determined  by  the  audit  committee,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  for  payment  of: 

(i)  Compensation  to  any  registered 
public  accounting  firm  engaged  for  the 
purpose  of  preparing  or  issuing  an  audit 
report  or  performing  other  audit,  review 
or  attest  ser\ices  for  the  listed  issuer: 

(ii)  Compensation  to  any  advisers 
employed  by  the  audit  committee  under 
paragraph  (bjl4)  of  this  section:  and 

(Hi)  Ordinary  administrative  expenses 
of  the  audit  committee  that  are 
necessary  or  appropriate  in  carr\'ing  out 
its  duties. 

(c)  General  exemptions. 

(1)  At  any  time  when  an  issuer  has  a 
class  of  securities  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  this  section,  the  listing 
of  other  classes  of  securities  of  the  listed 
issuer  on  a  national  securities  exchange 
or  national  securities  association  is  not 
subject  to  the  requirements  of  this 
section. 

(2)  At  any  time  when  an  issuer  has  a 
class  of  common  equity  securities  (or 
similar  securities)  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  this  section,  the  listing 
of  classes  of  securities  of  a  direct  or 
indirect  consolidated  subsidiary  or  an  at 
least  50%  beneficially  owned  subsidiary 
of  the  issuer  (except  classes  of  equity 
securities,  other  than  non-convertible, 
non-participating  preferred  securities,  of 
such  subsidiary)  is  not  subject  io  the 
requirements  of  this  section. 

(3)  The  listing  of  securities  of  a  foreign 
private  issuer  is  not  subject  to  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(5l  of  this  section  if  the 
foreign  private  issuer  meets  the 
following  requirements: 

(i)  The  foreign  private  issuer  has  a 
board  of  auditors  (or  similar  body),  or 
has  statutory  auditors,  established  and 
selected  pursuant  to  home  country  legal 
or  listing  provisions  expressly  requiring 
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or  permitting  such  a  board  or  similar 
body: 

(HI  The  board  or  body,  or  statutory 
auditors  is  required  under  home  country' 
legal  or  listing  requirements  to  be  either: 

(A)  Separate  from  the  board  of 
directors:  or 

(Bj  Composed  of  one  or  more 
members  of  the  board  of  directors  and 
one  or  more  members  that  are  not  also 
members  of  the  board  of  directors: 

I  mi  The  board  or  body,  or  statutory 
auditors,  are  not  elected  by 
management  of  such  issuer  and  no 
executive  officer  of  the  foreign  private 
issuer  is  a  member  of  such  board  or 
body,  or  statutory  auditors; 

(iv)  Home  countr\-  legal  or  listing 
provisions  set  forth  or  provide  for 
standards  for  the  independence  of  such 
board  or  body,  or  statutory  auditors, 
from  the  foreign  private  issuer  or  the 
management  of  such  issuer: 

fvl  Such  board  or  body,  or  statutory^ 
auditors,  in  accordance  with  any 
applicable  home  country-  legal  or  listing 
requirements  or  the  issuer's  governing 
documents,  are  responsible,  to  the 
extent  permitted  by  law,  for  the 
appointment,  retention  and  oversight  of 
the  work  nt_  anv  registered  public 
accounting  firm  engaged  (including,  to 
the  extent  permitted  by  law,  the 
resolution  of  disagreements  between 
management  and  the  auditor  regarding 
financial  reportingi  for  the  purpose  of 
preparing  or  issuing  an  audit  report  or 
performing  other  audit,  review  or  attest 
services  for  the  issuer:  and 

(vil  The  audit  committee  requirements 
of  paragraphs  (b)(3l.  (bl(4)  and  (bl(5j  of 
this  section  apply  to  such  board  or 
body,  or  statutory  auditors,  to  the  extent 
permitted  by  law. 

(41  The  listing  of  a  securitv  futures 
product  cleared  by  a  clearing  agencv 
that  is  registered  pursuant  to  section 
17A  of  the  Act  (15  L'.S.C.  78q-l)  or  that 
is  exempt  from  the  registration 
requirements  of  section  17  A  pursuant  to 
paragraph  lbl(7)(AI  of  such  section  is 
not  subject  to  the  requirements  of  this 
section. 

(5)  The  listing  of  a  standardized 
option,  as  defined  in  §240.9b-Ua)(4j. 
issued  by  a  clearing  agency  that  is 
registered  pursuant  to  section  17 A  of  the 
Act  1 15  L'.S.C.  78q-lj  is  not  subject  to 
the  requirements  of  this  section. 

(61  The  listing  of  securities  of  the 
following  listed  issuers  are  not  subject  to 
the  requirements  of  this  section: 

(i)  Asset-Backed  Issuers  las  defined  in 
§240.13a-14(gj  and  §240.15d-14(g)): 

(Hi  Unit  investment  trusts  las  defined 
in  15  use.  80a-4l2ll:  and 

(iiil  Foreign  governments  (as  defined 
in  §240.3b-4(aj). 


(71  The  listing  of  securities  of  a  listed 
issuer  is  not  subject  to  the  requirements 
of  this  section  if: 

ai  The  listed  issuer,  as  rejected  in  the 
applicable  listing  application,  is 
organized  as  a  trust  or  other 
unincorporated  association  that  does 
not  have  a  hoard  of  directors  or  persons 
acting  in  a  similar  capacity;  and 

(iij  The  activities  of  the  listed  issuer 
that  is  described  in  paragraph  (cj(7)(ij  of 
this  section  are  limited  to  passively 
owning  or  holding  (as  well  as 
administering  and  distributing  amounts 
in  respect  ofl  securities,  rights,  collateral 
or  other  assets  on  behalf  of  or  for  the 
benefit  of  the  holders  of  the  listed 
securities. 

(d)  Disclosure.  Any  listed  issuer 
availing  itself  of  an  exemption  from  the 
independence  standards  contained  in 
paragraph  (bl(l}(ivj  of  this  section 
(except  paragraph  (bl(ll(ivl(Bj  of  this 
section),  the  general  exemption 
contained  in  paragraph  (cj(3)  of  this 
section  or  the  last  sentence  of  paragraph 
(al(3j  of  this  section,  must: 

(1)  Disclose  its  reliance  on  the 
exemption  and  its  assessment  of 
whether,  and  if  so,  how,  such  reliance 
would  materially  adversely  affect  the 
ability  of  the  audit  committee  to  act 
independently  and  to  satisfy  the  other 
requirements  of  this  section  in  any 
proxy  or  information  statement  for  a 
meeting  of  shareholders  at  which 
directors  are  elected  that  is  filed  with 
the  Commission  pursuant  to  the 
requirements  of  section  14  of  the  Act  (15 
U.S.C.  78n):  and 

(2)  Disclose  the  information  specified 
in  paragraph  (d)(1)  of  this  section  in,  or 
incorporate  such  information  by 
reference  from  such  proxy  or 
information  statement  filed  with  the 
Commission  into,  its  annual  report  filed 
with  the  Commission  pursuant  to  the 
requirements  of  section  13(a)  or  15(d)  of 
the  Act  (15  U.S.C.  78m(a)  or  78o(d)). 

(el  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  have  the  same  meaning  as  in  the 
Act.  In  addition,  unless  the  context 
otherwise  requires,  the  following 
definitions  apply  for  purposes  of  this 
section: 

(l)(i)  The  term  affiliate  of,  or  a  person 
affiliated  with,  a  specified  person, 
means  a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
the  person  specified. 

(iij(A)  A  person  will  be  deemed  not  to 
be  in  control  of  a  specified  person  for 
purposes  of  this  section  if  the  person: 

(1)  Is  not  the  beneficial  owner,  directly 
or  indirectly,  of  more  than  10%  of  any 


class  of  voting  equity  securities  of  the 
specified  person:  and 

(21  Is  not  an  executive  officer  of  the 
specified  person. 

(Bl  Paragraph  lelll)(iil(AI  of  this 
section  only  creates  a  safe  harbor 
position  that  a  person  does  not  control 
a  specified  person.  The  existence  of  the 
safe  harbor  does  not  create  a 
presumption  in  any  wav  that  a  person 
exceeding  the  ownership  requirement  in 
paragraph  (e)ll KHKAIl  1 1  of  this  section 
controls  or  is  otherwise  an  affiliate  of  a 
specified  person. 

(Hi)  The  following  ivill  be  deemed  to 
be  affiliates: 

(A)  An  executive  officer  of  an  affiliate; 

(Bj  A  director  who  also  is  an 
employee  of  an  affiliate: 

(C)  A  general  partner  of  an  affiliate; 
and 

(D)  A  managing  member  of  an 
affiliate. 

(iv)  For  purposes  of  paragraph  (e)(l)(i) 
of  this  section,  dual  holding  companies 
will  not  be  deemed  to  be  affiliates  of  or 
persons  affiliated  with  each  other  by 
virtue  of  their  dual  holding  companv 
arrangements  with  each  other,  including 
where  directors  of  one  dual  holding 
company  are  also  directors  of  the  other 
dual  holding  company,  or  where 
directors  of  one  or  both  dual  holding 
companies  are  also  directors  of  the 
businesses  jointly  controlled,  directly  or 
indirectly,  by  the  dual  holding 
companies  (and.  in  each  case,  receive 
only  ordinary-course  compensation  for 
serving  as  a  member  of  the  board  of 
directors,  audit  committee  or  any  other 
board  committee  of  the  dual  holding 
companies  or  any  entity  that  is  jointly 
controlled,  directly  or  indirectly,  by  the 
dual  holding  companies). 

(2)  In  the  case  of  foreign  private 
issuers  with  a  two-tier  board  system,  the 
term  board  of  directors  means  the 
supervisory  or  non-management  board. 

(31  In  the  case  of  a  listed  issuer  that 
is  a  limited  partnership  or  limited 
liability  company  where  such  entity 
does  not  have  a  board  of  directors  or 
equivalent  body,  the  term  board  of 
directors  means  the  board  of  directors  of 
the  managing  general  partner,  managing 
member  or  equivalent  bodv. 

(4l  The  term  control  (including  the 
terms  controlling,  controlled  bv  and 
under  common  control  with)  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 

(51  The  term  dual  holding  companies 
means  two  foreign  private  issuers  that: 

(i)  Are  organized  in  different  national 
jurisdictions: 
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(iij  Collectively  own  and  supenise  the 
manrigement  of  one  or  more  businesses 
which  are  conducted  as  a  single 
economic  enterprise:  and 

mil  Do  not  conduct  any  business 
other  than  collectively  owning  and 
super\-ising  such  businesses  and 
activities  reasonably  incidental  thereto. 

161  The  term  executive  officer  has  the 
meaning  set  forth  in  §  240.3b-7. 

(7)  The  term  foreign  private  issuer  has 
the  meaning  set  forth  in  §  240.3b-4(c). 

181  The  term  indirect  acceptance  bv  a 
member  of  an  audit  committee  of  any 
consulting,  advisory  or  other 
compensatory  fee  includes  acceptance 
of  such  u  fee  by  a  spouse,  a  minor  child 
or  stepchild  or  a  child  or  stepchild 
sharing  a  home  with  the  member  or  bv 
an  entity  in  which  such  member  is  a 
partner,  member,  an  officer  such  as  a 
managing  director  occupying  a 
comparable  position  or  executive 
officer,  or  occupies  a  similar  position 
fexcept  limited  partners,  non-managing 
members  and  those  occupying  similar 
positions  who,  in  each  case,  have  no 
active  role  in  providing  services  to  the 
entity!  and  which  provides  accounting, 
consulting,  legal,  investment  banking  or 
financial  advisory  services  to  the  issuer 
or  any  subsidiary  of  the  issuer. 

(91  The  terms  listed  and  listing  refer 
to  securities  listed  on  a  national 
securities  exchange  or  listed  in  an 
automated  inter-dealer  quotation 
system  of  a  national  securities 
association  or  to  issuers  of  such 
securities. 

Instructions  to  §240.10A-3. 

1.  The  requirements  in  paragraphs 
lb)(2)  through  (b)(5),  (c)(3j(v)  and 
(c)(3)(vij  of  this  section  do  not  conflict 
with,  and  do  not  affect  the  application 
of,  any  requirement  or  ability  under  a 
listed  issuer's  governing  law  or 
documents  or  other  home  country  legal 
nr  listing  provisions  that  requires  or 
permits  shareholders  to  ultimately  vote 
on,  approve  or  ratify  such  requirements. 
The  requirements  instead  relate  to  the 
assignment  of  responsibilitv  as  between 
the  audit  committee  and  management. 
In  such  an  instance,  however,  if  the 
listed  issuer  provides  a  recommendation 
or  nomination  regarding  such 
responsibilities  to  shareholders,  the 
audit  committee  oflhe  listed  issuer,  or 
body  performing  similar  functions,  must 
be  responsible  for  making  the 
recommendation  or  nomination. 

2.  The  requirements  in  paragraphs 
(b)(2)  through  (b)(5),  (cj(3)(v),  (c)(3)(vi) 
and  Instruction  1  of  this  section  do  not 
conflict  with  any  legal  or  listing 
requirement  in  a  listed  issuer's  home 
jurisdiction  that  prohibits  the  full  board 
of  directors  from  delegating  such 


responsibilities  to  the  listed  issuer's 
audit  committee  or  limits  the  degree  of 
such  delegation.  In  that  case,  the  audit 
committee,  or  body  performing  similar 
functions,  must  be  granted  such 
responsibilities,  which  can  include 
advisory  powers,  with  respect  to  such 
matters  to  the  extent  permitted  bv  law, 
including  submitting  nominations  or 
recommendations  to  the  full  board. 

3.  The  requirements  in  paragraphs 
(b)(2)  through  (b)(5),  (c)(3)(v)  and 
(cj(3)(vi)  of  this  section  do  not  conflict 
with  any  legal  or  listing  requirement  in 
a  listed  issuer's  home  jurisdiction  that 
vests  such  responsibilities  with  a 
government  entity  or  tribunal.  In  that 
case,  the  audit  committee,  or  bodv 
performing  similar  functions,  must  be 
granted  such  responsibilities,  which  can 
include  advisory  powers,  with  respect  to 
such  matters  to  the  extent  permitted  by 
law. 

4.  For  purposes  of  this  section,  the 
determination  of  a  person's  beneficial 
ownership  must  be  made  in  accordance 
with  §240.13d-3. 

Sec.  804,  Board  Nominations 

(a)  Each  listed  company  (except  for  a 
controlled  company  as  defined  in 
Commentary  .01  to  Section  121)  must 
obtain  approval  of  Board  of  Director 
nominations  either  by  a  Nominating 
Committee  comprised  solely  of 
independent  directors  or  by  a  majority 
of  the  independent  directors. 

(b)  Notwithstanding  paragraph  (al 
above,  if  the  Nominating  Committee  is 
comprised  of  at  least  three  members, 
one  director  who  is  not  indepertdent  as 
defined  in  section  121  A,  and  is  not  a 
current  officer  or  employee  or  an 
immediate  family  member  of  such 
person,  may  be  appointed  to  the 
Nominating  Committee,  if  the  board, 
under  exceptional  and  limited 
circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  company  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  meeting  proxy 
statement  (or  in  its  next  annual  report 
on  SEC  Form  10-K  or  equivalent  if  the 
issuer  does  not  file  an  annual  proxy 
statement)  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  that 
determination.  A  director  appointed  to 
the  Nominating  Committee  pursuant  to 
this  exception  may  not  serve  for  in 
excess  of  two  years. 

(c)  Notwithstanding  paragraph  (a) 
above,  if  the  Nominating  Committee  is 
comprised  of  at  least  three  members, 
and  if  the  exception  described  in 
paragraph  (b)  above  is  not  relied  upon, 
one  director  who  owns  20%  or  more  of 


the  company's  common  stock  or  voting 
power  outstanding,  and  is  not 
independent  as  defined  in  section  121 A 
because  that  director  is  also  an  officer, 
may  be  appointed  to  the  Nominating 
Committee  if  the  board  determines  that 
such  individual's  membership  on  the 
committee  is  required  by  the  best 
interests  of  the  company  and  its 
shareholders,  and  the  hoard  discloses, 
in  the  next  proxy  statement  subsequent 
to  such  determination  (or  in  its  next 
annual  report  on  SEC  Form  W-K  or 
equivalent  if  the  issuer  does  not  file  an 
annual  proxy  statem.ent).  the  nature  of 
the  relationship  and  the  reasons  for  the 
determination. 

*  *  *  Commentary 

.01     If  a  company  is  legally  required 
by  contract  or  othen\'ise  to  provide  third 
parties  with  the  ability  to  nominate  and/ 
or  appoint  directors  (e.g.,  preferred 
stock  rights  to  elect  directors  upon 
dividend  default,  shareholder 
agreements,  management  agreements), 
the  selection  and  nomination  of  such 
directors  is  not  subject  to  approval  by 
the  Nominating  Committee  or  a  majority 
of  in  depen  den  t  directors. 

Sec.  805,  Executive  Compensation 

(a)  Each  listed  company  (except  for  a 
controlled  company  as  defined  in 
Commentary  .01  to  section  121)  must 
obtain  approval  of  its  Chief  Executive 
Officer's  compensation  either  by  a 
Compensation  Committee  composed  of 
independent  directors  or  by  a  majority 
of  the  independent  directors  on  its 
Board  of  Directors.  The  Chief  Executive 
Officer,  in  consultation  with  such 
Compensation  Committee,  or  a  majorit\' 
of  the  independent  directors  on  the 
company's  Board  of  Directors,  as 
applicable,  shall  recommend  to  the 
Board  of  Directors  for  its  approval 
compensation  for  other  officers  (see 
Commentary  .04  to  section  121). 

(b)  Notwithstanding  paragraph  (a) 
above,  if  the  Compensation  Committee 
is  comprised  of  at  least  three  members, 
one  director  who  is  not  independent  as 
defined  in  section  121  A.  and  is  not  a 
current  officer  or  employee  or  an 
immediate  family  member  of  such 
person,  may  be  appointed  to  the 
Compensation  Committee,  if  the  board, 
under  exceptional  and  limited 
circumstances,  determines  that 
membership  on  the  committee  bv  the 
individual  is  required  by  the  best 
interests  of  the  company  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  meeting  proxy 
statement  (or  in  its  next  annual  report 
on  SEC  Form  10-K  or  equivalent  if  the 
issuer  does  not  file  an  annual  proxy 
statement)  subsequent  to  such 
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determination,  the  nature  of  the 

relationship  and  the  reasons  for  that 
determination.  A  director  appointed  to 
the  Compensation  Committee  pursuant 
to  this  exception  may  not  serve  for  in 
excess  of  two  years. 

*  *   *  Commentary 

.01     The  requirement  to  obtain 
approval  of  either  the  Compensation 
Committee  or  a  majority  of  the 
independent  directors  does  not  preclude 
a  company  from  seeking  board 
ratification  or  approval  as  mav  be 
required  to  compiv  with  applicable  tax 
or  State  corporate  laws. 

Sec.  806,  Stock  Option  Plans 

See  Section  711. 

Sec.  607,  Code  of  Conduct  and  Ethics 

Each  company  shall  adopt  a  Code  of 
Conduct  and  Ethics,  applicable  to  all 
directors,  officers,  and  employees. 
which  also  complies  with  the  definition 
of  a  "code  of  ethics"  as  set  forth  in  item 
406  of  SEC  Regulation  S-Klor  item  406 
of  SEC  Regulation  S-B  with  respect  to  a 
company  which  files  reports  under  SEC 
Regulation  S-Bj. 

*  *   *  Commentary 

.01      While  each  company  should 
determine  the  appropriate  standards 
and  guidelines  for  inclusion  in  its  Code, 
all  Codes  must  promote  honest  and 
ethical  conduct,  including  the  ethical 
handling  of  actual  or  apparent  conflicts 
of  interest  between  personal  and 
professional  relationships;  full,  fair, 
accurate,  timely,  and  understandable 
disclosure  in  periodic  reports  and 
documents  required  to  be  filed  by  the 
company:  compliance  with  applicable 
Exchange  and  governmental  rules  and 
regulations:  prompt  internal  reporting  of 
violations  of  the  Code  to  an  appropriate 
person  or  persons  identified  in  the  Code: 
and  accountability  for  adherence  to  the 
Code. 

Sec.  808.  Foreign  Companies 
See  Section  110. 

Sec.  1009,  Continued  Listing  Evaluation 
and  FoUow-Up 

(a)  The  following  procedures  shall  be 
applied  by  the  Exchange  staff  to 
companies  identified  as  being  below  the 
Exchange's  continued  listing  policies 
and  standards.  Notwithstanding  such 
procedures,  when  [the  Exchange  staff 
deems  it]  necessary  or  appropriate: 

HI  The  Exchange  staff  may  issue  a 
Warning  Letter  to  a  company  with 
respect  to  a  minor  violation  of  the 
Exchange's  corporate  governance  or 
shareholder  protection  requirements 
(other  than  violations  of  the 


requirements  pursuant  to  Rule  lOA-3 
under  the  Securities  Exchange  Act  of 
1934):  or 

(iij  For  the  protection  of  investors,  the 
Exchange  may  immediately  suspend 
trading  in  any  security,  and  make 
application  to  the  SEC  to  delist  the 
security  [trading  in  any  security  can  be 
suspended  immediately,  and 
application  made  to  the  SEC  to  delist 
the  security). 

(b)  through  (i) — No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
c:omments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change        . 

1.  Purpose  T 

The  Exchange  is  proposing  to  adopt 
comprehensive  enhancements  to  the 
corporate  governance  requirements 
applicable  to  listed  companies  in  order 
to  promote  accountability,  transparency 
and  integrit>'  by  such  companies.  The 
proposal  encompasses  significant 
changes  to  the  following:  board  of 
director  composition  and  independence 
standards,  audit  committee  composition 
and  authority,  compensation  and 
nominating  committees,  and  ethics  and 
disclosure  obligations.^ 

Increased  Board  Independence 

Most  listed  companies  would  be 
required  to  have  a  board  of  directors 
comprised  of  a  majority  of  independent 
directors.  In  addition,  the  definition  of 
"independent"  would  be  tightened. 
Each  listed  company's  board  of  directors 
would  be  required  to  affirmatively 
determine  that  an  independent  director 
has  no  material  relationship  with  the 
company  that  would  interfere  with  the 


^The  Commission  notes  that  the  Amex  has 
committed  to  Consider  appropriate  revisions  to  Us 
proposed  rule  change  to  achieve  consistency  with 
corporate  governance  listing  standards  approved  by 
the  Commissioln  for  other  SROs.  Telephone 
conference  betiveen  Claudia  Corwley,  Vice 
President,  Listing  Qualitifcation,  Amex,  and  Nancy 
|.  SanoMf.  Assistant  Director,  Division  of  Market 
Regulation,  Cornmision,  on  October  27,  2003. 


exercise  of  independent  judgment. 
However,  certain  specified  relationships 
would  preclude  a  board  finding  of 
independence.  The  current  rules  already 
specify  certain  of  these  relationships 
and  the  proposed  changes  would 
expand  and  clarify  the  tvpes  of 
relationships  included  in  this  category. 
Finally,  independent  directors  serving 
on  the  audit  committee  would  be 
subject  to  heightened  requirements 
mandated  by  SEC  Rule  lOA-3,  as 
described  later. 

Pursuant  to  the  proposed  rule  change, 
the  following  individuals  would  not 
qualify  as  independent  directors: 

•  Current  officers  and  employees  of 
the  company  or  its  subsidiaries. 

•  An  individual  who  is  or  was 
employed  by  the  company  or  any  parent 
or  subsidiary  of  the  company  during  the 
past  three  years. 

•  An  individual  who  accepts  (or 
whose  immediate  family  member  T' 
accepts)  any  payment  from  the  company 
(or  any  parent  or  subsidiary  of  the 
company)  in  excess  of  360,000  during 
the  current  or  previous  fiscal  year. 
Compensation  for  board  service, 
payments  arising  solely  from 
investments  in  the  company's  securities, 
compensation  paid  to  an  immediate 
family  member  who  is  a  non-executive 
officer  employee  of  the  company  (or  any 
parent  or  subsidiary  of  the  company),  or 
benefits  under  a  tax-qualified  retirement 
plan  or  non-discretionary  compensation 
will  not  be  included  in  the  S60.000. 

•  An  individual  who  is  a  partner, 
controlling  shareholder  or  executive 
officer  of  any  organization  to  which  or 
from  which  the  company  made  or 
received  payments  that  exceed  five 
percent  of  the  recipient's  consolidated 
gross  revenues  or  $200,000  (whichever 
is  more)  in  any  of  the  most  recent  three 
fiscal  years. 

•  An  individual  who  is  an  immediate 
family  member  of  an  individual  who  is 
or  has  been  employed  by  the  company 
(or  any  parent  or  subsidiary  of  the 
company)  as  an  executive  officer  during 
any  of  the  past  three  vears. 

•  An  individual  who  is  an  executive 
officer  of  another  entity  where  any  of 
the  listed  company's  executive  officers 
serve  on  the  compensation  committee. 

•  An  individual  who  is  or  was  a 
partner  or  employee  of  the  company's 
outside  auditor,  and  worked  on  the 
audit  engagement,  during  any  of  the 
past  three  fiscal  vears. 

In  view  of  the  significant  difficulties 
which  many  listed  companies  may  face 


'■The  definition  of  'immediate  family  member" 
would  be  expanded  to  inchnie  anyone  who  resides 
in  the  director  s  home  or  is  financially  dependent 
upon  the  director,  as  well  as  the  currently  specified 
family  relationships. 
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in  recruiting  enough  independent 
directors  to  maintain  a  board  with  a 
majority  of  independent  directors,  the 
three  year  "look  back"  periods 
contained  in  certain  of  the 
independence  requirements  would  be 
applied  prospectively  for  independent 
directors  who  are  not  members  of  the 
audit  committee.  Thus  for  the  first  three 
years  after  the  requirement  becomes 
effective,  the  applicable  "look  back" 
period  would  be  to  the  date  the 
requirement  to  have  a  board  comprised 
of  a  majority  of  independent  directors 
becomes  effective. 

Listed  companies  would  also  be 
required  to  hold  board  meetings  on  at 
least  a  quarterly  basis,  and  the 
independent  directors  serving  on  the 
hoard  would  be  required  to  meet  in 
executive  session  (i.e..  without  the 
presence  of  non-independent  directors) 
as  often  as  necessary  but  at  least  once 
a  year. 

Audit  Committers 

The  Exchange  is  proposing  to  adopt 

the  rule  changes  mandated  bv 
Commission  Rule  lOA-3  under  the  Act 
to  prohibit  the  listing  of  any  security  of 
an  issuer  that  is  not  in  complianc:e  with 
the  specified  minimum  audit  committee 
standards  with  respect  to  independence 
and  responsibilities.  These  standards 
would  be  incorporated  into  Sections  121 
and  803  of  the  Amex  Company  Guide. 
In  accordance  with  SEC  Rule  lOA-3,  a 
listed  company  would  be  required  to 
notif\-  the  Exchange  promptly  after  an 
executive  officer  of  the  company 
becomes  aware  of  any  material 
noncompliance  by  the  company,  and 
any  company  not  in  compliance  with 
the  specified  requirements  would  be 
afforded  an  opportunity  to  cure  any 
defects  thereof  in  accordance  with  the 
procedures  set  forth  in  Section  1009  and 
Part  12  of  the  Amex  Company  Guide.  In 
addition,  if  a  member  of  a  listed 
company's  audit  committee  ceases  to 
meet  the  heightened  audit  committee 
independence  requirements  for  reasons 
outside  the  member's  reasonable 
control,  with  notice  to  the  Exchange, 
that  person  would  be  permitted  to 
remain  an  audit  committee  member 
until  the  earlier  of  the  next  annual 
shareholders  meeting  or  one  vear  from 
the  occurrence  of  the  event  that  caused 
the  member  to  be  no  longer 
independent. 

Listed  companies  (other  than  small 
business  filers  as  discussed  below) 
would  continue  tcj  be  required  to 
maintain  an  audit  committee  of  at  least 
three  independent  directors.  However, 
each  director  would  now  be  required  to 
satisfy  both  the  general  Amex 
independence  standards  as  well  as  the 


heightened  standards  applicable  to 
audit  committee  members  as  mandated 
by  SEC  Rule  lOA-3.  In  addition,  the 
Exchange  would  continue  to  require 
that  each  member  of  the  audit 
committee  be  financially  literate  and 
that  one  member  be  financially 
sophisticated.  While  a  listed  company 
would  continue  to  be  able  to  appoint 
one  non-employee  director  to  the  audit 
committee  who  does  not  meet  the 
general  Amex  independence  definition, 
pursuant  to  the  "exceptional  and 
limited  circumstances"  exception."  the 
proposed  changes  would  permit  the 
director  in  question  to  ser\'e  on  the 
audit  committee  for  only  two  years,  and 
this  director  would  not  be  permitted  to 
not  chair  the  audit  committee.  Anyone 
appointed  pursuant  to  this  exception 
would,  of  course,  need  to  be  qualified  to 
serve  on  the  committee  under  the 
heightened  audit  committee 
independence  standards.  Additionally, 
the  audit  committee  responsibilities  and 
charter  requirements  would  be 
expanded  to  specif\'  that  the  audit 
committees  must  be  vested  with  all 
responsibilities  and  authority  required 
by  SECRule  lOA-3. 

Finally,  audit  committees  would  be 
required  to  hold  meetings  on  at  least  a 
quarterly  basis. 

Compensation  and  Nominating 
Committees 

The  proposed  rule  changes  would 
also  increase  the  role  of  independent 
directors  in  the  nomination  and 
compensation  decision-making  process. 
For  most  listed  companies,  board 
nominations  and  chief  executive  officer 
compensation  would  have  to  be 
approved  by  a  committee  composed 
entirely  of  independent  directors  or  by 
a  majority  of  the  independent  directors 
on  the  company's  board,  One  non- 
independent  director  would  be 
permitted  to  be  appointed  to  the 
compensation  committee  and/or  the 
nominating  committee  pursuant  to  the 
"exceptional  and  limited  circumstances 
exception  "  noted  above.  In  addition,  a 
director  who  is  not  independent  as  a 
result  of  being  an  officer  of  the  company 
but  who  owns  20%  or  more  of  the 
company's  stock  could  be  appointed  to 
the  nominating  committee  in  lieu  of 
utilizing  the  "exceptional  and  limited 
circumstances"  exception. 

Ethics  and  Disclosure 

The  proposed  changes  would  impose 
increased  ethics  and  disclosure 
requirements  in  a  number  of  respects. 
First,  all  Amex  employees  and  Floor 


members  would  be  prohibited  from 
ser\ing  on  the  board  of  directors  of  anv 
listed  company.  The  Exchange  believes 
that  this  prohibition  is  imperative  in 
order  to  avoid  even  the  appearance  of  a 
conflict  of  interest  that  could  potentially 
interfere  with  its  regulatory-  role  and 
responsibilities.  Second,  all  Amex  listed 
companies  would  be  required  to  adopt 
a  code  of  ethics  that  meets  the  definition 
of  a  "code  of  ethics"  under  the 
Sarbanes-Oxley  Act  of  2002. «  Third, 
listed  companies  would  be  required  to 
issue  a  press  release  disclosing  receipt 
of  an  audit  opinion  that  contains  a  going 
concern  qualification  from  the 
company's  outside  auditor,  as  well  as 
any  board  changes  and  vacancies.  And 
fourth,  as  discussed  below,  foreign 
issuers  that  elect  to  comply  with  certain 
home  country'  corporate  governance 
practices  in  lieu  of  Amex  requirements 
would  be  required  to  provide  disclosure 
thereof. 

Applicability 

The  new  corporate  governance  listing 
standards  would  apply  to  all  listed 
companies  with  the  exception  of  passive 
business  organizations  (such  as  royalty 
trusts)  and  derivatives  and  special 
purpose  securities  listed  pursuant  to 
Amex  Rules  1000.  lOOOA  and  1200  and 
Sections  106.  107  and  118B  of  the  Amex 
Company  Guide.  Because  of  the  nature 
and  structure  of  such  issuers,  the 
Exchange  does  not  believe  that  it  is 
necessary  or  appropriate  to  apply  the 
enhanced  corporate  governance 
requirements  to  them.  However,  issuers 
of  some  securities  would  be  required  to 
comply  with  Commission  Rule  lOA-3  to 
the  extent  required  of  them.  In  addition, 
the  following  types  of  issuers  would  be 
subject  to  limited  exceptions  as  follows: 

•  Controlled  Companies;  A  company 
in  which  over  50%  of  the  voting  power 
is  held  by  an  individual,  a  group  or 
another  company  would  not  be  required 
to  comply  with  the  requirement  to  have 
a  board  of  directors  comprised  of  a 
majority  of  independent  directors,  or 
with  the  compensation  and  nominating 
committee  requirements.  However,  a 
controlled  company  that  chooses  to  take 
advantage  of  any  or  all  of  these 
exceptions  would  be  required  to 
disclose  in  its  annual  meeting  proxy 
that  it  is  a  controlled  company  and  the 
basis  for  that  determination.  Controlled 
companies  would,  however,  be  subject 
to  all  other  corporate  governance 
requirements  including  those  pertaining 
to  audit  committees. 

•  Limited  Partnerships  and 
Companies  in  Bankruptcy:  Limited 


■  See  Section  12lB(2)(b)  of  the  Amex  Company 
Guide. 


«  Sep  Item  406  of  Regulation  S-K  and  Item  406 
of  Regulation  S-B. 
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partnershipN  and  companies  in 
bankruptcy  would  not  be  required  to 
comply  with  the  requirement  to  have  a 
board  of  directors  comprised  of  a 
majority  of  independent  directors,  or 
with  the  compensation  and  nominating 
committee  requirements. 

•  Closed-End  Management 
Companies:  These  issuers  would  be 
required  to  comply  with  the  Exchange's 
audit  committee  requirements  onlv  to 
the  extent  required  by  SEC  Rule  lOA- 
3.  Because  closed-end  management 
companies  are  subject  to  pervasive 
federal  regulation  relating,  to  among 
other  things,  their  management 
structure  and  governance,  the  Exchange 
does  not  believe  it  is  necessarv  or 
appropriate  to  apply  the  remaining 
corporate  governance  requirements  to 
such  issuers. 

•  Foreign  Issuers:  Foreign  listed 
companies  would  be  permitted  to 
comply  with  home  country  practices  as 
set  forth  in  Section  110  of  the  Amex 
Company  Guidf^.  to  the  extent  that  such 
practices  are  not  contrary  to  the  federal 
securities  laws.  However,  a  foreign 
issuer  would  be  required  to  provide 
English  language  disclosure  of  anv 
significant  ways  in  which  its  corporate 
governance  practices  differ  from  those 
followed  bv  domestic  companies 
pursuant  to  the  Exchange's  standards. 

•  Preferred  and  Debt  Listings: 
Companies  listing  only  preferred  or  debt 
securities  on  the  Exchange  would  have 
to  complv  only  with  the  Exchange's 
audit  committee  requirements  to  the 
extent  reouired  by  SEC  Rule  lOA-3. 

•  Small  Business  Filers:  The 
requirements  applicable  to  small 
business  filers  would  be  enhanced. 
Under  the  proposed  changes,  such   ' 
companies  would  be  subject  to  the  new 
corporate  governance  requirements, 
except  that  they  would  only  be  required 
to  have  a  board  of  directors  comprised 
of  at  least  50%  independent  directors 
and  an  audit  committee  of  at  least  two 
independent  directors.  Such  issuers 
would,  of  course,  be  required  to  comply 
with  SEC  Rule  lOA-3. 

The  proposed  changes  would  also 
authorize  the  Exchange  staff  to  issue  a 
public  warning  letter  to  a  listed 
company  for  a  minor  violation  of  the 
Exchange's  corporate  governance  and 
shareholder  protection  requirements. 
.\mex  rules  do  not  currenth'  provide  for 
any  sanction  other  than  delisting  for  a 
companv  that  has  violated  a  corporate 
governance  or  shareholder  protection 
requirement.  Because  delisting  is 
obviouslv  an  extreme  sanction  that  can 
be  detrimental  to  a  company's 
shareholders — the  intended 
beneficiaries  of  such  requirements — 
exchanges  often  do  not  have  an 


appropriate  approach  to  deal  with  these 
violations.  Accordingly,  the  proposed 
changes  would  authorize  Amex  staff  to 
issue  a  warning  letter  to  a  listed 
company  for  a  minor  corporate 
governance  violation.  Issuance  of  such 
letters  would  be  subject  to  appropriate 
due  process  {i.e..  the  staff  would  be 
required  to  advise  the  company  of  the 
apparent  violation  with  an  opportunity 
to  respond  prior  to  issuance  of  the 
warning  letter)  and  would  also  require 
public  disclosure  by  the  company  and 
correction  within  an  appropriate  time 
frame.  Flagrant  or  repeat  violations  may 
subject  the  company  to  delisting. 

Transition 


The  Exchange  believes  that  many 
listed  companies  would  face  significant 
obstacles  in  complying  with  the 
enhanced  board  composition 
requirements.  Therefore,  other  than  for 
the  audit  committee  requirements 
mandated  by  SEC  Rule  lOA-3,  the  new 
requirements,  which  require  changes  to 
board  and  committee  composition  and 
structure,  would  become  effective  two 
years  following  Commission  approval. 
However,  if  a  company  already  has  a 
staggered  board  in  place,  and  a  change 
is  required  with  respect  to  a  director 
whose  term  does  not  expire  during  the 
two-year  period,  the  company  would 
have  an  additional  year  to  fully  comply 
with  the  board  composition 
requirement.  Companies  listing  in 
connection  with  an  initial  public 
offering  or  transferring  from  another 
marketplace  that  does  not  have 
substantially  similar  standards  would  be 
required  to  comply  within  two  years  of 
listing.  Companies  transferring  from 
another  marketplace  which  does  have 
substantially  similar  standards  would  be 
given  at  least  as  long  as  any  transition 
period  afforded  by  that  marketplace  to 
comply. 

The  proposals  that  do  not  require 
changes  to  board  composition  would 
become  effective  six  months  following 
Commission  approval.  These  changes 
include  disclosure  requirements,  code 
of  ethics  requirements,  and  meeting 
requirements. 

The  public  warning  letter  provision 
and  the  prohibition  on  Amex  employees 
and  Floor  members  serving  on  listed 
company  boards  will  be  effective  upon 
SEC  approval. 

The  audit  committee  changes 
implementing  SEC  Rule  lOA-3  would 
become  operative  as  required,. on  July 
31,  2005  for  foreign  private  issuers  and 
small  business  filers,  and  for  all  other 
issuers  by  the  earlier  of  either  the 
issuer's  first  annual  shareholders 
meeting  aher  January  15,  2004  or 
October  31.  2004. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act  "  in 
general  and  furthers  the  objectives  of 
Section  6(b)(5)'"  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Specifically, 
the  Exchange  represents  that  the 
proposed  rule  change,  as  aniended,  is 
designed  to  increase  investor  protection 
by  promoting  accountability, 
transparency,  and  integrity  by  listed 
companies. 

B,  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  lany  burden  on  competition. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  receive  anv 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  as  amended,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments  " 

Interested  persons  are  invited  to  ,. 

submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  The  Commission  is  also 


''15li.S.t;.  78f(b). 
"■15U.S.C.  78f(b)l5). 
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interested  in  commenters'  views  on 

whether  it  i.s  appropriate  fo  permit  small 
business  filers  to  maintain  a  Board 
comprised  of  at  least  50  percent 
independent  directors,  rather  than  a 
nia|ority  of  independent  directors,  and 
to  have  an  audit  committee  comprised 
of  only  two  independent  directors. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington.  DC  20549-0609   Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  .Amex. 

All  submissions  should  refer  to  the 
File  No.  SR-Amex-2003-65  and  should 
be  submitted  by  November  21.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.' ' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc  0,3-27460  Filed  10-30-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48665:  File  No.  SR-Amex- 
2003-85] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Adoption  of  a  per  Contract 
Licensing  Fee  for  Transactions  in 
Options  on  iShares  Lehman  U.S. 
Aggregate  Bond  Fund  (AGG) 

October  20.  200:j. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  19v34 
("Act"),'  and  Rule  19b-^  -'  thereunder, 
notice  is  hereby  given  that  on  October 
1.  2003.  the  American  Stock  Exchange 
LLC  ("Exchange"  or  "Amex")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"]  the 
proposed  rule  change  as  described  in 


Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  amend  its-options 
fee  schedule  by  adopting  a  per  contract 
license  fee  in  connection  with  specialist 
and  registered  options  traders  ("ROTs") 
transactions  in  options  on  iShares 
Lehman  U.S.  Aggregate  Bond  Fund 
(AGG).* 

The  text  of  the  proposed  rule  change 
is  available  at  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  entered  into 
numerous  agreements  with  issuers  and 
owners  of  indexes  for  the  purpose  of 
trading  options  on  certain  exchange- 
traded  funds  ("ETFs").  Many 
agreements  require  the  Exchange  to  pay 
a  significant  licensing  fee  to  issuers  or 
index  owners  as  a  condition  to  the 
listing  and  trading  of  these  ETF  options 
that  may  not  be  reimbursed.  In  an  effort 
to  recoup  the  costs  associated  with 
index  licenses,  the  Exchange  has 
previously  established  a  per  contract 
licensing  fee  for  specialists  and  ROTs 
that  is  collected  on  every  transaction  in 
designated  products  in  which  a 
specialist  or  a  ROT  is  a  party.  The 
licensing  fee  currently  imposed  on 
speciabsts  and  ROTs  is  as  follows:  (1) 
SO. 10  per  contract  side  for  options  on 
the  Nasdaq- 100  Index  Tracking  Stock 


iQQQJ,  the  Nasdaq-100  Index  (NDX), 
the  Mini-NDX  (MNX).  the  iShares 
Goldman  Sachs  Corporate  Bond  Fund 
(LQD).  the  iShares  Lehman  1-3  Year 
Treasurv^  Bond  Fund  (SHY).  iShares 
Lehman  7-10  Year  Treasury  Bond  Fund 
(lEF),  and  iShares  Lehman  20-i-  Year 
Treasury  Bond  Fund  (TLT):  f2)  SO. 09 
per  contract  side  for  options  on  the 
iShares  Cohen  &  Steers  Realtv  Majors 
Index  Fund  (IGF):  and  (3)  $0.05  per 
contract  side  for  options  on  the  S&P  100 
iShares  (OEF).'' 

The  purpose  of  the  proposed  fee  is  for 
the  Exchange  to  recoup  its  costs  in 
connection  with  the  index  license  fee 
for  the  trading  of  options  on  the  iShares 
Lehman  U.S.  Aggregate  Bond  Fund.  The 
proposed  licensing  fee  will  be  collected 
on  every  option  transaction  of  the 
iShares  Lehman  U.S.  Aggregate  Bond 
Fund  in  which  the  specialist  or  ROT  is 
a  party.  The  Exchange  proposes  to 
charge  SO.  10  per  contract  side  for 
options  on  the  iShares  Lehman  U.S. 
Aggregate  Bond  Fund.  Accordingly,  the 
Exchange  believes  that  requiring  the 
payment  of  a  per  contract  licensing  fee 
by  those  specialists  units  and  ROTs  that 
are  the  beneficiaries  of  the  Exchange's 
index  license  agreements  is  justified  and 
consistent  with  the  rules  of  the 
Exchange  and  the  Act.  In  addition,  the 
Exchange  believes  that  passing  the 
license  fee  (on  a  per  contract  basis) 
along  to  the  specialist(s)  allocated  to 
options  on  the  iShares  Lehman  U.S. 
Aggregate  Bond  Fund  and  the  ROTs 
trading  such  product,  is  efficient  and 
consistent  with  the  intent  of  the 
Exchange  to  pass  on  its  non-reimbursed 
costs  to  those  market  participants  that 
are  the  beneficiaries. 

Amex  notes  that  in  recent  years  it  has 
increased  a  number  of  member  fees  to 
better  align  Exchange  fees  with  the 
actual  cost  of  delivering  ser\'ices  and 
reduce  Exchange  subsidies  of  such 
services. ">  Amex  believes  that 
implementation  of  this  proposal  is 
consistent  with  the  reduction  and/or 
elimination  of  these  subsidies. 

The  Exchange  asserts  that  the 
proposed  license  fee  will  provide 
additional  revenue  for  the  purpose  of 
recouping  Amex's  costs  associated  with 
the  trading  of  options  on  the  iShares 
Lehman  U.S.  Aggregate  Bond  Fund.  In 
addition.  Amex  believes  that  this  fee 


"17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-l. 


'The  Commission  notes  that  Amex  is  also 
deleting  reference  in  its  Options  Fee  Schedule  to  an 
expired  three-month  pilot  program  that  reduced 
specialist  and  ROT  transaction  fees  for  equity  and 
QQQ  options.  See  Securities  Exchange  Act  Release 
No.  48111  (June  30.  2003).  68  FR  40726  ((uly  8. 
2003), 


■*  See  Securities  Exchange  Act  Release  Nos.  45163 
(December  18.  2001).  66  FR  66958  (December  27. 
2001),  47432  (March  3,  2003),  68  FR  11420  (March 
10,  2003).  47431  (March  3.  2003).  68  FR  11882 
(March  12.  2003).  and  47956  (Mav  30.  2003).  68  FR 
34687  dune  10.  2003). 

^  See  Securities  Exchange  Act  Release  Nos.  45360 
(January  29,  2002),  67  FR  5626  (Februarv  6.  2002). 
and  44286  (May  9.  2001).  66  FR  27187  (May  16. 
2001). 
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will  hflp  til  allocate  to  those  specialists 
and  ROTs  transacting  in  options  on  the 
iShares  Lehman  U.S.  Aggregate  Bond 
Fund,  a  fair  share  of  the  related  costs  of 
offering  such  options.  Accordingly,  the 
Exi  hange  believes  that  the  proposed  fee 
is  reasonable. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act."  in  general,  and  with  Section 
fi(b)(4)  of  the  Act,"  in  particular,  in  that 
it  is  designed  to  [jrovide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulnton'  Organization's 
Stdtempnt  on  Burden  on  Competition 

.\mex  does  not  believe  that  the 
[MDposcd  rule  change  will  impose  any 
burden  on  competition. 

C.  Sf'lf-Regulaton.-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chiuige  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  toregoing  proposed  rule  change 
h.is  hecoriie  effective  pursuant  to 
Section  19{b)(3)(A)(ii)  of  the  Act  "and 
subparagraph  (f)(2)  of  Rule  19b-4" 
thereunder,  because  it  establishes  or 
changes  a  due,  fee.  or  other  charge. 

At  anv  time  within  HO  days  of  October 
1 .  20(),'5,  the  Commission  may 
summarily  abrogate  such  ride  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'" 

r\'.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  4.50  Fifth  Street,  N\V.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


■  n  I    St.    7Hf. 

•  15  V.S.C.  78f(b)(4). 

MSU.S.C.  78s(b)(3)(A)(ii). 

«17CFR24n.l9t)-4(f)(2). 

'"See  15  U.S.C.  78s(b)(3)(C). 


change  that  are  filed  with  the 
Commission,  and  all  written   - 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2003-85  and  should  be  submitted 
by  November  21,  2003. 

For  the  Conimission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secrela/y. 
IKR  D()(  .  n:i-274R2  Filed  10-.30-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48702:  File  No.  SR-CBOE- 

2003-36]) 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Adopt  a  New  Rule  Relating  to 
Trading  Crowd  Space  Dispute 
Resolution  Procedures 

Uctober  27.  ZWJ. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
20,  2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulaton,'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  new 
CBOE  Rule  24.21,  "Index  Crowd  Space 
Dispute  Resolution  Procedures,"  which 
establishes  guidelines  and  procedures 
for  resolving  disputes  between  members 
over  the  right  to  occupy  a  particular 
space  in  an  index  option  trading  crowd. 
In  addition,  the  CBOE  proposes  to  revise 


"  17CFR20<).30-3(a)(12). 
'15  U.S.C,  7es(b)(l). 
M7CFR24lll9b-4. 


its  fee  schedule  to  include  a  proposed 
trading  crowd  dispute  resolution  fee. 

The  text  of  new  CBOE  Rule  24,21.  and 
the  revised  fee  schedule,  appear  below. 
Proposed  new  language  is  italicized. 
***** 

Chicago  Board  Options  Exchange, 
Incorporated 

Rules 

CHAPTER  XXIV 
Index  Options 


Index  Crowd  Space  Dispute  Resolution 
Procedures 

Rule  24.21 

This  Rule  applies  onlv  to  members 
who  trade  OEX.  SPX.  DJX  and  DIA 
options  on  the  floor  of  the  Exchange,  or 
who  trade  any  other  index  option  not 
located  at  a  station  shared  with  equity 
options  as  determined  by  the 
appropriate  Floor  Procedure  Committee. 

(a)  Crowd  Space  Disputes  Subject  to 
Resolution.  A  member  may  request  the 
assistance  of  the  Exchange  to  resolve  a 
dispute  over  the  ability  to  use  a  trading 
space  in  an  index  option  trading  crowd 
where  the  space  is  currently  being 
occupied  by  another  member,  or  where 
the  space  has  been  abandoned  or 
unoccupied,  and  more  than  one  member 
now  wish  to  trade  there. 

(b)  Requesting  the  Assistance  of  the 
Exchange.  A  member  shall  request  the 
assistance  of  the  Exch(mge  in  resolving 
a  crowd  space  dispute  bv  calling  the 
Office  of  the  Secretary  of  the  Exchange, 
which  shall  promptiv  refer  the  request 
in  writing  to  the  Chairman  of  the 
appropriate  Floor  Procedure  Committee 
that  governs  trading  in  the  trading 
station  ivhere  the  dispute  has  arisen 
(hereafter  "the  Chairman"!. 

(c)  Xlediation  by  the  Chairman.  When 
the  Chairman  receives  the  request  from 
the  Office  of  the  Secretar\'.  the 
Chairman  or  an  individual  designated 
by  the  Chairman  (hereafter  "the 
Chairman's  designee")  shall  attempt  to 
mediate  an  amicable  resolution  of  the 
dispute  among  the  members  involved. 
All  members  involved  in  the  dispute 
shall  cooperate  with  the  Chairman  or 
the  Chairman's  designee  in  his  efforts  to 
mediate. 

(d)  Temporary  Resolution.  If  the 
Chairman,  the  Chairman's  designee,  or 
two  Floor  Officials  determine  that  the 
maintenance  of  a  fair  and  orderly 
market  requires  an  immediate 
temporary  resolution  of  a  crowd  space 
dispute,  the  Chairman,  the  Chairman's 
designee,  or  tivo  Floor  Officials  in 
consultation  with  the  Chairman  or  the 
Chairman's  designee  mav instruct  the 
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parties  to  the  dispute  on  where  to  stand 
until  the  outcome  of  further  proceedings 
under  this  Rule.  This  temporar\' 
resolution  may  he  revised  by  the 
individualfs)  issuing  it.  but  is  otherwise 
not  subject  to  appeal. 

(e)  Hearing  Requests  and  Hearing  Fee. 
If  the  Chairman  or  the  Chairman's 
designee  is  unable  to  mediate  an 
amicable  resolution  of  the  dispute 
among  the  members  involved,  anv  of 
them  may  request  a  hearing  in  the 
dispute  by  completing  and  submitting  a 
Hearing  Request  form  to  the  Office  of 
the  Secretan,-  along  with  the  payment  of 
a  Hearing  Fee.  The  amount  of  the 
Hearing  Fee  shall  be  a  minimum  of  one 
thousand  dollars  (Si  .000)  per  member, 
and  may  be  greater  under  certain 
circumstances  set  forth  in  this 
subsection.  The  E.xchange  mav  increase 
the  Minimum  Hearing  Fee  periodicallv 
pursuant  to  Exchange  Rule  2.22  in  order 
to  maintain  the  hhnimum  Hearing  Fee 
at  a  level  that  the  Exchange  deems 
sufficient  to  encourage  amicable 
resolution  of  crowd  space  disputes. 
Upon  receipt  of  the  Hearing  Request 
form  and  Hearing  Fee.  the  Office,  of  the 
Secretary  shall  instruct  the  Exchange  to 
collect  the  appropriate  Hearing  Fee  from 
each  additional  party  to  the  dispute 
pursuant  to  Exchange  Rule  3.23.  For 
any  party  who  has  previously  been  a 
party  to  a  crowd  dispute  resolution 
hearing  within  the  past  twelve  months, 
the  Hearing  Fee  that  party  will  pav  for 
being  a  party  to  a  subsequent  hearing 
within  twelve  months  of  the  last  hearing 
will  be  twice  the  Hearing  Fee  that  partv 
paid  for  the  previous  hearing.  After  the 
hearing  on  the  dispute  is  held  and  all 
rights  of  appeal  are  exhausted,  only  the 
prevailing  party  in  the  dispute  shall 
obtain  a  refund  of  the  Hearing  Fee  from 
the  Exchange.  A  prevailing  party  who 
becomes  a  party  in  a  subsequent 
hearing  within  twelve  months  of  the 
hearing  in  which  he  prevailed  shall  not 
pay  a  higher  Hearing  Fee  because  of  the 
hearing  in  which  he  prevailed. 

(f)  Limitations  on  Hearing  Requests. 
So  member  may  request  a  hearing 
involving  the  same  parties  that 
participated  in  a  prior  hearing  unless 
the  requesting  member  makes  an 
adequate  preliminary  showing  in  his 
subsequent  hearing  request  that  new 
circumstances  warrant  another  hearing 
involving  the  same  parties,  based  upon 
the  Crowd  Dispute  Resolution 
Guidelines  contained  in  this  Rule.  The 
Chairman  shall  exercise  sole  and  final 
judgment  as  to  the  adequacy  of  this 
preliminan,'  showing. 

(g)  CSDR  Panel.  After  the  member 
submits  his  Hearing  Fee  to  the  Office  of 
the  Secretary,  the  Chairman  shall  select 
a  Crowd  Space  Dispute  Resolution 


Panel  ("Panel"}  composed  of  seven 
Exchange  members  to  hear  and  resolve 
the  dispute.  The  Chairman  shall  select 
two  members  of  the  Panel  from 
members  of  the  Chairman's  Floor 
Procedure  Committee  (other  than  the 
Chairman  himself),  and  four  members 
of  the  Panel  from  members  of  the 
Exchange  who  are  not  members  of  the 
Chairman 's  Floor  Procedure  Committee. 
Two  of  the  latter  four  members  of  the 
Parrel  shall  be  members  who  trade  in  the 
trading  station  where  the  dispute  has 
arisen  and  two  shall  be  members  ivho 
do  not  trade  in  the  trading  station  where 
the  dispute  has  arisen.  In  selecting  the 
Panel  members  who  are  not  members  of 
the  Chairman 's  Floor  Procedure 
Committee,  preference  will  be  given  to 
members  who  serve  on  another  Floor 
Procedure  Committee  or  a  Market 
Performance  Committee. 
Notwithstanding  such  preference,  the 
selection  of  all  Panel  members  will  be 
according  to  the  sole  discretion  of  the 
Chairman.  The  seventh  Panel  member 
shall  be  the  Chairman  of  the  Floor 
Officials  Committee,  or  another  member 
of  the  Floor  Officials  Committee 
designated  by  the  Chairman  of  the  Floor 
Officials  Committee.  The  Chairman 
shall  also  designate  the  Panel  member 
who  shall  serve  as  the  Panel  Chairman. 
In  the  event  the  Chairman  must  recuse 
himself  from  the  dispute  (see  subsection 
(h)  below),  then  the  Vice  Chairman  of 
the  Chairman 's  Committee  will 
designate  the  Panel  and  the  Panel 
Chairman.  If  the  Vice-Chairman  of  the 
Chairman's  Committee  must  also  recuse 
himself,  then  the  Vice-Chairman  of  the 
Exchange  will  designate  the  Panel  and 
the  Panel  Chairman. 

(h)  Recusals  and  Challenges  of  Panel 
Members.  The  Exchange's  recusal  rules 
and  policies  shall  apply  with  respect  to 
participation  by  the  Chairman,  Panel 
members,  and  others  in  the  crowd  space 
dispute  resolution  process  pursuant  to 
this  Rule.  Parties  to  the  dispute  shall  be 
informed  of  the  composition  of  the 
Panel,  as  well  as  the  date,  time,  and 
place  of  the  hearing,  at  least  72  hours 
prior  to  the  scheduled  hearing  in  the 
matter  by  the  Chairman.  A  Party  may 
challenge  the  selection  of  one  or  more 
Panel  members  no  later  than  48  hours 
prior  to  the  scheduled  hearing  in  the 
matter  by  providing  to  the  Chairman  or 
the  Panel  Chairman  a  brief  written 
statement  explaining  why  the 
challenged  Panel  member  has  a  conflict 
of  interest  or  any  other  reason  that 
would  make  the  Panel  member  unable 
to  participate  in  a  fair  and  impartial 
manner.  Notice  of  any  replacement 
Panel  member  will  be  provided  to  the 
parties  no  later  than  24  hours  prior  to 


the  scheduled  hearing.  A  Party  may 
challenge  the  selection  of  any 
replacement  Panel  member  no  later 
than  8  hours  prior  to  the  scheduled 
hearing.  The  Chairman  shall  have  sole 
and  final  authority  to  rule  on  anv 
challenge  and  replace  any  Panel 
member. 

(i)  Hearings.  The  hearing  shall  be  held 
at  such  time  and  place  as  may  be 
designated  by  the  Panel.  In  hearings 
before  the  Panel,  the  Parties  to  the 
dispute  will  be  allowed  to  present 
witnesses  and/or  documentan'  evidence 
to  argue  their  claim,  provided  that  they 
have  furnished  a  list  of  all  such 
witnesses  and  a  copy  of  all  such 
documents  to  the  Panel  Members  and  to 
all  opposing  parties  at  least  48  hours 
prior  to  the  date  of  the  hearing.  The 
legal  counsel  to  the  Chairman 's 
Committee,  or  another  attorney 
designated  by  the  legal  counsel  to  the 
Chairman 's  Committee,  shall  act  as 
legal  counsel  to  the  Panel.  The  Panel 
shall  determine  all  questions  concerning 
admissibility  of  evidence,  and  shall 
othervi'ise  regulate  the  conduct  of  the 
bearing.  Formal  rules  of  evidence  shall 
not  apply.  The  Panel  shall  decide  anv 
issues  of  fact  based  on  the  evidence 
admitted  at  the  hearing,  and  shall  applv 
the  Crowd  Space  Dispute  Resolution 
Guidelines  set  forth  below  to  each 
dispute.  The  party  receiving  at  least  a 
majority  vote  by  the  Panel  will  prevail. 

(j)  Crowd  Space  Dispute  Resolution 
Guidelines.  In  resolving  a  crowd  space 
dispute,  the  Panel's  guiding  principles 
shall  be:  (i)  to  determine  what  shall 
"best  promote  a  liquid  and  competitive 
market",  (ii)  to  give  no  preference  to 
market-makers.  Poor  brokers,  or 
representatives  of  DPMs  merely  because 
of  their  status  as  such,  and  (Hi)  to 
recognize  and  apply  the  principles  that 
no  member  has  any  ownership  "rights" 
in  any  crowd  space,  and  that  no 
member  may  sell  or  assign  any 
supposed  "right"  to  use  a  particular 
space  in  a  trading  crowd.  The  Panel 
shall  examine  the  following  factors  and 
determine,  in  the  Panel's  sole  judgment, 
how. each  relates  to  each  of  the  parties 
competing  for  the  space  (the  numerical 
ranking  of  the  factors  does  not 
necessarily  indicate  the  relative 
importance  to  be  given  to  any  particular 
factors  in  any  particular  case): 

1.  Quality  and  Quantity  of  Business: 

The  Panel  shall  review  the  quality  and 
quantity  of  business  that  each  party  to 
the  dispute  conducts.  Evidence  of  the 
quality  and  quantity  of  each  party's 
business  shall  include,  but  is  not  limited 
to,  evidence  of  the  average  daily  number 
of  contracts  traded,  the  percentage  of 
transactions  that  are  traded  in-person. 
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participation  on  HAES,  and  the  typical 
size  of  markets  made  bv  each  party. 

2.  Tenure  in  the  trading  crowd: 
"Tenure"  refers  to  the  length  of  time 

each  party  has  spent  in  the  trading 
crowd  where  the  space  in  dispute  is 
located. 

3.  Association/affiliation  with  a 
member  firm  that  has  occupied  the 
space: 

If  a  nominee  or  employee  of  a  member 
firm  has  had  to  leave  a  spare,  then  the 
Panel  will  consider  to  what  e.xtent  there 
will  be  a  negative  impact  on  the  trading 
in  the  crowd  if  another  nominee  of  the 
member  firm  is  or  is  not  permitted  to 
continue  to  use  the  space. 

4.  Need  for  accommodation: 

The  Panel  will  consider  to  what  extent 
each  party's  e.xisting  business  is  already 
satisfied  by  their  existing  space  or 
whether  the  new  space  is  needed  to 
facilitate  either  existing  or  anticipated 
new  business. 
f>.  Prnximitv  of  competing  parties: 
The  Panel  will  give  consideration  to 
whether  any  party  stood  near  the  spot 
in  question,  or  whether  any  party 
occupied  the  space  in  the  past 

6.  Sight  lines  or  Access: 

The  Panel  will  consider  to  what  extent 
each  party  needs  sight  lines  or  access  to 
other  parts  of  the  crowd  or  the  trading 
floor. 

7.  Technology  considerations: 

The  Panel  will  consider  to  what  extent 
each  party's  needs  may  be  satisfied  by 
trading  technology  or  communication 
technology 

8.  Equitable  considerations: 

In  addition  to  the  above  factors,  the 
Panel  will  consider  any  other  factor  it 
deems  relevant  in  order  to  achieve  a  fair 
and  equitable  resolution. 

(k)  Panel  Decision.  The  Panel 
Chairman  shall  communicate  the 
Panel's  decision  to  the  Chairman  and 
all  parties  to  the  dispute.  The  Panel 
decision  shall  take  effect  on  the  first 
trading  day  after  all  parties  have  been 
notified  of  the  decision  bv  the  Panel 
Chairman.  The  Panel  shall  also 
promptly  provide  a  written  Statement  of 
Decision  explaining  the  reosonlsl  for  its 
decision.  However,  the  effective  date  of 
the  Panel's  decision  shall  not  be 
postponed  until  the  release  of  the 
Statement  of  Decision.  If  the  Panel 
makes  its  decision  about  a  party's  right 
to  use  a  space  contingent  upon  that 
party's  satisfaction  of  certain 
conditions,  those  conditions  shall  be  set 
forth  in  the  Statement  of  Decision. 

(1)  Appeal.  Any  party  may  appeal  the 
decision  of  the  Panel  to  the  Appeals 
Committee  pursuant  to  Chapter  XIX  of 
the  Exchange  Rules  by  filing  an 
Application  pursuant  to  CBOE  Rule 
19.2(aj  within  thirty  days  after  the  date 


of  release  of  the  Panel's  Statement  of 
Decision.  The  Panel  decision,  however, 
shall  remain  in  effect  during  any  such 
appeal. 

(m)  Failure  to  Comply.  Any  member 
or  person  associated  with  a  member 
who  fails  to  comply  with  a  decision 
reached  through  these  Crowd  Space 
Dispute  Resolution  Procedures,  or  who 
othen\'ise  fails  to  comply  with  any 
provision  of  this  CBOE  Rule  24.21,  may 
be  subject  to  disciplinan'  proceedings  in 
accordance  with  Chapter  1 7  of  the 
CBOE  Rules  for  violation  of  this  rule 
and  Rule  4.1  ("fust  and  Equitable 
Principles  of  Trade"!. 

*  *        f         *         * 

FEE  SCHEDULE 

1.  -15.  Unchanged. 
16.  MISCELLANEOUS 
Crowd  Space  Dispute  Resolution 

Hearing  Fee  [per  hearing,  per 

member  110)):  $1,000 
17-18.  Unchanged. 

MEMBER  TRANSACTION  FEE 
POLICIES  AND  REBATE  PROGRAMS 

Unchanged. 
Footnotes 

(1H9)  Unchanged. 

(10]  The  Crowd  Space  Dispute 
Resolution  Hearing  Fee  is  $1 .000  per 
hearing  for  each  party  to  the  dispute 
and  will  escalate  under  certain 
circumstances  pursuant  to  CBOE  Rule 
24.21(e).  After  the  hearing  is  held  and 
all  rights  of  appeal  are  exhausted,  the 
prevailing  party  in  the  dispute  shall 
obtain  a  refund  of  the  Hearing  Fee  from 
the  Exchange. 

*  *         *         *         * 

II.  Selt-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change       j 

In  its  filing  with  the  Conunission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  and  discussed  any 
comments  it  received  on  the  proposed 
rule.  The  text  of  these  statements  may 
be  examined  at  the  places  specified  in 
Item  IV  below.  The  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background 

CBOE  proposes  to  adopt  new  CBOE 
Rule  24.21,  which  establishes  guidelines 


to  resolve  disputes  concerning  the  right 
of  Exchange  members  to  occupv  a 
certain  space  in  an  index  option  trading 
pit  and  procedures  through  which  these 
disputes  may  be  resolved.  Over  the  past 
several  years,  an  increase  in  the  trading 
volume  and  the  size  of  trading  crowds 
for  certain  index  options  has  created  a 
lack  of  trading  spots  in  certain  trading 
pits.  Up  until  this  point,  the  Exchange 
has  never  adopted  any  formal  policv 
about  the  right  of  members  to  occupv 
particular  spaces  on  the  trading  floor.  In 
the  past,  members  have  been  able  to 
resolve  amicably  disputes  concerning 
the  right  to  trade  from  a  particular 
location  in  the  pit.  Also,  the  Exchange's 
SPX  Floor  Procedure  Committee  has 
been  successful  in  mediating  such 
disputes  vvhen  they  have  occurred  in 
the  SPX  trading  crowd. 

The  Exchange  believes  it  is 
appropriate  at  this  time  to  adopt  a  rule 
to  give  the  Chairman  of  the  appropriate 
Floor  Procedure  Committee  ("'FPC")  the 
authority  to  mediate,  and  if  necessary, 
to  convene  hearing  panels  of  members 
to  resolve  space  disputes  in  index 
option  trading  crowds,  and  the 
Exchange  the  ability  to  enforce  the 
results  of  any  such  mediation.  Proposed 
CBOE  Rule  24.21  shall  apply  only  to 
members  who  trade  OEX.  SPX.  DJX  and 
DIA  options  on  the  floor  of  the 
Exchange,  or  who  trade  any  other  index 
option  not  located  at  a  station  shared 
with  equity  options  as  determined  by 
the  appropriate  FPC. 

Mediation  by  the  FPC  Chairman 

The  proposed  rule  provides  that  a 
member  may  seek  the  assistance  of  the 
Exchange  to  resolve  a  crowd  space 
dispute  and  the  Chairman  of  the 
appropriate  FPC  or  his  designee  shall 
attempt  to  mediate  an  amicable 
resolution  of  the  dispute  among  the 
members  involved.*  The  proposed  rule 
also  provides  for  immediate  temporary 
resolutions  of  crowd  space  disputes 
pending  the  outcome  of  further 
proceedings  under  the  rule.''  The 
proposed  rule  is  designed  to  encourage 
amicable,  mediated  settlements,  as 
opposed  to  hearings,  by  requiring 
mediation  first  by  the  FPC  Chairman  (or 
his  designee)  before  members  may  resort 
to  the  hearing  process  provided  for 
under  the  proposed  rule. 

Initiation  of  Hearings 

In  the  event  members  cannot  come  to 
a  resolution  on  the  use  of  a  trading 
space,  a  member  may  initiate  a  hearing 
by  completing  and  submitting  a  Hearing 


■■•See  paragraphs  (a),  (b),  and  (c)  of  proposed 
CBOE  Rule  24.21. 
■•  See  proposed  CBOE  Rule  24.21(d). 
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Request  form  to  the  Office  of  the 
Secretary  along  with  the  payment  of  a 
Hearing  Fee.  which  shall  be  a  minimum 
of  one  thousand  dollars  (Si  .000)  per 
member."'  The  Exchange  also  proposes 
to  amend  the  CBOE  Fee  Schedule  to 
provide  for  a  Crowd  Space  Dispute 
Resolution  Hearing  Fee  of  Si. 000. 
Hearing  fees  will  escalate  for  those 
members  who  frequently  use  the 
hearing  process  to  resolve  such 
disputes,  again  with  the  purpose  of 
encouraging  amicable,  mediated 
settlements.  Repetitive,  meritless  claims 
involving  the  same  parties  are 
prohibited.'' 

Hf^nnng  Panel 

The  FPC  Chairman  shall  select  a 
Crowd  Space  Dispute  Resolution  Panel 
("Panel")  composed  of  seven  Exchange 
members  to  hear  and  resolve  the 
dispute. ~  The  Chairman  shall  select  two 
members  of  the  Pane!  from  members  of 
the  Chairman's  FPC  (other  than  the 
Chairman  himself),  and  four  members  of 
the  Panel  from  members  of  the 
Exchange  who  are  not  members  of  the 
Chairman's  FPC.  Two  of  the  latter  four 
members  of  the  Panel  shall  be  members 
who  trade  in  the  trading  station  where 
the  dispute  has  arisen  and  two  shall  be 
members  who  do  not  trade  in  the 
trading  station  where  the  dispute  has 
arisen.  In  selecting  the  Panel  members 
who  are  not  members  of  the  Chairman's 
FPC,  preference  will  be  given  to 
members  who  serve  on  another  Floor 
Procedure  Committee  or  a  Market 
Performance  Committee.  The  seventh 
Panel  member  shall  be  the  Chairman  of 
the  Floor  Officials  Committee,  or 
another  member  of  the  Floor  Officials 
Committee  designated  by  the  Chairman 
of  the  Floor  Officials  Committee.  The 
Exchange's  recusal  rules  and  policies 
shall  applv  with  respect  to  participation 
by  the  Chairman,  Panel  members,  and 
others  in  the  crowd  space  dispute 
resolution  process  under  the  proposed 
rule.'' 

Guidelines  for  Resolving  Disputes 

In  resolving  a  crowd  space  dispute, 

the  Panel's  guiding  principles  shall  be: 
(i)  To  determine  what  shall    'best 
promote  a  liquid  and  competitive 
market",  (ii)  to  give  no  preference  to 
market-makers,  floor  brokers,  or 
representatives  of  DPMs  merely  because 
of  their  status  as  such,  and  (iii)  to 
recognize  and  apply  the  principles  that 
no  member  has  any  ownership  "rights" 
in  any  crowd  space,  and  that  no  member 


may  sell  or  assign  any  supposed  "right  " 
to  use  a  particular  space  in  a  trading 
crowd. '^  The  Panel  will  examine  eight 
factors  (set  forth  in  proposed  CBOE  Rule 
24.21(j))  and  determine,  in  the  Panel's 
sole  judgment,  how  each  relates  to  each 
of  the  parties  competing  for  the  space. 

Procedures  for  Hearings 

The  hearing  shall  be  held  at  such  time 
and  place  as  may  be  designated  by  the 
Panel.  In  hearings  before  the  Panel,  the 
Parties  to  the  dispute  will  be  allow'ed  to 
present  witnesses  and/or  documentary' 
evidence  to  argue  their  claim.  The  legal 
counsel  to  the  Chairman's  Committee, 
or  another  attorney  designated  by  the 
legal  counsel  to  the  Chairman's 
Committee,  shall  act  as  legal  counsel  to 
the  Panel.  The  Panel  shall  determine  all 
questions  concerning  admissibility  of 
evidence,  and  shall  otherwise  regulate 
the  conduct  of  the  hearing.  Formal  rules 
of  evidence  shall  not  apply.  The  Panel 
shall  decide  any  issues  of  fact  based  on 
the  evidence  admitted  at  the  hearing, 
and  shall  apply  the  Crowd  Space 
Dispute  Resolution  Guidelines  set  forth 
in  proposed  CBOE  Rule  24.21(j).  The 
party  receiving  at  least  a  majority  vote 
by  the  Panel  will  prevail.'" 

The  Panel  Chairman  shall 
communicate  the  Panel's  decision  to  the 
Chairman  of  the  Exchange  and  all 
parties  to  the  dispute.  The  Panel 
decision  shall  take  effect  on  the  first 
trading  day  after  all  parties  have  been 
notified  of  the  decision  by  the  Panel 
Chairman.  The  Panel  shall  also 
promptly  provide  a  written  Statement  of 
Decision  explaining  the  reason(s)  for  its 
decision.'^  Any  party  may  appeal  the 
decision  of  the  Panel  to  the  Appeals 
Committee  pursuant  to  Chapter  XIX  of 
the  Exchange  Rules. '-  Any  member  or 
person  associated  with  a  member  who 
fails  to  comply  with  a  decision  reached 
through  proposed  CBOE  Rule  24.21,  or 
who  otherwise  fails  to  comply  with  anv 
provision  of  the  proposed  rule,  may  be 
subject  to  disciplinary  proceedings." 

2.  Statutory  Basis 

By  establishing  guidelines  and 
procedures  for  the  amicable  resolution 
of  pit  space  disputes,  CBOE  believes  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  section 
6(b)(5)  of  the  Act,!-*  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 


■  Spp  propo.se(i  CBOE  Rule  24.21(e). 
I'  See  proposed  CBOE  Rule  24.21(f).  • 

■  See  proposed  CBOE  Rule  24.21(g). 
«  See  proposed  CBOE  Rule  24.21(li). 


»See  proposed  CBOE  Rule  24. 21(j). 
"•See  proposed  CBOE  Rule  24.21(i). 
"Sep  proposed  CBOE  Rule  24.21(k). 
'^See  proposed  CBOE  Rule  24.21(1).  - 
"  See  proposed  CBOE  Rule  24.21(iii). 
"•15U.S.C.  78f(b)(5). 


open  market,  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulators-  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  changes. 

III.  Date  of  Effectiveness  ol  the 
Proposed  Rule  (Change  and  Timinsi  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
wTitten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  w-ritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
CBOE-2003-36  and  should  be 
submitted  bv  November  21,  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  .McFarland. 

Deputy  Sccrftar}-. 

IFR  Do(    0,1-274R1  Filed  10-30-03;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48701 ;  File  No.  SR-NASD- 
99-60] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
An>endment  Nos.  1  Through  4  Thereto 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  5  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Restrictions 
on  the  Purchases  and  Sales  of  Initial 
Public  Offerings  of  Equity  Securities 

October  24,  2003. 
I.  Introduction 

On  October  15,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.-  a 
proposed  rule  change  that  would  govern 
purchases  ,ind  sales  of  "hot  equity" 
offerings.  On  December  21,  1999,  the 
NASD  submitted  Amendment  No.  1  to 
the  proposed  rule  change. '  The 
proposed  rule  change  and  Amendment 
No   1  were  published  for  comment  in 
the  Federal  Register  on  Januarv  18. 
2000. ••  On  October  11,  2000,  the  NASD 
submitted  Amendment  No.  2  to  the 
proposal ''  which,  among  other  things, 
changed  the  subject  of  the  proposed  rule 
from  "hot  issues"  to  "new  issues." 
Amendment  No.  2  was  published  for 
comment  in  the  Federal  Register  on 
December  6,  2000.''  The  NASD 
submitldd  Amendment  No.  3  to  the 
proposal  on  March  20.  2001."  and 


'M7CFR200..30-3(a)(12). 

'15  U.S.Q  78s(b)(l). 
'2l7CFR240.19b-4. 

3  .Sep  Letter  from  Can,'  L.  Goldsholle.  NASD,  to 
Katherine  A.  England.  Division  of  Market 
Regulation.  SEC,  dated  December  20,  1999 
("Amendment  No.  1"). 

■*  Securities  Exchange  Act  Release  No.  42325 
(January  10  2000).  65  FR  2656. 

^  See  Letter  from  Alden  S.  Adkins.  NASD,  to 
Kalherine  ,\.  England.  Division  of  Market 
Regulation.  SEC.  dated  October  10,  2000 
(".^me^dment  No.  2"). 

"Securities  Exchange  Act  Release  No.  43627 
(November  28.  2000).  65  FR  76316. 

'  See  Letter  from  Patrice  M.  Gliniecki.  NASD,  to 
Katherine  A.  England,  Division  of  Market 


Amendment  No.  4  to  the  proposal  on 
lune  27,  2002."  The  Commission 
published  the  proposal  as  revised  bv 
Amendment  Nos.  3  and  4  in  the  Federal 
Register  on  December  10.  2002."'  On 
October  23.  2003,  the  NASD  submitted 
Amendment  No.  5  to  the  proposal.'" 
This  notice  and  order  approves  the 
proposed  rule  change  and  Amendment 
Nos.  1  to  4  thereto,  solicits  comment  on 
Amendment  No.  5,  and  approves 
Amendment  No.  5  on  an  accelerated 
basis. 

II.  Executive  Summary 

Currently,  NASD  Interpretative 
Material  ("IM")  2110-1,  commonly 
known  as  the  "Free-Riding  and 
Withholding  Interpretation" 
("Interpretation"),  governs  the  manner 
in  which  NASD  members  may  distribute 
"hot  issues."  The  NASD  has  proposed 
to  restructure  and  make  substantive 
amendments  to  the  Interpretation;  the 
result  would  be  codified  as  new  NASD 
Rule  2790.  The  NASD  has  stated  that 
the  new  rule,  like  the  Interpretation  it 
would  replace,  is  designed  to  protect  the 
integrity  of  the  public  offering  process 
by  ensuring  that:  (1)  NASD  members 
make  bona  fide  public  offerings  of 
securities  at  the  offering  price;  (2) 
members  do  not  withhold  securities  in 
a  public  offering  for  their  own  benefit  or 
use  such  securities  to  reward  persons 
who  are  in  a  position  to  direct  future 
business  to  members;  and  (3)  industry 
insiders,  including  NASD  members  and 
their  associated  persons,  do  not  take 
advantage  of  their  "insider"  position  to 
purchase  new  issues  for  their  own 
benefit  at  the  expense  of  public 
customers.  The  NASD  believes  that  the 
proposed  rule  is  better  designed  to 
further  the  purposes  of  the 
Interpretation,  while  at  the  same  time 
being  easier  to  understand. 

Under  new  NASD  Rule  2790.  an 
NASD  member  generally  would  be 
prohibited  from  selling  a  "new  issue"  to 
any  account  in  which  a  "restricted 
person"  had  a  beneficial  interest.  As 
discussed  further  below,  the  term 
"restricted  person"  would  include  most 
broker-dealers,  most  owners  and 
affiliates  of  a  broker-dealer,  and  certain 
other  classes  of  person.  The  proposed 
rule  would  require  a  member,  before 


Regulation.  SBC.  dated  March  20,  2001 
("Amendment  No.  3"). 

"See  Letter  from  Gary  L.  Goldshalle.  NASD,  to 
Katherine  A.  England,  Division  of  Market 
Regulation,  SfiC,  dated  June  27,  2002  ("Amendment 
No.  4").  ' 

^  See  Securities  Exchange  Act  Release  No.  46942 
(December  4, 1002),  67  FR  75889. 

'«  See  Lettet  from  Gary  L.  Goldsholle.  NASD,  to 
Katherine  A.  England,  Division  of  Market 
Regulation.  S8C,  dated  October  22,  2003 
( "AmendmenlNo.  5"). 


selling  a  new  issue  fb  any  account,  to 
meet  certain  "preconditions  for  sale." 
These  preconditions  generally  would 
require  the  member  to  obtain  a 
representation  from  the  beneficial 
owner  of  the  account  that  the  account  is 
eligible  to  purchase  new  issues  in 
compliance  with  the  rule.  The  rule 
would  provide  several  general 
exemptions,  the  basic  rationale  of  which 
is  that  sales  to  and  purchases  by  entities 
that  have  numerous  beneficial  owners — 
and,  therefore,  are  likely  to  have  only  a 
small  percentage  of  restricted  persons 
owners — are  not  the  tvpes  of 
transactions  the  rule  should  proscribe. 
The  details  of  proposed  NASD  Rule 
2790  are  discussed  in  Section  IV  below. 

III.  Procedural  History  and  Comments 
Received 

The  proposal,  as  revised  by 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
January  18,  2000.  • '  The  Commission 
received  24  comments  on  the  original 
notice.'-  In  response  to  these  comments, 


' '  See  supra  note  4. 

'2  See  Letter  from  VVillkie  Farr  &  Gallagher  to 
Jonathan  G.  Katz.  SEC.  dated  January  28.  2000 
("Willkie"):  Letter  from  Faith  Colish  to  (onathan  G. 
Katz,  SEC,  dated  |anuar\  ;il,  2000  ("Colish"};  Letter 
from  Katten  Mucliin  Za\  is  to  Jonathan  G.  Katz,  SEC, 
dated  January  28.  2000  ("Katten");  Letter  from 
Sandra  K.  Smith  !o  (onathan  G.  Katz,  SEC,  dated 
February  1.  2000  ("Smith");  Letter  from  Driehaus 
Capital  Management.  Inc.  to  lonathan  G.  Katz,  SEC, 
dated  February  4.  2000  ("Driehaus");  Letter  from 
Cadwalader,  Wickersham  &  Taft  to  Jonathan  G. 
Katz,  SEC,  dated  February  4.  2000  ("Cadwalader"); 
Letter  from  Fu  Associates.  Ltd.  to  Jonathan  G.  Katz, 
SEC.  dated  February  7.  2000  ("Fu");  Letter  from 
Schulte  Roth  &  Zabel  LLP  to  (onathan  G.  Katz,  SEC, 
dated  February  7,  2000  ("Schulte");  Letter  from 
Rosenman  &  Colin  LLP  to  Ion,ithan  G.  Katz.  SEC, 
dated  February  7,  2000  (Rosenman");  Letter  from 
Ropes  &  Gray  to  Jonathan  G.  Katz.  SEC,  dated 
February  8.  2000  ( -Ropes");  Letter  from  The 
Washington  Group  to  jonathdn  G.  Katz.  SEC.  dated 
February  8.  2000  ("Washington");  Letter  from  Testa, 
Hurwitz  &  Thibeault.  LLP  to  Jonathan  G.  Katz.  SEC, 
dated  February  8.  2000  ("Testa");  Letter  from 
Northern  Trust  Global  Advisors,  Inc.  to  Jonathan  G. 
Katz,  SEC.  dated  February  13,  2000  ("Northern 
Trust"):  Letter  from  Chicago  Board  Options 
Exchange  to  Jonathan  C.  Katz.  SEC.  dated  February 

14,  2000  ("CBOE"];  (.fitter  from  Sullivan  & 
Cromwell  lo  Jonathan  G.  Katz,  SEC.  dated  February 

15,  2000  ("Sullivan");  Letter  from  Charles  .Schwab 
to  Jonathan  G.  Katz.  SEC.  dated  February  15.  2000 
(".Schwab");  Letter  from  Sidley  &  Austin  to 
Jonathan  G.  Katz,  SEC.  dated  Februarv  16,  2000 
("Sidley");  Letter  from  North  American  Securities 
Administrators  Association.  Inc.  to  Jonathan  G. 
Katz,  SEC.  dated  February  IB.  2000  ("NASAA");      ~ 
Letter  from  Securities  Industry  .Association  to 
Jonathan  G.  Katz.  SEC.  dated  February  18.  2000 
("SIA");  Letter  from  Mayor.  Dav.  Caldwell  & 
Keeton.  L.L.P.  to  SEC.  dated  March  8.  2000  ("Mayor 
Day");  Letter  from  .Morgan  Stanley  Dean  Witter  to 
Jonathan  G.  Katz.  SEC.  dated  March  17,  2000 
("MSDVV");  Letter  from  Covington  &  Burling  to 
Jonathan  G.  Katz.  .SEC.  dated  April  14.  2000 
("Covington");  Letter  from  Orrick.  Herrington  & 
Sutcliffe  LLP  to  Jonathan  (i  Katz.  SEC.  dated  May 

2.  2000  ("Orrick");  Letter  from  Fried.  Frank,  Harris, 
Shriver  &  Jacobson  to  Jonathan  G.  Katz.  SEC.  dated 
May  9,  2000  ("Fried"). 
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the  NASD  submitted  Amendmpnt  No.  2. 
which  was  pubbshed  for  comment  in 
the  Federal  Register  on  December  6. 
2000."  Between  December  2000  and 
March  2001,  the  Commission  received 
14  comment  letters  on  the  proposed  rule 
change. i-*  The  NASD  reviewed  the  14 
comment  letters  and  made  various 
revisions  to  proposed  NASD  Rule  2790 
in  Amendment  Nos.  3  and  4.  After  the 
NASD  had  filed  Amendment  No.  4  with 
the  Commission,  the  Commission 
received  two  additional  comment  letters 
that,  among  other  things,  advocated 
publication  of  Amendment  No.  4  in  the 
Federal  Register.''^  The  proposal,  as 
revised  by  Amendment  Nos.  3  and  4. 
was  published  for  comment  in  the 
Federal  Register  on  December  10, 
2002."'  The  Commission  received  four 
comments  on  the  proposal  after 
December  10,  2002,' '  and  responded  to 
those  comments  in  Amendment  No.  5. 
The  proposed  rule  change,  and  the 
evolution  of  its  various  provisions 
through  the  five  amendments,  are 
described  below. 


'■'  Sep  supra  note  6. 

'■•See  Letter  from  The  Washington  Group  to 
Jonathan  G.  Katz,  SEC,  dated  December  21.  2000 
("Washington  2");  Letter  from  Fried.  Frank,  Harris. 
Shriver  &  lacobson  to  Jonathan  G.  Katz,  SEC.  dated 
December  22.  2000  ("Fried  2");  Letter  from  Capital 
InternationaL  Inc.  to  Jonathan  G.  Katz.  SEC.  dated 
December  22.  2000  ( 'CH");  Letters  from 
Cadwalader.  Wickersham  &  Taft  to  Jonathan  G. 
Katz.  SEC.  dated  December  22.  2000  and  Januan,'  4, 
2001  ("Cadwalader  2"):  Letter  from  Testa.  Hur\vitz 
&  Thibeault  to  Jonathan  G.  Katz.  SEC,  dated 
December  26,  2000  ("Testa  2"):  Letter  from 
Managed  Funds  Association  to  Jonathan  G.  Katz, 
SEC.  dated  December  26,  2000  ("MFA");  Letter 
from  Mayor.  Day,  Caldwell  &  Keeton,  L.L.P.  to 
Jonathan  G.  Katz,  SEC,  dated  December  26,  2000 
("Mayor  Day  2");  Letter  from  Sullivan  &  Cromwell 
to  Jonathan  G.  Katz,  SEC,  dated  December  29,  2000 
("Sullivan  2");  Letter  from  Willkie  Farr  &  Gallagher 
to  Jonathan  G.  Katz,  SEC,  dated  January  8,  2001 
("Willkie  2"):  Letter  from  Securities  Industry 
Association  to  Margaret  H.  McFarland,  SEC,  dated 
Ianuar>'  10,  2001  ("SIA  2");  Letter  from  Chicago 
Board  Options  Exchange  to  Jonathan  G.  Katz,  SEC, 
dated  January  12.  2001  ( "CBOE  2");  Letter  from 
Morgan  Stanley  Dean  Witter  to  Secretary,  SEC, 
dated  January  31,  2001  ("MSDW  2"];  Letter  from 
The  Washington  Group  to  Laura  S.  linger.  SEC. 
dated  March  27.  2001  ("Washington  3"). 

'■>  See  Letter  from  Willkie  Farr  &  Gallagher  to  SEC 
dated  September  24.  2002  ("Willkie  3");  Letter  from 
Managed  Funds  Association  to  SEC  dated  October 
15.  2002  ("MFA  2"). 

"^  See  supra  note  9. 

''See  Letter  from  Willkie  Fair  &  Gallagher  to 
Jonathan  G.  Katz.  SEC.  dated  December  13,  2002 
("Willkie  4"),  Letter  from  Managed  Funds 
Association  to  Jonathan  G.  Katz,  SEC,  dated 
December  31.  2002  ("MFA  3");  Letter  from  Sidley 
Austin  Brown  &  Wood  to  Jonathan  G.  Katz.  SEC. 
dated  January  9.  2003  ("Sidley  2"):  Letter  from 
Mayer  Brown  Rowe  &  Maw  to  Jonathan  G.  Katz, 
SEC.  dated  January  13,  2003  ("Mayer  Brown"). 


IV,  Description  of  Proposal 

A  Primarv  Differences  Between  NASD 
Rule  2790  and  NASD  IM-2110-1 

1.  "New  Issues"  Versus  "Hot  Issues" 

The  Interpretation  applies  to  any  "hot 
issue."  defined  as  a  public  offering  of  a 
security  that  trades  at  a  premium 
whenever  secondary  market  trading 
begins,'"  The  proposed  rule,  in  contrast, 
would  apply  to  any  'new  issue,  ' 
defined  as  an  initial  public  offering  of 
an  equity  security.''*  The  initial 
proposal  would  have  retained  the 
concept  of  "hot  issues"  but  revised  the 
Interpretation's  definition  to  provide  a 
clearer  standard  for  when  an  issue 
becomes  "hot"  (i.e..  when  it  trades  at 
the  required  premium).  The  NASD 
initially  proposed  to  define  "hot  issue" 
as  a  security  that  is  part  of  a  public 
offering  where  the  volume-weighted 
price  during  the  first  five  minutes  of 
trading  in  the  secondary'  market  is  5% 
or  more  above  the  public  offering  price. 

The  proposed  5%  threshold  generated 
several  comments.  Three  commenters 
supported  the  NASD's  proposal  for  a 
clear  and  measurable  standard  for 
determining  whether  an  issue  becomes 
"hot"  but  believed  that  the  5% 
threshold  was  too  low.^o  Several 
commenters  questioned  whether  the 
methodology  proposed  by  the  NASD 
would  be  effective  in  identifv'ing  those 
offerings  that  should  be  subject  to  the 
proposed  rule.^' 

Two  commenters  suggested  an 
approach  even  more  straightforward 
than  a  5%  threshold:  prohibiting 
allocations  of  all  IPOs  to  restricted 
persons.'^''  One  of  these  commenters 
noted  a  significant  drawback  to  any 
definition  that  included  a  numerical 
threshold:  prudent  firms  would  have  to 
treat  all  IPCDs  as  subject  to  the  rule 
because  they  would  not  be  able  to 
anticipate  which  offerings  would  trade 
through  the  threshold.--*  The  second 
commenter  agreed  that,  in  practice, 
many  firms  would  treat  all  IPOs  as 


•8  See  NASD  IM-2110-l(a)(l). 

">  See  paragraph  (i)(10)  of  proposed  NASD  Rule 
2790.  This  provision  would  in  turn  defme  "equity 
security"  to  have  the  same  meaning  as  in  Section 
3(a)(ll)  of  the  Act.  15  U.S.C.  78c(a)(ll). 

-"See  Driehaus;  MSDW;  Sullivan. 

2'  See  Colish  (stating  that  the  NASD  should 
supply  data  to  support  the  numerical  thresholds 
chosen  in  the  proposed  rule);  Driehaus 
(recommending  use  of  a  threshold  based  on  a 
security's  volume-weighted  price  on  the  first  day. 
not  just  the  first  five  minutes  of  trading  or  any  other 
short  period  of  time  during  the  trading  day): 
MSDW;  NASAA;  SIA  (recommending  a  percentage 
based  on  the  first  half  hour  of  trading  that  occurs 
away  from  the  lead  underwriter). 

22  See  Schwab:  SIA  (arguing  in  the  alternative  for 
a  higher  threshold  premium). 

"See  SIA. 


subject  to  the  rule  even  if  many  of  them 
were  not  hot  issues.'"  The  second 
commenter  added  that,  although  the 
Interpretation  contains  a  cancellation 
provision,  many  firms  do  not  avail 
themselves  of  it  because  of  the 
administrative  costs  of  tracking  and 
canceling  hot  issue  sales,  the  risks  of 
noncompliance  associated  with  selling 
hot  issues  to  restricted  persons,  and  the 
ill  will  generated  by  having  to  cancel  a 
customer's  allocation. 

Based  on  these  comments,  the  NASD 
in  Amendment  No.  2  revised  the 
proposed  rule  to  cover  the  purchase  and 
sale  of  all  initial  equity  public  offerings, 
not  just  those  that  open  above  a 
designated  premium.  The  NASD 
believes  that  this  approach  would  be 
easier  to  understand  and  would  avoid 
many  of  the  complexities  associated 
with  the  cancellation  provision. 

2.  Elimination  of  Cancellation  Provision 

Currently,  a  member  that  sells  a  hot 
issue  to  a  restricted  person  or  account 
will  not  be  considered  to  have  violated 
the  Interpretation  if  the  member:  (1) 
Cancels  the  trade  before  the  end  of  the 
first  business  day  following  the  date  on 
which  secondar\'  market  trading 
commences  for  that  issue;  and  (2) 
reallocates  such  security  at  the  public 
offering  price  to  a  non-restricted  person 
or  account.'"'  This  provision  allows 
members  to  cancel  trades  in  the  event 
an  issue  unexpectedly  becomes  "hot." 
With  the  decision  to  apply  the  proposed 
rule  to  all  new  issues,  the  NASD  no 
longer  believes  that  a  cancellation 
provision  is  necessary.  The  NASD 
would  expect  members  to  determine  the 
status  of  all  prospective  purchasers 
prior  to  selling  a  new  issue. 

3.  Elimination  of  "Conditionally 
Restricted  Person"  Status 

Another  significant  difference 
between  the  proposed  rule  and  the 
Interpretation  is  the  elimination  of 
"conditionally  restricted  person  "  status 
and  the  decision  to  treat  all  persons  as 
either  restricted  or  non-restricted. 
Although  the  term  "conditionally 
restricted  person  "  is  not  used  in  the 
Interpretation,  the  concept  generally 
includes:  (1)  Members  of  the  immediate 
family  of  an  associated  person  who  are 
not  supported  directly  or  indirectly  by 
the  associated  person;  (2)  finders  in 
respect  to  the  public  offering;  (3)  any 
person  acting  in  a  fiduciary  capacity  to 
the  managing  underwTiter  (including 
accountants,  attorneys,  and 
consultants);  and  (4)  senior  officers  and 
directors  of  a  bank,  savings  and  loan 


-■*  See  Schwab. 
2-'SeeNASDIM-2110-lla)(3). 
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institution,  insurance  company, 
investment  company,  investment 
advisory  firm,  or  any  other  institutional- 
type  account,  or  any  person  in  the 
securities  department  of  any  of  the 
foregoing  entities,  or  any  other 
employee  who  may  influence,  or  whose 
activities  directly  or  indirectly  involve 
or  are  related  to.  the  function  of  buying 
or  selling  securities  for  any  of  the 
foregoing  entities. -'^'  Under  the 
Interpretation,  a  conditionally  restricted 
person  generally  mav  purchase  hot 
issues  if:  (1 )  The  set:urities  are  sold  to 
that  person  in  accordanc:e  with  the 
person's  normal  investment  practice;  (2) 
the  amount  of  securities  sold  to  such 
person  is  insubstantial:  and  (3)  the 
member's  aggregate  sales  to 
conditionally  restricted  persons  is 
insubstantial  and  not  disproportionate 
in  amount  as  compared  tn  sales  to  other 
members  of  the  public. 

Several  commenters  urged  the  NASD 
to  retain  the  concept  of  conditionally 
restricted  persons.-'"  The  NASD 
believes,  however,  that  treating  a  person 
as  conditionally  restricted  is.  in  manv 
cases,  contrary  to  the  public  interest: 
although  certain  conditionally  restricted 
persons — such  as  in\-estment  advisers, 
hedge  fund  managers,  and  other        =" 
investment  managers — may  have  the 
requisite  investment  history  to  qualify 
for  the  e.xemption.  they  still  may  be  in 
a  position  to  direct  future  business  to  a 
member  The  NASD  docs  not  believe 
that  meeting  the  conditionally  restricted 
person  criteria  alle\iates  these  concerns. 
The  NASD  now  prefers  a  bright-line 
.^pproach  and.  therefore,  has  proposed 
to  t'liminate  t:onditionally  restricted 
person  status.  The  NASD  acknowledges 
that,  by  doing  so.  certain  persons  who 
may  purchase  hot  issues  under  the 
Interpretation  would  be  restricted 
persons  under  the  new'  rule.  However, 
the  rule  contains  new  provisions  that 
would  address  some  of  their  concerns. 

4   introduction  of  10%  De  Minimis' 
Threshold  for  Restricted  Person 

Participation 

The  NASD  has  stated  that  some  of  the 
persons  who  previously  benefited  from 
conditionally  restricteti  person  status 
could  instead  benefit  from  a  proposed 
de  minimis  threshuld:  restricted  persons 
would  be  permitted  to  hold  mterests  in 
a  collective  investment  account  that 
purchases  new  issues,  provided  that 
such  persons  account  for  no  more  than 
10%  of  the  account's  beneficial 
ownership. 

The  NASD  initially  proposed  a  de 
minimis  threshold  ef  5%.  Several 


commenters  urged  the  NASD  to  raise 
the  threshold  from  5%  to  10%  or 
more.-"  These  commenters  generally 
maintained  that  restricted  persons 
should  be  permitted  to  hold  interests  in 
an  account  that  purchases  new  issues, 
provided  that  they  exercise  no 
investment  authority  over  the  account. -^^ 
The  NASD  responded  that  for  many 
years  it  has  received  similar  requests  to 
establish  what  would  in  effect  be  a 
"passive  investor  exemption."  The 
NASD  believes  that  such  an  exemption 
would  allow  persons  who  are  not  public 
investors  to  receive  substantial 
allocations  of  new  issues,  which  would 
be  fundamentally  at  odds  with  the 
purposes  of  the  rule.  The  NASD 
believes,  moreover,  that  participation  by 
restricted  persons  in  an  account  might 
be  known  or  inferred  by  an  NASD 
member  allocating  a  new  issue  and, 
thus,  create  a  temptation  for  the  member 
to  reward  that  account  in  the  hope  of 
receiving  future  business.  For  these 
reasons,  the  NASD  has  declined  to 
adopt  a  blanket  exemption  for  passive 
investors. 

Early  commenters  noted  that  investors 
generally  expect  a  hedge  fund  manager 
to  make  significant  investments  in  the 
fund  to  align  the  manager's  interests 
with  those  of  the  investors;  these 
commenters  urged  the  NASD  to  raise 
the  de  minimis  threshold  to  allow  such 
arrangements. '"  However,  rather  than 
increase  the  initially  proposed  5% 
threshold,  the  NASt)  in  Amendment  No. 
2  proposed  a  limited  exemption  for 
portfolio  managers:  a  person  would  not 
be  restricted  with  respect  to  a  collective 
investment  account  for  which  he  or  she 
acted  as  a  portfolio  manager.*' 

One  commenfer  arguecfthat  this 
limited  exemption  for  portfolio 
managers  would  not  further  the  interests 
of  the  proposed  rule  because  a  portfolio 
manager  who  benefits  from  the  purchase 
of  new  issues  through  an  account  that 
he  or  she  manages  would  have  far 
greater  incentive  and  opportunity  to 
direct  future  business  to  an  NASD 
member  than  the  restricted  persons  who 
were  merely  passive  investors.^-  In 
Amendment  No.  4,  the  NASD 
responded  by  reinstating  portfolio 
managers  as  restricted  persons  in  all 
cases,  including  with  respect  to 
accounts  for  which  they  act  as  portfolio 
manager,  but  raising  the  de  minimis 


^'■SppNA.SDIM-zno-KbMS) 

"See  IVlayor  Day  2;  .MFA;  Wasliington  2. 


2B  See  Cadwalader;  MSDVV;  Ropes;  Schulte: 
Sidley.  i 

'^  See  Cadwilader  2;  Fried;  Mayor:  Ropes. 

'"  See  Cadw^lader;  Katten;  Norlliern  Trust; 
Schulte:  Sullivpn;  Washington;  Wiilkie. 

"  In  any  evohl.  a  portfolio  manager  would  still  be 
prohibited  froili  purchasing  new  issues  through  a 
personal  accoiAit. 

^2  See  Mayod  2." 


threshold  to  10%.  Under  this  new 
approach,  an  account  managed  by  a 
portfolio  manager  would  be  permitted  to 
invest  in  new  issues,  provided  that  the 
interest  of  all  restricted  persons  in  the 
account  (including  the  portfolio 
manager)  did  not  exceed  10%."  The 
NASD  observed  that  this  approach 
comported  with  earlier 
recommendations  made  by  three 
commenters. ^"^ 

Three  commenters  criticized  this  new 
approach  and  urged  the  NASD  to  return 
to  its  earlier  proposal  of  a  5%  de 
minimis  threshold  and  deeming  the 
portfolio  manager  as  a  non-restricted 
person  with  respect  to  the  fund  that  he 
or  she  manages.  *■"'  These  commenters 
again  emphasized  their  view  that 
portfolio  managers  should  be  required, 
as  one  commenter  put  it.  to  "eat  their 
own  cooking.""'  They  also  argued  that 
the  new  approach  would  put  the 
manager  of  a  collective  investment 
account  in  competition  with  investors 
for  ownership  of  interests  in  the  account 
because  the  manager  would  wish  to 
obtain  the  entire  10%  for  himself  or 
herself.  Further,  the  commenters  stated 
that  the  revised  approach  would  create 
an  incentive  for  portfolio  managers  to 
cash  out  investors  in  their  funds  and 
manage  their  own  money  separately. 
Finally,  the  commenters  argued  that  the 
NASD  did  not  offer  any  public  policy 
rationale  or  cite  any  instances  of  actual 
abuse  that  would  support  this  revision. 

In  Amendment  No.  .5.  the  NASD 
declined  to  revise  the  de  minimis 
exemption  and  the  proposed  treatment 
of  portfolio  managers  in  the  manner 
suggested  by  the  three  commenters.  The 
NASD  believes  that  giving  portfolio 
managers  unrestricted  access  to  new 
issues — if  only  through  the  funds  that 
they  manage — is  inconsistent  with  the 
purposes  of  the  proposed  rule.  The 
NASD  stated  that  portfolio  managers  are 
in  a  position  to  direct  substantial 
business  to  members  and  accordingly 
may  seek  to  use  this  influence  to  obtain 
access  to  IPOs.  The  Interpretation. 


^ '  111  Amendment  No.  2.  the  NASD  also  proposed 
a  requirement  that  no  restricted  person  who  had  an 
interest  in  a  collective  investment  account  could 
receive  through  that  account  more  than  100  shares 
of  any  new  issue  on  a  notional  pro  rata  basis.  This 
limit  was  designed  to  reduce  the  incentive  for  self- 
dealing  and  the  appearance  that  restricted  persons 
were  receiving  shares  at  the  expense  of  public 
investors.  However,  in  Amendment  No.  4.  the 
NASD  eliminated  the  lOO-share  limitation  to 
simplify  appHcation  of  the  proposed  rule.  Thus, 
member  ffrms  would  not  need  to  track  the  interest 
of  the  largest  restricted  person  or  to  perform 
calculations  to  determine  on  an  offering-by-offering 
basis  whether  that  person  would  receive  more  than 
100  shares  on  a  notional  pro  rata  basis. 

^■*  See  Katten:  Rosenman:  Schulte. 

35  See  MFA  2:  Sidley  2:  Wiilkie  3;  Wiilkie  4. 

^eSidlev2. 
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recognizing  this  potential  conflict,  seeks 
to  limit  purchases  of  IPOs  b\'  these 
persons  by  treating  them  as 
"conditionally  restricted."  Proposed 
NASD  Rule  2790.  in  turn,  seeks  to  limit 
IPO  purchases  by  portfolio  managers  by 
treating  them  as  restricted  persons, 
subject  to  the  10%  de  minimis 
exemption.  Furthermore,  the  NASD 
does  not  believe  that  the  proposed  rule 
would  cause  portfolio  managers  to  cash 
out  other  investors  in  their  funds  and  to 
manage  their  own  money  separately. 
The  NASD  expects  that  the  fees  received 
by  portfolio  managers  for  managing 
money  far  exceed  the  profits  that  thev 
receive  from  greater  participation  in 
IPOs. 

Finally,  two  commenters  '^  asked 
whether  the  establishment  of  the  de 
minimis  exemption  would  eliminate 
carve-outs.  which  are  contemplated  by 
the  Interpretation.'"  Such  carve-out 
procedures  allow  a  manager  of  an 
account  who  wishes  to  purchase  IPOs 
for  such  account  to  segregate  the 
interests  of  restricted  persons  from  non- 
restricted  persons.  The  NASD 
responded  that  carve-outs  would 
continue  to  be  available.  Therefore,  a 
collective  investment  account  in  which 
restricted  persons  held  an  interest  of 
10%  or  greater  could  continue  to  invest 
in  new  issues,  provided  that  such 
restricted  persons  received  no  more 
than  10%  of  the  notional  pro  rata 
proceeds  of  the  new  issue  Therefore, 
the  NASD  believes  that  the  proposed 
rule  would  not  prevent  portfolio 
managers  from  continuing  to  pool  their 
money  and  sharing  the  same  investment 
risks  with  respect  to  every  type  of 
asset — except  new  issues. 

In  administering  the  procedures  in  the 
Interpretation,  the  NASD  has  recognized 
that  accounts  ma\  employ  a  variety  of 
methods  to  carve  out  the  interests  of 
restricted  persons  and  that  specif\ing  a 
particular  method  could  exclude  other 
equally  effective  methods.  The  NA.SD 
has  concluded,  therefore,  that  the 
proposed  rule  should  not  prescribe  a 
particular  manner  for  carving  out  the 
interests  of  restricted  persons.  However, 
in  Amendment  No.  5  the  NASD 
represented  that  it  intends  to  offer 
detailed  guidance  concerning  the  use  of 
carve-out  accounts  in  a  Notice  to 
Members  to  be  published  after  approval 
of  the  proposed  rule  change. 

5.  Preconditions  for  Sale 

Under  the  proposed  rule,  a  member 
would  not  be  permitted  to  sell  a  new 
issue  to  an  account  until  the  member 
had  met  the  rule's  preconditions  for 


sale.  Paragraph  (b)  of  the  proposed  rule 
would  require  a  member  to  obtain  a 
representation  from  the  account 
holder(s).  or  a  person  authorized  to 
represent  the  beneficial  owner(s)  of  the 
account,  that  the  account  is  eligible  to 
purchase  new  issues  in  compliance  with 
the  rule.  If  an  interest  in  the  account 
were  held  by  a  bank,  foreign  bank, 
broker-dealer,  investment  adviser,  or 
other  conduit,  the  member  would  be 
required  to  obtain  from  that  conduit  a 
representation  that  all  purchases  of  new 
issues  would  be  in  compliance  with  the 
rule,  *''  Paragraph  (b)  also  would  provide 
that  a  member  may  not  rely  on  a 
representation  that  it  believes,  or  has 
reason  to  believe,  is  inaccurate. 
Furthermore,  the  member  would  be 
required  to  retain  a  copy  of  all  records 
and  information  relating  to  whether  an 
account  is  eligible  to  purchase  new- 
issues  for  at  least  three  years  following 
the  member's  last  sale  of  a  new  issue  to 
that  account.  Finally,  paragraph  (b) 
would  require  the  member  to  obtain 
these  representations  within  the  12 
months  prior  to  a  sale  of  new  issues  to 
the  account.-"' 

Several  commenters  had  reservations 
about  the  proposed  preconditions  for 
sale  provisions. •♦1  One  of  these 
commenters  believed  that  these 
provisions  would  impose  significant 
and  unnecessarv'  administrative  burdens 
on  members,  especially  those  that 
distribute  shares  to  a  large  number  of 
retail  customers.-*^  Another  commenter 
feared  that  these  provisions  would 
require  an  annual  mailing  to  all 
customers  who  might  be  interested  in 
purchasing  new  issues  and  would 
prohibit  the  use  of  electronic 
communications."  *  These  two 
commenters  stated  that  firms  should  be 
permitted  to  develop  their  own  methods 
to  verify  the  status  of  a  customer, 
including  the  use  of  oral 
representations,  so  long  as  such 
representations  are  documented 
internally.  A  third  commenter  urged 
that  NASD  members  be  permitted  to 


1^  .Sep  MFA  2;  MFA  3:  Sidley. 
■•»  See  NASD  IM-21  lO-l(g), 


^"One  commenter  expressed  concern  that  the 
proposed  rule,  in  the  form  presented  in 
Amendment  No.  2.  would  not  adequately  address 
sales  to  intermediaries  such  as  domestic  banks, 
foreign  banks,  broker-dealers,  investment  advisers, 
and  other  conduits  that  purchase  new  issues  on 
behalf  of  their  customers.  See  Sullivan  2.  In 
response  to  these  concerns,  the  NASD  expanded  the 
preconditions  for  sale  provisions  to  address  such 
conduits,  as  described  above. 

'"The  existing  preconditions  for  sale  provisions 
are  scattered  throughout  the  Interpretation.  See 
NASD  IM-2nO-l(b)|2),  (b)(5),  (b)(7).  and  (f).  The 
proposed  rule  change  would  revise  and  consolidate 
these  various  provisions  into  a  single  paragraph  of 
the  new  rule. 

"  See  Cadwalader;  MSDW:  Schwab:  SIA. 

*^  See  Schwab. 

"See  MSDW. 


continue  to  qualify  accounts  orally  and 
to  maintain  records  of  these  oral 
representations. ■"'  Finally,  various 
commenters  suggested  lengthening  the 
verification  period  or  allowing  members 
to  rely  on  "negative  consents. '"''' 

In  Amendment  No.  5.  the  NASD 
reiterated  that  the  initial  verification  of 
a  person's  status  under  the  proposed 
rule  must  be  a  positive  affirmation  of 
non-restricted  status,  but  that  it  intends 
to  permit  annual  verification  of  a 
person's  status  to  be  conducted  though 
the  use  of  negative  consents.  The  NASD 
noted  that  the  Commission's  new  books 
and  records  rules  allow  a  firm  to  furnish 
a  customer  with  account  information 
and  ask  that  he  or  she  verif\'  that  the 
information  is  correct.  The  NASD 
believes,  therefore,  that  similar 
disclosure,  confirming  that  an  person  is 
not  a  restricted  person,  would  be 
appropriate.  The  NASD  also  would 
allow  the  use  of  electronic 
communications  for  eligible  customers 
but.  consistent  with  the  Rule  17a-3 
under  the  Act.-*^'  a  member  would  not  be 
permitted  to  verif\'  customer  account 
information  orally. 

Certain  commenters  questioned  how 
the  documentation  requirement  would 
apply  given  the  possibility  that  a 
customer's  status  or  percentage  of 
ownership  in  an  account  may  change 
over  the  course  of  a  year."*"  One 
commenter  stated  that  a  member  should 
not  be  in  violation  of  the  proposed  rule 
if  the  member  were  unaware  that  an 
account  is  beneficially  owned  by  a 
restricted  person  due  to  false 
information  provided  by  the  customer,'** 
Jn  response,  the  NASD  revised 
paragraph  (b)  expressly  to  provide  that 
a  member  may  rely  upon  the 
information  it  receives  from  a  customer 
unless  it  believes,  or  has  reason  to 
believe,  that  the  information  is 
inaccurate.  Another  commenter 
recommended  that  the  proposed  rule 
expressly  state  that  a  member  may  rely 
upon  representations  made  by  a  person 
who  the  member  "reasonably  believes  " 
is  authorized  to  represent  the  beneficial 
owners  of  the  account."'"  In  Amendment 


"  See  SIA. 

'"■  Under  a  negative  consent  procedure,  a  broker- 
dealer  member  would  send  notices  to  its  customers 
asking  if  there  had  been  a  change  in  their  restricted 
status,  and  the  broker-dealer  would  be  permitted  to 
rely  on  its  existing  information  regarding  a 
particular  customer  unless  the  customer 
afTirmativelv  replied  that  his  or  her  status  had 
changed.  See  MSDW;  MSDW  2:  SIA;  Sullivan. 

♦''17CFR240.17a-3. 

♦"  See  Cadwalader;  NASAA  (suggesting  a 
verification  period  significantly  shorter  than  one 
year  to  reflect  possible  changes  in  ownership  that 
could  occur  within  that  period);  Ropes. 

*"  See  Schwab. 

<«  See  Fried. 
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No.  5.  the  NASD  stated  that  members 
should  use  an  appropriate  level  of 
diligence  to  determine  whether  an 
individual  i.-v  authorized  to  represent  the 
beneficial  owners  of  the  accounts,  and 
that  it  is  unnecessary  to  include  the 
language  suggested  by  this  commenter. 
Several  commenters  sought  guidance 
on  what  type  of  information  a  member 
would  be  required  to  review  to  ascertain 
whether  an  account  is  beneficiallv 
owned  by  restricted  persons,  especially 
in  the  context  of  a  fund-of-funds.''"  For 
example,  one  commenter  urged  the 
NASD  to  eliminate  the  need  to  "look 
through"  multiple  layers  of  investors  to 
determine  whether  restricted  persons 
are  somewhere  in  the  chain  of 
ownership/'  In  Amendment  No.  5,  the 
NASD  explained  that  a  person 
authorized  to  represent  the  beneficial 
owners  of  the  master  fund  [i.e..  the  fund 
that  purchases  the  new  issues  from  the 
member  directly)  is  required  to 
represent  that  the  fund  is  able  to 
purchase  new  issues.  The  NASD  expects 
that  any  such  person,  in  making  such 
representation,  would  ascertain  the 
status  of  investors  in  the  feeder  funds 
(i.e..  funds  that  invest  in  the  master 
fund).  If  the  representative  of  the  master 
fund  is  unable  to  ascertain  the  status  of 
investors  in  a  feeder  fund,  the  master 
fund  must  deem  such  feeder  fund  to  be 
restricted  and  ensure  that  the  profits 
from  new  issues  are  n(jt  allocated  to  that 
fund  (or  consider  whether  anv  other 
exemption,  such  as  the  de  minimis 
exemption,  might  apply  to  that  feeder 
fund).  Also  in  Amendment  No,  5,  the 
.NASD  stated  that  it  would  address  this 
matter  further  in  a  Notice  to  Members 
following  Commission  approval  of  the 
proposed  rule  change, 

B.  Other  Aspects  of  NASD  Rule  2790 

1.  Securities  Excluded  From  the  Rule 

a.  Securities  Issued  as  Part  of  a 
Secondary  Offering.  The  proposed  rule 
would  not  apply  to  secondarv  offerings', 
although  the  proposed  rule  does  not 
contain  a  specific  exemption  for  them. 
The  exemption  is  implicit  in  the 
definition  of  "new  issue."  which 
includes  any  initial  public  offering  of  an 
equity  security. 

The  NASD  initially  proposed  to 
subject  a  secondarv  offering  to  the  new 
rule  if  it  were  "hot  '  (i.e..  it  traded  at  a 
5%  premium).  Allowing  secondary 
issues  to  be  considered  hot  issues  would 
represent  a  reversal  of  the  position  taken 
by  the  NASD  under  the  Interpretation,^^ 


"'0  Spp  Cadwalader;  Katten;  Rosenman:  .Schulte; 
Sullivan, 

=  '  See  Cadwalader. 

^2  In  1998,  the  NASD  amended  the  Interpretation 
to  exempt  setondary  offerings  of  actively  traded 


and  several  commenters  criticized  this 
aspect  of  the  original  proposal."''  These 
commenters  questioned  whv  the 
proposed  nile  should  apply  to 
secondary  offerings  if  the  NASD 
believed  that  most  secondary  offerings 
do  not  trade  at  a  premium. "'■»  They  also 
stated  that,  without  a  clear  exemption 
for  secondary  issues,  member  firms 
generally  would  bar  allocations  of  all 
secondary  offerings  to  restricted  persons 
out  of  concern  that  they  could  become 
hot. 

With  tJie  decision  to  apply  the 
proposed  rule  to  new  issues  rather  than 
hot  issues,  secondary  offerings  would 
not  be  subject  to  the  rule.  The  NASD 
continues  to  believe  that  secondary 
offerings  rarely  if  ever  trade  at  a 
significant  premium  to  the  public 
offering  price  and  agrees  with  the 
commenters  that  the  negative 
consequences  of  applying  the  rule  to 
secondary  offerings  would  outweigh  any 
benefits. 

b.  Debt  Securities.  Another  significant 
difference  between  the  proposed  rule 
and  the  Interpretation  is  the  treatment  of 
debt  securities.  Originally,  the 
Interpretation  applied  to  equity  and 
debt  securities.  However,  as  part  of  the 
1998  amendments,  the  NASD  exempted 
from  the  Interpretation  most  types  of 
investment-grade  debt  and  investment- 
grade  asset-backed  securities  from  the 
definition  of  "hot  issue."  '-"^  The  NASD 
is  now  going  one  step  further  and 
proposing  to  eliminate  application  of 
the  rule  to  all  debt  securities,  including 
those  that  are  not  investment-grade.'''' 


securities,  based  on  its  findings  that  few  secondary 
offerings  tradeid  at  a  premium,  and  where  there  was 
a  premium,  it  Was  generally  very  small.  See 
Securities  Exdiange  Act  Release  No,  40001  (May 
18,  1998),  63  IfR  28535,  28537  (May  26,  1998) 
(approving  SRi-NASD-97-95)  ("1998 
amendments"). 

'■'See  MSD^:  Schwab:  SIA;  Sidley:  Sullivan. 

^■'  See.  e.g..  Schwab  ("the  remote  possibility  that 
an  issue  coult^trade  at  a  premium  would  cause 
many  memberj  firms  to  prohibit  allocations  of  any 
secondary  issues  to  restricted  customer  accounts. 
As  a  practical  fatter,  the  Rule  would  exclude  broad 
categories  of  investors  from  participating  in 
secondary  offerings.  The  negative  consequences  to 
both  issuers  aad  customers  of  such  a  broad 
exclusion  outweigh  any  remote  benefits  associated 
with  secondary-  offerings  in  the  scope  of  the  Rule"). 

■^^-.See  1998  »mendments.  63  FR  at  28537, 

^f'  In  Amendhient  No.  5.  the  NASD  acknowledged 
that,  under  cettain  circumstances,  the  trading 
characteristic^  of  junk  debt  more  closely  resemble 
that  of  the  issiier's  equity  securities  rather  than  its 
debt  securitiei  However,  the  NASD  believes  that, 
for  purposes  of  the  new  rule,  the  point  in  time  at 
which  the  priding  and  trading  characteristics  of  a 
security  are  relevant  are  at  the  time  of  offering.  The 
NASD  continiies  to  believe  that,  at  the  time  of  an 
offering,  even  junk  debt  will  trade  based  primarily 
on  interest  rat^s  and  the  creditworthiness  of  the 
issuer  and.  therefore,  that  the  junk  debt  should  not 
be  treated  in  tie  .same  manner  as  equity  securities 
under  the  proposed  rule. 


One  commenter  recommended  that 
the  definition  of  "new  issue"  exclude 
offerings  of  securities  of  closed-end 
funds  that  invest  solely  in  debt 
securities."'"  The  commenter  reasoned 
that,  if  offerings  of  debt  securities  were 
excluded,  offerings  of  funds  that  invest 
solely  in  debt  securities  also  should  be 
excluded.  In  Amendment  No.  4.  the 
NASD  stated  that  offerings  of  such 
funds  would  be  exempt  from  the 
proposed  rule  pursuant  to  the 
exemption  for  offerings  of  securities  of 
investment  companies  registered  under 
the  Investment  (]ompanv  Act  of  1940.^fi 

c.  Other  Securities  Exempt  From 
NASD  Rule  2790.  Paragraph  (i)(10){A)  of 
the  proposed  rule  would  exclude  from 
the  definition  of  "new  issue"  offerings 
of  securities  that  are  restricted  under 
various  provisions  of  the  Securities  Act 
of  1933  ''''  and  the  Securities  Exchange 
Act  of  1934.""  Paragraph  (i)(10)(B) 
would  exclude  offerings  of  "exempt 
securities,"  as  defined  in  Section 
3(a)(12)  of  the  Securities  Exchange  Act 
of  1934.f>' 

Paragraph  (i)(10)(C)  would  exclude 
from  the  definition  of  "new  issue" 
offerings  of  securities  of  a  commodity 
pool  operated  by  a  commodity  pool 
operator,  as  defined  in  Section  la(5)  of 
the  Commodity  Exchange  Act.''-  The 
original  proposal  did  not  contain  such 
an  exemption.  Two  commenters  argued 
that  offerings  of  securities  of  commodity 
pools  should  be  excluded  from  the 
definition  of  "new  issue."'"'  The 
commenters  noted  that  commodity  pool 
securities,  whether  offered  publicly  or 
privately,  generally  do  not  trade  in  the 
secondary  market,  and  that  investors 
may  redeem  their  interests  from  the 
issuer  at  net  asset  value  at  selected 
intervals,  much  like  open-end  mutual 
funds,  which  are  exempt  from  the 
proposed  rule.  In  addition,  they  stated 
that  the  offering  process  is  similar  to 
that  for  registered  closed-end  funds  in 
that  the  commodity  pool  operator  is 
generally  seeking  as  large  an  infusion  of 
capital  as  possible  and  that  such 
offerings  are  rarely  oversubscribed.  In 
Amendment  No.  ,3,  the  NASD  agreed 
and  added  a  new  paragraph  (C)  to 
paragraph  (i)(10)  of  the  proposed  rule. 

Three  commenters  recommended  that 
the  term  "new  issue"  not  include  rights 
offerings  to  existing  shareholders, 
exchange  offers,  and  offerings  made 
pursuant  to  a  merger  or  acquisition. '■■* 


^' See  Schwab, 

^''  See  infrci  notes  70-72  and  accompanying  text, 

*«15  U.S.C.  77a  etseq. 

<^  15  U.S.C.  76a  etseq. 

"•15  U.S.C,  78c(a)(12). 

027  U.S.C,  la(5), 

^■•Sep  Mf",^;  Cadwalader. 

•«  Sep  MSDW:  SIA;  Sullivan, 
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The  NASD  agreed,  and  this  revision  is 
reflected  in  paragraph  (i)(10)(D)  of  the 
proposed  rule. 

Paragraph  (i)(10)(E)  would  exclude 
offerings  of  investment-grade  asset- 
backed  securities  from  the  definition  of 
"new  issue."  This  provision  would 
preserve  an  exemption  in  the 
Interpretation  for  financing-instrument- 
backed  securities  that  are  rated 
investment-grade. ••'•  In  Amendment  No. 
5,  the  NASD  explained  that  a  separate 
exclusion  for  asset-backed  securities 
was  necessary  even  though  the 
proposed  rule  already  contains  an 
exclusion  for  debt  securities;  certain 
types  of  asset-based  securities  mav  be 
considered  equity  rather  than  debt  and 
therefore  might  not  be  covered  by  the 
proposed  rule's  implicit  exemption  for 
debt  securities. 

Paragraph  (i)(10)(F)  would  exclude 
offerings  of  convertible  securities. 
Under  the  literal  terms  of  the 
Interpretation,  debt  securities  that  are 
convertible  into  common  or  preferred 
stock  may  be  hot  issues.'''  The  NASD 
staff  has  exercised  its  exemptive 
authority''^  to  exclude  many  convertible 
securities  from  the  Interpretation.  The 
NASD  has  now  proposed  to  codify  this 
exemption  in  the  proposed  rule.^^" 

Paragraph  (i)(10){G)  would  exclude 
offerings  of  preferred  securities.  The 
NASD  has  stated  that,  in  connection 
with  the  1998  amendments,  it 
considered — but  deferred — an 
exemption  for  preferred  securities."^ 
Howe\er.  the  NASD  is  now  proposing  to 
e.xempt  preferred  securities  because  it 
believes,  on  balance,  that  these 
securities  exhibit  pricing  and  trading 
behavior  more  closely  resembling  that  of 
debt  rather  than  equity  securities  and. 
thus,  should  not  be  considered  "new 
issues." 

Paragraph  (i)(10)(H)  would  exclude 
offerings  of  securities  of  an  investment 
company  registered  under  the 
Investment  Companv  Act  of  1940.""  The 
NASD  initially  proposed  to  exclude 
onh'  the  securities  of  closed-end 
investment  companies,  as  defined  in 
Section  5(a)(2)  of  the  Investment 
Company  Act."'  The  NASD  believes 
that  these  securities  typically  commence 


T"  See  NASD  IM-2110-1(/)(1). 

86  See  id. 

'"  .See  NASD  IM-2nO-l(a)(5). 

™  One  commenter  recommended  that  the 
proposed  rule  not  apply  to  debt  securities  that  are 
convertible  into  "actively  traded"  equity  securities. 
See  MSDW.  The  NASD  believes  that,  in  view  of  the 
decision  to  exclude  all  secondary  offerings',  all 
convertible  securities,  not  just  those  that  are 
convertible  into  "actively  traded"  securities,  should 
be  excluded. 

'■"See  1998  amendments,  63  FR  at  28537. 

'0  15U.S.C.  80a-l  et  seq. 

'■'  15  U.S.C.  80a-5(a)(2). 


trading  at  the  public  offering  price  with 
little  potential  for  trading  at  a  premium 
because  the  fund's  assets  at  the  time  of 
the  offering  are  the  capital  it  has 
previously  raised.  The  NASD 
concluded,  therefore,  that  deeming  the 
securities  of  closed-end  funds  to  be  new 
issues  would  do  little  to  further  the 
purposes  of  the  proposed  rule.  One 
commenter  agreed  with  the  NASD's 
decision  to  exempt  offerings  of 
securities  of  closed-end  investment 
companies  but  questioned  why  the 
exemption  did  not  extend  to  anv  tvpe  of 
investment  company  registered  under 
the  Investment  Company  Act  of  1940."- 
The  NASD  agreed  and  revised 
paragraph  (i)(10)(H)  accordingly. 

Paragraph  (i)(10)(I)  would  exclude  an 
offering  of  securities  (in  ordinary  share 
form  or  American  Depository  Receipts 
("ADRs")  registered  on  Form  F-6)  that 
have  a  pre-existing  market  outside  the 
United  States.  One  commenter 
suggested  that  the  proposed  rule  should 
exclude  an  offering  of  securities  of 
which  the  initial  public  offering  price  is 
based  primarily  on  "exogenous  or 
market  factors  (such  as,  a  rating  bv  a 
nationally  recognized  statistical  rating 
organization  or  the  market  price  for  a 
related  security),"  "*  The  NASD  believes 
that  this  suggestion  is  too  broad. 
However,  in  the  case  of  an  ADR,  the 
NASD  agrees  that  application  of  the 
proposed  rule  is  not  necessar\'  because 
the  price  of  the  offering  will  be 
constrained  by  the  price  of  the  shares  in 
the  underlying  foreign  market. 
Therefore,  in  Amendment  No.  5,  the 
NASD  added  new  paragraph  (i)(10)(I)  to 
the  proposed  rule.  The  NASD  notes  that 
this  exemption  would  apply  only  to 
initial  offerings  of  ADRs  that  are  not 
part  of  a  global  initial  public  offering. 

d.  Miscellaneous  Issues  Regarding 
Scope  of  Term  "New  Issue".  One 
commenter  '■*  recommended  that  the 
definition  of  "new  issue"  expressly 
exempt  offerings  of  securities  made 
pursuant  to  Regulation  S  "'■  under  the 
Securities  Act  of  1933.  The  NASD  does 
not  believe  that  this  commenter 
sufficiently  demonstrated  that  this 
exemption  would  be  consistent  with  the 
purposes  of  the  proposed  rule  and  has 
determined  not  to  adopt  it. 

In  Amendment  No.  2,  the  definition  of 
"new  issue"  proposed  by  the  NASD 
included  "other  securities  distributions 
of  any  kind  whatsoever,  including 
securities  that  are  specifically  directed 
by  the  issuer  on  a  non-underwritten 
basis."  Several  commenters  noted  that 


this  language  was  surplusage  and 
potentially  misleading."'-  The  NASD 
agreed  and  deleted  this  language  from 
the  definition. 

One  commenter  recommended  that 
the  definition  of  "new  issue"  exclude 
any  offering  of  securities  for  which,  at 
the  time  of  the  offering,  an  organized 
trading  market  is  not  expected  to 
develop.'"  In  Amendment  No.  5,  the 
NASD  responded  that  it  was  not 
necessary  to  draft  a  general  exemption 
in  the  rule,  and  that  offerings  of  this 
type  might  be  candidates  for  specific 
exemptions  granted  by  the  NASD  staff 
pursuant  to  their  authority  under 
paragraph  (h)  of  the  proposed  rule."" 

The  same  commenter  "''  argued  that 
the  term  "initial  public  offering"  used 
in  the  definition  of  "new  issue"  should 
be  construed  to  exclude  any  offering  of 
securities  made  on  a  continuous  basis 
(such  as  under  a  "shelf  registration 
statement  pursuant  to  Rule  415  of 
Regulation  C  under  the  Securities  Act  of 
1933  "")•  In  Amendment  No.  5,  the 
NASD  agreed  that  such  an  offering 
would  not  be  part  of  an  "initial  public 
offering"  unless  it  were  the  first 
registered  offering  of  the  company's 
stock. 

2.  Restricted  Persons 

Paragraph  {a)(l)  of  proposed  NASD 
Rule  2790  would  stipulate  that  a 
member  or  associated  person  thereof 
may  not  sell  a  new  issue  to  any  account 
in  which  a  restricted  person  has  a 
beneficial  interest,  unless  such  sale 
qualifies  for  an  enumerated  exemption. 
The  scope  of  the  term  "restricted 
person"  is  discussed  below. 

a.  Broker-Dealers  and  Their 
Personnel.  Paragraph  (i)(ll)(A)  of  the 
proposed  rule  would  define  "restricted 
person  "  to  include  NASD  members  and 
other  broker-dealers.  Paragraph 
(i)(ll)(B)(i)  would  extend  the  definition, 
of  "restricted  person"  to  include  any 
officer,  director,  general  partner, 
associated  person,  or  employee  of  a 
member  or  any  other  broker-dealer. 
Paragraph  (>)(10)(B)(ii)  would  provide 
that  agents  of  a  broker-dealer  are  not 
considered  restricted  persons  unless 
they  are  engaged  in  the  investment 
banking  or  securities  business. 


"-  See  Cadwalader  2. 
''Sidley  2. 
^*  See  Sullivan  2. 
"17CFR  230.901  etseq. 


'"See  MSDW  2  (arguing  that  non-under\\Titten 
securities  should  not  be  covered  by  the  proposed 
rule  since,  by  definition,  NASD  members  would  not 
be  involved  in  the  offering);  Sullivan  2  (noting  that 
this  language  would  have  the  effect  of  including 
secondary  offerings  in  the  rule,  even  though  the 
NASD's  staled  intent  was  to  exempt  secondary 
offerings):  Willkie  2. 

""SeeSidley  2. 

""  But  see  infra  note  and  accompanying  text. 

■•i  See  id. 

""ITCFR  230.415. 
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b.  Limited  Business  Broker-Dealers. 
Paragraph  (i)(ll)(B)  specifically  would 
exclude  from  the  definition  of 
"restricted  person"  the  personnel  anil 
agents  of  a  'iimited  business  broker- 
dealer."  Paragraph  (i)(8)  would  define 
"limited  business  broker-dealer"  as  a 
broker-dealer  whose  authorization  to 
engage  in  the  securities  business  is 
limited  solely  to  the  purchase  and  sale 
of  investment  company/variable 
contracts  securities  and  direct 
participation  progrtim  securities.  These 
provisions  of  the  proposed  rule  would 
preserve  an  exemption  for  associated 
persons  of  a  limited  business  broker- 
dealer  under  the  interpretation."'  The 
NASD  has  emphasized,  however,  that 
this  exemption  would  apply  onyyto 
persons  associated  with  such  a  limited 
business  broker-dealer,  not  to  the 
limited  business  broker-dealer  itself. 

Several  commenters  argued  that  the 
proposed  definition  of    limited  business 
broker-dealer"  is  too  narrow  and  should 
be  expanded  to  include  broker-dealers 
that  do  not  have  any  involvement  in  the 
capital  formation  or  equity  underwriting 
business."-  The  NASD  has  determined, 
however,  not  to  broaden  the  scope  of 
this  exemption.  The  NASD  believes  that 
even  broker-dealers  engaged  solelv  in, 
for  example,  proprietary  trading  or 
merchant  banking  activities  (or  the 
associated  persons  of  such  firms)  might 
enter  into  reciprocal  arrangements  with 
other  members  that  could  create 
improprieties  that  the  proposed  rule 
seeks  to  address.  In  addition,  the  NASD 
believes  that  a  rule  requiring  members 
to  determine  w'hether  a  person  is 
engaged  in  reciprocal  arrangements  with 
a  broker-dealer  would  be  difficult  to 
administer  and  enforce  and  would 
eliminate  the  certainty  sought  bv  the 
proposed  rule. 

One  commenter,  the  Chicago  Board 
Options  Exchange  ("CBOE").  urged  the 
NASD  to  revise  the  proposal  to  treat 
CBOE  market  makers  and  floor  brokers 
as  limited  business  broker-dealers. 
CBOE  stated  that  these  exchange 
members  should  not  be  considered 
"industry  insiders"  as  they  are  not  in  a 
position  to  take  advantage  of  their 
position  to  participate  in  IPOs  for  their 
own  accounts  at  the  expense  of  public 
customers.  CBOE  maintained,  therefore, 
that  treating  these  CBOE  members  as 
restricted  persons  would  be  unnecessary 


to  accomplish  the  stated  purposes  of  the 
rule.  CBOE  also  argued  that  the  proposal 
would  put  CBOE  members  at  a 
competitive  disadvantage  relative  to 
members  of  the  futures  exchanges: 
Although  many  futures  products  are 
economically  similar  to  options,  futures 
exchange  members  who  trade  them 
would  not  be  restricted  persons  under 
the  new  rule.  CBOE  suggested  alternate 
rule  text  that  would  allow  a  CBOE 
member  to  purchase  new  issues  unless 
the  underwriter  of  the  IPO  were  an 
NASD  member  that  executed  stock 
transactions  on  behalf  of  the  CBOE 
member. 

In  response  to  CBOE's  comment,  the 
NASD  stated  in  Amendment  No.  2  that 
the  proposed  rule  should  apply 
generally  to  all  broker-dealers  and  their 
associated  persons.  The  NASD  believes 
that  a  rule  requiring  analysis  of  the 
activities  of  a  particular  broker-dealer 
would  be  more  difficult  rule  to 
administer  and  enforce  than  a  rule 
based  on  a  firm's  authorizations.  The 
NASD  recognizes  that  the  Interpretation 
and  the  proposed  rule  make  an 
exception  for  associated  persons  and 
owners  of  a  broker-dealer  that  engages 
solely  in  the  purchase  and  sale  of 
investment  company/variable  contract 
securities  and  direct  participation 
program  securities.  However,  the  NASD 
does  not  believe  that  the  existence  of 
this  exemption  for  "limited  business 
broker-dealers"  necessitates  additional 
exemptions. 

With  respect  to  the  competitive  issue 
between  CBOE  members  and  members 
of  futures  exchanges  that  trade  financial 
derivatives,  the  NASD  has 
acknowledged  that  futures  exchange 
members  would  not — solely  because  of 
their  status  as  such — be  restricted 
persons  under  the  proposed  rule. 
However,  the  NASD  believes  that  many 
futures  exchange  members  would  be 
subject  to  the  proposed  rule  because  of 
changes  to  the  federal  securities  laws 
made  by  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA"),"' 
A  futures  exchange  member  that  wishes 
to  trade  security  futures  products  must 
register  as  a  broker-dealer  pursuant  to 
Section  15(b){ll)  of  the  Act,  as  amended 
by  the  CFMA."''  In  Amendment  No.  5, 
the  NASD  clarified  that  the  proposed 
rule  would  treat  such  futures  exchange 


"'  Sff  N.AiSD  IM-2110-l(c). 

"-  See  Colish  l.'iuggesling  that  the  deRnition  of 
"limited  hii.^iness  broker-dealer"  also  include 
broker-dfalers  that  engage  only  in  private 
placements);  Fried  (arguing  that  no  broker-dealer 
should  be  a  restricted  person  without  some  nexus 
to  equity  IPOs);  Washington  (suggesting  that  only 
broker-dealers  that  engage  in  an  equity  securities 
busines.s  should  be  restricted). 


"J  Pub.  L.  No.  106-554,  Appendix  E,  114  Stat. 
2763.  The  CFMA  removed  the  prohibition  on 
single-stock  futures  and  set  forth  a  regulatory 
scheme  whereby  entities  that  trade  single-stock 
futures  and  other  security  futures  products  must 
register  with  both  the  Commission  (under  the 
Securities  Exchange  Act)  and  the  Commodity 
Futures  Trading  Commission  (under  the 
Commodity  Exchange  Act). 

"MSU.S.C,  78o(b)(ll). 


members  the  same  as  "conventional" 
broker-dealers."^" 

Finally,  one  commenter '^'^ 
recommended  that  the  proposed  rule 
include  a  provision  that  would  allow  an 
NASD  member,  in  determining  whether 
a  firm  is  a  limited  business  broker- 
dealer,  to  rely  on  the  information 
contained  in  that  firm's  Form  BD."^  In 
completing  the  Form  BD,  a  broker- 
dealer  must  list  all  lines  of  business  that 
account  for  1%  or  more  of  its  annual 
revenue.  In  the  initial  proposal,  the 
NASD  stated  that  a  member  "should 
look  to  the  Form  BD  as  well  as  any 
Restrictive  Agreement"  to  determine  the 
activities  of  a  broker-dealer.  Upon 
further  review,  the  NASD  clarified  in 
Amendment  No.  3  that  a  member  may 
look  to  the  Form  BD  as  evidence  of  a 
firm's  status,  but  must  inquire  further 
about  whether  the  firm  meets  the 
conditions  of  a  limited  business  broker- 
dealer. 

c.  Finders  and  Fiduciaries.  Paragraph 
(i)(ll)(C)  of  the  proposed  rule  would 
preserve  a  provision  in  the 
interpretation  that  treats  finders  and 
fiduciaries  of  the  managing  underwriter 
as  restricted  persons.  The  NASD 
believes  that  finders  and  fiduciaries  are 
industry  insiders  and,  therefore,  should 
be  subject  to  the  new  rule.  The  NASD 
believes,  moreover,  that  issuers  must  be 
prevented  from  circumventing  the 
underwriting  compensation  limits  of 
existing  NASD  Rule  2710  bv  offering 
finders  or  fiduciaries  access  to  a  new 
issue.""  However,  the  NASD  has 
proposed  to  treat  finders  and  fiduciaries 
as  restricted  persons  only  for  those 
offerings  for  which  they  are  acting  in 
those  capaciiies.  The  NASD  has  added 
that,  in  the  case  of  a  law  firm  or 
consulting  firm,  the  restriction  would 
apply  only  to  those  persons  working  on 
the  particular  offering. 

d.  Portfolio  Managers.  The 
Interpretation  prohibits  the  sale  of  hot 
issues  "to  any  senior  officer  of  a  bank, 
savings  and  loan  institution,  insurance 
company,  investment  company, 
investment  advisory  firm  or  any  other 
institutional  type  account."""  These 
persons  are  restricted  because  their 
position  allows  them  the  opportunity  to 
direct  business  to  a  member  firm. 


"'■CBOE  also  recommended  that  members  of  that 
exchange  who  lease  their  seats  and  who  are  not 
engaged  in  a  securities  busmess  not  be  considered 
restricted  persons.  In  this  matter,  the  NASD  agreed 
and  stated  in  .Amendment  Nn  5  that  it  would  not 
treat  such  persons  as  restricted  persons  under  the 
new  rule. 

*^See  Fried  2. 

8' 17  CFR  249  501. 

"8 NASD  Rule  2710  defines  the  term  "underwriter 
and  related  persons  '  to  include  "financial 
consultants"  and  "finders." 

«'>NASD!M-2110-l(b)(4). 
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However,  the  NASD  does  not  believe 
that  all  senior  officers  and  emplovees  of 
a  securities  department  oi  one  of  these 
entities  need  be  restricted.  Therefore, 
the  NASD  devised  a  function-oriented 
approach  that,  in  its  original  form, 
would  have  treated  as  a  restricted 
person  "lajny  employee  or  other  person 
who  supervises,  or  whose  activities 
directly  or  indirectly  involve  or  are 
related  to.  the  buying  or  selling  of 
securities"  for  one  of  the  listed  entities. 

In  response  to  the  original  proposal, 
three  commenters  stated  that  thev 
supported  the  fimctional  approach  but 
believed  that  the  proposed  rule  language 
was  too  broad  and  could  reach  persons 
whose  functions  were  purelv 
ministerial.'"'  These  commenters 
suggested  that  only  to  persons  who  have 
authority  to  make  investment  decisions 
should  be  lestricted.  The  NASD  agreed 
and  revised  the  proposed  rule  text 
accordingly  in  Amendment  No.  2.^^ 
Accordingly,  paragraph  (i)(ll)(DKi)  of 
the  proposed  rule  would  define  a 
portfolio  manager  as  any  person  who 
has  authority  to  buy  or  sell  securities  for 
a  bank,  savings  and  loan  institution, 
insurance  company,  investment 
company,  investment  advisor,  or 
collective  investment  account. 

One  commenter  sought  clarification 
on  whether  an  in\estment  advisor 
organized  as  a  non-natural  person 
would  be  deemed  a  restricted  person.^' 
This  commenter  stated  that  the 
proposed  rule  treats  certain  employees 
of  an  investment  advisor  as  restricted 
persons  but  is  not  clear  whether  the 
investment  advisor  itself  is  a  restricted 
person.  In  Amendment  No,  5,  ihe  NASD 
observed  that  the  definition  of 
"portfolio  manager"  in  paragraph 
(i)(l)(D)(i)  encompasses  non-natural 
persons.  Thus,  an  entity  organized  as  an 
investment  advisor  that  has  authority  to 
buy  and  sell  securities  for  any  of  the 
entities  enumerated  above  would  be  a 
portfolio  manager  for  the  purposes  of 
the  proposed  rule  and,  as  such,  a 
restricted  person. 

Another  commenter  recommended 
excluding  from  the  definition  of 
"portfolio  manager"  a  hedge  fund 
manager  of  a  fund  with  less  than  S200 
million  in  assets."*  The  NASD  believes 
that  the  reasons  for  treating  hedge  fund 


«"  Sep  Ropes;  Schwab;  Testa. 

9'  However,  one  commenter  suggested  that  a 
portfolio  manager  should  be  restricted  based  on 
whether  this  person  "exercises"  authority  to  make 
investment  decisions,  not  whether  such  person  is 
"authorized"  to  make  investment  decisions.  See 
Fried.  The  NASD  believes  that  the  alternative 
standard  proposed  by  this  commenter  is  too  narrow 
and  has  not  made  this  change. 

«z  Sef  Katten. 

93  See  Washington, 


managers  as  restricted  persons  are  not 
limited  by  the  size  of  the  assets  under 
management,  especially  with  amounts 
as  significant  as  those  proposed  bv  the 
commenter.  Therefore,  the  NASD 
declined  to  accept  this 
recommendation. 

Finally,  one  commenter  requested 
that  the  proposed  rule  include  an 
exemption  for  persons  who.  on  a 
volunteer  basis,  make  investment 
decisions  on  behalf  of  a  tax-exempt 
charitable  organization. '^*-*  The  NASD 
believes  that  the  purposes  of  the  rule 
may  be  implicated  by  persons  who 
manage  such  organizations.  The  NASD, 
therefore,  declined  to  accept  this 
suggestion. 

e.  Owners  of  Broker-Dealers.  In  the 
view  of  the  NASD,  a  prohibition  on  new 
issue  purchases  by  a  broker-dealer  could 
be  circumvented  if  the  broker-dealer's 
owners  were  permitted  to  purchase  the 
new  issue.  Therefore,  the  NASD  has 
proposed  to  deem  owners  of  a  broker- 
dealer  as  restricted  persons  as  well. 

Under  the  original  proposal,  the  term 
"restricted  person"  included  any 
natural  person  (or  member  of  the 
person's  immediate  family)  who  owned 
10%  or  more,  or  contributed  10%  or 
more  of  the  capital,  of  a  broker-dealer. 
Many  of  the  commenters  believed  that 
this  restriction  was  too  broad  and  would 
be  overly  burdensome.'*^  In  Amendment 
No.  2.  the  NASD  adopted  a  new- 
approach  that  bases  ownership  of  a 
broker-dealer  for  purposes  of  the  rule  on 
whether  the  broker-dealer  must  report 
the  ownership  interest  on  Form  BD.  The 
NASD  favors  this  approach  because  it 
would  not  have  to  create  new  concepts 
of  ownership  for  purposes  of  the  rule: 
The  Form  BD  reporting  requirements  are 
well  understood  by  NASD  members, 
who  already  maintain  such  information.- 

One  conunenter  criticized  this 
approach  on  the  grounds  that  persons 
who  might  in  fact  have  very  little  voting 
power  or  beneficial  interest  in  the 
broker-dealer  would  be  treated  as 
restricted  persons,  which  would  not 
further  the  purposes  of  the  rule.^*"  A 
person  must  be  reported  on  Form  BD  if 
it  holds  a  designated  percentage  of  "a 
class  of  voting  security"  of  the  reporting 
broker-dealer.  The  commenter  noted 
that,  depending  on  the  broker-dealer's 
capital  structure,  a  particular  class  of 
voting  security  might  represent  only  a 
small  portion  of  the  firm's  capital. 
Nevertheless,  a  person  owning  10%  or 
more  of  that  class  would  be  a  restricted 
person  under  the  proposed  rule.  The 
commenter  recommended  that  the 


ownership  interests  reported  in 
Schedules  A  and  B  of  Form  BD  should 
be  multiplied  so  that  only  the  actual 
economic  interest  would  be  used  to 
determine  whether  the  person  is 
restricted. 

The  NASD  has  determined  not  to 
accept  the  commenters  suggestion.  In 
Amendment  No.  4.  the  NASD  stated  that 
it  seeks  to  aid  members'  compliance 
efforts  by  eliminating  the  need  to 
perform  calculations  in  determining 
ownership  interests  in  a  broker-dealer. 
In  its  experience,  such  calculations  are 
often  difficult  and  frequently  raise 
interpretive  issues  with  various 
ownership  structures.  The  NASD 
deliberately  sought  to  eliminate  that 
level  of  complexity  by  referencing 
persons  listed  on  Schedules  A  and  B, 
noting  that  there  are  no  special  codes  or 
identifiers  on  Schedule  B  to  identify 
persons  with  only  a  small  economic 
interest. 

The  same  commenter  also  suggested 
an  exemption  from  the  proposed 
definition  of  "restricted  person'  for  an 
entity  disclosed  on  Schedule  A  or  B  of 
Form  BD  that  is  listed  on  a  foreign 
exchange.  Pursuant  to  Form  BD,  a 
broker-dealer  must  report  entities  that 
have  interests  at  every  level  of  its 
ownership  structure  that  exceed 
designated  percentages.  However,  once 
a  public  reporting  company  is  reached, 
no  ownership  information  further  up 
the  chain  need  be  given.''"  Only  those 
public  reporting  companies  that  are 
subject  to  Sections  12  or  15(d)  of  the 
Act  ^"  may  avail  themselves  of  this 
exclusion.  The  NASD  has  proposed  to 
follow  the  Form  BD  in  this  regard:  thus, 
a  foreign  entity  with  an  ownership 
interest  in  a  broker-dealer  would  not  be 
a  restricted  person  if  that  foreign  entity 
were  subject  to  Sections  12  or  15(d)  of 
the  Act.'''' 

The  general  restriction  on  owners  of 
a  broker-dealer  would  not  extend  to 
owners  of  a  limited  business  broker- 
dealer.  One  commenter  recommended 
that,  because  associated  persons  of  a 
limited  business  broker-dealer  were  not 
restricted,  the  owners  of  a  limited 
business  broker-dealer  also  should  not 
be  restricted.'""  The  NASD  agreed  and 
revised  the  proposed  rule  text 
accordingly. 

f.  Affiliates  of  Broker-Dealers.  The 
proposed  rule  would  treat  as  restricted 
persons  not  only  owners  of  a  broker- 
dealer,  but  also  affiliates  of  the  broker- 


"•■  See  Schwab. 

9s  See  Colish;  Orrick;  SIA;  Sidley:  Willkie, 

'-*SeeFried2. 


'''See  Form  BD,  Schedule  B,  Instruction  3. 

""1 5  U,S.C.  78/ and  78o.  " 

■'*  A  foreign  entity  also  might  be  eligible  to 
purchase  new  issues  pursuant  (o  the  proposed 
rules  exemption  for  publicly  traded  entities.  See 
infra  notes — and  accompanying  text. 

'""See  Willkie  2. 


62134 


Federal  Register/ Vol.  68,  No.  211 /Friday,  October  31,  2003/Notices 


dealer.  While  such  affiliates  would  not 
specifically  be  included  in  the 
definition  of  "restricted  person," 
paragraph  (a)(1)  of  the  proposed  rule 
would  provide  that  a  member  may  not 
sell  a  new  issue  to  any  account  in  which 
a  restricted  person  (such  as  an  owner  of 
a  broker-dealer)  "has  a  beneficial 
interest."  The  NASD  has  stated  that  an 
owner  of  a  broker-dealer — whom  the 
proposed  rule  would  explicitly  deem  a 
restricted  person  "would  be  viewed  as 
having  a  beneficial  interest  in  an 
account  held  by  a  subsidiary*  [i.e..  a 
sister  company  of  the  broker-dealer). 

Several  commenters  stated  that 
applying  the  proposed  rule  to  affiliates 
has  no  policy  justification.""  These 
commenters  were  concerned,  in  part, 
that  many  financial  services  firms, 
which  currently  may  invest  in  hot 
issues  under  the  Interpretation,  would 
be  prohibited  from  purchasing  new 
issues  under  the  proposed  rule  simply 
by  the  accident  of  having  become 
affiliated  with  an  NASD  member  firm  in 
the  wake  of  the  Gramm-Leach-Bliley 
Act,'"-  which  repealed  many 
restrictions  on  affiliation  among  banks, 
insurance  companies,  and  securities 
firms. 

The  NASD  believes,  nevertheless,  that 
broker-dealer  affiliates  should  be 
restricted  persons.  The  NASD  contends 
that,  if  the  rule  failed  to  restrict  an 
account  in  which  a  restricted  person 
had  a  beneficial  interest,  the  restricted 
person  could  evade  the  restriction  by 
directing  a  subsidiary  to  purchase  the 
new  issue  instead.  However,  to  offer 
some  relief  to  entities  that  could  be 
affected  by  the  restriction  on  broker- 
dealer  affiliates,  the  NASD  is 
establishing  an  exemption  for  any  such 
affiliate  (except  another  broker-dealer) 
that  is  publicly  traded."" 

g.  Family  Members.  The  proposed  rule 
would  restrict  various  persons  based  on 
their  functions  in  the  financial  services 
industry.  In  addition,  paragraph 
(i)(ll)(D)(ii)  would  restrict  certain  other 
persons  based  on  their  relationship  with 
persons  who  work  in  the  financial 
services  industry.  The  NASD  believes 
that  these  collateral  restrictions  are 
necessan-  to  prevent  a  "functionally" 
restricted  person  from  circumventing 
the  rule  bv  purchasing  new  issues 
through  the  account  of  an  immediate 
family  member.  Paragraph  (i)(n)  would 
define  "immediate  family  member"  to 
include  a  persons  parents,  mother-in- 
law  or  father-in-law,  spouse,  brother  or 


""  .Sep  MSDVV,  Orrick:  Rosenman;  SIA;  Sullivan: 
Willkie. 

'o^Pub.  L.  No.  106-102,  113  Stat.  1338(1999). 

""  See  infra  notes  127-136  and  accompanying 
text. 


sister,  brother-in-law  or  sister-in-law, 
son-in-lav/  or  daughter-in-law,  and 
children,  and  any  other  individual  to 
whom  the  person  provides  "material 
support."  This  provision  is  based  on  a 
provision  in  the  Interpretation  "'■'  but 
supplements  the  existing  provision  by 
adding  a  definition  of  "material 
support"  in  paragraph  (i)(9):  the  direct 
or  indirect  provision  of  more  than  25% 
of  a  person's  income  in  the  prior 
calendar  year.  Paragraph  (i)(9)  of  the 
new  rule  would  deem  members  of  the 
immediate  family  living  in  the  same 
household  to  be  providing  each  other 
with  material  support. 

The  NASD  originally  proposed  that 
"material  support"  would  mean 
providing  10%  of  another's  income.  One 
commenter  supported  the  addition  of  a 
bright-line  definition  of  "material 
support  "  but  recommended  that  the 
threshold  be  raised  to  25%,  as  measured 
in  the  prior  calendar  year."'"'  The  NASD 
agreed  and  revised  the  proposed  rule 
text  accordingly.  Another  commenter 
argued  that  the  definition  of  "material 
support"  was  over-inclusive,  as  it  was 
not  necessarily  based  on  the  economic 
reality  of  the  situation. '»«  The  NASD 
believes,  however,  that  the  "material 
support"  provisions  as  proposed  are  a 
reasonable  means  to  prevent  evasion  of 
the  rule,  and  that,  without  clear  and 
straightforward  standards  for  collateral 
restrictions  on  family  members,  the  rule 
would  become  difficult  to  administer. 
The  NASD  stated  in  Amendment  No.  2 
that  it  will  not  evaluate  "material 
support"  issues  on  a  case-by-case  basis. 

In  addition,  the  proposed  rule  would 
modif\'  the  treatment  of  sales  to 
members  of  the  immediate  family  of  an 
officer,  director,  general  partner, 
employee,  or  agent  of  a  member  or  other 
broker-dealer  (collectively  referred  to  as 
"associated  persons").  Under  the 
Interpretation,  members  of  the 
immediate  family  of  an  associated 
person  may  not  purchase  hot  issues 
from  the  firm  employing  the  associated 
person. "'~  The  proposed  rule  would 
expand  this  prohibition  to  include 
affiliates  of  the  firm  employing  the 
associated  person.  The  NASD  believes 
that  this  change  is  necessary  to  clarify 
that  immediate  family  members  of 
associated  persons  may  use  neither 
traditional  nor  online  distribution 


""  See  NA$D  IM-2110-l(/)(2). 

■"s  See  Schjwab. 

"*See  Friad  2  (hypothesizing  that  two  cousins 
sharing  an  apartment  would  he  deemed  to 
materially  support  each  other  under  the  proposed 
rule,  even  though  they  might  not  in  fact  be 
materially  supporting  each  other). 

'O'SeeNASD  lM-2110-l(b)(2)(B). 


channels  to  circumvent  the  prohibitions 
on  sales  to  them. 

Finally,  two  commenters  pointed  out 
that  the  original  proposal  appeared  to 
have  instances  of  faulty  drafting  where 
family  members  should  have  been 
exempt  from  the  proposed  rule  but  were 
not. "'"  The  NASD  agreed  with  these 
comments  and  revised  the  proposed 
rule  text  accordingly. 

h.  Investment  Clubs  and  Family 
Investment  Vehicles.  Two  commenters 
urged  that  the  proposed  rule  not 
prohibit  their  investment  clubs  from 
purchasing  IPOs."'"  In  response,  the 
NASD  in  Amendment  No.  4  revised  the 
definition  of  "collective  investment 
account"  in  paragraph  (i)(2)  of  the 
proposed  rule  to  exclude  "investment 
clubs  '  (as  defined  in  paragraph  (i)(6)) 
and  "family  investment  vehicles"  (as 
defined  in  paragraph  (i)(4)).  Therefore,  a 
person  who  has  authority  to  buy  or  sell 
securities  on  behalf  of  an  investment 
club  or  a  family  investment  vehicle 
would  not  be  a  portfolio  manager  under 
paragraph  {i)(10)(D)(i)  and,  therefore. 
not  be  a  restricted  person  on  that  basis. 
In  addition,  even  if  an  investment  club 
or  family  investment  vehicle  included 
persons  who  were  otherwise  restricted 
(e.g.,  because  they  were  associated 
persons  of  a  broker-dealer),  such  entity 
could  still  purchase  new  issues  if  it 
qualified  for  the  de  minimis  exemption 
of  paragraph  (c)(4).'"' 

Finally,  one  commenter 
recommended  that  ihe  definition  of 
"family  investment  vehicle"  be 
expanded  to  includt;  long-term  family 
employees."'  In  Amendment  No.  5,  the 
NASD  stated  that  the  commenter  had 
not  presented  sufficient  reason  to 
exclude  such  persons  and  declined  to 
make  this  change.  Moreover,  the  NASD 
believes  that  permitting  non-familv 
persons  into  the  exemption  for  family 
investment  vehicles  could  open  the 
exemption  to  abuse. 

i.  loint  Back  Office  Broker-Dealers. 
Certain  hedge  funds,  or  subsidiaries 
thereof  have  opted  to  become  registered 
broker-dealers.  These  entities  are 
generally  known  as  "joint  back  office 
broker-dealers"  ("JBOs")  because  thev 
share  a  back  office  with  another 
registered  broker-dealer.  Under  the 
Interpretation,  hedge  funds  that  arc  (or 
are  affiliated  with)  JBOs  are  not,  solely 
on  such  basis,  precluded  from 


'<"'  See  Sullivan;  Testa. 

"wSeeFu;  Smith 

""One  commenter  stated  that  an  earlier  version 
of  the  proposed  rule  appeared  to  inadvertently 
exclude  investment  clubs  and  family  partnerships 
from  the  dp  minimis  exemption.  .See  Sullivan.  The 
NASD  has  clarified  that  such  entities  may  qualify 
for  the  dp  minimis  exemption. 

">SeeCadwalader2. 
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purchasing  hot  issues  on  behalf  of  their 
investors.  The  special  provisions  for 
JBOs  arise  from  an  exemption  granted 
by  the  NASD  staff  responding  to  certain 
provisions  of  the  1998  amendments  to 
the  Interpretation,  Those  provisions  had 
thfe  effect  of  precludmg  hedge  funds 
registered  as  JBOs  (or  with  JBO 
subsidiaries)  from  purchasing  hot  issues 
even  if  investors  in  the  funds  were  not 
restricted.  The  NASD  staff  determined 
that  sales  of  hot  issues  to  a  hedge  fund 
should  be  based  on  the  status  of  the 
beneficial  owners  of  the  fund,  not 
simply  the  fund's  status  as  a  broker- 
dealer,"-  The  proposed  rule  seeks  to 
codify  this  exemption. 

The  NASD  continues  to  believ*^  that 
the  election  by  an  investment  fund  to 
become  (or  be  affiliated  with)  a  JBO 
should  not  by  itself  preclude  the 
purchase  of  new  issues  by  investors  in 
that  fund  who  are  not  otherwise 
restricted  persons.  The  original  proposal 
provided  that  a  collective  investment 
account — including  a  JBO — could  avail 
itself  of  the  de  minimis  exemption  and 
included  a  definition  of  "joint  back 
office  broker-dealer."  In  Amendment 
No.  2,  the  NASD  removed  any  explicit 
references  to  JBOs.  The  NASD  stated 
that,  as  a  result  of  its  revisions  to  the 
definition  of  "beneficial  interest"  and 
"restricted  person,"  the  conditions  that 
gave  rise  to  the  need  for  the  JBO 
exemption  had  been  removed.  Bv 
clarifying  that  "beneficial  ownership" 
includes  a  financial  interest,  such  as  the 
right  to  share  in  gains  or  losses,  the 
NASD  believed  it  had  clarified  that  a 
JBO's  legal  ownership  of  securities 
would  not  constitute  a  "beneficial 
interest"  for  purposes  of  the  proposed 
rule.  The  NASD,  therefore,  concluded 
that  a  specific  exemption  for  JBOs  was 
no  longer  necessary. 

In  Amendment  No.  4,  the  NASD 
restored  a  specific  reference  to  JBOs  in 
the  de  minimis  exem^ption,  now 
relocated  to  paragraph  (c)(4)  of  the 
proposed  rule,  as  well  as  a  definition  of 
"joint  back  office  broker-dealer"  in  then 
paragraph  (i){7).  Two  commenters  noted 
problems  with  the  definition."  *  Under 
the  NASD's  final  proposal,  the  NASD 
devised  an  alternative  manner  of 
exempting  purchases  of  new  issues  by 
JBOs.  New  paragraph  (a)(4)  would 
provide  an  exemption  for  "purchases  bv 
a  broker/dealer  (or  owner  of  a  broker/ 
dealer),  organized  as  a  investment 
partnership,  of  a  new  issue  at  the  public 
offering  price,  provided  such  purchases 
are  credited  to  the  capital  accounts  of  its 


' '  -  Spp  letter  from  Gary  GoldshoUe,  NASD,  to 
David  Katz,  Sidlev  &  Austin,  dated  januan'  20, 
1999. 

"'SeeSidley  2:  Willkiea. 


partners  in  accordance  with  paragraph 
(c)(4)."  This  exemption  would  allow  an 
investment  partnership  (e.g.,  a  hedge 
fund)  that  registers  as  a  broker-dealer  or 
that  has  a  broker-dealer  subsidian,'  to 
purchase  new  issues  on  the  same  terms 
as  other  investment  partnerships.  This 
approach  is  consistent  with  the  relief 
granted  in  the  original  exemptive  letter. 
Under  Amendment  No.  5.  a  hedge  fund 
that  registers  as  a  broker-dealer  or  that 
has  a  broker-dealer  subsidiary  could 
purchase  new  issues  so  long  as  the 
beneficial  interests  of  restricted  persons 
do  not  exceed  in  the  aggregate  10%  of 
the  fund.  Accounts  that  are  beneficially 
owned  by  restricted  persons  in  excess  of 
the  10%  threshold  may  use  can'e-out 
procedures  to  prevent  the  restricted 
persons  from  receiving  more  than  10% 
of  the  notional  pro  rata  proceeds  of  a 
new  issue. 

One  commenter  argued  that  an  entity 
that  is  a  non-natural  person  should  be 
disregarded  fur  the  purposes  of 
determining  who  holds  the  beneficial 
interest  in  an  account,  and  that  the  rule 
should  look  only  to  natural  persons  who 
may  hold  beneficial  interests  in  that 
account."'^  This  commenter  concluded, 
therefore,  that  there  is  no  need  for  a 
specific  exemption  for  JBOs.  In 
Amendment  No.  5,  the  NASD 
responded  that  the  commenter  was 
correct  that,  in  determining  whether  a 
person  is  a  restricted  person,  one  should 
"look  through"  to  the  persons  who  have 
the  actual  beneficial  interests  in  the 
account's  gains  and  losses.  If  one  can 
look  through  until  each  of  the  natural 
persons  is  reached  and,  along  the  way. 
encounters  no  beneficial  owners  who 
are  restricted  persons,  the  account  may 
purchase  new  issues.  However,  if  the 
process  of  looking  through  reveals  a 
restricted  person  identified  in  paragraph 
(i)(ll)  of  the  proposed  rule — be  it  a 
natural  person  or  a  legal  person — then 
the  account  may  be  restricted.  The  next 
step  in  the  analysis,  according  to  the 
NASD,  is  to  determine  whether  the 
account  qualifies  for  an  exemption 
under  paragraph  (c)  of  the  rule.  For  this 
reason,  the  NASD  provided  an 
exemption  for  JBOs:  In  the  absence  of  an 
exemption,  a  JBO  would  be  restricted 
even  if  it  were  beneficially  owned 
entirelv  bv  hon-restricted  persons. 

The  NASD  has  stated  that  the 
exemption  for  JBOs  would  not  extend  to 
associated  persons  of  a  JBO.  Th^ree 
commenters  argued  that  associated 
persons  of  a  JBO  should  not,  solely  by 
virtue  of  their  association  with  the  JBO, 
be  restricted  persons. '  ^ '''  The  NASD 
explained  in  Amendment  No.  4  that 


election  to  become  a  JBO  bestows 
certain  benefits  on  the  investment 
account,  but  also  imposes  certain 
obligations,  including  restrictions  on  the 
ability  of  associated  persons  to  purchase 
new  issues.  The  NASD  further 
explained  in  Amendment  No.  5  that  the 
act  of  registering  a  collective  investment 
account  as  a  JBO  should  not  taint  the 
investors,  who  otherwise  might  not  be 
restricted  persons.  However,  the  NASD 
does  not  believe  that  this  necessitates 
excluding  associated  persons  of  the  JBO 
from  the  definition  of  "restricted 
person." 

3.  General  Prohibitions 

Paragraph  (a)(1)  of  the  proposed  rule 
sets  forth  the  basic  prohibition  that  a 
member  (or  an  associated  person 
thereof)  may  not  sell  a  new  issue  to  an 
account  in  which  a  restricted  person  has 
a  beneficial  interest,  except  as  otherwise 
permitted  under  the  rule.  Paragraph 
(a)(2)  would  provide  that  a  member  (or 
associated  person  thereof)  may  not 
purchase  a  new  issue  in  any  account  in 
which  such  member  or  associated 
person  has  a  beneficial  interest,  except 
as  otherwise  permitted  under  the  rule. 
Paragraph  (a)(3)  would  provide  that  a 
member  may  not  continue  to  hold  new 
issues  acquired  as  an  underwriter, 
selling  group  member,  or  otherwise, 
except  as  otherwise  permitted  under  the 
rule. 

One  commenter  stated  that  these 
provisions  could  be  read  to  prohibit 
accommodation  sales  (i.e.,  sales  to 
another  broker-dealer  at  the  public 
offering  price  to  enable  that  broker- 
dealer's  customer  to  purchase  the  new, 
issue  at  the  public  offering  price)  as  well 
as  purchases  by  and  among  members  of 
the  selling  group  while  engaged  in  the 
distribution  of  a  new  issue.  "•"  The 
NASD  agreed  that  neither  of  these 
outcomes  was  intended  and,  in 
Amendment  No.  3,  added  a  new 
paragraph  (a)(4)  to  the  proposed  rule  to 
address  these  concerns.  Paragraph 
(a)(4)(A)  would  allow  sales  or  purchases 
from  one  member  of  the  selling 
group  "  ^  to  another  member  that  are 
incidental  to  the  distribution  of  a  new 
issue  to  a  non-restricted  person  at  the 
public  offering  price.  Paragraph  (a)(4)(B) 
would  allow  sales  or  purchases  by  a 
broker-dealer  of  a  new  issue  at  the 
public  offering  price  as  an 


'•'5>pSidiey2. 

■s  See  Rosenman;  Sidley  2:  Willkie  3. 


""SeeSlA, 

"^The  term  "selling  group"  is  defined  in  existing 
NASD  Rule  0120(p).  In  Amendment  No.  4,  the 
NASD  replaced  the  term  "syndicate"  with  the  term 
"selling  group."  The  NASD  elected  to  use  the  more 
expansive  term  "selling  group"  because  if  did  not 
believe  that  whether  a  broker-dealer  has  made  a 
financial  commitment  to  purchase  securities  in  an 
IPO  is  relevant  for  purposes  of  the  rule. 
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accommodation  to  a  non-restricted 
person  customer  of  the  broker-dealer. 

4.  General  Exemptions 

Paragraph  (c)  states  that  the  proposed 
rule's  general  prnhibitions  would  not 
apply  to  sales  to  or  purchases  from 
several  classes  of  persons,  whether 
directly  or  through  accounts  in  which 
such  persons  have  a  beneficial 
interest.""  These  classes  of  person  are 
described  below. 

d.  Investnwnt  Companies.  Paragraph 
(c)(1)  of  the  proposed  rule  states  that 
sales  of  new  issues  to,  or  purchases  bv, 
an  investment  company  registered 
under  the  Invt'stment  Company  Act  of 
194U  ■  ■''  would  not  ho  subject  to  the 
rule.  This  proxision  would  preserve  an 
e.xisting  exemption  in  the 
Interpretation.'-"  ^ 

b.  Common  Trust  Funds  and 
Insurance  Companies.  Paragraphs  (c)(2) 
and  fc](3)  would  provide  exemptions  for 
sales  of  new  issues  to,  or  purchases  by, 
certain  trust  funds  and  insurance 
company  accounts,  respectively.  To 
qualif\'  for  these  exemptions,  a  trust 
fund  would  have  to  have  investments 
from  1.000  or  more  accounts,  and  an 
insurance  account  would  have  to  be 
funded  by  premiums  from  1.000  or  more 
p(ilic:yh(ilders  (or.  if  a  general  account. 
the  insurance  company  would  have  to 
have  1.000  or  more  policvholdersl.^-'  In 
addition,  the  fund  or  insurance  account 
may  not  limit  its  participation 
principally  to  restricted  persons. '^^ 

I'nder  the  original  proposal,  the 
exemption  for  general,  separate,  or 
investment  accounts  of  insurance 
companies  would  applv  only  if  the 
account  "has  investments  from"  1.000 
or  more  policyholders.  One  commenter 
recommended  that  the  proposed  rule 
use  the  term  "funded  by"  policvholders 
instead  of  "has  in\estments  from" 
policyholders;  an  insurance  company 
general  account  generally  is  owned  by 
the  insurance  company  itself,  so  the 
policvholders  do  nf)t  technicallv  invest 
in  or  fund  the  account.'-'  The  NASD 
agreed  and  in  Amendment  No.  5  revised 
the  proposed  rule  text  accordingly. 


' '"  .Sullivan  expressed  concern  that  the  general 
exemptions,  in  the  form  proposed  in  Amendment 
No.  2.  applied  only  to  the  persons  specified  in  the 
proposed  rule  and  did  not  extend  to  the  accounts 
of  such  persons  The  NASD  agreed  that  the  general 
exemptions  should  clearly  state  that  they  applv  to 
the  specified  persons  as  well  as  to  the  accounts  of 
such  persons,  and  revised  the  proposal  accordinglv. 

""15  U.S.C.  80a-l  et  seq. 

'2''See  NA,SD  IM-211(>-l(fl(ll. 

'2>  See  paragraphs  (c)(2)(A)  and  (c)(3)(A)  of 
proposed  NA.SD  Rule  2790 

■-•■  See  paragraphs  (c)(2)(B)  and  (c)(3)(B)  of 
proposed  NASD  Rule  2790. 

'- '  See  Mayer  Brown. 


One  commenter  suggested  that  the 
NASD  delete  the  proposed  requirement 
that  an  insurance  company  account  be 
funded  by  premiums  from  1,000  or  more 
policyholders,  reasoning  that  an  account 
of  any  size  would  not  pose  a  problem 
under  the  new  rule  so  long  as  the 
policyholders  were  not,  principally, 
restricted  persons. '-'•  In  Amendment 
No.  5,  the  NASD  stated  its  intent  to 
retain  this  numerical  threshold  because 
it  provides  further  assurance  that  new 
issues  purchased  by  an  insurance 
company  account  are  not  targeted  for 
restricted  persons.  The  NASD  added 
that,  if  an  insurance  company  separate 
account  has  only  a  few  policyholders  (as 
suggested  in  the  commenter's 
hypothetical),  it  would  be  appropriate 
for  the  insurance  company  to  ascertain 
whether  each  of  the  individual  policy 
holders  wa.s  a  restricted  person. 

The  same  commenter  also 
recommended  that  the  new  rule 
specifically  confirm  that  the  insurance 
company  account  exemption  is  not 
limited  to  life  insurance  companies,  but 
applies  "across  all  industries."  '-''  In 
Amendment  No.  5,  the  NASD  stated  that 
paragraph  (c)(3)  of  the  proposed  rule 
would  apply  to  all  types  of  insurance 
companies  and  that  amending  the 
exemption  to  apply  "across  all 
industries"'  could  create  unintended 
loopholes. 

One  commenter  recommended  that 
the  proposed  rule  include  a  general 
exemption  for  mutual  banks,  in  the 
same  way  that  it  would  exempt  mutual 
insurance  companies. '-••  In  AJmendment 
No.  5,  the  NASD  noted  that  an 
exemption  similar  to  the  one  for 
insurance  company  accounts  is 
contained  in  paragraph  (c)(2)  of  the 
proposed  rule  for  bank  common  trust 
funds.  The  NASD  does  not,  however, 
believe  that  the  commenter  has 
articulated  a  sufficient  rationale  for  an 
exemption  for  mutual  banks. 

c.  Publicly  Traded  Entities.  Paragraph 
(c)(5)  of  the  proposed  rule  would 
provide  a  general  exemption  for 
publicly  traded  entities  (except  broker- 
dealers  and  certain  affiliates  thereof) 
that  are  listed  on  a  national  securities 
exchange,  are  traded  on  the  Nasdaq 
National  Market,  or  are  foreign  issuers 
whose  securities  meet  the  quantitative 
designation  criteria  for  listing  on  a 
national  securities  exchange  or  the 
Nasdaq  National  Market.  These  entities 
have  broad  public  ownership  and  their 
securities  may  be  purchased  by  any 
investor.  The  NASD  believes  that  an 
exemption  for  publicly  traded  entities 


recognizes  the  practical  limitations  in 
attempting  to  identify  every  beneficial 
owner  of  a  publicly  traded  entity  and 
that  the  benefits  of  investments  in  new 
issues  are.  indirectly,  shared  bv  the 
public  shareholders. 

The  original  proposal  would  have 
exempted  "[a]  publicly  traded 
corporation  '•^"  (other  than  an  affiliate  of 
a  broker/dealer)  listed  on  an  exchange 
or  The  Nasdaq  Stock  Market,  in  which 
no  person  with  a  10%  or  more 
ownership  interest  is  a  restricted 
person."  Three  commenters  objected  to 
the  10%  proviso:  they  argued  that  the 
publicly  traded  entity  exemption  should 
resemble  the  exemption  for  registered 
investment  companies  and  U.S. 
employee  benefit  plans  in  not  requiring 
member  firms  to  "look  through"  an 
entity  to  determine  whether  the 
beneficial  owners  were  restricted 
persons.'-"  The  NASD  agreed  with  these 
commenters  and  eliminated  the  "look 
through"  provision. 

As  originally  proposed,  the  publiclv 
traded  entity  exemption  did  not  extend 
to  entities  listed  on  a  foreign  exchange. 
One  commenter  stated  that  limiting  the 
exemption  to  publicly  traded  entities 
listed  on  U.S.  markets  would  unfairly 
discriminate  against  foreign 
companies. ^^''  A  second  commenter 
recommended  an  exemption  for  an 
initial  equity  offering  in  the  United 
States  by  an  issuer  w'hose  equity  is 
publicly  traded  in  another  countrv.'  '"  In 
Amendment  No.  3.  the  NASD  expanded 
the  proposed  exemption  to  permit 
purchases  of  new  issues  by  a  publicly 
traded  foreign  entity  so  long  as  that 
entity  meets  the  quantitative 
designation  criteria  for  listing  on  a 
national  securities  exchange  or  the 
Nasdaq  National  Market. 

The  publicly  traded  entity  exemption 
would  not  apply  to  a  publicly  traded 
broker-dealer  or  an  affiliate  of  the 
broker-dealer  where  the  broker-dealer  is 
authorized  to  engage  in  the  public 
offering  of  new  issues  either  as 
underwriter  or  as  a  selling  group 
member.  Although  the  shareholders  of 
such  publicly  traded  entities  would 
indirectly  receive  some  of  the  benefit  of 


'"SeeSidlfcv2. 

'«7d. 

i28SeeFrieli. 


'■^^One  commenter  pointed  out  that  the  text  of 
the  original  proposHl  referrpd  onlv  to  publicly 
traded  corporations  and  suggested  that  the 
exemption  be  extended  to  legal  pi*rsons  other  than 
corporation.s.  See  Rosenman  The  ,\ASD  agreed  and 
revised  the  proposed  rule  text  accordingly. 

'■^"SeeColish;  Sidley:  Sullivan  ("l>ecause  *  '  ' 
publicly  traded  corporations  are  not  likely  to  be 
used  by  re<;tri(:ted  persons  as  vehicles  for 
investments  in  hot  issues.  NASD  members  should 
be  spared  the  administrative  burden  of  confirming 
the  restricted  person  ownership  of  customers  that 
are  publicly  traded  corporations"). 

>2«SeeSidley. 

""See  Fried  2. 
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IPO  purchases,  the  NASD  does  not 
believe  that  allowing  such  purchases 
would  be  consistent  with  the  purposes 
of  the  rule.  The  version  of  the  publiclv 
traded  entity  exemption  proposed  in 
Amendment  No.  3  could  have  been 
construed  to  permit,  for  example,  the 
holding  company  parent  of  a  broker- 
dealer  to  purchase  new  issues,  even  if 
the  broker-dealer  engaged  in  a 
significant  amount  of  investment 
banking  business.  The  NASD  stated  that 
this  was  never  the  intent  of  the 
proposed  exemption.  Therefore,  in 
Amendment  No.  4.  the  NASD  revised 
the  public  entity  exemption  to  applv 
only  to  publicly  traded  entities  that  are 
not  affiliated  '  '  ■  with  a  broker-dealer 
engaged  in  the  public  offering  of  new 
issues. 

The  NASD  believes  that  looking  to 
whpiher  a  broker-dealer  i^  authorized  to 
engage  in  public  offerings  ' '-  excludes 
from  the  publicly  traded  entity 
exemption  the  "full  service"  broker- 
dealers  and  their  parent  companies  that 
the  rule  is  designed  to  reach.  On  the 
other  hand,  the  proposed  rule  would 
allow  purchases  of  new  issues  bv  the 
many  publicly  traded  entities  that  have 
broker-dealer  affiliates  established  for 
limited  corporate  purposes.  The  NASD 
believes  that  looking  into  whether  a 
broker-dealer  affiliate  participates  in 
offerings  of  new  issues  is  one  of  manv 
possible  tests  for  determining  the  scope 
of  the  publicly  traded  entity  exemption. 
The  NASD  stated  that  it  also  considered 
looking  at  the  percent  of  profits  or 
revenues  a  parent  holding  company 
derives  from  broker-dealer  activities,  but 
concluded  that  such  information  is 
often  difficult  to  determine  and 
frequently  varies  from  year  to  year.  1^3 


'  "  The  NASD  also  stated  in  Amendment  No.  4 
that  an  "affiliate"  for  purposes  of  this  provision 
would  have  the  same  meaning  as  in  N7\SD  Rules 
2710  and  2720. 

1^2  Under  NASD  member  admission  rules,  a 
broker-dealer  that  seeks  authority  to  engage  in 
public  offerings  must  make  that  part  of  its 
membership  application.  If  an  existing  NASD 
member  that  is  not  authorized  to  engage  in  public 
offerings  seeks  to  do  so  in  the  future,  such  member 
must  make  an  application  under  NASD  Rule  1017. 
In  Amendment  No.  4.  the  NASD  stated  that  it 
intends  to  look  to  whether  a  firm  is  authorized  to 
engage  in  public  offerings  of  new  issues,  and  that 
the  information  on  Form  BD  may  help  firms 
identify  broker-dealers  that  are  authorized  to  engage 
in  public  offerings.  The  NASD  noted,  however,  that 
the  information  on  Form  BD  will  not  be  conclusive 
since  Item  12  does  not  require  an  activity  to  be 
reported  if  it  is  less  than  17o  of  annual  revenue. 

"'In  Amendment  No.  5,  the  NASD  offered  the 
following  example  of  how  the  publicly  traded  entitv 
exemption  would  work  in  conjunction  with  the 
basic  restriction  on  broke''-dealers  and  their 
affiliates.  Assume  that  a  parent  company  is  publicly 
traded  and  has  a  broker-dealer  subsidiary  that 
engages  in  public  offerings.  The  publicly  traded 
parent  company  would  be  restricted  under 
paragraph  (i)(ll)(E)  of  the  nile  and  would  not 


One  commenter  argued  that  purchases 
by  a  private  company  also  should  be 
exempt  from  the  proposed  rule,  if  no 
more  than  10%  of  its  shareholders  are 
restricted  persons."''  The  NASD 
responded  that  a  private  company  may 
avail  itself  of  the  de  minimis  exemption 
in  paragraph  (c)(4). 

Finally,  one  commenter  '  '^  pointed 
out  that  the  Nasdaq  Stock  Market 
currently  has  an  application  pending 
with  the  Commission  to  become 
registered  as  a  national  securities 
exchange  pursuant  to  Section  6  of  the 
Act.^'**'  If  that  application  is  approved, 
securities  traded  in  both  the  Nasdaq 
National  Market  and  the  Nasdaq 
SmallCap  Market  would  be  deemed  to 
be  traded  on  a  national  securities 
exchange.  The  commenter  stated  that 
the  distinction  set  forth  in  paragraphs 
(c)(5)(A)  and  (B)  between  a  security  that 
is  "listed  on  a  national  securities 
exchange"  versus  one  that  is  "traded  on 
the  Nasdaq  National  Market"  could 
create  confusion  as  to  whether  securities 
traded  on  the  Nasdaq  SmallCap  Market 
are  exempt  from  the  rule.  In 
Amendment  No.  5,  the  NASD  stated  that 
the  publicly  traded  entity  exemption 
does  not  apply  to  securities  traded  on 
the  Nasdaq  SmallCap  Market,  In 
addition,  the  NASD  represented  that  it 
would  consider  amending  the  publicly 
traded  entity  exemption  if  and  when 
Nasdaq  becomes  a  national  securities 
exchange. 

d.  Foreign  Investment  Companies. 
The  Interpretation  contains  a  general 
exemption  for  foreign  investment 
companies.^  '^  A  "foreign  investment 
company"  is  defined  as  a  fund  company 
organized  under  the  laws  of  a  foreign 
jurisdiction  that  has  certified  that:  (1) 
The  fund  has  100  or  more  investors;  (2) 
it  is  listed  on  a  foreign  exchange  or 
authorized  for  sale  to  the  public  by  a 
foreign  regulatory  authority:  (3)  no  more 
than  5%  of  its  assets  are  invested  in  a 
particular  hot  issue:  and  (4)  no  person 
owning  more  than  a  5%  interest  in  such 


qualify  for  the  publicly  traded  entity  exemption.  All 
accounts  in  which  such  parent  company  had  a 
beneficial  interest  (including  entities  in  which  the 
parent  held  an  interest  of  10%  or  more)  also  would 
be  restricted  persons,  even  if  the  business  of  the 
subsidiaries  was  wholly  unrelated  to  the  broker- 
dealer  activities.  Now  assume  that  the  publicly 
traded  parent  company  has  a  broker-dealer 
subsidiary  that  does  not  engage  in  public  offerings. 
The  parent  company  would  qualif\'  for  the  publicly 
traded  entity  exemption  in  paragraph  (c)(5)  of  the 
rule.  The  broker-dealer  subsidiary  would  continue 
to  be  a  restricted  person,  but  the  parent  company 
and  other  non-restricted  subsidiaries  of  the  parent 
company  would  be  eligible  to  purchase  new  issues. 

'■^••See  Sullivan. 

"^SeeSidley  2. 

>3»15U.S.C.  78f. 

'"See  NASD  IM-2110-l(fl(l). 


company  is  a  restricted  person. '^^ 
Paragraph  (c)(6)  of  the  proposed  rule 
would  preser\'e  this  exemption,  but 
reduce  from  four  to  two  the  number  of 
criteria  that  a  foreign  fund  would  be 
required  to  meet.  Under  the  proposed 
rule,  the  investment  company  must  be 
listed  on  a  foreign  exchange  or 
authorized  for  sale  to  the  public  by  a 
foreign  regulator)-  authority,  and  no 
person  owning  more  than  5%  of  the 
shares  of  the  investment  company  may 
be  a  restricted  person."''  However,  as 
the  NASD  clarified  in  Amendment  No. 
5,  a  foreign  investment  companv  that 
failed  to  meet  one  or  both,  of  the  criteria 
for  the  exemption  in  paragraph  (c)(6) 
might  still  qualif)'  for  the  de  minimis 
exemption  in  paragraph  (c)(4). 

One  commenter  !■♦"  suggested 
exempting  any  foreign  investment 
company  that  is  traded  on  a  "designated 
offshore  securities  market,"  as  defined 
in  Rule  902(b)  under  the  Securities 
Act.'-"!  The  NASD  believes  that  such  an 
exemption  would  be  too  broad  and  that 
the  definition  in  Rule  902(b)  is  not 
related  to  the  concerns  underlying  the 
proposed  rule.  Moreover,  although 
noting  that  qualifying  as  a  "designated 
offshore  securities  market"  requires 
oversight  by  a  governmental  or  self- 
regulator\^  body,  the  NASD  is  not 
confident  that  such  regulation  would 
prevent  restricted  persons  from  using 
foreign  investment  companies  to 
circumvent  the  proposed  rule.  The 
NASD  believes  that,  because  it  is 
difficult  to  compare  foreign  investment 
company  law's  to  those  in  the  United 
States,  particularly  as  they  relate  to  the 
purposes  of  the  proposed  rule,  it  is 
necessary  to  impose  specific  conditions 
on  foreign  investment  companies  to 
qualifv'  for  a  general  exemption. 

In  a  second  letter,  the  same 
commenter  reiterated  its 
recommendation  that  the  proposed  rule 
exempt  foreign  investment  companies 
that  are  traded  on  a  "designated  offshore 
securities  market"  because  managers  of 
foreign  investment  companies  might  be 
unable  to  determine  whether  anv  5% 


"«  See  NASD  IM-2110-1(1)(6), 

"'The  NASD  believes  that  condition  (1)  in  the 
Interpretation — the  100-inveslor  requirement — 
addresses  the  same  concerns  about  concentration  of 
ownership  as  condition  (4),  Therefore,  the  NASD 
has  decided  to  eliminate  the  100-investor 
requirement.  In  addition,  the  NASD  believes  that 
condition  (3) — the  limitation  on  the  size  of  the 
purchase  in  relation  to  the  size  of  the  investment 
company — is  unnecessary  and  potentially 
burdensome  for  members  to  calculate.  The  NASD 
has  stated,  moreover,  that  for  very  large  funds  the 
limitation  is  meaningless,  inasmuch  as  5%  of  their 
total  assets  would  often  exceed  the  size  of  the  entire 
IPO.  Therefore,  the  NASD  has  decided  to  eliminate 
condition  (3).  / 

'""SeeMSDW. 

'•••  17  CFR  230, 902(b), 
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shareholder  is  a  restricted  person  due  to 
foreign  privacy  laws  preventing  them 
from  obtaining  the  necessary'  ownership 
information. '•♦-  Similarly,  two  other 
commenters  suggested  that  the  NASD 
eliminate  the  second  requirement  of  the 
exemption — that  no  person  owning 
more  than  .5%  of  the  foreign  investment 
company  be  a  restricted  person  " 
because  of  the  difficulties  in 
ascertaining  the  ownership  of  a  foreign 
investment  company.'-"  Despite  these 
concerns,  the  NASD  believes  that  this 
requirement  is  necessary  to  prevent 
purchases  of  new  issues  by  funds  in 
which  restricted  persons  have 
concentrated  ownership  interests. 

e.  ERISA  Plans.  Paragraph  (c)(7) 
would  provide  a  general  exemption  for 
benefit  plans  established  under  the 
Employee  Retirement  Income  Security 
Act  ("ERISA")  that  are  qualified  under 
Section  401(a)  of  the  Internal  Revenue 
Code.'-*^  However,  this  exemption 
would  not  cover  ERISA  plans  sponsored 
solely  by  a  broker-dealer.  The 
exemption  as  originally  proposed  also 
would  have  prevented  an  affiliate  of  a 
broker-dealer  from  using  this 
exemption.  Several  commenters 
objected  to  this  provision,  arguing  that 
they  were  unaware  of  anv  perceived  or 
actual  abuses  to  cause  the  NASD  to 
narrow  the  exemption  from  the 
Interpretation.'-'''  The  NASD  agreed,  and 
the  final  proposal  would  allow  an 
ERISA  plan  sponsored  by  a  broker- 
dealer  affiliate — although  not  a  plan 
sponsored  by  the  broker-dealer  itself — to 
benefit  from  the  exemption. 

f.  State  and  Municipal  Government 
Benefits  Plans.  Paragraph  (c)(8)  would 
provide  a  general  exemption  for  a  state 
or  municipal  government  plan  that  is 
subject  to  state  and/or  municipal 
regulation. 

g.  Tax-Exempt  Charitable 
Organizations.  Paragraph  (c)(9)  would 
exempt  sales  ai  new  issues  to,  and 
purchases  by,  tax  exempt  charities 
organized  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code.'-'f'  The  NASD 
believes  that  new  issue  sales  to 
charitable  organizations  are  consistent 
with  the  purposes  of  the  rule  and  foster 
a  bona  fide  public  distribution. 

h.  Church  Plans.  Paragraph  (c)(10) 
would  provide  a  general  exemption  for 
church  plans  described  in  Section 
414(e)  of  the  Internal  Revenue  Code."'*" 
As  originally  proposed,  the  rule 
included  an  exemption  only  for  ERISA 


-•- .SW<  MSDW  2. 

■■"  See  Coiish:  Sullivan. 

■■"29  U.S.C.  401(a). 

'■•"■  See  M.SDVV;  SIA;  Sullivan. 

'•'6  29y.S.C.  .•i01(c)(3). 

M'29  1J.S.C.  414(e). 


plans.  One  commenter  stated  that  the 
same  rationale  for  exempting  ERISA 
plans  also  applied  to  church  plans,  and 
recommended  that  the  NASD  exempt 
such  plans  as  well.'-*"  The  NASD  agreed 
and  added  the  new  paragraph  (c)(10)  in 
Amendment  No.  3. 

i.  Foreign  Employee  Benefits  Plans. 
The  same  commenter  also 
recommended  that  the  proposed  rule 
include  a  general  exemption  for  foreign 
governmental  and  foreign  non- 
governmental employee  benefits 
plans.'''''  The  commenter  argued  that 
foreign  plan  participants  are  not  in  a 
position  to  influence  the  investment 
decisions  of  the  plan  sponsor  even  if 
they  might  otherwise  be  restricted 
persons.  The  commenter  further  noted 
that  a  number  of  foreign  benefits  plans 
are  sponsored  by  foreign  subsidiaries  of 
U.S.  corporations,  and  that  a  restriction 
on  foreign  plans  could  have  illogical 
results:  A  U.S. -based  employee  of  a 
foreign  firm  might  participate  in  a  U.S. 
plan  that  is  permitted  to  buy  new  issues, 
while  an  American  co-worker  based  in 
a  foreign  countr}'  who  invests  in  a 
foreign  plan  would  not  be  allowed  to 
participate  through  the  foreign  plan  in 
new  issue  allocations. 

In  Amendment  No.  3,  the  NASD 
stated  that  it  had  declined  to  adopt  a 
blanket  exemption  for  foreign  employee 
benefit  plans.  Since  that  time,  however, 
the  NASD  has  granted  an  exemption 
from  the  Interpretation  to  a  pension 
fund  operated  by  the  province  of 
Quebec.  The  NASD  stated  that  it  granted 
this  exemption  on  the  basis  of  the  large 
number  of  plan  participants  and  the 
small  notional  pro  rata  allocation  of 
each  of  the  fund's  assets  to  any 
individual  participant.  Nevertheless,  the 
NASD  does  not  believe  that  a  blanket 
exemption  for  foreign  plans  would  be 
appropriate.  In  some  cases,  the  NASD 
observed,  foreign  laws  may  permit 
benefit  plans  to  allocate  new  issues  only 
to  certain  plan  participants,  may 
provide  for  unequal  distribution  of 
profits  from  new  issues,  or  may  benefit 
a  very  narrow  category  of  restricted 
person.  The  NASD  stated  that  it  also 
may  be  possible  for  a  foreign  benefits 
plan  to  be  constructed  as  a  means  to 
circumvent  the  rule;  for  example,  a  shell 
corporation  that  consists  entirely  or 
principally  of  restricled  persons  could 
establish  a  benefits  plan  that  would 
purchase  new  issues.  The  NASD  stated 
in  Amendment  No.  4  that,  as  its  staff 
becomes  more  familiar  with  various 
types  of  foreign  investment  plans,  it 
may  consider  issuing  additional 
guidance  in  this  area. 


"•See  en. 
t*^  See  id. 


Finally,  the  NASD  has  stated  that  a 
foreign  employee  benefits  plan  that  did 
not  receive  a  specific  exemption  from 
the  NASD  staff  could  purchase  new 
issues  if  it  qualified  for  the  de  minimis 
exemption  in  paragraph  (c)(4). 

5.  Issuer-Directed  Securities 

The  Interpretation  provides  that 
employees  and  directors  of  an  issuer,  a 
patent  of  an  issuer,  a  subsidiary  of  an 
issuer,  or  any  other  entity  that  controls 
or  is  controlled  by  an  issuer,  may 
purchase  securities  that  are  part  of  a 
public  offering  that  are  specifically 
directed  by  the  issuer  to  such 
persons.''"'"  The  Interpretation  (Extends 
this  exemption  to  potential  employees 
and  directors  who  would  result  from  an 
intended  merger,  acquisition,  or  other 
business  combination.  The 
Interpretation  requires,  however,  that 
the  securities  acquired  pursuant  to  the 
exemption  be  subject  to  a  three-month 
lock-up  period  if  a  bona  fide 
independent  market  for  such  securities 
does  not  exist. 

Under  its  original  proposal,  the  NASD 
would  have  revised  the  provisions  on 
issuer-directed  securities  in  to  two 
principal  ways.  First,  the  scope  of  the 
exemption  w'ould  have  been  extended  to 
include  employees  and  directors  of 
sister  companies.  The  NASD  stated  that 
such  action  would  be  consistent  with 
the  purposes  of  the  rule  and  the  existing 
exemption,  as  well  as  decisions  of  the 
NASD  staff  rendered  pursuant  to  its 
exemptive  authority.  Second,  the  three- 
month  lock-up  period  in  the 
Interpretation  would  have  been 
eliminated.  The  NASD  believes  that 
issuers  should  be  free  to  set  the 
conditions  for  sales  of  their  own 
securities  to  their  employees  (or 
employees  of  affiliated  companies)  even 
if  such  employees  are  otherwise 
restricted  persons.  While  an  issuer  may 
decide  to  impose  a  lock-up  period,  the 
NASD  does  not  believe  that  such  a 
period  should  be  mandated  by  the 
proposed  rule.  The  NASD  has  stated 
that  eliminating  the  lock-up  period 
would  relieve  members  of  having  to 
investigate  the  status  of  employees  and 
directors  of  the  issuer  and  its  affiliated 
companies,  which  was  previouslv 
necessary  solely  to  comply  with  the 
lock-up  provision.  This  approach  would 
allow  all  employees  and  directors  of  the 
issuer  and  affiliated  companies  to 
purchase  securities  of  the  issuer  on 
equal  terms.  By  contrast,  under  the 
Interpretation,  an  employee  of  an  issuer 
who  has  a  spouse  in  the  securities 
industry  must  lock  up  a  purchase  of  a 


'50 See  NASD  IiM-2no-l(d). 


Federal  Register/ Vol.  68,  No.  211 /Friday.  October  31.  2003 /Notices 


62139 


hot  issue  even  though  other  employees 
are  not  required  to  do  so. 

In  Amendment  No.  2,  the  NASD 
provided  additional  detail  to  the 
proposed  e.xemption  for  issuer-directed 
securities.  Pursuant  to  Amendment  No. 
2,  securities  that  the  issuer  specifically 
directed  to  persons  such  as  employees, 
directors,  and  their  friends  and  family 
would  be  exempt,  even  if  such  persons 
were  restricted  persons.  The  NASD 
stated  that  in  recent  years  it  has  been 
presented  with  situations  in  which,  for 
example,  an  employee  of  an  issuer 
wanted  to  direct  shares  of  a  new  issue 
to  his  or  her  parent,  but  was  unable  to 
do  so  because  the  parent  was  a 
restricted  person  (and  not  an  employee 
or  director  of  the  issuer).  The  proposed 
rule,  as  revised  bv  Amendment  No.  2, 
would  allow  directed  shares  to  be  sold 
to  the  parent  in  this  case. 

One  commenter  recommended  tnat  all 
non-underwritten  securities  directed  by 
the  issuer  should  be  exempt  from  the 
proposed  rule.'"'  The  NASD  believes, 
however,  that  a  person  who  is  otherwise 
restricted  should  not  be  allowed  to 
purchase  new  issues  pursuant  to  the 
issuer-directed  security  exemption 
unless  such  person  (or  a  member  of  his 
or  her  immediate  family)  is  an  employee 
or  director  of  the  issuer,  the  issuer's 
parent,  or  a  subsidiary  of  the  issuer  or 
the  issuer's  parent.  In  the  NASD's  view, 
a  general  exemption  for  all  issuer- 
directed  or  all  non-underwritten 
securities  would  be  readily  susceptible 
to  abuse.  The  NASD  also  believes  that 
the  issuer-directed  exemption  should 
apply  only  when  shares  are  in  fact 
directed  by  the  issuer:  if  a  member  firm 
asks  or  otherwise  suggests  that  an  issuer 
direct  securities  to  a  restricted  person, 
the  NASD  does  not  believe  that  such 
securities  should  be  exempt  from  the 
proposed  rule.  The  NASD  has  stated 
that  it  would  continue  its  practice  of 
holding  a  managing  underwriter 
responsible  for  ensuring  that  all 
securities  in  the  public  offering  be 
distributed  in  accordance  with  the 
proposed  rule. 

Paragraph  (d)(1)  of  the  proposed  rule 
would  provide  that,  for  purposes  of  the 
issuer-directed  security  exemption,  a 
parent/subsidiary  relationship  is 
established  if  the  parent  had  the  right  to 
vote,  sell,  or  direct  50"o  or  more  of  a 
class  of  voting  securitv  of  the 
subsidiarv'.  One  commenter  argued  that 
a  10%  ownership  standard  should  apply 
instead.'"'-  The  .NASD  believes  that  it  is 
not  uncommon  for  a  member,  through 
its  merchant  banking  activities,  to  make 


venture  capital  investments  that 
constitute  10%  or  more  of  an  issuer's 
capital.  The  NASD  replied  that,  if  it 
accepted  this  comment,  all  employees 
and  directors  of  the  member  in  such 
cases  would  be  able  to  purchase  the  new- 
issue.  The  NASD  does  not  believe  that 
exempting  broker-dealer  personnel  bv 
virtue  of  the  broker-dealer's  venture 
capital  investments  is  consistent  with 
the  purposes  of  the  proposed  rule  or  the 
exemption  for  issuer-directed 
securities.'^-' 

One  commenter  1 '••'  suggested  that  the 
scope  of  permissible  purchasers  under 
the  issuer-directed  exemption  should  be 
amended  to  conform  with  the  permitted 
categories  of  offerees  set  forth  in  Rule 
701  under  the  Securities  Act  of  1933. 'f'^- 
The  NASD  determined  not  to  act  on  this 
suggestion  because  it  believes  that  the 
commenter's  approach  would  be  more 
difficult  for  members  to  implement. 

Paragraph  (d)(2)  of  the  proposed  rule 
would  provide  that  the  restrictions  on 
the  purchase  and  sale  of  new  issues 
would  not  apply  to  securities  that  are 
part  of  a  program  sponsored  by  the 
issuer,  or  an  affiliate  of  the  issuer,  that 
meets  four  criteria:  (1)  The  program  has 
at  least  10,000  participants:  (2)  every 
participant  is  offered  an  opportunity  to 
purchase  an  equivalent  number  of 
shares,  or  will  receive  a  specified 
number  of  shares  under  a 
predetermined  formula  applied 
uniformly  across  all  participants:  (3)  if 
not  all  participants  receive  shares  under 
the  program,  the  selection  of  the  eligible 
participants  is  based  on  a  random  or 
other  non-discretioneun.'  allocation 
method;  and  (4)  the  class  of  participants 
does  not  contain  a  disproportionate 
number  of  restricted  persons.  As 
proposed  in  Amendment  No.  2, 
paragraph  {d)(2)  would  have  had  a  fifth 
criterion:  that  sales  of  the  issuer- 
directed  security  not  be  made  to 
participants  who  are  managing 
underwriters  or  broker-dealers  (or 
employees  thereof!  that  are 
administering  the  program.  One 
commenter  welcomed  an  exemption  for 
issuer-directed  securities  but  argued 
that  a  requirement  to  investigate  the 
facts  about  each  of  10,000  participants 


'S'SpflMSDW. 


'^2  See  Sullivan.  But  see  MSDW  (recommending 
a  50%  threshold). 


'^^The  NASD  notes  that  the  proposed  rule 
contains  separate  provisions  that  would  permit 
venture  capital  investors  to  purchase  new  issues  to 
avoid  dilution  in  a  public  offering.  See  paragraph 
(e)  of  proposed  NASD  Rule  2790.  The  NASD 
believes  that  going  beyond  these  protections  for 
venture  capital  investors  would  be  inconsistent 
with  the  purposes  of  the  rule. 

'5-«  See  SidJey. 

'^5  17  CFR  230.701  (providing  an  exemption  from 
the  registration  provisions  of  the  Securities  Act  for 
offers  and  sales  of  securities  under  certain 
compensatory  benefit  plans  or  written  agreements 
relating  to  compensation). 


to  prevent  sales  to  persons  listed  in  the 
fifth  criterion  would  vitiate  the  relief 
granted.'^''  The  commenter  added  that 
relying  on  the  large  number  of  offerees 
as  a  basis  for  exemption  would  be 
consistent  with  the  exemption  for 
publicly  traded  entities,  which  is  not 
dependent  on  any  basis  other  than  that 
a  large  number  of  persons  would  share 
the  benefits  of  the  new  issue.  The  NASD 
agreed  with  the  commenter  and 
eliminated  the  fifth  criterion.''"" 
Another  commenter  ''^**  sought 
guidance  on  the  meaning  of  the  fourth 
criterion,  which  requires  that  "the  class 
of  participants  does  not  contain  a 
disproportionate  number  of  restricted 
persons  as  compared  to  the  investing 
public."  In  Amendment  No.  5,  the 
NASD  stated  that  this  condition  is 
designed  to  ensure  that  a  program  is  not 
directed  to  a  group  composed  to  a 
significant  extent  of  restricted  persons. 
The  NASD  also  stated  that,  if  an  issuer 
has  any  questions  about  whether  a 
specific  program  would  qualifv-  for  this 
condition,  the  issuer  should  contact  the 
NASD's  Office  of  General  Counsel  for 
interpretative  guidance. 

6.  Anti-Dilution  Provisions 

Paragraph  (e)  of  the  proposed  rule 
would  provide  that  the  rule's  basic 
prohibitions  do  not  apply  to  an  account 
in  which  a  restricted  person  has  a 
beneficial  interest,  if  the  account  meets 
each  of  four  criteria:  (1)  The  account  has 
held  an  equity  ownership  interest  in  the 
issuer  for  a  period  of  one  year  prior  to 
the  effective  date  of  the  offering;  (2)  the 
sale  of  the  new  issue  to  the  account  does 
not  increase  the  account's  percentage 
equity  ownership  in  the  issuer  above  the 
ownership  level  as  of  three  months  prior 
to  the  filing  of  the  registration  statement 
in  connection  with  the  offering;  (3)  the 
sale  of  the  new  issue  to  the  account  does 
not  include  any  special  terms;  and  (4) 
the  new  issue  purchased  pursuant  to 
this  exemption  is  not  sold  or  transferred 
for  three  months  following  the  effective 
date  of  the  offering.  Paragraph  (e)  would 
supersede  a  similar  provision  in  the 
Interpretation  ''•'^  and  modifv*  it  slightly 
to  allow-  an  equity  holder,  for  purposes 
of  meeting  the  requirement  that  the 
interest  in  the  issuer  be  held  for  one 
year,  to  count  the  period  in  which  the 


'*»  See  Fried  2. 

'^^This  commenter  also  noted  that  the  exemption 
for  issuer-directed  securities,  as  proposed  in 
Amendment  No.  2.  did  not  expressly  permit  an 
issuer  to  allocate  its  securities  to  employees  and 
directors  of  sister  companies,  as  described  in  the 
commentary  to  the  proposed  rule  change.  See  Fried 
2.  The  NASD  has  stated  that  this  was  an  inadvertent 
omission  and  corrected  the  proposed  rule  text 
accordingly. 

'"See Testa  2. 

's« See  NASD  IM-2110-l(h). 
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holder  had  an  interest  in  another 
company  purchased  by  the  issuer.  The 
NASD  has  stated  that  this  amendment  is 
consistent  with  an  NASD  staff 
interpretative  position. 

One  commenter  questioned  whether 
the  NASD  intended  the  anti-dilution 
provisions  to  apply  only  to  natural 
persons,  arguing  that  legal  persons  that 
have  a  prior  equity  ownership  interest 
in  an  issuer  also  should  be  able  to  avail 
themselves  of  this  exemption.""'  The 
NASD  stated  that  the  failure  to  extend 
the  anti-dilution  provisions  to  legal 
persons  was  inadvertent  and  revised  the 
proposal  accordingly."^' 

7.  Stand-By  Purchasers  and  Under- 
Subscribed  Offerings 

The  NASD  notes  that  the  decision  to 
apply  the  proposed  rule  to  all  new 
issues,  not  merely  to  hot  issues,  may 
create  difficulties  for  offerings  for  which 
there  is  insufficient  investor  demand. 
Under  the  Interpretation,  such  offerings 
do  not  typically  open  at  a  premium  and 
thus  are  not  hot  issues.  With  a  rule  that 
applies  to  all  new  issues,  however,  the 
rule  should  address  circumstances  in 
which  purchases  by  restricted  persons 
are  necessary  for  the  successful 
completion  of  an  offering.  Accordingly, 
paragraph  (g)  would  provide  that 
nothing  in  the  rule  would  prohibit  an 
underwriter,  pursuant  to  an 
underwriting  agreement,  from  placing  a 
portion  of  a  public  offering  in  its 
investment  account  if  it  were  unable  to 
sell  that  portion  to  the  public.  In 
addition,  paragraph  (f)  would  provide 
that  the  prohibitions  on  the  purchase 
and  sale  of  new  issues  do  not  apply  to 
purchases  and  sales  made  pursuant  to  a 
stand-by  agreement  that  meets  the 
following  four  conditions;  (1)  The  stand- 
by agreement  is  disclosed  in  the 
prospectus;  (2)  the  stand-by  agreement 
is  the  subject  of  a  formal  written 
agreement:  (3)  the  managing 
underwriter  represents  in  writing  that  it 
is  unable  to  find  any  other  purchasers 
for  the  securities;  and  (4)  securities  sold 
pursuant  to  the  stand-by  agreement  are 
subject  to  a  three-month  lock-up  period. 
Paragraph  (f)  incorporates  the  existing 
exemption  for  sta,nd-by  purchases  and 
sales  found  in  the  Interpretation. '^^ 

Two  commenters,  altnough 
supporting  the  exemption  relating  to 
under-subscribed  offerings,  believed 
that  it  should  be  extended  to  permit  an 
underwriter,  in  lieu  of  placing  the 


"'"  See  Testa. 

"*'  Subsequently,  the  same  commenter  noted 
several  drafting  errors  with  respect  to  the  anti- 
dilution provisions  as  they  appeared  in 
Amendment  No  2   See  Testa  2.  The  NASD 
subsequently  made  the  necessary  corrections. 

"i-!  See  NASD  IM-2 1 1 0-1  (e). 


securities  in  its  own  investment 
account,  to  be  able  to  sell  such 
securities  to  one  or  more  restricted 
persons.  "53  One  of  these  commenters 
stated  that,  if  the  objective  of  the 
proposed  rule  were  to  ensure  a  broad 
public  distribution  of  securities  for 
which  there  is  significant  demand,  no 
regulatory  objective  would  be  furthered 
by  restricting  sales  of  offerings  for 
which  there  is  insufficient  demand. '^^ 
The  NASD  disagreed  with  these 
comments  and  stated  that  the  provision 
was  designed  to  ensure  that  the  rule  is 
consistent  with  an  underwriter's 
contractual  obligations  to  the  issuer. 
The  NASD  believes  that  allowing  an 
underwriter  to  sell  a  new  issue  to  a 
restricted  person  if  the  issue  turned 
"cold  "  would,  in  effect,  reinstate  the 
"hot  issue"  concept  that  the  NASD  is 
seeking  to  replace. 

One  commenter  "5"'  asked  for 
clarification  that  the  proposed  rule 
would  not  affect  stabilization  activities 
conducted  under  the  Commission's 
Regulation  M.'RR  The  NASD  stated  in 
Amendment  No,  3  that  the  proposed 
rule  would  govern  activities  in 
connection  with  the  distribution  of  new 
issues  and  would  not  have  any  effect  on 
an  underwTiter's  decision  to  engage  in 
market  stabilization  activities,  which 
occur  after  the  security  has  commenced 
trading  in  the  secondary  market. 

8.  Exemptive  Relief 

The  Interpretation  contains  a 
provision  that  allows  the  NASD  staff  to 
grant  an  exemption  from  any  or  all  of 
the  provisions  of  the  Interpretation,  if  it 
determines  that  such  exemption  is 
consistent  with  the  purposes  of  the 
Interpretation,  the  protection  of 
investors,  and  the  public  interest. ^^^ 
Paragraph  (h)  would  reincorporate  the 
exemptive  authority  of  the  NASD  staff 
into  the  new  rule. 

9.  Definitions  of  Key  Terms 

a.  Beneficial  Interest.  Paragraph  (i)(l) 
of  the  proposed  rule  would  define  the 
term  "beneficial  interest"  as  any 
economic  interest,  such  as  the  right  to 
share  in  gains  or  losses.  Consistent  with 
a  previously  articulated  NASD  staff 
position,"''*  the  definition  also  would 
provide  that  the  receipt  of  a 


"•' See  MSOW  2;  Sullivan  2. 

'^  See  MSIJVV  2.  This  commenter  also  suggested 
imposing  minimum  capital  contribution 
requirements  for  the  stand-by  provisions  and 
extending  the  lock-up  requifements  from  three 
months  to  ona  year.  The  NASD  has  stated  that  it 
does  not  believe  that  these  additional  requirements 
are  necessary. 

'"See Tests  2. 

>«'17CFR  242.100  efseq. 
.  '»' See  NASD  lM-2nO-l(a)(5). 

'6»See  NASD  Notice  to  Members  97-5. 


management  fee  or  performance-based 
fee  for  operating  a  collective  investment 
account,  or  other  fees  for  acting  in  a 
fiduciary  capacity,  would  not  be 
considered  a  beneficial  interest  in  the 
account. 

The  term  beneficial  interest  was 
defined  in  the  original  proposal  as  "any 
ownership  or  other  direct  financial 
interest."  The  NASD  became  aware  that  . 
members  found  the  reference  to 
ownership,  as  distinct  from  a  financial 
interest,  unclear.  The  NASD  believes 
that  only  those  who  profit  from  an 
account,  rather  than  those  legally  own 
it,  are  of  concern  to  the  proposed  rule 
and  revised  the  proposal  accordingly. 

One  commenter  argued  that  the 
definition  of  "beneficial  interest" 
should  specifically  exclude 
management  or  performance-based  fees 
thai  are  deferred  for  bona  fide  taxation 
reasons."*;)  This  commenter  was 
concerned  about  the  effect  that  deferred 
management  or  performance  fees  might 
have  on  a  hedge  fund  manager's  interest 
in  a  collective  investment  account  that 
he  or  she  managed.  Another  commenter 
noted  that  a  portfolio  manager  might 
receive  a  management  or  performance- 
based  fee  for  operating  a  hedge  fund,  the 
amount  of  which  fees  may  be  based  on 
income  from  new  issues.'^"  This 
commenter  asked  the  NASD  to  clarify 
whether  these  fees,  if  deferred  for 
income  tax  purposes,  would  be  deemed 
to  create  a  beneficial  interest  in  the  fund 
held  by  the  portfolio  manager. 

The  NASD  does  not  believe  that  it  is 
appropriate  to  amend  the  definition  of 
"beneficial  interest"  to  expressly 
exclude  performance-based  allocations 
and  deferred  performance-based  fees.  In 
Amendment  No.  5.  the  NASD  counseled 
that  the  initial  receipt  of  the  fee  would 
not  constitute  a  beneficial  interest  in  the 
collective  investment  account,  because 
the  definition  of  "beneficial  interest" 
excludes  "the  receipt  of  a  management 
or  performance  based  fee  for  operating 
a  collective  investment  account,  or  other 
fees  for  acting  in  a  fiduciary 
capacity. "171  The  NASD  believes, 
however,  that  the  accumulation  of  these 
payments,  if  subsequently  invested  in 
the  collective  investment  account  (as  a 
deferred  fee  arrangement  or  otherwise) 
would  constitute  a  beneficial  interest  in 
the  account.  The  NASD  believes  that 
money  invested  in  a  collective 
investment  account  is  part  of  a  person's 
beneficial  interest  in  that  account  even 
if  the  source  of  the  money  is  a  deferred 
fee  arrangement.  The  NASD  does  not 


'™  See  Rosenman. 


""SeeSidley  2. 

"'  See  paragraph  (i)(l)  of  proposed  NASD  Rule 


2790. 
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believe  that  a  decision  to  defer 
recognition  of  earnings  for  income  tax 
purposes  should  alter  the  analysis  of 
whether  a  person  has  a  beneficial 
interest  in  a  collective  investment 
account. 

b.  CoUcctivp  Investment  Account. 
Paragraph  (i)(2)  would  define 
"collective  investment  account"  as  any 
hedge  fund,  investment  partnership, 
investment  corporation,  or  anv  other 
collective  investment  vehicle  that  is 
engaged*primarily  in  the  purchase  and/ 
or  sale  of  securities.  The  original 
proposal  defined  "collective  investment 
account"  as  any  hedge  fund,  investment 
partnership,  investment  corporation,  or 
any  other  collective  investment  vehicle 
that  manages  assets  of  other  persons. 
One  commenter  pointed  out  that  a 
hedge  fund  or  other  investment 
partnership  typically  engages  in  the 
purchase  and  sale  of  securities  for  its 
proprietary  account,  and  that  these 
entities  do  not  necessarily  manage  the 
assets  of  others, ' '-  This  commenter 
recommended,  therefore,  that  the  NASD 
remove  the  phrase  "that  manages  the 
assets  of  other  persons"  from  the 
definition.  The  NASD  agreed  and 
revised  the  proposed  definition 
accordingly. 

C.  Transition  Period 

Three  commenters  urged  the  NASD  to 
allow  entities  that  would  be  subject  to 
the  proposed  rule  a  transition  period 
before  coming  into  full  compliance  with 
it.'^*  The  NASD  believes  that  a 
transition  period  would  be  reasonable 
and  has  proposed  a  three-month  period 
during  which  members  could  comply 
with  either  the  Interpretation  or  the  new 
ruie.  This  three-month  period  would 
begin  upon  the  N.ASD's  publication  of  a 
Notice  to  Members  announcing  anv 
Commission  final  action  on  the 
proposed  rule  change.  The  NASD  stated 
in  Amendment  No.  5  that  it  would 
publish  this  Notice  to  Members  no  later 
than  60  days  following  a  Commission 
approval. 

v.  Discussion 

After  carefully  considering  the 
proposal  and  all  the  comments  received, 
the  Commission  finds  that  the  proposal, 
as  amended,  is  consistent  with  the 
requirements  of  the  Act  and  the 
regulations  thereunder  applicable  to  a 
national  securities  association.  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  Sections 
15A(b){6)  and  15A(b){9)  of  the  Act.'^" 


Section  15A(b)(6)  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  15A(b){6)  also 
provides  that  the  rules  of  an  association 
may  not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Section 
15A(b)(9)  provides  that  the  rules  of  an 
association  may  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Commission  finds  that  the 
proposal  will  protect  investors  and  is  in 
the  public  interest.  The  Commission 
believes  that  the  proposal  is  a 
reasonable  means  of  furthering  the 
NASD's  stated  aims  of  ensuring  that:  (1) 
NASD  members  make  a  bona  fide  public 
offering  of  securities  at  the  public 
offering  price;  (2)  members  do  not 
withhold  securities  in  a  public  offering 
for  their  own  benefit  or  use  such 
securities  to  reward  certain  persons  who 
are  in  a  position  to  direct  future 
business  to  the  member;  and  (3) 
industry  insiders,  including  NASD 
members  and  their  associated  persons, 
do  not  take  advantage  of  their  "insider" 
position  to  purchase  new  issues  for  their 
own  benefit  at  the  expense  of  public 
customers. 

The  proposal  is  to  a  large  extent  a 
reorganization  of  the  existing  provisions 
of  NASD  lM-2110-1.  The  Commission 
has  previously  opined  on  many  of  these 
provisions  and  found  them  to  be 
consistent  with  the  Act.i"^  Furthermore, 
the  Commission  believes  that  the 
proposal  furthers  the  purposes  of  the 
Act  by  making  the  rule  easier  to 
understand  and  administer.  With 
respect  to  provisions  of  new  NASD  Rule 
2790  that  were  not  present  in  the 
Interpretation,  the  Commission  finds 
that  they  also  are  consistent  with  the 
Act.  The  most  significant  of  these  new 
provisions  are  discussed  below. 

A.  Offerings  Covered  by  NASD  Rule 
2790 

The  Commission  believes  that  it  is 
reasonable  for  the  new  rule  to  apply  to 
"new  issues"  rather  than  "hot  issues." 
Under  the  Interpretation,  restrictions  are 


•'^  See  Sidley. 

"^  See  Ropes  (suggesting  90  days);  Schulte  (six 
montiis);  Sullivan  2  (90  days). 
'"<  15  U.S.C.  78o-3(b)(6)  and  (9). 


'•"■See.  e.g..  Securities  E.xchange  Act  Release  No. 
40001  (May  18.  1998).  63  FR  28535  (May  26.  1998) 
(SR-NASli-97-95)  (approving  various  revisions  to 
NASD  IM-2 110-1);  Securities  Exchange  Art 
Release  No.  35059  (December  7.  1994).  59  FR  64455 
(December  14.  1994)  (SR-NASD-94-15)  (same). 


not  triggered  unless  an  issue  becomes 
"hot"  (i.e.,  it  trades  at  a  premium  over 
the  offering  price).  The  (Commission 
believes  that  NASD  members  generally 
will  find  it  simpler  to  treat  all  new 
issues  in  the  «ame  manner.  The 
Commission  also  believes  it  reasonable 
to  eliminate  the  cancellation  provision; 
its  primary  rationale  no  longer  exists 
because  all  new  issues  are  subject  to  the 
rule  from  the  moment  that  they  are 
initially  offered  to  the  public,  not  later 
when  they  become  "hot."  Eliminating 
the  cancellation  provision  will  enhance 
compliance  with  the  new  rule  by 
encouraging  NASD  members  to  identif\' 
all  potential  restricted  persons  prior  to 
a  new  issue. 

B.  Restricted  Persons 

The  Commission  believes  that  the 
scope  of  the  term  "restricted  person"  in 
the  new  rule  is  reasonable  and 
consistent  with  the  Act.  As  under  the 
Interpretation,  broker-dealers  and  their 
associated  persons  will  be  restricted. 
The  Commission  finds  that  it  is 
consistent  with  the  Act  for  the  NASD  to 
restrict  its  members  from  purchasing 
new  issues  from  or  selling  new  issues  to 
other  broker-dealers.  The  acquisition  by 
such  persons  of  new  issues  could  give 
the  appearance  that  an  initial  public 
offering  was  not  in  fact  truly  "public." 
The  Commission  also  believes  it  is 
appropriate  for  the  NASD  to  extend  the 
restriction  to  agents  of  a  broker-dealer 
who  are  engaged  in  the  investment 
banking  or  securities  business. 

Under  the  new  rule,  as  under  the 
Interpretation,  "limited  business  broker- 
dealers"  (i.e.,  broker-dealers  that  are 
authorized  to  engage  only  the  purchase 
and  sale  of  investment  company/ 
variable  contracts  securities  and  direct 
participation  program  securities)  will 
not  be  considered  restricted  persons. 
The  Commission  believes  that  this 
provision  is  consistent  with  the  Act 
because  it  exempts  only  a  small  class  of 
broker-dealers  that,  due  to  the  nature  of 
their  business,  are  unlikely  to  benefit 
unfairly  from  the  purchase  of  a  new 
issue. 

The  Commission  has  carefully 
considered  CBOE's  comment  letter  and 
finds  that  the  NASD's  decision  not  to 
expand  the  concept  of  limited  business 
broker-dealers  to  include  CBOE  market 
makers  and  floor  brokers  (and  their 
associated  persons)  is  reasonable.  CBOE 
argued  that  "options  market  makers  and 
floor  brokers  perform  specialized, 
limited  functions  and  should  not  be 
considered  representative  of  the  typical 
broker-dealer  population."  However,  the 
NASD's  determination  not  to  make 
additional  exemptions  for  CBOE 
members  and  other  types  of  broker- 
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dealer  is  consistent  with  the  new  rule's 
general  aim  of  ensuring  that  public 
investors  rather  than  securities  industry 
insiders  receive  the  benefit  of  new 
issues.  The  Commission  also  agrees 
with  the  NASD  that  an  exemption  for 
"limited  business  broker-dealers" — 
based  solelv  on  what  the  firm  is 
authorized  to  do  on  its  Form  BD — is 
more  transparent  and  easier  to 
administer  than  the  type  of  standard  for 
exempted  broker-dealers  advocated  by 
CBOE,  which  would  require  an  analysis 
of  the  activities  actually  conducted  by 
the  broker-dealer 

The  Commission  also  believes  that  the 
new  rule's  treatment  of  joint'back  office 
broker-dealers  is  consistent  with  the 
Act.  Under  the  new  rule,  a  fBO  would 
be  able  to  purchase  new  issues  provided 
that  the  interests  of  restricted  persons  in 
the  fBO  do  not  exceed  10%.  although 
associated  persons  of  the  JBO  will  be 
restricted  persons.  fBOs  are  hedge  fimds 
or  hedge  fund  affiliates  that  often  are 
active  participants  in  the  securities 
markets.  The  associated  persons  of  JBOs 
may  be  in  a  position  to  direct  future 
business  to  an  NASD  member,  and  the 
purchases  by  such  industr\-  insiders  of 
an  IPO  could  create  the  appearance  that 
the  offering  was  not  truly  "public." 

Under  the  new  rule,  restricted  person 
status  will  extend  to  anv  immediate 
family  member  of  a  person  who  is 
"directly  restricted"  by  the  new  rule  on 
account  of  his  or  her  position  in  the 
industry  (such  as  an  emplovee  of  a 
broker-dealer).  The  restriction  on 
immediate  family  members  also  will 
apply  to  persons  who  receive  material 
support  from  a  directly  restricted 
person.  The  Commission  believes  that 
these  provisions  are  appropriate  to 
prevent  evasion  of  the  new  rule  while 
not  unduly  extending  the  rule's 
restrictions  to  persons  who  could  not 
reasonably  be  viewed  as  an  alter  ego  of 
a  directly  restricted  person. 

Similarly,  the  Commission  believes 
that  it  is  appropriate  to  extend  restricted 
person  status  to  owners  and  affiliates  of 
a  broker-dealer.  In  the  absence  of  such 
a  provision,  the  restriction  on  the 
broker-dealer  coukl  easilv  be  evaded. 
The  Commission  believes  that  it  is 
reasonable  and  consistent  with  the  Act 
for  the  new  rule  to  assign  restricted 
person  status  to  persons  listed  on 
Schedules  A  and  B  of  a  broker-dealer's 
Form  BD.  While  Schedule  A  requires 
reporting  of  interests  of  5%  or  more  in 
the  broker-dealer,  the  new  rule  will 
restrict  only  those  persons  appearing  on 
Schedule  A  who  hold  interests  of  10% 
or  more.  The  Commission  believes  that 
the  10%  threshold  for  ownership 
interests  in  a  broker-dealer  as  a  criterion 
for  restricted  person  status  is 


appropriate  because  it  is  consistent  with 
the  10%  de  minimis  threshold 
established  in  the  rule's  general 
exemptions.  Moreover,  basing  restricted 
person  status  on  a  10%  interest  reported 
on  Schedule  A  (for  direct  owners  of  the 
broker-dealer)  will  lessen  the  likelihood 
that  an  entity  reported  on  Schedule  B 
(for  indirect  owners)  will  be  deemed  a 
restricted  person  even  if  the  indirect 
owner  has  only  a  small  economic 
interest  in  the  broker-dealer.  The 
Commission  believes  that  the  ownership 
classifications  employed  by  the  new 
rule  are  reasonably  based,  are  already 
understood  by  NASD  members,  and  will 
facilitate  administration  of  the  rule. 

The  Commission  also  believes  that  the 
publicly  traded  entity  exemption  is 
reasonable  and  consistent  with  the  Act. 
The  proposed  rule  assumes  that  a 
publicly  traded  entity  generally  will 
have  wide  public  ownership,  thus 
reducing  the  likelihood  that  a  large 
percentage  of  the  entity's  shareholders 
are  restricted  persons  who  would 
unfairly  benefit  from  the  entity's 
purchase  of  new  issues.  The 
Commission  believes  that  this 
assumption  is  reasonable  in  light  of  the 
quantitative  standards  that  companies 
must  meet  to  list  their  securities  on  a 
national  securities  exchange  or  the 
Nasdaq  Stock  Market. '^f^  Although  there 
may  be  some  publicly  traded  companies 
of  which  restricted  persons  nevertbeless 
constitute  a  significant  percentage  of  the 
shareholders,  the  Commission  believes 
the  general  exemption  for  publicly 
traded  entities  strikes  an  appropriate 
balance  between  carrying  out  the 
purposes  of  the  rule  and  minimizing  its 
administrative  burdens. 

The  exemption  for  publicly  traded 
entities  will  not  cover  broker-dealers 
themselves  or  affiliates  of  broker-dealers 
that  are  authorized  to  engage  in  the 
public  offering  of  new  issues  (either  as 
a  selling  group  member  or  underwriter). 
A  broker-dealer,  although  publicly 
traded,  is  likely  to  have  a  higher 
concentration  of  restricted  persons 
amongst  its  ownership.  Therefore,  the 
Commission  believes  that  it  is 
reasonable  for  the  NASD  not  to  afford 
broker-dealers — or  affiliates  of  broker- 
dealers  that  sell  or  underwrite  new 
issues — the  benefits  of  the  publicly 
traded  entity  exemption.  In  the  absence 
of  such  a  provision,  significant  potential 
to  evade  the  new  rule  would  exist. 

Finally,  the  Commission  agrees  with 
the  NASD  that  participation  in  an 


I'^See.  e.g..iNASD  Rule  4420(a)-(c)  (requiring 
1.100,000  publicly  held  shares  for  inclusion  on  tlie 
Nasdaq  Natiorjal  Market);  New  York  Stock 
Exchange  Listed  Company  Manual  Rule  102.01A 
(requiring  1,1(}0,000  publicly  held  shares  for  listing 
on  the  NYSE) 


investment  club,  by  itself,  should  not 
cause  a  person  to  be  restricted  under  the 
new  rule,  and  that  the  treatment  of 
investment  clubs  and  family  investment 
vehicles  under  the  new  rule  is 
consistent  with  the  Act. 

C.  Elimination  of  Conditionally 
Restricted  Person  Status  and  New  De 
Minimis  Threshold 

The  new  rule  will  eliminate 
"conditionally  restricted  person"  status 
and  adopt  a  standard  that  will  render  all 
persons  either  restricted  or  non- 
restricted.  The  Commission  agrees  with 
the  NASD  that,  in  some  cases,  a  person 
may  purchase  a  hot  issue  pursuant  to 
the  Interpretation's  "conditionally 
restricted  person"  exemption  even 
when  such  purchase  appears  contrary  to 
the  principles  underlying  the 
Interpretation.  The  Commission  believes 
that  the  proposed  rule  change  will  help 
eliminate  such  cases,  and  that  the 
definition  of  "restricted  person  "  in  the 
new  rule  will  be  more  transparent  and 
easier  to  administer. 

Although  all  persons  under  the  rule 
will  be  either  restricted  or  non- 
restricted,  the  NASD  has  acknowledged 
that  accommodation  must  be  made  for 
some  restricted  person  participation  in 
collective  investment  accounts.  The 
alternative — prohibiting  all  new  issue 
purchases  by  a  collective  investment 
account  if  even  a  single  restricted 
person  is  a  participant — would  be 
unrealistic.  The  NASD  has  proposed, 
therefore,  a  10%  de  minimis  limit  for 
restricted  person  participation  in  a 
collective  investment  account.  The 
Commission  agrees  with  the  NASD  that 
the  purposes  of  the  rule  generally  are 
not  implicated  if  a  member  sells  a  new- 
issue  to  a  collective  investment  account 
in  which  restricted  persons  hav'e  only  a 
small  interest.  The  investors  who  are 
non-restricted  persons  will  still  receive 
the  majority  of  the  new  issue's  proceeds, 
and  the  notional  portion  of  such 
proceeds  accruing  to  the  restricted 
persons  would  be  sufficiently  small  as 
to  provide  little  incentive  for  them  to 
direct  future  business  to  the  member  as 
compensation.  The  Commission, 
therefore,  finds  that  that  the  10% 
threshold  proposed  by  the  NASD  is 
reasonable  and  consistent  with  the  Act. 

Three  commenters  criticized  the 
NASD's  decision  to  consider  hedge  fund 
managers  as  restricted  persons  in  all 
cases,  even  with  respect  to  the  funds  for 
which  they  act  as  portfolfo  manager.^^' 
After  carefully  considering  these 
comments,  the  Commission  finds  that 
they  do  not  raise  any  issue  that 


'"  See  MFA  3;  Sidley  2:  WiUkie  3;  Willkie  4.  See 
also  infra  notes  35-36  and  accompanying  text. 
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precludes  approval  of  the  NASD's 
proposal.  The  Commission 
acknowledges  that  it  is  reasonable  for 
hedge  hind  investors  to  seek  to  align  the 
interests  of  hedge  fund  managers  with 
their  own.  Contrary  to  the  \iew  taken  by 
these  commenters,  however,  the  new- 
rule  will  not  significantly  impede  that 
effort.  NASD  Rule  2790  does  not 
prohibit  a  hedge  fund  manager  from 
holding  an  interest  of  greater  than  10% 
in  a  hedge  fund  that  he  or  she  manages 
because  of  the  a\'ailability  of  the  carve- 
out  procedures.  These  carve-out 
procedures,  which  exist  under  the 
Interpretation  and  will  be  carried  over 
in  the  new  rule,  allow  the  fund  to 
segregate  the  interests  of  restricted  from 
non-restricted  persons  and  to  direct  the 
proceeds  of  the  fund's  investments 
accordingly.  Thus,  the  rule  merely 
prohibits  such  a  fund  from  purchasing 
new  issues  in  a  manner  that  allows  the 
hedge  fund  manager  (and  other 
restricted  persons)  to  receive  from  such 
purchases  an  indirect,  pro  rata  benefit 
that  exceeds  the  lesser  of  10%  or  their 
actual  percentage  interest  in  the  fund. 
NASD  Rule  2790  places  no  restrictions 
on  the  ability  of  a  hedge  fund — 
whatever  its  ownership  structure — to 
purchase  any  other  type  of  asset.  The 
investors  will  still  be  able  to  align  the 
interests  of  hedge  fund  managers  with 
their  own  with  respect  to  every  type  of 
investment  opportunity  other  than  new 
issues.  The  Commission  believes  that 
the  potential  adverse  consequences  of 
preventing  the  alignment  of  investor 
and  manager  interests  with  respect  to 
this  class  of  investment  are  minimal. 

By  contrast,  allowing  hedge  fund 
managers  unlimited  participation  in  the 
benefits  of  new  issues  through  the  funds 
that  they  manage  would  be  much  more 
likely  to  compromise  investor 
protection  and  the  public  interest.  A 
portfolio  manager  is  in  a  position  to 
direct  business  to  a  member  and  might 
be  willing  to  do  so  in  return  for  having 
received  new  issues.  The  larger  a  hedge 
fund  manager's  interest  in  the  fund,  the 
greater  the  manager's  notional  pro  rata 
benefit  from  any  particular  investment 
made  by  the  fund  and  the  greater  the 
incentive  for  the  member  to  sell  new 
issues  to  that  fund  in  hopes  of  receiving 
future  business.  Furthermore,  allowing  a 
portfolio  manager  to  have  unlimited 
participation  in  a  hedge  fund  that 
purchases  new  issues  would  further  the 
appearance  that  an  industry  insider  was 
receiving  a  disproportionate  benefit 
from  new  issues.  The  Commission 
believes  that  the  proposed  rule  furthers 
the  appearance,  as  well  as  the  reality,  of 
fairness  in  the  IPO  process  and  thus  will 


strengthen  investor  confidence  in  the 
securities  markets. 

The  Commission  concludes  that 
deeming  hedge  fund  managers  and  other 
portfolio  managers  as  restricted  persons, 
subject  to  the  10%  de  minimis 
exemption  for  collective  investment 
accounts,  represents  a  reasonable 
balance  between  the  principles 
underlying  the  new  rule  and 
consideration  of  the  structure  of  the 
hedge  fund  industry. 

D.  Other  Provisions 

The  Commission  finds  that  the 
preconditions  for  sale  provisions  strike 
a  reasonable  balance  between,  on  the 
one  hand,  ensuring  that  accounts  to 
which  NASD  members  sell  new  issues 
are  in  fact  eligible  and,  on  the  other 
hand,  minimizing  the  administrative 
burdens  on  both  members  and  their 
customers.  Specifirally.  the  Commission 
believes  that  12  months  is  a  reasonable 
time  frame  within  which  members 
should  update  eligibility  information. 
The  Commission  also  believes  that  the 
NASD's  proposed  use  of  negative 
consent  procedures  is  reasonable  and 
consistent  with  the  Act. 

With  respect  to  the  anti-dilution 
provisions  of  the  proposed  rule,  the 
Commission  believes  that  the 
acquisition  of  new  issues  by  restricted 
persons  for  the  purpose  of  preventing 
their  existing  interests  from  being 
diluted  does  not  run  counter  to  either 
the  purposes  of  the  rule  or  the 
provisions  of  the  Act.  The  Commission 
also  believes  that  the  holding  period 
requirements  of  the  anti-dilution 
provisions  are  a  reasonable  means  to 
prevent  abuse  of  these  provisions. 

The  Commission  finds  that  the 
provisions  of  the  new  rule  relating  to 
stand-by  purchasers  and  under- 
subscribed  offerings  are  consistent  with 
the  Act.  These  provisions  are  a 
reasonable  means  to  facilitate  the 
distribution  of  new  issues  and.  although 
allowing  restricted  persons  to  hold 
beneficial  interests  in  new  issues  in 
some  circumstances,  do  not  run  counter 
to  the  purposes  of  the  new  rule. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  paragraph  (h)  of  new 
NASD  Rule  2790  to  allow  NASD  staff  to 
exempt  any  person,  security,  or 
transaction  from  the  rule,  to  the  extent 
that  such  e.xemption  would  be 
consistent  with  the  purposes  of  the  rule, 
the  protection  of  investors,  and  the 
public  interest.  However,  the 
Commission  reminds  the  NASD  that 
exemptions  of  general  applicability  that 
would  impose  substantive  binding 
requirements  should  be  done  through 
the  notice-and-comr.ient  rulemaking 
process  prescribed  by  Rule  19b^  under 


the  Act.i'^"  The  only  circumstance  in 
which  exemptive  authoritv  of  the  NASD 
should  be  exercised  without  employing 
this  process  is  where  the  circumstances 
are  truly  unique.  In  most  instances,  the 
circumstances  involved  are  so  common 
that  the  same  exemption  would  in  fact 
be  granted  to  all  other  similarly  situated 
persons  and  thus  must  be  handled 
through  the  notice-and-comment 
rulemaking  process.'''' 

E.  Effective  Date 

The  Commission  believes  that  it  is 
reasonable  and  consistent  with  the  Act 
to  allow  NASD  members  the  transition 
period  specified  above  '**"  in  which  to 
adjust  their  compliance  programs  to 
accommodate  the  new  riile.  The 
Commission  notes  that  it  has  approved 
similar  transition  periods  in  previous 
cases.'"'  Accordingly,  the  proposed  rule 
change  will  take  effect  upon  the 
issuance  by  the  NASD  of  a  Notice  to 
Members  discussing  the  new  rule,  and 
the  NASD  has  represented  that  it  will 
publish  this  Notice  to  Members  no  later 
than  60  days  following  Commission 
approval.  NASD  members  may  comply 
with  either  the  Interpretation  or  new 
NASD  Rule  2790  for  three  months 
following  publication  of  the  Notice  to 
Members. 

F.  Accelerated  Approval 

Pursuant  to  Section  19(b)(2)  of  the 
Act. "^2  the  Commission  finds  good 
cause  for  approving  the  proposal,  as 
revised  by  Amendment  No.  5,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  amended 
proposal  in  the  Federal  Register  The 
Commission  believes  that  Amendment 
No.  5  does  not  materially  alter  the 
operation  of  the  rule  and  is  intended 
only  to  respond  to  comments  and  to 
make  certain  technical  corrections 
pointed  out  by  certain  of  the 
commenters.  Accordingly,  the 
Commission  is  accelerating  approval  of 
the  proposal,  as  amended. 

G.  Impact  on  Efficiency,  Competition, 
and  Capital  Formation 

In  approving  this  proposal,  the 
Commission  has  considered  its  impact 
on  efficiency,  competition,  and  capital 


'""17CFR240.19b-4. 

i™See  letter  to  T.  Grant  Gallery.  N.^SD.  from 
Annette  L.  Nazareth,  Division  of  Market  Regulation. 
.SEC.  dated  March  27,  2003. 

'""See  supra  note  and  accompanying  text. 

'"'  See.  e.g..  Securities  Exchange  Act  Release  No. 
44499  ()une  29.  2001).  66  FR  35819,  35822  (July  9, 
2001)  (SR-NASIJ-2001-14)  (allowing  Nasdaq  ' 
issuers  a  short  period  of  time  to  comply  with  either 
the  old  or  newly  approved  listing  standards). 

'"■ilSU.S.C.  78s(b)(2). 
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formation. '-'''  The  Commission  believes 
that  the  proposed  rule  change  will 
further  these  aims  hv  helping  to  ensure 
public  confidence  in  the  IPO  process 
and,  thereby,  encouraging  investment  in 
new  issues.  The  Commission  also 
believes  that  the  prciposal  will  enhance 
efficiency,  competition,  and  capital 
formation  by  streamlining  the 
Interpretation,  making  it  simpler  to 
administer,  and  reducing  the 
compliance  costs  of  affected  persons. 

H.  Additmncil  Rulemaking  Related  to 
IPO  Distribution 

In  a  separate  filing  {SR-NASD-2003- 
140).  the  NASD  has  addressed  other 
issues  relating  to  the  IPO  distribution 
process.  Specificallv.  the  NASD  in  SR- 
NASD-20();^-140  is  propfising  to 
prohibit  "quid  pro  quo  allocations"  [i.e., 
offering  or  threatening  to  withhold 
allocations  of  IPO  shares  as 
consideration  or  inducement  for  the 
receipt  of  compensation  that  is 
excessive  in  relation  to  the  ser\'ices 
provided  by  an  NASD  member)  and 
"spinning"  (/.e  .  allocating  IPO  shares  to 
officers  or  directors  of  a  company  in 
hopes  of  winning  future  investment 
banking  business  from  that  company). 
In  approving  this  filing  (SR-NASD-99- 
60).  the  Commission  is  making  no 
findings  and  expressing  no  opinion  on 
the  proposals  set  forth  in  SR-NASD- 
2003-140. 

VI.  Amendment  No.  5 

Below  are  the  provisions  of  proposed 
NASD  Rule  2790  that  were  changed  by 
Amendment  No.  5.  The  base  text  is  that 
proposed  in  Amendment  No.  4.  Text 
added  by  Amendment  No.  5  is 
italicized:  deleted  text  is  in  brackets. 


Rule  2790.  Restrictions  on  the  Purchase 

and  Sale  of  Initial  Equity  Public 
Offerings 

(a)  General  Prohibitions 

(1 )  A  member  or  a  person  associated 
with  a  member  may  not  sell,  or  cause  to 
be  sold,  a  new  issue  to  any  account  in 
which  a  restricted  person  has  a 
beneficial  interest,  except  as  otherwise 
permitted  herein. 

(2)  A  member  or  a  person  associated 
with  a  member  may  not  purchase  a  new- 
issue  in  any  account  in  which  such 
member  or  person  associated  with  a 
member  has  a  beneficial  interest,  except 
as  otherwise  permitted  herein. 

(3)  A  member  may  not  continue  to 
hold  new  issues  ac(iuired  bv  the 
member  as  an  underwriter,  selling  group 
member,  or  otherwise,  except  as 
otherwise  permitted  herein. 


•  Stv  1 5  U.S.C.  78c(f|. 


(4)  Nothing  in  this  paragraph  (a)  shall 
prohibit: 

(A)  sales  or  purchases  from  one 
member  of  the  selling  group  to  another 
member  of  the  selling  group  that  are 
incidental  to  the  distribution  of  a  new 
issue  to  a  non-restricted  person  at  the 
public  offering  price;  (or] 

(B)  sales  or  purchases  by  a  broker/ 
dealer  of  a  new  issue  at  the  public 
offering  price  as  part  of  an 
accommodation  to  a  non-restricted 
person  customer  of  the  broker/dealer;  or 

(C)  purchases  by  a  broker/dealer  (or 
owner  of  a  broker/ dealer},  organized  as 
an  investment  partnership,  of  a  new 
issue  at  the  public  offering  price, 
provided  stich  purchases  are  credited  to 
the  capital  accounts  of  its  partners  in 
accordance  with  paragraph  (c)(4). 

(b)  Preconctitions  for  Sale 

Before  selling  a  new  issue  to  any 
account,  a  member  must  in  good  faith 
have  obtained  within  the  twelve  months 
prior  to  such  sale,  a  representation  from: 

(1)  Beneficial  Owners 
the  account  holder(s),  or  a  person 
authorized  to  represent  the  beneficial 
owners  of  the  account,  that  the  account 
is  eligible  to  purchase  new  issues  in 
compliance  with  this  rule;  or 

(2|  Conduits 
a  bank,  foreign  bank,  broker/dealer,  or 
investment  adviser,  or  other  conduit 
that  all  purchases  of  new  issues  are  in 
compliance  with  this  rule. 

A  member  may  not  rely  upon  any 
representation  that  it  believes,  or  has 
reason  to  believe,  is  inaccurate.  A 
member  shall  maintain  a  copy  of  all 
records  and  information  relating  to 
whether  aniaccount  is  eligible  to 
purchase  new  issues  in  its  files  for  at 
least  three  years  following  the  member's 
last  sale  of*  new  issue  to  that  account. 

(c)  General  Exemptions 

The  general  prohibitions  in  paragraph 
(a)  of  this  rule  shall  not  apply  to  sales 
to  and  purchases  by  the  following 
accounts  or  persons,  whether  directly  or 
through  accounts  in  which  such  persons 
have  a  beneficial  interest: 

(1)  An  investment  company  registered 
under  the  lavestment  Company  Act  of 
1940; 

(2)  A  coi4mon  trust  fund  or  similar 
fund  as  described  in  Section 
3(a)(12)(A)Ciii)  of  the  Act,  provided  that: 

(A)  The  fund  has  investments  from 
1,000  or  more  accounts;  and 

(B)  The  fund  does  not  limit  beneficial 
interests  in  the  fund  principally  to  trust 
accounts  of  restricted  persons; 

(3)  An  insurance  company  general, 
separate  or  investment  account, 
provided  that: 

(A)  The  account  [has  investments 
from]  is  furkJed  by  premiums  from  1,000 


or  more  policyholders,  or.  if  a  general 
account,  the  insurance  company  has 
1,000  or  more  policyholders;  and 

(B)  The  insurance  companv  does  not 
limit  [beneficial  interests  inj  the 
[account]  policyholders  whose 
premiums  are  used  to  fund  the  account 
principally  to  restricted  persons,  or,  if  a 
general  account,  the  insurance  company 
does  not  limit  its  policyholders 
principally  to  restricted  persons; 

(4)  An  account  [or  joint  back  office 
broker/dealer  ("JBO")  )if  the  beneficial 
interests  of  restricted  persons  do  not 
exceed  in  the  aggregate  10%  of  such  account[ 
or  [BO]: 

(5)  A  publicly  traded  entity  (other 
than  a  broker/dealer  or  an  affiliate  of  a 
broker/dealer  where  such  broker/dealer 
is  authorized  to  engage  in  the  public 
offering  of  new  issues  either  as  a  selling 
group  member  or  underwriter)  that: 

(A)  Is  listed  on  a  national  securities 
exchange; 

(B)  Is  traded  on  the  Nasdaq  National 
Market;  or 

(C)  Is  a  foreign  issuer  whose  securities 
meet  the  quantitative  designation 
criteria  for  listing  on  a  national 
securities  exchange  or  trading  on  the 
Nasdaq  National  Market: 

(6)  An  investment  companv  organized 
under  the  laws  of  a  foreign  jurisdiction, 
provided  that: 

(A)  The  investment  company  is  listed 
on  a  foreign  exchange  or  authorized  for 
sale  to  the  public  by  a  foreign  regulatorv 
authority;  and 

(B)  No  person  owning  more  than  5% 
of  the  shares  of  the  investment  companv 
is  a  restricted  person; 

(7)  An  Employee  Retirement  Income 
Security  Act  benefits  plan  that  is 
qualified  under  Section  401(a)  of  the 
Internal  Revenue  Code,  provided  that 
such  plan  is  not  sponsored  solely  bv  a 
broker/dealer: 

(8)  A  state  or  municipal  government 
benefits  plan  that  is  subject  to  state  and/ 
or  municipal  regulation: 

(9)  A  tax  exempt  charitable 
organization  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code;  or 

(10)  A  church  plan  under  Section 
414(e)  of  the  Internal  Revenue  Code. 

(d)  Issuer-Directed  Securities 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  securities  that; 

(1)  Are  specifically  directed  by  the 
issuer  to  persons  that  are  restricted 
under  the  rule:  provided,  however,  that 
securities  directed  by  an  issuer  may  not 
be  sold  to  or  purchased  by  an  account 
in  which  any  restricted  person  specified 
in  subparagraphs  (i)(10(l]){B)  or 
(i)(10[l])(C)  of  this  rule  has  a  beneficial 
interest,  unless  such  person,  or  a 


Federal  Register  /  Vol.  68.  No.  211    Friday.  October  31.  200:^    Notices 


62145 


member  of  his  or  her  immediate  familv. 
is  an  employee  or  director  of  the  issuer. 
the  issuer's  parent,  or  a  subsidiary  of  the 
issuer  or  the  issuer's  parent.  Also,  for 
purposes  of  this  paragraph  (d)(1)  only, 
a  parent/subsidiary  relationship  is 
established  if  the  parent  has  the  right  to 
vote  50%  or  more  of  a  class  of  voting 
security  of  the  subsidiars',  or  has  the 
power  to  sell  or  direct  50%  or  more  of 
a  class  of  \'Oting  security  of  the 
subsidiary,': 

(2)  Are  part  of  a  program  sponsored 
by  the  issuer  or  an  affiliate  of  the  issuer 
that  meets  the  following  criteria: 

(a)  The  opportunity  to  purchase  a  new 
issue  under  the  program  is  offered  to  at 
least  10.000  participants; 

(b)  Every  participant  is  offered  an 
opportunity  to  purchase  an  equivalent 
number  of  shares,  or  will  receive  a 
specified  number  of  shares  under  a 
predetermined  formula  applied 
uniformly  across  all  participants; 

(c)  If  not  all  participants  receive 
shares  under  the  program,  the  selection 
of  the  participants  eligible  to  purchase 
shares  is  based  upon  a  random  or  other 
non-discretionary  allocation  method; 
and 

(d)  The  class  of  participants  does  not 
contain  a  disproportionate  number  of 
restricted  persons  as  compared  to  the 
investing  public  generally;  or 

(3)  Are  directed  to  eligible  purchasers 
who  are  otherwise  restricted  under  the 
rule  as  part  of  a  conversion  offering  in 
accordance  with  the  standards  of  the 
governmental  agencv  or  instrumentality 
having  authority  to  regulate  such 
conversion  offering. 

(e)  Anti-Dilution  Provisions 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  an  account  in  which  a 
restricted  person  has  a  beneficial 
interest  that  meets  the  following 
conditions; 

(1)  The  account  has  held  an  equity 
ownership  interest  in  the  issuer,  or  a 
company  that  has  been  acquired  by  the 
issuer  in  the  past  year,  for  a  period  of 
one  year  prior  to  the  effective  date  of  the 
offering: 

(2)  The  sale  of  the  new  issue  to  the 
account  shall  not  increase  the  account's 
percentage  equity  ownership  in  the 
issuer  above  the  ownership  level  as  of 
three  months  prior  to  the  filing  of  the 
registration  statement  in  coiinection 
with  the  offering; 

(3)  The  sale  of  the  new  issue  to  the 
account  shall  not  include  anv  special 
terms:  and 

(4)  The  new  issue  purchased  pursuant 
to  this  paragraph  (e)  shall  not  be  sold, 
transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 


months  following  the  effective  date  of 
the  offering. 

(f)  Stand-By  Purchasers 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  the  purchase  and  sale  of 
securities  pursuant  to  a  stand-by 
agreement  that  meets  the  following 
conditions; 

(1)  The  stand-by  agreement  is 
disclosed  in  the  prospectus; 

(2)  The  stand-by  agreement  is  the 
subject  of  a  formal  written  agreement; 

(3)  The  managing  underwriter(s) 
represents  in  writing  that  it  was  unable 
to  find  any  other  purchasers  for  the 
securities;  and 

(4)  The  securities  sold  pursuant  to  the 
stand-by  agreement  shall  not  be  sold, 
transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering. 

(g)  Under-Subscribed  Offerings 

Nothing  in  this  rule  shall  prohibit  an 

underwriter,  pursuant  to  an 
underwriting  agreement,  from  placing  a 
portion  of  a  public  offering  in  its 
investment  account  when  it  is  unable  to 
sell  that  portion  to  the  public. 

(h)  Exemptive  Relief 

Pursuant  to  the  Rule  9600  series,  the 
staff,  for  good  cause  shown  after  taking 
into  consideration  all  relevant  factors, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction  (or  any  class  or  classes  of 
persons,  securities  or  transactions)  from 
this  rule  to  the  extent  that  such 
exemption  is  consistent  with  the 
purposes  of  the  rule,  the  protection  of 
investors,  and  the  public  interest. 

(i)  Definitions 

(1)  "Beneficial  interest"  means  any 
economic  interest,  such  as  the  right  to 
share  in  gains  or  losses.  The  receipt  of 

a  management  or  performance  based  fee 
for  operating  a  collective  investment 
account,  or  other  fees  for  acting  in  a 
fiduciary  capacity,  shall  not  be 
considered  a  beneficial  interest  in  the 
account. 

(2)  "Collective  investment  account" 
means  any  hedge  fund,  investment 
partnership,  investment  corporation,  or 
any  other  collective  investment  vehicle 
that  is  engaged  primarily  in  the 
purchase  and/or  sale  of  securities.  A 
"collective  investment  account"  does 
not  include  a  "family  investment 
vehicle"  or  an  "investment  club." 

(3)  "Conversion  offering"  means  any 
offering  of  securities  made  as  part  of  a 
plan  by  which  a  savings  and  loan 
association,  insurance  company,  or 


other  organization  converts  from  a 
mutual  to  a  stock  form  of  ownership. 

(4)  "Family  investment  vehicle" 
means  a  legal  entity  that  is  beneficially 
owned  solely  by  immediate  family 
members. 

(5)  "Immediate  family  member  " 
means  a  person's  parents,  mother-in-law 
or  father-in-law,  spouse,  brother  or 
sister,  brother-in-law  or  sister-in-law, 
son-in-law  or  daughter-in-law ,  and 
children,  and  any  other  individual  to 
whom  the  person  provides  material 
support. 

(6)  "Investment  club"  means  a  group 
of  friends,  neighbors,  business 
associates,  or  others  that  pool  their 
money  to  invest  in  stock  or  other 
securities  and  are  collectively 
responsible  for  making  investment 
decisions, 

(7)  ("Joint  Back  Office  Broker/Dealer" 
means  any  domestic  or  foreign  private 
investment  fund  that  has  elected  to 
register  as  a  broker/dealer  solely  to  take 
advantage  of  the  margin  treatment 
afforded  under  Section  220.7  of 
Regulation  T  of  the  Federal  Reserve.  The 
activities  of  a  joint  back  office  broker/ 
dealer  must  not  require  that  it  register 
as  a  broker/dealer  under  Section  15(a)  of 
the  Act.l 

([8)7)  "Limited  business  broker/ 
dealer"  means  any  broker/dealer  whose 
authorization  to  engage  in  the  securities 
business  is  limited  solely  to  the 
purchase  and  sale  of  investment 
company/variable  contracts  securities 
and  direct  participation  program 
securities. 

(19]S)  "Material  support"  means 
directly  or  indirectly  providing  more 
than  25%  of  a  person's  income  in  the 
prior  calendar  year.  Members  of  the 
immediate  family  living  in  the  same 
household  are  deemed  to  be  providing 
each  other  with  material  support. 

([10)9)  "New  issue"  means  any  initial 
public  offering  of  an  equity  security  as 
defined  in  Section  3(a)(ll)  of  the  Act, 
made  pursuant  to  a  registration 
statement  or  offering  circular.  New  issue 
shall  not  include: 

(A)  Offerings  made  pursuant  to  an 
exemption  under  Section  4(1),  4(2)  or 
4(6)  of  the  Securities  Act  of  1933,  or 
SEC  Rule  504  if  the  securities  are 
"restricted  securities"  under  SEC  Rule 
144(a)(3).  or  Rule  144A  or  Rule  505  or 
Rule  506  adopted  thereunder; 

(B)  Offerings  of  exempted  securities  as 
defined  in  Section  3(a)(12)  of  the  Act. 
and  rules  promulgated  thereunder; 

(C)  Offerings  of  securities  of  a 
commodity  pool  operated  by  a 
commodity  pool  operator  as  defined 
under  Section  la(5)  of  the  Commodity 
Exchange  Act; 
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(D)  Rights  offerings,  exchange  offers, 
or  offerings  made  pursuant  to  a  merger 
or  acquisition; 

(E)  Offerings  of  investment  grade 
asset-backed  securities; 

(F)  Offerings  of  convertible  securities; 

(G)  Offerings  of  preferred  securities; 
[and] 

(H)  Offerings  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940;  and 

HI  Offerings  of  securities  (in  ordinary- 
share  form  or  ADRs  registered  on  Form 
F-61  that  have  a  pre-existing  market- 
outside  of  the  United  States. 

([llliO)  "Restricted  person"  means: 

(A)  Members  or  Other  Broker/Dealers 

(B)  Broker/Dealer  Personnel 

(i)  Any  officer,  director,  general 
partner,  associated  person,  or  employee 
of  a  member  or  any  other  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer): 

(ii)  Any  agent  of  a  member  or  any 
other  broker/dealer  [other  than  a  limited 
business  broker/dealer)  that  is  engaged 
in  the  investment  banking  or  securities 
business;  or 

(iii)  An  immediate  family  member  of 
a  person  specified  in  subparagraph  (BKi) 
or  (ii)  if  the  person  specified  in 
subparagraph  {B)(i)  or  (ii): 

(a)  Materially  supports,  or  receives 
material  support  frr)m,  the  immediate 
family  member; 

(b)  Is  employed  by  or  associated  with 
the  member,  or  an  affiliate  of  the 
member,  selling  the  new  issue  to  the 
immediate  familv  member:  or 

(c)  Has  an  ability  to  control  the 
allocation  of  the  new  issue. 

(C)  Finders  and  Fiduciaries 

(i)  With  respect  to  the  security  being 
offered,  a  finder  or  any  person  acting  in 
a  fiduciary  capacity  to  the  managing 
underwriter,  including,  but  not  limited 
to.  attorneys,  accountants  and  financial 
consultants;  and 

(ii)  An  immediate  familv  member  of  a 
person  specified  in  subparagraph  (C)(i) 
if  the  person  specified  in  subparagraph 
(C)(i)  materially  supports,  or  receives 
material  support  from,  the  immediate 
family  member. 

(D)  Portfolio  Managers 

(i)  Any  person  who  has  authority  to 
buy  or  sell  securities  for  a  bank,  savings 
and  loan  institution,  insurance 
company,  investment  companv, 
investment  advisor,  or  collective 
investment  account, 

(ii)  An  immediate  family  member  of  a 
person  specified  in  subparagraph  (D)(i) 
that  materially  supports,  or  receives 
material  support  from,  such  person. 


(E)  Persons  Owning  a  Broker/Dealer 

(i)  Any  person  listed,  or  required  to  be 
listed,  in  Schedule  A  of  a  Form  BD 
(other  than  with  respect  to  a  limited 
business  broker/dealer),  except  persons 
identified  bv  an  ownership  code  of  less 
than  10%; 

(ii)  Any  person  listed,  or  required  to 
be  listed,  in  Schedule  B  of  a  Form  BD 
(other  than  with  respect  to  a  limited 
business  broker/dealer),  except  persons 
whose  listing  on  Schedule  B  relates  to 
an  ownership  interest  in  a  person  listed 
on  Schedule  A  identified  by  an 
ownership  code  of  less  than  10%; 

(iii)  Any  person  listed,  or  required  to 
be  listed,  in  Schedule  C  of  a  Form  BD 
that  meets  the  criteria  of  subparagraphs 
(E}(i)  and  (E)(ii)  above; 

(iv)  Any  person  that  directly  or 
indirectly  owns  10%  or  more  of  a  public 
reporting  company  listed,  or  required  to 
be  listed,  in  Schedule  A  of  a  Form  BD 
(other  than  a  reporting  company  that  is 
listed  on  a  national  securities  exchange 
or  is  traded  on  the  Nasdaq  National 
Market,  or  other  than  with  respect  to  a 
limited  business  broker/dealer); 

(v)  Any  person  that  directly  or 
indirectly  owns  25%  or  more  of  a  public 
reporting  company  listed,  or  required  to 
be  listed,  in  Schedule  B  of  a  Form  BD 
(other  than  a  reporting  company  that  is 
listed  on  a  national  securities  exchange 
or  is  traded  on  the  Nasdaq  National 
Market,  or  other  than  with  respect  to  a 
limited  business  broker/dealer). 

(vi)  An  immediate  family  member  of 
a  person  specified  in  subparagraphs 
(E)(i)-{v)  unless  the  person  owning  the 
broker/dealer: 

(a)  Does  not  materially  support,  or 
receive  material  support  from,  the 
immediate  family  member; 

(b)  Is  not  an  owner  of  the  member,  or 
an  affiliate  of  the  member,  selling  the 
new  issue  to  the  immediate  family 
member:  and  has  no  ability  to  control 
the  allocation  of  the  new  issue. 


VII.  Solicitation  of  Comments  on 
Amendment  No.  5 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  Amendment  No.  5, 
including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-60  and  should  be 
submitted  by  November  21.  2003. 

VIII.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'""  that  the 
proposal  (SR-NASD-99-60)  and 
Amendment  Nos.  1  to  4  thereto  are 
approved,  and  that  Amendment  No.  5  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. i""' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-2746.3  Filed  10-30-03:  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48700;  File  No.  SR-PCX- 
2003-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  To  Amend  Its 
Corporate  Governance  and  Disclosure 
Policies 

October  24.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"'),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  14, 
2003,  the  Pacific  Exchange.  Inc.  ('TCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  October 
14,  2003,  the  Exchange  filed  an 
amendment  to  the  proposal. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 


181  Id, 

•8M7  CFR  200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR  240.19b-} 

^  See  letter  from  Steven  B,  Matlin,  Senior 
Counsel,  PCX,  to  Nancy  I  Sanow,  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  Ortober  8,  2003  ('Amendment 
No.l").  In  Amendment  No.l,  the  Exchange  made 
changes  to  proposed  rule  text  in  PCX  Rule 
5.3(k)(5)(B)(ii)(a). 
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change,  as  amende^d.  from  intprpsted 
persons. 

I.  Self-Regulaton>'  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange.  through  its  wholly 
owned  subsidiary.  PCX  Equities,  Inc. 
("PCXE").  is  proposing  to  amend  its 
Corporate  Governance  and  Disclosure 
Policies.  The  Exchange  states  that  these 
changes  are  aimed  at  helping  to  restore 
in\estor  confidence  by  strengthening 
listed  companies'  corporate  governance 
practices.-'  The  text  of  the  proposed  rule 
change,  as  amended,  is  set  forth  below.'' 
Text  in  brackets  indicates  material  to  be 
deleted,  and  text  in  italics  indicates 
material  to  be  added.^ 
***** 

PCX  Equities,  Inc. 

Rules 

Listings 

Rules  5.1-5.2-No  change. 

Section  3.  Corporate  Governance  and 
Disclosure  Policies 

Corporate  Governance  and  Disclosure 

Policies 

Rule  5.3  The  Corporation  shall  require 

that  specific  corporate  governance  and 
disclosure  policies  be  established  by 
domestic  issuers  of  any  equity  security 
listed  pursuant  to  Rule  5.2.  Issuers  of 
securities  under  the  Tier  I  designation 
must  comply  with  the  provisions  of 
Rules  5.3lc)-lol.  Issuers  of  securities 
under  the  Tier  U  designation  must 
comply  with  the  provisions  of  Rules 
5.3lal-lil(4J  and  5.3(k)(5j.  Issuers  of  any 


•*  I  he  ( .ommission  notes  that  the  PCX  will 
consider  amendments  to  the  proposed  rule  change 
once  the  Commission  approves  proposals  on 
corporate  governance  matters  filed  by  other 
exchanges.  Telephone  conversation  between  Steven 
B.  Matlin.  Senior  Counsel.  PCX.  and  Ira  L. 
Brandriss.  Special  Counsel.  Division  of  Market 
Regulation  ("Division")^  Commission,  on  October 
23,  2003. 

^  The  rule  text  as  set  forth  herein  includes  several 
minor  technical  revisions  that  the  Exchange  has 
committed  to  correct  l)y  filing  an  amendment. 
Telephone  conversation  between  Steven  B.  MatRn. 
Senior  Counsel,  PCX,  and  Ira  L.  Brandriss.  Special 
Counsel.  Division.  Commission,  on  October  23, 
2003. 

'•The  Commission  notes  that  the  PCX  listing  rules 
provide  standards  for  the  listing  of  two  different 
tiers  of  securities,  to  which  the  proposed  rule 
change  makes  reference.  As  stated  in  PCX  Rule 
5.2(b):  "A  listing  under  the  Tier  I  designation 
generally  signifies  that  the  company  has  achieved 
maturity  and  high  status  in  its  industry  in  terms  of 
assets,  earnings,  and  shareholder  interest,  and 
acceptance.  The  Tier  II  designation  is  limited, 
except  for  specific  circumstances  as  discussed 
(earlier  in  the  provision!,  to  the  listing  of  common 
stock,  preferred  stock,  bonds  and  debentures,  and 
warrants.  A  listing  under  the  Tier  II  designation 
generally  signifies  that  the  company  has  limited 
commercial  operations,  lower  capitalization,  and 
lacks  a  demonstrated  earnings  history." 


security  that  is  listed  pursuant  to  the 
Rules  of  the  Corporation  must  comply 
with  the  provisions  of  Rule  5.3(k)(5j. 
[The  Corporation,  however,  will  not 
require  an  issuer  of  such  security  under 
the  Tier  II  designations  to  comply  with 
the  provisions  for  an  audit  committee  as 
set  forth  in  this  Rule  5.3(b).] 
Rule  5.3(a) — No  change. 

Independent  Directors  [/Audit 
Committee] 

Rule  5.3(b).  Independent  Directors 
[/Audit  Committee] 

The  Corporation  shall  require  that 
each  listed  domestic  issuer  have  at  least 
two  independent  directors  on  its  board 
of  directors.  [Such  issuer  shall  maintain 
an  audit  committee.  All  audit  committee 
members  shall  be  independent  directors 
that  satisfy-  the  audit  committee 
requirement  set  forth  below. 

[(1)  Audit  Committee  Charter.  The 
board  of  directors  must  adopt  and 
approve  a  formal  written  charter  for  the 
audit  committee.  The  audit  committee 
must  review  and  reassess  the  adequacy 
of  the  formal  written  charter  on  an 
annual  basis.  The  charter  must  specify 
the  following: 

[(i)  The  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requirements: 

[(ii)  That  the  outside  auditor  is 
uhimately  accountable  to  the  board  of 
directors  and  the  audit  committee  of  the 
company,  that  the  audit  committee  and 
board  of  directors  have  the  ultimate 
authority  and  responsibility  to  select, 
evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in 
any  proxy  statement):  and 

[(iii)  That  the  audit  committee  is 
responsible  for  ensuring  that  the  outside 
auditor  submits  on  a  periodic  basis  to 
the  audit  committee  a  formal  WTitten 
statement  delineating  all  relationships 
between  the  auditor  and  the  company 
and  that  the  audit  committee  is 
responsible  for  actively  engaging  in  a 
dialogue  with  the  outside  auditor  with 
respect  to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity 
and  independence  of  the  outside  auditor 
and  for  recommending  that  the  board  of 
directors  take  appropriate  action  in 
response  to  the  outside  auditors'  report 
to  satisf\'  itself  of  the  outside  auditors' 
independence, 

1(2)  Composition/Expertise 
Requirement  of  Audit  Committee  . 
Members, 

[(i)  Each  audit  committee  will  consist 
of  at  least  three  independent  directors. 


all  of  whom  have  no  relationship  to  the 
company  that  may  interfere  with  the 
exercise  of  their  independence  from 
management  and  the  company 
("Independent"); 

[(ii)  Each  member  of  the  audit 
committee  must  be  financially  literate, 
as  such  qualification  is  interpreted  by 
the  company's  board  of  directors  in  its 
business  judgment,  or  must  become 
financially  literate  within  a  reasonable 
period  of  time  after  his  or  her 
appointment  to  the  audit  committee: 
and 

[(iii)  At  least  one  member  of  the  audit 
committee  must  have  accounting  or 
related  financial  management  expertise, 
as  the  Board  of  Directors  interprets  such 
qualification  in  its  business  judgment. 

[(3)  Independence  Requirement  of 
Audit  Committee  Members.  In  addition 
to  the  definition  of  Independent 
provided  in  5.3(b)(2)(i).  the  following 
restrictions  shall  apply  to  every  audit 
committee  member: 

((i)  Employees.  A  director  who  is  an 
employee  (including  non-employee 
executive  officers)  of  the  company  or 
any  of  its  affiliates  may  not  serve  on  the 
audit  committee  until  three  years 
following  the  termination  of  his  or  her 
employment.  In  the  event  the 
employment  relationship  is  with  a 
former  parent  or  predecessor  of  the 
company,  the  director  could  ser\'e  on 
the  audit  committee  after  three  years 
following  the  termination  of  the 
relationship  between  the  company  and 
the  former  parent  or  predecessor. 
"Affiliate"  includes  a  subsidiary,  sibling 
company,  predecessor,  parent  company, 
or  former  parent  company. 

[(ii)  Business  Relationship.  A  director 
(a)  who  is  a  partner,  controlling 
shareholder,  or  executive  officer  of  an 
organization  that  has  a  business 
relationship  with  the  company,  or  (b) 
who  has  a  direct  business  relationship 
with  the  company  (e.g..  a  consultant) 
may  ser\'e  on  the  audit  committee  only 
if  the  company's  board  of  directors 
determines  in  its  business  judgment  that 
the  relationship  does  not  interfere  with 
the  director's  exercise  of  independent 
judgment.  In  making  a  determination 
regarding  the  independence  of  a  director 
pursuant  to  this  paragraph,  the  board  of 
directors  should  consider,  among  other 
things,  the  materiality  of  the 
relationship  to  the  company,  to  the 
director,  and,  if  applicable,  to  the 
organization  with  which  the  director  is 
affiliated, 

["Business  relationships"  can  include 
commercial,  industrial,  banking, 
consulting,  legal,  accounting  and  other 
relationships.  A  director  can  have  this 
relationship  directly  with  the  company, 
or  the  director  can  be  a  partner,  officer 
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or  employee  of  an  organization  that  has 
such  a  relationship  The  director  mav 
serve  on  the  audit  committee  without 
the  above-referenced  board  of  directors' 
determination  after  three  years 
following  the  termination  of,  as 
applicable,  either  (a)  the  relationship 
between  the  organization  with  which 
the  director  is  affiliated  and  the 
company,  (b)  the  relationship  between 
the  director  and  his  or  her  partnership 
status,  shareholder  interest  or  executive 
officer  position,  or  (c)  the  direct 
business  relationship  between  the 
director  and  the  company. 

[(iii)  Cross  Compensation  Committee 
Link.  A  director  who  is  employed  as  an 
executive  of  another  corporation  where 
any  of  the  company's  executives  serves 
on  that  corporation's  compensation 
committee  may  not  serve  on  the  audit 
committee. 

[(iv)  Immediate  Family.  A  director 
who  is  an  Immediate  Familv  member  of 
an  individual  who  is  an  executive 
officer  of  the  company  or  any  of  its 
affiliates  cannot  serve  on  the  audit 
committee  until  three  years  following 
the  termination  of  such  emplovment 
relationship.  "Immediate  Family" 
includes  a  person's  spouse,  parents, 
children,  siblings,  mothers-in-law  and 
fathers-in-law.  sons  and  daughters-in- 
law,  and  anyone  (other  than  employees) 
who  shares  such  person's  home. 

[(v)  Notwithstanding  the  requirements 
of  subparagraphs  (.3)(i)  and  (3)(iv),  one 
director  who  is  no  longer  an  employee 
or  who  is  an  Immediate  Familv  member 
of  a  former  executive  officer  of  the 
company  or  its  affiliates,  but  is  not 
considered  independent  pursuant  to  - 
these  provisions  due  to  the  three-vear 
restriction  period,  may  be  appointed, 
under  exceptional  and  limited 
circumstances,  to  the  audit  committee  if 
the  company's  board  of  directors 
determines  in  its  business  judgment  that 
membership  on  the  committee  by  the 
individual  is  required  bv  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  company 
discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  that 
determination. 

[(4)  Written  Affirmation.  As  part  of 
the  initial  listing  process,  and  with 
respect  to  any  subsequent  changes  to  the 
composition  of  the  audit  committee,  and 
otherwise  approximatelv  once  each 
year,  each  company  should  provide  the 
Exchange  written  confirmation 
regarding: 

((i)  any  determination  that  the 
company's  board  of  directors  has  made 
regarding  the  independence  of  directors 


pursuant  to  any  of  the  subparagraphs 
above; 

[(ii)  the  fincincial  literacy  of  the  audit 
committee  member: 

[(iii)  the  determination  that  at  least 
one  of  the  audit  committee  members  has 
accounting  or  related  financial 
management  expertise;  and 

[(iv)  the  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter. 

1(5)  "Officer"  has  the  meaning 
specified  in  Rule  16a-l(f)  under  the 
Securities  Exchange  Act  of  1934,  or  any 
successor  rule. 

[(6)  Initial  Public  Offering.  Companies 
listing  in  conjunction  with  their  initial 
public  offering  (including  spin-offs  and 
carve  outs)  will  be  required  to  have  two 
qualified  audit  committee  members  in 
place  within  three  months  of  listing  and 
a  third  qualified  member  in  place 
within  twelve  months  of  listing.) 

Rules  5.3(c)-(i)(4)— No  change. 

Rule  5.3(j)  Corporate  Governance 
Guidelines/Code  of  Conduct 

fl)  Corporate  Governance  Guidelines. 
Listed  companies  must  adopt  and 
disclose  corporate  governance 
guidelines.  Each  listed  company's  Web 
site  must  include  its  corporate 
governance  guidelines,  the  charters  of 
its  most  important  committees 
(including  at  least  the  audit, 
compensation  and  nominating 
committees]  and  the  company's  code  of 
business  conduct  and  ethics.  Each 
company's  annual  report  must  state  that 
the  foregoing  information  is  available  on 
its  Web  site,  and  that  the  information  is 
available  in  print  to  any  shareholder 
w/7o  requests  it.  The  following  subjects 
must  be  addressed  in  the  corporate 
governance  guidelines: 

(A)  Director  qualification  standards. 
These  standards  should,  at  minimum, 
reflect  the  independence  requirements 
set  forth  in  subsection  (kl  below. 
Companies  may  also  address  other 
substantive  qualification  requirements, 
including  policies  limiting  the  number 
of  boards  on  which  a  director  mav  sit. 
and  director  tenure,  retirement  and 
succession. 

(B)  Director  responsibilities.  These 
responsibilities  should  clearly  articulate 
what  is  expected  from  a  director, 
including  basic  duties  and 
responsibilities  with  respect  to 
attendance  at  board  meetings  and 
advance  review  of  meeting  materials. 

(C)  Director  access  to  management 
and,  as  necessary  and  appropriate, 
independent  advisors. 

(D)  Director  compensation.  These 
guidelines  should  include  general 
principles  for  determining  the  form  and 
amount  of  director  compensation  (and 


for  reviewing  those  principles,  as 
appropriate). 

(Ej  Director  orientation  and 
continuing  education. 

(F)  Management  succession. 
Succession  planning  should  include 
policies  and  principles  for  CEO 
selection  and  performance  review,  as 
well  as  policies  regarding  succession  in 
the  event  of  an  emergency  or  the 
retirement  of  the  CEO. 

(Gj  Annual  performance  evaluation  of 
the  board.  The  board  should  conduct  a 
self-evaluation  at  least  annuallv  to 
determine  whether  it  and  its  committees 
are  functioning  effectively. 

(21  Code  of  Business  Conduct  and 
Ethics.  Listed  companies  must  adopt 
and  disclose  a  code  of  business  conduct 
and  ethics  for  directors,  officers  and 
employees,  and  promptly  disclose  any 
waivers  of  the  code  for  directors  or 
executive  officers.  The  code  of  business 
conduct  and  ethics  must  require  that 
any  waiver  of  the  code  for  executive 
officers  or  directors  may  be  made  only 
by  the  hoard  or  a  board  committee  and 
must  be  promptly  disclosed  to 
shareholders.  The  code  of  business 
conduct  and  ethics  must  also  contain 
compliance  standards  and  procedures 
that  will  facilitate  the  effective  operation 
of  the  code.  All  codes  should  address 
the  following  topics: 

(A)  Conflicts  of  interest.  A  conflict  of 
interest  occurs  when  an  individual's 
private  interest  interferes  in  anv  way,  or 
even  appears  to  interfere,  with  the 
interests  of  the  corporation  as  a  whole. 

(B)  Corporate  opportunities. 
Employees,  officers  and  directors  should 
be  prohibited  from  (Ij  taking  for 
themselves  opportunities  that  are 
discovered  through  the  use  of  corporate 
property,  information  or  position;  (2) 
using  corporate  property,  information, 
or  position  for  personal  gain:  and  (3) 
competing  with  the  companv. 

(Cj  Confidentiality.  Employees, 
officers  and  directors  should  maintain 
the  confidentiality  of  information 
entrusted  to  them  by  the  company  or  its 
customers,  except  when  disclosure  is 
authorized  or  legally  mandated. 
Confidential  information  includes  all 
non-public  information  that  might  be  of 
use  to  competitors,  or  harmful  to  the 
company  or  its  customers,  if  disclosed. 

(D)  Fair  dealing.  Each  employee, 
officer  and  director  should  endeavor  to 
deal  fairly  with  the  company's 
customers,  suppliers,  competitors  and 
employees.  None  should  take  unfair 
advantage  of  anyone  through 
manipulation,  concealment,  abuse  of 
privileged  information. 
misrepresentation  of  material  facts,  or 
any  other  unfair  dealing  practices. 
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(E)  Protection  and  proper  use  of 
company  assets.  All  employees,  officers 
and  directors  should  protect  the 
company's  assets  and  ensure  their 
efficient  use. 

(Fl  Compliance  with  laws,  rules  and 
regulations.  The  company  should 
proactively  promote  compliance  with 
laws,  rules  and  regulations,  including 
insider  trading  laws. 

IGj  Encouraging  the  reporting  of  any 
illegal  or  unethical  behavior  to 
appropriate  personnel.  The  company 
should  proactively  promote  ethical 
behavior  The  company  must  ensure 
that  employees  know  that  the  company 
will  not  allow  retaliation  for  reports 
made  in  good  faith. 

Independent  Directors/Board 
Committees 

Rule  5.3(k]  Independent  Directors/Board 
Committees 

The  Corporation  shall  require  that 
each  listed  domestic  issuer  have  a 
majority  of  independent  directors  on  its 
board  of  directors,  except  that  a 
domestic  issuer  of  which  more  than 
50%  of  the  voting  power  is  held  by  an 
individual,  a  group  or  another  company 
need  not  have  a  majority  of  independent 
directors  on  its  board  or  have 
nominating/corporate  governance  and 
compensation  committees  composed  of 
independent  directors  as  set  forth  in 
Rule  5..3(k!.  However,  all  such  controlled 
companies  must  have  at  least  a 
minimum  three  person  audit  committee 
and  othenvise  comply  with  the  audit 
committee  requirements  provided  for  in 
this  Rule  5.3(k)i5l. 

(1)  Independent  Directors.  For 
purposes  of  this  Rule  5.3(k).  no  director 
qualifies  as  independent  unless  the 
board  of  directors  affirmatively 
determines  that  the  director  has  no 
material  relationship  with  the  listed 
company,  either  directly  or  as  a  partner, 
shareholder  or  officer  of  an  organization 
that  has  a  relationship  with  the 
company.  Companies  must  disclose 
these  determinations.  The  basis  for  a 
board  determination  that  a  relationship 
is  not  material  must  be  disclosed  in  the 
company's  annual  proxy  statement.  A 
board  may  adopt  and  disclose 
categorical  standards  to  assist  it  in 
making  determinations  of  independence 
and  may  make  a  general  disclosure  if  a 
director  meets  these  standards.  Any 
determination  of  independence  for  a 
director  who  does  not  meet  these 
standards  must  be  specifically 
explained.  A  company  must  disclose 
any  standard  it  adopts.  In  the  event  that 
a  director  with  a  business  or  other 
relationship  that  does  not  fit  within  the 
disclosed  standards  is  determined  to  be 


independent,  a  board  must  disclose  the 
basis  for  its  determination. 

In  addition,  the  following  directors  do 
not  qualify  as  independent  directors: 

(A)  A  director  who  is  a  former 
employee  of  the  listed  company  whose 
employment  ended  within  the  past  five 
years. 

(B)  A  director  who  is,  or  in  the  past 
three  years  has  been,  affiliated  with  or 
employed  by  a  (present  or  former)    ^ 
auditor  of  the  company  (or  of  an 
affiliate).  Such  director  cannot  be 
independent  until  three  years  after  the 
end  of  either  the  affiliation  or  the 
auditing  relationship. 

(C)  A  director  who  is,  or  in  the  past 
five  years  has  been,  part  of  an 
interlocking  directorate  in  which  an 
executive  officer  of  the  listed  company 
serves  on  the  compensation  committee 
of  another  company  that  concurrently 
employs  the  director. 

(D)  A  director  with  an  immediate 
family  member  m  any  the  foregoing 
categories.  Immediate  family  includes  a 
person's  spouse,  parents,  children, 
siblings,  mothers-in-law  and  fathers-in- 
law,  sons  and  daughters-in-law.  and 
anyone  (other  than  employees)  who 
shares  such  person 's  home. 

121  Regularly  Scheduled  Non- 
Management  Directors  Executive 
Sessions.  The  non-management 
directors  of  each  company  must  meet  at 
regularly  scheduled  executive  sessions 
ivithout  management.  Son-management 
directors  are  all  those  who  are  not 
company  officers,  and  includes  such 
directors  who  are  not  independent  by 
virtue  of  a  material  relationship,  former 
status  or  family  membership,  or  for  any 
other  reason.  There  need  not  be  a  single 
presiding  director  at  all  executive 
sessions  of  the  non-management 
directors.  If  one  director  is  chosen  to 
preside  at  these  meetings,  his  or  her 
name  must  be  disclosed  in  the  annual 
proxy  statement.  Alternatively,  a 
company  may  disclose  the  procedure  by 
which  a  presiding  director  is  selected  for 
each  executive  session.  In  order  that 
interested  parties  may  be  able  to  make 
their  concerns  known  to  the  non- 
management  directors,  a  company  must 
disclose  a  method  for  such  parties  to 
communicate  directly  with  the  presiding 
director  or  with  the  non-management 
directors  as  a  group. 

(3)  Nominating/Corporate  Governance 
Committee.  Listed  companies  must  have 
a  Nominating  Committee/Corporate 
Governance  Committee  composed 
entirely  of  independent  directors,  except 
that  if  such  committee  is  made  up  of 
three  or  more  individuals,  then  one 
member  of  the  committee  need  not  be 
an  independent  director.  The  committee 


must  have  a  written  charter  that 
addresses: 

(A)  The  committee's  purpose,  which 
at  a  minimum,  must  be  to:  identify 
individuals  qualified  to  become  board 
members,  and  to  select,  or  to 
recommend  that  the  board  select,  the 
director  nominees  for  the  next  annual 
meeting  of  shareholders:  and  develop 
and  recommend  to  the  board  a  set  of 
corporate  governance  principles 
applicable  to  the  company.- 

(Bj  The  committee's  goals  and 
responsibilities,  which  must  reflect,  at  a 
minimum,  the  board's  criteria  for 
selecting  new  directors,  and  oversight  of 
the  evaluation  of  the  board  and 
management. 

(Cj  An  annual  performance 
evaluation  of  the  committee. 

(D)  Committee  member  qualifications, 
committee  member  appointment  and 
removal,  committee  structure  and 
operations  (including  authority  to 
delegate  to  subcommittees),  and 
committee  reporting  to  the  board. 

(E)  The  committee's  authority  to 
retain  and  terminate  any  search  firm  to 
be  used  to  identify  director  candidates, 
including  the  sole  authority  to  approve 
the  search  firm 's  fees  and  other    ' 
retention  terms. 

If  a  company  is  required  by  contract 
or  othervi'ise  to  provide  third  parties 
with  the  ability  to  nominate  directors 
(for  example,  preferred  stock  rights  to 
elect  directors  upon  a  dividend  default, 
shareholder  agreements,  and 
management  agreements),  the  selection 
and  nomination  of  such  directors  need 
not  be  subject  to  the  nominating 
committee  process. 

Boards  may  allocate  the 
responsibilities  of  the  nominating/ 
corporate  governance  committee  and 
the  compensation  committee  to 
committees  of  their  own  denomination, 
provided  that  the  committees  are 
composed  entirely  of  independent 
directors,  except  that  if  such  committee 
is  made  up  of  three  or  more  individuals, 
then  one  member  of  the  committee  need 
not  be  an  independent  director.  Any 
such  committee  must  have  a  published 
committee  charter. 

Controlled  companies  need  not 
comply  with  the  requirements  of  this 
provision. 

(4)  Compensation  Committee.  Listed 
companies  must  have  a  compensation 
committee  composed  entirely  of 
independent  directors,  except  that  if 
such  committee  is  made  up  of  three  or 
more  individuals,  then  one  member  of 
the  committee  need  not  be  an 
independent  director.  The  committee 
must  have  a  written  charter  that 
addresses: 
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lAj  The  committep's  purpose  which, 
at  a  minimum,  muat  he  to  discharge  the 
board's  responsibilities  relating  to 
compensation  of  the  companv's 
executives,  and  to  produce  an  annual 
report  on  executive  compensation  for 
inclusion  in  the  companv's  proxy 
statement,  in  accordance  with 
applicable  rules  and  regulations. 

(B)  The  committee's  duties  and 
responsibilities,  which,  at  a  minimum, 
must  be  to: 

(il  Review  and  approve  corporate 
goals  and  objectives  relevant  to  CEO 
compensation,  evaluate  the  CEO's 
performance  in  light  of  those  goals  and 
objectives,  and  set  the  CEO's 
compensation  level  based  on  this 
evaluation 

liil  Make  recommendations  to  the 
board  with  respect  to  incentive- 
compensation  plans  and  equity-based 
plans. 

(CI  An  an  nil  (1 1  performance 
evaluation  of  the  compensation 
committee. 

(Dj  Committee  member  qualifications, 
committee  member  appointment  and 
removal,  committee  structure  and 
operations  I  including  authority  to 
delegate  to  subcommittees!,  and 
committee  reporting  to  the  board. 

IE)  The  committee's  authority  to 
retain  and  terminate  a  consultant  to 
assist  in  the  evaluation  of  a  director, 
CEO  or  senior  executive  compensation. 
The  Committee  shall  have  the  sole 
authority  to  approve  the  consultant's 
fees  and  other  retention  terms. 

Controlled  companies  need  not 
comply  with  the  requirements  of  this 
provision 

(51  Audit  Committee. 

(Aj  General  Provisions. 

HI  Each  listed  company  must  have  an 
audit  committee  as  defined  by  Section 
Jlall.581  of  the  Securities  and  Exchange 
Act  of  1934.  The  audit  committee  must 
be  composed  entirely  of  independent 
directors.  The  audit  committee  must 
comply  with  all  the  rules  and 
procedures  set  forth  in  RulelOA-3  of  the 
Securities  and  Exchange  Act  of  1934.  If 
a  member  of  the  audit  committee  ceases 
to  be  independent  for  reasons  outside 
the  member's  reasonable  control,  that 
person,  with  notice  by  the  issuer  to  the 
Corporation,  may  remain  an  audit 
committee  member  of  the  listed  issuer 
until  the  earlier  of  the  next  annual 
meeting  or  special  meeting  of  the  listed 
issuer  or  one  year  from  the  occurrence 
of  the  event  that  caused  the  member  to 
be  no  longer  independent.  Should  an 
individual  who  ceases  to  be 
independent  for  reasons  outside  the 
member's  reasonable  control  remain  a 
member  of  the  audit  committee  after  the 
time  permitted  by  this  Rule 


5.3(kl(5)(A}(il.  then  the  Corporation 
shall  remove  the  issuer's  securities  from 
listing  pursuant  to  the  procedures  set 
forth  in  Rule  5.5(ml. 

ml  Listed  issuers,  other  than  foreign 
private  issuers  and  small  business 
issuers  (as  defined  in  Rule  12b-2  of  the 
Securities  and  Exchange  Act  of  1934), 
must  be  in  compliance  with  this  Rule 
5.3(kl(5l  by  the  earlier  of  their  first 
annual  shareholders  meeting  after 
January  15.  2004,  or  October  31,  2004. 
Foreign  private  issuers  and  small 
business  issuers  must  be  in  compliance 
with  this  Rule  5.3(k)(5l  by  July  31,  2005. 

I  Hi  I  If  an  executive  officer  of  a  listed 
issuer  becomes  aware  of  any  material 
noncompliance  by  the  listed  issuer  with 
the  requirements  of  this  Rule  5.3(k)(5), 
the  listed  issuer  must  promptly  notify 
the  Corporation  of  such  noncompliance. 

(iv)  To  be  eligible  for  continued 
listing,  a  listed  issuer  must  comply  with 
all  of  the  requirements  set  forth  in  this 
Rule  5.3(kl(5).  Except  as  provided  for  in 
Rule  5.3(k)f5j(Allil.  should  a  listed 
issuer  fail  to  comply  ivith  any  of  the 
requirements  set  forth  in  this  Rule 
5.3(k)l5l  for  a  period  of  six  (6) 
consecutive  months,  then  the 
Corporation  shall  remove  the  issuer's 
securities  from  listing  pursuant  to  the 
procedures  set  forth  in  Rule  5.5(mj.  A 
listed  issuer  who  is  not  in  compliance 
with  the  requirements  of  Rule  5.3(k)(5) 
must  provide  the  Corporation  with  plan 
of  remediation  within  15  days  after 
notifying  the  Corporation  of  such 
noncompliance.  The  listed  issuer  must 
provide  the  Corporation  with  written 
monthly  updates  on  the  progress  of  the 
plan  of  remediation. 

IB)  Written  Charter  The  audit 
committee  must  have  a  written  charter 
that  addresses: 

(i)  The  cotnmittee's  purpose  which,  at 
a  minimum,  must  be  to: 

(al  Assist  board  oversight  of(l)  the 
integrity  of  the  company's  financial 
statements,  (2)  the  company's 
compliance  with  legal  and  regulatory 
requirements.  (3l  the  independent 
auditor's  qualifications  and 
independence,  and  (4)  the  performance 
of  the  company's  internal  audit  function 
and  independent  auditors. 

(bl  Prepare  the  report  that  SEC  rules 
require  be  included  in  the  company's 
annual  proxy  statement. 

(HI  The  duties  and  responsibilities  of 
the  audit  committee,  which,  at  a 
minimum,  must  be  to: 

{al  Be  directly  responsible  for  the 
appointment,  compensation,  retention, 
and  oversight  of  the  work  of  any 
registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 


reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  serx'ices  for 
the  listed  issuer,  and  each  such 
registered  public  accounting  firm  must 
report  directly  to  the  audit  committee. 

(bl  At  least  annually,  obtain  and 
review  a  report  by  the  independent 
auiiitor  describing  the  firm 's  internal 
quality  control  procedures:  any  material 
issues  raised  Ijy  the  most  recent  internal 
quality-control  review,  or  peer  review,  of 
the  firm,  or  by  any  inquirx-  or 
investigation  by  governmental  or 
professional  authorities,  within  the 
preceding  five  years,  respecting  one  or 
more  independent  audits  carried  out  by 
the  firm,  and  any  steps  taken  to  deal 
with  any  such  issues:  and  (to  assess  the 
auditor's  independence}  all 
relationships  between  the  independent 
auditor  and  the  company. 

(c)  Discuss  the  annual  audited 
financial  statements  and  quarterly 
financial  statements  with  management 
and  the  independent  auditor,  including 
the  company's  disclosure  under 
"Management  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations." 

(d)  Discuss  earnings  press  releases,  as 
well  as  financial  information  and 
earnings  guidance  provided  to  analysts 
and  rating  agencies. 

(e)  Engage  independent  counsel  and 
other  advisers,  as  it  determines 
necessary  to  earn,-  out  its  duties. 

(fl  Discuss  policies  with  respect  to  risk 
assessment  and  risk  management. 

(gl  Meet  separately,  periodically,  with 
management,  with  internal  auditors  (or 
other  personnel  responsible  for  the 
internal  audit  function)  and  with 
independent  auditors. 

(hi  Review  with  the  independent 
auditor  any  audit  problems  or 
difficulties  and  management's  response. 

(i)  Set  clear  policies  for  hiring 
employees  or  former  employees  of  the 
independent  auditors. 

(jl  Report  regularly  to  the  board  of 
directors. 

(k)  Review  major  issues  regarding 
accounting  principles  and  financial 
statement  presentations:  including  any 
significant  changes  in  the  company's  ' 
selection  or  application  of  accounting 
principles,  and  major  issues  as  to  the 
adequacy  of  the  companv's  internal 
controls  and  any  special  audit  steps 
adopted  in  light  of  material  control 
deficiencies. 

(1)  Review  analyses  prepared  by 
management  and/or  the  independent 
auditor  setting  forth  significant  financial 
reporting  issues  and  judgments  made  in 
connection  with  the  preparation  of  the 
financial  statements,  including  analyses 
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of  the  effects  of  alternative  GAAP 
methods  on  the  financial  statements. 

(ml  Review  the  effect  of  regulator}' 
and  accounting  initiatives,  as  well  as 
off-balance  sheet  structures,  on  the 
financial  statements  of  the  company. 

in)  Review  earnings  press  releases 
(paying  particular  attention  to  any  use 
of  "pro  forma, "  or  "adjusted"  non- 
GAAP.  information),  as  well  as  financial 
information  and  earnings  guidance 
provided  to  analysts  and  rating 
agencies. 

(o)  Establish  procedures  for:  (1)  the 
receipt,  retention,  and  treatment  of 
complaints  received  by  the  issuer 
regarding  accounting,  internal 
accounting  controls,  or  auditing  matters 
and  (2)  the  confidential,  anonymous 
submission  by  employees  of  the  issuer  of 
concerns  regarding  questionable 
accounting,  internal  accounting  controls 
or  auditing  matters. 

(Hi)  An  annual  performance 
evaluation  of  the  audit  committee. 

(CI  Composition/Expertise 
Requirement  of  Audit  Committee 
Members. 

a  I  Each  audit  committee  will  consist 
of  at  least  three  independent  directors, 
as  defined  in  Rule  5.3(k)(l). 

(HI  Each  member  of  the  audit 
committee  must  be  financially  literate, 
as  such  qualification  is  interpreted  by 
the  company's  board  of  directors  in  its 
business  judgment,  or  must  become 
financially  literate  within  a  reasonable 
period  of  time  after  his  or  her 
appointment  to  the  audit  committee. 

(Hi I  .-It  least  one  member  of  the  audit 
committee  must  have  accounting  or 
related  financial  management  expertise, 
as  the  board  of  directors  interprets  such 
qualification  in  its  business  judgment. 

(D)  Written  Affirmation.  As  part  of  the 
initial  listing  process,  and  with  respect 
to  any  subsequent  changes  to  the 
composition  of  the  audit  committee, 
and  otherwise  approximately  once  each 
year,  each  company  should  provide  the 
Exchange  nritten  confirmation 
regardmg: 

(i)  Any  determination  that  the 
company's  board  of  directors  has  made 
regarding  the  independence  of  directors. 

(ill  The  financial  literacy  of  the  audit 
committee  member. 

(Hi)  The  determination  that  at  least 
one  of  the  audit  committee  members  has 
accounting  or  related  financial 
management  expertise. 

(iv)  The  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter. 

(6)  Internal  Audit  Function.  Each 
listed  company  must  have  an  internal 
audit  function.  This  does  not 
necessarily  mean  that  a  company  must 
establish  a  separate  internal  audit 


department  or  dedicate  employees  to 
the  task  on  a  full-time  basis.  It  is 
sufficient  for  the  company  to  have  in 
place  an  appropriate  control  process  for 
reviewing  and  approving  its  internal 
transactions  and  accounting.  A 
company  may  outsource  this  function  to 
a  firm  other  than  its  independent 
auditors. 

Rule  5.3(1).  Reserved 

CEO  Certification 

Rule  5.3(m).  CEO  Certification 

Each  listed  company  CEO  must  certify 
to  the  Corporation  each  year  that  he  or 
she  is  not  aware  of  any  violation  by  the 
company  of  the  Corporation  s  corporate 
governance  listing  standards.  The 
certification  filed  with  the  Corporation, 
as  well  as  the  CEO/CFO  certifications 
required  to  be  filed  with  the  SEC 
regarding  the  quality  of  the  company's 
public  disclosure,  must  be  disclosed  in 
the  listed  company's  annual  report  to 
shareholders. 

Listed  Foreign  Private  Issuers 

Rule  5.3(n).  Listed  Foreign  Private 
Issuers 

Listed  foreign  private  issuers  must 
disclose  any  significant  ways  in  which 
their  corporate  governance  practices 
differ  from  those  followed  by  domestic 
companies  under  the  Corporation 's 
listing  standards.  Listed  foreign  private 
issuers  must  comply  with  the  provisions 
of  Rule  5.3(k)(5).  Listed  foreign  private 
issuers  may  provide  this  disclosure 
either  on  their  Web  site  (provided  it  is 
in  the  English  language  and  accessible 
from  the  United  States)  and/or  in  their 
annual  report  as  distributed  to 
shareholders  in  the  United  States 
(again,  in  the  English  language).  If  the 
disclosure  is  only  made  available  on  the 
Web  site,  the  annual  report  shall  so  state 
and  provide  the  web  address  at  which 
the  information  may  be  obtained. 

Deadline  for  Compliance 

Rule  5.3(oj.  Deadline  for  Compliance 

Tier  I  listed  issuers,  other  than  Tier  I 
foreign  private  issuers  and  Tier  I  small 
business  issuers  (as  defined  in  Rule 
12b-2  of  the  Securities  and  Exchange 
Act  of  1934),  must  be  in  compliance 
ivith  all  applicable  sections  of  Rule  5.3 
by  the  earlier  of(l)  their  first  annual 
shareholders  meeting  after  Ianuar\- 15, 
2004,  or  (21  October  31,  2004.  Tier  I 
foreign  private  issuers  and  Tier  I  small 
business  issuers  must  be  in  compliance 
with  all  applicable  sections  of  Rule  5.3 
by  July  31,2005. 


Section  4.  Suspension,  Public 
Reprimand  or  Issuer  Withdrawal  from 
Listing 

Tl  7957E    Suspension/Pufa/ic 
Reprimand 

Rule  5.4(a).  The  Corporation  [Board  of 
Directors]  may  suspend  dealings  in  or 
institute  proceedings  to  remove  any 
security  from  listed  or  unlisted  trading 
privileges.  The  Corporation  may  issue  a 
public  reprimand  letter  to  any  listed 
company  that  violates  a  Corporation 
listing  standard.  The  Corporation  shall 
remove  any  security  from  listed  or 
unlisted  trading  privileges  if  the  listed 
company  violates  anv  provisions  of  Rule 
5.3(k)(5). 

Rule  5.4(b) — No  change. 

Section  5.  Maintenance  Requirements 
and  Delisting  Procedures 

"i7957G    Maintenance  Requirements 
and  Delisting  Procedures 

Rule  5.5(a).  The  Corporation  does  not 
rate  or  evaluate  any  security  dealt  in  on 
the  Corporation.  In  making  a 
determination  concerning  listing  and 
delisting  it  acts  normally  upon 
information  furnished  it  by  the  issuer, 
and  it  does  not  verif\'  this  information 
from  independent  sources  or  gather 
independent  information  about  the 
issuers  whose  securities  are  dealt  in  on 
the  Corporation. 

As  a  matter  of  policy,  when  a  listed 
company  fails  to  meet  any  of  the  listing 
maintenance  requirements  and  has  more 
than  one  class  of  securities  listed,  the 
Corporation  will  give  consideration  to 
delisting  all  such  classes.  However,  the 
Corporation  may  continue  the  listing  of 
one  class  of  securities  regardless  of  its 
decision  to  delist  another  class,  except 
for  failure  to  comply  with  Rule  5.3(k)l5) 
in  which  case  all  such  classes  shall  be 
delisted.  The  securities  of  a  company 
will  be  subject  to  suspension  and/or 
withdrawal  from  listing  and  registration 
as  a  listed  issue  if  the  Corporation  finds 
that  a  listed  company  fails  to  meet  the 
maintenance  requirements  as  set  forth 
in  this  Rule  5.5.  or  fails  to  comply  with 
the  Corporation's  listing  policies  or 
agreements. 

Commentary: 

.01  When  the  issuer  fails  to  meet  any 
provision  of  the  applicable  maintenance 
requirements  of  this  Rule  5.5.  the 
Exchange  shall  determine  whether  to 
suspend  dealings  in  the  security  and/or 
request  the  issuer  to  take  action  to 
remedy  any  identified  deficiency. 
Should  the  issuer  fail  to  correct  any 
deficiency,  the  Exchange  shall  take 
action  to  delist  the  securitv. 

.02  Securities  listed  under  the  Tier  I 
designation  will  not  be  granted  waivers 
from  the  Corporation's  maintenance 
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requirements.  Any  security  that  no 
longer  meets  the  Tier  I  maintenance 
requirements,  but  meets  the  Tier  II 
maintenance  requirements,  will  be 
reclassified  as  a  Tier  II  security.  The 
Corporation,  however,  may  grant  a 
waiver  for  the  continued  listing  of  any 
security  in  cases  where  the  security 
remains  listed  on  either  the  NYSE, 
Amex,  or  Nasdaq  National  Market: 
provided,  however,  that  the  Corporation 
determines  that  there  is  a  reasonable 
basis  for  a  waiver.  In  such  cases,  the 
security  will  be  included  under  the  Tier 
II  designation. 

.03  Any  security  approved  by  the 
Board  of  Directors  for  listing  prior  to 
July  22.  1994  must  meet  one  of  the 
following: 

(a)  To  qualify  for  inclusion  under  the 
Tier  I  designation,  a  security  must  meet 
the  applicable  initial  listing 
requirements  as  set  forth  in  Rule  5.2 
(including  any  index  product  listed 
pursuant  to  Rule  8):  however,  a  security 
listed  on  either  the  NYSE,  Amex,  or 
Nasdaq  National  Market  may  be 
designated  as  a  Tier  1  security  so  long 
as  it  meets  the  applicable  Tier  I 
maintenance  requirements  in  this  Rule 
5.5;  or 

(b)  Any  security  not  meeting  the 
applicable  maintenance  requirements 
must  do  so  within  six  months  of  July  22, 
1994.  Until  such  time,  the  former 
standards  will  be  applied  and  the 
security  will  be  designated  as  a  Tier  II 
security. 

Rule  5.5tb) — (IJ— No  change. 

U7957T    Delisting  Procedures 

Rule  5.5(m).  Whenever  the 
Corporation  determines  that  it  is 
appropriate  to  either  suspend  dealings 
in  and/or  remove  securities  from  listing 
pursuant  to  Rule  5.3  or  [this]  Rule  5.5, 
except  for  other  than  routine  reasons 
(e.g.,  redemptions,  maturities,  etc.)  or 
violations  of  Rule  5.3(kjl5l  in  which 
case  the  Corporation  shall  initiate 
delisting  a  listed  company's  securities,  it 
will  follow,  insofar  as  practicable,  the 
following  procedures: 

(1)  The  Corporation  shall  notify  the 
issuer  in  writing  describing  the  basis  on 
which  the  Corporation  is  considering 
the  delisting  of  the  company's  security 
Such  notice  shall  be  sent  bv  certified 
mail  and  shall  include  the  time  and 
place  of  a  meeting  to  be  held  by  the 
Corporation  to  hear  any  reasons  why  the 
issuer  believes  its  security  should  not  be 
delisted.  Generally,  the  issuer  will  be 
notified  at  least  three  (3)  weeks  prior  to 
the  meeting  and  will  be  requested  to 
submit  a  written  respon,se. 

(2)  If,  after  such  meeting,  the 
Corporation  determines  that  the  security 
should  be  delisted,  the  Corporation 


shall  notify  the  issuer  by  telephone  (if 
possible,  the  same  day  of  the  meeting) 
and  in  writing  of  the  delisting  decision 
and  the  basis  thereof.  The  written  notice 
will  also  inform  the  issuer  that  it  may 
appeal  the  decision  to  the  Board  of 
Directors  and  request  a  hearing. 

(3)  Concurrent  with  the  Corporation's 
decision  to  delist  the  issuer's  security, 
the  Corporation  will  prepare  a  press 
announcement,  which  will  be 
disseminated  to  the  Market  Makers  and 
the  investing  public  no  later  than  the 
opening  of  trading  the  business  day 
following  the  Corporation's  decision 
(the  Securities  Qualification  Department 
will  also  distribute  the  information  to 
the  ETP  Holders).  Accordingly,  the 
suspension  of  trading  in  the  issuer's 
security  will  become  effective  at  the 
opening  of  business  on  the  day 
following  the  Corporation's  decision. 

(4)  If  the  issuer  requests  an  appeal 
hearing,  it  tnust  file  its  request  along 
with  (i)  a  $2,500  delisting  appeal  fee 
and  (ii)  an  answer  to  the  causes 
specified  by  the  Corporation  with  the 
Secretary  of  the  Corporation  no  later 
than  five  (5)  business  days  following 
service  of  notice  of  the  proposed 
delisting.  If  the  issuer  does  not  request 
a  hearing  within  the  specified  period  of 
time,  or  it  does  not  submit  the  $2,500 
fee  to  the  Corporation  in  the  form  and 
manner  prescribed,  the  Corporation  will 
submit  an  application  to  the  Securities 
and  Exchange  Commission  to  strike  the 
security  from  list  of  companies  listed  on 
the  Corporation.  The  Corporation  will 
furnish  a  copy  of  such  application  to  the 
issuer  in  accordance  with  Section  12  of 
the  Securities  Exchange  Act  of  1934  and 
the  Rules  promulgated  there  under. 

(5)  If  a  request  for  a  hearing  is  made 
and  the  requirements  of  Rule  5.5(m)(4) 
are  met  within  the  time  specified,  the 
issuer  will  be  entitled  to  an  appeal 
hearing  and  the  Corporation  will 
provide  the  issuer  at  least  fifteen  (15) 
business  days  notice  of  the  time  and 
place  of  the  hearing. 

(6)  The  hearing  snail  be  held  before 
the  Board  Appeals  Committee 
appointed  by  the  Board  of  Directors  for 
>uch  purpose.  Only  those  members  of 
ihe  Board  Appeals  Committee  who 
attend  the  hearing  may  vote  with 
respect  to  any  decisions  the  Committee 
may  make. 

(7)  Any  documents  or  other  written 
material  the  issuer  wishes  to  consider 
should  be  submitted  to  the  appropriate 
office  of  the  Corporation  at  least  five  (5) 
business  days  prior  to  the  date  of  the . 
hearing. 

(8)  At  the  hearing,  the  issuer  must 
prove  its  case  by  presenting  testimony, 
evidence,  and  argument  to  the  Board 
Appeals  Committee.  The  form  and 


manner  in  which  the  actual  hearing  will 
be  conducted  will  be  established  bv  the 
Board  Appeals  Committee  so  as  to 
assure  the  orderly  conduct  of  the 
proceeding.  At  the  hearing,  the  Board 
Appeals  Committee  may  require  the 
issuer  to  furnish  additional  written 
information  that  has  come  to  its 
attention. 

(9)  After  the  conclusion  of  the 
.  proceeding,  the  Board  Appeals 
Committee  shall  make  its  decision.  The 
decision  of  the  Board  Appeals 
Committee  shall  be  in  writing  with  one 
copy  served  upon  the  issuer  and  the 
second  copy  filed  with  the  Secretary  of 
the  Corporation.  Such  decision  shall  be 
final  and  conclusive.  If  the  decision  is 
that  the  security  of  the  issuer  is  to  be 
removed  from  listing,  an  application 
shall  be  submitted  by  the  Corporation  to 
the  Securities  and  Exchange 
Commission  to  strike  the  security  from 
listing  and  registration,  and  a  copy  of 
such  application  shall  be  provided  to 
the  issuer  in  accordance  with  Section  12 
of  the  Securities  Exchange  Act  of  1934 
and  the  Rules  promulgated  there  under. 
If  the  decision  is  that  the  security 
should  not  be  removed  from  listing,  the 
issuer  shall  receive  a  notice  to  that  effect 
from  the  Corporation. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  light  of  the  recent  failures  of  a 
number  of  significant  companies  due  to 
the  lack  of  diligence,  ethics  and 
controls,  the  PCXE  chose  to  review  its 
corporate  governance  and  disclosure 
policies.  In  September  2002,  the  PCXE 
Board  of  Directors  formed  a 
subcommittee  to  review  the  PCXE's 
current  corporate  governance  and 
disclosure  standards.  The  goal  of  the 
subcommittee  was  to  enhance  the 
accountability,  integrity,  and 
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transparency  of  the  Exchange's  listed 
companies. 

In  addition  to  reviewing  the  PCXE's 
corporate  governance  and  disclosure 
policies,  the  subcommittee  also 
reviewed  the  changes  mandated  by  the 
Sarbanes-Oxley  Act  of  2002.  In  a  release 
effective  April  25,  2003,  the 
Commission  directed  all  national 
securities  exchanges  and  national 
securities  associations  to  prohibit  the 
listing  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  the  audit 
committee  requirements  mandated  bv 
the  Sarbanes-Oxley  Act  of  2002."  These 
requirements  relate  to  the  independence 
of  audit  committee  members,  the  audit 
committee's  responsibility  to  select  and 
oversee  the  issuer's  independent 
accountant,  procedures  for  handling 
complaints  regarding  the  issuer's 
accounting  practices,  the  authority  of 
the  audit  committee  to  engage  advisors, 
and  funding  for  the  independent  auditor 
and  any  outside  advisors  engaged  by  the 
audit  committee. 

The  Exchange  represents  that  the 
proposed  new  corporate  governance  and 
disclosure  policies  are  designed  to 
further  the  ability  of  honest  and  well- 
intentioned  directors,  officers,  and 
employees  to  perform  their  functions 
effectively.  The  resulting  proposal 
would  also  allow  shareholders  to  more 
easily  and  efficiently  monitor  the 
performance  of  companies  and  directors 
in  order  to  reduce  the  instances  of  lax 
and  unethical  behavior. 

The  proposals  for  new  corporate 
governance  and  disclosure  policies 
would  be  codified  in  PCXE  Rule  5.3. 
The  new  standards  in  PCXE  Rule  5.3 
would  apply  to  listed  companies 
designated  as  Tier  I  issuers  except  for 
the  new  provisions  on  audit  committees 
that  are  mandated  by  the  Sarbanes- 
Oxley  Act  of  2002."  These  provisions, 
which  are  contained  in  Rule  5.3(k)(5). 
would  apply  to  all  PCX  listed  securities. 

Listed  issuers,  other  than  foreign 
private  issuers  and  small  business 
issuers,  would  have  to  be  in  compliance 
with  Rule  5.3{k){5)  by  the  earlier  of:  (1) 
their  first  annual  shareholders  meeting 
after  January  15,  2004,  or  (2)  October  31, 
2004.  Foreign  private  issuers  and  small 
business  issuers  that  are  listed  would 
have  to  be  in  compliance  with  the  new 
listing  rules  by  July  31.  2005. 

Tier  1  listed  issuers,  other  than  Tier  I 
foreign  private  issuers  and  Tier  I  small 
business  issuers  (as  defined  in  Rule 
1 2b-2  of  the  Act «),  would  have  to  be  in 


'  See  Securities  Act  Release  No.  8220.  Securities 
Exchange  Act  Release  No.  47654.  and  Investment 
Company  Act  Release  No.  26001  (April  9,  2003),  68 
FR  18788  (April  16.2003). 
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compliance  with  all  applicable  sections 
of  Rule  5.3  by  the  earlier  of;  (1)  their 
first  annual  shareholders  meeting  after 
Januarv-  15,  2004.  or  (2)  October  31. 
2004.  Tier  1  foreign  private  issuers  and 
Tier  I  small  business  issuers  would  have 
to  be  in  compliance  with  all  applicable 
sections  of  Rule  5.3  by  July  31,  2005. 

The  following  are  proposed 
requirements  that  would  become 
incorporated  in  the  PCXE's  corporate 
governance  and  disclosure  policies. 

(1)  Listed  companies  must  adopt  and 
disclose  corporate  governance 
guidelines. 

Listed  companies  would  be  required 
to  adopt  and  disclose  corporate 
governance  guidelines.  Each  listed 
company's  Web  site  would  be  required 
to  include  its  corporate  governance 
guidelines,  the  charters  of  its  most 
important  committees  (including  at  least 
the  audit,  compensation  and  nominating 
committees),  and  the  company's  code  of 
business  conduct  and  ethics.  Each 
company's  annual  report  would  have  to 
state  that  the  foregoing  information  is 
available  on  its  Web  site,  and  that  the 
information  is  available  in  print  to  any 
shareholder  who  requests  it. 

The  following  subjects  would  have  to 
be  addressed  in  the  corporate 
governance  guidelines: 

•  Director  qualification  standards. 
These  standards  should,  at  minimum, 
reflect  the  independence  requirements 
set  forth  in  proposed  subsection  5.3(k). 
Companies  may  also  address  other 
substantive  qualification  requirements 
including  policies  limiting  the  number 
of  boards  on  which  a  director  may  sit 
and  director  tenure,  retirement,  and 
succession. 

•  Director  responsibilities.  These 
responsibilities  should  clearly  articulate 
what  is  expected  from  a  director, 
including  basic  duties  and 
responsibilities  with  respect  to 
attendance  at  board  meetings  and 
advance  review  of  meeting  materials. 

•  Director  access.  Directors  must  be 
given  access  to  management  and,  as 
necessary-  and  appropriate,  independent 
advisors, 

•  Director  compensation  These 
guidelines  should  include  general 
principles  for  determining  the  form  and 
amount  of  director  compensation  (and 
for  reviewing  those  principles,  as 
appropriate). 

•  Director  orientation.  The  company 
must  provide  an  orientation  and 
continuing  education  for  its  directors. 

•  Management  succession. 
Succession  planning  should  include 
policies  and  principles  for  CEO 
selection  and  performance  review,  as 
well  as  policies  regarding  succession  in 


the  event  of  an  emergency  or  the 
retirement  of  the  CEO. 

•  Annual  performance  evaluation  of 
the  board.  The  board  should  conduct  a 
self-evaluation  at  least  annually  to 
determine  whether  it  and  its  committees 
are  functioning  effectively. 

(2)  Code  of  Business  Conduct. 

Listed  companies  would  have  to 
adopt  and  disclose  a  code  of  business 
conduct  and  ethics  for  directors, 
officers,  and  employees,  and  promptly 
disclose  any  waivers  of  the  code  for 
directors  or  executive  officers.  The  code 
of  business  conduct  and  ethics  would 
have  to  require  that  any  waiver  of  the 
code  for  executive  officers  or  directors 
may  be  made  only  by  the  board  or  a 
board  committee  and  would  have  to  be 
promptly  disclosed  to  shareholders.  The 
code  of  business  conduct  and  ethics 
would  also  have  to  contain  compliance 
standards  and  procedures  that  would 
facilitate  the  effective  operation  of  the 
code. 

All  codes  should  address  the 
following  topics: 

•  Conflicts  of  interest.  A  conflict  of 
interest  occurs  when  an  individual's 
private  interest  interferes  in  anv  way,  or 
even  appears  to  interfere,  with  the 
interests  of  the  corporation  as  a  whole. 

•  Corporate  opportunities. 
Employees,  officers  and  directors 
should  be  prohibited  from:  (i)  Taking  for 
themselves  opportunities  that  are 
discovered  through  the  use  of  corporate 
property,  information,  or  position;  (ii) 
using  corporate  property,  information, 
or  position  for  personal  gain;  and  (iii) 
competing  with  the  company. 

•  Confidentiality.  Employees, 
officers,  and  directors  should  maintain 
the  confidentiality  of  information 
entrusted  to  them  by  the  company  or  its 
customers,  except  when  disclosure  is 
authorized  or  legally  mandated. 
Confidential  information  includes  all 
non-public  information  that  might  be  of 
use  to  competitors,  or  harmful  to  the 
company  or  its  customers,  if  disclosed, 

•  Fair  dealing.  Each  employee, 
office:   and  director  should  endeavor  to 
dea'  iairly  with  the  company's 
^Vjt'.mers,  suppliers,  competitors,  and 

mployees.  None  should  take  unfair 
advantage  of  anyone  through 
manipulation,  concealment,  abuse  of 
privileged  information, 
misrepresentation  of  material  facts,  or 
any  other  unfair  dealing  practices. 

•  Protection  and  proper  use  of 
company  assets.  All  employees,  officers, 
and  directors  should  protect  the 
company's  assets  and  ensure  their 
efficient  use. 

•  Compliance  with  laws,  rules  and 
regulations.  The  company  should 
proactively  promote  compliance  with 


62154 


Federal  Register/ Vol.  68.  No.  211 /Friday.  October  31,  2003/Notices 


laws,  rules,  and  regulations,  including 
insider  trading  laws 

•  Encouraging  thf  reporting  of  any 
illegal  or  unethical  hi^havior  to 
appropriate  personnel.  The  company 
should  proartivf'ly  promote  ethical 
behavior.  The  company  must  ensure 
that  employees  know  that  the  company 
will  not  allow  retaliation  for  reports 
made  in  good  faith. 

[3]  Listed  c:ompanies  must  have  a 
majority  of  independent  directors. 
Each  domestic  issuer  would  be 
required  to  have  a  majority  of 
independent  direc:tors  on  its  board  of 
directors,  except  that  a  domestic  issuer 
of  which  more  than  50%  of  the  voting 
power  is  held  by  an  individual,  a  group, 
or  another  compan\  would  not  need  to 
have  a  majoritv  of  independent  directors 
on  its  board  or  have  nominating/ 
corporate  governance  and  c;ompensation 
committees  composed  of  independent 
directors.  Hovvjver,  all  such  controlled 
companies  would  be  required  to  have  at 
least  a  minimum  three-person  audit 
committee  and  otherwise  comply  with 
the  audit  committee  requirements. 

(4)  In  order  to  tighten  the  definition 
of  "independent  director"'  for  purposes 
of  these  standards: 

(a)  No  director  would  qualify  as 
independent  unless  the  board  of 
directors  affirmatively  determines  that 
the  director  has  no  material  relationship 
with  the  listed  companv.  either  directly 
or  as  a  partner,  shareholder,  or  officer  of 
an  organization  that  has  a  relationship 
with  the  company.  Companies  would 
have  to  disclose  these  determinations. 
The  basis  for  a  board  determination 
that  a  relationship  is  not  material  would 
have  to  be  disclosed  in  the  i.orapany's 
annual  proxy  statement.  A  board  could 
adopt  and  disclose  categorical  standards 
to  assist  it  in  making  determinations  of 
independence,  and  could  make  a 
general  disclosure  if  a  director  meets 
these  standards.  Any  determination  of 
independence  for  a  director  who  does    • 
not  meet  these  standards  would  have  to 
be  specifically  explained.  A  company 
would  be  required  to  disclose  any 
standard  it  adopts.  In  the  event  that  a 
director  with  a  business  or  other 
relationship  that  does  not  fit  within  the 
disclosed  standards  is  determined  to  be 
mdependent,  a  board  would  be  required 
to  disclose  the  basis  for  its 
determination. 

(b)  In  addition,  the  following  directors 
would  not  qualify  as  independent 
directors: 

(i)  A  director  who  is  a  former 
employee  of  the  listed  company  whose 
employment  ended  within  the  past  five 
vears. 

(ii)  A  director  w'ho  is,  or  in  the  past 
three  vears  has  been,  affiliated  with  or 


employed  by  a  (present  or  former) 
auditor  of  the  company  (or  of  an 
affiliate).  Such  director  could  not  be 
independent  until  three  years  after  the 
end  of  either  the  affiliation  or  the 
auditing  relationship. 

(iii)  A  director  who  is,  or  in  the  past 
five  years  has  been,  part  of  an 
interlocking  directorate  in  which  an 
executive  officer  of  the  listed  company 
ser\'es  on  the  compensation  committee 
of  another  company  that  concurrently 
employs  the  director. 

(iv)  A  director  with  an  immediate 
family  member  in  any  of  the  foregoing 
categories.  Immediate  family  includes  a 
person's  spouse,  parents,  children, 
siblings,  mothers-in-law  and  fathers-in- 
law,  sons  and  daughters-in-law,  and 
anyone  (other  than  employees)  who 
shares  such  person's  home. 

(5)  Regularly  Scheduled  Executive 
Sessions  without  Management. 

In  order  to  empower  non-management 
directors  to  serve  as  a  more  effective 
check  on  management,  non- 
management  directors  of  each  company 
would  have  to  meet  at  regularly 
scheduled  executive  sessions  without 
management.  Non-management 
directors  are  all  those  who  are  not 
company  officers,  and  include  such 
directors  who  are  not  independent  by 
virtue  of  a  material  relationship,  former 
status  or  family  membership,  or  for  any 
other  reason.  There  would  not  need  to 
be  a  single  presiding  director  at  all 
executive  sessions  of  the  non- 
management  directors.  If  one  director  is 
chosen  to  preside  at  these  meetings,  his 
or  her  name  would  have  to  be  disclosed 
in  the  annual  proxy  statement. 
Alternatively,  a  company  could  disclose 
the  procedure  by  which  a  presiding 
director  is  selected  for  each  executive 
session.  In  order  that  interested  parties 
may  be  able  to  make  their  concerns 
known  to  the  non-management 
directors,  a  company  would  be  required 
to  disclose  a  method  for  such  parties  to 
communicate  directly  with  the 
presiding  director  or  with  the  non- 
management  directors  as  a  group. 

(6)  Nominating/Corporate  Governance 
Committee. 

Listed  companies  would  be  required 
to  have  a  Nominating  Committee/ 
Corporate  Governance  Committee 
composed  entirely  of  independent 
directors,  except  that  if  such  committee 
is  made  up  of  three  or  more  individuals, 
then  one  member  of  the  committee 
would  not  need  to  be  an  independent 
director. 

The  committee  would  be  required  to 
have  a  written  charter  that  addresses: 

•  The  committee's  purpose,  which,  at 
a  minimum,  would  be  required  to  be:  to 
identifv'  individuals  qualified  to  become 


board  members,  and  to  select,  or  to 
recommend  that  the  board  select,  the 
director  nominees  for  the  next  annual 
meeting  of  shareholders:  and  to  develop 
and  to  recommend  to  the  board  a  set  of 
corporate  governance  principles 
applicable  to  the  company. 

•  The  committee's  goals  and 
responsibilities,  which  would  be 
required  to  reflect,  at  a  minimum,  the 
board's  criteria  for  selecting  new 
directors,  and  oversight  of  the 
evaluation  of  the  board  and 
management. 

•  An  annual  performance  evaluation 
of  the  committee. 

•  Committee  member  qualifications, 
committee  member  appointment  and 
removal,  committee  structure  and 
operations  (including  authority  to 
delegate  to  subcommittees),  and 
committee  reporting  to  the  board. 

•  The  committee's  authority  to  retain 
and  terminate  any  search  firm  to  be 
used  to  identify'  director  candidates, 
including  sole  authoritv  to  approve  the 
search  firm's  fees  and  other  retention 
terms. 

If  a  company  is  required  by  contract 
or  otherwise  to  provide  third  parties 
with  the  ability  to  nominate  directors 
(for  example,  preferred  stock  rights  to 
elect  directors  upon  a  dividend  default, 
shareholder  agreements,  and 
management  agreements),  the  selection 
and  nomination  of  such  directors  would 
not  need  to  be  subject  to  the  nominating 
committee  process. 

Boards  could  allocate  the 
responsibilities  of  the  nominating/ 
corporate  governance  committee  and  the 
compensation  committee  to  committees 
of  their  own  denomination,  provided 
that  the  committees  are  composed 
entirely  of  independent  directors, 
except  that  if  such  committee  is  made 
up  of  three  or  more  individuals,  then 
one  member  of  the  committee  would  not 
need  to  be  an  independent  director.  Any 
such  committf!e  would  be  required  to 
have  a  published  committee  charter. 

Controlled  companies  would  not  need 
to  comply  with  the  requirements  of  this 
provision. 

(7)  Compensation  Committee. 
Listed  companies  would  be  required 
to  have  a  compensation  committee 
composed  entirely  of  independent 
directors,  except  that  if  such  committee 
is  made  up  of  three  or  more  individuals, 
then  one  member  of  the  committee 
would  not  need  to  be  an  independent 
director. 

The  committee  would  be  required  to 
have  a  written  charter  that  addresses; 

•  The  committee's  purpose  which,  at 
a  minimum,  would  be  required  to  be:  to 
discharge  the  board's  responsibilities 
relating  to  compensation  of  the 
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company's  executives,  and  to  produce 
an  annual  report  on  executive 
compensation  for  inclusion  in  the 
company's  proxy  statement,  in 
accordance  with  applicable  rules  and 
regulations 

•  The  committee's  duties  and 
responsibilities,  which,  at  a  minimum, 
would  be  required  to  be  to: 

(i)  Review  and  approve  corporate 
goals  and  objectives  relevant  to  CEO 
compensation,  evaluate  the  CEO's 
performance  in  light  of  those  goals  and 
objectives,  and  set  the  CEO's 
compensation  level  based  on  this 
evaluation. 

(ii)  Make  recommendations  to  the 
board  with  respect  to  incentive- 
compensation  plans  and  equitv-based 
plans. 

•  An  annual  performance  evaluation 
of  the  compensation  committee. 

•  Committee  member  qualifications, 
committee  member  appointment  and 
removal,  committee  structure  and 
operations  (including  authority  to 
delegate  to  subcommittees),  and 
committee  reporting  to  the  board. 

•  The  committee's  authority  to  retain 
and  terminate  a  consultant  to  assist  in 
the  evaluation  of  a  director.  CEO  or 
senior  executive  compensation.  The 
Committee  would  need  to  have  the  sole 
authority  to  approve  the  consultant's 
fees  and  other  retention  terms. 

Controlled  companies  would  not  need 
to  comply  with  the  requirements  of  this 
provision. 

(8)  Audit  Committee, 
Each  listed  company  would  be 
required  to  have  an  audit  committee  as 
defined  by  Section  3(a)(58)  of  the  Act.'" 
The  audit  committee  would  have  to  be 
composed  entirely  of  independent 
directors.  The  audit  committee  would 
be  required  to  comply  with  all  the  rules 
and  procedures  set  forth  in  Rule  lOA- 
3  of  the  Act.i '  If  a  member  of  the  audit 
committee  ceases  to  be  independent  for 
reasons  outside  the  member's 
reasonable  control,  that  person,  with 
notice  by  the  issuer  to  the  Exchange, 
could  remain  an  audit  committee 
member  of  the  listed  issuer  until  the 
earlier  of  the  next  annual  or  special 
meeting  of  the  listed  issuer  or  one  year 
from  the  occurrence  of  the  event  that 
caused  the  member  to  be  no  longer 
independent.  Should  an  individual  who 
ceases  to  be  independent  for  reasons 
outside  the  member's  reasonable  control 
remain  a  member  of  the  audit  committee 
after  the  time  permitted,  then  the 
Exchange  would  be  required  to  remove 
the  issuer's  securities  from  listing. 


Listed  issuers,  other  than  foreign 
private  issuers  and  small  business 
issuers  (as  defined  in  Rule  12b-2  of  the 
Act'^),  would  have  to  be  in  compliance 
with  Rule  5.3(k)(5)  by  the  earlier  of  their 
first  annual  shareholders  meeting  after 
January  15,  2004,  or  October  31.  2004. 
Foreign  private  isstiers  and  small 
business  issuers  would  have  to  be  in 
compliance  with  Rule  5.3(k){5)  by  Julv 
31,2005. 

If  an  executive  officer  of  a  listed 
issuer  becomes  aware  of  any  material 
noncompliance  by  the  listed  issuer  with 
the  audit  committee  requirements,  the 
listed  issuer  would  be  required  to 
promptly  notify-  the  Exchange  of  such 
noncompliance. 

To  be  eligible  for  continued  listing,  a 
listed  issuer  would  have  to  comply  with 
all  of  the  audit  committee  requirements. 
Except  for  the  situation  where  an  audit 
committee  member  ceases  to  be 
independent  for  reasons  outside  the 
member's  reasonable  control,  should  a 
listed  issuer  fail  to  comply  with  any  of 
the  audit  committee  requirements  for  a 
period  of  6  consecutive  months,  then 
the  Exchange  would  be  required  to 
remove  the  issuer's  securities  from 
listing.  A  listed  issuer  who  is  not  in 
compliance  with  the  requirements  of 
Rule  5.3(k)(5)  would  have  to  provide  the 
Corporation  with  a  plan  of  remediation 
within  15  days  after  notifying  the 
Corporation  of  such  noncompliance. 
The  listed  issuer  would  have  to  provide 
the  Corporation  with  written  monthly 
updates  on  the  progress  of  the  plan  of 
remediation. 

The  audit  committee  would  be 
required  to  have  a  written  charter  that 
addresses: 

•  The  committee's  purpose,  which,  at 
a  minimum,  would  be  required  to  be  to: 

(i)  Assist  board  oversight  of:  (a)  The 
integrity  of  the  company's  financial 
statements,  (b)  the  company's 
compliance  with  legal  and  regulatory 
requirements,  (c)  the  independent 
auditor's  qualifications  and 
independence,  and  (d)  the  performance 
of  the  company's  internal  audit  function 
and  independent  auditors. 

(ii)  Prepare  the  report  that  SEC  rules 
require  be  included  in  the  company's 
annual  proxy  statement. 

•  The  duties  and  responsibilities  of 
the  audit  committee,  which,  at  a 
minimum,  would  be  required  to  be  to: 

(i)  Be  directly  responsible  for  the 
appointment,  compensation,  retention, 
and  oversight  of  the  work  of  any 
registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 
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reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  performing 
other  audit,  review  or  attest  services  for 
the  listed  issuer,  and  each  such 
registered  public  accounting  firm  must 
report  directly  to  the  audit  committee. 

(ii)  At  least  annually,  obtain  and 
review  a  report  by  the  independent 
auditor  describing  the  firm's  internal 
quality  control  procedures;  any  material 
issues  raised  by  the  most  recent  internal 
quality-control  review,  or  peer  review, 
of  the  firm,  or  by  any  inquiry  or 
investigation  by  governmental  or 
professional  authorities,  within  the 
preceding  five  years,  respecting  one  or 
more  independent  audits  carried  out  by 
the  firm,  and  any  steps  taken  to  deal 
with  any  such  issues;  and  (to  assess  the 
auditor's  independence)  all 
relationships  between  the  independent 
auditor  and  the  company. 

(iii)  Discuss  the  annual  audited 
financial  statements  and  quarterlv 
financial  statements  with  management 
and  the  independent  auditor,  including 
the  company's  disclosure  under 
"Management  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations." 

(iv)  Discuss  earnings  press  releases,  as 
well  as  financial  information  and 
earnings  guidance  provided  to  analysts 
and  rating  agencies. 

(v)  Engage  independent  counsel  and 
other  advisers,  as  it  determines 
necessary  to  carry  out  its  duties. 

(vi)  Discuss  policies  with  respect  to 
risk  assessment  and  risk  management. 

(vii)  Meet  separately,  periodically, 
with  management,  with  internal 
auditors  (or  other  personnel  responsible 
for  the  internal  audit  function),  and 
with  independent  auditors. 

(viii)  Review  with  the  independent 
auditor  any  audit  problems  or 
difficulties  and  management's  response. 

(ix)  Set  clear  policies  for  hiring 
employees  or  former  employees  of  the 
independent  auditors. 

(x)  Report  regularly  to  the  board  of 
directors. 

(xi)  Review  major  issues  regarding 
accounting  principles  and  financial 
statement  presentations,  including  any 
significant  changes  in  the  company's 
selection  or  application  of  accounting 
principles,  and  major  issues  as  to  the 
adequacy  of  the  company's  internal 
controls  and  any  special  audit  steps 
adopted  in  light  of  material  control 
deficiencies. 

(xii)  Review  analyses  prepared  by 
management  and/or  the  independent 
auditor  setting  forth  significant  financial 
reporting  issues  and  judgments  made  in 
connection  with  the  preparation  of  the 
financial  statements,  including  analyses 
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of  the  effects  of  alternative  GAAP 
methods  on  the  financial  statements. 

(xiii)  Review  the  effect  of  regulatory 
and  accounting  initiatives,  as  well  as 
off-balance  sheet  structures,  on  the 
financial  statements  of  the  company. 

(xiv)  Review  earnings  press  releases 
(paying  particular  attention  to  anv  use 
of  "pro  forma."  or  "adjusted"  non- 
GAAP.  information),  as  well  as  financial 
information  and  earnings  guidance 
provided  to  analysts  and  rating 
agencies. 

(xv)  Establish  procedures  for:  (a)  The 
receipt,  retention,  and  treatment  of 
complaints  received  by  the  issuer 
regarding  accounting,  internal 
accounting  C(jntrois,  or  auditing  matters, 
and  (b)  the  confidential,  anonvmous 
submission  by  emplovees  of  the  issuer 
of  concerns  regarding  questionable 
accounting,  internal  accounting  controls 
or  auditing  matters. 

•  .^n  annual  performance  evaluation 
of  the  audit  committee 

The  composition  of  the  ,Audit 
Committee  would  be  required  to  be  as 
follows: 

(i)  Each  audit  committee  would  be 
required  to  consist  of  at  least  three 
independent  directors. 

(ii)  Each  member  of  the  audit 
committee  would  be  required  to  be 
financially  literate,  as  such  qualification 
is  interpreted  by  the  companv's  board  of 
directors  in  its  busmess  judgment,  or 
become  financially  literate  within  a 
reasonable  period  of  time  after  his  or  her 
appointment  to  the  audit  committee. 

(iii)  At  least  one  member  of  the  audit 
committee  would  be  required  to  have 
accounting  or  related  financial 
management  expertise,  as  the  board  of 
directors  interprets  such  qualification  in 
its  business  judgment. 

•  As  part  of  the  initial  listing  process, 
and  with  respect  to  any  subsequent 
changes  to  the  composition  of  the  audit 
committee,  and  otherwise 
approximately  onte  each  vear.  each 
company  should  provide  the  Exchange 
written  confirmation  regarding: 

(i)  Any  determination  that  the 
company's  board  of  directors  has  made 
regarding  the  independence  of  directors. 

(ii)  The  financial  literacy  of  the  audit 
committee  member. 

(iii)  The  determination  that  at  least 
one  of  the  audit  committee  members  has 
accounting  or  related  financial 
management  expertise. 

(iv)  The  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter. 

(9)  Internal  Audit  Function. 

Each  listed  company  would  be 
required  to  have  an  internal  audit 
function.  This  does  not  necessarily 
mean  that  a  company  would  be  required 


to  establish  a  separate  internal  audit 
department  or  dedicate  employees  to 
the  task  on  a  full-time  basis.  The 
Exchange  states  that  it  would  be 
sufficient  for  the  company  to  have  in 
place  an  appropriate  control  process  for 
reviewing  and  approving  its  internal 
transactions  and  accounting.  A 
company  could  outsource  this  function 
to  a  firm  other  than  its  independent 
auditors. 

(10)  CEO  Certification. 

Each  listed  company  CEO  would  have 
to  certify  to  the  Exchange  each  year  that 
he  or  she  is  not  aware  of  any  violation 
by  the  company  of  the  Exchange's 
corporate  governance  listing  standards. 
The  certification  filed  with  the 
Exchange,  as  well  as  the  CEO/CFO 
certifications  required  to  be  filed  with 
the  SEC  regarding  the  quality  of  the 
company's  public  disclosure,  would 
have  to  be  disclosed  in  the  listed 
company's  annual  report  to 
shareholders. 

(11)  Listed  Foreign  Private  Issuers. 
Listed  foreign  private  issuers  would 

have  to  disclose  any  significant  ways  in 
which  their  corporate  governance 
practices  differ  from  those  followed  by 
domestic  companies  under  the 
Exchange's  fisting  standards.  Listed 
foreign  private  issuers  would  be 
required  to  comply  with  the  provisions 
of  Rule  5.3(k)(5).  Listed  foreign  private 
issuers  could  provide  this  disclosure 
either  on  their  web  site  (provided  it  is 
in  the  English  language  and  accessible 
from  the  United  States)  and/or  in  their 
annual  report  as  distributed  to 
shareholders  in  the  United  States  (in  the 
English  language).  If  the  disclosure  is 
only  made  available  on  the  web  site,  the 
annual  report  would  be  required  to  so 
state  and  provide  the  web  address  at 
which  the  information  may  be  obtained. 

(12)  Deadline  for  Compliance. 

Tier  I  listed  issuers,  other  than  Tier  I 
foreign  private  issuers  and  Tier  I  small 
business  issuers  (as  defined  in  Rule 
12l>-2  of  the  Act' '),  would  have  to  be 
in  compliance  with  all  applicable 
sections  of  Rule  5.3  by  the  earlier  of 
their  first  annual  shareholders  meeting 
after  January  15,  2004  or  October  31, 
2004.  Tier  I  foreign  private  issuers  and 
Tier  I  small  business  issuers  would  have 
to  be  in  compliance  with  all  applicable 
sections  of  Rule  5.3  by  July  31,  2005. 

(13)  Suspension/Public  Reprimand. 
Under  the  proposed  rule  change,  the 

Exchange  cxiuld  suspend  dealings  in  or 
institute  proceedings  to  remove  any 
security  from  listed  or  unlisted  trading 
privileges.  The  Exchange  could  issue  a 
public  reprimand  letter  to  any  listed 
company  that  violates  an  Exchange 
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listing  standard.  The  Corporation  would 
be  required  to  remove  any  security  from 
listed  or  unlisted  trading  privileges  if 
the  listed  company  violates  any 
provisions  of  Rule  5.3(k)(5). 

2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  '•*  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act '"'  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  fm  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretarv.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
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subsequent  amendments,  all  writtfn 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-35  and  should  be 
submitted  by  November  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland. 

Deputy  Secretan, 

IFR  Doc.  03-27409  Filed  10-30-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3550] 

Commonwealth  of  Pennsylvania 
(Amendment  #1) 

In  acc:uriiann'  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  October 
23,  2003,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Blair,  Crawford,  Lawrence, 
McKean,  Mercer,  Potter,  Tioga. 
Venango.  Warren,  and  Wayne  Counties 
as  disaster  areas  due  to  damages  caused 
by  severe  storms,  tornadoes,  and 
flooding  that  occurred  on  July  21.  2003, 
and  continuing  through  September  12. 
2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bradford.  Beaver.  Bedford.  Butler. 
Cambria.  Cameron.  Centre.  Clarion. 
Clearfield,  Clinton.  Elk.  Erie.  Forest. 
Huntingdon,  Lycoming,  and  Pike  in 
Pennsylvania;  Allegany.  Broome. 
Cattaraugus,  Chautauqua,  Chemung, 
Delaware,  Steuben,  and  Sullivan  in  New 
York;  and  AshtabulaiColumbiana, 
Mahoning,  and  Trumbull  in  Ohio  may 
be  filed  until  thf"  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 


The  economic  injury  number  assigned 
to  the  State  of  New  York  is  9X4400  and 
for  the  State  of  Ohio  is  9X4500. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  18,  2003,  and  for  economic 
injury  the  deadline  is  June  21,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  24.  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  03-27417  Filed  10-30-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Region  3 — Washington  Metropolitan 
Area  District  Office  Advisory  Council; 
Public  Meeting 

The  Washington  Metropolitan  Area 
District  Office  Advisory  Council  of  the 
U.S,  Small  Business  Administration 
(SEA)  will  be  conducting  a  meeting  on 
Thursday,  November  13.  2003.  from  9 
a.m.  until  11:30  a.m.  at  the  Washington 
Metropolitan  Area  District  Office 
located  at  1110  Vermont  Avenue,  NW.. 
9th  Floor,  Washington,  DC  20005.  The 
meeting  is  open  to  the  public.  Seating  is 
limited  and  is  available  on  a  first  come, 
first  serve  basis.  The  focus  of  the 
meeting  includes  a  review  of  FY  2003 
District  Office  accomplishments,  FY 
2004  District  Office  goals,  update  on 
new  initiatives,  and  the  operations  and 
goals  of  the  District  Advisory  Council  in 
the  coming  year. 

Anyone  wishing  further  information 
concerning  the  meeting  or  who  wishes 
to  submit  oral  or  written  comments 
should  contact,  Joseph  P.  Loddo  or 
Sheila  D.  Thomas,  Designated  Federal 
Officials  for  the  SBA's  Washington 
Metropolitan  Area  District  Advisory 
Council,  by  phone  at  (202)  606-4000, 
ext.  200  or  276,  respectively  or  via  e- 
mail  to:  joseph.loddo@sba.gov  or 
sbeiIa.thomas@sba.gov.  Requests  for 
oral  comments  must  be  in  writing  to: 
Sheila  D.  Thomas  1110  Vermont  Ave.. 
NW..  9th  Fl,  Washington,  DC  20005  and 
received  no  later  than  November  7, 
2003. 

Scott  R.  Morris, 

Deputy  Chief  of  Staff. 

IFR  Doc.  03-27419  Filed  10-30-03;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Region  1 — Maine  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  Maine  will  hold  a 
public  meeting  at  1:30  p.m,  November 
18th,  2003  at  the  University  of  Southern 
Maine,  68  High  Street.  Room  118, 
Portland,  Maine  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U,S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mary  McAleney,  District  Director,  U.S. 
Small  Business  Administration,  68 
Sewall  Street.  Room  512.  Augusta. 
Maine  04330,  (207)-622-8386  phone, 
l207)-622-8277  fax. 

Scofl  R.  Morris, 

Dep  u  ty  Ch  ief  of  Staff 

[VR  Doc.  0.3-27420  Filed  10-30-03;  8:45  am) 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment 
Companies;  Increase  in  Maximum 
Leverage  Ceiling 

13CFR  107.1150(a)  sets  forth  the 
maximum  amount  of  Leverage  (as 
defined  in  13  CFR  107.50)  that  a  Small 
Business  Investment  Company  may 
have  outstanding  at  any  time.  The 
maximum  Leverage  amounts  are 
adjusted  annually  based  on  the  increase 
in  the  Consumer  Price  Index  published 
by  the  Bureau  of  Labor  Statistics.  The 
cited  regulation  states  that  SBA  will 
publish  the  indexed  maximum  Leverage 
amounts  each  year  in  a  Notice  in  the 
Federal  Register. 

Accordingly,  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  maximum  Leverage 
amounts  under  13  CFR  107.1150(a)  are 
as  stated  in  the  following  table: 


It  your  leverageable 
capital  is: 


Ttien  your  maximum 
leverage  is; 


(1)  Not  over 
$19,300,000 

(2)  Over  519,300.000 

but  not  over 
$38,700,000. 

(3)  Over  $36,700,000 
but  not  over 
$58,000,000 

(4)  Over  $58,000,000 


300  percent  of 
Leverageable  Cap- 
ital 

$57,900,000  +  [2  X 
(Leverageable  Cap- 
ital 
$19,300,000)1 

$96,700,000  + 
(Leverageable  Cap- 
ital -  S38.700.000) 

$116,000,000 


•17CFR200.30-3(a)(12). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No,  59.011,  small  business 
investment  companies) 
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Dated:  October  26.  2003. 
feffrey  D.  Pierscn, 

Associate  Administrator  for  Investment. 
[FR  Doc.  0.3-27418  Filed  10-3CM)3:  8:45  ami 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4522] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  1 3224  Reiating  to 
the  Communist  Party  of  Nepal  (Maoist) 

.Acting  under  the  authority  of  section 
1(b)  of  Executive  Order  13224  of 
September  23,  2001.  as  amended  by 
Executive  Order  13286  of  luly  2.  2002. 
and  Executive  Order  13284  of  January 
23,  2003,  and  in  consultation  with  the 
Secretary  of  the  Treasury,  the  Attorney 
General,  and  the  Secretary  of  Homeland 
Security.  I  hereby  determine  that  the 
Communist  Party  of  Nepal  (Maoist),  also 
known  as  the  United  Revolutionary 
People's  Council,  also  known  as  the 
People's  iberation  Army  of  Nepal,  also 
known  as  CPN(Mj.  has  committed,  or 
poses  a  significant  risk  of  committing, 
acts  of  terrorism  that  threaten  the 
security  of  U.S.  nationals  or  the  national 
security,  foreign  policy,  or  economy  of 
the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  abilitv  to 
transfer  funds  instantaneously."  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Drfted:  Oftober  23.  2003. 

Richard  L.  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State. 

IFR  Doc.  03-27373  Filed  10-30-03;  8:45  ami 

BILLING  CODE  47ia-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4490] 

Advisory  Committee  on  international 
Economic  Policy;  Notice  of  Open 
Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 


will  meet  from  9  a.m.  to  12  noon  on 
Monday,  November  17,  2003  in  Room 
1107,  U.S.  Department  of  State,  2201  C 
Street  NW.,  Washington,  DC  20520.  The 
meeting  will  be  hosted  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  E.  Anthony  Wayne  and 
Committee  Chairman  R.  Michael 
Gadbaw. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy.  Proposed  topics  for  the  meeting 
are  status  of  trade  negotiations, 
economic  strategic  planning,  and 
subcommittee  updates. 

The  public  may  attend  this  meeting  as 
seating  capacity  allows.  The  media  are 
welcome  but  discussions  are  off  the 
record.  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  company  or  other  affiliation 
if  appropriate,  social  security  number, 
date  of  birth,  and  citizenship  to  the 
Advisory  Committee  Executive 
Secretariat  by  fax  (202)  647-5936 
(Attention:  Gwendolyn  Jackson); 
telephone  (202)  647-0847;  or  email 
(jacksongI@state.gov)  by  Nov.  13,  2003. 

For  further  information  about  the 
meeting,  please  contact  Eliza  Koch, 
ACIEP  Secretariat,  Office  of  Economic 
Policy  and  Public  Diplomacy,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State,  Room  3526,  2201 
C  Street  NW.,  Washington,  DC  20520,  by 
email  ikochek@state.gov)  or  telephone 
(202)647-1310. 

Dated:  October  27,  2003. 
Eliza  Koch, 

ACIEP  Secretariat.  Office  of  Economic  Policy 
and.  Public  Diplomacy.  Bureau  of  Economic 
and  Business  Affairs,  U.S.  Department  of 
State. 

[FR  Doc.  03-27421  Filed  10-30-03;  8.45  am] 

BILUNG  coos  4710-07-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4489] 

Notice  of  Meeting;  United  States 
International  Telecommunication 
Advisory  Committee. 
Telecommunication  Standardization 
Sector  (ITAC-T) 

The  Department  of  State  announces 
an  electronic  meeting  of  the  U.S. 
International  Telecommunication 
Advisor>'  Committee  (IT AC).  The 
purpose  of  the  Committee  is  to  advise 
the  Department  on  matters  related  to 
telecommunication  and  information 
policy  masters  in  preparation  for 


international  meetings  pertaining  to 
telecommunication  and  information 
issues. 

An  electronic  meeting  of  the  U.S. 
Study  Group  B  will  be  held  from 
November  21-26,  2003  to  comment  on 
and  approve  normal  contributions  to  the 
ITU-T  Study  Group  13  meeting,  which 
will  be  held  February  3-13.  2004. 
Contributors  to  this  U.S.  Study  Group  B 
(USSG  B)  electronic  meeting  should 
obtain  USSG  B  numbers  from  Marcie 
Geissinger,  the  USSG  B  secretary  at 
(303)  499-2145  or  at 
inarciegeissinger@msn.coTn.  Any 
contributions  to  this  electronic  meeting 
should  be  forwarded  to  Ms.  Geissinger 
at  the  above  e-mail  address  no  later  than 
November  21.  Comments  to  the 
contributions  may  be  made  through 
close  of  business.  Monday.  November 
24;  contributors  must  respond  to  the 
comments  by  12  noon  EST.  Tuesday, 
November  25.  If  there  are  no  comments 
or  if  the  response  comments  are  not 
challenged  by  5  pm  EST,  Tuesday, 
November  25',  then  the  USSG  B  Chair  or 
the  Secretary'  will  close  the  meeting  on 
November  26  and  indicate  to  each 
contributor  that  the  contributions  mav 
be  forwarded  to  the  ITU-T  not  later  than 
December  3.  2003. 

If  you  are  not  currently  on  the  USSG 
B's  Study  Group  13  reflector,  you  will 
not  be  able  to  receive  the  contributions 
and  comments.  If  you  wish  to  be  added 
to  the  reflector,  please  contact  Ms. 
Geissinger  at  the  e-mail  address  above. 
If  you  wish  to  confirm  that  you  are  on 
the  USSG  B's  Study  Group  13  reflector, 
please  send  a  message  to 
listserv@almsntsa@state.gov  leaving  the 
subject  blank  and  showing  "review  sgb- 
13"  as  the  body  of  the  message.  The 
response  to  your  email  will  be  a  list  of 
persons  on  the  SG  B  reflector  with 
interest  in  Study  Group  13.  If  you  are 
not  on  the  "sgb-13"  reflector,  you  will 
not  be  able  to  review  the  list  of  persons 
on  the  reflector. 

Dated:  October  24.  2003. 
Anne  D.  )illson. 

International  Telecommunications  and 
Information  Policy.  Department  of  State. 
[FR  Dor.  03-27422  Filed  10-30-03;  8:45  amf 

BILLING  CODE  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determinations  Under  tfie  African 
Growth  and  Opportunity  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 
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SUMMARY:  The  United  States  Trade 
Representative  (USTR).  as  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  designates  the  Democratic 
Republic  of  Congo  (DROD  a^  a 
beneficiary  sub-Saharan  African  country 
eligible  to  receive  the  trade  benefits 
provided  for  in  the  African  Growth  and 
Opportunity  Act  for  articles  other  than 
textiles  and  apparel. 
EFFECTIVE  DATE:  October  31,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Hamilton.  Senior  Director  for 
African  Affairs.  Office  of  the  United 
States  Trade  Representative.  (202)  395- 
9514, 

SUPPLEMENTARY  INFORMATION:  The 
African  Growth  and  Opportunity  Act 
(Title  1  of  the  Trade  and  Development 
Act  of  2000,  Pub,  L,  No.  106-200) 
(AGQA)  provides  trade  benefits  to  the 
countries  of  sub-Saharan  .Africa  to 
promote  increased  trade  and  investment 
between  the  United  States  and  sub- 
Saharan  .Africa  and  economic 
development  in  the  region. 

In  Proclamation  7657  (March  28, 
2003).  the  President  designated  the 
Democratic  Republic  of  Congo  as  an 
"eligible  sub-Saharan  African  country" 
pursuant  to  section  104  of  the  AGOA 
(19  U.S.C.  3703),  and  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section 
506A(a)(l)  of  the  Trade  Act  of  1974,  as 
amended  (the  '1974  Act")  (19  U.S.C. 
2466a(a)(l))  to  designate  DROC  as  a 
"beneficiary  sub-Saharan  African 
country"  eligible  to  receive  the  trade 
benefits  of  the  AGOA  for  articles  other 
than  textiles  and  apparel.  The  President 
directed  the  USTR  to  announce  any 
such  exercise  of  authority  in  the  Federal 
Register, 

The  President  also  proclaimed  that,  if 
it  is  designated  as  a  beneficiary  sub- 
Saharan  African  country,  DROC  would 
be  a  lesser  developed  beneficiary 
countrv  for  purposes  of  section 
1 12(b)(3)(B)  of  the  AGOA  (19  U.S.C. 
3721(b)(3)(B)),  Lastly,  the  President 
decided  to  authorize  the  USTR.  with 
respect  to  any  designation  of  DROC  as 
a  beneficiary  sub-Saharan  African 
country,  to  exercise  the  authority 
provided  to  the  President  under  section 
604  of  the  1974  Act  (19  U.S.C.  2483)  to 
embody  modifications  and  technical  or 
conforming  changes  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS). 

Based  on  progress  DROC  has  made  in 
stabilizing  its  political  situation,  I  have 
determined  that  DROC  meets  the 
eligibility  criteria  set  forth  in  .section 
506A(a)(l)  of  the  1974  .Act  and  have 
decided,  as  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  to 


designate  DROC  as  a  beneficiary  sub- 
Saharan  African  country-  for  purposes  of 
receiving  the  trade  benefits  of  the  AGOA 
for  articles  other  than  textiles  and 
apparel.  In  order  to  reflect  this 
designation  in  the  HTS,  general  note 
16(a)  to  the  HTS  is  modified  by 
inserting  in  alphabetical  sequence  in  the 
list  of  beneficiar\'  sub-Saharan  African 
countries  "Democratic  Republic  of 
Congo."  This  modification  to  the  HTS  is 
effective  with  respect  to  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  DROC  is  also  a 
lesser  developed  beneficiarv  sub- 
Saharan  African  country  for  purposes  of 
section  112(b)(3)  of  the  AGOA.  DROC 
may  now  begin  the  process  to  become 
eligible  for  the  trade  benefits  of  the 
AGOA  for  textile  and  apparel  articles. 

Robert  B.  Zoeilick. 

United  States  Trade  Representative. 

|FR  Doc.  03-27398  Filed  10-30-03;  8:45  ami 

BILLING  CODE  3190-W3-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment  With 
Respect  to  the  Annual  National  Trade 
Estimate  Report  on  Foreign  Trade 
Barriers 

agency:  Office  of  the  United  States 
Tr.ide  Representative. 
ACTION:  Notice. 

summary:  Pursuant  to  section  303  of  the 
Trade  and  Tariff  Act  of  1984,  as 
amended,  USTR  is  required  to  publish 
annually  the  National  Trade  Estimate 
Report  on  Foreign  Trade  Barriers  (NTE). 
With  this  notice,  the  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting 
interested  parties  to  assist  it  in 
identifying  significant  barriers  to  U.S. 
exports  of  goods,  services  and  overseas 
direct  investment  for  inclusion  in  the 
NTE,  Particularly  important  are 
impediments  materially  affecting  the 
actual  and  potential  financial 
performance  of  an  industry  sector.  The 
TPSC  invites  written  comments  that 
provide  views  relevant  to  the  issues  to 
be  examined  in  preparing  the  NTE.  In 
order  to  ensure  the  most  timely 
processing  of  submissions,  the 
Department  of  Commerce  will  receive 
comments  in  response  to  this  Notice. 
DATES:  Public  comments  are  due  not 
later  than  Friday.  December  12,  2003. 
This  deadline  is  firm.  No  submissions 
will  be  accepted  after  December  12. 
ADDRESSES:  Paper  submissions:  NTE 
Ciumnients,  Office  of  Trade  and 


Economic  Analysis,  Room  H-2815,  U.S. 
Department  of  Commerce,  Washington. 
DC.  20230. 

Submissions  by  elecU-onic  mail: 
ntecommen  ts@ita .  doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Procedural  questions  about  transmitting 
comments  or  viewing  public 
submissions  should  be  directed  to  Ms. 
Marva  Thompson.  (202)  482-2185,  or 
Mr,  Howard  Schreier,  (202)  482-4180, 
U.S.  Department  of  Commerce. 
Questions  regarding  the  report  or  its 
subject  matter  should  be  directed  to  Ms. 
Gloria  Blue,  Office  of  Policy 
Coordination,  Office  of  the  United 
States  Trade  Representative  (202)  395- 
3475, 

SUPPLEMENTARY  INFORMATION:  Last  year's 
report  max  ije  (uund  un  USTR's  Internet 
Home  Page  (http://wi\'w. ustr.gov)  under 
the  section  on  Reports.  In  order  to 
ensure  compliance  with  the  statutory 
mandate  for  reporting  foreign  trade 
barriers  that  are  significant,  we  will 
focus  particularly  on  those  restrictions 
where  there  has  been  active  private 
sector  interest. 

The  information  submitted  should 
relate  to  one  or  more  of  the  following 
ten  categories  of  foreign  trade  barriers: 

(1)  import  policies  (e.g.,  tariffs  and 
other  import  charges,  quantitative 
restrictions,  import  licensing,  and 
customs  barriers): 

(2)  standards,  testing,  labeling,  and 
certification  (including  unnecessarily 
restrictive  application  of  phytosanitar\' 
standards,  refusal  to  accept  U.S. 
manufacturers'  self-certification  of 
conformance  to  foreign  product 
standards,  and  environmental 
restrictions); 

(3)  government  procurement  (e.g., 
"buy  national"  policies  and  closed 
bidding); 

(4)  export  subsidies  (e.g..  export 
financing  on  preferential  terms  and 
agricultural  export  subsidies  that 
displace  U.S.  exports  in  third  country 
markets): 

(5)  lack  of  intellectual  property 
protection  (e.g..  inadequate  patent, 
copyright,  and  trademark  regimes); 

(6)  ser\'ices  barriers  (e.g..  limits  on  the 
range  of  financial  services  offered  by 
foreign  financial  institutions,  regulation 
of  international  data  Hows,  restrictions 
on  the  use  of  data  processing,  quotas  on 
imports  of  foreign  films,  and  barriers  to 
the  provision  of  services  by 
(Professionals  (e.g..  lawyers,  doctors, 
accountants,  engineers,  nurses,  etc); 

(7)  investment  barriers  (e.g., 
limitations  on  foreign  equity 
participation  and  on  access  to  foreign 
government-funded  R&D  consortia,  local 
content,  technology  transfer  and  export 
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performance  requirements,  and 
restrictions  on  repatriation  of  earnings, 
capital,  fees  and  rovaltiesj; 

(8)  anticompetitive  practices  with 
trade  effects  tolerated  bv  foreign 
governments  (including  aoticompetitve 
activities  of  both  state-owned  and 
pri\ate  firms  that  apply  to  services  or  to 
goods  and  that  restrict  the  sale  of  U.S. 
products  to  anv  firm,  not  just  to  foreign 
firms  that  perpetuate  the  practices): 

(9)  trade  restrictions  affecting 
electronic  commerce  [e.g..  tariff  and 
n(m-tariff  measures,  burdensome  and 
discriminatory  regulations  and 
standards,  and  discriminatory  taxation): 
and 

(10)  other  barriers  (i.e..  barriers  that 
encompass  more  than  one  category,  e.g, 
bribery  and  corruption,  or  that  affect  a 
single  sector). 

As  in  the  case  of  last  year's  NTE.  we 
are  asking  that  particular  emphasis  be 
placed  on  any  practices  that  may  violate 
U.S.  trade  agreements.  We  are  also 
interested  in  receiving  anv  new  or 
updated  information  pertinent  to  the 
barriers  covered  in  last  year's  report  as 
well  as  new  information.  Please  note 
that  the  information  not  used  in  the 
NTE  will  be  maintained  for  use  in  future 
negotiations. 

It  is  most  important  that  vour 
submission  contain  estimates  of  the 
potential  increase  in  exports  that  would 
result  from  the  removal  of  the  barrier,  as 
well  as  a  clear  discussion  of  the 
method(s)  by  which  the  estimates  were 
computed.  Estimates  should  fall  within 
the  following  value  ranges:  Less  than  S5 
million;  S5  to  ,S2.t  million;  S2.T  million 
to  SSO  million;  S50  million  to  SlOO 
million:  SlOO  million  to  S500  million;  or 
over  S.tOO  million.  Such  assessments 
enhance  USTR's  ability  to  conduct 
meaningful  comparative  analyses  of  a 
barrier  s  effect  over  a  range  of 
industries. 

Please  note  that  interested  parties 
discussing  barriers  in  more  than  one 
country  should  provide  a  separate 
submission  [i.e..  one  that  is  self- 
contained)  for  each  country. 

Written  CnmiTients:  In  order  to  ensure 
the  most  timely  receipt  and 


consideration  of  comments  submitted  in 
response  to  this  notice,  the  following 
guidelines  and  special  procedures  have 
been  established: 

(1)  All  comments  will  be  received  at 
the  U.S.  Department  of  Commerce  rather 
than  the  Office  of  the  United  States 
Trade  Representative; 

(2)  The  Department  of  Commerce  has 
arranged  to  accept  non-confidential, 
public  submissions  by  electronic  mail 
(e-mail).  An  automatic  reply  confirming 
receipt  of  e-mail  submissions  will  be 
sent.  E-mail  submissions  in  Microsoft 
Word  or  Corel  WordPerfect  are 
preferred.  If  a  word  processing 
application  other  than  those  two  is 
used,  please  advise  us  in  your 
submission  of  the  specific  application 
used; 

(3)  In  order  to  facilitate  prompt 
processing  of  submissions,  the 
Department  of  Commerce  strongly  urges 
and  prefers  e-mail  submission  of  non- 
confidential, public  comments; 

(4)  To  ensure  security,  submissions 
containing  business  confidential 
information  should  not  be  sent  by  e- 
mail,  but  via  the  U.S.  Postal  Service  or 
commercial  express  delivery  (see 
paragraph  6  and  7  below  for  special 
requirements  applying  to  such 
submissions).  If  a  submission  contains 
business  confidential  information,  a 
non-confidential  public  version  must 
also  be  submitted  along  with  the 
business  confidential  version. 

(5)  Business-confidential  submissions 
must  be  acx:ompanied  by  a  justification 
as  to  why  the  information  contained  in 
the  submission  should  be  treated 
confidentially.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  'Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  each  page,  "public  version"  or 
"non-confidentiar. 

(6)  When  comments  are  submitted 
using  the  U.S.  Postal  Service  or 
commercial  couriers,  it  is  strongly 


recommended  that  submitters  notifv'  the 
Department  of  Commerce  bv  e-mail 
(nfeconinjenfs@ifa.doc.gov)  as  to  the 
date  of  transmittal  and  method  of 
delivery  (U.S.  Postal  Service  or  name  of 
courier  company). 

(7)  All  submissions  must  be  in 
English  and  should  conform  to  the 
information  requirements  of  15  CFR 
2003.  If  submissions  are  made  via  U.S. 
Postal  Service  or  commercial  express 
delivery,  the  submission  should  be 
accompanied  by  a  computer  disk 
containing  a  machine-readable  version. 
The  disk  should  have  a  label  identifying 
the  software  used,  the  submitter  and  the 
title  of  the  submission.  In  addition. 
business  confidential  and  public  or  non- 
confidential submissions  should  be 
submitted  on  separate  disks  which  are 
clearly  marked  "business  confidential" 
or  "non-confidential",  as  appropriate. 

Submissions  must  be  received  at  the 
Department  of  Commerce  no  later  than 
Friday.  December  12.  2003. 

After  the  filing  deadline,  written 
comments  submitted  in  connection  with 
this  request,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6.  will  be 
available  for  review  on  the  web  at: 
h tip  -.//web. ita . doc.gov/otea/ 
ntecomments.nsf.  Arrangements  can 
also  be  made  to  view  these  non- 
proprietary public  comments  in  the 
Foreign  Trade  Reference  Room  (Room 
2233)  in  the  U.S.  Department  of 
Commerce.  The  Department  of 
Commerce  is  located  at  14th  St.  and 
Constitution  Ave..  NW  in  Washington. 
DC.  Customary  hours  of  operation  for 
the  Foreign  Trade  Reference  Room  are 
from  9  am  to  4  pm.  Monday  through 
Friday.  Call  (202)  482-2185  to  confirm. 
Questions  regarding  the  operation  of  the 
Reference  Room  should  be  directed  to 
Ms.  Marva  Thompson  at  (202)  482- 
2185. 

Carmen  Suro-Bredie. 

Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  03-27496  Filed  10-30-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  ^n  the  issue. 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Intent  to  Grant  an  Exclusive  License 

Correction 

In  notice  document  03-26432 
appearing  on  page  60095  in  the  issue  of 
Tuesday,  October  21.  2003,  make  the 
following  correction: 

( )n  page  60095,  in  the  second  column. 
und^r  SrPPLEME\T.\RY 
INFORM\TION,  m  item  1.  in  the 
second  line.  "6,189.651"  should  read 
"6,189.651  Bl." 

[FR  Doc.  r3-264.32  Filed  10-30-03;  8:45  am] 

BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  303 

Standards  for  Program  Operations 

Correction 

In  rule  document  03-55530  beginning 
on  page  61634  in  the  issue  of 
Wednesday.  October  29,  2003,  make  the 

followinB  correction: 

§303.109     [Corrected] 

On  page  61634,  in  the  first  column,  in 
last  line,  the  phrase  "Secretary'  of  the 
U.S.  Treasury"  is  corrected  to  read 
"fSecretary  of  the  U.S.  Treasurj't ". 

IFR  Doc  C3-55530  Filed  10-30-03;  8:45  am) 
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Fsie  No   SR- 


Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  National 
Association  of  Securities  Dealers.  Inc. 
Relating  to  Amendments  to  its 
Recently  Adopted  Rules  Regarding 
Shareholder  Approval  for  Stock  Option 
or  Purchase  Plans  or  Other  Equity 
Compensation  Arrangements 

Correction 

In  notice  document  03-27137 
beginning  on  page  61532  in  the  issue  of 
Tuesday.  October  28.  2003,  make  the 
following  corrections: 

On  page  61532,  in  the  second  column, 
in  paragraph  (iv),  the  sentence 
beginning  eight  lines  from  the  bottom 
should  read:  "  Promptly  following  an 
issuance  of  any  employment 
inducement  grant  in  reliance  on  this 
exception,  a  company  must  disclose  in 
a  press  release  the  material  terms  of  the 
grant,  including  the  recipient(s)  of  the 
grant  and  the  number  of  shares 
involved." 

On  page  61532,  in  the  second  column, 
in  the  document  file  line,  "C3"  should 
read  "03". 

(FR  Doc.  C3-27137  Filed  10-30-0>,  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  247 
RIN  0584-AC84 

Commodity  Supplemental  Food 
Program — Plain  Language.  Program 
Accountability,  and  Program  Flexibility 

AGENCY:  Food  and  Nutrition  Service, 

U.SDA, 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 

rewrite  the  regulations  for  the 
Commodity  Supplemental  Food 
Program  in  "plain  language"  to  help 
program  operators  and  the  general 
public  better  understand  program 
requirements.  It  would  also  reduce  the 
time  and  paperwork  burden  for  State 
and  l(K;al  agencies,  increase  their 
flexibility  in  program  operations,  and 
strengthen  program  accountability. 
Other  changes  would  be  made  to 
incorporate  legislative  provisions  and 
improve  program  service  and  caseload 
management.  The  effect  of  this  rule  will 
be  to  make  the  Commoditv 
Supplemental  Food  Program  easier  to 
understand  and  administer,  and  more 
effective  and  efficient  in  providing 
benefits  to  eligible  persons 
DATES:  Please  send  your  comments  to 
reach  us  on  or  before  December  30. 
200.'3.  Comments  received  after  the 
above  date  will  not  be  considered  in 
developing  the  final  rule. 
ADDRESSES:  You  can  mail  or  hand- 
deliver  comments  to  Lillie  F,  Ragan, 
Assistant  Branch  Chief.  Household 
Programs  Branch.  Food  Distribution 
Division.  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture.  Room 
.500.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302-1594. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  F,  Ragan  at  the  above  address  or 
telephone  (703)  305-2662.  A  regulator\' 
impact  analysis  has  been  prepared  for 
this  rule.  You  may  request  a  copy  of  the 
analysis  by  contacting  us  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 

I,  Pubiii  Comment  Procedures 

II,  Procedural  Matters 

III   Bai  kground  and  Discussion  of  the 

Proposed  Rule 

I.  Public  Comment  Procedures 

Your  written  comments  on  this 
proposed  rule  should  be  specific, 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  vour 
reasons  for  any  change  recommended. 
Where  possible,  you  should  reference 


the  specific  section  or  paragraph  of  the 
proposal  you  are  addressing.  Comments 
received  after  the  close  of  the  comment 
period  (see  DATES)  will  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

The  comments,  including  names, 
street  addresses,  and  other  contact 
information  of  commenters,  will  be 
available  for  public  review  at  the  Food 
and  Nutrition  Service,  Room  500,  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.).  Jvlondays  through  Fridays, 
except  FedjBral  holidays. 

IL  Procedural  Matters 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  regulations  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  make  it 
more  or  less  clear? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
preamble  section  entitled  "Background 
and  Discussion  of  the  Proposed  Rule" 
helpful  in  understanding  the  rule?  How 
could  this  description  be  more  helpful? 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Prior  to  drafting  this 
proposed  rule,  we  received  input  from 
State  and  local  agencies  at  various 
times.  Since  the  Commodity 
Supplemental  Food  Program  (CSFP)  is  a 
State-administered,  federally  funded 
program,  our  regional  offices  have 
informal  and  formal  discussions  with 
State  and  local  officials  on  an  ongoing 
basis  regarding  program  implementation 
and  performance.  Additionally,  Food 
and  Nutrition  Service  (FNS) 
Headquarters  and  regional  office  staff 
receive  input  from  State  and  local 


program  staff  at  the  annual  national 
CSFP  conference,  and  at  various  other 
meetings  throughout  the  year.  These 
contacts  allow  State  and  local  agencies 
to  provide  feedback  that  forms  the  basis 
for  proposals  to  amend  program 
regulations.  We  will  review  all 
comments  provided  during  the  60-day 
comment  period  following  the 
publication  of  this  rule  and  will  develop 
the  final  rule  after  duo  consideration  of 
the  concerns  expressed  in  the 
comments. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.^).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
FNS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  mav 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  nt^eded  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulator\' 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatorv 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  SlOO  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMR,\. 

Executive  Order  12372 

The  program  addressed  in  this  action 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  10.565.  and 
is  subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  Subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114.  June 
24.  1983.  and  49  FR  22676,  May  31. 
1984). 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  ihe 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  The  Under  Secretary  of 
Food,  Nutrition,  and  Consumer 
Services,  Eric  M.  Bost,  has  certified  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entities.  While  program  partiripants  and 
State  agencies  and  Indian  Tribal 
Organizations  that  administer  the 
programs  will  be  affected  bv  this 
rulemaking,  the  economic  effect  will  not 
be  significant. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
lustice  Reform.  The  rule  is  intended  to 
have  preempti\e  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  m  which  would  otherwise 
impede  its  full  implem(>ntation.  This 
rule  is  not  intended  to  have  retroactive 
effect.  Prior  to  an\'  judicial  action 
challenging  the  application  of  CSFP 
rules,  exhaustion  of  administrative 
remedies,  as  set  out  in  7  CFR  247.33, 
would  be  required. 

Regulator}  Impart  Analysis 

The  regulatory  amendments  proposed 
in  this  rule  will  benefit  State  and  local 
agencies  by  reducing  the  paperwork 
burden  and  increasing  flexibility  in 
program  administration.  Some  of  the 
changes  will  affect  program  eligibilitv. 
such  as  the  establishment  of  income 
eligibility  guidelines,  the  consideration 
of  average  income  over  the  previous 
year,  and  counting  the  pregnant  woman 
as  two  in  considering  income  eligibilitv. 
Howe\'er.  these  changes  are  not 
expected  to  result  in  appreciable 
changes  in  program  participation  or 
increase  program  costs. 

Other  changes  will  improve  program 
accountability  by  increasing  the 
penalties  for  program  \iolations  and 
requiring  the  initiation  and  pursuit  of 
claims  against  participants  who 
fraudulently  obtain  program  benefits. 
These  changes,  too.  are  not  expected  to 
result  in  any  appreciable  changes  in 
program  participation  or  costs. 

Papenvork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  199.5  (44  U.S.C.  3507). 
this  proposed  rule  will  contain 
information  collections  that  are  subject 
to  review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB); 
therefore.  FNS  is  submitting  for  public 
comment  the  changes  in  the  information 
collection  burden  that  would  result 
from  adoption  of  the  proposals  in  the 
rule. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quaJitv.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

To  be  considered,  comments  must  be 
postmarked  on  or  before  December  30, 
2003.  Please  send  comments  to  Lillie  F. 
Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture,  Room  500,  3101  Park 
Center  Drive.  Alexandria,  Virginia 
22302-1594.  and  to  Lauren  Wittenberg, 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington.  DC  20503.  All  comments 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
proposed  changes  in  the  information 
collection  burden.  All  comments  will 
become  a  matter  of  public  record.  For 
further  information,  or  for  copies  of  the 
information  collections  discussed 
below,  please  contact  Ms.  Ragan  at  the 
above  address  or  telephone  (703)  305- 
2662. 

Title:  Food  Distribution  Forms  (This 
information  collection  burden 
consolidates  the  repxirting  and 
recordkeeping  requirements  for  7  CFR 
parts  240,  247,  250,  251,  252,  253,  and 
254). 

OMB  Number:  0584-0293. 

Expiration  Date:  October  31,  2006. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  This  proposed  rule  would 
affect  only  reporting  and  recordkeeping 
requirements  under  7  CFR  part  247.  The 
reporting  burden  for  this  part  would  be 
reduced  from  350,812  hours  to  262.983 
hours.  The  recordkeeping  burden  for 
this  part  would  increase  from  84  hours 
to  124  hours.  The  total  information 
collection  burden  for  OMB  Number 
0584-0293  would  be  reduced  from 
1.154,152  hours  to  1,066,363  hours. 
Below,  we  describe  all  proposed 
changes  under  the  sections  proposed  in 
this  rule. 

Section  247.4.  Agreements. 
Agreement  requirements,  currently 
under  §§  247.3  and  247.6,  would  be 
moved  to  the  proposed  §§  247.4.  We 
propose  to  make  the  Federal-State 
agreement  [lormanent.  instead  of 
annual,  with  amendments  submitted  as 
needed.  The  information  collection 
burden  for  Federal/State  agreements  for 


all  food  distribution  and  child  nutrition 
programs  is  contained  in  a  separate 
information  collection — OMB  Number 
0584-0067.  The  proposal  to  make  the 
Federal-State  agreement  for  the  CSFP 
permanent  would  require  no  change  in 
the  information  collection  burden,  as 
this  change  was  effected  (erroneously, 
in  the  case  of  CSFP)  when  the 
agreement  for  other  food  distribution 
programs  was  made  permanent  in  1997. 
We  propose  to  reduce  the  required 
elements  for  State  agreements  with  local 
agencies,  and  for  local  agency 
agreements  with  other  agencies.  We 
estimate  that  these  agreements  would 
take  2  hours  to  complete,  instead  of  the 
present  8  hours.  We  also  propose  to 
clarif}'  that  the  duration  of  agreements 
between  State  and  local  agencies  is 
determined  by  the  State  agency,  and  the 
duration  of  agreements  between  local 
agencies  and  other  agencies  is 
determined  by  the  local  agency.  We 
estimate  that  50  agreements  between 
State  and  local  agencies,  and  between 
local  agencies  and  other  agencies. 
would  be  completed  each  year.  The  total 
burden  for  completion  of  State  and  local 
agency  agreements  would  be  reduced 
from  480  to  100  hours 

Section  247.6,  State  Plan.  State  Plan 
requirements,  currently  under  §  247.5, 
would  be  moved  to  the  proposed 
§  247.6.  We  propose  to  make  the  State 
Plan  permanent,  with  amendments 
submitted  as  needed,  instead  of  annual. 
We  also  propose  to  remove  several 
elements  that  are  currently  required  to 
be  included  in  the  State  Plan.  We 
estimate  that,  on  average,  one  State 
agency  per  year  would  submit  a  State 
Plan,  which  would  require  50  hours  to 
develop,  instead  of  the  current  100 
hours.  Thus,  the  total  burden  for  State 
Plan  submissions  will  be  50  hours. 
Since  participating  State  agencies  must 
submit  amendments  to  request 
additional  caseload  for  the  following 
year,  and  to  make  any  other  changes  in 
the  Plan,  we  estimate  that  all  35  State 
agencies  projected  to  be  participating  in 
fiscal  year  2004  will  submit  an 
amendment  to  the  Plan  each  year.  We 
estimate  that  the  submission  of  an 
amendment  will  require  about  5  hours 
on  average.  Thus,  the  total  burden  for 
the  submission  of  amendments  to  the 
State  Plan  would  be  175  hours.  The  total 
information  collection  burden  for 
development  and  submission  of  the 
State  Plan  and  amendments  would  be 
reduced  from  2.000  to  225  hours. 

Section  247.8,  Individuals  applying  to 
participate  in  CSFP,  and  §  247.16, 
Certification  period.  The  application 
process  for  individuals  applying  to 
participate  in  CSFP.  which  is  currently 
under  §  247.7.  would  be  moved  to  the 


62166 


Federal  Register/ Vol.  68,  No.  211 /Friday,  October  31,  2003 / Proposed  Rules 


proposed  §  247.8.  The  certification 
period  requirements,  which  are  also 
currently  under  §  247.7.  would  be 
moved  to  the  proposed  §  247.16.  In  this 
rule,  we  propose  to  allow  State  and 
local  agencies  to  extend  the  certification 
of  elderly  participants  for  additional  si.x- 
month  periods  without  a  formal  review 
of  eligibility.  Local  agencies  would  have 
to  confirm  the  elderlv  participant's 
address  and  continued  interest  in 
receiving  CSFP  benefits.  This  change 
would  reduce  the  time  required  for 
recertification,  or  contact  with,  elderly 
participants  from  .30  minutes  to  15 
minutes  (0.25  hrs.).  The  burden  for  the 
twice-annual  recertification  of  the 
approximately  381.000  elderly 
individuals  projected  to  be  participating 
in  fiscal  year  2004  would  be  190.500 
hours.  The  time  required  fur 
recertification  of  women,  infants,  and 
children  would  remain  the  same  (0.50 
hrs.).  The  burden  for  the  twice-annual 
recertification  of  the  66.000  women, 
infants,  and  children  projected  to  be 
participating  in  fiscal  year  2004  would 
be  66.000  hours.  The  total  burden  for 
applications  and  recertifications  would 
be  reduced  from  342.000  hours  to 
256.500  hours.  We  propose  to  remove 
the  current  requirement  that  the  local 
agency  provide  a  verification  of 
certification  iorm  to  participants  moving 


to  another  location.  This  would  remove 
the  information  collection  burden  of  110 
hours  for  this  activity. 

Section  247.23,  State  provision  of 
administrative  funds  to  local  agencies. 
The  requirement  that  State  agencies 
request  approval  to  retain 
administrative  funds  above  a  specific 
limit,  which  is  currently  under  §247.11, 
would  be  moved  to  the  proposed 
§  247.23.  We  propo.se  to  allow  all  State 
agencies,  regardless  of  whether  they  are 
involved  in  storage  of  commodities,  to 
request  approval  to  retain  more  funds. 
We  do  not  believe,  however,  that  this 
will  result  in  an  increase  in  the  present 
information  collection  burden  for  this 
requirement. 

Section  247.30.  Claims.  Under  the 
proposed  §  247.30,  we  propose  to 
require  that  the  State  or  local  agency 
pursue  a  claim  against  a  participant  to 
recover  the  value  of  benefits  improperly 
received  or  used  if  it  determines  that  the 
participant,  or  the  parent  or  caretaker  of 
the  participant,  received  or  used  the 
commodities  through  fraud.  The  State 
agency  would  have  to  maintain  all 
records  regarding  claims  actions  taken 
against  participants.  Since  7  CFR  part 
247  and  7  CFR  part  250  do  not  currently 
address  specific  criteria  relative  to  the 
establishment  and  pursuit  of  claims 
against  participants,  there  is  currently 
no  recordkeeping  burden  regarding  such 


claims.  We  estimate  that  State  and  local 
agencies  would  initiate  a  total  of  500 
claims  actions  against  participants  each 
year.  The  recordkeeping  burden  would 
be  5  minutes  (0.08  hrs.)  for  each  claims 
action.  The  total  recordkeeping  burden 
for  claims  would  be  40  hours. 

Section  247.34,  Management 
evaluation  system.  The  requirement  that 
State  agencies  perform  management 
evaluations  of  local  agencies,  which  is 
currently  under  §  247.21 ,  would  be 
moved  to  the  proposed  §  247.34.  We 
propose  to  reduce  the  requirement  for 
State  agency  on-site  reviews  of  local 
agencies  from  annual  to  everv  two  vears. 
Thus,  of  the  103  local  agencies  currently 
participating,  52  would  have  to  be 
reviewed  each  year.  The  total  burden  for 
management  evaluations  would  be 
reduced  from  480  hours  to  416  hours. 

Respondents:  State.  Local,  or  Tribal 
Government:  program,  participants; 
business  or  other  for  profit;  nonprofit 
institutions;  Federal  government. 

Total  Annual  Responses:  Current: 
917,758;  Proposed:  1,126,931. 

Estimate  of  Burden:  Current: 
1,154,152;  Proposed:  1.066.363. 

The  proposed  changes  in  information 
collection  burden  for  the  reporting  and 
recordkeeping  requirements  described 
above  are  included  in  the  following 
table. 


Reporting 

Section  247  4     State;locai  agreements. 

Present  

Proposed  

Section  247  6     State  Plan/State  Plan  amendments: 
State  Plan 

Present  

Proposed .' 

State  Plan  amendments; 

Present  

Proposed  , 

Sections  247  8  247 '6    Applications/RecertJtications; 

Present        „ 

Proposed     

Verification  of  cerlificatlon  form: 

Present         

Proposed      

Section  247  34 
Presen! 
Proposed 


Management  reviews; 


Recordkeeping 

Section  247  30     Records  of  participant  claims. 


Piesent 
Proposed 
Total 


Present 
Proposed 


Annual 
responses 


Hours  per 
response 


Total  hours 


^ 

60 

8 

480 

50 

2 

100 

20 

100 

2.000 

1 

50 

50 

Included  above  under  State  Plan 


35 

684  000 
894,000 

1,325 
0 

60 
52 


0 
500 

917,758 
1,126,931 


0  50 
0.29 

008 

0 

8 
8 


0 
0  08 


175 

342.000 
256,500 

110 
0 

480 
416 


0 
40 
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III.  Background  and  Discussion  of  the 
Proposed  Rule 

This  rule  prcjposus  to  rewrite  7  CFR 
part  247  in  "plain  language."  The 
proposed  plain  language  format 
includes  a  question-and-ansvver 
structure  under  each  section,  and 
removal  i)f  the  legalistic  style  that  is 
currently  reflected  in  the  regulations. 
We  have  increased  the  number  of 
sections  to  ensure  that  each  section 
addres.ses  only  one  specific  program 
area.  Nevertheless,  some  current 
sections  have  been  consolidated  or 
deleted.  This  rule  also  proposes  to 
amend  provisions  of  this  part  to 
accomplish  several  objectives, 
including: 

(1)  A  reduction  of  the  paperwork 
burden  for  State  and  local  agencies, 
including  making  the  Federal/State 
agreement  and  State  Plan  permanent, 
with  amendments  submitted  as 
necessary; 

(2)  An  increase  in  the  flexibility  of 
program  operators  in  providing  benefits 
to  eligible  population  groups,  including 
changes  in  the  recertification  of  elderly 
participants: 

(3)  An  increase  in  program 
accountability,  including  the 
requirement  that  State  and  local 
agencies  initiate  claims  against  program 
participants  who  improperly  obtain 
benefits  as  a  result  of  intentional 
misrepresentation; 

(4)  Improvements  in  program  service 
by  requiring  that,  for  a  pregnant  woman. 
each  embr\'o  or  fetus  in  utero  be 
counted  as  a  household  member  in 
determining  if  the  household  meets  the 
income  eligibility  standards;  and, 

(5)  Incorporation  of  current  legislative 
provisions. 

In  the  following  paragraphs,  we 
describe  each  section  of  the  proposed 
new  7  CFR  part  247.  including  an 
explanation  of  any  changes  in  content  or 
format. 

Definitions,  Section  247.1 

In  this  proposed  section,  we  propose 
to  include  definitions  relevant  to  CSFP. 
which  are  currently  included  under 
§  247.2.  We  propose  to  remove  the 
definitions  of  administrative  costs,  A- 
90.  A-102,  A-llQ.  categorical 
ineligibility,  FMC  74—4,  homebound 
elderly  persons,  participants, 
participation,  pregnant  women, 
program.  Secretary,  SFPD,  and 
supplemental  foods.  The  meaning  of 
homebound  elderly  persons, 
participants,  participation,  pregnant 
women,  and  program  is  obvious  to  any 
reader.  SFPD  is  the  FNS  division  that 
formerly  administered  CSFP.  Instead  of 
the  term  categorical  ineligibility,  we 


propose  to  refer  instead  to  ineligible 
population  groups.  Wherever  we  refer  to 
administrative  costs,  its  meaning  is 
clear.  The  numbered  circulars  are  all 
obsolete,  and  have  been  replaced  by 
other  circulars  or  incorporated  into 
Federal  regulations,  as  cited  in 
regulatory  text.  Wherever  "the 
Secretary",  or  "supplemental  foods", 
appears  in  current  regulations  we 
propose  to  refer  instead  to  "the 
Department",  and  to  "commodities", 
respectively. 

The  seven  definitions  that  we  propose 
to  add  include  certification  period, 
commodities,  CSFP,  7  CFR  part  250.  7 
CFR  part  3016,  7  CFR  part  3019.  and  7 
CFR  part  3052.  A  definition  of 
certification  period  makes  clear  the  time 
span  of  program  eligibility  before  a 
review  of  eligibility  is  required. 
Definitions  of  commodities  and  CSFP 
simply  ensure  that  readers  are  aware  of 
the  purpose  of  the  foods  distributed  in 
the  program  and  the  program  acronym. 
7  CFR  part  250  contains  the  regulations 
for  donation  of  foods  in  USDA  food 
distribution  programs.  7  CFR  parts  3016 
and  3019  are  the  DepartmentaJ 
regulations  for  grants  and  cooperative 
agreements  with  State,  local,  and  Indian 
tribal  governments,  and  with  nonprofit 
organizations,  respectively.  7  CFR  part 
3052  is  the  Departmental  regulation  for 
audits  of  States,  local  governments,  and 
nonprofit  organizations.  All  of  these 
regulations  are  referred  to  in  this 
proposed  part,  and  their  inclusion  in  the 
definitions  would  help  to  ensure  that 
readers  understand  their  applicabilitv  to 
CSFP. 

The  definitions  that  we  propose  to 
revise  include  caseload,  caseload  cycle, 
certification,  distributing  agency,  dual 
participation,  elderiy  persons,  fiscal 
year,  local  agency,  nonprofit  agency, 
postpartum  women.  State  agency,  and 
State  agency  plan  of  program  operation 
and  administration.  Current!)',  the 
caseload  cycle  begins  on  December  1  or 

30  days  after  enactment  of 
appropriations  legislation  for  the  full 
fiscal  year,  and  extends  through 
November  30.  We  propose  to  establish 
Ianuar\'  1  through  December  31  as  the 
caseload  cycle.  This  would  ensure  that 
the  caseload  cycle  extends  for  a  12- 
month  period  even  in  the  event  of  late 
passage  of  appropriations  legislation. 
However,  if  enactment  of  a  full  year's 
appropriation  has  been  delayed,  it  may 
be  necessarv'  to  assign  caseload  on  a 
tentative  basis  to  reflect  the  amount  of 
funds  available  to  support  the  program 
under  a  Continuing  Resolution(s).  The 
revised  definition  of  caseload 
establishes  January  1  through  December 

31  as  the  caseload  cycle,  and  includes 
reference  to  the  caseload  cycle  rather 


than  the  present  reference  to  service 
over  a  "specified  period  of  time". 

We  propose  to  define  nonprofit 
agencies  as  private  agencies  or 
organizations  that  have  tax-exempt 
status  under  26  U.S.C.  501  of  the 
Internal  Revenue  Code  (IRC),  or  that 
have  applied  for  tax-exempt  status  with 
the  Internal  Revenue  Service  (IRS).  A 
discussion  of  the  eligibility  of  nonprofit 
agencies  for  participation  in  CSFP. 
including  the  needed  tax-exempt  status, 
is  contained  under  the  proposed  §  247.7. 

We  propose  to  delete  the  definition  of 
distributing  agency  and  to  refer  instead 
to  the  subdistributing  agency,  so  that 
definitions  of  distributing  agency  and 
subdistributing  agency  will  be 
consistent  with  corresponding 
provisions  in  7  CFR  part  250.  We 
propose  to  define  subdistributing 
agency  as  an  agency  that  has  entered 
into  an  agreement  with  the  State  agency 
to  perform  functions  that  would 
otherwise  be  performed  by  the  State, 
such  as  entering  into  agreements  with 
eligible  recipient  agencies  under  which 
commodities  are  made  available, 
ordering  commodities  and/or  making 
arrangements  for  the  storage  and 
delivery  of  such  commodities  on  behalf 
of  eligible  recipient  agencies.  As  in  7 
CFR  part  250.  the  definition  of 
subdistributing  agency  does  not  include 
an  agency  that  is  only  responsible  for 
providing  warehousing  space  or  making 
deliveries  to  specified  agencies.  We  also 
propose  to  remove  the  requirement  that 
a  distributing  agency  (i.e.. 
subdistributing  agency  under  this 
proposed  rule)  sign  an  agreement  with 
the  Department  as  well  as  with  the  State 
agency.  This  is  described  in  more  detail 
under  Agreements.  Under  this  proposal. 
we  would  also  eliminate  the  description 
of  duties  of  local  agencies  currently 
included  in  the  definition  of  local 
agency,  since  this  information  is  more 
appropriately  included  in  the  regulatory 
text,  and  include  Indian  tribal 
organizations  under  the  definition 
Finallv.  we  propose  to  revise  the 
definitions  of  certification,  dual 
participation,  elderly  persons,  fiscal 
year,  postpartum  women.  State  agency, 
and  State  Plan  for  clarification 
purposes. 

The  Purpose  and  Scope  of  CSFP. 
Section  247.2 

In  this  proposed  section,  we  propose 
to  describe  the  purpose  and  scope  of 
CSFP.  which  are  currently  described 
under  §  247  T    In  paragraph  (a),  we 
propose  to  ask  and  answer  the  question. 
Hovy  does  CSFP  help  participants^  We 
describe,  as  in  current  regulations,  the 
purpose  of  CSFP  as  the  distribution  of 
nutritious  foods,  and  provision  of 
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nutrition  education,  to  low-income 
pregnant,  postpartum,  and  breastfeeding 
women,  infants,  children  ages  1  through 
5,  and  tht  elderly.  We  also  propose  to 
describe  the  monthly  distribution  of 
foods  to  participants  based  on  guide 
rates  established  by  FNS.  and  to  list 
some  of  the  foods  characteristically 
included  in  the  food  packages.  A 
description  of  the  distribution  of  foods 
to  participants  is  (  urn'ntlv  included 
under  §  247.7(c). 

Under  paragraph  (b).  How  many 
persons  muy  he  served  in  CSFP?,  we 
propose  to  provide  basic  information  on 
caseload,  and  the  caseload  cycle,  to  help 
the  reader  understand  the  scope  of  the 
program. 

Administering  Agencies.  Section  247.3 

Currently,  §247.3  describes  the 
responsible  CSFP  administering 
agencies  at  the  Federal.  State,  and  local 
levels,  and  the  requirements  for  the 
State  agency  to  submit  a  State  Plan  and 
enter  into  agreements  with  the 
Department  and  other  agencies.  We 
propose  to  include,  in  this  proposed 
§247.3.  the  description  of  responsible 
administering  agencies  and  the  Federal 
requirements  that  applv  to 
administration  of  CSFP.  We  propose  to 
include  required  agreements  in  the 
proposed  §  247.4  and  State  Plan 
requirements  in  the  proposed  §247.6. 

In  paragraph  (a)  of  this  proposed 
§  247.3.  we  propose  to  include  a 
description  of  the  responsible 
administering  agencies,  and  to  clarifv- 
that  the  State  agency  mav  delegate  to  a 
subdistributing  agency  (e.g.,  another 
State  agency  or  a  nonprofit  organization) 
the  responsibility  for  storage  and 
distribution  of  commodities,  and  other 
program  functions  We  also  propose  to 
include  in  tfiis  paragraph  the  authority 
for  local  agencies  and  subdistributing 
agencies  to  delegate  responsibilitv  for 
specific  program  functions  [e.g.,  food 
distribution  or  storage)  to  another 
agency,  with  the  State  agency's 
approval.  This  authority  is  currently 
included  under  §  247.6(c). 

While  the  State  agency  is  provided  a 
great  deal  of  flexibility  in  administering 
the  program,  and  in  selecting  other 
agencies  to  perform  specific  program 
functions,  the  State  agency  must  itself 
perform  a  few  functions.  Thus,  in 
paragraph  (b)  of  this  proposed  section, 
we  propose  to  make  it  clear  that  the 
State  agency  may  not  delegate  the 
responsibility  for  establishing  eligibility 
requirements  for  which  it  has  options 
(such  as  income  limits  for  women, 
infants,  and  children),  or  for  conducting 
management  reviews  of  local  agencies 
Through  management  reviews.  »he  State 
agency  determines  if  the  program  is 


being  properly  administered,  and  if 
corrective  actions  are  needed. 

In  paragraph  (c)  of  this  proposed 
section,  we  propose  to  include  the 
requirement  that  State,  subdistributing, 
and  local  agencies  administer  the 
program  in  accordance  with  the 
provisions  of  this  part,  and  with  the 
provisions  of  7  CFR  part  250  of  this 
chapter,  except  where  they  are 
inconsistent  with  this  part.  The  current 
references  to  specific  circulars  in  §  247.3 
are  deleted,  since  they  are  all  obsolete. 

Agreements.  Section  247.4 

Currently,  the  requirement  that  State 
agencies  enter  into  an  annual  agreement 
with  the  Department  to  operate  the 
program  is  included  under  §  247.3.  as  is 
the  requirement  that  State  agencies 
enter  into  agreements  with  distributing 
agencies,  llhe  requirement  that  State 
and  local  agencies  enter  into 
agreements,  and  the  required  contents  of 
those  agreCTnents,  are  currently 
included  under  §  247.6.  Also  currently 
under  §  247.6  is  the  requirement  that 
local  agencies  and  other  agencies 
selected  to  perform  specific  program 
functions  sign  an  agreement.  We 
propose  to  include  all  agreement 
requirements  in  this  proposed  §  247.4. 

In  paragraph  (a),  we  propose  to 
include  all  of  the  current  required 
agreements  between  administering 
agencies.  However,  we  propose  to 
remove  the  present  requirement  that,  in 
addition  to  the  agreement  with  the  State 
agency,  the  subdistributing  agency 
(currently  referred  to  as  the  distributing 
agency)  must  also  sign  an  agreement 
with  FNS.  Since  the  State  agency  is 
responsible  for  the  administration  of  the 
program  at  the  State  level,  an  agreement 
between  the  subdistributing  agency  and 
FNS  serves  no  real  purpose.  Also  in  this 
paragraph,  we  propose  to  clarif}-  that  the 
Federal-State  agreement  Utilized  is  Form 
FNS-74. 

Currently,  a  list  of  the  required 
contents  of  agreements  between  State 
and  local  agencies  is  included  under 
§  247.6(b).  Additionally,  under 
§  247.6(c),  the  agreement  between  the 
local  agency  and  another  agency  must 
state  the  program  responsibilities  of  the 
other  agency.  In  paragraph  (b)  of  this 
proposed  section,  we  propose  to  include 
the  required  contents  of  all  agreements, 
with  the  exception  of  the  Federal-State 
agreement  (which  is  a  standard  form). 
We  propose  to  require  that  all 
agreements  contain  the  following: 

(1)  An  assurance  that  each  agency  will 
administer  the  program  in  accordance 
with  the  provisions  of  this  part  and  with 
the  provisions  of  7  CFR  part  250,  unless 
they  are  inconsistent  with  the 
provisions  of  this  part. 


(2)  An  assurance  that  each  agency  will 
maintain  accurate  and  complete  records 
for  a  period  of  three  years  from  the  end 
of  the  fiscal  year  to  which  thev  pertain, 
or,  if  they  are  related  to  unresolved 
claims  actions,  audits,  or  investigations, 
until  those  activities  have  been 
resolved. 

(3)  A  statement  that  each  agency 
receiving  commodities  for  distribution 
is  responsible  for  any  loss  resulting  from 
improper  distribution,  or  improper 
storage,  care,  or  handling  of 
commodities. 

(4)  A  statement  that  each  agency 
receiving  program  funds  is  responsible 
for  any  misuse  of  these  funds. 

(5)  A  description  of  the  specific 
functions  that  the  State,  subdistribu'ing 
or  local  agency  is  delegating  to  another 
agency. 

(6)  A  statement  that  the  agreement 
may  be  terminated  by  either  party  upon 
30  days  written  notice. 

In  paragraph  (c)  of  this  proposed 
§  247.4.  we  propose  to  list  specific 
requirements  for  agreements  between 
State  and  local  agencies,  which  are  in 
addition  to  the  requirements  of 
paragraph  (b)  of  this  section.  We 
propose  to  require  that  the  agreement 
between  State  and  local  agencies 
include: 

(1)  An  assurance  that  the  local  agency 
will  provide  nutrition  education  as 
required  under  7  CFR  part  247. 

(2)  An  assurance  that  the  local  agency 
will  provide  information  to  participants 
on  the  importance  of  health  care  and  on 
other  health,  nutrition,  and  public 
assistance  programs,  and  make  referrals 
as  appropriate,  as  required  under  7  CFR 
part  247. 

(3)  An  assurance  that  the  local  agency 
will  distribute  commodities  in 
accordance  with  7  CFR  part  247,  and 
with  the  approved  food  package  guide 
rate. 

(4)  An  assurance  that  the  local  agency' 
will  take  steps  to  prevent  and  detect 
dual  participation. 

(5)  The  names  and  addresses  of  all 
certification,  distribution,  and  storage 
sites  under  the  jurisdiction  of  the  local 
agency. 

In  paragraph  (d),  we  propose  to 
describe  the  duration  of  all  required 
agreements.  We  propose  to  make  the 
Federal-State  agreement  permanent,  and 
amended  at  the  initiation  of  State 
agencies  or  at  the  request  Of  FNS, 
instead  of  annual.  All  amendments  must 
be  approved  by  FNS.  We  also  propose 
to  clarif>-  that  the  duration  of 
agreements  between  the  State  agency 
and  local  or  subdistributing  agencies  is 
established  by  the  State  agency. 
Similarly,  we  propose  to  clarify  that  the 
State  agency  may  establish,  or  permit 
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the  local  or  subdistributing  agency  to 
establish,  the  duration  of  agreements 
between  ihe  local  or  subdistributing 
agency  and  other  agencies.  Current 
regulations  do  not  address  the  duration 
of  these  agreements. 

State  and  Local  Agency  Responsibilities, 
Section  247.5 

Proposed  §  247.5  includes  an  outline 
of  the  major  responsibilities  of  State  and 
local  agencies  in  program 
administration.  Since  current 
regulations  do  not  include  such  an 
outline,  it  is  necessary  to  read  through 
all  of  7  CFK  part  247  to  determine  the 
major  responsibilities  of  the  State  or 
local  agency  in  the  program.  This 
section  is  not.  however,  meant  to  be  a 
comprehensive  list  of  all  State  or  local 
agenc}'  responsibilities.  We  propose  to 
break  out,  in  three  separate  paragraphs, 
the  major  responsibilities  shared  by  the 
State  and  local  agency,  and  specific 
responsibilities  of  the  State  agency  and 
those  of  the  local  agency.  We  are  not 
proposing  to  impose  any  new 
responsibilities  on  State  or  local 
agencies  in  this  section.  While  some  of 
the  responsibilities  listed  are  not 
specifically  discussed  in  current 
regulations,  they  are  inherent  in  the 
administration  of  the  program  (e.g., 
ordering  commodities  and  maintaining 
caseload  limits). 

State  Plan,  Section  247.6 

Currently,  under  §  247.3(a).  the  State 
agency  is  required  to  submit  a  State  Plan 
on  an  annual  basis  and.  under  §  247.5. 
must  submit  a  State  Plan  to  initiate  or 
continue  program  operations  and  to 
request  additional  caseload  to  expand 
ser\'ice  to  women,  infants,  children,  and 
elderly  persons.  Other  State  Plan 
requirements  are  also  included  under 
the  current  §  247. .S.  We  propose  to 
include  all  State  Plan  requirements  in 
this  proposed  §  247,6.  \n  paragraph  (a), 
we  propose  to  describe  the  purpose. 
general  format,  and  duration  of  the  State 
Plan.  We  propose  to  make  the  State  Plan 
permanent,  rather  than  annual,  with 
amendments  submitted  at  the  State 
agency's  initiative,  or  at  FNS  request, 
and  with  all  amendments  sub|ect  to  FNS 
approval.  In  conjunction  with  this 
proposal,  we  also  propose  to  require 
that  the  State  agency  submit  a  State  Plan 
to  initiate  the  program,  while  removing 
the  requirement  for  c:ontinuing  program 
operations.  While  a  State  Plan  to  initiate 
the  program  must  continue  to  describe 
the  caseload  needed  to  serve  eligible 
women,  infants,  children,  and  the 
elderlv.  we  propose  to  require  that 
requests  for  additional  caseload  be  made 
in  amendments  to  the  Plan,  as  described 
under  paragraph  (d)  of  this  section. 


We  also  propose  to  remove  the 
language  which  states  that  FNS  will 
assign  caseload  in  approving  the  State 
Plan  submission,  and  which  describes 
the  factors  that  determine  the  caseload 
assignment.  We  propose  to  include 
requirements  and  procedures  for 
caseload  assignment  under  the  proposed 
§  247.21.  We  retain  the  State  agency's 
option  to  submit  the  State  Plan  in  the 
format  provided  in  FNS  guidance,  in  an 
alternate  format,  or  in  combination  with 
other  documents  required  by  Federal 
regulations.  However,  we  propose  to 
remove  the  requirement  that  FNS 
receive  advance  notification  of 
submission  in  an  alternate  format.  We 
propose  to  encourage  the  State  agency  to 
collaborate  with  the  State  agency 
administering  the  Special  Supplemental 
Nutrition  Program  for  Women,  Infants, 
and  Children  (WIC)  in  development  of 
the  State  Plan  (collaboration  with  the 
State  WIC  agency  is  required  in 
developing  a  plan  to  prevent  and  detect 
dual  participation).  Likely  areas  of 
collaboration  include  plans  for  ser\'ing 
women,  infants,  and  children,  program 
outreach,  and  nutrition  education. 
These  recommendations  for 
collaboration  with  the  State  WIC  agency 
would  incorporate  policy  guidance 
provided  to  State  CSFP  and  WIC 
agencies  on  August  31.  2000.  As  at 
present,  the  State  Plan  must  be  signed 
by  the  State  agency  official  responsible 
for  program  operations. 

In  paragrapn  (b)  of  this  proposed 
section,  entitled  When  must  the  State 
Plan  be  submitted?,  we  propose  to  retain 
the  current  requirement  that  the  State 
agency  submit  the  State  Plan  by  August 
15,  to  receive  approval  by  the  beginning 
of  the  fiscal  year.  We  also  include 
unchanged  the  requirement  that  FNS 
provide  written  approval  or  disapproval 
within  30  days  of  the  receipt  of  the  Plan 
or  amendments,  and  must  indicate  the 
reason  for  disapproval.  FNS  must  notify 
the  State  agency  within  15  days  if 
further  information  is  required  to  make 
a  decision  on  the  Plan.  VVe  propose  to 
add,  in  paragraph  (b).  that  the  approval 
of  the  State  Plan  or  amendments  is  a 
prerequisite  for  the  assignment  of 
caseload  and  the  allocation  of 
administrative  funds  but  does  not 
ensure  that  caseload  and  funds  will  be 
provided.  Program  resources  are 
dependent  upon  appropriations,  which 
often  become  available  later  in  the  year. 
As  at  present,  we  propose  to  include  the 
requirement  that  a  copy  of  the  State 
Plan  be  available  for  public  inspection 
at  the  State  agency. 

In  paragrapn  (c)  of  this  proposed 
section,  we  propose  to  include  the 
required  contents  of  the  State  Plan.  In 
the  interest  of  reducing  the  paperwork 


burden  for  State  agencies,  we  propose  to 
remove  several  elements  currently 
required  to  be  included  in  the  State 
Plan,  We  do  not  believe  a  description  of 
these  activities  need  be  included  in  the 
State  Plan,  as  Federal  regulations 
sufficiently  describe  the  requirements 
and  the  means  by  which  the  State 
agency  must  comply  with  th'-m.  We 
propose  to  remove  the  following 
elements: 

(1)  The  names  and  addresses  of  all 
certification,  food  distribution,  and 
storage  sites  under  the  jurisdiction  of 
the  local  agency. 

(2)  A  description  of  plans  for 
requesting  program  expansion.  Since 
the  State  Plan  would  be  a  one-time 
submission,  expansion,  or  additional 
caseload  requests,  and  plans  for  opening 
new  sites,  would  be  made  in  an 
amendment  to  the  State  Plan,  as 
described  previously. 

(3)  The  requirement  that  the  plan  for 
nutrition  education  services  provide  for 
participant  input  and  an  evaluation 
component. 

(4)  A  description  of  the  manner  in 
which  the  State  agency  plans  to  monitor 
local  agencies. 

(5)  A  description  of  plans  to  involve 
local  agencies  and  other  parties  in  the 
development  of  the  Plan  for  the  next 
fiscal  year.  Again,  we  are  proposing  that 
the  Plan  no  longer  be  developed  and 
submitted  each  year. 

(6)  A  description  of  the  financial 
management  system  that  will  be 
utilized. 

(7)  A  description  of  the  procedures  for 
resolving  commodity  complaints. 

(8)  A  description  of  the  audit 
procedures. 

(9)  A  description  of  procedures  used 
to  meet  civil  rights  requirements. 

(10)  A  description  of  the  fair  hearing 
procedures  for  participants.  Since  the 
procedures  that  the  State  agency  must 
follow  are  detailed  in  the  regulations,  it 
is  not  necessan,'  for  the  State  agency  to 
describe  them  in  the  Plan. 

(1 1 )  A  description  of  plans  to  initiate 
or  expand  service  to  elderly  persons, 
including  the  means  by  which  the 
homebound  elderly  will  be  served.  We 
propose  to  retain  only  the  requirement 
to  address  the  means  by  which  the 
homebound  elderly  will  be  served.  Until 
1986.  the  elderly  could  participate  only 
under  three  pilot  sites.  Since  general 
service  to  the  elderly  has  long  since 
become  a  standard  part  of  the  program, 
it  is  no  longer  necessary  to  specifically 
describe  plans  to  serve  them. 

Currently,  the  State  agency  must 
describe  in  the  State  Plan  the  manner  in 
which  foods  are  distributed  to  local 
agencies  and  to  participants.  We 
propose  to  revise  this  to  require  that  the 
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State  agency  describe  the  system  of 
storage  and  distribution  of  commodities 
in  the  State  Plan.  Because  of  the 
importance  of  the  proper  storage  of 
commodities  and  their  safe  and  timely 
distribution  to  local  agencies,  we 
believe  it  is  important  for  the  State 
agency  to  describe  the  means  by  which 
it  will  meet  these  responsibilities.  We 
also  propose  to  require  the  State  agency 
to  include  a  description  of  the  standards 
it  will  use  in  determining  if  the  pursuit 
of  a  claim  against  a  participant  is  cost- 
effective,  in  accordance  with  the 
proposed  §  247.30(d). 

In  paragraph  (d)  of  this  proposed 
section,  entitled  When  must  the  State 
agency  submit  amendments  to  the  State 
Plan?,  we  propose  to  include  the 
requirement  that  the  State  agency 
submit  amendments  to  FNS  for  approval 
if  it  desires  to  amend  the  State  Plan.  As 
at  present,  the  State  agency  may  submit 
amendments  at  any  time  during  tho 
fiscal  year.  FNS  may  also  require  that 
the  State  Plan  be  amended  to  reflect 
changes  in  Federal  law  or  policy.  This 
change  is  necessary  since  the  State  Plan 
would  be  made  permanent  under  this 
rule.  We  also  propose  to  include  the 
requirement  that,  if  a  State  agency 
would  like  to  receive  additional 
caseload  for  the  caseload  cycle 
beginning  the  following  January  1.  it 
must  submit  an  amendment  to  the  Plan 
that  conveys  the  request  for  additional 
caseload  by  November  5.  The  State 
agency  must  also  describe  any  plans  for 
serving  women,  infants,  children,  and 
the  elderly  at  new  sites  in  this 
submission.  FNS  currently  allows  State 
agencies  until  early  November  to  submit 
additional  caseload  requests,  as  it 
allows  the  State  agency  sufficient  time 
to  review  complete  participation  figures 
for  the  previous  fiscal  year,  which  are 
not  available  until  October.  The  State 
agency  cannot  meaningfully  request 
additional  caseload  until  it  knows  what 
its  base  caseload  will  be.  and  its  base 
caseload  depends  on  its  actual 
participation  during  the  past  fiscal  year. 
FNS  action  on  the  State  agency's  request 
for  additional  caseload  is  part  of  the 
caseload  assignment  process,  as 
described  under  the  proposed  §  247.21. 

Selection  of  Local  Agencies,  Section 

247.7 

Currently,  under  section  247.6,  a  local 
agency  must  submit  a  written 
application  to  the  State  agency  that 
includes  sufficient  information  to  allow 
the  State  agency  to  determine  its 
eligibility.  We  propose  to  retain  this 
requirement  in  paragraph  (a)  of  this 
proposed  §  247.7.  entitled  How  does  a 
local  agency  apply  to  participate  in 
CSFP?  We  propose  to  clarify  that  the 


information  submitted  must  describe 
how  the  local  agency  will  operate  the 
program.  We  also  propose  to  require 
that,  for  nonprofit  agencies,  the 
application  must  include  the  tax-exempt 
status  of  the  agency. 

Under  current  regulations,  a  nonprofit 
agency  must  have  tax-exempt  status 
under  26  U.S.C.  501  of  the  IRC. 
However,  under  26  U.S.C.  501(c)(3)  of 
the  IRC,  as  amended  since  the  current 
regulatory  requirement  was  established, 
organizations  are  automatically  tax- 
exempt  if  they  are  organized  or  operated 
exclusively  for  religious  purposes.  Thus, 
we  propose  to  clarify  that  such 
nonprofit  agencies  already  have  the  tax- 
exempt  status  required  for  participation 
in  CSFP.  Additionally,  under  other 
USDA  food  distribution  programs, 
nonprofit  organizations  that  have 
applied  for  tax-exempt  status  with  the 
IRS,  and  are  moving  toward  compliance 
with  the  requirements  for  recognition  of 
tax-exempt  status,  are  eligible  to 
participate.  We  propose  to  include 
nonprofit  agencies  with  this  provisional 
tax-exempt  status  as  eligible  local 
agencies  in  CSFP  as  well,  and  to  also 
propose  conditions  used  in  other 
programs  to  determine  the  continued 
participation  of  these  organizations  in 
CSFP.  These  conditions  are  described 
below,  under  paragraph  (c). 

We  propose  to  state,  in  paragraph  (a) 
of  this  proposed  section,  that,  to  be 
eligible  to  participate  in  CSFP,  a 
nonprofit  agency  must  have  tax-exempt 
status  under  26  U.S.C.  501  of  the  IRC, 
or  must  have  applied  for  tax-exempt 
status  with  the  IRS,  and  be  moving 
towards  such  status.  We  propose  to 
indicate  that  organizations  organized  or 
operated  exclusively  for  religious 
purposes  are  automatically  tax-exempt 
under  26  U.S.C.  501(c)(3)  of  the  IRC.  We 
also  propose  to  indicate  that 
organizations  required  to  obtain  tax- 
exempt  status  must  provide 
documentation  from  the  IRS  that  they 
have  obtained  such  status,  or  have 
applied  for  it. 

In  paragraph  (b)  of  this  proposed 
section,  entitled  On  what  basis  does  the 
State  agen(:y  make  a  decision  on  the 
local  agency's  application?,  we  propose 
to  include  the  basic  guidelines  that  the 
State  agency  must  consider  in  making  a 
decision  on  approval  or  denial  of  the 
local  agency's  application  to  participate 
in  CSFP.  These  guidelines  do  not 
constitute  an  additional  requirement. 
Their  inclusion  in  these  regulations  is 
simply  meant  to  assist  State  agencies — 
particularly  new  State  agencies — in 
choosing  which  local  agencies  to 
participate.  The  criteria  are: 


(1)  The  ability  of  the  local  agency  to 
operate  the  program  in  accordance  with 
Federal  and  State  requirements. 

(2)  The  need  for  the  program  in  the 
projected  service  area  of  the  local 
agency. 

(3)  "The  resources  available  (caseload 
and  funds)  for  initiating  a  program  in 
the  local  area. 

(4)  For  nonprofit  agencies,  the  tax- 
exempt  status,  with  appropriate 
documentation. 

In  paragraph  (c)  of  this  proposed 
§  247.7,  we  propose  to  include  the 
actions  that  the  State  agency  must  take 
if  an  agency  that  has  been  approved  for 
CSFP  participation  is  subsequently 
denied  fax-exempt  status  by  the  IRS.  or 
does  not  obtain  this  status  within  a 
certain  period  of  time.  We  propose  that, 
if  a  participating  agency's  application 
for  tax-exempt  status  is  subsequently 
denied  by  the  IRS,  the  agency  must 
immediately  notify  the  ,State  agency, 
which  then  must  immediately  terminate 
their  participation  in  CSFP.  If.  after  180 
days  of  the  organization's  approval  for 
participation,  the  agency  has  not 
obtained,  and  submitted,  documentation 
of  its  tax-exempt  status,  the  State  agency 
must  terminate  the  agency's 
participation  in  CSFP  until  such  time  as 
recognition  of  tax-exempt  status  is 
obtained.  However,  the  State  agency 
may  grant  an  extension  of  90  days  to  an 
agency  if  the  agency  can  demonstrate 
that  its  inability  to  obtain  tax-exempt 
status  within  the  180-day  period  is  due 
to  circumstances  beycmd  its  control. 

In  paragraph  (d)  of  this  proposed 
section,  we  propose  to  indicate  how 
much  time  the  State  agency  has  to  act 
on  the  local  agency's  application  to 
participate  in  CSFP.  We  propose  to 
extend  the  period  of  time  for  deciding 
on  approval  or  denial  of  the  local 
agency's  application  from  30  davs  to  60 
days.  With  a  longer  period  of  time  for 
review,  the  State  agency  would  l)e  better 
able  to  make  a  determination  of  the 
local  agency's  eligibility  to  participate, 
and  to  consider  other  applicable  criteria 
as  described  in  paragraph  (b)  of  this 
proposed  section.  We  retain  the 
requirement  that  a  notification  of  denial 
of  the  application  be  in  writing  and  that 
the  State  agency  provide  for  an  appeal 
of  the  denial,  in  accordance  with  the 
requirements  of  the  proposed  §247.35. 

We  propose  to  remove  current 
requirements  that  the  State  agency 
return  the  application  to  the  local 
agency  if  a  denial  is  based  on  lack  of 
funds,  and  justify  the  need  for  approval 
of  a  local  agency  in  an  area  already 
served  by  the  VVIC  Program.  We  do  not 
believe  that  the  return  of  the  application 
serves  any  useful  purpose.  Although 
both  WIC  and  CSFP  overlap  somewhat 
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in  the  groups  that  they  serve,  the 
differences  (especially  in  CSFP  service 
to  the  elderly)  are  sufficient  to  justify 
the  existence  of  both  programs  in  the 
same  area.  However,  under  the 
proposed  §  247.6.  State  agencies  are 
encouraged  to  coordinate  with  the  WIC 
State  agency  in  formulating  plans  to 
serve  women,  infants,  and  children  in 
common  areas  of  service. 

Individuals  Applying  To  Participate  in 
CSFP.  Section  247.8 

Currently,  the  process  of  applying  for 

program  benefits,  determination  of 
eligibility,  and  participant  rights  and 
responsibilities  are  included  under 
§247.7.  entitled  "Certification".  We 
propose  to  split  up  these  related  topics 
into  several  sections  for  the  sake  of 
clarity.  In  this  proposed  §247.8,  we 
propose  to  include  the  specific 
information  applicants  must  provide  on 
the  application  to  allow  the  local  agency 
to  make  a  determination  of  eligibility. 
This  information  is  currently  li.sted 
under  §  247.7(d).  Present  regulations 
require  that  information  be  recorded  on 
a  "certification  form",  which  we  refer  to 
as  the  application.  The  information 
must  include,  at  a  minimum,  the 
applicant's  name  and  address  and  other 
information  necessary'  to  make  a 
determination  of  eligibility.  Although 
"other  information"  must  necessarily 
include  data  necessary  to  determine 
household  income  eligibility,  and  the 
applicant's  age,  or  pregnancy,  as 
applicable,  we  propose  to  specifically 
list  the  required  information  for  the  sake 
of  clarity.  We  also  propose  to  include  in 
this  section  the  requirement  that  each 
applicant  present  some  form  of 
identification,  which  is  currently 
required  under  §  247.7(j){4). 

We  propose  to  retain  the  requirement 
that  the  applicant,  or  adult  parent  or 
guardian  of  the  applicant,  sign  the 
application  form  beneath  a  pre-printed 
statement  attesting  to  the  truthfulness  of 
the  information  provided,  and  the 
applicant's  liability  to  federal 
prosecution  for  deliberate 
misrepresentation.  Presently,  the 
statement  must  be  read  by,  or  to.  the 
applicant  (or  adult  parent  or  guardian) 
before  signing.  However,  we  propose  to 
include  in  this  statement  the 
notification  that  information  provided 
may  be  shared  with  other  organizations 
to  prevent  dual  participation.  With  the 
consent  of  the  participant,  thi.s 
information  may  also  be  shared  with 
other  organizations  to  assist  in  outreach 
or  in  eligibility  determination  for  other 
public  assistance  programs.  This  sharing 
of  information  would  help  to  ensure 
that  program  applicants  are  aware  of  the 
benefits  provided  by  other  public 


assistance  programs.  These  proposed 
changes  have  been  included  in  §247.36. 

Eligibility  Requirements.  Section  247.9 

Currently,  the  eligibility  requirements 
for  CSFP.  including  the  eligible 
population  categories  in  the  program, 
are  listed  under  §  247.7(a).  We  propose 
to  include  the  eligibility  requirements 
and  eligible  population  groups  in  this 
proposed  §  247.9.  In  paragraph  (a),  we 
propose  to  include  the  current  eligible 
population  groups,  with  changes  onlv  to 
improve  clarity.  For  example,  we 
propose  to  list  each  population  group  in 
a  numbered  format,  and  to  describe  each 
group  fully,  as  in  the  definitions  listed 
under  the  proposed  §  247.1 .  This  avoids 
the  need  for  the  reader  to  refer  to  the 
definitions  to  see  that,  under  CSFP. 
children  means  persons  who  are  at  least 
one  year  of  age,  but  have  not  reached 
their  sixth  birthday. 

In  paragraph  (b),  we  propose  to 
include  the  income  eligibility 
requirements  for  women,  infants,  and 
children.  Currently,  in  order  to  be 
eligible  for  CSFP,  women,  infants,  and 
children  must  have  income  eligibility 
for  local  benefits  under  existing  Federal, 
State,  or  local  food,  health,  or  welfare 
programs  for  low-income  persons. 
Although  current  regulations  contain  no 
parameters  with  regard  to  women, 
infants,  and  children,  State  agencies 
have  established  185  percent  of  the 
Federal  Poverty  Income  Guidelines  as 
the  income  eligibility  standard  for  this 
group,  as  this  conforms  to  the  upper 
limit  used  m  the  Special  Supplemental 
Nutrition  Program  for  Women.  Infants, 
and  Children  (WIC).  For  the  purpose  of 
clarification,  we  propose  to  require,  in 
paragraph  (b)(1)  of  this  proposed 
section,  that  the  State  agency  establish 
household  income  guidelines  for 
women,  infants,  and  children  that  are  at 
or  below  185  percent  of  the  Federal 
Poverty  Income  Guidelines,  but  not 
below  100  percent  of  these  guidelines. 
However,  in  conformance  with  the  WIC 
Program,  we  propose  to  require  that  the 
State  agency  accept  as  income-eligible, 
regardless  of  actual  income,  any 
applicant  who  is:  (1)  Certified  as  eligible 
to  receive  food  stamps  under  the  Food 
Stamp  Act  of  1977,  Temporary 
Assistance  for  Needy  Families  (TANF) 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act,  or  Medical  Assistance  (i.e.. 
Medicaid)  under  Title  XIX  of  the  Social 
Security  Act;  or,  (2)  a  member  of  a 
family  that  is  certified  eligible  to  receive 
assistance  under  TANF.  or  a  member  of 
a  family  in  which  a  pregnant  woman  or 
an  infant  is  certified  eligible  to  receive 
assistance  under  Medicaid.  We  also 
propose,  in  paragraph  (b)(2),  to  allow 
the  State  agency  to  consider  women, 


infants,  and  children  participating  in 
.another  Federal.  State,  or  local  food, 
health,  or  welfare  program  as 
automatically  eligible  for  CSFP  if  the 
income  eligibility  guidelines  for  the 
program  are  equal  to  or  lower  than  the 
established  CSFP  guidelines. 

We  also  propose,  in  paragraph  (b)(3). 
to  require  that,  for  a  pregnant  woman, 
each  embr,-o  or  fetus  in  utero  be 
counted  as  a  household  member  in 
determining  if  the  household  meets  the 
income  eligibility  standards  for  the 
program.  If.  for  example,  a  pregnant 
woman  with  a  3-year  old  child  applied 
for  CSFP  benefits  for  herself  and  her 
child,  the  local  agency  would  consider 
them  a  household  of  three  members, 
and  not  two.  in  determining  their 
eligibility.  This  provision  is  already 
included  as  part  of  eligibility  criteria  in 
the  WIC  Program,  and  CSFP' State 
agencies  have  been  authorized  to 
implement  it  by  policy  memorandum. 

Currently,  elderly  persons  must  have 
household  income  at  or  below  130 
percent  of  the  Federal  Poverty  Income 
Guidelines  published  annually  by  the 
Department  of  Health  and  Human 
Services.  However,  elderly  persons 
certified  before  September  17.  1986.  are 
subject  to  the  eligibility  criteria  in  effect 
at  the  time  of  their  certification.  On  the 
date  referenced,  FNS  published  an 
interim  rule  in  the  Federal  Register  at 
51  FR  32895  to  implement  legislation 
allowing  low-income  elderly  persons  at 
all  CSFP  sites  to  be  served,  if  resources 
remained  after  providing  benefijts  to  all 
eligible  women,  infants,  and  children  at 
the  sites.  The  rule  also  established  the 
current  income  eligibility  guidelines  to 
ensure  that  the  neediest  elderly  persons 
received  benefits.  Before  that  date, 
elderly  persons  were  served  only  at 
three  pilot  sites  in  New  Orleans, 
Louisiana.  Detroit,  Michigan,  and  Des 
Moines,  Iowa.  Elderly  particip.^nts  in 
the  pilots  were  subject  to  the  same 
income  eligibility  criteria  used  for 
women,  infants,  and  children.  We 
propose  to  include  the  income 
eligibility  requirements  for  elderly 
persons  in  paragraph  (c)  of  this 
proposed  section,  without  change  from 
the  current  requirements. 

Each  year,  usually  in  February,  the 
Department  of  Health  and  Human 
Services  publishes  the  adjusted  Federal 
Poverty  Income  Guidelines  in  the 
Federal  Register.  Currently,  FNS 
publishes  notification  in  the  Federal 
Register  each  year  of  the  adjusted 
income  guidelines  by  household  size, 
including  adjustments  for  185  percent 
and  130  percent  of  the  poverty  level,  as 
applicable  for  specific  FNS  programs. 
Although  CSFP  regulations  do  not  make 
anv  reference  to  it.  CSFP  State  and  local 
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agencies  are  currently  notified  of  the 
adjusted  guidelines  for  elder'.v  persons 
annually.  Prior  to  2002.  this  notification 
was  provided  through  publication  of  a 
separate  notice.  However,  in  order  to 
expedite  the  implementation  of  the 
guidelines,  in  2002  we  provided 
notification  of  the  adjusted  guidelines 
by  memorandum.  We  propose  to 
include,  in  paragraph  (d)  of  this 
proposed  section  247.9,  reference  to  the 
notification,  by  memorandum,  of  the 
annual  adjustment  of  the  income 
guidelines  by  household  size,  and  the 
effective  date  of  the  adjustments.  The 
notification  will  provide  the  adjusted 
guidelines  for  185  percent.  1,30  percent, 
and  100  percent,  of  the  povertv 
guidelines.  We  propose  to  require  that 
the  adjusted  guidelines  he  implemented 
for  the  elderly  immediately  upon  receipt 
of  the  memorandum,  in  order  to 
minimize  the  time  ^ap  between  the 
adjustment  of  the  guidelines  and  the 
cost-of-living  adjustment  in  Social 
Security  benefits,  which  is  made  in 
lanuar\'.  This  requirement  would  help 
to  ensure  that  elderlv  persons  receiving 
Social  Security  benefits  do  not  become 
temporarily  ineligible  for  CSFP.  We 
propose  to  require  that  the  adjusted 
guidelines  be  impU^mentcd  for  women, 
infants,  and  children  at  the  same  time 
that  the  State  WIC  agency  implements 
the  adjusted  guidelines  for  VV'IC 
eligibility.  These  implementation  dates 
are  current  practice  in  CSFP,  even 
though  implementation  of  adjusted 
guidelines  is  not  currently  addressed  in 
regulations. 

In  paragraph  (e)  of  this  proposed 
section  247.9,  we  propose  to  more 
clearly  indicate  huvv  income  is  defined 
and  considered  in  determining 
eligibility  for  CSFP.  In  making  this 
clarification,  we  propose  to  include  the 
following  WIC  regulatory  provisions: 

(1)  Income  means  gross  income  before 
deductions  for  such  items  as  income 
taxes,  employees'  social  securitv  taxes, 
insurance  premiums,  and  bonds. 

12)  The  State  agency  mav  exclude 
from  consideration  the  following 
sources  of  income  listed  under  7  CFR 
246.7(d)(2)(iv): 

(i)  Any  basic  allowance  for  housing 
received  by  military  services  personnel 
residing  off  military  installations. 

(ii)  The  value  of  inkind  housing  and 
other  inkind  benefits. 

(3)  The  State  agency  must  exclude 
from  consideration  all  income  sources 
excluded  by  legislation,  and  which  are 
listed  in  7  CFR  246.7{d)(2)(iv)(C).  FNS 
notifies  State  agencies  of  any  new  forms 
of  income  excluded  by  statute  through 
program  policy  memoranda. 

(4)  The  State  agency  may  allow  local 
agencies  to  consider  the  household's 


average  income  during  the  previous  12 
months  and  current  household  income 
to  determine  which  more  accurately 
reflects  the  household's  status.  In 
instances  in  which  the  State  makes  the 
decision  to  permit  local  agencies  to 
determine  a  household's  income  in  this 
manner,  all  local  agencies  must  comply 
with  the  State's  decision  and  applv  this 
method  of  income  determination  in 
situations  in  which  it  is  warranted. 

Currently,  the  CSFP  regulations  do 
not  define  income,  or  list  income 
exclusions.  Thus,  it  is  up  to  the  State  or 
Focal  agency  to  determine  how  they  are 
to  define  and  consider  income  in 
determining  eligibility  for  CSFP.  Based 
on  a  review  of  State  Plans,  we  believe 
that  gross  income  has  generally  been 
used  in  eligibility  determination.  We 
also  believe  that  the  WIC  income 
exclusions  listed  have  generally  been 
used,  as  most  of  them  are  established  by 
law.  However,  the  lack  of  guidance  in 
regulations  or  policy  has  resulted  in 
some  questions  and  uncertainty.  We 
believe  that  adoption  of  these  proposals 
would  help  to  alleviate  the  confusion  in 
how  income  should  be  considered  in 
CSFP,  and  would  not  have  a  significant 
impact  on  participation. 

Annual  cost-of-living  increases  in 
Social  Security  benefits  usually  take 
effect  in  lanuary.  Since  the  Department 
of  Health  and  Human  Services  does  not 
usually  adjust  the  Federal  Poverty 
Income  Guidelines  until  February,  these 
increases  make  some  elderly 
participants  ineligible  for  benefits  for  a 
few  months.  Providing  the  option  of 
looking  at  average  income  over  the 
previous  12  months,  as  well  as  present 
income,  would  allow  these  elderly 
participants  to  remain  on  the  program, 
instead  of  being  discontinued  for  a  few 
months  each  year.  Similar  options  are 
already  available  for  WIC.  see  7  CFR 
246.7(d)(2)Cvii),  and  school  lunch,  see  7 
CFR  245.2(a)(a-2)  free  and  reduced 
price  eligibility  determinations. 

Currently,  under  §  247.7(a),  the  State 
has  the  option  to  establish  "nutritional 
risk"  criteria  for  CSFP  eligibility,  and  to 
require  that  individuals  reside  within 
the  local  CSFP  service  area  at  the  time 
of  application.  Under  paragraph  (f)  of 
this  proposed  section,  entitled  What 
other  options  does  the  State  agency 
have  in  establishing  eligibility 
requirements  for  CSFP?,  we  propose  to 
include  these  options  substantially 
unchanged  but  reworded  in  the  interest 
of  clarity.  As  at  present,  the  State  agency 
may  not  require  that  an  individual 
reside  in  the  area  for  any  fixed  period 
of  time. 


Distribution  and  Use  of  CSFP 
Commodities,  Section  247.10 

Currently,  §  247.7(c)  describes  the 
monthly  issuance  of  CSFP  foods  to 
participants,  and  allows  local  agencies 
the  option  of  distributing  a  two-month 
supply  of  foods  every  other  month.  We 
propose  to  include  this  option  under 
this  proposed  §247.10.  However,  we 
propose  to  remove  the  current 
requirement  that  the  local  agency 
choosing  to  distribute  foods  everv  other 
month  provide  the  participant  the 
option  of  continuing  to  receive  foods  on 
a  monthly  basis.  Although  the  local 
agency  may  provide  this  option,  we 
believe  that  the  requirement  to  do  so 
may  place  an  undue  burden  on  the  local 
agency.  We  propose  to  include  in  this 
section  the  requirement  that  the  local 
agency  require  each  participant,  or 
participant's  proxy,  to  present  some 
form  of  identification  before  receiving 
CSFP  commodities.  This  requirement  is 
currently  under  §  247.7(j)(4).  We  also 
propose  to  include  in  this  section 
current  restrictions  in  the  distribution 
and  use  of  CSFP  commodities  that  are 
presently  contained  in  §§  247.7(h)  and 
247.8(e).  As  at  present.  State  and  local 
agencies  may  not  require,  or  request, 
that  participants  make  any  payments,  or 
provide  any  materials  or  services  in 
connection  with  the  distribution  of 
CSFP  commodities,  and  may  not  use 
commodities  to  further  the  political 
interests  of  any  person  or  party.  Also, 
CSFP  commodities  may  be  used  for 
nutrition  education  for  CSFP 
participants,  but  may  not  be  used  for 
outreach,  refreshments,  or  for  anv 
purpose  other  than  distribution  to  CSFP 
participants. 

Applicants  Exceed  Caseload  Levels. 
Section  247.11 

Currently,  under  §  247.7(b),  if  all 
caseload  slots  are  filled,  the  local  agency 
is  required  to  maintain  waiting  lists  of 
applicants  and,  when  caseload  slots 
open  up,  provide  benefits  to  eligible 
persons  on  the  waiting  list  in  a  specific 
order  of  priority.  This  order  of  priority 
does  not  apply,  however,  to  the  caseload 
assigned  to  the  original  elderly  pilot 
projects.  The  current  order  of  priority  in 
service  is: 

(1)  Pregnant  women,  breastfeeding 
women,  and  infants. 

(2)  Children  ages  1  through  3. 

(3)  Children  ages  4  and  5. 

(4)  Postpartum  women. 

(5)  Elderly  persons. 

The  local  agency  must  include  on  the 
waiting  list  the  date  of  application,  the 
population  group  of  the  applicant,  and 
information  necessary  to  be  able  to 
contact  the  applicant  if  caseload  space 
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becomes  available.  Applicants  must  be 
notified  of  their  placement  on  a  waiting 
list  within  20  days  of  their  request  for 
benefits. 

As  described  in  the  proposed 
§  247.15,  we  propose  to  require  that 
applicants  be  notified  of  their  placement 
on  a  waiting  list,  or  their  ineligibility  or 
eligibility  for  benefits,  within  10  days 
from  the  date  of  application.  The  shorter 
time  period  is  more  reasonable  for 
applicants  seeking  food  assistance.  We 
also  propose  to  remove  the  current 
provision  that  protects  the  original 
elderly  pilot  caseload  from  the 
designated  priority  structure.  The 
continued  participation  of  the  original 
elderly  pilot  participants,  who  are  now- 
few  in  number,  is  no  lunger  threatened 
by  limited  caseload,  since  the 
administering  local  agencies  have  a 
much  larger  caseload  assignment  than 
they  did  15  years  ago. 

Rights  and  Responsibilities.  Section 
247.12 

Currently,  under  §  247.7.  the  local 
agency  must  inform  the  applicant  of 
certain  rights  and  responsibilities  in 
CSFP.  We  propose  to  include  the  most 
basic  of  these  rights  and  responsibilities, 
listed  below,  in  this  proposed  ^247.12. 
In  paragraph  (a),  which  mcludes 
applicant  rights,  we  propose  to  expand 
the  right  to  receive  benefits  without 
discrimination  to  include  age,  disability, 
and  sex.  as  well  as  race,  color,  and 
national  origin,  in  accordance  with 
current  laws.  The  rights  listed  inclu(if>: 

(1)  Program  standards  will  be  applied 
without  discrimination  by  race,  color, 
national  origin,  age,  disability,  or  sex. 

(2)  The  local  agency  will  provide 
notification  of  a  decision  to  deny  or 
terminate  CSFP  benefits,  and  of  an 
individual's  right  to  appeal  tbis  decision 
by  requesting  a  fair  hearing. 

(3)  The  local  agencv  will  make 
nutrition  education  a\aiiable  to  all  adult 
participants,  and  to  parents  or  guardians 
of  infant  and  child  participants,  and 
will  encourage  them  to  participate. 

(4)  The  local  agency  will  provide 
information  on  other  nutrition,  health, 
or  assistance  programs,  and  make 
referrals  as  appropriate. 

In  paragraph  (b).  which  includes 
applicant  responsibilities,  we  propose  to 
expand  the  information  that  must  be 
provided  to  applicants  to  include  the 
prohibition  on  dual  participation,  and 
the  possibility  of  a  claim  against  an 
individual  who  receives  benefits 
improperly  as  a  result  of  dual 
participatujn  or  other  program  \inlation. 
in  accordance  with  provisions  under  the 
proposed  §  247.30.  which  addresses 
claims.  We  also  propose  to  add  that  the 
applicant  must  be  informed  that  any 


changes  in  household  income  or 
composition  must  be  reported  within  10 
days  after  the  change  becomes  known  to 
th('  household   We  believe  that  this  will 
aid  in  deterring  dual  participation  and 
submission  of  fraudulent  information. 
The  information  that  must  be  provided 
includes: 

(1 )  Dual  participation  is  not 
permitted. 

(2)  Improper  receipt  of  CSFP  benefits 
as  a  result  of  dual  participation  or  other 
program  violations  may  lead  to  a  claim 
against  the  individual  to  recover  the 
value  of  the  benefits,  and 
disqualification  from  CSFP. 

(3)  Participants  must  report  changes 
in  income  or  household  composition 
within  10  days  after  the  change  becomes 
known  to  the  household. 

We  propose  to  include  other  applicant 
or  participant  rights  currently  listed 
under  §  247.7  in  separate  sections  under 
notification  requirements,  provisions  for 
non-English  speakers,  and  other  public 
assistance  programs.  The  breakout  of 
these  provisions  into  separate  sections 
is  done  simply  to  increase  clarity. 

Provisions  for  Non-English  or  Limited 
English  Speakers,  Section  247.13 

Currently,  under  §§  247.7(e)  and 

247.19(b).  if  a  significant  proportion  of 
the  population  in  an  area  is  composed 
of  non-English  or  limited  English 
speaking  persons  with  a  common 
language,  State  and  local  agencies  are 
required  to  inform  such  persons  of  their 
rights  in  the  program,  and  to  ensure  that 
other  program  information,  except 
application  forms,  is  provided,  in  an 
appropriate  language  Additionally,  the 
State  agencv  must  ensure  that  bilingual 
staff  members  or  interpreters  are 
available  to  serve  these  persons.  We 
propose  to  consolidate  these  two  related 
provisions  of  current  regulations  in  this 
proposed  §  247.13.  We  also  propose  to 
c:larif\-  that  State  and  local  agencies 
must  inform  such  persons  of  their 
responsibilities,  as  well  as  their  rights  in 
the  program,  as  listed  in  the  proposed 
§  247.12,  in  an  appropriate  language. 

Other  Public  Assistance  Programs, 
Section  247.14 

Currently,  under  §  247.7(f).  the  local 
agency  is  required  to  advise  participants 
of  the  importance  of  receiving  health 
care,  the  types  of  health  services 
available,  and  their  location. 
Additionally,  section  1771(e)  of  the 
Food.  Agriculture.  Conser\'ation.  and 
Trade  Act  of  1990.  Public  Law  101-624. 
amended  the  Agriculture  and  Consumer 
Protection  Act  of  1973  (Pub.  L.  93-86) 
to  mandate  that  local  agencies  provide 
participating  pregnant  women,  women 
with  infants  and  children,  and  elderly 


persons  with  written  information  on 
specific  programs  that  may  affect  their 
health,  nutrition,  or  general  welfare. 
This  statutory'  provision  has  been 
implemented  by  policy  memorandum 
but  has  not  been  included  in  the 
regulations.  We  propose  to  combine 
these  regulatoPi'  and  legislative 
requirements  in  this  proposed  §247.14. 

Under  paragraph  (a),  we  propose  to 
include  the  specific  programs  contained 
in  the  law  that  apply  to  women,  infants 
and  children.  For  these  applicants,  the 
local  agency  must  provide  written 
information  about  Medicaid  (42  U.S.C. 
1396  et  seq.),  the  Food  Stamp  Program 
(7  U.S.C.  2011  et  seq.).  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
program  under  part  A  of  Title  IV  of  the 
Social  Security  Act  (42  U.S.C.  601  et 
seq.)(SSA),  and  the  child  support 
enforcement  program  established  under 
part  D  of  Title  IV  of  the  SSA  (42  U.S.C. 
651  et  seq.).  As  required  by  the  law-,  the 
State  agency  must  provide  local 
agencies  with  materials  showing  the 
income  standards  utilized  in  the 
Medicaid  Program  (42  U.S.C.  1396  et 
seq.).  In  addition  to  these  programs,  we 
propose  to  require  also  that  the  local 
agency  provide  information  on  the  WIC 
Program,  to  allow  individuals  eligible 
for  both  CSFP  and  WIC  to  choose  the 
program  in  which  they  wish  to 
participate.  The  local  agency  must  also 
make  clear  that  an  individual  may  not 
participate  in  both  CSFP  and  WIC 
simultaneously.  Local  agencies  must 
also  make  referrals  to  these  programs,  as 
appropriate. 

In  paragraph  (b).  we  propose  to 
include  the  programs  referred  to  in  the 
law  that  apply  to  the  elderly.  For  these 
applicants,  the  local  agency  must 
provide  written  information  on  the  Food 
Stamp  Program,  and  supplemental 
securitv  income  and  medical  benefits 
provided  under  Title  XVI  (42  U.S.C. 
1381  et  seq.)  and  Title  XIX  (42  U.S.C. 
1396  et  seq.)  (including  medical 
a.ssistance  provided  to  a  qualified 
medicare  beneficiary — as  defined  in 
section  1905(p)  (42  U.S.C.  1396d(5))  of 
the  SSA.  Local  agencies  must  also  make 
referrals  to  these  programs,  as 
appropriate, 

Currently.  §  247.23(a)  states  that  the 
value  of  CSFT  benefits  may  not  be 
considered  as  income  or  resources  in 
other  public  assistance  programs,  or  for 
any  purpose  under  Federal,  State  or 
local  laws.  We  propose  to  include  this 
statement,  substantially  unchanged,  in 
paragraph  (c)  of  this  proposed  §  247.14. 
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Notification  of  an  Applicant's  Eligibility 
or  Ineligibility,  or  Placement  on  a 
Waiting  List.  Section  247.15 

Currently,  under  §  247.7(f),  the  State 
or  local  agency  is  required  to  notify  an 
applicant  in  writing  of  a  determination 
that  the  applicant  is  not  eligible  for 
CSFP  benefits,  and  must  document  and 
maintain  on  file  the  reason  that  the 
applicant  is  not  eligible.  However,  there 
is  currently  no  requirement  that  the 
notification  be  made  within  a  certain 
period  of  time,  or  that  the  applicant  be 
notified  of  the  reason  for  the  denial  of 
benefits.  Currently,  under  §  247.7(b).  the 
local  agency  is  required  to  notify 
applicants  of  their  placement  on  a 
waiting  list,  if  no  caseload  slots  are 
available,  and  provides  a  time  limit  of 
20  days  for  this  notification. 

We  propose  to  require,  in  this 
proposed  §  247.15.  that  the  local  agency 
provide  applicants  with  notification  of 
their  ineligibility  or  eligibility  for  CSFP, 
or  their  placement  on  a  waiting  list, 
within  10  days  from  the  date  of 
application.  This  is  a  reasonable  period 
of  time  for  a  decision  to  be  made  on 
eligibilitv  for  food  assistance,  and  to 
allow  ineligible  applicants  to  receive  the 
information  they  need  to  seek  other 
sources  of  assistance.  We  propose  to 
retain  the  current  requirement  that 
notifii:atinn  of  ineligibilitv  be  in  writing, 
and  include  a  statement  of  the 
individual's  right  to  a  fair  hearing  to 
appeal  the  decision.  We  propose  to 
require  that  the  written  notification  also 
include  the  reason  that  the  applicant  is 
ineligible.  We  propose  to  include  the 
requirement  to  document  and  maintain 
on  file  the  reasons  for  denying  benefits 
to  applicants  under  the  proposed 
§247.29.  which  addresses  all  reporting 
and  recordkeeping  requirements.  We 
also  propose  to  include  in  this  section 
a  requirement  that  the  notification  of 
approval  of  benefits  be  accompanied  by 
information  on  the  time,  place  and 
means  of  food  distribution  (e.g..  once  a 
month,  every  two  months),  and  the 
length  of  the  certification  period.  The 
requirement  that  this  information  be 
provided  is  currentlv  under  section 
247.7(f). 

Certification  Period,  Section  247.16 

Currently,  under  §  247.7(g),  the  State 
agency  must  establish  a  certification 
period,  which  is  the  period  of  time 
participants  may  receive  CSFP  benefits 
before  their  eligibilitv  must  be  reviewed. 
The  certification  period  established  by 
the  State  agency  generally  may  not 
exceed  si.x  months  in  length,  with  the 
following  exceptions: 


(1)  Pregnant  women  must  be  certified 
for  the  duration  of  their  pregnancy,  and 
up  to  six  weeks  postpartum. 

(2)  Elderly  persons  certified  before 
September  17,  1986.  are  subject  to  the 
terms  and  conditions  in  place  at  the 
time  of  their  original  certification. 

(3)  The  certification  period  for  other 
elderly  persons  may  be  extended  for  an 
additional  six  months  without  a  review 
of  eligibility  criteria  if  the  person's 
address  and  continued  interest  in 
program  benefits  are  confirmed  and  if 
no  women,  infants,  or  children  are 
waiting  to  be  served. 

We  propose  to  include  certification 
period  requirements  under  this 
proposed  §  247.16.  In  paragraph  (a),  we 
propose  to  include  the  length  of  the 
certification  period  for  women,  infants, 
and  children  without  change.  However, 
to  reduce  the  burden  on  local  agencies, 
we  propose  to  allow  State  agencies  to 
authorize  local  agencies  to  extend  the 
certification  period  of  elderly  persons 
without  a  review  of  eligibility  criteria 
for  additional  six-month  periods  (and 
not  just  for  one  six-month  period),  if,  at 
each  six-month  interval,  the  conditions 
listed  above  are  met.  However,  we 
propose  to  state  explicitly  that  local 
agencies  must  have  sufficient  reason  to 
believe  that  the  elderly  participant 
continues  to  meet  the  income  eligibility 
standards  (e.g.,  the  elderly  person  has  a 
fixed  income).  In  conjunction  with  this 
proposed  extension  of  the  certification 
period  for  the  elderly,  we  propose  to 
remove  the  current  provision  that 
provides  separate  certification  period 
criteria  for  elderly  persons  certified 
before  September  17,  1986. 

In  paragraph  (b)  of  this  proposed 
section,  wa  propose  to  require  that  the 
certification  period  always  extends  to 
the  final  day  of  the  month  in  which 
eligibility  expires  (e.g.,  the  last  day  of 
the  month  in  which  a  child  reaches  his 
or  her  sixth  birthday).  Under  current 
regulations,  the  certification  period  may 
extend  to  this  date.  We  believe  that  this 
certification  period  requirement  should 
be  uniform  throughout  the  program. 

Currently,  under  §  247.7(1),  in  the 
event  that  a  CSFP  or  WIC  participant 
moves  to  another  area  during  the 
certification  period,  he  or  she  may 
receive  benefits  under  the  local  CSFP 
agency  in  the  new  area  for  the  duration 
of  the  certification  period.  We  propose 
to  include  this  right  of  transfer  of 
certification  under  paragraph  (c)  of  this 
proposed  section.  We  propose  to  add 
that,  in  the  case  of  a  WIC  participant, 
the  local  agency  must  first  determine 
that  the  participant  is  also  eligible  for 
CSFP,  as  eligibility  requirements  in  both 
programs  may  not  be  the  same.  We  also 
propose  to  remove  the  requirement  that 


the  State  (or  local)  agency  issue  a 
verification  of  certification  form  to  the 
participant  to  effect  this  transfer.  We 
believe  that,  in  most  cases,  such  a  form 
would  be  unnecessary,  as  the 
participant  will  have  received 
notification  of  the  certification  period 
when  eligibility  was  determined. 
Alternatively,  the  local  agency  in  the 
participant's  new  area  mav  simply  make 
a  telephone  call  to  the  other  local 
agency  to  verify  the  certification  period. 
We  propose  to  state,  however,  that  the 
local  agency  must  provide  verification 
of  the  certification  period  to  the 
participant  upon  request. 

Under  paragraph  (d),  we  propose  to 
include  the  current  requirement  that  the 
local  agency  notify  the  participant  at 
least  15  days  before  the  expiration  of  the 
certification  period  that  eligibility  for 
the  program  is  about  to  expire. 
Currentlv,  this  requirement  is  under 
§247.7(rK4). 

Notification  of  Discontinuance,  Section 
247.17 

Currently,  under  §  247.7(f)(3).  the 
local  agency  must  provide  a  participant 
who  is  found,  during  the  certification 
period,  to  be  no  longer  eligible  for  CSFP 
benefits  with  a  notification  of 
discontinuance  at  least  15  days  prior  to 
the  effective  date  of  termination  from 
the  program.  The  notification  must 
include  a  reason  for  the  participant's 
ineligibility,  and  a  statement  that  the 
participant  may  appeal  the 
discontinuance  through  the  fair  hearing 
process.  We  propose  to  include  these 
notification  requirements  under  this 
propo.sed  §  247.17,  and  to  require  also 
that  the  notification  include  the 
effective  date  of  program  termination. 

Nutrition  Education.  Section  247.18 

Currently,  under  §  247.8,  two  broad 
goals  of  nutrition  education  are 
included,  and  State  and  local  agency 
responsibilities  for  providing  nutrition 
education  are  described. 

The  two  broad  goals  address  the 
relationship  of  proper  nutrition  to 
overall  health,  and  achieving  a  positive 
change  in  food  habits  through  use  of 
CSFP  foods.  We  propose  to  include 
nutrition  education  requirements  in  this 
proposed  §  247.18. 

In  paragraph  (a),  we  propose  to 
outline  the  State  agencv's 
responsibilities  in  providing  nutrition 
education.  We  propose  to  include  here 
the  current  requirements  that  the  State 
agency  establish  an  overall  nutrition 
education  plan  (which  is  part  of  the 
State  Plan),  and  ensure  that  local 
agencies  provide  nutrition  education  in 
accordance  with  the  plan.  We  also 
include  the  current  requirement  that  the 
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State  agency  establish  an  evaluation 
procedure  to  ensure  that  the  nutrition 
education  provided  is  effective.  The 
evaluation  procedure  must  include 
participant  input  and  must  be  directed 
by  a  nutritionist  or  other  qualified 
professional.  The  evaluation  may  be 
performed  by  the  State  or  local  agency 
or.  by  another  agency  under  agreement 
with  the  State  or  local  agency. 

In  paragraph  (b).  entitled  What  type  of 
nutrition  education  must  the  local 
agency  provide?,  we  propose  to  clarif\' 
nutrition  education  requirements  by 
consolidating  the  two  broad  goals 
currently  included  in  regulations  and 
the  current  information  that  the  local 
agency  must  provide.  We  propose  to 
reword  tht^  informational  requirements 
to  put  more  emphasis  on  the 
relationship  of  the  program  to  overall 
diet  and  good  health.  We  also  propose 
to  include  in  this  paragraph  the  current 
requirement  that  the  local  agency 
provide  nutrition  education  that  is 
easily  understood,  that  is  related  to 
participants'  nutritional  needs  and 
household  situations,  and  that  accounts 
for  ethnic  and  cultural  characteristics 
whenever  possible.  We  propose  that  the 
local  agency  provide  the  participant 
with  information  on: 

(1)  The  nutritional  value  of  the  foods 
provided  in  the  program,  and  their 
relationship  to  the  overall  dietary  needs 
of  the  population  groups  served. 

(2)  Nutritious  ways  to  use  the  foods. 

(3)  Special  nutritional  needs  of 
participants  and  how  these  needs  may 
be  met. 

(4)  For  pregnant  and  postpartum 
women,  the  benefits  of  breastfeeding. 

{5J  The  importance  of  health  care,  and 
the  role  nutrition  plays  in  maintaining 
good  health. 

(6]  The  importance  of  the  use  of  the 
foods  by  the  participant  to  whom  they 
are  distributed,  and  not  by  another 
person. 

We  propose  to  remove  the  current 
language  that  the  local  agency  direct 
program  funds  to  nutrition  education  for 
participants  and  program  staff  Local 
agencies  may  choose  to  meet  nutrition 
education  requirements  through  use  of 
other  available  resources,  such  as  those 
provided  by  the  Expanded  Food. 
Nutrition  and  Education  Program 
(EFNEP)  or  the  Indian  Health  Service. 

Under  paragraph  (c).  entitled  To 
whom  must  local  agencies  provide 
nutrition  education?,  we  propose  to 
include  the  present  requirement  that 
local  agencies  make  nutrition  education 
available  to  all  adult  participants,  and  to 
parents  or  guardians  of  infants  and  child 
participants.  We  also  propose  to  include 
the  present  encouragement  to  make 


nutrition  education  available  to 
children,  where  appropriate. 

Under  paragrapn  (d),  entitled  May 
CSFP  foods  be  used  in  cooking 
demonstrations?,  we  include  the  current 
provision  that  the  State  or  local  agency, 
or  an  agency  with  which  it  has  signed 
an  agreement,  may  use  CSFP  foods  in 
conducting  cooking  demonstrations  as 
part  of  the  nutrition  education  provided 
to  program  participants,  but  not  for 
other  purposes. 

Dual  Participation,  Section  247.19 

Currently,  under  §  247. 7{j),  State  and 
local  agencies  are  responsible  for  the 
detection  and  prevention  of  dual 
participation.  Dual  participation  may 
entail  simultaneous  participation  in 
WIC  and  CSFP.  or  simultanenus 
participation  at  more  than  one  CSFP 
site.  The  State  CSFP  agency  must  agree 
on  a  plan  w^ith  the  State  WIC  agency  to 
detect  and  prevent  dual  participation. 
The  agreement  must  be  in  writing  and 
must  be  included  in  the  State  Plan.  To 
aid  in  preventing  dual  participation,  the 
local  agency  must  check  the 
identification  of  each  participant.  We 
propose  to  include  the  requirements  for 
the  prevention  and  detection  of  dual 
participation  without  substantial  change 
in  paragraph  (a)  of  this  proposed 
§247.19. 

Currently,  when  a  participant  is 
determined  to  be  committing  dual 
participation,  the  participant  must  be 
terminated  from  one  of  the  programs, 
and  must  be  notified  of  termination 
from  the  other  program,  if,  in 
accordance  with  §  247. 7(k),  the  local 
agency  exercises  the  option  to  disqualif\^ 
the  participant.  In  paragraph  (b)  of  this 
proposed  section,  we  propose  to  include 
the  actions  that  the  local  agency  must 
take  against  an  individual  determined  to 
be  committing  dual  participation.  We 
propose  to  clarify  that  the  local  agency 
may,  in  some  instances,  be  required  to 
disqualify-  a  participant  determined  to 
be  committing  dual  participation,  in 
accordance  with  requirements  relati\'e 
to  program  violations  in  the  proposed 
§  247.20.  We  also  propose  to  include 
that  the  local  agency  must  initiate  a 
claim  against  the  participant  to  recover 
the  value  of  benefits  improperly 
received,  in  accordance  with  the 
proposed  §  247.30(c). 

Program  Violations,  Section  247.20 

Currently,  under  §  247. 7(k),  the  State 
agency  may  disqualify'  applicants  and 
participants  from  CSFP  if  the  applicant, 
participant,  parent,  or  caretaker  is  found 
to  have  fraudulently  applied  for.  or 
obtained,  program  benefits.  The  State 
agency  may  establish  a  period  of 
disqualification  of  up  to  3  months. 


Fraud  is  defined  in  the  current 
regulations  as  the  commission  of 
specific  actions  (which  are  listed)  taken 
knowingly,  willingly,  and  deceitfully.  In 
this  proposed  §  247.20,  we  propose  to 
list,  in  paragraph  (a),  actions  which  are 
subject  to  disqualification  as  program 
violations.  Of  the  current  list,  we 
propose  to  remove  the  alteration  of 
program  documents  to  receive  increased 
benefits  or  to  transfer  benefits;  this 
action  is  included  under  intentionally 
making  false  or  misleading  statements, 
orally  or  in  writing,  which  is  retained 
from  the  current  list.  We  propose  to  add 
as  a  program  violation  the  physical 
abuse,  or  threat  of  physical  abuse,  of 
program  staff.  This  problem  has  been 
related  by  some  State  and  local  agencies 
and  has  already  been  included  as  a 
program  violation  in  regulations  for  the 
WIC  Program.  Other  changes  made  to 
the  current  list  are  simply  for  the 
purpose  of  clarification. 

In  paragraph  (b),  we  propose  to 
describe  the  disqualification  penalties 
for  committing  program  violations.  We 
propose  to  allow  the  State  agency  to 
establish  a  disqualification  period  of  up 
to  one  year,  instead  of  up  to  three 
months.  Additionally,  we  propose  to 
require  that  the  State  agency  require 
local  agencies  to  disqualify'  participants 
from  CSFP  for  a  period  of  up  to  one  year 
for  program  violations  that  involve 
fraud,  unless  the  local  agency 
determines  that  disqualification  would 
result  in  a  serious  health  risk.  We  also 
propose  to  require  that  State  agencies 
require  local  agencies  to  permanently 
disqualif\-  participants  who  commit 
three  program  violations  that  involve 
fraud.  For  purposes  of  this  program,  we 
propose  to  clarif\-  that  fraud  includes 
the  following  actions; 

(1)  Intentionally  making  false  or 
misleading  statements  to  obtain  CSFP 
commodities. 

(2)  Intentionally  withholding 
information  to  obtain  CSFP 
commodities. 

(3)  Selling  CSFP  commodities,  or 
exchanging  them  for  non-food  items. 

Individuals  who  commit  dual 
participation  may  have  committed  a 
fraudulent  act  and  be  subject  to  the 
required  disqualification.  CSFP  program 
operators,  as  well  as  those  for  the  WIC 
Program,  have  expressed  the  need  for 
stronger  sanctions  against  persons 
committing  dual  participation  and  other 
program  violations  Similar  proposals 
regarding  the  strengthening  of  penalties 
for  program  violations  were  adopted  by 
the  WIC  Program  m  a  final  rule 
published  m  the  Federal  Register  at  65 
FR  83248  on  December  29.  2000 
(effective  February  27.  2001).  Thus. 
these  proposals  for  CSFP  would  bring 
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the  program  into  closer  conformance 
with  WIC  in  the  important  area  of 
program  integrity  They  would  also  help 
to  assure  that  CSFP  benefits  are 
available  to  those  that  really  need  the 
assistance. 

In  paragraph  (c).  we  propose  to 
include  the  requirement  that  the  State  or 
local  agency  provide  an  individual  with 
written  notification  of  disqualification 
from  CSFP  at  least  1 5  days  before  the 
effective  date  of  tho  disqualification. 
The  notification  must  include  the 
effective  date  and  period  of 
disqualification,  the  reason  for  the 
disqualification,  and  must  indicate  that 
the  individual  may  appeal  the 
disqualification  through  the  fair  hearing 
process.  This  is  in  accordance  with  the 
right  of  the  individual  to  a  fair  hearing 
to  appeal  other  adverse  actions, 
including  denial  or  discontinuance  of 
benefits. 


Caseload  Assignment,  Section  247.21 

Currently,  the  processes  of  caseload 
assignment  and  allocation  of 
administrative  funds  are  described 
under  §247.10.  We  propose  to  include 
caseload  assignment  in  this  proposed 
§  247.21  and  to  describe  the  allocation 
of  administrative  funds  in  the  proposed 
§  247.22.  Currently,  the  order  of 
caseload  assignment  is: 

(1)  The  three  original  elderly  feeding 
projects. 

(2)  Base  caseload  for  each 
participating  State  agency,  determined 
by  participation  in  the  previous  year. 

(3)  Expansion  caseload  requested  by 
participating  State  agencies. 

(4)  Caseload  for  States  newlv 
approved  to  participate  in  CSFP. 

We  propose  to  remove  the  assignment 
of  caseload  to  the  three  original  elderly 
feeding  projects  as  the  first  step  in  the 
process  of  assigning  caseload  to  State 
agencies.  The  original  intent  of  this 
provision,  which  was  included  in  the 
interim  rule  published  in  the  Federal 
Register  at  51  FR  32895  on  September 
17.  198fi.  was  to  ensure  adequate 
caseloads  to  accommodate  the  original 
elderly  pilot  projects.  Since  that  time, 
assigned  caseloads  have  increased 
dramatically,  far  beyond  the  amount 
necessary  to  ensure  continued 
participation  of  the  elderly  pilot 
participants. 

We  propose  to  change  the  terminology 
from  "e-xpansion"  caseload  to 
"additional"  caseload.  The  term 
additional  caseload  is  more  appropriate, 
since  it  represents  the  caseload  assigned 
to  currently  participating  States  in 
addition  to  the  base  caseload.  The  term 
expansion  implies  that  the  State  is 
planning  to  expand  to  new  areas  of  the 
State.  However,  more  often  caseload  is 


requested  to  allow  service  to  additional 
participants  at  existing  sites,  or  to  return 
to  the  base  caseload  from  the  previous 
year. 

Under  §247.10,  State  agencies  are 
currently  eligible  to  receive  additional 
caseload  if  their  monthly  average 
participation  during  the  preceding  July 
through  September  or  the  prior  fiscal 
year,  or  their  partiripation  during  the 
month  of  September,  equaled  at  least  90 
percent  of  their  assigned  caseload  level 
for  the  preceding  caseload  cycle.  In 
addition  to  using  participation  in  the 
month  of  September  to  meet  the  90 
percent  caseload  utilization  requirement 
for  the  purpose  of  obtaining  additional 
caseload,  the  month  of  September  is 
also  included  in  the  determination  of 
base  caseload.  In  some  instances.  State 
agencies  that  cannot  sustain  an  average 
participation  rate  of  90  percent  over  a 
prolonged  period  of  time  will 
significantly  increase  participation  in 
the  month  of  September  in  order  to 
obtain  additional  caseload  and 
administrative  funds  for  the  following 
caseload  cycle. 

As  discussed  m  detail  below,  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (Pub.  L.  107-171,  116  Stat.  134 
(May  13.  2002)),  requires  that  the 
Department  provide  State  agencies  with 
a  grant  per  assigned  caseload  slot, 
adjusted  annually  to  reflect  inflation,  to 
pay  administrative  costs.  This  change 
significantly  increased  the  amount  of 
funds  available  to  support  the  program 
in  2003,  and  will  continue  to  provide  an 
enhanced,  stable,  and  predictable 
administrative  grant  per  assigned 
caseload  slot.  As  a  result.  States  are 
expected  to  more  fully  utilize  assigned 
caseload.  However,  the  establishment  of 
an  administrative  grant  per  caseload  slot 
also  provides  a  greater  incentive  for 
States  to  request  caseload  in  excess  of 
what  they  can  utilize.  To  ensure  that 
additional  caseload  slots  are  allocated  to 
States  that  are  most  likely  to  use  them, 
we  propose  to  implement  more  realistic, 
rigorous  performance  measures.  The 
revised  performance  measures  include 
(1)  an  increase  in  the  caseload 
utilization  requirement  from  90  percent 
to  95  percent,  and  (2)  the  removal  of 
participation  during  the  month  of 
September  from  the  computation  that 
determines  base  caseload  and  a  State's 
eligibility  for  additional  caseload. 

In  developing  these  proposals,  we 
analyzed  the  performance  of  State 
agencies  over  the  last  three  fiscal  years. 
Based  on  this  analysis,  and  the 
availability  of  a  specific  enhanced  level 
of  administrative  funds,  it  has  been 
determined  that  State  agencies  can 
reasonably  be  expected  to  meet  these 
more  rigorous  measures.  While  these 


measures  may  negatively  impact  a  small 
number  of  States  in  any  given  year,  they 
will  have  a  positive  impact  on  the 
program  as  whole  by  facilitating 
assignment  of  caseload  slots  to  State 
agencies  most  likely  to  utilize  them 
based  on  past  performance.  The 
allocation  of  caseload  slots  to  such  State 
agencies  will  ensure  that  the  nutritional 
needs  of  low-income  women,  infants, 
children,  and  elderly  persons  are  more 
fully  met.  We  are  specifically  requesting 
comments  on  the  removal  of  the  month 
of  September. 

Currently,  under  §  247.10,  State 
agencies  are  assigned  the  lesser  of  an 
equal  share  of  caseload  available  for 
expansion  (up  to  each  State's  expansion 
request),  or  the  amount  that  FNS 
determines  State  agencies  need  and  can 
effectively  manage.  The  criteria  for 
making  this  determination  are  currently 
described  in  general  terms  under 
§  247.5(a).  as  "demographic  data"  and 
"past  performance  of  the  State  agency". 
We  propose  to  include,  in  this  proposed 
section,  the  more  specific  factors  that 
FNS  considers  in  assigning  additional 
caseload  to  State  agencies.  The  specific 
factors  proposed  here  are  those  that  we 
have  used  over  the  last  few  years,  and 
that  were  described  in  policy  guidance 
provided  to  State  agencies  in  April 
1999.  The  factors,  in  descending  order 
of  importance,  include: 

(1)  Program  participation  of  women, 
infants,  and  children,  and  the  elderlv  in 
the  State  in  the  previous  fiscal  year. 

(2)  The  percentage  of  caseload 
utilized  by  the  State  in  the  previous 
caseload  cycle. 

(3)  Program  participation  trends  in  the 
State  in  previous  fiscal  vears. 

(4)  Other  information  provided  bv  the 
State  agency  in  support  of  the  request. 

We  propose  to  remove  the  current 
option  to  simply  assign  an  equal  amount 
of  additional  caseload  to  all  States 
making  requests.  Since  program  needs 
and  performances  of  States  differ 
widely,  it  would  not  be  a  wise  use  of 
program  resources  to  assign  an  equal 
amount  of  caseload  to  all. 

We  also  propose  to  include  the 
specific  factors  that  FNS  considers  in 
determining  how  much  caseload  to 
assign  to  States  approved  to  begin 
participation  in  the  program.  The  factors 
include: 

(1)  Justification  provided  by  the  State 
agency  which  includes  names  and 
locations  of  local  agencies,  the  areas 
within  the  State  that  will  be  sensed,  the 
amount  of  caseload  necessary  to  support 
service  to  these  areas;  and 

(2)  The  total  amount  of  caseload  for 
new  States  that  program  funds  will 
support. 
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We  do  not  propose  to  change  other 
important  aspects  of  the  caseload 
assignment  process,  including: 

(1)  Base  caseload  may  not  exceed  the 
total  caseload  assigned  in  the  previous 
year. 

(2)  Priority  in  assignment  of 
additional  caseload,  or  caseload  for 
newly  approved  States,  is  given  to 
requests  to  serve  women,  infants,  and 
children  over  requests  to  serve  the 
elderly. 

(3)  Priority  in  assignment  of  caseload 
is  given  to  currently  participating  States 
over  requests  from  non-participating 
States. 

Under  paragraph  (b).  we  propose  to 
respond  to  the  question.  When  does  FNS 
assign  caseload  to  State  agencies?  We 
propose  to  revise  the  date  bv  which  FNS 
must  assign  caseload  to  December  31,  or 
within  30  days  after  enactment  of 
appropriations  legislation  for  the  full 
fiscal  year.  Currently.  FNS  must  assign 
caseload  by  December  1 .  or  30  days  after 
enactment  of  appropriations  legislation. 
However,  because  of  late  appropriations 
in  several  years,  caseload  has  often  been 
assigned  later  than  December  1.  Hence, 
this  proposed  change  reflects  what  has 
come  to  be  current  practice.  We  are  also 
proposing  to  change  the  caseload  cycle 
to  conform  to  the  proposed  change  in 
the  timing  of  caseload  assignment,  as 
described  under  the  proposed  section 
247.1. 

Under  paragraph  (c),  we  propose  to 
describe  the  means  by  which  State 
agencies  may  request  additional 
caseload  for  the  next  caseload  cycle.  As 
proposed  under  section  247.6(d),  the 
State  agency  would  be  required  to 
submit  a  request  for  additional  caseload 
by  November  5.  as  an  amendment  to  the 
State  Plan.  The  submission  must  also 
describe  plans  to  serve  women,  infants, 
and  children,  and  elderly,  at  new  sites. 

Allocation  and  Disbursement  of 
Administrative  Funds  to  State  Agencies, 

Section  247.22 

Currently,  the  allncation  and 
disbursement  of  administrative  funds  to 
State  and  local  agencies  are  addressed 
under  §§  247.9  and  247.10.  We  propose 
to  address  FNS's  allocation  and 
disbursement  of  administrative  funds  to 
State  agencies  in  this  proposed  §247.22, 
and  to  address  the  pro\isi{jn  of  funds  by 
State  agencies  to  local  agencies  in  the 
proposed  §  247.23. 

In  paragraph  (a),  we  propose  to 
include  the  current  requirement  that,  in 
order  to  receive  administrative  funds, 
the  State  agency  must  have  signed  an 
agreement  with  FNS.  in  accordance 
with  the  proposed  §  247.4(a)(1).  and 
must  have  an  approved  State  Plan,  in 


accordance  with  the  proposed 
§  247.6(a). 

The  total  amount  of  appropriated 
funds  available  each  year  for  the 
administrative  support  of  State  and 
local  agencies  is  established  by  law.  In 
1990.  section  1771(d)(2)  of  Public  Law 
101-624  amended  section  5(a)(2)  of 
Public  Law  93-86  to  increase  the 
maximum  level  of  administrative 
funding  available  for  State  and  local 
agencies  from  15  percent  of  the  program 
appropriation  to  20  percent. 
Additionally,  in  1996,  section  402(b)(3) 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996,  Public  Law 
104-127.  amended  section  5  of  Public 
Law  93-86  to  mandate  that  the 
Department  provide  up  to  20  percent  of 
food  funds  carried  over  from  the 
previous  year  for  administrative  support 
of  State  and  local  agencies. 

Section  4201(b)  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002 
amended  section  5  of  Public  Law  93-86 
to  mandate  that  the  Department  provide 
State  agencies  with  a  grant  per  assigned 
caseload  slot,  adjusted  annually  to 
reflecf  inflation,  to  pay  administrative 
costs.  It  also  deleted  the  limitation  of 
total  administrative  funding  for  the 
program  of  20  percent  of  the  program 
appropriation  and  of  food  funds  carried 
over  from  the  previous  year.  Section 
4201(b)(2)  stipulates  the  per-caseload 
slot  amounts  State  agencies  are  to 
receive  in  fiscal  year  2003.  and  for 
subsequent  fiscal  years.  For  fiscal  year 
2003,  the  grant  per  assigned  caseload 
slot  is  S51.49.  an  amount  equal  to  the 
per-caseload  slot  amount  provided  in 
fiscal  year  2001  (S50.89).  adjusted  by 
the  percentage  change  between:  (1)  The 
value  of  the  State  and  local  government 
price  index,  as  published  by  the  Bureau 
of  Economic  Analysis  of  the  Department 
of  Commerce,  for  the  12-month  period 
ending  June  30,  2001:  and  (2)  the  value 
of  that  index  for  the  12-month  period 
ending  June  30,  2002.  For  subsequent 
fiscal  years,  the  amount  of  the  grant  per 
assigned  caseload  slot  is  equal  to  the 
amount  of  the  grant  per  assigned 
caseload  slot  for  the  preceding  fiscal 
year,  adjusted  by  the  percentage  change 
between:  (1)  The  value  of  the  State  and 
local  government  price  index,  as 
published  bv  the  Bureau  of  Economic 
Analysis  of  the  Department  of 
Commerce,  for  the  12-month  period 
ending  June  30  of  the  second  preceding 
fiscal  year;  and  (2)  the  value  of  that 
index  for  the  12-month  period  ending 
June  30  of  the  preceding  fiscal  year.  In 
paragraph  (b)  of  this  proposed  section, 
we  propose  to  include  the  current 
legislative  mandates  for  allocating 
administrative  funds  to  State  agencies. 
Although  the  statutorj'  changes 


described  ab(i\e  are  already  in  effect,  we 
are  amending  the  regulations  at  this 
time  to  incorporate  these  changes. 

We  propose  to  remove  current 
language  under  §  247.10(b)  that 
describes  the  formula  once  used  for  the 
separate  allocation  of  administrative 
funds  to  support  the  distribution  of 
surplus  commodities  provided  to  CSEP 
for  distribution  to  households.  This 
separate  allocation  of  funds  was 
eliminated  bv  section  1771(d)(2)  of 
Public  Law  101-624. 

In  paragraph  (c),  we  propose  to 
include  a  description  of  the  means  by 
which  State  agencies  access 
administrative  funds.  As  currently 
described  under  §  247.9(g),  FNS 
provides  funds  to  State  agencies  on  a 
quarterly  basis,  through  a  Letter  of 
Credit,  unless  other  funding 
arrangements  have  been  made  with 
FNS,  The  State  agency  obtains  the  funds 
by  electronically  accessing  its  Letter  of 
Credit  account. 

State  Provision  of  Administrative  Funds 
to  Local  Agencies.  Section  247.23 

Currently,  section  247.10(b)  addresses 
the  amount  of  federal  administrative 
funds  that  State  agencies  may  retain  to 
meet  State-level  costs  each  fiscal  year, 
and  the  provision  of  the  remaining 
funds  to  local  agencies  for  their  use  in 
meeting  program  costs.  The  amount  of 
funds  that  State  agencies  may  retain  is 
determined  by  a  specific  formula,  and 
may  not  exceed  S30.000.  We  propose  ta 
include  these  provisions  substantially 
unchanged  in  paragraph  (a)  of  this 
proposed  §  247.23.  We  do  not  propose 
to  change  the  formula,  or  the  maximum 
amount  of  funds  that  State  agencies  may 
retain. 

Under  current  regulations,  the  State 
agency  mav  request  approval  from  FNS 
to  retain  more  than  the  maximum 
amount  provided  by  the  formula  in  any 
fiscal  year.  In  paragraph  (b).  we  propose 
to  retain  the  State's  option  to  request  to 
retain  more  funds  than  allowed  by 
formula.  However,  we  propose  to 
remove  the  limitation  of  this  option  to 
State  agencies  that  provide  warehouse 
services.  Although  food  storage  costs 
may  make  up  a  large  part  of  a  State 
agency's  administrative  costs,  other 
administrative  functions  may  also  put  a 
strain  on  State  funds,  and  require  the 
State  agency  to  request  to  retain  a  larger 
share.  As  at  present,  however.  State 
agencies  must  justify'  to  FNS  the  need 
for  the  larger  amount  of  funds,  and  must 
ensure  that  local  agencies  will  not  be 
unduly  burdened  by  a  reduction  in  their 
administrative  funding. 

Currently,  under  §  247.10(b)(6),  the 
State  agency  must  apportion  funds 
among  local  agencies  according  to  their 
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respective  needs.  We  propose  to  include 
this  provision  in  paragraph  (c)  of  this 
proposed  §  247.23.  and  also  to  include 
the  statement  that  the  State  agency  must 
apportion  funds  in  a  manner  that 
ensures  that  the  funds  will  be  used  to 
achieve  program  objectives. 

Recovery'  and  Redistribution  of 
Caseload  and  Administrative  Funds, 
Section  247.24 

Currently,  under  §  247.10(c).  FNS  may 
recover,  and  reassign,  caseload  slots  that 
are  not  being  utilized,  and  may  recover, 
and  reallocate,  administrative  funds  that 
are  not  being  utilized.  In  redistributing 
these  resources,  FN.S  must  use  the  same 
procedures  used  in  the  initial 
assignment  of  the  resources.  We  propose 
to  include  in  §  247.24  FNS's  authority  to 
recover  and  redistribute  caseload  and 
administrative  funds.  The  redistribution 
of  resources  will  be  accomplished  using 
the  same  procedures  described  in  the 
proposed  §§  247.21(a)  and  247.22(b). 
FN.S  will  reassign  caseload  using  the 
most  up-to-date  data  on  participation 
and  caseload  utilization,  as  well  as  other 
information  provided  by  State  agencies. 
We  propose  to  make  clear  that  whether 
a  State  agency  voluntary  gives  up 
caseload  slots  or  FNS  takes  action  to 
recover  caseload  slots,  the  State  must 
use  95  percent  of  its  original  caseload 
allocation  to  be  eligible  for  expansion 
caseload. 

We  are  requesting  that  State  and  local 
agencies  provide  specific  comments 
regarding  procedures  FNS  should  use  in 
recovering  caseload  and  administrative 
funds  (e.g.,  is  there  a  specific  time 
during  the  caseload  cycle  that  should  be 
used  to  determine  if  there  is  a  need  to 
recover  caseload  and  administrative 
funds?). 

The  current  limitation,  found  at 
§  247.10(b)(4).  which  allows  FNS  to 
recover  no  more  than  25  percent  of  a 
State  agency's  administrative  funds 
allocation  during  any  fiscal  year  is 
included  in  this  proposed  rule. 
However,  we  are  considering  increasing 
or  eliminating  the  25  percent  limitation. 
Therefore,  we  are  requesting  specific 
comments  regarding  what,  if  any. 
limitation  should  be  imposed,  and  the 
potential  impact  on  program 
administration  at  the  State  and  local 
level  should  the  current  limitation  be 
increased  or  eliminated.  We  also 
propose  to  clarify  that  in  instances  in 
which  the  State  ag(;ncy  requests  that 
FNS  recover  any  portion  of  its  assigned 
caseload,  no  limitation,  should  one  be 
retained,  will  applv. 


Allowable  Uses  of  Administrative  Funds 
and  Other  Funds,  Section  247.25 

Currently,  under  §  247.11,  State  and 
local  agencies  may  use  administrative 
funds  only  for  costs  identified  by 
Federal  regulations  or  circulars  as 
allowable,  and  determined  by  the  State 
agency  to  be  necessary  to  carry  out  the 
program.  Some  examples  of  allowable 
costs  in  CSFP  are  included,  as  well  as 
a  list  of  costs  allowable  only  with  prior 
approval  of  FNS.  Current  regulations 
describe  unallowable  costs  as  those 
costs  "not  applicable  to  program 
objectives"  and  include  some  examples. 

Currently,  under  §  247.14,  State  and 
local  agencies  may  use  the  procurement 
and  property  management  requirements 
established  by  their  State  and  local 
regulations  in  procuring  equipment  or 
services  with  program  funds,  and 
utilizing  and  disposing  of  the 
equipment,  provided  that  they  do  not 
conflict  with  the  requirements  of 
applicable  Federal  regulations. 

Currently,  §247.12  contains  the 
requirements  for  the  use  of  program 
income,  which  is  income  directly 
generated  from  program  activities. 
Program  income  does  not  include 
income  from  the  sale  of  property.  The 
State  agency  is  currently  required  to  use 
program  income  to  further  program 
objectives. 

We  propose  to  include  regulatory 
guidance  cm  allowable  uses  of 
administr^ive  funds,  program  income, 
and  funds  recovered  as  a  result  of  " 
claims  actions,  in  this  proposed 
§247.25.  In  paragraph  (a),  we  propose  to 
state  that  administrative  funds  may  be 
used  for  casts  that  are  necessary  to 
ensure  the  efficient  and  effective 
administration  of  the  program,  in 
accordance  with  7  CFR  part  3016  and  7 
CFR  part  3019.  7  CFR  part  3016  contains 
the  rules  for  management  of  Federal 
grants  to  State,  local,  and  Indian  tribal 
governments,  and  incorporates  the 
provisions  of  0MB  Circular  A-87  (Cost 
Principles  for  State  and  Local 
Governments)  relating  to  allowable 
costs.  7  CFR  part  3019  contains  the 
grants  management  rules  for  nonprofit 
organizations  and  incorporates  the 
provisions  of  OMB  Circular  A-122 
relating  to  allowable  costs.  Since  a 
discussion  of  the  principles  that 
determine  whether  specific  costs  are 
allowable  is  contained  in  the  OMB 
circulars,  we  propose  to  include 
reference  to  the  circulars  as  wsll  as  the 
Federal  regulations.  Reference  to  FMC 
74-4  is  renftoved,  as  this  document  has 
been  superseded  by  the  regulations  and 
the  OMB  circulars.  We  also  propose  to 
include,  in  proposed  §  247.25(a),  some 
examples  of  allowable  costs,  including: 


Storing,  transporting,  and  distributing 
foods,  eligibility  determination,  program 
outreach,  nutrition  education,  audits 
and  fair  hearings,  monitoring  and 
review  of  program  operations,  and 
transportation  of  participants  to  and 
from  the  local  agency,  as  necessarv.  This 
list  is  meant  only  to  be  representative  of 
allowable  costs  in  the  program  and  is 
not  meant  to  exclude  other  costs.  If 
there  is  a  question  as  to  whether  a 
particular  cost  is  allowable,  State  and 
local  agencies  should  refer  to  the  above 
documents,  or  contact  FNS. 

In  paragraph  (b),  we  propose  to 
include  the  examples  of  unallowable 
costs  currently  included  in  the 
regulations  and  make  clear  that  the 
applicable  Federal  regulations  must  be 
referenced  to  determine  if  other  costs 
are  allowable  or  not. 

Currently,  under  §247.1 1(c),  specific 
costs  that  require  FNS  approval  are 
listed.  These  include  automatic  data 
processing  equipment  and  system 
purchases,  capital  expenditures  over 
.$2,500,  rental  or  lease  of  facilities  or 
equipment,  and  management  studies 
performed  by  agencies  or  organizations 
other  than  the  State  or  local  agencies. 
However,  the  OMB  Circulars  referenced 
above,  and  parts  3016  and  3019  of  this 
title,  which  incorporated  their 
provisions,  do  not  currently  include 
rental  or  lease  costs  or  management 
studies  as  costs  requiring  prior  FNS 
approval.  The  regulations  also  currently 
define  equipment  as  items  with  a  cost 
of  S5.000  or  more  per  unit.  Accordinglv. 
we  propose  to  amend  7  CFR  part  247  to 
conform  with  these  revisions. 

We  propose  to  remove  the  current 
prior  approval  requirements  for  rental  or 
lease  costs  and  the  cost  of  management 
studies.  In  paragraph  (c)  of  this 
proposed  §  247.25.  we  propose  to 
require  prior  approval  for  capital 
expenditures,  but  to  clarif\-  that  capital 
expenditures  include  the  acquisition  of 
facilities  or  equipment,  or 
enhancements  to  such  capital  assets, 
with  a  cost  per  unit  of  at  least  S5,000. 
We  also  propose  to  clarif\'  that 
equipment  includes  automated 
information  systems,  automated  data 
processing  equipment,  and  other 
computer  hardware  and  software,  which 
are  currently  listed  separately  from 
capital  expenditures.  Equipment  costs 
per  unit  under  S5.000  are  considered 
supplies,  and  not  capital  expenditures, 
and  may  be  made  without  prior  FNS 
approval. 

We  propose  to  include  the 
requirements  for  procuring  property  and 
services  with  program  funds,  and 
utilizing  and  disposing  of  property,  in 
paragraph  (d)  of  this  proposed  section, 
rather  than  in  a  separate  section,  as  at 
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present.  The  use  of  administrative  funds 
to  procure  property  or  services  is  an 
allowable  cost  (sometimes  requiring 
ENS  approval)  and  thus  is  appropriate 
to  include  in  this  section.  We  propose 
io  include  again  the  reference  to  7  CFR 
parts  3016  and  3019.  as  these  are  the 
current  Federal  regulations  that  apply  to 
procurement  of  property  and  services 
with  program  funds.  As  at  present.  .State 
or  local  agencies  may  follow 
procurement  procedures  established  by 
State  or  local  regulations  as  long  as 
these  procedures  do  not  conflict  with 
Federal  regulations.  Also,  as  at  present, 
Federal  regulations  do  not  relieve  State 
or  local  agencies  from  responsibilities 
established  in  contracts  relating  to 
procurement  of  propertv.  equipment,  or 
services. 

In  paragraph  (e).  we  propose  to 
include  the  current  requirements  for  the 
use  of  program  income,  rather  than  in  a 
separate  section.  As  at  present.  State 
and  local  agencies  must  use  program 
income — inc^ome  directly  generated 
from  program  activities — for  allowable 
program  costs,  in  accordance  with  7 
CFR  part  3016.  We  propose  to  provide 
two  examples  of  program  income:  The 
sale  of  pac;king  containers  or  pallets, 
and  the  salvage  of  commodities.  We  also 
.state,  as  in  current  regulations,  that 
program  income  does  not  include 
interest  earned  from  administrative 
funds. 

In  paragraph  (f).  we  propose  to 
address  the  use  of  funds  recovered  as  a 
result  of  claims  against  subdistributing 
and  local  agencies,  and  against 
participants.  Currently,  the  State  agency 
must  use  funds  recovered  thniugh 
claims  ac:tions  against  subdistributing 
and  local  agencies  in  accordance  with 
the  provisions  of  7  CFR  250.15  and  FNS 
Instruction  410-1.  We  propose  to 
incorporate  this  requirement  in  this 
paragraph  for  the  sake  of  clarity.  We 
also  propose  to  require  that  the  State 
agency  iise  funds  recovered  as  a  result 
of  claims  against  participants  for 
allowable  program  costs.  We  propose  to 
allow  the  State  agency  to  authorize  local 
agencies  to  utilize  such  funds  for 
allowable  program  costs  incurred  at  the 
local  level,  rather  than  returning  them  to 
the  State.  This  authority  is  being 
proposed  for  State  agencies  since,  in 
some  instances,  these  funds  can  be  used 
more  efficiently  and  effectively  at  the 
local  level. 

Return  of  Administrative  Funds,  Section 
247.26 

Section  247.18  of  the  current 
regulations  addresses  closeout 
procedures.  Under  current  procedures, 
if  a  State  agency  does  not  use  all  of  the 
funds  allocated  to  it  for  the  fiscal  vear. 


FNS  recovers  the  unused  funds  at  the 
end  of  the  fiscal  year  If.  in  the  following 
fiscal  year,  OMB  reapportions  the 
recovered  funds,  FNS  reallocates  them 
to  all  State  agencies.  FNS  reallocates  to 
each  State  agency  a  share  of  the  total 
reapportioned  funds  that  is 
proportionate  to  its  share  of  the  total 
assigned  caseload  for  the  year  in  which 
the  reallocation  takes  place. 

As  discussed  in  detail  above,  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  requires  that  the  Department 
provide  State  agencies  with  a  grant  per 
assigned  caseload  slot  to  pay 
administrative  costs.  The  law  limits  the 
amount  of  administrative  funds 
provided  State  agencies  to  the  amount 
provided  under  the  formula  described 
in  proposed  §  247.22.  Therefore, 
administrative  funds  recovered  at  the 
end  of  the  year  and  reapportioned  by 
OMB  will  be  used  to  support  the 
program  by  generating  caseload  and  the 
administrative  funding  that  must 
accompany  it.  Such  funds  will  not  be 
reallocated  to  State  agencies  in  the  form 
of  administrative  funds  in  addition  to 
the  mandated  grant  per  slot.  We  propose 
to  include  a  description  of  this  process 
in  this  proposed  section  247.26. 

Financial  Management,  Section  247.27 

Currently,  under  §  247.9,  State  and 
local  agencies  must  establish  a  financial 
management  system  that  provides  an 
accurate,  current,  and  complete 
disclosure  of  the  financial  status  of  the 
program.  Among  the  various  aspects  of 
the  program's  financial  status,  the  State 
agency's  system  must  include: 

(1)  An  accounting  of  all  property  and 
other  assets  procured  with  program 
funds. 

(2)  An  accounting  of  all  program 
funds  received  and  expended  each  fiscal 
year. 

(3)  The  accurate  completion  of 
required  reports,  and  the  maintenance 
of  records  identifying  the  source  and 
use  of  administrative  funds  and  program 
income  (currently  required  under 
§247.12). 

(4)  Prompt  resolution  of  audits  and 
claims. 

(5)  Prompt  disbursement  of  funds  for 
program  costs. 

(6)  Assurance  that  local  agencies  will 
develop  and  implement  a  financial 
management  system  that  allows  them  to 
meet  Federal  requirements. 

We  propose  to  include  financial 
management  requirements  for  State  and 
local  agencies  in  this  proposed  §  247.27. 
In  paragraph  (a),  we  propose  to  state 
that  State  and  local  public  agencies 
must  establish  a  financial  management 
system  in  accordance  with  the 
provisions  of  7  CFR  part  3016,  and  that 


nonprofit  organizations  must  follow 
financial  management  requirements 
contained  under  7  CFR  part  3019.  We 
also  propose  to  include  the  current 
statement  that  the  State  agencv's 
financial  management  system  must 
provide  accurate,  current,  and  complete 
disclosure  of  the  financial  status  of  the 
program,  including  an  accounting  of  all 
program  funds  received  and  expended 
each  fiscal  year.  We  also  propose  to 
include  the  current  requirement  that  the 
State  agency  must  ensure  that  local 
agencies  develop  and  implement  a 
financial  management  system  that 
allows  them  to  meet  Federal 
requirements. 

In  paragraph  (b).  we  propose  to 
include  some  of  the  important 
components  of  the  State  agency's 
financial  management  system,  which 
are  treated  in  more  detail  in  7  CFR  part 
3016.  These  include: 

(1)  Prompt  and  accurate  payment  of 
allowable  costs. 

(2)  Timely  disbursement  of  funds  to 
local  agencies. 

(3)  Timely  and  appropriate  resolution 
of  claims  and  audit  findings. 

(4)  Maintenance  of  records  identif\'ing 
the  receipt  and  use  of  administrative 
funds,  funds  recovered  as  a  result  of 
claims  actions,  property  and  other  assets 
procured  with  program  funds,  and  the 
generation  and  use  of  program  income 
(as  defined  under  the  proposed 

§  247.25(e)). 

Storags  and  Inventon^  of  Commodities, 
Section  247.28 

Currently,  under  §  247.4.  the  State 
agency  is  required  to  protect 
commodities  from  theft,  spoilage, 
damage  or  destruction,  or  other  loss. 
Other  requirements  relating  to  the 
storage  of  commodities  are  contained  in 
7  CFR  250.14,  and  pertain  also  to  CSFP. 
Currently,  under  §  247.13(c).  a  physical 
inventory'  of  all  foods  at  each  storage 
and  distribution  site  is  required  on  an 
annual  basis.  We  propose  to  include,  in 
this  proposed  §  247.28.  the  current 
requirements  for  storage  and  inventory' 
of  commodities,  with  only  minor 
changes. 

Under  paragraph  (a),  we  propose  to 
include  the  current  requirement  that 
State  and  local  agencies  must  provide 
for  storage  of  commodities  to  ensure 
their  protection  from  theft,  spoilage, 
damage  or  destruction,  or  other  loss.  We 
propose  to  state  specifically  that  State 
and  local  agencies  may  contract  with 
commercial  facilities  to  store  and 
distribute  commodities,  which  is 
presently  contained  under  §  250.14  of 
this  chapter.  We  also  propose  to 
indicate  that  the  required  standards  for 
warehousing  and  distribution  systems. 
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and  for  contracts  with  storage  facilities, 
are  contained  under  §  250.14  of  this 
chapter. 

Under  paragraph  (b)  of  this  proposed 
section,  we  propose  to  include  the 
current  requirement  that  a  physical 
inventor\'  of  all  USDA  commodities  be 
conducted  annually  at  each  State  and 
local  agency  storage  and  distribution 
site  where  these  commodities  are  stored. 
We  also  propose  to  include  the  current 
requirement  under  7  CFR  250.14  that 
results  of  the  physical  inventory  be 
reconciled  with  inventory  records  and 
maintained  on  file  by  the  State  or  local 
agency. 

Reports  and  Recordkeeping,  Section 
247.29 

Currently,  under  §§  247.9  and  247.13, 
State  and  local  agencies  are  required  to 
maintain  records  to  demonstrate  that  the 
receipt,  disposal,  and  inventory  of 
commodities,  and  the  use  of 
administrative  funds,  are  in  accordance 
with  program  regulations.  Records  must 
also  indicate  the  results  of  any  claims 
brought  by  the  State  agency.  Also,  under 
current  §§  247.7  and  247.20.  State  and 
local  agencies  are  required  to  maintain 
records  relating  to  applicant  eligibility 
and  fair  hearings.  Additionallv.  under  7 
CFR  250.16(a)(5).  State  and  local 
agencies  must  maintain  records  related 
to  the  determination  of  participant 
eligibility  for  receipt  of  foods. 

Currently,  under  §§247.13  and 
247.18.  the  State  agency  must  report 
financial  data  on  Form.  SF-269,  on  a 
quarterly  basis,  and  must  submit  a 
closeout  report,  using  this  form,  within 
90  days  of  the  end  of  the  fiscal  year.  The 
State  agency  must  submit  data  on  the 
receipt,  disposal,  and  inventory  of 
commodities  on  a  monthly  basis, 
utilizing  Form  FNS-153.  Monthly 
Report  of  the  Commodity  Supplemental 
Ft)od  Program.  Each  local  agency  must 
submit  data  on  racial/ethnic 
participation  on  an  annual  basis, 
utilizing  Form  FNS-191.  Racial/Ethnic 
Group  Participation, 

We  propose  to  include  the  reporting 
and  recordkeeping  requirements  in  this 
proposed  §  247.29.  In  paragraph  (a),  we 
propose  to  consolidate  recordkeeping 
requirements  from  this  part  and  from  7 
CFR  part  250  without  substantial 
change.  However,  in  the  interest  of 
clarity,  we  propose  to  be  more  specific 
in  referring  to  some  of  the  areas  for 
which  records  must  be  maintained.  We 
propose  to  require  State  and  local 
agencies  to  maintain  accurate  and 
complete  records  relating  to  the  receipt, 
disposal,  and  inventory  of  commodities, 
the  receipt  and  disbursement  of 
administrative  funds  and  other  funds, 
eligibility  determinations,  fair  hearings, 


and  other  program  activities.  We 
propose  to  retain  the  present  language 
that  State  and  local  agencies  must  also 
maintain  records  pertaining  to  liability 
for  any  improper  distribution,  use  of, 
loss  of,  or  damage  to  commodities,  and 
the  results  obtained  from  the  pursuit  of 
claims  arising  in  favor  of  the  State  or 
local  agency'.  At  present,  all  records 
must  be  retained  for  a  period  of  three 
years  from  the  end  of  the  fiscal  year  to 
which  they  pertain,  or,  if  thev  are 
related  to  unresolved  claims  actions, 
audits,  or  investigations,  until  those 
activities  have  been  resolved.  Also,  all 
records  must  be  available  during  normal 
business  hours  for  use  in  management 
reviews,  audits,  or  investigations,  except 
medical  case  records  of  participants 
(unless  they  are  the  only  source  of 
certificatioB  data).  We  propose  to 
remove  current  language  under  §  247.13 
that  all  reports  must  be  traceable  to  their 
source  documentation.  While  it  is  true 
that  the  data  in  reports  must  coincide 
with  source  data,  we  do  not  believe  that 
it  is  necessary  to  state  this  in  the 
regulations.  We  also  propose  to  remove 
the  language  indicating  that  FNS  will 
use  reports  in  evaluating  the  program 
performance  of  State  and  local  agencies, 
which  need  not  be  stated  in  the 
regulations. 

In  paragraph  (b)  of  this  proposed 
section,  we  propose  to  include  the 
reporting  requirements.  Currently, 
under  7  CFR  250.17(a).  the  FNS-'l53  is 
required  to  be  submitted  monthly,  but 
FNS  may  require  less  frequent 
submission,  or  submission  in  another 
format,  if  this  is  determined  to  be 
sufficient  to  meet  program  needs.  This 
allows  FNS  to  reduce  the  reporting 
requirement  in  the  future  without 
regulatory  action.  For  the  sake  of  clarity, 
we  propose  to  incorporate  this  language 
into  this  section.  We  also  propose  to 
include  the  major  data  elements  that  are 
reported  on  the  FN.S-153:  The  number 
of  program  participants  in  each 
population  category;  the  distribution 
and  receipt  of  commodities;  beginning 
and  ending  inventories;  and  quarterly 
use  of  administrative  funds.  A  number 
of  years  ago.  a  policy  change  moved  the 
quarterly  reporting  of  administrative 
funds  use  to  the  FNS-153  from  the 
previous  quarterly  submission  of  the 
SF-269. 

Although  the  CSFP  regulations 
currently  reference  the  SF-269, 
Financial  Status  Report,  that  reference  is 
imprecise  because  the  underlying 
Departmental  regulations  at  7  CFR  part 
3016  recognize  two  variations  of  this 
form:  The  SF-269  (Long  Form)  and  the 
SF-269A  (Short  Form).  OMB  Circular 
A-102  and  7  CFR  part  3016  require 
Federal  grant-making  agencies  to  require 


one  or  the  other  of  these  forms  for  use 
by  their  grantees  in  reporting  the  status 
of  funds  for  non-construction  programs. 
We  have  required  the  SF-269A  for  this 
purpose  because  this  form  is  more 
appropriate  for  programs  that  do  not 
have  matching  requirements  or  other 
complicating  transactions.  Therefore, 
we  propose  to  clarify  in  this  regulation 
the  existing  requirement  for  State 
agencies  to  use  the  SF-269A  in 
reporting  end-of-year  financial  data. 
Since  use  of  administrative  funds  is 
reported  quarterly  on  the  FNS-153,  we 
propose,  in  this  new  section,  to  formally 
require  the  SF-269A  to  be  submitted 
only  at  the  end  of  the  fiscal  year,  as  the 
closeout  report.  For  the  same  reason,  we 
propose  to  remove  the  current 
requirement,  under  §  247.18(a),  that  the 
State  agency  submit  a  preliminary 
financial  report  within  30  days  of  the 
end  of  the  fiscal  year.  We  also  propose 
to  remove  the  current  language  that 
refers  to  submittal  of  Form  FNS-155. 
This  form,  which  also  reports  data  on 
commodity  inventories,  is  not  required 
for  CSFP,  and  was  included  in  this  part 
in  error. 

Currently,  under  §  247.23(b),  FNS 
may  roqui-i-e  that  State  and  local 
agencies  provide  data  collected  in  the 
program  to  aid  in  the  evaluation  of  the 
effect  of  program  benefits  on  the  low- 
income  populations  served.  Such  data 
requests  must  not  include  information 
on  particular  individuals.  We  propose  to 
include  this  requirement,  without 
change,  in  paragraph  (c)  of  this 
proposed  §247.29. 

Claims,  Section  247.30 

Currently,  under  §247.17.  FNS  must 
pursue  a  claim  against  the  State  agency 
if  it  determines  that  the  State  or  local 
agency  has  misused  program  funds 
through  negligence,  fraud,  theft, 
embezzlement,  or  other  causes.  The 
State  agency  must  repay  to  FNS  the  full 
value  of  the  misused  funds.  Currently, 
the  requirements  for  pursuit  of  claims 
for  the  loss,  or  improper  distribution,  of 
commodities  are  contained  under  7  CFR 
250.15(c).  FNS  may  initiate  and  pursue 
a  claim  against  the  State  agency  for 
commodities  improperly  distributed,  or 
lost,  stolen,  spoiled  or  damaged  as  a 
result  of  improper  care,  storage,  or 
handling.  The  State  agency  has  the 
option  of  replacing  the  misused 
commodities  with  like  foods.  The  State 
agency  is  responsible  for  initiating  and 
pursuing  claims  against  local  agencies, 
subdistributing  agencies,  or  other 
agencies  or  organizations  for  such 
losses. 

We  propose  to  include  the  basic 
requirements  for  the  initiation  and 
pursuit  of  claims  for  the  misuse  of 
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program  funds  and  commodities  in  this 
proposed  §  247. .30.  without  substantial 
change  from  current  requirements.  We 
propose  to  address  actions  in  response 
to  misuse  of  funds  in  paragraph  (a),  and 
to  address  actions  in  response  to  the 
loss  of  commodities  in  paragraph  (b). 
We  propose  to  include  in  the 
regulations  reference  to  7  CFR  250.1 5(c] 
for  procedural  requirements  relative  to 
claims. 

Under  7  CFR  250.15.  State  agencies 
are  required  to  pursue  claims  for 
improper  distribution  or  loss  of 
commodities.  Ho\vc\er.  specific  criteria 
relative  to  the  establishment  and  pursuit 
of  claims  against  CSFP  participants  are 
not  currently  addressed  in  7  C":FR  parts 
247  or  250.  We  propose  to  establish 
such  criteria  in  paragraph  (c)  of  this 
proposed  section.  Tbe  WIC  Program. 
under  7  CFR  246.23(c).  requires  that  a 
State  agent:y  initiate  a  claim  to  recover 
the  value  of  benefits  improperly 
obtained  or  disposed  of  as  the  result  of 
a  participant  violation.  We  propose  to 
include  a  similar  requirement,  but  to  tie 
the  initiation  and  pursuit  of  claims  to 
those  cases  involving  fraud,  as  defined 
in  these  regulations.  As  under  the 
proposed  ^  247.20.  we  propose  to 
consider  the  selling  of  CSFP 
commodities,  or  their  exchange  for  non- 
food items,  as  fraud,  in  addition  to 
intentional  false  or  misleading 
statements  or  the  withholding  of 
information  by  the  participant,  or  the 
parent  or  caretaker.  The  State  or  local 
agency  must  also  disqualify  the 
participant  from  CSFP,  unless  the  local 
agency  determines  that  disqualification 
would  result  in  a  serious  health  risk,  in 
accordance  with  the  requirements  of 
proposed  §  247.20(b).  The  State  or  local 
agency  must  advise  the  participant  of 
the  opportunity  to  appeal  the  claim 
through  the  fair  hearing  process,  in 
accordance  with  proposed  §  247.33(a). 

In  paragraph  (d)  of  this  proposed 
section,  we  propose  to  address  the 
procedures  that  State  and  local  agencies 
must  follow  in  pursuing  claims  against 
participants.  We  propose  to  include  the 
following  requirements,  which 
correspond  to  similar  requirements  in 
the  WIC  regulations: 

(1)  The  State  agency  must  establish 
standards,  based  on  a  cost-benefit 
review,  for  determining  when  the 
pursuit  of  a  claim  is  cost-effective,  and 
must  ensure  that  local  agencies  use 
these  standards  in  determining  if  a 
claim  is  to  be  pursued. 

(2)  The  local  agency  must  issue  a 
letter  demanding  repayment  for  the 
value  of  the  commodities  improperly 
received  or  used. 

(3)  If  repayment  is  not  made  in  a 
timely  manner,  the  local  agency  must 


take  additional  collection  actions  that 
are  cost-effective,  in  accordance  with 
the  standards  established  by  the  State 
agency. 

(4)  The  local  agency  must  maintain  all 
records  regarding  claims  actions  taken 
against  participants,  in  accordance  with 
proposed  §247.29. 

We  believe  that  inclusion  of  these 
criteria  would  prove  an  effective 
deterrent,  and  would  help  to  ensure  that 
more  program  resources  will  be 
available  to  those  who  really  need  the 
assistance.  These  benefits  would 
outweigh  the  small  extra  burden  placed 
on  State  and  local  agencies  in  initiating 
and  pursuing  claims.  State  and  local 
agencies  would  be  able  to  exercise  their 
judgment  in  determining  if  the  actions 
necessary  to  recover  the  value  of 
improperly  obtained  benefits  are  cost- 
effective,  in  accordance  with  the  State- 
established  standards. 

Audits  and  Investigations,  Section 
247.31 

Currently,  requirements  for  Federal 
and  State-sponsored  audits  are 
contained  under  §  247.15.  Under 
§  247.16,  the  Department  is  authorized 
to  conduct  investigations  of  any 
allegation  that  the  State  or  local  agency 
has  not  complied  with  Federal 
regulations.  We  propose  to  address 
audit  requirements  and  the 
Department's  authority  to  conduct 
investigations  in  this  proposed  §  247.31. 
Legislation,  and  subsequent  regulator}' 
action  by  the  Department,  have 
modified  requirements  for  State- 
sponsored  audits  somewhat,  and  this 
proposed  section  contains  the  amended 
requirements.  All  changes  to  current 
provisions  described  here  merely  reflect 
current  audit  requirements  contained  in 
7  CFR  part  3052,  which  contains  the 
audit  requirements  for  State  and  local 
governments  and  for  nonprofit 
organizations. 

The  Single  Audit  Act  of  1984  (31 
U.S.C.  7501  et  seq],  and  the  Single 
Audit  Act  Amendments  of  1996  (Pub,  L. 
104-156),  amended  Federal 
requirements  for  State-sponsored  audits 
of  agencies  operating  Federal  programs. 
The  OMB  implemented  the  laws  by 
publishing  OMB  Circular  A-133,  on 
June  30,  1997.  and  the  Department 
implemented  the  provisions  of  the  law 
and  circular  by  publishing  regulations 
under  7  CFR  part  3052  on  August  29, 
1997.  OMB  Circular  A-128  was 
repealed,  while  OMB  Circular  A-102 
now  addresses  only  Federal  agency 
audits. 

The  audit  requirements  were 
amended  to  increase  the  dollar 
threshold  that  determines  when  an 
audit  is  required  from  S25.000  to 


S300.000.  Thus,  Federal  regulations  do 
not  require  State  and  local  governments 
or  nonprofit  organizations  which 
expend  less  than  5300,000  in  Federal 
awards  in  any  fiscal  year  to  have  an 
audit  for  that  year.  This  allows  limited 
resources  for  audits  to  be  used  more 
efficiently.  However,  the  new  audit 
requirements  require  State  and  local 
agencies  to  have  an  audit  conducted  for 
each  fiscal  year  in  which  they  expend 
at  least  $300,000  in  Federal  awards,  as 
detailed  in  7  CFR  part  3052.  Thus,  fewer 
agencies  are  now  required  to  conduct 
audits;  however,  for  those  agencies  that 
are  required  to  conduct  them,  the 
requirement  is  now  annual,  instead  of 
the  two-year  audit  cycles  previously 
required.  As  before,  not  all  of  the 
programs  administered  by  an  agency 
must  be  included  in  the  audit,  if  the 
agency  chooses  to  conduct  a  single,  and 
not  a  program-specific,  audit.  The  new 
audit  requirements  also  modified  the 
way  in  which  auditors  select  which  of 
the  agency's  programs  are  to  be 
included  in  a  single  audit. 

In  paragraph  (a)  of  this  proposed 
§  247.31,  we  propose  to  describe  the 
purpose  of  an  audit,  as  currently 
described  under  §  247.15(d).  In 
paragraph  (b),  we  propose  to  clarifv'  that 
the  Department  may  conduct  an  audit  of 
the  program  at  the  State  or  local  agency 
level  at  its  discretion,  and  may  conduct 
an  investigation  of  an  allegation  that  the 
State  or  local  agency  has  not  complied 
with  program  requirements. 

In  paragraph  (c),  we  propose  to 
include  the  following  current 
responsibilities  of  the  State  agency  in 
responding  to  a  Departmental  audit: 

(1)  The  State  agency  must  provide 
access  to  records  or  documents 
compiled  by  State  or  local  agencies  or 
contractors. 

(2)  The  State  agency  must  submit  a 
corrective  action  plan,  with  time  frames 
for  implementation  and  completion  of 
corrective  actions,  and  must  take 
additional  actions,  if  determined 
necessary  by  the  Department. 

In  paragraph  (d),  we  propose  to 
include  the  current  requirements  under 
7  CFR  part  3052.  as  described  above, 
that  determine  when  a  State  and  local 
agency  audit  is  required.  We  propose  to 
clarif\-  that  the  value  of  CSFP 
commodities  distributed  by  the  agency 
or  organization  must  be  considered  as 
part  of  the  Federal  award,  in 
determining  if  an  audit  is  required. 

In  paragraph  (e)  of  this  proposed 
§  247.31 ,  we  propose  to  note  that  State 
and  local  agency  audits  must  be 
conducted  in  accordance  with  the 
requirements  of  7  CFR  part  3052.  We 
also  propose  to  include  current 
requirements  that  State  and  local 
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agencies  are  responsible  for  follow-up 
and  corrective  actions  in  response  to 
audit  findings.  Lastly,  we  propose  to 
include  that  the  State  agency  must 
ensure  that  local  agencies  meet  audit 
requirements,  and  must  ensure  that  all 
State  or  local  agency  audit  reports  are 
available  for  ENS  review. 

Termination  of  Agencv Participation. 
Section  247.32 

Currently,  under  §247.18,  FNS  may 
terminate  a  State  agency's  participation 
in  CSFP.  in  whole  or  in  part,  if  the  State 
agency  does  not  comply  with  program 
requirements.  The  State  agencv  must 
terminate  a  local  agency's  program,  in 
whole  or  in  part,  if  the  State  agency  or 
FNS  determines  that  the  local  agency 
has  not  complied  with  program 
requirements.  Termination  of  a  program 
must  be  effected  by  written  notification, 
including  the  reasons  and  effective  date. 
The  State  agency  must  provide  the  local 
agency  with  an  opportunity  to  appeal 
the  action.  The  State  or  local  agency 
may  also  terminate  its  program,  in 
whole  or  in  part,  by  written  notification 
to  the  administering  agency  (FNS  or  the 
State  agency,  as  applicable),  stating  the 
reasons  and  effective  date.  Finally, 
program  participation  may  also  be 
terminated,  in  whole  or  in  part,  upon 
the  agreement  of  both  parties.  The 
specific  actions  and  procedures  in 
program  termination  are  more  fully 
described  in  7  CFR  part  3016. 

In  paragraph  (a)  of  this  proposed 
§  247.32,  we  propose  to  describe  when 
a  State  agency's  program  participation 
may  be  terminated,  in  whole  or  in  part, 
without  change  to  current  requirements. 
However,  for  clarification,  we  propose 
to  include  the  reference  that  7  CFR  part 
3016  contains  the  specific  actions  and 
procedures  relative  to  program 
termination.  We  propose  to  remove  the 
description  of  specific  procedures 
relating  to  the  reiurn  and  recovery  of 
funds  currently  included  under 
§  247.18,  as  these  procedures  are 
included  in  7  CFR  part  3016.  We  also 
propose  to  include  a  reference  to  the 
requirement,  in  the  proposed  §  247.4(b). 
that  either  party  to  the  program 
agreement  provide  30  days'  written 
notice  of  termination  of  the  agreement. 

In  paragraph  (b).  we  propose  to 
describe  when  a  local  agency's  program 
participation  may  be  terminated,  in 
whole  or  in  part.  In  accordance  with  the 
language  contained  in  7  CFR  part  3016, 
we  propose  to  state  that  the  State  agency 
may  terminate  a  local  agency's 
participation,  or  may  be  required  to 
terminate  the  local  agency's 
participation,  in  whole  or  in  part,  if  the 
local  agency  does  not  comply  with 
program  requirements.  This  would 


allow  the  State  agency  to  take  less 
drastic  actions  than  termination, 
whether  complete  or  partial,  in  response 
to  less  serious  violations.  It  also 
preser\'es  the  right  of  FNS,  as  the 
awarding  agency,  to  require  termination 
if  the  State  agency  does  not  take  the 
action.  We  also  propose  to  clarify  in  this 
paragraph  that  termination  requires  30 
days'  written  notification,  in  accordance 
with  the  agreements  signed  to  operate 
the  program. 

Fair  Hearing  Procedures,  Section  247.33 

Currently,  under  §  247.20,  the  State 
agency  must  establish  a  fair  hearing 
process  to  allow  individuals  to  appeal 
the  denial  or  discontinuance  of  CSFP 
benefits,  or  disqualification  from  CSFP. 
The  specific  procedures  that  the  State 
agency  is  required  to  include  in  this 
process  are  also  described  in  this 
section.  We  propose  to  include  the  fair 
hearing  requirements  in  this  proposed 
§  247.33,  with  a  clearer  explanation  of 
the  nature  and  purpose  of  a  fair  hearing, 
and  the  procedures  that  State  and  local 
agencies  must  follow  in  providing 
individuals  with  an  opportunity  to 
request  a  hearing,  and  in  conducting  the 
hearing.  Additionally,  in  paragraph  (a) 
of  this  proposed  section,  we  propose  to 
include  the  appeal  of  a  claim  brought 
against  a  participant  as  one  of  the 
adverse  actions  for  which  a  fair  hearing 
may  be  requested. 

In  paragraph  (f)  of  this  proposed 
section,  we  include  the  current 
provision  that  a  participant  who  appeals 
the  discontinuance  of  benefits  within 
the  15-day  advance  notification  period 
required  under  §§n  247.1 7  and  247.20 
must  be  permitted  to  continue  to  receive 
benefits  until  a  decision  on  the  appeal 
is  made  (unless  the  certification  period 
ends  before  the  decision  is  made). 
However,  we  propose  to  include  that,  if 
the  hearing  decision  finds  that  a 
participant  received  program  benefits 
fraudulently,  the  local  agency  must 
include  the  value  of  benefits  received 
for  the  period  of  time  that  the  hearing 
was  pending,  as  well  as  for  any  previous 
period,  in  its  initiation  and  pursuit  of  a 
claim  against  the  participant. 

Management  Reviews,  Section  247.34 

Currently,  under  §  247.21,  FNS  and 
the  State  agency  must  establish  a 
management  evaluation  system  to  assess 
the  accomplishment  of  program 
objectives  and  compliance  with  program 
regulations.  Specific  responsibilities  of 
FNS  and  the  State  agency  are  outlined. 
Currently,  as  part  of  its  management 
review,  the  State  agency  must  conduct 
annual  reviews  of  local  agencies  that 
include  a  review  of  all  aspects  of 
program  administration.  More  frequent 


reviews  may  be  conducted  if  the  State 
agency  determines  that  this  is  necessary. 
The  evaluation  must  include  on-site 
reviews,  including  reviews  of  storage 
facilities.  The  State  agency  must  then 
identify'  problem  areas  and  follow  up  to 
ensure  that  all  problems  are  corrected. 

We  propose  to  include  the 
management  review  requirements  for 
State  agencies  in  this  proposed  §  247.34, 
but  to  remove  the  FNS  requirements. 
While  FNS  will  continue  its  role  in 
program  oversight,  these  regulations 
should  address  only  requirements  for 
State  and  local  agsncies  in  monitoring 
the  program.  In  paragraph  (a),  we 
propose  to  clarifv  that  State  agencies 
must  establish  a  management  review 
system  to  ensure  that  local  agencies, 
subdistributing  agencies,  and  other 
agencies  conducting  program  activities 
meet  program  requirements  and 
objectives.  As  part  of  the  system,  the 
State  agency  must  perform  on-site 
reviews  of  local  agencies  that  include  an 
evaluation  of  all  aspects  of  program 
administration,  and  must  also  review 
program  reports,  including  financial  and 
inventory  reports,  food  orders,  and 
audits,  on  an  ongoing  basis.  As  at 
present,  on-site  reviews  must  include  a 
review  of  all  storage  facilities.  However, 
to  reduce  the  burden  on  State  agencies 
in  conducting  reviews,  we  propose  to 
require  that  the  State  agency  perform 
on-site  reviews  of  local  agencies  and 
storage  facilities  at  least  once  every  two 
years,  instead  of  annually.  We  believe 
that,  in  most  cases,  effective 
communication  and  review-  of  reports, 
in  conjunction  with  the  less  frequent 
on-site  reviews,  will  be  sufficient  to 
ensure  the  effective  and  efficient 
operation  of  the  program  at  the  local 
level. 

In  paragraph  (b).  we  propose  to 
clearly  state  what  the  State  agencv  must 
do  if  it  finds  that  a  local  agencv  or 
subdistributing  agency  is  deficient  in 
any  aspect  of  program  administration. 
As  at  present,  the  State  agency  must 
record  all  deficiencies  identified  during 
the  review,  and  ensure  that  the 
deficiencies  are  corrected  within  a 
reasonable  period  of  time.  Currently,  the 
State  agency  must  also  require  local 
agencies  to  establish  review  procedures 
for  their  programs  irrespective  of  their 
program  success  or  efficiency.  We 
propose  to  state  instead  that,  to  ensure 
improved  efficiency  in  program 
operations  for  the  future,  the  State 
agency  may  require  that  local  agencies 
adopt  specific  review  procedures  for 
their  programs. 
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Local  Agency  Appeals  of  State  Agencv 
Actions,  Section  247.35 

Currently,  under  §  247.22.  the  .State 
agency  must  establish  a  hearing 
procedure  to  allow  local  agencies  to 
appeal  any  State  agency  decision  that 
adversely  affects  a  local  agency's 
program  participation   Such  adverse 
action  may  include  a  denial  or 
termination  of  participation,  or  a  claim 
against  the  local  agencv.  We  propose  to 
include  this  requirement  in  this 
proposed  §247.35  without  substantial 
change.  As  at  present,  the  State  agency 
must  include  specific  procedures  to 
allow  the  local  agency  to  make  an 
adequate  presentation  of  its  case  at  the 
hearing.  The  hearing  decision  must  be 
made  by  an  impartial  person,  and  must 
be  based  solely  cm  the  evidence 
presented  at  the  hearing  and  on  program 
legislation  and  regulations.  We  propose 
only  to  revise  the  format  to  include 
three  separate  paragraphs  in  this  new 
section,  and  to  reduce  the  detail  in 
current  regulatory  language  to  improve 
clarity. 

Confidentiality  of  Applicants  or 
Participants.  Section  247.36 

Currently,  under  §  247.23(c),  State 

and  local  agencies  must  restrict  the  use 
or  disclosure  of  information  provided  by 
program  applicants  or  participants  to 
only  those  persons  directly  connected 
with  the  administration  or  enforcement 
of  the  program  We  propose  to  include 
the  requirements  for  protection  of 
confidentiality  of  program  applicants  or 
participants  in  this  proposed  §  247.36. 
In  paragraph  (a),  we  propose  to  clarif\' 
that  the  disclosure  of  information  to 
persons  connected  to  the  enforcement  of 
the  program  includes  those  persons 
investigating  or  prosecuting  program 
violations.  This  includes  State  or  local 
agency  WIC  administrators  investigating 
dual  participation  in  CSFP  and  WIC.  We 
also  propose  to  allow  the  State  or  local 
agency  to  exchange  information  related 
to  the  determination  of  an  individual's 
eligibility  for  other  health  or  welfare 
programs,  or  for  program  outreach,  with 
the  participant's  consent.  Before  doing 
this,  however,  the  State  agency  must 
sign  an  agreement  with  the 
administering  agencies  for  those 
programs  to  ensure  that  the  information 
will  be  used  only  for  the  specified 
purposes,  and  that  agencies  receiving 
the  information  will  not  further  share  it. 
This  exchange  of  information  is 
currenth'  allowed  in  the  WIC  program. 
and  allows  WIC  agencies  to  provide 
information  necessary  for  CSFP  and 
other  agencies  to  effectively  outreach  to, 
and  enroll,  eligible  individuals.  It  is 
important  that  CSFP  regulations  also 


allow  this  sharing  of  information  to 
ensure  that  CSFP  agencies  ma\  Mmilarh 
assist  WIC  agencies. 

Currently,  under  §  247.16(b),  the  State 
agency  must  protect  the  confidentiality, 
and  other  rights  in  the  program,  of  any 
person  making  allegations  or  complaints 
against  any  participant  or  program 
official,  except  as  necessary  to  conduct 
an  investigation,  hearing,  or  judicial 
proceeding.  We  propose  to  include  this 
requirement  in  paragraph  (b)  of  this 
proposed  section,  as  it  relates  to  the 
protection  of  the  confidentiality  of 
program  applicants  or  participants. 

Civil  Rights  Requirements,  Section 

247.37 

Currently,  under  §  247.19,  the  State 
agency  must  comply  with  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d  et 
seq.),  FNS  Civil  Rights  Instruction  113- 
2.  and  the  Department's  regulations  (7 
CFR  Part  15)  regarding 
nondiscrimination.  We  propose  to 
include  civil  rights  requirements  under 
this  proposed  §  247.37.  and  to  add 
references  to  the  more  recent  legislation 
relating  to  nondiscrimination,  including 
Title  IX  of  the  Education  Amendments 
of  1972  (20  U.S.C.  1681  et  seq.).  Section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  790  et  seq.).  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101  et  seq.).  and  Titles  II  and  III  of  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12101  et  seq.].  In  accordance 
with  the  legislation,  we  also  propose  to 
amend  the  current  regulatory  language 
to  state  that  no  person  shall,  on  the 
grounds  of  race,  color,  national  origin, 
age,  sex,  or  disability,  be  subjected  to 
discrimination  under  the  program.  We 
also  propose  to  include  in  this  proposed 
section  the  current  instructions  under 
§  247.19  for  the  filing  of  a  complaint  of 
discrimination. 

We  propose  to  delete  the  current 
§  247.23(d),  which  indicates  how- 
interested  persons  may  acquire  program 
information  and  includes  a  list  of  the 
addresses  of  all  FNS  Regional  Offices. 
We  believe  that  program  materials 
provided  by  State  and  local  agencies 
and  information  on  the  FNS  Web  site  at 
http://www.fns.usda. gov/ fns  are  readily 
accessible  sources  of  program  contacts 
and  information,  and  may  also  be  more 
easily  revised  in  the  event  any  changes 
are  made  regarding  this  information. 

List  of  Subjects  in  7  CFR  Part  247 

Agricultural  commodities.  Food 
assistance  programs.  Infants  and 
children,  Maternal  and  child  health. 
Public  assistance  programs,  nutrition, 
women,  aged. 


Accordingly,  7  CFR  part  247  is 
proposed  to  be  revised  to  read  as 

follows: 

PART  247— COMMODITY 
SUPPLEMENTAL  FOOD  PROGRAM 

Sec. 

247.1  Definitions. 

247.2  The  purpose  and  scope  of  CSFP. 

247.3  Administering  agencies. 

247.4  Agreements. 

247.5  State  and  local  agency 
responsibilities. 

247.6  State  Plan. 

247.7  Selection  of  local  agencies. 

247.8  Individuals  applying  to  participate  in 
CSFP. 

247.9  Eligibility  requirements. 

247.10  Distribution  and  use  of  CSFP 
commodities. 

247.11  Applicants  exceed  caseload  levels. 

247.12  Rights  and  responsibilities. 

247.13  Provisions  for  non-English  or 
limited  English  speakers. 

247.14  Other  public  assistance  programs. 

247.15  Notification  of  eligibility  or 
ineligibility  of  applicant. 

247.16  Certification  period. 

247.17  Notification  of  discontinuance  of 
participant. 

247.18  Nutrition  educ:alion. 

247.19  Dual  participation. 

247.20  Program  violations. 

247.21  Caseload  assignment. 

247.22  .Mlocation  and  disbursement  of 
administrative  funds  to  State  agencies. 

247.23  State  provision  of  administrative 
funds  to  local  agencies. 

247.24  Recover>'  and  redistribution  of 
caseload  and  administrative  funds. - 

247.25  Allowable  uses  of  administrative 
funds  and  other  funds. 

247.26  Return  of  administrative  funds. 

247.27  Financial  management. 

247.28  Storage  and  inventory  of 
commodities. 

247.29  Reports  and  recordkeeping. 

247.30  Claims. 

247.31  Audits  and  investigations. 

247.32  Termination  of  agency  participation. 

247.33  Fair  hearings. 

247.34  .Management  reviews. 

247.35  Local  agency  appeals  of  State  agency 
actions. 

247.36  Confidentiality  of  applicants  or 
participants. 

247.37  Civil  rights  requirements. 

Authority:  Sec.  5.  Pub.  L.  93-86.  87  Stat. 
249.  as  added  by  Sec.  1304(b)(2).  Pub.  L.  95- 
113,  91  Stat.  980  (7  U.S.C.  612c  note):  sec. 
1335.  Pub.  L.  97-98.  95  Slat.  1293  (7  U.S.C. 
612c  note);  sec.  209.  Pub.  L.  98-8.  97  Stat. 
35  (7  U.S.C.  612c  note):  sec.  2(8),  Pub.  L.  98- 
92,  97  Stat.  611  (7  U.S.C.  612c  note);  sec. 
1562.  Pub.  L.  99-198.  99  Stat.  1590  (7  U.S.C. 
612c  note):  sec.  101(k].  Pub.  L.  100-202;  set;. 
1771(a).  Pub.  L  101-624.  101  Stat.  3806  (7 
U.S.C.  612c  note);  sec.  402(a).  Pub.  L.  104- 
12~   iiet:iH'   l'i:'« '7  U.S.C.  612c  note). 

§247.1     Definitions. 

Following  is  a  list  of  definitions  that 
apply  to  the  Commodity  Supplemental 
Food  Program  (CSFP). 
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Breastfeeding  women  means  women 
up  to  one  year  postpartum  who  are 
breastfeeding  their  infants. 

Caseload  means  the  number  of 
persons  the  State  agency  may  serve  on 
an  average  monthly  basis  over  the 
course  of  the  caseload  cycle. 

Caseload  cycle  means  the  period  from 
lanuary  1  through  the  following 
December  31. 

Certification  means  the  use  of 
procedures  to  determine  an  applicant's 
eligibility  for  the  program. 

Certification  period  means  the  period 
of  time  that  a  participant  mav  continue 
to  receive  program  benefits  without  a 
review  of  his  or  her  eligibility. 

Children  means  persons  wno  are  at 
least  one  year  of  age  but  have  not 
reached  their  sixth  birthday. 

Commodities  means  nutritious  foods 
purchased  by  USDA  to  supplement  the 
diets  of  CSFP  participants. 

CSFP  means  the  Commodity 
Supplemental  Food  Program. 

Department  means  the  U.S. 
Department  of  Agriculture^ 

Dual  participation  means 
simultaneous  participation  by  an 
individual  in  CSFP  and  the  WIC 
Program,  or  in  CSFP  at  more  than  one 
distribution  site. 

Elderly  persons  means  persons  at  least 
60  years  of  age. 

F/scay  year  means  the  period  from 
October  1  through  the  following 
September  30. 

FNS  means  the  Food  and  Nutrition 
Service. 

Infants  means  persons  under  one  year 
of  age. 

Local  agency  means  a  public  or 
private  nonprofit  agency,  including  an 
Indian  tribal  organization,  which  enters 
into  an  agreement  with  the  State  agency 
to  administer  CShT  at  the  local  level. 

Nonprofit  agency  means  a  private 
agency  or  organization  with  tax-exempt 
status  under  the  Internal  Revenue  Code, 
or  that  has  applied  for  tax-exempt  status 
with  the  Internal  Revenue  Service. 

Postpartum  ixomen  means  women  up 
to' one  year  after  termination  of 
pregnancy. 

7  CFR  part  250  means  the 
Department's  regulations  pertaining  to 
the  donation  of  foods  for  use  in  USDA 
food  distribution  programs. 

7  CFR  part  3016  means  the 
Department's  regulations  pertaining  to 
administrative  requirements  for  grants 
and  cooperative  agreements  with  State, 
local,  and  Indian  tribal  governments. 

7  CFR  part  3019  means  the 
Department's  regulations  pertaining  to 
administrative  requirements  for  grants 
and  cooperative  agreements  with 
nonprofit  organizations. 

7  CFR  part  3052  means  the 
Department's  regulations  pertaining  to 


audits  of  States,  local  governments,  and 
nonprofit  organizations. 

State  means  any  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  Northern  Mariana  Islands. 

State  agency  means  the  agency 
designated  by  the  State  to  administer 
CSFP  at  the  State  level;  an  Indian  tribe 
or  tribal  organization  recognized  by  the 
Department  of  the  Interior  that 
administers  the  program  for  a  specified 
tribe  or  tribes;  or.  the  appropriate  area 
office  of  the  Indian  Health  Service  of  the 
Departmerit  of  Health  and  Human 
Services.    I 

State  Plan  means  the  document  that 
describes  the  manner  in  which  the  State 
agency  intends  to  administer  the 
program  in  the  State. 

Subdistributing  agency  means  an 
agency  or  organization  that  has  entered 
into  an  agreement  with  the  State  agency 
lO  perform  functions  normally 
performed  by  the  State,  such  as  entering 
into  agreements  with  eligible  recipient 
agencies  under  which  commodities  are 
made  available,  ordering  commodities 
and/or  making  arrangements  for  the 
storage  and  delivery  of  such 
commodities  on  behalf  of  eligible 
recipient  agencies. 

WIC  Program  means  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants,  and  Children. 

§  247.2    The  purpose  and  scope  of  CSFP. 

(a)  How  does  CSFP  help  participants? 
Through  CSFP.  the  Department  provides 
nutritious  commodities  to  help  State 
and  local  agencies  meet  the  nutritional 
needs  of  low-income  pregnant, 
postpartum,  and  breastfeeding  women, 
infants,  children  ages  1  through  5.  and 
elderly  persons.  Through  local  agencies, 
each  participant  receives  a  monthly 
package  of  commodities,  based  on  food 
package  guide  rates  developed  by  FNS, 
with  input  from  State  and  local 
agencies.  Food  packages  include  such 
nutritious  foods  as  infant  formula  and 
cereal,  juices,  canned  fruits  and 
vegetables,  canned  meat  or  poultry  and 
other  protein  items,  and  grain  products 
such  as  pasta,  as  well  as  other  foods. 
Participants  also  receive  nutrition 
education. 

(bj  How  many  persons  may  be  served 
in  CSFP?  State  agencies  may  serve 
eligible  persons  up  to  the  caseload  limit 
assigned  to  them  by  FNS.  Caseload  is 
the  number  of  persons  that  may  be 
served  on  an  average  monthly  basis  over 
the  course  of  the  caseload  cycle,  which 
extends  from  lanuary  1  through  the 
following  December  31. 


§247.3    Administering  agencies. 

(a)  What  agencies  arr!  responsible  for 
administering  CSFP?  CSFP  is 
administered  at  the-Federal  level  bv  the 
Department's  Food  and  Nutrition 
Service  (FNS),  which  provides 
commodities,  assigns  caseload,  and 
allocates  administrative  funds  to  State 
agencies.  State  agencies  are  responsible 
for  administering  the  program  at  the 
State  level.  The  State  agency  may  select 
local  agencies  to  administer  the  program 
in  local  areas  of  the  State.  The  State 
agency  must  provide  guidance  to  local 
agencies  on  all  aspects  of  program 
operations.  The  State  agency  may  also 
select  subdistributing  agencies  (e.g., 
another  State  agency,  a  local 
governmental  agency,  or  a  nonprofit 
organization)  to  distribute  or  store 
commodities,  or  to  perform  other 
program  functions  on  behalf  of  the  State 
agency.  Local  or  subdistributing 
agencies  may  also  select  other  agencies 
to  perform  specific  program  functions 
(e.g.,  food  distribution  or  storage),  with 
the  State  agency's  approval.  Although 
the  State  agency  may  select  other 
organizations  to  perform  specific 
activities,  the  State  agency  is  ultimately 
responsible  for  all  aspects  of  program 
administration. 

(b)  Are  there  specific  functions  that 
the  State  agency  cannot  delegate  to 
another  agency? 

Yes.  The  State  agency  may  not 
delegate  the  performance  of  the 
following  functions  to  another  agency: 

(1)  Establishing  eligibilitv 
requirements,  in  accordance  with  the 
options  provided  to  the  State  agency 
under  §247.9. 

(2)  Establishing  a  management  review 
system  and  conducting  reviews  of  local 
agencies,  in  accordance  with  §  247.34. 

(c)  What  Federal  requirements  must 
State,  subdistributing.  and  local 
agencies  follow  in  administering  CSFP? 
State,  subdistributing.  and  local 
agencies  must  administer  the  program 
in  accordance  with  the  provisions  of 
this  part,  and  with  the  provisions 
contained  in  part  250  of  this  chapter, 
unless  they  are  inconsistent  with  the 
provisions  of  this  part. 

§247.4    Agreements. 

(a)  What  agreements  are  necessar\'  for 
agencies  to  administer  CSFP?  The 
following  agreements  are  necessarv  for 
agencies  to  administer  CSFP: 

(1)  Agreements  between  FNS  and 
State  agencies.  Each  State  agency  must 
enter  into  an  agreement  with  FNS  (Form 
FNS-74.  the  Federal-State  Agreement) 
prior  to  receiving  commodities  or 
admini.strative  funds. 

(2)  Agreements  between  State 
agencies  and  local  or  subdistributing 
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agencies.  The  State  agency  must  enter 
into  written  agreements  with  local  or 
subdistributing  agencies  prior  to  making 
commodities  or  administrati\e  funds 
available  to  them.  The  agreements  must 
contain  the  information  specified  in 
paragraph  (b)  of  this  section. 
Agreements  between  State  and  local 
agencies  must  also  contain  the 
information  specified  in  paragraph  (c)  of 
this  section.  Copies  of  all  agreements 
must  be  kept  on  file  by  the  parties  to  the 
agreements. 

(3)  Agrppinents  between  local  and 
subdistributing  agencies  and  other 
agencies.  The  State  agency  must  ensure 
that  local  and  subdistributing  agencies 
enter  into  written  agreements  with  other 
agencies  prior  to  making  commodities 
or  administrative  funds  available  to 
these  other  agencies.  The  agreements 
must  contain  the  information  specified 
in  paragraph  (b)  of  this  section.  Copies 
of  all  agreements  must  be  kept  on  file 
by  the  parties  to  the  agreements. 

(b)  What  are  the  required  contents  of 
agreements^  All  agreements  described 
under  paragraphs  (a)(2)  and  (a)(3)  of  this 
section  must  contain  the  following: 

(1)  An  assurance  that  each  agency  will 
administer  the  program  in  accordance 
with  the  provisions  of  this  part  and  with 
the  provisions  of  part  250  of  this 
chapter,  unless  they  are  inconsistent 
with  the  provisions  of  this  part. 

(2)  An  assurance  that  each  agency  will 
maintain  accurate  and  complete  records 
for  a  period  of  thiee  years  from  the  close 
of  the  fiscal  year  to  which  they  pertain, 
or  longer  if  the  records  are  related  to 
unresoh'ed  claims  actions,  audits,  or 
investigations. 

(3)  A  statement  that  each  agency 
receiving  commodities  for  distribution 
is  responsible  for  any  loss  resulting  from 
improper  distribution,  or  improper 
storage,  care,  or  handling  of 
commodities. 

(4)  A  statement  that  each  agency 
receiving  program  funds  is  responsible 
for  any  misuse  of  program  funds. 

(5)  A  description  of  the  specific 
functions  that  the  State,  subdistributing, 
or  local  agency  is  delegating  to  another 
agency. 

(6)  A  statement  that  the  agreement 
may  be  terminated  by  either  party  upon 
30  days'  written  notice. 

(c)  What  other  assurances  or 
information  must  be  included  in 
agreements  between  State  and  local 
agencies?  In  addition  to  the 
requirements  under  paragraph  (b)  of  this 
section,  agreements  between  State  and 
local  agencies  must  contain  the 
following: 

(1)  An  assurance  that  the  local  agency 
will  provide,  or  cause  to  be  provided. 


nutrition  education  to  participants,  as 
required  in  §247.18. 

(2)  An  assurance  that  the  local  agency 
will  provide  information  to  participants 
on  other  health,  nutrition,  and  public 
assistance  programs,  and  make  referrals 
as  appropriate,  as  required  in  §  247.14. 

(3)  An  assurance  that  the  local  agency 
will  distribute  commodities  in 
accordance  with  the  approved  food 
package  guide  rate. 

(4)  An  assurance  that  the  local  agency 
will  take  steps  to  prevent  and  detect 
dual  participation,  as  required  in 
§247.19. 

(5)  The  names  and  addresses  of  all 
certification,  distribution,  and  storage 
sites  under  the  jurisdiction  of  the  local 
agency. 

(d)  What  is  the  duration  of  required 
agreements?  All  agreements  between 
FNS  and  State  agencies  are  considered 
permanent,  but  may  be  amended  at  the 
initiation  of  State  agencies  or  at  the 
request  of  Fl^S.  All  ameiKiments  must 
be  approved  by  FNS.  The  State  agency 
establishes  the  duration  of  agreements  it 
signs  with  local  agencies  or 
subdistributing  agencies.  The  State 
agency  may  establish,  or  permit  the 
local  or  subdistributing  agency  to 
establish,  the  duration  of  agreements 
between  local  or  subdistributing 
agencies  and  other  agencies. 

§247.5     State  and  local  agency 
responsibilities. 

State  and  local  agencies  are 
responsible  for  administering  the 
program  in  accordance  with  the 
provisions  of  this  part,  and  with  the 
provisions  of  part  250  of  this  chapter,  as 
applicable.  Although  the  State  agency 
may  delegate  specific  responsibilities  to 
another  agency,  the  State  agency  is 
ultimately  responsible  for  all  aspects  of 
program  administration.  Following  is  an 
outline  of  the  major  responsibilities  of 
State  and  local  agencies;  it  is  not 
intended  to  be  all-inclusive. 

(a)  What  are  the  major  responsibilities 
shared  by  State  and  local  agencies?  The 
major  responsibilities  shared  by  State 
and  local  agencies  include: 

(1)  Entering  into  required  agreements. 

(2)  Ordering  commodities  for 
distribution 

(3)  Storing  and  distributing 
commodities. 

(4)  Establishing  procedures  for 
resolving  complaints  about 
commodities. 

(5)  Complying  with  civil  rights 
requirements. 

(6)  Maintaining  accurate  and 
complete  records. 

(7)  Conducting  program  outreach. 

(b)  What  are  the  major  State  agency 
responsibilities?  The  major 


responsibilities  of  State  agencies 
include: 

(1)  Completing  and  submitting  the 
State  Flan. 

(2)  Selecting  local  agencies  to 
administer  the  program  in  local  areas  of 
the  State, 

(3)  Determining  caseload  needs,  and 
submitting  caseload  requests  to  FNS. 

(4)  Assigning  caseload,  and  allocating 
administrative  funds,  to  local  agencies. 

(5)  Establishing  eligibility 
requirements,  in  accordance  with  the 
options  provided  to  the  State  agency 
imder  §  247,9.  (This  function  may  not  be 
delegated  to  another  agency.) 

(6)  Establishing  nutritional  risk 
criteria  and  a  residency  requirement  for 
participants,  if  such  criteria  are  to  be 
used, 

(7)  Establishing  a  financial 
management  system  that  effectively 
accounts  for  funds  received  for  program 
administration. 

(8)  Developing  a  plan  for  the  detection 
and  prevention  of  dual  participation,  in 
coordination  with  CSFP  local  agencies 
and  with  the  State  WIC  agency. 

(9)  Developing  a  plan  for  providing 
nutrition  education  to  participants. 

(10)  Establishing  appeals  and  fair 
hearing  procedures  for  local  agencies 
and  program  participants. 

(11)  Developing  a  management  review 
system  and  conducting  reviews  of  local 
agencies.  (This  function  may  not  be 
delegated  to  another  agency.) 

(12)  Determining  and  pursuing 
claims,  and  establishing  standards  for 
pursuit  of  claims  against  participants, 

(13)  Ensuring  compliance  witn 
Federal  audit  requirements. 

(14)  Providing  guidance  to  local 
agencies,  as  needed. 

(c)  What  are  the  major  local  agency 
responsibilities?  The  major  local  agency 
responsibilities  include: 

(1)  Determining  eligibility  of 
applicants  in  accordance  with  eligibility 
criteria  established  by  the  State  agency, 

(2)  Complying  with  fiscal  and 
operational  requirements  established  by 
the  State  agency. 

(3)  Ensuring  that  participation  does 
not  exceed  the  caseload  assigned  by  the 
State  agency. 

(4)  Issuing  foods  to  participants  in 
accordance  with  the  established  food 
package  guide  rates, 

(5)  Providing  nutrition  education  and 
information  on  the  availability  of  other 
nutrition  and  health  assistance 
programs  to  participants. 

(6)  Informing  applicants  of  their  rights 
and  responsibilities  in  the  program. 

(7)  Meeting  the  special  needs  of  the 
homebound  elderly,  to  the  extent 
possible. 

(8)  Pursuing  claims  against 
participants. 
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§247.6    State  Plan. 

(a)  What  is  the  State  Plan?  The  State 
Plan  is  a  document  that  describes  how 
the  State  agency  will  operate  CSFP  and 
the  caseload  needed  to  serve  eligible 
applicants.  The  State  agency  must 
submit  the  State  Plan  to  FNS  for 
approval.  Once  submitted  and 
approved,  the  State  Plan  is  considered 
permanent,  with  amendments  submitted 
at  the  State  agency's  initiative,  or  at  FNS 
request.  All  amendments  are  subject  to 
FNS  approval.  The  State  Plan  mav  be 
submitted  in  the  format  provided  in 
FNS  guidance,  in  an  alternate  format,  or 
in  combination  with  other  documents 
required  by  Federal  regulations.  The 
State  agency  is  encouraged  to 
collaborate  with  the  State  WIC  agency  in 
developing  the  State  Plan,  for  example, 
in  developing  plans  for  serving  women, 
infants,  and  children,  program  outreach, 
and  nutrition  education.  (Collaboration 
with  the  State  WIC  agencv  is  required  ir 
preventing  and  detecting  dual 
participatiun.J  The  State  Plan  must  be 
signed  by  the  State  agency  official 
responsible  for  program  administration. 
A  copy  of  the  State  Plan  must  be  kept 
on  file  at  the  State  agency  for  public 
inspection. 

(b)  When  must  the  State  Plan  be 
submitted'  The  State  Plan  must  be 
submitted  by  August  \5  to  take  effect  for 
the  fiscal  year  beginning  in  the 
following  October.  FNS  will  provide 
notification  of  the  approval  or 
disapproval  of  the  State  Plan  within  30 
days  of  receipt,  and  will  notify  the  State 
agency  within  1,5  days  of  receipt  if 
additional  information  is  needed. 
Disapproval  of  the  Plan  will  include  a 
reason  for  the  disapproval.  Approval  of 
the  Plan  is  a  prerequisite  to  the 
assignment  of  caseload  and  allocation  of 
administrative  funds,  but  does  not 
ensure  that  caseload  and  funds  will  be 
provided. 

(c)  What  must  be  included  in  the  State 
Plan?  The  State  Plan  must  include; 

(1)  The  names  and  addresses  of  all 
local  agencies  and  subdistributing 
agencies  with  which  the  State  agency 
has  entered  into  agreement. 

(2)  The  income  eligibility  standards  to 
be  used  for  women,  infants,  and 
children,  and  the  options  to  be  used 
relating  to  income  or  other  eligibility 
requirements,  as  provided  under 
§247.9. 

(3)  The  nutritional  risk  criteria  to  be 
used,  if  the  State  chooses  to  establish 
such  criteria. 

(4)  A  description  of  plans  for  serving 
women,  infants,  children,  and  elderly 
participants  and  the  caseload  needed  to 
serve  them. 


(5)  A  description  of  plans  for 
conducting  outreach  to  women,  infants, 
children,  and  the  elderly. 

(6)  A  description  of  the  system  for 
storing  and  distributing  commodities. 

(7)  A  description  of  plans  for 
providing  nutrition  education  to 
participants. 

(8)  A  description  of  the  means  by 
which  the  State  agency  will  detect  and 
prevent  dual  participation,  including 
collaboration  with  the  State  WIC 
agency,  and  a  copy  of  the  agreement 
signed  with  the  State  WIC  agency  to 
accomplish  this. 

(9)  A  description  of  the  .standards  the 
State  agency  will  use  in  determining  if 
the  pursuit  of  a  claim  against  a 
participant  is  cost-effective. 

(10)  A  description  of  the  means  by 
which  the  State  will  meet  the  needs  of 
the  homebound  elderly. 

(n )  Copies  of  all  agreements  entered 
into  by  the  State  agency. 

(d)  When  must  the  State  agencv 
submit  amendments  to  the  State  Plan? 
The  State  agency  must  submit 
amendments  to  FNS  to  reflect  any 
changes  in  program  operations  or 
administration  described  in  the  State 
Plan,  and  to  request  additional  caseload 
for  the  following  caseload  cycle.  FNS 
may  also  require  that  the  State  Plan  be 
amended  to  reflect  changes  in  Federal 
law  or  policy.  The  State  agency  may 
submit  amendments  to  the  State  Plan  at 
any  time  during  the  fiscal  year,  for  FNS 
approval.  The  amendments  will  take 
effect  immediately  upon  approval, 
unless  otherwise  specified  by  FNS.  If  a 
State  ajgency  would  like  to  receive 
additional  caseload  for  the  caseload 
cycle  beginning  the  following  January  1. 
it  must  submit  an  amendment  to  the 
Plan  which  conveys  the  request  for 
additional  caseload  by  November  5.  The 
State  agency  must  also  describe  in  this 
submission  any  plans  for  serving 
women,  infants,  children,  and  the 
elderly  at  new  sites.  FNS  action  on  the 
State  agency's  request  for  additional 
caseload  is  part  of  the  caseload 
assignment  process,  as  described  under 
§247.21.     j 

§  247.7    Selection  of  local  agencies. 

(a)  How  does  a  local  agency  apply  to 
participate  in  CSFP?  Local  agencies 
wishing  to  participate  in  CSFP  must 
submit  a  written  application  to  the  State 
agency.  The  dpplication  must  describe 
how  the  local  agency  will  operate  the 
program  and,  for  nonprofit  agencies, 
must  include  the  agency's  tax-exempt 
status.  To  be  eligible  to  participate  in 
CSFP,  a  nonprofit  agency  must  have  tax- 
exempt  status  under  the  Internal 
Revenue  Code  (IRC),  or  have  applied  for 
tax-exempt  status  with  the  hiternal 


Revenue  Service  (IRS),  and  be  moving 
towards  such  status.  Nonprofit  agencies 
organized  or  operated  exclusively  for 
religious  purposes  are  automatically  tax- 
exempt  under  the  IRC.  Nonprofit 
agencies  required  to  obtain  tax-exempt 
status  must  provide  documentation 
from  the  IRS  that  they  have  obtained 
such  status,  or  have  applied  for  it. 

(b)  On  what  basis  does  the  State 
agency  make  a  decision  on  the  local 
agency's  application?  The  State  agency 
must  approve  or  disapprove  the  local 
agency's  application  based  on  the 
following  criteria: 

(1)  The  ability  of  the  local  agency  to 
operate  the  program  in  accordance  with 
Federal  and  State  requirements. 

(2)  The  need  for  the  program  in  the 
projected  service  area  of  the  local 
agency. 

(3)  The  resources  available  (caseload 
and  funds)  for  initiating  a  program  in 
the  local  area. 

(4)  For  nonprofit  agencies,  the  tax- 
exempt  status,  with  appropriate 
documentation. 

(c)  What  must  the  State  agency  do  if 

a  nonprofit  agency  approved  for  CSFP  is 
subsequently  denied  tax-exempt  status 
by  the  IRS,  or  does  not  obtain  this  status 
within  a  certain  period  of  time?  In 
accordance  with  paragraph  (a)  of  this 
section,  the  State  agency  mav  approve  a 
nonprofit  agency  that  has  applied  to  the 
IRS  for  tax-exempt  status,  and  is  moving 
toward  compliance  with  the 
requirements  for  recognition  of  tax- 
exempt  .status.  However,  if  the  IRS 
subsequently  denies  a  participating 
agency's  application  for  recognition  of 
tax-exempt  status,  the  agencv  must 
immediately  notif\'  the  State  agency  of 
the  denial.  The  State  agency  must 
terminate  the  agency's  agreement  and 
participation  immediately  upon 
notification.  If  documentation  of 
recognition  of  tax-exempt  status  is  not 
received  within  180  days  of  the  effective 
date  of  the  agency's  approval  to 
participate  in  CSFP,  the  State  agency 
must  terminate  the  agency's 
participation  until  such  time  as 
recognition  of  tax-exempt  status  is 
obtained.  However,  the  State  agency 
may  grant  an  extension  of  90  days  if  the 
agency  demonstrates  that  its  inability  to 
obtain  tax-exempt  status  in  the  180-day 
period  is  due  to  circumstances  beyond 
its  control. 

(d)  How  much  time  does  the  State 
agency  have  to  make  a  decision  on  the 
local  agency's  application?  The  State 
agency  must  inform  the  local  agency  of 
approval  or  denial  of  the  application 
within  60  days  of  its  receipt.  If  the 
application  is  denied,  the  State  agency 
must  provide  a  written  explanation  for 
the  denial,  along  with  notification  of  the 
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local  agency's  right  to  appeal  the 
decision,  in  accordance  with  §  247.35.  If 
the  application  is  approved,  the  State 
and  local  agency  must  enter  into  an 
agreement  in  accordance  with  the 
requirements  of  §247.4 

§  247.8     Individuals  applying  to  participate 
in  CSFP. 

(a)  What  information  must  mdividuals 
applying  to  participate  in  CSFP  provide? 
To  apply  for  CSFP  benefits,  the 
applicant,  or  the  adult  parent  or 
guardian  of  the  applicant,  must  provide 
the  following  information  on  the 
application: 

(1)  Name  and  address,  including  some 
form  of  identification  for  each  applicant. 

(2)  Household  income. 

(3)  Other  information  related  to 
eligibility,  such  as  age  or  pregnancy,  as 
applicable. 

(b)  What  else  is  required  on  the 
application  form?  After  informing  the 
applicant  (or  adult  parent  or  guardian) 
of  his  or  her  rights  and  responsibilities, 
in  accordance  with  §  247.12,  the  local 
agency  must  ensure  that  the  applicant. 
or  the  adult  parent  or  guardian  of  the 
applicant,  signs  the  application  form 
beneath  the  following  pre-printed 
statement.  The  statement  must  be  read 
by,  or  to.  the  applicant  (or  adult  parent 
or  guardian)  before  signing. 

This  application  is  being  completed  in 
connection  with  the  receipt  of  Federal 
assistance.  Program  officials  may  verify 
information  on  this  form.  I  am  aware  that 
deliberate  misrepresentation  may  subject  me 
to  prosecution  under  applicable  State  and 
Federal  statutes.  I  am  also  aware  that  the 
information  provided,  may  be  shared  with 
other  organizations  to  detect  and  prevent 
dual  participation.  I  have  been  advised  of  my 
rights  and  obligations  under  the  program.  1 
certify  that  the  information  I  have  provided 
for  my  eligibility  determination  is  correct  to 
the  best  of  my  knowledge. 

I  authorize  the  release  of  information 
provided  on  this  application  form  to  other 
organizations  administering  assistance 
programs  for  use  in  determining  my 
eligibility  for  participation  in  other  public 
assistance  programs  and  for  program 
outreach  purposes.  (Please  indicate  decision 
by  placing  a  checkmark  in  the  appropriate 
box.) 

YESn 
NOD 

§247.9     Eligibility  requirements. 

(a)  Who  is  eligible  for  CSFP'  To  be 
eligible  for  CSFP,  individuals  must  fall 
into  one  of  the  following  population 
groups: 

(1)  Infants,  i.e..  persons  under'one 
vear  of  age. 

(2)  Children,  i.e..  persons  who  are  at 
least  one  year  of  age  but  have  not 
reached  their  sixth  birthday. 

[3J  Pregnant  women. 


(4)  Breastfeeding  women,  up  to  one 
year  after  giving  birth  (post-partum). 

(5)  Post-partum  women,  up  to  one 
year  after  termination  nf  pregnancy. 

(6)  Elderly  persons,  i.e..  persons  at 
least  60  years  of  age. 

(b)  what  are  the  income  eligibility- 
requirements  for  women,  infants,  and 
children'^  (1 )  The  State  agency  must 
establish  household  income  limits  that 
are  at  or  below  185  percent  of  the 
Federal  Poverty  Income  Guidelines 
published  annually  by  the  Department 
of  Health  and  Human  Ser\'ices,  but  not 
below  100  percent  of  these  guidelines. 
However,  the  State  agency  must  accept 
as  income-eligible,  regardless  of  actual 
income,  any  applicant  who  is: 

(i)  Certified  as  eligible  to  receive  food 
stamps  under  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2011  et  seq.].  Temporary 
Assistance  for  Needy  Families  (TANF) 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act  (42  U.S.C.  601  ''f  seq.].  or 
Medical  Assistance  [i.e.,  Medicaid) 
under  Title  XIX  of  the  Social  Security 
Act  (42  U.S.C.  1396  ef  seq.). 

(ii)  A  member  of  a  family  that  is 
certified  eligible  to  receive  assistance 
under  TANF,  or  a  member  of  a  family 
in  which  a  pregnant  woman  or  an  infant 
is  certified  eligible  to  receive  assistance 
under  Medicaid. 

(2)  The  State  agency  may  consider 
women,  infants,  and  children 
participating  in  another  Federal,  State, 
or  local  food,  health,  or  welfare  program 
as  automatically  eligible  for  CSFP  if  the 
income  eligibility  limits  for  the  program 
are  equal  to  or  lower  than  the 
established  CSFP  limits. 

(3)  For  a  pregnant  woman,  the  State 
agency  must  count  each  embryo  or  fetus 
in  utero  as  a  household  member  in 
determining  if  the  household  meets  the 
income  eligibility  standards. 

(c)  What  are  the  income  eligibility 
requirements  for  elderly  persons?  The 
State  agency  must  use  a  household 
income  limit  at  or  below  130  percent  of 
the  Federal  Poverty  Income  Guidelines. 
Elderly  persons  in  households  with 
income  at  or  below  this  level  must  be 
considered  eligible  for  CSFP  benefits 
(assuming  they  meet  other 
requirements).  However,  elderly  persons 
certified  before  September  17,  1986  {i.e., 
under  the  three  elderly  pilot  projects) 
must  remain  subject  to  the  eligibility 
criteria  in  effect  at  the  time  of  their 
certification. 

(d)  When  must  the  State  agency  revise 
the  CSFP  income  guidelines  to  reflect 
the  annual  adjustments  of  the  Federal 
Poverty  Income  Guidelines?  Each  year, 
FNS  will  notif>-  State  agencies,  by 
memorandum,  of  adjusted  income 
guidelines  by  household  size  at  185 
percent,  130  percent,  and  100  percent  of 


the  Federal  Pmertv  Income  (iuidphnes. 
The  memorandum  will  reflect  the 
annual  adjustments  to  the  Federal 
Povertv  Income  Guidelines  issued  bv 
the  Department  of  Health  and  Human 
Ser\'ices.  The  State  agency  must 
implement  the  adiusted  guidelines  for 
elderly  applicants  immediately  upon 
receipt  of  the  memorandum.  However, 
for  women,  infants,  and  children 
applicants,  the  State  agency  must 
implement  the  adjusted  guidelines  at 
the  same  time  that  the  State  WIC  agencv 
implements  the  adjusted  guidelines  in 
WIC. 

(e)  How  is  income  defined  and 
considered  as  it  relates  to  CSFP 
eligibility?  (1)  Income  means  gross 
income  before  deductions  for  such  items 
as  income  taxes,  employees'  social 
security  taxes,  insurance  premiums,  and 
bonds. 

(21  ihe  State  agency  may  exclude 
from  consideration  the  following 
sources  of  income  listed  under  the  WIC 
regulations  at  §246.7(d){2)(iv)  of  this 
chapter: 

(i)  Any  basic  allowance  for  housing 
received  by  military  services  personnel 
residing  off  military  installations. 

(ii)  The  value  of  inkind  housing  and 
other  inkind  benefits. 

(3)  The  State  agency  must  exclude 
from  consideration  all  income  sources 
excluded  by  legislation,  which  are  listed 
in  §  246.7(d)(2)(iv)(C)  of  this  chapter. 
FNS  will  notify  State  agencies  of  any 
new  forms  of  income  excluded  by 
statute  through  program  policy 
memoranda. 

(4)  The  State  agency  may  authorize 
local  agencies  to  consider  the 
household's  average  income  during  the 
previous  12  months  and  current 
household  income  to  determine  which 
more  accurately  reflects  the  household's 
status.  In  instances  in  which  the  State 
makes  the  decision  to  authorize  local 
agencies  to  determine  a  household's 
income  in  this  manner,  all  local 
agencies  must  comply  with  the  State's 
decision  and  apply  this  method  of 
income  determination  in  situations  in 
which  it  is  warranted. 

(f)  What  other  options  does  the  State 
agency  have  in  establishing  eligibility 
requirements  for  CSFP?  (1)  The  State 
agency  may  require  that  an  individual 
be  at  nutritional  risk,  as  determined  by 
a  physician  or  by  local  agency  staff. 

(2)  The  State  agency  may  require  that 
an  individual  reside  witliin  the  service 
area  of  the  local  agency  at  the  time  of 
application  for  CSFP  benefits.  However, 
the  State  agency  may  not  require  that  an 
individual  reside  within  the  area  for  any 
fixed  period  of  time. 
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§247.10     Distribution  and  use  of  CSFP 
commodities. 

(a)  What  are  the  requirements  for 
distributing  CSFP  commodities  to 
participants:' Thi;  local  agencv  must 
distribute  a  package  of  commodities  to 
participants  each  month,  or  a  two- 
month  supply  of  commodities  to 
participants  everv  other  month,  in 
accordance  with  tht?  food  package  guide 
rates  established  by  FNS. 

(b)  What  must  the  local  agencv  do  to 
ensure  that  commodities  are  distributed 
only  to  CSFP  participants?  The  local 
agency  must  require  each  participant,  or 
participant' s  proxy,  to  present  some 
form  of  identification  before  distributing 
commodities  to  that  person. 

(c)  What  restrictions  apply  to  State 
and  local  agencies  in  the  distribution  of 
CSFP  commodities'^'  ,State  and  local 
agencies  must  not  require,  or  request, 
that  participants  make  any  payments,  or 
provide  any  materials  or  services,  in 
connection  with  the  receipt  of  CSFP 
commodities.  .State  and  local  agencies 
must  not  use  the  distribution  of  CSFP 
commodities  as  a  means  of  furthering 
the  political  interests  of  anv  person  or 
party. 

(d)  What  are  the  restrictions  for  the 
use  of  CSFP  commodities?  CSFP 
commodities  may  not  be  used  for 
outreach,  refreshments,  or  for  any 
purposes  other  than  distribution  to,  and 
nutrition  education  for.  CSFP 
participants. 

§  247.1 1     Applicants  exceed  caseload 
levels. 

(a)  What  must  the  local  agency  do  if 
the  number  of  applicants  exceeds  the 
local  agency's  caseload  level?  If  all 
caseload  has  been  filled,  the  local 
agency  must  maintain  a  waiting  list  of 
individuals  who  apply  for  the  program. 
In  establishuig  the  waiting  list,  the  local 
agency  must  include  the  date  of 
application,  the  population  group  of  the 
applicant,  and  information  necessary  to 
allow  the  local  agency  to  contact  the 
applicant  when  caseload  space  becomes 
available.  Unless  they  have  been 
determined  ineligible,  applicants  must 
be  notified  of  their  placement  on  a 
waiting  list  within  10  days  of  their 
request  for  benefits. 

(b)  What  are  the  requirements  for 
sen'ing  individuals  on  the  waiting  list 
once  caseload  slots  become  available? 
When  caseload  slots  open  up,  the  local 
agency  must  provide  benefits  to  eligible 
individuals  on  the  waiting  list  in  the 
following  order  of  priority: 

(1)  Pregnant  women,  breastfeeding 
women,  and  infants. 

(2)  Children  ages  1  through  3. 

(3)  Children  ages  4  and  5. 

(4)  Postpartum  women. 


(5)  Elderly  persons. 

§247.12    Rights  and  responsibilities. 

(aj  What  information  regarding  an 
individual's  rights  in  CSFP  must  the 
local  agency  provide  to  the  applicant? 
The  local  agency  is  responsible  for 
informing  the  applicant,  orally  or  in 
writing,  of  the  following: 

(1)  Program  standards  are  applied 
without  discrimination  by  race,  color, 
national  origin,  age,  disability,  or  sex. 

(2)  The  local  agency  will  provide 
notification  of  a  decision  to  deny  or 
terminate  CSFP  benefits,  and  of  an 
individual's  right  to  appeal  this  decision 
by  requesting  a  fair  hearing,  in 
accordanci!  with  §  247.33(a). 

(3)  The  local  agency  will  make 
nutrition  education  available  to  all  adult 
participants,  and  to  parents  or  guardians 
of  infant  and  child  participants,  and 
will  encourage  ihem  to  participate. 

(4)  The  local  agency  will  provide 
information  on  other  nutrition,  health, 
or  assistanre  programs,  and  make 
referrals  as  appropriate. 

(b)  What  information  regarding  an 
individual's  responsibilities  in  CSFP 
must  the  local  agency  provide  to  the 
applicant?  In  addition  to  the  written 
statement  required  by  §  247.8(b),  the 
local  agency  is  responsible  for  informing 
the  applicant,  orally  or  in  writing,  of  the 
following; 

(1)  Individuals  may  not  receive  both 
CSFP  and  WIC  benefits  simultaneously, 
and  may  not  receive  CSFP  benefit&at 
more  than  one  CSFP  site 
simultaneously. 

(2)  Improper  receipt  of  CSFP  benefits 
as  a  result  of  dual  participation  or  other 
program  violations  may  lead  to  a  claim 
against  the  individual  to  recover  the 
value  of  the  benefits,  and  may  lead  to 
disqualification  from  CSFP. 

(3)  Participants  must  report  changes 
in  household  income  or  composition 
within  10  days  after  the  change  becomes 
known  to  the  household. 

§247.13     Provisions  for  non-English  or 
limited  English  speakers. 

(a)  What  must  State  and  local 
agencies  do  to  ensure  that  non-English 
or  limited  English  speaking  persons  are 
aware  of  their  rights  and  responsibilities 
in  the  program?  If  a  significant 
proportion  of  the  population  in  an  area 
is  comprised  of  non-English  or  limited 
English  speaking  persons  with  a 
common  language,  the  State  agency 
must  ensure  that  local  agencies  inform 
such  persons  of  their  rights  and 
responsibilities  in  the  program,  as  listed 
under  §  247.12,  in  an  appropriate 
language.  State  and  local  agenc-es  must 
ensure  that  bilingual  staff  members  or 
interpreters  are  available  to  serve  these 
persons. 


(b)  What  must  State  and  local 
agencies  do  to  ensure  that  non-English 
or  hmited  English  speaking  persons  are 
aware  of  other  program  information?  U 
a  significant  proportion  of  the 
population  in  an  area  is  comprised  of 
non-English  or  limited  English  speaking 
persons  with  a  common  language,  the 
State  agency  must  ensure  that  local 
agencies  provide  other  program 
information,  except  application  forms, 
to  such  persons  in  an  appropriate 
language. 

§247.14    Other  public  assistance 
programs. 

(a)  What  information  on  other  public 
assistance  programs  must  the  local 
agency  provide  to  women,  infants,  and 
children  applicants?  The  local  agency 
must  provide  CSFP  applicants  eligible 
for  both  CSFP  and  WIC  with  written 
information  on  the  WK^  Program,  to 
assist  them  in  choosing  the  program  in 
which  they  wish  to  participate. 
Additionally,  the  local  agencv  mu.st 
provide  women,  infants,  and  children 
applicants  with  written  information  on 
the  following  nutrition,  health,  or  public 
assistance  programs,  and  make  referrals 
to  these  programs  as  appropriate: 

(1)  The  Medicaid  Program,  which  is 
the  medical  assistance  program 
established  under  Title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 
and  other  health  insurance  programs  for  • 
low-income  households  in  the  State. 
The  State  agency  must  provide  local 
agencies  with  materials  showing  the 
income  standards  utilized  in  the 
Medicaid  Program. 

(2)  The  Temporary  Assistance  for 
Needy  Families  (TANF)  program  under 
part  A  of  Title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.]. 

(3)  The  Child  Support  Enforcement 
Program  under  part  D  of  Title  IV  of  the 
Social  Security  Act  (42  U.S.C.  651  et 
seq.). 

(4)  The  Food  Stamp  Program  (7  U.S.C.~ 
2011  efse^.). 

(b)  What  information  on  other  public 
assistance  programs  must  the  local 
agency  provide  to  elderly  applicants? 
The  local  agency  must  provide  elderly 
applicants  with  written  information  on 
the  following  programs,  and  make 
referrals,  as  appropriate: 

(1)  Supplemental  security  income 
benefits  provided  under  title  XVI  of  the 
Social  Security  Act  (42  U.S.C.  1381  et 
seq.). 

(2)  Medical  assistance  provided  under 
title  XIX  of  the  Social  Security  Act  (42 
U.S.C.  1396  et  seq.],  including  medical 
assistance  provided  to  a  qualified 
Medicare  beneficiary  (42  U.S.C.  1395(p) 
and  1396d(5)). 
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(3)  The  Food  Stamp  Program  (7  U.S.C. 
2011  et  seq). 

(c)  Is  the  value  of  CSFP  benefits 
counted  as  income  or  resources  for  any 
other  public  assistance  programs?  No. 
The  value  of  benefits  received  in  CSFP 
may  not  be  considered  as  income  or 
resources  of  participants  or  their 
families  for  any  purpose  under  Federal. 
State,  or  local  laws,  including  laws 
relating  to  taxation  and  public 
assistance  programs. 

§  247.1 5     Notification  of  eligibility  or 
ineligibility  of  applicant. 

(a)  What  is  the  timeframe  for  notifying 
an  applicant  of  ehgihility  or  ineligibility 
for  CSFP  benefits?  Local  agencies  must 
notify  applicants  of  their  eligibility  or 
ineligibilit\  for  CSFP  benefits,  or  their 
placement  on  a  waiting  list,  within  10 
days  from  the  date  of  application. 

(b)  What  must  be  included  in  the 
notification  of  eligibility  or  ineligibility? 
The  notification  of  eligibility  must 
include  information  on  the  time, 
location,  and  means  of  food 
distribution,  and  the  length  of  the 
certification  period.  Notification  of 
ineligibility  must  be  in  writing,  and 
must  include  the  reason  the  applicant  is 
not  eligible,  and  a  statement  of  the 
individual's  right  to  a  fair  hearing  to 
appeal  the  decision. 

§247.16    Certification  period. 

(a)  Hmv  long  is  the  certification 
period?  (1)  Women,  infants,  and 
children.  For  women,  infants,  and 
children,  the  State  agency  must 
establish  certification  periods  that  may 
not  exceed  6  months  in  length. 
However,  pregnant  women  must  be 
certified  to  participate  for  the  duration 
of  their  pregnancy  and  for  up  to  six 
weeks  post-partum. 

(2)  Elderly  persons.  For  elderly 
persons,  the  State  agency  must  establish 
certification  periods  that  may  not 
exceed  6  months  in  length.  However, 
the  State  agency  may  authorize  local 
agencies  to  extend  the  certification 
period  without  a  formal  review  of 
eligibility  for  additional  6-month 
periods,  as  long  as  the  following 
conditions  are  met; 

(i)  The  person's  address  and 
continued  mterest  in  receiving  program 
benefits  are  verified. 

(ii)  The  local  agency  has  sufficient 
reason  to  believe  that  the  person  still 
meets  the  income  eligibility  standards 
(e.g..  the  elderly  person  has  a  fixed 
income), 

(iii)  No  eligible  women,  infants,  or 
children  are  waiting  to  be  served. 

(b)  On  what  day  of  the  final  month 
does  the  certification  period  end''  The 
certification  period  extends  to  the  final 


day  of  the  month  in  which  eligibility 
expires  (e.g.,  the  last  day  of  the  month 
in  which  a  child  reaches  his  or  her  sixth 
birthday). 

(c)  Does  the  certification  period  end 
when  a  participant  moves  from  the  local 
area  in  which  he  or  she  was  receiving 
benefits?  No.  The  State  agency  must 
ensure  that  local  agencies  serve  a  CSFP 
participant,  or  WIC  participant  (if  also 
eligible  for  CSFP),  who  moves  from 
another  area  to  an  area  served  by  CSFP, 
and  whose  certification  period  has  not 
expired.  The  participant  must  be  given 
the  opportunity  to  continue  to  receive 
CSFP  benefits  for  the  duration  of  the 
certification  period.  If  the  local  agency 
has  a  waiting  list,  the  participant  must 
be  placed  on  its  waiting  list  ahead  of  all 
other  waiting  applicants.  The  local 
agency  that  determined  the  participant's 
eligibility  must  provide  verification  of 
the  extent  of  the  certification  period  to 
the  participant  upon  request. 

(d)  What  must  the  local  agency  do  to 
ensure  that  participants  are  aware  of  the 
expiration  of  the  certification  period? 
The  local  agency  must  notify  program 
participants  in  writing  at  least  15  days 
before  the  expiration  date  that  eligibility 
for  the  program  is  about  to  expire. 

§247.17     Notification  of  discontinuance  of 
participant. 

(a)  What  must  a  local  agency  do  if  it 
has  evidence  that  a  participant  is  no 
longer  eligible  for  CSFP  benefits  during 
the  certification  period?  If  a  local  agency 
has  evidence  that  a  participant  is  no 
longer  eligible  for  CSFP  benefits  during 
the  certification  period,  it  must  provide 
the  participant  with  a  written 
notification  of  discontinuance  at  least 

1 5  days  before  the  effective  date  of 
discontinuance. 

(b)  What  must  be  included  in  the 
notification  of  discontinuance?  The 
notification  of  discontinuance  must 
include  the  effective  date  of 
discontinuance,  the  reason  for  the 
participant's  ineligibility,  and  a 
statement  of  the  individual's  right  to 
appeal  the  discontinuance  through  the 
fair  hearing  process,  in  accordance  with 
§  247.33(a). 

§247.18     Nutrition  education. 

(a)  What  art  the  State  agency's 
responsibilities  in  ensuring  that 
nutrition  education  is  provided?  The 
State  agency  must  establish  an  overall 
nutrition  education  plan  and  must 
ensure  that  local  agencies  provide 
nutrition  education  to  participants  in 
accordance  with  the  plan  The  State 
agency  must  also  establish  an  evaluation 
procedure  to  ensure  that  the  nutrition 
education  provided  is  effective.  The 
evaluation  procedure  must  include 


participant  input  and  must  be  directed 
by  a  nutritionist  or  other  qualified 
professional.  The  evaluation  may  be 
conducted  by  the  State  or  local  agency, 
or  by  another  agency  under  agreement 
with  the  State  or  local  agency. 

(b)  What  t}j}e  of  nutrition  education 
must  the  local  agency  provide?  The 
local  agency  must  provide  nutrition 
education  that  can  be  easily  understood 
by  participants  and  is  related  to  their 
nutritional  needs  and  household 
situations.  The  local  agency  must 
provide  nutrition  education  that 
includes  the  following  information, 
which  should  account  for  specific 
ethnic  and  cultural  characteristics 
whenever  possible: 

(1)  The  nutritional  value  of  CSFP 
foods,  and  their  relationship  to  the 
overall  dietary  needs  of  the  population 
groups  ser\'ed. 

(2)  Nutritious  ways  to  use  CSFP  foods. 

(3)  Special  nutritional  needs  of 
participants  and  how  these  needs  may 
be  met. 

(4)  For  pregnant  and  postpartum 
women,  the  benefits  of  breastfeeding. 

(5)  The  importance  of  health  care,  and 
the  role  nutrition  plays  in  maintaining 
good  health. 

(6)  The  importance  of  the  use  of  the 
foods  by  the  participant  to  whom  they 
are  distributed,  and  not  by  another 
person. 

(c)  To  whom  must  local  agencies 
provide  nutrition  education?  The  local 
agency  must  make  nutrition  education 
available  to  all  adult  participants  and  to 
parents  or  guardians  of  infants  and  child 
participants.  Local  agencies  are 
encouraged  to  make  nutrition  education 
available  to  children,  where     ' 
appropriate. 

(d)  May  CSFP  foods  be  used  in 
cooking  demonstrations?  Yes.  The  State 
or  local  agency,  or  another  agency  with 
which  it  has  signed  an  agreement,  may 
use  CSFP  foods  to  conduct  cooking 
demonstrations  as  part  of  the  nutrition 
education  provided  to  program 
participants,  but  not  for  other  purposes. 

§247.19     Dual  participation. 

(a)  What  must  State  and  local 
agencies  do  to  prevent  and  detect  dual 
participation?  The  State  agency  must 
work  with  the  State  WIC  agency  to 
develop  a  plan  to  prevent  and  detect 
dual  participation,  in  accordance  with 
an  agreement  signed  by  both  agencies. 
The  State  agency  must  also  work  with 
local  agencies  to  prevent  and  detect 
dual  participation.  In  accordance  with 
§  247.12(b)(1),  the  local  agency  must 
inform  applicants  that  dual 
participation  is  not  allowed  and  must 
check  the  identification  of  all 
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participants  when  they  are  certified  or 
recertified. 

fb)  What  must  the  local  agency  do  if 
a  CSFP  participant  is  found  to  be 
committing  dual  participation?  A 
participant  fdund  to  be;  committing  dual 
participation  must  be  discontinued  from 
one  of  the  programs  (VVIC  or  CSFP),  or 
from  participation  at  more  than  one 
CSFP  site.  Whenever  an  individual's 
participation  in  CSFP  is  discontinued, 
the  local  agency  must  notify  the 
individual  of  the  discontinuance,  in 
accordance  with  *?  247.17.  The 
individual  may  appeal  the 
discontinuance  through  the  fair  hearing 
process,  in  accordance  with  §  247.33(a). 
In  accordance  with  §  247.20(b).  if  the 
dual  participation  resulted  from  the 
participant,  or  the  parent  or  caretaker  of 
the  participant,  making  false  or 
misleading  statements,  or  intentionally 
withholding  information,  the  local 
agency  must  disqualify-  the  participant 
from  CSFP.  unless  the  local  agencv 
determines  that  disqualification  would 
result  in  a  serious  health  risk.  The  local 
agency  must  also  initiate  a  claim  against 
the  participant  to  recover  the  value  of 
CSFP  benefits  improperly  received,  in 
accordance  with  s;  247.36(c). 

§247.20    Program  violations. 

(a)  What  art'  program  violations  in 
CSFP'  Program  violations  are  actions 
taken  by  CSFP  applicants  or 
participants,  or  the  parents  or  caretakers 
of  applicants  or  participants,  to  obtain 
or  use  CSFP  benefits  improperly. 
Program  violations  include  the 
following  actions: 

(1)  Intentionally  making  false  or 
misleading  statements,  orally  or  in 
writing. 

(2)  Intentionally  withholding 
information  pertaining  to  eligibility  in 
CSFP. 

(3)  Selling  commodities  obtained  in 
the  program,  or  exchanging  them  for 
non-food  items. 

(4)  Physical  abuse,  or  threat  of 
physical  abuse,  of  program  staff. 

(5)  Committing  dual  participation. 

(b)  What  are  the  penalties  for 
committing  program  violations''  If 
applicants  or  participants,  or  the  parents 
or  caretakers  of  applicants  or 
participants,  commit  program 
violations,  the  State  agency  mav  require 
local  agencies  to  disqualify  the 
applicants  or  participants  for  a  period  of 
up  to  one  year.  However,  if  the  local 
agency  determines  that  disqualification 
would  result  in  a  serious  health  risk,  the 
disqualification  may  be  waived.  For 
program  violations  that  involve  fraud, 
the  State  agency  must  require  local 
agencies  to  disqualify  the  participant 
from  CSFP  for  a  period  of  up  to  one 


year,  unless  the  local  agency  determines 
that  disqualification  would  result  in  a 
serious  health  risk.  The  State  agency 
must  require  local  agencies  to 
permanently  disqualify  a  participant 
who  commits  three  program  violations 
that  involve  fraud.  For  purposes  of  this 
progfam,  fraud  includes: 

(1)  Intentionally  making  false  or 
misleading  statements  to  obtain  CSFP 
commodities. 

(2)  Interjtionally  withholding 
information  to  obtain  CSFP 
commodities. 

(3)  Selling  CSFP  commodities,  or 
exchanging  them  for  non-food  items. 

(c)  What  must  the  local  agency  do  to 
notify  the  individual  of  disqualification 
from  CSFP?  The  local  agency  must 
provide  the  individual  with  written 
notification  of  disqualification  from 
CSFP  at  least  15  days  before  the 
effective  date  of  disqualification.  The 
notification  must  include  the  effective 
date  and  period  of  disqualification,  the 
reason  for  the  disqualification,  and  a 
statement  that  the  individual  may 
appeal  the  disqualification  through  the 
fair  hearing  process,  in  accordance  with 
§247.33(a)L 

§247.21     Caseload  assignment. 

(a)  Hoiv  does  FNS  assign  caseload  to 
State  agencies?  Each  year.  FNS  assigns 
a  caseload  to  each  State  agency  to  allow 
persons  meeting  the  eligibility  criteria 
listed  under  §  247.9  to  participate  in  the 
program,  up  to  the  caseload  limit.  To 
the  extent  that  resources  are  available. 
FNS  assigns  caseload  to  State  agencies 
in  the  following  order: 

(1)  Ba.se  caseload,  (i)  Each  State 
agency  entering  its  second  year  of 
program  participation  receives  caseload 
equal  to  the  amount  assigned  it  in  its 
first  year  of  participation. 

(ii)  Each  State  agency  that  has 
participated  in  two  or  more  caseload 
cycles  receives  caseload  in  an  amount 
equal  to  its  highest  average  monthly 
participation  in  one  of  the  two  periods 
of  the  previous  fiscal  year  listed  below. 
However,  the  State  agency  may  not 
receive  a  base  caseload  in  excess  of  its 
total  caseload  assignment  for  the 
previous  cycle.  The  two  periods  are: 

(A)  The  full  fiscal  year;  or 

(B)  The  final  quarter  of  the  fiscal  year. 

[2)  AddiUona!  caseload.  Each 
participating  State  agency  may  request, 
and  receive,  additional  caseload  to 
increase  service  to  women,  infants,  and 
children,  and  the  elderly.  Requests  by 
State  agencies  to  increase  service  to 
women,  infants,  and  childien  receive 
priority  over  requests  to  increase  service 
to  the  elderly.  State  agencies  which  did 
not  utilize  at  least  95  percent  of  their 
assigned  caseload  in  one  of  the  periods 


of  the  previous  fiscal  year  listed  under 
paragraph  (a)(l)(ii)  of  this  section  are 
not  eligible  for  additional  caseload.  Of 
the  State  agency's  request  for  additional 
caseload,  FNS  assigns  an  amount  that  it 
determines  the  State  needs  and  can 
efficiently  utilize.  In  making  this 
determination.  FNS  considers  the 
factors  listed  below,  in  descending  order 
of  importance.  If  all  reasonable  requests 
for  additional  caseload  cannot  be  met, 
FNS  assigns  it  to  those  States  that  are 
most  likejy  to  utilize  it.  The  factors  are: 

(i)  Program  participation  of  women, 
infants,  and  children,  and  the  elderly  in 
the  State,  in  the  previous  fiscal  year; 

(ill  The  percentage  of  caseload 
utilized  by  the  State  in  the  previous 
caseload  cycle: 

(iii)  Program  participation  trends  in 
the  State  in  previous  fiscal  years;  and 

(iv)  Other  information  provided  by 
the  State  agency  in  support  of  the 
request. 

(3)  New  caseload.  Each  State  agency 
requesting  to  begin  participation  in  the 
program,  and  with  an  approved  State 
Plan,  may  receive  caseload  to  serve 
women,  infants,  and  children,  and  the 
elderly,  as  requested  in  the  State  Plan. 
State  agency  requests  to  initiate  service 
to  women,  infants,  and  children  receive 
priority  over  requests  to  initiate  service 
to  the  elderly.  Of  the  State  agency's 
caseload  request,  FNS  assigns  caseload 
in  an  amount  that  it  determines  the 
State  needs  and  can  efficiently  utilize. 
This  determination  is  made  based  on 
information  contained  in  the  State  Plan 
and  on  other  relevant  mformation. 
However,  if  all  caseload  requests  cannot 
be  met.  FNS  will  assign  caseload  to 
those  States  that  are  most  likely  to 
utilize  it. 

(b)  When  does  FNS  assign  caseload  to 
State  agencies?  FNS  must  assign 
caseload  to  State  agencies  by  December 
31  of  each  year,  or  within  30  days  after 
enactment  of  appropriations  legislation 
covering  the  full  fiscal  year,  whichever 
comes  later.  Cateload  assignments  for 
the  previous  caseload  cycle  will  remain 
in  effect,  subject  to  the  availability  of 
sufficient  funding,  until  caseload 
assignments  are  made  for  the  current 
caseload  cycle. 

(c)  How  do  State  agencies  request 
additional  caseload  for  the  next 
caseload  cycle?  In  accordance  with 
§  247.6(d),  a  State  agency  that  would 
like  additional  caseload  for  the  next 
caseload  cycle  (beginning  the  following 
January  1)  must  submit  a  request  for 
additional  caseload  by  November  5,  as 
an  amendment  to  the  State  Plan.  The 
State  agency  must  also  describe  plans 
for  serving  women,  infants,  and 
children,  and  the  elderly,  at  new  sites  in 
this  submission. 
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§247.22    Allocation  and  disbursement  of 
administrative  funds  to  State  agencies. 

(a)  What  must  State  agencies  do  to  be 
eligible  to  receive  administrative  funds? 
In  order  to  receive  administrative  funds, 
the  State  agency  must  have  signed  an 
agreement  with  FNS  to  operate  the 
program,  in  accordance  with 

§  247.4(a)(1).  and  must  have  an 
approved  State  Plan, 

(b)  How  does  F\'S  allocate 
administrative  funds  to  State  agencies? 
(1)  As  required  by  law.  each  fiscal  year 
FNS  allocates  to  each  State  agency  an 
administrative  grant  per  assigned 
caseload  slot,  adjusted  each  year  for 
inflation. 

(2)  For  fiscal  year  2003.  the  amount  of 
the  grant  per  assigned  caseload  slot  is 
equal  to  the  per-caseload  slot  amount 
provided  in  fiscal  year  2001,  adjusted  by 
the  percentage  change  between: 

(i)  The  value  of  the  State  and  local 
government  price  index,  as  published 
by  the  Bureau  of  Economic  Analysis  of 
the  Department  of  Commerce,  for  the 
12-month  period  ending  |une  30.  2001: 
and 

(ii)  The  \'alue  of  that  index  for  the  12- 
month  period  ending  lune  30,  2002. 

(3)  For  subsequent  fiscal  years,  the 
amount  of  the  grant  per  assigned 
caseload  slot  is  equal  to  the  amount  of 
the  grant  per  assigned  caseload  slot  for 
the  preceding  fiscal  year,  adjusted  by 
the  percentage  change  between: 

(i)  The  \'alue  of  the  State  and  local 
government  price  index,  as  published 
by  the  Bureau  of  Economic  Analysis  of 
the  Department  of  Commerce,  for  the 
12-mimth  period  ending  lune  30  of  the 
second  preceding  fiscal  year;  and 

(ii)  The  value  of  that  index  for  the  12- 
month  period  ending  June  30  of  the 
preceding  fiscal  year, 

(c)  How  do  State  agencies  access 
administrative  funds?  FNS  provides 
administrative  funds  to  State  agencies 
on  a  quarterly  basis,  by  means  of  a 
Letter  of  Credit,  unless  other  funding 
arrangements  have  been  made  with 
FNS.  The  State  agency  obtains  the  funds 
by  electronically  accessing  its  Letter  of 
Credit  account. 

§247.23    State  provision  of  administrative 
funds  to  local  agencies. 

(a)  How  much  of  the  administrative 
funds  must  State  agencies  provide  to 
local  agencies  for  their  use?  The  State 
agency  must  provide  to  local  agencies 
for  their  use  all  administrative  funds  it 
receives,  except  that  the  State  agency 
may  retain  for  its  own  use  the  amount 
determined  bv  the  following  formula: 

(1)15  percent  of  the  first  $50,000 
received. 

(2)  10  percent  of  the  next  $100,000 
received. 


(3)  5  percent  of  the  next  S250.000 
received, 

(4)  A  maximum  uf  S30.000,  if  the 
administrative  grant  exceeds  S400.000, 

(b)  May  a  State  agency  request  to 
return  more  than  the  amount 
determined  by  the  above  formula  in  the 
event  of  special  needs?  Yes.  the  State 
agency  may  request  approval  from  FNS 
to  retain  a  larger  amount  than  is  allowed 
under  the  formula  prescribed  in 
paragraph  (a)  of  this  sec:tion.  However. 
in  making  its  request,  the  State  agency 
must  provide  justification  of  the  need 
for  the  larger  amount  at  the  State  level, 
and  must  ensure  that  local  agencies  will 
not  suffer  undue  hardship  as  a  result  of 
a  reduction  in  administrative  funds. 

(c)  How  must  the  State  agency 
distribute  funds  among  local  agencies? 
The  State  agency  must  distribute  funds 
among  local  agencies  on  the  basis  of 
their  respective  needs,  and  in  a  manner 
that  ensures  tJie  funds  will  be  used  to 
achieve  program  objectives. 

§247.24     Recovery  and  redistribution  of 
caseload  and  administrative  funds. 

(aj  May  F.\S  recover  and  redistribute 
caseload  and  administrative  funds 
assigned  to  a  State  agency?  Yes.  FNS 
may  recover  and  redistribute  caseload 
and  administrative  funds  assigned  to  a 
State  agency  during  the  fiscal  year.  FNS 
will  redistribute  these  resources  to  other 
State  agencies  in  accordance  with  the 
provisions  of  247.21(a)  and  247.22(b).  In 
reassigning  caseload,  FNS  will  use  the 
most  up-to-date  data  on  participation 
and  the  extent  to  which  caseload  is 
being  utilized,  as  well  as  other 
information  provided  by  State  agencies. 
In  instances  in  which  FNS  recovers 
caseload  slots,  the  State  agency  must 
use  95  percent  of  its  original  caseload 
allocation  to  be  eligible  for  expansion 
caseload. 

(b)  Is  there  a  limit  on  the  amount  of 
caseload  slots  or  administrative  funds 
that  FNS  may  recover?  Yes.  Caseload 
will  be  recovered  and  reassigned  only  to 
the  extent  permitted  by  recovered 
administrative  funding.  FNS  will  not 
involuntarily  recover  caseload  that 
would  result  in  the  recovery  of  more 
than  25  percent  of  the  State's 
administrative  funds.  However,  in 
instances  in  which  the  State  agency 
requests  that  FNS  recover  any  portion  of 
its  assigned  caseload,  the  25  percent 
limitation  will  tiot  apply. 

§  247.25     Allowable  uses  of  administrative 
funds  and  other  funds. 

(a)  What  are  allowable  uses  of 
administrative  funds  provided  to  State 
and  local  agencies? 

Administrative  funds  may  be  used  for 
costs  that  are  necessar>'  to  ensure  the 


efficient  and  effective  administration  of 
the  program,  in  accordance  with  parts 
3016  and  3019  of  this  title.  Part  3016  of 
this  title  contains  the  rules  for 
management  of  Federal  grants  to  State, 
local,  and  Indian  tribal  governments, 
and  part  3019  of  this  title  contains  the 
grants  management  rules  for  nonprofit 
organizations.  These  departmental 
regulations  incorporate  by  reference 
OMB  Circulars  A-87  (Cost  Principles  for 
State  and  Local  Governments)  and  A- 
122  (Cost  Principles  for  Non-Profit 
Organizations),  which  set  out  the 
principles  for  determining  whether 
specific  costs  are  allowable.  Some 
examples  of  allowable  costs  in  CSFP 
include: 

(1)  Storing,  transporting,  and 
distributing  foods. 

(2)  Determining  the  eligibility  of 
program  applicants. 

(3)  Program  outreach. 

(4)  Nutrition  education. 

(5)  Audits  and  fair  hearings. 

(6)  Monitoring  and  review  of  program 
operations. 

(7)  Transportation  of  participants  to 
and  from  the  local  agencv,  if  necessary. 

(b)  What  are  unallowable  uses  of 
administrative  funds?  In  addition  to 
those  costs  determined  to  be 
unallowable  by  the  principles  contained 
in  the  OMB  circulars  referenced  in 
paragraph  (a)  of  this  section,  specific 
examples  of  unallowable  uses  of 
administrative  funds  in  CSFP  include: 

(1)  The  cost  of  alteration  of  facilities 
not  required  specifically  for  the 
program. 

(2)  Actual  losses  which  could  have 
been  covered  by  permissible  insurance 
(through  an  approved  self-insurance 
program  or  by  other  means). 

(c)  What  costs  are  allowable  only  with 
prior  approval  of  FNS?  Capital 
expenditures,  which  include  the 
acquisition  of  facilities  or  equipment,  or 
enhancements  to  such  capital  assets, 
with  a  cost  per  unit  of  at  least  55,000, 
are  allowable  only  with  prior  approval 
of  FNS.  Examples  of  equipment  include 
automated  information  systems. 
automated  data  processing  equipment, 
and  other  computer  hardware  and 
software. 

(d)  What  procedures  must  State  and 
local  agencies  use  in  procuring 
property,  equipment,  or  serx'ices  with 
program  funds,  and  disposing  of  such 
propertv  or  equipment?  The  procedures 
that  State  and  local  agencies  must 
follow  in  procuring  property, 
equipment,  or  services  with  program 
funds,  or  disposing  of  such  property  or 
equipment,  are  contained  in  parts  3016 
and  3019  of  this  title.  State,  local,  and 
Indian  tribal  governments  must  comply 
with  part  3016  of  this  title,  while 
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nonprofit  subgrantees  must  comply  with 
part  3019  of  this  title.  State  and  local 
agencies  mav  use  procurement 
procedures  established  by  State  and 
local  regulations  as  lung  as  these 
procedures  do  not  conflict  with  Federal 
regulations.  Federal  regulations  do  not 
relieve  State  or  local  agencies  from 
responsibilities  established  in  contracts 
relating  to  procurement  of  property, 
equipment,  or  services.  The  State 
agency  is  the  responsible  authority 
regarding  the  settlement  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  for  the 
program. 

(e)  What  is  program  income  and  how 
must  State  and  local  agencies  use  it? 
Program  income  is  income  directly 
generated  from  program  activities.  It 
includes,  for  example,  income  from  the 
sale  of  packing  containers  or  pallets, 
and  the  salvage  of  commodities 
Program  income  does  not  include 
interest  earned  from  administrative 
funds.  State  and  local  agencies  must  use 
program  income  for  allowable  program 
costs,  in  accordance  with  part  3016  of 
this  title. 

(f)  How  must  State  and  local  agencies 
use  funds  recovered  as  a  result  of  claims 
actions?  * 

The  State  agency  must  use  fimds 
recovered  as  a  result  of  claims  actions 
against  subdistributing  or  local  agencies 
in  accordance  with  the  provisions  of 
§250.15  of  this  chapter.  The  State 
agency  must  use  funds  recovered  as  a 
result  of  claims  actions  against 
participants  for  allowable  program 
costs.  The  State  agency  may  authorize 
local  agencies  to  use  such  funds  for 
allowable  program  costs  incurred  at  the 
local  level. 

§  247.26    Return  of  administrative  funds. 

(a)  Must  State  u^^'^rles  return 
administrative  funds  that  thev  do  not 
use  (It  the  end  of  the  fiscal  year?  Yes. 
If.  by  the  end  of  the  fiscal  year,  a  State 
agency  has  not  obligated  all  of  its 
allocated  administrative  funds,  the 
unobligated  funds  must  be  returned  to 
FNS. 

(b)  What  happens  to  administrative 
funds  that  are  returned  by  State 
agencies  at  the  end  of  the  fiscal  year?  If. 
in  the  following  fiscal  year,  OMB 
reapportions  the  returned 
administrative  funds,  the  funds  are  used 
to  support  the  program.  Such  funds  are 
not  returned  to  State  agencies  in  the 
form  of  administrative  funds  in  addition 
to  the  legislatively  mandated  grant  per 
assigned  caseload  slot. 

§247.27    Financial  management. 

(a)  What  are  the  Federal  requirements 
for  State  and  local  agencies  with  regard 


to  financial  management?  State  and 
local  public  agencies  must  maintain  a 
financial  management  system  that 
complies  with  the  Federal  regulations 
contained  in  part  3016  of  this  title, 
while  nonprofit  organizations  must 
comply  with  the  Federal  regulations 
contained  in  part  3019  of  this  title.  The 
State  agency's  financial  management 
system  must  provide  accurate,  current, 
and  complete  disclosure  of  the  financial 
status  of  the  program,  including  an 
accounting  of  all  program  funds 
received  and  e.xpended  each  fiscal  year. 
The  State  agency  must  ensure  that  local 
agencies  develop  and  implement  a 
financial  management  system  that 
allows  them  to  meet  Federal 
requirements. 

fb)  What  are  some  of  the  major 
components  of  the  State  agency's 
financial  management  system?  In 
addition  to  other  requirements,  the  State 
agency's  financial  management  system 
must  provide  for: 

(1)  Prompt  and  accurate  payment  of 
allowable  costs. 

(2)  Timely  disbursement  of  funds  to 
local  agencies. 

(3)  Timely  and  appropriate  resolution 
of  claims  and  audit  findings. 

(4)  Maintenance  of  records  identifying 
the  receipt  and  use  of  administrative 
funds,  funds  recovered  as  a  result  of 
claims  actions,  program  income  (as 
defined  under  §  247.25(ej),  and  property 
and  other  assets  procured  with  program 
funds. 

§247.28     Storage  and  inventory  of 
commodities. 

(a)  What  are  the  requirements  for 
storage  of  commodities?  State  and  local 
agencies  must  provide  for  storage  of 
commodities  that  protects  them  from 
theft,  spoilage,  damage  or  destruction, 
or  other  loss.  State  and  local  agencies 
may  contract  with  commercial  facilities 
to  store  and  distribute  commodities.  The 
required  standards  for  warehousing  and 
distribution  systems,  and  for  contracts 
with  storage  facilities,  are  included 
under  §  250. 14  of  this  chapter. 

(b)  What  are  the  requirements  for  the 
inventory  of  commodities?  A  physical 
inventory  of  all  USDA  commodities 
must  be  conducted  annually  at  each 
storage  and  distribution  site  where  these 
commodities  are  stored.  Results  of  the 
physical  inventory  must  be  reconciled 
with  inventory  records  and  maintained 
on  file  by  the  State  or  local  agency. 

§  247.29    Reports  and  recordkeeping. 

(a)  What  recordkeeping  requirements 
must  State  and  local  agencies  meet? 
State  and  local  agencies  must  maintain 
accurate  and  complete  records  relating 
to  the  receipt,  disposal,  and  inventory  of 


commodities,  the  receipt  and 
disbursement  of  administrative  funds 
and  other  funds,  eligibility 
determinations,  fair  hearings,  and  other 
program  activities.  State  and  local 
agencies  must  also  maintain  records 
pertaining  to  liability  for  any  improper 
distribution,  use  of,  loss  of.  or  damage 
to  commodities,  and  the  results 
obtained  from  the  pursuit  of  claims 
arising  in  favor  of  the  State  or  local 
agency.  All  records  must  be  retained  for 
a  period  of  three  years  from  the  end  of 
the  fiscal  year  to  which  they  pertain,  or, 
if  they  are  related  to  unresolved  claims 
actions,  audits,  or  investigations,  until 
those  activities  have  been  resolved.  All 
records  must  be  available  during  normal 
business  hours  for  use  in  management 
reviews,  audits,  investigations,  or 
reports  of  the  General  Accounting 
Office,  except  medical  case  records  of 
participants  (unless  they  are  the  only 
source  of  certification  data). 

(b)  What  reports  must  State  and  local 
agencies  submit  to  FNS?  State  agencies 
must  submit  the  following  reports  to 
FNS: 

(1)  SF-269A.  Financial  Status  Report. 
The  State  agency  must  submit  the  SF- 
269A,  Financial  Status  Report,  to  report 
the  financial  status  of  the  program  at  the 
close  of  the  fiscal  year.  This  report  must 
be  submitted  within  90  days  after  the 
end  of  the  fiscal  year.  Obligations  must 
be  reported  for  the  fiscal  year  in  which 
they  occur.  Revised  reports  mav  be 
submitted  at  a  later  date,  but  FNS  will 
not  be  responsible  for  reimbursing 
unpaid  obligations  later  than  one  year 
after  the  end  of  the  fiscal  year  in  which 
they  were  incurred. 

(2)  FNS-153  Monthly  Report  of  the 
Commodity  Supplemental  Food 
Program  and  Quarterly  Administrative 
Financial  Status  Report.  The  State 
agency  must  submit  the  FNS-153  on  a 
monthly  basis.  FNS  may  permit  the  data 
contained  in  the  report  to  be  submitted 
less  frequently,  or  in  another  format. 
The  report  must  be  submitted  within  30 
days  after  the  end  of  the  reporting 
period.  On  the  FNS-153,  the  State 
agency  reports:  (i)  The  number  of 
program  participants  in  each  population 
category  (e.g..  infantj-,  children,  and 
elderly). 

(ii)  The  receipt  and  distribution  of 
commodities,  and  beginning  and  ending 
inventories,  as  well  as  other  commodity 
data. 

(iii)  On  a  quarterly  basis,  the 
cumulative  amount  of  administrative 
funds  expended  and  obligated,  and  the 
amount  remaining  unobligated. 

(3)  FNS-191.  Racial/Ethnic  Group 
Participation.  Local  agencies  must 
submit  a  report  of  racial/ethnic 
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participation  each  vear.  using  the  FNS- 
191. 

(c)  Is  there  any  other  information  that 
State  and  local  agencies  must  provide  to 
FNS?  FNS  may  require  State  and  local 
agencies  to  provide  data  collected  in  the 
program  to  aid  in  the  evaluation  of  the 
effect  of  program  benefits  on  the  low- 
income  populations  served.  Any  such 
requests  for  data  will  not  include 
identification  of  particular  individuals. 

§247.30     Claims. 

(a)  What  happens  if  a  State  or  local 
agency  misuses  program  funds?  If  FNS 
determines  that  a  State  or  local  agency 
has  misused  program  funds  through 
negligence,  fraud,  theft,  embezzlement. 
or  other  causes.  FNS  must  initiate  and 
pursue  a  claim  against  the  State  agency 
to  repay  the  amount  of  the  misused 
funds.  The  State  agency  will  be  given 
the  opportunity  to  contest  the  claim. 
The  State  agency  is  responsible  for 
initiating  and  pursuing  claims  against 
subdistributing  and  local  agencies  if 
they  misuse  program  funds. 

(b)  What  happens  if  a  State  or  local 
agency  misuses  program  commodities? 
If  a  State  or  local  agency  misuses 
program  commodities,  FNS  may  initiate 
a  claim  against  the  State  agency  to 
recover  the  value  of  the  misused 
commodities.  The  procedures  for 
pursuing  claims  resulting  from  misuse 
of  commodities  are  detailed  in 

{5  250.1."i(c)  of  this  chapter.  Misused 
commodities  include  commodities 
improperly  distributed  or  lost,  spoiled, 
stolen,  or  damaged  as  a  result  of 
improper  storage,  care,  or  handling.  The 
State  agency  is  responsible  lor  initiating 
and  pursuing  claims  against 
subdistributing  agencies,  local  agencies, 
or  other  agencies  or  organizations  if  they 
misuse  program  commodities.  The  State 
agency  must  use  funds  recovered  as  a 
result  of  claims  for  commodity  losses  in 
accordance  with  §  250.15  of  this 
chapter. 

(c)  What  happens  if  a  participant 
improperly  receives  or  uses  (^.SFP 
benefits  through  fraud'  The  State 
agency  must  ensure  that  a  local  agency 
initiates  a  claim  against  a  participant  to 
reco\er  the  value  of  CSFP  commodities 
improperly  received  or  used  if  the  local 
agency  determines  that  the  participant, 
or  the  parent  or  caretaker  of  the 
participant,  traudulently  received  or 
used  the  commodities.  For  purposes  of 
this  program,  fraud  includes 
intentionally  making  false  or  misleading 
statements,  or  intentionally  withholding 
information,  to  obtain  CSFP 
commodities,  or  the  selling  or  exchange 
of  CSFP  commodities  for  non-food 
items.  The  local  agencv  must  advise  the 
participant  of  the  opportunity  to  appeal 


the  claim  through  the  fair  hearing 
process,  in  accordance  with  §  247.33(a). 
The  local  agency  must  also  disqualify' 
the  participant  from  CSFP  for  a  period 
of  up  to  one  year,  unless  the  local 
agency  determines  that  disqualiification 
would  result  in  a  serious  health  risk,  in 
accordance  with  the  requirements  of 
§  247.20(b). 

(d)  What  procedures  must  be  used  in 
pursuing  claims  against  participants? 
The  State  agency  must  establish 
standards,  based  on  a  cost-benefit 
review,  for  determining  when  the 
pursuit  of  a  claim  is  cost-effective,  and 
must  ensure  that  local  agencies  use 
these  standards  in  determining  if  a 
claim  is  to  be  pursued.  In  pursuing  a 
claim  against  a  participant,  the  local 
agency  must: 

(1)  Issue  a  letter  demanding 
repayment  for  the  value  of  the 
commodities  improperly  received  or 
used. 

(2)  If  repayment  is  not  made  in  a 
timely  manner,  take  additional 
collection  actions  that  are  cost-effective, 
in  accordance  with  the  standards 
established  by  the  State  agency. 

(3)  Maintain  all  records  regarding 
claims  actions  taken  against 
participants,  in  accordance  with 
§247.29. 

§247.31     Audits  and  Investigations. 

(a)  What  is  the  purpose  of  an  audit? 
The  purpose  of  an  audit  is  to  ensure 
that: 

(1)  Financial  operations  are  properly 
conducted. 

(2)  Financial  reports  are  fairly 
presented. 

(3)  Proper  inventory  controls  are 
maintained. 

(4)  Applicable  laws,  regulations,  and 
administrative  requirements  are 
followed. 

(b)  When  may  the  Department 
conduct  an  audit  or  investigation  of  the 
program?  The  Department  may  conduct 
an  audit  of  the  program  at  the  State  or 
local  agency  level  at  its  discretion,  or 
may  investigate  an  allegation  that  the 
State  or  local  agency  has  not  complied 
with  Federal  requirements.  An 
investigation  may  include  a  review  of 
any  State  or  local  agency  policies  or 
practices  related  to  the  specific  area  of 
concern. 

(c)  What  are  the  responsibilities  of  the 
State  agency  in  responding  to  an  audit 
by  the  Department?  In  responding  to  an 
audit  by  the  Department,  the  State 
agency  must: 

(1)  Provide  access  to  any  records  or 
documents  compiled  by  the  State  or 
local  agencies,  or  contractors. 

(2)  Submit  a  response  or  statement  to 
FNS  describing  the  actions  planned  or 


taken  in  response  to  audit  findings  or 
recommendations.  The  corrective  action 
plan  must  include  time  frames  for 
implementation  and  completion  of 
actions.  FNS  will  determine  if  actions  or 
planned  actions  adequately  respond  to 
the  program  deficiencies  identified  in 
the  audit.  If  additional  actions  are 
needed,  FNS  will  schedule  a  follow-up 
review  and  allow  sufficient  time  for 
further  corrective  actions.  The  State 
agency  may  also  take  exception  to 
particular  audit  findings  or 
recommendations. 

(d)  When  is  a  State  or  local  agency 
audit  required?  In  accordance  with  part 
3052  of  this  title,  which  contains  the 
Department's  regulations  pertaining  to 
audits  of  States,  local  governments,  and 
nonprofit  organizations,  a  State  or  local 
government  agency,  or  a  nonprofit 
organization,  that  expends  S300,000  or 
more  in  Federal  awards  in  a  fiscal  year 
must  have  a  single,  or  a  program- 
specific,  audit  conducted  for  that  year. 
The  value  of  CSFP  commodities 
distributed  by  the  agency  or 
organization  must  be  considered  part  of 
the  Federal  award.  Federal  regulations 
do  not  require  agencies  and 
organizations  that  expend  less  than  this 
amount  in  Federal  awards  in  a  fiscal 
year  to  have  an  audit  for  that  year. 

(e)  What  are  the  requirements  for 
State  or  local  agency  audits?  State  and 
local  agency  audits  must  be  conducted 
in  accordance  with  the  requirements  of 
part  3052  of  this  title.  State  and  local 
agencies  are  responsible  for  follow-up  ~' 
and  corrective  actions  in  response  to 
audit  findings.  The  State  agency  must 
ensure  that  local  agencies  meet  audit 
requirements.  The  State  agency  must 
ensure  that  all  State  or  local  agency 
audit  reports  are  available  for  FNS 
review. 

§247.32     Termination  of  agency 
participation. 

(aj  When  may  a  State  agency's 
participation  in  CSFP  be  terminated? 
While  the  following  paragraphs  describe 
the  circumstances  and  basic  procedures 
in  termination  of  local  agency  programs, 
specific  actions  and  procedures  relating 
to  program  termination  are  more  fully 
described  in  part  3016  of  this  title. 

(1)  Termination  fay  FA'S.  FNS  may 
terminate  a  State  agency's  participation 
in  CSFP.  in  whole  or  in  part .  if  the  State 
agency  does  not  comply  with  the 
requirements  of  this  part.  FNS  must 
provide  written  notification  to  the  State 
agency  of  termination,  including  the 
reasons  for  the  action  and  the  effective 
date. 

(2)  Termination  by  State  agency.  The 
State  agency  may  terminate  the 
program,  in  whole  or  in  part,  upon 
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written  notification  to  FNS,  stating  the 
reasons  and  effective  date  of  the  action. 
In  accordance  with  §  247.4(b)(6),  which 
relates  to  the  termination  of  agreements, 
either  party  must  provide  30  days' 
written  notice. 

(3)  Termination  by  mutual  agreement. 
The  State  agency's  program  may  also  be 
terminated,  in  whole  or  in  part,  if  both 
parties  agree  the  action  would  be  in  the 
best  interest  of  the  program.  The  two 
parties  must  agree  upon  the  conditions 
of  the  termination,  including  the 
effective  dat«i. 

(b)  When  may  a  local  agency's 
participation  in  CSFP  he  terminated? 
While  the  following  paragraphs  describe 
the  circumstances  and  basic  procedures 
in  termination  of  local  agency  programs, 
specific  actions  and  procedures  relating 
to  program  termination  are  more  fully 
described  in  part  3016  of  this  title. 

(1)  Termination  by  State  agency.  The 
State  agency  may  terminate  a  local 
agency's  participation  in  CSFP,  or  may 
be  required  to  terminate  a  local  agencv's 
participation,  in  whole  or  in  part,  if  the 
local  agency  does  not  comply  with  the 
requirements  of  this  part.  The  State 
agency  must  notify  the  local  agency  in 
writing  of  the  termination,  the  reasons 
for  the  action,  and  the  effective  date, 
and  must  provide  the  local  agency  with 
an  opportunity  to  appeal,  in  accordance 
with  §247.35. 

(2)  Termination  by  local  agency.  The 
local  agency  may  terminate  the  program, 
in  whole  or  in  part,  upon  written 
notification  to  the  State  agency,  stating 
the  reasons  and  effective  date  of  the 
action.  In  accordance  with  §  247.4(b)(6), 
which  relates  to  the  termination  of 
agreements,  either  party  must  provide 
30  days'  written  notice. 

(3)  Termination  by  mutual  agreement. 
The  local  agency's  program  may  also  be 
terminated,  in  whole  or  in  part,  if  both 
the  State  and  local  agency  agree  that  the 
action  would  be  in  the  best  interest  of 
the  program.  The  two  parties  must  agree 
upon  the  conditions  of  the  termination, 
including  the  effective  date. 

§  247.33     Fair  hearings. 

(a)  What  is  a  fair  hearing?  A  fair 
hearing  is  a  process  that  allows  a  CSFP 
applicant  or  participant  to  appeal  an 
adverse  action,  which  may  include  the 
denial  or  discontinuance  of  program 
benefits,  disqualification  from  the 
program,  or  a  claim  to  repay  the  value 
of  commodities  received  as  a  result  of 
fraud.  State  and  local  agencies  must 
ensure  that  CSFP  applicants  and 
participants  understand  their  right  to 
appeal  an  adverse  action  through  the 
fair  hearing  process,  which  includes 
providing  written  notification  of  the 
individual's  right  to  a  fair  hearing  along 


with  notification  of  the  adverse  action. 
Such  notification  is  not  required  at  the 
expiration  of  a  certification  period. 

(b)  What  are  the  basic  requirements 
the  State  agency  must  follow  in 
establishing  procedures  to  be  used  in 
fair  hearings?  The  State  agency  must 
establish  simple,  clear,  uniform  rules  of 
procedure  to  be  used  in  fair  hearings, 
including,  at  a  minimum,  the 
procedures  outlined  in  this  section.  The 
State  agency  may  use  alternate 
procedures  if  approved  by  FNS.  The 
rules  of  procedure  must  be  available  for 
public  inspection  and  copying. 

(c)  How  may  an  individual  request  a 
fair  hearing?  An  individual,  or  an 
individual's  parent  or  guardian,  may 
request  a  fair  hearing  by  making  a  clear 
expression,  verbal  or  written,  to  a  State 
or  local  agency  official,  that  an  appeal 
of  the  adverse  action  is  desired. 

(d)  How  much  time  does  an 
individual  have  to  request  a  fair 
hearing?  The  State  or  local  agency  must 
allow  an  individual  at  least  60  days 
from  the  date  the  agency  mails  or  gives 
the  individual  the  notification  of 
adverse  action  to  request  a  fair  hearing. 

(e)  When  may  a  State  or  local  agency 
deny  a  request  for  a  fair  hearing?  The 
State  or  local  agency  may  deny  a  request 
for  a  fair  hearing  when: 

(1)  The  request  is  not  received  within 
the  time  limit  established  in  paragraph 
(d)  of  this  section. 

(2)  The  request  is  withdrawn  in 
writing  by  the  individual  requesting  the 
hearing  or  by  an  authorized 
representative  of  the  individual. 

(3)  The  individual  fails  to  appear, 
without  good  cause,  for  the  scheduled 
hearing. 

(f)  Does  the  request  for  a  fair  hearing 
have  any  effect  on  the  receipt  of  CSFP 
benefits?  Participants  who  appeal  the 
discontinuance  of  program  benefits 
within  the  15-day  advance  notification 
period  required  under  §§247.17  and 
247.20  must  be  permitted  to  continue  to 
receive  benefits  until  a  decision  on  the 
appeal  is  made  by  the  hearing  official, 
or  until  the  end  of  the  participant's 
certification  period,  whichever  occurs 
first.  However,  if  the  hearing  decision 
finds  that  a  participant  received 
program  benefits  fraudulently,  the  local 
agency  must  include  the  value  of 
benefits  received  during  the  time  that 
the  hearing  was  pending,  as  well  as  for 
any  previous  period,  in  its  initiation  and 
pursuit  of  a  claim  against  the 
participant. 

(g)  What  notification  must  the  State  or 
local  agency  provide  an  individual  in 
scheduling  the  hearing?  The  State  or 
local  agency  must  provide  an  individual 
with  at  least  10  days'  advance  written 
notice  of  the  time  and  place  of  the 


hearing,  and  must  include  the  rules  of 
procedure  for  the  hearing. 

(h)  What  are  the  individual's  rights  in 
the  actual  conduct  of  the  hearing?  The 
individual  must  have  the  opportunity 
to: 

(1)  Examine  documents  supporting 
the  State  or  local  agency's  decision 
before  and  during  the  hearing. 

(2)  Be  assisted  or  represented  by  an 
attorney  or  other  persons. 

(3)  Bring  witnesses. 

(4)  Present  arguments. 

(5)  Question  or  refute  testimony  or 
evidence,  including  an  opportunity  to 
confront  and  cross-examine  others  at  the 
hearing. 

(6)  Submit  evidence  to  help  establish 
facts  and  circumstances. 

(i)  Who  is  responsible  for  conducting 
the  fair  hearing,  and  what  are  the 
specific  responsibilities  of  that  person? 
The  fair  hearing  must  be  conducted  by 
an  impartial  official  who  does  not  have 
any  personal  stake  or  involvement  in 
the  decision  and  who  was  not  directly 
involved  in  the  initial  adverse  action 
that  resulted  in  the  hearing.  The  hearing 
official  is  responsible  for: 

(1)  Administering  oaths  or 
affirmations,  as  required  by  the  State. 

(2)  Ensuring  that  all  relevant  issues 
are  considered. 

(3)  Ensuring  that  all  evidence 
necessary  for  a  decision  to  be  made  is 
presented  at  the  hearing,  and  included 
in  the  record  of  the  hearing. 

(4)  Ensuring  that  the  hearing  is 
conducted  in  an  orderly  manner,  in 
accordance  with  due  process. 

(5)  Making  a  hearing  decision. 

(j)  How  is  a  hearing  decision  made? 
The  hearing  official  must  make  a 
decision  that  complies  with  Federal 
laws  and  regulations,  and  is  based  on 
the  facts  in  the  hearing  record.  In 
making  the  decision,  the  hearing  official 
must  summarize  the  facts  of  the  case, 
specify  the  reasons  for  the  decision,  and 
identify  the  evidence  supporting  the 
decision  and  the  laws  or  regulations  that 
the  decision  upholds.  The  decision 
made  by  the  hearing  official  is  binding 
on  the  State  or  local  agency. 

(k)  What  is  the  time  limit  for  making 
a  hearing  decision  and  notifying  the 
individual  of  the  decision?  A  hearing 
decision  must  be  made,  and  the 
individual  notified  of  the  decision,  in 
writing,  within  45  days  of  the  request 
for  the  hearing.  The  notification  must 
include  the  reasons  for  the  decision. 

(1)  How  does  the  hearing  decision 
affect  the  individual's  receipt  of  CSFP 
benefits?  If  a  hearing  decision  is  in  favor 
of  an  applicant  who  was  denied  CSFP 
benefits,  the  receipt  of  benefits  must 
begin  within  45  days  from  the  date  that 
the  hearing  was  requested,  if  the 
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applicant  is  still  eligible  for  the 
program.  If  the  hearing  decision  is 
against  a  participant,  the  State  or  local 
agencv  must  discontinue  benefits  as 
soon  as  possible,  or  at  a  date  determined 
bv  the  hearing  official. 

(m)  What  must  be  included  m  the 
hearing  record?  In  addition  to  the 
hearing  decision,  the  hearing  record 
must  include  a  transcript  or  recording  of 
testimony,  or  an  official  report  of  all  that 
transpired  at  the  hearing,  along  with  all 
exhibits,  papers,  apd  requests  made. 
The  record  must  be  maintained  in 
accordance  with  §  Z47. 29(a).  The  record 
of  the  hearing  must  be  available  for 
public  inspection  and  copying,  in 
accordance  with  the  confidentiality 
requirements  under  §  247.36(b). 

(n)  What  further  steps  may  an 
individual  take  if  a  hearing  decision  is 
not  in  his  or  her  favor?  If  a  hearing 
decision  upholds  the  State  or  local 
agency's  action,  the  State  or  local 
agency  must  describe  to  the  indi\idual 
anv  State-level  review  or  rehearing 
process,  and  the  right  of  the  individual 
to  pursue  judicial  review  of  the 
decision. 

§247.34     Management  reviews. 

(a)  What  must  the  State  agency  do  to 
ensure  that  local  agencies  meet  program 
requirements  and  objectives?  The  State 
agencv  must  establish  a  management 
review  system  to  ensure  that  local 
agencies,  subdistributing  agencies,  and 
other  agencies  conducting  program 
activities  meet  program  requirements 
and  objectives.  As  part  of  the  system, 
the  State  agency  must  perform  an  on- 
site  review  of  all  local  agencies,  and  of 
all  storage  facilities  utilized  by  local 
agencies,  at  least  once  ever\'  two  years. 
As  part  of  the  on-site  review,  the  State 
agencv  must  evaluate  all  aspects  of 
program  administration,  including 
certification  procedures,  nutrition 
education,  civil  rights  compliance,  food 
storage  practices,  inventory  controls, 
and  financial  management  systems.  In 
addition  to  conducting  on-site  reviews, 
the  State  agency  must  evaluate  program 
administration  on  an  ongoing  basis  by 
reviewing  financial  reports,  audit 
reports,  food  orders,  inventory'  reports, 
and  other  relevant  information. 

(b)  What  must  the  State  agency  do  if 
it  finds  that  a  local  agencv  is  deficient 
in  a  particular  area  of  program 
administration?  The  State  agency  must 
record  all  deficiencies  identified  during 
the  review  and  institute  follow-up 
procedures  to  ensure  that  local  agencies 
and  subdistributing  agencies  correct  all 
deficiencies  within  a  reasonable  period 
of  time.  To  ensure  improved  program 
performance  in  the  future,  the  State 
agency  may  require  that  local  agencies 


adopt  specific  review  procedures  for  u.se 
in  reviewing  their  own  operations  and 
those  of  subsidiaries  or  contractors.  The 
State  agency  must  provide  copies  of 
review  reports  to  FNS  upon  request. 

§247.35     Local  agency  appeals  of  State 
agency  actions. 

(a)  What  recourse  must  the  State 
agency  provide  local  agencies  to  appeal 
a  decision  that  adversely  affects  their 
participation  m  CSFP'^  the  State  agency 
must  establish  a  hearing  procedure  to 
allow  local  agencies  to  appeal  a  decision 
that  adversely  affects  their  participation 
in  CSFP — e.g. I  the  denial  or  termination 
of  a  local  agency's  participation  in  the 
program.  The  adverse  action  must  be 
postponed  until  a  decision  on  the 
appeal  is  made. 

(b)  What  must  the  State  agency 
include  in  the  hearing  procedure  to 
ensure  that  the  local  agency  has  a  fair 
chance  to  present  its  case''  The  hearing 
procedure  must  provide  the  local 

(1)  Adequate  advance  notice  of  the 
time  and  place  of  the  hearing. 

(2)  An  opportunity  to  review  the 
record  before  the  hearing,  and  to  present 
evidence  at  the  hearing. 

(3)  An  opportunity  to  confront  and 
cross-examine  witnesses. 

(4)  An  opportunity  to  be  represented 
bv  counsel,  if  desired. 

(c)  Who  conducts  the  hearing  and 
how  is  a  decision  on  the  appeal  made? 
The  hearing  must  be  conducted  by  an 
impartial  person  who  must  make  a 
decision  on  the  appeal  that  is  based 
solelv  on  the  evidence  presented  at  the 
hearing,  and  on  program  legislation  and 
regulations.  A  decision  must  b*'  made 
within  60  days  from  the  date  of  the 
request  for  a  hearing,  and  must  be 
provided  in  writing  to  the  local  agency. 

§  247.36    Confidentiality  of  applicants  or 
participants. 

(a)  Can  the  State  or  local  agency 
disclose  information  obtained  from 
applicants  or  participants  to  other 
agencies  or  individuals?  State  and  local 
agencies  must  restrict  the  use  or 
disclosure  of  information  obtained  from 
CSFP  applicants  or  participants  to 
persons  directly  connected  with  the 
administration  or  enforcement  of  the 
program,  including  persons 
investigating  or  prosecuting  program 
violations.  The  State  or  local  agency 
mav  exchange  participant  information 
with  other  health  or  welfare  programs 
for  the  purpose  of  preventing  dual 
participation.  In  addition,  with  the 
consent  of  the  participant,  as  indicated 
on  the  application  form,  the  State  or 
local  agency  may  share  information 
obtained  with  other  health  or  welfare 
programs  for  use  in  determining 


eligibilitv  for  those  programs,  or  for 
program  outreath  Hllv^ever,  the  State 
agency  must  sign  an  agreement  with  the 
administering  agencies  for  these 
programs  to  ensure  that  the  information 
will  be  used  only  for  the  specified 
purposes,  and  that  agencies  receiving 
such  information  will  not  further  share 
it. 

(b)  Can  the  State  or  local  agency 
disclose  the  identity  of  persons  making 
a  complaint  or  allegation  against 
another  individual  participating  in  or 
administering  the  program?  The  State  or 
local  agency  must  protect  the 
confidentiality,  and  other  rights,  of  any 
person  making  allegations  or  complaints 
against  another  individual  participating 
in.  or  administering  CSFP.  except  as 
necessar}'  to  conduct  an  investigation, 
hearing,  or  judicial  proceeding. 

§247.37    Civil  rights  requirements. 

(a)  What  are  the  civil  rights 
requirements  that  apply  to  CSFP?  State 
and  local  agencies  must  comply  with 
the  requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d  et 
spq  1.  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681  et 
seq.).  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  790  et  seq.),  the 
Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  et  seq).  and  Titles  II  and  III 
of  the  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101  et  seq.).  State 
and  local  agencies  must  also  comply 
with  the  Department's  regulations  on 
nondiscrimination  (Parts  15,  15a.  and 
15b  of  this  title),  and  with  the 
provisions  of  FNS  Instruction  113-2, 
including  the  collection  of  racial/ethnic 
participation  data  and  public 
notification  of  nondiscrimination 
policv.  State  and  local  agencies  must 
ensure  that  no  person  shall,  on  the 
grounds  of  race,  color,  national  origin, 
age,  sex,  or  disability,  be  subjected  to 
discrimination  under  the  program. 

(b)  How  does  an  applicant  or 

participant  file  a  complaint  of 
discrimination''  CSFP  applicants  or 
participants  who  believe  they  have  been 
discriminated  against  should  file  a 
discrimination  complaint  with  the 
USDA  Director,  Office  of  Civil  Rights, 
Room  326\V.  Whitten  Building,  1400 
Independence  Avenue.  S\V.. 
Washington,  DC  20250-9410  or 
telephone  (202)  720-5964. 

Dated:  September  25,  2003. 
Eric  M.  Best, 

Undersecretary.  Food.  Nutrition,  and 
Consumer  Sen'ices. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM/TP-03-100] 
RIN1904-AB43 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Clothes  Washers 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Department  of  Energy 
(Department  or  DOE)  today  promulgates 
an  amendment  tn  the  test  procedure  for 
measuring  the  energy  consumption  of 
clothes  washers.  The  amendment 
changes  one  of  the  spin  cycles  required 
for  testing  the  cloth  used  in  the 
extraction  phase  of  the  test  procedure  by 
replacing  the-lowest  spin  cycle  of  50 
gravitation  (g)  force  with  a  spin  cycle  of 
lOOg.  The  50g  spin  cycle  produced 
inconsistent  and  unreliable  test  results. 
This  amendment  also  adds  as  a  testing 
requirement  the  use  of  an  additional 
statistical  analysis  to  qualify  the 
interactive  effect  between  different  lots 
of  the  test  cloth  and  spin  speeds  to 
improve  consistency  with  the  baseline 
data. 

DATES:  This  direct  final  rule  is  effective 
on  Januarv-  1 .  2004.  the  same  day  that 
new  energy  efficiency  standards'  for 
clothes  washers  become  effective, 
unless  significant  adverse  comments  are 
received  by  December  1 .  2003.  If 
significant  adverse  comments  are 
received,  a  timely  withdrawal  of  this 
rule  will  be  published  in  the  Federal 
Register 

ADDRESSES:  The  Department  will  accept 
comments,  data,  and  information 
regarding  this  direct  final  rule  no  later 
than  the  date  provided  in  the  DATcS 
section.  Please  submit  comments,  data 
and  information  electronically  to  the 
following  Internet  address: 
clotheswashertestclothtp@ee.doe.gov. 
Electronic  comments  must  be  submitted 
in  WordPerfect,  Microsoft  Word.  PDF, 
or  text  (ASCII)  format  file  and  avoid  the 
use  of  special  characters  or  any  form  of 
encryption.  Comments  in  electronic 
format  should  be  identified  by  the 
docket  number  EE-RM/TP-03-100,  and 
wherever  possible  carrv  the  electronic 
signature  of  the  author.  Absent  an 
electronic  signature,  comments 
submitted  electronically  must  be 
followed  and  authenticated  by 


submitting  the  signed  original  paper 
document.  No  telefacsimiles  (telefaxes) 
will  be  accepted. 

Written  (paper)  comments  may  be 
submitted  to:  Ms.  Brenda  Edwards- 
Jones,  U.S.  Department  of  Energy, 
Building  Technologies  Program, 
Mailstop  EE-2J,  Test  Procedures  for 
Clothes  Washers,  Docket  Number:  EE- 
RM/TP-03-100,  1000  Independence 
Avenue.  SW,,  Washington,  DC  20585- 
0121.  Telephone:  (202)  586-2945. 
Please  submit  one  signed  copy — no 
telefacsimiles. 

You  may  read  copies  of  the  public 
comments  received  in  the  resource  room 
of  the  appliance  office  of  the  Building 
Technologies  Program,  room  11-018  of 
the  Forrestal  Building  at  the  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Please 
call  Ms.  Brenda  Edwards-Jones  at  the 
above  telephone  number  for  additional 
information  regarding  visiting  the 
resource  room.  Please  note:  The 
Department's  Freedom  of  Information 
Reading  Room  (room  lE-190  in  the 
Forrestal  Building)  is  no  longer 
servicing  rulemakings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg  or  Bryan  Berringer,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE-^ 
21,  1000  Independence  Avenue,  SW., 
Washington.  DC  20585-0121.  (202)  586- 
9611,  e-mail: 

Barbara .  Twigg@ee. doe.gov,  or 
Bryan. Bemnger@ee.doe.gov, 
respectively;  or  Francine  Pinto,  Esq.,  or 
Thomas  DePriest,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
GC-72,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9507,  e-mail: 

Francine.Pinto@hq.doe.gov.  or 
Thomas.DePriest@hq.doe.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
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B.  Determination  of  Correction  Factors  for 
New  Lots  of  Energy  Test  Cloth 
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C.  Review  Under  the  Regulatory  Flexibility 
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Government  Appropriations  Act.  2001 
L.  Review  Under  the  Small  Business 

Regulator}-  Enforcement  Fairness  Act 
M.  Approval  by  the  Office  of  the  Secretary 

I.  Introduction 

A.  Authority 

Title  III  of  the  Energy  Policy  and 
Conservation  Act  (EPCA)  established 
the  Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles  (Program).  (42  U.S.C.  6291 
et  seq.)  The  products  currently  subject 
to  this  Program  ("covered  products") 
include  residential  clothes  washers,  the 
subject  of  today's  direct  final  rule.  (42 
U.S.C.  6292(a)(7)) 

Under  the  Act,  the  Program  consists 
of  three  parts:  Testing,  labeling,  and  the 
Federal  energy  conservation  standards. 
The  Department,  in  consultation  with 
the  National  Institute  of  Standards  and 
Technology  (NIST).  may  amend  or 
prescribe  te.st  procedures  as  appropriate 
for  each  of  the  covered  products.  (42 
U.S.C.  6293)  The  purpose  of  the  test 
procedures  is  to  measure  energy 
efficiency,  energy  use.  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  The  test 
procedures  must  not  be  unduly 
burdensome  to  conduct.  (42  U.S.C 
6293(b)(3)) 

If  DOE  amends  a  test  procedure. 
EPCA  requires  DOE  to  determine 
whether  the  new  test  procedure  would 
change  the  measured  energy  efficiency 
or  measured  energy  use  of  any  covered 
product  as  determined  under  the 
existing  test  procedure.  (42  U.S.C 
6293(e)(1))  If  DOE  determines  that  a 
change  would  result.  DOE  must  amend 
the  applicable  energy  conservation 
standard  during  the  rulemaking  that 
establishes  the  new  test  procedure.  (42 
U.S.C.  6293(e)(2))  In  setting  any  new 
energy  conservation  standard.  DOE 
must  measure,  with  the  new  test 
procedure,  the  energy  efficiency  or 
energy  use  of  a  representative  sample  of 
covered  products  that  minimally 
comply  with  the  existing  standard.  The 
average  energy  efficiency  or  energy  use 
of  these  representative  samples  under 


Federal  Register/ Vol.  68.  No.  211 /Friday.  October  31,  2003/Rules  and  Regulations 62199 


the  new  test  procedure  shall  constitute 
the  amended  energy  conservation 
standard  for  the  applicable  covered 
products.  (42  L'.S.C.  6293(e)(2)) 
Effective  180  days  after  DOE 
prescribes  or  establishes  an  amended  or 
new  test  procedure  for  a  covered 
product,  no  manufacturer,  distributor, 
retailer,  or  private  labeler  may  make  any 
representation  with  respect  to  the 
energv  use.  efficiency,  or  cost  of  energy 
consumed  bv  the  product,  unless  the 
product  has  been  tested  in  accordance 
with  such  amended  or  new  DOE  test 
procedure  and  the  representation  fairly 
discloses  the  results  of  that  testing.  (42 
U.S.C.  6293(c)(2))  This  restriction  on 
representations  will  take  effect  180  days 
after  the  January  1.  2004.  effective  date 
of  this  amended  test  procedure.  A 
manufacturer,  distributor,  retailer,  or 
private  labeler  mav  begin  using  the  new 
test  procedure  to  make  representations 
with  respect  to  the  energy  use, 
efficiency,  or  cost  of  energy  consumed 
bv  the  product  beginning  with  the 
January  1.  2004.  effective  date  of  this 
rule. 

B.  Background 

The  l.i.S.  government  established  the 
first  federal  test  procedures  for  clothes 
washers  in  1977.  In  the  1990's. 
concurrent  with  the  development  of 
new  energy  conservation  standards  lor 
clothes  washers,  the  Department  of 
Energv  began  revising  the  clothes 
washer  test  procedure.  The  existing  test 
procedure  did  not  cover  a  number  of 
innovative  clothes  washer  technologies 
such  as  high  spin  speed  and  adaptive 
water  fill  control,  and  DOE  published 
several  proposals  to  address  those 
innovations  including  one  on  December 
22.  199J,  (58  FR  67710)  and  another  on 
March  23,  1995  (60  FR  15330).  In  its 
comments  on  the  March  23,  1995. 
proposed  rule,  the  Association  of  Home 
Appliance  Manufacturers  (AHAM) 
requested  that  DOE  adopt  an  additional 
new  test  procedure  that  would  capture 
current  consumer  habits  that  showed  a 
reduction  in  the  use  of  hot  water  and 
energv  AHAM  proposed  that  DOE 
Incorporate  this  test  as  part  of  the 
process  of  revising  the  clothes  washer 
energy  conservation  standards,  and  that 
the  test  go  into  effect  concurrently  with 
the  issuance  of  new  standards. 

On  April  22.  1996.  the  Department 
issued  a  supplemental  Notice  of 
Proposed  Rulemaking  proposing  such  a 
new  test  procedure,  appendix  11.  as  well 
as  certain  additional  revisions  to  the 
currentlv  applicable  test  procedure  in 
appendix  I  to  subpart  B  of  10  CFR  pari 
430.  (61  FR  17589).  The  supplemental 
notice  requested  comments  on  whether 
DOE  should  adopt  the  AHAM- 


recommended  test  procedure  with 
certain  changes.  The  test  procedure  fmal 
rule  published  on  August  27.  1997. 
adopted  the  AHAM  recommendation. 
62  FR  45484.  Appendix  ).  the  current 
test  procedure,  will  expire  on  December 
31,  2003.  66  FR  3313,  3330  ()anuar\'  12, 
2001). Appendix  )1  is  now  informational 
but  will  become  mandatory  and  replace 
appendix  ]  when  the  energv' 
conservation  standards  adopted  on 
January-  12,  2001,  take  effect  on  Januan,' 
1,  2004. 

A  key  difference  between  the 
appendix  I  and  the  appendix  Jl  test 
procedures  is  the  basic  energy  efficiency 
descriptor.  Appendix  J  specifies  an 
energy  efficiency  descriptor  called  the 
energy  factor  (EF).  The  appendix  Jl  test 
procedure  replaces  the  EF  with  an 
energy  efficiency  descriptor  called  the 
modified  energy  factor  (MEF).  In 
contrast  with  the  previous  EF  descriptor 
which  onlv  calculated  the  energy  use  of 
the  clothes  washer  itself,  the  MEF 
descriptor  accounts  for  the  remaining 
moisture  content  (RMC)  of  clothes 
leaving  the  clothes  washer.  In  order  to 
calculate  the  RMC,  appendix  Jl  requires 
manufacturers  to  use  a  particular  lot  of 
standardized  test  cloth  to  simulate  a 
washer  load  of  clothes.  Other 
substantive  differences  between  the  test 
procedures  include  using  different 
water  temperatures  for  testing  and  using 
test  cloth  loads  for  all  classes  of  clothes 
washers  in  appendix  Jl.  but  not  in 
appendix  J. 

As  the  Department  proceeded  with 
the  standards  rulemaking  for  clothes 
washers.  DOE  conducted  tests  on  a 
number  of  clothes  washers  using  the 
appendix  ]\  test  procedure  and  shared 
the  results  with  the  manufacturers  of  the 
tested  units.  The  manufacturers  then 
indicated  that  some  of  the  values  for  the 
RMC  were  higher  than  they  would  have 
expected  from  earlier  test  data.  The 
Department  investigated  possible  causes 
for  the  new  test  results  being 
inconsistent  with  the  values  produced 
using  the  original  lot  of  test  cloth  and 
summarized  its  findings  in  the  DOE 
report.  Development  of  a  Standardized 
Energy  Test  Cloth  for  Measuring 
Remaining  Moisture  Content  in  a 
Residential  Clothes  Washer.  Mav  2000. 
(Docket  No.  EE-RM-94-403.  DOE,  No. 
200)  To  understand  the  effects  of 
operating  variables  and  cloth 
specifications,  DOE  decided  to  conduct 
additional  laboratory  tests  to  determine 
the  RMC.  To  insure  that  the  use  of  a 
specific  manufacturer's  product  (clothes 
washer)  would  not  influence  or  bias  the 
test  results  in  any  way.  the  Department 
developed  a  test  using  an  extractor  to 
remove  moisture  content,  instead  of 
using  a  clothes  washer.  An  extractor  is 


a  centrifuge — basically  a  rotating  basket 
that  has  a  controllable  speed  to  produce 
a  varietv  of  centrifugal  forces.  The 
centrifuge  test  used  a  variety  of  speeds 
to  impose  different  centripetal 
accelerations  on  the  test  load.  These 
accelerations  are  reported  in  terms  of 
gravitation  forces  (g  forces),  DOE  also 
soaked  the  cloth  in  a  tub  at  a  controlled 
temperature  to  approximate  the  agitated 
soak  cycle  provided  by  a  typical  washer. 
Thus,  the  additional  laborator>-  tests 
DOE  conducted  closely  resembled  those 
specified  in  the  clothes  washer  test 
procedure. 

The  extractor-based  test  examined 
flMC  values  at  different  g  forces  so  that 
new  batches  of  test  cloth  could  be 
compared  to  the  RMC  values  of  a 
standard  reference  test  cloth.  This 
comparison  provided  the  basis  for 
developing  a  correction  methodology 
whereby  the  test  results  using  any  new 
lot  of  cloth  could  be  "corrected  "  back  to 
the  test  values  of  the  base  reference  lot 
of  cloth.  The  Department  derived  the 
correction  factor  from  measuring  the 
deviation  between  a  new  production 
batch  of  test  cloth  and  a  standard 
reference  test  cloth.  This  deviation  is 
measured  as  the  root  mean  square 
(RMS)  between  the  set  of  measured 
RMC  values  and  the  set  of  standard 
RMC  values.  If  this  absolute  deviation  is 
below  2  percent,  then  correction  factors 
are  unnecessar\'  in  MEF  tests  using  that 
batch  of  cloth.  If  the  absolute  RMS 
difference  between  the  cloth  RMC 
values  and  standard  RMC  values  is 
above  2  percent,  then  correction  factors 
are  necessary  when  using  the  cloth  to 
test  the  MEF  of  a  clothes  washer.  (10 
CFR  part  430.  subpart  B,  appendix  Jl, 
section  2.6.5) 

The  correction  factors  currently  are 
deriv'ed  bv  fitting  the  data  points  into  a 
straight  line  (a  linear  least  squares  fit) 
based  on  the  set  of  RMC  values  for  the 
new  production  lot  compared  to  the 
baseline  RMC  values  for  data  taken  at 
50,  200.  and  350  spin  gs.  with  warm 
(100  'F)  and  cold  (60  °F)  rinse  water, 
and  with  spin  limes  of  4  minutes  and  15 
minutes.  The  fit  criteria  for  an 
acceptable  new  lot  of  test  cloth  is  an 
RMS  error  term  <2%.  (10  CFR  part  430. 
subpart  B.  appendix  II.  section  2.6.6) 

Using  data  from  clothes  washer 
manufacturers,  the  Department  selected 
the  range  of  test  conditions  (50-350  g's. 
warm  and  cold.  4  and  15  minutes)  to 
bracket  the  actual  conditions  under 
which  manufactured  residential  clothes 
washers  operate  and  will  be  tested 
according  to  the  appendix  Jl  test 
procedure.  The  50-350  g  range  bounds 
the  lower  and  upper  levels  of  spin 
speeds  in  a  tvpical  clothes  washer.  The 
use  of  both  warm  and  cold  water 
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temperatures  serves  to  identify  any 
changes  in  test  results  of  the  test  cloth 
due  to  water  temperature  variation.  The 
use  of  4  and  1 5  minute  spin  times 
bounds  the  various  spin  cycle  times  in 
atypical  clothes  washer.  Thus,  by 
requiring  the  averaging  of  this 
combination  of  test  cycles,  the  test 
procedure  created  a  representative 
profile  of  the  spin  and  extraction 
behavior  of  the  test  cloth.  (10  CFR  part 
430.  subpart  B,  appendix  Jl.  sections 
2.6.5.3.6  and  2.6.6,1) 

When  the  Department  published  the 
energy  conservation  standards  final  rule 
for  clothes  washers  on  Januarv  12.  2001, 
the  rule  included  revisions  to  the  1997 
test  procedure  based  on  DOE's  May 
2000  report  dealing  with  the  energy  test 
cloth.  RMC,  extractor  testing,  and  the 
correction  factors.  The  Department 
believed  that  the  system  of  usmg  the 
correction  factors  would  enable  those 
conducting  future  tests  to  use  new  lots 
of  test  cloth  in  a  manner  consistent  with 
the  base  test  cloth,  and  produce  reliable 
RMC  values.  In  addition,  the 
Department  incorporated  in  their 
entirety  AHAM's  comments  and  the 
Joint  Stakeholders  Comment  requesting 
minor  editorial  changes  to  help  clarify" 
both  appendices  J  and  Jl.  (Docket  No' 
EE-RM-94-403.  AHAM,  Nos.  197  and 
199,  and  Joint  Comment,  No.  204) 

Although  the  revised  appendix  Jl  was 
published  as  part  of  the  2001  final  rule 
for  clothes  washers,  appendix  Jl  was 
available  for  informational  use  only 
until  the  new  clothes  washer  standards 
would  take  effect  on  Januarv  1.  2004, 
Initial  experimental  tests  using  the  new 
procedure  to  certify  lots  of  test  cloth 
using  the  correction  factors  worked  well 
until  several  new  lots  again  appeared  to 
have  unusually  high  RMC  at  the  50g  test 
level.  Correction  factors 
notwithstanding,  several  manufacturers 
noticed  that  the  corrected  RMC  values 
for  these  newer  lots  of  test  cloth  were 
still  significantly  different  from  the 
RMC  values  determined  from  earlier  lots 
of  test  cloth  that  had  been  tested  in  the 
same  clothes  washer.  When  the 
Department  learned  that  these  later  lots 
of  test  cloth  were  producing  10  percent 
higher  RMC  values  than  the  test  cloth 
reference  base,  DOE  conducted  tests  to 
explore  the  new  inconsistency  issue 
which  the  correction  factor  system  in 
appendix  Jl  did  not  seem  to  have  fixed. 
Test  results  confirmed  that  the  RMC 
value  at  50g  shifted  the  correction  curve 
so  that  the  corrected  RMC  values  at 
lOOg.  the  typical  spin  g  level  of  many 
vertical  axis  washers,  were  inconsistent 
with  corrected  RMC  results  using  earlier 
lots  of  test  cloth.  Retests  of  both  early 
and  later  lots  of  test  cloth  confirmed'a 


basic  lack  of  repeatability  of  50g  spin 
tests. 

Ongoing  RMC  tests  in  the  extractor, 
however,  indicated  that  spin  g  levels  of 
lOOg's  or  more  continued  to  produce 
repeatable  results  with  good  lot-to-lot 
consistency  of  the  RMC  compared  to  the 
g-curve  shape.  Only  the  50g  spin  tests 
were  producing  the  inconsistency  and 
repeatability  problems. 

The  Department  had  originally 
selected  the  50g  spin  level  as  the  lower 
end  with  which  to  bracket  the  spin 
speeds  of  clothes  washers  for  computing 
the  average  RMC  value.  The  other  spin 
levels  were  200g,  350g.  and  500g,  if  a 
washer  could  achieve  that  high  a  spin 
speed.  In  discussions  with  clothes 
washer  manufacturers  regarding  the 
repeatability  problems  with  the  50g  spin 
level,  the  Department  learned  that 
clothes  washers  use  50g  spins  only  in 
delicate  c\cles  and  as  an  optional  slow 
spin  that  is  available  in  a  limited 
number  of  models.  Because  it  was  not 
a  commonly  used  spin  cycle,  DOE, 
AHAM  and  the  clothes  washer 
manufacturers  agreed  that  it  would  be 
better  to  use  the  more  dependable  lOOg 
spin  speed  as  the  lower  end  of  the  range 
of  spin  speeds.  A  linear  least  squares  fit 
test  cloth  correction  procedure  based  on 
lOOg  and  greater  RMC  test  data  will 
result  in  more  reliable  correction  factors 
for  the  vast  majority  of  clothes  washer 
models  in  production. 

In  a  letter  to  DOE  dated  April  2,  2003, 
AHAM  requested  that  the  Department 
implement  this  change  in  the  test 
procedure.  (AHAM  No.  1  at  1)  Because 
the  50g  anomalies  discussed  above  were 
unexpected,  AHAM  also  recommended 
in  the  letter  that  a  statistical  procedure 
be  adopted  to  recognize  any  other 
unexpected  anomaly  that  might  occur  in 
future  lots  of  energy  test  cloths.  This 
statistical  test  will  identify  deviations  in 
RMC  as  compared  with  g-curve  shape 
beyond  the  magnitude  where  the  linear 
least  squares  fit  correction  factor  is 
appropriate.  In  statistical  terms,  these 
anomalies  are  referred  to  as  a  "lot-to-lot 
interactive  effect"— a  lot-to-lot- 
difference  in  characteristics  that 
produces  a  different  relationship  of 
RMC  to  g,  spin  time,  and/or  final  rinse 
temperature, 

A  "lot-to-lot  interactive  effect" 
statistical  test  that  could  be  used  to 
screen  out  lots  whose  RMC  as  compared 
with  g-behavior  is  inconsistent  with  the 
baseline  lot  is  a  standard  statistical 
procedure  called  "analysis  of  variance" 
or  "ANOVA,"  As  applied  to  new  lots  of 
energy  test  cloth,  the  ANOVA  statistical 
test  will  detect  the  extent  of  the 
deviation  of  the  shape  of  the  RMC 
compared  to  the  g-curve  of  a  given  lot 
from  the  shape  of  the  RMC  compared  to 


the  g-curve  of  the  baseline  lot.  It  would 
have  detected  the  peculiarity  of  the 
RMC  values  at  50g  in  the  later  lots 
running  very  high  relative  to  the  RMC 
values  at  100,  200,  or  350g,  compared  to 
the  baseline  lot.  Tests  of  new  lots  of 
cloth  using  thelOOg  (instead  of  50g). 
200g,  and  350g  extractor  test  points 
have  thus  far  all  satisfied  the  ANOVA 
test  criteria  for  an  acceptable  lot.  The 
Department  expects  that  the  ANOVA 
test  will  detect  any  unanticipated  RMC 
compared  to  g-curve  shape  deviation  in 
future  lots. 

II.  Discussion 

In  this  direct  final  rule,  the 
Department  is  correcting  the 
typographical  error  in  Table  2.6.5  of 
appendix  Jl  (10  CFR  part  430,  subpart 
B.  appendix  Jl,  section  2.6.5).  modifying 
the  procedure  for  developing  the 
correction  factors  for  new  production 
lots  of  energy  test  cloth  used  in  the  test 
procedure  for  clothes  washers,  and 
introducing  a  second  statistical  test  to 
validate  new  lots  of  energy  test  cloth. 

A.  Correction  of  the  Tvpographical  Error 
in  Table  2.6.5  of  Appendix  Jl 

In  this  direct  final  rule,  the 
Department  is  correcting  the 
typographical  error  in  Table  2.6.5  of 
appendix  Jl.  by  changing  14  minutes  to 
4  minutes.  (66  FR  at  3331-33;  10  CFR 
part  430,  subpart  B,  appendix  Jl.  section 
2.6.5)  Section  2.6.5.3,6  of  appendix  Jl 
specifies  spin  times  of  4  and  15  mmutes 
(66  FR  at  3332)  and  the  May  2000  report 
documents  that  these  are  the  intended 
spin  times  selected  to  bracket  the  range 
of  spin  times  commonly  used  in 
production  clothes  washers.  All 
extractor  testing  to  derive  correction 
factors  has  been  carried  out  with  15 
minute  and  4  minute  spin  times  at  both 
cold  and  warm  soak  temperatures. 

B.  Determination  of  Correction  Factors 
for  New  Lots  of  Energy  Test  Cloth 

In  this  direct  final  rule,  the 
Department  is  modify'ing  the  procedure 
for  developing  the  correction  factors  for 
new  production  lots  of  energy  test  cloth 
by  replacing  the  extractor  test  points  at 
50g  with  lOOg  test  points.  The  linear 
least  squares  fit  to  the  baseline  set  of 
RMC's  is  otherwise  unchanged.  The 
Department  has  confirmed  through  tests 
of  new  lots  of  test  cloth  in  the  extractor 
and  analysis  of  previous  data  that  RMC, 
g  forces,  spin  time,  and  temperature  at 
spin  g  levels  at  lOOg's  or  more,  continue 
to  produce  repeatable  results  with  gaod 
lot-to-lot  consistency  of  the  RMC 
compared  to  g-curve  shape.  The  50g  test 
point,  which  DOE  had  selected  to 
provide  an  all-inclusive  range  of  spin  g 
levels,  can  be  deleted  with  minimal 
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effect  because  spin  g  levels  below  lOOg 
are  used  only  in  delicate  cycles  (not 
tested  in  the  appendix  11  test  procedure) 
and  as  an  optional  slow  spin  that  is 
available  in  a  limited  number  of  models. 
The  Department  agrees  that  a  linear 
least  squares  fit  test  cloth  correction 
procedure  based  on  lOOg  and  greater 
RMC  test  data  would  resuh  in  a  more 
reliable  correction  curve  for  the  vast 
majoritv  of  clothes  washer  models  in 
production.  Using  100,  200.  3.50,  and 
500g  as  test  points  would  still  bracket 
the  range  of  spin  speeds  in  most  clothes 
washers  and  provide  a  comprehensive 
and  representative  test  for  establishing 
the  correction  curves  for  new  batches  of 
test  cloth.  In  light  of  these 
circumstances  and  the  problems  with 
use  of  the  50g  test  points,  discussed 
above,  the  Department  believes  it  is 
appropriate  to  modify  the  clothes 
washer  test  procedure  in  appendix  Jl  by 
replacing  these  test  points  with  lOOg 
test  points. 

C.  Statistical  Test  To  Validate  New  Lots 
of  Energy  Test  Cloth 

In  this  direct  final  rule,  the 
Department  is  adopting  a  standard 
statistical  procedure  called  "analysis  of 
variance"  or  "ANOVA"  as  the  lot-to-lot 
interactive-effect  statistical  test  for 
screening  out  lots  of  test  cloth  whose 
RMC  compared  to  g  behavior  is 
inconsistent  with  the  baseline  lot.  The 
ANOVA  statistical  test  detects  the 
extent  of  the  deviation  of  the  shape  of 
the  RMC  compared  to  the  g-curve  of  a 
given  lot  of  the  test  cloth  from  the  shape 
of  the  RMC  compared  to  the  g-curve  of 
the  baseline  lot.  It  would  have  detected 
the  peculiarity  of  the  50g  RMC  values  in 
the  later  lots  running  very  high  relative 
to  the  lOOg,  200g.  or  350g  R.MC  values. 
compared  to  the  baseline  lot.  With  the 
lOOg  (instead  of  50g).  200g,  and  350g 
extractor  test  points,  all  of  tiie  lots  that 
DOE  has  tested  so  far  satisfy  the 
ANOVA  test  criteria  for  an  acceptable 
lot.  The  Department  believes  that  the 
test  will  catch  any  unanticipated  RMC 
compared  to  g-curve  shape  deviation  in 
future  lots. 

The  ANOVA  test  adds  a  second 
method  for  determining  the 
"acceptabilitv  '  of  a  new  lot  of  test  cloth 
that  a  manufacturer  will  use  in 
conjunction  with  the  criterion  currently 
prescribed  in  appendix  (1  for  making 
this  determination.  That  criterion  is  thai 
the  RMS  error  term  (of  the  least  squares 
fit  used  to  determine  the  correction 
factors  for  a  new  lot  of  test  cloth)  must 
be  <2%.  The  RMS  error  term  measures 
the  "goodness  of  fit"  of  the  derived 
linear  relationship  between  the  baseline 
set  of  RMC  values  and  corresponding 
RMC  values  for  the  new  lot  obtained  at 


each  test  condition.  ThatJs,  it  is 
intended  to  characterize  the  "closeness" 
or  "lack  of  scatter"  of  the  12  data  points 
to  the  "best-fit"  (least  squares)  line  that 
is  subsequently  used  to  calibrate 
("correct")  the  new-lot  RMC  value  to  the 
RMC  value  of  the  baseline  lot. 

Although  the  later  luts  discussed 
above  met  the  criterion  of  an  RMS  of 
<2%,  other  difficulties  subsequently 
emerged  when  using  these  lots  for 
actual  machine  testing.  Most  notably. 
RMC  measurements  behaved  erratically 
at  the  low  (50g)  spin  speed  conditions. 
Although  linearly  related  to 
corresponding  baseline  RMC 
measurements,  the  RMC  measurements 
of  later  lots  (over  an  observed  range  of 
30%  to  70%)  were  inconsistent  with 
baseline  values  in  a  more  subtle  way. 
Additional  testing  of  the  later  lots  (and 
other  test  lots  as  well)  strongly  supports 
the  assertion  that  RMC  values — recently 
obtained  when  conducting  extractor 
tests  at  50g  spin  speed  conditions  with 
any  lot — are  inconsistent  with  RMC 
results  that  were  obtained  at  50g  of  the 
original  baseline  lot. 

Whatever  the  reason(s),  recent 
extractor  tests  have  yielded  higher  RMC 
measurements  at  all  test  conditions  than 
those  previously  obtained  for  the 
baseline.  If  the  measurements  for  a  new 
lot  of  test  cloth  are  consistently  higher 
over  the  entire  range  of  test  conditions, 
the  correction  curve  (as  originally 
configured)  and  the  test  criterion  (RMS 
<2%)  would  be  sufficient  to  establish 
the  acceptance — or  rejection — of  a  new 
test  lot.  However,  with  the  benefit  of 
hindsight,  the  Department  now  knows 
that  the  difference  between  recent 
extractor  tests  and  the  baseline  is  not 
the  same  at  all  test  conditions;  in  fact, 
the  difference  is  most  pronounced  in  the 
four  time/temperature  tests  conducted 
at  the  50g  spin  speed.  In  statistical 
terms,  this  inherent  inconsistency  is 
referred  to  as  an  "interactive  effect" 
between  test  lots  and  spin  speeds.  The 
ANOVA  is  a  commonly  used  statistical 
procedure  for  detecting  interactive 
effects,  if  and  when  they  exist.  As 
applied  to  new  lots  of  energy  test  cloths, 
this  statistical  test  will  detect  the  extent 
of  the  deviation  of  the  RMC  compared 
to  the  g-cur\'e  shape  of  a  given  lot  from 
the  RMC  compared  to  the  g-curve  shape 
of  the  baseline  lot.  This  could  be  either 
a  gross  difference  in  the  overall  slope  or 
the  peculiarity  that  has  been  obser\'ed  in 
the  later  lots  of  the  RMC  values  at  50g 
running  ver\-  high  relative  to  the  RMC 
values  at  lOOg,  200g,  or  350g,  compared 
to  the  baseline  lot.  The  "P-value"  (a 
theoretically-based  probability)  that 
ANOVA  produces  is  interpreted  as 
evidence  of  a  real,  repeatable  interactive 
effect  between  lots  emd  spin  speeds.  The 


lower  the  P-value.  the  stronger  the 
evidence  of  an  interaction.  A  value  less 
than  0.10  is  sufficient  to  conclude  that 
there  is  a  problematic  interaction,  and 
the  lot  of  test  cloth  being  tested  should 
not  be  used  to  measure  RMC. 

The  Department  evaluated  an  analysis 
of  all  cloth  lot  samples  tested  thus  far. 
Analytical  results  and  conclusions 
support  the  use  of  lOOg  test  data  rather 
than  50g  data.  It  is  interesting  to  note 
that  there  is  no  evidence  of  an 
interactive  effect  for  earlier  lots  of  test 
cloth.  justif\'ing  the  use  of  the  correction 
curves  based  on  the  50g  to  350g  range 
for  those  lots.  Starting  with  later  lots, 
interactive  effects  attributable  to  50g  test 
data  are  clearly  evident.  However,  over 
the  100g-to-350g  range,  there  is  no 
evidence  of  an  interactive  effect  with 
any  of  these  lots.  The  Department 
believes  that  the  P-value  from  the 
ANOVA  test  is  an  appropriate  test  for 
acceptance  of  new  lots  of  test  cloth. 

D.  Effect  of  Changes  on  Measured 
Efficiencies 

In  any  rulemaking  to  amend  a  test 
procedure,  section  323(e)  of  EPCA 
requires  the  Department  to  determine 
whether  the  amended  test  procedure 
w^ould  alter  the  measured  energy 
efficiencv  of  anv  covered  product.  142 
U.S.C.  6293(e))  If  the  amendment  does 
alter  measured  efficiency,  the  Secret  an- 
must  amend  the  applicable  energy 
conser\'ation  standard  so  that  products 
that  minimally  comply  with  the 
standard  prior  to  the  test  procedure 
amendment  will  continue  to  comply. 
(42  U.S.C.  6293(e)(2))  These  provisions 
prevent  changes  in  a  test  procedure  that 
would  cause  a  product  that  complied 
with  applicable  Federal  energy- 
conservation  standards  using  the 
previous  test  procedure  from  being 
forced  into  non-compliance  as  a  result 
of  using  the  new  test  procedure. 

Today's  rule  amends  the  test 
procedure  for  clothes  washers,  appendix 
Jl,  which  is  designed  to  measure 
performance  under  new  energy 
conservation  standards  that  will  take 
effect  on  lanuary  1.  2004.  Appendix  )! 
is  not  mandatory  until  then.  Todays 
rule  will  produce  insignificant  changes 
in  the  measured  efficiency  of  a  limited 
number  of  models  of  clothes  washers. 
These  changes  are  important,  however, 
because  thev  will  assure  that  measured 
efficiencies  conform  more  closelv  to  the 
results  that  would  occur  if  a  reference 
test  cloth  were  used  in  evpr>-  test.  Use 
of  the  reference  test  cloth  produces 
results  that  most  accurately  measure  a 
clothes  washer's  performance  under  the 
energy  conservation  standards  that  will 
go  into  effect  on  January  1.  2004. 
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The  Department  has  no  information  to 
indicate  that  there  are  clothes  washers 
that  ■•minimally  comply"  with  existing 
energy  conservation  standards  using  the 
existing  test  procedure,  and  that  would 
fall  out  of  compliance  with  the  standard 
once  the  newly  modified  test  procedure 
is  used.  Therefore.  DOE  is  not  required 
bv  EPCA  section  323(e)(2)  to  make  any 
changes  to  energy  conservation 
standards.  The  Department  has  therefore 
determined  that  although  today's 
amended  test  procedure  will  alter  the 
measured  efficiencv  or  measured  energy 
use  of  some  clothes  washer  models,  it  is 
not  necessary  to  test  models  with  the 
new  test  procedure  to  consider  or  make 
any  modifications  to  energy 
conservation  standards. 

Tht  Department  also  notes  that  even 
if  today's  amendments  do  change  the 
energy  efficiencv  rating  of  any  model 
and  would  cause  it  not  to  comply  with 
the  current  energy  conservation 
standards,  the  standard  for  that  model  is 
becoming  more  stringent  on  January  1, 
2004.  in  any  event  As  a  result,  the  new 
energy  conservation  standards,  which 
already  have  been  finalized  through 
notice  tmd  comment  rulemaking,  will 
supersede  the  current  standards  and 
render  irrelevant  the  model's  ability  or 
inability  to  complv  with  the  current 
standard.  Thus,  a  change  resulting  from 
today's  amendments  to  the  test 
procedure  would  simply  mean  that  the 
product  in  question  does  not  meet  the 
new  efficiency  standard  that  will 
become  effective  on  January  1.  The 
Department  has  no  information  to 
mdicate  that  there  are  clothes  washers 
that  will  fail  to  comply  with  the  new 
standards  solely  as  a  result  of  today's 
amendments  to  the  test  procedure. 

III.  Discussion  of  Direct  Final 
Rulemaking 

The  Department  is  publishing  this 
direct  final  rule  without  having 
published  a  Notice  of  Proposed 
Rulemaking  because  DOE  views  this 
amendment  as  noncontroversial  ai^ 
anticipates  no  significant  adverse  T^ 
comments.  However,  in  the  event  that 
the  Department  receives  significant 
adverse  comments,  DC3E  has  prepared  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
proposing  the  same  amendment.  The 
Department  is  publishing  this  NOPR  as 
a  separate  document  in  this  issue  of 
today's  Federal  Register,  The  direct 
final  rule  will  be  effective  Ianuar\'  1. 
2004.  unless  DOE  receives  significant 
adverse  comments  by  December  1,  2003. 
If  DOE  receives  significant  adverse 
comments,  it  will  withdraw  the 
revisions  before  their  effective  date.  In 
case  of  the  withdrawal  of  this  direct 
final  rule.  DOE  will  announce  the 


withdrawal  in  the  Federal  Register. 
DOE  will  then  address  all  public 
comments  in  a  separate  final  rule  based 
on  the  proposed  rule  that  DOE  is 
publishing  today.  DOE  will  not 
implement  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

IV.  Procedural  Requirements 

A.  Revievi-  Under  the  National 
Environmental  Policy  Act  of  1969 

In  this  rule,  the  Department 
promulgates  a  minor  change  to  the  test 
proceduip  for  measuring  the  energy 
consumption  of  clothes  washers.  The 
Department  has  determined  that  this 
rule  falls  into  a  class  of  actions  that  are 
categorically  excluded  ft-om  review 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  (42  U.S.C, 
4321  et  seq.)  The  rule  is  covered  by 
Categorical  Exclusion  A5,  for 
rulemakings  that  interpret  or  amend  an 
existing  rule  without  changing  the 
environmental  effect,  as  set  forth  in  the 
Department's  NEPA  regulations  in 
appendix  A  to  subpart  D.  10  CFR  part 
1021.  This  rule  will  not  affect  the 
quality  or  distribution  of  energy  usage 
and,  therefore,  will  not  result  in  any 
environmental  impacts.  Accordingly, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  required. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  rule  is  not  a  'significant 
regulatory  action"  under  Executive 
Order  12866.  'Regulatorv  Planning  and 
Review."  (58  PR  51735,  October  4,  1993) 
Accordingly,  today's  action  is  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  preparation  of 
an  initial  regulatory  flexibility  analysis 
for  any  rule  that  by  law  must  be 
proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  regulatory 
flexibility  analysis  examines  the  impact 
of  the  rule  on  small  entities  and 
considers  alternative  ways  of  reducing 
negative  impacts.  5  U.S.C.  605.  As 
required  by  Executive  Order  13272, 
"Proper  Consideration  of  Small  Entities 
in  Agencv  Rulemaking,"  67  FR  53461 
(August  16,  2002),  DOE  published 


procedures  and  policies  on  February'  19, 
2003.  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
properly  considered  during  the 
rulemaking  process  (68  FR  7990).  DOE 
has  made  its  procedures  and  policies 
available  on  the  Office  of  General 
Counsel's  Web  site:  http:// 
ivwvx'.  gc.doe.gov. 

Today's  rule  prescribes  minor 
amendments  to  the  test  procedures  that 
will  be  used  to  test  compliance  with 
energy  conservation  standards  and 
labeling.  Because  the  rule  affects  only 
te.st  procedures  and  not  the  minimum 
energy  efficiency  standard  levels  for 
clothes  washer  models,  the  Department 
believes  that  it  will  not  have  a 
significant  economic  impact.  Instead,  it 
will  provide  common  testing  methods 
for  all  clothes  washer  manufacturers  or 
private  labelers.  and  will  improve  the 
accuracy  of  information  provided  to 
consumers.  Because  this  rule  makes 
only  minor  revisions  to  the  new  te.st 
procedure  scheduled  to  go  into  effect 
with  the  new  clothes  washer  standard 
on  January  1,  2004,  it  is  not  expected 
that  this  rule  will  have  a  significant  (if 
any)  economic  impact  on  manufacturers 
performing  the  test  procedure. 

The  overall  size  of  the  clothes  washer 
manufacturing  industry  also  negates  the 
necessity  for  a  regulatory  flexibility 
analysis.  The  Small  Business 
Administration  (SBA)  considers  an 
entity  to  be  a  small  business  if,  together 
with  its  affiliates,  it  employs  fewer  than 
a  threshold  number  of  workers  specified 
in  13  CFR  part  121  according  to  the 
North  American  Industry  Classification 
System  (NAICS)  codes.  The  threshold 
number  for  NAICS  classification  335224 
for  household  laundry  equipment 
manufacturers,  which  includes  clothes 
washers,  is  1000  employees.  Of  the  five 
firms  in  the  clothes  washer  industrv'  that 
account  for  nearly  99  percent  of  clothes 
washer  sales,  the  Department  has 
determined  that  none  would  be 
considered  "small  "  by  the  above 
definition.  Using  this  SBA  size 
standard,  the  Department  is  aware  of 
only  one  small  entity  among  clothes 
washer  manufacturers  or  private 
labelers.  Because  the  clothes  washer 
models  of  that  manufacturer  already 
exceed  the  new  standard  which  takes 
effect  on  January  1.  2004.  it  is  not 
expected  that  the  test  procedure 
revision  in  this  rule  will  have  any 
adverse  impact.  Therefore.  DOE  certifies 
that  today's  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and  the  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 
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D.  Review  Under  Executivp  Order  22630 

DOE  has  determined  pursuant  to 
Executive  Order  12630.  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  (53  FR  8859.  March  18,  1988) 
that  this  regulation  would  not  result  in 
any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  thp  Tnited  States 
Constitution. 

E.  Review  Under  Executive  Order  13132, 
"Federalism" 

Executive  Order  13132.  "Federalism." 
(64  FR  43255.  August  4,  1999)  requires 
that  regulations,  rules,  legislation,  and 
any  other  policy  actions  be  reviewed  for 
any  substantial  direct  effects  on  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  substantial 
direct  effects,  then  this  Executive  Order 
requires  preparation  of  a  Federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 

The  rule  published  today  would  not 
regulate  or  otherwise  affect  the  States. 
Accordingly.  DOE  has  determined  that 
preparation  of  a  Federalism  assessment 
is  unnecessary. 

F.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act.  (44  U.S.C. 
3501  et  seq.) 

G.  Review  Under  Executive  Order 
12988.  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  (61  FR  4729.  February  7,  1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  sections  3(a)  and 
3(b)  of  Executive  Order  12988.  it 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 


affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
sections  3(a)  and  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  rule  under 
the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law.  the 
proposed  regulations  meet  the  relevant 
standards. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Department  prepare  a  budgetarv' 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
Si 00  million  or  more  in  any  one  year. 
The  budgetary  impact  statement  must 
include:  (i)  Identification  of  the  Federal 
law  under  which  the  rule  is 
promulgated;  (ii)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance:  (iii)  if 
feasible,  estimates  of  the  future 
compliance  costs  and  of  any 
disproportionate  budgetary'  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
government,  or  sectors  of  the  economy: 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
governments  and  a  summar\'  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
the  action  today  does  not  inc:lude  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  Si  00  million  or  more 
to  State,  local  or  to  tribal  governments 
in  the  aggregate  or  to  the  private  sector. 
Therefore,  the  requirements  of  Sections 
203  and  204  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 


/  Revi'-w  Under  the  Treasury  and 
Genera!  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  rule  would 
not  have  any  impact  on  the  autonomy 
or  integrity  of  the  family  as  an 
institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  "Actions 
Concerning  Regulations  ThaV 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  (66  FR  28355, 
May  22,  2001.  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action. 
A  "significant  energy  action  "  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 

Today's  rule  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  the  use  of  energy,  and, 
therefore,  is  not  a  significant  energy 
action.  Accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

K  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  2001 

The  Treasury'  and  General 
Government  Appropriations  Act,  2001 
(44  U.S.C.  3516,  note)  provides  for 
agencies  to  review  most  disseminations 
of  information  to  the  public  under 
guidelines  established  by  each  agency 
pursuant  to  general  guidelines  issued  by 
OMB  OMBs  guidelines  were  published 
at  67  FR  8452  (Febniar>-  22.  2002).  and 
DOE'S  guidelines  were  published  at  67 
FR  62446  (October  7,  2002)  DOE  has 
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reviewed  today's  notice  under  the  OMB 
and  DOE  guidelines  and  has  cionciuded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 

L   Rn-iew  I  'ndf-r  the  Small  Business 
Be<iul(itnn-  Enfnrrf^mt'nt  Fairnrss  Act 

As  required  by  5  U.S.C].  801.  DOE  will 
report  to  Congress  on  the  promulgation 
of  today's  rule  prior  to  its  effective  date. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  hv  3  U.S.C.  801(2). 

M  Appnniil  nt  tlv-  ( )ffice  of  the 

Sf'crt't(ir\' 

The  Secretary  of  Energy  has  approved 
publication  of  today's  direct  final  rule. 


List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  conservation, 
Household  appliances. 

Issued  iniWashington,  DC,  on  October  27, 

200.T 

David  K   Oaiiiidn, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  Part 
430  of  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  1 .  The  authority  citation  for  part  430 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

■  2.  Appendix  Jl  to  subpart  B  of  part  430, 
as  amended  at  66  FR  33.30  to  become 
effective  January  1,  2004,  is  further 
amended  in  section  2  bv  revising: 

■  a.  Table  2.6.5. 

■  b.  Section  2.6.5,3.6. 

■  c.  Table  2.6.6.1. 

■  d.  Section  2.6.6.2. 

The  revisions  read  as  follows: 
Appendix  Jl  to  Subpart  B  of  Part 
430— Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Automatic  and  Semi-Automatic  Clothes 
Washers. 

***** 
2    *    *    * 

2.6.  *    *    * 

2.6.5.  *    *    * 


Table  2.6.5.— Matrix  of  Extractor  RMC  Test  Conditions 


"g  Force" 


Warm  soak 


Cold  soak 


100 
200 
350 
500 


15 
mm 
spin 


4  mm 
spin 


15 
mm. 
spin 


4  mm. 
spin 


2.6.5  3  6     The  R.MC  f)f  the  test  load 
shall  be  measured  at  three  (3)  g  levels: 
lOOg;  2(J0g;  and  350g,  using  two 
different  spin  times  at  each  g  level:  4 


minutes;  and  15  minutes.  If  a  clothes- 
washer  design  can  achieve  spin  speeds 
in  the  500g  range  then  the  RMC  of  the 
test  load  shall  be  measured  at  four  (4) 
g  levels:  lOOg;  200g:  350g:  and  SOOg. 


using  two  different  spin  times  at  each  g 
level:  4  minutes:  and  15  minutes. 

***** 

2.6.6.  *    *    * 

2,6  6.1.  *    *    * 


Table  2.6.6.1.— Standard  RMC  Values  (RMC  Standard) 


RMC  % 


Cold  soak 


15  min,  spin      4  min.  spin 


499 

49.7 

52.8 

40,4 

37.9 

43.1 

33,1  ! 

30.7 

35.8 

28,7 

25.5 

30.0 

2.6.6.2.     Perform  an  analysis  of 
variance  test  using  two  factors,  spin 
speed  and  lot,  to  check  the  interaction 
of  speed  and  lot,  L^se  the  values  from 
Table  2,6,5  and  Table  2,6,6,1  in  the 


calculation.  The  "P"  value  in  the 
variance  analysis  shall  be  greater  than  or 
equal  to  0.1.  If  the  "P"  value  is  less  than 
0.1  the  test  cloth  is  unacceptable.  "P"  is 
a  theoretically  based  probability  of 


interaction  based  on  an  analysis  of 
variance. 

***** 

(FR  Doc,  03-27468  Filed  10-,30-O.'3:  8:45  am] 
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Renewable  Energy 

10CFR  Part  430 

[Docket  No.  EE-RM/TP-03-100] 

BIN  1904-AB43 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Clothes  Washers 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  c;nntains  an  amendment  to 
the  test  procedure  for  measuring  the 
energy  consumption  of  clothes  washers. 
The  amendment  changes  one  of  the  spin 
cycles  required  for  testing  the  cloth  used 
in  the  extraction  phase  of  the  test 
procedure  by  replacing  the  lowest  spin 
cycle  of  50  gravitation  (g)  force  with  a 
spin  cycle  of  lOOg.  The  50g  spin  cycle 
produced  inconsistent  and  unreliable 
test  results.  This  amendment  also 
includes  an  additional  statistical 
analysis  as  a  criterion  to  establish  the 
acceptance  of  a  future  lot  of  the  test 
cloth  when  it  is  submitted  for  testing. 
These  changes  will  improve  the 
reliability  of  the  test  cloth  data  and  the 
repeatability  of  the  clothes  washer  test 
procedure.  Because  the  Department  of 
Energy  (DOE  or  the  Department)  does 
not  expect  this  proposed  amendment  to 
the  rule  to  receive  any  significant 
adverse  comments,  it  is  also  issuing  the 
amendment  as  a  direct  final  rule  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register 

DATES:  Public  comments  on  the 
amendment  proposed  herein  will  be 
accepted  until  December  1.  2003. 
ADDRESSES:  The  Department  will  accept 
comments,  data  and  information 
regarding  the  proposed  rule  no  later 
than  the  date  provided  in  the  DATES 
section.  Please  submit  comments,  data 
and  information  electronically  to  the 
following  Internet  address: 
clotheswashertestclothtp@ee.doe.gov. 
Electronic  comments  must  be  submitted 
in  WordPerfect.  Microsoft  Word.  PDF, 
or  text  (ASCII)  format  file  and  avoid  the 
use  of  special  characters  or  any  form  of 
encryption.  Comments  in  electronic 


format  should  be  identified  by  the 
docket  number  EE-RM/TP-03-T00,  and 
wherever  possible  carry  the  electronic 
signature  of  the  author.  Absent  an 
electronic  signature,  comments 
submitted  electnmically  must  be 
followed  and  authenticated  by 
submitting  the  signed  original  paper 
document.  No  telefacsimiles  (telefaxes) 
will  be  accepted 

Written  (paper)  comments  may  be 
submitted  to:  Ms.  Brenda  Edwards- 
lones.  11. S.  Department  of  Energy, 
Building  Technologies  Program, 
Mailstop  EE-2I.  Test  Procedures  for 
Clothes  Washers.  Docket  Number:  EE- 
RM/TP-()3-100.  1000  Independence 
Avenue.  SW  .  Washingtcm,  DC  20585- 
0121.  Telephone:  (202)  586-2945. 
Please  submit  one  signed  copy — no 
telefacsimiles 

You  may  read  copies  of  the  public 
comments  received  in  the  resource  room 
of  the  appliance  office  of  the  Building 
Technologicis  Program,  room  1(-018  of 
the  Forrestal  Building  at  the  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC"  between  the  hours  of  9 
a.m.  and  4  p.m  .  Monday  through 
Friday,  except  Federal  holidays.  Please 
call  Ms.  Brenda  Edwards-Icmes  at  the 
above  telephone  number  for  additional 
information  regarding  visiting  the 
resource  room.  Please  note:  The 
Department's  Freedom  of  Information 
Reading  Room  (room  lE-190  in  the 
Forrestal  Building)  is  no  longer 
servicing  rulemakings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg  or  Bryan  Bernnger.  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy.  EE- 
2).  1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202)  585- 
9611,  e-mail: 

Barbara .Twigg@ee.doe.gov,  or 
Bn'an .  Berringer@ee.doe.gov. 
respectively:  or  Francine  Pinto.  Esq..  or 
Thomas  DePriest.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  (iounsel. 
GC-72.  iooo  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  586- 
9507.  e-mail: 

Francine.Pinto@hq.doe.gov,  or 
Thomas.DePriest@hq.doe.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION:  In  this 
Notice  of  Proposed  Rulemaking  (NOPR), 
DOE  proposes  an  amendment  to  the  test 
procedure  for  measuring  the  energy 


consumption  of  clothes  washers.  The 
proposed  amendment  replaces  the  50g 
force  spin  rvclc  required  for  testing  the 
cloth  used  in  the  extraction  phase  of  the 
test  procedure  with  a  spin  cycle  of  lOOg. 
Recent  tests  have  disclosed  that  the 
slow  50g  spin  cycle,  unlike  the  test 
cycles  at  spin  speeds  of  lOOg  and  above, 
produced  inconsistent  results  and 
unreliable  data.  In  this  NOPR,  DOE  also 
proposes  to  require  the  use  of  a 
statistical  procedure.  Analysis  of 
Variance  (ANOVA).  that  can  detect  the 
interactive  effect  between  test  lots  and 
spin  speeds  and  improve  consistency 
with  the  baseline  data. 

Today,  the  Department  is  also 
publishing,  elsewhere  in  this  is^ne  of 
the  Federal  Register,  a  direct  final  rule 
that  makes  the  change  to  this  test 
procedure  that  DOE  is  proposing  in  this 
NOPR.  As  DOE  explains  in  the  preamble 
of  the  direct  final  rule,  the  Department 
considers  this  amendment  to  be 
uncontroversial  and  unlikely  to  generate 
any  significant  adverse  comments.  If  the 
Department  receives  no  significant 
adverse  comments  on  the  amendment. 
the  direi  t  final  rule  will  become 
effe(  tive  (.11  the  date  specified  in  that 
rule,  and  there  will  be  no  further  action 
on  this  proposal.  If  DOE  receives 
significant  adverse  comment.'-  on  the 
direct  final  rule.  DOE  will  withdraw  the 
direct  final  rule.  DOE  will  then  address 
the  public  comments  in  a  subsequent 
final  rule  based  on  the  rule  proposed  in 
this  NOPR  (which  is  the  same  as  the 
rule  set  forth  in  the  direct  final  rule). 
Because  the  Department  will  not 
institute  a  second  comment  period  on 
this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
amendment,  see  the  information 
provided  m  the  direct  final  rule  in  this 
Federal  Register 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conserx'ation. 
Household  appliances. 

Issueci  in  Washington,  DC,  on  October  27, 
2003. 
David  K.  Garman, 

Assifitant  Sfcretary.  Energ\'  Efficiency  and 

Renewable  Energy. 
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Title  3— 

The  President 


Presidential  Documents 


Noticp  of  Of  tober  2').  2003 

Continuation  ot  Emergency  Regarding  Weapons  ol  Mass 
Destruction 


On  November  14.  1994,  by  Executive  Order  12938,  President  Clinton  declared 
a  national  emergency  with  respect  to  the  unusual  and  extraordinary  threat 
to  the  national  security,  foreign  policy,  and  economy  of  the  United  States 
posed  by  the  proliferation  of  nuclear,  biological,  and  chemical  weapons 
(weapons  of  mass  destruction)  and  the  means  of  delivering  such  weapons. 
On  Julv  28.  1998.  the  President  issued  Executive  Order  13094  to  amend 
Executive  Order  12938  to  respond  more  effectively  to  the  worldwide  threat 
of  proliferation  of  weapons  of  mass  destruction  and  the  means  of  delivering 
such  weapons.  Because  the  proliferation  of  weapons  of  mass  destruction 
and  the  means  of  delivering  them  continues  to  pose  an  unusual  and  extraor- 
dinarv  threat  to  the  national  security,  foreign  policy,  and  economy  of  the 
United  States,  the  national  emergency  first  declared  on  November  14.  1994. 
must  continue  in  effect  beyond  November  14,  2003.  Consistent  with  section 
202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)).  I  am  continuing 
for  1  vear  the  national  emergency  declared  in  Executive  Order  12938.  as 
amended. 

This  notice  shall  be  published  in  the  Federal  Reojsfer  and  transmitted 
to  the  Congress. 


|FR  Doc.  03-27621 
Filed  10-30-03;  9:04  am] 
Billing  code  3195-01-P 
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THE  WHITE  HOUSE, 
October  29.  2003.     ^ 
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ments 


62211 


Presidential  Documents 


Notice  oi  October  29.  2003 

*     Continuation    of    the    National    Emeroenty    With    Respect    to 
Sudan 


On  November  3,  1997,  by  Executive  Order  13067.  the  President  defl,irH<i 
a  national  emergency  with  respect  to  Sudan  pursuant  to  the  Interr.<-.tional 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the 
unusual  and  extraordinary  threat  to  the  national  securitv  and  foreign  poiK  \ 
of  the  United  States  constituted  b\  the  actions  and  policies  of  the  Government 
of  Sudan.  Because  the  actions  and  policies  of  the  Government  <*  SiiMan 
continue  to  pose  an  unusual  and  extraordinary  threat  to  the  national  -n  ur;t\ 
and  foreign  policy  of  the  I'nited  States,  the  national  emergencv  dec  h.rpii 
on  Nfuemher  3.  1997,  and  the  measures  adopted  on  thr.t  date  m  df^il 
with  that  emergencv  must  continue  in  effect  beyond  Nu\  ember  3.  2(l(i3 
Therefore,  consistent  \\:'\:  ->h  \u,u  202(d)  of  the  National  Emergencies  Ad 
'"0  rsr  lR22(d)].  I  cini  ((jntiniiinii  t(.r  !  \"(Mr  'lie  nationa" 
with  resj)e(  !  to  Sudan. 


This   notice    siiail    be    published    in 
to  the  Congress. 


emergency 
the    Federal    Register    and    tran'-nnttpd 
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914 59352 

917 57398 

920 61172 

926 61175 
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31  CFR 

501 61359 

575 60625,  61359,  61362 

597 61359 

598    61359 

Proposed  Rules: 

50 59715,  59720 

33  CFR 

2 60448 

26 60559 

100 58011.  58013,  58603 

101  60448 

102 60448 

103 60472 

104  60483 

105 60515 

106 60545 

110  58015 

117 57356.  57614.  58018. 

59114,  59316  59535,  60033 

60848  61363 

147 59116 

160  60483 

161  60559 

162 60034 

164 60559 

165     57358  57366  57368 

57370,  57616,  58015,  58604 

58606,  59118  59538,  59727, 

60035,  60483,  60559,  61365 

61749  61751  62009 

334         57624 

Proposed  Rules: 

100 58640,  60895,  61779 

117 58642,  59143 

165 59752 

222  60598 

334    57642 

34  CFR 

Proposed  Rules: 

75  61779 

36  CFR 

Proposed  Rules: 

7 ; 60305 

800 60632 

1208 60313 

37  CFR 

1 59881 

2 56556,  60850 

7 60850 

201 62011 

260 57814 

Proposed  Rules: 

201    58054 

38  CFR 

3 59540,  60851 

17 60853 

21  59729 

Proposed  Rules: 

17 56876,  59557 

36   58293 

39  CFR 

111  56557.  58273,  59731 

61624 

224 56557 

230 57372 

261 56557 

262 56557 

263 56557 


264  56557 

265  56557 

266  56557 

267  56557 

268  56557 

Proposed  Rules: 

111  60052  61647  62040 

40  CFR 

51   61248,  61367 

52 58019  58276  58608 

59121,  59123  59318  59321 

59327,  59741,  60036,  61103 

61105  61106,  61111  61248 

61753,  61756,  62019 

60    59328  61759 

62   57518  58613  62019 

63    58172  58615  61868 

80  56776  57815 

81  57820,  59997,  60036 

61106,  61111 

180  60854,  61624 

239 57824 

257 60856 

258 57824.  59333 

271 59542 

Proposed  Rules: 

Ch.  1 60054 

30 57850  59563 

31 57850,  59563 

33 57850.  59563 

35 57850.  59563 

40 57850,  59563 

51 60054 

52 58055,  58295  58644 

59145,  59146  59355,  59356 

59754  60054,  61178,  61379 

61650,  61782 

60 58838 

62 ; 58646,  62040 

70 , 58055 

71 58055 

80 56805  57851 

81 60060,  61178  62041 

32 56809  61382 

131  r 58758.  59894 

141  58057 

142 •. 58057 

143 58057 

228 58295 

239 57855 

258  57855 

260 61558 

261  56603,  61558 

262 60060 

271 59563.  60060 

300  57855.  61783 

41  CFR 

101-6 56560 

101-8 57730 

42  CFR 

409 58756 

411 58756 

412 57732 

413 57732,  58756 

440 58756 

483  58756 

488    58756 

489     58756 

43  CFR 

3710  61046 

3730 61046 

3810 61046 


3820 61046 

3830  61046 

3831 61046 

3832  61046 

3833 61046 

3834 61046 

3835  61046 

3836 61046 

3837  61046 

3838  61046 

3839 61046 

3840 61046 

3850 61046 

44  CFR 

59 59126 

61 59126 

64 60042,  61116 

65 57625,  60857  60858 

67 57825.  57828  60859 

60860 

201 6^368 

204    61368 

206     61368 

Proposed  Rules: 

61 59146 

62 59146 

67     57856 

45  CFR 

303  61634.62161 


46  CFR 

2 60483 

31 60483 

71 60483 

91 60483 

115 60483 

126 60483 

176  60483 

Proposed  Rules: 

4 60073 

57 61786 

68       61786 


47  CFR 

0 

1.. 

5 

24 

25 


59747 

58629.  59127 

59335 

57828 

58629   59127   59128 

52       56781 

54       56764,  59130 

73  , 57829  59748  60043, 

60044,  60045.  60299,  61i22 

6'759 

74 59131 

'6      59336 

"8         59131 

Proposed  Rules: 

Ch.  1 59756 

51 59757 

73  56810   56811    57861 

60074,  60316,  61788,  62046 
62047 

48  CFR 

Ch.  1. 56668  56689  60006 

1 56669 

2 56669  56676  56681 

60000 
4 56669  56676  55679 

61246 

5 56676 

6 56676 


7 56676  6000C' 

8 56688,  6000C 

9 56676 

10 56676  56681  60000 

12 56676  56681  55682 

13 56669  5668- 

14 , 56676 

16 60000 

19 56676,56681  6000C 

22 56676 

24 56688 

25 56676  56681  56684 

56685 

31 56686 

32....... 56669,  56682  61866 

34 56676 

35 56676 

36 56676 

42 .-. 6000G 

52 56669  56682  56684 

56685  61866 

202 56560  58631  6O861 

204 58631  60861 

211..... 58631  60861 

212 58631.  6086-' 

213 56560 

226 56561 

237 56563 

243 58631.  60861 

252 56560  56561  58631 

60861 

1733 62022 

1805 62022 

1817 57629 

1823 62022 

1825 62022 

1845 62022 

1852 62022,  62023 

Proposed  Rules: 

16        56613 

39 56613.  59447 

44 61302 

52 61302 

511 59510 

552 59510 

1835 62048 

1852  ..." 62048 

49  CFR 

71 61371 

171 57629  61906 

172 57629 

173 57629   61906 

174 6*906 

175 57629    6^906 

176 57629   61906 

177 57629  6^906 

178 '...57629   61906 

179 57629 

390 61246 

398 61246 

544 59132 

575 59249 

1503 58281 

50  CFR 

17 56564    5782S    59337 

61123 

21 58022  61123 

22..... 61123 

32 s'^soe 

300 60862 

622 573:'5 

635  56783  59546 

648  58037  5828-' 

660   ,57379  60865  61373 
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61634 

679     56788,  57381  57634 

57636,  57837  58037  58038 

59345,  59546,  59748  59889 


697  56789 

Proposed  Rules: 

17      57643,  57646,  60316 
20 60897.  60898 


216 60899 

300 58296 

402 58298 

622 57400  59151  61178 


648 56811  59906  60324 

660 59358,  59771  60075 

679 59564  60327 

697 59906 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  31. 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Processed  fruits    vegetables, 
and  processed  products 
Inspection  and  certification 
fees:  published  10-30-03 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR). 
Contract  financing 

payments,  overpayment 

notification,  published  10- 

1-03 
Dominican  Republic 

products  eligibility 

reinstated,  published  10-1- 

03 

Economic  planning. 

employee  morals    and 

travel  cost  pnnciples, 

published  10-1-03 
Prohibited  sources 

published  10-1-03 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 
Contract  financing 

payments;  overpayment 

notification:  published  10- 

1-03 
Dominican  Republic. 

products  eligibility 

reinstated:  published  10-1- 

03 
Economic  planning. 

employee  morals    and 

travel  cost  principles, 

published  10-1-03 
Prohibited  sources. 

published  10-1-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Altrenogest.  published  10- 

31-03 
Sometnbove  zinc 

suspension:  published  10- 

31-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations 


Federal  acquisition  circulars 

2001-15  and  2001-14: 

conformance  to  changes: 

published  10-31-03 
Government  property — 

NASA  Form  1018 
preparation  instructions; 
published  10-31-03 
Federal  Acquisition  Regulation 
(FAR): 
Contract  financing 

payments:  overpayment 

notification    published  10- 

1-03 
Dominican  Republic; 

products  eligibility 

reinstated   published  10-1- 

03 
Economic  planning. 

employee  morals   and 

travel  cost  pnnciples: 

published  10-1-03 
Prohibited  sources: 

published  10-1-03 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Member  business  loans 
miscellaneous 
amendments,  published 
10-1-03 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits    Federa' 
employees 

Federa   Employees  Health 
Benefits  Children  s  Equity 
Act  of  2002. 

implementation;  published 
10-1-03 
Premium  conversion,  pre-tax 
•  payment:  published  10-1- 
03 
Organization,  functions   and 
authority  delegations 
Intenor  Board  of  Contract 
Appeals   address  change: 
published  10-31-03 

RULES  GOING  INTO 
EFFECT  NOVEMBER  1, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fisheries- 
Summer  flounder    scup, 
and  black  sea  bass; 
published  11-3-03 
Tilefish,  published  10-9-03 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  fund  and 
collection  of  checks 
(Regulation  CC) 
Check  processing  operations 

restructurinq    amendments 


Correction;  published  9- 
12-03 
Availability  of  fund  and 
collection  of  checks 
(Regulation  CC) 
Check  processing  operations 
restructuring: 

amendments:  published  9- 
2-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Inland  navigation  rules 
Navigation  lights  for 
uninspected  commercial 
and  recreational  vessels, 
certification   effective  date 
delay,  published  1-17-02 
Ports  and  waterways  safety; 
Eighth  Coast  Guard  District 
inland  nvers    barges 
loaded  with  dangerous 
cargoes    reporting 
requirements,  reguiated     . 
navigation  area,  published 
10-3-03 
Ninth  Coast  Guard  District: 
Illinois  WatePAay  System; 
barges  loaded  with 
dangerous  cargoes 
reporting  requirements 
published  10-6-03 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Singie-empioyer  plans 
Allocation  ot  assets- 
Interest  assumptions  for 
valuing  and  paying 
benefits   published  10- 
15-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
User  tees   compromise 
offers  processing 
published  8-15-03 

RULES  GOING  INTO 
EFFECT  NOVEMBER  2. 
2003 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

TiaaemarK  cases 
Madnd  Protoco 
Implementation  Act    rules 
of  practice— 
Internationa'  applications 
and  registrations 
trademark-related  filings: 
published  9-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  products    inspection  and 
grading 


Fees  and  charges  increase: 
comments  due  by  1 1  -3- 
03;  published  10-3-03  [FR 
03-25112] 
Oranges,  grapefruit, 

tangennes.  and  tangelos 

grown  in— 

Florida:  comments  due  by 
11-3-03   published  9-3-03 

'FR  03-22414] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Animal  and  plant  health 
emergency  programs,  cost- 
sharing,  comments  due  by 
11-7-03:  published  8-28-03 
[FR  03-21991; 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fis'"'e".   co'^servai'O''  and 
management 

Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Community  quota 
development   other 
species,  comments  due 
by  11-6-03:  published 
10-22-03  [FR  03-26675] 

Individual  Fishing  Quota 
Program,  comments 
due  by  11-3-03 
published  9-2-03  [FR 
03-22343] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  ana  restricted 
areas 
Sheboygan  County   Wl; 

Lake  Michigan  shoreline 

between  Manitowac  and 

Port  Washington. 

comments  due  bv  li-5- 


03:  published 
03-25204- 


0-6-03  iFR 


ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

E.eciric  rate  ana  corporate 
regulation  filings: 

Virginia  Electnc  &  Power 
Co   et  al  ;  Open  for 
comments  until  further 
notice   published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permit 
programs- 
California:  comments  due 
by  11-7-03:  published 
10-8-03  [FR  03-25545] 
Air  programs 
Fuel  and  fuel  additives — 
Gasoline  and  diesei  fuel 
test  metnod  update; 


VI 
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comments  due  by  11-3- 
03;  published  10-2-03 
[FR  03-24908] 
Fuels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update, 
comments  due  by  11-3- 
03:  published  10-2-03 
[FR  03-24907] 
Fuels  and  fuel  additives— 
Refomiulated  gasoline, 
anti-dumping.  and  tier  2 
gasoline  sulfur  control 
programs,  alternative 
analytical  test  methods 
use,  comments  due  by 
11-6-03,  published  10-7- 
03  [FR  03-25133] 
Reformulated  gasoline, 
anti-dumping.  and  tier  2 
gasoline  sulfur  control 
programs   alternative 
analytical  test  methods 
use;  comments  due  by 
11-6-03   published  10-7- 
03  [FR  03-25134] 
Air  quality  implementation 
plans 

Preparation   adoption,  and 
submittal — 

8-hour  ozone  national 
ambient  air  quality 
standard 
implementation; 
comments  due  by  11-5- 
03,  published  10-21-03 
[FR  03-26537] 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States; 

Iowa,  comments  due  by  11- 
7-03;  published  10-8-03 
[FR  03-25396] 
Environmental  statements; 
availability,  etc 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 

Pesticides,  tolerances  in  food, 
animaf  feeds,  and  raw 
agricultural  commodities; 
Acetamipnd;  comments  due 

by  11-3-03;  published  9-3- 

03  [FR  03-22313] 
Lambda  cyhalothnn 

comments  due  by  11-3- 

03,  published  9-3-03  [FR 

03-22315] 
Propylene  carbonate 

comments  due  by  11-4- 

03;  published  9-5-03  [FR 

03-22546] 
Solid  wastes 
Hazardous  waste, 

identification  and  listing — 

Exclusions;  comments  due 
by  11-7-03   published 
9-23-03  [FR  03-24120] 


Municipal  solid  waste  landfill 
pennit  program — 

Virginia,  comments  due 
by  11-6-03;  published 
10-7-03  [FR  03-25398] 

Virginia;  comments  due 
by  11-6-03;  published 
10-7-03  [FR  03-25399] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Wireless  telecommunications 
services— 

1710-1850  MHz  band; 
third  generation  wireless 
systems    comments  due 
by  11-3-03   published 
9-2-03  [FR  03-22200] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

New  Basel  Capital  Accord; 
implementation  , 

Risk-based  capital       I 
guidelines   comments  due 
by  11-3-03,  published  8-4- 
03  [FR  03-18977] 

FEDERAL  RESERVE 
SYSTEM 

New  Basel  Capital  Accord; 

implementation 

Ris(<-based  capital 
guidelines   comments  due 
by  11-3-03,  published  8-4- 
03  [FR  03-18977] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid; 
Inpatient  rehabilitation  facility 
classification  critena; 
comments  due  by  11-3- 
03,  published  9-9-03  [FR 
03-22658] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug  i 

Administration  I 

Animal  drugs,  feeds,  and 
related  products;  ■ 

Batch  certification        | 
requirements,  etc.; 
obsolete  and  redundant 
regulations  removed; 
comments  due  by  11-6- 
03;  published  8-8-03  [FR 
03-20244] 

Selenium  yeast;  comments 
due  by  11-3-03,  published 
9-3-03  [FR  03-22358] 
Human  drugs 

Laxative  products  (OTC) 
tentative  final  monograph; 
amendment;  comments 
due  by  11-3-03.  published 
8-5-03  [FR  03-19808] 
Reports  and  guidance 

documents   availability,  etc.; 

Evaluating  safety  of 
antimicrobial  new  animal 


drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern.  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-i?7113] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plans 
submission; 

Kentucky;  comments  due  by 
11-3-03;  published  10-3- 
03  [FR  03-25055] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements; 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-6-03;  published  10- 
7-03  [FR  03-25366] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards; 
Nonmanufacturer  rule, 
waivers — 

Ammunition  (except  small 
arms)  manufactunng; 
comments  due  by  11-7- 
03;  published  10-29-03 
[FR  03-27200] 
Small  arms  manufactunng; 
comments  due  by  11-7- 
03;  published  10-29-03 
[FR  03-27201] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus,  comments  due  by 
11-3-03;  published  10-2- 
03  [FR  03-24977] 

Boeing;  comments  due  by 
11-3-03;  published  9-18- 
03  [FR  03-23820] 

Consolidated,  Consolidated 
Vultee,  and  Convair; 
comments  due  by  11-3- 
03;  published  9-3-03  [FR 
03-22382] 

Empresa  Brasileira  de 
Aeronautica    S  A 
(EMBRAER);  comments 
due  by  11-3-03;  published 
10-2-03  [FR  03-24978) 

General  Electnc  Aircraft 
Engines,  comments  due 
by  11-7-03;  published  9-8- 
03  [FR  03-22713] 

McDonnell  Douglas 
comments  due  by  11-3- 
03,  published  9-18-03  [FR 
03-23821] 

Pratt  &  Whitney;  comments 
due  by  11-4-03;  published 
9-5-03  [FR  03-22621] 


Stemme  GmbH  &  Co,; 
comments  due  by  11-3- 
03;  published  10-9-03  [FR 
03-25330] 

Airworthiness  standards 
Special  conditions — 
Aero  Vodochody  Ae-270 
Propjet  airplane, 
comments  cJue  by  11-7- 
03;  published  10-8-03 
[FR  03-25425] 
Airbus  Model  A320 
airplanes;  comments 
due  by  11-7-03; 
published  10-8-03  [FR 
03-25423] 
Class  E  airspace,  comments 
due  by  11-6-03,  published 
9-22-03  [FR  03-24141] 

TREASURY  DEPARTMENT 

Comptroller  of  tfie  Currency 

New  Basel  Capital  Accord; 
implementation 

Risk-based  capital 
guidelines    comments  due 
by  11-3-03,  published  8-4- 
03  [FR  03-18977] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Partnership  transactions 
involving  long-term 
contracts;  accounting 
method;  comments  due 
by  11-4-03;  published  8-6- 
03  [FR  03-18484] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

New  Basel  Capital  Accord; 
implementation 

Risk-based  capital 
guidelines;  comments  due 
by  11-3-03;  published  8-4- 
03  [FR  03-18977] 

TREASURY  DEPARTMENT 

Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoriol;  viticultural  area 
designations 

Eola  Hills.  OR.  comments 
due  by  11-7-03;  published 
9-8-03  [FR  03-22762] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits; 
Medical  care  or  services, 
reasonable  charges.  2003 
methodology  changes 
comments  due  by  11-3- 
03;  published  10-2-03  [FR 
03-24102] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
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6043    This  list  IS  also 
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piawcurr  html 
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H.R.  1900/P.L.  108-101 
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contributons  to  the  Nation, 
ana  to  express  the  sense  of 
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should  be  a  national  day  in 
recognition  of  Jackie 
Rob'hson.  (Oct.  29.  2003;  117 
S'at    1195) 

H.R.  3229/P.L.  108-102 
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Public  Printer  the  authority 
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-espcns.bie  'c  p^epa-  -.g 
ndexes  of  the  Congressional 
Record    and  for  other 
purposes    lOci    2-    2003.  117 
Stai    1198) 

S    1591/P,L,  108-103 

T:   ■••  resonate  the  facility  of 
the  un.ted  States  Postal 
Service  located  at  48  South 
Broadway.  Nyack.  New  York, 
as  the  "Edward  O'Grady. 
Waverly  Brown    Peter  Paige 
Post  Office  Building'    (Oct   29. 
2003    117  Stat    1199) 

1  .isi  i  1st  ()( iiil)ci  j4,  jmi  i 
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Agricultural  Marketing  Service 

RULES 

Organic  Foods  Production  Act: 
National  Organic  Program:  National  List  of  Allowed  and 
Prohibited  Substances;  amendments,  62215-62218 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Farm  Service  Agency 
See  Food  Safety  and  Inspection  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Serxice 
See  Rural  Utilities  Service 
RULES 

Export  sales  reporting  requirements: 
Reporting  obligations  and  technologies,  and  weekly 
reports.  62213-62215 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

PROPOSED  RULES 

Aicuhul:  viticultural  area  designations: 

Ribbon  Ridge.  Yamhill  Countv.  OR.  62259-62263 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Biological  agents  and  toxins;  possession,  use,  and  transfer:  > 
Agricultural  Bioterrorism  Protection  Act  of  2002; 
implementation — 
Provisional  registration  certificates  for  individuals  and 
entities  and  provisional  grants  of  access  to 
biological  agents  and  toxins  for  individuals, 
62218-62221 
Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Swine;  inspection  and  interstate  movement  within 
production  system.  62225-62226 
User  fees: 
Veterinary  services — 

Miami  International  Airport,  PL;  animal  ramp,  62226- 
62227 

Arts  and  Humanities,  National  Foundation 

Sec  National  Fnundatinn  cm  the  Ar-  ami  the  Humanities 

Citizenship  and  Immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  62309-62311 

Commerce  Department 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  the  Currency 

NOTICES 

Agency  inioriiidtion  collection  activities;  proposals, 
submi  -1    nv.  and  approvals,  62349-62350 

Defense  Department 

See  Navy  ncpcrtiiient 


Drug  Enforcement  Administration 

PROPOSED  RULES 

Controlled  substances:  manufacturers,  distributors,  and 
dispensers;  registration: 
Long  term  care  facilities;  controlled  substances  surplus 
accumulation;  prevention,  62255-62259 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Shani  Distributors.  62324-62327 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  62285-62286 
Meetings: 

Historically  Black  Colleges  and  Universities,  Presidents' 
Board  of  Advisors.  62286 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Alaska  Commercial  Fisheries  Entry  Commission, -62331 
Alkahn  Labels.  62331 
American  Uniform  Co.,  62331 
Fishing  Vessels — 

KAJA  MARIE,  62331 
Karen  Manufacturing,  62331 
Lala  Ellen  Knitting.  62331 
New  York  Airbrake  Corp..  62332 
Saint-Gobain  Calmar.  Inc.,  62332 
Thantex  Specialties,  Inc.,  62332 
Wellington  Synthetic  Fibers,  62332 

Energy  Department 

See  Feder..  :  -■  uv  Regulatorv  Commission 

NOTICES  '  ' 

Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Idaho  National  Engineering  and  Environmental 
Laboratory,  ID,  62286-62287 

Environmental  Protection  Agency 

=  UlES 

/wi  v^aality  implementation  plans;  approval  and 

promulgation:  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Arizona,  62239-62245 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentuckv.  62236-62239 
PROPOSED  RULES 
Air  qua..:\  .;;:plementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Arizona,  62264 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  62263-62264 
Hazardous  waste  program  authorizations:  * 

South  Dakota,  62264-62267 
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NOTICES 

Agency  information  collection  activities;  proposafis. 

submissions,  and  approvals,  62289-62295 
Air  pollution  control:  new  motor  vehicles  and  engines: 
California  pollution  control  standards — 

Federal  preemption  waiver  request;  public  hearing 
opportunity,  62285 

Farm  Service  Agency  '' 

RULES 

i'l' gram  regulations: 
Citizenship  requirements  and  loan  eligibility  re  [ulations; 

technical  chanses;  62221-62225 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Eurocopter  France,  62233-62234 
-    McDonnell  Douglas,  62231-62233 

Pratt  &  Whitney.  62228-62231 
Standard  instrument  approach  procedures,  62234  -62236 

NOTICES 

Passtnyer  facility  charges;  applications,  etc.: 
Hector  International  Airport,  ND,  62340-62341 
Klamath  Falls  Airport.  OR.  62341 
Salt  Lake  Citv  International  Airport,  UT,  62342 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities:  proposa  5 
submissions,  and  approvals.  62327-62328 

Federal  Communications  Commission 
RULES 

Common  carrier  services: 
Individuals  with  hearing  and  speech  disabilitie 

improved  telecommunications  relay  and  sp  jech-to- 
speech  services,  62249 
Satellite  communications — 
Satellite  licensing  procedures,  62247-62249 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  62349-62350 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  62287-62289 
Applications,  hearings,  determinations,  etc.: 
SCG  Pipeline.  Inc..  62287 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chisago  Countv.  MN  and  Polk  County.  WI,  623^2-62343 

Financial  Management  Service 

See  Fiscal  Ser\ir.(' 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  62348-62349 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
62314-62315 


Environmental  statements;  notice  of  intent: 

Southern  Idaho  ground  squirrel:  programmatic  candidate 
conservation  agreement  with  assurances,  62315- 
62316 
Meetings: 

Trinity  Adaptive  Management  Working  Group,  62316 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Premarket  approval  application  modular  review,  62298- 
62299 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Safe  and  suitable  binder  or  antimicrobial  agent  usage  in 
products  with  standards  of  identity  or  composition, 
62228 

Government  Ethics  Office 
RULES 

Organization,  functions,  and  authority  delegations,  62213 

-ieaith  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

RULES 

Quarantine,  inspection,  and  licensing: 
Select  agents  and  toxins:  possession,  use,  and  transfer,*    ■ 
62245-62247 
NOTICES 
Federal  claims;  interest  rates  on  overdue  debts,  62298 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nurse  Practitioner  and  Nurse-Midwifery  Education 
Program  guidelines;  Advanced  Education  Nursing 
Program,  62299-62301 
Privacy  Act: 

Systems  of  records,  62301-62304 

Homeland  Security  Department 

See  Citizenship  and  In\nuur<itii)n  Services  Bureau 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Communications  System:  manager  designation, 
62308-62309 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Alaska  Native/Native  Hawaiian  Institutions  Assisting 

Communities  Program,  62311-62312 
Hispanic-Serving  Institutions  Assisting  Communities 

Program,  62312-62313 
Historically  Black  Colleges  and  Unwersities  Program, 

62313-62314 
Tribal  Colleges  and  Universities  Program.  62314 

Industry  and  Security  Bureau 

NOTICES 

Meetings: 
Information  Systems  Technical  Advisory  Committee, 
62279 
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Interior  Department 
See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Sen'ice 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  tomatoes  from — 
Mexico,  62281-62282 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  62279-62280 
Five-year  (sunset)  reviews — 
Initiation  of  reviews,  62280-62281 
Countervailing  duties: 

Carbon  and  alloy  steel  wire  rod  from — 
Canada.  62282-62284 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Preserved  mushrooms  from — 
Various  countries.  62322-62324 

Justice  Department 

See  Drug  Enforcement  Administration 

Spp  ppfipra]  Bureau  of  Investigation 

Labor  Department 

See  Eir.| Mi  .  at  and  Training  Administration 

NOTICES 

International  Labor  Affairs  Bureau 
Bahrain;  labor  rights  and  laws  governing  exploitative 

child  labor:  information  request.  62328-62329 
Dominican  Republic;  labor  rights  and  laws  governing 

e.xploitative  child  labor;  information  request,  62329- 

62330 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advison,'  Councils- 
John  Day/Snake.  62316 

Minerals  Management  Service 

NOTICES 

Agency  miornidtion  collection  activities:  proposals. 
submissions,  and  approvals.  62316-62317 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Combined  .Arts  Advisor>'  Panel,  62332-62333 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 

Importation  eligibility;  determinations,  62343-62346 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Ford  Motor  Co.,  62346-62347 

National  Institutes  of  Health 

NOTICES 

Agent  y  information  collection  activities;  proposals. 

submissions,  and  approvals,  62304-62305 
Inventions,  Government-owned;  availability  for  licensing 

62305 


Meetings: 
National  Center  for  Research  Resources,  62305-62306 
National  Heart,  Lung,  and  Blood  institute.  62306 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  62307-62308 
National  Institute  of  Environmental  Health  Sciences 

62307 
National  Institute  of  Neurological  Disorders  and  Stroke 

62306-62307 
National  Institute  on  Aging,  62308 
National  Institute  on  Drug  Abuse.  62306 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
K-Biotech,  PTY,  62308 


iSt'ation 


Nationa.  Oceanic  and  Atmospner.c  Ac 
RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries- 
Atlantic  surfclam  and  ocean  quahog.  62250 
Summer  flounder,  scup,  and  black  sea  bass.  62250- 
62254 
PROPOSED  RULES 

Fishery  consen'ation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Atlantic  States  dolphin  and  wahoo.  62267-62278 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council.  62284 
National  Sea  Grant  Review  Panel,  622^4-62285 

National  Park  Se'-vice 

NC^'CES 

Agency  information  collection  activities:  proposals. 

submissions,  and  approvals.  62317 
Meetings:  ^ 

Cape  Cod  National  Seashore  Advisory'  Commission. 

62317-62319 
Christmas  Pageant  of  Peace.  62319 
Kaloko-Honokohau  National  Historical  Park  Advisory- 
Commission,  62319 
Native  American  human  remains,  funerary  objects; 
inventory,  repatriation,  etc.:  - 

Bernice  Pauahi  Bishop  Museum,  Honolulu,  HI; 

correction,  62319-62320 
Phoebe  A.  Hearst  Museum  of  Anthropologv,  University  of 

California.  CA.  62320-62321 
Thomas  Burke  Memorial  Washington  State  Museum, 
Seattle,  WA,  62321-62322 


Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing 
62285 


Nuclear  Regulatory  Commission 
NOTICES 

Regulatory  guides;  issuance,  availability,  and  withdrawal 

62333 
Applications,  hearings,  determinations,  etc.: 
Carolina  Power  &  Light  Co..  62333 

Public  Debt  Bureau 

See  Fiscal  ii;  ..ll 
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Rural  Business-Cooperative  Service 

RULES 

Prot^raiii  rtjoulations: 
Citizenship  requirements  and  loan  eligibility  regulations; 
technical  changes,  62221-62225 

Rural  Housing  Service 

RULES 

Program  regulations: 
Citizenship  requirements  and  loan  eligibirity  reg  datioas; 
technical  changes,  62221-62225 

Rural  Utilities  Service 

RULES 

i'rogrdm  regulations: 
Citizenship  requirements  and  loan  eligibility  reg  ilations; 
technical  changes,  62221-62225 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  62333-62334 

Self-regulatory  organizations;  proposed  rule  chang<  s: 
American  Stock  Exchange  LLC,  62334-62337 
Chicago  Board  Options  Exchange,  Inc.,  62337-6^339 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
California,  62339 

State  Department 

NOTICES 
Meetings: 
Labor  Diplomacy  Advisory  Committee,  62339 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition. 
Burlington  Northern  &  Santd 
62348 


(.nnstruc  tioii.  etc.: 

If  RaiiuavCo..  62347- 


Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  62339-62  i4t) 

Thrift  Supervision  Office 

NOTiCES 

AgeiiLV  information  collection  activities:  proposals, 
submissions,  and  approvals,  62349-62350 

Transportation  Department 

See  Federal  Aviation  Adn)ini>!ratu)n 

See  Federal  Highway  Administration 

See  National  Highw^ay  Tratiic  Safety  Administration 

See  Surface  Transportation  Board 

T'easury  Department 

See  AlcohoJ  and  Tobacco  Tax  and  Trade  Bureau 

See  Comptroller  of  the  Currency 

See  Fiscal  Service 

See  Thrift  Supervision  Office 
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settings);  then  follow  the  instructions. 
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62231,  62233 
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Proposed  Rules 

1300 62255 

1301 62255 

1304 62255 

1307 62255 

27  CFR 
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Rules  and  Regulations 


This  section  o'  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C    1510 

The  Code  of  Federal  Regulations  !S  sold  by 
the  Superintendent  of  DocurDeni?   Prices  of 
new  books  are  lis'ed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2600 
RIN  3209-AA21 

Office  Of  Government  Ethics 
Organization  and  Functions 
Regulation:  Clarifying  Amendment 

agency:  ( )ffice  of  Government  Ethics 

(OLtEJ. 

ACTION:  Final  rule;  amendment. 


summary:  The  Office  of  Government 
Ethics  recently  published  in  the  Federal 
Register  its  final  rule  updated 
organization  and  functions  regulation. 
This  amendment  clarifies  one  section  of 
that  updated  regulation  regarding  the 
principal  deputy  role  of  OGE's  General 
Cnunsp] 

EFFECTIVE  DATE:  Nnvember  3    2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Horton,  .-Xttomey  Advisor, 
Office  of  Government  Ethics;  telephone: 
202-482-9300;  TDD 
(Telecommunications  Device  for  the 
Deaf  and  Speech  Impaired):  202-482- 
929,];  FAX:  202-482-9237. 
SUPPLEMENTARY  INFORMATION:  Section 
2600. 103{(  1(2)  uf  OGE'S  recently 
updated  organization  and  functions 
regulation  as  published  at  68  FR  41681- 
41683  (July  15,  2003)  provides  that  the 
OGE  General  Counsel  serves  as  the 
principal  deputy  of  the  Director  of  OGE. 
This  amendment  to  that  section  clarifies 
that  OGE's  General  Counsel  so  serves, 
except  as  the  OGE  Director  expressly 
provides  by  written  delegation. 

Matters  of  Regulatory  Procedure 

AdTninislrutive  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d),  as 
Director  of  the  Office  of  Government 
Ethics.  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking,  opportunity  for  public 
comment,  and  30-day  delay  in 
effectiveness  as  to  this  clarifying 
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amendment  to  OGE's  organization  and 
functions  regulation  as  recently  revised. 
The  notice,  comment,  and  delayed 
effective  date  are  being  waived  because 
this  amendment  concerns  matters  of 
agency  organization,  practice  and 
procedure. 

Executive  Order  12866 

In  promulgating  this  clarifying 
amendment,  OGE  has  adhered  to  the 
regulator}'  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review 
This  amendment  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  Order, 
since  it  is  not  deemed  "significant" 
thereunder. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
final  regulator}'  amendment  in  light  of 
section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  and  certif\'  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  1  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  amendatory 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  amendatory  rulemaking 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendatory 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  will  submit  a  report 
thereon  to  the  U.S.  Senate,  House  of 
Representatives,  and  General 
Accounting  Office  in  accordance  with 
that  law  at  the  same  time  this 
rulemaking  document  is  sent  to  the 
Office  of  the  Federal  Register  for 
publication  in  the  Federal  Register. 


List  of  Subjects  in  5  CFR  Part  2h()(i 

Conflict  of  interests,  Goveniiu.-ui 
employees.  Organization  and  functions 
(Government  agencies). 

Approved:  October  28,  2003. 
Amy  L.  Comstock, 
Director.  Office  of  Government  Ethics. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 

Government  Ethics  is  amending  5  CFR 

par*  2^00  :jk  f,,ii, ,,,.<;. 

PART  2600 — ORGANIZATION  AND 
FUNCTIONS  OF  THE  OFFICE  OF 
GOVERNMENT  ETHICS 

■  1 .  The  authority  citation  for  part  2600 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  App.  (Ethics  in 
Government  Act  of  1978);  E.O,  12674,  54  FR 
15159.  3  CFR,  1989  Comp,,  p.  215.  as 
modified  by  E.O.  12731.  55  FR  42547,  3  CFR, 
1990  Comp..  p.  306. 

■  2.  Section  2600.103  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§2600  103     Office  of  Goverr-nen!  Ethxs 
organization  and  functions 
*  *  •  *  * 

(c)  *    •    * 

(2)  The  General  Counsel  is  the 
principal  deputy  of  the  Director  of  OGE. 
except  as  the  Director  expressly 
provides  by  written  delegation. 
***** 

(FR  Doc.  03-27518  Filed  10-31-03;  8:45  am] 

BILLING  CODE  6345-02-P 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Pan  20 

Export  Sales  Reporting  Requirements 

AGENCY;  Office  of  the  hi,^aiai\.  >_.,->. .,'i. 
ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
Export  Sales  Reporting  Regulation  to 
clarify  certain  agency  interpretations 
relating  to  reporting  obligations;  adopts 
provisions  incorporating  new  reporting 
technologies;  and  extends  the  time  for 
submitting  weekly  reports.  These 
changes  will  simplif\-  the  reporting 
requirements  and  ensure  the  accuracv  of 
US  export  sales  reporting. 
EFFECTIVF  DATE:  December  3.  2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Rockf,  Marketing  ( )p>ra!ii)n.>  Staff.  Stop 
1025.  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue,  SVV., 
Washington.  DC  20250-1025,  or 
telephone  at  (202)  720-3274,  or  e-mail 
at  Tim.Rocke@fas.usda.{;ov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1^372 

This  program  is  not  subject  to  the 
[irovision  of  Executive  Order  12372, 
w  hich  requires  intergovernmental 
consultation  with  State  or  local  officials 
(See  notice  related  to  7  CFR  part  3015, 
subpart  V,  published  at  48  FR  29115, 
June  24,  1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  final  rule  will  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  This  final 
rule  will  not  have  retroactive  effect. 
.\dministrative  proceedings  are  not 
required  before  parties  may  seek  judicial 
rp\ie\v. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  not 
significant  bv  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  final  rule  should  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  time  and  expense  of  complying 
with  this  final  rule  is  negligible.  Data 
required  under  the  final  rule  are 
routinely  maintained  during  the  normal 
course  of  export  sales  contracting 
business  activity  and  changes  made  by 
this  rule  should  ease  anv  present 
reporting  burdens.  A  copy  of  this  final 
rule  has  been  sent  to  the  Chief  Counsel, 
Office  of  Advocacy,  U.S.  Small  Business 
.\dministration 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  reporting  or  record  keeping 
requirements.  The  Department  uses 
forms  FAS-97.  FAS-98.  FAS-99,  FAS- 
100,  and  an  electronic  reporting  system 
for  the  collection  of  information.  OMB 
has  assigned  control  number  0551-0007 
to  these  forms  and  has  approved  current 
collection  through  luly  31.  2004.  Copies 
of  the  information  collection  may  be 
obtained  from  Kimberlv  Chisley,  the 
Agency  Information  Collection 


Coordinator,  at  (202)  720-2568  or  e-mail 
at  KimbeeJy. Chisley@fas. usda.gov. 

Background 

Sectionj  602  of  the  Agricultural  Trade 
Act  of  19^8,  as  amended,  requires  the 
reportingiof  information  pertaining  to 
contracts  ffor  export  sale  of  certain 
specified  iagricultural  commodities  and 
other  conimodities  that  may  be 
designatejd  by  the  Secretary.  In 
accordance  with  Sec.  602,  individual 
weekly  reports  submitted  shall  remain 
confident&al  and  shall  be  compiled  and 
publishea  in  compilation  form  each 
week  following  the  week  of  reporting. 
Any  person  who  knowingly  fails  to 
make  a  report  shall  be  fined  not  more 
than  S25,pOO  or  imprisoned  for  not  more 
than  one  year,  or  both.  Regulations  at  7 
CFR  part  {20  implement  the  reporting 
requirements,  and  prescribe  a  system  for 
reporting  information  pertaining  to 
contracts  for  export  sales. 

Sectioii  913(b)(1)  of  Public  Law  106- 
78  requires  implementation  of  an 
electronic  system  for  reporting  export 
sales  information  regarding  beef.  On 
October  i\.  2001.  the  Department 
published  a  notice  in  the  Federal 
Register,  66  FR  51922,  requesting 
comments  on  an  electronic  reporting 
system  that  would  be  applicable  to  beef 
and  all  oiher  commodities  subject  to  the 
export  sales  reporting  regulations.  FAS 
received  35  comments,  and  all 
response$  were  in  favor  of  electronic 
reporting.  In  response  to  specific 
suggestions  in  the  comments:  FAS  has 
developed  a  function  that  will  allow  the 
user  to  view  and  print  the  information 
submittea  electronically;  in  the  event  of 
technical  difficulties,  FAS  will  continue 
to  accept,  alternative  means  of 
submitting  reports;  and  a  user  ID, 
password  and  user  manual  will  be 
mailed  to  each  participating  export  firm. 
In  addition,  the  user  manual  will  be 
available;  on  the  ESR  Online  Web  site: 
https://iVw2.fas.usda.gov/esr_rpt. 

FAS  will  proceed  to  adopt  the 
electronic  reporting  system  as  described 
in  the  October  11,  2001,  Federal 
Register  document.  Additionally, 
exporters  will  have  the  option  to  satisfy 
their  export  sales  reporting  obligation 
represented  by  forms  FAS-97,  FAS-98, 
and  FAS-lOO  through  e-mail 
submission  of  ASCII  comma  delimited 
files.  This  may  be  of  special  significance 
to  beef  exporters  that  are  required  to 
report  marketing  of  beef  to  the 
Agricultural  Marketing  Service  (AMS) 
pursuant  to  7  CFR  part  59  (Livestock 
Mandatory  Reporting). 

This  final  rule  also  changes  the  time 
that  weekly  reports  must  be  received  by 
FAS  from  5  p.m.  each  Monday  to  11:59 
p.m.  Monday,  thereby  giving  exporters 


more  time  to  submit  the  weekly  report; 
specifies  that  information  from  daily 
reports  will  be  made  available  to  the 
public  at  9  a.m.  daily;  and  makes  other 
non-substantive  changes. 

List  of  Subjects  in  7  CFR  Part  20 

Agricultural  commodities.  Exports. 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  7  CFR  part  20  is 
amended  as  follows: 

PART  20— EXPORT  SALES 
REPORTING  REQUIREMENTS 

■  1.  The  authority  ritation  tor  part  20 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  5712. 

■  2.  Section  20.4  is  amended  by  revising 
the  first  sentence  of  paragraph  (c), 
revising  the  last  sentence  of  paragraph 
(d).  and  revising  paragraph  (g)  to  read  as 
follows: 

§20.4    Definitions. 

***** 

(c)  Commodity.  Wheat  and  wheat 
flour,  feed  grains,  oilseeds,  cotton,  rice, 
cattle  hides  and  skins,  beef,  and  any 
products  thereof,  and  any  other 
agricultural  commodity  the  Secretary 

.  may  designate.  *    *    * 

(d)  *  *   *  Country  of  destination  shall 
be  the  ultimate  destination  of  the 
export,  and  shall  not  be  deemed  to  be 
the  country  through  which  any 
transshipment  takes  place. 
***** 

(g)  Exports  for  exporter's  own 
account.  A  transaction  involving 
shipments  made  by  the  reporting 
exporter  which  are  unsold  at  the  time  of 
export,  shipments  on  consignment  to 
selling  agents  of  the  reporting  exporter 
for  subsequent  sale  for  the  account  of 
the  reporting  exporter,  shipments  by  the 
reporting  exporter  that  have  not  been 
allocated  to  any  outstanding  export  sale, 
and  shipments  from  the  United  States  to 
any  foreign  country  in  bond  for 
subsequent  shipment  to  a  third  country. 


§20.5     [Amended] 

■  3.  Section  20.5  is  amended  by 
removing  the  phrase  "and  ticker"  after 
"press"  in  the  second  and  third  sentence. 

■  4.  Section  20.6  is  amended  by 
removing  the  third  and  lourth  sentences 
of  paragraph  (a)  introductory  text  and 
adding  I'ive  sentences  in  their  place, 
adding  tbe  word  "new"  before  "export" 
in  the  first  sentence  of  each  of  parag.'aph 
(a)(l)(ii),  (a)(2)(ii),  and  (a)(3){ii).  revising 
the  first  sentence  of  paragraph  (k)(l),  and 
revising  the  first  sentence  of  paragraph 
(k)(2)  to  read  as  follows. 
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§20.6    Submission  of  reports. 

(a)*    *    *  If  the  reporting  exporter 
determines  that  the  report  forms  cannot 
be  received  in  the  office  specified  in 
"20.10  by  the  time  specified  in 
paragraph  (k)  of  this  section,  the 
exporter  shall  transmit  the  information 
contained  in  the  report  forms  by  the  use 
of  FAX.  telephone,  or  electronic 
submission.  The  required  form  must  be 
subsequently  submitted  in  accordance 
with  §  20.6(k)(2).  Exporters  have  the 
option  to  submit  the  weekly  reports 
using  an  electronic  reporting  system 
(forms  97e.  98e,  and  lOOe)  which  may 
be  accessed  via  a  secured  Internet 
website.  Reporting  exporters  should 
contact  the  Export  Sales  Reporting  staff 
to  obtain  passwords  and  access  to  the 
Internet  reporting  site.  Exporters  also 
have  the  option  of  satisfying  the 
requirements  of  Forms  FAS-97,  FAS- 
98.  and  FAS-100  by  submitting  ASCII 
comma  delimited  files  via  e-mail  to  the 
ESR  mailbox  at  esr@fas.usda.gov. 
***** 

(kj  Manner  and  time  of  reporting— (Ij 

Manner.  An  original  of  all  report  forms, 

other  than  electronic  forms  and  ASCII 

comma  delimited  files,  must  be  filed 

with  the  office  specified  in  §  20.10. 
*   *   * 

(2)  Time  of  filing  reports.  Information 
required  to  be  reported  weekly  (either 
via  fax.  telephone,  or  electronically) 
must  be  received  in  the  office  specified 
in  §20.10  no  later  than  11:59  p.m. 
eastern  time,  on  each  Monday  or  such 
other  time  as  may  be  approved  in 
advance  by  that  office.  *   *    * 

■  5.  Section  20.7  is  amended  by  revising 
the  third  sentence  of  the  paragraph  to 
read  as  follows: 

§  20.7     Confidentiality  of  reports. 

"    "  Information  trom  daily  reports 
filed  by  exporters  will  be  made  available 
to  the  public  on  the  following  business 
day  at  9  a.m.,  eastern  time.  *   *   * 

§20.10     [Amended] 

■  6.  Section  20.10  is  amended  by  adding 
the  phrase  "FAX:  (202)  690-3270  or 
(202)  690-3273"  after  "office". 

Signed  at  Washington,  DC,  on  October  22, 
2003. 

A.  Ellen  Terpstra. 

Administrator,  Foreign  Agricultural  Service. 

'FR  Doc.  03-27.590  Filed  10-31-03;  8:45  am] 

BILLING  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  205 

[Doc)<ei  Number  TM -C3-02; 
RIN0581-AC27 

National  Organic  Program: 
Amendments  to  the  National  List  of 
Allowed  and  Prohibited  Substances 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
U.S.  Department  of  Agriculture's 
(USDA)  National  List  of  Allowed  and 
Prohibited  Substances  (National  List)  to 
reflect  recommendations  submitted  to 
the  Secretary  by  the  National  Organic 
Standards  Board  (NOSB).  Consistent 
with  recommendations  from  the  NOSB, 
this  final  rule  adds  four  substances, 
along  with  any  restrictive  annotations, 
to  the  National  List,  and  revises  the 
annotation  nf  one  substance. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  November  4.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Mathews.  Program  Manager, 
National  Organic  Program.  Telephone: 
(202)  720-3252:  Fax:  (202)  20.5-7808. 

SUPPLEMESTARV   INFORMATION: 

1.  Background 

On  December  21.  2000.  the  Secretary 
established,  within  the  National  Organic 
Standards  (NOS)  [7  CFR  part  205),  the 
National  List  (§§  205.600  through 
205.607).  The  National  List  is  the 
Federal  list  that  identifies  synthetic 
substances  and  ingredients  that  are 
allowed  and  nonsynthetic  (natural) 
substances  and  ingredients  that  are 
prohibited  for  use  in  organic  production 
and  handling.  Since  established,  the 
National  List  has  not  been  amended. 
However,  under  the  authority  of  the 
Organic  Foods  Production  Act  of  1990 
(OFPA).  as  amended  (7  U.S.C.  6501  et 
seq.).  the  National  List  can  be  amended 
by  the  Secretary  based  on  proposed 
amendments  developed  by  the  NOSB. 

This  final  rule  amends  the  National 
List  to  reflect  recommendations 
submitted  to  the  Secretary  by  the  NOSB 
from  November  15,  2000.  through 
September  17,  2002.  Between  the 
specified  time  period,  the  NOSB  has 
recommended  that  the  Secretary  add 
five  substances  to  §  205.605  of  the 
National  List  based  on  petitions 
received  from  industry  participants. 
These  substances  were  evaluated  by  the 
NOSB  u<:ing  the  criteria  specified  in 
OFPA  (7  U.S.C.  6517  and  6518)  and  the 


NOS.  The  NOSB  also  recommended  that 
the  Secretary  revise  the  annotation  of 
one  substance  included  within 
§205.605. 

The  NOSB  has  recommended  that  the 
Secretary  add  additional  substances  to    • 
§§  205.605  and  205.606  that  have  not 
been  included  in  this  final  rule  but  are 
under  review  and.  as  appropriate,  will 
bo  included  in  future  rulemaking. 

11.  Overview  of  Amendments 

The  following  provides  an  over\'iew 
of  the  amendments  made  to  designated 

sections  of  thr  National  List: 

§205,605     Nonag'-'cu-tjra   ■  nonorganic) 
substances  aiiowec  at.  'ngredients  n  or  on 
processed  products  obeied  as    organic    or 

made  with  organic  (specified  ingredients 
or  food  group{s)). 

This  final  rule  amends  paragraph  (a) 
of  §  205.605  by  adding  animal 
enzymes— without  Lysosyme,  calcium 
sulfate — mined,  and  glucono  delta- 
lactone  This  final  rule  also  amends 
paragraph  (b)  of  §  205.605  by  adding 
cellulose. 

This  final  rule  revises  current 
paragraph  (b)  of  §  205.605  by  amending 
an  annotation  to  read  as  follows: 

Potassium  hydroxide^ — prohibited  for 
use  in  lye  peeling  of  fruits  and 
vegetables  except  when  used  for  peeling 
peaches  during  the  Individually  Quick 
Frozen  (IQF)  production  process. 

III.  Related  Documents 

Eight  notices  were  published 
regarding  the  meetings  of  the  NOSB  and 
its  deliberations  on  recommendations 
and  substances  petitioned  for  amending 
the  National  List.  Substances  and 
recommendations  included  in  this  final 
rule  were  announced  for  NOSB 
deliberation  in  the  following  Federal 
Register  Notices:  (1)  65  FR  64657, 
October  30.  2000.  (Animal  enzvmes);  (2) 
66  FR  10873.  February  20.  2001. 
(Calcium  sulfate);  (3)  66  FR  48654. 
September  21,  2001.  (Cellulose,  and 
Potassium  hvdroxide):  and  (4)  67  FR 
54784.  August  26.  2002.  (Glucono  delta- 
lactone.  and  Tetrasodium 
pyrophosphate). 

rV.  Statutory  and  Regulalur\  Aulliuuty 

The  OFPA.  as  amended  (7  U.S.C.  6501 
et  seq.),  authorizes  the  Secretarv.  at 
§651 7(d)(1).  to  make  amendments  to  the 
National  List  based  on  proposed 
amendments  developed  bv  the  NOSB. 
Sections  6518(k)(2)  and  6518(n)  of 
OFPA  authorize  the  NOSB  to  develop 
proposed  amendments  to  the  National 
List  for  submission  to  the  Secretarv  and 
establish  a  petition  process  by  which 
persons  may  petition  the  NOSB  for  the 
purpose  of  having  substances  evaluated 
for  inclusion  onto  or  deletion  from  the 
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National  List  The  National  List  petition 
process  is  implemented  under  §205.607 
of  the  NOS.  The  current  petition  process 
(65  FR  43259)  can  be  accessed  through 
the  NOP  Web  site  at  httpJ/ 
www. ams.usda.gov/nop. 

A  Executive  Order  12866 

This  action  has  been  determined  to  be 
non-significant  for  purposes  of 
Executive  Order  12866.  and  therefore, 
does  not  have  to  be  reviewed  by  the 
Office  of  Management  and  Budget. 

B.  Executive  Order  12988 

Executive  Order  12988  instructs  each 
executive  agency  to  adhere  to  certain 
requirements  in  the  development  of  new 
and  revised  regulations  in  order  to  avoid 
unduly  burdening  the  court  system.  The 
final  rule  was  reviewed  under  this 
Executive  Order  and  no  additional 
related  information  has  been  obtained 
since  then.  This  final  rule  is  not 
intended  to  have  a  retroactive  effect. 

States  and  local  jurisdictions  are 
preempted  under  section  2115  of  the 
OFPA  (7  U.S.C.  6514)  from  creating 
programs  of  accreditation  for  private 
persons  or  State  officials  who  want  to 
become  certifv'ing  agents  of  organic 
farms  or  handling  operations.  A 
governing  State  official  would  have  to 
apply  to  USDA  to  be  accredited  as  a 
certihing  agent,  as  described  in 
§  2115(b)  of  the  OFPA  (7  U.S.C. 
6514(b)).  States  are  also  preempted 
under  §§2104  through  2108  of  the 
OFPA  (7  U.S.C.  6503  through  7  U.S.C. 
R507)  from  creating  certification 
programs  to  certifv'  organic  farms  or 
handling  operations  unless  the  State 
programs  have  been  submitted  to,  and 
approved  by.  the  Secretary  as  meeting 
the  requirements  of  the  OFPA. 

Pursuant  to  §  2108(b)(2)  of  the  OFPA 
(7  U.S.C.  6507(b)(2)),  a  State  organic 
certification  program  may  contain 
additional  requirements  for  the 
production  and  handling  of  organically 
produced  agricultural  products  that  are 
produced  in  the  State  and  for  the 
certification  of  organic  farm  and 
handling  operations  located  within  the 
State  under  certain  circumstances.  Such 
additional  requirements  must:  (a) 
Further  the  purposes  of  the  OFPA,  (b) 
not  be  inconsistent  with  the  OFPA,  (c) 
not  be  discriminatory  toward 
agricultural  commodities  organically 
produced  in  other  States,  and  (d)  not  be 
effective  until  approved  by  the 
Secretarv 

Pursuant  to  section  2120(f)  of  the 
OFPA  (7  U.S.C.  6519(f)).  this  regulation 
would  not  alter  the  authority  of  the 
Secretan,-  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.). 
the  Poultry  Products  Inspections  Act  (21 


U.S.C.  451  et  seq.].  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.). 
concerning  meat,  poultry,  and  egg 
products,  nor  any  of  the  authorities  of 
the  Secretar>'  of  Health  and  Human 
Services  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.),  nor  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the 
Federal  Insecticide,  Fiuigicide  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.). 
Section  2121  of  the  OFPA  (7  U.S.C, 
6520)  provides  for  the  Secretary  to 
establish  an  expedited  administrative 
appeals  procedure  under  which  persons 
may  appeal  an  action  of  the  Secretary, 
the  applicable  governing  State  official, 
or  a  certifying  agent  under  this  title  that 
adversely  affects  such  person  or  is 
inconsistent  with  the  organic 
certification  program  established  under 
this  titlaL  The  OFPA  also  provides  that 
the  U.S.  District  Court  for  the  district  in 
which  a  person  is  located  has 
jurisdic$on  to  review  the  Secretary's 
decisioii. 

C.  Reguhtory  Flexibility  Act 

The  Rfegulatory  Flexibility  Act  (RFA) 
(5  U.S.C  601  et  seq.)  requires  agencies 
to  consider  the  economic  impact  of  each 
rule  on  ^mall  entities  and  evaluate 
alternati\'es  that  would  accomplish  the 
objectives  of  the  rule  without  unduly 
burdening  small  entities  or  erecting 
barriers  that  would  restrict  their  ability 
to  comppte  in  the  market.  The  purpose 
is  to  fit  fegulatory  actions  to  the  scale  of 
businesses  subject  to  the  action.  Section 
605  of  tie  RFA  allows  an  agency  to 
certif\'  a  rule,  in  lieu  of  preparing  an 
analysis*  if  the  rulemaking  is  not 
expected  to  have  a  significant  economic 
impact  On  a  substantial  number  of  small 
entities. 

Pursujant  to  the  requirements  set  forth 
in  the  RFA,  the  Agricultural  Marketing 
Service  (AMS)  performed  an  economic 
impact  analysis  on  small  entities  in  the 
final  rule  published  in  the  Federal 
Register  on  December  21,  2000.  AMS 
has  alsa  considered  the  economic 
impact  tf  this  action  on  small  entities 
and  has  determined  that  this  final  rule 
will  have  an  impact  on  a  substantial 
number  of  small  entities.  However. 
AMS  has  determined  that  the  impact  on 
entities  affected  by  this  rule  will  not  be 
significant.  The  effect  of  this  rule  will  be 
to  allow  the  use  of  additional  substances 
in  agricultural  production  and  handling. 
This  action  relaxes  the  regulations 
published  in  the  final  rule  and  provides 
small  entities  with  more  tools  to  use  in 
day-to-day  operations.  The  AMS 
concludes  that  the  economic  impact  of 
this  addition  of  allowed  substances,  if 
any,  wi  1  be  minimal  and  entirely 


beneficial  to  small  agricultural  service 
firms.  Accordingly,  the  Administrator  of 
the  AMS  hereby  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Small  agricultural  service  firms, 
which  include  producers,  handlers,  and 
accredited  certifying  agents,  have  been 
defined  bv  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  5750,000  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  S5.U00.000. 

The  U.S.  organic  industry  at  the  end 
of  2001  included  nearly  6.600  certified 
crop  and  livestock  operations,  including 
organic  production  and  handling 
operations,  producers,  and  handlers. 
These  operations  reported  certified 
acreage  totaling  more  than  2.34  million 
acres,  72.209  certified  livestock,  and 
5.01  million  certified  poultry.  Data  on 
the  numbers  of  certified  handling 
operations  are  not  yet  available,  but 
likely  number  in  the  thousands,  as  they 
would  include  any  operation  that 
transforms  raw  product  into  processed 
products  using  organic  ingredients. 
Growth  in  the  U.S.  organic  industry  has 
been  significant  at  all  levels.  From  1997 
to  2001,  the  total  organic  acreage  grew 
by  74  percent;  livestock  numbers 
certified  organic  grew  by  almost  300 
percent  over  the  same  period,  and 
poultry  certified  organic  increased  by 
2,118  percent  over  this  time.  Sales 
growth  of  organic  pfoducts  has  been 
equally  significant,  growing  on  average 
around  20  percent  per  year.  Sales  of 
organic  products  were  approximately  SI 
billion  in  1993.  but  are  estimated  to 
reach  SI  3  billion  this  year,  according  to 
the  Organic  Trade  Association  (the 
association  that  represents  the  U.S. 
organic  industry).  In  addition,  USDA 
has  accredited  85  certifying  agents  who 
have  applied  to  USDA  to  be  accredited 
in  order  to  provide  certification  services 
to  producers  and  handlers.  A  complete 
list  of  names  and  addresses  of 
accredited  certifying  agents  may  be 
found  on  the  AMS  NOP  Web  site,  at 
http:/ ,h%-\u\- .ams .usda.gov/nop .  AMS 
believe  that  most  of  these  entities  would 
be  considered  small  entities  under  the 
criteria  established  by  the  SBA. 

D.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  the  existing  information 
collection  requirements  for  the  NOP  are 
approved  under  OMB  number  0581- 
0181.  No  additional  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  final  rule. 
Accordingly,  OMB  clearance  is  not 
required  by  section  350(h)  of  the 
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Paperwork  Reduction  Act.  44  U.S.C. 
3501.  et  seq..  or  OMB's  implementing 
regulation  at  5  CFR  part  1320. 

E  Discussion  of  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  on  May  22.  2003. 
with  a  ten-day  comment  period  ending 
on  lune  2.  2003.  Eighteen  comments 
were  received  on  TM-03-02.  All 
comments  on  the  proposed  rule  were 
posted  on  the  NOP  website. 

Commenters  on  proposed  rule  TM- 
03-02  were  consumers,  producers, 
processors,  the  NOSB.  certifying  agents, 
food  industry  organizations,  and  trade 
organizations.  The  comments  received 
were  for  amending  the  National  List  of 
Allowed  and  Prohibited  Substances  by 
adding  to:  §  205.605(a):  Calcium  sulfate- 
mined.  and  glucono  delta-lactone:  and 
to  §  20.5.605(b):  animal  enzymes-without 
Lysosyrae.  cellulose,  and  terasodium 
pyrophosphate.  The  commenters  were 
also  for  amending  the  annotation  for 
potassium  hydroxide  as  follows: 
Potassium  hydroxide-prohibited  for  use 
in  lye  peeling  of  fruits  and  vegetables 
except  when  used  for  peeling  peaches 
during  the  Individually  Quick  Frozen 
(IQF)  production  process. 

We  received  five  comments  on 
Calcium  sulfate-mined.  all  of  which 
were  in  support  of  adding  it  to  the 
National  List.  Two  of  the  commenters 
requested  that  the  annotation  be 
changed  to  the  NOSB  recommendation 
"allowed  from  non-synthetic  sources 
only."  They  felt  this  annotation  would 
cover  the  mined  calcium  sulfate  as  well 
as  any  other  naturally  derived  forms, 
should  they  become  commercially 
available,  this  substance  will  be  added 
to  the  National  List  as  published  in  the 
proposed  rule  because  it  would  be 
redundant  to  state  "from  non-synthetic 
sources  only"  because- the  sub-section 
heading  is  "Nonsysthetics  allowed." 

Five  comments  were  received  in  favor 
of  adding  Glucono  delta-lactone  to  the 
National  List,  Four  of  the  commenters 
requested  it  be  added  with  the  following 
annotation:  'produced  through 
microbial  fermentation  of  carbohydrates 
only."  This  annotation  would  disallow 
the  use  of  oxidation  of  D-glucose  with 
enzymes,  but  enzymes  are  allowed  in 
§  205.605(a).  Accordingly,  this 
annotation  is  not  adopted.  However,  the 
listing  is  amended  to  add  the  annotation 
"production  by  the  oxidation  of  D- 
glucose  with  bromine  water  is 
prohibited."  This  will  allow  only  the 
microbial  and  enzymes  oxidation 
production  methods. 

Six  comments  were  received  in  favor 
of  adding  Animal  enzymes-(Rennet- 
animal  derived:  Catalase-bovine  liver; 
Animal  lipase,  Pancreatin;  Pepsin;  and 


Trypsin)  to  the  National  List.  All  agreed, 
however,  that  it  should  be  listed  in 
§  205.605  (a)  as  an  allowed  nonsynthetic 
rather  than  §  205.605  (b)  as  an  allowed 
synthetic.  Because  the  NOSB 
recommended  it  as  an  allowed 
nons\'nthetic,  and  it  was  inadvertently 
listed  as  an  allowed  synthetic,  the 
substance  will  be  moved  to  §  205.605 
(a),  allowed  nonsynthetics. 

Six  comments  were  received  in  favor 
of  adding  Cellulose  to  the  National  List. 
One  commenter  was  opposed  to  adding 
this  substance  to  the  National  List 
because  the  substance  is  synthetic  and 
the  commenter  believes  that  the 
substance  is  not  essential  to  any  product 
formulation.  The  commenter  also  stated 
that  there  are  a  number  of  analogous 
substances  already  on  the  National  List 
as  allowed  substances  that  can  fulfill  the 
role.  One  commenter  requested  that  the 
annotation  be  separated  to  avoid 
confusion  with  other  cellulose  derivates 
that  are  used  as  food  additives  and  have 
been  rejected  by  the  NOSB.  The  NOSB 
considered  the  issues  raised  by  both 
commenters  in  formulating  its 
recommendation  and  we  believe  that  no 
further  change  is  needed  based  on  these 
comments.  In  light  of  this,  this 
substance  will  be  added  to  the  National 
List  as  proposed. 

Tertrasodium  Pyrophospate  received 
six  comments,  three  in  favor  of  and 
three  opposed  to  inclusion  on  the 
National  List.  Several  commenters 
expressed  concern  over  the 
recommended  annotation.  They 
indicated  that  the  annotation  is  vague, 
confusing,  undefined  and  needs 
clarification.  They  stated  that  the 
primary  use  of  this  substance  appears  to 
be  to  create  a  texture  that  is  similar  to 
a  meat  product,  and  that  this  directly 
conflicts  with  the  criterion  established 
in  §  205.600(b)(4): 

the  substance's  primary  use  is  not  as  a 
preservative  or  to  recreate  or  improve  flavors, 
colors,  textures,  or  nutritive  value  lost  during 
processing,  except  where  the  replacement  of 
nutrients  is  required  by  law. 

We  believe  these  comments  have 
merit,  and  accordingly,  we  have  not 
added  this  substance  to  the  National 
List.  We  will  return  the  NOSBs 
recommendation  on  this  substance  to 
the  NOSB  for  reconsideration. 

Potassium  hydroxide  received  six 
comments,  five  in  favor  of  and  one 
opposed  to  amending  the  annotation. 
The  commenter  opposed  to  the 
annotation  amendment  did  not  agree 
that  the  substance  was  essential  to  the 
peeling  of  peaches.  The  commenter 
stated  that  peach  peeling  production 
trials,  without  using  the  substance,  were 
not  exhaustive  of  the  possibilities  they 


could  have  employed  to  gain  a 
successful  outcome  and  therefore  the 
substance  should  not  be  allowed.  The 
petitioner  of  this  substance  provided 
substantial  supporting  data  that  the 
NOSB  considered  in  its  review  of  the 
substance.  The  NOSBs  recommended 
annotation  change  is  based  on  all  of  the 
evidence  provided.  One  commenter 
suggested  this  not  be  restricted  to  just 
peaches,  but  allowed  for  "peeling  of 
Stone  Fruit."  However,  the  petitioner 
and  the  NOSB  considered  only  peaches 
and  not  stone  fruit  generally. 
Accordingly,  the  annotation  is  amended 
as  proposed. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
tliis  action  until  30  days  after 
publication  in  the  Federal  Register. 
This  rule  reflects  recommendations 
submitted  to  the  Secretar>'  by  the  NOSB. 
The  substances  to  be  added  to  the 
National  List  were  based  on  petitions 
from  the  industr\'  and  evaluated  bv  the 
NOSB  using  criteria  in  the  Act  and 
regulations.  Because  these  substances 
are  critical  to  organic  production  and 
handling,  the  National  List  should  be 
amended  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  ana 
procedure.  Agriculture,  Animals, 
Archives  and  records.  Imports,  Labeling, 
Organically  produced  products.  Plants, 
Reporting  and  recordkeeping 
requirements.  Seals  and  insignia.  Soil 
conser\'ation. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  205,  subpart  G  is 

amended  as  follows: 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

■  1.  The  authority  citation  for  7  CFR  part 
205  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6501-6522.         - 

■  2.  Section  205.605  is  amended  by: 

■  a.  Adding  three  substances  to 
paragraph  (a). 

■  b.  Adding  one  substance  to  paragraph 
(b). 

■  c.  Revising  Potassium  hydroxide  in 
paragraph  (b). 

The  additions  and  revisions  read  as 
follows: 

§205.605     Nonagncultural  (nonorganic) 
substances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as    organic    or 

made  with  organic  (specified  ingredients 
or  food  group(si). 
*         «         *         «         » 

(a)  *   *   * 
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Animal  enzymes — (Rennet — animals 
derived;  Catalase — bovine  liver;  Animal 
lipase;  Pancreatin:  Pepsin;  and  Trypsin). 

***** 

Calcium  sulfate — mined. 

***** 

Glucono  delta-lactone — production  by 
the  oxidation  of  D-glucose  with  bromine 
water  is  prohibited. 

***** 

(b)  *  *  * 

«  *  *  '  «  * 

Cellulose — for  use  in  regenerative 
casings,  as  an  anti-caking  agent  (non- 
chlorine  bleached)  and  fdtering  aid. 

***** 

Potassium  hydroxide — prohibited  for 
use  in  lye  peeling  of  fruits  and 
vegetables  except  when  used  for  peeling 
peaches  during  the  Individually  Quick 
Frozen  (IQF)  production  process. 
***** 

Dated:  October  27,  2003. 

\.].  Yates. 

Administrator,  Agr-icultural Marketing 
Service. 

[FR  Doc  03-27410  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart331 

9CFRPart121 

[Docket  No.  02-088-3] 
RIN  0579-AB47 

Agricultural  Bioterrorism  Protection 
Act  of  2002;  Possession,  Use.  and 
Transfer  of  Biological  Agents  and 
Toxins 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  possession, 
use.  and  transfer  of  listed  biological 
agents  and  toxins  in  order  to  allow  for 
the  issuance  of  provisional  registration 
certificates  for  individuals  and  entities 
and  provisional  grants  of  access  to  listed 
biological  agents  aiid  toxins  for 
individuals.  These  provisional  measures 
are  designed  to  provide  additional  time 
for  the  Attorney  General  to  complete 
security  risk  assessments  for  those 
individuals  and  entities  for  which  the 
.\ttorney  General  has  received,  by 
November  12.  2003,  all  of  the 
information  required  to  conduct  a 


security  risk  assessment.  This  action  is 
necessary  to  ensure  that  research  and 
educational  programs  are  not  disrupted. 
DATES:  This  interim  rule  is  effective  on 
November  3,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
[anuarv  2,  2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to;  Docket  No.  02-088-3, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-088-3.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Pleape  include  your  name  and 
address  ii)  your  message  and  "Docket 
No.  02-088-3"  on  the  subject  line. 

You  mar/  read  any  comments  that  we 
receive  od  this  docket  in  our  reading 
foom.  Th9  reading  room  is  located  in 
room  114i  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4;30  p.m., 
Monday  through  Friday,  except 
holidays,  ^o  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coihing. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wu-M'.  aphis,  usda  .gov/ppd/rad? 
webrepor.html . 

FOR  FURTHER  INFORMATIOt^  CONTACT:  For 
information  concerning  the  regulations 
in  7  CFR  part  331,  contact  Dr.  Robert 
Flanders,  Chief,  Pest  Permit  Evaluations 
Branch,  PPQ,  APHIS,  4700  River  Road 
Unit  133,  Riverdale,  MD  20737-1236, 
(301) 734-8758. 

For  information  concerning  the 
regulations  in  9  CFR  part  121,  contact 
Dr.  Denise  Spencer,  Senior  Staff - 
Veterinarian,  Technical  Trade  Services, 
National  Center  for  Import  and  Export, 
VS.  APHIS,  4700  River  Road  Unit  40, 
Riverdale.  MD  20737-1231,  (301)  734- 
3277 
SUPPLEMENTARY  INFORMATION; 

Background 

On  June  12,  2002,  the  President 
signed  into  law  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (Pub.  L.  107- 
188).  Title  II  of  Pub.  L.  107-188, 
"Enhancing  Controls  on  Dangerous 


Biological  Agents  and  Toxins"  (sections 
201  through  231).  provides  for  the 
regulation  of  certain  biological  agents 
and  toxins  by  the  Department  of  Health 
and  Human  Services  (subtitle  A, 
sections  201-204)  and  the  Department 
of  Agriculture  (subtitle  B.  sections  211- 
213,  cited  as  the  'Agricultural 
Bioterrorism  Protection  Act  of  2002"), 
and  provides  for  interagency 
coordination  between  the  two 
departments  n^garding  overlap  agents 
and  toxins  (subtitle  C.  section  221).  For 
the  Department  of  Health  and  Human 
Services,  the  Centers  for  Disease  Ciontrol 
and  Prevention  (CDC)  has  been 
designated  as  the  agency  with  primary 
responsibility  for  implementing  the 
provisions  of  the  Act:  the  .Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
is  the  agency  fulfilling  that  role  for  the 
Department  of  Agriculture.  The 
Criminal  Justice  Information  Services 
(CJIS)  Division  of  the  Fedrral  Bureau  of 
Investigation  has  been  designated  as  the 
agency  with  primary  responsibility  for 
implementing  the  Attorney  General's 
responsibilities  under  the  Act  {i.e..  the 
security  risk  assessments). 

In  accordance  with  the  requirements 
of  the  Act,  on  December  13,  2002,  we 
published  in  the  Federal  Register  (67 
FR  76008-76938.  Docket  .\o   02-088-1) 
an  interim  rule  that  established  the 
standards  and  procedures  governing  the 
possession,  use,  and  transfer  of 
biological  agents  and  toxins  that  have 
been  determined  to  have  the  potential  to 
pose  a  severe  threat  to  both  human  and 
animal  health  (referred  to  as  overlap 
agents  and  toxins),  to  animal  health,  to 
plant  health,  or  to  animal  and  plant 
products  (7  CFR  part  331  for  the  plant- 
related  provisions  and  9  CFR  part  121 
for  the  overlap  and  animal-related 
provisions;  referred  to  below 
collectively  as  the  regulations).  Also  on 
December  13.  2002.  the  CDC  published 
in  the  Federal  Register  (67  FR  76886- 
7690.5)  an  interim  rule  that  established 
the  standards  and  procedures  governing 
the  possession,  use,  and  transfer  of  other 
select  agents  (42  CFR  part  73). 

The  regulations  require  that 
individuals  or  entities  possessing,  using, 
or  transferring  biological  agents  or 
toxins  listed  in  7  CFR  331.3  or  9  CFR 
121.3(d)  must  register  with  APHIS, 
while  individuals  or  entities  possessing, 
using,  or  transferring  overlap  agents  or 
toxins  must  register  with  either  APHIS 
or  CDC.  As  part  of  the  registration 
process,  the  responsible  official(s),  the 
alternate  responsible  official(s),  the 
entity,  and,  where  applicable,  the 
individual(s)  who  owns  or  controls  the 
entity  must  undergo  a  security  risk 
assessment  by  the  CJIS  Division. 
Moreover,  those  individuals  identified 
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by  an  entity  as  having  a  legitimate  need 
to  handle  or  use  listed  biological  agents 
or  toxins  must  undergo  a  security  risk 
assessment  by  the  CJIS  Division.' 
To  minimize  the  disruption  of 
research  or  educational  projects 
involving  biological  agents  or  toxins 
that  were  underway  as  of  the  effective 
date  of  the  regulations,  we  established  a 
phase-in  period  that  gave  individuals 
and  entities  until  November  12.  2003  to 
reach  full  compliance  with  the 
regulations.  In  recognition  of  the 
potential  delays  in  registering  entities 
under  these  regulations  during  the  first 
year  of  implementation  and  the 
potential  for  subsequent  delays  in 
research,  we  also  afforded  additional 
time  to  reach  full  compliance  with  the 
regulations  to  individuals  and  entities 
who  did  not  possess  biological  agents  or 
toxins  as  of  the  effective  date  of  the 
interim  rule  (Februarv'  11,  2003). 
Specifically,  we  required  that  such 
individuals  and  entities  must  be  in 
compliance  with  the  provisions  of  the 
regulations  that  are  applicable  for 
current  possessors  at  the  time  of 
application,  as  provided  in  7  CFR  331  0 
or9CFR  121.0. 

To  date,  the  CHS  Division  has 
received  a  large  number  of  incomplete 
applications. '  We  anticipate  that  many 
of  these  applications  will  be  completed 
and  submitted  to  the  CIIS  Division  just 
before  the  November  12,  2003  deadline. 
Because  of  the  expected  volume  of  last- 
minute  submissions,  the  CJIS  Division 
will  need  additional  time  to  complete 
the  necessary  security  risk  assessments. 

We  are  aware  that  many  individuals 
and  entities  submitted  all  required 
information  in  a  timely  manner  to 
ensure  that  it  was  rece'ived  by  the  CJIS 
Division  by  November  12.  2003.  In 
recognition  of  this  good  faith  effort  to 
comply  with  the  regulations,  and  so  as 
not  to  disrupt  research  and  educational 
programs  involving  listed  biological 
agents  and  toxins,  we  are  amending  the 
regulations  to  allow  for  the  issuance  of 
provisional  registration  certificates  for 
individuals  and  entities  and  provisional 
grants  of  access  to  biological  agents  and 
toxins  for  individuals  pending  the 
completion  of  their  security  risk 
assessments. 

To  accomplish  this,  we  are  amending 
7  CFR  331.0  and  9  CFR  121.0  to  provide 
that  APHIS  mav  issue  a  provisional 
registration  certificate  to  current 
possessors  if,  as  of  November  12,  2003: 


'  To  avoid  delays  related  to  incomplete 
applications,  individuals  and  entities  should 
submit  their  FD-961  forms  and  fingerprint  cards  to 
tlie  CJIS  Division  in  one  package.  However,  this 
does  not  apply  to  applicants  who  are  submitting 
follow-up  information  or  fingerprint  cards  for  an 
existing  incomplete  application. 


(1)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity;  and  (2)  the  entity  otherwise 
meets  all  of  the  requirements  of  the 
regulations.  In  addition,  we  are 
amending  both  parts  to  provide  that 
APHIS  may  issue  a  provisioned 
registration  certificate  to  individuals 
and  entities  that  did  not  possess  listed 
biological  agents  or  toxins  as  of 
Februarv  11,  2003,  if,  as  of  November 
12,  2003:  (1)  The  Attorney  General  has 
received  all  of  the  information, 
including  fingerprint  cards,  required  by 
the  Attorney  General  to  conduct  a 
security  risk  assessment  of  the  entity, 
including  any  individual  who  owns  or 
controls  the  entity;  (2)  the  entity 
otherwise  meets  all  of  the  requirements 
of  the  regulations;  and  (3)  the 
Administrator  finds  that  circumstances 
warrant  such  action  in  the  interest  of  the 
health  of  plants  or  plant  products  or 
national  security  (for  the  plant-related 
provisions  in  7  CFR  part  331)  or  the 
health  of  animals  or  animal  products  or 
national  security  (for  the  overlap  and 
animal-related  provisions  in  9  CFR  part 
121).  In  either  case,  a  provisional 
registration  certificate  will  be  effective 
until  APHIS  either  issues  a  certificate  of 
registration  or  suspends  or  revokes  the 
provisional  registration. 

We  are  also  amending  both  parts  to 
provide  that  APHIS  may  issue  a 
provisional  grant  of  access  for 
individuals  identified  by  an  entity  as 
having  a  legitimate  need  to  handle  or 
use  listed  biological  agents  or  toxins  if, 
as  of  November  12,  2003,  the  Attorney 
General  has  received  all  of  the 
information,  including  fingerprint  cards, 
required  by  the  Attorney  General  to 
conduct  a  security  risk  assessment  of 
that  individual.  Such  a  provisional  grant 
of  access  will  be  effective  until  APHIS 
grants  or  denies  access  to  listed 
biological  agents  and  toxins. 

Since  we  expect  the  CJIS  Division  to 
receive  a  large  volume  of  mail  just 
before  the  November  12,  2003,  deadline, 
the  CJIS  Division  will  likely  need 
additional  time  to  process  its  mail,  and 
this  may  result  in  delays  in  the  issuance 
of  some  provisional  registration 
certificates  and  provisional  grants  of 
access. 

For  overlap  agents  and  toxins,  the 
regulations  provide  that  an  entity  may 
submit  all  of  the  information  and 
documentation  required  in  the 
registration  package  to  either  APHIS  or 
CDC.  We  note  that  the  agency  (either 
APHIS  or  CDC)  that  has  the  ' 
responsibility  for  processing  an 


application  for  registration  will  be 
responsible  for  issuing  a  provisional 
registration  certificate  or  provisional 
grant  of  access,  as  appropriate.  If  an 
entity  has  any  questions  about  which 
agency  is  processing  its  registration 
application,  the  responsible  official  may 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Immediate  Action 

Immediate  action  is  necessar>^  in 
order  to  prevent  the  disruption  of 
research  and  educational  projects. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary'  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  davs  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory- 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulator^'  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certif>'  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulator*-  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  {See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
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require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Pnpprwnrk  Reduction  Act 

This  interim  rule  contains  no  new 
infurmation  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects 

-  CFR  Part  331 

Agricultural  research,  Laboratories. 
Plant  diseases  and  pests.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  121 

Agricultural  research,  Animal 
diseases,  Laboratories.  Medical  research. 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  we  are  amending  7  CFR 
part  .331  and  9  CFR  part  121  as  follows: 

7  CFR  f:hapter  III 

PART  331— POSSESSION,  USE,  AND 
TRANSFER  OF  BIOLOGICAL  AGENTS 
AND  TOXINS 

■  1   The  authority  citation  for  part  331 
continues  to  read  as  follows: 

Authority:  Sees.  211-213,  Title  II.  Pub.  L. 
107-188,  116  Stat.  647  (7  U.S,C.  8401). 

■  2.  Section  331.0  is  revised  as  follows: 

§  331 .0    Effective  and  applicability  dates. 

taj  The  regulations  in  this  part  are 
effective  on  February  11.  2003.  On  and 
after  that  date,  any  person  possessing, 
using,  or  transferring  any  agent  or  toxin 
listed  in  §  331.3  must  be  in  compliance 
with  the  provisions  of  this  part. 
However,  so  as  not  to  disrupt  research 
or  educational  projects  involving  listed 
agents  or  toxins  that  were  underway  as 
of  the  effective  date  of  this  part,  any 
person  possessing  such  agents  or  toxins 
as  of  the  effective  date  (current 
possessors)  will  be  afforded  additional 
time  to  reach  full  compliance  with  this 
part.  Any  provision  not  specifically 
cited  in  paragraphs  (a)(1)  through  (a)(6) 
of  this  section  will  be  applicable  as  of 
P'ebruary-  11.  2003.  In  addition,  any 
individual  or  entity  who  does  not 
possess  listed  agents  or  toxins  by  the 
effective  date  of  this  part,  but  who 
wishes  to  initiate  a  research  or 
educational  project  prior  to  November 
12,  2003,  must  be  in  compliance  with 
the  provisions  of  this  part  that  are 
applicable  for  current  possessors  at  the 
time  of  application,  as  provided  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section. 

(1)  During  the  period  from  February 
11,  2003,  to  November  12,  2003, 


biological  agents  or  toxins  listed  in 
§  331.3  may  only  "be  transferred  to  an 
individual  or  entity  that  is  not  registered 
under  this  part  if  theJndividual  or 
entity  has  been  issued  a  permit  by  the 
Administrator  under  part  330  of  this 
chapter  to  import  or  move  interstate  that 
specific  ^ent  or  toxin.  If  an  individual 
or  entity  has  not  beerrissued  a  permit 
under  part  330  of  this  chapter,  the 
individual  or  entity  may  apply  for  a 
permit.  To  receive  an  agent  or  toxin,  an 
individual  or  entity  will  also  be 
required  to  submit  APHIS  Form  2041,  in 
accordance  with  §  331.13(c).  Because 
USDA  pwmits  do  not  cover  intrastate 
movemeqt,  an  individual  or  entity  may 
not  receive  a  listed  agent  or  toxin  that 
is  being  moved  intrastate  until  that 
individual  or  entity  is  registered  in 
accordance  with  this  part. 

(2)  By  March  12,  2003,  the  responsible 
official  nfust  submit  the  registration 
application  package  as  required  in 

§  331.8.  lo  addition,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
informatipn  for  the  responsible  official; 
alternate  responsible  official,  where 
applicable;  entity;  and,  where 
applicablfe,  the  individual  who  owns  or 
controls  the  entitv. 

(3)  By  April  ll'.  2003,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
informat^n  for  all  individuals  whom 
the  responsible  official  has  identified  as 
having  a  legitimate  need  to  handle  or 
use  listed  agents  or  toxins,  and  who 
have  the  appropriate  training  and  skills 
to  handla  such  agents  or  toxins,  as 
required  in  §331.10. 

(4)  By  June  12,  2003,  the  responsible 
official  must  submit  to  APHIS  the 
security  Section  of  the  Biocontainment 
and  Security  Plan  required  in  §  331.11. 

(5)  By  September  12,  2003.  the 
responsible  official  must  implement  the 
security  Section  of  the  Biocontainment 
and  Security  Plan,  as  required  in 

§  331.11,  and  provide  security  training 
in  accordance  with  7  CFR  331.12. 

(6)  By  November  12.  2003.  the 
registration  application  process  must  be 
complete  and  the  entity  in  full 
compliance  with  the  regulations  in  this 
part,  except  as  otherwise  provided  in 
paragrapjis  (b)  and  (c)  of  this  section. 

(b)  Prcnisional  registration.  (1) 
Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  APHIS  may 
issue  a  provisional  registration 
certificate  to  current  possessors  if,  as  of 
November  12,  2003: 

(i)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 


any  individual  who  owns  or  controls 
the  entity:  and 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  part 

(2)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section.  APHIS  may 
issue  a  provisional  registration 
certificate  to  individuals  and  entities 
that  did  not  possess  listed  biological 
agents  or  toxins  as  of  February  1 1 .  2003. 
if,  as  of  November  12.  2003: 

(i)  The  .'\ttorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity; 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  part;  and 

(iii)  The  Administrator  finds  that 
circumstances  warrant  such  action  in 
the  interest  of  the  health  of  plants  or 
plant  products  or  national  security. 

(3)  A  provisional  registration 
certificate  will  be  effective  until  APHIS 
either  issues  a  certificate  of  registration 
or  suspends  or  revokes  the  provisional 
registration. 

(c)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section.  APHIS  may 
issue  a  provisional  grant  of  access  for 
individuals  identified  by  an  entity  as 
having  a  legitimate  need  to  handle  or 
use  agents  or  toxins  listed  in  §  331.3  if,  • 
as  of  November  12,  2003.  the  Attorney 
General  has  received  all  of  the 
information,  including  fingerprint  cards, 
required  by  the  Attorney  General  to 
conduct  a  security  risk  assessment  of 
that  individual.  A  provisional  grant  of 
access  will  be  effective  until  APHIS 
grants  or  denies  access  to  biological 
agents  or  toxins  listed  in  §  331.3. 

9  CFR  Chapter  1 

PART  121— POSSESSION.  USE.  AND 
TRANSFER  OF  BIOLOGICAL  AGENTS 
AND  TOXINS 

■  1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  211-213.  Title  II,  Pub.  L. 
107-188.  IIR  Stat.  647  (7  U.S.C.  8401). 

■  2.  Section  121.0  is  revised  as  follows: 

§  121.0    Effective  and  applicability  dates. 

(a)  The  regulations  in  this  part  are 
effective  on  February  11.  2003.  On  and 
after  that  date,  any  person  possessing, 
using,  or  transferring  any  agent  or  toxin 
listed  in  §  121.3  must  be  in  compliance 
with  the  provisions  of  this  part. 
However,  so  as  not  to  disrupt  research 
or  educational  projects  invohing  listed 
agents  or  toxins  that  were  undervvav  as 
of  the  effective  date  of  this  part,  anv 
person  possessing  such  agents  or  toxins 
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as  of  the  effective  date  (current 
possessors)  will  be  afforded  additional 
time  to  reach  full  compliance  with  this 
part.  Any  provision  not  specifically 
cited  in  paragraphs  (a)(1)  through  (a)(6) 
of  this  section  will  be  applicable  as  of 
February  11.  2003.  In  addition,  any 
person  who  does  not  possess  listed 
agents  or  toxins  by  the  effective  date  of 
this  part,  but  who  wishes  to  initiate  a 
research  or  educational  project  prior  to 
November  12.  2003,  must  be  in 
compliance  with  the  provisions  of  this 
part  that  are  applicable  for  current 
possessors  at  the  time  of  application,  as 
provided  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section. 

(1)  During  the  period  from  February' 
11.  2003,  to  November  12.  2003. 
biological  agents  or  toxins  listed  in 

§  121.3  may  only  be  transferred  to  an 
individual  or  entity  that  is  not  registered 
under  this  part  if: 

(i)  The  individual  or  entity  is 
registered  by  CDC  for  that  specific 
overlap  agent  or  toxin  in  accordance 
with  42  CFR  part  72;  or 

(ii)  The  individual  or  entity  has  been 
issued  a  permit  by  the  Administrator 
under  part  122  of  this  subchapter  to 
import  or  move  interstate  that  specific 
agent  or  toxin.  If  an  individual  or  entity 
has  not  been  issued  a  permit  under  part 
122  of  this  subchapter,  the  individual  or 
entity  may  apply  for  a  permit.  To 
receive  an  agent  or  toxin,  an  individual 
or  entity  will  also  be  required  to  submit 
APHIS  Form  2041.  in  accordance  with 
§  121.14(c).  Because  USDA  permits  do 
not  cover  intrastate  movement,  unless 
registered  by  CDC  under  42  CFR  ^fSrt  72, 
an  individual  or  entity  may  not  receive 
a  listed  agent  or  toxin  that  is  being 
moved  intrastate  until  that  individual  or 
entity  is  registered  in  accordance  with 
this  part. 

(2)  By  March  12.  2003,  the  responsible 
official  must  submit  the  registration 
application  package  as  required  in 

§  121.9.  In  addition,  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identif\'ing 
information  for  the  responsible  official; 
alternate  responsible  official,  where 
applicable;  entity;  and,  where 
applicable,  the  individual  who  owns  or 
controls  the  entity. 

(3)  By  April  11^  2003.  the  responsible 
official  must  submit  to  the  Attorney 
General  the  names  and  identifying 
information  for  all  individuals  whom 
the  responsible  official  has  identified  as 
having  a  legitimate  need  to  handle  or 
use  listed  agents  or  toxins,  and  who 
have  the  appropriate  training  and  skills 
to  handle  such  agents  or  toxins,  as 
required  in  §  121.11. 

(4)  By  lune  12.  2003.  the  responsible 
official  must  submit  the  security  section 


of  the  Biosafety  and  Security  Plan 
required  in  §  121.12  to  APHIS  or.  for 
overlap  agents  or  toxins,  to  APHIS  or 
CDC. 

(?)  By  September  12.  2003.  the 
responsible  official  must  implement  the 
security  section  of  the  Biosafety  and 
Security  Plan,  as  required  in  §  121.12, 
and  provide  security  training  in 
accordance  with  9  CFR  121.13. 

(6)  By  November  12.  2003.  the 
registration  application  process  must  be 
complete  and  the  entity  in  full 
compliance  with  the  regulations  in  this 
part,  except  as  otherwise  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Pro\isional  registration.  (1) 
Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section.  APHIS  may 
issue  a  provisional  registration 
certificate  to  current  possessors  if,  as  of 
November  12,  2003: 

(i)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity;  and 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  part. 

(2)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  APHIS  may 
issue  a  provisional  registration 
certificate  to  individuals  and  entities 
that  did  not  possess  listed  biological 
agents  or  toxins  as  of  February  11,  2003. 
if,  as  of  November  12,  2003: 

(i)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity; 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  part;  and 

(iii)  The  Administrator  finds  that 
circumstances  warrant  such  action  in 
the  interest  of  the  health  of  plants  or 
plant  products  or  national  security. 

(3)  A  provisional  registration 
certificate  will  be  effective  until  APHIS 
either  issues  a  certificate  of  registration 
or  suspends  or  revokes  the  provisional 
registration. 

(c)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  APHIS  may 
issue  a  provisional  grant  of  access  for 
individuals  identified  by  an  entity  as 
having  a  legitimate  need  to  handle  or 
use  agents  or  toxins  listed  in  §  121.3  if, 
as  of  November  12.  2003.  the  Attorney 
General  has  received  all  of  the 
information,  including  fingerprint  cards, 
required  by  the  Attorney  General  to 
conduct  a  security  risk  assessment  of 
that  individual.  A  provisional  grant  of 
access  will  be  effective  until  APHIS 


grants  or  denies  access  to  bioiogicai 
agents  or  toxins  listed  in  §  121.3. 

Do:     in  Washington.  DC,  this  29th  day  of 
On.    ,B'    2003. 

P'lbby  R.  -Acord, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  03-27640  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Parts  762  and  764 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

7  CFR  Parts  1910.  1924.  1941    1943  and 
1955 

RIN  0560-AG99 

Technical  Changes  to  Citizenship 
Requirements  and  Loan  Eligibility 
Regulations 

AGENCIES:  Farm  Ser\'ice  Agency,  Rural 
Housing  Ser\  ice.  Rural  Business- 
Cooperative  Service,  and  Rural  Utilities 
Ser\'ice,  USDA. 

ACTION:  Final  rule, 

SUMMARY:  This  rule  amends  the  Farm 
Service  Agency's  (FSA)  regulations  for 
direct  and  guaranteed  loan  making 
requirements  by  revising  loan  eligibility 
requirements  to  conform  with 
provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRVVORA). 
In  addition,  it  amends  the  direct  and 
guaranteed  loan  program  regulations  to 
implement  statutory  provisions  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT). 

DATES:  This  rule  is  effective  November 
3, 2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Downs.  Senior  Loan  Utticer. 
USDA,  FSA,  Farm  Loan  Programs,  Loan 
Making  Division,  STOP  0522,  1400 
Independence  Avenue,  S\V., 
Washington,  DC  20250-0522; 
Telephone:  (202)  720-0599.  e-mail: 
Janet _Do\vns@wdc. usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  720- 
2600  ^■oice  and  TDD' 

SUPPLEMENTARY  INFORMATION: 
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Notice  and  Comment 

This  rule  is  not  being  published  for 
public  notice  or  to  solicit  comment  from 
interested  parties  as  a  proposed  rule.  It 
implements  precise  statutory 
rpquir>'ments  of  both  the  Personal 
K^'sponsibilitv  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRVVOR.\) 
(8  U.S.C.  1611.  1641)  and  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  (7  U.S.C. 
1921  et.seq.].  where  the  Agency  has 
little  or  no  leeway  in  terms  of  policy 
interpretation.  Thus,  the  Agency  is  not 
required  by  5  U.S.C.  553  to  publish  a 
notice  of  proposed  rulemaking  for  its 
interpretive  policy.  This  rule  is 
published  as  final  and  is  effective 
immediately 

E.vecutive  Crder  12866 

This  final  rule  has  been  determined  to 
be  not  significant  under  Executive  Order 
12866  and.  therefore,  has  not  been 
reviewed  bv  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

In  c.omplianct^  with  the  Regulatorv 
Fle.xibilitv  Act,  Public  Law  96-534, '(5 
U.S.C.  601).  PSA  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FLP  applicants 
and  borrowers  are  predominantlv 
family-size  farmers  and  ranchers  and,  as 
defined  by  the  U.S.  Small  Business 
Administration,  approximatelv  98 
percent  of  all  farmers  are  classified  as 
small  businesses  The  provisions  in  this 
rule  will  not  impact  a  substantia] 
number  of  small  entities  to  a  greater 
extent  than  large  entities.  The  intent  of 
this  rule  is  to  implement  legislation  and 
makes  non-substantive  updates.  Large 
entities  are  subject  to  these  rules  to  the 
same  extent  as  small  entities.  Therefore, 
a  regulatory  flexibility  analysis  was  not 
performed. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
final  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq..  the 
regulations  of  the  Coimcil  on 
Environmental  Qualitv  (40  CFR  parts 
1500-1508).  and  the  FSA  regulations  for 
compliance  with  NEPA,  7  CFR  parts 
799.  and  1940,  subpart  G.  FSA 
completed  an  envirtjnmental  evaluation 
and  concluded  that  the  rule  requires  no 
further  environmental  review.  No 
extraordinary  circumstances  or  other 
unforeseeable  factors  exist  which  would 
require  preparation  of  an  enviromnental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 


evaluatioij  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12988 

This  finel  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  rule  preempts  State  laws  to  the 
extent  any  laws  are  inconsistent  with  it. 
and  its  provisions  are  not  retroactive. 
Before  legal  action  may  be  brought 
concerning  this  rule,  administrative 
remedies  under  7  CFR  part  11  must  be 
exhausted. 

Executive  Order  13132 

The  policies  contained  in  this  rale  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  goverrmients. 
Therefore,  consultation  with  the  States 
is  not  required.  _ 

Unfunded  Mandates 

The  rule  contains  no  Federal 
mandates,  as  defined  by  title  II  of  the 
UMRA.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  UKflA. 

Papei-work  Reduction  Act 

The  Agency's  information  collection 
requirements,  currently  approved  under 
OMB  control  numbers  0560-0154, 
0560-0155.  0560-0157,  0560-0159, 
0560-0162,  0560-0167,  and  0560-0178. 
are  not  affected  by  this  final  rule. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
10.4  04 — Emergency 
Loans 

10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Final  Rule 

Individual  Citizenship  Requirements 

To  be  eligible  for  FSA  Farm  Loan 
Programs  CFLP)  loans.  FSA  regulations 
provide  that  an  applicant  must  be  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act; 
indefinite  parolees  are  not  eligible  for 
loans.  This  rule  changes  FLP  direct  and 
guaranteed  loan  eligibility  provisions  to 
require  an  applicant  be  a  United  States 
citizen,  a  United  States  non-citizen 
national,  or  a  qualified  alien  under 
applicable  Federal  immigration  laws. 
This  revision  is  necessary  to  reflect 


changes  made  bv  section  401  of  the 
PR\VOR.\  (8  U.S.C.  1611)  prohibiting 
aliens  who  are  not  qualified  aliens  from 
receiving  Federal  public  benefits  such 
as  Federal  loans. 

Entity  Citizenship  Requirements 

PRVVORA  requirements  similarly  are 
adopted  for  entity  citizenship 
requirements  for  direct  and  guaranteed 
FLP  loans.  These  regulations  are 
amended  to  consistently  require  the 
majority  interest  of  the  entitv  to  be  held 
by  members  who  are  United  States 
citizens.  United  States  non-citizen 
nationals,  or  qualified  aliens  under 
applicable  Federal  immigration  laws. 
These  changes  implement  CONACT 
program  requirements  that  for  an  entity 
applicant  to  be  eligible  for  a  farm 
programs  loan,  individuals  holding  a 
majority  interest  of  such  entity  must  be 
citizens  of  the  United  States.  See  7 
U.S.C.  1922,  1941,  and  1961. 

In  addition,  FSA  regulations  require 
that  aliens  must  provide  the  appropriate 
forms  from  the  Bureau  of  Citizenship 
and  Immigration  Services  of  the 
Department  of  Homeland  Securitv 
(BCIS)  to  document  their  permanent 
residency.  This  rule  updates  these 
provisions  to  require  that  I'nited  States 
non-citizen  nationals  and  qualified 
aliens  must  provide  the  appropriate 
documentation  as  to  their  immigration 
status,  as  required  by  the  BCIS.  This 
revision  further  implements  section  401 
of  the  PRVVORA. 

Prohibition  to  Finance  Non-Farm 
Enterprises 

This  rule  amends  FS.A  regulations  to 
clarify  that  direct  farm  operating  and 
farm  ownership  loan  funds  cannot  be 
used  to  finance  non-farm  enterprises. 
This  rule  adds  limitations  in  7  CFR 
1941.17  and  1943.17  and  removes  7  CFR 
1941.23(b)(3)  accordingly. 

Clarify  Definition  of  Socially 
Disadvantaged 

Section  355  of  the  CONACT  defines  a 
"socially  disadvantaged  group"  as  a 
"group  whose  members  ha\  e  been 
subjected  to  racial,  ethnic,  or  gender 
prejudice  because  of  their  identitv  as 
members  of  a  group  without  regard  to 
their  individual  qualities."  This  rule 
amends  FSA  regulations  7  CFR  1943.4 
and  1955.103  to  clarify  that  the  term 
"socially  disadvantaged  applicant" 
refers  to  an  applicant  who  is  a  member 
of  a  socially  disadvantaged  group. 

Borrower  Eligibility 

Section  373(b)  of  the  CONACT.  in 
part,  allows  FSA  to  make  annual 
operating  loans  to  borrowers  who  have 
had  debt  forgiveness  and  who  are 
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current  on  payments  under  a  confirmed 
reorganization  plan  under  chapters  11, 
12.  or  13  of  Title  11  of  the  United  States 
Code.  Section  373(a)  also  prohibits 
direct  operating  loans  to  any  borrower 
who  is  delinquent  on  any  loan  made  or 
guaranteed  under  the  CONACT,  This 
prohibition  partially  overlaps  with  the 
Debt  Collection  Improvement  Act 
(DCIA)  provision.  31  U.S.C.  3720B. 
making  persons  owing  a  delinquent 
non-tax  debt  to  the  Federal  Government 
ineligible  for  Federal  fmancial 
assistance  in  the  form  of  a  loan  (other 
than  a  disaster  loan)  or  loan  insurance 
or  guarantee.  The  DCIA  provision  is 
implemented  by  regulations  at  31  CFR 
part  285.  This  rule  amends  FSA  farm 
operating  loan  eligibility  regulation.  7 
CFR  1941.12.  to  reflect  these  statutory 
requirements.  Reference  to  annual 
production  loans  to  delinquent 
borrowers  in  7  CFR  1941.33  also  is 
removed  for  consistency. 

Miscellaneous 

This  rule  amends  an  incorrect 
reference  in  FSA  regulation.  7  CFR 
1941.18.  to  allow  equal,  unequal,  or 
balloon  installment  schedules  on  loans 
made  for  other  than  annual  operating 
purposes.  This  mle  also  removes  from  7 
CFR  part  1924.  subpart  B.  the  definition 
of  "Financially  viable  operation'",  as  it 
is  unnecessary.  References  to  required 
borrower  training  for  guaranteed  loan 
borrowers  are  also  removed  as  section 
805  of  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1999  (Pub.  L.  105- 
277.  October  21.  1998)  removed  the 
borrower  training  requirement  for 
guaranteed  farm  loans.  This  rule 
removes  references  to  an  obsolete  form 
(FmHA  440-35)  from  7  CFR  part  1943. 
subpart  A.  This  rule  corrects  a  (+!jplicate 
reference  to  §  1910. 4(i)  by  revising  the 
second  (i)  reference  to  read  (j). 

List  of  Subjects 

7  CFR  Part  762 

Agriculture,  Loan  programs — 
agriculture. 

7  CFR  Part  764 

Agriculture,  Disaster  assistance,  Loan 
programs — agriculture. 

7  CFR  Part  1910 

Agriculture,  Loan  programs — 
agriculture. 

7  CFR  Part  1924 

Agriculture.  Loan  programs — 
agriculture. 


7  CFR  Part  1941 

Crops.  Livestock,  Loan  programs — 
agriculture.  Rural  areas,  Youdi. 

7  CFR  Part  1943 

Crops,  Loan  programs — agriculture. 
Recreation,  Water  resources. 

7  CFR  Part  1955 

Agriculture,  Loan  programs — 
agriculture.  Property  management. 
Government  property. 

Accordingly,  7  CFR  Chapters  VII  and 
XVIII  are  amended  as  follows: 

PART762— <3UARANTEED  FARM 
LOANS 

■  1.  The  authority  citation  for  part  762 
continues  to  read  as  follows: 

\uthority:  5  U.S.C.  301:  7  U.S.C.  1989. 

■  -.  Revise  §  762.120(d)  to  read  as 
follows: 

§762.120     Loan  applicant  eligibility. 

*  *  *  *  * 

(d)  Citizenship.  (1)  The  applicant 
must  be  a  citizen  of  the  United  States, 
a  United  States  non-citizen  national,  or 
a  qualified  alien  under  applicable 
Federal  immigration  laws.  For  an  entity 
applicant,  the  majority  interest  of  the 
entity  must  be  held  by  members  who  are 
United  States  citizens.  United  States 
non-citizen  nationals,  or  qualified  aliens 
under  applicable  Federal  immigration 
laws. 

(2)  United  States  non-citizen  nationals 
and  qualified  aliens  must  provide  the 
appropriate  documentation  as  to  their 
immigration  status  as  required  bv  the 
United  States  Department  of  Homeland 
Security  bureau  of  Citizenship  and 
Immigration  Services. 


PART  764- 
LOANS 


-EMERGENCY  FARM 


■  3.  The  authority  citation  for  part  764 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989. 

■  4.  Revise  §  764.4(a)(2)  to  read  as 
follows: 

§764.4     Eligibility  requirements. 

U,  '    *    • 

(2)  Citizenship,  (i)  The  applicant  must 
be  a  citizen  of  the  United  States,  a 
United  States  non-citizen  national,  or  a 
qualified  alien  under  applicable  Federal 
immigration  laws.  For  an  entitA' 
applicant,  the  majority  interest  of  the 
entity  must  be  held  by  members  who  are 
United  States  citizens.  United  States 
non-citizen  nationals,  or  qualified  aliens 
under  applicable  Federal  immigration 
laws. 


Uij  Limied  states  non-citizen 
nationals  and  qualified  aliens  must 
provide  the  appropriate  documentation 
as  to  their  immigration  status  as 
required  by  the  United  States 
Department  of  Homeland  Securitv. 
Bureau  of  Citizenship  and  Immigration 
Services. 


PART  1910— GENERAL 

■  5.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A — Receiving  and  Processing 
Applications 

§1910.4    [Amended] 

■  b.  .Amend  §  1910.4  by  redesignating 
the  second  paragraph  (i)  as  paragraph  (j). 

PART  1924— CONSTRUCTION  AND 
REPAIR 

■  7.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

.\uthority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  B — Management  Advice  to 
Individual  Borrowers  and  Applicants 

§1924.54     [Amended] 

■  8.  In  §  1924.54  remove  the  definition  of 
"Financially  viable  operation". 

■  9.  In  §  1924.74  revise  the  second 
sentence  of  paragraph  (a)(2)  to  read  as 
follows: 

§1924  74     Borrower  training  program. 

id;  ' 

(2)  *   *   *  Unless  waived,  this  training 
requirement  will  be  an  eligibility 
requirement  for  all  Agency  direct  loans. 


PART  1941— OPERATING  LOANS 

■  10.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

.Authority:  5  U.S.C.  301;  7  U.S.C.  1989. 

Subpart  A — Operating  Loan  Policies. 
Procedures,  and  Authorizations 

■  11.  Revise  paragraphs  (a)(1),  (b)(5)(i), 
the  last  sentence  of  paragraphs  {a)(8)  and 
(b)(ll).  and  the  first  sentence  of 
paragraphs  (a)(9)  and  (b)(12)  of 

§  1941.12,  to  read  as  follows: 

§1941.12     Eligibility  requirements. 

(1)  Be  a  citizen  of  the  United  States, 
a  United  States  non-citizen  national,  or 
a  qualified  alien  under  applicable 
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Federal  immigration  laws.  United  States 
non-citizen  nationals  and  qualified 
alien.s  must  provide  the  appropriate 
documentation  as  to  their  immigration 
status  as  required  by  the  United  States 
Department  of  Hnmeland  Security, 
Bureau  of  Citizenship  and  Immigration 
Services. 
***** 

(8)  *    *    *  However,  an  applicant  who 
received  a  write-down  under  section 
35.3  of  the  CONACT.  or  who  is  current 
on  payments  under  a  confirmed 
reorganization  plan  under  chapters  11, 
12,  or  l.i  of  Title  11  of  the  United  States 
Code,  may  receive  direct  and  guaranteed 
OL  loans  to  pay  annual  farm  and  ranch 
operating  expenses,  including  family 
subsistence,  if  the  applicant  meets  all 
other  eligibility  requirements. 

(9)  Not  be  delinquent  on  any  non-tax 
Federal  debt  or  FSA  guaranteed  debt. 


(b)  *    *   * 

(5)  *    *    * 

(i)  The  majority  interest  of  the  entity 
must  be  held  by  members  who  are 
(  itizens  of  the  United  States,  United 
States  non-citizen  nationals,  or  qualified 
aliens  under  applicable  Federal 
immigration  laws.  United  States  non- 
citizen  nationals  and  qualified  aliens 
must  provide  the  appropriate 
documentation  as  to  their  immigration 
status  as  required  by  the  United  States 
Department  of  Homeland  Security, 
Bureau  of  Citizenship  and  Immigration 
Services. 
***** 

(111*   *    *  However,  an  applicant 
who  received  a  write  down  under 
section  353  of  the  CONACT,  or  who  is 
current  on  payments  under  a  confirmed 
reorganization  plan  under  chapters  11, 
12.  or  13  of  Title  11  of  the  United  States 
Code,  may  receive  direct  and  guaranteed 
OL  loans  to  pay  annual  farm  and  ranch 
operating  expenses,  including  family 
subsistence,  if  the  applicant  meets  all 
other  eligibility  requirements. 

(12)  Not  be  delinquent  on  any  non-tax 
Federal  debt  or  FSA  guaranteed  debt. 


■  12.  Amend  §1941.17  by  adding 
paragraph  (e)  to  read  as  follows: 

§1941.17    Loan  limitations. 

«  ♦         -         ♦         , 

(e)  If  the  purpose  of  the  loan  is  to 
finance  a  nonfarm  enterprise. 


§1941.18    [Amended] 

■  13.  .\mend  the  first  sentence  of 

§  1941.18(b)(4)  by  changing  the  reference 


to  paragraph  '■(b)(2)"  to  read  paragraph 
"(b)(3)". 

§1941.23     [Amended] 

■  14.  Amend  §  1941.23  by  removing 
paragraph  (b)(3)  and  redesignating 
paragraph  (b)(4)  as  (b)(3). 

■  15.  Amend  §1941.33  by  removing  the 
second  sentence  of  paragraph  (c)(2)  and 
by  revisir^  paragraph  (b)(l)(iii)  to  read  as 
follows:    I 

§  1 941  33    Loan  approval  or  disapproval. 

(b)  *  *  i* 
(1)  *   *  '* 

(iii)  Tha  proposed  loan  is  based  on  a 
feasible  farm  operating  plan. 


PART  1943— FARM  OWNERSHIP.  SOIL 
AND  WATER  AND  RECREATION 
LOANS 

■  16.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Authoritt:  5  U.S.C.  301;  7  U.S.C.  1989. 

Subpart  A — Direct  Farm  Ownership 
Loan  Policies.  Procedures,  and 
Authorizations 

■  17.  Amend  paragraph  §  1943.4  by 
revising  the  definition  of  "Socially 
disadvantaged  applicant"  to  read  as 
follows:    I 

§1943.4     Definitions. 

*  »  «  »  * 

Socially  disadvantaged  applicant 

(SDA).  An  applicant  who  is  a  member 

of  a  socially  disadvantaged  group  whose 

members  have  been  subjected  tc  racial, 

ethnic,  or  gender  prejudice  because  of 

their  identity  as  a  member  of  a  group, 

without  ragard  to  their  individual 

qualities.  For  entity  SDA  applicants,  the 

majority  interest  in  the  entity  must  be 

held  by  socially  disadvantaged 

individuals.  The  Agency  has  identified 

socially  disadvantaged  groups  as 

Women.  Blacks,  American  Indians, 

Alaskan  Nlatives,  Hispanics,  Asians,  and 

Pacific  Islanders. 

***** 
1 

■  18.  Amehd  §  1943.12  by  revising 
paragraphs  {a)(l),  (b)(4)(i),  and  the  first 
sentence  of  paragraphs  (a)(9)  and  (b)(ll) 
to  read  as  follows: 

§  1943.12     Farm  ownership  loan  eligibility 
requirements. 

«  •  •  *  * 

(a)  *  *  f 

(1)  Be  a  citizen  of  the  United  States, 
a  United  States  non-citizen  national,  or 
a  qualified  alien  under  applicable 
Federal  immigration  laws.  United  States 
non-citizen  nationals  and  qualified 


aliens  must  provide  the  appropriate 
documentation  as  to  their  immigration 
status  as  required  by  the  United  States 
Department  of  Homeland  Security, 
Bureau  of  Citizenship  and  Immigration 
Services. 
***** 

(9)  Not  be  delinquent  on  anv  non-tax 
Federal  debt  or  FSA  guaranteed 
debt.*    *    * 

(b)  *   *   * 
(4)  *    *    * 

(i)  For  an  entity  applicant,  the 
majority  interest  of  the  entity  must  be 
held  by  members  who  are  United  States 
citizens.  United  States  non-citizen 
nationals,  or  qualified  aliens  under 
applicable  Federal  immigration  laws. 
United  States  non-citizen  nationals  and 
qualified  aliens  must  provide  the 
appropriate  documentation  as  to  their 
permanent  immigration  status  as 
required  by  the  L'nited  States 
Department  of  Homeland  Security. 
Bureau  of  Citizer.ship  and  hnmigration 
Services. 
***** 

(11)  Not  be  delinquent  on  any  non-tax 
Federal  debt  or  FSA  guaranteed 
debt.*    *    * 

***** 

■  19.  Amend  §  1943.1 7  paragraph  (a)(2) 
by  removing  the  words  "and  nonfarm 
enterprise"  and  by  adding  paragraph  (c) 
to  read  as  follows: 

§1943.17     Loan  limitations. 

•  *  *  * 

(c)  The  purpose  of  the  loan  is  to 
finance  a  nonfarm  enterprise. 

■  20.  Amend  §  1943.34  by  revising  the 
section  title,  removing  paragraph  (c).  and 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  1 943.34    Requesting  title  service. 

(a)  Title  clearance  will  be  obtained  as 
provided  in  subpart  B  of  part  1927  of 
this  chapter,  when  required  by  the 
Agency. 

(b)  When  the  loan  is  approved,  the 
applicant  will  arrange  with  the  seller  to 
take  possession  of  the  land  that  is  being 
acquired. 

PART  1955— PROPERTY 
MANAGEMENT 

■  21.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  C— Disposal  of  Inventory 
Property 

■  22.  Amend  §  1955.103  by  revising  the 
definition  of  "Socially  disadvantaged 
applicant"  to  read  as  follows: 
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§1955.103     Definitions. 

***** 

Socially  disadvantaged  applicant    • 
iSDAj.  An  applicant  who  is  a  member 
of  a  socially  disadvantaged  group  whose 
members  have  been  subjected  to  racial, 
ethnic,  or  gender  prejudice  because  of 
their  identity  as  a  member  of  a  group, 
without  regard  to  their  individual 
qualities.  For  entity  SDA  applicants,  the 
majority  interest  in  the  entity  must  be 
held  by  socially  disadvantaged 
individuals.  The  Agency  has  identified 
socially  disadvantaged  groups  as 
VVom.en,  Blacks,  American  Indians, 
Alaskan  Natives.  Hispanics,  Asians,  and 
Pacific  Islanders. 


Dated:  October  27,  2003. 
I.B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Dated;  October  28,  2003. 

Thomas  C.  Dorr, 

Under  Secretary  for  Rural  Development. 

fFR  Doc  03-2758?)  Filed  10-31-03;  8:45  am] 

BILLING  CODE  341(M)5-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  71 
[Docket  No,  02-069-2] 

Interstate  Movement  of  Swine  Within  a 
Production  System:  Inspection  of 
Swine 

agency:  .Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  pertaining  to  the  interstate 
movement  of  swine  by  limiting  the 
requirement  for  mandatory  veterinary- 
inspections,  at  inter\'als  of  30  days  or 
less,  to  swine  that  are  or  will  be  in  the 
process  of  moving  interstate  within  a 
swine  production  system  and  to  the 
premises  on  which  such  swine  are 
housed.  With  this  change,  swine  that 
have  arrived  at  a  finishing  house  or 
other  final  destination  within  a  single 
swine  production  system  will  no  longer 
be  required  to  undergo  veterinan,' 
inspections  at  intervals  of  30  davs  or 
less.  In  order  to  ensure  that  finishing 
house  animals  will  still  undergo  regular 
health  monitoring,  swine  that  have 
completed  their  interstate  movement 
within  the  swine  production  system,  as 
well  as  the  premises  on  which  thev  are 
housed,  will  have  to  be  inspected  in 
accordance  with  State  regulations.  This 


rule  reduces  the  frequency  of  veterinary 
inspections  for  swine  that  have 
completed  their  interstate  movement 
within  a  single  swine  production  system 
without  diminishing  the  effectiveness  of 
our  swine-disease  monitoring  and 
surveillance  activities. 

EFFECTIVE  DATE:  November  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Adam  Grow.  Senior  Staff  Veterinarian, 
National  Center  for  Animal  Health 
Programs,  VS.  APHIS,  4700  River  Road 
Unit  43,  Riverdale.  MD  20737-1231; 
(301) 734-7708. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  subchapter  C  of 
chapter  I,  title  9,  Code  of  Federal 
Regulations,  govern  the  interstate 
movement  of  animals  and  animal 
products  to  prevent  the  dissemination  of 
livestock  and  poultry  diseases  in  the 
United  States.  Part  71  of  subchapter  C 
(referred  to  below  as  the  regulations) 
includes,  among  other  things, 
requirements  for  the  identification  and 
inspection  of  swine  being  moved 
interstate. 

On  May  23,  2003.  we  published  in  the 
Federal  Register  (68  FR  28167-28168. 
Docket  No.  02-069-1)  a  proposal  to 
amend  the  regulations  to  allow  for 
greater  flexibility  in  health  inspections 
of  swine  that  have  completed  their 
movement  within  a  swine  production 
system.  Specifically,  we  proposed  to 
amend  our  definition  of  swine 
production  health  plan  in  §  71.1  by 
limiting  the  requirement  for  mandatory 
veterinary  inspections,  at  intervals  of  30 
days  or  less,  to  swine  that  are  or  will  be 
in  the  process  of  moving  interstate 
within  a  swine  production  system  and 
to  the  premises  on  which  such  swine 
are  housed.  Under  our  proposed  rule, 
the  swine  production  health  plan  would 
have  to  provide  for  health  monitoring, 
including  inspection  by  the  swine 
production  system  accredited 
veterinarian(s),  of  all  swine  within  the 
system.  The  required  frequency  of 
inspections  would  vary  according  to  the 
nature  of  the  premises  and  the  swine 
that  populate  them.  Inspections  of 
premises  that  contain  swine  that  are  or 
will  be  in  the  process  of  moving 
interstate  within  the  swine  production 
system  and  of  all  swine  on  those 
premises  would  still  have  to  be 
conducted  by  the  accredited 
veterinarian(s)  at  intervals  of  no  greater 
than  30  days.  Inspections  of  premises 
containing  only  swine  that  have 
completed  their  interstate  movement 
within  a  single  swine  production  system 
and  of  all  swine  on  those  premises 


would  have  to  be  conducted  in 
accordance  with  State  regulations. 

The  proposed  rule  was  intended  to 
allow  for  greater  flexibility  in  health 
monitoring  within  a  swine  production 
system  without  diminishing  the 
effectiveness  of  our  swine-disease 
monitoring  and  surveillance  activities. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  Julv  22, 
2003,  We  received  three  comments  by 
that  date.  They  were  from  a  veterinary 
association  and  pork  producers" 
associations.  All  three  commenters 
favored  the  proposed  rule. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule,  without 
change. 

Miscellaneous 

While  we  are  adopting  the  proposed 
rule  as  a  final  rule  without  change,  we 
are  making  three  minor  editorial 
changes  to  the  regulations  in  part  71  in 
this  final  rule.  First,  in  §  71.3(c),  we  are 
correcting  an  outdated  reference  to 
certain  provisions  of  the  tuberculosis 
regulations  in  part  77.  Those  provisions 
had  been  contained  in  §  77,5.  but  in  a 
final  rule  published  in  the  Federal 
Register  on  October  23,  2000  (65  FR 
63502-63533.  Docket  No,  99-038-5). 
were  moved  to  §  77.17.  The  reference  in 
§  71.3(c)  to  those  provisions  should 
have  been  updated  at  that  time,  but  was 
not:  we  are  correcting  that  oversight  in 
this  final  rule.  The  other  two  changes 
we  are  making  simply  correct  the 
numbering  of  footnotes  found  in 
§§71.18  and  71.20. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register, 

This  rule  limits  the  requirement  for 
mandatory  veterinary  inspections,  at 
intervals  of  30  days  or  less,  to  swine  that 
are  or  will  be  in  the  process  of  moving 
interstate  within  a  swine  production 
system  and  to  the  premises  on  which 
such  swine  are  housed.  By  reducing  the 
frequency  of  required  veterinaiA' 
inspections  for  swine  that  have 
completed  their  interstate  movement 
within  a  single  swine  production 
system,  this  final  rule  eases  the  burden 
on  swine  producers,  particularly  those 
involved  in  the  operation  of  swine 
finishing  houses  or  other  final  receiving 
destinations  in  swine  production 
systems.  Therefore,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  made  effective  upon 
publication  in  the  Federal  Register, 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  b»H>n  reviewed  under 
Lxocutive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purpose.s  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  bv 
the  Office  of  Manas^ement  and  Budget. 

This  final  rule  removes  a  requirement 
in  §  71.1  for  \eterinarv  inspections,  at 
intervals  no  greater  than  30  days,  of 
swine  that  have  already  completed  their 
interstate  movement  within  a  swine 
production  system. 

The  entities  likely  to  be  affected  by 
this  final  rule  are  swine  owners  and 
swme  finishing  houses  or  other  final 
receiving  destinations  in  swine 
production  svstems.  Data  from  the  1997 
Census  of  Agriculture  suggest  that 
approximately  109.7.54  swine  farms  may 
be  affected,  and  that  98  percent  of  these 
swine  farms  can  be  classified  as  sihall 
entities  under  the  Small  Business 
Administration  criterion  of  S750.000  or 
less  in  revenue  per  vear. ' 

The  overall  economic  impact  of  this 
rule  is  likely  to  be  positive  but  small. 
Swine  operations  will  be  able  to  forgo 
certain  costs  of  mspections  at  the 
finishing  houses  or  other  final  receiving 
premises  in  the  swine  production 
system.  The  annual  savings  that  may  be 
realized  by  each  swine  operation  are 
difficult  to  estimate  because  many  of  the 
accredited  veterinarians  who  perform 
the  inspections  are  held  under  a  retainer 
and  perform  other  services  for  the  swine 
operation.  However,  this  rulemaking 
will  allow  the  time  and  resources  of  the 
accredited  veterinarian  to  be  redirected 
to  other  issues  at  the  finishing  houses  or 
other  receiving  premises,  like  caring  for 
sick  animals,  thereby  benefitting  swine 
owners. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No,  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  review^ed 
under  Execufive  Order  12988.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 


■  1997  Census  of  Agriculture,  Hogs  and  Pigs 
Inventon'  lhttp://v\-ww. nass.usda.gov). 


that  are  in  iconflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requiremeats  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

et  seq.). 

List  of  Sul^ects  in  9  CFR  71 

Animal  diseases,  Livestock.  Poultry' 
and  poultr)'  products.  Quarantine, 
Reporting  and  recordkeeping 
requiremeots.  Transportation. 

■  Accordiagly,  we  are  amending  9  CFR 
part  71  as  jollows: 

PART  71— GENERAL  PROVISIONS 

■  1.  The  authority  citation  for  part  71 
continues  |o  read  as  follows: 

Authority;  7  U.S.C,  8301-8317;  7  CFR  2,22, 
2.80.  and  371,4, 

■  2,  In  §  71tl.  in  the  definition  of  swine 
productiori  health  plan,  in  the  second 
paragraph,  the  first  sentence  is  removed 
and  four  n$w  sentences  are  added  in  its 
place  to  reid  as  follows: 

§71.1     Definitions. 

***** 

Swine  paoduction  health  plan.  *   *   * 
The  plan  must  i  Jentif}'  all  premises  that 
are  part  of  ^he  swine  production  system 
and  that  reteive  or  send  swine  in 
interstate  cpmmerce  and  must  provide 
for  health  iionitoring  of  all  swine 
within  the  system.  Such  health 
monitoring  must  include  inspections  bv 
the  swine  production  system  accredited 
veterinaria^(s).  Inspections  of  all 
identified  )remises  that  contain  swine 
that  are-or  .vill  be  in  the  process  of 
moving  intsrstate  within  the  swine 
production  system  and  of  all  swine  on 
those  preir  ises  must  be  conducted  by 
the  accredi  ted  veterinarian(s)  at 
intervals  o  no  greater  than  30  days. 
Inspection  I  of  all  identified  receiving 
premises  tl  at  contain  only  swine  that 
have  comp  eted  their  interstate 
movement  within  a  single  swine 
production  system  and  of  all  swine  on 
those  prenc  ises  must  be  conducted  in 
accordancf  with  State  regulations. 


§71.3    [Amended] 

■  3.  In  §  71.3.  paragraph  (c)(3),  the 
citation  "§;77,5"  is  removed  and  the 
citation  "§^7.17"  is  added  in  its  place. 


§71.18    [Amended] 

■  4,  In  §  71 ,18.  paragraph  fa)(5), 
redesignate  footnote  2  as  footnote  6. 

§  71 .20    [Amended] 

■  5,  In  §  71,20,  paragraph  (a),  redesignate 
footnote  6  as  footnote  7. 

Done  in  Washington.  DC.  this  28th  dav  of 
October.  2003. 
Kevin  Shea. 

Acting  Administrntor.  Animal  and  Plant 

Health  Inspection  Sen'ice. 

[FR  Doc,  0.3-27540  Filed  10-31-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No.  02-041-2] 

Veterinary  Services  User  Fees:  Fee  for 
Use  of  Animal  Ramp  at  Miami 
International  Airport 

AGENCY:  .-\nimal  and  Plant  Health 
Insppction  Service.  USDA, 
ACTION:  Final  rule, 

SUMMARY:  We  are  amending  the 
regulations  to  establish  a  user  fee  for  a 
Government-owned  ramp  at  Miami 
International  Airport  used  to  move 
animals  off  of  and  onto  airplanes.  Prior 
to  the  establishment  of  this  user  fee,  we 
were  able  to  recover  the  cost  of  labor  in 
supervising  and  assisting  importers  and 
exporters  in  the  ramp's  use  through 
existing  user  fees,  but  we  had  to  absorb 
all  other  costs  associated  with  the  ramp. 
The  new  user  fee  will  ensure  that  we 
recover  costs  incurred  by  the  ramp's 
purchase  and  use  and  will  shift  the  cost 
of  the  ramp  to  those  who  receive 
benefits  from  its  use, 
EFFECTIVE  DATE:  December  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Services, 
contact  Ms.  Inez  Hockadav,  Director. 
Management  Support  Staff.  VS.  APHIS. 
4700  River  Road  Unit  44.  Riverdale.  MD 
20737-1231. (301)  734-7517. 

For  information  concerning  rate 
development  of  the  user  fee.  contact 
Mrs,  Kris  Caraher.  Accountant.  User 
Fees  Section.  Financial  Management 
Division.  APHIS,  4700  River  Road  Unit 
54,  Riverdale,  MD  20737-1232,  (301) 
734-8351. 

SUPPLEMENTARY  INFORMATION: 

Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
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for  the  costs  of  providing  veterinar\' 
diagnostic  services  and  import-  and 
fixport-related  services  for  live  animals 
and  birds  and  anmial  products  are 
contained  in  9  CFR  part  130  (referred  to 
below  as  the  regulations).  APHIS 
receives  no  directly  appropriated  funds 
to  provide  these  services;  our  ability  to 
provide  them  depends  on  user  fees. 

On  May  12.  2003,  we  published  in  the 
Federal  Register  (68  PR  25308-25310. 
Docket  No   02-041-1)  a  proposal  to 
amend  the  regulations  by  establishing  a 
user  fee  for  a  Government-owned  ramp 
at  Miami  Internationa!  Airport  used  to 
move  animals  off  of  and  onto  airplanes. 
We  solicited  comments  concerning  our 
proposal  for  60  days  ending  July  11, 
2003.  We  received  one  comment  bv  that 
date,  from  a  private  citizen.  This 
commenter  supported  the  proposed  user 
fee  but  requested  that  funds  collected 
from  the  proposed  user  fee  be  used  to 
construct  a  quarantine  station. 

User  fees  are  intended  to  reimburse 
.^PHIS  for  the  costs  of  providing  the 
specific  services  for  which  they  are 
charged.  Using  the  fee  for  the  use  of  the 
animal  ramp  at  Miami  International 
Airport  for  any  purpose  other  than 
reimbursing  APHIS  for  the  cost  of  the 
operation  of  that  animal  ramp  would 
th'^refore  be  inappropriate.  VVe  are 
making  no  changes  in  response  to  this 
comment. 

Note:  In  the  proposed  rule  that  preceded 
this  action,  we  proposed  to  add  the 
paragraph  detailing  the  new  animal  ramp 
user  fee  to  §  no,8,  "User  fees  for  other 
services."  We  have  determined  that  the  new 
fee  would  be  more  appropriately  placed  in 
§  130.2,  which  contains  fees  for  certain 
animals  and  birds  quarantined  in  APHIS- 
owned  or  -operated  quarantine  facilities.  For 
this  reason,  in  this  final  rule,  we  are  adding 
the  user  fee  for  the  animal  ramp  at  Miami 
International  Airport  to  §  130.2  as  a  new 
paragraph  (d)  and  changing  the  heading  of 
that  section  to  read  "User  fees  for  individual 
animals  and  certain  birds  quarantined  in 
APHIS-owned  or  -operated  quarantine 
facilities,  including  APHIS  Animal  Import 
Centers;  and  fee  for  use  of  animal  ramp." 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  change  discussed  above. 

Executive  Order  12866  and  Regulator\ 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  final  rule  establishes  a  user  fee 
of  $151  for  the  animal  ramp  APHIS 
operates  at  Miami  International  Airport. 


Though  the  fee  is  $151  per  use 
regardless  of  the  number  of  animals 
being  moved  across  the  ramp,  in  the 
past  clients  have  moved,  on  average, 
approximately  50  animals  per  ramp  use. 
Thus  the  average  cost  per  animal  for  use 
of  the  ramp  will  be  approximately  S3. 
This  is  a  negligible  fee  compared  to  the 
market  value  of  the  breeding  animals 
and  other  upper-end  livestock  that  are 
transported  by  air  and  that  mav  be 
moved  using  the  ramp.  For  example,  the 
average  import/export  price  per  head  of 
purebred  cattle  in  2001  was  $1,186, 
while  the  price  of  purebred  horses  was 
$9,653.  Our  customers,  usually  brokers, 
are  likely  to  pass  this  fee  on  to  their 
clients. 

This  new  user  fee  is  also  similar  to  the 
fees  charged  for  the  use  of  similar  ramps 
elsewhere.  For  example.  O'Hare 
International  Airport  in  Chicago  charges 
approximately  $150  for  use  of  its  ramp, 
while  one  private  horse-transporting 
entity  charges  approximately  $800  for 
the  use  of  the  ramp  it  owns. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  The  Small  Business 
Administration  (SBA)  has  published 
criteria  for  determining  which  economic 
entities  meet  the  definition  of  a  small 
business.  The  entities  affected  by  this 
new  user  fee  are  most  likely  to  be 
brokers  and  livestock  owners  importing 
or  exporting  animals.  The  SBA 
considers  an  entity  engaged  in 
importing  and  exporting  live  animals, 
poultry,  and  birds  to  be  small  if  its  total 
sales  are  less  than  $5  million  aimually. 
The  total  revenue  of  livestock  brokers 
who  transport  animals  tfuough  Miami 
International  Airport  is  not  available, 
but  we  expect  that  a  majority  of  these 
brokers  can  be  classified  as  small 
entities.  While  the  majority  of  entities 
affected  by  the  new  user  fee  may  be 
small,  this  final  rule  is  not  expected  to 
have  a  significant  impact  on  them,  due 
to  the  fact  that  the  average  Tee  per 
animal  is  quite  small  in  comparison  to 
the  value  of  the  livestock  being 
transported. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Ser\ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  i:^() 

Animals,  Birds,  Diagnostic  reagents, 
Exports,  Imports,  Poultn-  and  poultr\' 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements,  Tests. 

■  Accordingly,  we  are  amending  9  CFR 
part  130  as  follows: 

PART  130— USER  FEES 

■  1.  The  authority  citation  for  part  130 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  3701.  3716,  3717,  3719,  and  3720A;  7 
CFR  2.22.  2.80,  and  371.4. 

■  2.  Section  130.2  is  amended  as  follows; 

■  a.  By  revising  the  section  heading  to 
read  as  set  forth  below. 

■  b.  By  adding  a  new  paragraph  (d)  to 

read  as  set  forth  below 

§  130-2     User  tees  tor  individual  animals 
and  certain  birds  quarantined  in  APHIS- 
owned  or  -operated  quarantine  facilities 
including  APHIS  Animai  Import  Centers 
and  fee  for  use  of  animai  ramp 


(d)  Animal  ramp.  The  user  fee  for  the 
transport  ramp  used  to  move  animals  on 
or  off  aircraft  at  i\PHISs  Animal 
Import/Export  and  Plant  Inspection 
Station  at  Miami  International  Airport  is 
Si  51  per  use.  For  labor  services 
associated  with  the  ramp,  the  hourly 
user  fees  in  §  130.30  will  apply. 

Done  in  Washington,  DC,  this  28th  day  of 
October,  2003. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  03-27539  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  319  and  381 
[Docket  No.  01-032N] 

Approving  Ingredients  Used  in  the 
Production  of  Meat  and  Poultry 
Products:  Use  of  Any  Safe  and 
Suitable  Binder  or  Antimicrobial  Agent 
in  Meat  and  Poultry  Products  With 
Standards  of  Identity  or  Composition 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Affirmation  of  effective  date  for 
direct  final  rule. 

SUMMARY:  On  April  29.  2003.  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  direct  final  rule  "Approving 
Ingredients  Used  in  the  Production  of 
Meat  and  Poultr\-  Products:  Use  of  Any 
Safe  and  Suitable  Binder  or 
Antimicrobial  Agent  in  Meat  and 
Poultry  Products  with  Standards  of 
Identitv  or  Composition"  in  the  Federal 
Register  This  direct  final  rule  amended 
the  Federal  meat  and  poultrv  products 
inspection  regulations  to  permit  the  use 
of  any  safe  and  suitable  binder  or 
antimicrobial  agent  in  the  production  of 
meat  and  poultry'  products  that  are 
subject  to  a  standard  of  identity  or 
composition  that  provides  for  the  use  of 
such  ingredients. 

EFFECTIVE  DATE:  June  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Post.  Dir^t  tor.  Labeling  and 
Consumer  Protee  tinn  Staff.  Office  of 
Policy  and  Program  Development.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  nf  Agriculture.  Washington, 
DC  20250-3700.(202)  205-0279. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  published  a  direct  final  rule, 
"Approving  Ingredients  Used  in  the 
Production  of  Meat  and  Poultr\' 
Products:  Use  of  Any  Safe  and  Suitable 
Binder  or  Antimicrobial  Agent  in  Meat 
and  Poultry  Products  with  Standards  of 
Identity  or  Composition"  (68  FR  22576, 
4/29/03)  This  direct  final  rule  amended 
the  Federal  meat  and  poultn,'  products 
inspection  regulations  by  permitting  the 
use  of  any  safe  and  suitable  binder  or 
antimicrobial  agent  in  the  production  of 
meat  and  poultry  products  that  are 
subject  to  a  standard  of  identity  or 
composition  that  provides  for  the  use  of 
such  ingredients  The  use  of  these 
ingredients  must  be  consistent  with  anv 
limitations  or  conditions  of  use 
prescribed  in  applicable  FSIS  or  Food 
and  Drug  Administration  (FDA) 


regulations.  On  December  23.  1999. 
FSIS  published  in  the  Federal  Register. 
a  final  rule  entitled.  "Food  Ingredients 
and  Sources  of  Radiation  Listed  or 
Approved  for  Use  in  the  Production  of 
Meat  and  Poultr>'  Products."  The  final 
mle  provided  a  comprehensive 
background  regarding  the  status  of  food 
ingredients  and  sources  of  radiation 
currently  listed  in  titles  9  and  21  of  the 
CFR,  and  explained  the  process  by 
which  FDA  and  FSIS  would  be  working 
together  regarding  future  requests  for 
approvals  of  ingredients  to  be  used  in 
meat  and  poultry  products,  which  are 
under  USDA  jurisdiction. 

After  publishing  that  rule,  the  two 
agencies  entered  into  a  memorandum  of 
understanding  that  outlines  the 
responsibilities  of  each  Agency  during 
the  joint  review  of  new  ingredients  or 
new  uses  of  previously  approved 
ingredients.  Under  the  Federal  Food. 
Drug  and  Cosmetic  Act  (FFDCA),  FDA 
has  the  responsibility  for  determining 
the  safety  of  ingredients.  FSIS  has 
authority  under  the  Federal  Meat 
Inspection  Act  (FMLA)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  to 
determine  whether  new  ingredients,  or 
new  uses  of  previously  approved 
ingredients,  are  suitable  for  their 
intended  use  in  meat  and  poultry 
products. 

FSIS  received  no  comments  in 
response  to  the  direct  final  rule 
published  on  April  29,  2003.  Therefore, 
the  amendments  to  the  regulations  will 
be  effective  on  June  30,  2003, 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  bttp:// 
\\-ww.fsis.vsda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 


to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  {202}  720-9113.  To  be  added  to  the 
free  e-mail  subscription  serx'ice 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://\\-w^.f  sis.usda.gov/oa/update/ 
update. htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC.  on  October  29, 
2003. 

Garry  L.  McKee, 

Administrator. 

[FR  Doc.  03-27591  Filed  10-31-03;  8:45  am] 

BILLING  CODE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE^O-AD:  Amendment 
39-13357;  AD  2003-22-09] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4074,  PW4074D,  PW4077, 
PW4077D,  PW4084,  PW4084D. 
PW4090,  PW4090D,  PW4090-3,  and 
PW4098  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Pratt  & 
Whitney  PVV4074.  P\V4074D.  P\V4077. 
PVV4077D.  PW4084.  PVV4084D. 
PVV4090.  PW4090D.  PVV4090-3.  and 
PVV4098  turbofan  engines.  This  AD 
requires  borescope  inspection  of  the  No. 
3  bearing  weep  tube,  on  engines  with 
high  oil  consumption  that 
troubleshooting  procedures  fail  to 
determine  the  source  of  oil  loss.  This 
AD  also  requires  for  all  engines,  initial 
and  repetitive  visual  inspections  of  the 
turbine  exhaust  case  (TEC)  in  the 
vicinity  of  the  No  3  bearing  oil  vent  tube 
for  evidence  of  oil  w-etting  or  staining. 
If  the  vent  tube  borescope  inspection  is 
unsuccessful  due  to  tube  blockage,  this 
AD  also  requires  borescope  inspections 
of  the  high  pressure  turbine  (HPT) 
assembly  for  oil  wetting  or  staining. 
This  AD  also  requires  removal  of  the 
HPT  assembly  and  replacement  of  anv 
heat  distressed  HPT  assembly  hardware 
if  oil  w-etting  or  staining  is  found.  This 
AD  is  prompted  by  reports  of  engine 
HPT  assembly  hardware  being  damaged 
as  a  result  of  thermal  distress  from  oil 


Federal  Register 'Vol,  68,  N'o.  212 'Monday,  November  3,  2003 'Ru 


es  an<i  ReguIation.s 


62229 


igniting  after  leaking  from  the  No.  3 
bearing  compartment.  We  are  issuing 
tfiis  AD  to  prevent  thermal  distressed 
HPT  assembly  hardware  from  remaining 
in  service,  which  could  result  in  a 
cracked  HPT  stage  1  disk  or  HPT  stage 
1-2  air  seal  and  an  uncontained  engine 
failure, 

DATES:  Effective  December  3,  2003.  The 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  3,  2003, 

We  must  receive  any  comments  on 
this  AD  by  January  2.  2004. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No,  2003-NE- 
40-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-,5299, 

•  Bv  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment<Qif aa.gov. 

You  can  get  the  service  information 
referenced  in  this  AD  from  Pratt  & 
Whitney.  400  Main  St,.  East  Hartford. 
CT  06108:  telephone  (860)  565-7700; 
fax  (860)  565-1605. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA.  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park. 
Burlington,  MA,  You  may  examine  the 
ser\'ice  information,  by  appointment,  at 
the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW,,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Lardie,  Aemspace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New- 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7189: 
fax  (7811  238-7iqq. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  aware  ot  sevpii  reports  of  Pratt  & 
Whitnev  P\V4()-4   P\V4074D,  PW4X)77, 
PW4077D,  PW4084.  PW4084D, 
PW4090,  PU'4090D.  PW4090-3.  and 
PW4098  turbofan  engmes  with  HPT 
thermal  distress  caused  bv  ignition  of 
oil  in  cavities  of  the  HPT  assembly.  This 
oil  ignition  was  the  result  of  oil  leaking 
from  the  No.  3  bearing  compartment. 
Five  of  those  engines  were  approaching 
or  exceeded  high  oil  consumption 
limits.  Four  of  the  engines  had  distress 
resulting  in  significant  damage  to  the 
HPT  assembly.  Over  time,  the  increased 
temperatures  from  oil  ignition  can  cause 
cracking  of  the  HPT  stage  1  disk  anti- 


rotation  lugs  and  HPT  stage  1-2  air  seal 
that  may  result  in  an  uncontained 
engine  failure.  The  root  cause  of  the  oil 
leakage  is  currently  unknown.  The 
manufacturer  suspects  the  following 
three  causes: 

•  Clogging  of  the  oil  passages  on  the 
No.  3  seal  plates. 

•  Wear  on  the  anti-rotation  slots  on 
the  No.  3  carbon  seal  carriers. 

•  Loose  stack  of  the  No.  3  bearing  . 
compartment. 

Relevant  Service  Information  , 

We  have  reviewed  and  approved  the 
technical  contents  of  Pratt  &  Whitney 
Alert  Service  Bulletin  (ASB)  No.  PW4G- 
112-A72-257,  Revision  1,  dated  August 
22,  2003,  that  describes  procedures  for: 

•  Borescope  inspection  of  the  No,  3 
bearing  weep  tube,  on  engines  with  high 
oil  consumption  that  troubleshooting 
procedures  fail  to  determine  the  source 
of  oil  loss. 

•  For  all  engines,  initial  and 
repetitive  visual  inspections  of  the  TEC. 
in  the  vicinity  of  the  No.  3  bearing  oil 
vent  tube  assembly  and  borescope 
inspections  of  the  No.  3  bearing  oil  vent 
tube  assembly,  for  evidence  of  oil 
wetting  or  staining, 

•  Borescope  inspection  of  the  HPT 
assembly  for  evidence  of  oil  wetting  or 
staining  if  the  borescope  inspection  of 
the  No.  3  bearing  oil  vent  tube  assembly 
is  unsuccessful  due  to  blockage. 

•  Removal-of  the  engine  if  oil  wetting 
or  staining  is  found. 

Differences  Between  This  .\D  and  the 
Service  Information 

Although  ASB  No.  PW4G-112-A72- 
257,  Revision  1,  dated  August  22,  2003. 
requires  removal  of  the  engine  from 
service  if  oil  wetting  or  staining  is 
found,  this  AD  requires  removal  of  the 
HPT  assembly  and  replacement  of  any 
heat  distressed  HPT  assembly  hardware 
if  oil  wetting  or  staining  is  found. 

F.\A's  Determination  and  Requirements 
of  This  .\D 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  Pratt  &  Whitnev  PW4074. 
PW4074D,  PW4077.  PW4077D. 
PW4084,  PW4084D,  PW4090, 
PW4090D,  PW4090-3,  and  PW4098 
turbofan  engines  of  the  same  type 
design.  We  are  issuing  this  AD  to 
prevent  thermal  distressed  HPT 
assembly  hardware  to  remain  in  service, 
which  could  result  in  a  cracked  HPT 
stage  1  disk  or  HPT  stage  1-2  air  seal 
and  an  uncontained  engine  failure.  This 
AD  requires: 

•  Borescope  inspection  of  the  No.  3 
bearing  weep  tube  on  engines  with  high 
oil  consumption  that  troubleshooting 


procedures  fail  to  determine  the  source 
of  oil  loss. 

•  For  all  engines,  initial  and 
repetitive  visual  inspections  of  the  TEC. 
in  the  vicinity  of  the  No.  3  bearing  oil 
vent  tube  assembly  and  borescope 
inspections  of  the  No.  3  bearing  oil  vent 
tube  assembly,  for  evidence  of  oil 
wetting  or  staining. 

•  Borescope  inspections  of  the  HPT 
assembly  for  oil  wetting  or  staining,  if 
the  vent  tube  borescope  inspection  is 
unsuccessful  due  to  tube  blockage, 

•  Removal  of  the  HPT  assembly  and 
replacement  of  any  heat  distressed  HPT 
assembly  hardware  if  oil  wetting  or 
staining  is  found. 

You  must  use  the  service  information 
described  previously  to  perform  the 
actions  required  bv  this  AD, 

FAAs  Determination  of  the  Effective 
Date 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  found  that  notice  and 
opportunity  for  public  comment  before 
issuing  this  AD  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Changes  to  14  C  FR  Part  >!^^— Kffei  1  on 
the  AD 

On  July  10.  2002.  we  issued  a  new- 
version  of  14  CFR  part  39  (67  FR  47998. 
July  22,  2002).  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Interim  Action 

These  actions  are  interim  actions  and 
we  may  take  further  rulemaking  actions 
in  the  future,  when  the  manufacturers 
investigation  is  completed. 

Comment.s  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
WTitten  relevant  data,  views,  or 
arguments  regarding  this  AD,  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-40-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
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you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  cimtact  and  place  the 
summar\'  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  wTiting  style  we 
currently  use  in  regulatorv'  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
n'^^■^v.f aa.gov /language  and  http:// 
www  plainlansuasponv 

Examining  the  AD  Docket 

\  ou  may  examine  the  AD  Docket 

(including  anv  comments  and  ser\'ice 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Fridav.  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Regulator\'  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify'  that  the  regulation: 

1.  Is  not  a  "significant  regulatorv 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  mav  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  'AD  Docket  No.  2003-NE-4{>- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U,S,C.  106(g),  40113,  44701. 

§39,13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-22-09    Pratt  &  Whitney:  Amendment 
39-1.3357.  Docket  No.  2003-NE-4O-AD. 

Effe<:tive  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  December  3,  2003, 

Affected  ADs 

(b)  None.^ 

Applicabilitv:  (c)  This  AD  applies  to  Pratt 
&  Whitney  PVV4074,  PW4074D,  PW4077, 
PVV4077D,  P\V4084,  PW4084D,  PW4090, 
PVV4090D,  PW4090-3,  and  PW4098  turbofan 
engines.  These  engines  are  installed  on,  but 
not  limited  to.  Boeing  777  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  reports  of 
engine  high  pressure  turbine  (HPT)  assembly 
hardware  being  damaged  as  a  result  of 
thermal  distress  from  oil  igniting  after 
leaking  from  the  No.  3  bearing  compartment. 
We  are  issuing  this  AD  to  prevent  thermal 
distressed  HPT  assembly  hardware  from 
remaining  la  service,  which  could  result  in 

a  cracked  HPT  stage  1  disk  and  HPT  stage  1- 
2  air  seal  arid  an  uncontained  engine  failure. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Credit  for  Previous  Inspections 

(f)  Inspections  performed  before  the 
effective  date  of  this  AD,  using  Pratt  & 
Whitney  Ajert  Service  Bulletin  (ASB)  No, 
PW4G-'ll2*-A72-257,  dated  June  30,  2003, 
may  be  counted  toward  satisfying  the  initial 
and  repetitive  inspection  requirements  of 
paragraphs  (g)  through  (k)  of  this  AD. 

Borescope  Inspection  of  Engines  With  High 
Oil  Consumption 

(g)  For  engines  with  high  oil  consumption 
that  troubleshooUng  procedures  fail  to 
determine  the  source  of  oil  loss,  borescope- 
inspect  No,  3  bearing  oil  vent  tube  assembly 
and  or  HPT  assembly  within  100  cycles-in- 
service  (CIS)  of  the  high  oil  consumption 
event,  using  paragraphs  (g)(1)  through  (g)(2) 
of  this  AD.  Information  on  troubleshooting 
engines  with  high  oil  consumption  can  be 
found  in  Boeing  777  Fault  IsolaUon  Manual 
(FIM),  section  71-05.  Task  830,  dated  January 
5,  2003.  See  paragraph  (1)  of  this  AD  for  a 
definition  of  high  oil  consumption. 

(1)  Borestope-inspect  the  No.  3  bearing  oil 
vent  tube  assembly  for  evidence  of  oil 


wetting  or  staining.  Follow  Step  3, 
paragraphs  1.  through  l.A.(8)(a)  of 
Accomplishment  Instructions  of  Pratt  & 
Whimey  ASB  No.  PW4C;-112-A72-257, 
Revision  1.  dated  .August  22,  2003. 

(2)  If  the  No.  3  bearing  oil  vent  tube  is 
blocked  and  attempts  to  clear  it  are 
unsuccessful,  borescope-inspect  the  HPT 
assembly,  following  Step  4.  paragraphs  1. 
through  l.B(14)  of  .Accomplishment 
Instructions  of  , ASB  No  PVV4G-112-A72- 
257,  Revision  1.  dated  .August  22,  2003. 

(3)  Remove  the  HPT  assembly  within  100 
CIS  of  the  high  oil  consumption  event  if 
evidence  of  oil  wetting  or  staining  is  found 
in  the  No.  3  bearing  oil  vent  tube  or  on  the 
HPT  first  stage  disk. 

(4)  Replace  any  heat  distressed  HPT 
assembly  hardware  if  oil  wetting  or  staining 
is  found. 

Turbine  Exhaust  Case  (TEC)  Inspections  Of 
All  Engines 

(h)  Inspect  the  TEC  of  all  engines,  v«thin 
500  hours-in-service  (HIS)  after  the  effective 
date  of  this  AD  as  follows: 

(1)  Visually  inspect  the  TEC  in  the  vicinity 
of  the  No.  3  bearing  oil  vent  tube  assembly 
for  evidence  of  oil  wetting  or  staining,  using 
Figure  2  of  Pratt  &.  Whitney  ASB  No.  PW4G- 
112-A72-257.  Revision  1.  dated  .August  22, 
2003,  for  location  of  inspection. 

(2)  If  evidence  of  oil  wetting  or  staining  is 
found  at  the  TEC.  borescope-inspect  the  No, 
3  bearing  oil  vent  tube  assembly  within  100 
additional  CIS,  to  confirm  the  oil  is  from  the 
vent  tube.  Follow  Step  1.  paragraphs  l.B. 
through  l.D.(8)[a)  of  Accomplishment 
Instructions  of  Pratt  &  Whitnev  .ASB  No. 
PW4G-112-A72-257,  Revision  1,  dated 
August  22,  2003. 

(3)  If  the  No.  3  bearing  oil  vent  tube  is 
blocked  and  attempts  to  clear  it  are 
unsuccessful,  borescope-inspect  the  HPT 
assembly  following  Step  4.  paragraphs  1. 
through  l.B. (14)  of  .Accomplishment 
InsUuctions  of  .ASB  No.  PW4G-112-A72- 
257.  Revision  1.  dated  .August  22.  2003. 

(4)  Remove  the  HPT  assembly  within  100 
CIS  since  performing  the  visual  inspection  of 
the  TEC  specified  in  paragraph  (h)(1)  of  this 
AD,  if  evidence  of  oil  wetting  or  staining  is 
found  in  the  No.  3  bearing  oil  vent  tube  or 
found  on  the  HPT  first  stage  disk. 

(5)  Replace  any  heat  distressed  HPT 
assembly  hardware  if  oi!  wetting  or  staining 
is  found. 

Borescope  Inspections  of  All  Engines 

(i)  Borescope-inspect  the  No.  3  bearing  oil 
vent  tube  assembly  of  all  engines  at  or  before 
accumulating  600  CIS  or  2.000  HIS, 
whichever  occurs  first,  after  the  effective  date 
of  this  AD,  as  follows: 

(1)  Borescope-inspect  the  No.  3  bearing  oil 
vent  tube  assemhlv  for  evidence  of  oil 
wetting  or  staining.  Follow  Step  2, 
paragraphs  1.  through  l..A.(8)  of 
Accomplishment  Instructions  of  Pratt  & 
Whitney  ASB  No.  PVV4G-112-.A72-257, 
Revision  1,  dated  .August  22,  2003. 

(2)  If  the  No.  3  bearing  oil  vent  tube  is 
blocked  and  atter.^pts  to  clear  it  are 
unsuccessful,  borescope-inspect  the  HPT 
assembly  following  Step  4.  paragraphs  1. 
through  l.B. (14)  of  Accomplishment 
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Instructions  of  ASB  No.  PW4G-112-A72- 
257.  Revision  1,  dated  August  22.  2003. 

(3)  Remove  the  HPT  assembly  within  100 
CIS  since  performing  the  visual  inspection  of 
the  TEC  specified  in  paragraph  (h)(1)  of  this 
AD.  if  evidence  of  oil  wetting  or  staining  is 
found  in  the  No.  3  bearing  oil  vent  tube  or 
found  on  the  HPT  first  stage  disk. 

(4)  Replace  any  heat  distressed  HPT 
assembly  hardware  if  oil  wetting  or  staining 
is  found. 

Repetitive  Inspections  of  All  Engines 

(j)  Repeat  the  inspections  of  the  TEC  of  all 
engines  by  following  paragraphs  (h)(1) 
through  (h)(3)  of  this  AD,  at  intervals  not  to 
exceed  500  HIS  since  last  visual  check  of  the 
TEC.  and  disposition  the  engine  as  specified 
in  paragraphs  (h)(4)  through  (h)(5)  of  this  AD. 


(k)  Repeat  borescope  inspections  of  all 
engines  by  following  paragraphs  (i)(l) 
through  (i)(2)  of  this  AD.  at  intervals  not  to 
exceed  600  CIS  or  2,000  HIS  since  last 
borescope  inspection  of  the  No.  3  oil  vent 
tube,  and  disposition  the  engine  as  specified 
in  paragraphs  (i)(3)  through  (i)(4)  of  this  AD. 

ncfinition 

(1)  For  the  purposes  of  this  AD,  high  oil 
consumption  is  defined  as  an  engine 
consuming  more  than  0.5  quarts  of  oil  per 
hour,  as  provided  in  the  Boeing  777  FIM. 

Alternative  Methods  of  Compliance 

(m)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 

Table  1  .—Incorporation  by  Reference 


Alert  service  bulletin  No. 
PW4G-112-A72-257  


AD  if  requested  using  the  procedures  found 
in  14CFR39  19. 

.MatHnal  Im  or[i(irdtc(!  I)\  Krtcrence 

(n)  You  must  follow  Pratt  &  Whitnev  Alert 
Ser\'ice  Bulletin  specified  in  Table  1  to 
perform  the  inspections  required  by  this  AD. 
The  Director  of  the  Federal  Register  approved 
the  incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Vou  can  get  a  copv  from 
Pratt  &  VVhitnev,  400  Main  St..  East  Hartford, 
CT  06108;  telephone  (860)  565-7700;  fax 
(860)  565-1605.  You  may  review  copies  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC, 
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Related  Information 

(o)  Boeing  777  Fault  Isolation  Manual, 
section  71-05,  Task  830,  dated  January  5, 
2003,  pertains  to  high  oil  consumption 
troubleshooting  procedures  referred  to  in  this 
AD. 

Issued  in  Burlington,  Massachusetts,  on 
October  24.  2003. 
Peter  A.  White, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-27327  Filed  10-31-03;  8;45  am] 

BILLING  CODE  491l>-i3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-06-AD;  Amendment 
39-13356:  AD  2003-22-08] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-1 1  and  -1 1 F 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  -llF 


airplanes,  that  requires  a  one-time 
inspection  of  the  barrel  nut  holes  of  the 
upper  spai  caps  and  skin  panel  of  the 
horizontal  stabilizer  for  corrosion,  and 
follow-on  and  corrective  actions  if 
necessary.  This  action  is  necessary  to 
prevent  such  corrosion,  which  could 
result  in  structural  damage  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  December  8.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
8,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention;  Data  and 
Service  Management,  Dept.  Cl-LSA 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW,  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224:  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  .A 
proposal  to  amena  part  39  ol  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and -1  IF 
airplanes  was  published  in  the  Federal 
Register  on  May  29,  2003  (68  FR  32001). 
That  action  proposed  to  require  a  one- 
time inspection  of  the  barrel  nut  holes 
of  the  upper  spar  caps  and  skin  panel 
of  the  horizontal  stabilizer  for  corrosion, 
and  follow-on  and  corrective  actions  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  ref:pived 

Request  To  Extend  Compliance  Time 

The  commenter  requests  that  the 
compliance  time  for  the  proposed  one- 
time inspection  be  extended  from  18 
months  to  36  months,  and  that  the 
proposed  .AD  be  revised  to  include  a 
new  revision  to  the  referenced  service 
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bulletin.  The  commenter  states  that  it 
has  inspected  u\er  10  percent  of  its 
tleet.  (luring  which  all  three  corrosion 
conditions  were  found.  Finding  these 
conditions  caused  the  commenter  to  do 
a  more  e.xtensive  inspection.  To 
accomplish  the  more  extensive 
inspection,  the  commenter  asserts  that  it 
takes  an  average  of  1.650  work  hours  per 
airplane,  and  approximately  5,000  work 
hours  for  earlier  manufactured 
airplanes.  In  light  of  the  more  extensive 
inspection,  the  commenter  states  that  a 
compliance  time  of  36  months  would  be 
more  realistic. 

In  addition,  the  commenter  states  that 
the  manufacturer  is  revising  Boeing 
Senice  Bulletin  MDll-55-023  (which 
was  referenced  as  the  appropriate 
source  of  service  information  for  the 
actions  specified  in  the  proposed  AD)  to 
incorporate  a  more  extensive  inspection 
dlong  with  an  extended  compliance 
time.  The  recommended  compliance 
time  for  the  more  extensive  inspection 
(Phase  ID  would  be  at  the  next 
scheduled  heavy  maintenance  check  or 
within  6  years  after  the  Phase  I 
inspection  (specified  in  the  proposed 
.\Di.  Therefore,  the  commenter  asserts 
that  the  proposed  AD  should  be  revised 
to  include  the  new  service  bulletin 
revision  for  accomplishment  of  the  more 
extensive  inspection. 

From  these  statements,  the  FAA  infers 
that  the  commenter  is  requesting  that 
the  proposed  AD  also  be  revised  to 
include  a  more  extensive  inspection  for 
which  th»\v  are  requesting  an  extended 
compliance  time.  We  do  not  agree  that 
the  18-nionth  compliance  time  should 
be  extended  or  that  a  more  extensive 
inspection  should  be  added  to  the 
proposed  AD  We  have  determined  that 
the  required  inspection  is  sufficient  to 
t'nsure  an  adequate  level  of  safety  for 
the  transport  fleet.  We  have  coordinated 
this  issue  with  the  manufacturer  and 
have  determined  that  the  18-month 
compliance  time  is  appropriate  for  the 
inspection  method  specified  in  this  final 
rule.  However,  we  mav  consider 
additional  rulemaking  to  mandate  a 
more  extensive  inspection  and 
compliance  time  once  the  manufacturer 
has  issued,  and  we  have  reviewed  and 
approved,  a  revision  of  the  service 
bulletin  incorporating  such  an 
inspection.  No  change  has  been  made  to 
this  final  rule  in  this  regard. 

We  note  that  the  commenter  has  been 
proactive  in  accomplishing  a  more 
thorough  inspection  than  was  specified 
in  the  proposed  AD.  Under  the 
provisions  of  paragraph  (b)  of  this  final 
rule,  we  may  consider  requests  for 
alternative  methods  of  compliance  or 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 


such  methods  or  adjustments  would 
provide  an  acceptable  level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/E£Fect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relatfls  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  tq  Labor  Rate  Estimate 

We  havfe  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  iji  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  191 
airplanes  of  the  affected  design  in  the 
worldwicje  fleet.  The  FAA  estimates  that 
66  airplaOes  of  U.S.  registry  will  be 
affected  b|y  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  S65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $25,740,  or 
S390  per  ^rplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requicements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  iidopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  r^resent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adoptpd  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gnvernment.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatorv  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  2b,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  i^umber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft,  Aviation 
safety.  Incorporation  bv  reference, 
Safetv. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  .Aviation  .Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39,13  is  amended  bv  adding 
the  following  new  airworthiness 
directive: 

2003-22-08     McDonnell  Douglas: 

Amendment  39-13356.  Docket  2002- 
NM-06-AD. 

Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
MDl  1-5.5-023,  dated  November  28.  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  i.s  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  barrel  nut  holes 
of  the  upper  spar  caps  and  skin  panel  of  the 
horizontal  stabilizer,  which  could  result  in 
structural  damage  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

One-Time  Inspection/ Follow-on  and 
Corrective  Actions 

(aj  Within  18  months  or  6.000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
is  later:  Do  a  one-time  detailed  inspection  of 
the  barrel  nut  holes  of  the  upper  spar  caps 
and  skin  panel  of  the  horizontal  stabilizer  for 
corrosion,  per  Boeing  Ser\'ice  Bulletin 
MDl  1-55-023.  including  Appendix  A,  dated 
November  28,  2001.  Before  further  flight,  do 
the  actions  required  bv  paragraph  (a)(1), 
(a)(2),  (a)(3),  or  (a)(4)  of  this  AD,  as 
applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  corrosion  is  found:  Clean,  seal, 
and  tape  the  barrel  nut  holes  per  Figure  4  of 
the  service  bulletin. 

(2)  If  corrosion  is  found  that  does  not 
exceed  the  limits  specified  in  Figure  2  of  the 
service  bulletin:  Remove  and  retain  the  barrel 
nuts  and  bolts,  remove  the  corrosion  of  the 
barrel  nut  hole,  seal  and  tape  the  holes  per 
Figure  4  of  the  service  bulletin,  and  reinstall 
the  barrel  nuts  and  bolts  per  Figure  2  of  the 
ser\-ice  bulletin. 

(3)  If  corrosion  is  found  that  does  not 
exceed  0.060  inch  on  the  barrel  nut  bottom: 
Remove  and  retain  the  barrel  nuts  and  bolts, 
remove  the  corrosion,  fabricate  and  install 
bushings,  seal  and  tape  the  holes  per  Figure 
4  of  the  service  bulletin,  and  reinstall  the 
barrel  nuts  and  bolts  per  Figure  2  of  the 
service  bulletin. 

(4)  If  corrosion  is  found  in  the  barrel  nut 
bearing  area,  and/or  corrosion  exceeds  the 
dimensional  limits  for  each  hole  specified  in 
Figure  2  of  service  bulletin:  Repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and- 2 1.1 99)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  Unless  otherwi.se  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  MDl  1-55-023, 
including  Appendix  A,  dated  November  28, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach.  California  90846. 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SVV,  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  N\V.,  suite  700,  Washington. 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
December  8,  2003. 

Issued  in  Renton.  Washington,  on  October 
24,  2003. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  03-27320  Filed  10-31-03;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2003-SW-1&-AD:  Amendment 
39-13359:  AD  2003-22-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B.  B1.  B2.  83.  BA, 
C.  D.  D1.  and  AS355E,  F,  F1,  F2,  and 
N  Helicopters 

agency:  Federal  Aviation 
.\ii ministration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  the  specified  Eurocopter  France 
(Eurocopter)  Model  AS350B,  Bl.  32,  B3, 


BA,  D,  and  AS355E  helicopters,  that 
currently  requires  removing  certain 
serial-numbered  main  servocontrols 
before  further  flight.  This  amendment 
contains  the  same  requirements  but  also 
requires  removing  certain  other  main 
and  tail  servocontrols  on  or  before  550 
hoiu-s  time-in-service  (TIS)  or  24 
months,  whichever  occurs  first.  Also, 
this  amendment  adds  the  Eurocopter 
Model  AS350C.  Dl,  and  AS355F.  Fl. 
F2,  and  N  helicopters  to  the 
applicability.  This  amendment  is 
prompted  by  the  discovery  of  a 
manufacturing  defect  in  another  set  of 
servocontrols.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  a  main  or  tail  servocontrol  in  the 
flight  control  system  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  December  8.  2003. 
R3R  FURTHER  INFORMAHON  CONTACT: 
Uday  Garddi,  Aviation  Safety  Engineer. 
FAA.  Rotorcraft  Directorate,  Regulations 
and  Guidance  Group.  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
December  21,  2001.  the  FAA  issued 
Emergency  AD  2001-26-53  (EAD).  That 
EAD  was  published  in  the  Federal 
Register  as  a  final  rule;  request  for 
comments  on  January  22,  2002,  Docket 
No.  20P1-SW-70-AD,  Amendment  39- 
12605  (67  FR  2804).  A  proposal  to 
amend  14  CFR  part  39  bv  superseding 
AD  2001-26-53  for  the  specified 
Eurocopter  model  helicopters  was 
published  in  the  Federal  Register  on 
July  16,  2003  (68  FR  41968).  The  action 
proposed  to  retain  the  requirements  in 
the  existing  AD  to  remove  certain  main 
servocontrols  before  further  flight.  The 
action  also  proposed  removing  certain 
main  and  tail  servocontrols  within  550 
hours  TIS  or  24  months,  whichever 
occurs  first,  and  adding  the  Eurocopter 
Model  AS350C.  Dl,  and  AS355F.  Fl, 
F2,  and  N  helicopters  to  the 
applicability. 

The  FAA  has  reviewed  Eurocopter 
Alert  Service  Bulletin  No.  01.00.48  for 
Model  AS355E,  F,  Fl,  F2,  and  N 
helicopters  and  No.  01.00.52  for  Model 
AS350B,  BA,  Bl,  B2.  B3.  BB.  and  D 
helicopters,  both  dated  May  16.  2002. 
which  advise  replacing  certain  main 
servocontrols,  before  further  flight,  and 
certain  other  main  and  tail  servocontrols 
within  550  hours  or  24  months. 

The  Direction  General  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority'  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS350B,  BB.  Bl,  B2, 
B3.  BA.  D.  and  AS355E,  F.  Fl.  F2.  and 
N  helicopters.  The  DGAC  advises  of  the 
discovery  of  a  manufacturing  fault  on  a 
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set  of  servocontrols.  The  DGAC 
clas-sified  the  Eurocopter  alert  service 
bulletins  as  mandatorv  and  issued  AD 
No.  20n3-099{A)  (for  Model  AS  350 
helicopters)  and  No.  2003-100{A)  (for 
Model  AS  355  helicopters),  both  dated 
March  5,  2003.  to  ensure  the  continued 
airworthiness  of  these  helicopters. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\' 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
I  nited  States. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  luly  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  wldch  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD, 

The  FAA  estimates  that  this  AD  will 
rtffect  627  helicopters  of  U,S.  registry 
and  will  take  approximately  '/-  work 
hour  to  identify  and  2  work  hours  to 
replace  each  servocontrol  per  helicopter 
at  an  average  labor  rate  of  S65  per  work 
hour.  Required  parts  will  cost 
approximately  S9200  per  helicopter. 
Based  on  these  figures,  we  estimate  the 
total  cost  impact  of  the  AD  on  U,S. 
operators  to  bo  55,154,130,  assuming 
t.tI  servocontrols  are  replaced. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286B;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulator^  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility^  Act.  A  final  evaluation  has 
been  prep^ed  for  this  action  and  is 
containedlin  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  ihe  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Samty, 

Adoption  of  the  .Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Feder^  Aviation  Administration 
amends  pirt  39  of  the  Federal  Aviation 
Regulatioiis  (14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39,13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12605  (67  FR 
2804,  January  22,  2002)  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-13359,  to  read  as 
follows: 

2003-22-H     Eurocopter  France: 

Amendrnent  39-13359.  Docket  No. 
2003-gVV-18-AD.  Supersedes  AD  2001- 
26-53.  lAmendment  39-12605,  Docket 
No.  2O01-S\V-7O-AD. 

Applicabilitv:  Model  AS350B.  Bl,  B2.  B3. 
BA.  C.  D.  Dj.  and  AS355E,  F,  Fl,  F2.  and  N 
helicopters^  certificated  in  any  categorv', 
except  thos^  helicopters  with  TRVV-SAMM 
main  and  ta|il  servocontrols  that  have  been 
reconditionfed  and  identified  by  the  letter 
"V"  engraved  on  the  identification  plate  on 
the  right-h^d  side  of  the  part  number  (P/N). 

Cowpliat^ce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  servocontrol  in  the 
flight  contril  system  and  subsequent  loss  of 
control  of  t^e  helicopter,  accomplish  the 
following: 

(a)  Befora  further  flight,  remove  each  main 
servoconU-a(l,  P/N  SC5083,  serial  number  (S/ 
N)  1500  through  1515,  and  P/N  SC5084,  S/ 
N  722  through  726. 

(b)  On  or  before  550  hours  time-in-service 
or  24  months,  whichever  occurs  first,  remove 
the  followiag  main  or  tail  servocontrols,  P/ 
N  and  S/N: 

(1)  P/N  SC5081-1.  with  S/N  78,  89,  227, 
240,  315.  362,  427,  451,  452,  492,  497.  498, 
506.  512,  532,  550,  556.  or  561. 

(2)  P/N  SC5082-1.  with  S/N  045,  180,  194, 
197,  254,0*264. 


(3)  P/N  SC5083.  with  S/N  01.  03.  05.  082, 
17,  21.  40.  43M,  65M.  77.  87.  103M.  106M, 
107.  109.  128.  129,  138.  139.  144,  148.  152. 
206.  207,  218.  221.  226,  235,  239,  240,  241, 
243,  254,  256.  269,  286.  287.  290,  291.  302, 
312,  321.  325,  327,  330.  331.  334.  338,  339, 
347M.  356M.  365.  371,  372,  378M,  380M, 
389,  412M.  418.  423,  428,  439,  484M,  503, 
505,  525,  526,  528.  529,  573M.  587,  594M, 
598,612,622.  1150  through  1155,  1157,  1159 
through  1169.  1180  through  J  199,  1207, 
1208,  1210  through  1259.  1269.  or  1291 
through  1499. 

(4)  P/N  SC5084.  with  S/N  013,  025.  31.  75, 
087,  87,  lOlM.  102.  105.  108.  136,  160,  162, 
165M,  203,  205.  205M.  209.  220.  225,  232M, 
239M,  267M.  271,  28aM.  292,  300,  320, 
364M,  458,  612.  627,  630,  632  through  634, 
636  lluough  652,  654,  656  through  660,  682 
through  721,  727  through  731,  or  733  through 
756, 

(5)  P/N  SC5071-1.  with  S/N  343  or  389, 

(6)  P/N  SC5072.  with  S/N  003,^35,  108, 
197,  216M,  253M,  339M,  347M,  432M  700 
through  724,  726  through  744.  763  through 
768,  783  through  789,  or  820  through  883. 

(c)  To  request  a  different  method  of    - 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotorcraft  Directorate.  FAA.  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  Thi.s  aniendment  becomes  effective  on 
December  8.  2003. 

Note:  The  subject  of  this  .-^D  is  addressed 
in  Direction  General  Dt>  LAviation  Civile, 
France,  AD  Nos.  2003-099(A)  and  2003- 
100(A),  both  dated  March  5,  2003, 

Issued  in  Fort  Worth,  Texas,  on  October  24, 
2003. 
David  A,  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Sen-ice. 

(FR  Doc,  03-27541  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30394:  Amdt,  No.  3081] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatorv  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
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occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  November 
3,  200,3.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3.  2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP:  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Piirc/jase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Fate.  Flight  Procedure 
Standards  Branch  ('aMCAFS-^20). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  Citv, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  9~  uf  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs),  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 


documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessan,'.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  critf^ria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
,  regulation  only  involves  an  established 


body  of  technical  regulations  for  wnich 
frequent  and  routine  amendments  are 
necessary  to  keep  ihem  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  October  24, 

200.3. 

James  J.  Ballough, 

Director.  Flight  Standards  Service. 

Adoption  nt  the  Ami  ndment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514.  44701, 
44719,44721^4722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

*  *  *  Effective  November  27.  2003 

Hattiesburg,  MS.  Hattiesburg/Bobby  L.  Chain 

Muni,  RNAV  (GPS)  RWY  13.  Grig 
Gallatin.  TN,  Sumner  County  Regional, 

RADAR-1,  Amdt4 
Memphis,  TN.  Memphis  Intl.  RNAV  (GPS)  Z 

RWY  36R,  Grig 
Memphis.  TN.  Memphis  Intl.  RNAV  (GPS) 

RUT  36R,  Grig.  CANCELLED 

•  *   *  Effective  December  25,  2003 

Greeley,  CO,  Greelev-Weld  County,  NDB 

RWY  09,  Amdt  lA,  CANCELLED 
Pocatello,  ID,  Pocatello  Regional,  VOR/DME 

OR  TACAN  RWY  21,  .\mdt  10 
Pocatello.  ID,  Pocatello  Regional,  VOR  OR 

TACAN  RWY  3.  Amdt  16 
Pocatello,  ID,  Pocatello  Regional,  NDB  RWY 

21,  Amdt  19 
Pocatello,  ID,  Pocatello  Regional,  ILS  OR 

LOC  RUT  21,  Amdt  26 
Pocatello.  ID,  Pocatello  Regional,  RNAV 

(GPS)  RWY  21.  Grig 


I 
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Pocatelln.  ID,  PocateMo  Regional,  RNAV 

(GPSIRV\T3,Orig 
Topeka.  KS.  Philip  Billard  Muni.  RNAV 

IGPSI  RVVT  IB.Orig 
Topeka.  KS.  Philip  Billard  Muni.  RNAV 

ICPS)  RVVY31.0rig 
Topeka.  KS.  Philip  Billard  Muni,  RNAV 

(GPS)  RWY  4.  Orig 
Topeka.  KS.  Philip  Billard  Muni,  RNAV 

(GPS)  RWY  36.  Orig 
Topeka.  KS.  Philip  Billard  Muni,  RNAV 

(GPS)  RWY  13.  Orig 
Topeka,  KS,  Philip  Billard  Muni.  RNAV 

(GPS)  RWY  22,  Orig 
Topeka,  KS.  Philip  Billard  Muni,  VOR  RWY 

22.  Amdt  21 
Topeka,  KS,  Philip  Billard  Muni.  VOR/DME 

RNAV  OR  GPS  RWY  18,  Amdt  7 

C.\NGELLED 
Topeka,  KS,  Philip  Billard  Muni.  GPS  RWY 

31,  Orig,  CANCELLED 
Topeka,  KS,  Philip  Billard  Muni,  GPS  RW\' 

13.  Orig.  CANCELLED 
Lexington.  KY.  Blue  Grass.  NDB  RWY  22, 

Ong 
Lexington.  KY,  Blue  Grass,  ILS  RWY  22, 

Amdt  19 
Hattiesburg,  MS.  Hattiesburg/Bobby  L.  Chain 

Mum.  VOR  RWY  13,  Amdt  11 
Altoona,  PA.  Altoona-Blair  County.  ILS  OR 

LOCRV\T21,  Amdte 
Price.  IT.  Carbon  County.  VOR/DME  RWY 

36.  Orig 
Price.  LT.  Carbon  County.  VOR  RWY  36. 

Amdt  2 
Price,  UT.  Carbon  County.  RNAV  (GPS)  RWY 

36.  Orig 
Price,  UT,  Carbon  County,  GPS  RWY  36, 

Orig-A,  CANCELLED  ' 
Tooele.  LIT,  Bolinder  Field-Tooele  Valley, 

RNAV  (GPS)  RWT  17,  Orig 
Tooele.  LT.  Bolinder  Field-Tooele  Valley, 

GPS  RWY  16.  Ong,  CANCELLED 
Richmond,  VA.  Richmond  Intl,  VOR  RWY  2, 

•\mdt  5B 
Richmond.  VA,  Richmond  Intl, VOR  RWY  16, 

.\mdt  27 
Richmond,  VA,  Richmond  Intl.  VOR  RV\'Y 

20.  Amdt  1 
Richmond.  VA.  Richmond  Intl,  VOR  RWY 

2.5.  Amdt  16 
Richmond.  VA.  Richmond  Intl,  VOR  RWY 

34,  Amdt  23 
Richmond.  VA,  Richmond  Intl,  ILS  RWY  2, 

.\mdt  1 
Richmond.  VA.  Richmond  Intl,  ILS  RWY  16. 

Amdt  8 
Richmond,  VA,  Richmond  Intl.  RNAV  (GPS) 

RWY  34.  Orig 
Richmond.  VA,  Richmond  Intl,  RNAV  (GPS) 

RWY  16,  Orig 
Richmond.  VA,  Richmond  Intl,  RNAV  (GPS) 

RWY  20.  Orig 
Richmond,  VA.  Richmond  Intl,  RNAV  (GPS) 

RWY  7,  Orig 
Richmond.  VA,  Richmond  Intl,  RNAV  (GPS) 

RWY  2,  Orig 
Richmond.  VA.  Richmond  Intl,  GPS  RWY  34 

Orig.  CANCELLED 
Richmond.  VA,  Richmond  Intl,  VOR/DME 

RNA\'  RWY  20.  Amdt  .5,  CANCELLED 
Richmond.  VA,  Richmond  Intl,  RNAV  (GPS) 

RWY  2,5.  Orig 
Mosinee.  Wl,  Central  Wisconsin,  VOR/DME 

RWY  35.  Amdt  8 

The  FAA  published  an  Amendment  in 
Docket  No,  30392,  Amdt  No.  3079  to  Part  97 


of  the  Federal  Aviation  Regulations  (Vol  68, 
FR  No.  204.  Page  60288;  dated  October  22, 
2003)  under  §  97.33  effective  30  October 
2003,  which  is  hereby  rescinded: 
De  Kalb,  IL,  De  Kalb  Taylor  Muni.  VOR/DME 

RWY  27,  Orig       _ 
De  Kalb,  a,  De  Kalb  Taylor  Muni,  VOR/DME 

OR  GPS  RWY  27,  Amdt  5,  CANCELLED 

The  FAA  published  an  Amendment  in 
Docket  Na  30392,  Amdt  No.  3079  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  68, 
FR  No.  204.  Page  60288;  dated  October  22. 
2003)  under  §  97.33  effective  30  October 
2003,  which  is  hereby  rescinded: 
Greencastle.  IN,  Putnam  County,  NDB  RWY 

18,  Amdt  1 

(FR  Doc.  03-27507  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4910-13-P 

j 

ENVIPONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[Kyi4S-20C339(a);  FRL-7582-6] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Permit  Provisions  for  Jefferson 
County,  KY 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  Jefferson  County,  Kentucky  portion 
of  the  Kentucky  State  Implementation 
Plan  (SIP)  which  amends  four 
regulations  of  the  Metro  Louisville  Air 
Pollution  Control  District  (MLAPCD), 
The  four  MLAPCD  regulations  being 
revised  are:  Regulation  1,08, 
"Administrative  Procedures," 
Regulation  2.05.  "Prevention  of 
Significant  Deterioration  of  Air 
Quality,"  Regulation  2.09,  "Causes  for 
Permit  Modification,  Revocation,  or 
Suspension,"  and  Regulation  2.17, 
"Federally  Enforceable  District  Origin 
Operating  Permits." 
DATES:  This  direct  final  rule  is  effective 
January'  2,  2004  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  December  3.  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Michele 
Notarianni.  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsvth  Street,  SW, 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 


delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  1.  B.l.  through  3.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni,  Air  Planning 
Branch.  Air.  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SVV., 
Atlanta,  Georgia  30303-8960.  Phone: 
(404)  562-9031.  E-mail: 
notarionni.michele@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  (^an  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  KY14.5-200339.  The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section.  Aii  Planning 
Branch.  Air.  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
Region  4.  61  Fors\-th  Street.  SW..' 
Atlanta,  Georgia  3030.3-8960.  EPA 
requests  that  if  at  all  possible,  vou 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Fridav,  9  to  3:30, 
excluding  federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours.  b\' 
appointment  at  the  State  and  Local  Air 
Agency.  Commonwealth  of  Kentucky. 
Division  for  Air  Quality.  803  Schenkei 
Lane,  Frankfort,  Kentucky  40601-1403. 
(502/573-3382),  Air  Pollution  Control 
District  of  Jefferson  County,  850  Barrett 
Avenue — Suite  200,  Louisville. 
Kentucky  40204.  (502/574-6000) 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at  http:/ 
/w'H'w. regulations. gov  where  vou  can 
find.  leview.  and  submit  comments  on 
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Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 

Government'^  legal  newspaper,  and  are 
oppn  for  comment. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material.  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B  How  and  to  Whom  Do  I  Submit 

Comments? 


You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identif\-  the  appropriate 
rulemaking  identification  number  bv 
includmg  the  text  "Public  comment  on 
proposed  rulemaking  KY145-200339" 
in  the  subject  line  on  the  first  page  of 
your  conunent.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  ■late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  bodv  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  vou  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification.  EPA  mav 
not  be  able  to  consider  vour  comment. 


i.  E-mail  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to: 
notarianni.michele@cpa.gov.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  KY145-200339'" 
in  the  subject  line.  EPA's  e-mail  svstem 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  ReguIation.gov.  'Your  use  of 
ReguIation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://ww\v.regulations.gov.  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  mav  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2.  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  anv  form  of  encr>'ption. 

2.  By  Mail.  Send  your  comments  to: 
Michele  Notarianni.  Air  Plaiming 
Branch.  Air,  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW. 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  KY145-200339" 
in  the  subject  line  on  the  first  page  of 
your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Michele 
Notarianni.  Regulators  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division  12th  floor,  U.S.  Environmental 
Protection  Agency  Region  4.  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303- 
8960.  Such  deliveries  are  only  accepted 
during  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9.00  to  3:30. 
excluding  federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 


You  may  claim  information  that  vou 
submit  to  EPA  as  CBI  by  marking'  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identif}'  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  vou 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  thp  person  idpntified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearlv  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  bv  EPA, 
identif\-  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  vou 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

II.  Today's  Action 

EPA  is  approving  a  revision  to  the 
lefferson  County  portion  of  the 
Kentucky  SIP,  submitted  by  the 
Commonwealth  of  Kentucky  on  March 
14.  2003.  which  amends  four  MLAPCD  • 
regulations  affecting  Jefferson  County, 
Kentucky.  Regulation  1.08, 
"Administrative  Procedures."  is 
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amended  to  include  all  of  the  current 
actions  for  which  a  public  hearing  could 
be  held  and  removes  and  resen'es 
Section  5.  "Noncompliance  Penalties," 
because  it  contains  outdated  language. 
Other  amendments  to  this  regulation 
include  general  wording,  structure,  and 
format  changes  to  be  consistent  with  the 
District's  current  regulations. 
Subsection  1.1.7  of  Regulation  1.08  was 
not  submitted  for  SIP  approval  because 
it  references  Regulation  2.12,  which  is 
not  part  of  the  approved  Kentuckv  SIP. 

Regulation  2.05,  "Prevention  of 
Significant  Deterioration  of  Air 
Quality,  '  is  updated  to  incorporate  by 
reference  the  current  EPA  Prevention  of 
Significant  Deterioration  regulation  (40 
CFR  52.21)  with  specific  changes 
identified.  Provisions  of  40  CFR  52.21 
that  do  not  apply  to  Jefferson  County, 
such  as  tribal  issues  and  Class  I  areas, 
are  not  incorporated  by  reference  into 
Regulation  2.05. 

Regulation  2.09,  "Causes  for  Permit 
Modification,  Revocation,  or 
Suspension."  is  amended  to  clearly 
identify  that  this  regulation  also  deals 
with  issues  of  permit  modification  and 
revocation  as  well  as  suspension, 
specifying  the  circumstances  under 
which  they  can  occur  and  provides  due 
process  for  the  revocation  of  all  permits. 

Regulation  2.17.  "Federallv 
Enforceable  District  Origin  Operating 
Permits."  specifies  that  permits  may  be 
'^revoked  by  the  Board  and  not  the 
District.  Also,  the  permit  revocation 
process  is  removed  from  Regulation  2.17 
and  added  to  Regulation  2.09. 

III.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  it  is 
consistent  with  the  requirements  of  the 
Clean  Air  Act  and  EPA  policy.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  Januar>-  2,  2004  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  December  3.  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  pepiod. 
Parties  interested  in  commenting  should 


do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  January  2, 
2004  and  no  further  action  will  be  taken 
on  tlie  proposed  rule.  Please  note  that  if 
we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may; adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rv.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  lavf  as  meeting  Federal 
requirei^ients  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  lavt.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  notihave  a  significant  economic 
impact  On  a  substantial  number  of  small 
entities  Under  the  Regulatory  Flexibilitv 
Act  (5  US.C.  601  et  seq.).  Because  this' 
rule  approves  pre-existing  requirements 
under  st&te  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  reqoired  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govemnlents.  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  ttibes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tlibes,  or  on  the  distribution  of 
power  atid  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order.  13175 
(65  FR  6i7249,"  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Ajr  Act.  This  rule  also  is  not 


subject  to  Execudve  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U,S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulator)' 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  ■major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b){  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [anuarv'  2,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 


Federal  Register 'Vol.  68.  \o,  212  -Mdndav,  November  3.  2003/Rules  and  Regulations  62239 


Intergovernmental  relations,  Lead, 
Nitrogen  dioxide,  Ozone.  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated   Ortciber  21.  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
m  Part  52  of  chapter  1.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52~[AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authorin':  42  U.S.C  7401  et  seq. 
Subpart  S — Kentucky 

■  2.  Section  52.920,  the  Jefferson  County 
Regulations  table  in  paragraph  (c)  is 
amended  by  revising  the  entries  for 


"1.08."  -2.05,"  "2.09.  ■  and  "2.17"  to 
read  as  follows: 

§52.920    laentification  of  plan. 
***** 

(c)   *    *    *' 


EPA- APPROVED  Jefferson  County  Regulations  for  Kentucky 


Reg 


Title/subject 


EPA  ap-  District 

proval         Federal  Register  notice       effective 
date  date 


Reg  1 


General  Provisions 


1.08 


Administrative  Procedures  ii/3/03    [Insert  citation  of  publi-  6/19/02 

cation]. 


Reg  2 


Permit  Requirenients 


2  05 


Prevention  of  Significant  Deterioration  of  Air  Quality  1 1/3/03    (Lnsert  citation  of  publi- 
cation). 


6/19/02 


^  °^ Causes  for  Perniit  Modification.  Revocation,  or  Suspension 1 1/3/03    (insert  citation  of  publi- 
cation]. 


6/19/02 


2^^ Federally  Enforceable  District  Origin  Operating  Permits  1 1/3/03    [Insert  citation  of  publi- 

cation). 


6/19/02 


|FR  Doc.  03-27551  Filed  10-31-03;  8:45  am] 

BILLING  CODE  6560  5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[AZ  115-00588:  FRL-7573-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  approving  the 
maintenance  plan  for  the  Ajo  area  in 
Pima  County.  Arizona  and  granting  the 
request  submitted  by  the  State  to 
redesignate  this  area  from 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Qualitv  Standards 
(NAAQS)  for  sulhir  dioxide  (SO2). 


Elsewhere  in  this  Federal  Register,  we 

are  proposing  approval  and  soliciting 
written  comment  on  this  action;  if 
adverse  wTitten  comments  are  received, 
we  will  withdraw  the  direct  final  rule 
and  address  the  comments  received  in 
a  new  final  rule;  otherwise  no  further 
rulemaking  will  occur  on  this  approval 
action. 

DATES:  This  rule  is  effective  Januar\'  2. 
2004,  without  further  notice,  unless  we 
receive  adverse  comments  by  December 
3,  2003.  If  EPA  receives  adverse 
comments,  we  will  publish  a  timelv 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  pubhc  that  this 
nile  will  not  take  effect. 

ADDRESSES:  Comments  should  be 
mailed  or  emailed  to  VVienke  Tax,  Office 
of  Air  Planning  (AlR-2).  U.S. 
Environmental  Protection  Agency,  - 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 
tax.wienke@epa.gov.  Comments  may 
also  be  submitted  through  the  FedjTitl 
Register  Web  site  at  http:// 


wix-vi'.regulations.gov.  We  prefer 
electronic  comments. 

You  can  inspect  copies  of  EPA's 
Federal  Reuister  document  and 
Technit,ai  Support  Document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours  (see  address  above).  Due 
to  increased  security,  we  suggest  that 
you  call  at  least  24  hours  prior  to 
visiting  the  Regional  Office  so  that  we 
can  make  arrangements  to  have 
someone  meet  you.  The  Federal 
Register  notice  and  TSD  are  also 
available  as  electronic  files  on  EPA's 
Region  9  Web  Page  at  http:// 
w-wiv.  epa  .gov/regio  n  09 /air. 

You  may  inspect  and  copy  the 
rulemaking  docket  for  this  notice  at  the 
following  location  diu-ing  normal 
business  hours. 

Environmental  Protection  Agency, 
Region  9,  Air  Division,  Air  Planning 
Office  (AIR-2).  75  Hawthorne  Su-eet, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  State  Implementation 
Plan  (SIP)  materials  are  also  available 
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for  inspection  at  the  address  listed 
below: 

Arizona  Department  of  Environmental 
Quality.  1110  W.  Washington  Street, 
First  Floor.  Phoenix.  AZ  85007, 
Phone:  (602)771-43,3,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wienke  Ta.\.  L'.S  EPA  Region  9.  (520) 
622-1622,  taxMienke'&epa.gov.  oi  http:/ 
/n'w\v.ppa.gnv/resion09/air. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  this  Federal  Register,  we  are 

proposing  approval  arid  soliciting 
written  comment  on  this  action. 
Throughout  this  document,  the  words 
"we."  "us."  or  "our"  mean  U.S.  EPA. 
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I.  Summary  of  Action 

We  are  approving  the  maintenance 
plan  for  the  Ajo  SO:  nonattainment 
area.'  We  are  also  approving  the  State  of 
Arizona's  request  to  redesignate  the  Ajo 
area  from  nonattainment  to  attainment 
for  the  primarv  SO2  NAAQS. 

II.  Introduction 

A   What  National  Ambient  Air  Quality 
Standards  Are  Considered  in  Today's 

Rulemaking? 

Sulfur  dio-xide  (SO2)  is  the  pollutant 
that  is  the  subject  of  this  action.  The 
NAAQS  are  health-based  and  welfare- 
based  standards  for  certain  ambient  air 
pollutants.  SO2  is  among  the  ambient  air 


'  For  the  definition  of  Ihe  Ajo  nonattainment  area. 
see  40  CFR  81,303,  EPA  designated  the  entire  area 
of  Pima  County  as  nonattainment  for  SO:  on  March 
3.  1978  for  lack  nf  a  State  recommendation.  EPA 
approved  the  State's  request  that  the  SOraffected 
portion  of  Pima  County  be  limited  to  the  townships 
surrounding  .^io  on  April  10.  1979  (44  FR  21261), 
Townships  TnS.R6VV;  TllS.  R5W;  T12S,  R6W; 
T12S,  R5W:  and  T13S,  R6VV  comprise  the 
nonattainment  area  Townships  TllS.  R7W;  T12S. 
R7VV:  T13S.  R5VV;  and  T13S.  R7W  are  designated 
as  "cannot  be  classified  "  .^jo  is  a  town  in  Pima 
County  in  the  southwestern  portion  of  Arizona. 


pollutants  for  which  we  have 
established  a  health-based  standard. 

SO:  causes  adverse  health  effects  by 
reducing  lung  function,  increasing 
respiratory  illness,  altering  the  lung"s 
defenses,  and  aggravating  existing 
cardiovascular  disease.  Children,  the 
elderly,  and  people  with  asthma  are  the 
most  vulnerable.  SO:  has  a  variety  of 
additional  impacts,  including  acidic 
deposition,  damage  to  crops  and 
vegetation,  and  corrosion  of  natural  and 
man-made  materials. 

There  are  both  short-  and  long-term 
primary  NAAQS  for  SO;.  The  short-term 
(24-hour)  standard  of  0.14  parts  per 
million  (ppm)  is.  not  to  be  exceeded 
more  than  once  per  year.  The  long-term 
standajd  specifies  an  annual  arithmetic 
mean  not  to  exceed  0.030  ppm. 2  The 
primary-  standards  were  established  in 
1972.  (See  40  CFR  50.4). 

B.  What  Is  a  State  Implementation  Plan? 

The  CAA  requires  states  to  attain  and 
maintain  ambient  air  quality  equal  to  or 
better  than  the  NAAQS.  The  state's 
commitments  for  attaining  and 
maintaining  the  NAAQS  are  outlined  in 
the  State  Implementation  Plan  (or  SIP) 
for  that  state.  The  SIP  is  a  planning 
document  that,  when  implemented,  is 
designed  to  ensure  the  achievement  of 
the  NAAQS.  Each  state  currently  has  a 
SIP  in  place,  and  the  Act  requires  that 
SIP  revisions  be  made  periodically  as 
necessary  to  provide  continued 
compliance  with  the  standards. 

SIPs  include,  among  other  things,  the 
following:  (1)  An  inventory  of  emission 
source^:  (2)  statutes  and  regulations 
adopted  by  the  state  legislature  and 
executive  agencies;  (3)  air  quality 
analyses  that  include  demonstrations 
that  adequate  controls  are  in  place  to 
meet  the  NAAQS;  and  (4)  contingency 
measuces  to  be  undertaken  if  an  area 
fails  to  attain  the  standard  or  make 
reasonable  progress  toward  attainment 
by  the  Required  date. 

The  state  must  make  the  SIP  available 
for  public  review  and  comment  through 
a  public  hearing,  it  must  be  adopted  by 
the  state,  and  submitted  to  us  by  the 
Governor  or  her/his  designee.  \Ve  take 
federal  action  on  the  SIP  submittal,  thus 
rendering  the  rules  and  regulations 
federally  enforceable.  The  approved  SIP 
serves  ^s  the  state's  commitment  to  take 
actions  that  will  reduce  or  eliminate  air 
quality  problems.  Any  subsequent 
revisions  to  the  SIP  must  go  through  the 


-The  secondary  SO:  NAAQS  (3-hour)  of  0,50 
ppm  is  nt)t  to  be  exceeded  more  than  once  per  year. 
Secondai5/  NAAQS  are  promulgated  to  protect 
welfare.  The  Aio  area  is  not  classified 
nonattaioment  for  the  secondary  standard,  and  this 
acUon  re  ates  only  to  the  primary  NAAQS. 


formal  SIP  revision  process  specified  in 
the  Act. 

C.  What  Is  the  Background  for  This 
Action? 

1 .  When  Was  the  Nonattainment  Area 
Established? 

Phelps  Dodge  Mining  Company's  Ajo 
Incorporated  (PDAl)  operation  was  the 
largest  point  source  in  the  Ajo 
nonattainment  area.  The  PDAI  copper 
smelter  was  situated  at  the  eastern  end 
of  the  Little  Ajo  Mountains. 

On  March  3,  1978.  at  43  FR  8968,  for 
lack  of  a  state  recommendation,  we 
designated  Pima  County  as  a  primary 
SO;  nonattainment  area  based  on 
monitored  violations  of  the  primary  SO; 
NAAQS  in  the  area  between  197.5  and 
1977,  A[  the  request  of  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ).  the  nonattainment  area  was 
subsequently  reduced  to  five  townships 
in  and  around  Ajo  on  April  10.  1979  (44 
FR  21261).  As  a  result,  townships  TllS, 
R6W;  TllS,  R5W:  T12S,  R6W:  Tl2s, 
R5W;  and  T13S.  R6VV  make  up  the 
nonattainment  area.  Townships  TllS, 
R7W:  T12S,  R7W:  T13S.  R7W;  and 
T13S,  R5W  are  classified  as  "cannot  be 
classified"  areas 

On  the  date  of  enactment  of  the  1990 
CAA  Amendments.  SO;  areas  meeting 
the  conditions  of  section  107(d)  of  the 
Act.  including  the  pre-existing  SO; 
nonattainment  areas,  were  designated 
nonattainment  for  the  SO;  NAAQS  by 
operation  of  law.  Thus,  the  Ajo  area 
remained  nonattainment  for  the  primary 
SO;  NAAQS  following  enactment  of  the 
1990  CAA  Amendments  on  November 
15,  1990. 

2.  How  Has  the  SIP  Addressed  CAA 
Provisions? 

Arizona  submitted  a  state 
implementation  plan  (SIP)  for  all  major 
sources  in  the  State  in  lanuarv  1972. 
EPA  disapproved  the  portion  of  the 
1972  Arizona  SIP  related  to  smelters  (37 
FR  10849  and  37  FR  15081)  on  May  31 
and  July  27.  1972.  On  November  30, 
1981  EPA  proposed  conditional 
approval  of  Arizona's  Multipoint 
Rollback  (MPR)  SIP  revision  (46  FR 
58098),  On  June  3,  1982.  Arizona 
submitted  SIP  revisions  to  correct  the 
conditional  approval.  EPA  formallv 
approved  Arizona's  revised  MPR  Rule 
as  a  final  rulemaking  on  Januarv  14, 
1983  (48  FR  1717).  to  complete  the 
Arizona  SO;  SIPs,  EPA  required  that 
Arizona  submit  the  necessarv  fugitive 
emissions  control  strategies  and 
regulations  for  existing  smelters  by 
August  1,  1984. 
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3.  What  Is  the  Current  Status  of  the 
Area? 

On  April  4.  1985,  the  PDAI  smelter 
was  permanently  deactivated. 
Dismantling  of  the  Ajo  facility  began  in 
1995.  By  February  of  1996.  the  facility 
was  completely  dismantled.  On  October 

15,  1997,  ADEQ  confirmed  that  the 
facility  was  dismantled  and  no  longer 
existed  at  the  former  site.  The  area 
remains  sparsely  settled,  and  there  are 
only  minor  industrial  or  commercial 
activities  in  or  near  the  nonattainment 
area  that  produce  small  quantities  of 
SO2  emissions.  The  only  point  source 
consists  of  several  generators  run  by 
Phelps  Dodge  which  have  a  potential  to 
emit  (PTE)  of  49.2  tons  per  year  (tpy)  of 
SO;.  The  ADEQ  submission  also 
included  emissions  from  a  proposed 
Gila  Bend  regional  landfill,  which  was 
expected  to  have  a  PTE  of  24.1  tpy  of 
S02  when  built.  Because  of  their 
potential  emissions,  ADEQ  classified 
these  two  sources  as  point  sources.  The 
Phelps  Dodge  generators  are  used  only 
as  a  backup  energy  source,  have  emitted 
less  than  1  tpy  of  SO2  for  the  past  five 
years  of  operation,  and  are  not  expected 
to  emit  more  than  1.2  tpy  of  SO:  in 
2015.  The  landfill  has  not  been  built, 
and  we  were  informed  bv  the  State  on 
August  8.  2003  that  the  permit  for  the 
landfill  was  terminated  bv  the  permittee 
on  August  28.  2002. 

Currently,  there  are  no  operating 
ambient  SO2  monitors  in  the  Ajo  area. 
However,  we  do  not  expect  the 
cumulative  impact  of  the  sources  in  and 
around  Ajo  to  cause  a  violation  of  the 
NAAQS  because  their  emissions  are  so 
low.  No  significant  new  sources  have 
located  in  the  area,  another  reason  why 
our  action  today  is  appropriate. 

D.  What  Are  the  Applicable  Clean  Air 
Act  (CAA)  Provisions  for  SO2 
Nonattainment  Area  Plans'f 

The  air  quality  planning  requirements 
for  SO;  nonattainment  areas  are  set  out 
in  subparts  1  and  5  of  Part  D  of  title  I 
of  the  Act.  We  have  issued  guidance  in 
a  General  Preamble  describing  our 
views  on  how  we  will  review  SIPs  and 
SIP  revisions  submitted  under  title  I  of 
the  Act.  including  those  containing  SO; 
nonattainment  area  and  maintenance 
area  SIP  provisions.  57  PR  13498  (April 

16.  1992);  57  FR  18070  (April  28,  1992). 
The  General  Preamble  discusses  our 
interpretation  of  the  title  I  requirements, 
and  lists  SO;  policy  and  guidance 
documents. 

1   What  Statutory  Provisions  Apply? 

CAA  Sections  191  and  192  address 

requirements  for  SO;  nonattainment 
areas  designated  subsequent  to 


enactment  of  the  1990  CA.^ 
Amendments  and  areas  lacking  fidly 
approved  SIPs  immediately  before 
enactment  of  the  1990  Clean  Air  Act 
Amendments.  Ajo  falls  into  neither  of 
these  categories  and  is  therefore  subject 
to  the  requirements  of  subpart  1  of  Part 
D  of  title  I  of  the  CAA  (Sections  171- 
179B).  Section  172  of  this  subpart 
contains  provisions  for  nonattainment 
plans  in  general;  these  provisions  were 
not  significantly  changed  by  the  1990 
CAA  Amendments.  Among  other 
requirements,  CAA  Section  172 
provides  that  SIPs  must  assure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (R/iCT)) 
shall  be  implemented  as  expeditiously 
as  practicable  and  shall  provide  for 
attainment. 

E.  What  Are  the  Applicable  Provisions 
for  SO2  Maintenance  Plans  and 
Redesignation  Requests? 

1.  What  Are  the  Statutory  Provisions? 

a.  CAA  Section  107(d)(3)(E). 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment: 

(1 )  the  area  must  have  attained  the 
apnlicable  NAAQS: 

(2)  the  area  has  met  all  relevant 
requirements  under  section  110  and  Part 
Dof  the  Act; 

(3)  the  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act: 

(4)  the  air  quality  improvement  must 
be  permanent  and  enforceable;  and, 

(5)  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act. 

b.  CAA  Section  175 A. 

CAA  section  1 75A  provides  the 
general  framework  for  maintenance 
plans.  The  maintenance  plan  must 
provide  for  maintenance  of  the  NAAQS 
for  at  least  10  years  after  redesignation, 
including  any  additional  control 
measures  as  may  be  necessary  to  ensure 
such  maintenance.  In  addition, 
maintenance  plans  are  to  contain  such 
contingency  provisions  as  we  deem 
necessary  to  assure  the  prompt 
correction  of  a  violation  of  the  NAAQS 
that  occurs  after  redesignation.  The 
contingency  measures  must  include,  at 
a  minimum,  a  requirement  that  the  state 
will  implement  all  control  measures 
contained  in  the  nonattainment  SIP 
prior  to  redesignation.  Beyond  these 
provisions,  however,  CAA  section  175A 
does  not  define  the  content  of  a 
maintenance  plan. 


2.  What  General  EPA  Guidance  Applies 
to  Maintenance  Plans? 

Our  primary  general  guidance  on 
maintenance  plans  and  redesignation 
requests  is  a  September  4,  1992  memo 
from  John  Calcagni,  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment" 
("Calcagni  Memo").  Specific  guidance 
on  SO;  redesignafions  also  appears  in  a 
January  26,  1995  memo  from  Sally  L. 
Shaver,  entitled  "Attainment 
Determination  Policy  for  Sulfur  Dioxide 
Nonattainment  Areas"  ("Shavo-- 
Memo"). 

Guidance  on  SO;  maintenance  plan 
requirements  for  an  area  lacking 
monitored  ambient  data,  if  the  area's 
historic  violations  were  caused  by  a 
major  point  source  that  is  no  longer  in 
operation,  is  found  in  an  October  18. 
2000  memo  from  John  S.  Seitz.  entitled 
"Redesignation  of  Sulfur  Dioxide 
Nonattainment  Areas  in  the  Absence  of 
Monitored  Data"  ("Seitz  Memo!').  The 
Seitz  Memo  exempts  eligible  areas  from 
the  maintenance  plan  requirements  of 
continued  monitoring. 

3.  What  Are  the  Requirements  for 
Redesignation  of  Single-Source  SO; 
Nonattainment  Areas  in  the  Absence  of 
Monitored  Data? 

Our  historic  redesignation  policy  for 
SO;  has  called  for  eight  quarters  of  clean 
ambient  air  quality  data  as  a  necessary' 
prerequisite  to  redesignation  of  any  area 
to  attainment.  The  Seitz  memo  provides 
guidance  on  SO;  maintenance  plan 
requirements  for  an  area  lacking 
monitored  ambient  data,  if  the  area's 
historic  violations  were  caused  bv  a 
major  point  source  that  is  no  longer  in 
operation.  In  order  to  allow  for  these 
areas  to  qualify  for  redesignation  to 
attainment,  this  policy  requires  that  the 
maintenance  plan  address  otherwise 
applicable  provisions,  and  include: 

(1)  Emissions  inventories  representing 
actual  emissions  when  violations 
occurred;  current  emissions:  and 
emissions  projected  to  the  10th  year 
after  redesignation; 

(2)  Dispersion  modeling  showing  that 
no  NAAQS  violations  will  occur  over 
the  next  10  years  and  that  the  shut 
down  source  was  the  dominant  cause  of 
the  high  concentrations  in  the  past; 

(3)  Evidence  that  if  the  shut  down 
source  resumes  operation  it  would  be 
considered  a  new  source  and  be 
required  to  obtain  a  permit  under  the 
Prevention  of  Significant  Deterioration 
provisions  of  the  CAA:  and 

(4)  A  commitment  to  resume 
monitoring  before  any  major  SOx  source 
commences  operation. 


I 
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in.  Review  of  the  Arizona  State 
Submittals  Addressing  These 
Provisions 

A  Is  tht^  Maintenance  Plan  Approvable? 

1.  Did  the  State  Meet  the  CAA 
Procedural  Provisions? 

On  lune  18,  2002,  ADEQ  submitted  to 
EPA  the  "Ajo  Sulhir  Dioxide 
Nonattauiment  Area,  State 
hnplementation  and  Maintenance  Plan" 
and  a  request  to  redesignate  the  area  to 
attainment.  The  State  verified  that  it  had 
adhered  to  its  SIP  adoption  procedures. 
On  October  30,  2002,  we  found  that  the 
submittal  met  the  completeness  criteria 
in  40  CFR  Part  51,  Appendix  V,  which 
must  be  satisfied  before  EPA  formal 
review. 

2.  Does  the  Area  Qualify  for  Review 
Under  the  Seitz  Memo? 

a.  Were  the  Area's  Violations  Caused 
by  a  Major  Point  Source  of  SOx 
Emissions  that  Is  No  Longer  in 
Operation? 

As  discussed  above,  the  only  major 
source  of  SOy  emissions  within  the  Ajo 
nunattainment  area  was  the  Phelps 
Dodge  Mining  Company's  Ajo 
Incorporated  (PDAl)  copper  smelter, 
which  ceased  operation  in  1985.  The 
last  recorded  24-hour  or  annual  average 
exceedances  of  the  primary  NAAQS  at 
PDA!  occurred  in  1984.  During  the 
monitoring  network's  history,  annual 
average  SO:  levels  were  generally  one 
half  of  the  current  NAAQS  standard 
(0.030  ppm).  ADEQ  removed  the  SO. 
monitor  in  1985,  the  smelter  operating 
permits  expired,  the  smelting 
equipment  was  removed  over  a  period 
of  years,  and  the  smelter  was  completely 
dismantled  by  February'  1996.  No  new 
sources  of  SO;  of  the  magnitude  of  PDAI 
have  located  in  the  area.  Thus,  Ajo 
meets  this  criterion  for  review  under  the 
Seitz  Memo. 

b.  Has  the  State  Met  the  Requirements 
of  the  Seitz  Memo? 

As  discussed  below,  the  State  has 
addressed  the  requirements  in  the  Seitz 
Memo  for  emissions  inventories, 
modeling,  permitting  of  major  new 
sources,  and  agieement  to  commence 
monitoring  if  a  new  major  source  locates 
in  the  area.  Therefore,  the  State  has  met 
the  special  criteria  in  the  Seitz  Memo 
for  approval  of  maintenance  plans  and 
redesignation  requests. 

(1)  Emissions  Inventory.  The  State 
provided  the  three  emissions 
inventories  specified  in  the  Seitz  Memo 
for  the  sources  in.  and  within  50 
kilometers  of,  the  Ajo  nonattainment 
area.  For  a  representative  year  when  the 
copper  smelter  was  in  operation  (1981), 
direct  SO^  emissions  from  smelting 


operations  were  39,596  tpy.  The  ADEQ 
submittal  identifies  only  a  single 
existing  point  source  within  the  Ajo 
Area,  the  Phelps  Dodge  Generator 
Station,  with  2000  SO2  emissions  of 
about  1  tpy,  and  2015  projected 
emissions  of  1,2  tpy.  Phelps  Dodge  has 
only  operated  the  generators  as 
emergency/back  up  electric  supply  in 
recent  yfais.  The  ADEQ  submittal  also 
identified  the  proposed  Gila  Bend 
Landfill*  and  projected  its  emissions  at 
29,7  tpy  in  2015.  *  We  conclude  that  the 
inventoijes  are  complete,  accurate,  and 
consistent  with  applicable  CAA 
provisions  and  the  Seitz  Memo, 

(2)  Modeling.  Past  EPA  policy 
memoranda  on  SO;  redesignations  all 
ask  for  diispersion  modeling.  The  Seitz 
Memo  asks  for  dispersion  modeling  of 
all  point  sources  within  50  km  of  the 
nonattainment  area  boundary.  Screening 
dispersion  modeling  was  performed 
with  SCREEN3  using  conservative 
assumptions  about  source  parameters 
and  the  meteorology.  The  modeling 
indicated  that  the  existing  and  then- 
proposed  (Gila  Landfill)  sources  would 
likely  harve  an  impact  of  about  66 
percent  of  any  of  the  SO;  standards. 

The  Seitz  Memo  requires  a  modeling 
analysis  that  shows  point  sources  were 
the  dominant  sources  contributing  to 
-high  SOj  concentrations  in  the  airshed. 
While  MPR  has  been  accepted  by  EPA 
for  modeling  of  smelters,  as  a  rollback 
method  it  assumes  that  the  monitored 
SO;  violations  are  completely  due  to  the 
smelter  being  modeled.  Thus,  it  cannot 
be  relief  upon  for  this  analysis.  Instead, 
screening  modeling  can  be  used  to  show 
that  nonismelter  sources  have  only  an 
insignificant  contribution.  Since  their 
emissions  have  changed  relatively  little 
since  the  time  that  emission  controls 
were  placed  on  the  smelter,  this  same 
screening  modeling  shows  that  the  non- 
smelter  sources  were  insignificant  in  the 
past,  and  hence  the  smelter  was  the 
dominant  source  contributing  to  past 
high  SOj  concentrations.  EPA  therefore 
finds  that  the  ambient  SO;  modeling 
requirement  for  redesignations  and 
maintenance  plans  is  met. 

(3)  Petmitting  of  New  Sources.  For  the 
Ajo  SO;  nonattainment  area,  the 
nonattainment  area  new  source  review 
(NSR)permit  program  responsibilities 
are  shared  by  ADEQ  and  Pima 
Department  of  Environmental  Quality 
(PDEQ).  ADEQ  administers  the 
preconstruction  review  and  permitting 
provisions  of  Arizona  Administrative 
Code.  Title  18,  Chapter  2,  Articles  3  and 


^  Since  lis  original  submission.  ADEQ  has 
informed  SPA  that  the  Gila  Bend  Regional  Landfill 
permit  was  terminated  by  the  permittee  on  August 
28,  2002,  a)id  this  proposed  source  was  never 
constructed. 


4.  PDEQ  administers  the  NSR  program 
under  Pima  County  Code.  Title  17. 
Chapter  17.12  and  Chapter  17.16, 
Article  VIII.  All  new  major  sources  and 
modifications  to  existing  major  sources 
are  subject  to  the  NSR  requirements  of 
these  rules.  We  have  not  vet  fully 
approved  the  ADEQ  and  PDEQ  NSR 
rules. 

Section  172(c)(5)  requires  NSR 
permits  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  an\  where  in 
nonattainment  areas.  We  have 
determined  that  areas  being 
redesignated  from  nonattainment  to 
attainment  do  not  need  to  comply  with 
the  requirement  thai  an  NSR  program  be 
approved  prior  to  redesignation 
provided  that  the  area  demonstrates 
maintenance  of  the  standard  without 
Part  D  nonattainment  NSR  in  effect.  The 
rationale  for  this  decision  is  described 
in  a  memorandum  from  Marv  Nichols 
dated  October  14.  1994  CPart  D  New 
Source  Review  (Part  D  NSR) 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment").  We  have 
determined  that  the  maintenance 
demonstration  for  Ajo  does  not  rely  on 
nonattainment  NSR.  Prevention  of 
Significant  Deterioration  (PSD)  is  the 
replacement  for  NSR  in  attainment 
areas,  and  part  of  the  obligation  under 
PSD  is  for  a  new  source  to  review 
increment  consumption  and 
maintenance  of  the  air  quality 
standards.  PSD  also  requires 
preconstruction  monitoring.  Therefore, 
the  State  need  not  have  a  fully  approved 
nonattainment  NSR  program  prior  to 
approval  of  the  redesignation  request. 

ADEQ  and  PDEQ  have  PSD  permitting 
programs  (A.A.C.  Rl 8-2-406  and  Pima 
County  Code  (PCC)  17.16.590)  that  were 
established  to  preserve  the  air  quality  in 
areas  where  ambient  standards  have 
been  met.  The  State's  PSD  program  for 
all  criteria  pollutants  except  PM-10  was 
approved  into  the  SIP  effective  Mav  3, 
1983148  FR  19879).  The  federal  PSD 
program  for  PM-10  was  delegated  to  the 
State  on  March  12.  1999.  Pima's  PSD 
program  (for  all  criteria  pollutants)  was 
delegated  effecti\e  April  14.  1994.  The 
PSD  program  requires  stationary  sources 
to  undergo  preconstruction  review 
before  facilities  are  constructed, 
modified,  or  reconstructed  and  to  applv 
Best  Available  Control  Technology 
(BACT).  These  programs  will  apply  to 
any  major  source  wishing  to  locate  in 
the  Ajo  area  once  the  area  is 
redesignated  to  attainment.  The  ADEQ 
and  PDEQ  commitments  to  treat  any 
major  source  in  or  near  Ajo  as  "new" 
under  the  PSD  program  satisfies  the 
preconstruction  permit  provision  of  the 
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Seitz  memo  as  one  of  the  prerequisites 
to  redesignation. 

(4)  Monitoring.  ADEQ  has  confirmed 
that  the  State  commits  to  resume 
monitoring  before  any  major  source  of 
SO;  commences  to  operate.  This 
addresses  the  monitoring  provision  of 
the  Seitz  Memo. 

B.  Has  the  State  Met  the  Remaining 
Maintenance  Plan  Provisions? 

As  discussed  above,  CAA  Section 

1 75 A  sets  forth  the  statutory 
^requirements  for  maintenance  plans, 
and  the  Calcagni  and  Shaver  Memos 
cited  above  contain  specific  EPA 
guidance.  The  only  maintenance  plan 
element  not  covered  by  the  Seitz  Memo 
is  the  contingency  provision.  CAA 
Section  175A  provides  that  maintenance 
plans  "contain  such  contingency 
provisions  as  the  Administrator  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occurs  after  the 
redesignation  of  the  area  as  an 
attainment  area." 

The  Ajo  Maintenance  Plan  includes 
the  State's  commitment  to  continue  to 
implement  and  enforce  measures 
necessary  to  maintain  the  SO;  NAAQS. 
ADEQ's  current  operating  permit 
program  places  limits  on  SO2  emissions 
from  existing  sources.  Should  an 
existing  facility  want  to  upgrade  or 
increase  SO:  emissions,  the  facility 
would  be  subject  to  the  PSD  program. 
Should  a  new  facility  be  constructed  in 
the  Ajo  area,  the  facilitv  would  also  be 
subject  to  PSD  as  required  in  the 
Calcagni  Memo. 

If  these  measures  prove  insufficient  to 
protect  against  exceedances  of  the 
NAAQS,  the  State  has  also  committed  to 
adopt,  submit  as  a  SIP  revision,  and 
implement  expeditiously  any  and  all 
measures  needed  to  ensure  maintenance 
of  the  .NAAQS. 

The  Calcagni  Memo  emphasizes  the 
importance  of  specific  contingencv 
measures,  schedules  for  adoption,  and 
action  levels  to  trigger  implementation 
of  the  contingency  plan.  Since  there  are 
no  remaining  sources  of  SO2  emissions 
of  the  magnitude  of  the  Phelps  Dodge 
smelter  and  there  is  no  SO:  monitoring 
in  the  Ajo  area,  we  agree  with  the  State 
that  this  level  of  specificity  is  not 
appropriate,  and  we  conclude  that  the 
State's  commitment  satisfactorilv 
addresses  the  CAA  provisions.  VVe 
believe  that  the  State  and  Countv's  PSD 
permitting  program  is  sufficient  to  track 
future  air  quality  trends  and  to  assure 
that  the  Ajo  area  will  not  violate  the 
NAAQS,  If  either  the  State  or  the 
County  identifies  the  potential  for  a 
NAAQS  violation  through  the 
permittmg  process,  they  would 


ascertain  what  measures  would  be 
needed  to  avoid  the  violation. 

C.  Has  the  State  Met  the  Redesignation 
Provisions  of  CAA  Section  107ld)(3)(EI? 

1 .  Has  the  Area  Attained  the  24-Hour 
and  Annual  SO;  NAAQS? 

As  discussed  above,  the  normal 
prerequisite  for  redesignation  is 
submittal  of  quality-assured  ambient 
data  with  no  violations  of  the  SO; 
NAAQS  for  the  last  eight  consecutive 
quarters.  However,  the  Seitz  Memo 
recognizes  that  states  should  be 
provided  an  opportunity  to  request 
redesignation  where  there  is  no  longer 
monitoring  but  where  there  is  no 
reasonable  basis  for  assuming  that  SO2 
violations  persist  after  closure  of  the 
sources  that  were  the  primary-  or  sole 
cause  of  these  violations.  Ajo  is  such  an 
area,  and  the  State  has  submitted 
convincing  evidence  that  no  major 
stationary'  sources  of  SOx  emissions 
remain  in  operation  in  or  within  50 
kilometers  of  the  area  that  might  cause 
a  violation  of  the  SO:  NAAQS.  We  do 
not  believe  that,  even  in  the  aggregate, 
the  remaining  minor  sources  which  are 
present  would  cause  a  violation  of  the 
SO:  NAAQS. 

2.  Has  the  Area  Met  All  Relevant 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

CAA  Section  110(a)(2)  contains  the 
general  requirements  for  SIPs 
(enforceable  emission  limits,  ambient 
monitoring,  permitting  of  new  sources, 
adequate  handing,  etc.)  and  Part  D 
contains  the  general  provisions 
applicable  to  SIPs  for  nonattaiiuneat 
areas  (emissions  inventories,  reasonably 
available  control  measures, 
demonstrations  of  attairunent,  etc.). 
Over  the  years,  we  have  approved 
Arizona's  SEP  as  meeting  the  basic 
requirements  of  CAA  Section  110(a)(2). 
and  the  CAA  Part  D  requirements  for 
Ajo  addressed  primarilv  by  the 
regulations  applicable  to  the  Phelps 
Dodge  facility  during  the  period  of  its 
operation.  The  State  has  thus  met  the 
basic  SIP  requirements  of  the  CAA. 

3.  Does  the  Area  Have  a  Fully  Approved 
SIP  Under  Section  llO(k)  of  the  Act? 

We  examined  the  applicable  SIP.  and 
also  looked  at  the  disapprovals  listed  in 
40  CFR  52,125  and  no  disapprovals 
remain  relevant  to  the  applicable  SIP, 
Arizona  has  a  fully-approved  SIP  with 
respect  to  the  Ajo  area, 

4.  Has  the  State  Shown  That  the  Air 
Quality  Improvement  in  the  Area  is 
Permanent  and  Enforceable? 

Yes.  The  Maintenance  Plan  shows 
that  the  exclusive  cause  of  past  SO2 


.\.'\.\  ,:^  \  lolations  (the  Phelps  Dodge 
K  i  i  •  I  -iiielter  in  Ajo)  no  longer  exists. 
As  a  result,  there  is  no  reason  to  expect 
that  SO:  ambient  concentrations  will 
exceed  background  levels. 

5.  Does  the  Area  Have  a  Fully  Approved 
Maintenance  Plan  Pursuant  to  Section 
175AoftheAct? 

■yes.  As  discussed  above,  we  are 
approving  the  Ajo  Maintenance  Plan  in 
this  action. 

IV.  Final  .\(  tion 

We  are  appro\  ing  the  Maintenance 
Plan  for  the  Ajo  area  under  CAA 
Sections  110  and  175 A.  We  are  also 
approving  the  State's  request  to 
redesignate  the  Ajo  area  to  attainment  of 
the  primar>'  SO:  NAAQS. 

We  are  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
State  plan  and  redesignate  the  area  if 
relevant  adverse  comments  are  filed. 
This  rule  will  be  effective  Januar\'  2, 
2004  without  further  notice  unless 
relevant  adverse  comments  are  received 
by  December  ^  2003.  If  we  receive  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  We  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  Ianuar>'  2,  2004. 

V.  Statuton-  and  Exerufiv^  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
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under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4), 

This  rule  also  does  not  have  tribail 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
hidian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executi\e  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Exe^  utive  Order  13132  (64  FR 43255, 
.August  10,  1999),  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  .Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
■Prot^-'ction  of  Children  from 
En\  iroumenta!  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997).  ' 
because  it  is  not  economically 
significant,  -, 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 


the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C, 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S.C,  3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  2.  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challi^nged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergov^ernmental  relations, 

Arizona— SO- 


Reporting  and  recordkeeping 
requirements,  Sulfur  dio.xide. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  September  2,S.  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator.  Region  9. 

m  Parts  52  and  81.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are        » 
amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D — Arizona 

■  2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(lll)  to  read  as 
follows: 

§  52.1 20    Identification  of  plan. 

«  +         *         *  * 

(a)  *  *  * 

(111)  The  following  plan  was 
submitted  on  June  18.  2002.  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Department  of 
Environmental  Quality. 

(3)  Ajo  Sulfur  Dioxide  State 
Implementation  and  Maintenance  Plan, 
adopted  by  Arizona  Department  of 
Environmental  Qualitv  on  June  18. 
2002. 

PART  81— [AMENDED] 

■  1 .  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

m  2.  In  §81.303  the  SO:  table  is  amended 
by  revising  the  entry  for  the  Ajo  area  to 
read  as  follows: 

§81.303     Arizona. 


Designated  area 


Aid  (T11-13S,  R5W-R6W) 


Does  not  meet 

primary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 
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BILLING  CODE  6550-5<KP 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  73 

Possession,  Use.  and  Transfer  of 
Select  Agents  and  Toxins 

agency:  Centers  for  Disease  Control  and 

Prevention.  HHS. 

ACTION:  Interim  final  rule  and  request 

for  comments. 

SUMMARY:  We  are  amending  an  interim 

final  rule  published  on  December  13, 

2002.  that  established  requirements 
regarding  possession  and  use  in  the 
United  States,  receipt  from  outside  the 
United  States,  and  transfer  within  the 
United  States,  of  select  agents  and 
toxins.  The  requirements  were 
established  to  implement  provisions  of 
the  Public  Health  Securitv  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002.  The  December 
2002  interim  final  rule  established  a 
phase-in  period  for  certain  requirements 
to  allow  entities  to  comply  without 
causing  disruption  or  termination  of 
research  or  educational  projects.  The 
phase-in  for  entities  that  on  February  7, 

2003.  were  already  conducting  activities 
under  a  certificate  of  registration  issued 
under  42  CFR  72.6.  or  already  were 
lawfully  possessing  select  agents  and 
toxins,  required  entities  applving  for 
registration  with  the  select  agent 
program,  and  individuals  requiring 
access  to  select  agents  and  toxins,  to 
undergo  a  security  risk  assessment  by 
the  .Attorney  General  before  November 
12.  2003.  The  regulations  also  provided 
that  an  entity  that  on  February  7.  2003. 
was  not  already  conducting  activities 
under  a  certificate  of  registration  issued 
under  42  CFR  72.6.  or  was  not  alreadv 
lawfully  possessing  select  agents  and 
toxins,  would  be  eligible  for  registration 
to  possess,  use,  or  transfer  select  agents 
and  toxins  as  soon  as  the  entitv  met  all 
of  the  applicable  requirements  of  Part 
73,  including  the  requirement  for  the 
Attorney  General  to  conduct  a  security 
risk  assessment.  We  are  now  amending 
the  applicability  requirements  to  allow 
for  the  issuance  of  provisional 
registration  certificates  for  all  entities, 
and  provisional  grants  of  access  for  all 
individuals,  from  whom,  prior  to 
November  12.  2003.  the  Attorney 
General  has  received  all  of  the 
information  required  by  the  Attorney 
General  to  conduct  a  securitv  risk 
assessment  if  those  entities  and 


individuals  otherwise  meet  all  of  the 
requirements  of  Part  73.  This  action  is 
necessary'  to  ensure  that  both  ongoing 
£ind  new  research  and  educational 
efforts  important  to  the  national  defense 
are  not  disrupted. 
DATES:  This  interim  final  rule  is 
effective  as  of  November  3.  2003. 
Written  comments  must  be  submitted 
on  or  before  lanuarj'  2,  2004. 
ADDRESSES:  Select  Agent  Program. 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Rd..  E-79, 
Atlanta.  GA  30333.  Comments  mav  be  e- 
mailed  to:  '>APrommfntF<a'CDC  GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hemphill.  Chief  of  Policy.  Select 
Agent  Program.  Centers  For  Disease 
Control  and  Prevention,  1600  Clifton 
Rd.,  MS  E-79,  Atlanta  Ga.  30333.  (404) 
498-2255. 

SUPPLEMENTARY  INFORMATION:  The 
DeLomber  2UU2  interim  final  rule 
implements  provisions  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002, 
Public  Law  107-188  (referred  to  below 
as  the  Act).  The  Act  bolstered  the 
authority  of  the  Secretarv'  of  the  United 
States  Department  of  Health  and  Human 
Services  (referred  to  below  as  HHS)  to 
protect  the  American  public  against  the 
misuse  of  select  agents  and  toxins 
whether  inadvertent  or  the  result  of 
terrorist  acts  against  the  United  States 
homeland  (such  as  the  recent  terrorist 
acts  involving  anthrax)  or  other  criminal 
acts.  The  Act  gave  to  the  Secretar\'  broad 
discretion  in  establishing  and  enforcing 
the  new  regulations  to  ensure  that  select 
agents  and  toxins  would  remain 
available  for  research,  education,  and 
other  legitimate  purposes. 

In  a  document  published  in  the 
Federal  Register  on  December  13,  2002 
(67  FR  76886).  we  promulgated  an 
interim  final  rule  to  establish 
requirements  regarding  possession  and 
use  in  the  United  States,  receipt  from 
outside  the  United  States,  and  transfer 
within  the  United  States,  of  certain 
biological  agents  and  toxins  (referred  to 
below  as  select  agents  and  toxins).  This 
includes  requirements  concerning 
registration,  security  risk  assessments, 
safety  plans,  security  plans,  emergency 
response  plans,  training,  transfers, 
record  keeping,  inspections,  and 
notifications.  The  December  2002 
interim  final  rule  is  set  forth  at  42  CFR 
part  73. 

In  general,  the  entities  regulated 
under  the  December  2002  interim  final 
rule  are  academic  institutions  and 
biomedical  centers:  commercial 
manufacturing  (the  pharmaceutical 
industry)  or  distribution  facilities; 
federal,  state,  and  local  laboratories, 


including  clinical  and  diagnostic 
laboratories;  and  research  facilities. 

The  Act  also  gives  the  United  States 
Department  of  Agriculture  (referred  to 
below  as  USDA)  the  authority  and 
responsibility  for  regulating  activities 
regarding  select  agents  and  toxins  to 
protect  animal  and  plant  health  and 
animal  and  plant  products.  The  Act 
gives  the  Secretary  of  HHS  the  authority 
and  responsibility  for  regulating 
activities  regarding  select  agents  and 
toxins  to  protect  the  public  health  and 
safety.  Some  of  the  select  agents  and 
toxins  regulated  under  the  HHS 
December  2002  interim  final  rule  are 
also  regulated  by  USDA  under  9  CFR 
part  121.  The  select  agents  and  toxins 
subject  to  regulation  by  both  agencies 
are  identified  as  "overlap"  select  agents 
and  toxins  and  those  regulated  solelv  by 
HHS  are  identified  as  HHS  select  agents 
and  toxins.  The  Act  provides  for 
interagency  coordination  between  the 
two  departments  regarding  overlap 
select  agents  and  toxins. 

The  December  2002  interim  final  rule 
established  a  phase-in  period  for  certain 
requirements  to  allow  entities  to  comply 
without  causing  disruption  or 
termination  of  research  or  educational 
projects.  The  phase-in  for  entities  that 
on  February'  7,  2003.  were  already 
conducting  activities  under  a  certificate 
of  registration  issued  under  42  CFR 
72.6,  or  already  were  lawfullv 
possessing  select  agents  and  toxins, 
required  that  entities  applying  for 
registration  with  the  select  agent 
program,  and  individuals  requiring 
access  to  select  agents  and  toxins,  to 
undergo  a  security  risk  assessment  by 
the  Attorney  General  before  November 
12,  2003.  The  regulations  also  provided 
that  an  entity  that  on  February'  7.  2003, 
was  not  already  conducting  activities 
under  a  certificate  of  registration  issued 
under  42  CFR  72.6.  or  was  not  alreadv 
lawfully  possessing  select  agents  and 
toxins,  would  be  eligible  for  registration 
to  possess,  use.  or  transfer  select  agents 
and  toxins  as  soon  as  the  entity  met  all 
of  the  applicable  requirements  of  Part 
73.  including  the  requirement  for  the 
Attorney  General  to  conduct  a  security 
risk  assessment. 

The  Attorney  General  has  assigned 
the  responsibility  to  conduct  the 
security  risk  assessments  required  by 
the  Act  to  the  Federal  Bureau  of 
Investigation  (FBI).  The  Criminal  Justice 
Information  Services  (CJIS)  Division  is 
the  component  of  the  FBI  responsible 
for  implementing  this  program.  The  CIIS 
Division  continues  to  receive  complete 
application  packages,  which  consist  of 
completed  FBI  Information  Forms  (FD- 
961)  and  usable  fingerprint  cards,  and 
has  finalized  over  5,000  securitv  risk 
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assessments.'  The  CIIS  Division  had 
diverted  personnel  fmm  other  kev 
programs  in  order  to  finalize  as  many 
security  risk  assessments  as  possible 
without  compromising  its  other 
missions.  It  is  important  to  note  that  the 
time  needed  to  process  a  security  risk 
assessment  varies  in  relation  to  the 
complexity  of  each  application.  Some 
individuals  mav  be  processed  in  as  little 
as  two  weeks  once  processing  begins, 
while  other  individuals  can  take  several 
months.  At  its  current  processing  rate, 
the  CJIS  Division  expects  to  be  able  to 
finalize  by  the  November  12.  2003, 
deadline  the  security  risk  assessments  of 
almost  all  of  the  completed  applications 
that  were  pending  as  of  October  1,  2003. 

However,  in  addition  to  the  complete 
application  packages,  the  CJIS  Division 
also  has  recei\ed  incomplete  packages. 
The  CJIS  Division  has  sent  more  than 
2,450  letters  informing  Responsible 
Officials  of  the  incomplete  applications 
of  their  personnel.  In  light  of  its  present 
capacity  and  processing  times,  the  CJIS 
Division  has  projected  that  even  if 
immediately  completed,  these 
outstanding  applications  could  not  be 
processed  by  the  November  12,  2003 
regulatory  deadlme. 

We  believe  that  the  continued 
operation  of  these  facilities  is  vital  to 
the  public  interest.  We  also  believe  that 
those  entities  and  individuals  that  have 
submitted  all  of  the  required 
information  and  forms  by  November  12, 
2003.  have  made  a  good  faith  effort  to 
comply  with  these  regulations.  We  are 
therefore  amending  the  applicability 
requirements  to  allow  for  the  issuance 
of  provisional  registration  certificates 
for  entities,  and  provisional  grants  of 
access  for  individuals,  from  whom, 
prior  to  November  12,  2003,  the 
Attorney  General  has  received  all  of  the 
information  required  by  the  Attorney 
General  to  conduct  a  security  risk 
assessment  if  those  entities  and 
individuals  otherwise  meet  all  of  the 
requirements  of  Part  73.  This  action  is 
necessary  to  ensure  that,  as  required  by 
the  Act,  ongoing  research  and 
educational  efforts  important  to  the 
national  defense  are  not  disrupted.  We 
are  also  amending  the  applicability 
requirements  to  allow  for  the  issuance 
of  provisional  registration  certificates 
for  entities  not  currently  in  possession 
of  select  agents  or  toxins  from  whom, 
prior  to  November  12,  2003,  the 
Attorne\  General  has  received  all  the 


'  To  avoid  delays  related  to  incomplete 
applications,  individuals  and  entities  should 
submit  their  FD-961  forms  and  fingerprint  cards  to 
the  CJIS  Division  in  one  package.  However,  this 
does  not  apply  to  applicants  who  are  submitting 
follow-up  information  or  fingerprint  cards  for  an 
existing  incomplete  application 


information  required  by  the  Attorney 
General  to  conduct  a  security  risk 
assessment  if  those  entities  and 
individuals  otherwise  meet  all  of  the 
requirements  of  Part  73  and  the 
Secretary,  HHS,  determines  such  action 
is  in  the  interest  of  the  public  health 
and  national  security.  An  entity's 
provisional  registration  will  stay  in 
effect  until  the  Secretary  either  grants 
the  entity  a  certificate  of  registration  or 
revokes  the  entity's  provisional 
registration.  An  individual's  provisional 
grant  of  access  will  remain  in  effect 
until  the  Secretary  either  grants  access 
or  revokes  the  individual's  provisional 
grant  of  access.  This  action  is  necessary 
to  ensure  that  new  research, 
educational,  and  national  security 
preparedness  efforts  are  not  impeded. 

VVe  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Authority  for  Interim  Final  Rule 

We  are  amending  the  December  2002 
interim  final  rule  to  insure  that  the 
provisions  of  the  Part  73  are  consistent 
with  the  original  intent  of  the  Act. 
Consequently,  the  Act  also  requires  this 
amendmient  to  be  published  as  an 
interim  final  rule  (42  U.S.C.  262a,  note). 
Further,  pursuant  to  5  U.S.C.  553,  we 
find  that  notice  and  public  procedure 
are  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  and  that 
we  have  good  cause  to  dispense  with 
notice  aod  comment  on  this 
amendment.  The  amendment  will 
prevent  disruption  or  termination  of 
ongoing  research  and  educational 
projects  by  hundreds  of  entities  and 
thousands  of  individuals  needing  access 
to  select  agents  and  toxins. 

Immediate  action  is  necessary  to 
prevent  the  imposition  of  an 
unnecessary  burden  on  the  regulated 
community;  and  to  ensure  the 
appropriate  availability  of  biological 
toxins  for  research,  education,  and  other 
legitimate  purposes.  Under  these 
circumstances,  the  Secretary  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  any  new  provisions  constituting 


a  collection  of  information  under  the 
Paperwork  Reduction  Ac;t  (44  U.S.C. 
Chapter  35). 

Executive  Order  12866 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.  ]  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certih-  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
at  2  U.S.C.  1532  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  any  given  vear. 
This  interim  final  rule  is  not  expected 
to  result  in  any  one-year  expenditure 
that  would  exceed  SlOO  million. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Subjects  in  42  CFR  Part  73 

Biologies,  Packaging  and  containers, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Dated:  October  30.  2003. 
Tommy  G.  Thompson, 

Secretary 

■  For  the  reasons  stated  in  the  preamble, 
42  CFR  part  73  is  amended  as  follows: 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  262a;  sections  201- 
204.  221  and  231  of  Title  II  of  Public  Law 
107-188,  1  16  Stat.  637  (42  U.S.C.  262a). 

§  73.0    [Amended] 

■  2.  Amend  §  73.0  by  adding  paragraphs 
(b)(5),  through  (b)(8J  and  paragraphs 
{c)(5)  through  (c)(8)  to  read  as  follows: 
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§  73  0    Applicability  and  related 
requirements. 

***** 

(b)  *   *    * 

(5)  A  provisional  registration 
certificate  may  be  issued  to  an  entity  if, 
as  of  November  12.  2003: 

(i)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  securitv 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity:  and 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  Part. 

(6)  A  provisional  registration 
certificate  will  be  effective  until  the 
Secretary  either  issues  a  certificate  of 
registration  or  suspends  or  revokes  the 
provisional  registration 

(7)  A  provisional  grant  of  access  mav 
be  issued  to  an  individual  identified  by 
an  entity  as  having  a  legitimate  need  to 
have  access  to  a  select  agent  or  toxin 
from  whom,  as  of  November  12,  2003, 
the  Attorney  General  has  received  all  of 
the  information,  including  fingerprint 
cards,  required  by  the  Attorney  General 
to  conduct  a  security  risk  assessment  of 
that  individual. 

(8)  A  provisional  grant  of  access  will 
be  effective  until  the  Secretary  either 
grants  the  individual  access  or  denies 
access  to  a  select  agent  or  toxin. 

(c)  *   *   * 

(5)  A  provisional  registration 
certificate  may  be  issued  to  an  entity  if, 
as  of  November  12,  2003: 

(i)  The  Attorney  General  has  received 
all  of  the  information,  including 
fingerprint  cards,  required  by  the 
Attorney  General  to  conduct  a  security 
risk  assessment  of  the  entity,  including 
any  individual  who  owns  or  controls 
the  entity; 

(ii)  The  entity  otherwise  meets  all  of 
the  requirements  of  this  Part:  and 

(iii)  The  HHS  Secretar\-  finds  that 
circumstances  warrant  such  action  in 
the  interest  of  the  public  health  and 
safety  or  national  securitv. 

(6)  A  provisional  registration 
certificate  will  be  effective  until  the 
Secretary  either  issues  a  certificate  of 
registration  or  suspends  or  revokes  the 
provisional  registration. 

(7)  A  provisional  grant  of  access  may 
be  issued  to  an  individual  identified  bv 
an  entity  as  having  a  legitimate  need  to 
have  access  to  a  select  agent  or  toxin 
from  whom,  as  of  November  12,  2003, 
the  Attorney  General  has  received  all  of 
the  information,  including  fingerprint 
cards,  required  bv  the  Attorney  General 
to  conduct  a  security  risk  assessment  of 
that  individual. 

(8)  A  provisional  grant  of  access  will 
be  effective  until  the  Secretary  either 


grants  the  individual  access  or  denies 
access  to  a  select  agent  or  toxin. 

(FR  Doc.  03-27659  Filed  10-31-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  Nos.  02-34,  00-248.  and  96-111. 
FCC  03-128] 

Satellite  Licensing  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  adopts  a  procedure  that 
will  give  operators  the  flexibility  to 
operate  satellites  in  their  fleets  at  any 
one  of  their  orbit  locations  assigned  to 
their  fleet  without  individual  prior 
Commission  approval.  The  Commission 
also  relaxes  a  licensing  requirement  for 
receive-only  earth  stations  accessing 
certain  foreign-licensed  satellites.  These 
actions  are  necessarv'  to  provide  U.S.- 
licensed  and  non-U. S. -licensed  satellite 
operators  authorized  to  provide  service 
to  the  United  States  more  flexibility  to 
meet  their  customers'  needs. 
DATES:  This  final  rule  contains 
information  collection  requirements  that 
have  not  been  approved  by  OMB.  The 
Federal  Communications  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  amendments 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Spaeth.  Attorney  Advisor, 
Satellite  Division,  International  Bureau, 
telephone  (202)  418-1539  or  via  the 
Internet  at  stpven.spaeth@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Commission's  Second 
Report  and  Order.  IB  Docket  Nos.  02-34, 
00-248,  and  96-111,  FCC  03-128, 
adopted  June  4.  2003,  and  released  June 
20.  2003.  The  complete  text  of  this 
Second  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SVV.,  Washington.  DC  20554,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SVV.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202) 863-2893, 
facsimile  (202)  863-2898  or  via  e-mail 
qualexint@loI.com.  It  is  also  available 
on  the  Commission's  Web  site  at  http:/ 
/  www.fcc.gov. 

Paperwork  Reduction  Act  Analysis: 
The  actions  taken  in  the  Second  Report 


and  Order  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  No.  104-13. 
and  found  to  impose  new  reporting 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  as  prescribed  by  the  PRA. 
Summary  of  Report  and  Order:  In  this 
document,  the  Commission  adopts  a 
streamlined  procedure  for  certain 
modifications  of  space  station  licenses, 
which  it  refers  to  as  "Fleet 
Management"  modifications.  A  space 
station  operator  may  modify  its  license 
without  prior  authorization,  but  upon 
30  days  prior  notice  to  the  Commission 
and  any  potentially  affected  licensed 
spectnim  user,  provided  that  the 
operator  meets  the  following 
requirements:  (1)  The  space  station 
licensee  will  relocate  a  Geostationarv- 
Satellite  Orbit  (GSO)  space  station  to 
another  orbit  location  that  is  assigned  to 
that  licensee:  (2)  the  relocated  space 
station  licensee  will  operate  with  the 
same  technical  parameters  as  the  space 
station  initially  assigned  to  that 
location,  or  within  the  original 
satellite's  authorized  and/or  coordinated 
parameters;  (3)  the  space  station 
licensee  certifies  that  it  will  comply 
with  all  the  conditions  of  its  original 
license  and  all  applicable  rules  after  the 
relocation;  (4)  the  space  station  licensee 
certifies  that  it  will  comply  with  all 
applicable  coordination  agreements  at 
the  newly  occupied  orbital  location;  (5) 
the  space  station  licensee  certifies  that 
it  has  completed  any  necessary 
coordination  of  its  space  station  at  the 
new  location  with  other  potentially 
affected  space  station  operators:  (6)  the 
space  station  licensee  certifies  that  it 
will  limit  operations  of  the  space  station 
to  Tracking,  Telemetry',  and  Control 
(TT&C)  functions  during  the  relocation 
and  satellite  drift  transition  period:  and 
(7)  the  space  station  licensee  certifies 
that  the  relocation  of  the  space  station 
does  not  result  in  a  lapse  of  service  for 
any  current  customer.  The  Commission 
also  adopts  rules  to  allow  earth  station 
operators  that  need  to  modify  their 
licenses  to  repoint  their  antennas  in 
response  to  a  satellite  Fleet  Management 
modification  to  do  so  on  a  streamlined 
basis.  Finally,  the  Commission  extends 
its  Fleet  Management  modification  rules 
to  non-U.S. -licensed  satellites. 

In  addition,  the  Commission  relaxes  a 
licensing  requirement  for  certain 
receive-only  earth  stations.  Historically, 
receive-only  earth  stations  receiving 
from  non-U.S. -licensed  satellites  were 
required  to  be  licensed.  Under  the  rule 
revisions  adopted  here,  receive-only 
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earth  stations  receiving  from  non-U. S.- 
iicensed  satellites  authorized  to  provide 
service  to  the  United  States  because 
they  have  been  placed  on  the  Permitted 
List  are  no  longer  required  to  be 
licensed.  For  more  on  the  Permitted 
List,  see  64  FR  61791.  Nov.  15.  1999. 

Regulatory-  Flexibility  Analysis:  Final 
Regulatory  Flexibility  Certification.  The 
Regulatory  Flexibility  Act  of  1980,  as 
amended  (RFA)'  requires  that  a 
reguldtorv  flc.xibilitv  analvsis  be 
prepared  for  rulemaking  proceedings. 
unless  the  agency  certifies  that  "the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  -  The  RFA  generally  defines 
."small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization."  and  "small 
governmental  jurisdiction."  '  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.^  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated:  (2)  is  not 
dominant  in  its  field  of  operation:  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA)."^ 

In  this  Second  Report  and  Order  in  IB 
Docket  No.  02-.34.  the  Commission 
adopts  a  streamlined  procedure  for 
space  station  license  modification 
applications.  The  effect  of  these  rule 
revisions  is  to  reduce  the  administrative 
burdens  associated  with  requesting 
space  station  modifications.  In  this 
Second  Report  and  Order  in  IB  Docket 
No.  00-248,  the  Commission  eliminates 
a  licensing  requirement  for  certain 
receive-only  earth  stations.  This  will 
reduce  the  administrative  burdens  of 
those  receive-only  earth  station  owners. 
\\'>'  expect  that  these  changes  will  be 
minimal  and  positive.  Therefore,  we 
certify  that  the  requirements  of  these 
Second  Reports  and  Orders  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  (Commission  will  send  a  copv  of  the 
Second  Reports  and  Orders,  including  a 
copy  of  this  final  certification,  in  a 
report  to  Congress  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the  Second 
Reports  and  Orders  and  this 


'  The  Rl'.\.  see  5  U.S.C.  601  e(  seq..  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  uf  1996.  Pub.  L.  No.  104-121,  110 
Stat  H47  (1996)  (CWAAA).  Title  11  of  the  CWAAA 
i  i  \h^•  .Small  Business  Regulatory  Enforcement 
i  iiiT.ess  Act  of  1996  (SBREFA). 

■^5  U.S.C.  605(b). 

'5  U.S.C.  601(6). 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  ,^ct.  15  U.S.C.  632). 

Small  Business  Act,  15  U.S.C.  632. 


certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  will  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  605(b). 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
Sections  4(i),  7(a),  11,  303(c),  303(f), 
303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  157(a),  161, 
303(c),  303(f),  303(g),  303(r),  that  this 
Second  Report  and  Order  is  hereby 
adopted- 

It  is  further  ordered  that  Part  25  of  the 
Commission's  rules  is  amended  as  set 
forth  be§ow.  These  rule  revisions 
contain  new  or  modified  information 
collections  that  have  not  been  approved 
by  OM^.  The  Commission  will  publish 
a  docuntient  in  fhe  Federal  Register 
announcing  the  effective  date  of  these 
rules. 

It  is  further  ordered  that  the  revisions 
to  part  25  adopted  in  this  Second  Report 
and  Order  and  set  forth  below  are 
contingent  upon  approval  by  the  Office 
of  Management  and  Budget. 

It  is  further  ordered  that  the  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chi*f  Counsel  for  Advocacy  of  the 
Small  Bhisiness  Administration. 

It  is  further  ordered,  pursuant  to 
§  0.26lOa)(15)  and  §  1.2  of  the 
Commission's  rules,  47  CFR 
0.261(a)(l5),  1.2,  that  fhe  Motion  for 
Clarification  and  Declaratory  Ruling 
filed  by  Home  Box  Office  on  January  4, 
2000,  isi  denied  in  part,  to  the  extent 
indicated  above. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

■  For  the  reasons  discussed  in  the 
preamble,^the  Federal  Communications 
Commission  amends  47  CFR  part  25  as 
follows!  - 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sections  4,  301.  302,  303,  307,  309, 
and  332  bf  the  Communications  Act,  as 
amended,  47  U.S.C.  sections  154.  301.  302, 
303.  307,  309.  332,  imless  otherwise  noted. 

■  2.  Amend  §  25. 1 1 7  by  revising 
paragraph  (d)(1)  and  adding  (d)(3),  to 
read  as  follows: 

§  25.1 1 7    Modification  of  station  license. 


(d)(1)  Except  as  set  forth  in 
§  25.118(e).  applications  for 
modifications  of  space  station 
authorizations  shall  be  filed  in 
accordance  with  §25.114.  but  only 
those  items  of  information  listed  in 
§25.114  that  change  need  to  be 
submitted,  provided  the  applicant 
certifies  that  the  remaining  information 
has  not  changed. 
***** 

(3)  In  the  event  that  a  space  station 
licenseti  provides  notification  of  a 
planned  license  modification  pursuant 
to  §  25.118(e).  and  the  Commission 
finds  that  the  proposed  modification 
does  not  meet  the  requirements  of 
§  25.118(e).  the  Commission  will  issue  a 
public  notice  announcing  that  the 
proposed  license  modification  will  be 
considered  pursuant  to  the  procedure 
specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section. 
*         *        *         *         * 

■  ■3.  Amend  §  25.118  by  adding 
paragraph  (c)(6).  revising  paragraph  (d) 
and  adding  paragraph  (e)  to  read  as 
follows: 

§25.118     Modifications  not  requiring  prior 
authorization. 

***** 

(c)  *   *    * 

(6)  Earth  station  operators  may  change 
their  points  of  communication  without 
prior  authorization,  provided  that  the 
change  results  from  a  space  station 
license  modification  described  in 
paragraph  (e)  of  this  section,  and  the 
earth  station  operator  does  not  repoint 
its  antenna. 

(d)  Earth  station  licensees  must  notify 
the  Commission  using  FCC  Form  312 
within  30  days  after  a  modification 
described  in  paragraph  (c)  of  this 
section  is  completed. 

(e)  Space  Station  Modifications.  A 
space  station  operator  other  than  a 
Direct  Broadcast  Service  (DBS)  or  a 
Digital  Audio  Radio  Service  (DARS) 
satellite  operator  may  modifv  its  license 
without  prior  authorization,  but  upon 
30  days  prior  notice  to  the  Commission 
and  any  potentially  affected  licensed 
spectrum  user,  provided  that  the 
operator  meets  the  following 
requirements: 

(1)  The  space  station  licensee  will 
relocate  a  Geostationary  Satellite  Orbit 
(GSO)  space  station  to  another  orbit 
location  that  is  assigned  to  that  licensee; 

(2)  The  relocated  space  station 
licensee  will  operate  with  the  same 

•technical  parameters  as  the  space 
station  initially  assigned  to  that 
location,  or  within  the  original 
satellite's  authorized  and/or  coordinated 
parameters; 
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(3)  The  space  station  licensee  certifies 
that  it  will  comply  with  all  the 
conditions  ot  its  original  license  and  all 
applicable  rules  after  the  relocation: 

(4)  The  space  station  licensee  certifies 
that  it  will  complv  with  all  applicable 
coordination  agreements  at  the  newly 
occupied  orbital  location; 

(5)  The  space  station  licensee  certifies 
that  it  has  completed  anv  necessary 
coordination  of  its  space  station  at  the 
new  location  with  other  potentially 
affected  space  station  operators: 

(6)  The  space  station  licensee  certifies 
that  it  will  limit  operations  of  the  space 
station  to  Tracking,  Telemetry,  and 
Control  (TT&C)  functions  during  the 
relocation  and  satellite  drift  transition 
period:  and 

(7)  The  space  station  licensee  certifies 
that  the  relocation  of  the  space  station 
does  not  result  in  a  lapse  of  service  for 
any  current  customer. 

■  4.  Amend  §25.131  by  revising 
paragraphs  (b)  and  (j)  to  read  as  follows: 

§25.131     Filing  requirements  for  receive- 
only  earth  stations. 

***** 

(b)  Except  as  provided  in  paragraph  (j) 
of  this  section,  receive-only  earth 
stations  in  the  fixed-satellite  service  that 
operate  with  U.S. -licensed  satellites 
may  be  registered  with  the  Commission 
in  order  to  protect  them  from 
interference  from  terrestrial  microwave 
stations  in  bands  shared  co-equallv  with 
the  fixed  service  in  accordance  with  the 
procedures  of  §§  25.203  and  25.251. 
***** 

(jKl)  Except  as  set  forth  in  paragraph 
(j){2)  of  this  section,  receive-only  earth 
stations  operating  with  non-U.S' 
licensed  space  stations  shall  file  an  FCC 
Form  312  requesting  a  license  or 
modification  to  operate  such  station. 

(2)  Receive-only  earth  stations  used  to 
receive  transmissions  from  non-U. S.- 
licensed  space  stations  on  the  Permitted 
Space  Station  List  need  net  file  for 
licenses,  provided  that: 

(i)  The  earth  station  antenna  meets  the 
antenna  performance  standards  set  forth 
in  §§  25.209(a)  and  (b),  and 

(ii)  The  space  station  operator  and 
earth  station  operator  complv  with  all 
applicable  rules  set  forth  in  this  chapter, 
and  the  conditions  on  the  Permitted 
Space  Station  List  applicable  to  that 
space  station. 

■  5.  Amend  §25.137  by  revising 
paragraph  (f)  to  read  as  follows: 

§25.137    Application  requirements  tor 
earth  stations  operating  with  non-U.S. 
licensed  space  stations. 

***** 

(f)  A  non-U.S. -licensed  satellite 
operator  that  has  been  permitted  to 
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ser\'e  the  United  States  pursuant  to  a 
Letter  of  Intent  or  Petition  for 
Declaratory  Ruling,  may  modify  its  U.S. 
operations  under  the  procedures  set 
forth  in  §  25.117(d).  hi  addition,  a  non- 
U.S. -licensed  satellite  operator  that  has 
been  permitted  to  serve  the  United 
States  pursuant  to  a  Petition  for 
Declaratory  Ruling,  may  modify  its  U,S. 
operations  under  the  procedures  set 
forth  in  §  25.118(e). 

[FR  Doc.  03-27217  Filed  10-31-^)3;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Docket  No  98-67   DA  03-3181:  FCC 
03-46] 

Provision  of  Improved 
Telecommunications  Relay  Services 
and  Speech-to-Speech  for  Individuals 
With  Hearing  and  Speech  Disabilities 

AGENCY:  Federal  Communication^ 

Commission. 

ACTION:  Final  rule:  announcement  of 

effective  date. 

SUMMARY:  In  this  document,  the 
Commission  announces  that  the  Office 
of  Management  and  Budget  (OMB)  has 
approved  for  three  years  the  annual 
reporting  requirement  for  IP  Relay 
providers  to  submit  a  report  to  the  FCC 
detailing  the  technical  developments 
that  have  occurred  to  enable  IP  Relay 
providers  to  meet  the  TRS  mandatory- 
minimum  standards  waived  in  the 
Order  on  Reconsideration  published  at 
68  FR  18825.  April  16,  2003. 
DATES:  Annual  reporting  requirement 
published  at  68  FR  18825,  April  16, 
2003.  is  effective  November  3,  2003. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  lacksun  or  {anet  Sievert  uf  the 
Consumer  &  Governmental  Affairs 
Bureau  at  (202)  418-2517  (voice),  (202) 
418-7898  fTTYL 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  DA  03-3181,  released  on 
October  15,  2003,  announcing  OMB 
approval  for  three  years  the  annual 
reporting  requirement  for  IP  Relay 
providers.  The  information  collections 
were  approved  bv  OMB  on  September 
26,  2003.  OMB  Control  No.  3060-1043. 
The  Commission  pubHshes  this  notice 
of  the  effective  date  of  the  annual 
reporting  requirement.  If  you  have  any 
comments  on  these  burden  estimates,  or 


how  we  can  improve  the  collection(s) 
and  reduce  the  burden(s)  they  cause 
you.  please  write  to  Les  Smith,  Federal 
Communications  Commission.  Room  1- 
A804.  445  12th  Street.  SVV., 
Washington,  DC  20554.  Please  include 
the  OMB  Control  Number.  3060-1043, 
in  your  correspondence.  We  will  also 
accept  your  comments  regarding  the 
Paperwork  Reduction  Act  aspects  of  the 
collections  via  the  Internet,  if  you  send 
them  to  LesIie.Smith@fcc.gov  or  call 
(202)  418-0217.  To  request  materials  in 
accessible  formats  for  people  with 
disabilities  (Braille,  large  print, 
electronic  files,  audio  format),  send  an 
e-mail  to  fcc504@fcc.gov  or  call  the 
Consumer  &  Governmental  Affairs 
Bureau  at  (202)  418-0531  (voice),  (202) 
418-7365  (TTY). 

Synopsis 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  FCC  is  notif\ing  the  public  that  it 
received  approval  for  three  years  from 
OMB  on  September  26.  2003.  for  the 
collection(s)  of  information  contained 
the  Commissions  annual  reporting 
requirement.  The  OMB  Control  Number 
is  3060-1043.  The  annual  reporting 
burden  for  this  collection(s)  of 
information,  including  the  time  for 
gathering  and  maintaining  the  collection 
of  information,  is  estimated  to  be:  4 
respondents,  an  average  of  10  hours  per 
response  per  annum,  for  a  total  horn- 
burden  of  40  hours,  and  no  annual  cost. 

Under  5  CFR  part  1320,  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  OMB  Control  Number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  OMB  Control  Number. 
The  OMB  Control  Number  is  3060- 
1043. 

List  of  Subjects  in  47  CFR  Part  64 

Individuals  with  disabilities, 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 

Federal  Communications  Cormnission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  03-27512  Filed  10-31-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[l.D.  101603C] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Surfclam  and  Ocean 
Quahog  Fishery;  Suspension  of 
Minimum  Surfclam  Size  for  2004 

AGENCY:  National  Marine  Fisheries 

St^rv'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  suspension  of 

surfclam  minimum  size  limit. 

SUMMARY:  NMFS  suspends  the 
minimum  size  limit  of  4.75  inches 
(12.07  cm)  for  Atlantic  surfclams  for  the 
2004  fishing  year.  This  action  is  taken 
under  the  authority  of  the  implementing 
regulations  for  this  fishery,  which  allow 
for  the  annual  suspension  of  the 
minimum  size  limit  based  upon  set 
criteria  The  intended  effect  is  to  relieve 
the  indu.stry  from  a  regulator^'  burden 
that  is  not  necessar\',  as  the  majority  of 
surfclams  harvested  are  larger  than  the 
minimum  size  limit. 

DATES;  Effective  January  1,  2004, 

thrMu-;h  [)premb'-r  ■^^.  2004 

FOR  FURTHER  INFORMATION  CONTACT: 
Hf'ather  L.  Sagar.  Fishery  Management 

Spt>f  lalist   978-281-^34'! 

SUPPLEMENTARY  INFORMATION:  Section 

f>48. 72(c)  of  the  regulations 
implementing  the  Fisherv  Management 
Plan  (FMP)  for  the  Atlantic  Surfclam 
and  Ocean  Quahog  Fisheries  allows  the 
.\dministrator.  Northeast  Region,  NMFS 
(Regional  Administrator)  to  suspend 
annually,  by  publication  of  a 
notification  in  the  Federal  Register,  the 
minimum  size  limit  for  Atlantic 
surfclams.  This  action  may  be  taken 
unless  discard,  catch,  and  survey  data 
indicate  that  30  percent  of  the  Atlantic 
surfclam  resource  is  smaller  than  4.75 
inches  (12.07  cm)  and  the  overall 
reduced  size  is  not  attributable  to 
har\est  from  beds  where  growth  of  the 
individual  clams  has  been  reduced 
because  of  densit\-dependent  factors. 
At  its  lune  2003,  meeting,  the  Mid- 
Atlantic  Fisher\-  Management  Council 
(Council)  voted  to  recommend  that  the 
Regional  Administrator  suspend  the 
minimum  size  limit.  Commercial 
surfclam  shell  length  data  for  2003  were 
analyzed  to  determine  the  percentage  of 
surfclams  landed  that  were  smaller  than 
the  minimum  size  requirement.  The 
analysis  indicated  that  1.2  percent  of  the 
samples  taken  overall  were  composed  of 


surfclams  that  were  less  than  4.75 
inches  (12.07  cm).  Based  on  these  data, 
the  Regional  Administrator  adopts  the 
Council's  recommendation  and 
suspendf  the  minimum  size  limit  for 
Atlantic  surfclams  from  January  1,  2004, 
through  December  31,  2004. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  &nd  is  exempt  from  review 
under  Executive  Order  12866. 

Autiiority:  16  U.S.C.  1801  et  seq. 

Dated:  October  27,  2003. 

Bruce  C.  Morehead, 

Acting  Ditector,  Office  of  Sustainable 
Fisheries. ^National  Marine  Fisheries  Service. 

[PR  Doc.  03-27514  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030912231-3266-02:  l.D. 
090403A] 

RIN  0648-AR43 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  Framework 
Adjustment  3 

AGENCY:  National  Marine  Fisheries 
Service  (^MFS),  National  Oceanic  and 
Atmospljeric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  notification  of  scup 
Wmter  U  quota  adjustment  and 
possession  limit  adjustment  for  2003. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  3  (Framework 
3)  to  the  Summer  Flounder.  Scup,  and 
Black  See  Bass  Fishery  Management 
Plan  (FMP)  to  allow  the  rollover  of 
unused  commercial  scup  quota  from  the 
Winter  I  period  to  the  Winter  II  period, 
and  to  change  the  regulations  regarding 
the  scup:  commercial  quota  counting 
procedures.  NMFS  also  adjusts  the  2003 
Winter  II  commercial  scup  quota  and 
possession  limit. 

DATES:  This  rule  is  effective  November 
1,  2003,  except  for  §648. 120(b)(4)  and 
§  648.120(d)(5)  which  are  effective  April 
1. 2004 

ADDRESSES:  Copies  of  the  Framework  3 
document,  including  the  Regulator}' 
Impact  Review  (RIR),  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
and  the  Environmental  Assessment,  and 
other  supporting  documents  for  the 


framework  adjustment  are  a\'ailable 
from  Daniel  Furlong.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council.  Room  2115.  Federal  Building, 
300  South  Street,  Dover,  DE  19901- 
6790.  The  Framework  3  document  is 
also  accessible  \ia  the  Internet  at  http:/ 
/w\v\\-. mafmc.org.  The  Final  Regulatorv 
Flexibility  Analysis  (FRFA)  consists  of 
the  IRFA.  public  comments  and 
responses  contained  in  this  final  rule, 
and  the  summary  of  impacts  and 
alternatives  contained  in  this  final  rule. 
Copies  of  the  small  entity  compliance 
guide  are  available  from  Patricia  A. 
Kurkul.  Regional  Administrator. 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester.  MA  01930-2298 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policv 
Analyst,  (978)  281-9279.  fax  (978)  281- 
9135.  e-mail 
sarab.mclaughlin@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  measures  contained  in 
Framework  3  to  the  FMP.  Detaifs 
concerning  the  justification  for  and 
development  of  Framework  3  and  the 
implementing  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  (68  FR  55283,  September 
24,  2003)  and  are  not  repeated  here. 

The  summer  flounder,  scup.  and 
black  sea  bass  fisheries  are  managed 
cooperatively  by  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  and  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
in  consultation  with  the  New  England 
and  South  Atlantic  Fishery  Management 
Councils.  The  management  unit  for  scup 
(Stenotomus  chnsops].  specified  in  the 
FMP,  is  defined  as  U.S.  waters  of  the 
Atlantic  Ocean  from  35=13.3'  N.  lat.  (the 
latitude  of  Cape  Hatteras  Lighthouse, 
Buxton,  NC)  northward  to  the  U.S./ 
Canada  border.  The  FMP  and  its 
implementing  regulations  found  at  50 
CFR  part  648,  subparts  A.  G  (summer 
flounder).  H  (scup).  and  I  (black  sea 
bass),  describe  the  process  for  specif\ing 
annual  commercial  scup  measures  that 
apply  in  the  Exclusive  Economic  Zone 
(EEZ).  The  states  manage  these  fisheries 
within  3  miles  of  their  coast,  under  the 
Commission's  Interstate  Summer 
Flounder,  Scup.  and  Black  Sea  Bass 
FMP.  The  Federal  regulations  govern 
vessels  fishing  in  the  EEZ.  as  well  as 
vessels  possessing  a  Federal  fisheries 
permit,  regardless  of  w  here  they  fish. 

The  commercial  scup  fisherv  is 
managed  under  a  system  that  allocates 
the  annual  quota  to  three  periods: 
Winter  I,  January-April  (45.11  percent); 
Summer,  May-October  (38.95  percent); 
and  Wintt^r  II,  November-December 
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(15.94  percent).  During  the  Winter 
periods,  the  quota  is  monitored  on  a 
coastwide  basis.  During  the  Summer 
period,  the  quota  is  also  monitored  on 
a  coastwide  basis,  but  the  Commission 
uses  a  state-by-state  allocation  system  to 
help  manage  the  Federal  quota.  The 
Federal  commercial  scup  fishery  is 
closed  coastwide  when  the  allocation 
for  a  period  is  reached.  In  addition,  any 
overages  during  a  quota  period  are 
subtracted  from  that  period's  allocation 
for  the  following  year.  Any  quota 
overages  by  a  state  during  the  Summer 
period  (whether  or  not  the  total  Summer 
period  quota  is  exceeded)  are  subtracted 
by  the  Commission  from  the  state's 
Summer  period  share  the  following 
year.  The  current  regulations  do  not 
allow  for  the  transfer  of  quota  between 
periods  within  a  fishing  year.  The  final 
rule  to  implement  the  2003  annual 
quota  specifications  (68  FR  60.  January 
2,  2003)  established  possession  limits  of 
15,000  lb  (6.804  kg)  per  trip  during 
Winter  I  and  1,500  lb  (680  kg)  during 
Winter  II,  and  specified  that  the  Winter 
I  possession  limit  be  reduced  to  1,000  lb 
(454  kg)  per  trip  when  80  percent  of  the 
commercial  quota  allocated  to  that 
period  is  projected  to  be  harvested. 

Quota  Rollover  From  Winter  I  to 
Winter  II 

This  final  rule  implements  a  process, 
for  years  in  which  the  full  Winter  I 
commercial  scup  quota  is  not  harvested, 
to  allow  unused  quota  from  the  Winter 
I  period  tn  be  added  to  the  quota  for  the 
Winter  II  period.  During  the 
development  of  this  framework 
adjustment,  the  Council  considered  and 
analyzed  three  alternatives  for  unused 
Winter  1  quota:  Taking  no  action,  which 
would  continue  the  current  regulations 
without  the  ability  to  transfer  unused 
quota  between  periods  (Alternative  1); 
the  proposed  option  (Alternative  2);  and 
combining  the  Winter  1  and  Winter  II 
quotas  into  a  single  quota  spanning  the 
two  periods  (Alternative  3).  A  fourth 
option,  to  roll  over  unused  quota  from 
both  the  Winter  1  and  Summer  periods 
into  Winter  II,  was  considered  but 
rejected  for  further  analysis  due  to  the 
impracticability  of  monitoring  the 
Summer  period  quota  through  the  end 
of  the  Summer  period,  calculating  the 
amount  of  unused  combined  Winter  1 
and  Summer  period  quota,  if  any.  and 
effecting  the  quota  rollover  prior  to  the 
beginning  of  the  Winter  II  period.  The 
proposed  option  was  selected  by  the 
Council  because  under  Alternative  1, 
regulators-  discarding  in  Winter  II  would 
continue  to  occur,  and  Alternative  3 
would  introduce  the  risk  that  the  entire 
combined  winter  quota  could  be  taken 
during  Winter  1,  resulting  m  no  fishery 


during  Winter  II.  Additionally,  it  would 
be  difficult  to  develop  possession  limits 
that  would  accommodate  the  merged 
periods  under  Alternative  3.  Alternative 
2  is  not  associated  with  any  risk  to  the 
scup  stock  or  stocks  of  other  species, 
and  should  provide  economic  and  social 
benefits  while  meeting  the  objectives  of 
National  Standard  1. 

In  addition,  commercial  possession 
limits  for  the  Winter  II  period  will  be 
adjusted,  based  on  the  amount  of  quota 
rolled  over  from  the  Winter  I  period.  It 
is  the  Council's  intention  that  the  quota 
rollover  and  any  necessary-  possession 
limit  adjustments  will  be  accomplished 
via  a  notification  of  changes  prior  to  the 
beginning  of  the  Winter  D  fisher\-. 

For  2003,  the  Winter  II  quota  is 
1,979,689  lb  (897,981  kg),  and  the  best 
available  landings  information  indicates 
that  1,873,050  lb  (849,601  kg)  remain  of 
the  Winter  I  quota.  Consistent  with  the 
intent  of  Framework  3.  the  full  amount 
of  unused  2003  Winter  I  quota  is 
transferred  to  Winter  II,  resulting  in  a 
revised  2003  Winter  II  quota  of 
3,852.739  lb  (1,747.573  kg).  In  addition 
to  the  quota  transfer,  the  2003  Winter  II 
possession  limit  is  increased  to  4,000  lb 
(1,814  kg)  per  trip  to  provide  an 
appropriate  opportunity  for  fishing 
vessels  to  obtain  the  increased  Winter  II 
quota.  For  2004  and  future  years,  the 
Council  will  recommend  Winter  II 
possession  limits,  adjusted  as 
appropriate  based  on  the  amount  rolled 
over  from  Winter  I  to  Winter  II,  as  part 
of  the  annual  commercial  quota 
specification  process. 

Quota  Counting  Procedures 

The  distribution  of  scup  is  such  that 
they  are  occasionally  available  in 
nearshore  (state)  waters  prior  to  the 
beginning  of  the  states'  Summer  period 
(May  1).  This  final  rule  im.plements  a 
mechanism,  for  years  when  the  Winter 
I  commercial  scup  quota  is  completely 
harvested  and  the  Winter  1  fishery  is 
closed  prior  to  April  15,  and  upon  a 
state's  written  request,  to  allow  for 
commercial  landings  of  scup  by  state- 
only  permitted  vessels  in  said  state  that 
occur  from  April  15  through  April  30  to 
be  counted  against  that  state's  Summer 
quota  allocation.  Because  harvest  in 
state  waters  during  the  Summer  period 
is  under  the  jurisdiction  of  the 
Commission,  this  is  primarily  a 
Commission  issue,  but  this  final  rule 
implements  a  change  to  the  Federal 
regulations  regarding  the  quota  counting 
procedures  to  effect  the  change  to  the 
Commission  allocation  system. 

During  the  development  of  this 
framework  adjustment,  the  Council 
considered  and  analyzed  two  options 
for  the  quota  counting  procedures:  A  no- 


action  alternative,  which  would  not 
allow  these  landings  to  be  counted 
against  the  Summer  period  quota,  but 
would  continue  to  require  that  thev  be 
recorded  as  an  overage  to  the  Winter  I 
period  quota:  and  the  proposed  option. 
The  action  implemented  was  selected 
by  the  Council  because  it  would  not 
alter  the  current  quota  period  or 
allocations,  would  require  only  a 
minimal  change  to  current  Federal 
regulations,  would  reduce  the  negative 
effects  associated  with  harvest  demand 
when  scup  availability  is  high  but 
landings  are  not  allowed,  and  would  not 
place  the  scup  stock  or  stocks  of  other 
species  at  risk 

Changes  from  the  Proposed  Rule 

As  indicated  in  the  proposed  rule,  the 
amount  of  unused  Winter  1  quota  to  be 
transferred  to  Winter  II  has  been 
updated  based  on  the  latest  (and  best 
available)  landings  information  for  the 
2003  Winter  I  period.  The  resulting 
2003  Winter  II  quota  is  3,852,739  lb 
(1.747,573  kg)  rather  than  4.183.440  lb 
(1,897,576  kg)  as  originally  proposed. 
The  reason  for  the  decrease  is  that,  in 
preparation  of  the  final  rule.  Winter  I 
landings  information  from  dealer 
weighout  reports  became  available  and 
were  used,  in  combination  with  the 
Winter  I  interactive  voice  response  data 
(used  in  preparation  of  the  proposed 
rule),  to  best  estimate  total  landings  for 
the  Winter  I  period. 

For  clarification  purposes,  in 
§  648.120(b)(2)  and  §  648.120(c),  the 
terms  "landing  limits"  and  "landings 
limits"  are  changed  to  "possession 
limits,"  and  in  the  first  sentence  of 
§  648.120(d)(3),  the  phrase  "for  each 
quota  period"  is  changed  to  "for  the 
Winter  I  period."  The  second  sentence 
of  §  648.120(d)(3)  is  corrected  to  clarify 
that  if.  in  any  year  that  the  Regional 
Administrator  determines  that  the 
landings  of  scup  during  Winter  I  are  less 
than  the  Winter  I  quota  for  that  year,  he/ 
she  shall  increase  the  Winter  II  quota  for 
that  year  by  the  amount  of  the  Winter 
I  underhar\'est.  The  first  sentence  of 
§  648.120(d)(5)  is  corrected  to  clarif\-  the 
process  by  which  a  state  may  apply  to 
the  Regional  Administrator  for 
authorization  to  count  scup  landings  in 
state  waters  against  the  Summer  period 
quota 

Comments  and  Responses 

One  comment  was  received  on  the 
proposed  rule,  although  the  comment 
did  not  specifically  address  the 
proposed  scup  action. 

Comment:  The  commenter  expressed 
general  support  for  marine  protected 
areas,  reduction  of  commercial  quotas  in 
general,  elimination  of  bottom  trawling 
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and  longlining,  and  better  enforcement 
of  fisheries  regulations.  The  commenter 
also  objected  to  NOAA  Fisheries  not 
accepting  comments  via  e-mail  on  this 
action. 

Response:  This  rule  implements 
measures  designed  to  provide  for 
improved  utilization  of  the  Federal 
commercial  scup  quota,  and  to  improve 
efficiency  of  this  fishery  While  NMFS 
acknowledges  the  importance  of  the 
issues  raised  by  the  commenter.  this 
rule  is  not  the  proper  mechanism  to 
address  these  general  issues. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866, 

During  the  Winter  scup  quota  periods, 
the  quota  is  monitored  on  a  coastwide 
basis,  and  the  commercial  scup  fishery 
is  closed  coastwide  when  the  allocation 
for  a  period  is  reached.  The  current 
regulations  do  not  allow  for  the  transfer 
of  quota  between  periods  within  the 
year.  Underharvest  of  the  Winter  I  quota 
occurred  in  2002  and  2003,  leaving 
available  quota  unused,  whereas  quota 
for  the  Winter  II  period  has  been 
harvested  early  each  year  since  1999. 
Under  the  current  management  system, 
negative  economic  impacts  may  result 
from  early  closure  of  the  Winter  II 
fishery.  In  an  effort  to  lengthen  the 
fishing  season  under  a  relatively  small 
quota,  a  possession  limit  is 
implemented,  but  this  can  result  in 
regulatory  discards  of  fish  caught  in 
excess  of  the  possession  limit.  Any 
overages  during  a  Winter  quota  period 
are  subtracted  from  the  period's 
allocation  for  the  following  year. 

This  action  relieves  a  restriction  by 
implementing  a  process,  for  years  in 
which  thf  full  Winter  I  commercial  scup 
quota  is  not  harvested,  to  allow  unused 
quota  from  the  Winter  I  period  to  be 
rolled  over  to  the  quota  for  the  Winter 
II  period.  Without  this  action,  the 
Winter  II  fishery  must  close  when  the 
initial  Winter  II  quota  is  reached,  even 
if  substantial  quota  remains  from  the 
Winter  I  period  This  action  allows  the 
Winter  II  fishery  to  remain  open  longer, 
by  allowing  vessels  to  take  advantage  of 
remaining  Winter  I  quota.  Commercial 
possession  limits  for  the  Winter  II 
period  also  are  adjusted  upward,  based 
on  the  amount  of  quota  rolled  over  from 
the  Winter  I  period,  to  allow  for  the 
landing  of  scup  that  were  available 
during  the  2003  Winter  I  period,  but 
were  not  harvested.  This  action  allows 
for  improved  coordination  of  timing  of 
the  fishery's  harvest  potential  with  the 
availability  of  the  resource. 
.Additionally,  because  the  Winter  II 
quota  typically  has  been  harvested 


before  the  end  of  the  quota  period,  the 
rollover  of  quota  from  the  VVinter  I 
period  is  expected  to  extend  the  Winter 
II  season  and  have  a  positive  economic 
impact  on  the  ports  and  communities 
associated  with  the  vessels  participating 
in  this  fishery.  Therefore,  the  30-day 
delayed  effectiveness  period  for  the 
management  measures  regarding  the 
quota  rollover  from  Winter  I  to  Winter 
II  is  not  applicable,  as  this  rule  relieves 
restrictions  pursuant  to  5  U.S.C. 
553(d)(1). 

Included  in  this  final  rule  is  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
prepared  pursuant  to  5  U.S.C.  604(a}. 
The  FRFA  incorporates  the  IRFA,  the 
comments  and  responses  to  the 
proposed  rule,  and  the  analyses 
completed  in  support  of  this  action.  A 
copy  of  the  IRFA  is  available  from  the 
Council  (see  ADDRESSES). 

The  ppeamble  to  the  proposed  rule 
included  a  detailed  summary  of  the 
analyses  contained  in  the  IRFA.  and  that 
discussion  is  not  repeated  here. 

Final  Regulatory  Flexibility  Analysis 

Statemeat  of  Objective  and  Need 

A  description  of  the  reasons  why  this 
action  is  being  taken,  and  the  objectives 
of  and  l^al  basis  for  this  final  rule  are 
explained  in  the  preambles  to  the 
proposed  rule  and  this  final  rule  and  are 
not  repeated  here. 

Summary  of  Significant  Issues  Raised  in 
Public  Comments 

One  comment  was  received  during 
the  comment  period  on  the  proposed 
rule,  although  it  did  not  pertain  to  the 
economic  impacts  of  this  rule.  No 
significant  issues  were  raised  and, 
therefore,  no  changes  to  the  proposed 
rule  were  required  to  be  made  as  a  result 
of  public  comments.  For  a  summary  of 
the  comment  received,  refer  to  the 
section  above  titled  "Comments  and 
Responses." 

Description  and  Estimate  of  Number  of 
Small  Entities  to  which  Rule  Will  Apply 

Federal  Northeast  permit  data 
indicate  that  there  were  878  vessels 
with  scup  commercial  permits  in  2001. 
This  action  could  affect  any  commercial 
vessel  holding  an  active  Federal 
Northeast  scup  permit  by  providing 
permit  holders  with  an  increased 
opportunity  to  harvest  scup  during  the 
Winter  II  period,  if  some  portion  of  the 
Winter  I  quota  for  that  year  is  unused. 
The  Summer  period  allocation  element 
of  this  action  would  affect  only  how 
certain  landings  are  attributed,  and 
would  not  affect  the  ability  of  vessels 
holding  only  a  state  permit  to  land  and 
sell  scup  during  a  Federal  closure. 


Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

No  additional  reporting, 
recordkeeping,  or  other  compliance 
requirements  are  included  in  this  final 
rule. 

Description  of  the  Steps  Taken  to 
Minimize  Economic  Impact  on  Small 
Entities 

It  is  not  possible  to  further  mitigate 
economic  impacts  on  small  entities 
because  the  Council  selected  the 
alternative  with  most  positive  economic 
impacts  relative  to  the  other  alternatives 
determined  to  achieve  the  biological 
objectives.  Specification  of  commercial 
quotas  and  possession  limits  is 
constrained  by  the  conservation 
objectives  of  the  FMP.  and  implemented 
at  50  CFR  part  648  under  the  authority 
of  the  Magnuson-Stevens  Fisherv 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

Under  the  no-action  quota  rollover 
alternative,  the  current  allocation 
system  as  specified  in  the  FMP  would 
remain  unchanged,  and  any  negative 
economic  impacts  associated  with  it 
could  persist.  More  specifically,  a 
portion  of  the  annual  quota  allocated  to 
Winter  I  may  be  left  unharvested.  which 
would  result  in  foregone  economic 
opportunities  to  the  fishing  industry. 
Additionally,  the  existing  regulations 
require  that  once  the  Winter  II  quota  has 
been  achieved,  additional  scup  captured 
by  the  fishery  operating  during  that  time 
of  year  be  discarded 

Allowing  the  transfer  of  unused  scup 
quota  from  the  Winter  I  period  to  the 
Winter  II  period  could  potentially 
increase  landings  of  scup  during  the 
Winter  II  period.  Applying  the  nominal 
average  ex-vessel  price  of  scup  for  the 
1998-2002  Winter  11  period  of  SO.BO/lb 
(Sl.76/kg).  and  assuming  the  transfer  of 
1,873.050  lb  (849.601  kg),  the  additional 
amount  of  scup  available  for  harvest 
during  the  2003  Winter  U  period  would 
be  valued  at  approximately  Si. 5  million. 
If  this  increase  in  revenue  is  equally 
distributed  among  the  213  vessels  that 
landed  scup  during  the  2002  Winter  II 
period,  then  overall  ex-vessel  gross 
revenues  could  increase  by  S7,034  per 
vessel.  However,  as  it  is  possible  that 
the  axerage  price  for  scup  during  VVinter 
II  may  decrease,  given  the  potential 
increase  in  scup  landings,  the  estimate 
of  the  increase  to  ex-vessel  gross 
revenues  most  likely  represents  an 
upper  limit. 

The  proposed  Winter  II  possession 
limit  for  2003  of  4,000  lb  (1.814  kg)  per 
trip  is  not  expected  to  impact  the  scup 
fishery  negatively.  In  fact,  the  increased 
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possession  limit  may  have  positive 
impacts  by  providing  the  market  a 
regular  product  supplv,  and  avoiding 
market  gluts  and  price  fluctuations 
It  is  expected  that  the  rollover  of 
unused  quota  from  Winter  I  to  Winter  II 
would  reduce  social  burdens  associated 
with  early  closures  that  mav  occur 
under  the  current  system  for  managing 
scup.  as  it  would  preserve  fishing 
opportunities  that  would  not  be 
available  if  the  scup  fishery  was  closed. 
By  extension,  it  is  expected  that 

maintaining  fishing  opportunities 

would  have  a  positive  impact  on  the 
ports  and  communities  associated  with 
the  vessels  participating  in  this  fisherv. 

The  Council  determined  that  the 
impacts  of  the  combination  of  Winter  I 
and  Winter  JI  into  one  period  would  be 
similar  to  those  for  the  action 
implemented.  However,  under  this 
alternative,  it  is  possible  that  Lhe  entire 
quota  could  be  har\'ested  during  Winter 
I.  If  this  were  to  occur,  fishermen  would 
not  be  able  to  fish  for  scup  during  the 
Winter  1!  period,  potentially  disrupting 
product  supply,  increasing  discards, 
and  contributing  to  price  fluctuations, 
as  well  as  severely  constraining  fishing 
opportunities  for  "those  fishermen  that 
depend  upon  access  to  the  Winter  II 
quota  period  fishery.  The  Council 
selected  the  action  being  implemented 
under  this  final  rule  because  it  would 
provide  the  maximum  economic  benefit 
to  the  fishing  industry  by  ensuring  that 
any  unused  Winter  I  period  scup  quota 
would  be  made  available  in  the  Winter 
II  period. 

The  change  to  the  quota  counting 
procedures  is  not  expected  to  affect 
overall  scup  landings,  as  total  landings 
would  continue  to  be  restricted  to  the 
annual  commercial  quota.  It  is  possible 
that,  if  the  Winter  I  fishery  were  closed 
and  inshore  fishermen  were  allowed  to 
land  and  sell  scup,  scup  prices  could 
increase.  Howe\er.  given  the  short 
length  of  time  that  inshore  fishermen 
would  have  to  land  any  scup  harvested 
during  a  Winter  I  closure,  i.e.,  April  15 
through  April  30,  it  is  not  expected  that 
the  scup  price  would  be  significantly 
affected.  Nevertheless,  selling  scup  ' 
harvested  by  inshore  fisheries  prior  to 
May  1  during  a  Winter  I  closure  w^ould 
likely  provide  economic  and  social 
benefits  to  inshore  fisheries.  It  is 
possible  that  the  preferred  alternative 
could  result  in  the  Summer  period 
quota  being  harvested  earlier.  This 
would  depend  on  the  amount  of  the 
Summer  quota,  numbers  of  fishermen 
that  may  participate  in  an  early  summer 
fishery,  and/or  the  amount  of  scup  that 
could  potentially  be  landed  after  April 
15  and  prior  to  May  1  in  the  event  of 
a  Winter  I  closure.  However,  due  to  lack 


of  information  on  these  factors,  this  was 
not  analyzed  in  detail. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulator)-  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  small  entity 
compliance  guide  (the  guide}  was 
prepared.  Copies  of  the  guide  will  be 
sent  to  all  holders  of  commercial 
Federal  scup  fisher>'  permits.  The  guide 
will  be  available  on  the  Internet  at  http:/ 
/www. new. noaa.gov.  Copies  of  the 
guide  can  also  be  obtained  from  the 
Regional  Administrator  (see 
ADDRESSES 

List  of  Subjects  in  50  CFR  Part  648 

Fishing.  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  29.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Sen'ice. 

m  For  the  reasons  stated  in  the  preamble, 
50  CFR  part  648  is  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1.  The  authority  citation  tor  pan  b4a 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  648.120,  paragraphs  (b)(2}, 
(b)(4j,  and  (c)  are  revised;  paragraph 
{d)(3)  is  redesignated  as  paragraph  (d)(4) 
and  the  introductory  text  is  revised:  and 
new  paragraphs  (d)(3)  and  (d)(5)  are 
added  to  read  as'follows: 

§648.120     Catch  quotas  and  other 
restrictions. 

***** 

(b)  *  *  *    "^ 

(2)  Possession  limits  for  the  Winter  I 
and  Winter  II  periods,  including 
possession  limits  that  result  from 
potential  rollover  of  quota  from  Winter 
I  to  Winter  II.  The  possession  limit  is 
the  maximum  quantity  of  scup  that  is 
allowed  to  be  landed  within  a  24-hour 
period  (calendar  day). 
***** 

(4)  All  scup  landed  for  sale  in  any 
state  during  a  quota  period  shall  be 
applied  against  the  coastwide 


commercial  quota  for  that  period, 
regardless  of  where  the  scup  were 
han'ested,  except  as  provided  in 
paragraph  (d)(5)  of  this  section. 

***** 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  recommend  to  the 
MAFMC  measures  necessary  to  assure 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC's 
recommendation  must  include 
supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Administrator  shall  review  these 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  NMFS  will  publish  a 
proposed  rule  to  implement  a 
commercial  quota  in  the  Federal 
Register,  specif\'ing  the  amount  of  quota 
allocated  to  each  of  the  three  periods, 
possession  limits  for  the  Winter  I  and 
Winter  II  periods,  including  possession 
limits  that  result  from  potential  rollover 
of  quota  from  Winter  I  to  Winter  U.  the 
percentage  of  landings  attained  during 
the  Winter  I  fisher>'  at  which  the 
possession  limits  will  be  reduced,  a 
recreational  har\'est  limit,  and 
additional  management  measures  for  the 
commercial  fishen,'.  If  the  Regional 
Administrator  determines  that 
additional  recreational  measures  are 
necessan,'  to  assure  that  the  specified 
exploitation  rate  will  not  be  exceeded, 
he  or  she  will  publish  a  proposed  rule 
in  the  Federal  Register  to  implement 
additional  management  measures  for  the 
recreational  fisher>  .  After  considering 
public  comment,  the  Regional 
Administrator  will  publish  a  final  rule 
in  the  Federal  Register  to  implement 
annual  measures 
(d)  *  *  * 

(3)  The  Regional  Administrator  will 
monitor  the  harvest  of  commercial  quota 
for  the  Winter  I  period  based  on  dealer 
reports,  state  data,  and  other  available 
information  and  shall  determine  the 
total  an:  junt  of  scup  landed  during  the 
Uin'  r  I  period.  In  any  year  that  the 
Rr  -;iondl  Administrator  determines  that 
the  landings  of  scup  during  Winter  I  are 
less  than  the  Winter  I  quota  for  that 
year,  he/she  shall  increase,  through 
publication  of  a  notification  in  the 
Federal  Register,  provided  such  rule 
complies  with  the  requirements  of  the 
Administrative  Procedure  Act,  the 
Winter  II  quota  for  that  year  by  the 
amount  of  the  Winter  I  underhan'est. 


I 

62254  Federal  Register    \'ol    ()8,  Nu.  2 1 .:/ Monday,  November  3,  2003 /Rules  and  Regulations 


Th>'  Rcyional  Administrator  shall  also 

!(i)ii-.t,  throuijh  publication  of  a 
riii*i:H  atiiui  ill  th>'  Federal  Register,  the 
Winter  li  [)(i>vt'^si;in  limits  consistent 
with  the  amiiunt  'if  the  quota  increase, 
ii,i^'>>i  un  the  possesM'in  inr.its 
e?tai)h^hf(l  through  thi:  annual 
spec  ;!k  atmns-setting  process. 

(4)  All  scup  landed  for  sale  in  any 
state  during  a  quota  period  shall  be 
applied  against  the  coastwide 
commercial  quota  for  that  period, 
Tpoardless  of  where  the  scup  were 
li  ir\ested.  except  as  provided  in 
paragraph  (dK5)  of  this  section.  Any 
current  year  landings  in  excess  of  the 


commercial  quota  in  any  quota  period 
will  be  deducted  from  that  quota 
period's  annual  quota  in  the  following 
year  as  prescribed  below: 


(5)  During  a  fishing  year  in  which  the 
Winter  I  quota  period  is  closed  prior  to 
April  15,  a  state  may  apply  to  the 
Regional  Administrator  for 
authorization  to  count  scup  landed  for 
sale  in  that  state  from  April  15  through 
April  30  by  state-only  permitted  vessels 
fishing  exclusively  in  waters  under  the 
jurisdiction  of  that  state  against  the 
Summer  period  quota.  Requests  to  the 
Regional  Administrator  to  count  scup 


landings  in  a  state  from  .April  In 
through  April  30  again.st  tlie  Summer 
period  quota  must  be  made  by  letter 
signed  by  the  principal  state  nffirial 
with  marine  fishen,"  management 
responsibility  and  expertise,  or  his/her 
designee,  and  must  be  received  by  the 
Regional  Administrator  no  later  than 
April  15.  Within  10  working  days 
following  receipt  of  the  letter,  the 
Regional  Administrator  shall  notify  the 
appropriate  state  official  of  the 
disposition  of  the  request. 


[FR  Doc.  03-27601  Filed  10-29-03;  3:15  pm] 
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This  section  of  the  FEDERAL  REG'STER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  nrior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1300,  1301.  1304.  and 
1307 

[Docket  No.  DEA-240P] 

RIN1117-AA75 

Preventing  the  Accumulation  of 
Surplus  Controlled  Substances  at 
Long  Term  Care  Facilities 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  Because  long  term  care 
facilities  (LTCFs)  generally  do  not  have 
pharmacies  on  site  and  are  not 
registered  with  DEA.  they  typically 
receive  controlled  substances  prescribed 
for  specific  patients  in  30  day  supplies, 
although  smaller  supplies  are 
sometimes  used.  As  patients  leave  or 
their  medication  needs  to  be  changed, 
the  LTCFs  accumulate  stocks  of  excess 
controlled  substances.  The  excess  stocks 
can  result  in  significant  problems  with 
waste  and  disposal  and  present 
opportunities  for  diversion  of  controlled 
substances.  DEA  is  proposing  changes  to 
its  existing  regulations  to  allow,  where 
State  laws  permit,  for  pharmacy 
installation  of  automated  dispensing 
systems  (ADSs)  at  LTCFs.  Automated 
dispensing  systems  would  allow 
dispensing  of  single  dosage  units  and 
mitigate  the  problem  of  excess  stocks 
and  disposal. 

DATES:  Written  comments  must  be 
postmarked  on  or  before  fanuarv  2, 
2004. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Attention:  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good.  Chief.  Liaison  and 
Policy  Section,  Office  of  Diversion 


Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Legal  Authority 

DEA  enforces  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
seq.).  as  amended.  DEA  regulations 
implementing  this  statute  are  published 
in  Title  21  of  the  Code  of  Federal 
Regulations  (CFR),  Part  1300  to  end. 
These  regulations  are  designed  to 
establish  a  framework  for  the  legal 
distribution  of  controlled  substances  to 
deter  their  diversion  to  illegal  purposes 
and  to  ensure  that  there  is  a  sufficient 
supply  of  these  drugs  for  legitimate 
medical  purposes.  Controlled 
substances  are  those  substances  listed  in 
the  schedules  of  the  CSA  and  21  CFR 
1308.11-1308.15,  and  generally  include 
narcotics,  stimulants,  depressants, 
hallucinogens,  and  anabolic  steroids 
that  have  a  high  potential  for  abuse  and 
dependency.  DEA's  regulations  require 
that  persons  involved  in  the 
manufacture,  distribution,  research, 
dispensing,  import,  and  export  of 
controlled  substances  register  with  DEA, 
keep  track  of  all  stocks  of  controlled 
substances,  and  maintain  records  to 
account  for  all  controlled  substances 
received,  distributed,  or  otherwise 
disposed  of. 

Controlled  Substances  at  Long  Term 
Care  Facilities  (LTCFs) 

Patients  at  LTCFs  receive  numerous 
medications,  including  controlled 
substances.  Unlike  hospitals,  LTCFs  are 
rarely  DEA  registrants.  Patients  at  these 
facilities  are  usually  seen  bv  their 
personal  physicians,  who  prescribe  any 
necessar\-  medication.  These 
prescriptions  are  filled  by  retail 
pharmacies  and  delivered  to  the  LTCFs 
for  patients'  use.  Because  LTCFs  are  not 
registrants  and  generally  do  not  have 
physicians  or  pharmacists  on  staff,  they 
may  not  order  and  maintain  stocks  of 
controlled  substances  to  be  dispensed 
under  the  order  of  a  practitioner  as 
occurs  in  hospitals.  Instead,  the  LTCF 
holds  the  controlled  substance 
medications  that  are  dispensed  by 
prescription  to  the  specific  patients  by 
a  provider  pharmacy  in  a  custodial 
manner  for  administration  to  the 
patient.  Any  controlled  substance 
medications  that  are  not  ultimatelv 


administered  to  the  individual  specific 
patient  are  waste  that  must  be  disposed 
of.  Although  DEA  permits  pharmacies  to 
dispense  a  prescription  for  a  LTCF 
patient  on  a  daily  or  dosage  unit  basis 
rather  than  dispense  the  entire  quantity 
prescribed,  reimbursement  rules  under 
Medicare  and  Medicaid  and  other  third 
party  payors  make  daily  dispensing 
financially  unattractive  for  pharmacies; 
pharmacies  are  allowed  a  limited 
number  of  dispensing  fees  plus  the 
calculated  cost  of  the  medication  per 
month.  As  a  consequence,  pharmacies 
routinely  dispense  the  entire 
prescription  to  the  patient  at  once. 

A  result  of  this  dispensing  practice  is 
that  when  patients  leave  the  facility  or 
their  medications  change,  the  LTCF  is 
left  with  excess  controlled  substances, 
which  must  be  disposed  of  to  avoid 
diversion.  Because  they  are  not 
registrants,  the  LTCFs  may  not  transfer 
the  substances  to  either  the  pharmacy 
that  supplied  them  or  to  a  reverse 
distributor  for  disposal.  The  LTCF  must 
dispose  of  the  excess  controlled 
substances  directly. 

Previous  DEA  Actions 

DEA  has  frequently  been  asked  to 
assist  in  resolving  this  matter.  The 
principal  concern  has  been  to  prevent 
the  accumulation  of  controlled 
substances  that  are  dispensed  but  not 
administered  to  the  patient.  DEA  has 
attempted  to  address  this  problem 
through  the  establishment  of  partial 
dispensing  provisions  for  Schedules  II- 
V  prescriptions  (including  unit-dose 
dispensing,  if  desired),  to  limit  the 
quantity  of  controlled  substances 
dispensed  at  one  time  and  avoid  waste 
if  the  treatment  was  changed  or 
discontinued.  According  to  the 
pharmacy  industry,  however, 
dispensing  fees,  reimbursement 
practices,  and  difficulties  in  educating 
practitioners  regarding  the  need  to 
prescribe  controlled  substances  in 
anticipation  of  a  patient's  actual  need 
for  the  controlled  substance  have,  for 
the  most  part,  precluded  using  that 
approach. 

Current  DEA  Regulations 

Although  most  LTCFs  are  not 
registered  with  DEA,  DEA  regulations 
allow  a  LTCF  to  register,  if  licensed  by 
its  State  to  handle  controlled 
substances.  DEA  i-ssues  a  registration  in 
one  of  the  following  categories  based 
upon  the  type  of  license/permit  issued 
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bv  a  State  and  the  authorized  activities 
associated  with  the  license/permit: 

•  Retail  pharmacy — A  pharmacy 
hjcatod  on-site  at  the  LTCF  maintains 
stocks  of  controlled  substdnces  and  a 
pharmacist  dispenses  patient-specific 
controlled  substances  to  residents  of  the 
LTCF  who  have  prescriptions  for  the 
substances. 

•  Hospital' i:lmic: — The  LTCF 
maintains  institutional  stocks  of 
controlled  substances  for  dispensing  by 
a  pharmacist  for  administration  to 
residents  under  medication  orders  from 
a  practitioner. 

•  Mid-Level  Practitioner — Controlled 
substance  activities  are  limited  to  those 
authorized  by  the  individual  State. 

•  Practitioner — An  individual 
practitioner,  such  as  the  Medical 
Director  of  the  LTCF,  registers  at  the  site 
of  the  LTCF  and  is  responsible  for  the 
handling  of  controlled  substances 
utilized  at  the  LTCF. 

Request  for  Information 

On  April  25,  2001.  DE.\  published  a 
notice  in  the  Federal  Register  (66  FR 
20833)  soliciting  comments  and 
suggestions  on  the  problem  of  excess 
controlled  substances  at  LTCFs.  Almost 
two  dozen  comments  were  received 
from  a  range  of  organizations  and 
individuals,  including  State  agencies, 
auttjmated  dispensing  system  (ADS) 
manufacturers,  trade  associations,  and 
pharmaceutical  providers.  Information 
received  in  response  to  that  notice  is 
discussed  below, 

11.  Discu.ssion  of  the  Proposed  Rule 

DEA  s  Proposal 

To  further  address  the  issue  of  excess 
controlled  substances  in  LTCFs.  DEA  is 
proposing  to  allow  a  provider  pharmacy 
to  register  at  the  site  of  the  LTCF  and 
store  controlled  substances  in  an  .\DS. 
An  ADS  is  conceptually  similar  to  a 
vending  machine.  A  pharmacy  stores 
bulk  drugs  in  the  .ADS  in  separate  bins 
or  containers  and  programs  and  controls 
the  ADS  remotely.  Only  authorized  staff 
at  the  LTCF  would  have  access  to  its 
contents,  which  are  dispensed  on  a 
single-dose  basis  at  the  time  of 
administration  pursuant  to  a 
prescription.  The  ADS  electronically 
records  each  dispensing,  thus 
maintaining  dispensing  records  for  the 
pharmacy.  Because  the  drugs  would  not 
he  considered  dispensed  until  the 
systf'm  provided  them,  drugs  in  the  ADS 
would  be  pharmacy  stock,  not  waste. 

Specifically.  DEA  is  proposing  the 
definition  of  "automated  dispensing 
system"  as  follows:  "a  mechanical 
system  that  performs  operations  or 
activities,  other  than  compounding  or 


administration,  relative  to  the  storage, 
packaging,  counting,  labeling,  and 
dispensing  of  medications,  and  which 
collects,  controls,  and  maintains  all 
transaction  information." 

The  key  elements  of  an  automated 
dispensing  system  would  be  the 
following: 

•  State  authorization  for  pharmacies 
to  locate  stock  in  the  automated 
dispensing  systems  at  the  LTCF. 

•  Establishment  through  State 
regulation  of  the  necessary  and 
appropriate  policies  and  protocols  with 
respect  to  access  to  pharmacy  stock  by 
LTCF  nursing  personnel,  ensuring 
secure  storage  of  the  controlled 
substances,  transfer  of  the  controlled 
substance^  from  the  primary  pharmacy 
location  to  the  LTCF  site,  and  related 
issues. 

•  Issuance  of  a  DEA  registration  to  the 
provider  pharmacy  at  the  LTCF  as  a 
separate  Ideation,  based  on  its  current 
DEA  registration  and  without  additional 
application  fees. 

DEA  is  proposing  to  allow  the  use  of 
automated  dispensing  systems  as  an 
option,  not  a  requirement,  DEA 
recognizes  that  there  are  reasons  why 
ADSs  may  not  work  in  many 
circumstances,  but  believes  that  some 
LTCFs  will  find  ADSs  a  viable  solution 
for  preventing  accumulation  of  excess 
controlled  substances.  This  technology 
has  a  number  of  advantages,  including 
the  following: 

•  It  can  substantially  reduce 
controlled  substance  waste,  thereby 
providing  significant  cost  savings  to 
purchaser*  of  controlled  substances.  It 
also  can  significantly  reduce  the  time 
and  other  bosts  associated  with 
maintaining  patient  medication  stocks 
and  disposal  of  excess  stocks  for  LTCFs. 

•  With  tingle-dose  dispensing,  secure 
storage,  ai^d  controlled  access,  it  can 
help  to  cohtrol  drug  inventory  and 
increase  accountability. 

•  With  an  increasing  amount  of 
controlled  substances  in  use  as  the 
LTCF  population  grows,  it  can  help 
control  the  opportunities  for  drug 
diversion. 

•  It  recognizes  advancements  made  in 
technology  and  provides  the  option  of 
using  the  most  current  technology  in  a 
broader  acray  of  circumstances. 

•  With  the  current  pharmacist 
shortage,  it  relieves  dispensing 
pharmacists  of  a  number  of  manual 
steps  involved  in  drug  handling. 

•  For  consulting  pharmacists  in  their 
responsibilities  for  drug  regimen  review, 
it  provides  enhanced  tools  with  a  full 
range  of  accurate  data  available  online 
because  the  data  are  captured 
automatiqally. 


III.  Use  of  Automated  Dispensing 
Systems 

Existing  State  Laws  and  Regulations 

To  implement  this  solution.  States 
would  need  to  grant  apprcnal  (;.e..  a 
license,  permit,  or  other  authorization) 
for  the  provider  pharmacy  to  function  at 
the  location  of  the  LTCF  using  an  ADS, 
and  establish  policies  and  procedures 
regarding  system  security,  access,  and 
the  like.  States  could  define  such  an 
operation  so  as  to  avoid  the  many 
peripheral  requirements  of  traditional 
pharmacies  such  as  sinks,  reference 
books,  etc. 

Other  Options  DEA  Considered 

As  solicited  by  the  April  25.  2001. 
request  for  information,  one  commenter 
suggested  that  LTCFs  should  be  able  to 
obtain  a  limited  registration  for 
purposes  of  contracting  with  reverse 
distributors  for  waste  disposal.  DEA 
believes  that,  while  this  option  has 
merit  on  the  issue  of  disposal,  it  does 
not  address  control  of  waste  and  it 
potentially  imposes  additional  disposal 
costs  on  LTCFs.  Further.  LTCFs  would 
need  state  authorization  tu  handle 
controlled  substances  in  the  manner 
envisioned  here  before  DEA  could  issue 
them  a  DEA  registration.  In  addition, 
LTCFs  would  be  required  to  comply 
with  DEA  recordkeeping  and  reporting 
requirements. 

Another  suggestion  was  to  address 
directly  the  problem  of  excess 
medications  being  sent  to  facilities  in 
the  first  place.  Specifically,  the 
commenter  suggested  that  practitioners' 
routine  medication  orders  not  be  sent  to 
the  LTCF  unless  actually  necessitated 
by  the  patient.  A  related  suggestion  was 
to  change  reimbursement  standards  that 
are,  at  least  in  part,  responsible  for  the 
current  situation  Unfortunately,  these 
are  not  issues  that  DEA  is  empowered 
to  address. 

Yet  another  suggestion  was  to 
authorize  limited  permit  pharmacies  at 
LTCFs  2-3  days  per  week.  It  is  unclear 
to  DEA  how  this  option  of  a  "part-time" 
pharmacy  resolves  the  current 
problems. 

Finally,  there  were  various 
suggestions  about  a  pharmacy 
maintaining  controlled  substances  as 
floor  stock  at  LTCFs  as  an  alternative  to 
an  ADS.  DEA  notes  that  this  option 
would  still  require  someone  to  be 
registered  at  the  LTCF  (either  the 
pharmacy  or  the  LTCF  itself).  The 
significant  concern  with  this  option  is 
the  need  to  maintain  accountabilitv  and 
security  for  the  controlled  substances, 
which  DEA  believes  is  much  easier  to 
do  with  an  ADS. 
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DEA  is  not  opposed  to  making  other 
options  available  to  LTCFs  and 
pharmacies,  as  long  as  they  address  the 
problems  discussed  in  this"  proposal, 
maintain  strict  levels  of  security  and 
accountabilitv,  and  comply  with  Federal 
and  State  regulator}'  requirements. 

Other  Comments  on  the  April  25,  2001 
Notice 

A  number  of  commenters.  including 
current  ADS  users,  supported  the  option 
of  using  ADSs  for  controlled  substances 
at  LTCFs.  believing  they  can  reduce 
waste  and  disposal  problems,  eliminate 
opportunities  for  medication  errors, 
improve  patient  care,  and/or  reduce 
diversion  of  controlled  substances. 

A  number  of  commenters  also 
suggested  this  was  not  a  good  idea, 
citing  primarily  one  or  more  of  the 
following  reasons: 

•  ADSs  are  expensive  to  finance  and 
maintain. 

•  State  laws  and  regulations  will  need 
to  be  changed. 

•  Registration  at  each  location  would 
be  burdensome  and  expensive. 

•  The  logistics  associated  with  use 
and  maintenance  of  the  systems  are 
complicated. 

•  There  are  substantial  security 
concerns.  Commenters  provided 
examples  of  where  security  issues  (e.g., 
diversion,  misdispensing)  have  arisen. 

•  ADSs  do  not  represent  a  total 
solution  to  waste/disposal  problems. 

Several  of  these  concerns  are 
addressed  elsewhere  in  this  preamble. 
To  the  extent  DEA  does  not  specifically 
address  some  of  these  issues,  DEA 
would  reiterate  that  it  recognizes  this 
option  will  not  work  in  all  situations. 
However.  DEA  believes  that  ADS 
systems  should  be  an  option  to  be  used 
where  it  does  make  sense  and  is 
otherwise  permissible. 

Medication  Deliverv  Systems  Currentiv 
Used  by  LTCFs 

DEA  is  not  suggesting  that  unit-dose 
delivery  systems  or  other  medication 
delivery'  systems  that  most  LTCFs  use  be 
replaced.  DEA  recognizes  that  the  cost 
of  an  automated  dispensing  system  as 
well  as  other  requirements  associated 
with  its  use  at  a  LTCF  may  not  be 
warranted  in  many  cases.  Therefore,  the 
use  of  an  automated  dispensing  system 
for  storage  and  dispensing  of  controlled 
substances  to  residents  of  LTCFs  would 
be  an  option  available  to  the  provider 
pharmacy. 

Specific  Proposed  Regulatory  Changes 

Current  Federal  law  does  not  prohibit 
the  use  of  ADSs  for  storage  and 
dispensing  of  controlled  substances  at 
LTCFs  where  the  LTCF  itself  is  a  DEA 


registrant.  However,  to  successfully 
implement  the  approach  being  proposed 
here  requires  several  regulatorv 
revisions: 

•  Section  1300.01  would  be  modified 
to  include  a  definition  of  automated 
dispensing  system. 

•  Section  1 301.17  would  be  modified 
to  incorporate  an  additional  "special 
procedure"  for  the  type  of  registrations 
that  are  the  subject  of  this  notice. 
Specifically,  retail  pharmacies  applying 
for  a  separate  registration  to  operate  an 
ADS  at  a  LTCF  will  need  to  provide  as 
part  of  their  registration  application  an 
affidavit  attesting  to  the  existence  of  a 
State  license,  permit,  or  other 
authorization  for  activities  at  the  LTCF. 

•  Section  1301.27  would  be  added  to 
indicate  that  only  retail  pharmacies  may 
operate  automated  dispensing  systems 
at  long  term  care  facilities.  The  section 
would  further  indicate  that  a  retail 
pharmacy  must  maintain  a  separate 
registration  at  each  long  term  care 
facility  location  at  which  automated 
dispensing  systems  are  installed  and 
operated,  and  that  if  more  than  one 
retail  pharmacy  operates  an  automated 
dispensing  system  at  a  long  term  care 
facility,  each  retail  pharmacy  must 
maintain  its  own  separate  registration  at 
that  facility.  Finally,  this  section 
indicates  that  retail  pharmacies 
applying  for  separate  registrations  to 
install  and  operate  automated 
dispensing  systems  at  long  term  care 
facilities  would  be  exempt  from 
application  fees  for  those  separate 
registrations. 

•  Section  1304.04  would  be  revised  to 
permit  a  registered  retail  pharmacy  with 
one  or  more  associated  registrations  at 
LTCFs  to  keep  all  records  for  those 
LTCF  locations  at  the  retail  pharmacy 
site  or  other  approved  central  location. 

•  Since  the  provider  pharmacy  would 
likely  be  ordering  controlled  substances 
for  multiple  LTCFs  that  it  ser\'ices, 

§  1307.11(b)  which  limits  total 
distribution  by  a  practitioner  to  5 
percent  of  all  controlled  substances 
dispensed  in  the  course  of  a  year  would 
be  amended  to  provide  an  exemption  for 
this  activitv. 

Regulatory  Certifications 

Regulator}'  Flexibility  Act 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
Regulator}'  Flexibilit\-  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  This 


proposed  rule  provides  the  option  of 
using  an  automated  dispensing  system 
to  dispense  controlled  substances  to 
patients  at  long  term  care  facilities. 
Facilities  which  currently  use 
automated  dispensing  systems  for  the 
dispensing  of  noncontrolled  substances 
and,  where  permitted  by  DEA 
registration,  for  controlled  substances 
report  in  industry'  literature  that,  while 
there  are  costs  associated  with  the  lease 
or  purchase  of  an  automated  dispensing 
system,  automated  dispensing  systems 
have  the  following  benefits: 

•  Significantly  reduce  drug  waste. 
Various  studies  over  the  past  ten  years 
have  indicated  that  between  4  and  10 
percent  of  medications  at  long  term  care 
facilities  are  wasted.  Additional  reports 
indicate  that  the  use  of  an  automated 
dispensing  system  reduces  this  waste  by 
90  percent. 

•  Significant  cost  savings  for  pavors. 
As  noted  previously,  automated 
dispensing  systems  have  the  potential  to 
reduce  the  cost  of  medications 
dispensed  because  medications  are 
dispensed  in  a  "just  in  time"  manner  for 
administration  rather  than  dispensing  a 
larger  quantity  of  medication  less 
frequently,  which  can  create  waste. 

•  Reduce  nursing  and  pharmacy  labor 
costs.  Nurses  and  pharmacy  personnel 
no  longer  must  prepare  medications  for 
dispensing  to  individual  patients.  Time 
is  also  saved  by  nursing  staff  due  to  the 
fact  that  medication  administration 
records  are  now  maintained 
electronically.  Often,  this  time  is  then 
redirected  to  providing  patient  care. 

•  Reduce  the  potential  for  medication 
dispensing  and  administration  errors. 
Automated  dispensing  systems  provide 
greater  accuracy  in  the  dispensing  and 
administration  of  medications. 

Because  the  proposed  rule  does  not 
require  the  use  of  automated  dispensing 
systems.  DEA  believes  that  only 
pharmacies  and  LTCFs  which  find  use 
of  these  systems  cost-effective  will 
adopt  this  approach. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  further 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  die 
principles  in  Executive  Order  12866 
Section  1(b).  It  has  been  determined  that 
this  is  not  a  significant  regulator}'  action 
because  it  does  not  impose  costs  above 
SlOO  million  a  year  or  raise  novel 
issues.  Therefore,  this  action  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  Rather,  this 
NPRM  proposes  to  permit  the 
installation  of  automated  dispensing 
systems  at  long  term  care  facilities  by 
provider  pharmacies,  so  long  aS  state 
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rfgulatinns  perinit  such  installation. 
Tht'  use  of  automated  dispensing 
svstems  by  long  term  care  facilities 
pnn  ides  another  alternative  to  address 
the  problem  of  acc:iimulation  of  surplus 
controlled  substances  at  long  term  care 
fac  ilities  DEA  believes  that  persons 
choosing  to  utilize  this  method  of 
dispensing  controlled  substances  to 
patients  at  long  term  care  facilities  may 
realise  cost  savings.  More  importantly  to 
DEA.  the  use  of  such  systems  should 
reduce  the  accumulation  of  excess 
controlled  substances  at  these  facilities, 
therebv  reducing  the  potential  for 
diversion  of  these  controlled  substances. 

Paperwork  Reduction  Act 

This  rule  proposes  that  a  retail 
pharmacy  currently  registered  with  DEA 
would  be  required  to  apply  for  separate 
registration  at  the  location  of  the  long 
term  care  facility  at  which  it  intends  to 
install  and  operate  an  automated 
dispensing  system.  Application  for 
registration  is  made  using  currently 
existing  DEA  registration  forms  (DEA 
Form  224  for  registration  and  224A  for 
registratitm  renewal).  DEA  estimates 
that  approximately  100  persons  per  year 
will  apply  for  registration  to  operate 
autrmiated  dispensing  systems  at  long 
term  care  facilities.  Therefore,  DEA  is 
revising  its  OMB-approved  information 
collection  (OMB  1117-0014)  to  reflect 
this  increased  burden  due  to  this 
program  change. 

P'urther.  within  this  rulemaking  DEA 
is  proposing  that  at  the  time  of 
application  for  this  separate  registration 
at  the  long  term  care  facility  by  the  retail 
pharmarv,  the  applicant  must  include 
with  their  application  for  registration 
(DEA  Form  224)  an  affidavit  as  to  the 
existence  of  State  authorization  to 
operate  the  automated  dispensing 
system  at  the  long  term  care  facility. 
DEA  has  provided  a  format  for  the 
affidavit  as  part  of  its  proposed 
regulations  This  affidavit  is  exempt 
from  the  requirements  of  the  Paperwork 
Reduction  Act  (5  CFR  1320.3(h)(1)). 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  13132 

This  rule  does  not  preempt  or  modify 
any  provision  of  State  law;  nor  does  it 
impose  enforcement  responsibilities  on 
any  State;  nor  does  it  diminish  the 
power  of  any  State  to  enforce  its  own 
laws.  Accordingly,  this  rulemaking  does 
not  have  federalism  implications 
warranting  the  application  of  Executive 
Order  13132. 


Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  5113,000,000  or  more 
(adjusted  for  inflation)  in  any  one  year, 
and  will  not  significantly  or  uniquely 
affect  small  governments.  Therefore,  no 
actions  ware  deemed  necessary  under 
the  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  W95. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO.OOO.OOO  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

21  CFR  Part  1300 

Definitions,  Drug  traffic  control. 

21  CFR  Part  1301 

Administrative  practice  and 
procedure,  Drug  traffic  control.  Security 
measures. 

21  CFR  Part  1304 

Drug  traffic  control.  Prescription 
drugs. 

21  CFR  Part  1307 

Drug  traffic  control. 

For  the  reasons  set  out  above,  21  CFR 
parts  1300,  1301,  1304,  and  1307  are 
proposed  to  be  amended  as  follows: 

PART  1300— DEFINITIONS  [AMENDED] 

1.  The  iMJthority  citation  for  Part  1300 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  871(b),  951, 

958(f). 

2.  Section  1300.01  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(b)(45)  to  read  as  follows; 

§  1300.01     Definitions  relating  to  controlled 
substances. 

***** 

(b)*   *   * 

(45)  The  term  automated  dispensing 
system  means  a  mechanical  system  that 
performs  operations  or  activities,  other 
than  compounding  or  administration, 
relative  to  the  storage,  packaging, 
counting,  [labeling,  and  dispensing  of 


medications,  and  which  collects, 
controls,  and  maintains  all  transaction 
infnrmation. 

PART  1301— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
AND  DISPENSERS  OF  CONTROLLED 
SUBSTANCES  [AMENDED] 

3.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822,  823,  824, 
871(b),  875'.  877.  956. 

4.  §1301.17is  proposed  to  be  revised 
by  redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§1301.17    Special  procedures  for  certain 
applications. 

***** 

(c)  If  at  the  time  of  application  for  a 
separate  registration  at  a  long  term  care 
facility,  the  retail  pharmacy  has  been 
issued  a  license,  permit,  or  other  form 
of  authorization  from  the  appropriate 
State  agency  to  install  and  operate  an 
automated  dispensing  system  for  the 
dispensing  of  controlled  substances  at 
the  long  term  care  facility,  the  applicant 
must  include  with  his/her  application 
for  registration  (DEA  Form  224)  an 
affidavit  as  to  the  existence  of  the  State 
authorization.  Exact  language  for  this 
affidavit  may  be  found  at  the  DEA 
Diversion  Control  Program  web  site.  The 
affidavit  must  include  the  following 
information: 

(1)  The  name  and  title  of  the  corporate 
officer  or  official  signing  the  affidavit; 

(2)  The  name  of  the  corporation, 
partnership  or  sole  proprietorship 
operating  the  retail  pharmacy; 

(3)  The  name  and  complete  address 
(including  city,  state,  and  Zip  code)  of 
the  retail  pharmacy: 

(4)  The  name  and  complete  address 
(including  city,  state,  and  Zip  code)  of 
the  long  term  care  facility  for  which 
DEA  registration  is  sought: 

(5J  Certification  that  the  named  retail 
pharmacy  has  been  authorized  by  the 
state  Board  of  Pharmacy  or  licensing 
agency  to  install  and  operate  an 
automated  dispensing  svstem  for  the 
dispensing  of  controlled  substances  at 
the  named  long  term  care  facility 
(including  the  license  or  permit  number, 
if  applicable); 

(6)  The  date  on  which  the 
authorization  was  issued; 

(7)  Statements  attesting  to  the 
following: 

(i)  The  affidavit  is  submitted  to  obtain 
a  drug  Enforcement  Administration 
registration  number; 

(ii)  If  any  information  is  false,  the 
Administration  may  immediately 
suspend  the  registration  for  this  activity 
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and  commence  proceedings  to  revoke 
under  21  U.S.C.  824(a)  because  of  the 
danger  to  public  health  and  safety: 

(iii)  Any  false  information  contained 
in  this  affidavit  may  subject  the  person 
signing  this  affidavit  and  the  above- 
named  corporation/partnership/ 
business  to  prosecution  under  21  U.S.C. 
843,  the  penalties  for  conviction  of 
which  include  imprisonment  for  up  to 
4  years,  a  fine  of  not  more  than  530,000 
or  both: 

(8)  Signature  of  the  person  authorized 
to  sign  the  Application  for  Registration 
for  the  named  retail  pharmacy: 

(9)  Notarization  of  the  affidavit. 
***** 

5.  §  1301.27  is  proposed  to  be  added 
to  read  as  follows: 

§  1 301 .27     Separate  registration  by  retail 
pharmacies  for  installation  and  operation  of 
automated  dispensing  systems  at  long  term 
care  facilities. 

(a)  A  retail  pharmacy  may  install  and 
operate  automated  dispensing  systems, 
as  defined  in  §  1300.01  of  tliis  chapter, 
at  long  term  care  facilities,  pursuant  to 
the  requirements  of  §  ]  301 . 1 7  of  this 
part.  No  person  other  than  a  retail 
pharmacy  may  install  and  operate  an 
automated  dispensing  system  at  a  long 
term  care  facility. 

(b)  Retail  pharmacies  installing  and 
operating  automated  dispensing  svstems 
at  long  term  care  facilities  must 
maintain  a  separate  registration  at  the 
location  of  each  long  term  care  facility 
at  which  automated  dispensing  systems 
are  located.  If  more  than  one  retail 
pharmacy  operates  automated 
dispensing  systems  at  the  same  long 
term  care  facility,  each  retail  pharmacy 
must  maintain  a  registration  at  the  long 
term  care  facility. 

(c)  A  registered  retail  pharmacy 
applying  for  a  separate  registration  to 
operate  an  automated  dispensing  system 
for  the  dispensing  of  controlled 
substances  at  a  long  term  care  facilitv  is 
exempt  from  application  fees  for  any 
such  additional  registrations. 

PART  1304— RECORDS  AND 
REPORTS  OF  REGISTRANTS 
[AMENDED] 

6.  The  authority  citation  for  part  1304 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  827,  871(b), 

958(e).  965. 

7.  §  1304.04  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 

read  as  follows- 

§  1304.04     Maintenance  of  records  and 
inventories. 

(a)  Except  as  provided  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  every 


inventory  and  other  record  required  to 
be  kept  under  this  part  shall  be  kept  by 
the  registrant  and  be  available,  for  at 
least  2  years  from  the  date  of  such 
inventory  or  records,  for  inspection  and 
copying  by  authorized  employees  of  the 
Administration. 

(1)  Financial  and  shipping  records 
(such  as  invoices  and  packing  slips  but 
not  executed  order  forms  subject  to 
§  1305.13  of  this  chapter)  may  be  kept 
at  a  central  location,  rather  than  at  the 
registered  location,  if  the  registrant  has 
notified  the  Administration  of  his 
intention  to  keep  central  records. 
Written  notification  must  be  submitted 
by  registered  or  certified  mail,  return 
receipt  requested,  in  triplicate,  to  the 
Special  Agent  in  Charge  of  the 
Administration  in  tlie  area  in  which  the 
registrant  is  located.  Unless  the 
registrant  is  informed  by  the  Special 
Agent  in  Charge  that  permission  to  keep 
central  records  is  denied,  the  registrant 
may  maintain  central  records 
commencing  14  days  after  receipt  of  his 
notification  by  the  Special  Agent  in 
Charge.  All  notifications  must  include 
the  following: 

(i)  The  nature  of  the  records  to  be  kept 
centrally. 

(ii)  The  exact  location  where  the 
records  will  be  kept. 

(iii)  The  name,  address,  DEA 
registration  number  and  type  of  DEA 
registration  of  the  registrant  whose 
records  are  being  maintained  centrally. 

(iv)  Whether  central  records  will  be 
maintained  in  a  manual  or  computer 
readable  form. 

(2)  A  registered  retail  pharmacv  that 
possesses  additional  registrations  for 
automated  dispensing  systems  at  long 
term  care  facilities  may  keep  all  records 
required  by  this  part  for  those  additional 
registered  sites  at  the  retail  pharmacv  or 
other  approved  central  location. 
***** 

PART  1307— MISCELLANEOUS 
[AMENDED] 

8.  The  authority  citation  for  Part  1307 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.  821,  822(d).  871(b). 

9.  §1307.11  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§1307.11     Distribution  by  dispenser  to 
another  practitioner  or  reverse  distributor 

(c)  The  distributions  that  a  registered 
retail  pharmacy  makes  to  automated 
dispensing  systems  at  long  term  care 
facilities  for  which  the  pharmacy  also 
holds  registrations  do  not  count  toward 
the  5  percent  limit  in  paragraphs  (a)(4) 
and  (b)  of  this  section. 


Dated:  October  24,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[FR  Doc.  03-27511  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 

Bureau 

27CFRPanS 

[Notice  No.  21] 
RIN151?-AA5g 

Proposed  Ribbon  Ridge  Viticultural 
Area (2002R-215P) 

AGENCY:  Aiconoi  and  Tobacco  Tax  and 

Trade  Bureau,  Treasurv. 

action:  Notice  of  proposed  ndemaking. 


summary:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  has  received  a 
petition  proposing  the  establishment  of 
the  "Ribbon  Ridge"  viticultural  area  in 
northern  Yamhill  County,  Oregon, 
between  Newberg  and  Gaston.  This 
proposed  viticultural  area,  which 
measures  approximately  1.75  miles  in 
width  and  3.5  miles  in  length,  lies 
approximately  22  miles  southwest  of 
Portland.  Oregon,  and  40  miles  inland 
from  the  Pacific  Ocean.  As  of  2002.  at 
least  14  vineyards,  totaling  over  286 
acres  currently  planted,  plus  3 
commercial  wineries  exist  within  the 
proposed  boundaries  of  the  Ribbon 
Ridge  viticultural  area.  We  believe  the 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  helps  consumers 
identih'  wines.  It  also  allows  wineries  to 
better  designate  the  specific  grape- 
growing  area  in  which  their  wine  grapes 
were  grown.  We  invite  comments  on 
this  proposal. 

DATES:  We  must  receive  written 
comments  on  or  before  January  2.  2004. 
ADDRESSES:  You  may  send  comments  to 
any  ol  the  following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division.  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  50221, 
Washington.  DC  20091-0221  (Attn: 
Notice  No.  21); 

•  202-927-8525  (facsimile); 

•  nprm@ttb.gov  (e-mail);  or 

•  http://\\^\-vi'.ttb.gov  (An  online 
comment  form  is  posted  with  this  notice 
on  our  Web  site). 

You  may  view  copies  of  the  proposed 
regulations  and  any  comments  received 
on  this  notice  online  at  http:// 
i\-ww.ttb.gov/a]cohoI/rules/index.htm 
and  by  appointment  at  our  reference 
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library.  1310  G  Street.  NW., 
Washington,  DC  20005. 

See  the  Public  Participation  section  of 
this  notict^  for  specific  instructions  and 
requirements,  and  for  information  on 
how  to  request  a  public  hearing. 

FOR  FUHTHER  INFORMATION  CONTACT: 
Nant  y  Sutton.  Specialist,  Regulations 
and  Procedures  Division  (Corvallis, 
Oregon).  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  946  NW  Circle  Blvd.  # 
286,  Corvallis.  Oregon  97330;  telephone 
415-271-1254 

SUPPLEMENTARY  INFORMATION: 

Background 

Authoiitv  To  Establish  Viticultural 
Areas 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  2G5(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
misleading  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  to  carry  out  the  FAA  Act's 
provisions,  and  the  Secretary  has 
delegated  this  authority  to  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
(TTB). 

Regidations  in  27  CFR  part  4,  Labeling 
and  .^dve^tisi^g  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticultural  areas  is 
contained  in  27  CFR  part  9,  American 
Viticultural  Areas. 

Definition  of  an  American  Viticultural 
Area 

Title  27  CFR,  section  4.25(e)(1), 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distmguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9.  These 
designations  allow  consumers  and 
vintners  to  attribute  a  givpo  quality, 
reputation,  or  other  characteristic  of  the 
wine  made  from  grapes  grown  in  a 
viticultural  area  to  its  geographic  origin. 
We  believi-  that  the  establishinent  of 
viticultural  areas  allows  wineries  to 
(ipscribe  more  accurately  the  origin  of 
their  wines  to  consumers  and  helps 
consumers  identify  the  wines  they 
purchase.  Establishment  of  a  viticultural 
area  is  neither  an  approval  nor 
endorsement  bv  TTB  of  the  wine 
produced  there. 


Requirements  To  Establish  a 
Viticultural  Area 

Section  4.25(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  isjocally  or 
nationally  known  as  referring  to  the  area 
specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundiaries  of  the  viticultural  area 
are  as  specified  in  the  petition: 

(c)  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soil,  elevation,  physical  features,  etc. 
distinguish  it  from  surrounding  areas: 

(d)  A  description  of  the  specific 
boundarias  of  the  proposed  viticultural 
area,  based  on  features  found  on  United 
States  Geological  Survey  (USGS)  maps 
of  the  largest  applicable  scale;  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  USGS  map(s)  with  the 
boundarias  prominently  marked. 

Impact  on  Current  Wine  Labels 

As  appellations  of  origin,  viticultural 
area  names  have  geographic 
significance.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  a  brand 
name  with  geographic  significance  on  a 
wine  unless  the  wine  meets  the 
appellation  of  origin  requirements  for 
the  named  area.  Our  regulations  also 
prohibit  any  other  label  references  that 
suggest  an  origin  other  than  the  true 
place  of  origin  of  the  wine. 

If  we  establish  this  proposed 
viticultural  area,  bottlers  who  use  brand 
names,  including  trademarks,  like 
Ribbon  Ridge  must  ensure  that  their 
existing  products  are  eligible  to  use  the 
viticultural  area's  name  as  an 
appellation  of  origin.  For  a  wine  to  be 
eligible,  ai  least  85  percent  of  the  grapes 
in  the  wine  must  have  been  grown 
within  the  viticultural  area,  and  the 
wine  must  meet  the  other  requirements 
of  27  CFR  4.25(e)(3). 

If  the  wine  is  not  eligible  for  the 
appellation,  the  bottler  must  change  the 
brand  name  or  other  label  reference  and 
obtain  approval  of  a  new  label.  Different 
rules  apply  to  a  wine  in  this  category 
bearing  a  brand  name  that  was  used  on 
a  label  approved  prior  to  July  7,  1986. 
See  27  CFR  4.39(i)  for  details. 

Ribbon  Ridge  Petition 

General  Itiformation 

We  have  received  a  petition  from  Ale.x 
Sokol-Blosser.  secretary  of  the  North 
Willamette  Valley  AVA  Group, 
proposing  a  new  viticultural  area  to  be 
called  the  "Ribbon  Ridge.  "  Harry 


Peterson-Nedrv  and  Doug  Tunnell 
authored  the  petition.  This  proposed 
viticultural  area,  located  in  the  northern 
part  of  Yamhill  County,  Oregon, 
between  Newberg  and  Gaston, 
approximately  22  miles  southwest  of 
Portland.  Oregon,  and  40  miles  inland 
from  the  Pacific  Ocean.  Measuring 
approximately  1.75  miles  in  width  and 
3.5  miles  in  length,  the  proposed  area 
includes  a  total  of  3.330  acres  (5.25 
square  miles),  of  which  1.000  to  1,400 
acres  are  suited  to  premium  wine  grape 
planting.  As  of  2002.  at  least  14 
vineyards,  totaling  over  286  acres 
currently  planted,  plus  3  commercial 
wineries  exist  within  the  proposed 
boundaries  of  the  Ribbon  Ridge 
viticultural  area.  Four  additional 
vineyards  and  three  additional  wineries 
are  currently  in  the  planning  stage  and 
should  be  developed  within  the  next  3 
years.  If  established,  they  would  fall 
within  the  proposed  viticultural  area. 

The  proposed  Ribbon  Ridge 
viticultural  area  consists  of  a  3.5-  by 
1.75-mile  distinct  ridge  that  is  separate 
from  the  higher  surrounding  landmass. 
It  has  significant,  marked  drainage  on 
all  sides  and  is  a  single.  e\ident 
landmass  of  uniform  shape  and 
composition  that  differs  from  the 
hillside  sites  in  the  vicinity.  The 
petitioners  decided  to  use  physical 
features,  soil,  and  to  a  lesser  extent, 
elevation  and  climate,  as  the  primary 
factors  in  defining  the  boundaries  of  the 
proposed  area. 

Evidence  That  the  \'ame  of  the  Area  Is 
Locally  or  Nationally  Known 

The  petitioners  state  the  geological 
formation  on  which  the  proposed 
viticultural  area  is  located  has  been 
continuously  referred  to  as  Ribbon 
Ridge  since  before  1888.  Ribbon  Ridge 
was  given  its  name  by  Colby  Carter,  an 
early  settler  who  came  from  Missouri  in 
1865.  Since  that  time,  the  formation  has 
been  consistently  referred  to  as  Ribbon 
Ridge  and  is  so  identified  on  USGS  and 
other  maps.  The  first  official  use  of  the 
name  "Ribbon  Ridge  "  in  conjunction 
with  this  area  dates  to  1888  with  the 
creation  of  the  Ribbon  Ridge  School 
District  #68  by  Yamhill  County  Schools. 
The  school  began  operations  in  1889 
and  was  in  use  through  at  least  1953. 

A  reference  to  Ribbon  Ridge  appeared 
in  the  'Oregon  Historical  Quarterly," 
Vol.  XLIV.  page  307.  March-December 
1943:  "Ribbon  Ridge  is  a  spur  in  the 
southwest  part  of  the  Chehalem 
Mountains,  about  east  of  Yamhill.  The 
top  of  the  ridge  twists  like  a  ribbon, 
hence  the  name."  The  petitioners 
provided  evidence  that  Ribbon  Ridge  is 
an  official  location  name  in  Oregon  and 
the  United  States.  It  is  registered  in  the 
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Department  of  Interior  and  U.S. 
Geological  Survey's  Geonames  database. 

The  term  "Ribbon  Ridge"  figures 
prommently  on  the  USGS  Dundee 
Quadrangle  map  submitted  with  this 
petition. 

Historical  or  Current  Evidence  That 
Supports  the  Proposed  Boundaries 

The  petitioners  assert  that  the 
proposed  viticultural  area  is  an  evident 
landmass  of  uniform  shape  and 
composition  that  differs  from  the 
hillside  sites  in  the  vicinity,  which  are 
appropriate  for  wine  grapes  in 
hi.storical.  climatic,  and  geological  ways. 
Ribbon  Ridge  has  been  known  as  a 
distinct  farming  district,  with  its  own 
name  and  its  own  mix  of  crops,  ranging 
from  walnuts,  prunes,  hazelnuts,  hay, 
Christmas  trees,  timber  lots,  and  cattle 
for  more  than  a  century.  Many  of  these 
require  the  warmth  and  protection  of 
the  hillside  site  for  economic 
distinction.  Farmers  from  Ribbon  Ridge 
are  reported  to  have  willingly 
differentiated  themselves  from  adjoining 
areas  such  as  Chehalem  Valley,  Kings 
Grade,  and  Rex  Hills,  even  to  the  extent 
of  establishing  a  separate  school,  when 
others  existed  in  immediately  adjacent 
areas. 

Further,  the  petitioners  offer  evidence 
that,  geographically,  the  proposed  area 
is  differentiated  and  separated  from 
adjoining  farming  regions  bv  the 
regularity  and  unaltered  nature  of  the 
island-like  ridge,  its  position  as  a  mass 
broken  free  from  other  uplifts  or  larger 
hillsides,  and  the  clean  division  its 
drainage  system  makes  around  the  full 
perimeter  of  the  landmass.  Specifically, 
the  Chehalem  Creek  Valley  is  deep, 
wide,  and  severely  sloped  on  Ribbon 
Ridge's  western  flank.  Where  the  Creek 
exits  the  hills,  the  Chehalem  Valley  is 
wide  and  flat  at  the  200-foot  level  to  the 
south  of  Ribbon  Ridge.  Dopp  and  Ayres 
Creeks  originate  on  the  flank  of  the 
Chehalem  Mountains  underneath  Bald 
Peak,  flowing  westward  to  accumulate 
Ribbon  Ridge's  drainage,  and  then 
diverging  to  the  south  and  north, 
achieving  the  complete  segregation  of 
the  ridge  on  the  northwest  side  at  an 
elevation  of  approximately  400  feet. 

Roads  have  historicallybeen  built  at 
the  low  spots  around  the  ridge,  and 
Dopp,  Albertson,  and  North  Vallev 
Roads  encircle  Ribbon  Ridge 
completely.  Ribbon  Ridge  Road  dissects 
the  landmass,  running  the  spine  of  the 
Ridge  lengthwise,  north  to  south.  The 
petitioners  state  Ribbon  Ridge  is  clearly 
defined  by  both  elevation  and  Yamhill' 
County  roads  The  proposed  viticultural 
area  is  defined  as  the  area  at  240  feet  in 
elevation  or  above,  enclosed  by  the  10- 
mile  county  road  loop. 


Vineyard  activity  began  on  Ribbon 
Ridge  in  1980  with  the  planting  of 
Ridgecrest  Vineyards.  The  first 
commercial  vineyard  was  established  in 
1982  with  the  planting  of  54  acres  of 
Pinot  Noir  and  Chardonnav.  Yamhill 
Valley  Vineyards  first  used  grapes  firom 
these  vineyards  in  wine  production  in 
1985.  It  is  estimated  that  between  1,000 
and  1 .400  acres  in  the  proposed  Ribbon 
Ridge  viticultural  area  are  suited  to 
premium  wine  grape  planting.  Fourteen 
vineyards  and  three  wineries  are 
currently  located  on  Ribbon  Ridge,  with 
286  acres  currently  planted.  Four 
additional  vineyards  and  three 
additional  wineries  are  currently  in  the 
planning  stage  and  should  be  developed 
wnthin  the  next  3  years.  Vineyards  or 
winery  operations  now  own  in  excess  of 
700  total  acres  on  Ribbon  Ridge. 

Evidence  of  Distinctive  Geographical 
Features 

The  petitioners  state  that  the 
proposed  Ribbon  Ridge  viticultural 
area's  boundaries  are  based  primarily  on 
a  combination  of  topographic,  elevation, 
and  climatic  factors  that  contrast  with 
the  surrounding  Willamette  Valley, 
Coast  Range,  and  Columbia  Gorge. 

Physical  Features 

The  petitioners  assert  that  Ribbon 
Ridge,  from  the  air,  appears  as  an  island 
that  has  broken  off  from  the  higher 
landmasses  that  surround  it  and  floats 
freely  above  the  Chehalem  Valley  floor. 
It  extends  southward  from  the 
Chehalem  Mountains  and  rises  above 
the  floor  of  the  Valley.  Ribbon  Ridge 
Road  runs  north  to  south  along  its  spine. 
Ribbon  Ridge  is  defined  on  the  east  and 
west  by  the  watersheds  that  fall  away 
from  the  road  in  both  directions.  It  is 
separated  from  the  Chehalem  Mountains 
by  A\Tes  Creek  on  the  north  and  a  creek 
known  locally  as  Dopp  Creek,  which 
runs  parallel  to  Dopp  Road  on  the  east 
and  flows  south  to  form  the  eastern 
boundar}'.  On  the  western  side  of 
Ribbon  Ridge,  the  Chehalem  Creek 
Valley  dramatically  separates  the 
proposed  area  from  the  Coast  Range 
hillsides  that  are  associated  with  the 
Yamhill-Carlton  District.  There  is  a 
gorge-like  drop  of  300  feet  or  more  into 
the  narrow  quarter-mile  ravine  that 
widens  at  the  foot  of  Ribbon  Ridge  into 
the  broad,  flat  Chehalem  Valley  dividing 
the  Chehalem  Mountains  from  the  Red 
Hills  of  Dundee  area.  This  feature,  more 
than  any  other,  shows  the  separate 
nature  of  Ribbon  Ridge's  formation  as  an 
uplifted  landmass  of  unique  origin. 

Soil 

The  petitioners  state  that  the  soils  of 
Ribbon  Ridge  are  relatively  uniform,  all 


being  marine  sedimentary  and  fine- 
textured  (mainly  Willake'nzie  series)  at 
plantable  elevations,  without  significant 
alterations  from  slides  and  erosion. 
Specifically.  Ribbon  Ridge  is  a  distinct, 
natural,  geological  formation  of 
eastward-tilted  marine  sedimentan" 
strata  dated  to  the  upper  Eocene.  The 
Keasey  Formation,  exposed  on  the 
western  side  of  the  Ridge,  is  laminated 
to  massive,  pale  gray,  tuffaceous 
mudstone,  to  fine  tuffaceous  sandstone. 
The  overlying  Pittsburgh  Bluffs 
Formation,  exposed  in  the  central  and 
eastern  side  of  the  Ridge,  is  a  massive 
to  thick-bedded  gray  to  tan,  weathering, 
feldpathic  litharenite  with  tuffaceous 
mudstone  and  sandstone.  The 
petitioners  assert  that  within  the  region 
Ribbon  Ridge  is  unusual  in  the  presence 
•of  only  these  two  geological  strata  and 
the  intact  nature  of  these  formations. 
Further,  they  contend  that,  because 
the  ridge  is  ancient  and  stable,  the  soils 
from  these  fine  sedimentary  parent 
materials  are  well  weathered  and 
consequently  are.  on  average,  deeper  in 
profile  and  more  finely  structured  than 
soils  in  surrounding  areas. 

As  a  consequence  of  its  geological 
history,  the  soils  of  Ribbon  Ridge  are 
distinct  from  those  of  adjacent 
vineyards  in  several  significant  .ways. 
Unlike  the  Chehalem  Mountains  to  the 
north  and  east,  the  soils  of  ribbon  Ridge 
are  entirely  derived  from  marine 
sedimentar>'  parent  materials.  They  are 
distinctly  different  from  the  alluvial 
sedimentary  soils  that  constitute,  in  part 
or  entirely,  areas  to  the  east  of  Ribbon 
Ridge  or  to  the  south  in  the  Chehalem 
Valley  flood  plain.  They  are  different 
from  the  adjacent  volcanic  soils  in  the 
proposed  Chehalem  Mountains  and  Red 
Hills  of  Dundee  American  viticultural 
areas.  The  petitioners  also  offered 
evidence  that  the  soils  of  Ribbon  Ridge 
are  related  but  distinctly  different  from 
the  marine  sedimentary  hillsides 
(mainly  Willakenzie  and  Peavine  Series) 
to  the  west  of  Chehalem  Creek  Gorge  in 
the  proposed  Yamhill-Carlton  area  in 
that  they  are  younger,  finer,  and  more 
uniform  due  to  finer  parent  materials  of 
sandstone,  siltstone.  and  mudstone. 

Elevation 

The  petitioners  state  the  proposed 
Ribbon  Ridge  viticultural  area  extends 
southward  from  the  Chehalem 
Mountains  and  rises  above  the  floor  of 
the  Chehalem  Valley  from 
approximately  200  feet  to  an  elevation 
of  683  feet.  The  proposed  area  is  defined 
as  240  feet  in  elevation  or  higher  and  is 
enclosed  by  a  9.85-mile  county  road 
loop.  The  area  contains  south-sloped 
plantings  at  elevations  high  enough  to 
avoid  valley  soils  (over  240  feet)  but 
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beneath  the  i.uohns  effects  of  higher 
elevation  imaximum  height  of  area  is 
683  feet).  The  area  between  these  two 
elevation  lines  receives  maximum  heat 
accumulation,  as  well  as  good  air  and 
water  drainage. 

Degree-day  accumulations  in  the 
proposed  area  average  2.455,  as 
compared  to  2,541  at  McMinnville 
(southwest  of  Ribbon  Ridge)  and  2.650 
at  Portland  {northeast  of  Ribbon  Ridge). 
The  data  on  Ribbon  Ridge  is  typical  of 
liillside  sites  with  earlier  starts  to 
warmint;.  less  nighttime  temperature 
drops,  and  clipped  heat  spikes  in 
midsummer  that  provide  a  consistent 
climate  for  adequate  ripening. 
According  to  the  petitioners,  these 
features  allow  longer,  cooler  growing 
seasons,  which  are  ideal  for  delicate 
varietals  like  Pinot  Noir,  Chardormay, 
and  Pinot  Gris. 

To  the  best  of  their  knowledge,  the 
petitioners  state  that  all  of  the  existing 
vineyards  in  the  proposed  viticultural 
area  are  located  between  240  to  680  feet. 
Further,  they  believe  the  240-foot 
contour  line  minimum  height  boundary 
will  exclude  alluvial  soils,  which  are 
not  best  suited  for  viticulture. 

Climate 

The  petitioners  state  that  Ribbon 
Ridge's  island-like  characteristics  and 
the  proximity  of  surrounding 
,.landmasses  tend  to  shield  and  uniquely 
protect  the  proposed  area  from  many  of 
the  extremes  that  affect  the  other 
agricultural  microclimates  in  the 
northern  Willamette  Valley.  Air  and 
water  drainage  exist  on  all  sides.  Low 
clouds  tend  to  accimaulate  on  the 
surrounding  hilltops;  fog  tends  to  settle 
on  the  valley  floor  in  early  and  late  parts 
of  the  growing  season.  The  Coast  Range 
and  ^'iimhill  mountains  to  the  west 
encourage  weather  systems  to  drop 
moisture  before  reaching  Ribbon  Ridge 
and  to  moderate  wind  extremes  from 
Pacific  storms.  The  Chehalem 
Mountains.  Bald  Peak,  and  Portland  hill 
systems  to  the  north  tend  to  protect  this 
area  from  the  Columbia  Gorge  and 
eastern  Oregon  weather  systems  that 
deliver  cold  in  the  winter  and  heat  or 
winds  m  the  summer.  The  Dundee  Hills 
to  the  south  shield  Ribbon  Ridge  from 
extreme  winds  that  funnel  coastal 
weather  systems  through  the  Van  Duzer 
corridor,  whether  hot.  cold,  or  wet  in 
the  summer  or  winter. 

The  petitioners  provided  an  analysis 
of  compiled  dailv  weather  data 
comparing  exposed  vallev  floor  weather 
stations  such  as  Salem  (south  of  Ribbon 
Ridge),  McMinnville  (southwest  of 
Ribbon  Ridge),  and  Portland  Airport 
(east  of  Ribbon  Ridge)  to  hillside 
vineyard  stations  on  Ribbon  Ridge 


(Whistling  Ridge).  The  analysis 
indicates  a  tendency  towards  slightly 
warmer  and  drier  conditions  on  grape- 
growing  hillsides  of  the  northern  valley, 
such  as  the  proposed  Ribbon  Ridge 
viticultural  area.  These  apparent 
differences  are  even  more  significant 
during  the  grape-growing  season  (April- 
October),  when  the  nature  of  hillside 
warming  is  especially  important  in 
achieving  ripening  similar  to  that  of 
warm  valley  sites  without  the  risk  of 
frost  or  the  problems  of  excess  soil 
moisture.  Specifically,  hillside  data 
showed  higher  minimum  (2-3  °F)  and 
maximum  (2-7  °F)  daily  temperatures 
during  eajly  and  late  growing  seasons 
than  those  of  exposed  valley  floor  sites. 
This  moderation  permits  early  growth  in 
the  spring,  consistent  and  even  ripening 
with  retention  of  acids  over  the  summer, 
and  a  long,  full  ripening  in  the  fall. 

The  petitioners  supplied  data 
suggesting  precipitation  on  protected 
hillsides  in  the  Ribbon  Ridge  area  is  up 
to  10  inches  less,  approximately  25 
percent,  than  it  is  on  unprotected  valley 
sites.  Growing  season  precipitation  is 
reduced  even  farther,  with  1.1  inches 
accumulated  April-October  on  average, 
or  approximately  35  percent  reduction 
from  the  Coast  Range  or  valley  floor 
sites.  For  example,  the  armual  rainfall  at 
Whistling  Ridge  in  the  proposed  Ribbon 
Ridge  viticultural  area  averages  29 
inches  as  compared  to  36  inches  for  the 
Portland  International  Airport,  (located 
east  of  the  proposed  area),  39  inches  for 
Salem  (south  of  Ribbon  Ridge),  while 
the  Coast  Range,  located  west  of  the 
Ribbon  Ridge,  has  an  average  range  of 
80  inches  to  more  than  100  inches  per 
year.  Further,  the  petitioners  state  that 
Ribbon  Ridge's  annual  rainfall  is  less 
than  otha-  wine  growing  regions  in  the 
immediate  vicinity,  such  as  Yamhill- 
Carlton  District's  42  inches,  Chehalem 
Mountains'  37-60  inches,  and  Dundee 
Hills'  30-45  inches. 

Proposed  Boundaries 

The  uses  maps  required  for 
determining  the  boundary  of  the 
proposed  Ribbon  Ridge  viticultural  area 
are: 

(1)  Laurelwood  Quadrangle,  Oregon, 
7.5  Minutes  Series,  1956,  revised  1978; 
and 

(2)  Dundee  Quadrangle,  Oregon,  7.5 
Minute  Series,  1956,  revised  1993. 

A  complete  description  of  the 
proposed  area's  boundaries  is  found  in 
the  proposed  rule  text  below. 

Public  Participation 

Comments  Sought 

We  request  comments  from  anyone 
interested.  Please  support  your 


comments  with  specific  information. 
Examples  include  name  evidence  and 
data  about  growing  conditions  or  area 
boundaries.  All  comments  must  include 
your  name  and  mailing  address, 
reference  this  notice  number,  and  be 
legible  and  written  in  language 
generally  acceptable  for  public 
disclosure. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals. 

Confiden  tiality 

We  do  not  recognize  any  submitted 
material  as  confidential.  All  comments 
are  part  of  the  public  record  and  subject 
to  disclosure.  Do  not  enclose  in  your 
comments  any  material  vou  consider 
confidential  or  inappropriate  for 
disclosure. 

Submitting  Comments 

You  may  submit  comments  in  any  of 
four  ways. 

•  By  mail:  You  may  send  written 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  B\'  facsimile:  You  mav  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  on  8.5  by  ll-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic-mail  must — 

(1)  Contain  your  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8.5  by 
11 -inch  paper. 

•  By  online  form:  We  provide  a 
comment  form  with  the  online  copy  of 
this  proposed  rule.  See  the  TTB  Internet 
Web  site  at  http://v\-\v\v. ttb.gov/alcobol/ 
rules/index. htm  and  select  '"Send 
comments  via  e-mail"  under  this  notice 
number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Disclosure 

You  may  view  copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  any  comments  by 


Federal  Register  /  Vol    68.  No.  212/Monday.  November  3.  200:UPrnpospd  Rules 


62263 


appointment  in  our  library  at  1.310  G 
Street.  NVV..  Washington.  DC  20005. 
You  may  also  obtain  copies  at  20  cents 
per  page.  Telephone  our  librarian  at 
202-927-8210  if  you  want  to  schedule 
an  appointment  or  to  request  copies  of 
comments. 

For  your  convenience,  we  will  post 
comments  received  in  response  to  this 
notice  on  the  TTB  Web  site.  We  may 
omit  voluminous  attachments  or 
material  that  we  consider  unsuitable  for 
posting.  In  all  cases,  the  full  comment 
will  be  available  in  our  reference 
library.  To  view  the  online  copies  of  the 
comments  on  this  rulemaking,  visit 
h  ttp  ://\\-i\iv.  tth.gov/alcoh  ol /rules/ 
index. htm  and  select  the  "View 
comments"  link  under  this  notice 
number 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulator}'  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  regulation  imposes  no 
new  reporting,  recordkeeping,  or  other 
administrative  requirements.  Any 
benefit  derived  from  the  use  of  a 
viticultural  area  name  would  be  the 
result  of  a  proprietor's  efforts  and 
consumer  acceptance  of  wines  from  that 
area.  Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 

regulatory  action,  as  defined  bv 
Executive  Order  12866,  58  FR  51735. 
Therefore,  it  requires  no  regulatory 

assessment. 

Drafting  Information 

The  prim  ipal  author  of  this  document 
is  B.J.  Kipp.  Regulations  and  Procedures 
Division  (Portland.  Oregon).  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Winn. 
Authorit\  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  title  27, 
Code  of  Federal  Regulations,  part  9, 
American  Viticultural  .^reas,  as  follows: 


PART  9— AMERICAN  VITICULTURAL 
AREAS 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Subpart  C  is  amended  by  adding 
Section  9.         to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§9.  Ribbon  Ridge. 

(a)  i\ame.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Ribbon 
Ridge". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Ribbon  Ridge  viticultural  area  are 
two  1:24,000  scale.  United  States 
Geological  Survey,  topographic  maps. 
They  are: 

(1)  Laurelwood  Quadrangle,  Oregon. 
7.5  Minutes  Series,  1956,  photorevised 
1978:  and 

(2)  Dundee  Quadrangle.  Oregon,  7.5 
Minute  Series,  1956  (revised  1993). 

(c)  Boundaries.  Ribbon  Ridge 
viticultural  area,  located  in  northern 
Yamhill  County,  Oregon,  between 
Newberg  and  Gaston,  consists  of  the 
land  at  240  feet  in  elevation  or  above 
within  this  9.85-mile  circumferential 
county  road  loop: 

(1)  the  point  of  beginning  is  on  the 
Laurelwood  Quadrangle  map.  in 
Yamhill  County,  section  58,  R3W,  T2S. 
where  the  240-foot  contour  line 
intersects  with  North  Valley  Road  at  the 
southern  edge  of  the  map: 

(2)  Proceed  north  0.6  miles  along  the 
North  Valley  Road  until  it  intersects 
with  Albertson  Road  (shown  but 
unnamed  on  the  Laurelwood 
Quadrangle): 

(3)  Proceed  east  0.2  miles  along 
Albertson  Road  until  it  intersects  with 
Dopp  Road.  (Approximate  elevation 
ranges  from  220  to  240  feet  over  this 
distance.); 

(4)  Proceed  south,  then  east,  and  then 
south  again  1.6  miles  along  Dopp  Road 
(beside  Ayres  Creek)  to  the  southern 
edge  of  the  map,  section  53,  R3W,  T2S. 
(Approximate  elevation  ranges  from  220 
to  460  feet  over  this  distance.): 

(5)  Continue  on  the  Dundee 
Quadrangle  map,  section  53,  R3W,  T2S. 
Proceed  south  2.15  miles  on  Dopp  Road 
to  slightly  south  of  the  intersection  of 
Dopp  Road  and  Calkins  Lane  where  the 
240-foot  contour  line  crosses  Dopp 
Road.  (Elevation  ranges  approximately 
400-240  feet  over  this  distance.); 

(6)  Proceed  south  on  Dopp  Road  1.1 
miles  to  its  intersection  with  North 
Valley  Road.  (Elevation  ranges  from  180 
to  260  feet  over  this  distance.); 


(7)  Proceed  west  on  North  Valley 
Road  1.0  miles  to  its  intersection  with 
Ribbon  Ridge  Road.  (Elevation  ranges 
from  180  to  260  feet  over  this  distance.); 
and 

(8)  Proceed  generally  north  on  North 
Valley  Road  3.2  miles  to  the  northern 
edge  of  the  Dundee  Quadrangle  to 
where  the  240-foot  contour  line 
intersects  with  North  Valley  Road  (the 
point  of  beginning),  section  58.  R3W, 
T2S.  (Approximate  elevation  ranges 
from  180  to  220  feet  over  this  distance.). 

Signed:  October  1.  2003. 
Arthur  J.  Libertucci, 
Administrator. 
(FR  Doc.  03-27586  Filed  10-31-4)3;  8r45  am] 

BILLING  CODE  481 0-31 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY145-200339(bi.  FRL-7582-5] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky. 
Permit  Provisions  for  Jefferson 
County.  KY 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  re\ision  to  the  Jefferson  County, 
Kentucky  portion  of  the  Kentucky  State 
Implementation  Plan  (SIP)  which 
amends  four  regulations  of  the  Metro 
Louisville  Air  Pollution  Control  District 
(MLAPCD).  The  four  MLAPCD 
regulations  being  revised  are:  Regulation 
1 .08.  "Administrative  Procedures," 
Regulation  2.05,  "Prevention  of 
Significant  Deterioration  of  Air 
Quality."  Regulation  2.09.  "Causes  for 
Permit  Modification.  Revocation,  or 
Suspension."  and  Regulation  2.17, 
"Federally  Enforceable  District  Origin 
Op.  rating  Permits."  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  States  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  pubhc  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
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commpnt  pt^riod  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  3.  2003. 
ADDRESSES:  Comments  may  be 
submitteci  h\  mai!  to:  Michele 
Notarianni.  .\ir  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  En\  iroumental  Protection 
Agency  Region  4.  61  Forsvth  Street, 
SW..  Atlanta.  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule,  SUPPLEMENTARY 
INFORMATION  isectmns  1    B  1    through  3.), 
which  is  published  in  the  Rules  Section 
of  this  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni.  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division.  U.S. 
Hnvirr)nmental  Protection  Agency 
Region  4.  61  Forsyth  Street.  SW..' 
Atlanta,  Georgia  30303-8960.  Phone: 
(404)  562-9031.  E-mail: 
notarianni. michele@epa.^ov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  October  21,  2003. 
A.  Stanley  Meiburg, 

feting  Regional  Administrator,  Region''4. 
(FR  Doc.  03-27552  Filed  10-31-03:  8:45  am] 

BILLING  CODE  6S6O-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[AZ  1 1 5-0058b;  FRL-7574-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Arizona 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 

the  maintenance  plan  for  the  Ajo  area  in 
Arizona  and  grant  the  request  submitted 
by  the  State  to  redesignate  this  area  from 
nonattainment  In  attainment  for  the 
National  Ambient  Air  Quality  Standards 
fur  sulfur  dioxide  (SO2). 
DATES:  Comments  on  this  proposal  must 
be  received  bv  December  ^.  2003. 
ADDRESSES:  Comments  should  be 
mailed  fir  emailed  to  Wie^ike  Tax.  Office 
of  Air  Planning  iAIR-2),  U.S. 


Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901, 
tax.nienke@epa.gov.  Comments  may 
also  be  submitted  through  bttp:// 
WH'W'. regulations. gov.  We  prefer 
electronic  comments.  You  can  inspect 
copies  of  EPAs  Federal  Register 
document  and  Technical  Support 
Document  (TSD)  at  our  Region  IX  office 
during  normal  business  hours  (see 
address  above).  Due  to  increased 
security,  we  suggest  that  you  call  at  least 
24  hours  prior  to  visiting  the  Regional 
Office  so  that  we  can  make 
arrangements  to  have  someone  meet 
you.  The  Federal  Register  notice  and 
TSD  are  also  available  as  electronic  files 
on  EPA's  Region  9  Web  Page  at  bttp:// 
vvmv.  epa  .gov/region09/air. 

Copies  of  the  State  Implementation 
Plan  (SIP)  materials  are  also  available 
for  inspection  at  the  address  listed 
below:  Arizona  Department  of 
Environnsental  Quality,  1110  W. 
Washington  Street,  First  Floor,  Phoenix. 
AZ  85007.  Telephone  (602)  771-4335. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wienke  Tax,  Air  Planning  Office  (AIR- 
2),  Air  Division,  U.S.  EPA,  Region  9. 
P.O.  Box  $6825,  Tucson,  AZ  85754- 
6825.  Telephone:  (520)  622-1622.  E- 
mail:  tax.\vienke@epa.gov,  or  check 
h  tip  ://inviv.  epa.gov/region09/air 

SUPPLEMENTARY  INFORMATION:  In  the 

Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  the 
maintenance  plan  for  the  Ajo  SO; 
nonattaiiunent  area.  We  are  also 
approving  the  State  of  Arizona's  request 
to  redesignate  the  Ajo  area  from 
nonattainment  to  attainment  for  the 
primary  SO:  NAAQS.  We  are  taking 
these  actions  without  prior  proposal 
because  we  believe  that  the  revision  and 
request  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  plarmed.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  September  25,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  03-27264  Filed  10-31-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7581-S] 

South  Dakota:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  South  Dakota  has  applied  to 
EPA  for  Final  authorization  of  the 
changes  to  its  hazardous  waste  program 
under  the  Resource  C(ms(;rvation  and 
Recovery  Act  (RCR.-\).  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qiialifv'  for  Final 
authorization  and  is  proposing  to 
authorize  the  State's  changes  through 
this  proposed  final  action. 
DATES:  Written  comments  must  be 
received  by  December  3,  2003. 
ADDRESSES:  Copies  of  the  South  Dakota 
program  revision  applications  and  the 
materials  which  EPA  used  in  evaluating 
the  revisions  are  available  for  inspection 
and  copying  at  the  following  locations: 
EPA  Region  VIII.  from  7  AM  to  4  PM, 
999  18th  Street.  Suite  300,  Denver, 
Colorado  80202-2466,  contact:  Kris 
Shurr.  phone  number:  (303)  312-6139, 
e-mail:  .s/i urr.A:risaepn.go\  or  SDDENR, 
from  9  AM  to  5  PM.  loe  Foss  Building, 
523  E.  Capitol,  Pierre.  South  Dakota 
57501-3181,  contact:  Carrie  lacobson, 
phone  number  (605)  773-3153.  Send 
written  comments  to  Kris  Shurr,  8P- 
H\V,  U.S.  EPA.  Region  VIII.  999  18th 
Street,  Suite  300.  Denver.  Colorado 
80202-2466.  phone  number:  (303)  312- 
6139  or  electronically  to 
sh  11  rr  krisQ  epa  -gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr.  8P-HW.  U.S.  EPA.  Region  \1II, 
999  18th  Street,  Suite  300.  Denver. 
Colorado  80202-2466.  phone  numbej; 
(303)  312-6139  or  shurr.kris'&epa.gov. 
Written  comments  must  be  received  by 
December  3,  2003. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  Final 
authorization  from  EPA  under  RCR,\ 
section  300B(b).  42  U.S.C.  6926(b).  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  .stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessarv  when  Federal  or  State 
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statuton-  or  regulator)'  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPAs  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124. 
260  through  266.  268.  270.  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Proposed  Rule? 

We  conclude  that  South  Dakota's 
applications  to  revise  its  authorized 
program  meet  all  of  the  statutorv  and 
regulatory  requirements  established  by 
RC^R^A..  Therefore,  we  propose  to  grant 
South  Dakota  final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  die 
authorization  applications.  South 
Dakota  has  responsibility  for  permitting 
Treatment.  Storage,  and  Disposal 
Facilities  (TSDFs)  within  its  borders, 
e.xcept  in  Indian  Country,  and  for 
carrying  out  the  aspectsof  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  m  South  Dakota, 
including  issuing  permits,  until  South 
Dakota  is  authorized  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

This  decision  means  that  a  facility  in 
South  Dakota  subject  to  RCR.'^  will  have 
to  comply  with  the  authorized  State 
requirements  instead  of  the  equivalent 
Federal  requirements  in  order  to  comply 
with  RCRA,  South  Dakota  has 
enforcement  responsibilities  under  its 
State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008.  3013,  and  7003. 
which  include,  among  others,  authoritv 
to: 

•  Conduct  inspections;  require 
monitoring,  tests,  analyses,  or  reports: 

•  Enforce  RCRA  requirements: 
suspend  or  revoke  permits;  and. 

•  Take  enforcement  actions  regardless 
of  whether  South  Dakota  has  taken  its 
own  actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  South  Dakota  is 
being  authorized  by  today's  action  are 
already  effective  and  are  not  changed  by 
today's  action. 


D.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  all 
public  comments  in  a  later  Federal 
Register.  You  will  not  have  another 
opportunity  to  comment,  therefore,  if 
you  want  to  comment  on  this  action, 
you  must  do  so  at  this  time. 

E.  What  Has  South  Dakota  Previously 
Been  Authorized  for? 

South  Dakota  initially  received  Final 
authorization  on  October  19,  1984, 
effective  November  2,  1984  (49  FR 
41038)  to  implement  the  RCRA 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
their  program  on  April  17.  1991. 
effective  lune  17,  1991  (56  FR  15503): 
September  8,  1993.  effective  November 
8,  1993  (FR  47216);  January  10,  1994, 
effective  March  11,  1994  (59  FR  01275); 
July  24,  1996,  effective  September  23. 
1996  (61  FR  38392);  and  May  9,  2000, 
effective  June  8,  2000  (65  FR  26755). 

F.  What  Changes  Are  We  Proposing  To 

Authorize  With  Todays  Action? 

South  Dakota  submitted  a  final 
complete  program  revision  applications 
on  August  16,  2002  and  February  14, 
2003,  seeking  authorization  of  their 
changes  in  accordance  with  40  CFR 
271.21.  We  now  make  an  final  decision, 
subject  to  receipt  of  WTitten  comments 
that  oppose  this  action,  that  South 
Dakota's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessar\'  to  qualif\-  for  final 
authorization.  Therefore,  we  propose  to 
grant  South  Dakota  final  authorization 
for  the  following  program  changes  (the 
Federal  Citation  followed  by  the  analog 
from  the  Administrative  Rules  of  South 
Dakota  (ARSD  74:28),  revised  August 
28,  2002):  Carbamate  Production 
Identification  and  Listing  of  Hazardous 
Waste  [60  FR  07824.  2/9/95:  60  FR 
19165,  4/17/95;  and  60  FR  25619,  5/12/ 
95]  (Checklist  140)/74:28:22;01; 
Conditionally  Exempt  Small  Quantity 
Generator  Disposal  Options  under 
Subtitle  D  (61  FR  34252,  7/1/96] 
(Checklist  153)/74:28:22:01:  Land 
Disposal  Restrictions  Phase  Ill- 
Emergency  Extention  of  the  K088 
Capacity  Variance  [62  FR  01992,  1/14/ 
97]  (Checklist  155)/74:28:30;01;  Military 
Munitions  Rule  [62  FR  06622,  2/12/97]' 
(Checklist  156)/78:28:21:02,  78:28:22:01, 
78:28:23:01,  78:28:24:01,  78:28:25:01, 
78:28:26:01,  78:28:27:01.  and 
78:28:28:01:  Land  Disposal  Restrictions 
Phase  r\'— Treatment  Standards  for 
Wood  Presenting  Wastes,  Paperwork 
Reduction  and  Streamlining, 
Exemptions  from  RCRA  for  Certain 


Processed  Materials,  and  Miscellaneous 
Hazardous  Waste  Provisions  [62  FR 
25998,  5/12/97]  (Checklist  157)/ 
78:28:22:01  and  78:28:30:01;  Testing  & 
Monitoring  Activities  Amendment  III  [62 
FR  32452,  6/13/97]  (Checklist  158)/ 
78:28:21:02.  78:28:25:01.  78:28:27:01. 
and  78:28:28:01;  Conformance  mth  the 
Carbamate  V^acafur  [62  FR  32974,  6/17/ 
97]  (Checklist  159)/78:28:22:01  and 
78:28:30:01;  Land  Disposal  Restrictions 
Phase  III— Emergency  Extension  of  the 
K088  National  Capacity'  Variance, 
Amendment  [62  FR  37694,  7/14/97] 
(Checklist  160)/78:28:30:01;  Emergencv 
Revision  of  the  Carbamate  Land 
Disposal  Restrictions  [62  FR  45568,  8/ 
28/97]  (Checklist  161)/78:28:30:01;  Kraft 
Mill  Steam  Stripper  Condensate 
Exclusion  [63  FR  18504,  4/15/98] 
(Checklist  164)/78:28:22:01;  Recycled 
Used  Oil  Management  Standards- 
Technical  Correction  6-  Clarification  (63 
FR  24963.  5/6/98  and  63  FR  37780,  7/ 
14/98]  (Checklist  166)/78:28:22:01  and 
78:28:27:01;  Land  Disposal  Restrictions 
Phase  n'— Treatment  Standards  for     ■ 
Metal  Wastes  &■  Mineral  Processing 
Wastes  [63  FR  28556,  5/26/98] 
(Checklist  167A)/78:28;30:01;  Land 
Disposal  Restrictions  Phase  A'— 
Hazardous  Soils  Treatment  Standards  & 
Exclusions  [63  FR  28556,  5/26/98] 
(Checklist  167B)/78:28:30:01;  Land 
Disposal  Restrictions  Phase  IV— 
Corrections  [63  FR  28556,  5/26/98  and 
63  FR  31266,  6/8/98]  (Checklist  167C)/ 
78:28:30:01:  Bev/yy  Exclusion  Revisions 
&■  Clarifications  [63  FR  28556,  5/26/98] 
(Checklist  167E)/78:28:22:01;  Exclusion 
of  Recycled  Wood  Preserving 
Wastevk'oters  [63  FR  28556,  5/26/98] 
(Checklist  167F)/78:28:22:01; 
Hazardous  Waste  Combusters — Revised 
Standards  [63  FR  6/19/98]  (Checklist 
168)/78:28:22:01  and  78:28:26:01; 
Petroleum  Refining  Process  Wastes  [63 
FR  42110,  8/6/98]  (Checklist  169)/ 
78:28:22:01,  78:28:27:01,  78:28:30:01; 
Land  Disposal  Restrictions  Phase  IV— 
Zinc  Micronutrient  Fertilizeers, 
Amendment  [63  FR  46332,  8/31/98] 
(Checklist  170)/78:28:30:01;  Emergency 
Revision  of  the  Land  Disposal 
Restrictions  (LDRj  Treatment  Standards 
for  Listed  Hazardous  Wastes  from 
Carbamate  Production  [63  FR  47410, 
09/04/98]  (Checklist  171)/78:28:30:o'l; 
Land  Disposal  Restrictions  Phase  A'— 
Extension  of  Compliance  Date  for 
Characteristic  Slags  [63  FR  48124,  9/9/ 
98]  (Checklist  172)/78:28:30:01;  Land 
Disposal  Restrictions— Treatment 
Standards  for  Spent  Pot  liners  from 
Primary  Aluminum  Reduction  (K088I — 
Final  Rule  [63  FR  51254,  9/24/98] 
(Checklist  173)/78:28:30:01;  Post- 
Closure  Permit  Requirement  &■  Closure 
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Process  |63FR  56710. 10/22/98) 
(Checklist  174)/78;28:25;01.  78:28:26:01. 
and  78:28:28:01:  Universal  Waste  Rule- 
Technical  Amendments  (63  FR  71225, 
12/24/98]  (Checklist  176)/78:28:27:01 
and  78:28:33:01:  Organic  Air  Emission 
Standards — Clarification  8-  Technical 
Amendments  |64  FR  03382,  1/21/99] 
(Checklist  177/78:28:23:01.  78:28:25:01, 
and  78:28:28:01;  Petroleum  Refining 
Process  Wastes — Leachate  Exemption 
(64  FR  06806.  2/11/99]  (Checklist  178j/ 
78:28:22:01;  Land  Disposal  Restrictions 
Phase  A' — Technical  Corrections  and 
Clarifications  to  Treatment  Standards 
[64  FR  25408,  05/11/99]  (Checklist  179)/ 
78:28:22:01,  78:28:23:01.  and 
78:28:30:01;  Universx}!  Waste  Rule: 
Specific  Provisions  for  Hazardous  Waste 
Lamps  [64  FR  36466,  07/06/99] 
(Checklist  181)/74:28:21:02.  74:28:22:01, 
74:28:25:01.  74:28:26:01,  74:28:28:01. 
74:28:30:01.  and  74:28:33:01;  Hazardous 
Air  Pollutant  Standards  for  Combustors 
(64  FR  52828.  09/30/99  and  64  FR 
63209,  11/19/99]  (Checklist  182)/ 
74:28:21:01.  74:28:21:02,  74:28:22:01. 
74:28:25:01,  74:28:26:01,  74:28:27:01, 
and  74:28:28:01;  Land  Disposal 
Restrictions  Phase  A' — Technical 
Corrections  (64  FR  56469.  10/20/99] 
(Checklist  183)/74:28:22:01.  74:28:23:01. 
and  74:28:30:01;  Accumulation  Time  for 
Waste  Water  Treatment  Sludges  [65  FR 
12378.  03/08/2000]  (Checklist  184)/ 
74:28:23:01;  Toxicity  Characteristics 
Revision  as  of  June  30,  2000 
[Consolidated  Checklist  includes  55  FR 
11798.  3/29/90  and  55  FR  26986,  6/29/ 
90  (Checklist  74);  55  FR  40834.  10/5/90, 
56  FR  03978,  2/1/91.  and  56  FR  13406, 
4/2/91  (Checklist  80);  56  FR  05910.  2/ 
13/91  (Checklist  84);  57  FR  30657,  7/10/ 
92  (Checklist  108);  57  FR  23062.  6/1/92 
(Checklist  117B):  57  FR  55114.  11/24/92 
(Checklist  119).  as  well  as.  58  FR  46040, 
8/31/93  (Checklist  126  update)  and  62 
FR  25998.  5/12/97  (Checklist  157 
update). 

G.  Where  .^re  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

South  Dakota  did  not  make  any 
i  hanges  that  are  more  stringent  or 
hroader-in-scnpe  than  the  Federal  rules 
in  this  rulemaking.  South  Dakota  did 
not  rhange  any  previously  more 
stringent  nr  broader-in-scope  provisions 
to  he  equivalent  to  the  Federal  rules. 

Todav's  Federal  Register  notice  also 
eliminates  errors  in  portions  of  the 
federally  authorized  South  Dakota 
hazardous  waste  program.  In  the  process 
of  evaluating  South  Dakota's  application 
for  revisions  to  its  hazardous  waste 
program,  we  have  discovered  certain 
errors  in  the  prfigram  as  adopted  in  the 
States  regulations.  These  errors  arose  in 
part  because  the  State  incorporates 


Federal  regulations  "by  reference"  as 
thev  appear  in  the  "Code  of  Federal 
Regulations"  (CFR),  June  2000  edition, 
published  by  the  National  Archives  and 
Records  Administration.  The  specific 
regulations  EPA  relies  upon  to  provide 
official  notice  to  the  public  and 
regulated  community  of  any  Federal 
hazardous  waste  program  are  those 
found  in  the  Federal  Registers  that  are 
published  each  business  day,  rather 
than  the  annual  CFR.  Errors  appearing 
in  regulations  used  by  the  State's 
hazardous  waste  program  may  or  may 
not  be  sigaificant.  However,  in  order  to 
avoid  any  confusion  and  to  ensure  that 
EPA  oversees  and  enforces  the 
appropriate  hazardous  waste 
regulations,  we  are  publishing  the 
following  list  of  corrections  for  errors 
found  in  the  revisions  of  the  State's 
hazardous  waste  program  that  are 
approved  in  today's  Federal  Register. 
Additional  corrections  may  appear  in 
Federal  Registers  approving  later 
revisions  to  the  South  Dakota  hazardous 
waste  program. 

•  In  §  266.100,  replace  "(b),  (c),  (d) 
and  (f)"  with  "(b}-(e).  (g)  and  (h)." 

•  In  §  266.100(d)(3),  add  the 
following  missing  text  to  the  end  of  the 
paragraph:  "or  a  metal  recovery  furnace 
that  biu-ns  baghouse  bags  used  to 
capture  nietallic  dusts  emitted  by  steel 
manufacturing,  must  provide  a  one-time 
written  notice  to  the  Director  identifying 
each  hazardous  waste  burned  and 
specifj'ing  whether  the  owner  or 
operator  claims  an  exemption  for  each 
waste  under  this  paragraph  or  paragraph 
(d)(1)  of  this  section.  The  owners  or 
operator  must  comply  with  the 
requirements  of  paragraph  (d)(1)  of  this 
section  for  those  wastes  claimed  to  be 
exempt  under  that  paragraph  and  must 
comply  with  the  requirements  below  for 
those  wastes  claimed  to  be  exempt 
under  this  paragraph  (d)(3)." 

•  In  40  CFR  part  266.  appendix  VIII, 
in  the  "samivolatiles"  column,  replace 
"Plychlorinated  dibenzo-furans"  with 
"Polychlorinate  dibenzo-furans." 

.  •  in  the  40  CFR  268.40  table:  (1) 
under  waste  code  K088,  "lndeno(l,2,3,- 
c,d)  pyrene"  should  be  "Indeno(l,2.3- 
cd)  pyrene",  (2)  under  waste  code  K088. 
"Bemz(a)anthracene"  should  be 
"benzo(a)anthracene: 

•  At  264.1030(c),  replace  "40  CFR 
124.15"  (applies  to  EPA  only)  with  "40 
CFR  124.5"  (applies  to  the  S'tate). 

H.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

South  Dakota  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 


portions  of  permits  which  were  issued 
prior  to  the  effective  date  of  this 
authorization  until  South  Dakota  has 
equivalent  instruments  in  place.  We 
will  not  issue  any  new  permits  or  new 
portions  of  permits  for  the  provisions 
listed  in  Item  G  after  the  effective  date 
of  this  authorization.  EPA  previously 
suspended  issuance  of  permits  for  other 
provisions  on  the  effective  date  of  South 
Dakota's  Final  Authorization  for  the 
RCRA  base  program  and  each  of  the 
revisions  listed  in  Item  F.  EPA  will 
continue  to  implement  and  issue 
permits  for  HSWA  requirements  for 
which  South  Dakota  is  not  yet 
authorized. 

I.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  1151)  in 
South  Dakota? 

This  program  revision  does  not 
extend  to  "Indian  country  "  as  defined 
in  18  U.S.C.  1151.  Indian  country- 
includes: 

1.  Lands  within  the  exterior 
boundaries  of  the  following  Indian 
reservations  located  within  the  State  of 
South  Dakota: 

a.  Cheyenne  River  Indian  Reservation: 

b.  Crow-  Creek  Indian  Re.servation; 

c.  Flandreau  Indian  Reservation; 

d.  Lower  Brule  Indian  Reservation; 

e.  Pine  Ridge  Indian  Reservation; 

f.  Rosebud  Indian  Reservation; 

g.  Standing  Rock  Indian  Reservation; 
h.  Yankton  Indian  Reservation; 

2.  Any  land  held  in  trust  by  the 
United  States  for  an  Indian  tribe;  and, 

3.  Any  other  areas  which  are  "Indian 
countrs'"  within  the  meaning  of  18 
U.S.C. 'll51. 

].  What  Is  Codification  and  Is  EPA 
Codifying  South  Dakota's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
a  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  w-aste  program  into  the  CFR. 
We  do  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  We  reserve  the  amendment  of  40 
CFR  part  272,  subpart  QQ  for  the 
codification  of  South  Dakota's  updated 
program  until  a  later  date. 

K.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735.  October  4.  1993).  and 
therefore  this  action  is  not  subject  to 
review  by  0MB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  section  3006  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  I 
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certif\'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.}.  Because  this  action 
authorizes  pre-existing  requirements 
unde.r  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law',  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10.  1999).  because  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
^  RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
reguhtorv  action  under  Executive  Order 
12866. 

Under  RCR.\  section  3006(b),  EPA 
grants  a  State's  application  for 
authorization  as  long  as  the  State  meets 
the  criteria  required  by  RCRA.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary- 
steps  to  eliminate  drafting  errors  and' 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
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8859,  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  January  2,  2004. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Incorporation-by- 
reference,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004fb)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  October  21,  2003. 
Kerrigan  G.  Clough. 

Acting  Regional  Administrator.  Region  MIL 
[FR  Doc.  03-27553  Filed  10-31-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  622 

[Docket  No  031007250-3250-01-  I  D 
091503E] 

RIN  0648-AO63 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic:  Dolphin 
and  Wahoo  Fishery  off  the  Atlantic 
States 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Proposed  rule:  request  for 

comments. 


summary:  NMFS  issues  this  proposed 
rule  to  implement  the  Fishery- 
Management  Plan  for  the  Dolphin  and 
Wahoo  Fishery  off  the  Atlantic  States 
(FMP).  For  the  dolphin  and  wahoo 
fishery  in  the  exclusive  economic  zone 
(EEZ)  off  the  Atlantic  states  (Maine 
through  the  east  coast  of  Florida),  this 
proposed  rule  would  require  vessel 
owners  to  obtain  commercial  vessel  and 
charter  vessel/headboat  permits  and 
submit  reports;  operators  of  commercial 
vessels,  charter  vessels,  and  headboats 
to  obtain  operator  permits:  and  dealers 
to  obtain  permits  and  submit  reports: 
establish  bag  and  trip  limits  and  a 
minimum  size  limit  (dolphin  only): 
close  the  longline  fisheries  in  areas 
closed  to  the  use  of  such  gear  for  highly 
migraton,-  pelagic  species:  prohibit  sale 
without  a  commercial  vessel  permit; 
specif)'  allowable  gear:  and  establish  a 
framework  procedure  by  which  the 
South  Atlantic  Fishery  Management 
Council  (Council)  could  establish  and 
modif>-  certain  management  measures  in 
a  timely  manner.  In  addition,  the  FMP 
would  specih-  maximum  sustainable 
yield  (MSY),  optimum  yield  (OY).  the 
determinants  of  overfishing  (maximum 
fishing  mortality  threshold  (MFMT)) 
and  overfished  (minimum  stock  size 
threshold  (MSST)),  the  management 
unit,  the  fishing  vear,  and  essential  fish 
habitat  (EFH)  and  EFH  habitat  areas  of 
particular  concern  (EFH-HAPCs).  The 
intended  effects  are  to  conser\-e  and 
manage  dolphin  and  wahoo  and  to 
ensure  that  no  new  fisheries  for  dolphin 
and  wahoo  develop. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  no  later  than  5  p.m.. 
py*;tprn  time,  on  December  18.  2003. 
ADDRESSES:  Copies  of  the  FMP  may  be 
obtained  from  the  South  Atlantic 
Fisher)'  Management  Council,  One 
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Southpark  Circle.  Suite  306,  Charleston. 
SC  29407-4699:  phone: 843-571-4366: 
fax:  843-769-4520:  e-mail: 
safmce^noaagov.  The  FMP  includes  a 
Final  Environmental  Impact  Statement 
(FEIS),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA).  a  Regulatory  Impact 
Review,  and  a  Social  Impact 
Assessment/Fisheiy  Impact  Statement. 

Written  comments  on  this  proposed 
rule  must  be  mailed  to  Steve  Branstetter, 
Southeast  Region.  NMFS,  9721 
Executive  Center  Drive  N..  St. 
Petersburg.  FL  33702.  Comments  also 
may  be  sent  via  fax  to  727-570-5583. 
Comments  will  not  be  accepted  if 
sulDmitted  via  e-mail  or  Internet. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  coUection-of-information 
requirements  contained  in  this  proposed 
rule  may  be  submitted  to  Robert  Sadler. 
Southeast  Region.  NMFS,  at  the  above 
address,  and  by  e-mail  to 
David    Rostker@omb.eop.gov,  or  fax  to 
J()2-.'i95-7285. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sttni'  Branstt'tter.  phone:  727-570- 
5305.  fa.\.  727-570-5583,  e-mail: 
Steve  Bninstetter&nooci. gov. 

SUPPLEMENTARY  INFORMATION:  The 

Council  prepared  the  FMP  under 
authority  of  the  Magnuson-Sfevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-.Stevens  Act). 

Background 

Landings  of  dolphin  and  wahoo  from 
Atlantic  waters  have  increased  in  recent 
years  Given  that  the  Atlantic  dolphin 
and  wahoo  fishery'  is  historically  a 
recreational  fishery,  concern  was  raised 
when  commercial  landings  in  the 
.\tiantic  increased,  due  in  part  to  an 
inc:reasing  number  of  longliners  that 
were  targeting  dolphin  or  modifying 
their  fishing  practices  so  that  dolphin 
and  wahoo  constituted  a  greater  portion 
of  their  catch.  In  addition,  additional 
longline  effort  may  be  directed  to  the 
Atlantic  dolphin  and  wahoo  fisher\'  due 
to  closures  in  the  fishery  for  highly 
migratory  species.  The  Council  is 
concerned  that  an  increase  in  landings 
of  dolphin  and  wahoo  could  result  in 
localized  depletion  of  stocks  and  a  shift 
in  the  historical  levels  of  catch  between 
commercial  and  recreational  fishermen. 
Accordingly,  through  the  FMP,  the 
Council  is  adopting  a  precautionary  and 
risk-averse  approach  to  management 
that  will  maintain  the  current  harvest 
level  of  dolphin  and  wahoo  and  ensure 
that  no  new  fisheries  for  these  species 
develop  in  the  EEZ  off  the  Atlantic 
states  (Atlantic  EEZ). 


Permits 

Information  obtained  on  permit 
applications  and  from  vessel  and  dealer 
reporting  would  provide  baseline  data 
on  participants  and  the  activities  of 
vessels  and  dealers  in  the  Atlantic 
dolphin  and  wahoo  fishery*  that 
currently  are  not  available.  Such  data 
are  essential  to  further  information 
collection  efforts  and  the  formulation  of 
sound  management  measures  for  the 
fishery. 

Commercial  Vessel  Permits 

To  be  eligible  for  exemption  from  the 
bag  and  possession  limits  for  dolphin 
and  wahoo  in  the  Atlantic  EEZ  or  to  sell 
dolphin  and  wahoo  harvested  in  the 
Atlantic  EEZ,  this  proposed  rule  would 
require  a  vessel  to  have  on  board  a 
Federal  commercial  permit  for  Atlantic 
dolphin  and  wahoo,  effective  120  days 
after  the  final  rule  containing  the  permit 
requirements  is  published.  As  an 
exception  to  this  permit  requirement,  a 
vessel  with  a  Federal  commercial  permit 
in  a  fishery*  other  than  the  Atlantic 
dolphin  and  wahoo  fishery  would  have 
a  200-lb  (91-kg)  trip  limit,  in  lieu  of  a 
bag  and  possession  limit,  and  would  be 
allowed  to  sell  dolphin  or  wahoo, 
provided  that  all  fishing  on  and 
landings  from  that  trip  were  north  of  39° 
N.  lat. 

NMFS  would  issue  an  Atlantic 
dolphin  and  wahoo  commercial  permit 
for  a  vessel  that  has  a  Federal 
commercial  permit  for  king  mackerel, 
South  Atlantic  snapper-grouper,  or 
Atlantic  swordfish  or  for  a  vessel  whose 
owner  meets  both  the  earned  income 
requirement  and  the  landings 
requirement.  An  owner  would  meet  the 
earned  income  requirement  if  he  or  she 
derived  at  least  25  percent  of  earned 
income  or  at  least  Sld.OOO  from 
commercial  fishing  (i.e..  the  harvest  and 
first  sale  of  fish)  or  from  charter/ 
headboat  fishing  during  one  of  the  3 
calendar  years  1996,  1997,  or  1998.  An 
owner  would  meet  the  landings 
requirement  if  he  or  she  owned  a  vessel 
that  landed  and  sold  at  least  250  lb  (113 
kg)  of  dolphin  and/or  wahoo  harvested 
from  the  Atlantic  during  one  of  the  3 
calendar  years  1996,  1997,  or  1998,  or 
during  the  period  January  1,  1999, 
through  May  21,  1999. 

If  a  vessel  has  a  Federal  commercial 
vessel  permit  issued  by  the  Regional 
Administrator,  Southeast  Region,  NMFS 
(RA)  in  the  king  mackerel.  South 
Atlantic  snapper-grouper,  or  swordfish 
fishery,  dolphin  and  wahoo  would  be 
added  to  the  fisheries  for  which  the 
permit  is  valid  upon  written  request  to 
the  R.'V  from  the  oumer  or  operator  for 
such  addidon. 


An  owner  of  a  vessel  who  desires  a 
commercial  vessel  permit  based  on  the 
earned  income  and  landings 
requirements  would  be  required  to 
obtain  a  permit  application  form  from, 
and  submit  it  to.  the  RA.  Information  on 
the  application  form  and  accompanying 
documentation  would  consist  of  the 
standard  information  and 
documentation  required  for  commercial 
vessel  permits  issued  by  the  RA.  as 
specified  at  50  CFR  622.4(b)(3).  Such 
information  and  documentation  would 
not  be  required  if  they  are  available  to 
the  R.^  through  a  valid  permit  issued  in 
another  fishery.  The  landings 
requirement  would  have  to  be 
documented  by  a  listing  of  landings  by 
date,  species,  amount,  and  dealer.  Only 
qualifying  landings  verified  by  reports 
received  or  dealer  records  dated  on  or 
before  June  21.  1999,  by  the  following 
would  qualify:  (1)  Fishing  vessel 
logbooks  received  by  the  Science  and 
Research  Director  of  either  the  NMFS' 
Southeast  or  Northeast  Fisheries 
Science  Centers:  (2)  state  trip  ticket 
systems;  or  (3)  for  landings  not  covered 
by  vessel  logbook  or  state  trip  ticket 
system  requirements,  dealer  records 
accompanied  by  signed  affidavit(s), 
NMFS  believes  that  restricting 
verification  of  landings  to  these  three 
modes  would  ensure  that 
documentation  is  consistent  with 
applicable  reporting  requirements,  and, 
where  no  reporting  requirements 
existed,  would  provide  a  practical 
alternative  with  reasonable  verification, 
i.e..  dealer  records  with  signed 
affidavits.  This  approach  should 
accommodate  qualification  consistent 
with  Council  intent,  while  minimizing 
the  potential  for  fraudulent 
documentation  of  landings.  Dealer 
records  must  definitively  show  dates 
and  amounts  of  landings  of  the  species 
known  as  dolphin  and/or  wahoo  and 
the  vessel's  name,  official  number,  or 
other  reference  that  clearly  identifies  the 
vessel.  Dealer  records  must  contain  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authenticity  of  the 
records.  A  sworn  affidavit  is  a  written 
statement  wherein  the  individual 
signing  the  affidavit  affirms  that  the 
information  presented  is  accurate  and 
can  be  substantiated,  under  penalty  of 
law.  Only  landings  that  were  harvested, 
landed,  and  sold  in  compliance  with 
state  and  Federal  regulations  would  be 
used  to  establish  eligibility. 

Charter  Vessel /Headboat  Permits 

To  possess  a  dolphin  or  wahoo  in  or 
from  the  Atlantic  EEZ  on  board  a  charter 
vessel  or  headboat,  this  proposed  rule 
w-ould  require  that  a  valid  Federal 
charter  vessel/headboat  permit  for 
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Atlantic  dolphin  and  wahoo  be  on  board 
that  vessel,  effective  120  days  after  the 
final  rule  containing  the  permit 
requirements  is  published.  There  would 
be  no  earned  income  or  landing 
requirements  for  these  charter  vessel/ 
headboat  permits. 

The  owner  of  a  vessel  who  desires  a 
charter  vessel/headboat  permit  for  the 
Atlantic  dolphin  and  wahoo  fisher\' 
would  be  required  to  obtain  a  permit 
application  form  from,  and  submit  it  to. 
the  RA. 

An  owner  of  a  charter  %'essel  or 
headboat  who  desires  to  sell  dolphin 
would  be  required  to  obtain  a 
commercial  vessel  permit  for  dolphin 
and  wahoo  in  addition  to  the  charter 
vessel/headboat  permit.  (The  sale  of 
wahoo  harvested  in  the  Atlantic  EEZ  by 
a  vessel  operating  as  a  charter  vessel  or 
headboat  would  not  be  allowed.) 

Operator  Permits 

To  enhance  enforcement  of  fishery 
regulations,  this  proposed  rule  would 
require  an  operator  of  a  commercial 
vessel  or  a  charter  vessel/headboat  in 
the  Atlantic  dolphin  and  wahoo  fishery 
to  obtain  a  permit,  effective  180  days 
after  the  final  rule  that  contains  this 
measure  is  published.  'Operator"  is 
defined  as  the  master  or  other 
individual  aboard  and  in  charge  of  a 
vessel.  Each  vessel  that  has  a  Federal 
commercial  vessel  or  charter  vessel/ 
headboat  permit  for  the  Atlantic 
dolphin  and  wahoo  fisher}'  would  be 
required  to  have  on  board  at  least  one 
person  who  has  a  valid  operator  permit 
when  the  vessel  is  at  sea  or  offloading. 
In  addition  to  penalties  that  currently 
exist  for  violations  of  the  regulations,  aji 
operator  permit  could  be  sanctioned. 
For  example,  a  person  whose  operator 
permit  is  suspended,  revoked,  or 
modified  pursuant  to  subpart  D  of  15 
CFR  part  904  would  not  be  allowed 
aboard  any  vessel  subject  to  Federal 
fishing  regulations  in  any  capacity,  if  so 
sanctioned  by  NOAA.  while  the  vessel 
is  at  sea  or  offloading.  To  enhance 
enforceability  of  this  measure,  a  vessel's 
owner  and  operator  would  be 
responsible  for  ensuring  that  a  person 
with  such  a  suspended. revoked,  or 
modified  operator  permit  is  not  aboard 
his/her  vessel.  A  list  of  persons  whose 
operator  permits  are  revoked, 
suspended,  or  modified  would  be 
readily  available  from  the  K.\. 

The  R.^  would  mail  application  forms 
to  owners  of  vessels  with  permits  for  the 
Atlantic  dolphin  and  wahoo  fisherv  and 
applications  also  would  be  available 
from  the  RA  upon  request.  Information 
required  on  gu3  application  would 
include  name,  address,  and  other 
identifying  information,  such  as  date  of 


birth,  height,  weight,  and  hair  and  eye 
color,  of  the  applicant,  and  other 
information  necessar\'  for  the  issuance 
or  administration  of  the  permit.  In 
addition,  each  applicant  would  be 
required  to  provide  two  recent  (no  more 
than  1-\T  old)  color,  passport-sized 
photographs.  In  general,  an  operator 
permit  would  be  valid  for  a  3-year 
period  (i.e.,  from  the  operator's  birth 
month  in  year  X  through  the  operator's 
birth  month  in  year  X+3).  However, 
there  are  two  instances  in  which  the 
period  of  validity  would  probablv  not  be 
3  years — when  an  initial  permit  is 
issued  and  when  a  permit  is  not 
renewed  immediately  upon  its 
expiration  [birth  month  in  year  X+3). 
An  initial  permit  or  a  permit  not 
renewed  immediately  upon  its 
expiration  would  expire  at  the  end  of 
the  operator's  birth  month  that  is 
between  2  and  3  yr  after  issuance. 

An  operator  of  a  vessel  in  the  Atlantic 
dolphin  and  wahoo  fishery  would  be 
required  to  present  his/her  operator 
permit  for  inspection  upon  the  request 
of  an  authorized  officer.  Because  an 
operator  permit  is  a  Federal  picture 
identification  card  issued  without 
verification  of  the  information  on  the 
application,  the  operator  would  be 
required  to  also  present  one  other  form 
of  personal  identification  that  includes 
a  picture.  Otherwise,  an  operator  whose 
permit  had  been  revoked  could  use  an 
additional  operator  permit  obtained 
under  an  assumed  name. 

Dealer  Permits 

This  rule  would  require  a  dealer  of 
dolphin  or  wahoo  to  obtain  a  dealer 
permit  for  such  species,  effective  120 
days  after  the  final  rule  that  contains 
this  measure  is  published.  "Dealer"  is 
defined  as  a  person  who  first  receives 
dolphin  or  wahoo  by  way  of  purchase, 
barter,  or  trade  or  who  first  receives 
dolphin  or  wahoo  harvested  from  the 
Atlantic  EEZ  upon  transfer  ashore.  To 
obtain  such  permit,  the  applicant  would 
have  to  have  a  valid  state  wholesaler's 
license  in  the  state(s)  where  the  dealer 
operates,  if  required  by  such  state(s), 
and  have  a  physical  facility  at  a  fixed 
location  in  such  state(s).  A  dealer  who 
desires  a  dealer  permit  for  the  Atlantic 
dolphin  and  wahoo  fisher\-  would  be 
required  to  obtain  a  permit  application 
form  from,  and  submit  it  to,  the  RA. 

Effective  Dates  for  Permitting 
Requirements 

As  noted  above,  commercial  vessel, 
charter  vessel/headboat.  and  dealer 
permits  would  be  required  in  the  fisher>' 
120  days  after  the  final  rule  containing 
these  measures  is  published.  Operator 
permits  would  be  required  1 80  days 


after  the  final  rule  is  published.  These 
time  periods  are  considered  adequate 
for  vessel  ovraers,  vessel  operators,  and 
dealers  currently  in  the  fishery  to  obtain 
applications,  collect  necessar>'  data,  if 
required,  and  complete  and  submit 
applications  and  for  the  RA  to  process 
the  applications  and  issue  permits. 

Fees 

As  specified  at  50  CFR  622.4(f),  a  fee 
would  be  charged  for  each  application 
for  a  permit  or  written  request  for 
change  in  a  permit.  The  applicable  fee 
would  be  specified  on  the  appropriate 
form. 

Vessel  Identification 

This  proposed  rule  would  require  that 
a  vessel  with  a  Federal  commercial 
vessel  or  charter  vessel/headboat  permit 
for  the  Atlantic  dolphin  and  wahoo 
fishery'  display  and  maintain  its  official 
number  in  the  manner  prescribed  at  50 
CFR  622.6(a).  The  requirements  at  50 
CFR  622.6(a)  apply  to  all  vessels  that 
have  been  issued  permits  by  the  RA. 

Recordkeeping  and  Reporting 

This  proposed  rule  would  require 
owners  or  operators  of  vessels 
(commercial  and  charter  vessel/ 
headboat)  and  dealers,  who  have 
permits  for  Atlantic  dolphin  and  wahoo 
and  are  selected  by  the  Science  and 
Research  Director  (SRD)  of  the  Northeast 
or  Southeast  Fisheries  Science  Center, 
to  submit  reports.  Forms  and 
accompanying  instructions  for  such 
reporting  would  be  available  from  the 
SRn 

The  Council  may  also  receive  from 
the  Atlantic  Coastal  Cooperative 
Statistics  Program  additional 
information  necessar}'  for  effective 
management  of  the  fishery. 

Minimum  Size  Limits 

Most  dolphin  are  mature  by  the  time 
they  reach  a  size  of  18  inches'  (45.7  cm), 
and  all  are  mature  by  the  time  thev 
reach  24  inches  (61.0  cm).  Florida  and 
Georgia  have  minimum  size  limits  for 
dolphin  within  their  jurisdictions  of  20 
inches  (50.8  cm),  fork  length.  A 
corresponding  minimum  size  limit  in 
the  EEZ  off  Florida  and  Georgia  would 
prevent  the  targeting  of  small  dolphin, 
discourage  waste  by  overharvest  and 
discard,  and  enhance  enforceability  of 
Florida's  and  Georgia's  minimum  size 
limits.  Accordingly,  this  proposed  rule 
would  establish  a  minimum  size  limit 
for  dolphin  in  or  from  the  EEZ  off 
Georgia  and  Florida  of  20  inches  (50.8 
cm),  fork  length. 
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Bag  and  Possession  Limits 

Dolphin 

This  proposed  rule  would  establish 
daily  bag  and  possession  limits  of 
dolphin  in  or  from  the  Atlantic  EEZ  of 
10  per  person  or  60  per  vessel, 
whichever  is  less,  except,  on  board  a 
headboat,  10  per  paying  passenger. 
These  bag  and  possession  limits  would 
reduce  the  practice  of  harvesting  large 
quantities  or  entire  schools  of  small. 
immature  dolphin.  Given  the  rapid 
growth  rate  of  dolphin,  an  increase  in 
overall  yield  of  the  fisher\'  would  be 
expected  by  a  delay  in  catch  of  even  a 
few  months. 

Wahoo 

This  proposed  rule  would  establish  a 
daily  bag  and  possession  limit  of  wahoo 
in  or  from  the  Atlantic  EEZ  of  2  per 
person.  The  2-fish  bag  and  possession 
limit  would  reduce  the  potential  for 
excessive  harvest  of  wahoo  and  promote 
a  conservation  ethic  in  the  fishery. 

Commercial  Trip  Limits 

Commercial  trip  limits  are  limits  on 
the  amount  of  fish  that  can  be  possessed 
on  board  a  vessel  or  landed  at  any  time 
The  following  trip  limits  would  be 
applicable  to  a  vessel  that  has  a 
commercial  permit  for  Atlantic  dolphin 
and  wahoo  and  is  not  operating  as  a 
charter  vessel  or  headboat: 

Dolphin  -  3.000  lb  (1.361  kg)  north  of 
31°  N.  lat.  and  1.000  lb  (454  kg)  south 
of31=N.  lat. 

Wahoo -500  lb  (227  kg). 

The  trip  limit  for  a  fishing  vessel, 
except  for  a  vessel  operating  as  a  charter 
vessel  or  headboat.  that  does  not  have 
a  commercial  vessel  permit  for  Atlantic 
dolphin  and  wahoo  but  has  a  Federal 
commercial  vessel  permit  in  any  other 
fishery  would  be  200  lb  (91  kg)  of 
dolphin  and  wahoo.  combined, 
provided  that  all  fishing  on  and 
landings  from  that  trip  were  north  of  39° 
N.  lat.  (A  charter  vessel/headboat  permit 
is  not  a  commercial  vessel  permit.)  A 
vessel  operating  as  a  charter  vessel  or 
headboat  must  comply  with  the  bag 
limits. 

As  is  the  case  with  other  commercial 
trip  limits,  transfer  at  sea  of  dolphin  or 
wahoo  would  not  be  permitted.  In 
addition,  dolphin  and  wahoo  would  be 
allowed  to  be  eviscerated,  but  would  be 
required  to  be  maintained  with  head 
and  tail  intact.  For  the  purpose  of 
determining  compliance  with  the 
commercial  trip  limits,  weights  would 
be  calculated  based  upon  the  legal  form 
in  which  the  fish  are  possessed  or 
landed,  i.e.,  round,  eviscerated,  or  any 
combination  thereof.  The  proposed  trip 
limits  are  intended  to  cap  the 


commercial  fisheries  without  unduly 
affecting  historical  catches. 

Closed  Areas 

The  principal  gear  used  in  the 
commercial  fishery  for  dolphin  and 
wahoo  is  pelagic  longline,  similar  to  the 
gear  used  extensivelv  for  Atlantic  highly 
migratory  species  (HMS)  (Atlantic 
tunas,  billfish,  sharks,  and  swordfish). 
Regulations  at  50  CFR  Part  635  prohibit 
the  use  of  pelagic  longlines  at  certain 
times  and  areas  in  the  Atlantic  EEZ  by 
vessels  that  have  Federal  permits  for 
HMS.  These  time/area  closures  were 
implemented  because  observer  data  and 
vessel  logbooks  indicate  that  pelagic 
longline  fishing  for  Atlantic  swordfish 
and  tunas  results  in  catch  of  non-target 
finfish  species  such  as  bluefin  tuna, 
billfish.  and  undersized  sv/ordfish,  and 
of  protected  species,  including 
threatened  and  endangered  sea  turtles. 
Also,  pelagic  longline  gear  incidentally 
hooks  marine  mammals  and  sea  birds. 
The  incidental  catch  of  animals  that  are 
hooked  but  not  retained  due  to 
economic  or  regulatory  factors 
contributes  to  overall  fishing  mortality, 
which  may  significantly  impair 
rebuilding  of  overfished  finfish  stocks  or 
the  recovery  of  protected  species. 
Continued  use  of  pelagic  longline  gear 
for  dolphin  and  wahoo  during  times  and 
in  areas  where  such  gear  is  not  allowed 
for  HMS  would  subvert  the  management 
goals  of  the  time/area  closures. 
Accordingly,  this  proposed  rule  would 
apply  the  time/area  closiues  applicable 
to  the  HMS  fishery  in  the  Atlantic  EEZ 
to  the  fishery  for  Atlantic  dolphin  and 
wahoo.  These  areas  are  the  Northeastern 
United  States  closed  area,  closed  from 
June  1  through  June  30  each  year;  the 
Charleston  Bump  closed  area,  closed 
from  February  1  through  April  30  each 
year;  and  the  East  Florida  Coast  closed 
area,  closed  year  round. 

Restrictions  on  Recreational  Sale 

This  proposed  rule  would  prohibit  the 
sale  of  dolphin  and  wahoo  caught  in  a 
recreational  fishery,  except  that  dolphin 
caught  aboard  a  charter  vessel  or 
headboat  that  has  both  charter  vessel/ 
headboat  and  commercial  vessel  permits 
could  be  sold.  However,  a  vessel  with 
both  a  charter  vessel/headboat  permit 
and  a  commercial  permit  but  operating 
as  a  charter  vessel  or  headboat  cannot 
sell  dolphin  in  excess  of  the  bag  limit. 
The  Council  concluded  that  dolphin 
and  wahoo  are  so  important  to  the 
recreational  sector  that  prohibiting  sale 
of  dolphin  and  wahoo  caught  by  that 
sector  would  reduce  overexploitation 
and  excessive  targeting  for  sale.  In 
addition,  it  would  eliminate  a 
significaiit  amount  of  concern  that 


commercial  fishermen  must  adhere  to 
food  quality  standards  and  vessel  safety 
requirements  that  recreational 
fishermen  who  sell  fish  caught  under  a 
bag  limit  can  avoid.  The  exception  for 
dolphin  caught  under  the  bag  limit  on 
board  vessels  operating  as  charter 
vessels  or  headboats  would  recognize  an 
historical  practice  that  has  been 
economically  significant  for  such 
vessels.  These  for-hire  vessels  would 
only  be  allowed  to  sell  bag-limit  caught 
fish  if  they  possess  both  charter  vessel/ 
headboat  and  commercial  vessel 
permits.  The  requirement  of  a 
commercial  vessel  permit,  which  has 
reporting  requirements  associated  with 
it.  would  provide  for  better  reporting 
and  documentation  of  landings  and 
sales  of  dolphin  and  wahoo  by  this 
segment  of  the  fishery. 

Authorized  Gear 

Under  this  proposed  rule,  the 
following  would  be  the  only  authorized 
gear  types  in  the  fisheries  for  dolphin 
and  wahoo  in  the  Atlantic  EEZ: 
Automatic  reel,  bandit  gear,  handline, 
pelagic  longline,  rod  and  reel,  and 
spearfishing  gear  (including 
powerheads).  A  person  aboard  a  vessel 
in  the  Atlantic  EEZ  that  had  on  board 
gear  types  other  than  authoiized  gear 
types  would  not  be  allowed  to  possess 
a  dolphin  or  wahoo.  NMFS  would 
evaluate  new  gear  if  and  when 
appropriate. 

The  proposed  authorized  gear  types 
include  virtually  all  gear  types  currently 
used  in  the  dolphin/wahoo  fishery. 
Specifying  allowable  gear  would 
discourage  introduction  of  new  gear  into 
the  fishery.  The  introduction  of  new 
gear  could  exacerbate  the  potential  for 
localized  depletion,  increased  bycatch, 
and  problems  associated  with  conflict/ 
competition  between  gear  types. 

Framework  Procedure  for  Management 
Measures 

This  rule  proposes  a  framework 
procedure  by  which  adjustments  could 
be  made  in  a  timely  manner  to  the 
management  measures  applicable  to  the 
Atlantic  dolphin  and  wahoo  fishery. 
The  adjustment  procedure  is  virtually 
identical  to  that  currently  in  effect  for 
the  management  of  snapper-grouper, 
wreckfish,  and  golden  crab  in  the  South 
Atlantic  EEZ  and  is  discussed  at  length 
in  the  FMP.  These  measures  include: 
Biomass  levels,  age-structured  analyses, 
MSY,  OY,  ABC,  TAG,  trip  limits, 
minimum  sizes,  gear  regulations  and 
restrictions,  permit  requirements, 
seasonal  or  area  closures,  sub-zones  and 
their  management  measures,  overfishing 
definitions  and  other  status 
determination  criteria,  time  firarae  for 
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recovery  of  Atlantic  dolphin  or  wahoo 
if  overfished,  fishing  year  (adjustment 
not  to  exceed  2  months),  authoritv  for 
the  RA  to  close  a  fishery  when  a  quota 
is  reached  or  is  projected  to  be  reached 
or  reopen  a  fishery  when  additional 
quota  becomes  available,  definitions  of 
essential  fish  habitat,  and  essential  fish 
habitat  HAPCs  or  Cord!  HAPCs. 

Additional  Measures  in  the  FMP 

In  addition  to  the  measures  described 
above,  for  the  management  of  dolphin 
and  wahoo  the  FMPuould  specif\'  the 
management  unit  and  fishing  vear,  EFH. 
and  EFH-HAPC  as  follows: 

Management  unit  -  The  population  of 
dolphin  [Conphacna  pquiselis  or  C. 
hippurus)  and  wahoo  [Acanthocvbium 
solandri)  in  the  Atlantic  EEZ  and  in 
adjoining  state  waters. 

Fishmg  vpar  -  Ianuar\-  1  through 
December  .31. 

EFH  -  The  Gulf  Stream,  Charleston 
Gyre,  Florida  Current,  and  Pelagic 
Sargassum 

EFH-HAPC  -  Off  .\-nrth  Carolma:  the 
Point.  Ten-Fathom  Ledge,  and  Big  Rock; 
off  South  Carolma:  the  Charleston  Bump 
and  Georgetown  Hole:  off  Florida:  the 
Point  off  Jupiter  Inlet,  the  Hump  off 
Islamorada.  Marathon  Hump,  and  the 
Wall  off  the  Keys:  and  in  the  Atlantic 
EEZ:  Pelagic  Sargassum. 

The  FMP  would  also  specify  MSY, 
OY,  MFMT.  MSST.  Because  data  for 
these  values  are  not  discrete  for  Atlantic 
dolphin  and  wahoo.  they  are  based  on 
dolphin  and  wahoo  in  the  Atlantic,  U,S. 
Caribbean,  and  Gulf  of  Mexico  and  are 
as  follows: 

MSY:  Dolphin  -  Between  18.8  and 
46.5  million  lb  (8.5  and  21.1  million  kg). 

Wahoo  -  Between  1.41  and  1,63 
million  lb  (.64  and  .74  million  kg), 

OY:  Dolphin  -  Between  14.1  and  34.9 
million  lb  (6.4  and  15.8  million  kg). 

Wahoo  -  Between  1.41  and  1.63 

million  lb  (.64  and  .74  million  kg). 

MFMT:  Dolphin  and  wahoo  -  A 

fishing  mortalitv  rate  (F)  in  excess 

FMSY(F30%Static  SPR). 

MSST:  Dolphin  and  wahoo  -  A  ratio 
of  current  biomass  (B,.u^,nt)  to  biomass  at 
MSY  or  (1-M)  times  Bmsv,  where  1-M 
should  never  be  less  than  0.5. 

In  addition,  the  FMP  would  establish 
an  annual  cap  of  1.5  million  lb  (.68 
million  kg)  or  13  percent  of  total 
landings,  whichever  is  greater,  for  the 
commercial  fishery  for  dolphin  in  the 
Atlantic  EEZ.  Should  the  catch  exceed 
this  level,  the  Council  would  review 
data  and  evaluate  the  need  for 
additional  regulations. 

Availabilit}'  of  the  FMP 

Additional  background  and  rationale 
for  management  of  dolphin  and  wahoo 


are  contained  in  the  FMP.  The 
availability  of  the  FMP  was  announced 
in  the  Federal  Register  on  September 
26,  2003  (68  FR  55573).  Written 
comments  on  the  FMP  must  be  received 
by  November  25,  2003.  In  the  preamble 
to  the  final  rule,  NMFS  will  address  all 
comments  received  on  the  FMP  or  on 
this  proposed  rule  that  are  received 
during  their  respective  comment 
periods. 

Classification 

At  this  time.  NMFS  has  not 
determined  that  the  FMP  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  In  making  that 
determination.  NMFS  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA.  based  on 
the  RIR,  for  this  proposed  rule.  A 
summary  of  the  IRFA  follows. 

The  Magnuson-Stevens  Act  provides 
the  statutor>-  basis  for  the  rule.  The 
objectives  of  the  proposed  rule  are  to 
address  local  reduction  in  fish 
abundance,  market  disruption,  inter- 
sector  conflict  and  reduced  social  and 
economic  benefits.  The  proposed  rule 
would  create  permit  requirements  and 
trip,  bag  and  size  limits:  specify 
allowable  gear;  place  restrictions  on 
recreational  sales:  and  establish 
reporting  requirements.  In  addition,  the 
FMP  would  establish  biological 
parameters  that  would  not  appear  in 
codified  text. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified. 

Approximately  1,700-3.300  vessels 
and/or  Florida  Saltwater  Product 
Licensees  (SPLs)  were  identified  with 
logbook-  or  trip-ticket  reported 
commercial  landings  of  dolphin  and 
wahoo  on  the  U.S.  Atlantic  coast  during 
at  least  one  year  of  the  1996-2002 
period.  This  period  of  assessment  is 
relevant  since  it  allows  identification  of 
permit  qualifiers  based  on  fisherv 
participation  during  the  January  1.  1996, 
through  May  21,  1999,  period,  as  well 
as  identification  of  current  participants 
that  would  not  be  expected  to  qualify 
for  a  permit.  On  average,  the  annual 
gross  revenue  bv  these  entities  varied 
from  S4,000  to  $123,000,  Of  these 
vessels,  the  larger  vessels  participate  in 
the  Atlantic  Highly  Migrator\'  Species 
(HMS)  longline  fisher>'  and  landed 
approximately  ten  times  as  much 
dolphin  and  wahoo  as  the  smaller 
Southeast  coastal  fisheries  vessels  and 
the  Florida  SPLs,  The  smaller  vessels, 


however,  were  relatively  more 
dependent  on  revenue  from  the  harvest 
of  dolphin  and  wahoo. 

The  proposed  rule  would  establish 
four  types  of  permits  to  allow  continued 
operation  in  the  dolphin  or  wahoo 
fisher\';  a  dealer  permit,  a  commercial 
vessel  permit,  a  for-hire  vessel  (charter 
vessel  or  headboat)  permit,  and  an 
operator  permit  for  either  commercial  or 
for-hire  vessels.  A  for-hire  vessel  could 
possess  both  a  commercial  vessel  permit 
and  a  for-hire  vessel  permit  if  qualif\'ing 
criteria  for  both  permits  were  met. 
Approximately  1,300  vessels  are 
expected  to  qualify'  for  the  commercial 
vessel  dolphin-waihoo  permit.  This  total 
includes  strictly  commercial  vessels  as 
well  as  those  for-hire  vessels  that  meet 
the  commercial  vessel  permit 
requirements.  All  of  these  1,300  vessels 
have  documented  Atlantic  coast 
landings  of  dolphin  and  wahoo.  and 
most  would  qualif\-  on  the  basis  of 
already  having  Federal  permits  for 
commercial  fishing  in  the  EEZ  for 
snapper-grouper,  king  mackerel,  or 
swordfish,  as  specified  in  the  proposed 
FMP.  An  owner  may  also  qualify-  for  a 
commercial  vessel  permit  if  he/she 
derived  at  least  25  percent  of  his/her 
earned  income,  or  at  least  SlO.OOO,  from 
commercial  or  for-hire  fishing,  during 
one  of  the  3  calendar  years  1996,  1997. 
or  1998.  and  the  owner  can  document 
that  he/she  owned  a  vessel  that  landed 
and  sold  at  least  250  lb  (113  kg)  of 
dolphin  and/or  wahoo  harvested  from 
the  Atlantic  during  one  of  the  3  calendar 
years  1996.  1997,  1998,  or  during  the 
period  Januan,'  1,  1999,  through  May  21, 
1999.  Among  the  estimated  1,300 
vessels  discussed  above.  th»re  are  only 
a  few  that  are  expected  to  qualif\'  for  a 
commercial  permit  on  the  basis  of 
meeting  the  250-lb  (113-kg)  and 
SlO.OOO  criteria  of  the  proposed  rule. 
The  number  of  vessels  that  may  qualif\' 
under  the  250-lb  (1 13-kg)  and" 25- 
percent  earned  income  from  fishing 
criteria  cannot  be  determined  since 
information  on  total  earned  income  is 
unavailable  at  this  time. 

As  many  as  900  additional  vessels 
would  qualif\'  for  a  commercial  vessel 
permit  on  the  basis  of  having  federal 
permits  for  commercial  fishing  in  the 
EEZ  for  snapper-grouper,  king  mackerel, 
or  swordfish.  However,  these  \'essels  do 
not  have  documented  Atlantic  coast 
landings  of  dolphin  or  wahoo,  and. 
therefore,  there  may  be  no  incentive  to 
obtain  a  permit,  although  applications 
might  be  submitted  for  speculative 
purposes.  The  number  of  vessels  with 
snapper-gKouper,  king  mackerel,  or 
swordfish  permits  has  declined  over 
time  because  each  of  these  three  permits 
is  either  under  a  moratorium  or  limited 
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access  program,  and  no  new  vessels  can 
enter  the  fisheries,  except  via  transfer 
and  purchase  of  existing  permits. 

There  are  387-1.998  entities  with 
logbook  or  trip-ticket  reported 
commercial  landings  of  dolphin  and 
wahoo  on  the  U.S.  Atlantic  coast  during 
at  least  one  year  of  the  1996-2002 
period  that  are  not  expected  to  qualif\' 
for  a  commercial  vessel  dolphin  and 
wahno  permit  as  a  result  of  their 
inabihty  to  meet  either  the  harvest  or 
income  requirements 

In  addition  to  the  commercial  entities 
discussed  abc^ve,  approximately  6,800 
for-hire  vessels  on  the  U.S.  Atlantic 
coast  could  obtain  a  fnr-hire  vessel 
permit  to  harvest  and  possess,  but  not 
sell,  dolphin  and  wahoo  caught  in  the 
U.S.  Atlantic  EEZ.  Average  revenues  for 
charter  vessels  are  estimated  at  S26.000- 
S69.000,  while  average  revenues  for 
headboats  are  estimated  at  $123,000- 
$300,000 

To  obtain  a  commercial  vessel  permit, 
information  must  he  provided  to 
establish  qualification,  such  as 
information  on  total  earned  income  and 
fishing  income  in  1996.  1997,  or  1998. 
and  landings  of  dolphin  and  wahoo 
during  the  period  January  1.  1996. 
through  May  21.  1999.  All  of  the 
required  information  is  common  in  the 
successful  operation  of  a  fishing 
business  and  should,  therefore,  already 
be  collected  and  maintained  as  standard 
operating  practice  by  the  business.  A 
dealer  permit  requires  possession  of  a 
state  dealer's  license  and  proof  that  the 
applicant  has  a  physical  facility  at  a 
fixed  location  in  the  state  where  the 
state  license  is  issued.  The  dealer,  if 
selected  by  the  Science  and  Research 
Director,  must  additionally  report  data 
needed  to  monitor  the  dolphin  and 
wahoo  fisheries.  Qualification  for  a  for- 
hire  permit  simplv  requires  an 
application.  The  requirements  for  the 
various  permits  and  reporting  do  not 
require  professional  skills,  and, 
therefore,  may  be  deemed  not  to  be 
onerous  on  the  affected  participants. 

There  are  two  general  classes  of  small 
business  entities  that  would  be  directly 
affected  by  the  proposed  rule: 
commercial  fishing  vessels  and  for-hire 
(charter  vessel  or  headboat)  fishing 
vessels.  The  Small  Business 
Administration  defines  a  small  business 
that  engages  in  the  charter  fishing  as  a 
firm  that  is  independently  owned  and 
operated,  is  not  dominant  in  its  field  of 
operation,  and  has  annual  receipts  up  to 
$6.0  million  per  year.  Thfe  revenue 
benchmark  for  a  small  business  that 
engages  in  commercial  fishing  is  a  firm 
with  receipts  up  to  $3.5  million.  Based 
on  the  revenue  profiles  provided  above, 
all  commercial  and  for-hire  entities 


operating  in  the  dolphin  and  wahoo 
fisheries  are  considered  small  entities. 
Although  the  proposed  rule  will  apply 
to  all  entities  that  operate  in  the  dolphin 
and  wahoo  fisheries,  the  proposed  rule 
is  expected  to  adversely  impact  from 
23-60  percent  of  entities  currently 
operating  in  the  fisheries  (the  387-1,998 
entities  that  are  not  expected  to  qualify 
for  a  permit). 

On  average,  the  losses  for  the  387- 
1,998  entities  that  are  not  expected  to 
qualify  for  the  commercial  vessel  permit 
are  estimated  at  4-32  percent  of  annual 
gross  revalue.  The  dollar  loss  in  gross 
revenue  translates  into  loss  in  vessel 
profit,  assuming  no  change  in  prices, 
trip  costs,  and  fishing  effort. 
Individually,  these  non-qualifying 
entities  had  annual  gross  revenues  from 
fishing  that  ranged  from  less  than  $10  to 
$70,000  or  more,  and  aimual  landings  of 
dolphin  and  wahoo  that  ranged  from 
less  that  10  lb  (4.5  kg)  to  4,000  lb  (1814 
kg)  or  mote.  It  is  estimated  that  58-476 
out  of  the  387-1,998  entities  that  are  not 
expected  to  qualify  for  a  permit  could  be 
driven  out  of  business,  following  a  50 
percent-loss-in-gross  criterion. 

The  requirements  for  the  dealer,  for- 
hire  vessel,  and  operator  permits  are  not 
expected  to  restrict  qualification  for 
these  permits.  Costs  of  this  proposed 
alternative  will  be  limited  to  the  permit 
fee,  which  is  not  onerous  and  is  not 
expected  to  substantially  affect  business 
profits. 

Thirty-three  of  201  vessels  in  the 
HMS  longline  fisher\'  recorded  trips  in 
the  area  where  the  proposed  3,000-lb 
(1361-kg)  dolphin  trip  limit  would 
apply  with  landings  in  excess  of  the 
proposed  limit,  while  53  of  1,076 
vessels  in  the  Southeast  coastal  fishery 
recorded  trips  in  the  area  where  the 
proposed  1,000-lb  (454-kg)  trip  limit 
would  apply  with  landings  in  excess  of 
the  proposed  limit.  Among  Florida 
SPLs,  54  of  2,697  SPLs  recorded  trips 
exceeding  the  1 .000-lb  (454-kg)  trip 
limit.  As  a  result  of  the  proposed  limits, 
the  HMS  longline  vessels  could 
experience  losses  in  annual  gross 
revenue  of  approximately  $2,100- 
$3,100,  while  the  vessels  in  the 
Southeast  coastal  fishery  and  Florida 
SPLs  could  experience  losses  in  annual 
gross  revenue  of  approximately  $800- 
$6,100.  The  dollar  loss  in  gross  revenue 
translates  into  a  dollar  loss  in  annual 
profit,  assuming  no  change  in  prices, 
costs  and  fishing  effort.  The  annual 
gross  revenue  for  the  impacted  vessels 
averaged  $185,000  per  vessel  for  the 
HMS  longline  fisher\',  and  $14,000- 
$33,000  for  the  Southeast  coastal  fisher>' 
vessels  and  Florida  SPLs.  The  projected 
losses,  therefore,  equate  to  1-2  percent 
for  impacted  vessels  in  the  HMS 


longline  fishery*  and  8-18  percent  for 
impacted  Southeast  coastal  vessels  and 
impacted  Florida  SPLs. 

The  proposed  alternative  for  wahoo 
commercial  trip  limits  is  expected  to 
reduce  gross  revenues  by  6-8  percent 
for  10  vessels.  This  dollar  loss  in  annual 
gross  revenues,  $500-$l,400  per  vessel, 
translates  directly  into  a  loss  in  profits 
assuming  no  change  in  prices,  trip  costs 
and  fishing  effort. 

The  proposed  alternative  for 
allowable  gear  is  expected  to  reduce 
fisher\'  profits  for  an  unknown  number 
of  vessels  by  $11,000  a  year  (total 
reduction  for  all  such  ves.sels 
combined).  Since  available  data  do  not 
allow  the  identification  of  the  number  of 
vessels  this  would  impact,  it  is  not 
possible  to  determine  the  average 
annual  revenues  of  these  vessels  and. 
thus,  it  is  not  possible  to  determine  the 
significance  of  this  action  with 
certainty.  However,  since  the  total 
impact  is  so  small,  the  impact  of  this 
measure  is  not  expected  to  be 
significant. 

The  proposed  alternative  to  prohibit 
the  sale  of  recreationally  caught  dolphin 
and  wahoo,  except  for  for-hire  vessels 
that  possess  the  necessarv  state  and 
Federal  commercial  permits,  is  not 
expected  to  adversely  impact  gross 
revenues  ur  profits  of  small  entities. 
Available  data  suggest  that  sales  by  for- 
hire  vessels  are  from  legally  permitted 
commercial  vessels.  Further,  there  is  no 
evidence  to  indicate  that  angler  demand 
for  for-hire  services  will  decline  as  a 
result  of  recreational  sales  restrictions. 

The  proposed  alternative  to  establish 
a  ftamework  procedure  is  not  expected 
to  have  any  direct  impacts  on 
participants  or  profits  since  it  merely 
establishes  a  structure  for  future  action. 
Additionally,  the  proposed  alternative 
to  establish  the  fishing  year  will  have  no 
impact  on  fishing  behavior  and, 
therefore,  have  no  impact  on  business 
profits. 

The  impact  of  the  proposed 
alternatives  to  establish  recreational 
dolphin  and  wahoo  bag  limits,  and 
recreational  dolphin  minimum  size 
limits  on  for-hire  profits  cannot  be 
determined.  Although  the  proposed  bag 
and  size  limits  are  expected  to  restrict 
the  harvest  behavior  of  some 
recreational  anglers,  there  are 
insufficient  data  to  establish  the  impact 
of  these  measuros  on  angler  demand  for 
for-hire  services  and,  hence,  revenues  or 
profits. 

The  proposed  dolphin  minimum  size 
limit  is  expected  to  reduce  ex-vessel 
revenues  of  commercial  fishing 
operations  that  operate  off  Georgia  and 
Florida  by  approximately  3  percent.  In 
itself,  this  is  not  expectad  to  be 
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significant.  It  cannot  be  determined, 
however,  how  this  restriction  will 
interact  with  the  proposed  trip  limits. 
The  proposed  prohibition  of  surface 
and  pelagic  longiine  gear  for  dolphin 
and  wahoo  during  time  and  area 
closures  in  the  South  Atlantic  is  not 
expected  to  result  in  anv  reduction  in 
profits  for  current  participants.  It  is  not 
expected  that  any  vessels  would  attempt 
to  operate  in  this  manner  since  they 
would  have  to  give  up  their  more 
valuable  Highly  Migratory  Species 
permit  in  order  to  do  so.  Avadable  data 
indicate  that  vessels  cannot  profitably 
operate  exclusively  for  dolphin  and 
wahoo. 

Among  the  14  separate  actions  in  the 
proposed  rule.  11  are  not  expected  to 
result  in  significant  economic  impacts. 
Seven  of  the  11  actions  have  onlv  two 
alternatives,  the  proposed  action  and 
status  quo.  and  they  have  previously 
been  discussed,  For  the  four  alternatives 
with  more  than  two  alternatives,  the 
alternatives  are  as  follows: 

The  rejected  alternatives  respecting 
the  sale  of  recreationally-caught  fish 
include  (1)  unregulated  sale  (no-action 
alternative),  (2)  a  3-5  year  phase  out  of 
sale  by  for-hire  vessels  with  necessary 
commercial  permits,  and  (3)  no  sale, 
whereas  the  preferred  alternative  would 
allow  sale  by  for-hire  vessels  with  the 
necessary  commercial  permits.  The 
proposed  alternative  would  have  less 
economic  impact  on  small  entities  than 
the  3-5  year  phase  out  and  no-sale 
alternatives.  Compared  with  the  no- 
action  alternative,  the  proposed 
alternative  is  not  expected  to  have  a 
significant  economic  impact  on  for-hire 
vessels.  Available  data  suggests  that 
sales  by  for-hire  vessels  are  from  legally 
permitted  commercial  vessels.  Further^ 
there  is  no  evidence  to  indicate  that 
angler  demand  for  for-hire  services  will 
decline  as  a  result  of  the  sales 
restrictions.  NMFS  determined  that  the 
proposed  alternatives  would  best  meet 
FMP  objectives. 

To  limit  the  possession  and  landing  of 
dolphin  and  wahoo  that  are 
recreationally  caught  in  the  Atlantic 
EFZ.  bag  and/or  boat  bmits  are 
proposed.  For  dolphin,  the  rejected 
alternatives  would  provide  (1)  no  bag  or 
boat  limit  (no-action  alternative),  (2)  a 
boat  limit  of  18-60  fish.  (3)  a  daily  bag 
limit  of  5-10  fish  per  person,  excluding 
captain  and  crew  on  for-hire  vessels,  or 
(4)  a  daily  bag  limit  of  10  fish  per  person 
or  60  fish  per  boat,  whichever  is  less 
(with  the  60  fish  boat  limit  not  applying 
north  of  39o  North  (Delaware  Bay. 
Delaware).  The  proposed  alternative 
would  establish  a  bag  limit  of  10  fish 
per  person  per  day.  or  60  fish  per  vessel, 
whichever  is  less,  with  the  vessel  limit 


not  applying  to  headboats.  For  wahoo, 
the  rejected  alternatives  would  provide 
(1)  no  bag  limit  (no  action  alternative), 
or  (2)  a  bag  limit  of  2  fish  per  person  per 
day,  excluding  captain  and  crew, 
whereas  the  proposed  alternative  would 
establish  a  bag  limit  of  2  fish  per  person 
per  day. 

Respecting  the  minimum  size  {fork 
length)  for  possession  and  landing  of 
dolphin  that  is  caught  in  the  Atlantic 
EEZ,  the  rejected  alternatives  would 
provide  (1)  no  minimum  size  (no-action 
alternative),  or  (2)  an  18-24  inch 
minimum  size,  whereas  the  preferred 
alternative  would  establish  a  20  inch 
minimum  size  for  Florida  and  Georgia, 
and  no  minimum  size  limit  farther 
north. 

Compared  with  the  respective  no- 
action  alternatives,  the  impact  of  other 
alternatives  to  establish  recreational 
dolphin  and  wahoo  bag  limits,  and 
dolphin  minimum  size  limits  on  for-hire 
profits  cannot  be  determined.  Although 
the  proposed  bag  and  size  limits  are 
expected  to  restrict  the  harvest  behavior 
of  some  recreational  anglers,  there  is 
insufficient  data  to  establish  the  impact 
of  these  measures  on  angler  demand  for 
for-hire  ser\'ices  and,  hence,  revenues  or 
profits.  None  of  these  actions  is 
expected  to  have  a  significant  economic 
impact  on  for-hire  vessels.  While  the 
preferred  alternative  for  minimum  size 
limits  for  dolphin  is  expected  to  reduce 
ex-vessel  revenue  in  Georgia  and 
Florida  for  commercial  vessels  when 
compared  with  the  no-action  option,  the 
economic  impact  on  small  entities  is  not 
expected  to  be  significant.  The  proposed 
action  covers  just  the  EEZ  off  Georgia 
and  Florida,  whereas  the  rejected 
alternatives  would  apply  to  the  entire 
Atlantic  EEZ.  The  rejected  alternative 
would  cover  a  larger  area  than  the 
proposed  action  and,  therefore  would  be 
more  restrictive.  Further,  although  an 
18-  or  19-inch  minimum  size  limit 
would  be  less  restrictive  than  the 
proposed  20-inch  minimum  size,  the 
rejected  alternative  would  also  allow  for 
a  minimum  size  limit  that  is  more 
restrictive  than  the  proposed  action,  i.e.. 
limits  greater  than  20  inches.  NMFS 
determined  that  the  respective  proposed 
alternatives  for  the  bag  and  size  limits 
would  best  meet  FMP  objectives. 

The  proposed  alternatives  that  specify 
the  requirement  for  and  qualifications  of 
the  commercial  permit  and  establish  the 
commercial  wahoo  trip  limit  are 
expected  to  cause  direct  negative 
economic  impacts,  as  described  above, 
but  have  only  status  quo  measures  (no- 
action  alternative)  as  considered 
alternatives.  Since  maintaining  the 
status  quo  would  impose  no  new 
restriction,  the  adverse  impacts  of  the 


proposed  measures  would  be 
eliminated/avoided.  However,  the  status 
quo  alternatives  would  not  meet  the 
Council's  objectives. 

The  proposed  alternative  that 
establishes  the  commercial  dolphin  trip 
limit  is  expected  to  cause  direct 
negative  economic  impacts,  as  described 
above,  and  has,  in  addition  to  a  no- 
action  alternative,  an  alternative  that 
would  specify  a  trip  limit  of  from  1 .000 
to  5,000  lb  {454  to  2,268  kg).  Depending 
upon  the  amount  specified,  the  1,000- 
5,000  lb  (454-2,268  kg)  trip  Umit  may 
have  more  or  less  negative  economic 
impact  than  the  proposed  1,000/3,000- 
Ib  (454/1. 361-kg)  trip  limit,  which  is 
expected  to  result  in  an  annual  loss  of 
S96.000.  A  1.000-Ib  (454-kg)  trip  limit 
would  result  in  an  expected  loss  of 
S157.000  per  year,  while  3,000-lb 
(1,361-kg)  and  5,000-lb  (2,268-kg)  trip 
limits  will  result  in  losses  of  550,000 
and  $22,000  per  year,  respectively. 
Thus,  the  proposed  alternative  will 
result  in  a  lower  loss  than  a  1 ,000-lb 
(454-kg)  limit,  while  the  3.fiOO-lb 
(1,361-kg)  limit  will  reduce  the  annual 
loss  by  $46,000  and  the  5,000-lb  {2,268- 
kg)  limit  will  reduce  the  annual  loss  by 
$74,000.  NMFS  concluded,  however.  ' 
that  the  more  liberal  limits  would  not 
best  achieve  the  goals  of  the  FMP. 
In  conclusion,  the  proposed  rule 
would  affect  all  entities  that  operate  in 
the  dolphin  and  wahoo  fisheries  and  all 
such  entities  are  small  eniiiies.  Further, 
the  proposed  rule  is  expected  to 
adversely  impact  from  23-60  percent  of 
the  small  entities  currently  operating  in 
the  commercial  dolphin  and  wahoo 
fishery.  Those  entities  expected  to  be 
adversely  impacted  by  the  proposed 
rule  are  expected  to  experience,  on 
average,  an  estimated  4-32  percent 
reduction  in  annual  gross  revenue. 
These  losses  are  expected  to  result  in 
58-476  vessels  potentially  being  driven 
out  of  business,  following  a  50  percent- 
loss-in-gross  criterion.  Additionally,  the 
approximate  1,300  vessels/SPLs  that  are 
projected  to  qualify  for  the  proposed 
permit  are  expected  to  experience  losses 
in  profits  of  1-18  percent  attributable  to 
the  proposed  dolphin  trip  limits. 
Copies  of  the  IRFA  and  RIR  are 
available  upon  request  (see  ADDRESSES). 
Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  ciurrently  valid 
OMB  control  number. 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
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that  have  been  submitted  to  0MB  for 
approval.  These  requirements  and  the 
estimated  publir  reporting  burden  for 
them  are:  20  minutes  for  a  charter 
vessel/headboat  permit  application  or 
commercial  vessel  permit  application; 
60  minutes  for  commercial  vessel 
records  including  a  listing  of  landings; 
,5  minutes  for  a  request  to  add  the 
commercial  vessel  permit  or  charter 
vessel  permit  to  a  vessel  already  holding 
other  vessel  permits;  5  minutes  for  a 
dealer  permit  application:  60  minutes 
for  an  operator  permit  application;  12 
minutes  for  a  vessel  catch  and  effort 
report;  2  minutes  per  form  to  prepare  a 
no-fishing  report;  and  15  minutes  for  a 
dealer  monthlv  ^^'port  of  dolphin  and 
u-ahou  receipts  and  prices. 

The  requirement  for  a  commercial 
vessel  or  charter  vessel/headboat  permit 
automatically  makes  the  permit  holder 
subject  to  a  requirement  that  the  vessel 
display  its  official  number.  This 
requirement  has  also  been  submitted  to 
OMB  for  approval.  The  reporting  burden 
for  the  display  of  a  vessel's  official 
number  is  estimated  at  45  minute^  per 
response. 

The  estimates  of  public  reporting 
burdens  for  these  collections  of 
information  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

NMFS  seeks  your  comments 
regarding:  Whether  these  proposed 


collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimates;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burdens  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  these  or  any  other  aspects  of 
the  collections  of  information  to  NMFS 
and  OMB  (see  ADDRESSES). 

List  of  Subjects 

50  CFR  Part  600 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Statistics. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

Dated:  October  27,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  600  and  622  are 
-proposed  to  be  amended  as  follows: 


PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
et  seq 

2.  In  §  600,10,  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

§600.10    Definitions. 


Automatic  reel  means  a  reel  that 
remains  attached  to  a  vessel  when  m 
use  from  which  a  line  and  attached 
hook(s)  are  deployed.  The  line  is  payed 
out  from  and  retrieved  on  the  reel 
electrically  or  hydraulically. 
***** 

Pelagic  longline  means  a  longline  that 
is  suspended  by  floats  in  the  water 
column  and  that  is  not  fixed  to  or  in 
contact  with  the  ocean  bottom. 
***** 

3.  In  §  600.725,  in  paragraph  (v)  table, 
under  heading  "I.  New  England  Fishery 
Management  Council  (NEFMC),"  add 
entry  24;  under  heading  il.  Mid- 
Atlantic  Fishery  Management  Council 
{M.\FMC)."  add  entry  28:  and  under 
heading  ill.  South  Atlantic  Fishery 
Management  Council,"  add  entry  24; 
new  entries  are  added  in  numerical 
order  to  read  as  follows: 

§600.725    General  prohibitions. 

***** 

(v)  *  *  * 


Fishery 


Authorized  gear  types 


New  England  Fishery  Management  Council  (NEFMC) 


24   Dolptiin  wahoo  fishery  (FMP  managed  by  SAFMC) 


Automatic  reel,  bandit  gear,  handllne.  pelagic 
longline.     rod    and    reel,    spear    (including 
powerheads). 
II.  Mid-Atlantic  Fishery  Management  Council  (MAFMC) 


28   Dolphln/wahoo  fishery  (FMP  managed  by  SAFMC) 


Automatic  reel,  bandit  gear,  handllne.  pelagic 
longline,     rod    and    reel,    spear    (including 
powerheads). 
III.  South  Atlantic  Fishery  Management  Council  (SAFMC) 


24  Dolphin/wahoo  fishery  (FMP  managed  by  SAFMC) 


•  * 

Automatic  reel,  bandit  gear,  handllne    pelagic 

longline.     rod    and    reel,  spear    (including 
powerheads). 


PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

4.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  i:  SC   1801  ef  seq. 


5.  In  §  622.1,  the  first  sentence  of 
paragraph  (b)  is  revised  and  in  Table  1, 
the  following  entry  is  added  in 
alphabetical  order  to  read  as  follows: 

§622.1     Purpose  and  scope. 


(hj  This  part  governs  conservation  and 
management  of  species  included  in  the 
FMPs  in  or  from  the  Caribbean,  Gulf 
Mid-Atlantic.  South  Atlantic,  or 
Atlantic  FEZ,  as  indicated  in  Table  1  of 
this  section.  *  *  * 
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Table  1.— FMPs  Implemented  Under  Part  622 


FMP  title 


FMP  for  the  Dolphin  and  Wahoo  Fishery  oft  the  Atlantic  States 


6.  In  §  622.2,  in  the  definition  of 
"Coastal  migraton-  pelagic  fish," 
paragraph  (4)  and  the  definition  of 
"Dealer"  are  revised. -and  definitions  of 
"Atlantic."  "Dolphin,"  "North 
Atlantic,"  'Pelagic  longline,"  and 
"Whaoo"  are  added  in  alphabetical 
order  to  read  as  follows: 

§622.2     Definitions  and  acronyms. 

*  »  •  »  « 

Atlantic  means  the  North  Atlantic. 
Mid-.Atlantic.  and  South  Atlantic. 

*  •         .         «         » 

Coastal  migratory  pelagic  fish  *  *  * 
(4)  Dolphin,  Cory-phaena  hippurus 
(Gulf  of  Mexico  only). 

*  *         »         *         « 

Dealer  (in  addition  to  the  definition 
specified  in  §600.10  of  this  chapter) 

means  the  person  who  first  receives 
rock  shrimp  harvested  from  the  EEZ  or 
dolphin  or  wahoo  harvested  from  the 
Atlantic  EEZ  upon  transfer  ashore. 

Dolphin  means  the  species 
Conphaena  pquiselis  or  C.  hippurus.  jt 
a  part  thereof,  in  the  Atlantic.  (See  the 
definition  of  Coastal  migratory  pelagic 
fish  for  dolphin  in  the  Gulf  ofMexico.) 

*  »         •         »         , 

S'orth  Atlantic  means  the  Atlantic 
Ocean  off  the  Atlantic  coastal  states 
from  the  boundarv  between  the  United 
States  and  Canada  to  the  boundary 
between  the  .New  England  Fishery 
Management  Council  and  the  MAFMC. 
as  specified  in  §600,105{a)  of  this 
chapter. 

*  »         »         *         . 

Pelagic  longlme  means  a  longline  that 
is  suspended  by  floats  in  the  water 
column  and  that  is  not  fixed  to  or  in 
contact  with  the  ocean  bottom. 
***** 

Wahoo  means  the  species 
Acanthocyhium  solandri,  or  a  part 
thereof,  in  the  Adantic. 

***** 

7.  In  §  622.4.  the  first  sentence  of 
paragraph  (a)(4],  paragraphs  {a)(5), 
(g)(1),  and  the  last  sentence  of  paragraph 
(i)  are  revised,  and  paragraphs 
(a)(l){i)(E),  (a)(2)(xii),  and  (s)  are  added 
to  read  as  follows: 

§  622.4     Permits  and  fees. 


(1)  *  *  * 
(i)  *  *  * 

(E)  Atlantic  dolphin  and  wahoo.  (See 
paragraph  (a)(5)  of  this  section  for  the 
requirements  for  operator  permits  in  the 
dolphin  and  wahoo  fishery.) 
*         *         •         ♦         * 

(2)  *  *  * 

(xii)  Atlantic  dolphin  and  wahoo.  (A) 
For  a  person  aboard  a  vessel  to  be 
eligible  for  exemption  from  the  bag  and 
possession  limits  for  dolphin  or  wahoo 
in  or  from  the  Atlantic  EEZ  or  to  sell 
such  dolphin  or  wahoo,  a  commercial 
vessel  permit  for  Atlantic  dolphin  and 
wahoo  must  be  issued  to  the  vessel  and 
must  be  on  board,  except  as  provided  in 
paragraph  {a}{2)(xii)(B)  of  this  section, 
(See  paragraph  (a)(5)  of  this  section  for 
the  requirements  for  operator  permits  in 
the  .Adantic  dolphin  and  wahoo 
fisher\). 

(B)  The  provisions  of  paragraph 
(a)(2)(xii)(A)  of  this  section 
notwithstanding,  a  fishing  vessel,  except 
a  vessel  operating  as  a  charter  vessel  or 
headboat,  that  does  not  have  a 
commercial  vessel  permit  for  Atlantic 
dolphin  and  wahoo  but  has  a  Federal 
commercial  vessel  permit  in  any  other 
fishery',  is  exempt  from  the  bag  and 
possession  limits  for  dolphin  and 
wahoo  and  may  sell  dolphin  and 
wahoo,  subject  to  the  trip  and 
geographical  limits  specified  in 
§  622.44(f)(2).  (A  charter  vessel/ 
headboat  permit  is  not  a  commercial  " 
vessel  permit.) 
***** 

(4)  Dealer  permits  For  a  dealer  to 
receive  Gulf  reef  fish,  golden  crab 
harvested  from  the  South  Atlantic  EEZ, 
South  Atlantic  snapper-grouper,  rock 
shrimp  harvested  from  the  South 
Atlantic  EEZ.  dolphin  or  wahoo 
harvested  from  the  Atlantic  EEZ,  or 
wreckfish,  a  dealer  permit  for  Gulf  reef 
fish,  golden  crab.  South  Adantic 
snapper-grouper,  rock  shrimp,  Atlantic 
dolphin  and  wahoo.  or  WTeckfish, 
respectively,  must  be  issued  to  the 
dealer.  *  *  * 

!5]  Operator  permits,  (i)  The  following 
persons  are  required  to  have  operator 
permits: 

(A)  An  operator  of  a  vessel  that  has  or 
is  required  to  have  a  valid  permit  for 


Responsible  fishery 
management  council(sj 


Geographical 
area 


SAFMC 


Atlantic 


South  Atlantic  rock  shrimp  issued 
under  this  section. 

(B)  An  operator  of  a  vessel  that  has  or 
is  required  to  have  a  charter  vessel/ 
headboat  or  commercial  permit  for 
Adantic  dolphin  and  wahoo  issued 
under  this  section, 

(ii)  A  person  required  to  have  an 
operator  permit  under  paragraph 
(a)(5)(i)  of  this  section  must  carr\-  on 
board  such  permit  and  one  other  form 
of  personal  identification  that  includes 
a  picture  (driver's  license,  passport, 
etc.), 

(iii)  An  owner  of  a  vessel  that  is 
required  to  have  a  permitted  operator 
under  paragraph  (a)(5)(i)  of  this  section 
must  ensure  that  at  least  one  person 
with  a  valid  operator  permit  is  aboard 
while  the  vessel  is  at  sea  or  offloading. 

(iv)  An  owner  of  a  vessel  that  is 
required  to  have  a  permitted  operator 
under  paragraph  (a)(5)(i)  of  this  section 
and  the  operator  of  such  vessel  are 
responsible  for  ensuring  that  a  person 
whose  operator  permit  is  suspended, 
revoked,  or  modified  pursuant  to 
subpart  D  of  15  CFR  part  904  is  not 
aboard  that  vessel. 
***** 

(g)  Tra/is/er— (1)  Vessel  permits, 
licenses,  and  endorsements  and  dealer 
permits.  A  vessel  permit,  hcense.  or 
endorsement  or  a  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(o)  of  this  section  for  a  Gulf  king 
mackerel  gillnet  endorsement,  in 
paragraph  (p)  of  this  section  for  a  red 
snapper  license,  in  paragraph  (q)  of  this 
section  for  a  commercial  vessel  permit 
for  king  mackerel,  in  paragraph  (r)  of 
this  section  for  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migrator}'  pelagic  fish  or  Gulf  reef  fish, 
in  paragraph  (s)  of  this  section  for  a 
commercial  vessel  permit  for  dolphin 
and  wahoo.  in  §  622.17(c)  for  a 
commercial  vessel  permit  for  golden 
crab,  in  §622. 18(e)  for  a  commercial 
vessel  permit  for  South  Atlantic 
snapper-grouper,  or  in  §  622.19(e)  for  a 
commercial  vessel  permit  for  South 
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Atlantic  rock  shrimp.  A  person  who 
acquires  a  vessel  or  dealership  who 
desires  to  conduct  activities  for  which  a 
permit,  license,  or  endorsement  is 
required  must  apply  for  a  permit, 
license,  or  endorsement  in  accordance 
with  the  provisions  of  this  section.  If  the 
acquired  vessel  or  dealership  is 
(  urrently  permitted,  the  application 
must  be  accompanied  by  the  original 
permit  and  a  copy  of  a  signed  bill  of  sale 
or  equivalent  acquisition  papers. 
***** 

(i)  *  *  *  An  operator  of  a  vessel  in  a 
fishery  in  which  an  operator  permit  is 
required  must  present  his/her  operator 
permit  and  one  other  form  of  personal 
identification  that  includes  a  picture 
(driver's  license,  passport,  etc.)  for 
inspection  upon  the  request  of  an 
authorized  officer. 
***** 

(s)  Commercial  vessel  permits  for 
Atlantic  dolphin  and  wahoo — (1) 
Eligibility,  (i)  An  owner  of  a  vessel  may 
obtain  a  commercial  vessel  permit  for 
.Atlantic  dolphin  and  wahoo  if  his/her 
vessel  has  a  Federal  commercial  permit 
for  king  mackerel.  South  Atlantic 
snapper-grouper,  or  Atlantic  swordfish. 

(iil  An  owner  may  also  obtain  a 
commercial  vessel  permit  for  Atlantic 
dolphin  and  wahoo  if  he/she-- 

(A)  Derived  at  least  25  percent  of  his/ 
her  earned  inc(3me.  or  at  least  SIO.OOO. 
from  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  or  from  charter 
vessel/headboat  fishing  during  one  of 
the  3  calendar  vears  1996.  1997.  or 
1998;  and 

IB)  Owned  a  vessel  that  landed  and 
sold  at  least  250  lb  (113  kg)  of  dolphin 
and/or  wahoo  harvested  from  the 
Atlantic  during  one  of  the  3  calendar 
years  1996.  1997.  1998.  or  during  the 
period  Januarv  1,  1999,  through  Mav  21, 
1999, 

(2)  Applications  based  on  permits  for 
king  mackerel,  South  Atlantic  snapper- 
grouper,  or  Atlantic  swordfish.  A  vessel 
owner  who  desires  a  commercial  vessel 
permit  for  Atlantic  dolphin  and  wahoo 
based  on  having  one  of  the  permits 
specified  in  paragraph  (s)(l)(i)  of  this 
section  must  submit  a  request  for  the 
addition  tjf  Atlantic  dolphin  and  wahoo 
to  his/her  permit  to  the  R.\. 

(3)  Applications  based  on  earned 
income/landings,  (i)  A  vessel  owner 
who  desires  a  commercial  vessel  permit 
for  Atlantic  dolphin  and  wahoo  based 
on  the  earned  income  and  landings 
criteria  in  paragraph  (s)(l)(ii)  of  this 
section  must  submit  an  application  for 
such  permit  to  the  R.-\.  Application 
forms  are  available  from  the  RA. 

(ii)  Information  requested  on  the 
application  includes  the  standard 


informatian  required  in  paragraph 
(b)(3)(ii)  of  this  section  and 
documentation  of  earned  income  and 
landings,  as  specified  in  paragraph 
(s)(l)(ii)  of  this  section.  The  landings 
requirement  must  be  documented  by  a 
listing  of  landings  by  date,  species, 
amount,  and  dealer.  Only  qualifying 
landings  verified  by  reports  received  or 
dealer  records  dated  on  or  before  June 
21,  1999,  by  the  following  would 
qualify:  (1)  Fishing  vessel  logbooks 
received  l^-  the  Science  and  Research 
Director  of  either  the  NMFS'  Southeast 
or  Northeast  Fisheries  Science  Centers; 
(2)  state  trip  ticket  systems;  or  (3)  for 
landings  not  covered  by  vessel  logbook 
or  state  trip  ticket  system  requirements, 
dealer  records  accompanied  by  signed 
affidavits.  Dealer  records  must 
definitively  show  dates  and  amounts  of 
landings  of  the  species  known  as 
dolphin  and/or  wahoo  and  the  vessel's 
name,  official  number,  or  other 
reference  that  clearly  identifies  the 
vessel.  Dealer  records  must  contain  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authenticity  of  the 
records.  A  sworn  affidavit  is  a  written 
statement  wherein  the  individual 
signing  the  affidavit  affirms  that  the 
information  presented  is  accurate  and 
can  be  substantiated,  under  penalty  of 
law.  Only  landings  that  were  harvested, 
landed,  and  sold  in  compliance  with 
state  and  Federal  regulations  will  be 
used  to  establish  eligibility. 

(4)  Transfer.  An  owner  of  a  vessel  that 
has  a  commercial  vessel  permit  for 
Atlantic  dolphin  and  wahoo  may 
request  that  the  RA  transfer  the  permit 
to  another  vessel  owned  by  the  same 
entity  or  he/she  may  request  that  the  RA 
transfer  the  permit  to  a  new  owner  of 
the  vessel  when  he/she  transfers 
ownership  of  the  vessel.  Such  request 
must  be  accompanied  by  the  existing 
permit  and  an  application  for  a  permit 
for  the  replacement  vessel. 

8.  hi  §622.5,  paragraphs  (a)(l)(vi)  and 
(c)(8)  are  added,  and  the  first  sentence 
of  paragraph  (a)(2)(i)  and  paragraph 
(b)(1)  are  revised  to  read  as  follows: 

§622.5     Recordkeeping  and  reporting. 

«  "r  *  *  * 

(a)  *  *  *, 

(1)**1 

(vi)  Atlantic  dolphin  and  wahoo.  The 
owner  or  operator  of  a  vessel  for  which 
a  commercial  permit  for  Atlantic 
dolphin  and  wahoo  has  been  issued,  as 
required  under  §622.4  (a)(2)(xii),  or 
whose  vessel  fishes  for  or  lands  Atlantic 
dolphin  or  wahoo  in  or  from  state 
waters  adjoining  the  Atlantic  FEZ,  who 
is  selected  to  report  hy  the  SRD  must 
maintain  a  fishing  record  on  a  form 
available  from  the  SRD  and  must  submit 


such  record  as  specified  in  paragraph 
(a)(2)  of  this  section. 

(2)  Reporting  deadlines,  (i)  Completed 
fishing  records  required  by  paragraphs 
(a)(l)(i),  (ii).  (iv).  and  (vi)  of  this  section 
must  be  submitted  to  the  SRD 
postmarked  not  later  than  7  days  after 
the  end  of  each  fishing  trip.  *  *  * 
***** 

(b)  Charier  vessel/headboat  owners 
and  operators — (1)  Coastal  migrator}' 
pelagic  fish,  reef  fish,  snapper-grouper, 
and  Atlantic  dolphin  and  wahoo.  The 
owner  or  operator  of  a  vessel  for  which 
a  charter  vessel/headboat  permit  for 
Gulf  coastal  migratory  pelagic  fish, 
South  Atlantic  coastal  migratorv  pelagic 
fish,  Gulf  reef  fish,  South  Atlantic; 
snapper-grouper,  or  Atlantic  dolphin 
and  wahoo  has  been  issued,  as  required 
under  §  622.4(a)(1),  or  whose  vessel 
fishes  for  or  lands  such  coastal 
migratory  pelagic  fish,  reef  fish, 
snapper-grouper,  or  Atlantic  dolphin  or 
wahoo  in  or  from  state  waters  adjoining 
the  applicable  Gulf,  South  Atlantic,  or 
Atlantic  EEZ.  who  is  selected  to  report 
by  the  SRD  must  maintain  a  fishing 
record  for  each  trip,  or  a  portion  of  such 
trips  as  specified  by  the  SRD,  on  forms 
provided  by  the  SRD  and  must  submit 
such  record  as  specified  in  paragraph 
(b)(2)  of  this  section. 
***** 

(c)  *  *  * 

(8)  Atlantic  dolphin  and  wahoo.  (i)  A 
dealer  who  has  been  issued  a  permit  for " 
Atlantic  dolphin  and  wahoo,  as  required 
under  §  622.4(a)(4).  and  who  is  selected 
by  the  SRD  must  provide  information  on 
receipts  of  Atlantic  dolphin  and  wahoo 
and  prices  paid  on  forms  available  from 
the  SRD.  The  required  information  must 
be  submitted  to  the  SRD  at  monthlv 
intervals  postmarked  not  later  than  5 
days  after  the  end  of  each  month. 
Reporting  frequencies  and  reporting 
deadlines  may  be  modified  upon 
notification  by  the  SRD. 

(ii)  For  the  purposes  of  paragraph 
(c)(8)(i)  of  this  section,  in  the  states  from 
Maine  through  Virginia,  or  in  the  waters 
off  those  states,  "SRD  "  means  the 
Science  and  Research  Director. 
Northeast  Fisheries  Science  Center, 
NMFS,  (see  Table  1  of  §  600.502  of  this 
chapter),  or  a  designee. 

(iii)  On  demand,  a  dealer  who  has 
been  issued  a  dealer  permit  for  Atlantic 
dolphin  and  wahoo.  as  required  under 
§  622.4(a)(4).  must  make  available  to  an 
authorized  officer  all  records  of 
offloadings.  purchases,  or  sales  of 
dolphin  and  wahoo. 
***** 

9.  In  §  622.7.  paragraph  (b)  is  revised 
to  read  as  follows: 
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§622.7    Prohibitions. 

*  «         *  •         * 

(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in 
§622.4(bJ.  (gj,  (pj,  (q).  (r),  or  (s),  or  in 
§622.18,  or  in  §622.19. 

*  *         *       .  *         * 

10.  In  §  622.35,  the  section  heading  is 
revised  and  paragraph  (h)  is  added  to 
read  as  follows: 

§  622.35    Atlantic  EEZ  seasonal  and/or  area 
closures. 

***** 

(h)  Dolphin/wahoo  closed  areas.  (1)  If 
pelagic  longline  gear  is  on  board  a 
vessel,  a  person  aboard  such  vessel  may 
not  fish  for  or  retain  a  dolphin  or 
vvahoo — 

(i)  In  the  .Northeastern  United  .States 
closed  area  from  )une  1  though  June  30 
each  year.  The  Northeastern  United 
States  closed  area  is  that  portion  of  the 
EEZ  between  40=  N.  lat.  and  39'^  N.  lat. 
from  68^  W.  long,  to  74"^  \V.  long. 

(ii)  In  the  Charleston  Bump  closed 
area  from  Februarv  1  through  .April  30 
each  year.  The  Charleston  Bump  closed 
area  is  that  portion  of  the  EEZ  off  North 
Carolina,  South  Carolina,  and  Georgia 
betvveen  34=  N.  lat.  and  31°  N.  lat  and 
west  of  76'  \V,  long. 

(iii)  In  the  East  Florida  Coast  closed 
area  year  round.  The  East  Florida  Coast 
closed  area  is  that  portion  of  the  EEZ  off 
Georgia  and  the  east  coast  of  Florida 
from  the  inner  boundary  of  the  EEZ  at 
31°  N,  lat.:  thence  due  east  to  78=  W. 
long.;  thence  bv  a  rhumb  line  to  28=17' 
N.  lat.,  79=12'  VV.  long.;  thence 
proceeding  in  a  southerly  direction 
along  the  outer  boundary  of  the  EEZ  to 
24°  N.  lat.;  thence  due  west  to  24=  N. 
lat.,  81=47' VV.  long.,  thence  due. north  to 
the  innermost  boundarv  of  the  EEZ  at 
81°47'  W.  long. 

(2)  A  vessel  is  considered  to  have 
pelagic  longline  gear  on  board  when  a 
power-operated  longline  hauler,  a 
mainline,  floats  capable  of  supporting 
the  mainline,  and  gangions  with  hooks 
are  on  board  Removal  of  any  one  of 
these  elements  constitutes  removal  of 
pelagic  longline  gear, 

(3)  If  a  vessel  is  in  a  closed  area 
during  a  time  specified  in  paragraph 
(h)(1)  of  this  section  with  pelagic 
longline  gear  on  board,  it  is  a  rebuttable 
presumption  that  fish  on  board  such 
vessel  were  taken  with  pelagic  longline 
gear  in  the  closed  area. 

11.  In  §622.37,  paragraph  (h)  is  added 
to  read  as  follows: 

§622.37    Size  limits. 


(h)  Dolphin  in  the  Atlantic  off  Florida 
and  off  Georgia— 20  inches  (50.8  cm), 
fork  length. 

12.  In  §  622.38,  paragraph  (a)  is 
revised  to  read  as  follows: 

§622.38     Landing  fish  intact. 

***** 

(a)  The  following  must  be  maintained 
with  head  and  fins  intact:  Cobia,  king 
mackerel,  and  Spanish  mackerel  in  or 
from  the  Gulf,  Mid- Atlantic,  or  South 
Atlantic  EEZ,  except  as  specified  for 
king  mackerel  in  paragraph  (g)  of  this 
section:  dolphin  and  wahoo  in  or  from 
the  Atlantic  EEZ:  South  Atlantic 
snapper-grouper  in  or  from  the  South 
Atlantic  EEZ,  except  as  specified  in 
paragraph  (h)  of  this  section;  vellowtail 
snapper  in  or  from  the  Caribbean  EEZ; 
and  finfish  in  or  from  the  Gulf  EEZ, 
except  as  specified  in  paragraphs  (c)  and 
(d)  of  this  section.  Such  fish  may  be 
eviscerated,  gilled.  and  scaled,  but  must 
otherwise  be  maintained  in  a  whole 
condition. 
***** 

13.  In  §622.39,  paragraph  (f)  is  added 
to  read  as  follows: 

§622.39     Bag  and  possession  limits. 

***** 

(f)  Atlantic  dolphin  and  wahoo.  Bag 
and  possession  limits  are  as  follows: 

(1)  Dolphin— 10.  not  to  exceed  60  per 
vessel,  whichever  is  less,  except,  on 
board  a  headboat,  10  per  paying 
passenger. 

(2)  Wahoo— 2. 

14.  In  §622.41,  paragraph  (c){l){v)  is 
revised  and  paragraph  (1)  is  added  to 
read  as  follows: 

§622.41     Species  specific  limitations. 

«  »  .  . 

(c)  *  *  * 

(1)  *  *  * 

(v)  Cobia  in  the  Mid-Atlantic  and 
South  Atlantic  EEZ  and  little  tunny  in 
the  South  Atlantic  EEZ  south  of  34"°37.3' 
N.  lat. — automatic  reel,  bandit  gear, 
handline.  rod  and  reel,  and  pelagic 
longline. 
*         *         *         *         * 

(1)  Atlantic  dolphin  and  wahoo — (1) 
Authorized  gear.  The  following  are  the 
only  authorized  gear  types  in  the 
fisheries  for  dolphin  and  wahoo  in  the 
Atlantic  EEZ:  Automatic  reel,  bandit 
gear,  handline,  pelagic  longline,  rod  and 
reel,  and  spearfishing  gear  (including 
powerheads).  A  person  aboard  a  vessel 
in  the  .Atlantic  EEZ  that  has  on  board 
gear  types  other  than  authorized  gear 
types  may  not  possess  a  dolphin  or 
wahoo. 

(2)  Sea  turtle  protection  measures 
applicable  to  pelagic  longliners.  The 
owner  or  operator  of  a  vessel  for  which 


a  commercial  permit  for  Atlantic 
dolphin  and  wahoo  has  been  issued,  as 
required  under  §622.4(a)(2){xii).  and 
that  has  on  board  a  pelagic  longline 
must  post  inside  the  wheelhouse  the  sea 
turtle  handling  and  release  guidelines 
provided  by  NMFS.  Such  owner  or 
operator  must  also  comply  with  the  sea 
turtle  bycatch  mitigation  measures, 
including  gear  requirements  and  sea 
turtle  handling  requirements,  as 
specified  in  §  635.21(c)(5)(i)  and  (ii)  of 
this  chapter,  respectively.  For  the 
purpose  of  this  paragraph,  a  vessel  is 
considered  to  have  pelagic  longline  gear 
on  board  when  a  power-operated 
longline  hauler,  a  mainline,  floats 
capable  of  supporting  the  mainline,  and 
leaders  (gangions)  with  hooks  are  on 
board.  Removal  of  any  one  of  these 
elements  constitutes  removal  of  pelagic 
longline  gear. 

15.  In  §622.44.  paragraph  (f)  is  added 
to  read  as  follows: 

§  622  44     Commercial  trip  limits. 

***** 

(f)  Atlantic  dolphin  and  wahoo.  (1) 
The  following  trip  limits  apply  to  a 
vessel  that  has  a  Federal  commercial 
permit  for  Atlantic  dolphin  and  wahoo. 
provided  that  the  vessel  is  not  operating 
as  a  charter  vessel  or  headboat: 

(i)  Dolphin — (A)  In  or  from  the 
Atlantic  EEZ  north  of  31°  N.  lat..  3.000 
lb  (1,361  kg). 

(B)  In  or  from  the  Atlantic  EEZ  south 
of  31°  N.  lat.,  1.000  lb  (454  kg). 

(ii)  Wahoo.  In  or  from  the  Atlantic 
EEZ.  500  lb  (227  kg). 

(2)  The  trip  limit  for  a  vessel  that  does 
not  have  a  Federal  commercial  vessel 
permit  for  Atlantic  dolphm  and  wahoo 
but  has  a  Federal  commercial  vessel 
permit  in  any  other  fishery  is  200  lb  (91 
kg)  of  dolphin  and  wahoo.  combined, 
provided  that  all  fishing  on  and 
landings  from  that  trip  are  north  of  39° 
N.  lat.  (A  charter  vessel/headboat  permit 
is  not  a  commercial  vessel  permit.) 

16.  In  §  622.45,  paragraph  (i)  is  added 
to  read  as  follows: 

§622.45     Restrictions  on  sale/purchase. 

***** 

(i)  Atlantic  dolphin  and  wahoo.  (1)  A 
person  may  sell  dolphin  or  wahoo 
harvested  in  the  Atlantic  EEZ  only  if  it 
is  harvested  by  a  vessel  that  has  a 
commercial  permit  for  Atlantic  dolphin 
and  wahoo.  as  requfred  under 
§  622.4(a)(2)(xii)(A),  or  by  a  vessel 
authorized  a  200-lb  {91-kg)  trip  limit 
for  dolphin  or  wahoo.  as  specified  in 
§  622.44(11(2),  and  only  to  a  dealer  who 
has  a  permit  for  Atlantic  dolphin  or 
wahoo,  as  required  under  §  622.4(a)(4). 

(2)  In  addition  to  the  provisions  of 
paragraph  (i){l)  of  this  section,  a  person 
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may  not  sell  dolphin  in  excess  of  the 
bag  limit  or  any  wahoo  harvested  in  th" 
.Atlantic  EEZ  by  a  vessel  while  it  was 

operating  as  a  charter  vessel  or 
headboat 

(3j  Dolphin  or  wahnu  hdrvt'stcii  ip,  the 
Atlantic  EEZ  mav  be  purchased  onlv  by 
a  dealer  who  has  a  pprmit  for  .Atlantic 
dolphin  and  wahno  -md  onlv  fr'im  ,i 
vessel  authorized  to  sell  dolphin  or 
wahoo  under  paragraph  (ij(lj  or  (i)(2)  of 

this  ^^H:lIon. 


17.  In  §622.48,  paragraph  (m)  is 
added  to  read  as  follows; 

§622.48     Adjustment  of  management 
measures 


(m)  Atlantic  dolphin  and  wahoo. 
Biomass  levels,  age-structured  analyses, 
MSY.  OY,  ABC,  TAG,  trip  limits, 
minimum  sizes,  gear  regulations  and 
restrictions,  permit  requirements, 
seasonal  or  area  closures,  sub-zones  and 
their  management  measures,  overfishing 


definitions  and  other  status 
determination  criteria,  time  frame  for 
recoverv  of  Atlantic  dolphin  or  wahoo 
if  overfished,  fishing  year  (adjustment 
not  to  exceed  2  months),  authority  for 
the  R.A  to  close  a  fishery  when  a  quota 
is  reached  or  is  projected  to  be  reached 
or  reopen  a  fishery  when  additional 
quota  becomes  available,  definitions  of 
essential  fish  habitat,  and  essential  fish 
habitat  HAPCs  or  Coral  HAPCs. 
[FR  Doc.  03-27515  Filed  10-31-03;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations 
committee  meetings,  agency  decisions  ana 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agenc^y 
statements  of  cganization  and  functions  are 
examples  cf  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  Systems  Technical 
Advison'  Committee  (ISTAC)  will  meet 
on  November  19  and  20.  2003.  9  am.. 
in  the  Herbert  C.  Hoover  Building, 
Room  3884,  14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue,  NIV..  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretarv  for  Export 
Administration  nn  tethnical  questions 
that  affect  the  level  of  export  controls 
applicable  to  information  svstems 
equipment  and  technologv. 

November  19 

Public  Session 

1   Opening  remarks  and 
introductions. 

2.  Comments  or  presentations  by  the 
public. 

3.  Field  Programmable  Gate  Arrays 
overview. 

4.  Sample  industry  export  compliance 
training. 


November  19  and  20 
Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Coinmittee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below: 

Ms.  Lee  Ann  Carpenter,  Advisory 
Committees  MS:  1099D,  U.S. 
Department  of  Commerce.  14th  St.  & 
Constitution  Ave.,  N\V..  Washington, 
DC  20230. 

The  Assistant  Secretarv  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  28, 
2003,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  app.  2  sec.  10(d)), 
that  the  portion  of  this  meeting  dealing 
with  pre-decisional  changes  to  the 
Commerce  Control  List  and  U.S.  export 
control  policies  shall  be  exempt  form 
the  provisions  relating  to  public 
meetings  found  in  5  U.S.C.  app.  2  sec. 
10(a)(1)  and  10(a)(3).  For  more 
information,  contact  Lee  Ann  Carpenter 
on  202-482-2583. 


Federcij  Kcyister 
'koi.  t)H,  .No.  212 

Monday,  November  3,  2003 


Dated:  October  29.  2003. 
Lee  Ann  Carpenter, 
Coinmittee  Liaison  Officer. 
[PR  Doc.  03-27564  Filed  10-31.-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
counter\^ailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  counter\-ailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  partv.  as 
defined  in  section  771(9)  of  the  tariff 
Act  of  1930,  as  amended,  mav  request, 
in  accordance  with  section  351.213 
(2002)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity^  to  Request  a  Rexiew-  Not 
later  than  the  last  day  of  November 
2003,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversar>'  dates  in 
November  for  the  following  periods: 


Periods 


Antidumping  Duty  Proceedings 

Argentina   Barbed  Wire  &  Barbless  Fencing  Wire.  A-357-^05 

Brazil:  Circular  Welded  Non-Alloy  Steel  Pipe.  A-351-809  '.'. 

Hungary   Sulfanilic  Acid.  A-437-804    ' 

Kazakhstan:  Certain  Hot-Rolleo  Cartjon  Steel  Flat  Products.  A-834-806 

Mexico  Circular  Welded  Non-Alloy  Steel  Pioe   A-20-'-805 

Netherlands   Certain  Hot-Rolled  Carbon  Steel  Flat  Products.  A^21^'7 

Portugal:  Sulfanilic  Acid,  A-471-806  

Republic  of  Korea.  Circular  Welded  Non-Alloy  Stee!  Pipe,  A-58O-809 

Romania:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  A-485-806  

Taiwan: 

Certain  Hot-Rolled  Carbon  Stee,  Flat  Products.  A-583-835 

Circular  Welded  Non-Alloy  Steel  Pipe  A-583-814 !."1'.".' 

Collated  Roofing  Nails,  A-583-826  ""'"".' 


11/1/02- 
11/1/02- 

5/6/02- 
11/1/02- 
11/1/02- 
11/1/02- 

5/6/02- 
11/1/02- 
11/1/02- 

11/1/02- 
11/1/02- 

11/1/02- 


■10/31/03 
-10/31/03 
■10/31/03 
■10/31/03 
■10/31/03 
10 '3 1/03 
■10/3r/03 
10 '31 '03 
1031 '03 

10,^31  03 
10 '3 1/03 

1^  '8  02 
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Periods 


Thailand  Certain  Hot-Rolled  Carbon  Steel  Flat  Products.  A-549-817 

The  People  s  Republic  of  China: 

Certain  Hol-RoHed  Carbon  Steel  Flat  Products.  A-570-865  

Collated  Roofing  Nails.  A-570-850  , 

Fresh  Garlic,  A~57C^31    j. 

Paperclips,  fK-5'70-826  .; 

Pure  Magnesium  in  Granular  Forni,  A-570-864 

Ukraine  Certain  Hot-Rolled  Carbon  Steel  Flat  Products   A-623-811   

Countervailing  Duty  Proceedings 

Hungary   Sulfanilic  Acid,  C^37-805  

Suspension  Agreements 
Ukraine:  Certain  Cut-to-Length  Cartx)n  Steel.  A-823-808 


11/2/02-10/31/03 

11/1/02-10/31'03 
11/1/02-11/18/02 
11/1/02-10/31/03 
11/1/02-10/31/03 
11/1/02-10/31/03 
11/1/02-10/31 '03 

3/4/02-12/31/02 

11/1/02-10/31/03 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  bv  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary- 
conduct  an  administrative  review.  For 
both  antidumping  and  counter\'ailing 
dutv  re\iews.  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  hv  an  antidumping 
finding  or  an  antidumping  or 
countervailing  dut\"  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary'  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  bv  an  exporter  (or  a 
producer  if  that  producer  also  exports 
meri;handise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specific:allv.  on  an  order-bv-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties.  69 
FR  23954  (May  6,  2003).  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  in\olved.  The 
public  should  be  av.-are  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
i\-\vw.ia.ita.doc. gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  .\ssistant  Secretarv  for 
Import  Administration.  International 
Trade  Administration.  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue,  N\V..  Washington. 
DC  20230.  The  Department  also  asks 


ser 


parties  to  derve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  in  accordance  with 
§351.303(f)(l)(i)  of  the  regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. ' 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  November  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  November  2003,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  counter\'ailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
intematiooal  trading  community. 

Dated:  October  29,  2003. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary,  Group  II 
for  Import  Administration. 
IFR  Doc.  03-27599  Filed  10-31-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Notice  of  Initiation 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  of  five-year 

["sunset")  reviews. 

SUMMARY:  In  accordance  with  section 
75UcJ  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
duty  orders  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-  Year  Rexiews 
covering  these  same  antidumping  dutv 
orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  V.  Douthit.  Office  of  Policy. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-5050.  or 
Mary  Messer.  Office  of  Inxestigations. 
U.S.  International  Trade  Commission,  at 
(202)  20,5-3193, 

SUPPLEMENTARY  INFORMATION: 

The  Department's  Regulation 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16.  1998)  {"Sunset  Policy 
Bulletin"). 

Background 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218(c) 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  duty  orders: 
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DOC  case  No. 


ITC  case  No. 


A-57&-851   I  ,-,    -r .    ,^, 

M^« :::::::::::::::::::::::::::::::::::::::::::::::::::,  ^^;:?;:^^ 

Ai^i^:::::::::::::::::::::::::::::::::::::::::::::::;;::::;:::::::::r 


Country         1  Product 

C^'^a      v Certain  Preserved  Mushrooms. 

Cl^'te  Certain  Preserved  Mustirooms 

'"*a    '  Certain  Preserved  Mushrooms 

Indonesia [  Certain  Preserved  Mushrooms. 


Filing  Information 

As  a  courtesy,  we  are  rr.aking 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history  information  {i.e.. 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
Internet  Web  site  at  the  following 
address:  http://ia.ita.doc.gov/sunset/. 

All  submissions  in  these  sunset 
reviews  must  be  filed  in  accordance 
with  the  Department's  regulations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
rules  can  be  found  at  19  CFR  351.303. 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  Web  site  for  any 
updates  to  the  service  lists  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  lists  provided  on  the  sunset 
Web  site  based  on  notifications  from 
parties  and  participation  in  these 
reviews.  Specifically,  the  Department 
will  delete  from  the  service  lists  all 
parties  that  do  not  submit  a  substantive 
response  to  the  notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  ven'  short,  we 
urge  interested  parties  to  applv  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediatelv  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  reviews.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  recei\e  access  to  business 
proprietary  information  under  ,\PO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  these  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  bv 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(l)(ii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 


participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  antidumping  duty  orders 
without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
not  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
respondent  and  domestic  interested 
parties.  Also,  note  that  the  Department's 
information  requirements  are  distinct 
from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the 
Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consult  the  Department's  regulations  at 
19  CFR  Part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  October  28,  2003. 
James  J.  Jw  hum. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-27597  Filed  10-31-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-«20] 

Final  Results  of  Analysis  of  Reference 
Prices  and  Clarifications  and 
Corrections:  Agreement  Suspending 
the  Antidumping  Duty  Investigation  on 
Fresh  Tomatoes  From  Mexico 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
analysis  of  reference  prices  and 
clarifications  and  corrections 
concerning  the  agreement  suspending 
the  antidumping  duty  investigation  on 
fresh  tomatoes  from  Mexico. 


'  A  number  of  parties  commented  that  these 
interim-finaJ  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation,  19  CFR  351.218(d)(4).  As  provided  in  19 
CFR  351.302(b),  the  Department  will  consider 
individual  requests  for  extension  of  that  five-day- 
deadline  based  upon  a  showing  of  good  cause. 


EFFECTIVE  DATE:  November  1.  2003. 
SUMMARY:  The  current  agreement 
suspending  the  antidumping  duty 
investigation  on  imports  of  fresh 
tomatoes  from  Mexico  went  into  effect 
on  December  16.  2002.  The  Department 
of  Commerce  is  publishing  this  notice  to 
aimounce  the  final  results  of  the 
analysis  of  the  reference  prices  that  it 
conducted  pursuant  to  section  IV. G  of 
the  agreement  and  to  clarify  and  correct 
certain  pf-r:"::-     '"■',.   .■.,.--.".::-.:• 

FOR  FURTHER  INFORMATION  CONTACT; 
Kristin  Case  or  Mark  Ross  at  (202)  482- 
3174  or  (202)  482-4794.  respectively; 
Office  of  AD/CVT)  Enforcement  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Results  of  ,\nal\  sis  of  Reference  Prices 

On  December  4.  2002.  the  Department 
of  Commerce  (the  Department)  and 
certain  growers/exporters  of  fresh 
tomatoes  from  Mexico  signed  a  new 
agreement  suspending  the  antidumping 
duty  investigation  on  imports  of  fresh 
tomatoes  from  Mexico.  See  Suspension 
of  Antidumping  Investigation:  Fresh 
Tomatoes  from  Mexico,  67  FR  77044 
(December  16.  2002)  (the  2002 
Agreement).  As  a  means  of  preventing 
price  suppression  or  undercutting  with 
respect  to  the  sale  of  domestic  tomatoes 
in  accordance  with  section  734(c)(1)(A) 
of  the  Tariff  Act  of  1930.  as  amended 
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(the  Act),  thi*  2002  Agreement  provides 
fnr  the  implementation  of  reference 
prices  below  which  the  signatory 
producers/exporters  agree  not  to  sell  the 
subject  merchandise.  As  specified  in 
sectidn  IV  C;  of  th*^  2002  Agreement,  the 
Department  agreed  to  conduct  an 
analysis  of  the  reference  prices  in  order 
to  evaluate  whether  the  2002  Agreement 
fulfills  the  requirements  of  section 
734(c)(lK.-\)  of  the  Act.  Based  on  our 
findings,  we  have  determined  that  it  is 
appropriate  to  increase  the  reference 
price  fnr  the  winter  season  (October  23 
through  lune  30)  from  $0.2108  per 
pound  to  SO. 2169  per  pound.  The 
reference  price  for  the  summer  season 
(July  1  through  October  22)  will  remain 
dt  SO  172  per  pound. 

The  new  reference  price  for  the  winter 
season  of  SO. 2169  per  pound  is  effective 
November  1.  2003.  The  new  box-weight 
chart,  which  reflects  a  new  reference 
price  for  the  winter  season  applied  to 
common  box  types  that  are  shipped 
from  Mexico  to  the  United  States,  can  be 
viewed  at  the  following  URL:  http:// 
],\-i\-\,v  ia  ita.doc  gov/tomato/new- 
agree  men  t/ documents/ 
boxiveightchart.html 

Clarifications  and  Corrections 

After  publication  of  the  2002 
Agreement  the  Department  received 
several  requests  for  clarification  and  it 
identified  certain  ministerial  errors  in 
the  2002  Agreement  On  May  21.  2003, 
the  Department  released  proposed 
clarifications  and  corrections  to 
interested  parties  and  invited  them  to 
comment  The  signatories  of  the  2002 
Agreement  filed  comments  on  May  30, 
2003.  proposing  several  modifications. 
No  other  party  commented  on  the 
proposed  clarification  and  corrections. 

After  reviewing  the  comments,  the 
Department  has  decided  to  make  the 
following  clarifications  and  corrections 
to  the  2002  Agreement: 

1.  To  correct  a  ministerial  error  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section,  the  telephone  number  for  Janis 
Kalnins  should  be  (202)  482-1392. 

2.  To  correct  a  typographical  error,  the 
first  sentence  of  section  A. 2.  of 
Appendix  B  should  read  as  follows: 

When  normal  value  is  based  on 
constructed  value,  the  Department  will 
compute  constructed  values  (CVs)  for 
each  growing  season  based  on  the  sum 
of  each  respondent's  growing  costs  for 
each  type  of  tomato  plus  amounts  for 
selling,  general,  and  administrative 
expenses  (SG&A). 

3.  To  correct  a  typographical  error,  the 
current  URL  of  the  website  identified  in 
the  second  sentence  of  the  third 
paragraph  of  Appendix  C.  the  last 
sentence  of  the  fifth  paragraph  of 


Appendix  D.  the  third  sentence  of  the 
last  paragraph  of  Appendix  E,  and  the 
third  sentence  of  number  four  of 
Appendix  F  is:  http :/7ia. ita.doc.gov/ 
tomato/nev^-agreement/documents/ 
suggested _^orms. 

4.  To  correct  a  ministerial  error,  the 
third  sentaice  of  section  A.2.  of 
Appendix  D  should  read  as  follows:     - 

For  puTfKJses  of  this  Agreement,  a 
condition  defect  is  any  condition  defect 
listed  in  the  chart  in  part  A. 5.  below. 

5.  Appendix  D,  section  A. 5.  should 
read  as  follows: 

Under  this  Agreement,  adjustments  to 
the  sales  price  of  signatory  tomatoes 
will  be  permitted  only  for  condition 
defects.  The  term  "condition  defect"  is 
intended  to  have  the  same  definition 
recognized  by  the  Fresh  Products 
Branch  of  the  United  States  Department 
of  Agriculture,  with  the  exception  of 
abnormal  coloring,  and,  therefore, 
covers  the  following  items: 

Condition  Defects 

Sunken  &  Discolored  Areas 
Sunburn 

Internal  Discoloration 
Freezing  Injury 
Chilling  Injury 
Gray  Mold  Rot 
Bacterial  Sbft  Rot 
Soft/Decay ' 
Bruising 
Nailhead  Spot 
Skin  Checks 

Decayed  and  Moldy  Stems 
Waxy  Blister 
White  Core 

Discolored  or  Dried-out  Jelly  Around 
Seeds 

6.  To  ensure  consistency  with  the 
actual  entry  documentation  currently 
used  by  Canadian  Customs,  the 
Department  will  interpret  the 
parenthetical  reference  to  "Landing 
Form"  as  referring  to  Form  33  or  the 
Canada  Customs  Coding  Form. 

7.  To  correct  a  typographical  error,  the 
title  of  Appendix  F  should  read  as 
follows: 

Appendix  F — Suspension  of 
Antidumping  Investigation — Fresh 
Tomatoes  From  Mexico — Procedure 
Signatories  Must  Follow  for  Selling 
Subject  Merchandise  for  Processing. 

Dated:  October  29,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-27695  Filed  10-31-03;  8:45  am] 
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'  The  most  common  decays  listed  by  the  USDA 
are  pleosporarot,  pboma  rot.  altemaria  rot,  and 
blossom  end  tot. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[0-122-841] 

Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Canada:  Initiation  of 
Countervailing  Duty  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  changed 
circumstances  review  of  the 
countervailing  duty  order. 

SUMMARY:  On  October  1,  2003, 

Georgetown  Steel  Company  (formerly 
GS  Industries),  Gerdau  Ameristeel  U.S. 
Inc.  (formerly  Co-Steel  Raritan), 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc.,  filed  a 
request  for  a  countervailing  duty 
changed  circumstances  review. 
Specifically,  they  request  that  the 
Department  of  Commerce  revoke  the 
countervailing  duty  order  on  carbon  and 
certain  alloy  steel  wire  rod  from  Canada. 
In  response,  the  Department  of 
Commerce  is  initiating  a  changed 
circumstances  review  of  the 
countervailing  duty  order  on  carbon  and 
certain  alloy  steel  wire  rod  from  Canada. 
Interested  parties  are  invited  to 
comment  on  this  notice  of  initiation. 
EFFECTIVE  DATE:  November  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  S. 
Anthony  Grasso,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone  (202) 
482-3853, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  22,  2002,  the  Department 
of  Commerce  (the  "Department") 
published  a  countervailing  duty  order 
on  carbon  and  certain  alloy  steel  wire 
rod  from  Canada.  See  .Notice  of 
Countervailing  Duty  Orders:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from  Brazil 
and  Canada.  67  FR  64871  (October  22, 
2002).  On  October  1.  2003,  the 
Department  received  a  request  from 
Georgetown  Steel  Company  (formerly 
GS  Industries).  Gerdau  Ameristeel  U.S. 
Inc.  (formerly  Co-Steel  Raritan), 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas.  Inc..  the 
petitioners  in  the  original  investigation, 
that  the  Department  initiate  a  changed 
circumstances  review  for  purposes  of 
revoking  the  countervailing  duty 
("CVD")  order.  Also  the  petitioners 
request  that,  upon  revocation  of  the 


Federal  Register /Vol    68.  \o    212 /.Monday.  November  3,  2003 /Notices 


62283 


CVD  order,  the  Department  fully  refund 
any  countervailing  duties  deposited 
pursuant  to  the  order.  The  petitioners 
state  that  they  are  no  longer  interested 
in  maintaining  the  counten.'aiiing  duty 
order  or  in  the  imposition  of  C\TD  duties 
on  the  subject  merchandise. 

Scope  of  the  Review 

The  merchandise  covered  bv  this 
review  is  certain  hot-rolled  products  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section,  5.00 
mm  or  more,  but  less  than  19.00  mm,  in- 
solid  cross-sectional  diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS  ■)  definitions  for 
(a)  stainless  steel:  (h)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  [i.e..  products  that 
contain  by  weight  one  or  more  of  the 
following  elements;  0.03  percent  or 
more  of  lead.  0.0.5  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  v.ire  rod 
and  1080  grade  tire  bead  quality  wire 
rod  Grade  1080  tire  cord  qualitv  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iiij 
having  no  inclusions  greater  than  20 
microns:  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  qualitv  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton.  and  fvii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
uf  phosphorus  and  sulfur,  (4J  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Grade  1080  tire  bead  qualitv  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 


having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NTA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  qualit\'"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  m  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090. 
7213.91.4510,  7213.91.4590, 
7213.91.6010.7213.91.6090. 
7213.99.0031.  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020.  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 


Initiation  of  Changed  Cirr  umstantes 
Review 

Section  751(d)(1)  of  the  Tariff  Act  of 
1930.  as  amended  (the  "Act"),  and  19 
CFR  351.222(g)  of  the  Departments 
regulations,  provide  that  the  Department 
may  revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 
in  part,  after  conducting  a  changed 
circumstances  review  pursuant  to 
section  751(b)  of  the  Act  and  concluding 
from  the  available  information  that 
changed  circumstances  exist  sufficient 
to  warrant  revocation  or  termination. 
The  Department  may  conclude  tha: 
changed  circumstances  sufficient  to 
warrant  revocation  (in  whole  or  in  part) 
exist  when  producers  accoimting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  part. 
See  section  782(h)(2)  of  the  Act  and 
§  351.222(g)(1)  of  the  Departments 
regulations. 

The  petitioners  state  that  they  are 
producers  of  carbon  and  certain  alloy 
steel  wire  rod  but  do  not  identify  the 
percentage  of  production  of  the 
domestic  like  product  they  represent.  At 
present,  the  Department  has  no 
information  on  the  record  that  the  other 
known  domestic  producers  of  wire  rod 
have  no  interest  in  maintaining  the 
countervailing  dut\'  order  with  respect 
to  the  subject  merchandise  imported 
from  Canada.  In  particular,  the 
Department  does  not  have  information 
on  the  record  of  this  changed 
circumstances  review  that  the 
petitioners  account  for  substantiallv  all, 
or  at  least  85  percent,  of  the  production 
of  the  domestic  like  product.  See 
Certain  Tin  Mill  Products  From  Japan: 
Final  Results  of  Changed  Circumstances 
Review,  66  FR  52109  (October  12.  2001); 
see  also,  19  CFR  351.208(c). 
Accordingly,  we  are  not  combining  this 
initiation  with  a  preliminan,' 
determination,  pursuant  to  19  CFR 
351.221(c)(3)(ii).  This  notice  of 
initiation  will  accord  all  interested 
parties  an  opportunity  to  address  this 
proposed  revocation. 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  of,  a 
counter\'ailing  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order.  Pursuant 
to  section  751(b)(4)  of  the  Act,  the 
Department  finds  the  petitioners' 
statement  that  no  further  interest  exists 
in  continuing  the  order  with  respect  to 
carbon  and  certain  alloy  steel  wire  rod 
from  Canada  ser\'es  as  good  cause  to 
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review  a  determination  that  was  made 
less  than  24  months  after  the  date  of 
publication  of  notice  of  that 
determination.  Therefore,  in  accordance 
with  section  751(b)(1)  of  the  Act,  we  are 
initiating  a  changed  circumstances 
review  based  upon  the  request  made  by 
the  petitioners. 

If,  as  a  result  of  this  review,  we  revoke 
the  order,  we  intend  to  instruct  the  U.S. 
Customs  and  Border  Protection  ("CBP") 
to  liquidate  without  regard  to  applicabla 
countervailing  duties,  and  refund  any 
estimated  countervailing  duties 
collected  on.  all  unliquidated  entries  of 
the  merrhandise  subject  to  the  order,  as 
described  above  under  the  "Scope  of  the 
Review"  section,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  8,  2002.  i.e.,  the 
publication  date  of  the  Department's 
prelimmary  determination  (see 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Carlipn  and  Certain 
Allov  Steel  Wire  Rod  from  Canada,  67 
FR  5984)  We  will  also  instruct  CBP  to 
pay  interest  on  such  refunds  with 
respect  to  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  22. 
2002.  in  accordance  with  section  778  of 
the  Act.  The  current  requirement  for  a 
cash  deposit  of  estimated  countervailing 
duties  on  the  subject  merchandise  will 
continue  unless,  and  until,  we  publish 
a  final  determination  to  revoke  in 
whole. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  initiation  of  this 
changed  circumstances  review.  Parties 
who  submit  argument  in  this  proceeding 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument  All  written  comments  may  be 
submitted  by  interested  parties  not  later 
than  14  days  after  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351  303.  with  the 
exception  that  only  three  (3)  copies 
need  be  served  on  the  Department,  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordanc:e  with  19  CFR  351.303. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
35i.221ic)(3).  which  will  set  forth  the 
factual  and  legal  c:onclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  anv  action 
proposed  based  on  those  results. 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  sections  351.216  and  351.222  of 
the  Department's  regulations. 


Dated:  October  28.  2003. 
fames  ).  lochum, 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  03-27596  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  3510-DS-P 

DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospnerlc 
Administration 

[1.0.  1028030] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Joint  Mid- Atlantic 
Fishery  Management  Council  (MAFMC) 
and  the  Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Industry  Advisors  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
Thursday.  November  20,  2003  from  9 
a.m.  until  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  BWI,  7032  Elm  Road, 
Baltimore,  MD;  telephone:  410-859- 
3300. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
ASMFC,  1444  Eye  Street,  NW,  6th  Floor, 
Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
MAFMC,  telephone:  302-674-2331.  ext. 
19.;  Vince  O'Shea,  Executive  Director, 
ASMFC,  telephone:  202-289-6400,  ext. 
304. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
2004  recreational  management  measures 
for  svmimer  flounder,  scup,  and  black 
sea  bass. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this^roup  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  addresathe  emergency. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  Office  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  October  28.  2003. 
Richard  W.  Surdi, 

Acting  Dirncinr.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FRDoc.  E3-001.51  Filed  10-30-03;  8:4.5  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel 

AGENCY:  National  Oceanic  and 

.Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  evaluation, 
strategic  planning,  education  and 
extension,  science  and  technology 
programs,  and  other  matters  as 
described  below: 

DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Wednesday, 
November  12,  8:30  a.m.  to  6  p.m.; 
Thursday,  November  13,  8:30  a.m.  to  3 
p.m. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  &  Constitution  Avenue.  Northwest, 
Rooms  1414  and  1412.  respectivelv, 
Washmgton.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Francis  M.  Schuler.  Designated  Federal 
Official.  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration,  1315  East- 
West  Highway.  Room  11837.  Silver 
Spring,  Maryland  20910,  (301)  713- 
2445. 

SUPPLEMENTARY  INFORMATION:  The  Panel, 

which  consists  of  a  balanced 
representation  from  academia,  industry, 
state  govef-nment  and  citizens  groups, 
was  established  in  1976  by  section  209 
of  the  Sea  Grant  Improvement  Act 
(Public  Law  94-461.  33  U.S.C.  1128). 
The  Panel  advises  the  Secretary  of 
Commerce  and  the  Director  of  the 
National  Sea  Grant  College  Program 


with  respect  to  operations  under  the 
Act,  and  such  other  matters  as  the 
Secretarv-  refers  to  them  for  review  and 
advice.  The  agenda  for  the  meeting  is  as 
follows: 

Wednesday.  November  12,  2003 

1:15  p.m.— 5:30  p.m. 

1:15  p.m. — Opening  Remarks 

1:30  p.m  — NOAA  Research  Review 

2:15  p.m. — Executive  Committep  Report 

2:45  p.m. — Break 

3  p.m — State  of  Sea  Grant 

3:45  p.m. — Sea  Grant  Association 

Report 
4:15  p.m. — Panel's  Communication 

Review  Committee  Update 
4:45  p.m. — Sea  Grant  College 

Designation  Reviews 
5:15  p.m.— Sea  Grant  FY  2004  Budget 
5:30  p.m. — Adjourn 

Thursday,  November  13.  2003 

8:30  a.m. — 3  p.m. 

8:30  am —Developing  a  Panel  Strategy 

Discussion 
9:30  am —NOAA  Deputy  Assistant 

Secretary  of  Commerce  for  Oceans 

and  Atmosphere  Update 
10  a.m. — NOAA  Assistant 

Administrator  for  Program  Planning  & 

Integration 
10:30  a.m.— National  Sea  Grant  Office 

(NSGO)  Communications  Plan 
11:15  a.m. — Break 
12:45  p.m.— Debrief  on  the  Executive 

Committee  Meeting  With  \'ADM 

Lautenbacher 
1:15  p.m.— NSGO  Updates 
2:30  p.m. — Wrap-up 
3  p.m. — Adjourn 

This  meeting  will  be  open  to  the 
public. 

Dated:  October  28.  2003. 
Louisa  Koch. 

Deputy  Assistant  Administrator,  Office  of 

Oceanic  and  Atmospheric  Research. 

[FR  Dor  03-27532  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 


summary:  The  invention  li.sted  below  is 
assigned  to  the  United  States 
Government  as  represented  bv  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  Navy  Case  No,  84.871  entitled 
"Scanned- Wavelength  Spectroscopic 


Detector  (SWSD)  for  Rapid 
Identification  and  Characterization  of 
Biological  Agents". 
ADDRESSES:  Requests  for  information 
about  the  invention  cited  should  be 
directed  to  the  Naval  Research 
Laboratory.  Code  1004.  4555  Overlook 
Avenue,  SW.,  Washington.  DC  20375- 
5320.  and  must  include  the  Na\'y  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Regeon.  Acting  Head.  Technologv 
Transfer  Office.  NRL  Code  1004.  4555 
Overlook  Avenue.  SW.,  Washington,  DC 
20375-5320,  telephone  (202) 767-7230. 
Due  to  temporary  U.S.  Postal  Service 
delays,  please  fax  (202)  404-7920,  e- 
mail:  regeon@nrl.navy.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 

Dated:  October  28,  2003. 
S.K.  Melancon, 

Paralegal  Specialist,  Office  of  the  Judge 
Advocate  General.  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  03-27544  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposea  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulator>- 
Information  Management  Group."  Office 
of  the  C:hief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2,  2004. 

SUPPLEMENTARY  INFORMATION:  Section 

3506  (it  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
W'ould  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor>'  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 


office,  contains  the  following:  (IJ  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summar>-  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  aind  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  29,  2003. 
Angela  C.  Anington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer 

Office  of  Postsecondarj'  Education 

Type  of  Review:  Reinstatement. 

Title:  Financial  Report  for  the 
Endowment  Challenge  Grant  Program. 

Frequency:  Annuallv. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden : 

Responses:  300. 
Burden  Hours:  900. 

Abstract:  The  financial  report  requires 
investment  data  firom  institutions  for  the 
purpose  of  assessing  their  progress  in 
increasing  their  endowment  fund 
resources.  The  data  is  also  used  to 
monitor  compliance  with  statutory  and 
regulatorv'  provisions. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2314.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  0C10_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
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should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Feder.u  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  03-27587  Filed  10-31-03;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities.  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  upcoming 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  fimctions  of  the  Board. 
Notice  of  this  meeting  is  required  by 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  its  opportunity  to  attend. 

Date  Wednesday,  December  10,  2003. 

Time:  9  a.m. -3  p.m. 
ADDRESSES:  The  Board  will  meet  in 
Nashville.  TN  at  the  Radisson  Hotel 
(Iprviand,  2401  Music  'V'allev  Drive. 
Phone:  615-231-8804  Fax:  615-889- 
6328. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Leonard  Dawson.  Deputy  Director  to  the 
Counselor  to  the  Secretary  for  the  White 
House  Initiative  on  Historicallv  Black 
Colleges  and  Universities.  1990  K  Street, 
NW.,  Washington.  DC  20202;  telephone: 
(202)502-7889 

SUPPLEMENTARY  INFORMATION:  The 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  (Board)  is  established 
under  Executive  Order  13256,  dated 
February  12,  2002.  The  Board  is 
established  fa)  to  report  to  the  President 
annually  on  the  results  of  the 
participation  of  historically  black 
colleges  and  universities  (HBCUs)  in 
Federal  programs,  including 
recommendations  on  how  to  increase 
the  private  sector  role,  including  the 
role  of  private  foundations,  in 
strengthening  these  institutions,  with 
particular  emphasis  on  enhancing 
institutional  planning  and  development, 
strengthening  fiscal  stabilitv  and 
financial  management,  and  improving 
institutional  infrastructure,  including 
the  use  of  technology,  to  ensure  the 
long-term  viability  and  enhancement  of 


these  institutions;  (b)  to  advise  the 
President  and  the  Secretary  of 
Education  (Secretary)  on  the  needs  of 
HBCUs  in  the  areas  of  infrastructure, 
academic  programs,  and  faculty  and 
institutional  development;  (c)  to  advise 
the  Secretary  in  the  preparation  of  an 
annual  Federal  plan  for  assistance  to 
HBCUs  in  increasing  their  capacity  to 
participate  in  Federal  programs;  (d)  to 
provide  the  President  with  an  annual 
progress  report  on  enhancing  the 
capacity  of  HBCUs  to  serve  their 
students;  and  (e)  to  develop,  in 
consultation  with  the  Department  of 
Education  and  other  Federal  agencies,  a 
private  sector  strategy  to  assist  HBCUs. 

The  purposes  of  the  meeting  are  to 
report  on  the  status  of  recommendations 
made  by  the  Board  at  the  May  28,  2003 
meeting;  to  discuss  reauthorization  of 
the  Higher  Education  Act  and  plans  and 
reports  from  the  Private  Sector 
Initiative;  to  consider  the  Board's 
annual  report  to  the  President  on  the 
results  of  the  participation  of  HBCUs  in 
Federal  programs;  and  to  address  other 
critical  issues  facing  HBCUs. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (e.g.,  interpreting 
services,  assistive  listening  devices,  or 
material  in  alternative  format)  should 
notify  ReShone  Moore  at  (202)  502- 
7893  no  later  than  November  26,  2003. 
We  will  attempt  to  meet  requests  for 
accommodations  after  this  date  but 
cannot  guarantee  their  availability.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

An  opportunity  for  public  comment  is 
available  on  December  16,  2003, 
between  2  p.m.  and  3  p.m.  Those 
members  of  the  public  interested  in 
submitting  written  comments  may  do  so 
at  the  address  indicated  above  by 
Monday,  December  1,  2003. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  White 
House  Initiative  on  Historically  Black 
Colleges  and  Universities,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Washington,  DC  20006,  during  the 
hours  of  9  a.m.  to  5  p.m. 

Dated:  October  24.  2003. 
Rod  Paig^, 

Secretary  of  Education,  U.S.  Department  of 

Education. 

[FR  Doc.  03-27556  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  announced  in 
the  Federal  Register. 
DATES:  Tuesday,  November  18,  2003;  8 
a.m. — 6  p.m.  Wednesday,  November  19, 
2003;  8  a.m.— 5  p.m. 

ADDRESSES:  Willard  Arts  Center,  498  A 

Street.  Idaho  Falls.  ID  83402. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Peggy  Hinman.  INEEL  Citizen  Advisory 
Board  (CAB)  Administrator.  North 
Wind,  Inc.,  P.O.  Box  5ll74,  Idaho  Falls, 
ID  83405,  Phone  (208)  528-8718,  or  visit 
the  Board's  Internet  home  page  at 
http://i\'-Vi''w. ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda:  The  tentative 
objectives  for  the  meeting  include: 

•  To  discuss  a  consensus 
recommendation  addressing  the  End 
State  Vision  for  the  INEEL 

•  To  receive  a  presentation  about 
investigations  being  conducted  for  the 
Remedial  Investigation  and  Baseline 
Risk  Assessment  for  Waste  Area  Group 
7  Pits  and  Trenches,  followed  by  CAB 
discussion  of  reactions  and  concerns 

•  To  receive  a  presentation  of  the 
status  of  the  Pit  9  Stage  II  excavation 

•  To  receive  a  presentation  on  the 
$800K  Trust  Fund  established  as  part  of 
the  Settlement  Agreement 

•  To  receive  a  status  report 
addressing  the  Environmental 
Management  Program,  implementation 
of  the  Performance  Management  Plan 
for  Accelerating  Cleanup  at  the  INEEL. 
and  compliance  with  the  Idaho 
Settlement  Agreement 

•  Receive  a  status  report  on 
shipments  to  the  Waste  Isolation  Pilot 
plant,  followed  by  CAB  discussion  of 
reactions  and  concerns 

•  Receive  a  presentation  on  the  Water 
Integration  Project's  Science  and 


Federal  Register/ Vol.  68.  \o.  212 'Monday.  Novembpr  ,3.  2003/Notices 


62287 


Technology  Strategies  and  Source  Term 
Conceptual  Model  Summary 

•  Receive  a  presentation  on  the 
Calendar  Year  2002  Annual  Site 
Environmental  Report  and  provide 
feedback  to  DOE  on  how  to 
communicate  with  the  public  on  this 
topic 

•  Review  and  decide  whether  to  act 
on  proposed  amendments  to  the  INEEL 
CABs  Procedures 

•  Discuss  strategies  for  conducting 
new  member  recruitment  efforts 

Opportunities  for  public  participation 
will  be  held  Tuesday.  November  18 
from  12:15—12:45  and  5:45  to  6  p.m. 
and  on  November  19  from  11:45  a.m.  to 
12  noon  and  3:30  to  3:45  p.m. 
Additional  time  may  be  made  available 
for  public  comment  during  the 
presentations. 

These  times  are  subject  to  change  as 
the  meeting  progresses,  depending  on 
the  extent  of  comment  offered  Please 
check  with  the  meeting  facilitator  to 
confirm  these  times. 

Public  Participation:  This  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  telephone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer.  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development.  Idaho 
Operations  Office.  L".S.  Department  of 
Energy  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  during  the  presentations. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SVV..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms.  Peggy 
Hinman,  INTEL  CAB  Administrator,  at ' 
the  address  and  phone  number  listed 
above. 

Issued  at  Washington,  DC,  on  October  29 

200,-!. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer 

[PR  Doc.  03-27588  Filed  10-31-03;  8:45  am] 
BILLING  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  MG04-1-000] 

SCG  Pipeline.  Inc.:  Notice  of  Filing 

October  28,  2003. 

On  October  8,  2003.  SCG  Pipeline, 
Inc,  (SCG)  filed  standards  of  conduct 
under  part  161  of  the  Commission's 
regulations,  18  CFR  part  161  (2003). 

SCG  states  that  it  serv-ed  copies  of  the 
filing  on  all  customers  and  interested 
state  commissions. 

Any  person  desiring  to  intervene  or  to 
protest  said  filing  should  file  with  the 
Federal  Energy  Regulator\'  Commission. 
888  First  Street.  ME.,  Washington.  DC 
20426,  in  a.ccordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214),  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http://wHi\'/ 
ferc.gov,  using  the  "FERRIS"  link.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
contact  FERC  Online  Support  at 
FERCOnlineSupport<mferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Con^nnent  Date:  November  12.  2003. 

Magalie  R,  SaJas, 

Secretan,'- 

[FR  Doc.  E3-00155  Filed  10-31-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments.  Motions  To 
Intervene,  and  Protests 

October  28.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  9340-032, 

c.  Date  Filed:  October  20,  2003, 

d.  Applicants:  FPL  Energy  Maine 
Hydro  LLC  (FPL  Energy/Transferor)  and 
Kezar  Falls  Hydro,  LLC  (Kezar/ 
Transferee). 

e.  Name  of  Project:  Kezar  Falls, 

f.  Location:  Located  on  the  Ossippe 
River,  in  York  and  Cumberland 
Counties.  Maine, 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U^C,  791a-825r, 

h  Ap'  .icants  Contacts:  Harris  Rosen. 
Esq,  fPT  Energy  Maine  Hydro  LLC. 
c/o  ^i^L  Energy.  700  Universe  Blvd., 
huio  Beach,  FL  33408,  (561)  691-7085 
and  Chad  P,  Clark,  FPL  Energy  Maine 
Hydro  LLC,  c/o  FPL  Energy.  160  Capitol 
Street.  Augusta.  ME  04330.  (207)  623- 
8414  (Transferor).  Wayne  Rogers.  Kezar 
Falls  Hydro,  LLC,  c/o  Maine 
Renewables  LLC,  191  Main  Street, 
Annapolis,  MB  21401,  (410)  268-8820 
(Transferee). 

i,  FERC  Contact:  Regina  Saizan,  (202) 
502-8765, 

j.  Deadline  for  filing  comments  and  or 
motions:  November  12,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,,  Washington,  DC  20426, 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-9340-032)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 


I 
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k.  Description  of  Transfer:  FPL  Energy 
and  Kezar  jointly  seek  Commission 
approval  to  transfer  the  license  for  the 
Kezar  Falls  Project  from  FPL  Energ>'  to 
Kezar 

The  purpose  of  the  transfer  is  to 
facilitate  the  sale  of  the  project  from  FPL 
Energy  to  Kezar.  pursuant  to  an  Asset 
Purchase  Agreement  between  FPL 
Energy  and  Maine  Renewables,  LLC,  the 
parent  company  of  Kezar. 

1.  Locations  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
('ommission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A.  Washington.  DC  20426,  or  bv 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  h tt p ://n■^^^^■.  fere. gov  using 
the  "eLibrary  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
dorument.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
avadable  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Inten'f'ne:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissi(m's  Rules  mav  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Anv  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 

PROTEST  ".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copv  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  .Applicant  specified  in  the 
particular  application. 

p  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  apphcation. 
A  copy  of  the  application  mav  be 
obtained  by  agencies  directlv  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 


filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Appbcant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc  E3-O0152  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

October  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Onginai. 
Minor  License  Application. 

b.  Project  No. .  1 2063-001 . 

c.  Date  filed:  October  17,  2003. 

d.  Applicant:  William  Arkoosh. 

e.  Name  of  Project:  Little  Wood  River 
Ranch  II  Hydroelectric  Project. 

f.  Location:  On  the  Little  Wood  River, 
near  the  Town  of  Shoshone,  Lincoln 
County,  Idaho.  No  lands  of  the  United 
States  would  be  affected. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  William 
Arkoosh,  2005  Highway  26,  Gooding, 
Idaho  83330,  (208)  934-5387. 

i.  FERC  Contact:  Gaylord  W. 
Hoisington,  (202)  502-6032,  or  e-mail 
at :  gaylord. h oisington@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal.  State,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  csooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  1  below. 

k.  PursEuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 


1.  Deadline  for  filing  additional  studv 
requests  and  requests  for  cooperating 
agency  status:  December  16,  2003. 

All  documents  (original  and  eight 
-  copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar\-,  Federal  Energv 
Regulator>-  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agencv  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (bttp:// 
tvwH'./erc.gov)  under  the  "e-Filing"  link. 

m.  The  application  is  not  readv  for 
environmental  analysis  at  this  time. 

n.  The  proposed  new  construction 
run-of-river  project  would  consist  of:  (1) 
A  10-foot-high,  220-foot-long  rock 
rubble  diversion  dam;  (2)  a  2.800-foot- 
long  open  feeder  canal;  (3)  a  concrete 
intake  structure  having  two  parallel  5- 
foot-diameter.  250-foot-long  steel 
penstocks;  (4)  a  60-foot-long.  20-foot- 
wide,  25-foot-high  concrete  and  steel 
power  house  containing  two  hydraulic 
Francis  turbines  with  a  total  installed 
capacity  of  1,500  kilowatts;  (5)  a  3,500- 
foot-long  tailrace  channel;  (6)  a  10.500- 
foot-long.  12.5-kilovolt  transmission 
line;  (7)  an  access  road  and  (8) 
appurtenant  facilities. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http:/ /w-wv.'.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll-  • 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 


p.  With  this  notice,  we  are  initiating 
consuhation  with  the  Idaho  STATE 
HISTORIC  PRESEH \ 'A  TIOS  OFFICER 
(SHPOl.  as  required  by  (106,  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  CFR  800.4 

q.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. 
Issue  Deficiency  Letter— November  2003 
Issue  Acceptance  letter — December  2003 
Issue  Scopmg  Document  for 

comments— lanuarv  2004 
Request  Additional  Information — 

February  2004 
Notice  of  application  is  ready  for 

environmental  analysis — March  2004 
Notice  of  the  availability  of  the  EA— 

May  2004 
Ready  for  Commission's  decision  on  the 

application — August  2004 

Note:  This  schedule  will  van,-  depending 
upon  the  circumstances  of  the  project 
(deficiencies,  additional  information,  etc.) 
See  Guidance  for  Publishing  Hydro  Licensing 
Schedules. 

Magalie  R,  Salas, 

Secretan'. 

[FR  Doc.  E3-00153  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type,- Transfer  of 
License, 

b.  Project  No. :  2556-050. 

c.  Date  Filed:  October  20,  2003. 

d.  Applicants:  FPL  Energv  Maine 
Hydro  LLC  (FPL  Energy/Transferor)  and 
Messalonskee  Stream  Hydro,  LLC 
(Messalonskee/Transferee). 

e.  \'ame  of  Project:  Messalonskee. 

f.  Location:  Located  on  the 
Messalonskee  Stream,  a  tributary  of  the 
Kennebec  River,  in  Kennebec  County, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S. C,  791a-825r. 

h.  Applicants  Contacts:  Harris  Rosen, 
Esq..  FPL  Energy  Maine  Hydro  LLC, 
c/o  FPL  Energy.  700  Universe  Blvd., 
Juno  Beach.  FL  33408,  (561)  691-7085 


and  Chad  P  Clark,  FPL  Energv  Maine 
Hydro  LLC,  c/o  FPL  Energv.  160  Capitol 
Street.  .Augusta.  ME  04330',  (207)  623- 
8414  (Transferor),  Wayne  Rogers. 
Messalonskee  Hydro,  LLC,  c/o  Maine 
Renewables  LLC.  191  Main  Street, 
.•\nnapolis.  MD  21401,  (410)  268-8820 
(Transferee). 

1.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  12.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatorv'  Commission,  888  First 
Street,  NE..  Washington.  D,C.  20426, 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-2556-050)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  ser\'e  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  ser\'e  a  copy  of  the  document 
on  that  resource  agency, 

k.  Description  of  Transfer:  FPL  Energy 
and  Messalonskee  jointly  seek 
Commission  approval  to  transfer  the 
license  for  the  Messalonskee  Project 
from  FPL  Energy  to  Messalonskee.  The 
purpose  of  the  transfer  is  to  facilitate  the 
sale  of  the  project  from  FPL  Energy  to 
Messalonskee.  pursuant  to  an  Asset 
Purchase  Agreement  between  FPL 
Energy  and  Maine  Renewables,  LLC,  the 
parent  company  of  Messalonskee. 

1.  Locations  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A,  Washington,  DC  20426,  or  bv 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://\\^ww.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  ^e 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
above. 


m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretan- 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\-ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385,210,  .211,  ,214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Ser\'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secretary: 

[FR  Doc,  E3-00154  Filed  10-31-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7582-1:  Docket  ID  NumDers    OECA- 
2003-0138  to  OECA-2003-0146] 

Agency  Information  Collection 
Activities:  Request  tor  Comments  on 
Nine  Proposed  Information  Collection 
Requests  (ICRs) 

agency;  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
i'api; work  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  nine  existing,  approved, 
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corftinuing  Information  Collection 
Requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (0MB)  for  the 
purpose  of  renewing  the  ICRs.  Before 
submitting  the  ICRs  to  DMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collec:tions  as  described  at 
the  begmning  of  SUPPLEMENTARY 
INFORMATION 

DATES:  Comments  must  be  submitted  on 
or  before  January  2,  2004. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliven,'/courier  service. 
Follow  the  detailed  instructions  as 
[)r.)Vidfd  under  SUPPLEMENTARY 
INFORMATION.  Sec  !;nn  I  B 
FOR  FURTHER  INFORMATION  CONTACT:  The 
contac  t  imi-.vidiia!  fur  -^k  h  K^R  is  listed 
under  SUPPLEMENTARY  INFORMATION, 
Section  Il.(", 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  official 
public  dockets  for  these  ICRs  as  follows: 

(1)  NESHAP  for  Aerospace 
Manufacturing  and  Rework  Facilities 
(40  CFR  Part  63,  Subpart  GG),  Docket  ID 
Number  OECA-2003-0146, 

(2)  Standards  of  Performance  for  Air 
Emission  Standards  for  Tanks.  Surface 
Imptiundments  and  Containers  (40  CFR 
Part  2C4.  Subpart  CC.  and  40  CFR  Part 
265,  Subpart  CC),  Docket  ID  Number 
OECA  2003-0142. 

(3)  NSPS  for  Stationarv-  Gas  Turbines 
(40  CFR  Part  60.  Subpart  GG),  Docket  ID 
Number  OECA  2003-0143. 

(4)  NESHAP  for  Benzene  Emissions 
from  Coke  Bv-Product  Recovery-  Plants 
(40  CFR  Part  61,  Subpart  L),  Docket  ID 
Number  OECA  2003-0144; 

(5)  NSPS  for  VOC  Emissions  from 
Petroleum  Refinerv  Wastewater  Svstems 
(40  CFR  Part  60.  Subpart  QQQ,  Docket 
ID  Number  OECA  2003-0145. 

(6)  NESHAP  for  Beryllium  (40  CFR 
Part  61,  Subpart  C).  Docket  ID  Number 
OECA-200.3-0i38. 

(7)  NESHAP  for  Primary  Aluminum 
Reduction  Plants  (40  CFR  Part  63, 
Subpart  LL),  Docket  ID  Number  OECA- 
2003-0139. 

(8)  NESHAP  for  Epoxy  Resin  and 
Non-Nvlon  Polyamide  Production  (40 
CFR  Part  63,  Subpart  VV),  Docket  ID 
Number  OECA-2003-0140. 

(9)  NSPS  for  Sewage  Sludge 
Treatment  Plants  (40  CFR  Part  60. 
Subpart  O).  Docket  ID  Number  OECA- 
2003-0141. 

The  official  public  docket  for  each 
ICR  consists  of  the  documents 


specifically  referenced  in  the  ICR.  any 
public  comments  received,  and  other 
information  related  to  each  ICR. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  for  each  ICR  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  Docket  is 
(202) 566-1514. 

2.  Electronic  Access.  You  may  access 
this  document  electronically  through 
the  EPA  Internet  under  the  'Federal 
Register"  listings  at  http:// 
ivw\v. epa.gov/fedrgstr/.  You  may  use 
EPA  Dockets  at  http://v\,'ww.epa.gov/ 
edocket/  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  After  entering  the  system, 
select  "Search."  then  key  in  the  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA'S  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  mav  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Section  I.A.I.  EPA 
intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 


that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  r)r  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  bv  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31,2002. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  service.  To  ensure 
proper  receipt  by  EPA,  identif>'  the 
appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  late 
comments  in  formulating  a  final 
decision.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Section  I.C.  Do  not  use  EPA  Dockets 
or  e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  vou 
include  vour  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 


in  case  EPA  cannot  read  vour  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment,  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identih'ing  or  contact  information 
provided  in  the  body  f)f  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Co  directly  to  EPA  Dockets 
at  httpJ/www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  After  entering  the  system, 
select  "search."  and  then  key  in  Docket 
ID  Number.  The  svstem  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii,  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
docket. oeca@epa.go\\  Provide  the 
Docket  ID  Number  when  submitting 
your  comments.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automaticallv 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

lii.  Disk  or  CD-ROM  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  I.A.I.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption 

2.  By  Mail.  Sena  your  comments  to 
the  EPA  Docket  Center  using  the 
address  provided  in  Section  I.A.I.: 
Attention:  Docket  ID  Number  (provide 
number). 

3.  By  Hand  Delivery  or  Courier 
Service.  Deliver  your  comments  to 
address  provided  in  Section  I.A  1: 
Attention:  Docket  ID  Number  (provide 
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number).  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in 
Section  I.A.I. 

C.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
contact  individuals  listed  in  Section 
II. C;  Attention:  Docket  ID  Number 
(provide  number).  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  If  you  submit  CBI  on 
disk  or  CD  ROM.  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI.  and  then 
identify  within  the  disk  or  CD  ROM  the 
specific  information  that  is  CBI, 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2, 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubhc 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  the  section  titled  FOR  FURTHER 
INFORM A-nON  CONTACT 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

(1)  Explain  your  views  as  clearly  as 
possible. 

(2)  Describe  any  assumptions  that  you 
used. 

(3)  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

(4)  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

(5)  Provide  specific  examples  to 
illustrate  your  concerns. 

(6)  Offer  alternatives. 

(7)  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified 

(8)  To  ensure  proper  receipt  by  EPA, 
identify'  the  appropriate  docket 
identification  number  in  the  subject  line 


on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

E.  In  What  Information  Is  EPA 
Particularly  interested? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif>'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

II  ICRs  To  Be  Renewed 

A.ForAUlCRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  the  Agency's  information 
collections  are  displayed  at  40  CFR  Part 
9 

These  information  collection 
requirements  are  mandator>'.  The 
records  required  by  New  Source 
Performance  Standards  (NSPS)  must  be 
retained  by  the  owner  or  operator  for  at 
least  two  years,  the  records  required  bv 
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the  National  Emi.ssion  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
must  be  retained  by  the  owner  or 
operator  for  at  lea.st  five  years,  and  the 
records  required  bv  the  air  emission 
standards  at  40  CFR  Part  264.  Subpart 
CC.  and  40  CFR  Part  265.  Subpart  CC, 
must  be  retained  bv  the  owner  for  three 
vears.  In  general,  the  required 
information  consists  of  emissions  data 
and  other  information  deemed  not  to  be 
private. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standard^  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act. 

The  Agency  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  ICRs  listed  in 
this  notice.  Where  applicable,  the 
Agency  identified  specific  tasks  and 
made  assumptions,  while  being 
consistent  with  the  concept  of  the 
Paper\vork  Reduction  Act. 

B.  Ust  of  ICRs  To  Be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.], 
this  notic3  announces  that  EPA  is 
planning  to  submit  the  following  nine 
existing,  approved,  continuing  ICRs  to 
the  Office  of  Management  and  Budget 
(OMBJ: 

(1)  NESHAP  for  Aerospace 
Manufacturing  and  Rework  Facilities 
(40  CFR  Part  63.  Subpart  GGl:  Docket  ID 
Number  OECA-2003-0146;  EPA 
Preliminarv'  ICR  Number  1687.06;  0MB 
Control  Number  2060-0314:  expiration 
date  May  31.  2004. 

(2)  Standards  of  Performance  for  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments  and  Containers  (40  CFR 
Part  264.  Subpart  CC,  and  40  CFR  Part 
265.  Subpart  CC);  Docket  ID  Number 
OECA  200.3-0142;  EPA  Preliminary  ICR 
Number  1593.06;  0MB  Control  Number 
2060-0318;  expiration  date  Julv  31. 
2004. 

(3)  NSPS  Standard  of  Performance  for 
Stationarv-  Gas  Turbines  (40  CFR  Part 
60,  Subpart  GG);  Docket  ID  Number 
OECA  2003-0143;  EPA  Preliminarv  ICR 
Number  1071,08;  0MB  Control  Number 
2060-0028;  expiration  date  July  31, 
2004. 

(4)  NESHAP  for  Benzene  Emissions 
from  Coke  Bv-Product  Recoverv  Plants 
(40  CFR  Part  61 .  Subpart  L);  Docket  ID 
Number  OECA  2003-0144;  EPA 
Preliminarv-  ICR  Number  1080.11;  OMB 
Control  Number  2060-0185;  expiration 
date  August  31,  2004. 

(5)  NSPS  for  VOC  Emissions  from 
Petroleum  Refinery  Wastewater  Systems 
(40  CFR  Part  60.  Subpart  QQQj;  Docket 


ID  Number  OECA  2003-0145;  EPA 
Preliminary  ICR  Number  1136,07;  OMB 
Control  Number  2060-0172:  expiration 
date  September  30,  2004. 

(6)  NESHAP  for  Beryllium  (40  CFR 
Part  61 .  Subpart  C),  Docket  ID  Number 
OECA-2003-0138:  EPA  Preliminar>'  ICR 
Number  0193.08;  OMB  Control  Number 
2060-0092;  expiration  date  September 
30, 2004. 

(7)  NESHAP  for  Primarv'  Aluminum 
Reduction  Plants  (40  CFR  Part  63. 
Subpart  LL).  Docket  ID  Number  OECA- 
2003-0139;  EPA  Preliminary  ICR 
Number  1767.04;  OMB  Control  Number 
2060-0360:  expiration  date  September 
30. 2004. 

(8)  NESHAP  for  Epoxy  Resin  and 
Non-Nvlon  Polyamide  Production  (40 
CFR  Part  63.  Subpart  W],  Docket  ID 
Number  OECA  2003-0140;  EPA 
Preliminary  ICR  Number  1681.05;  OMB 
Control  Number  2060-0290;  expiration 
date  September  30,  2004. 

(9)  NSPS  for  Sewage  Sludge 
Treatment  Plants  (40  CFR  Part  60, 
Subpart  O),  Docket  ID  Number  OECA- 
2003-0141 ;  EPA  Preliminarv  ICR 
Number  1063.09;  OMB  Control  Number 
2060-0035;  expiration  date  September 
30,  2004. 

C.  Contifct  Individuals  for  ICRs 

(1)  NESHAP  for  Aerospace 
Manufacturing  and  Rework  Facilities 
(40  CFR  Part  63,  Subpart  GG);  Leonard 
Lazarus  of  the  Office  of  Compliance  at 
(202)  564-6369  or  via  E-mail  at 
lazarus.leonard@epa.gov;  EPA  ICR 
Number  1687.06:  OMB  Control  Number 
2060-0314;  expiration  date  May  31, 
2004. 

(2)  Standards  of  Performance  for  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments  and  Containers  (40  CFR 
Part  264.  Subpart  CC,  and  40  CFR  Part 
265,  Subpart  CC);  Dan  Chadwick  of  the 
Office  of  Compliance  at  (202)  564-7054, 
or  via  E-mail  at  chadwick  dan@epa.go\'; 
EPA  Preliminary  ICR  Number  1593.06; 
OMB  Control  Number  2060-0318; 
expiration  date  July  31,  2004, 

(3)  NSPS  for  Stationary  Gas  Turbines 
(40  CFR  Part  60,  Subpart  GG);  Rafael 
Sanchez  of  the  Office  of  Compliance  at 
(202)  564-7028,  or  via  E-mail  at 
sancbez.rafael@epa.gov,  EPA 
Prelimiaary  ICR  Number  1071.08;  OMB 
Control  Number  2060-0028;  expiration 
datejuh-  31,  2004. 

(4)  NESHAP  for  Benzene  Emissions 
from  Coke  By-Product  Recovery  Plants 
(40  CFR  Part  61 .  Subpart  L);  Rafael 
Sanchez  of  the  Office  of  Compliance  at 
(202)  564-7028,  or  via  E-mail  at 
sanchez.rafael@epa.go\';  EPA 
Preliminary  ICR  Number  1080.11;  OMB 
Control  Number  2060-0185;  expiration 
date  August  31,  2004. 


(5)  NSPS  for  VOC  Emissions  from 
Petroleum  Refinery  Wastewater  Systems 
(40  CFR  Part  60  Subpart  QQQ);  Dan 
Chadwick  of  the  Office  of  Compliance  at 
(202)'564-7054,  or  via  E-mail  a( 

chad  wick. dan@epa  -gov:  EPA 
Preliminary  ICR  Number  1136.07;  OMB 
Control  Number  2060-0172;  expiration 
date  September  30.  2004. 

(6)  NESHAP  for  Beryllium  (40  CFR 
Part  61.  Subpart  C);  Learia  Williams  of 
the  Office  of  Compliance  at  (202)  564- 
4113  or  via  E-mail  at 
williams.leaha@epa.gov:  EPA  ICR 
Number  0193.08;  OMB  Control  Number 
2060-0092;  expiration  date  September 
30, 2004. 

(7)  NESHAP  for  Primary  Aluminum 
Reduction  Plants  (40  CFR  Part  63, 
Subpart  LL);  Learia  Williams  of  the 
Office  of  Compliance  at  (202)  564-4113 
or  via  E-mail  at  williams.leario@epa.gov: 
EPA  ICR  Number  1767.04;  OMB  Control 
Number  2060-0360;  expiration  date 
September  30.  2004. 

(8)  NESHAP  for  Epoxy  Resin  and 
Non-Nvlon  Polvamide  Production  (40 
CFR  Part  63.  Subpart  W);  Learia 
Williams  of  the  Office  of  Compliance  at 
(202)  564-41 13  or  via  E-mail  at 
williams.learia@epa.gov:  EPA  ICR 
Number  1681.05;  OMB  Control  Number 
2060-0290;  expiration  date  September 
30, 2004. 

(9)  NSPS  for  Sewage  Sludge 
Treatment  Plants  (40  CFR  Part  60. 
Subpart  O):  Learia  Williams  of  the 
Office  of  Compliance  at  (202)  564-4113 
or  via  E-mail  at  williams.learia@epa.go\'; 
EPA  ICR  Number  1063.09;  OMB  Control 
Number  2060-0035;  expiration  date 
September  30,  2004. 

D.  Information  for  Individual  ICRs 

(1)  NESHAP  for  Aerospace 
Manufacturing  and  Rework  Facilities 
(40  CFR  Part  63.  Subpart  GG).  EPA 
Preliminary  ICR  Number  1687.06.  OMB 
Control  Number  2060-0314,  expiration 
date  May  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  aerospace  manufacturing  or 
rework  facilities. 

Abstract;  The  respondents  are  owners 
or  operators  of  aerospace  manufacturing 
and  rework  facilities.  Operations 
covered  include:  Cleaning,  primer  and 
top  coat  application,  depainting. 
chemical  milling  maskant  application, 
handling  and  storage  of  waste.  40  CFR 
Part  63  Subpart  GG.  was  promulgated 
on  September  1.  1996. 

Affected  facilities  must  comply  with 
the  recordkeeping  and  reporting 
requirements  at  40  CFR  Part  63.  General 
Provisions,  including;  Initial 
notifications;  performance  tests;  and 
startup,  shutdown,  and  malfunction 
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reports.  In  addition,  semiannual  reports 
are  required  for  cleaning  operations, 
,    primer  and  topcoat  application 
operations,  depainting  operations,  and 
chemical  milling  maskant  application 
operations  primarily  involve  periods  of 
noncompliance.  Annual  reports  are  also 
required  for  primer  and  topcoat 
application  operations  and  depainting 
operations,  and  for  operations  occurring 
outside  the  specified  limits. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  vk^as  2,869  with  16.402 
responses  per  year.  The  annual  industry- 
reporting  and  recordkeeping  burden  for 
this  collection  of  mformation  was 
3.737.400  hours.  On  the  average,  each 
respondent  reported  six  times  per  year 
and  228  hours  were  spent  preparing 
each  response.  Total  estimated  annual 
reporting  and  recordkeeping  cost 
burden  was  S561 ,000  of  which  the 
annualized  capital/startup  costs  were 
S240.000.  and  the  operation  and 
maintenance  costs  were  S32 1.000. 

(2)  Standards  of  Performance  for  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments  and  Containers  (40  CFR 
Part  264.  Subpart  CC.  and  40  CFR  Part 
265.  Subpart  CC);  EPA  Preliminarv  ICR 
Number  1593.06;  OMB  Control  Number 
2060-0318;  expiration  date  July  31, 
2004 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and' 
operators  of  facilities  that  treat,  store  or 
dispose  of  hazardous  waste  in  tanks, 
surface  impoundments  and  containers. 

Abstract:  The  Air  Emission  Standards 
for  Tanks.  Surface  Impoundments  and 
Containers  at  40  CPR  Part  264.  Subpart 
CC  and  40  CFR  Part  265.  Subpart  CC 
were  proposed  on  luly  22,  1991  (56  FR 
33491),  and  promulgated  on  December 
6.  1994  (59  FR  62896).  Amendments  to 
this  Subpart  were  added  on  November 
25.  1996  (61  FR  59931). 

Records  must  be  kept  of  tank,  surface 
impoundment  and  container 
inspections  and  an  annual  report  is 
required.  The  information  collection  is 
needed  by  the  Agency  to  determine:  (a) 
Whether  a  hazardous  waste  contains 
sufficiently  low  concentrations  of 
volatile  organics  to  allow  the  waste  to  be 
managed  in  a  tank,  surface 
impoundment,  or  container  without  the 
use  of  emission  controls,  and  (b)  for 
units  requiring  emission  controls, 
whether  the  controls  are  being  properly 
operated  and  maintained. 

The  data  collected  by  the  affected 
facilitv  is  retained  at  the  facility  for  a 
minimum  of  three  years. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  mformation 


collection  was  6.318  with  6.318 
responses  per  year.  The  annual  industn' 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was 
672,640  hours.  Each  respondent 
reported  once  per  year  and  106  hours 
were  spent  preparing  each  response. 
The  annual  reporting  and  recordkeeping 
cost  burden  was  $1,460,000  for  capital/ 
startup  expenses.  There  were  no  annual 
operation  and  maintenance  expenses. 

(3)  NSPS  Standard  of  Performance  for 
Stationary  Gas  Turbines  (40  CFR  Part 
60.  Subpart  GG):  EPA  Preliminarv  ICR 
Number  1071.08;  OMB  Control  Number 
2060-0028;  expiration  date  July  31. 
2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  stationary  gas  turbines  with 
heat  input  at  peak  load  equal  or  greater 
than  10.7  gigajoules  per  hour. 

Abstract:  The  NSPS  for  Stationary  Gas 
Turbines  (40  CFR  Part  60,  Subpart  GG) 
was  promulgated  on  September  10. 
1979.  These  standards  require  initial 
notification,  performance  tests,  and 
periodic  reports.  In  addition,  owners  or 
operators  are  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Owners  and  operators  of 
stationary  gas  turbines  subject  to  the 
standard  must  submit  a  one-time-only 
notification  of  construction/ 
reconstruction,  anticipated  and  actual 
startup  date,  initial  performance  test 
date,  physical  or  operational  changes, 
and  demonstration  of  a  continuous 
monitoring  system.  Owners  and 
operators  also  must  provide  a  report  on 
initial  performance  test  results, 
monitoring  results  and  excess 
emissions.  Records  must  be  maintained 
of  startups,  shutdowTis,  malfunctions, 
periods  when  the  continuous 
monitoring  system  is  inoperative,  sulfur 
and  nitrogen  content  of  the  fuel,  fuel-to- 
water  ratio,  and  rate  of  fuel 
consumption. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  775  with  1,650  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  93,439 
hours.  On  the  average,  each  respondent 
reported  two  times  per  year  and  57 
hours  were  spent  preparing  each 
response.  The  responses  were  prepared 
semiannually.  There  were  no  capital/ 
startup  costs  or  operation  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR. 


(4j  NESHAP  for  Benzene  Emissions 
from  Coke  Bv-Product  Recovery  Plants 
(40  CFR  Part  61 .  Subpart  L):  EPA 
Preliminary  ICR  Number  1080.11;  OMB 
Control  Number  2060-0185;  expiration 
date  August  31.  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  coke  by-product  recovery- 
plants. 

Abstract:  The  ,NESHAP  Standard  for 
Benzene  Emissions  from  Coke  By- 
product Recovery  Plants  (40  CFR  Part 
61,  Subpart  L)  was  promulgated 
September  14.  1989,  and  revised  on 
September  19,  1991,  to  allow  the  use  of 
carbon  absorbers  and  vapor  incinerators 
as  alternative  means  of  complying  with 
the  standards  for  process  vessels, 
storage  tanks  and  tar-intercepting 
sumps.  The  use  of  carbon  absorbers  and 
vapor  incinerators  instead  of  gas 
blanketing,  the  control  technology  on 
which  the  original  standards  were 
based,  is  now  optional. 

The  General  Provisions  at  40  CFR  Part 
61  are  applicable  to  storage  vessels  and 
include  notification  of  construction  or 
reconstruction,  initial  source  report, 
notification  of  physical/operational 
changes,  and  notification  of  the 
anticipated  and  actual  startup  dates. 
The  initial  source  report  is  the  only 
report  that  was  required  from  existing 
sources.  Owners  or  operators  of  vessels 
equipped  with  the  specified  controls  are 
required  to  submit,  along  with  the 
notifications  required  by  the  General 
Provisions,  a  report  that  describes  the 
control  equipment  used  to  complv  with 
the  standard.  Owners  or  operators  of  the 
affected  facilities  described  must  also 
make  the  following  one-time-only 
reports:  Notification  of  construction  or 
modification;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
initial  compliance  reports;  notification 
of  emission  tests;  report  following  an 
emission  test;  and  notification  of  a 
monitoring  system  performance  test.  In 
addition,  sources  are  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  any  NESHAP. 

Reporting  requirements  specific  to 
benzene  coke  by-product  recovery- 
plants  include  a  semiarmual  report  by 
affected  facilities.  The  semiarmual 
reports  include  results  of  leak 
monitoring  and  performance  tests. 
Respondents  also  are  required  to  submit 
semiannual  reports  of  measurements  for 
sources  subject  to  a  no  detectable 
emissions  limit  and  semiannual  reports 
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summarizing  the  results  of  the  leak 
detection  and  repair  programs 
implemented  at  the  plant.  One  report 
would  incorporate  information  for  both 
process  equipment  and  fugitive  sources. 

Recordkeeping  and  reporting 
requirements  specific  to  benzene  coke 
by-product  recovers  plants  for  leak 
detection  and  repair  of  fugitive  emission 
sources  are  those  provisions  specified 
under  40  CFR  61 ,  Subpart  V.  The 
cnilertlons  under  Subpart  V  for 
equipment  leaks  were  approved  bv 
0MB  under  the  ICR  at  0MB  Control 
Number  2060-0068.  The  only  difference 
in  the  equipment  leak  requirements  of 
Subpart  V  and  this  standard  relates  to 
the  exhausters  Exhausters  are  subject  to 
quarterly  monitoring  requirements. 
However,  quarterly  monitoring  is  not 
required  if  the  exhauster  is  equipped 
with  a  seal  system  that  has  a  barrier 
fluid,  the  exhauster  seal  is  loaded  and 
vented  to  a  control  device,  or  a  leakless 
exhauster  is  used.  Exhausters  are  subject 
to  the  same  recordkeeping  and  reporting 
provisions  as  other  equipment  subject  to 
Subpart  V. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  was  40  with  76  responses  per 
year.  The  armual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  7,083  hours.  On  the 
average,  each  respondent  reported  two 
times  per  year  and  93  hour?  were  spent 
preparing  each  response.  There  were  no 
capital/startup  costs  or  operation  and 
maintenance  costs  associated  with  the 
previous  ICR.  It  should  be  noted  that  the 
burden  associated  with  the  standard  at 
40  CFR  Part  61 ,  Subpart  Y,  will  not  be 
included  in  the  forthcoming  ICR.  but 
has  been  consolidated  with  ICR  1854, 
OMB  Control  Number  2060-0443.  This 
will  reduce  the  overall  burden  for  this 
ICR. 

(4)  NSPS  for  VOC  Emissions  from 
Petroleum  Refinerv  Wastewater  Systems 
(40  CFR  Part  60.  Subpart  QQQJ;  EPA 
Preliminary  ICR  Number  1136.07:  OMB 
Control  Number  2060-0172;  expiration 
date  September  30.  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  petroleum  refinery 
wastewater  systems. 

Abstract:  The  NSPS  for  VOC 
Emissions  From  Petroleum  Refinery 
Wastewater  Systems  (40  CFR  Part  60. 
Subpart  QQQJ  were  proposed  on  Mav  4, 
1987,  and  promulgated  on  November 
23.  1988.  These  standards  apply  to 
refinery  wastewater  systems:  individual 
drain  systems,  oil-water  separators,  and 
aggregate  facilities  commencing 
construction,  modification  or 
reconstruction  after  the  date  of  proposal. 


Owners  or  operators  of  the  affected 
facilities  must  make  initial  notification 
and  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  The  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS  standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  160  with  320  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  36,866 
hours.  On  the  average,  each  respondent 
reported  two  times  per  year  and  115 
hours  were  spent  preparing  each 
response.  The  responses  were  prepared 
semiannually.  The  annual  reporting  and 
recordkeeping  cost  burden  was  $57,000. 
of  which  the  capital/stailup  costs  were 
$1,000  and  the  operation  and 
maintenance  costs  were  $56,000. 

(6)  NESHAP  for  Beryllium  (40  CFR 
Part  61,  Subpart  C):  EPA  Preliminary 
ICR  Number  0193.08;  OMB  Control 
Number  2060-0092;  expiration  date 
September  30,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  extraction 
plants,  ceramic  plants,  foundries, 
incinerators,  and  propellant  plants 
which  process  beryllium  ore,  beryllium, 
beryllium  oxide,  beryllium  alloys,  or 
beryllium-containing  waste,  also 
machine  shops  which  process 
beryllium,  beryllium  oxides,  or  any 
alloy  when  such  alloy  contains  more 
than  five  percent  beryllium  by  weight. 

Abstract:  The  NESHAP  for  Beryllium 
was  proposed  on  December  7,  1971  (36 
FR  23939)  and  promulgated  on  April  6, 
1973  (38  FR  8826).  The  monitoring, 
recordkeeping,  and  reporting 
requirements  outlined  in  the  standard 
are  similar  to  those  required  for  other 
NESHAP  standards. 

Owners  or  operators  of  the  affected 
facilities  are  required  to  submit  one- 
time-oijy  notifications  including; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  notification  of 
the  initial  performance  test,  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements  and 
results. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdowTi, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports, 


and  records  are  essential  in  determining 
compliance,  and  are  required  of  all 
sources  subject  to  NESHAP. 

Specifically,  most  facilities  subject  to 
40  CFR  Part  61.  Subpart  C  will  meet  the 
standard  by  means  of  a  one-time-only 
initial  stack  test.  However,  those 
existing  facilities  that  have  elected  to 
comply  with  an  alternative  ambient  air 
quality  limit  are  required  to  operate  a 
continuous  monitor  in  the  vicinity  of 
the  affected  facility.  For  those 
complying  by  ambient  monitoring,  a 
monthly  report  of  all  measured 
concentrations  shall  be  submitted  to  the 
Administrator.  All  sources  subject  to 
this  standard  are  required  to  submit 
monthly  reports  and  on-occasion. 

Burden  Statement:  In  the  most 
previously  approved  ICR,  the  estimated 
number  of  respondents  for  this 
information  collection  was  33  with  166 
responses  per  year,  and  the  annual 
industry  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
was  2,232  hours.  On  the  average,  each 
respondent  reported  five  times  per  year 
and  spent  13.4  hours  preparing  each 
response. 

The  total  annualized  cost  over  its 
expected  useful  life  is  approximately 
$35,000.  which  is  comprised  of  zero 
capital/startup  costs  and  operation  and 
maintenance  costs  of  approximately 
$35,000.  It  is  estimated  that  no 
additional  sources  are  expected  to 
become  subject  to  the  standard  over  the 
next  three  years. 

(7)  NESHAP  for  Primarv  Aluminum 
Reduction  Plants  (40  CFR  Part  63. 
Subpart  LL);  EPA  Preliminary  ICR 
Number  1767.04:  OMB  Control  Number 
2060-0360;  expiration  date  September 
30, 2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  new  or 
existing  potlines,  paste  production 
plants,  or  anode  bake  furnaces 
associated  with  primary  aluminum 
production  and  located  at  a  major 
soiurce,  and  for  each  new  pitch  storage 
tank  associated  with  a  primary 
aluminum  reduction  plant. 

Abstract:  The  NESHAP  for  Primary 
Aluminum  Reduction  Plants  (40  CFR 
Part  63.  Subpart  LL).  was  proposed  on 
September  26.  1996.  and  promulgated 
on  October  7,  1997. 

\n  general,  all  NESHAP  standards 
require  initial  notifications, 
performance  tests,  and  periodic  reports 
according  to  the  general  provisions 
specified  in  40  CFR  Part  63,  Subpart  A. 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  uf  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
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inoperative.  Section  63.850  of  the  final 
standard  includes  these  provisions 
except  that  the  existing  performance 
specifications  for  continuous  emission 
monitors  (CEMs)  are  not  applicable  to 
hydrogen  fluoride  CEMs  because  such 
specifications  have  not  yet  been 
developed  for  that  device.  In  addition, 
all  sources  are  required  to  submit 
quarterly  and  semiannual  reports. 

Burden  Statement-  In  the  most 
previously  approved  ICR.  the  estimated 
number  of  respondents  for  the 
information  collection  was  23  with  50 
responses  per  year,  and  the  annual 
industry  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
was  121,277  hours.  On  the  average,  each 
respondent  reported  two  times  per  vear 
and  spent  2.416  hours  preparing  each 
response. 

The  total  annualized  cost  over  its 
expected  useful  life  is  approximately 
Si  17,000,  which  is  comprised  of  zero 
capital/startup  costs  and  operation  and 
maintenance  costs  of  approximately 
Si  17,000.  It  is  estimated  that  no  new 
sources  per  year  will  become  subject  to 
the  standard,  but  one  existing  source  per 
year  will  add  a  new  affected  facility. 

(8)  NESHAP  for  Epoxy  Resin  and 
Non-Nvlon  Polvamide  Production  (40 
CFR  Part  63,  Subpart  W);  EPA 
Preliminary  ICR  Number  1681.05;  0MB 
Control  Number  2060-0290;  expiration 
date  September  30.  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  all  existing," 
new.  and  reconstructed  manufacturers 
of  basic  liquid  epoxy  resins  and 
epichlorohydrm-modified  non-nylon 
polyamide  resins,  also  known  as  wet 
strength  resins. 

Abstract:  The  NESHAP  for  Epoxy 
Resin  and  Non-Nylon  Polyamide 
Production  (40  CFR  Part  6"3,  Subpart  W), 
was  promulgated  on  March  8,  1995,  and 
amended  on  Mav  8,  2000. 

In  general,  all  'NESH.\P  standards 
require  initial  notifications, 
performance  tests,  and  periodic  reports, 
and  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative. 

Burden  Statement:  In  the  most 
previously  approved  ICR.  the  estimated 
number  of  respondents  for  this 
information  collection  was  13  with  29 
responses  per  year.  The  annual  industrv 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was  4.525 
hours.  On  the  average,  each  respondent 
reported  two  times  per  vear  and  spent 
156  hours  preparing  each  response. 


The  total  annualized  cost  over  its 
expected  useful  life  is  approximately 
S9,000,  which  is  comprised  of  zero 
capital/ startup  costs  and  operation  and 
maintenance  costs  of  approximately 
$9,000.  It  is  estimated  that  no  additional 
sources  will  become  subject  to  the 
standard  over  the  next  three  years. 

(9)  NSPS  for  Sewage  Sludge 
Treatment  Plants  (40  CFR  Part  60. 
Subpart  O);  EPA  Preliminary  ICR 
Number  1063.09;  0MB  Control  Number 
2060-0035;  expiration  date  September 
30, 2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each 
incinerator  that  combusts  wastes 
containing  more  than  10  percent  sewage 
sludge  (dry  basis)  produced  by 
municipal  sewage  treatment  plants,  or 
each  incinerator  which  charges  more 
than  1000  kg  (2205  lb.)  per  day 
municipal  sewage  sludge  (dry  basis). 

Abstract:  The  NSPS  for  Sewage 
Treatment  Plants  (40  CFR  Part  60, 
Subpart  O)  were  promulgated  on 
February  28,  1974,  and  amended 
October  6,  1975,  November  10.  1977, 
October  6,  1988,  and  October  17,  2000. 
The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
standards  are  mandatory  for  compliance 
with  40  CFR  Part  60,  NSPS  for  sewage 
sludge  treatment  plant  incinerators. 

The  control  of  emissions  of 
particulate  matter  from  sewage 
treatment  plant  incinerators  requires  not 
only  the  installation  of  properly 
designed  equipment,  but  also  the 
operation  and  maintenance  of  that 
equipment. 

These  standards  require  initial 
notification  reports  with  respect  to 
construction,  modification, 
reconstruction,  startups,  shutdowns, 
and  malfunctions.  The  standards  also 
require  reports  on  initial  performance 
tests  and  semiannual  reports  of  excess 
emissions  are  also  required. 

Burden  Statement:  In  the  most 
previously  approved  ICR.  the  estimated 
number  of  respondents  for  this 
information  collection  was  154  with  294 
responses  per  year.  The  aimual  industry 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was  9.089 
hours.  On  the  average,  each  respondent 
reported  two  times  per  year  and  spent 
31  hours  preparing  each  response. 

The  total  annualized  cost  over  its 
expected  useful  life  are  approximately 
S5. 845. 000.  The  total  annualized 
capital/startup  cost  is  $700,000,  and  the 
annualized  operation  and  maintenance 
costs  are  approximately  $5,145,000. 


Dated:  October  20.  2003. 
Michael  M.  Stahl, 
Director,  Office  of  Compliance. 
(PR  Doc  03-27555  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-7582-4] 

California  State  Motor  Vehicle 
Pollution  Control  Standards:  Request 
for  Waiver  of  Federal  Preemption; 
Opportunity  for  Public  Hearing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportunity  for  public 
hearing  and  comment. 

summary:  The  California  Air  Resources 
Board  (CARB)  has  notified  the  EPA  that 
it  has  promulgated  regulations 
controlling  emissions  from  off-cycle 
aggressive  driving  and  air-conditioning 
usage  for  motor  vehicles  under  8.501 
pounds  gross  vehicle  weight  rating  with 
a  phase-in  of  the  requirements 
commencing  in  the  2001  model  year.  By 
letter  dated  January  29.  1999,  CARB 
requests  that  the  EPA  provide  California 
with  a  waiver  of  Federal  preemption 
under  section  209(b)  of  the  Clean  Air 
Act.  42  U.S.C.  7543(b).  for  these  new 
test  procedures  and  standards. 
Specifically.  CARB's  regulations  adopt 
the  two  supplemental  federal  test 
procedures  (SFTP)—  the  US06.  high- 
speed, high-acceleration  test;  and  the 
SC03  air  conditioner  test,  and  associated 
certification  standards.  This  notice 
annoimces  that  EPA  has  tentatively 
scheduled  a  public  hearing  concerning 
California's  request  and  that  EPA  is 
accepting  comments  on  CARB's  request. 
DATES;  EPA  has  tentatively  scheduled  a 
public  hearing  for  December  3,  2003, 
beginning  at  10  a.m.  EPA  will  hold  a 
hearing  only  if  a  party  notifies  EPA  by 
November  24,  2003.  expressing  its 
interest  in  presenting  oral  testimony 
regarding  CARB's  waiver  request.  By 
November  28.  2003.  any  person  who 
plans  to  attend  the  hearing  should  call 
David  Dickinson  of  the  EPA's 
Certification  and  Compliance  Division 
at  (202)  564-9256.  to  learn  if  we  will 
hold  a  hearing.  Any  party  may  submit 
WTitten  comments  by  December  3.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  sectidn  "B"  of  the 
SUPPLEMENTARY  INFORMATION  section. 
EPA  will  make  available  for  public 
inspection  at  the  Air  and  Radiation 
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Docket  at  EPA's  Docket  Center  written 
comments  received  from  interested 
parties,  in  addition  to  any  testimony 
given  at  the  public  hearing.  The 
reference  number  for  this  docket  is 
OAR-2003-0187.  Parties  wishing  to 
present  oral  testimony  at  the  public 
hearing  should  provide  WTitten  notice  to 
David  Dickinson  at:  U.S.  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  N\V.,  (64051),  Washington,  DC 
20460.  Telephone:  (202)564-9256.  If 
EPA  receives  a  request  for  a  public 
hearing,  the  public  hearing  will  be  held 
in  the  first  floor  conference  room  at  501 
3rd  Street.  N'VV    Washington.  DC. 
SUPPLEMENTARY  INFORMATION: 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  OAR-2003-0187.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  anv  public  '~omments 
received,  and  other  information  related 
to  this  action  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102.  1301  Constitution  Ave,,  NW,. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidavs.  The 
telephone  number  for  the  Public 
Reading  Room  is  (.?02)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1743. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  ■Federal  Register"  listings  at 
h  ttp  ://^\^\\^\^.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets  You  mav  use  EPA 
Dockets  at  http://www, epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronicallv. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 


restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  "A.l." 

For  piAlic  cominenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copvTighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  youf  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  mairked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 


1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  vou 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substamce  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  bttp://v^-wvk:epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets."  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  kev  in  Docket  ID  No. 
OAR-2003-0187.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  ww\^'.A-and- 
R-docket. epa.gov.  Attention  Docket  ID 
No.  OAR-2003-0187.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonvmous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  bv  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  "A.  1."  These 
electronic  submissions  will  be  accepted 


in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption 

2.  By  Mail.  Send  your  comments  to: 
U.S.  Environmental  Protection  Agency, 
EPA  West  (Air  Docket).  1200 
Pennsylvania  Avenue,  NW..  Room  B108 
Mailcode:  6H)2T,  Washington.  DC 
20460.  Attention  Docket  ID  No.  OAR- 
2003-0187 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center  (Air  Docket).  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  BIOS,  Washington. 
DC  20004.  Attention  Docket  ID  No. 
O.\R-2003-0187  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  "A.l." 

4.  Bv  Facsimile.  Fax  vour  comments 
to:  (202)  566-1 742.  Attention  Docket  ID. 
No.  OAR-2003-0187. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPAs  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  onlv  to  the 
addresses  noted  in  B.  2  or  B.  3  above. 
Attention  Docket  ID  No.  OAR-2003- 
0187.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identih"  electronically 
within  the  disk  or  CD-ROM  the*  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPAs  electronic  public 
docket.  If  you  submit  the  copv  that  does 
not  contain  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 
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1   Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  vour 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify'  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

E.  Background  and  Discu.ssion 

Section  209(a)  of  the  Clean  Air  Act.  as 
amended  ("Act"),  42  U.S.C.  7543(a). 
provides: 

No  State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of  emissions 
from  new  motor  vehicles  or  new  motor 
vehicle  engines  subject  to  this  part.  No  state 
shall  require  certification,  inspection  or  any 
other  approval  relating  to  the  control  of 
emission  from  any  new  motor  vehicle  or  new 
motor  vehicle  engine  as  condition  precedent 
to  the  initial  retail  sale,  titling  (if  any),  or 
registration  of  such  motor  vehicle,  motor 
vehicle  engine,  or  equipment. 

Section  209(b)(1)  of  the  Act  requires 
the  Administrator,  after  notice  and 
opportunity  for  public  hearing,  to  waive 
application  of  the  prohibitions  of 
section  209(a)  for  any  State  that  has 
adopted  standards  (other  than  crankcase 
emission  standards)  for  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  prior  to 
March  30.  1966.  if  the  State  determines 
that  the  State  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  federal 
standards.  California  is  the  only  State 
that  is  qualified  to  seek  and  receive  a 
waiver  under  section  209(b).  The 
Administrator  must  grant  a  waiver 
unless  he  finds  that  (A)  the 
determination  of  the  State  is  arbitrary 
and  capricious.  (B)  the  State  does  not 
need  the  State  standards  to  meet 
compelling  and  extraordinary 
conditions,  or  (C)  the  State  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with 
section  202(a)  of  the  Act. 

GARB'S  Januar>^  29,  1999,  letter  to  the 
Administrator  notified  EPA  that  it  had 
adopted  new  standards  and  test 


procedures  to  control  emissions  from 
aggressive  driving  and  air  conditioning 
use.  This  regulatory  action  consisted  of 
amendments  to  CARB's  regulations 
found  at  13  California  Code  of 
Regulations  1960.1,  2062.  and  2101  and 
the  incorporated  "California  Exhaust 
Emission  Standards  and  Test 
Procedures  for  1988  and  Subsequent 
Model  Passenger  Cars.  Light-Duty 
Trucks  and  Medium-Duty  Vehicles," 
"California  New  Vehicle  Compliance 
Test  Procedure,"  and  "California 
Assembly-Line  test  Procedures  for  1998 
and  Subsequent  Model  Year  Passenger 
Cars,  Light-Duty  Trucks,  and  Medium- 
Duty  Vehicles." 

EPA  invites  comment  on  the 
following  issues:  Whether  (a) 
California's  determination  that  its 
standards  (including  its  new  test 
procedures  and  associated  standards 
noted  above  and  in  its  Januan'  29.  1999. 
request  letter)  are  at  least  as  protective 
of  public  health  and  welfai-e  as 
applicable  federal  standards  is  arbitrary 
and  capricious,  fb)  California  needs 
separate  standards  to  meet  compelling 
and  extraordinary  conditions,  and  (c) 
California's  standards  and 
accompanying  enforcement  procedures 
are  consistent  with  section  202(a)  of  the 
CAA' 

Procedures  for  Pubin  Partir  ipation 

In  recognition  that  public  hearings  are 
designed  to  give  interested  parties  an 
opportunity  to  participate  in  this 
proceeding,  there  are  no  adverse  parties 
as  such.  Statements  by  participants  will 
not  be  subject  to  cross-examination  by 
other  participants  without  special 
approval  by  the  presiding  officer.  The 
presiding  officer  is  authorized  to  strike 
from  the  record  statements  that  he  or 
she  deems  irrelevant  or  repetitious  and 
to  impose  reasonable  time  limits  on  the 
duration  of  the  statement  of  any 
participant. 

If  hearing(s)  are  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  parties  may 
arrange  with  the  reporter  at  the 
hearing(s)  to  obtain  a  copy  of  the 
transcript  at  their  own  expense. 
Regardless  of  whether  public  hearing(s) 
are  held.  EPA  will  keep  the  record  open 
until  December  3,  2003.  Upon 
expiration  of  the  comment  period,  the 
Administrator  will  render  a  decision  on 
CARB's  request  based  on  the  record  of 
the  public  hearing(s).  if  any.  relevant 
wTitten  submissions,  and  other 
information  that  he  deems  pertinent. 
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Dated:  October  20.  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  03-27554  Filed  10-31-03;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 

Hf'alth  dnd  Human  Services'  claims 
ciilK'ition  regulations  (45  CFR  part  30) 
provides  that  the  Secretar\'  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
Thr  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
\  alue  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Ortified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretarv^  of  the 
Treasury  and  shall  be  published 
quarterlv  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

the  Secretary  of  the  Treasurv'  has 
certified  a  rate  of  12%  for  the  quarter 
ended  September  30.  2003.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary*  of  the  Treasurv  notifies 
HHS  of  any  change. 

Dated:  October  27,  2003. 
George  Strader, 

Deputy  Assistant  Secretary.  Finance. 
(FR  Doc.  03-27594  Filed  10-31-03;  8:45  am] 

BILLING  CODE  415<M)4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1998D-0896] 

Guidance  for  Industry  and  Food  and 
Drug  Administration  Staff;  Premarket 
Approval  Application  Modular  Review; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled   'Premarket  Approval 
Application  Modular  Review."  This 


guidance  document  is  intended  to 
provide  industry  and  FDA  staff  with 
information  regarding  the  premarket 
approval  application  (PMA)  modular 
review  program.  This  guidance 
document  is  immediately  in  effect,  but 
it  remains  subject  to  comment  in 
accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
DATES:  Submit  written  or  electronic 
commeats  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  'Premarket 
Approval  Application  Modular  Review" 
to  the  Division  of  Small  Manufactiu-ers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH).  Food  and 
Drug  Administration,  1350  Piccard  Dr.. 
Rockville.  MD  20850.  Send  one  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  3m-44.'^-aR18.  Seethe 
SUPPLEMENTARY  INFORMATION  section  for 
informaiion  on  felectronic  access  to  the 
guidanoe. 

Submdt  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
w'ww.fdo  -gov/dockets/ecommen  ts. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Wolanski,  Center  for  Devices  and 
Radiological  Health  (HFZ-402).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-5^4-2186 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  guidance  document  provides 
FDA's  recommendations  about  the 
content  of  a  modular  PMA  and  the 
procedures  for  submitting  and 
reviewing  a  modular  PMA.  This 
document  supersedes  and  replaces  the 
guidanoe  document  entitled  "Guidance 
for  the  Medical  Device  Industry-  on  PMA 
Shell  Development  and  Modular 
Review"  issued  on  November  6,  1998. 

FDA  is  making  this  guidance  effective 
immediately  because  there  is  a  statutory 
requirement  that  requires  immediate 
implementation,  and  guidance  is 
needed  to  help  effect  such 
implementation.  On  October  26,  2002, 
the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
was  signed  into  law.  Section  209  of 
MDUFMA  amended  section  515(c)  of 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (21  U.S.C.  360e(c)).  to  codify-  FDA's 
modular  review  program  for  PMAs  and 
authorize  FDA  to  assess  user  fees  for 
modular  PMAs.  In  developing  this 
guidance,  the  agency  has  considered  its 
experience  with  its  modular  review 
program  and  comments  on  the  topic  that 
were  submitted  to  the  public  docket  on 
MDUFMA  Implementation  (Docket  No. 
02N-0534  (68  FR  5643.  Februarv  4, 
2003)). 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  GGPs  regulation 
(21  CFR  10.115).  The  guidance 
represents  the  agency's  current  thinking 
on  modular  PMAs.  It  does  not  create  or 
confer  anv  rights  for  or  on  anv  person 
and  dues  not  operate  to  hind  FDA  or  the 
public.  An  alternative  approach  mav  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

III.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  bv  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  PMAs  (21  CFR 
part  814.  OMB  control  number  0910- 
0231). 

rV.  Comments 

Interested  persons  may  submit  to  the 
Dixision  of  Dockets  Management  (see 
ADDRESSES),  written  or  electronic 
comments  on  the  guidance  at  any  time. 
Submit  a  single  copy  of  electronic 
comments  to  http ://\v'\u\'.  fda.gov/ 
dockets/ecoinmpnts.  Submit  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  copv. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  comments  received  mav  be  seen  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  Electronic  Access 

To  receive  a  copy  of  'Premarket 
Approval  Application  Modular  Review" 
by  fax.  call  the  CDRH  Facts-On-Demand 
system  at  800-89&-0381  or  301-827- 
0111  from  a  touch-tone  telephone.  Press 
1  to  enter  the  system.  At  the  second 
voice  prompt,  press  1  to  order  a 
document.  Enter  the  document  number  . 
(835)  followed  by  the  pound  sign  (#). 
Follow  the  remaining  voice  prompts  to 
complete  your  request. 
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Persons  interested  in  obtaining  a  copy 

of  the  guidance  may  also  do  so  by  using 
the  Internet  CDRH  maintains  an  entry- 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  mcludes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  rddressesj,  small 
manufacturers  assistance,  information 
on  video  confeiisncing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http:/ /w-wv,' .fda .gov/cdih ^  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.  f da .  go  v/cdrh  /guidance. htm!. 
Cjuidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://wwvi-.fda.gov/ 
ohrms/ dockets. 

Dated:  Octobers,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-27561  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Proposed  Revisions  to  Nurse 
Practitioner  and  Nurse-Midwifery 
Education  Program  Guidelines 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  request  for  comments. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRS.\)  invites 
comments  on  the  proposed  revised 
Nurse  Practitioner  and  Nurse-Mid wiferv- 
Education  Program  Guidelines  for  use  in 
the  Advanced  Education  Nursing  Grant 
Program. 

DATES:  Comments  must  be  postmarked 
by  December  3.  2003 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Division  of  Nursing, 
Bureau  of  Health  Professions  (BHPr). 
Health  Resources  and  Services 
Administration  (HRSA),  Room  9-35. 
Parklawn  Building,  5600  ^ishers  Lane. 
Rockville,  Mar>'land  20857. 
Respondents  should  provide  a  rationale 
for  their  suggested  changes  or  additions. 
All  comments  will  be  available  for 
public  inspection  and  copying  at  the 
Division  of  Nursing,  BHPr,  Room  9-35. 


Parklawn  Building  at  the  address  above 
weekdays  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Sandvold.  Division  of  Nursing, 
BHPr.  HRSA.  at  (301)  443-6333. 
SUPPLEMENTARY  INFORMATION:  The 
Guidelines  for  Nurse  Practitioner  and 
Nurse-Midwifen,'  Programs  were 
initially  developed  in  1976  through  a 
process  that  included  consultation  with 
appropriate  educational  and 
professional  nursing  and  medical 
organizations,  and  public  comment.  The 
original  final  guidelines  were  published 
in  the  Federal  Register  (43  FR  43416)  as 
regulation  on  November  29,  1977.  On 
August  27,  200]  HHS  issued  a  final  rule 
in  the  Federal  Register  (66  FR  44981) 
that  rescinded  and  removed  most  of  the 
BHPr  regulations,  including  the 
previous  guidelines  related  to  nurse 
practitioner  and  nurse-midwifery 
education  programs.  This  action  was 
taken  by  the  Department  in  its  effort  to 
simplif\'  government  procedures. 

Tnese  proposed  Guidelines 
implement  Section  811(c)  of  the  PHS 
Act,  which  states  that — 

Nurse  Practitioner  and  nurse- 
midwiferv'  programs  eligible  for  support 
under  this  section  are  educational 
programs  for  registered  nurses 
(irrespective  of  the  type  of  school  of 
nursing  in  which  the  nurses  received 
their  training)  that — 

(1)  Meet  guidelines  prescribed  by  the 
Secretary,  and 

(2)  Have  as  their  objective  the 
education  of  nurses  who  will  upon 
completion  of  their  studies  in  such 
programs  be  qualified  to  effectively 
provide  primar>-  health  care,  including 
primar>-  health  care  in  homes  and  in 
ambulatory  care  facilities,  long-term 
care  facilities,  acute  care,  and  other 
health  care  settings. 

These  Guidelines  are  intended  to 
promote  the  quality  of  nurse 
practitioner  and  nurse-midwifery 
programs  funded  by  the  Division  of 
Nursing.  Definitions  in  these  Guidelines 
are  those  used  by  other  Federal  and 
State  health  entities.  The  Department 
invites  comments  on  the  following 
proposed  Guidelines  for  the  Nurse 
Practitioner  and  Nurse-Midwifery 
Education  Progremi 

Federal  Nurse  Practitioner  and  .Nurse- 
Midwifery  Education  Program 
Guidelines 

Oveniew 

Nurse  practitioner  education 
programs  funded  under  this  authority 
are  graduate  level  programs  that  can 
provide  evidence  of  accreditation  from 
a  recognized  body  or  by  a  State  agency, 
approved  for  such  purpose  by  the  U.S. 


Department  of  Education.  In  addition, 
programs  are  expected  to  be  consistent 
with  the  current  Advanced  Nursing 
Practice:  Curriculum  Guidelines  &■ 
Program  Standards  for  Nurse 
Practitioner  Education  and  current 
Criteria  for  Evaluation  of  Nurse 
Practitioner  Programs.  A  Report  of  the 
National  Task  Force  on  Quality  Nurse 
Practitioner  Education.  Both  documents 
are  available  from  the  National 
Organization  of  Nurse  Practitioner 
Faculties,  1522  K  Street,  NW  #702. 
Washington,  DC  20005;  telephone:  (202) 
289-8044  At  a  minimum,  graduates 
must  be  prepared  to  meet  national 
competencies  established  in  Nurse 
Practitioner  Primary  Care  Competencies 
in  Specialty  Areas:  Adult.  Family. 
Gerontological,  Pediatric,  and  Women 's 
Health.  This  document  is  available 
online  at  http://www.nonpf.com;  http:// 
wv^'v^'. aacn.nche.edu/Education/ 
NPCompetencies.htm;  and  can  be 
obtained  from  the  HRSA  Information 
Center  tl-SOO-CALL-HRSA). 

Nurse-Midwifen'  education  programs 
must  provide  evidence  of  pre- 
accreditation  or  accreditation  from  the 
American  College  of  Nurse-Midwives 
(ACNM),  Division  of  Accreditation, 
recognized  for  this  purpose  by  the  U.S. 
Department  of  Education,  prior  to 
Notice  of  Grant  Award.  Programs  must 
comply  with  the  following  criteria,  as 
applicable: 

(a)  the  current  Criteria  for  Pre- 
accreditation  of  Education  Programs  in 
Nurse-Midwifery  and  Midwifery  with 
Guidelines  for  Elaboration  and 
Documentation  of  Pre-accreditation 
Criteria;  or 

(b)  The  current  Criteria  for 
Accreditation  of  Education  Programs  in 
Nurse-Midwifery  and  Midwifery  with 
Guidelines  for  Elaboration  and 
Documentation  of  Accreditation 
Criteria. 

At  a  minimum,  graduates  of  these 
programs  must  be  prepared  to  meet 
national  competencies  established  in 
The  Core  Competencies  for  Basic 
Midwifery  Practice.  The  above  three 
documents  are  available  from  the 
ACNM  at  Suite  900.  818  Connecticut 
Avenue,  NW.,  Washington,  DC  20006; 
telephone:  (202)  728-9860 

Organization  and  .Administration 

A  nurse  practitioner  or  nurse- 
midwifer)  education  program  should 
actively  collaborate  with  nurses  and 
other  health  professionals  who  have 
expertise  relevant  to  nurse  practitioner 
or  nurse-midwifery  practice  and 
primary  health  care,  to  assist  in  the 
initial  and  ongoing  planning, 
implementation,  and  evaluation  of  the 
program. 
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Student  Enrollment 

All  students  enrollud  in  a  nurse 
practitioner  or  nurse-midwifery 
education  program  should  be  licensed 
to  practice  nursing — 

(a)  At  the  time  of  enrollment,  or 

(b)  In  the  case  of  a  program  leading  to 
a  graduate  degree  in  nursing,  at  or  prior 
to  the  time  of  completion  of  a  program. 

The  policies  for  the  recruitment, 
selection  and  progression  of  students 
should  be  consistent  with  the 
requirements  of  the  sponsoring 
institution  and  developed  in 
cooperation  with  the  faculty  responsible 
for  conducting  the  nurse  practitioner 
and/or  nurse-midwifery  program. 
Programs  should  develop,  implement, 
and  evaluate  specific  plans  to  achieve 
recruitment,  retention,  timely 
progression  and  graduation  of  a  diverse 
student  body. 

Length  of  Program 

.■\  nurse  practitioner  or  nurse- 
midwifen,"  education  program  is  a 
formal  program  of  study  of  a  minimum 
of  1  academic  year  (9  montJis)  in  length 
and  should  include  at  least  4  months  in 
the  aggregate  of  full-time  didactic 
instruction.  Post-master=s  programs 
must  also  meet  this  requirement. 

Curriculum 

A  nurse  practitioner  or  nurse- 
midwifery  education  program  should  be 
a  distinct  program  of  study  consisting  of 
didactic  instruction  and  supervised 
clinical  practice  designed  to  teach 
registered  nurses  the  knowledge  and 
competencies  needed  to  perform  the 
functions  and  scope  of  practice  of  a 
nurse  practitioner  or  nurse-midwife. 
The  faculty  has  the  ultimate 
responsibility  for  evaluation  of  student 
clinical  performance  and  achievement 
of  competence  The  nurse  practitioner 
and  nurse-midwifery  specialty  portion 
of  the  graduate  curriculum  should  be 
developed  and  implemented 
cooperatively  by  nurse  practitioner  and/ 
or  nurse-midwife  educators,  other 
graduate  nursing  faculty,  and 
appropriate  representatives  of  other 
health  disciplines.  Interdisciplinary 
academic  and  practice  learning 
experiences  are  recommended  to 
prepare  graduates  to  serve  underserved 
populations  in  complex  health  systems. 
The  program  content,  both  didactic  and 
clinical  portions,  should  prepare  the 
nurse  practitioner  or  nurse-midwife  to 
provide  primarv'  health  care  within 
community  settings.  The  nurse 
practitioner  and  nurse-midwife  should 
be  knowledgeable  about  the  cultural 
factors  that  affect  the  health  status  of  the 
populations  served  and  how  to  assist 


the  community  in  making  decisions 
about  its  priorities  and  health  services. 
The  curriculum  must  include  student 
preceptorships  and/or  other  clinical 
learning  experiences.  Faculty  should 
develop  and  assess  clinical  learning 
sites  through  site  visits  and  prepare 
clinical  faculty  and  preceptors  for 
teaching,  evaluating,  and  problem 
solving  with  nurse  practitioner  and 
nurse-raidwifen>'  students.  Nurse 
practitioner  or  nurse-midwifer\'  program 
faculty  retain  full  responsibility  for 
assuring  the  quality  and  effectiveness  of 
each  practicum  site  for  student  learning. 
The  grant  applicant  should  document  in 
the  application  the  specific  criteria  used 
for  the  Selection  of  clinical  learning 
sites. 

Faculty  Qualifications 

A  nurse  practitioner  or  nurse- 
midwifery  education  program  should 
have  a  sufficient  number  of  qualified 
nursing,  medical  and  other  related 
health  professional  faculty  with 
academic  preparation  and  clinical 
expertise  relevant  to  their  areas  of 
teaching  responsibility  and  with 
demonstrated  ability  in  the 
development  and  implementation  of 
educational  programs.  The  program 
director  should  be  a  nationally  certified 
nurse  practitioner  or  nurse-midwife, 
with  appropriate  academic  preparation, 
clinical  expertise  and  experience  as  an 
educator.  Nurse  practitioner  and  nurse- 
midwife  clinical  faculty  and  preceptors 
should  have  national  and/or  State 
certification  as  appropriate  for  their 
specialty  and  should  have  at  least  one 
year  of  practice  experience  as  a  nurse 
practitioner  or  certified  nurse-midwife. 
Other  clinicians  serving  as  clinical 
preceptors  should  be  authorized  by  the 
State  licensing  entity  to  practice  in  their 
specific  scope  of  practice.  Faculty 
qualifications  should  be  consistent  with 
the  requirements  of  their  academic 
institution.  The  faculty  should 
participate  in  maintenance  of 
competency  and  clinical  practice 
accordiog  to  the  National  Task  Force  on 
Quality  Nurse  Practitioner  Education 
guidelines  and  ACNM  guidelines  for 
continued  competency. 

Resources 

A  nurse  practitioner  or  nurse- 
midwifery  education  program  must 
have  available  sufficient  educational 
and  clinical  resources  in  a  variety  of 
practice  settings  with  adequate  space 
and  equipment,  number,  age  and  type  of 
clients  needed  for  the  number  of 
students  enrolled  in  the  program.  Where 
the  institution  or  organization 
conducting  the  program  does  not 
provide  the  clinical  practice  settings 


itself,  it  should  provide  for  such  settings 
through  written  agreements  with  other 
appropriate  institutions  or 
organizations. 

Definitions 

The  following  terms  are  defined  for 
purposes  of  the  Nurse  Practitioner  and 
Nurse-Midwifery  Program. 

CuJturnlly  and  Linguistically 
Appropriate  Services  means  health  care 
services  that  are  respectful  of  and 
responsive  to  cultural  and  linguistic 
needs. 

Full-time  Student  me^ijs  a  student 
enrolled  in  at  least  the  number  of  credits 
defined  as  full-time  by  the  institution. 

Full-time  educational  program  means 
an  educational  program  that  provides 
for  a  full-time  program  of  studv  as 
defined  bv  the  institution.  Students 
progressing  through  the  program  are 
able  to  enroll  on  a  full-time  basis  to 
complete  the  program  in  a  timelv 
manner  Students  in  such  a  pVogram 
may  be  part-time  or  full-time. 

Nurse-Midwife  means  a  registered 
nurse  educated  in  the  two  disciplines  of 
nursing  and  midwifery,  who  has 
successfully  completed  a  nurse- 
midwifery  education  program 
accredited  by  the  American  College  of 
Nurse-Mid  wives  (ACNM).  Following 
national  ACNM/ American  College  of 
Nurse-Midwives  Certification  Council 
(ACC)  certification,  the  nurse-midwife 
has  abilities  to  provide  independent 
management  of  primary  health  care  for 
women,  in  the  context  of  family- 
centered  care,  focusing  particularlv  on 
pregnancy,  childbirth,  the  postpartum 
period,  care  of  the  newborn,  and  the 
family  planning  and  gynecological 
needs  of  women  within  a  health  care 
system  that  provides  for  consultation, 
collaborative  management  or  referral  as 
indicated  by  the  health  status  of  the 
client,  including  the  abilities  to: 

•  Assess  the  health  status  of  women 
and  infants,  through  health  and  medical 
history-  taking,  physical  examination, 
ordering  and  interpreting  diagnostic 
tests  and  making  diagnoses; 

•  Institute  and  provide  continuity  of 
primar\-  health  care  to  women  and  refer 
to  other  health  care  providers  as 
appropriate: 

•  Prescribe  pharmacological  and  non- 
pharmacological  therapeutics, 
consistent  with  current  standards  of 
care; 

•  Provide  instruction  and  counseling 
to  individuals,  families,  and  groups  in 
the  areas  of  promotion  and  maintenance 
of  health  and  disease  prevention, 
including  involving  such  persons  in 
planning  for  their  health  care:  and 

•  Collaborate  with  other  health  care 
providers  and  agencies  to  provide,  and 
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where  appropriate,  coordinate  ser\'ices 
to  individual  women,  children,  and 
families. 

.\urse  Practitioner  means  a  registered 
nurse  who  has  successfullv  completed  a 
formal  program  of  study  designed  to 
prepare  registered  nurses  to  deliver 
primary  health  care,  involving 
independent  and  interdependent 
decision  making  and  direct 
accountability  for  clinical  judgment, 
including  the  abilities  to: 

•  Assess  the  health  status  of 
individuals  and  families  through  health 
and  medical  histon,'  taking,  phvsical 
examination,  ordering  and  interpreting 
diagnostic  tests  and  making  diagnoses; 

•  Institute  and  provide  continuity  of 
primary  health  care  to  individuals  and 
families;  and  refer  to  other  health  care 
providers  when  appropriate; 

•  Prescribe  treatments  including 
pharmacological  and  non- 
pharmacological  therapeutics, 
consistent  with  current  standards  of 
care; 

•  Provide  instruction  and  counseling 
to  individuals,  families,  and  groups  in 
the  areas  of  promotion  and  maintenance 
of  health  and  disease  prevention, 
including  involving  such  persons  in 
planning  for  their  health  care;  and 

•  Collaborate  with  other  health  care 
providers  and  agencies  to  provide,  and 
where  appropriate,  coordinate  services 
to  individuals  and  families. 

Nurse  Practitioner  or  Nurse-Midwifery 
Program  means  a  full-time  educational 
program  of  study,  as  defined  by  the 
institution,  (although  students  may  be 
progressing  through  the  program  on  a 
full-time  or  part-time  basis),  which 
meets  the  Guidelines  prescribed  herein. 
The  program's  objective  is  the  education 
of  nurses  who  will,  upon  completion  of 
their  studies  in  the  program,  be 
qualified  to  effectively  provide  primary 
health  care  in  a  variety  of  settings, 
including  in  homes,  ambulatorv'  care 
facilities,  long-term  care  facilities,  acute 
care,  and  other  health  care  settings, 

Post-\ursing  Master's  Certificate 
Program  means  a  formal,  post-graduate 
program  for  Registered  Nurses  with 
master's  degrees  that  awards  a 
certificate  and  academic  credit  for 
completion  of  the  program  of  study  as 
a  Nurse  Practitioner  or  Nurse-Midwife, 

Preceptorship  means  a  clinical 
learning  experience  in  which  the 
student  is  assigned  to  a  faculty  member 
or  with  oversight  by  program  faculty  to 
a  designated  preceptor  who  is  a  nurse 
practitioner  or  nurse-midwife  or  other 
heal'h  professional  for  specific  aspects 
of  the  clinical  learning  experience.  The 
preceptorship  provides  the  student  with 
practice  experiences  conducive  to 
meeting  the  defined  goals  and  objectives 


of  the  particular  clinical  course.  The 
preceptor  is  responsible  for  the  dailv 
teaching  and  assignment  of  individuals 
to  be  cared  for,  super\'ision,  and 
participation  in  the  evaluation  of  the 
nurse  practitioner  or  nurse-midwifery 
student.  The  preceptor  teaches, 
supervises,  and  evaluates  the  student 
and  provides  the  student  with  an 
environment  that  permits  observation, 
active  participation,  and  management  of 
primary  health  care.  Before  and  during 
this  preceptorship  program  faculty  visits 
and  assesses  clinical  learning  sites  and 
prepares  clinical  faculty/preceptors  for 
teaching  their  students. 

Primary  Care  means  the  provision  of 
integrated,  accessible  healtJi  care 
services  by  clinicians,  including  nurse 
practitioners  and  nurse-midwives,  who 
are  accountable  for  addressing  a  large 
majority  of  personal  health  care  needs 
within  their  scopes  of  practice, 
developing  a  sustained  partnership  with 
clients,  and  practicing  in  the  context  of 
family  and  communities.  Critical 
elements  also  include  accountability  of 
clinicians  and  systems  for  qualitv  of 
care,  consumer  satisfaction,  efficient  use 
of  resources,  and  ethical  behavior. 
Clients  have  direct  access  to  an 
appropriate  source  of  care,  which 
continues  over  time  for  a  variety  of 
problems  and  includes  needs  for 
preventive  ser\'ices,  Primar\'  care  and 
Primary  Health  Care  are  used 
interchangeably  in  this  document, 
(Definition  adapted  from  Barbara 
Starfield,  Primary  Care  Concept. 
Evaluation,  and  Policy.  Oxford 
University  Press,  New  York,  1992  p,  4 
and  Institute  of  Medicine: 

Moila  S,  Donaldson,  Karl  D.  Yordy. 
Kathleen  N.,  and  Neal  A.  Vanselow, 
Editors,  Committee  on  the  Future  of 
Primar\'  Care,  Division  of  Health  Care 
Services,  Primary  Care:  America's 
Health  in  a  New  Era.  Summary  , 
National  Academv  Press,  Washington, 
DC,  1996,  p.  23.)  ' 

Dated:  October  27,  2003. 
Elizabeth  M.  Duke, 
Administrator. 
[FR  Doc.  03-27563  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974:  New  System  of 
Records 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 


ACTION-  Notihcalion  of  new  system  of 

fpf  (irds 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Health  Resources  and  Services 
Administration  (HRSA)  is  publishing 
notice  of  a  proposal  to  add  a  new  system 
of  records.  The  Smallpox  Vaccine  Injury 
Compensation  Act  of  2003  ("the  Act"), 
amended  title  II  of  the  Public  Health 
Service  Act  (42  U.S.C.  202  et  seq]  to 
provide  benefits  and  other 
compensation  for  certain  individuals 
with  injuries  resulting  from  the 
administration  of  smallpox 
countermeasures  or  as  a  result  of 
vaccinia  contracted  through  accidental 
vaccinia  inoculation.  The  Act  directs 
the  Secretary,  HHS,  to  establish 
administrative  procedures  to 
compensate  certain  individuals  who 
sustained  a  covered  injur>  as  the  direct 
result  of  the  administration  of  smallpox 
vaccine,  and  certain  individuals  who 
sustained  a  covered  injury  as  a  direct 
result  of  accidental  vaccinia  inoculation 
through  contact  with  the  foregoing 
persons  or  with  individuals  accidently 
inoculated  by  them.  This  system  of 
records  is  required  to  comply  with  the 
implementation  directives  of  the  Act, 
Public  Law  108-20.  The  records  will  be 
used  for  the  Smallpox  Vaccine  Injurv- 
Compensation  Program's  (SVHCP) 
planning,  implementation,  payment, 
evaluation,  monitoring,  and  document 
storage  purposes. 

DATES:  HRSA  invites  interested  parties 
to  submit  comments  on  the  proposed 
New  System  of  Records  on  or  before 
December  15,  2003.  As  of  the  date  of  the 
publication  of  this  Notice,  HRSA  has 
sent  a  Report  of  New  System  of  Records 
to  Congress  and  to  the  Office  of 
Management  and  Budget  (0MB).  The 
New  System  of  Records  will  be  effective 
40  days  from  the  date  submitted  to  0MB 
unless  HRSA  receives  comments  that 
would  result  in  a  contrary 
ri'^tormination. 

ADDRESSES:  Please  address  comments  to 
Health  Resources  and  Services 
Administration  (HRSA)  Privacy  Act 
Officer,  5600  Fishers  Lane,  Room  14A- 
20,  Rockville,  Mar\'land  20857; 
telephone  (301)  443-3780.  This  is  not  a 
toll-free  number.  Comments  received 
will  be  available  for  inspection  at  this 
same  address  from  9  a.m.  to  3  p.m., 
Monday  through  Fridav. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Special  Programs. 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane. 
Room  16C-17.  Rockville,  Marxland 
20857;  telephone  (301)  443-3300,  This 
is  not  a  toll-free  number. 
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SUPPLEMENTARY  INFORMATION:  The 

Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
establish  a  new  system  of  records:  "The 
Smallpo.x  Vaccine  Injurv  C^ompensation 
Program.  HHS/HRSA/O'SP."  The  Act 
authorizes  the  creation  of  a  Smallpox 
Vaccine  Injury  Compensation  Program 
("the  Program  "J  by  directing  the 
Secretary,  HHS,  to  establish 
administrative  procedures  designed  to 
provide  benefits  and  other 
compensation  to  certain  individuals 
who  sustained  a  covered  injury  as  the 
direct  result  of  the  administration  of 
smallpox  countermeasures,  and  certain 
individuals  who  sustained  a  covered 
injury  as  a  direct  result  of  accidental 
vaccinia  inoculation  through  contact 
with  the  foregoing  persons  or  with 
individuals  accidently  inoculated  by 
them.  The  Secretary  will  issue 
regulations  implementing  the  Program. 
Individuals  eligible  to  be  considered  for 
benefits  and  other  compensation  are: 

1.  (a)  Health  care  workers,  law 
enforcement  officers,  firefighters, 
security  personnel,  emergency  medical 
personnel,  other  public  safety 
personnel,  or  support  personnel  for 
such  occupational  specialties; 

(b)  Who  are  or  will  be  functioning  in 
a  role  identified  in  a  State,  local,  or  HHS 
smallpox  emergency  response  plan 
approved  by  the  Secretary: 

fc)  Who  have  volunteered  for,  and 
been  selected  to  be  members  of,  a 
smallpox  emergency  response  plan  prior 
to  the  time  at  which  the  Secretary 
publicly  announces  that  an  active  case 
of  smallpox  has  been  identified  either 
within  or  outside  of  the  United  States; 

lii  To  whom  a  smallpox  vaccine  is 
administered  pursuant  to  such  an 
approved  plan  during  the  effective 
period  of  the  Declaration  Regarding 
Administration  of  Smallpox 
Countermeasures  ("the  Declaration") 
issued  by  the  Secretary,  HHS,  on 
lanuarv  24.  2003,  and  published  in  the 
Federal  Register  on  January  28,  2003 
(68  FR  4212);  and 

(e)  Who  sustain  a  covered  injury, 
disability,  illne.ss,  condition,  or  death  as 
a  direct  result  of  receiving  a  covered 
countermeasure,  including  the  smallpox 
vaccine,  during  the  effective  period  of 
the  Declaration;  or 

2.  Certain  individuals  who  sustain  a 
covered  injury,  disability,  illness, 
condition,  or  death  as  a  direct  result  of 
vaccinia  contracted  through  contact 
with  one  or  more  of  the  individuals 
described  above  or  through  contact  with 
individuals  accidently  inoculated  by 
those  individuals,  during  the  specified 
time  frame. 

Subject  to  certain  provisions,  the  Act 
authorizes  benefits  and  other 


compensatory  payments,  generally 
secondar\'  to  other  available  coverage, 
for  the  following; 

(1)  Reasonable  and  appropriate 
medical  items  and  services  to  treat  a 
covered  mjury, 

(2)  Lost  employment  income  incurred 
as  a  result  of  a  covered  injury  beyond 
the  first  five  days  of  work  missed  unless 
the  loss  of  employment  extends  beyond 
nine  days,  to  a  maximum  of  $50,000  for 
any  given  year  with  a  limited  exception 
for  persons  with  a  permanent  and  total 
disability,  through  the  age  of  65. 

(3)  Death  payment  to  survivors  in 
circumstances  in  which  death  is 
determined  to  have  resulted  from  a 
covered  injury. 

This  system  of  records  is  required  to 
comply  with  the  implementation 
directive  set  forth  in  the  Act,  It  will  be 
used  for  Program  planning, 
implementation,  payment,  evaluation, 
monitoriag,  and  document  storags 
purposes. 

HRSA  permits  disclosure  of  the 
records  to  third  parties  pursuant  to  the 
following  routine  uses:  The  first  routine 
use  permits  disclosure  to  a 
congressibnal  office  to  allow  subject 
individuals  to  obtain  assistance  from 
their  representatives  in  Congress,  if  they 
wish  to  dD  so.  The  second  routine  use 
allows  disclosure  to  Federal,  State  or 
local  Government  entities  or  to  private 
entities  for  the  purpose  of  their 
providing  information  relevant  to 
medical  or  legal  documentation 
required  for  determinations  of  eligibility 
or  payment.  The  third  routine  use 
allows  disclosure  of  records  to 
contractors  engaged  by  the  Department 
who  need  access  to  the  records  in  order 
to  assist  the  Department,  e.g.,  expert 
consultants  providing  advice  on 
requesters'  eligibility  for  benefits  and/or 
compensation.  The  fourth  routine  use 
allows  disclosure  of  records  to 
individuals  and/or  entities  as  necessarj' 
for  the  purposes  of  obtaining  financial 
advice  and  providing  benefits  and  other 
compensation  to  requesters  approved 
for  payment  under  the  Program.  The 
fifth  routine  use  allows  disclosure  to  a 
Federal  agency  administering  aspects  of 
the  Program  under  a  Memorandum  of 
Agreement  or  assisting  in  the 
accomplishment  of  a  Departmental 
function  related  to  the  purposes  of  the 
Program.  The  sixth  routine  use  allows 
disclosure  of  records  to  the  Department 
of  Justice  or  a  court,  in  the  event  of 
litigation.  The  seventh  routine  use 
allows  disclosure  to  the  appropriate 
Federal,  State  or  local  agency  in  the 
event  of  a  violation  of  law.  The  eighth 
routine  use  allows  disclosure  of  records 
for  certain  medical  research  purposes. 


The  following  notice  is  written  in  the 
present  tense,  rather  than  the  future 
tense,  in  order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  svstem  becomes 
effective. 

DatBfi;  October  28.  ZOO.l. 
Elizabeth  M.  Duke, 

Administrator,  Health  Resources  and  Services 

Administration. 

09-1 5-0065 

SYSTEM  NAME: 

Smallpox  Vaccine  Injury 
Compensation  Program.  HHS/HRSA/ 
OSP. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Special  Programs.  Health 
Resources  and  Services  Administration, 
4350  East-West  Highway.  10th  Floor, 
Bethesda,  Maryland  20814. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Individuals  covered  by  the  svstem  are 
requesters  and/or  their  representatives 
filing  for  benefits  and  other 
compensation  under  the  Smallpox 
Vaccine  Injury  Compensation  Program. 

categories  of  records  in  the  system: 

Records  consist  of  documents  that 
may  include  general  or  congressional 
correspondence,  requests,  case  number  - 
assignment,  HHS  responses,  medical 
and  legal  documentation,  employment 
documentation,  documentation 
concerning  services  or  benefits  available 
from  the  United  States  or  any  third 
party  (including  any  State  or  local 
governmental  entity,  private  insurance 
carrier,  or  employer),  payment 
information,  and  other  related  case 
processing  documents. 

authority  for  maintenance  of  the  system: 

Management  of  the  svstem  is 
authorized  by  Pub.  L.  108-20.  the 
Smallpox  Emergency  Personnel 
Protection  Act  of  2003,  enacted  April 
30,  2003  (42  U.S.C.  239  et  seq.]. 

PURPOSE(S): 

The  purpose  of  the  svstem  is  to 
provide  for  benefits  and  other 
compensatory  payments  to  certain 
individuals  who  sustained  a  covered 
injury  as  the  direct  result  of  the 
administration  of  smallpox 
countermeasures,  and  certain 
individuals  who  sustained  a  covered 
injury  as  a  direct  result  of  accidental 
vaccinia  inoculation  through  contact 
with  the  foregoing  persons  or  with 
individuals  accidently  inoculated  by 
them,  during  a  specified  time  period. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  mav  be  made  to  a 
congressional  office  from  the  record  of 
a  subject  individua'.  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual  or  his/her  representative. 

2.  Disclosure  may  be  made  to  Federal, 
State  or  local  Government  entities  or  to 
private  entities  for  the  purpose  of  their 
providing  information  relevant  to 
medical  or  legal  documentation 
required  for  de  Tminations  of  eligibility 
or  payment,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  Disclosure  of  records  may  be  made 
to  contractors  engaged  bv  the 
Department  who  need  access  to  the 
records  in  order  to  assist  the 
Department,  e.g.,  expert  consultants 
providing  advice  on  requesters' 
eligibility  for  benefits  and/or 
compensation.  All  such  individuals 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  such 
records  and  return  all  records  to  HRSA. 

4.  Disclosure  of  records  may  be  made 
to  individuals  and/or  entities  as 
necessary  for  the  purposes  of  obtaining 
financial  ad\ice  and  providing  benefits 
and  other  compensation  to  requestors 
approved  for  payment  under  the 
Program.  All  individuals  and/or  entities 
permitted  disclosure  for  this  use  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records 
and  return  all  records  to  HRSA. 

5.  Disclosure  of  records  may  be  made 
to  a  Federal  agency  administering 
aspects  of  the  Program,  as  authorized  bv 
a  Memorandum  of  Agreement  between 
the  Secretarv  and  the  head  of  the 
Federal  agency,  or  to  another  Federal 
agency  assisting  in  the  accomplishment 
of  a  Departmental  function  relating  to 
the  purposes  of  this  system  of  records, 
provided  tha*  such  disclosure  is 
compatible  with  the  purposes  for  which 
the  records  are  collected. 

6.  Disclosure  of  records  may  be  made 
in  the  event  of  litigation  where  the 
defendant  is: 

(a)  The  Department,  any  component 
of  the  Department,  or  any  employee  of 
the  Department  in  his  or  her  official 
capacity; 

fb)  The  United  States  where  the 
Department  determines  that  the  action, 
if  successful,  is  likely  to  affect  directly 
the  operation  of  the  Department  or  any 
of  its  components:  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Department  of  lustice  (DoJ)  has  agreed 
to  represent  such  employee,  for 


example,  in  defending  an  action  against 
the  Department  in  connection  with  such 
individual,  disclosure  may  be  made  to 
Dol  to  enable  DoJ  to  present  an  effecti%'e 
defense,  provided  that  such  disclosure 
IS  compatible  with  the  purpose  for 
which  the  records  were  collected. 

7.  Disclosure  may  be  made  in  the 
event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil. 
criminal,  or  regulator)-  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  regulation, 
rule,  or  order  issued  pursuant  thereto, 
the  relevant  records  in  the  svstem  of 
records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

8.  A  record  may  be  disclosed  for  a 
medical  research  purpose,  only  when 
the  Department  has  determined: 

(a)  Tnat  the  use  or  disclosure  does  not 
violate  legal  or  policy  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained; 

(b)  That  the  research  purpose  is 
consistent  with  the  purpose  for  which 
the  Program  was  formed; 

(c)  That  the  proposed  research  is 
scientifically  sound  in  its  methods  and 
analyses  and  is  likely  to  answer  the 
proposed  research  question: 

(a)  That  the  information  sought  is  not 
available  from  any  other  source:  and 

(e)  That  the  record  made  available  for 
medical  research  is  redacted  of  all 
personal  identifiers  regarding  injured 
individuals,  health  care  practitioners 
and  employers  that  are  not  essential  for 
the  accomplishment  of  the  approved 
research  purpose. 

(f)  The  recipient  must: 

(1)  Establish  strict  limitations 
acceptable  to  the  Department 
concerning  the  receipt  and  use  of  any 
patient-identifiable  data: 

(2)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  and/or  protocols  acceptable 
to  the  Department  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  the  unauthorized  use  or 
disclosure  of  the  record; 

(3)  Remove  or  destroy  the  information 
that  identifies  an  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project;  and 


(4)  Make  no  further  use  or  disclosure 
of  the  record  except  when  required  by 
law. 

(a)  Further,  the  Department  must 
secure  and  approve  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  agreement  to 
abide  by,  these  conditions  of  disclosure. 
Violation  of  these  provisions  is  subject 
to  penalties  set  forth  under  5  U.S.C. 
552a(i)(3)  and  any  other  applicable 
Federal  law 

POLICIES  AND  PRACTICES  FOR  S'ORING. 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  -^HE  SVSTEM 
STORAGE: 

Records  are  mamtamed  in  file  folders, 
on  computer  hard  drives  and/or  disk 
packs,  or  in  electronic  media  storage. 

RETRIEVABILITY: 

Retnevability  is  by  name  of  the 
requester,  and  by  case  number  assigned 
based  on  the  order  in  which  a  request 
form  is  filed. 

SAFEGUARDS: 

1.  Assign  Responsibility  for  Security: 
Responsibility  is  assigned  to  a 
management  official  knowledgeable  in 
the  natiire  of  the  information  and 
process  supported  by  the  Smallpox 
Vaccine  Injury  Compensation  Program 
(SVICP)  request  and  in  the  management, 
personnel,  operational,  and  technical 
controls  used  to  protect  it. 

2.  Perform  Risk  Assessment:  A  risk 
assessment  is  to  be  conducted  in 
conjunction  with  the  development  of, 
and  prior  to  the  approval  of,  the  system 
design  and  will  ensure  that 
voilnerabilities.  risks,  and  other  security 
concerns  are  identified  and  addressed  in 
the  system  design  and  throughout  the 
life  cycle  of  the  project.  This  is 
consistent  with  the  HHS  Automated 
Information  Systems  Security  Program 
Handbook  (in  particular  Chapters  \'  and 
X). 

3.  Develop  SMCP  Request  Security 
Plan:  Plan  for  the  adequate  security  of 
the  SVICP  request,  taking  into  account 
the  security  of  all  systems  in  which  the 
request  will  operate.  SVICP  request 
security  plans  shall  address  request 
rules,  training  on  use  of  the  system, 
personnel  security,  contingency 
planning,  technical  controls, 
information  sharing,  and  public  access 
controls. 

4.  Review  SVICP  Request  Controls: 
Perform  an  independent  review  or  audit 
of  the  SVICP  request  security  control  in 
accordance  with  applicable  Federal 
requirements  and/or  guidelines. 

5.  Authorize  Processing:  Ensure  that  a 
management  official  authorizes,  in 
writing,  confirmation  that  the  security- 
plan  as  implemented  adequately  secures 
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the  SVICP  request.  The  SVICP  request 
must  be  authorized  prior  to  operating 
and  reauthorized  m  accordance  with 
applicable  Federal  requirements  and/or 
guidelines 

6.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHShf  45-13  of  the  General 
Administration  Manual:  the  DHHS 
Automated  Information  Systems 
Security  Program  Handbook:  and 
Appendix  III  to  O.MB  Circular  No.  A- 
130;  Appendi.x  1.  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals." 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  and  disposed 
of  in  accordance  ^'ith  the  Records 
Control  Schedule  of  the  Health 
Resources  and  Services  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Special  Programs, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Room  16C-17.  Rockville,  Maryland 
20857.  or  the  Director's  designee. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  made  to  the  System 
Manager. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of 
the  writer,  and  a  reasonable  description 
of  the  record  desired,  and  whom  it 
concerns.  Written  requests  must  contain 
the  name  and  address  of  the  requester, 
his/her  date  of  birth  and  his/her 
signature  for  comparison  purposes. 
Requests  must  be  notarized  to  verify  the 
identity  of  the  requester,  or  the 
requester  must  certify  that  (s)he  is  the 
individual  who  {s)he  claims  to  be  and 
that  (s)he  understands  that  to  knowingly 
and  willfully  request  or  acquire  a  record 
pertaining  to  another  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a 
.S5.000  fine  (45  CFR  5b.5(b){2)(ii)). 

Requests  in  person  or  by  telephone, 
electronic  mail  or  facsimile  cannot  be 
honored. 

RECORD  ACCESS  PROCEDURES: 

Record  access  procedures  are  the 
same  as  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  contents  of 
the  record  being  sought.  A  parent  or 
guardian  who  requests  notification  of,  or 
access  to.  a  minor's/incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  {other  than  a  family 
member)  to  whom  the  record,  if  any, 
will  be  sent.  The  parent  or  guardian 


must  verify  relationship  to  the  minor/ 
incompetent  person  as  well  as  his/her 
own  identity.  Records  will  be  mailed 
only  to  the  requester=s  address  that  is 
on  file,  unless  a  different  address  is 
demonstrated  by  official  documentation. 

CONTESTINC  RECORDS  PROCEDURES: 

To  contest  a  record  in  the  system, 
contact  the  System  Manager  at  the 
address  specified  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought  and  the 
reason(s)  for  requesting  the  correction, 
along  with  supporting  documentation  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  records  include,  but  are 
not  limited  to,  requesters  and/or  their 
representatives  under  the  Smallpox 
Vaccine  Injury  Compensation  Program, 
and  any  other  sources  of  information  or 
documentation  submitted  by  any  other 
person  or  entity  for  inclusion  in  a 
request  for  the  purpose  of  determining 
medical  or  legal  eligibility  for,  or 
amount  of  benefits  and/or  compensation 
under,  the  Program  (e.g.,  Federal,  State, 
or  local  government  or  private  health 
care  entities  participating  in  the 
administration  of  covered 
countermeasures  under  the  Declaration). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
[FR  Doc.  08-27562  Filed  10-31-03;  8:45  am] 

BILLING  COOE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Proposed 
Collection:  Comment  Request; 
Customer  Satisfaction  Surveys 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  the  ojjportunity  for  public  comment 
on  the  proposed  data  collection  projects, 
the  Center  for  Scientific  Review  (CSR), 
the  National  Institutes  of  Health  (NIH), 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  fof  review  and  approval. 

Proposed  Collection 

Title:  Customer  Satisfaction  Surveys. 

T\j)e  of  Information  Collection 
Request.  Reinstatement. 

Need  and  Use  of  Information 
Collection:  The  information  collected  in 


\ 


these  surveys  will  be  used  by  the  Center 
for  Scientific  Review  management  and 
personnel:  (1)  To  assess  the  quality  of 
the  modified  operations  and  processes 
now  used  by  CSR  to  review  grant 
applications;  (2)  To  assess  the  quality  of 
service  provided  by  CSR  to  our 
customers;  (3)  To  examine  and  assess 
the  effectiveness  of  the  reorganization 
and  reconfiguration  of  the  peer  review 
study  committees  based  on  customer 
input;  (4)  To  develop  new  modes  of 
operation  based  on  customer  need  and 
customer  feedback  about  the  efficacy  of 
implemented  modifications.  These 
surv'eys  will  almost  certainly  lead  to 
quality  improvement  activities  that  will 
enhance  and/or  streamline  CSR's 
operations.  The  major  mechanism  by 
which  CSR  will  request  input  is  through 
surveys.  The  survey  for  customers,  i.e., 
past  and  present  grant  applicants,  is 
generic,  but  will  have  slight  variations 
tailored  to  the  scientific  subject  category 
of  each  major  Integrated  Review  Group 
(IRG).  The  next  major  reorganized  IRGs 
to  be  evaluated  consist  of  the  Behavioral 
and  Social  Sciences  peer  review  study 
sections.  Surveys  will  be  collected  via 
Internet.  Information  gathered  from 
these  surveys  will  be  presented  to,  and 
used  directly  by,  CSR  management  to 
enhance  the  operations,  processes, 
organization  of.  and  services  provided 
by  the  Center.  Frequency  of  Response: 
The  participants  will  respond  once, 
unless  there  is  a  compelling  reason  for 
a  subsequent  survey. 

Affected  public:  Universities,  not-for- 
profit  institutions,  business  or  other  for- 
profit,  small  businesses  and 
organizations,  and  individuals. 

Ty^je  of  Respondents:  Adult  scientific 
professionals. 

The  annual  reporting  burden  is  as 
follows:  It  is  estimated  that  the  survey 
form  will  take  20  minutes  to  complete. 
The  annual  hour  burden  is,  therefore, 
estimated  to  be  600  hours  for 
approximately  1,800  respondents  in  FY 
2004.  600  hours  for  approximately  1.800 
respondents  in  FY  2005.  600  hours  for 
approximately  1.800  respondents  in  FY 
2006.  Estimated  costs  to  the  respondents 
consist  entirely  of  their  time.  Costs  for 
time  were  estimated  using  a  rate  of 
S40.00  per  hour  for  principal 
investigators/grant  applicants.  The 
estimated  annual  cost  burden  for 
respondents  for  each  year  for  which  the 
generic  clearance  is  requested  is  524,000 
for  FY  2004,  $24,000  for  FY  2005 
524,000  for  FY  2006.  No  additional 
costs  should  be  incurred  by 
respondents.  There  will  be 
dissemination  and  analysis  costs  for  the 
survey  originators. 

Requests  for  Comments:  Written 
comments  and/or  suggestions  from  the 
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public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessar)-  for  the  proper 
performance  of  the  functions  of  the  CSR. 
including  whether  the  information  will 
have  practical  utility:  (2)  The  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond  while 
maintaining  their  anonNTnity,  including 
the  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  of  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact:  Karl 
F.  Malik.  PfiD.,  Assistant  to  the  Deputy 
Director.  Office  of  the  Director,  Center 
for  Scientific  Review.  National  Institutes 
of  Health.  Rockledge  II.  Rm  3016.  6701 
Rockledge  Drive.  Bethesda,  MD  20814- 
9692.  or  call  non-toll  free:  301^35- 
1114,  or  e-mail  your  request  or 
comments,  including  your  address  to: 
malikJcScsr. nih.gov. 

Comments  Due  Date.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
relieved  within  60  days  of  the  date  of 
this  publication. 

Dated:  October  24,  2003. 
Brent  Stanfield, 

Arting  Director.  Center  for  Scientific  Review, 

National  Institutes  of  Health. 

[FR  Doc  03-2758.5  Filed  10-31-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Ser\ice,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 


for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  601 1  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  (301) 
496^7057;  fax:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Enhanced  Sensitivitv-  ELISA  for  SARS 
Diagnostic 

Gary  Nabel  et  al.  (NIAID) 

U.S.  Provisional  Application  filed  15 

Sep  2003  (DHHS  Reference  No.  E- 

334-2003/0-US-Ol) 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos@mail.nih.gov. 

Reagents  and  protocols  for  extremely 
sensitive  ELISA  for  use  as  a  SARS 
diagnostic  are  described.  The  ELISA 
uses  recombinantly-expressed 
nucleoprotein  (N)  or  spike  (S) 
glycoprotein  from  the  SARS  coronavirus 
as  capture  antigens.  As  little  as  five  (5) 
days  after  onset,  detection  of  antibody 
response  is  possible.  The  ELISA 
described  herein  is  more  sensitive  than 
existing  technology  because  of  the  N 
and  S  proteins;  existing  ELISAs  use 
formalin-inactivated  whole  virus  or 
peptides. 

Inhibition  of  Retrovirus  Gene 
Expression  by  PSF 

Andrei  Zolotukhin  et  al.  (NCI) 
U.S.  Provisional  Application  No.  60/ 
484.156  filed  30  Jun  2003  (DHHS 
Reference  No.  E-224-2003/0-US-01) 
Licensing  Contact:  Susan  Ano;  301/ 
435-5515;  anos@maiJ.nih.gov. 

This  technology^describes  methods  of 
identifying  inhibitors  of  retrovirus  (e.g. 
HIV)  gene  expression,  where  such 
inhibitors  are  small  molecules  or 
nucleic  acids.  The  compounds  thus 
identified  could  be  used  as  potential 
anti -retroviral  therapeutics.  The 
candidate  agents  are  those  that  affect  the 
interaction  of  human  polypyrimidine 
tract  binding  protein  associated  splicing 
factor  (PSF)  with  inhibitors  sequences 
(INS)  present  in  the  HIV-l" genome.  PSF 
has  been  shown  to  bind  to  INS  present 
in  the  HIV  genome,  thus  decreasing  the 
levels  of  retrovirus  gene  expression  like 
gag  and  env.  Therefore,  compounds  that 
modulate  or  enhance  binding  of  PSF  to 
INS  are  potential  inhibitors  of  retrovirus 
expression.  The  methods  involve 
analyzing  the  interaction  of  PSF  with 
INS  and  evaluating  the  level  of 
retrovirus  gene  expression  in  the 


presence  of  a  candidate  agent.  The 
technology  provides  for  PSF  to  be 
introduced  into  the  cell  using  an 
expression  vector  that  encodes  PSF. 

Peptide  Mimofopps  of 

Lipooligosaci  haride  from  Nontvpeabie 

Haemophilus  influenzae  as  \  accines 

Xin-Xing  Gu  iNlDCUj 

U.S.  Provisional  Application  No.  60/ 

441.928  filed  22  Jan  2003  (DHHS 

Reference  No.  E-344-2002/(>-US-01) 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos@maiI.nih.gov. 

The  invention  relates  to  peptide 
mimotopes  of  lipooligosaccharide  (LOS) 
from  nontvpeabie  Haemophilus 
influenzae  (NTHi)  that  are  suitable  for 
developing  a  novel  vaccine  against  the 
pathogen,  for  which  there  is  currently 
no  licensed  vaccine.  The  mimotopp':  not 
only  immunologically  mimic  LOS  from 
NTHi  but  will  also  bind  to  antibodies 
specific  for  NTHi  LOS.  NTHi  is  a 
common  pathogen  that  causes  otitis 
media  in  children  and  lower  respiratory 
tract  infections  in  adults.  The 
effectiveness  of  a  vaccine  could  be 
increased  by  substitution  of  a  LOS 
epitope  with  a  peptide  mimic. 
Preliminary  experiments  showed  that 
the  mimic  peptides  conjugated  to  a 
carrier  were  as  effective  as  the  LOS- 
based  vaccine  in  stimulating  a  humoral 
immune  response  in  rabbits.  Thus,  the 
identified  peptides  are  promising 
CcUididates  for  developing  a  novel 
vaccine  for  NTHi. 

Dated:  October  24.  2003. 
Steven  M.  Ferguson. 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
!FR  Doc   03-27502  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(dj  of  die 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif)'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  f:ouId  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Samf'  (it  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group. 
Comparative  Medicine  Review  Committee. 

Date:  February  3-^.  2004. 

Open:  February  3.  2004,  8  a.m.  to  8:30  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Closed:  February  3.  2004,  8:30  a.m.  to 
.Adjournment. 

Agenda:  To  review  and  evajuate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Guo  Zhang.  MD,  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  National  Institutes  of  Health,  One 
Democracy  Plaza.  6701  Democracy  Blvd.. 
Room  VVS-1064,  10th  Floor,  Bethesda,  MD 
20814-9692.  (301)  435-0812, 
zhanggu@mail.nih.gov. 

Same  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
c;iinical  Research  Review  Committee. 

Do(e  February  11-12,  2004. 

Open:  February-  11,  2004.  8  a.m.  to  8:30 
a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Closed:  February  11,  2004,  8:30  a.m.  to 
.Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Director  Office  of  Review.  National  Institutes 
of  Health.  6701  Democracy  Blvd.,  1 
Democrrtcv  Plaza,  Room  1074.  Bethesda,  MD 
20892-4874.  301-435-0809,  sb44k@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.306.  Comparative  Medicine: 
93  333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389.  Research  Infrastructure. 
93.306.  93.333,  National  Institutes  of  Health. 
HHS) 

Dated   October  27.  2003. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

jFR  Doc.  03-27580  Filed  10-31-03:  8:45  am] 

BILUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisioos  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Initial  Review  Group,  Heart,  Lung,  and 
Blood  Program  Project  Review  Committee. 

Date:  December  4,  2003. 

Time.- 8  a.m.  to  3  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chev-y  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  J'erson:  Jeffrey  H.  Hurst,  PhiD, 
Review  Bifench,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  435-0303, 

(Catalogua  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  28,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committer  Policv- 
[FR  Doc.  OB-27582  Filed  10-31-03;  8:45  am) 

BILUNG  CODE  4140-0-'-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisioiis  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  Non- 
clinical ADME  Studies. 

Date:  November  4,  2003. 

Time  9  am.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Richard  C  Harrison,  Chief, 
Contract  Revie.v  Branch.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard,  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547,  301-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated;  Oc'ober  27.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-27500  Filed  10-31-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Institutional  Training  and 
Career  Development. 

Date:  November  18,  2003. 

Time:  3:30  p.m. to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Raul  A  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS,  NSC;  6001 
Executive  Blvd..  Ste.  3208.  Bethesda,  MD 
20892-9529, 301-^96-9223, 
saavedrr@ninds.nih.gov. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Training  and  Fellowships. 

Date:  November  24,  2003. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sofitel  Lafayette  Square  Hotel,  806 
15th  Street.  Washington.  DC  20005. 

Contact  Person:  Joann  McConnell.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NIH/NINDS/Neuroscience 
Center.  6001  Executive  Blvd..  Suite  3208, 
Msc  9529.  Bethesda,  MD  2089?-9529.  (301) 
496-5324,  mcconnei@ninds.nih.gov. 

Same  of  Committee:  National  Institute  of 
Neurological  disorders  and  Stroke  Special 
Emphasis  Panel,  Training, 

Date:  November  24,  2003, 

Time:  2  p.m,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sofitel  Lafayette  Square,  806  15th 
Street,  NVV.,  Washington,  DC  2005. 

Contact  Person:  (oann  McCormell,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  .NIH/MNDS/Neuroscience 
Center,  6001  Executive  Blvd,,  Suite  3208, 
Msc  9529,  Bethesda,  MD  20892-9529,  (301) 
496-5324,  mcconnej@ninds,nih.gov. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel.  Udall  Center  Review  Panel. 

Date:  December  3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willard  Intercontinental,  1401 
Pennsvlvania  Avenue,  NW.,  Washington,  DC 
2004. 

Contact  Person:  Joann  McConnell,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NTH/NIKDS/Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208. 
Msc  9529,  Bethesda,  MD  20892-9529,  (301) 
496-5324,  mcconnej@ninds.nih.gov. 

Name  of  Committee:  National  Institute  of 
Neiuological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Spotrias  Review  Panel. 

Date:  December  10-12,  2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Four  PoinU  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue.  Bethesda,  MD 
20814. 

Contact  Person:  Katherine  Woodbury,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  (301)  496-5980,  kw47o@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
NeuTosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  October  27,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 
FR  Doc.  03-27501  Filed  10-31-03;  8:45  am] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(dj  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6},  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Enviroiunental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference 
Applications  (Rl3s). 

Date:  November  20,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace.- NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive.  Research  Triangle  Park,  NC 
27709,  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park.  NC  27709,  919-541- 
0752. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  Uie  review  ana 
funding  cvcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  BiomeU^-  and  Risk 
Estimation — Health  Risks  fi-om 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93,143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93,894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93,113,  Biological  Response  to 
En\aronmental  Health,  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  October  27,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-27581  Filed  10-31-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases.  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Career  Enhancement 
Award  for  Stem  Cell  Research. 

Dote;  November  18.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  rfeview  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  John  F.  Connaughton,  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DE.^.  NIDDK.  National  Institutes  of 
Health.  Room  757,  6707  Democracv 
Boulevard,  Bethesda,  MD  20892,  (301)  594- 
7797,  connaughtonj@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Clinical  Studies  of 
Kidney  Diseases. 
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Date:  December  9,  2003, 

Time:  8  a,m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Courtyard  by  Majriott. 
2899  [efferson  Davis  Highway,  Arlington,  VA 
22202- 

Contart  Person  Lakshmanan  Sankaran, 
PhD.  Scientific  Review  .Administrator, 
Review  Branch,  DEA.  MDDK,  National 
Institutes  of  Health.  Room  754,  B707 
Democracy  Boulevard,  Bethesda,  MD  20892, 
(301)  594-7799,  Is38z<@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93.849,  kidney  Diseases,  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  28.  2003. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  03-27583  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
mvasion  of  personal  privacy. 

Xame  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Primates  and 
the  Immune  System. 

Date:  November  24-25,  2003. 

Time:  6:30  p.m,  to  5  p.m. 

Agendas:  To  review  and  evaluate  grant 
applications. 

Place  The  Embassy  Suites  Hotel,  Portland- 
Washington  Square,  9000  S\V.,  Washington 
Square  Road,  Tigard,  OR  97223. 

Contact  Person.  William  Cruce,  PhD, 
Scientific  Review  .-Kdministrator,  National 
Institute  on  Aging.  .National  Institutes  of 
Health,  Scientific  Review  Office,  7201 
Wisconsin  .Avenue,  Gatewav  Bldg.  2C212, 
Bethesda,  MD  208i4-9692,  301-402-7704, 
crucew^Qnia.nih  gov. 

Dated:  October  28,  2003. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

LaVeme  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-27584  Filed  10-31-03;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License;  Synthetic,  Anti-Complement 
Protein  and  the  Gene  Encoding  Same 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS, 

ACnON:  Notice. 

summary:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes.of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  world-wide 
exclusive  license  to  practice  the 
invention  embodied  in:  United  States 
Patent  Numbers  5.157,110  and 
5,187,268,  entitled  "Synthetic  Anti- 
Complement  Protein  and  Gene 
Encoding  Same",  issued  October  20, 
1992  and  February  26,  1993, 
-respectively,  to  K-Biotech,  PTY,  having 
a  place  of  business  in  Cape  Town,  South 
Africa.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

DATES:  Oaly  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
January  2,  2004  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Susan  Ano,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804:  e-mail: 
anos@od.nih.gov;  Telephone:  (301)  435- 
5515;  Facsimile:  (301)  402-0220. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404,7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7, 


The  technology  described  in  USPN 
5,157,110  relates  to  the  discovery  of  a 
protein,  vaccinia  complement  protein 
(VCP),  that  inhibits  the  complement 
cascade.  VCP  is  the  smallest 
complement  controlling  protein,  is 
soluble  (complement  inhibitors 
produced  by  humans  are  typically 
membrane-bound),  does  not  have 
glycosylation  sites,  and  acts  via  a 
different  component  of  the  complement 
compared  to  most  other  (inhibiting  at  C3 
level  rather  than  C5).  The  technology 
described  in  USPN  5.187,268  describes 
the  cloned  gene  encoding  this  protein. 
Complement  inhibitors  may  be  used  for 
combating  inflammatory  responses. 

The  field  of  use  may  be  limited  to 
development  of  anti-inflammatory 
therapeutics  based  on  VCP. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  October  24,  2003. 
Steven  M,  Ferguson. 

Director,  Division  uf  Technology:  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  03-27503  Filed  10-31-03;  8:45  am] 
BILLING  COOE  414(M)1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

Designation  of  Manager,  National 
Communications  System 

agency:  Office  of  the  Secretary, 
Department  of  Homeland  Security. 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
1(e)(1)  of  Executive  Order  12472  of 
April  3,  1984,  as  amended  by  section  46 
of  Executive  Order  13286  ofFebruary 
28,  2003,  the  Secretary  of  Homeland' 
Security  announces  the  designation  of 
the  Assistant  Secretary  of  Homeland 
Security  for  Infrastructure  Protection, 
Information  Analysis  and  Infrastructure 
Protection  Directorate  as  the  Manager, 
National  Communications  System 
(NCS). 

DATES:  The  designation  of  the  Manager, 
National  Communications  System  is 
effective  November  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  this 
notice,  call  Ms.  Marilyn  Witcher,  Chief, 
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Industn',  Government,  and  External 
Affairs.  National  Communicdtions 
System,  telephone  703-607-6214 
SUPPLEMENTARY  INFORMATION:  The  NCS 
con.sists  (if  the  telecommunications 
assets  of  the  entities  represented  on  the 
NCS  Committee  of  Principals  and  an 
administrative  structure  consisting  of 
the  Executive  Agent,  the  NCS 
Committee  of  Principals,  and  the 
Manager.  The  mission  of  the  NCS  is  to 
assist  the  President,  the  National 
Security  Council,  the  Homeland 
Security  Council,  the  Director  of  the 
Office  of  Science  and  Technology 
Policy,  and  the  Director  of  the  Office  of 
Management  and  Budget  in; 

(1)  The  exercise  of  designated 
telecommunications  functions  and 
responsibilities;  and 

(2)  The  coordination  of  the  planning 
for  and  provision  of  national  security 
and  emergency  preparedness 
communications  for  the  Federal 
government  under  all  circumstances, 
including  crisis  or  emergency,  attack, 
recovery  and  reconstitution. 

As  stated  in  Section  1(g)  of  Executive 
Order  12472  of  April  3,  1984.  the 
Manager.  NCS.  shall  develop  for 
consideration  by  the  NCS  Committee  of 
Principals  and  the  Executive  Agent: 

(1)  A  recommended  evolutionary 
telecommunications  architecture 
designed  to  meet  current  and  future 
Federal  government  national  security 
and  emergency  preparedness 
telecommunications  requirements; 

(2)  Plans  and  procedures  for  the 
management,  allocation  and  use, 
including  the  establishment  of  priorities 
or  preferences,  of  Federally  owned  or 
leased  telecommunications  assets  under 
all  conditions  of  crisis  or  emergency^ 

(3)  Plans,  procedures  and  standards 
for  minimizing  or  removing  technical 
impediments  to  the  interoperability  of 
government-owned  and/or 
commercially-provided 
telecommunications  svstems; 

(4)  Test  and  exercise  programs  and 
procedures  for  the  evaluation  of  the 
capability  of  the  Nation's 
telecommunications  resources  to  meet 
national  security  or  emergency 
preparedness  telecommunications 
requirements;  and 

(5)  Alternative  mechanisms  for 
funding,  through  the  budget  review 
process,  national  security  or  emergency 
preparedness  telecommunications 
initiatives  which  benefit  multiple 
Federal  departments,  agencies,  or 
entities.  Those  mechanisms 
recommended  by  the  NCS  Committee  of 
Principals  and  the  Executive  Agent  shall 
be  submitted  to  the  Director  of  the 
Office  of  Management  and  Budget. 
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The  Manager  shall  also: 

(1)  Implement  and  administer  any 
approved  plans  or  programs  as  assigned, 
including  any  system  of  priorities  and 
preferences  for  the  provision  of 
communications  service,  in  consultation 
with  the  NCS  Committee  of  Principals 
and  the  Federal  Communications 
Commission,  to  the  extent  practicable  or 
otherwise  required  by  law  or  regulation 

(2)  Chair  the  NCS  Committee  of 
Principals  and  provide  staff  support  and 
technical  assistance  thereto; 

(3)  Serve  as  a  focal  point  for  joint 
industry-government  planning, 
including  the  dissemination  of  technical 
information,  concerning  the  national 
security  or  emergency  preparedness 
telecommunications  requirements  of  the 
Federal  government; 

(4)  Conduct  technical  studies  or 
analyses,  and  examine  research  and 
development  programs,  for  the  purpose 
of  identifying,  for  consideration  by  the 
NCS  Committee  of  Principals  and  the 
Executive  Agent,  improved  approaches 
which  may  assist  Federal  entities  in 
fulfilling  national  security  or  emergency 
preparedness  telecommunications 
objectives; 

(5)  Pursuant  to  the  Federal 
Standardization  Program  of  the  General 
Services  Administration,  and  in 
consultation  with  other  appropriate 
entities  of  the  Federal  government 
including  the  NCS  Committee  of 
Principals,  manage  the  Federal 
Telecommunications  Standards 
Program,  ensuring  wherever  feasible 
that  existing  or  evolving  industry, 
national,  and  international  standards  are 
used  as  the  basis  for  Federal 
telecommunications  standards;  and 

(6)  Provide  such  reports  and  perform 
such  other  duties  as  are  from  time  to 
time  assigned  by  the  President  or  his 
authorized  designee,  the  Executive 
Agent,  or  the  NCS  Committee  of 
Principals.  Any  such  assignments  of 
responsibility  to,  or  reports  made  by,  the 
Manager  shall  be  transmitted  through 
the  Executive  Agent. 

In  accordance  with'  section  1(e)(1)  of 
Executive  Order  12472  of  April  3.  1934. 
as  amended  by  section  46  of  Executive 
Order  13286  of  Februar>'  28.  2003,  and 
as  the  designated  Executive  Agent  for 
the  National  Communications  System, 
Department  of  Homeland  Security.  1 
designate  the  position  of  Assistant 
Secretary'  of  Homeland  Security  for 
Infrastructure  Protection  in  the 
Information  Analysis  and  Infrastructure 
Protection  Directorate,  as  the  Manager  of 
the  National  Communications  System. 


Dated  October  24,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
IFR  Doc.  03-27550  Filed  10-31-03;  8:45  ami 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  iO-day  notice  of  information 
collection  under  review:  Application  for 
Advance  Permission  to  Return  to 
Unrelinquished  Domicile,  form  1-191. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  June  4.  2003  at  68  FR  33511. 
allowing  for  a  60-day  public  comment 
period.  No  comments  were  received  by 
the  BCIS  on  this  proposed  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubhc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  3, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatorv 
Affairs,  Attention:  Department  of 
Homeland  Security  Desk  Officer,  Room 
10235.  Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology', 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
E.xtension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
.Application  for  Advance  Permission  to 
Return  to  Unrelinquished  Domicile. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Homeland  Securitv 
sponsoring  the  collection:  Form  1-191, 
Bureau  of  Citizenship  and  Immigration 
Services.  Department  of  Homeland 
Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  by  the  Bureau 
of  Citizenship  and  Immigration  Services 
to  determine  whether  the  applicant  is 
eligible  for  discretionary-  relief  under 
section  212(c)  of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  fin  hours]  associated  with  the 
collection:  75  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  U.S.  Department  of 
Homeland  Security.  Room  4304.  425  I 
Street.  NW,.  Washington.  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Yvonne  Pollard.  Clearance 
Officer.  U.S.  Department  of  Homeland 
Security,  Regional  Office  Building  3,  7th 
and  D  Streets.  S\V,.  Suite  4636-26. 
Washington,  DC  20202. 


Dated:  October  28.  2003. 
Richard  A.  Sloan, 
Department  Clearance  Officer,  U.S. 
Department  of  Homeland  Security.  Bureau 
of  Citizenship  and  Immigration  Services. 
[FR  Doc.  03-275B5  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4410-10-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION;  30-day  notice  of  information 
collection  under  review:  Affidavit  of 
Support:  Form  1-134. 

The  Dejbartment  of  Homeland 
Security  (jDHS)  and  the  Bureau  of 
Citizenship  and  Immigration  Services 
(BCIS),  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  fune  4,  2003  at 
68  FR  33511,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  BCIS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  3. 
2003.  This  process  is  conducted  in 
accordanoe  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  foformation  and  Regulatory 
Affairs,  Attention:  Department  of 
Homelcind  Security  Desk  Officer,  725- 
17th  Street,  NW.,  Room  10235, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concemii^  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriated  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Support. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Securitv- 
sponsoring  the  collection:  Form  1-134, 
Bureau  of  Citizenship  and  immigration 
Services,  Department  of  Homeland 
Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
by  this  form  is  used  to  determine 
whether  the  applicant  for  the  benefit 
will  become  a  public  charge  is  admitted 
to  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  44.000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  fin  hours!  associated  with  the 
collection:  22,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division.  U.S.  Department  of 
Homeland  Security,  Room  4.'i04,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  esiimated  public  burden 
and  associated  response  time  mav  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
•contact:  Ms.  Yvonne  Pollard.  Clearance 
Officer,  U.S.  Department  of  Homeland 
Security,  Regional  Office  Building  3,  7th 
and  D  Street,  SW,,  Suite  4636-26. 
Washington,  DC  20202. 
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Dated;  October  28.  2003. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  U.S. 
Department  of  Homeland  Security.  Bureau 
of  Citizenship  and  Immigration  Services. 
[FR  Doc   03-27B66  Filed  10-31-03;  8;45  am] 
BILLING  CODE  441&-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  ,30-drty  notice  of  information 
collection  under  review:  Application  for 
Waiver  of  Ground  of  Excludability; 
Form  1-601. 

The  Department  of  Homeland 
Securitv  (DHS).  Bureau  of  Citizenship 
and  Immigration  Services  (BCISj.  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  July  3.  2003  at  68  FR  39957. 
allowing  for  a  60-day  public  comment 
period.  No  comments  were  received  by 
the  BCIS  on  this  proposed  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  3. 
2003  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  DHS  Desk  Officer. 
Room  10235.  Washington,  DC  205^0. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  w-ill  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form /Col  lection: 
Application  for  Waiver  of  Ground  of 
Excludability, 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-601,  Bureau  of 
Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  whether  the  applicant  is 
eligible  for  a  waiver  of  excludability 
under  section  212  of  the  Immigration 
and  Nationality  act. 

(5]  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Department  of 
Homeland  Security,  Room  4304  425  1 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Ms.  Yvonne  Pollard.  Clearance 
Officer,  U.S.  Department  of  Homeland 
Security,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Suite  4636-26, 
Washington,  DC  20202, 


Dated    October  28,  2003. 
Richard  A.  Sloan. 
Department  Clearance  Officer.  U.S. 
Department  of  Homeland  Securit\'.  Bureau 
of  Citizenship  and  Immigration  Services. 
[FR  Doc.  03-27567  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4800-FA-9D] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2003  Alaska  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 

ACTION:  -Announcement  of  funding 

awards 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2003  Alaska  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  Program.  The  purpose  of 
this  document  is  to  announce  the 
names,  addresses  and  the  amount 
awarded  to  the  winners  to  be  used  to 
assist  Alaska  Native/Native  Hawaiian 
institutions  of  higher  education  to 
expand  their  role  and  effectiveness  in 
addressing  communities  in  their 
localities,  consistent  with  the  purpose  of 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974.  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Brunson.  Ullit.c  i.!  Lniveisitv 
Partnerships.  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
8106,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3061,  ext.  3852.  To  provide  service 
for  persons  who  are  hearing  or  speech 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Ser\'ice  on  800-877- 
8339  or  202-708-1455.  (Telephone 
number,  other  than  "SOO"  TTY  numbers 
are  not  toll  free), 

SUPPLEMENTARY  INFORMATION:  The 
Alaska  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
Program  was  approved  by  Congress 
under  section  107  of  the  Community 
Development  Block  Grant 
appropriations  for  the  Fiscal  Year  2003. 
and  is  administered  by  the  Office  of 
University  Partnerships  under  the  Office 
of  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
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Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  AN/NHIAC  program  provides 
funds  for  a  wide  range  of  CDBG-eligible 
activities  including  housing 
rehabilitation  and  financing,  property 
demolition  or  acquisition,  public 
facilities,  economic  development, 
business  entreprenourship,  and  fair 
housing  programs.  Of  the  S6,981  million 
available,  S3. 4  million  was  allotted  to 
fund  .A.laskan  Hawaiian  institutions  and 
$3.4  million  to  fund  Native  Hawaiian 
institutions.  Each  eligible  campus  was 
permitted  to  apply  individually,  for 
5800,000  the  maximum  amount  that  can 
be  awarded  for  a  period  of  36  months. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.515. 

On  April  25.  2003  [68  FR  21121), 
Hl'D  published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availabilitv  of  S6.981  million  in  Fiscal 
Year  2003"for  the  AN/NHL\C  Program. 
The  Department  reviewed,  evaluated, 
and  scored  the  applications  received 
based  nn  the  criteria  in  the  NOFA.  As 
a  result,  HUD  has  funded  the 
applications  below,  in  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat,  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  set 
forth  below. 

List  of  Awardees  for  Grant  .^s-sistance 
Under  the  FY  2003  Alaska  Native/ 
Native  Hawaiian  Institituions  Assisting 
Commuinities  Program  Funding 
Competition,  by  Institution,  .\ddress 
and  Grant  Amount 

Pacifir/Hawoii 

1 .  Chaminade  University  of  Honolulu, 
Dr.  Henery  H.  Gomes,  Chaminade 
University  of  Honolulu,  Office  of  the 
Provost,  3140  VVaialae  Avenue. 
Honolulu,  HI  96816,  Grant:  $799,297. 

North  west/Alaska 

2.  University  of  Alaska  FairbanJcs,  Dr. 
Margaret  Woods,  Northwest  Campus, 
Universitv  of  .\laska  Fairbanks,  Pouch 
400,  Nome,  AK,  99762.  Grant:  5799,820. 

3.  University  of  Alaska  Fairbanks.  Dr. 
Deborah  McLean-Nelson,  Bristol  Bay, 
University  of  Alaska  Fairbanks,  P.  CJ, 
Box  1070,  Dillingham,  AK,  99576, 
Grant:  5800,000. 

4.  University  of  Alaska  Fairbanks.  Bob 
Medinger,  Kuskookwim  Campus, 


University  of  Alaska  Fairbanks.  P.O. 
Box  368,  Bethel,  AK.  99559,  Grant: 
$798,598. 

5,  Ilisagvik  College.  Karen  E.  Stretch, 
Ilisagvik  College,  P,0.  Box  749.  Barrow. 
AK.  99723.  Grant:  $799,724. 

Dated:  October  17,  2003. 
Darlene  F.  WiUiams, 

General  D^uty  Assistant  Secretary  for  Policy 
Development  and  Research. 

[FR  Doc.  03-27530  Filed  10-31-03;  8:45  am] 
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1 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2003  Hispanic-Serving 
Institutions  Assisting  Communities 
Program  (HSLAC).  The  purpose  of  this 
document  is  to  announce  the  names, 
addresses  and  the  amount  awarded  to 
the  winners  to  be  used  to  help  Hispanic- 
Serving  Institutions  of  Higher  Education 
to  expand  their  role  and  effectiveness  in 
addressing  community  development 
needs  in  their  localities,  consistent  with 
the  purposes  of  HUD's  Community 
Development  Block  Grant  program 
(CDBG). 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Brunson,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
8106,  451  Seventh  Street,  SW,, 
Washington,  DC  20410,  telephone  (202) 
708-3061.  ext.  3852.  To  provide  service 
for  persons  who  are  hearing  or  speech 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  800-877- 
8339  or  202-708-1455,  (Telephone 
number,  other  than  '800"  TTY  numbers 
are  not  toll  free). 

SUPPLEMENTARY  INFORMATION:  The 
Hispanic-Serving  Institutions  Assisting 
Communities  Program  was  approved  by 
Congress  under  section  107  of  the 
Community  Development  Block  Grant 
appropriations  for  the  Fiscal  Year  2003. 
and  is  administered  by  the  Office  of 


University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research,  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities 

The  HSIAC  program  provides  funds 
for  a  wide  range  of  CDBG-eligible 
activities  including  housing 
rehabilitation  and  financing,  property 
demolition  or  acquisition,  public 
facilities,  economic  development, 
business  entrepreneurship.  and  fair 
housing  programs. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14,514, 

On  April  25,  2003,  (68  FR  21116). 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $7,04  million  in  Fiscal 
Year  2003'for  the  HSIAC:  Program.  The 
Department  reviewed,  evaluated,  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFA.  As  a  result, 
HUD  has  funded  the  applications  below, 
in  accordance  with  section  102(a)(4)(C) 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987,  42  U,S,C,  3545),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  set  forth  below. 

List  of  Awardees  for  Grant  Assistance 
I  nder  the  FY  2003  Hispanic-Serving 
Institutions  Assisting  Communities 
Program  Funding  Competition,  by 
Institution,  Address  and  Grant  Amount 

New  York/New  Jersey 

1.  Leiunan  College,  Ms,  Eleanor 
Lundeen,  Lehman  College.  250  Bedford 
Park  Blvd..  Bronx,  NY  10468.  Grant: 
5600,000, 

Southeast/Caribbean 

2.  Universidad  Metropolitana,  Dr. 
Zaida  Vega  Lugo.  Universidad 
Metropolitana.  P.O.  Box  21150,  San 
Juan,  PR  00928.  Grant:  $554,884, 

Southwest 

3.  San  Antonio  College.  Mary  Helen 
Vera,  Ph.D.,  Women's  Center.  1300  San 
Pedro  Avenue,  San  Antonio.  TX  78212. 
Grant:  $594,763. 

4.  The  Liniversity  of  Texas  Pan 
American,  Mr.  Pedro  Salazar,  The 
University  of  Texas  Pan  American,  1201 
W  Universitv  Drive,  Edinburg,  TX 
78539.  Grant:  5600,000. 

5.  St.  Phillips  College.  Federico 
Zaragoza,  Ph.D.,  St,  Phillips  College, 
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1801  Martin  Luther  King.  .San  Antonio. 
TX  78203.  Grant:  S600.000. 

6,  San  Jacinto  College,  Mr,  lamet. 
Matlock  III.  San  Jacinto  College.  4624 
Fairmount  Parkway.  Pasadena.  TX 
77504,  Grant:  S597,986. 

7,  Midland  College.  Mr.  Alfredo 
Chaparro,  Midland  College.  3600  North 
Garfield,  Midland.  TX  79705,  Grant: 
5600,000, 

Pacific/Hawaii 

8,  Long  Beach  Community  College 
District.  Ms,  Yvonne  Gonzalez  Duncan, 
Long  Beach  Community  College.  4901  E. 
Carson  Street,  Long  Beach,  CA  90808. 
Grant:  $600,000, 

9,  San  Diego  State  University.  Ms, 
Suzanna  Fuentes-Ferreiro.  San  Diego 
State  University,  720  Heber  Avenue. 
Calexico,  CA  92231.  Grant:  .S600.000, 

10,  Bakersfield  College.  Mr,  Ken 
Meier,  Bakersfield  College,  1801 
Panorama  Drive.  Bakersfield,  CA  93305. 
Grant:  $499,975, 

11    California  State  Universitv- 
Bakersfield.  Dr,  Janice  Chavez. 
California  State  Universitv-Bakersfield, 
9001  Stockdale  Highway,  Bakersfield, 
CA  93311,  Grant:  5600,000, 

Northwest/Alaska 

12.  Heritage  College,  Ms.  Mary  Alice 
Muellerleile.  Heritage  College,  3240  Fort 
Road.  Toppenish.  WA  98948.  Grant: 
$598,380. 

Dated:  October  17,  2003. 
Darlene  F.  Williams, 

General  Deputy  Assistant  Secretary  for  Policy 

Development  and  Research. 

(FR  Doc,  03-27529  Filed  10-31-03:  8:45  am] 
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SUMMARY;  In  accordance  with  section 

102(a]{4)(C]  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2003  Historically  Black 
Colleges  and  Universities  Program  The 
purpose  of  this  document  is  to 
announce  the  names,  addresses  and  the 
amount  awarded  to  the  winners  to  be 
used  to  help  Historically  Black  Colleges 


and  Universities  (HBCL's)  expand  their 
role  and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  consistent  with  the  purposes 
of  HUD's  Community  Development 
Block  Grant  program  (CDBC 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Brunson,  Office  of  L^niversitv 
Partnerships,  US,  Department  of 
Housing  and  Urban  Development,  Room 
8106,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  telephone  (202) 
708-3061,  ext.  3852.  To  provide  service 
for  persons  who  are  hearing  or  speech 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  800-877- 
8339  or  202-708^1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  free) 

SUPPLEMENTARY  INFORMATION:  The 
Historically  Black  Colleges  and 
Universities  Program  was  enacted  under 
section  107  of  the  CDBG  appropriation 
for  Fiscal  Year  2003.  as  part  of  the 
"Veterans  Administration.  HUD  and 
Independent  Agencies  Appropriations 
Act  of  2003"  and  is  administered  by  the 
Office  of  University  Partnerships  under 
the  Assistant  Secretary'  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  HBCU  Program  provides  funds 
for  a  wide  range  of  CDBG-eligible 
activities  including  housing 
rehabilitation  and  financing,  property 
demolition  or  acquisition,  public 
facilities,  economic  development, 
business  entrepreneurship.  and  fair 
housing  programs. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.237. 

On  April  25.  2003,  (68  FR  21111). 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $9,935  million  ($2million 
of  these  funds  are  earmarked  to  provide 
technical  assistances)  in  Fiscal  Year 
2003  for  the  HBCU  Program.  Of  this 
amount.  Si, 4  million  was  available  to 
HBCU  applicants  that  had  not  been 
funded  in  the  past  (the  maximum 
amount  an  applicant  can  be  awarded  is 
5340.000)  and  $6,6  million  was 
available  to  fund  HBCU  applicants  that 
had  been  previously  funded  (applicant 
could  request  $340'000  to  S550.000). 
The  Department  reviewed,  evaluated, 
and  scored  the  applications  received 


based  on  the  criteria  in  the  NOFA.  As 
a  result.  HLTD  has  funded  the 
applications  below,  in  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat,  1987,  42 
U,S.C,  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  set 
forth  below. 

List  of  Awardees  for  Grant  .\ssistant  e 
Under  the  FY  2003  Hi,storicallv  Blai  k 
Program  Funding  Competition,  bv 
Institution.  Address,  and  Grant  .■Xniounl 

Mid-Atlantic 

1.  Howard  University,  Dr,  Arthur  S. 
Paul.  Howard  University.  600  West 
Street.  NW..  Washington,  DC  20001. 
Grant:  $550,000. 

Southeast/Caribbean 

2.  LeMoyne-Owen  College.  Mr,  Jeffrey 
Higgs,  LeMoyne-Owen  College,  802 
Walker  Avenue,  Suite  5.  Memphis,  TN 
38126.  Grant;  5550.00, 

3.  Florida  Agricultural  and 
Mechanical  University,  Dr.  Patricia  W. 
McGill,  Florida  Agricultural  and 
Mechanical  University,  400  Foote 
Hilyer.  Administration  Center. 
Tallahassee,  FL  32307,  Grant:  $550,000. 

4.  Johnson  C.  Smith  University,  Mr. 
Steven  K.  Washington,  Johnson  C, 
Smith  University,  100  Beatties  Ford 
Road,  Charlotte,' NC  28216.  Grant: 
$531,651. 

5.  Winston-Salem  State  University, 
Ms.  Valerie  Howard,  Winston-Salem 
State  University,  601  North  Martin 
Luther  King  Jr.  Drive.  Winston-Salem, 
NC  27110.  Grant:  $550,000. 

6.  Barber-Scotia  College,  Ms.  Joann 
Graham.  Barber-Scotia  College.  145 
Cabarrus  Avenue,  West.  Concord,  NC 
28025.  Grant:  S  550,000, 

7.  Lawson  State  Community  College, 
Dr.  Eva  Carter.  Lawson  State 
Community  College,  3060  Wilson  Road, 
SW,  Birmingham,  AL  35221.  Grant: 
5550.000, 

8.  Claflin  University.  Mr.  Leon 
Brunson,  Claflin  University,  400 
Magnolia  Street.  Orangeburg,  SC  29115, 
Grant:  $550,000. 

9.  Voorbees  College,  Mr,  William  B, 
Owens.  Voorhees  College.  P.O.  Box  678. 
Denmark,  SC  29042.  Grant:  $500,321, 

10.  Tuskegee  University,  Ms,  Leslie  V. 
Porter,  Tuskegee  University.  Kresge 
Center,  Tuskegee,  AL  36088.  Grant: 
5550.000, 

11.  University  of  the  Virgin  Islands. 
Ms.  Ilene  Gamer,  University  of  the 
Virgin  Islands,  #2  Brewers  Bay.  St, 
Thomas,  VI  00803.  Grant:  $541,000. 

12.  Lane  College,  Dr.  Wesley 
Comelious  McClure.  Lane  College,  545 
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Lane  Avenue.  lackson,  TN  38301.  Grant: 
S340.000 

Southwest  " 

13  Southern  University  at  New- 
Orleans.  Dr.  Leetta  Allen-Hayes. 
Southern  University  at  New  Orleans, 
6400  Press  Drive.  New  Orleans,  LA 
70126.  Grant:  5550,000. 

14.  Texas  Southern  University,  Ms. 
Ella  M.  Nunn,  Texas  Southern 
University.  3100  Cleburne  Avenue, 
Hiiustnn.TX  77004.  Grant:  5550,000. 

Dated;  October  17,  2003. 
Darlene  F.  WiUiams, 

Cyeneral  Deputy  Assistant  Secretary  for  Policy 

Development  and  Research. 

[FR  Doc.  03-27528  Filed  10-31-03;  8:45  am] 
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SUMMARY:  In  accordance  with  section 

102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  200,3  Tribal  Colleges  and 
Universities  Program.  The  purpose  of 
this  document  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards  which  are  to 
be  used  to  enable  tribal  colleges  and 
universities  to  build,  expand,  renovate, 
and  equip  their  own  facilities, 
especiallv  those  that  are  available  to  and 
used  bv  the  larger  community. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Brunson.  Office  nf  University 
Partnerships.  Department  of  Housing 
and  Urban  Development.  Room  8106, 
451  Seventh  Street,  S\V..  Washington, 
DC  20410.  telephone  (202)  708-3061. 
ext.  3852.  To  provide  service  for  persons 
w  ho  are  hearing  or  speech  impaired, 
this  number  mav  be  reached  via  TTY  by 
Dialing  the  Federal  Information  Relay 
Service  on  800-877-8339  or  202-708- 
1455  (Telephone  number,  other  than 
"800"  TTY  numbers  are  not  toll  free). 
SUPPLEMENTARY  INFORMATION:  The  Tribal 
Colleges  and  Universities  Program  was 
enacted  under  section  107  of  the  CDBG 
appropriation  for  Fiscal  Year  2003,  as 
part  of  the  "Veterans  Administration, 


HUD  and  Independent  Agencies 
Appropriations  Act  of  2003"  and  is 
administered  by  the  Office  of  University 
Partnerships  under  the  Office  of  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Tribal  Colleges  and  Universities 
Program  assist  tribal  colleges  and 
universities  to  build,  expand,  renovate, 
and  equip  their  own  facilities.  On  April 
25,  2003  (68  FR  21126),  HUD  pubUshed 
a  Notice  of  Funding  Availability 
(NOFA)  announcing  the  availability  of 
53.1  million  in  Fiscal  Year  2003  funds 
for  the  Tribal  Colleges  and  Universities 
Program.  The  Department  reviewed, 
evaluated  and  scored  the  applications 
received  based  on  the  criteria  in  the 
NOFA.  .^s  a  result.  HUD  funded  eight 
applications. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.519. 

In  accordance  with  section  102(a) 
(4)(C)  of  the  Department  of  Housing  and 
Urban  Davelopment  Reform  Act  of  1989 
(103  Stat.  1987,  42  U.S.C.  3545),  the 
Department  is  publishing  details 
concemiag  the  recipients  of  funding 
awards,  ais  follows. 

List  of  .Awardees  for  Grant  Assistance 
Under  the  FY  2003  Tribal  Colleges  and 
Universities  Program  Funding 
Competition,  by  Institution,  Address, 
and  Grant  Amount 

Rocky  Mountains 

1.  Salish  Kootenai  College,  Dr.  Joseph 
McDonald,  Salish  Kootenai  College, 
P.O.  Box  117,  Pablo,  MT  59855.  Grant: 
5384,552. 

2.  United  Tribes  Technical  College, 
Russell  Swagger,  United  Tribes 
Technical  College,  3315  University 
Drive,  Bismarck,  ND,  58504.  Grant: 
5400,000. 

3.  Sinte  Gleska  University,  Dr.  Georgia 
Hackett,  Sinte  Gleska  University, 
Rosebud  Sioux  Reservation,  150  East 
2nd  Street,  Mission,  SD,  57555.  Grant: 
5400,000. 

4.  Chief  Dull  Knife  College,  Bill 
Wertman,  Chief  Dull  Knife  College,  P.O. 
Box  98,  Lame  Deer,  MT,  59043.  Grant: 
5400,000. 

5.  Turtle  Mountain  Community 
College,  Dr.  Gerald  E.  Monette,  Turtle 
Mountain  Community  College,  P,0.  Box 
340,  Belcourt,  ND  58136.  Grant: 
5400,000 


6.  Blackfeet  Community  College.  Dr. 
Terrance  E.  Whitright,  Blackfeet 
Community  College,  P.O.  Box  819, 
Browing,  MT.  59417.  Grant:  5390,500. 

7.  Oglala  Lakota  College,  Dr.  Thomas 
Shorthull.  Oglala  Lakota  College.  490 
Piya  Wiconi  Road.  Kvle.  SD,  57752. 
Grant:  5400,000. 

Midwest 

8.  Leech  Lake  Tribal  College,  Lenee 
Ross,  Leech  Lake  Tribal  College,  113 
Balsam  Avenue,  NVV,  P.O.  Box  180,  Cass 
Lake,  MT,  56633.  Grant:  5400.000. 

Dated:  October  17.  200.3. 
Darlene  F.  Williams, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
[FR  Doc.  03-27531  Filed  10-31-03;  8:45  ami 

BILLING  CODE  4210-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  scientific  research  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended. 
DATES:  To  ensure  consideration,  written 
comments  must  be  received  on  or  before 
December  3.  2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Chief.  Endangered 
Species  Division.  Ecological  Services. 
P.O.  Box  1306.  Albuquerque.  New 
Mexico  87103.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  Documents  will  be  available  for 
public  inspection,  by  appointment  only, 
during  normal  business  hours  at  the 
U.S.  Fish  and  Wildlife  Service.  500  Gold 
Avenue  SW.,  Room  4102,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
mav  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Endangered  Species  Division. 
(505)  248-6920 

SUPPLEMENTARY  INFORMATION: 
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Permit  No.  TE-834782 

Applicant:  WestLand  Resources,  Inc., 
Tucson,  Arizona 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  Yuma  clapper  rail 
{Rallus  longirostris  vumanensis)  within 
Arizona. 

Permit  No.  TE-077699 

Applicant:  Charles  H.  Lewis,  Phoenix, 
Arizona 

Applicant  requests  a  new  permit  for 
research  and  recoverv  purposes  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum] 
within  .\rizona. 

Permit  No.  TE-076050 

Applicant:  McAiester  Armv 
Ammunition  Plant.  McAiester, 
Oklahoma 

Applicant  requests  a  new  permit  for 
research  and  recoverv  purposes  to 
conduct  presence/absence  surveys  for 
the  American  burving  beetle 
{Nicrophorus  amehcanus)  within 
Oklahoma. 

Permit  No.  TE-078070 

Applicant:  Universitv  of  .\rizona. 
Environmental  Research  Laboratory, 
Tucson,  .\rizona 

Applicant  requests  a  new  permit  for 
research  and  recovery  purposes  to 
receive  bonNlail  chub  [Gila  elegans]  and 
Apache  trout  {Oncorhynchus  apache), 
in  order  to  assess  the  effects  of  water 
quality  on  the  endocrine  system 
function  of  these  species. 

Permit  No.  TE-078189 

Applicant:  Adkins  Consulting. 
Farmington.  New  Mexico 

.Applicant  requests  a  new  permit  for 

research  and  recoverv  purposes  to 
conduct  presence/absence  sur\'eys  for 
the  following  species  withjn  New 
Mexico:  black-footed  ferret  (Mustela 
nigripes).  southwestern  willow 
flycatcher  {Ennpidcnax  traillii  extimus), 
Knowlton  cactus  [Pediocactus 
knowltonii).  and  Mancos  milk-vetch 
[Astragalus  bumillimus). 

Permit  No.  TE-078127 

Applicant:  The  Dallas  World  Aquarium 
Corporation.  Dallas.  Texas 

Applicant  requests  a  new  permit  for 
research  and  recovery  purposes  to  allow 
education  display  of  the  hawksbill  sea 
turtle  [Eretmochelvs  imbricata)  and 
Kemp's  ridley  sea  turtle  [Lepidochelys 
kempii). 


Permit  No.  TE-078304 

Applicant:  Terri  L.  Symonds.  Dallas, 

Texas 

Applicant  requests  a  new  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  surveys  for 
the  following  species  where  they  occur 
within  Arizona,  California,  New 
Mexico,  and  Texas:  black-capped  vireo 
[Vireo  atricapilla).  cactus  ferruginous 
pygmy  owl  [Glaucidium  brasilianum 
cactorum),  golden-cheeked  warbler 
(Dendroica  chrysoparia),  least  Bell's 
vireo  [Vireo  bellii  pusillus). 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus),  and  Yuma 
clapper  rail  [Rallus  longirostris 
vumanensis). 

Permit  No  TE-078347 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Ajo,  Arizona 

Applicant  requests  a  permit  for 
individuals  to  possess,  capture, 
administer  health  care,  introduce, 
manage,  monitor,  maintain,  and  breed 
Sonoran  pronghom  [Antilocapra 
americana  sonoriensis)  within  the  Semi- 
Captive  Breeding  Facility  located  on  the 
Cabeza  Prieta  National  Wildlife  Refuge. 

Authority:  16  U.S.C.  1531,  et  seq. 

Dated:  October  14.  2003. 
Bryan  .\rroyo, 

Assistant  Regional  Director.  Ecological 
Services,  Region  2.  Albuquerque,  New 
Mexico. 

IFR  Doc.  03-27546  Filed  10-31-03:  8:45  am] 

BILLING  CODE  431(K55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Southern  Idaho  Ground  Squirrel 
Programmatic  Candidate  Conservation 
Agreement  With  Assurances 

AGENCY:  Fish  and  Wildhfe  Serx^ice, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act.  this  notice 
advises  the  public  that  the  U.S.  Fish  and 
Wildlife  Service  (Service),  in 
cooperation  with  the  Idaho  Department 
of  Fish  and  Game  (IDFG)  and  the  Idaho 
Governor's  Office  of  Species 
Conservation,  intends  to  gather 
information  necessary'  to  prepare  an 
environmental  document 
(environmental  assessment  and/or 
environmental  impact  statement) 
regarding  a  proposed  Southern  Idaho 
Ground  Squirrel  Programmatic 
Candidate  Conservation  Agreement  with 
Assurances  (CCAA)  and  enhancement  of 


survival  permit  under  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (ESA).  The 
IDFG  is  the  proposed  permit  applicant. 
The  Service  is  furnishing  this  notice 
in  order  to:  (1)  Advise  other  Federal  and 
State  agencies,  affected  tribes,  and  the 
public  of  our  intentions;  (2)  announce 
the  initiation  of  a  21-day  public  scoping 
period;  and  (3)  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
addressed  in  the  environmental 
document. 

DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  November  24,  2003. 
ADDRESSES:  Comments  should  be 
addn-vstd  tn  Carmen  Thomas,  Project 
Biologist,  U.S.  Fish  and  Wildlife 
Service,  1387  S.  'Vinnell  Way,  Room 
368,  Boise.  Idaho  83709:  facsimTle:  (208) 
378-5262 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  Thomas  at  the  above  address  or 
telephone:  f2n8'  t"R"'24T 
SUPPLEMENTARY  iNFORMATtON:  Candidate 
Conservation  Agreements  with 
Assurances  contain  a  strategy  for 
covered  lands  and  activities  that 
constitute  an  applicant's  contribution  to 
avoid  listing  or  remove  the  need  to  list 
a  covered  species  as  threatened  or 
endangered  under  the  ESA.  In  return,  an 
applicant  receives  assurances  that  it  will 
not  be  required  to  provide  additional 
conservation  measures  if  any  of  the 
covered  species  become  listed  under  the 
ESA  in  the  future. 

The  proposed  CCAA  planning 
document  would  cover  approximately 
1,000,000  acres  in  Adams,  Washington. 
Payette,  and  Gem  Counties.  Idaho: 
within  this  area,  individual  non-Federal 
landowners  could  voluntarily  enroll 
lands  imder  the  proposed  CCAA.  It  is 
unknown  how  many  landovkTiers  would 
participate  and  enroll  lands  under  the 
CCAA,  however,  we  expect  the  acreage 
of  enrolled  lands  to  be  substantiallv  less 
than  1.000,000  acres. 

The  primary-  goal  of  the  proposed 
CCAA  would  be  to  implement  habitat 
and  population  conservation  measures 
on  non-Federal  lands  enrolled  under  the 
CCAA  for  the  southern  Idaho  ground 
squirrel  [Spermophilus  brunneus 
endemicus).  Habitat  conservation 
measures  would  focus  on  restoration  or 
protection  of  native  plant  conununities, 
including  shrub/steppe  habitat,  or  other 
habitat  management  measures  to  benefit 
this  species.  Other  conser\'ation 
measures  could  inclnde:  minimization 
of  impacts  from  land  use  activities  in 
southern  Idaho  ground  squirrel- 
occupied  habitat  to  conserve  ground 
squirrel  populations;  prohibition  of 
shooting,  trapping,  and  poisoning  of 
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southern  Idaho  ground  squirrels: 
reintroduction  of  southern  Idaho  ground 
squirrels  into  unoccupied  suitahle 
habitat;  and  authorization  for  Service 
and  IDFG  personnel  to  access  enrolled 
lands  for  purposes  of  monitoring 
southern  Idaho  ground  squirrel 
populations  and  habitat.  Potential 
covered  activities  include;  crop 
cultivation  and  harvesting,  livestock 
grazing  and  produc:ti()n.  farm  equipment 
operation,  and  recreational  activities 
(e.g.,  hunting,  fishing,  camping,  dog 
training,  and  use  of  recreational  vehicles 
on  and  off  established  roads). 

The  Service  will  conduct  an 
environmental  review  of  the  proposea 
CCAA  and  prepare  an  environmental 
document.  The  review  will  analvze  the 
CCAA,  as  well  as  a  full  range  of 
reasonable  alternatives,  and  the 
associated  impacts  of  each.  Should 
information  become  available  that 
indicates  signifir  ant  environmental 
impacts  from  the  proposed  CCAA,  an 
Environmental  Impact  Statement  will  be 
prepared.  Comments  and  suggestions 
are  invited  from  all  interested  parties  to 
ensure  the  full  range  of  issues  related  to 
this  proposed  action  are  identified. 
Comments  or  questions  should  be 
addressed  to  the  Service  at  the  address 
or  telephone  number  provided  above. 
See  ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT. 

The  environmental  review  of  this 
proposed  project  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.).  National  Environmental  Policy 
Act  Regulations  (40  CFR  parts  1500- 
1508),  other  applicable  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  the  Service  for  compliance  with  those 
regulations. 

Dated;  October  23.  2003. 
William  F.  Shake. 

Deputy  Regional  Director.  Fish  and  Wildlife 
Service,  Region  1,  Portland.  Oregon. 
[FR  Doc.  03-27547  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Trinity 
Adaptive  Management  Working  Group 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Trinity  Adaptive 


Management  Working  Group  (TAMWG). 
The  TAMWG  affords  stakeholders  the 
opportunity  to  give  policy,  management, 
and  technical  input  concerning  Trinity 
River  restoration  efforts  to  the  Trinity 
Management  Council.  Primary 
objectives  of  the  meeting  will  include; 
2004  budget  update,  TAMWG's 
operations  and  procedures.  Director's 
report,  update  strategic  plan  and  science 
framework,  watershed  restoration  and 
other  subcommittee  reports,  fish  return 
report,  Cableway  gravel  introduction 
project,  review  and  recommendation  of 
watershed  and  tributary  restoration 
element  for  Trinity  River  Mainstem 
Fishery  Restoration  SEIS/EIR.  and 
update  on  possible  litigation  settlement. 
The  agenda  items  are  approximate  and 
are  dependent  on  the  amount  of  time 
each  item  takes.  The  meeting  could  end 
early  if  the  agenda  has  been  completed. 
The  meeting  is  open  to  the  public, 

DATES:  The  Trinity  Adaptive 
Management  Working  Group  will  meet 
from  10  ajn.  to  5  p,m.  on  Monday, 
December  8.  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Weaverville  Victorian  Inn,  1709 
Main  Street,  Weaverville,  California 
96093,  The  phone  number  is  (530)  623- 
4432. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Mar\'  Ellen  Mueller  of  the  U.S.  Fish  and 
Wildlife  Service,  California/Nevada 
Operations  Office,  2800  Cottage  Way, 
W-2606.  Sacramento,  California  95825. 
(916)  414-6464.  Dr,  Mary  Ellen  Mueller 
is  the  designee  of  the  committee's 
Federal  Official — Steve  Thompson, 
Manager  of  the  U,S,  Fish  and  Wildlife 
Service,  California/Nevada  Operations 
Office. 

SUPPLEMENTARY  INFORMATION:  For 

background  information  and  questions 
regarding  the  Trinity  River  Restoration 
Program,  please  contact  Douglas 
Schleusner,  Executive  Director,  Trinity 
River  Restoration  Program,  P.O.  Box 
1300.  1313  South  Main  Street, 
Weaverville.  California  96093,  (530) 
623-1 800i 

Dated:  October  27,  2003. 
D,  Kenneth  McDermond, 
Acting  Manager.  California/Nevada 
Operations  Office,  Sacramento,  CA. 
(FR  Doc.  03-27545  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-1020-XX:  G  04-0019] 
Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Vale  District,  Interior. 
ACTION:  Meeting  notice  for  the  John  Day/ 
Snake  Resource  Advisory  Council. 

summary:  The  John  Day/ Snake  Resource 
Advisory  Council  will  meet  in  the 
Tamastslikt  Cultural  Institute's  Multi 
Purpose  Theater,  at  the  Wildhorse 
Resort  &  Casino.  7277  Highway  331, 
Pendleton,  OR  97801  8  a.m.  to  4  p.m., 
(Pacific  Time  PT)  on  Tuesday, 
December  2,  2003. 

The  meeting  may  include  such  topics 
as  Program  of  Work,  Wild  Horse  and 
Burro  issues.  Sagegrouse  Subcommittee 
Repori,  and  other  matters  as  mav 
reasonably  come  before  the  Board.  The 
entire  meeting  is  open  to  the  public.  For 
a  copy  of  the  information  to  be 
distributed  to  the  Board  members, 
please  submit  a  written  request  to  the 
Vale  District  Office  10  days  prior  to  the 
meeting.  Public  comment  is  scheduled 
fori!  a.m.  to  11:15  a.m.  PT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
John  Day/Snake  Resource  Advisory 
Council  may  be  obtained  from  Peggy 
Diegan.  Management  .\ssistant/ 
Webmaster.  Vale  District  Office,  100 
Oregon  Street.  Vale,  OR  97918,  (541) 
473-6244,  or  e-mail 
Pegg}_Diegan'!i  or.  blm  .gov. 

Dated:  October  28.  2003. 
Tom  Terry, 

Assistant  District  Manager.  Field  Support. 
(FRDoc.  03-27543  Filed  10-31-03;  8:45  am) 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0143). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRjA.).  MMS  is  notifving  the  public  that 
it  has  submitted  to  OMB  an  information 
collection  request  (ICR)  to  renew 
approval  of  the  paperwork  requirements 
in  the  regulations  under  30  CFR  260, 
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"Outer  Continental  Shelf  Oil  and  Gas 
Leasing."  This  notice  also  provides  the 
public  a  second  cpportunitv  to 
comment  on  the  paperwork  burden  of 
these  regulatory  requirements. 
DATES:  Submit  written  comments  by 
December  3,  2003. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-6566  or  email 
[OIRAjDOCKET&omb. eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Attention; 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0143).  Mail  or  hand  carry 
a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817.  If  you  wish  to  email  comments  to 
MMS,  the  address  is; 
rules. iominpnts@mms. gov.  Reference 
Information  Collection  1010-0143  in 
your  subject  line  and  mark  vour 
message  for  return  receipt,  include  your 
name  and  return  address  in  your 
message  te.xt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Bajusz.  Rules  Processing  Team. 
telephone  (703)  787-1600.  You^may  also 
contact  Arlene  Bajusz  to  obtain  a  copy, 
at  no  cost,  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  260,  Outer  Continental 
Shelf  Oil  and  Gas  Leasing. 

OMB  Control  Mum  her:  1010-0143. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.). 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Section  8(a)(1)  of  the  OCS  Lands 
Act  provides  authority  for  the  Secretary 
to  offer  leases  under  a  varietv  of  bidding 
systems.  The  regulations  at  30  CFR  part 
260  describe  the  bidding  systems,  joint 
bidding  requirements,  and  royalty 
suspensions  for  certain  leases.  They 
encourage  leasing  competition  through 
the  use  of  appropriate  bidding-system 
ahernatives  and  a  joint  bidding  ban 
among  certain  large  companies.  Also, 
these  regulations  implement  the 
Secretary's  authority  to  promote  leasing 
interest  in  certain  areas  of  the  OCS 
through  automatic  suspension  of 
royalties.  The  Minerals  Management 
Ser\'ice  (MMS)  administers  this  program 
for  the  Secretary. 

Regulations  under  part  260  require 
lessees  to  notib,-  MMS  of  their  intention 
to  begin  production.  Lessees  must  also 
request  confirmation  of  the  size  of  the 
royalty-suspension  volume  that  applies 
to  the  pre-2001  eligible  lease.  The  MMS 
uses  the  information  collected  to  make 


decisions  on  the  shares  of  the  royalty- 
suspension  volume  that  applies  to 
multiple  pre-2001  eligible  leases  on  the 
same  field  The  information  is  used  to 
ensure  royalty  suspension  volume  is 
properly  allocated  among  constituent 
leases  in  a  field.  Respondents  may 
request  reconsideration  of  an 
assignment  of  their  lease  that  has  a 
qualif)'ing  well  to  an  existing  field  or  to 
a  newly  designated  field.  MMS  will  use 
the  information  to  reconsider  and 
adjust,  if  necessary,  the  initial  field 
assignment  for  a  lease.  These  decisions 
can  be  contentious  because  a  favorable 
field  assignment  can  save  a  lessee  tens 
of  millions  of  dollars  in  royalties. 
Frequency:  On  occasion' 
Estimatecl  Number  and  Description  of 
Respondents:  Approximately  10  of  the 
130  Federal  OCS  oil  and  gas  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of  1.603 
hours.  The  individual  components  and 
their  respective  hour  burden  estimates 
are  detailed  below.  In  calculating  the 
burdens,  MMS  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  MMS  considers  these  to 
be  usual  and  customary  and  took  that 
into  account  in  estimating  the  burden 

§§  260.114(a)  and  260.124(a)— 
Request  MMS  to  reconsider  the  field 
assignment  of  a  lease  (average  of  400 
hours  per  request  x  4  requests  =  1,600 
hours). 

§260. 114(c)— Notify  MMS  of  intent  to 
begin  production  and  request 
confirmation  of  the  size  of  royalty- 
suspension  volume  (V2  hour  per  notice 
X  6  notices  =  3  hours). 

Part  260  also  refers  to  various  items  of 
information  collected  under  30  CFR 
parts  203  and  256.  OMB  has  approved 
those  information  collections  under 
OMB  Control  Numbers  1010-0071  and 
1010-0006,  respectively. 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  MMS  has  identified  no  non- 
hour  cost  burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *    *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 


Agencies  must  specifically  solicit 
comments  to;  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  June  19,  2003, 
MMS  published  a  Federal  Register 
notice  (68  FR  36836)  announcing  that  it 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition.  §  260.3  provides  the  OMB 
control  number  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  260  regulations.  The  regulation 
also  informs  the  public  that  they  may 
comment  at  any  time  on  the  collections 
of  information  and  provides  the  address 
to  which  they  should  send  comments. 
MMS  has  received  no  comments  in 
response  to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  December  3.  2003. 

Public  Comment  Policy:  MMS's 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  MMS  will  honor  the  request 
to  the  extent  allowable  by  the  law. 
However,  anonymous  comments  will 
not  be  considered.  All  submissions  from 
organizations  or  businesses,  and  firom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson,  (202)  208-3976. 

Dated.  October  1,  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
[FR  Doc.  03-27513  Filed  10-31-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Information  Collection;  Request  for 
Extension 

AGENCY:  National  Pari.  Service.  Interior. 
ACTION:  Notice  of  request  for  a  currently 
approved  information  collection. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
National  Park  .Service  (NPS)  is 
announcing  its  intention  to  request  an 
extension  of  a  currently  approved 
information  collection  (OMB  Control 
#1024-0125)  under  36  CFR  part  51 
relating  to  the  submission  of  offers  in 
response  to  concession  prospectuses 
issued  by  the  National  Park  .Service 
(NPS).  The  collection  described  below 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  information 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  mav  respond  after  30 
davs  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
December  3.  2003.  in  order  to  be  assured 
of  consideration. 
ADDRESSES:  Send  comments  to 
.Attention;  Desk  Officer  for  the 
Department  of  the  Interior,  OMB  Office 
of  Information  and  Regulatory  Affairs, 
via  facsimile  at  202/395-6566,  or  via  e- 
mail  at  OmA_DOCKET@omb.eop.gov. 
Also,  send  a  copv  of  your  comments  to 
Cynthia  L.  Orlando.  Concession 
Program  Manager.  National  Park 
Service,  1849  C  Street,  NW,  (2410), 
Washington.  DC  20240,  or  electronically 
to  cindy_nrlandomnps.gov.  All 
comments  will  become  a  matter  of 
public  record.  Copies  of  the  proposed 
Information  Collection  Request  can  be 
obtained  from  Erica  Smith-Chavis, 
National  Park  Service.  1849  C  Street, 
NW   (2420),  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION: 

Title-  Submission  of  Offers 
requirement  in  response  to  concession 
prospectuses — 36  CFR  51. 

OMB  Control  .\umber:  1024-0125. 

E.xpiration  Date  of  Approval:  August 
31. 2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320,  which  implement  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  require  that  interested 
members  of  the  public  and  affected 


agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
13200.8(d)).  NPS  has  submitted  a 
request  to  OMB  to  renew  approval  of  the 
collection  of  information  in  36  CFR  part 
51,  Concession  contracts,  relating  to  the 
submission  of  offers  in  response  to 
prospectuses  issued  by  NPS.  NPS  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  collection  of  information  is  1024- 
1025,  and  is  identified  in  36  CFR 
51.104. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  May  29. 
2003  (65  FR  8735).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

The  regulations  at  36  CFR  part  51 
primarily  implement  Title  IV  of  the 
National  Parks  Omnibus  Management 
Act  of  1998  (Pub.  L.  105-391  or  the 
Act),  which  provides  new  legislative 
authority,  policies,  and  requirements  for 
the  solicitation,  award,  and 
administration  of  NPS  concession 
contracts.  The  regulations  require  the 
submission  of  offers  by  parties 
interested  in  applying  for  a  NPS 
concession  contract.  Specific 
requirements  regarding  the  information 
that  must-  be  submitted  by  offerors  in 
response  to  a  prospectus  issued  by  NPS 
are  contained  in  Sections  403(4),  (5),  (7), 
and  (8)  of  the  Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Persons 
or  entities  seeking  a  National  Park 
Service  concession  contract. 

Total  Annual  Responses:  240. 

Total  Annual  Burden  Hours:  76,800. 

Total  Non-hour  Cost  Burden: 
$1,120,000. 

Send  conunents  on  (1)  the  need  for 
the  collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  (2)  the  accuracy  of  the  agency's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collection;  (4)  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  OMB  control  number 
1024-0125  in  all  correspondence. 

Our  practice  is  to  maxe  comments, 
including  names  and  home  addresses  of 


respondents,  available  for  public  review 
during  regular  business  hours. 
Individuals  respondents  may  request 
that  we  withhold  their  home  address 
from  the  record,  which  wo  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  vou  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of  . 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  August  6,  2003. 
Leonard  E.  Stowe, 

Acting  NPS  Information  Collection  Clearance 

Officer. 

[FR  Doc.  03-27534  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission,  Two 
Hundred  Forty-Fourth;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory:  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  app  1,  section  10).  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
November  24.  2003. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  87-126  as  amended 
by  Pub.  L.  105-280.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters.  Marconi 
Station,  Wellfleet.  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda. 

2.  Approval  of  minutes  of  previous 
meeting  (September  26,  2003). 

3.  Reports  of  Officers. 

4.  Reports  of  Subcommittees. 

5.  Superintendent's  Report,  Salt  Pond 
Visitor  Center.  Mary  Chase  Salt  Marsh 
Project,  Dune  Shack  Update,  Hunting 
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Program.  Eastham  Town  Beach,  and 
News  from  Washington. 

6.  Old  Business,  and  Invasive  Species. 

7.  New  Business. 

8.  Date  and  agenda  for  next  meeting. 

9.  Public  comment. 

10.  Adjournment. 

The  meeting  is  open  to  the  public.  It 
is  expected  that  1,5  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  .seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore.  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated  October  10.  2003. 
.Maria  Burks, 
Superintendent. 
(FR  Doc.  03-27521  Filed  10-31-03;  8:45  am) 

BILLING  CODE  4310-WV-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Region:  Christmas 
Pageant  of  Peace 

action:  Notice/request  for  comments— 
The  Christmas  Pageant  of  Peace. 

SUMMARY:  The  National  Park  Service  is 
seeking  public  comments  and 
suggestions  on  the  planning  of  the  2003 

Christrnris  Pac>'ant  of  PpdCP. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  seeking  public 
comments  and  suggestions  on  the 
planning  of  the  2003  Christmas  Pageant 
of  Peace,  which  opens  on  December  4, 
2003,  on  the  Ellipse  (President's  Park), 
south  of  the  White  House.  The  meeting 
will  be  held  at  1  p.m.  on  November  13, 
2003.  in  Room  234  of  the  National 
Capital  Region  Headquarters  Building, 
at  1100  Ohio  Drive.  SW..  Washington. 
DC  (East  Potomac  Park). 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  November  10, 
2003.  by  calling  the  White  House  Visitor 
Center  w^eekdays  between  9  a.m.,  and  4 
p.m.,  at  (202)  208-1631.  Written 
comments  may  be  sent  to  the  Park 
Manager,  W'hite  House  Visitor  Center 
1  lOU  Ohio  Drive.  SW.,  Washington,  DC 
20242,  and  will  be  accepted  until 
November  10,  2003. 
DATES:  The  meeting  will  be  held  on 
November  13.  2003^  Written  comments 


will  be  accepted  until  November  10, 
2003. 

ADDRESSES:  The  meeting  will  be  held  at 
1  p.m.  on  November  13,  2003,  in  room 
234  of  the  National  Capital  Region 
Headquarters  Building,  at  1100  Ohio 
Drive,  SW.,  Washington,  DC  (East 
Potomac  Park).  Written  comments  may 
be  sent  to  the  Park  Manager.  White 
House  Visitor  Center  1100  Ohio  Drive, 
SW..  Washington,  DC  20242.  Due  to 
delays  in  mail  delivery,  it  is 
recommended  that  comments  be 
provided  by  telefax  at  202-208-1643  or 
by  e-mail  at  Rachel_frantum@nps.gov 
Comments  may  also  be  delivered  by 
messenger  to  the  White  House  Visitor 
Center  at  1450  Pennsylvania  Avenue, 
NW..  in  Washington, "nr 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Frantum  at  the  White  House 
Visitor  Center  weekdays  between  9  a.m., 
and  4  p.m.,  at  (202)  208-1631. 

Dated:  October  9,  2003. 
Mario  Santo, 

Deputy  Director.  White  House  Liaison. 

National  Park  Service. 

fFR  Doc.  03-27520  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4310-71-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Kaloko-Honokohau  National  Historical 
Park  Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Na  Hoapili  O 
Kaloko  Honokohau,  Kaloko-Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  9  a.m., 
November  11,  2003,  at  Kaloko- 
Honokohau  National  Historic  Park 
headquarters,  73-4786  Kanalani  St. 
Suite  14.  Kailua-Kona,  Hawaii. 

The  agenda  will  include  Commission 
Membership,  Finalization  of  Park 
Brochure,  Visitor  Contact  Facility,  Alu 
Like  Partnership,  Resource  and 
Educational  Center,  and  various  park 
projects. 

The  meeting  is  open  to  the  public. 
Minutes  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Transcripts  will  be 
available  after  30  days  of  the  meeting. 

For  copies  of  the  minutes,  contact 
Kaloko-Honokohau  National  Historical 
Park  at (808)  329-6881, 


Dated:  September  30.  2003. 
Geraldine  K.  Bell, 

Superintendent.  Kaloko-Honokohau  National 
Historical  Park. 

IFR  Doc.  03-27519  Filed  10-31-03;  8:45  ami 

BILUNG  CODE  4312-GH-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  Molokaj.  HI  m  the 
Possession  of  the  Bernice  Pauahi 
Bishop  Museum,  Honolulu,  HI; 
Correction 

AGENCY:  .National  Park  Service,  Interior. 
ACTION;  Notice;  correction. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.8  (f),  that,  upon 
publication  of  this  notice  in  the  Federal 
Register,  the  Bernice  Pauahi  Bishop 
Museum.  Honolulu,  HI,  rescinds  the 
notice  of  intent  to  repatriate  published 
in  the  Federal  Register  of  April  9,  1999 
(FR  Doc.  99-8888,  page  17410)  because 
the  museum  has  determined  that  the 
Kalaina  Wawae  is  not  cultural 
patrimony  as  defined  at  25  U.S.C.  3001 
(3)(D). 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agencv  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  Kalaina  Wawae  is  three  sections 
of  sandstone  containing  petroglyphs. 
from  an  area  of  Molokai.  HI,  called 
Mo'omomi.  Kalaina  Wawae  (feet  of 
Kalaina)  is  known  for  its  oblong 
depressions  said  to  represent  human 
footprints. 

The  April  9,  1999,  notice  identified 
the  Kalaina  Wawae  as  cultural 
patrimony  as  defined  at  25  U.S.C.  3001 
(3)(D).  After  further  consideration  of  the 
Kalaina  Wawae,  its  history,  and  the 
conditions  under  which  the  Bishop 
Museum  acquired  the  Kalaina  Wawae, 
museum  officials  have  determined  that 
the  Kalaina  Wawae  was  privately  owned 
at  the  time  that  the  Kalaina  Waw^ae  was 
gifted  to  the  museum,  and  that  the 
Kalaina  Wawae  was  legally  conveyed  to 
the  miiseum.  After  additional 
consultation  since  April  9,  1999,  with 
representatives  of  Hui  Malama  O 
Mo'omomi  and  Hui  Malama  I  Na 
Kupuna  O  Hawaii  Nei,  museum  officials 
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have  diUermined  that  the  Kalaina 
Wawae  is  of  great  cultural  significance 
but  is  not  cultural  patrimony  as  defined 
at  25  U.S.C.  3001  (3)(D). 

Bernice  Pauahi  Bishop  (1831-1884) 
was  the  great-granddaughter  of 
Kaniehameha  the  Great  and  had  the 
authority  to  alienate  or  convey  to  her 
estate  personal  property  such  as  the 
Kalaina  Wawae 

In  1897  Molnkai  Ranch  purchased 
land  at  Moomomi,  Molokai.  HI,  from 
the  estate  of  Bernice  Pauahi  Bishop 
which  included  the  Kalaina  Wawae.  In 
1909  Molokai  Ranch  gave  the  Kalaina 
Wawae  to  the  Bishop  Museum,  and 
J.F.G.  Stokes  and  museum  staff  carved 
out  and  collected  the  Kalaina  Wawae 
with  the  permission  of  the  Molokai 
Ranch  manager,  George  P.  Cooke.  In 
1909  the  museum  accessioned  the 
Kalaina  Wawae  (numbers  9935,  9936, 
and  9937)  into  its  collections. 

The  Bishop  Museum  does  not  intend 
to  repatriate  the  Kalaina  Wawae  to  the 
Native  Hawaiian  organizations  that 
previously  presented  claims,  and 
rescinds  the  museum's  April  9,  1999. 
notice.  In  March  2003  the  museum 
installed  the  Kalaina  Wawae  at 
Mo'nmomi.  Molokai,  HI.  to  be  cared  for 
and  used  for  educational  and  cultural 
purposes  by  the  Native  Hawaiian 
community. 

Representatives  of  any  Native 
Hawaiian  organization  who  wish  to 
comment  on  this  notice  should  address 
their  comments  to  Dr.  Guy  Kaulukukui. 
Vice  President  of  Cultural  Studies, 
Bishop  Museum.  1525  Bernice  Street. 
Honolulu.  HI  96718-2704,  telephone 
(808) 848-4126. 

The  Bishop  Museum  is  responsible 
for  notif\ing  Hui  Malama  I  Na  Kupuna 
C)  Hawaii  Nei,  the  Office  of  Hawaiian 
Affairs.  Molokai  Museum  and  Culture 
Center.  Lili'uokalani  Trust.  Alapa'i 
Hanapi.  Lawrence  Aki.  Walter  Ritte.  and 
Hui  Malama  O  Mo'omomi  that  this 
notice  has  been  published. 

Dated   .August  20,  2003. 
lohn  Robbins, 

Assistant  Director,  Cultura]  Resources. 
\VK  Do( .  0.1-27522  Filed  10-31-03;  8:45  am) 
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Notice  of  Inventory  Completion: 
Phoebe  A.  Hearst  Museum  of 
Anthropology,  University  of  California. 
Berkeley,  Berkeley,  CA 

AGENCY;  National  Park  Service.  Interior. 
ACTION:  Notice 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California.  Berkeley. 
Berkeley.  CA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  the  Redding  Number  1 
site  (CA-Sha-47),  Shasta  County,  CA. 
and  the  Frank  Pierce  site  (CA-Tri-58). 
Trinity  County.  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  aod  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  human  remains, 
and  catalog  records  and  associated 
document^  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  af  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Cachil  DeHe  Band 
of  Wintun  Indians  of  the  Colusa  Indian 
Community  of  the  Colusa  Rancheria, 
California;  Cortina  Indian  Rancheria  of 
Wintun  Indians  of  California; 
Grindstone  Indian  Rancheria  of  Wintun- 
Wailaki  Indians  of  California;  Paskenta 
Band  of  Nomlaki  Indians  of  California; 
Redding  Rancheria.  California;  Round 
Valley  Indian  Tribes  of  the  Round 
Valley  Reservation,  California;  and 
Rumsey  Indian  Rancheria  of  Wintun 
Indians  of  California. 

In  1935,  human  remains  representing 
at  least  six  individuals  were  removed 
from  the  Redding  Number  1  site  (CA- 
Sha-47),  located  on  the  east  bank  of  the 
Sacramento  River.  Shasta  County,  CA, 
during  excavations  sponsored  by  the 
University  of  California,  Berkeley.  No 
known  individuals  were  identified.  The 
27  associated  funerary  objects  are  22 
shell  beads,  2  shell  pendants,  2  pieces 
of  baked  day,  and  1  piece  of  ochre. 

Based  on  the  presence  of 
chronologically  diagnostic  artifacts  in 
the  burials  and  in  other  areas  of  the  site, 
the  Redding  Number  1  site  is  dated  to 
circa  A.D.  1600  and  later. 

In  1957,  human  remains  representing 
at  least  two  individuals  were  removed 
from  the  Frank  Pierce  site  (CA-Tri-58). 
on  the  Trinity  River,  Trinity  County, 
CA,  during  excavations  carried  out  by 
the  University  of  California,  Berkeley. 
No  known  individuals  were  identified. 


The  73  associated  funerar\'  objects  are 
30  obsidian  blanks,  22  obsidian  flakes, 
6  obsidian  points,  1  obsidian  scraper.  1 
glass  bead,  5  shell  beads.  6  shell  blanks, 
1  pestle,  and  1  bow  fragment. 

Based  on  the  presence  of 
chronologically  diagnostic  objects  in 
other  parts  of  the  site,  and  the  presence 
of  a  glass  bead  in  one  of  the  two  burials, 
the  Frank  Pierce  site  is  dated  to  a  period 
postdating  European  contact. 

Occupation  of  the  Redding  Number  1 
site  and  the  Frank  Pierce  site  postdates 
the  movement  of  Wintun  people  into 
the  area  at  approximately  A.D.  1000. 
Cultural  affiliation  with  Wintun 
descendants,  represented  by  the  Cachil 
DeHe  Band  of  Wintun  Indians  of  the 
Colusa  Indian  Community  of  the  Colusa 
Rancheria.  California;  Cortina  Indian 
Rancheria  of  Wintun  Indians  of 
California;  Grindstone  Indian  Rancheria 
of  Wintun-Wailaki  Indians  of  California; 
Paskenta  Band  of  Nomlaki  Indians  of 
California;  Redding  Rancheria. 
California;  Round  Valley  Indian  Tribes 
of  the  Round  Valley  Reservation. 
California;  and  Rumsey  Indian 
Rancheria  of  Wintun  Indians  of 
California  is  based  on  linguistic 
evidence,  regional  archeological 
evidence,  and  oral  traditions  that 
include  references  to  local  geographical 
features  as  part  of  the  mythology. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  phvsical 
remains  of  at  least  eight  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  .Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  100  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremonv.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerar}'  objects  and  the 
Cachil  DeHe  Band  of  Wintun  Indians  of 
the  Colusa  Indian  Community  of  the 
Colusa  Rancheria,  California;  Cortina 
Indian  Rancheria  of  Wintun  Indians  of 
California;  Grindstone  Indian  Rancheria 
of  Wintun-Wailaki  Indians  of  California; 
Paskenta  Band  of  Nomlaki  Indians  of 
California;  Redding  Rancheria. 
California;  Round  Valley  Indian  Tribes 
of  the  Round  Valley  Reservation, 
California;  and  Rumsey  Indian 
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Rancheria  of  Wintun  Indians  of 
California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  fianerarv  objects  should 
contact  C.  Richard  Hitchcock.  NAGPRA 
Coordinator.  Phoebe  A.  Hearst  Museum 
of  Anthropology.  University  of 
California.  Berkeley.  CA  94720, 
telephone  (510)  642-6096.  before 
December  .3.  2003  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Cachil  DeHe  Band  of 
Wintun  Indians  of  the  Colusa  Indian 
Community  of  the  Colusa  Rancheria, 
California;  Cortina  Indian  Rancheria  of 
Wintun  Indians  of  California; 
Grindstone  Indian  Rancheria  of  Wintun- 
Wailaki  Indians  of  California;  Paskenta 
Band  of  Nomlaki  Indians  of  California; 
Redding  Rancheria.  California;  Round 
Valley  Indian  Tribes  of  the  Round 
Valley  Reservation.  California;  and 
Rumsey  Indian  Rancheria  of  Wintun 
Indians  of  California  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notih'ing  the  Cachil  DeHe  Band  of 
Wintun  Indians  of  the  Colusa  Indian 
Community  of  the  Colusa  Rancheria. 
California;  Cortina  Indian  Rancheria  of 
Wintun  Indians  of  California; 
Grindstone  Indian  Rancheria  of  Wintun- 
Wailaki  Indians  of  California;  Paskenta 
Band  of  Nomlaki  Indians  of  California: 
Redding  Rancheria.  California;  Round 
Valley  Indian  Tribes  of  the  Round 
Valley  Reservation,  California;  and 
Rumsey  Indian  Rancheria  of  Wintun 
Indians  of  California  that  this  notice  has 
been  published. 

Dated:  September  2,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-27523  Filed  10-31-03;  8:45  am] 
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Phoebe  A.  Hearst  Museum  of 
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Notice  is  here  given  in  accordance 

with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  of  the 
completion  of  an  inventorv  of  human 
remains  and  associated  funerary  objects 


in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California.  Berkeley, 
Berkeley,  CA.  The  human  remains  and 
associated  funerar>'  objects  were 
removed  from  site  NV-Do-12,  Douglas 
County,  NV. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (dK3l.  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funeran'  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  human  remains, 
and  catalog  records  and  associated 
documents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Reno-Sparks 
Indian  Colony,  Nevada;  and  Washoe 
Tribe  of  Nevada  and  California  (Carson 
Colony,  Dresslerville  Colony, 
Woodsford  Community.  Stewart 
Communitv,  and  Washoe  Ranches). 

In  1956.  numan  remains  representing 
at  least  seven  individuals  were  removed 
from  site  NV-Do-12,  a  habitation  site 
located  between  Carson  City  and  Genoa, 
Douglas  County,  NV.  No  known 
individuals  were  identified.  The  three 
associated  funerary-  objects  are  three 
obsidian  projectile  point  firagments. 

Based  on  the  presence  of 
chronologically  diagnostic  artifacts  in 
other  areas  of  the  site,  site  NV-Do-12  is 
dated  to  circa  1000  B.C.  and  later.  The 
occupation  of  the  site  postdates  the 
movement  of  Washoe  people  into  this 
area  of  Nevada. 

Cultural  affiliation  of  the  human 
remains  with  Washoe  descendants, 
represented  by  the  Reno-Sparks  hidian 
Colony.  Nevada;  and  Washoe  Tribe  of 
Nevada  and  California  (Carson  Colony, 
Dresslerville  Colony,  Woodsford 
Community,  Stewart  Community,  and 
Washoe  Ranches),  is  based  on  oral 
traditions  that  place  Washoe  ancestors 
in  the  region  "since  the  beginning," 
linguistic  evidence,  and  regional 
archeological  evidence. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  seven  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  three  objects  described  above  are 


reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropolog>-  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Reno-Sparks  Indian  Colony,  Nevada: 
and  Washoe  Tribe  of  Nevada  and 
California  (Carson  Colony,  Dresslerville 
Colony,  Woodsford  Community.  Stewart 
Community,  and  Washoe  Ranches). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerar\'  objects  should 
contact  C.  Richard"  Hitchcock,  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California,  Berkeley,  Berkeley,  CA 
94720,  telephone  (510)  642-6096,  before 
December  3,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Reno-Sparks  Indian 
Colony.  Nevada;  and  Washoe  Tribe  of 
Nevada  and  California  (Carson  Colony, 
Dresslerville  Colony,  Woodsford 
Community.  Stewart  Community,  and 
Washoe  Ranches)  may  proceed  after  that 
date  if  no  additional  claimants  come 
foru'ard. 

The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Reno-Sparks  Indian 
Colony,  Nevada;  and  Washoe  Tribe  of 
Nevada  and  California  (Carson  Colony, 
Dresslerville  Colony,  Woodsford 
Community,  Stewart  Community,  and 
Washoe  Ranches)  that  this  notice  has 
been  published. 

Dated:  August  27.  2003. 
John  Robbins. 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-27524  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  Thomas  Burke  Memorial 
Washington  State  Museum.  Seattle 
WA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  a  cultural  item  in  the 
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pnssRSsion  of  the  Thomas  Burke 
Memorial  Washington  State  .Museum, 
Seattle,  VVA.  that  meets  the  definition  of 
sacred  object  under  25  L'.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
Li.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum. 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  item.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice 

The  one  cultural  item  (catalog  number 
2-11783)  IS  a  mans  buckskin  perforated 
shirt  decorated  with  beadwork  that  was 
collected  on  the  Spokane  Indian 
Reservation  by  University  of 
Washington  faculty  anthropologist 
Verne  Ray  in  1928.  It  was  purchased  by 
the  Thomas  Burke  Memorial 
Washington  State  Museum  in  1930  and 
accessioned  as  number  2346.  Dr,  Ray's 
notes  indicate  that  the  shirt  was  made 
bv  an  unnamed  member  of  the  Spokane 
Tribe  of  the  Spokane  Reservation, 
Washington  and  was  worn  by  a  member 
(if  the  tribe  residing  on  the  Spokane 
Indian  Reservation.  Shirts  of  this  type 
are  part  of  a  religious  system  involving 
the  acquisition  of  guardian  spirit 
powers  Consultation  with  religious 
leaders  and  representatives  of  the 
Spokane  Tribe  of  the  Spokane 
Reservation.  Washington  indicates  that 
the  shirt  has  ongoing  religious 
importance  and  that  the  shirt  is  a 
ceremonial  object  essential  for  the 
continuation  of  traditional  religious 
practices  in  the  tribe. 

Officials  of  the  Thomas  Burke 
Memorial  Washington  State  Museum 
have  determined,  pursuant  to  25  U.S.C. 
3001,  that  the  cultural  item  is  a  specific 
ceremonial  object  needed  by  traditional 
Native  .American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Thomas 
Burke  .Memoiial  Washington  State 
Museum  also  have  determined  that 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  sacred  object  and  the 
Spokane  Tribe  of  the  Spokane 
Reserv'ation.  Washington. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  object  should 
c(mtact  Dr.  fames  D.  Nason,  Chairman. 
Repatriation  Committee,  Thomas  Burke 
Memorial  Washington  State  Museum. 
Box  353010.  University  of  Washington. 
Seattle,  WA  98195-3010.  telephone 
(206)  543-9680.  before  December  3. 
2003  Repatriation  of  the  sacred  object 
to  the  Spokane  Tribe  of  the  Spokane 


Reservation.  Washington  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Thomas  Burke  Memorial 
Washington  State  Museum  is 
responsible  for  notifying  the  Spokane 
Tribe  of  the  Spokane  Reservation, 
Washington  that  this  notice  has  been 
published. 

Dated:  September  10,  2003. 
lohn  Robbins,  * 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-27525  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4312-50-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-776-779 
(Review)] 

Preserved  Mushrooms  From  Chile, 
China.  India,  and  Indonesia 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  preserved  mushrooms  from  Chile, 
China,  India,  and  Indonesia. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C,  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  orders  on  preserved 
mushrooms  from  Chile,  China,  India, 
and  Indonesia  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respoad  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission; '  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  December  23,  2003. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
January  16,  2004.  For  hirther 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F(iqCFT?  part  207). 
EFFECTIVE  DATE:  November  3,  2003. 


'  No  resfionse  to  this  request  for  information  is 
required  ifta  currently  valid  Office  of  Management 
and  Budget  (0MB)  number  is  not  displayed:  the 
OMB  numW  is  311 7-001 6/USITC  No.  03-5-O77. 
expiration  date  June  30,  2005.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  lesponse.  Please  send  comments 
regarding  tiie  accuracy  of  this  burden  estimate  to 
the  Office  cf  Investigations.  U.S.  International  Trade 
Commi.ssion,  500  E  Street.  SW.,  Washington.  DC 
20436. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
iviwv.usjfc.gov).  The  public  record  for 
these  reviews  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background — On  December  2.  1998, 
the  Department  of  Commerce 
("Commerce")  issued  an  antidumping 
duty  order  on  imports  of  preserved 
mushrooms  from  Chile  (63  FR  66529) 
and  on  February  19.  1999,  Commerce 
issued  antidumping  dutv  orders  on 
imports  of  preserved  mushrooms  from 
China,  India,  and  Indonesia  (64  FR 
8308-8312).  Commerce  subsequently 
revoked  in  part  the  order  on  imports 
from  Indonesia  (68  FR  39521,  July  2. 
2003).  The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time.  It 
will  assess  the  adequacy  of  interested 
party  responses  to  this  notice  of 
institution  to  determine  whether  to 
conduct  full  reviews  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  .ilerchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Chile,  China,  India,  and 
Indonesia. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission  found 
one  domestic  like  product  consisting  of 
preserved  mushrooms  corresponding  to 
the  scope  of  Commerce's  investigations. 
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(4)  The  Domestic  Industn-  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  to  consist  of  all  domestic 
producers  of  preserved  mushrooms. 
Certain  Commissioners  defined  the 
Domestic  Industry  differentlv. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  orders  under  review- 
became  effective.  In  the  review 
concerning  Chile,  the  Order  Date  is 
December  2,  1998.  In  the  reviews 
concerning  China,  India,  and  Indonesia, 
the  Order  Dote  is  Februarv-  19.  1999. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiar\-.  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list— Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretar}'  to  the  Commission,  as 
provided  in  §201. 11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days^after  publication  of  this  notice  in 
the  hederal  Register.  The  Secretar>'  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207.  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 


McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPIj  under  an 
administrative  protective  order  (APOj 
and  APO  service  list — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretar}'  will  make  BPI  submitted  in 
these  reviews  available  to  authorized 
applicants  under  the  APO  issued  in  the 
reviews,  provided  that  the  application  is 
made  no  later  than  21  days  after 
publication  of  this  notice"  in  the  Federal 
Register.  Authorized  applicants  must 
represent  interested  parties,  as  defined 
in  19  U.S.C.  1677(9),  who  are  parties  to 
the  reviews.  A  separate  service  list  will 
be  maintained  by  the  Secretan^  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certj/ica/jon— Pursuant  to  §  207.3  of 
the  Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  coimection  with  these 
reviews  must  certif\'  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions — Pursuant  to 
§  207,61  of  the  Commission's  rules,  each 
interested  party  response  to  this  notice 
must  provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  December  23,  2003. 
Pursuant  to  §  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  January  16.  2004.  All 
written  submissions  must  conform  with 
the  provisions  of  §§  201.8  and  207.3  of 
the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary'  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
§  201.8  of  the  Commission's  rules,  as 
amended,  67  FR  68036  (November  8, 
2002).  Also,  in  accordance  with 
§§  201.16(c)  and  207.3  of  the 


Commission's  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
ser\'ed  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or 
APO  service  list  as  appropriate),  and  a 
certificate  of  service  must  accompany 
the  document  (if  you  are  not  a  party  to 
the  reviews  you  do  not  need  to  serve 
your  response). 

Inability  to  provide  requested 
information— Pursuant  to  §  207.61(c)  of 
the  Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notif\'  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  Provided  in 
Response  to  this  Notice  of  Institution:  if 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country:  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country^.  As  used  below,  the 
term  "firm  "  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  w^orker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify'  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
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orders  on  the  Domestic  Industn.'  in 
general  and/or  your  firm; entity 
specificallv.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  includint;  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subjfct  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
77l(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  each  Subject 
Countr\'  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1998. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  2002  (report  quantitv  data 

>in  pounds  and  value  data  in  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

fa)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production: 

(b)  The  quantitv  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  The  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

( 8)  If  vou  are  a  U.S.  importer  or  a 
trade  business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  vour  firm's(s') 
operations  on  that  product  during 
calendar  year  2002  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars).  If  vou  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  vour  association. 

(a)  The  quantity  and  value  (landed, 
dutv-paid  but  not  including 
antidumping  or  counter\ailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 


each  Subject  Country  accounted  for  by 
your  firra's(s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
comm.ercial  shipments  of  Subject 
Merchandise  imported  from  each 
Subject  Country:  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from 
each  Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  2002 
(report  quantity  data  in  pounds  and 
value  data  in  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  duties).  If  you 
are  a  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  Subject  Country  accounted  for 
by  vour  6rm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')i  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Mercharvdise  from  each  Subject  Country 
accounted  for  by  your  firm"s{s')  exports. 

(10)  Idfentify  significant  changes,  if 
any,  in  tie  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
each  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonabQy  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 


produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry:  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §  207.61  of  the  Commission's 
rules. 

Issued:  October  28,  2003. 

By  order  of  the  Commission. 
Marilyn  R  Abbott, 
Secretaiy  to  the  Commission. 
[FR  Doc,  03-27598  Filed  10-31-03:  8:45  am] 

BILLING  CODE   702(>-0Z-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Shani  Distributors  Denial  of 
Application 

On  August  20,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Shani  Distributors 
(Shani)  proposing  to  deny  its 
application,  executed  on  October  21, 
1999,  for  DEA  Certificate  of  Registration 
as  a  distributor  of  list  1  chemicals.  The 
Order  to  Show  Cause  alleged  that 
granting  the  application  of  Shani  would 
be  inconsistent  with  the  public  interest 
as  that  term  is  used  in  21  U.S.C.  823(h) 
and  824(a).  The  Order  to  Show  Cause 
also  notified  Shani  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  its  hearing  right  would  be  deemed 
waived. 

According  to  the  DEA  investigative 
file,  the  Order  to  Show  Cause  w^as  sent 
by  certified  mail  to  Shani  at  its 
proposed  registered  location  in 
Oklahoma  city,  Oklahoma.  The  return 
receipt  indicated  that  the  show  cause 
order  has  been  forwarded  by  the  United 
States  Postal  Service  to  Shani  at  a 
second  location  where  it  was  received 
on  August  28,  2002.  DEA  has  not 
received  a  request  for  hearing  or  anv 
other  reply  from  Shani  or  an\one 
purporting  to  represent  the  companv  in 
this  matter. 

Therefore,  the  Administrator  of  DEA, 
finding  that  (1)  thirty  days  having 
passed  since  receipt  of  the  Order  to 
Show  Cause,  and  (2)  no  request  for 
hearing  having  been  received,  concludes 
that  Shani  has  waived  its  hearing  right. 
See  Aqui  Enterprises.  67  FR  12576 
(2002),  After  considering  relevant 
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material  from  the  investigative  file  in 
this  matter,  the  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1309. 53ic)  and  (d) 
and  1316.67  (2003).  The  Administrator 
finds  as  follows: 

List  I  chemicals  are  those  that  may  be 
used  in  the  manufacture  of  a  controlled 
substance  in  violation  of  the  Controlled 
Substances  Act.  21  U.S.C.  802(34);  21 
CFR  1310.02(a).  Pseudophedrine  and 
ephedrine  are  list  I  chemicals 
commonly  used  to  illegally  manufacture 
methamphetamine.  a  Schedule  II 
controlled  substance. 
Phenylpropanolamine,  also  a  list  I 
chemical,  is  a  legitimately  manufactured 
and  distributed  product  used  to  provide 
relief  of  the  symptoms  resulting  from 
irritation  of  the  sinus,  nasal  and  upper 
respiratory  tract  tissues,  and  is  also  used 
for  weight  control. 
Phenylpropanolamine  is  also  a 
precursor  chemical  used  in  illicit 
manufacture  of  methamphetamine  and 
amphetamine.  Methamphetamine  is  an 
extremely  potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

DEA  has  obtained  information  that 
suggests  a  growing  public  health  crisis 
in  the  State  of  Oklahoma  concerning  the 
abuse  of  methamphetamine.  Contained 
within  the  investigative  file  is  a  chart 
prepared  by  the  Oklahoma  Bureau  of 
Narcotics,  which  documents 
methamphetamine  laboratory  seizures 
by  various  law  enforcement  entities  in 
that  state.  According  to  the  chart,  there 
were  a  total  of  4  111  methamphetamine 
lab  seizures  in  the  State  of  Oklahoma 
from  1996  to  2002.  In  2001  alone,  there 
were  1.193  such  seizures.  In  response  to 
this  public  health  threat,  on  May  22, 
2002.  the  Governor  of  Oklahoma  signed 
into  law  a  provision  which,  among  other 
things,  makes  it  illegal  under  state  law 
to  possess  or  sell  any  product 
containing  pseudoephedrine  with  intent 
to  manufacture  methamphetamine  or 
another  controlled  substance.  The  new- 
law  also  makes  unlawful  the  sale  of 
listed  chemical  products  with  the 
knowledge  that  they  will  be  used  as  a 
precursor  to  manufacture 
methamphetamine.  Okl.  St.,  Sections  2- 
332,  2-333.  See  21  U.S.C.  841(c). 

The  Administrator's  review  of  the 
investigative  file  reveals  that  DEA 
received  an  application  dated  October 
21.  1999.  on  behalf  of  Shani.  The 
application  was  submitted  by  the 
company's  owner,  Tariq  Maqsood  (Mr. 
Maqsood).  The  applicant  sought  DEA 
registration  as  a  distributor  of  the  list  I 
chemicals  pseudoephedrine  and 
phenvlpropanolamine.  On  August  23, 
2000,  Mr.  Maqsood  submitted  a  letter  to 
the  DEA  Oklahoma  City  District  Office 


requesting  the  withdrawal  of 
pseudoephedrine  from  Shani's  DEA 
registration  application.  Because  Shani 
did  not  submit  its  application  for 
registration  on  or  before  Julv  12,  1997, 
the  firm  did  not  qualify  for  temporary 
exemption  from  the  requirement  of 
regisfration,  pursuant  to  21  CFR 
1309.10. 

The  Administrator  finds  that  on 
March  10,  2000,  DEA  Diversion 
Investigators  conducted  a  pre- 
regisfration  inspection  on  Shani.  DEA's 
investigation  revealed  that  Shani.  a  sole 
proprietorship  located  in  Oklahoma 
City,  Oklahoma,  specializes  in  the  retail 
sale  of  tobacco  products,  vitamins, 
candy,  and  over-the-counter  products 
such  as  aspirin  and  ibuprofen.  At  the 
time  of  DEA's  on-site  preregistration 
inspection,  Shani  was  located  at  532-B 
North  Pennsylvania  Avenue  in 
Oklahoma  City.  The  company  was 
situated  in  a  commercial  warehouse 
area  and  was  constructed  with  both 
brick  and  center  block.  The  commercial 
roof  was  metal  and  rock  design.  Mr. 
Maqsood  informed  DEA  investigators 
that  in  the  event  Shani's  registration 
application  was  approved,  list  I 
chemical  shipments  would  be  received 
at  the  back  warehouse  door.  That  door 
was  constructed  of  steel,  secured  by  two 
sliding  bars  and  a  contact  switch.  After 
verification  of  the  shipment,  the 
chemicals  were  to  be  moved  to  a 
secured  storage  area.  The  customer 
enfrance  door  was  reinforced  with  glass 
and  metal  and  secured  with  burglar 
bars,  key-lock  and  the  premises  were 
secured  with  infrared  motion  detectors 
and  an  alarm  system. 

During  the  inspection,  Mr.  Maqsood 
further  informed  DEA  investigators  that 
he  anticipated  selling  pseudoephedrine 
(60  mg..  60-ct.  bottles)  and 
phenylpropanolamine  products  to  small 
convenience  stores  and  food  marts 
throughout  the  Oklahoma  City  area. 
Despite  Mr.  Maqsood 's  stated  intent  to 
sell  listed  chemical  products,  DEA's 
investigation  revealed  that  Shani  had  no 
procedures  in  place  to  identify 
"suspicious"  activity  regardirig  a 
regulated  fransaction,  in  order  to  report 
such  activity  to  DEA  as  required  by  21 
U.S.C.  830(b)(1)(A)  and  21  CFR 
1310.05(a)(1).  Mr.  Maqsood  also 
informed  DEA  investigators  that  he  had 
no  experience  with  suspicious  orders 
related  to  listed  chemicals. 

Mr.  Maqsood  further  stated  that 
Shani's  sale  of  listed  chemical  products 
would  be  limited  to  approximately  48 
bottles  (or  approximately  eleven  cases) 
per  customer  each  month.  When  asked 
about  potential  suppliers  of  these 
products,  Mr.  Maqsood  provided  DEA 
investigators  with  the  names  of  six 


companies.  The  companies  were  located 
in  the  states  of  California  or  Texas. 

DEA's  investigation  revealed  that  in 
1997,  one  of  Shani's  prospective 
suppliers  (hereinafter  referred  to  as 
"JGKC").  located  in  Los  Angeles, 
California  received  90  million  60mg. 
tablets  of  pseudoephedrine,  with  most 
of  the  product  diverted  to  clandestine 
methamphetamine  labs  in  southern 
California,  hi  March  of  that  year.  JGKG's 
ephedrine  products  were  also 
discovered  at  a  clandestine 
methamphetamine  laboratory  site  in  the 
Los  Angeles  area.  DEA  documented 
several  additional  instances  where 
listed  chemical  products  disfributed  by 
JGKG  were  eventually  diverted  to  illicit 
uses. 

DEA's  investigation  further  revealed 
that  a  second  prospective  listed 
chemical  supplier  to  Shani  (hereinafter 
referred  to  at  "AWD")  supplied  over  six 
million  tablets  of  ephedrine  to  a  liquor 
store  in  1996.  Such  distribution 
practices  to  a  liquor  store  were 
apparently  in  excess  of  legitimate 
demand  for  these  products.  AWD's 
pseudoephedrine  products  were  also 
discovered  at  a  clandestine 
methamphetamine  lab  site  in  the  State 
of  California. 

An  investigation  of  a  third 
prospective  listed  chemical  suppher 
(hereinafter  referred  to  as  "IWI") 
revealed  the  sale  of  large  quantities  of 
pseudoephedrine  to  individuals 
involved  in  the  illicit  sale  of  listed 
chemicals  in  May  1996.  DEA  developed 
further  information  that  in  October 
1996.  law  enforcement  personnel  seized 
864,000  pseudoephedrine  tablets  from 
IWI  in  Dallas,  Texas.  Approximately  one 
month  later,  an  additional  432.000 
pseudoephedrine  tablets  were  seized 
from  IWI  on  one  occasion,  and  another 
30  cases  of  that  same  product  were 
subsequently  seized.  In  1998,  IWI 
reported  that  it  lost  a  shipment  of  720 
bottles  of  "Heads  Up  "  2-Way  listed 
chemical  product.  In  1999.  IWI  was  the 
intended  recipient  of  1,872  bottles  of 
pseudoephedrine  that  were  seized  by 
law  enforcement  personnel  in  Upland. 
California.  DEA  further  documented 
numerous  excessive  or  suspicious 
purchases  and  sales  of  pseudoephedrine 
and  ephedrine  bv  IWI  from  1993  to 
2000. 

As  noted  above,  Mr.  Maqsood 
submitted  a  letter  to  DEA  requesting 
withdrawal  of  pseudoephedrine  from 
his  company's  DEA  registration 
application.  As  a  result,  on  November  1, 
2000.  representatives  from  the  DEA 
Oklahoma  City  District  Office  prepared 
a  written  memorandum  of  agreement 
(MOA)  which  contained  conditions  that 
would  allow  Shani  to  handle 
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phenylpropanolamine  only.  When 
d.sked  about  specific  products  he  would 
handle.  Mr.  Maqsood  mentioned  combo- 
ephedrine  products.  DEA  personnel 
informed  Mr.  Maqsood  of  differences 
between  phenylpropanolamine  and 
pphedrine.  and  further  advised  Mr. 
Maqsood  that  ephedrine  was  a  Schedule 
IV  controlled  substance  under 
Oklahoma  law,  thus  requiring  state 
licensure.  Mr  Maqsood  is  not 
authorized  under  Oklahoma  law  to 
handle  ephedrine,  nor  was  the  listed 
chemical  included  on  Shani's 
application  for  DEA  registration.  Mr. 
Maqsood  advised  DEA  that  he  would 
have  his  attorney  review^e  proposed 
MOA,  and  requested  a  list  of  products 
that  contained  phenylpropanolamine. 
DEA  subsequently  provided  the 
information.  Mr  Maqsood  never 
responded  to  DEA  with  respect  to  the 
proposed  MOA. 

On  lune  18.  2002.  the  DEA  Oklahoma 
City  District  Office  was  contacted  by  the 
Oklahoma  City  Police  Department 
(OCPD) — Methamphetamine 
(Investigations)  Group  regarding 
suspicious  items  observed  at  Shani.  The 
officer  informed  DEA  that  while  inside 
Shani,  he  observed  30-35  cases  of 
"Heet;"  brand  gas  line  additive  (a 
tlammable  solution  with  a  chemical 
composition  that  includes  methyl 
alcohol),  approximately  8-10  cases  of 
lithium  batteries,  lye  and  unspecific 
quantities  of  pseudoephedrine. 

In  response  to  this  information.  DEA 
investigators  attempted  to  verif\'  the 
observations  of  the  OCPD  officer  by 
conducting  a  follow-up  inspection  of 
Shani.  Upon  their  arrival.  DEA 
investigators  discovered  that  Shani  had 
moved  from  the  location  and  relocated 
to  an  address  at  912  N.  Pennsylvania  in 
Oklahoma  City.  DEA  had  not  received  a 
request  from  Shani  to  modify  its 
pending  application  for  DEA  Certificate 
of  Registration,  and  DEA  investigators 
have  not  performed  an  inspection  of 
Shani"s  new  business  location. 

On  [uly  3,  2002.  DEA  investigators 
conducted  verifications  of  Shani's 
customers.  A  review  of  the  investigative 
file  reveals  that  Shani's  proposed 
customer  base  is  comprised  primarily  of 
small  convenience  stores  and/or  food 
marts  that  sell  gasoline.  Shani  provided 
to  DEA  a  list  of  approximately  34 
proposed  customers  located  in  or 
around  the  Oklahoma  City  area.  DEA's 
investigation  revealed  that  on  February 
27,  2001,  the  owners  of  two  of  the  listed 
business  establishments  were  convicted 
by  a  federal  jurv  in  the  Western  District 
of  Oklahoma  on  charges  related  to  the 
unlawful  distribution  of  listed 
chemicals.  Specifically,  the  two  were 
convicted  of  conspiracy  and  unlawful 


distribution  of  pseudoephedrine 
knowing  or  having  reasonable  cause  to 
believe  that  the  product  would  be  used 
to  manufacture  methamphetamine,  in 
violation  of  21  U.S.C.  841(d)(2)  and  846. 
Both  were  sentenced  to  terms  of 
imprisonment  exceeding  60  months. 

DEA  investigators  conducted 
interviews  and  or  inspections  of  nine 
business  establishments  listed  by  Shani 
as  proposed  customers.  Of  the  nine 
establishments  inspected,  two  revealed 
that  they  never  heard  of  Shani;  three 
indicated  that  they  did  not  intend  on 
purchasing  listed  chemical  products 
from  Shani;  one  firm  disclosed  that  it 
had  stopped  selling  pseudoephedrin  for 
over  a  yaar;  and  one  informed  DEA 
investigartors  that  it  already  had  a  listed 
chemical  supplier.  The  two  remaining 
business  establishments  were  closed 
and  boarded  up. 

On  July  12,  2002,  the  DEA  Oklahoma 
City  Dis&ict  Office  received  a  letter  from 
the  Genaral  Counsel  for  the  Oklahoma 
State  Bureau  of  Narcotics  and 
Dangerous  Drugs  Control  (the  Bureau) 
regarding  Shani's  DEA  registration 
application.  The  General  Counsel 
argued  that  approval  of  Shani's 
application  would  be  contrary  to  the 
public  interest  of  the  citizens  of 
Oklahoma  based  in  part  upon  "*   *   *  an 
exponential  growth  in  the  number  of 
clandestine  methamphetamine 
laboratories  seized"  in  that  state.  The 
letter  further  outlined  the  Bureau's 
alarm  over  the  events  of  June  18,  2002, 
when  the  Oklahoma  City  Police 
Department  observed  large  quantities  of 
"Heet"  gas  line  additive  and  batteries  on 
the  premises  of  Shani.  The  General 
Counsel  found  that  these  products  "are 
widely  used  along  with 
pseudoephedrine  to  manufacture 
methamphetamine,  and  *   *   *  the 
combination  of  these  three  basic 
substances  in  one  location  is  very 
consistent  with  involvement  in  such 
criminal  activity."  The  General  Counsel 
concluded  that  the  Bureau  was  "aware 
of  no  legitimate  reason  why  a  chemical 
dealer  would  hcindle  only  or  even 
primarily  Heet,  batteries  and 
pseudoephedrine,  unless  he  or  she  was 
catering  specifically  to  those  engaged  in 
criminal  drug  manufacturing." 

Pursuant  to  21  U.S.C.  823^1),  the 
Administrator  may  deny  an  application 
for  Certificate  of  Registration  if  he 
determines  that  granting  the  registration 
would  be  inconsistent  with  the  public 
interest  as  determine  under  that  section. 
Section  823(h)  requires  the  following 
factors  be  considered  in  determining  the 
public  interest: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  listed  chemicals 
into  other  than  legitimate  channels; 


(2)  compliance  with  applicable 
Federal.  State,  and  local  law: 

(3)  Any  prior  conviction  record  imder 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law; 

(4)  Any  past  experience  in  the 
manufacture  and  distribution  of 
chemicals:  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

As  with  the  public  interest  analysis 
for  practitioners  and  pharmacies 
pursuant  to  subsection  (f)  of  section  823, 
these  factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors, 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  denied.  See.  e.g.,  Energy 
Outlet.  64  FR  14269  (1999).  See  also 
Henn'J.  Schwartz.  Jr..  M.D..  54  FR 
16422  (1989). 

The  Administrator  finds  factors  one, 
four  and  five  relevant  to  Shani's 
pending  application  for  registration. 

With  respect  to  factor  one, 
maintenance  of  effective  controls 
against  the  diversion  of  listed 
chemicals,  DEA's  pre-registjation 
inspection  documented  adequate 
security  measures  taken  bv  Shani  with 
respect  to  the  company's  proposed 
storage  of  listed  chemicals  at  its  532-B 
North  Pennsylvania  location.  However, 
DEA's  follow-up  inspection  of  Shani 
revealed  that  the  company  has  since 
abandoned  that  location  and  moved  its 
operation  to  a  second  location.  There  is 
no  evidence  in  the  investigative  file  that 
Shani  has  requested  modification  of  its 
pending  application  for  registration  to 
reflect  a  different  business  address,  or 
that  DEA  has  conducted  a  second  pre- 
registration  inspection  of  Shani  to 
determine  the  adequacy  of  any  security 
measures  the  company  currently  has  in 
place. 

With  respect  to  factor  four,  tfie 
applicant's  past  experience  in  the 
distribution  of  chemicals.  DEA's 
investigation  revealed  that  the  owner  of 
Shani  has  no  previous  experience 
related  to  distributing  or  otherwise 
handling  listed  chemicals.  The 
investigative  file  further  revealed  that 
Shani  has  no  procedures  in  place  to 
identify-  "suspicious  "  activity  regarding 
a  regulated  transaction,  in  order  to 
report  such  activitv  to  DEA  as  required 
by  to  21  U.S.C.  836(b)(1)(A)  and  21  CFR 
1310. 05(a)(1).  and  Mr.  Maq.sood  has  no 
experience  with  suspicious  orders 
related  to  Hsted  chemicals.  This  factor 
weighs  against  the  granting  of  Shani's 
pending  application.  See,  Matthew  D. 
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Graham.  67  FR  10229  (2002);  Xtreine 
Entfrprises.  Inc..  67  FR  76195  (2002).  In 
addition,  the  Administrator  finds  factor 
four  relevant  to  Mr.  Maqsood's 
unfamiliarity  with  listed  chemical 
products  as  evidenced  by  his  statement 
to  DEA  investigators  that  he  intended  to 
distribute  ephedrine  products  when  not 
authorized  to  do  so  under  Oklahoma 
state  law.  Mr.  Maqsood  further 
demonstrated  his  lack  of  familiarity 
with  listed  chemical  products  when  he 
expressed  confusion  over  the 
differences  between  combo-ephedrine 
products  and  products  containing 
phenylpropanolamine. 

With  respect  to  facto  five,  other 
factors  relevant  to  and  consistent  with 
the  public  safety,  the  Administrator 
finds  this  factor  relevant  to  Shani's 
proposal  to  distribute  listed  chemical 
products  primarily  to  convenience 
stores  and  combination  food  mart/gas 
station.  While  there  are  no  specific 
prohibitions  under  the  Controlled 
Substance  Act  regarding  the  sale  of 
listed  chemical  products  to  these 
entities,  DEA  has  nevertheless  found 
that  gas  stations  and  convenience  stores 
constitute  sources  for  the  diversion  of 
listed  chemical  products.  See,  e.g., 
Sinbud  Distributing.  67  FR  10232.  10233 
(2002):  K.V..\f.  Enterprises,  67  FR  70968 
(2002)  (denial  of  application  based  in 
part  upon  information  developed  by 
DEA  that  the  applicant  proposed  to  sell 
listed  chemicals  to  gas  stations,  and  the 
fact  that  these  establishments  in  turn 
have  sold  listed  chemical  products  to 
individuals  engaged  in  the  illicit 
manufacture  of  methamphetamine): 
Xtrernp  Enterprises.  Inc..  supra.  The 
Administrator  is  further  concerned 
about  Shani"s  proposed  customer  base. 
particularly  in  light  of  the  public  health 
threat  facing  the  State  of  Oklahoma  and 
several  surrounding  states  arising  from 
the  increased  diversion  of  listed 
chemicals  to  the  illicit  manufacture  of 
methamphetamine. 

Notwithstanding  the  above  concerns, 
the  Administrator  also  finds  factor  five 
relevant  to  the  results  of  DEA's 
verification  of  Shani's  proposed 
customers.  Among  Shani's  potential 
customers  were  two  individuals 
convicted  of  felony  charges  related  to 
the  unlawful  handling  of  listed 
chemicals,  two  that  never  heard  of 
Shani.  three  that  revealed  their  intent 
not  to  purchase  listed  chemicals  from 
Shani,  one  that  had  stopped  selling 
pseudoephedrine.  and  two 
establishments  were  closed  and  boarded 
up. 

Factor  five  is  also  relevant  to  the 
chemical  handhng  histories  of  Shani's 
proposed  suppliers.  The  Administrator 
is  concerned  that  Shani's  proposed 


suppliers  have  apparently  engaged  in 
distribution  practices  that  has  led  to  the 
diversion  of  large  quantities  of  listed 
chemical  products. 

The  Administrator  also  finds  factor 
five  relevant  to  Shani's  possession  and 
apparent  sale  of  products  that  facilitate 
the  illicit  production  of 
methamphetamine.  In  addition  to  listed 
chemicals  such  as  pseudoephedrine, 
"Heet"  gas  line  additive  and  other 
products  containing  methyl  alcohol,  lye, 
as  well  as  lithium  batteries,  are  products 
typically  used  in  the  illicit 
methamphetamine  manufacturing 
process.  These  items  are  routinely 
discovered  by  law  enforcement 
personnel  at -clandestine 
methamphetamine  laboratory  sites.  See. 
Clandestine  Drug  Labs,  FBI  Law 
Enforcement  Bulletin,  April  2000.  The 
Administrator  has  also  learned  that 
small-scale  retailers  in  the  Oklahoma 
City  area  have  stockpiled  hundreds  and 
thousands  of  bottles  of  starting  fluid  and 
"Heet"  products,  even  during  times  of 
the  year  when  there  is  no  apparent 
demand  for  the  product.  When  a 
relatively  small  scale  merchant  packages 
and  displays  large  quantities  of  such 
products  alongside  ft-equently  diverted 
listed  chemicals  like  pseudoephedrine, 
that  person  or  entity,  either  knowingly 
or  unknowingly,  creates  a  climate 
conducive  for  the  illicit  manufacture  of 
methamphetamine. 

The  Administrator  finds  relevant 
under  factor  five,  the  recommendation 
of  the  Oklahoma  State  Bureau  of 
Narcotics  and  Dangerous  Drugs  Control 
that  DEA  not  approve  Shani's 
application  for  registration.  The 
Bureau's  recommendation  was  based  in 
part  upon  concerns  surrounding  Shanis 
storage  of  large  quantities  of  "Heet"  and 
batteries,  and  how  these  products  are 
catered  to  individuals  engaged  in  the 
illicit  manufacture  of 
methamphetamine. 

The  Administrator  finds  factor  five 
relevant  to  Shani's  request  to  distribute 
phenylpropanolamine,  and  the  apparent 
lack  of  safety  associated  with  the  use  of 
that  product.  On  November  6,  2000,  the 
Food  and  Drug  Administration  (FDA) 
issued  a  pubfic  health  advisofy 
concerning  phenylpropanolamine.  See, 
U.S.  Food  and  Drug  Administration, 
Center  for  Drug  Evaluation  and 
Research,  newsletter,  November  6,  2000 
In  a  study  cited  by  the  FDA,  researchers 
have  discovered  that  taking 
phenylpropanolamine  increases  the  risk 
of  hemorrhagic  stroke  (bleeding  into  the 
brain  or  into  tissue  surrounding  the 
brain)  in  women.  The  study  found  that 
men  may  also  be  at  risk  for  taking  the 
drug.  Although  the  risk  of  hemorrhagic 
stroke  is  very  low.  the  FDA  has 


recommended  that  consumers  not  use 
any  products  that  contain 
phenylpropanolamine. 

In  addition,  FDA's  Nonprescription 
Drugs  Advisor\-  Committee  (NDAC) 
subsequently  reviewed  the  above  study 
and  other  information  on 
phenylpropanolamine.  Id.  NDAC 
determined  that  there  is  an  association 
between  phenylpropanolamine  and 
hemorrhagic  stroke  and  recommended 
that  the  drug  not  be  considered  safe  for 
over-the-counter  use.  FDA  has  requested 
that  all  drug  companies  discontinue 
marketing  products  containing 
phenylpropanolamine.  In  response  to 
FDA's  request,  many  companies 
voluntarily  reformulated  and  are 
continuing  to  reformulate  their  products 
to  exclude  phenylpropanolamine  while 
FDA  proceeds  with  the  regulatory 
process  necessan.'  to  remove  the  drug 
ft-om  the  market.  FDA 's  November  6. 
2000  newsletter,  supra. 

As  of  the  date  of  this  final  order,  the 
Administrator  is  unaware  of  whether 
the  FDA  has  undertaken  any  regulatory- 
action  to  remove  phenylpropanolamine 
from  the  market.  However,  there  is  no 
information  before  the  Administrator  to 
refute  recent  findings  that 
phenylpropanolamine  may  pose  a 
health  risk  to  users  of  the  drug.  In  light 
of  current  data  which  suggests  that 
phenylpropanolamine  is  unsafe  for 
human  consumption,  the  Administrator 
finds  this  factor  also  weighs  against  the 
granting  of  Shani's  application  for  DEA 
registration.  Based  on  the  foregoing,  the 
Administrator  concludes  that  granting 
the  pending  application  of  Shani  would 
be  inconsistent  with  the  public  interest. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28'CFR  0.100(b) 
and  0.104,  hereby  orders  that  the 
pending  application  for  DEA  Certificate 
of  Registration,  previously  submitted  by 
Shani  Distributors  be,  and  it  hereby  is, 
denied.  This  order  is  effective  December 
3,  2003. 

Dated:  September  16,  2003. 
Karen  P.  Tandy, 
Administrator. 
[FR  Doc.  03-26654  Filed  10-31-03;  8:45  am] 
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Criminal  Apprehension  Program 
(VICAP)  Crime  Analysis  Report. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68.  Number  128.  on 
page  39971,  on  July  3,  2003,  allowing 
for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  3,  2003.  This 
process  is  conducted  in  accordance  with 
.5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
hiformation  and  Regulatory  Affairs, 
.Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
.\dditionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

( 1 )  Evaluate  whether  the  proposed 
cf)llection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
mcluding  the  validitv  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Violent  Criminal  Apprehension  Program 
(VICAP)  Crime  Analysis  Report. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  FD-676.  Department  of 
Justice,  Federal  Bureau  of  Investigation, 
Violent  Criminal  Apprehension  Program 
Unit. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government,  Brief  Abstract:  Collects 
data  at  crime  scenes  (e.g.,  unsolved 
murders  or  sexual  assaults)  for  analysis 
by  VICAP  staff  of  the  FBI.  Law 
enforcement  agencies  reporting  similar 
pattern  crimes  will  be  provided 
information  to  initiate  a  coordinated 
multi-agency  investigation  to  expedite 
identification  and  apprehension  of 
violent  criminal  offenders  (e.g.,  serial 
murderers,  serial  rapists). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondents  at  an 
average  of  one  hour  per  response. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  10.000  total  burden 
hours. 

//  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW., 
Washington,  DC  20530, 

Dated:  October  28,  2003. 

Brenda  E.  Dyer, 

Deputy'  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  03-27526  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
Request  for  Information  Concerning 
Labor  Rights  in  Bahirain  and  Its  Laws 
Governing  Exploitative  Child  Labor 

AGENCIES:  Office  of  the  Secretary.  Labor; 
Office  of  the  United  States  Trade 
Representative  and  Department  of  State. 
ACTION:  Request  for  public  comments. 


SUMMARY:  This  notice  is  a  request  for 
comments  from  the  public  to  assist  the 
Secretary  of  Labor,  the  United  States 
Trade  Representative,  and  the  Secretary 
of  State  in  preparing  reports  regarding 
labor  rights  in  Bahrain  and  describing 
the  extent  to  which  it  has  in  effect  laws 
governing  exploitative  child  labor.  The 
Trade  Act  of  2002  requires  reports  on 
these  issues  and  others  when  the 
President  intends  to  use  trade 
promotion  authority  procedures  in 
connection  with  legislation  approving 
and  implementing  a  trade  agreement. 
The  President  assigned  the  functions  of 
preparing  reports  regarding  labor  rights 
and  the  existence  of  laws  governing 
exploitative  child  labor  to  the  Secretary 
of  Labor,  in  consultation  with  the 
Secretary  of  State  and  the  United  States 
Trade  Representative.  The  Secretary  of 
Labor  further  assigned  these  functions 
to  the  Secretary  of  State  and  the  United 
States  Trade  Representative,  to  be 
carried  out  by  the  Secretary  of  Labor, 
the  Secretary  of  State  and  the  United 
States  Trade  Representative. 
DATES:  Public  comments  should  be 
received  no  later  than  5  p.m.  December 
18, 2003. 

ADDRESSES:  Persons  submitting 
comments  are  strongly  advised  to  make 
such  submissions  bv  electronic  mail  to 
the  following  address: 
FRFTABahrain@dol.gov  Submissions 
by  facsimile  may  be  sent  to:  Betsy 
White.  Office  of  International  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  at 
(202) 693-4851. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  regarding  the 
submissions,  please  contact  Betsy 
White,  Office  of  International  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  at 
(202)  693-4919,  facsimile  (202)  693- 
4851.  These  are  not  toll-free  numbers. 
Substantive  questions  concerning  the 
labor  rights  report  and/Or  the  report  on 
Bahrain's  laws  governing  exploitative 
child  labor  should  be  addressed  to  Jorge 
Perez-Lopez.  Office  of  International 
Economic  Affairs,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-4883,  facsimile 
(202)693-4851. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  4,  2003,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002,  the  United  States  Trade 
Representative  (USTR)  notified  the 
Congress  of  the  President's  intent  to 
initiate  a  free  trade  agreement  with 
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Bahrain.  The  notification  letters  to  the 
Congress  can  be  found  on  the  USTR 
Web  site  at  http://i\-v^'yi'. ustr.gov/new/ 
fta/Bahrain/2003-08-04-notification- 
house.pdf  and  http://i\-w\v. ustr.gov/new/ 
fta/Bahrain/2003-0S-04-notification- 
senate.pdf,  respectively.  The 
interagency  Trade  Policy  Staff 
Committee  (TPSC)  has  invited  the 
public  to  provide  written  comments 
and/or  oral  testimony  at  a  public 
hearing  to  be  conducted  on  November  5, 
2003  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations  (68  FR 
51164)  (Aug.  25.  2003).  It  is  intended 
that  negotiations  will  be  launched  in 
January  2004. 

The  FTA  is  part  of  the  President's 
initiative  on  the  creation  of  a  Middle 
East  Free  Trade  Area.  By  moving  from 
unilateral  trade  preferences  to  a 
reciprocal  trade  agreement,  the  FTA  will 
seek  to  eliminate  duties  and  unjustified 
barriers  to  trade  in  both  U.S.-  and 
Bahrain-origin  goods  and  also  address 
trade  in  services,  trade  in  agricultural 
products,  investment,  trade-related 
aspects  of  intellectual  property  rights, 
government  procurement,  trade-related 
environmental  and  labor  matters,  and 
other  issues.  The  FTA  is  expected  to 
contribute  to  stronger  economies,  the 
rule  of  law,  sustainable  development, 
and  more  accountable  institutions  of 
governance,  complementing  ongoing 
domestic,  bilateral,  and  multilateral 
efforts  in  the  region. 

The  Trade  Act  of  2002  (Pub.  L.107- 
210)  (the  Trade  Act)  sets  forth  special 
procedures  (Trade  Promotion  Authority) 
for  approval  and  implementation  of 
Agreements  subject  to  meeting 
conditions  and  requirements  in  Division 
B  of  the  Trade  Act.  •Bipartisan  Trade 
Promotion  Authority.  "  Section  2102(a)- 
(c)  of  the  Trade  Act  includes  negotiating 
objectives  and  a  listing  of  priorities  for 
the  President  to  promote  in  order  to 
"address  and  maintain  United  States 
competitiveness  in  the  global  economy" 
in  pursuing  future  trade  agreements. 
The  President  assigned  several  of  the 
functions  in  section  2102(c)  to  the 
Secretary  of  Labor.  (E.O.  13277).  These 
include  the  functions  set  forth  in  section 
2102(c)(8).  which  requires  that  the 
President  "in  connection  with  any  trade 
negotiations  entered  into  under  this  Act. 
submit  to  the  Committee  on  Wavs  and 
Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the 
Senate  a  meaningful  labor  rights  report 
of  the  country,  or  countries,  with 
respect  to  which  the  President  is 
negotiating."  and  the  function  in  section 
2102(c)(9),  which  requires  that  the 
President  "with  respect  to  anv  trade 
agreement  which  the  President  seeks  to 


implement  under  trade  authorities 
procedures,  submit  to  the  Congress  a 
report  describing  the  extent  to  which 
the  countr\-  or  countries  that  are  parties 
to  the  agreement  have  in  effect  laws 
governing  exploitative  child  labor." 

II.  Information  Sought 

Interested  parties  are  invited  to 
submit  written  information  as  specified 
below  to  be  taken  into  account  in 
drafting  the  required  reports.  Materials 
submitted  should  be  confined  to  the 
specific  topics  of  the  reports.  In 
particular,  agencies  are  seeking  wTitten 
submissions  on  the  following  topics: 

1.  Labor  laws  of  Bahrain,  including 
laws  governing  exploitative  child  labor, 
and  that  country's  implementation  and 
enforcement  of  its  labor  laws  and 
regulations; 

2.  The  situation  in  Bahrain  with 
respect  to  core  labor  standards; 

3.  Steps  taken  by  Bahrain  to  comply 
with  International  Labor  Organization 
Convention  No.  182  on  the  worst  forms 
of  child  labor:  and 

4.  The  nature  and  extent,  if  any,  of 
exploitative  child  labor  in  Bahrain. 
Section  2113(6)  of  the  Trade  Act  defines 
"core  labor  standards"  as: 

(A)  The  right  of  association; 

(B)  The  right  to  organize  and  bargain 
collectively; 

(C)  A  prohibition  on  the  use  of  any 
form  of  forced  or  compulsorv'  labor; 

(D)  A  minimum  age  for  the 
employment  of  children;  and 

(E)  Acceptable  conditions  of  work 
with  respect  to  minimum  wages,  hours 
of  work,  and  occupational  safety  and 
health. 

III.  Requirements  for  Submissions 

This  document  is  a  request  for  facts  or 
opinions  submitted  in  response  to  a 
general  solicitation  of  comments  from 
the  pubhc.  To  ensure  prompt  and  full 
consideration  of  submissions,  we 
strongly  recommend  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FRFTABahrain@doI.gov.  Persons 
making  submissions  by  e-mail  should 
use  the  following  subject  line:  "Bahrain: 
Labor  Rights  and  Child  Labor  Reports." 
Documents  should  be  submitted  in 
WordPerfect,  MS  Word,  or  text  (.TXT) 
format.  Supporting  documentation 
submitted  as  spreadsheets  is  acceptable 
in  Quattro  Pro  or  Excel  format.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 


not  as  separate  files.  Written  comments 
will  be  placed  in  a  file  open  to  public 
inspection  at  the  Department  of  Labor, 
Room  S-5317.  200  Constitution  Avenue, 
NW..  Washington,  DC  20210.  and  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR,  1 724 
F  Street.  NW.  Washington,  DC  20508. 
An  appointment  to  review  the  file  at  the 
Department  of  Labor  may  be  made  by 
contacting  Betsy  White  at  (202)  693- 
4919.  An  appointment  to  review  the  file 
at  USTR  mav  be  made  bv  calling  (202) 
395-6186.  The  USTR  Reading  Room  is 
generally  open  to  the  public  from  10 
a.m. -12  noon  and  1-4  p.m.,  Monday 
through  Friday.  Appointments  must  be 
scheduled  at  least  48  hours  in  advance. 

Signed  at  Washington.  DC.  this  27th  day  of 
October  2003. 

Arnold  Levine, 

Deputy  Under  Secretary  for  International 
Affairs. 

!FR  Doc.  03-27568  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs: 
Request  for  Information  Concerning 
Labor  Rights  in  the  Dominican 
Republic  and  Its  Laws  Governing 
Exploitative  Child  Labor 

AGENCIES:  Office  oi  me  Secretary,  Labor; 
Office  of  the  United  States  Trade 
Representative  and  Department  of  State. 
ACTION:  Request  for  comments  from  the 

public. 

SUMMARY:  This  notice  is  a  request  for 
comments  from  the  public  to  assist  the 
Secretar\'  of  Labor,  the  United  States 
Trade  Representative,  and  the  Secretary 
of  State  in  preparing  reports  regarding 
labor  rights  in  the  Dominican  Republic 
and  describing  the  extent  to  which  it 
has  in  effect  laws  governing  exploitative 
child  labor.  The  Trade  Act  of  2002 
requires  reports  on  these  issues  and 
others  when  the  President  intends  to 
use  trade  promotion  authority 
procedures  in  connection  with 
legislation  approving  and  implementing 
a  trade  agreement.  The  President 
assigned  the  functions  of  preparing 
reports  regarding  labor  rights  and  the 
existence  of  laws  governing  exploitative 
child  labor  to  the  Secretary  of  Labor,  in 
consultation  with  the  Secretary  of  State 
and  the  United  States  Trade 
Representative.  The  Secretar>'  of  Labor 
further  assigned  these  functions  to  the 
Secretarv'  of  State  and  the  United  States 
Trade  Representative,  to  be  carried  out 
by  the  Secretar\'  of  Labor,  the  Secretary 
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of  State  and  the  United  States  Trade 
Representative. 

DATES:  Public  comments  should  be 
received  no  later  than  5  p  m.  December 
18, 2003 

ADDRESSES:  Persons  submitting 
comments  are  strongly  advised  to  make 
such  submissions  by  eleclronic  mail  to 
the  fciliowing  address: 
FRFTADominicanRepublic@doI.gov. 
Submissions  bv  facsimile  may  be  sent 
to:  Betsy  \Vhit'^  Office  of  International 
Economic  Affairs.  Bureau  of 
hitcrnational  Labor  Affairs,  U.S. 
Department  of  Labor,  at  !202)  693-4851. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  regardmg  the 
submissions,  please  contact  Betsy 
White,  Office  of  international  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  at 
(202)  693-4919.  facsimile  (202)  693- 
4851   These  are  not  toll-free  numbers. 
Substantive  questions  concerning  the 
labor  rights  report  and/or  the  report  on 
the  Dominican  Republic's  laws 
governing  exploitative  child  labor 
should  be  addressed  to  Jorge  Perez- 
Lopez.  Office  of  International  Economic 
Affairs.  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  telephone  (202)  693-4883, 
facsimile  (202)  69.3-4851. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  .^ugust  4.  2003.  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002,  the  United  States  Trade 
Representative  (USTR)  notified  the 
Congress  of  the  President's  intent  to 
enter  into  free  trade  negotiations  with 
the  Dominican  Republic.  The 
notification  letters  to  the  Congress  can 
be  found  on  the  USTR  Web  site  at 
http://i\-n-w.ustr.gov/new/fta/Dr/2003- 
08-04-notification-house.pdf  and  http:// 
\v-ww. ustr.gov/new/fta/Dr/2003-08-04- 
notification-senate.pdf  respectively.  At 
a  public  hearing  conducted  on  October 
8.  2003,  the  interagency  Trade  Policy 
Staff  Committee  (TPSC)  received  written 
comments  and  oral  testimony  from  the 
public  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations  (68  FR 
51167)  (Aug.  28,  2003).  It  is  intended 
that  negotiations  will  be  launched  in 
lanuarv  2004. 

Through  these  negotiations,  we  expect 
to  provide  for  essentially  the  same 
disciplines  as  those  in  the  Free  Trade 
Agreement  we  are  currentlv  negotiating 
with  the  five  members  of  the  Central 
American  Economic  Integration  System 
(Costa  Rica,  El  Salvador.  Guatemala, 
Honduras,  and  Nicaragua)  (CAFTA), 


and  to  negotiate  specific  market  access 
commitments  with  the  Dominican 
Republic. 

The  Trade  Act  of  2002  (Pub.  L.  107- 
210)  (the  Trade  Act)  sets  forth  special 
procedures  (Trade  Promotion  Authority) 
for  approval  and  implementation  of 
Agreements  subject  to  meeting 
conditions  and  requirements  in  Division 
B  of  the  Trade  Act,  "Bipartisan  Trade 
Promotion  Authority."  Section  2102(a)- 
(c)  of  the  Trade  Act  includes  negotiating 
objectives  and  a  listing  of  priorities  for 
the  President  to  promote  in  order  to 
"address  and  maintain  United  States 
competitiveness  in  the  global  economy  ' 
in  pursuing  futiire  trade  agreements. 
The  President  assigned  several  of  the 
functions  in  section  2102(c)  to  the 
Secretar>'  of  Labor.  (E.O.  13277).  These 
include  the  functions  set  forth  in  section 
2102(c)(8),  which  requires  that  the 
President  "in  connection  with  any  trade 
negotiations  entered  into  under  this  Act, 
submit  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the 
Senate  a  meaningful  labor  rights  report 
of  the  country,  or  countries,  with 
respect  to  which  the  President  is 
negotiating,"  and  the  function  in  section 
2102(c)(9),  which  requires  that  the 
President  "with  respect  to  any  trade 
agreement  which  the  President  seeks  to 
implement  under  trade  authorities 
procedures,  submit  to  the  Congress  a 
report  describing  the  extent  to  which 
the  country  or  countries  that  are  parties 
to  the  agreement  have  in  effect  laws 
governing  exploitative  child  labor." 

II.  Information  Sought 

Interested  parties  are  invited  to 
submit  written  information  as  specified 
below  to  be  taken  into  account  in 
drafting  the  required  reports.  Materials 
submitted  should  be  confined  to  the 
specific  topics  of  the  reports.  In 
particular,  agencies  are  seeking  written 
submissions  on  the  following  topics: 

1 .  Labor  laws  of  the  Dominican 
Republic,  including  laws  governing 
exploitative  child  labor,  and  that 
country's  implementation  and 
enforcement  of  its  labor  laws  and 
regulations; 

2.  The  situation  in  the  Dominican 
Republic  with  respect  to  core  labor 
standards: 

3.  Steps  taken  by  the  Dominican 
Republic  to  comply  with  International 
Labor  Organization  Convention  No.  182 
on  the  worst  forms  of  child  labor;  and 

4.  The  nature  and  extent,  if  any,  of 
exploitative  child  labor  in  the 
Dominican  Republic. 

Section  2113(6)  of  the  Trade  Act 
defines  "core  labor  standards"  as: 
(A)  The  right  of  association; 


(B)  The  right  to  organize  and  bargain 
collectively; 

(C)  A  prohibition  on  the  use  of  any 
form  of  forced  or  compulsory  labor: 

(D)  A  minimum  age  for  the 
employment  of  children;  and 

(E)  Acceptable  conditions  of  work 
with  respect  to  minimum  wages,  hours 
of  work,  and  occupational  safety  and 
health. 

III.  Requirements  for  Submissions 

This  document  is  a  request  for  facts  or 
opinions  submitted  in  response  to  a 
general  solicitation  of  comments  from 
the  public.  To  ensure  prompt  and  full 
consideration  of  submissions,  we 
strongly  recommend  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FRFTADoiininicanRepublic@dol.gov. 
Persons  making  submissions  by  e-mail 
should  use  the  following  subject  line: 
"Dominican  Republic:  Labor  Rights  and 
Child  Labor  Reports."  Documents 
should  be  submitted  in  WordPerfect, 
MS  Word,  or  text  (.TXT)  format. 
Supporting  documentation  submitted  as 
spreadsheets  is  acceptable  in  Quattro 
Pro  or  Excel  format.  Persons  w^ho  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters: 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files.  Written  comments 
will  be  placed  in  a  file  open  to  public 
inspection  at  the  Department  of  Labor, 
Room  S-5317.  200  Constitution  Avenue 
N\V.,  Washington.  DC  20210,  and  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR.  1724 
F  Street  NW..  Washington.  DC  20508. 
An  appointment  to  review  the  file  at  the 
Department  of  Labor  may  be  made  by 
contacting  Betsy  White  at  (202)  693- 
4919.  An  appointment  to  review  the  file 
at  USTR  may  be  made  hv  calling  (202) 
395-6186.  The  USTR  Reading  Room  is 
generally  open  to  the  public  from  10 
a.m. -12  noon  and  1-4  p.m.,  Mondav 
through  Friday.  Appointments  must  be 
scheduled  at  least  48  hours  in  advance. 

Signed  at  Washington,  DC.  this  27th  of 
October  2003 

Arnold  Levine, 

Deputy  Under  Secretary  for  International 

Affairs. 

[FR  Doc.  0.3-27569  Filed  10-31-03;  8:45  am) 

BILLING  CODE  4S10-2&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.757] 

State  Of  Alaska  Commercial  Fisheries 
Entry  Commission  Permit 
#S04T57885QT.  Soldotna.  AK.  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  4.  2003.  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  the  group  of  workers  covered 
by  State  of  Alaska  Commercial  Fisheries 
Entrv  Commission  Permit 
#S04T57885QT.  Soldotna,  Alaska. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223  (b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  10th  day  of 
September,  2003. 

linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27577  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52.689] 

Alkahn  Labels,  Jac-Arts  Division, 
Cochran.  GA:  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  27,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Alkahn  Labels,  Jac-Arts  Division, 
Cochran,  Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC.  this  4th  day  of 
September.  200.3. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc  0,3-27574  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-53,013] 

American  Uniform  Co..  Robbinsville, 
NC:  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  26.  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  American  Uniform 
Company,  Robbinsville,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  8th  day  of 
October.  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27579  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.755] 

Fishing  Vessel  (F/V)  Kaja  Marie, 
Naknek,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  4.  2003.  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  F/V  Kaja  Marie, 
Naknek,  Alaska. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  employed  at  some  point 
during  the  period  under  investigation. 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  level  of  employment. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC,  this  10th  day  of 
September.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27576  Filed  10-31-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52.767] 

Karen  Manufacturing.  Elizabeth.  NJ; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  4.  2003.  in 
response  to  a  petition  filed  by  the  New 
Jersey  Department  of  Labor  Coordinator 
on  behalf  of  workers  at  Karen 
Manufacturing,  Elizabeth,  New  Jersey. 

This  investigation  revealed  that  the 
petitioner  regarding  the  investigation 
has  been  deemed  invalid.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  10th  day  of 
September.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27578  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52  736] 

Lala  Ellen  Knitting.  Fort  Payne.  AL: 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  3,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Lala  Ellen  Knitting, 
Fort  Payne,  Alabama. 

The  petitioning  worker  group  is 
covered  by  an  earlier  petition  filed  on 
August  21,  2003  (TA-\V-52,564),  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose:  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  5th  day  of 
September.  2003. 

Richard  Church, 

Certifying  Officer,  Division^of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27575  Filed  10-31-03;  8:45  amj 
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DEPARTMEhJT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-52,430] 

New  York  Airbral<e  Corporation, 
Watertown,  NY;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  July  31. 
2003  in  response  to  a  petition  filed  by 
d  company  official  on  behalf  of  workers 
at  Nf^w  York  Airbrake  Corporation, 
Watertown,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  5lh  day  of 
September  2003. 
Richard  Church, 

i.rrtitvini:  Otticf-r.  Division  of  Trade 

AdjuslnnTit  Assistance. 

[FR  Doc.  03-27570  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,437] 

Saint-Gobain  Calmar,  tnc.  City  of 
Industry,  CA;  Notice  of  Termination  of 
Investigation 

Pursuani  to  section  221  of  the  Trade 

.Act  of  1974.  an  investigation  was 
initiated  on  luly  31,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
the  State  TAA  Coordinator  on  behalf  of 
workers  at  Samt-Gobain  Calmar,  City  of 
hidustry.  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  5th  day  of 

September.  2003. 

Richard  Church. 

Certihm^  Otfirer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc  03-27371  Filed  10-31-03;  8:45  ami 

BILLING  CODE  451(>-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.586] 

Business  Confidential,  Thantex 
Specialities,  Inc.,  Abbeville,  SC:  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Thantex  Specialties,  Inc., 
Abbeville,  South  Carolina. 

The  petitioner  has  requested  that  ihe 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27573  Filed  10-31-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,579] 

Wellington  Synthetic  Fibers,  Leesville, 
SC:  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Wellington  Synthetic  Fibers, 
Leesville,  South  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  diis  4th  day  of 
September.  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27572  Filed  10-31-03;  8:45  am) 

BILLING  CODE  4510-30-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endow/ment  for  the  Arts;    - 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  three  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 


National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  N^V.. 
Washington,  DC  20506  as  follows: 

Dance:  November  17-19,  2003,  Room 
730  (Challenge  America-Access  and 
Heritage  and  Preservation  categories). 
This  meeting  will  be  closed. 

Opera:  November  24,  2003.  Room  714 
(Challenge  America:  Access.  Heritage 
and  Preservation  categories).  A  portion 
of  this  meeting,  fiom  4:30  p.m.  to  5:30 
p.m.,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
4:30  p  m.  and  from  5:30  p.m.  to  6  p.m., 
will  be  closed. 

Multidisciplin  ary/Presen  ting : 
December  1-5.  2003.  Room  716 
(Challenge  America:  Access.  Heritage  & 
Preservation  categories).  A  portion  of 
this  meeting,  from  1 1:15  a.m.  to  12:30 
p.m.,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
6  p.m.  on  December  1st  tlirough  4th. 
and  from  9  a.m.  to  11:15  a.m.  and  12:30 
p.m.  to  3  p.m..  will  be  closed. 

The  closed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel 
review,  discussion.  e\aluation.  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
30.  2003.  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 

(6)  of  5  US.C.  552b 

Anv  person  mav  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and.  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 

(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  .^rts,  Washington, 
DC  20506,  or  call  202/682-5691. 
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Dated:  October  28.  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 

S'ational  Endowment  for  the  Arts. 

IFR  Doc.  03-27535  Filed  10-31-03;  8:45  am] 

BILLING  CODE  7537-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-3] 

Carolina  Power  &  Light  Company,  H.B. 
Robinson  Independent  Spent  Fuel 
Storage  Installation;  Notice  of 
Docketing  of  Materials  License  SNM- 
2502  Amendment  Application       ..j. 

By  letter  dated  September  3.  2003. 
Carolina  Power  and  Light  Company 
(CP&L)  submitted  an  application  to  the 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission),  in  accordance  with 
10  CFR  part  72,  requesting  the 
amendment  of  the  H.  B.  Robinson  (HBRj 
independent  spent  fuel  storage 
installation  (ISFSl)  license  (Materials 
License  No,  SNM-2502)  and  the 
Technical  Specifications  for  the  ISFSI 
located  at  Darlington  County.  South 
Carolina.  CP&L  is  seeking  NRC  approval 
to  amend  the  materials  license  to  make 
editorial  changes  to  the  ISFSl's 
technical  specifications.  Specifically, 
CP&L  requested  changes  to  the  drawing 
numbers  referenced  in  the  technical 
specifications  from  the  original  ISFSl 
vendor's  numbers  to  the  H.  B.  Robinson 
plant's  numbers  used  for  drawing 
control.  The  requested  changes  do  not 
affect  the  design,  operation, 
maintenance,  or  sur\'eillance  of  the 
ISFSI. 

This  application  was  docketed  under 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
72-3  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  NRC  approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunitv  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or, 
if  a  determination  is  made  bv  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safegu^ds.  or  his  designee, 
that  the  amendment  does  not  present  a 
genome  issue  as  to  whether  public 
health  and  safety  will  be  significantly 
affected,  the  Director  mav  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  the  action  taken  and 
an  opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescmded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
September  3,  2003.  which  is  available 


for  public  inspection  at  the 
Commission's  Public  Document  Room. 
One  White  Flint  North  Building,  11555 
Rockville  Pike,  Rockville,  MD  or  from 
the  publicly  available  records 
component  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  under  Accession  No. 
ML032510880.  The  NRC  maintains 
ADAMS,  which  provides  text  and  image 
files  of  NRC's  public  documents.  These 
documents  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Man'land.  this  24th  dav 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission, 
lames  Randall  Hall, 

Senior  Project  Manager,  Licensing  Section. 
Spent  Fuel  Project  O^ice.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-27559  Filed  10-31-03:  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide:  Issuance. 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  1  of  Regulator}-  Guide  1.53. 
"Application  of  the  Single-Failure 
Criterion  to  Safety  Systems,"  provides 
guidance  on  methods  acceptable  to  the 
NRC  staff  for  satisfying  the  NRC's 
regulations  with  respect  to  the 
application  of  the  single-failure  criterion 
to  the  electrical  power,  instrumentation, 
and  control  portions  of  nuclear  power 
plant  safety  systems. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulators 
Commission,  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
mav  be  directed  to  Mr.  S.  Aggarwal, 
(301)415-6005;  e-mail  SKA@NRC.GOV. 

Regulaton,-  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  </i«p.//H-u'U',n/r.gov>  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Ser\^ices 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
e-mail  to  <distribution@nrc.gov>.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  bv 
writing  NTIS  at  5285  Port  Royal  Road, 
Springfield.  VA  22161;  telephone  1- 
800-5 5 3-684 7 :  </i ttp .//wHW.nf js.go;-/> . 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville.  MD  this  13th  day  of 
October  2003. 

For  the  Nuclear  Regulatory  Commission. 

Ashok  C.  Thadani, 

Director.  Office  of  Nuclear  Regulatory 
Research. 

IFR  Doc.  03-27.560  Filed  10-31-03:  8:45  am] 

BILLING  CODE  7590-01-? 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  3,  2003: 
A  Closed  Meeting  will  be  held  on 

Wednesday,  November  5.  2003  at 

10:30  a.m.' 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the  , 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  9(B)  and  (10)  and 
17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10),  permit  consideration  of  the 
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scheduled  matters  at  the  Closed 
Meeting. 

Commissioner  Atkins,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wendesday, 
November  5,  2003  will  be: 

Formal  orders  of  investigation: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 

Institution  and  settlement  of  injunctive 

actions:  and 
Opinions. 

For  further  inforfnation,  please 
contact  the  Office  of  the  Secretary  at 
(202) 942-7070. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  28.  2003. 
lonathan  G.  Katz, 

Se(  ivtan. 

[FR  Doc.'03-27616  Filed  10-31-03;  4:14  pm] 

SILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48708   Fne  No   3R-Amex- 
2003-91] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Relating  to  the  Listing 
and  Trading  of  Notes  Based  on  the 
Morgan  Stanley  Technology  Index 

October  28.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  October 
22.  2003,  the  American  Stock  Exchange 
LLC  ("Amex")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  the  Amex  has  prepared. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
on  an  accelerated  basis. 


'15L.J>.C.  78slb)(l). 
■'17CFR240.  19b-4. 


L  Self-Re<juIator\-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade, 
under  Section  107 A  of  the  Amex 
CompanV  Guide,  senior  non-convertible 
debt  securities  ("Notes")  of  Morgan 
Stanley,  the  return  on  which  is  based  on 
the  perfofcrmance  of  the  Morgan  Stanley 
Technology  Index. 

II,  Self-Riegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  f  ling  with  the  Commission,  the 
Amex  in  ;luded  statements  concerning 
the  purp  )se  of,  and  basis  for,  the 
proposec  rule  change  and  discussed  any 
commen  s  it  received  on  the  proposed 
rule  chai  ge.  The  text  of  these  statements 
may  be  ONcamined  at  thej^iaces  specified 
in  Item  I  I  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  \.  B.  and  C  below,  of  tKe  most 
significa:it  aspects  of  such  statements. 


bi 


companies 
subseclors: 
software;  (ii 
new  media 
equipment 
hardware;  ( 


Amex  is  soi 


A:  Self-F  ?gulaton 
Statemei  t 
Statuton 
Change 

1 .  Purpoi  e 

Under 
Compan 
for  listin 
cannot 
listing 
preferrec 
warrants 
trading 
Stanley 
Technol 
calculateii 
Amex." 


•  Organization  s 
of  the  Purpose  of,  and  the 
Basis  for,  the  Proposed  Rule 


Section  107A  of  the  Amex 
Guide,  the  Amex  may  approve 
and  trading  securities  that 
readily  categorized  under  the 
criteria  for  common  and 

stocks,  bonds,  debentures,  or 
'  The  Amex  proposes  to  list  for 
^  otes  based  on  the  Morgan 

echnology  Index.-*  The 
(^gy  Index  will  be  determined, 
and  maintained  solely  by  the 
he  Notes  will  conform  to  the 


'  Sec  Sficirities  Exchange  Act  Release  No.  27753 
(March  1.  1  190).  53  FR  862f.  (March  8.  1990)  (order 
approving  1  ile  No.  SR-Amex-89-29). 

The  Ma  gan  Stanley  Technology  Index  is  an 
equal-dolla   weighted  index  consisting  of  thirty-five 
(35)  securit  es  designed  to  measure  the  performance 
of  a  cross-s(  ction  of  highly  capitalized  U.S. 
hat  are  active  in  nine  technology 
i)  computer  services;  (ii)  design 
i)  server  software;  (iy)  PC  software  and 
(v)  networking  and  telecommunications 
(vi)  server  hardware;  (vii)  server 
iii)  PC  hardware  and  peripherals:  and 
(ix)  special!  ced  systems  and  semi-conductors. 
As  furth  SI  described  in  the  prospectus,  the 
bIv  responsible  for  calculating  and 
maintainini ,  the  Technology  Index  in  consultation 
with  Murga  i  Stanley  &  Co..  hic.  These  duties, 
among  othe  rs.  include  changes  to  the  Index  due  to 
annual  recc  nstitulions  and  adjustments.  The  Amex 
has  re-subn|itted  a  letter  dated  August  29,  1995 
from  Morgaii  Stanley  to  the  Commission  that 
describes  tlje  role  of  the  Amex  with  respect  to  the 
calculation  and  maintenance  of  the  Technology 
Index,  and  |ias  further  represented  that  the  same 
methodolo$»-  will  apply  with  respect  to  the  Notes 
that  are  thetsubject  of  this  proposed  rule  change. 
See  Memorandum  from  Jeffrey  P.  BiuTis,  Associate 


listing  guidelines  under  Section  107A  of 
the  .-Xmex  Company  Guide''  and  the 
continued  listing  guidelines  under 
Sections  1001-1003  of  the  Amex 
Company  Guide. ^ 

The  Notes  are  senior  non-convertible 
debt  securities  of  Morgan  Stanley  that 
will  have  a  term  of  not  less  than  one 
year  nor  more  than  ten  years.  The 
"Initial  Index  Value"  is  the  value  of  the 
Technology  Index  on  the  date  the  Notes 
are  priced  for  the  initial  sale  to  the 
public.  At  maturity  the  holder  of  Notes 
will  be  entitled  to  receive  an  amount 
based  upon  an  "Average  Index  Value," 
which  will  be  determined  by  calculating 
the  arithmetic  average  of  the  "Closing 
Index  Value"  on  each  of  three  (3) 
trading  days  on  which  no  market 
disruption  event  occurs,  beginning  on  or 
after  December  23,  2004.  The  Notes  will 
not  have  a  minimum  principal  amount 
that  will  be  repaid  and,  accordingly, 
payments  on  the  Noies  prior  to  or  at 
maturity  may  be  less  than  the  original 
issue  price  of  the  Notes.  The  Notes  are 
not  callable  by  the  issuer. 

The  "Redemption  Amount, "'which  is 
the  payment  that  a  holder  or  investor 
will  receive  at  maturity  of  the  Note,  will 
be  based  on  whether  the  Average  Index 
Value  is  greater  or  less  than  the  Initial 
Index  Value.  If  the  Average  Index  Value 
is  greater  than  the  Initial  Index  V^alue, 
a  holder  of  the  Notes  will  receive  a 
Redemption  Amount  in  cash  equal  to 
SlO  plus  the  "Leveraged  Upside 
Payment."  The  Leveraged  Upside 
Payment  is  equal  to  SlO  multiplied  by 


General  Counsel.  Amex.  to  Patrick.  M.  loyce.  Special 
Clounsel,  Commission,  dated  October  21.  2003. 

'The  initial  listing  standards  for  the  Notes 
require:  (1)  a  minimum  public  distribution  of  one 
million  units:  (2)  a  minimum  of  400  shareholders; 
(3)  a  market  value  of  at  least  S4  million;  and  (4)  a 
term  of  at  least  one  year.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have  assets  in 
excess  of  SlOO  million,  slockholder's  equitv  of  at 
least  SlO  million,  and  pre-tax  income  oi  at  least 
S750.000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
Section  101  of  ihe  Amex  Company  Guide,  the  Amex 
will  require  the  issuer  to  have  the  following:  (1) 
assets  in  excess  of  S200  million  and  stockholders' 
equity  of  at  least  SlO  million;  or  (2)  assets  in  excess 
of  SlOO  million  and  stockholders'  equitv  of  at  least 
S20  million.  * 

^The  Amex's  continued  listing  guidelines  are  set 
forth  in  Sections  1001  through  1003  of  Part  10  to 
the  Amex  Company  Guide.  Section  1002(b)  of  the 
Amex  C:ompany  Guide  states  that  the  Amex  will 
consider  removing  from  listing  any  security  wher§. 
in  the  opinion  of  the  Amex.  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  .\mex  inadvisable.  With  respect  to 
continued  listing  guidelines  for  distribution  of  the 
Notes,  the  Amex  will  rely,  in  part,  on  the  guidelines 
for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Amex  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  S400.000. 
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200%  of  the  percentage  increase  in  the        (or  "Capped  Amount")  determined  at  this  Redemption  Amount  is  set  lorth 

value  ot  the  Technology  Index  Notes.  the  time  of  issuance.  The  calculation  of      below: 

subject  to  a  maximum  payment  amount 


S10  + 


$10x200%x 


(  Average  Index  Value  -  Initial  Index  Value  ] 


Initial  Index  Value 


')l 


.  subject  to  Capped  Amount 


If  the  Average  Index  Value  is  less  than 
or  equal  to  the  Initial  Index  Value,  a 
holder  of  the  Notes  will  receive  a 
Redemption  Amount  in  cash  equal  to 
the  principal  amount  multiplied  bv  an 
"Index  Performance  Factor."  This  Index 
Performance  Factor  is  the  relationship 
between  the  Average  Index  Value  and 
the  Initial  Index  Value,  and  will  be  a 
number  equal  or  less  than  1.0.  The 
calculation  of  this  Redemption  Amount 
is  set  forth  below: 


$10x 


(  Average  Index  Value  ^ 
I    Initial  Index  Value   ) 


.  The  Redemption  Amount  in  this  case 
would  accordingly  be  less  than  or  equal 
to  SlO  for  each  SIO  principal  amount  of 
the  Notes. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  securitv  or 
any  other  ownership  right  or  interest  in 
the  portfolio  of  securities  comprising 
the  Technology  Index.  The  Notes  are 
designed  for  investors  who  want  to 
participate  in  or  gain  exposure  to  the 
companies  involved  in  various 
technology  subsectors  and  who  are 
willing  to  forego  market  interest 
payments  on  the  Notes  during  such 
term.  The  Commission  has  previously 
approved  the  listing  of  options  on  the 
Technology  Index. '^ 

As  of  October  14,  2003,  the  market 
capitalization  of  the  securities  that 
would  represent  the  Technology  Index 
would  range  from  a  high  of  S314.4 
billion  to  a  low  of  S3. 14  billion.  The 
average  monthly  trading  volume  of  the 
securities  comprising  the  Index  for  the 
last  six  months,  as  of  the  same  date, 
ranged  from  a  high  of  742.5  million 
shares  to  a  low  of  36.02  million  shares. 
The  aggregate  market  capitalization  of 
all  securities  in  the  Index  was 
approximately  SI. 714  trillion.  The 
Amex  would  continue  to  calculate  and 
disseminate  the  value  of  the  Notes  every 
fifteen  seconds  over  the  Consolidated 
Tape  Association's  Network  B. 


"  See  Securities  Exchange  Act  Release  Nos.  36283 
(September  26.  1995),  60  FR  51825  (October  3, 
1995)  (approving  the  listing  of  options  on  the 
Morgan  Stanley  High  Technology  35  Index):  and 
41472  (June  2.  1999),  64  FR  31331  (June  10,  1999) 
(approving  a  reduction  in  the  Morgan  Stanley  High 
Technology  Index  Value). 


Because  the  Notes  are  linked  to  an 
equity  index,  the  Amex's  existing  equity 
floor  trading  rules  would  apply  to  the 
trading  of  the  Notes.  First,  pursuant  to 
Amex  Rule  4 1 1 ,  the  Amex  would 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  everv  customer 
prior  to  trading  the  Notes. «  Second,  the 
Notes  would  be  subject  to  the  equity 
margin  rules  of  the  Amex.'"  Third,  the 
Amex  would,  prior  to  trading  the  Notes, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitabilitv 
recommendations)  when  handling 
transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Amex  would  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of,  such 
transaction.  In  addition,  Morgan  Stanlev 
will  deliver  a  prospectus  in  connection 
with  the  initial  purchase  of  the  Notes. 

The  Amex  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Amex  will  rely 
on  its  existing  surveillance  procedures 
governing  equities,  which  have  been 
deemed  adequate  under  the  Act. 
Because  the  Index  is  maintained  by  a 
broker-dealer  or  an  affiliate  of  a  broker- 
dealer,  it  is  imperative  that  there  be  a 
functional  separation,  such  as  a  firewall, 
between  the  trading  desk  of  the  broker- 
dealer  and  the  research  persons 
responsible  for  maintaining  the  Index. 
Morgan  Stanley  has  represented  to  the 
Commission  that  such  a  firewall  exists. 
Moreover,  because  Morgan  Stanlev 
presents  Amex  with  a  list  of  potential 


■*  Amex  Rule  411  requires  that  every  member, 
member  firm  or  memt>er  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'"  See  Amex  Rule  462  and  Section  107B  of  the 
Amex  Company  Guide. 


component  replacements,  it  is 
imperative  that  both  Morgan  Stanley 
and  Amex  have  policies  that  prohibit 
the  distribution  of  material,  non-public 
information  by  its  employees,  Morgan 
Stanley  and  Amex  have  represented  that 
they  have  policies  that  prohibit  the 
distribution  of  material,  non-public 
information  by  their  employees. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act ' '  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  '^ 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Amex  did  not  receive  any  written 
comments  on  the  proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 


"ISU.S.C.  78f(b). 
•M5  U.S.C.  78f[b)(5). 
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public  in  accordancp  with  the 
provisions  of  3  I'.S.C^  552.  will  be 
dvaiidble  for  inspection  and  copying  at 
the  C^ommission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-91  and  should  be 
submitted  by  November  24.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
HHjuirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act. ' '  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  notes  whose 
V  alui>  is  linked  to  an  equity  index 
currently  listed  and  traded  on  the 
Amex.'-*  Accordingly,  the  Commission 
finds  that  the  listing  and  trading  of  the 
Notes  based  on  the  Technology  Index 
are  consistent  with  the  Act  and  will 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and.  in  general,  protect  investors  and 
tlie  public  interest  consistent  with 
Section  6(b)(5)  of  the  Act.^^' 

As  described  more  fully  above,  at 
maturity,  the  holder  of  a  Note  will 
receive  an  amount  based  upon  the 
Average  Index  Value  of  the  Technology 
Index.  Specifically,  at  maturity,  the 
holder  of  a  Note  will  be  entitled  to 
receive  a  payment  based  on  whether  the 
Average  Index  Value  is  greater  or  less 
than  the  Initial  Index  Value.  If  the 
Average  Index  Value  is  greater  than  the 


'M5U.S.C.  78f(b)(5). 

'^  See  Securities  Exchange  Act  Release  Nos. 
4791 1  (May  22.  2003),  68  FR  32558  (May  30,  2003) 
(approving  the  listing  and  trading  of  notes 
(Wachovia  TEES)  linked  to  the  S&P  500);  47983 
(June  4.  2003).  68  FR  35032  dune  11.2003) 
(approring  the  listing  and  trading  of  a  CSFB 
.Accelerated  Return  Notes  linked  to  S&P  500);  48152 
duly  10,  2003),  68  FR  42435  ()uly  17.  2003) 
(approving  the  listing  and  trading  of  a  UBS  Partial 
Protection  Note  linked  to  the  S&P  500);  48151  (July 

10.  2003).  68  FR  42438  (July  17.  2003)  (approving' 
the  listing  and  trading  of  Merrill  Lynch  Accelerated 
Return  Notes  linked  to  the  performance  of  the 
Ame,\  Biotechnology  Index);  and  48486  (September 

11.  2003).  68  FR  54758  (September  18,  2003) 
(approving  the  listing  and  trading  of  CSFB 
contingent  principal  protection  notes  linked  to  the 
S&P  500). 

'■•  15  U.S.C  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


Initial  Index  Value,  the  holder  of  the 
Notes  will  receive  an  amount  in  cash 
equal  to  $10  plus  the  Leveraged  Upside 
Payment.  The  Leveraged  Upside 
Payment  is  equal  to  $10  multiplied  by 
200%  of  the  percentage  increase  in  the 
value  of  the  Technology  Index,  subject 
to  the  Capped  Amount.  If  the  Average 
Index  Value  is  less  than  or  equal  to  the 
Initial  Index  Value,  a  holder  of  the 
Notes  will  receive  a  Redemption 
Amount  in  cash  equal  to  the  principal 
amount  multiplied  by  the  Index 
Performance  Factor.  The  Index 
Performance  Factor  is  the  relationship 
between  lihe  Average  Index  Value  and 
the  Initial  Index  Value  and  will  be  a 
number  equal  or  less  than  1.0,  and 
accordingly  will  be  less  than  or  equal  to 
SlO  for  each  SIO  principal  amount  of 
the  Notes, 

The  Nc^es  will  provide  investors  who 
are  willin^g  to  forego  market  interest 
payments  during  the  term  of  the  Notes 
with  a  maans  to  participate  or  gain 
exposure  Ho  the  Technology  Index, 
subject  toia  cap. 

The  Commission  notes  that  the  Notes 
are  not  leveraged  on  the  downside,  non- 
principal  protected  instruments.  The 
Notes  areidebt  instruments  whose  price 
will  be  darived  and  based  upon  the 
value  of  the  Technology  Index.  The 
Notes  do  not  have  a  minimum  principal 
amount  tl^at  will  be  repaid  at  maturity, 
and  the  ptiyments  of  the  Notes  prior  to 
or  at  maturity  may  be  less  than  the 
original  ijsue  price  of  the  Notes.  Thus, 
if  the  value  of  the  Technology  Index  has 
declined  it  maturity,  the  holder  of  the 
Note  willjreceive  less  than  the  original 
public  offering  price  of  the  Note. 
Accordingly,  the  level  of  risk  involved 
in  the  pujjchase  or  sale  of  the  Notes  is 
similar  to' the  risk  involved  in  the 
purchase  pr  sale  of  traditional  common 
stock.  Because  the  final  rate  of  return  of 
the  Notes ]is  derivatively  priced,  based 
on  the  pefformance  of  the  35  common 
stocks  underlying  the  Technology 
Index,  an^  because  the  Notes  are 
instrumeats  that  do  not  guarantee  a 
return  of  principal,  there  are  several 
issues  reading  the  trading  of  this  type 
of  product.  However,  for  the  reasons 
discussed  below,  the  Commission 
believes  that  the  Amex's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

The  Commission  notes  that  the 
Amex's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Amex,  in  the  Commission's  view, 
has  addressed  adequately  the  potential 


problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  The  Amex 
will  require  members,  member 
organizations  and  emplovees  thereof 
recommending  a  transactii^n  in  the 
Notes  to;  (1)  determine  that  such 
transaction  is  suitable  for  the  customer 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics,  and  bear  the 
financial  risks,  of  such  transaction. 

Moreover,  the  Commission  notes  that 
the  Amex  will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  the  Notes. 
The  Commission  also  notes  that  Morgan 
Stanley  will  deliver  a  prospectus  in 
connection  with  the  initial  sales  of  the 
Notes.  In  addition,  the  Commission 
notes  that  Amex  will  incorporate  and 
rely  upon  its  existing  surveillance 
procedures  governing  equities.  The 
Commission  believes  that  the  Exchange 
has  appropriate  surveillance  procedures 
in  place  to  detect  and  deter  potential 
manipulation  for  similar  index-linked 
products. 

Because  Morgan  Stanley  presents 
Amex  with  a  list  of  potential  component 
replacements,  it  is  imperative  that 
Morgan  Stanley  and  Amex  have  policies 
that  prohibit  the  distribution  of 
material,  non-public  information  bv 
their  employees.  Morgan  Stanley  and 
Amex  have  represented  that  thev  have 
policies  that  prohibit  the  distribution  of 
material,  non-public  information  bv 
their  employees.  Moreover,  because  the 
Index  is  maintained  by  a  broker-dealer 
or  an  affiliate  of  a  broker-dealer,  it  is 
imperative  that  there  be  a  functional 
separation,  such  as  a  firewall,  between 
the  trading  desk  of  the  broker-dealer  and 
the  research  persons  responsible  for 
maintaining  the  Index.  Morgan  Stanley 
has  represented  to  the  Commission  that 
such  a  firewall  exists. 

In  approving  the  product,  the 
Commission  recognizes  that  the 
Technology  Index  is  an  equal-dollar 
index  comprised  of  35  component 
stocks  designed  to  measure  the 
performance  of  a  cross-section  of  highly 
capitalized  U.S.  companies  that  are 
active  in  nine  technology  subsectors:  (i) 
Computer  services:  (ii)  design  software; 
(iii)  server  software;  (iv)  PC  software 
and  new  media;  (v)  networking  and 
telecommunications  equipment;  (vi) 
server  hardware:  (vii)  server  hardware; 
(viii)  PC  hardware  and  peripherals;  and 
(ix)  specialized  systems  and  semi- 
conductors. As  of  October  14.  2003,  the 
market  capitalization  of  the  securities 
that  would  represent  the  Technology 
Index  would  range  from  a  high  of  S314.4 
billion  to  a  low  of  S3. 14  billion.  The 
average  monthly  trading  volume  of  the 
securities  comprising  the  Index  for  the 
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last  six  months,  as  of  the  same  date, 
ranged  from  a  high  of  742.5  million 
shares  to  a  low  of  36.02  million  shares. 
The  aggregate  market  capitalization  of 
all  securities  in  the  Index  was 
approximately  Si. 714  trillion.  Given  the 
compositions  of  the  stocks  underlying 
the  Technology  Index,  the  Commission 
believes  that  the  listing  and  trading  of 
the  Notes  that  are  based  on  the 
performance  of  the  Technology  Index 
should  not  unduly  impact  the  market 
for  the  underlying  securities  comprising 
the  Technology  Index  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  underlying  stocks 
comprising  the  Technology  Index  are 
highly  capitalized  U.S.  securities. 

Furthermore,  the  Commission  notes 
that  the  Notes  depend  upon  the 
individual  credit  of  the  issuer.  Morgan 
Stanley.  To  some  extent  this  credit  risk 
is  minimized  by  the  listing  standards  in 
Section  107A  of  the  Amex  Company 
Guide,  which  provide  that  only  issuers 
satisfv'ing  substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  the  Notes.  In  addition,  the  Amex's 
"Other  Securities"'  listing  standards 
further  require  that  the  Notes  have  a 
market  value  of  at  least  S4  million. '«  In 
any  event,  financial  information 
regarding  Morgan  Stanley,  in  addition  to 
the  information  on  the  35  component 
stocks  comprising  the  Technology 
Index,  will  be  publicly  available.'" 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer 
such  as  Morgan  Stanley,  or  a  subsidiary' 
providing  a  hedge  for  the  issuer,  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  bv  broker- 
dealers.'"  the  Commission  believes  that 
this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Morgan  Stanley. 

Finally,  the  Commission  notes  that 
the  value  of  the  Technology  Index  will 
he  disseminated  at  least  once  every 


"'See  Amex  Company  Guide  Section  107A. 

'"The  Commission  notes  that  the  35  component 
stocks  that  make  up  the  Technology  Index  are 
reporting  companies  under  the  Act,  and  the  Notes 
will  be  registered  under  Section  12  of  the  Act. 

'"See.  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001).  66  FR  52469  (October  15, 
2001}  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  of 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001- 
73);  44483  (June  27,  2001).  66  FR  35677  (July  6, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-AmPX-2001-40);  and  37744 
(September  27.  1996).  61  FR  52480  (October  7. 
1996)  (order  approving  the  listmg  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology-  industry  securities) 
(File  No.  SR-Amex-96-27). 


fifteen  seconds  throughout  the  trading 
day  over  the  Consolidated  Tape 
Association's  Network  B.  The 
Commission  believes  that  providing 
access  to  the  value  of  the  Technology 
Index  at  least  once  every  fifteen  seconds 
throughout  the  trading  day  is  extremely 
important  and  will  provide  benefits  to 
investors  in  the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
instruments  currently  listed  and  traded 
on  the  Amex.'''  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  an  additional  investment 
choice  and  that  accelerated  approval  of 
the  proposal  will  allow  investors  to 
begin  trading  the  Notes  promptly. 
Additionally,  the  Notes  will  be  listed 
pursuant  to  Amex's  existing  hybrid 
security  listing  standards  as  described 
above.  Based  on  the  above,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act,^"  to  approve  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-Amex-2003- 
91),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-27593  Filed  10-31-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48681;  File  No.  SR-CBOE- 
2003-14] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No   1  Thereto 
by  the  Chicago  Board  Options 
Exchange  Incorporated  Relating  to 
Options  on  a  Reduced  Value  NYSE 
Composite  Index 

October  22.  2003. 

I.  Introduction 

On  March  25.  2003.  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
( 'Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  •  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
permit  the  trading  of  options  on  the 
reduced  value.  Revised  NYSE 
Composite  Index.  On  August  6.  2003. 
the  CBOE  submitted  Amendment  No.l 
to  the  proposed  rule  change. ' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  September  5, 
2003.-*  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description  of  the  Proposal 

In  January  2003.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  announced 
that  it  would  replace  the  NTSE 
Composite  Index  ( 'Old  Index"),  which 
was  designed  to  measure  the 
performance  of  securities  listed  on  the 
NYSE  (with  the  exception  of  preferred 
securities),  with  a  Revised  NYSE 
Composite  Index. ^  The  Revised  NYSE 
Composite  Index  has  700  fewer 
components  than  the  Old  Index  and. 
according  to  the  NYSE,  should  create  an 
index  that  is  more  representative  of 
investable  equity  securities  tracked  on 


'  ^  See  note  1 4 ,  supro. 

20  15  U.S.C.  78f(b)f5)  and  78s(b)(2). 

2'  15  U.S.C.  78s(b)(2). 

"17CFR200.30-3(a)(12). 


'  15  use.  78s(b)(l). 

M7CFR240.19b-4. 

3  See  letter  from  Jim  Fl\im,  Attorney  11.  CBOE,  to 
Nancy  Sanow,  Assistant  Director.  Division  of 
Market  Regulation.  Commission  dated  August  5, 
2003  ("Amendment  No.  1").  In  Amendment  No.  1, 
CBOE  replaced  its  proposed  rule  change  in  its 
entirety. 

■•  See  Securities  Exchange  Act  Release  No.  48416 
(August  27,  2003).  68  FR  52804. 

^The  Revised  NYSE  Composite  Index  would 
continue  to  measure  the  performance  of  all  NYSE- 
listed  common  stock,  American  Depository  Receipts 
("ADRs"),  tracking  stocks  and  real  estate 
investment  trusts  ("REITs"),  but  would  exclude 
closed-end  investment  companies,  exchange  traded 
funds  ("ETFs"),  derivatives,  preferred  stocks,  shares 
of  beneficial  interest,  trust  units  and  limited 
partnerships. 
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the  NYSE.  In  additK)n.  the  Revised 
NYSE  Clomposite  Index  would  be 
calculated  using  a  float-adjusted  market 
capitalization  ueighting  method  instead 
of  a  full-market  capitalization 
weighting,  as  was  used  in  the  Old 
Index.''  The  float-ad)usted  market 
capitalization  method  is  used  to  reflect 
only  the  number  of  shares  that  are 
actually  available  to  investors.^  The 
Revised  NYSE  Composite  Index  will  be 
maintained  and  calculated  by  the  Dow' 
Jones.  Maintenance  includes  monitoring 
and  implementing  the  adjustments  for 
company  additions  and  deletions,  share 
changes,  stock  splits,  stock  dividends, 
corporate  restructurings,  spin-offs  and 
other  corporate  actions. 

The  CBOE  has  proposed  to  list  and 
trade  options  based  on  one-tenth  (1/ 
10th)  the  value  of  the  Revised  NYSE 
Composite  Index  as  well  as  LEAPS  and 
reduced-value  LEAPS  on  the  Revised 
NYSE  Composite  Index.  The  Revised 
^JYSE  Composite  Index,  unlike  the  Old 
Index,  is  a  broad-based  index  designed 
to  reflect  the  actual  number  of  shares 
available  to  investors,  and  will  be 
treated  as  a  broad-based  index  under 
CBOE  Rules.  All  other  material  terms  to 
the  options  on  the  Revised  NYSE 
Composite  Index  remain  the  same  as 
those  of  the  Old  Index.  Accordingly, 
options  on  ihe  index  would  continue  to 
have  a.m.,  European  style  settlement, 
the  same  position  and  exercise  limits  as 
the  Old  Index  options  and  broad  based 
index  options  margin. 

III.  Discussion 

The  Commission  has  carefully 
reviewed  the  CBOE's  proposed  rule 
change  and  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange"  and  with  the 
requirements  of  section  6(b)  of  the  Act.'' 
In  particuldr.  the  Commission  finds  that 


^The  CBOE  states  that  all  option  series  on  the  Old 
Index  have  expired  and  no  new  series  in  Old  Index 
(Options  have  been  added  or  will  be  added. 

'  In  calculating  this  number  of  shares,  the  float- 
adjusted  market  capitalization  methodology  will 
reduce  each  underlying  issuer's  market  share  in  the 
Revised  N^YSE  Composite  Index  by  the  market 
capitalization  value  represented  by  those  shares 
held  through  5%  or  more  block  ownership.  The 
following  types  of  ovvTiership  are  considered  block 
ownership  cross  ownership  (shares  that  are  owned 
by  other  companies);  government  ownership  (shares 
that  are  owned  bv  governments  or  their  agencies; 
private  ownership  (shares  that  are  closely  held  by 
individuals,  families  or  charitable  trusts  and 
foundations);  and  restricted  shares  (shares  that  are 
not  allowed  lo  be  traded  during  a  certain  period  of 
time) 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation   15  U.S.C.  78c(f). 

•15L.S.C.78f. 


the  proposed  rule  change  is  consistent 
with  section  6(b)(5) '"  of  the  Act  which 
requires  tfcat  the  Exchange's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  j<ist  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  th^  mechanism  of  a  free  and 
open  marlet  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  ^nd  the  public  interest.  While 
the  Exchatige  does  not  believe  that  these 
changes  Will  result  in  any  material 
differencep  in  the  manner  in  which 
options  o4  the  Reduced  Value  Index 
will  tradeJthe  Commission  believes  that 
certain  issues  need  to  be  addressed, 
including  the  float-adjusted  market 
capitalization  method  for  the  index. 

The  Commission  believes  that  index 
options  oa  the  Revised  NYSE  Composite 
Index  shotld  be  beneficial  to  members 
that  want  |o  track  the  New  York  Stock 
Exchange  equity  markets,  and  could 
provide  a  Useful  hedging  vehicle  for 
such  inve^ors. ' '  Because  the  Revised 
NYSE  CoiAposite  Index  is  intending  to 
track  the  f^YSE's  equity  markets  as  a 
whole,  th^  inde.x  is  appropriately 
treated  as  k  broad-based  index  option 
under  CBOE  rules,  and  for  regulatory 
purposes. 

As  noted  above,  the  float-adjusted 
market  capitalization  eliminates  certain 
holdings  that  are  not  freely  available 
from  the  capitalization  calculation.  This 
is  the  first  index  option  CBOE  will  be 
trading  using  this  method  of  calculation 
for  the  underlying  index.  The 
Commission  believes  that  this  newly- 
developed  method  for  calculating  the 
index  value  could  help  to  relieve  the 
potential  price  distortions  that  could 
result  froni  including  in  the  index  the 
entire  capitalization  of  a  companv  with 
limited  frae  float.  While  this  somewhat 
reduces  the  overall  capitalization  of  the 
Revised  NYSE  Composite  Index,  the 
capitalization  of  this  index  will  still 
remain  extremely  large. 

The  Commission  also  notes  that  while 
the  Exchange's  proposal  to  list  and  trade 
options  at  one-tenth  (l/lOth)  of  the 
value  of  the  underlying  index  represents 
a  departure  from  the  calculation  used  in 


">15  U.S.C,  78f(b)(5). 

"  Pursuantto  section  6(b)(5)  of  the  Act,  the 
Commission  iDust  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  fiuiction  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  h^'  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  otier  valid  regulatory  concerns.  In  this 
regard,  the  trading  of  index  options  on  the  Revised 
NYSE  CompoBite  Index  will  provide  investors  with 
a  hedging  vehicle  for  all  equity  securities  traded  on 
the  NYSE. 


the  Old  Index,  the  Commission  does  not 
believe  that  this  should  raise  concerns. 
The  purpose  behind  this  change  is  to 
reduce  the  e.xtremeh  large  contract  size 
that  would  result  from  pairing  the 
standard  contract  multiplier  with  such  a 
high  underlying  index  level.'-  Such  a 
reduction  will  provide  investors  with 
product  offerings  that  are  consistent 
with  those  available  for  the  Old  Index. 
Because  the  reduction  in  contract  size  is 
intended  to  have  the  index  value  be 
reduced  to  levels  similar  to  the  contract 
size  on  the  Old  Index,  the  Commission 
has  determined  that  it  is  appropriate  to 
apply  the  same  position  and  exercise 
limits  applicable  to  the  Old  Index 
options  to  the  new  option  contracts  on 
the  Revised  NYSE  Composite  Index. 
Further,  the  45,000-contract  limit  with  a 
reduction  to  25,000  contracts  in  the 
near-term  months,  is  equivalent  to  the 
position  and  exercise  limits  applicable 
to  other  similar  broad-based  indices. 

The  Commission  notes  that  margin 
requirements  and  other  material  terms 
of  the  options,  such  as  a.m.  settlement, 
will  remain  unchanged,  and,  as  such, 
the  trading  of  options  on  die  Revised 
NYSE  Composite  Index  does  not  raise 
any  new  issues  in  these  areas.  CBOE  has 
stated  that  it  will  apply  its  existing 
surveillance  procedures  to  monitor 
trading  in  options  on  the  Revised  NYSE 
Composite  Index.  The  Commission 
believes  that  these  procedures  should  be 
sufficient  to  detect  as  well  as  deter 
manipulation  and  other  tradino  abuses. 

Finally,  the  CBOE  has  agreed  to  send 
a  circular  to  members  discussing  the 
Revised  NYSE  Composite  Index  and  the 
index  options  that  will  he  traded  on 
CBOE  on  the  Revised  NYSE  Composite 
Index.  The  circular  will  discuss  the  new 
float-adjusted  market  capitalization 
method.  The  Commission  believes  that 
this  will  be  useful  since  the  Old  Index 
had  a  different  calculation  method  and 
this  is  the  first  time  that  CBOE  will  be 
trading  index  options  using  a  float- 
adjusted  market  capitalization  method. 
The  Revised  NYSE  Composite  Index 
will  also  have  a  different  svmbol  than 
the  one  used  for  the  Old  Index.  These 
efforts  should  help  to  avoid  investor 
confusion  relating  to  options  on  the  Old 
Index  and  the  Revised  NYSE  Composite 
Index. 


'•^The  Old  Index  was  calculated  to  a  base  of  500 
and.  after  multiplying  by  the  standard  $100  contract 
multiplier,  the  contract  size  was  S50.000.  The 
Revised  NYSE  Compositp  Index  is  calculated  to  a 
base  of  5,000,  which,  after  multiplying  by  the 
standard  $100  contract  multiplier,  yields  a  contract 
size  of  $500,000.  To  address  this  extremely  large 
contract  size,  the  CBOE  has  proposed  to  list  and 
trade  options  based  on  1/lOth  of  the  value  of  the 
Revised  NYSE  Composite  Index,  This  translates  to 
a  contract  size  of  550.000,  which  is  the  same  as  that 
of  the  Old  Index. 
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In  summarv'.  the  Commission  notes 
that  the  Revised  NYSE  Composite  Index 
is  a  broad-baspd  mdex  and  that  listing 
options  on  the  Revised  NYSE  Composite 
Index  will  provide  an  opportunitv  for 
investors  to  hedge  the  market  risk 
associated  with  the  trading  of  equity 
securities  on  the  NYSE. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  *  that  the 
proposed  rule  change,  as  amended  (SR- 
CBOE-2003-14)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Authority. '■* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  03-27536  Filed  10-31-03;  8:45  am] 
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Percent 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3555] 

State  of  California 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  27. 
2003, 1  find  that  Los  Angeles.  San 
Bernardino,  San  Diego  and  Ventura 
Counties  in  the  State  of  California 
constitute  a  disaster  area  due  to 
damages  caused  by  wildfires  occurring 
on  October  21,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  26,  2003  and  for  economic 
injur\'  until  the  close  of  business  on  July 
27,  2004  at  the  address  listed  below  or 
other  locally  announced  locations: 
U.S.  Small  Business  Administration. 
Disaster  Area  4  Office,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795 
In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Imperial, 
Inyo,  Kern,  Orange,  Riverside  and  Santa 
Barbara  in  the  State  of  California:  La  Paz 
and  Mohave  Counties  in  the  State  of 
Arizona;  and  Clark  County  in  the  State 
of  Nevada. 
The  interest  rates  are: 


^1                                                                            '    Percent 

^H                    For  Physical  Damage: 

^^M                        Homeowners  with  credit 
^^M                           abie  elsewhere  

avail- 

5  125 

^^M                        Homeowners      without 
^^H                           available  elsewhere  

credit 

2.562 

^H                               '315  U.S.C.  78s(b)(2). 
^H                                 >'>17CFR200.30-3(aKl2]. 

Businesses  with  credit  available 
elsewhere  6.199 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  I  3.100 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  355505.  For 
economic  injury  the  number  is  9X4600 
for  California;  9X4700  for  Arizona;  and 
9X4800  for  Nevada. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  28,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-27548  Filed  10-31-03:  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  45?3] 

Advisory  Committee  on  Labor 
Diplomacy;  Notice  of  Meeting 

The  Advisory  Committer  on  Labor 
Diplomacy  (ACLD)  will  hold  a  meeting 
beginning  at  9  a.m.  on  November  17, 
2003  in  room  1406,  U.S.  Department  of 
State.  2201  C  Street,  NW.,  Washington. 
DC  20520.  Committee  Chairman 
Thomas  R.  Donahue,  former  President  of 
the  AFL-CIO,  will  chair  the  meeting. 

The  ACLD  is  composed  of  prominent 
persons  with  expertise  in  the  area  of 
international  labor  policy  and  labor 
diplomacy.  The  ACLD  advises  the 
Secretary'  of  State  and  the  President  on 
the  resources  and  policies  necessarv'  to 
implement  labor  diplomacy  programs 
efficiently,  effectively  and  in  a  manner 
that  ensures  success  in  promoting  the 
objectives  and  ideals  of  U.S.  labor 
policies  in  the  21st  century.  The  ACLD 
makes  recommendations  on  how  to 
strengthen  the  Department  of  State's 
ability  to  respond  to  the  many 
challenges  facing  the  United  States  and 
the  federal  government  in  international 
labor  matters.  These  challenges  include 
the  protection  of  worker  rights,  the 
elimination  of  exploitative  child  labor, 
and  the  prevention  of  abusive  working 
conditions. 

The  agenda  for  the  November  1 7 
meeting  includes: 

(1)  Reading  of  the  minutes  of  the  last 
ACLD  meeting; 


(2)  Review  of  the  developments  in 
Afghanistan,  Iraq  and  the  Middle  East 
since  the  last  ACLD  meeting  on  Mav  2, 
2003; 

(3)  Discussion  of  alternative  proposals 
for  labor  diplomacy  in  Afghanistan,  Iraq    ^ 
and  the  Middle  East. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  seating  capacity 
allows.  As  access  to  the  Department  of 
State  is  controlled,  persons  wishing  to 
attend  the  meeting  must  be  pre-cleared 
by  calling  or  faxing  the  following 
information,  by  close  of  business 
November  1 1 .  to  Executive  Director. 
ACLD,  Jean  Gardner  at  tel.  (202)  647- 
3664,  or  fax  (202)  647-0431.  e-mail 
Gardnerdj@state^gov:  name,  companv  or 
organization  affiliation  (if  any);  date  of 
birth;  and  social  security  number.  Pre- 
cleared  persons  should  use  the  C  Street 
entrance  to  the  State  Department  and 
have  a  driver's  license  with  photo,  a 
passport,  a  U.S.  Government  ID  or  other 
valid  photo  identification. 

Members  of  the  public  may,  if  they 
wish,  submit  a  brief  statement  to  the 
Committee  in  writing.  Those  wishing 
further  information  should  contact  Ms. 
Gardner  at  the  phone  and  fax  numbers 
provided  above. 

Dated:  October  27,  2003. 
Loren  Craner, 

Assistant  Secretary.  Bureau  of  Democracy. 
Human  Rights  and  Labor.  Department  of 
State. 

[FR  Doc.  03-27600  Filed  10-^1-03;  8:45  am] 

BILLING  CODE  4710-1»-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
\'d.'.>-\  .Authority  iMeelingNo.  1548). 
TIME  AND  DATE:  9  a.m.  (EST),  November 
5,  2003,  Fogelman  Executive  Conference 
Center  Auditorium,  Memphis, 
Tennessee. 
STATUS:  Open. 

Ayendfi 

Approval  of  minutes  of  meeting  held 
on  August  27.  2003. 

New  Business 

A — Budget  and  Financing 

Al.  Approval  of  tax-equivalent 
payments  for  Fiscal  Year  2003  and 
estimated  payments  for  Fiscal  Year 
2004. 

A2.  Delegation  of  authority  to  the 
Chief  Financial  Officer;  Executive  Vice 
President.  Customer  Ser\ice  and 
Marketing;  Senior  Vice  President  and 
Treasurer;  and  designees  to  enter  into  an 
arrangement  for  a  Si. 5  billion 
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prepaymont  transaction  with  Memphis 
Light.  Gas  and  Water  Division. 

C — Energy 

Cl .  Contracts  with  Page  Clearing 
Contractors  and  Crisp  &  Crisp,  Inc.,  for 
clearing  of  right-of-way  areas  for  new 
transmission  line  construction. 

V.2.  Supplement  to  contract  with  CBP 
Engineering  Corporation  for  piping, 
flanges,  fittings,  and  services  for  any 
TV.-\  fossil  plant. 

(    i   (  '  iitia!  t  with  Underwater 
Lonstructiun  (-Corporation  for  diving 
services  at  TVA  facilities. 

CA.  Delegation  of  authority  to  the 
Executive  Vice  President,  Fossil  Power 
Group,  to  enter  into  term  coal  contracts 
with  Alliance  Coal  LLC;  Resource  Sales, 
ln( .;  and  .SCB  LLC  for  coal  supply  to 
Paradise  Fossil  Plant. 

f — n>^a}  Property  Transactions 

E 1   Cirant  of  a  permanent  easement  to 
the  Colbert  County  Commission  for  a 
bridge  improvement  project,  affecting 
approximately  0.3  acre  of  land  on 
Pickw  ick  Reservoir  in  Colbert  County. 
Alabama.  Tract  No.  XTPR-70H. 

L2.  Sale  of  a  noncommercial, 
nonexclusive  permanent  easement  to 
Tim  Cormier  for  construction  aifd 
maintenance  of  recreational  water-use 
facilities,  affecting  approximately  0.3 
acre  of  land  on  Tellico  Reservoir  in 
Monroe  Count  v.  Tennessee,  Tract  No. 
XTELR-244RE. 

E3.  Grant  of  a  permanent  easement  to 
the  Town  of  Grant.  Alabama,  for  a 
wastewater  discharge  line,  affecting 
approximately  1.4  acres  of  land  on 
Guntersvilie  Reservoir,  Marshall 
Countv.  Alabama.  Tract  No.  XTGR- 
T73P. 

E4  Sale  of  a  permanent  easement  to 
Thomas  Saint  for  a  road  access,  affecting 
approximately  0.06  acre  of  land  on 
Guntersvilie  Darii  Reservation  in 
Marshall  Countv,  Alabama.  Tract  No, 
XGR-738H. 

E,5.  .Abandonment  of  certain 
transmission  line  easement  rights  to 
Southern  Services  of  Tennessee  LLC, 
affecting  approximatelv  9.3  acres.  Tract 
Nos  KN-397  and  KN-'398,  in  exchange 
for  transmission  line  easement  rights 
affecting  approximately  14.1  acres  in 
Davidson  Countv.  Tennessee,  Tract  Nos. 
2KNR-3  and  2KNR-6. 

E6,  Modification  of  certain  deed 
restrictions  to  allow  for  fill  and  a 
portion  of  a  house  to  remain  on  the 
David  \V.  and  Gina  M.  Sakich  property, 
affecting  0.2  acre  of  former  TVA  land  on 
Chickamauga  Reservoir  in  Hamilton 
Countv,  Tennessee,  Tract  No,  XCR-415. 
S.2X. 

E7.  Consent  to  a  land  sale  by  the  U.S. 
Department  of  Agriculture.  Forest 


Service,  to  Dan  Livorsi,  affecting 
approximately  0.76  acre  of  former  TVA 
land  on  Watauga  Reservoir  in  Johnson 
County.  Tennessee.  Tract  No.  XTWAR- 
11. 

F—Other\ 

Fl.  Approval  to  file  condemnation 
cases  to  acquire  easements  and  rights-of- 
way  for  TVA  power  transmission  line 
projects  affecting  the  Basin-Toccoa 
Transmission  Line  in  Polk  County, 
Tennessee,  and  Fannin  County.  Georgia, 
and  the  West  Sparta-Sparta  District 
Transmission  Line  in  White  County, 
Tennessee. 

Information  Items 

1.  Approval  of  a  blanket  contract  with 
Ashley  Sling.  Inc..  for  wire  rope,  slings, 
and  fittings  at  any  TVA  location, 

2.  Approval  of'a  supplement  to  TVA's 
cooperative  agreement  with  the  State  of 
Alabama  for  the  operation  and 
maintenance  of  radiological  emergencv 
plans.       I     . 

3.  Apprpval  of  a  supplement  to  the 
contract  With  Retiree  Resources 
Corporatii)n  for  staff  augmentation 
services. 

4.  Apprpval  of  a  supplement  to  the 
contract  With  Shook  and  Fletcher 
Insulatioi^  Company  for  insulation 
materials  and  related  products. 

5.  Apprpval  of  a- supplement  to  the 
contract  vrith  Bulwark/VF  Workwear, 
Inc.,  for  flame  resistant  daily-wear 
clothing,  i 

6.  Apprbval  of  a  contract  with  Chem- 
Nuclear  Systems.  LLC,  for  disposal  of 
TVA's  low-level  radioactive  waste  at  the 
Barnwell  $ite  in  South  Carolina, 

7.  Apprbval  of  revised  Dispersed 
Power  Production  Guidelines  for  TVA 
and  distributors  of  TVA  Power, 

8.  Approval  of  a  contract  with 
AmericaniCoal  Sales  Company  for  coal 
supply  to  Johnsonville  Fossil  Plant. 

9.  Apprbval  of  contracts  with  L.  E. 
Myers.  Hankels  and  McCoy,  and  Dillard 
Smith  forjgeneral  construction/craft 
services  related  to  the  Transmission/ 
Power  Suj)ply  Group  construction 
program.  ' 

10.  Approval  of  the  sale  of  a  30-year 
term  easeinent  and  temporary 
construction  easement  to  Colonial 
Pipeline  Company  for  the  construction 
and  operajtion  of  a  refine  petroleum 
pipeline,  effecting  approximately  5,6 
acres  of  TVA  land  in  Bradley  and 
McMinn  (bounties,  Tennessee.  Tract  No. 
XCR-704P 

11.  Approval  to  implement  the  results 
of  negotiations  with  the  Office  and 
Professional  Employees  International 
Union  over  compensation  for      ' 
employees. 

12.  Amendments  to  the  Rules  and 
Regulations  of  the  TVA  Retirement 


System  and  to  the  Provisions  of  the  TVA 
Savings  and  Deferral  Retirement  Plan. 

13.  Approval  to  establish  a  Financial 
Trading  Pilot  Program  and  authorization 
for  TVA  to  trade  certain  futures 
contracts  and  options  on  futures 
contracts  solely  for  the  purpo.se  of 
hedging  certain  fuel-related  price  risks. 

14.  Approval  of  TVA's  contribution  to 
the  T\'A  Retirement  Svstcm  for  Fiscal 
Year  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  call  T\'A  Media  Relations  at 
(865)  632-6000.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  898-2999. 
People  who  plan  to  attend  the  meeting 
and  have  special  needs  should  call  (865) 
632-6000.  Anyone  who  wishes  to 
comment  on  any  of  the  agenda  in 
writing  may  send  their  comments  to: 
TVA  Board  of  Directors.  Board  Agenda 
Comments,  400  West  Summit  Hill 
Drive.  Knoxville,  Tennessee  37902. 

Dated:  October  29.  2003. 
Maureen  H,  Dunn. 
General  Counsel  and  Secretary. 

[FR  Doc.  03-27629  Filed  10-30-03;  10:07 

ami 

BILLING  CODE  8120-08-? 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-06-C-OO-FAR  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Hector  International 
Airport.  Fargo,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hector 
International  Airport  under  the 
provisions  of  the  49  U.S.C,  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
nr  hefofp  December  3.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Bismarck  Airports  District 
Office.  2301  Universitv  Drive.  Building 
23B,  Bismarck.  North  Dakota  58504. 

In  addition,  one  copv  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Shawn 
Dobberstein.  Executive  Director.  Hector 
International  Airport,  at  the  following 


address:  P.O  Box  2845.  Fargo.  North 
Dakota  58108. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Municipal 
Airport  Authoritv  of  Fargo  under 
section  158.23  of  Part  158, 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  T.  Schauer.  F^rotirani  Manager, 
Bismarck  Airports  District  Office.  2301 
University  Drive,  Building  23B, 
Bismarck.  North  Dakota  58504.  (701) 
323-7380.  The  application  mav  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Hector  International  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
On  October  6,  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Municipal  Airport 
Authority  of  Fargo  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  7.  2004. 

The  following  is  a  brief  over\'iew  of 
the  application. 

Proposed  change  effective  date:  July 
1.2004. 

Proposed  change  expiration  date: 
June  1.  2017. 
Level  of  the  proposed  PFC:  S4.50. 
Total  estimated  PFC  revenue: 
512,469,848. 

Brief  description  of  proposed  projects: 
PFC  Application,  PFC  Annual  Audit. 
Administration  of  PFC,  Snow  Removal 
Equipment  Front  End  Loaders, 
Continuous  Friction  Measuring 
Equipment.  Runway  Sweeper,  Remove 
Power  Line  Obstruction,  Security  Fence 
Modifications,  Storm  Sewer 
Modifications/Rehabilitations, 
Passenger  Terminal  Rehabilitation. 
Rehabilitate  Rotating  Beacon  Lower 
Platform.  Electrical  Vault  .Modification. 
Wildlife  Hazard  Assessment,  Land 
Acquisition— Parcel  1,  General  Aviation 
Apron.  Taxiway  A  Storm  Sewer.  Air 
Carrier  Apron  Rehabilitation.  Runway 
8/26  Extension.  Access  Control  System 
Upgrade.  Reconstruct  Taxiwav  B  and 
G2.  Relocate  Runway  31  Threshold,  and 
Construct  G3.  Remove  and  Replace 
Security  Fence  along  Taxiway  A.  and 
Preliminary  Engineering  for  the 
Reconstruction  of  Runwav  17/35. 
Reconstruction  of  Runway  17/35. 

Class  or  classes,  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
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required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Municipal 
Airport  Authority  of  Fargo. 

Issued  in  Des  Plaines.  Illinois  on  October 
23.  2003. 

Laurie  Suttmeier, 

Acting  Manager.  Planning  and  Programming 
Branch.  Airports  Division,  Grgat  Lakes 
Region. 

[FR  Doc.  03-27508  Filed  10-31-03;  8:45  am) 

BILLING  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-02-C-OO-LMT  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Klamath  Falls  Airport. 
Submitted  by  the  City  ot  Klamath  Falls, 
Klamath  Falls  Airport,  Klamath  Falls 
OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Klamath  Falls  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  December  3,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District' Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,.  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harold 
Wight.  Airport  Director,  at  the  following 
address:  6775  Arnold  Avenue,  Klamath 
Falls.  Oregon  97603, 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Klamath  Falls 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Suzanne  Lee-Fang.  i4i5j  227-2654, 


Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW..  Suite  250. 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  10  rule  and  invites  j...blic 
comment  on  the  application  03-02-C- 
00-LMT  to  impose  and  use  PFC  revenue 
at  Klamath  Falls  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  October  22.  2003.  the  FAA 
determined  that  the  regulation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Klamath  Falls. 
Klamath  Falls  Airport,  Klamath  Falls, 
Oregon  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Fart  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  4,  2004, 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date: 
August  1,  2004. 

Proposed  charge  expiration  date: 
December  1.  2011. 

Total  requested  for  use  approval: 
S877.799. 

Brief  description  of  proposed  project: 
Runway  Safety  Area  Design  and 
Construction;  Construct  Northwest 
Apron:  Master  Plan;  Parking  Expansion: 
Security  Fencing;  Securitv 
Enhancement  Equipment;  Rehabilitation 
of  West  Side  Apron,  including 
Associated  Taxiway. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  F.A,A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
SW.,  Suite  315,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Klamath 
Falls  Airport. 

Issued  in  Renton,  Washington  on  October 
22.  2003. 

Carolyn  T.  Read. 

Acting  Manager,  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  03-27510  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(03-09-C-OO-SLC)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Salt  Lake  City 
International  Airport,  Submitted  by  the 
Salt  Lake  City  Department  of  Airports, 
Salt  Lake  City.  UT 

AGENCY:  :  t'deral  Aviation 
\ii::.;ni>trdtion(FAA),DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application.  v.^ 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Salt  Lake  City  International 
Airport  under  the  pjovisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  December  3.  2003. 
ADDRESSES:  Comments  on  this 
appiicdtion  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Mr.  Craig  A.  Sparks.  Manager: 
Denver  Airports  District  Office.  DEtJ- 
ADO.  Federal  Aviation  Administratfon; 
26805  East  68th  Avenue.  Suite  224. 
Denver,  Colorado  80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothv 
L.  Campbell,  Executive  Director,  at  the 
following  address:  Salt  Lake  Citv 
Department  of  Airports.  776  N. 
Terminal  Dr..  TUl.  Suite  250.  Salt  Lake 
City.  Utah  84122. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Salt  Lake  City 
International  Airport,  under  section 
•la  J.i  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chrihtophcr  I.  .Sc  hafffr.  (303)  342-1258. 
26805  East  68th  Avenue.  Suite  224. 
Denver.  Colorado  80249,  The 
application  may  be  reviewed  in  person 
dt  fhi^  --anil'  Ini  ati' ui 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  03-09-C- 
00-SLC  to  impose  and  use  PFC  revenue 
at  Salt  Lake  City  International  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Resuiations  (14  CFR  part  158). 

On  October  22.  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Salt  Lake  City 
Department  of  .-Mrports.  Salt  Lake  City, 
Utah,  was  substantially  complete  within 
the  requirements  of  section  158.25  of 
Part  158.  The  F.^A  will  approve  or 


disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  22,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Level  o^the  proposed  PFC:  54.50. 

Proposed  charge  effective  date: 
August  ij  2006. 

Pmposi^d  charge  expiration  date:  May 
31,2007. 

Total  requested  for  use  approval: 
S25.459,CIO0. 

Brief  description  of  proposed  projects: 
Concourse  E  improvements.  Concourse 
B  remodel.  Terminal  Unit  II  east 
e.\pansioii.  TerminahUnit  II  outbound 
baggage  sVstem,  Terminal  Unit  I  bag 
claim  exf  ansion,  airfield  equipment, 
and  glycc  1  land  application  piping. 

Class  a  •  classes  of  air  carriers  which 
the  publii  ■  agency  has  requested  not  be 
required  i  o  collect  PFC's:  All  air  taxi/ 
commerc  al  operators  filing  or  required 
to  file  FA  ^  Form  1800-31. 

Any  p0:son  may  inspect  the 
applicatic  n  in  person  at  the  FAA  office 
listed  abok'p  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Rei^iDii.il  Airports  (Jffice  located  at: 
Fedordl  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S\V,  Suite  315,  Renton,  \VA  98055- 
4056. 

In  addi  ion,  any  person  may,  upon 
request,  iispect  the  application,  notice 
and  other  documents  germane  to  the 
applicati(  n  in  person  at  Salt  Lake  City 
Internaticnal  Airport. 

Issued  ii  Renlon,  Washington  on  October 
22.  2003. 

Carolyn  Tj  Read, 

Acting  Ma.  \ager.  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

\VR  Doc.  0  1-27509  Filed  10-31-03:  8.45  amj 

BILLING  COQE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Chisago  County,  MN  and  Polk  County, 

Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA).'DGT. 

ACTION:  I^tice  of  intent  to  terminate 

EIS 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Environn^ental  Impact  Statement  (EIS) 
process  for  proposed  transportation 
improvements  in  the  Trunk  Highway 
(TH)  8  corridor  between  Interstate  35  (I- 
35)  to  the  west  in  Chisago  County, 
Minnesota  and  the  TH  8/Highway  35 


intersection  \n  the  east  in  Polk  County, 
Wisconsin  is  termindted.  The  original 
Notice  of  Intent  for  this  EIS  process  was 
published  in  the  Federal  Register  on 
Mav  14.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin.  Environmental  Engineer. 
Federal  Highway  Administration, 
Galtier  Plaza,  Suite  500,  380  Jackson 
Street,  St.  Paul.  Minnesota  55101. 
Telephone  (651)  291-6120:  or  Tod 
Sherman.  Project  Manager.  Minnesota 
Department  of  Transportation — Metro 
Division.  Waters  Edge  Building.  1500 
West  County  Road  B-2.  Roseville. 
Minnesota  55113.  Telephone  (651)  582- 
1548:  (651)  296-9930  TTY. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cuopt'ratiun  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT)  and  the 
Wisconsin  Department  of 
Transportation  (Wis/DOT).  has 
terrriinated  the  EIS  process  begun  in 
2002  to  provide  .safety,  operational  and 
capacity  improvements  to  the  TH  8 
Corridor  from  1-35  to  the  west  in 
Chisago  County,  Minnesota  to  the 
intersection  of  TH  8/Highway  35  to  the 
east  in  Polk  County,  Wisconsin.  The 
original  proposed  project  could  have 
included  capacity  expansion  on  sections 
of  TH  8.  upgrading  existing  roadway 
systems  in  the  Corridor,  providing 
geometric/ traffic  control  access 
improvements  along  TH  8,  and 
providing  new  roadway  facilities 
including  some  alternatives  that  utilize 
the  TH  243  bridge  crossing  over  the  St. 
Croix  River. 

The  "Trunk  Highway  8  Scoping 
Document/Draft  Scoping  Decision 
Document"  was  published  in  September 
2002,  and  copies  of  the  document  were 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  EIS.  A  45-day  comment 
period  for  review-  of  the  document  was 
provided  to  afford  an  opportunity  for  all 
interest  persons,  agencies  and  groups  to 
comment  on  the  proposed  action.  A 
public  Scoping  Meeting  was  also  on 
October  21.  2002.  Public  notice  was 
given  for  the  time  and  place  of  the 
meeting,  and  approximately  400  people 
were  in  attendance. 

As  a  result  of  the  scoping  process, 
including  agency  and  public  comments, 
FHWA  and  Mn/DOT.  in  consultation 
with  Wis/DOT.  Chisago  County,  the  TH 
8  Task  Force  and  TH  8  Technical 
Advisory  Committee,  decided  to 
eliminate  alternatives  that  included 
proposed  transportation  facilities  on  a 
new  location  from  further  consideration. 
The  proposed  action  has  been  modified 
to  include  only  transportation 


Federal  Register/ Vol.  68,  No.  212 /Monday,  November  3.  2003 'Notices 


62.343 


improvements  along  the  existing  TH  8 
alignment.  Therefore,  the  FHWA.  in 
cooperation  with  Mn/DOT,  will  prepare 
subsequent  environmental  documents, 
either  at  the  Environmental  Assessment 
of  Categorical  Exclusion  level  for 
projects  that  will  provide  safety, 
operational  and  capacity  improvements 
to  the  TH  8  Corridor  from  1-35  to 
Taylors  Falls.  Chisago  County. 
Minnesota.  The  proposed  improvements 
could  include  capacity  expansion  on 
sections  of  TH  8.  and  providing 
geometric/traffic  control  and  access 
improvements  along  TH  8.  Based  on 
funding  availability,  the  proposed 
improvements  along  the  TH  8  Corridor 
could  occur  in  phases.  The 
environmental  documents  will  define 
and  evaluate  projects  with  independent 
utility. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal. 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings.  To  ensure  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  need  for  an  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  21.  2003. 
Stanley  M.  Graczyk. 

Project  Development  Engineer.  Federal 
Highway  Administration.  St.  Paul.  Minnesota. 
[FR  Doc.  03-27595  Filed  10-31-03;  8:45  am] 

BILLING  CODE  49ia-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-16401] 

Notice  of  Receipt  of  Petition  for     • 
Decision  That  Nonconforming  2002- 
2004  Smart  Car  Passion.  Pulse,  and 
Pure  (Coupe  and  Cabriolet)  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 


ACTION:  Notice  of  receipt  of  petition  for 
decision  tliat  nonconforming  2002-2004 
Smart  Car  Passion,  Pulse,  and  Pure 
(coupe  and  cabriolet)  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002-2004 
Smart  Car  Passion,  Pulse,  and  Pure 
(coupe  and  cabriolet)  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  have  safety  features 
that  comply  with,  or  are  capable  of 
being  altered  to  comply  with,  all  such 
standards. 

DATE:  The  closing  date  for  comments  on 
t.ht'  petition  is  December  3,  2003. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Management, 
Room  PL-401.  400  Seventh  St.,  SW., 
Washington,  DC  20590  (docket  hours 
are  from  9  a.m.  to  5  p.m.).  Anyone  is 
able  to  search  the  electronic  form  of  all 
comments  received  into  anv  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  vnu  mav  visit  htip-^MmF  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  f2n2-:^fi6-3151). 
SUPPLEMENTARY  INFORMAT)ON: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantiallv  similar  U.S. -certified 
motor  vehicle.  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 


safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
.NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  inc.  of 
Santa  Ana.  California  ("G&K") 
(Registered  Importer  9CM)07)  has 
petitioned  NHTSA  to  decide  whether 
nonconforming  2002-2004  Smart  Car 
Passion,  Pulse,  and  Pure  (coupe  and 
cabriolet)  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
Another  registered  importer,  J.K. 
Technologies,  LLC  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
9&-606),  previously  petitioned  NHTSA 
to  decide  whether  2003-2004  Micro  Car 
Company  Smart  Passion  (glass  top  and 
convertible)  passenger  cars  are.eligible 
for  importation.  NHTSA  published 
notice  of  l.K.s  petition  on  June  20,  2003 
at  68  FR  37040.  The  comment  period  on 
that  petition  has  closed  and  the  agency 
is  in  the  process  of  deciding  whether  to 
grant  the  petition.  If  the  agency  grants 
J.K.'s  petition,  there  will  be  no  need  for 
it  to  take  action  on  G&K's  petition 
insofar  as  it  seeks  import  eligibility  for 
2003-2004  Smart  Car  Passion  (coupe 
and  cabriolet)  passenger  cars,  as  those 
are  the  same  vehicles  as  the  ones 
covered  by  J.K.'s  petition.  If  the  agencv 
decides  to  deny  J.K.'s  petition,  it  will 
again  determine  whether  those  vehicles 
are  eligible  for  importation  in  its 
consideration  of  G&K's  petition.  As  part 
of  that  consideration,  the  agencv  will 
also  address,  for  the  first  time,  the 
import  eligibility  of  2002  Passion,  Pulse, 
and  Pure  model  Smart  Cars,  and  2003- 
2004  Pulse  and  Pure  model  Smart  Cars, 
since  those  vehicles  were  not  included 
in  J.K.'s  petition. 

G&K  contends  that  nonconforming 
2002-2004  Smart  Car  Passion,  Pulse, 
and  Pure  (coupe  and  cabriolet) 
passenger  cars  are  eligible  for 
importation  under  49  U.S.C. 
30141(a)(1)(B)  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safetv  standards. 
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Specific.dUv.  the  petitioner  claims  that 
2002-2004  Smart  Car  Passion.  Pulse, 
and  Pure  (coupe  and  cabriolet) 
passenger  cars  have  safet\-  features  that 
comply  with  Standard  N'os.  103 
Defrosting  and  Defoggmg  Systems 
(based  on  testing  for  which  G&K  is 
claiming  confidentiality),  104 
Wmrishifild  Wiping  and  Washing 
Systems  (based  on  testing  for  which 
G&K  is  claiming  confidentiality),  106 
Brake  Hoses  (based  on  the  equipment 
manufacturer's  certification).  109  New 
Pneumatic  Tires  (based  on  the  presence 
nf  required  certification  markings),  116 
Brake  Fluid  (based  on  the  presence  of 
required  markings).  118  Power  Window 
Systenjs  (based  on  observation  of  the 
system  s  operation),  124  Accelerator 
Control  Systems  (based  on  obser\'ation 
of  the  system's  operation),  202  Head 
Best  mints  (based  on  testing  for  which 
G&K  is  claiming  confidentiality),  205 
Glazing  Materials  (based  on  the 
presence  of  required  certification 
markings).  207  Seating  Systems  (based 
on  testing  for  which  G&K  is  claiming 
confidentiality),  210  Seat  Belt  Assembly 
Anchorages  (based  on  testing  for  which 
G&K  is  claiming  confidentiality),  212 
Windshield  Betention  (based  on  testing 
for  which  G&K  is  claiming 
confidentiality),  and  219  Windshield 
Zone  Intrusion  (based  on  testing  for 
w  hich  G&K  is  claiming  confidentiality). 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  altered  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"Brake  "  and  a  seat  belt  warning  symbol 
on  the  dash;  (b)  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  controls 
and  displays  are  visible  and  accessible 
to  the  driver  while  restrained  by  a  lap 
and  shoulder  belt,  that  controls  for  the 
headlamps,  the  windshield  defrosting 
and  defogging  system,  and  the 
windshield  wiping  system  and  panel  are 
all  identified,  and  that  all  required 
controls  are  illuminated. 

Standard  No.  102  Transmission  Shift 
Lever  Sequence:  Modification  of  the 
shift  lever  markings,  the  shift  pattern, 
the  starter  interlock,  and  the  automatic 
transmission  braking  effect  to  achieve 
compliance  with  this  standard.  The 
petition  does  not  describe  these 
modifications.  G&K  is  claiming 
confidentiality  with  respect  to  these 
modifications. 

Standard  No.  108  Lamps.  Beflective 
Devices  and  Associated  Equipment:  (a) 
Modification  of  the  headlamp  to  meet 
the  standard;  (b)  installation  of  side 
markers  The  petition  does  not  describe 
these  modifications.  G&K  is  claiming 


confidentiality  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  ttjis  standard  with  these 
modifications  performed. 

Standard  No.  110  Tire  Selection  and 
Bims:  Installation  of  a  tire  information 
placard. 

.Standard  No.  Ill  Bearview  Mirror: 
Inscription  of  the  required  warning 
statement  on  the  face  of  the  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
Modification  of  the  key  locking  system 
to  meet  this  standard.  The  petition  does 
not  describe  these  modifications.  G&K  is 
claiming  Confidentiality  with  respect  to 
these  modifications. 

Standard  No.  135  Passenger  Car  Brake 
Systems:  Modification  of  the  hydraulic 
brake  system  and  the  parking  brake 
system  thiough  the  installation  of 
components  available  only  fi-om  G&K. 
The  petition  does  not  describe  these 
modifications.  G&K  is  claiming 
confidentiality  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  Standard  with  these 
modificatibns  performed. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact: 
Replacement  of  interior  components 
with  components  fabricated  by,  and 
available  dnly  through,  G&K.  the 
petition  does  not  describe  these 
components  or-their  manner  of 
installation.  G&K  is  claiming 
confidentiality  with  respect  to  these 
modificatiions  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  Standard  with  these 
modifications  performed. 

Standard  No.  204  Steering  Control    - 
Displacement:  Modification  of  the 
vehicles  trt  meet  the  standard.  The 
petition  df)es  not  describe  these 
modifications.  G&K  is  claiming 
confident^lity  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  Standard  with  these 
modifications  performed. 

Standard  No.  206  Door  Locks  and 
Door  Betention  Components: 
Modification  of  the  door  locks  and  door 
retention  Components  to  meet  the 
standard.  The  petition  does  not  describe 
these  moc^ifications.  G&K  is  claiming 
confidentfality  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demon^rate  that  the  vehicle  would 
meet  this  standard  with  these 
modifications  performed. 

Standarci  No.  208  Occupant  Crash 
Protection:  Modification  of  the  vehicles 
to  meet  this  standard.  The  petition  does 
not  describe  these  modifications.  G&K  is 
claiming  confidentiality  with  respect  to 


these  modifications  and  the  testing 
conducted  to  demonstrate  that  the 
vehicles  would  meet  this  standard  with 
these  modifications  performed. 

Standard  No.  209  Seat  Belt 
Assemblies:  Modification  of  the  seat  belt 
systems  to  meet  this  standard.  The 
petition  does  not  describe  those 
modifications,  G&K  is  claiming 
confidentiality  with  respect  to  these 
modifications. 

Standard  No.  214  Side  Impact 
Protection:  Modification  of  the  vehicles 
through  the  installation  of  components 
available  only  from  G&K.  The  petition 
does  not  describe  these  modifications. 
G&K  is  claiming  confidentiality  with 
respect  to  these  modifications  and  the 
static  and  dynamic  testing  conducted  to 
demonstrate  that  the  vehicles  would 
meet  this  standard  with  these 
modifications  performed. 

Standard  No.  216  Boof  Crush 
Besistance:  Modification  of  the  vehicles 
to  meet  this  standard.  The  petition  does 
not  describe  these  modifications.  G&K  is 
claiming  confidentialitv  with  respect  to 
these  modifications  and  the  testing 
conducted  to  demonstrate  that  the 
vehicles  would  meet  this  standard  with 
these  modifications  performed. 

Standard  No.  225  Child  Bestraint 
Anchorage  Systems:  Installation  of  a 
U.S. -model  tether  anchorage  behind  the 
passenger  seat  on  coupe  models. 

Standard  No.  301  Fuel  System 
Integrity:  Modification  of  the  vehicles' 
fuel  system  through  the  installation  of 
components  available  onlv  from  G&K. 
The  petition  does  not  describe  these 
modifications.  G&K  is  claiming 
confidentiality  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  standard  with  these 
modifications  performed. 

Standard  No.  302  Flammability  of 
Interior  Materials:  Treatment  of  interior 
materials  and  components  covered  by 
the  standard  with  material  available 
only  from  G&K.  G&K  is  claiming 
confidentiality  with  respect  to  tiiese 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  standard  with  these 
modifications  performed. 

The  petitioner  states  that  a  vehicle 
identification  number  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 
The  petitioner  further  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  door  jamb  to  meet  the 
requirements  of  49  CFR  part  567. 

Additionallv.  the  petitioner  states  that 
2002-2004  Smart  Car  Passion.  Pulse, 
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and  Pure  (coupe  and  cabriolet) 
passenger  cars  must  be  modified 
through  the  installation  of  components 
available  only  from  G&K  to  comply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581.  The  petition  does  not  describe 
these  modifications.  G&K  is  claiming 
confidentiality  with  respect  to  these 
modifications  and  the  testing  conducted 
to  demonstrate  that  the  vehicles  would 
meet  this  standard  with  these 
modifications  performed. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401. 
400  Seventh  St.,  SW.,  Washington.  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  e.xamination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  28.  2003. 
Kenneth  N.  Weinstein, 
Associatt!  Administrator  for  Enforcement. 
[FR  Doc.  03-27504  Filed  10-31-03;  8:45  am] 
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Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
Nissan  Pathfinder  4  Wheel  Drive 
Multipurpose  Passenger  Vehicles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petrtion  for 
decision  that  nonconforming  2002 
Nissan  Pathfinder  4  wheel  drive 
multipurpose  passenger  vehicles 
(MPVs)  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highwav  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  Nissan 
Pathfinder  4  wheel  drive  MPVs  that 


were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originallv 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  December  3.  2003. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  St.,  SVV., 
Washington.  DC  20590  (docket  hours 
are  from  9  a.m.  to  5  p.m.).  Anyone  is 
able  to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business.  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  1 1 .  2000 
(Volume  65.  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs.  Office  of  Vehicle  Safety 
Compliance.  .NHTSA.  202-366-3151. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  tb  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
of  the  same  model  year  that  was 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  30115.  and 
that  the  vehicle  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safetv 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 


publishes  this  decision  in  the  Ft-dcral 
Register. 

Sunshine  Car  Import  of  Cape  Coral. 
Florida  ("Sunshine")  (Registered 
Importer  01-289)  has  petitioned  NHTSA 
to  decide  whether  2002  Nissan 
Pathfinder  4  wheel  drive  MPVs  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  that  Sunshine 
believes  are  substantially  similar  are 
2002  Nissan  Pathfinder  4  wheel  drive  , 
MPVs  that  were  manufactured  for 
importation  into,  and  sale  in.  the  United  ' 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2002 
Nissan  Pathfinder  4  wheel  drive  MPVs 
to  their  U.S. -certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Sunshine  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  Nissan 
Pathfinder  4  wheel  drive  MPVs,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Nissan 
Pathfinder  4  wheel  drive  MPVs  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102     Transmission 
Shift  Lever  Sequence,  103     Defrosting 
and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  106    Brake  Hoses.  109    New 
Pneumatic  Tires,  113     Hood  Latch 
Systems,  116    Brake  Fluid.  124 
Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202     Head  Restraints.  204     Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206     Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209    Seat  Belt 
Assemblies,  210     Seat  Belt  Assembly 
Anchorages,  212     Windshield 
Retention.  216     Roof  Crush  Resistance, 
219     Windshield  Zone  Intrusion,  and 
302     Flammability  of  Interior  Materials. 

Petitioner  states  that  the  vehicles  are 
equipped  with  anti-theft  devices  that 
exempt  them  from  the  parts  marking 
requirements  of  the  Theft  Prevention 
Standard  found  in  49  CFR  part  541. 
Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readilv 
altered  to  «ieet  the  following  standards, 
in  the  manner  indicated: 
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Standard  No.  101     Controh  and 
Displays:  (a)  Substitution  of  the  word 
"Brake"  for  the  ECE  warning  symbol  as 
a  markint;  for  the  brake  failure  indicator 
lamp;  (hi  replacement  or  conversion  of 
the  speedometer  to  read  in  miles  per 
hour. 

Standard  No.  108     Lamps.  Reflective 
Dfvices  and  Associated  Equipment: 
Inspection  of  all  vehicles  and 
replacement  of  noncompliant  lighting 
system  components  with  U.S-model 
parts  on  vehicles  that  are  not  already  so 
equipped. 

Standard  No.  110     Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1     Rearview  Mirror. 
Inscription  of  the  required  warning 
statement  on  the  face  of  the  passenger 
side  rear\'iew  mirror. 

Standard  No.  114     Theft  Protection: 
Installation  of  a  key  warning  buzzer,  or 
reprogramming  of  the  key  lock  system 
with  U.S. -version  software  information 
to  achieve  compliance  with  the 
standard. 

Standard  No.  118     Power  Windoiv  - 
Systems:  Inspection  of  all  vehicles  and 
installation,  on  vehicles  that  are  not 
already  so  equipped,  of  a  relay  that  will 
prevent  the  window  transport  from 
operating  when  the  ignition  is  in  the 
"off  position. 

Standard  No.  208     Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
micro  switch;  (b)  inspection  of  all 
vehicles  and  installation  of  U.S. -model 
seat  belts,  driver's  and  passenger's  air 
bags,  knee  bolsters,  control  unit,  and 
sensors  on  vehicles  that  are  not  already 
so  equipped.  The  petitioner  states  that 
the  vehicles  should  be  equipped  with 
combination  lap  and  shoulder  belts  at 
the  front  and  rear  outboard  seating 
positions  that  are  self-tensioning  and 
released  by  means  of  a  single  red  push 
button,  and  with  a  lap  belt  in  the  rear 
center  seating  position. 

Standard  No.  214     Side  Impact 
Protection:  Inspection  of  all  vehicles 
and  installation  of  U.S. -model  door 
beams  on  vehicles  that  are  not  already 
so  equipped. 

Standard  No.  225     Child  Restraint 
Anchorage  Systems:  Installation  of  U.S. - 
model  tether  anchorages. 

Standard  No.  301     Fuel  System 
Integrity.  Inspection  of  all  vehicles  and 
replacement  of  the  filler  neck  (including 
restrictor)  and  the  filler  cap  with  U.S.- 
model  components  on  vehicles  that  are 
not  already  so  equipped. 

Petitioner  states  that  all  vehicles  must 
be  inspected  for  compliance  with  the 
Bumper  Standard  found  in  49I]FR  part 
581,  and  that  U.S. -model  components 


will  be  installed  on  any  vehicles  that  are 
not  already  so  equipped. 

In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  (VIN) 
plate  must  be  affixed  to  the  vehicles  so 
that  it  is  readable  from  outside  the 
driver's  windshield  pillar,  and  a 
reference  £^d  certification  label  must  be 
affixed  to  the  edge  of  the  driver's  side 
door  or  to  the  latch  post  nearest  the 
driver  to  raieet  the  requirements  of  49 
CFRPart  np5 

Lastly,  tht'  petitioner  states  that  a 
certification  label  will  be  affixed  to  the 
driver's  siqe  doorjamb  to  meet  the 
requirements  of  the  vehicle  certification 
regulation^  in  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  coiiments  on  the  petition 
described  cibove.  Comments  should  refer 
to  the  docl^t  number  and  be  submitted 
to:  Docket  Management,  Room  PL-^01, 
400  Seventji  St.,  SW,.  Washington,  DC 
20590  (docjcet  hours  are  from  9  a.m.  to 
5  p.m.).  It  IB  requested  but  not  required 
that  10  copdes  be  submitted. 

All  comitients  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  tbe  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  f^al  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority!  49  U.S.C.  30141(a)(1)(A)  and 
(bid);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  l.$0  and  501.8. 

Issued  on:  October  8,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[PR  Doc.  03-27505  Filed  10-31-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-03-15687;  Notice  2] 

Ford  Motor  Company:  Grant  of 
Apphcation  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  103 

We  are  granting  the  application  by 
Ford  Motor  Company  ("Ford")  of 
Dearborn,  Michigan,  for  a  temporary 
exemption  from  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  103.  Defrosting 
and  Defogging  Systems.  Ford  asserted 
that  compliance  would  prevent  it  from 
selling  a  motor  vehicle  whose  overall 


level  of  safety  is  at  least  equal  to  that  of 
a  non-exempted  vehicle. 

Notice  of  receipt  of  the  application 
was  published  on  fuly  22.  2003,  and  an 
opportunitv  afforded  for  comment  {68 
FR  43419)." 

The  Motor  Vehicle  for  Which  a 
Temporarj'  Exemption  Is  Sought 

Ford  is  th^  manutacturer  oi  the 
Lincoln  Town  Car  It  plans  to  make  this 
model  available  in  a  'Ballistic 
Protection  Series  (EPS)."  The  Town  Car 
BPS  will  be  equipped  with  a  windshield 
that  is  40.68  mm  thick,  as  contrasted 
with  the  standard  Town  Car's 
windshield  of  4.9  mm  thickness.  The     »- 
company  related  that  'this  thickness 
and  the  associated  heat  transfer 
properties  are  engineered  to  provide 
protection  from  impacts  by  certain  rifle 
rounds  *   *   *,"  Ford  does  not  envision 
producing  more  than  300  Town  Car  BPS 
Series  in  anv  calendar  vear. 

How  the  Town  Car  BPS  Fails  To 
Comply  With  FMVSS  No.  103 

Paragraph  S4.2  of  FMVSS  No.  103 
establishes  defrosting  requirements  for 
passenger  car  windshields.  Ford  related 
that  "At  this  time  clearance  of  the 
windshield  in  t^^e  time  required  under 
FMVSS  103  S4.2  can  only  be  met  with 
the  usage  of  the  washer  fluid."  It  is  also 
necessary  to  use  the  windshield  wipers 
in  conjunction  with  vv  asher  fluid  in 
order  to  clear  the  windshield. ^ 

.Arguments  Presented  by  Ford 
Demonstrating  That  the  Town  Car  BPS 
Provides  an  Overall  Level  of  Safetv  at 
Least  Equal  to  a  Non-Exempted  .Motor 
Vehicle 

To  maximize  the  defroster 
performance,  the  special  windshield  of 
the  BPS  is  equipped  with  an  embedded 
electrical  grid.  Ford's  lahnratorv  tests 
show  that  the  windshield  can.  in  fact,  be 
cleared  within  the  time  required  bv  S4.2 
"by  using  both  the  defroster  (including 
the  hot  air  system  and  the  embedded 
electrical  grid  in  the  windshield)  and 
the  windshield  washer  system."  Ford 
conducted  a  test  on  March  19,  2003.  and 
reported  use  of  the  solvent  and  the 
defroster  cleared  100%  of  Zones  A  and 
C  in  20  minutes.  It  advised  that  "The 
information  provided  with  the  vehicle 
will  advise  the  vehicle  operator  to  use 
the  combined  approach  in  defrosting  the 
windshield."  However.  Ford  anticipates 
that  these  special  purpose  vehicles  are 
more  likely  to  be  garaged  than  parked  in 
the  open,  and  that  the  need  to  operate 
the  defroster  system  will  be  minimal. 


103. 


'  This  is  permissible  under  S4.3(d)  of  FMVSS  No. 
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Arguments  Presented  by  Ford  as  to 
Why  a  Temporary  Exemption  Would  Be 
in  the  Public  Interest  and  Consistent 
With  Objectives  of  Motor  Vehicle  Safety 

The  windshield  of  the  Lincoln  Town 
Car  BPS  differs  from  those  of  armored 
vehicles  produced  by  other 
manufacturers  in  that  it  will  provide  "a 
bullet  resistant  environment  against  rifle 
level  threats,  "  as  contrasted  with 
"handgun  level"  threats.  According  to 
Ford.  "Customers,  including  certain 
agencies  of  the  U.S.  Government,  have 
expressed  a  need  for  vehicles  with  this 
level  of  protection  for  vehicle 
occupants."  Ford  argued  that  its  product 
will  enhance  the  safety  "for  those 
individuals  that  are  either  government 
officials  or  certain  other  high  profile 
individuals  that  are  at  a  higher  level  of 
risk  for  terrorist  attacks  or  assassination 
attempts."  Orders  have  already  been 
placed  by  the  General  Services 
Administration  (GSA)  on  behalf  of  two 
government  entities.  To  emphasize  the 
minimal  nature  of  the  noncompliance, 
Ford  enclosed  a  copy  of  its  test  report 
indicating  passage  of  54. 2  using  washer 
fluid,  which  has  been  placed  in  the 
docket. 

Public  Comment  Received 

We  received  one  anonymous 
comment  which  recommended  that  the 
petition  be  denied.  In  the  commenter's 
view,  if  the  petition  is  granted,  thfe 
commenter  should  also  be  allowed  to 
drive  a  nonconforming  (imported) 
vehicle  whose  overall  level  of  safety  is 
at  least  equal  to  that  of  a  nonexempted 
vehicle.  The  comment  did  not  address 
the  merits  of  the  petition  and  we  have 
not  considered  it  relevant  in  our 
decision  to  grant  Ford"s  request. 

Our  Findings  in  Granting  Ford's 
-Application 

Ford  has  requested  a  temporary 
exemption  from  a  Federal  motor  vehicle 
safety  standard  that  is  intended  to  assist 
a  vehicle  operator  in  avoiding  a  crash. 
Therefore,  it  is  especially  important  that 
we  consider  the  possible  effect  on  safety 
of  such  an  exemption. 

Standard  No.  10.3  is,  in  effect,  a  de- 
icing  standard  rather  than  a  defrosting 
standard.  To  provide  more  uniform  and 
repeatable  test  results,  the  SAE  specifies 
that  a  coating  of  ice  be  applied  to  the 
windshield  before  the  test  begins.  The 
SAE  notes  (Paragraph  1,  SAE 
Recommended  Practice  J902a 
"Passenger  Car  Windshield  Defrosting 
Systems."  March  1967)  that  "The  time 
element  for  ice  removal,  therefore,  is 
longer  than  that  required  to  remove 
frost,  which  is  the  prime  purpose  of  the 
defroster  system."  Frost  generally  forms 


overnight.  Considering  Fords  argument 
that  the  special-purpose  BPS  is  likely  to 
be  garaged  rather  than  parked  in  the" 
open,  the  likelihood  of  frost  formation 
on  the  BPS  windshield  is  less  than  that 
on  the  windshield  of  a  car  that  is  not 
parked  overnight  in  a  garage. 

Section  4.2  of  FMVSS  No.  103 
requires  that  certain  windshield  areas  be 
defrosted  in  a  compliance  test,  as  set 
forth  in  SAE  Recommended  Practice 
J902,  "Passenger  Car  Windshield 
Defrosting  Systems,"  August  1964, 
incorporated  by  reference.  Thev  are 
called  the  "critical  area"  and  "entire 
windshield."  Paragraph  S4.2  of 
Standard  No.  103  defines  "critical  area" 
as  Area  C  and  "entire  windshield"  as 
Area  A.  After  20  minutes  of  the  test, 
conducted  with  the  defroster  system 
"on  full"  and  the  blower  "on  high," 
Area  C  must  be  at  least  80  percent 
defrosted  and,  after  40  minutes,  the 
"entire  windshield"  shall  be  at  least  95 
percent  defrosted.  Ford  has  not 
quantified  the  extent  of  its 
noncompliance  using  the  defroster 
system  alone.  However,  both  Area  C  and 
Area  A  on  the  BPS  windshield  are  100% 
defrosted  in  20  minutes  with  the 
assistance  of  the  windshield  washer 
system.  The  petition  indicates  that 
solvent  was  not  applied  for  the  full  20 
minutes,  which  would  raise  the 
question  of  capacity  of  the  washer 
system,  but  only  for  a  limited  period. 
Ford's  Engineering  Test  Report  noted 
that  a  "Breakthrough  occurred  at  12 
minutes  and  15  seconds,  15  seconds 
after  washer  solvent  was  squirted." 
Although  Ford  did  not  present  these  test 
results  specifically  as  a  safety  equivalent 
argument,  we  note  that  use  of  the 
washer  system  simultaneously  with  the 
defroster  system  not  only  resulted  in 
compliance  with  the  minimum 
performance  requirements  of  Standard 
No.  103  but  also  resuhed  in  a  quicker 
clearance  of  the  windshield  than  the 
standard  requires.  In  short,  an  overall 
level  of  safety  that  may  be  considered  at 
least  equal  to  that  of  a  nonexempted 
motor  vehicle. 

Ford's  public  interest  argument  is  that 
the  level  of  protection  provided  bv  the 
Town  Car  BPS  is  one  that  is  needed  for 
the  protection  of  government  or  high 
profile  individuals  who  are  potential 
targets  for  terrorist  attacks  or 
assassination  attempts.  We  concur  and 
note  that  the  vehicle  will  afford  the 
same  protection  to  the  driver  as  it  does 
to  the  passenger.  It  is  critical  to  safetv 
that  the  operator  of  a  vehicle  under 
attack,  which  may  be  speeding  to  avoid 
danger,  be  uninjured  and  in  control  of 
the  vehicle.  The  fact  that  the  GSA  has 
ordered  BPS  vehicles  on  behalf  of  two 
U.S.  government  agencies  enhances  the 


argument  that  an  exemption  would  be 
in  the  public  interest. 

In  consideration  of  the  foregoing,  we 
hereby  find  that  to  require  compliance 
with  S4.2  of  Standard  No.  103  would 
prevent  the  applicant  from  selling  a 
motor  vehicle  whose  overall  level  of 
safety  is  at  least  equal  to  that  of  a  non- 
exempted  vehicle,  and  that  a  temporary 
exemption  is  in  the  public  interest  and 
consistent  with  objectives  of  motor 
vehicle  safety.  Accordingly,  Ford  Motor 
Company  is  hereby  granted  NHTSA 
Temporary-  Exemption  No.  EX  03-3 
from  Paragraph  S4.2  of  49CFR  571.103. 
Standard  No.  103,  "Windshield 
Defrosting  and  Defogging  Systems."  The 
exemption  covers  only  the  Lincoln 
Town  Car  Ballistic  Protection  Series 
(BPS)  and  expires  on  September  1,  2005. 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50. 

■  Issued  on:  October  28^2003. 
Jeffrey  W.  Runge, 

Administrator. 

(P'R  Dor.  0.3-27506  Filed  10-31-03;  B:45  ami 

BILUNG  CODE  4910r5»-P 


DEPAR'^MENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No   34417] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF).  pursuant  to 
a  written  trackage  rights  agreement 
entered  into  between  BNSF  and  Union 
Pacific  Railroad  Company  (UP),  has 
agreed  to  grant  local  trackage  rights  to 
UP  over  a  BNSF  line  of  railroad  between 
BNSF  milepost  114.5  and  BNSF 
milepost  117.0  near  Endicott,  NE,  a 
distance  of  approximatelv  2.5-miles.' 

Although  UP  indicates' that  the 
transaction  was  scheduled  to  be 
consummated  on  October  20,  2003,  the 
earliest  the  transaction  could  be 


'  UP  submits  that  llie  trackage  rights  are  only 
temporar>'  rights,  but.  because  they  are  "local" 
rather  than  "overhead"  rights,  the  do  not  qualih-  for 
the  Board's  new  class  exemption  for  temporarv' 
trackage  rights  at  49  CFR  n80.2(d)(8).  See  Railroad 
Consolidation  Procedures— Exemption  for 
Temporary^  Trackage  Rights.  STB  Ex  Parte  No.  282 
(Sub-No  20)  (STB  served  May  23.  2003).  Therefore, 
UP  and  BNSF  concurrently  have  filed  a  petition  for 
partial  revocation  of  this  exemption  in  STB  Finance 
Docket  No.  34417  (Sub-No.  1),  Vnior\  Pacific 
Railroad  Company— Trackage  Rights  Exemption— 
The  Burlington  Northern  and  Santa  Fe  Railwav 
Company,  wherein  UP  and  BNSF  request  that  the 
Board  permit  the  proposed  local  trackage  rights 
arrangement  described  in  the  present  proceeding  to 
expire  on  October  15,  2004.  That  petition  will  be 
addressed  by  the  Board  in  a  separate  decision. 
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consunimatpd  was  October  21.  2003  (7 
days  after  the  filing  of  the  notice). 

The  purpose  of  the  trackage  rights  is 
to  permit  L'P  to  serve  the  shipper  at 
Lndic:ott  until  BNSF's  trackage  can  be 
repaired  or  other  arrangements  can  be 
made  for  continued  rail  service  to  this 
.shipper,  following  severe  washouts  on 
RN.SF's  line  in  this  area. 

.\s  a  condition  to  this  exemption,  any 
empl(5yees  affected  by  the  trackage 
rights  wdll  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv  Co. — Trackage  Rights — BN, 
,354  I.C.C.  605  (197a),  as  modified  in 
Mendocino  Coast  Rv..  Inc.-Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  tran.saction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34417  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street.  \'\V..  Washington.  DC  20423- 
000 1.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal.  1416  Dodge  Street.  Room  830, 
Omaha.  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  aXhttp:// 
wxnv. stb.dot.gov. 

Decided:  October  24.  2003. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  .\.  Wilhams 
Secrtlan.-. 
[FR  Doc.  03-27357  Filed  10-31-03:  8:45  ami 

BILLING  CODE  4915-00   P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Direct  Deposit  Sign-Up  Form 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 

( nmments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
iither  Federal  agencies  to  take  this 
upportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 


the  Form  1199A  "Direct  Deposit  Sign- 
Up  Form." 

DATES:  Written  comments  should  be 
received  on  or  before  January  2,  2004. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3700 
East  West  Highway,  Records  and 
Information  Management  Program  Staff. 
Room  135,  Hyattsville.  Maryland  20782 

.FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  inlormation 
should  be  directed  to  Susan  Alvarez, 
Room  304-D,  401  14th  Street,  SW.. 
Washington.  DC  2022"^.  f202)  874-6908. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C..3506(c)(2)(A)),  the  Financial 
Management  Service  Solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Direct  Deposit  Sign-Up  Form. 

OMB  Number:  1510-0007. 

Form  Npmber:  1199A. 

Abstract:  This  form  is  used  by 
recipients  ito  authorize  the  deposit  of 
Federal  payments  into  their  accounts  at 
financial  institutions.  The  information 
on  the  forib  routes  the  direct  deposit 
payment  tfc  the  correct  account  at  the 
financial  ijistitution. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  offieview:  Regular. 

Affecte(^  Public:  Individuals  or 
householcfc.  Business  or  other  for-profit, 
Federal  Government. 

Estimated  Number  of  Respondents: 
604,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  lOa. 680. 

Commefits:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  foj  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  piatter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collecfion  of  information  is 
necessary  tor  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  iof  information;  (c)  ways  to 
enhance  tie  quality,  utility,  and  clarity 
of  the  infot-mation  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  [of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 


maintenance  and  purchase  of  services  to 
prn\-ide  information. 

Bettsy  H.  Lane, 

Assistant  Commissioner.  Federal  Finance. 
|FR  Doc.  03-27516  Filed  10-31-03;  8:45  9,ml 
BILLING  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  CoUection  of  Information: 
Claim  Against  the  United  States  for  the 
Proceeds  of  a  Government  Check 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  .Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  c;ontinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection,  by 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  Form  FMS-1133  'Claim  Against  the 
United  States  for  the  Proceeds  of  a 
Government  Check." 
DATES:  Written  comments  should  be 
jreceived  on  or  before  fanuarv  2.  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway.  Records  and 
Information  Management  Program  Staff, 
Room  135.  Hyattsv.ille.  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tur  additional  infurmation 
should  be  directed  to  Dawn  lohns. 
Manager,  Check  Claims  Branch,  Room 
831D,  3700  East  West  Highwav. 
Hyattsville,  Marvland  20782,  (202)  874- 
8445 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Government  Check. 

OMB  Number:  15  10-0019. 

Form  Numt)er:  FMS-1133. 

Abstract:  This  form  is  used  to  collect 
information  needed  to  process  an 
individual's  claim  for  non-receipt  of 
proceeds  from  a  government  check. 
Once  the  information  is  analyzed,  a 
determination  is  made  and  a 
recommendation  is  submitted  to  the 
program  agenc\  to  either  settle  or  deny 
the  claim. 

Current  Actions:  Extension  of 
currently  approved  collection. 
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Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households . 

Estimated  Number  of  Respondents: 
53.895. 

Estimated  Time  Per  Respondent:  19 
minutRs. 

Estimated  Total  Annual  Burden 
Hours:  10,229. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  v\fill 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessar\'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Judith  R.  Tillman. 

Assistant  Comnussioner,  Financial 

Operations. 

[FR  Dor  03-27517  Filed  10-31-03:  8:45  am] 

BILLING  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection:  Comment 
Request 

agencies:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Treasur\';  Federal 
Deposit  Insurance  Corporation  (FDIC); 
and  Office  of  Thrift  Supervision  (OTS). 

Trt'asurw 

ACTION:  Joint  notice  and  request  for 
comment. 

SUMMARY:  The  OCC,  FDIC.  and  OTS 
(collectively,  the  Agencies),  as  part  of 
their  continuing  effort  to  reduce 


paperwork  and  respondent  burden. 
invite  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  extension,  without  revision,  of 
their  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
Agencies  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
Agencies  are  soliciting  comment 
concerning  the  proposed  extension, 
without  change,  of  OMB  approval  of  the 
information  collections  contained  in  the 
information  collection  titled. 
"Interagency  Guidance  on  Asset 
.Spcuritization  Activities." 
DATES:  Comments  should  be  submitted 
by  Idniiary  2,  2004. 
ADDRESSES:  Comments  should  be 
directed  to  the  Agencies  and  the  OMB 
Desk  Officer  for  the  Agencies  as  follows: 

OCC:  Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room.  250 
E  Street.  SW.,  Mail  Stop  1-5.  Attention: 
1557-0217,  Washington,  DC  20219.  Due 
to  delays  in  delivery  of  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  electronic  mail.  Comments  may  be 
sent  By  fax  to  (202)  874-4448,  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  comments  at  the 
OCC's  Public  Information  Room.  You 
can  make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 

FDIC:  Steven  F.  Hanft.  Paperwork 
Clearance  Officer.  Legal  Division,  Room 
MB-3064,  Attention:  Comments/Legal 
Division,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  NW.. 
Washington.  DC  20429.  All  comments 
should  refer  to  "Interagency  Guidance 
on  Asset  Securitization  Activities. 
3064-0137."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  550  17th  Street  Building  (located 
on  F  Street),  on  business  davs  between 
7  a.m.  and  5  p.m.  Fax  number  (202) 
898-3838;  Internet  address: 
comments@fdic.gov.  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100. 
801  17th  Street.  NW..  Washington.  DC 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

OTS:  Information  Collection 
Comments.  Chief  Counsel's  Office. 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW..  Washington.  DC  20552. 
Attention:  1550-0104.  Fax  number  (202) 
906-6518.  ore-mail  to 
infocollection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 


mdex  on  the  OTS  Internet  Site  at  http:/ 
/^\'ww. ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street.  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  Desk  Officer  for  the  Agencies: 
Joseph  F.  Lackey,  Jr..  Office  of 
Information  and  Regulatorv  Affairs. 
Office  of  Management  and  Budget,  New- 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  or  e-mail  to 
jlackeyj@omh.eop. gov 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information 
from: 

OCC:  Jessie  B.  Dunaway.  OCC 
Clearance  Officer.  (202)  874-5090. 
Legislative  and  Regulator}-  Activities 
Division.  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW., 
Washington.  DC  20219. 

FDIC:  Steven  F.  Hanft,  Paperwork 
Clearance  Officer.  (202)  898-3907.  Legal 
Division.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

OTS:  Marilyn  K.  Burton.  OTS 
Clearance  Officer.  (202)  906-6467. 
Office  of  Thrift  Supen-ision.  1700  G 
Street.  NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

'I :th':  InteragencN  Guidance  on  Asset 
Securitization  Activities. 

OMB  Control  X umbers: 
OCC:  1557-0217. 
FDIC:  3064-0137. 
OTS:  1550-0104. 

Type  of  Review:  Extension,  without 
revision,  of  a  currently  approved 
collection. 

Form  Number:  None. 

Abstract:  The  information  collection 
recordkeeping  requirements  in  the 
Interagency  Guidance  are  applicable  to 
institutions  engaged  in  asset 
securitization  activities.  The  Guidance 
requires  institutions  to  develop  a 
written  asset  securitization  policy, 
documentation  of  fair  value  of  retained 
interests,  and  a  management 
information  system  to  monitor 
securitization  activities.  Institution 
management  uses  the  information  as  the 
basis  for  the  safe  and  sound  operation 
of  their  asset  securitization  activities. 
The  Agencies  use  the  information  to 
evaluate  the  quality  of  an  institution's 
risk  management  practices. 

Affected  Public:  Businesses  or  other 
for-profit. 
Burden  Estimates: 
Estimated  Number  of  Respondents: 
OCC:  50. 
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FDIC:70 
OTS:  ;^o 

E^tinintfd  Xumber  of  Responses: 

nC.C:  50 
Fni{::70 
OTS    -iO 

E>tiniatpd  Annual  Burden  Hours: 
OCX,  2.1  15  hours. 
FDlCi. 0-0  hours. 
OTS    1.260  hours. 

Frt-quency  of  Response:  On  occasion. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
piiblu:  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information-, 

(c)  Ways  to  enhance  the  quality, 
utility,  aid  clarity  of  the  information  to 
be  collected: 

(d)  Wavs  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  cost!  of  operation,  maintenance, 


and  purchase  of  services  to  prrnide 
information. 

Dated:  October  8.  2003. 
Mark  J.  Tenhundfeld. 

Assistant  Dim  tor.  Legislative  and  Regulatory 
Activities  Division.  Office  of  the  Comptroller 
of  the  Currency. 

Dated  at  Washington,  DC  this  2nd  day  of 
October,  2003, 

Federal  Depo'sit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  October  9,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilieran. 
Director. 
(FR  Doc,  03-27499  Filed  10-31-03;  8:45  am] 
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an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
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To  subscribe,  go  to  http://listserv.gsa.gov/archives/publaM s-ihlml 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 

the  instniciions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 

respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Registe.-  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  3, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

National  Organic  Program: 
Allowed  and  Prohibited 
Substances:  National  List; 
amendments   published 
10-31-03 

Soybean  promotion,  research, 

and  consumer  information: 
,  United  Soybean  Board: 

membership  adjustment: 

published  10-3-03 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Biological  agents  and  toxins; 
possession    use    and 
transfer 

Agncultural  Bioterrorism 
Protection  Aci  of  2002: 
implementation — 

Provisional  registration 
certificates  for 
individuals  and  entities 
and  provisional  grants 
of  access  to  biological 
agents  and  toxins  for 
individuals:  published 
11-3-03 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Swine,  inspection  and 
interstate  movement  within 
production  system: 
published  11-3-03 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations 
Citizenship  requirements 
and  loan  eligibility 
regulations:  technical 
changes;  published  11-3- 
03 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Citizenship  requirements 
and  loan  eligibility 
regulations;  technical 
changes;  published  11-3- 
03 


AGRICULTURE         I 
DEPARTMENT  f 

Rural  Housing  Service 

Program  regulations: 

Citizenship  requirements 
and  loan  eligibility 
regulations;  technical 
changes;  pubiisfied  11-3- 

AGRICULTURE         f 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Citizenship  requirements 
and  loan  eligibility 
regulations;  lechrical 
changes;  publishied  11-3- 
03 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishecy  conservation  and 
management: 

Atlantic  coastal  fisheries 
cooperative 
management — 
Weakfish:  pubiisfied  10-2- 
03 
Atlantic  highly  mlgnatory 
species — 

Atlantic  bluefin  tuna; 
published  10-2-03 
Atlantic  bluefin  tuna; 
published  10-16-03 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries— 
South  Atlantic  pelagic 
sargassum  habitat; 
published  10-3-03 
West  Coast  Statesi  and 
Western  Pacific 
fishenes — 

Pacific  mackerel; 
published  10-3-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  Hew 
motor  vehicles  and  engines: 
Compression-ignition  marine 
engines  at  or  above  30 
liters  per  cylinder; 
emission  standards 

Correction;  published  9- 
19-03 

Air  programs:  I 

Commercial  and  industrial 
solid  waste  incinerators 
constructed  on  or  before 
November  30.  1999; 
Federal  plan 
requirements:  published 
10-3-03 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California;  published  9-4-03 
Michigan  published  9-2-03 
Minnesota,  published  9-2-03 


Hazardous  waste  program 
authorizations 

South  Carolina;  published  9- 
2-03 
Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program:  site- 
specific  projects— 
Georgia-Pacific  Corp   pulp 
and  paper  mill.  Big 
Island,  VA;  published  8- 
5-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
-Common  earner  services: 
Individuals  with  hearing  and 
speech  disabilities; 
improved 

telecommunications  relay 
and  speech-to-speech 
services;  published  11-3- 
-       03 

GOVERNMENT  ETHICS 
OFFICE 

Organization,  functions,  and 
authohty  delegations; 
published  11-3-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Quarantine,  inspection,  and 
licensing: 

Select  agents  and  toxins; 
possession,  use,  and 
transfer;  published  1 1  -3- 
03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Louisiana;  published  10-21- 

03 
Wisconsin:  published  10-3- 
03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
Urban  empowerment  zones 
and  renewal  communities, 
Round  III  designation; 

published  10-3-03 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  revised  list: 
published  8-19-03 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  advisors: 
Custody  of  funds  or 
secunties  of  clients, 
published  10-1-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airbus;  published  10-17-03 
Bombardier:  published  10- 
29-03 

Eagle  Aircraft  (Malaysia) 
Sdn.  Bhd  :  published  9- 
23-03 

General  Electnc  Co.; 
published  10-3-03 
Learjet;  published  9-29-03 
Standard  instrument  approach 
procedures,  published  11-3- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida,  and" 
imported:  comments  due  by 
11-10-03:  published  9-9-03 
[FR  03-22948] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine: 
foreign: 

Eucalyptus  logs,  lumber  and 
wood  chips  from  South 
America:  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23432] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning:  comments  due  by 
11-10-03:  published  9-10-03 
[FR  03-22977] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Washington.  Oregon, 
Idaho,  and  California; 
salmon  and  steelhead; 
evolutionanly  significant 
units;  comments  due  by 
11-13-03;  published  9- 
29-03  [FR  03-24568] 
Endangered  Species  Act; 
interagency  cooperation 
National  Fire  Plan; 
Implementation;  comments 
due  by  11-10-03: 
published  10-9-03  [FR  03- 
25621] 

Fishery  conservation  and 
management: 

Caribbean.  Gulf,  and  South 
Atlantic  fishenes — 
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Gulf  of  Mexico  king 
mackerel.  Spanish 
mackerel,  and  cobia; 
comments  due  by  11- 
13-03;  published  10-14- 
03  [FR  03-25924] 

Gulf  of  Mexico  red 
snapper   comments  due 
by  11-12-03:  published 
10-27-03  [FR  03-27035] 

Gulf  of  Mexico  shrimp; 
comments  due  by  11- 
14-03;  published  9-30- 
03  [FR  03-24737] 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  Coast  G'-oundfish 
Fishery  Management 
Plan,  comments  due  by 
11-14-03;  published  10- 
15-03  [FR  03-26075] 

Pacific  whiting;  comments 
due  by  11-13-03; 
published  10-29-03  [FR 
03-27248] 
International  fisheries 
regulations: 
Fraser  River  sockeye  and 

pink  salmon;  inseason 

orders;  comments  due  by 

11-10-03,  published  10- 

24-03  [FR  03-26928] 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Practice  ana  procedure: 
21st  Century  Strategic  Plan: 

implementation;  comments 

due  by  11-12-03: 

published  9-12-03  [FR  03- 

23010] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Fish,  sneiitish,  and  seafood 
products;  comments  due 
by  11-14-03;  published  9- 
15-03  [FR  03-23342] 
Government  source 
inspection  requirements; 
elimination;  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23341] 
Federal  Acquisition  Regulation 
(FAR): 

Unique  item  identiflcataion 
and  valuation: 
supplement;  comments 
due  by  11-10-03; 
published  10-10-03  [FR 
03-25827] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings; 
Virginia  Electnc  &  Power 
Co.  et  al  ;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 


promulgation:  vanous 

States 

California:  comments  due  by 
11-13-03:  published  10- 
14-03  [FR  03-25800] 

Kentucky,  comments  due  by 
11-13-03.  published  10- 
14-03  [FR  03-25798] 

Nevada:  comments  due  by 
11-10-03,  published  10- 
10-03  [FR  03-25802) 

New  Mexico,  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25543] 

Pennsylvania:  comments 
due  by  11-10-03. 
published  10-10-03  [FR 
03-25634] 

Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas: 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 

Pesticides:  tolerances  in  food. 
animal  feeds,  and  raw 
agncultural  commodities; 
Trifloxystrobin:  comments 
due  by  11-10-03: 
published  9-10-03  [FR  03- 
23054] 
Wafer  programs: 
Water  quality  standards — 
Oregon;  comments  due 
by  11-10-03:  published 
10-10-03  [FR  03-25525] 
Water  supply; 
National  primary  drinking 
water  regulations — 
Long  Term  2  Enhanced 
Surface  Water 
Treatment  Rule; 
comments  due  by  11- 
10-03;  published  8-11- 
03  [FR  03-18295] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system; 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations— 
Systemwide  and 
consolidated  bank  debt 
obligations;  investors 
and  shareholders 
disclosure;  comments 
due  by  11-14-03; 
published  9-15-03  [FR 
03-23421] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services; 
Antenna  structures; 

construction,  marking,  and 

lighting — 

Communications  towers; 
effects  on  migratory 


birds:  comments  due  by 
11-12-03  published  9-  ' 
12-03  [FR  03-23311] 

GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  'eguiations 
Defense  Pnontres  and 

Allocations  System. 

comments  due  by  11-14- 

03;  published  10-15-03 

[FR  03-26024] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption; 
Food  labeling — 
Dietary  supplements  that 
contain  botanicals; 
ingredient  labeling; 
comments  due  by  11- 
12-03;  published  8-28- 
03  [FR  03-21980] 
Dietary  supplements  that 
contain  botanicals; 
ingredient  labeling; 
comments  due  by  11- 
12-03;  published  8-28- 
03  [FR  03-21981] 
Reports  and  guidance 
documents:  availability,  etc.; 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office. 
Health  and  Human  Services 
Department 

Medicare  and  Federal  health 
care  programs;  fraud  and 
abuse; 
Clarification  of  terms  and 

application  of  program 

exclusion  authority; 

comments  due  by  11-14- 

03;  published  9-15-03  [FR 

03-23351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
Connecticut;  comments  due 
by  11-15-03;  published  6- 
2-03  [FR  03-13698] 
Florida;  comments  due  by 
11-10-03;  published  10- 
10-03  [FR  03-25682] 
Minnesota  and  Wisconsin; 
comments  due  by  11-10- 
03;  published  9-9-03  [FR 
03-22793] 
Ports  and  waterways  safety: 
Limerick  Generating  Station 
and  Schuylkill  River, 


Montgomery  County    PA; 
security  zone;  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
23504] 

Oyster  Creek  Generation 
Station  and  Forked  River, 
Ocean  City.  NJ.  security 
zone,  comments  due  by 
11-14-03;  published  9-15- 
03  [FR  03-23503] 

Peach  Bottom  Atomic  Power 
station.  Susquehanna 
River.  NY  and  PA: 
security  zone;  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
23501] 

Salem  and  Hope  Creek 
Generation  Stations. 
Delaware  River.  Salem 
County  .  NJ;  security 
zone;  comments  due  by 
11-14-03;  published  9-15- 
03  [FR  03-23502] 
Regattas  and  manne  parades; 

International  Tug-of-War, 
MD;  comments  due  by  " 
11-10-03;  published  10- 
10-0?  [FR  03-25680] 

HOMELAND  SECURfTY 

DEPARTMENT 
Federal  Emergency 
Management  Agency 
National  Flood  Insurance 
Program: 

Pnvafe  sector  property 
insurers;  assistance; 
comments  due  by  11-13- 
03;  published  10-14-03 
[FR  03-25905] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species; 

Enhancement  survival 
permits;  application 
requirements  and 
issuance  critena; 
comments  due  by  11 -IO- 
CS; published  9-10-03  [FR 
03-22777] 

Safe  harbor  agreements  and 
candidate  consen/ation 
agreements  with 
assurances;  survival 
permits  enhancement: 
comments  due  by  11-10- 
03;  published  9-10-03  [FR 
03-22776] 
Endangered  Species  Act; 

interagency  cooperation; 

National  Fire  Plan; 
implementation;  comments 
due  by  11-10-03; 
published  10-9-03  [FR  03- 
25621] 

Importation,  exportation,  and 
transportation  of  wildlife; 
Injurious  wildlife — 
Boiga  snakes;  comments 
due  by  11-12-03; 
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published  9-12-03  [FR 
03-23286] 

l^^■ERIOR  DEPARTMENT 

Minerals  Management 
Service 

Royalty  Management 
CnjQe  oil  produced  from 
Federal  leases:  valuation 
and  reporting  provisions: 
comments  due  by  11-10- 
03.  published  9-26-03  [FR 
03-24420] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  larid 

reclamation  plan 

submissions 

Indiana:  comments  due  by 
11-14-03:  published  10- 
'        15-03  ;FR  03-26081] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Controlled  substances 
manufacturers    disfibutors, 
and  dispensers:  registration: 

Personal  medical  use, 
exemption  from  import  or 
export  requirements: 
comments  due  by  11 -IO- 
CS: published  9-11-03  [FR 
03-23169] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners,  paroling 
and  releasing,  etc 
Distnct  of  Columbia  ana 
United  States  codes, 
prisoners  serving 
sentences — 
Supen^ision  of  released 
pHsone-'s  serving 
supervised  release 
terms:  comments  due 
by  11-12-03,  published 
7-15-03  [FR  03-17176] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 

Extended  assignment 
incentives,  comments  due 
by  11-12-03,  published  9- 
12-03  [FR  03-23132] 

STATE  DEPARTMENT 

Intercountry  Adoption  Act  of 
2000 
Hague  Convention:  record 

preservation,  comments 

due  by  11-14-03: 


published  9-15-03  [FR  03- 
22651] 
Intercountry  Adoption  Act  of 
2000: 

Hague  Convention:  agency 
accreditation  and  person 
approval:  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-22650] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviativjn      I 
Administration 

Airworthiness  a^ectives: 
Airbus;  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-25978) 

Anjou  Aeronautique; 
comments  due  by  11 -IO- 
CS; published  9-2-C3  [FR 
03-22257] 

Bombardier;  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25590] 

Dassault:  comments  due  by 
11-10-03:  published  10-9- 
03  [FR  03-25588] 

Fokker;  comments  due  by 
11-13-03;  published  10- 
14  03  [FR  03-25866] 

Gulfstream:  comments  due 
by  11-10-03:  published  9- 
11-03  [FR  03-22991] 

McDonnell  Douglas; 
comments  due  by  11-14- 
03;  published  9-30-03  [FR 
03-24680] 

Rolls-Royce  pic:  comments 
due  by  11-10-03; 
published  9-9-03  [FR  03- 
22888] 

Class  E  airspace;  comments 
due  by  11-13-03;  published 
9-29-03  [FR  03-24601] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 

operations: 

National  bridge  inspection 
standards:  comments  due 
by  11-10-03;  published  9- 
9-03  (FR  03-22807] 

TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrter  Safety 
Administration 

Motor  earner  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicles 
used  in  interstate 


commerce:  operator  safety 
requirements:  comments 
due  by  11-10-03. 
published  8-12-03  [FR  03- 
20369] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matehals: 
Aluminum  cylinders 
manufactured  of  6351-16 
aluminum  alloy  used  In 
SCUBA.  SCBA,  and 
oxygen  services; 
requalification  and  use 
critena:  comments  due  by 
11-10-03:  published  9-i0- 
03  [FR  03-22808] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Contingent  payment  debt 
instruments  for  one  or 
more  payments 
denominated  in  or 
determined  by  reference 
to  nonfunctional  currency; 
treatment:  comments  due 
by  11-12-03:  published  8- 
29-03  [FR  03-21827] 

Partnerships  with  foreign 
partners:  obligation  to  pay 
withholding  tax  on  taxable 
income:  comments  due  by 
11-13-03;  published  9-3- 
03  [FR  03-22175] 

VETERANS  AFFAIRS 

DEPARTMENT 

Loan  guaranty: 
Hybrid  adjustable  rate 
mortgages,  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25560] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws  It 
may  be  used  in  conjunction 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law '  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office.  Washington    DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  maae 
available  on  the  Internet  from 
GPO  Access  at  http- 
www.access.gpo.gov  nara 
nara005.html  Some  laws  may 
not  yet  be  available 

H.R.  1900/P.L.  108-101 

To  award  a  congressional 
gold  medal  to  Jackie 
Robinson  (posthumously),  in 
recognition  of  his  many 
contributions  to  the  Nation, 
and  to  express  the  sense  of 
the  Congress  that  there 
should  be  a  national  day  in 
recognition  of  Jackie 
Robinson.  (Oct    29    2003:  117 
Stat.  1195) 

H.R.  3229/P.L.  108-102 

To  amend  title  44.  United 
States  Code,  to  transfer  to  the 
Public  Printer  the  authonty 
over  the  individuals 
responsible  for  preparing 
indexes  of  the  Congressional 
Record,  and  for  othe^ 
purposes.  (Oct    29,  2003:  117 
Stat,  1198) 

S.  1591/P.L.  108-1C3 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  48  South 
Broadway,  Nyack,  New  York, 
as  the  "Edward  0  Grady. 
Waverly  Brown.  Peter  Paige 
Post  Office  Building'     (Oct    29. 
2003;  117  Stat.  1199) 
Last  Li.st  October  23.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 

notification  senyice  of  newly 
enacted  public  laws.  To 
subscnbe,  go  to  http:// 
listserv  gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  ;.ervice 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  IS  available  free  on-line  through  the  Government  Pnnting 
Office  s  GPO  Access  Sen/ice  at  http:;/www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (foil  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic.  S298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51 2-2250.  ', 

"'"'"e  Stock  Number  Price        Revision  Date 

9.00       -Jan   1.  2003 


32.00 
9.50 

57.00 
46,00 

58.00 


1.  2  (2  Reserved)  (869-050-00001-6)  .. 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-050-00002-4)  .. 

4  (869-050-00003-2)  .. 

5  Parts: 

'-699   (869-050-00004-1)  .. 

700-1199 (869-050-00005-9)  .. 

1200-End  6(6 
Reserved)  (869-050-00006-7)  .. 

7  Parts: 

1-26  (869-050-00007-5)  40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299  (869-050-00010-5)  59.00 

300-399 (869-050-0001 1-3)  43.00 

400-699 (869-050-00012-1) 39.00 

700-899  (869-050-00013-0)  ......  42.00 

900-999  (869-050-00014-8)  57,00 

1000-1199  (869-050-00015-6) 23.00 

1200-1599  (869-050-00016-4)  58.00 

1600-1899  (869-050-00017-2)  61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949  (869-050-000 19-9)  47.00 

1950-1999  (869-050-00020-2) 45.00 

2000-End (869-050-00021-1) 46.00 


(869-050-00022-9) 58.00        Jan   1   2003 


8  

9  Parts: 

1-199  (869-050-00023-7) 

200-End  (869-050-00024-5) 

10  Parts: 

1-50 (869-050-00025-3) 

51-199 (869-050-00026-1) 

200-499  (869-050-00027-0) 

500-End  (869-050-00028-8) 

11  (869-050-00029-6) 

12  Parts: 

1-199  (869-050-00030-0)  ..;...  30.00 

200-219 (869-050^)0031-8) 38.00 

220-299  (869-050-O0032-6) 58.00 

300-499  (869-050-00033-4) 4300 

500-599  (869-050-00034-2)  38.00 

600-899  (S69-050-00035-1)  54.00 

900-End  (869-050-00036-9) 47.00 

13 (869-05O-00037-7)  47.00 


58.00 

56.00 

58.00 
56.00 
44.00 
58.00 

38  00 


'Jan  1  2003 
Jon   1  2003 

Jan.  1,  2003 
Jan.  1  2003 

Jan  1   2003 

Jan  1.  2003 
Jan.  1  2003 
Jan.  1,2003 
Jan  1.  2003 
Jan  1.  2003 
Jan  1,2003 
Jan.  1.  2003 
Jan.  1.  2003 
Jan.  1.  2003 
Jan;  1.2003 
Jan.  1.2003 
Uan,  1  2003 
Jan,  1.  2003 
Jon.  1,2003 
Jan  1.  2003 


Jan.  1.  2003 
Jan.  1  2003 

Jan.  1 .  2003 
Jan.  1 ,  2003 
Jan.  1  2003 
Jan,  1  2003 

Jan  1,  2003 


Jan.  1.2003 
Jan.  1.  2003 
Jan.  1,  2003 
Jan,  1,  2003 
Jan,  1.  2003 
Jan.  1.  2003 
Jan.  1.2003 

Jan.  1 .  2003 


TMte  Stock  NjmDer 

14  Parts: 

1-59  (869-050-O0028-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-0004O-7) 

200-1 199  (869-050-00041-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299  „ (869-050-00043-1) 

300-799 (869-050-00044-0) 

800-£nd  (869-050-00045-8) 

16  Parts: 

0-999 (869-050-00046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199 (869-050-00049-1) 

200-239 (869-050-00050-4) 

240-End  (869-050-00051-2) 

18  Parts: 

t-399  ^ „..  (869-050-00052-1) 

400-End  (869-050-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 (669-050-00055-5) 

200-Encl  (869-O50-00056-3) 

20  Parts: 

1-399  (869-050-00057-1) 

400-499  (869-050-00058-0) 

500-End  (869-050-00059-8) 


P'.ce 

60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58  00 
62.00 

62  00 
25  00 

60  00- 

58.00 

30.00 

50,00 
63.00 

63  00 


Rewisior  Da'e 


21  Parts: 

1-99  (869-050-00060-1)  4000 

100-169 : (869-050-00061-0)  47  00 

170-199 (869-050-00062-8)  50,00 

200-299 (869-050-00063-6) 17  00 

300-499  (869-050-00064-4)  29.00 

500-599  (869-050-00065-2)  47.00 

600-799 (869-050-00066-1)  15  00 

800-1299  (869-050-00067-9) 58  00 

130O-End (869-050-00068-7) 22  00 

22  Parts: 

1-299  (869-050-00069-5)  .. 

300-End  (869-050-00070-9)  .. 


23 


62  00 

44,00 

44,00 


58,00 
50  00 
30,00 


(869-050-00071-7)  .. 

24  Parts: 

0-199  (869-050-00072-5)  .. 

200-499 (869-05O-OO073-3)  .. 

500-699 (869-050-00074-1)  .. 

700-1699  (869-050-00075-0)  ......      61.00 

1700-End (869-050-00076-8)  3000 

25       (869-050-00077-6) 63.00 

26  Parts: 

§§  1  0-1-1  60  (869-050-00078-4) 49.00 

§§161-1  169 (869-050-00079-2) 63.00 

70-1.300 (869-050-00080-6) 57.00 

301-1.400  (869-050-00081-4) 46.00 


§§1 
§§1 
§§1 
§§1 
§§1 
§§1 
§§1 
§§1 
§§1 
§§1 
§§ 


401-1 .440  (869-050-00082-2) 61 .00 

441-1.500 (869-050-00083-1) 50  00 

501-1.640  (869-050-00084-9) 49  00 

641-1.850 (869-050-00085-7)  60.00 

■851-1.907  (869-050-00086-5) 60.00 

908-1,1000  (869-050-00087-3) 60.00 

,1001-1  1400  (869-050-00088-1) 61.00 

. 1401-1, 1503-2A  ....  (869-O5O-00089-0) 50.00 

1551-End  (869-050-00090-3) 50.00 

2-29  (869-050-00091-1) 60.00 

30-39  (869-050-00092-0) 4100 

40-49  (869-050-00093-8) 26.00 

50-299 (869-050-00094-6)  41 .00 

300-499 (869-050-00095-4)  61.00 

500-599  (869-050-O0096-2)  12.00 

600-End  (869-050-00097-1)  17.00 


Jan 
Jan. 
Jan 
Jan 
Jon. 

Jan. 
Jan 

Jan 

Jan. 
Jan. 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 
Apr 
Apr. 

Apr. 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr. 

Apr. 

Apr. 
Apr. 
Apr 
Apr. 
Apr. 

Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr. 
Apr 
Apr 
Apr. 
SApr. 
Apr 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
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Title 


Stock  Number 


Price        Revision  Date 


63,00 
25  00 

6100 
58  00 

50  00 
22,00 


27  Parts: 

1-199  (869-050-00098-9) 

200-£nd   (869-050-00099-7) . 

28  Parts: 

0-42  (869-050-00100-4)  . 

43-£nd  (869-050-00101-2)  , 

29  Parts: 

0-99  (869-050-00102-1)  . 

100-499 (869-050-00103-9) 

500-899  (869-050-00104-7)  61,00 

900-1899  (869-050-00105-5)  35,00 

1900-1910  (§§1900  to 

1910999)    .       .  (869-05CM)G  106-3)  61,00 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) 46.00 

1911-1925  (869-05CK)0 108-0) 30.00 

1926  (869-050-00109-8)  50,00 

1927-End (869-050-001 10-1)  62,00 

30  Parts: 

1-199  (869-048-00109-3)  ., 

200-<i99 (869-050-00112-8)  ., 

700-End  {869-05(M)0n3Hi)  ., 

31  Parts: 

0-199  (869-050-00114-4)  ., 

200-End    (869-050-001 15-2)  .. 

32  Parts: 

1-39  Vd.  I 

1-39  Vol.  II 

1-39  Vol.  Ill  

1-190  (869-050-001  i6-l)  .. 

191-399  (869-050-00117-9)  .. 

■10OHi29 (869-050-001 18-7)  .. 

630-699 „..._ (869-050-00119-5)  .. 

700-799 (869-050-00 120-9)  .. 

800-End  (869-050-00121-7)  .. 


56,00 
50,00 
57.00 

40.00 
64.00 

15.00 
19.00 
18.00 
60,00 
63.00 
50,00 
37.00 
46.00 
47.00 

55,00 
60.00 
50.00 

49.00 
43.00 
61,00 

35  (869-050-C0 128-4)  10.00 

36  Parts 

1-199  (869-050-00129-2)  37.00 

200-299 (869-050-00130-6)  37,00 

300-End  (869-050-00131-4) 61,00 

37  (869-050-00132-2)  ,.. 

38  Parts: 

0-17  (869-050-00 133-1)  58  00 

18-End  (869-050-001 34-9)  62,00 


33  Parts: 

1-124   (869-050-00122-5) 

125-199 (869-048-00121-2) 

200-End  (869-050-00124-1) 

34  Parts: 

1-299  (869-050-00125-0) 

300-399 (869-050-00126-8) 

400-End  (869-050-00127-6) 


39  (869-050-00135-7) 

40  Parts: 

1-49  (869-050-00 

50-51    (869-050-00 

52(52  01-52  1018)     (869-048-00 

52(52  1019-End)  (869-048-00 

53-59  (869-050-00 

60(60,1-End)  (869-050-00 

60  (Apps)  (869-050-00 

61-62  (869-050-00 

63(63  1-63  599)   (869-050-00 

63(63,600-63  1199)  (869-050-00 

63  (63  1 200-End)  (869-048-00144-1) 

64-71    (869-050-00148-9) 

72-80  (869-050-00149-7) 

81-85  (869-048-00147-6) 

86(86.1-86.599-99)  (869-048-00148-4) 


41.00 

36-5)  6000 

37-3)  44,00 

36-1)  55.00 

37-9)  58,00 

40-3)  3100 

41-1)  5800 

42-0)    5100 

143-8)  43,00 

144-6)  58.00 

45-4)  50,00 

6100 
29,00 
61.00 
47.00 
52,00 


Apr  1 ,  2003 
Apr,  1 ,  2003 

July  1  2003 
July  1   2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1    2003 

July  1  2003 
July  1  2003 
July  1 ,  2003 
July  1   2003 

July  1 ,  2002 
July  1 ,  2003 
Jlily  1 ,  2003 

July  1,  2003 
July  1   2003 

2July  1,  1984 

2  July  1.  1984 

2  July  1,  1984 

July  1,  2003 

July  1   2003 


July  1 
'July  1 
July  1 
July  1 


2003 
2003 
2003 
2003 


July  1,  2003 

July  1,  2002 

July  1 ,  2003 

July  1   2003 

'July  1   2003 

July  1,  2003 

ly  1,  2003 


6JUI 


Jely  1. 
July  1. 

July  1, 


2003 
2003 

2003 


50  00         July  1 ,  2003 


July  1,  2003 
July  1   2003 

lyJ,2003 


t 


July 
July 
July 
July 
Juiy 
July 
8July 
July 


2003 
2003 
2002 
2002 
2003 
2003 
2003 
2003 


July  1.  2003 
July  1,  2003 
July  1.  2002 

July  1   2003 

July  1.  2003 

July  1,  2002 

8Julv  1    2002 


Title 


Stock  Number 


Price        Revision  Date 


86  (86  600-1 -End)  (869-050-00152-7) 50  00 

87-99  (869-050-00153-5)  60  00 

100-135  (869-050-00154-3)  43  00 

'136-149  (869-150-00155-1),.,   ,  61,00 

150-189  (869-050-00156-0)  49  00 

190-259  4669-050-00157-8)  39  00 

260-265  (869-050-00158-6) 50  00 

266-299  (869-048-00156-5)  47  00 

300-399  (869-050-00160-8)  42.00 

400-424  (869-050-00161-6)  56,00 

425-699  :.  (869-050-00162-4)  ,,  ,.  61  00 

700-789 (869-050-00163-2)  61,00 

790-End  (869-050-00164-1)  58  00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1,1-11  to  Appendix.  2  (2  Reserved) 13,00 


14,00 
6.00 
4.50 

13,00 
9.50 


3-6 

7  

8  

9  

10-17  . 

18,  Vol.  I,  Parts  1-5  13  OO 

18.  Vol.  II.  Parts  6-19 i^oo 

18,  Vol.  Ill,  Parts  20-52 13  00 

19-100  13  00 

1-100  (869-048-00162-0) 23  00 

101  (869-05CH)0 166-7)  2400 

102-200  (869-050-00167-5)  50,00 

201-End  (869-050-00168-3) 22  00 

42  Parts: 

1-399  (869-048-00166-2) 

400-429  (869-048-00167-1) 

430-End  (869-048-00168-9) 


43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 


56  00 
59  00 
61  00 

47  00 
59  00 


44 


45  Parts: 

1-199  (869-048-00172-7) 

200-499 ,.  (869-048-00173-5) 

500-1199  (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40  (869-048-00 176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-00179-4) 

140-155  (869-348-00180-8) 

156-165 (869-048-00181-6) 

166-199  (869-048-00 182-4) 

200-499  (869-048-00183-2) 

500-End  (869-048-00184-1) 


57  00 
31  00 
47  00 
57  00 

44  00 
3700 
14,00 
42,00 
24,00 
3100 
44,00 
3700 
24,00 


47  Parts: 

0-19  (869-048-00 185-9)  57,00 

20-39  (869-048-00186-7)  45  00 

40-69  (869-048-00187-5)  36.00 

70-79  .-. (869-048-00188-3)  58,00 

80-End  (869-048-00 189- If 57,00 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5)  ,  ..  59  00 

1  (Parts  52-99)  (869-048-00191-3)  47  00 

2  (Parts  201-299) (869-048-00192-1) 53  00 

3-6  (869-048-00193-0) 30  00 

7-14  (869-048-00194-8)  47  00 

15-28  (869-048-00195-6)  55  00 

29-End  (869-048-00196-4)  38  00 

49  Parts: 

1-99  (869-048-00197-2)  56,00 

100-185 (869-048-00 198-1)  60.00 

186-199  (869-048-00199-9)  18.00 

200-399  (869-048-O020O-6)  61,00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

^July 
3  July 

2  July 

3  July 
;'  July 
^July 
3  July 
^July 
5  July 
^July 
3  July 

July 
July 
July 
July 

Oct 
Oct 
Oct 


Oct. 
Oct 


(869-048-00171-9)  47,00         Oct, 


Oct, 

=Oct, 

Oct, 

Oct 

Oct 
Oct, 
Oct 
Oct 
'Oct 
'Oct 
Oct 
Oct 
Oct 

Oct, 
Oct 
Oct 
Oct, 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
'Oct 

Oct 
Oct 
Oct 
Oct 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2002 
2003 
2003 
2003 
2003 
2003 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2003 
2003 
2003 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
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na    \r 
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Vll 


Title 

400-999 


Stock  Number 


Price        Revision  Date 


(869-046-00201-4)  610: 


1000-1 199  (869-048-00202-2) 

'200-End (869-048^30203-1) 


25.00 
30.00 


0:;  1  2002 
Oct  1  2002 
Oct   1   2002 

Oct  1.  2002 
Oct,  1.  2002 
Oct.  1,  2002 
Oct.  1,2002 


50  Parts: 

'-^7        (S69n)46-00204-9)  60.00 

'6-'^ (869-O46-0020&-7)  40.00 

200-599  (869-048-00206-5)  38,00 

600-Encl   (869-048-00207-3)  58.00 

CFR  index  ana  Fmclings 
Aids  y...  (869-€5C-O0048-2)  59.00        Jati   1.  2003 

Complete  2003  CFP  set .1.195.00  2003 

Microfiche  CFP  Edition, 

Subscnption  (mailed  as  issued)  298.00  2003 

Individual  copies  r. 2.00  2003 

Complete  set  (one-time  mailing)  298.00  2002 

Complete  set  (one-time  mailing)  290.00  2001 

Becouse  "itie  3  is  an  annua!  compilation,  this  volume  and  all  previous  volumes 
should  be  refoinea  as  a  pe'manent  reference  source, 

^The  July  I  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984  containing 
those  parts. 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-10(5  contains  a  note  only 
for  Chapters  1  to  49  inclusive  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters 

■»  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  2(»2.  through  January  1.  2003  The  CFR  volume  issued  as  of  January  1 
2002  should  be  retained 

5  No  amendments  to  this  volume  v^ere  promulgated  during  the  period  April 
1.  2000,  through  Aoril  1,  2001  The  CFP  volume  issued  as  of  April  1,  2000  should 
be  retained 

'No  amenane-^ts  to  this  volume  ^ee  Dromyiaoted  during  the  period  July 
1.  2000.  through  July  1.  2001  The  CFR  volun-e  ;3."ea  as  of  July  1  2000  should 
be  retained. 

'No  amendments  to  this  volume  v^ere  cc-^aj-ed  during  the  period  July 
1,  2002,  through  July  1,  2003,  The  CFR  volur-ie  is-'ec  as  of  July  1.  2002  should 
be  retained, 

'No  amendments  to  this  volume  were  promulgated  during  the  penod  July 
1,  2001  through  July  1  2002.  The  CFR  volume  issued  as  of  July  1  2001  should 
be  retained 

'  No  amendments  to  this  volume  v^ere  promulgated  during  the  period  October 
1.  2001  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1 
2001  should  be  retaine- 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— NOVEMBER  2003 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

publication 

15  DAYS  AFTER 
PUBLICATION 

30  D) 

PUBI 

yS  AFTER 
ICATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

Ncv  3 

Nov  18 

D 

BC  3     _      - 

Dec  18 

Jan  2 

Feb  2 

Nov  d 

Nov  19 

D 

BC  4 

Dec  19 

Jan  5 

Feb  2 

Nov  5 

Nov  20 

D 

BC  5 

Dec  22 

Jan  5 

Feb  3 

Nov  6 

Nov  21 

D 

BC  8 

Dec  22 

Jan  5 

Feb  4 

Nov? 

Nov  24 

D 

BC  8 

Dec  22 

Jan  6 

Feb  5 

Nov  10 

Nov  25 

D( 

icIO 

Dec  26 

Jan  9 

Feb  9 

Nov  '2 

Nov  28 

D( 

!C12 

Dec  29 

Jan  12 

Feb  10 

Nov  13 

Nov  28 

D( 

c  15 

Dec  29 

Jan  12 

Feb  11 

Nov  14 

Deel 

D( 

c  15 

Dec  29 

Jan  13 

Feb  12 

Nov  17 

Dec  2 

D( 

!C17 

Jan  2 

Jan  16 

Feb  17 

Nov  18 

Dec  3 

D(ic18 

Jan  2 

Jan  20 

f^eb  17 

Nov  19 

Dec  4 

DdclQ 

-      Jan  5 

Jan  20 

Fee  17 

Nov  20 

Decs 

D«c22 

Jan  5 

Jan  20 

Feb  18 

Nov  21 

Dec  8 

D(  c  22 

Jan  5 

Jan  20 

Feb  19 

Nov  24 

Dec  9 

D(!C24 

Jan  8 

Jan  23 

Feb  23 

Nov  25 

Dec  10 

D(  ic  26 

Jan  9 

Jan  26 

Feb  23 

Nov  26 

Dec  11 

Dec  26 

Jan  12 

Jan  26 

Feb  24 

Nov  28 

Dec  15 

Dec  29 

Jan  12 

Jan  27 

Feb  26 

Would  you  like 
to  know. . . 

if  any  changes  have  boon  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  oeen  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day'  If  so.  you 
may  w:sh  to  subscr.be  to  t^e  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (_,st  o<  CFR  Sections  Affected) 
IS  oesigned  to  lead  use^s  of  the  Coae  of 
■^ederai  Regulations  to  a-nendatory 
actions  published  m  the  ^eoera)  Register. 
The  LSA  IS  'SSued  Tionthiy  m  cur^ulative  form. 
Entnes  indicate  the  nature  o'  the  changes- 
such  as  '■evisec,  'er^oveti,  o^  corseted. 
S35  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  FeOera;  Register,  ,s  issued  monthly  in 
cumulative  form  Entnes  are  carried 
pnmaniy  unoer  the  ranies  o'  the  'ssuing 
agencies  Significant  subjects  a^  ;a~ed 
as  cross-references. 
S3C  PC  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 
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i 
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Order  Processing  Code 

*5421 


Superintendent  of  Documents  Subscription  Order  horm 


' —    I  tv^.  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Seciinns  Annnd»,  (LCS)  for  $35  per  year. 
Federal  Register  Indtx  (FRUS)  S30  per  year. 


Charge  your  order  '  ■'"  »  ' 

/?  s  Easy  „ 

Jo  fa\  \{iiir  urdtrv  2l)2    512-225'i 

i'hdru  \nur  iirtitr^  202    .'I2~-lH(Hi 


l"he  total  cost  of  my  order  is  S 

Intetnatmnal  customers  please  add  25%. 


Frii"'  intlude^  rvf^ular  dumcstn.  poNia^i  and  handlins;  and  is  subject  to  change. 


(Please  type  or  print) 


Company  or  personal  name 


Additional  address.'attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 

Purchase  order  numlier  (optional) 

VES     NO 

Ma>  »c  makt' viKir  namWadrint-s'.  a\ailal>k  U)  iXhtT  rnaikrs?  [ 


Pliast  (  hiiose  Mtlhod  of  Fa\tiHiii 

I — i  Check  Payable  to  the  Supenniendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       n  MasterCard  Account 


-D 


Thank  xou  for 

(Credit  card  expiration  dale)  ,     , 

'^  VOur  iirdt  r! 


Authorizing  Signature  i(yoi 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behinci  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  thie  full  text  of  the 
President's  public  speeches. 
statemerts  "'.essages  ': 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  b\  t'ne  VV^-'-.e  House. 


V  ^  (.nnipilalioii  ul 

Presidential 
Documents 


^,.,.SiS^,\ 


Mnndjy.  Lnriian-  n.  tOfl? 
Vidimif  33— NmiilNrr  2 
P^nr  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements  Indexes  are 

published  quarterly 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  li'ini 


Order  Processing  Code 

*  5420 


Q  $151.00  First 


The  total  cost  of  my  order  is  $ 

Iniernational  customers  please  add  25%. 


wvr 


Charge  your  order     /tMtk;. 

Its  Easy!    WM 

T(i  fax  \our  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


I —     I  r^S.  please  enter one  year  subscrip  ions  for  the  Weekl\  runipilation  of  Presidential  Dwuments  '  PI) .  m   1  ^an 

k.cp  up  to  dale  on  Presidential  activities. 


::ia.ssMail         dl  $92.00  Regular  Mail 


Company  or  personal  name 


Additional  address/attention  line 


Price  invindes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

Q  GPO  Deposit  Account  ;     |     ;     |     '     '     l-fl 


(Plea.se  type  dr  print) 


Street  addre-. 


(■|i\.  St.ito.  /it'  onie 


Daytunc  phone  including  area  code 


Pur^hd^c  ,irdc 


Icr  -mm her  (optional)  , 

yJs    no 

Ma\  we  make  your  name/address  available  lo  itther  mailers?       LJ    I I 


0   VISA        EH   MasterCard  Account 


"T~r 


(Credit  card  cxpiraf..in  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO  Box  ."^■']q?4.  Pittsburgh.  PA  15250-7^54 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS   SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  kei  p  a  ^nxi  thing  K.minj;.  1  -  keep  our  subscription 

prices  down,  the  G..\emmen!  Printing  Office  mails  each  subscnber  only  one  reneviol notice.  You  can 
learn  when  v,.u  u  lii  get  >our  rcneual  nouce  by  checking  the  number  that  follows  month/year  code  on 
ihe  u  >p  line  .  <',  \  ;>ur  iahel  as  shown  m  this  example: 


A  renewal  notice  will  be 
sent  annrnxiniaieK  oo  days 
befon  ihi'  shown  date. 


A  renewal  notice  wiH  be 

sent  approxi         '     '"  days 
before  the  stv  v  n  dau. 


MS  sm:th2:2j 

JOHN   SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97  R  1 


AFRnn  SMITK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R  I 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  nouce  promptly. 
If  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  he  reinstated. 


lb  change  >our  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supeiin:endeni  nt  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington 
tx:  20402-9373.  ' 

To  inquire  about  vour  ^uhvcnption  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Ann:  Chief.  Mail  List  Branch  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

To  order  .i  m u  Mibscription:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Suhsc  nption  Order  Form 


I I    1  tjj.  enter  my  subscription(s)  as  follows: 


V         To  t.t\  ^ ' -ur  ••hIk  ;-    ;.r    ^i;    ^Z-sii 

Phone  )o«ir  orders  (202)  S12-1mhi 

subscriptions  to  Federal  RcgiiUr  ,1  K);  including  the  dailv  Federal  Register.  monihK  Index  and  List 
of  CFR  Sections  .\ffected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Fedt  r.d  K.  ifi-ttr.  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25^: 


Price  inclurl 


f-    rrril 


Company  or  persona!  name 


(Pleasf  type  or  pnni) 


Addmonal  address/attention  line 


Street  address 


■"riKviii  p'lM.ii;.  .■.iiith.indiir;..  .md  is  subject  to  change. 

I'kasc  Lhocisc  .Mcthixl  ui  l'a>iiuiit; 
1 — I  Check  Payable  to  the  Superintendent  of  D(x:uments 
D  GPO  E)epoMt  Account        Mill    "TTI-n 
CJ  VISA       CH  .MasterCard  Account 

Mi!  T-m 


City.  Slate,  ZIP  code 


Daytime  phone  including  area  ccxie 


i      I    -I      i      I      i      I 

Thank  you  for 

(Credit  card  expminon  date)  ^.^^^^  ^^^^, 


Purchase  order  number  (optional) 


^ES     NO 


Aulhoniing  stgnalure  i 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7727  of  October  30.  2003 

National  Hospice  Month.  2003 


Bv  the  President  of  the  L  nited  States  of  Amenia 

A  Prodamation 

Hospice  care  plays  an  important  role  in  American  medicine  by  easing  a 
patient's  suffering  while  reaffirming  individual  dignity  in  a  familiar,  com- 
fortable environment.  Across  our  Nation,  hospice  care  providers  are  assisting 
in  hospitals,  nursing  homes,  and  private  residences,  offering  physical,  emo- 
tional, and  spiritual  support  to  patients  who  often  have  a  short  life  expect- 
ancy. 

Hospice  teams  consist  of  physicians,  nurses,  social  workers,  counselors, 
and  volunteers  who  are  experts  in  end-of-life  issues.  Thev  offer  pain  manage- 
ment, therapy,  nutrition,  and  other  supportive  care  in"  the  home  or  other 
cornfortable  surroundings,  making  it  easier  for  patients,  familv  members, 
and  friends  to  spend  time  together  in  their  loved  one's  final  days.  Hospice 
experts  also  offer  grief  counseling  to  friends  and  familv  members  after  their 
loss. 

Every  stage  of  human  life  deserves  to  be  treated  with  respect  and  care. 
I  commend  all  those  who  work  and  volunteer  as  hospice  care  providers. 
Their  contributions  make  our  Nation  a  better  place. 

NOW,  THEREFORE.  I.  GEORGE  W,  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  bv  the  Constitution 
and  laws  of  the  United  States,  do  hereby  2  proclaim  November  2003  as 
National  Hospice  Month,  I  encourage  Americans  to  increase  their  awareness 
of  hospice  service  and  to  observe  this  month  with  appropriate  activities 
and  programs. 

-IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  hand,  this  thirtieth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


[FR  Doc.  03-27873 
Filed  11-3-03;  8:45  am] 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGiSTER 
contains  regulatory  aocuments  having  general 
applicability  and  legal  eftect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publishea  under 
50  titles  pursuant  to  44  U.SC.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16  and  1240 

[Docket  No.  2003N-0400] 

RIN0910-ZA21 

Centers  for  Disease  Control  and 
Prevention 

42  CFR  Part  71 

Control  of  Communicable  Diseases; 
Restrictions  on  African  Rodents, 
Prairie  Dogs,  and  Certain  Other 
Animals 

AGENCIES:  Centers  for  Disease  Control 
and  Prevention,  Food  and  Drug 
Administration  (HHS). 
ACTION:  Interim  final  rule;  opportunity 
fnr  public  comment. 

summary:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
Food  and  Drug  Administration  (FDA) 
are  issuing  this  interim  final  rule  to 
amend  their  regulations  to  establish  new 
restrictions  and  modif\-  existing 
restrictions  on  the  import,  capture, 
transport,  sale,  barter,  exchange, 
distribution,  and  release  of  African 
rodents,  prairie  dogs,  and  certain  other 
animals.  We  are  taking  this  action  to 
prevent  the  spread  of  monkeypox,  a 
communicable  disease,  in  the  United 
States, 

DATES:  The  interim  final  rule  is  effective 
on  November  4.  2003.  Submit  written  or 
electronic  comments  on  this  interim 
final  rule  by  January  20.  2004. 
ADDRESSES:  For  FDA:  Send  written 
comments  on  the  rule  and  on  the 
information  collection  to  the  Division  of 
Dockets  Management  (HFA-,305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 


Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

For  CDC:  Send  written  comments  on 
the  information  collection  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Rd,  MS 
Ell,  Atlanta,  GA  30333.  Comments  on 
the  rule  itself  should  be  sent  to  FDA's 
Division  of  Dockets  Management  (see 
FDA  addresses). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  informatiu::  n-i:..:::i:,^^  FD.A:  Philip 
L.  Chao,  Office  of  Policv  and  Planning 
(HF-23).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-0587. 

For  information  regarding  CDC:  James 
E.  Barrow,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention,  Mailstop  C-14,  1600 
Clifton  Rd,,  Atlanta,  GA  30333.  404- 
4PR-iRnn 

SUPPLEMENTARY  INFORMATION; 

1,  What  Is  Monkeypox,  and  Hou  Did  It 
Spread  in  the  United  States? 

Monkeypox  is  a  rare,  zoonotic,  viral 
disease  that  occurs  primarily  in  the  rain 
forest  countries  in  central  and  west 
Africa.  (A  zoonotic  disease  is  a  disease 
of  animals  that  can  be  transmitted  to 
humans  under  natural  conditions.)  The 
illness  was  first  noted  in  monkeys  in 
1958  (which  explains  its  name),  but,  in 
Africa,  serologic  evidence  of 
monkeypox  infection  has  been  found  in 
many  other  species,  including  some 
species  of  primates,  rodents,  and 
lagomorphs  (which  includes  such 
animals  as  rabbits).  African  rodents  are 
considered  to  be  the  most  likely  natural 
host  of  the  monkeypox  virus  (Ref.  1). 

In  humans,  monkeypox  is  marked  by 
rashes  that  are  similar  to  those  seen  in 
smallpox;  other  signs  and  symptoms 
include  a  temperature  at  or  above  99.3 
degrees,  chills  and/or  sweats,  headache, 
backache,  lymphadenopathy  (a  disease 
of  the  lymph  nodes),  sore  throat,  cough, 
and  shortness  of  breath  (Ref.-2).  The 
disease's  incubation  period  is 
approximately  12  days  (Ref.  3).  In 
Africa,  monkeypox  has  a  mortality  rate 
in  humans  ranging  from  1  to  10  percent. 
As  of  July  8,  2003.  there  have  been  35 
laboratory-confirmed  cases  of 
monkeypox  in  people  in  the  United 
States,  and  about  another  three  dozen 
suspect  and  probable  cases  under 
investigation,  in  Illinois,  Indiana, 
Kansas.  Ohio,  Missouri,  and  Wisconsin 
(Ref.  4).  As  of  July  11,  2003,  16  persons 


were  reported  to  have  been  hospitalized; 
however,  some  of  these  hospitalizations 
were  for  isolation  purposes  unrelated  to 
illness.  Among  those  hospitalized,  two 
were  children  who  required  intensive 
care,  one  for  severe  monkevpox- 
associated  encephalitis  (encephalitis  is 
an  inflammation  of  the  brain),  and  one 
with  profound  painful  cervical  and 
tonsillar  adenopathy  (adenopathv  refers 
to  an  enlargement  of  the  glands)  and 
diffuse  pox  lesions,  including  lesions  in 
the  oropharynx.  Both  children 
recovered  from  their  illness. 

In  the  United  States,  individuals 
apparently  began  contracting 
monkeypox  in  early  May,  2003, 
primarily  as  a  result  of  contact  with 
prairie  dogs  that  had  contracted 
monkeypox  from  diseased  African 
rodents.  Investigations  indicate  that  a 
Texas  animal  distributor  imported  a 
shipment  of  approximately  800  small 
mammals  from  Ghana  on  April  9.  2003, 
and  that  shipment  contained  762 
African  rodents,  including  rope 
squirrels  (Funiscuirus  sp.).  tree  squirrels 
[Heliosciurus  sp.).  Gambian  giant 
pouched  rats  [Cricetomys  sp.),  brushtail 
porcupines  (Atherurus  sp.),  dormice 
(Graphiurus  sp.).  and  striped  mice 
[Hybomys  sp.).  Some  animals  were 
infected  witJi  monkeypox,  and  CDC 
laboratory  testing  confirmed  the 
presence  of  monkeypox  in  several 
rodent  species,  including  one  Gambian 
giant  pouched  rat,  three  dormice,  and 
two  rope  squirrels  (Ref.  4).  Of  the  762 
rodents  from  the  original  shipment.  584 
have  been  traced  to  distributors  in  six 
states.  A  total  of  178  African  rodents 
could  not  be  traced  beyond  the  point  of 
entr\'  in  Texas  because  records  were  not 
available  (Ref.  4).  The  number  of 
animals  traced  may  change  as  the 
inv^'stigation  continues 

11.  What  Actions  Have  Bern  lakcn  lu 
Prevent  the  Spread  id  Monkeypox  ' 

Non-native  animal  species,  such  as 
the  African  rodents,  can  create  serious 
public  health  problems  when  they 
introduce  a  new  disease,  such  as 
monkeypox,  to  the  native  animal  and 
human  populations.  The  transportation, 
sale,  or  distribution  of  an  infected 
animal,  or  the  release  of  an  infected 
animal  into  the  environment  can  result 
in  the  further  spread  of  disease  to  other 
animal  species  and  to  humans. 

Several  States  have  issued  orders  or 
emergency  rules  to  prohibit  the 
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importation,  sale,  distribution,  release. 
disposal,  and/or  displav  of  prairie  dogs 
and  certain  rodents  (Refs.  5  thrciugh  11). 
However,  these  State  efforts  are  limited 
to  their  respective  jurisdictions,  and 
some  State  orders  or  rules  e.xpire  on  a 
specific  date,  while  others  differ  in  the 
types  of  animals  and  actions  that  are 
covered.  Communicable  diseases,  such 
as  monkeypox,  are  not  confined  by  State 
b(jrders  and,  as  shown  by  the  presence 
of  the  monkeypox  virus  in  prairie  dogs, 
may  affect  multiple  animal  species. 
(Consequently.  Federal  action  was 
necessary  to  help  prevent  the  spread  of 
monkeypox.  On  June  11.  2003.  the 
Director  of  CDC  and  the  Commissioner 
of  Food  and  Drugs,  under  42  CFR  70.2 
and  21  CFR  1240.  JO  respectively,  issued 
a  joint  order  (Ref.  12)  prohibiting,  until 
further  notice,  the  transportation  or 
offering  for  transportation  in  interstate 
commerce,  or  the  sale,  offering  for  sale, 
or  offering  for  any  other  tvpe  of 
commercial  or  public  distribution, 
including  release  into  the  environment, 
of: 

•  Prairie  dogs  [Cynomys  sp.); 

•  Tree  squirrels  {Heliosciurus  sp,): 

•  Rope  squirrels  [Funisciurus  sp.): 

•  Dormice  [Graphiurus  sp.); 

•  Gambian  giant  pouched  rats 
(Cricetomys  sp.): 

•  Brush-tailed  porcupines  [Atherurus 
sp),  and 

•  Striped  mice  [Hybomyssp.). 
The  lune  1 1 .  2003.  order  did  not 

apply  to  the  transport  of  these  animals 
to  veterinarians  or  animal  control 
officials  or  other  entities  under  guidance 
or  instructions  issued  by  Federal,  State, 
or  local  government  authorities.  In 
addition,  under  42  CFR  71.32(b),  CDC 
implemented  an  immediate  embargo  on 
the  importation  of  all  rodents  from 
.Africa  (order  Rodentia]. 

Both  CDC  and  FDA  are  also  working 
closely  with  other  Federal  agencies, 
such  as  the  Animal  and  Plant  Health 
Inspection  Service  (.^PHIS)  in  the 
Department  of  Agriculture  (USDA).  the 
Fi>h  and  Wildlife  Service  (FWS)  in  the 
Department  of  the  Interior,  Customs  and 
Border  Protection  in  Department  of 
Homeland  Security,  and  the  Department 
of  Transportation.  FDA  and  CDC  are 
also  working  with  numerous  State  and 
local  agencies  to  prevent  further 
exposure  of  animals  and  people  to  the 
monkeypox  virus. 

III.  What  Does  The  Interim  Final  Rule 
Do? 

A.  Why  Am  FDA  and  CDC  Issuing  an 
Interim  Final  Rule? 

We  issued  the  (une  11,  2003,  order  to 
address  quickly  what  was  then  a  new 
and  rapidly  developing  monkeypox 


outbreak  iRet.  13).  We  now  are  able  to 
provide  a  more  detailed  set  of  measures 
aimed  at  creating  a  regulatory  approach 
to  prevent  the  monkeypox  virus  from 
becoming  established  and  spreading  in 
the  United  States,  with  exemption 
procedures  to  accommodate  special 
circumstances,  and  are  doing  so  by 
issuing  this  interim  final  rule.  This 
interim  final  rule  supersedes  the  June 
11.  2003,  order.  As  appropriate,  we  will 
amend  the  interim  final  rule  in  response 
to  comments  and  to  any  new 
developments  in  the  monkeypox 
outbreak. 

This  interim  final  rule  creates  two 
complemeotary  regulations.  First,  with 
respect  to  certain  animals  that  are  in  the 
United  States,  the  interim  final  rule 
adds  21  CFT?  1240.63,  entitled  "African 
rodents  anfl  other  animals  that  may 
carry  the  monkeypox  virus."  FDA  will 
enforce  21  CFR  1240.63.  Second,  for 
African  rodents  that  are  being  imported 
or  offered  for  import  to  the  United 
States,  the  interim  final  rule  adds  42 
CFR  71.56,  that  is  also  entitled  "African 
rodents  and  other  animals  that  may 
carry  the  monkeypox  virus."  CDC  will 
enforce  42  CFR  71.56.  Together,  21  CFR 
1240.63  and  42  CFR  71.56  are  intended 
to  prevent  the  establishment  and  spread 
of  the  monjceypox  virus  in  the  United 
States.        , 

Section  361  of  the  Public  Health 
Service  Act  (PHS  act)  (42  U.S.C.  264) 
serves  as  the  legal  authoritv  for  both  21 
CFR  1240.83  and  42  CFR  71.56.  Section 
361  of  the  PHS  act  gives  the  Secretary 
of  Health  and  Human  Services  the 
authority  to  make  and  enforce 
regulations  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  diseases  from  foreign 
countries  into  the  States  or  from  one 
State  to  another  State.  As  we  explain  in 
section  IV  i»f  this  document,  both  FDA 
and  CDC  hive  issued  regulations  under 
section  361  of  the  PHS  act.  and  several 
FDA  regulations  are  similar  or  identical 
to  CDC  regulations.  Here,  however,  the 
responsibilities  are  being  divided 
between  our  two  agencies.  FDA's 
regulation  focuses  on  animals  moving 
between  arid  within  States  while  CDC's 
regulation  jocuses  on  imported  animals. 
Our  goal  in  creating  separate  FDA  and 
CDC  regulations  is  to  use  our  limited 
resources  to  deal  with  the  current 
monkeypox  situation  in  the  most 
efficient  mjruier  possible. 

B.  What  Does  FDA  s  Rule  Say? 

1 .  Where  Is  the  Rule  Codified?  (21  CFR 
1240.63) 

As  we  stated  in  section  III.A  of  this 
document,  the  interim  final  rule  adds  21 
CFR  1240.83.  entitled  "African  rodents 


and  other  animals  that  may  carry  the 
monkeypox  virus." 

2.  What  Does  the  Rule  Prohibit?  (21  CFR 
1240.63(a)) 

21  CFR  1240.63(a)(1)  contains  several 
general  prohibitions.  In  brief,  under  21 
CFR  1240.63(a)(l)(i).  regardless  of  your 
status  (such  as  a  pet  dealer,  pet  ow-ner. 
researcher,  animal  trapper,  zoological 
park  administrator,  etc.),  you  must  not 
capture,  offer  to  capture,  transport,  offer 
to  transport,  sell,  barter,  or  exchange, 
offer  to  sell,  barter,  or  exchange, 
distribute,  offer  to  distribute,  or  release 
into  the  environment: 

•  Prairie  dogs  [Cynomys  sp.), 

•  African  Tree  squirrels  (Heliosciurus 
sp.), 

•  Rope  squirrels  [Funisciurus  sp.),  ^ 

•  African  Dormice  {Graphiurus  sp.), 

•  Gambian  giant  pouched  rats 
[Cricetomys  sp.), 

•  Brush-tailed  porcupines  [Atherurus 
sp.), 

•  Striped  mice  [Hybomys  sp).  or 

•  Any  other  animal  so  prohibited  by 
order  of  the  Commissioner  of  Food  and 
Drugs  because  of  that  animal's  potential 
to  transmit  the  monke\pox  virus. 

For  convenience,  this  preamble  will 
refer  to  the  above  animals  as  "listed 
animals." 

The  interim  final  rule  covers  the 
listed  animals  because  animals  from 
those  species  have  been  associated, 
either  directly  through  laboratory  tests 
or  indirectly  through  epidemiological 
evidence,  in  the  current  outbreak  of  the 
monkeypox  virus  in  humans  (Ref.  14). 
In  general,  the  animals  identified  in  21 
CFR  1240.63  are  the  same  as  those  listed 
in  the  CDCNFD.A  order  dated  June  11, 
2003,  except  that  the  rule  also  refers  to 
other,  yet-unspecified  kinds  of  animals 
that  the  Commissioner  of  Food  and 
Drugs  may  prohibit  by  order.  FDA 
included  the  latter  "catch-all"  provision 
in  §  1240.63  because  the  agency  cannot 
preclude  the  possibility  that  monkeypox 
may  spread  to  other  animal  species, 
and,  if  monkeypox  is  found  in  other 
animals.  FDA  needs  to  be  able  to  list 
those  animals  quickly.  FDA  derives  its 
authority  to  list  such  animals  by  order 
from  section  361  of  the  Public  Health 
Service  Act.  which  is  the  same  statutory 
authority  under  which  it  is  issuing  this 
interim  final  rule.  This  statutory 
provision  authorizes  the  Secretary  to 
make  and  enforce  regulations  to  prevent 
the  introduction,  transmission,  and 
spread  of  communicable  diseases. 
Section  1240.63(b)(1)  of  the  interim 
final  rule  (which  we  discuss  later  in  this 
section)  allows  FDA  to  issue  orders 
causing  such  animals  to  be  quarantined 
or  destroyed  and  to  "take  anv  other 
action  necessary  to  prevent  the  spread 
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of  the  monkeypox  virus."  Such  "other 
actions"  may  include  issuing  orders 
necessary  to  prevent  the  spread  of 
monkeypox.  An  order  adding  animals  to 
those  "listed  animals  '  that  have  the 
potential  to  transmit  the  monkeypox 
virus  is  such  an  order  since  control  of 
animals  that  may  transmit  monkeypox 
is  necessary  to  prevent  the  spread  of  this 
communicable  disease. 

The  interim  final  rule  prohibits 
capture,  offers  to  capture,  transport, 
offers  to  transport,  sale,  barter,  or 
exchange,  offers  to  sell,  barter,  or 
exchange  distribution,  offers  to 
distribute,  or  release  of  a  listed  animal 
into  the  environment  regardless  of 
whether  the  activity  is  interstate  or 
intrastate.  The  June  11,  2003,  order 
referred  to  "transportation  in  interstate 
commerce."  This  created  some 
confusion  about  whether  the  order 
applied  to  activities  occurring  within  a 
State.  In  this  interim  final  rule,  FDA 
makes  clear  that  the  restrictions  apply  to 
both  interstate  and  intrastate  activities. 
The  interim  final  rule  must  reach 
intrastate  activities  because  FDA  cannot 
effectively  prevent  interstate 
transmission  of  communicable  disease 
without  addressing  intrastate 
transmission.  This  is  due  to  the  fact  that 
an  infected  animal  could  transmit  the 
monkeypox  virus  to  other  animals 
within  a  State,  and  eventually  and 
inevitably  the  monkeypox  virus  would 
be  transmitted  to  other  States  as  infected 
wild  animals  or  even  infected, 
domesticated  animals  crossed  State 
borders.  Effective  intrastate  controls  are, 
therefore,  an  integral  part  of  efforts  to 
prevent  interstate  transmission  of 
communicable  disease. 

21  CFR  1240.63{a)(l}(i)  also  prohibits 
the  capture  and  offers  to  capture  listed 
animals.  For  purposes  of  this  rule, 
"capture"  means  the  act  of  catching  or 
confining  an  animal  in  the  wild  with  the 
intent  of  removing  that  animal  for  sale, 
barter,  or  exchange,  distribution,  and/or 
release  into  the  environment.  So,  for 
example,  21  CFR  1240.63(a)(l)(i) 
prohibits  a  person  from  taking  prairie 
dogs  from  their  burrows  for  purposes  of 
selling  those  prairie  dogs,  but  it  would 
not  consider  the  act  of  immobilizing  a 
prairie  dog.  taking  measurements  or 
biological  samples  (such  as  blood 
samples),  and  then  releasing  the  prairie 
dog  as  constituting  "capture."  Similarly, 
if  a  prairie  dog  escaped  from  its  cage  in 
a  pet  store,  catching  the  prairie  dog  to 
put  it  back  in  its  cage  would  not 
constitute  "capture"  within  21  CFR 
1240,63(a)(l)(i).  As  another  example, 
individuals  sometimes  shoot  prairie 
dogs  because  their  burrows  mav  present 
a  hazard  to  cattle  and  horses;  shooting 
a  prairie  dog  v/ould  not  constitute 


"capture"  within  21  CFR 
1240.63(a)(l)(i].  We  recommend  that 
you  dispose  of  dead  prairie  dogs 
appropriately  in  consultation  with  State 
wildlife  control  officials  and  following 
applicable  CDC  guidance.  The 
prohibition  against  capture  and  offers  to 
capture  is  an  appropriate  and  logical 
extension  of  the  June  11,  2003,  order 
because,  for  example,  it  would  be 
illogical  to  prohibit  wild  prairie  dogs 
from  being  transported,  but  still  allow 
them  to  be  captured.  An  infectious 
animal  could  transmit  the  monkeypox 
virus  to  humans  during  its  capture,  just 
as  it  could  transmit  the  monkeypox 
virus  when  a  human  handled  the  animal 
during  transport.  Therefore,  the  interim 
final  rule  prohibits  the  capture  of  listed 
animals  and  offers  to  capture  such 
animals. 

Furthermore,  21  CFR  1240.63(a)(l)(i) 
prohibits  the  dfstribution  of  listed 
animals.  Prohibiting  distribution  is 
another  appropriate  and  logical 
extension  of  the  June  11,  2003,  order. 
The  June  11,  2003,  order  prohibited,  in 
relevant  part,  "offering  for  commercial 
or  public  distribution,"  yet  was  silent 
regarding  the  actual  distribution  of 
listed  animals.  To  clarify  FDAs  intent, 
21  CFR  1240.63(a)(l)(i)  prohibits  the 
distribution  of  listed  animals  in 
addition  to  the  other  prohibitions.  FDA 
has  also  simplified  the  rule  by 
prohibiting  offers  to  distribute  listed 
animals  rather  than  "offers  for 
commercial  or  public  distribution"  that 
were  in  the  June  11,  2003,  order.  The 
June  11,  2003,  order  made  no 
distinction  between  "commercial  or 
public  distribution"  and  other  tvpes  of 
distribution,  nor  did  it  indicate  that 
non-commercial  or  nonpublic 
distribution  presented  lesser  risk  of 
transmitting  the  monkeypox  virus. 
Consequently,  21  CFR  i240.63(a)(l)(i} 
now  states,  in  relevant  part,  that  you 
must  not  "offer  to  distribute"  a  listed 
animal. 

21  CFR  1240.63(a)(l)(i)  also  prohibits 
"sale,  barter,  or  exchange"  and  "offers 
to  sell,  barter,  or  exchange"  listed 
animals.  Animals  are  sometimes  traded 
or  exchanged  at  "swap  meets,"  aud  such 
trades  or  exchanges  might  not  be 
considered  to  be  "sales."  Therefore,  21 
CFR  1240.63(a)(l)(i)  prohibits  the  sale, 
barter,  or  exchange  of  listed  animals  and 
offers  to  sell,  barter,  or  exchange  listed 
animals. 

FDA  wishes  to  clarify  that  21  CFR 
1240.63  applies  regardless  of  whether 
an  animal  is  alive  or  dead.  Dead  animals 
could  still  harbor  the  monkeypox  virus 
and  could  be  infectious,  so  the  agency 
cannot  ignore  such  dead  animals  as  a 
potential  source  for  infection.  Therefore, 
to  protect  the  public  health  to  the  best 


extent  possible.  21  CFR  1240.63(a)(l)(i) 
pertains  to  dead  animals. 

21  CFR  1240,63(a)(l)(ii)  states  that 
you  must  not  prevent  or  attempt  to 
prevent  FDA  from  causing  a  listed 
animal  to  be  quarantined  or  destroyed 
pursuant  to  a  written  order  for  the 
animal's  quarantine  or  destruction.  (For 
purposes  of  this  rule,  "quarantine" 
means  that  the  animal  is  held  or  stored 
in  an  isolated  area,  and  all  further 
movement  has  been  restricted  so  as  not 
to  expose  other  animals.)  Although  most 
individuals  will  cooperate  with  a 
written  order  to  destroy  an  infected 
animal,  some  individuals  may  want  to 
avoid  causing  an  animal's  destruction 
by  releasing  the  animal  instead  (Ref.  15), 
Releasing  an  infected  or  potentially 
infected  animal  would  create  a  serious 
risk  to  animal  and  human  health 
because  the  monkeypox  virus  could 
then  spread  to  domestic  animal  species 
and  to  humans  and  could  become 
established  in  the  United  States. 
Therefore,  if  you  prevent  or  attempt  to 
prevent  FDA  from  causing  an  animal  to 
be  quarantined  or  destroyed,  vou  may 
be  subject  to  criminal  penalties. 
Penalties  are  discussed  in  part  IV  below. 

FDA  repeats  that  prohibiting  the 
capture,  offer  to  capture,  transport,  offer 
to  transport,  sale,  barter,  or  exchange, 
offer  to  sell,  barter,  or  exchange, 
distribution,  offer  to  distribute,  and 
release  of  listed  animals  is  vital  to 
prevent  the  monkeypox  virus  from 
becoming  established  and  spreading  in 
the  United  States.  Nevertheless,  the 
agency  also  recognizes  that  there  are 
limited  circumstances  warranting 
exemptions  from  some  prohibitions, 
such  as  the  need  to  transport  an  animal 
for  zoological,  educational,  medical, 
scientific,  or  other  purposes. 
Consequently,  21  CFR  1240.63(a)(2] 
allows  you  to: 

•  Transport  a  listed  animal  to  a 
veterinarian  or  animal  control  official 
for  veterinary  care,  quarantine,  or 
destruction  purposes:  and 

•  Capture,  offer  to  capture,  transport, 
offer  to  transport,  sell,  barter,  or 
exchange,  offer  to  sell,  barter.or 
exchange,  distribute,  offer  to  distribute, 
and/or  release  a  listed  animal  into  the  . 
environment  after  receiving  written 
permission  from  FDA.  Section 
1240.63(a)(2)(ii)  states,  however,  that 
you  may  not  seek  written  permission  to 
sell,  barter,  exchange,  or  offer  to  sell, 
barter,  or  exchange  a  listed  animal  as  a 
pet.  We  do  not  intend  to  permit  pet 
sales  (or  barter  or  exchange)  because  the 
monkeypox  outbreak  developed  in  the 
pet  industry,  and  exposure  to  infected 
animals  intended  as  pets  led  to 
infections  in  prairie  dogs.  The  infected 
prairie  dogs,  in  turn,  infected  humans. 
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Thus,  c:ompar('d  to  animals  in  the  wild 
pets  present  a  greater  potential  risk  for 
transmitting  thr  mimkevpox  \irus. 

To  illustrate  when  transport  of  a  listed 
animal  to  a  veterinarian  or  animal 
control  official  would  be  allowed, 
assume  that  an  individual  has  a  prairie 
doq  that  appears  to  be  ill.  Section 
1240  fi,^la)(l)(i)  would  prohibit 
transportation  of  that  animal,  vet.  under 
21  CFK  1240.63(a)(2)(i).  an  individual 
could  transport  the  prairie  dog  to  a 
veterinarian  for  treatment.  As  another 
example,  individuals  might  shoot 
prairie  dogs  because  their  burrows 
present  a  hazard  to  cattle  and  horses.  In 
such  a  situation,  21  CFR  1240.63(a)(l)(i) 
would  prohibit  transportation  of  the 
prairie  dog  carcasses.  However,  under 
21  CFR  1240.63(aK2)(i),  an  individual 
could  transport  the  prairie  dog  carcasses 
to  animal  control  officials  for 
incineration  or  other  appropriate  means 
of  disposal. 

21  CFR  1240.63(a)(2}(ii)( A)  describes 
the  procedures  for  seeking  written 
permission  from  FDA.  21  CFR 
1240.63(a)(2)(ii)(B)  requires  yoirto  state 
the  reasons  why  you  need  an 
exemption,  describe  the  animals 
involved,  describe  the  number  of 
animals  involved,  describe  how  the 
animals  will  be  transported  (including 
carrying  containers  or  cages, 
precautions  tor  handlers,  types  of 
vehicles  used,  and  other  procedures  to 
minimize  exposure  of  animals  and 
precautions  to  prevent  animals  from 
escaping  into  the  environment), 
describe  any  holding  facilities, 
quarantine  procedures,  and/or 
veterinarian  evaluation  involved  in  the 
animals'  movement,  and  explain  why  an 
exemption  will  not  result  in  the  spread 
of  monkeypox  within  the  United  States, 
For  example,  the  description  of  the 
animals  involved  should  identify-  the 
animdl(s)  and  discuss  the  number  of 
animals  involved,  their  environment, 
and  health  conditions.  The  explanation 
of  your  reasons  for  seeking  an 
exemption  should  show  the 
justification,  including  need  and 
benefits,  relating  to  the  requested 
exemption  (such  as  public  health 
reasons,  scientific  research,  ecological 
reasons,  etc.)  FDA  will  grant 
exemptions  on  a  case-by-case  basis  and 
only  for  specific  purposes  and  in 
specific  circumstances.  Thus,  for 
example,  if  you  receive  written 
permission  to  transport  prairie  dogs 
from  city  A  to  city  B,  but  you  later  want 
to  move  the  same  prairie  dogs  to  a  third 
location,  city  C,  you  would  have  to  seek 
written  permission  to  move  the  prairie 
dogs  from  city  B  to  city  C.  Depending 
on  the  number  and  nature  of  exemption 
requests  it  receives,  FDA  may  publish  a 


guidance  document  to  describe  the 
types  of  information  it  would  like  to  see 
in  an  exemption  request.  Under  21  CFR 
1240,63(a)(2)(iiKC).  FDA  will  respond, 
in  writing,  to  all  requests,  and  it  also 
may  impose  conditions  in  granting  an 
exemption.  If  FDA  decides  against 
granting  written  permission,  that 
decision  could  be  reviewed  under  21 
CFR  10.73  ("Internal  agency  review  of 
decisions"). 

To  illustrate  when  a  person  might 
seek  written  permission  from  FDA.  the 
agency  nqtes  that  efforts  to  reintroduce 
black-footed  ferrets  into  certain  areas 
may  depend  on  the  ability  to  transport 
wild  prairie  dogs  and  release  them  into 
the  environment  (Ref.  16).  The  black- 
footed  ferrets  use  prairie  dog  burrows 
for  shelter  and  also  feed  on  prairie  dogs. 
Thus,  in  this  example,  biologists 
-working  to  reintroduce  black-footed 
ferrets  would  seek  written  permission 
from  FDA  to  capture,  transport,  and 
release  prairie  dogs  in  connection  with 
each  black-footed  ferret  program.  They 
would  also  remain  subject  to  any  other 
Federal,  State,  local  or  tribal 
requirements. 

In  the  previous  example,  the  efforts 
involving  the  blacTc-footed  ferrets  may 
have  been  the  subject  of  other  Federal 
and  State  permits.  We  acknowledge  that 
the  June  11,  2003.  order  stated  that  its 
prohibitians  did  not  apply  to  persons 
who  transport  listed  animals  to 
veterinarians  or  animal  control  officials 
"or  other  entities  pursuant  to  guidance 
or  instructions  issued  by  federal.  State, 
or  local  government  authorities,"  The 
order's  reference  to  Federal.  State,  and 
local  government  authorities  has  created 
some  confusion  as  to  whether  any 
Federal  or  State  permit  issued  before 
June  11.  2003.  constituted  "guidance  or 
instructions"  that  would  create  an 
exception  to  the  order.  Through  this 
interim  final  rule,  we  are  clarifying  that 
we  do  not  consider  all  Federal.  State,  or 
local  government  permits  as 
automatically  creating  an  exception  to 
the  prohibitions  against  transport,  sale, 
etc..  because  we  have  no  assurance  that 
such  Federal,  State,  or  local  government 
permits  provide  adequate  safeguards  to 
prevent  the  spread  of  the  monkeypox 
virus.  Therefore.  21  CFR 
1240.63(a)(2)(ii)  requires  you  to  obtain 
written  permission  from  FDA  to 
capture,  offer  to  captiue,  transport,  offer 
to  transport,  sell,  barter,  or  exchange, 
offer  to  sell,  barter,  or  exchange^ 
distribute,  offer  to  distribute,  and/or 
release  a  listed  animal  into  the 
environment. 

We  also  acknowledge  that  21  CFR 
1240.63(a){2){ii)  appears  to  conflict  with 
a  position  that  we  took  on  July  2,  2003, 
in  a  document  titled,  "Wild-to-Wild 


Translocation  or  Transportation  of 
Prairie  Dogs"  ("Wild-to-Wild 
document")  (Ref.  17)  The  Wild-to-Wild 
document  was  intended  to  address 
situations  where  a  wild  population  of 
prairie  dogs  would  be  relocated  to 
another  wild  habitat,  and  the  document 
suggested  that  States  that  have  not  been 
implicated  in  the  monkeypox  outbreak 
issue  guidance  or  instructions  for 
translocating  prairie  dogs  within  a  State, 
and  it  listed  the  States  that  had  been 
implic:ated  in  the  monkevpox  outbreak 
as  of  June  27,  2003.  The  Wild-to-Wild 
document  was  interpreted  as  giving 
State  and  local  governments  in 
nonimplicated  States  the  ability  to 
decide  on  translocating  prairie  dogs 
without  having  to  obtain  an  exemption 
from  FDA  or  CDC.  However,  the  policies 
expressed  in  the  Wild-fo-Wild 
document  have  caused  some 
uncertainty,  particularly  as  some  States 
have  been  listed  as  being  affected  by  the 
monkeypox  virus,  and  then  "de-listed." 
For  example,  if  a  person  began 
translocating  prairie  dogs  in  a  non-listed 
State,  but  the  State  was  then  listed 
before  the  translocation  process  could 
be  completed,  should  that  person  seek 
an  exemption  from  FDA  for  those 
prairie  dogs  that  had  not  been 
translocated  before  the  State  was  listed? 
Or  could  the  person  complete  the 
translocation  process  without  an 
exemption  from  FDA  because  the 
translocation  process  began  when  the 
State  was  not  listed'  The  Wild-to-Wild 
document  also  created  the  potential  for 
conflicting  policies  between  States.  For 
example,  one  State  could  adopt  strict 
criteria  to  ensure  that  certain  safeguards 
were  observed,  while  a  neighboring 
State  could  have  no  criteria  at  all  and 
decide  on  wild-to-wild  translocations 
on  an  ad  hoc  basis.  Given  these  issues 
and  potential  problems,  we  have 
decided  that  the  written  permits  in  21 
CFR  1240.63(a)(2){ii)(B)  must  be 
obtained  and  will  no  longer  observe  the 
policies  expressed  in  the  Wild-to-Wild 
document.  In  other  words,  all  wild-to- 
wild  translocations  or  transportation  of 
prairie  dogs,  other  than  those  that 
occurred  before  the  date  of  this  interim 
final  rule,  will  need  a  written  permit 
under  21  CFR  1240.63(a)(2)(ii)(B),  and 
the  interim  final  rule  supersedes  the 
Wild-to-Wild  document. 

3.  What  Actions  Can  FDA  Take?  (21 
CFR  1240.63(b)) 

FDA  has  limited  knowledge  as  to 
which  kinds  of  animals  in  the  United 
States  may  be  vulnerable  to  the 
monkeypox  virus,  but  it  is  extremely 
difficult,  if  not  impossible,  to  eradicate 
a  virus  once  it  becomes  established  in 
a  country  or  region.  For  example,  the 
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West  Nile  virus  was  unknown  in  the 
United  States  before  1999.  The  virus 
apparentlv  arrived  in  the  eastern  United 
States  and  quickly  spread,  via 
mosquitoes,  to  domestic  bird  species, 
other  animal  species  (such  as  horses), 
and  tn  humans.  In  1999,  the  virus  was 
reported  in  4  States;  by  October  2003,  45 
States  had  reported  cases  of  the  West 
Nile  virus  activity  in  humans  or  other 
animals.  The  virus's  continued  spread 
m  the  United  States  suggests  that  it  is 
now  permanently  established  in  the 
United  States. 

To  prevent  the  monkeypox  virus  from 
spreading  and  becoming  established  in 
the  United  States,  21  CFR  1240.63(b)(1) 
authorizes  FDA  to  take  the  following 
actions: 

•  Issue  an  order  causing  an  animal  to 
be  placed  in  quarantine.  An  order 
causing  an  animal  to  be  placed  in 
quarantine  could  extend  to  kinds  of 
animals  not  named  in  this  interim  final 
rule.  For  example,  if  a  potentially 
infected  prairie  dog  had  been  in  contact 
with  a  ferret,  it  would  be  reasonable  to 
quarantine  the  ferret  to  ensure  that  it 
was  not  infected  with  the  monkeypox 
virus; 

•  Issue  an  order  causing  an  animal  to 
be  destroyed:  and 

•  Take  other  actions  as  necessar>'  to 
prevent  the  spread  of  the  monkeypox 
virus. 

For  example,  if  a  pet  store  were  going 
out  of  business,  FDA  could,  under  the 
interim  final  rule,  make  arrangements 
with  the  appropriate  Federal,  State, 
local  and  tribal  authorities  to  take 
temporarv  possession  of  the  animals. 

21  CFR  1240.63(b)(1)  also  states  that 
the  authority  to  issue  these  orders  or  to 
take  any  other  action  is  "in  addition  to 
any  other  authorities  in  this  part."  The 
reference  to  other  authorities  includes, 
for  example,  21  CFR  1240.30,  which 
allows  Fi)A  to  take  measures  to  prevent 
the  spread  of  communicable  disease, 
"including  inspection,  fumigation, 
disinfection,  sanitation,  pest 
extermination,  and  destruction  of 
animals  or  articles  believed  to  be 
sources  of  infection." 

FDA  will  issue  all  orders  in  writing. 
The  order  will  contain  other  details, 
such  as  the  animals  covered  by  the 
order,  your  ability  to  appeal  the  order 
(including  instructions  on  filing  an 
appeal),  and  any  other  conditions  on 
quarantine  or  destruction.  FDA  officials 
ordinarily  will  not  themselves 
quarantine  or  destroy  an  animal. 
Instead.  FDA  officials  will  order  that  the 
animal  be  quarantined  or  destroyed,  and 
the  individual  receiving  the  order  will 
be  responsible  for  placing  the  animal  in 
quarantine  or  having  it  destroyed  and 
any  costs  associated  with  quarantining 


or  destroying  the  animal.  CDC  has 
issued  guidance  to  animal  health 
officials  on  the  disposition  of  animals 
(Refs.  18  and  19). 

Additionally,  there  may  be  instances 
where  it  is  difficult  to  identify  an 
animal  as  belonging  to  a  particular 
species.  Some  species  may  resemble 
another,  and  juvenile  animals  mav  look 
different  from  adult  animals.  Thus,  if 
you  capture,  offer  to  capture,  transport, 
offer  to  transport,  sell,  barter,  or 
exchange,  offer  to  sell,  barter,  or 
exchange,  distribute,  or  offer  to 
distribute  any  rodent,  FDA  strongly 
advises  you  to  take  steps  to  accurately 
and  reliably  identify  the  species 
involved.  Accurate  and  reliable 
identification  will  reduce  the  potential 
for  disagreements  as  to  whether  an 
animal  or  group  of  animals  is  or  should 
be  subject  to  an  order  and  avoid 
potential,  unfortunate  instances  where 
animals  that  cannot  be  readily  identified 
or  whose  species  identification  is  in 
dispute  are  included  in  an  order  to 
cause  their  destruction. 

If  a  person  violates  21  CFR  1240.63, 
that  person  may  be  subject  to  fines, 
imprisonment,  and  inspections. 
Penalties  for  violating  the  rule  are 
discussed  in  section  IV  of  this 
document. 

4.  Can  You  Appeal  an  Order?  (21  CFR 
1240.63(c)) 

If  you  receive  a  written  order  to  cause 
an  animal  to  be  placed  in  quarantine  or 
to  cause  an  animal  to  be  destroyed,  21 
CFR  1240.63(c)  allows  you  to  appeal 
that  order.  Your  appeal  must  be  in 
writing  and  be  submitted  to  FDA  within 
2  business  days  after  you  receive  the 
order.  As  part  of  your  appeal,  you  may 
request  an  informal  hearing,  and  your 
appeal  must  include  specific  facts 
showing  there  is  a  genuine  and 
substantial  issue  of  fact  that  requires  a 
hearing.  For  example,  if  the  order  was 
to  cause  the  destruction  of  prairie  dogs, 
and  you  have  beavers  instead  of  prairie 
dogs,  a  genuine  and  substantial  issue  of 
fact  (i.e.,  whether  you  have  the  animals 
described  in  the  order)  would  exist.  In 
contrast,  if  the  order  was  to  cause  the 
destruction  of  prairie  dogs,  and  you 
simply  disagreed  with  the  idea  of 
destroying  any  animal,  there  would  be 
no  genuine  and  substantial  issue  of  fact, 
and  FDA  would  not  conduct  a  hearing 
for  your  appeal.  The  interim  final  rule 
instructs  you  to  send  yoiur  appeal  to  the 
FDA  District  Director  whose  office 
issued  the  order. 

If  FDA  grants  your  request  for  an 
informal  hearing,  FDA  will  follow  the 
regulatory  hearing  requirements  at  21 
CFR  part  16,  except  that  the  written 
order  will  serve  as  notice  of  opportunity 


for  a  hearing  for  purposes  of  initiating 
the  hearing  under  21  CFR  16.22(a). 
Additionally.  21  CFR  1240.63(c)(3) 
states  that  the  presiding  officer  will 
issue  a  decision  instead  of  issuing  a 
report  and  a  recommended  decision  as 
would  normally  be  required  under  21 
CFR  16.60(e)  and  (f).  (Under  pre-existing 
FDA  regulations,  the  Commissioner  of 
Food  and  Drugs  may  delegate  the 
authority  to  an  FDA  employee  to  serve 
as  the  presiding  officer  (see  21  CFR 
16.42(a).)  The  interim  final  rule  gives 
the  presiding  officer  the  authority  to 
issue  a  decision  so  that  the  agency  may 
deal  with  infected  or  potentially 
infected  animals  quickly:  otherw-ise.  if 
the  presiding  officer  were  to  issue 
reports  and  recommendations,  final 
action  on  an  animal's  status  would  be 
delayed,  and  this  would  increase  the 
possibility  that  the  animal,  if  infected, 
could  escape  or  otherwise  transmit  the 
monkeypox  virus  to  humans  or  other 
animals. 

FDA  has  also  amended  21  CFR 
16.1(b)(2)  to  add  21  CFR  1240.63  to  the 
list  of  regulatory  provisions  for  which  a 
part  16  regulatory  hearing  is  available. 

C.  What  Does  CDC's  Rule  Say? 

1.  Where  Is  the  Rule  Codified?  (42  CFR 
71.56) 

The  interim  final  rule  creates  a  new 
42  CFR  71.56  titled.  "African  rodents 
and  other  animals  that  may  carr\'  the 
monkeypox  virus." 

2.  What  Does  the  Rule  Prohibit?  (42  CFR 
71.56(a)) 

42  CFR  71.56(a)  contains  only  two 
general  prohibitions.  In  brief,  under  42 
CFR  71.56(a)(l)(i),  you  must  not  import 
or  offer  to  import  any  rodents,  whether 
dead  or  alive,  that  were  obtained, 
directly  or  indirectly,  ft-om  Afi-ica,  or 
whose  native  habitat  is  Africa;  any 
products  derived  from  such  rodents,  any 
other  animal,  whether  dead  or  alive, 
whose  importation  the  Director  of  CDC 
has  prohibited  by  order,  or  any  products 
derived  from  such  animals.  This 
provision  is  intended  to  prevent  the 
further  importation  of  infected  and 
potentially-infected  rodents  and 
represents  a  slight  modification  from  the 
import  restriction  that  appeared  in  the 
June  11.  2003,  order.  The  June  11,  2003, 
order  barred  importation  of  "all  rodents 
from  Africa."  The  rule's  import 
prohibition  is  intended  to  make  clear 
that  it  covers  any  rodents  that  were 
caught  in  Afi-ica  and  then  shipped 
directly  to  the  United  States  or  shipped 
to  other  countries  before  being  imported 
to  the  United  States.  The  prohibition 
also  applies  to  rodents  whose  native 
habitat  is  in  Africa,  even  if  those  rodents 
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were  born  elsewhere.  For  example.  42 
CFR  71.56(a)(l)(i)  would  apply  to  a 
Gambian  giant  pouched  rat  even  if  that 
animal  was  born  outside  Africa.  A  broad 
imgort  ban  on  African  rodents  is 
necessar\'  because  there  is  no  quick, 
practical  method  for  determining 
whether  a  specific  animal  was  born  in 
a  particular  geographic  region.  The 
import  restriction  complements  efforts 
taken  by  the  U..S   Fish  and  Wildlife 
Service  to  prevent  the  importation  of 
infected  animals  (Ref.  20). 

Similarlv  to  21  CFR  1240.63,  42  CFR 
71.56  applies  to  dead  animals.  Some 
individuals  have  attempted  to  conceal 
"bushmeat"  (a  term  used  to  describe 
meat  obtained  from  animals  taken  in  the 
wild  or  the  "bush")  from  Federal 
authorities  since  the  June  11,  2003, 
order  was  issued  and  others  have 
attempted  to  import  preserved 
specimens  of  listed  species.  The 
monkeypox  \irus  can  remain  infectious 
in  bushmeat  (Refs.  1,  21,  and  38),  and 
CDC  is  unaware  of  data  demonstrating 
the  safety  of  raw  or  even  prepared 
bushmeat.  Preparation  methods  sucTi  as 
smoking,  salting. air  brining  bushmeat 
may  slow  down  bushmeat  s  decay,  but 
may  not  render  bushmeat  free  of 
infectious  agents.  Therefore,  42  CFR 
71.56(a)(1)  applies  to  live  and  dead 
African  rodents. 

42  CFR  71.56(a)(l)(ii)  states  that  you 
must  not  prevent  or  attempt  to  prevent 
CDC  from  causing  an  animal  to  be 
quarantined,  re-exported,  or  destroyed 
pursuant  to  a  written  order  for  that 
animal's  quarantine,  re-export,  or 
destruction.  (For  purposes  of  this  rule, 
"quarantine"  means  that  the  animal  is 
held  or  stored  in  an  isolated  area,  and 
all  further  movement  has  been  restricted 
so  as  not  to  expose  other  animals,)  Most 
individuals  will  cooperate  with  a 
written  order  to  quarantine,  re-export,  or 
destroy  an  infected  animal,  but  some 
individuals  may  attempt  to  avoid  those 
conse(}uences  by  releasing  the  animal 
instead.  Releasing  an  infected  or 
potentially  infected  animal  would  create 
a  serious  risk  to  animal  and  human 
health  because  the  monkeypox  virus 
could  then  spredd  to  native  animal 
species  and  become  established  in  the 
L'nited  States.  Therefore,  if  you  prevent 
or  attempt  to  prevent  us  fiom  causing  an 
animal  to  be  quarantined,  re-exported, 
or  destroyed,  you  mav  be  subject  to 
criminal  penalties.  (For  more 
information  on  penalties,  section  IV  of 
this  document.) 

Similarly  to  21  CFR  1240.63(a)(2).  42 
CFR  71.56(a)(2)  recognizes  that  there  are 
limited  circumstances  warranting 
exemptions  from  some  prohibitions. 
Consequently,  under  42  CFR  71.56(a)(2), 
an  individual  mav  seek  written 


permission  from  CDC  to  import  any 
rodents  that  were  obtained,  directly  or 
indirectly,  from  Africa,  or  whose  native 
habitat  is  Africa,  or  any  other  kind  of 
animal  whose  importation  the  Director 
has  prohibited  by  order.  The  interim 
final  rule  describes  the  procedures  for 
seeking  written  permission  from  CDC 
and  the  information  that  should  be 
submitted  with  any  request  and  also 
states  that  the  request  must  be  limited 
to  scientific,  exhibition  (such  as 
exhibition  of  an  animal  at  a  zoo),  or 
educational  purposes.  CDC  is  limiting 
the  request  to  scientific,  exhibition,  or 
educational  purposes-  because  it 
recognizes  the  important  contributions 
that  these  rodents  may  make  to  science, 
education,  and  conservation.  CDC  will 
respond,  in  writing,  to  all  requests,  and 
it  also  may  impose  conditions  in 
granting  an  exemption.  If  CDC  decides 
against  granting  written  permission,  that 
decision  may  be  appealed  by  writing  to 
the  CDC  official  whose  office  denied  the 
request.  Tlie  appeal  must  state  the 
reasons  far  the  appeal  and  show  there 
is  a  genuine  and  substantial  issue  of  fact 
in  dispute.  CDC  will  issue  a  written 
response  to  the  appeal  which  will 
constitute  final  agency  action. 

42  CFR  71.56(a)(3)  represents  another 
exemption  from  the  import  restrictions.  • 
Some  individuals  have  asked  whether 
they  could  import  taxidermied  animals 
or  animal  trophies,  while  other 
questions  have  involved  products 
derived  from  animals,  such  as  brushes 
that  use  animal  hair  and  animal  skins. 
Products  derived  from  rodents,  such  as 
products  that  use  rodent  hair,  quills, 
bones,  and  skins,  may  contain  viable 
monkeypox  virus  if  the  animal  from 
which  thay  are  derived  was  infected 
with  monkeypox.  This  is  based  on  the 
fact  that  variola  virus,  a  related  pox 
virus,  has|been  shown  to  remain  viable 
in  proteiniaceous  exudates  for  as  long  as 
1  year  (Raf.  22).  If  these  products  cU'e 
properly  processed  to  render  them 
noninfectious,  they  pose  no  disease  risk. 
Such  processes  would  include 
inactivation  by: 

•  Heat  (heated  to  an  internal 
temperature  of  70  °C  or  placed  in 
boiling  water  for  a 

minimum  of  30  minutes); 

•  Presentation  in  2  percent 
formaldehyde: 

•  Chemically  treating  in  acidic  or 
alkaline  solutions  (soaking  in  a  solution 
below  pH  3.0  or  above  pH  11.5  for  24 
hours);  of 

•  The  u$e  of  hypertonic  salts. 
Vaccinia  virus,  a  related  pox  virus,  was 
shown  to  be  inactivated  after  heating  in 
neutral  salt  buffer  solution  for  90 
minutes  a*  50  °C  or  after  heating  for  60 
minutes  at  55  °C  (Ref.  23).  Support  for 


these  methods  can  be  found  in  the  pox 
virus  material  safety  data  sheet 
compiled  by  Health  Canada,  http:// 
ww'w.hc-sc.gc.ca/pphh-dgspsp/msds- 
ftss/msdsl 60e.html.  which  states  that 
pox  viruses  are  rendered  nonviable  by  2 
percent  formaldehyde,  and  heating  to  < 
60  °C.  Procedures  for  alkaline  and  acid 
inactivation  are  based  on  the  OlE  2003 
Terrestrial  Animal  Code  procedures  for 
food  and  mouth  disease  (Article  3.6.2.1) 
[http://v\-ww.oie.int/eng/normes/MCode/ 
A     00144.htm].  (FDA  has  verified  the 
Web  site  address,  but  FDA  is  not 
responsible  for  any  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 
Products  derived  from  African  rodents, 
if  treated  using  one  of  these  methods, 
are  not  subject  to  the  import  prohibition 
at  42  CFR  71.56(a)(1)  and  may  be 
imported  without  written  permission 
from  CDC.  Similarly,  fully  taxidermied 
African  rodents  and  completely  finished 
trophies  present  no  disease  risk  and 
therefore  may  be  imported  without 
written  permission  from  CDC.  Products 
imported  under  the  exception  in  42  CFR 
71.56(a)(3)  are  subject  to  inspection  to 
ensure  that  thev  do  meet  the  conditions 
set  forth  in  42  CFR  71.56(a)(3). 

3.  What  Actions  Can  CDC  Take?  (42  CFR 
71.56(b)) 

To  prevent  the  monkeypox  virus  from 
spreading  and  becoming  established  in 
the  United  States.  42  CFR  71.56(b)  gives 
CDC  the  authority  to: 

•  Issue  an  order  causing  an  animal  to 
be  placed  in  quarantine: 

•  Issue  an  order  causing  an  animal  to 
be  re-exported; 

•  Issue  an  order  causing  an  animal  to 
be  destroyed;  or 

•  Take  any  other  action  necessary  to 
prevent  the  spread  of  the  monkeypox 
virus. 

The  Director  of  CDC  can  also  use 
other  authorities  to  help  prevent  the 
spread  of  monkeypox.  For  example, 
under  42  CFR  7l'.32(b).  if  the  Director 
has  reason  to  believe  that  there  is  an 
article  (including  an  animal)  arriving  at 
a  United  States  port  and  that  article  is 
or  may  be  infected  with  a 
communicable  disease,  the  Director  may 
require  such  actions  as  detention, 
disinfection,  or  other  related  measures 
necessary  to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  disease.  Consequently, 
42  CFR  71.56(b)  recognizes  that  the 
Director  may  use  other  authorities,  and 
states  that  the  authority  to  issue  orders 
or  to  take  other  action  is  "in  addition  to 
any  other  authorities  under  this  part." 

Any  orders  issued  by  CDC.  similar  to 
those  issued  by  FDA.  will  be  in  writing 
and  will  contain  other  details,  such  as 
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the  animals  covered  by  the  order,  the 
ability  to  appeal  an  order,  and  any  other 
conditions  on  quarantine,  re-export,  or 
destruction.  CDC  officials  ordinarily 
will  not  themselves  quarantine,  re- 
export, or  destroy  an  animal.  Instead, 
CDC  officials  will  order  that  the  animal 
be  quarantined,  re-exported,  or 
destroyed,  and  the  individual  receiving 
the  order  will  be  reponsible  for  placing 
the  animal  in  quarantine  or  having  it  re- 
exported or  destroyed  and  be 
responsible  for  any  costs  associated 
with  quarantining,  re-exporting,  or 
destroying  the  animal.  CDC  has  issued 
guidance  to  animal  health  officials  on 
the  disposition  of  animals. 

CDC  emphasizes  that  there  may  be 
instances  where  it  is  difficult  to  identify' 
an  animal  as  belonging  to  a  particular 
species.  Some  species  may  resemble 
another,  and  juvenile  animals  may  look 
different  from  adult  animals.  Thus,  if 
vou  import  anv  rodent.  CDC  strongly 
advises  you  to  take  steps  to  accurately 
and  reliably  identify  the  species 
involved.  Accurate  and  reliable 
identification  will  reduce  the  potential 
for  disagreements  as  to  whether  an 
animal  is  or  should  be  subject  to  an 
order  and  avoid  potential,  unfortunate 
instances  where  animals  that  cannot  be 
readily  identified  or  whose  species 
identification  is  in  dispute  are  included 
in  an  order  to  cause  their  destruction, 

4s  Can  You  Appeal  an  Order?  (42  CFR 
71.56(c)) 

If  you  received  a  written  order  to 
cause  an  animal  to  be  placed  in 
quarantine,  re-exported,  or  destroyed, 
42  CFR  71.56(c)  explains  that  you  may 
appeal  that  order.  Your  appeal  must  be 
in  writing  and  be  submitted  to  the  CDC 
official  whose  office  issued  the  order, 
and  you  must  submit  the  appeal  within 
2  business  days  after  you  receive  the 
order.  Your  appeal  must  state  the 
reasons  for  the  appeal  and  show  that 
there  is  a  genuine  and  substantial  issue 
of  fact  in  dispute.  CDC  will  issue  a 
written  response  to  the  appeal  which 
will  constitute  final  agency  action. 

D.  When  Does  the  Rule  Become 
Effective? 

For  the  effective  date  of  the  interim 
final  rule  see  the  DATES  section  of  this 
document. 

E.  Will  We  Revoke  Or  Amend  the  Rule 
if  Monkeypox  Is  Eradicated  in  the 
United  States? 

Monkeypox  is  endemic  in  parts  of 
Africa.  Therefore,  we  do  not  anticipate 
revoking  the  prohibition  on  import  of 
African  rodents  and  any  other  animals 
that  the  Director  of  CDC  has  specified 
under  42  CFR  71,56(a)(l)(i).  However. 


FDA  will  revoke  or  amend,  as 
warranted,  all  or  parts  of  21  CFR 
1240.63  if  FDA  concludes  that 
monkeypox  is  eradicated  or  adequately 
controlled  so  that  the  virus  does  not 
become  established  in  the  United  States. 
FDA's  decision  would  depend  on 
scientific  principles  for  controlling 
zoonotic  diseases.  For  example,  if  the 
incubation  period  is  known,  then  it 
would  be  prudent  to  continue  the 
restrictions  for  a  time  period  that  is 
double  the  incubation  period  to  ensure 
that  there  is  little  further  risk  of 
infection  or  restarting  the  monkevpox 
outbreak.  CDC  tests  on  some  animals 
involved  in  the  original  April  9.  2003, 
shipment  from  Ghana  suggest  that, 
insofar  as  dormice  are  concerned,  the 
incubation  period  may  be  as  long  as  2.5 
months.  If  FDA  rounds  this  time  frame 
up  to  3  months,  and  then  doubles  the 
incubation  period,  there  would  appear 
to  be  little  further  risk  of  infection  after 
6  months  had  passed  with  no  further 
evidence  of  monkeypox  identified,  and 
FDA  would  be  able  to  take  actions  to 
revoke  or  amend  21  CFR  1240,63.  The 
last  infected  animal  from  the  April  9, 
2003,  shipment  that  died  from 
monkeypox  died  on  July  20,  2003.  There 
have  been  no  identified  monkeypox 
cases  in  animals  or  people  in  the  United 
States  since  that  date.  If  no  further 
monkeypox  cases  are  identified  in  the 
United  States,  and  if  there  is  no  new- 
information  warranting  an  extension  of 
the  6-month  time  period,  FDA  intends 
to  revoke  or  amend  21  CFR  1240,63  as 
early  as  January'  20.  2004.  which  will  be 
6  months  after  July  20,  2003.  At  that 
time,  if  FDA  decided  to  revoke  or 
amend  21  CFR  1240.63.  it  would 
publish  an  appropriate  document  (such 
as  a  proposed  rule  or  direct  final  rule) 
in  the  Federal  Register.  FDA  invites 
comments  on  this  approach. 

We  emphasize  that  any  possible 
revocation  or  amendmeiit  of  21  CFR 
1240.63  may  also  depend  on  new  data 
or  new  developments.  For  example, 
various  animal  studies  are  being 
conducted  to  learn  more  about  the 
incubation  period  and  transmission 
dynamics  of  monkeypox.  If  those 
studies  suggest  that  the  period  for 
incubation  and  transmission  may  be 
longer  than  2.5  months.  FDA  could 
decide  to  recalculate  the  date  on  which 
it  might  revoke  or  amend  21  CFR 
1240.63.  Studies  are  also  underway  to 
determine  whether  certain  species  that 
may  be  infected  with  the  virus,  but  not 
display  any  symptoms,  can  infect  other 
species.  To  illustrate  how  the  virus 
could  spread  from  an  asymptomatic 
animal,  assume  that  an  animal  can  carr\' 
the  monkeypox  virus,  but  that  the 


animal  does  not  develop  monkevpox.  If 
that  animal  later  comes  into  contact 
with  prairie  dogs,  a  species  which  is 
already  known  to  be  susceptible  to 
monkeypox,  then  the  prairie  dogs  could 
become  infected,  and  another 
monkeypox  outbreak  in  prairie  dogs 
could  erupt.  Again,  if  studies  suggest 
that  species  can  be  asymptomatic,  but 
still  infectious,  those  results  could  cause 
FDA  to  recalculate  the  date  on  which  it 
could  revoke  or  amend  21  CFR  1240,6, 

F.  What  Actions  Can  be  Taken  to 
Prevent  Outbreaks  of  Other  Zoonotic 
Diseases? 

If  another  outbreak  of  a  different 
zoonotic  disease  occurred  in  the  United 
States,  we  would  take  actions 
comparable  to  those  we  have  taken  to 
address  monkeypox,  modifying  those 
actions  as  appropriate  to  the  new 
circumstances,  however,  we  believe 
that  the  introduction  of  monkevpox  into 
the  United  States  shows  that  we  need  to 
develop  measures  to  prevent  or 
minimize  the  likelihood  of  other 
zoonotic  disease  introductions  or 
outbreaks.  As  noted  in  section  IV  of  this 
document,  section  361  of  the  PHS  Act 
authorizes  the  Secretary  to  make  and 
enforce  such  regulations  as  judged 
necessar)'  to  prevent  the  introduction, 
transmission,  or  spread  of 
communicable  diseases  from  foreign 
countries  into  the  States  or  from  one 
State  to  another  State.  We  may  regulate 
intrastate  transactions  under  this 
authority  as  appropriate  (see  State  of 
Louisiana  v.  Mathews,  427  F.  Supp.  174 
(E.D.  La.  1977)).  We  may.  therefore, 
publish  a  document  in  the  Federal 
Register  that  would  discuss  possible 
regulatory  approaches,  such  as: 

•  Banning  tne  import  into  the  United 
States,  as  well  as  the  capture,  sale  and 
distribution  within  the  United  States,  of 
certain  categories  of:  Animals  (e.g.. 
rodents,  marsupials,  and  bats),  or 
animals  captured  in  the  wild,  or  animals 
captiired  in  the  wild  from  certain 
regions  of  the  world,  including  regions 
within  the  United  States  (eg,,  prairie 
dogs  in  the  United  States  due  to  their 
potential  to  carry  plague  or  tularemia); 
or 

•  Requiring  health  certifications  and 
subsequent  quarantine  and  health 
examination  and/or  testing  prior  to 
import  or  domestic  distribution  of 
certain  categories  of  animals;  or 

•  Requiring  assessments  of  potential 
disease  risks  prior  to  import  or  domestic 
distribution  of  certain  categories  of 
animals,  with  the  imposition  of 
conditions  or  restrictions  depending  on 
the  level  of  risk  presented. 

If  we  decide  to  publish  a  document  in 
the  Federal  Register  that  addresses  the 


I 

62360  Federal  Register    Vol.  68.  No.  213 /Tuesday,  November  4.  2003/Rules  and  Regulations 


broader  issues  of  zoonotic  diseases  and 
exotic  species,  that  document  will 
provide  an  opportunitv  for  public 
comment  on  those  issues. 

IV.  What  Is  the  Legal  Authority  for  This 
Rulemaking? 

Because  the  public  health  objective  is 
to  [)revent  the  spread  of  communicable 
disease,  we  are  issuing  the  rule  under 
section  361  of  the  Public  Health  Service 
Act  (PHS  act)  (42  U.S.C.  264).  Section 
361  of  the  PHS  .ict  authorizes  the 
Secretary  to  make  and  enforce  such 
regulations  as  judged  necessary  to 
prevent  the  introduction,  transmission. 
or  spread  of  cornnumicable  diseases 
from  foreign  countries  into  the  States  or 
from  one  State  to  another  State.  We  mav 
regulate  intrastate  transactions  under 
this  authority  as  appropriate  (see  State 
at  Louisiant]  v.  Mathews.  427  F.  Supp. 
174  (ED.  La.  1977)). 

Section  361  of  the  PHS  act  also 
provides  for  such  inspection  and 
destruction  of  articles  found  to  be  so 
infected  or  contaminated  as  to  be 
sources  of  dangerous  infection  to 
humans,  and  other  measures,  as  may  be 
deemed  by  the  Secretarv  to  be 
necessar\-. 

We  have  invoked  section  361  of  the 
PHS  act  to  regulate  various  activities 
and  articles,  FDA  has  invoked  this 
authority,  for  example,  to  prevent  the 
transmission  of  communicable  disease  . 
through  certain  shellfish,  turtles,  certain 
birds,  and  human  tissue  intended  for 
transplantation  (see  21  CFR  1240.60 
(molluscan  shellfish),  1240.62  (turtles), 
1240.65  (psittacine  birds),  and  1270.1 
through  1270.43  (human  tissue)).  CDC 
has  invoked  section  361  of  the  PHS  act 
to  control  the  importation  of  dogs  and 
cats,  turtles,  nonhuman  primates, 
etiological  agents,  and  dead  bodies  (see 
42  CFR  71.51  through  71.55. 
respectively).  CDC  has  also  regulated 
the  interstate  shipment  of  etiologic 
agents  under  this  authority  (see  42  CFR 
part  72). 

Section  368  of  the  PHS  act  (42  U.S.C. 
271)  provides  the  authoritv  to  enforce 
section  361  of  the  PHS  act.  Under 
section  368(a)  of  the  PHS  act,  any 
person  who  violates  a  regulation 
prescribed  under  section  361  of  the  PHS 
act  may  be  punished  bv  imprisonment 
for  up  to  1  year  (42  U.S.C.  271(a}). 
Individuals  may  also  be  punished  for 
violating  such  a  regulation  by  a  fine  of 
up  to  SlOO.OOO  per  violation  if  death  has 
not  resulted  from  the  violation  or  up  to 
S25O.O0O  per  violation  if  death  has 
resulted  (18  U.S.C.  3559.  ;?57l(b)). 
Ch-ganizations  may  be  fined  up  to 
S200.000  per  violation  not  resulting  in 
death  and  S500.000  per  violation 
resulting  in  death  (18  U.S.C.  3559. 


3571(c)).  In  addition.  Federal  district 
courts  have  jurisdiction  to  enjoin 
individuals  and  organizations  from 
violating  regulations  implementing 
section  361  of  the  PHS  Act.  You  should 
also  note  that  if  we  add  more  animals 
under  21  CFR  1240.63(a)(l)(i)(H)  or  42 
CFR  71.56(a)(l)(i).  any  violation 
involving  those  additional  animals 
would  be  considered  to  be  a  violation  of 
a  regulation  prescribed  under  section 
361  of  the  PHS  act. 

We  are  proceeding  without  notice  and 
comment  rulemaking  because  we  need 
to  have  regulations  in  place 
immediately  to  address  the  monkeypox 
situation.  Under  the  provisions  of  the 
Administrative  Procedure  Act  at  5 
U.S.C.  553(b)(B),  we  find  for  good  cause 
that  prior  notice  and  comment  on  this 
rule  are  impracticable  and  contrary  to 
the  public  interest.  It  is  imperative  that 
we  act  qujickly  to  clarify  and  maintain 
restrictions  on  the  African  rodents, 
prairie  dogs,  and  other  animals  to 
prevent  the  monkeypox  virus  from 
spreading  and  becoming  established  in 
the  United  States. 

V.  What  Ls  the  Environmental  Impact? 

FDA  has  determined  under  21  CFR 
25.32(g)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environnnjent.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

In  the  ^sence  of  an  applicable 
categorical  exclusion,  the  Director,  CDC. 
has  determined  that  provisions 
amending  42  CFR  part  70  will  not  have 
a  significant  impact  on  the  human 
environment.  This  determination  is 
consistent  with  the  FDA  determination 
that  the  provisions  in  21  CFR  part  1240 
are  covered  by  a  categorical  exclusion. 

VI.  What  Is  the  Result  of  the  Analysis 
of  Impacts? 

We  ha\^  examined  the  impacts  of  the 
interim  final  rule  under  Executive  Order 
12866,  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  (2  U.S.C.  1501  et  seq.). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  beneflts  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages, 
distributive  impacts,  and  equity).  Unless 
we  certify  that  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act, 


as  amended  bv  the  Small  Business 
Regulatory  Flexibility  Act  (SBREFA), 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  anv 
significant  economic  impact  of  a  rule  on 
small  entities.  Section  202  of  L'MR.'K 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  anv  rule  that 
may  result  in  an  expenditure  bv  State, 
local,  and  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  vear  (adjusted 
annually  for  inflation).  We  have 
conducted  analyses  of  the  rule,  and 
have  determined  that  the  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these 
statutes. 

The  interim  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order.  This  regulatory 
action  is  also  not  a  major  rule  under  the 
Congressional  Review  Act.  However,  the 
Regulatory  Flexibility  Analysis 
concludes  that  the  rule  mav  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Unfunded 
Mandates  Reform  .-\c:t  does  not  require 
us  to  prepa/e  a  statement  of  costs  and 
benefits  for  the  interim  final  rule 
because  the  rule  is  not  expected  to 
result  in  any  one-year  expenditure  that 
would  exceed  Si 00  million  adjusted  for 
inflation.  The  current  inflation-adjusted 
statutory  threshold  is  about  Si  10 
million. 

A.  Objectives  and  Basis  for  the  Action 

Incomplete  data  preclude  us  from 
developing  a  quantitative  estimate  of  the 
economic  benefits  or  costs  of  this  rule. 
However,  we  believe  that  the  rule  is 
necessary  to  minimize  the  risk  of 
establishing  and  spreading  the 
monkeypox  virus.  The  rule  formalizes 
an  administrative  ban  on  trade, 
transport,  and  import  of  certain  animals 
and  sets  forth  a  process  to  obtain 
exemptions.  In  particular,  the  interim 
final  rul(>  prohibits  the  capture,  offer  to 
capture,  transport,  offer  to  transport, 
sale,  barter,  or  exchange,  offer  to  sell, 
barter,  or  exchange,  distribution,  offer  to 
distribute,  and  release  into  the 
environment  of  prairie  dogs  and  other 
specific  animals,  and  it  prohibits 
imjjortation  of  African  rodents.  The 
interim  final  rule  supersedes  the  June 
11.  2003,  order  and  allows  permits  for 
exemptions  in  cases  that  pose  little  risk 
of  establishing  or  spreading  the 
monkeypox  virus 

B.  The  Nature  of  the  Impacts 

This  rule  has  several  impacts.  It 
continues  and  clarifies  the  prohibition 
of  the  import  of  African  rodents,  as  well 
as  the  capture,  offer  to  capture, 
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transport,  offer  to  transport,  sale,  barter, 
or  exchange,  offer  to  sell,  barter,  or 
exchange,  distribution,  offer  to 
distribute,  and  release  into  the 
environment  of  prairie  dogs  and  other 
specific  animals,  but  allows  parties  to 
apply  for  exemptions  in  instances  that 
would  not  pose  a  risk  of  establishing  or 
spreading  the  monkeypox  virus.  Thus, 
importers  of  small  mammals  would 
have  to  find  animals  other  than  African 
rodents  to  satisfy  market  demands  for 
unusual  pets.  Firms  that  supplv  prairie 
dogs  and  other  listed  animals  as  pets 
would  be  unable  to  do  so  and  would 
have  to  switch  to  different  animals.  In 
addition,  some  animals  may  be 
destroyed  if  it  is  determined  that  such 
action  is  necessary  to  prevent  the 
further  spread  of  monkeypox  in  the 
United  States.  While  we  have  not 
generated  quantitative  estimates  of  the 
magnitude  of  these  effects,  available 
evidence  suggests  that  they  are 
relatively  small. 


We  invite  comment  on  the  economic 
analysis  in  support  of  this  interim  final 
rule. 

C.  Need  for  the  Rule 

A  new  infectious  disease,  if 
uncontrolled,  can  have  large  adverse 
economic  effects.  It  does  so  because  a 
single  infection  can  lead  to  a  few  new- 
cases,  which  in  turn  can  lead  to  many 
others.  Through  this  multiplier  effect,  a 
single  uncontrolled  case  of  a  new 
disease  may  trigger  an  epidemic.  For 
example,  West  Nile  virus,  a  mosquito- 
borne  zoonotic  disease  originally  from 
Africa,  sickened  more  than  four 
thousand  Americans  and  killed  284  in 
2002  alone,  although  it  was  not 
recorded  in  the  United  States  before 
1999  (Ref.  24).  West  Nile  virus  has  also 
affected  populations  of  many 
indigenous  species  of  birds  and 
mammals.  Existing  economic  incentives 
to  control  such  risks  are  generally 
inadequate  because  the  costs  of  such 


risks  to  third  parties  are  not  borne  bv 
the  owners  of  infected  animals. 

Notwithstanding  the  inadequacy  of 
_  incentives  to  control  risks  associated 
with  monkeypox  virus,  trade  in  some  of 
the  animal  species  affected  by  this  rule 
fell  before  any  announced  government 
action.  An  on-line  trading  service, 
exoticpets.com,  listed  on  June  13,  2003, 
all  of  the  advertisements  to  sell  prairie 
dogs  that  had  been  posted  since  May  15, 
2003.  These  data,  though  they  represent 
advertised  prices  and  not  the  actual 
p>rices  of  completed  transactions  at  a 
single  website,  suggest  that  the  market 
responded  very  quickly  to  rumors 
linking  prairie  dogs  to  the  monkeypox 
outbreak.  Five  announcements  to  sell  or 
to  buy  prairie  dogs  as  pets  appeared  in 
the  7  days  beginning  May  15.  2003. 
Three  more  advertisements  appeared  in 
the  7  days  starting  May  22,  2003.  and 
ending  May  28,  2003,  with  the  very  last 
announcement  posted  on  May  27,  2003. 
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The  prairie  dog  trading  market  then 
seemed  to  vanish,  even  before  the 
earliest  report  linking  prairie  dogs  to  the 
outbreak  of  monkeypox.  On  lune  6, 
2003.  one  day  before  any  announcement 
by  CDC.  Wisconsin  health  officials 
banned  the  sale,  importation,  and 
display  of  prairie  dogs  because  of 
human  disease  outbreak  associated  with 
animal-borne  transmission  (Ref.  25). 
Three  notices  mentioning  the  illness 
and  the  restrictions  on  trade  appear  at 
exoticpets.com  in  lieu  of  advertisements 
on  lune  8  and  9.  2003.  No  subsequent 
announcements  or  advertisements 
appear  on  the  website.  These  data, 
summarized  in  Figure  1.  suggest  that  the 
market  reactions  to  risks  of 
contaminated  pets  may  have  alreadv 
curtailed  most,  if  not  all.  of  the  retail 
trade.'  Statistical  testing  of  the  prairie 
dog  advertisement  appearance  rates 
before  and  after  the  CDC  announcement 
shows  a  99  3  percent  chance  that  there 
was  a  real  change  in  the  daily 
advertisement  appearance  rate  (i.e.,  the 
rate  difference  is  very  likelv  not  the 
result  of  mere  chance).-  According  to 
the  prices  listed  in  classified 
advertisements  posted  at 
exoticpets.com.  neither  the  markets  for 
other  pets,  such  as  rabbits,  nor  the 
frequency  of  such  advertisements,  have 
been  affected. 

While  the  market  has  responded 
quickly  to  the  outbreak,  it  is  also 
important  to  note  that  the  market 
enabled  the  outbreak  to  occur  in  the  first 
place.  With  less  vigilant  public  health 
surveillance,  or  with  private  parties  that 
were  less  cooperative  or  less, 
responsible,  infected  prairie  dogs  could 
have  been  distributed  more  broadlv  in 
commerce,  posing  greater  disease  risks. 
In  addition,  infected  prairie  dogs  might 
have  been  released  into  the  wild,  posing 
large  risks  to  native  mammals  and, 
through  them,  to  humans.  This  rule 
would  minimize  the  risks  that  such 
events  could  occur  by  requiring  permits 
if  individuals  capture,  transport,  sell, 
barter,  exchange,  distribute,  or  release 
animals  that  have  been  implicated  in 
the  monkeypox  outbreak. 


Iigure  1  excludes  one  advertisement  because  it 
was  a  solicitation  to  buy  without  reference  to  price. 

-From  May  15.  2003.  through  May  28.  2003  (14 
days  inclusive),  there  were  8  days  when 
advertisements  for  prairie  dogs  appeared  at  the  web 
site  for  exolicpets.com.  Thus,  on  about  57  percent 
(8/14=0.571)  of  the  days,  prairie  dog  advertisements 
appeared.  From  May  29.  2003  through  )une  6.  2003 
(9  days  inclusive),  there  were  no  (zero)  days  when 
prairie  dog  advertisements  appeared.  According  to 
Fisher's  Exact  Test,  the  probability  that  these  two 
statistics  came  from  the  same  distribution  is  0.0072. 
In  other  words,  we  are  99  3  percent  certain  that 
there  was  a  change  in  the  daily  appearance  of 
prairie  dog  advertisements  between  these  two  time 
periods 


D.  Baseline 

Economic  analysis  of  a  regulatory 
action  requires  as  a  first  step  the 
identification  of  a  baseline,  a  depiction 
of  the  world  in  the  absence  of  any 
action,  from  which  to  calculate  the 
effects  of  the  regulations.  The  baseline 
for  this  rule  is  complicated  by  at  least 
two  issues.  First,  as  noted,  news  of  the 
epidemic  has  curtailed  trade  in  advance 
of  Federal  action.  Buyers  and  sellers  do 
not  want  to  trade  animals  that  may  be 
infected  with  a  virus  that  can  make 
people  sick.  To  distinguish  between  the 
effects  of  our  actions  to  ban  trade  in 
certain  animals  and  the  effects  of 
monkeypox  on  such  trade,  this  analysis 
uses  as  a  baseline  the  current  state  of 
affairs;  that  is,  it  recognizes  that  the 
outbreak  is  ongoing  and  that  the  market 
has  responded. 

An  administrative  order  issued  bv 
FD.^  and  CDC  on  fune  11,  2003,  and 
intended  to  manage  the  same  risks  as 
this  interim  final  rule  also  complicates 
efforts  to  identify-  a  baseline.  We 
propose  to  use  two  baselines  to  provide 
full  information  about  the  effects  of  our 
actions.  First,  we  assume  that  there  is  no 
administrative  order,  and  second,  we 
assume  that  the  baseline  includes  the 
June  11,  2003,  order. 

With  the  second  baseline  there  are  no 
costs  and  no  benefits  because  the 
interim  rule  formalizes  and  clarifies  the 
June  11,  2003,  order,  with  the  important 
exception  of  a  new  procedure  for 
Federal  permits  allowing  people  to 
import,  capture,  offer  to  capture, 
transport,  offer  to  transport,  sell,  barter, 
or  exchange,  offer  to  sell,  barter,  or 
exchange,  distribute,  offer  to  distribute, 
and  release  into  the  environment  prairie 
dogs  and  other  specific  animals  when  it 
otherwise  would  be  prohibited.  Relative 
to  the  outright  prohibition  in  the  June 
11,  2003.  order,  permits  would  lower 
costs  to  parties  seeking  to  import, 
capture,  offer  to  capture,  transport,  offer 
to  transport,  sell,  barter,  or  exchange, 
offer  to  sell,  barter,  or  exchange, 
distribute,  offer  to  distribute,  and 
release  into  the  environment  listed 
animals.  For  example,  zoos  and  related 
animal  facilities,  prairie  dog  relocation 
ser\'ices.  and  research  labs  may  request 
permission  to  import,  capture,  transport, 
or  sell  listed  animals,  and,  if  permission 
is  granted,  they  may  continue  such 
activities  that  would  otherwise  be 
prohibited  by  the  June  11.  2003,  order. 
Generating  quantitative  estimates  of  the 
cost  savings  from  such  permits  is  not 
possible  because  of  the  uncertainty 
associated  with  how  and  when  such 
permits  would  be  granted.  While  these 
exemptions  may  in  principle  pose  some 
risks,  we  believe  that  these  are 


negligible  because  permits  would  be 
granted  only  in  instances  where 
prohibited  activities  pose  minimal  risk 
of  establishing  or  spreading  the 
monkeypox  virus. 

E.  Alternatives  , 

Sound  economic  analysis  requites  an 
assessment  of  reasonable  alternatives. 
The  key  alternative,  and  one  on  which 
we  solicit  comment,  is  a  "sunset" 
provision  ending  the  domestic 
restrictions  by  January,  2004,  unless  we 
made  a  determination  that  the  ban  was 
necessary  to  protect  health  and  safetv. 
The  economic  advantage  of  this 
alternative  relative  to  this  interim  final 
rule  may  be  the  elimination  of 
permitting  costs  for  capturing, 
transporting,  selling,  bartering, 
exchanging,  distributing,  or  releasing  an 
animal  that  has  been  only  a  conduit  and 
not  a  source  of  infection,  as  well  as 
allowing  for  resumption  of  a  prairie  dog 
market  as  existed  before  the  disease.  It 
may,  however,  provide  for  later  capture, 
transport,  sale,  barter,  exchange, 
distribution,  or  release  of  an  animal  that 
may  carry  other  diseases. 

We  also  considered  whether  it  would 
be  possible  to  devise  a  regulatory- 
program  that  would  allow  for  testing 
and  certification  of  animals,  wherebv 
animals  that  had  been  certified  to  be 
free  of  the  monkeypox  virus  would  not 
be  subject  to  the  rules  prohibitions.  We 
did  not  pursue  this  alternative  because 
studies  are  being  conducted  to 
determine  the  incubation  period  in 
various  animal  species  and  the  manner 
in  which  the  virus  may  be  transmitted. 
In  other  words,  scientific  knowledge 
about  monkeypox  is  still  evolving,  so  it 
may  be  unlikely  that  a  quick,  reliable 
testing  method,  particularly  when 
incubation  periods  and  the  extent  to 
which  animals  may  be  asymptomatic 
carriers  of  the  monkeypox  virus  are 
unknown,  will  be  developed  in  the 
immediate  future. 

.Assessment  of  other  alternatives  is 
limited  because  the  interim  final  rule 
would  allow  exceptions  to  the 
prohibited  activities  provided  that 
parties  have  Federal  permits.  The 
specific  criteria  for  these  exceptions 
have  not  been  determined,  but  can  be 
ex(  ected  to  include  those  activities  that 
pnse  no  risk  of  establishing  or  spreading 
the  monkeypox  virus. 

F.  Benefits 

A  recent  report  indicates  that  71  cases 
of  monkeypox  in  humans  have  been 
reported  in  Illinois,  Indiana,  Kansas, 
Ohio,  Missouri,  and  Wisconsin  (Ref.  4). 
Detailed  clinical  information  was 
available  for  30  cases  reported  in  Illinois 
and  Wisconsin.  Among  these,  the 
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earliest  reported  onset  of  illness  was  on 
May  15.  2003.  For  the  majority  of 
patients  (22  (7.i  percent)),  a  febrile 
illness  has  either  preceded  or 
dccnrnpanied  th'-  •msi'i  of  a  papular 
rash:  respiraturx  ^\nlptums  (16  (64 
percent)),  lymphadenopathy  (14  (47 
percent)),  and  sore  throat  (10  (33 
percent))  also  were  prominent  signs  and 
symptom.s.  The  rash  typicallv 
progressed  through  stages  of 
vesiculation.  pustulation,  umbilication. 
and  encrustation  Early  lesions  became 
ulcerated  in  some  patients.  Rash 
distribution  and  lesions  have  occurred 
on  the  head,  trunk,  and  extremities: 
many  patients  had  initial  and  satellite 
lesions  on  palms,  soles,  and  extremities. 
Rashes  were  generalized  in  some 
patients.  No  fatalities  have  yet  been 
reported  in  the  United  States  although 
the  case  fatality  rate  in  remote  and 
medically  underserved  areas  of  Africa  is 
between  1  percent  and  10  percent  (Ref. 
26). 

We  lack  data  to  estimate  the  value  in 
monetary  terms  that  people  might  assign 
to  specific  reductions  in  the  risk  of 
monkeypox  infections. 

This  rule  would  also  reduce  the  risk 
to  public  health  that  would  result  if 
monkeypo.x  became  endemic  in  the 
United  .States.  (An  "endemic"  disease  is 
one  that  is  confined  to  or  characteristic 
of  a  particular  locality.)  The  potential 
risks  to  humans  from  exposure  to 
monkeypox  established  among  wild 
animal  populations  would  be 
potentially  large  if  the  disease  were  not 
controlled.  Inadvertent  contact  between 
infected  pets  and  wild  animals  could 
spread  monkeypox  into  established  wild 
animal  populations,  causing  widespread 
disruption  to  ecosystems  and 
potentially  exposing  large  numbers  of 
people  to  a  new  infectious  agent.  In 
Africa,  serologic  evidence  of 
monkeypox  infection  has  been  found  in 
a  wide  variety  of  nonhuraan  primates, 
rodents,  and  squirrels:  monkeypox  virus 
has  been  isolated  from  a  species  of 
squirrel  in  Zaire,  but  the  role  of  any 
particular  species  as  a  reservoir  has  not 
been  established.  Some  species  of 
primates,  rodents,  and  lagomorphs 
(such  as  rabbits)  are  known  to  be 
susceptible.  Although  no  infections 
have  been  previously  reported  in  dogs 
or  cats,  these  species  mav  also  be 
susceptible  to  monkeypox  (Ref.  27). 
Thus,  there  is  significant  risk  that 
common,  native  mammalian  species, 
such  ds  squirrels  and  rabbits,  could 
become  reservoirs  of  this  new  disease  if 
it  were  released  into  the  environment. 
CDC  has  reported  that  a  pet  rabbit 
treated  at  a  veterinary  clinic  that  also 
had  an  infected  prairie  dog  became  ill 
and  died.  The  rabbit  died 


spontaneously,  but  the  owner  of  that 
rabbit  became  ill  with  a  disease 
compatible  with  the  clinical  description 
of  monkeypox:  however,  the  rabbit 
owner  was  not  a  laboratory-confirmed 
case  (Ref.  28).  This  rule  would  reduce 
the  risk  of  the  monkeypox  virus 
spreading  among  both  species  known  to 
carry  it,  as  well  as  the  possibility  of  it 
spreading  through  wild  and  pet  species 
currently  hot  known  to  carry  it. 

Because  this  interim  final  rule  would 
be  expected  to  reduce  the  frequency  of 
monkeypox  outbreaks,  there  would  also 
be  a  commensurate  reduction  in 
outbreak  fraceback  efforts  by  the  Federal 
Governmflnt,  as  well  as  possible  state 
and  local  government  efforts.  The  costs 
of  these  tracehack  efforts  would  vary 
depending  on  the  size  of  the  outbreak. 

G.  Costs 

The  costs  of  this  interim  rule  are  the 
lost  value;to  consumers  and  producers 
associated  with  not  being  able  to  import, 
capture,  tjansport,  sell,  barter,  exchange, 
distribute,  or  release  prairie  dogs  and 
certain  African  rodents.  We  believe  that 
the  costs  are  not  likely  to  be  high, 
because  the  monkeypox  outbreak  has 
already  sharply  curtailed  the  trade  in 
prairie  dogs,  as  described  above.  This 
curtailment  occurred  prior  to  Federal 
regulatory  action.  Unfortunately,  we 
lack  data  on  the  magnitude  of  trade  that 
has  occurjed  since  the  outbreak  was 
publicized  in  June,  and  so  we  present 
instead  data  from  before  the  outbreak. 
These  dat$  overstate  the  costs  of  the  rule 
insofar  as  they  ignore  the  reduction  in 
volume  of  trade  likely  already  to  have 
resulted  f^om  the  outbreak  itself. 
Indeed,  iflthe  data  shown  in  Figure  1  are 
representative  of  broader  and  long- 
lasting  m^ket  conditions,  then  the 
interim  fiial  rule's  prohibition  has  no 
impact  oni  sales  of  prairie  dogs  as  pets 
because  trade  has  vanished  as  a  result 
of  the  outlireak.  If  the  trade  in  prairie 
dogs  woujd  otherwise  have  resumed  in 
the  absence  of  this  order,  then  costs 
would  oc4ur.  Although  we  do  not  have 
trade  data)  for  the  other  listed  animals 
during  th0  same  periods,  we  surmise 
that  similar  reductions  in  trade  of  these 
animals  hfis  also  occurred. 

Generally,  the  trade  in  prairie  dogs 
falls  into  several  categories.  In  terms  of 
volume,  the  largest  category  with  the 
greatest  number  of  animals  traded 
involves  the  market  for  pets.  There  are 
currently  about  10  to  15  million  prairie 
dogs  in  the  United  States  (Ref.  29).  In 
2001,  30,000  prairie  dogs  were  sold  for 
pets  (Ref.  30).  About  15,000  of  the 
30,000  sold  were  captured  in  Texas  by 
registered  dealers  (Ref.  31).  Some  15,000 
are  exported  annually  (Ref.  29).  Sales 
over  the  last  few  years  have  remained 


relatively  constant,  with  sales  and 
prices  slightly  down  since  japan,  the 
largest  foreign  market,  banned 
importation  of  prairie  dogs  on  March  1, 
2003. 

Typically,  pet  stores  purchase  prairie 
dogs  from  dealers  for  S50  to  ,S60  each, 
and  re-sell  to  pet  owners  for  about  SI  50 
each  (Ref,  32).  If  average  retail  prices  of 
prairie  dogs  were  Si  50  prior  to  the 
monkeypox  outbreak,  annual  prairie  dog 
sales  in  the  pet  market  would  appear  to 
be  S4.5  million,  although  this  estimate 
must  be  seen  as  very  approximate 
because  it  is  based  on  a  market  survey. 

A  ban  on  the  capture,  transport,  sale, 
barter,  exchange,  distribution,  or  release 
of  prairie  dogs  would  have  a  noticeable 
effect  on  prairie  dog  trappers  who 
supply  the  pet  market,  if  it  occurred  in 
the  absence  of  an  (outbreak.  Prairie  dog 
trappers  would  not  be  expected  to  incur 
serious  economic  effects  this  vear 
because  the  peak  of  the  prairie  dog  sales 
season  (April  through  June  1)  has 
passed  (Ref.  32).  A  permanent 
prohibition  on  transportation  of  prairie 
dogs,  however,  could  ha\e  a  verv 
serious  effect.  Suppliers  of  pet  supplies 
and  equipment  intended  for  prairie  dogs 
.  and  the  other  small,  listed  rodents  may 
also  be  affected  bv  this  action,  but  we 
believe  such  effects  will  be  small 
because  this  equipment  mav  also  be 
suitable  for  some  other  mammalian  pets, 
such  as  hamsters  or  guinea  pigs. 

A  variety  of  relocation  activities 
involving  prairie  dogs  are  undertaken  in 
part  because  the  Federal  Fish  and 
Wildlife  Service  has  assigned  at  least 
one  prairie  dog  species  a  status  of 
"warranted"  under  the  Endangered 
Species  Act.  Many  of  these  activities 
already  require  permits  from  State 
agencies  (Ref.  33).  We  lack  information 
on  the  scope  or  magnitude  of  such 
activities  or  how  they  might  be  affected 
by  the  June  11.  2003.  order  or  by  this 
rule,  but  would  expect  some  of  them  to 
qualifv'  for  exemptions. 

Another  category  of  trade  affected  by 
this  rule  is  zoos,  which  routinely  trade 
animals  for  a  varietv  of  purposes, 
although  we  lack  information  about  the 
extent  of  trade  in  prairie  dogs  or  African 
rodents.  The  American  Zoo  and 
Aquarium  Association  (AZA)  is  the 
largest  zoo  and  aquarium  organization 
in  the  world.  The  AZA's  mission  is  to 
establish,  uphold,  and  raise  the  highest 
zoological  and  aquarium  industr\' 
standards.  It  has  accredited  over  200 
organizations,  of  which  about  170  are 
zoos  in  the  United  States.  As  of  lune  6, 
2003,  about  79  zoos  in  the  United  States 
held  758  prairie  dogs  acc;ording  to  a 
survey  of  data  at  the  website  for  the 
International  Species  Information 
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System.^  We  recognize  that  AZA  has  an 
accreditation  process  for  institutions 
such  as  zoological  parks,  and  a  separate 
certification  process  for  related 
facilities,  such  as  wildlife  refuges, 
conservation  research  facilities,  survival 
nr  rehabilitation  centers,  breeding  farms, 
and  educational  organizations  (Ref.  34). 
AZA  accreditation  requires  that 
institutions  follow  the  guidelines  of  the 
American  Association  of  Zoo 
Veterinarian>  regarding  medical 
programs  and  zoo  hospitals 

Data  on  the  sale  ana  imports  of  the 
other  rodents  that  would  be  prohibited 
with  this  interim  rule  are  limited   Data 
from  the  U.S.  International  Trade 
Commission  show  that  about  S38.0O0 
worth  of  live  African  animals  that  could 
reasonably  be  expected  to  inc  hide  these 
specific  rodents  were  imported  into  the 
United  States  in  2002.  Information  from 
the  Fish  and  Wildlife  Service  indicates 
that,  in  2002,  nearlv  B.OCK)  African 
rodents  were  imported  into  the  United 
States.  We  do  not  have  information  that 
confirms  that  these  separate  database 
measurements  relate  to  the  same 
animals,  but  suggest  that  African  rodent 
imports  appear  to  be  relatively  small. 
Retail  sales  of  such  animals  as  pets 
would  be  f^\pe(  ted  to  be  somewhat 
higher  than  the  value  shown  above  due 
to  retailer  price  markups  Further,  we 
are  unable  to  confidently  estimate  the 
number  of  other  listed  animals  (except 
for  prairie  dogs)  from  either  domestic  or 
imported  origin  that  are  sold  each  vear 
as  pets  in  the  United  States.  A  recent 
American  Pet  Products  Manufacturers 
Association  survey  does  not  list  anv  of 
the  animals  listed  in  this  interim  final 
rule  in  its  section  on  small  animals  (Ref. 
35).  Accordingly,  we  conclude  that  the 
number  of  such  animals  is  relatively 
small. 

The  interim  final  rule  would  allow  for 
persons  wishing  to  seek  exemptions 
from  the  rule's  prohibitions  by 
requesting  written  permission  from  FDA 
or  CDC.  We  have  tentatively  estimated 
that  about  60  such  requests  would  be 
made  annually  to  FDA.  We  would 
expect  these  requests  to  be  made  by 
animal  relocation  specialists  or  others 
involved  in  biological  research  or 


'  The  Internationa!  Species  Information  System 
(ISIS)  maintains  a  computer-based  information 
system  for  wild  animal  species  held  in  captivity. 
The  database  contains  information  on  ten  thousand 
species  held  in  586  institutions  in  72  countries  on 
6  continents.  Roughly  250  of  these  institutions  are 
professionally  managed  United  States  zoos,  most  of 
which  have  been  accredited  by  AZA.  The  ISIS  Web 
site  allows  web-based  searches  by  species  and  is 
updated  weekly  (see  International  Species 
Information  System  (ISIS):  conversation  with  Mr. 
Nate  Flesness.  ISIS  director;  ISIS  Web  site 
information  [www.lSIS.org]).  ISIS  is  located  in 
Apple  Valley,  Minnesota. 


conservation  efforts.  These  requf  sts  dn" 
estimated  to  take  2  hours  to  complete 
We  cannot  confidently  estimate  an 
d\  erage  wage  for  those  seeking 
permission  to  transport  listed  animals, 
but  at  a  total  annual  burden  of  about  120 
hours,  we  would  expect  the  total  cost 
burden  to  range  from  $3,000  to  $6,000 
FDA  resource  costs  to  process  and 
respond  to  each  request  are  estimated  to 
total  about  6  hours  distributed  across 
various  staff  levels.  We  estimate  that  the 
average  pay  level  of  these  staff  positions 
at  about  $37  per  hour.  The 
administrative  effort  to  process  these 
requests  would  result  in  about  $13,300 
(60  requests  x  6  hours  per  request  x  $37 
per  hour  =  $13,320)  in  costs  to  FDA. 

Similar  costs  would  be  incurred  bv 
those  that  would  request  written 
permission  from  CDC  to  import  a  listed 
animal.  We  estimate  that  CDC  would 
receive  about  12  requests  annually, 
resulting  in  a  cost  burden  of  about  $500 
to  these  individuals.  CDC  would  also  be 
expected  to  incur  administrative  costs  to 
process  and  respond  to  these  requests 
that  would  be  similar  to  those  incurred 
by  FDA.  We  estimate  that  those  costs 
may  total  to  about  $3,000. 

This  interim  final  rule  mav  result  in 
the  quarantine  and/or  destruction  of  an 
unknown  number  of  listed  animals  if  we 
determine  that  such  action  is  necessary 
to  prevent  the  further  spread  of 
monkeypox  in  the  United  States.  We  do 
not  have  an  estimate  of  the  marginal 
cost  to  quarantine,  destroy  or  dispose  of 
an  individual  animal.  Further,  the 
uncertainty  surrounding  the  total 
number  of  animals  that  would  be 
affected  by  this  provision  of  the  rule 
makes  it  difficult  to  estimate  a  total  cost 
for  such  circumstances.  We  believe  that 
facilities  for  such  purposes  are  available 
and  would  not  be  expected  to  impose 
substantial  costs  to  the  Government. 

1.  Regulatory  Flexibility  Analysis 
The  Regulator*'  Flexibility  Act 
requires  agencies  to  examine  regulatory 
alternatives  for  small  entities  if  that  rule 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

a.  Objective  of  the  rule.  The 
implementation  of  this  interim  final  rule 
would  ensure  the  safety  of  the  human 
and  animal  populations  in  the  United 
States  from  the  monkeypox  virus.  The 
objective  of  this  interim  final  rule  is  to 
reduce  the  risk  to  public  health  from  the 
spread  of  the  monkeypox  virus 
throughout  the  United  States. 

b.  Small  entity  definitions  and 
impacts.  A  regulatory  flexibility 
analysis  (RFA)  is  required  to  estimate 
the  number  of  small  entities  to  which 
the  interim  final  rule  would  apply.  This 
rule  would  affect  importers  of  African 


rodents,  trappers  and  distributors  of 
prairie  dogs,  other  small  animal 
distributors,  as  well  as  retail  pet  stores. 

The  Small  Business  Administration 
(SBA)  sets  criteria  by  which  it  qualifies 
businesses  as  small  entities.  The  SBA 
limit  for  small  pet  and  pet  supply  stores 
is  $6  million  in  revenues.  Census 
Bureau  data  shows  that  about  6,500 
retail  pet  store  companies  operate  about 
8,300  establishments  in  the  United 
States.  A  substantial  number  of  these 
firms  (about  94%)  have  a  single 
establishment  with  average  annual 
revenues  of  about  $356,000.  thereby 
qualifying  them  as  small  businesses.  We 
believe  it  is  unlikely  that  the  total  sales 
of  all  of  the  listed  animals  would 
represent  a  significant  portion  of  total 
pet  store  sales.  However,  due  to  the  lack 
of  data  on  total  sales  of  these  animals, 
as  well  as  the  possibility  that  some  pet 
stores  may  specialize  in  the  small 
animals  that  are  listed  in  this  rule,  we 
cannot  rule  out  the  possibility  that  the 
rule  may  have  a  significant  impact  on  a 
substantial  number  of  these  small 
entities. 

The  SBA  limit  for  small  business 
qualification  for  trappers  is  $3.5  million 
or  less  in  revenues.  Prairie  dog  trappers, 
as  described  previously,  would  surely 
qualify  as  small  businesses  under  this 
definition  (Ref.  32).  For  at  least  some  of 
these  trappers,  the  loss  of  their  profits 
from  the  effects  of  this  rule  would  likely 
represent  a  significant  impact  on  their 
businesses. 

The  SBA  limit  for  all  small  business 
wholesale  activities  is  set  at  100 
employees.  We  lack  the  data  to 
determine  the  extent  to  which 
wholesalers  and  distributors  of  all  small 
animals  listed  in  this  interim  final  rule 
(including  those  that  import  animals 
and  those  that  handle  domestic  animals) 
would  be  affected  by  this  rule.  That 
being  the  case,  we  allow  for  the 
possibility  that  a  substantial  number  of 
those  that  are  affected  mav  be  small 
entities,  and  in  some  instances  mav 
incur  significant  impacts  due  to  this 
rule. 

We  request  public  comment  on  the 
size  and  structure  of  those  firms  or 
persons  involved  in  the  trade  of  all 
animals  listed  in  this  interim  final  rule 
and  the  rule's  effects  on  such  firms  and  . 
persons.  The  incompleteness  of  data,  as 
described  previously,  precludes  us  from 
developing  quantitative  estimates  of  the 
costs  of  this  rule  for  each  type  of  small 
entity. 

2.  Analysis  of  Alternatives 

As  stated  previously,  one  alternative 
is  a  "sunset  "  provision  ending  the 
prohibitions  on  prairie  dogs  or  other 
animals  at  some  point  in  the  future. 
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unless  we  determine  that  the  ban  was 
necessan.'  to  protect  health  and  safety. 
The  economic  advantage  of  this 
alternative  relative  to  this  interim  final 
rule  may  be  the  elimination  of 
permitting  costs  for  transport  in 
domestic  animals  in  the  case  thai 
mimkevpux  has  not  become  endemic.  It 
may.  agam,  pro\-ide  for  later  capture, 
transport,  sale,  barter,  exchange, 
distribution,  or  release  of  an  animal  that 
may  carry  other  diseases.  This 
alternative  was  not  accepted  because  of 
the  uncertainty  in  predicting  when  a 
ban  vvfjuld  no  longer  be  necessary. 

A  second  alternati\e  would  have  been 
tn  allow  the  continued  capture, 
transport,  sale,  barter,  exchange, 
distribution,  or  release  of  the  listed 
animals,  effectively  doing  nothing  to 
reduce  the  risk  ot  further  spread  of 
monkeypox.  Although  the  market  for  at 
least  prairie  dogs  was  apparently  greatly 
reduced  due  to  public  knowledge  of  the 
monkeypox  issue  and  seasonal  variation 
in  the  prairie  dog  market,  this  option 
would  have  allowed  those  few  in  the 
market  that  dismissed  the  severity  of  the 
problem  to  continue  to  pose  a  risk  that 
monkeypox  would  become  endemic  to 
domestic  pets  and  wildlife  and  further 
affect  human  health.  For  this  reason  it 
was  determined  to  be  not  acceptable. 

A  third  alternative  would  have  been 
to  exempt  small  businesses  from  this 
interim  final  rule.  However,  because 
about  94  percent  of  pet  stores  and 
probablv  a  large  portion  of  small  animal 
trappers  and  wholesalers/distributors 
are  small  businesses,  this  option  would 
have  compromised  the  rule's  ability  to 
reduce  the  risk  of  establishing  or 
spreading  the  monkeypox  virus  in  the 
I'nited  States. 

VII.  Paperwork  Reduction  .-^ct  of  1995 

This  interim  final  rule  contains 
inlormation  collections  that  are  subject 
tp  review  by  the  Office  of  Management 
and  Budget  (C)MB)  under  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 


3501-3520).  A  description  of  these 
provisions  is  given  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

Both  FDA  and  CDC  have  requested 
emergency  processing  of  this  proposed 
collection  of  information  under  section 
3507(j)  of  the  PRA  (44  U.S.C.  3507(j) 
and  5  CF5  1320.13).  Such  emergency 
processing  is  necessary  in  order  to 
respond  immediately  to  the  monkeypox 
'outbreak.  This  interim  final  rule,  at  21 
CFR  1240.63(a)(2){ii)(A)  and  (B)  and  42 
CFR  71.56(a){2)(i)  and  (ii).  contains 
information  collection  requirements.  In 
compliance  with  the  PRA  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
the  information  collection  provisions  of 
this  interim  final  rule  to  OMB  for 
review. 

The  information  collections  in  this 
interim  final  rule  have  been  approved 
under  OMB  control  number  0910-0519 
(for  21  CFR  1240.63)  and  OMB  control 
number  0920-0615  (for  42  CFR  71.56). 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  colledtion  of  information  unless  it 
contains  3  currently  valid  OMB  control 
number. 

Title:  Control  ofX^ommunicable 
Diseases;  Requests  for  Exemptions  from 
the  Restrictions  on  African  Rodents, 
Prairie  Dqgs,  and  Certain  Other 
Animals. 

Description:  Monkeypox  is  a  rare 
zoonotic  yiral  disease  that  occurs 
primarily  an  the  rain  forest  countries  of 
central  and  west  Africa.  Studies  have 
shown  that  infected  rodents  are  capable 
of  transmitting  the  monkeypox  virus  to 
humans.  Limited  person-to-person 
spread  of  infection  has  been  reported  in 
disease-eiidemic  areas  in  Africa.  It  is 
likely  the  virus  is  entering  the  United 
States  fay  Way  of  rodent  species 


imported  from  Africa.  Further 
transmission  of  the  virus  likely  occurred 
in  the  storage  and  handling  of  these 
rodents  during  sale  and  distribution 
within  the  United  States.  This  resulted 
in  secondary  transmission  to  domestic 
prairie  dogs  in  this  country  housed  in 
the  same  animal-holding  facility  or  pet 
shop.  Introduction  of  exotic  species, 
such  as  African  rodents,  poses  a  serious 
public  health  threat  because  of  the 
potential  of  human  monkeypox  virus 
infection.  Transport,  sale,  or  any  other 
type  of  distribution,  including  release 
into  the  environment,  of  certain  species 
of  rodents  poses  a  serious  public  health 
threat  because  of  the  potential  for 
further  spread  of  the  monkeypox  virus 
to  other  animal  species  and  to  humans. 
To  prevent  the  establishment  and 
spread  of  the  monkeypox  virus  in  the 
United  States,  we  are  prohibiting  the 
capture,  offer  to  capture,  transport,  offer 
to  transport,  sale,  barter,  or  exchange, 
offer  to  sell,  barter,  or  exchange, 
distribution,  offer  to  distribute,  or 
release  into  the  environment  of  prairie 
dogs  and  certain  rodents  and  any  other 
animal  so  prohibited  by  order  of  the 
Commissioner  of  Food  and  Drugs.  We 
are  also  prohibiting  the  importation  of 
all  rodents  that  were  obtained,  directly 
or  indirectly,  from  .Africa,  or  whose 
native  habitat  is  Africa,  or  any  other 
animal  whose  importation  the  Director 
of  CDC  has  prohibited  by  order.  The 
rule  provides  for  exemptions  from  these 
prohibitions  and  discusses  our  authority 
to  issue  orders  causing  an  animal  to  be 
quarantined,  re-exported,  or  destroyed. 
The  information  collection  burden  is 
associated  with  the  process  for  seeking 
an  exemption. 

Description  of  Respondents:  Persons 
who  capture,  offer  to  capture,  transport, 
offer  to  transport,  sell,  barter,  or 
exchange,  offer  to  sell,  barter,  or 
exchange,  distribute,  offer  to  distribute, 
import,  offer  to  import,  or  release  into 
the  environment  certain  rodents. 


Table  1 .— EsTiiyiATED  Annual  Reporting  Burden^ 


CFR  Section                    -        '     No.  of  Respondents          Annual  Frequency         Total  No  of         Hours  per       T„,a|  Ho,,r<? 

^                      per  Response             Responses         Response         °'^'  "°^^^ 

21  CFR  1240.63(a)(2)(ii)(A)  and  (B) 

6b 

1 

60 

2                     120 

42  CFR  71  56(a){2)(i)  and  (ii) 

1? 

1 

12 

0.5-1.0 

10 

-" 

- 

Total 

130 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Our  estimates  are  based  on  our 
experience  to  date  with  the  lune  11, 
2003.  order  and  on  similar  requests 
under  FDA  regulations.  To  estimate  the 


number  of  respondents,  we  examined 
the  number  of  requests  and  inquiries  we 
have  received  since  the  June  11 ,  2003, 
order.  Both  FDA  and  CDC  have  received 


fewer  than  10  requests,  and  most 
requests  involved  requests  to  move  an 
animal  from  one  location  to  another. 
(FDA  also  has  received  many  inquiries.) 
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As  we  cannot  predict  how  the 
monkeypox  outbreak  will  be  resolved, 
we  will  tentatively  estimate  that  there 
will  be  60  respondents  for  FDA's 
provisions  and  10  respondents  for 
CDC's  provisions.  Furthermore,  based 
on  FDA's  experience  with  submissions 
seeking  exemptions  or  waivers,  we  will 
tentatively  estimate  that  each 
respondent  will  need  2  hours  to 
complete  its  request  for  an  exemption. 
Therefore,  the  total  reporting  burden 
under  21  CFR  1240.63(a)(2}(ii)(A)  and 
(B)  will  be  120  hours  (60  respondents  x 
2  hours  per  response  =  120  hours). 

CDC's  estimates  for  the  burden  of  its 
data  collection  are  based  on  its 
experience  with  the  importation  of  non- 
human  primates.  CDC  estimates  that 
there  will  be  12  respondents  annuallv 
for  this  data  collection.  Respondents 
will  include  individuals,  businesses, 
and  organizations.  Although  CDC 
estimates  that  most  respondents  will 
submit  only  one  request  per  vear.  CDC 
feels  that  organizations  mav  submit  2 
requests  per  year.  Individuals  and 
businesses  submitting  requests  will 
need  30  minutes  to  prepare  the  request. 
(Organizations  will  need  1  hour  to 
prepare  an  initial  request  and  10 
minutes  for  subsequent  requests.  The 
total  annualized  burden  under  42  CFR 
71.56(a)(2)(i)  and  (ii)  will  be.  10  hours. 

The  requirements  contained  in  21 
CFR  1240.63(c)  and  42  CFR  71.56(c)  are 
not  subject  to  review  by  OMB  because 
they  are  exempted  under  5  CFR 
§  1320(a)(4).  which  exempts 
"administrative  actions  *    *    *  involving 
an  agency  against  specific  individuals  or 
entities." 

VIII.  Federalism 

\Vf  have  analyzed  this  interim  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Order  13132  and 
have  determined  that  the  rule  has 
federalism  implications.  Federal 
restrictions  on  the  capture,  offering  to 
capture,  transport,  offering  to  transport, 
sale,  barter,  or  exchange,  or  offering  to 
sell,  barter,  or  exchange,  distribution, 
offering  to  distribute,  or  release  into  the 
environment  of  certain  rodents  and 
prairie  dogs  are  both  necessary  and 
appropriate  to  prevent  the  establishment 
and  spread  of  monkeypox  virus  in  the 
United  States.  In  accordance  with 
section  361(e)  of  the  PHS  act  (42  U.S.C. 
264(e)).  nothing  in  this  interim  final  rule 
supeisedes  any  provisions  of  State  or 
local  law  except  to  the  extent  that  such 
a  provision  conflicts  with  this  interim 
final  rule.  For  example,  the  interim  final 
rule  does  not  prevent  a  State  from  taking 
stronger  measures  to  deal  with  infected 
or  possibly  infected  animals  or  to  cover 
additional  species.  Furthermore,  while 


some  States  have  issued  orders  with 
restrictions  that  cover  fewer  animal 
species,  those  State  requirements  do  not 
conflict  with  the  interim  final  rule  and 
wi.uld  also  not  be  superseded.  However. 
in  accordance  with  section  361(e)  of  the 
PHS  act.  any  State  or  local  law  that 
would  permit  any  activity  prohibited 
under  this  interim  final  rule  would  be 
in  conflict  with  this  rule  and,  therefore, 
would  be  superseded. 

We  note  that  we  have  been  in  direct 
contact  with  many  States  regarding  the 
June  11,  2003.  order  and  efforts  to 
prevent  the  spread  of  monkevpox.  We 
believe  that  the  public  health  requires 
us  to  give  this  regulation  immediate 
effect.  Through  this  interim  final  rule, 
and  under  to  section  4(e)  of  Executive 
Order  13132.  we  are  providing  all 
affected  State,  local,  and  tribal  officials 
notice  and  opportunity  to  participate  in 
this  rulemaking. 

IX.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  docmnent. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  anv 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
Dockets  Management  and  may  be  seen 
by  interestes  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Fridav. 

1.  Khodakevich.  L.,  lezek.  Z.  and 
Messinger.  D..  'Monkeypox  Virus:  Ecology 
and  Public  Health  Significance,"  Bulletin  of 
the  World  Health  Organization.  66:  747-752, 
1988.  This  reference  identifies  several 
species  of  squirrels  as  playing  a  major  role  as 
a  reservoir  for  the  monkeypox  vims. 

2.  Centers  for  Disease  Control  and 
Prevention.  "Updated  Interim  Case 
Definition  for  Human  Case  of  Monkeypox." 
dated  July  2.  2003  (available  through 
i\^\-w.cdc.gov/ncidod/monkeypox].  FDA  has 
verified  the  Web  site  addresses  in  this 
document,  but  FDA  is  not  responsible  for  any 
subsequent  changes  to  the  Web  site  after  this 
document  publishes  in  the  Federal  Register. 

3.  Centers  for  Disease  Control  and 
Prevention.  "Questions  and  Answers  About 
Monkeypox.  '  dated  July  7.  2003  (available 
through  www.cdc.gov/ncidod/monkeypox). 

4.  Centers  for  Disease  Control  and 
Prevention,  "Update:  Multistate  Outbreak  of 
Monkeypox — Illinois,  Indiana,  Kansas, 
Missouri,  Ohio,  and  Wisconsin.  2003," 
Morbidit\-  and  Mortality  Weekly  Report.  52: 
642-646'(Julvll,2003) 


5.  State  of  Colorado,  Wildlife  Commission 
"Emergencv  Regulation."  dated  Julv  10. 
2003. 

6  State  of  Illinois,  "Executive  Order  in 
Response  to  Orthopox  Outbreak.  '  dated  June 
7.  2003. 

7.  State  of  Indiana.  Board  of  Animal 
Health,  Emergency  Rule,  dated  June  9,  2003. 

8.  State  of  Michigan.  Department  of 
Community  Health.  "Order  Finding 
Imminent  banger  to  the  Public  Health  and 
Requiring  Corrective  Action,"  dated  June  13, 
2003,  and  later  amended  on  June  27.  2003. 

9.  State  of  North  Dakota.  State  Board  of 
Animal  Health.  "In  the  matter  of:  Monkevpox 
in  Prairie  Dogs  and  Gambian  Giant  pouched 
Rats,"  Order  No.  2003-04.  dated  June  11, 
2003. 

10.  State  of  Wisconsin.  Department  of 
Agriculture.  Trade,  and  Consumer  Protection. 
"Emergency  Rule.  "  dated  June  9.  2003. 

11.  State  of  Wisconsin.  Department  of 
Health  and  Family  Sen'ices,  "Emergency 
Order  -  June  12.  2003."  dated  June  12.  2003. 

12.  Order  dated  June  11.  2003.  signed  by 
Julie  Louise  Gerberding.  Director,  Centers  for 
Disease  Control  and  Prevention,  and  Mark  B. 
McClellan.  Commissioner  of  Food  and  Drugs, 
titled  "Joint  Order  of  the  Centers  for  Disease 
Control  and  Prevention  and  the  Food  and 
Drug  Administration,  Department  of  Health 
and  Human  Services. > 

13.  68  FR  36566.  June  18.  2003. 

14.  Centers  for  Disease  Control  and 
Prevention,  "Update:  Multistate  Outbreak  of 
Monkeypox —  Illinois,  Indiana.  Kansas. 
Missouri.  Ohio,  and  Wisconsin,  2003." 
Morbidity  and  Mortality'  Weekly  Report.  52: 
616-618.  July  4.  2003.  (describing  how 
animal  laboratory  testing  demonstrated  that  a 
Gambian  giant  pouched  rat.  three  dormice, 
and  two  rope  squirrels  from  an  April  9.  2003. 
shipment  of  animals  from  Ghana  were 
infected  with  the  monkeypox  virus). 

15.  North  Carolina  Department  of  Health 
and  Human  Services.  "State  Health  Official 
Reminds  Public  Not  to  Release  Prairie  Dogs 
Into  the  Wild.  "  dated  June  19.  2003. 

16.  Colorado  Division  of  Wildlife, 
"Wildlife  Report:  Black-Footed  Ferrets  Back 
in  Colorado."  dated  November  19,  2001 
(available  at  wwu.d/ir.sfo/e.co.us/cdr    neitV 
wildlife/200J  1 11985112.htm). 

17.  Food  and  Drug  Administration  and 
Centers  for  Disease  Control  and  Prevention. 
"Wild-to-Wild  Translocation  or 
Transportation  of  Prairie  Dogs  "  (undated). 

18.  Centers  for  Disease  Control  and 
Prevention.  "Interim  Guidance  to  State  and 
Local  Governments  for  the  Removal  of  State- 
and  Locally  Imposed  Quarantine  Orders  and 
the  Euthanasia  of  Animals  Affected  by  the 
Monkeypox  Outbreak,  "  dated  July  1,  2003. 

19.  Centers  for  Disease  Control  and 
Prevention.  "Questions  and  Answers: 
Quarantine  and  Euthanasia  of  Animals 
Affected  bv  the  Monkevpox  Outbreak.  "  dated 
July  10,  2003. 

20.  Fish  and  Wildlife  Service,  "Notice  to 
the  Wildlife  Import/Export  Community." 
dated  June  11,  2003  (describing  import  and 
export  prohibitions  on  certain  rodents, 
including  any  rodents  from  Africa,  whether 
alive  or  dead,  for  any  purpose). 

21.  Peelers.  M..  et  al..  "Risk  to  Human 
Health  from  a  Plethora  of  Simian 


62368  Federal  Register/ Vol.  68.  No.  213 /Tuesday.  November  4,  2003 /Rules  and  Regulations 


Immunodeficiency  Viruses  in  Primate 
Bushmeat."  Emerging  Infectious  Diseases.  8: 
4.T  1-457  (May.  2002)  (showing  that  humans 
who  hunt  and  handle  bushmeat  are  exposed 
to  nianv  viruses). 

22.  Dounie.  A.W..  and  Dumbell.  K.  R.. 
"Survey  of  Variola  Virus  in  Dried  Exudate 
and  Crusts  from  Smallpox  Patients,"  Lancet. 
I:  550-3,  1947. 

23.  VVoodruffe,  G.  M..  "The  Heat 
Inactivation  of  Vaccinia  Virus,"  Vimlogv.  10: 
379-82  (1960). 

24.  http://www.cdc.gov/od/oc/media/ 
wncount.htm. 

25.  Wisconsin  Division  of  Public  Health, 
Press  Release:  "6/6/03,  Wisconsin  Division  of 
Public  Health  Bans  Sale  of  Prairie  Dogs.> 

26.  Centers  for  Disease  Control  and 
Prevention.  "Multistale  Outbreak  of 
Monkeypox  -  Illinois,  Indiana  and 
Wisconsin."  Sforbidity  and  Mortality  Weekly 
Rrport.  52:  537-540.  lune  13.  2003. 

27.  Centers  for  Disease  Control  and 
Prevention.  "Monkypox  Infections  in 
Animals:  Updated  Interim  Guidance  for 
Veterinarians,"  dated  July  22,  2003  (available 
through  http://www.cdc. gov/ncidod/ 
monkeypox/ pdf/mpoxanimalguidance.pdf). 

28.  Centers  for  Disease  Control  and 
Prevention.  "CDC  Telebriefing  Transcript: 
Monkeypox  Investigation,"  dated  June  7, 
2003  (available  through  http://www.cdc.gov/ 
od/oc/media/lranscripts/t030607.htm). 

29.  Data  Source:  "Pet  Your  Prairie  Dog," 
Wall  Street  Journal,  posted  .April  24,  2003. 
This  article  can  be  found  at  http:// 

n'ww. twincities.com/mld/twincities/Iiving/ 
5698532.htm. 

30.  Data  Source:  http:// 
www.pmiriedog.info/ 

prairie     dog    reintroduction.htm. 

31.  Robert  E  Pierre,  "Newfound  Scrutiny 
foj  a  Pest  to  Some,  a  Beloved  Pet  to  Others," 
Washington  Post.  June  11,  2003.  Page  A-03. 

32.  Phone  conversation  with  prairie  dog 
trapper  in  Lubbock,  Texas,  on  June  16,  2003. 

33.  U.S.  Fish  and  Wildlife  Service, 
Mountain-Prairie  Region.  "Black  Tailed 
Prairie  Dog-The  Black-tailed  Prairie  Dog 
Conservation  Assessment  and  Strategv," 
dated  September  9,  1999  (available  through 
http:/  /w^^^\■  .r6.fws.gov/btprairiedog/ 
conassslrat.hlm^  strategy). 

34.  http://www.aza.org/Accreditation/iiacc. 

35.  2003  2004  QPPMA  National  Pet 
Owners  Survev.  .American  Pet  Product 

36  Axtman.  K..  "The  Prairie  Dog:  Pest  or 
Pet-.  '  77ie  Christian  Science  Monitor.  August 
13.  2002,  taken  from  the  web  on  June  12, 
2003.  from  http:/ /i\-ww. csmonitor.com/2002/ 
0813/p03s01-tisgn.html. 

37.  Exotic  Pets.com.  taken  from  http:// 
wn-w.exoticpets.com/ 
Show     Ads.asp?petid=  16  on  June  12,  2003. 

38  Hutin,  Y.  J.  F..  et  al..  "Outbreak  of 
Human  Monkeypox.  Democratic  Republic  of 
C^ongo,  1996-1997."  Emerging  Infectious 
Diseases.  7:434-438  (Mav  through  June, 
2001) 

List  of  Subjects 

21  CFBPart  16 

.Administrative  practice  and 
procedure. 


21  CFBPart  1240 

Communicable  diseases,  Public 
health.  Travel  restrictions,  Water 
supply. 

42  CFR  Part  71 

Airpotts,  Animals,  Communicable 
diseases,  Harbors,  Imports,  Pesticides 
and  pestB,  Public  health.  Quarantine, 
Reporting  and  recordkeeping 
requirements. 

■  Therefore,  under  the  Public  Health 
Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  and  to  the  Director.  Centers  for 
Disease  Control  and  Prevention,  21  CFR 
parts  16  and  1240  and  42  CFR  part  71  are 
amended  as  follows: 

21  CFR  CHAPTER  I 

PART  1&— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

■  1 .  The  authority  citation  for  21  CFR 
Part  16  Qontinues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461:  21  U.S.C. 
141-149,  321-394,  467f,  679,  821,  1034;  28 
U.S.C.  2li2;  42  U.S.C.  201-262,  263b,  364. 

■  2.  Section  16.1  is  amended  in 
paragrapji  (b)(2l  by  numerically  adding 
an  entry  ior  §  1246.63(c)(3)  to  read  as 
follows:  I 

§16.1     Scope. 

***** 

(b)*  "  * 

(2)*    ■»    * 

§  1240163(c)(3),  relating  to  a  written 
order  to  cause  an  animal  to  be  placed  in 
quarantine  or  to  cause  an  animal  to  be 
destroyed. 


PART  1240— CONTROL  OF 
COMMUNICABLE  DISEASES 

■  3.  The  authority  citation  for  21  CFR 
part  1240  continues  to  read  as  follows: 

Authority:  42  U.S.C.  216,  243,  264,  271. 

■  4.  Section  1240.63  is  added  to  subpart 
D  to  read  as  follows: 

§  1 240.63     African  rodents  and  other 
animals  that  may  carry  the  monkeypox 
virus, 

(a)  What  Actions  Are  Prohibited? 
What  Animals  Are  Affected? 

(1)  ExQept  as  provided  in  paragraph 
(aK2)  of  this  section. 

(i)  You  must  not  capture,  offer  to 
capture,  transport,  offer  to  transport, 
sell,  barter,  or  exchange,  offer  to  sell, 
barter,  or  exchange,  distribute,  offer  to 
distribute,  or  release  into  the 
environment,  any  of  the  following 
animals,  whether  dead  or  alive: 

(A)  Prairie  dogs  (Cynomys  sp,), 


(B)  African  Tree  squirrels 
[Heiiofirirurus  sp.). 

(C)  Rope  squirrels  {Funisciurvs  sp.), 

(D)  .African  Dormice  {Grapluurus  sp.), 

(E)  Gambian  giant  pouched  rats 
(Cricetomvs  sp.). 

(F)  Brush-tailed  porcupines 
[Atherurus  sp.], 

(G)  Striped  mice  [Hybomys  sp.),  or 
(H)  i'Xny  other  animal  so  prohibited  by 

order  of  the  Commissioner  of  Food  and 
Drugs  because  of  that  animal's  potential 
to  transmit  the  monkeypox  virus:  and 

(ii)  You  must  not  prevent,  or  attempt 
to  prevent,  the  Food  and  Drug 
Administration  (FDA)  from  causing  an 
animal  to  be  quarantmed  or  destroved 
under  a  written  order  for  the  animal's 
quarantine  or  destruction. 

(2)  The  prohibitions  in  paragraph 
(a)(1)  of  this  section  do  not  applv  if  vou: 

(i)  Tran.sport  an  animal  listed  in 
paragraph  (aj{l)  of  this  section,  or 
covered  by  an  order  by  the 
Commissioner  of  Food  and  Drugs,  to 
veterinarians  or  animal  control  officials 
for  veterinary  care,  quarantine,  or 
destruction  purposes:  or 

(ii)  Have  written  permission  from 
FDA  to  capture,  offer  to  capture, 
transport,  offer  to  transport,  sell,  barter, 
or  exchange,  offer  to  sell,  barter,  or 
exchange,  distribute,  offer  to  distribute, 
and/or  release  into  the  en\ironment  an 
animal  listed  in  paragraph  (a)(1)  of  this 
section,  or  covered  by  an  order  by  the 
Commissioner  of  Food  ai;d  Drugs.  You 
may  not  seek  written  permission  to  sell, 
barter,  or  exchange,  or  offer  to  sell, 
barter,  or  exchange,  as  a  pet.  an  animal 
listed  in  paragraph  {a)(l)  of  this  section 
or  covered  by  an  order  bv  the 
Commissioner  of  Food  and  Drugs. 

(A)  To  obtain  such  written  permission 
from  FDA.  you  must  send  a  written 
request  to  the  Division  of  Compliance 
(HFV-230).  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  .^ttn:  Listed 
Animal  Permit  Official.  You  may  also 
fax  your  request  to  the  Division  of 
Compliance  (using  the  same  address  in 
the  previous  sentence)  at  301-827-1498, 

(B)  Your  request  must  state  the 
reasons  why  you  need  an  exemption, 
describe  the  animals  involved,  describe 
the  number  of  animals  involved, 
describe  how  the  animals  will  be 
transported  (including  carrving 
containers  or  cages,  precautions  for 
handlers,  types  of  vehicles  used,  and 
other  procedures  to  minimize  exposure 
of  animals  and  precautions  to  prevent 
animals  from  escaping  into  the 
environment),  describe  any  holding 
facilities,  quarantine  procedures,  and/or 
veterinarian  evaluation  involved  in  the 
animals'  movement,  and  explain  why  an 
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exemption  will  not  result  in  the  spread 
of  monkeypox  within  the  United  States. 
(C)  We  (FDA)  will  respond,  in  writing, 
to  all  requests,  and  we  also  may  impose 
conditions  in  granting  an  exemption. 

(b)  What  Actions  Can  FDA  Take? 

(1)  To  prevent  the  monkeypox  virus 
from  spreading  and  becoming 
established  in  the  United  States,  we 
may.  in  addition  to  any  other  authorities 
under  this  part: 

(i)  Issue  an  order  causing  an  animal  to 
be  placed  in  quarantine, 

(ii)  Issue  an  order  causing  an  animal 
to  be  destroved.  or 

(iii)  Take  any  other  action  necessary 
to  prevent  the  spread  of  the  monkeypox 
virus. 

(2)  Any  order  to  cause  an  animal  to 
be  placed  in  quarantine  or  to  cause  an 
animal  to  be  destroyed  will  be  in 
writing. 

(c)  How  Do  I  Appeal  an  Order? 

(1)  If  you  receive  a  written  order  to 
cause  an  animal  to  be  placed  in 
quarantine  or  to  cause  an  animal  to  be 
destroyed,  you  may  appeal  that  order. 
Your  appeal  must  be  in  writing  and  be 
submitted  to  the  Food  and  Drug 
Administration  District  Director  whose 
office  issued  the  order,  and  vou  must 
submit  the  appeal  within  two  business 
days  after  vou  receive  the  order. 

(2)  As  part  of  your  appeal,  you  mav 
request  an  informal  hearing.  Your 
appeal  must  include  specific  facts 
showing  there  is  a  genuine  and 
substantial  issue  of  fact  that  requires  a 
hearing. 

(3)  If  we  grant  your  request  for  an 
informal  hearing,  we  will  follow  the 
regulatory  hearmg  requirements  at  in 
part  16.  except  that: 

(i)  The  written  order  will  ser\-e  as 
notice  of  opportunity  for  that  hearing, 
for  purposes  of  §  16.22(a)  of  this 
chapter: 

(ii)  The  presiding  officer  will  issue  a 
decision  rather  than  a  report  and  a 
recommended  decision.  The  presiding 
officer's  decision  constitutes  final 
agency  action. 

42  CFR  CHAPTER  I 

PART  71-FOREIGN  QUARANTINE 

■  5.  The  authority  citation  for  42  CFR 
part  71  continues  to  read  as  follows: 

Authority:  Sees.  215  and  311  of  the  Public 
Health  Service  (PHS)  Act,  as  amended  (42 
U.S.C.  216,  243),  sees.  361-369,  PHS  Act.  as 
amended  (42  U.S.C.  264-272). 

■  6.  Section  71.56  is  added  to  subpart  F 
read  as  follows: 

§  71 .56    African  rodents  and  other  animals 
that  may  carry  the  monkeypox  virus. 

(a)  What  Actions  Are  Prohibited? 
What  Animals  Are  Affected? 


(1)  Except  as  provided  in  paragraphs 
(a)(2)  and  {a)(3)  of  this  section. 

(i)  You  must  not  import  or  attempt  to 
import  any  rodents,  whether  dead  or 
alive,  that  were  obtained,  directly  or 
indirectly,  from  Africa,  or  whose  native 
habitat  is  Africa,  any  products  derived 
from  such  rodents,  any  other  animal, 
whether  dead  or  alive,  whose 
importation  the  Director  has  prohibited 
by  order,  or  any  products  derived  from 
such  animals;  and 

(ii)  You  must  not  prevent  or  attempt 
to  prevent  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  from 
causing  an  animal  to  be  quarantined,  re- 
exported, or  destroyed  under  a  wTitten 
order. 

(2)  The  prohibitions  in  paragraph 
(a)(1)  of  this  section  do  not  applv  if  you 
have  written  permission  from  CDC  to 
import  a  rodent  that  was  obtained, 
directly  or  indirectly,  from  Africa,  or 
whose  native  habitat  is  Africa,  or  an 
animal  whose  importation  the  Director 
has  prohibited  by  order. 

(i)  To  obtain  such  wTitten  permission 
from  CDC,  you  must  send  a  written 
request  to  Division  of  Global  Migration 
and  Quarantine,  National  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control  and  Prevention,  1600  Clifton 
Rd.,  Atlanta,  GA  30333.  You  may  also 
fax  your  request  to  the  Division  of 
Global  Migration  and  Quarantine  (using 
the  same  address  in  the  previous 
sentence)  at  404-498-1633. 

(ii)  Your  request  must  state  the 
reasons  why  you  need  an  exemption, 
describe  the  animals  involved,  describe 
the  number  of  animals  involved, 
describe  how  the  animals  will  be 
transported  (including  carrying 
containers  or  cages,  precautions  for 
handlers,  types  of  vehicles  used,  and 
other  procedures  to  minimize  exposure 
of  animals  and  precautions  to  prevent 
animals  from  escaping  into  the 
environment),  describe  any  holding 
facilities,  quarantine  procedures,  and/or 
veterinarian  evaluation  involved  in  the 
animals'  movement,  and  explain  why  an 
exemption  will  not  result  in  the  spread 
of  monkeypox  within  the  United  States. 
Your  request  must  be  limited  to 
scientific,  exhibition,  or  educational 
purposes. 

(iii)  We  will  respond  in  wrriting  to  all 
requests,  and  we  also  may  impose 
conditions  in  granting  an  exemption.  If 
we  deny  your  request,  you  may  appeal 
that  denial   "^our  appeal  must  be  in 
writing  and  be  submitted  to  the  CDC 
official  whose  office  denied  your 
request,  and  you  must  submit  the  appeal 
within  two  business  days  after  you 
receive  the  denial.  Your  appeal  must 
state  the  reasons  for  the  appeal  and 
show  that  there  is  a  genuine  and 


substantial  issue  oi  tact  in  dispute.  We 
will  issue  a  written  response  to  the 
appeal,  which  shall  constitute  final 
agency  action. 

(3)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  applv  to  products 
derived  from  rodents  that  were 
obtained,  directly  or  indirectly,  from 
Africa,  or  whose  native  habitat  is  Africa, 
or  products  derived  from  any  other 
animal  whose  importation  the  Director 
has  prohibited  by  order  if  such  products 
have  been  properly  processed  to  render 
them  noninfectious  so  that  they  pose  no 
risk  of  transmitting  or  carrying  the 
monkeypox  virus.  Such  products 
include,  but  are  not  limited  to,  fully 
taxidermied  animals  and  completely 
finished  trophies;  and  they  may  be 
imported  without  written  permission 
from  CDC. 

(b)  What  Actions  Can  CDC  Take? 

(1 )  To  prevent  the  monkeypox  virus 
from  spreading  and  becoming 
established  in  the  United  States,  we 
may,  in  addition  to  any  other  authorities 
under  this  part: 

(i)  Issue  an  order  causing  an  animal  to 
be  placed  in  quarantine, 

(ii)  Issue  an  order  causing  an  animal 
to  be  re-exported. 

(iii)  Issue  an  order  causing  an  animal 
to  be  destroyed,  or 

(iv)  Take  any  other  action  necessary  to 
prevent  the  spread  of  the  monkeypox 
virus. 

(2)  Any  order  causing  an  animal  to  be 
quarantined,  re-exported,  or  destroyed 
will  be  in  writing. 

(c)  How  Do  I  Appeal  an  Order?  If  you 
received  a  wTitten  order  to  quarantine  or 
re-export  an  animal  or  to  cause  an 
animal  to  be  destroyed,  you  may  appeal 
that  order.  Your  appeal  must  be  in 
writing  and  be  submitted  to  the  CDC 
official  whose  office  issued  the  order, 
and  you  must  submit  the  appeal  within 
2  business  days  after  you  receive  the 
order.  Your  appeal  must  state  the 
reasons  for  the  appeal  and  show  that 
there  is  a  genuine  and  substantial  issue 
of  fact  in  dispute.  We  will  issue  a 
written  response  to  the  appeal,  which 
shall  constitute  final  agency  action. 

Dated:  October  6,  2003, 
Tommy  G.  Thompson. 
Secretary-  of  Health  an  a  Human  Services. 
(FR  Doc  03-27557  Filed  11-3-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  81 

[Docket  No.  CRM  1001:  AG  Order  No.  2692- 
2003] 

RIN1105-AA65 

Designation  of  Agencies  To  Receive 
and  Investigate  Reports  Required 
Under  the  Protection  of  Children  From 
Sexual  Predators  Act,  as  Amended 

agency:  Department  of  Justice. 
ACTION:  Interim  final  rule. 

summary:  This  Interim  final  rule 
tindli/e>  d  portion  of  a  proposed  rule 
published  on  Mav  26,  1999.  64  FR 
28422.  and  fulfills  the  Attornoy 
General's  responsibilities  under  the 
child  pornography  reporting  provisions 
of  the  Protection  of  Children  from 
Sexual  Predators  Act  of  1998.  as 
amended.  This  Interim  final  rule 
requires  the  National  Center  for  Missing 
and  E.xploited  Children  to  forward  the 
report  of  apparent  child  pornography  to 
the  law  enforcement  agencies 
designated  in  the  1999  proposed  rule 
(the  Federal  Bureau  of  Investigation  and 
the  Bureau  of  Immigration  and  Customs 
Enforc:ement.'  and  also  designates  the 
United  States  Postal  Inspection  Service 
and  the  United  States  Secret  ,Ser\'ice  as 
recipients  of  the  report. 

Other  matters  discussed  in  the  1999 
proposed  nde.  such  as  the  contents  of 
the  report,  the  means  for  making  the 
report  to  Federal  agencies,  monitoring. 
and  definitions,  will  be  addressed  at  a 
later  time  through  a  subsequent  final 
rule. 

DATES:  Effective  date:  This  Interim  final 
rule  IS  effective  December  4.  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  Januarv 
5.  2004. 

ADDRESSES:  Please  submit  written 
comments  to  .Andrew  G.  Oosterbaan, 
Chief.  Child  Exploitation  and  Obscenitv 
Section,  Criminal  Division.  Department 
of  justice,  1400  New  York  Ave..  N\V., 
Suite  600.  Washington.  DC.  20530. 
telephone  (202)  514-.5780.  To  ensure 
proper  handling,  please  reference  CRM 
100  on  your  correspondence.  Comments 
may  alsn  be  submitted  electronically  to 
the  Criminal  Division  at 
Admin. Ceosuusdoj. gov.  When 
submitting  comments  electronically, 
please  include  c;RM  100  in  the  subject 
heading.  (Comments  are  available  for 
public  inspection  at  this  location  by 


The  Bureau  of  Immigration  and  Customs 
Knforcement  was  formerly  known  as  the  United 
Statt^s  Customs  Service  and  was  referred  to  in  the 
199q  proposed  rule  as  such. 


calling  (202)  514-5780  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  G.  Oosterbaan.  Chief,  Child 
Exploitation  and  Obscenity  Section, 
Criminal  Division,  Department  of 
Justice.  1400  New  York  Ave.,  NW.,  Suite 
600.  Washington,  DC.  20530,  telephone 
(202) 514-5780. 
SUPPLEMENTARY  INFORMATION: 

Entities  Affected  by  This  Regulation 

The  child  pornography  reporting 
provisioas  of  the  Protection  of  Children 
from  Sexual  Predators  Act  (PCSPA) 
were  enacted  as  section  604  of  the  Act, 
Pub.  L.  1D5-314,  112  Stat.  2974, 
codified  at  42  U.S.C.  13032  (1999  Supp.) 
and  18  U.S.C.  2702(b)(6).  As  set  forth  at 
42  U.S.G  13032,  the  PCSPA  originally 
required  providers  of  electronic 
communication  services  or  remote 
computing  services  to  the  public 
through  i  facility  or  means  of  interstate 
or  foreign  commerce  ("providers")  who 
obtain  knowledge  of  the  apparent 
production,  distribution,  or  possession 
of  child  pornography-  to  make  a  report 
of  such  facts  or  circumstances  to  a  law 
enforcement  agency  or  agencies 
designated  by  the  Attorney  General.  As 
set  forth  infra,  the  statute  was 
subsequently  amended  to  require 
providers  to  report  directly  to  the 
National  Center  for  Missing  and 
Exploited  Children  (NCMEC),  which 
then  forwards  reports  to  designated  law 
enforcement  agencies.  Thus,  in  view  of 
the  previously-existing  statutory 
reporting  requirements  imposed  on 
providers,  this  regulation  affects  only 
the  law  Enforcement  agencies 
designated  herein  and  NCMEC  (to  the 
extent  thiat  it  is  directed  to  share  reports 
with  designated  law  enforcement 
agencies). 

Rulemaking  History 

The  Department  of  Justice  published 
a  proposed  rule  on  Mav  26,  1999,  64  FR 
28422  (the  "1999  proposed  rule"), 
proposing  tn  carry  out  the  Attorney 
General's  responsibilities  under  the 
child  pornography  reporting  provisions 
of  the  PCSPA. 

Under  the  1999  proposed  rule,  reports 
of  child  pornographv  made  pursuant  to 
42  U.S.C.  13032  were  to  be  submitted  by 
providers  directly  to  the  Federal  Bureau 
of  Investigation  (FBI)  and  the  United 
States  Customs  Service  (USCS)  (the 
investigative  arm  of  the  Customs  Service 
is  now  in  the  Bureau  of  Immigration  and 
Customs  Enforcement  (BICE)  at  the 
Department  of  Homeland  Security)", 
which  then  had  jurisdiction  to 


investigate  reports  of  child  pornography 
on  electronic  commimication  services  or 
remote  computing  services.  The  1999 
proposed  rule  also  outlined  the  contents 
of  the  report  and  the  means  for  making 
the  report,  indicated  that  providers  had 
no  dutv  to  monitor  customers  or 
content, '  referred  pro\iders  to  the 
Electronic  Communications  Privacy  Act, 
and  included  definitions. 

The  1999  proposed  rule  included  a 
request  for  comments  by  Julv  26,  1999. 
The  Department  received  three 
comments  concerning  two  aspects  of  the 
proposed  rule. 

On  November  29.  1999.  as  part  of  the 
Consolidated  Appropriations  Act,  2000. 
Pub.  L.  106-113,  113  Stat.  1501, 
Congress  amended  42  U.S.C.  13032  to 
require  providers  to  report  incidents  of 
suspected  child  pornographv  to  the 
"Cyber  Tiplnie"  at  NCMEC.  which  is 
required  to  forward  that  report  to  a  law 
enforcement  agency  or  agencies 
designated  bv  the  Attornev  General. 

On  April  30.  200,3,  as  part  of  the 
Prosecutorial  Remedies  and  Other  Tools 
to  End  the  Exploitation  of  Children 
Todav  Act  of  2003.  Pub.  L.  108-21,  117 
Stat.  650  (the  ■PRCJTECT  Act"), 
Congress  amended  42  U.S.C.  13032  to 
allow  NCMEC  to  forward  provider 
reports  to  State  and  local  law 
enforcement  agencies  where  State  law 
has  been  violated  and,to  expand  the 
duties  of  the  United  States  Secret 
Service  ("Secret  Service")  to  include 
providing  forensic  and  investigative 
assistance  to  NCMEC  in  support  of  any 
investigation  involving  missing  or 
exploited  children. 

Comparison  of  This  Interim  Final  Rule 
With  the  1999  Proposed  Rule 

Because  the  1999  amendment  to  42 
U.S.C.  13032  changed  the  recipient  of 
the  reports,  this  Interim  final  rule 
("Interim  final  rule")  reflects  that 
amendment. 

This  Interim  final  rule  requires  the 
providers  to  report  instances  of  apparent 
child  pornographv  to  the  "Cyber 
Tipline"  at  NCMEC  (http:// 
wvx'vx-.CyberTipline.com).  The  Interim 
final  rule  requires  NCMEC  to  forward 
the  report  of  apparent  child 
pornography  to  the  law  enforcement 
agencies  designated  in  the  1999 
proposed  rule  (the  FBI  and  the  USCS 
(now  BICE)),  and  also  designates  the 
United  States  Postal  Inspection  Ser\'ice 
(Postal  Inspection  Service)  and  the 


-  See  sectons  2251.  2251A,  2252.  2252A.  and 
2260  of  title  18.  United  Sutes  Code, 


'The  statute  already  notes  this  fact.  See  42  U.S.C. 
13032(e)  ("Nothmg  in  this  section  may  be  construed 
to  require  a  provider  of  electronic  communication 
services  or  remote  computing  services  to  engage  in 
the  monitoring  of  any  user,  subscriber,  or  customer 
of  that  provider,  or  the  content  of  any 
communication  of  any  such  person."). 
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Secret  Service  as  recipients  of  the  , 
report. 

The  Interim  final  rule  reflects  onlv  a 
portion  of  the  1999  proposed  rule.  For 
example,  the  Interim  final  rule  does  not 
elaborate  on  the  contents  of  the  report, 
the  means  for  making  the  report  to 
Federal  agencies  (now  moot  due  to  the 
1999  amendment  to  the  statute),  a 
discussion  of  monitoring  (already 
explicitly  covered  by  42U.S.C.  13032). 
Nor  does  the  Interim  final  rule  contain 
any  reference  to  the  Electronic 
Communications  Privacy  Act,  or 
definitions.  These  issues  will  be 
addressed  at  a  later  time  through  a 
subsequent  final  rule. 

Discussion  of  Comments  on  the  1999 
Proposed  Rule 

\ational  Center  for  Missing  and 
Exploited  Children  as  Designated 
Agency 

NCMEC  and  the  Internet  Alliance 
commented  that  the  Department  should 
-designate  NCMEC  as  the  conduit  agency 
through  which  Federal  law  enforcement 
would  recei\e  reports  under  the  PCSPA. 
NCMEC  stated  that  its  -Cyber  Tipline," 
which  already  receives  reports  of  illegal 
Internet  activity  from  citizens  and  the 
online  industry,  would  be  the 
appropriate  repository  of  PCSPA 
reports.  According  toNCMEC,  Federal 
law  enforcement  agencies  have 
concurrent  access  to  the  "Cyber 
Tipline"  and  would  be  able  to  review 
PCSPA  reports  immediately. 

The  1999  amendment  to  42  U.S.C. 
13032  requires  that  all  reports  be  sent  to 
NCMEC.  and  the  Interim  final  rule  is 
consistent  with  that  amendment. 
Providers  will  first  telephone  NCMEC 
(800-THE-LOST)  to  obtain  an 
identification  number  and  a  password  to 
be  used  for  all  future  reports.  The 
provider  will  then  be  able  to  log  on  to 
a  section  of  the  "Cyber  Tipline"  that  is 
designed  for  reporting  by  providers 
[http://\n\^v. CyberTipIine.com).  When 
the  provider  logs  on  to  the  "Cyber 
Tipline."  it  will  be  required  to  complete 
a  reporting  form  requesting  information 
about  the  apparent  child  pornography. 

The  Interim  final  rule  directs^NCMEC 
to  fulfill  its  obligation  to  forward  the 
reports  received  through  its  "Cvber 
Tipline"  by  providing  them  to 
designated  law  enforcement  agencies. 
The  1999  proposed  rule  designated  the 
FBI  and  BICE  (then  the  U.S.  Customs 
Service)  as  recipients  of  the  reports.  In 
addition,  this  Interim  final  rule 
designates  the  Postal  Inspection  Service 
and  the  Secret  Service  as  recipients  of 
reports.  The  purpose  for  expanding  the 
number  of  law  enforcement  agencies 
designated  to  receive  the  reports  from 


NCMEC  is  to  increase  the  amount  of  law 
enforcement  resources  available  to 
combat  child  pornography  on  the 
Internet.  Both  the  Postal  Inspection 
Service  and  the  Secret  Ser\'ice  have 
substantial  experience  investigating 
child  pornography  cases.  The  need  for 
greater  resources  is  evidenced  by  two 
recent  changes  made  by  the  PROTECT 
Act.  One  change  authorizes  the  Secret 
Service  to  provide  forensic  and 
investigative  assistance  to  NCMEC.  See 
PROTECT  Act  §  322.  codified  at  18 
U.S.C.  3056.  The  other  allows  NCMEC 
to  forward  reports  to  state  and  local  law- 
enforcement  agencies  where  state  law  is 
violated.  See  PROTECT  Act  §  508. 
codified  at  42  U.S.C.  13032. 

Clarification  on  Reference  to  the 
Electronic  Communications  Privacy  Act 
of  1986 

The  Commercial  Internet  eXchange 
(CIX)  commented  that  §  84.14. 
"Contents  of  the  Report.  '  suggested  by 
implication  that  the  provider  was 
required  to  search  its  records  for  the 
identity  of  subscribers  who  are 
suspected  of  violating  the  child 
pornography  laws.  CIX  argued  that  such 
an  independent  disclosure  would  be  in 
violation  of  the  Electronic 
Communications  Privacy  Act  of  1986.  It 
further  argued  that  such  disclosure 
would  contravene  Congressional 
statements  during  consideration  of  the 
bill  that  the  statute  does  not  require 
disclosure  of  the  name  of  the  subscriber 
that  was  retrieved  from  the  provider's 
files.  CIX  suggested  that  §  84.14(a)  be 
amended  to  include  the  phrase  "if  they 
are  not  obtained  from  the  provider's 
files"  after  the  section's  suggestion  that 
the  report  could  include  "the  identity  of 
persons  or  screen  names  of  persons 
transmitting  or  receiving  child 
pornography." 

The  Interim  final  rule  does  not 
contain  §84.14  of  the  1999  proposed 
rule,  the  substance  of  which  will  be 
promulgated  separately  at  a  later  date. 
At  that  time,  the  CIX  comment  will  be 
addressed. 

Administrative  Procedure  Act 

This  Interim  final  rule  adopts,  in  part, 
the  provisions  of  the  1999  proposed 
rule,  and  also  makes  several  changes  in 
response  to  inter\'ening  legislation. 
Because  the  changes  made  in  the 
Interim  final  rule  are  a  logical  outgrowth 
of  the  1999  proposed  rule,  it  is  not 
necessary  to  provide  an  additional 
period  of  notice  and  comment.  See,  e.g.. 
Association  of  Batten,'  Recvclers.  Inc.  v. 
EPA.  208  F.3d  1047.  1958-59  (D.C.  Cir. 
2000)  (stipulating  that  a  final  rule  need 
not  be  exactly  the  Scune  as  the  proposed 
rule  as  long  as  it  is  a  logical  outgrowth 


of  the  proposed  rule).  This  Interim  final 
rule  is  a  logical  outgrowth  of  the 
proposed  rule  because  "reports  of  child 
pornography  made  pursuant  to  42 
U.S.C.  13032  are  to  be  submitted  to  the 
Federal  agencies  that  currently  have 
jurisdiction  to  investigate  reports  of 
child  pornography  on  electronic 
communication  ser\'ices  or  remote 
computing  services."  See  64  FR  28422, 
28423  (1999  proposed  rule).  This 
Interim  final  rule  does  preciselv  that — 
it  designates  those  Federal  law 
enforcement  agencies,  expanded  from 
two  to  four,  that  have  jurisdiction  to 
investigate  child  pornography  that 
should  now  receive  such  reports.  In 
addition,  this  Interim  final  rule 
responds  to  a  specific  comment  to  the 
1999  proposed  rule  that  NCMEC  ought 
to  be  the  conduit  for  such  reports 
between  the  providers  and  designated 
Federal  law  enforcement  agencies.  In 
the  Interim  final  rule.  NCMEC  is  now 
the  conduit.  The  scope  and  purpose  of 
the  two  rules  are  similar:  The  providers 
were  required  under  the  1999  proposed 
rule  to  report  suspected  child 
pornography,  and  that  reporting 
requirement  remains  unchanged:  merely 
the  recipients  of  the  report  are  different' 
The  recipients  of  the  providers'  reports 
have  been  reduced  from  two  possible 
agencies  (the  FBI  or  then-USCS)  to  one 
organization,  NCMEC.  Additional  notice 
and  public  comment  would  not  elicit 
criticisms  that  are  relevant  to  the 
designation  of  two  additional  Federal 
agencies  to  receive  reports  through 
NCMEC,  as  those  designations  are 
within  the  Attorney  Generals  discretion 
and,  in  the  case  of  the  Secret  Ser\'ice, 
reflect  a  statutory  change  to  the  mission 
of  that  agency. 

Moreover,  additional  notice  and 
public  commentary  are  unnecessary. 
Since  1999,  the  providers  have  been 
required  by  42  U.S.C.  13032  to  make 
reports  to  NCMEC.  and  the  Interim  final 
rule  will  have  no  effect  on  their  ongoing 
reporting  obligations.  Adding  the  Postal 
Inspection  Sen'ice  and  the  Secret 
Service  as  agencies  to  which  NCMEC 
must  forward  reports  will  not  impose 
any  additional  burden  on  the  providers. 
Therefore,  notice  and  public 
commentary  are  unnecessary,  and  the 
Department  of  Justice  has  good  cause  to 
promulgate  this  regulation  as  an  Interim 
final  rule  without  additional  notice  and 
comment,  see  5  U.S.C.  553(b)(3)(B), 
although  the  Department  is  soliciting 
post-promulgation  public  comment  on 
this  Interim  final  rule. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulator\-  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
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regulation  and  by  approving  it  certifies 
that  thi?  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  statute  already  requires  providers  of 
el(;ctronic  communication  ser\'ices  or 
remote  computing  services  to  the  public 
to  report  incidents  of  child  pornography 
to  NCMEC.  See  42  U.S.C.  13032  (2002).' 
The  Interim  final  rule  sets  forth  the 
mechanism  put  in  place  by  NCMEC  to 
receive  such  reports.  Specificallv.  the 
Interim  final  rule  directs  providers  to 
notify  NCMEC;  through  the  "Cvber 
Tipline."  The  provider  will  initiallv  call 
NCMEC  (80()-THE-LOST)  to  receive  an 
identification  number  and  password 
that  will  enable  it  to  log  on  to  the 
"Cyber  Tipline"  to  report  all  instances 
of  apparent  child  pornography.  The 
"Cyber  Tipline  "  will  haye  a  specialized 
electronic  reporting  form  requesting 
information  from  the  provider  about  the 
suspected  yiolation  of  child 
pornography  laws.  In  this  manner,  the 
Interim  final  rule  complies  with  tlie 
reporting  statute,  while  limiting  the 
service  proyider's  costs  as  much  as 
possible.  The  addition  of  the  Postal 
Inspection  Service  and  Secret  Service  as 
agencies  to  which  NCMEC  must  forward 
reports  will  have  no  impact  on 
providers. 

Unfunded  Mandates  Reform  .Act  of 
1993 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  SlOO.000.000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
in  the  economy  of  SIOO.OOO.OOO  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adyerse  effects  on 
competition,  employment,  investment. 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  All  providers,  whether 
large  or  small,  are  already  required  by 
law  to  submit  reports  related  to  child" 
pornography  to  NCMEC.  This  rule 
designates  the  Federal  agencies  to 
which  NCMEC.  in  turn,  will  forward 
such  reports.  The  additional  designation 


of  the  Postal  Inspection  Service  and  the 
Secret  Service  as  agencies  to  which 
NCMEC  must  forward  reports  will  have 
no  impact  on  the  providers,  whether 
they  are  small  or  large. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  §  1(b).  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
§  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
accordingly,  this  rule  has  been  reviewed 
bv  the  Office  of  Management  and 
Budget  (0MB). 

The  Department  of  Justice  has 
assessed  the  costs  and  benefits  of  this 
rule  and  has  determined  that  the 
benefits  of  this  rule  justify  its  costs.  As 
noted,  the  costs  of  compliance  for  a 
provider  of  electronic  communications 
services  Or  remote  computing  services  to 
the  public  will  continue  to  be  limited  to 
the  cost  of  one  telephone  call  to  obtain 
a  password  for  the  "Cyber  Tipline"  and 
the  cost  of  completing  online  reports  of 
child  pornography,  which  is  already 
required  bv  statute.  See  42  U.S.C.  13032 
(2002).  Permitting  NCMEC  to  forward 
reports  to  two  additional  law 
enforcenient  agencies  will  not  impose 
any  additional  costs  on  providers.  The 
costs  to  NCMEC  of  making  reports 
available  to  two  additional  agencies  is 
negligible,  as  representatives  of  those 
agencies  Will  be  housed  in  NCMEC's 
offices  and  the  reports  will  be  available 
on-line. 

By  contrast,  the  benefits  of  this  new 
Interim  final  rule  will  be  appreciable. 
The  avaitebility  of  child  pornography  on 
the  Internet  is  a  growing  problem  in  our 
Nation  that  perpetuates  the  molestation 
and  exploitation  of  children.  The 
addition  of  the  Postal  Inspection  Service 
and  Secret  Service  as  recipients  of 
reports  will  substantially  enhance  the 
scope  of  law  enforcement  investigative 
abilities  with  respect  to  reports  of  child 
pornography  on  the  Internet, 
particularly  where  use  of  the  United 
States  mail  is  implicated  in  the 
distribution  of  child  pornography. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distributibn  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 — Civil  Justice 
Reform 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  28  CFR  Part  81 

Child  abuse.  Child  pornography. 
Electronic  communication  services, 
Federal  buildings  and  facilities.  Remote 
computing  services. 

■  By  virtue  of  the  authority  vested  in  me 
as  Attorney  General,  including  28  U.S.C. 
509  and  510.  5  U.S.C.  301,  42  U.S.C. 
13032.  PL  105-314.  US  Stat.  2974,  and 
PL  106-113.  113  Stat.  1501.  part  81  of 
title  28.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  81— CHILD  ABUSE  AND  CHILD 
PORNOGRAPHY  REPORTING 
DESIGNATIONS  AND  PROCEDURES 

■  1.  The  heading  for  pari  81  is  revised  as 
set  forth  .'bove. 

■  2.  The  authority  citation  for  part  81  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509.  510;  42  U.S.C. 
13031.  13032. 

■  3.  Sections  81.1  through  81.5  are 
designated  as  subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A — Child  Abuse  Reporting 
Designations  and  Procedures 

§81.1     [Amended] 

■  4.  Section  81.1  is  amended  by 
removing  the  words  ''^his  part"  and 
inserting  in  their  place  "this  subpart  A". 

PART  81— [AMENDED] 

■  5.  Part  81  is  amended  by  adding  at  the 
end  thereof  the  following  new  subpart  B 

to  read  as  follows: 

Subpart  B — Child  Pornography  Reporting 
Designations  and  Procedures 

81.11     Purpose. 

81  12     Submission  of  reports  to  the  "Cvber 
Tipline"  at  the  National  Center  for 
Missing  and  Exploited  Children. 

81.13     Submission  of  reports  by  the  National 
Center  for  Missing  and  Exploited 
Children  to  designated  agencies: 
-  designation  of  agencies. 

Subpart  B — Child  Pornography 
Reporting  Designations  and 
Procedures 

§81.11     Purpose. 

The  regulations  in  this  subpart  B 
designate  the  agencies  that  are 
authorized  to  receive  and  investigate 
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reports  of  child  pornography  that  are 
forwarded  from  the  National  Center  for 
Missing  and  Exploited  Children  undpr 
the  provisions  of  42  U.S.C.  13032 

f81.12     SubiTMSsion  o(  reports  to  the 
Cyteer  T»p«n«    at  the  Nettonal  Center  tor 
Mi«sin«  and  ExptoMod  CMMren. 

(a)  When  a  provider  of  electronic 
communications  services  or  remote 

computing  services  to  the  publit. 
("provider")  obtains  knowledge  of  facts 
or  circumstances  concerning  an 
apparent  violation  of  Federal  child 
pornography  statutes  designated  bv  42 
U.S.C.  13032(b)(1).  it  shall,  as  soon  as 
reasonably  possible,  report  all  such  facts 
or  circumstances  to  the  "Cvber  Tipline" 
at  the  National  Center  for  Missing  and 
Exploited  Children  Web  site  [httpj/ 
H'ww.CyberTipline.com).  which 
contains  a  reporting  form  for  use  by 
providers. 

(b)  A  provider  should  initially  call  the 
National  Center  for  Missing  and 
Exploited  Children  to  receive  an 
identification  number  and  a  password 
that  will  enable  it  to  log  on  to  the 
section  of  the  "Cyber  Tipline"  that  is 
designed  for  provider  reporting. 

§  81 .1 3     Submission  of  reports  by  the 
National  Center  for  Missing  ?nd  Exploited 
Cbiidren  to  designated  agencies; 
designation  of  agencies. 

When  the  National  Center  for  Missing 
and  Exploited  Children  receives  a  report 
from  a  provider  concerning  an  apparent 
violation  of  Federal  child  pornography 
statutes  specified  in  42  U.S.C. 
13032(b)(1).  it  shall  immediately 
forward  that  report,  to  the  Federal 
Bureau  of  Investigation,  the  Bureau  of 
Immigration  and  Customs  Enforcement, 
the  United  States  Postal  Inspection 
Service,  and  the  United  States  Secret 
Service,  designated  pursuant  to  42 
U.S,C,  13032(b)(2), 

Dated:  October  27.  200.3. 
John  Ashcroft. 
Attorney  General. 
(PR  Doc,  0,3-27467  Filed  11-3-03;  8:45  am) 

BILLING  CODE  4410-14-P 


DEPARTiyreNT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docl«^  No,  •01005281-0369-02:  I.D. 
102M38] 

Fisheries  of  the  Caritjbean,  GuM  of 
Mexico,  and  South  Atlantic ;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  R«c»uction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce, 

ACUON:  Trip  limit  reduction. 


summary:  NMFS  reduces  the  trip  limit 
m  the  commercial  hook-and-line  fisher\- 
for  king  mackerel  in  the  northern 
Florida  west  coast  subzone  to  500  lb 
(227  kg)  of  king  mackerel  per  day  in  or 
from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  Gulf  king 
mackerel  resource, 

DATES:  This  rule  is  effective  12:01  a,m.. 
local  time,  October  30,  2003.  through 
June  30,  2004,  unless  changed  by  further 
nolifitatinn  in  'h"  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone  727-570- 
5727,  fax  727-570-5583.  e-mail 
Mark, Godcharles@noaa.gov, 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero. 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migraton,-  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP), 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fisher\' 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30.  2001  (66 
FR  17368.  March  30,  2001),  NMFS 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida)  of  the  Gulf 
migratory  group  of  king  mackerel.  That 
quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  On  April  27.  2000. 
NMFS  implemented  the  final  rule  (65 


FR  16336,  March  28,  2000)  that  divided 
the  Florida  west  coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones.  and  established  their  separate 
quotas.  The  quota  for  the  northern 
Florida  west  coast  subzone  is  168.750  lb 
(76.544  kg)(50  CFR 
622.42(c)(l)(i)(A)(2)(ii)), 

In  accordance  with  50  CFR 
622.44(a)(2)(ii);B),  from  the  date  that  75 
percent  of  the  northern  Florida  west 
coast  subzones  quota  has  been 
h£u-\'ested  until  a  closure  of  the 
subzones  fishery  has  been  effected  or 
the  fishing  year  ends,  king  mackerel  in 
or  from  the  EEZ  may  be  possessed  on 
board  or  landed  from  a  permitted  vessel 
in  amounts  not  exceeding  500  lb  (227 
kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  quota  for  Gulf  group  king 
mackerel  from  the  northern  Florida  west 
coast  subzone  has  been  reached. 
Accordingly,  a  500-lb  (227-kg)  trip 
limit  applies  to  vessels  in  the 
commercial  fishery-  for  king  mackerel  in 
or  from  the  EEZ  in  the  northern  Florida 
west  coast  subzone  effective  12:01  a.m.. 
local  time.  October  30.  2003.  The  500- 
lb  (227-kg)  trip  limit  will  remain  in 
effect  until  the  fishen,-  closes  or  until  the 
end  of  the  current  fishing  yenr  (June  30. 
2004).  whichever  occurs  first. 

The  Florida  west  coast  subzone  is  that 
part  of  the  eastern  zone  south  and  west 
of  25-20.4'  N.  lat.  (a  line  directly  east 
from  the  Miami-Dade  County,  FL. 
boundar\).  The  Florida  west  coast 
subzone  is  further  divided  into  northern 
and  southern  subzones.  The  northern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  that  is  between  26' 19.8' 
N.  lat.  (a  line  directly  west  from  the  Lee/ 
Collier  County.  FL  boundar\)  and 
87^31'06'  W.  long. (a  line  directly  south 
from  the  Alabama/Florida  boundar\-). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fjsher\-.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
(AA).  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  prior  notice 
and  opportunity  for  public  comment  is 
contran,'  to  the  public  interest.  Allowing 
prior  notice  and  opportunity  for  pubhc 
comment  is  contrar\-  to  the  public 
interest  because  of  the  need  to 
immediately  implement  this  action  in 
order  to  protect  the  fisher\-  since  the 
capacity  of  the  fishing  fleet  allows  for 
rapid  harvest  of  the  quota.  Prior  notice 
and  opportunity  for  public  comment 
will  require  time  and  would  potentially 
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result  in  a  harvest  well  in  excess  of  the 
established  quota. 

For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30  dav  delav  in  the  effectiveness  of  this 
action  under  5  L'.S.C  ,553(d)(3). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated   0(  !i)ber  29.  2003. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
IFR  Doc.  03-27610  Filed  10-29-03;  4:43  pmi 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  0304301 6-325S-02;  I.D. 
0401 03C] 

RtN  0648-AQ58 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Vessel  Monitoring 
Systems  and  Incidental  Catch 
Measures 

AGENCY:  .National  Marine  Fisheries 
S^'T\■\c^'  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Clommerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
require  vessels  registered  to  Pacific 
Coast  groundfish  fishery  limited  entry- 
permits  to  carry  and  use  mobile  vessel 
monitoring  system  (VMS)  transceiver 
unit.s  while  fishing  in  state  or  Federal 
waters  off  the  coasts  of  Washington, 
Oregon  and  California.  This  action  is 
necessary  to  monitor  compliance  with 
large-scale  depth-based  conservation 
areas  that  restrict  fishing  across  much  of 
the  continental  shelf. 

This  final  rule  also  requires  the 
operators  of  any  vessel  registered  to  a 
limited  entry  permit  and  any  open 
access  or  tribal  vessel  using  trawl  gear, 
including  exempted  gear  used  to  take 
pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  and  sea 
cucumber,  to  declare  their  intent  to  fish 
within  a  conservation  area  specific  to 
their  gear  type,  in  a  manner  that  is 
consistent  with  the  conservation  area 
requirements.  This  action  is  intended  to 
further  the  conservation  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  bv  allowing  fishing  to  continue  in 


areas  and  with  gears  that  can  harvest 
healthy  stocks  while  reducing  the 
incidental  catch  of  low  abundance 
species. 

DATES:  Effective  January  1,  2004. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  and  the  finding  of  no 
significant  impact  prepared  for  this 
action  may  be  obtained  from  the  Pacific 
Fishery  Management  Council  (Council) 
by  writing  to  theCouncil  at  7700  NE 
Ambassador  Place,  Portland,  OR  97220. 
phone:  503-820-2280,  or  may  be 
obtained  from  William  L.  Robinson, 
Northwe^  Region.  NMFS.  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070.  Copies  of  the 
small  business  compliance  guide  are 
available  from  D.  Robert  Lohn, 
Administrator,  Northwest  Region, 
NOAA  Fisheries,  Bldg.  1,  7600  Sand 
Point  Way  NE.,  Seattle,  WA  98112- 
0070.  Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  coUection-of-information 
requirements  contained  in  this  final  rule 
may  be  submitted  to  NMFS  at  the 
address  above  and  by  e-mail  to 
David_Rostker@omb.eop.gov,  or  faxed  to 
(202) 395-7285 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Reoko  or  Yvonne  deReynier  at 
the  Northwest  Region,  NMFS,  phone 
206-526-6140:  fax:  206-526-6736;  and 
e-mail  bec/cy,ren/:o@noaa.gov  or 
y\'onne.dereynier@noaa.gov:  or  Svein 
Fougner  (Southwest  Region,  NMFS), 
phone:  582-980-4000;  fax:  562-980- 
4047;  and  e-mail: 
svein  .fo  ugner@n  oaa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  rule  is  accessible  via  the  Internet 
at  the  Office  of  the  Federal  Register's 
Web  site  at  http://www.access.gpo.gpv/ 
su-docs/aces/acesl 4Q.htm.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
Web  site  at  http://i\,-ww. mvr.noaa.gov/ 
Isustfsh/gdfsbOl.btm  and  at  the 
Council's  Web  site  at  http:// 
www.pcovncil.org. 

Background 

A  proposed  rule  for  this  action  was 
published  on  May  22,  2003  (FR  86 
27972).  NMFS  requested  public 
comment  on  the  proposed  rule  through 
July  21,  2003.  During  the  comment 
period  on  the  proposed  rule,  NMFS 
received  4  letters,  including  those 
received  from  the  Council  and  from  the 
public  at  the  Council's  June  2003 
meeting.  These  comments  are  addressed 
later  in  the  preamble  to  this  final  rule. 


See  the  preamble  to  the  proposed  rule 
for  additional  background  information 
on  the  fishery  and  on  this  final  rule. 

Under  this  final  rule,  any  vessel 
registered  to  a  limited  entry  permit  for 
the  Pacific  Coast  groundfish  fishery  will 
be  required  to  have  an  operating  NMFS 
type-approved  VMS  transceiver  unit  on 
board  while  fishing  in  state  or  Federal 
waters  off  the  states  of  Washington. 
Oregon  and  California.  This  regulatory 
amendment  will  require  that  the  vessel 
owner  or  operator  of  a  vessel  registered 
to  a  limited  entry  groundfish  permit 
carry  and  use  a  NMFS  type-approved 
VMS  transceiver  at  all  times  when 
engaged  in  any  and  all  fisheries  off  the 
U.S.  West  Coast.  A  vessel  owner 
required  to  continuously  operate  a  VMS 
transceiver  may  choose  to  send  an 
exemption  report.  This  report  will  allow 
the  owner  to  disconnect  the  power  to 
the  transceiver  unit  and  discontinue 
transmissions  during  a  period  when  the 
vessel  will  be  continuously  out  of  the 
water  for  more  than  7  consecutive  days, 
or  will  allow  the  owner  to  reduce  or 
discontinue  the  VMS  transmissions  if 
the  vessel  is  continuously  operating 
seaward  of  the  exclusive  economic  zone 
(EEZ)  off  Washington.  Oregon,  or 
California  for  more  than  7  consecutive 
days. 

Before  the  vessel  is  used  to  fish  in  any 
trawl  Rockfish  Conservation  Area  (RCA) 
or  the  Cowcod  Conservation  Areas 
(CCA)  in  a  manner  that  is  consistent 
with  the  requirements  of  the 
conservation  areas,  a  declaration  report 
will  be  required  from  (1)  any  vessel 
registered  to  a  limited  entry  permit  with 
a  trawl  endorsement;  (2)  any  vessel 
using  trawl  gear,  including  exempted 
gear  used  to  take  pink  shrimp,  spot,  and 
ridgeback  prawns.  California  halibut 
and  sea  cucumbers:  and  (3)  any  tribal 
vessel  using  trawl  gear.  In  addition 
declaration  reports  are  required  from 
vessels  registered  to  limited  entry 
permits  w-ith  longline  and  pot 
endorsements,  before  these  vessels  can 
be  used  to  fish  in  any  non-trawl  RCA  or 
the  CCA.  The  declaration  report  must  be 
submitted  before  the  vessel  leaves  port 
on  the  trip  to  fish  in  an  RCA  or  a  CCA. 
Each  declaration  report  will  be  valid 
until  cancelled  or  revised  bv  the  vessel 
operator.  The  declaration  report  must 
state  the  type  of  fishing  in  which  the 
vessel  will  be  engaged.  If  the  type  of 
fishing  changes,  a  new  declaration 
report  must  be  submitted.  For  further 
information  regarding  declaration 
reports,  see  the  preamble  for  the 
proposed  rule  for  this  action  (68  FR 
227972,  May  23.  2003). 

VMS  is  a  tool  that  allows  vessel 
activity  to  be  monitored  in  relation  to 
geographically  defined  management 
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areas.  VMS  transceiver  units  installed 
aboard  vessels  automatically  determine  ' 
the  vessel's  position  using  Global 
Positioning  System  (GPS)  satellites  and 
transmit  that  position  to  a  land  based 
processing  center  via  a  communication 
satellite.  At  the  processing  center,  the 
information  is  validated  and  analvzed 
before  being  disseminated  for  various 
purposes,  which  may  include  fisheries 
management,  surveillance  and 
enforcement. 

\'MS  transceiver  units  are  designed  to 
be  tamper  resistant.  In  most  cases,  the 
vessel  owner  is  not  aware  of  exactly 
when  the  unit  is  transmitting  and  is 
unable  to  alter  the  signal  or  the  time  of 
transmission.  On  September  23.  1993 
(58  FR  49285)  and  March  31.  1994  (59 
FR  151180),  NMFS  published  VT^IS 
standards  for  transceiver  units  and 
service  providers  used  for  Federal 
fisheries  m.anagement. 

Time  and  area  closures  have  long 
been  used  in  the  Pacific  Coast 
groundfish  fishery  to  restrict  fishing 
activity  in  order  to  keep  harvests  within 
sector  allocations  and  at  sustainable 
levels  and  to  prohibit  the  catch  of 
certain  species.  RCAs  are  depth-based 
management  areas  based  on  bottom 
depth  ranges  where  overfished  rockfish 
species  commonly  occur.  The  RCAs  are 
large,  irregularly-shaped  geographical 
areas  that  are  defined  by  a  series  of 
latitudinal  and  longitudinal  coordinates 
which  generally  follow  depth  (fathom) 
contours.  The  RCAs  differ  from 
previously  closed  areas  because  they 
extend  far  offshore,  making  air  and 
surface  craft  enforcement  difficult. 

The  depth-based  management  strategy 
associated  with  the  RCAs  is  designed  to 
allow  fishing  for  healthy  stocks  to 
continue,  while  protecting  overfished 
species.  However,  it  presents  new 
enforcement  challenges,  and  requires 
new  tools  such  as  VMS  to  supplement 
existing  enforcement  mechanisms. 
NMFS  and  cooperating  enforcement 
agencies  (such  as  the  U.S.  Coast  Guard 
and  state  marine  law  enforcement 
agencies)  will  continue  to  use 
traditional  enforcement  methods  such 
as  aerial  surveillance  and  marine  patrols 
that  ha\-e  proved  effective  in  the  past. 
Adding  requirements  for  VMS  and 
declaration  reports  will  allow  the 
enforcement  agencies  to  continuously 
monitor  vessels  fishing  in.  and 
transiting  through,  the  RCAs. 

Because  of  the  critical  need  to 
monitor  the  integrity  of  conservation 
areas  that  protect  overfished  stocks, 
while  allowing  for  the  harvest  of  healthy 
stocks.  N'MFS  believes  it  is  necessary  to 
proceed  with  this  rulemaking  with  the 
requirement  for  fishery  participants  to 
bear  the  cost  of  purchasing,  mstalling, 


and  maintaining  VMS  transceiver  units, 
VMS  data  transmissions,  and  reporting 
costs  associated  with  declaration 
requirements.  If  state  or  Federal  funding 
becomes  available,  fishery  participants 
may  be  reimbursed  for  all  or  a  portion 
of  their  VMS  expenses. 

NMFS  may  publish,  and  as  necessary 
amend,  a  list  of  NMFS  type-approved 
mobile  transceiver  units  and 
communication  service  providers  for  the 
Pacific  Coast  groundfish  fishery  in  the 
Federal  Register  or  notif\'  the  public 
through  other  appropriate  media  or 
mailings  to  the  permit  owner's  address 
of  record.  NMFS  will  also  distribute 
installation  and  activation  instructions 
for  the  affected  vessel  owners. 

The  installation  of  the  VMS 
transceiver  is  expected  to  take  less  than 
4  hours  and  will  be  the  responsibility  of 
the  vessel  owners.  Prior  to  fishing,  the 
vessel  owner  will  be  required  to  fax  an 
activation  report  to  NMFS  to  verify  that 
the  unit  was  installed  correctly  and  has 
been  activated. 

Comments  and  Responses 

Comment  1 .  Because  the  rule  requires 
vessels  with  limited  entry  permits  to 
have  VMS  transceiver  units  on  at  all 
times,  there  is  no  need  to  require 
declaration  reports  for  vessels  fishing  in 
non-groiindfish  fisheries  in  the  RCAs. 

Response:  Unless  a  vessel  meets  the 
specified  exemption  criteria  and  has 
submitted  an  exemption  report,  this  rule 
requires  all  vessels  registered  to  limited 
entry  permits  to  continuously  operate  a 
VMS  mobile  transceiver  regardless  of 
the  fishery'.  Ov.ners/operators  of  vessels 
registered  to  limited  entry  permits  must 
also  submit  a  declaration  report  before 
leaving  port  on  a  trip  in  which  (1)  a 
vessel  registered  to  a  limited  entry 
permit  with  a  trawl  endorsement  is  used 
to  fish  in  any  trawl  RCA  or  the  CCA,  or 
(2)  before  a  vessel  registered  to  a  limited 
entry  permit  with  a  pot  or  longline 
endorsement  is  used  to  fish  in  anv  non- 
trawl  RCA  or  the  CCA.  Declaration 
reports  are  required  whether  the  vessel 
is  fishing  for  groundfish  or  non- 
groundfish  species.  Declaration  reports 
are  not  required  for  vessels  fishing 
seaward  or  shoreward  of  the 
conservation  area. 

Limited  groundfish  fishing  [i.e.,  mid- 
water  whiting  during  the  primary 
season,  widow  and  yellowtail  when 
limits  are  provided,  etc.)  as  well  as  non- 
groundfish  fishing  are  permitted  within 
the  RCA.  Declaration  reports  are 
intended  to  provide  enforcement 
officers  with  information  to  make  an 
initial  determination  about  a  vessel's 
activity  in  relation  to  the  conservation 
area  restrictions.  Because  a  VTvIS 
transceiver  unit  only  transmits  the 


vessel's  posiUon.  a  declaration  report  is 
needed  to  identify,-  the  intended  target 
species  and  gear  being  deployed. 
Without  a  declaration  report  VMS 
would  be  less  effective  as  an 
enforcement  tool  because  costly  visual 
observations  would  be  required  to 
determine  if  a  limited  entry-  vessel  was 
fishing  in  a  manner  consistent  with 
conservation  area  restrictions. 

Comment  2:  Three  commenters  stated 
that  declaration  reports  alone  would  be 
adequate  for  monitoring  limited  entry 
vessels  that  are  legally  participating  in 
non-groundfish  fisheries  within  the 
conser\ation  areas.  Therefore,  this  rule 
should  be  amended  to  allow  vessels  to 
discontinue  position  transmissions 
when  they  are  participating  in  non' 
groundfish  fisheries. 

Response:  NMFS  believes  that 
requiring  continuous  operation  of  the 
VMS  transceiver  units  is  necessary  to 
maintain  the  integrity  of  the  monitoring 
program,  and  may  produce  a  deterrent 
effect.  Requiring  the  VMS  mobile 
transceiver  unit  to  be  operated 
continuously  will  deter  fishers  from 
intentionally  turning  the  units  off  to 
avoid  detection  or  inadvertently 
forgetting  to  turn  the  units  on  when 
required.  Requiring  the  transceiver  units 
to  be  operated  while  the  vessel  is 
participating  in  non-groundfish  fisheries 
will  allow  enforcement  officers  to  easily 
identify'  vessels  that  are  fishing  in  a 
manner  consistent  with  the 
conser\'ation  area  requirements  during 
routine  enforcement  activities.  This  will 
allow  traditional  enforcement  tools  to  be 
used  more  effectively. 

Comment  3:  One  commenter  stated 
that  reliance  on  declaration  reports 
alone  for  monitoring  open  access  trawl 
and  non-trawl  vessels  will  not  be 
adequate  to  ensure  compliance  with 
conservation  area  restrictions. 

Response:  Traditional  enforcement 
methods  will  continue  to  be  used  to 
monitor  fishing  activities.  Although  not 
as  effective  as  VMS,  declaration  reports 
will  improve  the  information  that  is 
available  for  monitoring  compliance 
with  the  depth-based  restrictions  and 
allow  traditional  enforcement  tools  to  be 
used  more  efficiently. 

During  the  initial  phase  of  this 
program,  the  Council  recommended  that 
vessels  registered  to  limited  entry- 
permits  be  required  to  Carr^'  and  use 
VMS  transceiver  units  while  fishing  off 
the  West  Coast.  This  is  intended  to  be 
a  pilot  program  that  begins  with  the 
sector  that  is  allocated  the  majority  of 
the  groundfish  resources.  NMFS 
believes  that  a  VMS  based  monitoring 
program  is  an  effective  tool  for 
monitoring  compliance  with  time  area 
restrictions  and  is  therefore  considering 
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extending  the  requirement  for  vessels 
that  participate  in  the  open  access  and 
recreational  sectors  of  the  fishery. 

Comment  4:  VMS  transmissions 
should  only  he  required  when  a  vessel 
is  operating  outside  of  the  "boundary 
line"  for  state  territorial  waters. 

Response:  NMFS  believes  that  it  is 
necessary-  to  require  the  VMS 
transceiver  unit  be  operated  from  0-200 
nautical  miles  offshore  (in  state  marine 
and  Federal  waters)  Though  the  term 
EEZ  was  used  in  the  proposed  rule,  and 
is  defined  at  50  CFR  660.10  as  "all 
waters  from  the  seaward  boundary'  of 
each  of  the  coastal  states  to  a  line  in 
which  each  point  is  200  nautical  miles 
(370.40  km)  from  the  baseline  from 
which  the  territorial  sea  of  the  U.S.  is 
measured",  the  term  was  used  in  error. 
NMFS  believes  that  requiring 
continuous  operation  of  the  VMS 
transceiver  units  is  necessary  to 
maintain  the  integrity  of  the  monitoring 
program  as  it  might  have  a  deterrent 
effect.  The  intent  was  for  the  rule  to 
apply  to  all  waters  0-200  nautical  miles 
offshore.  Data  presented  in  the  EA/RIR/ 
FRFA  supports  this  area  of  coverage. 

In  some  cases  the  RCAs,  which  were 
created  to  reduce  the  impacts  on 
overfished  species,  cross  between  state 
and  Federal  waters.  A  major  benefit  of 
VMS  is  its  deterrent  effect.  It  has  been 
demonstrated  that  if  fishing  vessel 
operators  know  that  they  are  being 
monitored  and  that  a  credible 
enforcement  action  will  result  from 
illegal  activity,  then  the  likelihood  of 
that  illegal  activity  occurring  is 
significantly  diminished.  Requiring  the 
VMS  mobile  transceiver  unit  to  be 
operated  continuously  will  deter  fishers 
from  intentionally  turning  the  units  off 
to  avoid  detection  or  inadvertently 
forgetting  to  turn  the  units  on  when 
required. 

Comment  5:  A  fixed  gear  fisherman 
expressed  concern  about  regulatory 
provisions  regarding  the  transiting  of 
RCAs.  The  provision  requires  limited 
entr\-  vessels  with  trawl  endorsements 
to  have  all  trawl  gear  stowed  and  to  be 
under  continuous  transit  when  in  a 
trawl  conservafion  area,  unless 
otherwise  announced  in  the  Federal 
Register.  The  commenter  indicated  that 
many  fishing  fixed  gear  grounds  are  in 
areas  deeper  than  1 00  fathoms  and  are 
surrounded  by  shallow  waters,  that 
asking  the  vessel  to  move  to  deeper 
waters  to  drift  while  the  crew  is 
sleeping  is  too  much,  and  that  there  will 
be  a  greater  chance  of  injury  due  to 
fatigue.  The  commenter  also  expressed 
concern  about  increased  fuel 
consumption  and  wear  on  the  engines. 

Response:  Navigational  rules 
promulgated  by  33  U.S.C.  Sections 


1601-1608.  require  vessels  to  maintain 
a  proper  look-out  by  sight  as  well  as  by 
hearing  and  all  other  available  means 
appropriate  to  the  circumstances  and 
conditions.  This  requirement  is 
intended  to  allow  for  a  full  appraisal  of 
the  navigational  situation  to  avoid  the 
risk  of  collision.  At  this  time,  the 
transiting  requirement  to  which  the 
commenter  is  referring  applies  only  to 
vessels  registered  to  a  limited  entry 
permits  with  a  trawl  endorsement. 
However,  at  its  October  7.  2003.  meeting 
(68  FR  54895.  September  19,  2003),  the 
Council's  ad  hoc  VMS  Committee 
considered  expanding  this  requirement 
to  the  fixed  gear  vessels,  but  failed  to 
reach  consensus  on  the  issue.  The  need 
for  transiting  requirements  for  fixed  gear 
vessels  will  be  brought  before  the 
Council  at  a  future  date. 

Comment  6:  While  bringing  up  the 
trawl  net.  many  small  trawl  vessels  are 
at  the  mercy  of  the  wind  and  currents 
and  unable  to  change  their  location. 
Small  vessels  could  drift  into  the  trawl 
RCAs  while  retrieving  their  gear  and  be 
in  violation  of  the  transiting  provision 
that  requires  a  vessel  to  have  all  trawi 
gear  stowed  ahd  to  be  under  continuous 
transit  when  in  a  trawl  conservation 
area,  unless  otherwise  announced  in  the 
Federal  Register. 

Response:  Position  reports  from 
vessels  drifting  with  the  currents  can 
look  similar  to  vessels  that  are  fishing. 
Given  limited  enforcement  resources, 
NMFS  Enforcement  believes  that  the 
integrity  of  the  restricted  areas  must  be 
maintained.  Therefore  NMFS 
recommends  that  each  vessel  operator 
provide  an  adequate  buffer  to  allow  for 
drift  due  to  weather  and  currents. 

Comment  7:  It  is  not  practical  to 
require  vessels  to  follow  the  depth 
contours  while  transiting  an  RCA  rather 
than  allowing  the  most  direct  route  to  be 
traveled. 

Response:  This  rule  does  not  specify 
where  a  vessel  is  required  to  transit  an 
RCA.  The  transiting  provision  only 
requires  a  vessel  to  be  under  continuous 
transit  and  all  groundfish  trawl  gear 
stowed  in  accordance  with  660.322(b)(8) 
or  as  authorized  or  required  in  the 
annual  groundfish  management 
measures  pubhshed  in  the  Federal 
Register. 

Comment  8:  VMS  transceiver  units 
need  to  have  a  non-fishing  mode  and 
the  ability  to  be  used  in  different  ways 
when  sleeping  or  moving  between  areas. 

Response:  NMFS  is  testing  several 
VMS  transceiver  models  that  have  a 
function  that  detects  lack  of  vessel 
movement  and  stops  sending  position 
reports  (greatly  reducing  power 
consumption  and  transmittal  costs) 
when  the  vessel  is  not  moving.  When 


the  vessel  begins  moving  again,  hourly 
position  reports  resume,  NMFS  believes 
that  it  is  necessary  to  require  that  the 
VMS  transceiver  units  be  operable  at  all 
times,  so  the  integrity  of  the  monitoring 
program  is  maintained. 

Comment  9:  If  a  vessel  were  to  shut 
down  and  drift  to  allow  the  crew  to 
sleep,  the  vessel  could  drift  into  the 
trawl  RCA  and  appear  to  be  fishing. 

Response:  As  also  noted  under 
comment  5.  navigation  rules 
promulgated  by  33  U.S.C.  Sections 
1601-1608.  require  vessels  to  maintain 
a  proper  look-out  by  sight  as  well  as  by 
hearing  and  all  other  available  means 
appropriate  to  the  circumstances  and 
conditions.  Although  this  requirement 
is  intended  to  allow  for  a  full  appraisal 
of  the  situation  to  avoid  the  risk  of 
collision,  having  a  crew  member  on 
watch  may  also  be  used  to  prevent 
drifting  into  restricted  areas. 

Comment  10:  To  prohibit  only  limited 
entry  trawl  vessels  from  any  activity 
other  than  transiting  a  RCA.  and  to  not 
have  the  same  prohibition  for  fixed-gear 
vessels  is  discriminatory. 

Response:  NMFS  does  not  agree  that 
prohibiting  only  limited  entry  trawl 
vessels  from  any  activity  other  than 
transiting  an  RCA  is  discriminatory. 
NMFS  believes  that  it  is  necessary  to 
have  a  provision  that  prohibits  limited 
entry  trawl  vessels  (except  for  those 
conducting  allowed  activities)  from  any 
activity  other  than  transiting  the  RCA. " 
Track  lines  from  drifting  vessels  can 
look  similar  to  track  lines  from  a  vessel 
that  is  fishing.  Therefore,  drifting 
vessels  would  cause  unnecessary 
expenditure  of  enforcement  resources  to 
check  to  see  if  drifting  vessels  were 
actually  engaged  in  illegal  fishing  in  the 
conservation  areas.  However,  at  its 
October  7,  2003,  meeting  (68  FR  54895. 
September  19,  2003),  the  Council's  ad 
hoc  VMS  Committee  considered 
expanding  this  requirement  to  the  fixed 
gear  vessels,  but  failed  to  reach 
consensus  on  the  issue.  The  need  for 
transiting  requirements  for  fixed  gear 
vessels  will  be  brought  before  the 
Council  at  a  future  date. 

Comment  1 1 :  The  rule  should 
specifically  address  RCA  transiting 
requirements  for  trawl  vessels  that  ai-e 
legally  allowed  to  fish  for  groundfish 
within  the  trawl  RCA  (i.e..  mid-water 
whiting  during  the  primary  season  or 
non-groundfish  fishing).  Currently  it 
does  not  allow  for  legal  fishing  with 
trawl  gear  by  vessels  registered  to 
limited  entry  permits. 

Response:  Language  has  been  added 
to  the  prohibition  at  §  660.306  (bb)  that 
clarifies  that  limited  entry  vessels  with 
trawl  endorsements  will  be  allowed  to 
conduct  fishing  activities  that  are 
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permitted  in  the  trawl  RCA  as  specified 
in  the  groundfish  harvest  specifications 
and  manaet^mcnt  measures  published  in 
the  Federal  Register. 

Comment  22:  Two  commenters 
indicated  that  there  are  no  provisions 
for  transferring  VMS  transceiver  units 
from  one  owner  to  another  or  one  boat 
to  another.  The  commenter  suggests  the 
addition  of  a  simple  notification  system 
where  a  unit  owner  can  notif\'  NMFS 
that  he  or  she  no  longer  owns  or 
controls  the  unit.  The  same  notification 
system  would  be  used  in  the  event  of  a 
catastrophic  vessel  loss  where  a  unit 
cannot  be  recovered. 

Response:  In  response  to  the 
comments.  NMFS  has  added  a  field  to 
the  activation  report  that  can  be  used  to 
recognize  that  a  transceiver  VMS  unit 
has  been  previously  used  on  another 
vessel.  Regulatory  language  has  been 
added  that  will  prohibit  transceiver 
units  from  being  registered  to  more  than 
one  vessel  and  that  requires  proof  of 
ownership  of  the  VMS  unit  or 
documentation  of  service  termination 
from  the  communication  service 
provider  before  the  transceiver  unit  can 
be  registered  to  a  new  vessel. 

Comment  13:  Two  commenters 
expressed  concern  that  the  VMS 
program  will  continue  indefinitelv.  even 
though  thr  nepfi  for  VMS  may  disappear 
if  the  existing  area  closures  are 
discontinued.  The  commenters 
recommended  that  a  termination  clause 
be  written  into  the  final  rule. 

Response:  NMFS  does  not  agree  that 
there  is  a  need  to  include  a  termination 
clause  at  this  time.  At  any  point  in  the 
future,  the  Council  may  choose  to 
recommend  changes  and  NMFS  may 
choose  to  revise  or  eliminate  the 
groundfish  regulations  pertaining  to 
VMS. 

Comment  14:  One  commenter 
indicated  that  VMS  transceiver  units 
should  also  be  required  for  the  open 
access  vessels  that  target  rockfish  on  the 
shelf  or  slope. 

Response:  During  the  initial  phase  of 
this  program,  the  Council  recommended 
that  vessels  registered  to  limited  entry 
permits  be  required  to  carr\-  and  use 
\'MS  transceiver  units  while  fishing  off 
the  West  Coast.  This  is  intended  to  be 
a  pilot  program  that  begins  with  the 
sector  that  is  allocated  the  majority  of 
the  groundfish  resources.  NMFS 
believes  that  a  VMS-based  monitoring 
program  is  an  effective  tool  for 
monitoring  compliance  with  time  area 
restrictions.  At  its  October  7.  2003, 
meeting  (68  FR  54895,  September  19, 
2003).  the  Council's  ad  hoc  VMS 
Committee  considered  expanding  the 
VMS  requirements  to  other  sectors  of 


the  fishery,  including  the  open  access 
groundfish  fisheries. 

Comment  15:  The  proposed  rule 
requires  that  a  VMS  unit  be  installed 
according  to  procedures  established  by 
NMFS.  Discussions  with  NMFS  indicate 
that  these  procedures  will  include 
installation  by  a  NMFS-certified 
installer.  The  commenter  believes  that 
the  installation  requirements  should  be 
limited  to  installation  pursuant  to 
manufacturer  instructions.  Certified 
installers  are  often  not  available  in 
smaller  ports,  and  this  requirement  can 
be  both  time  consuming  and  costly. 

Response:  The  rule  does  not  require 
that  a  certified  person  perform  the 
installation.  Most  of  the  systems  being 
considered  for  type-approval  are  do-it- 
yourself  installations.  Vessels  that 
already  have  VMS  transceiver  units 
installed  for  other  fisheries  or  personal 
purposes  may  continue  to  use  their 
current  transceiver  unit  provided  it  is  a 
model  that  has  been  type-approved  for 
the  Pacific  Coast  groundfish  fishery  and 
the  software  has  been  upgraded  to  meet 
the  defined  requirements. 

Given  that  the  VMS  hardware  and 
satellite  communications  services  are 
provided  by  third  party  businesses,  as 
approved  by  NMFS.  there  is  a  need  for 
NMFS  to  collect  information  regarding 
the  individual  vessel's  installation  in 
order  to  ensure  that  automated  position 
reports  will  be  received  without  error. 
This  would  require  that  an  activation 
report  which  contains  a  certification 
checklist  be  completed  by  the 
individual  who  installed  the  unit  and 
that  it  be  returned  to  NMFS  prior  to 
using  the  VMS  transceiver  to  meet 
regulator^'  requirements.  An  activation 
report  would  be  submitted  to  NMFS  by 
the  VMS  installer  who  would  certify*  the 
information  about  the  installation  bv 
signing  the  checklist  and  returning  it  to 
NMFS.  The  checklist  indicates  the 
procedures  to  be  followed  by  the 
installers  and.  upon  certification  and 
return  to  NMFS,  provides  the  Office  of 
Law  Enforcement  with  information 
about  the  hardware  installed  and  the 
communication  service  provider  that 
will  be  used  by  the  vessel  operator. 

Comment  16:  The  proposed  rule  does 
not  include  a  provision  for  a  vessel 
owner  to  purchase  a  backup  transceiver 
unit  that  can  be  used  if  the  primary 
transceiver  fails  during  an  extended 
fishing  trip.  One  commenter  suggests 
that  a  provision  be  added  that  will  allow 
a  back-up  unit  to  be  brought  on-line 
during  the  course  of  a  fishing  trip 
through  simple  declaration  procedures. 
This  would  prevent  trips  from  being 
interrupted  and  would  continue  to  meet 
the  information  need  identified  bv 
NMFS. 


Response:  Nottimg  in  ttus  rule 
prohibits  a  vessel  owner/operator  from 
submitting  an  activation  report  for  a 
back-up  VMS  transceiver  unit.  A 
separate  activation  report  will  need  to 
be  submitted  for  each  VMS  transceiver 
unit.  For  clarification.  NMFS  will  ask 
that  the  owner/operator  specify  in  the 
activation  report  if  the  unit  is  the 
primary  or  a  back-up  unit. 

Comment  J  7.- The  action  that  NMFS 
intends  to  take  if  the  VMS  transceiver 
fails  during  a  fishing  trip  is  unclear.  The 
rule  should  specifically  state  that  if  the 
VMS  transceiver  fails  during  a  fishing 
trip,  the  vessel  will  be  allowed  to 
complete  the  current  fishing  trip 
provided  the  vessel  operator  notifies 
NMFS  of  the  malfunction. 

Response:  As  stated  at  §  660.359(d)(5). 
it  is  the  vessel  operator's  responsibilitv 
to  notif\'  NMFS  when  he  or  she  becomes 
aware  that  transmission  of  automatic 
position  reports  have  been  interrupted. 
Upon  contact  with  NMFS.  the  vessel 
operator  will  be  given  specific 
instructions  that  may  include,  but  are 
not  limited  to.  manually  communicating 
to  a  location  designated  by  NMFS  the 
vessel's  position  or  returning  to  port 
until  the  VMS  is  operable.  Because  each 
incident  must  be  considered  on  a  case- 
by-case  basis.  NMFS  believes  that  the 
regulations  adequately  reflect  the  range 
of  actions  that  may  be  taken.  After  a 
fishing  trip  during  which  interruption  of 
automatic  position  reports  has  occurred, 
the  vessel  owner  or  operator  must 
replace  or  repair  the  mobile  VMS 
transceiver  unit  prior  to  the  vessel's 
next  fishing  trip. 

Comment  18:  The  proposed  rule  states 
that  a  vessel  registered  to  limited  entry 
permits  must  have  the  VMS  transceiver 
on  at  all  times  whether  the  vessel  is 
fishing  or  out  of  the  water.  The  vessel 
should  only  be  required  to  have  the 
VMS  unit  on  when  it  is  fishing  for 
groundfish  outside  the  boundary  line  for 
state  territorial  waters.  Requiring 
transmissions  when  the  vessel  is  out  of 
the  water  or  when  it  is  not  participating 
in  the  groundfish  fishery  is  an 
unnecessary  cost  to  fishermen. 

Response:  A  vessel  owner/operator 
may  choose  to  send  an  exemption  report 
to  discontinue  transmissions  during  a 
period  when  the  vessel  will  be 
continuously  out  of  the  water  for  more 
than  7  consecutive  days.  To  reduce  the 
reporting  burden  on  vessels  outside  the 
EEZ,  an  optional  exemption  report  was 
added  to  the  rule  to  allow  vessels  to 
reduce  or  discontinue  VMS  hourly 
position  reports  when  they  are  out  of 
the  EEZ  for  more  than  7  consecutive 
days.  In  all  other  circumstances.  NMFS 
believes  that  it  is  necessary-  to  require 
continuous  transmissions  of  vessel 
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positions  to  allow  limited  enforcement 
resources  to  be  used  efficiently  and 
thereby  maintain  the  integrity  of  the 
conservation  areas. 

Comment  19:  Vessels  that  are 
registered  to  "small  fleet"  limited  entry 
permits  are  placed  on  trailers  and 
removed  from  the  water  each  day. 
Requiring  the  vessel  to  keep  the  VMS 
transceiver  unit  on  at  all  times  would 
result  in  position  transmissions  from 
land  and  unnecessary-  transmission  fees. 
The  commenter  recommends  that  NMFS 
establish  a  geo-fence  that  would  trigger 
the  VMS  transceiver  unit  to  stop  and 
start  position  transmissions. 

Response:  NMFS  recognizes  there 
may  be  some  unique  circumstances 
where  it  is  unnecessary  for  position 
reports  to  be  sent  while  vessels  are  on 
land,  and  is  therefore  evaluating  geo- 
fencing  and  other  technologies  to 
address  the  commenter's  concern.  Upon 
testing  and  evaluation,  these 
technologies  may  provide  options  for 
modifying  position  reporting 
requirements  in  the  future. 

Comment  20:  We  note  that  the  EA/ 
RIR/IRFA  prepared  for  the  proposed 
rule  grossly  underestimates  installation 
costs,  becausf  they  do  not  include 
compensation  for  the  travel  time  of  a 
certified  installer  to  remote  ports. 

Response:  The  use  of  certified 
installers  is  not  required.  The 
installation  of  the  transceiver  units  was 
estimated  at  4  hours  per  vessel,  or  $120, 
at  S30  per  hour  for  the  do-it-yourself 
installation.  The  actual  installation  time 
for  a  \'MS  unit  is  estimated  to  be  less 
than  two  hours,  but  a  higher  estimate  of 
4  hours/vessel  is  used,  based  on  a  worst 
case  scenario  where  the  power  source 
(such  as  a  12-volt  DC  outlet)  is  not 
convenient  to  a  location  where  the  VMS 
unit  can  be  installed.  Most  of  the 
systems  being  considered  for  tvpe- 
approval  are  do-it-yourself  installations. 

Given  that  the  VMS  hardware  and 
satellite  communications  services  are 
provided  by  third  party  businesses,  as 
approved  by  NMFS,  there  is  a  need  for 
NMFS  to  collect  information  regarding 
the  individual  vessel's  installation  in 
order  to  ensure  that  automated  position 
reports  will  be  received.  This 
information  collection  would  not 
increase  the  time  burden  for  installation 
of  VMS.  but  would  require  that  an 
activation  report,  which  includes  a 
certification  checklist,  be  returned  to 
NMFS  prior  to  using  the  VMS 
transceiver  to  meet  regulatory 
requirements.  The  time  and  cost  burden 
of  preparing  and  submitting  installation 
information  to  NMFS  is  minor. 
Submission  of  a  checklist  would  be 
required  only  for  the  initial  installation 
or  when  the  hardware  or 


communications  service  provider 
changes,  NMFS  estimates  a  time  burden 
of  5  minutes  ($2.50  at  $30  per  hour)  for 
completing  the  checklist  and  additional 
$3  for  mailing/faxing  to  NMFS,  for  a 
total  pf  $5.50  per  occurrence. 

Comment  21:  Several  commenters 
indicated  that  NMFS  should  pay  for  the 
costs  of  the  VMS  transceiver  unit,  while 
the  vessel  owner  should  only  be 
responsible  for  installation  and 
operation  related  costs  of  the  VMS 
transceiver  units. 

Response:  Although  the  Council 
recommended  that  NMFS  fully  fund  a 
VMS  monitoring  program,  it  is  not 
possible  at  this  time  because  neither 
state  nor  Federal  funding  is  available  for 
purchasing,  installing,  or  maintaining 
VMS  transceiver  units,  nor  is  funding 
available  for  data  transmission.  Because 
of  the  critical  need  to  monitor  the 
integrity  of  conservation  areas  that 
protect  overfished  stocks,  while 
allowing  for  the  harvest  of  healthy 
stocks,  NMFS  believes  it  is  ^ecessary  to 
proceed  with  this  rulemaking.  To  move 
this  rulemaking  forward  at  this  time,  it 
is  necessarv'  to  require  fishery 
participants  to  bear  the  cost  of 
purchasing,  installing,  and  maintaining 
VMS  transceiver  units,  VMS  data 
transmissions,  and  reporting  costs 
associated  with  declaration 
requirements.  If  state  or  Federal  funding 
becomes  available,  fishery  participants 
may  be  reimbursed  for  all  or  a  portion 
of  their  VMS  expenses. 

Comment  22:  The  cost  for  the  VMS 
transceiver  units  and  installation 
presented  in  the  preamble  and  the 
classification  section  under  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  proposed  rule  are  not  consistent. 

Response:  The  cost  values  for  the 
VMS  transceiver  units  and  installation 
presented  in  the  preamble  and  those 
values  presented  in  the  classification 
section  under  the  IRFA  of  the  proposed 
rule  are  consistent,  but  represent 
different  groups  of  VMS  transceiver 
units.  The  values  presented  in  the 
preamble  represent  the  current  price 
range  for  all  VMS  units  that  are 
nationally  type-approved  for  fishery 
monitoring  in  the  various  NMFS 
regions,  this  includes  upgraded  units 
with  2-way  communications  and  other 
value  added  features.  In  contrast,  the 
values  presented  in  the  IRFA  are  based 
on  a  price  range  for  the  units  that  are 
likely  to  be  type-approved  for  the 
Pacific  Coast  groundfish  fisherv. 

Comment  23:  The  estimated  "benefits 
of  VMS  presented  in  the  classification 
section  of  the  proposed  rule  under  the 
EA/RIR/IRFA  analysis  misrepresent  the 
benefits  of  VMS.  Benefits  associated 
with  depth-based  management  should 


be  removed  from  the  analysis  since 
there  is  no  revenue  gain  to  the 
fishermen  from  the  VMS  requirements. 

Response:  The  2003  depth-based 
management  regime  has  closed  large 
areas  to  fishing,  but  has  allowed  more 
liberal  trip  limits  for  healthy  stocks  than 
would  have  been  available  without 
depth-based  closures.  To  continue  to 
allow  this  combination  of  depth 
closures  and  higher  limits,  it  is 
necessary  to  establish  a  monitoring 
program  to  ensure  the  integrity  of  these 
large  depth-based  conservation  areas. 
With  the  2003  Annual  Specifications 
and  Management  Measures,  the  Council 
recommended  several  measures, 
including  implementation  of  VMS,  to 
track  movement  of  vessels  through  and 
within  depth  zones.  Without  a 
management  strategy  based  on  depth- 
based  conservation  areas,  the  fishery 
would  mo.st  likely  be  managed  under 
more  seriously  constrained  limits  on 
healthy  stocks  that  co-occur  with 
overfished  species.  Therefore,  NMFS 
believes  that  the  values  accuratelv 
reflect  the  benefit  to  the  fisheries  from 
VMS. 

Comment  24:  Because  the  cost  of  the 
VMS  unit  and  its  maintenance  will 
likely  be  the  burden  of  the  vessel 
owner/operator,  the  type-approved  units 
must  be  cost  effective  and  durable 
enough  for  vessels  registered  to  "small 
fleet":  16-21  ft  (4.8-6,4  m),  limited 
entry  permits. 

Response:  NMFS  is  testing  VMS 
transceiver  units  that  are  appropriate  for 
"small  fleet"  limited  entry  vessels  with 
the  intent  of  type-approving  models  that 
are  cost  effective  and  durable  enough  for 
vessels  registered  to  "small  fleet" 
limited  entry  permits. 

Comment  25:  Because  the  cost  of  the 
VMS  unit  and  its  maintenance  will 
likely  be  the  burden  of  the  vessel 
owner/operator,  the  approved  units 
must  be  cost  effective  and  durable 
enough  for  vessels  registered  to  "small 
fleet"  limited  entry  permits. 

Response:  NMFS  is  testing  VMS 
transceiver  units  with  the  intent  of  type- 
approving  models  that  are  cost  effective 
and  durable  enough  for  vessels 
registered  to  "small  fleet"  limited  entry 
permits. 

Comment  26:  To  take  enforcement 
action  against  a  vessel,  NMFS  should 
require  that  an  actual  obser\'ation  be 
made  of  the  violation,  so  it  will  hold  up 
in  court. 

Response:  By  law,  enforcement 
proceedings  are  subject  to  standards  of 
proof  and  rules  of  evidence  that  will 
determine  what  evidence  is  sufficient  in 
particular  cases. 

Comment  27:  The  commenter 
recommends  that  VMS  transceiver  units 
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suitable  for  use  on  "small  fleet"  (16-21 
ft)  (4.8-6.4  m  in  length)  limited  entn- 
vessels,  i.e..  unit.s  that  are  small  and 
durable,  be  type-approved  for  use  under 
this  rule. 

Response:  NMFS  is  in  the  process  of 
testing  and  type-approving  VMS 
transceiver  units  that  are  appropriate  for 
"small  fleet"  limited  entry  vessels. 

Comment  28:  One  commenter 
indicated  that  the  final  rule  should  not 
become  effective  before  the 
congressionally-mandated  capacity 
reduction  program  becomes  effective 
because  these  same  vessels  would  be 
affected  by  both  actions.  Another 
commenter  stated  that  the  final  rule 
should  not  become  effective  before 
January  1.  2004.  While  yet  another 
commenter  stated  that  it  is  highly 
problematic  because  depth-based 
management  measures  are  currentlv  in 
place  and  need  to  be  monitored.  This 
commenter  recommended  immediate 
implementation  of  VMS. 

Response:  At  its  November  2002 
meeting,  the  Council  recommended  that 
NMFS  mo\e  forward  with  a  proposed 
rule  to  implement  a  VMS  program  for 
the  Pacific  Coast  groundfish  fishery  as 
soon  as  possible  in  2003.  NMFS 
recognizes  the  importance  of  VMS  for 
monitoring  depth-based  management 
measures  and  intended  to  implement 
the  program  as  soon  as  possible  in  2003 
while  allowing  adequate  time  for  public 
review  and  for  the  affected  public  to 
purchase  and  install  all  of  the  necessarv 
equipment  and  services. 

At  its  June  2003  meeting,  the  Council 
reviewed  the  proposed  rule  and 
recommended  that  the  effective  date  for 
the  rulemaking  be  January-  1.  2004. 
NMFS  agrees  with  the  Council's 
recommendation  for  the  following 
reasons:  (1)  A  substantial  proportion  of 
limited  entry  trawl  vessels  (20-40 
percent)  could  be  bought  out  of  the 
fishery  by  Januan,'  2004.  and  requiring 
these  vessels  to  purchase  VMS  units 
before  then  w(_)uld  be  unnecessary:  and 
(2)  additional  time  is  needed  for  NMFS 
to  put  the  necessary  VMS  infrastructure 
in  place.  This  is  because  defining  and 
verifying  coordinates  for  depth  contour 
lines,  creating  a  "geo-fence"  for  "small 
fleet"  limited  entry  permits,  and 
completing  the  type-approval  process 
will  require  more  time  than  had 
originally  been  estimated. 

Comment  29:  NMFS  should  require 
vessels  to  have  VMS  transceiver  units 
with  2-way  communications  rather  that 
the  proposed  requirement  for  1-way 
communications.  Having  2-way 
communications  would  allow  NMFS  to 
communicate  directlv  with  vessels  to 
determine  if  they  are  engaged  in  illegal 


fishing  rather  than  having  to  conduct  an 
at-sea  obser\'ation. 

Response:  NMFS  agrees  that  the 
benefits  of  a  VMS  monitoring  program 
that  includes  2-way  communications  are 
greater  than  a  program  with  1-wav 
communications.  This  is  because  2-way 
communications  can  be  used  for 
transmitting  reports  from  the  vessel, 
receiving  operational  messages,  and  for 
inquiring  about  use  of  distress  signal. 
However,  the  cost  to  industr\^  and  the 
diversity  of  fishery  participants  were 
also  considered.  NMFS  determined  that 
the  Council  recommended  alternative 
which  included  a  1-wav 
communications  system  (ship-to-shore) 
satisfied  the  defined  need  for  action, 
while  being  less  costly  than  a  2-way 
communication  system.  This  rule 
defines  minimum  requirements  and  will 
not  preclude  a  vessel  owner  from 
procuring  a  VMS  unit  type-approved  by 
NMFS  for  the  Pacific  Coast  groundfish 
fishery  that  provides  additional  services 
such  as  2-way  communications  and  has 
capabilities  used  exclusively  by  the 
vessel  owner  and  operator. 

Changes  From  the  Proposed  Rule 

This  final  rule  includes  the  following 
changes  from  the  proposed  rule: 

1.  In  §  660.306(z){6)  language  has  been 
added  that  will  prohibit  transceiver 
units  from  being  registered  to  more  than 
one  vessel  at  a  time. 

2.  In  §  660.306(bb)  language  has  been 
added  to  allow  limited  entn,'  vessels 
with  trawl  endorsements  to  conduct 
fishing  activities  that  are  permitted  in 
the  trawl  RCA. 

3.  In  §660.359(d)(2)(ii)  language  has 
been  added  to  require  that  a  proof  of 
ownership  of  the  VMS  transceiver  unit 
or  service  termination  from  the 
communication  service  provider  be 
provided  in  order  for  the  unit  to  be 
registered  to  a  new  vessel. 

4.  In  §660.306(Z)(1)  and  660.359(b) 
references  to  FEZ  have  been  changed  to 
clearly  state  that  the  rule  applies  to  state 
and  Federal  marine  waters  0-200 
nautical  miles. 

Classification 

The  Administrator,  Northwest  Region. 
NMFS.  determined  that  the  FMP 
regulatory  amendment  is  necessary  for 
the  conservation  and  management  of  the 
Pacific  Coast  groundfish  fisherv'  and  that 
it  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

NMFS  prepared  an  IRFA  which  was 
summarized  in  the  proposed  rule 
published  on  Mav  22,  2003  (68  FR 
27972).  NMFS  prepared  a  FRFA  that 
describes  the  economic  impact  of  this 
action  on  small  entities.  The  following 
is  the  suimnarj'  of  the  FRFA.  The  need 


for  and  objectives  oi  !n;^  i.iioi  rule  are 
contained  in  the  SUPPLEMENTARY 
INFORMATION  of  the  preamble  and  in  the 
propijbeci  rule. 

This  final  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
rules.  A  range  of  five  alternative  actions 
were  considered  and  analyzed.  The 
alternative  monitoring  systems 
included:  (1)  The  status  quo.  (2)  a 
declaration  system.  (3)  a  basic  VMS 
program  with  1-way  communications 
(the  proposed  action).  (4)  an  upgraded 
VMS  program  with  2-wav 
communications,  and  (5)  the  expanded 
use  of  fishery-  obser\'ers.  Vessel  plotters 
were  recommended  as  a  monitoring 
system  by  the  industry.  After 
consideration,  it  was  determined  that 
vessel  plotters,  which  were  designed  as 
a  navigational  aid.  would  not  be  an 
adequate  enforcement  monitoring  tool 
for  depth-based  management. 

RCAs  are  large-scale,  depth-related 
closed  areas  that  are  being  used  to 
restrict  fishing  across  much  of  the 
continental  shelf.  The  depth-based 
management  strategy  associated  with 
the  RCAs  is  designed  to  allow  fishing 
for  healthy  stocks  to  continue,  while 
protecting  overfished  species.  However, 
it  presents  new  enforcement  challenges, 
and  requires  new  tools  such  as  VMS  to 
supplement  existing  enforcement 
mechanisms. 

Depth-based  management  measures 
would  have  remained  in  place  under 
each  of  the  alternatives,  except  that  it  is 
reasonable  to  believe  that  they  would 
have  been  discontinued  in  2004  under 
the  status  quo  alternative.  Declaration 
reports  (Alternative  2)  alone  are  not  as 
effective  as  VMS  in  monitoring  a 
vessel's  location  in  relation  to  restricted 
areas.  Observers  (Alternative  5).  the 
most  expensive  of  the  alternatives, 
provide  detailed  information,  much  of 
which  goes  beyond  the  identified  need. 
VMS  is  an  effective  tool  for  monitoring 
vessel  location.  The  two  approaches  to 
VMS  considered  during  the  rulemaking 
process  were:  A  basic  VMS  svstem 
(Alternative  3 — the  preferred  action) 
and  an  upgraded  VMS  svstem 
(Alternative  4).  The  primar\'  difference 
between  the  two  alternatives  was  that 
the  upgraded  system  uses  two-way 
communications  between  the  vessel  and 
shore  such  that  full  or  compressed  data 
messages  can  be  transmitted  and 
received  by  the  vessel,  while  the  basic 
system  only  transmits  positions  to  a 
shore  station.  It  was  determined  that  the 
basic  system  was  the  minimum  system 
that  would  maintain  the  integrity  of  the 
closed  areas.  However,  this  action  will 
not  preclude  vessels  from  installing  an 
upgraded  VMS  system. 
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The  alternative  coverage  levels  for 
declarations  and  VMS  monitoring 
ranged  substantially  from  all  limited 
entry  vessels  activi-ly  fishing  off  the 
West  Coast  to  all  limited  entn,',  open 
access,  and  recreational  charter  vessels 
regardless  of  where  fishing  occurs. 
During  the  initial  phase  of  this  program. 
the  Council  recommended  starting  with 
vessels  registered  to  limited  entry 
permits  fishing  in  state  or  Federal 
waters  off  the  Washington.  Oregon,  and 
California  coasts  to  be  required  to  have 
VMS  transceiver  units.  This  is  intended 
to  be  a  pilot  program  that  begins  with 
the  sector  that  is  allocated  the  majoritv 
of  the  groundfish  resources.  In  addition, 
alternative  approaches  for  funding  the 
purchasing,  installation,  and 
maintenance  of  VMS  transceiver  units. 
as  well  as  the  responsibilities  for 
transmission  of  reports  and  data  were 
considered  and  included  the  following 
alternatives:  Vessel  pays  all  costs,  vessel 
pays  only  for  the  transceiver.  NMFS 
pays  for  initial  transceiver,  and  NMFS 
pays  all  costs.  Although  the  Council 
recommended  that  NMFS  fully  fund  a 
VMS  monitoring  program,  it  is  not 
possible  at  this  time  because  neither 
state  nor  Federal  funding  is  available  for 
purchasing,  installing,  or  maintaining 
VMS  transceiver  units,  nor  is  funding 
available  for  data  transmission.  Because 
of  the  critical  need  to  monitor  the 
integrity  of  conservation  areas  that 
protect  overfished  stocks,  while 
allowing  for  the  harvest  of  healthy 
stocks.  NMFS  believes  it  is  necessary  to 
proceed  with  this  rulemaking. 

Appro.ximately  424  vessels  that  are 
registered  to  limited  entry  permits  that  " 
operate  in  the  waters  off  the  states  of 
Washington.  Oregon  or  California  would 
be  required  to  carry  and  operate  a  NMFS 
type-approved  VMS  transceiver  unit. 
All  but  10  of  the  affected  entities  qualify 
as  small  businesses.  Vessels  required  to 
carry  VMS  transceiver  units  will 
provide  installation/activation  reports, 
hourly  position  reports,  and  exemption 
reports. 

The  burden  on  fishery  participants 
was  considered  and  only  the  minimum 
data  needed  to  monitor  compliance  with 
regulations  are  being  required.  In 
addition  to  \'M,S  requirements, 
declaration  rep(jrt  requirements  would 
apply  to  vessels  registered  to  limited 
entry  permits  with  trawl  endorsements 
(262  vessels):  other  vessels  using  trawl 
gear,  including  e.xempted  gear  used  to 
take  pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  and  sea 
cucumber  (299  vessels):  and  tribal 
vessels  using  trawl  gear,  before  these 
vessel  are  used  to  fish  in  any  trawl  RCA 
or  die  CCA,  In  addition,  declaration 
reports  would  be  required  from  vessels 


registered  to  limited  entn,'  permits  with 
longline  and  pot  endorsements  (167). 
before  the  vessel  could  be  used  to  fish 
in  any  Oon-trawl  RCA  or  the  CCA. 

The  Council's  VMS  Committee 
initially  considered  declaration  reports 
as  "per  trip"  reports.  Following 
consultation  with  fishery  participants,  it 
was  defiermined  that  the  needs  of  NMFS 
and  the?  U.S.  Coast  Guard  could  be  met 
with  less  frequently  made  declaration 
reports.  Therefore,  it  was  determined 
that  a  declaration  repon  identifying  the 
type  of  gear  being  used  by  a  vessel 
would  temain  valid  until  cancelled  or 
revised  ny  the  vessel  operator.  This 
results  in  a  significant  reduction  in  the 
numbep  of  reports. 

Following  consultation  with  fishery 
participants,  it  was  determined  that 
some  vessels  may  prefer  to  reduce  the 
costs  ofireporting  when  leaving  the 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California.  A  substantial 
number  of  permitted  vessels  also  fish  in 
waters  (jff  Alaska  and  in  areas  seaward 
of  the  EEZ.  In  addition,  vessels  are 
commonly  pulled  out  of  the  water  for 
extendejd  periods.  To  reduce  the 
reportirig  burden  on  vessels  seaward  of 
the  EEZ  or  out  of  the  water,  an  optional 
exemption  report  was  proposed  to  allow 
vessels  to  reduce  or  discontinue  VMS 
hourly  position  reports  when  thev  are 
out  of  t&e  EEZ  for  more  than  7 
conseci^ive  days. 

Public  comment  on  the  proposed  rule 
identified  that  there  are  no  provisions 
for  transferring  of  VMS  units  from  one 
owner  tp  another  or  one  boat  to  another. 
In  response,  NMFS  added  regulators- 
language  that  will  prohibit  transceiver 
units  from  being  registered  to  more  than 
one  vessel  at  a  time,  while  identifying 
how  transceiver  units  can  be  transferred 
and  registered  to  a  new  vessel. 

The  {Referred  alternative  (alternative 
3).  whicii  would  require  limited  entry 
vessels  <o  purchase  and  operate  a  VMS 
in  watecs  off  of  Washington,  Oregon, 
and  California,  is  expected  to  result  in 
increased  profits  to  individual  vessels 
because; the  depth-based  strategy  can 
continut  to  be  used  to  manage  the 
fishery.  To  determine  profitabilitv.  the 
Council  compared  the  costs  of 
purchasing  and  operating  a  VMS  unit  to 
the  increase  in  revenue  that  would  be 
obtained  from  expanded  fishing    • 
opportunities  under  the  depth-based 
management  program.  Since  revenue 
data  for  individual  vessels  were  not 
readily  available,  the  Council  used 
average  annual  revenue  per  vessel  as  a 
proxy.  lo  the  absence  of  vessel  operating 
cost  data,  the  Council  considered  only 
the  cost  of  purchasing  and  maintaining 
a  VMS  unit  and  assumed  other  costs  to 
be  constant.  The  VMS  units  that  are 


expected  to  be  type-approved  for  this 
fishery  range  in  costs  and  service 
features.  This  allows  the  vessel  owner 
the  flexibility  in  choosing  the  model 
that  best  fits  the  needs  of  his  or  her 
vessel. 

NMFS  will  pay  for  all  costs  associated 
with  polling  (when  the  processing 
center  queries  the  tran.sceiver,  outside  of 
regular  transmission,  for  a  position 
report).  The  costs  of  installation  are 
minimal  because  the  transceivers  can  be 
installed  by  the  vessel  operator.  Vessels 
that  already  have  VMS  transceiver  units 
installed  for  other  fisheries  or  personal 
purposes  could  use  their  current  unit, 
providing  it  is  a  model  that  has  been 
type-approved  for  the  Pacific  Coast 
groundfish  fishery  and  the  software  has 
been  upgraded  to  meet  the  defined 
requirements.  The  estimated  costs  of 
purchasing  and  installing  the  VMS 
transceiver  unit  would  be  between  $800 
and  S3800  per  individual  vessel,  and 
between  S548  and  Sl(i98  per  year  to 
operate  and  maintain  the  unit.  Revenues 
from  expanded  fishing  opportunities 
.were  estimated  to  increase  526,000  per 
year  for  limited  entry  trawl  vessels  and 
314,000  per  year  for  limited  entry 
longline  and  pot  vessels,  far  exceeding 
the  estimated  start-up  and  maintenance 
costs  of  the  V.MS.  While  ex-vessel 
revenues  appear  higher  on  average  for 
vessels  likely  to  be  required  to  use  VMS 
under  the  depth-based  management 
regime,  it  should  be  noted  that  fishing 
costs  may  also  be  higher,  offsetfing  some 
of  the  apparent  gain.  Unfortunately, 
vessel  cost  data  necessarv  to  estimate 
this  effect  are  currently  not  available.  It 
is  also  important  to  keep  in  mind  that 
using  average  revenues  masks  the 
variability  of  ex-vessel  revenues  in  each 
vessel  class.  While  on  average, 
additional  revenues  appear  greater  than 
VMS-related  costs,  for  some  individual 
vessels  in  each  class  this  will  not  be  the 
case.  Alternative  4.  which  would 
implement  a  two-way  VMS.  would 
produce  higher  costs  per  vessel  (year  1 
at  $3,878-57.607:  subsequent  years  at 
Si. 063-52. 342)  and  would  yield  less 
profit,  than  the  proposed  VMS 
alternative.  Alternative  5.  which  would 
implement  observer  coverage,  would  be 
very  costly  at  S300  per  day.  or  336.000 
per  year  assuming  10  fishing  days  per 
month,  and  would  most  likely  produce 
economic  losses  for  the  majority  of 
limited  entr\-  vessels.  Alternative  2, 
which  would  allow  expanded  fishing  bv 
use  of  declaration  onlv,  would  be  more 
profitable  to  limited  entry  vessels  than 
the  proposed  VMS  measure,  since  they 
would  earn  the  same  revenue  at  a 
minimal  cost. 

Mandatory  VMS  will  allow  for  better 
enforcement  of  fishing  regulations  and 
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provide  a  more  accurate  database  of 
fishing  activity  to  better  meet  the 
conservation  goals  of  the  Pacific 
Groundfish  FMP.  The  proposed  measure 
to  require  all  trawl  vessels  to  declare 
their  intentions  to  fish  is  expected  to 
have  only  a  minimal  impact  on 
individual  trawlers  since  the  cost  of  a 
declaration  is  minimal. 

Most  vessels  affected  by  this  action 
have  gross  annual  receipts  of  under  $3.5 
million  and  are  defined  as  small  entities 
under  section  601  of  the  Regulatory 
Flexibilitv  Act;  however,  there  are 
approximately  10  vessels  defined  as 
large  entities  operating  in  the  limited 
trawl  fishery.  There  could  be  some 
disproportionate  economic  impacts  on 
small  entities  versus  large  entities  for 
the  group  of  limited  entry  vessels  that 
are  less  than  40  ft  (12.192  m)  in  length 
and  have  relatively  low  gross  annual 
receipts.  These  include  90  limited  entry 
vessels,  comprised  of  5  trawl  vessels 
and  85  longline  and  pot  vessels. 
Depending  upon  the  cost  of  the  VMS, 
some  of  these  smaller  vessels  would  be 
forced  to  pay  a  relatively  larger  share  of 
their  annual  expenditures  for  purchase 
of  the  VMS  compared  to  the  larger 
vessels. 

All  vessels  that  fish  in  conservation 
areas  would  increase  their  gross  receipts 
by  being  able  to  fish  in  more  productive 
areas,  having  the  effect  of  increasing 
profitability  and  mitigating  the  cost  of 
the  VMS.  This  mitigation  would  be  less 
for  smaller  vessels,  due  to  their  smaller 
catches  and.  therefore,  income  from 
groundfish. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996  states  that,  for  each  rule  or 
group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA. 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  this  final  rule,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides."  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  letter  to  permit 
holders  that  also  serves  as  small  entity 
compliance  guide  (the  guide)  will  be 
prepared.  Copies  of  this  final  rule  are 
available  from  the  Northw-est  Regional 
Office,  and  the  guide,  i.e..  permit  holder 
letter,  will  be  sent  to  all  holders  of 
limited  entry  permits  for  the  Pacific 
Coast  groundfish  fishery.  The  guide  and 
this  final  rule  will  also  be  available 
upon  request. 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA). 
The  collection  of  this  information  has 
been  approved  by  OMB,  OMB  Control 


Number  0648-0478.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  as  follows:  4 
minutes  per  response  for  each 
declaration  report  at  an  estimated  time 
burden  on  the  public  of  578  hours 
annually  for  all  723  respondents;  At  4 
hours  per  response  for  installation  of  the 
VMS  transceiver  unit  and  5  minutes  per 
response  to  send  the  installation/ 
activation  report  with  an  estimated  time 
burden  to  the  public  from  all  424 
respondents  of  1,696  hours  for 
installation  of  ttie  VMS  transceiver  units 
and  34  hours  annually  for  sending  the 
installation/activation  report;  At  5 
seconds  per  response  for  each  hourly 
position  report,  the  expected  time 
burden  on  the  public  from  all  424 
respondents  would  be  5,159  hours 
annually:  and  at  4  minutes  per  response 
for  each  exemption  report  the  expected 
time  burden  on  the  pubhc  from  145 
respondents  would  be  19  hours 
annually.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  information.  Written 
comments  regarding  the  burden-hour 
estimates  or  other  aspects  of  the 
collection-of-information  requirements 
contained  in  this  rule  may  be  submitted 
to  NMFS  at  the  address  above  and  by  e- 
mail  to  David_Rostker@omb.eop.gov,  or 
faxed  to  (202)  395-7285. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  and  no  person  shall  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

This  final  rule  was  developed  after 
meaningful  consultation  and 
collaboration  with  the  tribal 
representative  on  the  Council  who  has 
agreed  with  the  provisions  that  apply  to 
tribal  vessels. 

List  of  Subjects  in  50  CFR  Pdrl  hhO 

Administrative  practice  ana 
procedure.  American  Samoa.  Fisheries, 
Fishing,  Guam.  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 


Dated:  October  29,  2003. 
Rebeccca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Ser\'ice. 

■  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  660  is  amended  as  follows: 

PART  660— FISHERIES  OFF  THE  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 


Subpart  G- 
Fisheries 


-West  Coast  Groundfish 


■  1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  660.302,  add  "Address  of 
record",  "Groundfish  Conservation  Area 
or  GCA".  "Mobile  transceiver  unit". 
"Office  for  Law  Enforcement",  and 
"Vessel  monitoring  system  or  VMS",  in 
alphabetical  order  to  read  as  follows: 

§660.302     Detlnitions. 

Address  of  record.  Address  of  Record 
means  the  business  address  of  a  person, 
partnership,  or  corporation  used  by 
NMFS  to  provide  notice  of  actions. 

***** 

Groundfish  Conservation  Area  or  GCA 
means  a  geographic  area  defined  by 
coordinates  expressed  in  degrees 
latitude  and  longitude,  created  and 
enforced  for  the  purpose  of  contributing 
to  the  rebuilding  of  overfished  West 
Coast  groundfish  species.  Specific  GCAs 
are  referred  to  or  defined  at  660.304(c). 
***** 

Mobile  transceiver  unit  means  a  vessel 
monitoring  system  or  VMS  device,  as  set 
forth  at  §  660.359.  installed  on  board  a 
vessel  that  is  used  for  vessel  monitoring 
and  transmitting  the  vessel's  position  as 
required  by  this  subpart. 

Office  for  Law  Enforcement  (OLE) 
refers  to  the  National  Marine  Fisheries 
Ser\'ice.  Office  for  Law  Enforcement. 
Northwest  Division. 
***** 

Vessel  monitoring  system  or  \^S 
means  a  vessel  monitoring  system  or 
mobile  transceiver  unit  as  set  forth  in 
§  660.359  and  approved  by  NMFS  for 
use  on  vessels  that  take  (directly  or, 
incidentally)  species  managed  under  the 
Pacific  Coast  Groundfish  FMP.  as 
required  by  this  subpart. 

■  3.  Section  660.303  is  revised  to  read  as 

follows: 

§660.303     Reporting  and  recordkeeping. 

(a)  This  subpart  recognizes  that  catch 
and  effort  data  necessary  for 
implementing  the  PCGFMP  are 
collected  by  the  States  of  Washington. 
Oregon,  and  California  under  existing 
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state  data  collection  requirements. 
Telephone  surveys  of  the  domestic 
industry  may  be  conducted  by  NMFS  to 
determine  amounts  of  whiting  that  may 
be  available  for  reallocation  under  50 
CFR  660.323(a)(4)(vi).  No  Federal 
reports  are  required  of  fishers  or 
processors,  so  long  as  the  data  collection 
and  reporting  systems  operated  by  state 
agencies  continue  to  provide  NMFS 
with  statistical  information  adequate  for 
management, 

(b)  Any  person  who  is  required  to  do 
so  by  the  applicable  state  law  must 
make  and/or  file,  retain,  or  make 
available  anv  and  all  reports  of 
grimndfish  landings  containing  all  data. 
and  in  the  exact  manner,  required  by  the 
applicable  state  law. 

(c)  Any  person  landing  groundfish 
must  retain  on  board  the  vessel  from 
whi(  h  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  state  law  throughout  the 
cumulative  limit  period  during  which  a 
landing  occurred  and  for  15  days 
thereafter. 

Id)  Reporting  requirements  for  vessels 
fishing  m  conservation  areas — (1) 
Declaration  reports  for  trawl  vessels 
intending  to  fish  in  a  conservation  area. 
The  operator  of  any  vessel  registered  to 
a  limited  entry  permit  w^ith  a  trawl 
endorsement:  any  vessel  using  trawl 
gear,  including  exempted  gear  used  to 
take  pink  shrimp,  spot  and  ridgeback 
prawns.  California  halibut  and  sea 
cucumber;  or  any  tribal  vessel  using 
trawl  gear  must  provide  NMFS  with  a 
declaration  report,  as  specified  at 
paragraph  660.303(d)(5).  of  this  section 
to  identify  the  intent  to  fish  within  the 
CCA.  as  defined  at  §  660.304,  or  any 
trawl  RCA.  as  defined  in  the  groufidfish 
annual  management  measures  that  are 
published  in  the  Federal  Register. 

(2)  Dfclanition  reports  for  non-trawl 
vessels  intending  to  fish  in  a 
consen'ation  area.  The  operator  of  any 
vessel  registered  to  a  limited  entry 
permit  with  a  longline  or  pot 
t'ndorsement  must  provide  NMFS  OLE 
with  a  declaration  report,  as  specified  at 
paragraph  (d)(5)  of  this  section,  to 
identify  the  intent  to  fish  within  the 
CCA,  as  defined  at  §  660.304,  or  any 
non-trawl  RCA.  as  defined  in  the 
groundfish  annual  management 
measure'^  that  are  published  in  the 
Federal  Register 

(3)  When  a  declaration  report  for 
fishing  in  a  conservation  area  is 
required,  as  specified  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section,  it  must 
be  submitted  before  the  vessel  leaves 
port: 


(i)  Oii  a  trip  in  which  the  vessel  will 
be  used  to  fish  in  a  conservation  area  for 
the  first  time  during  the  calendar  year; 

(ii)  On  a  trip  in  which  the  vessel  will 
be  used!  to  fish  in  a  conservation  area 
with  a  gear  type  that  is  different  from 
the  gear  declaration  provided  on  a  valid 
declaration  report  as  defined  at 
paragraph  660.303(d)(6)  of  this  section: 
or 

(iii)  Oil  a  trip  in  which  the  vessel  will 
be  used  to  fish  in  a  conservation  area  for 
the  first  time  after  a  declaration  report 
to  cancel  fishing  in  a  conservation  area 
was  received  by  NMFS. 

(4)  Declaration  report  to  cancel 
fishing  in  a  conservation  area.  The 
operatof  of  any  vessel  that  provided 
NMFS  with  a  declaration  report  for 
fishing  in  a  conservation  area,  as 
required  at  paragraphs  (d)(1)  or  (d)(2)  of 
this  section,  must  submit  a  declaration 
report  to  NMFS  OLE  to  cancel  the 
current  declaration  report  before  the 
vessel  Uaves  port  on  a  trip  in  which  the 
vessel  ia  used  to  fish  with  a  gear  that  is 
not  in  the  same  gear  category  set  out  in 
paragraph  §660.303(d)(5)(i)  declared  by 
the  vessel  in  the  current  declaration. 

(5)  Def:laration  reports  will  include: 
the  vessfel  name  and/or  identification 
number,  and  gear  declaration  (as 
defined  in  §  660.303(d)(5)(i)).  Upon 
receipt  of  a  declaration  report,  NMFS 
will  provide  a  conftrmation  code  or 
receipt.  Retention  of  the  confirmation 
code  or  receipt  to  verify  that  the 
declaration  requirement  was  met  is  the 
responsibility  of  the  vessel  owner  or 
operator. 

(i)  One  of  the  following  gear  types 
must  be  declared: 

(A)  Lilnited  entry  fixed  gear, 

(B)  Lifiited  entr\'  midwater  trawl, 

(C)  Lifiited  entry  bottom  trawl, 

(D)  Triwl  gear  including  exempted 
gear  used  to  take  pink  shrimp,  spot  and 
ridgebacic  prawns,  California  halibut 
south  ofiPt.  Arena,  CA,  and  sea 
cucumber, 

(E)  Trfcal  trawl, 

(F)  Other  gear  including:  gear  used  to 
take  spot  and  ridgeback  prawns,  crab  or 
lobster,  facific  halibut,  salmon, 
California  hahbut,  California  sheephead, 
highly  migratory  species,  species 
managed  under  the  Coastal  Pelagic 
Species  Fishery  Management  Plan,  and 
any  species  in  the  gillnet  complex  as 
managed  by  the  State  of  California, 

(G)  Nan-trawl  gear  used  to  take 
groundffeh. 

(ii)  Declaration  reports  must  be 
submitted  through  the  VMS  or  another 
method  that  is  approved  by  NMFS  OLE 
and  announced  in  the  Federal  Register. 
Other  methods  may  include  email, 
facsimile,  or  telephone.  NMFS  OLE  will 
provide,  through  appropriate  media, 


instructions  to  the  public  on  submitting 
declaration  reports.  Instructions  and 
other  information  needed  to  make 
declarations  may  be  mailed  to  the 
limited  entry  permit  owners  address  of 
record.  .NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  permit  owner's  actual 
address  has  changed  without 
notification  to  NMFS,  as  required  at 
§  660.335(a)(2).  Owners  of  vessels  that 
are  not  registered  to  limited  entry 
permits  and  owners  of  vessels  registered 
to  limited  entr\'  permits  that  did  not 
receive  instructions  bv  mail  are 
responsible  for  contacting  NMFS  OLE 
during  business  hours  at  least  3  days 
before  the  declaration  is  required  to 
obtain  information  needed  to  make 
declai-ation  reports.  NMFS  OLE  must  be 
contacted  during  business  hours 
(Monday  through  Friday  between  0800 
and  1700  Pacific  Time).' 

(6)  A  declaration  report  will  be  valid 
antil  a  declaraticm  report  to  revise  the 
existing  gear  declaration  or  a  declaration 
report  to  cancel  fishing  in  a 
conservation  area  is  received  by  NMFS 
OLE.  During  the  period  that  a  vessel  has 
a  valid  declaration  report  on  file  with 
NMFS.  it  cannot  fish  with  a  gear  other 
than  a  gear  type  that  is  within  the  gear 
category  (50  CFR  660.303(d)(5)) 
declared  by  the  vessel.  After  a 
declaration  report  to  cancel  fishing  in 
the  RCA  is  received,  that  vessel  must 
not  fish  in  a  conservation  area  until 
another  declaration  report  for  fishing  by 
that  vessel  in  a  conservation  area  is 
received  by  NMFS. 

■  4,  Section  660.304  is  revised  to  read  as 
follows: 

§660.304  Management  areas,  including 
conservation  areas,  and  commonly  used 
geographic  coordinates. 

(a)  Management  areas.  (1)  Vancouver. 
(i)  The  northeastern  boundary  is  that 
part  of  a  line  connecting  the  light  on 
Tatoosh  Island.  \VA.  with  the  light  on 
Bonilla  Point  on  Vancouver  Island, 
British  Columbia  (at  48°35'75"  N.  lat., 
124=43'00"  W.  long.)  south  of  the 
International  Boundary  between  the 
U.S.  and  Canada  (at  48'29'37.19"  N.  lat., 
124°43'33.19"  W.  long.),  and  north  of 
the  point  where  that  line  intersects  with 
the  boundary  of  the  U.S.  territorial  sea. 

(ii)  The  northern  and  northwestern 
boundary  is  a  line  connecting  the 
following  coordinates  in  the  order 
listed,  which  is  the  provisional 
international  boundary  of  the  EEZ  as 
shown  on  NOA.A/NOS  Charts  #18480 
and  #18007: 
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Point 


N.  lat. 


W.  long. 


1  48=29'37.19" 

2  48"30'11" 

3  48  30'22' 

4  48  30' 14" 


5 
6 

7 
8 
9 


48'29'57" 
48  2944' 
48  28  09" 
48  27'10" 
48  26'47" 


10 48  20'16" 

11  48=18'22' 

12  48=  11  05' 


13 
14 
15 


47=49'15" 
47=36'47" 
47  22'00" 


16  46  42  05" 

17  I  46°3r47" 


124  43 
124  47' 
124  50 
124  54 

124  59 

125  00 
125  05 
125  08 
125  09 
125  22' 
125  29 

125  53 

126  40 

127  ir 

127  41 

128  51' 
129=07' 


33.19" 

13" 

21" 

52" 

14" 

06" 

47" 

25" 

12" 

48" 

58" 

43" 

57" 

58" 

23" 

56" 

39" 


(iii)  The  southern  limit  is  47°30'  N. 
lat. 

(2)  Columbia,  (i)  The  northern  limit  is 
47°30'N.  lat. 

(ii)  The  southern  limit  is  43-00'  N.  lat. 

(3)  Eureka,  (i)  The  northern  limit  is 
43°00'N.  lat. 

(ii)  The  southern  limit  is  40°30'  N.  lat. 

(4)  Monterey,  (i)  The  northern  limit  is 
40°30'  N.  lat. 

(ii)  The  southern  limit  is  36°00'  N.  lat. 

(5)  Conception,  (i)  The  northern  limit 
is  36°00'  N.  lat. 

(ii)  The  southern  limit  is  the  U.S.- 
Mexico International  Boundary',  which 
is  a  line  connecting  the  following 
coordinates  in  the  order  listed: 


Point 

[        N.  lat. 

W.  long. 

1  . 

2  . 

3  . 

4  . 

..     32=35'22" 
..  ,  32=37'37" 
..  j  3r-07'58" 
..  1  30°32'31" 

117=27'49" 
117=49'3r 
118  36'18" 

121  srss" 

(b)  Commonly  used  geographic 
coordinates. 

(1)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(2)  Cape  Lookout,  OR — 45°20'15"  N. 
lat. 

(3)  Cape  Blanco,  OR— 42°50'  N.  lat. 

(4)  Cape  Mendocino,  CA— 40°30'  N. 
lat. 

(5)  North/South  management  line — 
40°10'N.  lat. 

(6)  Point  Arena,  CA— 38°57'30"  N.  lat. 

(7)  Point  Conception,  CA— 34°27'  N. 
lat. 

(c)  Groundfish  Conservation  Areas 
(GCAsl.  In  §  660.302.  a  CCA  is  defined 
as  "a  geographic  area  defined  bv 
coordinates  expressed  in  latitude  and 
longitude,  created  and  enforced  for  the 
purpose  of  contributing  to  the 
rebuilding  of  overfished  West  Coast 
groundfish  species."  Specific  GCAs  may 
be  defined  here  in  this  paragraph,  or  in 
the  Federal  Register,  within  the  harvest 
specifications  and  management 
measures  process.  While  some  GCAs 
may  be  designed  with  the  intent  that 


their  shape  be  determined  bv  ocean 
bottom  depth  contours,  their  shapes  are 
defined  in  regulation  by  latitude/ 
longitude  coordinates  and  are  enforced 
by  those  coordinates.  Fishing  activity 
that  is  prohibited  or  permitted  within  a 
particular  GCA  is  detailed  in  Federal 
Register  documents  associated  with  the 
harvest  specifications  and  management 
measures  process. 

(1)  Rockfish  Cpnsen'ation  Areas 
fHCAs).  RCAs  are  defined  in  the  Federal 
Register  through  the  harvest 
specifications  and  management 
measures  process.  RCAs  may  apply  to  a 
single  gear  type  or  to  a  group  of  gear 
types,  such  as  "trawl  RCAs"  or  "non- 
trawl  RCAs". 

(2)  Cowcod  Conservation  Areas 
(CCAs).  (i)  The  Western  CCA  is  an  area 
south  of  Point  Conception  that  is  bound 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 
33°50'  N.  lat.,  119=30'  W.  long.: 
33°50'N.  lat.,  118^50' W.  long.; 
32=20' N.  lat.,  118=50' W.  long.; 
32°20'N.  lat..  119°37'W.  long.; 
33=00'  N.  lat.,  119=37'  W.  long.; 
33=00' N.  lat.,  119=53' W.  long.; 
33=33' N.  lat.,  119=53' W.  long.; 
33=33'  N.  lat.,  119=30'  W.  long.;  and 

connecting  back  to  33=50'  N.  lat., 

119=30' W.  long. 

(2)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  bv 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 
32=42'  N.  lat..  118=02  W.  long.; 
32=42' N.  lat.,  117=50  W.  long.; 
32=36'42"N.  lat.,  117=50  W.  long.; 
32=30' N.  lat..  117=53'30"  W.  long.; 
32=30' N.  lat..  118=02  W.  long.;  and 

connecting  back  to  32=42'  N.  lat.. 

118=02' W.  long. 

(d)  Yelloweve  Rockfish  Conservation 
Area  (YRCA)'The  YRCA  is  a  C-shaped 
area  off  the  northern  Washington  coast 
that  is  bound  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  listed: 

48=18'  N.  lat..  125=18'  W.  long.; 
48=18' N.  lat..  124=59' W.  long.; 
48=11' N.  lat.,  124=59' W.  long.; 
48=11'N.  lat.,  125=11' W.  long.; 
48=04'  N.  lat..  125=11'  W.  long.; 
48=04'  N.  lat,,  124=59'  W.  long.;  . 
48=00'  N.  lat.,  124=59'  W.  long.; 
48=00' N.  lat.,  125=18' W.  long.;  and 

connecting  back  to  48=18'  N.  lat., 

125=18' W.  long. 

(e)  International  boundaries.  (1)  Any 
person  fishing  subject  to  this  subpart  is 
bound  by  the  international  boundaries 
described  in  this  section, 
notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  any  neighboring  countn,'  regarding 


their  respective  jurisdictions,  until  such 
time  as  new  boundaries  are  established 
or  recognized  by  the  United  States. 

(2)  The  inner  boundajy  of  the  fisher\' 
management  area  is  a  line  coterminous 
with  the  seaward  boundaries  of  the 
States  of  Washington.  Oregon,  and 
California  (the  "3-mile  limit"). 

(3)  The  outer  boundary'  of  the  fishery 
memagement  area  is  a  line  drawn  in 
such  a  manner  that  each  point  on  it  is 
200  nm  from  the  baseline  from  which 
the  territorial  sea  is  measured,  or  is  a 
provisional  or  permanent  international 
boundary'  between  the  United  States  and 
Canada  or  Mexico. 

■  5.  In  §  660.306.  new  paragraphs  (z). 
faa)  and  fhh1  are  addpd  to  read  as  follows: 

§660.306     Prohibitions. 

*  *  *  *  * 

(z)  Vessel  monitoring  systems.  (1)  Use 
any  vessel  registered  to  a  limited  entry 
permit  to  operate  in  State  or  Federal 
waters  seaward  of  the  baseline  from 
which  the  territorial  sea  is  mieasured  off 
the  States  of  Washington.  Oregon  or 
California,  unless  that  vessel  carries  a 
NMFS  OLE  type-approved  mobile 
transceiver  unit  and  complies  with  the 
requirements  described  at  §660.359. 

(2)  Fail  to  install,  activate,  repair  or 
replace  a  mobile  transceiver  unit  prior 
to  leaving  port  as  specified  at  §  660.359. 

(3)  Fail  to  operate  and  maintain  a 
mobile  transceiver  unit  on  board  the 
vessel  at  all  times  as  specified  at 
§660.359. 

(4)  Tamper  with,  damage,  destroy, 
alter,  or  in  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VMS.  mobile  transceiver 
unit,  or  VMS  signal  required  to  be 
installed  on  or  transmitted  bv  a  vessel 
as  specified  at  §660.359. 

(5)  Fail  to  contact  NMFS  OLE  or 
follow  NMFS  OLE  instructions  when 
automatic  position  reporting  has  been 
interrupted  as  specified  at  §660.359. 

(6)  Register  a  VMS  transceiver  unit 
registered  to  more  than  one  vessel  at  the 
same  time. 

(aa)  Fishing  in  consen'ation  areas. 
Fish  with  any  traw!  gear,  including 
exempted  gear  used  to  take  pink  shrimp, 
spot  and  ridgeback  prawns,  California 
halibut  south  of  Pt.  Arena,  CA,  and  sea 
cucumber;  or  with  trawl  gear  from  a 
tribal  vessel  or  with  any  gear  from  a 
vessel  registered  to  a  groundfish  limited 
entry  permit  in  a  conser\'ation  area 
unless  the  vessel  owner  or  operator  has 
a  valid  declaration  confirmation  code  or 
receipt  for  fishing  in  conservation  area 
as  specified  at  §  660.303(d)(5). 

(bb)  Operate  any  vessel  registered  to 
a  limited  entry  permit  with  a  trawl 
endorsement  in  a  Trawl  Rockfish 
Conser\ation  Area  (as  defined  at 


62384 


i 

Federal  Register/ Vol.  68,  No.  213/Tuesday,  November  4.  2003/Rules  and  Regulations 


660.302).  except  for  purposes  of 
continuous  transiting,  with  all 
groundfish  trawl  provided  that  all 
groundfish  trawl  gear  is  stowed  in 
accordance  with  660.322(b)(8),  or  except 
as  authorized  in  the  annual  groundfish 
management  measures  published  in  the 
Federal  Register 

■  6.  In  §  660.322  new  paragraph  (b)(7)  is 
added  to  read  as  follows: 

§660.322    Gear  restrictions. 


(b) 


*    *    * 


(7)  Trawl  vessels  may  transit  through 
the  frawl  RCA.  with  or  without 
groundfish  on  board,  provided  all 
groundfish  trawl  gear  is  stowed  either: 

(i)  Below  deck;  or 

(ii)  If  the  gear  cannot  readily  be 
moved,  in  a  secured  and  covered 
manner,  detached  from  all  towing  lines, 
so  that  it  is  rendered  unusable  for 
fishing:  or 

(iii)  Remaining  on  deck  uncovered  if 
the  trawl  doors  are  hung  from  their 
stanchions  and  the  net  is  disconnected 
from  the  doors. 
*         ♦         «         »         * 

■  7.  Section  660.359  is  added  to  subpart 
G  to  read  as  follows: 

§660.359    Vessel  Monitoring  System  (VMS) 
Requirements. 

laj  What  is  a  VMS?  A  VMS  consists 
of  a  NMFS  OLE  type-approved  mobile 
transceiver  unit  that  automaticallv 
determines  the  vessel's  position  and 
transmits  it  to  a  NMFS  OLE  type- 
approved  communications  service 
provider.  The  communications  service 
provider  receives  the  transmission  and 
relays  it  to  NMFS  OLE. 

(b)  Who  is  required  to  have  VMS?  A 
vessel  registered  f(5r  use  with  a  Pacific 
Coast  groundfish  limited  entrv  permit 
that  fishes  in  state  or  Federal  water 
seaward  of  the  baseline  from  which  the 
territorial  sea  is  measured  off  the  States 
of  Washington.  Oregon  or  California  is 
required  to  install  a  NMFS  OLE  type- 
approved  mobile  transceiver  unit  and  to 
arrange  for  an  NMFS  OLE  type- 
approved  communications  service 
provider  to  receive  and  relay 
transmissions  to  NMFS  OLE,  prior  to 
fishing. 

(c)  How  are  mobile  transceiver  units 
and  communications  service  providers 
approved  hv  XMFS  OLE-!-  (1)  NMFS  OLE 
will  publish  type-approval 
specifications  for  VMS  components  in 
the  Federal  Register  or  notify  the  public 
through  other  appropriate  media. 

(2)  Mobile  transceiver  unit 
manufacturers  or  communication 
service  providers  will  submit  products 
or  services  to  NMFS  OLE  for  evaluation 
based  on  the  published  specifications. 


(3)  NMFS  OLE  may  publish  a  list  of 
NMFS  OLE  type-approved  mobile 
transceiver  units  and  communication 
service  providers  for  the  Pacific  Coast 
groundfish  fishery  in  the  Federal 
Register  or  notify'  the  public  through 
other  appropriate  media.  As  necessarv. 
NMFS  OLE  may  publish  amendments  to 
the  list  of  type-approved  mobile 
transceiver  units  and  communication 
service  providers  in  the  Federal 
Register  or  through  other  appropriate 
media.  A  list  of  VMS  transceivers  that 
have  been  type-approved  by  NMFS  OLE 
may  be  mailed  to  the  permit  owner's 
address  of  record.  NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  applicant's  actual  address 
has  changed  without  notification  to 
NMFS,  as  required  at  660.335(a)(2), 

(d)  What  are  the  vessel  ov^'ner's 
responsibilities?  If  you  are  a  vessel 
owner  that  must  participate  in  the  VMS 
program,  you  or  the  vessel  operator 
must: 

(1)  Obtain  a  NMFS  OLE  type- 
approved  mobile  transceiver  unit  and 
have  it  iastalled  on  board  your  vessel  in 
accordance  with  the  instructions 
provided  by  NMFS  OLE.  You  may  get  a 
copy  of  the  VMS  installation  and 
operation  instructions  from  the  NMFS 
OLE  Northwest,  VMS  Program  Manager 
upon  request  at  7600  Sand  Point  Way 
NE.,  Seattle.  WA  98115-6349,  phone: 
(206) 526-6133. 

(2)  Activate  the  mobile  transceiver 
unit,  submit  an  activation  report,  and 
receive  confirmation  from  NMFS  OLE 
that  the  VMS  transmissions  are  being 
received  before  participating  in  a  fishery 
requiring  the  VMS.  Instructions  for 
submitting  an  activation  report  may  be 
obtained  from  the  NMFS  OLE, 
Northwest  VMS  Program  Manager  upon 
request  at  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115-6349,  phone: 
(206)526-6133.  An  activation  report 
must  again  be  submitted  to  NMFS  OLE 
following  reinstallation  of  a  mobile 
transceiver  unit  or  change  in  service 
provider  before  the  vessel  may 
participate  in  a  fishery  requiring  the 
VMS. 

(i)  Activation  reports.  If  you  are  a 
vessel  owner  who  must  use  VMS  and 
you  are  activating  a  VMS  transceiver 
unit  for  the  first  time  or  reactivating  a 
VMS  transceiver  unit  following  a 
reinstallation  of  a  mobile  transceiver 
unit  or  change  in  service  provider,  you 
must  fax  NMFS  OLE  an  activation  ' 
report  that  includes:  Vessel  name;  vessel 
owner's  name,  address  and  telephone 
number,  vessel  operator's  name,  address 
and  telephone  number,  USCG  vessel 
documentation  number/state 
registration  number;  if  applicable,  the 


groundfish  permit  number  the  vessel  is 
registered  to:  VMS  transceiver  unit 
manufacturer;  VMS  communications 
service  provider;  V^MS  transceiver 
identification;  identifv'ing  if  the  unit  is 
the  primary  or  backup;  and  a  statement 
signed  and  dated  by  the  vessel  owner 
confirming  compliance  with  the 
installation  procedures  provided  bv 
NMFS  OLE. 

(ii)  Ownership  of  the  VMS  transceiver 
unit  may  be  transferred  from  one  vessel 
to  another  vessel  by  submitting  a  new 
activation  report,  which  identifies  that 
the  transceiver  unit  was  previously 
registered  to  another  vessel,  and  by 
providing  proof  of  ownership  of  the 
VMS  transceiver  unit  or  proof  of  service 
termination  from  the  communication 
service  provider. 

(3)  Operate  the  mobile  transceiver 
unit  continuously  24  hours  a  day 
throughout  the  calendar  vear.  unless 
such  vessel  is  exempted  under 
paragraph  (d)(4)  of  this  section. 

(4)  VMS  exemptions.  A  vessel  that  is 
required  to  operate  the  mobile 
transceiver  unit  continuously  24  hours 
a  day  throughout  the  calendar  year  may 
be  exempted  from  this  requirement  if  a 
valid  exemption  report,  as  described  at 
§660.359(d)(4)(iii),  is  received  by  NMFS 
OLE  and  the  vessel  is  in  compliance 
with  all  conditions  and  requirements  of 
the  \^S  exemption  identified  in  this 
section. 

(i)  Haul  out  exemption.  When  it  is 
anticipated  that  a  vessel  will  be 
continuously  out  of  the  water  for  more 
than  7  consecutive  days  and  a  valid 
exemption  report  has  been  received  by 
NMFS  OLE,  electrical  power  to  the  VMS 
mobile  transceiver  unit  may  be  removed 
and  transmissions  may  be  discontinued. 
Under  this  exemption,  VMS 
transmissions  can  be  discontinued  from 
the  time  the  vessel  is  removed  from  the 
water  until  the  time  that  the  vessel  is 
placed  back  in  the  water. 

(ii)  Outside  areas  exemption.  When 
the  vessel  will  be  operating  seaward  of 
the  EEZ  off  Washington.  Oregon,  or 
California  continuously  for  more  than  7 
consecutive  days  and  a  valid  exemption 
report  has  been  received  by  NMFS  OLE, 
the  VMS  mobile  transceiver  unit 
transmissions  may  be  reduced  or 
discontinued  from  the  time  the  vessel 
leaves  the  EEZ  off  the  coasts  of 
Washington,  Oregon  or  California  until 
the  time  that  the  vessel  re-enters  the 
EEZ  off  the  coasts  of  Washington, 
Oregon  or  California.  Under  this 
exemption,  the  vessel  owner  or  operator 
can  request  that  NMFS  OLE  reduce  or 
discontinue  the  VMS  transmissions  after 
receipt  of  an  exemption  report,  if  the 
vessel  is  equipped  with  a  VMS 


Federal  Register /Vol    BH    No.  213 /Tuesday.  November  4.  2003 /Rules  and  Regulations  62:-185 


transceiver  unit  that  NMFS  OLE  ha^ 
approved  for  this  exemption. 

(iii)  Exemption  reports  must  be 
submitted  through  the  VMS  or  another 
method  that  is  approved  by  NMFS  OLE 
and  announced  in  the  Federal  Register 
Other  methods  may  include  email, 
facsimile,  or  telephone.  NMFS  OLE  will 
provide,  through  appropriate  media, 
instructions  to  the  public  on  submitting 
exemption  reports.  Instructions  and 
other  information  needed  to  make 
exemption  reports  may  be  mailed  to  the 
limited  entry  permit  owner's  address  of 
record.  NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  permit  owner's  actual 
address  has  changed  without 
notification  to  NMFS,  as  required  at 
660,335(a)(2).  Owners  of  vessels 
registered  to  limited  entry  permits  that 
did  not  receive  instructions  by  mail  are 
responsible  for  contacting  NMFS  OLE 
during  business  hours  at  least  3  davs 
before  the  exemption  is  required  to 
obtain  information  needed  to  make 
exemption  reports.  NMFS  OLE  must  be 


contacted  during  business  hours 
(Monday  through  Fridav  between  0800 
and  1700  Pacific  Standard  Time). 

(iv)  Exemption  reports  must  be 
received  by  NMFS  at  least  2  hours  and 
not  more  than  24  hours  before  the 
exempted  activities  defined  at 
§660.359(d)(4)(i)  and  (ii)  occur.  An 
exemption  report  is  valid  until  NMFS 
receives  a  report  canceling  the 
exemption.  An  exemption  cancellation 
must  be  received  at  least  2  hours  before 
the  vessel  re-enters  the  EEZ  following 
an  outside  areas  exemption  or  at  least  2 
hours  before  the  vessel  is  placed  back  in 
the  water  following  a  haul  out 
exemption. 

(5)  When  aware  that  transmission  of 
automatic  position  reports  has  been 
interrupted,  or  when  notified  by  NMFS 
OLE  that  automatic  position  reports  are 
not  being  received,  contact  NMFS  OLE 
at  7600  Sand  Point  Way  NE.  Seattle,  WA 
98115-6349,  phone:  (206)526-6133  and 
follow  the  instructions  provided  to  vou. 
Such  instructions  may  include,  but  are 
not  limited  to,  manually  communicating 
to  a  location  designated  by  NMFS  OLE 


the  vessel's  position  or  returning  to  port 
until  the  VMS  is  operable. 

(6)  After  a  fishing  trip  during  which 
interruption  of  automatic  position 
reports  has  occurred,  the  vessel's  owner 
or  operator  must  replace  or  repair  the 
mobile  transceiver  unit  prior  to  the 
vessel's  next  fishing  trip.  Repair  or 
reinstallation  of  a  mobile  transceiver 
unit  or  installation  of  a  replacement, 
including  change  of  communications 
ser\'ice  provider  shall  be  in  accordance 
with  the  instructions  provided  bv  NMFS 
OLE  and  require  the  same  certification. 

(7)  Make  the  mobile  transceiver  units 
available  for  inspection  by  NMFS  OLE 
personnel.  U.S.  Coast  Guard  personnel, 
state  enforcement  personnel  or  any 
authorized  officer. 

(8)  Ensure  that  the  mobile  transceiver 
unit  is  not  tampered  with,  disabled, 
destroyed  or  operated  improperlv. 

(9)  Pay  all  charges  levied  by  the 
communication  ser\'ice  provider  as 
necessary  to  ensure  continuous 
operation  of  the  VMS  transceiver  units. 

[PR  Doc.  03-27602  Filed  11-3-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Parts  93,  94,  and  95 

[Docket  No.  03-080-1] 
RIN  0579-AB73 

Bovine  Spongiform  Encephalopathy: 
Minimal  Risk  Regions  and  Importation 
of  Commodities 

AGENCY:  .-\nimal  and  Plant  Health 
In>pt^ctu>n  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 

the  regulations  regarding  the 
importation  of  animals  and  animal 
products  to  recognize  a  category  of 
regions  that  present  a  minimal  risk  of 
introducing  bovine  spongiform 
encephalopathv  (BSE)  into  the  United 
States  via  live  ruminants  and  ruminant 
products,  and  are  proposing  to  add 
Canada  to  this  categorv.  We  are  also 
proposing  to  allow  the  importation  of 
certain  live  ruminants  and  ruminant 
products  and  byproducts  from  such 
regions  under  certain  conditions.  We 
believe  this  action  is  warranted'because 
it  would  continue  to  protect  against  the 
introduction  of  BSE  into  the  United 
States  while  removing  unnecessary 
prohibitions  on  certain  commodities 
from  Canada  and  other  regions  that 
qualify  as  BSE  minimal-risk  regions. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  5, 
2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No,  03-080-1, 
Regulatory  .■\nalysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  .No.  03-080-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 


comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-080-1"  on  the  subject  line. 

You  may  read  the  risk  assessment, 
environmental  assessment,  economic 
analysis,  and  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  hidependence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

.APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
w-wi\'.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  James-Preston,  Director, 
Technical  Trade  Services,  National 
Center  for  Import  and  Export,  VS, 
APHIS,  4700  River  Road  Unit  38, 
Riverdale.  MD  20737-1231:  (301)  734- 
4356 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(USDA  or  the  Department)  regulates  the 
importation  of  animals  and  animal 
products  into  the  United  States  to  guard 
against  the  introduction  of  animal 
diseases.  The  regulations  in  9  CFR  parts 
93,  94.  95,  and  96  (referred  to  below  as 
the  regulations)  govern  the  importation 
of  certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay.  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathv 
(BSE). 

BSE  is  a  progressive  neurological 
disorder  of  cattle  that  results  from 
infection  by  an  unconventional 
transmissible  agent  and  is  not  known  to 
exist  in  the  United  States.  The  disease 
has  been  difficult  to  define 
experimentally  with  precision,  ahhough 
risk  factors  that  are  independent  of  the 
causative  agent  have  been  identified  and 


can  be  mitigated.  Much  of  the  available 
data  originated  from  epidemiological 
observations  and  not  from  controlled 
studies.  Controlled  studies  are  often 
difficult  to  conduct  because  of 
limitations  in  experimental  models  and 
the  length  of  time  necessary  to  conduct 
the  studies,  which  may  require  years. 
Currently,  the  most  accepted  theory  is 
that  the  agent  is  a  modified  form  of  a 
normal  cell  surface  component  known 
as  prion  protein,  although  other  types  of 
agents  have  been  implicated,  including 
virinos.  The  pathogenic  form  of  the 
protein  is  both  less  soluble  and  more 
resistant  to  degradation  than  the  normal 
form.  The  BSE  agent  is  extremely 
resistant  to  heat  and  to  normal 
sterilization  processes.  It  does  not  evoke 
any  demonstrated  immune  response  or 
inflammatory  reaction  in  host  animals. 

Despite  the  difficulty  in  defining  BSE 
experimentally  with  precision,  risk 
factors  for  BSE  that  can  be  mitigated 
have  been  identified.  These  factors  are 
based  on  technical  knowledge  and 
disease  epidemiology  and  do  not  require 
definition  of  the  nature  of  the  agent.  We 
believe  that  risk  mitigation  measures 
that  address  the  risk  factors  for  BSE  will 
be  effective  regardless  of  the  precise 
nature  of  the  BSE  agent. 

It  appears  that  BSE  is  spread 
primarily  through  the  use  of  ruminant 
feed  containing  protein  and  other 
products  from  ruminants  infected  with 
BSE.  Ruminants  in  the  United  States 
could  be  exposed  to  the  disease  if 
materials  carrying  the  BSE  agent — such 
as  certain  meat,  animal  products,  or 
animal  byproducts  from  ruminants — 
were  imported  into  the  United  States 
and  were  fed  to  ruminants  in  this 
country.  BSE  could  also  be  introduced 
into  the  United  States  if  ruminants  with 
BSE  were  imported  into  the  United 
States. 

Because  of  these  risks,  the  regulations 
prohibit  the  importation  of  live 
ruminants  and  certain  ruminant 
products  and  byproducts  from  two 
categories  of  regions;  (1)  Those  regions 
in  which  BSE  is  known  to  exist,  which 
are  listed  in  §  94.18(a)(1)  of  the 
regulations;  and  (2)  those  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  because  their 
import  requirements  are  less  restrictive 
than  those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  the  regions  have  inadequate 
surveillance.  These  regions  of  "undue 
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risk"  are  listed  in  §  94.18(a)(2)  of  the 
regulations. 

The  prohibitions  on  the  importation 
of  animals,  meat,  and  other  animal 
products  into  the  United  States  from 
regions  listed  in  §  94.18(a)(1)  or  (a)(2) 
are  set  forth  in  9  CFR  parts  93.  94,  95, 
and  96.  Section  93.401  prohibits  the 
importation  of  any  ruminant  that  has 
been  in  these  regions.  E.xcept  for  certain 
controlled  transit  movements,  paragraph 
(b)  of  §  94.18  prohibits  the  importation 
of  fresh  (chilled  or  frozen)  meat,  meat 
products,  and  most  other  edible 
products  of  ruminants  that  have  been  in 
any  of  the  regions.  Paragraph  (c)  of 
§  94.18  restricts  the  importation  of 
gelatin  derived  from  ruminants  that 
have  been  in  any  of  the  regions.  Section 
95.4  prohibits  or  restricts  the 
importation  of  certain  byproducts  from 
ruminants  that  have  been  in  anv  of  the 
regions,  and  §  96.2  prohibits  the 
importation  of  casings,  except  stomach 
casings,  from  ruminants  that  have  been 
in  any  of  the  regions. 

Essentially  then,  under  the  current 
regulations,  there  are  three  categories  of 
regions  with  regard  to  BSE.  Currently,  a 
region  is  considered  either:  (1)  A  region 
free  of  BSE:  (2)  a  region  in  which  BSE 
is  known  to  exist:  or  (3)  a  region  that 
presents  an  undue  risk  of  BSE.  Imports 
from  free  regions  are  generally  not 
subject  to  restrictions  because  of  BSE. 
Imports  from  BSE-affected  regions  and 
those  that  present  an  undue  risk  are 
governed  by  the  same  set  of  restrictions. 

We  believe  it  is  appropriate  to 
recognize  an  additional  categorv  of 
regions  with  regard  to  BSE — the  BSE 
minimal-risk  region.  This  category- 
would  include  (1)  those  regions  in 
which  a  BSE-infected  animal  has  been 
diagnosed,  but  in  which  measures  have 
been  taken  that  make  it  unlikelv  that 
BSE  would  be  introduced  from  the 
region  into  the  United  States,  and  (2) 
those  regions  that  cannot  be  considered 
BSE  free  even  though  BSE  has  not  been 
detected,  but  that  have  taken  sufficient 
measures  to  be  considered  minimal  risk. 
For  instance,  a  region  listed  in 
§  94.18(a)(2)  as  an  "undue  risk"  region 
might  have  increased  its  levels  of 
surveillance  or  import  restrictions  to  the 
point  that  the  risk  of  BSE  introduction 
from  that  region  becomes  unlikelv.  but 
not  yet  have  had  mitigation  measures  in 
place  long  enough  to  be  considered 
BSE-free. 

In  §  94.0.  we  would  define  bovine 
spongiform  encephalopathy  (BSE) 
minimal-risl<  region  by  listing  the  factors 
we  would  consider  in  determining  the 
region's  risk  status.  In  a  new 
§  94.18(a)(3).  we  would  list  the  regions 
that  the  Administrator  has  approved  for 
this  designation.  At  this  time,  we  are 


proposing  to  designate  one  countrv. 
Canada,  as  a  BSE  minimal-risk  region 
according  to  the  newly  proposed  factors. 
(These  factors,  and  the  reasons  whv  we 
believe  Canada  meets  them,  are 
discussed  in  detail  below.)  In 
§  94.18(a)(4),  we  would  explain  that  a 
region  may  request  to  be  designated  a 
BSE  minimal-risk  region  by  following 
the  procedures  set  forth  in  our 
regulations  in  9  CFR  part  92, 
"importation  of  Animals  and  Animal 
Products:  Procedures  for  Requesting 
Recognition  of  Regions." 

Canada  as  a  BSE  Minimal-Risk  Region 

On  May  20,  2003.  the  Canadian  Food 
Inspection  Agency  reported  a  case  of 
BSE  in  a  beef  cow  in  northern  Alberta, 
Therefore,  in  order  to  prevent  the 
introduction  of  BSE  into  the  United 
States,  we  published  an  interim  rule  on 
Mav  29.  2003  (68  PR  31939-31940, 
Docket  No.  03-058-1).  effective 
retroactively  to  May  20,  2003.  to  add 
Canada  to  the  list  of  regions  where  BSE 
exists.  As  a  result  of  that  action,  the 
importation  of  ruminants  that  have  been 
in  Canada  and  the  importation  of  meat, 
meat  products,  and  certain  other 
products  and  byproducts  of  ruminants 
that  have  been  in  Canada  are  prohibited 
or  restricted. 

Following  the  detection  of  the  BSE- 
infected  cow.  Canada  conducted  an 
epidemiological  investigation  of  the  BSE 
occurrence,  and  took  action  to  guard 
against  any  spread  of  the  disease, 
including  the  quarantining  and 
depopulation  of  herds  and  animals 
determined  to  possibly  be  at  risk  for 
BSE.  Subsequently.  Canada  asked 
APHIS  to  consider  reestablishing  the 
importation  of  ruminants  and  ruminant 
products  into  the  United  States  from 
that  country,  based  on  information 
made  available  to  APHIS  regarding 
Canada's  veterinary  infrastructure, 
disease  history,  practices  for  preventing 
widespread  introduction,  exposure, 
and/or  establishment  of  BSE.  and 
measures  taken  following  detection  of 
the  disease. 

In  this  document,  we  are  proposing  to 
list  Canada  as  a  BSE  minimal-risk  region 
based  on  an  analysis  we  conducted  of 
the  conditions  considered  for  such  a 
designation  and  the  information 
available  to  us  regarding  how  Canada 
meets  those  conditions.  The  risk 
document.  "Risk  Analysis:  BSE  Risk 
from  Importation  of  Designated 
Ruminants  and  Ruminant  Products  from 
Canada  into  the  United  States,"  also 
identifies  the  measures  we  believe  are 
necessary  to  mitigate  any  BSE  risk  that 
specific  commodities  imported  from 
Canada  might  present  to  the  United 
States  (discussed  in  this  proposed  rule. 


below,  under  the  heading  "Importation 
of  Ruminant  Commodities  from  a  BSE 
Minimal-Risk  Region"). 

You  may  view  the  analysis  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
i<;  provided  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
proposed  rule).  You  may  also  request  a 
copy  by  calling  or  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  ihi-  liiie  of  the 
analysis  when  requesting  copies.  You 
may  also  view  the  analysis  on  the 
Internet  by  accessing  the  APHIS  Web 
site  at  http://\\rww. aphis.usda.gov.  At 
the  APHIS  Web  site,  click  on  the  "Hot 
Issues"  button.  On  the  next  screen,  click 
on  the  listing  for  "Bovine  Spongiform 
Encephalopathy  (BSE)."  On  the  next 
screen,  click  on  the  listing  for  "Risk 
Analysis:  BSE  Risk  from  Importation  of 
Designated  Ruminants  and  Ruminant 
Products  from  Canada  into  the  United 
States." 

In  this  proposed  rule,  we  first  discuss 
the  factors  we  would  consider  in 
classifying  a  region  as  a  BSE  minimal- 
risk  region.  We  would  consider  these 
factors  in  considering  requests  from  anv 
region  to  be  classified  as  a  BSE  minimal- 
risk  region  We  then  discuss  whv  we 
believe  Canada  qualifies  as  a  BSE 
minimal-risk  region.  Following  that,  we 
discuss  mitigations  that  we  would  applv 
to  specific  commodities  from  Canada 

Proposed  Factors  for  BSE  .Minimal-Kisk 
Regions 

APHIS  has  developed  a  list  of  factors 
we  would  use  to  evaluate  the  BSE  risk 
from  a  region  and  classify  a  region  as  a 
BSE  minimal-risk  region.  We  would  use 
these  factors  as  a  combined  and 
integrated  evaluation  tool.  We  are 
proposing  to  base  the  classification  on 
an  evaluation  of  the  sum  total  of  these 
factors,  focusing  on  overall  effectiveness 
of  control  mechanisms  in  place  (e.g.. 
surveillance,  import  controls,  and  a  ban 
on  the  feeding  of  ruminant  protein  to 
ruminants).  For  regions  in  which  BSE 
has  been  diagnosed,  we  would  base  our 
evaluation  on  the  overall  effectiveness 
of  such  control  mechanisms  in  place  at 
the  time  BSE  was  diagnosed  in  the 
region,  and  on  actions  taken  after  the 
diagnosis  (e.g..  an  epidemiological 
investigation  of  the  occurrence).  For 
regions  in  which  BSE  has  not  been 
diagnosed,  we  would  base  our 
evaluation  on  the  adequacy  of 
surveillance  mechanisms  to  detect 
disease,  efficacy  of  a  feed  ban.  and 
effectiveness  of  programs  in  place  to 
prohibit  entry  into  and  establishment  of 
disease  in  the  region.  This  approach 
differs  from  some  of  the  numerical 
criteria  specified  by  the  Office 
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!nt«>rnatiniial  dfs  Epizonties  (OIE)  in  its 
rpcummendations  for  a  BSE  minimal- 
risk  country  or  zone.  (The  OIE 
recommendations  are  recognized  by  the 
World  Trade  Organization  as 
mtt'rnationa!  recommendations  for 
animal  disease  control  ) 

For  example,  according  to  OIE 
recommendations,  a  ban  on  the  feeding 
of  ruminant  protein  to  ruminants  should 
have  been  in  place  for  a  minimum  of  7 
years  for  a  region  to  meet  the  criteria  for 
BSE  minimal  risk,  even  though  there  is 
a  significant  level  of  variabilitv  in 
current  estimates  of  the  BSE  incubation 
period,  which  should  govern  the 
recommended  length  of  time  of  an 
effective  feed  ban.  According  to  this 
criterion,  a  region  could  fail  to  be 
classified  as  a  BSE  minimal-risk  region 
because  it  had  not  had  a  feed  ban  in 
effect  for  the  precise  period  of  time 
specified,  even  if  it  has  excelled  in 
Mir\  t'illance  and  control  mechanisms. 
We  believe  it  is  more  appropriate  to 
evaluate  the  overall  combined  effect  of  , 
the  factors  described  below  when 
assessing  the  BSE  risk  level  of  a  region. 

Definition  of  Bovine  Spongiform 
Encephalopathy  Minimal-Risk  Region 

We  propose  to  define  bovnw 
spongiform  encephalopathy  (BSE) 
minimal-risk  region  in  §  94.0  to  mean  a 
region  that: 

1.  Maintains,  and.  in  the  case  of 
regions  where  BSE  was  detected,  had  rn 
place  prior  to  the  detection  of  BSE,  risk 
mitigation  measures  adequate  to  prevent 
widespread  exposure  and/or 
establishment  of  the  disease.  Such 
measures  include  the  following: 

a.  Restrictions  on  the  importation  of 
animals  sufficient  to  minimize  the 
possibility  of  infected  ruminants  being 
imported  into  the  region,  and  on  the 
mipnrtation  of  animal  products  and 
animal  feed  containing  ruminant 
protein  sufficient  to  minimize  the 
possibility  of  ruminants  in  the  region 
being  exposed  to  BSE; 

b.  Surveillan(  p  for  BSE  at  levels  that 
meet  or  exceed  OIE  recommendations 
for  surveillance  for  BSE;  and 

c.  A  ban  on  the  feeding  of  ruminant 
protein  to  ruminants  that  appears  to  be 
an  effective  barrier  to  the  dissemination 
of  the  BSE  infectious  agent,  with  no 
evidence  of  significant  noncompliance 
with  the  ban. 

2  In  regions  where  BSE  was  detected. 
conducted  an  epidemiological 
investigation  following  detection  of  BSE 
sufficient  to  confirm  the  adequacy  of 
measures  to  prevent  the  further 
introduction  or  spread  of  BSE.  and 
continues  to  take  such  measures. 

3  In  regions  where  BSE  was  detected, 
took  additional  risk  mitigation 


measures,  as  necessary,  following  the 
BSE  outbreak  based  on  risk  analysis  of 
the  outbreak,  and  continues  to  take  such 
measures. 

Each  element  of  this  definition  is 
explained  below. 

1.  The  region  maintains,  and.  in  the 
case  of  legions  where  BSE  was  detected, 
had  in  place  prior  to  the  detection  of 
BSE.  risk  mitigation  measures  adequate 
to  prevent  widespread  exposure  and/or 
establishment  of  the  disease. 

This  factor  is  important  in 
determining  those  regions  in  which  a 
BSE  outbreak  is  unlikely  to  occur,  or,  if 
an  outbreak  does  occur,  in  which  it  is 
likely  to  be  limited.  If  a  region 
maintains  controls  designed  to 
minimize  BSE  introduction  or  exposure 
of  animals,  and,  in  those  regions  where 
BSE  has  been  detected,  if  the  region  had 
such  controls  in  place  at  the  time  of 
detection,  it  is  more  likely  to  present 
minimal  risk  than  a  region  that  does  not 
have  such  controls  in  place.  According 
to  our  dafinition  of  a  BSE  minimal-risk 
region,  slich  measures  would  include 
importation  restrictions,  surveillance, 
and  a  feading  ban,  as  follows: 

la.  Restrictions  on  the  importation  of 
animals  sufficient  to  minimize  the 
possibiliW  of  infected  ruminants  being 
imported  into  the  region,  and  on  the 
importation  of  animal  products  and 
animal  fied  containing  ruminant 
protein  sufficient  to  minimize  the 
possibilitx'  of  ruminants  in  the  region 
being  exposed  to  BSE. 

This  falctor  addresses  whether  the 
region  fapes  a  high  risk  of  initial  or 
recurrent  BSE  outbreaks  from  multiple 
importations  of  animals  or  products  tliat 
may  spread  BSE.  In  those  regions  in 
which  BSE  has  been  detected,  it 
addresses  whether  the  region's  BSE 
outbreak  was  more  likely  the  result  of  a 
point  failure  in  its  import  controls  or 
possible  exposure  prior  to  the 
implemehtation  of  such  import  controls. 
Because  the  incubation  period  for  BSE   - 
is  generally  measured  in  years,  the 
finding  (xf  a  case  of  BSE  reflects  an 
exposure  that  occurred  several  vears  in 
the  past. 

A  region  that  has  prohibited  the 
importation  of  high-risk  animals  and 
products  from  regions  that  are  affected 
with  or  pose  an  undue  risk  of  BSE  will 
have  minimized  its  possible  exposure  to 
the  disease.  Conversely,  a  region  that 
continues  to  import  high-risk 
commodities  until  a  case  of  BSE  is 
diagnosed  has  continued  exposure  and 
presents  a  more  significant  risk. 
Whether  commodities  are  considered 
low-risk  or  high-risk  can  be  based  on  the 
commodities'  inherent  lack  of  risk,  the 
low  risk  evel  of  the  exporting  region. 


and/or  controls  on  the  movement  and 
use  of  the  commodities  after  entry . 

lb.  Sun'eillnnce  for  BSE  at  levels  that 
meet  or  exceed  OIE  recommendations 
for  sur\-eillance  for  BSE. 

This  factor  addresses  whether  BSE 
outbreaks  are  or  would  be  likely  to  be 
quickly  and  reliably  identified  in  a 
region,  helping  support  a  minimal-risk 
designation,  or  whether  lack  of  effective 
surveillance  suggests  the  possibility  that 
BSE-infected  animals  may  be 
overlooked  and  the  scale  of  a  BSE 
problem  may  be  greater  than  is  officially 
recognized. 

As  noted  above,  the  OIE 
recommendations  are  recognized  bv  the 
World  Trade  Organization  as 
international  recommendations  for 
animal  disease  control.  The  OIE  Code 
provides  guidelines  for  surveillance  and 
monitoring  systems  for  BSE.  identif}'ing 
the  minimum  number  of  annual 
investigations  recommended  based  on 
the  adult  cattle  population  of  a  countrv. 

Ic.  A  ban  on  the  feeding  of  ruminant 
protein  to  ruminants  that  appears  to  be 
an  effective  barrier  to  the  dissemination 
of  the  BSE  infectious  agent,  with  no 
evidence  of  significant  noncompliance 
with  the  bun. 

The  primary  source  of  BSE  infection 
appears  to  be  feed  contaminated  with 
the  infectious  agent.  Scientific 
evidence  '  shows  that  feed 
contamination  results  from  the 
incorporation  of  ingredients  that  contain 
ruminant  protein  derived  from  infected 
animals.  Standard  rendering  processes 
do  not  completely  inactivate  the  BSE 
agent.  Therefore,  rendered  protein  such 
as  meat-and-bone  meal  derived  froin 
infected  animals  may  contain  the 
infectious  agent.  Bans  prohibiting 
incorporation  of  mammalian  or 
ruminant  protein  into  ruminant  feed  are 
imposed  to  mitigate  risk. 

This  factor  distinguishes  between 
regions  with  effective  feed  bans  and 
those  Without  them.  In  a  region  in 
which  BSE  has  been  detected,  if  an 
animal  with  BSE  was  born  after  a  feed 
ban  was  implemented,  it  is  a  sign  that 
the  feed  ban  ma>  not  be  effectively 
enforced. 

2.  In  a  region  in  which  BSE  has  been 
detected,  the  region  conducted  an 


'  Wilesmilh.  JVV  .  Wells,  t;  A.H..  Cranwell,  M.P.. 
and  Ryan,  IB.M  ;  1988:  Bovine  spongiform 
encephalopathy;  epidemiological  studies: 
Veterinary  Record:  12,3.  pg  638-644. 

VVilesmith.  |\V.,  Ryan.  IBM.  and  Atkinson,  M.J.; 
1991:  Bovine  spongiform  encephalopathy: 
epidemiological  studies  of  the  origin:  Veterinary 
Record:  128.  pg  19&-203. 

Wilesmilh.  J  W..  Ryan.  IB.M.  and  Hueston  W.D.; 
1992;  Bovine  spongiform  encephalopathy:  Case 
control  studies  nf  calf  feeding  practices  and  meat- 
and-bone  meal  inclusion  m  proprietary 
concentrates;  Res  Vet  Sci;  52.  pg  325-331. 
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epidemiological  investigation  following 
detection  of  BSE  sufficient  to  confirm 
the  adequacy  of  measures  to  prevent  the 
further  introduction  or  spread  of  BSE. 
and  continues  to  take  such  measures. 

This  factor  addresses  whether  a  region 
adequately  investigates  a  case  of  BSE  to 
determine  if  any  of  the  risk  factors  have 
changed.  If  there  has  been  anv 
significant  change  in  risk  factors,  there 
might  be  the  possibility  of  increased 
incidence  of  BSE.  Such  an  investigation 
would  include,  at  the  minimum,  a 
traceback  from  the  BSE-infected  animal 
to  determine  possible  herds  of  origin  of 
the  animal,  a  traceforward  of  any 
animals  that  moved  from  the  BSE- 
affected  herd,  a  traceforward  of  feed  or 
rendered  material  that  was  derived  from 
the  carcass  of  the  infected  animal,  and 
an  investigation  to  determine  the  most 
likelv  source  of  the  animal's  exposure  to 
BSE." 

3.  In  a  region  in  which  BSE  has  been 
detected,  the  region  took  additional  risk 
mitigation  measures,  as  necessary, 
following  the  BSE  outbreak  based  on 
risk  analysis  of  the  outbreak,  and 
continues  to  take  such  measures. 

This  factor  addresses  whether  a  region 
implements  all  necessary  risk  mitigation 
measures  to  prevent  further  exposure  to 
BSE.  h  distinguishes  between  those 
regions  that  thoroughly  analyze  their 
situation  and  address  anv  problems 
from  those  that  do  not  take  mitigation 
measures  and  thus  prolong  possible 
exposure  to  BSE.  Depending  on  the 
conclusions  of  the  risk  analysis 
conducted  following  the  diagnosis  of 
BSE,  additional  risk  mitigation 
measures  could  include  a  broad 
eradication  program,  increased 
surveillance,  or  additional  import 
restrictions. 

Evaluating  Canada  as  a  BSE  Minimal- 
Risk  Region 

We  considered  the  above  factors  in 
combination  in  evaluating  whether 
Canada  qualifies  as  a  BSE  minimal-risk 
region,  and  discuss  below  the  actions 
Canada  took  and  continues  to  take 
regarding  each  of  the  factors. 

Import  Restrictions 

Canada  has  maintained  stringent 
import  restrictions  since  1990,- 
prohibiting  the  importation  of  live 
ruminants  and  most  ruminant  products 
from  countries  that  had  not  been 
recognized  as  free  of  BSE  by  either  the 


-Canadian  Food  Inspection  Agency  (CFIA). 
December  2002;  Risk  Assessment  on  Bovine 
Spongiform  Encephalopathy  in  Cattle  in  Canada. 

Morley.  R.S..  Chen.  S..  Rheault.  N.;  2003;       . 
Assessment  of  the  risk  factors  related  to  bovine 
spongiform  encephalopathy;  Rev.  Sci.  Tech.  OfE; 
22(1);  pg  157-178. 


United  States.  Canada,  or  Mexico, 
which  have  an  agreement  to  recognize 
country  evaluations  conducted  by  any 
of  the  three  countries,  using  the  same 
standards.  Canada  prohibited  the 
importation  of  live  cattle  from  the 
United  Kingdom  and  the  Republic  of 
Ireland  starting  in  1990.  and 
subsequently  applied  the  same 
prohibitions  to  other  countries  as  those 
additional  countries  identified  native 
cases  of  BSE.  In  1996,  Canada  made  this 
policy  even  more  restrictive  and 
prohibited  the  importation  of  live 
ruminants  from  any  country  that  had 
not  been  recognized  as  free  of  BSE. 
Some  animals  were  imported  into 
Canada  from  high-risk  countries  prior  to 
the  imposition  of  these  import 
restrictions.  A  total  of  182  cattle  were 
imported  into  Canada  from  the  United 
Kingdom  between  1982  and  1990. 
Similar  to  actions  taken  in  the  United 
States,  efforts  were  made  in  Canada  to 
trace  these  animals.  In  late  1993.  after 
Canada  identified  a  case  of  BSE  in  one 
of  the  imported  bovines.  all  cattle 
imported  from  the  United  Kingdom  or 
the  Republic  of  Ireland  that  remained 
alive  at  that  time  were  killed. 

Import  restrictions  have  also  been 
imposed  on  ruminant  products, 
including  import  restrictions  on  meat- 
and-bone  meal  that  have  been  in  place 
since  1978.  In  general.  Canada  has 
prohibited  the  importation  of  most 
meat-and-bone  meal  from  countries 
other  than  the  United  States.  Australia, 
and  New  Zealand.  Limited  amounts  of 
specialty  products  of  porcine  or  poultry 
origin  were  allowed  to  be  imported  into 
Canada  under  permit  for  use  in 
aquaculture  feed  products.  No  meat- 
and-bone  meal  for  livestock  feed- 
associated  uses  has  been  imported, 
except  from  the  United  States,  Australia, 
and  New  Zealand. 

Surveillance 

Canada  has  conducted  surveillance 
for  BSE  since  1992.  The  OIE  Code, 
Appendix  3.8.4,  provides  guidelines  for 
surveillance  and  monitoring  systems  for 
BSE,  identifying  the  minimum  number 
of  annual  investigations  recommended 
based  on  the  adult  cattle  population  of 
a  country.  To  meet  this 
recommendation,  Canada  would  have  to 
test  a  minimum  of  336  samples 
annually,  based  on  a  population  of  5.5 
million  adult  cattle.  Canada  exceeds  this 
recommendation,  and  has  tested  more 
than  this  minimum  number  of  samples 
for  the  past  7  years.  Additionally, 
Canada  exceeds  OIE  recommendations 
by  conducting  active  targeted 
surveillance.  (Active  targeted 
surveillance  involves  sampling  animals 
with  risk  factors  for  BSE,  even  if  the 


animals  have  not  shown  clinical  signs  of 
disease.) 

Feed  Ban 

Canada  implemented  a  feed  ban  in 
1997  that  prohibits  the  feeding  of  most 
mammalian  protein  to  ruminants.  This 
ban  exceeds  what  we  consider  the 
minimal  necessary  measure  of  banning 
the  feeding  of  ruminant  material  to 
ruminants.  Under  the  ban  in  Canada, 
mammalian  protein  may  not  be  fed  to 
ruminants,  with  certain  exceptions. 
These  exceptions  include  pure  porcine 
or  equine  protein,  blood,  milk,  and 
gelatin.  The  feed  ban  is  essentially  the 
same  as  the  feed  ban  in  place  in  the 
United  States. 

APHIS  believes  the  length  of  the  feed 
ban  in  Canada  is  sufficient  to  classifv 
that  country  as  a  minimal-risk  region  for 
BSE.  In  comparison,  classification  as  a 
minimal-risk  countn'  or  zone  by  OIE 
criteria  requires  that  a  feed  ban  be  in 
place  for  8  years.  This  value  may  be  set 
at  a  conservative  level  to  account  for  the 
wide  range  that  has  been  reported  for 
the  incubation  period  of  BSE.  Because 
of  the  variability  in  the  incubation 
period  for  BSE,  APHIS  chose  not  to 
specify  an  amount  of  time  that  a  feed 
ban  needed  to  be  in  place  in  a  minimal- 
risk  region.  Rather,  we  considered  the 
sum  total  of  the  control  mechanisms 
{e.g.,  effectiveness  of  surveillance, 
import  controls,  and  feed  ban)  in  place 
at  the  time  of  the  diagnosis  of  BSE  and 
the  actions  taken  subsequently  (e.g., 
epidemiological  investigations  and 
depopulation),  thereby  allowing  the 
actions  Canada  took  with  regard  to  the 
other  factors  to  compensate  for  a  shorter 
feed  ban.  As  an  example,  as  discussed 
above,  the  level  of  surveillance  in 
Canada,  and  the  fact  that  it  has  been 
active  and  targeted,  has  exceeded  OIE 
recommendations. 

Canadian  Govf^mment  authorities 
inspect  rendering  facilities,  feed 
manufacturers,  and  feed  retailers  to 
ensure  compliance  with  the  feed  ban. 
Rendering  facilities  are  regulated  under 
an  annual  permit  system,  and 
compliance  with  the  regulations  is 
verified  through  at  least  one  inspection 
each  year.  Feed  manufacturers  or  mills, 
feed  retailers,  and  farms  have  been 
inspected  on  a  routine  basis.  These 
inspections  have  shown  a  high  level  of 
compliance.  As  noted  above,  Canada 
has  maintained  an  effective  ban  on 
feeding  mammalian  protein  to 
ruminants,  with  requirements  similar  to 
the  feed  ban  in  place  in  the  United 
States,  since  1997.  The  animal  in  which 
BSE  was  diagnosed  in  May  2003  was  an 
6-year-old  native-born  beef  cow  in  the 
Province  of  Alberta  that  was  born  before 
the  implementation  of  the  feed  ban. 
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Epidt'tiiifildgirai  Invpstigutwn 

Canada  conducted  an  extensive 
epidemiological  investigation  after  the 
one  case  of  BSE  in  May  2003.  This 
investigation  included  detailed 
tracebacks  to  identifv  possible  herds  of 
origin  of  the  infected  animal, 
traceforwards  from  the  infected  herd, 
and  traceforwards  of  anv  possible  feed 
or  rendered  material  derived  from  the 
carcass  of  the  infected  animal.  Fifteen 
premises  were  quarantined  as  part  of  the 
trdcpback  and  traceforward 
investigations,  and  cattle  on  the 
quarantined  premises  were  slaughtered. 
Additionally,  cattle  that  were 
determined  to  have  moved  from  a 
quarantined  herd  to  another  herd  were 
slaughtered. 

The  investigation  included  any 
possible  exposure  from  the  use  of 
rendered  material  or  feed  that  could 
hdvp  been  derived  from  the  carcass  of 
the  infected  cow.  Using  a  broad 
definition  to  include  all  possible 
exposures,  the  rendered  material  could 
have  been  distributed  to  approximatelv 
1 .800  sites,  including  sites  with  no 
ruminants.  These  included  600  facilities 
that  rtneive  hulk  shipments  of  either 
rendered  protein  or  feed,  and  1,200 
individual  producers  or  consumers  who 
purchased  finished  feed  by  the  bag.  A 
survey  was  conducted  of  those  entities 
that  were  at  some  risk  of  having 
received  such  rendered  material  or  feed. 
This  survey  suggested  that  99  percent  of 
the  sites  sur\'eyed  experienced  either  no 
exposure  of  cattle  (96  percent  of  the 
sites)  to  the  feed  or  only  incidental 
exposure  (3  percent  of  the  sites).  The 
remaining  1  percent  represented  limited 
exposures,  such  as  cattle  breaking  into 
feed  piles,  sheep  reaching  through  a 
fence  to  access  feed,  and  a  goat  with 
possible  access  to  a  feed  bag. 

The  investigation  included  a 
consideration  of  several  possibilities  for 
the  source  of  the  infected  cow's 
exposure  to  BSE.  Although  it  has  not 
been  confirmed,  it  is  assumed,  based  on 
the  age  of  the  cow,  that  the  infected  cow 
was  exposed  through  contaminated 
feed.  The  infected  animal  was  born 
prior  to  the  implementation  of  a  feed 
ban  within  Canada  and  could  have  had 
exposure  to  contaminated  feed  at  an 
early  age. 

The  renderers  and  feed  mills 
associated  with  the  investigation  had 
records  of  good  compliance  with  the 
feed  ban.  The  on-farm  inquiries 
demonstrated  a  very  small  probability  of 
exposure  of  ruminants  to  prohibited 
feed.  Although  the  possibility  exists  that 
the  original  source  of  the  BSE  agent 
could  have  been  imported,  there  was  no 
evidence  that  this  was  due  to  an  illegal 


import.  Tlie  BSE  agent  could  have  been 
from  animals  imported  from  the  United 
Kingdom  prior  to  import  restrictions 
established  in  1990.  The  surveillance 
program  was  sufficient  to  confirm  the 
continued  existence  of  adequate 
measures  to  prevent  further 
introduction  or  spread  of  BSE. 

Additional  Risk  Mitigation  Measures 

FoUowing.the  detection  of  BSE  in 
Canada,  a  broad  eradication  program 
was  followed  during  the 
epidemiological  investigation,  in  which 
more  than  2,700  head  of  cattle  were 
culled.  As  part  of  the  culling  activity, 
more  than  2,000  animals  24  months  of 
age  or  older  were  tested  (those  animals 
less  than  24  months  of  age  were  not 
tested),  with  no  further  evidence  of  BSE 
found  in  any  of  these  animals. 

Importation  of  Ruminant  Commodities 
From  a  BSE  Minimal-Risk  Region 

Because  we  believe  regions,  such  as 
Canada,  that  qualif\'  as  BSE  minimal- 
risk  regions  based  on  the  factors 
described  above,  would  pose  a  minimal 
risk  of  introducing  BSE  into  the  United 
States,  we  believe  it  is  warranted  to 
allow  the  importation  from  such  regions 
of  some  animals  and  animal  products 
and  byproducts  that  are  prohibited 
importation  from  regions  in  which  BSE 
exists  and  regions  that  present  an  undue 
risk  of  BSE.  However,  because  BSE  is  a 
difficult  disease  to  define 
experimantally  with  precision, 
epidemiological  evidence  suggests  that 
risk  factors  are  specific  to  the 
commodity,  and  multiple  risk  sources 
may  be  associated  with  a  given 
commodity,  we  believe  it  is  necessar\'  to 
also  apply  individual  risk  mitigation 
measures  to  specified  commodities 
.intended  for  importation  from  BSE 
minimal-risk  regions. 

For  exaunple,  as  noted  above  and 
discusse4  further  below,  contaminated 
feed  appears  to  be  the  most  likely 
pathway  of  BSE  transmission.  However, 
it  has  not  been  established  with 
certainty  that  contaminated  feed  is  the 
only  pathway.  Furthermore,  we  cannot 
assume  complete  compliance  with  a  ban 
OB  the  feeding  of  ruminant  protein  to 
ruminants,  which  is  the  most  effective 
mitigatioa  for  contaminated  feed. 
Therefore,  we  believe  it  is  necessary  to 
apply  certain  other  mitigation  measures, 
in  addition  to  implementation  of  a  feed 
ban,  to  reduce  the  risk  of  the 
introduction  of  BSE  into  the  United 
States.  Each  of  these  proposed 
mitigation  measures  is  discussed  below. 

We  are  proposing  to  add  the 
conditions  for  importing  specified 
ruminant  commodities  from  a  BSE 
minimal-risk  region  to  the  regulations  in 


9  CFR  parts  93.  94,  and  95.  The 
measures  appropriate  for  specific 
commodities  intended  for  importation 
would  bo  determined  bv  thejjresence  or 
absence  of  factors  that  make  it  more  or 
less  likely  the  commodity  might  be 
contaminated  or  infected  with  the  BSE. 
These  factors  are  discussed  in  the 
following  paragraphs. 

Feed  Source  and  Exposure 

Oral  ingestion  of  feed  contaminated 
with  the  abnormal  BSE  prion  protein  is 
the  only  documented  route  of  field 
transmission  of  BSE. '  Thus,  animals 
that  have  not  ingested  contaminated 
feed  are  unlikely  to  harbor  the  agent,  so 
feed  exposure  influences  risk.  Animals, 
and  the  products  derived  from  those 
animals,  are  unlikely  to  have  infectious 
levels  of  the  agent  and  will  present  a 
lower  risk  if  the  animals  were  (a)  born 
after  the  implementation  of  an  effective 
feed  ban  or  (b)  not  fed  risk  material  (e.g., 
wild  animals  or  farmed  animals  that  are 
not  fed  feeds  containing  meat-and-bone 
meal). 

The  risks  associated  with  feed  source 
and  exposure  can  be  mitigated  by 
accepting  for  import  onlv  animals  or 
products  derived  from  animals  that  have 
not  been  fed  commercial  feed  that  is 
likely  to  be  contaminated  with 
infectious  levels  of  the  agent. 

Animal  Age 

Levels  of  infectious  agent  in  certain 
tissues  vary  with  the  age  of  an  animal, 
so  the  age  of  the  animal  influences  risk. 
Pathogenesis  studies,  where  tissues 
obtained  from  orally  infected  calves 
were  assayed  for  infectivity,  have 
illustrated  this.**  Infectivitv  was  not 
detected  in  most  tissues  until  at  least  32 
months  post-exposure.  The  e.xception  to 
this  is  the  distal  ileum  (a  part  of  the  • 
intestines),  where  infectivity  was 


'  Prince,  M.J.,  et  al;  2003:  Bovine  Spongiform 
Encephalopathy;  Rev.  see.  tech.  OIE;  22  (1),  pg  37- 
60. 

Wile.smith  e/ a/.;  1988;  1991;  1992. 

^  Wells,  G.A.H..  et  a}:.  1994;  Infectivity  in  the 
ileum  of  cattle  challenged  orally  with  bovine 
spongiform  encephalopathy;  Veterinary  Record;  135 
(21,  pg  40-41. 

Wells,  G  AH..  e(  al:.  1998;  Preliminary 
observations  on  the  pathogenesis  of  experimental 
bovine  spongiform  encephalopathy  (BSE):  An 
update;  Veterinary  Record;  142.  pg  103-106. 

European  Union  Scientific  Steering  Conmiittee 
(EU  SSC).  2002;  Update  of  the  opinion  on  TSE 
infectivity  distribution'in  ruminant  tissues  (iniUally 
adopted  by  the  Scientific  Steering  Committee  at  its 
meeting  of  10-11  January  2002  and  amended  al  its 
meeting  of  7-8  November  2002)  following  the 
submission  of  (1)  a  risk  assessment  by  the  German 
Federal  IVIinistry  of  Consumer  Protection,  Food,  and 
Agriculture,  and  (2)  new  scientific  evidence 
regarding  BSE  infectivity  distribution  in  tonsils; 
European  Commission.  Scientific  Steering 
Committee.  Health  and  Consumer  Protection 
Directorate  General. 
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confirmed  irom  the  experimentally 
infected  cattle  as  early  as  6  months  post- 
exposure. In  this  proposed  rule,  we  take 
these  findings  into  account  when 
establishing  measures  to  mitigate  the 
risk  of  infectious  levels  of  the  BSE  agent 
being  present  in  animals  and  animal 
products  imported  from  a  BSE  minimal- 
risk  region.  For  example,  with  regard  to 
bovines.  because  BSE  infectivity  has  not 
been  found  in  most  bovine  tissues  until 
at  least  32  months  post-exposure,  we 
believe  that  by  requiring  that  bovines 
imported  into  the  United  States  from 
BSE  minimal-risk  regions  be  less  than 
30  months  of  age,  the  risk  of  the  BSE 
agent  being  present  at  infectious  levels 
in  most  tissues  in  the  animal  is 
minimized.  The  30-month  age  limit  is 
accepted  internationally  in  BSE 
standards  set  by  various  countries  and 
is  consistent  with  OIE 
recommendations.  Similarly,  the 
proposed  regulations  would  require  that 
imported  meat  from  bovines  be  derived 
from  animals  less  than  30  months  of  age 
when  slaughtered.  However,  because  of 
evidence  that  the  BSE  agent  mav  be 
present  at  infectious  levels  in  the  distal 
ileum  of  infected  bovines  as  early  as  6 
months  post-exposure,  we  would 
require  that  the  intestines  of  bovines 
imported  into  the  United  States  be 
removed  at  slaughter,  and  that  meat 
imported  from  bovines  from  BSE 
minimal-risk  regions  be  derived  from 
animals  from  which  the  intestines  were 
removed  at  slaughter. 

Although  the  risks  associated  with  age 
can  be  mitigated  by  accepting  for  import 
only  animals  or  commodities  derived 
from  animals  of  an  age  where  even  high 
risk  tissues  (discussed  below)  are 
unlikely  to  have  infectious  levels  of  the 
BSE  agent,  restrictions  applicable  to  age 
alone  may  not  always  be  possible  or 
sufficient.  For  instance,  in  the  case  of 
wild  cervids,  because  it  is  not  always 
possible  to  determine  the  age  of  the 
cervids,  we  believe  that  alternative  risk 
measures,  discussed  below,  are 
necessary. 

Research  demonstrates  that  the 
incubation  period  for  BSE  is  apparently 
linked  to  the  infectious  dose  received— 
i.e..  the  larger  the  infectious  dose 
received,  the  shorter  the  incubation 
period  (EU  SSC  2002).  While  some  cases 
of  BSE  have  been  found  in  animals  less 
than  30  months  of  age,  the.se  are 
relatively  few  and  have  occurred 
primarily  in  countrie.^,  with  significant 
levels  of  circulating  infectivity  [i.e., 
where  infected  ruminants  are  used  for 
feed  for  other  ruminants,  which  in  turn 
become  infected).  The  conditions, 
discussed  above,  for  qualifying  for  a 
BSE  minimal-risk  region  guard  against 
such  circulating  infectivity. 


Similar  observations  regarding  the 
importance  of  the  size  of  the  infectious 
dose  were  made  in  sheep  and  goats  (EU 
SSC  2002).  In  these  animals,  infectivity 
could  not  be  demonstrated  in  most 
tissues  until  at  least  16  months  post- 
exposure to  the  agent. 

In  summary,  infected  cattle  over  30 
months  of  age  or  sheep  and  goats  over 
16  months  of  age  may  have  levels  of  the 
abnormal  prion  in  affected  tissues  that 
are  sufficient  to  infect  other  animals  fed 
protein  derived  from  these  tissues. 
Infected  animals  less  than  30  months  of 
age  or  sheep  and  goats  less  than  16 
months  of  age  are  unlikely  to  have 
infectious  levels  of  the  prion  protein 
(EU  SSC  2002:  Wells,  et  al.:  1994;  Wells, 
etai;  1998). 

Animals  that  were  born  before  the 
feed  ban  but  were  not  fed  risk  material, 
such  as  wild  ruminants  or  domestic 
livestock  in  the  minimal-risk  region  that 
were  fed  solely  materials  that  are 
extremely  unlikely  to  contain  the 
infectious  agent,  are  unlikelv  to  contain 
infectious  levels  of  BSE. 

Tissue  Localization 

Some  bovine  tissues  have 
demonstrated  infectivity.  whereas 
others  have  not.  Tissues  that  have 
demonstrated  infectivity,  and  thus  are 
likely  to  contain  the  infectious  agent  in 
infected  cattle,  are  brain,  tonsil,  spinal 
cord,  eyes,  trigeminal  ganglia,  dorsal 
root  ganglia,  and  distal  ileum.  (Please 
note  that,  as  discussed  above,  the  age  of 
an  animal  is  a  key  factor  in  whether  the 
animal  is  likely  or  unlikely  to  be 
infected.  Cattle  less  than  30  months  of 
age  unlikely  to  be  infected  with  BSE, 
and,  therefore,  even  the  tissues  listed 
above,  except  for  the  distal  ileum,  from 
such  animals  are  unlikely  to  contain  the 
infectious  agent.)  Affiliated  tissues  or 
structures  such  as  skull  or  vertebral 
column  are  considered  risk  materials 
because  of  the  difficulty  in  separating 
out  small  tissues  such  as  dorsal  root 
ganglia  from  the  vertebral  column. 
Possibilities  for  cross  contamination 
from  risk  materials  must  be  considered 
also.  However,  even  cattle  carrving  the 
infectious  agent  are  unlikely  to  carrv 
that  agent  in  tissues  that  have  not 
demonstrated  infectivity  [e.g..  muscle, 
liver,  skin,  hide,  milk,  embryos)  or 
products  derived  from  these  tissues '' 
(also.  Wells,  et  al.:  1994:  Wells,  et  al.: 
1998). 

The  risks  associated  with  tissue 
localization  can  be  mitigated  by 
accepting  only  tissues  that  are  unlikely 


to  have  infectious  levels  of  the  agent, 
due  to  the  nature  of  the  tissue  or  the  age 
of  the  animal  (in  cattle  under  30  months 
of  age.  only  the  distal  ileum  is  such  a 
risk  material),  or  commodities  derived 
from  those  tissues. 

Source  Species 

Tissue  distribution  of  the  agent  varies 
with  species.  Results  from  experimental 
infections  of  sheep  have  shown  that  the 
BSE  prion  is  distributed  more  widely  in 
sheep  tissues  than  in  cattle.'-  This 
distribution  is  similar  to  the  distribution 
of  scrapie  (a  transmissible  spongiform 
encephalopathy  present  in  the  United 
States)  infections  in  sheep.  In  these 
infections,  the  agent  may  be  found  in 
the  lymphoreticular  system  and  in 
peripheral  nerves  (Foster  et  al.;  1996; 
Foster  et  al.:  2001). 

However,  no  natural  infections  with 
BSE  have  yet  been  confirmed  in  sheep, 
although  testing  is  ongoing  in  Europe. 
Similarly,  no  natural  infections  have 
been  confirmed  in  goats,  although  actual 
experiments  have  not  been  conducted  in 
the  species.  In  the  absence  of  actual 
data,  distribution  of  the  agent  in  goat 
tissues  has  been  assumed  to  be  similar 
to  distribution  of  the  agent  in  sheep 
tissues,  based  on  the  fact  that  scrapie 
acts  very  similarly  in  sheep  and  goats. 

Similarly,  natural  infection  of  cervids 
(deer  and  elk  species)  with  BSE  has  not 
been  documented,  and  no  challenge 
studies  on  cervid  susceptibiUty  to  BSE 
have  been  conducted.  In  the  absence  of 
actual  data,  it  is  assumed  that 
distribution  of  any  BSE  agent  in  cervid 
tissues  would  be  similar  to  the 
distribution  of  the  chronic  wasting 
disease  agent  in  cervid  tissues,  which  is 
a  naturally  occurring  transmissible 
spongiform  encephalopathy. 

Prevalence  of  BSE 

The  possible  prevalence  of  disease  in 
the  region  of  origin  will  influence  the 
risk.  Prevalence  of  the  disease  will  be 
lower  in  a  country  with  adequate 
prevention  and  control  measures;  thus, 
animals  from  such  a  region  will  be  at 
lower  risk  of  being  exposed  to  infection. 
The  risks  associated  with  prevalence 
can  be  mitigated  by  accepting 
commodities  only  from  a  countrv  with 
low  prevalence  that  can  be  classified  as 
minimal  or  low  risk. 


=  Wrathall.  A.E.,  et  al.;  2002;  Studies  of  embno 
transfer  from  cattle  clinically  affected  by  bovine 
spongiform  encephalopathy  (BSE);  Veterinary 
Record;  150;  pg  365-378. 


'Foster.  J.D..  et  al..  1996.  Detection  of  BSE 
infectivity  in  brain  and  spleen  of  experimentally 
infected  sheep;  Veterinary  Record;  139;  pg  912-915. 

Foster,  J.D..  et  al.:  2001;  Distribution  of  the  prion 
protein  in  sheep  tenninally  affected  with  BSE 
following  experimental  oral  transmission; ).  Gen 
Virol.;  82;  pg  2319-2326 
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Importation  of  Live  Ruminants 

We  belifne  the  categories  of 
ruminants  discussed  below  from  BSE 
minimal-risk  regions  are  unlikely  to  be 
a  source  of  infectivity  of  the  BSE  agent 
if  the  conditions  specified  below  are 
met.  and  we  propose  to  allow  for  such 
importation  under  those  conditions  in  a 
new  §  93.436.  In  each  case  where  we  are 
proposing  to  allow  importation,  the 
animals  would  ha\e  to  arrive  through  a 
designated  port  of  entry  as  listed  in 
current  §  93. 4031b)  (designated  ports  of 
entry  for  ruminants  from  Canada),  or 
through  some  other  port  that  has  been 
designated  as  a  port  of  entry  by  the 
Administrator  under  !^93.403(f].  If,  in 
the  future,  we  add  other  countries  to  the 
list  of  BSE  minimal-risk  regions  in 
§94. 18(a)(3).  we  would  adjust  die  list  of 
designated  ports  accordingly. 

In  those  cases  where  a  ruminant  is 
imported  into  the  Un'ted  States,  and 
subsequently  does  not  meet  one  of  the 
conditions  set  forth  in  §  93.436  (e.g., 
animals  that  die  before  reaching  the 
slaughtering  establishment;  animals  that 
are  mo\ed  from  a  feedlot  in  this  country 
to  slaughter  after  they  are  30  months  of 
age),  the  regulations  would  provide  that 
the  animal  must  be  disposed  of  in  a 
manner  approved  by  the  Administrator. 

Bovines  Less  Than  30  Months  of  Age  for 
Immediate  Slaughter 

Section  93.436.  paragraph  (a),  would 
allow  the  importation  of  bovines  for 
immediate  slaughter  under  the 
following  conditions: 

•  The  bovines  are  less  than  30 
months  of  age  and  are  moved  directly  as 
a  group  from  the  port  of  entry  to  a 
recognized  slaughtering  establishment 
(the  definition  of  recognized 
slaughtering  establishment  is  set  forth  in 
§  93.400)  for  immediate  slaughter  as  a 
group.  (Under  the  definition  of 
immediate  slaughter  in  §  93.400,  the 
bovines  must  be  slaughtered  within  2 
weeks  of  the  date  of  entr\'.  In  §  93.400, 
we  would  add  a  definition  of  as  a  group 
to  mean  collectively,  in  such  a  manner 
that  the  identity  of  the  animals  as  a 
unique  group  is  maintained.) 

•  The  bovines  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime. 

•  The  bovines  are  accompanied  by  a 
certificate  issued  by  a  full-time  salaried 
veterinarv  officer  of  the  national 
government  of  the  region  of  origin,  or 
issued  by  a  veterinarian  designated  or 
accredited  by  the  national  government 
of  the  region  of  origin  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  th<.^  certificate  was  authorized  to 


do  so,  that  certifies  the  above  conditions 
have  been  met. 

•  The  bovines  are  moved  as  a  group 
from  the  port  of  entry  to  the 
slaughtering  establishment  in 
conveyances  sealed  at  the  port  of  entry 
with  seals  of  the  United  States 
Government,  which  are  broken  only  at 
the  slaughtering  establishment  by  a 
USDA  representative,  and  the  shipment 
is  accompanied  by  an  APHIS  Veterinary 
Services  (VS)  Form  17-33,  Animals 
Imported  for  Immediate  Slaughter. 

•  At  the  slaughtering  establishment, 
the  bovines  are  slaughtered  as  a  group 
and  each  animal's  intestines  are 
removed. 

•  The  intestines  removed  from  the 
bovines  are  disposed  of  in  a  manner 
approved  by  the  Administrator. 

We  believe  the  conditions  described 
above,  combined  with  the  fact  the 
exporting  region  is  one  of  minimal  risk 
for  BSE.  make  it  very  unlikely  that  meat 
derived  from  bovines  meeting  those 
conditions  would  contain  the  BSE 
agent.  The  requirement  that  the  bovines 
imported  from  a  BSE  minimal-risk 
region  be  less  than  30  months  of  age 
would  make  it  unlikely  they  would  have 
infectious  levels  of  the  prion  protein. 
The  requirements  that  the  bovines  be 
moved  to  slaughter  in  a  sealed 
conveyance  and  be  slaughtered  as  a 
group  are  designed  to  ensure  that  the 
animals  are  not  diverted  while  being 
moved  to  slaughter  and  that  the 
intestines  are  removed  at  slaughter  from 
all  bovines  imported  from  the  minimal- 
risk  region.  If  any  bovines  not  from  the 
minimal-risk  region  are  commingled 
with  the  ^oup  of  bovines  from  the 
minimal-risk  region  at  the  slaughtering 
establishment,  then  those  added 
animals  would  be  treated  as  if  they  were 
from  the  minimal-risk  region  and  their 
intestines  would  have  to  be  removed 
and  disposed  of  in  accordance  with  our 
proposed  provisions.  The  requirement 
that  the  bovines  be  slaughtered  at  a 
recognized  slaughtering  establishment 
(as  defined  in  §  93.400)  would  ensure 
the  animals  are  slaughtered  at  a  facility- 
approved  by  APHIS  where  slaughtering 
operations  are  regularly  carried  on 
under  Federal  or  State  inspection.  The 
requirement  that  the  intestines  be 
removed  from  the  animal  at  slaughter 
and  be  disposed  of  in  a  manner 
approved  by  the  Administrator  would 
minimize  the  possibility  that  such 
materials  will  be  fed  to  ruminants.  We 
believe  it  is  necessary  to  provide  the 
Administrator  discretion  in  the  specific 
means  of  disposal  used,  to  allow  for  the 
use  of  different  but  equally  effective 
methods  of  disposal. 


Bovines  Less  Than  30  Months  of  Age 
Moved  to  a  Designated  Feedlot  and 
Then  to  Slaughter 

We  would  apply  the  slaughtering 
conditions  described  above  to  bovines   _ 
imported  for  slaughter  in  the  United 
States  after  first  being  contained  at  a 
designated  feedlot  in  this  country. 
However,  instead  of  being  moved 
directly  from  the  port  of  entry  to  a 
recognized  slaughtering  e.stablishment, 
such  animals  would  first  be  moved 
directly,  as  a  group,  to  a  designated 
feedlot  for  feeding,  and  then  directly  to 
a  recognized  slaughtering  establishment. 
In  §93.400,  we  would  define  designated 
feedlot  to  mean  a  feedlot  indicated  on 
the  declaration  required  under  §93.407 
as  the  destination  of  the  ruminants 
imported  into  the  United  States.  Under 
current  §93.407,  the  importer  of 
ruminants  (or  the  importer's  agent)  must 
present  a  declaration  at  the  port  of  entry 
that  provides  information  about  the 
ruminants,  their  origin,  and  their 
destination.  For  identification  purposes, 
prior  to  being  imported  into  the  United 
States,  each  bovine  would  have  to  have 
been  tattooed  inside  one  ear  with  letters 
identifying  the  exporting  country. 
Bovines  from  Canada  would  have  to  be 
tattooed  with  the  letters  "CAN." 

Therefore,  §  93.436(b)  would  allow 
the  importation  of  bovines  for  feeding 
under  the  following  conditions: 

•  The  bovines  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime  and 
are  less  than  30  months  of  age  when 
imported  into  the  United  States. 

•  The  inside  of  one  ear  on  each 
animal  is  permanently  and  legibly 
tattooed  with  letters  identif\ing  the 
exporting  country. 

•  The  bovines  are  accompanied  by 
authorized  official  certification,  as 
described  above,  that  the  above 
conditions  have  been  met. 

•  The  bovines  are  moved  directly 
from  the  port  of  entry  as  a  group  to  the 
designated  feedlot  and  the  shipment  is 
accompanied  by  an  APHIS  Form  VS  1- 
27.  Permit  for  Movement  of  Restricted 
Animals. 

•  The  bovines  are  moved  directly 
from  the  designated  feedlot  to  a 
recognized  slaughtering  establishment 
for  slaughter,  where  each  animal's 
intestines  are  removed.  The  shipment  is 
accompanied  by  APHIS  Form  VS  1-27. 

•  The  intestines  removed  from  the 
bovines  are  disposed  of  in  a  manner 
approved  by  the  Administrator. 

•  The  bovines  are  less  than  30 
months  of  age  when  slaughtered. 

Unlike  the  requirement  for  bovines 
moved  directly  to  immediate  slaughter, 
we  would  not  require  that  the  animals 
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be  moved  from  the  port  (]f  entrv  to  the 
designated  feedlot  in  sealed 
conveyances.  The  only  region  we  are 
proposing  at  this  time  to  classifv  as  BSE 
minimal-risk,  is  the  countrv  of  Canada. 
Under  the  current  APHIS  regulations 
and  policy,  bovines  imported  from 
Canada  for  movement  directly  to 
immediate  slaughter  do  not  have  to  be 
accompanied  by  the  health  certificate 
required  under  §  93.405  that  attests  to 
the  animal's  health  history  with  regard 
to  various  diseases  and  pests.  However, 
the  bovines  must  be  moved  to  slaughter 
in  a  sealed  conveyance.  (Please  note: 
The  regulations  in  part  93  use  the  term 
'cattle"  rather  than  ■bovines." 
However,  in  §  93.400.  cattle  is  defined 
as  animals  of  the  bovine  species.) 
Because  of  the  requirement  for  direct 
movement  to  slaughter  in  a  sealed 
conveyance,  there  is  little  danger  the 
bovines  will  be  diverted  on  their  way  to 
the  slaughtering  establishment.  Those 
requirements  would  remain  unchanged 
by  this  proposed  rule,  although  animals 
for  immediate  slaughter  would  have  to 
be  accompanied  with  the  certification 
with  regard  to  BSE  specified  in  this 
proposal. 

Under  the  current  regulations, 
however,  bovines  imported  from  Canada 
for  other  than  immediate  slaughter  do 
have  to  be  accompanied  by  a  certificate 
attesting  to  their  health  history  with 
regard  to  various  diseases,  in  order  to 
ensure  they  do  not  spread  such  diseases 
to  other  livestock  in  this  country. 
Because  of  their  acceptable  health 
history,  it  has  not  been  necessary  to 
require  that  the  animals  be  moved  in  a 
sealed  conveyance.  This  requirement  for 
a  health  certificate  would  remain  in 
place  for  bovines  imported  from  Canada 
for  feeding  before  slaughter  (and  be 
joined  with  the  certification  with  regard 
to  BSE  specified  in  this  proposal). 
Because  of  this  health  certification,  and 
because,  with  regard  to  BSE,  the  bovines 
would  have  to  be  tattooed  with  the 
letters  CAN.  possible  diversion  is  not  an 
issue  and  we  do  not  consider  it 
necessary  to  begin  to  require  that  feeder 
bovines  be  moved  from  the  U.S.  port  of 
entry  to  the  designated  feedlot  in  a 
sealed  convevance. 

Additionally,  we  are  not  requiring 
that  the  bovines  be  moved  from  the 
designated  feedlot  to  slaughter  as  a 
group.  A  shipment  of  bovines  that 
arrives  at  a  feedlot  may  contain  animals 
of  varying  ages.  Some  will  be  ready  for 
shipment  to  slaughter  before  others. 
However,  we  would  require  that  all 
animals  moved  from  the  designated 
feedlot  be  moved  directly  to  slaughter, 
where  they  would  be  identifiable  as  a 
shipment  from  a  minimal-risk  region  by 
the  required  ear  tattoo. 


Sheep  or  Goats  Less  Than  12  Months  of 
Age  for  Immediate  Slaughter 

Section  93,436,  paragraph  (c),  would 
allow  the  importation  of  sheep  or  goats 
under  the  following  conditions: 

•  The  sheep  or  goats  are  less  than  12 
months  of  age  at  the  time  of 
importation. 

•  The  sheep  or  goats  are  not  known 
to  have  been  fed  ruminant  protein,  other 
than  milk  protein,  during  their  lifetime. 

•  The  sheep  or  goats  are  accompanied 
by  authorized  official  certification,  as 
described  above,  that  the  above 
conditions  have  been  met. 

•  The  sheep  or  goats  are  moved 
directly  from  the  port  of  entr>'  as  a  group 
to  a  recognized  slaughtering 
establishment  in  conveyances  sealed  at 
the  port  of  entry  with  seals  of  the  United 
States  Government,  which  are  broken 
only  at  the  slaughtering  establishment 
by  a  USDA  representative,  and  must  be 
slaughtered  as  a  group.  The  shipment  is 
accompanied  bv  an  APHIS  Form  VS  17- 
33. 

Although  there  is  no  naturally 
occurring  BSE  infection  of  sheep  and 
goats,  the  species  can  be  infected  with 
the  BSE  agent  experimentally.  However, 
in  view  of  the  relatively  young  age  of 
the  sheep  and  goats  that  would  be 
allowed  importation  (we  would  allow 
importation  of  sheep  and  goats  only  of 
12  months  of  age  or  less,  the  industrj' 
standard  for  commercial  shipments  of 
such  animals),  the  likelihood  that  these 
sheep  or  goats  could  provide  a  source  of 
infection  is  extremely  low. 

Sheep  or  Goats  Less  Than  12  Months  of 
Age  Moved  to  a  Designated  Feedlot  and 
Then  To  Slaughter 

We  would  apply  the  slaughtering 
conditions  described  above  to  sheep  or 
goats  imported  for  slaughter  in  the 
United  States  after  first  being  contained 
at  a  designated  feedlot  in  this  country. 
However,  instead  of  being  moved 
directly  from  the  port  of  entn,'  to  a 
recognized  slaughtering  establishment, 
such  animals  would  be  moved  to  a 
designated  feedlot,  and  then  directlv  to 
a  recognized  slaughtering  establishment. 
For  identification  purposes,  prior  to 
being  imported  into  the  United  States, 
each  sheep  and  goat  would  have  to  have 
been  tattooed  inside  one  ear  with  letters 
identifying  the  exporting  countr\'.  Sheep 
and  goats  from  Canada  would  have  to  be 
tattooed  with  the  letters  "CAN." 

Therefore,  §  93.436(d)  would  allow 
the  importation  of  sheep  and  goats 
under  the  following  conditions: 

•  The  sheep  and  goats  are  not  known 
to  have  been  fed  ruminant  protein,  other 
than  milk  protein,  during  their  lifetime 
and  are  less  than  12  months  of  age  at  the 


time  of  importation  into  the  United 
States. 

•  The  inside  of  one  ear  on  each 
animal  is  permanently  and  legibly 
tattooed  with  letters  identifying  the 
exporting  country. 

•  The  sheep  or  goats  are  accompanied 
by  authorized  official  certification,  as 
described  above,  that  the  above 
conditions  have  been  met. 

•  The  sheep  or  goats  are  moved 
directly  from  the  port  of  entr\'  as  a  group 
to  a  designated  feedlot  and  the  shipment 
is  accompanied  bv  an  APHIS  Form  VS 
1-27. 

•  The  sheep  or  goats  are  moved 
directly  from  the  designated  feedlot  to  a 
recognized  slaughtering  establishment 
for  slaughter.  The  shipment  is 
accompanied  by  APHIS  Form  VS  1-27. 

•  The  sheep  and  goats  are  less  than 
12  months  of  age  when  slaughtered. 

Cervids  for  Immediate  Slaughter 

Section  93.436,  paragraph  (e),  would 
allow  the  importation  of  cervids  under 
the  following  conditions: 

•  The  cervids  were  members  of  a  herd 
in  which  surveillance  for  transmissible 
spongiform  encephalopathies  (TSE's) 
was  conducted  by  appropriate 
authorities  according  to  national 
standards  or  standards  of  the  region 
itself  if  the  region  is  a  jurisdiction  that 
has  effective  oversight  of  normal  animal 
movements  into,  out  of  or  within  the 
region  and  that,  in  association  with 
national  authorities  if  necessars-,  has  the 
responsibility  for  controlling  animal 
disease  locally. 

•  The  herd  is  not  known  to  have  been 
infected  with  or  exposed  to  a  TSE. 

•  The  cervids  were  born  after  the 
implementation  of  a  ban  on  feeding  of 
ruminant  protein  to  ruminants. 

•  The  cen-ids  were  not  known  to 
have  been  fed  ruminant  protein,  other 
than  milk  protein,  during  their  lifetime. 

•  The  cervids  are  accompanied  bv 
authorized  official  certification,  as 
described  above,  that  the  above 
conditions  have  been  met. 

•  The  cer\'ids  are  moved  from  the 
port  of  entry  as  a  group  directly  to  a 
recognized  slaughtering  establishment 
in  conveyances  sealed  at  the  port  of 
entr>'  with  seals  of  the  United  States 
Government,  which  are  broken  only  at 
the  slaughtering  establishment  by  a 
USDA  representative.  The  cervids  must 
be  slaughtered  as  a  group.  The  shipment 
is  accompanied  by  an  APHIS  Form  VS 
17-33. 

As  ruminants,  cervids  are  subject  to 
import  restrictions  because  of  BSE.  We 
believe  that  the  above  conditions  are 
necessar>'  for  the  importation  of  cer\'ids 
intended  for  immediate  slaughter, 
because,  although  there  have  been  no 
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confirmed  cases  of  BSE  in  cervids,  it  is 
possible  that  they  are  susceptible  to 
BSE.  To  date,  there  have  been  no 
challenge  studies  for  BSE  in  cervids 
{i.e..  studies  in  which  cervids  are 
intentinnally  exposed  to  the  BSE  agent) 
to  indicate  the  level  of  susceptibility  of 
cervids  to  BSE.  Given  the  stringent 
controls  described  above,  however,  and 
the  fact  that  there  have  been  no 
confirmed  cases  of  BSE  in  ceroids,  we 
believe  the  likelihood  BSE  would  be 
introduced  into  the  United  States 
through  cervid  importations  is 
extremely  low.  and  we  do  not  believe 
that  mitigation  measures  other  than 
those  listed  above  are  necessary. 

One  of  the  requirements  listed  above 
IS  that  the  cervids  have  been  members 
uf  d  herd  in  which  surv'eillance  for 
TSE's  was  conducted  by  appropriate 
authorities  according  to  national  or 
regional  standards.  At  present,  the  TSE 
program  for  cervids  in  Canada,  the  one 
region  we  are  proposing  to  classify  as 
BSE-mmimal  risk  at  this  time,  is  one 
that  monitors  for  chronic  wasting 
disease  (CVVD).  However,  all  sampling 
done  to  monitor  for  CVVD  would 
identify  animals  that  might  be  affected 
with  other  TSE's  such  as  BSE. 

Ruminant  Products  From  Minimal-Risk 
Regions 

We  are  proposing  to  add  a  new 
§94.19  to  list  those  ruminant  products 
that  would  be  allowed  importation  from 
a  BSE  minimal-risk  region  and  to  set 
forth  the  conditions  for  such 
importation. 

In  evaluating  the  risk  that  ruminant 
products  imported  into  the  United 
States  might  present,  the  same  factors 
affecting  the  BSE  risk  of  the  live  animals 
from  which  the  products  are  derived  are 
applicable.  Additionally,  other  factors 
must  be  considered  due  to  the 
processing  the  products  undergo. 
Slaughter  methods  and  the  removal  of 
risk  material  from  source  animals  in  the 
exporting  region  affect  the  level  of  risk 
associated  with  meat  and  meat  products 
from  those  animals,  as  do  intended  use 
and  the  demcmstrated  likelihood  of  the 
animal  product  in  question  to  contain 
the  BSE  agent. 

Similar  to  the  slaughter  requirements 
for  ruminants  imported  live  into  the 
United  States  for  immediate  slaughter,  it 
would  be  necessarv  to  require  that  most 
ruminant  products  intended  for 
importation  into  the  United  States  from 
a  BSE  minimal-risk  region  come  from 
animals  from  which  intestines  were 
removed  during  processing.  In  some 
eases,  however,  because  of  other 
mitigating  factors,  such  as  if  no  natural 
infection  has  been  observed  in  the  type 
of  animal,  we  do  not  believe  it  would 


be  necessary  to  require  that  the 
intestines  have  been  removed  from  the 
Einimal  from  which  the  product  is 
derived. 

We  believe  that  the  importation  of  the 
categories  of  meat  and  other  edible 
products  from  ruminants  from  BSE 
minimal-risk  regions  discussed  below 
would  be  unlikely  to  contain  the  BSE 
agent  provided  the  following  conditions 
are  met,  as  certified  to  on  an  original 
certificate  issued  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  region  of  origin,  or 
issued  by  a  veterinarian  designated  or 
accredited  by  the  national  government 
of  the  region  of  origin  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  national  government  of  the  region  of 
origin,  representing  that  ihe  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so. 

As  one  of  the  conditions  for  bringing 
the  commodity  into  the  United  States, 
we  are  proposing  that  the  meat  and 
edible  products,  if  arriving  at  aland 
border  port,  arrive  only  at  one  of  the 
ports  we  would  list  in  new  §  94.19{k). 
At  this  time,  the  only  region  that  would 
be  listed  in  §  94.18(a')(3)  as  a  BSE 
minimal-cisk  region  would  be  the 
country  of  Canada.  Because  the  type  of 
shipments  that  would  require 
inspection  under  this  proposed  rule 
have  not  been  subject  to  inspection  in 
recent  years  when  arriving  at  land 
border  ports  from  Canada,  we  believe  it 
is  advisable  to  limit  their  arrival  by  land 
from  Canada  to  those  U.S.  ports  staffed 
with  personnel  fully  trained  in  the 
inspection  of  such  shipments. 

We  would  list  the  following  as 
designated  land  border  ports  in 
§  94.19(k):  Eastport.  ID;  Houlton,  ME; 
Detroit  (Ambassador  Bridge),  Port 
Huron,  and  Sault  St.  Marie.  MI; 
International  Falls,  MN;  Sweetgrass, 
MT;  Alexandria  Bay,  Buffalo  (Lewiston 
Bridge  and  Peace  Bridge),  and 
Champlain.  NY;  Pembina  and  Portal. 
ND;  Derby  Line  and  Highgate  Springs, 
VT;  and  Blaine  (Pacific  Highway  and 
Cargo  Ops),  Lynden.  Oroville,  and 
Sumas  (Cargo),  WA.  If.  in  the  future,  we 
add  other  countries  to  the  list  of  BSE 
minimal-risk  regions  in  §  94.18(a)(3),  we 
would  adjust  the  list  of  designated  ports 
accordingly. 

Fresh  (Chilled  or  Frozen)  Meat  From 
Bovines  Ijess  Than  30  Months  of  Age 

Section  94.19,  paragraph  (a),  would 
allow  the  importation  of  meat  under  the 
following  conditions: 

•  The  meat  is  fresh  (chilled  or  frozen) 
meat  from  bovines  less  than  30  months 
old  at  the  time  of  slaughter  that  are  not 
known  to  have  been  fed  ruminant 


protein,  other  than  milk  protein,  during 
their  lifetime. 

•  The  bovines  from  which  the  meat  is 
derived  were  slaughtered  in  a 
slaughtering  establishment  that 
slaughters  only  bovines  less  than  30 
months  of  age  or  complies  with  a 
segregation  process  approved  by  the 
national  veterinary  authoritv  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
commingling  of  the  meat  with  products  ' 
not  eligible  for  importation  into  the 
United  States. 

•  The  intestines  of  the  bovines  were 
removed  at  slaughter. 

•  The  product  qualifies  as  meat 
according  to  the  definition  of  meat  set 
forth  in  USDAs  Food  Safety  and 
Inspection  Ser\'ice's  (FSIS)  regulations 
at  9CFR301.2. 

•  The  shipment  is  accompanied  by 
authorized  official  certification,  as 
described  above,  that  the  above 
conditions  have  been  met. 

We  would  require  that  the  commodity 
meet  the  definition  of  "meat"  according 
to  the  FSIS  regulations  to  ensure  that,  if 
imported  as  ground  meat,  it  has  not 
been  combined  with  meat  that  might 
contain  high-risk  tissues  from  high-risk 
animals.  Under  the  FSIS  definition  in  9 
CFR  301.2.  to  be  considered  "meat." 
product  that  undergoes  mechanical 
separation  and  meat  recovery  from  the 
bones  of  livestock  must  be  pnjcessed  in 
such  a  way  that  the  processing  does  not 
crush,  grind,  or  pulverize  bones,  so  that 
bones  emerge  comparable  to  those 
resulting  from  hand-deboning  and  the 
meat  itself  meets  the  criteria  of  no  more 
than  0.15  percent  or  150  mg/100  gm  of 
product  for  calcium  (as  a  measure  of 
bone  solids  content)  within  a  tolerance 
of  0.03  percent  or  30  mg.  We  are 
proposing  to  use  this  standard  for  the 
eligibility  of  meat  from  bovines  (and.  as 
indicated  later,  for  meat  from  sheep  and 
goats)  to  ensure  that  the  [)roduct 
contains  no  mechanicalh  separated 
meat  that  might  contain  high  risk- 
tissues.  (Please  note:  Except  where  the 
FSIS  definition  of  meat  is  specifically 
referenced  in  proposed  §  94.19(a)(3) 
with  regard  to  meat  from  bovines.  and 
in  proposed  §  94.19(e)(2)  with  regard  to 
meat  from  sheep  or  goats  or  other  ovines 
or  caprines.  the  standard  dictionary 
definition  of  meat  is  intended 
throughout  this  proposed  rule.) 

To  avoid  commingling  or 
contamination  of  meat  from  bovines 
under  30  months  of  age  with  materials 
from  older  bovines.  we  would  require 
that  the  slaughtering  facility  in  the 
region  of  origin  either  slaughter  only 
bovines  less  than  30  months  of  age  or 
comply  with  an  approved  segregation 
process.  Such  segregation  during 
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slaughtering  could  be  accomplished,  for 
instance,  by  slaughtering  bovines  over 
30  months  of  age  only  at  the  end  of  the 
day  on  lines  and  with  equipment 
dedicated  exclusively  to  slaughtering 
such  older  animals. 

Frpsh  I  Chilled  or  Frozen  I  Whole  or  Half 
Carcasses  of  Bovines  Less  Than  30 
Months  of  Age 

Section  94.19.  paragraph  (b),  would 
allow  the  importation  of  bovine 
carcasses  under  the  following 
conditions: 

•  The  products  are  fresh  (chilled  or 
frozen)  whole  or  half  carcasses  derived 
from  bovines  that  were  less  than  30 
months  of  age  when  slaughtered  and 
that  are  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime. 

•  The  bovines  from  which  the 
carcasses  are  derived  were  slaughtered 
in  a  slaughtering  establishment  that 
slaughters  only  bovines  less  than  30 
months  of  age  or  complies  with  a 
segregation  process  approved  by  the 
national  veterinar\-  autlioritv  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
commingling  with  products  not  eligible 
for  importation  into  the  United  States. 

•  The  intestines  of  the  bovines  were 
removed  at  slaughter. 

•  The  shipment  is  accompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

Fresh  (Chilled  or  Frozen)  Bovine  Liver 
Section  94,19.  paragraph  (c),  would 
allow  the  importation  of  fresh  (chilled 
or  frozen)  bovine  liver,  provided  the 
product  is  combined  with  no  other 
product,  is  derived  from  bovines  for 
which  no  air-injected  stunning  process 
was  used  at  slaughter,  and  is 
accompanied  by  authorized  official 
certification  that  the  above  conditions 
have  been  met.  In  and  of  itself,  the  liver 
is  unlikely  to  contain  infectious  levels 
of  the  BSE  agent,  so  we  are  not 
proposing  to  require  that  liver  be 
derived  from  animals  less  than  30 
months  of  age  or  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime. 
However,  we  would  prohibit  the 
importation  of  liver  derived  from 
bovines  for  which  an  air-injected 
stunning  process  was  used.  The  liver, 
because  of  its  anatomical  location  and 
size  of  its  blood  vessels,  is  the  organ  that 
could  potentially  receive  emboli  or 
tissue  fragments  distributed  in  the 
animal  due  to  the  use  of  an  air-injected 
stunning  process.  Because  there  would 
be  no  age  limit  on  the  bovines  from 
which  the  liver  is  derived,  we  believe  it 
is  necessary-  to  ensure  that  the  liver  be 


free  of  such  potentially  high-risk 
material. 

Fresh  IChilled  or  Frozen)  Bovine 
Tongues 

Secti«n  94.19.  paragraph  (d),  would 
allow  the  importation  of  fresh  (chilled 
or  frozen)  bovine  tongues  that  meet  the 
following  conditions: 

•  The  tongues  are  derived  from 
bovines  that  were  born  after  the 
implementation  of  an  effective  feed  ban. 

•  The  bovines  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime. 

•  The  tonsils  of  the  bovines  were 
removed  at  slaughter. 

•  The  tongues  are  accompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

The  tongue  itself  is  unlikely  to 
contain  the  BSE  agent  in  animals  of  any 
age.  However,  because  the  tongue  and 
the  tonsils  are  connected,  and  the 
tonsils  consist  of  tissue  with 
demonstrated  infectivity,  we  believe  it 
is  necessary  to  require  that  the  tonsils 
have  been  removed  from  bovines  greater 
than  30  months  of  age  from  which 
tongues  for  importation  are  derived.  To 
eliminate  the  need  to  determine  the 
exact  age  of  the  animals  from  which 
tongues  are  derived,  we  would  require 
that  the  tonsils  have  been  removed  at 
slaughter  from  all  bovines  from  which 
tongues  intended  for  importation  from  a 
BSE  minimal-risk  region  are  derived. 

Fresh  (Chilled  or  Frozen)  Meat  of  Sheep 
or  Goats  or  Other  Chines  or  Caprines 

Section  94.19,  paragraph  (e),  would 
allow  the  importation  of  meat  under  the 
following  conditions: 

•  The  product  is  fresh  (chilled  or 
frozen)  meat  from  sheep  or  goats  or 
other  ovines  or  caprines  less  than  12 
months  of  age  at  the  time  of  slaughter 
that  are  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime. 

•  The  animals  from  which  the  meat  is 
derived  were  slaughtered  in  a 
slaughtering  establishment  that 
slaughters  only  sheep  and/or  goats  or 
other  ovines  or  caprines  less  than  12 
months  of  age  or  complies  with  a 
segregation  process  approved  by  the 
national  veterinar\'  authority  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
commingling  of  the  meat  with  products 
not  eligible  for  importation  into  the 
United  States. 

•  The  product  qualifies  as  meat 
according  to  the  definition  of  meat  set 
forth  in  USD  As  Food  Safety  and 
Inspection  Service's  (FSIS]  regulations 
at  9CFR301.2. 


•  The  shipment  is  acxompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

Fresh  (Chilled  or  Frozen)  Carcasses  of 
Ovines  or  Caprines 

Section  94.19.  paragraph  (f).  would 
allow  the  importation  of  ft-esh  (chilled 
or  frozen)  carcasses  of  ovines  and 
caprines  under  the  following 
conditions: 

•  The  carcasses  are  derived  from 
ovines  or  caprines  that  were  less  than  12 
months  old  when  slaughtered  and  that 
are  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime. 

•  The  ovines  or  caprines  from  which 
the  carcasses  were  derived  were 
slaughtered  in  a  slaughtering 
establishment  that  slaughters  only 
ovines  and/or  caprines  less  than  12 
months  of  age  or  complies  with  a 
segregation  process  approved  by  the 
national  veterinar>'  authority  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
commingling  of  the  carcasses  with 
products  not  eligible  for  importation 
into  the  United  States. 

•  The  carcasses  are  accompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

Hunter-Har\'ested  Wild  Ruminant 
Products 

Section  94.19.  paragraph  (g),  would 
allow  the  importation  of  hunter- 
har\'ested  wild  nmiinant  products 
under  the  following  conditions: 

•  The  product  is  meat  or  a  dressed 
(eviscerated  and  the  head  is  removed) 
carcass  of  a  wild  sheep,  goat,  cervid.  or 
other  ruminant; 

•  The  meat  or  dressed  carcass  is 
intended  for  personal  use.  and  the 
hunter  provides  proof  to  the  U.S. 
Customs  and  Border  Protection  official 
that  the  animal  was  a  legally  har\'ested 
wild  (not  ranched)  animal.  Such  proof 
will  include  the  hunting  license,  tag,  or 
equivalent; 

•  The  game  and  wildlife  service  of 
the  jurisdiction  where  the  ruminant  was 
har\-ested  has  informed  the 
Administrator  that  the  jiu-isdiction 
either:  (1)  Conducts  no  type  of  game 
feeding  program,  or  (2)  has  complied 
with,  and  continues  to  comply  with,  the 
ban  on  the  feeding  of  ruminant  protein 
to  ruminants  in  the  BSE  minimal-risk 
region. 

Meat  and  meat  products  from  wild 
animals  not  maintained  on  ranches  or 
farms  are  unlikely  to  have  ingested 
contaminated  commercial  feed  and  are 
unlikely  to  have  infectious  levels  of  the 
BSE  agent.  Also,  the  nature  of  hunter- 
hanested  rimainant  products  to  be  used 
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for  personal  use  makes  it  highly 
unlikely  that  the  product  will  enter  the 
commercial  food  chain  for  animals.  (In 
§94.0,  we  would  add  a  definition  of 
personal  use  to  mean  only  for  personal 
consumption  or  display  and  not 
distributed  further  or  sold.)  If  the  game 
and  wildlife  service  of  the  jurisdiction 
where  the  ruminant  was  har\'ested  has 
not  informed  the  Administrator  either 
that  the  jurisdiction  conducts  no  game 
feeding  program  or  has  complied  with, 
and  continues  to  comply  with,  the  feed 
ban.  we  would  direct  U.S.  inspectors  at 
the  designated  ports  of  arrival  not  to 
allow  such  hunter-har\'ested  ruminant 
products  from  the  jurisdiction  to  be 
imported  into  the  United  States. 

Fresh  (Chilled  or  Frozen)  Meat  of 
Cenids  Either  Farm-Raised  or 
Harvested  on  a  Gome  Farm  or  Similar 
Facility 

Section  94.19.  paragraph  (h).  would 
allow  the  importation  of  meat  and  meat 
products  under  the  following 
conditions: 

•  The  product  is  fresh  (chilled  or 
frozen)  meat  derived  from  cervids  that 
were  born  after  an  effective  feed  ban 
was  implemented,  that  were  not  known 
to  have  been  fed  ruminant  protein,  other 
than  milk  protein,  during  their  lifetime. 
and  that  were  members  of  a  herd  not 
known  to  be  infected  with  or  exposed  to 
a  transmissible  spongiform 
encephalopathy. 

•  If  the  product  is  ground  meat  or 
sausage,  it  was  derived  either  from  all 
cervine  meat  or  from  cervine  meat 
mi.xed  with  nonruminant  meat. 

•  The  shipment  is  accompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

No  natural  infecti(m  of  BSE  has  been 
documented  in  cervids,  and  we  believe 
there  is  a  very  low  risk  that  any  tissue 
in  cervids  is  likely  to  contain  the  BSE 
agent.  Therefore,  we  believe  it  is 
unnecessary  to  prohibit  the  importation 
of  ground  meat  or  sausage  that  is 
exclusively  cervid  meat  or  cervid  meat 
and  nonruminant  meat.  However, 
because  it  has  not  been  proven  that 
cervids  are  not  susceptible  to  BSE.  we 
believe  it  is  necessary  to  require  that  the 
cervid  meat  and  meat  products  be 
derived  from  c:er\ids  that  were  members 
of  a  herd  not  known  to  have  been 
infected  with  or  exposed  to  a 
transmissible  spongiform 
enc;ephaiopathy. 

Fresh  (Chilled  or  Frozen)  Meat  From 
\Vi!d-H(inested  Caribou,  Musk  Ox,  or 

OthiT  C'enjds 

Section  94.19.  paragraph  (i),  would 
allow  the  importatiim  of  meat  under  the 
following  conditions; 


•  The  meat  is  from  wild  caribou, 
musk  ox,  or  other  cervids  harvested 
within  a  jurisdiction  specified  by  the 
Administrator  for  which  the  game  and 
wildlife  service  has  informed  the 
Administrator  that  the  jurisdiction 
either:  (1)  Conducts  no  type  of  game 
feeding  plogram,  or  (2)  has  complied 
with,  and  continues  to  comply  with,  the 
ban  on  the  feeding  of  ruminant  protein 
to  ruminants  in  the  BSE  minimal-risk 
region. 

•  The  oervids  from  which  the  meat  is 
derived  were  either  slaughtered  in  a 
slaughtering  establishment  that 
slaughters  only  cervids  eligible  for  entry 
into  the  United-States  or  complies  with 
a  segregation  process  approved  by  the 
national  veterinary  authority  of  the 
region  of  origin  and  the  Administrator 
as  adequarte  to  prevent  contamination  or 
commingling  of  the  meat  with  products 
not  eligible  for  importation  into  the 
United  States. 

•  The  shipment  is  accompanied  by 
authorized  official  certification  that  the 
above  cortditions  have  been  met. 

This  meat  differs  from  the  meat 
described  above  under  the  heading 
"Hunter-harvested  wild  ruminant 
products"*  in  that,  although  it  is  hunter- 
harvestedL  it  is  done  so  on  a  larger  scale 
for  commercial  sale. 

Gelatin 

Section  94.19,  paragraph  (j),  would 
allow  the  importation  of  gelatin  from 
bones  of  bovines  that  were  less  than  30 
months  of  age  when  slaughtered  and 
that  are  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime,  provided 
the  shipment  is  accompanied  by 
authorized  official  certification  that 
these  conditions  have  been  met. 

Importation  of  Certain  Tallow  and  Offal 

Section  95.4  of  the  regulations 
currently  restricts  the  importation  of 
animal  protein,  tankage,  fat,  glands, 
tallow  other  than  tallow  derivatives,  and 
serum  frcmi  regions  where  BSE  is  known 
to  exist  or  that  present  an  undue  risk  of 
BSE.  Of  these  products,  we  believe  that 
certain  tallow  and  offal  could  be 
imported  from  BSE  minimal-risk  regions 
under  certain  conditions  with  little 
likelihood  of  containing  infectious 
levels  of  the  BSE  agent,  and  are 
proposing  to  amend  §  95.4  to  allow  the 
importation  of  such  materials.  We  do 
not  have  evidence  at  this  time  that  the 
other  products  prohibited  under  §  95.4 
could  be  imported  with  little  likelihood 
of  containing  infectious  levels  of  the 
BSE  agent. 

As  one  of  the  conditions  for 
importation,  the  tallow  and  offal,  if 
arriving  at  a  U.S.  land  border  port, 


would  have  to  arrive  at  one  of  the  ports 
we  would  list  in  new  §94.19{k). 

Tallow 

In  the  case  of  tallow,  we  would 
require  that  it  contain  less  than  0.15 
percent  protein  and  be  obtained  from 
bovines  less  than  30  months  of  age 
when  slaughtered.  This  product  would 
be  considered  low  risk  because  it  is 
primarily  lipid  material  with  a  minimal 
cellular  component.  When  it  is  derived 
from  low-risk  bovines  and  the  level  of 
protein  is  low,  the  material  would  be 
unlikely  to  contain  prion  protein. 

Section  95.4.  paragraph  (f).  would 
allow  the  importation  of  tallow  under 
the  following  conditions: 

•  The  tallow  is  composed  of  less  than 
0.15  percent  protein . 

•  The  tallow  was  derived  from 
animals  that  were  less  than  30  months 
of  age  when  slaughtered,  that  were  born 
after  the  region  of  origin  implemented 

.  an  effective  ban  on  the  feeding  of 
ruminant  protein  to  ruminants,  and  that 
were  not  known  to  have  been  ruminant 
protein,  other  than  milk  protein,  during 
their  lifetime. 

•  The  tallow  is  not  derived  from  an 
animal  that  died  otherwise  than  by 
slaughter. 

•  The  intestines  were  removed  from 
each  animal  at  slaughter. 

•  The  shipment  of  tallow  to  the 
United  States  is  accompanied  by 
authorized  official  certification  that  the 
above  conditions  have  been  met. 

Cervine  Offal 

In  the  case  of  offal,  we  would  require 
that  it  be  derived  from  cervids  born  after 
the  implementation  of  an  effective  feed 
ban  that  were  not  known  to  have  been 
fed  ruminant  protein,  other  than  milk 
protein.  Because  the  offal  would  be 
derived  from  low-risk  animals,  we 
would  consider  the  product  to  be 
unlikely  to  contain  the  BSE  agent.  We 
would  limit  the  importation  of  offal  to 
cervine  offal,  because  bovine  offal  could 
contain  the  distal  ileum,  which  is  a 
tissue  with  confirmed  infectivitv  in 
BSE-infected  bovines. 

Section  95.4.  paragraph  (g).  would 
allow  the  importation  of  offal  from 
cervids  under  the  following  conditions: 

•  The  offal  was  derived  from  cervids 
that  were  born  after  the  feed  ban.  that 
were  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime,  and  that 
were  members  of  a  herd  not  known  to 
be  infected  with  or  exposed  to  a 
transmissible  spongiform 
encephalopathy. 

•  The  sbipment  of  offal  to  the  United 
States  is  accompanied  by  authorized 
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official  certification  that  the  above 
conditions  have  been  met. 

Additionally,  because  offal  can 
encompass  a  variety  of  materials,  for 
clarification  we  would  add  a  definition 
nf  offal  to  §95.1  to  mean  the  parts  of  a 
butchered  animal  that  are  removed  in 
dressing,  consisting  largely  of  the 
viscera  and  the  trimmings,  which  may 
include,  but  are  not  limited  to,  brains, 
thymus,  pancreas,  liver,  heart,  and 
kidney. 

APHIS  Inspection  of  Processing  and 
Handling  Facilities:  Certification  of 
Compliance 

Although  §  95.4  restricts  the 
importation  of  animal  protein,  tankage. 
fat.  glands,  tallow  other  than  tallow 
derivatives,  and  serum  from  regions 
where  BSE  is  known  to  exist  or  that 
present  an  undue  risk  of  BSE  {as  listed 
in  current  §  94.18(a)).  paragraph  (c)  of 
§  95.4  e.xempts  certain  materials  from 
the  restrictions,  under  certain 
conditions,  provided  the  material  is 
derived  from  a  nonruminant  species,  or 
from  a  ruminant  species  if  the 
ruminants  have  never  been  in  a  region 
listed  in§94.18(a).  Oneofthe 
conditions  for  such  importation  is  that 
all  st('ps  of  processing  and  storing  the 
material  be  carried  out  in  a  facility  that 
has  not  been  used  for  the  processing  or 
storage  of  any  materials  derived  from 
ruminants  that  ha\p  been  in  any  region 
listed  in  §94. 18(a).  A  further 
requirement  is  that,  if  the  facility' 
processes  or  handles  any  material 
derived  from  mammals,  the  facility 
must  have  entered  into  a  cooperative 
service  agreement  with  APHIS  to  pay.  for 
the  costs  of  an  APHIS  veterinarian  to 
make  annual  inspections  of  the  facility. 
Because  we  believe  the  regions  we  are 
proposing  to  include  in  §  94"l8{a)(3)  of 
this  proposal  present  a  minimal  risk  for 
BSE.  we  believe  that,  in  lieu  of  annual 
APHIS  inspections  of  the  facility,  such 
inspec:tions  could  be  carried  out  by  the 
government  agency  responsible  for 
animal  health  in  the  region,  although 
APHIS  would  reserve  the  right  to 
inspect  as  deemed  necessary.  Therefore, 
we  are  proposing  to  amend  §  95.4(c)(4) 
to  exclude  facilities  in  BSE  minimal-risk 
regions  from  the  requirement  for  a 
cooperative  service  agreement  and  to 
require  that  annual  inspections  of  tlie 
facility  be  carried  out  by  a 
representative  of  the  government  agency 
responsible  for  animal  health  in  the 
region.  We  would,  however,  still  apply 
to  BSE  minimal-risk  regions  the 
provisions  of  §  95.4(c)(5),  which  require 
the  facility  to  allow  periodic  inspections 
by  APHIS. 

Additionally,  we  are  proposing  to 
amend  §  95.4(c)(6),  which  currently 


specifies  that  each  shipment  imported 
into  the  United  States  in  accordance 
with  §  95.4(c)  be  accompanied  by  an 
original  certificate  signed  by  a  full-time, 
salaried  veterinarian  of  the  government 
agency  responsible  for  animal  health  in 
the  region  of  export  certif\-ing  that  the 
conditions  of  that  section  have  been 
met.  Because  of  the  reduced  risk  of  such 
exports  from  regions  we  would  consider 
minimal  risk,  we  are  proposing  to 
provide  in  §  95.4(c)(6)  that,  for 
shipments  of  animal  feed,  the  necessar\- 
certification  may  be  signed  by  a  person 
authorized  to  issue  such  certificates  bv 
the  veterinary  services  of  the  national 
government  of  the  region  of  origin. 

Definitions 

In  addition  to  adding  definitions  of  as 
a  group,  designated  feedlot,  bo\ine 
spongiform  encephalopathy  (BSE) 
minimal-risk  region,  offal,  and  personal 
use  to  the  regulations,  as  discussed 
above,  we  are  proposing  to  define  in 
§93.400  the  term  USDA  representative 
to  mean  a  veterinarian  or  other 
individual  employed  by  the  United 
States  Department  of  Agriculture  who  is 
authorized  to  perform  the  services 
rf^quired  hv  part  9,'^ 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Under  the  Animal  Health  Protection 
Act  of  2002  (7  U.S.C.  8301  et  seq.)  the 
Secretar>'  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introduction  into  the  United  States  or 
dissemination  of  any  pest  or  disease  of 
livestock. 

On  May  20,  2003,  the  Canadian  Food 
Inspection  Agency  reported  a  case  of 
BSE  in  a  beef  cow  in  northern  Alberta. 
To  prevent  the  introduction  of  this 
disease  into  the  United  States,  APHIS 
issued  an  interim  rule  to  classify  Canada 
as  a  region  where  BSE  exists,  thereby 
prohibiting  the  importation  of 
ruminants  and  most  ruminant  products 
from  Canada,  effective  May  20.  2003. 

This  proposed  rule  would  amend  the 
regulations  by  establishing  a  category  of 
regions  that  present  a  minimal  risk  of 
introducing  BSE  into  the  United  States. 
The  rule  would  set  forth  factors 
considered  for  placing  a  region  in  this 
category,  and  risk  mitigations  that 
would  be  required  for  the  importation  of 
certain  ruminants  and  ruminant 
products  from  such  regions.  Although 
the  proposed  rule  would  list  Canada  as 


the  only  BSE  minimal-risk  region  at  this 
time,  APHIS  would  evaluate  requests 
and  supporting  information  submitted 
by  other  regions  for  inclusion  in  this 
category. 

In  accordance  with  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  we  assessed  the  potential  economic 
costs  and  benefits  of  this  rule  and 
potential  effects  on  small  entities. 
Although  not  addressed  in  the  analysis, 
Canadian  producers/suppliers  of 
ruminants  and  ruminant  products 
would  benefit  from  the  resumption  of 
exports  to  the  United  States. 

Below  is  a  summary  of  our  economic 
analysis.  A  copy  of  the  full  economic 
analysis  is  available  for  review  in  our 
reading  room  (see  the  ADDRESSES 
section  at  the  begirming  of  this 
document).  You  may  also  view  the 
economic  analysis  on  the  Internet  by 
accessing  the  APHIS  Web  site  at  htt'p:/ 
/wvi-iv'.aphis. usda.gov.  At  the  APHIS 
W' b  site,  click  on  the  "Hot  Issues' 
button.  On  the  next  screen,  click  on  the 
listing  for  "Bovine  Spongiform 
Encephalopathy  (BSE).  '  On  the  next 
screen,  click  on  the  listing  for 

Economic  Analysis.  Proposed  Rule. 
Bovine  Spongiform  Encephalopathy: 
Minimal  Risk  Regions  and  Importation 
of  Commodities  (APHIS  Docket  No.  03- 
080-1).  '  We  do  not  have  enough  data 
for  a  comprehensive  analysis  of  the 
potential  economic  effect  of  this 
proposed  rule  on  small  entities. 
Therefore,  in  accordance  with  5  U.S.C. 
603,  we  have  performed  an  initial 
regulatory  flexibility  analysis  for  this 
proposed  rule.  We  are  inviting 
comments  about  this  proposed  rule  as  it 
relates  to  small  entities.  In  particular, 
we  are  interested  in  determining  the 
number  and  kind  of  small  entities  that 
would  incur  benefits  or  costs  from  the 
implementation  of  this  proposed  rule 
and  the  economic  effect  of  those 
benefits  or  costs. 

Because  Canada  is  the  only  region  we 
are  proposing  to  include  in  the  BSE 
minimal-risk  category  at  this  time, 
ruminant  and  ruminant  product  imports 
from  Canada  that  would  be 
reestablished  under  the  proposed  rule 
are  the  focus  of  our  analysis.  However, 
this  minimal-risk  category  is  not  limited 
to  Canada  and  could  include  other 
regions  in  the  future.  The  analysis  also 
considers  effects  of  the  rule  for  U.S. 
ruminant  and  ruminant  product  exports 
should  other  countries  not  consider  our 
minimal-risk  requirements  sufficient  to 
safeguard  against  BSE  introduction  into 
the  United  States  and/or  do  not  accept 
our  listing  of  Canada  as  a  region  of 
minimal  risk. 
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The  commodities  that  would  be 
allowed  to  enter  under  the  proposed 
rule  are: 

•  r.dttle  less  than  30  months  of  age, 
sheep  and  goats  less  than  12  months  of 
age.  and  cervids  of  anv  age,  miported  in 
all  cases  for  immediate  slaughter. 

•  Cattle  less  than  30  months  of  age 
and  sheep  and  goats  less  than  12 
months  of  age  imported  for  feeding  at  a 
designated  feedlot  (for  slaughter  at  less 
than  30  months  and  12  months  of  age, 
respectively): 

•  Meat  from  cattle,  sheep,  and  goats 
that  have  been  slaughtered  within  these 
age  restrictions: 

•  Meat  of  cervids  either  farm-raised 
or  harvested  on  a  game  farm  or  sitnilar 
facilitv: 


•  Meat  from  wild-harvested  caribou, 
musk  ox,  or  other  cervids  that  has  been 
commerciallv  processed; 

•  Certain  hunter-harvested  wild 
ruminant  products  for  personal  use;  and 

•  Certain  other  products  and 
byproducts,  including  bovine  livers  and 
tongues,  gelatin,  tallow,  and  cervid 
offal. 

With  respect  to  Canada,  slaughter 
cattle,  feeder  cattle,  and  beef  would  be 
the  main  commodities  affected  by 
resumption  of  ruminant  and  ruminant 
product  imports.  The  additional 
supplies  would  cause  prices  to  fall. 
Welfare  gtins  for  consumers  and  losses 
for  producers/suppliers  are  measured, 
and  net  benefits  and  losses  estimated. 
Since  May  of  this  year,  U.S.  producers/ 
suppliers  of  ruminants  and  ruminant 
products  have  benefited  from  high  price 


levels  at  least  partly  attributable  to  the 
ban  on  imports  from  Canada.  Estimated 
price  declines  for  producers,' suppliers 
and  ccmsumers/buyers  of  slaughter 
cattle,  feeder  cattle,  and  beef  largely 
reflect  a  return  to  the  more  normal 
market  conditions  that  prevailed  before 
Canada's  BSE  discovery. 

Expected  effects  due  to  reestablished 
slaughter  cattle  and  feeder  cattle 
imports  from  Canada  are  shown  in  table 
1.  (The  model  and  parameters  used  are 
explained  in  the  body  of  the  economic 
analysis.]  The  estimated  effec:ts  are  near- 
term,  and  would  occur  during  the  first 
year  or  so  following  the  resumption  of 
imports.  In  the  longer  term,  production 
and  marketing  adjustments  in  response 
to  changed  market  conditions  would 
create  new  price-quantity  equilibriums. 


Table  1  .—Economic  Effects  of  Reestablished  Slaughter  Cattle  and  Feeder  Cattle  Imports  From  Canada 


Slaughter  cattle 


Feeder  cattle 


Assumed  reestablished  slaughter  and  feeder  cattle  imports  from  Canada  (head) 

Change  m  numbers  slaughtered  and  fed  (head)  _ , 

Change  in  numbers  supplied  by  U  S  entities  (head)  

Change  in  the  prices  of  slaughter  and  feeder  cattle  (dollars  per  100  pounds)  

Change  in  consumer  sur^s 

Change  m  producer  surplus  

Annual  net  benefit 


840,800 

366,350 

(474.450) 

($1.30) 

$455,317,000 

($448,744,000) 

$6,573,000 


504,500 

221.318 

(283,182) 

($0.72) 

$188,220  000 

($182,053,000) 

$6,167,000 


Reestablished  slaughter  cattle  imports 
from  Canada  of  840,000  head  would 
result  in  a  price  decline  of  51.30  per  100 
pounds  This  price  decline  would  be 
acc;ompanied  by, an  increase  of  about 
366.350  head  in  the  number  of  cattle 
slaughtered,  and  a  decrease  of  474,450 
head  in  the  number  of  slaughter  cattle 
supplied  by  U.S.  entities.  These  changes 
translate  into  an  increase  in  consumer 
surplus  of  S455.3  million  for  buyers  of 
slaughter  cattle,  and  a  decrease  in 
producer  surplus  of  S448,7  million  for 
sellers  of  slaughter  cattle,  for  an  annual 
net  benefit  of  56. 6  million. 

Whether  a  portion  of  this  benefit 
vvniild  be  realized  b\'  beef  consumers 
would  depend  upon  wholesale  and 
retail  margins  and  elasticities  of 
demand   The  price  decline  would 
reduce  incomes  of  domestic  suppliers 
who  would  be  competing  with  slaughter 
cattle  imports  from  Canada,  The 
estimated  price  change  is  small,  falling 
within  expected  variations  of  recent 
USDA  price  projections,  A  price 
decrease  of  Si. 30  per  100  pounds  would 
represent  a  decline  of  1,7  percent  and 


would  nc4  significantly  affect  buyers  or 
sellers  of  slaughter  cattle. 

Reestablished  feeder  cattle  imports 
from  Canada  totaling  504,500  head 
would  result  in  a  price  decline  of  72 
cents  per  100  pounds.  This  fall  in  price 
would  be  accompanied  by  an  increase  of 
221,318  head  in  the  number  of  cattle 
fed,  and  a  decrease  of  283,182  head  in 
the  number  of  cattle  supplied  to  feedlots 
by  U.S.  entities.  Consumer  surplus 
would  rise  by  $188.2  million  for  buyers 
of  feeder  cattle,  and  producer  surplus 
would  faB  by  S182  million  for  sellers  of 
feeder  cattle,  for  an  annual  net  benefit 
of  about  is. 2  million. 

A  prica  decline  resulting  from 
reestablished  feeder  cattle  imports  from 
Canada  would  benefit  the  receiving 
feedlots.  The  decline  would  also  reduce 
incomes  for  domestic  suppliers,  such  as 
stocker  operations,  in  competition  with 
importers  of  feeder  cattle  from  Canada. 
The  estimated  effects  are  small.  A  price 
decrease  of  72  cents  per  100  pounds 
would  represent  a  decline  of  0.9  percent 
and  would  not  result  in  significant  gains 
or  losses  for  the  affected  entities. 


Beef  is  modeled  as  a  single  aggregate 
commodity,  but  two  analyses  are 
performed.  Boneless  beef  and  certain 
other  ruminant  products  are  allowed  to 
enter  the  United  States  from  Canada 
under  permit.  We  do  not  know  whether 
quantities  of  boneless  beef  that  enter 
under  permit  will  reach  levels  that 
prevailed  prior  to  the  ban.  This 
uncertainty  is  acknowledged  by  using 
two  different  import  levels.  The  first 
analysis  assumes  that  boneless  beef 
imports  from  Canada  under  permit  will 
reach  2002  levels;  the  effect  of  the 
proposed  rule  with  respect  to  beef 
would  be  in  reestablishing  beef  with 
bone  and  whole/half  carcass  imports. 
The  second  analysis  assumes  that  no 
boneless  beef  is  imported  under  permit, 
and  all  reestablished  beef  imports  from 
Canada  would  be  attributable  to  the 
proposed  rule.  The  two  analyses  are 
hypothetical  extremes  that  provide  a 
lower  bound  and  an  upper  bound  of 
possible  effects.  Effects  for  two  price 
levels  of  beef,  83.00  and  S3. 50  per 
pound,  are  estimated,  as  shown  in  table 
2. 
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Table  2 —Economic  Effe 


s  OF  Rees-ab_ishe:  Beef  ivpop's  From  Canada,  for  Hypothetical  Lower  and 

UPPER  BOUNDS  OF  POSSIBLE  EFFECTS  OF  THE  PROPOSED  RULE 


Assumed  beef  imports  from  Canada  (tons) 

Change  in  U.S.  consumption  (tons)  

Change  in  U.S.  production  (tons)  

Change  in  the  pnce  of  beef  iper  pound)  .... 

Change  in  consumer  surplus  

Change  in  producer  surplus  

Annual  net  benefit 


Only  reestablisfied  beef  with  bone  and 
whole/half  carcass  imports  from  Can- 
ada assumed  attributable  to  the  pro- 
posed rule 


$3.00  per  pound 
beef 


84,000 

40,324 

(43,676) 

(1.1  cents) 

$313,260,000 

($289,425..  000) 

$23,835,000 


$3.50  per  pound 
beef 


84,000 

40,324 

(43.676) 

(1.3  cents) 

$365,455,000 

($337,648,000) 

$27,807,000 


All  reestablished  beef  imports  from  Canada 
assumed  attnbutaWe  to  the  proposed  rule 


$3.00  per  pound 
beef 


$3.50  per  pound 
beef 


382.000 

183,378 

(198.622) 

(5.2  cents) 

$1,416,390,000 

($1,325,068,000) 

$91,322,000 


382.000 

183.378 

(198,622) 

(6.1  cents) 

$1,652,383,000 

($1,545,845,000) 

$106,538,000 


For  beef  prices  of  S3.00  and  S3. 50  per 
pound,  respectively,  annual  net  benefits 
of  established  beef  imports  would  be 
S23,8  million  and  S27,8  million  (only 
beef  with  bone  and  whole/half  carcass 
imports  assumed  to  be  reestablished  due 
to  the  proposed  rule),  and  S91.3  million 
and  S106,5  million  (all  beef  imports 
assumed  to  be  reestablished  due  to  the 
proposed  rule).  As  with  reestablished 
imports  of  slaughter  and  feeder  cattle, 
expected  price  declines  due  to 
reestablished  beef  imports  from  Canada 
would  not  be  of  a  magnitude  to 
significantly  affect  the  economic  welfare 
of  producers  or  consumers.  In  the  first 
case,  price  declines  of  1.1  cents  and  1.3 
cents  per  pound  are  estimated  for 
assumed  beef  prices  of  S3. 00  and  S3. 50 
per  pound,  respectively.  In  the  second 
case,  price  declines  of  5.2  cents  and  6.1 
cents  per  pound  are  estimated.  Even  in 
the  latter  analysis  (all  reestablished  beef 
imports  from  Canada  atfributable  to  the 
proposed  rule),  the  price  declines 
represent  less  than  a  2  percent  fall  in 
price. 

Other,  more  minor  commodities  that 
would  be  allowed  entry  under  the 
proposed  rule  and  for  which  we  have 


trade  data  are  sheep,  goats,  and  farmed 
cervids;  meat  from  these  ruminants;  and 
bovine  tongues  and  livers.  In  all  cases, 
reestablished  imports  from  Canada 
would  not  significantly  affect  the  U.S. 
supply  of  these  commodities  or  the 
welfare  of  U.S.  entities. 

The  United  States  prohibits  ruminant 
imports  from  BSE-affected  regions. 
Under  the  proposed  rule,  the  United 
States  would  recognize  Canada  as  a 
minimal-risk  region  for  BSE,  under 
which  ruminant  imports  could  resume. 
U.S.  ruminant  and  ruminant  product 
exports  w-ould  be  placed  in  jeopardy  if 
importing  counfries  do  not  agree  that 
the  factors  the  United  States  would 
consider  justify  the  categorization  of  a 
region  as  one  of  minimal  risk,  and  do 
not  agree  that  the  proposed  age 
restrictions  and  other  measures  provide 
an  adequate  safeguard  against  the  risk  of 
BSE  introduction  from  such  a  region. 

We  therefore  analyze  the  economic 
effects  that  would  occur  if  the  United 
States  would  lose  major  export  markets 
due  to  this  proposed  rule  and  its 
inclusion  of  Canada  as  a  minimal-risk 
region. 

Because  U.S.  ruminant  and  ruminant 
product  exports  to  Canada  and  Mexico 


would  not  be  jeopardized  by  this 
proposed  rule,  exports  to  these  two 
countries  are  excluded  from  the 
analysis.  Since  nearly  all  U.S.  cattle 
exports  are  to  Canada  and  Mexico,  we 
can  also  limit  the  analysis  to  possible 
effects  for  beef  exports. 

Canada  and  Mexico  together  imported 
about  36  percent  of  U.S.  beef  exports  in 
2002.  Removing  these  exports  from 
consideration  leaves  about  64  percent  of 
U.S.  beef  exports  that  could  be  affected 
by  the  proposed  rule.  About  56  percent 
of  U.S.  beef  exports  (over  87  percent, 
excluding  shipments  to  Canada  and 
Mexico)  were  sold  to  Japan  and  Korea. 
Given  the  predominance  of  these  two 
countries  among  importers  of  U.S.  beef, 
the  analysis  is  performed  for  two  levels 
of  export  reduction:  32  percent  of  2002 
exports,  or  263,360  tons  (loss  of  one-half 
of  export  markets  other  than  Canada  and 
Mexico),  and  64  percent,  or  546.720 
tons  (loss  of  all  export  markets  other 
than  Canada  and  Mexico).  For  each  of 
these  assumed  levels  of  export 
reduction,  impacts  are  estimated  using 
the  same  beef  prices,  S3. 00  and  S3. 50    . 
per  pound.  The  results  of  the  analysis 
are  shown  in  table  3. 


TABLE  3.-EC0N0M1C  EFFECTS  OF  THE  LOSS  OF  U.S.  BEEF  EXPORT  MARKETS.  ASSUMING  EXPORT  REDUCTIONS  OF  32 

PERCENT  AND  64  PERCENT 
[Quantities  equivalent  to  one-half  and  all  U.S.  beef  exports  when  exports  to  Canada  and  Mexico  are  excluded] 


Assumed  reduction  in  beef  exports  (tons) 

Change  in  U.S.  consumption  (tons)  

Change  in  US  production  (tons)  

Change  in  the  price  of  beef  (cents  per  pound) 

Change  in  consumer  surplus  

Change  in  producer  surplus  

Annual  net  benefit 


Loss  of  export  markets  equivalent  to  32 
percent  of  2002  beef  exports 


Loss  of  export  markets  equivalent  to  64  percent 
of  2002  beef  exports 


$3.00  per  pound 
beef 


$3.50  per  pound 
beef 


$3.00  per  pound 
beef 


263.360 

116,483 

(146.877) 

(3.6  cents) 

S910.983.000 

(5965.636,000) 

($54,653,000) 


263,360 

116.483 

(146.877) 

(4.2  cents) 

$1,062,767,000 

($1,126,526,000) 

($63,759,000) 


546,720 

232.967 

(293.753) 

(7,2  cents) 

$1,831,174,000 

($1,919,660,000) 

($88,486,000) 


$3.50  per  pound 
beef 


546,720 

232.967 

(293,753) 

(8.4  cents) 

$2,136,278,000 

($2,239,507,000) 

(SI  03.229.000) 
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Loss  of  one-half  of  I'.S.  beef  export 
markets  other  than  Canada  and  Mexico 
and  redirection  of  the  beef  to  the  U.S. 
market  would  result  in  annual  net 
welfare  losses  of  about  S54.7  million 
and  S63.8  million,  for  beef  prices  of 
$3.00  and  S3. 50  per  pound, 
respectively.  The  associated  declines  in 
price  would  be  3.6  cents  and  4.2  cents 
per  pound.  The  effects  if  all  U.S.  beef 
export  markets  other  than  Canada  and 
Mexico  were  to  close  would  be  annual 
net  welfare  losses  of  about  S88.5  million 
.ind  S103.2  million  for  the  two  beef 
price  levels,  with  decreases  in  price  of 
7.2  cents  and  8.4  cents  per  pound.  As 
explained,  these  effects  would  occur 
only  if  the  proposed  rule  is  adopted  as 
final  and  the  countries  to  which  the 
United  States  exports  beef  decided  to 
refuse  its  entry  as  a  result. 

The  main  industries  that  would  be 
affected  by  the  proposed  rule,  such  as 
livestock  producers,  slaughtering 
establishments,  and  meat  processors,  are 
composed  predominantly  of  small 
entities.  As  indicated  above,  since  May 
I  if  this  year,  U.S.  producers/suppliers  of 
ruminants  and  ruminant  products  have 
benefited  from  high  price  levels  at  least 
partly  attributable  to  the  ban  on  imports 
from  Canada.  By  the  same  token,  buyers 
of  slaughter  cattle,  feeder  cattle,  and 
beef  would  benefit  from  price  declines 
(slaughter  cattle,  1.7  percent:  feeder 
cattle,  0.9  percent:  and  beef,  less  than  2 
percent)  resulting  from  the 
reestablishment  of  these  import.s. 

Effects  from  the  possible  loss  of  U.S. 
export  markets  and  subsequent  industrv' 
contractions,  if  this  proposed  rule  is 
adopted  as  final  and  other  countries 
wore  to  refuse  entry  of  our  beef  as  a 
result,  would  harm  small  as  well  as 
large  entities.  This  outcome  could 
occur,  even  though  BSE  has  never  been 
discovered  in  the  United  States,  if,  as 
described  above,  countries  importing 
U.S.  beef  do  not  agree  that  the  factors 
the  United  States  would  consider  justify 
the  categorization  of  a  region  as  one  of 
minimal  risk,  and  do  not  agree  that  the 
proposed  age  restrictions  and  other 
measures  provide  an  adequate  safeguard 
against  the  risk  of  BSE  introduction 
from  such  a  region. 

Alternatives  to  the  proposed  rule 
would  be  to  (1)  leave  the  regulations 
unchanged — that  is,  continue  to  prohibit 
entry  of  ruminants  and  most  ruminant 
products  from  regions  of  minimal  BSE 
risk  (iither  than  products  allowed  entry 
under  permit],  or  (2)  allow  the 
commodities  to  enter  from  such  regions 
without  the  age  restrictions  or  other 
measures  set  forth  in  the  proposed  rule. 
Because  C^anada  is  the  onlv  countrv  we 
are  proposing  to  list  as  a  BSE  minimal- 


risk  region  at  this  time,  tlie  alternatives 
are  discussed  in  terms  of  Canada. 

By  maintaining  current  import 
restrictions,  estimated  benefits  of 
reestablishing  slaughter  cattle,  feeder 
cattle,  and  beef  imports  from  Canada 
would  not  be  realized.  Continuation  of 
the  status  quo  would  also  eliminate  any 
possibility-  of  adverse  effects  for  U.S. 
exports. 

Concerning  the  second  alternative,  the 
proposed  age  requirements  and  other 
measures  are  based  on  the  known 
epidemiology  of  BSE.  Without  these 
mitigations,  we  believe  importation  of 
ruminants  and  ruminant  products  (other 
than  those  allowed  entry  by  permit) 
would  expose  the  United  States  to 
greater  risk  of  BSE  introduction. 

A  BSE  discovery  in  the  United  States 
would  have  economic  consequences 
similar  to  those  that  have  occurred  in 
Canada  and  elsewhere.  Losses  would 
take  the  form  of  lowered  demand, 
closed  export  markets,  animal 
depopulations,  and  increased 
government  expenditures  for  disease 
management  and  compensation  for 
depopulated  livestock.  Tens  of 
thousands  of  jobs  with  total  earnings  in 
the  hundreds  of  millions  of  dollars 
could  be  threatened  by  the  loss  of  export 
markets  due  to  a  discovery  of  BSE. 

Because  BSE  has  been  linked  to 
variant  Creutzfield-lakob  disease,  one  of 
the  most  significant  impacts  of  a  BSE 
occurrence  in  the  United  States  would 
be  the  potential  loss  of  consumer 
confiden<Je  in  the  safety  of  the  U,S,  beef 
supply.  An  incidence  of  BSE  could 
result  in  a  downward  shift  in  demand 
for  beef,  leading  to  lowered  prices  and 
production. 

APHIS  acknowledges  a  theoretical 
increased  risk  of  BSE  introduction  into 
the  United  States  because  of  this  rule. 
However,  we  conclude  in  the  risk 
analysis  used  as  a  basis  for  this  rule 
that,  with  the  proposed  mitigation 
measures,  this  risk  is  extremely  small 
an  introduction  occurred,  few.  if  any. 
additional  animals  would  be  infected 
is  highly  unlikely  that  such  an 
introduction  would  pose  a  major  animal 
health  or  public  health  threat  in  the 
United  States:  regulations  and  practices 
in  the  United  States  are  robust  and 
would  militate  against  human  exposure 
or  disease  spread. 

The  proposed  rule  is  considered 
preferable  to  either  continuing  to 
prohibit  the  entry  of  ruminants  and 
certain  ruminant  products  from  a  BSE 
minimal-risk  region  or  allowing  their 
entry  unconditionally.  We  believe  the 
factors  considered  in  listing  a  region  as 
one  of  minimal  risk  and  the  mitigations 
required  for  the  entry  of  ruminants  and 
ruminant  products  would  make  the 
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likelihood  of  the  introduction  of  even 
one  animal  or  product  containing 
infectious  levels  of  the  BSE  agent 
extremely  small.  We  also  believe  that 
listing  Canada  as  a  BSE  minimal-risk 
region,  together  with  the  risk-mitigation 
measures  that  would  be  required,  is  a 
balanced,  science-based  response  to 
Canada's  request  that  ruminants  and 
certain  ruminant  product  imports  by  the 
United  States  from  Canada  be  allowed 
to  resume. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

We  have  prepared  an  environmental 
assessment  regarding  the  potential 
impact  on  the  quality  of  the  human 
environment  due  to  the  importation  of 
ruminants  and  ruminant  products  and 
byproducts  from  Canada  under  the 
conditions  specified  in  this  proposed 
rule.  APHIS'  review  and  analysis  of  the 
potential  environmental  impacts 
associated  with  these  proposed 
importations  are  documented  in  an 
environmental  assessment  titled 
"Proposed  Rulemaking  to  Establish 
Criteria  for  the  Importation  of 
Designated  Ruminants  and  Ruminant 
Products  from  Canada  into  the  United 
States,  Environmental  Assessment 
(October  2003)."  We  are  making  this 
envirnnmontal  assessment  available  to 
the  public  for  review  and  comment.  We 
will  consider  all  comments  that  we 
receive  on  or  before  the  date  listed 
under  the  heading  DATES  at  the 
beginning  of  this  notice. 

Copies  of  the  environmental 
assessment  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  under 
the  heading  ADDRESSES  at  the  beginning 
of  this  proposed  rule).  In  addition, 
copies  mav  be  obtained  hv  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The 
environmental  assessment  may  also  be 
viewed  on  the  Internet  at  http:// 
n'ww.aphis.  usda.gov/ppd/es/ 
vsdocs.html. 

The  environmental  assessment  was 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42'U.S,C, 
4321  pf  seq.].  (2)  regulations  of  the 
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Council  on  Environmental  Qualitv  for 
implementing  the  procedural  provisions 
of  NJEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  MEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  H  seq.].  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatorv  Affairs.  OMB.  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  state  that  vour  comments 
refer  to  Docket  No.  03-080-1 .  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  03-080-1,  Regulator\- 
Analysis  and  Development.  PPD, 
APHIS,  Station  3C71 .  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO.  USDA. 
room  404-W.  14th  Street  and 
Independence  Avenue  S\V.. 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  recognize  a 
category  of  regions  that  present  a 
minimal  risk  of  introducing  BSE  into 
the  United  States  via  live  ruminants  and 
ruminant  products,  and  would  add 
Canada  to  this  category.  The  proposed 
rule  would  also  allow  the  importation  of 
certain  live  ruminants  and  ruminant 
products  from  such  BSE  minimal-risk 
regions  under  certain  conditions. 

Accomplishing  this  would  require  the 
use  of  several  information  collection 
activities,  including  the  completion  of 
certification  statements  for  the 
importation  of  both  ruminants  and 
ruminant-derived  products  by  the 
national  veterinary  authoritv  of  the 
region  of  origin,  permits  for  the 
movement  of  restricted  animals,  forms 
associated  with  the  importation  of 
animals  for  immediate  slaughter,  the 
placing  of  seals  on  certain  conveyances, 
and  the  tattooing  of  letters  on  certain 
livestock. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  ha\e  practical  utility; 


(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodologv  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology';  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response. 

Respondents:  Canadian  veterinary 
authorities,  herd  owners,  and  exporters 
of  ruminants  and  ruminant-derived 
products;  slaughter  plant  and  feedlot 
personnel  in  the  United  States, 
accredited  veterinarians,  and  State 
veterinan,'  authorities. 

Estimated  annual  number  of 
respondents:  6.000. 

Estimated  annual  number  of 
responses  per  respondent:  20. 

Estimated  annual  number  of 
responses:  120.000. 

Estimated  total  annual  burden  on 
respondents:  240.000  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  bv  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination  Act 
Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects 

9  CFR  Part  93 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry-  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 


9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultrv- 
and  poulLn»'  products.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  95 

Animal  feeds.  Hay.  Imports. 
Livestock,  Reporting  and  recordkeeping 
requirements.  Straw,  Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  parts  93,  94,  and  95  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS.  BIRDS.  AND  POULTRY, 
AND  CERTAIN  ANIMAL.  BIRD   AND 
POULTRY  PRODUCTS: 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  autiionty  citation  for  part  93 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  8301-8317- 
21  U.S.C,  136  and  136a:  31  U.S.C.  9701   7 
CFR  2.22.  2.80.  and  371.4. 

2.  Section  93.400  would  be  amended 
by  adding  definitions  of  as  a  group, 
designated  feedlot,  and  USDA 
representative,  in  alphabetical  order,  to 


§93,400     Defminons 

* 

As  a  group.  Collectively,  in  such  a 
manner  that  the  identity  of  the  animals 
as  a  unique  group  is  maintained, 

***** 

Designated  feedlot.  A  feedlot 
indicated  on  the  declaration  required 
under  §  93.407  as  the  destination  of  the 
ruminants  imported  into  the  United 
States. 
***** 

USDA  representative.  A  veterinarian 
or  other  individual  employed  by  the 
United  States  Department  of  Agriculture 
who  is  authorized  to  perform  the 
services  required  by  this  part. 
***** 

3.  A  new  §  93.436  would  be  added  to 
subpart  D  to  read  as  follows: 

§93.436     Ruminants  from  regions  of 
minimal  risk  for  BSE 

The  importation  of  ruminants  from 
regions  listed  in  §  94.18(a)(3)  of  this 
subchapter  is  prohibited,  unless  the 
conditions  of  this  section  and  any  other 
applicable  conditions  of  this  part  are 
met.  Once  the  ruminants  are  imported, 
if  they  do  not  meet  the  conditions  of 
this  section,  they  must  be  disposed  of  as 
the  Administrator  may  direct. 

(a)  Bovines  for  immediate  slaughter. 
Bovines  from  a  region  listed  in 
§  94.18(a)(3)  ofthis  subchapter  may  be 
imported  for  immediate  slaughter  under 
the  following  conditions: 
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(1)  The  bovines  must  be  less  than  30 
months  of  age  when  imported  into  the 
United  States; 

(2)  Tlie  bovines  must  not  have  been 
known  to  have  been  fed  ruminant 
protein,  other  than  milk  protein,  during 
their  lifetime; 

(3)  The  bovines  must  be  accompanied 
bv  a  certificate  issued  bv  a  full-time 
salaried  \eterinary  officer  of  the 
national  government  of  the  region  of 
origin,  or  issued  by  a  veterinarian 
designated  or  accredited  by  the  natiortal 
government  of  the  region  of  origin  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  region  of  origin, 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so.  that  states  that  the  conditions  of 
paragraphs  {a)(l)  and  (aK2)  of  this 
section  have  been  met; 

(4)  The  bovines  must  be  imported 
only  through  a  port  of  entrv'  listed  in 
§  93.403(b)  or  as  provided  for  in 
§93.403(0  and  must  be  moved  directly 
as  a  group  from  the  purt  of  entry  to  a 
recognized  slaughtering  establishment 
in  conveyances  that  must  be  sealed  with 
seals  of  the  U.S.  Government  at  the  port 
of  entrv.  The  seals  may  be  broken  only 
at  the  recognized  slaughtering 
establishment  by  a  USDA 
representative; 

(5)  The  shipment  must  be 
arrompanied  from  the  port  of  entry  to 
the  recognized  slaughtering 
establishment  bv  APHIS  Form  VS  17- 
33; 

(fi)  .\\  the  recognized  slaughtering 
establishment,  the  animals  must  be 
slaughtered  as  a  group  and  each 
animals  intestines  must  be  removed; 
and 

(7)  The  intestines  removed  from  the 
animals  must  be  disposed  of  in  a 
manner  approved  by  the  Administrator. 

(b)  Bovines  for  feeding.  Bovines  from 
a  region  listed  in  §  94.18(a)(3)  of  this 
subchapter  may  be  imported  under  the 
following  conditions: 

(1)  The  bovines  must  be  less  than  30 
months  of  age  when  imported  into  the 
L'nited  States: 

(2)  The  bovines  must  not  have  been 
known  to  have  been  fed  ruminant 
protein,  other  than  milk  protein,  during 
their  lifetime: 

(3)  The  inside  of  one  ear  on  each 
animal  must  be  permanently  and  legibly 
tattooed  with  letters  identif\-ing  the 
exporting  country.  Animals  exported 
from  Canada  must  be  tattooed  with  the 
letters  'CAN"; 

(4)  The  bovines  must  be  accompanied 
by  a  certificate  issued  in  accordance 
with  §  93.405(a)  that  states,  in  addition 
to  the  statements  required  bv 

§  94.405(a).  that  the  conditions  of 


paragraphs  (b)(1)  through  (b)(3)  of  this 
section  have  been  met: 

(5)  The  bovines  must  be  imported 
only  through  a  port  of  entry  listed  in 
§  93.403(b)  or  as  provided  for  in 

§  93.403(f)  and  must  be  moved  directly 
from  the  port  of  entr>'  as  a  group  to  the 
designated  feedlot; 

(6)  The  shipment  must  be 
accompanied  from  the  port  of  entry  to 
the  designated  feedlot  by  APHIS  Form 
VS  1-27: 

(7)  The  bovines  must  be  moved 
directly  from  the  designated  feedlot  to  a 
recognized  slaughtering  establishment 
for  slaughter; 

(8)  The  shipment  must  be 
accompanied  from  the  designated 
feedlot  to  the  recognized  slaughtering 
establishment  by  APHIS  Form  VS  1-27; 

(9)  The  bovines  must  be  less  than  30 
months  of  age  when  slaughtered; 

(10)  At  the  recognized  slaughtering 
establishment,  each  animal's  intestines 
must  be  removed;  arid 

(11)  The  intestines  removed  from  the 
animals  must  be  disposed  of  in  a 
manner  approved  by  the  Administrator. 

(c)  Sheep  or  goats  for  immediate 
slaughter.  Sheep  and  goats  from  a  region 
listed  in  §94. 18(a)(3)  of  this  subchapter 
may  be  imported  for  immediate 
slaughter  under  the  following 
condition$: 

(1)  The  sheep  or  goats  must  be  less 
than  12  months  of  age  when  imported 
into  the  United  States; 

(2)  The  sheep  or  goats  must  not  have 
been  known  to  have  been  fed  rumiucmt 
protein,  other  than  milk  protein,  during 
their  lifetime; 

(3)  The  sheep  or  goats  must  be 
accompanied  by  a  certificate  issued  by 
a  full-time  salaried  veterinary  officer  of 
the  national  government  of  the  region  of 
origin,  or  issued  by  a  veterinarian 
designated  or  accredited  by  the  national 
governmant  of  the  region  of  origin  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  national 
governmant  of  the  region  of  origin, 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so.  that  states  that  the  conditions  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  have  been  met; 

(4)  The  sheep  or  goats  must  be 
imported  only  through  a  port  of  entry 
listed  in  §  93.403(b)  or  as  provided  for 
in  §  93.403(f)  and  must  be  moved 
directly  as  a  group  from  the  port  of  entry 
to  a  recognized  slaughtering 
establishment  for  slaughter  as  a  group  in 
conveyances  that  must  be  sealed  with 
seals  of  the  U.S.  Government  at  the  port 
of  entry.  The  seals  may  be  broken  only 
at  the  recognized  slaughtering 
establishment  by  a  USDA 
representative;  and 


(5)  The  shipment  must  be 
accompanied  from  the  port  of  entry  to 
the  recognized  slaughtering 
establishment  bv  APHIS  Form  VS  17- 
33. 

(d)  Sheep  or  goats  for  feeding.  Sheep 
and  goats  from  a  region  listed  in 

§  94.18(a)(3)  of  this  subchapter  may  be 
imported  under  the  following 
conditions: 

(1)  The  sheep  or  goats  must  be  less 
than  12  months  of  age  when  imported 
into  the  United  States: 

(2)  The  sheep  or  goats  must  not  have 
been  known  to  have  been  fed  ruminant 
protein,  other  than  milk  protein,  during 
their  lifetime; 

(3)  The  inside  of  one  ear  on  each 
animal  must  be  permanentlv  and  legibly 
tattooed  with  letters  identifying  the 
exporting  countrv*.  Animals  from 
Canada  must  be  tattooed  with  the  letters 
"CAN"; 

(4)  The  sheep  or  goats  must  be 
accompanied  by  a  certificate  issued  in 
accordance  with  §  93.405(a)  that  states, 
in  addition  to  the  statements  required 
by  §  94.405(a).  that  the  conditions  of 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  have  been  met: 

(5)  The  sheep  or  goats  may  be 
imported  only  through  a  port  of  entry 
listed  in  §  93.403(b)  or  as  provided  for 
in  §  93.403(f)  and  must  be  moved 
directly  as  a  group  from  the  port  of  entry 
to  a  designated  feedlot; 

(6)  The  shipment  must  be 
accompanied  from  the  port  of  entry  to 
the  designated  feedlot  bv  APHIS  Form 
VS  1-27; 

(7)  The  sheep  or  goats  must  be  moved 
directly  from  the  designated  feedlot  to  a 
recognized  slaughtering  establishment 
for  slaughter; 

(8)  The  shipment  must  be 
accompanied  from  the  designated 
feedlot  to  the  recognized  slaughtering 
establishment  by  APHIS  Form  VS  1-27; 
and 

(9)  The  sheep  and  goats  must  be  less 
than  12  months  of  age  when 
slaughtered. 

(e)  Cerxids  for  immediate  slaughter. 
Cervids  from  a  region  listed  in 

§  94.18(a)(3)  of  this  subchapter  may  be 
imported  for  immediate  slaughter  under 
the  following  conditions: 

(1 )  The  cervids  must  have  been 
members  of  a  herd  in  which 
surveillance  for  transmissible 
spongiform  encephalopathies  was 
conducted  by  appropriate  authorities 
according  to  national  standards  or 
standards  of  the  region  itself  if  the 
region  is  a  jurisdiction  that  has  effective 
oversight  of  normal  animal  movements 
into,  out  of.  or  within  the  region  and 
that,  in  association  with  national 
authorities  if  necessarv.  has  the 
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responsibility  for  controlling  animal 
disease  locally; 

(2)  The  cervids  must  have  been 
members  of  a  herd  not  known  to  be 
infected  with  or  exposed  to  a 
transmissible  spongiform 
encephalopathv: 

(3)  The  cervids  must  have  been  born 
after  a  ban  on  the  feeding  of  ruminant 
protein  to  ruminants  was  implemented; 

(4)  The  cervids  must  not  have  been 
known  to  have  been  fed  ruminant 
protein,  other  than  milk  protein,  during 
their  lifetime; 

(5)  The  cervids  must  be  accompanied 
by  a  certificate  issued  by  a  full-time 
salaried  veterinan,'  officer  of  the 
national  government  of  the  region  of 
origin,  or  issue.]  by  a  veterinarian 
designated  or  accredited  by  the  national 
government  of  the  region  of  origin  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  the  region  of  origin. 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so,  that  states  the  conditions  of 
paragraphs  (e){l)  through  (e)(4)  of  this 
section  have  been  met; 

(6)  The  cervids  must  be  imported  only 
through  a  port  of  entry  listed  in 

§  93, 403(b)  or  as  provided  for  in 
§  93.403(f)  and  must  be  moved  directlv 
from  the  port  of  entry  as  a  group  to  a 
recognized  slaughtering  establishment 
for  slaughter  as  a  group  in  convevances 
that  must  be  sealed  with  seals  of  the 
U.S.  Government  at  the  port  of  entry. 
The  seals  may  be  broken  only  at  the 
recognized  slaughtering  establishment 
by  a  USDA  representative;  and 

(7)  The  shipment  must  be 
accompanied  from  the  port  of  entr\'  to 
the  recognized  slaughtering 
establishment  bv  .APHIS  Form  VS  17- 
33. 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
CLASSICAL  SWINE  FEVER.  AND 
BOVINE  SPONGIFORM 
ENCEPHALOPATHY:  PROHIBITED 
AND  RESTRICTED  IMPORTATIONS 

4.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authorifv:  7  U.S.C.  450.  7701-7772  and 
8301-8317;  21  U.S.C.  136  and  136a:  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332:  7  CFR 
2.22,  2.80,  and  371.4. 

5.  Section  94.0  would  be  amended  by 
adding  new  definitions  of  bovine 
spongiform  encephalopathv  IBSEj 
minimal-risk  region,  and  personal  use, 
in  alphabetical  order,  to  read  as  follows: 


§94.0     Definitions. 

*         »         «  •         * 

Bovine  spongiform  encephalopathy 
(BSE)  minimal-risk  region.  A  region 
that: 

(1)  Maintains,  and,  in  the  case  of 
regions  where  BSE  was  detected,  had  in 
place  prior  to  the  detection  of  BSE.  risk 
mitigation  measures  adequate  to  prevent 
widespread  exposure  and/or 
establishment  of  the  disease.  Such 
measures  include  the  following: 

(i)  Restrictions  on  the  importation  of 
animals  sufficient  to  minimize  the 
possibility  of  infected  ruminants  being 
imported  into  the  region,  and  on  the 
importation  of  animxal  products  and 
animal  feed  containing  ruminant 
protein  sufficient  to  minimize  the 
possibility  of  ruminants  in  the  region 
being  exposed  to  BSE; 

(ii)  Sur\-eillance  for  BSE  at  levels  that 
meet  or  exceed  OIE  recommendations 
for  surveillance  for  BSE;  and 

(iii)  A  ban  on  the  feeding  of  ruminant 
protein  to  ruminants  that  appears  to  be 
an  effective  barrier  to  the  dissemination 
of  the  BSE  infectious  agent,  with  no 
evidence  of  significant  noncompliance 
with  the  ban. 

(2)  In  regions  where  BSE  was 
detected,  conducted  an  epidemiological 
investigation  following  detection  of  BSE 
sufficient  to  confirm  the  adequacy  of 
measures  to  prevent  the  further 
introduction  or  spread  of  BSE,  and 
continues  to  take  such  measures, 

(3)  In  regions  where  BSE  was 
detected,  took  additional  risk  mitigation 
measures,  as  necessary,  following  the 
BSE  outbreak  based  on  risk  analysis  of 
the  outbreak,  and  continues  to  take  such 
measures. 
***** 

Personal  use.  Only  for  personal 
consumption  or  display  and  not 
distributed  further  or  sold. 


§94.1     [Amended] 

6.  In  !?  94.1.  paragraph  (b)(4)  and  the 
introductor\-  text  to  paragraph  (d)  would 
be  amended  by  removing  the  reference 
to  "§94.21"  each  time  it  appears  and 
replacing  it  with  a  reference  to 
"§94.22". 

7.  Section  94.18  would  be  amended  as 
follows: 

a.  Paragraph  (a)(3)  would  be 
redesignated  as  paragraph  (a)(4)  and 
revised  to  read  as  set  forth  below. 

b.  A  new  paragraph  (a)(3)  would  be 
added,  and  paragraph  (b)  and  the 
introducton,'  text  of  paragraph  (c)  would 
be  revised,  to  read  as  set  forth  below. 


§94.18     Restrictions  on  importation  of 
meat  and  edible  products  trom  ruminants 
due  to  bovine  spongiform  encephaiopathy. 

(a)  *  *   * 

(3)  The  following  are  minimal-risk 
regions  with  regard  to  bovine 
spongiform  encephalopathv:  Canada 

(4)  A  region  may  request 'at  anv  time 
that  the  Administrator  consider  its 
removal  from  a  list  in  paragraphs  (a)(1) 
or  (a)(2)  or  this  section,  or  its  addition 
to  or  removal  from  the  list  in  paragraph 
(a)(3)  of  this  section,  by  following  the 
procedures  in  part  92  of  this  subchapter. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section  or  in  §94.19.  the 
importation  of  fresh  (chilled  or  frozen) 
meat,  meat  products,  and  edible 
products  other  than  meat  (except  for 
gelatin  as  provided  in  paragraph  (c)  of 
this  section,  milk,  and  milk  products), 
from  ruminants  that  have  been  in  any  of 
the  regions  listed  in  paragraph  (a)  of  this 
section  is  prohibited. 

(c)  Gelatin.  The  importation  of  gelatin 
derived  from  ruminants  that  have  been 
in  any  region  listed  in  paragraph  (a)  of 
this  section  is  prohibited  unless  the 
following  conditions,  or  the  conditions 
of  §  94,19(j),  have  been  met: 
***** 

8.  Sections  94.19  through  94.24  would 
be  redesignated  as  §§  94.20  through 
94.25,  respectivelv. 

9.  A  new  §  94,19  would  be  added  to 
read  as  follows: 

§94.19     Restrictions  on  importation  from 
BSE  minimal-risk  regions  of  meat  and 
edible  products  from  ruminants. 

Except  as  pru\ided  in  4(94. 18  and  this 
section,  the  importation  of  fresh  (chilled 
or  frozen)  meat,  meat  products,  and 
edible  products  other  than  meat 
(excluding  gelatin,  milk,  and  milk 
products),  from  ruminants  that  have 
been  in  anv  of  the  regions  listed  in 
§  94.18(a)(3)  is  prohibited.  The 
commodities  listed  in  paragraphs  (a) 
through  (j)  of  this  section  may  be 
imported  from  a  region  listed  in 
§  94.18(a)(3)  if  the  conditions  listed  are 
met  and  if,  except  for  the  commodities 
described  in  paragraph  (g),  the 
commodities  are  accompanied  by  an 
original  certificate  of  such  compliance 
issued  by  a  full-time  salaried  veterinar>' 
officer  of  the  national  government  of  the 
region  of  origin,  or  issued  by  a 
veterinarian  designated  or  accredited  by 
the  national  government  of  the  region  of 
origin  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so. 

(a)  Fresh  (chilled  or  frozen)  meat  from 
bovines  less  than  30  months  of  age.  The 
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meat  is  derived  frfim  bovines  that  were 
less  than  30  months  of  age  when 
slaughtered  and  that  are  not  known  to 
have  been  fed  ruminant  protein,  other 
than  milk  protein,  during  their  lifetime, 
and  meets  the  following  conditions: 

(1)  The  bovines  from  which  the  meat 
is  derived  were  slaughtered  at  a  facility 
that  either  slaughters  only  bovines  less 
than  .30  months  of  age  or  complies  with 
a  segregation  process  approved  by  the 
national  veterinary'  authority  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
comminghng  of  the  meat  with  products 
not  eligible  for  importation  into  the 
United  States. 

(2)  The  intestirfes  of  the  bovines  were 
removed  at  slaughter;  and 

(3)  The  product  qualifies  as  meat 
under  the  definition  of  meat  in  USDA's 
Food  Safety  and  Inspection  Service's 
regulations  at  9  CFR  301.2. 

(b)  Fresh  (chilled  or  frozen)  whole  or 
half  carcasses  of  bovines  less  than  30 
months  of  age.  The  carcasses  are 
derived  from  bovines  that  meet  the 
following  conditions; 

(1)  The  bovines  were  less  than  30 
months  of  age  when  slaughtered: 

(2)  The  bovines  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime; 

(3)  The  intestines  of  the  bovines  were 
removed  at  slaughter;  and 

(4)  The  bovines  were  slaughtered  at  a 
facility  that  either  slaughters  only 
bovines  less  than  30  months  of  age  or 
complies  with  a  segregation  process 
approved  by  the  national  veterinary 
authority  of  the  region  of  origin  and  the 
.Administrator  as  adequate  to  prevent 
contamination  or  commingling  with 
products  not  eligible  for  importation 
into  the  United  States. 

(c)  Fresh  Ichilled  or  frozen)  bovine 
liver.  The  commodity  is  liver  containing 
no  other  product  and  is  derived  from 
bovines  for  which  an  air-injected 
stunning  process  was  not  used  at 
slaughter. 

(d)  Fresh  (chilled  or  frozen)  bovine 
tongues.  The  tongues  are  derived  from 
bovines  that  were  born  after  the  region 
implemented  an  effective  ban  on  the 
feedmg  of  ruminant  protein  to 
ruminants,  that  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protem.  during  their  lifetime,  and 
from  which  the  tonsils  of  each  animal 
were  removed  at  slaughter. 

(e)  Fresh  (chilled  or  frozen)  meat  of 
sheep  or  goats  or  other  ovines  or 
caprines.  The  meat  is  from  sheep  or 
goats  or  other  ovines  or  caprines  that 
were  less  than  12  months  of  age  when 
slaughtered  and  that  are  not  known  to 
have  been  fed  ruminant  protein,  other 


than  milk  protein,  during  their  lifetime, 
and  meets  the  following  conditions: 

(1)  The  meat  is  derived  from  sheep  or 
goats  or  other  ovines  or  caprines  that 
were  slaughtered  at.  a  facility  that  either 
slaughters  only  sheep  and/or  goats  or 
other  oviaes  and  caprines  less  than  12 
months  of  age  or  complies  with  a 
segregation  process  approved  by  the 
national  veterinary  authority  of  the 
region  of  origin  and  the  Administrator 
as  adequate  to  prevent  contamination  or 
commingling  of  the  meat  with  products 
not  eligible  for  importation  into  the 
United  States:  and 

(2)  The  product  qualifies  as  meat 
under  the;  definition  of  meatin  USDA's 
Food  Safety  and  Inspection  Service's 
regulations  at  9  CFR  301.2. 

(f)  Fresh  (chilled  or  frozen)  carcasses 
of  ovines  and  caprines.  The  carcasses 
are  derived  from  ovines  or  caprines  that 
were  less  than  12  months  of  age  when 
slaughtered,  that  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime,  and 
that  were,  slaughtered  at  a  facility  that 
either  slaughters  only  ovines  and/or 
caprines  less  than  12  months  of  age  or 
complies  with  a  segregation  process 
approved  by  the  national  veterinary 
authority  of  the  region  of  origin  and  the 
Administrator  as  adequate  to  prevent 
contamination  or  commingling  of  the 
carcasses  with  products  not  eligible  for 
importation  into  the  United  States. 

fg)  Fresh  (chilled  or  frozen)  meat  or 
dressed  carcasses  of  hunter-harvested 
wild  sheep,  goats,  cervids.  or  other 
ruminants.  The  meat  or  dressed  carcass 
(eviscerated  and  the  head  is  removed)  is 
derived  from  a  wild  sheep,  goat,  cervid, 
or  other  ruminant  and  meets  the 
following  conditions: 

(1)  The  meat  or  dressed  carcass  is 
intended  for  personal  use  and  is  derived 
from  an  animal  that  has  been  legally 
harvested  in  the  wild,  as  verified  by 
proof  such  as  a  hunting  license,  tag,  or 
the  equivalent  that  the  hunter  must 
show  to  the  United  States  Customs  and 
Border  Protection  official;  and 

(2)  The  animals  from  which  the  meat 
is  derived  were  harvested  within  a 
jurisdiction  specified  by  the 
Administrator  for  which  the  game  and 
wildlife  service  of  the  jurisdiction  has 
informed  the  Administrator  either  that 
the  jurisdiction  conducts  no  type  of 
game  feeding  program,  or  has  complied 
with,  and  continues  to  comply  with,  the 
ban  on  the  feeding  of  ruminant  protein 
to  ruminants  in  the  BSE  minimal-risk 
region. 

(h)  Fresh  (chilled  or  frozen)  meat  of 
cervids  either  farm-raised  or  harvested 
on  a  game  farm  or  similar  facility.  The 
meat  is  derived  from  cervids  that  were 
born  after  the  region  of  origin 


implemented  an  effective  ban  on  the 
feeding  of  ruminant  protein  to 
ruminants,  that  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime,  and 
that  were  members  of  a  herd  not  known 
to  be  infected  with  or  exposed  to  a 
transmissible  spongiform 
encephalopathy,  and,  if  ground  meat  or 
sausage,  is  either  all  cervine  meat  or 
cervine  meat  mixed  with  nonruminant 
m.eat. 

(i)  Fresh  (chilled  or  frozen)  meat  from 
wild-harvested  caribou,  musk  ox,  or 
other  cen'ids.  The  meat  is  derived  from 
wild  caribou,  musk  ox.  or  other  cervids 
and  meets  the  following  conditions: 

(1)  The  animals  from  which  the  meat 
is  derived  were  harvested  within  a 
jurisdiction  specified  by  the 
Administrator  for  which  the  game  and 
wildlife  service  of  the  jurisdiction  has 
informed  the  Administrator  either  that 
the  jurisdiction  conducts  no  type  of 
game  feeding  program,  or  has  complied 
with,  and  continues  to  complv  with,  the 
ban  on  the  feeding  of  ruminant  protein 
to  ruminants  in  the  BSE  minimal-risk 
region;  and 

(2)  The  meat  is  derived  from  cervids 
that  were  slaughtered  at  a  facility  that 
either  slaughters  only  cervids  eligible 
for  entry  into  the  United  States  or 
complies  with  a  segregation  process 
approved  by  the  national  veterinary 
authority  of  the  region  of  origin  and  the 
Administrator  as  adequate  to  prevent 
contamination  or  commingling  of  the 
meat  with  products  not  eligible  for 
importation  into  the  United  States. 

(j)  Gelatin.  The  gelatin  is  derived  from 
the  bones  of  bovines  less  than  30 
months  of  age  when  slaughtered  and 
that  are  not  known  to  have  been  fed 
ruminant  protein,  other  than  milk 
protein,  during  their  lifetime. 

(k)  Ports.  All  products  to  be  brought 
into  the  United  States  under  this  section 
must,  if  arriving  at  a  land  border  port, 
arrive  at  one  of  the  following  ports: 
Eastport,  ID;  Houlton,  ME;  Detroit 
(Ambassador  Bridge).  Fort  Huron,  and 
Sault  St.  Marie.  MI;  International  Falls, 
MN,  Sweetgrass.  MT:  Alexandria  Bay, 
Buffalo  (Lewiston  Bridge  and  Peace 
Bridge),  and  Champlain,  NY;  Pembina 
and  Portal.  ND;  Derby  Line  and 
Highgate  Springs,  VT;  and  Blaine 
(Pacific  Highway  ftnd  Cargo  Ops), 
Lvnden.  Oroville,  and  Sumas  (Cargo), 
WA. 
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PART  95— SANfTARY  CONTROL  OF 
ANIMAL  BYPRODUCTS  (EXCEPT 
CASINGS),  AND  HAY  AND  STRAW, 
OFFERED  FOR  ENTRY  INTO  THE 
UNITED  STATES 

10.  The  authority  citation  for  part  95 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317,  21  U.S.C. 
136  and  isba;  31  U.S.C.  9701;  7  CFR  2.22 
2.80.  and  371.4. 

11.  Section  95.1  would  be  amended 
bv  adding  a  new  definition  of  offal,  in 
alphabetical  order,  to  read  as  follows: 

§95.1     Definitions. 

***** 

OffaL  The  parts  nf  a  butchered  animal 
that  are  removed  in  dressing,  consisting 
largely  of  the  viscera  and  the  trimmings, 
which  may  include,  but  are  not  limited 
to.  brains,  thymus,  pancreas,  liver, 
heart,  kidney. 
***** 

12.  Section  95.4  would  be  amended  as 

follows: 

a.  In  paragraph  (a),  the  words 
•paragraphs  (c)  through  (f)"  would  be 
removed  and  the  words  "paragraphs  (c) 
through  (h)"  would  be  added  in  their 
place. 

b.  In  paragraph  (b),  the  words 
•paragraphs  (d)  and  (f)"  would  be 

removed  and  the  words  "paragraphs  (d) 
and  (h)  '  would  be  added  in  their  place. 

c.  In  paragraph  (c)(4).  the  first 
sentence  would  be  revised  and  a  new- 
sentence  would  be  added  after  the  final 
sentence  to  read  as  set  forth  below. 

d.  Paragraph  (c)(6)  would  be  revised 
to  read  as  set  forth  below. 

e.  Paragraph  (f)  would  be  redesignated 
as  paragraph  (h). 

f.  New  paragraphs  (f)  and  (g)  would  be 
added  to  read  as  set  forth  below: 

§  95.4     Restrictions  on  the  Importation  of 
processed  animal  protein,  offal,  tankage, 
fat,  glands,  certain  tallow  ottier  than  tallow 
derivatives,  and  serum  due  to  bovine 
spongiform  encephalopathy. 

*  *         ♦  *         ♦ 

(c)  *    *    * 

(4)  Except  for  facilities  in  regions 
listed  in  <i  94  18(a)(3)  of  this  subchapter, 
if  the  facility  processes  or  handles  any 
material  derived  from  mammals,  the  ' 
facility  has  entered  into  a  cooperative 
service  agreement  e.xecuted  by  the 
operator  of  the  facility  and  APHIS. 

*  *    *  In  facilities  in  regions  listed  in 
§  94.18(a)(3)  of  this  subchapter,  the 
inspections  that  would  otherwise  be 
conducted  by  APHIS  must  be  conducted 
at  least  annually  by  a  representative  of 
the  government  agency  responsible  for 
animal  health  in  the  region. 
***** 

(6)  Each  shipment  to  the  United  States 
is  accompanied  by  an  original  certificate 


signed  bv  a  full-time,  salaried 
veterinarian  of  the  government  agency 
responsible  for  animal  health  in  the 
region  of  export  certifying  that  the 
conditions  of  paragraph  (c)(l )  through 
(c)(3)  of  this  section  have  been  met. 
except  that,  for  shipments  of  animal 
feed  from  a  region  listed  in  §  18(a)(3)  of 
this  subchapter,  the  certificate  may  be 
signed  by  a  person  authorized  to  issue 
such  certificates  by  the  veterinar\' 
services  of  the  national  government  of 
the  region  of  origin. 
*         *         ♦         ♦         « 

(f)  Tallow  otherwise  prohibited 
importation  under  paragraph  (a)(1)  of 
this  section  may  be  imported  into  the 
United  States  if  it  meets  the  following 
conditions: 

(1)  The  tallow  is  composed  of  less 
than  0.15  percent  protein; 

(2)  The  tallow  is  derived  from  bovines 
that  have  not  been  in  a  region  listed  in 

§  94.18(a)(1)  or  (a)(2)  of  this  subchapter: 

(3)  The  bovines  were  less  than  30 
months  of  age  when  slaughtered  and 
were  born  after  the  region  of  origin 
implemented  an  effective  ban  on  the 
feeding  of  ruminant  protein  to 
ruminants: 

(4)  The  bovines  are  not  known  to  have 
been  fed  ruminant  protein,  other  than 
milk  protein,  during  their  lifetime: 

(5)  The  intestines  were  removed  from 
each  bovine  at  slaughter. 

(6)  The  tallow  is  not  derived  from  an 
animal  that  died  otherwise  than  by 
slaughter; 

(7)  Each  shipment  to  the  United  States 
is  accompanied  by  an  original  certificate 
signed  by  a  full-time  salaried  veterinary- 
officer  of  the  national  government  of  the 
region  of  origin,  or  issued  by  a 
veterinarian  designated  by  or  accredited 
by  the  national  government  of  the  region 
of  origin  and  endorsed  by  a  full-time 
salaried  veterinarv-  officer  of  the 
national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so.  The  certificate  must  state  that  the 
requirements  of  paragraphs  (f)(1) 
through  (0(6)  of  this  section  have  been 
met;  and 

(8)  The  shipment,  if  arriving  at  a  U.S. 
land  border  port,  arrives  at  a  port  listed 
in  §94.19(k)  of  this  subchapter. 

(g)  Offal  derived  from  cervids  that  is 
otherwise  prohibited  importation  under 
paragraph  (a)(1)  of  this  section  may  be 
imported  if  the  following  conditions  are 
met: 

(1)  The  offal  is  derived  from  cervids 
that  were  born  after  the  region  of  origin 
implemented  an  effective  ban  on  the 
feeding  of  ruminant  protein  to 
ruminants,  that  are  not  know-n  to  have 
been  fed  ruminant  protein,  other  than 


milk  protein,  during  their  lifetime,  and 
that  were  members  of  herd  not  known 
to  be  infected  with  or  exposed  to  a 
transmissible  spongiform 
encephalopathy; 

(2)  Each  shipment  to  the  United  Stales 
is  accompanied  by  an  original  certificate 
signed  by  a  full-time  salaried  veterinary 
officer  of  the  national  government  of  the 
region  of  origin,  or  issued  by  a 
veterinarian  designated  by  or  accredited 
by  the  national  government  of  the  region 
of  origin  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
national  government  of  the  region  of 
origin,  representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so.  The  certificate  must  state  that  the 
requirements  of  paragraph  (g)(1)  of  this 
section  have  been  met:  and 

(3)  The  shipment,  if  arriving  at  a  U.S. 
land  border  port,  arrives  at  a  port  listed 
in  §94.19(k)  of  this  subchapter. 
***** 

Done  in  Washington,  DC.  this  29th  of 
October  2003. 

Bill  Hawks. 

Under  Secretary-  for  Marketing  and  Regulatory- 
Programs. 

[FR  Doc  03-27611  Filed  l(}-31-03;  2:30  pml 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-120-AD] 

RIN2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A319,  A320.  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
.X'iministration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320  series  airplanes, 
that  currently  requires  an  inspection  to 
detect  moisture  and  migrated  bushings 
of  the  guide  fittings  of  the  safety  locking 
pins  of  the  passenger  doors,  removal  of 
any  moisture,  application  of  grease,  and 
reinstallation  of  any  migrated  bushing. 
That  AD  also  requtres  installation  of  a 
greasing  nipple  on  the  guide  fitting  of 
the  locking  pin  and  on  three  telescopic 
rods  on  the  passenger  doors.  This  action 
would  add  a  requirement  for 
modification  of  the  upper  guide  fitting 
of  the  locking  pin,  and  would  expand 
the  applicability  in  the  existing  AD.  The 
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actif)ns  specified  bv  the  proposed  AD 
are  intended  to  prevent  jamming  of  the 
locking  pin  of  the  passenger  door, 
which  could  result  in  inability  to  open 
the  passenger  door  and  delay  of 
evacuation  in  an  emergency,  resulting  in 
possible  injurv  to  passengers  or  crew. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  4.  2003. 

ADDRESSES:  Submit  comments  in 
tnplicdte  to  the  Federal  Aviation 
.-Xciministration  (FAA).  Transport 
Airplane  Directorate.  ANM-n4. 
Attention:  Rules  Docket  No.  2001-NM- 
12(>-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Commenfs  mav  be  inspected  at  this 
location  btHvveon  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-12O-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonle,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Duhn,  .AiTiispace  Engineer. 
Internatujnal  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98053-4056;  telephone  (425) 227-2141: 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  lijht 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested!  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-120-AD," 
The  postcard  will  be  date  stamped  and 
returned  tjo  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  .submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-120-AD.  1601  Lind  Avenue, 
SW..  Renfion.  Washington  98055-4056. 

Discussion 

On  December  30.  1997.  the  FAA 
issued  AD  98-01-12.  amendment  a9- 
10275  (63  FR  1905.  January  13.  1998), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  to  require  an 
inspection  to  detect  moisture  and 
migrated  bushings  of  the  guide  fittings 
of  the  safety  locking  pins  of  the 
passengeC  doors,  removal  of  any 
moisture,  application  of  grease,  and 
reinstallation  of  any  migrated  bushing. 
That  AD  also  requires  installation  of  a 
greasing  nipple  on  the  guide  fitting  of 
the  lockirlg  pin  and«n  three  telescopic 
rods  on  the  passenger  doors.  That  action 
was  prompted  by  reports  of  difficulty 
opening  the  passenger  doors  due  to 
jamming  of  the  locking  pin.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  jamming  of  the  locking 
pin.  which  could  result  in  inability  to 
open  the  passenger  door. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-01-12. 
the  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  has 


informed  us  of  additional  incidents 
involving  jamming  of  the  forward  right 
door  in  the  up  position  on  certain 
Model  A319.  A320,  and  A321  series 
airplanes.  Investigation  revealed 
migration  of  the  bushings  in  the  upper 
safety  guide  fitting  which  were  installed 
per  the  requirements  of  that  AD. 
jamming  of  the  locking  pin  of  the 
passenger  door  could  result  in  inability 
to  open  the  passenger  door  and  delav  of 
evacuation  in  an  emergency,  resulting  in 
possible  injury  to  passengers  or  crew. 

Modification  of  the  upper  guide 
fitting  of  the  locking  pin  will  prevent 
any  possibility  of  migration  of  the 
bushings,  and  will  allow  the  grease  to 
escape  during  servicing  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-52-1105,  Revision  02.  dated  May 
21.  2002,  which  describes  procedures 
for  modification  of  the  upper  guide 
fitting  of  the  locking  pin  of  the  forward 
and  aft  passenger/crew  doors.  The 
modification  involves  installing  a  new 
single  recessed  guide  bushing  with  a 
threaded  lubrication  fitting.  The  service 
bulletin  also  specifies  accomplishment 
of  functional  and  operational  tests  after 
doing  the  modification.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-100(B), 
dated  March  21 .  2001 ,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-01-12  to  continue  to 
require  an  inspection  to  detect  moisture 
and  migrated  bushings  of  the  guide 
fittings  of  the  safety  locking  pins  of  the 
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passenger  doors,  removal  of  any 
moisture,  application  of  grease,  and 
reinstallation  of  any  migrated  bushing. 
The  proposed  AD  also  would  continue 
to  require  installation  of  a  greasing 
nipple  on  the  guide  fitting  of  the  locking 
pin  and  on  three  telescopic  rods  on  the 
passenger  doors.  This  action  would  add 
a  requirement  for  modification  of  the 
upper  guide  fitting  of  the  locking  pin, 
and  would  expand  the  applicabilitv  in 
the  existing  AD.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  French 
Airworthiness  Directive,  Service 
Bulletin  and  This  Proposed  AD 

The  service  bulletin  and  French 
airworthiness  directive  recommend 
doing  the  modification  within  3  vears 
after  issuance  of  the  service  bulletin  and 
French  airworthiness  directive,  for 
Model  A320  and  A321  series  airplanes 
on  which  Airbus  Service  Bulletin  A320- 
52-1057  has  been  incorporated  in 
service;  and  within  5  vears  after 
issuance  of  the  service  bulletin  and 
French  airworthiness  directive,  for 
Model  A3 19,  A320,  and  A321  series 
airplanes  on  which  Airbus  Modification 
24389  was  done  in  production  This 
proposed  AD  would  require  that  the 
modification  for  those  airplanes  be  done 
within  1  year  and  3  years,  respectively, 
after  the  effective  date  of  the  AD.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  we  have 
considered  the  degree  of  urgency 
associated  with  the  subiect  unsafe 
condition,  in  addition  to  the  fact  that 
maintenance  schedules  vary  among 
operators,  depending  on  the  average 
utilization  of  the  affected  fleet  and  the 
time  necessary  to  perform  the  actions.  In 
light  of  these  factors,  we  find  that  this 
compliance  time  represents  an 
appropriate  interval  of  time  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Cost  Impact  _ 

There  are  approximately  168 
airplanes  of  U.S.  registr\'  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  98-01-12  take  about  4 
work  hours  per  airplane  (1  work  hour 
per  door)  to  accomplish,  at  an  average 
labor  rate  of  S65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  S260  per  airplane. 

The  new  modification  that  is 
proposed  in  this  AD  action  would  take 
about  8  work  hours  per  airplane  (2  work 
hours  per  door)  to  accomplish,  at  an 


average  labor  rate  of  $65  per  work  hour 
Required  parts  costs  would  be  minimal. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$87,360.  or  $520  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  'o  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  Time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  governm.ent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator}-  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar\-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C   106(g),  40113,  447U1. 

§39.13     [Amended] 

2  Section  39  13  is  amended  by 
removing  amendment  39-10275  (63  FR 
1905,  fanuar>  13,  1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus:     Docket  2001-NM-12O-AD 

Supersedes  AD  98-01-12,  Amendment 
39-10275. 

Applicability:  Model  A3 19,  A320,  and 
A321  series  airplanes;  certificated  in  any 
category;  except  those  on  which  Airbus' 
Modification  27142  has  been  incorporated 
during  production. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  locking  pin  of 
the  passenger  door,  which  could  result  in 
inability  to  open  the  passenger  door  and 
delay  of  evacuation  in  an  emergency, 
resulting  in  possible  injury  to  passengers  or 
crew,  accomplish  the  following: 

Restatement  of  Requirements  of  .\D  9»-01- 
12 

Inspectioa'Corrective  Action 

(a)  Prior  to  the  accumulation  of  450  hours, 
time-in-service  after  one  year  from  the 
delivery  date  of  the  airplane,  or  within  450 
hours,  time-in-service  after  Februan,*  17,  1998 
(the  effective  date  of  AD  98-01-12. 
amendment  39-10275),  whichever  occurs 
later;  perform  an  inspection  to  detect 
moisture  or  migrated  bushings  of  the  guide 
fittings  of  the  upper  safety  locking  pins  on 
each  passenger  door,  in  accordance  with 
Airbus  Industrie  All  Operators  Telex  (AOT) 
52-06.  dated  Februan.-  4,  1994. 

fl)  If  any  moisture  is  found  in  the  guide 
fitting,  prior  to  ftirther  flight,  remove  the 
moisture,  dr\-  the  guide  fitting,  fill  it  with  low 
temperature  grease,  and  reinstall  the  guide 
fitting  with  bolts,  washers,  and  nuts  in 
accordance  with  the  AOT. 

(2)  If  any  migrated  bushing  is  found,  prior 
to  further  flight,  reinstall  the  bushing  using 
Loctite  672  in  accordance  with  the  AOT.  If 
the  bushing  cannot  be  reinstalled  prior  to 
further  flight,  the  airplane  may  be  operated 
without  the  upper  locking  pin  for  an 
additional  50  hours  time-in-service  or  three 
days  after  accomplishing  the  inspection, 
whichever  occurs  first,  provided  that  the 
requirements  specified  in  paragraphs  (a)(2)(i), 
(a)(2)(ii),  and  (a](2){iii)  of  this  AD  are 
accomplished.  This  compliance  time  applies 
to  each  passenger  door. 

(i)  The  connecting  rod  to  the  locking  shaft 
shall  be  removed. 

(ii)  The  guide  fitting  shall  remain  installed. 

(iii)  The  cavity  in  the  guide  fitting  (which 
results  from  the  removal  of  the  upper  locking 
pin)  shall  be  covered  with  high  speed  tape 
to  prevent  moisture  ingress 

Installation  of  Greasing  .Nipple 

(b)  Within  15  months  after  February  17. 
1998,  install  a  greasing  nipple  on  the  guide 
fitting  of  the  locking  pin  and  on  three 
telescopic  rods  on  the  passenger  doors  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  No.  A320-52-1057,  dated  July  26, 
1994. 
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New  Requirements  of  This  AD 
Modification 

(c)  Modify  the  upper  guide  fitting  of  the 
locking  pin  in  accordance  with  paragraphs 
3. A  through  .3D.  of  the  Accomplishment 
Instructions  of  .Airbus  Service  Bulletin  A.320- 
.S2-1105,  Revision  02.  dated  May  21.  2002;  at 
the  time  specified  in  paragraph  (c)(1)  or  (c)(2) 
of  this  .AD.  as  applicable.  Accomplishment  of 
the  modification  before  the  effective  date  of 
this  .\D  in  accordance  with  Airbus  Service 
Bulletin  A.320-52-n05.  dated  September  29. 
2000;  or  Revision  01.  dated  August  7,  2001; 
is  considered  acceptable  for  compliance  with 
the  corresponding  action  in  this  paragraph. 

(1)  For  Model  A320  and  A321  series 
airplanes  on  which  Airbus  Service  Bulletin 
A32O-52-1057  has  been  incorporated  in 
service:  Within  1  year  after  the  effective  date 
of  this  .\D. 

(2)  For  Model  A319.  A320,  and  A321  series 
airplanes  on  which  Airbus  Modification 
24389  was  done  in  production:  Within  3 
years  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

lri)(l)  In  accordance  with  14  CFR  39.19,  the 
.Manager.  International  Branch.  ANM-116. 
FAA.  Transport  .Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  98-01-12, 
amendment  39-10275,  are  approved  as 
alternativ  e  methods  of  compliance  with 
paragraphs  (a)  and  (b)  of  this  AD,  as 
applicable. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
100(B).  dated  March  21,  2001., 

Issued  in  Renton.  Washington,  on  October 
29,  2003. 

.\Ii  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-27670  Filed  11-3-03;  8:45  am] 
BILUNC  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-273-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  727  airplanes.  This 
proposal  would  require  an  inspection  of 
the  bolts  used  to  attach  the  forward  cone 


bolt  to  the  engine  flange  to  determine  if 
the  attachment  bolts  are  either  H-11 
steel  bolts  or  cadmium-plated  bolts. 
This  proposal  would  also  require 
replacement  of  either  H-11  steel  bolts  or 
cadmium-plated  bolts  with  new 
corrosion-resistant  steel  bolts.  This 
action  is  necessary  to  prevent 
undetected  cracking  of  the  H-11  bolts  or 
excessive  wear  of  the  cadmium-plated 
bolts,  which  would  compromise  the 
primary  load  path  of  the  engine  support 
and  could  result  in  separation  of  the 
engine  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  19,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
273-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
viaTax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-273-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  fdes  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Li,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6437: 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified.above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-273-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-273-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  H-1 1  steel  bolts  used  to 
attach  the  forward  cone  bolt  to  the 
engine  flange  of  Boeing  Model  727 
airplanes  are  susceptible  to  stress 
corrosion  cracking,  although  no  reports 
of  related  cracking  have  been  received. 
Also,  the  cadmium-plated  bolts  that 
were  also  used  in  production  are  not 
sufficiently  wear-resistant  for  the 
application.  This  condition,  if  not 
corrected,  could  compromise  the 
primary  load  path  of  the  engine  support, 
which  could  result  in  separation  of  the 
engine  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
71A0402,  dated  January  18.  2001.  which 
describes  procedures  for  inspecting  the 
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bolts  that  are  used  to  attach  the  forward 
cone  bolt  to  the  engine  flange  to 
determine  if  H-1 1  steel  bolts  or 
cadmium-plated  bolts  are  installed.  The 
sen-ice  bulletin  also  describes 
procedures  for  replacing  H-11  steel 
bolts  or  cadmium-plated  bolts  with 
corrosion-resistant  steel  bolts. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  tr)  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Boeing  Alert  Service  Bulletin  727- 
71A040S.  dated  lanuary  18,  2001. 
recommends  that  the  affected  bolts  be 
inspected  and  replaced  at  the  next 
convenient  scheduled  maintenance 
period  not  to  exceed  .3.000  flight  cycles, 
this  proposal  would  require  that  the 
affected  bolts  be  inspected  and  replaced 
within  18  months  or  .3.000  flight  cycles 
from  the  effective  date  of  this  AD, 
whichever  is  earlier. 

Cost  Impact 

There  are  approximately  1,148  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  715  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S139,425,  or  $195  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
Ihis  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  on'y  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februarx-  26,  1979):  and  (3)  if 
promulgated,  wdl  not  have  a  significant 
economic  impact,  positive  or  negatiye, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  m  the  Rules  Docket. 
A  copy  of  if  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircrah,  Aviation 
safety,  Safetv. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-273-AD. 

Applicability:  All  Model  727.  727C.  727- 
100,  727-lOOC.  727-200.  and  727-200F 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  cracking  of  the  H- 
11  steel  bolts  or  cadmium-plated  bolls,  which 
would  compromi.se  the  primarv-  load  path  of 
the  engine  support  and  could  result  in 
separation  of  the  engine  from  the  airplane, 
accomplish  the  following: 


Ins[)e(lion  and  Replacement 

(a)  Within  18  months  or  3,000  flight  cycles 
from  the  effective  date  of  this  AD.  whichever 
is  earlier,  inspect  the  bolts  that  are  used  to 
attach  the  forward  cone  boll  to  the  engine 
flange  to  determine  if  thev  are  H-ll  .steel 
bolts  (part  number  (P/N  )'BACB30GU12-64), 
cadmium-plated  bolts  (P/N  BACB30LM12- 
64),  or  corrosion-resistant  bolls  (P/N 
NAS6712E64).  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Ser\-ice  Bulleliij 
727-71A0402,  dated  January  18,  2001, 

(1)  If  corrosion-resistant  bolts  (P/N 
NAS6712E64)  are  installed,  no  further  action 
is  required  by  this  paragraph. 

(2)  If  any  H-ll  steel  bolt  or  cadmium- 
plated  bolt  is  found,  before  further  flight, 
replace  the  boh  with  a  new  corrosion- 
resistant  bolt  (P/N  NAS6712E64),  according 
to  the  Accomplishment  Instructions  in  the 
sendee  bulletin 

Parts  Installation 

(h)  .^s  of  the  effective  date  of  this  AD,  no 
person  may  install  an  H-ll  steel  boll  (P/N 
BACB30GU 12-64)  or  a  cadmium-plated  bolt 
(P/N  BACB30LM12-64)  to  attach  the  forward 
cone  bolt  to  the  engine  flange  on  any 
airplane. 

.\llernaliTe  .Methods  of  (.ompliani  e 

(cj  In  accordance  with  14  CFR  39.19.  the 
Manager.  Seattle  Aircraft  Certification  Office. 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on  October 
29.  200i 

Ali  Bahrami. 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
IFR  Doc.  03-27671  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  2002-NW-219-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  73"'-100.  -200,  -200C.  -300. 
-400.  and  -500  Series  Airplanes  , 

AGENCY:  Federal  Aviation 
Administration,  DOT.' 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
ediiifi  proposed  airworthiness  directive 
(AD),  applicable  to  all  Boeing  Model 
737-100,  -200.  -200C. -300. -400,  and 
-500  series  airplanes,  that  would  have 
superseded  an  existing  AD  that 
currently  requires  repetitive  inspections 
to  find  cracks,  fractures,  or  corrosion  of 
each  carriage  spindle  of  the  left  and 
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right  outboard  mid-flaps;  and  corrective 
action,  if  necessary.  The  proposed  AD 
would  also  have  mandated  the 
previously  optional  overhaul  or 
replacement  of  the  carriage  spindles, 
which  would  have  ended  the  repetitive 
inspections  required  by  the  existing  AD. 
This  new  action  revises  the  proposed 
rule  by  adding  a  new  requirement  to  the 
nickel  plating  procedures  and  extending 
the  compliance  time  for  the  overhaul  or 
replacement.  The  actions  specified  by 
this  new  proposed  AD  are  intended  to 
prevent  severe  flap  asymmetry  due  to 
fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap,  which  could  result 
in  reduced  control  or  loss  of 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  1.  2003 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
219-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment&faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-219-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.G  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
rt)R  FURTHER  INFORMATION  CONTACT: 
Robert  Hardwick,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  F.AA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6457;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comraenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-219-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-219-AD,  1601  Lind  Avenue, 
SW  .  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100.  -200,  -200C,  -300, 
-400,  and  -500  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  4,  2003  (68  FR 
10188).  That  NPRM  (the  "original 
NPRM")  proposed  to  supersede  AD 
2002-22-05,  amendment  39-12929  (67 
FR  66316,  October  31,  2002).  which  is 
applicable  to  all  Boeing  Model  737-100, 
-200,  -200C,  -300.  ^00,  and  -500 
series  airplanes.  That  proposal  would 
have  continued  to  require  repetitive 
inspections  to  find  cracks,  fractures,  or 


corrosion  of  each  carriage  spindle  of  the 
left  and  right  outboard  mid-flaps;  and 
corrective  action,  if  necessarv.  That 
NPRM  also  proposed  to  mandate  the 
previously  optional  overhaul  or 
replacement  of  the  carriage  spindles, 
which  would  end  the  repetitive 
inspections  required  by  the  existing  AD. 
Fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap  could  result  in  severe 
flap  asymmetry  and  consequent  reduced 
control  or  loss  of  controllability  of  the 
airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM.  Some  of  the 
comments  have  resulted  in  changes  to 
the  original  NPRM. 

Request  To  Change  Maximum 
Thickness  of  Nickel  Plating 

One  commenter.  the  manufacturer, 
asks  that  the  maximum  thickness  of  the 
nickel  plating,  as  specified  in  paragraph 
(d)(2)  of  the  original  NPRM,  be  changed. 
The  commenter  provides  substantiating 
data  which  show  that,  since  the  rate  of 
plating  is  directly  related  to  the  rate  of 
hydrogen  generation  in  the  plating 
process,  limiting  the  deposition  rate 
more  efficiently  minimizes  hydrogen 
generation  during  plating  and  reduces 
the  potential  for  hydrogen 
embrittlement  of  the  part.  The 
commenter  asks  that  paragraph  (d)(2)  be 
changed  to  read.  "After  initial 
application  of  the  plating  current  and 
during  the  plating  process,  the  rate  of 
plating  deposit  must  be  maintained 
between  OOl-inch-per-hour  and  a 
maximum  of  .002-inch-per-hour." 

The  FAA  partially  agrees  with  the 
commenter.  The  material  and 
configuration  of  the  outboard  flap 
carriage  are  such  that  there  is  increased 
concern  for  hydrogen  embrittlement  in 
the  large  diameter  of  the  spindle  region. 
After  reviewing  the  service  experience 
and  finding  no  other  existing  related 
requirements,  the  FAA  finds  it 
necessary  to  include  the  plating 
requirements  in  this  AD.  Controlling  the 
deposition  rate  is  a  direct  method  of 
controlling  the  quality  of  the  plate  and 
generation  of  hydrogen  during  the 
plating  process.  The  absorption  and 
diffusion  of  hydrogen  into  the  metal 
during  the  plating  process  leads  to  a 
condition  known  as  "hydrogen 
embrittlement."  Metals  affected  by 
hydrogen  embrittlement  have  reduced 
ductility  and  may  prematurely  fail 
during  normal  usage  due  to  this 
condition.  The  original  requirement  of 
0.020-inch-per-plating/baking  cycle  did 
not  control  the  deposition  rate,  and 
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there  were  wide  variations.  High 
deposition  rates  produce  high  rates  of 
hydrogen  and  ponr-quality  grain 
structure.  The  kev  parameter  of  0.002- 
inch-per-hour  maximum  deposition  rate 
(which  is  a  more  stringent  requirement) 
provides  a  safeguard  against  high 
deposition  rates.  There  is  no  significant 
detrimental  effect  from  low  deposition 
rates,  so  the  minimum  requirement 
requested  will  not  be  included. 
Therefore,  we  have  changed  paragraph 
(d)(2)  of  this  supplemental  NPRM  to 
read,  "The  ma.\imum  thickness  of  the 
nickel  plating  that  is  deposited  in  any 
one  plating/baking  cycle  must  not 
exceed  0.002-inch-per-hour." 

Request  To  Remove  Nickel  Plating 
Requirement 

One  commenter  asks  that  the  nickel 
plating  requirement  specified  in 
paragraph  (d)(2)  of  the  original  NPRM 
be  removed.  The  commenter  states  that 
if  it  performs  the  nickel  plating  per  the 
new  requirement,  it  must  perform  a 
minimum  (jf  three  plating/baking  cvcles, 
which  would  extend  the  time  necessar>' 
for  overhaul  of  the  carriage  spindle  by 
15  days.  The  commenter  suggests  two 
alternative  methods  to  use  in  place  of 
the  current  proposed  requirement,  and 
provides  documentation  showing  those 
methods. 

We  do  not  concur  that  the  nickel 
plating  requirement  should  be  removed. 
However,  as  explained  under  "Request 
to  Change  Maximum  Thickness  of 
Nickel  Plating."  we  have  changed 
paragraph  (d)(2)  of  this  supplemental 
NPRM  to  read.  "The  maximum 
deposition  rate  of  the  nickel  plating  that 
is  deposited  in  anv  one  plating/baking 
cycle  must  not  exceed  0.002-inch-per- 
hour."  No  other  change  to  the 
supplemental  NPRM  is  necessarv  in  this 
regard. 

Requests  To  Extend  Compliance  Time 

Several  commenters  request  that  the 
compliance  time  for  the  overhaul  or 
replacement  specified  in  paragraphs  (c) 
(c)(1).  and  (c)(2)  of  the  original  NPRM  be 
extended  as  follows: 

•  One  commenter  states  that  the 
proposed  compliance  time  of  1  year 
after  the  effective  date  of  the  AD  to 
replace  the  carriage  spindles  on  Model 
737-200C  series  airplanes  is  restrictive. 
The  commenter  asks  that  it  be  changed, 
due  to  inspection  results,  from  "1  year 
after  the  effective  date  of  this  AD"  to  24 
to  36  months  after  the  effective  date,  to 
allow  time  for  procurement/ overhaul  of 
the  spindles  and  to  schedule  the 
airplane  during  a  heavy  maintenance 
check.  The  commenter  also  states  that 
the  proposed  compliance  time  of  2  years 
after  the  effective  date  of  the  AD  to 


replace  the  spindles  on  Model  737-400 
series  airplanes  is  also  restrictive  The 
commenter  asks  that  the  compliance 
time  be  changed,  due  to  inspection 
results,  to  36  to  48  months  after  the 
effective  date,  to  allow  time  for 
procurement/overhaul  of  spindles  and 
to  schedule  the  airplane  during  a  heavy 
maintenance  check. 

•  One  commenter  asks  that  carriage 
spindles  that  were  overhauled  per 
Boeing  737  Component  Maintenance 
Manual  57-53-36  before  the  effective 
date  of  AD  2002-22-05.  and  have  not 
had  all  finishes  and  plating  removed,  be 
allowed  to  remain  in  service  on  the 
airplane  for  8  years  or  12,000  flight 
cycles,  whichever  comes  later.  The 
commenter  adds  that  it  has  found  no 
fractured  carriage  spindles  to  date.  The 
commenter  also  asks  that  we  allow  30 
months  instead  of  24  months  to 
overhaul  or  replace  with  new,  any  in- 
service  carriage  spindles  that  have  not 
been  overhauled  per  the  referenced 
service  bulletin.  The  commenter  states 
that  this  would  allow  scheduling  of  the 
replacement  of  the  carriage  spindle 
during  the  current  maintenance  program 
without  undue  burden  to  its  in-ser\'ice 
operations, 

•  One  commenter  states  that  it 
currently  has  52  Model  737-200  and  26 
Model  737-300  series  airplanes  that 
would  be  affected  by  the  original  NPRM 
and  has  insufficient  data  for  identifying 
the  date  each  carriage  spindle  was 
overhauled  or  replaced  during  heavy 
maintenance  visits.  The  commenter 
adds  that,  due  to  this  fact,  it  would  be 
forced  to  overhaul/replace  the  carriage 
spindles  at  the  earliest  time  allowed, 
which  is  within  1  year  for  Model  737- 
200  series  airplanes  and  2  years  for 
Model  737-300  series  airplanes.  The 
commenter  notes  that  the  manufacturer 
is  unable  to  supplv  new  carriage 
spindles  to  operators  at  a  rate  that 
would  allow  the  replacement  to  be  done 
within  the  time  allotted.  For  Model 
737-300  series  airplanes,  the 
manufacturer  is  producing  about  two 
carriage  spindles  per  month,  and 
overhaul  of  the  part  using  an  outside 
vendor  takes  approximatelv  3-4  weeks 
per  airplane  With  this  turnaround  time, 
the  commenter  would  be  unable  to 
overhaul  the  parts  in  the  timeframe 
required  by  the  original  .NPRM  The 
commenter  makes  no  specific  request. 
We  infer  that  the  commenter  is 
requesting  that  the  compliance  time  be 
extended. 

•  One  commenter  asks  that  the 
compliance  time  for  the  initial  overhaul 
specified  in  paragraph  (c)  of  the  original 
NPRM  be  extended  to  2.5  years.  The 
commenter  states  that,  in  order  to  install 
overhauled  carriages  on  an  aircraft,  the 


flaps  must  be  removed  and  reinstalled. 
The  commenter  adds  that  it  performs  a 
one-quarter  D-check  every  2.5  years,  and 
this  structural  visit  is  the  opportune 
time  to  perform  such  extensive 
maintenance. 

•  One  commenter  asks  that  the  initial 
compliance  times  for  the  overhaul  on 
Model  737-100/200  series  airplanes  and 
737-300/400/500  series  airplanes  be 
extended  to  at  least  3  years  and  4  years, 
respectively,  for  the  following  reasons: 

First,  the  compliance  time  for  the 
initial  inspection  does  not  appear  to 
account  for  the  nondestructive  test 
(NT)T)  inspection  referenced  in  both  the 
service  bulletin  and  the  existing  AD. 
The  commenter  adds  that  the  inspection 
in  the  referenced  service  bulletin  is 
effective  as  an  interim  action  in 
maintaining  airplane  safety,  which 
indicates  there  are  no  urgent  reasons  to 
adhere  to  the  short  compliance  time 
specified  in  the  service  bulletin  for  the 
spindle  overhaul/replacement. 

Second,  the  carriage  spindle  overhaul 
requirement  means,  in  the  commenter's 
case,  that  the  spindle  will  have  to  be 
shipped  off-site,  which  would  require 
additional  spares  support.  The  short 
initial  compliance  timeframe  creates  a 
surge  in  demand  for  spares  during  the 
first  1  to  2  years.  After  that  time,  all 
additional  spares  acquired  by  the 
operators  would  sit  on  the  shelf  because 
thai  demand  would  go  away  for  the 
remainder  of  the  8-year  period  until  the 
next  o\erhaul. 

Third,  due  to  the  short  initial 
compliance  time,  operators  will  have  to 
remove  the  flaps  outside  the  regularly 
scheduled  maintenance  visits  to  gain 
access.  According  to  the  procedures  in 
the  Boeing  737-300/-400/-500 
Maintenance  Planning  Document  D6- 
38278,  the  commenter  estimates  that  the 
initial  compliance  time  should  be 
between  6  and  8  years  for  Model  737- 
300,  -400.  and  -500  series  airplanes, 
and  between  6  and  10  years  for  Model 
737-100  and  -200  series  airplanes. 

In  conclusion,  the  commenter  states 
that,  with  immediate  safety  concerns 
already  addressed  in  paragraph  (a)  of 
the  original  NPRM.  increasing  the 
compliance  time  specified  in  paragraph 
(c)  of  the  original  .NPRM  would  allow 
accomplishment  of  the  actions  at  regular 
maintenance  intervals  and  would  avoid 
a  sudden  demand  for  spares. 

•  One  commenter  asks  that  the 
compliance  time  specified  in  paragraph 
(c)(2)(ii)  of  the  original  NPRM  (for  the 
spindle  overhaul/replacement)  be 
changed  to  read,  "Not  later  than  the 
next  major  maintenance  (D-check),  and, 
until  that  time,  repeat  the  NDT 
inspection  of  the  spindles  per  the 
existing  AD."  The  commenter  states  that 


62412 


I 

Federal  Register/ Vol.  68,  No.  213 /Tuesday,  November  4,  2003  / Proposed  Rules 


airplanes  that  have  accumulated  more 
than  12,000  total  flight  cycles,  and 
exceeded  the  8-year  limitation,  will  be 
subject  to  the  proposed  2-year 
compliance  time.  The  commenter  adds 
that,  since  no  seed  units  have  been 
provided  by  Boeing,  procurement  of  the 
spindle  is  expensive,  and  the 
turnaround  time  is  expected  to  be  20 
days,  there  is  no  reason  to  ground  the 
airplane  and  send  the  spindle  for 
overhaul  without  having  any  spares. 

•  One  commenter  states  that  it  will 
take  about  a  year  to  obtain  parts  after 
ordering  them,  and  the  overhaul  cannot 
be  completed  until  the  parts  are 
received.  The  commenter  states  that  it 
will  be  impossible  to  overhaul/replace 
the  flap  carriage  within  the  proposed  2- 
year  compliance  time. 

•  One  commenter  asks  for  a  change  in 
the  compliance  time  specified  in 
paragraph  (c)  of  the  original  NPRM  from 
12,000  flight  cycles  or  8  years, 
whichever  occurs  first,  to  20,000  flight 
cycles  or  8  years  in-service,  whichever 
occurs  first  The  commenter  states  that 
the  additional  flight-cycle  allowance 
would  allow  the  work  to  be  done  at 
even.'  other  D-check  where  time  and 
resources  to  overhaul/replace  the 
spindles  are  available.  The  commenter 
requests  that  this  change  apply  to  both 
the  original  inspection  and  the 
overhaul/replacement  requirements. 

•  One  commenter  asks  that  we 
evaluate  the  requirement  to  overhaul  or 
replace  the  spindles  every  12,000  flight 
cycles  or  8  years,  based  on  inspection 
results  and  parts  replacement  costs.  The 

.  commenter  adds  that  the  repetitive 
inspection  intervals  required  by 
paragraph  (a)  of  the  proposed  AD 
should  be  extended  from  180  days  to  18 
months,  so  the  airplane  can  be 
scheduled  for  inspection  during  heavy 
maintenance  check  intervals. 

•  One  commenter  states  that 
mandating  the  overhaul  of  the  carriage 
spindles  every  8  years  or  12,000  flight 
cycles,  whichever  is  sooner,  will  have  a 
significant  cost  impact  on  its  fleet.  The 
commenter  adds  that,  under  the  current 
maintenance  program,  the  carriage 
spindles  are  overhauled  every  8  years, 
which,  at  current  flying  rates,  equates  to 
about  18,000  flight  cycles.  Therefore,  a 
12,000-flight-cycle  compliance  time 
would  require  overhaul  at  every  heavy 
maintenance  check,  thereby  doubling 
the  overhaul  cost.  The  commenter 
proposes  that  the  carriage  spindles 
remain  in  service  until  the  8-year  limit 
is  reached,  provided  the  180-day 
repetitive  inspections  are  reinstated 
once  the  airplane  reaches  12,000  flight 
cycles.  The  commenter  states  that  this 
would  provide  an  equivalent  level  of 


safety  and  give  operators  a  significant 
cost  benefit. 

We  agree  to  extend  the  initial 
compliance  time  somewhat.  In  revising 
this  compliance  time,  we  considered  the 
safety  implications,  parts  availability, 
and  typical  maintenance  schedules  of 
affected  operators.  In  addition,  the 
repetitive  NDT  inspections  required  by 
the  existing  AD.  and  restated  in 
paragraph  (a)  of  this  supplemental 
NPRM,  will  allow  operators  more  time 
to  schedule  maintenance  and  ensure 
safety  in  the  interim  until 
accomplishment  of  the  overhaul  or 
replacement.  We  have  extended  the 
compliance  time  specified  in  paragraphs 
(c)(l)(i)and(c)(l)(ii)ofthis 
supplemental  NPRM  to  the  later  of  the 
following:  "Before  the  accumulation  of 
20.000  total  flight  cycles  on  the  carriage 
spindle,  or  within  8  years  since 
overhaul  of  the  spindle  or  installation  of 
a  new  spindle,  whichever  is  first,"  or 
"Within  2  years  after  the  effective  date 
of  this  AD."  We  have  extended  the 
compliance  time  specified  in  paragraphs 
(cK2)(i)and(c)(2)(ii)ofthis 
supplemental  NPRM  to  the  later  of  the 
following:  "Before  the  accumulation  of 
20,000  total  flight  cycles  on  the  carriage 
spindle,  or  within  8  years  since 
overhaul  of  the  spindle  or  installation  of 
a  new  spindle,  whichever  is  first,"  or 
"Within  4  years  after  the  effective  date 
of  this  AD."  We  have  also  extended  the 
compliance  time  in  paragraph  (c)  of  this 
supplemental  NPRM  for  the  repetitive 
overhaul  or  replacement  to  every  20,000 
flight  cycles  or  8  years,  whichever  is 
first.  Extending  the  compliance  time 
will  not  adversely  affect  safety  but  will 
accommodate  the  time  necessary  for  the 
operators  to  obtain  replacement  parts 
and  schedule  the  work. 

We  do  not  agree  to  extend  the 
repetitive  inspection  intervals  required 
by  paragraph  (a)  of  the  supplemental 
NPRM;  those  inspections  end  when  the 
overhaul  or  replacement  specified  in 
paragraph  (c)  of  this  supplemental 
NPRM  is  done.  In  developing  an 
appropriate  compliance  time  for  the 
repetitive  inspections,  we  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  manufacturer's 
recommendation  as  to  an  appropriate 
compliance  time,  and  the  practical 
aspect  of  accomplishing  the  repetitive 
inspections  within  an  interval  of  time 
that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  No  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard. 


Request  To  Change  Compliance  Time  to 
Calendar  Time 

One  coniinenter  contends  that 
corrosion  associated  with  the  identified 
unsafe  condition  is  a  function  of  time 
rather  than  flight  cycles.  We  infer  that 
the  commenter  requests  that  the  original 
NPRM  be  revised  to  reflect  a  compliance 
time  for  the  spindle  overhaul/ 
replacement  in  terms  of  calendar  time 
rather  than  flight  cycles.  We  do  not 
agree  to  use  a  calendar  date  in  the  AD 
because  the  compliance  time  in  this 
case  is  a  function  qf  fleet  utilization, 
which  is  unrelated  to  calendar  dates.  No 
change  to  the  supplemental  NPRM  is 
necessary  in  this  regard. 

Request  for  Credit  for  Previously 
Overhauled  Carriage  Spindles 

One  commenter  asks  that  the  carriage 
spindles  overhauled  before  issuance  of 
AD  2002-22-05  (no  finish/plating 
required)  remain  in  service  for  8  vears 
or  12,000  flight  cycles,  whichever  comes 
first.  The  commenter  has  been  proactive 
on  this  issue,  and  started  carriage 
spindle  overhauls  prior  to  the  effective 
date  of  the  original  NPRM.  The 
commenter  adds  that  no  fractured 
carriage  spindles  have  been  found  to 
date. 

We  do  not  agree  with  the  commenter. 
Although  we  acknowledge  the  fact  that 
the  commenter  has  not  had  any  carriage 
spindle  failures  and  maintains  a  good 
track  record  for  diligent  completion  of 
AD  requirements,  many  operators  have 
been  working  to  overhaul  their  fleets 
before  the  release  of  the  AD  in  order  to 
minimize  the  impact  on  the  fleet.  In 
light  of  the  fact  that  the  finish/plating 
removal  was  not  required  before 
issuance  of  AD  2002-22-05.  carriage 
spindles  that  were  overhauled  before 
issuance  of  that  AD  may  not  have  had 
the  finishes/platings  removed,  and 
would  not  be  compliant  with  that  AD. 
Therefore,  no  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard. 

Request  To  Accept  Alternative  Methods 
of  Compliance  (AMOCs)  Approved  for 
AD  2002-22-05 

Two  commenters  ask  that  the  original 
NPRM  be  revised  to  accept  certain 
AMOCs  previously  approved  for  AD 
2002-22-05.  One  commenter  states  that 
the  original  NPRM  does  not  have  a 
provision  for  such  AMOCs,  and  asks 
that  a  paragraph  be  added  for  previously 
approved  AMOCs  for  paragraphs  (a)  and 
(b)  of  the  original  NPRM.  The 
commenter  recognizes  that  it  would  not 
be  able  to  use  previously  approved 
AMOCs  after  paragraph  (c)  of  the 
supplemental  NPRM  is  accomplished. 
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Another  commenter  asks  that  we  allow 
for  optional  tracking  of  the  carriage  part 
and  serial  number  instead  of  the  aircraft 
serial  number  to  demonstrate 
compliance.  The  commenter  states  that 
it  currently  has  an  AMOC  approved  for 
AD  2002-22-05  that  addresses  this 
situation. 

We  agree  with  the  commenters' 
requests  to  accept  certain  AMCXIs 
approved  previously  for  AD  2002-22- 
05.  We  have  added  a  new  paragraph 
{fl(2)  to  this  supplemental  NPRM  to 
include  AMOCs  previously  approved 
for  AD  2002-22-05.  Regarding  optional 
tracking  of  the  carriage  part  and  serial 
number  instead  of  the  airplane  serial 
number,  the  commenter  may  submit 
substantiatmg  data  that  support  a 
request  for  an  AMOC  for  this  proposed 
AD  per  paragraph  (fKl)  of  this  proposed 
AD. 

Request  To  Require  Additional  .\D  for 
Carriage  Spindle  Only 

One  commenter  states  that  paragraph 
(d)  of  the  original  NPRM  describes  two 
constraints  on  the  overhaul  process.  The 
commenter  notes  that  paragraph  (d)(1) 
of  the  original  NPRM  specifies  the 
maximum  time  allowed  before  carrying 
out  the  hydrogen  embrittlement 
procedure,  and  paragraph  (d)(2)  of  the 
original  NPRM  defines  the  maximum 
thickness  of  nickel  plating  that  can  be 
done  at  any  one  plating/baking  cycle. 
The  commenter  adds  that  the  Boeing 
Standard  Operating  Procedures  Manual 
for  nickel  plating  includes  the 
requirements  specified  in  paragraph 
{d)(l).  but  the  maximum  plating 
requirements  specified  in  paragraph 
{d)(2)  are  not  included  in  the  Boeing 
Component  Maintenance  Manual 
(CMM)  57-53-56,  so  compliance  cannot 
be  assumed  by  following  the  procedures 
in  the  CMM.  The  commenter  is 
concerned  that  if  these  elements  are 
required  in  an  .\D,  there  is  a  possibility 
that  a  flap  carriage  may  be  overhauled 
without  reference  to  the  AD.  and 
subsequently,  since  there  is  no 
mechanism  to  prevent  it,  passed  back  to 
the  operator  without  evidence  of 
compliance  with  requirements.  The 
commenter  suggests  that,  if  the  relevant 
amendments  are  not  placed  in  the  CMM 
(against  which  the  overhaul  is  to  be 
performed  before  the  effective  date  of 
the  AD),  a  component  AD  against  the 
flap  carriage  assemblies  should  be 
issued  to  ensure  that  the  overhaul 
requirements  are  both  complied  with 
and  certified  as  such  before  the 
assemblies  are  passed  on  to  an  operator. 
The  commenter  adds  that  the  magnetic 
particle  inspection  addresses  only  the 
carriage,  not  the  carriage  spindle. 


We  do  not  agree  with  the  commenter. 
Overhaul  manuals  are  not  FAA- 
approved  documents  Updating  these 
manuals  is  done  by  the  original 
equipment  manufacturer  for  the  benefit 
of  the  operators  When  an  unsafe 
condition  exists,  we  issue  an  AD  to 
correct  that  condition,  and,  if  additional 
safeguards  are  required  as  part  of  the 
mandated  action,  those  safeguards  are 
included  in  the  text  of  the  AD.  unless 
mandated  in  other  rulemaking  actions. 
Ultimately,  it  is  the  responsibility  of  the 
operator  to  ensure  c  ompliance  with  any 
ADs  that  affect  the  operators  fleet.  No 
change  to  the  supplemental  NPRM  is 
necessan.-  in  this  regard. 

Request  To  Remove  or  Change 
Paragraph  (a) 

One  commenter  asks  that  the  current 
inspections  that  would  be  required  by 
paragraph  (a)  of  the  original  NPRM  be 
removed  or  changed  as  they  are 
ineffective  for  finding  cracks.  The 
commenter  states  that  it  performed  the 
inspections  and,  approximately  10  days 
later,  a  carriage  spindle  severed  during 
flight.  The  commenter  does  not  see  any 
benefit  in  performing  the  current 
inspections. 

We  do  not  agree  with  the  commenter. 
The  inspections  mandated  bv  AD  2002- 
22-05  are  designed  to  find  a  hilly  failed 
spindle  before  the  second  spindle  fails 
due  to  load  redistribution  from  the 
failed  spindle.  AD  2002-22-05  is 
required  to  safeguard  against  a  dual-H 
spindle  failure.  Further,  the  carriage 
spindle  is  manufactured  from  high 
strength  steel,  which  is  a  material  not 
generally  conducive  to  damage 
tolerance  methods.  No  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard. 

Request  To  Add  the  Repetitive 
Overhaul  in  Paragraph  (c)  to  the 
Operators  Time  Limit  Index 

One  commenter  asks  that  paragraph 
(c)  of  the  original  NPRM.  which  requires 
repetitive  overhaul  of  the  carriage 
spindles  every  12,000  flight  cycles  or  8 
years,  whichever  is  first,  be 
incorporated  into  an  Operator's  Time 
Limit  Index  (Hard  Time  Component 
Program).  The  commenter  states  that 
this  can  be  done  by  adding  the 
following  statement  to  paragraph  (c); 
"Operators  may  incorporate  the 
overhaul  requirement  into  the  FAA- 
approved  maintenance  program  if  the 
Principal  Maintenance  Inspector  (PMI) 
approves  that  action."  The  commenter 
adds  that  this  would  allow  the  PMI  to 
approve  the  action,  when  appropriate, 
without  a  concern  that  it  violates  the 
Code  of  Federal  Regulations. 


We  do  not  agree  with  the  commerter. 
To  include  the  overhaul  of  this  part  in 
a  particular  overhaul  program  would  be 
an  operations-dependent  procedure  and 
cannot  be  done  as  a  general  option.  The 
commenter  provides  no  data  to 
substantiate  that  its  request  would 
provide  an  acceptable  level  of  safety. 
However,  an  affected  operator  may 
request  approval  of  an  AMOC.  as 
provided  by  paragraph  (f)(1)  of  this  AD, 
if  data  are  submitted  to  support  that  an 
alternative  method  would  provide  an 
acceptable  level  of  safety.  No  change  to 
the  supplemental  NPRM  is  necessary  in 
this  regard 

Request  To  Change  Cost  Impact  Section 

Two  commenters  ask  the  Cost  Impact 
section  of  the  original  .NPRM  be 
changed,  as  follows: 

•  One  commenter  states  that  the 
estimated  cost  of  the  replacement  of  the 
carriage  spindle  ($45,000  per  spindle, 
and  510,000  per  spindle  for  the 
overhaul)  does  not  include  the  out-of- 
service  time  and  work  hours  necessary, 

•  One  commenter  states  that  the 
"short"  initial  compliance  time  would 
require  operators  to  remove  flaps 
outside  their  routine  maintenance 
program,  which  would  take  an 
additional  192  work  hours  per  airplane. 
The  commenter  estimates  the  additional 
labor  cost  at  over  $500,000.  The 
commenter  adds  that  the  overhaul  of  the 
carriage  spindle  will  require  additional 
spare  carriage  spindles  over  the  short 
initial  compliance  timeframe.  Based  on 
an  overhaul  turnaround  time  of  30  days, 
the  commenter  estimates  it  would  need 
up  to  six  shipments  of  spare  carriage 
spindles  at  a  cost  of  approximately  Si. 2 
million.  All  these  spares  would  then  not 
be  used  for  the  remainder  of  the  8-year 
period  until  the  next  overhaul.  In 
addition,  the  commenter  notes  that  the 
cost  for  overhauling  the  carriage  spindle 
is  almost  SlOO.OOO.  based  on  the  cost 
estimate  per  airplane  provided  in  the 
original  NPRM. 

We  do  not  agree  with  the  commenters. 
The  cost  impact  information  describes 
only  the  costs  of  the  specific  actions 
required  by  this  AD.  The  number  of 
work  hours  necessary  to  accomplish  the 
overhaul  or  replacement,  as  specified  in 
the  cost  impact  information,  is 
consistent  with  the  service  bulletin. 
This  number  represents  the  time 
necessary  to  perform  only  the  actions 
actually  required  by  this  AD.  We 
recognize  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  additional  costs  due  to  special 
circumstances  when  scheduling 
maintenance  visits.  However,  because 
maintenance  schedules  vary 
significantly  from  operator  to  operator. 
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the  hours  necessary  for  access  and 
close-up  time,  including  out-of-service 
time,  are  almost  impossible  to  calculate. 
No  change  to  the  supplemental  NPRM  is 
necessary  in  this  regard. 

Conclusion 

Since  certain  changes  described 
previously  expand  the  scope  of  the 
original  NPRM,  the  FAA  has  determined 
that  it  is  necessar\^  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  fuly  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  luly  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39.  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  in  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  3,132 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,384  airplanes  of  U.S.  registrv  would  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  currently 
required  by  AD  2002-22-05  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $899,600,  or 
SHrJO  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
new  detailed  inspection,  at  an  average 
labor  rate  of  S65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  5179,920.  or 
Si 30  per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  overhaul,  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish,  at  an  average 


labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
overhaul  proposed  by  this  AX)  is 
estimated  to  be  $2,080  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement,  it  would 
take  approximately  32  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $45,000  per  carriage 
spindle.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  proposed  by 
this  AD  is  estimated  to  be  $47,080  per 
spindle,  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulaton'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1   The  authoriiy  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
removing  amendment  39-12929  (67  FR 
66316,  October  31.  2002),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-219-AD. 
Supersedes  AD  2002-22-05. 
Amendment  39-12929. 

Applicability:  All  Model  737-100,  -200, 
-200C,  -300.  ^00.  and  -500  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  flap  asymmetry  due  to 
fractures  of  the  carriage  spindles  on  an 
outboard  mid-flap,  which  could  result  in 
reduced  control  or  loss  of  controllability  of 
the  airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2002- 
22-05 

Repetitive  Inspections 

(a)  Do  general  visual  and  nondestructive 
test  (NDT)  inspections  of  each  carriage 
spindle  (two  on  each  flap)  of  the  left  and 
right  outboard  mid-flaps  to  find  cracks, 
fractures,  or  corrosion  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  as  applicable,  per  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-57A1277.  dated  luly  25.  2002. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  180  days  until  paragraph  (b)  or 
(c)  of  this  .^D  is  done,  as  applicable. 

(1)  Before  the  accumulation  of  12,000  total 
flight  cycles  or  8-years-in-service  on  new  or 
overhauled  carriage  spindles,  whichever  is 
first. 

(2)  Within  90  days  after  November  15,  2002 
(the  effective  date  of  AD  2002-22-05. 
amendment  39-12929). 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessarv  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  mav  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Action 

(b)  If  any  crack,  fracture,  or  corrosion  is 
found  during  any  inspection  required  by 


Federal  Register    \ai. 


68.  No.  2T3/Tupsdav.  N'oveiaber  4.  2003 'Proposed  Ru: 


PS 


62415 


paragraph  (a)  of  this  AD:  Before  further  flight, 
do  the  applicable  actions  for  that  spindle,  as 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  per  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  737-57A1277.  dated 
July  25.  2002,  Thereafter,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  12.000  flight 
cycles  or  8  years,  whichever  is  first,  on  the 
overhauled  or  replaced  spindle  only. 

(1)  If  any  corrosion  is  found  in  the  carriage 
spindle,  overhaul  the  spindle. 

(2)  If  any  crack  or  fracture  is  found  in  the 
carriage  spindle,  replace  with  a  new  or 
overhauled  carriage  spindle. 

Note  2:  Although  Boeing  Alert  Service 
Bulletin  737-57A1277.  dated  July  25.  2002. 
recommends  that  operators  report  inspection 
findings  of  any  crack  or  fracture  in  the 
carriage  spindle  to  the  manufacturer,  this  AD 
does  not  contain  such  a  reporting 
requirement. 

New  Requirements  of  This  ,\D 

Overhaul  or  Replacement 

(c)  Overhaul  or  replace,  as  apphcable.  all 
four  carnage  spindles  (two  on  each  flap)  of 
the  left  and  right  outboard  mid-flaps  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD,  per  the  Work  Instructions 
of  Boeing  Alert  Service  Bulletin  737- 
57A1218.  Revision  3,  dated  luly  25,  2002. 
Thereafter,  repeat  the  applicable  overhaul  or 
replacement  at  intervals  not  to  exceed  20.000 
flight  cycles  or  8  years,  whichever  is  first. 
Accomplishment  of  this  paragraph  ends  the 
repetitive  inspections  required  bv  paragraphs 
(aland  (b)  of  this  AD 

(1)  For  Model  737-100,  -200,  and  -200C 
series  airplanes,  overhaul  or  replace  at  the 
later  of  the  times  specified  in  paragraphs 
(c)(l)(i)and(c){l)(ii)ofthis  AD. 

(i)  Before  the  accumulation  of  20,000  total 
flight  cycles  on  the  carriage  spindle,  or 
within  8  years  since  overhaul  of  the  spindle 
or  installation  of  a  new  spindle,  whichever 
is  first. 

(ii)  Within  2  years  after  the  effective  date 
of  this  AD. 

(2)  For  Model  737-300.  -400,  and  -500 
series  airplanes,  overhaul  or  replace  at  the 
later  of  the  times  specified  in  paragraphs 
(c)(2)(i)and(c)(2)(ii)ofthisAD. 

(i)  Before  the  accumulation  of  20,000  total 
flight  cycles  on  the  carriage  spindle,  or 
within  8  years  since  overhaul  of  the  spindle 
or  installation  of  a  new  spindle,  whichever 
is  first. 

(ii)  Within  4  vears  after  the  effective  date 
of  this  AD. 

(d)  During  accomplishment  of  any 
overhaul  required  by  paragraph  (c)  of  this 
AD,  use  the  procedures  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD  during 
application  of  the  nickel  plating  of  the 
carriage  spindle  in  addition  to  those 
specified  in  Boeing  737  Standard  Overhaul 
Practices  Manual.  Chapter  20-42-09. 

(1)  Begin  the  hydrogen  embriltlement  relief 
bake  within  10  hours  after  application  of  the 
plating,  or  less  than  24  hours  after  the  current 
was  first  applied  to  the  part,  whichever  is 
first. 

(2)  The  maximum  deposition  rate  of  the 
nickel  plating  that  is  deposited  in  any  one 


plating/baking  cycle  must  not  exceed  0.002- 
inch-per-hour. 

(e)  Overhauling  or  replacing  the  carriage 
spindles  before  the  effective  date  of  this  AD, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-57A1277,  dated  July  25,  2002, 
is  considered  acceptable  for  compliance  with 
the  overhaul  or  replacement  specified  in 
paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)(1)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Seattle  Aircraft  Certification  Office. 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2002-22-05, 
amendment  39-12929,  are  approved  as 
alternative  methods  of  compliance  with 
paragraphs  (al  and  (b)  of  this  AD. 

Issued  in  Renton,  Washington,  on  October 
29.  2003 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-27672  Filed  11-3-03:  8:45  am] 
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Airworthiness  Directives:  Raytheon 
Model  Beech  40&A  and  400T  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  Beech  400A 
and  400T  series  airplanes.  This  proposal 
would  require  an  inspection  to 
determine  the  part  number  of  the  A194 
roll  trim  printed  circuit  board  (PCB), 
and  replacement  of  certain  PCBs  with 
improved  parts.  This  action  is  necessary 
to  prevent  intermittent  sticking  of  the 
relays  on  the  PCB  in  either  the  open  or 
closed  position,  which  could  result  in 
an  out-of-trim  condition  that  could 
require  using  considerable  control 
wheel  force  to  keep  the  wings  level,  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  19,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
225-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-225-AD "  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62.  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip    Pptt\        .\t-I.,-{Jr!,    .      i_;ij:ill,.,'i 

Systems  r^nd  Propulsion  Branch,  ACE- 
116W.  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
room  100.  Mid-Continent  Airport, 
Wichita.  Kansas  67209:  telephone  (316) 
446-4139;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  ccmmunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-225-AD.'" 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NfPRM  by  submitting  a  request  to  the 
FAA,  Transport  AirplaneiDirectorate, 
ANM-114,  Attention;  Rules  Docket  No. 
2002-NM-225-AD,  1601  Lind  Avenue. 
SW.,  Kenton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  roll  trim  tab  on 
certain  Raytheon  Model  Beech  400A 
and  400T  series  airplanes  operated  to  a 
fully  deflected  position  while  the  other 
trim  tab  remained  in  neutral.  This 
condition  can  be  caused  by  premature 
failure  of  the  relays  used  on  the  existing 
printed  circuit  board  (PCB).  which  may 
stick  intermittently  in  either  the  open  or 
closed  position.  In  most  of  the  cases 
reported,  the  autopilot  was  engaged.  In 
some  instances,  the  flightcrew  is  alerted 
to  this  condition  by  the  illumination  of 
d  yellow,  boxed  letter  "A"  annunciator 
on  the  primarv-  flight  display  (PFD)  and/ 
or  slow  rotation  of  the  control  wheel 
away  from  the  neutral  position.  The 
annunciator  on  the  PFD  indicates  the 
spoiler  servo  torque  load  is  high  and 
may  indicate  an  out-of-trim  condition. 

Reports  indicate  that  flightcrew  action 
is  to  disengage  the  autopilot  and  attempt 
to  manually  retrim  the  fully  deflected 
roll  trim  tab.  The  flightcrews  have 
reported  to  the  manufacturer  that  this 
method  has  proven  to  be  ineffective  in 
some  cases  due  to  no  movement  from 
the  deflected  trim  tab  or  no  movement 
from  the  opposite  trim  tab.  Recently, 
one  crew  reported  that  both  trim  labs 
became  fully  deflected  in  opposite 
directions  when  the  flightcrew 
attempted  to  trim  one  of  the  tabs  from 
the  neutral  position.  The  resultant 
condition  required  high  spoiler  surface 
deflection  angles  to  compensate  for  the 
out-of-trim  condition  while  at  cruise. 

Intermittent  sticking  of  the  relays  on 
the  PCB  in  either  the  open  or  closed 


position  could  result  in  the  roll  trim  tab 
operating  to  a  fully  deflected  position 
while  the  other  trim  tab  remained  in 
neutral,  which  could  result  in  an  out-of- 
trim  condition  that  could  require  using 
considerable  control  wheel  force  to  keep 
the  wings  level,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  27-3464, 
dated  December  2001.  which  describes 
procedures  for  an  inspection  to 
determine  the  part  number  of  the  A194 
roll  trim  PCB.  and  replacement  of 
certain  PCBs  with  improved  parts  that 
have  demonstrated  longer  operational 
capability.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below 

Difference  Between  the  Service  Bulletin 
and  This  Proposed  AD 

The  service  bulletin  specifies  that  the 
appropriate  part  number  for  the 
replacement  PCB  is  128-364122-7; 
however,  this  AD  allows  installation  of 
replacement  PCBs  having  part  number 
128-364122-7  or  higher  (i.e.,  128- 
364122-9, -11,  etc.). 

Cost  Impact 

There  are  approximately  467 

airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
430  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,950,  or  $65  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 


actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 'February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§3913    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Formerly 
Beech):     Docket  2002-NM-225-AD. 
Applicability:  Model  Beech  400A  series 
airplanes  having  serial  numbers  RK-45.  and 
.RK-49  through  RK-322  inclusive;  and  Model 
400T  series  airplanes  having  serial  numbers 
TT-1  through  TT-180  inclusive,  and  TX-1 
through  TX-12  inclusive;  certificated  in  any 
category. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  intermittent  sticking  of  the 
relays  on  the  roll  trim  printed  circuit  board 
(PCB!  in  either  the  open  or  closed  position, 
which  could  result  in  an  out-of-trim 
condition  that  could  require  using 
considerable  control  wheel  force  to  keep  the 
wings  level,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspection  and  Replacement,  if  Necessan- 

(a)  Within  200  flight  hours  or  6  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  perform  an  inspection  to 
determine  the  part  number  of  the  A 194  roll 
trim  PCB,  in  accordance  with  Raytheon 
Service  Bulletin  SB  27-3464,  dated 
December  2001. 

(1!  If  the  A194  roll  trim  PCB  has  a  part  ' 
number  of  128-364122-7  or  higher  [i.e..  128- 
364122-9.  -1 1 ,  etc.).  No  further  action  is 
required  by  this  paragraph. 

(2)  If  the  A194  roll  trim  PCB  does  not  have 
a  part  number  of  128-364122-7  or  higher: 
Before  further  flight,  replace  the  A194  roll 
trim  PCB  with  a  PCB  having  a  part  number 
of  128-364122-7  or  higher,  in  accordance 
with  the  service  bulletin. 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  on  anv  airplane  an  .^194 
roll  trim  PCB  having  part  number  128- 
364122-1  or  128-364122-5. 

Alternative  Methods  of  Compliance 

ic)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Wichita  Aircraft  Certification 
Office,  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  October 
29,  2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-27669  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-1 999-6550:  Notice  3] 

RIN2127-AI63 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  and  Electric 
Brake  Systems 

agency:  National  Highv^^ay  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  this  document.  NHTSA 
proposes  to  amend  the  Federal  motor 


vehicle  safety  standard  on  hvdraulic 
and  electric  brake  systems  to  include  an 
option  for  the  use  of  a  roll  bar  structure 
during  specified  testing  of  brake  systems 
m  single  unit  trucks  and  buses.  This 
option  is  already  available  during 
similar  testing  of  air  braked  trucks  and 
buses.  We  tentatively  conclude  that 
permitting  the  use  of  a  roll  bar  structure 
would  ht-lp  protect  drivers  and 
technicians  in  the  event  of  a  rollover 
during  testing  of  hydraulically-braked 
trucks  and  buses,  the  safety  of  drivers 
and  technicians  is  a  primary  concern 
during  vehicle  testing.  The  use  of  a  roll 
bar  structure  would  offer  protection  to 
the  drivers  and  technicians  performing 
brake  tests  conducted  at  lightly  loaded 
vehicle  weight. 

DATES:  You  should  submit  comments 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  lanuary  5,  2004, 

ADDRESSES:  You  may  submit  comments 
[identified  bv  DOT  DMS  Docket  Number 
NHTSA-1 999-6550)  by  anv  of  the 
following  methods: 

•  Web  site:  htip :// dms.dot.gov 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building. 
400  Seventh  Street,  SW,,  Washington. 
DC,  between  9  a.m  and  5  p.m  ,  Monday 
through  Friday,' except  Federal  holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://\\'\^'Vi'. regulations. gov  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory-  Idt'ntification 
.Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Submission  of  Comments  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov.  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory'  Notices, 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot  gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  .Nassif 
Building,  400  Seventh  Street,  SW  , 
Washington,  DC,  between  9  am   and  5 


p.m.,  Monday  through  Friday,  except 

Federal  Holidays 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  Samuel 
Daniel  Jr.,  Safety  Standards  Engineer, 
Office  of  Crash  Avoidance  Standards. 
Vehicle  Dynamics  Division,  at  (202) 
366-4921,  and  fax  him  at  (202)  493- 
2739, 

For  legal  issues,  you  may  call 
Christopher  Calamita  of  the  NHTSA 
Office  of  Chief  Counsel,  at  (202)  366- 
2992,  and  fax  him  at  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW.,  Washington,  DC,  20590. 
SUPPLEMENTARY  INFORMAT»ON: 

I.  Background 

-NHTSA  has  two  brake  standards  for 
medium  and  heav7  vehicles.  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  105,  Hydraulic  and  electric  brake 
systems,  applies  to  vehicles  with 
hydraulic  brakes,  FMVSS  No.  121.  Air 
brake  systems,  applies  to  vehicles  with 
air  brakes, 

FMVSS  No.  105  and  121  have  similar 
brake  performance  requirements,  but  the 
two  standards  differ  with  respect  to 
their  specifications  concerning  the  use 
of  a  roll  bar  during  these  tests.  Roll  bars 
are  sometimes  added  to  vehicles  for 
brake  testing  if  there  are  concerns  about 
a  possible  vehicle  rollover. 

Air  braked  vehicles — roll  bar  use  in 
braking-in-a-cun,'e  test.  On  March  10, 
1995.  NTiTSA  published  a  final  rule 
amending  FMVSS  No.  121  requiring  all 
air  braked  vehicles  to  be  equipped  with 
antilock  brake  systems  (ABS)  (60  FR 
13216).  The  amendments  to  FMVSS  No. 
121  included  a  braking-in-a-curve 
performance  test  for  truck  tractors.  Due 
to  concern  of  potential  vehicle  rollover, 
the  agency  also  included  a 
manufacturer's  option  for  using  a  roll 
bar  structure  during  performance  of  that 
test  at  lightly  loaded  vehicle  weight 
(LLVW).  Loading  of  a  vehicle  to  test  at 
the  gross  vehicle  weight  rating  (GVWR) 
already  afforded  manufacturers  the 
opportunity  to  use  a  roll  bar  structure. 

Air  braked  vehicles — roll  bar  use  in 
straight  line  stop  and  parking  brake 
grade  holding  tests  In  response  to  a 
petition  from  the  Truck  Manufacturers 
Association,  we  published  a  final  rule 
correcting  and  clarifving  the  air  brake 
standard  (66  FR  64154;  December  12, 
2001).  The  December  2001  final  rule 
permitted  the  use  of  a  roll  bar  structure 
for  vehicles  tested  at  lightly  loaded 
vehicle  weight  in  certain  FMVSS  No. 
121  tests,  including  the  60  mph  straight- 
line  stop  and  the  parking  brake  grade 
holding  tests.  In  extending  the  option 
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for  using  a  roll  bar  structure  to  these 
tests,  we  determined  that  the  roll  bar 
option  is  equally  appropriate  for  tractors 
as  well  as  single-unit  vehicles. 

Hydraulic  braked  vehicles — roll  bar 
use  in  braking-in-a-curve  test  On 
August  11,  2003,  NHTSA  published  a 
final  rule  for  braking-in-a-curve  test 
requirements  for  ABS  equipped  single- 
unit  trucks  and  buses  with  a  GVWK 
greater  than  10,000  pounds  (68  FR 
47485).  Again,  the  concerns  regarding 
possible  rollover  led  NHTSA  to  grant 
manufacturers  the  option  to  use  a  roll 
bar  structure  for  single-unit  trucks  and 
buses  undergoing  the  braking-in-a-curve 
test  under  FMVSS  No.  105. 

II.  Proposal  To  Permit  Use  of  Roll  Bar 
in  Additional  Brake  Performance  Tests 
of  Hydraulicaliy-Braked  Trucks  and 
Buses 

In  this  document,  we  are  proposing  to 
amend  FMVSS  No.  105  to  give 
manufacturers  the  option  of  using  a  roll 
bar  structure  for  medium  and  heavy 
vehicles  during  additional  brake  testing 
at  lightly  loaded  vehicle  weight. 
Performance  testing  of  brake  systems  at 
LLV\V  on  vehicles  with  a  GVWR  greater 
than  10,000  pounds  may  result  in 
vehicle  rollover  because  of  the 
configuration  of  these  Vehicles.  Trucks 
and  buses  with  a  GVWR  greater  than 
10.000  pounds  often  have  a  high  center 
of  gravity  resulting  in  a  low  rollover 
threshold.  Rollover  threshold  is  the 
lateral  acceleration  at  which  a  vehicle 
will  roll  over  and  for  trucks  and  buses 
with  a  GVWR  greater  than  10.000 
pounds  it  is  usually  0.5  g  or  less  In 
contrast,  a  typical  light  vehicle  has  a 
rollover  threshold  between  0.8  g  and  1.2 
g.  For  tests  performed  at  GVWR, 
manufacturers  can  already  include  roll 
bar  structure  weight  in  the  vehicle 
weight  to  provide  test  drivers  and 
technicians  additional  safety.  This 
proposal  would  permit,  at 
manufacturer's  option,  the  use  of  a  roll 
bar  structure  on  these  vehicles 
undergoing  testing  at  LLVW. 

Hydraulically-braked  vehicles  with  a 
GVWR  greater  than  10,000  pounds  must 
meet  the  requirements  of  FMVSS  No. 
105,  including  60  mph  straight-line 
stopping  distance  requirements  and.  for 
heavy  school  buses,  parking  brake 
requirements.  During  straight  line  stop 
testing,  an  equipment  malfunction  or  a 
problem  with  the  ABS  can  create  the 
potential  for  these  trucks  and  buses  to 
yaw.  Because  of  the  low  rollover 
threshold,  these  vehicles  may  roll  over 
if  they  experience  yaw  at  test  speeds. 
During  the  parking  brake  test,  while  the 
vehicle  is  in  the  forward  direction  on  a 
20  percent  grade,  a  failure  of  the  brake 
system  on  one  side  of  the  vehicle  can 


also  cause  the  vehicle  to  yaw  and 
perhaps  roll  over. 

Currently,  heavy  school  buses  are  the 
only  vehicles  with  a  GVWR  greater  than 
10,000  pounds  required  by  FMVSS  No. 
105  to  meet  the  parking  brake 
requirements.  However,  the  agency  has 
requested  comments  on  a  proposal  that 
would  require  all  hydraulically  braked 
vehicles  with  a  GVWR  greater  than 
10,000  pounds  to  have  parking  brakes 
that  meet  these  same  requirements  (67 
FR  66098). 

The  agency  also  notes  that  single-unit 
trucks  with  a  GVWR  greater  than  10,000 
pounds  may  undergo  brake  system 
testing  either  as  completed  trucks  or  as 
chassis-cabs  without  bodies  or 
equipment  that  would  normally  be 
installed  by  a  final-stage  manufacturer. 
A  completed  vehicle  is  likely  to  have 
more  structure  to  protect  a  test  driver 
than  an  incomplete  vehicle.  If  a 
completed  truck  were  to  roll  over,  the 
impact  force  would  be  distributed 
across  the  body  and  cab  of  the  truck.  In 
the  absence  of  a  body  or  additional 
equipment  during  testing  of  a  chassis- 
cab,  the  vehicle  cab  would  receive  a 
greater  impact  force  during  a  rollover, 
increasing  the  potential  of  harm  to  the 
driver  Permitting  the  use  of  a  roll  bar 
would  allow  manufacturers  to  provide 
additional  protection  for  the  test  driver 
in  the  event  of  a  rollover. 

The  same  concerns  for  vehicle 
rollover  present  in  testing  for  FMVSS 
No.  121  are  present  in  testing  for 
FMVSS  No.  105.  Under  FMVSS  No.  121, 
NHTSA  gives  manufacturers  the  option 
of  using  a  roll  bar  structure  on  trucks 
and  buses  tested  at  LLVW  to  improve 
safety  for  test  drivers  and  technicians. 
This  proposed  amendment  would 
permit  the  use  of  a  roll  bar  structure  on 
any  vehicle  with  a  GVWR  greater  than 
10,000  pounds  during  FMVSS  No.  105 
compliance  testing  of  the  parking  brake 
system  at  LLVW,  the  service  brake 
system  at  LLVW,  and  the  service  brake 
system  in  partial  failure  mode  at  LLVW. 

III.  Compliance  Date 

The  amendments  proposed  here  do 
not  impose  any  new  requirements. 
Instead,  the  agency  proposal  would 
simply  allow  manufacturers  the  option 
of  a  roll  bar  as  an  added  safety  measure 
during  the  specified  compliance  tests. 
Since  these  proposed  amendments 
would  relieve  a  restriction  and  promote 
safety  for  test  drivers,  NHTSA  proposes 
that  they  become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register 


IV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budget  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking  document  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866.  It  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February    , 
26,  1979). 

This  document  proposes  to  amend  49 
CFR  571.105  by  including  a 
manufacturer's  option  for  the  use  of  a 
roll  bar  structure  during  the 
performance  testing  of  hydraulic  brake 
systems.  The  proposed  amendment 
would  allow  at  manufacturer's  option 
the  use  of  a  roll  bar  structure  when 
testing  hydraulic  braked  vehicles  with  a 
GVWR  greater  than  10,000  pounds  at 
lightly  loaded  vehicle  weight.  Because 
of  the  configuration  of  these  vehicles 
they  are  susceptible  to  roll  over  during 
testing.  We  tentatively  conclude  that 
permitting  the  use  of  a  roll  bar  structiu-e 
would  help  protect  drivers  and 
technicians  in  the  event  of  a  rollover 
during  these  tests.  As  noted  above,  the 
amendments  proposed  here  do  not 
impose  any  new  requirements.  Instead, 
the  agency  proposal  would  simply  allow 
manufacturers  the  option  of  a  roll  bar  as 
an  added  safety  measure  during  the 
specified  compliance  tests.  The 
proposal's  impacts  are  so  small  that  a 
full  regulatory  evaluation  was  not 
prepared. 
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B.  Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601  et  seq..' 
NHTSA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities.  I 
hereby  certify-  that  this  notice  of 
proposed  rulemaking  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b))  The 
amendments  proposed  herein  would 
primarily  affect  manufacturers  of 
medium  and  heavy  weight  trucks.  The 
Small  Business  Administration  (SBA) 
regulation  at  13  CFR  part  121  organizes 
size  standards  according  to  the  Standard 
Industrial  Classification  (SIC)  codes.  SIC 
code  number  3711,  Motor  Vehicles  and 
Passenger  Car  Bodies,  prescribes  a  small 
business  size  standard  of  1.000  or  fewer 
employees.  SIC  codes  No.  3714.  Motor 
Vehicle  Part  and  Accessories,  prescribes 
a  small  business  size  standard  of  750  or 
fewer  employees. 

Most  of  the  intermediate  and  final 
stage  manufacturers  of  vehicles  built  in 
two  or  more  stages  have  1 ,000  or  fewer 
employees.  However,  the  agency 
expects  testing  for  FMVSS  No.  105  to  be 
conducted  by  the  original  equipment 
manufacturers,  most,  if  not  all.  of  which 
do  not  qualify  as  a  small  business  under 
SBA  guidelines.  Further,  if  adopted,  the 
proposed  amendments  would  not 
require  use  of  the  roll  bar  structure  and 
therefore  would  not  require  any 
increased  costs  or  other  burdens  on 
truck  manufacturers.  The  proposed 
amendments  to  FMVSS  No.  105  would 
permit  the  use  of  a  roll  bar  structure  at 
the  manufacturer's  option,  on  test 
vehicles  undergoing  brake  testing. 
Accordingly,  there  would  be  no 
significant  impact  on  small  businesses, 
small  organizations,  or  small 
governmental  units  by  these 
amendments.  For  these  reasons,  the 
agency  has  not  prepared  a  preliminary 
regulator.'  flexibility  analysis. 

C.  Executive  Order  No.  13132 

NHTSA  has  analyzed  this  proposed 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
13132,  Federalism  and  has  determined 
that  this  proposal  does  not  have 
sufficient  Federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
Federalism  summar\'  impact  statement. 
The  proposal  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 


D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

E.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  collection  of  information 
requirements  requiring  review  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13). 

F.  National  Technology  Transfer  and 
A dvan cement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Pub.  L.  104-113).  "all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntarv  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carr\'  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments."  Society 
of  Automotive  Engineers  (SAE) 
Recommended  Practice  11626  APR96. 
Braking.  Stability,  and  Control 
Performance  Test  Procedures  for  Air- 
Brake-Equipped  Truck  Tractors, 
includes  an  option  for  using  a  roll  bar 
structure  for  testing  at  LLV\V.  While  the 
SAE  practice  applies  to  air  braked 
trucks,  the  SAE  tests  performed  at 
LLV\V  are  similar  to  tests  performed  at 
LLVW  under  FMVSS  No.  105  The 
proposed  amendment  would  permit  the 
use  of  a  roil  bar  structure  in  a  similar 
manner  as  the  SAE  recommended 
practice. 

G.  Civil  Justice  Reform 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safetv 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

H.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 


written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  resuh  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  Si 00  million  annuallv 
(adjusted  for  inflation  with  base  year  of 
1995).  This  rulemaking  would  .not  result 
in  expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector  in  excess  of  SlOO  million 
annually, 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O, 
12866,  and  (2) concerns  an 
environmental,  health,  or  safetv  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  amd  reasonably 
feasible  alternatives  considered  by  us. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O  12866  and  does  not  involve 
decisions  based  on  environmental, 
health,  or  safety  risks  that 
disproportionately  affect  children.  The 
proposed  rule,  if  made  final,  would 
permit  manufacturers  to  use  a  roll  bar 
structure  when  testing  medium  and 
heavy  hydraulic  braked  trucks  and 
buses  at  LLVW. 

K  Executive  Order  1321 1 

Executive  order  13211  (66  FR  28355. 
May  18,  2001 !  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economicallv 
significant  as  defined  under  E  O   12866, 
and  is  likely  to  have  a  significant 
adverse  effect  on  the  supplv  of. 
distribution,  or  use  of  energy,  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatorv 
Affairs  as  a  significant  energ\  action  If 
made  final,  this  rulemaking  would 
permit  the  voluntary-  and  limited  use  of 
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a  roll  bar  structure  during  brake  testing. 
Therefore  this  proposal  was  not 
analyzed  under  E.O.  13211. 

L.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandiun  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated^ 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (hut  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  proposal. 

M.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-781  or  you 
may  visit  http://dms.dot.gov. 

V.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  vour 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primar\'  comments  in  a 
concise  fashion.  However,  vou  may 
attach  necessar\'  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
Comments  may  also  be  submitted  to  the 


docket  electronically  by  logging  onto  the 
Dockets  Management  System  Web  site 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electroni(»Ily.  Please  note,  if  you  are 
submitting  comments  electronically  as  a 
PDF  (Adobe)  file,  we  ask  that  the 
documents  submitted  be  scanned  using 
Optical  Character  Recognition  (OCR) 
process,  thus  allowing  the  agency  to 
search  and  copy  certain  portions  of  your 
submissions.' 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail.         I 

How  Do  I^ubmit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the'address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation  (49  CFR  part 
512). 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  vdll  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 


'  Optical  character  recognition  (OCR)  is  the 
process  of  converting  an  image  of  text,  such  as  a 
scanned  paper  document  or  electronic  fax  file,  into 
computer-editable  text. 


How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location.  You  may  also  see 
the  comments  on  the  Internet.  To  read 
the  comments  on  the  Internet,  take  the 
following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/],  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example;  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows; 

Authority:  49  U.S.C.  322.  30111.  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 
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2.  Section  571.105  would  be  amended 
by  revising  S6.1.2,  S7.7.3,  S7.8,  and 
S7.9.1  to  read  as  follows: 

§  571 .1 05    Standard  No.  1 05;  Hydraulic  and 
electric  braking  systems. 

*         *         »         *         « 

S6.1.2     For  applicable  tests  specified 
in  S7.5(a),  S7.7.  S7.8.  and  S7.9.  vehicle 
weight  is  lightly  loaded  vehicle  weight, 
with  the  added  weight,  except  for  the 
roll  bar  structure  allowed  for  trucks  and 
buses  with  a  GVWR  greater  than  10,000 
pounds,  distributed  in  the  front 
passenger  seat  area  in  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks,  and  in  the  area  adjacent  to  the 
drivers  seat  in  buses. 


S7.7.3     Lightly  loaded  vehicle^  Repeat 
S7.7.1  or  S7.7.2  as  applicable  except 
with  the  vehicle  at  lightly  loaded 
vehicle  weight  or  at  manufacturer's 
option,  for  a  vehicle  with  GVWR  greater 
than  10,000  pounds,  at  lightly  loaded 
vehicle  weight  plus  not  more  than  an 
additional  1,000  pounds  for  a  roll  bar 
structure  on  the  vehicle. 
*         *         *         *         » 

57.8  Service  brake  system  test — 
lightly  loaded  vehicle  (third 
effectiveness)  test.  Make  six  stops  from 
60  mph  with  vehicle  at  lightly  loaded 
vehicle  weight,  or  at  the  manufacturers 
option  for  a  vehicle  with  GVWR  greater 
than  10.000  pounds,  at  lightly  loaded 
vehicle  weight  plus  not  more  than  an 
additional  1,000  pounds  for  a  roll  bar 
structure  on  the  vehicle.  (This  test  is  not 
applicable  to  a  vehicle  which  has  a 
GVWR  of  not  less  than  7,716  pounds 
and  not  greater  than  10.000  pounds  and 
is  not  a  school  bus.) 

57.9  Service  brake  system  test — 
partial  failure. 

S7.9,l     With  the  vehicle  at  lightly 
loaded  vehicle  weight  or  at  the 
manufacturer's  option  for  a  vehicle  with 
a  GVWR  greater  than  10,000  pounds,  at 
lightly  loaded  vehicle  weight  plus  not 
more  than  an  additional  1.000  pounds 
for  a  roll  bar  structure  on  the  vehicle, 
alter  the  service  brake  system  to 
produce  any  one  rupture  or  leakage  tvpe 
of  failure,  other  than  a  structural  failure 
of  a  housing  that  is  common  to  two  or 
more  subsystems.  Determine  the  control 
force,  pressure  level,  or  fluid  level  (as 
appropriate  for  the  indicator  being 
tested)  necessary  to  activate  the  brake 
system  indicator  lamp.  Make  four  stops 
if  the  vehicle  is  equipped  with  a  split 
service  brake  system,  or  10  stops  if  the 
vehicle  is  not  so  equipped,  each  from  60 
mph,  by  a  continut)us  application  of  the 
service  brake  control.  Restore  the 
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service  brake  system  to  normal  at 
completion  of  this  test. 

***** 

Issued  on:  October  29,  2003. 
Stephen  R.  KraUke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  0,3-27657  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  587 

[Docket  No.  NHTSA-2003-16417] 

RIN2127-AJ11 

Offset  Deformabte  Barrier 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
reconsideration. 

SUMMARY:  This  document  denies  a 
petition  for  reconsideration  submitted 
by  Toyota  Motor  Corporation  (Toyota). 
The  petition  asked  the  agency  to 
harmonize  the  specification?  of  the 
offset  deformable  barrier  (ODB)  with  the 
European  standard  The  agency  is 
denying  the  petition  because  the  current 
specifications  were  intentionally 
designed  to  accommodate  the  vehicle 
designs  of  the  US  fleet.  Further,  the 
additional  design  issues  raised  bv 
Toyota  are  performance  neutral  and  do 
not  iustifv-  amending  the  specifications. 
FOR  FURTHER  INFORMATKJN  CONTACT:  For 
non-legal  issues  you  may  call  Lori 
Summers,  Office  of  Crashworthiness 
Standards,  at  (202)  366-1740.  For  legal 
issues,  you  may  call  Christopher 
Calamita,  Office  of  the  Chief  Counsel,  at 
(202)  366-2992   You  may  send  mail  to 
both  of  these  officials  at  the  .\ational 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW,  Washington,  DC, 
20590 

SUPPLEMENTARY  INFORMATION: 

Summary  of  the  Petition 

Toyota  petitioned  NHTSA  to  amend 
the  ODB  specifications  contained  in  49 
CFR  Part  587,  for  the  purpose  of 
harmonization  with  Economic 
Commission  for  Europe  (ECE)  regulation 
96/79/EC,  Frontal  impact  The 
specifications  for  the  ODB  were 
published  in  a  March  31.  2000.  final 
rule  as  the  first  step  towards  using  an 
ODB  to  evaluate  the  crashworthiness  of 
vehicles  (65  Federal  Registe-  17196.)  In 
its  petition  for  reconsideration  of  the 


March  2000  final  rule.  Toyota  claimed 
that  the  specified  barrier  height  could 
allow  the  test  vehicle  to  contact  the 
rigid  portion  of  the  barrier,  potentially 
affecting  the  results  of  the  test.  Toyota 
also  argued  that  the  differences  in  the 
specifications  between  Part  587  and  the 
European  standard  were  unduly 
burdensome  on  manufacturers 
performing  compliance  tests  with  the 
ODB 

Issues  Raised  in  the  Petition 

In  its  petition  foi  m  'U-iat-ration. 
Toyota  stated  that  the  specifications  in 
Part  587  allow  the  fixed  rigid  barrier 
portion  of  the  ODB  to  be  higher  than  the 
ECE  barrier.  Toyota  argued  that  because 
of  the  height  difference,  as  a  vehicle 
crushes  and  rotates,  it  could  contact  the 
rigid  portion  of  the  barrier  (the  portions 
of  the  concrete  block  higher  than  the 
deformable  barrier).  The  company 
claimed  that  this  contact  could  affect 
the  results  of  the  test  vehicle.  Toyota 
stated  that  this  possibility  is  especially 
true  for  sport  utility  vehicles  (SUVs)  and 
light  trucks  and  vans  (LTVs),  which  ride 
higher  than  passenger  cars.  Toyota 
petitioned  for  the  minimum  barrier 
height  requirement  to  be  harmonized 
with  the  ECE  requirement. 

Toyota  also  petitioned  for  an  increase 
in  the  sample  size  of  the  aluminum 
honeycomb  used  to  test  the  crush 
characteristics  of  the  barrier,  the 
removal  of  backing  sheet  material 
specifications,  and  a  reduction  in  hole 
size  for  deformable  face  mounting. 
Toyota  claimed  that  by  harmonizing 
these  specifications,  separate  test  runs 
would  not  be  required  to  meet  the  Part 
587  and  ECE  specifications,  reducing 
the  burden  on  manufacturers. 

Analysis  of  the  Petition      ^ 

Toyota  expressed  concern  with  the 
potential  for  contact  between  the  rigid 
portions  of  the  ODB  and  the  vehicle 
being  tested  due  to  the  barrier  height 
specifications.  Part  587.18(b)  specifies 
that; 

The  height  of  the  fixed  barrier  is  at  least 
as  high  as  the  highest  point  on  the  vehicle 
at  the  intersection  of  the  vertical  transverse 
plane  tangent  to  the  forward  most  point  of 
both  front  tires,  when  the  tites  are  parallel  to 
the  longitudinal  centerline  of  the  vehicle, 
and  the  vertical  plane  through  the 
longitudinal  centerline  of  the  vehicle 

We  acknowledge  that  the  barrier 

height  may  affect  the  ODB  results  for 
SU\'s  and  LTVs.  as  this  was  our 
intention  in  establishing  this  height 
specification  in  the  March  2000  final 
rule.  For  larger,  high-nding  vehicles,  the 
agency  believes  that  it  is  important  for 
the  rigid  barrier  height  to  be  sufficiently 
high  to  engage  the  full  height  of  the 
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vehicle's  front  structure.  In  testing  high- 
riding  LTVs  with  the  ECE  barrier  in  the 
QDB  test  configuration,  the  agency 
observed  that  LTVs  tended  to  override 
the  ECE  barrier,  thus  transferring  a 
larger  amount  of  crash  energy  through 
their  lowpr  load  paths.  The  agency  is 
concerned  that  this  could  load  LTV  and 
SL'\'  manufacturers  to  design 
unnecessarily  stiff  lower  structiues  to 
mitigate  intrusion  in  the  QDB  test. 
Stiffening  the  structure  of  an  LTV  or 
SL'V  in  the  region  where  they  are  likely 
to  engage  with  a  passenger  car  would  be 
detrimental  to  improving  vehicle-to- 
vehicle  compatibiUty.  While 
encouraging  a  lower  load  path  in  LTVs 
and  SUVs  would  enhance  vehicle 
compatibility  through  improved  load 
path  engagement  with  passenger  cars, 
the  omission  of  an  upper  load  path  for 
the  upper  rails  during  an  offset  test  with 
the  ECE  barrier  could  force  some 
manufacturers  to  design  considerably 
stiffer  lower  LTV  and  SUV  structiues. 
negating  any  gains  from  aligning  the 
load  paths. 

By  allowing  the  upper  rails  of  the 
SUVs  and  LTVs  to  engage  the  upper 
portion  of  the  Part  587  barrier, 
manufacturers  have  more  flexibilitv  in 
designing  their  front  ends  to  allow  a 
better  distribution  of  force  across  the 
full  height  of  the  vehicle  front  structure. 
thus  improving  compatibility. 
Furthermore.  Toyota's  request  for 
harmtmization  alone  is  not  sufficient 
justification  to  amend  Part  587  since  the 
U.S.  and  European  vehicle  fleets  are 
ver\'  different.  The  population  of  SUVs 
in  Europe  is  around  5  percent  of  the 
vehicle  population.  In  contrast,  LTVs 
and  SUVs  are  approximately  50  percent 
of  U.S.  vehicle  sales  and  constitute 
approximately  38  percent  of  U.S. 
registrations. 

VVe  are  also  rejecting  Toyota's  claim 
that  differences  in  the  sample  size  of  the 
honeycomb  used  to  test  the  crush 
characteristics  of  the  barrier,  material 
.specifications  for  backing  material,  and 
hole  size  for  deformable  face  mounting 
are  unduly  burdensome.  The  agency 
found  no  difference  in  the  force  versus 
displacement  cun^es  for  the  current 
sample  thickness  and  the  sample 
thickness  proposed  by  Toyota.  (See  the 
test  data  in  this  docket.) 

Further.  Toyota  states  that  the 
differences  in  backing  material  and  hole 
size  specifications  have  no  influence  on 
barrier  performance.  Part  587  does  not 
require  manufacturers  to  follow 
prescribed  specifications.  It  merely 
states  what  specifications  the  agencv 
will  use  when  we  run  compliance  tests. 
If  differences  in  specifications  have  no 
influence  on  barrier  performance. 
Toyota  and  other  manufacturers  are  free 


to  use  the  ECE  specifications  in 
compliance  testing. 

Conclusion:  For  the  reasons  stated 
above,  the  agency  is  denying  Toyota's 
petition  lor  reconsideration. 

Authority:  49  U.S.C.  30162;  delegation  of 
authorities  at  49  CFR  1.50  and  49  CFR  .SOI. 8. 

Issued  on:  October  29.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Dor.  0.3-27656  Filed  11-3-03;  8:45  am) 

BILLING  COOE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  622 
[I.D.  102803A] 
RIN  0648-AP03 

Fisheries  of  the  Caribt}ean.  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  13A 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  13A  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP)  for  review, 
approval,  and  implementation  by 
NMFS,  The  amendment  would  extend 
the  current  prohibitions  on  fishing  for 
South  Atlantic  snapper-grouper  in  the 
experimental  closed  area  and  on 
retaining  such  species  in  or  from  the 
area.  The  experimental  closed  area 
constitutes  a  portion  of  the  Oculina 
Bank  Habitat  Area  of  Particular  Concern 
(HAPC).  which  is  in  the  exclusive 
economic  zone  (EEZ)  in  the  Atlantic 
Ocean  off  Ft,  Pierce,  PL. 
DATES:  Written  comments  must  be 
re( :ei\  ed  on  or  before  January  5,  2004. 
ADDRESSES:  Written  comments  on 
Amendment  13A  must  be  sent  to  Julie 
Weeder,  Southeast  Regional  Office. 
NMFS.  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  Amendment  13A  may  be 
obtained  from  the  South  Atlantic 
Fishery  Management  Council,  One 


Southpark  Circle,  Suite  306,  Charleston. 
SC  29407-4699;  phone:  843-571-4366 
or  toll  free  at  1-866-SAFMC-lO;  fax; 
843-769-4520;  e-mail;  safmc@noaa.gov. 
Amendment  13A  includes  an 
Environmental  Assessment  (EA),  an 
Initial  Regulatory  Flexibilitv  Analysis 
that  was  supplemented  bv  NMFS.  a 
Regulatory  Impact  Review,  and  a  Social 
Impact  Assessment/Fisherv  Impact 
Statement. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Weeder.  telephone;  727-570-5753.  fax: 
727-570-5583.  e-mail; 
Julie.Weeder@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

snapper-grouper  fishery  off  the  southern 
Atlantic  .states  is  managed  under  the 
FMP,  The  FMP  was  prepared  by  the 
Council  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act]  by 
regulations  at  50  CFR  part  622, 

The  Magnuson-Stevens  Act  requires  a 
regional  fishery  management  council  to 
submit  an  amendment  to  a  fishery 
management  plan  to  NMFS  for  review, 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS.  upon  receiving 
an  amendment,  publish  a  notice  in  the 
Federal  Register  stating  that  the 
amendment  is  available  for  public 
review  and  comment. 

Background 

In  Amendment  6  to  the  FMP  the 
Council  proposed  prohibitions  on 
fishing  for  South  Atlantic  snapper- 
grouper  in  what  is  currently  known  as 
the  experimental  closed  area  and  on 
retaining  such  species  in  or  from  the 
area.  NMFS  approved  these 
prohibitions,  and  thev  became  effective 
June  27,  1994  (59  FR  27242,  May  26, 
1994).  In  the  experimental  closed  area, 
any  South  Atlantic  snapper-grouper 
taken  incidentally  by  hook-and-line  gear 
must  be  released  immediately  bv  cutting 
the  line  without  removing  the  fish  from 
the  water. 

The  experimental  c:losed  area  is 
slightly  less  than  92  square  nautical 
miles  in  the  EEZ  offshore  from  Ft.  Pierce 
to  Sebastian  Inlet,  FL.  The  geographical 
coordinates  are  specifit^d  at  50  CFR 
622.35(c)(2).  The  experimental  closed 
area  constitutes  a  portion  of  the 
southern  part  of  the  Oculina  Bank 
HAPC.  In  the  entire  HAPC  no  person 
may;  (1)  use  a  bottom  longline.  bottom 
trawl,  dredge,  pot.  or  trap;  (2)  if  aboard 
a  fishing  vessel,  anchor,  use  an  anchor 
and  chain,  or  use  a  grapple  and  chain: 
or  (3)  fish  for  rock  shrimp  or  possess 
rock  shrimp  in  or  from  the  area  on  board 
a  fishing  vessel. 
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Both  the  proposed  and  final  rules  for 
Amendment  6  stated  that  the  measures 
applicable  to  the  experimental  closed 
area  "...  will  "sunset"  after  10  years  if 
not  reauthorized  bv  the  Council.  '  (59 
FR  9721,  March  1.1994  and  59  FR 
27242,  May  26,  1994,  respectively). 

Measures  applicable  to  the 
experimental  closed  area  were  intended 
to  enhance  stock  stability  and  increase 
recruitment  of  South  Atlantic  snapper- 
grouper  by  providing  an  area  where 
deepwater  snapper-grouper  species 
could  grow  and  reproduce  without 
being  subjected  to  fishing  mortality.  The 
measures  were  based  on  the  Council's 
concern  that  traditional  fishery 
management  measures,  such  as 
minimum  size  limits  and  quotas  might 
not  be  sufficient  to  protect  fully  the 
snapper-grouper  resources.  The  Council 
believed  the  measures  would  provide 
protection  for  overfished  species  in  the 
management  unit  while  minimizing 
adverse  impacts  upon  user  groups, 

Based  on  limited  information,  there 
appear  to  be  some  encouraging  signs  of 
positive  biological  impacts  from  the 
initial  nine-year  prohibition  of  fishing 
for  snapper-grouper  species  within  the 
experimental  closed  area  since  it  was 
established  in  1994  A  study  conducted 
in  2001  found  that,  in  the  few  areas 
where  habitat  remained  intact,  there 
were  more  and  larger  groupers  than 
observed  in  a  1995  studv,  and  male  gag 
and  scamp  were  also  common  The 
observation  of  male  gag  and  scamp  is 
particularly  of  interest  because  size,  age, 
and  proportion  of  males  of  these  species 
have  declined  both  in  the  Gulf  of 
Mexico  and  South  Atlantic  regions. 
Other  encouraging  signs  include  the 
observation  of  juvenile  speckled  hind, 
which  is  a  candidate  species  for  listing 
under  the  Endangered  Species  Act. 
However,  species  in  the  management 
unit  remain  overfished  and  continued 
protection  is  required. 

Proposed  Actions 

Amendment  13A  proposes  to 
continue  the  current  measures 
applicable  to  the  experimental  closed 
area  indefinitely.  The  Council  would 
review  the  configuration  and  size  of  the 
experimental  closed  area  within  3  years 
of  the  publication  date  of  the  final  rule 
that  would  implement  Amendment  ISA 
and  would  re-evaluate  all  measures 
applicable  to  the  area  after  10  vears. 

The  Council  believes  these  actions 
provide  the  most  biological,  social,  and 
economic  benefits  while  allowing  for 
adaptive  management.  Extending  the 
prohibition  on  fishing  for  snapper- 
grouper  species  in  the  experimental 
closed  area  for  an  indefinite  period  will 
continue  to  protect  snapper-grouper 


populations  and  protect  Oculina  coral 
and  associated  habitat.  Such  extension 
will  also  provide  a  hedge  against  the 
high  degree  of  scientific  uncertainty 
associated  with  the  status  of  snapper- 
grouper  species  and  reduce  the 
possibility  that  these  populations  may 
fall  below  sustainable  levels. 
Economically  it  is  expected  that  the 
long-term  benefits,  such  as  "insurance" 
against  the  uncertainty  of  stock 
assessments  and  the  non-use  benefits  of 
extending  the  prohibitions  on  snapper- 
grouper  fishing  in  the  closed  area, 
outweigh  the  short-term  benefits  of 
opening  the  area  to  harvest.  These 
measures  are  also  expected  to  provide 
the  most  long-term  positive  social 
impacts  because  they  allow  for  adaptive 
management  which  can  be  seen  as  an 
assurance  to  the  public  that  the  area  will 
be  monitored  and  reviewed.  Should  the 
Council  find  after  the  3-veaj  review  on 
size  and  configuration  that  the 
boundaries  of  the  area  are  not 
appropriate,  they  can  be  changed  at  that 
time.  In  addition,  the  10-vear  re- 
evaluation  period  will  assure  the  public 
that  the  area  will  not  be  closed  and 
forgotten. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  13 A. 


Proposed  Rule 

A  proposed  rule  that  would 
implement  the  measures  in  Amendment 
ISA  has  been  received  from  the  Council. 
In  accordance  with  the  Magnuson- 
Stevens  Act,  NMFS  is  evaluating  the 
proposed  rule  to  determine  whether  it  is 
consistent  with  the  FMP,  the  Magnuson- 
Stevens  Act,  and  other  applicable  law. 
If  that  determination  is  affirmative, 
NMFS  will  publish  the  proposed  rule  in 
the  Federal  Regi.ster  for  public  review 
and  comment. 

Consideration  of  Public  Comments 

Comments  received  by  the  end  of  the 
comment  period  of  the  notice  of 
availability  of  the  FMP,  whether 
specifically  directed  to  the  FMP  or  the 
proposed  rule,  will  be  considered  by 
NMFS  in  its  decision  to  approve, 
disapprove,  or  partially  approve 
Amendment  13 A.  Comments  received 
after  that  date  will  not  be  considered  by 
NMFS  in  this  decision.  All  comments 
received  by  NMFS  on  Amendm.ent  13A 
or  the  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  preamble  of  the  .Inal 
rule. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  Orlober  29.  2003. 
Bruce  C,  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  03-27686  Filed  11-3-03;  8:45  am] 

BILLING  COD€  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No,  031016262-3262-01:  I  D 
100603E] 

RIN  0648-AR08 

Fisheries  of  the  Exclusive  Economic 
Zone  oft  Alaska:  Recordkeeping  and 
Reporting 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  revises  the 
descriptions  of  Gulf  of  .Alaska  (GOA) 
statistical  and  reporting  areas  620  and 
630  in  Figure  3b  to  part  679  to  include 
the  entire  Alitak/Deadman's/Portage 
Bay  complex  of  Kodiak  Island  w  ithin 
area  620.  This  action  is  necessary  to 
improve  quota  management  and  fishery 
enforcement  in  the  GOA.  This  action  is 
intended  to  meet  the  conservation  and 
management  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  to  further 
the  goals  and  objectives  of  the  GOA 
groundfish  fisher\'  management  plan. 
DATES:  Comments  must  be  received  by 
December  4.  2003. 

ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  luneau,  AK  99802-1668. 
Attn:  Lori  Durall,  or  delivered  to  the 
Federal  Building,  NMFS.  709  West  9th 
Street,  Room  420,  Juneau,  AK  99801. 
Comments  may  be  sent  via  facsimile  to 
907-586-7557'.  Comments  will  not  be 
accepted  if  submitted  by  email  or  the 
Internet.  Copies  of  the  regulator)  impact 
review/initial  regulator)'  flexibility 
analysis  (RIR/IRFA)  prepared  for  this 
action  may  also  be  obtained  from  the 
same  address,  or  by  calling  the  Alaska 
Region.  NMFS.  at  907  586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A  Bearden.  yu7-58b-7008  or 
patsy. bearden@noaa  gov 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
gioundfish  fisheries  of  the  GOA  in  the 
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exclusive  economic  zone  (EEZ)  are 
managed  by  NMFS  under  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP).  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson-Stevens  Act  and  is 
implemented  by  regulations  at  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  U.S.  fsheries  appear  at 
subpart  H  of  50  CFR  part  600. 

Backgroiuid  and  Need  for  Action 

The  boundary-  between  GOA 
statistical  and  reporting  areas  620  and 
630  near  Kodiak  Island.  Alaska,  is 
154-W.  longitude  from  the  south  side  of 
the  Alaska  Peninsula,  southward  to  the 
limits  of  the  EEZ  off  Alaska.  On  Kodiak 
Island,  this  line  of  longitude  bisects 
.Mitak/Deadman's/Portage  Bav  complex, 
a  large,  deep  bay  on  the  south  end  of  the 
island.  Frequently,  substantial  pollock 
fishing  takes  place  in  this  bay. 

This  division  of  the  bay  into  two 
separate  reporting  areas  is  impractical 
for  quota  management  and  enforcement 
purposes.  When  either  of  the  two  areas 
is  open  to  pollock  fishing,  and  the  other 
area  is  closed,  vessels  will  fish  in  the 
bay  on  the  "open"  side  of  the  line.  The 
area  of  the  Alitak/Deadman's/Portage 
Bay  complex  of  Kodiak  Island  would  be 
much  more  efficit'ntlv  enforced  if  the 
bay  were  either  dll  open  or  all  closed. 

In  addition,  because  the  mouth  of  the 
bay  is  totally  contained  in  area  620,  the 
waters  within  the  bay  logicallv  should 
be  included  in  area  620. 

This  action  revises  the  description  of 
statistical  and  reporting  areas  620  and 
630  in  Figure  3b  by  including  all  waters 
of  the  Alitak/Deadman's/Portage  Bay 
complex  of  Kodidk  Island  within  area 
620  and  excluding  all  such  waters  from 
area  630. 

Classification 

At  this  time.  NMFS  has  not 
determined  whether  the  amendment 
that  this  proposed  rule  would 
implement  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866. 

This  proposed  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
Federal  regulations. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  action  may 
have  on  small  entities.  The  need, 
justification,  and  economic  impacts  for 


the  actions  in  this  proposed  rule,  as  well 
as  impacts  of  the  alternatives 
considered,  were  analyzed  in  the  RIR/ 
IRFA  prepared  for  this  action  (see 
ADDRESSES).  A  summary  appears  below. 

The  RIR/IRFA  evaluates  a  regulatory 
amendment  to  consolidate  all  waters  in 
the  Alitak/Deadman's/Portage  Bay 
complex  on  southwestern  Kodiak  Island 
within  Federal  groundfish  statistical 
and  reporting  area  620. 

The  current  division  of  the  bay 
complex  between  areas  620  and  630 
means  that  different  parts  of  the  bay 
open  and  close  on  different  schedules. 
Openings  and  closures  in  the  lower  part 
of  the  bay  complex  are  driven  by  Area 
620  openings  and  closures,  while 
openings  and  closures  in  the  upper  part, 
including  Deadman's  and  Portage  Bays, 
are  driven  by  openings  and  closures  in 
Area  630.  The  part  of  the  bay  in  Area 
620  has  tended  to  be  open  more  days 
per  year  in  recent  years. 

Deadman's  Bay  has  deep  water  that  is 
suitable  for  pollock  mid-water  trawling. 
The  waters  are  relatively  protected,  and 
suitable  for  small  vessels.  The  deep 
water  in  Area  620  is  relatively 
constricted  and  dotted  with  pinnacles, 
making  these  waters  less  suitable  for 
pollock  fishing.  This  action  would  place 
the  pollock  grounds  in  Deadman's  Bay 
under  the  Area  620  openings  and 
closing  schedule,  and  should  give 
fishermen  more  days  of  access  to  them 
in  a  typical  year. 

A  Regulatory  Impact  Review  was 
prepared  to  address  the  requirements  of 
E.O.  12866  which  requires  an  evaluation 
of  the  costs  and  benefits,  and  of  the 
significance,  of  regulatory  actions. 

The  proposed  regulatory  amendment 
will  reduce  fishing  costs.  Fishermen 
will  have  increased  opportunities  to  fish 
in  Deadman's  Bay  in  most  years.  The 
increase  in  the  number  of  fishing  days 
available  in  Deadman's  Bay  will  not  be 
offset  by  reductions  in  fishing  davs 
anywhere  else.  Additional  fishing  days 
will  increase  the  choices  available  to 
fishermen.  This  should  not  increase 
their  costs,  since  they  would  not  take 
advantage  of  the  new  opportunities  if  it 
did  so.  They  will  take  advantage  of  the 
opportunities  if  these  decrease  their 
costs. 

The  amendment  will  have  minor 
benefits  for  fisheries  management.  All  of 
this  area  is  currently  surveyed  as  part  of 
Area  620.  Thus,  it  will  be  biologically 
appropriate  to  add  Deadman's  and 
Portage  Bays  to  Area  620.  Moreover,  this 
action  will  simplify  the  boundary 
between  Areas  620  and  630  and  make 
enforcement  somewhat  easier. 

Since  there  are  positive  benefits,  and 
no  identifiable  costs,  this  regulatory 
amendment  is  expected  to  have  positive 


net  benefits.  This  action  is  not  expected 
to  be  significant  under  the  criteria 
specified  in  E.O.  12866. 

An  IRFA  was  prepared  to  address  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  as 
amended  by  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (50  CFR 
603).  The  RFA  requires  an  evaluation  of 
the  impact  of  certain  Federal  actions  on 
small  businesses,  government 
jurisdictions,  and  non-profit 
organizations. 

The  directly  regulated  entities  in  this 
action  are  groundfish  catcher  vessels 
targeting  pollock  with  pelagic  trawls  in 
Alitak  and  Deadman's  Bays.  The 
number  of  vessels  active  in  this  fishery 
over  the  period  from  1999  through  2002 
ranged  between  0  in  2000,  and  30  in 

1999.  All  of  these  are  believed  to  have 
been  small  entities  under  the  Small 
Business  Administration  (SBA)  criteria 
NMFS  uses  to  make  these 
determinations  for  regulatory  flexibility 
analyses.  Average  GOA  trawl  catcher 
vessel  groundfish  revenues  were  about 
$350,000  in  2001.  Average  ex-vessel 
revenues  from  targeted  pollock  trawling 
activity  in  the  Alitak/Deadman's/Portage 
Bay  complex  were  about  S15.000  in 
1998,  about  518,000  in  1999,  nothing  in 

2000.  and  about  S15.000  in  2001. 
The  analysis  did  not  reveal  any 

adverse  economic  impacts  on  the 
directly  regulated  small  pelagic  trawling 
operations.  This  analysis  did  not  reveal 
any  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
action. 

This  analysis  did  not  identif\'  anv 
alternatives  to  the  preferred  action  that 
accomplished  the  objectives  of  the 
Magnuson-Stevens  Act  and  that  were 
better  for  small  entities.  Two 
alternatives  were  identified:  (1)  the 
status  quo  and  (2)  the  reassignment  of 
waters  in  the  upper  hay  complex  from 
Area  630  to  Area  620.  the  status  quo 
alternative  did  not  make  any  changes 
that  would  increase  the  fiexibility  or 
reduce  tiie  fishing  costs  of  the  small 
fishing  operations  active  in  the  area, 
while  alternative  2,  by  increasing 
fishing  time  in  Deadman's  Bay  in  most 
years,  did  so.  The  status  quo  alternative 
neither  meets  the  objectives  of  the 
proposed  action  nor  increases  the 
fishing  opportunities  available  to 
fishermen.  Alternative  2,  the  preferred 
alternative,  does  both. 

This  action  does  not  impose  new 
reporting,  recordkeeping  or  other 
compliance  requirements  on  regulated 
small  entities. 

This  action  does  not  have  any  adverse 
impacts  on  regulated  small  entities. 
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List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  October  28,  2003. 

Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Begulatory  Programs,  National  Marine 
Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  proposed  to  be 
amended  to  read  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1   The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq,;  3631  et  seq.;  Title  II  of  Division  C,  Pub. 
L.  105-277;  Sec  3027,  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(f);  and  Sec.  209,  Pub. 
L.  106-554 

Figure  3b  to  Part  679— [Amended] 

2.  Figure  3b  to  PcUl;  679  is  revised  as 

follows: 


Figure  3  -^o  Part  679,  Gulf  op 
Alaska  Statistical,  and  Repor"^- 
iMG  Areas  (Updated  October 
2003)  B,  Coordinates 


Code 


610 


620 


Description 


N, 

166=16,50- W 

N, 

166  02  93' W 

N, 

165  39,74' W 

N, 

165=38.29' W 

N, 

165°23.09' W 

N, 

164  44  73' W 

Western  GOA  Regulatory 
Area  Shumagin  District 
Along  the  south  side  of  the 
Aleutian  Islands,  including 
those  waters  south  of  Nich- 
ols Point  (54  51'  30"  N  lat) 
near  False  Pass,  and 
straight  lines  between  the  is- 
lands and  the  Alaska  Penin- 
sula connecting  the  toi- 
lowing  coordinates  in  the 
order  listed 

52°49.18'N,  169=40,47'  W; 

52'49.24'  N,  169=07,10' W; 

53=23  13  N,  167=^50,50' W; 

53^18,95'  N,  167^51 ,06' W; 

53''58.97' 

54='02,69 

54=07.69 

54°08  40 

54=11.71 

54°23.74' 
and 

southward  to  the  limits  of  the 
US  EEZ  as  described  in  the 
current  editions  of  NCAA 
Chart  INT  813  (Benng  Sea 
Southern  Parti  ana  NOAA 
chart  500  (West  Coast  of 
North  America,  Dixon  En- 
trance to  Unimak  Pass)  be- 
tween 1 70°00'  W  long  ana 
159°00'  W  long 

Central  GOA  Regulatory  Area 
Chinkot  District  Along  the 
south  side  o!  tne  Alaska  Pe- 
ninsula  between  159=00'  W 
long  and  154  00'  W  long, 
ana  southward  to  the  limits 
of  the  US  EEZ  as  descnbed 
in  the  current  edition  of 
NOAA  Chan  500  (West 
Coast  of  North  Amenca, 
Dixon  Entrance  to  UnimaK 
Pass)  except  that  all  wate'-s 
of  the  Alitak/Deadman  s'Por- 
tage  Bay  complex  of  Kodiak 
Island  are  mcluoed  in  this 
area 


Figure   3  'O   Part  679    Gul!^   0^^ 

AuASKA  S"^A^iS^iCAL  AND  REPORT- 
ING Areas  (Updated  October 
2003)  E  Coordinates — Cor^tmjed 


Code 


630 


640 


649 


650 


659 


660 


Description 


Central  GOA  Regulatory  Area, 
Kodiak  Distnct.  Along  the 
south  side  of  continental 
Alaska,  between  154^00'  W 
long  and  147=00'  W  tong. 
and  southward  to  the  limits 
of  the  US  EEZ  as  descnbed 
in  the  current  edition  of 
NOAA  chart  500  (West 
Coast  of  North  America, 
Dixon  Entrance  to  Unimak 
Pass),  excluding  all  waters 
of  the  Alitak/Deadman 's/Por- 
tage  Bay  complex  of  Kodiak 
Island  and  Area  649. 

Eastern  GOA  Regulatory  Area 
West  Yakutat  Distnct.  Along 
the  south  side  of  continental 
Alaska,  between  147=00'  W 
long  and  14C"00'  W  long, 
and  southward  to  the  limits 
of  the  US  EEZ,  as  descnbed 
In  the  current  edition  of 
NOAA  chart  500  (West 
Coast  of  North  Amenca. 
Dixon  Entrance  to  Unimak 
Pass).  Excluding  area  649 

Prince  William  Souna  In- 
cludes those  waters  of  the 
State  of  Alaska  mside  the 
base  line  as  specidea  m 
Alaska  State  -eQuiatfons  at 
5  AAC  28  2'X= 

Eastern  GOA  P>egjiato^, 
Area  Soutneas'  Outsue 
Distnct  East  D<  MO  OC   v\ 
long  ana  southAara  tc  tne 
limrts  of  the  US  EEZ  as  ae- 
scribed  in  the  curren;  edition 
of  NOAA  chal  50C  iv*,est 
Coast  of  Nortn  Amenca 
Dixon  Ent-ance  t.o  Un,'-^,ai> 
Pass)   Exduaing  a^ea  659 

Eastern  GQa  Pegjiato^y 
Area.  Sout'^'eas;  '•^sioe  Dis- 
trict As  specifiec  i^  AlasKa 
State  -egjiations  at  5  A.AC 
28  -  j;    a.'i-    ana  i2 

GOA  outsiae  the  u  S  EEZ  as 
descnbea  in  the  current  edi- 
tions of  NOAA  chart  INT 
813  I  Benng  Sea    Soutneni 
Part)  and  NOAA  chat  500 
(West  Coast  of  Nortr  Amer- 
ica, Dixon  Entrance  tc 
Unimak  Pass), 


Note:  A  statistical  area  is  the  pa^  o'  a  'e- 
porting  area  contained  in  the  EEZ 

[PR  Doc,  03-27605  Filed  11-3-03,  8  45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Oimrnerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under- 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
AGENCY:  Bureau  of  Industry  and 
Security  (BIS). 

Title:  Import  Certificates,  End-User 
Certificates,  and  Delivery  Verification 
Procedures, 

Agency  Form  Xumher:  None, 

OMB  Approval  Xumber:  New. 

Tvpe  of  Request:  New  collection. 

Burden:  1.968  hours 

Average  Time  Per  Response:  15  to  30 
minutes  per  response. 

X'umber  of  Respondents:  6,420 
respondents. 

\'eeds  and  Uses:  Import  or  End-User 
Certificates  are  an  undertaking  bv  the 
government  of  the  country  of  ultimate 
destination  (the  issuing  government)  to 
exercise  legal  control  over  the 
disposition  of  the  items  covered  by  the 
importer  (ultimate  consignee  or 
purchaser)  and  transmitted  to  the 
exporter  (applicant).  The  control 
exercised  by  the  government  issuing  the 
Import  or  End-User  Certificate  is  in 
addition  to  the  conditions  and 
restrictions  placed  on  the  transaction  by 
BIS.  This  collection  of  information  also 
contains  recordkeeping  and  reporting 
requirements  that  involve  Import  or 
End-user  Certificates  as  supporting 
documentation  accompanying  an 
application  for  an  export  license 
(approved  bv  OMB  under  control  no. 
0694-0088).  Another  reporting 
requirement  allows  exporters  to  request 
an  exception  to  the  imports  certificate 
(or  its  equivalent)  procedure.  This 
reporting  requirement  also  covers 
requests  for  exceptions  to  the  delivery 
verification  procedure. 


Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek,  DOC 
Paperwork  Clearance  Officer,  (202)  482- 
0266,  Department  of  Commerce,  Room 
6625.  14th  and  Constitution  Avenue, 
NVV..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  October  30,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc  03-27664  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Proposed  Collection:  Comment 
Request:  Short  Supply  Regulations, 
Petroleum  (Crude  Oil) 

ACTION:  Proposed  collection:  comment 

request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  5,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  DOC  Paperwork 
Clearance  Officer,  (202)  482-0266, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  N"W., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Marna  Dove,  BIS  ICB 


Liaison,  (202)  482-5211.  Department  of 
Commerce.  Room  6622.  14th  8; 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION 

I.  .•\b.stract 

The  information  is  collected  as 
supporting  documentation  for  license 
applications  to  export  petroleum  (crude 
oil)  and  used  by  licensing  officers  to 
determine  the  exporter's  compliance 
with  the  5  statutes  governing  this 
collection. 

II.  Method  of  Collection 

III.  Data 

OMB  Number:  0694-0027. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  renewal  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Response:  4-12 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  104. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  c-nd  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 
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Dated;  October  30.  2003. 
Madeleine  Clayton. 

Managf-ment  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  0,3-27663  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-33-? 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Proposed  Collection;  Comment 
Request;  Request  for  Special  Priorities 
Assistance 

action:  Proposed  collection:  Comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  .^ct  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  4, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Office  oi  the 
Chief  Information  Officer,  202-482- 
0266.  Room  6625.  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Marna  Dove.  BLS  ICB 
Liaison,  Department  of  Commerce.  BIS 
Office  of  the  Chief  Information  Officer. 
Room  6622,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collected  on  BIS- 
999,  from  defense  contractors  and 
suppliers,  is  required  for  the 
enforcement  and  administration  of  the 
Defense  Production  Act  and  the 
Selective  Service  Act  to  provide  Special 
Priorities  Assistance  under  the  Defense 
Priorities  and  Allocation  System  (DPAS) 
regulation. 

II.  Method  of  Collection 

Written  or  electronic  submission. 

III.  Data 

OMB  Number:  0694-0057. 
Form  Number:  BIS-999 


Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  600. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  nn   la'  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoius  and  cost)  of  the 
proposed  collection  of  informatio'n;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  30,  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc  0,3-27665  Filed  11-3-03;  8:45  am] 

BILUNG  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  from  the 
Peoples  Republic  of  China: 
Rescission  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of  the 
Antidumping  Duty  New  Shipper 
Review  of  Certain  Cased  Pencils  from 
the  People's  Republic  of-China. 


SUMMARY:  On  Februan,-  4,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  the  initiation  of  a 


new  shipper  re%'iew  of  the  antidumping 
duty  order  on  certain  cased  pencils  from 
the  People's  Republic  of  China  (PRC) 
covering  the  exporter/producer  Beijing 
Dixon  Ticonderoga  Stationery 
Company,  Ltd.  (Beijing  Dixon)  and  the 
period  December  1 ,  2001 ,  through 
November  30,  2002.  See  Certain  Cased 
Pencils  From  the  People's  Republic  of 
China:  Initiation  of  Antidumping  New 
Shipper  Review.  68  FR  5619  (New 
Shipper  Initiation).  For  the  reasons 
discussed  below,  we  are  rescinding  the 
new  shipper  review  of  Beijing  Dixon. 
EFFECTIVE  DATE:  November  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mdgfi  /.a..  K     r  ;i  .v%,i!a  hmith  ^\  '.202) 
482  -  4162  or  (202)  482  -  5193. 
respectively:  AD/CVT)  Enforcement, 
Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
.^venup   VW    W,ishint"Mn   DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  2002,  the 
Department  received  a  request  for  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  cased  pencils  from  the 
PRC  from  Beijing  Dixon,  an  exporter 
and  producer  of  subject  merchandise. 
Beijing  Dixon's  request  appeared  to 
include  the  relevant  documentation  and 
certifications  required  bv  section 
351 .214(b)  of  the  Department's 
regulations.  Pursuant  to  section 
351.214(b)(2)(i)  of  the  Department's 
regulations,  Beijing  Dixon  certified  that 
it  did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI).  Pursuant  to  sections 
351.214[b){2)(iii)(A)  and  (B)  of  the 
Department's  regulations,  Beijing  Dixon 
also  certified  that  it  has  never  been 
affiliated  with  any  producer  or  exporter 
who  exported  the  subject  merchandise 
to  the  United  States  during  the  POI.  and 
that  its  export  activities  are  not 
controlled  by  the  PRC  central 
government.  Further,  pursuant  to 
section  351.214(b)(2)(iv)  of  the 
Department's  regulations,  Beijing  Dixon 
provided  documentation  purporting  to 
estabUsh  the  date  of  its  first  U.S.  entry 
of  the  subject  merchandise,  the  volume 
of  that  and  subsequent  shipments,  and 
the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 

On  January  28,  2003,  the  Department 
initiated  a  new  shipper  review  of 
Beijing  Dixon  covering  the  period 
December  1,  2001  through  November 
30.  2002.  See  New  Shipper  Initiation. 
The  Department  issued  an  antidumping 
questionnaire  to  Beijing  Dixon  on 
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Idniwry  30.  200J.  In  addition,  the 
Department  issued  supplemental 
questionnaires  to  Beijini;  Dixon  on 
March  21.  April  3.  and  June  24,  2003. 

Beijing  Dixon  provided  responses  to 
the  Department's  original  and 
supplemental  questionnaires  on 
February  21.  March  10.  March  24.  April 
2.  April  14,  and  lulv  15.  2003.  Beijing 
Dixon  continued  to  support  its  claim 
with  respect  to  the  date  of  its  first  U.S. 
entn.'  of  the  subject  merchandise. 
However,  data  placed  on  the  record  of 
this  review  indicated  that  Beijing  Dixon 
may  have  had  an  additional  entry  of 
.subject  merchandise  during  the  period 
of  review  (FOR).  See  Memorandum  from 
Thomas  F.  Futtner,  Acting  Director,  AD/ 
CVD  Enforcement  Group  11,  Office  4,  to 
Holly  A.  Kuga.  Acting  Deputy  Assistant 
Secretary,  for  Import  Administration, 
entitled  "Rescissicm  of  New  Shipper 
Review  for  Beijing  Dixon  Ticonderoga 
Stationery  Company.  Ltd.:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China.  "  dated  August  13,  2003  (Intent  to 
Rescind  Memorandum)  On  lulv  15. 
2003.  the  Department  extended  the  time 
limit  for  completion  of  the  preliminary 
results  of  this  antidumping  duty  new- 
shipper  review  until  no  later  than 
November  24.  2003.  See  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China:  Extension  of  Time  Limit  for 
Prehmmon,-  Results  of  New  Shipper 
Review.  68  FR  43084  (July  21,  2003).  On 
fuly  17,  2003,  the  Department  issued  a 
supplemental  questionnaire  to  Beijing 
Dixim  to  determine  whether  Beijing 
Dixon  had  any  additional  entries  of 
subject  merchandise  during  the  POR. 
On  July  23.  2003.  in  its  response  to  the 
Department's  [ulv  17  supplemental 
ijuestionnaire.  Beijing  Dixon 
acknowledged  the  existence  of  the 
unreported  entrv'  of  subject 
merchandise. 

In  a  memorandum,  dated  August  13, 
2003.  we  notified  parties  of  our 
intention  to  rescind  the  new  shipper 
review  of  Beijing  Dixon  because 
information  on  the  record  of  this  review 
demonstrates  that  Beijing  DLxon  did  not 
complv  with  the  requirements  for 
requesting  new  shipper  reviews  that  are 
set  forth  in  section  351.214(bK2)  of  the 
Department's  regulations.  See  Intent  to 
Rescind  Memorandum.  On  August  25. 
2003,  both  Beijing  Dixon  and  certain 
petitioners  in  the  proceeding'  submitted 
comments  in  response  to  the 


1  he  pptitioners  in  this  proceeding  are  the 
Writiiiu  Instrument  Manufacturers  Association 
(forinprly  the  Pencil  Makers  Association)  and  its 
members,  inchiding  Dixon  Ticonderoga  Company. 
However,  the  interested  parties  participating  in  this 
review  as  the  petitioners  are  Sanford  Corporation, 
Musgrave  Pencil  Company.  Moon  Products,  Inc. 
and  General  Pencil,  Inc. 


Department's  Intent  to  Rescind 
Memoraadum.  In  its  comments,  Beijing 
Dixon  objected  to  the  Department's 
intention  to  rescind  the  new  shipper 
review,  whereas,  the  petitioners,  in  their 
comments,  supported  the  rescission  of 
this  review. 

Rescission  of  Review 

We  have  considered  the  information 
on  the  record  of  this  review,  including 
the  comments  of  Beijing  Dixon  and  the 
petitioners,  and  have  reached  a  final 
-determination  to  rescind  this  new 
shipper  review  because  Beijing  Dixon 
did  not  comply  with  the  requirements 
for  requesting  new  shipper  reviews  set 
forth  in  section  351, 214(b)(2)  of  the 
Department's  regulations.  Specifically, 
Beijing  Dixon  did  not  provide 
documentation  establishing  the  date  of 
its  first  entry  of  subject  merchandise 
during  the  POR,  did  not  provide  the 
certification  from  the  producer  of  tlie 
pencils  included  in  the  unreported 
shipment  that  the  producer  did  not 
export  subject  merchandise  to  the 
United  States  during  the  POI,  and  did 
not  provide  documentation  establishing 
the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  See  sections  351.214(b)(2)(ii)  and 
(iv)  of  the  Department's  regulations. 
Therefore,  we  find  it  appropriate  to 
rescind  the  new  shipper  review  of 
Beijing  Dixon.  For  further  details,  see 
memorandum  from  Holly  A.  Kuga. 
Acting  Deputy  Assistant  Secretary,  for 
Import  Administration,  to  James  |. 
lochum.  Assistant  Secretary  for  Import 
Administration,  entitled  "Final 
Rescission  of  the  New  Shipper  Review 
of  Certain  Cased  Pencils  from  the 
People's  Republic  of  China  for  Beijing 
Dixon  Ticonderoga  Stationery 
Company,  Ltd..  "  dated  concurrently 
with  this  notice  (Final  Rescission 
Memorandum),  which  discusses  the 
comments  received  from  Beijing  Dixon 
and  the  petitioners. 

Cash  Deposit  Requirements 

The  Department  will  notify  the  U.S. 
Customs  and  Border  Protection  (CBP) 
that  bonding  is  no  longer  permitted  to 
fulfill  security  requirements  for 
shipments  of  certain  cased  pencils  from 
the  PRC  produced  and  exported  by 
Beijing  Dixon  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  on  or 
after  the  publication  of  this  rescission 
notice  in  the  Federal  Register.  The 
Department  will  further  notify  the  CBP 
that  a  cash  deposit  of  114.90  percent  ad 
valorem  should  be  collected  for  such 
entries. 


Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibilitv  concerning  the 
disposition  of  proprietary  information, 
disclosed  under  APO  in  accordance 
with  .section  351,305  (a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanctions. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(2)(B)  and  777(i)  of 
the  Tariff  Act  of  1930.  as  amended. 

Dated:  October  27.  2003, 
lames  J.  Jochum. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Dor.  03-27689  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-08-8 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A  570-S27] 

Notice  of  Final  Results  of  Antidumping 
Duty  Changed  Circumstances  Review, 
and  Determination  to  Revoke  Order  in 
Part:  Certain  Cased  Pencils  from  tite 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  final  results  of 
antidumping  duty  changed 
circumstances  review  and 
determination  to  re\  oke  order  in  part. 


SUMMARY:  On  September  22,  2003,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  and  preliminary  results  of  an 
antidumping  duty  (AD)  changed 
circumstances  review  with  the  intent  to 
revoke,  in  part,  the  antidumping  dutv 
order  on  certain  cased  pencils  (pencils) 
from  the  People's  Republic  of  China 
(PRC).  See  Notice  of  Initiation  and 
Preliminary-  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 
and  Intent  to  Revoke  Order  in  Part: 
Certain  Cased  Pencils  from  the  People's 
Republic  of  China,  68  FR  55029 
(September  22.  2003)  [Initiation  and 
Preliminary  Results).  We  are  now 
revoking  this  order,  in  part,  with  respect 
to  pencils  meeting  the  specifications 
described  below,  based  on  the  fact  that 
domestic  parties  have  expressed  no 
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interest  in  the  continuation  of  the  order 
with  respect  to  these  particular  pencils 
See  "Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Dutv 
Order"  below.  The  Department  will 
instruct  the  li.S.  Customs  and  Border 
Protection  (CBP)  to  liquidate,  without 
regard  to  antidumping  duties,  all 
unliquidated  entries  of  pencils  meeting 
the  specifications  described  below. 
Further,  the  Department  will  instruct 
CBP  to  refund  with  interest  any 
estimated  antidumping  duties  collected 
with  respect  to  unliquidated  entries  of 
pencils  meeting  the  specifications 
described  below  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1.  2001    In  addition,  the 
Department  will  order  the  suspension  of 
liquidation  ended  for  the  merchandise 
covered  by  this  partial  revocation, 
effective  on  the  date  of  publication  of 
this  notice. 

EFFECTIVE  DATE:  November  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Blackledge  or  Howard  Smith. 
AD/CVD  Enforcement.  Group  II.  Office 
4,  Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230;  telephone  (202)  482-3518 
and  482-,5193.  respectivelv. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30.  2003.  Accoutrements,  a 
U.S.  importer,  filed  a  request  with  the 
Department  to  revoke  the  AD  order  on 
pencils  from  the  PRC  with  respect  to  a 
large  novelty  pencil.  See 
Accoutrements'  letter  to  the  Secretary, 
dated  July  25.  2003  (Accoutrements 
Bequest  Letter).  Specificallv. 
Accoutrements  requested  that  the 
Department  revoke  the  AD  order  with 
respect  to  imports  meeting  the  following 
description;  novelty  jumbo  pencil  that  is 
octagonal  in  shape,  approximately 
fourteen  inches  long,  one-and-one 
quarter  inches  in  diameter,  and  three- 
and-three  quarter  inches  in 
circumference,  composed  of  turned 
wood  imprinted  with  the  word, 
ACCOUTREMENTS,  and  the  number  2, 
on  one  side,  encasing  one-and-one  half 
inches  of  sharpened  lead  on  one  end 
and  a  rubber  eraser  on  the  other  end. 
See  Accoutrements  Request  Letter  a\  1. 
On  August  1 1 .  2003.  the  petitioner 
'submitted  a  letter  to  the  Department 
stating  that  it  "would  not  support 
inclusion  in  the  referenced  antidumping 
duty  order  of  a  jumbo  novelty  pencil 
(approximately  1  foot  long  and  1  inch  in 
diameter)  that  a  company  called 
Accoutrements  is  considering 
importing."  On  September  8,  2003,  the 


petitioner  submitted  a  letter  to  the 
Department  clarifying  its  August  11, 
2003  submission.  In  its  September  8. 
2003.  letter,  the  petitioner  submitted  the 
following  proposed  scope  language  with 
respect  to  the  above-mentioned  jumbo 
novelty  pencil;  "Also  excluded  from  the 
scope  of  the  order  are  pencils  with  all 
of  the  following  physical  characteristics; 
1)  length;  14  or  more  inches;  2)  sheath 
diameter;  not  less  than  one-and-one 
quarter  inches  at  any  point  (before 
sharpening):  and  3)  core  length;  not 
more  than  15  percent  of  the  length  of 
the  pencil." 

In  response  to  the  Departments 
invitation  to  comment  on  the 
preliminary  results,  on  October  6,  2003, 
Accoutrements  submitted  a  letter  to  the 
Department  in  which  it  requested  that 
the  Department  change  the  proposed 
scope  language  from  14  or  more  inches 
to  13.5  or  more  inches,  "in  order  to 
cover  possible  manufacturing  variances 
from  production  run  to  production 
run."  On  October  15.  2003,  the 
petitioner  submitted  a  letter  to  the 
Department  in  which  it  stated  that  it  did 
not  object  to  Accoutrement 's  requested 
change  in  the  scope  language. 

New  Scope  Based  on  this  Changed 
Circumstances  Review 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  (except  as 
noted  below)  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials,  encased 
in  wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  the 
order  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically  excluded  from  the  scope  of  • 
the  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased 
crayons  (wax),  pastels,  charcoals, 
chalks,  and  pencils  produced  under 
U.S.  patent  number  6.217,242.  from 
paper  infused  with  scents  by  the  means 
covered  in  the  above-referenced  patent, 
thereby  having  odors  distinct  from  those 
that  may  emanate  from  pencils  lacking 
the  scent  infusion.  Also  excluded  from 
the  scope  of  the  order  are  pencils  with 
all  of  the  following  physical 
characteristics;  1)  length;  13.5  or  more 
inches;  2)  sheath  diameter;  not  less  than 
one-and-one  quarter  inches  at  any  point 
(before  sharpening);  and  3)  core  length; 
not  more  than  1 5  percent  of  the  length 
of  the  pencil. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 


purposes  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Partial  Revocation  of  .Antidumping 
Duty  Order 

The  petitioner  has  expressed  no 
interest  in  continuing  the  AD  order  on 
pencils  from  the  PRC  with  respect  to 
pencils  with  all  the  following  physical 
characteristics;  1)  length;  13.5  or  more 
inches;  2)  sheath  diameter:  not  less  than 
one-and-one  quarter  inches  at  any  point 
(before  sharpening);  and  3)  core  length: 
not  more  than  15  percent  of  the  length 
of  the  pencil.  The  affirmative  statement 
of  no  interest  by  the  petitioner 
concerning  pencils  meeting  the  above 
specifications  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  pencils  from  the 
PRC  with  regard  to  the  pencils  meeting 
the  specifications  described  above,  in 
accordance  with  sections  751(b), 
751(d)(1).  and  782(h)(2)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  and  19 
C.F.R.  §351. 222(g)(1).  The  Department 
has  modified  the  scope  of  the  AD  order 
on  pencils  from  the  PRC  to  exclude  the 
pencils  described  above. 

In  accordance  with  19  C.F.R. 
§351. 222(g)(4),  the  Department  will 
order  the  suspension  of  liquidation 
ended  for  pencils  meeting  the 
specifications  described  above,  effective 
on  the  date  of  publication  of  this  notice. 
The  Department  will  further  instruct 
CBP  to  refund  with  interest  anv 
estimated  antidumping  duties  collected 
with  respect  to  unliquidated  entries  of 
pencils  meeting  the  specifications 
described  above  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1,  2001  (i.e.,  any  entries 
after  the  last  day  of  the  period  covering 
the  last  completed  administrative 
review),  in  accordance  with  section  778 
of  the  Act.  In  addition,  the  Department 
will  instruct  CBP  to  liquidate,  without 
regard  to  antidumping  duties,  all 
unliquidated  entries  of  pencils  meeting 
the  specifications  described  above 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  December  1, 
2001 

Administrative  Protective  Order 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietan,'  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  §351.306.  Timely  WTitten 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
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and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances  review, 
partial  revocation  of  the  antidumping 
duty  order  and  notice  are  in  accordance 
with  sections  751(b),  751(d){lJ,  and 
782(h)(2)  of  the  Act  and  19  C.F.R. 
§351. 216(e)  and  §351. 222(g). 

Dated;  October  27.  2003. 
(ames  J.  Jochum, 

Assisiant  Secretary  for  Import 

Administration. 

[FR  Dot.  03-27690  Filed  11-3-03;  8:45  am] 

BILLING  COO€  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-836] 

Glycine  from  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Renkev  or  Scot  Fullerton, 
Office  of  AD/CVD  Enforcement  VII, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington 
DC  2023tJ:  telephone:  (202)  482-2312  or 
(202)  482-1386,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  section 
351, 214(b)(2)  of  the  Department's 
regulations,  on  March  26,  2003,  the 
Department  received  a  timelv  and 
properly  filed  request  from  Hebei  New 
Donghua  Amino  Acid  Co..  Ltd.  (New 
Donghua),  for  a  new  shipper  review  of 
its  exports  of  glycine  to  the  United 
States.  On  April  30,  2003,  the 
Department  initiated  a  new  shipper 
review  of  the  antidumping  dutv  order 
on  glycine  from  the  People's  Republic  of 
China  for  the  period  of  review  of  March 
1,  2002  through  February  28.  2003  (68 
FR  23962,  May  6,  2003).' 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  351. 2 14(i)(l)  of  the 
Department's  regulations  requires  the 
Department  to  issue  preliminary  results 
of  a  new  shipper  review  within  180 
days  of  the  date  of  initiation.  However, 
if  the  Secretary  concludes  that  a  new- 
shipper  review  is  extraordinarily 


complicated,  the  Secretary  may  extend 
the  ISO-day  period  to  300  days  under 
section  351.214(i)(2)  of  the  Department's 
regulations.  Because  of  the  complex 
nature  of  New  Donghua's  ownership 
structure  and  the  resultant  need  to 
gather  additional  information  and 
conduct  further  analysis  into  this  area, 
w'e  find  this  review  to  be  extraordinarily 
complicated. 

Accordingly,  the  Department  is 
extending  the  time  limit  for  the 
completion  of  the  preliminary  results  to 
300  days  after  the  date  of  initiation,  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  section  351.214(I)(2)  of 
the  Department's  regulations.  Therefore, 
the  due  date  for  the  preliminary  results 
is  now  no  later  than  February  24,  2004. 
The  final  results  will  in  turn  be  due  90 
days  after  the  date  of  issuance  of  the 
preliminary  results,  unless  extended. 

This  notice  is  issued  and  published 
pursuant  to  sections  751(a)(1)  and  777 
(I)  (1)  of  the  Act. 

Dated:  October  17,  2003. 
loseph  A.  Spetrini, 
Dep  u  ty  A  ssistan  t  Secretary  for  Import 
Administration.  Group  UI. 
[FR  Doc.  03-27696  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-08-3 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-820] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  India:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade'Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Finn  or  Kevin  Williams,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0065  or 
(202)  482-2371,  respectively. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  or  finding  for  which  a  review  is 


requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  maximum  of  365  days  and  the  time 
limit  for  the  final  determination  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  Januar\-  22,  2003,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  from 
India,  covering  the  period  May  3,  2001 
through  November  30.  2002.  See 
Initiation  of  Antidumping  and 
Countei\'ailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part.  68  FR  3009.  On  August  27,  2003 
the  Department  published  a  notice  of  an 
extension  of  the  time  limit  for  the 
preliminar\'  results  of  the  review  until 
November  3,  2003.  See  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
India:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  68  FR 
51557. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  by  the  current  due  date  of 
November  3,  2003.  Therefore,  the 
Department  is  further  extending  the 
time  limit  for  completion  of  the 
preliminary  results  by  42  days  until  no 
later  than  December  15,  2003.  See 
Decision  Memorandum  from  Thomas  F. 
Futtner  to  Holly  A.  Kuga,  dated 
concurrently  with  this  notice,  which  is 
on  file  in  the  Central  Records  Unit, 
Room  B-099  of  the  Department's  main 
building.  We  intend  to  issue  the  final 
results  no  later  than  120  days  after  the 
publication  of  the  preliminary  results 
notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  October  27.  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary'  for  Import 
Administration.  Group  II. 

IFR  Doc.  03-27697  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-838] 

Certain  Softwood  Lumber  Products 
from  Canada:  Notice  of  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Inipurt  Administration, 
International  Trade  Administration, 
Department  nf  Commerce. , 
SUMMARY:  The  Department  of  Commerce 
(the  Department]  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
softwood  lumber  products  from  Canada 
for  the  period  May  22.  2002,  through 
April  30.  2003.  We  are  now  rescinding 
this  review  with  respect  to  eight 
companies  for  which  the  requests  for  an 
administrative  review  have  been 
withdrawn 

EFFECTIVE  DATE;  Wivpmher  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Amber  Musser  or  Constance  Handley.at 
(202) 482-1777  or  (202) 482-0631. 
respectively:  AD/CVD  Enforcement, 
Office  5.  Group  11,  Import 
Administration,  hiternational  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue,  NW.  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  1.  2003.  the  Department 
published  a  notice  of  opportunity  to 
request  the  first  administrative  review  of 
this  order.  See  Antidumping  or 
Counten'ailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review.  68 
FR  23281 

(May  1.  2003).  On  May  30,  2003.  in 
accordance  with  19  CFR  351  213(b).  the 
Coalition  for  Fair  Lumber  Imports 
Executive  Committee  (the  petitioner) 
requested  a  review^  of  192  producers/ 
exporters  of  certain  softwood  lumber 
products  Also,  between  the  dates  of 
May  7.  2003,  and  June  2.  2003.  338 
Canadian  producers  requested  a  review- 
on  their  own  behalf  or  had  a  review  of 
their  company  requested  by  a  US 
importer.  Taking  into  consideration  the 
overlap  in  the  three  aforementioned 
categories,  the  total  number  of 
companies  for  which  reviews  were 
requested  was  422. 

On  July  1,  2003,  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  May  22, 
2002,  through  April  30,  2003.  See 
Initiation  of  Antidumping 
Administrative  Review,  68  FR  39059 


(July  1,  2003).  The  initiation,  and 
subsequent  correction,  covered  422 
companies.'  On  September  11,  2003,  the 
Department  published  a  notice  of 
rescission  for  48  companies  for  which 
review  requests  had  been  withdrawn  on 
July  18  and  August  4,  2003.  See  Certain 
Softwood  Lumber  Products  from 
Canada:  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  68  FR  53546  (September  11, 
2003)  (First  Rescission  Notice).  Based  on 
this  rescission  of  the  48  companies,  the 
total  number  of  companies  under  review 
was  reduced  to  374. 

On  September  29,  2003.  nine  lumber 
companies  withdrew  their  requests  for 
their  own  reviews.  However,  the 
petitioner  had  also  requested  the  review 
of  one  of  these  nine  companies. 
Preparabois  Inc.  The  petitioner  has  not 
withdrawn  its  request  for  the  review  of 
Preparabois  Inc.  Accordingly,  the 
Department  has  not  rescinded  the 
review  with  respect  to  this  company. 

Partial  Rescission  of  ,\ntidumpin?  Duty 
Administrative  Review 

The  additional  8  companies,  for 
whom  the  review  will  be  rescinded,  are 
as  follows: 

Ainsworth  Lumber  Co.  Ltd. 

Bathurst  Lumber 

Blackville  Lumber 

Bois  de  I'Est  F.B.  Inc. 

Boscus  Canada  Inc. 

Groupe  de  Scieries  G.D.S.  Inc. 

Produits  Forestiers  Lamco  Inc. 

Taylor  Lumber  Company  Ltd. 

Pursuant  to  19  CFR  315.213(d)(1),  we 
are  rescinding  the  administrative  review 
with  respect  to  each  of  the  above  listed 
companies.  The  Department  will  issue 
appropriate  assessment  instructions  to 
U.S.  Customs  and  Border  Protection 
within  15  days  of  publication  of  this 
notice. 

This  notice  is  issued  and  published  in 
accordance  with  section  751  of  the 
Tanff  Act  of  1930.  as  amended,  and  19 
CFP  351.213(d)(4). 

Dated  October  28.  2003 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  03-27688  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-OS--S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Colorado  State  University;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100VV. 
Franklin  Court  Building,  U.S. 
Department  of  Commerce.  1099  14th 
Street,  N\M..  Washington,  DC. 

Docket  Number:  03-046.  Applicant: 
Colorado  State  University.  Fort  Collins, 
CO  80523.  Instrument:  Piezoelectric 
Scanning  Stage.  Model  NIS-30. 
Manufacturer:  Nanonics  Imaging  Ltd. 
Israel.  Intended  Use:  See  notice  at  68  FR 
56622.  October  1,2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  previously 
imported  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 
Staff. 

[FR  Doc.  03-27691  Filed  11-3-03:  8:45  am) 

nUJNG  CODE  3S10-DS-P 


'  Buchanan  Lumber,  a  distinct  entity  from 
Buchanan  Lumber  Sales  Inc  ,  was  inadvertently 
omitted  from  the  original  initiation  notice  See 
Injtjation  of  Antidumping  and  Counten-ailmg  Dvt\' 
Administrative  Reviewf.  Ret/uests  for  flevex:ation  in 
Part  and  Deferral  of  .administrative  Heviews,  68  FR 
44524  (July  29.  2003). 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Ct^tcago:  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1^66  [Pub  L.  89- 
651,  80  Stat  897:  15  CFR  part  301) 
Related  records  can  be  viewed  between 
8:30  AM  and  5  PM  in  Suite  4100W. 
Franklin  Court  Building.  U  S 
Department  of  Commerce,  1099  14th 
Street.  NW.  Washington.  DC. 

Docket  Number:  03-043  Applicant: 
University  of  Chicago.  Chicago,  IL 
60637-1470.  Instrument  Microscope 
Accessories  Manufacturer:  Luigs  & 
Neumann  GmbH.  Germanv.  Intended 
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Use:  See  notice  at  68  FR  53547, 
September  11,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instruments  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  such  purposes  as  they 
are  intended  to  be  used,  are  being 
manufactured  in  the  United  States. 
Reasons:  These  are  compatible 
accessories  for  an  existing  instrument 
purchased  for  the  use  of  the  applicant. 

The  accessories  are  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessories  which  can  be 
readily  adapted  to  the  previously 
imported  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff 

[FR  Doc.  03-27693  Filed  1 1-3-03;  8;45  am] 
BILUNG  CODE  3510-DS-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

The  University  of  Michigan;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W. 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Numbar:  03-O24R.  Applicant: 
The  University  of  Michigan.  Ann  Arbor, 
Ml  48109-2136.  Instrument:  Materials 
Preparation  and  Crystal  Growth  System, 
Model  MCGS5.  Wan  u/acfurer;  Crystalox 
Limited.  United  Kingdom.  Intended 
Use:  See  notice  at  68  FR  36769,  June  19. 
2003. 

Comments.-  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  Induction  cold  crucible 
melting  capable  of  complete  levitation 
of  the  charge  (for  purity),  (2)  Czochralski 
growth  for  production  of  single  crystals 
and  (3)  small  crucible  volume  (21  ccm-) 
allowing  research-scale  experiments 
with  precious  metals  (e.g.,  platinum). 
The  National  Institute  of  Standards  and 
Technology  advises  in  its  memorandum 
of  October  22,  2003  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 


apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicants  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-27694  Filed  11-3-03;  8:45  am] 

BILUNG  CPOE  3S1(H}S-I> 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Michigan;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  03-041.  Applicant: 
University  of  Michigan,  Ann  Arbor,  MI 
48109.  Instrument:  2  (each)  CdZnTe 
Conplanar  Grad  Radiation  Detectors. 
Manufacturer:  Baltic  Scientific 
Instruments,  Latvia.  Intended  Use:  See 
notice  at  68  FR  53547,  September  11, 
2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  optimal  fabrication  of  a 
CdZnTe  crystal  gamma-ray  detector 
using  very  specialized  crystals  and 
signal  processing  techniques  for  high 
energy  resolution  for  use  in  space 
exploration.  A  university  physics 
department  advised  October  27,  2003 
that  (1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicants  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 


to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff 

(FR  Doc.  03-27692  Filed  11-3-03;  8:45  am] 

BJLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Solicitation  of  Comments  on 
Modification  of  Worsted  Wool  Fabric 
Tariff  Rate  Quotas 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  Notice  of  solicitation  of 
comments  on  a  request  for  modification 
of  tariff  rate  quota  limitations  on  the 
import  of  certain  worsted  wool  fabrics. 

DATES:  To  be  considered,  comments 
must  be  received  or  postmarked  by  5:00 
p.m..  November  24.  2003. 
ADDRESS:  Comments  must  be  submitted 
to;  Deputy  Assistant  Secretary  for 
Textiles.  Apparel  and  Consumer  Goods 
Industries,  Room  3001,  United  States 
Department  of  Commerce.  Washington, 
D.C.  20230.  Six  copies  of  comments 
should  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sergio  Botero.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)482-4058. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (Department) 
hereby  solicits  comments  on  a  request 
for  an  increase  in  the  limitations  on  the 
quantity  of  imports  of  certain  worsted 
wool  fabric  under  the  2004  tariff  rate 
quotas  established  by  the  Trade  and 
Development  Act  of  2000  (TDA  2000), 
and  amended  by  the  Trade  Act  of  2002. 
To  be  considered,  comments  must  be 
received  or  postmarked  by  5:00  p.m. 
November  24,  2003  and  must  comply 
with  the  requirements  of  15  CFR  340  (66 
FR  6459,  published  January  22.  2001). 
Thirty  days  after  the  end  of  the 
comment  period,  the  Department  will 
determine  whether  the  limitations 
should  be  modified 

Background 

Title  V  of  the  TDA  2000  created  two 
tariff  rate  quotas  (TRQs),  providing  for 
temporary  reductions  for  three  years  in 
the  import  duties  on  limited  quantities 
of  two  categories  of  worsted  wool 
fabrics  suitable  for  use  in  making  suits, 
suit-type  jackets,  or  trousers:  (1)  for 
worsted  wool  fabric  with  average  fiber 
diameters  greater  than  18.5  microns 
(Harmonized  Tariff  Schedule  of  the 
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United  States  (HTS)  heading 
9902.51.11);  and  (2)  for  worsted  wool 
fabric  with  average  fiber  diameters  of 
18.5  microns  or  less  (HTS  heading 
9902.51.12). 

On  August  6,  2002,  President  Bush 
signed  into  law  the  Trade  Act  of  2002, 
which  includes  several  amendments  to 
Title  V  of  the  TDA  2000.  These  include 
the  extension  of  the  program  through 
2005:  the  reduction  of  the  in-quota  duty 
rate  on  HTS  9902.51.12  (average  fiber  " 
diametf'r  18.5  microns  or  less)  from  6 
percent  to  zero,  effective  for  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  Januarv  1. 
2002;  and  an  increase  in  the  2003 
through  2005  TRQ  levels  to  3,500.000 
square  meters  for  HTS  9902.51.12  and  to 
4.500.000  square  meters  for  HTS 
9902.51.11.  Both  of  these  limitations 
may  be  modified  by  the  President,  not 
to  exceed  1 .000,000  square  meters  per 
year  for  each  tariff  rate  quota. 

The  TDA  2000  requires  the  annual 
consideration  of  requests  by  U.S. 
manufacturers  of  men's  or  boys'  worsted 
wool  suits,  suit-type  jackets  and  trousers 
for  modification  of  tho  limitation  on  the 
quantity  of  fabric  that  may  be  imported 
under  the  tariff  rate  quotas,  and  grants 
the  President  the  authority  to  proclaim 
modifications  to  the  limitations.  In 
determining  whether  to  modifv'  the 
limitations,  specified  US.  market 
conditions  with  respect  to  worsted  wool 
fabric  and  worsted  wool  apparel  must 
be  considered.  On  January  22,  2001.  the 
Department  published  regulations 
establishing  procedures  for  considering 
requests  for  modification  of  the 
limitations.  15  CFR  340. 

On  September  26,  2003,  the 
Department  published  a  notice  in  the 
Federal  Register  soliciting  requests  for 
modification  of  the  2004  tariff  rate  quota 
limitations.  The  Department  received 
one  such  request,  from  Hartmarx 
Corporation.  The  request  is  for  the 
maximum  increase  (1,000.000  square 
meters)  in  each  of  the  two  tariff  rate 
quota  limitations  (HTS  9902  51.11  and 
HTS  9902.51.12).  The  request  is 
reproduced  below 

Comments  may  be  submitted  bv  any 
interested  person,  including  U.S. 
manufacturers  of  worsted  wool  fabric, 
wool  yaiT .  wool  top  and  wool  fiber. 
Comments  must  comply  with  the 
requirements  of  15  CFR  340.  If  the 
person  submitting  comments  is  a 
domestic  producer  of  worsted  wool 
fabric,  comments  should  include,  to  the 
extent  available,  the  following 
information  for  each  limitation  with 
respect  to  which  comments  are  being 
made:  (1)  A  list  of  domestic 
manufacturers  of  worsted  wool  suits, 
suit-type  jackets,  or  trousers  for  whom 


orders  were  filled  during  the  period  July 
1.  2002  to  June  30.  2003.  the  date  of 
such  orders,  the  total  quantity  ordered 
and  supplied  in  square  meters  of 
domestically  produced  worsted  wool 
fabric  and  of  imported  worsted  wool 
fabric,  and  the  average  price  received 
per  square  meter  of  domestically 
produced  worsted  wool  fabric  and  of 
imported  worsted  wool  fabric  for  such 
orders;  2)  A  list  of  all  requests  to 
purchase  worsted  wool  fabric  during  the 
period  July  1,  2002  to  June  30,  2003  that 
were  rejected  by  the  person  submitting 
the  comments,  indicating  the  dates  of 
the  requests,  the  quantity  requested,  the 
price  quoted,  and  the  reasons  why  the 
request  was  rejected;  3)  Data  indicating 
the  increase  or  decrease  in  production 
and  sales  for  the  period  lanuari'  1,  2003 
to  June  30,  2003  and  the  comparable  six 
month  period  m  the  previous  year  of 
domestically-produced  worsted  wool 
fabrics  used  in  the  production  of 
worsted  wool  suits,  suit-type  jackets  and 
trousers;  4)  Evidence  of  lost  sales  due  to 
the  temporary  duty  reductions  on 
certain  worsted  wool  fabric  under  the 
tariff  rate  quotas:  and  5)  Other  evidence 
of  the  ability  of  domestic  producers  of 
worsted  wool  fabric  to  meet  the  needs 
of  the  manufacturers  of  worsted  wool 
suits,  suit-type  jackets  and  trousers  in 
terms  of  quantity,  variety,  and  other 
relevant  factors. 

Comments  must  be  accompanied  by  a 
statement  by  the  person  submitting  the 
request  (if  a  natural  person),  or  an 
employee,  officer  or  agent  of  the  legal 
entity  submitting  the  request,  with 
personal  knowledge  of  the  matters  set 
forth  therein,  certifying  that  the 
information  is  complete  and  accurate, 
signed  and  sworn  before  a  Notar\' 
Public,  and  acknowledging  that  false      « 
representations  to  a  federal  agency  may 
result  in  criminal  penalties  under 
federal  law  Any  business  confidential 
information  provided  that  is  marked 
business  confidential  will  be  kept 
.  confidential  and  protected  from 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  business 
confidential  information  is  provided,  a 
non-confidential  submission  should 
also  be  provided,  in  vvhich  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted. 

Dated  October  29  2003. 
D.  Michael  Hutchinson, 
Acting  Deputy  Assistant  Secretary  for 
Textiles.  Apparel  and  Consumsr  Goods 
Industries 

October  14,  2003 

Industry  Assessment  Division 
Office  of  Textiles  and  Apparel 
Room  3100 
United  States  Department  of  Conunerce 


Washingiuii  LX.  zUz.u* 

RE:  Request  for  .Modification  of  Tariff  Rate 
Quotas  on  the  Import  of  Certain  Worsted 
Wool  Fabrics 

To  Whom  It  May  Concern:  As  President 
and  Chief  Executive  Officer  of  Hartmarx 
Corporation  and  on  behalf  of  Hartmarx 
Corporation  and  its  wholly-owned 
subsidiaries  (  "the  Companies"), 
manufacturers  of  mens  and  boys'  worsted 
wool  suits,  suit-type  jackets  and  trousers  '.  I 
am  submitting  this  request  in  response  to  the 
Department  of  Commerce's  "Notice  of 
Solicitation  of  Requests  for  Modification  of 
Tariff  Rate  Quotas  on  the  Import  of  Certain 
Worsted  Wool  Fabrics".  This  modification 
request  is  consistent  with  the  procedures 
established  for  considering  requests  for 
modifications  of  the  tariff  rate  quotas  under 
Title  V  or  the  Trade  and  Development  Act  of 
2000  (the  Act)  and  the  regulations  published 
by  the  Department. 

Hartmarx  Corporation  has  its  principal 
executive  and  administrative  offices  in 
Chicago,  Illinois.  The  Companies  have 
manufacturing  facilities  in  Alabama,  New 
York.  Missouri.  Illinois,  Pennsylvania  and 
Arkansas.  The  Company  was  established  in 
1872,  and  we  believe  we  are  the  largest 
manufacturer  and  marketer  of  men's  suits, 
sport  coats,  and  slacks  in  the  United  States. 
Substantially  all  of  the  company's  products 
are  sold  to  a  wide  variety  of  retail  channels 
under  established  brand  names  or  the  private 
labels  of  major  retailers.  For  example,  the 
Company  owns  the  Hart  Schaffner  &  Marx 
and  Hickey-Freeman  labels  and  also  offers  its 
products  under  a  variety  of  brand  names  it 
owns  or  under  exclusive  licensing 
agreements. 

As  domestic  manufacturers  of  men's  and 
boys'  worsted  wool  suits,  suit-type  jackets 
and  trousers,  the  Companies  are  eligible  to 
request  a  modification  of  the  limitation  on 
the  quantity  of  imported  worsted  wool 
fabrics  under  headings  9902.51.11  and 
9902.51  12  of  the  harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  This 
request  seeks  an  increase  in  the  limitations 
for  imports  entering  on  or  after  Januar\'  1, 
2004  of  1  million  square  m.eters  for  HTS 
heading  9902.51.11  and  an  in  crease  of  1 
million  square  meters  for  HTS  heading 
9902.51.12^. 

For  the  twelve  months  July  1 ,  2002  to  June 
30,  2003,  our  companies  imported  a 
substantial  quantity  of  worsted  wool  fabric 
despite  the  difficult  economic  conditions  in 
the  men's  tailored  clothing  business.  As 
conditions  in  the  men's  tailored  clothing 
business  improve,  the  companies,  along  with 
other  companies  in  the  industry,  would 
expect  to  import  more  worsted  wool  fabric  to 
meet  the  anticipated  demand  from  our 
customers  This  is  especially  true  given  the 
quantity  of  fabric  imports  of  other  domestic 
manufacturers  of  mens  and  boys'  worsted 
wool  tailored  clothing  who  are  seeking 
allocabons  of  the  tariff  rate  quota.  In 
addition,  domestic  fabric  production  has 
experienced  significant  and  rapid  declines  in 
the  last  few  years.  The  following  information 
is  summarized  form  the  Hartmarx  Form  10- 


'  As  required  by  15  CFR  340.3(b)(2). 
^  As  required  by  15  CFR  340.3(b)(3). 
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K  filed  with  the  U.S.  Securities  and  Exchange 
Commission  from  199.3  to  2002  shows  that 
during  that  period  the  Companies  purchased 
a  reduced  amount  of  all  our  fabric  needs  (not 
just  worsted  wool)  from  Burlington 
Industries,  and  imported  significantly  more 
fabric. 


Percent  of  fabric  needs 


Fiscal  year  ended 
November  30 


Purcfiases 

from 

Burlington 

Industnes 


Imports 


Purchases  from  Burlington  Industries  for 
the  period  July  1.  2002  to  lune  30,  2003  were 
not  significant.  Whereas  in  prior  periods  the 
compar.ies  purchased  over  one  million 
square  meters  from  Burlington. 

Today,  the  Companies  rely  on  mills  in 
more  than  1.5  countries  to  supply  worsted 
wool  fabric.  Therefore,  we  know  that  unless 
the  limitations  are  significantly  increased,  we 
will  be  unable  to  receive  adequate  TRQ 
allocations  to  satisfy  our  needs. 

Hickey-Freeman  only  uses  fabric  described 
in  HTS  heading  9902.51.12.  Because  of  the 
nature  of  the  fabric  used  by  Hickey-Freeman. 
Burlington  has  not  been  a  significant  worsted 
wool  fabric  supplier  to  Hickey-Freeman  for 
many  years  This  situation  stands  in  stark 
contrast  to  that  of  decades  ago  when 
Burlington  was  such  a  large  fabric  supplier 
that  Hickey-Freeman  purchased  business 
interruption  insurance  to  insure  against 
financial  losses  should  Burlington's  mills  be 
unable  to  fulfill  Hickey-Freeman's  fabric 
orders.  Hickev-Freeman  has  been  a 
significant  customer  of  Loro  Plana  USA 
(Warren  of  Stafford),  but  has  reduced  its 
purchases  over  the  last  few  years  because 
that  mill  has  been  unable  to  satisfy  our  fabric 
needs  at  the  same  level  as  it  had  previously. 
In  2000.  Loro  Piana  USA  (Warren  of  Stafford) 
supplied  approximately  30  percent  of 
Hickey-Freeman's  total  fabric  purchases. 
Today,  Hickey-Freeman  relies  on  mills  in  6 
countries  to  supply  worsted  wool  fabric. 

In  the  period  January  1,  2003  to  June  30, 
2003  compared  to  January  1,  2002  to  June  30, 
2002,  our  business  changed  significantly  in 
that  we  produced  significantly  more 
garments  using  worsted  wool  fabrics  finer 
than  18.5  microns  and  fewer  garments  using 
worsted  wool  fabric  greater  than  18.5 
microns. 

We  are  attaching,  as  part  of  this 
modification  request,  business  confidential 
production  and  other  data  required  under  the 
regulations  and  request  that  it  be  protected 
from  disclosure  This  data  is  separately 
attached  and  is  labeled  "Business 
Confidential   ' 


This  letter  and  the  attached  Business 
Confidmtial  data  provides  the  basis  for  our 
requested  modification. 

As  an  officer  of  the  company  submitting 
this  request,  I  have  personal  knowledge  of 
the  matters  set  forth  herein,  and  I  certify  that 
the  information  is  complete  and  accurate.  I 
acknowledge  that  false  representations  to  a 
federal  agency  may  result  in  criminal 
penalties  under  federal  law. 
Homi  B.  Patel. 

President  and  Chief  Executive  Officer, 
Hartmarx  Corporation. 

[PR  Doc,  03-27642  Filed  11-3-03;  8:45  am] 

BILUNG  CODE  3510-OR-S/M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  031003246-3246-01] 

National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  establishment  of  a  sub- 
program under  the  National  Voluntary 
Conformity  Assessment  System 
Evaluation  (NVCASE)  program  to 
recognize  accreditors  of  certification 
bodies  involved  in  organic  production 
and  processing.  The  sub-program  is 
being  established  pursuant  to  NVCASE 
procedures  in  response  to  a  request  from 
the  International  Organic  Accreditation 
Service.  Accreditation  bodies 
recognized  by  NIST  may  then  accredit 
certification  bodies  that  are  involved  in 
Organic  production  and  processing. 
The  action  being  taken  under  this 
notice  addresses  both  general  and 
specific  NVCASE  requirements  relating 
to  organic  production  and  processing. 
Sub-program  requirements  have  been 
developed  in  accordance  with  NVCASE 
procedures  and  with  public 
consultation.  Public  input  was  obtained 
at  an  open  meeting  on  May  9,  2003. 
DATES:  Applications  will  be  accepted 
beginning  December  4,  2003. 

ADDRESSES:  Applications  for  recognition 
may  be  obtained  from,  and  returned  to, 
NVCASE  Program  Manager.  NIST,  100 
Bureau  Drive,  Mailstop  2150, 
Gaithersburg.  MD  20899-2150, 
(Attention:  Jogindar  S.  Dhillon),  or  by 
fax  (301)  975-5414,  or  e-mail  at 
dhiUon@nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jogindar  S.  Dhillon,  NIST,  100  Bureau 
Drive.  Mailstop  2150,  Gaithersburg.  MD 


20899-2150,  fax:  (301)  975-5414,  e- 
mail:  dhiIlon@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
NVCASE  sub-program  to  recognize 
accreditation  bodies  that  accredit 
certification  bodies  for  organic 
production  and  processing  is  being 
established  in  accordance  with  NVCASE 
program  procedures,  15  CFR 
286.2(b)(3)(iii).  The  general  and  specific 
requirements  were  established  pursuant 
to  NVCASE  procedures  as  cited  in  15 
CFR  286.5.  Public  consultation  on  these 
requirements  was  conducted  at  a 
workshop  held  on  May  9,  2003.  This 
workshop  was  announced  in  the 
Federal  Register  Vol.  68,  No.  63/ 
Wednesday,  April  2,  2003. 

NIST  will  apply  the  general 
requirements  contained  in  the 
International  Organization  for 
Standardization/International 
Elec:trotechnical  Commission  (ISO/IEC) 
Guide  61 — 'General  Requirements  for 
Assessment  and  Accreditation  of 
Certification/Registration  Bodies"  or  its 
latest  revision  to  all  applicant 
accreditation  bodies.  These  general 
requirements  will  be  supplemented  by 
specific  technical  requirements  outlined 
below  and  contained  in  the  NVCASE 
handbook,  available  upon  request  from 
NIST. 

Under  this  sub-program,  NIST- 
recognized  accreditors  will  accredit 
certification  bodies  for  conformance  to: 

(i)  The  International  Federation  of 
Organic  Agriculture  Movements' 
(IFOAM)  Accreditation  Criteria  and 
IFQAM  Basic  Standards  for  organic 
production  and  processing;  and/or 

(ii)  ISO/IEC  Guide  65— "General 
Requirements  for  bodies  operating 
product  certification  systems" — and 
international  standards,  as  requested  by 
the  applicant  certification  bodies,  in  the 
field  of  organic  production  and 
processing. 

NVCASE  recognition  of  an  accreditor 
of  "Organic  Production  end  Processing" 
certification  bodies  does  not  convey 
recognition  by  any  other  organization. 

NIST  will  accept  applications  from 
interested  accreditation  bodies  for 
recognition  to  accredit  certification 
bodies  involved  in  organic  production 
and  processing  until  December  4.  2003. 
All  accreditation  bodies  that  have 
submitted  a  complete  application  and 
required  fees  to  NIST  within  30  days 
after  the  beginning  of  the  acceptance  of 
applications  will  be  included  in  an 
initial  group  for  evaluation. 
Applications  received  subsequently  will 
be  considered  on  an  as-received  basis 
for  evaluation  after  the  initial  group  of 
applicants  has  been  considered.  You 
may  request  a  copy  of  the  application 
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from  the  NVCASE  Program  Manager  at 
the  contact  information  noted  above. 
Further  information  for  the  pvaluation 
process  can  be  obtained  from  the 
NVCASE  Program  Handbook.  NISTIR 
6440;  2002  ED,  available  at  http:// 
ts.nist.gov/nvcase.  The  fees  are 
estimated  upon  submission  of  the 
application  on  an  individual  basis.  NIST 
will  announce  the  recognition  of 
qualified  accreditation  bodies  on  the 
WC.A.SE  web  site  at  http://ts.nist.gov/ 
nvcase. 

This  notice  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  This 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  following 
control  Number:  069.3-0019, 
Notwithstanding  any  other  provision  of 
law.  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  October  28.  2003. 
Arden  L.  Bement.  Jr., 
Director. 
IFR  Dnc.  03-27606  Filed  11-3-03:  8:45  am) 

BILLING  CODE  3510-13-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

IDocKet  No.  030509119-3269-03:  I.D. 
103003B] 

Magnuson-Stevens  Act  Provisions; 
Fishing  Capacity  Reduction  Program: 
Pacific  Coast  Groundfish  Fishery: 
California,  Washington,  and  Oregon 
Fisheries  for  Coastal  Dungeness  Crab 
and  Pink  Shrimp 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  fishing  capacity 

reduction  payment  tender. 

summary:  NMFS  issues  this  notice  to 
inform  the  public  about  tendering 
reduction  payments  under  the  Pacific 


Accepted  bidder 


Coast  groundfish  hshing  capacitv 
reduction  program.  NMFS  has  accepted 
reduction  bids.  A  successful  referendum 
has  approved  the  reduction  loan 
repayment  fees.  NMFS  is  ready  to 
tender  reduction  payments  to  accepted 
bidders. 

ADDRESSES:  Send  questions  about  this 
notice  to  Michael  L.  Grable,  Chief, 
Financial  Services  Division,  National 
Marine  Fisheries  Ser\'ice,  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910-3282.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Muhdt'll.   (;iaiiH\     -((ii    "  ;  ,s-i._-i90. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Congress  enacted  the  Pacific  Coast 
groundfish  fishing  capacity  reduction 
program  ("program")  on  February  20, 
2003.  The  program's  objective  is 
reducing  the  fishery's  harvesting 
capacity.  This  helps  financially  stabilize 
this  limited-entry  fishery. 

NMFS  implemented  the  program  by 
Federal  Register  notification.  It 
published  the  initial  notification  on 
May  28,  2003  (68  FR  31653)  and  the 
final  notification  on  July  18,  2003  (68 
FR  42613).  Persons  wanting  further 
program  details  should  refer  to  these 
notifications. 

This  is  a  voluntary  program.  Program 
participants  permanently  relinquish 
their  fishing  permits.  Their  vessels  can 
never  fish  again.  The  Program  also 
involves  the  California.  Washington, 
and  Oregon  fisheries  for  Dungeness  crab 
and  pink  shrimp.  Bidders  who  have 
these  permits  relinquish  them  along 
with  their  groundfish  trawl  permits. 

The  program's  maximum  cost  is  S46 
million.  A  30-year  loan  finances  536 
million.  Future  fish  landing  fees  repay 
the  loan.  Each  of  the  seven  fisheries 
involved  pays  fees  at  different  rates. 
Congress  appropriated  the  remaining 
SlO  million  of  the  program's  cost. 

Groundfish  permit  holders  bid  for 
reduction  payments.  NMFS  scores  each 
bid  amount  against  the  bidder's  past  ex- 
vessel  revenues.  A  reverse  auction 
accepts  bids  whose  amounts  are  the 
lowest  percentages  of  revenues.  This 
creates  reduction  contracts. 

A  referendum  about  the  fees  follows 
the  bidding  process.  The  reduction 
contracts  become  void  unless  the 


majority  ot  votes  cast  in  the  referendum 
approve  the  fees.  All  seven  fisheries 
vote  in  the  referendum.  A  statutory 
formula  assigns  different  weights  to 
each  fishery's  votes. 

II    Present  Status 

NMFS  invited  program  bids  on  July 
18,  2003.  The  bidding  period  opened  on 
August  4.  2003,  and  closed  on  August 
29,  2003.  One  hundred  eight  groundfish 
permit  owners  submitted  bids.  These 
totaled  559.786,471.  NMFS  accepted  92 
bids.  These  totaled  $45,752,471.  The 
next  lowest  scoring  bid  would  have 
exceeded  the  program's  maximum  cost. 
The  accepted  bids  involved  92  fishing 
vessels  as  well  as  240  fishing  permits. 
Ninety  two  of  the  permits  were 
groundfish  trawl  permits.  One  hundred 
twenty  one  were  crab  and  shrimp 
permits.  The  remaining  27  were  other 
Federal  permits. 

NMFS  mailed  ballots  to  referendum 
voters  on  September  30.  2003.  The 
voting  period  opened  on  October  15. 
2003.  It  closed  on  October  29,  2003. 
NMFS  received  1,105  timely  votes.  After 
weighting,  85.85  percent  of  the  votes 
approved  the  fees.  The  referendum  was 
successful.  The  reduction  contracts  are 
in  full  force  and  effect. 

III.  Purpose 

NMFS  publishes  this  notification  to 
inform  the  public  before  tendering 
reduction  payments  to  the  92  accepted 
bidders.  On  December  4,  2003,  accepted 
bidders  must  permanently  stop  all 
further  fishing  with  the  reduction 
vessels  and  permits.  NMFS  will  revoke 
the  relinquished  Federal  permits.  NMFS 
will  advise  California.  Oregon,  and 
Washington  about  the  relinquished  state 
permits.  NMFS  will  notify  the  National 
Vessel  Documentation  Center  to  revoke 
the  reduction  vessels'  fisheries 
endorsement.  NMFS  will  also  notify  the 
U.S.  Maritime  Administration  to  restrict 
these  vessels'  transfer  to  foreign 
ownership  or  registry. 

This  notification  begins  the  30-day 
period  and  puts  the  public  (including 
vessel  or  permit  creditors)  on  notice. 
See  the  adjacent  table  for  accepted 
bidders,  vessels,  and  permits 

IV.  .Accepted  Bidders,  Vessels,  and 
Permits 


AMBITION,  INC 

AMBITION,  INC 
AMBITION,  INC 
AMBITION,  INC 


Vessel 


Name 


EUROCLYCX)N 

EUROCLYDON 

EUROCLYDON 
EUROCLYDON 


Official  No. 


Permit 


Fishery 


Numl>er 


913987  i  ENDORSEMENT  WITH  GF0636 

TRAWL  GEAR  in  NWR 

913987     SHRIMP  in  CA  41581 

913987     SHRIMP  in  OR  I  90107 

913987     SHRIMP  in  WA   I  57343 
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Accepted  bidder 


AMY  LYNN  FISHERIES,  INC 

AMY  LYNN  FISHERIES,  INC 
AMY  LYNN  FISHERIES,  INC 
AMY  LYNN  FISHERIES.  INC 
AMY  LYNN  FISHERIES,  INC 
ANDERSON,  MICHAEL  B      .. 


ANDERSON,  MICHAEL  B 
ANDERSON,  MICHAEL  B 
B  &  J  FISHERIES,  INC  


B  &  J  FISHERIES,  INC  ... 
B  &  J  FISHERIES,  INC  ... 
BERGERSON,  DARRYL 


Vessel 


Name 


AMY  LYNN 


AMY  LYNN  

AMY  LYNN  

AMY  LYNN  

AMY  LYNN  

PACIFIC  MAID 

PACIFIC  MAID 
PACIFIC  MAID 
CAPTAIN  WES 


CAPTAIN  WES  .., 
CAPTAIN  WES  ... 
SARA  FRANCES 


BERGERSON,  DARRYL  SARA  FRANCES 

BERGERSON.  DARRYL  !  SARA  FRANCES 

BISCHOP,  DONALD  D  AND  BISCHOP,  CHARMAINE    MERLUCCIUS  


BISCHOP,  DONALD  D  AND  BISCHOP,  CHARMAINE    MERLUCCIUS 
BLUE  PACIFIC  BLUE  FISHERIES,  INC  BLUE  HORI.ZON 


BLUE  PACIFIC  FISHERIES.  INC  BLUE  HORIZON 

BOSCHKE,  CHARLES  A  AND  BOSCHKE,  NANCY  LEE  i  CARlA  R    .  . 
BOSCHKE,  CHARLES  A  AND  BOSCHKE,  NANCY  LEE  '  CARLA  R  .... 


BOY,  GREG  N  AND  BOY  SUSAN  A  SUSAN  NICOLE 

BOY,  GREG  N  AND  BOY  SUSAN  A  SUSAN  NICOLE 

BRADLEY.  STEVEN  W  AND  BRADLEY,  JOELLE  M  '  PACIFIC  CRIER 

BRADLEY,  STEVEN  W  AND  BRADLEY,  JOELLE  M     PACIFIC  CRIER 

BRADLEY,  STEVEN  W  AND  BRADLEY.  JOELLE  M  PACIFIC  CRIER 

BRADSHAW,  CALVIN  W DAPHNE 


BRADSHAW,  CALVIN  W  

BREEN,  ROBERT  AND  DOHERTY,  JOHN 


BREEN.  ROBERT  AND  DOHERTY.  JOHN  

BRISCOE  JR,  ROBERT  AND  BRISCOE,  CAROL 

BRISCOE  JR,  ROBERT  AND  BRISCOE.  CAROL 
BRISCOE  JR.  ROBERT  AND  BRISCOE,  CAROL 
BROOK  HARBOR  INC  


BROOK  HARBOR  INC 
BROOK  HARBOR  INC 
BROOK  HARBOR  INC 
BROWN.  CHARLES  S 


BROWN,  CHARLES  S 

BROWN,  CHARLES  S  

BROWN,  RALPH  H  AND  STAGG,  LINDA  K 

BROWN.  RALPH  H  AND  STAGG,  UNDA  K 
BURNS  ENTERPRISES,  INC 


BURNS  ENTERPRISES,  INC 
BURNS  ENTERPRISES,  INC 
BURNS  ENTERPRISES.  INC 
BURNS  ENTERPRISES.  INC 
CAL-ALASKA  FISH,  INC  


CAPT  JACK,  INC 


CAPT  JACK,  INC  

CAPT  JACK,  INC  r. 

CROWLEY,  DANIEL  T  AND  CROWLEY,  DEBORAH  E 


DAPHNE  

JONATHAN  , 

JONATHAN  . 
STARLIGHT 

STARLIGHT 
STARLIGHT 
PAM  BAY  .... 


PAM  BAY  

PAM  BAY  

PAM  BAY  

FRIENDSHIP 

FRIENDSHIP 
FRIENDSHIP 
ALOMA  


ALOMA  

SLEEP  ROBBER 

SLEEP  ROBBER 
SLEEP  ROBBER 
SLEEP  ROBBER 
SLEEP  ROBBER 
RESTLESS  C  II  .. 


CAPT  JACK 

CAPT  JACK 
CAPT  JACK 
CHEROKEE 


DMJ,  INC  ;DAK0TA 


Official  No. 


Permit 


616194 

616194 
616194 
616194 
616194 
973740 

973740 
973740 
508593 

508593 
508593 
245569 

245569 
245569 
551451 

551451 
598179 

598179 
541450 
541450 

605313 

605313 
517902 

517902 
517902 
245872 

245872 
587508 

587508 
900453 

900453 
900453 
509492 

509492 
509492 
509492 
562427 

562427 
562427 
623611 

623611 
591482 

591482 
591482 
591482 
5S1482 
555025 

516976 

516976 
516976 
264573 

246957 


Fishery 


Number 


ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

HIGH  SEAS  in  HSF  

SHRIMP  in  WA „.. 

CRAB  in  WA  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR 

SHRIMP  in  CA  

CRAB  in  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR 

SHRIMP  in  CA  

SHRIMP  In  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR 

HIGH  SEAS  in  HSF  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR. 

SHRIMP  in  CA    

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR. 

HIGH  SEAS  ii  HSF   

HIGH  SEAS  in  HSF   

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR 
ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR. 

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  IN  NWR. 

HIGH  SEAS  in  HSF  

CRAB  in  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

CRAB  in  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  inCA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  in  HSF   

CRAB  in  WA   

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  CA  

CRAB  in  CA  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

HIGH  SEAS  in  HSF  

SHRIMP  in  WA   

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  in  HSF  

CRAB  in  OR  

SHRIMP  in  CA  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  OR  

CRAB  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 


GF0415 

616194 

57505 

58177 

90100 

GF0267 

43150 
43150 
GF0047 

32867 
90027 
GF0368 

245569 

90180 

GF0117 

22888 

GF0079 

598179 
541450 
GF0217 

GF0330 

90104 
GF0442 

517902 

18224 

GF0444 

5773 
GF0743 

43101 
GF0738 

900453 

59966 

GF0311 

19663 
19663 

90040 
GF0061 

562427 

57545 

GF0193 

90217 
GF0862 

591482 

96013 

44008 

9018/ 

GF0237 

GF0028 

90188 
96469 
GF0703 

GF0753 
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Accepted  bidder 


Vessel 


Permit 


Name 


EVANOW.  KARL  M   „ 

EVANOW,  KARL  M   

EVANOW,  KARL  M   

EVANS.    PHILLIP    NORMAN    AND    EVANS,    WANDA 

SUE 
EVANS,  TRAVIS  O  AND  EVANS.  KATHERINE  R  

FV  CAITO  BROS    INC  

F,V  CAITO  BROS.  !NC  

F  V  CAITO  BROS.  INC  

FV  CHRISTIE  R.  INC   

F  V  GABRtELE.  INC  „ 

F  V  GABRIELE.  INC  .' 

F  V  GABRIELE.  INC  

FV  GABRIELE    INC  

FV  GABRIELE.  INC  

F^V  HIGH  SEA,  INC " 

FV  HIGH  SEA.  INC  

FV  HIGH  SEA.  INC  

FV  ROSE  MARIE    INC  

FV  ROSE  MARIE.  INC  

FEMLING,  ARTHUR  O  AND  FEMLING.  ETHEL  M 

FINZER  FISHING.  INC  

FINZER  FISHING    INC  

FINZER  FISHING.  INC  

GALLAWAY.  WILLIAM  H  !"!"" 

GALLOWAY.  WILLIAM  H 

GALLAWAY,  WILLIAM  H  ....„ 

GAVIN-YOUNG,  GP  _ 

GAVIN-YOUNG,  GP  

GAVIN-YOUNG,  GP  „.. 

GAVIN-YOUNG.  GP  

GHERA,  MICHAEL  J  .^"Zl 

GHERA.  MICHAEL  J  

GHERA.  MICHAEL  J  

GUNNARI,    ROY    E    AND    GUNNARI.    ALICE    I    AND 

GREEN,  DONALD  WESLEY 
GUNNARI.    ROY    E    AND    GUNNARI     ALICE    I    AND 

GREEN,  DONALD  WESLEY. 
HODGES.  MICHAEL  E    

HODGES,  MICHAEL  E  

HODGES,  MICHAEL  E  „ "" 

HODGES,  MICHAEL  E  

HODGES,  MICHAEL  E  

HODGES,  MICHAEL  E  

HOLM.  HERBERT  L  AND  HOLM.  PHILOMENA  M  

HUNTER.  WILLIAM  C  AND  HUN'^ER   G  A  

HUNTERS  OFFSHORE  ENTERPRISES,  INC 

HUNTERS  OFFSHORE  ENTERPRISES.  INC  

HUNTERS  OFFSHORE  ENTERPRISES.  INC  

HUNTERS  OFFSHORE  ENTERPRISES.  INC  

HUNTERS  OFFSHORE  ENTERPRISES.  INC  


Official  No. 


Fishery 


CAPTAIN  BRADLEY 

CAPTAIN  BRADLEY 
CAPTAIN  BRADLEY 
KINCHELOE     

SIERRA  MADRE  

CAITO  BROS  

CAITO  BROS  

CAITO  BROS 

CHRISTIE  R  

GABRIELE   

GABRIELE   

GABRIELE    

GABRIELE      

GABRIELE   

HIGH  SEA  

HIGH  SEA  

HIGH  SEA      

CATHERINE  ANN  ... 

CATHERINE  ANN  ... 
LUCKV  STRIKE   

ST   JANET  

ST   JANET  

ST   JANET  

ALIBI  

ALIBI  

ALIBI  

TWO  SISTERS  

TWO  SISTERS   

TWO  SISTERS      

TWO  SISTERS   

AQUARIUS  

AQUARIUS     

AQUARIUS    

BILLIE  JEAN   

BILLIE  JEAN   

KANGAROO  

KANGAROO  

KANGAROO  

BETTY  A  

BETTY  A  

BETTY  A  

JO-ELLEN   

TRAVIS  WM    

EL  CERRITO 

DENNIS  GAYLE  

WINGA   

WINGA     

ALLEN  CODY   ....'. 


Number 


505444 

505444 
505444 
240804 

522508 

238136 

238136 
238136 
553235 

947061 

947061 
947061 
94-06^ 
947061 
532504 

532504 

532504 
63414.4 

634144 
254713 

516881 

516881 

516881 
250516 

250516 

250516 
572657 

572657 
572657 
572657 
250385 

250385 
250385 

505917 

505917 

501228 

501228 
501228 
526744 

526744 
526744 

50~D5^ 

6454^6 

242926 

252763 

238849 

238849 
255400 


ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  CA   

CRAB  in  CA   

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRfMP  in  CA  

GRAB  in  CA  

ENDORSEMENT  WITH 

^RAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  in  HSF   

CRAB  in  OR  

CRAE  ir  CA  

SHRIMP  in  OR    

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

SHRIMP  IP  CA     

CRAB  '-r  CA      

ENDORSEMENT  WITH 

TRAWL  GEAR  m  NWR 

SHRIMP  IP  CA     

ENDORSEMENT  WITH 

TRAWl  GEAR  in  NWR. 
BERING  SEA  GROUND- 

F:SH  IP  AKR 
ENDORSEMEN'^  WITH 

TRAWL  GE.AR  IP  NWR 
HIGH  SEAS  IP  -SF 
ENDORSEMENT  WITh 

TRAWL  GEAR  m  NWR. 

SHRIMP  in  CA    

CRAB  ir  CA     

ENDORSEMENT  WITH 

^RAW-L  GEAR  'p  NWR 
SHRIMP  IP  CA 

CRAB  IP  CA  _ 

SHRIMP  IP  OR 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  CA   

CRAB  in  CA   

ENDORSEMENT  WITH 

TRAWl.  GEAR  IP  NWR 
SHRIMP  IP  OR 


GF0660 

24177 

24177 
I  GF0592 

GF0037 

GF0067 

I  1 
I  1 
GF0448 

GF0554 

947061 

96337 

42671 

90177 
GF0535 

20308 
20308 
GF0970 

38037 
GF0690 

LLG1629 

GP0912 

5' 6881 
GF0483 

8435 
8435 
GF0304 

28939 

28939 
900^3 
GF0608 

2633 
2633 
GF0162 


90022 

ENDORSEMENT  WITH  GF0413 

^RAWL  GEAR  ,^'  NWR 

SHRIMP  IP  OR  9C134 

CRAB  in  OR  96474 

ENDORSEMENT  WITH  GF0404 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  IP  HSF  526^44 

SHRIMP  IP  OR     90096 

ENDORSEMENT  W'^t-h  GF0165 

TRAW^  GEAR  IP  NWR 
ENDORSEMENT  WiTw  GF0264 

TRAWL  GEAR  in  NWR 
ENDORSEMENT  WITH  GF0299 

TRAW^  GEAR  in  NWR 
ENDORSEMENT  vVi^i-  GFC2S9 

TRAWL  GEAR  IP  NWR 
ENDORSEMENT  WiTh-  GF0266 

TRAWL  GEAR  ir  NWR 
CRAB  IP  CA  685C 

ENDORSEMENT  W!~h  GF025e 

TRAWL  GEAR  <r  NWR 
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Accepted  bidder 


HUNTERS  OFFSHORE  ENTERPRISES,  INC  

JACKSON,  ROBERT  D  AND  JACKSON   SHIRLEY  L 

JACKSON.  ROBERT  D  AND  JACKSON,  SHIRLEY  L 
JACKSON,  ROBERT  D  AND  JACKSON,  SHIRLEY  L 
JAMES,  FRANK  AND  JAMES,  SYLVIA  

JAMES,  FRANK  AND  JAMES.  SYLVIA  

JAMES   FRANK  AND  JAMES,  SYLVIA  

JOHNSON,  CARROLL  R    

JOHNSON,  CARROLL  R v V. 

JOHNSON.  CARROLL  R 

KRIZ,  MICHAEL  L 

KRIZ.  MICHAEL  L 

LARKIN,  MARION  , 

LARKIN.  MARION  

LARKIN.  MARION  , 

LICATA,  FRANCESCO  AND  LICATA.  CATERINA  

LUDAHL  JR.  ERNEST  LEROY      

M,V  STEPHANIE,  INC  

MCGEE.  WAYNE  F  

MCLAUGHLIN.  LYNNE  S    

MCLAUGHLIN.  LYNNE  S  

MISS  LINDA  FISHERIES   INC 

MISS  LINDA  FISHERIES,  INC   

MISS  LINDA  FISHERIES.  INC  

MISS  LINDA  FISHERIES   INC  

MISS  LINDA  FISHERIES,  INC  

MORRISON.  THOMAS  H    

NEW  WASHINGTON  FISHERIES.  INC 

NEW  WASHINGTON  FISHERIES,  INC  

NYHUS.  RICHARD  E  AND  NYHUS,  TRINA  M  

NYHUS.  RICHARD  E  AND  NYHUS,  TRINA  M  

NYHUS   RICHARD  E  AND  NYHUS,  TRINA  M 

NYLANDER,  CHERYL  

NYLANDER,  CHERYL  .". 

OLYMPIC  FISHERIES,  INC   

OLYMPIC  FISHERIES.  INC   

OLYMPIC  FISHERIES.  INC 

OLYMPIC  FISHERIES.  INC   : 

PACIFIC  STORM,  INC   

PACIFIC  STORM,  INC   

PACIFIC  STORM.  INC   

PACIFIC  STORM,  INC   

PACIFIC  SUN  FISHERIES.  INC  

PACIFIC  SUN  FISHERIES,  INC  

PACIFIC  SUN  FISHERIES.  INC 

PACIFIC  SUN  FISHERIES.  INC  

PACIFIC  SUN  FISHERIES,  INC  

PANDALUS,  INC 

PANDALUS,  INC   

PANDALUS,  INC  

PANDALUS,  INC  


■  Vessel 


Name 


OREGON  FLYER  

JOHN  ALLEN  : 

JOHN  ALLEN  

JOHN  ALLEN  

LIMIT  STALKER  

LIMIT  STALKER  

LIMIT  STALKER  

OUTLAW  

OUTLAW  

OUTLAW  

MERRICK  LYNN  

MERRICK  LYNN  

LARKIN   

LARKIN   

LARKIN   

GENERAL  PERSHING 

CO  &  GLORIA  

STEPHANIE  

-MI-LO 

CANDI  B  

CANDI  8 

MISS  LINDA  

MISS  LINDA  

MISS  LINDA  

MISS  LINDA  

MISS  LINDA  

PACIFIC  QUEEN  

NEW  WASHINGTON  .. 

NEW  WASHINGTON  .. 
CATHY G   

CATHY  G  

CATHY  G   

SEA  SIREN  

SEA  SIREN  

OLYMPIC  

OLYMPIC  

OLYMPIC 

OLYMPIC  

PACIFIC  STORM  

PACIFIC  STORM  

PACIFIC  STORM  

PACIFIC  STORM  

PACIFIC  SUN  IV  

PACIFIC  SUN  IV  

PACIFIC  SUN  IV  

PACIFIC  SUN  IV  

PACIFIC  SUN  IV  

GINMY  &  JILL  

GiNNY  &  JILL  

GINNY  &  JILL  

GINNY  &  JILL  


Official  No. 


Permit 


Fishery 


Number 


601255     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 
564289     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

564289     CRAB  in  OR  

564289     SHRIMP  in  OR  

299016     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

299016     SHRIMP  In  WA 

299016     SHRIMP  In  OR  

512922     ENDORSEMENT  WITH 

I      TRAWL  GEAR  in  NWR, 

512922  :  SHRIMP  in  CA  

512922     CRAB  in  CA  

600712     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

600712     SHRIMP  in  OR  

599703     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

599703     HIGH  SEAS  in  HSF  

599703     SHRIMP  in  WA   

229344     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
505269     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
215869     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
503972     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 
600669     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

600669     SHRIMP  in  CA  

944169     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

944159     HIGH  SEAS  in  HSF  

944169  :  SHRIMP  in  CA  

944169     SHRIMP  in  WA   

944169     SHRIMP  in  OR  

249564     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 
236389     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

236389     HIGH  SEAS  in  HSF  

538806  I  ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

538806     SHRIMP  in  WA   

538806     SHRIMP  in  OR  

588685     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

588685     HIGH  SEAS  in  HSF  

590263     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

590263     HIGH  SEAS  in  HSF  

590263     SHRIMP  in  WA 

590263     SHRIMP  in  OR  

604146     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

604146     HIGH  SEAS  in  HSF  

604146     CRAB  in  OR  

604146     SHRIMP  in  OR  

558072     ENDORSEMENT  WITH 

TRAWL  GEAR  In  NWR. 

558072     HIGH  SEAS  in  HSF  

558072     SHRIMP  in  WA   

558072     CRAB  in  WA   

558072  I  SHRIMP  in  OR  

299098  1  ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

299098     CRAB  in  OR  

299098     SHRIMP  in  CA  

299098     SHRIMP  in  OR  


GF0260 

GF0097 

96411 
90055 
GF0817 

58003 
90195 
GF0474 

19278 
19278 
GF0147 

90006 
GF0135 

599703 

59642 

GF0531 

GF0785 

GF0575 

GF0742 

GF0329 

32727 
GF0088 

944139 

40924 

57908 

90205 

GF0034 

GF0153 

236389 
GF0134 

57388 

90199 
GF0089 

588685 
GF0077 

590263 
57984 
90093 
GF0354 

604146 
96412 
90074 
GF0502 

558072 
57453 
59937 
90165 

GF0045 

96197 
34788 
90003 
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Accepted  bidder 


Vessel 


Name 


PARKER,  DANNY  D  AND  PARKER.  SHERRIE  R 

PARKER,  DANNY  D  AND  PARKER    SHERRIE  R 
PERSISTENCE  FISHERIES.  INC   


SEA  EAGLE 


PERSISTENCE  FISHERIES   INC 

PERSISTENCE  FISHERIES,  INC 

PERSISTENCE  FISHERIES,  INC 
PETTINGER   BRADLEY  G    


PETTINGER,  BRADLEY  G 
PETTINGER,  BRADLEY  G 
PETTINGER.  DAVID  W  


PETTINGER.  DAVID  W  

PETTINGER.  DAVID  W  " 

PINTO.  KEVIN  AND  PINTO,  CAROL  LEE 


POMILIA,  VICTOR 


POMILIA.  VICTOR  

POMILIA,  VICTOR  

POMILIA,  VICTOR  ' 

POMILIA.  VICTOR  [[ 

RETHERFORD.     MICHAEL     S    AND     RETHERFORd' 

KELLEY  S, 
RETHERFORD,     MICHAEL     S    AND     RETHERFORD 

KELLEY  S, 
RETHERFORD,     MICHAEL     S     AND     RETHERFORD 

KELLEY  S. 
RIPKA.  GARY  A  AND  RIPKA,  SHERRI 


RIPKA.  GARY  A  AND  RIPKA.  SHERRI 
RIPKA,  GARY  A  AND  RIPKA,  SHERRI 
RIPKA,  GARY  A  AND  RIPKA.  SHERRI 
ROSAAEN.  TERRY  M    


SEA  EAGLE  

PERSISTENCE 

PERSISTENCE 

PERSISTENCE 

PERSISTENCE 
CASSIE  


CASSIE  

CASSIE  

CHANTAL  C 

CHANTAL  C 
CHANTAL  C 
^NNA  LEE  . 


SPIRIT  OF  76 

SPIRIT  OF  76 
SPIRIT  OF  76 
SPIRIT  OF  76 
SPIRIT  OF  76 
KELLEY  GIRL 


ROSAAEN.  TERRY  M  

ROSAAEN.  TERRY  M  

ROSAAEN,  TERRY  M  : """ 

SCHNAUBELT.  RICHARD  AND  SCHNAUBELT  ED- 
WARD, 

SCHNAUBELT.  RICHARD  AND  SCHNAUBELT  ED- 
WARD 

SCHNAUBELT,  RICHARD  AND  SCHNAUBELT  ED- 
WARD 

SEA  TOI  FISHERIES,  INC  


KELLEY  GIRL  

KELLEv  GIRL  

PACIFIC  BREEZE 

PACIFIC  BREEZE 
PACIFIC  BREEZE 
PACIFIC  BREEZE 
TATIANA   


TATIANA 
TATIANA 

TATIANA  , 
CAPEL^ 


SEA  TOI  FISHERIES,  INC  

SEA  TOI  FISHERIES,  INC  

SEATTLE  FIRST  NATIONAL  BANK 


SHEPHERD,  RICK 


SHEPHERD,  RICK   

SHEPHERD.  RICK   ""'"'' 

SMITH.    J    STANLEY    AND    SMITH.    JANETTE    AND 

SMITH.  RANDY  J 
SMITH.    J    STANLEY    AND    SMITH,    JANETTE    AND 

SMITH.  RANDY  J, 
SMITH.    J    STANLEY    AND     SMITH,    JANETTE     AND 

SMITH.  RANDY  J 
SMITH.    J    STANLEY    AND    SMITH     JANETTE     AND 

SMITH,  RANDY  J 
SMITH,    J    STANLEY    AND    SMITH,    JANETTE    AND 

SMITH.  RANDY  J 
SMOTHERMAN.  SALLY  R  


CAPELLA  

CAPELLA   

CAPN  OSCAR 


CAP  N  OSCAR  .... 
CAP  N  OSCAR  .... 
PACIFIC  O  RVAN 


SUNSET 


SMOTHERMAN,  SALLY  R 
SMOTHERMAN.  SALLY  R 


SUNSET  

SUNSET  

MISS  JO  ANNE 

MISS  JO  ANNE 

MISS  JO  ANNE 
MISS  JO  ANNE 
MISS  JO  ANNE 
SEA  BLAZER     ... 


SEA  BlAZER 
SEA  BLAZER 


Official  No. 


Permit 


Fishery 


924174     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
924174     SHRIMP  in  OR 
581823     ALEUTIAN  ISLANDS 

GROUNDFISH  in  AKR 
581823     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 
581823     SOUTHEAST  OUTSIDE 

GROUNDFISH  in  AKR. 

581823     SHRIMP  in  OR  

554975     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

554975     SHRIMP  in  CA   

554975     SHRIMP  in  OR  

514043     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

514043     CRAB  in  OR  

514043     SHRIMP  in  OR  

298016     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 
571021      ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

571021      SHRIMP  m  CA   

571021     CRAB  in  CA  

571021      SHRIMP  in  WA   

571021      SHRIMP  in  OR  

527001     ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
527001      SHRIMP  in  WA    


Number 


527001      SHRIMP  in  OR 


56008"      ENDORSEMENT  WITH 

"RAvVL  GEAR  in  NWR. 

560081      CRAB  m  OR  

560081     SHRIMP  in  WA Z 

560081      SHRIMP  in  OR  

632123     ENDORSEMENT  WITH 

""RAWL  GEAR  in  NWR, 

632123     HIGH  SEAS  in  HSF  

632123     SHRIMP  in  CA  

632123     CRAB  ir  CA   

611508     ENDORSEMENT  WITH 

^RAWL  GEAR  in  NWR, 

611508     SHRIMP  in  CA  


611508     CRAB  in  CA 


549436 

549436 
549436 
608197 

225721 

225721 
225721 
529690 

529690 


ENDORSEMENT 

TRAWL  GEAR 
SHRIMP  r   vVA 
SHRlMF  I-  OR 
ENDORSEMENT 

tRAWl  GEAR 
ENDORSEMENT 

TRAA..  GEAR 
SHRIMP  r  CA   .., 

CRAB  ir  CA   

ENDORSEMENT 

TRAWL  GEAR 
SHRIMP  in  CA  ., 


WITH 
in  NWR 


WITH 

in  NWR 

Wi^H 

in  NWR. 


WITH 
in  NWR. 


529690     CRAB  in  CA 


529690      SHRIMP  in  WA 
52969C     SHRIMP  in  OR 


588240     ENDORSEMENT  '^RAVVL 
GEAR  ir  NWR 

58824C     HIGH  SEAS  in  HSF  

588240     SHRIMP  in  OR  


I  GF0455 

90125 
LLG1663 

GF0255 

LLG1663 

j  90128 
GF0822 

36891 
90224 

GF0558 

I  tDUDd 

'  90139 
'  GF0085 

GF0312 

^  27095 
I  27095 

I  60913 
90228 
GF0253 

59355 

90133 

GF0668 

96281 
57439 
90101 

GF0343 

632-23 
35fc'4 
358^4 
3F0526 

34114 

34114 

GF0170 

57467 
90115 

GF0792 

GF0151 

687 

687 
GF0440 

33034 

3303^ 

57416 

90075 
GF0139 

588240 

90084 
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Accepted  bidder 


Vessel 


Permit 


Name 


Official  No. 


Fishery 


Number 


STAFFENSON        DARRELL       AND       STAFFENSON,     JULEAN  II 

KERLYN. 
STAFFENSON        DARRELL       AND       STAFFENSON,     JULEAN  II 

KERLYN 
STAR  POLARIS  FISHERIES    INC  


STAR  POLARIS  FISHERIES.  INC  STAR  POLARIS 

STAR  POLARIS  FISHERIES,  INC  '.. STAR  POLARIS 

THOMPSON.  JERYL  D  LINDA  ELLEN  ... 


STAR  POLARIS 


THOMPSON.  JERYL  D  '. LINDA  ELLEN 

THOMPSON.  JERYL  D  LINDA  ELLEN  

TORACCA.  GIOVANNI  AND  LEE.  GORDON  AND  LEE  DAV  DREAM  

SHARON 

VENTURE  WEST.  INC  VENTURE  WEST 


VENTURE  WEST,  INC 
VENTURE  WEST,  INC 
VERNA  JEAN,  GP  


VERNA JEAN,  GP  

VOUGHT,  TROY  KENT 

VOUGHT,  TROY  KENT 
VOUGHT,  TROY  KENT 
WATERS,  LARRY 


VENTURE  WEST 
VENTURE  WEST 
MISS  HEATHER   . 

MISS  HEATHER  . 
DANDY  BILL  


WESTERN  PACIFIC  TRAWLERS,  INC 


WESTERN  PACIFIC  TRAWLERS, 
WILLIAMS,  CHARLES  J  


INC 


DANDY  BILL  

DANDY  BILL  

MARIE  ANN  GAIL 

PACIFIC  RAIDER  . 

PACIFIC  RAIDER  . 
YUBOK  _ 


WILLIAMS,  CHARLES  J  YUROK 

WILLIAMS,  CHARLES  J  YUBOK 

WILLIAMS,  CHARLES  J  YUBOK 


WILLIAMS,  CHARLES  J 
WOODEN,  FORREST  D 


YUROK  ,... 
INTREPID 


WOODEN,  FORREST  D  „ ;  INTREPID 

WOODEN,  FORREST  D  _ INTREPHD 

WOODEN,  FORREST  D INTREPID 

WOODEN,  FORREST  D i  INTREPID 


YAQUINA  BAY,  INC 


YAQUINABAY,  INC 

YOUNG,  RICHARD  D  AND  YOUNG.  MARY  L 

YOUNG,  RICHARD  D  AND  YOUNG.  MARY  L 
YOUNG,  RICHARD  D  AND  YOUNG,  MARY  L 
YOUNG.  RICHARD  D  AND  YOUNG,  MARY  L 

YOUNG,  RICHARD  D  AND  YOUNG,  MARY  L 
YOUNG,  RICHARD  D  AND  YOUNG,  MARY  L 


AJA 


AJA  

WILLOLA  

WILLOLA  

WILLOLA  

CITY  OF  EUREKA 

CITY  OF  EUREKA 
CITY  OF  EUREKA 


536809     ENDORSEMENT  WITH  GF0123 

TRAWL  GEAR  in  NWR. 
536809     SHRIMP  in  OR  90079 


522618 

522618 
522618 
243269 

243269 
243269 
505277 

606361 

606361 
606361 

507945 

507945 
585095 

585095 
585095 
209773  i 

613704  I 

613704  ! 
607931 

607931 
607931 
607931 
607931  ' 
605553 

605553 
605553 
605553 
605553 
587243 

587243 
591628 

591628 
591628 
241896 

241896 
241896 


ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

HIGH  SEAS  in  HSF  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

SHRIMP  In  CA  

CRAB  In  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  OR  

SHRIMP  in  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  in  HSF  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

HIGH  SEAS  in  HSF  

SHRIMP  in  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  m  NWR 
ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

CRAB  in  OR  

SHRIMP  in  CA  

CRAB  in  CA  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

HIGH  SEAS  in  HSF  

SHRIMP  in  CA  

CRAB  in  CA  

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR, 

SHRIMP  in  OR  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR 

SHRIMP  in  CA  

CRAB  In  CA  

ENDORSEMENT  WITH 

TRAWL  GEAR  in  NWR. 

SHRIMP  in  CA  

CRAB  in  CA  


GF0774 

522618 

90225 

GF0506 

7201 
7201 
GF0110 

GF0114 

90118 
33398 
GF0302 

507945 
GF0102 

585095 

32468 

GF0282 

GF0356 

90152 
GF0431 

96354 
34251 
34251 
90150 
GF0096 

605553 

34566 

34566 

90071 

GF0081 

90056 
GF0098 

31325 
31325 
GF0099 

5601 
5601 


Authority:  Pub.  L.  107-206,  Pub  L.  108- 
7,  16  U.S.C.  1861a(b-€).  and  50  CFR  600.1000 
et  seq 

Dated:  October  30,  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc,  03-27712  Filed  11-3-03;  8:45  am] 

BILUNG  CODE  3510-22-P 


I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102803C] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Surfclam  and  Ocean 
Quahog  Fisheries;  Notice  that  Vendor 
Will  Provide  Year  2004  Cage  Tags 

AGENCY:  Natiunal  Mdrine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  vendor  to  provide  year 
2004  cage  tags. 

SUMMARY:  NMFS  informs  surfclam  and 
ocean  quahog  allocation  ov^'ners  that 
they  vv'ill  be  required  to  purchase  their 
vear  2004  cage  tags  from  a  vendor.  The 
intent  of  this  notice  is  to  comply  vi'ith 
regulations  for  the  surfclam  and  ocean 
quahog  fisheries  and  to  promote 
efficient  distribution  of  cage  tags. 

ADDRESSES:  Written  inquiries  may  be 
sent  to  Douglas  W.  Christel,  National 
Marine  Fisheries  Service,  Northeast 
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IS 


Regional  Office.  One  Blackburn  Drive. 

Gloucester,  MA  01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Christel.  Fishery 
Management  Specialist.  (978)  281-9141 
fax  978-281-9135:  e-mail 
Douglas. Chnstel@noan  gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Atlantic  surfclam  and  ocean 
quahog  fisheries  regulations  at  50  CFR 
648.75(b)  authorize  the  Regional 
Administrator  of  the  Northeast  Region. 
NMFS.  to  specify  in  the  Federal 
Register  a  vendor  from  whom  cage  tags, 
required  under  the  fishery  management 
plan,  shall  be  purchased   Notice  is 
hereby  given  that  National  Band  and 
Tag  Company  of  Newport.  Kentuck\ 
the  authorized  vendor  of  cage  tags 
required  for  the  year  2004  Federal 
surfclam  and  ocean  quahog  fisheries. 
Detailed  instructions  for  purchasing 
these  cage  tags  will  be  provided  in  a 
letter  to  allocation  owners  in  these 
fisheries  within  the  next  several  weeks. 

Authority:  16  U.S  C   1801  et.  seq. 

Dated;  C3ctober  28.  2003. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service 
[FR  Doc.  03-27687  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102703A] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council) 
Summer  Flounder  Monitoring 
Committee,  Scup  Monitoring 
Committee,  and  Black  Sea  Bass 
Monitoring  Committee  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  November  19.  2003 
beginning  at  9  a.m.  with  the  Summer 
Flounder  Monitoring  Committee, 
followed  by  the  Scup  Monitoring 
Committee  and  the  Black  Sea  Bass 
Monitoring  Committee. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Courtyard,  1671  West 
Nursery  Road.  Linthicum,  MD. 
telephone:  410-859-8855. 


Council  address  Mid-Atlantic  Fisherv 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19904,  telephone: 
302-674-2331 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  telephone  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to 
ret  ommend  the  2004  recreational 
management  measures  for  summer 
flounder,  scup.  and  black  sea  bass 

Although  non-emergencv  issues  not 
contained  in  this  agenda  may  come 
before  the  Committee  for  discussion, 
those  issues  may  not  be  subject  of 
formal  Committee  action  during  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  205(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Committee's  intent  to 
take  final  action  to  address  the 
emergencv 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
loanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated  October  27.  2003. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-27604  Filed  11-3-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  100903F1 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
.Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARYr  The  Pacific  Fishery 
Management  Council's  (Council)  Ad 

Hoc  Groundfish  Habitat  Technical 
Review  Committee  will  hold  a  working 
meeting.  The  meeting  is  open  to  the 
public. 


DATES:  The  Ad  Hoc  Groundfish  Habitat 
Technical  Review  Committee  working 
meeting  will  begin  Thursday,  November 
20  at  8  30  a.m.  and  may  go  into  the 
evening  until  business  for  the  day  is 
completed.  The  meeting  will  reconvene 
from  8  a.m.  to  5  p.m.  Friday,  November 
21 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Commerce. 
NOAA,  NMFS,  Santa  Cruz  Laboratory. 
Conference  Room.  110  Shaffer  Road, 
Santa  Cruz,  CA  95060,  Contact-  Ms. 
Cher>'l  Kaine;  831-420-393  : 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384;  telephone:  503-820- 
2280. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Dahl,  .\LP.\  Specialist, 
Pacific  Fishery  Management  Council, 
telephone:  503-820-2280,  email: 
kit  dahl^'noaa  gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Ad  Hoc  Groundfish 
Habitat  Technical  Review  Committee 
meeting  is  to  guide  the  ongoing 
assessment  of  essential  fish  habitat  for 
Pacific  coast  groundfish.  On  November 
20-21,  the  committee  will  review 
technical  elements  of  the  assessment  in 
order  to  provide  feedback  and  direction 
to  NMFS  and  the  Council.  By  holding  a 
public  meeting,  the  committee  will 
provide  opportunity  for  public 
participation  in  the  assessment  process. 
The  committee  will  only  consider 
technical  and  scientific  questions 
related  to  the  assessment  and  will  not 
engage  in  policy  discussions  as  part  of 
its  mission. 

Although  non-emergency  issues  not 
contained  in  the  committee  meeting 
agenda  may  come  before  the  committee 
for  discussion,  those  issues  mav  not  be 
the  subject  of  formal  committee  action 
during  thee  meetings.  Ad  Hoc  Habitat 
Technical  Review  Committee  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
to  any  issues  arising  after  publication  of 
this  document  requiring  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Fisherv 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  committee's  intent  to  take  final 
action  to  address  the  emergency. 

Special  .Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Chervl  Kaine  at 
(831)  420-3933.  at  least  7  days  prior  to 
the  meeting  date. 
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Dated:  October  24.  2003. 
Richard  W.  Surdi, 

Acting  Direr  tor.  Office  of  Sustainable 
Fisheries,  .\ational  Marine  Fisheries  Sen-ice. 
IFR  Doc:.  03-27fiO,3  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

October  29,  2003. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
(ktmmissiontT,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  November  4.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.Xrnolci.  InttTfidtiundl  Tradf  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  ¥oT  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  lhf>  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
mformation  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  IQ.Se,  as  amended  (7  U.SC.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  swing  from 
Categories  237,  336/636,  and  341, 
reducing  the  limits  for  these  categories 
to  account  for  the  swing  being  applied 
to  Categories  340/640. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 


see  67  FR  65339,  published  on  October 
24.  2002.  • 

D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  2!)„2003. 

Commissiofer. 

Bureau  of  Qustoms  and  Border  Protection, 
Was'hii^on.  DC  20229. 

Dear  Corqriiissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  ycjii  on  October  18.  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  infports  of  certain  cotton  and  man- 
made  fiber  Jextile  products,  produced  or 
manufacturfd  in  Bangladesh  and  exported 
during  the  l^velve-month  period  which  began 
on  January  ) ,  2003  and  extends  through 
December  31,  2003. 

Effective  ton  November  4,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agraement  on  Textiles  and  Clothing: 

Category  j  Adjusfed^^twelve-montti 

1 \ 

237 i '  317,796  dozen. 

336/636  704,254  dozen. 

340/640  ...^ 5,984,544  dozen. 

341  ,|. I  4,275,794  dozen. 

'  The  limits  have  not  been  adiuGted  to  ac- 
count for  any  imports  exported  after  December 
31.2002 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(»)(1). 

Sincerely, 
D.  Michael  Hulchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-27643  Filed  11-3-03;  8:45  am] 

BILLING  C006  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmert  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Nepal 

October  29,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection. 

EFFECTIVE  DATE:  November  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 


4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://vv\\\v. customs. gdw  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa, ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  2U4  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  18.54); 
Executive  Order  1 1651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
publislied  on  January  13,  2003).  Also 
see  67  FR  63631,  published  on  October 
15,  2002. 

0.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.\greements 

October  29,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washmgton.  DC  20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8.  2002.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreenxents.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-mcnth  period  which  began  on 
January  1.  2003  and  extends  through 
December  31.  2003. 

Effective  on  November  4.  2003.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Nepal: 


Category 

Adjusted  twelve-month 
limit  1 

341  

369-S2  

1,099,454  dozen 
1,203,605  kilograms 

'  The  linnits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2002. 

="  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

SincereJv, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-27644  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3510-DR-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 


SUMMARY:  The  Corporation  for  National 

and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearancp  consultation  program  to 
provide  the  genera!  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collertions  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PR.A95)  (44 
U.S.C.  ,3506(c)(2)(A)j  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearlv  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
President's  Volunteer  Service  Awards 
(PVSA).  parts  A.  B,  C.  D  and  E.  Copies 
of  the  information  collection  request  can 
be  obtained  bv  c:ontacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  m  the 
ADDRESSES  section  by  January  5.  2004. 
ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Office  of  Public 
Affairs,  Attn:  Rhonda  Tavlor.  (project 
officer).  1201  New  York  Avenue.  NW., 
Washington.  DC  20525 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Taylor.  (202)  606-5000,  ext. 
282.  or  by  e-mail  at  rtaylomcns.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  informiation  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

I.  Background 

The  President's  Council  on  Service 
and  Civic  Participation  was  created  by 
Executive  Order  13285  on  January  29^ 
2003.  The  Council  is  administered  by 
the  Corporation  for  National  and 
Community  Service.  Under  the 
Executive  Order,  the  Council  is  directed 
to  (among  other  things)  design  and 
recommend  programs  to  recognize 
individuals,  schools,  and  organizations 
that  excel  in  their  efforts  to  support 
volunteer  service  and  civic 
participation,  especially  with  respect  to 
students  in  primary  schools,  secondary 
schools,  and  institutions  of  higher 
learning.  The  Council  will  bestow  the 
President's  Volunteer  Service  Award  to 
meet  this  requirement.  In  order  to 
recognize  individuals,  schools  and 
organizations,  the  program  must  collect 
information  about  the  individuals  and 
organizations  and  their  activities  to 
verif}'  that  they  have  earned  the  award. 

The  information  collected  will  be 
used  by  the  program  primarily  to  select 
winners  of  the  President  s  Volunteer 
Service  Awards  and  the  Call  to  Service 
Awards  (4000  hours  or  more). 
Individuals  or  organizations  can  be 
nominated  by  an  organization  or  third 
party.  The  nominations  will  be 
reviewed  for  compliance  by  the 
administering  agency,  and  awards  will 
be  made  on  that  basis.  Information  also 
will  be  used  to  assure  the  integrity  of 
the  program  (so  that,  for  example,  an 
individual  or  organization  does  not 
receive  an  award  twice  for  the  same 
project),  for  reporting  on  the 
accomplishments  of  the  program,  for  the 
public  awareness  campaign  {such  as 
press  releases  and  website  information 
on  winning  projects),  and  to  further  the 
purposes  of  the  Executive  Order  (such 
as  fostering  partnerships  and 
coordination  of  projects  and  to  promote 
civic  engagement). 


II.  Current  Action 

The  Corporation  submitted  a  request 
for  emergency  review  and  approval  by 
OMB  of  the  PVSA  on  August  8,  2003 ' 
with  no  public  comment  period.  On 
August  20,  2003,  OMB  approved  the 
emergency  request  for  a  period  of  six 
months  and  assigned  OMB  Control 
Number  3045-0086  with  an  expiration 
date  of  February  29,  2004.  Therefore,  the 
Corporation  is  now  seeking  public 
comment  regarding  the  President's 
Volunteer  Ser\'ice  Awards,  parts  ABC 
D  and  E. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  President's  Volunteer  Service 
Awards,  parts  A,  B,  C,  D  and  E. 

OMB  Number:  3045-0086, 

Agency  Number:  None. 

Affected  Public:  All  citizens  of  the 
United  States. 

Total  Respondents:  200,000. 

Frequency:  On  occasion. 

Average  Time  Per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours: 
100,000  hours. 

Total  Burden  Cost  (capital/startup): 
1.654,000. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  28.  2003. 
Barbara  A.  Taylor, 
Director.  Office  of  Public  Affairs. 
IFR  Doc  03-2-'6O:'  Filed  11-3-03:  8:45  am) 

BILLING  CODE  60S0-S$-U 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Reinstatement  With  Change  of  a 
Previously  Approved  Collection  for 
Which  Approval  Has  Expired: 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  CMmmunity  Service  (hereinafter  the 
t.i.rpiiration '),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
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accordance  with  the  Paperwork 
Reduction  Act  of  1995  {PR.\95)  (44 
V.S.C.  3.506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
This  form  is  available  in  alternate 
formats.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
ITTY/TDD)  may  call  (202)  606-5256 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  Eastern  time,  Monday  through 
Friday. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
reinstatement  with  changes,  of  a 
previously  approved  information 
collection  activitv.  which  has  expired. 
The  Accomplishments  -Surveys  of 
National  Senior  Service  Corps  Programs 
(reference  OMB  Control  Number  3045- 
0049)  expired  on  8/31/2001.  This 
request  for  reinstatement  with  changes 
reflects  the  Corporation's  intent  to 
conduct  Accomplishment  Surveys  for 
its  three  National  Senior  Service  Corps 
programs:  the  Foster  Grandparent 
Program,  the  Senior  Companion 
Program,  and  the  Retired  and  Senior 
Volunteer  Program. 

Copies  of  the  information  collection 
request  can  be  obtained  bv  contacting 
the  office  listed  below  in  tht  ADDRESSES 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  January  5,  2004. 
ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Attn.  Nathan  Dietz, 
Department  of  Research  and  Policy 
Development,  1201  New  York  Avenue, 
NW.,  Washington,  DC,  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathan  Dietz,  (202)  606-5000.  ext.  287, 
or  by  e-mail  ai  ndietz@cns.gov. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used', 

•  Enhance  the  quality,  utilitv  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

SUPPLEMENTARY  INFORMATION:  The 

Corporation  seeks  to  reinstate  its 
previously  used  Accomplishments 
Survey  to  collect  information  about 
local  project  volunteer  activities,  inputs, 
and  accomplishments.  This  study  will 
be  conducted  under  contract  with 
Westat.  Inc.  (#CNCSHQC03003,  Task 
Order  #WES03T001).  This  information 
will  be  used  by  the  Corporation  to 
prepare  its  Annual  Performance 
Reports,  and  to  respond  to  ad  hoc 
requests  from  Congress  and  other 
interested  parties.  The  prior  versions  of 
these  surveys  were  used  most  recently 
during  tha  1999-2000  program  year. 

The  revised  Accomplishment  Surveys 
for  National  Senior  Service  Corps 
Programs  will  be  distributed  to  samples 
of  volunteer  work  stations  for  each 
program.  Local  grantees,  or  projects, 
place  volunteers  in  local  organizational 
settings  where  they  are  supervised  by 
organizational  staff.  These  work  station 
volunteer  supervisors  will  complete  the 
survey. 

TvT^e  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Accomplishments  Surveys  of 
National  Senior  Service  Corps  Programs. 

OMB  Nunnber:  Previously  assigned 
3045-0049. 
Agency  Number:  None. 

Affected  Public:  Foster  Grandparent, 
Senior  Companion,  and  Retired  and 
Senior  Volunteer  programs,  and  staff  of 
agencies  and  organizations  serving  as 
volunteer  work  stations  for  volunteers 
from  those  programs. 

Type  of  Respondents:  Volunteer 
coordinators  in  volunteer  work  stations. 

Total  Respondents:  2,500. 

Frequency:  March  and  April,  2004. 

Estimated  Total  Burden  Hours:  1,250 
hours  total  for  all  respondents/sites. 

There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  pubhc  record. 


Dated:  October  29.  200.3. 
Nathan  Dietz, 

Research  Associate.  Office  of  Research  and 
Policy  Development. 

|FR  Doc.  03-27632  Filed  11-3-03;  8:45  am] 
BILLING  CODE  6050- $S-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Advisory  Committee  Meeting 

AGENCY:  Department  of  the  Army,  DOD, 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Distance 
Learning/Training  Technology 
Subcommittee  of  the  Army  Education 
Advisory  Committee. 

Date:  November  12-13,  2003. 

Place:  Fort  Eustis,  VA. 

Time:  8  a.m.  to  4:30  p.m.  on 
November  12,  2003;  8  a.m.  to  12  p.m.  on 
November  13,  2003. 

Proposed  Agenda:  Initial  starting 
point  of  meeting  will  include  Updates 
on  The  Army  Distance  Learning 
Program  (TADLP)  and  infrastructure, 
followed  by  discussions  that  focus  on 
learning  and  technology. 

Purpose  of  the  Meeting:  To  provide 
for  the  continuous  exchange  of 
information  and  ideas  for  distance 
learning  between  the  US  Army  Training 
and  Doctrine  Command  (TRADOC), 
Headquarters,  Department  of  the  Army, 
and  the  academic  and  business 
community. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

communications  regarding  this 
subcommittee  should  be  addressed  to 
Mr.  Rick  Karpinski,  at  Commander, 
Headquarters  TRADOC,  ATTN:  ATTG- 
CF  (Mr.  Karpinski),  Fort  Monroe,  VA 
23651-5000;  e-mail 
karpinsT@monroe.army.mil. 

SUPPLEMENTARY  INFORMATION:  Meeting  of 
the  advisory  committee  is  open  to  the 
public.  Because  of  restricted  meeting 
space,  attendance  will  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend.  Contact  Mr.  Karpinski 
(karpinsr@monroe. army. mil)  for 
meeting  agenda  and  specific  locations. 
Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
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committee  chairman  may  allow  public 
presentations  or  oral  statements  at  the 
meeting. 

Luz  D.  Ortiz, 

Army  Federal  Register  Laison  Officer. 

[FR  Doc.  03-27675  Filed  10-30-03;  3:42  pm] 

BILLING  CODE  3710-08-111 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group.' Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  bv  the 
Papen\'ork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
4,  2004. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  mav  amend  or 
waive  the  requirement  for  public 
consultation  to  the  e.xtenf  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5}  how  might  the 


Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  29.  2003, 

Angela  C.  Airington. 

Leader.  Regulator,'  Information  Management 
Croup.  Office  of  the  Chief  Information  Officer 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Performance  Reporting 
Forms  for  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR1  Grantee.  iRERCs,  RRTCs.  FIRs 
ARRTs,  DBTACs.  DRRPs,  MSs,  D&Us). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  279. 

Burden  Hours:  4,464. 

Abstract:  Information  collection  to 
obtain  annual  program  and  performance 
data  from  NIDRR  grantees  on  their 
project  activities.  The  information 
collected  will  be  used  for  monitoring 
grantees  and  for  NIDRR  program 
planning,  budget  development  and 
reporting  on  Government  Performance 
and  Results  Act  (GPR.'M  indicators. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2366.  When  you  access  the 
information  collection,  cHck  on 
"Download  .Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-maii  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  Internet 
address  OCIORIMG@ed  gov  or  faxed  to 
202-708-9346  Please  specifv-  the 
complete  title  of  the  information 
collection  when  making  vour  request 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address 

Sheila. Care\'^omb. eop.gov  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDDl  may  call  the  Federal 
Information  Relay  Service  (FIRSj  at  1- 
800-877-8339. 

[FR  Doc  03-27609  Filed  11-3-03;  8:45  am] 

BILUNG  CODE  400CM)1-P 


DEPARTMENT  OF  EDUCATION 
RIN189O-ZAO0 

Scientifically  Based  Evaluation 
Methods 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Secretary  of  Education 
proposes  a  priority  that  may  be  used  for 
any  appropriate  programs  in  the 
Department  of  Education  (Department! 
in  FY  2004  and  in  later  years  We  take 
this  acUon  to  focus  Federal  financial 
assistance  on  expanding  the  number  of 
programs  and  projects  Department  wide 
that  are  evaluated  under  rigorous 
scientifically  based  research  methods  in 
accordance  with  the  Elementary*  and 
Secondary  Education  Act  (ESEA)  as 
reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001  (NCLB). 
Establishing  the  priority  on  a 
Department-wide  basis  would  permit 
any  office  to  use  the  priority  for  a 
program  for  which  it  is  appropriate. 
DATES:  We  must  receive  your  comments 
on  or  before  December  4.  2003. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Margo  K. 
Anderson,  U.S.  Department  of 
Education.  400  Mary'land  Avenue.  SW.. 
room  4W333.  Washington.  DC  20202- 
5910.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  comments@ed.gov. 

You  must  include  the  term 
"Evaluation"  in  the  subject  line  of  your 
electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Anderioii.  Telephone:  (202)  205- 
3010  or  via  Internet  at 
Margo.  Anderson@ed  gov . 

If  you  use  a  telecommunications 
dievice  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
undpr  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportunities  we 
should  taJie  to  reduce  potential  costs  or 
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increase  potential  benefit.s  while 
preserving  the  effective  and  efficient 
administration  of  the  Department's 
programs. 

During  and  after  the  comment,  period, 
vou  mav  inspect  all  public  comments 
about  this  proposed  prioritv  in  room 
4VV333.  400  Marvland  Avenue.  SVV.. 
Washington.  DC  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time. 
Monday  through  P>iday  of  each  week 
except  Federal  hnlidavs. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disabilitv  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid.  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

General 

The  ESEA  as  reauthorized  by  the 
NCLB  uses  the  term  scientifically  based 
research  more  than  100  times  in  the 
context  of  evaluating  programs  to 
determine  what  works  in  education  or 
ensuring  that  Federal  funds  are  used  to 
support  activities  and  services  that 
work.  This  proposed  prioritv  is 
intended  to  ensure  that  Federal  funds 
are  used  to  support  projects  and 
activities  that  are  consistent  with  a 
statutory  purpose  of  Department 
programs,  and  evaluated  using 
scientifically  based  research. 
Establishing  this  priority  makes  it 
possible  for  any  office  in  the 
Department  to  encourage  or  to  require 
appropriate  projects  to  use  scientifically 
based  evaluation  strategies  to  determine 
the  effectiveness  of  a  project 
intervention. 

Discussion  of  Proposed  Priority 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  public  comments  on  this 
proposed  priority  and  other  information 
available  to  the  Department.  This  notice 
does  not  preclude  the  Secretary  from 
proposing  or  funding  additional 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  for  new  awards  under  the 
applicable  program  through  a  notice  in  the 
Federal  Register.  When  inviting  applications 
we  designate  the  priority  as  absolute. 


competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
prioritv  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  competitive 
preference  priority  (34  CFR  75.105(c)(2)(i)); 
or  (2)  selecting  an  application  that  meets  the 
competitive  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  invitational 
priority  a  oompetitive  or  absolute  preference 
over  other  applications  (34  CFR  75.105(c)(1)). 

Proposed  Priority 

The  Secretary  proposes  a  priority  for 
program  projects  proposing  an 
evaluation  plan  that  is  based  on  rigorous 
scientifically  based  research  methods  to 
assess  the  effectiveness  of  a  particular 
intervention.  The  Secretary  intends  that 
this  priority  will  allow  program 
participants  and  the  Department  to 
determine  whether  the  project  produces 
meaningful  effects  on  student 
achievement  or  teacher  performance. 

Evaluation  methods  using  an 
experimental  design  are  best  for 
determining  project  effectiveness.  Thus, 
the  project  should  use  an  experimental 
design  under  which  participants — e.g.. 
students,  teachers,  classrooms,  or 
schools — are  randomly  assigned  to 
participate  in  the  project  activities  being 
evaluated  or  to  a  control  group  that  does 
not  participate  in  the  project  activities 
being  evaluated. 

If  random  assignment  is  not  feasible, 
the  project  may  use  a  quasi- 
experimental  design  with  carefully 
matched  comparison  conditions.  This 
alternative  design  attempts  to 
approximate  a  randomly  assigned 
control  group  by  matching 
participants — e.g.,  students,  teachers, 
classrooms,  or  schools — with  non- 
participants  having  similar  pre-program 
characteristics. 

In  cases  where  random  assignment  is 
not  possible  and  an  extended  series  of 
observations  of  the  outcome  of  interest 
precedes  and  follows  the  introduction  of 
a  new  program  or  practice,  regression 
discontinuity  designs  may  be  employed. 

For  projects  that  are  focused  on 
special  populations  in  which  sufficient 
numbers  of  participants  are  not 
available  to  support  random  assignment 
or  matched  comparison  group  designs, 
single-subject  designs  such  as  multiple 
baseline  or  treatment-reversal  or 


interrupted  time  series  that  are  capable 
of  demonstrating  causal  relationships 
can  be  employed. 

Proposed  evaluation  strategies  that 
use  neither  experimental  designs  with 
random  assignment  nor  qiiasi- 
experimental  designs  using  a  matched 
comparison  group  nor  regression 
discontinuity  designs  will  not  be 
considered  responsive  to  the  priority 
when  sufficient  numbers  of  participants 
are  available  to  support  these  designs. 
Evaluation  strategies  that  involve  too 
small  a  number  of  participants  to 
support  gnjup  designs  must  be  capable 
of  demonstrating  the  causal  effects  of  an 
intervention  or  program  on  those 
participants. 

The  proposed  evaluation  plan  must 
describe  how  the  project  evaluator  will 
collect — before  the  project  intervention 
commences  and  after  it  ends — valid  and 
reliable  data  that  measure  the  impact  of 
participation  in  the  program  or  in  the 
comparison  group. 

If  the  priority  is  used  as  a  competitive 
preference  priority,  points  awarded 
under  this  priority  will  be  determined 
by  the  quality  of  the  proposed 
evaluation  method.  In  determining  the 
quality  of  the  evaluation  method,  we 
will  consider  the  extent  to  which  the 
applicant  presents  a  feasible,  credible 
plan  that  includes  the  following; 

(1)  The  type  of  design  to  be  used  (that 
is,  random  assignment  or  matched 
comparison).  If  matched  comparison, 
include  in  the  plan  a  discussion  of  why 
random  assignment  is  not  feasible. 

(2)  Outcomes  to  be  measured. 

(3)  A  discussion  of  how  the  applicant 
plans  to  assign  students,  teachers, 
classrooms,  or  schools  to  the  project  and 
control  group  or  match  them  for 
comparison  with  other  students, 
teachers,  classrooms,  or  schools. 

(4)  A  proposed  evaluator.  preferably 
independent,  with  the  necessary 
background  and  technical  expertise  to 
carry  out  the  proposed  evaluation.  An 
independent  evaluator  does  not  have 
any  authority  over  the  project  and  is  not 
involved  in  its  implementation. 

In  general,  depending  on  the 
implemented  program  or  project,  under 
a  competitive  preference  priority, 
random  assignment  evaluation  methods 
will  receive  more  points  than  matched 
comparison  evaluation  methods. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
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we  have  determined  as  necessarv  for 
administering  applicable  programs 
effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  prioritv  justify- 
the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  undulv 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Intergovernmental  Review 

Some  of  the  programs  affected  by  this 
proposed  priority  are  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  One  of 
the  objectives  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  bv  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  these  programs. 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  httpi/Zwwiv.ed.gov/ 
news/fedregister. 

To  use  PDF  vou  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO],  toll  free,  at 
1-888-293-6498:  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 

is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  hUp/,'w\\,-\\. gpoaccess.gov/ nam/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 

Number  does  not  applv.) 

Program  Authority:  ESEA.  as  reauthorized 
by  the  No  Child  Left  Behind  Act  of  2001, 
Pub.  L.  107-110.  Ianuar\-  8,  2002. 

Dated:  October  29,  2003. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  0.3-27699  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-29-000] 

Florida  Gas  Transmission  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  29.  2003. 

Take  notice  that  on  October  22,  2003, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Tariff)  effective 
November  1,  2003,  the  following  tariff 
sheets: 

1st  Revised  Sixty-First  Revised  Sheet  No.  8A 
1st  Revised  Fifty-Third  Revised  Sheet  No. 

8A.01 
1st  Revised  Fiftv-Third  Revised  Sheet  No. 

8A.02 
Twelfth  Revised  Sheet  No.  8A.04 
1st  Revised  Fifty-Sixth  Revised  Sheet  No.  8B 
1st  Revised  Fortv-Ninth  Revised  Sheet  No. 

8B.01 
Isl  Revised  Sixth  Revised  Sheet  No.  85.02 

FGT  states  that  on  October  1,  2003. 
FGT  filed  a  Section  4  Rate  Case  with  a 
proposed  effective  date  of  November  1 , 
2003.  FGT  states  that  in  anticipation 
that  the  Commission  will  exercise  its 
authority  under  Section  4(e)  of  the  NGA 
to  suspend  the  effective  date  of  the  tariff 
sheets  related  to  that  filing,  the 
proposed  tariff  revisions  have  been 
modified  from  the  currently  effective 
tariff  sheets  filed  August  29,  2003  in 
Docket  No.  RP03-582-0O0. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the  - 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.  fere. gov  using  the  "eLibrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 


stronglv  encourages  electronic  filings. 
See.  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secrctar\\ 

IFR  Doc.  E3-00162  Filed  11-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-31-000] 

Gas  Transmission  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

October  29.  2003. 

Take  notice  that  on  October  22,  2003, 
Gas  Transmission  Northwest 
Corporation  (GTN)  tendered  for  filing 
First  Revised  Sheet  No.  213  to  be  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1-A.  GTN  states  that  this 
sheet  is  being  filed  to  clarif\'  how  firm 
shippers,  with  both  evergreen  rights  and 
the  right  of  first  refusal,  may  exercise 
their  right  of  first  refusal.  GTN  requests 
that  the  Commission  accept  the 
proposed  tariff  sheet  to  be  effective 
November  21,  2003. 

GTN  fiurther  states  that  a  copy  of  this 
filing  has  been  ser\'ed  on  GTN's 
jurisdictional  customers  and  interested 
State  regulatory'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inten'ene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wuTv./erc.gov  using  the  "eLibrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
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See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  ■'eFiling"  link 

Magalie  R.  Salas. 

Secret<ir\'. 

[FR  Doc.  E3-00163  Filed  1 1-3-03;  8:45  am] 

BILLING  CODE  6717-01 -P 


See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretan'.  ~ 

[FR  Docj  E3-00159  Filed  11-03-03;  8:45  am! 

BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-361  -01 5] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  cf  Compliance  Filing 

October  29.  20U3. 

Take  notice  that  on  October  23,  2003. 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No,  1,  Second  Sub  Original  Sheet  No, 
8K.  reflecting  an  effective  date  of  August 
1.2003. 

Gulfstream  states  that  it  is  making  this 
filing  pursuant  to  an  order  issued  by  the 
Commission  in  the  captioned  docket  oji 
October  8^  2003.  Pursuant  to  the  October 
8  Order,  Gulfstream  states  it  is  clarifying 
that  the  Park  transaction  described  bv 
the  tariff  sheet  applies  to  all  points  on 
the  system. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  all  parties  on 
the  Commission's  Official  Ser\'ice  List 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street,  NE„  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://n-\\'iv.ferc.aov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  (Dnline  SuppDrt  at 
FERCjOnhneSupportTbferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP98-52-047] 

Southern  Star  Central  Gas  Pipeline, 
Inc.:  Notice  of  Amendment  to  Filing  of 
Refund  Report 

October  'J.W.  2003. 

Taketiotice  that  on  October  22.  2003, 
Southefn  Star  Central  Gas  Pipeline,  Inc. 
(S()uthi-n  Star),  formerly  Williams  Gas 
Pipelines  Central,  Inc.,  tendered  for 
filing  itp  amendment  to  its  Refund 
Report  filed  on  June  5,  2003  in  the 
above-r  ?ferenced  docket. 

Soutlern  Star  states  that  this  filing  is 
being  n  adelo  comply  with  Commission 
Letter  C  rder  issued  September  23,  2003. 
The  Se|  itember  23  Letter  Order  directed 
Southe  n  Star  to  file  an  amended  report 
within  iO  days  of  the  order  to  provide: 
(1)  The  annual  accounting  of  ad  valorem 
taxes  re  :;eived  from  producers  (with 
principil  and  interest  shown  separately) 
and/or  efunds  made  by  Southern  Star 
since  th  e  last  refund  report  of  Mav  24, 
2002;  a:  id  (2)  the  refund  accounting  and 
status  fi  )r  all  producers  listed  in  the  May 
24,  200  I  Rehind  Report  with  rohind 
obligatians,  including  Northern  Pump, 
Clark  EJcploration,  Andover  Oil,  Steve 
Smith  iind  Williams  Engineering. 

Soutliern  Star  states  that  a  copv  of  its 
amendgd  filing  was  served  on  all  parties 
includald  on  the  official  service  list. 

Any  )erson  desiring  to  protest  said 
filing  si  lould  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  Firit  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385. 2H  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http:/ /vfww.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 


For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnUneSuppartii  fen  gov  or  toll- 
free  at  (866)  208-3676.  or  tTY.  contact 
(202)  502-8659.  The  Commission 
strongh'  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magaiie  R,  Salas. 

Secrelaiy. 

[FR  Doc.  E3-00157  Filed  11-03-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-27-000] 

Texas  Eastern  Transmission.  LP: 
Notice  of  Filing 

Uctober  29.  2003. 

Take  notice  that  on  October  21,  2003. 
Texas  Eastern  Transmission.  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  Second  Revised  Sheet 
No.  555.  effective  November  20,  2003, 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise  Section  4.1(1) 
of  the  General  Terms  and  Conditions 
(GT&C)  of  its  tariff  to  be  consistent  with 
the  Commission's  October  7,  2003, 
"Order  on  Rehearing  and  Compliance 
Filings"  issued  in  Docket  Nos.  RPOO- 
468.  RPOl-25,  and  RP03-1 75,  et  ai.  as 
well  as  GT&C  §§  4.2  and  30.6(c). 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulaton'  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  W'eb  site  at  http:// 
ww'w.  fere. gov  using  the  "eLibrary", 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUnpSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  •'eFiling"  link. 

Comment  Date:  November  5,  2003. 

Magalie  R.  Salas. 

SecTPtarw 

[PR  Doc.  E3-00160  Filed  ll-03-03;8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-28-000) 

Tuscarora  Gas  Transmission 
Company:  Notice  of  Tariff  Filing 

October  29.  2003. 

Take  notice  that  on  October  22.  2003. 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Original  Volume  No. 
1,  the  revised  tariff  sheets  listed  on 
appendix  A  of  the  filing,  to  be  effective 
November  21,  2003. 

Tuscarora  states  that  the  purpose  of 
this  filing  is  to  modify  the  Tuscarora 
tariff  to:  (1)  Achieve  consistency 
between  the  form  of  FT  service 
agreement  and  the  General  Terms  and 
Conditions  with  respect  to  the  right  of 
first  refusal;  (2)  update  certain  contact 
and  company  information:  (3)  correct 
page  and  section  references  as  well  as 
references  to  the  Commission's 
regulations:  (4)  delete  certain  provisions 
that  are  either  outdated  or  are  no  longer 
applicable  due  to  other  previously 
modified  provisions:  and  (5)  make 
miscellaneous  non-substantive 
housekeeping  changes  to  various 
sections  of  the  Tuscarora  Tariff 

Tuscarora  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Tuscarora  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  VVashmgton,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  td 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Hivu-./ercgov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSuppoTf&ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00161  Filed  11-3-03;  8;45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL04-12-O00.  et  at] 

Springerville  Unit  3  Holding  LLC.  et  al.: 
Electric  Rate  and  Corporate  Filings 

October  28,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Springerville  I  nit  3  Holding  LLC 

[Docket  No.  EL04-12-000) 

Take  notice  that  on  October  20,  2003, 
Springenille  Unit  3  Holding  LLC 
(Springerville),  on  behalf  of  certain 
grantor  trusts,  business  trusts  and/or 
limited  liability  companies  of  which 
financial  institutions  would  be  the  sole 
beneficiaries  or  members,  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  declaratory  order 
disclaiming  jurisdiction.  Springerville 
states  that  it  is  seeking  a  disclaimer  of 
jurisdiction  in  connection  with  a  lease 
financing  involving  a  Facility  under 
development  in  Springerville,  Arizona. 

Comment  Date:  November  19,  2003. 

2.  Golden  Spread  Electric  Cooperative, 
Inc. 

IDocket  No.  EL04-1 3-000] 

Take  notice  that  on  October  23,  2003, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  submitted  a  request  for 
continued  waiver  of  Order  Nos.  888  and 
889. 

Comment  Date:  November  13,  2003. 


3.  Nevada  Power  Company 

[Docket  Nos.  ER03-1230-000  and  EROS— 
1231-000] 

Take  notice  that  on  October  22.  2003, 
Nevada  Power  Company  (Nevada 
Power)  submitted  for  filing  a  Notice  of 
Withdrawal  of  Filings  in  connection 
with  two  executed  Network  Integration 
Transmission  Ser\'ice  Agreements  and 
related  Network  Operating  Agreements 
filed  on  August  21,  2003. 

Comment  Date:  November  12,  2003. 

4.  Ameren  Ser>'ices  Company 

(Doc;ket  No.  ER03-12  7O-O01J 

Take  notice  that  on  October  22,  2003. 
Ameren  Services  Company  (Ameren) 
submitted  revisions  to  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  and  unexecuted 
Network  Operating  Agreement  between 
Ameren  and  Soyland  Power 
Cooperative,  Inc.  (Soyland).  Ameren 
states  that  it  filed  the  agreements  on 
August  29,  2003  and  this  submission 
only  modifies  the  Order  No.  614 
designations.  Ameren  seeks  an  effective 
date  of  September  1 ,  2003,  the  date 
requested  in  the  August  29.  2003  filing. 
Ameren  states  that  it  has  served  a  copy 
of  this  submission  on  Sovland. 

Comment  Date:  November  12.  2003. 

5.  Energy  Cooperative  of  New  York, 
Inc. 

iDocket  No.  ERO 3- 1294-001] 

Take  notice  that  on  October  22,  2003, 
Energy  Cooperative  of  New  York,  Inc. 
(ECNY)  submitted  current  tariff  sheets 
to  replace  the  company's  former  name 
Energy  Cooperative  of  Western  New 
York,  Inc.  with  the  correct,  current 
name,  ECNY. 

Comment  Date:  November  12.  2003. 

6.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER03-1 3 13-001] 

Take  notice  that  on  October  22,  2003, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  Supplemental  Filing  to  support  the 
Revision  to  Exhibit  B  of  First  Revised 
Power  Sales  Agreement  between 
Wisconsin  Electric  and  Wisconsin 
Public  Power,  Inc.  (WPPI),  filed  with  the 
Commission  on  September  8,  2003. 
Wisconsin  Electric  states  that  the 
supplemental  filing  is  intended  to 
provide  additional  information  to 
support  the  September  8.  2003  filing. 

Comment  Date:  November  12.  2003. 

7.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

IDockel  No.  ER04-fi..<-000] 

Take  notice  that  on  October  22.  2003, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
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submitted  for  filing  a  Notice  of 
Succession  of  certain  Transmission 
•Service  Agreements  and  Network 
Integration  Transmission  Service  and 
Operating  Agreements  entered  into  by 
and  between  American  Transmission 
Systems,  Incorporated  (ATSl),  a 
subsidiary  of  FirstEnergy  Corp. 
(FirstEnergy),  and  various  transmission 
customers. 

The  Midwest  ISO  has  requested 
waiver  of  the  sixty-day  effective  date 
and  has  requested  an  effective  date  of 
October  1,  2003,  the  date  the  provision 
of  transmission  services  across  the 
transmission  facilities  of  ATSI  under  the 
various  ongoing  Transmission  Service 
Agreements  and  Network  Integration 
Transmission  Service  and  Operating 
Agreements  commenced  under  the 
Midwest  ISO  OATT. 

The  Midwest  ISO  states  it  has  served 
a  copy  of  this  filing  upon  the  affected 
customers.  Midwest  ISO  further  states  it 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  as  well  as  all  state 
commissions  within  the  region. 
Midwest  ISO  states  that  the  filing  has 
been  electronically  posted  on  the 
Midwest  ISO's  Web  site  at 
n■\^^^■  midnvstiso.org  under  the  heading 
"Filings  to  FERC  "  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
intorested  parties  upon  request. 

Comment  Duff:  November  12,  2003. 

8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER04-64-000] 

Take  notice  that  on  October  22,  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  submitted  for 
filing  unexecuted  Service  Agreements 
for  ERCOT  Regional  Transmission 
Sennce  (TSA)  between  AEPSC  and  the 
customers  listed  within  the  application. 
AEPSC  also  submitted  for  filing  an 
executed  Interconnection  Agreement 
between  AEP  Texas  North  Company  and 
the  City  of  Brady,  Texas. 

AEPSC  seeks  an  effective  date  of 
January  1.  2003  for  the  TSAs  and  the 
Interconnection  Agreement.  AEPSC 
states  that  they  have  served  copies  of 
the  fihng  upon  the  TSA  Customers  and 
the  Public  Utility  Commission  of  Texas. 

Comment  Date:  November  12,  2003. 

9.  Entergy  Services.  Inc, 

[Docket  No.  ER04-65-0001 

Take  notice  that  on  October  22,  2003, 
Enterg\-  Services.  Inc..  on  behalf  of 


Entergy  Louisiana,  Inc.  (Entergy 
Louisiana),  tendered  for  filing  of  a 
Notice  of  Termination  of  the 
Interconnection  and  Operating 
Agreement  and  Generator  Imbalance 
Agreement  between  Entergy  Louisiana 
and  Vulcan  Chemical. 

Comment  Date:  November  12,  2003. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER04-67-O00] 

Take  notice  that,  on  October  23,  2003, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  three  revised 
service  agreements  between  WPSC  and 
Washington  Island  Electric  Cooperative 
(Washington  Island),  WPSC  and 
Manitowoc  Public  Utilities  (Manitowoc) 
and  WPSC  and  Upper  Peninsula  Power 
Compaii\'  (UPPCo)  (Revised  Service 
Agreements).  The  Revised  Service 
Agreements  are  being  filed  under 
WPSC's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  1. 

WPSC  respectfully  requests  that  the 
Commission  allow  the  Revised  Service 
Agreements  to  become  effective  as  of 
January  1,  2004, 

WPSC  states  that  a  copy  of  the  filing 
was  served  upon  Washington  Island. 
Manitowoc.  UPPCo,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Commission. 

Comment  Date:  November  13.  2003. 

11.  NEGT  Energy  Trading — Power,  L.P. 

[Docket  No.  ER04-69-000] 

Take  notice  that  on  October  23.  2003, 
NEGT  Energy  Trading — Power,  formerly 
known  as  PG&E  Energy  Trading — 
Power,  L.P.,  submitted  for  filing  a 
Notice  of  Succession,  pursuant  to 
Sections  35,16  and  131.51  of  the 
Commission's  Regulations.  NEGT 
Energy  Trading — Power.  L.P.  states  that 
it  changed  its  name  from  PG&E  Energy 
Trading  Power.  L.P.,  effective  on 
Octobers,  2003. 

Comment  Date:  November  13,  2003, 

12.  Golden  Spread  Electric  Cooperative. 
Inc. 

[Docket  No.  ER04-70-000] 

Take  aotice  that  on  October  23.  2003. 
Golden  Spread  Electric  Cooperative.  Inc. 
(Golden  Spread)  tendered  for  filing  an 
amendment  to  its  rate  schedules  for 
service  to  its  member  cooperatives. 
Golden  Spread  states  that  the  filing 
amends  Rider  A  to  the  Special  Facilities 
Charge  to  the  Wholesale  Electric 
Contracts.  Golden  Spread  requests  an 
effective  date  of  December  22.  2003. 

Golden  Spread  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
Golden  Spread's  members  and  the 
appropriate  state  commissions. 


Comment  Date:  November  13,  2003. 

13.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ER04-71-0001 

Take  notice  that  on  October  23,  2003. 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  tendered  for  filing 
Special  Facilities  Agreement 
(Agreement)  to  implement  charges 
under  Rider  A  of  Schedule  B  (System 
Service  Rate)  of  its  Rate  Schedules  No. 
31  for  service  to  South  Plains  Electric 
Cooperative,  Inc.  (South  Plains).  Golden 
Spread  states  that  the  filing,  which 
seeks  an  effective  date  of  December  22, 
2003.  will  provide  for  flow  through 
under  Rider  A  of  charges  related  to 
Golden  Spread's  acquisition  and 
operation  of  certain  electric  lines  and 
related  substations  used  for  service  to 
South  Plains. 

Golden  Spread  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
Golden  Spread's  members  and  the 
appropriate  state  commissions. 

Comment  Date:  November  13,  2003. 

14.  Dispersed  Generating  Company, 
LLC 

[Docket  No.  ER04-72-O00] 

Take  notice  that  on  October  23,  2003. 
Dispersed  Generating  Companv,  LLC, 
pursuant  to  Sections  35.16  and  131.51 
of  the  Commission's  Regulations,  hereby 
submits  a  Notice  of  Succession  notifying 
the  Commission  that,  effective  October 
9,  2003.  PG&E  Dispersed  Generating 
Company,  LLC  changed  its  name  to 
Dispersed  Generating  Companv.  LLC. 

Comment  Date:  November  13.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w-wxv. ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 


Federal  Register/ Vol.  68.  No.  213 /Tuesday,  November  4.  2003  / Notices 


62451 


assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR385,200]{a)(l)(iii)andthe 
instructions  on  the  Commission's  web 
site  under  the  ■'e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Sfcretan,'. 

[FR  Doc  E3-O0156  Filed  11-03-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-7-002] 

Natural  Gas  Price  Formation:  Second 
Supplemental  Notice  of  Staff 
Workshop  on  Market  Activity  and  Price 
Indicators 

October  29,  2003. 

As  announced  in  the  Notices  issued 
October  15  and  the  Supplemental 
Notice  of  October  2.3.  2003,  the 
Commission's  staff  will  hold  a 
Workshop  from  10  a.m.  to  5  p.m.  on 
Tuesday.  November  4.  2003.  at  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  This  second  supplemental 
Notice  provides  additional  information 
on  the  Workshop, 

Workshop  Presentations 

This  Workshop  is  intended  to  be  a 
substantive  and  informative  discussion 
of  the  issues  and  questions  contained  in 
the  October  15th  and  23rd.  2003  Notices 
by  those  participating  in  the  Workshop. 
and  presentations  are  not  expected. 
However  if  participants  deem  it 
necessary  to  make  brief  presentations 
(up  to  5  minutes)  to  make  a  point  on  any 
of  these  issues  or  questions,  they  may 
do  so. 

If  you  decide  a  presentation  is 
necessary.  Jolanka  Fisher  must  be 
notified  as  soon  as  possible  to  determine 
if  and  how  your  presentation  fits  into 
the  Workshop's  program.  Please  plan  on 
bringing  100  paper  copies  for  Workshop 
attendees.  In  addition,  to  allow 
teleconference  participants  access  to  the 
presentation,  please  submit  the 
presentations  in  electronic  format  via 
FERC's  e-Filing  system  at  i\i\^-.  fere. gov. 
Select  the  filing  type  "Production  of 
Document  "  and  file  under  Docket  No. 
AD03-7-002.  Contact 
FERCOnlineSupport@ferc.gov.  or  call 
1-866-208-3676  if  you  need  assistance 
with  the  electronic  filing  system.  Please 


file  your  presentation  electronicallv  by 
9  am  on  Tuesday.  November  4  This  will 
ensure  that  all  presentations  are  made 
part  of  the  official  record  and  will  allow 
for  timely  posting  on  FERC's  Public 
Calendar,  which  can  be  accessed  at: 
http://\\^\-\v.ferc.gov/EventCalendar/ 
EventDetails.Qspx?lD=513& 
CalType^f-Date^  1 1  % ,/.,  %2f2003&- 
CalendarID=o.  Anyone  wishing  to  bring 
or  file  a  position  paper  in  connection 
with  the  issues  and  questions  being 
discussed  at  this  Workshop  is  welcome 
to  do  so. 

Workshop  Format 

The  Workshop  will  be  in  roundtable 
format.  It  will  begin  with  the  price 
publishers  describing  current  practices, 
and  the  availability  of  liquidity  and 
market  activity  information.  The 
remainder  of  the  Workshop  will  allow- 
other  participants  to  address  the  issues 
and  questions  contained  in  the  Notices 
issued  on  October  15  and  23,  2003. 

For  additional  information  please 
contact  Jolanka  Fisher,  202-502-8863  or 
by  e-mail  at  Jolanka.Fisher@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00164  Filed  11-03-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-165&-OOG.  ER03-1046- 
000.  RT01-«5-O00.  and  RM01 -12-000] 

California  Independent  System 
Operator  Corp.,  Remedying  Undue 
Discrimination  Through  Open  Access 
Transmission  Service  and  Standard 
Electricity  Market  Design;  Notice  of 
Technical  Conference 

October  29.  2003. 

As  announced  in  the  Notice  of 
Technical  Conference  issued  on  August 
15.  2003.  a  technical  conference  will  be 
held  on  November  6.  2003.  to  discuss 
with  states  and  market  participants  in 
California  the  timetables  for  addressing 
wholesale  power  market  design  issues 
and  to  explore  ways  to  provide 
flexibility  the  region  may  need  to  meet 
the  requirements  of  the  final  rule  in  this 
proceeding  Members  of  the 
Commission  will  attend  and  participate 
in  the  discussion 

The  conference  will  focus  on  the 
issues  identified  in  the  agenda,  which  is 
appended  to  this  notice  as  .Attachment 
A.  However,  participants' stakeholders 
may  present  their  views  on  other 
important  issues  that  relate  to  the 


development  of  the  Wholesale  Power 
Market  Platform. 

The  conference  will  begin  at  10  a.m. 
Pacific  Time  and  will  adjourn  at  about 
5  p.m.  Pacific  Time  in  the  auditorium  of 
the  California  Public  Utilities 
Commission,  505  Van  Ness  Avenue,  San 
Francisco,  Califorma.  The  conference  is 
open  for  the  public  to  attend,  and 
registration  is  not  required;  however,  in- 
person  attendees  are  asked  to  register  for 
the  conference  on-line  by  close  of 
business  on  Tuesday,  November  4, 
2003,  at  http://w'ww.ferc.gov/whats-new/ 
registration/smdlioe-form.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Companv  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  "eLibrarv'"  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionally,  Capitol 
Connection  offers  the  opportunity  to 
remotely  listen  to  the  conference  via  the 
Internet  or  a  Phone  Bridge  Connection 
for  a  fee.  Interested  persons  should 
make  arrangements  as  soon  as  possible 
by  visiting  the  Capitol  Connection  Web 
site  at  http:// 

WHw. capitolconnection.gm u.edu  and 
clicking  on  "FERC."  If  you  have  any 
questions  contact  David  Reininger  or 
Julia  Morelli  at  the  Capitol  Connection 
(703-993-3100). 

For  more  information  about  the 
conference,  please  contact:  Sarah 
McKinley  at  (202)  502-8004  or 
sarah  .mckinley@ferc.gov. 

Magalie  R.  Salas, 
Secretary. 

.'\ppendix  A — Agenda 

10-10:20  a.m. — Opening  Remarks 

•  Pat  Wood.  m.  Chairman.  Federal  Energy* 
Regulatorv-  Commission 

•  Michael  Peevey,  President.  California 
Public  Utilities  Commission 

•  William  Keese,  Chairman,  California 
Energy  Commission 

10:20-10:40  a.m.     Discussion  of  the  State  of 
the  California  ISO's  Market  Redesign 

•  California  ISO  Presentation:  Overv-iew  of 
Current  Operations  of  the  CAISO,  including 
MD02  Phase  lA— Spence  Gerber 

•  FERC  Staff  Presentation:  Over\'iew  of 
MD02  Phases  IB.  2  and  3  Elements, 
including  recent  FERC  actions— JB  Shipley 
1040-12  p  m — Implementation  Issues 

Related  to  Locational  Marginal  Pricing  and 
Grid  Congestion  Management  with 
Congestion  Revenue  Rights 

Discussion  Topics 

Does  the  CAISO  MD02  Proposal: 

•  Provide  native  load  with  sufficient  CRRs 
to  hedge  existing  load  and  a  process  to  hedge 
anticipated  load  growth? 
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*  Provide  market  jiarticipants  who  wish  to 
hold  CRRs  an  adequate  opportunity  to  obtain 
them? 

*  Properly  maintain  existing  rights  and 
obligations  for  transmission  service  in  the 
transition  to  the  full  network  model? 

'   Properly  maintain  existing  rights  and 
obligations  to  provide  energy  and  capacity  in 
the  transition  to  the  fulUaetwork  model? 

'   Adequatelv  protect  customers  from 
congestion  charges  consistent  with  existing 
implicit  and  explicit  transmission  rights? 

*  Affect  scheduling  or  other  rights  under 
existing  contracts? 

Panelists 

Ann  Cohn.  Southern  California  Edison 

Company 
Lorenzo  Knstof,  California  Independent 

Svstem  Operator 
Phil  Auf  lair.  Mirant 
lim  ('dldwell,  American  Wind  Energy 

Association 
loe  Desmond.  Silicon  Valley  Manufacturers 
12-12:10  p.m.— Break 
12.10-1:30  p.m — Transitional  Issues: 

Existing  Transmission  Contracts  (ETCs) 

and  Bilateral  Contracts 

Discussion  Topics: 

Does  the  CAISO  MD02  Proposal: 

*  Adequately  alleviate  "'phantom 
congestion"  and  its  financial  impact? 

*  Properly  incorporates  rights  under 
bilateral  contracts  and  ETCs  into  the  overall 
market? 

*  Clearly  address  any  impact  of  tMP  on 
contracts  that  have  only  a  broadly  defined 
delivery  point,  j.e.,  seller's  choice  contracts? 

Panelists 

Steve  Metague,  Pacific  Gas  &  Electric 

Company 
Brian  Theaker.  California  Independent 

System  Operator 
Tony  Braun.  California  Municipal  Utilities 

Association 
Steve  Schleimer,  Calpine  Corp. 
Pete  Garris.  California  Department  of  Water 

Resources 
rom  Hoatson.  Goldman  Sachs 
1:30-2:30  p.m — Lunch 
2:30-2:4.5  p.m. — CJpening  Remarks 

*  California  Public  Utilities  Commission 
Presentation:  Oveniew  of  Current 
ProcLirement  Proceeding  and  Energy  Action 
Plan  and  Infrastructure  Development  in 
California — Paul  Clanon 

2:45-3:45  p  m — Market  Mitigation.  Resource 
Adequacy  under  the  White  Paper  and  its 
Relationship  to  Market  Design  Elements 

Dis(  Lssion  Topics 

How  is  California  addressing  Resource 
.^dequacy  and  does  it: 

*  Create  a  structure  that  supports  long- 
term  pricing  and  investment? 

*  Result  in  the  appropriate  signals  for  load 
and  generation  to  forward  contract? 

*  Provide  for  the  appropriate  relationship 
between  resource  adequacy  and  the  ISO 
market  design  elements,  such  as  market 
power  mitigation  ' 

*  Provide  for  an  appropriate  mechanism 
for  financing  new  power  plants  and  retaining 
existing  merchant  generation  in  operation? 


Panelists 

Curtis  Kebler,  Reliant  Resources,  Inc. 
Jim  Hendry,  California  Public  Utilities 

Commission 
Keith  Casey,  California  Independent  System 

Operator 
Jan  Smutney-Jones,  Independent  Energy 

Producars  Association 
Severin  Borenstein,  University  of  California 

Energy  Institute 
3:45-4:30  p.m. — Regional  Decision-making: 

The  Western  Grid  and  State/Regional 

CommiHees 

DiscussioB  Topics 

*  Are  there  any  additional  processes  that 
need  to  ba  overlaid  to  achieve  broader 
regional  vjews/goals,  especially  where  one 
state  comprises  an  RSG? 

*  Is  it  necessary  to  formalize  a  structure  to 
address  such  western  issues  as  transmission 
planning,  access  to  market  data  for  regulatory 
authorities,  and  market  monitoring?  If  so, 
what  are  some  possible  vehicles  for  creating 
such  a  structure? 

*  How  would  recognition  of  an  RSC  be 
gained  from  FERC? 

*  How  Will  a  single-state  RSC  ensure 
regional  iafrastructure  planning,  e.g.,  bridge 
the  various  regional  processes  such  as  STEP 
and  Northiwest  Planning? 

Panelists 

Steve  Gre^nleaf,  California  Independent 

System  Operator 
Gar\'  Ackarman,  Western  Power  Trading 

Forum 
Don  Garbar,  San  Diego  Gas  &  Electric 

Company 
Barbara  Iftle,  California  Public  Utilities 

Commission 
Yakout  Mensour,  British  Columbia 

Transmission  Co. 
Sunne  Wtfght  McPealc,  California  Power 

Authorijty 
4:30-5  p.ito. — Discussion  of  Next  Steps 

[FR  Doc.  E3-00158  Filed  11-3-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7583-21 

Request  for  Applications,  Ecology  and 
Oceanography  of  Harmful  Algal 
Blooms  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  financial  assistance  for 
project  assistance. 

SUMMARY:  The  purpose  of  this  notice  is 
to  ddvisc3  the  public  that  the 
participating  agencies  are  soliciting 
individual  research  proposals  of  up  to  3 
years  duration,  and  depending  on 
appropriations,  multi-disciplinary 
regional  studies  of  3  to  5  years  duration 
for  the  Ecology  and  Oceanography  of 
Harmful  Algal  Blooms  (ECOHAB) 
program.  This  program  provides  support 


for  research  on  algal  species  whose 
populations  may  cause  or  result  in 
deleterious  effects  on  ecosystems  and 
human  health.  Studies  of  the  causes  of 
such  blooms,  their  detection,  effects, 
mitigation,  and  control  in  U.S.  coastal 
waters  (including  estuaries  and  Great 
Lakes)  are  solicited.  This  document 
details  the  requirements  for  applications 
for  research  support  that  will  be 
considered  by  the  Federal  research 
partnership.  The  complete  program 
announcement  can  be  accessed  on  the 
Internet  at  http://es.epa.gov/ncer/rfa/ 
under  "Science  To  Achieve  Results 
(STAR)  Research  Grants". 
DATES:  The  deadline  for  applications  is 
laiiuarv  28.  2004  by  4  EST. 
ADDRESSES:  Submit  the  original  and 
eighteen  copies  of  vour  proposal  to  the 
Coastal  Ocean  Program  Office.  N/SCI2, 
SSMC#4,  8th  Floor,  Room  8243.  1305 
East-West  Highway.  Silver  Spring.  MD 
20910.  The  required  forms  for 
applications  with  instructions  are 
accessible  on  the  Internet  at  http:// 
es.epa.gov/ncerqa/rfa/forms/ 
downlf.htinl.  Forms  may  be  printed 
from  this  site. 

Awards:  Final  selection  of  awardees 
by  the  participating  agencies  will  be 
determined  on  the  basis  of  peer  and 
panel  recommendations,  applicability  of 
the  proposed  effort  to  the  interests  of  an 
agency,  and  the  availability  of  funds.  It 
is  anticipated  that  each  award  will  be 
made  and  be  administered  by  a  single 
agency;  however,  in  the  case  of  multi- 
institutional  projects,  two  or  more 
agencies  m.ay  provide  assistance.  In  the 
latter  case,  each  agency  may  provide 
funding  for  an  individual  project 
component  and/or  institution. 
Applications  recommended  for  funding 
will  require  additional  certifications, 
possibly  a  revised  budget,  responses  to 
any  comments  or  suggestions  offered  bv 
the  reviewers,  and  an  electronic  version 
of  the  revised  project  abstract.  Awards 
will  be  subject  to  the  terms  and 
ronditions  of  the  sponsoring  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Qud\  Dortch, 
ECOHAB  Coordinator.  CSCOR/COP 
Office.  301-713-3338/ext  157.  e-mail: 
quay.dortch@noaa.gov.  Administrative 
Information:  Gina  Perovich.  EPA/NCER, 
202-564-2248,  e-mail: 
perovich  .gina@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Program  Goals  and  Topic  Areas 

The  National  Center  for 
Environmental  Research/Environmental 
Protection  Agency  (EPA);  the  Coastal 
Ocean  Program  and  the  Office  of 
Protected  Resources/National  Oceanic 
and  Atmospheric  Administration 
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(NOAAj/Department  of  Commerce;  the 
Directorate  for  Geosciences.  Division  of 
Ocean  Sciences/National  Science 
Foundation  (NSF):  the  Office  of  Naval 
Research  {ONR)/Department  of  Defense: 
and  the  Office  of  Earth  Science/National 
Aeronautics  Space  Administration 
(NASA)  are  cooperating  in  an 
opportunitv  for  investigators  to  propose 
activities  to  address  fundamental 
ecological  and  oceanographic  questions 
related  to  the  national  harmful  algal 
bloom  (HAB)  problem. 

This  announcement  provides  an 
opportunity  for  mvestigators  to  propose 
activities  that  address  areas  in  the 
national  problem  of  harmful  algal 
blooms.  The  primary  goal  of  this 
interagency  program  is  to  provide 
support  for  projects  that  are  part  of  an 
integrated  national  effort  to  address 
HAB  problems.  Thus.  ECOHAB  will 
consider  support  for  projects  ranging 
from  relatively  small  targeted  laboratory' 
or  field  studies  by  individual 
investigators  or  small  teams,  to  regional 
studies  involving  larger  teams  of 
investigators  conducting  coordinated, 
well-integrated  multi-disciplinarv  field 
programs. 

All  studies  should  address 
fundamental  ecological  and 
oceanographic  questions  related  to 
HABs.  Additionally,  larger,  regionally 
focused  studies  should  attempt  to 
determine  the  linkages  between  HAB 
species  and  their  surroundmg 
environments.  Modeling  efforts  should 
be  an  integral  part  of  these  larger  studies 
and  these  applications  should  also 
identify  potential  user  communities  for 
models  and  results.  Investigators  are 
encouraged  to  list  specific  management 
needs  identified  in  the  regional 
community,  document  the  management 
sources,  and  also  document  how 
research  results  will  meet  those  needs. 

ECOHAB  agencies  will  consider  a 
wide  range  of  .studies  for  support. 
Examples  of  topic  areas  for  proposed 
projects  are  provided  in  the  complete 
announcement  (sec  the  SUMMARY  in  this 
announcement). 

ECOHAB  will  support  projects 
ranging  from  laboratory  studies  by 
individual  investigators  or  small  teams, 
up  to  larger  teams  of  mvestigators 
conducting  coordinated,  well- 
integrated,  multi-disciplinarv  regional 
field  studies  or  cross-regional 
comparative  studies.  For  individuals 
and  small  teams,  support  mav  be 
requested  for  1-3  years  duration. 
Projects  focused  on  multi-disciplinary 
regional  studies  may  request  support  for 
3  to  5  years  duration.  However,  the  size 
and  duration  of  the  latter  studies  are 
dependent  on  appropriations,  and 
potential  applicants  must  obtain 


permission  from  the  ECOHAB 
Coordinator  (see  CONTACTS  in  this 
announcement)  to  submit  a  regional  or 
cross-regional  studv. 

Eligibilify:  Institutions  of  higher 
education  and  not-for-profit  institutions 
located  in  the  U.S..  and  State'or  local 
governments,  are  eligible  under  all 
existing  authorizations.  Some 
participating  agencies  are  authorized  to 
make  awards  to  international 
institutions,  and  commercial 
organizations  located  in  the  U.S.  Federal 
agencies  and  laboratories  are  eligible  if 
they  can  produce  certifications  or 
documentation  which  clearly  show  that 
they  have  specific  legal  authority  to 
receive  funds  from  another  Federal 
agency  in  excess  of  their  appropriations. 
Funding  for  salaries  of  full  time  Federal 
employees  will  not  be  allowed. 
Applications  from  non-Federal  and 
Federal  applicants  will  be  evaluated 
under  the  same  review/selection 
process.  Proposals  from  non-Federal 
applicants  that  are  selected  for  funding 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  under  the 
terms  of  this  announcement.  Proposals 
from  Federal  agencies  or  laboratories 
deemed  acceptable  and  selected  for 
funding  will  be  funded  through  a 
medium  other  than  a  grant  or 
cooperative  agreement,  such  as  inter-  or 
intra-agency  transfers,  where  legal 
authority  exists  for  such  funding.  Note 
that  this  announcement  is  not  proposing 
to  procure  goods  and  ser\'ices  from 
Federal  applicants:  therefore  the 
Economy  Act  (31  U.S.C.  1535)  is  not  an 
appropriate  legal  basis. 

How  to  Apply:  The  original  and 
eighteen  (18)  copies  of  the  fully 
developed  application  (19  in  all)  and 
one  (1)  additional  copy  of  the  abstract, 
prepared  in  accordance  with  the  full 
announcement,  must  be  received  by 
NOAA  no  later  than  4  p.m.  Eastern 
Time  on  the  closing  date,  Januarv  28, 
2004. 

Program  Authorities:  For  COP:  33 
U.S.C.  883d  and  Pub.  L.  105-383:  for 
Office  of  Protected  Resources/NOAA:  16 
U.S.C.  1382  and  16  U.S.C.  1421a:  EPA: 
33  U.S.C  1251  et  seq.  and  40  CFR  parts 
30  and  40:  for  NSF:  42  U.S.C.  1861  et 
seq.:  for  ONR:  10  U.S.C  2358  as 
amended  and  31  U.S.C  6304;  and  for 
NASA:  14  CFR  part  1260. 

Catalog  of  Federal  Domestic 
Assistar^ce  (CFDAj  Numbers.  1 1.478  for 
the  Coastal  Ocean  Program;  11.472  for 
NOAA/Office  of  Protected  Resources: 
66.509  for  the  Environmental  Protection 
Agency:  47.050  for  the  National  Science 
Foundation,  and  12.300  for  the  Office  of 
Naval  Research. 


Dated:  October  27.  2003. 
John  C.  Puzak. 

Acting  Director.  National  Center  for 

Environmental  Research  . 

(FR  Doc.  03-27674  Filed  11-3-03;  8:45  am] 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7582-91 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 
Regarding  the  Global  Landfill 
Superfund  Site.  Middlesex  County,  NJ 

AGENCY:  Environmental  Protection 

Agcnc.\ . 

ACTION:  .Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 


SUMMARY:  The  United  States 
Environmental  Protection  (EPA)  is 
proposing  to  enter  into  an 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCL.\).  as 
amended.  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  The  administrative  settlement 
is  intended  to  resolve  the  United  States' 
claims  for  past  response  costs  against 
the  following  potentiallv  responsible 
parties  ("PRPs"):  Browning-Ferris 
Industries.  Inc.;  Chevron  Chemical 
Company;  Consolidated  Edison 
Company  of  New  York;  E.I.  Dupont  de 
Nemours  &  Co.;  FMC  Corporation; 
Jersey  Central  Power  &  Light  Company 
d/b/a  GPU  Energy;  Gerdau  AmeriSteel- 
Perth  Amboy  Mill  f/k/a  Co-Steel 
Raritan.  f/k/a  River  Steel  Company: 
Shell  Oil  Company;  Johnson  &  Johnson; 
and  Merck  &  Co.,  inc.  (collectively. 
"Settling  Parties").  The  administrative 
settlement  concerns  the  Global  Landfill 
Superfund  Site  located  in  Middlesex 
County.  New  Jersey. 

In  accordance  with  section 
122(h)(i)(l)  of  CERCLA,  notice  is  hereby 
given  of  a  proposed  administrative 
settlement  concerning  the  Global 
Landfill  Superfund  Site  located  in 
Middlesex  County.  New  Jersey.  Section 
122(h)  of  CERCLA  provides  EPA  with 
the  authority  to  consider,  compromise 
and  settle  certain  claims  for  costs 
incurred  by  the  United  States. 

Pursuant  to  the  administrative 
settlement,  the  Settling  Parties  will  pay 
the  U.S.  Environmental  Protection 
Agency  5474,000  as  reimbursement  of 
past  response  costs  incurred  by  EPA  in 
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connection  with  the  Site.  Past  response 
cost.s  are  defined  as  response  costs 
incurred  bv  EPA  on  or  prior  to  May  19. 
2001. 

EPA  will  consider  any  comments 
received  during  the  comment  period 
and  may  withdraw  or  withhold  consent 
to  the  proposed  settlement  if  comments 
disclose  facts  or  considerations  that 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  290  Broadwav — 17th  floor, 
New  York.  New  York  10007-1866. 
Telephone;  (212)637-3111. 
DATES:  Comments  must  be  provided  by 
December  4,  2003. 

ADDRbSSES:  Comments  should  be  sent  to 
the  r.S  Environmental  Protection 
Agencv.  Office,  of  Regional  Counsel. 
290  Broadway— 17th  Floor.  New  York, 
NY  10007  and  should  refer  to:  In  the 
Matter  of  the  Global  Landfill  Superfund 
Site.  U.S.  EPA  hidex  No.  [1  CERCLA- 
02-2003-202 U 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environnientdl  Prntection  Agency. 
Office  of  Regional  Counsel.  290 
Broadwav— 17th  Floor,  New  York.  NY 
10007,  (212)637-3111. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposeti  administrative  settlement, 
as  well  as  background  information 
relating  to  the  settlement,  mav  be 
obtained  in  person  or  by  mail  from  Juan 
Fajardo,  U.S.  Environmental  Protection 
Agency.  Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor.  New  York,  NY 
10007.  Telephone:  (212)  637-3132. 

Dated:  October  17.  2003. 

George  Pavlou, 

Director.  Emtrgency  S-  Remedial  Response 
Division,  Region  2. 

IFR  Doc.  03-27673  Filed  11-3-03:  8:45  am) 

BILLING  CODE  6560-  50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7582-7] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement:  Pellestar 
Site,  Negaunee,  Ml 

AGENCY:  Environmental  Protection 

Ageni:v  (EPA). 

ACTION:  Notice,  request  for  public 

comment. 


SUMMARY:  In  accordance  with  section 

122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  C'CERCLA"),  42  U.S.C. 


9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
which  includes  compromise  of  past 
response  costs  incurred  in  connection 
with  the  Pellestar  site  in  Negaunee, 
Michigan  with  the  following  settling 
parties:  Carpenter  Technology 
Corporation;  Cleveland  Cliffs  Iron 
Company;  General  Motors  Corporation; 
Howmet  Corporation;  Ispat  Inland  Inc.: 
Technology  Development  Corporation 
and  its  subsidiaries,  including  Pellet 
Technology  Corporation;  and  TRW 
Vehicle  Safety  Systems,  Inc.  The 
settlement  requires  the  settling  parties 
to  perforin  a  removal  action  at  the  site 
and  reimburse  U.S.  EPA  for  its  costs 
incurred  after  April  1.  2003  to  the 
Hazardous  Substance  Superfund.  Past 
costs  (U.S.  EPA  costs  incurred  prior  to 
April  1,  2003)  in  the  amount  of 
Si  18,328  are  being  compromised  in 
consideration  of  the  settling  parties' 
commitment  to  perform  the  removal  and 
pay  all  costs  after  April  1,  2003.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  ©f  publication  of  this  notice,  the 
Agency  \4'ill  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  con^der  all  comments  received  and 
may  moc^if^'  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  tacts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Ageijcy's  response  to  any  comments 
received  (will  be  available  for  public 
inspectidn  at  the  site  record  repository 
in  the  N^aunee  Public  Library.  319  W. 
Case  in  Negaunee.  Michigan,  and  at  the 
U.S.  EPA  Record  Center,  Room  714,  U.S. 
EPA.  n  West  Jackson  Boulevard. 
Chicago.  Illinois. 

DATES:  Comments  must  be  submitted  to 
U.S.  EPA  on  or  before  December  4. 
2003. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
U.S.  EPA  Record  Center,  Room  714,  77 
West  Jac|;son  Boulevard,  Chicago, 
Illinois.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  U.S. 
EPA  Record  Center,  Room  714,  U.S. 
EPA.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  or  by  calling  tel.  # 
(3121-353-5821.  Comments  should 
reference  the  Pellestar  site  in  Negaunee, 
Michigan  and  EPA  Docket  No.  V-W- 
04-C-761  and  should  be  addressed  to 
Mr.  Jerome  Kujawa,  U.S.  EPA  Office  of 
Regional  Counsel  (C-14J).  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jerome  Kujawa.  U.S.  EPA  Office  of 


Regional  Counsel  (C-14J)  at  77  West 
Jackson  Boulevard  Chicago.  IL  60604  or 
at  tel.  #  (312) -886-6731." 

Dated:  October  22,  2003. 
William  E.  Muno, 

Diivcloi.  Superfund  Division.  Region  5. 
IFR  Doc.  03-27676  Filfd  11-3-03;  8:45  am] 

BILLING  CODE  6560-S(>-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  l"817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  im  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspecticm  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views" in  writing,  to  the  Reser\e  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  17.  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1.  Michael  Dennis  Watters.  Lakeville, 
Minnesota,  to  gain  control  of  Provincial 
Corp.,  Lakeville.  Minnesota,  and  thereby 
indirectly  gain  control  of  Provincial 
Bank,  Lakeville.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  29.  2003. 

Robert  deV.  Frierson. 

Deputy  Secretary-  of  the  Board. 

[FR  Doc.  0.3-27620  Filed  11-3-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes    , 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
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bank  holding  company  and  all  of  the 
banLs  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  wis-w. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  28. 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello.  Vice  President)  lOOU 
Peachtree  Street.  N.E..  Atlanta,  Georgia 
30303: 

1.  Farmers  Bancorp.  Inc..  Lynchburg, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  \'oting  shares  of  The  Farmers  Bank 
of  Lynchburg,  Lynchburg,  Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jac  kson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

i.  MSB  Holding.  Inc..  Montrose. 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Montrose  State 
Bank.  Montrose,  Michigan 

C.  Federal  Reserve  Bank  of  Dallas 
(VV.  Arthur  Tribbje.  \'ice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  City  Bancshares,  Inc..  Corsicana, 
Texas,  and  Citv  Bancshares  of  Delaware, 
Inc.,  Dover.  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  City 
National  Bank.  Corsicana.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  October  29.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc  0,-H-276l8  Filed  11-3-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  ot  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843}  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary-  or 
other  company,  in  a  nonbanking  activitv 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reser\'e  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  m\^:ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Resen-e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  18,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  United  0\-erseas  Bank  Limited, 
New  York,  New  York:  to  engage  de  novo 
through  its  subsidiarv,  UOB  Global 
Equity  Sales  LLC,  New  York,  New  York, 
in  private  placement  services,  pursuant 
to  section  225.28Cb)(7)(iii)  of  Regulation 
Y. 

B.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  City  Bancorp.  Springfield, 
Missouri;  to  acquire  25  percent  of  the 
voting  shares  of  Mobius  Technology- 
Consuhing  Group,  LLC,  and  therebv 
engage  in  management  consulting 
activities  and  data  processing  activities 
pursuant  to  section  225.28  (b)(9)(i)(A) 
and  (b)(14)(i)  of  Regulation  Y. 

2.  Home  Bancshares,  Inc.,  Conway. 
Arkansas;  TCBancorp,  Inc..  North  Little 
Rock,  Arkansas;  CB  Bancorp  Inc., 
Conway,  Arkansas;  to  acquire 


Community  Financial  Group,  Inc., 
Cabot,  Arkansas,  and  its  subsidiary. 
Community  Financial  Solutions,  Cabot, 
Arkansas,  and  thereby  engage  in 
brokerage  service  activities,  pursuant  to 
section  225.28(b)(7)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\-e 
System.  October  29.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
fFR  Dor.03-27617  Filed  11-3-03:  8;45  am] 

BILLING  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  coritrol  voting  securities  or 
assets  of  a  coihpany.  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiar\-  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closelv 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reser\e  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  mav  be 
obtained  from  the  National  Information 
Center  Web  site  at  vnvw.ffiec.^v/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reser\-e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  17.  2003 

A.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166- 
2034: 

1.  City  Bancorp,  Springfield. 
Missouri;  to  acquire  25  percent  of  the 
voting  shares  of  Mobius  Technology 
Consulting  Group,  LLC.  and  thereby 
engage  in  management  consulting 
activities  and  data  processing  activities 
piu-suant  to  section  225.28  (b)(9)(i)(A) 
and  (b)(14)(i)  of  Regulation  Y. 
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2.  Honw  Bain  shares.  Inc.,  Conway. 
.\rkansas:  TCBancorp.  Inc..  North  Little 
Rock.  Arkansas;  CB  Bancorp  Inc.. 
Conuay.  Arkansas:  to  acquire 
Community  Financial  Group.  Inc.. 
Cabot.  Arkansas,  and  its  subsidiary, 
f'ommunity  Financial  Solutions.  Cabot. 
.\rkansas.  and  thereby  engage  in 
brokerage  service  activities,  pursuant  to 
section  225.28(b)(7)(i)  of  Regulation  Y. 

Board  of  Governors  of  ihe  Federal  Reserve 
Svstem.  Oc^tober  29,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FB  Doi:. 03-27619  Filed  11-3-03:  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Agmg 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request:  State 
Program  Report  for  Title  III  of  the  Older 
Americans  Act 

agency:  Administration  on  Aging.  HHS. 
action:  Notice. 


SUMMARY:  The  Administration  on  Agint; 
y.\>iAi  i^  announcing  that  the  proposed 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
P  i|'  rwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  December  ■ 

ADDRESSES;  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  E.xecutive  Office 
Bldg..  725  17th  St..  N\V..  rm.  10235. 
Washington.  DC  20503.  Attn:  Brenda 
.\guilar.  Desk  Officer  for  AoA. 
FOR  FURTHER  INFORMATION  CONTACT: 
^dciiiia  Cjn:mil)fig.  Ollicc  ut  Evaluation. 
Administration  on  Aging,  Room  5607, 
\Vavhini;ton,  DC  2020].  f202)  357-3554. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  AoA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

State  Program  Reports  provide  state 
totals  of  the  number  of  persons  served 
for  each  type  of  service  under  the  Older 
Americans  Act  Title  III  and  Title  VII 
programs  as  well  as  the  number  units  of 
services  provided  and  some 
characteristics  of  the  clients, 
information  is  also  reported  on 
e.xpcnditures  for  each  type  of  service. 


staffing  levels  of  state  and  area  agencies 
on  aging. 

The  information  collection  is  an 
annual  requirement  for  the  56 
respondents.  These  raspondents  include 
the  State!  and  Territorial  Units  on  Aging 
comprised  of  the  50  States,  the  District 
of  Colunlbia.  the  U.S.  Virgin  Islands, 
Puerto  Rico,  and  the  U.S.  territories.  The 
AoA  estijnates  that  a  state  of  average 
size  and  Complexity  will  need  to 
commit  2.228  hours  to  prepare  a  full 
report.     , 

In  the  Federal  Register  pf  June  2.  2003 
(Vol.  68.  No.  105),  the  agency  requested 
commen  s  on  the  proposed  revised 
collectioi  of  information.  The 
commen  s  received  Were  analyzed  and 
have  bee  i  incorporated  wherever 
possible  into  this  submission.  As  a 
result,  wfe  have  reduced  the  reporting 
burden  c  ansiderably.  We  are  now" 
seeking  i  pproval  for  this  revision  of  the 
State  Pre  gram  Reports. 

Dated:  I  )ctober  30.  2003. 
loseHna  (  .  CarboneM. 

.-{ssistant  ■iecretarv  tor.-\ging. 

IFR  Doc.  I  3-27658  Filed  11-3-03;  8:45  am] 

BILLING  CO  >E  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization.  Functions, 
and  Delegations  of  Authority 

Part  C;  [Centers  for  Disease  Control 
and  Prevsntion)  of  the  Statement  of 
Organization,  Functions,  and 
Delegatii  ns  of  Authority  of  the 
Departm  ^nt  of  Health  and  Human 
Services  (45  FR  67772-72,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  C  ctober  20.  1980.  as  amended 
most  rec  mfly  at  58  FR  53381-53383. 
dated  September  10.  2003)  is  amended 
to  refleci  the  transfer  of  the  Division  of 
AIDS,  S'  'D.  and  TB  Laboratory  Research 
from  the  National  Center  for  Infectious 
Diseases  to  the  National  Center  for  HIV. 
STD.  an(  TB  Prevention,  excluding  the 
Hematol  )gic  Diseases  Branch.  The 
Hematolbgic  Diseases  Branch  will  be 
transferred  to  the  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities  and  will  be  established  as 
the  Division  of  Hereditary  Blood 
Disorders. 

Sectioti  C-B.  Organization  and 
Functioiis.  is  hereby  amended  as  ^ 
follows:  I 

Deleteiin  its  entirety  the  mission 
statement  for  the  National  Center  on 
Birth  Defects  and  Developmental 


Disabilities  ICFI  and  insert  the 
following: 

The  mission  r)f  the  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities  (NCBDDD)  is  to  improve  the 
health  of  children  and  adults  by 
preventing  birth  defects  and 
developmental  disabilities,  and 
complications  of  heredity  blood 
disorders:  promoting  optimal  child 
development,  and  the  health  and 
wellness  among  children  and  adults 
living  with  disabilities.  In  carrying  out 
this  mission,  this  organization:  (1) 
Conducts  public  health  research, 
epidemiological  investigations,  and 
program  demonstrations  directed 
toward  preventing  birth  defects  and 
developmental  disabilities,  and 
complications  of  hereditary  blood 
disorders,  optimal  fetal,  infant,  and 
child  development,  and  promoting  the 
health  and  wellness  of  people  with 
disabilities,  including  the  prevention  of 
secondary  conditions:  (2)  plans, 
develops,  establishes,  and  maintains 
systems  of  surveillance  and  monitoring 
the  population  of  these  conditions:  (3) 
operates  regional  centers  for  the  conduct 
of  applied  epidemiological  research  on 
these  conditions:  (4)  provides 
information  and  education  to  health 
care  providers,  public  health 
professionals,  and  the  public  on  these 
conditions:  (5)  provides  technical 
assistance,  consultation  capacity 
building  through  technology  transfer, 
grants,  cooperative  agreements, 
contracts,  and  other  means  to  State, 
local,  international,  and  nonprofit 
organizations  to  prevent  and  control 
these  conditions:  (6)  provides  training 
in  the  epidemiology  of  these  conditions 
for  healtli  professionals  within  and 
outside  the  United  States:  (7)  translates 
scientific  findings  into  intervention, 
prevention,  and  health  promotion 
strategies:  (8)  conducts  ei-aluation  of 
programs  to  determine  effectiveness:  (9) 
coordinates  activities  with  other  CDC 
organizations  and  Federal  and  non- 
Federal  health  agencies,  as  appropriate. 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  the  Director 
(CFl)  and  insert  the  following: 

(1)  Directs,  manages,  and  coordinates 
the  activities  of  the  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities  (NCBDDD):  (2)  develops 
goals  and  objectives,  provides 
leadership,  policy  formulation, 
scientific  oversight,  and  guidance  in 
program  planning  and  development:  (3) 
coordinates  NCBDDD  program  activities 
with  other  CDC  components.  Federal 
agencies,  international  organizations. 
State  and  local  health  agencies,  business 
and  industry,  voluntary  organizations. 
'and  community-based  organizations:  (4) 
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coordinates  technical  assistance  to 
states,  other  nations  and  international 
organizations:  (5)  coordinates  with 
medical,  .scientific,  and  other 
professional  organizations  interested  in 
birth  defects  prevention,  pediatric 
genetics,  developmental  disabilities 
prevention,  and  disabilities  and  health, 
and  prevention  of  complications  of 
hereditary  blood  disorders;  (6)  advises 
the  Director,  CDC,  on  policv  matters 
concerning  NCBDDD  activities. 

After  the  functional  statement  for  the 
Division  of  Human  Development  and 
Disabilitv  (CF3I.  insert  the  following: 

Division  of  Hereditan'  Blood 
Disorders  ICF4I.  (1)  Designs  and 
manages  a  surveillance  svstem  to 
evaluate  the  incidence,  morbidity,  and 
mortality  of  hemophilia,  blood  diseases 
and  other  hereditary  disorders;  (2) 
plans,  develops,  and  coordinates  special 
surveys  and  populations  studies  in 
selected  geographic  areas  to  monitor 
and  assess  the  complications  of  chronic 
blood  diseases  and  chronic  hereditary 
disorders;  13J  collects,  analyzes,  and 
prepares  reports  to  document  the 
prevalence  and  incidence  of  blood 
diseases  and  chronic  hereditary 
disorders  in  the  United  States  and 
provides  this  information  to  the 
scientific  community  through  reports, 
publications,  and  public  access  data 
sets:  (4)  designs  and  implements  studies 
using  the  surveillance  data  to  identify 
risk  factors  for  the  complication  of 
blood  diseases  and  chronic  heredity 
disorders,  and  evaluate  the  effectiveness 
of  the  prevention  activities;  (5)  conducts 
applied  and  operational  research  related 
to  disease  definition,  etiology, 
diagnosis,  complications,  and 
prevention  of  blood  diseases  and 
chronic  hereditary  disorders:  (6) 
conducts  epidemiologic  studies  in 
persons  and  their  families  with  blood 
diseases  and  chronic  hereditary 
disorders;  (7)  plans,  develops,  and 
coordinates  special  surveys  and 
populations  studies  in  selected 
geographic  areas  to  monitor  and  assess 
the  complications  of  blood  diseases  and 
chronic  hereditary  disorders:  (8) 
provides  epidemiologic  and  medical 
consultation  and  technical  assistance, 
including  epidemic  aids,  to  State  and 
local  health  departments,  other 
governmental  agencies,  and  other  public 
and  private  organizations  in  the 
investigation  of  blood  diseases  and 
chronic  hereditary  disorders;  (9)  designs 
and  implements  studies  to  evaluate  the 
effectiveness  of  implemented 
prevention  strategies  in  the  prevention 
centers;  (10)  conducts  applied  research 
to  develop,  evaluate,  improve,  and 
standardize  the  methods  and  procedures 
used  for  the  classification,  sur\eillance. 


and  prevention  of  blood  diseases  and 
chronic  hereditary  disorders;  (11] 
participates  in  research  on  the 
prevention  of  the  chronic  complications 
of  blood  diseases  and  hereditarA' 
disorders:  (12)  provides  diagnostic 
support  for  epidemiologic  studies  and 
epidemic  aids  on  emerging  blood 
diseases  and  chronic  hereditar>' 
disorders:  (13)  determines  the 
mechanisms  of  pathogenesis  and 
complications  of  blood  diseases  and 
chronic  hereditary'  disorders:  (14) 
conducts  research  and  provides 
reference  ser\'ices  on  diagnostic 
techniques  for  blood  diseases  and  other 
hereditary  disorders:  (15)  maintains  the 
national  reference  laborator\'  for  blood 
diseases  and  chronic  hereditan' 
disorders:  (16)  conducts  research  to 
improve  laboratory  methodologjes  and 
materials. 

Office  of  the  Director  (CF41).  (1) 
Provides  national  leadership  in  the 
investigation  and  prevention  of  diseases 
of  blood  and  chronic  hereditary 
disorders,  including  hemophilia, 
leading  to  disabilities;  (2)  oversees 
investigations  of  diseases  of  blood  and 
chronic  hereditar\'  disorders  and  the 
role  of  etiologic  agents  in  the 
development  of  these  disorders:  (3) 
coordinates  applied  and  operational 
research  related  to  disease  definition, 
etiology,  diagnosis,  complication  and 
prevention  of  blood  diseases  and 
chronic  hereditar>'  disorders, 
consultation  and  technical  assistance  to 
State  and  local  health  departments, 
other  governmental  entities,  and  other 
public  and  private  organizations  in  the 
investigation  of  blood  diseases  and 
chronic  hereditary  disorders:  (4) 
provides  training  services  to  states, 
localities,  and  other  countries  in 
investigation,  diagnosis,  prevention,  and 
control  of  blood  diseases  and  chronic 
hereditarj'  disorders;  (5)  assists  in 
designing,  implementing,  and 
evaluating  prevention  and  counseling 
programs  for  persons  and  their  families 
with  chronic  blood  diseases  and 
selected  chronic  hereditary  disorders; 
(6)  designs,  implements  and  coordinates 
the  prevention  and  surveillance 
activities  of  specialized  federally  funded 
prevention  centers  organized  to  prevent 
the  complications  of  blood  diseases  and 
chronic  hereditary  disorders;  (7) 
designs,  implements  and  coordinates 
prevention  activities  of  community 
based  lay  groups  so  that  the  activities 
reinforce  and  compliment  the  activities 
of  the  prevention  centers;  (8) 
participates  in  evaluation  studies  of  the 
effectiveness  of  prevention  activities;  (9) 
incorporates  the  findings  of  the 
laboratory  epidemiologv  and 


surveillance  teams  mto  prevention 
activities;  and  (10)  works  closely  with 
CDC  organizations  in  applying 
prevalence  and  incidence  data  to  target 
and  evaluate  programs  to  prevent  the 
complications  of  blood  diseases  and 
chronic  hereditan,-  disorders. 

Delete  the  mission  statement  for  the 
National  Center  for  HIV.  STD,  and  TB 
Prevention  ICKj  and  insert  the 
following: 

The  mission  of  this  organization  is  to 
provide  leadership  in  preventing  and 
controlling  human  immunodeficiency 
virus  infection,  other  sexually 
transmitted  diseases  (STDs),  and 
tuberculosis  (TB)  by  collaborating  with 
community,  state,  national,  and 
international  partners  and  applying  well 
integrated,  multi-disciplinary  programs 
of  research,  surveillance,  technical 
assistance,  and  evaluation.  In  earning 
out  this  mission,  the  National  Center  for 
HIV,  STD,  and  TB  Prevention 
(NCHSTP):  (1)  Coordinates  the 
development  of  CDC  short-  and  long- 
range  plans  for  preventing  the  spread  of 
HIV  infection  in  the  United  States;  (2) 
allocates  and  tracks  CDC  resources  for 
HIV  prevention  programs;  (3)  conducts 
national  public  information  and 
awareness  activities;  (4)  coordinates  HI\' 
prevention  activities  with  other  Federal 
agencies  and  with  international 
organizations,  including  the  World 
Health  Organization  in  conjunction  with 
the  Director,  Office  of  Global  Health;  (5) 
plans,  directs,  and  coordinates  national 
programs  of  assistance  involving 
preventive  health  senices  to  State  and 
local  health  agencies;  (6)  assists  State 
and  local  health  agencies  in  integrating 
and  coordinating  preventive  services 
delivered  by  private  and  public 
organizations  in  the  community  and  in 
assuring  deliver}-  of  preventive  senices 
to  all  persons  regardless  of 
socioeconomic  status;  (7)  assists  states 
and  localities  in  specif\-ing  major  health 
problems  in  the  community  and  in 
formulating  technical  theories  on  which 
intenention  strategies  can  be  based;  (8) 
senes  as  the  primary  focus  for  assisting 
states  and  localities  through  grants  and 
other  mechanisms,  in  establishing  and 
maintaining  prevention  and  control 
programs  directed  toward  health 
problems  related  to  acquired 
immunodeficiency  syndrome,  sexually 
transmitted  diseases,  and  tuberculosis; 
(9)  maintains  operational  knowledge  of 
the  nature,  scope,  and  occurrence  of 
preventable  health  problems;  (10) 
conducts  operational  research  to 
improve  the  assistance  programs:  (11) 
conducts  applied  and  operational 
research  relating  to  the  distribution, 
diagnosis,  prevention,  and  control  of 
HIV  and  other  STDs,  TB,  non-TB 
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mycobacteria,  and  non-HIV 
Retroviruses,  including  vaccine 
development;  (12)  provides  reference 
diagnostic  services  for  HIV  and  otker 
STDs.  TB.  non-TB  mycobacteria,  and 
non-HIV  Retroviruses;  (13)  provides 
technical  assistance  to  states  and 
localities  and  to  other  nations  in  the 
investigation  and  diagnosis  of  STDs.  TB, 
HIV.  and  Retroviruses;  (14)  assesses 
program  operations  and  public  health 
practices  and  provides  technical 
assistance  to  states  in  the  operation  of 
preventive  health  service  programs;  (15) 
maintains  liaison  with  other  U.S. 
governmental  agencies,  State  and  local 
health  agencies,  national  organizations, 
and  educational  institutions;  (16) 
provides  technical  assistance  to  other 
nations;  (17)  in  (;arrying  out  the  above 
functions,  collaborates,  as  appropriate, 
with  other  Centers.  Institute,  and  Offices 
(CIOs)oftheCDC. 

Delete  the  functional  statement  for  the 
Office  of  the  Director  I  CKl  I  and  insert 
the  follow'ing; 

(1)  Provides  leadership  and  guidance 
on  the  development  of  goals  and 
objectives,  policies,  program  planning 
and  development,  program  management 
and  operations  of  the  activities  of  the 
NCHSTP;  (2)  manages,  directs, 
coordinates,  and  evaluates  the  Center's 
activities;  (3)  facilitates  closer  linkages 
between  HIV,  .STD,  and  TB  surveillance 
activities  and  prevention  programs  at  all 
levels.  (4)  facilitates  collaboration, 
integration,  and  multi-disciplinary' 
approaches  to  enhance  the  effectiveness 
of  HIV,  STD,  and  TB  prevention 
programs;  (5)  facilitates  integration  of 
science  and  prevention  programs 
throughout  the  NCHSTP:  (6)  enhances 
the  coordination  and  integration  of  HIV, 
STD,  and  TB  prevention  services  for 
individuals  and  populations  at 
increased  risk  for  more  than  one  of  these 
infections;  (7)  coordinates  the 
integration  of  CDC  funding  of  state  and 
local  health  departments  for  HIV,  STD. 
and  TB  prevention;  (8)  facilitates  the 
assignment  of  field  staff  in  accordance 
with  CDC  and  NCHSTP  priorities  and 
objectives;  (9)  reassesses  the  role  of 
NCHSTP  field  staff  assignees  to  state 
and  local  health  jurisdictions  and 
restructures  career  development  plans 
accordingly;  (10)  provides  and 
coordinates  administrative  and  program 
support  services;  (11)  provides  technical 
information  services  to  facilitate 
dissemination  of  relevant  public  health 
information;  (12)  facilitates 
collaboration  with  national  health 
activities  with  CDC  components,  other 
agencies  and  organizations,  and  foreign 
governments  on  international  health 
activities;  (13)  provides  oversight  for  the 
programmatic  coordination  of  HIV,  STD, 


and  TB  activities  between  NCHSTP  and 
other  CIOs  and.  as  the  lead  CIO  for  these 
programs,  develops  recommendations  to 
the  CDC  Director  in  concert  with  other 
CIOs.  for  distribution  of  HIV.  STD.  and 
TB  funds  CDC-wide;  (14)  advises  the 
Director,  CDC,  on  other  policy  matters 
concerning  NCHSTP  activities. 

After  the  functional  statement  for  the 
Global  AIDS  Program  (CK6).  insert  the 
following: 

Division  of  AIDS.  STD.  and  TB 
Laboratory  Research  (CK7).  (1)  Develops 
and  evaluates  laboratory  methods  and 
procedures  for  the  diagnosis  and 
characterization  of  infections  caused  by 
human  immunodeficiency  virus  (HIV) 
and  other  retroviruses,  other  sexually 
transmitted  diseases  (STDs),  and 
mycobacteria  including  Mycobacterium 
tuberculosis:  (2)  provides  laboratory 
support  for  the  surveillance, 
epidemiologic,  clinical,  and  prevention 
activities  of  the  Center;  (3)  conducts 
applied  research  on  the  pathogneesis  of. 
and  the  immune  mechanisms  that  occur 
in.  microbial  infections:  (4)  provides 
reference  laboratory  services  and  assists 
in  standardizing  and  providing 
laboratory-  reagents:  (5)  serves  as  a 
World  Health  Organization 
Collaborating  Center  for  Reference  and 
Research  in  Syphilis  Serology  and  for 
HIV  isolation,  detection,  and 
characterization:  and  (6)  coordinates 
research  on  opportunistic  infections 
occurring  in  HIV-infected  persons. 

Office  of  the  Director  (€K71).  (1) 
Plans,  diuects.  and  coordinates  the 
activities  of  the  Division:  (2)  develops 
goals  and  objectives  and  provides 
leadership,  policy  formulation,  and 
guidance  in  program  planning  and 
development:  (3)  provides  program 
management  and  administrative  support 
services  for  AIDS/STD/TB  laboratory 
research  activities,  both  domestic  and 
international. 

HIV  and  Retrovirology  Branch  (CK72). 
(1)  Conducts  studies  of  human 
immunodeficiency  viruses  (HIVs)  and 
other  human  and  zoonotic  retroviruses, 
including  the  diseases  they  cause,  their 
modes  of  transmission,  and  the  means 
for  their  control  through  virus  detection, 
isolation,  and  characterization  by 
virologic.  molecular,  and  cellular 
biologic  methods:  (2)  collaborates  with 
NCHSTP  investigators  to  conduct  HIV 
epidemiologic  and  surveillance  studies 
worldwide  particularly  as  they  pertain 
to  prevention  and  intervention 
strategies;  (3)  identifies  and 
characterizes  new  HIV  isolates  and 
develops  new  screening  tests  for  these 
isolates  to  determine  their  prevalence  in 
various  populations;  (4)  determines 
genotypic  and  phenotypic  variations  of 
HIVs  that  may  affect  pathogenesis,  drug 


resistance,  persistence,  virulence,  and 
transmissibility:  (5)  conducts  and 
supports  field  epidemiologic 
investigations  of  the  prevalence, 
distribution,  trends,  and  risk  factors 
associated  with  non-AIDS  retroviral 
infections  and  associated  diseases:  (6) 
serves  as  a  World  Health  Organization 
(WHO)  Reference  Center  and  as  a 
member  of  the  UNAIDS  Virus  Network 
to  provide  international  consultation 
and  technical  assistance  on  laboratory 
procedures  for  HIV  isolation,  detection, 
and  characterization:  (7)  develops  and 
evaluates  procedures  for  the  isolation 
and  characterization  of  HIV  and  for  the 
detection  of  retroviral  DNA  or  RNA 
from  clinical  samples;  (8)  provides 
training,  reference  testing,  and  reference 
reagents  for  virologic  and  molecular 
characterization  of  divergent  HIVs  for 
public  health  laboratories  in  the  United 
States  and  WHO;  (9)  ser\'es  as  a 
reference  laboratory  for  the  isolation  of 
zoonotic  retroviruses  from  clinical 
samples;  (10)  develops  collaborations 
with  other  CDC  and  non-CDC  scientists 
to  promote  scientific  progress  and 
accomplishments:  and  (11)  collaborates 
with  industry  to  promote 
commercialization  of  useful  technology, 
methodologies,  or  reagents  of  public 
health  importance. 

HIV  Immunology  and  Diagnostics 
Branch  fCK73).  (1)  Conducts  basic  and 
applied  studies  of  microbial-host 
interactions  that  occur  in  infections, 
particularly  infection  with  human 
immunodeficiency  virus  (HIV);  (2) 
conducts  basic  and  applied 
investigations  of  the  immune  cell 
interactions  that  occur  in  HIV  infection 
as  well  as  in  related  immunologic/ 
infectious  diseases:  conducts 
investigations  of  genetic  traits  of  the 
host  that  influence  the  susceptibility, 
disease  course,  and  immune  response  to 
infectious  disease,  particularly  HIV 
disease:  (3)  conducts  studies  related  to 
the  development,  evaluation, 
improvement,  and  standardization  of 
laboratory  technologies  used  for  the 
diagnosis,  surveillance,  and  monitoring 
of  HIV  infection  both  independentlv 
and  in  collaboration  with  the 
biotechnology  industry:  (4)  performs 
HrV  antigen  and  antibody  testing  plus 
related  standardized  assays  in  support 
of  the  diagnostic  /surveillance/ 
epidemiologic  requirements  of  CDC- 
based  and  CDC-affiliated  studies  of  the 
HIV  epidemic;  (5)  serves  as  a  reference 
laboratory  for  State  and  local  health 
departments;  and  (6)  provides 
diagnostic  services  to  other  Federal 
agencies,  the  World  Health 
Organization,  CDC-affiliated  academic 
centers.  CDC-affiliated  studies  with 


Federal  Register/ Vol.  68.  No.  213    Tuesday,  November  4.  2003  /  Notices 


62459 


other  countries,  and  community 
organizations,  as  appropriate. 

Sexually  Transmitted  Infections 
Branch  (CK74I.  (1)  Performs  research  on 
the  pathogenesis,  genetics,  and 
immunology  of  syphilis  and  other 
treponematoses.  gonococcal  and 
chlamydial  infections,  chancroid, 
genital  herpes,  donoxanosis,  bacterial 
vaginosis  and  trichomoniasis:  (2) 
conducts  and  participates  in  clinical, 
field,  and  laboratory  research  to 
develop,  evaluate,  and  improve 
laboratory  methods  used  in  the 
diagnosis  and  epidemiology  of  these 
sexually  transmitted  infections  (STIs); 
(3)  provides  consultation  and  reference/ 
diagnostic  services  for  these  STIs:  (4) 
conducts  laboratorv-based  surveillance 
for  and  research  on  the  genetics  of 
antimicrobial  resistance  in  Neisseria 
gonorrhoeae:  (5)  serves  as  the  WHO 
International  Collaborating  Center  for 
Reference  and  Research  in  Syphilis 
Serology;  and  (6)  provides  consultation 
and  laboratory  support  for  international 
activities. 

Tubercuhsis/Mvcobacteriology- 
Branch  ICK75J.  (1)  Provides  laboratory 
support  for  epidemic  investigations, 
surveillance  activities,  and  special 
studies  of  tuberculosis  and  other 
mycobacteria-caused  diseases;  (2) 
administers  contracts  to  provide 
Mycobacterium  tuberculosis  genotyping, 
maintains  a  national  database  of 
genotypes,  and  conducts  operational 
research  to  implement  genotyping;  (3) 
develops  and  evaluates  new  "methods  to 
subtype  mycobacteria  for  epidemiologic 
studies:  (4)  serves  as  primary  CDC  focus 
for  diagnostic  mycobacteriology 
laboratory  services  and  for  laboraton,- 
aspects  of  nontuberculosis 
Mycobacterium  species  and  of  Hansen 
disease  (leprosv):  (5)  administers  grants 
and  cooperative  agreements  with  states 
and  others  to  upgrade  laboratory 
activities  and  provide  special  services: 
(6)  provides  reference  diagnostic 
services,  consultation,  technical 
assistance,  and  training  to  State, 
Federal,  and  municipal  public  health 
laboratories:  (7)  provides  laboratorv 
support,  reference  services,  assessment. 
consultation,  and  training  for  CDC's 
international  tuberculosis  activities;  (8) 
develops,  evaluates,  or  improves 
conventional  and  molecular  methods  for 
the  detection,  classification, 
identification,  characterization,  and 
susceptibility  testing  of  mycobacteria 
and  mycobacteria-caused  diseases:  (9) 
conducts  studies  to  define  the  role  of 
bacterial  virulence  factors,  host  factors, 
and  pathogenic  and  immunologic 
mechanisms  in  disease  processes  and 


protective  immunity  and  develops, 
evaluates,  and  improves  immunologic 
methods  for  the  diagnosis  and 
prevention  of  mycobacteria-caused 
diseases;  (10)  develops  tissue  culture 
and  animal  models  of  mycobacteria- 
caused  diseases  and  conducts  studies  on 
chemotherapy,  immunotherapy, 
pathogenesis,  pathology-,  and  vaccines 
for  mycobacteria-caused  diseases:  (11) 
conducts  studies  on  the  isolation, 
taxonomy,  and  ecology  of  mycobacteria 
and  develops  tests  to  identify-  new 
species:  (12)  conducts  and  supports 
studies  to  characterize  newly  emerging 
pathogenic  species  of  Mycobacterium 
and  associated  diseases. 

Delete  in  their  entirety  the  following 
titles  and  functional  statements: 
Division  of  AIDS.  STD.  and  TB 

Laboraton-  Research  (CRN I 
Office  of  the  Director  (CRNl  I 
Hematologic  Diseases  Branch  (CRN3) 
Laboratory  Section  (CRN32) 
Surx'eillance  and  Epidemiology  Section 

(CRN33) 

Tuberculosis/Mvcobacteriologv  Branch 

(CRN8) 
Diagnostic  Mvcobacteriologv  Section 

(CRN82j' 
Immunology  and  Molecular 

Pathogenesis  Section  (CRN83) 
HIV  and  Retrovirology  Branch  (CRN A] 
Viral  Evolution  and  transmission 

Section  (CRNA2) 
Retroviral  Genetics  Section  fCRNA3l 
Molecular  Epidemiology  and  Zoonoses 

Section  (CRNA4] 
Virology  Section  (CRNA5] 
HIV  Immunology  and  Diagnostics 

Branch  (CRNBj 
Gonorrhea  Research  Branch  (CRNCj 
Syphilis  and  Chlamvdia  Branch  (CRND) 
Treponema  Section' (CRND2J 
Chlamydia  Section  (CRND3) 

Dated:  October  20.  2003. 
William  H.  Gimson, 

Chwf  Operating  Officer.  Centers  for  Disease 
Control  and  Prevention  (CDC). 
IFR  Doc.  03-27627  Filed  11-3-03;  8:45  ami 
BILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity:  Comment  Request 

Proposed  Projects 

Title:  Evaluation  of  Child  Care 
Subsidy  Strategies. 

OMB  .Vo    New  collection. 

Description:  To  conduct  four 
experiments  to  test  aspects  of  the  child 


care  subsidy  system.  This  OMB 
submission  will  refer  to  the  experiments 
in  the  first  two  sites;  Illinois  and 
Florida. 

The  State  of  Illinois  has  agreed  to 
conduct  two  simultaneous  experiments. 
The  first  will  test  the  impact  of 
receiving  a  child  care  subsidy  on 
parental  employment  and  income,  and 
on  the  stability  of  child  care 
arrangements;  the  second  experiment 
will  examine  the  impacts  of  losing  a 
subsidy  on  the  same  set  of  outcomes. 
For  the  first  experiments,  families  with 
incomes  above  the  current  income 
eligibility  ceiling  who  apply  for 
subsidies  will  be  approved  to  receive 
subsidies.  In  the  second  experiments, 
families  in  the  treatment  group  with 
incomes  above  the  eligibility  ceiling 
who  apply  to  be  recertified  to  continue 
using  subsidies  will  remain  eligible.  In 
addition,  each  experiment  will  test  the 
effects  of  a  longer  certification  period  by 
certifying  eligibility  for  some  families 
for  six  months  and  other  families  for 
one  year.  Families  in  the  two  treatment 
groups  will  retain  eligibility  for 
subsidies  over  the  two-year  study 
period,  provided  their  income  remains 
below  the  experimental  limit  and  they 
comply  with  other  requirements  {e.g.. 
continue  to  work).  Outcomes  will  be 
measured  through  administrative 
records  and  interviews  with  parents. 

In  Miami/Dade  County  Florida,  the 
study  is  an  experimental  test  of  the 
effects  of  three  early  language  and 
literacy  curricula  on  the  school- 
readiness  of  low-income  and  subsidized 
4-year-old  children  in  child  care 
centers.  Participating  centers  will  be 
randomly  assigned  to  one  of  three 
curricula  or  to  a  control  group.  All 
participating  centers  will  receive  a  set  of 
basic  literacy  materials  for  their 
classroom.  Teachers  in  the  curricula- 
centers  will  be  trained  on  their  given 
curricula.  Outcomes  will  be  measured 
through  classroom  observations  and 
child  assessments. 

Respondents 

Illinois:  Parents  who  apply  for 
subsidies  and  are  eligible  and  agree  to 
be  in  the  study  will  be  inter\'iewed  by 
telephone  or  in  person  up  to  three  times 
in  the  24  months  after  they  enter  the 
study. 

Florida:  Participating  classrooms  will 
be  observed  prior  to  the  implementation 
of  the  curricula.  Children  will  be 
assessed  at  the  end  of  the  school  year. 

Annual  Burden  Estimates: 
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Instrument 

NiimhPr  of                   Number  of  re-       Average  bur-        ,      ,  >,,,^^„„ 

Illinois  parent  survey  

5000  1                          3                           .5                     7500 

Cohort  V  1620  1  i                        3                      48fi 

Florida  child  assessments  J... 

Cohort  2;  1620  "                      2  1                        3                      972 

1 

Estinwted  Total  Annual  Burden 
/fours;  8958. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Pdpt^rwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
(.ijpies  of  the  proposed  collection  of 
mformation  can  he  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  .Administration. 
Office  of  Information  Services.  370 
L'Enfant  Promenade.  SW..  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
raari^isaacf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  informaticm  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  BOdays  of  this  publication. 

Dated;  October  28,  2003. 
Robert  Sar|is, 
Reports  Clearance  Officer. 
|FR  Doc.  03-27612  Filed  11-3-03;  8:45  am] 

BILUNG  COD|  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Grants  Application  Data 
Summarv'j  Administration  for  Native 


Americans,  Envir.  &  Lang.  Application 
Info, 

OMB.:  New  Collection. 

Description:  These  Grant  Application 
Data  Summary  (GADS)  forms  allow 
information  to  be  collected  as  part  of  a 
grant  application.  The  GADS  forms 
provide  information  used  to  prepare  the 
legislatively  mandated  annual  report  to 
Congress  on  the  status  of  American 
Indians.  Native  Alaskans,  Native 
Hawaiians  and  Pacific  Islander 
communities. 

The  purpose  of  these  information 
collections  is  to  collect  information 
from  applicants  that  the  Administration 
for  Native  Americans  can  use  for  more 
accurate  reporting  to  the  Administration 
for  Children  and  Families  and  to 
Congress  on  the  status  of  American 
Indians.  Native  Alaskans,  Native 
Hawaiians  and  Pacific  Islander 
communities. 

Respondents:  Tribal  Governments, 
Native  Non-Profits.  Tribal  Colleges  and 
Universities. 

Annual  Burden  Estimates: 


Instrument 


Grants  Application  Data  Summary — Environmental 
Grants  Application  Data  Summary — Language 


Estimated  Total  Annual  Burden 
Hour.s   36.400. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
.-\dministration  for  Children  and 
Families  is  soliciting  public  comment 
nn  the  specific  aspects  of  the 
information  collection  described  above. 

C'opies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  bv  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Administration. 
Office  of  Information  Services,  370 
L'Enfant  Promenade.  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address; 
rsargis'&acfhbs.oov.  All  requests  should 
be  identified  by  the  title  of  th«> 
information  collection. 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den tiours  per 
response 


Total  burden 
hours 


650 
650 


!i 


28 
28 


18,200 
18.200 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  qualitj",  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  601  days  of  this  publication. 


Dated:  October  28.  2003. 
Robert  Sargis. 
Reports  Clearance  Officer. 
|FR  Doc.  03-27613  Filed  11-.3-03;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  "Building  Strong  Families 
Demonstration  and  Evaluation." 

OMB  So.:  New  Collection. 

Description:  Currently,  the 
Administration  for  Children  and 
Families,  Department  of  Health  and 


Federal  Register/ Vol.  68,  No,   213  'Tuesday.  November  4.  2003    N 


ntices 


62461 


Human  Services,  is  conducting  the 
proiect  entitled  "Building  Strong 
Families  Demonstration  and 
Evaluation."  The  purpose  of  the  project 
is  to  determine  whether  well-designed 
interventions  can  help  low-income, 
unwed  parents  who  are  interested  in 
marriage,  fulhll  their  aspirations  for  a 
healthy  marriage  and  strong  family.  The 
project  plan  includes  obtaining 
information  from  focus  groups  of  low- 
income  men  and  women  who  have  had 
a  child  out-of-wedlock,  hiformation 
from  the  focus  groups  will  provide  a 
better  understanding  of  the  needs  and 
interests  of  these  men  and  women  and 
aid  in  the  design  of  interventions  that 
address  those  needs  and  interests.  At  a 


later  stage,  the  project  will  assess  the  net 
impact  of  inter\entions  with  couples 
beginning  round  the  time  of  the  birth  of 
their  child. 

Focus  groups  participants'  input  will 
be  sought  to  help  design  programs  to 
help  interested  couples  strengthen  their 
relationship,  achieve  a  healthy  marriage 
if  that  is  the  path  they  choose,  and  thus, 
enhance  child  and  family  well-being.  It 
is  expected  that  programs  will  be 
designed  around  two  main  components. 
First,  the  programs  will  provide 
instruction  in  the  skills  and  knowledge 
that  research  has  shown  to  be  associated 
with  increased  quality  and  stability  in 
relationships  and  marriage.  This  focus  is 
the  distinctive  component  of  the 


Building  Strong  Families  Demonstration 
and  Evaluation.  In  addition,  programs  to 
be  tested  will  help  couples  access  other 
services  that  they  may  need  to  sustain 
a  healthy  relationship  and  marriage 
{e.g.,  mental  health  services, 
employment  services). 

Respondents:  The  respondents  for  the 
Focus  Group  Protocols  and  information 
sheets  are  to  be  low-income,  unmarried, 
expectant  or  recent  parents  and  newly 
married  couples  with  children  who 
volunteer  to  participate.  The  attendance 
goal  for  each  group  is  8  to  12  people. 
Approximately  26  focus  groups  arc 
expected  to  be  convened  for  a  total  of 
208  to  312  respondents. 

Annual  Burden  Estimates: 


Table  i  —Estimates  of  Annualized  Burden  Hours 


Data  collection  instrument 


Focus  Group  Protocol 
Information  Shieet   

Total  


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


312  1 
312  I 


1.5 
0.1 


1.6 


468.0 
31.2 

499.2 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  bv 
writing  to  the  Administration  for 
Children  and  Families.  Office  of 
Administration.  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SVV.. 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  E-mail 
address:  rsargis@acf.hbs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street,  NW.. 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  ACF,  E-mail  address: 
l(iuren_wittenberg%omb. eop.gov. 

Dated:  October  28,  2003. 
Robert  Sargis. 
Report.^  Clearance  Officer. 
IFR  Doc.  03-27614  Filed  11-3-03;  8:45  am] 
BILLING  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No. 2003D-0497] 

Draft  Guidance  for  Industry  on 
Pharmacogenomic  Data  Submissions; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Pharmacogenomic 
Data  Submissions."  The  draft  guidance 
provides  recommendations  to  sponsors 
holding  investigational  new  drug 
applications  (INDs).  new  drug 
applications  (NDAs),  and  biologies 
license  applications  (BLAs)  on  what 
pharmacogenomic  data  to  submit  to  the 
agency  during  the  drug  development 
process,  the  format  of  submissions,  and 
how  the  data  will  be  used  in  regulator}' 
decisionmaking.  The  draft  guidance  is' 
intended  to  facilitate  scientific  progress 
in  the  area  of  pharmacogenomics,  which 
should  enable  the  FDA  to  use 
pharmacogenomic  data  in  regulatory 
pnlicies  and  decision  making. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
February  2.  2004.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time.  Submit  written  or 


electronic  comments  on  the  collection 
of  inf"r:r.  'tinn  by  January  5.  2004. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857;  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  {HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  a,  > .  >-  ;,   ;!..  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  and  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  on  the  draft 
guidance  and  the  collection  of 
information  to  http://wHiv.fda.gov/ 
dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  i.c-Ki  i   t  ..iult  •jjx  Dru-' 
Evaluation  and  Research  {HFD-850), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-594-5690,  or 

Raj  Puri,  Center  for  Biologies 
Evaluation  and  Research  {HFM-735), 
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Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rnckville,  MD  20852- 
1448,  :^n  1-82  7-04  T 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Although  the  field  of 
pharmacogennmics  is  in  its  infancy,  the 
promise  of  pharmacogenomics  lies  in  its 
potential  to  predict  sources  of 
mlerindi\idual  variability  in  drug 
response  (both  efficacy  and  toxicity), 
thus  allowing  individualization  of 
therapy  tf)  maximize  effectiveness  and 
minimize  risk  Pharmaceutical  sponsors 
have  been  reluctant  to  embark  on 
programs  of  pharmacogenomic  testing 
during  the  FDA-regulated  phases  of 
drug  development,  due  to  uncertainties 
in  how  FDA  will  react  to  the  data  being 
generated. 

To  facilitate  scientific  progress'in  the 
area  of  pharmacogenomics,  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
■'Pharmacogenomic  Data  Submissions." 
The  draft  guidance  provides 
recommendations  to  sponsors  holding 
INDs.  N'DAs.  and  BLAs  on  what 
pharmacogenomic  data  to  submit  to  the 
agency  during  the  drug  development 
process,  the  format  of  submissions,  and 
how  the  data  will  be  used  in  regulatory 
decisionmaking.  The  draft  guidance  is 
also  intended  to  faciliate  the  agency's 
use  of  such  data  during  regulatory 
decisionmaking. 

Sponsors  submitting  or  holding  INDs, 
NDAs.  or  BLAs  are  subject  to  FDA 
requirements  for  submitting  to  the 
agencv  data  relevant  to  drug  safetv  and 
efficacv  (§§  312.22,  312.23.  312. si. 
312.33'.  314.50.  314.81.  601.2,  and 
601.12  (21  CFR  312.22.  312.23,  312.31. 
312.33.  314.50.  314.81 .  601.2.  and 
601.12)).  These  regulations  were 
developed  before  the  advent  of 
widespread  animal  or  human  genetic  or 
gene  expression  testing.  FDA  has 
received  numerous  inquiries  about  how 
sponsors  who  are  conducting  such 
testing  can  comply  with  the  regulations. 
From  a  public  policv  perspective,  a 
number  of  fac:tors  should  be  considered 
when  interpreting  how  these  regulations 
should  apply  to  the  developing  field  of 
pharmacogenomics.  This  draft  guidance 
discusses  these  factors  as  well  as  the 
content  and  possible  formats  for 
submitting  pharmacogenomic  data  to 
the  agency  in  INDs.  NDAs.  and  BLAs 
and  how  FDA  expects  to  use  the  data  in 
rt'gulator\'  decisionmaking. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  tht>  draft  guidance.  Two 


copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  The  draft  guidance  and 
received  qomments  are  available  for 
public  e.xamination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  The  Paperwork  Reduction  Act  of 
1995 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501-3520)  (the  PRA). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  end  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partv. 
Section  3306(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3566(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  toUection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  th'ese  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necess^y  for  the  proper  performance 
of  FDA's  junctions,  including  whether 
the  inforntation  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  ai  the  burden  of  the  proposed 
collection!  °^  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  Qjinimize  the  burden  of  the 
collection!  on  respondents,  including 
through  tie  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 

Title:  Draft  Guidance  for  Industry  on 
Pharmacogenomic  Data  .Submissions. 

Description:  The  draft  guidance 
provides  tecommendations  to  sponsors 
submitting  or  holding  INDs,  NDAs,  or 
BLAs  on  tvhat  pharmacogenomic  data 
should  be  submitted  to  the  agency 
during  the  drug  development  process. 
Sponsors  holding  and  applicants 
submitting  INDs,  NDAs.  or  BLAs  are 
subject  to  FDA  requirements  for 
submitting  to  the  agency  data  relevant  to 
drug  safetv  and  efficacy  (§§  312.22, 
312.23,  312.31,  312. 33^  314.50.  314.81. 
601.2.  and  601.12). 


Description  of  Respondents:  Sponsors 
submitting  or  holding  INDs.  NDAs.  and 
BLAs  for  human  drugs  and  biologies. 

Burden  Estimate:  The  draft  guidance 
interprets  FDA  regulations  for  IND. 
NDA,  or  BL.\  submissions,  clarifying 
when  the  regulations  require 
pharmacogenomics  data  to  be  submitted 
and  when  the  submission  of  such  data 
is  voluntary-.  The  pharmacogenomic 
data  submissions  described  in  the  draft 
guidance  that  are  reqiured  to  be 
submitted  to  an  IND.  NDA,  BLA.  or 
annual  report  are  covered  bv  ihe 
information  collection  requirements 
under  parts  312.  314.  and  601  (21  CFR 
parts  312.  314.  and  601)  and  are 
approved  bv  OMB  under  control 
numbers  0910-t)014  (part  312— INDs; 
approved  until  January  1.  2006):  0910- 
0001  (part  314— NDAs  and  amiual 
reports:  approved  until  March  31.  2005): 
and  0910-0338  (approved  until  August 
31.  2005). 

The  draft  guidance  distinguishes 
between  pharmacogenomic  tests  that 
may  be  considered  valid  biomarkers 
appropriate  for  regulator\' 
decisionmaking,  and  other,  less  well 
developed  exploratory  tests.  The 
submission  of  exploratory 
pharmacogenomic  data  is  not  required 
under  the  regulations,  although  the 
agency  encourages  the  voluntary 
submission  of  such  data. 

The  draft  guidance  describes  the 
Voluntary  Genomic  Data  Submission 
(VGDS)  that  can  be  used  for  such  a 
voluntary  submission.  The  draft 
guidance  does  not  recommend  a  specific 
format  for  the  VGDS.  except  that  such 
a  voluntary  submission  be  designated  a 
VGDS.  The  data  submitted  in  a  VGDS 
and  the  level  of  detail  should  be 
sufficient  for  FDA  to  be  able  to  interpret 
the  information  and  independently 
analyze  the  data.  verif\-  results,  and 
explore  possible  genotype-phenotype 
correlations  across  studies.  FDA  does 
not  want  the  VGDS  to  he  overly 
burdensome  and  time-consuming  for  the 
sponsor. 

FD.'\  is  requesting  public  comments 
on  the  following  estimates  of  the  burden 
of  preparing  a  voluntary  submission 
described  in  the  draft  guidance  that 
should  be  designated  as  a  VGDS.  Based 
on  FDA's  familiarity  with  sponsors' 
interest  in  submitting  pharmacogenomic 
data  during  the  drug  de\elnpment 
process.  FDA  estimates  that 
approximately  20  sponsors  will  submit 
approximately  80  \'GDSs  and  that,  on 
average,  each  VGDS  will  take 
approximately  10  hours  to  prepare  and 
submit  to  FDA, 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  of 

Respondents 


No.  of  Responses  '       Total  Annual 
per  Respondent  Responses 


Genomic  Data  Submissions 


20 


80 


Hours  per 
Response 
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Total  Hours 


10 


800 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
at  h  ttp  ://v\'w\v.fda  .gov/cder/guidance/ 
in dex.h tm.  http ://iu^^^'. fda.gov/cber/ 
guidelines.htm,  or  httpj/wwi.v.fda.gov/ 
ohrms/ dockets /def a  u  It. htm. 

Dated:  October  28,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-27646  Filed  11-3-03;  8:45  am] 
BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel,  Clinical  Topic:  UIO, 
R21,R03.Data.  R01.K23S". 

Date:  November  10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Old  Town  Alexandria,  901 
Fairfax  Street.  Alexandria,  VA  22314. 

Contact  Person:  leanette  M  Hosseini.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Research,  National  Eye  Institute. 
Bethesda,  MD  20892.  (301)  451-2020. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  October  29,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-27710  Filed  11-3-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorj'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/ Committee.- National  Eye  Institute 
Special  Emphasis  Panel.  Retinal  Clinical 
Applications  Section  U. 

Date:  December  3.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Cr>'stal  City,  2399  Jefferson 
Davis  Hwy.  Arlington,  VA  22202. 

Contact  Person:  Jeanette  M  Hosseini.  PhD, 
Scientific  Review  Administrator.  Division  of 
E.xtramural  Research,  National  Eye  Institute. 
Bethesda,  MD  20892,  (301)  451-2020. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  29,  2003. 
LaVeme  Y.  StrinsfKld 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-27711  Filed  11-3-03:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences.  Notice  of  Closed  Meeting 

Pursuant  to  section  10(dj  of  the 
Federal  Advisor}'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
jmblic  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Same  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  Predoctoral  Research  Training  Grant. 

Date:  November  4-5,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Wace.  Holiday  Inn  Che\T  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Laura  K.  Moen.  PhD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  3AN-12. 
Bethesda.  MD  20892,  301-594-3998. 
moenl@nigms.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Ctitalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support:  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859.  Pharmacology. 
Physiology,  and  Biological  Chemistn,- 
Research:  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minoritv  Initiatives,  National 
Institutes  of  Health.  HHS) 

Dated:  October  29.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-27702  Filed  11-3-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  lU(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  nf  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
mdividuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Statistics  for  CHnical  AppHcations. 

Date:  November  18.  2003. 

Time:  9:,30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
.Veuroscience  Center.  6001  Executive 
Boulevard.  Rockville,  MD  20852,  (Telephone 
(Conference  Call). 

Contact  Persrm  Mark  Czarnolevvski.  PhD, 
Scientific  Review  .-Xdministrator,  Division  of 
Extramural  Aciivities.  National  Institute  of 
Mental  Heakh,  MH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6153,  MSC  9608. 
Bethesda.  MD  20892-9608,  301-402-8152, 
mczarnolSmniI.nih.gov. 

.\amp  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Caregiver  Assessment. 

Date:  November  18,  2003. 
■  Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard.  Rockville.  MD  20852,  (Telephone 
Conference  Call) 

Contact  Person:  Mark  Czamolewski,  PfiD. 
Scientific  Review  .Administrator.  Division  of 
Extramural  Activities.  National  Institutes  of 
Mental  Health,  NIH.  Neuroscience  Center. 
BOOl  Executive  Blvd..  Room  6153,  MSC  9608, 
Bethesda.  MD  20892-9608.  301-402-8152, 
mczarnolamaii.nih.gov. 
(t:atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants.  93,281,  Scientist  Development 
.■\wdrd.  Scienlist  Development  Award  for 
Clinicians,  and  Research  Scientist  .Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  oii^ealth.  HHSj 


Dated:  October  29,  2003. 

LaVeme  Y.  Stringiield, 

Director.  Office  of  Federal  Advisory 
CommittaB  Policy. 

[FR  Doc  03-27703  Filed  11-3-03;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee.  MBRS  Review 
Subcommittee  B. 

Date:  November  17-18,  2003. 

Time:  SS30  a.m.  to  2  p.m. 

AgendaiTo  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

ConlactlPerson:  Shiva  P.  Singh,  PhD, 
Office  of  Scientific  Review  National  Institute 
of  General]  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN-12C.  Bethesda,  MD  20892. 

This  notice  is  being  published  le.ss  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation^  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiologj.  and  Biological  Chemistry 
Research:  03.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  October  29.  2003, 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committea  Policy. 

IFR  Doc.  03-27704  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Date:  November  5-6.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Arthur  L.  Zachary,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building,  Room  3AN-18. 
Bethesda,  MD  20892.  (.301)  594-2886. 
zacharyn'&nigms  .nih.gov . 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minoritv  Biomedical 
Research  Support;  93.821,  Cell  Biologv  and 
Biophysics  Research:  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  October  29,  2003, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Comrnittee  Policy. 

[FR  Doc.  0.3-27705  Filed  1 1-3-03;  8:45  am) 

BILLING  CODE  41 40-01 -M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  tn  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S,C.  Appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would,  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
NIMH  M-RISPS  (R24). 

Date:  November  13-14,  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  N\V..  Washington.  DC  20037. 

Contact  Person:  Benjamin  Xu.  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard.  Room  6143.  MSC 
9608,  Bethesda,  MD  20892-9608,  301-443- 
1178,  benxul@maii.nih  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  October  29,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-27706  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel:  Alcohol  Education  Project 
Grants  (R25). 

Date:  November  24,  2003. 
'  Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant  ■ 
applications. 

Place:  National  Institutes  of  Health.  Wilco 
Building,  6000  Executive  Boulevard,  Room 
411,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Jeffrey  I.  Toward,  PhD. 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409,  Bethesda,  MD  20892-7003,  (301) 
435-5337. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  October  29.  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-27707  Filed  11-3-03;  8:45  am) 

BILi-ING   CODE    ^140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 
Minority  Training. 

Dofe,- November  10.  2003. 

Time:  1  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.  Room  6142.  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-1513. 
psherida@mail.nib  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 
Ancillan.'  studies  to  the  STAR'D  Project- 
Depression  Treatment  VariabiHtv. 

Date:  November  17,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.- National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Houmam  H.  Araj.  PhD, 
Scientific  review  Administrator.  Division  of 
Extramural  Activities,  National  .Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6148.  MSC  9608. 
Bethesda.  MD  20892-9608.  301-443-1340. 
haraj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  29,  2003, 

La\'eme  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-27708  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine:  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
!s  hereby  given  of  a  meeting  of  the 
PubMed  Central  National  Advisory 
Ciommittee 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
lU  ailable.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\-  the  Contact  Person  listed  below 
m  advance  nf  the  meeting. 

Same  of  Committee:  PubMed  Central 
National  Advisory  Committee. 

Date:  December  2.  2003. 

Time:  9:3P  a.m.  to  4  p.m. 

Agenda:  Review  and  Analysis  of  Systems. 

Place:  National  Librar\-  of  Medicine. 
Building  38.  2nd  Floor  Board  Room,  8600 
Rockville  Pike,  Bethesda.  MD  20892. 

Contact  Person:  David  [.  Lipman.  MD, 
Director,  Natl  Ctr  for  Biotechnology 
Information.  National  Librar\'  of  Medicine. 
Department  of  Health  and  Human  Services. 
Bethesda.  MD  20894. 

.\n\-  interested  person  may  file  written 
commenCs  \vith  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
►"mployees.  Persons  without  a  government 
ID.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  bttp:// 
n-n-^v  pubmedcentral.nih.gov/about/nac/ 
html,  where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available 

(Catalogue  of  federal  Domestic  Assistance 
Program  Nos.  93,879.  Medical  Librar>' 
.Assistance,  National  Institutes  of  Health, 
HHS] 

Dated:  October  29,  2003, 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policv 

[FT?  Doc.  03-27701  Filed  1 1-3-03:  8:45  am] 

BILUNG  CODE  41 40-41 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Amended 
Notice  of  Meeting 

Noticelis  hereby  given  of  a  change  in 
the  meeting  of  the  Respiratory 
Physiology  Study  Section.  November  3. 
2003.  8:30  a.m.  to  November  4.  2003.  5 
p.m..  Gotemor's  House  Hotel,  1615 
Rhode  Island  Avenue,  NW., 
Washington,  DC  20036  which  was 
published  in  the  Federal  Register  on 
October  27.  2003.  68  FR  61223-61225. 

The  meeting  will  be  held  at  the 
Washington  Terrace  Hotel.  1515  Rhode 
Island  Avenue,  Washington.  DC  20005.  . 
The  meeting  dates  and  time  remain  the 
same.  The  meeting  is  closed  to  the 
public. 

Dated:  October  29,  2003. 

La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committed  Policy. 

[FR  Doc.  00-27700  Filed  11-3-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  BSPH 
Overflow. 

Date:  Ncjvember  6,  2003. 

Time:  8  am.  to  1  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue.  NW.,  Washington.  DC 
20005 

Contact  Person:  Theresa  M.  Montini,  BA, 
MSW,  PhD.  Scientific  Review  .-administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockiedge  Drive, 


Room  S220.  MSC  7852.  Bethesda,  MD  20892, 
(301)  435-1775,  montmiticsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee  AIDS  and  Related 
Research  integrated  Review  Group; 
Behavioral  and  Social  Science  Approaches  to 
Preventing  HIWAIDS  Study  Section. 

Date:  November  6-7.  2003. 

rime;  1  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Washington  Terrace  Hotel  1515 
Rhode  Island  .-Xvenue.  NW..  Washington.  DC 
20005. 

Contact  Person.  Theresa  M.  Montini,  MSW. 
PhD.  Scientific  Review  .Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockiedge  Drive.  Room  5220; 
MSC  7852.  Bethesda.  MD  20892-7852.  (301) 
435-1775,  montini®csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitation  simposed  by  the  review  and 
funding  cvcle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ALTX-4 
Member  Conflicts. 

Dote;  November  10.  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockiedge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Najma  Begum.  PhD,^ 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive.  Room  2175, 
MSC  7818.  Bethesda.  MD  20892,  301-435- 
1243.  begumn<icsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  CLHP  2 
Member  ."Kpplications. 

Date:  November  10.  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockiedge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person'  Yvette  .M.  Davis,  V'MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockiedge  Drive.  Room  3152, 
MSC  7770,  Bethesda.  MD  20892.  (301)  435- 
0906. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel; 
Biobehavioral  Mechanisms  of  Stress  and 
Psychoneuroimmunology. 

Date:  November  10,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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P/are;  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conferenc:e  Call). 

Contact  Person:  Luci  Roberts,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3188. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0692 .  roberlu'icsr-nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Structure 
Biology  of  AML. 

Date:  November  10,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
RockJedge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Delia  Tang,  MD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4126,  MSC  7802, 
Bethesda,  MD  20892,  (301)  435-2506, 
tangd@csr.  nih  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  ZRGl  COP 
02M:  Glioma. 

Dafe;  November  10,  2003, 

Time:  4  p.m,  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Neal  B.  West,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  RockJedge  Drive,  Room  2114. 
MSC  7804.  Bethesda,  MD  20892-7808.  (301) 
435-2633.  westnea@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  ALTX-4 
Member  Conflicts. 

Da/e;  November  11,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Najma  Begum,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892,  301^35- 
1243,  begumn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

Name  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel;  ZRGl  F04 
20L  Chemistry 'Biophysics  Fellowship  Panel. 


Da(e.  November  12-14.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Churchill  Hotel.  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Contact  Person:  David  R.  Jollie,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)-435- 
1722,  jollieda@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel: 
Proteoglycansin  Neural  Development  Study 
Section. 

Date:  November  12,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  M.  Sveda.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5152, 
MSC  7842,  Bethesda,  MD  20892,  (301)Ht35- 
3565.  svedam@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel; 
Pathogenesis  of  Infart  Leukemia. 

Date:  November  12,  2003, 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Gubanich,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6204, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767,  gubanics@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  ZRGl  F04 
21L  Chemistry/Biophysics  Fellowship  Panel. 

Date:  November  12.  2003. 

Time:  4  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel.  1914  Connecticut 
Avenue,  NW„  Washington,  DC  20009, 

Contact  Person:  David  R,  Jollie.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156, 
MSC  7806.  Bethesda,  MD  20892.  (301)-435- 
1722.  jollieda@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  of  Scientific 
Review  Special  Emphasis  Panel;  Gene 
therapy. 

Date:  November  12.  2003, 

Time:  4  p.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng.  PhD.  MBA. 
Scientific  Review  Administrator.  Center  for 
Scientific  Re%'iew.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6200, 
MSC  7804.  (For  courier  deliverw  use  MD 
20817),  Bethesda,  MD  20892,  301-435-1715. 
nga@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  of  Scientific 
Re\-iew  Special  Emphasis  Panel;  NIBIB 
Career  Award  Review. 

Dare;  November  13,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Bonnie  Dunn.  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
Biomedical  Imaging  and  Bioengineering. 
6707  Democracy  Blvd..  Suite  920,  Bethesda. 
MD  20892.  301^96-8633, 
dunnbo@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  of  Scientific 
Review  Special  Emphasis  Panel;  ZRGl  TMP 
99:  Parasite  Vectors. 

Dfl/e;  November  13-14,  2003. 

Time:  8  a.m.  to  5  p.m. 

AgendaiTo  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Belljesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Jean  Hickman.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflict:  Cancer  and  Environmental 
Epidemiology. 

Date:  November  13,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Washington/Che\7 
Chase.  5520  Wisconsin  Avenue.  Chevy 
Chase.  MD  20815. 

Contact  Person:  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3158. 
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MSC  7770.  Bethesda.  MD  20892,  (301)  435- 
()fi9.T.  hardvan'&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
lidvs  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
hinding  cycle. 

Mame  of  Committee:  Center  for  Scientific 
Review  Spec:ial  Emphasis  Panel;  Small 
Business.  Genetics,  Genomics  and  Nucleic 
Acid  Technologies. 

Dofe  November  13-14.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor  s  House  Hotel,  1615  Rhode 
Island  Avenue,  N\V,,  Washington,  DC  20036. 

Contact  Person:  Michael  A.  Marino,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive  Rm.  2216  MSC 
7890.  Bethesda,  MD  20892,  301-435-0601, 
;7i  arm  omi@csr.  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group;  AIDS 
Molecular  and  Cellular  Biology  Study 
Section. 

Date.  November  13-14,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  7400 
Wisconsin  \ve..  Bethesda,  MD  20814. 

Contact  Person:  Kenneth  A.  Roebuck.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5214, 
.MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1166.  roebuckkScsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\'ame  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group;  AIDS 
Immunology  and  Pathogenesis  Study 
Section. 

Date:  November  13-14,  2003. 

Time:  8  a.m.  to  5  p.m,    " 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Hotel  Embassy  Row.  2015 
.Massachusetts  Avenue,  Washington,  DC 
^0036. 

Contact  Person:  Abraham  P.  Bautista,  MS, 
.MSC.  PhD,  Scientist  Review  Administrator, 
Center  for  Scientific  Review,  National 
fastitutes  of  Health,  6701  Rockledge  Drive. 
Room  5102.  MSC  7852.  Bethesda,  MD  20892. 
(301)  435-1506.  bautista'^csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Same  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group;  AIDS- 
associated  Opportunistic  Infections  and 
Cancer  Studv  Section. 

Do(e,  November  13-14.  2003. 

Time:  8  a.m.  to  S  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator,  Center 
for  ScientiJRc  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168,  morkalve@csr.nih.gov . 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  SBIR/STTR: 
Cancer  Di^nostic  and  Treatment. 

Date:  November  13-14,  2003. 

Time:  8  p.m.  to  5  p.m. 

Agendatlo  review  and  evaluate  grant 
applications. 

Place:  Rjtz-Carhon  Hotel,  1700  Tysons 
Boulevard,  McLean,  VA  22102, 

Contact  Person:  Hungyi  Shau,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6214, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1720,  shauhung@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations!  imposed  by  the  review  and 
funding  cytle. 

Name  of,Committee:  Health  of  the 
Population  Integrated  Review  Group;  Health 
Services  Otganization  and  Delivery  Study 
Section. 

Date:  Ndv-ember  13-14,  2003, 

Time:  8:  JO  a.m.  to  5  p.m. 

Agenda:p^o  review  and  evaluate  grant 
applicatioi^s. 

Place:  Ht)tel  Adagio,  550  Geary  Street,  San 
Francisco,  CA  94102, 

Contact  person:  Charles  N,  Raffertv,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
3562,  raffe'ttc@csr. nih.gov. 

This  notke  is  being  published  less  than  15 
days  prior  \o  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cytle. 

Name  of\Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Bio 
Terrorism  k  Emerging  Infectious  Diseases. 

Date:  Nofiember  13-14,  2003, 

Time:  8:30  a.m.  to  5  p.m. 

/Igenda; fl'o  review  and  evaluate  grant 
applicatioils. 

Place:  Wj'ndham  City  Center,  1143  New 
Hampshirel  Avenue,  NW,,  Washington,  DC 
20037.        j 

Con/act  Person:  Joseph  D.  Mosca,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
2344,  mosciajos@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Aging 
Systems  and  Geriatrics  Study  Section. 

Date:  Notember  13,  2003. 


Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  e\dluate  grant 
applications. 

Place:  Holiday  Inn  Selec  t  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  Charles  G.  Hollingsworth, 
PhD,  Scientific  Review  .administrator.  Center 
for  Scientific:  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5179, 
MSC  7840.  Bethesda,  MD  20892,  301-435- 
2406,  hollinc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group;  Ethical,  Legal,  and 
Social  Implications  of  Human  Genetics. 

ZJa/e:  November  13-14.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  Rudy  O.  Pozzatti.  PhD, 
Scientific  Review  Adminis*rator.  Scientific 
Review  Branch.  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Building  31.  Room  B2B37,  Bethesda, 
MD  20892.  (301)  402-0838. 
pozzattr@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  HOP: 
Review  of  Small  Business  Applications. 

Da/e;  November  13-14.  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Madison  Hotel.  1155  15th 
Street,  NW..  Washington.  DC  20005. 

Contact  Person:  Valerie  Durrant.  PhD. 
Scientific  Review  Adminstrtator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3148, 
Bethesda.  MD  20892,  (301)  435-^554. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  NIBIB 
Institutional  Training  Grant  Review. 

Da/e:  November  13,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Bonnie  Dunn,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
Biomedical  Imaging  and  Bioengineering, 
6707  Democracv  Blvd.,  Suite  920.  Bethesda, 
MD  20892.  301^96-8633. 
dunnbo@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  CeiWf.i  lor  st:ientiiic 
Review  Special  Emphasis  Panel; 
Transcriptional  Immunology. 

Dnfe.  November  13.  2002.'  . 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Cathleen  L.  Cooper,  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  Department  of  Health  and  Human 
Services,  6701  Rockledge  Drive,  Room  4208, 
MSC  7812,  Bethesda,  MD  20892.  301-435- 
3566,  cooperc®csr.nih.goy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

Mame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  ZRGl  TPM 
()3M:  DNA  Damage  and  Repair. 

Date:  November  13.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Pe/so/i;Martin  L.  Padarathsingh. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6212.   ■ 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1717.  padaratm^ijcsr. nih.gov. 

This  notice  is  being  published  less  than  15 
da\'s  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  Cell  Death 
and  Injury  in  Neurodegeneration  Study 
Section. 

Da(e.- November  13.  2003. 

Time:  2:30  p.m.  to  3  p.m. 

Agejida:  To  review  and  evaluate  grant 
applications. 

Place:  VVyndhani  Riverfront  Hotel.  701 
Convention  Center  Boulevard.  New  Orleans. 
LA  70130. 

Contact  Person:  David  L.  Simpson.  MD. 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192, 
MSC  7846,  Bethesda.  MD  20892,  (301)  435- 
1278.  simpsod&mail.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cell  Death 
and  Injury  in  Neurodegeneration, 

Date:  November  13-15,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Riverfront  Hotel,  701 
Convention  Center  Boulevard,  New  Orleans, 
LA  70130. 

Contact  Person:  David  L.  Simpson.  MD. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192, 


.MSC,  Tatb.  Bethesda.  MU  20892,  (301)  435- 
1278.  simpsod@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  Hearing 
Mechanisms:  Animal  Studies. 

Da/e.- November  13.  2003. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop.  PhD. 
Scientifii;  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  domestic  Assistance 
Program  Nos.  93.306,  comparative  Medicine; 
93,333,  clinical  Research,  93,306.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  October  29,  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor}' 

Committee. Policy. 

!KR  Doc.  03-27709  Filed  11-3-03:  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTfv'Er 
SECURITV 


E-AN'D 


Depar-niental  Advisory  Committee  on 
Commercial  Operations  of  the  Bureau 
of  Customs  and  Border  Protection 
CCOAC") 

AGENCY:  Department  of  Homeland 

Security. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  location  for  the  fourth 
meeting  of  the  eighth  term  of  the 
Departmental  Advisory  Committee  on 
Commercial  Operations  of  the  Bureau  of 
Customs  and  Border  Protection  (COAC). 
and  the  expected  agenda  for  its 
consideration, 

DATES:  The  ne.xt  meeting  of  the  COAC 
will  be  held  on  Tuesday,  November  18. 
2003  at  9  a,m.  in  the  Horizon  Room, 
Ronald  Reagan  Building,  located  at  1300 
Pennsylvania,  N\V,.  Washington.  DC 
20229,  The  duration  of  the  meeting  will 
b«  appro\imatel\-  f'Mir  hrMir^: 

FOR  FURTHER  INFORMATION  CONTACT: 
Vetta  Jeffries,  Department  of  Homeland 
Security,  202-282-8468, 


SUPPLEMENTARY  INFOR'/ATION:  This 
;;.tt:.;.^  is  open  ti.  ;.,.  j.^ulic.  However, 
participation  in  the  COACs 
deliberations  is  limited  to  COAC 
members.  Homeland  Security  and 
Treasury  Department  officials,  and 
persons  invited  to  attend  the  meeting  for 
special  presentations.  All  persons 
entering  the  building  must  be  cleared  bv 
building  security  at  least  72  hours  in 
advance  of  the  meeting.  Personal  data  to 
obtain  this  clearance  must  be  submitted 
to  Vetta  Jeffries,  202-282-8468,  no  later 
than  2  p.m.  EST  on  Wednesday. 
November  12,  2003. 

Agenda 

The  COAC  is  expected  to  pursue  the 
following  agenda,  which  may  be 
modified  prior  to  the  meeting: 

(1)  Security  Sub-Committee  Report 
(Advance  Manifest  Rules.  Free  and 
Secure  Trade  (FAST  program).  Customs- 
Trade  Partnership  Against  Terrorism 
and  the  Container  Securitv  Initiative 
(CTPAT  and  CSl).  CBP  Human  Capital 
Plan). 

(2)  DHS  Briefing  on  DHS  Re- 
Organization. 

(3)  Other  Issues  (E-Rulings  Project. 
CBP  Participation  on  WTO  Task  Force 
lor  Global  Security  Standard.  Customs 
Broker  Exam,  and  Revision  of  Customs 
Forms). 

Dated:  October  29.  2003. 
C.  Stewart  V'erdery. 

Assistant  Secretan,'  lor  Border  and 
Transportation  Security  Policy  and  Planning. 
IFR  Do( .  03-27763  Filed  10-31-03:  4:44  pm] 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  HO':  f\.i'.[: 
SECURITY 

'■eciP'p.'  Emergency  Management 

Agency 

fFEMA-1485-Dm 


!SV'van:3    ^'-ei 


sas:e'  Decia'atcn 


i  :■.  ?  \CY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Securitv. 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-1485-DR).  dated  August  23, 
2003.  and  related  determinations. 
EFFECTIVE  DATE:  October  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705, 
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SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
(Commonwealth  of  Pennsylvania  is 
hereby  amended  to  mclude  the 
following  areas  among  those  areas 
determined  to  ha\e  been  ad\ersely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  23.  2003: 

Blair  County  for  individual  Assistance. 

Crawford.  Lawrence.  McKean.  Mercer. 
Potter.  Tioga.  Venango.  Warren,  and  Wayne 
Counties  for  Individual  Assistance  (already 
designated  for  Public  Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program:  97.032.  Crisis 
Counseling;  97.033.  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
.Assistance  IDU.A);  97.046.  Fire  Management 
Assistance;  97.048.  Individual  and 
Hou-^ehold  Housing;  97049.  Individual  and 
Household  Disaster  Housing  Operations; 
97,050  Individual  and  Household  Program- 
Other  Needs.  97.036.  Public  Assistance 
Grants;  97,039,  Hazard  Mitigation  Grant 
Program] 

Michael  D.  BrowTi, 

Under  Secretary:  Emergency  Preparedness 
and  Response.  Department  of  Homeland 

Secuntv. 

(FR  Dor   03-27623  Filed  11-3-03;  8:45  am] 
BILLING  CODE  9110-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Etnergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  8  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR).  dated  September  18.  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  October  21,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Divisitm,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 


catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18,  2003: 

The  Independent  City  of  Vv^illiamsburg  and 
the  counties  of  Albemarle.  Amherst, 
Buckingham,  Fluvanna,  and  Rappahannock 
for  Categories  C  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance,  including  direct 
Federal  assistance  and  debris  removal 
(Categon,'  A)  and  emergency  protective 
measures  (Category  B).  including  direct 
Federal  assistance  under  the  Public 
Assistance  program.) 

(The  following  Catalog  of  F'ederal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Communitj'  Disaster  Loans:  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program;  9C.034.  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individual  and 
Householdl  Housing;  97.049,  Individual  and 
Householdl  Disaster  Housing  Operations: 
97.050  Individual  and  Household  Program — 
Other  Needs.  97.036,  Public  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.)  I 

Michael  D.  Brown. 

L'nder  Secretary,  Emergency  Preparedness 
and  Response.  Department  of  Homeland 
Security. 

[FR  Doc.  0$-27624  Filed  11-3-03;  8:45  amj 

BILLING  CODE  9110-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1491-DR] 

Virginia;  Amendment  No.  9  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Fi'deral  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1491-DR).  dated  September  18.  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  October  18,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705, 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 


Order  12148,  as  amended.  Louis  H. 
Botta,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  David  Fukutomi  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  .Numbers  (CFDA]  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans:  97.031,  Cora 
Brown  Fund  Program:  97,032.  Crisis 
Counseling;  97.033.  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DU.A);  97.046.  Fire  Management 
Assistance;  97.048,  Individual  and 
Household  Mousing;  97,049.  Individual  and 
Household  Disaster  Housing  Operations: 
97.050  Individual  and  Household  Program- 
Other  Needs.  97,036,  Public  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

Under  Secri'tan.-.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-27625  Filed  11-3-03;  8:45  amj 

BILLING  CODE  9110-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Federal  Radiological  Preparedness 
Coordinating  Committee  Meeting 

AGENCY:  Federal  Emergency 
.Management  Agency  (FEMA). 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  advises  the  public  that  the 
FRPCC  will  meet  on  December  2,  2003, 
in  Rpckville,  Maryland. 
DATES:  The  meeting  will  be  held  on 
December  2,  2003.  at  9  a.m. 
ADDRESSES:  The  meeting  will  bo  held  at 
U.S.  Nuclear  Regulatory  Commission, 
Auditorium.  Two  White  Flint  North, 
Rockville.  Maryland  20852-27J8. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Tenorio.  FEMA.  500  C  Street.  SW.. 
Washington,  DC  20472.  telephone  (202) 
646-2870;  fax  (202)  646-4321;  or  e-mail 
pat.tenorio&dhs.gov. 
SUPPLEMENTARY  INFORMATION:  The  role 
and  functions  of  the  FRPCC  are 
described  in  44  CFR  351.10(a)  and 
351.11(a),  The  Agenda  for  the  upcoming 
FRPCC  meeting  is  expected  to  include: 
(1)  Introductions.  (2)  Federal  agencies' 
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updates.  (3)  old  business.  (4)  new- 
business,  and  (5)  business  from  the 
floor. 

The  meeting  is  open  to  the  public, 

subject  to  the  availability  of  space. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  oral  statements  from 
the  public  of  not  more  than  five  minutes 
in  length.  Any  member  of  the  public 
who  wishes  to  make  an  oral  statement 
at  the  December  2.  2003.  FRPCC 
meeting  should  request  time,  in  writing, 
from  W.  Ciaig  Conk! in.  FRPCC  Chair. 
FEMA.  500  C  Street.  S\V..  Washington. 
DC  20472.  The  request  should  be 
received  at  least  five  business  davs 
before  the  meeting.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  FRPCC  should  mail 
the  statement  to:  Federal  Radiological 
Preparedness  Coordinating  Committee, 
c/o  Pat  Tenorio.  FEMA,  .500  C  Street, 
SW.,  Washington.  DC  20472. 

W.  Craig  Conklin, 

Chiej.  Nuclear  and  Chemical  Hazards 
Branch.  Preparedness  Division.  Federal 
En^ergency  Management  Agencv.  Chair, 
Federal  Radiological  Preparedness 
Coordinating  Committee. 

[PR  Dor  n:i-27R2fi  Filed  11-3-03;  8:45  am] 

BILLING  CODE  6-1 8-06-  P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  30-day  notice  of  information 
collection  under  review:  Immigration 
Bond:  Form  1-352. 

The  Department  of  Homeland 
Security  (DHS)  and  the  Bureau  of 
Immigration  and  Customs  Enforcement 
(ICE)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  December  18. 
2002  at  67  FR  7  751 1 .  allowing  for  a  60- 
day  pub'ic  comment  period.  No 
comments  were  received  bv  the  agency 
on  this  proposed  information  collection. 
The  DHS  is  now^  seeking  a  three-vear 
approval  on  this  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  4. 


2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulator}- 
Affairs,  Attention:  Department  of 
Homeland  Security  Desk  Officer,  725- 
17th  Street,  NW.,  Room  10235, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  T\j)p  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Immigration  Bond. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-352, 
Bureau  of  Immigration  and  Customs 
Enforcement. 

(4)  Affected  public  ivho  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  collected  on  this 
form  is  used  by  DHS  to  ensure  that  the 
person  or  company  posting  the  bond  is 
aware  of  the  duties  and  responsibilities 
associated  with  the  bond.  The  form 
serves  the  purpose  of  instruction  in  the 
completion  of  the  form,  together  with  an 
explanation  of  the  terms  and  conditions 
of  the  bond. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  25.000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Ser\'ices  Division.  U.S.  Department  of 
Homeland  Security.  Room  4034,  425  I 
Street,  NW.,  Washington.  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Steve  Cooper,  DHS  PRA 
Clearance  Officer,  U.S.  Department  of 
Homeland  Security,  Office  of  the  Chief 
Information  Officer.  Regional  Office 
Building  3.  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  October  29,  2003. 
Richard  A,  Sloan, 
Department  Clearance  Officer,  U.S. 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
[FR  Doc.  03-27715  Filed  11-3-03;  8:45  am] 

BILLING  CODE  a-".  T  W 


INTER-AMERICAN  FOUNDATION 

Sunshine  Act;  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  November  13,  2003.  9:30 

PLACE:  Inter-American  Foundation.  901 
N.  Stuart  Street,  Tenth  Floor,  Arlington. 
Virginia  22203. 
STATUS:  Open  session. 
MATTERS  TO  BE  CONSIDERED: 
A.  iiuara  ui  Uiiecturs  Business 

1.  Welcome  and  Swearing  in  of  New 
Members. 

2.  Approval  of  Minutes  of  Last 
Meeting. 

3.  Presidents  Report. 

•  Over\'iew  of  Fiscal  Year  2003 

•  Grant  Review  Process 

•  Congressional  Update 

•  Alternative  Funding  Mechanisms 

•  Evaluation  and  Preliminar>'  GDF 
Results 

4.  Restoration  of  Appropriation  in 
Light  of  Operations.  Performance. 
Demand  and  Potential. 

5.  Millennium  Challenge  Account: 
Guidance  and  Planning  for 
Implementation. 
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6.  Update  on  the  Curporate 
P^nundation  Network  and  its  CEO 
Committee. 

7.  Presentation  on  \AV  Work  in  the 
Area  of  Transnationalism. 

B.  Lunch  with  Presentation  on 
Nicaragua. 

C  Coffee  with  Staff, 
FOR  FURTHER  INFORMATION  CONTACT: 
C^aroKn  Karr.  General  Counsel,  (703) 
306-4350. 

Dated:  October  31,  2003. 
Carolyn  Karr. 

Gfneml  Counsel. 

|FR  Doc   03-27857  Filed  10-31-03;  1:05  pm] 

BILLING  CODE  7025-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for  Mingo, 
Pilot  Knob,  and  Ozark  Cavefish 
National  Wildlife  Refuges  in  Southern 
Missouri  and  Patoka  River  National 
Wildlife  Refuge  (NWR)  in  Southwestern 
Indiana 

AGENCY:  Fish  and  Wildlife  Service. 

Intt.Tior. 

ACTION:  Notice  of  intent. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  Comprehensive 
Conservation  Plans  fCCP)  and 
Environmental  Assessments  (EA) 
pur'iudnt  to  the  National  Environmental 
Polirv  Act  (NEPA)  and  its  implementing 
regulations,  for  the  follow-ing  National 
Wildlife  Refuges;  Mingo  NWR  in  Wayne 
and  Stoddard  Counties.  Missouri,  Pilot 
Knob  NWR  in  Iron  County,  Missouri 
and  Ozark  Cavefish  .NWR  in  Lawrence 
Countv.  Missouri,  which  are  managed 
hv  Mingo  NWR  staff  and  Patoka  River 
NWR  in  Gibson  and  Pike  Counties, 
IndidUd. 

The  Service  is  furnishing  this  notice 
in  compliance  with  the  National 
Wildlife  Refuge  Svstem  AdministratioiT' 
Act  of  1966.  as  amended  (16  U.S.C. 
668dd  pf  seq).  to  achieve  the  following: 

1.  Advise  other  agencies  and  the 
public  of  our  intentions;  and 

2.  Obtain  additional  suggestions  and 
information  on  the  scope  of  alternatives 
and  impacts  to  be  considered. 

Open  house  style  meetings  and  focus 
group  meetings  will  be  held  during  the 
scoping  phase  of  the  CCP  development 
process. 

In  addition,  the  Service  is  inviting 
comments  on  archeologicai.  historic, 
and  traditional  cultural  sites  in 


accordance  with  the  National  Historic 
Preserv'ation  Act.  Cultural  resource 
overview  studies  will  be  conducted  to 
identify  known  historic  and  cultural 
sites  on  the  refuges. 

Special  mailings,  newspaper  articles, 
and  other  media  announcements  will 
inform  people  of  the  opportunities  for 
written  input  throughout  the  CCP 
planning  process. 
DATES:  We  estimate  that  the  draft 
environmental  documents  will  be 
available  in  2005. 
ADDRESSES: 

1.  Address  comments  for  Mingo  NWR, 
Pilot  Knob  NWR  or  Ozark  Cavefish 
NWR  to:.  Refuge  Manager,  Mingo 
National  Wildlife  Refuge.  24279  State 
Highway  51,  Puxico.  Missouri  63960- 
0103. 

2.  Address  comments  for  Patoka  River 
NWR  tor  Refuge  Manager,  Patoka  River 
National  Wildlife  Refuge,  5IOV2  West 
Morton  Street.  Oakland  City,  Indiana 
47660-0217. 

You  may  find  information  on  the  CCP 
planning  process  and  submit  comments 
electronically  at  the  planning  Web  site: 
http://nUdivest.fws.gov/planning/ 
index. httn  or  you  may  e-mail  comments 
to:  r3plcmning@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Mavcroft,  Refuge  Manager, 
Mingo  N\VR,'at  573-222-3589  or  Bill 
McCoy.  Refuge  Manager,  Patoka  River 
NWR,  at  812-749-3199. 
SUPPLEMENTARY  INFORMATION:  By  Federal 
law.  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  CCP  will  provide  other  agencies 
and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuge  and  how  the  Service  will 
implement  management  strategies. 

The  CCP  planning  process  will 
consider  many  elements,  including 
wildlife  and  habitat  management, 
habitat  protection  and  acquisition, 
wilderness  preservation,  public 
recreational  activities,  industrial  use, 
and  cultural  resource  preservation. 
Public  input  into  this  planning  process 
is  essential. 

The  Service  will  prepare  an 
Environmental  Assessment  (EA)  in 
accordance  with  procedures  for 
implementing  NEPA  found  in  the 
Departmental  Manual  516  DM  6, 
Appendix  1. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 


amended  (42  U.S.C.  4321  et  seq.].  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

Dated:  October  22,  2003. 
Marvin  Moriarty. 
Acting  Regional  Director. 
jFR  Doc.  03-27666  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310-01:  WYW1 55050] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 
WYW1 55050 

AGENCY:  Bureau  of  Lane!  Management, 

Interior. 

ACTION:  Notice  of  Proposed 

Reinstatement  of  Terminated  Oil  and 

Gas  Lease 


SUMMARY:  Pursuant  to  the  provisions  of 
30  U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW155050  for  lands  in  Converse 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  Pamela  J. 
Lewis,  Chief,  Fluid  Minerals 
Adjudication  (307)  775-6176. 
SUPPLEMENTARY  INFORMATION:  The  lessee 
has  agreed  to  the  amended  lease  terms 
for  rentals  and  royalties  at  rates  of 
*^S10.00  per  acre,  or  fraction  thereof,  per 
year  and  16-/:i  percent,  respectively.  The 
lessee  has  paid  the  required  S500 
administrative  fee  and  $166  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  ail  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C, 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl 55050  effective  March  1, 
2003.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  rovalt'  rates  cited 
above. 

Dated:  September  26.  2003. 
Pamela  I.  Lewis, 

Ctiief.  Fluid  Minerals  Adjudication. 

[FR  Doc.  03-27634  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4310-22-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZAR  04543] 

Public  Land  Order  No.  7589:  Partial 
Revocation  of  Public  Land  Order  No. 
1161:  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
piihii(  land  order  insofar  as  it  affects 
approximately  495  acres  of  National 
Forest  System  lands  withdrawn  for 
recreational  areas.  This  order  opens  the 
lands  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands  and  to  mining,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

EFFECTIVE  DATE:  December  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley.  BLM  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203.  602-417-9437, 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Si'r\  lit-  hd.s  determined  that  a 
withdrawal  is  no  longer  needed  on  the 
lands  described  in  Paragraph  1  and  has 
requested  the  partial  revocation.  The 
Carney  Springs  Recreation  Area  is 
within  the  Superstition  Wilderness  Area 
and  will  not  be  opened. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U,S,C, 
1714  (2000),  it  is  ordered  as  follows: 

1,  Public  Land  Order  No.  1161.  which 
withdrew  National  Forest  System  lands 
for  administrative  sites,  recreational 
areas,  and  other  public  purposes,  is 
hereby  revoi<.ed  insofar  as  it  affects  the 
following  described  lands: 

Tonto  National  Forest 

Gila  and  Salt  River  Meridian 

(a)  Bartlett  Dam  Recreation  Area 
T,  5N.,R,  7E., 
Sec,  4,  SEV4NWV4  and  NV2NW'aSWV4: 
Sec.  5,  SWV4NEV4  and  N'/^Nl^SE'A. 

Bartlett  Lake  Recreation  Area 
T,  5  N..  R,  7  E., 
Sec.  27,  WV2SWV4hJWV4  and 

WV2NWV4SWV4: 
Sec.  28,  SEV4SEV4, 

Horseshoe  Dam  Recreation  Area — Area  No.  1 
T.  7N.,R.  6E.,  , 

Sec,  2,  WV.SEV4NWV4  and 
SV2SWV4NWV4, 


Horseshoe  Dam  Recreation  Area — Area  No.  J 
T,  7N,.R.  6E.. 
Sec,  10,  W'/2NEV4NEV4,  EV2NWV4NEV4, 
and  EV2SWV4NEV4, 

Lower  Camp  Creek  Recreation  Area 

T,  6N,,R.  5E,. 

Sec,  1,  NW'ASW'ANW'AhrW'A, 

SV2SWV4NWV4NWV4. 

SWV4SEV4N\VV4IVJWV4. 

NEV4NWV4SWV4NWV4.  and 
NW'ANE'aSW'ANW'A. 

Sycamore  Forest  Camp 

T,  11  N.,  R,  10  E„  sec  7,  SE'ANW'ASE'a, 
SV2NEV4SE'/4.  and  EV2SEV4SEV4; 
Sec.  8,  SWV4SWV4SWV4: 
Sec.  17,  NW'ANW'A. 

Upper  Camp  Creek  Recreation  Area 

T.  7N.,R.  5E., 

Sec.  26,  SV2SWV4NEV4SWV4  and 

SV2SEV4NWV4SWV4; 
Sec.  35,  EV2NEV4NWV4  and 

NE'/4SEV4NWV4. 
(b)  Carnev  Springs  Recreation  Area 
T.  1  N.,  R.  10  E,. 

Sec.  30,  NEV4SWV4.  E'/aNW'ASW'A. 
EV2SVVV4SWV4,  and  SEV4SWV4. 

The  ai'eas  described  aggregate 
approximately  495  acres. 

2.  At  10  a.m.  on  December  4.  2003, 
the  lands  described  in  Paragraph  1(a) 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C,  38  (2000).  shall  vest  no 
rights  against  the  United  States,  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law-.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessor}'  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  October  20,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  03-27635  Filed  11-3-03;  8:45  am] 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-O50-1430-ET    UTU  50514] 

Public  Land  Order  No.  7590:  Extension 
of  Public  Land  Order  No  6543;  Utah 

AGENCY:  Bureau  ol  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  extends  Public 
Land  Order  No,  6543  for  an  additional 
20-year  period.  This  extension  is 
necessarv'  to  continue  protection  of  the 
Henrv  Mountain  Administrative  Site. 
EFFECTIVE  DATE:  June  7.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Flvnn.  BLM  L  lali  State  Office, 
P.O.  Box  45155,  Salt  Lake  City.  Utah, 
84145-0155,  801-539-4132.  " 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretar\'  of  the  Interior  b\  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U,S.C. 
1714  (2000).  it  is  ordered  as  follows: 

1,  Public  Land  Order  No.  6543  (49  FR 
23626.  June  7.  1984).  which  wididrew 
41.21  acres  of  public  land  from  surface 
entry  and  mining  to  protect  the  Henr>' 
Mountain  Administrative  Site,  is  hereby 
extended  for  an  additional  20-year 
period. 

2.  Public  Land  Order  No,  6543  will 
expire  June  6,  2024,  unless,  as  a  result 
of  a  review  conducted  prior  to  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U,S.C, 
1714(0  (2000),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended. 

Dated:  October  20.  2003. 

Rebecca  W.  Watson. 

.■\ssistant  Secretary — Land  and  Minerals 
Management. 

[FR  Doc.  03-27633  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  ot  Land  Management 

[ES-960-1910-BJ-5043J  ES-051993.  Group 
No.  1.  Rhode  Island 

Eastern  States:  Filing  of  Plat  of 
Survey:  Stayed 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Filing  of  Plat  of 
Survey:  Stayed, 

On  Tuesday,  September  30.  2003 
there  was  published  in  the  Federal 
Register.  Volume  68,  Number  189,  on 
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page  56312  a  notice  entitled  "Filing  of 
Plat  of  Survey;  Rhode  Island."  In  said 
notice  was  a  plat  depicting  tfie  survey 
i:)f  the  Niles  Land,  designated  Tract  No. 
H.  d  portion  of  the  lands  held  in  trust  for 
the  Narragansett  Indian  Tribe  in 
Washington  County.  Rhode  Island, 
accepted  September  23.  2003. 

The  official  filing  of  the  plat  is  hereby 
stayed,  pending  consideration  of  all 
protests. 

Drtlt'd;  Ontober  29.  2003. 
Stephen  0.  Douglas, 
Chief  Cadastral  Sur\'eyor. 
[FR  Dot    o;i-27667  Filed  11-3-03;  8;45  am] 

BILUNG  CODE  4310-<3J-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG). 
Notice  of  Meetings 

AGENCY:  Bureau  i if  Reclamation. 

Interior 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canvon  Protection  Act 
(Pub.  L.  102-57,5)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canvnn  Dam  operations  and  protection 
of  the  afftcted  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (AMWG), 
a  technical  work  group  (TWG).  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
d  subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Dote  and  Location:  The  AMWG  will 
conduct  the  following  public  meeting: 

Phoenix.  Arizona — Januarv  7  to 
Ianuar\-  8,  2004.  The  meeting  will  begin 
at  9:30  a.m.  and  conclude  at  5  p.m.  on 
the  first  day  and  will  begin  at  8  a.m.  and 
conclude  at  2  p.m.  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs— Western  Regional 
Office,  2  Arizona  Center,  400  N.  5th 
Street,  Conference  Rooms  A  and  B  (12th 
Floor),  Phoenix.  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  FY  2005  budget, 
enviroimiental  compliance  required  on 
the  temperature  control  device,  current 
and  potential  futiire  temperatures  of 


Glen  Canyon  Dam  releases,  humpback 
chub  comprehensive  plan  and  peer 
review,  long-term  monitoring  plan 
development,  update  on  GCMRC 
reorganization,  review  of  AMWG 
Charter  and  Operating  Procedures, 
experimental  flows,  basin  hydrology, 
and  other  administrative  and  resource 
issues  pertaining  to  the  AMP. 

Date  and  Location:  The  TWG  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — November  12  to 
November  13.  2003.  The  meeting  will 
begin  at  9:30  a.m.  and  conclude  at  5 
p.m.  on  the  first  day  and  will  begin  at 
8  a.m.  and  conclude  at  noon  on  the 
second  day.  The  meeting  will  be  held  at 
the  Bureau  of  Indian  Affairs — Western 
Regional  Office,  2  Arizona  Center,  400 
N.  5th  Street,  Conference  Rooms  A  and 
B  (12th  Floor),  Phoenix,  Arizona, 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  FY  2005  budget, 
NEPA  requirements  for  FY  2004  and  FY 
2005  actions,  flow  modifications, 
update  on  GCMRC  reorganization, 
Cultural  Programmatic  Agreement 
Program,  FY  2004  project  reviews, 
environmental  compliance,  and  other 
administrative  and  resource  issues 
pertainiiig  to  the  AMP. 

To  allow  full  consideration  of 
information  by  the  AMWG.  written 
notice  must  be  provided  to  Dennis 
Kubly,  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah,  84138;  telephone  (801) 524-3715; 
faxogram  (801)  524-3858;  e-mail  at 
dkubly^uc. usbr.gov  (5)  days  prior  to  the 
meeting.  Any  written  comments 
received  will  be  provided  to  the  AMWG 
members  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kubly,  telephone  (801)  524- 
3715;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  dkubly@uc.usbr.gov. 

Dated:  October  24,  2003. 
Dennis  Kably, 

Chief,  Adaptive  Management  Group. 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 
[FR  Doc.  03-27628  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  #249] 

Controlled  Substances:  Proposed 
Aggregate  Production  Quotas  for  2004 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  year  2004 
aggregate  production  quotas. 


SUMMARY:  This  notice  proposes  initial 
year  2004  aggregate  production  quotas 
for  controlled  substances  in  Schedules  I 
and  II  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  Comments  or  objections  must  be 
received  on  or  before  November  25, 
2003. 

ADDRESSES:  Send  comments  or 
objections  to  the  Acting  Deputy 
Administrator.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attn.:  DEA  Federal  Register 
Representative  (CCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief.  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S  C.  826)  required 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  11,  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  bv  §  0.100  of 
tide  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputv  Administrator,  pursuant  to 
§0.104  of  title  28  of  the  Code  of  Federal 
Regulations. 

The  proposed  year  2004  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  that 
may  be  produced  in  the  United  States  in 
2004  to  provide  adequate  supplies  of 
each  substance  for:  The  estimated 
medical,  scientific,  research,  and 
industrial  needs  of  the  United  States: 
lawful  export  requirements:  and  the 
establishment  and  maintenance  of 
reserve  stocks.  These  quotas  do  not 
include  imports  of  controlled 
substances  for  use  in  industrial 
processes. 

In  determining  the  proposed  year 
2004  aggregate  production  quotas,  the 
Acting  Deputy  Administrator 
considered  the  following  factors:  Total 
actual  2002  and  estimated  2003  and 
2004  net  disposals  of  each  substance  by 
all  manufacturers:  estimates  of  2003 
year-end  inventories  of  each  substance 
and  of  any  substance  manufactured 
from  it  and  trends  in  accumulation  of 
such  inventories;  product  development 
requirements  of  both  bulk  and  finished 
dosage  form  manufacturers:  projected 
demand  as  indicated  by  procurement 
quota  applications  filed  pursuant  to 
§1303.12  of  title  21  of  the  Code  of 
Federal  Regulations;  and  other  pertinent 
information. 

Pursuant  to  part  1303  of  tide  21  of  the 
Code  of  Federal  Regulations,  the  Acting 
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Deputy  Administrator  of  the  DEA  will, 
in  early  2004.  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  fur  the 
year  based  upon  2003  year-end 
inventory  and  actual  2003  disposition 
data  supplied  by  quota  recipients  for 


each  basic  class  of  Schedule  I  or  I! 
controlled  substance. 

Therefo'-e,  under  the  authority  vested 
in  the  Attornev  General  by  §  306  of  the 
CSA  of  1970  (21  U.S.C.  826).  and 
delegated  to  the  Administrator  of  the 
DEA  by  §  0.100  of  title  28  of  the  Code 
of  Federal  Regulations,  and  redelegated 

Basic  class 


to  the  Deputv  Administrator  pursuant  to 
§0.104  of  title  28  of  the  Code  of  Federal 
Regulations,  the  Acting  Deputy 
Administrator  hereby  proposes  that  the 
year  2004  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows; 


Proposed  year 
2004  quotas 


Schedule  I 

2.5-Dimethoxyarnphetarnine  

2.5-Dimethoxy-4-ethyiamphetamine  (DOET)  

3-Methylfentapy!  

3-Mefhylthiofentanyl 

3.4-Methylenedioxyamphetamine  fMDAi   

3.4-Methylenedioxy-N-ethylamphelamine  (MDEA)  

3.4-Methylenedioxymethamphetamine  (MDMA)  

3.4.5-Tnmethoxyamphetamine    

4-Bromo-2.5-Dimethoxya'nphetamine  (DOB) 

4-Bromo-2,5-Dimethoxyphenethylamine  (2-CB)  

4-Methoxyamphetarnine  

4-Methylamino''ex  ,  

4-Methyl-2,5-Dimefhoxyamphetamlne  (DOM)  •. 

5-Methoxy-3  4-Methylenedioxyamphetarriine  

Acetyl-alpha-methylfentanyj  

Acetyldihydrocodeine  

Acetylmethadol   

Allylprodine  

Alphacetylmethadoi      

Aipha-ethyltryptamine  

Alphameprodine  

Alphamethadol  ■_ 

Alpha-methylfentanyl  ; 

Alpha-methylthiofentanyl 

Aminorex 

Benzyimorphine  

Betacetylmethadol  

Beta-hydroxy-3-nethylfentanyl  

Beta-hydrcxytertanyi 

Betameprodine   

Betamethadol  „ 

Betaprodine .-. 

Bufotenine  

Cathinone 

Codeine-N-oxide  

Diethylfyptamine  

Ditenoxin  

Dihydromorphjne 

Dimethyltryptamine  

Gamma-hydroxybutyric  acid  

Heroin   

Hydromorphinol 

Hydroxypethidine  ._. 

Lysergic  acid  diethylamide  (LSD)  

Marihuana  „ _.___ 

Mescaline  

Methaqualone  ;. 

Methcathinone     

Methyldihydromorphine 

Morphine-N-oxide  

N.N-Dimethylamphetamine  

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  

N-Ethylamphetamine   

N-Hydroxy-3  4-Methylenedioxyamphetamine  

Noracymethadol  

Norlevorphanol  

Normethadone 

Normorphine  

Para-fluorofentanyl 

Phenomorphan    

Pholcodine 


3,501 .000 
2 
2 
2 
11 
5 
16 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
352 
2 
9,000 
1.101,000 
3 
10.000,000 
5 
2 
2 
61 
840.000 
2 
5 
4 
2 
352 
2 
5 
7 
2 
2 
52 
2 
12 
2 
2 
2 
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6a$ic  class 


Proposed  year 
2004  quotas 


Propiram   

Psilocybin  , 

Psilocyn      

Tetrahydrocannabinols 

Thiofentanyl      

Trimeperidine     


1  -Phenylcyclohexylamine  

1  -Pipendinocyclohexanecarborritrile  (PCC) 

Alfentanil  

Alphaprodine 

Amobarbital 

Amphetamine    

Cocaine  '. 

Codeine  (for  sale)  

Codeine  (for  conversion)  

Dextropropoxyohene r. 

Dihydrocodeine  

Diphenoxylate  

Ecgonme  

Ethylmorphine  

Fentany!     

Glutethimide    .; 

Hydrocodone  (for  sale)  .' 

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone  ,,.; 

Levo-alphacetylmetnadoi  tl_AAM) 

Levomethorphan  

Levorphanol  

Meperidine 

fvietazocine  

Methadone  ifor  sale)  

Methadone  Intern^ediate   

Methamphetamine  - 


210.000 

2 
2 
176.000 
2 
2 


Schedule  II 


2 

10 
200 

0 

3 

10,987,000 

186.000 

41.341.000 

42.136.000 

167.365.000 

681,000 

716,000 

38,000 

2 

970,000 

2 

30,622,000 

1,500,000 

1,651,000 

2 

-      2 

0 

15.000 

9,753.000 


14,057,000 
17,393,000 

825.000  grams  of  levo-desoxvephedrine  for  use  In  a  non-controlled,  non-preschption  product:  1 ,420.000  grams  for  methamphetamine  most- 
ly for  conversion  to  a  schedule  III  product;  and  30,000  grams  for  methamphetamine  (for  sale) 

Methyiphenidate 
Morphine  (for  sale) 


Morphine  (for  conversion) 

Niabilone    

Noroxymorphone  (for  sale)  

Noroxymorphone  (for  conversion) 

Opium   

Oxycodone  I'for  sale) 


Oxycodone  ifc 

Oxymorphone 

Pentobarbital   . 

Phencyclidine 

Phenmetrazine 

Phenylacetone 

Secobarbital  .... 

Sufentanil  

Thebaine  


conversion) 


The  Acting  Deputy  Administrator 
further  proposes  that  aggregate       ' 
production  quotas  for  all  other 
Schedules  I  and  II  controlled  substances 
included  in  §§1308.11  and  1308.12  of 
Title  21  of  the  Code  of  Federal 
Regulations  be  established  at  zero.  ^ 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
m  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 


23,726,000 

20,762.000 

110,774.000 

2 

99,000 

2,900.000 

1 ,000.000 

41,182,000 

700.000 

466  000 

18.251.000 

60 

2 

0 

1,000 

3.000 

58,832,000 


mentioneid  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  avent  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Acting  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Acting  Deputy  Administrator  shall 
order  a  public  hearing  by  notice  in  the 


Federal  Register,  summarizing  the 
issues  to  be  heard  and  setting  the  time 
for  the  hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modif\-  any  provision  of  state  law:  nor 
does  it  impose  enforcement 
responsibilities  on  any  state:  nor  does  it 
diminish  the  power  of  anv  state  to  • 
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enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132, 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  at  seq.  The 
establishment  of  aggregate  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  treaty  obligations.  The 
quotas  are  necessary  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  for  export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primarv 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Acting  Deputy  Administrator  has 
determined  that  this  action  does  not 
require  a  regulatory  flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform, 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  5100,000.000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  5100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza,  Chief,  Drug  and  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
Telephone:  (202)  307-7183. 


Dated:  October  27,  2003. 
Michele  M,  Leonhart, 
Acting  Deputy  Administrator. 
(FR  Doc.  03-27636  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4410-0»-P 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

'OJPtOJJDPi  Docket  No    1391] 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention:  Meeting  of 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 

AGENCY:  Office  of  Juvenile  Justice  and 
Delmquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  meeting, 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention. 
This  meeting  will  be  open  to  the  public. 
DATES:  Fridav,  November  14,  2003,  from 
10  am.  to  1  p.m.  (ET). 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice.  Office 
of  Justice  Programs,  Main  Conference 
Room,  3rd  Floor,  810  Seventh  Street 

\'W.,  Washington.  DC  20.T.'n 

FOR  FURTHER  INFORMATION  CONTACT: 
Daryel  Dunston,  Program  Manager, 
Juvenile  Justice  Resource  Center,  at: 
(301)  519-6473.  or  Karen  Boston. 
Administrative  Coordinator,  Juvenile 
Justice  Resource  Center,  at:  (301)  519- 
5535.  (Those  are  not  toll-free  numbers..: 
SUPPLEMENTARY  INFORMATION:  The 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
established  pursuant  to  section  3(2)A  oi 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  will  meet  to  carry  out  it- 
advisory  functions  under  section  206  ot 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  2002,  42  U.S.C.  Sec. 
5601,  et  seq.  Documents  such  as 
meeting  announcements,  agendas, 
minutes,  and  interim  and  final  reports 
will  be  available  on  the  Council's  Web 
page  at  ojjdp. ncjrs.org/council/ 
index.html. 

Oral  and  Written  Comments 

Requests  for  the  opportunity  to 
present  oral  comments  during  the 
meeting  must  be  made  in  writing,  and 
received  no  later  than  12  noon.  ET,  on 
November  7,  2003.  Requests  should  be 
sent  to  Marilyn  Roberts,  Designated 
Federal  Official  for  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention,  by  fax  at:  (202) 


3U7-2U93.  or  by  e-mail,  at: 
rohertsm@ojp.usdoi.gov.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  10  minutes. 

Written  comments  may  be  submitted 
to  the  Office  of  Juvenile  justice  and 
Delinquency  Prevention,  bv  fax  at:  (202) 
307-2093,  or  by  e-mail  at:  ' 
rohertsm@ojp.usdoj.gov. 

The  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  - 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Members  of  the  public  who  wish  to  ' 
attend  the  meeting  should  notif\'  the 
Juvenile  Justice  Resource  Center  at  (301) 
519-6473  (Danel  Dunston)  or  at  (301) 
519-6473  (Karen  Boston),  by  5  p.m..  ET, 
on  Friday.  November  7.  2003,  (These  are 
not  toll-free  numbers.)  To  register  for 
the  meeting  online,  go  to  ojjdp.ncjrs.org/ 
council/meetings. html. 

Note:  For  setiurity  purposes.uholo 
identification  will  be  required  Tor  admission 
to  (he  meeting. 

DalHd:  Ot:lol)er  2'ri.  2003, 
William  L,  Woodruff, 
Deputy  Administrator.  Officf  ufjuvenih 
Justice  and  Delinquency  Prevention. 
IFR  Doc.  03-27630  Filed  11-3-03;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Orcupaional  Safety  and  Health 
Aa'ninistratrori 

[Docket  No.  ICR-1218-0147  f2004)] 

Definition  ana  '^ec^i'err c'^s  *o'  a 
Na!:0'-ai.'y  Recognizee  'esting 
Lafcoratorv    E*'ensic-  o'  'ne  Qt^ce  of 
Managerr^ent  a:-:::  Buoqet  s  Approval  of 
Information-Cciier'icr-  -  Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  comment, 

SUMMARY:  OSHA  requests  comment 
i.oiiLerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  its  Regulation  on 
Nationally  Recognized  Testing 
Laborator\'  (29  CFR  1910.7).  The 
Regulation  specifies  procedures  that 
organizations  must  follow  to  applv  for, 
and  to  maintain.  OSHA's  recognition  to 
test  and  certif\'  equipment,  products,  or 
material  for  their  purpose. 

DATES:  Comments  must  be  submitted  by' 

the  following  dates: 
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Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  bv 
fanuary  5.  2004 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  bv  Januarv  5.  2004. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
deliver.',  and  messenger  service:  Submit 
vour  comments  and  attachments  to  the 
bSHA  Docl<et  Office.  Docket  No.  ICR 
1218-0147  (2004).  Room  N-2625,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW  .  Washington.  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m..  EST. 

Facsimile:  If  your  comments, 
including  anv  attachments,  are  10  pages 
or  fewer,  you  mav  fa.\  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number,  ICR 
1218-0147  (2004).  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osh.gov/. 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy.  (2)  FiAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
vvebpage.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  comments.  If  you 
have  additional  materials,  vou  must 
submit  three  copies  of  them  to  the 
OSH.-\  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identif\-  your  electronic 
comments  bv  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
vour  comments.  Because  of  securit>'- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  bv  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
deli\ery  and  messenger  service. 

II.  Obtaining  Copies  of  the  Supporting 
Statement  for  the  Information 
Collection  Request 

The  Supporting  Statement  for  the 
Information  Collection  Request  is 
available  for  downloading  from  OSHA's 
Web  site  at  http://i\'\\-\v. osha.gov.  The 
supporting  statement  is  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office,  at  the  address  listed 
above.  A  printed  copy  of  the  supporting 
statement  can  be  obtained  by  contacting 
Bernard  Pasquet  at  (813)  626-1177  ext. 
3005, 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Pasquet.  Directorate  of  Science, 


Technology  and  Medicine,  OSHA,  U.S. 
Department  of  Labor.  Room  N-3609. 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210:  telephone  (202) 
693-2222. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimized, 
collection  instruments  are 
understandable,  and  OSHA's  estimate  of 
the  information-collection  burden  is 
correct.  The  Occupational  Safety  and 
Health  Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  or  the  Act  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 

A  number  of  standards  issued  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  contain 
requirements  for  equipment,  products, 
or  materials.  These  standards  often 
specify  that  employers  use  only 
equipment,  products,  or  material  tested 
or  approved  by  a  nationally  recognized 
testing  laboratory  (NRTL):  this 
requirement  ensures  that  employers  use 
safe  and  efficacious  equipment, 
products,  or  materials  in  complying 
with  the  standards.  Accordingly,  OSHA 
promulgated  the  regulation  titled 
"Definition  and  Requirements  for  a 
Nationally  Recognized  Testing 
Laboratory"  (the  Regulation).  The 
Regulation  specifies  procedures  that 
organizations  must  follow  to  apply  for, 
and  to  maintain,  OSHA's  recognition  to 
test  and  certify  equipment,  products,  or 
material  for  this  purpose. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  fiinctions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  complv:  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Standard  on  the  Nationallv 
Recognized  Testing  Laboratory.  There  is 
an  85  burden  hour  reduction  as  a  result 
of  fewer  organizations  submitting  initial 
recognition  applications.  The  Agency 
will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summarv  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Nationally  Recognized  Testing 
Laboratory  (29  CFR  1910.7). 

OMB  \' umber:  1218-0147. 

Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions:  State. 
Local  or  Tribal  Government:  Federal 
Government. 

Number  of  Respondents:  62. 

Frequency  of  Recordkeeping:  On 
occasion. 

Total  Response:  62. 

Average  Time  per  Response:  160 
hours  for  an  organization  to  prepare 
initial  recognition  applications  to  16 
hoirrs  for  an  annual  site  visit. 

Estimated  Total  Burden  Hours:  1,260. 

Estimated  Cost  (Operation  and 
Maintain):  0. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's 'Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington.  DC  October  29, 
2003. 

Tohn  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  03-27631  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL1-89] 

intertelt  Testing  Services  NA.  Inc., 
Expansion  of  Recognition 

agency:  Qccupatinnai  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

Agency  s  final  decision  to  approve  an 
expansion  of  its  recognition  of  Intertek 
Testing  Services  NA.  Inc..  (ITSNA)  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  to  include  an 
additional  46  test  standards.  ITSNA  is 
also  approved  to  use  one  other  test 
standard,  ANSl/BHMA  A156.3  Exit 
Devices,  on  an  interim  basis,  subject  to 
review. 

DATES:  Recognition:  This  recognition 
becomes  effective  on  November  4,  2003 
and,  unless  modified  in  accordance 
with  29  CFR  1910.7.  continues  in  effect 
while  ITSNA  remains  recognized  by 
OSHA  as  an  NRTL.  Comments  on 
Interim  Approval:  Comments  on  the 
interim  approval  for  test  standard  ANSI/ 
BHMA  A156.3  Exit  Devices  must  be 
received  no  later  than  November  19, 
2003. 

ADDRESSES:  Submit  comments  on  the 
interim  approval  for  test  standard  ANSI/ 
BUMA  A156.3  Exit  Devices  to:  the 
OSHA  Docket  Office.  Docket  NRTLl-89. 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Safetv  and  Health 
Administration.  200  Constitution 
Avenue.  \\V    Washington  DC.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet  or  Roy  Resnick.  Office 
of  Technical  Programs  and  Coordination 
Activities,  NRTL  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Room  N36.53,  Washington 
DC  20210.  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  the  expansion  of  recognition  of 
Intertek  Testing  Services  NA.  Inc., 
(ITSNA)  as  a  Nationallv  Recognized 
Testing  Laboratory-  (NRTL).  ITSNA's 
expansion  covers  the  use  of  additional 
test  standards.  OSHA's  current  scope  of 
recognition  for  ITSNA  may  be  found  in 
the  following  informational  Web  page: 
http://\\i\'iv.nsha-slc.gnv/'dts/otpca/nrtl/ 
its. html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 


the  legal  requirements  in  §  1910.7  of 
title  29.  Code  of  Federal  Regulations  (29 
CFR  1910  7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safetA-  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properlv  certified"  bv  the 
NRTL  to  meet  OSHA  standards'that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agencv  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminar\- 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope. 

ITSNA  submitted  an  application, 
dated  June  3,  2002  [see  Exhibit  43).  to 
expand  its  recognition  to  use  141 
additional  test  standards.  The  NRTL 
Program  staff  determined  that  94  of  the 
141  test  standards  cannot  be  included  in 
the  expansion  because  they  either  are 
not  "appropriate  test  standards,"  within 
the  meaning  of  29  CFR  1910.7(c),  or  are 
already  included  in  ITSNA's  scope.  The 
staff  makes  similar  determinations  in 
processing  expansion  requests  from  anv 
NRTL.  Therefore,  OSHA  approves  47 
test  standards  for  the  expansion,  which 
are  listed  below.  However,  one  of  these 
standards  was  inadvertently  excluded 
from  the  listing  published  in  the 
preliminary  notice.  Therefore,  only  AG 
standards  were  listed  even  though  the 
notice  showed  the  total  was  47.  We  are 
including  this  standard  in  the  expansion 
as  explained  below  under  Interim 
Approval  Subject  to  Review. 

In  connection  with  ITSNA's 
expansion  request,  OSHA  did  not 
perform  an  on-site  review  (evaluation) 
of  ITSNA.  However,  an  OSHA  NRTL 
Program  assessor  reviewed  information 
pertinent  to  this  request  and 
recommended  that  ITSNA  be  granted 
the  expansion  (see  Exhibit  45).  OSHA 
delayed  processing  of  this  request,  in 
part,  through  no  fault  of  the  NRTL. 

OSHA  published  the  notice  of  its 
preliminary  findings  on  the  expansion 
request  in  the  Federal  Register  on  June 
20,  2003  (68  FR  3702bj.  The  notice 
requested  submission  of  any  public 
comments  by  July  7,  2003.  OSHA  did 
not  receive  any  comments  pertaining  to 
the  application. 


The  previous  notices  published  by 
OSHA  for  ITSNA's  recognition  covered 
another  expansion  of  recognition,  which 
became  effective  on  March  25.  2003  (68 
FR  14430). 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
ITSNA  application  by  contacting  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NW., 
Room  N2625.  Washington,  DC  20210. 
You  should  refer  to  Docket  No.  NRTLl- 
89,  the  permanent  record  of  public 
information  on  ITSNA's  recognition. 

The  current  addresses  of  the  ITSNA 
facilities  already  recognized  by  OSHA 
are: 
ITSNA  Atlanta,  1950  Evergreen  Blvd., 

Suite  100,  Duluth,  Georgia  30096 
ITSNA  Boxborough,  70  Codman  Hill 

Road,  Boxborough.  Massachusetts 

01719 
ITSNA  Cortland,  3933  U.S.  Route  11, 

Cortland,  New  York  13045 
ITSNA  Lexington,  731  Enterprise  Drive, 

Lexington,  Kentuckv  40510 
ITSNA  Los  Angeles,  27611  LaPaz  Road, 

Suite  C,  Laguna  Niguel.  California 

92677 
ITSNA  Madison,  8431  Murphy  Drive. 

Middleton,  Wisconsin  53562 
ITSNA  Mirmeapolis,  7250  Hudson 

Blvd.,  Suite  100,  Oakdale,  Miimesota 

55128 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park,  CA  94025 
ITSNA  Sweden  AB.  Box  1103,  S-164 

#22,  Kista.  Stockholm.  Sweden 
ITSNA  Totowa.  40  Commerce  Way,  Unit 

B.  Totowa,  New  Jersey  07512 
ITSNA  Vancouver.  211  Schoolhouse 

Street,  Coquitlam,  British  Columbia. 

V3K  4X9  Canada 
ITSNA  Hong  Kong,  2/F.,  Garment 

Centre,  576  Castle  Peak  Road, 

Kowloon,  Hong  Kong 
ITSNA  Taiwan,  14/F.,  Huei  Fung 

Building.  27,  Chung  Shan  North  Road, 

Sec  3  Taipei  104,51   Taiwan 

Interim  Approval  Subject  to  Review 

As  mentioned  above,  one  of  the  test 
standards  was  inadvertently  excluded 
from  the  listing  of  test  standards  in  the 
preliminary  notice.  The  standard  is 
ANSI/BHMA  A156.3  Exit  Devices. 
Therefore,  OSHA  is  expanding  the 
recognition  of  ITSNA  to  include  this 
standard.  The  total  approved  for  the 
expansion  remains  at  47,  the  number 
mentioned  in  the  preliminarv  notice. 
However,  since  this  standard  was  not 
included  in  the  preliminary  notice,  the 
Agency  will  provide  interested  parties 
an  opportunity  to  comment.  Comments 
submitted  by  interested  parties  must  be 
received  no  later  than  November  19, 
2003  at  the  address  listed  above.  If  we 
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receive  comments.  OSHA  will 
determine  whether  additional 
procedures  are  necessarv. 

Existing  Conditions 

Currently.  OSHA  imposes  certain 

conditions  on  its  recognition  of  ITSNA. 
As  mentioned  in  previous  notices,  these 
conditions  continue  to  apply  solely  to 
ITSNA's  N'RTL  operations  and  are  in 
addition  to  any  other  condition  that 
OSHA  normaliv  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL.  One  condition  refers  to 
"ITSLtd".  whic;h  represents  Intertek 
Testing  Services,  Ltd..  the  parent 
company  of  ITSNA.  For  background  as 
to  why  we  imposed  the  condition,  see 
6,3  FR  69676.  December  17.  1998.  and  66 
FR  29178,  Mav  29,  2001.  We  include 
these  conditions  in  this  notice  mainly 
for  information  and  list  them  first  under 
the  Conditions  section  below. 

Final  Decision  and  Order 

The  .N'RTL  Program  staff  has 
examined  the  application,  the  assessor's 
recommendation,  and  other  pertinent 
information.  Based  upon  this 
examination  and  the  recommendation. 
OSHA  finds  that  Intertek  Testing 
Services  NA.  Inc..  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  recognition  to  include 
an  additional  46  test  standards  subject 
to  the  limitation  and  conditions  listed 
below,  and  one  added  standard  subject 
to  further  review.  Pursuant  to  the  -, 
authoritv  in  29  CFR  1910.7,  OSHA 
hereby  expands  the  recognition  of 
ITSN'A.  subject  to  this  limitation  and 
thesp  conditions. 

Liiiutation 

OSHA  limits  the  expansion  to  testing 
and  certification  of  products  for 
demonstration  of  conformance  to  the 
following  46  test  standards,  and  OSHA 
has  determined  the  standards  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

*A.\S1/BHMA  A156.,3       Exit  Devices 

(interim  approval  only] 
.\NSI  Z21.69       Connectors  for  Movable 

Gas  Appliances 
ANSI  Z21 .86       Vented  Gas-Fired  Space 

Heatini^  .\ppliance 
ANSI  Z21,88       Vented  Gas  Fireplace 

Heaters 
UL  6A    Electrical  Rigid  Metal 

Conduit — Aluminum.  Bronze,  and 

Stainless  Steel 
ANSl/NFPA  1 1     Low  Expansion  Foam 

and  Combined  Agent  Svstems 
ANSI/NFPA  1 1 A     Medium-  and  High- 
Expansion  Foam  Svstems 
ANSI/NFPA  12     Carbon  Dioxide 

Extinguishing  Systems 


ANSI/NFPA  12  A     Halon  1301  Fire 

Extinguishing  Agent  Svstems 
ANSI/NFPA  17     Dry  Chemical 

Extinguishing  Svstems 
ANSI/NFPA  20     Installation  of 

Stationar\'  Pumps  for  Fire  Protection 
UL  497C     Protectors  for  Coaxial 

Communications  Circuits 
UL  498A     Current  Taps  and  Adapters 
UL  508A    Industrial  Control  Equipment 
UL  514IS)    Cover  Plates  for  Flush- 
Mounted  Wiring  Devices 
UL  536     Flexible  Metallic  Hose 
UL  698A     Industrial  Control  Panels 

Relating  to  Hazardous  (Classified) 

Locations 
UL  789     Indicator  Posts  for  Fire- 
Protection  Service 
UL  797A    Electrical  Metallic  Tubing- 
Aluminum 
UL  963     Sealing,  Wrapping,  and 

Marking  Equipment 
UL  1425    Cables  fo>  Non-Power- 
Limited  Fire-Alarm  Circuits 
UL  1434    Thermistor-Type  Devices 
UL  1653    Electrical  Norunetallic 

Tubing 
UL  1655    Community-Antenna 

Television  Cables 
UL  1 682     Plugs.  Receptacles,  and  Cable 

Connectors,  of  the  Pin  and  Sleeve 

Type 
UL  1699    Arc-Fault  Circuit-Interrupters 
UL  1741     Inverters,  Converters,  and 

Controllers  for  Use  in  Independent 

Power  Systems 
UL  1887    Fire  Test  of  Plastic  Sprinkler 

Pipe  for  Flame  and  Smoke 

Characteristics 
'  UL  2017     General  Purpose  Signaling 

Devices  and  Svstems 
-  UL  208iB    Vehicle  Battery  Adapters 
UL2125     Motor-Operated  Air 

Compeessors  for  Use  in  Sprinkler 

Svstems 
UL  2 1 2  7     Inert  Gas  Clean  Agent 

Extinguishing  System  Unit 
UL2166     Halocarbon  Clean  Agent 

Extinguishing  System  Units 
UL  2202     Electric  Vehicle  (EV) 

Charging  System  Equipment 
UL2227     Overfilling  Prevention 

Devic* 
UL  60331-2-34     Household  and 

Similar  Electrical  Appliances,  Part  2; 

Particular  Requirements  for  Motor- 

CompriBssors 
UL  80730-2-4     Automatic  Electrical 

Controls  for  Household  and  Similar 

Use:  Pirt  2:  Particular  Requirements 

for  Thermal  Motor  Protectors  for 

Motor  Compressors  or  Hermetic  and 

Semi-Hermetic  Type 
UL  60739-2-6    Automatic  Electrical 

Controls  for  Household  and  Similar 


'  This  statdard  is  approved  for  testing  and 
certificatioil  of  vehicle  battery  adaptors  for  use 
within  recri  ational  vehicles  and  mobile  homes. 

^  Limited  lo  electrical  portions  only. 


Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Pressure 
Sensing  Controls  Including 
Mechanical  Requirements 

UL  60730-2-9     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Temperature  Sensing  Controls 

UL  60730-2-lOA     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2;  Particular  Requirements 
for  Electrically-Operated  Motor 
Starting  Relays 

UL  60730-2-1  iA     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Energy  Regulators 

UL  60730-2-1 2 A     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2;  Particular  Requirements 
for  Electrically-Operated  Doors 

UL  60730-2-1 3A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Humidity  Sensing  Controls 

UL  60730-2-14  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electric  Actuators 

UL61010A-2-020     Electrical 
Equipment  for  Laboratory  Use;  Part  2: 
Particular  Requirements  for 
Laboratory  Centrifuges 

UL  6 1 01 OC-1     Process  Control 
Equipment 

UL  610,58-1     Switch  for  Appliances 

Note:  Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas" 
C'LPG"  or -LP— Gas") 

OSHA's  recognition  of  ITSNA,  or  any 
NRTL,  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  any  NRTL's 
scope  of  recognition  excludes  any 
product(s)  that  fall  within  the  scope  of 
a  test  standard,  but  for  which  OSHA 
standards  do  not  require  .NRTL  testing 
and  certification. 

Many  of  the  UL  test  standards  listed 
above  also  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience,  we  use  the 
designation  of  the  standards  developing 
organization  {e.g..  UL  536)  for  the 
standard,  as  opposed  to  the  ANSI 
designation  [e.g..  ANSI/UL  536).  Under 
our  procedures,  any  .NRTL  recognized 
for  an  ANSI-approved  test  standard  may 
use  either  the  latest  proprietary  version 
of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard   (Contact  ANSI 
or  the  ANSI  web  site  (http:// 
www.ansi.org]  and  click  "NSSN"  to  find 
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out  whether  or  not  a  test  standard  is 
currently  ANSI-approved.) 

Conditions 

Intertek  Testing  Ser\'ices  NA,  Inc., 
must  also  abide  by  the  following 
conditions  of  the  recognition,  in 
addition  to  those  already  required  bv  29 
CFR  1910.7: 

ITSNA  may  perform  safety  testing  for 
hazardous  location  products  onlv  at  the 
specific  ITSNA  sites  that  OSHA  "has 
recognized,  and  that  have  been  pre- 
qualified  for  such  testing  by  the  ITSNA 
Chief  Engineer.  In  addition,  all  safety 
test  reports  for  hazardous  location 
products  must  undergo  a  documented 
review  and  approval  at  the  Cortland 
testing  facility  by  a  test  engineer 
qualified  in  hazardous  location  safety 
testing,  prior  to  ITSNA's  initial  or 
continued  authorization  of  the 
certifications  covered  by  these  reports; 

ITSNA  may  not  test  and  certify-  any 
products  for  a  client  that  is  a 
manufacturer  or  \'endor  that  is  either 
owned  in  excess  of  2%  by  ITSLtd  or 
affiliated  organizationally  with  ITSNA: 

ITSNA  must  have  specific  written 
testing  procedures  in  place  before 
testing  products  covered  by  any  test 
standard  for  which  it  is  recognized  and 
must  use  these  procedures  in  testing 
and  certifying  those  products: 

OSHA  must  be  allowed  access  to 
ITSNA's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary: 

If  ITSNA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  must  promptlv 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based: 

ITSNA  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ITSNA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationallv 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products: 

ITSNA  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  kev  personnel, 
and  of  any  major  changes  in  its 
operations  as  an  NRTL.  including 
details: 

ITSNA  will  meet  all  the  terms  of  its 
recognition  and  will  comply  with  all 


OSHA  policies  pertaining  to  this 
recognition;  and 

ITSNA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized. 

Signed  at  Washington.  DC  this  24th  day  of 
October.  2003. 

lohn  1..  Henshaw. 

Assistant  Secretary. 

[FR  Doc.  03-27647  Filed  11-3-03;  8:45  am) 

BILLING  CODE  4510-26-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Search  Committee  for  LSC 
President  and  Inspector  General 

TIME  AND  DATE:  The  Board  of  Directors' 
Search  Committee  for  LSC  President 
and  Inspector  General  will  meet  on 
November  10,  2003.  The  meeting  will 
begin  at  8:00  a.m.  and  continue  until 
conclusion  of  the  Committee's  agenda. 
location:  Heidrick  &  Struggles.  303 
Peachtree  Street,  NE,  Suite  4300, 
Atlanta  GA  30308. 

status  of  meeting:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  authorizing  the  Committee  to 
hold  an  executive  session.  The  closing 
is  authorized  by  the  relevjint  provisions 
of  the  Government  in  the  Sunshine  Act 
[5  U.S.C.  552b(c)(2),  (4)  &  (6)1  and  the 
corresponding  provisions  of  the  Legal 
Ser\'ices  Corporation's  implementing 
regulation  [45  CFR  1622.5(a),  (c)  &  (e)]. 
A  copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1 .  Approval  of  agenda. 

2.  Consider  and  act  on  other  business. 

Closed  Session 

3.  Interviews  of  select  candidates  for 
the  position  of  LSC  President. 

4.  Review  and  discussion  of 
interviewed  candidates. 

5.  Selection  of  candidates  to 
recommend  to  the  full  Board  for  further 
consideration. 

Open  Session 

6.  Consider  and  act  on  adjournment  of 
meetint; 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune,  Vice  President  for 
Legal  Affairs,  General  Counsel  and 
Corporate  Secretary,  at  (202)  295-1500. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 


and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notif>'  Elizabeth  Gushing  at  (202) 
295-1500. 

Dated:  October  31,  2003. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel  and  Corporate  Secretary. 

(FR  Doc  03-27789  Filed  10-31-03:  9:32  am) 

BILLING  CODE  70SO-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  03-1  36 


Government-Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  office,  and  are  available  for 
licensing. 

DATES:  November  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
tciwdin  k    i  •■,:,    •',•;'■:;•  i     ■..:,-<■. 
Johnson  Space  Center.  Mail  Code  HA, 
Houston.  TX  77058-8452:  telephone 
(281)  483-4871; fax  (281)  244-8452. 
NASA  Case  No.  MSC-23193-1:  Passive 

Tracking  System  And  Method  (This  Is 

A  Continuation); 
NASA  Case  No.  MSC-23193-3:  Passive 

Tracking  System  And  Method  (This  Is 

A  CIP): 
NASA  Case  No.  MSC-23518-1:  Solid 

Freeform  Fabrication  Apparatus  And 

Method; 
NASA  Case  No.  MSC:-23554-l:  An 

Automated  Glucose  Control  System 

And  Uses  Therefore. 

Dated;  October  29.  2003. 
Robert  M,  Stephens, 
Deputy  General  Counsel. 
[FR  Doc  03-27679  Filed  11-3-03;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  OS-1 37] 

Government-Ov^ned  Inventions, 
Available  tor  Licensing 

AGENCY:  National  Aeronautics  and 
>jM(  e  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 
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summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  Linited  States  Patent  and 
Trademark  office,  and  are  available  for 
licensing. 

DATES:  November  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
fames  McGroary.  Patent  (Counsel. 
Marshall  Space  Flight  Center.  Mail  Code 
LSOl.  Huntsville,  AL  35812:  telephone 
',256)  554-0013:  fax  (256)  544-0258. 
NASA  Case  No.  MFS-31637-1:  Low 

Gravitv  Class  Plate  Processing 

Facility; 
NASA  Case  No.  MFS-3 1706-1:  Single 

Ball  Bearing  Lubricant  And  Material 

Evaluator. 
NASA  Case  No.  MFS-3 1785-1:  Video 

Guidance  Sensor  System  With 

Integrated  Rangefinding; 
NASA  Case  No.  MFS-,n  807-1:  Global 

Radius  Of  Curvature  Estimation  And 

Control  System  For  Segmented 

Mirrors: 
NASA  Case  No.  MFS-31843-1:  Fiber 

Coupled  Laser  Diodes  With  Even 

Illumination  Pattern: 
NASA  Case  No.  MFS-3 1865-1:  Control 

Method  For  \'ideo  Guidance  Sensor 

Svstem: 
NASA  Case  No.  MFS-3 1905-1: 

Releasable  Locking  Mechanisms: 
NASA  Case  No.  MFS-3 1906-1: 

Orthopedic  Leg  Brace. 
NASA  Case  No.  MFS-31823-1:  Radio- 
frequency  Driven  Dielectric  Heaters 
-  For  Non-Nuclear  Testing  In  Nuclear 

Core  Development. 

Dated:  October  29.  2003. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

[FR  Doc.  0.3-27680  Filed  11-3-03:  8:45  am] 

BILLING  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-138] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Admmistration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  November  4.  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone.  Patent  Counsel.  Glenn 


Research  Center  at  Lewis  Field.  Code 
500-118,  Cleveland.  OH  44135; 
telephone  (216)  433-8855;  fax  (216) 
433-6790. 

NASA  Case  No.  LEW-1 7093-2:  NiAi- 

Based  Approach  for  Rocket 

Combustion  Chambers: 
NASA  Case  No.  LEW-1 7133-3: 

Polyimides  By  Photochemical 

Cyclopolymerization; 
NASA  Case  No.  LEW-1 7 170-2:  Multi- 

Functional  Micro  Electromechanical 

Silicon  Carbide  Accelerometer; 
NASA  Case  No.  LEW-17182-1: 

Acoustic  Seal 
NASA  Case  No.  LEW-1 7222-2:  Method 

of  Assembling  a  Silicon  Carbide  High 

Temperature  Anemometer: 
NASA  Case  No.  LEW-1 7353-1:  Series 

Connected  Buck  Converter; 
NASA  Case  No.  LEW-1 7427-1: 

Apparatus  and  Process  for  Producing 

Atomic  Oxygen  on  the  Inside  of 

Tubing: 
NASA  Case  No.  LEW-1 7484-1:  A 

Compact  Microscope  Imaging  System 

With  Intelligent  Controls. 

Dated:  October  29,  2003. 
Robert  M.  Stephens, 
Deputy  Gftneral  Counsel. 
IFR  Doc.  03-27681  Filed  11-3-03;  8:45  am] 

BILLING  COOE  7510-01-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-1  39] 

Government-Owned  Inventions. 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  office,  and  are  available  for 
licensing. 

DATES:  November  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn,  Patent  Counsel, 

Langley  Research  Center,  Mail  Code 

212,  Hampton,  VA  23681-2199; 

telephone  (757J  864-9260;  fax  (757) 

864-9190. 

NASA  Case  No.  LAR-1 5816-2: 
Piezoelectric  Composite  Apparatus 
and  a  Method  for  Fabricating  the 
Same: 

NASA  Case  No.  LAR-16432-1: 
Svnthesis  of  Carbon  Nanotubes  Using 
High  Average  Power  Ultrafast  Laser 
Ablation; 


NASA  Case  No.  LAR-16091-1: 
Optically  Stimulated  Electron 
Emission  Contamination  Monitor  and 
Method; 

NASA  Case  No.  LAR-1 65 16-1: 
Tributary  Analysis  Monitoring 
System. 

Dated:  October  29.  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

IFR  Doc.  03-27682  Filed  1 1-  3-03;  8:45  am] 

BILLING  CODE  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-140] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  office,  and  are  available  for 
licensing. 

DATES:  November  4.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rand\  Heald,  Patent  Counsel,  Kennedy 
Space  Center,  Mail  Code  CC-A, 
Kennedy  Space  Center.  FL  32899; 
telephone  (321)  867-7214:  fax  (321) 
867-1817. 

NASA  Case  No.  KSC-12518:  Hydrogen 
Peroxide  Catalytic  Decomposition; 

NASA  Case  No.  kSC-12540:  High 
Performance  Immobilized  Liquid 
Membranes  for  Carbon  Dioxide 
Separations. 

Dated:  October  29.  2003. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

[FR  Doc.  03-27683  Filed  1 1-3-03:  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-141] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
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filed  in  the  I'nited  States  Patent  and 
Trademark  office,  and  are  available  for 
licensing. 

DATES:  Nnveniher  4.  :?(U):-t 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  M.  Cox,  Patent  Counsel,  Goddard 
Space  Flight  Center,  Mail  Code  503, 
Greenbelt,  MD  20771-0001:  telephone 
(301)  286-7351;  fax  (301)  286-9502. 
NASA  Case  No.  GSC-14436-1: 
Minimum  Cycle  Slip  Airborne 
Differential  Carrier  Phase  GPS 
Antenna; 
NASA  Case  No.  GSC-14673-1: 

Computing  Instantaneous  Frequency 
By  Normalizing  Hilbert  Transform. 

Dated:  October  29,  2003. 
Robert  M.  Stephens, 

Ucpiity  Ct'ueral  Counsel. 

[PR  Doc.  03-27684  Filed  11-3-03;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-142)] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Spat  t  .Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

arc  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

lirfnsing. 

DATES:  November  4,  200.^ 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

M.  PadiUa.  Patent  Counsel,  Ames 

Research  Center,  Mail  Code  202A-4, 

Moffett  Field,  CA  94035-1000; 

telephone  (650)  604-5104:  fax  (650) 

604-2767. 

NASA  Case  No.  ARC-14281-3:  Method 
For  Constructing  Composite  Resonse 
Surfaces  By  Combining  Neural 
Networks  With  Polynomial 
Interpolation  Or  Estimation 
Techniques; 

NASA  Case  No.  ARC-14929-1:  Reactive 
Carbon  From  Biological  Waste; 

NASA  Case  No.  ARC-14948-1: 
Computing  An  Envelope  For 
Stepwise-Constant  Resource 
Allocations; 

NASA  Case  No.  ARC-1 5036-1:  Aviation 
Data  Integration  System  (ADIS): 
Secure  Integration  Of  Aviation  Data 
With  De-Identified  Flight  Data; 

NASA  Case  No.  ARC-1 5088-2: 

Provision  Of  Carbon  Nanotube  Bucky 
Paper  Capes  For  Monitoring  For 
Presence  Of  A  Substance. 


Ddled:  October  29.  2003. 
Robert  M,  Stephens. 

Deputy  General  Counsel. 

IFR  Doc.  03-27685  Filed  11-3-03:  8:45  am) 

BILLING  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

DATE:  Weeks  of  November  3,  10,  17,  24, 

December  1,  8,  2003. 

place:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

status:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Wt't'k  of  Movemher  3.  2UU3 
There  are  no  meetings  scheduled  for 
the  Week  of  November  3,  2003 
Week  of  November  10,  2003— Tentative 
Wednesday,  November  12,  2003 
2  p.m.  Discussion  of 
Intergovernmental  Issues  (Closed — 
Ex.  9) 
Week  of  November  17.  2003— Tentative 
Thursday,  November  20,  2003 
12:45  p.m.  Briefing  on  Threat 
Environment  Assessment  (Closed — 
Ex.1) 
Week  of  November  24.  2003— Tentative 
There  are  no  meetings  scheduled  for 
the  Week  of  November  24,  2003 
Week  of  December  1,  2003— Tentative 
There  are  no  meetings  scheduled  for 
the  Week  of  November  1 ,  2003 
Week  of  December  8.  2003— Tentative 
Tuesday,  December  9,  2003 
1:30  p.m.  Briefing  on  Equal 
Employment  Opportunity  Program, 
(Public  Meeting)  (Contact: 
Corenthis  Kelley.  301-415-7380) 
*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verifv'  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/What-we-do/ 
policy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretarv, 
Washington,  DC  20555  (301)  415-1969. 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 


Dated:  October  30,  2003. 
D.L,  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary'. 

[FR  Doc.  03-27799  Filed  10-31-03;  10:22 
ami 

CILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-48714,  File  No.  SR-NASD- 

2003-157; 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No  1  by  the  National 
Association  of  Securities  Dealers  Inc. 
Relating  to  Permanent  Fee  Structure 
for  the  Trade  Reporting  and 
Compliance  Engine  (TRACE) 

October  29.  20U3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
14,  2003,  the  National  Association  of 
Securities  Dealers.  Inc.  CNASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  bv  NASD.  On 
October  22,  2003,  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  ftile  change,  as  amended,  from 
interested  persons. 

I.  S('lf-Rpi;til,iti  r-.  ( 'm.in/ation's 
Stalcnicnt  nt  the  Ii  rrn'-  (I  Substance  of 
the  Proposed  Rule  Clinuge 

NASD  is  proposing  to  amend  NASD 
Rule  701 0(k)  relating  to  fees  for  the 
Trade  Reporting  and  Compliance  Engine 
("TRACE")  prior  to  the  expiration  of  the 
pilot  program  for  fees  on  January  31, 
2004  and  seeking  permanent  approval  of 
the  fee  structure.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new- 
language  is  in  italics:  proposed 
deletions  are  in  brackets. 


'  15U.S.C.  78s(b)(V). 

-17CFR240.igb-4 

3 See  letter  from  Kosha  K  Dalai,  Assistant  General 
Counsel,  NASD,  to  Katharine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation.  SEC.  dated 
October  22.  2003  (■Amendment  No  1") 
Amendment  No.  1  makes  certain  technical 
corrections  and  deletes  the  phrase  "(including  in 
some  cases  members)"  in  describing  the  proposed 
rule  text  providing  that  certain  summan,'  market 
information  of  Delayed-Time  TRACE  transaction 
data  may  be  published  or  distributed  by 
newspapers,  press  associations,  newsletters,  or 
similar  media  sources  without  charge. 
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7010,  Svstem  Services 
(a)  thrnuyh  (j)  No  Change. 


Ck)  Trae^e  Reporting  and  Compliance 
Engine  ITRACE) 

({Rul^  7010(k)  shall  expire  on  lanuary 
31,  2004,  unless  amended,  extended,  or 
permanently  adopted  by  NASD 


pursuant  to  SEC  approval  at  or  before 
such  date).] 

The  following  charges  shall  he  paid 
by  participants  for  the  use  of  the  Trade 
Reporting  and  Compliance  Engine 
("TRACE"); 


System  fees 


Transaction  reporting  fees 


Market  data  fees 


[From  07'01  02  to  12/31/02:  Web  Browser  Ac- 
cess: SeSmonth  for  1  Oser  ID;  $75/montti  for 
2-9  user  IDs:  S70/montti  for  2-10+  user  IDs, 
except] 

(If  less  thar  25  trades  per  mopth.  in  October, 
Nover>iber.  o-  December  2002— S25/month 
per  user  ID] 

[From  01/01/03  to  01, '3 1/04:  Level  I  Trade  Re- 
port Only  Web  Browser  Access— S25/monlh 
per  user  ID] 

[Level  II  Full  Service  Web  Browser  Access— 
$85''month  per  user  ID,  except] 

Level  I  Trade  Report  Only  Web  Browser  Ac- 
cess—S20  month  per  user  ID  Level  II  Full 
Service  Web  Browse'-  Access— SSO/month 
per  user  ID 

[For  a  period  of  one  calendar  montfi  to  be  an- 
nounced: Level  II  Full  Service  Web  Browser 
Access— will  be  $25,  month  per  user  ID] 

CTCI  Third  Party— S25  month  per  firm 


[Third  Party— S25/month] 


(From  07/01/02  to  12/31/02:  Trades  up  to  and 

including  $200,000  par  value— SO. 50'trade 
Trades  between  $201,000  and  $999,999 
par  value— $0,0025  times  the  number  of 
bonds  traded/trade:  Trades  of  $1,000,000 
par  value  or  more — $2.50/trade] 
[From  01/01/03  to  01/31/04:]  Trades  up  to 
and  Including  $200,000  par  value— 30.475/ 
trade:  Trades  between  $201,000  and 
$999,999  par  value— $0,002375  times  the 
number  of  bonds  traded/trade;  Trades  of 
$1,000,000  par  value  or  more— $2,375/ 
trade 


[From  07/01/02  to  12/31,/02:  Cancel/Correct— 
$3/tra(Je,  except  For  October  2002— $1,50/ 
trade.  For  November  2002— $2,25/trade] 

[From  01/01/03  to  01/31/04;]  Cancel/Correct— 
$1 .50/trade 

(From  07/01/02  to  12/31/02:  "As  of"  Trade 
Late— $3/trade.  except  For  October  2002— 
$1.50/lrade.  For  November  2002— $2,25/ 
trade] 

[From  01/01/03  to  01/31/04:]  "As  of"  Trade 
Late— S3/frade 

(Browse  &  Query— $0.05  after  first  page] 


BTDS  Professional  ReahTime  Data.  Display— 
$60/month  per  terminal,  except 

[For  a  period  of  one  calendar  month  to  be  an- 
nounced: Waiver  of  fee  ($0)] 


BTDS  Professional  Delayed-Time  Data  Dis- 
plays 15/montti  per  terminal 


BTDS  Internal  Usage  Authonzation- $500' 
month  per  application  service  for  Real-Time 
and  Delayed-Time  Data 


BTDS  External  Usage  Authorization— 81,000/ 
month  per  application/service  for  Real-Time 
and  Delayed-Time  Data 

BTDS  Non-Professional  Real-Time  Data  Dis- 
play— $1 /month  per  terminal 


(1)  System  Related  Fees.  There  are 
three  methods  by  which  a  member  may 
report  corporate  bond  transactions  that 
are  reportable  to  NASD  pursuant  to  the 
Rule  6200  Series.  A  member  may  choose 
among  the  following  methods  to  report 
data  to  NASD:  (a)  a  TRACE  web 
browser:  (b)  a  (Ajmputer-to-Computer 
Interface  CCTCr")  (either  one  dedicated 
solely  to  TR.^CE  or  a  multi-purpose 
Une);  or  (c)  a  third-party  reporting 
intermediary.  Foes  will  be  charged 
based  on  the  reporting  methodology 
selec:ted  by  the  member. 

(A)  Web  Browser  Access 

((i)  For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002.  the 
charge  to  be  paid  bv  a  member  that 
elects  to  report  TRACE  data  to  NASD 
via  a  TRACE  web  browser  shall  be  as 
follows:  for  the  first  user  ID  registered, 
a  charge  of  S85  per  month;  for  the  next 
two  through  nine  user  IDs  registered,  a 
charge  of  S75  per  month,  per  such 
additional  user  ID;  and  for  ten  or  more 


user  IDs  registered,  a  charge  of  $70  per 
month,  per  user  ID  from  two  to  ten  or 
more.  If  a  member  reports  less  than  25 
trades  per  month  to  the  TRACE  system 
in  October.  November,  or  December 
2002,  the  charge  to  be  paid  by  a  member 
for  the  TRACE  web  browser  shall  be 
S25,  per  such  month,  per  user  ID.] 
[(ii)  For  the  period  commencing 
January  1,  2003  and  ending  January  31, 
2004.  the  charge  to  be  paid  by  a  member 
that  elects  to  report  TRACE  data  to 
NASD  via  a  TRACE  web  browser  shall 
be  as  follows:  S25  per  month,  per  user 
ID  for  Level  I  Web  Trade  Report  Onlv 
Browser  Access  and  S85  per  month,  per 
user  ID  for  Level  II  Full  Service  Web 
Browser  Access.]  The  charge  to  be  paid 
by  a  member  that  elects  to  report 
TRACE  data  to  NASD  via  a  TRACE  web 
browser  shall  be  as  follows:  $20  per 
month,  per  user  ID  for  Level  I  Web 
Trade  Report  Only  Browser  Access  and 
S80  per  month,  per  user  ID  for  Level  II 
Full  Service  Web  Browser  Access. 
[Notwithstanding  the  above  sentence. 


following  the  effective  date  of  increased 
bond  data  dissemination  as  approved  by 
the  SEC  on  January  31.  2003.  NASD 
shall  announce  a  period  of  one  calendar 
month  during  which  the  charge  for 
Level  II  Full  Service  Web  Browser 
Access  shall  be  S25  per  month,  per  user 
ID.] 

(B)  Computcr-to-Computer  Interface 
Access 

The  charge  to  be  paid  bv  a  member 
that  elects  to  report  TRACE  data  to 
NASD  via  a  CTCI  line  shall  be  525  per 
month,  per /irni[ line],  regardless  of 
whether  the  line  is  or  is  not  dedicated 
exclusivelv  for  TRACE. [•^■j  ' 

(C)  Third  Party  Access — Indirect 
Reporting 

A  member  may  elect  to  report  TRACE 
data  indirectly  to  NASD  via  third-party 
reporting  intermediaries,  such  as 
vendors,  service  bureaus,  or  the 
National  Securities  Clearing  Corporation 
("NSCC"),  The  charge  to  be  paid  bv  a 
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member  shall  be  S25  per  month,  per 
firm.  Nothing  m  this  Rule  shall  prevent 
such  third-party  intermediaries  from 
charging  additional  fees  for  their 
services. 

(2)  Transaction  Reporting  Fees.  For 
each  transaction  in  corporate  bonds  that 
is  reportable  to  NASD  pursuant  to  the 
Rule  6200  Series,  the  following  charges 
shall  be  assessed  against  the  member 
responsible  for  reporting  the 
transaction: 

(A)  Trade  Reporting  Fee 

[(i)  For  the  period  commencing  July  1, 
2002  and  ending  December  31.  2002,'a 
member  shall  be  charged  a  Trade 
Reporting  Fee  based  upon  a  sliding 
scale  ranging  from  SO. 50  to  S2.50  per 
transaction  based  on  the  size  of  the 
reported  transaction.  Trades  up  to  and 
including  S200.000  par  value  will  be 
charged  a  SO. 50  fee  per  trade,  trades 
between  S20 1,000  par  \dlue  and 
$999,999  par  value  will  be  charged  a  fee 
of  SO. 0025  multiplied  by  the  number  of 
bonds  traded  per  trade;  and  trades  of 
SI  ,000,000  par  value  or  more  will  be 
charged  a  fee  of  S2.50  per  trade.] 

[(ii)  For  the  period  commencing 
Ianuar\-  1.  2003  and  ending  |anuar>-  31, 
2004.  a|.4  member  shall  be  charged  a 
Trade  Reporting  Fee  based  upon  a 
sliding  scale  ranging  from  SO, 475  to 
S2,375  per  transaction  based  on  the  size 
of  the  reported  transaction.  Trades  up  to 
and  including  S200.000  par  \  alue  will 
be  charged  a  SO. 475  fee  per  trade:  trades 
between  S201 ,000  par  value  and 
5999,999  par  value  will  be  charged  a  fee 
of  SO. 002375  multiplied  by  the  number 
of  bonds  traded  per  trade:  and  trades  of 
Si  ,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2,375  per  trade. 

(B)  Cancel  or  Correct  Trade  Fee 

[For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002,  a 
member  shall  be  charged  a  Cancel  or 
Correct  Trade  Fee  of  S3. 00  per  canceled 
or  corrected  transaction.  To  provide 
firms  with  time  to  adjust  to  the  new 
reporting  system,  the  Cancel  or  Correct 
Trade  Fee  will  not  be  charged  until  the 
later  of  October  1.  2002  or  90  davs  after 
the  effective  date  of  TRACE.  For'the 
month  of  October  2002.  the  Cancel  or 
Correct  Trade  Fee  shall  be  SI. 50  per 
canceled  or  corrected  transaction.  For 
the  month  of  November  2002,  the 
Cancel  or  Correct  Trade  Fee  shall  be 
S2.25  per  canceled  or  corrected 
transaction.  For  the  period  commencing 
January  1.  2003  and  ending  lanuarv  31, 
2004.  al.4  meml)er  shall  be  charged  a 
Cancel  or  Correct  Trade  Fee  of  Si, 50  per 
canceled  or  corrected  transaction. 


(C)  "As  of"  Trade  Late  Fee 

[For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002. 
a]A  member  shall  be  charged  an  "As  of 
Trade  Late  Fee  of  $3,00  per  transaction 
for  those  transactions  that  are  not  timely 
reported  "As  of '  as  required  by  these 
rules,  [To  provide  firms  with  time  to 
adjust  to  the  new  reporting  system,  the 
"As  of  Trade  Late  Fee  will  not  be 
charged  until  the  later  of  October  1. 
2002  or  90  davs  after  the  effective  date 
of  TRACE,  For  the  month  of  October 
2002,  the  "As  of  Trade  Late  Fee  shall 
be  $1,50  per  such  transaction.  For  the 
month  of  November  2002,  the  "As  of 
Trade  Late  Fee  shall  be  $2.25  per  such 
transaction.  For  the  period  commencing 
January  1.  2003  and  ending  Januarv  31, 
2004,  a  member  shall  be  charged  an  "As 
of  Trade  Late  Fee  of  S3. 00  per  canceled 
or  corrected  transaction.) 

[(D)  Browse  and  Query  Fee 

Members  may  review  their  own 
previously  reported  transaction  data 
through  a  Browse  and  Query  function, 
A  member  shall  be  charged  SO. 05  for 
each  returned  page  of  the  quer\'  beyond 
the  first  page,] 

(3)  Market  Data  Fees 

Professionals  and  non-professionals 
may  subscribe  to  receive  /?[r|eal-71t]ime 
and  Delayed-Time  TRACE  data 
disseminated  by  NASD  in  one  or  more 
of  the  following  ways  for  the  charges 
specified-  Members,  vendors  and  other 
redistributors  shall  be  required  to 
execute  appropriate  agreements  with 
NASD. 

(A)  Professional  Fees.  Professionals 
may  subscribe  for  the  following: 

(i)  Bond  Trade  Dissemination  Ser\'ice 
("BTDS")  Professional  Real-Time  Data 
Display  Fee  of  S60  per  month,  per 
terminal  charge  for  each  interrogation  or 
display  device  receiving  fl[r]eal-71t]ime 
TRACE  transaction  data, 
[Notwithstanding  the  above  sentence, 
following  the  effective  date  of  increased 
bond  data  dissemination  as  approved  bv 
the  SEC  on  January  31,  2003["],  NASD  ' 
shall  announce  a  period  of  one  calendar 
month  during  which  NASD  shall  waive 
the  $60  per  terminal,  per  month  charge.] 

(ii)  BTDS  Professional  Delayed-Time 
Data  Display  Fee  of  Si  5  per  month,  per 
terminal  charge  for  each  interrogation 
or  display  device  receiving  Delayed- 
Time  TRACE  transaction  data: 
provided,  that  subscribers  to  the  BTDS 
Professional  Real-Time  Data  Display 
Fee  described  above  shall  not  be 
charged  this  additional  fee.  Subject  to 
the  execution  of  appropriate  agreements 
with  \'ASD,  certain  summary  market 
information  of  Delaved-Tim'e  TRACE 


transaction  data  may  be  published  or 
distributed  by  newspapers,  press 
associations,  newsletters,  or  similar 
media  sources  without  charge. 

(Hi)  BTDS  Internal  Usage 
Authorization  Fee  of  $500  per  month, 
per  application/service  [charge]  for 
internal  dissemination  of /?[r]eal-r[t]ime 
and /or  Delayed-Time  TRACE 
transaction  data  used  in  one  or  more  of 
the  following  ways  in  a  single 
application/senice:  internal  operational 
and  processing  systems,  internal 
monitoring  and  surveillance  systems, 
internal  price  validation,  internal 
portfolio  valuation  services,  internal 
anahlical  programs  leading  to 
purchase/sale  or  other  trading  decisions, 
and  other  related  activities. ["l.^ 

(iv)  BTDS  External  Usage 
Authorization  Fee  of  $1,000  per  month, 
per  application/service  [charge]  for 
dissemination  of  /?[r]eal-Tlt]ime  and/or 
Delayed-Time  TRACE  transaction  data 
used  in  one  or  more  of  the  following 
ways  in  a  single  application/senice: 
repackaging  of  market  data  for  delivery 
and  dissemination  outside  the 
organization,  such  as  indices  or  other 
derivative  products. C),^ 

(B)  Non-Professional  Fees 

The  charge  to  be  paid  by  a  non- 
professional for  each  terminal  receiving 
all  or  any  portion  of  /?[r]eal-r[t]ime 
TRACE  transaction  data  disseminated 
through  TRACE  shall  be  Sl.OO  per 
month,  per  terminal. 

(C)  Definitions 

Ii)  "Delayed-Time"  as  used  in  Rule 
7010(k)(3)'shall  mean  that  period  of 
time  starting  four  hours  after  the  time  of 
dissemination  by  NASD  of  transaction 
data  on  a  TRACE-eligible  security,  and 
ending  at  11:59:59  p.m.  Eastern  Time 
that  calendar  day. 

(ii)  "Non-Professional" — A  non- 
professional subscriber  must  provide 
certain  information  to  NASD  and  shall 
receive  TRACE  market  data  primarilv 
for  his  or  her  personal,  non-commercial 
use.  As  used  in  Rule  7010(k)(3)  [A]," 
"non-professional"  is  a  natural  person 
who  is  neither: 

(a)  registered  nor  qualified  in  any 
capacity  with  the  Commission,  the 
Commodity  Futures  Trading 
Commission,  any  state  securities 
agency,  any  securities  exchange  or 
association,  or  any  commodities  or 
futures  contract  market  or  association. 
or  an  employee  of  the  above  who  uses 
such  information  primarily  for  business- 
related  activities:  [or] 

(b)  engaged  as  an  "investment 
adviser"  as  that  term  is  defined  in 
section  202{a)(ll)  of  the  Investment 
Advisers  Act  of  1940  (whether  or  not 
registered  or  qualified  under  that  Act). 


62486 


Federal  Register/ Vol.  68,  No.  213 /Tuesday.  November  4,  2003 /Notices 


or  an  emphvpe  of  the  above  who  uses 
such  mlormation  primarily  for  business- 
related  activities: 

Id  employed  b\  a  bank,  insurance 
company  or  other  organization  exempt 
from  registration  under  federal  or  state 
securities  laws  to  perform  functions  that 
would  require  registration  or 
qualification  if  such  functions  were 
performed  for  an  organization  not  so 
exempt:  or 

Id}  engaged  in.  or  has  the  intention  to 
engage  in.  any  redistribution  of  all  or 
any  portion  of  the  information 
disseminated  through  TRACE. 

(iiij  "Real-Time"  as  used  in  Rule 
701  Oik II 3 1  shall  mean  that  period  of 
time  starting  from  the  time  of 
dissemination  by  NASD  of  transaction 
data  on  a  TRACE-eligible  securitv,  and 
ending  no  more  than  four  hours 
thereafter. 

ID}  Other  Requests  for  Data 

X'ASD  may  impose  and  collect 
charges  for  data  MASD  supplied  upon 
request,  ivhere  there  is  no  proxision 
elsewhere  in  this  Rule  7010(k)  for 
charges  for  such  ser\-ice  or  sale. 


CI'  The  charges  that  may  be  imposed  by 
third  parties,  such  as  CTCI  hne  providers!  are 
not  included  in  these  fees. 

I  1  [On  lanuary  31.  2003,  the  SEC  approved 
amendnwnts  to  NASD  Rule  6250  of  the 
I'R.\C:E  rules  that  will  allow  NASD  to  begin 
disseminating  transaction  information  on 
more  than  4.000  qualif\'ing  kivestment  Grade 
corporate  debt  securities.  See  Securities 
Exchange  .-Kct  Release  No.  47302  (January  31 
2003).  68  FR  6233  (February  6.  2003)  (File 
No.  SR-NASD-2002-174).]' 

("l-^  Under  this  service,  /?|rleal-T[t]ime  and/ 
or  Delay pd-Time  TRACE  transaction  data 
may  not  be  used  in  any  interrogation  display 
devices,  any  systems  that  permit  end  users  to 
determine  individual  transaction  pricinglin 
real-time],  or  disseminated  to  any  external 
source. 

[""l '  Under  this  service,  /?(r]eal-T(t]ime  and/ 
or  Delayed-Time  TRACE  transaction  data 
may  not  be  used  in  any  interrogation  display 
devices  or  any  systems  that  permit  end  users 
to  determine  individual  transaction  pricing! 
in  real-time]. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
.summaries,  set  forth  in  Sections  A,  B, 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  is  proposing  the  rule  change  to 
establish  a  permanent  fee  structure  for 
the  TR.\CE  system.  TRACE  became 
effective  on  July  1,  2002.  At  such  time, 
the  Commission  approved  the  original 
fee  structure  for  TRACE  on  a  pilot  basis. 
Since  then,  NASD  staff  has  been 
committed  to  reassessing  the  TRACE  fee 
structure  based  on  actual  information 
collected  such  as  the  number  of 
participants,  debt  securities  transaction 
volume,  and  subscribers  for  transaction 
data.  During  the  last  fourteen  months,  in 
response  to  industry  concerns  and 
emerging  trends,  NASD  staff  has  revised 
the  TRACE  fee  structure  five  times. 
Following  more  than  a  year  of 
reassessment  of  the  originally  approved 
TRACE  fiees,  NASD  believes  the  fees  are 
reasonable  and  necessary  to  ensure 
recovery  of  developmental  costs  of  the 
TRACE  system,  fund  ongoing 
operational  costs,  and  fund  the 
regulatory  activities  necessary  for 
surveillance  of  the  market.  NASD 
believes  the  proposed  rule  change  will 
equitably  distribute  the  costs  to 
participants  of  the  TRACE  system. 
While  NASD  is  seeking  permanent 
approval  of  the  TRACE  fees,  NASD 
remains  committed  to  periodically 
reassessing  the  appropriateness  of 
TRACE  fees. 

Background 

In  1998,  former  SEC  Chairman  Arthur 
Levitt  requested  NASD  to  provide 
increased  transparency  in,  and  better 
surveillance  of,  the  corporate  debt 
market  by  (i)  requiring  that  NASD 
members  report  corporate  bond 
transactions  to  NASD:  (ii)  developing  a 
system  or  systems  to  surveill  the 
corporate  debt  market,  including  an 
audit  trail  of  reported  transactions:  and 
(iii)  delivering  price  and  other 
information  to- large  and  small  investors 
and  other  debt  market  participants.  At 
that  time,  NASD  began  to  develop 
TRACE  and  make  it  operational. 

On  June  28,  2002,  the  SEC  approved 
proposed  NASD  fees  relating  to  the 
operation  of  the  TRACE  system  (Rule 
7010(k))  on  a  pilot  basis  for  a  six-month 
period  expiring  on  December  28,  2002." 


■"The  Commission  approved  Rule  7010(k)  relating 
to  TRACE  faes  on  June  28,  2002  on  a  six-month 
pilot  basis.  See  Securities  Exchange  Act  Release  No 
46145  (June  28,  2002),  67  FR  44911  (July  5,  2002) 
(File  No.  SRl-NASI>-2002-63). 


As  part  of  that  rule  filing  (Amendment 
No.  3  to  SR-NASD-2002-6,3),  NASD 
committed  to  review  and  reassess  the 
proposed  TRACE  fees  as  soon  as 
practicable  and  within  six  months  after 
the  effective  date  of  TRACE. 

On  November  15.  2002  NASD  filed, 
for  immediate  effectiveness,  a  rule  filing 
to  reduce  certain  TRACE  fees  for  the  4th 
quarter  of  2002."'  On  December  16.  2002, 
NASD  filed  for  immediate  effectiveness, 
a  rule  filing  to  extend  the  pilot  program 
for  TRACE  fees  to  February  28,  2003 
and  modif\^  certain  fees  effective 
January  1.  2003. »-  On  February  27.  2003, 
NASD  filed,  for  immediate 
effectiveness,  a  rule  filing  to  extend  the 
pilot  program  for  TRACE  fees  to  June 
30.  2003.'  On  June  17.  2003  NASD  filed, 
for  immediate  effectiveness,  a  rule  filing 
to  extend  the  pilot  for  TRACE  fees  to 
January  31.  2004.8 

Operational  Information 

Since  TR.-\CE  reporting  began  on  July 
1 ,  2002.  approximately  1 ,800  NASD 
member  firms  have  registered  for 
TRACE  reporting.  Currentlv. 
approximately  28.000  corporate  debt 
issues  are  subject  to  TRACE  reporting 
requirements.  Dissemination,  however, 
currently  occurs  for  approximately 
4.700  of  these  corporate  debt  issues  as 
TRACE  transaction  data  is  being 
disseminated  in  phases. '^  In  January 
2001.  the  Commission  initially 
approved  "Phase  I"  dissemination  of 
TRACE  transaction  data.'"  On  the  first 
day  of  "Phase  I"  dissemination  (July  1, 
2002).  approximately  550  corporate 
bonds  became  subject  to 
dissemination."  In  January  2003,  the 


^See  Securities  Exchange  Act  Release  No.  46893 
(November  22.  2002).  67  FK  72008  (December  3 
2002)  (File  No.  SR-NASD-2002-167). 

''  See  Securities  Exchange  Act  Release  No.  47056 
(December  19.  2002).  67  FR  79205  (December  27, 
2002)  (File  No.  SR-.\.'\SD-20Q2-176). 

"  See  Securities  Exchange  Act  Release  No.  47444 
(March  4,  2003),  68  FR  11602  (March  11.  2003)  (File 
No.  SR-NASD-2003-25). 

"See  Securities  Exchange  Act  Release  No,  48110 
(July  7.  2003),  68  FR  40315  (June  30,  2003)  (File  No 
SR-NASD-2003-97). 

''NASD  continues  to  review  proposals  to  increase 
the  number  of  TR-^CE-eligihle  securities  that  will  be 
subject  to  dissemination 

'"Specifically,  under  Rule  6250,  transactions  in 
two  types  of  securities  were  subject  to  the  TRACE 
dissemination  requirements  that  took  effect  on  July 
1,  2002:  (1)  Those  transactions  in  a  TRACE-eligible 
security  having  an  initial  issuance  size  of  $1  billion 
or  greater  that  is  Investment  Grade  at  the  time  of 
receipt  of  the  transaction  report  as  set  forth  in  Rule 
6250(a)(1);  and  (2)  those  transactions  in  50  TRACE- 
eligible  debt  securities  that  are  actively  traded, 
rated  Non-Investment  Grade,  and  meet  other  criteria 
set  forth  in  Rule  6250(a)(2).  See  Securities  Exchange 
Act  Release  No.  46144  (June  28,  2002),  67  FR  44907 
(July  5.  2002)  (File  No  SR-NASD-2002-46). 

' '  This  group  of  bonds  includes  what  was 
previously  referred  to  as  the  FIPs  50  and  which  are 
now  referred  to  as  the  TR.-\CE  50  The  list  of  50 
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Commission  approved  "Phase  11" 
dissemination  of  TRACE  transaction 
data.'-  On  the  first  day  of  "Phase  11" 
dissemination  (March  3.  2003).  an 
additional  approximatelv  3.800 
corporate  bonds  became  subject  to 
dissemination,  and  on  April  14.  2003. 
an  additional  approximatelv  120  triple- 
B-rated  corporate  bonds  were  also 
disseminated  as  part  of    Phase  II. "i'  In 
addition,  in  June  2003.  reporting  time 
for  transactions  in  TR.ACE-eligibie 
securities  was  reduced  from  75  minutes 
to  45  minutes  effecti\e  as  of  October  1 . 
2003. '•»  In  luly  2003.  the  disseminated 
list  of  high-vield  bonds  referred  to  as  the 
"TR.\CE  50"  was  updated. '■'^ 

.Since  the  launch  of  TR.\CE,  NASD 
has  enhanced  the  system  with  two 
major  and  five  minor  software  releases 
in  response  to  user  needs,  conducted 
routine  monitoring  of  dailv  reported 
transaction  data  for  accuracy,  and 
undertaken  regulator}'  activities  to 
survoill  the  corporate  debt  market. 
TR.\CE  incurs  ongoing  operating  costs 
associated  witti  shared  NASD 
infrastructure  and  resources  as  well  as 
direct  charges  from  outsourcing  TR.\CE 
system  support  and  development. 
Additionally,  TRACE  is  supported  by  a 
dedicated  team  of  NASD  staff.  For  the 
first  twelve  months  of  operation  (period 
ending  lune  30,  2003).  these  expenses 


bonds  IS  updated  periodicaiiv  based  on  criteria 
identified  in  Rule  6250(a)(2).' 

'-In  "Phase  11"  NASD  began  to  disseminate 
transaction  information  on  two  additional 
categories  of  securities.  On  March  3.  2002,  NASD 
began  to  disseminate  transaction  information  on 
any  TRACE-eligible  security  that  is  Investment 
Grade;  is  rated  by  Moody's  Investors  Ser\'ice,  Inc. 
as  "A3"  or  higher,  and  by  Standard  &  Poor's,  a 
division  of  McGraw  Hill  Co..  Inc..  as  'A-"  or 
higher;  5  and  has  an  original  issue  size  of  SlOO 
million  or  greater.  In  addition,  a  security  that  is 
required  to  be  disseminated  under  the  criteria 
above,  on  or  after  the  effective  date  of  this 
provision,  vifill  continue  to  be  subject  to 
d'sseminalion  unless  the  security  is  downgraded 
below  "BaaS/BBB.  A  specified  group  of  TRACE- 
eligible  securities  rated  Baa/BBB.  at  the  time  of 
designation,  were  also  approved  for  dissemination 
by  the  SEC.  Originally,  90  securities  were 
designated  See  Securities  Exchange  Act  Release 
No.  47302  (Januarv  31.  2003),  68  FR  6233  (February 
6,  2003)  (File  No.  SR-NASD-2002-174).  However, 
in  March  2003.  NASD  proposed  to  increase  the 
number  of  'Iriple-B-rated"  securities  to 
approximately  120.  See  Securities  Exchange  Act 
Release  No.  47566  (March  25,  2003),  68  FR  15490 
(March  31.  2003)  (File  No  SR-NASD-2003-41). 
The  120  "triple-B-rated"  securities  were  designated 
after  the  SEC  approved  SR-NASE^-2003-41.  and 
transaction  information  on  the  designated  securities 
began  to  be  disseminated  on  April  14.  2003. 

' '  See  Securities  Exchange  Act  Release  No.  47566 
(March  25.  2003).  68  FR  15490  (March  31.  2003) 
(File  No  SR-NASD-2003-J1). 

'■*  See  Securities  Exchange  Act  Release  No.  48056 
(June  18.  2003).  68  FK  37886  (June  25.  2003)  (Fil? 
No.  SR-NASD-2003-78), 

'"■The  list  of  TRACE  50  bonds  is  updated 
periodicaiiv  based  on  criteria  identified  in  Rule 
6250(a)(2).' 


have  totaled  approximately  S12.4 
million  including  partial  recovery  of  the 
original  investment  made  in  the 
development  of  TRACE  " 

As  detailed  in  this  filing,  revenues  are 
derived  from  a  combination  of  System 
Fees  to  access  TRACE,  Transaction 
Reporting  Fees  for  trade  reporting,  and 
Market  Data  Fees  for  access  and  display 
of  aggregated  TRACE  data.  For  the  first 
t'welve  months  of  operation  (period 
ending  June  30,  2003),  TRACE  generated 
revenues  of  approximately  $12.4  million 
reflecting  approximately  S2.0  million, 
S8.9  million,  and  Si. 5  million  for 
System  Fees.  Transaction  Reporting 
Fees,  and  Market  Data  Fees, 
respectively. 

The  proposed  fees  are  also  divided 
into  the  same  three  general  categories: 
(1)  System  fees  paid  by  member  firms 
based  on  the  technology  method  chosen 
by  the  member  to  report  corporate  bond 
transactions;  (2)  transaction  reporting 
fees  paid  by  members  to  file  trade 
reports  and  cancel  or  correct  trade 
reports:  and  (3)  market  data  fees  paid  by 
members  and  non-members  that  use  or 
distribute  the  data  collected  through  the 
TRACE  system  and  disseminated  bv 
NASD.  NASD  is  hereby  seeking 
permanent  approval  of  the  fees  relating 
to  the  TRACE  system.  However.  NASD 
remains  committed  to  reviewing  and 
reassessing  TRACE  fees  over  time. 

System  Fees 

A  member  may  report  TRACE 
transaction  data  to  NASD  by  one  of 
three  approved  methods:  (1)  Web 
browser  access:  (2)  direct  computer-to- 
computer  interface  ("CTCI");  or  (3) 
indirectly  through  third-parties,  such  as 
vendors,  service  bureaus,  clearing  firms, 
or  the  National  Securities  Clearing 
Corporation.  The  member  determines 
the  reporting  method  they  would  like  to 
use  based  on  such  factors  as  volume, 
size,  and  cost. 

Web  Browser  Access  Fees 

In  response  to  requests  from  the 
industry,  in  January  2003.  NASD 
introduced  a  modified  web  browser  and 
adjusted  the  fees  accordingly.'^  The 
rfiodified  web  browser  separated 
reporting  capabilities  from  quer\' 
features  that  allow  access  to  TRACE 
transaction  data.  NASD  began  offering 
two  web  browser  service  levels  on 
January  1.  2003:  (1)  Level  I  Trade  Report 
Only  Web  Browser  access  permits  a 
member  to  report  TRACE  transaction 
data  to  NASD  over  the  internet,  but  does 


"Under  this  approach  the  original  investment 
costs  are  recovered  over  a  48-month  period. 

'■See  Securities  Exchange  Act  Release  No.  47056 
(December  19,  2002).  67  FR  79205  (December  27. 
2002)  (File  No.  SR-NASD-2002-176), 


not  allow  access  to  real-time  TRACE 
data,  and  (2)  Level  II  Full  Service  Web 
Browser  access  permits  reporting  of 
TRACE  transaction  data  to  NASD  over 
the  internet  and  allows  access  to  real- 
time transaction  data  through  a  query 
function.  The  original  charge  for  Level 
1  ser\'ice  is  S25  per  month,  per  user  ID, 
and  the  charge  for  Level  U  service  is  $85 
per  month,  per  user  ID. 

NASD  is  proposing  to  reduce  the 
Level  I  charge  from  S25  per  month,  per 
user  ID,  to  $20  per  month,  per  user  ID, 
and  to  reduce  the  Level  II  charge  from 
$85  per  month,  per  user  ID.  to  $80  per 
month,  per  user  ID.  The  modified  web 
browser  allows  participants  to  satisf\- 
their  reporting  obligations  to  NASD  at  a 
base  level  cost  of  $20  per  month,  per 
user  ID.  Participants  that  wish  to  have 
access  to  additional  services  such  as 
real-time  data  query,  pav  $80  per 
month,  per  user  ID.  In  this  way,  NASD 
believes  that  cost  of  delivering  this 
service  will  be  more  equitably 
distributed  to  members  that  directly  use 
this  additional  technology  for  their 
businesi,. 

In  March  2003,  NASD  submitted  a 
rule  filing  to  the  Commission  proposing 
to  (1)  temporarily  reduce  the  Level  I 
Full  Service  Web  Browser  Access  Fee, 
and  (2)  temporarily  waive  the  BTDS 
Professional  Real-time  Data  Displav  Fee 
for  a  one-month  period  to  be  announced 
by  NASD.  NASD  originally  sought  these 
temporary'  reductions  to  provide 
subscribers  a  "trial  month"  to  explore 
the  services.  However,  third-partv 
vendors  have  raised  concerns  with 
NASD  staff  that  the  imposition  of  one 
"trial  month"  will  be  difficult  for  them 
to  administer  and  may  not  have  the 
desired  effect  of  bringing  on  new 
TRACE  data  subscribers.  Therefore, 
NASD  is  proposing  to  eliminate  these 
temporary  reductions. 

CTCI  Fees  and  Third-Part}'  Vendor  Fees 

The  charge  for  CTCI  ser\'ice  and  for 
reporting  data  through  third-party 
vendors  will  remain  the  same — $25  per 
month.  NASD  had  originally  provided 
participants  the  option  of  reporting 
TRACE  data  to  NASD  through  a  secure, 
private  data  network.  However,  no 
subscribers  registered  for  this  ser\'ice 
and  in  a  rule  filing  submitted  to  the  SEC 
on  December  16.  2002.  NASD  proposed 
to  eliminate  this  ser\'ice  and  the 
corresponding  fee  as  of  Januan*'  1 .  2003. 
NASD  proposes  to  make  this  change 
permanent. 

NASD  believes  that  the  TRACE 
system  fees  are  reasonable  and  non- 
discriminatory because  members  may 
select  the  technology  link  that  best  suits 
their  particular  needs.  The  Web  Browser 
Access  Fees  have  been  significantly 
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modified  from  the  original  level 
established  in  luly  2002.'"  Firms  that 
have  a  smaller  volume  of  TRACE 
transactions  now  have  a  cost-effective 
reporting  option  {e.g..  Level  I  Trade 
Report  VVeb  Browser).  Larger  volume 
firms  have  generally  been  reporting 
TRACE  transaction  data  either  through 
a  CTCI  line  at  a  charge  of  S25  per 
month,  or  through  third-parties  at  a 
charge  of  S25  per  month 


Transaction  Reporting  Fees 

Trade  Reporting  Fees 

Following  the  start  of  operations  of 
TRACE.  NASD  staff  has  been  collecting 
data  on  trade  reporting  fees  incurred  by 
participants.  The  revenues  generated  by 
this  fee  were  higher  than  originallv 
forecasted.  As  a  result,  as  of  January  1, 
2003,  NASD  reduced  trade  reporting 
fees  by  5%  from  the  original  fee  levels.'" 
NASD  seeks  permanent  approval  of  the 
reduced  trade  reporting  fees.  Trade 
Reporting  Fees  will  continue  to  be  on  a 
sliding  scale,  based  upon  the  size  of  the 
transaction  reported,  in  an  effort  to 
distribute  the  fees  more  equitably 
between  retail  oriented  firms  and 
institutionally  oriented  firms.-'"  The 
range  for  trade  reporting  fees  will  be 
from  SO. 475  to  S2.375  per  transaction 
based  on  the  size  of  the  reported 
transaction.  Trades  up  to  and  including 
S200.000  par  value  will  be  charged  a 
SO. 475  fee  per  trade;  trades  between 
S201 ,000  par  value  and  S999,999  par 
value  will  be  charged  a  fee  of  SO. 002375 
multiplied  by  the  number  of  bonds 
traded,  and  trades  of  SI. 000, 000  par 
value  or  more  will  be  charged  a  fee  of 
$2,375  per  trade. 


"In  the  original  fee  approval  order,  the  Web 
Browser  Access  Fee  for  each  registered  participant 
was:  Sfl5  per  month,  per  user  ID.  for  the  first  user 
ID;  S7,i  per  month  for  the  second  through  ninth  user 
ID;  and  S70  per  month  for  the  second  through  tenth 
or  more  user  ID,  if  the  participant  registers  ten  or 
more  user  IDs  For  the  fourth  quarter  of  2002,  the 
Web  Browser  Access  Fee  was  reduced  to  $25  per 
month,  per  user  ID  for  participants  that  reported 
less  than  25  transactions  during  the  months  of 
October.  November,  and  December  2002. 

''The  original  Trade  Reporting  Fees  were  also 
based  on  a  sliding  scale  that  ranges  from  S0.50  to 
S2.50  per  transaction  based  on  the  size  of  the 
reported  transaction.  Trades  up  to  and  including 
,S200.000  par  value  are  charged  a  SO. 50  fee  per 
trade;  trades  between  5201,000  par  value  and 
S999.999  par  value  are  charged  a  fee  of  SO. 0025 
multiplied  by  the  number  of  bonds  traded;  and 
trades  of  Si  ,000.000  par  value  or  more  are  charged 
a  fee  of  S2  50  per  trade. 

'"In  approving  the  original  TRACE  fees  on  a  pilot 
basis,  the  C:onunission  stated  that  "[tlhe 
Commission  believes  that  this  sliding  scale 
structure  promotes  an  equitable  distribution  of  the 
relevant  fees  while  reducing  the  possibility  of 
unfair  discrimination  between  customers,  issuers, 
brokers,  or  dealers  "  See  SEC  Approval  Order  File 
No  SR-NASD-2002-63,  Securities  Exchange  Act 
Release  No.  46145  (June  28,  2002). 


Conective  Transaction  Fees 

NASD  proposes  to  set  the  permanent 
Cancel  or  Correct  Fee  at  $1,50  per 
corrected  trade  and  the  "As  of  Trade 
Late  reporting  fee  at  S3. 00  per  late  trade. 
Cancel,  correct,  and  "As  of' 
transactions  are  used  by  participants  to 
modify  original  trade  entries.  While  a 
certain  level  of  corrective  transactions 
will  always  be  necessary,  NASD  staff 
believes  it  is  very  important  that  trades 
be  entered  into  the  system  correctly  the 
first  time  to  ensure  that  data 
disseminated  through  the  TRACE 
system  is  accurate  and  to  allow 
investors  to  rely  on  the  data  stream  they 
receive.  Further,  continued  high  levels 
of  corrective  transactions  will  increase 
NASD's  technology  costs. 

The  original  charge  for  the  Cancel  or 
Correct  Fee  and  the  "As  of  Late  Fee 
was  S3. 00  for  each  such  reported 
transaction.  However,  in  the  original  fee 
proposal.  NASD  delayed  the 
.effectiveness  of  the  Cancel  or  Correct 
Fee  and  the  "As  of  Late  Fee  to  October 
1.  2002.  Based  on  NASD  staff  review  of 
the  data  collected  on  such  fees  after  the 
first  three  months  of  TRACE  operation, 
on  November  15,  2002,  NASD  submitted 
a  proposed  rule  change  to  the  SEC  to 
phase  in  the  implementation  of  the  two 
fees  during  the  last  quarter  of  2002  to 
allow  participants  greater  time  to  adjust 
to  the  new  system  and  focus  on  methods 
to  reduce  the  likelihood  of  incurring 
such  fees.-i  For  the  month  of  Qptober 
2002.  the  Cancel  or  Correct  Fee  and  the 
"As  of  Late  Fee  charge  assessed  to  each 
participant  were  reduced  from  $3.00  per 
trade  to  SI. 50  per  trade  {a  50% 
discount),  and  for  the  month  of 
November  2002,  the  Cancel  or  Correct 
Fee  and  the  "As  of"  Late  Fee  were 
reduced  from  S3. 00  per  trade  to  $2.25 
per  trade  (a  25%  discount).  On 
December  16,  2002.  NASD  submitted  a 
rule  filing  to  reduce  the  Cancel  or 
Correct  Fee  from  $3.00  to  $1,50  effective 
January  1,  2003. 

NASD  staff  has  been  working  with  the 
industry  to  determine  the  causes  of 
erroneous  transactions  as  part  of  a  goal 
of  reducing  the  number  of  corrective 
transactions  reported  to  TRACE,  NASD 
staff  believes  that  over  time  the  number 
of  corrective  transactions  submitted  to 
the  system  will  decline.  However, 
NASD  believes  that  fees  for  corrective 
transactions  are  necessary  to  discourage 
erroneous  reporting  and  to  improve  the 
integrity  of  disseminated  data. 
Therefore,  NASD  is  proposing  that  the 
SEC  permanently  approve  the  current 
corrective  transaction  fees. 


-'See SR-  JASD-2002-167  (November  15.  2002). 


Browse  and  Queiy  Fees 

NASD  is  proposing  to  eliminate  the 
Browse  and  Query  Fee  of  SO. 05  per  page 
after  the  first  page.  This  feature  allows 
firms  to  review  previously  reported 
transaction  data.  Firms  will  continue  to 
have  access  to  this  service,  however, 
there  will  no  longer  be  a  fee  associated 
with  such  service. 

Market  Data  Fees 

The  current  market  data  fees  are  as 
follows:  (1)  BTDS  Professional  Real- 
Time  Data  Displav  Fee — $60  per  month, 
per  terminal;  (2)  BTDS  Internal  Usage 
Authorization  Fee — S500  per  month,  per 
application/service;  (3)  BTDS  External 
Usage  Authorization  Fee— Si, 000  per 
month,  per  application/service;  and  (4) 
BTDS  Non-Professional  Real-Time 
Fee — $1  per  month,  per  terminal. 

NASD  is  proposing  to  define  the 
terms  "Real-Time"  and  "Delayed-Time" 
as  they  relate  to  market  data  fees  for 
TRACE  transaction  data.  "Real-Time"  as 
used  in  Rule  7010(k)(3)  shall  mean  that 
period  of  time  starting  from  the  time  of 
dissemination  by  NASD  of  transaction 
data  on  a  TRACE-eligible  securitv,  and 
ending  four  hours  thereafter.  "Delayed- 
Time"  as  used  in  Rule  7010(k)(3)  shall 
mean  that  period  of  time  starting  four 
hours  after  the  time  of  dissemination  by 
NASD  of  transaction  data  on  a  TI^CE- 
eligible  security,  and  ending  at  11:59:59 
p.m.  Eastern  Time  that  calendar  dav. 

In  addition,  NASD  is  proposing  to 
establish  a  charge  to  professionals  for 
the  use  of  Delayed-Time  TRACE 
transaction  data.  Discussions  with 
members  of  the  bond  industry  indicate 
that  there  is  increasing  demand  for 
Delayed-Time  TRACE  transaction  data 
by  professionals.  Market  professionals 
have  indicated  to  NASD  staff  that,  as  a 
result  of  relatively  low  individual  bond 
trading  activity  levels  on  any  given  day, 
Delayed-Time  transaction  data  is  useful 
to  see  overall  patterns  and  trends, 
especially  in  pricing.  Because  of  the 
time  lag  between  trades  in  less  active 
issues  often  exceeds  four  hours,  the 
value  of  the  last  sale  information  on  a 
four  hour  Delayed-Time  basis  often 
equals  that  of  the  real-time  information. 
NASD  staff  believes  that  professionals 
who  use  this  data  in  the  course  of  their 
business  or  commercial  activities 
should  pay  for  the  use  of  the  data. 
Consequently.  NASD  staff  believes  that 
a  charge  for  professionals  for  Delayed- 
Time  data  is  appropriate. 

The  fee  for  the  BTDS  Professional 
Delayed-Time  Data  Display  would  be 
$15  per  month,  per  terminal,  for  each 
device  receiving  Delayed-Time  TRACE 
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transaction  data,--  Professionals 
subscribing  for  the  BTDS  Professional 
Real-Time  Data  Display  Fee  of  S60  per 
month,  per  terminal,  to  receive  Real- 
Time  TRACE  transaction  data  would  not 
pay  this  charge  for  Delaved-Time  data  in 
addition  to  the  S60  fee  for  Real-Time 
data.  Subject  to  the  execution  of 
appropriate  agreements  with  NASD, 
certain  summar\-  market  information  of 
Delayed-Time  TRACE  transaction  data 
may  be  published  or  distributed  by 
newspapers,  press  associations, 
newsletters,  or  similar  media  sources 
without  charge.  NASD  is  also  proposing 
to  clarify  that  charges  for  BTDS  Internal 
Usage  and  BTDS  External  Usage  apply 
to  Real-Time  and/or  Delayed-Time 
TR.ACE  transaction  data. 

hi  addition.  NASD  proposes  to  clarif\' 
the  definition  of  "non-professional." 
Since  the  start  of  TRACE,  numerous 
individuals  have  questioned  whether 
they  qualify  as  a  "non-professional."  To 
clear  up  confusion.  NASD  is  proposing 
to  add  language  to  the  definition  to  state 
that  a  natural  person  can  qualifv  as  a 
"non-professional"  only  if  they  receive 
TR.'\CE  market  data  primarily  for 
personal,  non-commercial  use. 

In  the  original  fee  proposal,  NASD 
had  provided  for  a  daily  list  fax  service 
that  would  provide  subscribers  with 
daily  additions,  deletions,  and 
modifications  to  the  list  of  TR.ACE- 
eligible  securities.  The  charge  for  this 
service  was  S15  per  month,  per  fax 
number/addressee.  One  user  subscribed 
for  this  service  and  it  was  no  longer  cost 
effective  for  NASD  to  continue 
providing  the  service.  As  a  result,  NASD 
proposed  in  a  rule  filing  submitted  to 
the  SEC  on  December  16.  2002  to 
eliminate  this  service  and  the 
corresponding  fee  as  of  lanuary  1. 
2003.-'  NASD  proposes  to  make  this 
change  permanent 

NASD  believes  the  market  data  fees 
are  reasonable  and  non-discriminatory. 
The  fees  are  charged  only  to  market 
professionals  that  wish  to  subscribe  for 
these  optional  services.  NASD  believes 
that  this  use-based  approach 
appropriately  aligns  costs  with  member 
usage  and  is  consistent  with  equitable 
distribution  of  fees. 

Other  Requests  for  Data 

From  time  to  time,  members,  vendors, 
and  other  persons  request  certain  ad  hoc 
services  or  uses  of  the  TR.-\CE  system 
and  transaction  data  that  are  not 
otherwise  covered  bv  Rule  701 0(k). 


--  Transaction  data  for  TR.-\CE-eligible  securities 
disseminated  by  NASD  after  this  time  frame  will  be 
provided  free  of  charge 

-■'  See  Securities  Exchange  Act  Release  No.  47056 
(December  19.  2002).  67  FR  79205  (December  27, 
2002)(File  No.  SR-NASD-2002-1 76). 


NASD  belie\'es  that  providing  such 
ser\ices  to  the  industry,  academia.  or 
others  is  useful  and  proposes  to  collect 
charges  when  fulfilling  these  requests. 
Charges  would  be  commensurate  with 
the  higher  of  (a)  NASD's  associated 
costs  or  [b]  similar  products  or  services 
available  in  the  marketplace. 

Permanent  .Approval  of  Fees 

NASD  is  seeking  permanent  approval 
of  the  TRACE  fee  structure  prior  to  the 
expiration  of  the  pilot  program  for 
TRACE  fees  that  is  scheduled  to  expire 
on  January  31.  2004.  NASD  believes  that 
the  proposed  fee  structure  for  TRACE  is 
reasonable  and  non-discriminatory.  In 
its  original  approval  of  the  TRACE  fees 
pilot,  the  Commission  stated  that  it 
believes  that  the  fees  allow  users  great 
flexibility  in  how  they  will  interact  with 
the  system,  and  are  scaled  according  to 
objective  criteria  applied  across-the- 
board  to  all  categories  of  users.-'* 

NASD  believes  the  fee  structure  is 
equitable  and  the  charges  are  based  on 
actual  usage  of  the  system.  For  example, 
trade  reporting  fees  are  based  on  a 
sliding  scale  that  varies  depending  on 
the  size  of  the  transaction  reported,  with 
fees  ranging  from  SO. 4 75  (for  the 
smallest  trades)  to  S2.375  (for  the  largest 
trades).  System  fees  allow  participants 
to  select  the  most  cost-effective 
reporting  method  and  web  browser  fees 
are  based  on  usage  (users  of  the  real- 
time transaction  query  feature  pay  more 
for  the  additional  service).  Similarly, 
market  data  fees  are  lower  for  users  who 
limit  their  use  of  the  TRACE  transaction 
data  to  internal  distribution,  and 
relatively  higher  for  users  who  use  or 
distribute  the  data  externally. 

For  these  reasons.  NASD  believes  the 
fees  set  forth  above  are  reasonably 
related  to  the  costs  of  developing  the 
facility  and  to  meeting  the  estimated 
operating  expenses  of  the  TRACE 
system.  The  fees  are  also  designed  to 
fund  the  regulatory  activities  necessan' 
to  surveil  the  market.  In  addition.  NASD 
staff  believes  that  it  has  responded 
promptly  to  the  concerns  of  members  by 
reducing  TRACE  fees. 

As  part  of  the  initiative  by  the 
Commission  to  create  price 
transparency  in  the  corporate  bond 
market,  the  NASD  has  worked  diligently 
to  develop  the  TRACE  system.  NASD 
staff  continues  to  work  closely  with  the 
Bond  Transaction  Reporting  Committee, 
which  is  jointly  staffed  by  members 
designated  by  NASD  and  The  Bond 
Market  Association.  In  addition.  NASD 
staff  has  met  formally  and  informally 


with  members  of  the  industr\'  and 
listened  to  their  questions  and  concerns 
Overall,  NASD  believes  the  TRACE  fee 
structure  is  reasonable  and  non- 
discriminatory, and  that  the  proposed 
fees  are  necessary  to  achieve  a  practical, 
market-driven  system  for  processing  and 
disseminating  reliable  and  uniform 
corporate  bond  data.  NASD  is 
committed  to  taking  a  proactive  role  in 
supervising  the  corporate  bond  market 
and  promoting  investor  confidence  in 
the  fairness  of  the  corporate  bond 
market  generally. 

NASD  remains  committed  to 
reviewing  and  reassessing  the 
appropriateness  of  TRACE  fees  over 
time  to  ensure  that  the  fees  are 
reasonable  and  equitable  for 
participants  in  the  TRACE  system. 

Based  on  the  above,  the  NASD 
believes  the  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A{b)(5)  2s  of  the  Act  in  that  the 
proposal  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  1 5A(b)(6)  of  the  Act  -<'.  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  hi  addition,  NASD 
believes  that  the  proposed  rule  change 
is  consistent  with  section  15A(b)(5)  of 
the  Act,  which  requires,  among  other 
things,  that  NASD's  rules  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  that  NASD 
operates  or  controls.  NASD  is  seeking 
permanent  approval  of  the  TRACE  fee 
structure  and  believes  that  the  proposed 
fee  structure  is  reasonable. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 


"  See  SEC  Approval  Order  File  No.  SR-NASD- 
2002-63.  Securities  Exchange  Act  Release  No. 
46145  (June  28,  2002). 


"15U.S.C.  78o-3(b)(5). 
«15U.S.C.  78o-3(b)(6). 
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C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(li)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

A  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

^  Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tiie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the  - 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20544-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  .NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-157  and  should  be 
submitted  by  November  25,  2003. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 

tiuthoritv.-" 

.Margaret  H.  .McFarland. 

Deputy  Secretary 

(FR  Doc.  03-27661  Filed  1 1-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48711;  File  No.  SR-NASD- 
2003-1 53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Waiver  of 
California  Arbitrator  Disclosure 
Standards 

October  29,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
6,  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution. 
NASD  has  designated  the  proposed  rule 
change  as  constituting  a  "non- 
controversial"  rule  change  pursuant  to 
Rule  19b-4(f)(6)  under  the  Act,^  which 
renders  the  proposal  effective  upon 
receipt  of  this  fihng  by  the  Commission. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  the  pilot 
rule  in  IM-lOlOO(f)  of  the  NASD  Code 
of  Arbitration  Procedure,  which  requires 
industry  parties  in  arbitration  to  waive 
application  of  contested  California 
arbitrator  disclosure  standards,  to 
include  claims  by  members  against 
other  members  or  associated  person  that 
relate  exclusively  to  promissory'  notes. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
[brackets]. 
***** 

10000.  Code  of  Arbitration  Procedure 

IM-IOIOO.  Failure  To  Act  Under 
Provisions  of  Code  of  Arbitration 
Procedure 

It  may  be  deemed  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  and  a  violation  of 


17CFR200,30-3(a)(12). 


■  15  U.S.C.  78s(b)(l). 
M7CFR  240.191)-^. 
'17CFR2«.19b-^(f)(6). 


Rule  2110  for  a  member  or  a  person 
associated  with  a  member  to: 

(a)-(e)  No  change. 

(f)  fail  to  waive  the  California  Rules  of 
Court.  Division  VI  of  the  Appendix, 
entitled,  "Ethics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration" 
(the  "California  Standards"),  if  (all  the 
parties  in  the  case  who  are  customers, 
or  associated  persons  with  a  claim 
against  a  member  firm  or  another 
associated  person,  have  waived 
application  of  the  California  Standards 
in  that  case.]  application  of  the 
California  Standards  has  been  waived 
by  all  parties  to  the  dispute  who  are: 

ID  Customers  with  a  claim  against  a 
member  or  an  associated  person: 

(2)  associated  persons  with  a  claim 
against  a  member  or  an  associated 
person: 

(31  members  with  a  claim  against 
another  member:  or 

(4)  members  nith  a  claim  against  an 
associated  person  that  relates 
exclusively  to  a  promisson.-  note. 

[The  wjU'ritten  waiver  by  [the 
customer  or  the  associated  person 
asserting  the  claim  against  a  member  or 
associated  person  under  the  Code]  such 
parties  shall  constitute  and  operate  as  a 
waiver  for  all  member  firms  or 
associated  persons  against  whom  the 
claim  has  been  filed,  This  rule  applies 
to  claims  brought  in  California  against 
all  member  firms  and  associated 
persons,  including  terminated  or 
otherwise  inactive  member  firms  or 
associated  persons.  Remainder 
unchanged. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  is  proposing  to  amend  the  pilot 
rule  in  IM-lOlOO(f)  that  requires 
industry  parties  in  arbitration  to  waive 
application  of  contested  California 
arbitrator  disclosure  standards  to 
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include  claims  bv  members  against 
other  members  or  associated  person  that 
relate  exclusively  to  promissory  notes. 

Background 

In  )uly  2002,  the  California  Judicial 
Commission  adopted  a  set  of  rules, 
"Ethics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration" 
("California  Standards"),-'  governing 
ethical  standards  for  arbitrators.  The 
rules  were  designed  to  address  conflicts 
of  interest  in  private  arbitration  forums 
that  are  not  part  of  a  federal  regulatory 
system  overseen  on  a  uniform,  national 
basis  by  the  SEC.  The  California 
Standards  imposed  disclosure 
requirements  on  arbitrators  that  conflict 
with  the  disclosure  rules  of  NASD  and 
the  New  York  Stock  Exchange 
("NYSE").  Because  NASD  could  not 
both  administer  its  arbitration  program 
in  accordance  with  its  own  rules  and 
comply  with  the  new  California 
Standards  at  the  same  time.  NASD 
initially  suspended  the  appointment  of 
arbitrators  in  cases  in  California,  but 
offered  parties  several  options  for 
pursuing  their  cases.'' 

In  November  2002.  NASD  and  NYSE 
filed  a  lawsuit  in  federal  district  court 
seeking  a  declaraton,-  judgment  that  the 
California  Standards  are  inapplicable  to 
arbitration  forums  sponsored  by  self- 
regulatory  organizations  ("SROs").^' 
That  litigation  is  currently  pending  on 
appeal.  Since  then,  other  lawsuits 
relating  to  the  application  of  the 
California  Standards  to  SRO-sponsored 
arbitration  have  been  fded,  several  of 
which  are  also  still  pending. 

To  allow  arbitrations  to  proceed  in 
California  while  the  litigation  is 
pending.  NASD  implemented  a  pilot 
rule  to  require  all  industry-  parties 
(member  firms  and  associated  persons) 
to  waive  application  of  the  California 
Standards  to  the  case,  if  all  the  parties 
in  the  case  who  are  customers,  or 
associated  persons  with  claims  against 
industry  parties,  have  done  so."  In  such 


■*  California  Rules  of  Court.  Division  V\  of  the 
Appendix,  entitled.  "Elhics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration^  (the 
"California  Standards"). 

^  These  measures  included  providing  venue 
changes  for  arbitration  cases,  using  non-California 
arbitrators  when  appropriate,  and  waiving 
administrative  fees  for  NASD-sponsored 
mediations. 

'■  See  Motion  for  Declaratory  Judgment.  NASD 
Dispute  Resolution.  Inc.  and  New  York  Stock 
Exchange.  Inc.  v.  judicial  Council  of  California. 
filed  in  the  United  States  District  Court  for  the 
Northern  District  of  California.  No.  C  02  3486  SBA 
(July  22,  2002).  available  on  the  NASD  Web  site  at: 
http://www  nasdadr.com/pdf-text/ 
072202_ca_complaint.pdf 

'Originally,  the  pilot  rule  only  applied  to  claims 
by  customers,  or  by  associated  persons  asserting  a 
statutory'  employment  discrimination  claim  against 


cases,  the  arbitration  proceeds  under  the 
NASD  Code  of  Arbitration  Procedure, 
which  already  contains  extensive 
disclosure  requirements  and  provisions 
for  challenging  arbitrators  with  potential 
conflicts  of  interest." 

The  pilot  rule,  which  was  originally 
approved  for  six  months  on  September 
26  2002,  has  been  extended,  and  is  now 
due  to  expire  on  March  31.  2004  '' 

Description  of  Proposed  Rule  Change 

The  pilot  rule  currently  applies  to  all 
claims  filed  by  customers,  and  to  claims 
filed  by  associated  persons  against 
members  or  other  associated  persons. 
The  proposed  rule  change  w  ould  extend 
the  pilot  rule  to  apply  to  claims  filed  by 
members  against  other  members,  and  to 
claims  filed  by  members  against 
associated  persons  that  relate 
exclusively  to  promissory  notes. 

Specifically,  the  proposed  rule  change 
would  amend  IM-lOlOO(f)  to  provide 
that  if  a  member  bringing  a  claim 
against  another  member,  or  a  claim 
against  an  associated  person  that  relates 
exclusively  to  promissory  notes,  waives 
application  of  the  California  Standards 
to  the  dispute,  then  the  industrv' 
respondents  will  also  be  deemed  to  have 
waived  the  application  of  the 
Standards.'"  This  rule  change  will  allow 
to  proceed  the  majority  of  the  remaining 
intra-industry  cases  that  are  currendy 
stalled  due  to  the  confusion 
surrounding  the  California  Standards.  It 
will  also  prevent  delay  in  such  cases 
that  are  filed  in  the  future,  and  will 
facilitate  the  administration  of  cases 
against  such  parties  in  California  while 
the  rule  is  in  effect.  NASD  proposes  to 
make  the  proposed  rule  change,  which 
will  apply  to  pending  and  future 
arbitrations,  operative  immediately 
upon  filing. 


a  member,  and  required  a  wTitten  waiver  bv  the 
industry  respondents.  In  July  2003.  NASD 
expanded  the  scope  of  the  pilot  rule  to  include  all 
claims  by  associated  persons  against  another 
associated  person  or  a  member.  At  the  same  time, 
the  rule  was  amended  to  provide  thai  when  a 
customer,  or  an  associated  person  with  a  claim 
against  a  member  or  another  associated  person, 
agrees  to  waive  *he  application  of  the  California 
Standards,  all  respondents  that  are  members  or 
associated  persons  will  be  deemed  to  have  waived 
the  application  of  the  standards  as  well.  The  Julv 
2003  amendment  also  clarified  that  the  pilot  rule 
applies  to  tenninated  members  and  associated 
persons.  See  Securities  Exchange  Act  Rel  No. 
48187  (Julv  16.  2003).  68  FR  43553  (July  23,  2003) 
(File  No.  SR-NASD-2003-106). 

"The  NTSE  has  a  similar  rule;  Rule  600(g). 

«See  S«Arities  Exchange  Act  Rel.  No.  48553 
(September  26.  2003).  68  FR  57494  (October  3, 
3003)  (File  No.  SR-NASD-2003-144). 

"'The  proposed  rule  change  would  include 
disputes  that  relate  exclusively  to  promissory  notes. 
It  would  not  apply  in  cases  that  involve  both 
promissory  notes  and  other  types  of  claims  that  do 
not  already  fall  within  the  scope  of  the  rule. 


2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act."  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  by 
expediting  the  appointment  of 
arbitrators  under  the  waiver,  the 
proposed  rule  change  will  allow 
affected  parties  to  pursue  their 
contractual  rights  to  proceed  in 
arbitration  in  California, 
notwithstanding  the  confusion  caused 
by  the  disputed  California  Standards. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition  • 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill    Dntc  of  Effectiveness  of  the 
Proposed  Rule  Chance  and  Timinq  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  one  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate. 
Therefore,  the  foregoing  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act '-  and  Rule  19b- 
4(f)(6)  thereunder.' *  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  would  othenvise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-^{f)(6)(iii)  under 
the  Act,!-*  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 


"15  U.S.C.  78o-3{b)(6). 
'^]5U.S.C.  78s(b)(3)(A). 
'M7CFR240.19b-4(f)(6). 
'■•17  CFR  240.19b-4(f)(6)(iii). 
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with  the  protection  of  investors  and  the 
pubhr.  interest,  and  the  self-regulaton'  , 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
NASD  has  requested  that  the 
Commission  uaiv*'  the  five-dav  pre- 
filing  requirement  and  the  30-dav 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  believes  that 

waiving  the  five-dav  pre-filing  provision 
and  the  ,i()-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. '"'  The 
Commission  believes  that  waiving  the 
pre-filing  roquir'-mont  and  accelerating 
the  operative  date  should  have  no 
negative  effect  on  the  protection  of 
investors,  and  should  further  the  public 
interest  bv  immediately  providing 
members  that  have  claims  against  other 
members,  or  claims  against  associated 
persons  that  relate  exclusivelv  to 
[jromissory  notes,  with  a  mechanism  to 
resolve  their  disputes.  During  the  period 
of  this  pilot  program,  the  Commission 
and  NASD  will  continue  to  monitor  the 
status  of  the  previously  discussed 
litigation.  For  these  reasons,  the 
Commission  designates  that  the 
t)roposed  rule  change  as  effective  and 
operative  immediately. 

IV'.  Solicitation  of  Comments 

Interested  ptTsuns  are  invited  to 
submit  written  data,,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  ctipies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Ciommission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


'  '  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rules  impact  on  efficiency, 
competition,  and  capital  formaUon.  15  U.S.C.  78c(f]. 


SR-NASD-2003-153  and  should  be 
submitted  by  November  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Rogulation,  pursuant  to  delegated 

authority'"' 

Margaret  H.  McFarland, 

Deputy  S&cretary. 

I  PR  Dor   03-27662  Filed  11-3-03:  8:45  am] 

BILLING  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended: 
Computer  Matching  Program  (SSA/ 
Department  of  the  Treasury,  Bureau  of 
Public  Debt  (BPD))— Match  Number 
1038        I 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  the  renewal  of  an 
existing  computer  matching  program 
which  is  scheduled  to  expire  on 
December  25,  2003. 

summary:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  the 
renewal  of  an  existing  computer 
matching  program  that  SSA  is  currently 
conducting  with  BPD. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  The  matching  program  will  be 
effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-8582  or  writing  to  the 
Associate  Commissioner  for  Income 
Security  Programs,  245  Altmeyer 
Building,  6401  Securitv  Boulevard. 
Baltimore,  MD  21235-6401,  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Income 
Security  Programs  as  shown  above. 
SUPPLEMENTARY  INFORMATION: 

A,  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 


17CFR£00.3O-3(a)(12). 


7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacv  .^ct 
regarding  protections  for  such 
individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal.  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  approval  of  the 
matching  agreement  bv  the  Data 
Integrity  Boards  (DIB)  of  the 
participating  Federal  agencies; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register: 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB: 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching:  and 

(6)  Verifv'  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA"s  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  October  3.  2003. 

Martin  H.  Gerry, 

Deputy  Commissioner  for  Disabilitv  and 
Income  Serun'tv  Programs. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SS.A) 
With  the  Department  of  the  Treasury, 
Bureau  of  Public  Debt  (BPD) 

A.  Participating  Agencies 
SSA  and  BPD. 

B.  Purpose  of  the  Matching  Progmm 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions,  safeguards 
and  procedures  for  BPD's  disclosure  of 
certain  savings  security  information  to 
SSA.  (The  term  "savings  security" 
means  Series  E.  EE  or  I  United  States 
Savings  Securities.)  SSA  will  use  the 
match  resuhs  to  verify  eligibilitv  and 
payment  amounts  of  individuals  under 
the  Supplemental  Security  Income  (SSI) 
program.  The  SSI  program  was  created 
under  title  XVI  of  the  Social  Securitv 
Act  (the  Act)  to  provide  benefits  under 
the  rules  of  that  title  to  individuals  with 
income  and  resources  below  levels 
established  by  law  and  regulations. 
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C  Authority  for  Conducting  the 
Matching  Program 

Sections  1631(eKl)[B]  and  (fj  of  the 
Act  (42  U.S.C.  1383(e)(1)(B)  and  (f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

SSA  will  provide  BPD  with  a  finder 
file  extracted  from  SSA's  Supplemental 
Security  Income  Record  and  Special 
Veterans  Benefits  system  of  records 
containing  Social  Security  numbers  of 
individuals  who  have  applied  for  or 
receive  SSI  payments.  This  information 
will  be  matcheo  with  BPD  files  m  BPD's 
savings-type  securities  registration 
systems  of  records  (United  States 
Savings  Type  Securities  and  Retail 
Treasury  Sec;urities  Access  Application) 
and  a  reply  file  of  matched  records  will 
be  furnished  to  SSA.  Upon  receipt  of 
BPDs  replv  file.  SSA  will  match 
identifying  information  from  the  BPD 
file  with  SSA's  records  to  determine 
preliminarily  whether  the  data  pertain 
to  the  relevant  SSI  applicant  or  recipient 
before  beginning  the  process  of  verifying 
savings  security  ownership  and  taking 
any  necessary  benefit  actions. 

E.  Inclusive  Dates  of  the  Matching 

Program 

The  matching  program  will  become 
effective  upon  signing  of  the  agreement 
by  both  parties  to  the  agreement  and 
approval  of  the  agreement  by  the  Data 
Integrity  Boards  of  the  respective 
agencies,  but  no  sooner  than  40  days 
after  notice  of  this  matching  program  is 
sent  to  Congress  and  the  Office  of 
Management  and  Budget,  or  30  davs 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  from  the 
effective  date  and  may  be  extended  for 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met. 

fFR  Dor  03-27648  Filed  11-3-03;  8:45  am) 
BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings.  Agreements 
Filed  Between  September  29  and 
October  24.  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Agreements  filed  during  week  ending: 
October  3,  2003. 


Docket  Number:  OST-2003-16247. 
Date  Filed:  September  29,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  EUR-J/K  0102  dated 

September  26,  2003, 
PTC23/123  Ey rope-Japan,  Korea, 
Expedited  Resolution  002bv  rl. 
PTC23  EUR-J/K  0103  dated 

September  26,  2003, 
PTC23/123  Europe-Japan.  Korea, 
Expedited  Resolution  002by  r2. 
Intended  effective  date:  November  1. 

2003  and  ]anuar>'  1,  2004. 
Agreements  filed  during  week  ending: 
October  10,  2003. 

Docket  Number:  OST-2003-16286. 
Date  Filed:  October  6.  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  ME-TC3  0186  dated 

September  26.  2003. 
TC23/TC123  Middle  East— TC3 

Resolutions  rl-r39 
Minutes:  PTC23  ME-TC3  0187  dated 

October  3,  2003. 
Tables:  PTC23  ME-TC3  Fares  0079 

dated  October  3,  2003, 
Intended  effective  date:  April  1,  2004. 

Docket  Number:  OST-2003-16312. 
Date  Filed:  October  10,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC31  N&C/CIRC  0251  dated  October 

10,  2003, 
TC31  North  and  Central  Pacific, 
TC3  (except  Japan)-North  America, 

Caribbean  Expedited 
Resolutions  except  between  Korea 

(Rep.  of),  Malaysia  and  USA, 
PTC31  N&C/CIRC  0252  dated  October 

10, 2003, 
TC31  North  and  Central  Pacific, 
TC3-Central  America,  South  America 
Expedited  Resolutions  rl-rl6. 
Intended  effective  date:  December  1, 

2003. 
Agreements  filed  during  week  ending: 
October  17,  2003. 

Docket  Number:  OST-2003-16325. 
Date  Filed:  October  15.  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
Mail  Vote  335. 
PTC2  EUR-AFR  0182  dated  October 

14, 2003. 
Resolution  042e  from  Tunisia  to 

Libya. 
Intended  effective  date;  November  1 . 

2003. 
Docket  Number:  OST-2003-16326. 
Date  Filed:  October  15.  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject: 
Mail  Vote  318, 
PTC2  EUR-ME  0175  dated  October 

17,  2003, 
TC2  Europe-Middle  East, 
Special  Passenger  Amending 

Resolution,  between  Egypt  and 

Greece  rl-rS, 
Intended  effective  date:  August  15. 

2003, 

Docket  Number:  OST-2003-16348. 
Date  Filed:  October  17,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
CBPP/12/Meet/004/2003  dated 

October  2,  2003, 
Book  of  Finally  Adopted  Resolutions/ 

RPs  rl-Reso  600a, 
Minutes— CBPP/12/Meet/003/2003 

dated  October  2,  2003, 
Intended  effective  date:  Januar\'  1 , 

2004. 
Agreements  filed  during  week  ending: 
October  24,  2003. 

Docket  Number:  OST-2003-16353. 
Date  Filed:  October  20,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

Mail  Vote  336,  7PTC  COMP  1098 

dated  October  21,  2003. 
Resolutuion  024d-Angola, 
Intended  effective  date:  November  10, 

2003. 

Docket  Number:  OST-2003-16355, 
Date  Filed:  October  21 ,  2003, 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  EUR-J/K  0104  dated  October 

3,  2003, 
PTC23/123  Europe-Japan.  Korea 

Resolutions  rl-r27. 
Minutes:  PTC23  EUR-J/K  0105  dated 

October  21.2003. 
Tables:  PTC23  EUR-J/K  Fares  0052 

dated  October  3,  2003. 
Intended  effective  date:  April  1,  2004. 

Dockei  Number:  OST-2003-16358. 
Date  Filed:  October  21,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  EUR-SEA  0172  dated 

September  19,  2003, 
PTC23/123  Europe-South  East  Asia 

Resolutions  rl-rl5. 
Minutes:  PTC23  EUR-SEA  0175  dated 

O'ctober  17,  2003, 
Tables:  PTC23  EUR-SEA  Fares  0050 

dated  September  19,  2003, 
Intended  effective  date:  April  1,  2004. 
Docket  Number:  OST-2003-16388. 
Date  Filed:  October  22,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
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Mail  Vote  33  7. 

PTC:3  0671  dated  October  24.  2003, 

Resolution  01  Oz  Special  Amending 

Resoliitinn  between  China 

(excluding  Hong  Kong  S.-\K  and 

Macao  SAR)  and  Japan,  Thailand 

rl-r6. 
Intended  effective  date:  November  6, 

2003. 
Docket  \umber:  OST-2003-16400. 
Date  Filed:  October  24.  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
Mail  Vote  338. 
PTC23  ME-TC3  0190  dated  October 

28.  2003, 
Resolution  010a  Special  Amending 

Resolution  betw^een  Middle  East 

andTC3, 
Intended  effective  date:  April  1,  2004. 

.\ndrea  M.  Jenkins. 

Proi^rum  Manager.  Docket  Operations. 

Federal  Register  Liaison. 

\FR  Doc.  03-27653  Filed  1 1-3-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
Filed  With  the  Department  Between 
October  6,  and  24,  2003 

The  following  .Ipplications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation  s  Procedural 
Regulations  [See  14  CFR  301.201  at 
seq.}.  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
hv  expedited  procedures.  Such 
[)rn(  edures  mav  consist  of  the  adoption 
ot  a  shl)w-(;du^,e  order,  a  tentative  order. 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Applications  filed  during  iveek 
ending:  Oct'iber  10.  2003. 

Docket  \uwher:  OST-2003-16284, 

Date  Filed:  October  6.  2003. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  October  27.  2003 

Description:  .Application  of  Bobrel 
Leasing.  Inc.,  pursuant  to  49  U.S.C. 
Section  41738  and  Subpart  B.  requesting 
authority  to  operate  scheduled 
passenger  service  as  a  commuter  air 
carrier  and  proposes  to  operate  service 


between  Lamar,  CO  and  Denver 
International  Airport,  with  twice  daily 
ser\'ice  Monday  through  Friday,  and 
once  daily  service  on  Saturday  and 
Sunday. 

Applications  filed  during  week 
ending:  October  24,  2003. 

Docket  Number:  OST-1997-2516. 

Date  Fijed:  October  21.  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  12,  2003. 

Description:  Application  of 
Continental  Airlines.  Inc..  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  B. 
requesting  renewal  of  its  Route  381 
certificate  authorizing  Continental  to 
provide  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  coterminal  points  New 
Orleans,  lA;  and  Houston  and  Dallas/Ft. 
Worth.  TX;  and  the  coterminal  points 
Maracaibo  and  Caracas.  Venezuela  and 
between  Newark.  NJ  and  Caracas, 
Venezuela,  and  to  combine  this 
authority  with  its  other  certificate  and 
exemption  authority. 

Andrea  M.  lenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison. 

IFR  Doc.  03-27654  Filed  11-.3-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Qualification  of  Drivers:  Exemption 
Applications:  Vision 

agency:  Federal  Motor  Carrier  Safety 

Adniiiiislration  (FMCSA).  DOT. 
ACTION:  .Notice  of  denials. 


SUMMARY:  The  FMCSA  announces  that 
77  individuals  were  denied  exemptions 
from  the  Federal  vision  standards 
applicabla  to  interstate  truck  drivers  and 
the  reasons  for  the  denials.  The  FMCSA 
has  statutpn,'  authority  to  exempt 
individuals  from  vision  standards  if  the 
exemptions  granted  will  not 
compromise  safety.  The  agencv  has 
concluded  that  granting  these 
exemptions  does  not  provide  a  level  of 
safety  thatiwill  equal  or  exceed  the  level 
of  safety  maintained  without  the 
exemptions  for  these  commercial 
drivers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Zvwokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations.  (MC- 
PSD).  202-366-2987.  Department  of 
Transportation.  FMCSA,  400  Seventh 
Street,  SW,,  Washington,  DC  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 


4:15  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31315  and  31136(e), 
FMCSA  may  grant  an  exemption  from 
the  Federal  vision  standard  for  a 
renewable  2-year  period  if  it  finds  such 
an  exemption  would  likely  achieve  a 
ieyel  of  safety  that  is  equivalent  to.  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  an  exemption.  (49 
CFR  391.41(b)(10)) 

Accordingly,  FMCSA  evaluated  77 
_  individual  exemption  requests  on  their 
merits  and  made  a  determination  that 
these  applicants  do  not  satisfy  the 
criteria  established  to  demonstrate  that 
granting  an  exemption  is  likely  to 
achieve  an  equal  or  greater  level  of 
safety  that  exists  without  the  exemption. 
Each  applicant  has,  prior  to  this  notice, 
received  a  letter  of  final  disposition  on 
his/her  individual  exemption  request. 
Those  decision  letters  fully  outlined  the 
basis  for  the  denial  and  constitute  final 
agency  action.  The  list  published  today 
summarizes  the  agency's  recent  denials 
as  required  under  49  U.S.C.  31315(b)(4) 
by  periodically  pubfishing  names  and 
reason  for  denials. 

The  following  44  applicants  lacked 
sufficient  recent  driving  experience  over 
three  years: 

Atkins,  Jr.,  Eugene 
Bavsinger  loseph  A. 
Blackwell.  Dervl  C. 
Bradford,  Michael  R 
Brown,  Richard 
Brown.  Thomas  D. 
Cross,  Richard 
Diederich,  Thomas  E. 
Donev,  John  M. 
DuBois,  Paul  E. 
Gellerman,  Mark  W 
Gillis.  Reginal 
Goucher,  Newell  D. 
Johnson,  Kerry 
Knaack.  John  S. 
Lydick,  Eugene  R. 
Maples,  Frank 
McCormick,  James  M. 
McKinaey  II.  Roy  ). 
Mills.  Fred 
Murtha,  Barry  1. 
Negulescu,  Daniel  S. 
Palazzolo.  Vincent 
Parker.  Rodney  R. 
Peck.  Gregory  A. 
Peters,  Randy  VV. 
Pryor,  Scott  A. 
Rabalais,  Jason  A. 
Rissler,  Wayne  R. 
Schwarzrock.  Steve  M. 
Silbernagel,  Warren  T. 
Somers.  Michael  E. 
Stambaugh,  Gary  VV. 
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Stoffel,  James  E. 

Tvler,  Mark  D, 

Walker.  Ronald  L. 

Wallencheck.  Ronald  J. 

Ware,  Roy  J. 

Wells.  Brvson 

Wilcox.  William  R. 

Wilkinson,  Sonva  D. 

Williams,  Michael  E. 

Was,  Alnvsius  R. 

Yoxall,  Siade  VV. 
The  following  10  applicants  do  not 

have  3  years  of  experience  driving  a 
commercial  motor  vehicle  (CMV)  on 

public  highways  with  the  vision 

deficiencv: 

Clark,  Edgar  E, 

Dinguss,  Kenneth  A. 

Emerson.  Cjaig  M. 

Lomison,  James  E. 

Morgan,  Tim  R. 

Roberson,  Terry  L. 

Turner.  Emerson  J. 

Vega,  Rudolfo  A, 

Wojtalik,  William 

Wollam.  Robert  J. 

The  following  5  applicants  do  not 
ha\  e  3  years  recent  experience  driving 
a  CMV  with  the  vision  deficiency: 
Carter,  Jr.,  Jerrv^  D. 
Hilby.  Glen  G,' 
lohnson,  Rufus  R, 
McCabe,  William  S, 
Morgan,  Paul 

One  applicant,  Mr.  Gayle  G.  Olson, 
does  not  have  sufficient  peripheral 
vision  in  the  better  eye  to  qualify  for  an 
exemption. 

Four  applicants'  licenses  were 
suspended  during  the  3-year  period 
because  of  a  moving  violation. 
Applicants  do  not  qualify  for  an 
exemption  with  a  suspension  during  the 
3-year  period: 
Gooden,  Sr,,  Ernest  H, 
Hyatt,  William  D, 
Keller,  Clarence  R. 
Rodriquez.  Erik  J, 
The  following  7  applicants 

contributed  to  accidents  in  which 

applicants  were  operating  a  CMV, 

Applicants  contributing  to  an  accident 

during  the  3-year  period  are  disqualified 

for  an  exemption. 

Biller,  Michael  R. 

Cameron,  George  C. 

McAlheney,  Leland  K. 

Mero,  Garth  R, 

Paschal,  Eddie  L, 

Sandlin.  Dwavne  L, 

Small,  Edward  F. 

Four  applicants  do  not  hold  licenses 
that  allow  operation  of  vehicles  over 
10,000  pounds  for  all  or  part  of  the  3- 
year  period: 

Compton,  Jeffrey  C. 
Ives,  Bobbv  J, 
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Jones,  Elmer  C. 
McKneely,  Ellis  T. 

Finally,  2  applicants,  Mr.  Juan 
Aldama  and  Mr.  Zibbie  Lee  Dawsey 
were  denied  vision  exemptions  for 
multiple  reasons, 

Issuecf  on:  October  28,  2003, 
Pamela  M,  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 
[FR  Doc.  03-27608  Filed  11-3-03;  8:45  am] 
BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  thai  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is' 
described  below,  including  the  party 
seeking  relief,  the  regulator}-  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief, 

Cass  Scenic  Railroad 

[Docket  Number  FRA-2003-15851]    . 

The  Cass  Scenic  Railroad  (Cass)  seeks 
a  waiver  of  compliance  from  the 
Inspection  and  Maintenance  Standards 
for  Steam  Locomotives,  49  CFR  part 
230,  published  November  17,  1999.  As 
stated  in  section  230,3(c)(l)  Petition 
Process,  Petitions  for  Special 
Consideration  were  to  have  been  filed 
by  Januar>-  18,  2001,  It  was  to  have  been 
accompanied  by  all  relevant 
documentation  for  support,  including  a 
FRA  Form  No.  4  that  was  calculated  in 
accordance  with  §  230,17  One  thousand 
four  hundred  seventy-two  service  day 
inspection,  and  all  records  that 
demonstrate  the  number  of  days  the 
locomotive  has  been  in  ser\'ice, 
Cass  seeks  this  waiver  for  one 
locomotive,  number  (Western  Mar\dand) 
6,  which  had  the  flue  tubes  replaced  in 
accordance  with  the  requirements  of  49 
CFR  230.17  and  was  returned  to  ser\'ice 
in  October  1996,  At  that  time.  Cass  was 
eligible  to  file  a  Petition  for  Special 
Consideration  because  their  locomotive 
was  placed  into  service  after  the 
September  25,  1995  cutoff  date. 
However,  Cass  was  not  able  to  verif\'  the 
FRA  Form  4  and  supporting 
calculations  until  September  18,  2001, 
thus  missing  the  required  January  18, 
2001  filing  date.  The  locomotivewas 
removed  from  ser\'ice  having  only  used 
930  service  days  and  has  remained  out 


of  service.  Therefore.  Ca.',s  seeks  a 
waiver  from  the  January  18.  2001  filing 
date  for  their  Petition  for  Special 
Consideration, 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specif)'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2003- 
15851  )  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  Pl-401. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FR/.  before  final  action  is 
taken.  Conmients  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a,m,-5  p,m,]  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW,,  Washington.  All  documents 
in  the  public  docket  are  also  available 
for  inspection  and  copying  on  the 
Internet  at  the  docket  facility's  Web  site 
at  http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privac\'  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  30 
2003. 

Grady  C.  Cothen, 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  03-27651  Filed  11-3-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

!n  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Denver  Rock  Island  Railroad  (on  Behalf 
of  the  Sunflower  Railroad,  Inc.) 

[Doctiel  Nunihcr  FRA-2U03-155131 

The  Denver  Rock  Island  Railroad,  on 
behalf  of  the  Sunflower  Railroad,  Inc. 
(SNR),  seeks  a  waiver  of  compliance 
from  certain  provisions  of  the  Safety 
Glazing  Standards,  49  CFR  223.11(c) 
that  requires  certified  glazing  for  one 
locomotive.  The  SNR  operates  over  26.3 
miles  of  e.xcepted  track  in  primarily 
rural  territory  at  speeds  not  exceeding 
ten  miles  per  hour. 

The  FRA's  field  investigation  revealed 
that  SNR  began  operation  in  October 
2002  and  at  that  time,  there  was  no 
evidence  of  any  accidents/incidents  and 
or  injuries  to  any  railroad  employee  and 
no  acts  of  vandalism.  At  the  present 
time,  locomotive  SNR  61  is  equipped 
with  automotive  type  safety  glass  that  is 
m  excellent  condition  with  no 
discoloration 

Interested  piirties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FR.*\  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  oppnrtunitv  for  oral  comment,  they 
should  notih-  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specifv  the  basis  for  their  request. 

.■\11  communications  concerning  these 
proceedings  should  identifx'  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  2003-15513) 
and  must  be  submitted  to  the  Docket 
Clerk.  DOT  Docket  Management 
Facilitv,  Room  PL-401  (Plaza  Level). 
400  7th  Street.  SW,  Washington,  DC 
20590.  Communications  received  witlrtn 
45  davs  of  the  date  i)f  this  notice  will 
be  considered  hv  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  co.mmunications 
concerning  these  proceedings  are 


available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov.  ^ 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78).  The 
Statement  may  also  be  found  at  http:// 
dms.dot.gpv. 

Issued  in  Washington.  DC,  on  October  30, 
2003. 
Grady  C.  Cothen  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  ttnd  Program  Development. 

(FR  Doc.  03-276,'52  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Turtle  Creek  Industrial  Railroad,  Inc. 

[Waiver  Palition  Docket  Number  FRA-2003- 
16173] 

The  Turtle  Creek  Industrial  Railroad, 
Inc.  (TCIR)  seeks  a  waiver  of  compliance 
from  certain  provisions  of  the  Safety 
Glazing  Standards.  49  CFR  part  223, 
which  requires  certified  glazing  in  all 
windows,  The  railroad  claims  that  they 
operate  ia  a  very  rural  area  and  have 
had  no  accidents  or  incidents.  This 
request  is  for  two  locomotives, 
specifically  locomotive  numbers  462 
and  550. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 


hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notifv'  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specif}'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2003- 
16173  )  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Docket  Management 
Facilitv.  Room  PL-401  (Plaza  Level), 
400  7th  Street  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  fir^al 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site-at 
http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.].  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (Volume 
65,  Number  70:  Pages  19477-78).  The 
statement  may  also  be  found  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  October  29, 
2003. 
Grady  C.  Cothen,  Ir.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  0.3-27650  Filed  1 1-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-14371:  Notice  2] 

Cooper  Tire  &  Rubber  Company;  Grant 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Cooper  Tire  &  Rubber  Company 
(Cooper)  has  determined  that  certain 
Mastercraft  Avenger  GT  brand  tires  in 
the  P275/60  R15  size  do  not  meet  the 
labeling  requirements  mandated  by 
Federal  Motor  Vehicle  Safetv  Standard 
(FMVSS)  No.  109,  "New  Pneumatic 
Tires."  Pursuant  to  49  U.S.C.  30118(d) 
and  30120(h).  Cooper  has  petitioned  for 
a  determination  that  this 
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noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  'Defect  and  Noncompliance 
Reports."  Notice  of  receipt  of  the 
application  was  published,  with  a  30- 
day  comment  period,  on  January  30. 
2003.  in  the  Federal  Register  (68  PR 
5972).  NHTSA  received  no  comments. 

The  petitioner  argued  as  follows: 
FMVSS  No.  109(S4.3(a))  requires  that 
one  size  designation  be  molded  on  the 
tire's  sidewall.  except  that  equivalent 
inch  and  metric  size  designations  may 
be  used.  The  correct  size  designation. 
P275/60R15,  was  molded  on  both  upper 
sidewalls  and  the  lower  sidewall  on  the 
DOT  serial  number  side.  However,  on 
the  side  opposite  the  DOT  serial 
number,  a  number  of  tires  were  stamped 
with  an  incorrect  size  designation  of 
P275/80R15  in  the  lower  sidewall  area. 
The  noncompliant  tires  were  produced 
during  the  23rd  and  32nd  production 
weeks  of  2002. 

The  incorrect  size  designation  was 
removed  from  the  mold  and  the  correct 
size  designation  inserted:  however, 
prior  to  the  mold  being  correctly 
stamped,  5.706  tires  were  inadvertently 
shipped  marked  with  the  one  incorrect 
size  designation. 

Cooper  states  that  the  incorrect  size 
designation  on  each  tire  is 
inconsequential  to  safety.  The  incorrect 
marking  is  the  series  designation.  In  the 
two  most  prominent  locations  and  the 
serial  side  of  the  tire,  the  series 
designation  is  correct.  Additionally 
there  is  no  P275/15  sized  tire 
manufactured  in  an  80  series.  The 
noncompliant  tires  produced  from  the 
involved  mold  during  the 
aforementioned  production  periods 
comply  with  all  other  requirements  of 
FMVSS  109. 

The  agency  believes  that  the  true 
measure  of  inconsequentiality  to  motor 
vehicle  safety  in  this  case  is  the  effect 
of  the  noncompliance  on  the  operational 
safety  of  vehicles  on  which  these  tires 
are  mounted.  The  tires  are  certified  to 
meet  all  the  performance  requirements 
of  FMVSS  No.  109.  The  agency  agrees 
with  Cooper's  statement  indicating  that 
the  incorrect  size  designation  on  each 
tire  does  not  present  a  serious  safety 
concern.  Although  there  is  an  incorrect 
size  marking  in  one  location  on  the  tire 
that  refers  to  the  tire's  series,  we  note 
that  the  correct  tire  size  is  stamped  in 
three  other  locations  on  the  tire 
sidewall.  The  incorrectly-stated  series 
does  not  constitute  a  safety  concern, 
since  the  incorrect  designation  does  not 
exist  and  the  consumer  or  the  tire  dealer 
can  locate  the  correct  tire  size  elsewhere 
on  the  tire  sidewall.  Cooper  has  also 
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correctly  stamped  the  mold  thus 
correcting  the  problem. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly.  Cooper's  application  is 
granted  and  the  applicant  is  exempted 
from  providing  the  notification  of  the 
noncompliance  as  would  be  required  by 
49  U.S.C.  30118,  and  from  remedying 
the  noncompliance,  as  would  be 
required  by  49  U.S.C.  30120. 

Authority:  49  U.S.C.  301118.  301120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  October  30.  2003. 
Stephen  R.  Kralzke. 

Aisocialu  Administrator  for  Rulemaking. 
[PR  Doc.  03-27655  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34418] 

CSX  Transportation.  Inc.— Trackage 
Rights  Exemption— Norfolk  Southern 
Railway  Company 

Pursuant  to  a  written  trackage  rights 
agreement  dated  June  20.  2003.  Norfolk 
Southern  Railway  Company  (NSR)  has 
agreed  to  grant  trackage  rights  to  CSX 
Transportation,  Inc.  (CSXT).  over 
approximately  21.3  miles  of  rail  line  in 
the  Cincinnati,  OH  area.  The  trackage 
rights  are  between:  (1)  Milepost  CF  30.9 
at  Butler  Street  and  milepost  CF  17,15 
at  Vaughn,  a  distance  of  13.75  miles:  (2) 
milepost  BE  4.0  at  Hopple  Street  and 
m.ileposf  BE  2.7  at  Mitchell  Avenue,  a 
distance  of  1.3  miles;  and  (3)  milepost 
CJ  248.75  and  the  connection  with 
CSXT  at  NA  Tower/Ivorvdale  Junction 
at  milepost  CJ  255.00,  a  distance  of  6,25 
miles. 

Although  CSXT  states  that  the 
transaction  was  scheduled  to  be 
consummated  on  October  21,  2003,  the 
earliest  the  transaction  could  be 
consummated  was  October  22.  2003  (7 
days  after  filing  the  notice). 

The  purpose  of  the  trackage  rights  is 
to  allow  CSXT  and  NSR  to  operate  more 
efficiently  by  instituting  a  directional 
running  arrangement  over  each  others 
lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 


Mendocino  Coast  Rv.,  Inc.— Lease  and 
Operate.  360  ICC.  '653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34418.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street,  NAV..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  ser\'ed  on  Natalie  S. 
Rosenberg.  CSX  Transportation.  Inc. 
500  Water  St..  ]150.  Jacksonville.  FL 
3J202. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http// 
wwH'.stb. dot.gov. 

Decided:  October  28.  2003. 

By  the  Board.  David  M.  Konschnik. 

Director.  Office  of  Proceedings, 

Xfrniin  .\    \\  iljiams. 

Ser  reran', 

[PR  Doc  03-27592  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No  AB-254  (Sut>-No.  7X)] 

Providence  and  Worcester  Railroad 
Company— Abandonment  Exemption— 
in  Worcester  County.  MA.  and 
Windnam  County,  CT 

Providence  and  Worcester  Railroad 
Company  (P&W)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
P— Exempt  Abandonments  to  abandon  a 
portion  of  its  line  of  railroad  known  as 
the  Southbridge  Running  Track, 
extending  from  milepost  0.18.  in 
Webster,  MA.  to  milepost  10.98.  in 
Southbridge.  MA.  a  distance  of 
approximately  10.8  miles,  in  Worcester 
County,  MA,  and  Windham  County,  CT, 
The  line  traverses  United  States  Postal 
Ser\'ice  Zip  Codes  01550,  01570,  01571, 
and  06277.1 

P&W  certified  that:  (1)  No  local  traffic 
has  moved  over  the  line  for  at  least  2 


'  Pursuant  to  49  CFR  1152.50(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Board  at  least 
50  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  The  applicant  initially 
indicated  a  proposed  consummation  dale  of 
December  3.  2003.  but  because  the  verified  notice 
was  filed  on  October  15.  2003.  consummation  may 
not  take  place  prior  to  December  4.  2003  By 
facsimile  filed  on  October  22.  2003,  applicant's 
representative  confirmed  that  the  consummation 
date  will  be  after  December  4,  2003. 
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years;  (2)  there  is  no  overhead  traffic  to 
be  rerouted;  (3)  no  formal  complaint 
filed  bv  a  user  of  rail  service  on  the  line 
(or  bv  a  state  or  icr^l  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Board  or  with  any 
U.S.  District  Court  or  has  been  decided 
in  favor  of  complainant  within  the  2- 
vear  period;  and  (4)  the  requirements  at 
49  CFR  1105. 7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 
1105.11  (transmittal  letter),  49  CFR 
1105  12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 
As  a  condition  to  this  exemption,  any 
emplovee  atlversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonnient-Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
emplovees.  a  petition  for  partial 
revocation  under  49  U.S.C,  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  4,  2003,  urtless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,-  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  14, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  24, 
2003.  with:  Surface  Transportation 
Board.  1925  K  Street.  N\V.,  Washington. 
DC  2042.3-0001. 

A  copy  iif  an\-  petition.filed  with  the 
Board  should  be  sent  to  P&Ws 
representative;  Amy  Silverstein, 
Assistant  General  Counsel.  75 
Hammond  Street,  Worcester.  MA  01610. 

!f  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

P&W  has  filed  an  environmental 
report  which  addresses  the 
abandonments  effects,  if  any.  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  bv  November  7.  2003. 


Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1539. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  mast  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

PursuanJ  to  the  provisions  of  49  CFR 
1152.29(e)!(2),  P&W  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
P&W's  filing  of  a  notice  of 
consummation  by  November  4.  2004. 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandoli  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
v\'W'w. stb.ciot.gov. 

Decided:  October  28.  200.3. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  oa|-27645  Filed  11-3-03:  8:45  am) 
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-The  Board  will  grant  a  stay  if  an  informed 
decision  on  en\nronmentai  issues  (whether  raised 
by  a  pariv  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation!  cannot  be  made  before  the 
exemption's  tifective  date.  See  Exemption  of  Out- 
of-Semcp  Rail  Lines.  5  I.C.C  2d  377  (1989).  Any 
request  for  a  stay  should  he  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption  s  effective  date. 

'  Each  Oy.\  must  be  accompanied  by  the  filing 
few.  which  currently  is  set  at  SI. 100.  See  49  CFR 
1002.2(f)(25). 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  27,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  suhinission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasiu-y,  Room 
11100,  1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  4.  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1694. 


Revenue  Ruling  Number:  Revenue 
Ruling  2000-35. 

Type  of  Review:  Extension. 

Title:  Automatic  Enrollment  in 
section  403(h)  Plans. 

Description:  Revenue  Ruling  2000-35 
describes  certain  criteria  that  .must  be 
met  before  an  employee's  compensation 
can  be  reduced  and  contributed  to  an 
employer's  .section  403(b)  plan  in  the 
absence  of  an  affirmatue  election  by  the 
employee. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  45  minutes. 

Frequency  of  Response:  On  occasion, 
Annually. 

Estimated  Total  Reporting  Burden: 
175  hours. 

Clearance  Officer:  R.  Joseph  Durbala 
(202)  622-3634.  Internal  Revenue 
Service.  Room  6411-03.  1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 

Reviewer:  Joseph  F.  Lackey.  Jr.  (202) 
395-7316.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Mary  A.  Able, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-27713  Filed  11-.3-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  27,  2003 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room 
11000.  1750  Pennsvlvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  4.  2003 
to  be  assured  of  consideration. 

Financial  Management  Service 

OMB  Number:  1510-0035. 
Form  Number:  None. 
Type  of  Review:  Extension.  » 

Title:  Assignment  Form. 
Description:  This  form  is  used  when 
an  awardholder  wants  to  assign  or 
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transfer  all  or  part  of  his/her  award  to 
another  person.  When  this  occurs,  the 
awardholder  forfeits  all  future  rights  to 
the  portion  assigned. 

Rpspondpnts:  Individuals  or 
households. 

Estimated  S  umber  of  Respondents- 
150. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reportmg  Burden:  75 
hours. 

Clearance  Officer:  Juanita  Holder. 
Financial  Management  Service.  3700 
East  West  Highway.  Room  135.  PGP  II, 
Hyattsville.  MD  20782. 

OMB  Revieiver  Joseph  F.  Lackev.  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New- 
Executive  Office  Building.  Washington 
DC  20503, 

Mary  A.  Able, 

Treasury  PRA  Clearance  Officer 

[PR  Doc.  03-27714  Filed  11-3-03;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review: 
Comment  Request — Interagency 
Notice  of  Change  in  Control 

agency:  Office  ot  Thrift  Supervision 

(OTS).  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  bv  the  Papenvork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  December  4,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey,  Jr..  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building, 
Washington.  DC  20503.  or  e-mail  to 
Joseph_F.  Lackey Jr&omb. ecp.gov:  and 
Information  Collection  Comments,  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington,  DC  20552,  by  fax  to  (202) 
906-6518.  or  by  e-mail  to 
infocoIlection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
http/Zn-ww. ots.treas.gov.  In  addition, 
interested  persons  mav  inspect 


comments  at  the  Public  Reading  Room. 
1~00  G  Street.  NW  .  bv  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicinfo&ots.treas.gov.  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copx  n{  the  suiimi^Mon  to  OMB. 
contact  Marilyn  K.  Burton  at 
mahhTi.burton@ots.treas.gov.  (202) 
906-6467.  or  facsimile  number  (202) 
906-6518,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision.  1700  G  Street. 
NW  .  Washington,  DC  20552, 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Interagency  Notice 
of  Change  in  Control. 

OMB  Number:  1550-0032. 
Form  Number:  Interagency  Notice  of 
Change  in  Control. 

Regulation  requirement:  12  CFR  574. 
Description:  12  CFR  574  contains 
filing  requirements  for  change  in  control 
applications.  Section  181 7(j)  of  the 
Federal  Deposit  Insurance  Act  requires 
a  notice  to  be  filed  with  OTS  when  an 
insured  institution  undergoes  a  change 
of  control,  and  sets  forth  the  basic 
criteria  that  OTS  must  consider  when 
acting  on  a  Notice  of  Change  in  Control. 
It  states  that  no  person  shall  acquire 
control  of  any  insured  institution  unless 
OTS  has  been  given  sixty  days  prior 
written  notice  of  such  proposed 
acquisition.  OTS  may  extend  the  time 
period  during  which  a  disapproval  may 
be  issued  if  the  conditions  in 
subsections  (j)(l)(A)-(D)  of  Section  1817 
exist. 

Type  of  Review:  Renewal. 
Affected  Public:  Savings  Associations. 
Estimated  Number  of  Respondents- 
35. 

Estimated  Frequency  of  Response: 
Event-generated. 

Estimated  Burden  Hours  per 
Response:  34.17  hours. 

Estimated  Total  Burden:  1.196  hours. 
Clearance  Officer:  Marilyn  K.  Burton, 
(202)  906-6467.  Office  of  thrift 
Supervision.  1700  G  Street,  N\V., 
Washington.  DC  20552. 

OMB  Rexiewer:  Joseph  F.  Lackev.  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington 
DC  20503. 

Dated:  October  29,  2003. 


By  the  Office  of  Thrift  Supervision. 
Richard  M.  Riccobono. 
Deputy  Director. 
[PR  Doc  03-27637  Filed  11-3-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review: 
Comment  Request— Notice  of  Hiring  or 
Indemnifying  Senior  Executive  Officers 
or  Directors 

AGENCY:  Office  of  Thrift  Supervision 
(OTS).  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  wTitten  comments  on  or 
before  December  4,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  culiec:tion  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey,  Jr..  Office  of  Information  and 
Regulator}-  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503.  or  e-mail  to 
loseph_F._LackeyJr@omb.eop.gov:  and 
hiformation  Collection  Comments.  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552.  by  fax  to  (202) 
906-6518,  or  by  e-mail  to 

infocollection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
w'Vi-M-.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  ot  the  submission  to  OMB, 
contact  Marilyn  K.  Burton  at 
marihri.burton@ots.treas.gov,  (202) 
906-6467.  or  facsimile  number  (202) 
906-6518.  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Super\'ision.  1700  G  Street, 
NW    Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
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required  to  respond  to  an  information 
collection,  unless  the  information 
collt-ctinn  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
nn  the  following  information  collection. 

Title  of  Proposal:  Notice  of  Hiring  or 
Indemnifying  Senior  E.xecutive  Officers 
or  Directors. 

(JMB  \umber:  155t)-UU47. 

Form  Number:  Interagency  Notice  of 
Change  in  Director  or  Senior  Executive 
Officer:  Interagency  Biographical  and 
Financial  Report;  and  Applicant 
Certification  (OTS  From  1606). 

Rpgulntion  requirement:  12  CFR 
54.T,i21  (c){iii). 

Description:  Congress  requires  agency 
notification  and  approval  for  new  senior 
executive  officers  and  directors  of 
financial  institutions.  The  Interagency 
Notice  of  (Change  in  Director  or  Senior 
Executive  Officer  and  the  Interagency 
Biographical  and  Financial  Report  are 
used  to  evaluate  the  competence, 
experience,  and  integrity  of  individuals 
considered  for  directorships  and  senior 
executive  positions.  Form  1606  is  an 
Applicant  Certification  as  to  lack  of 
criminal  background. 

Tvpe  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
886. 

Estimated  Frequency  of  Response: 
E\'ent-generated, 

Estmiated  Burden  Hours  per  - 
Response-  6  hours. 

Estimated  Total  Burden:  5,149  hours. 

Clearance  Officer:  Marilvn  K.  Burton, 
(202)  906-6467.  Office  of  Thrift 
Supervisii.m.  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  :^95-7316.  Office  of  Management 
and  Budget,  Room  102.^3,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

By  the  Office  of  Thrift  Supervision. 

Dated  October  29,  2003. 
Richard  M.  Riccobono. 

Dt'puty  Dm'ctor^ 

(FR  Doc.  03-27638  Filed  11-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request— Branch  Offices 

AGENCY:  Office  of  Thrift  Supervision 

(OTSi.  Treasu^>^ 

action:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  December  4,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey.  Jr.,  Office  of  Information  and 
Regulatoiy  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  20503,  or  e-mail  to 
loseph_P._LackeyJr@omb.eop.gov:  and 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Superviaon.  1700  G  Street,  NW., 
Washington.  DC  20552,  by  fax  to  (202) 
906-6518,  or  by  e-mail  to 
infocoliection .  commen  ts@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
vx'ww.ots, treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
pubIicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  submission  to  OMB, 
contact  Marilyn  K.  Burton  at 
marilyn.burton@ots.treas.gov,  (202) 
906-6467,  or  facsimile  number  (202) 
906-6518,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 


of  Thrift  Supervision,  1700  G  Street. 
NW  .  Washington,  DC  20552 

SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  in\ite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Branch  Offices. 

OMB  Number:  1550-0006. 

Form  Number:  OTS  Forms  1450  and 
1558. 

Regulation  requirement:  12  CFR 
545.92  and  545.95. 

Description:  12  CFR  545.92  and 
545.95  require  Federally-chartered 
institutions  proposing  to  establish  or 
change  the  location  of  a  branch  office  to 
file  an  application  or  notice  with  OTS. 
OTS  analyzes  each  branch  application 
or  notice  to  ensure  that  there  are  no 
supervisory  objections  and  that  it  meets 
all  regulatory  requirements. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
1,026. 

Estimated  Frequency  of  Response: 
Event-generated. 

Estimated  Burden  Hours  per 
Response:  2.3  hours. 

Estimated  Total  Burden:  2.350  hours. 

Clearance  Officer:  Marilvn  K.  Burton, 
(202)  906-6467.  Office  of  thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Dated:  October  29.  2003. 

By  the  Office  of  Thrift  Supervision., 
Richard  M.  Riccobono, 
Deputy  Dirt-rtor 
[FRDoc.  03-27641  Filed  1 1-3-03;  8:45  am) 
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contains  editorial  corrections  ot  previously 
publistiea  Presidential   Rule,  P'oposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  aocuments  ana  appear  m 
the  appropriate  document  categories 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFR  Part  902 

[Docket  No.  031016260-3260-01    I  D 
091603A] 

RIN  0648-AR71 

NOAA  Information  Collection 
Requirements:  Update  and  Correction 

Correction 

In  rule  document  03-27181  beginning 
on  page  61339  in  the  issue  of  Tuesday, 
October  28.  2003  make  the  following' 
correction: 

§902.1     [Corrected] 

1  On  the  same  page,  in  §902. 1(b),  in 
the  third  column,  the  table  is  corrected 
in  part  with  the  following  additions  to 
read  as  follows: 

§  902.1     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(b)  Display 


CFR  part  or  section 

where  the  information 

collection  requirement  is 

located 


Current  OMB  con- 
trol number  (all 
numbers  begin  with 
0648-) 


50  CFR 


640.6 

648.8 
648  9 
648.10 


648,58 


648.80 


-0358  and  -0359 

-0350 

-0202  and  -0404 

-0202 


-0202  and  -0416 
-0202  and  -0422 


CFR  part  or  section 

where  the  information 

collection  requirement  is 

located 


Current  OMB  con- 
trol number  (all 
numbers  t)egin  with 
064&-1 


648.84 


654  6 


660.16 


-0202  and  -0351 

•  * 

-0358  and  -0359 
-0361 


660.24 

-0360 

660,25 

-0441 

•             • 

660.305 

*             * 

-0355 

660.322 

-0352 

*      •      . 

679.4(b),  (f),  (h).  and  (i) 

•             • 

-0206 

679.4(d)  and  (e) 

-0272 

679.4(g)  and  (k) 

-0334 

679.4(1) 

-0393 

679.5(a) 

-0213,  -0269, 

-0272,  and 

-0401 

679.5(b),  (c),  (d).  (g), 

-0213 

(h),  (i),  (j).  (k)  and  (m) 

679.5(e),  (f),  and  (o) 

-0401 

679.5(l)(1).  (I)(2),  (l)(3). 

-0272 

(l)(4),  and  (l)(5) 

679.5(l)(7) 

-039G 

679.5(n) 

-0269 

679.5(p) 

-0428 

•             ♦             • 

679.24(a) 

•             • 

-0353 

679.24(e) 

-0454 

*      •      . 

679.28(b)  and  (d) 

-0330 

"            *            • 

679.32(c) 

-0269  and  -0330 

679.32(d) 

-0269 

679.32(f) 

-0269  and  -0272 

679.40 

-0272 

♦       •       . 

679.43 

•           • 

-0272  and  -0398 

679.45 

-0398 

679.50 

-0318 

*             *             • 

679.61(c)  and  (f) 

•             * 

-0401 

679.61(d)  and  (e) 

-0393 

679.62(b)(3)  and  (c) 

-0401 

679.63(a)(2) 

-0330 

*            •            * 

' 
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BILLING  CODE  1 505-01 -D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 


riA  187--!  187a  FRL-T-seg-g] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  State  of  Iowa 

LutlrL  liuii 

In  rule  document  03-25396  beginning 
on  page  58019  in  the  issue  of 
Wednesday,  October  8,  2003,  make  the 
following  correction: 

§52.820     'Corrected] 

Uii  pdgf  5ouzz,  in  §52. 820(c),  in  the 
table,  under  the  heading  "Comments", 
in  the  first  line  "of  and  "variance  "  " 
should  read  "of  "variance  "  ". 

[FR  Doc  C3-25396  Filed  11-3-03;  8:45  am) 

BiL^iSG  CODE   -505-01-0 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  104    160,  and  165 

46  CFR  Paris  2.  31.  71.  91,  115,  126 
and  176 

[USCG-2003-14749] 

R'N  1625-AA46 

Vessel  Security 

Correction 

In  rule  document  03^26347  beginning 
on  page  60483  in  the  issue  of 
Wednesday,  October  22.  2003.  make  the 
following  correction: 

On  page  60483,  in  the  second  column, 
in  the  DATES  section,  in  the  second 
line,  "November  19.  2003"  should  read 
"November  21.  2003." 

[FR  Doc.  C3-26347  Filed  1 1-3-03:  8:45  am] 

BILUNG  CODE  1505-^)1-0 


62502 


i  .    ^ 

Federal  Register    Vol.   68,  No.   21J.  luebdd}.  November  4,  2003  /  Corrections 


DEPARTMENT  OF  HOMELAND 
SECURIITY 

Coast  Guard 

33  CFR  Part  101 
[USCG-2003-14792] 
RIN  1625-AA69 

Implementation  of  National  Maritime 
Security  Initiatives 

In  ruh-  document  03-26345  beginning 


Wednesday,  October  22,  2003,  make  the 
following  correction: 

§101.420    [Corrected] 

On  page  60472,  in  the  second  column, 
in  §101. 420(b),  in  the  14th  line, 
"(GnMOG)"  should  read  "(G-MOC).  " 

[FR  Doc.  C3-26345  Filed  11-3-03;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  4. 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Organic  Foods  Production  Act 
National  Organic  Program: 
National  List  of  Allowed 
and  Prohibited 
Substances;  amendments 
published  11-3-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permit 
programs- 
Nebraska;  published  9-5- 
03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Disease  Control 
and  Prevention 

Communicable  diseases 

control 

Afncan  rodents,  prairie 
dogs,  and  certain  other 
animals;  restnctions: 
published  11-4-0,3 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Communicable  diseases 
control 

Afncan  rodents,  prame 
dogs,  and  certain  other 
animals:  restnctions: 
published  11-4-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives' 
Dormer:  published  9-30-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangennes.  and  tangelos 
grown  in  Flonda.  and 
imported:  comments  due  bv 
11-10-03:  published  9-9-03 
[FR  03-22948] 


I 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 
foreign; 

Eucalyptus  logs,  lumber  and 
wood  chips  from  South 
America,  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23432] 
AGRICULTURE  i 

DEPARTMENT  | 

Forest  Service 
National  Forest  System  land 
and  resource  management 
'     planning;  comments  due  by 
11-10-03:  published  9-10-03 
[FR  03-22977; 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Enaangered  and  threatened 
species; 
Critical  habitat 
designations- 
Washington,  Oregon, 
Idaho,  and  Callfomia; 
salmon  and  steelhead; 
evclutionanlv  significant 
units:  comments  due  by 
11-13-03:  published  9- 
29-03  [FR  03-24568] 
Endangered  Species  Act; 
interagency  cooperation: 

National  Fire  Plan; 

implementation;  comments 

due  by  11-10-03; 

published  10-9-03  [FR  03- 

25621] 
Fishery  conservation  and 
management: 
Canbbean.  Gulf,  and  South 

Atlantic  fishenes— 

Gulf  of  Mexico  king 
mackerel.  Spanish 
mackerel,  and  cobia; 
comments  due  by  11- 
13-03:  published  10-14- 
03  [FR  03-25924] 

Gulf  of  Mexico  red 
snapper:  comments  due 
by  11-12-03;  published 
10-27-03  [FR  03-27035] 

Gulf  of  Mexico  shnmp; 
comments  due  by  11- 
14-03,  published  9-30- 
03  [FR  03-24737] 

West  Coast  States  and 
-    Western  Pacific 
fisheries- 
Pacific  Coast  Groundfish 
Fishery  Management 
Plan;  comments  due  by 
11-14-03;  published  10- 
15-03  [FR  03-26075] 
Pacific  whiting:  comments 
due  by  11-13-03; 
published  10-29-03  [FR 
03-27248] 
International  fisheriesi 
_    regulations: 


Fraser  River  sockeye  and 
pink  salmon:  inseason 
orders;  comments  due  by 
11-10-03:  published  10- 
24-03  [FR  03-26928] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Practice  and  procedure 
21st  Century  Strategic  Plan; 
implementation:  comments 

-      due  by  11-12-03; 

published  9-12-03  [FR  03- 
23010] 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Fish,  shellfish,  and  seafood 
products:  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23342] 

Government  source 
inspection  requirements; 
elimination;  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23341] 
Federal  Acquisition  Regulation 

(FAR): 

Unique  item  identification 
and  valuation: 
supplement;  comments 
due  by  11-10-03: 
published  10-10-03  [FR 
03-25827] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings; 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 

[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  vahous 
States: 

California;  comments  due  by 
11-13-03;  Dublished  10- 
14-03  [FR  03-25800] 

Kentucky;  comments  due  by 
11-13-03;  published  10- 
14-03  [FR  03-25798] 

Nevada;  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25802] 

New  Mexico;  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25543] 

Pennsylvania,  comments 
due  by  11-10-03; 
published  10-10-03  [FR 
03-25634] 

Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pcHlution 
control  program- 
Minnesota  and  Texas; 
Open  for  comments 


until  further  notice; 
published  10-16-03  [FR 
03-26087] 

Pesticides;  tolerances  m  food. 
animal  feeds,  and  raw 
agricultural  commodities 
Trifloxystrobin:  comments 
due  by  11-10-03; 
published  9-10-03  [FR  03- 
23054] 
Water  programs 
Water  quality  standards- 
Oregon:  comments  due 
by  11-10-03:  published 
10-10-03  [FR  03-25525] 
Water  supply: 

National  pnmary  drinking 
water  regulations — 
Long  Term  2  Enhanced 
Surface  Water 
Treatment  Rule: 
comments  due  by  11- 
10-03;  published  8-11- 
03  [FR  03-18295] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Funding  and  fiscal  affairs. 

loan  policies  and 

operations,  and  funding 

operations — 

Systemwide  and 
consolidated  bank  debt 
obligations:  investors 
and  shareholders 
disclosure,  comments 
due  by  11-14-03; 
published  9-15-03  [FR 
03-23421] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Antenna  structures: 
construction,  marking,  and 
lighting — 

Communications  towers; 
effects  on  migratory 
birds;  comments  due  by 
11-12-03;  published  9- 
12-03  [FR  03-23311] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 

Defense  Pnorities  and 
Allocations  System: 
comments  due  by  11-14- 
03;  published  10-15-03 
[FR  03-26024] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements  that 
contain  botanicals: 
ingredient  labeling: 
comments  due  by  11- 
12-03:  published  8-28- 
03  [FR  03-21980] 
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Dietary  supplements  that 
contain  botanicals: 
ingredient  labeling: 
comments  oue  by  11- 
12-03.  published  8-28- 
03  [FR  03-21981] 
Reports  and  guidance 
documents:  availabrtty    etc 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concern.  Open  for 
comments  until  furthe' 
notice,  published  10-27-03 
[FR  03-27113] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  Federal  health 
care  programs:  fraud  and 
abuse. 

Clarification  of  terms  and 
application  of  program 
exclusion  authority: 
comments  due  by  11-14- 
03:  published  9-15-03  [FR 
03-23351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Connecticut:  comments  due 
by  11-15-03.  published  6- 
2-03  [FR  03-13698] 

Florida:  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25682] 

Minnesota  and  Wisconsin; 
comments  due  by  11-10- 
03:  published  9-9-03  [FR 
03-22793] 

Ports  and  waterways  safety: 
Limerick  Generating  Station 
and  Schuylkill  River, 
Montgomery  County.  PA: 
security  zone:  comments 
due  by  11-14-03: 
published  9-15-03  [FR  03- 
23504] 

Oyster  Creek  Generation 
Station  and  Forkea  River, 
Ocean  City,  NJ:  security 
zone:  comments  due  by 
11-14-03:  published  9-15- 
03  [FR  03-23503] 

Peach  Bottom  Atomic  Power 
station.  Susquehanna 
River.  NY  and  PA: 
secuhty  zone:  comments 
due  by  11-14-03: 
published  9-15-03  [FR  03- 
23501] 

Salem  and  Hope  Creek 
Generation  Stations. 
Delaware  River,  Salem 
County,  Nj,  security  zone, 
comments  due  by  11-14- 
03:  published  9-15-03  IFB 
03-23502] 


Regattas  and  marine  parades; 
International  Tug-of-War, 
MD.  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25680] 
HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
National  Flood  Insurance 
Program 

Pnvate  sector  property 
insurers,  assistance: 
comments  due  by  11-13- 
03:  published  10-14-03 
[FR  03-25905] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  'r-raatened 
species 

Enhancement  sunv^ival 
permits,  application 
requirements  and 
issuance  critena: 
comments  due  by  11-10- 
03:  published  9-10-03  [FR 
03-22777] 
Safe  harbor  agreements  and 
candidate  conservation 
agreements  with 
assurances:  survival 
permits  enhancement: 
comments  due  by  11 -IO- 
CS: published  9-10-03  [FR 
03-22776] 
Endangered  Species  Act: 
interagency  cooperation: 
National  Fire  Plan: 

implementation:  comments 
^  due  by  11-10-03: 

published  10-9-03  [FR  03- 
25621] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injunous  wildlife — 
Boiga  snakes:  comments 
due  by  11-12-03: 
published  9-12-03  [FR 
03-23286; 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  Management: 
Crude  oil  produced  from 
Federal  leases:  valuation 
and  reporting  provisions: 
comments  due  by  11 -IO- 
CS: published  9-26-03  [FR 
03-24420] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  p-ogram  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana:  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-26081] 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Controlled  substances: 
manufacturers,  distnbutors, 
ana  dispensers:  registration: 


Pe'sonai  medical  use 
exemption  from  import  or 
export  requi-ements, 
comments  due  by  1  MO- 
OS; published  9-11-03  [FR 
03-23169] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners:  paroling 
ana  releasing,  etc: 
District  of  Columbia  and 
United  States  codes 
pnsoners  serving 
sentences — 
Supervision  of  released 
pnsoners  sen/mg 
supervised  release 
terms:  comments  due 
by  11-12-03:  published 
7-15-03  [FR  03-17176] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Extended  assignment 
''centives,  comments  due 
by  11-12-03;  published  9- 
12-03  [FR  03-231321 
STATE  DEPARTMENT 
Intercountry  Adoption  Act  of 
2000: 

Hague  Convention:  record 
preservation:  comments 
due  by  11-14-03: 
published  9-15-03  [FR  03- 
22651] 

intercountry  Adoption  Act  of 
2000: 

Hague  Convention:  agency 
accreditation  and  person 
approval;  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-22650] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airw'ort^-iness  directives; 
AirtDus.  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-25978] 
Anjou  Aeronautique: 
comments  due  by  1  MO- 
OS; published  9-2-03  [FR 
03-22257] 

Bombardier:  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25590) 

Dassault:  comments  due  by 
11-10-03:  published  10-9- 
03  [FR  03-25589] 

Fokker:  comments  due  by 
11-13-03:  published  10- 
14-03  [FR  03-25866] 

Gulfstream;  comments  due 
by  11-10-03:  published  9- 
11-03  [FR  03-22991] 

McDonnell  Douglas: 
comments  due  by  11-14- 
03:  published  9-30-03  [FR 
03-24680] 

Rolls-Royce  pic:  comments 
due  by  11-10-03: 


published  9-9-OS  [FR  03- 

22888] 
Class  E  airspace,  comments 
due  by  11-13-03:  published 

'^-29-03  [PR  03-24601] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engmeenng  ana  traffic 
operations 
National  bndge  inspection 

standards:  comments  due 

by  11-10-03:  published  9- 

9-03  'FR  03-22807] 
TRANSPORTATION 
DEPARTMENT 

Federa'  Motor  Carrier  Safety 
Administration 
fvlctor  earner  safety  stanoaros 
Small  passenger-carn/ir  c 

commercial  motor  .ehicles 

used  in  interstate 

commerce:  operator  safety 

requirements:  comments 

due  by  11-10-03: 

published  8-12-03  [FR  03- 

20369] 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 

Programs  Administration 

Hazardous  matenals 
Aluminum  cylinders 
manufactured  of  6351 -T6 
aluminum  alloy  used  in 
SCUBA,  SCBA,  and 
oxygen  services: 
requaliflcation  and  use 
cntena;  comments  due  by 
11-10-03:  published  9-10- 
03  [FR  03-22808] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes 
Contingent  payment  debt 
instruments  for  one  or 
more  payments 
denominated  in  or 
determined  by  reference 
to  nonfunctional  currency: 
treatment:  comments  due 
by  11-12-03   published  8- 
29-03  [FR  03-21827] 
Partnerships  with  foreign 
partners:  obligation  to  pay 
withholding  tax  on  taxable 
income:  comments  due  by 
11-13-03:  published  9-3- 
03  rrp  C3-22175; 

VETERANS  AFFAIRS 
DEPARTMENT 

LDar.  guaranty: 

Hybrid  adjustable  rate 
mortgages;  comments  due 
by  11-10-03:  published 

1 0-9-03  [FR  03-25560] 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
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session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Sen^ice)  on  202-741 
6043    This  list  IS  also 
available  online  at  ^-itip:// 
www  naragcv 'c0reg        .      - 
piawcurr  l^tmi  "^^■ 

The  text  of  laws  iS  "ot 
DublisheO  in  the  Federal 
Register  but  rnay  oe  orae'ea 
in  'siip  law    (individual 
pamphlet!  'orm  from  the 
Supenntenden!  of  Oocuments, 
U  S    Government  Printing 
Office,  Washington,  DC  20^02 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  ^i-e  irte^ne'  *rom 


GPO  Access  at  ^,fr 
www  access  gpo  gov  tiara/ 
naraOOS  htm:   Some  laws  may 
r'ot  ,et  oe  available 

H.R.  1900/P.L.  108-101 
To  award  a  congressional 
gold  medal  to  Jackie 
Robinson  (posthumously),  in 
recognition  of  his  many 
cotitributions  to  the  Nation, 
and  to  express  the  sense  of 
the  Congress  that  there 
should  be  a  national  day  in 
recognition  of  Jackie 
Robinson.  (Oct,  29.  2003;  117 
Stat.  1195) 

H.R.  3229/P.L.  108-102 
To  amend  title  44,  United 
States  Code,  to  transfer  to  the 


Public  Pnnter  the  authonty 
over  the  individuals 
responsible  for  preparing 
Indexes  of  the  Congressional 
Record,  and  for  other 
purposes.  (Oct   29   2CC3    *  i  - 
Stat    11981 

S    15S-:P,L,   108-103 

To  redesignate  the  tacility  of 
the  United  States  Postal 
Service  located  at  48  South 
Broadway,  NySck,  New  York, 
as  the  "Edward  O'Grady, 
Waverly  Brown,  Peter  Paige 
Post  Office  Building".  (Oct   2' 
2003;  117  Stat.  1199) 

Last  List  October  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  pubhc  laws.  To 
subscribe,  go  to  http:// 
iistserv.gsa  gov  archives/ 
publaws-i  htivi 

Note:  This  senyice  is  stnctiy 
for  E-maii  notification  of  new 
laws   The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address  ^     - 


Order  Now! 


The  United  States  Government  Manual 
2003/2004 

As  the  official  handbook  of  the  Federal  Go\emment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  m  which  the  Unted  States  participates. 

Particularly  helpful  for  those  interested  \n  uhere  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  pro\ides 
addresses  and  telephone  numbers  for  use  m  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  emplovment. 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensi\e  name  and 
agency/subject  indexes. 

Of  significant  histoncal  interest  is  .Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  /*a-chives  and  Records  .Admmistrauon. 
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Charge  your  order 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Hhone  your  orders  (202)  512-1800 


U  YES.  please  send  me  copies  of  The  United  States  Govemmenl  Manual  2()(i3/:(KM 

S/N  069-000-OGl  50-5  at  $52  ($72.80  foreign  i  each 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handUng  and  is  .uhject  tc  Jiange 

Please  Choose  Method  of  Payment: 


Companv  or  persona]  nam« 


'Please  ivpc  or  pnnii 


Additional  address/attention  line 


Street  address 


I — I   Check  Payable  to  the  Supenntendent  of  Doc 

I I   GPO  Deposit  Account  ' 
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Daytime  phone  including  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  lopuonal ' 
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.May  we  make  vDor  naiw/address  avaBabte  to  other  mailers?      Q   Fl 


Authonzing  signature 
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Mail  To.   Supenntendent  ol  Documents 

RO.  Box  3^1954.  Pittsburgh.  P.A  1 5250- •7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  orovaes  op- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  tc 
Congress,  news  conferences  ana 
other  Presidential  matenais 
released  by  the  White  House. 


Presidential 
Documents 


i\ 


\Aanday.  January'  13.  1997 
Volume  33 — Niiiiiber  2 
Page  7-V) 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presiaentiai 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscnbe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  lSA  (Ust  of  CFR  Sections  Affected 
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Presidential  Documents 


Proclamation  7728  of  October  31,  2003 


National  Alzheimers  Disease  Awareness  Month.  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Recent  studies  estimate  that  4.5  million  Americans  are  affected  by  Alz- 
heimer's disease,  and  that  more  than  13  million  will  be  affected  by  the 
middle  of  this  century.  As  we  seek  to  increase  our  understanding  of  the 
causes,  symptoms,  and  effects  of  this  disease,  we  recognize  the  victims 
and  the  family  members,  caregivers,  and  healthcare  professionals  who  care 
for  those  afflicted  with  it.  - 

Researchers  have  not  yet  discovered  the  cause  of  Alzheimer's  disease,  but 
its  effects  are  well  documented.  Alzheimer's  disrupts  the  processes  that 
keep  nerve  cells  in  the  brain  healthy,  resulting  in  a  decline  in  cognitive 
abilities.  Those  affected  by  Alzheimer's  disease  grow  increasingly  dependent 
on  others. 

Alzheimer's  disease  has  no  known  cure  or  certain  treatment,  but  research 
will  continue  to  lead  us  to  breakthrough.^  that  will  help  control  the  svmptoms 
of  Alzheimer's  disease  or  eventually  cure  or  even  reverse  its  effects.  We 
are  supporting  Alzheimer's  research  and  helping  those  afflicted  with  the 
disease  get  care.  Through  the  National  Institute  pn  Aging  (NIA),  we  are 
funding  Alzheimer's  Disease  Centers  across  the  country  that  care  for  patients, 
improve  diagnostic  techniques,  and  participate  in  long-term  research.  The 
NIA  also  operates  the  Alzheimer's  Disease  Education  and  Referral  Center, 
which  provides  vital  information  to  people  with  Alzheimer's  disease  and 
their  caregivers.  In  addition,  scientists  at  the  National  Institutes  of  Health 
and  the  Department  of  Veterans  Affairs  are  conducting  clinical  trials  of 
drugs  and  enhancing  overall  care. 

During  National  Alzheimer's  Disease  Awareness  Month,  we  especially  thank 
all  who  care  for  those  affected  by  this  tragic  disease.  By  caring  for  patients 
and  continuing  vital  research,  we  strive  to  improve  the  quality  of  life  for 
today's  victims  and  enhance  the  health  of  future  generations. 

NOW,  THEREFORE,  I.  CIUKCL  W  Bl  .s}i.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2003  as  National 
Alzheimer's  Disease  Awareness  Month.  I  call  upon  the  people  of  the  United 
States  to  observe  this  month  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtv-first  dav 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 
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Proclamation  7729  ot  October  31.  2003 


National  Diabetes  Month.  2003 


By  the  President  of  the  I  nited  States  oi  Ameru  a 


A  Proclamation 


Almost  17  million  Americans  have  diabetes,  a  disease  that  prevents  the 
body  from  using  its  own  insulin  to  break  down  sugars.  It  is  the  sixth 
leading  cause  of  death  in  the  United  States.  During  National  Diabetes  Month, 
we  recognize  advancements  in  preventing,  treating,  and  detecting  this  disease, 
and  we  renew  our  commitment  to  helping  Americans  with  diabetes  live 
longer,  healthier  lives. 

Diabetes  can  lead  to  severe  complications,  including  heart  disease,  blindness, 
kidney  failure,  and  lower-extremity  amputations.  Up  to  1  million  Americans 
have  type  1  diabetes,  an  autoimmune  disorder  that  destroys  insulin-producing 
cells  in  the  pancreas,  while  an  estimated  16  million  Americans  have-tvpe 
2  diabetes,  in  which  the  body  does  not  sufficiently  produce  or  process 
enough  insulin.  Type  2  diabetes  is  often  related  to  obesity,  and  it  is  rising 
rapidly  among  men  and  women  of  all  ages.  Type  2  diabetes  is  also  on 
the  rise  among  children,  for  whom  it  was  once  extremely  rare.  Modest 
weight  loss,  increased  exercise,  and  a  healthy  diet  can  decrease  the  risk 
of  type  2  diabetes  and  help  manage  its  complications. 

Through  the  HealthierUS  Initiative,  my  Administration  is  helping  Americans 
develop  the  healthier  habits  that  can  improve  their  qualitv  of  life.  And 
the  Centers  for  Disease  Control  and  Prevention  and  the  National  Institutes 
of  Health  are  working  together  through  the  National  Diabetes  Education 
Program  to  educate  Americans  at  risk  for  diabetes  and  to  instruct  those 
living  with  the  disease  about  controlling  blood  glucose,  blood  pressure, 
and  cholesterol.  By  raising  awareness  in  our  communities  and  providing 
assistance  to  those  battling  the  disease,  we  are  fighting  diabetes. 

My  Administration  also  has  demonstrated  a  strong  commitment  to  medical 
research  by  completing  a  5-year  commitment  to  double  the  NIH  budget 
to  more  than  $27  billion.  During  fiscal  year  2003,  the  NIH  invested  an 
estimated  S860.5  million  into  diabetes  research.  We  will  continue  to  support 
NIH  scientists  and  others  working  to  treat  and  cure  this  disease. 

During  National  Diabetes  Month,  we  commend  those  advancing  the  fight 
against  diabetes  as  they  bring  hope  and  health  to  millions  of  Americans. 

NOW,  THERLl  URE,  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2003  as  National 
Diabetes  Month.  I  call  upon  all  Americans  to  increase  their  awareness  of 
the  risk  factors  and  symptoms  related  to  diabetes  and  to  observe  this  month 
with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  SRt  mv  hand  this  thirtv-first  day 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the^United  States  of  America  the  two  hundred  and  twenty-eighth. 


[FR  Doc.  03-280&2 
Filed  11-4-03;  8:45  am) 
Billing  code  3195-01-P 
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Prodamation   ~7:^(i  ot  Odoljer  A],  2UU3 

National  Familv  Caregivers  Month.  2003 

B\    the  Frpsuicnt  of  the  I  nited  States  ot  Ameru  .i 

A  Proclaniatif)n  __ 

Millions  oi  Americans  make  extraordinary  efforts  every  day  to  care  for 
loved  ones  who  are  elderly,  chronically  ill,  or  disabled.  These  caregivers 
make  many  sacrifices  to  improve  the  lives  of  their  loved  ones.  Through 
their  love,  dedication,  and  courage,  these  compassionate  children,  parents, 
spouses,  grandparents,  and  extended  family  members  strengthen  and  preserve 
the  importance  of  family  and  reflect  the  true  character  of  our  Nation. 

My  Administration  is  supporting  family  caregivers  in  their  efforts  to  provide 
comfort  and  support  to  their  loved  ones.  The  National  Familv  Caregiver 
Support  Program,  managed  by  the  Administration  on  Aging  of  the  "Department 
of  Health  and  Human  Services,  gives  family  caregivers  counseling,  informa- 
tion, respite  care,  and  supplemental  services. 

As  we  mark  National  Family  Caregivers  Month,  we  express  our  gratitude 
to  family  caregivers,  and  celebrate  the  great  blessings  thev  bring  to  their 
families  and  to  our  Nation. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2003  as  National 
Family  Caregivers  Month.  I  encourage  all  Americans  to  honor  and  support 
family  members,  friends,  and  neighbors  who  assume  important  caregiving 
responsibilities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirty-first  dav 
of  October,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


[FR  Doc.  03-28003 
Filed  11-4-03:  8:45  am) 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatorv  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1 510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  11  and  25 

RIN3150-AH30 

Assessment  of  Access  Authorization 
Fees 

agency:  Nuclear  Regulator^' 

Commission, 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  change  the  -A'av  the 
agency  assesses  access  authorization 
fees.  The  NRG  is  replacing  its  set  fee 
schedules  for  special  nuclear  material 
access  authorization  and  national 
security  information  or  restricted  data 
access  authorization  with  a  formula  for 
calculating  fees  based  on  current  Office 
of  Personnel  Management  (0PM)  billing 
rates  for  personnel  background 
investigations.  The  new  formula  is 
designed  to  recover  the  full  cost  of 
processing  a  request  for  access 
authorization  from  the  licensee.  The  use 
of  a  fee  assessment  formula  tied  to 
current  OPM  billing  rates  will  eliminate 
the  need  for  the  NRC  to  update  its 
access  authorization  fee  schedules 
through  regular  rulemakings. 
EFFECTIVE  DATE:  November  5,  2003. 
ADDRESSES:  Publirlv  available 
documents  pertaining  to  this 
rulemakmg  may  be  accessed  through  the 
NRC's  Electronic  Reading  Room  on  the 
Internet  at  httpJ/ww^wnrc.gov/readmg- 
rm/adnms-htmi  If  .ADAMS  access  is  not 
a\'ailable  or  difficulty  is  encountered  in 
its  use,  contact  the  NRC  PDR  Reference 
staff  at  1-800-397-4209,  (301)  415- 
4737,  or  through  the  PDR's  e-mail 
address  at  pdrenrcgov 

Publicly  available  NRC  documents 
related  to  this  final  rule  can  also  be 
viewed  on  public  computers  in  the  NRC 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 


Rockville  Pike,  Rockville,  Maryland, 
Room  O-l  F21.  The  PDR  reproduction 
contractor  will  make  copies  of 
documents  for  a  fee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pdtncid  A.  .Smith.  Sec  uritv  Branch. 
Division  of  Facilities  and  Security, 
Office  of  Administration,  U.S.  Nuclsar 
Regulatorv  Commission,  Washington, 
DC  20555-0001.  telephone  (301)  415- 
7739.  e-mail  pas5@nrr.gnv. 
SUPPLEMENTARY  INFORMATION: 

Background 

Certain  individuals  employed  by 
licensees  or  contractors  of  the  Nuclear 
Regulatory  Commission  (NRC)  are 
assigned  duties  which  require  access  to 
special  nuclear  material  (plutonium, 
uranium-233,  and  uranium  enriched  in 
the  isotopes  uranium-233  or  uranium- 
235)  or  to  restricted  data  or  national 
security  information.  Individuals  who 
require  access  to  such  material  or 
information  must  obtain  an  access 
authorization  from  the  NRC.  When  a 
licensee  requests  access  authorization 
for  an  employee  or  a  contractor,  the 
NRC  initiates  a  full-field  background 
investigation  of  the  individual  seeking 
access  authorization.  Based  on  the 
results  of  that  investigation,  the  NRC 
will  determine  whether  permitting  the 
individual  access  to  special  nuclear 
material,  restricted  data,  or  national 
security  information  would  create  a 
security  risk. 

The  Office  of  Personnel  Management 
(OPM)  conducts  tlie  required  access 
authorization  background  investigations 
for  the  NRC  and  sets  the  rates  charged 
for  these  investigations.  The  combined 
cost  of  the  OPM  background 
investigation  and  any  related  NRC 
processing  activities  are  recovered  from 
the  licensee  through  an  access 
authorization  fee  assessed  by  the  NRC. 
It  has  been  the  NRC's  practice  to  publish 
the  fee  schedule  for  special  nuclear 
material  access  authorization  in 
§  11.15(e)(l )  and  the  corresponding  fee 
schedule  for  restricted  data  and  national 
security  information  access 
authorization  in  Appendix  A  to  10  CFR 
Part  25.  Both  schedules  have  been  based 
on  rates  charged  by  OPM  for  conducting 
the  required  background  investigations. 
In  the  past,  the  NRC  has  amended  its  fee 
schedules  whenever  OPM  has  notified 
Federal  agencies  of  a  change  in  the  rates 
charged  for  conducting  background 
investigations,  with  the  NRC's  adjusted 


fees  becoming  effective  on  the  date  the 
new  NRC  fee  schedules  were  published 
in  the  Federal  Register. 

Discussion 

The  NRC's  past  practice  of  publishing 
adjusted  fee  schedules  in  response  to 
OPM  rate  changes  led  to  frequent  NRC 
rulemakings  to  revise  §  11.15(e)(1)  and 
Appendix  A  to  Part  25.  Rulemaking  is 
a  resource-intensive  and  inefficient 
means  of  accomplishing  purely 
administrative  purposes  such  as.  in  this 
case,  the  maintenance  of  NRC  fee 
schedules  fully  reflective  of  current 
OPM  billing  rates  for  routine  agency-to- 
agency  services.  Moreover,  past  NRC 
rulemakings  to  update  the  access 
authorization  fee  schedules  did  not  take 
into  account  the  increasing  in-house 
cost  to  the  NRC  of  processing  access 
authorization  applications.  This  final 
rule  amends  §11. 15(e),  §25. 17(f),  and 
Appendix  A  to  Part  25  to  establish  a 
formula  for  calculating  NRC  fees  that  is 
directly  tied  to  published  OPM  billing 
rates.  This  amendment  will  ensure  that 
the  NRC's  administrative  costs  are  fuUv 
recovered  through  access  authorization 
fees  charged  to  licensees,  while 
obviating  the  need  for  routine 
rulemakings  to  amend  the  fee  schedules. 

This  final  rule  replaces  the  NRC's  set 
schedule  of  access  authorization  fees 
with  tables  which  allow  licensees  to 
calculate  the  NRC  fee  for  any  given 
application  by  reference  to  the  current 
OPM  billing  schedule  for  personnel 
investigation  ser\'ices.  Investigations 
Reimbursable  Billing  Rates  for 
personnel  background  checks  are 
published  by  OPM's  Investigations 
Service  in  a  Federal  Investigation  Notice 
(FIN).  The  current  OPM  billing  rates 
were  published  as  FIN  02-01  on 
November  1 .  2001  and  became  effective 
on  January  1,  2002.  FIN  02-01  is 
available  on  OPM's  Investigations 
Service  Web  site  at  http://  ^ 

wwH'.  opm.gov  I  extra! in  vestigate/ 
fins. htm.  NRC  licensees  can  also  obtain 
the  current  OPM  investigations  rate 
schedule  from  the  Security  Branch  of 
the  NRC's  Division  of  Facilities  and 
Security  by  contacting  the  individual 
named  under  the  FOR  FURTHER 
INFORMATION  CONTACT  heading. 

The  amendments  define  the  NRC's 
access  authorization  fee  for  any  given 
request  as  the  sum  of  (1 )  the  current 
OPM  billing  rate  for  the  required 
investigation  and  (2)  the  NRC's  in-house 
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processing  fee.  As  noted,  the  OPM 
billing  rate  is  pulled  directlv  from  the 
current  OPNI  fee  schedule  for 
investigations.  The  new  tables  in 
§11. 15(e)(2)  and  .\ppendix  A  to  Part  25 
cross-reference  eac  h  type  of  NRC  access 
authorization  request  to  the  appropriate 
investigation  service  listed  on  OPM's  fee 
sc  hedule.  The  N'RCTs  in-house 
processing  fee  is  11.6%  of  the  relevant 
OPM  rate.  The  in-house  processing  fee 
of  11.6%  is  based  on  a  recent  NRC  audit 
of  actual  in-house  costs  incurred  in 
processing  licensee  applications  for 


Current  OPM  billing  rate  for  SSBI-C 


access  authorization.  This  fixed 
percentage  of  the  OPM  rate,  when  added 
to  the  base  OPM  investigations  charge, 
yields  the  total  access  authorization  fee 
assessed  by  the  NRC  {OPM  rate  +  ((OPM 
rate  x  11.6%),  rounded  to  the  nearest 
dollar]  =  NRC  access  authorization  fee}. 

For  e.xample,  a  licensee  seeking  a 
special  nuclear  material  "NRC-U" 
access  authorization  requiring  a  single 
scope  background  investigation  is 
directed  by  the  table  in  §  11.15(e)(2)  to 
calculate  the  application  fee  based  on 
the  OPM  billing  rate  for  a  "Code  C" 
Single  Scope  Background  Investigation 


(SSBI).  According  to  the  current  OPM 
investigations  fee  schedule  (FIN  02-01). 
OPM  charges  S2.725  for  a  "Code  C" 
SSBI.  The  table  instructs  the  licensee  to 
calculate  the  NRC  processing  fee  by 
multiplying  S2, 725  bv  11.6%,  which 
equals  S316.10.  The  licensee  then 
rounds  the  NRC  processing  fee  to  the 
nearest  dollar,  or  S316.  and  adds  that 
amount  to  the  OPM  investigations  fee  of 
$2,725  to  determine  the  total  assessed 
material  access  authorization  fee:  S3041. 
The  table  below  illustrates  the 
calculation  process: 


Plus  NRC  application  processing  fee 


Equals  total  NRC  ac- 
cess authorization  fee 


OPM  rate 


11.6% 


NRC  fee  (rounded  to  nearest        tor  NRC-U  applica- 
$)  tion 


$2,725  $2,725 


11.6% 


$316.10  (rounded  to  $316) 


=  $3,041 


Licensees  applying  for  restricted  data 
nr  national  security  information  access 
authorization  follow  a  similar 
procedure.  The  table  in  .Appendix  A  to 
Part  25  cross-references  each  tvpe  of 
"Q"  or  "L"  access  authorization  to  the 
corresponding  OPM  investigation  type. 
The  OPM  billing  rate  for  the  tvpe  of        -^ 
investigation  referenced  is  determined 
by  consulting  the  current  OPM  schedule 
of  billing  rates.  This  rate  is  then  plugged 
into  the  fee  assessment  formula  {OPM 
rate  -t-  |(OPM  rate  x  1 1.6%),  rounded  to 
the  nearest  dollar)  =  NRC  access 
authorization  fee},  illustrated  above,  to 
calculate  the  correct  NRC  access 
authorization  fee  for  the  type  of 
applicatiiin  submitted. 

Section-by-Section  Analysis 

Section  11.15(e) 

The  revised  paragraph  ^  11.15(e)(1) 
describes  the  relationship  between  OPM 
and  NRC  and  provides  the  formula  used 
in  calculating  the  material  access 
authorization  fee.  This  paragraph  also 
explains  how  to  ar.cess  the  OP.M  billing 
schedule  and  specifies  that  changes  to 
the  access  authorization  fees  become 
effective  on  the  effective  date  of  OPM's 
must  recently  published  billing 
schedule. 

The  revised  §  11. 15(e)(2)  directs 
licensees  to  remit  the  appropriate  access 
authorization  fee  with  each  application 
submitted,  in  ac:ci)rdance  with  the  table 
presented  in  that  paragraph.  The  table 
cross-references  each  tvpe  of  NRC 
material  access  authorization  request  to 
a  type  of  investigation  in  the  current 
OPM  fee  schedule,  and  directs  licensees 
to  calculate  the  application  fee 
according  to  the  stated  formula  {OPM 
rate  +  [(OPM  rate  x  11.6%),  rounded  to 


the  nearest  dollar]  =  NRC  access 
authorization  fee}. 

New  paragraph  §  11.15(e)(3)  indicates 
that  applications  for  individuals  that 
have  a  curfent  access  authorization  from 
another  Federal  agency  may  be 
processed  expeditiously  at  no  cost  to  the 
licensee. 

Section25.17(fj 

The  revised  paragraph  §  25.17(f)(1) 
describes  the  relationship  between  OPM 
and  NRC  and  provides  the  formula  used 
in  calculating  national  security 
information  and  restricted  data  access 
authorization  fees.  This  paragraph  also 
explains  how  to  access  the  OPM  billing 
schedule  and  specifies  that  changes  to 
national  security  information  and 
restricted  data  access  authorization  fees 
become  effective  on  the  effective  date  of 
OPM's  most  recently  published  billing 
schedule. 

The  revised  §  25.1 7(f)(2)  directs 
licensees  t©  remit  the  appropriate 
national  security  information  or 
restricted  data  access  authorization  fee 
with  each  application  submitted. 
Applicants  are  instructed  to  calculate 
the  appropriate  fee  by  using  the  stated 
formula  {OPM  rate  -r'[(OPM  rate  x 
11.6%),  rounded  to  the  nearest  dollar]  = 
NRC  access  authorization  fee}  with 
reference  to  the  table  in  appendix  A  to 
part  25. 

New  paragraph  §  25.17(f)(3)  indicates 
that  applications  for  individuals  that 
have  a  cument  access  authorization  from 
another  Federal  agency  may  be 
processed  expeditiously  at  no  cost  to  the 
licensee. 


Appendix  A  to  Part  25 

The  revised  table  in  Appendix  A 
cross-referOnces  each  type  of  NRC  "Q" 
or  "L"  access  authorization  request  to  a 


type  of  investigation  in  the  current  OPM 
fee  schedule,  and  directs  licensees  to 
calculate  the  application  fee  according 

to  the  stated  formula. 

Administrative  Procedure  Act 

Because  this  final  rule  deals  solely 
with  agency  practice  and  procedure,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C.  553fb)(A),  The 
final  rule  is  effective  upon  publication 
in  the  Federal  Register.  Good  cause 
exists  to  dispense  with  the  usual  30-day 
delay  in  the  effective  date  because  the 
amendments  are  of  a  minor  and 
administrative  nature. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113.  requires  agencies  to  use 
technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  is  otherwise 
impractical.  This  final  rule  replaces  the 
NRC's  published  access  authorization 
fee  schedules  with  a  formula  for 
calculating  access  authorization  fees 
based  on  current  Office  of  Personnel 
Management  billing  rates  for  personnel 
background  investigations.  This  action 
is  administrative  in  nature  and  does  not 
involve  the  establishment  or  application 
of  a  technical  standard  containing 
generally  applicable  requir^-ments. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusions  10  CFR 
51.22(c)(1)  and  (2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
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environmental  assessment  has  been 
prepared  for  this  final  rule.  Because  of 
its  procedural  nature,  this  action  does 
not  raise  environmental  justice  . 
concerns. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  new 

or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0046  and  31.50-0062. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

.•\  rcgulatorx  analysis  has  not  been 
preparpd  for  this  rulemaking.  This  final 
rule  establishes  a  formula  for  calculating 
access  authorization  fees  which  ensures 
that  the  NRC  recovers  the  full  cost  of 
application  processing  from  licensees 
submittmg  access  authorization 
requests.  The  formula  provides  a  more 
efficient  and  effective  mechanism  for 
updatmg  NRC^  access  authorization  fees 
in  response  to  changes  in  the  underlying 
OFM  rate  schedule  for  required 
personnel  background  investigations. 
These  amendments  are  administrative 
in  nature  and  will  neither  impose  new 
nor  relax  existing  safety  requirements 
and,  thus,  do  not  call  for  the  sort  of 
safety/cost  analysis  described  in  the 
agency's  regulatorv  analysis  guidelines 
in  NUREG/BR-0058. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 


rule  and  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 

Chapter  1 

Small  Business  Regulatory  KntorcemenI 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatorv  Affairs  of 
OMB. 

List  of  Subjects 

10  CFR  Part  11 

Hazardous  materials-transportation. 
Investigations,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Security  measures. 
Special  nuclear  material. 

10  CFR  Part  25 

Classified  information.  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

■  For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  11  and  25. 

PART11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUClEAR 
MATERIAL 

■  1 .  The  authority  citation  for  part  1 1 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 


Section  11.15(e)  also  issued  under 
sec.  501.  85  Stat.  290  (31  U.S.C.  483a). 
■  2.1n§11.15,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  1 1  1 5     Application  for  special  nuclear 
material  access  authorization 

(e)(1)  The  Office  of  Personnel 
Management  (OPM)  bills  NRC  for  the 
cost  of  each  background  investigation 
conducted  in  support  of  an  application 
for  special  nuclear  material  access 
authorization.  The  combined  cost  of  the 
OPM  investigation  and  N'RC's 
application  processing  overhead  are 
recovered  from  the  licensee  through  a 
material  access  authorization  fee 
calculated  with  reference  to  current 
OPM  personnel  investigation  billing 
rates  {OPM  rate  +  [(OPM  rate  x  11.6%), 
rounded  to  the  nearest  dollar]  =  NRC 
access  authorization  fee}.  Updated  OPM 
billing  rates  are  published  periodically 
in  a  Federal  Investigations  Notice  (FIN) 
issued  by  OPM's  Investigations  Service. 
Copies  of  the  current  OPM  billing 
schedule  can  be  obtained  by  phoning 
the  NRC's  Security  Branch,  Division  of 
Facilities  and  Security,  Office  of 
Administration  at  1-800-368-5642. 
Any  change  in  the  NRC's  access 
authorization  fees  will  be  applicable  to 
each  access  authorization  request 
received  on  or  after  the  effective  date  of 
OPM's  most  recently  published 
investigations  billing  schedule. 

(2)  Each  application  for  a  special 
nuclear  material  access  authorization, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  U.S.  Nuclear 
Regulator*'  Commission.  Applicants 
shall  calculate  the  access  authorization 
fee  according  to  the  stated  formula 
{OPM  rate  +  [(OPM  rate  x  11.6%). 
rounded  to  the  nearest  dollar]  =  NRC 
access  authorization  fee}  and  witli 
reference  to  the  following  table: 


The  NRC  application  fee  for  an 
access  authorization  type  '  '  * 


Is  the  sum  of  the  current  OPf^^  billing  rate  charged 
for  an  Investigation  of  type  *  *  * 


Plus  the  NRC's  processing  fee 
(rounded  to  the  nearest  dollar), 
which  IS  equal  to  the  OPM  bill- 
ing rate  for  the  type  of  inves- 
tigation referenced  multiplied 
by-  ■  • 


. NRC-R^  

i.  NRC-R  '  (expedited  processing)  .. 

ii.  NRC-R  based  on  certification  of 

comparable  investigation  2. 
V.  NRC-R  renewal '  

V.  NRC-U  requiring  single  scope  in- 
vestigation. 

vi.  NRC-U  requiring  single  scope  in- 
vestigation (expedited  processing) 


NACLC — National  Agency  Check  with  Law  and  Credit  (Standard  Sere- 
ice,  Code  B) 

NACLC— National  Agency  Check  with  Law  and  Credit  (Expedite  Han- 
dling, Code  A). 

No  fee  assessed  for  most  applications. 

NACLC— National  Agency  Check  with  Law  and  Credit  (Standard  Serv- 
ice. Code  B). 

SSBl — Single  Scope  Background  Investigation  (120  Day  Service.  Code 
C) 

SSBl — Single  Scope  Background  Investigation  (35  Day  Service.  Code 
A). 


11.6% 
11.6% 

1 1 .6% 
11.6% 
11.6% 
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The  NRC  application  fee  for  an 
access  authorization  type  '  '  ' 


vli    NRC-U  based  on  certification  of 

comparable  investigation ' 
VIII   NRC-U  renewal^  


Is  the  sum  of  the  current  OPM  billing  rate  charged 
tor  an  investigation  of  type  *  *  • 


Plus  the  NRC's  processing  fee 
(rounded  to  the  nearest  dollar), 
which  is  equal  to  the  OPM  bill- 
ing rate  for  the  type  of  inves- 
tigation referenced  multiplied 
by  *  •  • 


No  fee  assessed  for  most  applications. 
LBI— Limited  Background  Investigation  (120  Day  Service,  Code  C) 


1 1 .6% 


'  If  the  NRG.  having  reviewed  the  available  data  deems  it  necessary  to  perfomi  a  single  scope  investigation 
be  assessed  pnor  to  the  conduct  of  the  investigation.  »  k  oya.u.i. 

^^If  the  NRC  determines,  based  on  its  ^eview  of  available  data,  that  a  single  scope  investiqation  is  necessan/ 
be  assessed  pnor  to  the  conduct  of  the  investigation.  =>  r-  »  y, 


the  appropnate  NRC-U  fee  will 
the  appropnate  NRC-U  fee  will 


(3)  Certain  applications  from 
individuals  having  current  Federal 
access  authorizations  mav  be  processed 
expeditiously  at  no  cost  to  the  licensee 
because  the  Commission,  at  its 
discretion,  may  decide  to  accept  the 
certification  of  access  authorizations 
and  investigative  data  from  other 
Federal  government  agencies  that  grant 
personnel  access  authorizations. 


PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

■  3.  The  authoritv  citation  for  Part  25 

continues  to  read  as  follows: 

Authority:  Sees   14.5,  161.  6a.Stat.  942, 
948.  as  amended  (42  I'.S  C.  2165,  2201):  sec. 
201,  88  Stdt.  1242.  as  amended  (42  U.S.C. 
5841);  E.O   10865.  as  amended,  3  CFR  1959- 
1963  Comp.,  p.  398  (50  U.S.C.  401.  note); 
E.O.  12829.  3  CFR.  1993  Comp..  p.  570;  E.O. 
12958.  3  CFR.  1995  Comp..  p.  333;  E.O. 
12968.  3  CFR,  1995  Comp..  p.  396. 

Appendix  A  also  issued  under  96  Stat. 
1051  (31  L'.S.C.  9701). 

■  4  hi  ^25.1 7.  paragraph  (f)  is  revised  to 
read  as  follows; 


§25.17     Approval  for  processing  applicants 
for  access  authorization. 


(f)(1)  The  Office  of  Personnel 
Management  (OPM)  bills  NRC  for  the 
cost  of  each  background  investigation 
conducted  in  support  of  an  application 
for  access  authorization.  The  combined 
cost  of  the  OPM  investigation  and  NRC's 
application  processing  overhead  are 
recovered  from  the  licensee  through  an 
authorization  fee  calculated  with 
reference  to  current  OPM  personnel 
investigation  billing  rates  {OPM  rate  + 
[(OPM  rate  X  11.6%),  rounded  to  the 
nearest  dollar)  -  NRC  access 
authorization'fee}.  Updated  OPM  billing 
rates  are  published  periodically  in  a 
Federal  Investigations  Notice  (FIN) 
issued  by  OPM's  Investigations  Service. 
Copies  of  the  current  OPM  billing 
schedule^can  be  obtained  by  phoning 
the  NRC's  Security  Branch,  Division  of 
Facilities  and  Security,  Office  of 
Administration  at  1-800-368-5642. 
Any  change  in  the  NRC's  access 
authorization  fees  will  be  applicable  to 
each  access  authorization  request 
received  on  or  after  the  effective  date  of 
OPM's  most  recently  published 
investigatijons  billing  schedule. 


The  NRC  application  fee  for  an 

access  fee  for  an  acess  authonza- 

tion  type  *   "   * 


Initial  "L"  access  authonzation  ' 


!-)  Applications  for  access 
authorization  or  access  authorization 
renewal  processing  that  are  submitted  to 
the  NRC  for  processing  must  be 
accompanied  by  a  check  or  money 
order,  payable  to  the  United  States 
Nuclear  Regulatory  Commission, 
representing  the  current  cost  for  the 
processing  of  each  ■Q"  and    L"  access 
authorization,  or  renewal  request. 
Applicants  shall  calculate  the  access 
authorization  fee  according  to  the  stated 
formula  {OPM  rate  -t-  [(OPM  rate  x 
11.6%),  rounded  to  the  nearest  dollar]  = 
NRC  access  authorization  fee}  and  with 
reference  to  the  table  in  Appendix  A  to 
this  part. 

(3)  Certain  applications  from 
individuals  having  current  Federal 
access  authorizations  may  be  processed 
more  expeditiously  and  at  ]e?s  cost. 
since  the  Commission,  at  its  discretion, 
may  decide  to  accept  the  certification  of 
access  authorization  and  investigative 
data  from  other  Federal  Covernment 
agencies  that  grant  personnel  access 
authorizations. 

■  5.  Appendix  A  to  Part  25  is  revised  as 
follows: 

APPENDIX  A  TO  PART  25— FEES  FOR 
NRC  ACCESS  AUTHORIZATION 


Is  the  sunFt(of  the  current  OPf^  billing  rate  charged 
far  an  investigation  of  type  *  *  * 


Initial  L  access  authonzation  '  (ex- 
pedited processing) 

Reinstatement  of  "L  access  author- 
ization - 

Extension  or  Transfer  of  L  access 
authonzation  - 

Renewal  of  -L"  access  authonza- 
[lon  ', 

Initial  "Q"  access  authonzation 

Initial  '  Q'  access  authonzation  (ex- 
pedited processing) 

Reinstatement  of  •Q"  access  author- 
ization^. 


ANACI— Access  National  Agency  Check  with  Inquiries  (Standard  Serv- 
ice. Code  B). 

ANACI— Access  National  Agency  Check  with  Inquines  (Expedite  Han- 
dling, Code  A). 

ANACI— Access  National  Agency  Check  with  Inquiries  (Standard  Serv- 
ice. Code  B). 

ANACI— Access  National  Agency  Check  with  Inquiries  (Standard  Serv- 
ice. Code  B). 

ANACI— Access  National  Agency  Check  with  Inquiries  (Standard  Serv- 
ice. Code  B). 

SSBI— Single  Scope  Background  Investigation  (120  Day  Service.  Code 
C). 

SSBI— Single  Scope  Background  Investigation  (35  Day  Service    Code 
A). 

SSBI— Single  Scope  Background  Investigation  (120  Day  Service,  Code 
C). 


Plus  the  NRC's  processing  fee 
(rounded  to  the  nearest  dollar), 
which  is  equal  to  the  OPM  bill- 
ing rate  for  the  type  of  inves- 
tigation referenced  multiplied 
by*  •  • 


11.6% 
1 1 .6°o 
1 1 .6% 
11.6% 
1 1 .6°o 
11.6% 
1 1 .6% 
11.6% 


• 
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The  NRC  application  fee  for  an 
access  fee  for  an  acess  authoriza- 
tion type  ■   ■   " 


Is  the  sum  of  the  current  OPM  billing  rate  charged 
for  an  investigation  of  type  '  "  * 


Plus  the  NRC  s  processing  fee 
(rounded  to  the  nearest  dollar), 
which  is  equal  to  the  OPN/I  bill- 
ing rate  for  the  type  of  inves- 
tigation referenced  multiplied 
.  by  *  *  • 


Reinstatement  of  "Q"  access  author-  SSBI— Single  Scope  Background  Investigation  (35  Day  Service.  Code 

ization^  (expedited  processing).  A) 

Extension  or  Transfer  of   Q'^  SSBI— Single  Scope  Background  Investigation  (120  Day  Service.  Code 

C). 

Extension  or  Transfer  of  "Q"  ^  (expe-  SSBI— Single  Scope  Background  Investigation  (35  Day  Service.  Code 

dited  processing).  A). 

Renewal  of    'Q'    access  authoriza-    LSI— Limited  Background  Investigation  (120  Day  Service.  Code  C)  

tion '. 


11.6% 
11.6% 
1 1 .6% 
11.6% 


'  If  the  NRC  determines,  based  on  its  review  of  available  data,  that  a  single  scope  investigation  is  necessary,  the  appropriate  fee  for  an  Initial 
"Q"  access  authonzation  will  be  assessed  before  the  conduct  of  the  Investigation 
2  Full  fee  will  only  be  charged  if  an  investigation  is  required. 


Dated  at  Rockville.  Maryland,  this  27th  dav 
of  October.  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers. 
Executive  Director  for  Operations. 
[FR  Doc.  03-27804  Filed  11-4-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[DocKet  No.  2003-SW-07-AD:  Amendment 
39-13358:  AD  2003-22-10] 

RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
France  Model  EC120B  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  model 
helicopters  that  requires  operators  to 
either  temporcirily  or  permanently 
secure  the  electrical  bonding  braid 
(bonding  braid)  that  is  installed  on  the 
left  cyclic  pitch  control  stick  base 
within  10  hours  time-in-service  (TIS) 
and.  if  temporarily  secured,  installing  a 
permanent  attachment  system  for  the 
bonding  braid  within  500  hours  TIS  or 
12  months,  whichever  occurs  first.  This 
amendment  is  prompted  by  a  report  of 
a  bonding  braid  twisting  around  the 
attachment  nut  installed  on  the  bolt  that 
connects  the  roll  channel  t«fque  link  to 
the  left-hand  cyclic  pitch  control  stick. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  unsecured 
bonding  braid  from  restricting  travel  to 
the  cyclic  pitch  control  stick,  and 
subsequent  loss  of  control  of  the 
helicopter. 


DATES:  Effective  December  10.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  10.  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation. 
2701  Forum  Drive.  Grand  Prairie.  Texas 
75053-4005.  telephone  (972) 641-3460. 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel.  Southwest 
Region.  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
capitol  Street.  NVV..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Munsclike.  A\  dialiun  Saietv 
Engineer.  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-0110.  telephone  (817) 
222-5116,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amund  14  CFR  part  39  to 
include  an  AD  for  the  specified  model 
helicopters  was  published  in  the 
Federal  Register  on  July  16.  2003  (68  FR 
41967).  That  action  proposed  to  require, 
within  10  hours  TIS.  temporarily  or 
permanently  securing  the  bonding  braid 
using  clamps,  then,  if  not  already 
accomplished,  installing  a  permanent 
attachment  system  within  500  hours  TIS 
or  12  months,  whichever  occurs  first. 
Installing  the  permanent  attachment 
system  is  a  terminating  action  for  the 
requirements  of  this  AD. 

The  Direction  Generale  De  L'Aviation 
Civile  (DC AC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  unsafe  condition  may  exist  on 
Eurocopter  Model  EC  120  B  helicopters. 
The  DGAC  advises  that  there  was  a 
report  involving  twisting  of  a  bonding 
braid  at  the  base  of  a  cyclic  stick  that 
restricted  movement  of  the  cyclic  pitch 
sticks. 


Eurocopter  has  issued  Alert  Telex  No. 
67A008.  dated  luly  8.  2002.  which 
specifies  installing  a  clamp  to  position 
the  bonding  braid  upwards  and  holding 
it  against  the  cyclic  pitch  stick.  DGAC 
classified  this  alert  telex  as  mandatorv 
and  issued  AD  2002-371-010(A),  dated 
July  24.  2002.  to  ensure  the  continued 
air\vorthiness  of  these  helicopters  in 
France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  F.AA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  this  AD  will 
affect  80  helicopters  of  U.S.  registry  and 
the  actions  will  take  approximately  0.5 
working  hour  per  helicopter  to 
accomplish  the  modification  to 
temporarily  secure  the  bonding  braid, 
and  0.5  work  hour  to  install  a 
permanent  attachment  system.  The 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
S20  her  helicopter.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  56.400  for  the  entire  fleet,  assuming 
that  all  operators  install  the  temporary 
restraint,  and  subsequently,  install  the 
permanent  restraint. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certifx'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Reoulatorv  Policies  and  Pr(i(  cdures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  fvaluation'has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
nf  it  may  be  obtained  from  the  Rules  ' 
Do(  kpt  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transp(jr1ation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  A{  cordmgly.  pursuant  to  the  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1  The  authority  citation  for  part  39 
(  ontiniies  to  read  as  follows: 

.\ulhority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-22-10     Eurocopter  France: 

Amendment  3*-l:i:3.=58.  Docket  No. 
2003-SVV-07-/\D. 

AppUcabilitv  Model  EC120B  helicopters, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unsecured  bonding  braid 
from  restricting  travel  of  the  cyclic  pitch 
control  stick,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplishihe  following: 

(a)  VVithui  10  hours  time-in-service  (TIS), 
temporarily  secure  the  elecUical  bonding 
braid  or  in  stall  the  permanent  attachment 
system  for  the  bonding  braid  in  accordance 
with  the  -Accomplishment  Instructions, 
paragraph  2.B..  of  Eurocopter  France  Alert 
Telex  No.  67A008.  dated  July  8,  2002  (Alert 
Telex). 

(b)  Within  ,500  hours  TIS  or  12  months, 
whichever  occurs  first,  install  the  permanent 
attachment  system  for  the  bonding  braid  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.2.  and  2.B.3..  of 
the  Alert  Telex. 

(c)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  .AD.  follow  the  procedures  in  14  CFR 
39.19  Send  the  proposal  to  the  Manager. 
Safety  Management  Group.  F.AA.  Contact  the 
Safety  Management  Group  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(d|  The  required  actions  shall  be  done  in 
accordance  with  the  Eurocopter  France  Alert 


Telex  No.  67A008.  dated  July  8,  2002.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  in  accordance 
with  5  U.SiC.  552(a)  and  1  CFR  part  51. 
Copies  ma^  be  obtained  from  American 
Eurocopter  Corporation.  2701  Forum  Drive. 
Grand  Prairie,  Texas  75053-4005,  telephone 
(972)  641-8460,  fax,  (972)  641-3527.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Cpunsel,  Southwest  Region,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas;  or  ai  the  Office  of  the  Federal  Register, 
800  North  papitol  Street,  NW.,  suite  700, 
Washingtoji,  DC. 

(e)  This  Amendment  becomes  effective  on 
December  lo,  2003. 

Note:  Th^  subject  of  this  AD  is  addressed 
in  Directioi  Generale  De  L'Aviation  (France) 
AD  2003-3^1-010(A),  dated  July  24,  2002. 

Issued  injFort  Worth,  Texas,  on  October  24 
2003,  I 

David  A.  Downey, 

Manager,  llotorrraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-27542  Filed  11-4-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-16057;  Airspace 
Docket  No  03-AGL-07] 

Modification  of  Class  D  Airspace; 
MInot.  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  Class  D 
airspace  at  Minot,  ND.  Category  E 
circling  procedures  have  become 
necessarv'  at  Minot  AFB,  Minot,  ND, 
controlled  airspace  extending  upward 
from  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approach  procedures.  This  action 
increases  tfie  area  of  the  existing 
controlled  airspace  at  Minot  AFB, 
Minot,  ND. 

EFFECTIVE  DATE:  0901  UTC,  December 

2,5.  2on:-( 

FOR  FURTHER  INFORMATION  CONTACT; 
Denis  C:.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  June  20,  2003,  ihe  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  D  airspace  at  Minot.  ND 
(68  PR  36948).  The  proposal  was  to 
modif>'  cootrolled  airspace  extending 


upward  from  the  surface  of  the  earth  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  propo.sal 
were  received.  Class  D  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  paragraph 
5000.  of  FAA  Order  7400. 9L  dated 
September  2,  2003.  and  effective 
September  16.  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  at  Minot.  ND, 
to  accommodate  airciaft  executing 
instrument  flight  procedures  into  and 
out  of  Minot  AFB,  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  therefore,  this  proposed 
regulation— (1)  is  not  a  'significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  •'significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  1 1034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1  The  authority  citation  for  part  71 
continues  lo  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 
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§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
C]FR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003.  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  5000     Class  D  airspace. 

***** 

Mil  \D  D     Minot.  \D  [Revised! 

Minot,  Minot  AFB,  ND 

(Lat.  48°24'56"  N.,  long.  101°21'28"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.200  feet  MSL  and 
within  a  5.6-mile  radius  of  Minot  AFB.  This 
Class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Des  Plaines.  Illinois  on  October 
9,  2003. 

Nancy  B.  Shelton, 

Mariager.  Air  Traffic  Division.  Great  Lakes 

Region. 

(FR  Doc.  0.1-27751  Filed  11^-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart7l 

[Docket  No.  FAA-2003-15228:  Airspace 
Docket  No.  03-AEA-04] 

Establishment  of  Class  E  Airspace; 
Gettysburg.  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Gettysburg.  FA.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  operating  into 
Gettysburg  Airport  and  Travel  Center. 
Gettvsburg.  PA  under  Instrument  Flight 
Rules  (IFR). 

EFFECTIVE  DATE:  0901  UTC  May  15, 

2004, 

FOR  FURTHER  INFORMATION  CONTACT:  Ml. 
Francis  lordan.  Airspace  Specialist, 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  1  Aviation 
Plaza,  Jamaica.  New  York  11434-4809. 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 


Historv 

On  June  30.  2003,  a  notice  proposing 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  6-mile  radius  of  Getty.sburg 
Airport  and  Travel  Center.  Gettysburg. 
PA  was  published  in  the  Federal 
Register  (68  FR  38653-38654). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  July  30.  2003.  No  comments 
to  the  proposal  were  received.  The  rule 
is  adopted  as  proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  area 
designations  for  airspace  extending 
upward  from  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9L.  dated  September  2, 
2003.  and  effective  September  16,  2003. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  ES 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  within  a  6- 
mile  radius  of  Gettysburg  Airport  and 
Travel  Center.  Gettysburg,  PA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February. 26.  1979):  and  (3) 
does  not  wcirrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .\r\ 

List  of  Subjects  in  14  Li  R  i'art  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

.Adoption  of  the  .Amendment 

■  In  consideration  ol  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

■  1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  EO  10854.  24  FR  9569,  3  CFR.  1959- 
1963  Compl..  p.389. 

§71.1     [Amended] 

The  incorporation  bv  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2.  2003,  and  effective 
September  16,  2003  is  amended  as 
follow's: 

Paragraph  6005     Class  E  Airspace  Areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEA  PA  E5,  Gettysburg,  PA  (New] 
Gettysburg  Airport  and  Travel  Center.  PA 
(Lai.  39°50'27"  N..  long.  73°57'43"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Gettysburg  Airport  and  Travel  Center. 
***** 

Issued  in  Jamaica.  New  York  on  October 
10.  2003. 

John  G.  McCartney, 

Assistant  Manager.  Air  Traffic  Division. 
Eastern  Region. 

[FR  Doc.  03-27741  Filed  11-4-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-16056:  Airspace 
Docket  No  03-AGL-08] 

Modification  of  Class  E  Airspace.  New 
Richmond.  Wl 

AGENCY:  I  f  deral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  action  modifies  Class  E 
jii.-^pai .  at  New  Richmond.  VVI.  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAPS)  have 
been  developed  for  New  Richmond 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  these 
approaches.  This  action  increases  the 
area  of  the  existing  controlled  airspace 
at  New  Richmond  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC.  December 
25, 2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deni^  i .    ■    .  f        :..'.:  '.   .\    - .  'U. 

Airspace  Branch,  AGL-SSO,  Federal 
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Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaine.s.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  June  20,  2003,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  New 
Richmond,  \V1  (68  FR  369.50).  The 
proposal  was  to  modify  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  bv  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  t:lass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfac  e  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400. 9L  dated  September  2.  2003, 
and  effec:tive  September  16,  2003,  which 
is  incorporated  bv  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  New 
Richmond,  \VI.  to  accommodate  aircraft 
executing  instrument  flight  procedures 
into  and  out  of  New  Richmond 
Municipal  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
chart> 

The  FA.A  has  determined  that  this 
regulation  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
I  urrent.  Therefore,  this  proposed 
regulation— (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule    under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatorv  Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Pan  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (air] 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amend';  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASSS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2.  2003.  and  effective 
September  16,  2003.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  EB    New  Richmond.  WI  (Revised) 

Neu  Richmond.  New  Richmond  Municipal 
Airport,  VNW 

(Lat.  45Hd8'54"N.,  long.  92°32'17"  W.) 
That  airspace  extending  upward  from  700 
feet  above  Jhe  surface  within  a  6.6-mile 
radius  of  tjie  New  Richmond  Municipal 
Airport,  e)^cluding  that  portion  within  the 
Osceola,  V¥T  Class  E  airspace  area. 


Issued  i4  Des  Plaines,  Illinois  on  October 
9,  2003. 

Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region.      I 

(FR  Doc.  oi-27750  Filed  11-4-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

pro  9090] 

RIN  1545-BC31 

Limitation  on  Use  of  the  Nonaccrual- 
Experience  Method  of  Accounting 
Under  Section  448(d)<5):  Correction 

agency:  Internal  Revenue  Service  (IRSj. 

Treasury. 

ACTION:  Correction  to  temporary 

regulations. 


SUMMARY:  This  document  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  on  September  4.  2003  (68  FR 
52496)  that  revises  temporary  income 
tax  regulations  providing  guidance 
regarding  the  use  of  a  nonaccrual- 
experience  method  of  accounting  by 
taxpayers  using  an  accrual  method  of 
<iC(  Hunting  and  performing  services. 
DATES:  This  correction  is  effective     - 
-  September  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terraiuie  McWhorter  (202)  622-4970 
(not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  temporary  regulations  that  are 
the  subject  of  these  corrections  are 
under  section  448  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  this  temporarv 

regulation  (TD  9090)  contain  errors  that 

may  prove  to  be  misleading  and  are  in 

need  of  clarification. 

* 

Correction  of  Publication 

■  Accordingh  .  the  publication  of 
temporary  regulations  (TD  9090),  which 
were  the  subject  of  FR  Doc.  03-22458.  is 
corrected  as  follows:     '* 

§  1 .448-2T     [Corrected] 

■  1.  On  page  52502,  column  3,  §  1.448- 
2T(e)(6)(iv).  second  to  last  line  of  the 
paragraph,  the  language  "self-test),  as 
applicable,  of  this  section"  is  corrected 
to  read  "self  test,  as  applicable.". 

■  2.  On  page  52503.  column  1,§  1.448- 
2T  (e){6)(vii),  in  the  paragraph  heading, 
the  language  ■■Recapture — (IJ  In 
general. "  is  corrected  to  read 
"Recapture. " 

Cynthia  E,  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch.  Legal  Processing  Division,  Associate 
Chief  Counsel  (Procedure  and 
Administration!. 

IFR  Dor.  03-27864  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  14 

Administrative  Claims  Under  the 
Federal  Tort  Claims  Act;  Delegation  of 
Authority 

AGENCY:  Department  of  justice. 
ACTION:  Final  rule. 


SUMMARY:  This  Directive  delegates 
authority  to  the  Secretary  of  Health  and 
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Human  Services  to  settle  administrative 
tort  claims  presented  pursuant  to  the 
Federal  Tort  Claims  Act  where  the 
amount  of  the  settlement  does  not 
exceed  8200,000.  This  Directive 
implements  the  Administrative  Dispute 
Resolution  Act.  This  Directive  will  alert 
the  gene.-al  public  to  the  new-  authority 
and  is  being  published  in  the  CFR  to 
provide  a  permanent  record  of  this 
delegation. 

EFFECTIVE  DATE:  Novembers.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  1.  Pylos,  Diroclur.  Torts  Branch, 
Civil  Division,  U.S.  Department  of 
Justice,  P.O.  Bo.x  888,  Washington,  DC 
20044. (202)  616-4252. 
SUPPLEMENTARY  INFORMATION:  This 
Directive  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 
solely  related  to  the  division  of 
responsibility  between  the  Department 
of  Justice  and  the  Department  of  Health 
and  Human  Ser\'ices.  It  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  No,  12866. 

List  of  Subjects  in  28  CFR  Part  14 

Authority  delegations  (government 
agencies).  Claims. 

■  By  virtue  of  the  authority  vested  in  me 
by  part  0  of  title  28  of  the  Code  of  Federal 
Regulations,  including  §§0,45,  0,160, 
0.162,  0,164,  and  0,168,  28  CFR  part  14 

is  amended  as  follow^- 

PART  14— ADMINISTRATIVE  CLAIMS 
UNDER  THE  FEDERAL  TORT  CLAIMS 
ACT 

■  1 .  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  301:  28  U.S.C.  509, 
510,  2672;  38  U.S.C.  224(a). 

■  2.  The  Appendix  to  Part  14  is  amended 
by  adding  a  new  provision  at  the  end  of 
the  Appendix  to  read  as  follows: 

Appendix  to  Part  14 — Delegations  of 
Settlement  Au'h()rit\ 


Delegation  nf  .\iithority  to  the  Secretan  of 
Health  and  Human  Services 

Section  1.  Aiilh(>iil\  lo  Compromise  Tort 
Claims. 

(a)  The  Secretary  of  Health  and  Human 
Services  shall  have  the  authority  to  adjust, 
determine,  compromise,  and  settle  a  claim 
involving  the  Department  of  Health  and 
Human  Services  under  section  2672  of  title 
28.  United  States  Code,  relating  to  the 
administrative  settlement  of  federal  tort 
claims,  if  the  amount  of  the  proposed 
adjustment,  compromise,  or  award  does  not 
exceed  $200,000,  When  the  Secretary  of 


Health  and  Human  Services  believes  a  claim 
pending  before  him  presents  a  novel  question 
of  law  or  policy,  he  shall  obtain  the  advice 
of  the  Assistant  Attorney  General  in  charge 
of  the  Civil  Division. 

(b)  The  Secretan,'  of  Health  and  Human 
Services  may  redelegate,  in  writing,  the 
settlement  authority  delegated  to  him  under 
this  section. 

Section  2.  Memorandum. 

Whenever  the  Secretary'  of  Health  and 
Human  Services  settles  any  administrative 
claim  pursuant  to  the  authority  granted  by 
section  1  for  an  amount  in  excess  of  SIOO.OOO 
and  within  the  amount  delegated  to  him 
under  section  1,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken  shall 
be  executed.  A  copy  of  this  memorandum 
shall  be  sent  to  the  Director.  FTCA  Staff, 
Torts  Branch  of  the  Civil  Division. 

Peter  D.  Keisler, 

Assistant  Attorney  General.  Civil  Division. 
IFR  Doc.  03-27826  Filed  11-4-03;  8:45  ami 

BILLING  CODE  4410-12-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 
[TX-SO-FOR] 

Texas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
RtM  lamation  and  Enforcement,  Interior, 
ACTION:  Final  rule:  approval  of 
amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM).  are  approving  an  amendment  to 
the  Texas  regulatory  program  (Texas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act),  Texas  proposed 
revisions  to  its  regulations  regarding 
permit  fees.  Texas  intends  to  revise  its 
program  to  improve  operational 
efficiency. 

EFFECTIVE  DATE:  November  5.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Director.  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet  address: 
mwol  from@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

II.  Submission  of  the  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Delermination« 

L  Background  on  the  Texas  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 


regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *:and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretar\' 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretar\'  of  the  Interior 
conditionally  approved  the  Texas 
program  effective  February  16,  1980. 
You  can  find  backgroimd  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval,  in  the  Februan'  27,  1980, 
Federal  Register  (45  FR  12998).  You  can 
find  later  actions  on  the  Texas  program 
at  30  CFR  943.10.  943.15.  and  943  16. 

11.  Submission  i>!  thr  Anu'ndincr.t 

By  letter  dated  July  10,  20C3 
(Administrative  Record  No.  TX-655), 
Texas  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Texas  sent  the  amendment  at  its 
own  initiative. 

We  announced  receipt  of  the 
proposed  amendment  in  the  August  15. 
2003.  Federal  Register  (68  FR  48844).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  We  did  not  hold  a  public 
hearing  or  meeting  because  no  one 
requested  one.  The  public  comment 
period  ended  on  September  15.  2003. 
We  did  not  receive  any  public 
comments. 

During  our  review  of  the  amendment, 
we  identified  concerns  about  the 
proposed  annual  fee.  We  notified  Texas 
of  these  concerns  by  letters  dated 
August  22.  2003.  and  September  15, 
2003  (Administrative  Record  Nos.  TX- 
655.03  and  TX-655. 05.  respectively).  By 
letters  dated  September  4,  2003,  and 
September  24,  2003  (Administrative 
Record  Nos,  TX-655. 04  and  TX-655.06, 
respectively).  Texas  sent  us  additional 
explanatory  information  to  its  proposed 
program  amendment.  Because  the 
additional  information  merely  clarified 
certain  provisions  of  Texas"  amendment, 
we  did  not  reopen  the  public  comment 
period. 

in.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
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below.  Any  revisions  that  we  do  not 

speclficallv  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes. 

16  Texas  Administmtive  Code  [TAG) 
Section  12  108  Permit  Fees 

In  paragraph  (h).  Texas  proposed  to 
inrrcdse  the  annual  permit  fee  from 
Si 20.00  per  acre  to  $300.00  per  acre. 
Permittees  must  pay  the  fee  to  the 
Commission  for  each  acre  of  land  within 
the  permit  area  on  which  the  permittees 
actually  conducted  operations  for  the 
removal  of  coal  and  lignite  during  the 
calendar  year.  Because  this  increased 
fee  had  an  effective  date  of  September 
1.  2003.  Texas  also  proposed  how  it  is 
to  be  calculated  for  calendar  year  2003 
on! v.  For  the  period  lanuarv  1.  2003, 
through  August  31.  2003.  »he  annual 
permit  fee  is  Si  20.00  per  acre  and  for 
the  period  September  1,  2003,  through 
December  31,  2003,  the  fee  is  $300.00 
per  acre. 

The  Federal  regulations  at  30  CFR 
777.17.  concerning  permit  fees,  provide 
diat  applications  for  surface  coal  mining 
permits  must  be  accompanied  by  a  fee 
determined  by  the  regulatory  authority. 
The  Federal  regulations  also  provide 
that  the  fees  may  be  less  than,  but  not 
more  than  the  actual  or  anticipated  cost 
of  reviewing,  administering,  and 
enforcing  the  permit.  The  annual  permit 
fee  increase  proposed  by  Texas  is  the 
first  such  increase  since  the  provision  in 
the  Texas  Surface  Coal  Mining  and 
Reclamation  Act  that  authorizes  the 
Commission  to  set  the  fee  became 
effective  September  1,  1985.  We  find 
that  Texas'  proposed  permit  fees 
including  the  annual  permit  fee  are 
reasonable  and  consistent  with  the 
discretionary  duthoritv  provided  by  the 
regulations  at  30  CTR  777,1 7. 

IV  .  Summary  and  Disposition  of 
Comments 

Public  Comments 

VVp  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

On  liHy  25.  2003,  under  30  CFR 
732.17(h)(n)(i)  and  section  503(b)  of 
SMCRA.  we  requested  comments  on  the 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Texas  program 
(Administrative  Record  No.  TX-655.01). 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732  17(h)(n){ii),  we    " 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 


water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251' et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Texas  proposed  to  make 
in  this  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  EPA  to  concur  on  the 
amendment.  However,  on  July  25,  2003, 
under  30  CFR  732.17(h)(ll){i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  TX-655.01).  The  EPA  did  not 
respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
propertias.  On  July  25.  2003,  we 
requested  comments  on  Texas' 
amendment  (Administrative  Record  No. 
TX-655.6l),  but  neither  responded  to 
our  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Texas  sent  us 
on  July  10.  2003. 

We  approve  the  regulations  proposed 
by  Texas  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  regulations  submitted  to  and 
reviewed  by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  943,  which  codify  decisions 
concerning  the  Texas  program.  We  find 
that  good  cause  exists  under  5  U.S.C. 
553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capahSlity  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 


Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulators' 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environm.ent  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with'  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  determination  is  based  on  the  fact 
that  the  Texas  program  does  not  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  Therefore,  the  Texas 
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program  has  no  effect  on  Federally- 
recognized  Indian  tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1} 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory' 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
,  require  approval  bv  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
JU.S.C.  601  et  seq.).  the  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million: 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


Unfunded  Mandates 

This  rule  will  not  impose  an 

unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  uf  Sublet  ts  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  16,  2003. 

Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  943  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

■  1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

\uthority:  30  U.S.C.  1201  et  seq. 

m  2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§943  15     Approval  of  Texas  regulatory 
program  amendments 


Original  amendment  submission  date 


Date  of  final 
publication 


Citation/description 


July  10,  2003 


November  5, 
2003. 


TAG  12.108(b) 


[FR  Doc.  03-27877  Filed  11-4-03:  8:45  am] 

BILUNG  CODE  4310-05-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

[WY-031-FOR  Rule  Package  1J] 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We  are  approving  a  proposed 
diueiidment  to  the  Wyoming  regulatory 
program  (the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Wyoming  proposed  revisions  to  its 
coal  rules  about  roads,  mine  facilities, 
and  excess  spoil.  Wyoming  intends  to 
revise  its  program  to  be\;onsistent  with 
the  corresponding  Federal  regulations 
and  clarif\-  ambiguities. 

EFFECTIVE  DATE:  November  5.  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett.  Telephone:  i07.  261-6550, 
Internet  address:  GPadgett@osmre.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Office  of  Surface  Mining  Reclamation  and 
Enforcement's  (OSM's)  Findings 

IV.  Summary  and  Disposition  of  Comments 
\'.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Backgniund  nn  the  WMiming 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
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reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  roal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *    *    •;  and 
rules  and  regulations  consistent  with 
reguiatiims  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Wyoming 
program  on  November  26,  1980.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  cnnditums  of  approval 
in  thf  November  26,  1980,  Federal 
Register  (4,5  FR  78637)  You  can  also 
find  later  actions  concerning  Wyoming's 
program  and  program  amendments  at  30 
CFR  950  U.  950  15,  950  16.  and  950.20. 

II.  Submission  of  the  Proposed    - 
Amendment 

Bv  letter  dated  November  28,  2002. 
Wyommg  sent  us  an  amendment  to  its 
program  (Wyoming  Rule  Package  IJ, 
.Administrative  Record  No.  WY-36-1) 
under  SMCRA  (30  U.S.C.  1201  et  seq.]. 
Wyommg  sent  the  amendment  in 
response  to  30  C.FK  part  732  letters  of 
February  21,  1990.  and  October  3.  1990 
(.Administrative  Record  Nos.  WY-36-6 
and  WY-36-7),  that  we  sent  to 
Wyoming,  and  to  include  changes  it 
made  at  its  own  initiative. 

We  announced  receipt  of  the' 
proposed  amendment  in  the  March  4. 
2003,  Federal  Register  (volume  68  FR 
No,  42.  page  10193).  In  the  same 
document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(Administrative  Record  No.  WY-36-8). 
We  did  not  receive  any  comments. 

III.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCR,A  and  the  Federal  regulations. 

A.  Minor  Revisions  to  Wyoming's  Rules 

Wyoming  proposed  minor  wording, 
editorial,  punctuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  rules. 

Wyonning  Coal  Rules  Chapter  1. 
Section  2lal.  2(h}.  Definitions. 

These  State-initiated  revisions  are 
necessary  to  maintain  consistent  use  of 
the  term  "mine  facilities." 

Because  these  changes  are  minor,  we 
find  that  they  will  not  make  Wyoming's 
rules  less  effective  than  the 
corresponding  Federal  regulations. 


B.  Revisions  to  Wyoming's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Wyoming  proposed  revisions  to  the 
following  rules  containing  language  that 
is  the  same  as  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulaticHis: 

1.  Chapter  1.  Section  2(ah),  Definition 
of  Existing  Structure. 

2.  Chapter  1,  Section  2{bu),  Definition 
of  Public  Road. 

3.  Chapter  1.  Section  2(bz).  Definition 
of  Road. 

4.  Chapter  2.  Section  2(a)(v). 
2(a)Mm(l),  2(b)m  and  2(b)[xxi).  Mine 
Safety  and  Health  Administration 
Identification  Number. 

5.  Chapter  2,  Section  2(b)(xix).  Road 
Systems. 

'  6.  Chapter  4.  Section  2(c)(il(A), 
Topsoil  Hemoval  Exemption. 

7.  Chapter  4,  Section  2(ij,  Roads. 

8.  Chapter  4.  Section  2li)(ii),  Roads: 
General  Performance  Standards. 

9.  Chapter  4.  Section  2(j)(iii),  Roads- 
Design  aad  Construction. 

10.  Chapter  4.  Section  2(i)(iii)(B). 
Primary  Road-Fords. 

11.  Chapter  4.  Section  2(jj(iii)(C)(I), 
Primary-  Road-Drainage  Control. 

12.  Chapter  4.  Section  2(j)(iiij(CMIj, 
Primarv  Road-Haul  and  Access  Roads. 

13.  Chapter  4,  Section  2(i)(iii)(C)(II), 
Primary  Road-Drainage  Pipes  and 
Culverts. 

14.  Chapter  4.  Section  2(j)(iii)(C)(nij, 
Primary  Road-Culverts. 

15.  Chapter  4,  Section  2(i)(iii)(C)(V), 
Ditches. 

16.  Chapter  4,  Section  2(j)(vii). 
Primary  Road-Surface  Water  Runoff. 

17.  Chapter  4,  Section  2(j)(viii); 
Exemptions  Concerning  Roads. 

18.  Chapter  4,  Section  2(m);  Removal 
and  Reclamation  of  Mine  Facilities. 

19.  Chapter  4.  Section  2(n)(ii)(B)(2): 
minimizes  additional  contributions  of 
suspended  solids  to  streamflow  outside 
of  the  permit  area. 

20.  Chapter  4.  Section  2(x):  Utility 
Installation. 

21.  Chapter  12,  Section  l(a)(v), 
Permitting  Procedures. 

22.  Chapter  18.  Section  3(c)(xvii), 
Section  3ld)(vi}(A).  3(d)lx).  Permit 
Applications. 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 

C.  Revisions  to  Rules  That  Are  Not  the 
Same  as  the  Corresponding  Provisions 
of  the  Federal  Regulation 

1.  Chapter  2,  Section  2(al  and  (b). 
Contents  of  an  application  for  a  surface 


coal  mining  permit  (Chapter  2.  Section 
2(bl(iv)(GI.  In  its  October  3,  1990,  letter 
(follow  up  to  its  30  CFR  part  732  letter), 
OSM  told  Wyoming  in  E-2  that  to  be  no 
less  effective  than  the  Federal  niles, 
Wyoming's  coal  rules  must  require 
maps  and  cross  sections  for  all  roads, 
not  just  those  deemed  appropriate. 
Consequently,  Wyoming  proposes  in 
this  amendment  to  repeal  Chapter  2, 
Section  2(b)(iy)(G)(item  5. a)  and  adopt 
Chapter  2,  Section  (b)(xi.x)  to  effectuate 
this  change. 

In  addition,  the  Wyoming  rule 
currently  found  at  Chapter  2.  Section 
2(b)(iv)(G)(I)  is  proposed  for 
recodification  as  Chapter  2.  Section 
2(a)(i){E)  because  it  is  more  appropriate 
for  this  requirement  regarding  legal 
ownership  to  be  under  sub.section  (a) 
rather  than  (b). 

Finally,  with  the  repeal  of  subsection 
2(b)(iv)(G),  the  rule  that  follows  it  as  (H) 
must  be  renumbered  as  (G)  to  coincide 
with  the  numbering  within  this 
subsection.  Moreover,  the  term 
"buildings  and  structures"  is  proposed 
to  be  repealed  and  replaced  with  "mine 
facilities"  to  maintain  consistent  use  of 
the  term  "mine  facilities."  These 
changes  are  no  less  effective  than  the 
Federal  regulations. 

2.  Chapter 2.  Section  2lbl(i)(Dj(Vj. 
Operation  Plan:  Maps  and  Plans.  The 
original  Wyoming  rule  was  not  as 
detailed  as  its  Federal  counterpart 
regulations  and  was  therefore 
disapproved  by  the  OSM  in  a  February 
21,  1990.  30  CFR  part  732  letter  (Hem 
E-4)  to  Wyoming.  The  proposed  revised 
State  rule  is  very  similar  to  its  Federal 
counterpart  regulation  at  30  CFR  780.14 
and  therefore  is  as  effective  as  it. 

3.  Chapter  4.  Section  2ljjlivl.  Roads- 
Location.  This  rule  change  is  simply  to 
include  the  citations  to  the  specific 
State  hydrologic  requirements  as 
required  by  OSM's  October  3,  1990,  30 
CFR  part  732  letter  to  Wyoming. 
Inclusion  of  the  citations  make  the  State 
rule  no  less  effective  than  the  Federal 
regulations. 

4.  Chapter  4,  Section  2(j)(iiij(D), 
Primary  Road.  This  rule  change  makes 
the  State  rule  almost  identical  to  its 
Federal  counterpart  which  makes  it  no 
less  effective  than  the  Federal 
regulations. 

5.  Chapter  4.  Section  2(i)(vj,  Road 
Maintenance  and  Repair.  In  order  to  be 
consistent  with  the  Federal  rules 
regarding  road  maintenance,  Wyoming 
is  proposing  to  revise  its  current 
Chapter  4  rules  to  read,  "A  road  shall 
be  maintained  to  meet  the  performance 
standards  of  this  Chapter."  This  does 
not  include  the  Federal  counterpart 
phrase  at  30  CFR  816.150(e)(1),  "and 
any  additional  criteria  specified  by  the 
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regulatory  authority"  because  OSM  did 
not  require  it.  The  rule  is  therefore  no 
less  effective  than  the  Federal 
regulations. 

6.  Chapter  4.  Section  2fj)fvil,  Road 
Reclamation.  In  the  February  21.  1990. 
.30  CFR  part  732  letter  (Item  E-8)  that 
OSM  sent  to  Wyoming,  OSM  indicated 
that  the  State  must  adopt  the  Federal 
minimum  standards  for  road 
reclamation.  Consequently.  Wyoming  is 
proposing  to  adopt  the  counterpart 
Federal  rules.  However,  the  proposed 
adoption  at  Chapter  4,  Section  2(j)(vi)(B) 
provides  an  alternative  to  operators 
regarding  culverts  in  roadways  that  are 
being  reclaimed.  Rather  than  having  to 
remove  a  culvert  if  it  is  not  an  approved 
part  of  the  postmining  land  use.  the 
operator  can  approach  the 
Administrator  about  leaving  the  culvert 
buried  in  place  for  perpetuity.  If  an 
operator  chooses  this  alternative,  the 
operator  will  be  required  to  provide  a 
plan  which  will  guarantee  that  there 
will  not  be  any  subsidence  associated 
with  the  culvert  in  the  future  and  that 
the  culvert  will  be  buried  at  a  sufficient 
depth  to  prevent  erosion  (wash  out)  of 
the  culvert.  Offering  operators  a 
reasonable  alternative  to  removing 
culverts  in  roadways.  Wyoming's  rule  is 
no  less  effective  that  its  Federal 
counterpart. 

The  proposed  adoption  at  Chapter  4. 
Section  2(j)(vi)(F)  also  mentions  subsoil 
because  Wyoming  Coal  Rules  contain 
specific  provisions  regarding  subsoil 
handling,  which  are  not  mentioned  in 
the  Federal  counterpart  rule.  The 
proposed  rule  is  therefore  no  less 
effective  than  the  Federal  regulations 
since  it  regulates  more  than  the  Federal 
provisions. 

7.  Chapter  4,  Section  2(c)(xij(F), 
Temporary  Overburden  and  Spoil  Piles. 
This  rule  is  proposed  for  adoption  to 
make  it  clear  that  temporary  overburden 
or  spoil  piles  also  warrant  the  use  of 
prudent  location,  design  and 
construction  practices  in  order  to  ensure 
the  safety  and  stability  of  these 
temporary  piles.  OSM  has  determined 
that  the  proposed  State  rule  does  not 
conflict  with  the  backfilling  and  grading 
requirements  of  30  CFR  816.102.  The 
proposed  rule  requires  the  use  of 
prudent  engineering  practices  to  ensure 
safety  and  stability  of  any  temporary 
stockpiles.  Once  mining  is  complete, 
material  would  be  returned  to  the  mined 
area  and  be  subject  to  the  general 
backfilling  and  grading  or  excess  spoil 
disposal  rules.  The  proposed  rule  is  not 
inconsistent  with  the  intent  of  SMCRA 
and  is  no  less  effective  than  the  Federal 
regulations. 

8.  Chapter  4.  Section  2(c)(xij(G). 
Excess  Spoil.  This  revision  simply 


makes  some  minor  word  changes  as 
well  as  reorganizes  the  existing  excess 
spoil  rules  which  had  been  previously 
approved  by  OSM.  Therefore,  the 
revision  is  no  less  effective  than  the 
Federal  rules. 

9.  Appendix  A.  Appendix  IV.  List  of 
Threatened  and  Endangered  Plant 
Species.  On  its  own  initiative.  Wyoming 
had  attempted  to  keep  this  list,  prepared 
by  the  U.S.  Fish  and  Wildlife  Service 
(FWS),  up  to  date  in  this  appendix. 
However,  because  this  involved 
rulemaking  and  was  a  lengthy  process, 
Wyoming  attempted  to  simply  refer  the 
reader  to  the  FWS  office.  This  turned 
out  to  be  in  conflict  with  Wyoming 
Statute  16-3-1 03(h)  and  is  therefore 
now  proposed  for  removal.  Since  having 
the  list  in  an  appendix  was  a  State 
initiative,  removing  if  is  does  not  affect 
the  effectiveness  of  Wyoming's  rules. 

10.  Chapter  5.  Section  7(a)lii). 
Remining.  OSM  asked  Wyoming's  Land 
Quality  Division,  in  a  March  31,  1986. 
Federal  Register  notice  (51  FR  10827)  to 
remove  some  language  in  Wyoming's 
rules  that  was  less  effective  than  the 
Federal  counterpart  regulations.  The 
language  in  question  was  submitted  to 
OSM  on  March  31,  1989.  and  was 
approved  by  OSM  for  removal  in  the 
July  25.  1990.  Federal  Register  notice 
(55"  FR30221).  It  is  therefore  acceptable 
to  remove  it  from  Wyoming's  master  list 
of  outstanding  disapprovals. 

D.  Revisions  to  Wyoming's  Coal  Rules 
With  No  Corresponding  Federal 
Regulations  * 

1.  Chapter  4.  Section  2(j)liHAj.  Roads. 
Wyoming  proposed  this  rule  for  repeal 
because  it  was  cited  by  OSM  in  the 
November  26.  1986,  Federal  Register  as 
being  less  effective  than  the  Federal 
regulations.  The  Federal  definition  of 
"surface  coal  mining  activities" 
includes  all  lands  affected  by  the 
construction  of  new  roads  or  use  of 
existing  roads  to  gain  access  to  the  site, 
not  just  those  that  are  constructed  or 
upgraded  (which  is  what  the  current 
State  rule  says).  In  addition.  Federal 
rules  do  not  limit  the  inclusion  of  a  road 
or  railroad  as  being  part  of  a  permit  area 
if  they  provide  exclusive  service  to  a 
particular  operator  (which  is  also  what 
the  current  State  rule  says). 

This  current  language  is  no  longer 
necessary  in  the  State  rules  with  the 
adoption  of  the  Federal  definition  of 
roads  (which  makes  it  clear  that  any 
"surface  corridor  of  affected  land 
associated  with  travel  by  a  land  vehicle 
used  *   *   *"  is  considered  a  road.  There 
is  no  distinction  as  to  whether  the  road 
has  been  constructed  or  upgraded.  If  it 
is  being  used,  it  is  considered  to  be  part 
of  a  "surface  coal  mining  operation." 


Eliminating  this  State  rule  will  make 
Wyoming's  rule  consistent  with  its 
Federal  counterpart. 

IV.  Summary  and  Dispusitiun  ot 

Cdmniciits 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
WY-36-5),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Wyoming 
program  (Administrative  Record  No. 
WY-36-5).  No  comments  were  received. 

Environmental  Protection  Agency  lEPAl 
Concurrence  and  Comments 

Under  30  CFR  732. 17(h)(ll)(i)  and     . 
(ii).  we  are  required  to  get  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  IZSiet  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.). 

Under  30  CFR  732.17(h)(ll)(i).  OSM 
requested  comments  on  the  amendment 
from  EPA  (Administrative  Record  No. 
WY-36-5).  EPA  did  not  respond  to  our 
request. 

State  Historic  Preservation  Officer 
ISHPOI  and  the  Advisor}'  Council  on 
Historic  Preser\'ation  lACHPj 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
ACHP  and  SHPO  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  December  10.  2002.  we 
requested  comments  on  Wyoming's 
amendment  (Administrative  Record  No. 
WY-36-3  and  4),  but  neither  responded 
to  our  request. 

V,  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  Wyoming's  November  28.  2002. 
amendment,  as  follows:  Finding  A, 
minor  revisions  to  Wyoming's  Coal 
Rules  at  Chapter  1.  Section  2.  2(a),  2(b): 
Finding  B,  revisions  to  Wyoming's  rules 
that  have  the  same  meaning  as  the 
corresponding  provisions  of  the  Federal 
regulations:  finding  B.l.  Section  2(ah), 
definition  of  existing  structure:  finding 
B.2,  Chapter  1.  Section  2(bu),  definition 
of  public  road:  finding  B. 3.  Chapter  1. 
Section  2(bz).  definition  of  road;  finding 
B.4.  Chapter  2,  Section  2(a)(v), 
2(a)(v)(I)(l),  2(b)(iii).  and  2(b)(xxi).  Mine 
Safety  and  Health  Administration 
identification  number:  finding  B.5, 
Chapter  2.  Section  2(b)(xix).  road 
systems;  finding  B.6.  Chapter  4,  Section 
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2(c)(i)(A),  topsuil  removal  exemption: 
finding  B  7.  Chapter  4.  Section  2(j), 
roads;  finding  B.8.  Chapter  4.  Section 
2(j)(ii),  roads,  general  performance 
.standards;  finding  B.9,  Chapter  4, 
Section  2(j)(iiij.  roads-design  and 
construction:  finding  B.IO,  Chapter  4, 
Section  2{j)(iii)(B).  primary  road-Fords: 
finding  B.  11 .  Cihapter  4.  Section 
2(j)(iii)(C)(I).  primary  road-drainage 
control:  finding  B.12.  Chapter  4,  Section 
2(j){iii)(C)(I),  primary  road-haul  and 
access  roads:  finding  B.13,  Chapter  4. 
Section  2(jKiii)(C)(II).  primary  road- 
drainage  pipes  and  culverts;  finding 
B.14,  Chapter  4.  Section  2(j)(iii){C)(V), 
drainage  ditches:  finding  B.15.  Chapter 
4.  Sectiim  2())(iii){C){IlI).  primary  road- 
culverts:  finding  B.16.  Chapter  4, 
Section  2(j)(viiJ.  primary  road-surface 
water  runoff:  finding  B.17,  Chapter  4. 
Section  2(j)(viii).  exemptions 
concerning  roads:  finding  B.18,  Chapter 
4.  Section  2{m).  removal  and 
reclamation  of  mine  facilities;  finding 
B.19,  Chapter  4.  Section  2(n)(ii)(B)(2). 
minimizes  additional  contributions  of 
suspended  solids  to  streamflovv  outside 
of  the  permit  area:  finding  B.20.  Chapter 
4.  Section  2(x),  utility  installation: 
finding  B.21.  Chapter  12.  Section 
l(a)(v).  permitting  procedures:  finding 
•B.22,  Chapter  18.  Section  3(c)(xvii), 
Section  3(a)(vi)(A).  Section  3(d)(x). 
permit  applications:  Finding  C._ 
revisions  to  rules  that  are  not  the  same 
as  the  corresponding  provisions  of  the 
Federal  Regulations:  finding  C.l. 
Section  2(a)  and  (b).  contents  of  an 
application  for  a  surface  coal  mining 
permit  (Chapter  2.  Section  2(b)(iv)(G)l: 
finding  C.2.  Chapter  2,  Section 
2(b)(i)(D)(v).  Operation  Plan;  Maps  and 
Plans;  finding  C.3.  Chapter  4.  Section 
2(j)(iv).  Roads-location;  finding  C.4. 
2{i)(iii)(D).  Primary  Road;  finding  C.5. 
Chapter  4.  Section  2(jJ(v).  road 
maintenance  and  repair:  finding  C.6, 
Chapter  4.  Section  2(j)(vi),  road 
n>clamation;  finding  C.7.  Chapter  4. 
Section  2(xi)(F).  temporarv-  overburden 
and  spoil  piles;  finding  C.'s.  Chapter  4, 
Section  2(c)(xi)(G).  excess  spoil;  finding 
C  q.  Appendix  A.  Appendix  IV.  list  of 
Threatened  and  Endangered  Plant 
Species;  finding  ClO.  Chapter  5. 
Section  7(a)(ii),  remining;  finding  D, 
revisions  to  Wyoming's  Coal  Rules  with 
no  corresponding  Federal  Regulations: 
finding  D.l.  Chapter  4,  Section  2(j)(i)(A). 
roads. 

We  apprtjve  thn  rules  as  proposed  by 
Wvnming  with  the  provision  that  they' 
be  fullv  promulgated  in  identical  form 
to  the  rules  submitted  to  and  reviewed 
by  OSM  and  the  public. 

To  implemeni  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  950,  which  codify  decisions 


concerning  the  Wyoming  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  .553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrates  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

Effect  of  OSM's  Decision 

Sectioa  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  bv  the  Secretarv.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  bmendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Wyoming  program,  we 
will  recognize  only  the  statutes, 
regulations  and  other  materials  we  have 
approved  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  will  require 
Wyoming  to  enforce  only  approved 
provisioi^. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 
This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysi^performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  nje  is  exempted  from  review  by 
the  Office)  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatofy  Planning  and  Review). 

Executivei  Order  12988— Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  ^  determination  of  whether  the 


submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 
This  rule  does  not  have  federalism 
implications.  SMCR.-\  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCR.V. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
The  rule  does  not  involve' or  affect 
Indian  tribes  in  any  way. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
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program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.].  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulator^'  Enforcement  Fairness  Act. 
This  rule:  a.  Does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million; 
b.  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

^Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 


counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  ChR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  30.  2003. 
Alien  D.  Klein, 

Regional  Director.  Western  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble. 
30  CFR  part  950  is  amended  as  .set  forth 
below: 

PART  950— WYOMING 

■  1 .  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Aufhnrifv!  in  r's  C.  1201  et  seq. 

§950.12     .Amenaed] 

■  2.  Section  950.12  is  amended  by 
removing  and  reserving  paragraph  (a)(8). 

■  3.  Section  950.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  date  of  final 


.^..Kiir^Qt;,,, 


.)  ,.  f,.n,„.-. 


§950  15     Approval  of  WvO'Ti. 
program  amendmenis 


!Q  'egjiatc-y 


Original  amendment  submission  date 


Date  of  final 
publication 


Citation/description 


November  28,  2002 


November  5.  Chap.  1.  Section  2.  2(a),  2(b) 

2003.  Ctiap.  1 .  Section  2(ah) 

Ctiap.  1 ,  Section  2(bu) 
Chap.  1 .  Section  2(bz) 
Chap.  2.  Section  2(a)  and  (b) 
Chap.  2,  Section  2(a)(v), 
2(a)(v)(l)(1).  2(b)(iii)and2(b)(xxi) 
Chap.  2.  Section  2(b)(i)(D)(V) 
Chap  2,  Section  2(b)(iv)(G) 
Chap.  2,  Section  2(b)(xix) 
Chap.  4,  Section  2(c)(i)(A) 
Chap.  4,  Section  2(c)(xi)(F) 
Chap.  4,  Section  2(c)(xi)(G) 
Chap.  4,  Section  2(j) 
Chap.  4,  Section  2(j)(i)(A) 
Chap.  4,  Section  2(j)(ii) 
Chap.  4,  Section  2G)(iii) 
Chap.  4.  Section  2G)(iii)(B) 
Chap.  4,  Section  2(j)(iii)(C)(l) 
.Chap.  4.  Section  2(j)(iii)(C)(ll) 
Chap.  4.  Section  2(j)(iii)(C){lll) 
Chap.  4.  Section  2G)(iii)(C)(v) 
Chap.  4.  Section  2(j)(iii)(D) 
Chap.  4,  Section  2(j)(iv) 
Chap.  4,  Section  2(j)(v) 
Chap.  4,  Section  2G)(vi) 
Chap.  4,  Section  2(j)(vii) 
Chap.  4.  Section  20)(vlli) 
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Onginal  amendment  submission  date 


Date  of  final 
publication 


Citation/descnption 


Chap.  4,  Section  2(m) 

Chap.  4,  Section  2(n)(ii)(B)(2) 

Chap.  4,  Section  2(x) 

Chap.  5,  Section  7(a)(ii) 

Chap.  12,  Section  1(a)(v) 

Chap   18,  Section  3(c)(xvii).  Section  3(d)(vi)(A),  Section  3(d)(x) 

Appendix  A,  Appendix  IV 


(FR  Doc.  03-27878  Filed  11-4-03;  8:45  am] 

BILLING  CODE  WIO-OS-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  1 00,  11 7  and  1 65 
[USCG-2003-16436] 

Quarterly  Listings;  Safety  Zones, 
Security  Zones,  Special  Local 
Regulations  and  Drawbridge  Op)eration 
Regulations 

agency:  Coast  Guard,  DHS, 
ACTION:  Notice  of  temporary  rules 
issued. 


SUMMARY:  This  document  provides 
rt'ijuire(i  notice  uf  substantive  rules 
issued  bv  the  Coast  Guard  and 
temporarilv  effective  between  [uly  1. 
200.i  rfnd  September  30,  2003,  that  were 
nnt  published  in  the  Federal  Register 
This  quarterly  notice  lists  tempordry 
local  regulations,  drawbridge  operation 
regulations,  seruritv  zones,  and  safetv 
zones,  all  of  limited  duration  and  for' 
whu  h  timelv  publication  in  the  Federal 
Register  wms  not  possible 
DATES:  This  noticf  is  eftec  tive 
November  5,  2003.  •? 

ADDRESSES:  The  Docket  Management 
Fa(  ilitv  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street,  S\V,.  Washington.  DC 
2059,3-0001  between  9  a,m,  and  5  p,m., 
Monday  tfirough  Friday.  e.xcept  Federal 


Holidayk.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  fat  httpj/ww-w  dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  contact  Lt.  Jeff 
Bray,  OfiFice  of  Regulations  and 
Administrative  Law,  telephone  (202) 
267-2830.  For  questions  on  viewing,  or 
on  subuBtting  material  to  the  docket, 
contact  Andrea  M.  Jenkins,  Program 
Manager,  Docket  Operations,  telephone 
202-36F>-0271 

SUPPLEMENTARY  INFORMATION:  Coast 
Guard  District  Commanders  and 
Captains  of  the  Port  (COTP)  must  be 
immediately  responsive  to  the  safety 
and  security  needs  within  their 
jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  mayie 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  prevent  injury  or  damage  to 
vessels,  ports,  or  waterfront  facilities 
and  may  also  describe  a  zone  around  a 
vessel  in  motion.  Special  local 
regulations  are  issued  to  enhance  the 
safety  of  participants  and  spectators  at 
regattas  and  other  marine  events. 
Drawbridge  operation  regulations 
authorize  changes  to  drawbridge 
schedules  to  accommodate  bridge 
repairs,  seasonal  vessel  traffic,  and  local 
public  events,  Timelv  publication  of 
these  rules  in  the  Federal  Register  is 
often  precluded  when  a  rule  responds  to 
an  emergency,  or  when  an  event  occurs 
without  sufficient  advance  notice.  The 
affected  public  is,  however,  informed  of 
these  rules  through  Local  Notices  to 


Mariners,  press  releases,  and  other 
means.  Moreover,  actual  notification  is 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  by 
the  rule.  Because  Federal  Register 
publication  was  not  possible  before  the 
beginning  of  the  effective  period, 
mariners  were  personally  notified  of  the 
contents  of  these  special  local 
regulations,  drawbridge  operation 
regulations,  security  zones,  or  safety 
zones  by  Coast  Guard  officials'  on-scene 
prior  to  any  enforcement  action. 
However,  the  Cost  Guard,  bv  law.  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
special  local  regulations,  securitv  zones, 
safety  zones  and  temporary  drawbridge 
operation  regulations.  Permanent  rules 
are  not  included  in  this  list  because  they 
are  published  in  their  entirety  in  the 
Federal  Register.  Temporarv  rules  are 
also  published  in  their  entirety  if 
sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  The  safety  zones,  special 
local  regulations,  security  zones  and 
drawbridge  operation  regulations  listed 
in  this  notice  have  been  exempted  from 
review  under  Executive  Order  12866, 
Regulatory  Planning  and  Review, 
because  of  their  emergency  nature,  or 
limited  scope  and  temporary 
effectiveness. 

The  following  rules  were  placed  in 
effect  temporarilv  during  the  period 
from  July  1,  2003,  through  September 
30,  2003,  unless  otherwise  indicated. 

S.  G.  Venckus, 

Chief.  Office  of  Regulations  and 
Administrative  Law. 


District  Quarterly  Report— 3rd  Quarter  2003 


Distnct  docket 


Location 


01-03-014 
01-03-018 
01-03-067 
01-03-072 
01-03-073 
01-03-074 
01-03-075 


Hingham,  MA  

Lynn  Fourth  of  July  Fireworks,  Lynn  MA  . 

Middletown.  CT  

Police  Athletics  Fireworks,  Westport,  CT 
Norwalk  Fireworks  Display,  Nonwalk,  CT 

Riverfest  2003.  Hartford.  CT  '. 

Stratford  Fireworks  Display.  Stratford,  CT 


Type 


Effective 
date 


Safety  Zone 
Safety  Zone 
Safety  Zone 
Safety  Zone 
Safety  Zone 
Safety  Zone 
Safety  Zone 


7/5/2003 
7/3/2003 

7/4  2003 
7,'3  2003 
7  3,2003 
7/52003 
7/3/2003 
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District  Quarterly  Repqpt— 3rd  Q^ac-ep  2003— Continued 


District  docket 


Location 


Type 


01-03-076 
01-03-078 
01-03-079 
01-03-084 
01-03-085 
01-03-088 
01-03-089 
01-03-090 
05-03-076 
05-03-077 
05-03-079 
05-03-080 
05-03-081 
05-03-082 
05-03-083 
05-03-085 
05-03-086 
05-0»-087 
05-03-088 
05-03-089 
05-03-094  . 
05-03-096  . 
05-03-097  . 
05-03-100  . 
05-03-104  . 
05-03-106  . 
05-03-109 
05-03-114  . 
05-03-115  . 
05-03-120  . 
05-03-123  . 
05-03-127  . 
05-03-128  . 
05-03-134  . 
05-03-135  . 
05-03-136  . 
05-03-137  . 
05-03-138  . 
05-03-139  . 
05-03-140  . 
05-03-141  . 
05-03-142  . 
05-03-143  . 
05-03-144  . 
05-03-145  . 
05-03-146  . 
05-03-147  . 
05-03-148  . 
05-03-149  , 
05-03-152 
09-03-119  . 
09-03-221  . 
09-03-234  . 
09-03-237  . 
09-03-239  . 
09-03-240 
09-03-242  . 
09-03-243  . 
09-03-244  . 
09-03-246  . 
09-03-247  . 
09-03-251 
09-03-252 
09-03-255 
09-03-262 
09-03-263 
09-03-264 
09-03-266  . 
09-03-267  . 
09-03-269  . 
09-03-270  . 


Town  of  Norwick  Fireworks.  Norwick,  CT , 

Coast  Guard  Activities  New  York  

Branford.  CT  

Old  Black  Point  Beach  Fireworks,  Niantic,  CT  

Port  Jefferson,  NY 

Summer  Music  Fireworks.  Walerford,  CT  

Salem  Heritage  Days  Fireworks,  Salem,  MA  

South  Boston,  MA 

Northeast  River,  North  East.  MD  ^ 

Atlantic  Ocean,  Assawoman  Bay,  OC,  MD  

Atlantic  Ocean,  Ocean  City,  MD  

Atlantic  Ocean,  Isle  of  Wight  Bay.  OC,  MD 

Chesa.  Bay.  James  River.  Newport  News,  VA  

Patuxent  River.  Solomons.  MD 

Middle  River.  Baltimore  County,  MD   

Atlantic  Ocean,  Chesapeake  &  Delaware  Canal  ,.. 
Atlantic  Ocean.  Chesa  Bay.  Linkhorn  Bay,  VA  .... 
Atlantic  Ocean,  Chesa  Bay,  Chicka.  River,  VA  .... 
Atlantic  Ocean,  Chesa.  Bay,  Plankatank  R.,  VA  ,,. 

Atlan'ic  Ocean.  Chesapeake  Bay,  VA  

Georgetown  Channel,  Potomac  River,  Wash,  D,C 

Norfolk  Harbor  Reach,  VA  

Atlantic  Ocean.  Atlantic  City,  NJ  '. 

Intracoastal  Waterway,  VA 

Pamlico  River,  Washington.  NC  

Chesapeake  Bay.  Hampton  Roads,  VA  

Sunset  Lake,  Wildwood  Crest,  NJ  

Ocean  City,  MD 

Chesapeake  Bay,  Hampton,  VA  

Intracoastal  Waterway,  VA 

Pafapsco  River  and  Tributaries,  MD 

Chesapeake  Bay,  Hampton  Roads,  VA  

Martins  Creek,  Tullytown,  PA  

Chesapeake  Bay.  Hampton,  VA  

Chesapeake  Bay.  Hampton  Roads.  VA  

Chesapeake  Bay.  Hampton  Roads,  VA 

Chesapeake  Bay,  Hampton  Roads.  VA  

Chesapeake  Bay.  Hampton  Roads,  VA  

Chesapeake  Bay.  Hampton  Roads,  VA  

Chesapeake  Bay,  Hampton  Roads.  VA  

Chesapeake  Bay,  Hampton  Roads.  VA  

All  Waters  Within  Capt.  of  Port  Wilmington  

Hurricane  Isabel  Port  Condition  Yankee 

Chesapeake  Bay  and  Its  Tnbutarles  

Delaware  River  and  Bay.  Schuylkill  River  

Strategic  Booming  Exercise  in  Corson's  Inlet  

Captain  of  the  Port  Zone  Hampton  Roads,  VA  

Chesapeake  Bay.  Hampton  Roads.  VA  

COTP  Wilmington  Zone  

Patapsco  River.  Baltimore.  MD 

Milwaukee  River.  Milwaukee,  Wl  

Lake  Michigan,  Dune  Acres,  IN  

Muskego  Air  Fair.  Muskego,  Ml  

Lake  Michigan,  Chicago.  IL  

Put-in-Bay.  OH.  Lake  Erie  

Eagle  Creek  Manna.  Lake  Ontario,  Kendall,  NY  ... 

Lake  Ontario,  Olcoti  Harbor,  Olcott,  NY  

Rocky  River,  Ohio,  Lake  Ene  , 

Lake  Michigan.  Chicago,  IL  

Sheboygan,  Wl „... 

Port  Washington,  Wl  

New  Buffalo,  Ml  ^ 

CG  Festival  Venetian  Parade,  Grand  Haven,  Ml  .. 

Oswego  Harbor,  Oswego,  NY  

Elgin,  IL 

Presque  Isle  Bay,  Erie,  PA  

Cleveland,  OH 

Lake  Michigan.  Frankfort,  Ml  

Niagra  River,  Buffalo,  NY 

Head  of  the  Cuyahoga  Regatta,  Cleveland,  OH  ... 
Fox  River,  Green  Bay,  Wl  


Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Special  Local  Reg  ..... 

Safety  Zone  

Safety  and  Security  .. 

Special  Local  Reg 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Special  Local  Reg 

Special  Local  Reg 

Secunty  Zone 

Safety  Zone  '... 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety/Security  Zone 

Secunty  Zone 

Special  Local  Reg 

Safety  Zone  

Special  Local  Reg 

Security  Zone  

Special  Local  Reg 

Safety  Zone  

Safety  Zone  

Safety  Zone  , 

Safety/Security  Zone 

Security  Zone  

Special  Local  Reg  ...., 

Safety  Zone  

Security  Zone 

Security  Zone 

Security  Zone 

Secunty  Zone 

Security  Zone .... 

Security  Zone 

Security  Zone 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone 

Security  Zone 

Safety  Zone  

Safety  Zone  

Safety  Zone  ...-. 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  _., 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  


Effective 
date 


7/3/2003 

8/9/2003 

7/27/2003 

8/16/2003 

8/15/2003 

8/16/2003 

8/16/2003 

9/15/2003 

7/3/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/5/2003 

7/2/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/12/2003 

7/20/2003 

7/21/2003 

8/1, '2003 

7/24/2003 

9/27'2003 

8/6/2003 

8/7/2003 

8/4/2003 

8/10/2003 

8/20/2003 

9/20/2003 

8/28/2003 

9/1/2003 

8/31/2003 

9/7/2003 

9/14/2003 

9/20/2003 

9/24/2003 

9/28/2003 

9/16/2003 

9/17/2003 

9/18/2003 

9/18/2003 

9/25/2003 

9/17/2003 

9/25/2003 

9/22/2003 

9/25/2003 

9/20/2003 

7/5/2003 

7/3/2003 

7/4/2003 

7/4/2003 

7/5/2003 

7/3/2003 

7/5/2003 

7/13/2003 

7/15/2003 

7/27/2003 

8/2/2003 

7/26/2003 

7/26/2003 

8/14/2003 

8/16/2003 

8/29/2003 

9/2/2003 

9/6/2003 

9/20/2003 

9/5/2003 


I 
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District  docket 


Location 


Type 


09-03-271  Trenton  Channel.  Ml  

09-03-272  Motor  Vessel  Vancouvertwrg,  Wl  

09-O3-2,'3  Mannette,  Wl    

09-03-274  .     River  Raisin.  Monroe.  Ml   !! 

09-03-276  COTP  Detroit  Zone.  Renaissance  Center 

09-03-282  Green  Bay,  Wl    ., 

09-03-298  Tall  Ships  Challenge  2003,  Muskegon,  Ml 

09-03-301  .     Milwaukee,  Wl  

09-03-302  .      Milwaukee,  Wl  '.''''"''""'. 

11-03-002  China  Basin,  San  Francisco   CA 

13-03-019  Fireworks  Display  in  Coos,  Bay   OR 

13-03-020  Puget  Souna,  WA  

13-03-024  Milwaukee.  OR  ^ .. 

13-03-030  Portland,  OR   ,^ 

13-03-031  Kennewick.  WA  "H.H." 

13-03-032  Portland   OR   " 

13-03-033  ....  Lake  Washington,  WA  '. 


Safety  Zone  

Safety  Zone  

Safety  Zone  

Security  Zone  ... 
Security  Zone  ... 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Drawbiidge  Reg 

Safety  Zone  

Secunty  Zone  ... 

Safety  Zone  

Secunty  Zone  ... 
Secunty  Zone  ... 
Secunty  Zone  ... 
Secunty  Zone  ... 


COTP  QUARTERLY  REPORT— 3RD  QUARTER  2003 


COTP  docket 


Location 


Type 


Charleston  03-140  Charleston  Harbor.  Cooper  River.  SO  <5pruritv  7r.n« 

Charleston  0:^142  Charleston.  SC  S^pWonr 

Corpus  Christ,  03-002 Corpus  Chnstr  Ship  Channel,  Corpus  Christi":.'.:::::::::::::::::: Sa  e  !  Zone 

Corpus  Christi  0:^05  Corpus  Christi.  TX  ttlf^,i°J. 

Houston-Galveston  03-005  Galveston,  TX 

Huntington  03-001    .- Marietta.  OH  ^^"^'''''''Z"'' 

Huntington  03-003  R,ver  M  0  0  TO  4  0.  Charleston 

Jacksonville  03-097  

Jacksonville  03-098  

Jacksonville  03-099  „ 


Jacksonville  03-108 
Jacksonville  03-109 


Safety  Zone 
Safety  Zone 

Safety  Zone  .. 

_.    ,  ,       „,  ^^  Secunty  Zone 

St^  Johns  River.  Palalka,  FL  Safety  Zone  .. 

Indian  River,  4th  of  July  Celeb,  Cocoa,  FL Safety  Zone 

Intracoastal  Waterway.  Melbourne,  FL  qaf^tu  7r.no  " 

Jacksonville  03-100  ;  St.  Johns  River.  Jacksonville.  FL  iS  7onP  " 

Jacksonville  03-101   I  St.  Johns  River.  Orange  Park.  Jacksonville.'FL  ■:.::.:::::::::: SaitZ  Zone  " 

Jacksonville  03-102  St,  Johns  River  Orange  Park.  FL". iS  7onP  " 

Jacksonville  03-103  Halifax  River  Orr^ond  Beach,  FL  ttlZ  7cZ  " 

Jacksonville  03-104  Atlantic  Ocean   Daytona  Beach.  FL  Sa  eh^  7nnp  '" 

Jacksonville  03-105  Matanzas  River,  St  Augustine,  FL  :: " sS  7on^  " 

Jacksonville  03-106  Atlantic  Ocean.  Jacksonville,  FL  ..  sS  Sn!" 

Jacksonville  03-107 „ Atlantic  Ocean.  Cocoa  Beach,  FL  - ...::::;::::::::::::;:::::::;::;:::::::::;:: laS,  zone  ■ 

W.  Lake  Tohopekaliga,  Kissimmee,  FL  '  safety  Zone 

Jacksonville  0:^1 10  SktEus'?''??-  ''''  """"^  """'•  ^'"'°^''  ""  ••••"  ^'''"^  ^'"'  " 

Jacksonville  03-111 Lake  Dora.  Mount  Dora.'FL::::.'::;::;:::;; tT2  7nnp  ■■ 

Jacksonville  03-125  Sisters  Creek  Jacksonville,  FL  qS  7nnp    ' 

LA-LB  03^3 Water  Ski  Races,  Long  Beach.  CA  ZZ |S  Zone  " 

Louisville  03-005  :  Louisville,  KY  ...  -  |^  !^  ^°^®  - 

Louisville  03-006      Aurora,  IN  Sa  ety  Zone  .. 

Louisville  03-010 Ohio  River.  M  602.0  to  ewZLoLisviite.'KY :::::::::::;:::: sS  zone  ■■ 

LOU.SVI  e  03-0       Ohio  River.  M  469  5  to  470.5,  Cincinnati,  OH  IS  Zone    " 

Louisville  03-014  Cincinnati.  OH  i  batety  zone  ... 

Memphis  03-002  :  Fort  Smith,  AR I " tZ%   ^""^ 

^'^'^'  0t^9  Viseayan  4th  of  July  Fi^eworksDisplay'"::::: ^2  Zone    •' 

Miami  03-091  American  Legion  4th  of  July  Fireworks  Display Safe»v  ZonP 

K'^^'  SJi'^a  Fisher  island  4th  of  July  Fireworks  Display  ...^. I' Sw  Zone  '" 

^i'"^  °t  O;  .  C'ty  of  West  Palm  Beach  4th  of  July  plreworks  ZZ sS  Zone  '' 

M^h  !  ntS  .  Pascagoula  River  Hwy  90.  Pascaqoula.  MS  ^.,J,  7.n. 

Mobile  03-014  Mississippi  Sound 

Mobile  03-015  Apalachicola  Bay.  Eastpoint,  FL 

Mobile  03-016  :. Gulf  of  Mexico 


Hwy  90.  Pascagoula,  MS  Safety  Zone 

Pascagoula,  MS  Safety  Zone 

Eastpoint,  FL Safety  Zone 

Mobile  03-^18                                     -,m  V    ."  c"'           f  ^^^^^-  ^L  Safety  Zone 

MODiie  uj-018  ...       300  Yards  East  and  West  of  Mile  Marker  8 safetv  Zonp 

New  Orleans  03-017 LaPlace   LA                                                               aarery  ^lone 

New  Orleans  03-018 Casino  Magical  CanaliBay  St'Louis:  Ms"::::::: sS  Zone 

New  Orleans  03-^19 Donaldsonville   LA       .                                         ba  ety  Zone 

S  'SZl  ItT: vadaiiaBndge  ^^hway-^yNatche^;  MS  ■:::::::::::::::: '  sS  zo": 


Effective 
date 


9/27/2003 
9/13/2003 
9/20/2003 
9/15/2003 
9/28/2003 
7/25/2003 

8/6/2003 
8/30/2003 
8/31/2003 
7/27/2003 

7/4/2003 
7/14/2003 
7/26/2003 
8/21/2003 
a'22/2003 
8/21/2003 
8/22/2003 


Effective 
date 


9/2/2003 

9/17/2003 
8/28/2003 
9/2/2003 
9/16,2003 
7/4/2003 
9/15/2003 
7/4/2003 
7/4/2003 
7/4/2003 
7/4/2003 
7/4/2003 
742003 
7/4  2003 
7/4/2003 
7/4/2003 
7/4/2003 
7/4/2003 
7/4/2003 
7/4/2003 
7,/52003 
7  42003 
7/ 19 '2003 
9/62003 
7/27/2003 
8/23/2003 
9/20/2003 
9/21 '2003 
9/30/2003 
7/4,2003 
7  4  2003 
7/4/2003 
7,4/2003 
7/42003 
7/4,2003 
7/4/2003 
7/8/2003 
7/28/2003 
7/30/2003 
8/24/2003 
9/3/2003 
7/3/2003 
7/3/2003 
7/3/2003 
7/4/2003 
7/4/2003 
7/4/2003 
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COTP  docket 


Location 


Type 


Effective 
date 


New  Orleans  03-023 
New  Orleans  03-025 
New  Orleans  03-026 
New  Orleans  03-028 

Paducah  03-014    

Paducah  03-015     

Paducah  03-016    

Paducah  03-017  

Paducah  03-016   

Pittsburgh  03-007  .... 
Pittsburgh  03-011  .... 
Pittsburgh  03-012  .... 
Pittsburgh  03-013  .... 
Pittsburgh  03-015  .... 
Pittsburgh  03-016  .... 
Pittsburgh  03-017  .... 
Pittsburgh  03-018  .... 
Pittsburgh  03-020  .... 
Port  Arthur  03-010  ... 
Port  Arthur  03-011  ... 
Port  Arthur  03-012  ... 
Port  Arthur  03-013  ... 
Port  Arthur  03-015  ... 
Port  Arthur  03-016  ... 
Port  Arthur  03-017  ... 
Port  Arthur  03-018  ... 
Port  Arthur  03-019  ... 
Port  Arthur  03-021  ... 
Port  Arthur  03-022  .., 
San  Diego  03-026  .... 
San  Diego  03-028  .... 
San  Diego  03-029  ..., 

San  Juan  03-120  

Savannah  03-116  .... 
Savannah  03-117  .... 
Savannah  03-122  .... 
Savannah  03-123  .... 
Savannah  03-124  .... 
Savannah  03-126  ... 
Savannah  03-133  .... 
Savannah  03-135  ... 
Savannah  03-139  ... 
Savannah  03-140  ... 
Savannah  03-143  ... 

SF  Bay  03-017  

SF  Bay  03-020 

SF  Bay  03-022  

SF  Bay  03-022  


St  Loui 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou: 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 
St  Lou 


is  03-001 
IS  03-002 
IS  03-004 
IS  03-005 
IS  03-006 
IS  03-008 
IS  03-009 
IS  03-010 
IS  03-011 
IS  03-012 
IS  03-013 
IS  03-014 
IS  03-015 
IS  03-016 
IS  03-018 
IS  03-019 
IS  03-020 
IS  03-021 
IS  03-022 


Luling,  LA  

Gulf  of  Mexico  

Venice.  LA  

Baton  Rouge,  LA  

Upper  Miss  River.  Cape  Girardeau,  MO 

Knoxville.  TN — Boomsday,  Tennessee  River  Mile 

Riverfest  2003.  Cumberland  River  M  125.2  

Ohio  River,  M  932  0  to  935  0,  Paducah,  KY  

Cumt>erland  River  M  191.0  to  192.5,  Nastiville  

Pittsburgh,  PA  

Pittsburgh   PA 

Pittsburgh^  PA  

Pittsburgh,  PA  , 

Pittsburgh,  PA  

Ohio  River  M  0.0  to  M  0.2.  Pittsburgh  PA  

Pittsburgh,  PA 

Allegheny  River  M  0.3  to  M  0.7,  Pittsburgh  

Monorgahela  River  M  2.2  to  M  3.1,  Pittsburgh  .... 

Neches  River,  Beaumont,  TX 

Sabme-Neches  Canal,  Port  Arthur,  TX  

Port  Arthur  Ship  Canal,  Port  Arthur,  TX 

Port  Arthur  Ship  Canal,  Port  Arthur,  TX 

Sabine  Jetty  Channel,  Sabine,  TX  

Sabine  Jetty  Channel,  Sabine,  TX 

Neches/Sabine  Ship  Channel.  Beaumont.  TX  

Neches  and  Sabine  Ship  Channel,  Beaumont,  TX 

Neches  River,  Beaumont,  TX 

Sabine  Pass,  TX  

Outer  Bar  Channel,  Sabine  Pass,  TX  

Waters  Surrounding  CG  Activities  San  Diego.  CA 

San  Diego,  CA 

San  Diego  Bay,  San  Diego,  CA  

San  Juan  Bay,  San  Juan,  Puerto  Rico  

Brunswick  River,  Brunswick,  GA  

Brunswick  River,  Brunswick,  GA  

Savannah  River,  Savannah,  GA  

Harboriown  (Calibogue  Sound),  SC 

Skull  Creek,  Hilton  Head  Island,  SC  

Savannah  River,  Savannah,  GA  ...; 

Savannah  River,  Savannah,  GA  

Savannah  River,  Savannah.  GA  

Savannah  River,  Savannah,  GA  

Savannah  River,  Savannah,  GA  

Brunswick  River,  Brunswick,  GA  

SF  Bay.  Oakland  Inner  HartDor.  Oakland,  CA  

San  Francisco  Bay.  San  Francisco,  CA 

SF  Bay   San  Francisco.  CA   

San  Francisco  Bay,  San  Francisco,  CA 

Illinois  River  M  162,2  to  163  0,  Peoria  IL 

Fair  St   Louis  2003,  St  Louis,  MO  

Upper  Miss,  River  M  556  1  to  557.1   

Upper  Miss   River  M  454  5  to  455  5  Mus.,  lA  

Upper  Miss   River  M  383.0  to  384.0  

Upper  Miss  River  518  5  to  519,5.  Clinton,  lA  

Upper  Miss   River  M  383,0  to  384,0  

Missoun  River,  M  28,2-29  0,  St  Charles,  MO  

Missouri  River,  Atchison,  KB  

Hermann,  MO  

Jefferson  City.  MO 

Chillicothe,  IL  

Missoun  River,  M  373,0-374,0,  Riverside  

Missoun  River,  M  650  5  to  651  5,  Blair,  NE    

Upper  Miss,  River  M  480,0  to  482,0,  Davenport  ., 

Upper  Miss   River  M  483  0  to  488.2,  Moline  

Upper  Miss  River  M  i65  0  to  168,0,  St.  Louis 

Illinois  River  59,0  to  61.0,  Valley  City  

Upper  Miss,  River  M  158,0  to  162.0,  MO  


Safety  Zone  ,,. 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  .,, 
Safety  Zone  .., 
Safety  Zone  ,. 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  , 
Safety  Zone  ., 
Safety  Zone  ., 
Safety  Zone  , 
Safety  Zone  .. 
Safety  Zone  .. 
Secunty  Zone 
Safety  Zone  ,. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  ,, 
Safety  Zone  ,, 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  . 
Safety  Zone  ,. 
Security  Zone 
Safety  Zone  ,. 
Secunty  Zone 
Safety  Zone  ,. 
Safety  Zone  .. 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  ,. 
Safety  Zone  ,, 
Security  Zone 
Secunty  Zone 
Security  Zone 
Security  Zone 
Security  Zone 
Safety  Zone  ., 
Safety  Zone  ,, 
Safety  Zone  ,, 
Safety  Zone  . 
Safety  Zone  , 
Safety  Zone  ., 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  , 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  , 
Safety  Zone  , 
Safety  Zone  , 
Safety  Zone  , 
Safety  Zor>e  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  , 
Safety  Zone  , 
Safety  Zone  , 
Safety  Zone  . 


7/3/2003 
7/11/2003 
7/11/2003 
8/21/2003 

7/4/2003 

8/31/2003 

9/6/2003 

9/8/2003 

9/8/2003 

7/11/2003 

7/18/2003 

7/27/2003 

7/26/2003 

8/2/2003 

9/6/2003 

7/28/2003 

9/13/2003 

9/6/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/16/2003 

7/20/2003 

7/23'2003 

7/23/2003 

7/25/2003 

9/9/2003 

9/11/2003 

7/a'2003 

8/5/2003 

8/142003 

7/4,2003 

7/9/2003 

8/16/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/13/2003 

8/5/2003 

8/15/2003 

826  2003 

9,4/2003 

9/1Z'2003 

7/4/2003 

8/8/2003 

9  152003 

9  18/2003 

7/4/2003 

7/3/2003 

7/4/2003 

7/4/2003 

7/4/2003 

7/Z'2003 

7/4/2003 

7/4/2003 

7/26/2003 

7/4/2003 

7/4/2003 

7/4/2003 

9/202003 

9/6'2003 

8/20/2003 

8  23  2003 

822  2003 

8/25/2003 

8/25/2003 
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DJstnct  docket 


Location 


Type 


01-02-049 

01-02-137 

01-03-061 

01-03-068 

05-01-066 

05-02-007 

05-02-034 

05-03-034 

05-03-051 

05-03-064 

05-03-068 

05-03-084  . 

07-02-015 

07-02-063 

07-02-108  . 

07-02-111  , 

07-02-121  , 

09-01-105 

09-02-519 

09-03-211  . 

09-03-225 

13-03-015  . 


Thames  River.  New  London,  CT  

Quonset  Point,  Rl  to  Groton,  CT 

Barnum  Festival  Fireworks,  Bndgeport,  fcl .....ZZZ^^r'. SDeDalTor",rRpn" 

Cape  Cod  Canal,  MA  I  -^^  ^  '-°^^'  "^9- 


Special  Local  Reg. 
Safety  Zone 


Drawbndge  Op.  Reg 

Reg  Nav  Area  

Safety  Zone  

Safety  Zone  .IT... 


Hampton  Roads   VA 

Elk  River  Chesapeake  Bay.  MD  

Chesapeake  Bay,  Hampton  Roads,  VA 

Amtrak  Railroad  Bridge.  Susquehanna  River ....„.!." ttZ\l  7nn 

Norfolk  Harbor   Elizabeth  River.  Norfolk '."ZZ"' Soecal  Loral  Ren 

Chesapeake  Bay,  Hampton  Roads  " Zr        ^7^^'  '^^9- 

Ocean  City.  Maryland " Security  Zone  

Atlantic  Ocean  Chesapeake  &  Delaware  Canal  ;.'."";.".' S-ctr^tv  7?fnP 

San  Juan.  Puerto  Rico  Security  Zone 

Savannah  River.  City  Front  Channel,  Savannah ZZZZZZZZ'ZZ'ZZ.  Saf'eTv  ZonT 


Savannah  River,  Savannah.  GA 
Savannah  River.  Savannah.  GA 
Savannah  River.  Savannah.  GA 
Oswego  Harbor.  Oswego.  NY 


Security  Zone 
Security  Zone 
Security  Zone 
Safety  Zone   .. 


Navy  Pier.  Lake  Michigan.  Chicago  Hart  jr,  IL  Z SaMv  7nnB 

St  Clair  River,  Michigan  %,l^  ^°^®  

Harborfest  2003,  South  Haven,  Ml  ...  "-' o^,  ^  ^         

Seattle  National  Maritime  Week  TugboatWe ..::::::::::::::::::::::::: :  sSiTSii  Reg: 


COTP  Quarterly  Report— Additional  Items  Previous  Quarters 


COTP  docket 


Location 


Type 


Louisville  03-001  

Miami  02-135  

Miami  03-103 

Miami  03-112  

Mobile  01-012  

Mobile  03-010  

Nev",  Orleans  03-003 
New  Orleans  03-007 
New  Orleans  03-013 
New  Orleans  03-016 

Paducah  03-004   , 

Paducah  03-013  , 

Pittsburgh  03-002 
Pittsburgh  03-006 

Pittsburgh  03-008   

Port  Arthu'  03-008  ..., 

PWS  03-003     

San  Juan  03-062  

Savannah  02-090  

Savannah  02-110  

Savannah  03-111 

SF  Bay  02-018  

Tampa  03-006   


Ohio  River,  M  460  to  480  ..  c=^  ,>    7 

Port  of  Miami,  FL lZ% 

Port  of  Miami,  Miami,  FL :.;:::::: • |S  l°z 

Atlantic  Ocean,  Fort  Lauderdale,  FL  safetv  Zone 

COTP  Mobile,  AL  Area  of  Responsibility  safety  Zone 

I  Arlington  ChanneJ  Tiiming  Basin,  Mobile,  AL  Secuntv  Zone 

LWR  Mississippi-River,  M  94  to  96 ; ::::;::  ^  s^^^ 

LWR  Mississippi  River c       \    y 

Red  River,  M  88.0  tc  89.0,  pineviiie.  Lx::::::::;:::::;:::::;::::  saSy  zS'" 

Chalmette,  LA  o  ,  /  7 

Tennessee  River,  M  446  to  454.6"1'.".";".',"."";.'.";; c^f^^  7°"^  - 

Tennessee  River,  M  446  to  475 safeh^  7nnl  '" 

Pittsburgh.  PA  Sa  eW         "■ 

Allegheny  River  M  0.3  to  M  0.7,  Pittsburgh  """;";i q.Z  y^Jll  - 

Allegheny  River,  P.ttBburgh,  PA  .^ "•-  sJ^J  Zone    " 

Port  Arthur  Ship  Canal.  Port  Arthur,  TX " safe  v  Znne  "" 

Prince  William  Sound,  Alaska  ]. sStv  Zone 

San  Juan.  Puerto  Rico  .  tJ-    7  y 

savannah  River.  Savannah,  ■ga"":::::::::::::: lis  Zone' 

Savannah  River.  International  Trade  „ safety  Zone 

Brunswick,  GA  safetv  7one   " 

Sacramento  River,  Sacramento,  CA  safety  Zone 


Brunswick  River,  Brunswick,  GA  gafetv  ^one 

Sacramento  River,  Sacramento,  CA  [ safetv  Zc 

Tampa,  Saint  Petersburg,  Port  Manatee,  FL  '''ZZ Security  Zone 


Effective 
date 

6/8/2002 

1 1 ,20  '2002 

6/27/2003 

6/16/2003 

12' 15-2002 

2/252002 

6/3/2002 
3/22/2003 
6/21/2003 

6/8/2003 
6/16/2003 
5/29/2003 

3/1/2002 

7/5/2002 
8/30/2002 
9/13/2002 
9/28/2002 
7/29/2001 
9/25/2002 
4,/21  2003 
6/14/2003 
5/10/2003 


Effective 
date 

3/31/2003 

11/29,2002 
6/272003 
6/26/2003 
9  18  2001 
3  222003 
1  25  2003 
3242003 

5/3/2003 
6/10/2003 
2/15/2003 

5/6'2003 

4/7  2003 
5'24  2003 

6  6-2003 
6/162003 
3/22.'2003 
4/10  2003 
7/10/2002 
9/11/2002 
6  26  2003 

8  3,2002 
2/28/2003 


IFR  Doc.  03-27859  Filed  1 1-4-03;  8:45  am] 

BILLING  CODE  1910-15--M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD08-03-043] 
RIN  1625-AA09 

Drawbridge  Operating  Regulation;  St. 
Croix  River,  Hudson,  Wl 

AGENCY:  Coast  Guard,  DHS. 


ACTION:  .Nnticp  of  temporary  deviation 

fnmi  regulations. 


SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Hudson 
Railroad  Drawbridge,  across  the  St, 
Croix  River,  mile  17.3  at  Hudson. 
Wisconsin.  This  deviation  allows  the 
drawbridge  to  remain  closed  to 
navigation  for  six  intervals  starting  at  8 
a.m.,  November  3,  2003,  and  ending  at 
8  a.m..  December  11.  2003,  Central' 
Standard  Time.  The  deviation  is 
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necessary  to  facilitate  maintenance  work 
on  the  bridge  that  is  essential  to  the 
continued  safe  operation  of  the 
drawbridge. 

DATES:  This  temporary  deviation  is 
effective  from  8  a.m..  November  3.  2003. 
until  8  a.m..  December  11.  2003. 
ADDRESSES:  Materials  referred  to  in  this 
notice  are  available  for  inspection  or 
copying  at  the  office  nf  the  Eighth  Coast 
(iuard  District.  Bridge  Administration 
Branch.  (Commander  (obr).  Eighth  Coast 
Guard  District.  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832.  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch.  Bridge 
Administrator.  Commander  (obr),  Eighth 
Coast  Guard  District.  1222  Spruce 
Street.  St   Louis.  MO  63103-2832.  (314) 
539-3900.  extension  2378. 

SUPPLEMENTARY  INFORMATION:  The  Union 

Pacific  Railroad  Company  requested  a 
temporary  deviation  on  September  25. 
2003  for  the  operation  of  the  drawbridge 
to  allow  the  bridge  owner  time  for 
preventative  maintenance  Presently. 
the  draw  opens  on  signal  for  passage  of 
river  traffic:  except  that  from  December 
15  through  March  31.  the  draw  opens  on 
signal  if  at  least  24  hours  notice  is  given. 
This  deviation  allows  the  bridge  to 
remain  closed  to  navigation  for  six 
inter\'als  from  8  a.m.  until  4  p.m.  daily 
on  November  3-7,  2003;  from  8  a.m. 
until  4  p.m.  daily  on  November  10-14. 
2003;  from  8  a.m.  until  4  p.m.  daily  on 
November  17-21.  2003;  from  8  a.m. 
until  4  p.m.  daily  on  November  24-28, 
2003;  from  8  a.m..  December  1  until  8 
a.m.  December  4.  2003;  and  from  8  a.m., 
December  8  until  8  a.m.  December  11, 
2003.  Vessels  not  exceeding  the  vertical 
clearance  of  the  drawbridge  may  pass 
under  the  drawbridge  during  repairs. 
There  are  no  alternate  routes  for  vessels 
transiting  through  mile  17.3.  St.  Croix 
River.  The  drawbridge  will  open  for 
emergencies  during  the  repair  periods 
with  a  two-hour  advance  notice. 

The  Hudson  Railroad  Drawbridge 
provides  a  vertical  clearance  of  17.1  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterwav  f;onsists  primarih'  of 
recreational  watercraft.  In  order  to 
repair  structural  steel  components  and 
replace  the  Conley  Joints  the  bridge 
must  be  kept  iroperati\e  and  in  the 
closed  to  navigation  position.  This 
deviation  has  been  coordinated  with 
waterway  users.  No  objections  were 
received. 


In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  October  29,  2003. 
Roger  K.  Wiebusch, 

Bridge  Administrator. 

[FR  Doc.  03-27860  Filed  11-4-03;  8:45  am] 

BILLING  CODE  491&-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pans  52  and  60 

[SIP  No.  MT-001 -0047a.  WY-001 -0010a, 
WY-001-0011a.  WY-001-0012a:  FRL-7573- 

2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  States 
of  Montana  and  Wyoming:  Revisions 
to  the  Administrative  Rules  of 
Montana:  New  Source  Performance 
Standards  for  Wyoming  and  Montana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule  and  NSPS 

delegation. 

SUMMARY:  EPA  is  taking  direct  final 
action  approving  State  Implementation 
Plan  (SiPi  re\isi()ns  submitted  bv  the 
Governor  of  Montana  on  October  28. 

2002.  The  October  28,  2002  submittal 
revises  the  Administrative  Rules  of 
Montana  (ARM)  by  updating  the 
Incorporation  by  Reference  rules, 
deleting  the  definition  for  volatile 
organic  compounds  (VOCs),  and  making 
other  minor  corrections  to  the  rules.  The 
October  28,  2002  submittal  also  makes 
revisions  to  the  Yellowstone  Countv  Air 
Pollution  Control  Program  (YCAPCP). 
EPA  is  only  approving  the  revisions  to 
the  section  of  the  YCAPCP  that  have 
been  approved  into  the  SIP.  The 
intended  effect  of  this  action  is  to  make 
these  revisions  federally  enforceable. 
We  are  also  announcing  that  on  June  24, 

2003.  we  updated  the  delegation  of 
authority  for  the  implementation  and 
enforcement  of  the  New  Source 
Performance  Standards  (NSPS)  to  the 
State  of  Montana. 

On  August  9,  2000,  August  2.  2001 
and  lune  30,  2003,  the  State  of  Wyoming 
submitted  revisions  to  the  NSPS  in  the 
Wyoming  Air  Quality  Standards  and 
Regulations  and  requested  delegation  of 
the  NSPS.  We  are  announcing  that  on 
August  13.  2003.  we  delegated  the 
authority  for  the  implementation  and 
enforcement  cf  the  NSPS  to  the  State  of 


Wyoming.  In  addition,  we  are  updating 
the  "Delegation  Status  of  New  Source 
Performance  Standards  [(NSPS)  for 
Region  VTII]"  table  to  add  entries  for 
newly  delegated  NSPS  subparts  for  the 
State  of  Montana  and  the  State  of 
Wyoming.  These  actions  are  being  taken 
under  sections  110  and  111  of  the  Clean 
Air  Act  (CAA). 

DATES:  This  rule  is  effective  on  January 
5,  2004  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
December  5,  2003.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
submitted  by  mail  to  Richard  R.  Long, 
Director.  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency  (EPA).  Region  8,  999 
18th  Street,  Suite  300.  Denver.  Colorado 
80202-2466.  Comments  may  also  be 
submitted  electronically,  or  through 
hand  delivery/courier.  Please  follow  the 
detailed  instructions  described  in 
sections  flKBKlKi)  through  (iii)  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dvgnw>M.  EFA.  Region  8,  999 
18th  Street,  Suite  300.  Mailcode  8P-AR, 
Denver,  Colorado  80202,  (303)  312- 
6144  e-mail  dvgowski.laurel@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  1  Get  Copies  Of  This 
Document  and  Other  Related 
Information  ?  * 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  lMT-001-0047.  WY-001-0010, 
WY-001-0011.  WY-001-00121.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  and  Radiation 
Program.  EPA  Region  8.  999  18th  Street. 
Suite  300,  Denver,  CO.  EPA  requests 
that  if  at  all  possible,  you  contact  the 
contact  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
schedule  your  inspection.  You  may 
view  the  public  rulemaking  file  at  the 
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Regional  Office.  Mondav  through 
Friddv.  8  a.m.  to  4  p.m.,  excluding 
Ft'deral  holidays.  Copies  of  the 
Incorporation  by  Reference  material  are 
also  available  at  the  Air  and  Radiation 
Docket  and  Information  Center.  U.S. 
Environmental  Protection  Agency, 
Room  B-108  (Mail  Code  6102T)."l301 
Constitution  Ave.  NVV.,  Washington  DC 
20460. 

2.  Copies  of  the  State  submittal  are 
also  available  for  public  inspection 
during  normal  business  hours,  bv 
appointment  at  the  State  Air  Ag'encv. 
Copies  of  the  State  documents  relevant 
to  this  action  are  available  for  public 
inspection  at  the  Montana  Department 
of  Environmental  Quality.  Air  and 
Waste  Management  Bureau.  1520  E.  6th 
Avenue.  Helena.  Montana  59620. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
httpJ/www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Covernment's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copvrighted  material,  CBI.  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copvrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  (Jffice  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery,  courier.  To  ensure  proper 
receipt  bv  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  -Public  comment  on 
proposed  rulemaking  MT-00 1-0047 
W^-001-0010,  WY-OOl-OOll,  WY- 
001-0012"  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  ■'late."  EPA  is  not  required  to 
consider  these  late  comments. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
commant.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  gomment 
due  to  tiichnical  difficulties  or  needs 
further  information  on  the  substance  of 
your  cornment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif>«ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placejd  in  the  official  public  docket. 
If  EPA  Cannot  read  your  comment  due 
to  techriical  difficulties  and  cannot 
contact  Vou  for  clarification,  EPA  may 
not  be  a^le  to  consider  your  comment, 
i-  E-npil.  Comments  may  be  sent  by 
electroitc  mail  (e-mail).  Please  send  any 
comments  to  long.richard@epa.gov  and 
dygows^i. Iaurel@epa.gov  and  include 
the  text  'Public  comment  on  proposed 
rulemaking  MT-001-0047,  WY-001- 
0010,  W^'-OOl-OOll,  WY-001-0012'  in 
the  subjtct  line.  EPA's  e-mail  system  is 
not  an  "Anonymous  access"  system.  If 
you  sen^  an  e-mail  comment  directly 
without^oing  through 
"Regulations.gov"  (see  below),  EPA's  e- 
mail  system  will  automatically  capture 
your  e-nlail  address.  E-mail  addresses 
that  are  automatically  captured  by 
EPA's  e-hiail  system  are  included  as 
part  of  tie  comment  that  is  placed  in  the 
official  public  docket. 

ii.  Regulations. gov.  Your  use  of 
Regulatipns.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Goidirectly  to  Regulations.gov  at 
http://i\ti'w. regulations.gov,  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE"  and 
select  Ertvironmental  Protection  Agency 
as  the  agfcncy  name  to  search  on.  The 
list  of  current  EPA  actions  available  for 
comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
comments.  The  system  is  an 
"anonynjous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 


file  format.  Avoid  the  use  of  special 
characters  and  anv  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Richard  R,  Long,  Director,  Air  and 
Radiation  Program,  .Vlailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8.  999  18th  Street,  Suite 
300.  Denver,  Colorado  80202-2466. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  MT- 
001-0047,  WY-001-0010.  WY-001- 
0011,  WY-001-0012"  in  the  subject  line 
on  the  first  pa^e  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Richard  R. 
Long.  Director,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300.  Denver,  Colorado  80202-2466. 
Such  deliveries  are  only  accepted 
Monday  through  Friday.  8  a.m.  to  4:55 
p.m.,  excluding  fedf^al  Holidays. 

C.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  asCBldf 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI),  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copv  that' does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI,  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  For 
Further  Information  Contact  section. 

II.  Summary  of  SIP  Revision 

A.  Montana  October  28,  2002  submittal 

On  October  28,  2002.  the  Governor  of 
Montana  submitted  revisions  to  its 
(SIP),  The  specific  revisions  to  the  SIP 
contained  in  the  October  28,  2002 
submittal  are  explained  below. 
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1 .  ARM  17.8.1 02— Incorporation  by 

Reference 

ARM  17.8.102  was  revised  to  update 
the  dates  of  documents  which  are 
incorporated  bv  referejice  These 
revisions  are  necessarv  to  allow  the 
State  to  include  the  most  recent  editions 
of  State  rules  and  federal  regulations. 
.ARM  17.8.102(a)  was  revised  to  change 
the  incorpijration  by  roferenre  of  the 
Code  of  Federal  Regulations  (CFR)  from 
the  July  1,  2000  to  the  lulv  1 .  2001 
edition.  ARM  17.8.102(d)vvas  revised  to 
change  the  incorporation  by  reference  of 
the  .ARM  from  the  December  31,  2000  to 
the  December  31.  2001  edition.  EPA 
believes  these  revisions  are  minor  and 
we  are  approving  them  into  the  SIP. 

2.  ARM  17.8.101.  ARM  17.8.801,  ARM 
1 7.8.901— Definitions 

In  ARM  17.8.101(41),  17.8.801(29) 
and  17.8.901(20),  the  state  definition  for 
"volatile  organic  compounds"  (VOCs) 
that  is  equivalent  to  the  federal 
definition  i.>  deleted  and  replaced  by  an 
incorporation  by  reference  to  the  federal 
regulation  of  the  same  definition  in  40 
CFR  ,51.100(s).  The  reason  for 
incorporating  by  reference  the  definition 
for  VOCs  is  that  EPA  frequently  revises 
the  federal  definition,  which  means  the 
State  must  frequentlv  revise  its 
definition  to  reflec:!  these  changes.  Bv 
incorporating  by  reference  the  federal 
definition,  the  State  will  not  have  to 
change  its  definition  when  the  EPA 
revises  the  federal  definition,  EPA 
believes  these  revisions  are  consistent 
with  the  federal  definition  and  we  are 
approving  them  into  the  SIP. 

3.  ARM  17. 8. .302— Incorporation  by 

Reference 

ARM  1 7.8.302(1  )(f)  is  revised  by 
deleting  the  reference  to  a  specific 
Federal  Register  notice  (66  FR  3179)  for 
new  federal  pulp  mill  emission 
standards  for  hazardous  air  pollutants. 
The  standards  ha\e  now  been  codified 
in  the  CFR  and  the  State  is 
incorporating  by  reference  40  CFR  part 
63.  where  the  standards  were  codified. 
The  EPA  believes  these  revisions  are 
consistent  with  the  federal  requirements 
and  we  are  approving  them  into  the  SIP. 

4  ARM  17  8  401— Definitions 

Minor  changes  were  made  to  this 
section  to  correct  a  typographical  error 
in  a  reference  to  another  ARM  section. 
Specifically.  1 7.8.401  (l)(b)(v)  references 
(a){iii)  and  should  reference  (l)(a)(iii). 
EPA  believes  that  these  revisions  are 
minor,  consistent  with  the  federal 
requirements,  and  we  approving  them 
into  the  SIP. 


5.  ARM  I7.a.l005—Additional 

Conditions  of  Air  Quality  Pre- 
Construction  Permits 

ARM  17.8.1005(6)  has  been  revised  to 
correct  a  reference  to  another  air  quality 
rule.  ARM  17.8.1005(6)  references  ARM 
17.8.906(6)  through  (8).  This  reference 
should  be  ARM  17.8.906(7)  through  (9). 
EPA  believes  that  these  revisions  are 
minor,  consistent  with  the  federal 
requirements,  and  we  approving  them 
into  the  SIP. 

6.  Yellowstone  County  Air  Pollution 
Control  Program 

This  section  of  the  submittal  contains 
numerous  revisions  to  the  YCAPCP.  We 
are  only  acting  on  the  minor  revision  to 
Regulation  No.  002 — Open  Burning 
Restrictions,  as  the  other  revisions  are  to 
sections  of  the  YCAPCP  that  have  never 
been  approved  into  the  SIP.  The 
revision  to  Regulation  No.  002 — Open 
Burning  Restrictions,  corrects  a 
reference  to  another  air  quality  rule. 
Specifically,  in  part  (H)(4)(b)(i),  the 
reference  to  ARM  16.14.5  should  refer  to 
17.50.5 — Solid  Waste  Management.  EPA 
believes  that  these  revisions  are  minor, 
consistent  with  the  federal 
requirements,  and  we  approving  them 
into  the  SIP. 

7.  Announcement  of  NSPS  Delegation 

Pursuant  to  the  State's  October  28, 
2002  submittal,  which  updated  the 
effective  date  of  the  incorporated  NSPS, 
on  lune  24,  2003,  EPA  updated  the 
delegation  of  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State.  Also,  we  are  updating 
the  "Delegation  Status  of  New  Source 
Performance  Standards  [(NSPS)  for 
Region  VIII]"  table  in  60.4(c)  by  adding 
entries  for  newly  delegated  NSPS 
subparts.  The  lune  24,  2003  letter  of 
delegation  to  the  State  followrs: 

Honorable  Judy  Martz, 
Governor  of  Montana,  State  Capitol,  Helena, 
Montana  59620-0801 

Dear  Governor  Martz:  On  October  28.  2002. 
the  State  submitted  a  revision  to  the 
Administrative  Rules  of  Montana  (ARM) 
17.8.102.  Specifically,  the  State  revised  its 
rules  to  incorporate  the  July  1,  2001  Code  of 
Federal  Regulations.  This  revision,  in  effect, 
updates  the  citation  of  the  incorporated 
Federal  New  Source  Performance  Standards 
(NSPS)  to  July  1,  2001. 

Subsequent  to  States  adopting  NSPS 
regulations,  EPA  delegates  the  authority  for 
the  implementation  and  enforcement  of  those 
NSPS.  so  long  as  the  State's  regulations  are 
equivalent  to  the  Federal  regulations.  EPA 
reviewed  the  pertinent  statutes  and 
regulations  of  the  State  of  Montana  and 
determined  that  they  provide  an  adequate 
and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  bv  the  State  of  Montana.  Therefore, 


pursuant  to  Section  111(c)  of  the  Clean  Air 
Act  (Act),  as  amended,  and  40  CFR  part  60. 
EPA  hereby  delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Montana  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located,  in  the  State  of  Montana 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  part  60.  The  categories  of  new  stationary 
sources  covered  bv  this  delegation  are  all 
NSPS  subparts  in  40  CFR  part  60.  as  in  effect 
on  July  1,  2001.  Note  this  delegation  does  not 
include  the  emission  guidelines  in  subparts 
Cb,  Cc,  Cd,  and  Ce.  These  subparts  require 
state  plans  which  are  approved  under  a 
separate  process  pursuant  to  Section  111(d) 
of  the  Act. 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  States  under  Section  111(c)  of 
the  Act,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  Therefore,  of  the  NSPS  of  40 
CFR  part  60  being  delegated  in  this  letter,  the 
enclosure  lists  examples  of  sections  in  40 
CFR  part  60  that  cannot  be  delegated  to  the 
State  of  Montana. 

(C)  The  DEQ  and  EPA  will  continue  a 
system  of  communication  sufficient  to 
guarantee  that  each  office  is  always  fully 
informed  and  current  regarding  compliance 
status  of  the  subject  sources  and 
interpretation  of  the  regulations. 

(D)  Enforcement  of  the  NSPS  in  the  State 
will  be  the  primar\'  responsibility  of  the  DEQ. 
If  the  DEQ  determines  that  such  enforcement 
is  not  feasible  and  so  notifies  EPA.  or  where 
the  DEQ  acts  in  a  manner  inconsistent  with 
the  terms  of  this  delegation,  EPA  may 
exercise  its  concurrent  enforcement  authority 
pursuant  to  section  113  of  the  Act.  as 
amended,  with  respect  to  sources  within  the 
State  of  Montana  subject  to  NSPS. 

(E)  The  State  of  Montana  will  at  no  time 
grant  a  variance  or  waiver  from  compliance 
with  NSPS  regulations.  Should  DEQ  grant 
such  a  variance  or  waiver,  EPA  will  consider 
the  source  receiving  such  relief  to  be  in 
violation  of  the  applicable  Federal  regulation 
and  initiate  enforcement  action  against  the 
source  pursuant  to  section  113  of  the  Act. 
The  granting  of  such  relief  by  the  DEQ  shall 
also  constitute  grounds  for  revocation  of 
delegation  by  EPA. 

(F)  If  at  anv'time  there  is  a  conflict  between 
a  State  regulation  and  a  Federal  regulation 
(40  CFR  part  60).  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than  that  of 
the  State.  If  the  State  does  not  have  the 
authority  to  enforce  the  more  stringent 
Federal  regulation,  this  portion  of  the 
delegation  may  be  revoked. 

(G)  If  the  Regional  Administrator 
determines  that  a  State  procedure  for 
enforcing  or  implementing  the  NSPS  is 
inadequate,  or  is  not  being  effectively  cartied 
out.  this  delegation  may  be  revoked  in  whole 
or  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation  to  the  DEQ. 

(H)  Acceptance  of  this  delegation  of 
presently  promulgated  NSPS  does  not 
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i:ommit  the  State  of  Montana  to  accept 
delegation  of  future  standards  and 
requirements.  A  new  request  for  delegation 
will  be  required  for  anv  standards  not 
included  in  the  State's  request  of  October  28 
2002. 

(I)  Upon  approval  of  the  Regional 
Administrator  of  EPA  Region  VIII,  the 
Director  of  DEQ  may  subdelegate  his 
authority  to  implement  and  enforce  the  NSPS 
to  local  air  pollution  control  authorities  in 
the  State  when  such  authorities  have 
■     demonstrated  that  they  have  equivalent  or 
more  stringent  programs  in  force. 

{]]  The  State  of  Montana  must  require 
reporting  ol all  e,xcess  emissions  from  any 
NSPS  source  in  accordance  with  40  CFR 
60.7(c). 

(K)  Performance  tests  shall  be  scheduled 
and  conducted  in  accordance  with  the 
procedures  set  forth  in  40  CFR  part  60  unless 
alternate  methods  or  procedures  are 
approved  by  the  EPA  Administrator. 
Although  the  Administrator  retains  the 
e.xclusive  right  to  approve  equivalent  and 
alternate  test  methods  as  specified  in  40  CFR 
60.8(b)(2)  and  (3).  (he  State  may  approve 
minor  changes  in  methodology  provided 
these  changes  are  reported  to  EPA  Region 
VIII.  The  Administrator  also  retains  the  right 
to  change  the  opacilv  standard  as  specified 
in  40  CFR  60.11(e). 

(L)  Determinations  of  appiicabilitv  such  as 
those  specified  in  40  CFR  60.5  and  60.6  shall 
be  consistent  with  those  which  have  already 
been  made  by  the  EPA. 

(M)  Alternatives  to  continuos  monitoring  ' 
procedures  or  reporting  requirements,  as 
outlined  in  40  CFR  60.13(i),  may  be  approved 
by  the  Stale  with  the  prior  concurrence  of  the 
Regional  Administrator. 

(N)  If  a  source  proposes  to  modify  its 
operation  or  facility  which  mav  cause  the 
source  to  be  subject  to  NSPS  requirements, 
the  State  shall  notify  EPA  Region  VIII  and 
obtain  a  determination  on  the  applicability  of 
the  NSPS  regulations. 

(O)  Information  shall  be  made  available  to 
the  public  in  accordance  with  40  CFR  60.9. 
Any  records,  reports,  or  information 
provided  to,  or  otherwise  obtained  by.  the 
State  in  accordance  with  the  provisions  of 
these  regulations  shall  be  made  available  to 
the  designated  representatives  of  EPA  upon 
request. 

IP)  All  reports  required  pursuant  to  the 
delegated  NSPS  should  not  be  submitted  to 
the  EPA  Region  VIII  office,  but  rather  to  the 
DEQ, 

(QJ  As  40  CFR  part  60  is  updated.  Montana 
should  revise  its  regulations  accordingly  and 
in  a  timely  manner  and  submit  to  EPA 
requests  for  updates  to  its  delegation  of 
authority. 

EPA  is  approving  Montana's  request  for 
NSPS  delegation  for  all  areas  within  the  State 
except  for  the  following:  lands  within  the 
exterior  boundaries  of  the  Northern 
Chevenne.  Rockv  Boys.  Blackfeet.  Crow. 
Flathead.  Fort  Belknap,  and  Fort  Peck  Indian 
Reservations;  and  any  other  areas  which  are 
Indian  Countrv  within  the  meaning  of  18 
U.S.C.  1151.  ^ 

Since  this  delegation  is  effective 
immediatelv.  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 


we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  Stale  of  Montana  will 
be  deeitied  to  accept  all  the  terms  of  this 
delegation.  EPA  will  publish  an  information 
notice  in  the  Federal  Register  in  the  near 
future  to  inform  the  public  of  this  delegation, 
in  whidh  this  letter  will  appear  in  its  entirety. 

If  you  have  any  questions  on  this  matter, 
please  Contact  me  or  have  your  staff  contact 
Richard  Long,  Director  of  our  Air  and 
Radiation  Program,  at  (303)  312-6005. 

Sincerely  yours, 
Robert  t.  Roberts, 
Regional  Administrator 
Enclosires 
cc:  Jal  Sensibaugh,  Director,  Montana 

Department  of  Environmental  Quality 

lohji  Warden.  8MO 

Enclos<ire  to  Letter  Delegating  NSPS  in 
40  CFR  Part  60. 

Effective  Through  July  1,  2001,  to  the 
Statel  of  Montana 

Examples  of  Authorities  in  40  CFR 
Part  60  Which  Cannot  Be  Dele- 
gated 


40  CI 

FR        1 

Subpa 

|rts                       Section(s) 

1 

A 

60.8(b)(2)  and  (b)(3),  and 
those  sections  throughout 
the  standards  that  ref- 
erence 60.8(b)(2)  and 

!     (b)(3);  60.11(b)  and  (e). 

Da 

60  45a 

Db 

••» 60.44b(f),  60.44b(g)  and 

60.49b(a)(4). 

Dc 

60.48c(a)(4). 

Ec  

60  56c/ii   60  ft 

J  

;60.105(a)(13)(iii)and 

i      60.106(i)(12). 

Ka  

60.114a. 

Kb 

60.1 11b(f)(4),  60.114b, 

60.116b(e)(3)(lii), 

60.1 16b(e)(3)(iv),  and 

60.116b(f)(2)(ill). 

0  

60.153(e). 

S  

60.195(b). 

DO  

1  60.302(d)(3). 

GG 

60.332(a)(3)  and  60.335(a). 

VV  

60.482-1(c)(2)  and  60.484. 

WW  

60.493(b)(2)(i)(A)  and 

60.496(a)(1). 

XX  

60.502(e)(6). 

AAA  

.  60.531.  60.533,  60.534. 

60.535,  60.536(i)(2). 

60.537,  60.538(e)  and 

60.539. 

BBB  

60.543(c)(2)(li)(B). 

ODD  

60.562-2(c). 

GGG  

60.592(c). 

Ill  

60.613(e). 

JJJ  

60.623. 

KKK  

60.634. 

NNN   ...... 

60  663(f). 

QQQ 

60.694 

RRR  

:  60.703(e). 

SSS  

60.71 1(a)(16).60.713(b)(1)(l) 

and  (ii),  60.713(b)(5)(i), 

60.713(d),  60.715(a)  and 

60.716. 

• 

- 

Examples  of  Authorities  in  40  CFR 
Part  60  Which  Cannot  Be  Dele- 
gated—Continued 


40  CFR 

Subparts 

Section(s) 

1  11  

60.723(b)(1). 

60.723(b)(2)(i)(C), 

60.723(b)(2)(iv).  60  724(e) 

and  60, 725(b) 

VW  

S0,743(a)(3)(v)(A)  and  (8). 

60,743(9),  60,745(a)  and 

60,746, 

WWW  

60.754(a)(5). 

In  the  funp  24.  200,'?  letter  of 
delegation  to  the  State  of  Montana,  we 
mistakenly  did  not  indicate  that  two  of 
the  NSPS  subparts  in  the  julv  2001 
version  of  the  CFR  could  not  be 
delegated  to  the  State.  Subparts  BBBB 
and  DDDD  contain  emission  guidelines. 
which  are  not  delegated  to  the  state,  but 
require  state  plans  that  are  approved 
under  a  separate  process  pursuant  to 
Section  1 1 1  (d)  of  the  CAA.  On 
September  8,  2003,  we  notified  the  State 
that  we  mistakenly  did  not  include 
Subparts  BBBB  and  DUDD  in  their  letter 
of  delegation  as  Subparts  that  could  not 
be  delegated.  We  will  be  taking  action 
on  the  State  plans  under  Section  111(d) 
of  the  CAA  at  a  later  time. 

B.  Wyoming  August  9,  2000,  August  7, 
2001  and  June  ,30,  2003  Submittals 

On  .August  9.  2000.  August  7.  2001 
and  lune  30,  2003,  the  State  of  Wyoming 
submitted  revisions  to  the  NSPS  in 
Chapter  5,  Section  2  of  the  Wyoming  Air 
Quality  Standards  and  Regulations.  The 
revisions  update  the  incorporation  by 
reference  date  of  the  federal  NSPS  and 
request  delegation  of  the  authority  to 
implement  and  enforce  the  NSP.Sto  the 
State.  EPA  is  announcing  that  on  August 
13,  2003,  we  issued  a  letter  delegating 
the  responsibility  for  the 
implementation  and  enforcement  of  the 
of  the  NSPS  to  the  State  of  Wyoming, 
Also,  we  are  updating  the  "Delegation 
Status  of  New  Source  Performance 
Standards  [(NSPS)  for  Region  VHIj" 
table  in  60.4(c)  by  adding  entries  for 
newly  delegated  NSPS  subparts.  The 
August  13,  2003  letter  of  delegation  to 
the  State  follows: 

John  V.  Corra.  Director 
Department  of  Environmental  Quality,  122 
West  25th  Street,  Cheyenne,  VVY  82002 
Dear  Mr.  Corra:  On  hine  30.  2003,  the  State 
submitted  a  revision  to  the  Wyoming  Air 
Quality  Standards  and  Regulations. 
Specifically,  the  State  revised  Chapter  3, 
Section  2,  New  Source  Performance 
Standards,  to  incorporate  the  July  1,  2001 
Code  of  Federal  Regulations.  This  revision,  in 
effect,  updates  the  citation  of  the 
incorporated  Federal  New  Source 
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Performance  Standards  (NSPS)  to  July  1, 
2001. 

Subsequent  to  States  adopting  NSPS 
regulations.  EPA  delegates  the  authority  for 
the  implementation  and  enforcement  of  those 
NSPS.  so  long  as  the  States'  regulations  are 
equivalent  to  the  Federal  regulations.  EPA 
reviewed  the  pertinent  statutes  and 
regulations  of  the  State  of  Wyoming  and 
determined  that  they  provide  an  adequate 
and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  Wyoming.  Therefore, 
pursuant  to  Section  111(c)  of  the  Clean  Air 
Act  (Act),  as  amended,  and  40  CFR  part  60, 
EPA  hereby  delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Wyoming  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located,  in  the  Slate  of  Wyoming 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  part  60.  The  categories  of  new  stationary 
sources  covered  by  this  delegation  are  all 
NSPS  subparts  in  40  CFR  part  60.  as  in  effect 
on  July  1,  2001,  except  subparts  BBBB  and 
DDDD.  Note  this  delegation  does  not  include 
the  emission  guidelines  in  subparts  Cb.  Cc, 
Cd.  and  Ce.  These  subparts  require  state 
plans  which  are  approved  under  a  separate 
process  pursuant  to  Section  1 1 1(d)  of  the  Act. 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  States  under  Section  111(c)  of 
the  Act,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  Therefore,  of  the  NSPS  of  40 
CFR  part  60  being  delegated  in  this  letter,  the 
enclosure  lists  examples  of  sections  in  40 
CFR  part  60  that  cannot  be  delegated  to  the 
State  of  Wyoming. 

(C)  The  DEQ  and  EPA  will  continue  a 
system  of  communication  sufficient  to 
guarantee  that  each  office  is  always  fully 
informed  and  current  regarding  compliance 
status  of  the  subject  sources  and 
interpretation  of  the  regulations. 

(D)  Enforcement  of  the  NSPS  in  the  State 
will  be  the  primary  responsibility  of  the  DEQ. 
If  the  DEQ  determines  that  such  enforcement 
is  not  feasible  and  so  notifies  EPA.  or  where 
the  DEQ  acts  in  a  manner  inconsistent  with 
the  terms  of  this  delegation,  EPA  may 
exercise  its  concurrent  enforcement  authority 
pursuant  to  section  113  of  the  Act,  as 
amended,  with  respect  to  sources  within  the 
State  of  Wyoming  subject  to  NSPS. 

(E)  The  State  of  Wyoming  will  at  no  time 
grant  a  variance  or  waiver  from  compliance 
with  NSPS  regulations.  Should  DEQ  grant 
such  a  variance  or  waiver.  EPA  will  consider 
the  source  receiving  such  relief  to  be  in 
violation  of  the  applicable  Federal  regulation 
and  initiate  enforcement  action  against  the 
source  pursuant  to  section  113  of  the  Act. 
The  granting  of  such  relief  by  the  DEQ  shall 
also  constitute  grounds  for  revocation  of 
delegation  bv  EPA. 

(F)  If  at  an\  time  there  is  a  conflict  between 
a  State  regulation  and  a  Federal  regulation 
(40  CFR  part  601.  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than  that  of 
the  State.  If  the  State  does  not  have  the 


authority  to  enforce  the  more  stringent 
Federal  regulation,  this  portion  of  the 
delegation  may  be  revoked. 

(G)  If  the  Regional  Administrator 
determines  that  a  State  procedure  for 
enforcing  or  implementing  the  NSPS  is 
inadequate,  or  is  not  being  effectively  carried 
out,  this  delegation  may  be  revoked  in  whole 
or  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a  Notice 
of  Revocation  to  the  DEQ. 

(H)  Acceptance  of  this  delegation  of 
presently  promulgated  NSPS  does  not 
commit  the  State  of  Wyoming  to  accept 
delegation  of  future  standards  and 
requirements.  A  new  request  for  delegation 
will  be  required  for  any  standards  not 
included  in  the  State's  request  of  June  30. 
2003, 

(I)  Upon  approval  of  the  Regional 
Administrator  of  EPA  Region  8,  the  Director 
of  DEQ  may  subdelegate  his  authority  to 
implement  and  enforce  the  NSPS  to  local  air 
pollution  control  authorities  in  the  State 
when  such  authorities  have  demonstrated 
that  they  have  equivalent  or  more  stringent 
programs  in  force, 

(J)  The  State  of  Wyoming  must  require 
reporting  of  all  excess  emissions  from  any 
NSPS  source  in  accordance  with  40  CFR 
60, 7(c). 

(K)  Performance  tests  shall  be  scheduled 
and  conducted  in  accordance  with  the 
procedures  set  forth  in  40  CFR  part  60  unless 
alternate  methods  or  procedures  are 
approved  by  the  EPA  Administrator. 
Although  the  Administrator  retains  the 
exclusive  right  to  approve  equivalent  and 
alternate  test  methods  as  specified  in  40  CFR 
60.8(b)(2)  and  (3),  the  State  may  approve 
minor  changes  in  methodology  provided 
these  changes  are  reported  to  EPA  Region  8. 
The  Administrator  also  retains  the  right  to 
change  the  opacity  standard  as  specified  in 
40  CFR  60.11(e),  ' 

(L)  Determinations  of  applicability  such  as 
those  specified  in  40  CFR  60,5  and  60.6  shall 
be  consistent  with  those  which  have  already 
been  made  by  the  EPA. 

(M)  Alternatives  to  continuous  monitoring 
procedures  or  reporting  requirements,  as 
outlined  in  40  CFR  60,13(i),  may  be  approved 
by  the  State  with  the  prior  concurrence  of  the 
Regional  Administrator. 

(N)  If  a  source  proposes  to  modify  its 
operation  or  facility  which  may  cause  the 
source  to  be  subject  to  NSPS  requirements, 
the  State  shall  notify  EPA  Region  8  and 
obtain  a  determination  on  the  applicability  of 
the  NSPS  regulations. 

(O)  Information  shall  be  made  available  to 
the  public  in  accordance  with  40  CFR  60.9. 
Any  records,  reports,  or  information 
provided  to,  or  otherwise  obtained  by.  the 
State  in  accordance  with  the  provisions  of 
these  regulations  shall  be  made  available  to 
the  designated  representatives  of  EPA  upon 
request. 

(P)  All  reports  required  pursuant  to  the 
delegated  NSPS  should  not  be  submitted  to 
the  EPA  Region  8  office,  but  rather  to  the 
DEQ. 

(Q)  As  40  CFR  part  60  is  updated, 
Wyoming  should  revise  its  regulations 
accordingly  and  in  a  timely  manner  and 
submit  to  EPA  requests  for  updates  to  its 
delegation  of  authority. 


EPA  is  approving  Wyoming's  request  for 
NSPS  delegation  for  all  areas  within  the  State 
except  for  the  following:  L^nds  within  the 
exterior  boundaries  of  the  Wind  River  Indian 
Reservation:  and  any  other  areas  which  are 
"Indian  Countr\"  within  the  meaning  of  18 
U.S.C.  1151. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notif}-  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Wyoming  will 
be  deemed  to  accept  all  the  terms  of  this 
delegation.  EPA  will  publish  an  information 
notice  in  the  Federal  Register  in  the  near 
future  to  inform  the  public  of  this  delegation, 
in  which  this  letter  will  appear  in  its  entiretv. 

If  you  have  any  questions  on  this  matter, 
please  contact  me  or  have  your  staff  contact 
Richard  Long.  Director  of  our  Air  and 
Radiation  Program,  at  (303)  312-6005,  or  toll- 
free  at  1-800-227-8917, 

Sincerely, 
Robert  E.  Roberts. 
Regional  Administrator 
Enclosures 

cc:  Dan  Olson,  Administrator.  Air  Quality 
Division 

Enclosure  to  Letter  Delegating  NSPS  in 

40  CFR  Part  60, 
Effective  Through  July  1 ,  2001 ,  to  the 

State  of  Wyoming 

Examples  of  Authorities  in  40  CFR 

Part  60  WHIC^^   CANNOT   BE   DELE- 
GATED 


40  CFR 
subparts 

A 

Da 

Db 

Dc 

Ec  

J  

Ka 

Kb „.... 

0  

S 

DO  

GG 

VV  

WW  

XX      

AAA   

BBB    

DDD   

GGG  

Ill  


Section(s) 


60.8(b)(2)  and  (b)(3),  and 
those  sections  throughout 
the  standards  that  ref- 
erence 60.8(b)(2)  and 
(b)(3);  60  11(b)  and  (e). 

60.45a. 

60.44b(f).  60  44b(g'  and 
60.49b(a)(4). 

60.48c(a)(4). 

60.56c(i),  60.8 

60.105(a)(13)(lli)  and 
60.106(0(12) 

60.114a. 

60  111b(f)(4),  60  n4b. 
60  116b(e)(3)(ill), 
60.116b(e)(3)(iv).  and 
60.116b(f)(2)(iii). 

60.153(e). 

60.195(b). 

60  302(dK3). 

60  332(a)(3)  and  60.335(a). 

60.482-1  (c)(2)  and  60  484 

60.493(b)(2)(i)(A)  ano 
60.496(a)(1). 

60  502(eM6) 

60  531.  60.533.  60  534. 
60  535.  60  536(i)(2). 
60. 537.  60  538(e)  and 
60.S39. 

60.543(c)(2)(ii)(B). 

60  562-2(c). 

60  592(C). 

60.613(e). 


I 
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PART  60  Which  Cannot  Be  Dele-     amendment  and  anticipates  no  adverse       as  specified  bv  Executive  Order  13175 

GATED— Continued  coniments.  However,  in  the  "Proposed         (65  FR  67249," November  9  2000)  This 

-—-— ^ Rules"  section  of  today'^s  Federal  action  also  does  not  have  Federalism  ' 

s1?bS^rls      I                 SectJon(s)  ^^^'^^^'  publication,  EPA  is  publishing      implications  becau.se  it  does  not  have 

^    I f /separate  document  that  will  serve  as         substantial  direct  effects  on  the  States 

JJJ I  60.623  the  proposal  to  approve  the  SIP  revision      on  the  relationship  between  the  national 

KKK  60.634  '*  adveree  comments  be  filed.  This  rule        government  and  the  States,  or  on  the 

NNN  60.663(f).  will  he  effective  January  5,  2004  without     distribution  of  power  and 

QOQ 60  694  further  notice  unless  the  Agency                  responsibilities  amons  the  various 

^^^  I  60  703(e).  receives  adverse  comments  by                       levels  of  government,  as  specified  in 

SSS  !  60.71  i(a)(l6),  60.713(b)(1)(l)  Decembers,  2003.  If  the  EPA  receives         Executive  Order  13139  (64  FR4325S 

Bo'/i'irfin  7?iP!^'^'  H  f'T^  comments,  EPA  will  publish  a        August  10.  1 999).  Thi^  action  merelv 

60  7  3(d),  60  715(a)  and  hmely  withdrawal  in  the  Federal                 approves  a  state  rule  implementing  a 

TTT 60^23  b)(1)  ^T     u  ^"f"™'"g /he  public  that  the          Federal  standard,  and  does  not  alter  the 

'      60.723(b)  2)(i)(C).  ::;'?  ^'*"  T   S'  '^^"''-  ^^^  ^'^^                  relationship  or  the  distribution  of  power 

60  723(b)(2)(iv).  60.724(e)  ^^^ress  all  public  comments  in  a                 and  responsibilities  established  in  the 

and  60  725(b).  subsequent  final  rule  based  on  the                Clean  Air  Act.  This  rule  also  is  not 

VVV  I  60.743(a)(3)(v)(A)  and  (B).  proposed  rule.  The  EPA  will  not                   subject  to  Executive  Order  13045 

60.743(e).  60.745(a)  and  institute  a  second  comment  period  on         "Protection  of  Children  from 

WWW                m^?-^1t^,  rr^lT.T'  '^"■'  P,^'^'  interested  in            Environmental  Health  Risks  and  Safetv 

^'^^^  60.754(a)(5).  commenUng  must  do  so  at  this  time.            Risks"  (62  FR  19885  April  23   1997)   ' 

— — — —  Please  note  that  if  EPA  receives  adverse      because  it  is  not  economicallv 

111.  Unal  Action  comment  on  an  amendment,  paragraph,      significant. 

EPA  is  approving  the  following  "^^  ^^^*.'''"  °^  ^^^^  •""^^  ^"d  if  that                     In  reviewing  SIP  submissions,  EPA's 

revisions  to  the  Montana  SIP  submitted  Pro^'ision  may  be  severed  from  the               role  is  to  approve  state  choices 

on  October  28,  2002:  Revisions  to  ARM  •"emainder  of  the  rule,  EPA  may  adopt         provided  that  they  meet  the  criteria  of 

17  8.101.  102.  302.  401.  801.  901  and  ^^  ""^'  those  provisions  of  the  rule  that      the  Clean  Air  Act.  In  this  context,  in  the 

1005,  EPA  is  also  approving  the  ^""^  "°*  *^  subject  of  an  adverse                     absence  of  a  prior  existing  requirement 

revisions  to  the  YCAPCP.  Regulation  comment.                                                        for  the  State  to  use  voluntary  consensus 

No,  002— Open  Burning  Restrictions.  IV.  Statutorv  and  Executive  Order               standards  (VCS),  EPA  has  no  authority 

We  are  announcing  that  on  lune  24,  Reviews      "                                                    t°  disapprove  a  SIP  submission  for 

2003  and  on  August  13,  2003.  we  ii^^o-ir^       »•      /^  j     ,„„^„,      ^          failure  to  use  VCS.  It  would  thus  be 

updated  the  deleoation  of  authoritv  for  51V35  Qctoh  "^^^^                                             inconsistent  with  applicable  law  for 

the  implementation  and  enforcement  of  not  a  ^sioSnt^eSnrv^^^^^           ,  ^^■^-  ^^'"  ''  ''^'^'"'^  ^IP  submission, 

the  NSPS  to  the  State  of  Montana  and  thereforlfs  not  s  .hWtf    ^          u    T"^  '°  "^'^  ^'^^  '"  P'^'^^  «f  '  ^IP  submission 

the  State  of  Wvoming,  respectively.  We  Office  o?Mana'"^fnf.^^^^^^^^        tV  *^^'  otherwise  satisfies  the  provisions  of 

are  also  updating  the  "Delegation  Status  ^Vs  lln  thif.  t      ^"^^"^8^^-  ^"^  the  Clean  Air  Act.  Thus,  the 

of  New  Source  Performance'standards  ubjec    rExecutl^e'orier^^^^^^^^^^  requirements  of  section  12(d)  of  the 

[(NSPS)  for  Region  VIII]"  table  in  60.4(c)  'Tctinn,  Cnnrprn^^^^  ^^"""^^  Technologv  Transfer  and 

by  adding  entries  for  newly  delegated  sf/r^^Sv  X^lne^ov  f  °"1  ^^'*  Advancement  Act  of  1995  (15  U.S.C. 

NSPS  subparts.                               °  -  nST   '       ,T .^^.l'°y  ^"PP'>'-  272  note)  do  not  applv.  This  rule  does 

Sectional  10(1)  of  the  Clean  Air  Act  ?    20oirTh,°s'a^t"    ^      "^  ■  ''''''  ^'"^  "°*  ™P"^^  ^  information  collection 

states  that  a  SIP  revision  cannot  be  sYate  law  Jn^PPtin    pT  f'  "PP^°^«^  burden  under  the  provisions  of  the 

approved  If  the  revision  would  interfere  rTaui  e^nt^a^d  imnn^^^^^^      AAr       ,  P^P^^^^^rk  Reduction  Act  of  1995  (44 

with  anv  applicable  requirement  requiremen  s  and  imposes  no  additional  U.S.C.  3501  et  sea.). 

concerning'rttainmentTn;  rlTonable  Te'LTAc^oSTni'^tr  '""""'  '^  , ,  ?n^  ^-^----1  ^^view  Act.  5 

further  progress  towards  attainment  of  AdmiZir^.n?.^  f-    H.  .u-        ,  ^•^■^-  '^^''°"  ^^^  ^'  '^^-  ^'  ^^ded  by 

the  NAAQS  or  anv  other  applic^bre  tfZn\t                 !'  ^^'*  ^^''  ""^^  ^^'  ^^"^^"  ^^^'^^^^  Regulatorv 

requirements  of  the  Art  The  Mon  ana  Tm    "?  ^     '  ^J^^^^^ni  econoniic  Enforcement  Fairness  Act  of  1996, 

SW  revisions  and  the  Montana  ^nr  XesZLT^  LulatZ^Fl  °' b^f  ^  ^^""^^^'  ^ir""''  '''''  "^''^'^  '  ^^^ 

Wyoming  NSPS  delegations  that  are  the  let   5  U^f  em.^  l^^tT  ^^^""t^.^'y  "^^>'  ^^^"^  ^^^^^'-  the  agencv 

subject  of  this  document  do  not  interfere  ruTe  aDnmves  ni  1    ?-^-             ''  ^"  P^^^ulgating  the  rule  must  submit  a 

with  the  maintenance  of  the  NAAQS  or  unKl  L^.n'd  H    "^  requirements  rule  report,  which  includes  a  copy  of 

anv  other  applicable  requiremenVof  the  anv  addUnnX^f          Kl"?i'  '1^1°"'    .  '^^  '"''^'  '"^  ^^^^  "°"^«  °^  the  Congress 

Act  because  of  the  followingd )  The  that  rlS  L     T 1         f^'^  ''^-''™^  ""'^  *''  '^^  Comptroller  General  of  the 

update  to  the  mcorporationl^y  contS  ^vl.nfi.nH  H    '"'  A  t''  "°'  '^"^^^^  ^''''''-  ^^^  '''^^  ^"^mit  a  report 

reference,  as  well  as  amending  the  siScamk  nr^n         T^f?    f  °'  n  ™"taining  this  rule  and  other  required 

definition  of  VOCs,  allows  thistate  of  ^o^ernren  s  as  d^d^^^^^^^  jnformation  to  the  U.S.  Senate.  tSe  U.S. 

Montana  to  include  the  most  recent  1  InftrnTn  mI!!)  7     d  r         .        r  "°"'''  "^  Representatives,  and  the 

version  of  federal  regulations  al^d   2)  "pub  L  104-S     '''  ^'^"'"^  ^'*  °^  '""'  Comptroller  General  of  the  United 

the  NSPS  delegations  for  Montana  and  This  rule  Jso  does  not  have  tribal  TfT"]  p  P}^^^^^!'""  "^  the  rule  in 

Wyoming  meet  the  requirements  of  implications  because  ft  wHl  no   h.l  .                   **^?'  ^rr^'"*^^'  '^  '^^'"'"  ^"'« 

section  111(c)  of  the  CAA  and  40  CFR  substan   aldirerf  efflnf  Z  ''^""°*  ^^'^^  ^f^''^*  ""^'^  60  davs  after  it 

pan  60.  Therefore,  section  1 10(1)  IndtSelrtSa Uonr;  "°"  T^':^''  "  ^  '^^"^*  •^f^''''" 

requirements  are  satisfied  between  tbp  FpHorll  r.      j  This  action  is  not  a  "major  rule"  as 

EPA  IS  publishing  this  rule  without  InT^  "rits  or  on  the^^^^^^^       '""^f  '^1\''J^  ^>'  '  ^'^-C-  ^«^*=""  «04(2). 

prior  proposal  because  the  Agency  powS  Ind  re^nnnciL  1  t      k  ,       ""  ""l            '^"'^''  ''''^*°"  307(b)(1)  of  the  Clean 

^       -  power  and  responsibilities  between  the  Air  Act.  petitions  for  judicial  review  of 
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this  action  must  be  filfd  in  the  I'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  ]anuary  5,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirem.ents.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  bv  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
r(>quirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Beverages, 
Carbon  mono.xide.  Cement  industry. 
Coal,  Copper,  Dry  cleaners.  Electric 
power  plants.  Fertilizers,  Fluoride, 
Gcisoline,  Glass  and  glass  products. 
Grains,  Graphic  arts  industry. 
Household  appliances.  Insulation, 
Intergovernmental  relations.  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  \tetals.  Motor 


vehicles.  Natural  gas.  Nitric  acid  plants. 
Nitrogen  dioxide.  Paper  and  paper 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials. 
Petroleum.  Phosphate.  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal.  Wool,  Zinc. 

Dated:  October  1.  2003. 
Robert  E.  Roberts, 
Regional  Administrator.  Region  8. 

■  40  CFR  parts  .52  and  60  are  amended 

as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.\iilhoritv:  42  U.S.C.  7401  et  seq. 
Subpart  BB — Montana 

■  2.  Section  52.1370  is  amended  by 
adding  paragraph  (c}(59)  to  read  as 
follows: 

§52.1370     Identification  of  plan. 

***** 

(c)  *    *    * 

(59)  On  October  28,  2002,  the 
Governor  of  Montana  submitted 
revisions  to  the  Administrative  Rules  of 
Montana  (ARM).  The  State  revised  its 
Incorporation  by  Reference  rules  (ARM 
17.8.102,  17.8.302)  and  revised  the 
definition  of  volatile  organic 
compounds  to  incorporate  by  reference 


the  federal  regulation  (ARM  17.8.101, 
17.8.801.  17.8.901).  Additional  minor 
changes  were  made  to  ARM  17.8.401, 
17.8.1005  and  the  Yellowstone  County 
Air  Pollution  Control  Program 
Regulation  No.  002. 
(i)  Incorporation  by  reference. 

(A)  Administrative  Rules  of  Montana 
(ARM)  sections  17.8.101(41),  17.8.102(a) 
and  (d),  17.8.302(l)(f).  17.8.401(l)(b)(v}. 
17.8.801(29),  17.8.901(20)  and 
17.8.1005(6).  effective  6/28/02. 

(B)  Yellowstone  County  Air  Pollution 
Control  Program,  Regulation  No.  002. 
(H)(4)(b)(i),  effective  June  7,  2002. 

PART  60— [AMENDED] 

■  1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7411,  7414, 
7416,  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990.  Pub.  L.  101-549. 
104  Stat.  2399  (November  15,  1990;  402.  409, 
415  of  the  Clean  Air  Act  as  amended,  104 
Stat.  2399,  unless  otherwise  noted). 

Subpart  A — General  Provisions 

■  2.  Section  60.4  (c)  is  amended  by 
adding  entries  for  subparts  "AAAA"  and 
"CCCC"  in  the  table  entitled  "Delegation 
Status  of  New  Source  Performance 
Standards  [(NSPS)  for  Region  VIII]"  to 
read  as  follows: 

§60  4     Address. 

«  ■  *  «  * 

(c1  *   *   * 


Delegation  Status  of  New  Source  Performance  Standards  [(NSPS)  for  Region  VIII] 

Subpart                                                CO                    MT                    ND                    SD                     UT 

WY 

AAAA — Small  Municipal  Waste  Combustors    

CCCC — Commercial  and  Industrial  Solid  Waste  In- 
cineration Units. 


(*) 
(•) 


(•) 
(*) 


*  Indicates  approval  o!  the  state  '•egulation. 


[FR  Dor  03-272B5  Filed  11-4-03:  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Parts  232.  281.  287.  295.  298. 
310.355,  380  and  390 

[Docket  Number:  MARAD-2003-16238] 

RIN  2133-AB56 

Electronic  Options  for  Transmitting 
Certain  Information  Collection 
Responses  to  MARAD 

agency:  Maritime  Administration, 
Department  of  Transportation. 


ACTION:  Interim  Final  Rule  with  request 

for  comments. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  is  publishing  this  interim 
final  rule  to  immediately  offer  electronic 
submission  options  and  to  solicit 
comments  from  respondents  regarding 
the  offering  of  electronic  options  for 
submission  of  information  that  is 
collected  from  them  under  the  approved 
information  collections  identified  in 
this  interim  final  rule.  These 
information  collections  are  needed  by 
MARAD  in  order  to  conduct  business 
between  MAR.AD  and  the  respondents. 
This  action  is  part  of  MAR,\D's 
implementation  of  the  Government 
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Paperwork  Elimination  Act  (GPEA). 
Questions  about  transmitting  one 
information  cdlit-ction  uili  not 
necessarily  impact  transmission 
decisions  on  another  collection  unless 
that  same  comment  is  made  and  is 
determined  to  be  applicable  for  another 
collection. 

DATES:  This  interim  final  rule  is 
effective  November  5.  2003.  However. 
MAR^AD  will  consider  comments 
received  not  later  than  December  5. 
2003 

ADDRESSES:  Comments  should  refer  to 
the  (iofket  number  that  appears  on  the 
top  of  this  document.  Written  comments 
ma\  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401.  400 
Seventh  Street.  S\V..  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://cimses.dot.gov/submit. 
N'ote  that  all  comments  received  will  be 
posted  without  change  including  any 
personal  information  provided  in  the 
comment.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.  ET.  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  "version 
of  this  document  is  available  on  the 
World  Wid.'  Web  at  http://cims.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
RK.hard  Wea\er.  Direc.tor.  Office  of 
MaiiaLienient  and  Information  Services. 
.Marituup  .Administration.  MAR-310, 
Room  7301.  400  Seventh  Street.  SW., 
Washington.  DC  20590:  telephone:  (202) 
^66-2811:  FAX:  (202)  366-3889.  ore- 
mail:  richctrd.weaver@marad.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
M.\RAD  reccjgnizes  that  information,, 
technology  and  the  Internet  are 
transforming  the  ways  we  communicate 
with  our  customers.  Also,  expanding  E- 
Government  is  one  of  five  government- 
wide  initiatives  in  the  President's 
Management  Agenda  and  includes 
implementation  of  the  Government 
Paperwork  Elimination  Act  (GPEA). 
L'nder  the  E-Government  initiative, 
agencies  are  to  offer  the  option  for 
respondents  to  transmit  by  electronic 
means  information  collections  that  are 
required  by  those  agencies  whenever 
such  transmission  is  practicable. 
Currently,  some  of  the  information 
collections  that  are  prescribed  in  46  CFR 
parts  200-4q9  are  accepted  by  MARAD 
"nlv  in  paper  form  or  do  not  lend 
themselves  to  electronic  transmission. 
Accordinglv,  MARAD  is  soliciting 
comments  on  the  information 
collections  identified  in  this  interim 
final  rule  in  order  to  determine  which 
collections  could  be  transmitted  bv  an 
electronic  medium. 


Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  interim  final  rule  is  not 
considered  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12886  and,  therefore,  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  This  interim  final  rule  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more.  This  interim  final  rule  is  also  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  PR  11034,  February 
26,  1979).  The  costs  and  benefits 
associated  with  this  rulemadfing  are 
consida-ed  to  be  so  minimal  that  no 
further  analysis  is  necessary.  The 
econoniic  impact,  if  any.  should  be 
minimi:  therefore  further  regulatory 
evaluation  is  not  necessary.  This  interim 
final  rule  is  intended  only  to  allow 
timely  4s  well  as  fair  and  efficient 
employtnent  of  electronic  transmission 
technologies  for  the  information 
collections  identified  in  the  interim 
final  rule. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act  (5 
U.S.C.  ^3)  provides  an  exception  to  the 
notice  ahd  comment  procedures  when 
they  arei  unnecessary  or  contrary-  to  the 
public  interest.  MARAD  finds  that 
under  SfU.S.C.  553(b)(3)(B)  good  cause 
exists  fo^  not  providing  notice  and 
commeiit  since  this  interim  final  rule 
only  implements  the  Government 
Paperwork  Elimination  Act  and  merely 
allows  the  regulated  public  an 
opportunity  to  submit  certain  required 
information  via  electronic  means. 
However,  MARAD  will  accept 
comments  as  indicated  in  the  Comments 
section  above. 

Regulator}'  Flexibility  Act 

MAR4D  certifies  that  this  interim 
final  rule  will  not  have  a  significant 
economic:  impact  on  a  substantial 
number  of  small  entities.  This  interim 
final  rule  only  provides  the  electronic 
option  for  transmitting  responses  to 
MARAD  for  the  information  collections 
identified  in  the  interim  final  rule. 

Federalism 

We  have  analyzed  this  interim  final 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  13132  (Federalism)  and  have 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement.  These 
regulations  have  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 


State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  is  not  necessary. 

Executive  Order  13175 

MARAD  does  not  believe  that  this 
interim  final  rule  will  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  when 
analyzed  under  the  principles  and 
criteria  contained  in  Executive  Order 
13175  (Consultation  and  Coordination 
with  Indian  Tribal  Governments). 
Therefore,  the  funding  and  consultation 
requirements  of  this  Executive  Order  do 
not  apply. 

Environmental  Impact  Statement 

We  have  analyzed  this  interim  final 
rule  for  purposes  of  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.)  and 
have  concluded  that  under  the 
categorical  exclusions  in  section  4.05  of 
Maritime  Administrative  Order  (MAO) 
600-1,  "Procedures  for  Considering 
Environmental  Impacts."  50  FR  11606 
(March  22,  1985).  the  preparation  of  an 
Environmental  Assessment,  and  an 
Environmental  Impact  Statement,  or  a= 
Finding  of  No  Significant  Impact  for  this 
interim  final  rule  is  not  required.  This 
interim  final  rule  involves 
administrative  and  procedural 
regulations  that  have  no  environmental 
impact. 

Unfunded  Mandates  Reform  Act  of  1995 

This  interim  final  rule  does  not 
impose  an  unfunded  mandate  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  SlOO 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Native" 
American  tribal  governments,  or  the 
private  sector.  This  interim  final  rule  is 
the  least  burdensome  alternative  that 
achieves  the  objective  of  the  rule. 

Paperwork  Reduction  Act 

This  interim  final  rule  contains 
information  collection  requirements 
covered  by  OMB  approval  numbers 
identified  in  the  interim  final  rule  under 
5  CFR  part  1320.  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects 


46  CFR  Part  232 

Maritime  Carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

46  CFR  Part  281 

Administrative  practice  and 
procedure.  Grant  programs— 
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transportation.  Maritime  carriers  and 
Reporting  and  recordkeeping 
requirements. 

46  CFH  Part  287 

Fishing  vessels.  Income  taxes, 

Investments,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Vessels 

46  CFR  Part  295      - 

Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  298 

Loan  programs — transportation. 
Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  310 

Grant  programs — -education. 

Reporting  and  recordkeeping 
requirements,  Schools,  Seamen. 

46  CFR  Part  355 

Citizenship  and  naturalization. 
Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  380 

Administrative  practice  and 
procedure.  Grant  programs — 
transportation,  Maritime  earners. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  390 

Income  taxes.  Investments.  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  46  CFR  Chapter  II  is 
amended  as  follows: 

PART  232— UNIFORM  FINANCIAL 
REPORTING  REQUIREMENTS 

■  1 ,  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  Sec.  204(b),  Merchant  Marine 
Act.  1936.  as  amended  (46  App  U.S.C. 
1114(b));  49  CFR  1.66. 

■  2.  In  §232. 2  revise  paragraph  (d)  to 
read  as  follows: 

§232.2    General  instructions. 


(d)  Submission  of  questions.  A 
contractor  may  submit  in  writing,  or  by 
electronic  options  (such  as  facsimile 
and  Internet),  if  practicable,  anv 
question  involving  the  interpretation  of 
any  provision  of  this  part  for 
consideration  and  decision  to  the 
Director.  Office  of  Financial  and  Rate 
Approvals,  for  the  Maritime  Security 
Program,  or  Director.  Office  of  Ship 
Financing,  for  the  Maritime  Loan 
Guarantee  Program  (Title  XI).  Maritime 
.Administration.  Department  of 
Transportation.  400  Seventh  Street, 


S\V.,  Washington.  DC  20590.  Appeals 
from  such  interpretation  will  be  in 
accordance  with  the  interpretation 
letter. 

***** 

■  3.  Section  232.6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  232.6     Financial  report  filing  requirement. 

laj  Reporting  Frequency  and  Due 
Dates.  The  contractor  shall  file  a 
semiannual  financial  report  and  an 
annual  financial  report,  in  the  format 
referred  to  in  §  232.1(a)(2)  of  this  part, 
which  MAILED  shall  make  available  to 
the  contractor.  This  Form  MA-172 
(Revised)  shall  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles  and  modified  to 
the  extent  necessar\'  to  comply  with  this 
regulation.  The  annual  financial  report 
shall  be  reconciled  to  the  financial 
statements  audited  by  independent 
certified  public  accountants  (CPAs) 
licensed  to  practice  by  a  state  or  other 
political  subdivision  of  the  United 
States,  or  licensed  public  accountants 
licensed  to  practice  by  regulatory 
authority  or  other  political  subdivision 
of  the  United  States  on  or  before 
December  31.  1970.  Both  the  annual  and 
semiannual  financial  reports  shall  be 
due  within  120  days  after  the  close  of 
the  contractor's  annnal  or  semiannual 
accounting  period.  If  certified  (CPA) 
statements  are  not  available  when 
required,  company  certified  statements 
are  to  be  submitted  within  the  due 
dates,  and  the  CPA  statements  shall  be 
submitted  as  soon  as  available.  The 
respondent  may.  in  place  of  any 
Schedule(s)  contained  in  the  Form  MA- 
172.  submit  a  schedule  or  schedules 
from  its  audited  financial  statements,  or 
a  computer  print-out  or  schedule, 
consistent  with  the  instructions 
provided  in  the  MAR.AD  formats. 
MAR.'\D  will  accept  electronic  options 
(such  as  facsimile  and  Internet)  for 
transmission  of  required  information  to 
MAR.'\D,  if  practicable. 

(b)  Certification.  Annual  and 
semiannual  reports  shall  be  approved  by 
the  Respondent  and  Official  of 
Respondent  whom  MAR,\D  may  contact 
regarding  the  report  in  the  reporting 
formats  prescribed  as  the  MA-172 
submission. 


PART  281— INFORMATION  AND 
PROCEDURE  REQUIRED  UNDER 
LINER  OPERATING-DIFFERENTIAL 
SUBSIDY  AGREEMENTS 

■  4.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 


Authority:  Sec.  204.  49  Stat.  1987.  as 
airiiiided;  46  U.S.C.  1114.  Interpret  or  apply 
sei    606,  49  Stat.  2004.  as  amended;  46  U.S.C. 
1176. 

■  5.  Section  281.1  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§281.1     Information  and  procedure 
required  under  liner  operating-differential 
subsidy. 

***** 

(f)  Current  financial  reports.  Each 
operator  shall  prepare  current  financial 
reports  as  specified  in  this  paragraph 
and  shall  submit  one  copy  each  to  the 
appropriate  Region  Director  of  the 
Maritime  Administration  and  three 
copies  each  to  the  Director.  Office  of 
Financial  and  Rate  Approvals,  Maritime 
Administration,  Washington,  DC  20590. 
MAR.\D  will  accept  electronic  options 
(such  as  facsimile  and  Internet)  for 
transmission  of  required  information  to 
MARAD.  if  practicable. 


PART  287— ESTABLISHMENT  OF 
CONSTRUCTION  RESERVE  FUNDS 

■  6.  The  authority  citation  for  part  287 
continues  to  read  as  follows: 

.\uthority:  Sees.  204,  511,  49  Stat.  1987,  as 
amended,  54  Stat.  1106,  as  amended;  46 
U.S.C.  1114.  1161. 

■  7.  Section  287.4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  287.4    Application  to  establish  fund. 

(a)  .\ny  person  claiming  to  be  entitled 
to  the  benefits  of  section  511  of  the  Act 
may  make  application,  in  WTiting.  to  the 
Administration  for  permission  to 
establish  a  construction  reserve  fund. 
The  original  application  shall  be 
executed  and  verified  by  the  taxpayer, 
or  if  the  taxpayer  is  a  corporation,  by 
one  of  its  principal  officers,  in  triplicate, 
and  shall  be  accompanied  by  eight 
conformed  copies  when  filed  with  the 
Administration.  MAR.AD  will  accept 
electronic  options  (such  as  facsimile 
and  Internet)  for  transmission  of 
required  information  to  MARAD.  if 
practicable. 


PART  295— MARITIME  SECURITY 
PROGRAM  (hfeP) 

■  8  The  authority  citation  for  part  295 
continues  to  read  as  follows: 

Authoritv:  46  App.  U.S.C.  1171  ef  seq..  46 
App.  U.S.C.  1114  (b).  49  CFR  1.66. 

■  9.  Section  295.1 1  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§295.11     Applications. 
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(b)  Action  bv  the  Applicant. 
Applicants  for  MSP  Payments  shall 
submit  information  on  the  following 
(Note:  MARAD  will  accept  electronic 
options  (such  as  facsimile  and  Internet) 
for  transmissiim  of  required  information 
to  MARAD.  if  practicable): 

***** 

■  10.  Section  295.23  is  amended  by 
revising  the  intfoductorv  text  to  read  as 

f.,!l,,w> 

§295.23     Reporting  requirements. 

Tilt'  Clnntractor  shall  submit  to  the 
Director.  Office  of  Financial  and  Rate 
Approvals.  Maritime  Administration, 
400  Seventh  St..  SVV..  Washington.  DC 
20590.  one  of  the  following  reports, 
including  management iootnotes  where 
necessary  to  make  a  fair  financial 
presentati(jn  [Note:  MARAD  will  accept 
electronic  options  (such  as  facsimile 
and  Internet)  for  transmission  of 
required  information  to  MARAD.  if 
practicable.): 


PART  298— OBLIGATION 
GUARANTEES 

■  11.  The  authority  citation  for  part  298 
c:ontiiiues  to  read  as  follows: 

Authority:  46  App.  D.S.C.  1114(b),  1271  at 

Sf(/,;  49  CFR  1.66. 

■  12.  Section  298. .■?  is  amended  bv 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  to  read  as  follows: 

§298.3     Applications. 

Idj  Process  and  ceilification.  When 
you  apply  for  a  commitment  to  execute 
Guarantees,  you  must: 

( 1 )  Complete  Form  MA-163  and  send 
it  to  the  Secretary.  Maritime 
Administration.  V'.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washingtim.  DC  20.590  [Note: 
MARAD  will  accept  electronic  options 
(such  as  facsimile  and  Internet)  for 
transmission  of  required  information 
(excluding  closing  documents  and 
documents  submitted  in  connection 
with  defaults)  to  MARAD.  if 
practicable.] 

*  *  *  * 

■  13.  Section  298.13  is  amended  by 
revising  paragraph  (c)l2)  introductory 
text  to  read  as  follows: 

§298.13     Financial  requirements. 

•  «  *  *  , 

(0 

(2)  Financial  Information.  You  must 
provide  us  with  financial  statements, 
prepared  in  accordance  with  U.S. 
generally  accepted  accounting     » 
principles  (GAAP),  and  include  notes 
that  explain  the  basis  for  arriving  at  the 


figures  except  that  for  Eligible  Export 
Vessels^  your  financial  statements  must 
be  in  accordance  with  GAAP  if  formed 
in  the  U.S..  or  reconciled  to  GAAP  if 
formed  jn  a  foreign  country  unless  a 
satisfactory  justification  is  provided 
explaining  the  inability  to  reconcile. 
The  financial  statements  must  include 
the  following  (Note:  MARAD  will  accept 
electronic  options  (such  as  facsimile 
and  Internet)  for  transmission  of 
required  information  to  MARAD,  if 
practic^le.]: 


PART  310— MERCHANT  MARINE 
TRAINING 

■  14.  T^e  authority  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  46  App.  U.S.C.  1295;  49  CFR 
1.66. 

■  15.  Section  310.57  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  31 0.57    Application  and  selection  of 

midshipmen. 

(a)  Application.  All  candidates  shall 
submit  am  application  for  admission  to 
the  Academy's  Admissions  Office. 
Prospective  candidates  also  should 
submit  m  application,  but  are  not 
consideijed  official  candidates  until 
their  noihinations  are  received. 
Candidates  shall  submit  with  their 
applications  an  official  transcript  and 
personality  record  from  the  candidate's 
high  school  and,  if  applicable,  such 
records  from  any  school  attended  after 
high  school  graduation.  Application 
forms  are  available  upon  request  by 
writing  to  the  Admissions  Office  at  the 
Academy.  MARAD  will  accept 
electronic  options  (such  as  facsimile 
and  Internet)  for  transmission  of  only 
Part  I  of  required  information  to 
MARADi  if  practicable. 


PART  355— REQUIREMENTS  FOR 
ESTABLISHING  UNITED  STATES 
CITIZENSHIP 

■  16.  The  authority  citation  for  part  355 
continues  to  read  as  follow:s: 

Authority:  Sees.  2,  204.  39  Stat.  729,  as 
amended.  49  Stat.  1987,  as  amended.  73  Stat 
597,  46  U.S.C.  802,  803,  1114,  11 

■  17.  Seciion  355.1  is  amended  by 
revising  j^aragraph  (b)  to  read  as  follows: 

§355.1     General. 

'  *  •  »  * 

(b)  To  satisfy  the  statutory' 
requirements,  an  Affidavit  of  U.S. 
Citizenship  of  a  primary  corporation  by 
one  of  its  officers  dulv  authorized  to 
execute  such  Affidavit,  should  be 
submitted.  This  affidavit  should  contain 


facts  from  which  the  corporation's 
citizenship  can  be  determined.  MARAD 
will  accept  electronic  options  (such  as 
facsimile  and  Internet)  for  transmission 
of  required  information  to  MAR.A.D.  if 
practicable. 


PART  380— PROCEDURES 

■  18.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  Sec.  204.  49  Stat.  1987.  as 
amendt'd:  46  U.S.C.  1114. 

■  19.  Section  380.22  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read  as 
follows: 

§380.22     Responsibility. 

*         *  *  ♦  « 

(b)  With  respect  to  books,  records,  and 
accounts  which,  subject  to  the  provision 
of  paragraph  (a)  of  this  section,  are  to  be 
disposed  of  upon  the  expiration  of  the 
minimum  retention  period  prescribed 
herein,  there  shall  be  filed  with  the 
Records  Officer,  Maritime 
Administration,  Washington,  DC  20590, 
a  written  notification,  at  least  thirty  (30) 
days  prior  to  the  contemplated  disposal, 
requesting  permission  to  dispose  of 
records.  MARAD  will  accept  electronic 
options  (such  as  facsimile  and  Internet) 
for  transmission  of  required  information 
to  MARAD.  if  practicable.  The  request 
shall  be  in  such  form  that  the  books, 
records,  and  accounts  can  be  readily 
identified.  Within  thirty  (30)  days  after 
receipt  of  such  notification  the  Records 
Officer  shall  grant  approval  for  disposal. 
or  advise  the  necessity  for  continued 
retention  of  all  or  anv  specified  portion 
thereof.  Failure  of  the  Record  Officer  to 
reply  within  the  thirty  (30)  days  period 
following  receipt  by  the  Administration 
of  such  request  shall  constitute 
approval. 

(c)  Applications  for  special  authority 
to  dispose  of  certain  books,  records,  and 
accounts  prior  to  the  expiration  of 
prescribed  minimum  retention  periods, 
and  any  inquiries  as  to  the 
interpretation  or  applicabilitv  of  this 
subpart  to  specific  items  shall  be 
submitted  to  the  Records  Officer. 
Maritime  Administration.  MARAD  will 
accept  written  or  electronic  options 
(such  as  facsimile  and  Internet)  for 
transmi.ssion  of  required  information  to 
M.ARAD.  if  practicable.  The  applicant 
shall  describe  in  detail  the  items  to  be 
disposed  of  and  explain  why  continued 
retention  is  unnecessarv. 
■  20.  Section  380.23  is  revised  to  read  as 
follows: 

§  380.23     Supervision  of  Records. 

(a)  Contractors  and  others  subject  to 
the  provisions  of  this  subpart  shall 
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designate,  through  formal  action,  the 
official  company  position  by  title,  the 
incumbent  of  which  shall  be  responsible 
for  supervision  of  its  document 
retention  and  disposal  program. 
Immediately  upon  designation  of  the 
position,  a  copy  of  the  formal  action  and 
name  of  the  incumbent  shall  be  filed 
with  the  Records  Officer.  Maritime 
Administration.  MARAD  will  accept 
written  or  electronic  options  (such  as 
facsimile  and  Internet)  for  transmission 
of  required  information,  if  practicable. 

(b)  The  person  in  charge  of  the 
retention  and  disposal  program  shall 
maintain  a  record  of  all  books,  records, 
and  accounts  held  in  storage,  and  in 
such  form  that  the  items  and  their 
location  are  readily  identifiable.  A  copy 
of  the  written,  or  by  electronic  options 
(such  as  facsimde  and  Internet),  if 
practicable,  notification  requesting 
permission  t(j  dispose  of  anv  books, 
records,  and  accounts,  and  the  original 
approval  from  the  Administration,  as 
required  in  §  380, 22(b).  together  with  a 
statement  showing  date,  place  and 
method  of  disposal  will  suffice  as  a 
record  of  such  disposed  items.  These 
retention  and  disposal  records  shall  be 
a\ailable  at  all  times  for  inspection  by 
Administration  officials  and  auditors 

PART  390— CAPITAL  CONSTRUCTION 
FUND 

■  21.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

.Authority:  Sees.  204(b)  and  607,  Merchant 
Marine  Act.  1936.  as  amended  (46  App. 
U,S,C,  1114(b)  and  1177];49CFR  1.66. 

22.  Section  390,2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows; 

§  390.2     Application  for  an  agreement. 

(a)  In  geneml — 1 1 )  Application 
instructions.  The  Maritime 
Administrator  has  adopted  instructions 
for  making  application  for  an  agreement. 
These  instructions  are  contained  in 
appendix  I  to  this  part,  MAR^^D  will 
accept  electronic  options  (such  as 
facsimile  and  Internet)  for  transmission 
of  required  information  to  MARAD.  if 
practicable. 


Dated:  October  30,  2003. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretan,-.  Maritime  Administration. 
[FR  Doc.  03-27761  Filed  11-4-03;  8:45  am] 

BILLING  CODE  491 0-81 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3337:  MM  Docket  No.  01-255:  RM- 
10265] 

Radio  Broadcasting  Services:  Wright 
City,  OK 

AGENCY:  Federal  Communications 

CA)mmission, 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Prnpospd  Rule  Making,  66  FR  52733 
(October  17.  2001),  this  Report  and 
Order  allots  Channel  226A  to  Wright 
City.  Oklahoma,  and  provides  Wright 
City  with  its  first  local  aural 
transmission  service.  This  document 
dismisses  as  unacceptable  for 
consideration  a  counterproposal  filed  by 
Entravision  Holdings.  LLC,  the  licensee 
of  Station  KTCY(FM),  Pilot  Point,  Texas, 
proposing  to,  inter  alia,  upgrade  its 
Channel  285C1  at  Station  KTCY  to 
Channel  285C0.  This  document  also 
dismisses  a  counterproposal  filed  by 
Radio  One  Licenses,  Inc.  The 
coordinates  for  Channel  2 26 A  at  Wright 
City  are  34-05-58  North  Latitude  and 
94-58-34  West  Longitude.  This 
allotment  has  a  site  restriction  of  5.0 
kilometers  northeast  of  Wright  City. 
DATES:  Effertive  Dcremher  8    2003 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-21Rn 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-255, 
adopted  October  22,  2003,  and  released 
October  24,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II.  445 
12th  Street,  SW..  Room  CY-A257. 
Washington.  DC  20554.  The  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW,.  Room  CY-B402. 
Washington,  DC  20554,  telephone  202 
863-2893,  facsimile  202  863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 ,  The  authority  citation  for  peul  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 


§  73.202     [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Wright  City. 
Channel  226A. 

Federal  Communications  Commission. 
)ohn  A.  Karousos. 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

IFR  Doc,  03-27825  Filed  11-4-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3335:  MB  Docket  No  03-64.  RM- 
10672] 

Radio  Broadcasting  Services:  Lamont 
and  McFarland.  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 

request  of  Dana  ].  Puopolo,  allots 
Channel  247A  to  Lamont,  California,  as 
the  community's  first  local  aural 
transmission  service.  In  order  to 
accommodate  the  allotment  at  Lamont, 
the  Audio  Division  substitutes  Channel 
282A  for  vacant  Channel  247A  at 
McFarland,  California.  See  68  FR  15142, 
March  28.  2003,  Channel  247A  can  be 
allotted  to  Lamont.  California, 
consistent  with  the  minimum  distance 
separation  requirement  of  the 
Commission's  Rules,  provided  there  is  a 
site  restriction  of  6.5  kilometers  (4.1 
miles)  southeast  of  the  community.  The 
reference  coordinates  for  Channel  24 7A 
at  Lamont  are  35-12-23  North  Latitude 
and  118-52-57  West  Longitude. 
Moreover.  Channel  282A  can  be  allotted 
to  McFarland,  California  by  using  the 
same  reference  coordinates  as  vacant 
Channel  247A,  in  conformity  with  the 
Commission's  Rules,  provided  there  is  a 
site  restriction  of  10.3  kilometers  (6.4 
miles)  west  of  the  community.  The 
reference  coordinates  for  Channel  282A 
at  McFarland  are  35-40-16  North 
Latitude  and  119-20-30  West 
Longitude.  A  filing  window  for  Channel 
247A  at  Lamont,  California  and  Channel 
282A  at  McFarland.  California,  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  December  8,  2003. 
ADDRESSES:  Federal  Communications 
(Aimmission,  445  Twelfth  Street.  SW., 
Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Rulanda  F.  Smith.  Media  Bureau,  (202) 
4 18-.' I  HO 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  tiie  (Commission's  Report 
and  Order.  MB  DociiPt  No.  03-64, 
adopted  October  22.  2003,  and  released 
Otober  24.  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  .Street.  S\V..  Ro(.-m  CY-A257, 
Washington.  DC  20554.  The  complete 
text  of  tfiis  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
hiternational.  Portals  II.  445  12th  Street. 
S\V..  Room  C^ -B402.  Washington,  DC 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qiinlpxintWaoI.rnm. 

I.ist  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.\ulhoritv:  47  I '  .S  r   1 54,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
•Allotments  under  California,  is  amended 
by  adding  Lamont,  Channel  247A.  by 
removing  Channel  247A  and  bv  adding 
Channel  282A  at  McFarland. 

Federal  Conimunlc:ations  Commission, 
lohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

[FR  Dor.  03-27822  Filed  11-4-03;  8:45  am] 

BILLING   CODE  5712   01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3229:  MB  Docket  No.  03-182,  RM- 
10757] 

Radio  Broadcasting  Services; 
Cambria,  CA 

AGENCY:  Federal  Communications 

C'ommission. 

ACTION:  Final  rule. 


SUMMARY:  The  Audio  Division,  at  the 

request  of  Daniel  R.  Feelv.  allots 
C;hannel  28 7A  to  Clambria.  California,  as 
the  community's  third  local  aural 
transmission  service.  Sep  68  FR  49410, 
August  18.  2003.  Channel  287A  can  be 
allotted  to  Cambria,  in  compliance  with 


the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  reference 
coordinates  for  Channel  287A  at 
Cambria  are  35-33-14  North  Latitude 
and  121-05-15  West  Longitude.  A  filing 
windovT  for  Channel  287A  at  Cambria, 
California,  will  not  be  opened  at  this 
time.  Instead,  tlie  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  December  8.  2003. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  SW., 

Washington.  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith.  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Orc^r,  MB  Docket  No.  03-182. 
adopted  October  22.  2003.  and  released 
October  24,  2003.  The  full  text  of  this 
Commii^ion  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  iStreet,  SW..  Room  CY-A257, 
Washington.  DC  20554.  The  complete 
text  of  tnis  decision  may  also  be 
purcha.s^d  from  the  Commission's 
duplicating  contractor,  Qualex 
Internatiional.  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20554.  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexirtt&aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 


Radio.  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continued  to  read  as  follows: 

Author^y:  47  U.S.C.  154,  303,  334  and  336. 

§73.202     [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotmeiits  under  California,  is  amended 
by  adding  Channel  287A  at  Cambria. 
Federal  C(jmmunicalions  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc.  Op-27821  Filed  11-4-03;  8:45  am] 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3338;  MB  Docket  No.  03-12;  RM- 
10627] 

Radio  Broadcasting  Services;  Charles 
Town,  WV  and  Stephens  City,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  response  to  a  Xotice  of 
,  Proposed  Rule  Making.  68  FR  5860 
(February  5,  2003).  this  document 
reallots  Channel  252A  from  Charles 
Town.  West  Virginia,  to  Stephens  City, 
Virginia,  and  provides  Stephens  City" 
with  its  first  local  aural  transmission 
service.  The  coordinates  for  Channel 
252A  at  Stephens  City  are  39-07-30 
North  Latitude  and  78-04-26  West 
Longitude,  with  a  site  restriction  of  13.3 
kilometers  (8.3  miles)  east  of  Stephens 
City.  Virginia. 

DATES:  Effective  December  8.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 

B.utlnjii  Ciomian.  Modia  Bureau.  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Cjmniission  s  Report 
and  Order,  MB  Docket  No.  03-12. 
adopted  October  22.  2003.  and  released 
October  24.  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
-  inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II.  CY- 
A257.445  12th  Street.  SW.. 
Washington.  DC.  This  document  may 
also  be  purchased  fr(mnhe 
Commission's  duplicating  contractors, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington.  DC  20554,  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  quale.xintSaol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 

Reoulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  lor  Part  73 
continues  to  read  as  follows: 

.Authority:  47  I'  S.C.  1.'54.  303.  334  and  336. 
§73.202     [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Stephens  City.  Channel  252A. 

■  3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
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amended  by  removing  Charles  Town, 
Channel  252A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

(FR  Doc.  03-27820  Filed  11-4-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3230:  MB  Docket  No.  03-174.  RM- 
10754] 

Radio  Broadcasting  Services: 
Ehrenberg.  AZ 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


summary:  The  Audio  Division,  at  the 

request  of  Daniel  R.  Feely,  allots 
Channel  286C2  to  Ehrenberg,  Arizona, 
as  the  community's  first  local  aural 
transmission  service.  See  68  FR  4728.5, 
August  8,  2003.  Channel  286C2  can  be 
allotted  to  Ehrenberg,  consistent  with 
the  minimum  distance  separation 
requirements  of  the  Commission's 
Rules,  provided  there  is  a  site  restriction 
28.8  kilometers  {17.9  miles)  northeast  to 
avoid  short-spacing  to  the  license  sites 
of  Station  KBUX.  Channel  232A, 
Quartzsite.  Arizona  and  Mexican 
Station  XHMC-FM,  Channel  285B, 
Mexicali.  BN.  The  reference  coordinates 
for  Channel  286C2  at  Ehrenberg  are  33- 
48-00  North  Latitude  and  114-19-12 
West  Longitude.  Although  concurrence 
has  been  requested  for  Channel  286C2  at 
Ehrenberg,  notification  has  not  been 
received.  If  a  construction  permit  is 
granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Mexican  government,  the  construction 
permit  will  include  the  following 
condition:  "Use  of  this  allotmeni  is 
subject  to  suspension,  modification,  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessarv  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Mexico's  Secretaria  de 
Comunicaciones  Y  Transportes."  A 
filing  window  for  Channel  286C2  at 
Ehrenberg.  Arizona,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  December  8,  2003 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 

Washinctnn,  DC  20.5 fS4 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 

418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-174, 
adopted  October  22,  2003,  and  released 
October  24,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
quQle\int@aoI  .com 

List  of  Subjects  in  47  CFR  Part  73 
Radio.  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  4"  U.S.C.  154,  303,  334  and  336 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Ehrenberg,  Channel  286C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 

Bureau. 

IFR  Doc.  03-27819  Filed  ll^t-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3336;  MB  Docket  No.  03-168.  RM- 
10747;  MB  Docket  No.  03-169.  RM-10778] 

Radio  Broadcasting  Services:  Crowell, 
TX  and  Florien,  LA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Charles  Crawford,  allots 
Channel  293C3  at  Crowell,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  See  68  FR  47282, 
August  8,  2003.  Channel  293C3  can  be 


allotted  to  Crowell  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  provided  there 
is  a  site  restriction  of  10.7  kilometers 
(6,6  miles)  west  to  avoid  a  short-spacing 
to  the  application  site  of  Station  KBZS, 
Channel  292C2,  Wichita,  Texas.  The 
reference  coordinates  for  Channel  293C3 
at  Crowell  are  34-01-11  North  Latitude 
and  99-49-53  West  Longitude.  The 
Audio  Division,  at  the  request  of  Charles 
Crawford,  allots  Channel  242A  at 
Florien.  Louisiana,  as  the  community's 
first  local  aural  transmission  service. 
See  68  FR  47282,  August  8.  2003. 
Channel  242A  can  be  allotted  to  Florien 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  T^e  reference  coordinates 
for  Channel  242 A  at  Florien  are  31-26- 
37  North  Latitude  and  93-27-26  West 
Longitude.  Filing  windows  for  Channel 
293C3  at  Crowell.  Texas  and  Channel 
242A  at  Florien.  Louisiana  wil]  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  December  8,  2003. 

ADDRESSES:  Federal  Communications 
L.i.in;..i.-Mon,  445  Twelfth  Street.  SW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smitti.  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  Nos.  03-168  and 
03-169,  adopted  October  22,  2003,  and 
released  October  24,  2003.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC's 
Reference  Information  Center,  Portals  IL 
445  Twelfdi  Street,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402.  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint^nol  mm 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.SC  154,  303,  334  and  336. 
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§  73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  adding  Florien.  Channel  242A. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Te.xas.  is  amended  by 
adding  Crovvell.  Channel  293C3. 

hederal  Communications  Commission. 
John  A.  Karousos. 

Assistcml  Chif'f.  Audio  Division.  Media 

Bumau 

[FR  Doc.  0.3-27818  Filed  1 1-4-03;  8:45  am] 
BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  102403A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico: 
Vermilion  Snapper;  Notification  of  an 
Overfished  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (.NMFS),  .National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

C.omnHTcv. 

ACTION:  Determination  of  an  overfished 
fishery. 


SUMMARY:  NIMFS  has  determined  that 
the  Gulf  of  Mexico  vermilion  snapper 
fishery  is  overfished  and  has  notified 
the  Culf  of  Mexico  Fishery  Management 
Council  (Council)  of  related 
responsibilities  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 

Steele,  telephone  727-570-5305,  fax 
727-570-5583,  e-mail 

P/i/7.  Sfpp/p'5'norja.  rjoi'. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  reef  fish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (FMP).  The  FMP  was  prepared 
by  the  Council  and  approved  and 
implemented  by  NMFS  under  the 
authority  of  the  Magnuson-Stevens  Act. 
The  FMP  is  implemented  by  regulations 
at  50  CFR  part  622. 

Determination  of  Overfished  Fishery 

NMFS'  determmation  of  the  status  of 
a  stock  relative  to  overfishing  and  an 
overfished  condition  is  based  on  both 
the  rate  of  removal  of  fish  from  the  stock 
through  fishing  (the  exploitation  rate) 
and  the  current  stock  size.  When  the 


exploitation  rate  jeopardizes  the 
capacity  of  a  stock  to  produce  its 
maximum  sustainable  yield  (MSY)  on  a 
continuing  basis,  overfishing  is 
occurring.  The  exploitation-rate  is 
usually  expressed  in  terms  of  an 
instantaneous  fishing  mortality  rate  (F). 

Another  important  factor  for 
classifying  the  status  of  a  resource  is  the 
current  stock  level.  If  a  stock's  biomass 
falls  below  its  minimum  stock  size 
threshold,  the  capacity  of  the  stock  to 
produce  MSY  on  a  continuing  basis  is 
jeopardized,  and  the  stock  is  considered 
to  be  in  an  overfished  condition. 

Estimated  total  landings  of  Gulf 
vermilion  snapper  peaked  in  the  early 
1990s  and  have  declined  through  the 
late  1990s  for  both  the  commercial  and 
recreational  sector.  Commercial  catches 
dropped  20  percent  over  this  time 
period  while  recreational  catches 
declined  over  30  percent.  Catch  per  unit 
effort,  an  indication  of  abundance, 
declined  in  three  different  fishing 
sectors,  including  the  commercial 
handline  fishery,  and  the  western  and 
eastern  Gulf  paid  passenger  recreational 
fishery  (headboats).  The  decline  in  catch 
per  unit  effort  was  most  extreme  in  the 
eastern  Gulf  headboat  fishery,  with  this 
index  dropping  over  75  percent  in 
value.  Reductions  were  also  seen  from 
1993  to  1999  in  two  fishery- 
independent  surveys. 

The  2001  vermilion  snapper  stock 
assessment  evaluated  the  current 
condition  of  the  Gulf  vermilion  snapper 
stock  using  two  different  scientific 
models:  a  surplus-production  model 
and  a  virtual  population  analysis  (VPA). 
The  VPA  results  varied  greatly 
depending  on  the  inputs  to  the  model. 
Moreover,  vermilion  snapper  are  known 
to  vary  widely  in  their  size  at  age.  As 
a  result,  the  Reef  Fish  Stock  Assessment 
Panel  (RPSAP)  concluded  that  these 
analyses  were  highly  uncertain  and 
excluded  them  from  consideration  of 
stock  status. 

The  sucplus-production  models  gave 
consistent  results  across  a  wide  range  of 
model  inputs,  with  only  one  scenario 
(eliminating  data  from  the  most  recent 
3  years)  showing  significant  differences. 
All  other  model  formulations  indicated 
that  vermilion  snapper  was  overfished 
and  experiencing  overfishing.  The 
preferred  model  formulation  indicated 
that  this  stock  experienced  a  fishing 
mortality  rate  in  1999  nearly  twice  the 
rate  associated  with  MSY  (i.e.,  F,999/ 
Fmsy  =  1.99).  The  estimated  current 
biomass  of  Gulf  vermilion  snapper  was 
3.4  million  lb  (1.5  million  kg),  which 
only  amounts  to  32  percent  of  the 
biomass  expected  at  MSY  and  was  just 
over  half  the  estimated  biomass  in  1986. 


The  RFSAP  supported  the 
assessment's  results  indicating  that  Gulf 
vermilion  snapper  are  overfished  and 
experiencing  overfishing.  The  Gulf  of 
Mexico's  Scientific  and  Statistical 
Committee  concluded  that  the  RFSAP 
report  represented  the  best  available 
scientific  advice  to  the  Council  for 
establishing  catch  limits  for  vermilion 
snapper. 

Section  304(e)  of  the  Magnuson- 
Stevens  Act  requires  that  within  1  year 
of  being  notified  of  the  identification  of 
a  stock  as  being  overfished,  the  affected 
Regional  Fishery  Management  Council 
must  develop  measures  to  end 
overfishing  and  rebuild  the  stock.  On 
October  31,  2003,  the  Administrator, 
Southeast  Region,  NMFS.  notified  the 
Council  of  the  overfished  status  of  the 
Gulf  of  Mexico  vermilion  snapper  and 
requested  that  the  Council  fake 
appropriate  action.  The  letter  to  the 
Council  reads  as  follows: 

October  3\.  2003 
Ms.  Bobbi  Walker.  Chairperson 
Gulf  of  Mexico  Fishery 
Management  Council 
3018  U.S.  Highway  ,301,  Suite  1000 
Tampa.  Florida  33fil9 
Dear  Ms.  Walker: 

This  is  to  inform  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council)  that, 
based  upon  the  best  available  scienlific 
information,  the  National  Marine  Fisheries 
Service  (NOAA  Fisheries)  has  determined 
that  the  Gulf  of  Mexico  vermilion  snapper 
stock  is  overfished  and  undergoing 
overfishing.  This  determination  is  based  on 
the  July  2001  Status  of  the  Vermilion 
Snapper  Fishery  in  the  Gulf  of  Me.xico  Report 
(Assessment  5.0).  the  October  2001  Report  of 
the  Reef  Fish  Stock  Assessment  Panel,  and 
the  Summary  of  the  Standing  and  Special 
Reef  Fish  SSC  .Meeting  from  the  January  2002 
Council  meeting.  The  analyses  concluded 
that  vermilion  snapper  biomass  was  32%  of 
the  biomass  associated  with  maximum 
sustainable  yields  (BMSY)  in  2000.  This 
estimate  fell  well  below  the  minimum  stock 
size  threshold  of  7'5%  of  BMSY.  The  analyses 
also  concluded  that  the  stock  experienced  a 
fishing  mortality  rate  in  1999  of  nearly  twice 
the  rate  associated  with  MSY  (FMSY). 
Several  assessment  scenarios  were  examined, 
all  but  one  of  which  gave  similar  results. 
These  analyses  indicate  that  the  vermilion 
snapper  stock  is  overfished  and  undergoing 
overfishing.  Dr.  Nancy  Thompson.  Director  of 
the  Southeast  Fisheries  Science  Center,  will 
attend  the  November  Council  meeting  to 
respond  to  questions  the  Council  may  have 
regarding  the  assessment. 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  requires 
that  within  one  year  of  the  determination  that 
the  stock  is  overfished  the  Council  must 
propose  a  rebuilding  plan;  however,  as 
pointed  out  in  an  April  12.  2002.  letter  from 
Dr.  Joseph  Powers,  the  Council  must  take 
action  as  soon  as  possible  to  end  overfishing. 
The  2001  stock  assessment  provided 
guidance  on  measures  necessary  to  end 
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overfishing  and  rebuild  the  stock  within  10 
years.  It  estimates  that  40  to  50  percent  catch 
reductions  are  necessary  to  end  overfishing 
and  to  rebuild  vermilion  snapper.  Ongoing 
efforts  have  already  identified  options  to 
achieve  these  reductions. 

We  are  now  required  to  develop  a  formal 
rebuilding  plan.  I  anticipate  that  a  single 
amendment  to  the  Reef  Fish  Fishery 
Management  Plan  can  serve  as  a  rebuilding 
plan  and  also  enact  measures  to  end 


overfishing.  This  administrative  strategy 
could  potentially  delay  efforts  to  end 
overfishing  of  vermilion  snapper. 
Consequently,  I  am  willing  to  issue  an 
interim  rule  sooner,  if  necessary,  to  end 
overfishing  once  suitable  regulations  have 
been  identified. 

I  look  forward  to  working  with  the  Council 
in  developing  a  plan  for  rebuilding  the 
vermilion  snapper  stock. 

Sincerely  yours, 


Roy  E.  Crabtree.  Ph.D. 
Regional  Administrator 

Dated:  October  30,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-27844  Filed  10-31-03;  2:36  pm] 
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rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-CE-27-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  1900C 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  N'otic;e  of  proposed  nilemaking 
(NPRM). 


SUMMARY:  The  FAA  proposes  to  adopt  a 

ivw  dirworthincs.s  directivo  (AD)  for 
( t'rtain  Ravtheon  Model  1900C 
dirplant'.s  This  proposed  AD  would 
rpquirt'  vou  to  replace  the  2n0-amp 
electrical  power  current  limiter  in  the 
landing  gear  uith  a  60-amp  electrical 
power  circuit  breaker.  This  proposed 
AD  is  the  result  of  reports  about  the 
inability  to  automaticallv  lower  the 
landing  gear  and  the  inability  to  operate 
other  related  electrical  systems.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  heat  damage  to 
the  electrical  wiring  in  and  around  the 
landing  gear  electrical  systems 
components,  which  could  result  in  the 
inability  to  operate  critical  control 
systems.  Such  failure  could  lead  to  loss  - 
of  control  of  the  airplane. 
DATES:  We  must  receive  anv  comments 
on  this  proposed  AD  by  January  6.  2004. 
ADDRESSES:  L'se  one  of  the  following  to 
submit  comments  on  this  proposed  AD: 

•  By  mail:  FAA.  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
27-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 

•  By  fax:  (816)  329-3771. 

•  By  e-mail:  9-ACE-Docket@faa.gov. 
Comments  sent  electronicallv  must 
contain  "Docket  No.  2003-CE-27-AD" 
in  the  subject  line  If  vou  send 
comments  electronicallv  as  attached 
electronic  files,  the  files  must  be 


formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Raytheon  Aircraft  Company.  9709  E. 
Central,  Wichita.  Kansas  67201-0085: 
telephone:  (800)  429-5372  or  (316)  676- 
3140. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2003-CE-2I7-AD,  901  Locust.  Room 
506.  Kansaf  City,  Missouri  64106.  Office 
hours  are  a  a.m.  to  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Easterwood,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road.  Wichita. 
Kansas  672S09:  telephone:  (316)  946- 
4132:  facsimile:  (316)  946-4107. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  We  invite  you  to  submit  any 
wTitten  relevant  data,  views,  or 
arguments  regarding  this  proposal.  Send 
your  comments  to  an  address  listed 
under  ADDRESSES.  Include  "AD  Docket 
No.  2003-CE-27-AD"  in  the  subject 
line  of  your  comments.  If  you  want  us 
to  acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it.  We  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  AD.  If  you  contact  us 
through  a  nonwritten  communication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion 

What  events  have  caused  this 
proposed  AD?  We  have  received  a 
report  where  the  landing  gear  would  not 
extend  using  normal  operations  and 
another  report  where  certain  electrical 
system  components  on  the  left  generator 
and  the  center  bus  became  inoperable. 


The  200-amp  current  limiter,  which 
protects  the  landing  gear  power  wiring, 
did  not  operate  correctly.  This  caused 
heat  damage  to  the  wiring  in  the  landing 
gear  power  relay  and  surrounding 
electrical  systems  components. 

The  electrical  system  components  that 
this  condition  potentially  could  affect 
include  prop  deic:e.  surfac:e  deice,  flaps, 
and  left-hand  windshield  anti-ice. 

Installing  a  60-amp  circuit  breaker 
will  protect  the  lancling  gear  motor  and 
associated  circuitry  from  welding  of  the 
landing  gear  power  relay  (  ontacts  and 
sticking. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  not 
corrected,  this  condition  could  result  in 
heat  damage  to  the  electrical  wiring  in 
and  around  the  landing  pear  electrical 
systems  components.  Such  a  condition 
could  lead  to  loss  of  control  of  the 
airplane. 

Is  there  serxice  information  that 
applies  to  this  subject?  Raytheon  has 
issued  Mandatory  Service  Bulletin  SB 
24-2616,  Rev.  1,  Revised:  April.  2002. 

What  are  the  provisions  of  this  service 
information'i' The  service  bulletin 
includes  procedures  for  incorporating  a 
modification  kit  that  replaces  the  200- 
amp  current  limiter  in  the  landing  gear 
motor  with  a  60-amp  circuit  breaker. 

FAAs  Determination  and  Requirements 
of  This  Proposed  AD 

What  has  FAA  derided^  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 
Therefore,  we  are  proposing  AD  action. 

What  ivoLi'd  this  proposed  .AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10. 
2002.  we  published  a  new  version  of  14 
CFR  part  39  (67  FR  47997,  July  22, 
2002).  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39.  we  will  not  include  it  in 
future  AD  actions. 
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Costs  of  Compliance  this  proposed  AD  affects  25  airplanes  in      affected  airplanes?  We  estimate  the 

Hmv  manv  airplanes  would  this  ^^u)l'^:^^^^^^u.i.         .■  r,         following  costs  to  accomplish  tliis 


Labor  cost 


12  workhours  x  $65  per  hour  =  $780  


Parts  cost 


Total  cost  per  airplane 


Total  cost  on  U.S.  operators 


$672 


$780 +  $672  =  $1,452  $1 .452  x  25  =  $36,300. 


Regulator)  Findings 

Would  this  proposed  AD  impact 
various  entities?  We  have  determined 
that  this  proposed  AD  would  not  have 
federalism  implications  under  Executive 
Order  13132.  This  proposed  AD  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulator}-  action?  For 
the  reasons  discussed  above,  I  certify' 
that  this  proposed  AD: 

1.  Is  not  a  "significant  regulatorv 
action"  under  Executive  Order  12866: 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  PR  11034.  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 


Actions 


a  copy  of  this  summarx'  by  sending  d 
request  to  us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2O03-CE-27-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Prfipiiscd   Xmcndmrnt 

Accordingly,  under  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Aufhnritv:  iQ  V  S.C.  106(g).  40113.44701. 

§39.13     iA.Tiended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Raytheon  Aircraft  Companv:  Docket  No. 

2003-CE-27-AD 


Incorporate  Kit  No  114-3036-1.  wtiich  re- 
places ttie  200-amp  landing  gear  electrical 
power  current  llmiter  with  a  60-amp  circuit 
breaker. 


Compliance 


Within  the  next  600  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD.  un- 
less already  accomplished. 


When  Is  the  Last  Date  I  Can  Submit 
(.omments  on  This  Proposed  AD? 

(a)  We  must  receive  comments  on  this 
proposed  airu'orthiness  directive  (AD)  by 
januar>'  6.  2004. 

What  Other  .\Ds  Are  Affected  bv  This 
Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  Model  1900C  airplanes, 
serial  numbers  UB-1  through  UB-35.  that  are 
certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  reports  about 
the  inability  to  automatically  lower  the 
landing  gear  and  the  inability  to  operate 
other  related  electrical  systems.  The  action? 
specified  in  this  AD  are  intended  to  prevent 
heat  damage  to  the  electrical  wiring  in  and 
around  the  landing  gear  electrical  systems 
components,  which  could  result  in  the 
inability  to  operate  critical  control  systems. 
Such  failure  could  lead  to  loss  of  control  of 
the  airplane. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  vou  must 
accomplish  the  following: 


Procedures 


In  accordance  with  Raytheon  Service  Bulletin 
SB  24-2616,  Rev.  1.  Revised:  April.  2002. 


What  About  Alternative  Methods  of 

Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager. 
Wichita  Aircraft  Certification  Office  (ACO). 
FAA.  For  information  on  anv  already 
approved  alternative  methods  of  compliance, 
contact  Bryan  Easterwood,  Aerospace 
Engineer.  Wichita  ACO.  FAA.  1801  Airport 
Road.  Wichita.  Kansas  67209:  telephone: 
(316)  946^132;  facsimile:  (316)  946-4107. 

How  Dn  I  (ict  Cn|)i('s  of  Jhc  Doi  iimeiils 
Referent  I'd  in  this  .\D? 

(g)  You  may  get  copies  of  the  documents 
referenced  in  this  AD  from  Raytheon  .■\ircraft 
Company.  9709  E.  Central.  Wichita,  Kansas 
67201-0085;  telephone:  (800)  429-5372  or 
(316)  676-3140.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 


the  Regional  Counsel.  901  Locust,  Room  506. 
Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
October  30.  2003. 
James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Senice. 

[FR  Doc.  03-27798  Filed  11-1-03:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKei  No   2000-CE-73-AD] 
RiN  212C-AA64 

Airworthiness  Directives:  Bombardier 
Inc.  Model  Otter  DHC-3  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRMj. 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  Bombardier  Inc.  (formerlv 
deHavilland  Inc.)  Model  Otter  DHC-3 
airplanes  that  have  turbine  engines 
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installed  per  one  of  three  supplemental 
type  certificates  (STC).  This  proposed 
AD  would  prohibit  vou  from  operating 
any  affected  airplane  with  these  engine 
and  propeller  configurations  unless  a 
new  STC  for  an  elevator  servo-tab  with 
a  redundant  control  linkage  is  installed. 
This  proposed  AD  also  allows  the 
option  of  future  installations  i)f  one  of 
three  STCs  if  a  new  STC;  for  an  elevator 
servo-tab  with  a  redundant  control 
linkage  is  also  installed.  This  proposed 
AD  is  the  result  of  reports  of  the  control 
rod  to  the  servo  trim  tab  system 
detaching  from  the  servo  trim  tab, 
which  caused  the  ser\'o  trim  tab  to 
flutter  on  airplanes  with  a  turbine 
engine  installed.  We  are  issuing  this 
proposed  AD  to  prevent  a  single  failure 
of  the  elevator  servo  trim  tab  system. 
which  could  cause  severe  elevator 
flutter.  Such  failure  could  lead  to 
possible  loss  of  control  of  the  airplane. 
DATES:  We  must  receive  any  comments 
on  this  proposed  AD  bv  December  15. 
200) 

ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  proposed  AD: 

•  Bv  mail:  F.\A,  Central  Region. 
Office  of  the  Regional  Counsel, 
Attenticm:  Rules  Docket  No.  2000-CE- 
73-AD.  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106. 

•  Byfax:{BW]  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronicalh  must  contain  "Docket  No. 
2000-CE-73-,AD-  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  .ASCII. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from: 

•  For  STC  No.  SA3777NM:  A.M. 
Luton  3025  Eldridge  ,A.venue, 
Bellingham,  Washington,  98225; 
telephone  (360)  671-7817:  facsimile 
(360)671-7820. 

•  For  STC  No.  SA09866SC:  Texas 
Turbine  Conversions,  Inc.,  8955  CR  135, 
Celina  Texas  75009;  telephone:  (972) 
382^402:  facsimile:  (972)  382-4402. 

•  For  STC  No.  SA09857SC:  Canada 
Turbine  Conversions,  Inc,  Lot  16, 
105081  Highway  11,  Pine  Falls  MB  ROE 
IMO,  Canada. 

•  For  STC  No.  SA01059SE:  American 
Aeromotives,  Inc.  (American 
Aeromotives),  3025  Eldridge  Avenue, 
Bellingham,  Washington  98225, 
telephone:  (360)  671-7817:  facsimile: 
(360)671-7820. 

You  may  view  the  .AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2000-CE-73-AD.  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  Office 


hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

•  For  STC:  No.  SA3777NM  or  STC  No. 
SA01059SE:  Richard  Simonson, 
Aerospace  Engineer,  FAA,  Seattle 
Aircraft  Certification  Office  (ACQ),  1601 
Lind  Avenue,  SVV,  Renton,  Washington 
98055;  telephone:  (425)  917-6507; 
facsimile:  (425)  917-6590, 

•  For  STC  No.  SA09866SC:  Richard 
Karanian.  Aerospace  Engineer,  Special 
Certification  Office,  FAA.  Rotorcraft 
Directorate,  Special  Certification  Office, 
2601  Meacham  Boulevard.  Fort  Worth, 
Texas  76193-0190;  telephone:  (817) 
222-5195;  fecsimile:  (817)  222-5959. 

•  For  STC  No.  SA09857SC;  Peter  W. 
Hakala,  Aerospace  Engineer,  FAA, 
Special  Certification  Office,  Rotorcraft 
Directorate,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76193-0190; 
telephone:  (817)  222-5145;  facsimile: 
(8171  222-.5785 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  We  invdte  you  to  submit  any 
written  relel-ant  data,  views,  or 
arguments  regarding  this  proposal.  Send 
your  comments  to  an  address  listed 
under  ADDRESSES.  Include  "AD  Docket 
No.  2000-{.:i:-73-AD"  in  the  subject 
line  of  your  comments.  If  you  want  us 
to  acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it.  We  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you. 

Are  there  any  specific  portions  of  this 
proposed  .AD  I  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  AD.  If  you  contact  us 
through  a  nonwritten  communication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  w'ill 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  data  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion  | 

What  events  have  caused  this 
proposed  AD?  The  FAA  has  received 
several  reports  of  situations  whe're  pilots 
of  Bombardier  Inc.  Model  Otter  DHC-3 
airplanes  with  installed  turbine  engines 
have  experienced  buffeting  of  the 
elevators.  All  pilots  declared  an  « 

emergency  and  safely  landed  their 
aircraft. 

Investigation  found  that  the  control 
rod  to  the  servo  trim  tab  system 


detached  from  the  servo  trim  tab  and 
caused  the  servo  trim  tab  to  flutter.  In 
all  cases,  the  aircraft  had  been  modified 
with  a  Pratt  and  Whitnev  PT6A-135  or 
a  PT6A-34  turbine  engine  per  STC  No. 
SA3777NM. 

The  certification  basis  for  STC 
SA3777NM  includes  freedom  from 
flutter  and  control  reversal  and 
divergence,  required  by  14  CFR 
23.629(f)(1).  Further  review  reveals  that 
this  requirement  was  not  complied  with 
when  the  STC  was  issued.  Subsequent 
to  the  issuance  of  the  STC.  single 
failures  of  the  control  system  for  the 
servo  tab  began  causing  the  servo  tab  to 
flutter.  The  failures  were  attributed  to 
the  increased  velocity  and  airflow  over 
the  servo  tab  caused  by  the  turbine 
conversion. 

As  a  method  of  compliance  with  14 
CFR  23.629(f)(1),  American  .Aeromotives 
has  identified  the  installation  of  STC 
No.  SA01059SE  (a  new  elevator  servo- 
tab  and  redundant  control  linkage)  on 
aircraft  modified  with  a  Pratt  and 
Whitney  PT6A-34/-135  turbine  engine 
per  STC  No.  SA3777NM. 

FAA  has  inspected  affected  airplanes 
with  STC  No.  SA09866SC  or  STC  No. 
SA09857SC  installed  and  confirmed 
that  the  same  unsafe  condition  exists.  At 
this  time,  neither  of  these  two  STC 
holders  has  identified  a  method  of 
compliance  with  14  CFR  23.629(f)(1). 

As  a  method  of  compliance  with  14 
CFR  23.629(f)(1).  FAA  has  identified  the 
installation  of  STC  No.  SA01059SE  (a 
new  elevator  servo-tab  and  redundant 
control  linkage)  on  aircraft  modified 
with  STC  No.  SA09866SC  or  STC  No. 
SA09857SC. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  A  single 
failure  of  the  elevator  servo  trim  tab 
system  could  cause  severe  elevator 
flutter  and  lead  to  possible  loss  of 
control  of  the  airplane. 

Is  there  service  information  that 
apphes  to  this  subject?  American 
Aeromotives  has  issued  Service  Letter 
No,  AAI-DHC3-02.01.  Revision  No:  IR. 
dated  April  9.  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  letter  includes 
procedures  for  incorporating  STC  No. 
SA01059SE,  which  includes  a  new 
elevator  servo-tab  and  redundant 
control  linkage. 

FAA's  Determination  and  Requirements 
of  This  Proposed  AD 

What  has  FAA  decided.^  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 
Therefore,  we  are  proposing  AD  action. 
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What  would  this  proposed  AD 
require?  This  proposed  AD  would 
prohibit  you  irom  operating  any  affected 
airplane  that  incorporates  STC  No. 
SA3777NM.  STC  No.  SA09866SC,  or 
STC  No.  SA09857SC  without 
incorporation  of  STC  No.  SA01059SE. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  we  published  a  new  version  of  14 
CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 


that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Costs  of  Compliance 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  32  airplanes  in 
the  U.S.  registry. 


Labor  cost 


Wnat  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  this 
proposed  modification  (on  Model  DHC- 
3  airplanes  with  a  turbine  engine)  for 
installing  STC  No.  SA01059SE,  a  new 
elevator  servo-tab  and  redundant 
control  linkage.  We  have  no  way  of 
determining  the  number  of  airplanes 
that  mav  need  such  modification: 


Parts  cost 


Total  cost  per  airplane 


20  workhours  x  $65  per  hour  =  $1,300 53  Oqo         $1  .300+$3.000  =  $4,300. 


Compli.tni  ,■  I  imr  oi  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  within  3 
calendar  months  or  250  hours  time-in- 
service  after  the  effective  date  of  this  AD 
whichever  occurs  first. 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  A  single  failure 
of  the  elevator  servo  trim  tab  svstem  is 
a  direct  result  of  airplane  operation  with 
a  turbine  engine  installed.  For  example, 
a  single  failure  of  the  elevator  servo  trim 
tab  system  could  occur  on  an  affected 
airplane  within  a  short  period  of 
airplane  operation  while  vou  could 
operate  another  affected  airplane  for  a 
considerable  amount  of  time  without 
experiencing  a  single  failure  of  the 
elevator  servo  trim  tab  system. 
Therefore,  to  assure  that  a  single  failure 
of  the  elevator  servo  trim  tab  system  is 
detected  and  corrected  in  a  timely 
manner  without  inadvertently 
grounding  any  of  the  affected  airplanes, 
we  are  using  a  compliance  time  based 
upon  both  hours  TIS  and  calendar  tin-.e. 

Regulatory  Findings 

Would  this  proposed  AD  impact 
various  entities?  We  have  determined 
that  this  proposed  AD  would  not  have 
federalism  implications  under  Executive 
Order  13132.  This  proposed  AD  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above.  I  certify 
that  this  proposed  AD: 

1.  Is  not  a  "significant  regulatorv 
action"  under  Executive  Order  12866: 

2.  Is  not  a  "significani  rule"  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979):  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 
a  copy  of  this  summary  by  sending  a 
request  to  us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2000-CE-73-AD"  in  vour  request. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authdiity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 


Bombardier  Inc.:  Docket  No.  2nuu-CE-73- 
AD. 

When  Is  the  Last  Date  I  Can  Submit 
Comments  on  This  Proposed  AD? 

(a)  We  must  receive  comments  on  this 
proposed  airworthiness  directive  (AD)  by 
December  15.  2003. 

What  Other  ADs  Are  Affected  bv  This 
Action? 

(b)  None. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  any  Model  Otter  DHC- 
3  airplane  (all  serial  numbers)  that: 

(1)  Has  a  turbine  engine  installed  per: 
(i)  Supplemental  Type  Certificate  (STC) 

No.  SA3777NM  (A.M.  Luton  installation  of 
Pratt  and  Whitney  PT6A-34/-135  engine); 

(ii)  STC  No.  SA09866SC  (Texas  Turbines 
Conversions.  Inc.  installation  of  Hone\Tvell 
TPE-331  engine):  or 

(iii)  STC  No.  SA09857SC  (Canada  Turbine 
Conversions,  Inc.  installation  of  Walter 
M60lE-n  engine):  and 

(2)  Is  certificated  in  any  categorv. 

What  Is  the  Unsafe  Condition  Presented  in 
This  .\D? 

(d)  This  AD  is  the  result  of  reports  of  the 
control  rod  to  the  servo  trim  tab  svstem 
detached  ft-om  the  servo  trim  tab  causing  the 
ser\o  trim  tab  to  flutter  on  airplanes  with  a 
turbine  engine  installed.  The  actions 
specified  in  this  AD  are  intended  to  prevent 
a  single  failure  of  the  elevator  sen'o  trim  tab 
system  causing  severe  elevator  flutter.  Such 
failure  could  lead  to  possible  loss  of  control 
of  the  airplane. 

What  Must  I  Do  To  .Address  Ihis  Problem: 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 
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Actions 


(1)  Do  not  operate  any  airplane  that  tias  a  tur- 
bine engine  installed  per  STC  No 
SA3777NM,  SA09866SC  or  SA09857SC 
and  DOES  NOT  have  a  new  elevator  servo- 
tab  and  redundant  control  linkage  per  STC 
No   SA01059SE 

(2)  You  may  install  at  the  same  time  a  turbine 
engine  per  STC  No  SA3777NM. 
SA09866SC.  or  SA09857SC  and  a  new  ele- 
vator servo-tab  and  redundant  control  linkage 
per  STC  No  SA01059SE 

(3)  You  may  operate  an  aflected  airplane  in- 
stalled with  a  turbine  engin  per  STC  No. 
SA3777NM,  SA09866SC  or  SA09857SC  if 
you  install  a  new  elevator  servo-tab  and  re- 
dundant control  linkage  per  STC  No. 
SA01059SE 

(4)  Do  not  install  a  turbine  engine  per  STC  No. 
SA3777NM.  SA09866SC  or  SA09857SC.  un- 
less you  have  installed  a  new  elevator  servo- 
tab  and  redundant  control  linkage  per  STC 
No  SA01059SE 


Compliance 


As  of  3  calendar  months  or  250  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  comes  first. 


Prior  to  further  flight  as  of  the  effective  date  of 
this  AD. 


Within  3  calendar  months  or  250  hours  time- 
in-service  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 


As  of  the  eJfective  date  of  this  AD. 


Procedures 


Not  Applicable. 


Per  STC  No.  SA3777NM  and  American 
Aeromotives,  Inc.  DHC-3  Otter  Service  Let- 
ter No  AAI-DHC3-02.01,  Revision  No.  IR, 
dated  Apnl  9,  2002.      ' 

Per  American  Aeromotives.  Inc  DHC-3  Otier 
Service  Letter  No.  AAI-DHC3-02  01.  Revi- 
sion No   IR.  dated  Apnl  9.  2002 


Not  Applicable. 


What  About  Alternative  Methods  of 
Compliance? 

(tl  You  may  reqviest  a  different  method  of 
complianre  or  a  different  compliance  time 
fnr  this  .\D  bv  following  the  procedures  in  14 
(!}-R  39,13-  Send  vour  request  to  the  Manager, 
.Seattle  Aircraft  Certification  Office  (ACQ), 
¥A.\  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact: 

(11  For  STC  No.  SA3777NM  or  STC  No. 
SA01059SE:  Richard  Simonson.  Aerospace 
Engineer.  FAA.  Seattle  Aircraft  Certification 
tJffice  (ACOj.  1601  Lind  Avenue,  SW. 
Kenton.  Washington  98055.  telephone:  (425) 
917-6507:  facsimile:  (425)  917-6590. 

(2)  For  STC  No  SA09866SC:  Richard 
Karanian.  .Aerospace  Engineer.  Special 
C:ertification  Office.  FAA,  Rotorcraft 
Directorate,  Special  Certification  Office.  2601 
Meacham  Boulevard.  Fort  Worth.  Texas 
7619,3-0190:  telephone:  (817)  222-5195; 
facsimile.  (817)  222-5959 

(3)  For  STC  No.  SA09857SC:  Peter  W. 
Hakald.  .Aerospace  Engineer.  F.-\.A.  Special 
Certification  Office,  Rotorcraft  Directorate. 
2601  Meacham  Boulevard,  Fori  Worth,  Texas 
76193-0190;  telephone:  (817)  222-5145; 
facsimile:  (817)  222-5785. 

How  Do  I  Get  Copies  of  the  Documents 
Referenced  in  This  AD? 

(gj  You  may  get  copies  of  the  documents 
referenced  in  this  AD  from  (for  STC  No, 
SA3777NM)  A.M.  Luton.  3025  Eldridge 
Avenue.  Bellingham,  Washington,  98225; 
telephone  (360)  671-7817,  facsimile  (360) 
671-7820  (for  STC  No,  SA09866SC)  Texas 
Turbine  Conversions,  Inc.,  8955  CR  135, 
Celina  Texas  75009;  telephone:  (972)  382- 
4402:  facsimile:  (972)  382-4402:  (for  STC  No. 
S.A09857SC)  Canada  Turbine  Conversions, 
Inc.,  Lot  !5.  105081  Highway  11.  Pine  Falls 
MB  ROE  IMO,  Canada;  and  (for  STC  No. 
S.-\01059SE1  .American  .Aeromotives,  Inc., 
3025  Eldridge  Avenue.  Bellingham, 
Washington  98225.  telephone:  (360)  671- 
7817,  facsimile:  (360)  671-7820.  You  may 
view  these  documents  at  FAA.  Central 


Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  29,  2003. 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  03-27847  Filed  11^-03;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-16147;  Airspace 
Docket  No.  03-AGL-17] 

Proposed  Modification  of  Class  D 
Airspace;  Rapid  City,  SD 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
miidifv  Class  D  airspace  at  Rapid  City, 
SD.  Instrument  Flight  Rules  (IFR) 
Category  E  circling  procedures  have 
become  necessary  at  Ellsworth  AFB, 
Rapid  City,  SD.  Controlled  airspace 
extending  upward  from  the  surface  of 
the  earth  is  needed  to  contain  aircraft 
executing  these  approach  procedures. 
This  action  would  increase  the  area  of 
the  existing  controlled  airspace  for 
Ellsworth  AFB,  Rapid  City,  SD. 
DATES:  Comments  must  be  received  on 
(IT  ht'forf  December  29.  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 


Seventh  Street,  SVV..  Washington,  DC 
20590-0001,  You  must  identih  the 
docket  Number  FAA-200.3-16147/ 
Airspace  Docket  No,  03-.'\GL-17,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  anv  final 
disposition  in  person  in  the  Dnrl^ets 
Office  between  9  a, m.  and  ,5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800^647-5.527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  mav  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
.Avenue,  Des  Plaines,  Illinois  R0018, 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2,i00  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited    ' 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  thev  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal. 
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Commupications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
16147/Airspace  Docket  No.  03-AGL- 
17."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the  . 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination,  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of \PR.Ms 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recentlv 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://iu\^v.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  bttp://vu\-H:access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Office  of  Air  Traffic 
Airspace  Management.  ATA-400.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify'  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  at  Rapid  City,  SD,  for 
Ellsworth  AFB.  Controlled  airspace 
extending  upward  from  the  surface  of 
the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  areas  extending 


upward  from  the  surface  of  the  earth  are 
published  in  paragraph  5000  of  FAA 
Order  7400. 9L  dated  September  2,  2003. 
and  effective  September  16,  2003,  which 
IS  incorporated  by  reference  in  14  the 
Class  E  designations  listed  in  this 
document  would  be  published 
subsequentlv  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  airnavigation.  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significAut  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows- 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120,  E.G.  10854.  24  FR  9565,  3  CFR  1959- 

1963  Comp..  p.  389. 

§71.1     [Amended]  ' 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 


That  airspace  extending  upward  from  the 
surface  to  and  including  5.800  feet  MSL  and 
within  a  5.9-niile  radius  of  Ellsworth  AFB  to 
the  Rapid  City  Regional  Airport  4.4-mile 
radius,  excluding  that  airspace  south  of  a  line 
between  the  intersection  of  the  Ellsworth 
AFB  4.7-mile  radius  and  the  Rapid  City 
Regional  Airport  4.4-mile  radius.  This  Class 
D  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  lime 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directon,'" 
*         *         *  «         « 

Issued  in  Des  Plaines.  Illinois  on  October 
9,  2003. 

Nancy  B.  Shelton. 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 

|FR  Doc.  03-27752  Filed  11^-03;  8:45  am] 
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Paragraph  5000    Class  D  airspace 

AGL  SOD  Rapid  City  Ellsworth  AfB   SI) 
[Revised] 

Rapid  City,  Ellsworth  AFB.  SD 

(Lat.  44='08'42"N.,  long.  103°06'13"  W.) 
Rapid  City  Regional  Airport,  SD 

(Lat.  44°02'43"N.,  long  103°03'27''W 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

•26  CFR  Part  1 
[REG-1 46692-03] 

PIN'  1545-~BC5S 

Mortgage  Revenue  Bonds 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 

Trcasurv. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  regarding  the  limitation  on  the 
effective  rate  of  mortgage  interest  for 
purposes  of  mortgage  revenue  bonds 
issued  by  State  and  local  governments. 
This  document  also  comains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  Januarv  7.  2004. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  (anuarv  28. 
2004.  at  10  a.m..  must  be  received  bv 
January  7.  2004. 

ADDRESSES:  Send  submissions  to 
CC:PA:LPD:PR  (REG-1 46692-03).  room 
5203.  Infernal  Revenue  Ser\ice.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Fridav 
between  the  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:LPD:PR  (REG-146692-03). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  to  the  IRS  Internet  site  at 
http://i\'\\iv. irs.gov/regs.  The  public 
hearing  will  be  held  in  the  Auditorium. 
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Interna!  Revenue  Building,  1111 
Constitution  Avenue.  N\V.,  Washington. 

or 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  reguiation.s.  Michael  P. 
Brewer.  (202)  622-.3980;  rcjncerning 
submissions  of  comments,  the  hearing, 
and  requests  to  be  placed  on  the 
building  access  list  to  attend  the 
meeting.  Treena  V.  Garrett.  (202)  622- 
uni  (nut  tr)li-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  103(a)  of  the  Internal  Revenue 
Code  of  1986  (Code)  provides  that, 
generally,  interest  on  any  State  or  local 
bond  is  not  int:luded  in  gross  income. 
However,  this  exclusion  does  not  apply 
to  anv  private  activity  bond  that  is  not 
a  qualified  bond. 

A.  Mortgage  Revenue  Bonds 

Section  141(e)(1)  provides  that  a 
qualified  mortgage  bond  or  a  qualified 
veterans'  mortgage  bond  (together, 
mortgage  revenue  bonds)  issued  under 
section  14,3  may  be  a  qualified  bond. 

Sections  143(a)(2)(A)(ii)  and  143(b) 
provide,  in  part,  that  for  an  issue  to  be 
an  issue  of  qualified  mortgage  bonds  or 
qualififnl  veterans'  mortgage  bonds, 
respectively,  the  issue  must  satisfy  the 
requirements  of  section  143(g).  Section 
143(g)(1)  provides  that  an  issue  will 
meet  the  requirements  of  section  143(g) 
if  ihe  issue  satisfies  the  requirements  of 
section  143(g)(2)  and,  in  the  case  of  an 
issue  95  percent  or  more  of  the  net 
proceeds  of  which  are  to  be  used  to 
provide  residences  for  veterans,  if  the 
issue  satisfies  the  requirements  of 
section  143(g)(3). 

Section  143(g)(2l(A)  provrdes  that  an 
issue  will  meet  the  requirements  of 
section  143(g)(2)  only  if  the  excess  of  (1) 
the  effective  interest  rate  on  the 
mortgages  provided  under  the  issue, 
over  (2)  the  yield  on  the  issue,  is  not 
greater  than  1.125  percentage  points. 

Section  143(g)(2)(B)(i)  provides  that  in 
determining  the  effective  rate  of  interest 
on  any  mortgage  for  purposes  of  section 
143(gj(2).  all  fees,  charges,  and  other 
amounts  borne  by  the  mortgagor  that  are 
attributable  to  the  mortgage  or  the  bond 
issue  are  taken  into  account. 

.Section  143(g)(2)(B)(ii)  provides  that, 
for  purposes  of  determining  the  effective 
rate  of  mortgage  interest,  the  following 
Items  (among  others)  shall  be  treated  as 
borne  by  the  mortgagor;  (1)  All  points  or 
similar  charges  paid  by  the  seller  of  the 
property;  and  (2'  the  excess  of  the 
aniounts  received  from  any  person  other 
than  the  mortgagor  by  any  person  in 
connection  with  the  acquisition  of  the 
mortgagor's  interest  in  the  property  over 


the  usual  and  reasonable  acquisition 
costs  of  a  person  acquiring  like  property 
when  owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds.        [ 

Section  143(g}(2)(B}{iii)  provides  that, 
for  purposes  of  determining  the  effective 
rate  of  mortgage  interest,  the  following 
items  shall  not  be  taken  into  account:  (1) 
Any  expected  rebate  of  arbitrage  profits: 
and  (2)  any  application  fee,  survey  fee, 
credit  report  fee,  insurance  charge,  or 
similar  amount  to  the  extent  such 
amount  does  not  exceed  amounts 
charged  in  such  area  in  cases  when 
owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds.  The  exclusion  for  application 
fees,  survey  fees,  credit  report  fees, 
insurance  charges,  or  similar  amounts 
does  not  apply  to  origination  fees, 
points,  or  similar  amounts. 

In  the  cage  of  an  issue  95  percent  or 
more  of  the  net  proceeds  of  which  are 
to  be  used  to  provide  residences  for 
veterans,  section  143(g)(3)  provides  that 
certain  earnings  on  nonpurpose 
investments  must  either  be  paid  or 
credited  to  mortgagors,  or  paid  to  the 
United  States,  in  certain  circumstances. 

In  the  Tax  Reform  Act  of  1986,  Pub. 
L.  No.  99-514  (the  1986  Act),  Congress 
reorganized  sections  103  and  103 A  of 
the  Interna)  Revenue  Code  of  1954  (1954 
Code)  regarding  tax-exempt  bonds  into 
sections  11X3  and  141  through  150  of  the 
Code.  Congress  intended  that  to  the 
extent  not  amended  by  the  1986  Act,  all 
principles  of  pre-1986  Act  law  would 
continue  to  apply  to  the  reorganized 
provisions,  2  H.R,  Conf.  Rep.  No.  841, 
99th  Cong.,  2d  Sess.  11-686  (1986), 
1986-3  (Vol.  4)C.B.  686. 

Interpreting  section  103A(i)(2)(B)(iii) 
of  the  1954  Code,  which  is  substantially 
identical  to  section  143(g){2)(B)(iii)  of  ' 
the  Code,  §6a,103A-2(i)(2)(ii)(C)  of  the 
Temporary  Income  Tax  Regulations 
provides  the  following:  "For  example, 
amounts  paid  for  FHA.  VA,  or  similar 
private  mortgage  insurance  on  an 
individuals  mortgage  need  not  be  taken 
into  account  so  long  as  such  amounts  do 
not  exceed, the  amounts  charged  in  the 
area  with  respect  to  a  similar  mortgage 
that  is  not  financed  with  qualified 
mortgage  bonds.  Premiums  charged  for 
pool  mortgage  insurance  will  be 
considered  amounts  in  excess  of  the 
usual  and  reasonable  amounts  charged 
for  insurance  in  cases  where  owner 
financing  is  not  provided  through  the 
use  of  qualified  mortgage  bonds."  Pool 
mortgage  insurance  is  not  defined  in  the 
regulationsL 

B.  Qualified  Guarantees 

Under  §  1.148-4(f).  for  purposes  of 
computing  yield  on  an  issue,  fees  paid 


for  a  qualified  guarantee  for  the  issue 
are  treated  as  additional  interest  on  the 
issue.  In  general,  a  guarantee  is  a 
qualified  guarantee  if;  (1)  As  of  the  date 
the  guarantee  is  obtained,  the  issuer 
reasonably  expects  that  the  present 
value  of  the  fees  for  the  guarantee  will 
be  less  than  the  present  value  of  the 
expected  interest  savings  on  the  issue  as 
a  result  of  the  guarantee;  (2)  the 
arrangement  creates  a  guarantee  in 
substance:  and  (3)  the  fees  for  the 
guarantee  do  not  exceed  a  reasonable, 
arm's-length  charge  for  the  transfer  of 
credit  risk.  The  regulations  provide  that 
the  guarantee  of  a  loan  of  proceeds  of  an 
issue,  as  opposed  to  a  guarantee  of  the 
issue,  may  constitute  a  qualified 
guarantee,  but  this  rule  does  not  apply 
to  guarantees  of  mortgages  financed 
with  mortgage  revenue  bonds. 

Explanation  of  Provisions 

A.  Pool  Mortgage  Insurance 

Recently,  questions  have  arisen 
regarding  whether  an  issuer  should  be 
required  to  treat  the  portion  of  the 
interest  payments  on  a  pool  of 
mortgages  used  to  pay  fees  for  a 
guarantee  of  a  pass-through  security 
backed  by  the  pool  of  mortgages  as  an 
amount  borne  by  the  mortgagors  that 
must  be  taken  into  account  in 
determining  the  effective  rate  of  interest 
on  the  mortgages  for  purposes  of  section 
143(g).  Taking  the  guarantee  fees  into 
account  results  in  a  higher  effective  rate 
of  interest  on  the  mortgages  than  if  the 
fees  were  not  taken  into  acc;ount. 

The  IRS  and  Treasury  Department 
have  determined  that  the  guarantee  fees 
should  not  be  treated  as  amounts  borne 
by  the  mortgagors  that  must  be  taken 
into  account  in  determining  the 
effective  rate  of  interest  on  the 
mortgages  for  purposes  of  section 
143(g).  An  issuer  may  achieve 
substantially  the  same  result  as  not 
taking  the  guarantee  fees  into  account  in 
computing  the  effective  rate  of  interest 
on  the  mortgages  by  substituting  a 
qualified  guarantee  on  the  bonds  for  the 
guarantee  of  the  pool  of  mortgages.  If  an 
issuer  does  not  take  the  mortgage 
guarantee  fees  into  account  in 
computing  the  effective  rate  of  interest 
on  the  mortgages,  the  difference 
between  the  bond  yield  and  the  effective 
rate  on  the  mortgages  is  reduced 
because  the  effective  rate  on  the 
mortgages  is  reduced.  A  qualified 
guarantee  of  the  bonds  accomplishes  the 
same  result  by  increasing  bond  vield, 
rather  than  reducing  the  effective  rate  of 
interest  on  the  mortgages.  Issuers  should 
not  be  required  to  change  the  form  of 
their  transactions  in  these 
circumstances. 
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Accordingly,  to  the  extent  the 
amounts  charged  for  a  guarantee  of  a 
pool  of  mortgages  do  not  exceed 
amounts  charged  in  the  area  in  cases 
when  owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds,  the  proposed  regulations  provide 
that  such  amounts  are  not  treated  as 
borne  by  the  mortgagors  and  are  not 
taken  into  account  in  determining  the 
effective  rate  of  interest  on  the 
mortgages  for  purposes  of  section 
143(g). 

B.  Proposed  Regulations 

The  proposed  regulations  create  a 
new  §  1.143(g)-l.  The  proposed 
regulations  provide  that  an  issue 
satisfies  the  requirements  of  section 
143(g)  only  if  the  issue  meets  the 
requirements  of  §  1.143(g)-l(b)  and.  in 
the  case  of  an  issue  95  percent  or  more 
of  the  net  proceeds  of  which  are  to  be 
used  to  provide  residences  for  veterans, 
the  issue  also  meets  the  requirements  of 
§  1.143(g)-l(c).  The  requirements  of 
section  143(g)  and  the  proposed 
regulations  are  applicable  in  addition  to 
the  requirements  of  section  148  and 
§§  1.148-0  through  1.148-11. 

The  proposed  regulations  provide  that 
an  issue  shall  be  treated  as  meeting  the 
requirements  of  §  1.143(g)-l(b)  only  if 
the  excess  of  (1)  the  effective  rate  of 
interest  on  the  mortgages  financed  by 
the  issue,  over  (2)  the  yield  on  the  issue. 
is  not  greater  over  the  term  of  the  issue 
than  1.125  percentage  points. 

In  determining  the  effective  rate  of 
interest  on  any  mortgage,  the  proposed 
regulations  provide  that  all  fees, 
charges,  and  other  amounts  borne  by  the 
mortgagor  that  are  attributable  to  the 
mortgage  or  to  the  bond  issue  are  taken 
nito  account.  Such  amounts  include 
points,  commitment  fees,  origination 
fees,  servicing  fees,  and  prepayment 
penalties  paid  by  the  mortgagor. 

The  proposed  regulations  provide  that 
items  that  are  treated  as  borne  by  the 
mortgagor  and  are  taken  into  account  in 
calculating  the  effective  rate  of  interest 
also  include;  (1)  All  points,  commitment 
fees,  origination  fees,  or  similar  charges 
borne  by  the  seller  of  the  property:  and 
(2)  the  excess  of  any  amounts  received 
from  any  person  other  than  the 
mortgagor  by  any  person  m  connection 
with  the  acquisition  of  the  mortgagor's 
interest  in  the  property  over  the  usual 
and  reasonable  acquisition  costs  of  a 
person  acquiring  like  property  where 
owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds. 

The  proposed  regulations  further 
provide  that  the  following  items  are  not 
treated  as  borne  by  the  mortgagor  and 
are  not  taken  into  account  in  calculating 


the  effective  rate  of  interest:  (1)  Any 
expected  rebate  of  arbitrage  profit:  and 
(2)  any  application  fee,  survev  fee, 
credit  report  fee,  insurance  charge  or 
similar  settlement  or  financing  cost  to 
the  extent  such  amount  does  not  exceed 
amounts  charged  in  the  area  in  cases 
where  owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds. 

With  respect  to  insurance  charges,  the 
proposed  regulations  provide  that 
amounts  paid  for  Federal  Housing 
Administration,  Veterans' 
Administration,  or  similar  private 
mortgage  insurance  on  an  individual's 
mortgage,  or  amounts  paid  for  pool 
mortgage  insurance  on  a  pool  of 
mortgages,  are  not  taken  into  account  so 
long  as  such  amounts  do  not  exceed  the 
amounts  charged  in  the  area  with 
respect  to  a  similar  mortgage,  or  pool  of 
mortgages,  that  is  not  financed  with. 
mortgage  revenue  bonds.  Moreover,  for 
this  purpose,  amounts  paid  for  pool 
mortgage  insurance  include  amounts 
paid  to  an  entity  (for  example,  the 
Government  National  Mortgage 
Association,  the  Federal  National 
Mortgage  Association,  the  Federal  Home 
Loan  Mortgage  Corporation,  or  other 
mortgage  insurer)  to  directly  guarantee 
the  pool  of  mortgages  financed  with  the 
bonds,  or  to  guarantee  a  pass-through 
security  backed  by  the  pool  of  mortgages 
financed  with  the  bonds. 

The  proposed  regulations  do  not 
provide  guidance  regarding  all  aspects 
of  the  application  of  section  143(g)(2). 
The  proposed  regulations  provide  that 
to  the  extent  not  inconsistent  with  the 
1986  Act  or  subsequent  law,  the 
provisions  of  §  6a.l03A-2{i)(2)  (other 
than  paragraphs  (i)(2)(i)  and  (i)(2)(ii)(A) 
through  (O)  apply  to  provide  additional 
rules  relating  to  compliance  with  the 
requirement  that  the  effective  rate  of 
mortgage  interest  not  exceed  the  bond 
yield  by  more  than  1.125  percentage 
points. 

The  proposed  regulations  also  do  not 
provide  guidance  regarding  the 
application  of  section  143(g)(3).  The 
proposed  regulations  provide  that  to  the 
extent  not  inconsistent  with  the  1986 
Act  or  subsequent  law,  the  provisions  of 
§  6a.l03A-2(i)(4)  apply  to  provide 
guidance  regarding  the  application  of 
section  143(g)(3). 

Proposed  Effective  Dates 

The  proposed  regulations  will  apply 
to  bonds  sold  on  or  after  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register,  that  are  subject  to 
section  143.  Issuers  may  also  apply  the 
proposed  regulations  in  whole,  but  not 
in  part,  to  bonds  sold  on  or  after 
November  5,  2003  and  before  the  date 


of  publication  of  final  regulations  m  the 
Federal  Register,  that  are  subject  to 
section  143.  In  addition,  issuers  may 
apply  the  proposed  regulations  in 
whole,  but  not  in  part,  to  any  bonds  that 
are  sold  before  November  5.  2003.  and 
subject  to  section  143.  Finally,  subject  to 
the  applicable  effective  dates  for  the 
corresponding  statutory  provisions, 
issuers  may  apply  the  proposed 
regulations  in  whole,  but  not  in  part,  to 
any  bonds  that  are  subject  to  section 
103A(i)ofthe  1954  Code. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulaton,'  assessment  is  not  required,  it 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatorv'  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  The  IRS  and 
Treasury  Department  request  comments 
on  all  aspects  of  the  proposed 
regulations.  Comments  are  also 
requested  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Januan,'  28,  2004,  at  10  a.m.  in  the 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  N\V.. 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  lobby  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  vour  name 
placed  on  the  building  access  list  • 
att^-nd  the  hearine  ype  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  January  7,  2004, 
and  submit  an  outline  of  the  topics  to 
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be  discussed  and  the  amount  of  time  to 
be  devoted  to  each  topic  bv  January  7. 
2004. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
t:omments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  pniK  ipa!  authors  of  these 
regulations  are  Timothy  L-  Jones  and 
Michael  P.  Brewer.  Office  of  Associate 
Chief  Counsel  (Tax-exempt  and 
Government  Entities),  IRS,  and  Bruce  M. 
Serchuk.  Office  of  Tax  Policy.  Treasury' 
Department.  However,  other  personnel 
from  the  IRS  and  Treasufv  Department 
participated  in  their  development. 

List  of  Subjects  in  2b  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
fur  part  1  continues  to  read  in  part  as 
follows: 

Authoritv :  26  U.S.C.  7805  *    *    * 

Par.  2.  Section  I.143(g}-1  is  added  to 

read  as  follows: 

§1.143(g)-1     Requirements  related  to 
arbitrage. 

t  i)  In  generul.  Under  section  143.  for 
an  issue  to  be  an  issue  of  qualified 
mortgage  bonds  or  qualified  veterans' 
mortgage  bonds  (together,  mortgage 
rp\  enue  bonds),  the  requirements  of 
secticm  14,3(g)  must  be  satisfied.  An 
issue  satisfies  the  requirements  of 
section  143(g)  only  if  such  issue  meets 
the  requirements  of  paragraph  (b)  of  this 
section  and.  in  the  case  of  an  issue  95 
percent  or  more  of  the  net  proceeds  of 
which  axe  to  be  used  to  provide 
residences  for  veterans,  such  issue  also 
meets  the  requirements  of  paragraph  (c) 
of  this  section.  The  requirements  of 
section  143(g)  and  this  section  are 
applicable  in  addition  to  the 
requirements  of  section  148  and 
§§  1.148-0  through  1.148-11 

(b)  Effective  rate  of  mortgage  interest 
not  to  exceed  bond  yield  by  more  than 
1.125  percentage  points — (1 )  Maximum 
yield  An  issue  shall  be  treated  as 
meeting  the  requirements  of  this 
paragraph  (b)  only  if  the  excess  of  the 
effective  rate  of  interest  on  the 


mortgages'  financed  by  the  issue,  over 
the  yield  on  the  issue,  is  not  greater  over 
the  term  of  the  issue  than  1.125 
percentage  points. 

(2)  Effective  rate  of  interest,  (i)  In 
determining  the  effective  rate  of  interest 
on  any  mdrtgage  for  purposes  of  this 
paragraph  (b).  there  shall  be  taken  into 
account  all  fees,  charges,  and  other 
amounts  borne  by  the  mortgagor  that  are 
attributable  to  the  mortgage  or  to  the 
bond  issu9.  Such  amounts  include 
points,  commitment  fees,  origination 
fees,  servicing  fees,  and  prepayment 
penalties  paid  by  the  mortgagor. 

(ii)  Items  that  shall  be  treated  as  borne 
by  the  mortgagor  and  shall  be  taken  into 
account  in  calculating  the  effective  rate 
of  interestjalso  include: 

(A)  All  joints,  commitment  fees, 
origination  fees,  or  similar  charges 
borne  by  the  seller  of  the  property;  and 

(B)  The  excess  of  any  amounts 
received  fiom  any  person  other  than  the 
mortgagor|by  any  person  in  connection 
with  the  acquisition  of  the  mortgagor's 
interest  in! the  property  over  the  usual 
and  reasoOable  acquisition  cqgts  of  a 
person  acquiring  like  property  when 
owner-fin  jncing  is  not  provided 
through  tl^  use  of  mortgage  revenue 
bonds. 

(iii)  The  following  items  shall  not  be 
treated  as  borne  by  the  mortgagor  and 
shall  not  be  taken  into  account  in 
calculating  the  effective  rate  of  interest: 

(A)  A.ny  expected  rebate  of  arbitrage 
profit  under  paragraph  (c)  of  this 
section:  arid 

(B)  Any  application  fee,  survey  fee, 
credit  report  fee,  insurance  charge  or 
similar  settlement  or  financing  cost  to 
the  extent  such  amount  does  not  exceed 
amounts  charged  in  the  area  in  cases 
when  owner-financing  is  not  provided 
through  the  use  of  mortgage  revenue 
bonds.  For  example,  amounts  paid  for 
Federal  Housing  Administration, 
Veterans'  Administration,  or  similar 
private  mortgage  insurance  on  an 
individual's  mortgage,  or  amounts  paid 
for  pool  mortgage  insurance  on  a  pool 
of  mortgages,  are  not  taken  into  account 
so  long  as  such  amounts  do  not  exceed 
the  amounts  charged  in  the  area  with 
respect  to  a  similar  mortgage,  or  pool  of 
mortgages,  that  is  not  financed  with 
mortgage  revenue  bonds.  For  this 
purpose,  Mnounts  paid  for  pool 
mortgage  insurance  include  amounts 
paid  to  an  entity  (for  example,  the 
Government  National  Mortgage 
Association,  the  Federal  National 
Mortgage  Association  (FNMA),  the 
Federal  Home  Loan  Mortgage 
Corporation,  or  other  mortgage  insurer) 
to  directly  guarantee  the  pool  of 
mortgages  financed  with  the  bonds,  or 
to  guarantee  a  pass-through  seciurity 


backed  by  the  pool  of  mortgages 
financed  with  the  bonds, 

(C)  The  following  example  illustrates 
the  provisions  of  this  paragraph 
{b)(2)(iii): 

Example.  Housing  Authority  X  issues 
bonds  intended  to  be  qualified  mortgage 
bonds  under  section  14.3(a).  .'M  the  time  the 
bonds  are  issued,  X  enters  into  an  agreement 
with  a  group  of  mortgage  lending  institutions 
(lenders)  under  which  the  lenders  agree  to 
originate  and  service  mortgages  that  meet 
certain  specified  requirements.  After 
originating  a  specified  amount  of  mortgages, 
each  lender  issues  a    pass-though  security" 
(each,  a  PTS)  baclsed  bv  the  mortgages  and 
sells  the  PTS  to  X.  l!nder  the  terms  of  the 
PTS,  the  lender  pays  X  an  amount  equal  to 
the  regular  monthl\-  payments  on  the 
mortgages  (less  certain  fees),  whether  or  not 
received  by  the  lender  (plus  any  prepayments 
and  liquidation  proceeds  in  the  event  of  a 
foreclosure  or  other  disposition  of  anv 
mortgages).  FNMA  guarantees  the  timely 
payment  of  principal  and  interest  on  each 
PTS.  From  the  payments  received  from  each 
mortgagor,  the  lender  pays  a  fee  to  FNMA  for 
its  guarantee  of  the  PTS.  The  amounts  paid 
to  FNMA  do  not  exceed  the  amounts  charged 
in  the  area  with  respect  to  a  similar  pool  of 
mortgages  that  is  not  financed  with  mortgage 
revenue  bonds.  L'nder  this  paragraph 
(b)(2)(iii),  the  fees  for  the  guarantee  provided 
by  F'NMA  are  an  insurance  charge  because 
the  guarantee  is  pool  mortgage  insurance. 
Because  the  amounts  charged  for  the 
guarantee  do  not  exceed  the  amounts  charged 
in  the  area  with  respect  to  a  similar  pool  of 
mortgages  that  is  not  financed  with  mortgage 
revenue  bonds,  the  amounts  charged  for  the 
guarantee  are  not  taken  into  account  in 
computing  the  effective  rate  of  interest  on  the 
mortgages  financed  with  X's  bonds. 

(3)  Additional  rules.  To  the  extent  not 
inconsistent  with  the  Tax  Reform  Act  of 
1986.  Public  Law  99-514  (the  198B  Act), 
or  subsequent  law.  §  6a.l03A-2(i)(2) 
(other  than  paragraphs  (i)(2)(i)  and 
(i}(2)(ii)(A)  through  (C))  of  this  chapter 
applies  to  provide  additional  rules 
relating  to  compliance  with  the 
requirement  that  the  effective  rate  of 
mortgage  interest  not  exceed  the  bond 
yield  by  more  than  1.125  percentage 
points. 

(c)  Arbitrage  and  investment  gains  to 
be  used  to  reduce  costs  of  owner- 
financing.  As  provided  in  section 
143(g)(3).  certain  earnings  on 
nonpurpose  investments  must  either  be 
paid  or  credited  to  mortgagors,  or  paid 
to  the  United  States,  in  certain 
circumstances.  To  the  extent  not 
inconsistent  with  the  1986  Act  or 
subsequent  law.  §6a.l03A-2(i)(4)  of  this 
chapter  applies  to  provide  guidance 
relating  to  compliance  with  this 
requirement. 

(d)  Effective  Dates — (1 )  In  general. 
Except  as  otherwise  provided  in  this 
section.  §  1.143(g)-l  applies  to  bonds 
sold  on  or  after  the  date  of  publication 
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of  final  regulations  in  the  Federal 
Register,  that  are  subject  to  section  143. 
I>su<TS  may  apply  §  1.143{g)-l.  in 
w  hole,  but  not  in  part,  to  bonds  sold  on 
or  after  November  5,  2003  and  before 
the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  that 
are  subject  to  section  143. 

(2)  Permissive  retroactive  application 
in  whole.  Except  as  provided  in 
paragraph  (d)(4)  of  this  section,  an 
issuer  may  apply  §  1.143(g)-l.  in  whole, 
but  not  in  part,  to  any  bonds  that  are 
sold  before  November  5,  2003.  and 
subject  to  section  143. 

(3)  Bonds  subject  to  the  Internal 
Revenue  Code  of  1954.  Except  as 
provided  in  paragraph  {d)(4)  of  this 
section,  and  subject  to  the  applicable 
effective  dates  for  the  corresponding 
statutory  provisions,  an  issuer  mav 
apply  §  1.143(g)-l.  in  whole,  but  not  in 
part,  to  any  bonds  that  are  subject  to 
section  103A(i)  of  the  Internal  Revenue 
Code  of  1954. 

(4)  Special  rule  for  pre-July  1.  1993 
bonds.  To  the  extent  that  an  issuer 
applies  this  section  to  anv  bonds 
pursuant  to  paragraph  (d)(2)  or  (d)(3)  of 
this  section,  §6a.l03A-2(i)(3)  of  this 
chapter  also  applies  to  the  bonds  if  the 
bonds  were  issued  before  Julv  1.  1993. 

Mark  E.  Matthews. 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-27866  Filed  11-1-03;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
[REG-1 08524-00] 
RIN-1545-AY28 

Section  1446  Regulations;  Correction 

AGENCY:  internal  Revenue  Service  (IRS). 

Treasurv. 

ACTION:  Correction  to  a  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  September  3.  2003 
(68  FR  52466)  regarding  the  obligation 
of  a  partnership  to  pay  a  withholding 
tax  on  effectively  connected  taxable 
income  allocable  under  section  704  to  a 
foreign  partner. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  ).  Sotos  at  U02j  b22-3860  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  704  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  this  notice  of  proposed 
rulemaking  contains  errors  that  mav 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  notice 
of  proposed  rulemaking  (REG-108524- 
00),  which  is  the  subject  of  FR.  Doc.  03- 
22173,  is  corrected  as  follows: 

1.  On  page  52469.  column  2,  in  the 
preamble,  under  the  paragraph  headmg 
"Special  Rules  for  Tiered  Trust  or  Estate 
Structures— §1.1446-3(d)(2)(iii)",  first 
paragraph,  line  4.  the  language  "1446(d) 
to  provide  that  a  foreign  trust's"  is 
corrected  to  read  "1446(d)  to  provide 
that  amounts  withheld  on  a  foreign 
trust's". 

§1.1461-1      [Corrected] 

2.  On  page  52483.  column  1, 

§  1.1461-1.  paragraph  (a)(1).  line  13,  the 
language  "under  §  11446-4(g).  The 
previous  two"  is  corrected  to  read 
"under  §  i.i446-4(g).  The  previous 
two." 

Cynthia  E.  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch.  Legal  Processing  Division.  Associate 
Chief  Counsel.  (Procedures  and 
Administration). 

[FR  Doc.  0.3-27865  Filed  11-4-03:  8:45  am] 

BILLING  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[SIP  NO,  MT-O0i-0O47b   WY-OC -001  Ob. 
WY-O01-O0i1b.  WY-0C1-O012b    FRL-7573- 
3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  States 
of  Montana  and  Wyoming:  Revisions 
to  the  Administrative  Rules  of 
Montana:  New  Source  Performance 
Standards  for  Wyoming  and  Montana 

AGENCY:  Envuuiiiiu-nidi  i'luu^cuon 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  take 
direct  final  action  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Governor  of  Montana 
on  October  28.  2002.  The  October  28. 
2002  submittal  revises  tlie 


Administrative  Rules  of  Montana  (ARM) 
by  updating  the  Incorporation  bv 
Reference  rules,  deleting  the  definition 
for  volatile  organic  compounds  (V'OCs). 
and  making  other  minor  corrections  to 
the  rules.  The  October  28.  2002 
submittal  also  makes  revisions  to  the 
Yellowstone  Countv  Air  Pollution 
Control  Program  (YCAPCP).  EPA  is  only 
approving  the  revisions  to  the  section  of 
the  YCAPCP  that  has  been  approved 
into  the  SIP. 

EPA  is  also  announcing  that  on  June 
24.  2003  and  August  13,  2003.  we 
updated  the  delegation  of  authority  for 
the  implementation  and  enforcement  of 
the  New  Source  Performance  Standards 
(NSPS)  to  the  State  of  Montana  and  the 
State  of  Wyoming,  respectively.  The 
intended  effect  of  this  action  is  to  make 
these  revisions  federally  enforceable. 
This  action  is  being  taken  under 
sections  110  and  111  of  the  Clean  Air 
Act.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register.  EPA  is 
approving  the  States  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 
DATES:  Written  comments  must  be 
received  on  or  before  December  5.  2003. 
ADDRESSES:  Written  comments  mav  be 
mailed  to  Richard  R.  Long.  Director.  Air 
and  Radiation  Program.  Mailcode  SP- 
AR. Environmental  Protection  Agencv 
(EPA).  Region  8.  999  18th  Street.  Suite 
300.  Denver.  Colorado  80202-2466. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  (sections  (I)(B)(l)(i) 
through  (iii)  of  the  SUPPLEMENTARY 
INFORMA"nON  section)  described  in  the 
direct  final  rule  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 
Copies  of  the  documents  relevant  to  this 
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action  are  available  for  public 
inspection  Monday  through  Friday,  8 
am,  to  4  p.m.  excluding  federal 
Holidays,  at  the  Air  and  Radiation 
Program.  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202-2466. 
Copies  of  the  .State  documents  relevant 
to  this  action  are  available  for  public 
inspection  at  the  Montana  Department 
of  Environmental  Quality,  Air  and 
Waste  Management  Bureau,  1520  E.  6th 
.•\\enue.  Helena.  Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.durel  Dvgowski.  EPA.  Region  H.  999 
18th  Street.  Suite  300.  Mailcode  8F-AR, 
Denver,  Colorado.  80202,  (303)  312- 
6144.  e-mail  dygowski.laurel@epa,gov, 

SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register 

Authority:  42  U,S.C.  7401  et  seq. 

Dated   October  1,  2003, 
Robert  E.  Roberts. 
Hfginna!  Administrator.  Region  8. 
(FR  Doc,  03-27266  Filed  11-^-03;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3227;  MB  Docket  No,  03-223,  RM- 
10813] 

Radio  Broadcasting  Services: 
Greenville.  LaGrange.  and  Waverly 
Hall,  GA 

AGENCY:  Federal  Communications 

("ommission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Audio  Division  requests 
comments  on  a  petition  jointlv  filed  by 
Cox  Radio,  Inc.,  its  wholly-owned 
subsidiary  CXR  Holdings,  Inc.,  and 
Davis  Broadcasting.  Inc.,  of  Columbus, 
proposing  the  downgrade  of  Channel 
239C3  to  Channel  239A  at  Greenville. 
Georgia,  the  reallotment  of  Channel 
239A  to  VVaverlv  Hall.  Georgia,  and  the 
modification  of  Station  \VKZHFM)'s 
license  accordingly;  and  the  reallotment 
Channel  281C1  from  LaGrange  to 
Greenville,  Georgia,  as  a  replacement 
service,  and  the  modification  of  Station 
VVALR-FM's  license  accordingly. 
Channel  239  can  be  reallotted  to 
Waverly  Hall  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14  kilometers  (8.7  miles) 
south  at  petitioners'  requested  site.  The 


coordinates  for  Channel  239A  at 
Waverly  Hall  are  32-33-58  North 
Latitude  and  84-41-03  West  Longitude. 
See  SUPPLEMENTARY  INFORMATION,  infra. 
DATES:  Comments  must  be-fded  on  or 
before  December  15,  2003,  reply 
comments  on  or  before  December  30, 
2003, 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554,  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kevin  F.  Reed,  Esq,  Dow, 
Lohnes  &  Albertson,  PLLC,  1200  New 
Hampshire  Ave.  NW,,  Suite  800, 
200006-1809  (Counsel  for  Cox  Radio  & 
CXR  Holdings.  Inc.);  and  Howard  A. 
Topel.  Esq»,  Leventhal,  Senter  & 
Lerman,  PLLC,  2000  K  Street,  NW., 
Suite  600,  Washington,  DC  20036-1809 
(Counsel  for  Davis  Broadcasting,  of 
Columbus) 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 

(202) 418-2180 

SUPPLEMEt^ARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No, 
03-223, adopted  October  22, 2003, and 
released  October  24,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW,, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copv  contractor, 
Qualex  International,  Portals,  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

Likewise,  Channel  281  Cl  can  be 
reallotted  to  Greenville  at  Station 
WALR-FM's  presently  authorized  site. 
The  coordinates  for  Channel  281C1  at 
Greenville  are  33-24^3  North  Latitude 
and  84-50-03  West  Longitude,  In 
accordance  with  Section  1,420(1)  of  the 
Commission's  Rules,  we  will  not  accept 
competing,  expressions  of  interest  for  the 
use  of  Channel  239A  at  Waverly  Hall, 
Georgia,  or  Channel  281  Cl  at 
Greenville,  Georgia,  or  require 
petitioners  to  provide  equivalent  class 
channels  for  the  use  of  other  interested 
parties. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.,S.C.  154,  303,  334  and  336. 

§73.202     [Amended] 

2,  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  239C3  and  bv 
adding  Channel  281C1  at  Greenville,  by 
removing  La  Grange,  Channel  281C1, 
and  bv  adding  Waverlv  Hall,  Channel 
239A, 

Federal  Communications  Commission, 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

(FR  Doc.  03-27824  Filed  11-4-03;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3228;  MB  Docket  No,  03-222;  RM- 
10812] 

Radio  Broadcasting  Services; 
Charlotte  and  Grand  Ledge,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Rubber  City  Radio  Group 
("Petitioner"),  licensee  of  Station 
WQTX(FM),  Channel  224A,  Charlotte, 
Michigan,  The  petition  proposes  to 
switch  Station  WQTX(FM)  from 
Channel  224,\  to  Channel  225A,  to 
change  Station  WQTX{FM)s 
community  of  license  from  Charlotte  to 
Grand  Ledge,  Michigan,  and  to  provide 
Grand  Ledge  with  its  first  local  aural 
transmission  service.  The  coordinates 
for  requested  Channel  225A  at  Grand 
Ledge,  Michigan,  are  42-42-17  NL  and 
84-37-20  WL,  with  a  site  restriction  of 
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11.5  kilometers  (7.2  miles)  southeast  of 
Grand  Ledge.  Petitioner's  reallotment 
proposal  complies  with  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules,  and  therefore,  the  Commission 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  225A 
at  Grand  Ledge.  Michigan,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
f'hr-;';  channel. 

DATES:  Comments  must  be  filed  on  or 
before  December  15.  2003.  andteply 
comments  on  or  before  December  30, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SVV,  Room  TW-A325, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Erwin 
G.  Krawnow,  Esq,  Shook,  Hardv  & 
Bacon:  600  14th  Street.  N\V.;  Suite  800: 
\Vasliin>;ton.  DC  20005-2004 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman.  Media  Bureau.  (202) 

ll 8-21 80 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-222.  adopted  October  22,  2003.  and 
released  October  24,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  445  12th  Street.  SVV.  CY-A257, 
Washington,  DC  20354.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.  Room  CY-B402, 
Washington.  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com. 

The  provisions  of  the  Regulators- 
Flexibility  Act  of  1980  dojiot  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 
For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303,  334,  and 

3.36. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Grand  Ledge.  Channel  225A. 
and  removing  Charlotte.  Channel  224A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Ciiief.  Audio  Division,  Media 
Bureau. 

[KR  Doc.  03-27823  Filed  11-4-03;  8:45  am] 

BILLtNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  RSPA-98-^868:  Notice  2] 

Notice  of  Public  Meeting  and  Request 
for  Comments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  notice  announces  a 
public  meeting  and  an  opportunity  to 
submit  written  comments  on  the  safety 
regulation  of  gas  and  hazardous  liquid 
gathering  lines.  Congress  has  directed 
RSPA  to  define  "gathering  line"  for  gas 
and  hazardous  liquid  pipeline 
transportation  and,  if  appropriate, 
define  as  "regulated  gathering  line" 
those  rural  gathering  lines  that,  because 
of  specific  physical  characteristics, 
should  be  regulated.  The  gas  pipeline 
regulations  do  not  clearly  distinguish 
gathering  lines  from  production 
facilities  and  transmission  lines.  This 
lack  of  clarity  has  caused  many  disputes 
between  government  and  industry  over 
whether  the  regulations  cover  particular 
pipelines.  The  current  definition  of 
hazardous  liquid  gathering  has  worked 
well.  We  will  consider  all  public 
comments  in  developing  future 
proposals  on  gathering  lines. 
DATES:  The  public  meeting  will  occur 
Wednesday.  November  19.  2003,  from  1 
pm  to  5  pm,  and  Thursday,  November 
20,  2003,  from  8  am  to  5  pm. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Omni  Austin  Hotel.  700  San 


Jacinto  Blvd.  Ausim,  iexas  7«7ui 
(phone:  512^76-3700).  If  you  want  to 
make  an  oral  presentation,  please  notify 
Janice  Morgan  by  November  14.  2003. 
by  phone  (202-366-2392  )  or  by  e-mail 
[Janice. morgan<&rspa. dot.gov).  and  state 
the  approximate  length  of  your 
presentation.  In  addition,  you  may 
submit  written  comments  to  the  docket 
by  December  19,  2003.  Late  filed 
comments  will  be  considered  as  far  as 
practicable.  You  may  submit  written 
comments  by  mail  or  delivery  to  the 
Dockets  Facility.  U.S.  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  It  is  open  from  10  am  to  5 
pm.  Monday  through  Friday,  except 
Federal  holidays.  All  written  comments 
should  identify'  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  Anyone  wanting  confirmation  of 
mailed  comments  must  include  a  self- 
addressed  stamped  postcard.  You  may 
also  submit  written  comments  to  the 
docket  electronically  by  logging  onto  the 
following  Web  address:  http:// 
dms.dot.gov.  Click  on  "Comment/ 
Submissions"  to  begin. 

Privacy  Act  Information.  Anyone  can 
search  the  electronic  form  of  all 
comments  received  into  anv  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  for  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT' s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11.  2000 
(Volume  65.  Number  70:  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

General  Information.  You  may  contact 
the  Dockets  Facility  by  phone  at  (202) 
366-9329  for  copies  of  this  notice  or 
other  material  in  the  docket.  All 
materials  in  this  docket  may  be  found 
electronically  at  http://dms.dot.gov/ 
search.  Once  you  reach  this  address, 
type  in  the  last  four  digits  of  the  docket 
number  shown  in  the  heading  of  this 
notice,  and  click  on  "search.  '  You  will 
then  be  connected  to  all  relevant 
information.  General  information  about 
RSPA's  programs  may  be  obtained  at 
this  address:  http://rspa.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
DeWitt  Burdtjaux  ij\  piiune  at  4(J5-954- 
7220  or  by  e-mail  at 

c/eiv7tt_faurc/eau.v@fsi.ycc6/.gov  regarding 
the  subject  matter  of  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Backurouiid 

Gas  Gathering  Line  Definition.  RSPA's 
gas  pipeline  safety  regulations  in  49 
CFR  part  192  apply  to  pipelines  used  in 
the  gathering,  transmission,  or 
distribution  of  gas,  except  gathering 
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lines  in  rural  locations  and  certain 
offshore  pipelines  (§  192.1).  As  defined 
in  ^  192. .?,  "gathering  line"  means  "a 
pipeline  that  transports  gas  from  a 
current  production  facility  to  a 
transmission  line  or  main."  Although 
Part  192  does  not  define  "production 
facility."  it  does  define  "transmission 
line  '  and  "main."  However,  under 
§  192.3,  the  definition  of  "transmission 
line"  refers  to  a  pipeline  "other  than  a 
gathering  line."  Also,  the  definition  of 
"main"  refers  to  a  "distribution  line," 
which  means  a  "pipeline  other  than  a 
gathering  or  transmission  line." 

The  absence  of  a  production  facility 
definition  and  the  circular  logic  of  the 
definitions  of  gathering  line, 
transmission  line,  and  distribution  line 
have  made  it  difficult  to  determine  the 
beginning  and  end  of  gathering  lines 
covered  by  part  192.  It  is  also  difficult 
to  determine  which  pipelines  are 
exempt  from  part  192  as  rural  gathering 
lines.  Inspectors  from  RSPA's  five 
regional  offices  have  often  disagreed 
with  pipeline  operators  across  the 
nation  over  whether  pipelines  are 
gathering  or  transmission  lines.  In  1986, 
RSPA  asked  the  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR).  an  association  of  state 
pipeline  safety  officials,  for  comments 
on  the  gathering  line  problem. 
Responses  from  NAPSR  members 
showed  that  in  the  30  states  where 
gathering  lines  exist,  there  are  at  least 
2,800  gathering  (jperators  and  111.000 
miles  of  gathering  lines  (as  interpreted 
by  the  states).  NAPSR  members  from 
five  states,  with  about  54  percent  of 
gathering-line  operators  and  75  percent 
of  the  mileage,  said  they  had 
disagreements  with  operators  over 
classifying  rural  pipelines  as  gathering 
lines  or  transmission  lines.  Members 
from  three  of  these  States  said  the 
disagreements  were  too  numerous  to 
list.  One  NAPSR  member  recalled  many 
disagreements  with  two  major  gas 
gathering  and  transmission  pipeline 
operators  over  where  a  gathering  line 
ends.  Another  NAPSR  member  related 
continuing  disagreements  over  the 
classification  of  various  segments  of 
pipeline  operated  by  one  of  the  largest 
gas  gathering  line  operators  in  the 
United  States. 

The  difficulty  of  identifying  gas 
gathering  lines  not  only  affects 
government  enforcement  of  the  Part  192 
safety  standards,  but  it  also  affects  other 
program  areas.  RSPA  annually  collects 
user  fees  from  gas  pipeline  operators  to 
recoup  regulatorv  program  costs. 
However,  by  law.  these  fees  are  only 
assessable  for  costs  related  to 
transmission  lines.  In  addition,  the 
Pipeline  Safety  Improvement  Act  of 


2002  (Pub.  L.  107-355;  Dec.  17,  2002) 
requires  operators  to  provide  to  RSPA, 
certain  gaospatial  data  and  other 
information  for  use  in  the  National 
Pipeline  Mapping  System.  However, 
gathering  and  distribution  lines  are 
specifically  excluded  from  this 
requirement. 

Seeking  to  resolve  the  gas  gathering 
line  interpretive  problem,  RSPA 
proposed  to  amend  the  Part  192 
gathering  line  definition  (Docket  PS- 
122;  56  FR  48505;  Sept.  25,  1991).' 
However,  because  the  public  response 
was  generally  unfavorable;  with 
industry  commenters  disputing  the 
significance  of  the  problem  and  alleging 
wholesale  reclassification  of  lines, 
RSPA  delayed  final  action  pending  the 
collection  and  consideration  of  further 
information.  Meanwhile,  Congress 
amended  the  pipeline  safety  law, 
directing  RSPA  to  define  the  term 
"gathering  line"  for  both  gas  and 
hazardous  liquid  pipelines,  and  define 
as  "regulated  gathering  line"  those  rural 
gathering  lines  that,  because  of  specific 
physical  characteristics,  should  be 
regulated.'  In  furtherance  of  the 


'  The  proposal  was:  "Gathering  line"  means, 
except  as  provided  in  paragraph  (4),  any  pipeline 
or  part  of  a  connected  series  of  pipelines  used  to 
transport  gal  from  a  well  or  the  first  production 
facility  whete  gas  is  separated  from  produced 
hydrocarbons,  whichever  is  farther  downstream,  to 
an  applicable  endpoint  described  in  paragraph  (1), 
(2),  or  (3)  below: 

(1)  The  inlet  of  the  first  natural  gas  processing 
plant  used  tp  remove  liquified  petroleum  gases  or 
other  naturaj  gas  liquids. 

(2)  If  there  is  no  natural  gas  processing  plant,  the 
point  where  custody  of  the  gas  is  transferred  to 
others  who  transport  it  by  pipeline  to: 

(i)  a  distribution  center; 
(ii)  a  gas  storage  facility:  or 
(iii)  an  industrial  consumer. 

(3)  If  thera  is  no  natural  gas  processing  plant  or 
point  wheracustody  of  the  gas  is  so  transferred,  the 
last  point  ddwnstream  where  gas  produced  in  the 
same  production  field  or  two  adjacent  production 
fields  is  conlraingled 

(4)  A  gathering  line  does  not  Include  any  part  of 
a  pipeline  that  transports  gas  downstream — 

(i)  from  the  end  points  in  (1),  (21,  or  (3)  in  this 
-Section; 

(ii)  from  aiproduction  facility,  if  no  end  point 
exists:  or 

(iii)  in  an  j  interstate  transmission  facility  subject 
to  the  juristUction  of  the  Federal  Energy  Regulatory 
Commission  under  the  Natural  Gas  Act  (15  U.S.C. 
717  et  seq). 

-  The  specific  provisions  are  in  49  U.S.C. 
60101(b): 

Gathering  Lines. —(1)(A)  Not  later  than  October 
24,  1994.  the  Secretary  shall  prescribe  standards 
defining  the.term  "gathering  line".  (B)  In  defining 
"gathering  line"  for  gas,  the  Secretary — (i)  shall 
consider  fuiKtional  and  operational  characteristics 
of  the  lines  to  be  included  in  the  definition:  and  (ii) 
is  not  bound  by  a  classification  the  Cximmission 
establishes  under  the  Natural  Gas  Act  (15  U.S.C. 
717  et  seq.).  (2)(A)  Not  later  than  October  24. 1995. 
the  Secretary,  if  appropriate,  shall  prescribe 
standards  defining  the  term  "regulated  gathering 
line".  In  defining  the  term,  the  Secretary  shall 
consider  faclors  such  as  location,  length  of  line 


proceeding  begun  in  1991  and  the 
Congressional  directive.  RSPA  opened 
an  internet  discussion  of  the  gathering 
line  issue,  which  focused  on  a 
definition  offered  bv  Gas  Processors 
Association  (Docket  No.  RSPA-98- 
4868;  64  FR  12147;  Mar.  11,  1999),  The 
discussion,  which  involved  100 
participants,  included  a  comprehensive 
treatment  by  the  American  Petroleum 
Institute  for  a  coalition  of  trade 
associations.  *  However.  RSPA  and 
NAPSR  were  concerned  that  the 
coalition's  suggested  gathering  line 
definition  was  based  on  certain 
"furthermost  downstream"  points  that 
are  subject  to  change.  As  a  stopgap, 
while  continuing  to  decide  on  a  suitable 
alternative  to  the  1991  gathering  line 
proposal,  RSPA  published  an  advisory 
bulletin  interpreting  the  end  of  gas 
gathering  based  on  court  precedent  and 


from  the  well  site,  operating  pressure,  throughput, 
and  the  composition  of  the  transported  gas  or 
hazardous  liquid,  as  appropriate,  in  deciding  on  the 
types  of  lines  that  functionally  are  gathering  but 
should  be  regulated  under  this  chapter  because  of 
specific  physical  characteristics  (B)(i)  The 
Secretary  also  shall  consider  diameter  when 
defining  "regulated  gathering  line"  for  hazardous 
liquid,  (ii!  The  definition  of  "regulated  gathering 
line"  for  hazardous  liquid  may  not  include  a  crude 
oil  gathering  line  that  has  a  nominal  diameter  of  not 
more  than  6  inches,  is  operated  at  low  pressure,  and 
is  located  in  a  rural  area  that  is  not  unusually 
sensitive  to  environmental  damage. 

'The  coalition  suggested  the  following  definition 
of  "gathering  line": 

(a)  means  any  pipeline  or  part  of  a  connected 
series  of  pipelines  used  to 

(1)  transport  gas  from  the  furthermost 
downstream  point  in  a  production  operation  to  the 
furthermost  downstream  of  the  following 
endpoints,  with  possible  intermediate  deliveries  to 
other  production  operations,  pipeline  facilities, 
farm  taps,  or  residential/commercial/industrial  end 
users: 

(A)  the  inlet  of  the  furthermost  downstream  - 
natural  gas  processing  plant,  other  than  a  natural 
gas  processing  plant  located  on  a  transmission  line, 

IB)  the  outlet  of  the  furthermost  downstream 
gathering  line  gas  treatment  facility. 

(C)  the  furthermost  downstream  point  where  gas 
produced  in  the  same  production  field  or  separate 
production  fields  is  commingled. 

(D)  the  outlet  of  the  furthermost  dowTistream 
compressor  station  used  to  lower  gathering  line 
operating  pressure  to  facilitate  deliveries  into  the 
pipeline  from  production  operations  or  to  increase 
gathering  line  pressure  for  delivery  to  another 
pipeline,  or 

(E)  the  connection  to  another  pipeline 
downstream  of: 

(i)  the  furthermost  downstream  endpoint 
identified  in  i.\).  (B).  ICl  or  (D).  or  (in  the  absence 
of  such  endpoint) 

(ii)  the  furthermost  downstream  production 
operation:  or 

(2)  transport  gas  from  a  point  other  than  in  a 
production  operation  exclusivelv  to  points  in  or 
adjacent  to  one  or  more  production  operations  or 
gathering  facilitv  sites  for  use  as  fuel,  gas  lift,  or  gas 
injection  gas  within  those  operations;  and 

(b)  does  not  include  a  natural  gas  processing 
plant. 
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historical  interpreiation  (ADB-02-06: 
67  FR  64447;  Oct.  18.  2002). •♦ 

Hazardous  Liquid  Gathering  Line 
Definition.  RSPA's  hazardous  liquid 
pipeline  safety  regulations  in  49  CFR 
part  195  apply  to  the  transportation  by 
pipeline  of  hazardous  liquid  (petroleum, 
petroleum  products,  and  anhydrous 
ammonia)  and  carbon  dioxide  (in  a 
supercritical  state),  except  gathering 
lines  in  rural  areas  and  certain  other 
pipelines  (§  195.1).  The  term  "gathering 
line"  is  defined  in  §  195.2  as  "a  pipeline 
219.1  mm  (8"',,  in)  or  less  nominal 
outside  diameter  that  transports 
petroleum  from  a  production  facility," 


■'ADB-02-6: 

To:  Owners  and  Operators  of  Natural  Gas 
Pipeline  Facilities. 

Subject:  Standards  for  classif\'ing  natural  gas 
gathering  lines. 

Purpose:  To  inform  operators  of  the  standards 
OPS  currently  uses  to  classif>'  natural  gas  gathering 
lines. 

Advisory:  Standards  for  classification  of  natural 
gas  gathering  lines. 

Until  OPS  completes  its  rulemaking  to  better 
define  natural  gas  gathering  lines  (Docket  No 
RSPA-98^868).  OPS  will  continue  to  classify^  lines 
according  to  the  four-point  standard  established 
through  court  precedent  and  historical 
interpretation.  OPS  will  also  continue  to  classify 
lines  that  pose  unique  difficulties  oT  classification 
on  a  case-by-case  basis.  In  brief,  in  the  most 
common  situation,  gathering  begins  at  or  near  the 
well  head.  In  most  cases,  the  gathering  process 
terminates  at  the  outlet  of  a  processing  plant.  A 
processing  phmt  is  defined  by  the  extraction  of 
heavy  ends  from  the  natural  gas.  If  there  is  no 
upstream  processing  plant,  the  gathering  process 
terminates  at  the  outlet  of  a  pipeline  compressor 
For  the  purposes  of  determining  the  termination 
point  of  the  gas  gathering  process.  OPS  does  not 
consider  a  well  head  compressor  (field  compressor) 
to  be  a  pipeline  compressor.  If  there  is  no 
processing  plant  or  pipeline  compressor,  the  point 
at  which  the  gathering  process  ends  is  where  two 
or  more  well  pipleines  converge.  If  none  of  these 
points  applies,  the  gas  gathering  termination  point 
is  where  there  is  a  change  in  ownership  of  the 
pipeline.  These  points  are  determined  on  a  case-bv- 
cas6  basis  considering  the  location  of  the  pipeline 
in  relation  to  population  density,  major  traffic  areas, 
and  environmentally  sensitive  areas.  To  summarize. 
OPS  considers  the  termination  of  gas  gathering  to 
be: 

(1)  The  outlet  of  a  processing  plant  that  extracts 
heavy  ends  from  the  natural  gas; 

(2)  The  outlet  of  a  pipeline  compressor  (not 
including  a  well  head  compressor); 

(3)  The  point  where  two  or  more  well  pipelines 
converge;  or 

(4)  The  point  where  there  is  a  change  in 
ownership  of  the  pipeline. 


Section  195.2  also  defines  "production 
facility"  and  "rural  area"  without 
reference  to  the  gathering  line 
definition.  RSPA  has  had  little  difficulty 
applying  these  definitions  to  identify 
gathering  lines  subject  to  Part  195  or 
those  excluded  from  Part  195  because  of 
location  in  rural  areas. 

Purpose  of  Meetings  and  Rotjucst  Uit 
Comment 

RSPA,  working  with  NAPSR.  is 
continuing  to  assess  the  acceptability  of 
the  present  definitions  of  gas  and 
hazardous  liquid  gathering  lines  and 
related  definitions  for  purposes  of 
determining  the  beginning  and  end  of 
gathering.  We  are  particularly 
concerned  about  the  impreciseness  of 
the  gas  definition.  We  are  inviting  new 
public  input  to  this  process,  which  we 
hope  will  be  informed  by  the  histor\'  of 
previously  proposed  definitions  and 
their  shortcomings. 

We  also  are  considering  the  need  to 
establish  safety  regulations  for  onshore 
gas  and  hazardous  liquid  gathering  lines 
in  rural  areas.  While  Congress  initially 
exempted  these  lines  from  Federal 
regulation,  it  has  granted  RSPA 
authority  to  regulate  rural  gathering 
lines  whose  physical  characteristics 
pose  a  special  risk  to  the  public.  We  are 
interested  in  receiving  ideas  on  what 
situations  would  make  it  appropriate  to 
regulate  the  safety  of  rural  gathering 
lines,  and  what  those  regulations  should 
be.  Potential  commenters  should  keep 
in  mind  that  the  pipeline  industry's 
consensus  standards  in  ASME  B31.4 
and  ASME  B31.8  apply  to  rural 
gathering  lines. 

As  stated  in  more  detail  above,  we 
invite  interested  persons  to  attend  the 
public  meetings  and  present  oral  or 
written  statements  about  anv  of  the 
topics  discussed  in  this  notice.  Written 
statements  not  presented  at  the  meeting 
may  be  submitted  to  the  docket.  If 
necessary,  we  may  limit  the  time  for 
oral  presentations  so  that  evervone  who 
requests  an  opportunity  to  speak  may  do 
so.  Those  who  do  not  request  time  for 
presentations  may  have  an  opportunity 
to  speak  as  time  allows. 

We  are  especially  interested  in 
receiving  comments  on  the  following: 


1.  The  point  where  gas  proaucuon 
ends  and  gas  gathering  begins. 

2.  The  point  where  gas  gathering  ends 
and  gas  transmission  or  distribution 
begins. 

3.  In  defining  "regulated  gathering 
line,"  whether  we  should  consider 
factors  besides  those  that  Congress 
specified  (see  footnote  2).  For  example, 
should  we  consider  population  density 
(by  census  or  house  count),  or  for 
hazardous  liquid  lines,  potential  for 
environmental  damage. 

4.  Whether  Part  195  should  apply  to 
rural  gathering  lines  that  operate  at 
more  than  20  percent  of  specified 
minimum  yield  strength,  or  that  could 
adversely  affect  an  "unusually  sensitive 
area"  as  defined  in  §  195.6.  (Note  that 
certain  crude  oil  gathering  lines  are,  by 
law,  exempt  from  safetv  regulation  (see 
footnote  2)). 

5.  If  you  recommend  safetv 
regulations  for  rural  gas  or  hazardous 
liquid  gathering  lines,  to  which  rural 
lines  would  the  regulations  apply  and 
why,  approximately  how  manv  miles 
would  be  covered  by  the  regulations, 
and  what  would  be  the  estimated  cost 
per  mile  of  complying  with  the 
regulations. 

6.  The  approximate  mileage  of  rural 
gathering  lines  not  now  covered  by  Part 
195. 

7.  Whether  safety  regulations  for  gas 
or  hazardous  liquid  rural  gathering  lines 
operating  at  low  stress  (e.g..  20  percent 
or  less  of  specified  minimum  vield 
strength)  or  a  specified  pressure  for 
plastic  lines  should  be  fewer  and 
possibly  less  stringent  than  regulations 
for  other  rural  gathering  lines. 

There  will  be  an  open  session  for 
questions  and  answers  before  the  close 
of  the  meeting.  Additional  meetings  are 
being  planned,  and  dates  and  places 
will  be  announced  in  future  notices. 

Authority:  49  U.S.C.  Chapter  601  and  49 
CFR  1.53. 

Issued  in  Washington.  DC.  on  October  30. 
2003. 

Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety.' 
[FR  Doc.  03-27858  Filed  11-4-03;  8;45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast 
Provincidl  Advisory  Committee  (PAC) 
will  meet  on  December  3  and  4,  2003. 
in  Eurnka,  Califr)rnia  The  purpose  of 
the  meeting  is  to  di^cuss  issues  relating 
to  imp'emonting  the  Northwest  Forest 
Plan  (NWFP), 

DATES:  The  meeting  will  be  held  from  1 
p.m,  to  5  p  m,  on  December  3.  2003,  and 
from  H:'M)  am   to  noon  on  Dercmber  4, 
2003. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Six  Rivers  National  Forest 
Supen,  isor's  Office  Conference  Room, 
1330  Bavshore  Way.  Eureka,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phebe  Brown,  Onnnuttec  f^oortiuidtor, 
USDA,  Mendocino  National  Forest,  825 
N,  Humboldt  Avenue.  Willows.  CA 
95988.  (.530)  9,34-1137;  EMAIL 
pvbrnwn&fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 

items  to  be  covered  inc:lude:  (1) 
Regional  Ecosystem  Office  (REO) 
update;  (2)  Forest  Service  Region  5 
Northwest  Forest  Plan  Review  summarv 
and  update;  (3)  I  pdate  on  planning  for 
d  Province  fire  ecology/fuels  treatment 
workshop;  (4)  Presentation  on  NWFP 
monitoring;  (5)  .Aquatic  Conservation 
Subcommittee  repot  and 
recommendations;  (6)  Redwood 
National  Park  issues;  (7)  Presentation  on 
Stewardship  contracting;  (8) 
Presentation  on  Piilsburv  hazardous 
fuels  reduction  project;  (9)  Fish  and 
Wildlife  Service  Jobs  in  the  Woods 
Program;  and  (10)  Public  comment.  The 
meeting  is  open  to  the  public.  Public 
input  opportunilv  will  be  provided  and 


individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  October  30,  2003 
Phebe  Y.  Brown, 

Staff  Coorc^nator. 

[PR  Doc.  03-27790  Filed  11^-03;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC,  from  Monday 
through  Wednesday,  November  17-19, 
2003,  at  tl}e  times  and  location  noted 
below. 


J,  at  th 
w.       I 


DATES:  ThiP  schedule  of  events  is  as 

follows: 

Monday,  November  17,  2003 

10— 11  am.     Executive  Committee 
11-Noon     Planning  and  Budget 

Committee 
1:30-3  p.m.     Ad  Hoc  Committee  on 

Public  Outreach 
3-4:30    Outdoor  Developed  Areas  Ad 

Hoc  Committee  (Closed) 
4:30-5:30    ADA  and  ABA  Accessibility 

Guidelines  Committee  of  the  Whole 

(Closed) 

Tuesday,  November  18,  2003 

9-Noon  ADA  and  ABA  Accessibility 
Guidelines  Committee  of  the  Whole 
(Closed) 

1:30-5  p.m.     Passenger  Vessels  Ad  Hoc 
Committee  (Closed) 

Wednesday,  November  19,  2003 

8:30-10  a.m.     Technical  Programs 

Committee 
ID-Noon    Public  Rights-of-Way  Ad  Hoc 

Committee  (Closed) 
1:30-3  p.m     Board  Meeting  (Parts 

Closed) 
3-5  p.m.     Public  Rights-of-Way  Ad  Hoc 

Committee  (Closed) 
ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center,  775  12th 
St.  NW,.  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 
meetmgs.  please  contact  Lawrence  W, 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 
SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  tfie  Access  Board  will 
consider  the  following  agenda  items: 

Open  Meeting 

•  Approval  of  the  fulv  9,  2003  Board 
Meeting  Minutes 

•  Executive  Committee  Report 

•  Planning  and  Budget  (.ommittee 
Report 

•  Ad  Hoc  Committee  on  Outreach 
Report 

•  Technical  Programs  Committee 
Report 

•  Election  (jf  Vice  Chair 

Closed  Meeting 

•  AD.^  and  ABA  Accessibilitv 
(iuidelines  Amendments  and  Cost 
Assessment 

•  Outdoor  Developed  Areas 

•  Passenger  Vessels  Accessibilitv 
Guidelines 

•  Public  Rights-of-Way  Accessibility 
Guidelines 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  iLstening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

Lawrence  W.  Roffee, 

Executive  Director. 

[PR  Doc,  03-27807  Filed  11-4-03;  8:45  am] 
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BROADCASTING  BOARD  OF 
GOVERNORS 

Submission  for  OMB;  Comment 
Request 

AGENCY:  The  Broadcasting  Board  of 
Governors. 

ACTION:  Submission  for  OMB  review; 

comment  request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S,C,  chapter  35).  this  notice 
announces  that  the  information 
collection  activity  titled.  "Interviews 
and  Other  Audience  Research  for  Radio 
and  TV  Marti"  has  been  forwarded  to 
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the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
Broadcasting  Board  of  Governors  (BBG) 
is  requesting  reinstatement  of  this 
collection  for  a  three-year  period  and 
approval  of  a  revision  to  the  burden 
hours 

The  information  collection  activity 
involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  BBG  (formerly  the  United 
States  Information  Agency)  in 
accordance  with  Public  Law  98-111.  the 
Radio  Broadcasting  to  Cuba  Act.  dated, 
October  4,  1983,  to  provide  for  the 
broadcasting  of  accurate  information  to 
the  people  of  Cuba  and  for  other 
purposes.  This  act  was  then  amended  by 
Public  Law  101-246,  dated,  February 
16,  1990,  which  established  the 
authority  for  TV  Marti. 
DATES:  Comments  must  be  submitted  on 
or  before  December  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
joannctti'  Cii)\(nti.  thf  BB(j  Clearance 
Officer.  BBG.  M/AO,  Room  1657A-1, 
330  Independence  Avenue,  SW., 
Washington,  DC  20237,  telephone  (202) 
205-9692,  e-mail  address 
JGiovettmbb.gov:  or  Mr.  David  Rostker, 
the  OMB  Desk  Officer  for  BBG,  via  fax 
at  (202)  395-7285  or  by  e-mail  at: 
David_Rostker@onib.eop.gov. 

Copies:  Copies  of  the  Request  for 
Clearance  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the  BBG 
Clearance  Officer  or  the  OMB  Desk 
Officer  for  BBC 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currentlv  \  alid  OMB  control 
number.  The  Federal  Register  notice 
with  a  6Q-day  comment  period  soliciting 


comments  on  this  collection  of 
information  was  published  on  August 
29,  2003,  Volume  68,  Number  168,  Page 
51963. 

Public  reporting  burden  for  this 
proposed  collection  of  information  is 
estimated  to  average  .30  minutes  (.50  of 
an  hour)  per  response  for  field  sur\'ey 
respondents  (700),  and  240  minutes  (4 
hours)  for  Focus  Group  Study 
respondents  (48),  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Responses  are  voluntary- 
and  respondents  will  be  required  to 
respond  only  one  time.  Comments  are 
requested  on  the  proposed  information 
collection  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(b)  The  accuracy  of  the  Agency's 
burden  estimates: 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected:  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  Ms. 
Jeannette  Giovetti.  the  BBG  Clearance 
Officer,  BBG,  M/AO,  Room  1657A-1. 
330  Independence  Avenue,  SW., 
Washington,  DC  20237,  telephone  (202) 
205-9692,  e-mail  address 
fGiovett@ibb.gov:  or  to  Mr.  David 
Rostker,  the  OMB  Desk  Officer  for  BBG, 
via  fax  at  202-395-7285  or  by  e-mail  at: 
JDavid_Rostker@omb.eop.gov. 


Current  Actions:  BBG  is  requesting 
reinstatement  of  this  collection  for  a 
three-year  period  and  approval  for  a 
revision  to  the  burden  hours. 

Title:  Interviews  and  Other  Audience 
Research  for  Radio  and  TV  Marti. 

Abstract:  Data  from  this  information 
collection  are  used  by  BBG's  Office  of 
Cuba  Broadcasting  (6CB)  in  fulfillment 
of  its  mandate  to  evaluate  effectiveness 
of  Radio  and  T\'  Marti  operations  by 
estimating  the  audience  size  and 
composition  for  broadcasts:  and  assess 
signal  reception,  credibility  and 
relevance  of  programming  through  this 
research. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents— 700  Field  Studv  + 

48  Group  Study  =  748. 
Recordkeeping  Hours — .50  Field  Study 

-r  4  Group  Study  =  (350)-t-(192)  = 
Total  Annual  Burden — 542. 

Dated:  October  30,  2003. 
Carol  F.  Baker. 

Director  of  Administration. 

jFR  Doc.  03-27780  Filed  11-4-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  tor  Trade  Adjustment 
Assistance 

AGENCY:  Lconomic  Development 
Administration  (EDA),  Commerce. 
action:  To  give  all  interested  parties  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  September  22,  2003-October  27.  2003 


Flmi  name 


Address 


Date 

petition 
accepted 


Product 


Automatic  Mactiine  Products  Co.,  Inc  ,  17  Wall  Street,  Attleboro,  MA  02703 


Central  Tools,  Inc }  456    Wellington    Avenue.    Cranston,    Rl 

02910. 

Cotta  Transmission  Co..  LLC  \  1301  Prince  Hall  Drive,' Beloit.  Wl  53411 

Fend  Corp   dba  J.  Custom  Supply  Com-    6141  Highway  19,  Zachary.  LA  70791  

pany. 

Higgins    Acquisition.    Inc.    dba    Venture     1511  Main  Street.  Oran,  MO  63771  

Products.  Inc 


09/26/03 


10/27/03 

10/07/03 
10/14/03 


Valves  and  screw  mactiine  parts  and  as- 
semblies used  in  refrigerators  and  air 
conditioners. 

Precision  measuring  tools  for  ttie  auto- 
motive industry. 

Gear  boxes  for  non-vehicle  use. 

Cable  assemblies. 


MPI,  Incorporated  .. 
Melron  Corporation 


165    Smith    Street.    Poughkeepsie.    NY 

12601. 
8110    Tectinology    Dnve.    Sctiofield,    Wl 

54476. 


10/01/03       Golf  and  baseball  caps. 

10/02/03  '  Injection  molding  mactiines  for  proc- 
essing ttiermoplastics. 

10/15/03  Cast  arctiitectural  metal  hardware — tian- 
dles,  latcties  and  stnke  plates  for  win- 
dows. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  September  22,  2003-October  27.  2003— 

Continued 


Firm  name 


Address 


Date 

petition 
accepted 


Mark  VII  Equipment,  inc  5981     Tennyson    Street,    Arvada.    CO 

80003. 


Nont  Americas.  Inc 


liii 


3200  West  Uhiversity  Ave..  Marshall,  TX 
75671. 

Peerless  Pottery.  Inc 671  North  Lincoln  Avenue.  Rockport    IN 

'      47635 


Porter  Medical  Products.  Inc 


1609  S.  SR  1&-A.  Deland,  FL  32720 


Southv-est  Textiles.  Inc  P.O.  Box  710,  Abernathy  TX  79311 

Stanley  Jeans  Corp.  dba  Earl's  Apparel,     908  South  4th  Street,  Crockett.  TX  75835 

Inc 
Shuford  Mill.  Inc 


Trailmate,  Inc 


P.O.  Box  2228  Hickory.  NC  28603 


2359     Trailmate     Dnve.     Sarasota.     FL 
34243. 

"'"'■'con  Timber.  LLC  i  126  Highway  135.  Saint  Regis.  MT  59866 

USCOA  International  Corporation  '  160  Coco  Street.  St.  George  SC  29477 

Zero  Defects.  Inc  1420  East  Third  Avenue.  Post  Falls    ID 

!      83854. 


Product 


10/20/03  Car  wash  systems— mechanical  appli- 
ances for  projecting,  dispersing  or 
spraying  liquids  or  powders. 

09/23/03       Activated  carbon 

10/27/03  Vitreous  china  bathroom  fixtures— water 
closets,  urinals  and  lavatories. 

09/29/03  Surgical  aortic  punches  for  cardiac  by- 
pass surgery. 

09/22/03        Cotton  yarn 

09/22/03        Men's  trousers  of  cotton. 

10/15/03  Yarns  of  woven  cotton,  poly-cotton,  poly- 
ester and  acrylic, 

09/26/03  Recreational  specialty  cycles  including 
edgers  and  high-level  lawn  mowers. 

10/22/03        Coniferous  lumber  studs, 

10/20/03        Doormats  of  cocoa  fiber, 

10/22/03  Wire  harnesses  for  power  supply  distribu- 
tion boards. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm.  Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315.  Economic  Development 
Administration.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230.  no 
laterthan  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

(The  Catalog  of  Federal  DomesTic  Assi.stance 
official  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313.  Trade  Adjustment 
Assistance.) 

Dateri:  October  27.  2003. 
Anthnnv  ;    Mever. 

Coordinator.  Trade  Adjustment  and 

Technical  Assistance. 

IFR  Doc.  03-27792  Filed  11-4-03;  8:45  am] 

BILLING   CODE   3510-24-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-588-862] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  High  and 
Ultra-High  Voltage  Ceramic  Station 
Post  Insulators  from  Japan 

AGENCY:  hiiport  Administration. 
International  Trade  Administration, 
Departrr^ent  of  Commerce. 
EFFECTIVE  DATE:  November  5.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Finn  or  Michele  Mire  at  (202) 
482-0095  or  (202)  482-4711, 
respectively.  Office  of  AD/CVD 
Enforcement  IV.  Group  11.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commeiice.  14th  Street  and  Constitution 
Avenue,' NW.  Washington.  DC  20230. 
SUPPLEfi^ENTARY  INFORMATION: 

Final  Determination 

Wo  determine  that  high  and  ultra-high 
voltage  Ceramic  station  post  insulators 
(HV^SPs);from  lapan  are  being,  or  are 
likely  toibe.  sold  in  the  United  States  at 
less  thail  fair  value  (LFTV).  as  provided 
in  section  735  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Background 

On  June  6,  2003.  the  Department  of 
Commerce  (the  Department)  issued  its 
preliminian,-  determination  in  the  above- 
captioned  antidumping  investigation. 
See  Nothe  of  Preliminary  Determination 


of  Sales  at  Less  Than  Fair  Value:  High 
and  Ultra-High  Voltage  Ceramic  Station 
Post  Insulators  from  Japan.  68  FR  35627 
(June  16.  2m)3)lPreliminar\' 
Determination).  See  also  Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  High  and  Ultra-High 
Voltage  Ceramic  Station  Post  Insulators 
from  Japan.  68  FR  4169  (Januarv  28. 
2003)  (Initiation  Notice). 

Since  the  preliminary  determination, 
the  following  events  have  occurred.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminarv 
determination.  No  case  or  rebuttal  briefs 
were  submitted.  On  June  20.  2003.  NGK 
Insulators.  Ltd.  (NGK).  the  respondent, 
requested  that  the  Department  postpone 
the  final  determination  the  full  sixty 
days  as  permitted  by  the  statute  and  the 
Department's  regulations.  On  June  23. 
2003.  the  Department  postponed  the 
final  determination  until  no  later  than 
135  days  after  the  publication  of  the 
preliminarv  determination  in  the 
Federal  Register.  See  68  FR  39897  (July 
3.  2003). 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
station  post  insulators  manufactured  of 
porcelain,  of  standard  strength,  high 
strength,  or  extra- hi yh  strength.'  solid 


'  Station  post  insulators  are  manufactured  in 
various  styles  and  sizes,  and  are  classified  primarily 
according  to  the  voltage  they  are  designed  to 
withstand.  Under  the  governing  industry  standard 
issued  by  the  Institute  of  Electrical  and  Electronic 
Engineers,  the  voltage  spectrum  is  divided  into 
three  broad  classes:  •medium"  voltage  (i.e.,  less 
than  or  equal  to  69  kilovolls).  "high  "  voltage  (i.e.. 
from  115  to  230  kUovolts).  and  "extra-high  '  or 
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core  or  cavity  core,  single  unit  or 
stacked  unit,  assembled  or 
unassembled,  and  with  or  without 
hardware  attached,  rated  at  115 
kilovolts  (kV)  voltage  class  and  above 
(550  kV  Basic  Impulse  Insulation  Level 
and  above),  including,  but  not  limited 
to.  those  manufactured  to  meet  the 
following  American  National  Standards 
Institute.  Inc.  standard  class 
specifications:  T.R.-  286.  T.R.-287,  T.R.- 
288,  T.R.-289.  T.R.-291,  T.R.-295,  T.R.- 
304.  T.R.-  308.  T.R.-312.  T.R.-316.  T.R.- 
362  and  T.R.-391.  Subject  merchandise 
is  classifiable  under  subheading 
8546.20.0060  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSIJS) 
Annotated.  While  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  above  remains  dispositive  as 
to  the  scope  of  the  investigation. 

Analysis  of  Comments  Received 

As  noted  above,  there  were  no  case  or 
rebuttal  briefs  submitted  in  this 
investigation,  nor  was  a  hearing  held  in 

this  in\-<»stigation. 

Use  of  Facts  Available 

In  the  Prplimmary  Determination,  the 
Department  applied  total  adverse  facts 
available  to  the  mandatory  respondent. 
NGK,  because  NGK  chose  not  to 
participate  in  the  investigation.  See 
Preliminary  Determination  at  35628. 
Specifically,  the  Department  assigned 
NGK  a  dumping  margin  of  105.80 
percent,  the  estimated  dumping  margin 
rate  in  the  petition.  See  Initiation  Notice 
at  4171.  Also,  the  Department  used  the 
petition  margin  of  105.80  percent  as  the 
"all  others"  rate.  See  Preliminan' 
Determination  at  35629.  Interested 
parties  did  not  comment  on  the 
Department's  use  of  adverse  facts 
available  in  the  Preliminan' 
Determination,  nor  did  they  comment 
on  the  Department's  choice  of  facts 
available.  For  this  final  determination, 
we  are  continuing  to  apply  total  adverse 
facts  available  to  NGK. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Bureau 
of  Customs  and  Border  Protection 
(BCBP)  to  continue  to  suspend 
liquidation  of  all  entries  of  high  and 
ultra-high  voltage  ceramic  station  post 
insulators  from  Japan  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  June  16.  2003, 
the  date  of  publication  of  the 
Preliminan-  Determination.  BCBP  shall 
continue  to  require  a  cash  deposit  or  the 


posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  below. 
The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
October  1,  2001  through  September  30. 
2002: 


Manutacturer/Exporler 


Weighted- 
Average 
Percent 
Margin 


NGK  

All  Others 


105.80 

105.80 


"ultra-high"  voltage  (i.e..  greater  than  230 
kilovolts). 


International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  davs.  whether 
these  imports  are  causing  material 
injun,',  or  threat  of  material  injury,  to  an 
industr\'  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury'  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  BCBP  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  w'arehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (API)) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  October  29,  2003. 
lames  J.  Jochum, 

Assistant  Secretaryfor  Import  Administration. 
(FRDoc.  03-27861  Filed  11-4-03;  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 
action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
(  nmpany  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jetfrey  C  Anspacher.  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number]  or  e-mail  at 
oetca^ita.doc.gov 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Companv  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review. -An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Companv  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
SRcretar\-  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Publu  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  a  Certificate  should  be 
issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such]  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230,  or  transmitted  by  e-mail  to 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
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disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
tiip  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
C^ertificate.  Comments  should  refer  to 
this  application  as  "E.xport  Trade 
Certificate  of  Review,  application 
number  03-00007."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Tlie  Great  Lakes  Fruit 
E.xporters  Association.  LLC:.  (GLFEA). 
4449  North  Branch  Road,  Benton 
Harbor,  Ml  49022,  Contact:  Denise 
Yockey,  Telephone:  (517)  336^626. 

Application  No.:  03-00007. 

Datp  Deemed  Submitted:  October  21, 
200.5 

GLFEA  is  a  Limited  Liabilitv 
Companv  formed  under  the  laws  of  the 
state  of  Michigan.  Members  (in  addition 
to  applicant):  Greg  Orchards  and 
Produce,  Inc.  Benton  Harbor,  MI: 
Riveridge  Pnxluce  Marketing,  Inc., 
Sparta,  MI;  North  Bay  Produce,  Inc., 
Traverse  City,  MI;  Applewood  Orchards, 
Inc..  Deerfieid,  Ml:  Heeren  Brothers  Inc.. 
d/b/a/  Heeren  Brothers  Produce,  Grand 
Rapids.  Ml:  Greenridge  Fruit,  Inc., 
Grand  Rapids,  Ml:  lack  Brown  Produce. 
hu  ..  .Sparta.  MI:  BelleHarvest  Sales.  Inc.. 
Belding,  Ml:  A.J.'s  Produce  Inc., 
Casnovia,  MI:  Appltree  Marketing  LLC. 
Ada,  MI. 

GLFEA  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  .Methods  of  Operations. 

Export  Trade 

2.  Products 

Fresh  Apples. 

2.  Services 

All  export-related  services,  including, 

but  not  limited  to,  international  market 
research,  marketing,  advertising,  sales 
promotion,  brokering,  handling, 
transpr)rtation.  common  marking  and 
identitii  ation.  communication  and 
processing  of  foreign  orders  to  and  for 
.Members,  financing,  export  licensing 
and  other  trade  documentation, 
warehousing,  shipping,  legal  assistance, 
foreign  exchange  and  taking  title  to 
goods. 

3.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to.  patents,  trademarks, 
copvrights  and  trade  secrets  that  relate 
to  Products  and  Services. 


4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products. 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to, 
professional  services  and  assistance 
relating  to:  Government  relations;  State 
and  Federal  export  programs:  foreign 
trade  and  business  protocol;  consulting: 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing;  negotiations;  joint  ventures; 
shipping  and  export  management; 
export  licensing;  advertising; 
documentation  and  services  related  to 
compliahce  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategiep;  transfer  of  technology; 
transportation  services;  and  the 
formatiooi  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Idands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pa«:ific  Islands). 

Export  Trade  Activities  and  .Methods  ot 
Operation 

1.  With  respect  to  the  sale  of  Products 
and  Ser\^ces.  licensing  of  Technology 
Rights  and  provisions  of  Export  Trade 
Facilitation  Services,  GLFEA  on  its  own 
or  on  behalf  of  any  of  its  members  may: 

a.  Establish  sale  prices,  minimum  sale 
prices,  target  sale  prices  and/or 
minimum  target  sale  prices  and  other 
terms  of  sale  in  export  markets; 

b.  Conduct  marketing  and  distribution 
of  fresh  $pples  in  export  markets; 

c.  Con(luct  promotion  of  fresh  apples; 

d.  Agree  on  quantities  of  fresh  apples 
to  be  sold  provided  that  each  member 
shall  be  Required  to  dedicate  only  that 
quantity  or  quantities  as  each  Member 
shall  indiependently  determine. 

e.  Allopate  geographic  areas  or 
countries  in  the  export  markets  and/or 
customeBs  in  export  markets  among 
members. 

f.  Refuse  to  quote  prices  for  fresh 
apples,  or  to  market  or  sell  fresh  apples, 
to  or  for  any  customers  in  the  export 
markets,  or  any  countries  or  geographic 
areas  in  the  export  markets. 

g.  Enter  into  exclusive  and 
nonexclusive  agreements  appointing 
one  or  more  export  intermediaries  for 
the  sales  of  fresh  apples  with  price, 
quantity,  territorial  and/or  customer 
restrictions  as  provided  above. 


2.  GLFEA  and  it  Members  may 
exchange  and  discuss  the  following 
information: 

a.  Information  about  sale  and 
marketing  efforts  for  the  export  markets, 
activities  and  opportunities  for  sales  of 
fresh  apples  in  the  export  markets, 
selling  strategies  for  the  export  markets, 
sales  for  the  export  markets,  contract 
and  spot  pricing  in  the  export  markets, 
projected  demands  in  the  export 
markets  for  fresh  apples,  customary 
terms  of  sale  in  the  export  markets, 
prices  and  availability  of  fresh  apples 
from  competitors  for  sale  in  the  export 
markets,  and  specifications  for  fresh 
apples  by  customers  in  the  export 
markets. 

b.  Information  about  the  price, 
quality,  quantity,  source,  and  delivery 
dates  of  fresh  apples  available  from  the 
Members  to  export. 

c.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  the 
export  markets  to  be  considered  and/or 
bid  on  by  The  Great  Lakes  Fruit 
Exporters  Association  and  its  Members. 

d.  Information  about  joint  bidding  or 
selling  arrangements  for  the  export 
markets  and  allocations  of  sales 
resulting  from  such  arrangements 
among  the  Members. 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  the  export 
markets,  including  without  limitation, 
transportation..trans-()r  intermodel 
shipments,  insurance,  inland  freights  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes. 

f.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  marketing  order  programs, 
affecting  sales  for  the  export  markets. 

g.  Information  about  The  Great  Lakes 
Fruit  Exporters  Association  or  its 
Members'  export  operations,  including 
without  limitation,  sales  and 
distribution  networks  established  by 
The  Great  Lakes  Fruit  Exporters 
Association  or  its  Members  in  the  export 
markets,  and  prior  export  sales  by 
Members  (including  export  price" 
information). 

h.  Information  about  export  customer 
credit  terms  and  credit  history. 

3.  The  Great  Lakes  Fruit  Exporters 
Association  and  its  Members  mav  meet 
to  engage  in  the  activities  described  in 
paragraphs  1  and  2  above. 

Definitions 

1.  "Supplier  "  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 
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Dated;  October  29.  2003. 
Jeffrey  C.  .\nspacher, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  03-27722  Filed  11-4-03;  8:45  am] 

BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA).  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  NAFFA  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Termination  of 
Request  for  Panel  Review  of  the  less 
than  fair  value  determination  made  by 
the  International  Trade  Administration, 
respecting  Certain  Durum  Wheat  and 
Hard  Red  Spring  Wheat  from  Canada 
(Secretariat  File  No.  USA-CDA-2003- 
1904-04]. 

SUMMARY:  Pursuant  to  the  Notice  of 
Termination  of  the  Request  for  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  October  31, 
2003.  A  panel  has  not  been  appointed 
to  this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review, 
this  panel  rexiew  is  terminated 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061,  14th  and  Constitution  Avenue. 
Washington.  DC  20210,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  counter\'ailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  bv  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  countr%' 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  lanuary  1, 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  Februarv  23.  1994 


(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  October  31.  2003. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  03-27863  Filed  11-4-03;  8:45  am] 

BILUNG  CODE  3S10-<5T-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA).  Article  1904  NAFTA  Panel 
Reviews:  Decision  of  thie  Committee 

AGENCY:  NAFTA  Secretariat.  Unitea 
States  Section,  International  Trade 
Administration.  Department  of 
Commerce 

ACTION:  Notice  of  completion  of 
extraordinary  challenge. 

SUMMARY:  On  October  30,  2003  the 
Extraordinary  Challenge  Committee 
(ECC)  issued  its  decision  in  the  matter 
of  Gray  Portland  Cement  and  Clinker 
from  Mexico,  Secretariat  File  No.  ECC- 
2000-1904-OlUSA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  I  nited  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  oi  the  Nufth  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  counter\'ailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  Januarv  1. 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8b86J.  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rule.'- 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  2000.  the  Office  of  the  United  States 
Trade  Representative  filed  a  Request  for 
an  Extraordinary  Challenge  Committee 


to  review  decisions  dated  )uly  18.  1999 
and  November  10.  1999.  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  antidumping  dutv 
administrative  review  determination 
made  by  the  International  Trade 
Administration,  respecting  Gray 
Portland  Cement  and  Clinker  from 
Mexico.  This  determination  was 
published  in  the  Federal  Register  (65 
FR  9243)  on  February'  24.  2000.  The 
NAFTA  Secretariat  assigned  Secretariat 
File  Number  ECC-2000-1 904-01  USA  to 
this  request. 

Committee  Decision:  The  Committee 
concluded  that  the  petitioners  here,  the 
United  States  and  the  STCC.  have  failed 
to  demonstrate  either  that  the  Binational 
Panel  "manifestly  exceeded  its  powers, 
authority  or  jurisdictions"  or  that  the 
Panel's  determination  on  the  single 
issue  raised  in  the  petition  "threatens 
the  integrity  of  the  Binational  Panel 
review  process."  Inasmuch  as  these 
criteria  have  not  been  met.  the  petition 
is  denied  and  the  June  18.  1999  decision 
of  the  Binational  Panel  will  not  be 
disturbed. 

The  Committee  Members  are  hereby 
discharged  from  their  duties  effective 
October  30.  2003. 

Dated;  October  30.  2003. 
Caratina  L.  Alston, 

U.S.  Secretar}-.  XAFTA  Secretariat. 

(FR  Doc.  03-27862  Filed  11-4-03:  8:45  am] 

BILLING  CODE  SSIO-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D  103003C] 

Marine  Mammals:  File  No.  1048-1717 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  emd 

Atmospheric  Administration  (NOAAJ, 

Commerce. 

ACTION:  Receipt  of  application  and 

notice  of  availability  of  draft 

environmental  assessment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Peter  j.  Stein.  Scientific  Solutions,  Inc.. 
Nashua.  New  Hampshire,  has  applied  in 
due  form  for  a  permit  to  take  the  marine 
mammal  species  listed  below  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
5,  2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
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upon  written  request  or  by  appointment 
in  the  following  office(s):Pormits. 
Consf^rvation  and  Educatinn  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910:  phone 
(301)713-2289: fax  (301)713-0376: 
wwwnmfs  iini,!  ^nx/prnt     res: 
andSouthwf-t  R.'gion.  NMFS.  501  West 
Ocean  Blvd..  Suite  4200.  Long  Beach. 
CA  90802-4213:  phone  (562)980-4001; 
fax  (562)980-4018. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Taniiin  Adams  ur  Cirrie  Huhard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
-ubiect  ptTimt  In  r.'quoted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA:  16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA:  16  U.S.C.  1531 
et  seq],  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  applicant  requests  a  permit  to 
expose  gray  whales  {Eschrtictius 
rohustus)  migrating  offshore  of  central 
California  to  low-powered  high- 
frequency  active  sonar,  henceforth 
referred  to  as  "whale- finder  sonar 
systems,"  while  simultaneously 
recording  any  reactions  of  the  animals 
to  the  sound.  In  addition  to  the  target 
species,  which  is  not  listed  under  the 
ESA.  the  applicant  also  requests 
authorization  for  unintentional  "takes" 
of  the  following  non-target  marine 
mammals  that  may  be  within  the  range 
of  the  whale-finder  sonar  systems: 
endangered  blue  whales  [Balaenoptera 
musculus).  endangered  fin  whales  (B. 
physalus),  endangered  humpback 
whales  [Megaptera  novaeangliae], 
minke  whales  CB.  acutorostrata). 
endangered  sei  whales  [B.  borecilis), 
endangered  sperm  whales  (Phvseter 
macrocephalus).  harbor  porpoise 
[Phocoena  pbocoena).  Dall's  porpoise 
[Phocoenoides  dalli).  Pacific  white- 
sided  dolphins  (Lagenorhynchus 
obliquidens),  bottlenose  dolphins 
[Tursiops  truncatus).  Risso's  dolphins 
[Grcimpus  nrispus).  short-beaked 
common  dolphins  [Delphinus  delphis). 
northern  right  whale  dolphins 
{Lissndephis  horelais).  killer  whales 
{Oniniis  orca).  short-finned  pilot 
whales  (Globicephala  macrorbvnchus), 
Baird's  beaked  whales  {Berardius 
bairdii).  mesoplodonf  beaked  whales 
{Mf^snplodnn  spp).  Cuvier's  beaked 
whales  (Ziphius  ravirostns].  California 
sea  lions  (Zalnphus  californianus), 
harbor  seals  [Phoca  vitulina).  threatened 
Guadalupe  fur  seals  {Arctocephalus 


toivnsendi).  northern  elephant  seals 
{Mirounga  angustirostris),  northern  fur 
seals  [Callorhinus  ursinus),  and 
threatened  Steller  sea  lions  (Eumetopias 
jubatus).  The  objectives  of  the  proposed 
research  are  to  gather  data  on  the 
reflectivity  of  whales,  determine  the 
probability  of  detection  out  to  one  mile, 
and  detennine  what,  if  any,  reaction  the 
animals  may  have  to  high  frequency 
active  sonars  designed  to  detect  marine 
mammals.  The  purpose  of  the  proposed 
research  js  to  validate  and  improve  the 
ability  of  whale-finder  sonar  systems  to 
detect  marine  mammals  without 
adversely  affecting  them. 

A  draft  EAhas  been  prepared  to 
examine  whether  significant 
environmental  impacts  could  result 
from  issuance  of  the  proposed  scientific 
research  permit.  The  draft  EA  is 
available  for  review  and  comment 
simultaneous  with  the  scientific 
research  permit  application. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits, 
Conser\'ation  and  Education  Division, 
F/PRl.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highwav,  Room 
13705,  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  oti  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided" 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
applicatidn  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  October  31. 
Stephen  L.  Leathery, 

Chief.  Pem^its.  Conservation  and  Education 
Division,  dffice  of  Protected  Resources. 
National  Xiarine  Fisheries  Sen-ice. 
[FR  Doc.  03-27846  Filed  1 1-4-03;  8:45  ami 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office      I 

Legal  Processes 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 


continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collection,  as  required  b\  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13 
(44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  5,  2004. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K   Brnwn,  Rei  ords  Officer. 
Office  of  the  (^hief  Information  Officer, 
Office  of  Data  Architecture  and 
Services.  Data  Administration  Division, 
703-308-7400.  U.S.  Patent  and 
Trademark  Office.  P.O.  Box  1450. 
Alexandria.  VA  22313.  Attn:  CPK  3 
Suite  310;  by  e-mail  at 
susan.brown^  uspto.gov:  or  by  facsimile 
at  703-308-7407. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  Office  of 
General  Counsel,  ITSPTO.  P.O.  Box 
1450,  Alexandria,  VA  22313-1450;  or  by 
telephone  at  703-308-2000. 
SUPPLEMENTARY  INFORMATION: 
L  Abstract 

The  purpose  of  this  collection  is  to 
cover  information  requirements  related 
to  civil  actions  and  claims  involving 
both  current  and  former  emplovees  of 
the  United  States  Patent  and  Trademark 
Office  (USPTO).  The  rules  for  these 
legal  processes  may  be  found  under  37 
CFR  part  104.  which  outlines 
procedures  for  service  of  process, 
employee  testimony  and  production  of 
documents  in  legal  proceedings, 
employee  indemnification,  and  filing 
claims  against  the  USPTO  under  the 
Federal  Tort  Claims  Act  (28  U.S.C. 
2672)  and  the  corresponding 
Department  of  Justice  regulations  (28 
CFR  art  14).  The  public  may  also 
petition  the  Office  of  General  Counsel 
under  37  CFR  104.3  to  waive  or  suspend 
these  rules  in  extraordinary  cases. 

The  procedures  under  37  CFR  part 
104  ensure  that  service  of  process 
intended  for  current  and  former 
employees  of  the  USPTO  is  handled 
properly.  The  public  uses  this  collection 
to  submit  information  required  by 
USPTO  regulations  co\ering  legal 
processes,  including  service  of  process, 
employee  testimony  and  production  of 
documents  in  legal  proceedings. 
employee  ir.demnificatioR,  and  claims 
under  the  Federal  Tort  Claims  Act. 
There  are  no  forms  provided  h\  the 
USPTO  for  this  collection.  For  filing  tort 
claims,  the  public  may  use  Standard 
Form  95  "Claim  for  Damage.  Injury,  or 
Death."  which  is  provided  bv  the 
Department  of  Justice  and  approved  by 
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the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
1103-0008. 

This  information  collection  was 
previously  approved  by  OMB  in  March 
2001  in  conjunction  with  a  proposed 
rulemaking  by  the  USPTO  entitled 
"Legal  Processes,"  published  in  the 
Federal  Register  on  December  22,  2000 
(Vol.  6.T,  .\o,  247).  The  final  rule  notice 
was  published  in  the  Federal  Register 
on  September  12,  2001  (Vol.  66,  No. 
177). 

II.  Method  of  Collection 

Bv  mail  or  hand  delivery  to  the 
USPTO 

III.  Data 

OMB  Number:  0651-0046. 

Form  S'umberfsj:  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits:  not-for-profit  institutions:  farms: 
the  Federal  Government:  and  State, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
157  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  from  5  minutes  (0.08  hours)  to  1 
hour  to  gather  the  necessary 
information,  prepare  the  appropriate 
documents,  and  submit  the  information 
required  for  the  legal  processes  in  this 
collection. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  29  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $8,054  per  year.  The 
USPTO  expects  that  the  information  in 
this  collection  will  be  prepared  by 
attorneys  and  former  employees,  except 


for  the  requests  for  employee 
indemnification,  which  generally  come 
from  professional  and  super\'isor\-  staff. 
Since  many  of  the  former  employees 
affected  by  this  collection  are  attorneys, 
the  attorney  rate  will  be  used  for  former 
employees  as  well.  Using  the 
professional  rate  of  $286  per  hour  for 
associate  attorneys  in  private  firms,  the 
USPTO  estimates  that  the  respondent 
cost  burden  for  attorneys  and  former 
employees  submitting  the  information 
in  this  collection  will  be  $8,008  per 
year.  Using  the  estimate  of  $45.99  per 
hour  for  professional  and  supervisory 
staff,  the  USPTO  expects  that  the 
respondent  cost  burden  for  submitting 
requests  for  employee  indemnification 
will  be  $46  per  year.  Therefore,  the 
respondent  cost  burden  for  this 
collection  will  be  $8,054  per  year. 


Item 


Petition  to  Waive  Rules 

Service  ol  Process    

Forwarding  Service  

Employee  Testimony  ana  Production  of  Documents  in  Legal  Proceedings 

Forwarding  Demands  

Report  of  Unauthorized  Testimony  

Report  of  Possible  Indemnification  Cases  

Employee  Indemnification  

Tort  Claims  

Total  


Estimated  time  for 
response 


30  minutes 
5  minutes  . 
10  minutes 
30  minutes 
10  minutes 
30  minutes 
30  minutes 
30  minutes 
1  hour  


Estimated 

annual 
responses 


5 
120 
5 
15 
5 
1 
3 

r 

2 


157 


Estimated 
annual 
burden 
hours 


3 
10 
1 
8 
1 
1 
2 
1 
2 


29 


Estimated  Total  Annual  Non-hour 
Respondent  Cost  Burden:  $727  per  year. 
There  are  no  capital  start-up. 
maintenance,  or  recordkeeping  costs 
associated  with  this  information 
collection.  However,  this  collection 
does  have  annual  (non-hour)  costs  in 
the  form  of  filing  fees  and  postage  costs. 

This  collection  has  filing  fees 
associated  with  the  petition  to  waive  or 
suspend  the  legal  process  rules  under  37 
CFR  104,3.  The  filing  fee  for  this 
petition  is  $130.  There  are  no  other 
filing  fees  associated  with  this 
information  collection.  The  USPTO 
estimates  that  the  total  filmg  costs 
associated  with  this  collection  will  be 
$650  per  year. 

Customers  may  incur  postage  costs 
when  submitting  the  information  in  this 
collection  to  the  USPTO  by  mail.  The 
USPTO  estimates  that  the  average  first- 
class  postage  cost  for  a  mailed 
submission  will  be  49  cents  and  that  up 
to  157  submissions  will  be  mailed  to  the 
USPTO  per  year.  The  total  estimated 
postage  cost  for  this  collection  is  $77 
per  year. 


The  total  non-hour  respondent  cost 
burden  for  this  collection  in  the  form  of 
filing  fees  and  postage  costs  is  $727  per 
vear. 

1\  .  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  Qi^tober  30,  2003. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  the  Chief 
Information  Officer,  Office  of  Data 
Architecture  and  Services.  Data 
Administration  Division. 

[FR  Doc.  03-27793  Filed  11-4-03;  8:45  am] 

BILLING   CODE    3SiO--e^P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters.  Air  Force 
Reserve  Officer  Training  Corps 
(AFROTC).  Maxwell  Ah-  Force  Base, 

.•\labama. 

ACTION:  Notice. 

In  compliance  with  section 
3503(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  Headquarters 
Air  Force  Reserve  Officer  Training 
Corps  announces  the  proposed 
reinstatement  of  a  public  information 
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collection  and  seeks  public  comment  on 
the  provisi(3ns  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
mf()rmati(m  collection;  (c)  ways  to 
enhanc  e  the  qualitv.  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
informati{m  collection  on  respondents. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to' all 
comments  received  within  60  days  of 
this  notice. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collections  should  be  sent 
tn  HQ.\FK(JTC:.RRU.  551  East  Maxwell 
Boulevard.  Ma.wvell  AFB  AL  36112- 
H106.  Comments  can  also  be  submitted 
via  e-mail  to 
maraorpt.  tnvIor<f'tna\iveII.  a  f.  m  il. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  informdtitm  on  this 
proposed  collection  or  to  obtain  a  copy 
of  the  proposal  and  associated 
collection  instruments,  please  write  to 
the  above  addresses  or  call  (334)  953-  - 
2528. 

Title.  Associated  Form,  and  OMB 
.\umhpr:  Application  for  AFROTC 
Membership.  OMB  Number  07(31-0105. 

.Affected  Public:  College  students  who 
apply  to  join  Air  Force  ROTC.    ' 

Annual  Burden  Hours:  4,000  (12,000 
responses  at  20  minutes  each). 

Mumber  of  Responses:  12.000. 

Responses  Per  Respondent:  1. 

.-Average  Burden  Per  Response:  20 
minutes. 

Frf^ijuencv:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Respnndf'iits  art-  (  nllcgt'  students  who 
apply  for  membership  in  Air  Force 
ROTC.  The  collected  data  is  used  to 
determine  whether  or  not  an  applicant 
is  eligible  to  join  the  Air  Force  ROTC 
program  and.  if  accepted,  the 
enrollment  status  of  the  applicant 
within  the  program.  Upon  acceptance 
into  the  program,  the  collected 
information  is  used  to  establish  personal 
records  for  Air  Force  ROTC  cadets. 
Eligibility  for  membership  cannot  be 
determined  if  this  information  is  not 
collected 

Pamela  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer 
|FR  Doc.  0,^-277:n  Filed  11-4-03;  8:45  am] 

BILLING  CODE  5001 -05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters,  Air  Force 
Reserve  Officer  Training  Corps 
(AFROTC),  Maxwell  Air  Force  Base, 
Alabama. 

ACTION:  Notice. 

In  compliance  with  Section 
3503(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  Headquarters 
Air  Force  Reserve  Officer  Training 
Corps  anaounces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  o^the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bu^en  of  the  proposed 
information  collection;  (c)  ways  to 
-enhance  fiie  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv. 
DATES:  Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
this  notice. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collections  should  be  sent 
to  HQ  AFROTC/RRU,  551  East  Maxwell 
Boulevard.  Maxwell  AFB  AL  36112- 
6106.  Comments  can  also  be  submitted 
via  e-mail  to 
margaret.taylor@maxwell.af.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  iniormation  on  this 
proposed  collection  or  to  obtain  a  copv 
of  the  proposal  and  associated 
collectiori  instruments,  please  write  to 
the  above  addresses  or  call  (334)  953- 
2528. 

Title.  Associated  Form,  and  OMB 
Number:  Air  Force  ROTC  College 
Scholarship  Applrcation.  OMB  Number 
0701-OlOtl. 

Affected  Public:  High  school  seniors 
and  recent  graduates  who  apply  for  an 
Air  Force  ROTC  scholarship. 

Annual  Burden  Hours:  8.500  (17.000 
responses  at  30  minutes  each). 

Number  of  Responses:  17,000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Frequency:  Annual. 


SUPPLEMENTARY  INFORMATION: 

Respondents  will  be  high  school  seniors 
and  recent  graduate  who  applv  for  an 
Air  Force  ROTC  college  scholarship 
This  application  will  require 
approximately  30  minutes  to  complete. 
Respondents  will  have  the  option  of 
completing  the  application  on  the  Air 
Force  ROTC  internet  homepage. 
Submitted  data  will  be  evaluated  bv  Air 
Force  ROTC  College  Scholarship 
Program  selection  boards  to  determine 
eligibility  and  to  select  individuals  for 
the  award  of  a  college  scholarship. 

Pamela  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  03-2773.3  Filed  1 1-4-03;  8:45  am) 

BILLING  CODE  5001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 

DnD, 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  AFSOC  Advisory  Group 
Meeting.  The  purpose  of  this  meeting  is 
to  advise  the  Commander.  AFSOC  on  its 
technological  focus  and  capabilities. 
Because  of  classified  and  contractor- 
proprietary  information  will  be 
discussed,  this  meeting  will  be  closed  to 
the  public. 

DATES:  November  12-14.  2003. 
ADDRESSES:  AFSOC/CC  100  Bartley 
Street,  Hurlburt  Field  Florida.  "~ 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Tim  Kelly.  Air  Force  Scientific 
Advisory  Board  Secretariat.  11 80  Air 
Force  Pentagon,  Rm  5D982.  Washington 
DC  20330-1180. (703)  697-4811. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  03-27732  Filed  11-4-03;  8:45  am] 
BILLING  CODE  5001-05-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
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collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likelv  to 
result  if  normal  clearance  procedures 
are  folhnved.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  November  7,  2003.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
lanuarv  5.  2004. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer:  Department  of  Education.  Office 
of  Management  and  Budget:  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  tile  Paperwurk  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  w'ould  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  anv  .agency's 
ability  to  perform  its  statutory' 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g..  new\  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequencv  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessar\-  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timelv  manner: 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  Or.tober  30,  2003, 

.\ngela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondai^ 
Education 

Type  of  Review:  Reinstatement. 

Title:  Consolidated  State  Performance 
Report. 

Abstract:  This  information  collection 
package  contains  the  Consolidated  State 
Performance  Report  (CSPR)  .  The 
Elementary  and  Secondary  Education 
Act  (ESEA),  in  general,  and  its  provision 
for  submission  of  consolidated  plans,  in 
particular  [see  section  9302  of  the  No 
Child  Left  Behind  (NCLB),  emphasize 
the  importance  of  cross-program 
coordination  and  integration  of  federal 
programs  into  educational  activities 
carried  out  with  State  and  local  funds. 
States  would  use  this  instrument  for 
reporting  on  activities  that  o 

Additional  Information:  The  request 
for  an  emergency  review  of  Part  I  of  the 
No  Child  Left  Behind  (NCLB) 
Consolidated  State  Performance  Report 
is  being  made  to  enable  the  Department 
to  meet  reporting  requirements  of  NCLB. 
Section  1111(h)(5)  of  NCLB  requires  the 
Secretar}-  to  submit  to  Congress  an 
annual  report  that  provides  national  and 
State-level  information  that  is  derived 
from  State  reports  mandated  by  Section 
1111(h)(4).  The  statute  requires  that  th. 
first  annual  report  cover  the  2002-200;^ 
school  year.  The  earliest  time  that  State- 
can  submit  all  these  data  to  the 
Department  is  this  fall,  and  to  provide 
annual  and  timely  information  to  the 
Congress  the  Department  will  need  to 
submit  its  report  this  winter.  For  the 
Secretary  "s  report  to  be  an  annual 
report,  as  the  statute  requires,  the 
Secretary  must  report  information  on 
the  2002-2003  school  year  during  the 
2003-2004  school  year.  For  the 
Department  to  review  all  the  required 
data  elements  from  the  States,  prepare 
its  report  to  Congress,  and  distribute  its 
annual  report  during  the  2003-2004 
school  year,  the  Department  must 
receive  the  State  data  no  later  than 
December  2003.  The  Department  spent 
months  of  collaborating  on  this 
collection,  and  the  collection  received 
recent  approval  from  the  Secretary's 
office.  Due  to  this  unanticipated  event, 
we  are  requesting  OMB  clearance  of  Part 
I  of  the  Consolidated  State  Performance 
Report  by  October  31.  2003, 


Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  22,304. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections  "  link  and  by  clicking  on 
link  number  2356.  When  you  access  the 
information  collection,  click  oft 
"Download  Attachments  "to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specifv-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  her  e-mail  address 
A'afM  ..'l.vf@ed.gOV'.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

[PR  Doc.  03-27760  Filed  11-4-03:  8:45  am] 

BILLING  COOE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technoiogy 
Laboratory:  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology- 
Laboratory,  Departmerit  of  Energ>'. 
ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
mtent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-04NT15450- 
0  entitled,  "Oil  Exploration  and 
Production  Program  Solicitation."  The 
primar>'  mission  of  the  Department  of 
Energy  (DOE) — National  Oil  Program, 
implemented  through  the  National 
Energy  Technology  Laborator\-  (NETL)'s 
National  Petroleum  Technology  Office 
(NPTO)  in  Tulsa,  OK.  is  to  conduct  oil 
related  research  and  dfevolopment 
activities.  The  purpose  is  to  expand  the 
knowledge  base  through  which  industr\' 
can  bring  additional  oil  reserves  and 
new  technology  options  into  the 
marketplace  in  a  cost-effective  and 
environmentally  acceptable  manner. 
The  goal  of  this  Oil  Exploration  and 
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PruduLtion  Program  Solicitation  is  to 
.support  research  that  supplements  and 
complements  but  does  not  duplicate  or 
displace  private  and  other  public 
research  and  development  efforts.  The 
nbjectiverof  the  solicitation  is  to  select 
midterm  type  research  projects  that  will 
focus  on  cost  effectively  improving 
current  technologies. 
DATES:  The  solicitation  will  be  available 

11  the  "Industry  Interactive 
Procurement  System"  (UPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  October  30.  2003.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's  - 
Web  site  at  http://www.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
luiiana  L.  Ht'Mm.s.  M.s  UJl-l()7.  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratorv.  P.O.  Box  10940. 
MS  921-107,  Pittsburgh,  PA  15236,  E- 
mail  Address:  heynes@netl.doe.gov. 
T<'!"ph'>nf>  NiimhtT-  412-186-4872. 
SUPPLEMENTARY  INFORMATION:  The  goals 
of  the  Department  of  Energv's  Fossil 
Energy  Oil  Program  are  derived  from  the 
National  need  for  increased  oil 
production  as  a  part  of  the  national 
security,  requirements  for  Federal  lands 
stewardship  and  increased  protection  of 
the  environment.  The  core  research 
program  of  NETL  continues  to  support 
these  goals  through  carefully  selected 
projects  from  similar  program 
solicitations.  Approximately  two-thirds 
of  all  the  oil  discovered  in  the  United 
States  remains  in  the  ground.  This  effort 
will  provide  further  development  of 
technologies  to  recover  the  remaining 
reserves  in  the  domestic  arena. 
Technological  advances  can  also  be 
applied  by  companies  in  foreign 
reserves,  increasing  global  sitpplies  as 
well.  The  program  supports  the  National 
Energy  Policy  goals  to  increase  domestic 
oil  exploration  through  continued 
partnership  with  public  and  private 
entities  and  to  promote  enhanced  oil 
recovery  from  existing  wells  through 
new  technology.  By  providing  support 
to  the  development  of  improved  and 
new  technologies  in  three  specific  areas, 
the  results  should  improve  oil  recovery 
and  increase  hydrocarbon  reserves.  This 
will  augment  the  domestic  oil  supply. 
Applications  submitted  to  any  Area  of 
Interest  or  technical  topic  must  contain 
a  minimum  of  20%  cost  share. 
Approximatelv  twelve  million  dollars 
(SI 2.000,000)  is  expected  to  be  available 
for  new  awards  under  this 
announcement.  It  is  anticipated  that  six 
iiiillion  dollars  (S6. 000. 000)  will  be 
avaihiblp  during  Fiscal  Year  2004.  (Note: 
The  limit  on  participation  by  an  M&O 
contractor  for  an  individual  project 


under  this  solicitation  cannot  exceed 
25%  of  the  total  project  cost). 
This  solicitation  has  three  separate 

Areas  nf  Interest: 

Area  1— Drilling  Technology  for  High 
Speed  Downhole  Motors 

Area  1  is  limited  to  one  technical 
topic.  Applications  in  Area  1  will  be  for 
projects  Resigned  to  develop  high-speed 
downhole  motors  suitable  for  drilling 
wit^higb  speed  bits  in  the  harsh 
downholb  drilling  environment.  The  Oil 
Program  pas  a  drilling  program  that  is 
currentl\^  focused  mainly  on  microhole 
drilling  abd  applications.  However,  the 
area  of  high  speed  bit  development  is 
progressing  steadily  and  it  was 
recognized  that  a  suitable  downhole 
motor  wi^l  be  necessary  to  fullv  develop 
the  capabilities  of  the  high  speed  bits  in 
multiple  applications.  Current  long-term 
research  efforts  are  looking  for  solutions 
to  drilling  in  deep  wells  and  hard  rock. 
High  speisd  drilling  holds  the  potential 
to  reduce  drilling  costs  and  produce  a 
smaller  eivironmental  footprint.  The 
need  for  1 1  downhole  motor  to  operate 
with  thes  3  bits  will  be  required  in  the 
near  future.  It  is  anticipated  these  bits 
and  motors  will  be  employed  in 
direction  d,  slimhole  and  coiled  tubing 
drilled  wsUs.  The  drilling  program  will 
look  to  enhance  this  developing  area  of 
research. 

Area  2 — Advanced  Diagnostics  and 
Imaging  Technology 

Area  2  is  comprised  of  three  separate 
technical  topics:  (A)  Subsurface 
Imaging;   B)  Regional  Study  and  Basin 
Analysis;  and  (C  )  Reservoir 
Charactetfzation  and  Management. 

The  Ac  vanced  Diagnostics  and 
Imaging  J  ystems  ( ADIS)  Program  is  an 
integral  p  art  of  the  DOE/FE  mission  and 
strategy.  ADIS  is  directed  toward  cross- 
cutting  interdisciplinary  research  to 
develop  advanced  and  innovative 
technoloj  ies  applied  to  the  incremental 
recovery  )f  the  estimated  160  billion 
barrels  of  existing  and  undiscovered 
technical  y  recoverable  oil  from  onshore 
and  offsh  )re  waters  of  the  United  States 
(USGS.  ri95.MMS.  1996). 

Uncertj  inty  concerning  the  physical 
and  chenicai  nature  of  oil  reservoirs  is 
one  of  th(  most  severe  technological 
barriers  t(  i  increasing  the  economic  oil 
recovery  from  existing  and 
undiscovered  fields.  Oil  reservoirs  are 
composec  of  a  wide  variety  of 
architecti  ral  heterogeneities  [i.e..  rock 
facies  geuknetry,  diagenetic  alterations, 
fracturing,  stratigraphic  and  structural 
setting).  Porosity,  relative  permeability, 
pore  and  pore  throat  morphology, 
capillary  forces,  miscibility  and 
saturatioQ  variations  (oil-gas  brine  plus 


other  displacing  fluid/gas  compositions, 
rock-lluid,  fluid-gas  and  fluid-fluid 
interactions)  also  contribute  to  technical 
recovery  barriers.  Several  of  these 
variables  often  change  between  like 
reservoirs  within  a  single  geologic  play 
and  change  due  to  temporal  and  spatial 
dynamic  alterations  that  occur  within  a 
reservoir  throughout  the  exploitation 
and  recovery  processes. 

The  ADIS  section  of  this  solicitation 
supports  research  designed  to  quantify 
the  interrelationship  of  the  reservoir 
rock  architecture,  fluid-rock,  fluid-gas, 
and  fluid-fluid  interactions  that  impact 
oil  productibility  from  petroleum 
reservoirs.  Research  efforts  should  target 
geologic  formations  and  associated  oil 
reservoirs  within  United  States  basins. 
Multidisciplinary  teaming  and  active 
involvement  by  oil  producers  and  /or 
service  companies,  with  interests  in  the 
application  of  research  results  for  more 
efficient  recovery  of  larger  volumes  of 
oil  from  fields  within  the  geologic 
formations  and  basin  studied,  is 
strongly  encouraged.  Results  of  these 
research  and  technology  developments 
shall  be  aggressively  transferred  to  the 
public  and  private  industry  thus 
allowing  for  informed  decisions  related 
to  cost-effective  reservoir  management 
and  exploitation  of  like  oil  reservoirs 
within  the  pronuctixe  formations 
studi*^d. 

Area  3 — Reservoir  Efficiency  Processes 

Area  3  is  comprised  of  six  separate 
technical  topics:  (A)  Chemical  Flooding; 
(B)  Microbial  Flooding:  (C  )  Heavy  Oil 
Recovery:  (D)  Novel  Processes:  (E) 
Reservoir  Simulation:  and  (F)  Gas 
Flooding. 

Fossil  fuels  will  likely  remain  the 
principal  energy  sources  for  most  of  the 
world,  including  the  United  States,  well 
into  the  middle  of  the  centurv.  The 
program  shall  expand  the  knowledge 
base  which,  with  industry,  can  bring 
efficient,  economically  competitive,  and 
environmentally  acceptable  new  fossil 
energy  resources  and  technology 
options  into  the  marketplace  and 
improve  the  United  States  national 
security  by  reducing  dependence  on 
imported  oil.  As  an  integral  part  of  the 
Fossil  Energy  mission  and  strategy. 
Production  Research  is  directed  toward 
the  development  of  advanced  and 
innovative  technologies  for  recovering 
oil  from  large,  currently  unrecoverable 
petroleum  resources. 

As  an  integral  part  of  the  Fossil 
Energy  mission  and  strategy,  the 
extraction  research  of  oil  is  directed 
toward  the  development  of  advanced 
and  innovative  technologies  for 
recovering  oil  from  large,  currently 
unrecoverable,  petroleum  resources. 
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Primar\'  and  secondary  recovery 
operations  have  been  utiHzed  for  many 
years  to  extract  oil  from  reservoirs. 

With  continually  diminishing  United 
States  crude  production  and  increasing 
dependency  on  foreign  supplies,  there  is 
a  need  to  develop  oil  production  from 
these  domestic  oil  resources.  Advanced 
Recovery  Concepts  will  play  a 
significant  role  in  the  exploitation  of 
these  domestic  resources.  New 
techniques  to  overcome  the  problems 
associated  with  advanced  recovery  are 
needed  in  order  to  meet  the  energv 
demands  of  the  immediate  future.  The 
importance  of  increasing  the  petroleum 
reserves  of  the  United  States  through  the 
production  of  oil  left  in  petroleum 
reservoirs  after  conventional  recoverv' 
techniques  are  used  is  well  known  and 
well  documented. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  UPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  UPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  UPS 
function,  call  the  UPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  UPS_HelpDesk®e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  UPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  October  28, 
2003. 

Dale  A.  Siciliano, 

Director.  Acquisition  and  Assistance  Division. 
[FRDoc.  03-27827  Filed  11-4-03;  8:45  ami 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-30-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  30.  20U3. 

Take  notice  that  on  October  22,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 


Volume  No.  1,  Fourteenth'  Revised  Sheet 
No,  40,  to  become  effective  on  December 
1,  2003. 

Algonquin  states  that  the  filing  is 
being  made  to  revise  its  Fuel 
Reimbursement  Percentages  (FRPs)  for 
the  calendar  period  beginning  December 
1,  2003,  pursuant  to  section  32  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Algonquin  further 
states  that  it  has  used  actual  data  for  the 
last  24-month  period  ending  July  31, 
2003,  since  the  prior  12-month  period 
includes  a  winter  period  during  which 
Algonquin's  market  area  experienced 
severe  weather  conditions,  resulting  in 
unusually  high  levels  of  Company  Use 
Gas  on  Algonquin's  system. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  a»cordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  htip:// 
wvi'w .fere .gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659,  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R,  Salas, 

Secretary. 

[PR  Doc,  E3-00178  Filed  ll-4-03;8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   RP03-466-003J 

CenterPomt  Energy-Mississippi  River 
Transmission  Corporation:  Notice  of 
Compliance  Filing 

October  30,  2003. 

Take  notice  that  on  October  28,  2003, 
CenterPoint  Energy-Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  substitute  revised  tariff 
sheets,  to  be  effective  on  October  1, 
2003: 

Substitute  Fourth  Revised  Sheet  No.  167A 
Seventh  Revised  Sheet  No.  170 
Original  Sheet  No.  170A 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commissions  Letter  Order  dated 
October  16,  2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaton'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  ma}H»e 
viewed  on  the  Commission's  Web  site  at 
http://w\\'iv.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(2U2)  502-8659,  The  Commission 
strongiv  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

Magdiie  K.  Salas, 

Secretary. 

[FR  Doc.  E3-00177  Filed  11-4-03;  8:45  am] 

BILLING  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP04-01 1  -000] 

Chinook  Pipeline  Company  and 
Omimex  Canada  Ltd.,  Applicants: 
Notice  of  Application 

October  30.  2003 

Take  Notice  that  on  October  24,  2003. 
f'hinonk  Pipeline  Company  (Chinook) 
filed  in  Docket  No.  CP04-(n  1-000.  an 
application  pursuant  to  Section  3  of  the 
Natural  Gas  Act  (NGA),  Part  153  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
Executive  Order  Nos.  10485  and  12038 
and  the  Secretary  of  Energ\'s  Delegation 
Order  No.  0204-112  to  transfer  from 
Chinook  to  Omimex  Canada.  Ltd. 
(Ominiex)  the  authorization  and 
Presidential  Permit  previously  issued  to 
Chinook.  Chinook  requests  the 
Commission  to  issue  an  order 
transferring  to  Omimex  the  NGA 
Section  3  authorization  and  Presidential 
Permit  to  operate  and  maintain  facilities 
at  the  international  boundary  between 
the  United  States  and  Canada  in  Blaine 
County.  Montana  and  near  Loomis, 
Saskatchewan.  Canada  (the  Facilities) 
for  the  exportation  of  natural  gas'to 
Canada. 

There  ar(>  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commissicm,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of^ractice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  bv  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  bv  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  wiil 


consider  these" comments  in 
determining  the  appropriate  action  to  be 
taken;  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  fdings. 

If  the  Commission  decides  to  s_et  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Comi^ission's  review  process,  a 
final  Comimission  order  approving  or 
denying  a  application  will  be  issued. 

Comment  Date:  November  20,  2003. 

M agalie  R.  Salas,- 

Secretaty.  , 

[PR  Doc.  £^-00166  Filed  11-04-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-33-000] 

East-of-Callfornia  Shippers, 
Complainant  v.  El  Paso  Natural  Gas 
Company,  Respondent:  Notice  of 
Complaint 

October  30^  2003, 

Take  notice  that  on  October  29.  2003. 
East-of-California  Shippers  (EOC 
Shippers)  filed  a  Complaint  Requesting 
Fast  Tracl  Processing  pursuant  to 
sections  4(b),  5(a),  and  16  of  the  Natural 
Gas  Act  (NGA)  Rule  206  of  the 
Commission's  Rule  of  Practice  and 
Procedures,  18  CFR  385,206  against  El 
Paso  Natural  Gas  Company  (El  Paso), 
EOC  Shippers  allege  that  El  Paso:  (1) 
Failed  to  properly  implement  a 
"California  Receipt  Service"  in  violation 
of  the  Commission's  Mav  31,  2002, 
September  20,  2002,  December  26,  2002 
and  lulv  9.  2003  Orders  in  Docket  Nos. 
RPOO-336-000  et  al.  and  the  express 
terms  of  El  Paso's  tariff:  (2)  imposed  an 
unwritten  service  condition  on  the 
availability  of  California  Receipt  Service 
in  violation  of  section  284.7(c)  of  the 
Commission's  regulations;  and  (3)  is 
implemeilting  the  California  Receipt 
Service  in  an  unduly  discriminatory 
manner  in  violation  of  section  284.7(b) 


and  284, 9(b)  of  the  Commission's 
regulations,  and  section  4(b)  of  the 
NGA, 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
.answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ni\'w.  fere. gov  using  the  "eLibrar}"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongh'  encourages 
electronic  filings. 

Comment  Date:  November  13,  2003. 

Magalie  R  Salas. 

Stfcretaiy. 

IFR  Doc.  E3-00180  Filed  11-4-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENGERY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP04-1 0-000] 

EnCana  Border  Pipelines  Limited  and 
Omimex  Canada,  Ltd.;  Notice  of 
Application 

October  30.  .i003. 

On  October  24.  2003.  EnCana  Border 
Pipelines  Limited  (EnCana  Border), 
formerly  3698157  Canada  Ltd..  and 
Omimex  Canada.  Ltd.  (Omimex)  filed  an 
application  requesting  the  Commi.vsin'n 
to  issue  an  order  transferring  369815  7 
Canada  Ltd  's  NGA  Section  3 
authorization  and  Presidential  Permit  to 
Omimex  to  operate  and  maintain 
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facilities  at  the  international  boundan- 
between  the  United  States  and  Canada 
at  Reagan.  Alberta  and  Del  Bonita. 
Montana  for  the  importation  of  natural 
gas  into  the  United  States,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  Web  at  http:// 
;nnv./erc.go\- using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FEHCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

EnCana  Border  and  Ominex  state  that 
the  facilities  consist  of  approximately 
one  mile  of  4'  -  inch  pipe  extending 
from  the  interconnection  with  the 
EnCana  Border  system  on  the  northern 
side  of  the  international  boundary 
between  the  United  States  and  Canada 
in  a  southerly  direction  to  the 
interconnection  with  the  4-inch 
gathering  line  owned  by  Northwestern 
Corporation,  formerly  Montana  Power 
Gas  Company. 

EnCana  Border  and  Omimex  state  that 
approyal  of  the  subject  request  would 
facilitate  the  sale  of  the  facilities  to 
Omimex  pursuant  to  a  Purchase  and 
Sale  Agreement  between  EnCana  Border 
and  Omimex.  The  transfer  will  not 
affect  the  underlying  use  of  the 
Facilities  or  the  services  that  are 
currently  provided  to  customers  on  the 
Facilities. 

Any  questions  regarding  the 
application  should  be  directed  to  Stefan 
M.  Krantz.  Esquire,  Dickstein  Shapiro 
Morin  &  Oshinsky  LLP,  2101  L  Street, 
NW..  Washington,  DC  20037,  at  (202) 
861-9113. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  ser\'ice  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  fdings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 


the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  Orders  in  the  proceeding. 

A  person  does  not  have  to  intervene 
in  order  to  have  comments  considered. 
The  second  way  to  participate  is  by 
filing  with  the  Secretary  of  the 
Commission,  as  soon  as  possible,  an 
original  and  two  copies  of  comments  in 
support  of  or  in  opposition  to  this 
project.  The  Commission  will  consider 
these  comments  in  determining  the 
appropriate  action  to  be  taken,  but  the 
filing  of  a  comment  alone  will  not  serve 
to  make  the  filer  a  party  to  the 
proceeding.  The  Commission's  rules 
require  that  persons  filing  comments  in 
opposition  to  the  project  provide  copies 
of  their  protests  only  to  the  party  or 
parties  directly  involved  in  the  protest. 

Persons  who  w-ish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385,2001(a)(l)(iii)  and  instructions  on 
the  Commission's  web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  November  20,  2003. 

Magalie  R.  Salas. 

Secretary'. 

TR  Doc.  E3-O0181  Filed  11-04-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No   ES04-4-0001 

Golden  Spread  Electric  Cooperative, 
Inc.:  Notice  of  Application 

October  30.  2003. 

Take  notice  that  on  October  23.  2003, 
the  Golden  Spread  Electric  Cooperative, 
Inc.  (Golden  Spread)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorizations  to  assume  long-term 
loans  of  S14  million  and  issue  S6 
million  in  long-term  debt  for  the 
purpose  of  financing  the  acquisition  of 
facilities  from  South  Plains  Electric 
Cooperative,  Inc..  one  of  its  member 
cooperatives.  Both  the  long-term  notes 
assumed  and  debt  issued  will  be  with 
the  National  Rural  Cooperative 
Financing  Corporation. 

Golden  Spread  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvi-w.ferc.gov.  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
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Comment  Date:  November  20,  2003. 

Magalie  R.  Salas, 

Secretary. 

!FR  Doc  E:!-00168  Filed  11-04-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-363-007] 

North  Baja  Pipeline,  LLC:  Notice  of 
Negotiated  Rate 

October  30,  2003. 

Take  notice  that  on  October  24,  2003, 
North  Baja  Pipeline,  LLC  (NBP) 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1 
Second  Revised  Sheet  No.  6  and  First 
Revised  Sheet  No.  8.  with  an  effective 
date  of  January  1.  2003. 

NBP  states  that  these  sheets  are  being 
filed  to  reflect  a  negotiated  rate 
agreement  with  Termoelectrica  De 
Mexicali,  S.  de  R.L.  de  C.V.  that  went 
into  effect  on  January  1.  2003. 

NBP  further  states  that  a  copy  of  this 
filing  has  been  served  on  NBP's 
luri.sdictional  customers  and  interested 
state  regulatory  agencies. 

An\-  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  ac  cordance  with  sections 
38,T.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takf'n.  but  will  not  serve  to  make 
pnitestants  parties  to  the  proceedings. 
.\nv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
tiling  is  available  for  review  at  the    " 
(Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
(kimmission's  Web  site  at  http:// 
i\-\\i\\  fprr.gov  using  the  "eLibrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport'&ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  enc;ourages  electronic  filings. 
See.  18  CFR  335.2001(a)(l)(iii)  and  the 


T ^ 

instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary,    i 

(FR  Doc.  E3'-001 74  Filed  1 1-4-03;  8:45  am]        billing  CODE  67i7-oi-p 
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Protest  Date:  November  6,  2003. 

Magalie  R.  Salas, 

Secrctap.. 

[FRDoc.  E3-0017B  Filed  11-1-03;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-398-002] 

Northern  Natural  Gas  Company:  Notice 
To  Place  Suspended  Rates  and  Tariff 
Sheets  Into  Effect 

October  30,12003. 

Take  notice  that  on  October  27,  2003, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  its  motion 
to  place  suspended  rates  and  tariff 
sheets  into  effect  on  November  1,  2003. 

Also,  Northern  tendered  for  filing 
substitute  tariff  sheets  to  remove 
reference  tjo  rates  for  its  new  PDD 
service  and  changes  to  its  DDVC  rates, 
which  are  pending  Commission  action 
in  Northern's  Order  No.  637  proceeding 
in  Docket  Ko.  RPOO-404-000. 

Any  person  desiring  to  protest  said 
filing  shoiid  file  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission, 
888  First  SJtreet,  NE.,  Washington,  DC 
20426,  in  Accordance  with  section 
385.211  ofjthe  Commission's  Rules  and 
Regulationjs.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  ivill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WH-w.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

October  30.  2003. 

Regional  Transmission  Organizations 

lRTOl-99-000,  RT01-9!1-001.  RTOl-99-002 
andRT0l-99-00.1l 

Bangor  Hydro-Electric  Company,  et  al. 

[RT01-86-00U.  KT01-8B-U01  and  RTOl-86- 
002] 

New  York  Independent  System 
Operator,  Inc.,  et  al. 

[RTOl-95-000.  RTOl-95-001  and  RTOl-95- 
002] 

PJM  Interconnection,  L.L.C.,  et  al. 

IRTOl-2-000,  RTOl-2-001.  Rroi-2-002  and 
RT01-2-On3| 

PJM  Interconnection,  L.L.C. 

( RTOl -98-000  i 

ISO  New  England.  Inc.  New  York 
Independent  System  Operator,  Inc. 

IRTO2-3-O00] 

Take  notice  that  I^[M  Interconnection, 
L.L.C,  New  York  Independent  System 
Operator,  Inc.  and  ISO  New  England, 
Inc.  have  posted  on  their  internet 
websites  charts  and  information  - 

updating  their  progress  on  the 
resolution  of  ISO  seams. 

Any  person  desiring  to  file  comments 
on  this  information  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  comments 
should  be  filed  on  or  before  the 
comment  date.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commissions  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Comment  Date:  November  21,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00165  Filed  1 1-4-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-356-001] 

Southern  Star  Central  Gas  Pipeline. 
Inc.;  Notice  of  Compliance  Filing 

October  30,  2003. 

Take  notice  that  on  October  27.  2003. 
Southern  Star  Central  Gas  Pipeline.  Inc. 
(Southern  Star)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
\'olume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  November  1,  2003. 

Southern  Star  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Order  dated  October  6, 
2003  permitting  Southern  Star  to 
become  a  daily  allocation  pipeline. 

Southern  Star  states  that  copies  of  the 
transmittal  letter  and  appendices  are 
being  mailed  to  Southern  Star's 
jurisdictional  customers  and  interested 
state  commissions,  as  well  as  those 
parties  appearing  on  the  official  service 
list  for  this  docket. 

Any  person  desumg  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  VVashmgton.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
bttp://i\-w\\\fprc.gov  using  the  "eLibrarv 
link  "  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FEBCOnlineSupport%ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  ?85.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FRDor  E3-O0175  Filed  11-4-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENGERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-32-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

October  3D,  2003. 

Take  notice  that  on  October  24,  2003. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Seventh 
Revised  Sheet  No.  40Z,  to  be  effective" 
November  1,  2003. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvx-w.ferc.gov  using  the  "eLibrarv". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  IS'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary-. 

[FR  Doc.  E3-00179  Filed  11-04-03;  8.45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-552-005  et  al.] 

New  York  Independent  System 
Operator.  Inc..  et  al.;  Electric  Rate  and 
Corporate  Filings 

October  29,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  >  (irk  Independent  System 
Operator   Inc. 

[Docket  Nos.  ER03-552-O05  and  ER03-984- 
003] 

Take  notice  that  on  October  23,  2003. 
the  New  York  Independent  Svstem 
Operator,  Inc.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  connection 
with  the  Commission's  September  22, 
2003,  Order  in  Docket  No.  ER03-552- 

000,  et  al. 

NYISO  states  that  it  has  ser\'ed  a  copy 
of  this  filing  to  all  parties  listed  on  the 
official  ser\'ice  list  maintained  bv  the 
Secretan,'  of  the  Commission  in  these 
proceedings  and  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NY'ISO's  Open-Access  Transmission 
Tariff  or  Services  Tariff,  the  New  York 
State  Public  Service  Commission  and  to 
the  electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  November  13,  2003, 

2.  PJ.M  Interconnection.  LLC. 
[Docket  No.  ER03-1117-0011 

Take  notice  that  on  October  23.  2003. 
PJM  Interconnection.  L.L.C.  (PJM)  in 
compliance  with  the  Commission's 
Order,  104  FERC  f  61,321  submitted  an 
explanation  justifving  the  inclusion  of 
the  risk  profile  component  in  the 
proposed  Default  Allocation  Assessment 
formula  contained  in  amendments  to 
the  Amended  and  Restated  Operating 
Agreement  of  PfM  Interconnection. 
L.L.C,  filed  Julv  25,  2003,  in  Docket  No. 
ER03-1 1 1 7-000. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  each  person 
designated  on  the  official  service  list. 

Comment  Date:  November  13,  2003, 

3.  Northwestern  Energy 

Docket  Nos.  ERO 3- 11 88-001.  ER03-1189- 

001,  ER03-1 190-001.  ER03-1191-O01, 
ER03-1 192-001,  ER03-]  193-001,  ER03- 
1194-001.  and  ER03-1 195-001] 

Take  notice  that  on  October  23,  2003, 
Northwestern  Energy,  a  division  of 
Northwestern  Corporation 
(Northwestern),  submitted  its  filing  to 
comply  with  the  Order  of  the  Director. 
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Division  of  Tariffs  and  Market 
Development — Central  issued  on 
September  2.3.  200.3.  The  compliance 
filing  contains  the  designation  cover 
sheets  required  by  Order  No.  614.- 
Cnmmpnt  Date:  November  13.  2003. 

4.  Ameren  Services  Company 

[Docket  No.  ER03- 1280-001] 

Take  notice  that  on  October  23,  2003. 
.\meren  Services  Company  (ASC) 
tendered  for  filing  a  revised  unexecuted 
Network  Integration  Transmission 
Ser\'ice  and  Network  Operating 
Agreement  between  ASC  and  Citizens 
Electric  Corporation  to  replace  the 
unexecuted  Agreement  in  Docket  No. 
ER03-1 280-000  filed  on  September  2, 
2003. 

Comment  Date:  November  13.  2003. 

5.  Chanarambie  Power  Partners  LLC 

IDocket  No.  ER03-1 340-001] 

Take  notice  that  on  October  23.  2003. 
Chanarambie  Power  Partners  LLC  filed 
a  revision  to  its  Rate  Schedule  FERC  No. 
1  to  provide  the  rate  schedule 
designation  information  required  by 
FERCs  Order  No.  614  and  to  reflect  the 
requested  effective  date  of  its  rate 
schedule. 

Comment  Date:  November  13.  2003. 

6.  Entergy-Koch  Trading.  LP 

IDocket  No.  ER01-<i7H  1-001] 

Take  notice  that  on  August  29,  2003. 
Entergy-Koch  Trading,  LP  (EKT), 
submitted  for  filing  a  Notification  of  a 
non-material  change  in  the 
characteristics  that  the  Commission 
relipri  upon  in  granting  EKT  Market- 
based  rate  authority  under  section  205 
of  the  Federal  Power  Act. 

Comment  Dote:  November  7,  2003. 

7.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  EK04-(ib-000] 

Take  notice  that  on  October  23.  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
"  submitted  for  filing  a  Notice  of 
Succession  of  certain  Network 
Integi-ation  Transmission  Service  and 
Operating  Agreements  entered  into  by 
and  between  Northern  Indiana  Public 
Service  Company  (NIPSCO)  and  various 
transmission  customers. 

The  Midwest  ISO  has  requested 
waiver  of  the  sixty-day  effective  date 
and  has  requested  an  effective  date  of 
October  1 .  2003.  the  date  the  provision 
of  transmission  services  across  the 
transmission  facilities  of  NIPSCO  under 
the  various  ongoing  .Network  Integration 
Transmission  Service  and  Operating 
.Agreements  commenced  under  the 
Midwest  ISO  OATT. 


Midwest  ISO  states  it  has  served  a 
copy  of  this  filing  upon  the  affected 
customers.  In  addition,  the  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  tWis  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  as  well  as  all  state 
commissions  within  the  region.  The 
Midwest  also  states  that  the  filing  has 
been  electronically  posted  on  the 
Midwest  BO's  Web  site  at 
n-\\iv.midiii'estiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  November  13,  2003. 

8,  .American  Electric  Power  Service 
Corporation 

(Docket  No,  ER04-73-000] 

Take  notice  that  on  October  23,  2003, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
pursuant  to  Section  35.1.5  of  the  Federal 
Energy  Regulatory  Commission's 
regulatior^.  18  CFR  Section  35.15,  a 
Notice  of  Termination  of  an  executed 
Facilities  Agreement  between  Ohio 
Power  Company  and  DPC  Northeast 
Power,  LLC-  designated  as  Service 
Agreement  No.  515  under  American 
Electric  Power  Operating  Companies' 
Open  Access  Transmission  Tariff, 

AEP  reqiiests  an  effective  date  of 
October  22,  2003.  AEP  states  that  a  copy 
of  the  filing  was  served  upon  DPC 
Northeast  power  LLC  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  November  13,  2003. 

9;  PacifiCorp 

Docket  No.  f;R04-74-000. 

Take  notice  that  on  October  24,  2003, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations  a 
Notice  of  Cancellation  of  PacifiCorp's 
Rate  Schedule  No.  343  with  Alcoa 
Power  Generating,  Inc.  (formerly  known 
as  Colockum  Transmission  Company) 
effective  June  30,  2003. 

PacifiCorp  states  that  copies  of  this 
filing  were  supplied  to  Alcoa  Power 
Generating,  Inc.  (formerly  known  as 
Colockum  Transmission  Company): 
Public  Utility  District  No.  1  of  Chelan 
County;  the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment'Date:  November  14,  2003. 

10.  Idaho  Power  Company 
Docket  No.  ER04-75-000 

Take  notice  that  on  October  24,  2003, 
Idaho  Power  Company  (Idaho  Power) 


tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Contract  Demand  Notice  relating  to  an 
agreement  between  Idaho  Power  and 
Seattle  City  Light,  FERC  Rate  Schedule 
No.  72.  Idaho  Power  seeks  an  effective 
date  of  January  1.  2004. 

Comment  Date:  November  14.  2003. 

11.  Southern  California  Edison 
Company 

[Docket  No.  FR04-76-O00] 

Take  notice  that  on  October  24,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  an  Amended 
Interconnection  Facilities  Agreement 
(Amended  Interconnerticm  Agreement) 
and  an  .Amended  Service  Agreement  For 
Wholesale  Distribution  Service 
(Amended  Service  Agreement)  between 
Whitewater  Hill  Wind  Partners.  LLC 
(Whitewater)  and  SCE.  SCE  states  that 
the  Amended  Interconnection 
Agreement  reflects  the  addition  of  terms 
and  conditions  to  the  Interconnection 
Agreement  to  provide  for  SCE  to  design, 
engineer,  procure,  construct,  install, 
own.  operate  and  maintain,  and  for 
Whitewater  to  pay  for.  the  Distribution 
System  Facilities  and  Reliabilitv 
Upgrades  associated  with  the  Devers- 
Garnet-Windpark-Banning-Zanja  115  kV 
line  reconfiguration.  SCE  states  that  the 
Arnended  Service  Agreement  reflects 
the  increase  in  distribution  svstem 
capacity  made  available  to  Whitewater 
and  the  change  in  the  point  of  delivery 
which  will  occur  upon  the  in-service 
date  of  the  line  reconfiguration. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Whitewater. 

Comment  Date:  November  14,  2003. 

12.  The  Dayion  Power  and  Light 
Companv 

[Docket  No.  ER04-77-O001 

Take  notice  that  on  October  24.  2003. 
The  Dayton  Power  and  Light  Companv 
(Dayion).  on  behalf  of  Cincinnati  Gas 
and  Electric  Companv  (CG&E)  and 
Columbus  Southern  Power  Company 
(CSP)  tendered  for  filing  an 
Interconnection  Agreement  between 
DP&L,  CG&E.  CSP'and  East  Kentucky 
Power  Cooperative. 

Comment  Date:  November  14,  2003. 

13.  Wisconsin  Electric  Power  Company 
and  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER04-78-0001 

Take  notice  that  on  October  24.  2003, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  and  Wisconsin 
Public  Service  Corporation  (WPS) 
jointly  tendered  for  filing:  (1)  Revised 


Federal  Register   \'o!.  68,  No.  214 /Wednesday,  November  5,  2003 /Notices 


62575 


rate  schedule  sheets  in  the  Control  Area 
Operations  Coordination  Agreement 
between  Wisconsin  Electric  and  WPS 
designated  as  Wisconsin  Electrics  Rate 
Schedule  FERC  No.  99:  and  (2)  a  revised 
Control  Area  Operations  Coordination 
Agreement  between  Wisconsin  Electric 
and  WPS  designated  as  WPS'  First 
Revised  Rate  Schedule  FERC  No.  63. 
Wisconsin  Electric  and  WPS  also  jointly 
tendered  cancellation  documents  to 
terminate  Wisconsin  Electric's  Rate 
Schedule  FERC  No.  77  and  WPS'  Rate 
Schedule  No.  54. 

Wisconsin  Electric  and  WPS  request 
that  the  Commissitm  waive  its  notice  of 
filing  requirements  and  allow  the 
revised  sheets  in  both  agreements  to 
become  effective  as  of  October  24.  2003. 
Wisconsin  Electric  and  WPS  also 
request  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  remainder  of  the  WPS  Agreement 
and  the  cancellation  documents  to 
become  effective  lanuary  1.  2001. 

Wisconsin  Electric  an  WPS  state  that 
copies  of  this  filing  have  been  served  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  Date:  November  14.  2003. 

14.  .\merican  Electric  Power  Service 
Corporation 

IDocket  No.  ER04-79-0001 

Take  notice  that  on  October  24,  2003. 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
a  Facilities  Agreement  between  Indiana 
Michigan  Power  Company  and  Covert 
Generating  Company.  LLC.  AEPSC 
states  that  the  agreement  is  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  S\stem  FERC  Electric  Tariff. 
Third  Revised  Volume  No.  6. 

AEP  requests  an  effective  date  of 
October  17,  2001.  AEP  states  that  a  copy 
of  the  filing  was  served  upon  Covert 
Generating  Company,  LLC  and  the 
Indiana  Utility  Regulatory  Commission, 
the  Michigan  PubHc  Service 
Commission 

Comment  Date:  November  14,  2003. 

Standard  Paragraph 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator^•  Commission, 
888  First  Street.  \E..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WHW-fercgov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretan'. 

[FR  Doc.  E3-O0182  Filed  11-04-03:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-232] 

Grand  River  Dam  Authority:  Notice  of 
Availability  of  Environmental 
Assessment 

October  30.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatorv' 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy- 
Projects'  staff  has  prepared  an 
Environmental  Assessment  (EA)  for 
Grand  River  Dam  Authority's 
application  for  non-project  use  of 
project  lands  and  waters  for  approval  to 
permit  Joe  Harwood  d/b/a  Arrowhead 
Investment  &  Development  Company  to 
expand  and  modernize  an  existing 
marina  from  9  existing  docks  with  111 
boat  slips  and  a  service  station  to  11 
docks  with  175  boats  slips  and  a  new 
ser\'ice  station.  The  project  is  located  on 
the  Duck  Creek  arm  of  Grand  Lake  O' 
the  Cherokees,  on  the  Grand/Neshoo 
River  in  northeastern  Oklahoma. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposal  and  concludes  that 
approval  of  the  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


A  copy  of  the  EA  is  attached  tu  a 
Commission  Order  titled  "Order 
Approving  Non-Project  Use  of  Project 
Propertv  "  issued  October  23,  2003  (105 
FERC  161,  100)  which  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivMiv. /erc.gov  using  the  'eLibrar\'"  link. 
Enter  the  docket  number  (prefaced  bv 
P-)  and  excluding  the  last  three  digits, 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport%ferc.gov  or  toll- 
free  (866)  208-3676.  or  for  TTY,  contact 
(202) 502-8659. 

For  further  information,  contact 
Heather  Campbell  at  (202)  502-6182. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  E3-O0172  Filed  11-04-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No,  516-31  S   321    326.  329.  330. 

331,  332  333,  354,  355  356  357,  358  and 
359^ 

South  Carolina  Electric  &  Gas 
Company:  Notice  of  Availability  of 
Final  Environmental  Assessment 

Uctober  JO.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulaton.' 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy- 
Projects  staff  has  reviewed  the 
applications  for  the  sale  of  14  parcels  of 
project  land  adjacent  to  Lake  Murray, 
the  Saluda  Hydroelectric  Project 
impoundment,  for  future  private 
development  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  land  sales.  The  parcels  of  land  are 
located  in  Lexington,  Saluda,  and 
Newberry  counties.  South  Carolina. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  effects  of 
the  proposed  sale  of  certain  tracts  of 
land  and  concludes  that  SCE&G's 
proposal  to  sell  the  14  parcels  of  project 
land  for  future  private  development, 
with  staff  recommended  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
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ivix-w.  fprc.gov  using  the  ■'eLibran"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCC)nlineSupport®ferc.gov  or  toll 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  For  further 
information,  contact  Jack  Hannula  by  E- 
mail  at  John.Hannula@ferc.gov  or  by 
phone  (202) 502-89. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc    E.3-00173  Filed  11^1-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
Intervene  and  Protests 

October  30.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  \'o:  DI04-1-000. 

c.  Date  Filed:  October  10.  2003. 

d  Applicant:  Floyd  Templin.  61071 
Raintree  Road.  Hidden  River  Hills, 
Centrevilie.  MI  49032.  telephone  (269) 
467-7739. 

e.  Name  of  Project:  Lake  Templene 
Hydroelectric  Project. 

f.  Location:  The  Lake  Templene 
Hydroelectric  Project  would  be  located 
in  Tps.  b  &  7  S..  R.  10  VV.,  Michigan 
Meridian,  on  the  Prairie  River.  St. 
Joseph  Countv.  Michigan.  The  project 
will  not  occupv  tribal  or  Federal  land. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act.  16  U.S.C. 
817(b). 

h.  Appliiant  Contact:  [ohn  E.  Fisher, 
Lawson-Fisher  Associates  P.C..  525 
West  Washington  Avenue,  South  Bend, 
IN  46601.  telephone  (574)  234-3167, 
FAX  (574)  236-1330.  E-Mail 
If a'%lawson-f isher.com 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murrav  (202)  502-8838.  or  p:-mail 
address:  diane.murravS_ferc.gov. 

].  Deadline  for  films,  comments  and/ 
or  motions:  December  5,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R 
Salas.  Secretary.  Federal  Energy 
Regulaton.-  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 


may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  httt):// www. ferc.gov. 

Please  mclude  the  docket  number 
(DI04-1-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  Lake 
Templene  Hydroelectric  Project  would 
consist  of:  (1)  Lake  Templene  Reservoir 
and  Dam;  (2)  a  proposed  turbine/ 
generating  unit,  with  a  total  rated 
capacity  of  100  kW  attached  to  the  dam 
outlet;  and  (3)  appurtenant  facilities. 
The  hydroelectric  unit  will  be  tied  into 
the  electric  utility  provided  by  the  City 
of  Sturgis,  MI,  or  Consumer's  Energy. 

When  a  Declaration  of  Intention  is 
filed  with,  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1]  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  W^  at  http://www.ferc.gov  using 
the  "eLibrary"  link,  select  "Docket#" 
and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY.  contact 
(202) 502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capita]  letters  the  title 
"COMMENTS -.  "PRCJTEST-.  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Docket  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  .-Xpplicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant  s  representatives. 

Magalie  R.  Salas. 

Secretary. 

\FK  Doc.  E3-00167  Filed  1 1-04-03;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Extension  of 
Time  To  Commence  and  Complete 
Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

October  30.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Extension  of 
Time  to  Commence  and  Complete 
Construction. 

b.  Project  No:  10395-026. 

c.  Date  Filed:  September  29.  2003. 

d.  Applicant:  City  of  Augusta. 
Kentucky. 

e.  Name  and  Location  of  Project:  The 
Meldahl  Hydroelectric  Project  is  to  be 
located  at  the  U.S.  Army  Corps  of 
Engineers'  Meldahl  Locks  and  Dam  on 
the  Ohio  River  in  Bracken  County. 
Kentucky. 

f.  Filed  Pursuant  to:  Public  Law  105- 
213  and  sections  4.200c  and  4.202a  of 
the  Commission's  regulations. 

g.  Applicant  Contact:  James  B.  Price, 
Meldahl  Hydroelectric,  LLC,  P.O.  Box 
903,  Catlinburg,  TN  37738,  (865)  436- 
0402. 
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h.  FERC  Contact:  lames  Hunter.  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
December  1,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secrptar\'.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  fdings. 
Please  include  the  project  number  (P- 
10395)  on  anv  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

j.  Description  of  Application:  The 
Applicant  requests  that  the  deadline  for 
commencement  of  project  construction 
be  e.xtended  to  July  31,  2005.  as 
authorized  by  Public  Law  105-213.  In 
support  of  its  request,  the  Applicant 
states  that  it  has  expended  considerable 
sums  on  project  development  and  is 
proposing  an  amendment  of  the  project 
design  that  would  substantially  reduce 
the  project  cost.  The  deadline  for 
completion  of  construction  would  also 
be  extended. 

k.  This  filing  is  available  for  review 
and  reproduction  at  the  Commission  in 
the  Public  Reference  Room  at  888  First 
Street,  NE.  Room  2A,  Washington,  DC 
20426.  The  filing  may  also  be  viewed  on 
the  web  at  http://\v\\'\v.  fere. gov.  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits 
(P-10395)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  or  e-mail 
FERCOSupport@ferc.gov..  For  TTY,  call 
(202)  502-8659.  A  copy  is  also  available 
for  review  and  reproduction  at  the 
address  in  item  g.  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretan*' 
of  the  Commission. 

m.  Comments.  Protests,  or  Motions  to 
Interv'ene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure,  18  CFR  385.210,  .211,  .214 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  fded.  but 
only  those  who  fde  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  fded  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretan',  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Dor.  E3-0tTl69  Filed  11-4-03:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  30,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12470-000. 

c.  Date  Filed:  September  1 1 .  2003. 

d.  Applicant:  City  of  Broken  Bow, 
Oklahoma, 

e.  Name  of  Project:  Broken  Bow  Re- 
regulating  Dam  Project. 


t.  Locuuon:  Un  tlic  Mountain  i-ork 
River,  in  McCurtain  County,  Oklahoma 
utilizing  the  Broken  Bow  Re-regulating 
Dam  which  is  administered  by  the  U.S. 
Army  Corp  of  Engineers  (Corps). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Mark 
Guthrie.  City  Manager,  City  of  Broken 
Bow,  Oklahoma,  210  N  Broadway. 
Broken  Sow,  OK  74728,  (918)  584-2885. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  Filing  Comments, 
Protests,  and  Motions  To  Inten'ene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commissions  Rules  of  Practice 
ajid  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
fdes  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  utilizing 
the  Corps'  existing  Broken  Bow  Re- 
Regulating  Dam  would  consist  of:  (1)  A 
proposed  powerhouse  containing  a 
generating  unit  having  an  installed 
capacity  of  5  megawatts,  (2)  a  proposed 
transmission  line,  and  (3)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  20  gigawatt- 
hours  and  would  be  sold  to  a  local 
utility. 

1.  Locations  of  Applications:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE.. 
Room  2A.  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://ww\v.ferc.gov  using 
the  "eLibrary  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
avadable  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Prelirtiinary  Permit: 
Anyone  desiring  to  fde  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
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competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  fho 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
thf'  specified  comment  date  for  the 
particular  application.  A  competing 
prelinrinarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
lipplicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
■■pecified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  12d  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

p.  Xotice  of  Intent:  A  notice  of  intent 
must  specif)'  the  exact  name,  business 
.iddress.  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit " 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  Under 
Pt'rmit:  h  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
te>rm  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
Based  on  the  results  of  these 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  Sled  electronically  via  the 
Internet  in  lieu  of  paper;  See  18  CFR 
385.2001  (a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  "e- 
filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

s.  Filiag  and  Service  of  Responsive 
Documeats — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documeiits  must  be  filed  bv  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Riegulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

t.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
commentis  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an        -- 
agency's  comments  must  also  be  sent  to 
tbe  Applicant's  representatives. 

Magalie  R.  Salas, 

Secrelarw 
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impacts , 

studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation^ 

of  a  development  application  to  \^.°.*'^®  °^  Application  Accepted  for 

construct  and  operate  the  project.  filing  and  Soliciting  Comments, 

"  Motions  To  Intervene,  Protests, 

Recommendations,  and  Terms  and 

Conditions 


r.  Comments.  Protests,  or  Motions  to 
Inten-ene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
mtervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


October  30,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  12473-000. 

c.  Date  filed:  October  2,  2003. 


d.  Applicant:  San  Diego  County  Water 
Authority. 

e.  Name  of  Project:  Olivenhain- 
Hodges  Pumped  Storage  Project. 

f.  Location:  The  project  would  be 
located  in  San  Diego  County.  California, 
on  a  planned  water  conductor  system 
between  Olivenhain  Reservoir  and  Lake 
Hodges. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791a-825r 

h.  Applicant  Contact:  Mr.  Timothy  M. 
Smith,  San  Diego  County  Water 
Authority.  4677  Overland  Avenue,  San 
Diego,  CA  92123,  (858)  522-6873. 

i.  FERC  Contact:  [ames  Hunter.  (202) 
502-6086. 

j.  Status  of  Environmt^ntal  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

k.  Deadline  for  filing  responsive 
documents:  The  Commission  directs, 
pursuant  to  Section  4.34(b)  of  the 
Regulations  {see  Order  No.  533  issued 
May  8.  1991.  56  FR  23108,  May  20, 
1991)  that  all  comments,  motions  to 
intervene,  protests,  recommendations, 
terms  and  conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  by  November  28.  2003. 
All  reply  comments  must  be  filed  with 
the  Commission  by  December  15,  2003. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR385.2001(a)(l)(iii)andthe 
-  instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  pump- 
generating  station  near  the  west 
shoreline  of  Lake  Hodges.  75  feet  by  74 
feet  at  grade  and  a  30- foot-long,  15-foot- 
wide.  25-foot-high  structure  above 
grade.  (2)  two  pump-generating  units, 
each  with  a  rated  capacity  of  20 
megawatts,  and  (3)  bypass  facilities 
consisting  of  a  pressure  control  valve  in 
the  station  and  24-inch-diameter  piping 
connecting  to  the  penstock  and  one  of 
the  draft  tubes.  The  average  annual 
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energy  production  would  be  53  gigawatt 
hours. 

m.  This  filing  is  available  for  review 
and  reproduction  at  the  Commission  in 
the  Public  Reference  Room  at  888  First 
Street,  NE.,  Room  2A.  Washington.  DC 
20426.  The  filing  may  also  be  viewed  on 
the  Web  at  httpJ/iuuv. ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits 
(P-12473)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  ore-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  review  and  reproduction  at 
the  address  in  item  h.  above. 

n.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  mav  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specif\'  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  All  filings  must  (1)  bear  in  all 
capital  letters  the  title  ■PROTEST". 
"MOTION  TO  INTERVENE".  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPLICATION."  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 


"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  inter\'ene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

Magalie  R.  Salas. 

Secret  aiy. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[TRI-2003-0001 :  FRL  6723-4] 

Toxic  Chemical  Release  Reporting; 
Community  Right-to-Know:  Notice  of 
On-Line  Dialogue 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  request 
inr  public  comment. 

summary:  EPA  will  hold  an  on-line 
public  dialogue  on  options  for  reducing 
the  burden  on  the  regulated  industry 
associated  with  the  Toxics  Release 
Inventory  (TRI)  program.  This  dialogue 
serves  as  Phase  2  of  the  national 
Stakeholder  Dialogue  that  the 
Environmental  Protection  Agency  (EPA) 
has  been  conducting  with  the  public  on 
various  TRI  issues;  Phase  1  was 
launched  in  September  2002.  EPA  is 
seeking  suggestions  and  ideas  on  a 


number  of  burden  reduction  options 
including,  but  not  limited  to: 
establishing  higher  reporting  thresholds 
for  small  businesses  or  for  certain 
classes  of  facilities  or  chemicals; 
modif\ing  the  eligibility  requirements  of 
the  Form  A  Certification  Statement  to 
expand  its  use;  creating  a  new  form 
allowing  facilities  meeting  certain 
criteria  to  certifx'  to  no  significant 
change  in  reporting  in  the  current  year 
as  measured  against  a  designated 
baseline  year;  and  using  range  codes  in 
Section  8  of  the  Form  R.  EPA  is  also 
soliciting  comments  on  potential 
enhancements  to  its  TRl-ME  reporting 
software.  Instructions  for  participating 
in  the  on-line  dialogue  are  posted  at 
EPA's  TRI  Web  site  at  http:// 
www.  epa.gov/tri/programs/ 
stakeholders/outreach. htm.  Through 
this  notice  EPA  is  announcing  the 
availability  of  a  paper  which  is  intended 
to  provide  background  on  a  number  of 
burden  reduction  options  and  help 
focus  stakeholder  discussion. 

DATES:  The  Stakeholder  Dialogue 
comment  process,  identified  bv  the 
Docket  ID  No.  TRl-2003-OOOl",  will  be 
held  until  January  5,  2004. 

ADDRESSES:  The  Stakeholder  Dialogue 
Fdpei  will  be  accessible  via  the  Internet 
at  http://www.epa.gov/tri/programs/ 
stakeholders/outreach. htm.  Comments, 
identified  by  Docket  ID  No.  TRI-2003- 
0001  ,  may  be  submitted  by  these 
methods:  electronically  to  EDOCKET  at 
h ttp  -.//www. epa .gov/edocket  (EPA's 
preferred  method)  or  the  U.S. 
Government's  online  rulemaking  Web 
site  at  http://www.reguiations.gov:  e- 
mailed  to  oei.docket@epa.gov:  delivered 
to  EPA  Docket  Center  (EPA/DC),  EPA 
West.  Room  B102,  1301  Constitution 
Ave.,  NW..  Washington.  DC  20004;  or 
mailed  to  Office  of  Environmental 
Information  Docket,  Mail  Code;  28221T, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001.  Follow  the  detailed 
in'^lrurtinns  in  I 'nit  I  C,  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reisman.  EnvironmeiiUi 
Protection  Agency,  Office  of 
Environmental  Information,  Office  of 
Information  Analysis  and  Access. 
Toxics  Release  Inventory  Program 
Division;  telephone  number:  (202)  566- 
0751;  fax  number;  (202)  566-0727;  e- 
mail:  reisman. larr}'@epa. gov.  For 
general  information  on  the  Toxics 
Release  Inventory  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline  at  (800)  424- 
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9346  or  (703)  412-9810,  TDD  (800)  553- 
7672.  http://www.epa.gov/epaoswer/- 

bntline 

SUPPLEMENTARY  INFORMATION: 


Category 


Public  . 
Industry 


I.  General  Information 

A.  Does  This  Notice  Apply  to  Me? 

You  npy  be  interested  in  this  notice 
if  you  usfe  data  collected  under  EPCR,^ 
section  313.  or  if  you  manufacture, 
process,  or  otherwise  use  any  of  the 


EPCRA  section  313  chemicals  and  vou 
are  required  to  report  annvially  tf)  EPA 
their  environmental  releases  and  other 
waste  management  quantities. 
Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Examples  of  potentially  interested  entities 


Environmental  groups,  community  groups,  researchers. 

SIC  major  group  codes  10  (except  1011.  1081.  and  1094).  12  (except  1241).  20  through  39  4911 
(limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  electricity  for  dis- 
tnbution  in  commerce).  4931  (limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of 
generating  electricity  for  distribution  in  commerce).  4939  (limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating  electricity  for  distribution  in  commerce).  4953  (limited  to  fa- 
cilities regulated  under  the  Resource  Conservation  and  Recovery  Act.  subtitle  C  42  U  S  C  sec- 
tion 6921  etseq).  5169,  5171,  or  7389  (limited  to  facilities  pnmanly  engaged  in  solvents  recoven/ 
services  on  a  contract  or  fee  basis). 
Federal  Govemment  Federal  facilities  in  any  SIC  code 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  pt^rson 
listed  in  th^  prer-fding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B  How  Can  I  Get  Copies  of  Information 
Associated  With  This  Stakeholder 
Dialogue  Process? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  TRI-2003-0001. 
Thf>  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  (Office  of 
Environmental  Information  (OEI)  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  VVest,  Room  B102.  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Readmg  Room  is  open  from  8.30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
202-.566-1744.  and  the  telephone 
number  for  the  OEI  Docket  is  202-566- 
17.T2. 

2.  Electronic  Access.  An  electronic 
copy  of  the  issue  paper  is  available  from 
EPA's  TRl  Web  site  at  http:// 

www  ppa  gnv/tri/programs/ 
stakehnlders/outreachhtm.  You  may 
access  this  Federal  Register  document 
eiectronicallv  throut^h  the  EPA  Internet 
under  the  Federal  Register  listings  at 
httpj /www. ppu.gov/fedrgstr/ .  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  Federal 
Register— Environmental  Documents." 
You  can  also  go  directiv  to  the  Federal 


Register  listings  at  http://www.epa.gov/ 
h  omepa^/fedrgs  tr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EDOCKET.  You  may  use 
EDOCKET  at  http://www.epa.gov/ 
edocket/ to  submit  or  view  public 
commentls,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "saarch."  then  kev  in  Docket  ID 
No.  "TRl-2003-0001".  the  stakeholder 
issue  paper  and  the  Federal  Register 
notice  armouncing  this  stakeholder 
dialogue  ftre  also  available  on  the 
EDOCKET. 

Certain  types  of  information  will  not 
be  placed  in  the  EDOCKET.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  onh'  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  documfait  is  selected  from  the  index 
list  in  EDOCKET.  the  system  will 
identify'  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  l.B.l. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 


submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit 
EDOCKET  online  or  see  67  FR  3R102. 
May  31,  2002. 

C.  How  and  To  Whnm  Do  I  Submit 
Comments? 

You  may  access  the  stakeholder 
dialogue  issue  paper,  instructions  for 
commenting  on  burden  reduction 
options,  and  link  to  the  electronic 
docket  to  submit  and  retrieve 
comments,  from  the  TRI  Stakeholder 
Outreach  Web  site  at:  http:// 
vu\-w. epa.gov/tri/programs/ 
stakeholders/outreach. htm  during  the 
time  period  specified  in  this  notice. 

Commenters  are  encouraged  to  use 
the  TRl  Stakeholder  Outreach  Web  site 
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to  access  the  issue  paper  and  the 
instructions  for  commenting  on  burden 
reduction  options.  The  Outreach  Web 
site  also  provides  a  link  to  the 
EDOCKET  Web  site  for  submission  of 
comments  and  viewing  of  all  comments 
submitted. 

To  assist  in  the  organization  of  all 
comments  received,  commenters  are 
asked  to  state  in  the  beginning  of  their 
comments  the  specific  burden  reduction 
option(s)  being  addressed.  If  your 
comment  addresses  more  than  one  of 
the  options  in  the  stakeholder  paper, 
please  indicate  in  the  beginning  of  your 
comment  the  number  associated  with 
each  of  the  options  addressed.  The 
stakeholder  paper  has  6  options.  Option 
6  requests  comment  on  options  not 
specifically  discussed  in  the  stakeholder 
paper.  The  stakeholder  paper  also 
requests  comment  on  the  ongoing 
Toxics  Release  Inventory — Made  Easy 
(TRI-ME)  software.  If  your  comment 
addresses  this  software,  please  state  in 
the  beginning  of  your  comment  that  it 
addresses  "TRI-ME." 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  avoid  unnecessary 
duplication  of  comments,  please  submit 
your  comments  through  only  one 
method  of  delivery.  To  ensure  proper 
receipt  by  EPA,  identify-  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  bodv  of  vour 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifv'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 


EPA  may  not  be  able  to  consider  your 
comment. 

a.  EDOCKET.  Go  directly  to  EPA 
Dockets  at  http://i\n\'w.epa.gov/edocket. 
and  follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  'Information 
Sources,"  'Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 

"search."  and  then  kev  in  Docket  ID  No. 
TRl-2003-0001.  Please  state  in  the 
beginning  of  the  comment  the  specific 
burden  reduction  option(s)  being 
addressed  by  the  comment.  The  system 
is  an  "anonymous  access"  system, 
which  means  EPA  will  not  know  your 
identity,  e-mail  address,  or  other  contact 
information  unlese  you  provide  it  in  the 
body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  bv 
electronic  mail  (e-mail)  to 
oei.dockePa:epa.gov.  Attention  Docket 
ID  No.  TRI-2003-0001.  Please  state  in 
the  beginning  of  the  comment  the 
specific  burden  reduction  option(s) 
being  addressed  by  the  comment.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  w  ithout  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD-ROM.  Ynu  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  Please  state  in 
the  beginning  of  the  comment  the 
specific  burden  reduction  option(s) 
being  addressed  by  the  comment.  These 
electronic  submissions  will  be  accepted 
in  MS  Word.  WordPerfect,  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Office  of  Environmental  Information 
Docket.  Environmental  Protection 
Agency,  Mail  Code:  28221T.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460.  Attention  Docket  ID  No. 
TRl-2003-0001.  Please  state  in  the 
beginning  of  the  comment  the  specific 
burden  reduction  option(s)  being 
addressed  by  the  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 

B 102,  1301  Constitution  Ave.,  NW., 
Washington.  DC,  20004,  telephone:  202- 
566-1744,  Attention  Docket  ID  No.  TRI- 
2003-0001.  Please  state  in  the  beginning 
of  the  comment  the  specific  burden     " 


reduction  option(s)  being  addressed  by 
the  comment.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in  Unit 
I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Commenters  wishing  to 
submit  proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address  only,  and  not  to  the 
public  docket,  to  ensure  that  proprietarv 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  OEI  Document 
Control  Officer,  Mail  Code:  2822T,  U,S. 
EPA,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC.  20460.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  .submit  CBI 
on  disk  or  CD-ROM.  mark  the  outside 
of  the  disk  or  CD-ROM  as  CBI  and  then 
identify-  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 
is  CBI).  The  EPA  will  disclose 
information  claimed  as  CBI  only  to  the 
extent  allowed  bv  the  procedures  set 
forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA  s 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

II.  Background 

EPA  initiated  a  Stakeholder  Dialogue 
process  in  September  2002,  to  identif\' 
improvements  to  the  Toxics  Release 
Inventory  (TRI)  and  to  develop 
opportunities  to  reduce  the  burden  on 
reporting  facilities.  A  primary  goal  of 
this  effort  by  EPA  is  to  reduce  burden 
associated  with  TRI  reporting  while  at 
the  same  time  continuing  to  provide 
valuable  information  to  the  public 
consistent  with  the  goals  and  statutor\' 
requirements  of  the  TRI  program. 


62582 


Federal  Register   Vol    68,  \o.  214 /Wednesday,  November  5,  2003 /Notices 


While  the  TRl  program  has  been  very 
successhil.  EPA  is  continuing  to  seek 
ways  to  improve  the  program  Given  the 
c  ommunitv  focus  of  the  TR]  program 
and  the  broad  and  varied  uses  of  the  TRI 
data,  it  is  important  that  EPA  receive 
input  from  all  stakeholders— the  states, 
the  reporting  (  ommunitv  and  other 
businesses,  conununitv  and 
envircmmental  groups,  researchers,  and 
the  public. 

Phase  1  took  place  in  the  fall  of  2002 
and  focused  on  the  reporting,  collecting, 
processing,  and  annual  release  of  the 
TRI  data.  Specifically.  EPA  sought 
comment  on  ways  to:  (1)  Improve  the 
compliance  assistance  provided  by  the 
TRI  program,  both  at  Headquarters  and 
in  the  Regions,  to  aid  the  reporting 
community;  (2)  streamline  the 
collection  and  processing  of  the  90.000 
TRI  forms  that  EPA  receives  annually: 
and  (.3)  improve  the  materials,  including 
the  context,  documents  and  tools,  that 
EPA  develops  for  its  annual  public 
release  of  the  TRI  data  to  support  their 
use  and  analvsis  of  the  data.  EPA  has 
received  approximately  200  comments 
and  has  implemented  several  of  the 
suggestions.  EPA  continues  to  examine 
ways  to  further  improve  TRI  data 
processing,  data  release,  and 
compliance  assistance  in  light  of  the 
comments  received. 

Phase  2  of  the  stakeholder  dialogue 
will  focus  on  reducing  the  burden 
associated  with  the  TRI  reporting 
requirements.  EPA  is  looking  to  more 
fully  explore  these  broadly  outlined 
options  with  the  intention  of  identifying 
a  specific  burden  reduction  initiative 
that  effectively  lessens  the  burden  on 
facilities  but  at  the  same  time  ensures 
that  TRI  continues  to  provide 
qommunities  with  the  same  high  level 
of  significant  chemical  release  and  other 
waste  management  information. 
Specifically,  comment  is  being 
requested  on  a  number  of  options  such 
as:  Higher  reporting  thresholds  for  small 
business:  expanded  use  of  the  Form  A 
Certification  Statement:  a  new.  "no 
significant  change"  certification 
statement;  and  the  application  of  range 
codes  to  Section  8  of  the  Form  R.  EPA 
is  also  engaged  in  an  effort  to  improve 
its  award-winning  Toxics  Release 
Inventory— Made  Easy  software,  and  is 
soliciting  comments  on  specific 
enhancements  that  would  reduce  the 
burden  of  TRI  reporting.  The 
stakeholder  paper  de.scribing  these  and 
other  options  for  burden  reduction  is 
posted  on  the  TRI  Web  site  and  is 
intended  to  provide  background  and 
help  focus  the  stakeholder  discussion. 
Stakeholders  are  encouraged  to 
comment  on  any  of  the  specific  options 
discussed  in  the  paper,  or  as  the  paper 


states,  stakeholders  may  comment  on 
options  not  discussed  in  the  paper. 

While  the  Agency  is  genuinelv 
interested  in  pursuing  burden 
reduction,  the  mere  inclusion  of  an 
option  in  this  paper  does  not  mean  that 
the  Agency  has  already  determined  the 
option  to  be  technically,  practically,  and 
legally  feasible.  Instead,  each  option 
included  in  this  paper  is  intended  to 
encourage  thoughtful  comment  that 
develops  a  meaningful  burden  reduction 
initiativQ  that  is  technically,  practically, 
and  legaBy  feasible. 

Dated:  October  30,  2003. 
Elaine  G.  Stanley. 

Director,  Office  of  Information  Analysis  and 

Access. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0029:  FRL-7328-7] 

Fenridazone  Potassium:  Cancellation 
Order 

AGENCY;  Environmental  Protection 

Agencv  (EPA]. 
ACTION:  .NJotice. 

summary:  This  notice  announces  a 
cancellation  order  requested  by 
Monsanto  Company  for  their 
registration  of  the  pesticide  product 
containing  methyl  l-(4-chlorophenyl)-l, 
4-dihydr(J-6-methyl-4-oxo-3- 
pyridazinjecarboxylic  acid,  potassium 
salt. -or  fetiridazone  potassium,  and 
accepted  by  EPA,  pursuant  to  section 
6(f]  of  tha  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  this  order  follows  up  a  July 
25,  2003,  notice  of  receipt  of  request  for 
the  above;  mentioned  voluntary' 
registration  cancellation.  In  that  notice, 
EPA  requttsted  comments  on  the 
proposed  jcancellation  and  indicated 
that  it  would  issue  an  order  confirming 
the  cancellation.  Any  distribution,  sale, 
or  use  of  Canceled  fenridazone 
potassiuni  products  is  permitted  only  in 
accordance  with  the  terms  of  the 
existing  stocks  provisions  of  this 
cancellatibn  order. 

DATES:  The  cancellations  are  effective 
November  5.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demson  Puller.  Special  Review  and 
Reregistration  Division  (7508C],  Office 
of  Pestici(^e  Programs,  Environmental 
Protectioi^  Agency,  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460. 
telephonei number;  (703)  308-8062;  fax 
number;  (703)  308-7042;  e-mail  address; 
fuUer.dernson@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Docs  this  Action  Applv  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  vou 
manufacture,  sell,  distribute,  or  use 
fenridazone  potassium  products.  The 
Congressional  Review  Act.  5  IJ.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
199C),  does  not  apply  because  this  action 
is  not  a  rule,  for  purposes  of  5  U.S.C. 
804(3).  Since  other  entities  may  also  be 
interested,  the  Agencv  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicabilitv  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents^ 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0029,  The  official  public 
docket  consists  of  the  documents 
specificall\  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2.  1921  lefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  docket  telephone  number 
is  (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Regi.ster  document 
electronically  thrnutjh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://\\'mv.epa.gov/fedrgstr/.  To  access 
RED  documents  and  RED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page  at  http:// 

mvw.epa.gov/pesticides/reregistration/ 
status.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  mav  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments. 
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access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  ♦hose  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  bv  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identifv  whether  the  document  is 


available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

II.  Receipt  of  Request  to  Cancel 
Registrations 

A.  Background 

Fenridazone  is  a  dihydro- 
oxopyridizine  pesticide  which  was 
registered  as  a  growth  regulator  used  on 
wheat.  The  technical  registrant, 
Monsanto  Company  requested  a 
voluntary  cancellation  of  their 
registration  for  the  product  containing 
fenridazone  potassium. 

Pursuant  to  section  6(f)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (FIFRA).  EPA 
announced  receipt  of  the  request  from 
Monsanto  Company  in  a  Federal 
Register  Notice  published  on  julv  25, 
2003  (68  FR  44081)  (FRL-7315-6).  In 
that  notice,  EPA  provided  a  30-day. 
comment  period.  The  registrant 
requested  the  Administrator  waive  the 
180-day  comment  period  provided 
under  FIFRA  section  6(f)(1)(c),  and  EPA 
granted  this  request.  No  public 
comments  were  received  during  the  30- 
day  comment  period. 

B.  Requests  for  Voluntary  Cancellation 
of  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A). 
Monsanto  Company  has  submitted  a 
request  for  voluntarv'  cancellation  of  a 
registration  for  their  product  containing 
fenridazone  potassium.  The  registration 
for  which  the  cancellation  was 
requested  is  identified  in  the  following 
table: 


Table  1  .—Product  Registration  Cancellation  Request 


Company 


Registration  Number 


Monsanto  Company 


524-453 


Product 


Hybrex  2IC  Chemical  Hybridizing  Agent 


III.  Cancellation  Order 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  EPA  is  approving  the  requested 
cancellation.  Accordingly,  EPA  orders 
that  the  registration  identified  in  Table 
1,  is  hereby  canceled.  Any  distribution, 
sale,  or  use  of  existing  stocks  of  the 
product  identified  in  the  table  above  in 
a  manner  inconsistent  with  the  terms  of 
this  order  or  the  existing  stock 
provisions  in  Unit  IV.  of  this  Federal 
Register  Notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  Existing  Stocks  Policv  (56  FR 
29362,  June  26,  1991)  (FRL-3846-4),  as 
those  stocks  of  a  registered  pesticide 
product  which  are  currentlv  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
cancellation. 

V.  Distribution  or  Sale  by  the  Registrant 

Cancpllatiun  orders  generallv  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received. 
However,  the  registrant  has  stated  that 
the  Hybrex  2  LC  Chemical  Hybridizing 
product  has  not  been  sold  since  1989 


nor  has  the  chemical  ever  been 
distributed.  Therefore,  no  products 
should  be  in  the  channels  or  trade. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  October  27,  2003. 
Betty  Shackleford, 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-27852  Filed  11-4-03;  8:45  am) 

BtLUNG  CODE  8560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0340:  FRL-7331-6] 

Notice  of  Receipt  of  Requests  tor 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendments  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations.  Section  6(f)(1)  of 


FIFRA  provides  that  a  registrant  of  a 
pesticide  product  may  at  any  time 
request  that  any  of  its  pesticide 
registrations  be  amended  to  delete  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  anv 
request  on  the  Federal  Register. 
DATES:  The  deletions  are  effective  on 
May  3.  2004,  or  December  5.  2003  for 
product  registrations  000769-00730, 
000829-00285,  005905-00496,  005905- 
00502,  005905-00510,  007401-00115. 
007401-00206.  007401-00273.  035138- 
00079.  073049-00087.  and  073049- 
00095.  unless  the  Agency  receives  a 
written  withdrawal  request  on  or  before 
applicable  dates  given  above. 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  on  or  before  applicable  dates 
ui\>Mi  abtjve. 

ADDRESSES:  Written  withdrawal 
requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMA-HON.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify'  docket  ID  number 
OPP-2003-0346  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jcunes  A.  Hollins,  Office  of  Pesticide 
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Proorams  (7502C).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  WV..  Washington,  DC  20460- 
0001:  telephone  number:  1703]  J05- 
.t761;  e-mail  address: 
bnllinfi.inmpsv  epn.finv 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
[iroduce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  anv  questions 
regarding  the  information  in  this  notice, 
consuh  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT, 

B.  How  Can  I  Gi^t  Copies  of  This 
Document  and  Other  Related 
Information'' 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0340.  The  official  public 
docket  consists  of  the  documents 
specificallv  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
.Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  [3usiness  information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 


Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm,  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hvv7.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805, 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://v\'ww.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  To  Whom  Do  I  Submit 
Written  Withdrawal  Requests? 

1.  Electronically— i.  E-mail.  E-mail 
your  written  withdrawal  requests  to: 
fames  A.  HoUins  at 
hollins.james@epa.gov,  AttentionT 
Docket  ID  Number  OPP-2003-0340. 

ii.  Disk  or  CD-ROM.  Written 
withdrawal  requests  on  disk  or  CD- 


ROM  may  be  mailed  to  the  address  in 
Unit  l.C,2,  or  delivered  by  hand  or 
courier  to  the  address  in  Unit  I.C.3.. 
Attention:  Docket  ID  Number  OPP- 
2003-0340,  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption, 

2,  By  mail.  Send  your  written 

.  withdrawal  requests  to:  James  A, 
Hollins.  Office  of  Pesticide  Programs 
(7502C).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460-0001.  Attention: 
Docket  ID  Number  OPP-2003-0340, 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  written  withdrawal  requests  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (C3PP). 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2003-0340. 
Such  deliveries  are  onlv  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.Bl. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  certain  pesticide 
registrations.  These  registrations  are 
listed  in  Table  1  of  this  unit  by 
registration  number,  product  name/ 
active  ingredient,  and  specific  uses 
deleted: 


Table  1  .-Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 


Product  Name 


000100-00834        Barricade  65WG  Herbicide 


-t- 


Active  Ingredient 


000100-00834         Barricade  65WG  Herbicide 
000228-00068        Riverdale  Malathion  5 
000228-00068        Rtverdale  Malathion  5 


000228-00244      ,  Riverdale  50%  Malathion  E.G. 


000228-00244        Riverdale  50%  Malathion  E.G. 


Prodiamlne 


Prodlamine 


Malathion 


Malathion 


Malathion 


Malathion 


000264-00324        SEVIN  Brand  99%  Technical  Carbaryl    Garbaryl 
Insecticide 


000264-00325        SEVIN    Brand    97.5%    Manufacturing  I  Garbaryl 
Concentrate 


000264-00328         SEVIN  Brand  80%  Dust  Base  Carbaryl  '  Carbaryl 
I      Insecticide 


Delete  From  Label 


Plants  grown  for  cut  foliage  production 


Plants  grown  for  cut  foliage  production 


Use  in  empty  grain  storage  areas 


Use  in  empty  grain  storage  areas 


Hog  and  calf  pens;  poultry  houses; 
horse  and  sheep  barns;  corrals; 
water  troughs;  manure  piles 


Hog  and  calf  pens,  poultry  houses; 
horse  a.nd  sheep  bams;  corrals; 
water  troughs;  manure  piles 


Turf/lawn  broadcast  use  with  the  liquid 
formulations 


Turf/lawn  broadcast  use  with  the  liquid 
formulations 


Turf/lawn  broadcast  use  with  the  liquid 
formulations 
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Table  1— Registrations  V\l''^  Requests  for  Amendments  ^o  Delete  Use  = 

Registrations— Continuea 


;E."-i  \  Pesticide 


Registration  No. 

Product  Name 

Active  Ingredient 

Delete  From  1  abel 

000765-00730 

SEVIN  5%  Bait 

Carbaryl 

Alfalfa,  apples,  cherries,  plums,  apri- 
cots, citnjs  fruits,  grapes,  peaches, 
pears,  peanuts,  and  tobacco 

000829-00285 
001022-00562 

SA-50  Cutworm  and  Cricket  Bait               Carbaryl 
Chap-Fume                                            i  Metam-Sodlum 

Sugar    beets,    collards,    horseradish. 

parsley,  rutabagas,  swiss  chard 
Wood  chip  use 

005905-00496 

1 .5LB  Benfluralin  EC                                 Benfluralin 

Peanuts  and  tobacco 

005905-00502 

Weed  Rhap  A4-MCPA 

MCPA,  diethylamine  salt 

Rice 

005905-005 10 

MCPA  Sodium  Salt 

MCPA,  diethylamine  salt 

Rice,  peas,  flax  and  grain  sorghum 

007401-00115 

Hi-Yield  8  Lb.  Malathion  Emulsifiable 
Concentrate 

Malathion 

Peanuts,  soybeans,  and  sugar  beets 

007401-00206 

Hi-Yield  Low  Volume  Malathion  Con- 
centrate 

Malathion 

Safflower.  soybeans,  sugar  beets,  and 
tomatoes 

007401-00273 

Hi-Yield  Grain  Storage  Spray 

Malathion 

Stored   peanuts,    peanuts   going    into 

storage,  peanut  storage  facilities, 
stored  gram,  storage  facilities,  and 
transportation  equipment  for  grain 
sorghum,  nee.  field  and  garden 
seeds 

019713-00089 

Drexel  Carbaryl  2L 

Cartaryl 

Poultry  uses 

035138-00079 

Aero  Flying  Insect  Spray  Concentrate       Piperonyl  butoxide;  Pyrethrins 

Livestock  uses 

045385-00009 

Insect  Spray 

Piperonyl  butoxide 

Food  handling  establishments 

073049-00087 

SBP-1382  Bioallethrin  Insecticide  Con- 
centrate 

Resmethrin;  Bioallethrin 

Food  handling  establishments  and  for- 
mulations for  treating  stored  gram 

073049-00095 

SBP-1382/Bioallethrin  Insecticide  Con-    Resmethrin;  Bioallethrin 
centrate  10-6.25% 

Food  handling  establishments 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  applicable  dates 
indicated  in  the  DATES  section  of  this 
notice  to  discuss  withdrawal  of  the 
application  for  amendment.  This  30-or 
180-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency's  approval  of  the  deletion. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
number. 


Table  2— Registrants  Requesting 
Amendments  to  Delete  Uses  in 
Certain  Pesticide  Registrations 


EPA 

Company 

No. 


Company  Name  and  Address 


000100  Syngenta  Crop  Protection,  Inc., 
Box  18300,  Greensboro.  NC 
27419 


000228  Nufarm  Americas  Inc.  D/B/A 
Riverdale  -  A  Nufarm  Co., 
1333  Burr  Ridge  Paricway, 
Suite  125a.  Burr  Ridge.  IL 
60527 


000264  Bayer  Cropscience  LP.  2  T.W. 
Alexander  Dnve,  Research 
Triangle  Park,  NC  27709 


000769         Value    Gardens    Supply,    LLC, 
I      Box    585.    St.    Joseph.    MO 
64502 


Tab^e  2— Registrants  Requesting 
Amendments  to  Delete  Uses  in 
Certain  Pesticide  Registra- 
tions—Continued 


EPA 

Company 

No. 


Company  Name  and  Address 


000829  Southern  Agncultural  Insecti- 
cides, Inc..  Box  218,  Pal- 
metto, FL  34220 


001022  IBC  Mfg.  Co.  c/o  Gail  Earty. 
416  E.  Brooks  Rd  .  Memphis. 
TN  38109 


005905        Helena     Chemical     Co,     225 

Schilling    Blvd..     Suite    300. 
Collierville,  TN  38017 


007401  Brazos  Associates,  Inc..  Agent 
Fcr:  Voluntary  Purchasing 
Group  In.  1806  Auburn  Dnve. 
Carrollton.  TX  75007 
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Table  2— Registrants  Requesting 
Amendments  to  Delete  Uses  in 
Certain  Pesticide  Registra- 
tions— Continued 


EPA 

Company 

No. 


Company  Name  ana  Aadress 


019713         Drexel     Chemical     Co,      1700 
Channel      Ave. Box      13327. 
I      Memphis,  TN  38113 


035138         Aerochem      Inc..      1396     Lee 
I      Lane,  Raymond,  MS  39154 


045385         CTX-Cenol.     Inc.     Box     472, 
Tvvinsburg.  OH  44087 


073049 


Valent  Biosciences  Corp.,  870 

Technology  Way    Libertyville. 
IL  60048 


III.  What  is  the  .Aqpnt  \  Authority  for 
Taking  this  Action.' 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
it  anv  time  request  that  any  of  its 
[MsticidL'  registrations  be  amended  to 
dt'kne  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
rti  .'ipt  nt  din  such  request  in  the 
Federal  Register.  Thereafter,  the 
.\dministrator  may  approve  such  a 
rt'que.st, 

IV'.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  witlfdraw  a 

request  for  use  deletion  must  submit  the 
withdrawal  in  writing  to  James  A. 
HoUins  using  the  instructions  in  Unit 
1  C  The  Agency  will  consider  written 
withdrawal  requests  postmarked  on  or 
before  applicable  dates  indicated  in  the 
DATES  section  of  this  notice. 

v.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 

registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 

and  pesls. 

Ddtpd:  October  21.  2003. 
Arnold  E.  Layne. 

Director.  Information  Resources  and  Services 
Division.  Office  of  Pesticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I 

[OPP-2003-0307:  FRL-7325-9] 

Experimental  Use  Permit;  Receipt  of 
Application 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  67979-EUP-G  from 
Syngenta  Seeds,  Inc.  requesting  an 
experimental  use  permit  (EUP)  for  the 
plant-inGorporated  protectant  Bacillus 
thuringiensis  CrylAb  protein  and  the 
genetic  rjiaterial  necessary  for  its 
production  (via  elements  of  p2062)  in 
corn.  The  Agency  has  determined  that 
the  application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordaBlce  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  (Comments,  identified  by  docket 
ID  number  OPP-2003-0307,  must  be 
rprni\f (i  on  or  before  December  5,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  band  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8715;  e-mail 
addrpss.-.mfndelsohn  mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  endties  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  Hoiv  Can  I  Get  Copies  of  this 
Document  and  Other  Belated 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0307.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
otlier  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integritv  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2.  1921  )efferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronicaih'  throuch  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://v\'\\iv.epa.gov/fedri^str/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  hitp://w\v\v.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets, 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  pubfic  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPAs  electronic  public 
docket  but  will  be  available  onlv  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify'  whether  the 
docum^ent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronicallv.  vou  mav  still  • 
access  any  of  the  publiclv  available 
docket  materials  through  the  docket 
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facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  qomments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  vou 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 


comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http-./Jw'ww. epa.gov/edocket/ .  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0307.  the 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- . 
2003-0307.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automaticallv 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  Attention;  Docket  ID 
Number  OPP-2003-0307. 

3.  By  hand  deliver)'  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 


119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0307. 
Such  deliveries  are  only  accepted 
during  the  dockets  normal  hours  of 
operation  as  identified  in  Unit  1  B.l. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? . 

Do  not  submit  information  that  vou 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD-ROM.  mark  the  outside 
of  the  disk  or  CD-ROM  as  CBI  and  then 
identif\'  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 
is  CBI).  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  ahv 
information  claimed  as  CBI.  a  copv  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM. 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  p'T'^on  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identifv  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
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\nu  mav  also  prnvuif-  the  name,  date. 
and  Federal  Register  c  itation 

II.  Background 

t)7979-EL  P-Cl.  Svngenta  Seeds,  Inc., 
P.O.  Box  12257.  3054  Cornwallis  Road, 
Rt!search  Triantjlp  Park.  NC  27709-2257. 
This  application  proposes  the  use  of  less 
than  3  grams  of  CrylAb  protein  in  seeds 
planted  from  the  use  of  the  plant- 
incorporated  protectant  Bacillus 
thuringiensif  CrylAb  protein  and  the 
genetic  material  necessarv  for  its 
production  (via  elements  of  p2062)  in 
com  on  294  acres  of  field  corn  for 
breeding  and  observation,  efficacy 
evaluation,  agronomic  observation,  and 
inbred  and  hybrid  produetion.  The 
[irogram  is  proposed  in  the  States  of 
Arizona,  Arkansas,  California,  Florida, 
Hawaii,  Illinois,  Indiana.  Iowa,  Kansas, 
Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi.  Missouri.  North 
Carolina,  Nebraska,  New  Mexico,  Ohio, 
South  Dakota.  Texas,  Wisconsin,  and 
the  Commonwealth  of  Puerto  Rico. 
Tolerance  exemptions  have  been 
established  for  residues  of  the  active 
ingredient  in  or  on  corn. 

II!,  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Syngenta 
Seeds,  Inc.  application  and  anv 
comments  and  data  received  in  response 
to  this  notice.  EPA  will  decide  whether 
to  issue  Br  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register 

IV.  What  is  the  .Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  7  U.S.C.  i36c. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  October  24.  2003. 
lanet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

!FR  Dor.  0,3-27677  Filed  1 1-}-03;  8:45  ami 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7583-6] 

Toolkit  for  Assessing  Potential 
Allegations  of  Environmental  Injustice 

AGENCY;  Environmental  Protection 

Agency  (EPA). 

ACTION:  Public  comment  period. 


SUMMARY:  The  Office  of  Environmental 
Justice  seeks  public  comment  on  the 
draft  "Toolkit  for  Assessing  Potential 
Allegations  of  Environmental  Injustice.  " 
The  toolkit  provides  tools  and  other 
reference  materials  to  assist  U.S. 
Environmental  Protection  Agency  (EPA) 
personnel  in  assessing  allegations  of 
environmental  injustice.  Also,  the 
document  provides  a  framework  for 
understMiding  national  policy  on  the 
subject  of  environmental  justice. 
DATES:  Written  comments  must  be 
received, by  EPA  on  or  before  March  4, 
2004.       I 

ADDRESSES:  Comments  should  be 
addres.sed  to  Mr.  Barry  E.  Hill,  Director. 
Office  of  Environmental  Justice.  U,S, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW.,  Maijcode 
2201  A,  Ariel  Rios  South  Building,  Room 
2232.  Washington.  DC  20460-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Hendriksson,  Senior  Program 
Analyst,  EPA  Office  of  Environmental 
Justice,  (202)  564-1897  or 
hendriksson .  marla@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

"Toolkit  for  Assessing  Potential 
Allegatiqns  of  Environmental  Injustice" 
is  available  online  at:  http:// 
M-vvH'.  epc^.gov/compliance/recen  tl 
ej.html.  A  hardcopy  of  this  document  is 
available  upon  request. 

Dated;  October  31,  2003. 
Barry  E.  Hill, 

Director.  Office  of  Environmental  Justice. 
[FR  Doc.  03-27851  Filed  11-^-03:  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  24,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  ^encies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  (PRA^  of  1995,  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  control 


number.  Comments  are  requested 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Conmiission,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
Commission's  burden  estimate:  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PR.A.)  comments  should  be 
submitted  on  or  before  January  5,  2004, 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  l-,-\804.  445  12th 
Street.  SW.,  Washington.  DC  20554  or 
via  the  Internet  to  Lpslip.Smith'G'fcc.got'. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  informatitm  or  copies  of  the 
information  collection(s),  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  LpsIie.Smith@fc(:.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  X'uwhpr:  3060-0095. 

Title:  Cable  Television  Annual 
Employment  Report.  FCC  Form  395-A, 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Form  Number:  FCC  395-A. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,950. 

Estimated  Time  per  Response:  0.166 
to  2,417  hrs. 

Frequencv  of  Response: 
Recordkeeping:  Annual  and  five  year 
reporting  requirements. 

Total  Annual  Burden:  3.128  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Following  the  D.C. 
Circuit's  decision  in  MD/DC/DE 
Broadcasters  Association  v.  FCC 
("Association")  in  January  2001, 
vacating  the  FCC's  broadcast  EEO  rules 
for  recruitment,  on  January  31,  2001,  the 
Comm.ission  suspended  its  EEO 
program  requirements  for  both 
broadcasters  and  Multichannel  Video 
Programming  Distributors  (MVPD's), 
including  the  requirement  to  file  FCC 
Forms  395-A.  and  395-M.  The  FCC  is 
now  revising  Form  395-A.  Annual 
Employment  Report,  to  incorporate  FCC 
Form  395-M.  The  new  FCC  Form  395- 
A  is  a  data  collection  device  used  to 
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report  industr\'  trends.  The  report 
identifies  employees  bv  gender,  race, 
and  ethnicity  in  fifteen  job  categories. 
The  FCC  Form  395-A  contains  a  grid 
which  collects  data  on  full  and  part- 
time  employees  and  requests  a  iist  of 
employees  by  job  title,  indicating  the  job 
category  and  full  or  part-time  status  of 
the  position.  However.  Form  395-A 
omits  the  old  EEO  program  report 
section,  which  is  now  in  the  new  FCC 
Form  396-C,  OMB  Control  No.  3060- 
1033. 

OMB  Control  Number:  3060-0390. 

Title:  Broadcast  Station  Annual 
Employment  Report,  FCC  Form  395-B. 

Form  Number:  FCC  Form  395-B. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  14,000. 

Estimated  Time  per  Response:  0.88 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  12,320  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  Form  395-B  is 
used  to  compile  statistics  on  the 
workforce  employed  by  broadcast 
licensees/permitees.  It  is  filed  bv  all 
AM.  FM.  TV.  international  and  low 
power  TV  broadcast  licensees/ 
permittees  that  employ  five  or  more  full- 
time  employees.  The  FCC  staff  use  the 
data  to  compile  a  report  showing  the 
five-year  employment  trends  in  the 
broadcast  industry. 

OMB  Control  Number:  3060-1034. 

Title:  Digital  Audio  Broadcasting 
Systems  and  Their  Impact  on  the 
Terrestrial  Radio  Broadcast  Service 
Broadcast  Station  Annual  Employment 
Report. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  200. 

Estimated  Time  per  Response:  2.0 
hours. 

Frequency  of  Response:  One  time 
reporting  requirement. 

Total  Annual  Burden:  400  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  In  October  2002.  the 
Commission  released  the  First  Report 
and  Order  ("Order").  Digital  Audio 
Broadcasting  Systems  and  Their  Impact 
on  the  Terrestrial  Radio  Broadcast 
Service,  FCC  02-286.  MM  Docket  99- 
325.  (67  FR  78193).  Pursuant  to  this 
Order,  the  Commission  selected  in- 
band,  on-channel  (IBOC)  as  the 
technology  that  permits  AM  and  FM 


radio  broadcasters  to  introduce  digital 
operations  efficiently  and  rapidlv.  In 
addition,  provisions  of  the  Order 
required  radio  station  licensees  to 
provide  information  relative  to 
implementation  of  interim  hybrid 
digital  operations.  Implementation  of 
hybrid  digital  operations  is  entirely 
voluntary.  Commercial  and 
noncommercial  AM  and  FM  radio 
stations  that  choose  to  begin  hybrid 
digital  transmissions  shall  notif\'  the 
Commission  within  10  days  of  the 
commencement  of  digital  operations. 
The  notification  letter  shall  certif\-  that 
the  digital  operations  conform  to 
applicable  rule  and  standards. 
Furthermore,  implementation  of  the 
notification  letter  eliminates  both  the 
need  for  the  FCC  staff  to  issue  an  STA 
to  the  broadcaster  and  for  the 
broadcaster  to  fde  and  pay  the  initial 
and  any  subsequent  filing  fees. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-27734  Filed  11-4-03:  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectionlsi  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  28.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displavs  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Ac:t  iFRA)  comments  should  be 
submitted  on  or  before  December  5. 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  vonshould 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission.  Room  1- 
C804.  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to 
Jiidith-B.Hprmnn'''  fcr.  qo\- 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judith 
B.  Herman  at  (202)  418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  Control  .\i).:  JUbU-0952. 
Title:  Proposed  Demographic 
Information  and  Notifications.  Second 
FNPRM.  CC  Docket  No.  98-147  and 
Fifth  NPRM,  CC  Docket  No.  96-98. 
Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1 ,400. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  5.600  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  proposed 
requirements  implemented  Section  706 
of  the  Communications  Act  of  1934.  as 
amended,  to  promote  deployment  of 
advanced  services  without  significantly 
degrading  the  performance  of  other 
services.  In  CC  Docket  No.  98-147.  the 
Commission  solicited  comment  on 
whether  requesting  carriers  should 
receive  demographic  and  other 
information  from  ILECs  to  determine 
whether  they  wish  to  collocate  at 
particular  remote  terminals.  In  CC 
Docket  96-98  comments  were  sought  on 
whether  ILECs  should  provide  certain 
notifications  to  competing  carriers. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Serretar}'. 

[FR  Doc.  03-27735  Filed  11^-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Col(ection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  28.  2003, 

SUMMARY:  The  Federal  Commiinications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
follow  ing  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
.Act  (PRiM  of  1995.  Pub.  L.  No.  104-13. 
.\n  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  complv  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utilitv; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Art  (PRA)  comments  should  be 
submitted  on  or  before  Januarv  5,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time'allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 

Reduction  Act  fPRA)  comments  to 
Judith  B.  Herman.  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  S\V.,  Washington, 
DC  20554  or  via  the  Internet  to 
fuc!ith-B.Hprwan®fcc.guv 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  (202)  418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  .\u.:  JUbU-U804. 

Title:  Universal  Service-Health  Care 
Providers  Universal  Service  Program. 

Form  \'o.:  FCC  Forms  465,  466,  466- 
A.  and  467. 


^ 


Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  12.800. 

Estimated  Time  Per  Response:  1.5-2.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  16,000  hours. 

TotaJ  Annual  Cost:  N/A. 

Needs  and  Use:  The  Commission  is 
considering  changes  to  the  Rural  Health 
Care  universal  support  mechanism  in  a 
pending  Order.  These  potential  changes 
could  affect  the  respondent  pool.  We  are 
anticipating  tlie  possibility  of  adjusting 
the  total  annual  responses  and  burden. 
Therefore,  we  are  revising  FCC  Forms 
465.466,  466-A  and  467. 

Federal  Communications  Commission. 

Marlene  B.  Dortch, 

Secretar\'\ 

[FR  Doc.  6:1-27736  Filed  11-4-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

October  27.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  leduce  paperwork  burden 
invites  tlje  general  public  and  other 
Federal  ^encies  to  take  this" 
opportunity  to  comment  on  the  " 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  19(95,  Pub.  L.  104-13.  An  agency 
may  not  Conduct  or  sponsor  a  collection 
of  inforniation  unless  it  displays  a 
currently  valid  control  number.  No 
person  sljall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  inforntation  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commisfflon,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  adcuracy  of  the  Conynission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimizd  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  t-echniques  or  other  forms  of 
information  technologv, 
DATES:  Written  Paperwork  Reduction 
.A.ct  (PR^-\)  comments  should  be 
submitted  on  or  before  Januarv  5,  2004. 
If  you  anticipate  that  vou  will  be 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  vou  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Las 
Smith.  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to 
LesIie.Smithafcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie. Smiths  fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  .3060-0213. 

Title:  Section  73.3525.  Agreements  for 
Removing  Application  Conflicts. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Not-for-profit 
institutions. 

Number  of  Respondents:  38. 

Estimated  Time  per  Response:  0.25  to 
9.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements:  Third  party 
disclosure. 

Total  Annual  Burden:  39  hours. 

Total  Annual  Cos/.- 561,353. 

Needs  and  Uses:  47  CFR  73.3525 
requires  applicants  for  a  construction 
permit  for  d  broadcast  station  to  obtain 
approval  from  the  FCC  to  withdraw, 
dismiss,  or  amend  its  application  when 
that  application  is  in  conflict  with 
another  application  pending  before  the 
FCC.  This  request  should  contain  a  copv 
of  the  agreement  and  an  affidavit  of  each 
party  to  the  agreement.  In  the  event  that 
the  proposed  withdrawal  of  a 
conflicting^application  would  unduly 
impede  achievement  of  a  fair,  efficient, 
and  equitable  distribution  of  radio 
service,  the  FCC  must  issue  an  order 
providing  further  opportunity  to  apply 
for  the  facilities  specified  in  the 
application(s)  withdrawn.  Upon  release 
of  this  order.  47  CFR  73.3525(b)  requires 
that  the  partv  proposing  withdrawal  of 
its  application  give  notice  in  a  daily, 
newspaper  of  general  circulation 
published  in  the  communitv  in  which 
the  proposed  station  would  have  been 
located.  Additionally,  within  seven  days 
of  the  last  publication  of  the  notice,  the 
applicant  proposing  to  withdraw  shall 
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file  with  the  FCC  a  statement  giving  the 
dates  the  notice  was  published,  the  text 
of  the  notice,  and  the  name  and  location 
of  the  newspaper  where  the  notice  was 
published.  The  newspaper  publication 
gives  interested  parties  an  opportunity 
to  apply  for  the  facilities  specified  in  the 
withdrawn  application(s). 
(JMB  Xumher:  :^060-0727. 
Title:  Section  73.213,  Grandfathered 
Short-Spaced  Stations. 

Form  Numbers:  FCC  Form  301  and 
Form  340. 

Tvpe  of  Review:  Extension  of 
currentlv  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  15. 
Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  9  hours. 
Total  Annual  Costs:  SI 0.8 10. 
Needs  and  Uses:  47  CFR  73.213 
requires  licensees  of  grandfathered 
short-spaced  FM  stations  seeking  to 
modifv  or  relocate  their  stations  to 
provide  a  showing  demonstrating  that 
there  is  no  increase  in  either  the  total 
predicted  interference  area  or  the 
associated  population  (caused  or 
received)  with  respect  to  all 
grandfathered  stations  or  increase  the 
interference  caused  to  any  individual 
stations.  Applicants  must  demonstrate 
that  any  new  area  predicted  to  lose 
service  as  a  result  of  interference  has 
adequate  service  remaining.  In  addition, 
licensees  are  required  to  serve  a  copy  of 
any  application  for  co-channel  or  first- 
adjacent  channel  stations  proposing 
predicted  interference  caused  in  any 
area  where  interference  is  not  currently 
predicted  to  be  caused  upon  the 
iicensee(s)  of  the  affected  short-spaced 
station(s).  The  FCC  uses  the  data  to 
determine  if  the  public  interest  will  be 
served  and  that  existing  levels  of 
interference  will  not  be  increased  to 
other  licensed  stations.  Providing  copies 
of  application(s)  to  affected  licensee(s) 
enables  potentially  affected  parties  to 
examine  the  proposals  and  to  provide 
the  parties  with  an  opportunity  to  file 
informal  objections  against  such 
applications. 

OMB  Control  Number:  3060-0928. 
Title:  Application  for  Class  A 
Television  Broadcast  Station 
Construction  Permit  or  License.  FCC 
Form  302-CA. 

Form  Number:  FCC  302-CA. 
Tvpe  of  Review:  Extension  of 
currentlv  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities:  Not-for-profit 
institutions. 


Number  of  Respondents:  300. 
Estimated  Hours  per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 
Total  Annual  Burden:  600. 
Total  Annual  Cost:  $66,000. 
Needs  and  Uses:  LPTV'  stations  use 
FCC  Form  302-CA  when  applying  to 
convert  to  Class  A  status  and  for 
existing  Class  A  stations  to  file  for  a 
license  to  cover  a  construction  permit. 
The  Form  302-CA  requires  a  series  of 
certifications  by  the  Class  A  applicant  as 
prescribed  by  the  CBPA.  Licensees  are 
required  to  provide  weekly 
announcements  to  their  listeners 
informing  them  that  the  applicant  has 
applied  for  a  Class  A  license  and 
announcing  the  public's  ability  to 
comment  on  the  application  prior  to 
Commission  action.  FCC  staff  use  the 
data  to  confirm  that  the  station  has  met 
the  eligibility  standards  to  convert  their 
licenses  to  Class  A  status.  The  Form 
302-CA  data  are  also  included  any 
subsequent  license  to  operate  the 
station. 

OMB  Control  Number:  3060-0932. 
Title:  Application  for  Authority  to 
Make  Changes  in  a  Class  A  TV 
Broadcast  Station.  FCC  Form  301-CA. 
Form  Number:  FCC  301-CA. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State,  local  or  tribal 
government. 

Number  of  Respondents:  300. 
Estimated  Time  per  Response:  2  to  5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements:  Third  party 
disclosure. 

Total  Annual  Burden:  2,100, 
Total  Annual  Costs:  Si  .709,400. 
Needs  and  Uses:  Class  A  television 
station  licensees  use  FCC  Form  301-CA 
to  make  changes  in  the  authorized 
facilities  of  their  stations.  The  FCC  301- 
CA  requires  applicants  to  certif\' 
compliance  with  certain  statutory'  and 
regulator}'  requirements.  Detailed 
instructions  provide  additional 
information  about  FCC  rules  and 
policies.  Class  A  applicants  are  also 
subject  to  third  party  disclosure 
requirem.ents  under  47  CFR  73.3580, 
which  requires  public  notice  in  a  local 
newspaper  when  filing  all  applications 
for  major  changes  in  facilities.  A  copy 
of  this  notice  must  be  placed  in  the 
public  inspection  file  along  with  the 
application.  The  FCC  301-CA  is 
designed  to  track  the  standards  and 
criteria  that  the  Commission  applies  to 
determine  compliance  and  to  increase 


the  reliability  of  applicant  certifications. 
Form  301-CA  is  not  intended  to  be  a 
substitute  for  familiarity  with  the 
Communications  Act  and  FCC 
regulations,  policies,  and  precedents. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Doc  03-27737  Filed  11-4-03:  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Intormation 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  17.  200.3. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  witli  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  5, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
HS  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  S\V.,  DC  20554  or 
via  the  Internet  to 
Judith-B.Herman@fcc.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  r:olief:tion(s).  contact  Judith 
B   Herman  at  202-418-0214  or  via  the 
Intt^rm-t  at  hi'iith-B.Hprman''i:fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMH  Control  \o.:  :?060-0743. 
Title:  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  f^rovisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-128. 
Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
nirrentlv  approved  collection. 

Bt^^pnndents:  Business  or  other  for- 
profit, 

.\' umber  of  Respondents:  5.145 
respondents,  6.345  responses. 

Estimated  Time  Per  Response:  29 
hours  {average). 

Frequency  of  Response: 
K'H ordkeeping  requirement,  third  party 
disclosure  requirements,  and  on 
occasi.on.  quarterly,  annually,  and  other 
reporting  requirements. 

Total  Annual  Burden:  152,801  hours. 
Total  Annual  Cost:  N/A. 
X'eeds  and  Uses:  The  Commission 
promulgated  rules  and  requirements 
implementing  Section  276  of  the 
Telec  ommunications  Act  of  1996. 
Anumg  other  things,  the  rules:  (1) 
Established  fair  compensation  for  every 
completed  intrastate  and  interstate 
[lavphone  cell;  (2)  discontinued 
intrastate  and  interstate  access  charge 
payphone  service  elements  and 
payments,  and  intrastate  and  interstate 
pavphone  subsidies  from  basic 
exchange  services:  and  (3)  adopted 
guidelines  for  use  by  the  states  in 
establishing  public  interest  payphones 
to  be  located  where  there  would 
otherwise  not  he  a  pavphone. 
OMB  Control  No.:  3060-0951 . 
Title:  Service  of  Petitions  for 
Preemption.  47  CFR  Sections  1.1204(b) 
Note,  and  1.1206(a)  Note  1. 
Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  household,  not- 
for-profit  in.stitution'i  and  State.  Local 
and  Tribal  Clovernment. 

Number  of  Respondents:  125. 
Estmiated  Time  Per  Response:  .25 
hours  (15  minutes). 

Frequency  nf  Response:  On  occasion 
reporting  and  third  party  disclosure 
requirements 

Total  Annual  Burden:  30  hours. 
Total  Annual  Cost:  N/A. 
Xeeds  and  i  'ses:  These  provisions 
supplement  the  procedures  for  filing 
petitions  seeking  Commission 
preemption  of  state  and  local 


government  regulation  of 
telecommunications  services.  They 
require  that  such  petitions,  whether  in 
the  form  of  a  petition  for  rulemaking  or 
a  petition  for  declaratory  ruling,  be 
served  on  all  state  and  local 
governments  the  actions  for  which  are 
cited  as  the  basis  for  requesting 
preemption.  Thus,  in  accordance  with 
these  provisions,  persons  seeking 
preemption  must  serve  their  petitions 
not  only  on  the  state  or  local 
government  whose  authority  would  be 
preempted,  but  also  on  other  state  or 
local  governments  whose  actions  are 
cited  ia  the  petition. 

Federal  Communications  Commission. 

Mariene  H.  Dorlch, 

Secretaf)'. 

[FR  Doa  03-27738  Filed  11-4-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-3391] 

NYNEX  Waiver  of  Access  Charges 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Notice:  termination  of 
proceeding. 


SUMMARY:  This  document  provides 
notice  of  the  termination  of  a 
proceeding  seeking  reconsideration  of  a 
1995  Commission  order  granting 
NYNEX  a  waiver  of  certain  parts  of  the 
access  charge  rules.  NYNEX  (now 
Verizon}  no  longer  charges  the  specific 
access  charges  at  issue  in  this 
proceec^ng.  therefore  the  substantive 
issues  ie  this  proceeding  are  moot. 
DATES:  This  proceeding  will  be 
terminated  effective  December  5,  2003. 
unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the  ■ 
termination  prior  to  that  date. 
ADDRESSES:  Oppositions  to  the 
proceeding  termination  should  be 
mailed  to  the  Commission's  Secretary 
through  the  Commission's  contractor, 
Natek.  Inc..  at  236  Massachusetts 
Avenue,  NE..  Suite  110,  Washington  DC 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 

fennifer  McKee.  Wireline  Competition 
Bureau.  Pricing  Policy  Division,  (202) 
418-1.S30 

SUPPLEMENTARY  INFORMATION:  On  May  4. 
1995.  the  Commission  released  an  order 
in  the  above-referenced  proceeding 
granting  NYNEX  a  waiver  to  deaverage 
the  transport  interconnection  charge 
(TIC)  and  recover  the  carrier  common 
line  (CCL)  charge  on  a  per-line.  rather 


than  a  per-minute,  basis.  AT&T  and 
Teleport  filed  petitions  for 
reconsideration  of  this  order  on  lune  5. 
1995.  On  October  16.  2003.  AT&T  filed 
a  request  to  withdraw  both  its 
reconsideration  petition  and  that  of 
Teleport.  which  is  now  owned  by 
AT&T.  Based  on  its  request  to  withdraw. 
AT&T's  reconsideration  petitions  are 
dismissed  without  prejudice.  47  CFR 
1.748.  It  appears  that  there  are  no 
pending  petitions  for  reconsideration  or 
applications  for  review  in  this 
proceeding.  At  this  time,  Verizon 
(formerly  NYNEX)  no  longer  charges  the 
TIC  or  the  CCL  charge  at  issue  in  the 
proceeding,  thus  the  substantive  issues 
in  this  proceeding  are  moot.  Therefore, 
the  proceeding  will  be  terminated 
effective  December  5.  2003.  unless  the 
Wireline  Competition  Bureau  receives 
an  opposition  to  the  termination  before 
that  date. 

Parties  filing  oppositions  to  the 
termination  of  this  proceeding  must  file 
an  original  and  four  copies  ofeach 
filing.  The  filings  should  reference  the 
DA  number  of  this  Public  Notice,  DA 
03-3391.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  bv  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek,  Inc..  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE..  Suite  110, 
Washington,  DC  20002. 

•  The  filing  hours  at  this  location  are 
8  a.m.  to  7  p.m. 

•  Ail  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 

•  Any  envelopes  must  be  disposed  of 
before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive.  Capitol  Heights 
MD  20743.  ■ 

•  U.S.  Postal  Service  first-class  mail, 
Express  Mail,  and  Priority  Mail  should 
be  addressed  to  445  12th  Street,  SW., 
Washington.  DC  20554. 

•  All  filings  must  be  addressed  to  the 
Commissions  Secretary.  Office  of  the 
Secretary.  Federal  Communications 
Commission.  Parties  are  also  requested 
to  send  a  courtesy  copy  of  their 
opposititms  to  Jennifer  McKee.  Pricing 
Policy  Division.  Wireline  Competition 
Bureau.  Federal  Communications 
Commission.  Courtesy  copies  may  also 
be  sent  via  e-mail  to 
iennifer.mckee@jfcc.gov. 

Authority:  47  U.S.C.  152,  153.  154.  155 
303.  307,  308.  309.  315.  317:  44  FR  18501 
67  FR  13223.  47  CP-R  0.291,  1.749 
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Federal  Communications  Commission. 

William  F.  Maher,  Jr., 

Chief.  Wireline  Competition  Bureau. 

IFR  Doc.  03-27816  Filed  11^-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-3390] 

Tariff  Notice  Requirements  for  Non- 
Dominant  Carriers 

AGENCY:  Federal  Communications 

(".()mmi.ssion. 

ACTION:  Notice:  termination  of 

proceeding. 

SUMMARY:  This  document  provides 

notice  of  the  termination  of  a 
proceeding  seeking  review  of  a  1993 
Common  Carrier  Bureau  order  denying 
petitions  to  reject  non-dominant  carrier 
tariff  filings  on  one-day's  notice.  The 
Commission's  decision  permissively  to 
detariff  the  telecommunications  services 
of  competitive  local  exchange  carriers 
moots  the  issues  in  the  proceeding. 
DATES:  This  proceeding  will  be 
terminated  effective  December  5.  2003, 
unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the 
termination  prior  to  that  date. 
ADDRESSES:  Oppositions  to  the 
proceeding  termination  should  be 
mailed  to  the  Commission's  Secretary 
through  the  Commission's  contractor, 
Natek.  Inc..  at  236  Massachusetts 
Avenue.  NE..  Suite  110.  Washington.  DC 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  McKee.  Wireline  Competition 
Bureau.  Pricing  Policy  Division,  (202) 
418-1530. 

SUPPLEMENTARY  INFORMATION:  On 
October  7.  2003.  SBC  filed  d  request  to 
withdraw  an  application  for  review  filed 
by  its  predecessor.  Southwestern  Bell,  of 
the  Common  Carrier  Bureau's  {now  the 
Wireline  Competition  Bureau)  order 
denving  petitions  to  reject  non- 
dominant  carriers'  tariff  filings  made  on 
one-day's  notice.  Based  on  its  request  to 
withdraw.  SBC's  application  for  review 
is  dismissed  without  prejudice.  47  CFR 
1.748.  Verizon  previously  withdrew  its 
application  for  review  of  this  order. 
therefore  it  appears  that  there  are  no 
pending  applications  for  review  or 
petitions  for  reconsideration  of  the 
Bureau's  order.  The  Commission's 
subsequent  decision  permissively  to 
detariff  the  telecommunications  services 
of  competitive  local  exchange  carriers 
moots  the  issues  in  this  proceeding. 
Therefore,  the  proceeding  will  be 
terminated  effective  December  5,  2003, 


unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the 
termination  before  that  date. 

Parties  filing  oppositions  to  the 
termination  of  this  proceeding  must  file 
an  original  and  four  copies  of  each 
filing.  The  filings  should  reference  the 
DA  number  of  this  Public  Notice,  DA 
03-3390.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek,  Inc..  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002. 

•  The  filing  hours  at  this  location  are 
8  a.m.  to  7  p.m. 

•  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 

•  Any  envelopes  must  be  disposed  of 
before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 
MD  20743. 

•  U.S.  Postal  Service  first-class  mail. 
Express  Mail,  and  Priority  Mail  should 
be  addressed  to  445  12th  Street,  SW., 
Washington.  DC  20554. 

•  All  filings  must  be  addressed  to  the 
Commission's  Secretary.  Office  of  thg' 
Secretary,  Federal  Communications 
Commission.  Parties  are  also  requested 
to  send  a  courtesy  copy  of  their 
oppositions  to  Jennifer  McKee.  Pricing 
Policy  Division,  Wireline  Competition 
Bureau,  Federal  Communications 
Commission.  Courtesy  copies  may  also 
be  sent  via  e-mail  to 
jennifer.mckee@fcc.gov. 

Authority:  47  U.S.C.  152.  153,  154,  155. 
303.  307.  308,  309,  315.  317:  44  FR  18501. 
67  FR  13223.  47  CFR  0.291,  1.749. 

Federal  Communications  Commission. 

William  F,  Maher,  Jr.. 

Chief.  Wireline  Competition  Bureau. 

|FR  Doc.  03-27815  Filed  11^M)3;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-3389] 

Definition  of  Payphone  Customer 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  termination  of 

proceeding. 

SUMMARY:  This  document  provides 
notice  of  the  termination  of  the  petition 


for  reconsideration  and  joint  motion  to 
dismiss  a  1993  Common  Carrier  Bureau 
order  regarding  the  classification  of 
payphone  providers  as  customers 
pursuant  to  AT&T's  F.C.C.  Tariff  No.  1. 
A  settlement  agreement  between  the 
parties  and  the  passage  of  time  have 
mooted  the  issues  in  the  proceeding. 
DATES:  This  proceeding  will  be 
terminated  effective  December  5,  2003, 
unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the 
termination  prior  to  that  date. 
ADDRESSES:  Oppositions  to  the 
proceeding  termination  should  be 
mailed  to  the  Commission's  Secretar\' 
through  the  Commission's  contractor, 
Natek.  Inc.,  at  236  Massachusetts 
Avenue,  NE..  Suite  110,  Washington,  DC 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  McKee.  Wirehne  Competition 
Bureau.  Pricing  Policv  Division,  (202) 
418-15:^0 

SUPPLEMENTARY  INFORMATION:  On 
November  15.  1993.  the  Common 
Carrier  Bureau  (now  the  Wireline 
Competition  Bureau)  released  an  order 
in  the  above-referenced  proceeding 
determining  that  the  payphone 
petitioner^  Atlantic  Telco  and  Tel  &  Tel 
Payphones  were  not  customers  for 
purposes  of  AT&T's  Tariff  No,  1.  On 
December  15.  1993,  AT&T  filed  a 
petition  for  reconsideration  of  this 
order.  Subsequently.  AT&T  and  the 
payphone  petitioners  entered  into  a 
settlement  of  the  dispute  underlying  the 
petitioners'  request  for  declaratorv' 
ruling,  and  on  April  14,  1994,  the 
parties  filed  a  joint  motion  to  vacate  the 
Bureau's  order.  In  the  joint  motion,  the 
parties  assert  that  their  settlement 
agreement  precludes  reconsideration  of 
the  Bureau's  order  and  ask  the 
Commission  to  dismiss  the  proceeding. 
We  construe  the  joint  motion  as  a 
request  to  withdraw  AT&T's  petition  for 
reconsideration,  and  therefore  AT&T's 
petition  for  reconsideration  is  dismissed 
without  prejudice.  47  CFR  1.748.  The 
parties'  settlement  agreement  and  the 
passage  of  time  have  mooted  the 
remaining  issue  in  this  proceeding,  the 
parties'  motion  to  vacate  the  Bureau's 
order.  Therefore,  this  proceeding  will  be 
terminated  effective  December  5.  2003. 
unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the 
termination  before  that  date. 

Parties  filing  oppositions  to  the 
termination  of  this  proceeding  must  file 
an  original  and  four  copies  of  each 
filing.  The  filings  should  reference  the 
DA  number  of  this  Public  Notice,  DA 
03-3389.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
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overnight  U.S.  Postal  Service  mail 
(althnuuh  we  continue  to  experience 
deldvs  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek.  Inc.,  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretarv  at  236 
Massachusetts  Avenue.  NE.,  Suite  110. 
Washington.  DC  20002. 

•  The  filing  hours  at  this  location  are 
8  a.m.  to  7  p.m. 

•  All  hand  deliveries  must  bg  held 
together  with  rubber  bands  or  fasteners. 

•  Any  envelopes  must  be  disposed  of 
before  entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
Hast  Hampton  Drive.  Capitol  Heights. 
MD  20743. 

•  U.S.  Postal  Service  first-class  mail. 
Express  Mail,  and  Priority  Mail  should 
be  addressed  to  445  12th'Sfreet,  SVV.. 
Washington,  DC  20554. 

•  All  filings  must  be  addressed  to  the 
Commissions  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Parties  are  also  requested 
to  send  a  courtesy  copy  of  their 
oppositions  to  fennifer  McKee.  Pricing 
Policy  Division.  Wireline  Competition 
Bureau.  Federal  Communications 
('nmmission.  Courtesy  copies  may  also 
be  sent  via  e-mail  to 
jennifer.mckee@fcc.gov. 

Authority:  47  U,S.C.  152.  153.  154.  155 
30.t  ,UI7.  .iU8.  309.  315.  317;  44  FR  18501 
67  KR  13223.  47  CFR  0.291.  1,749, 

Federal  Communications  Commission. 
William  F.  Maher.  Jr., 

Chief,  Wireline  Competition  Bureau. 

fFR  r3n(    ():?-278l4  Filed  11-4-03;  8:45  ami 

BILLING  CODE  6712-01-f» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(CCB/CPD  98-2;  DA  03-3392] 

Application  of  Presubscribed 
Interexchange  Carrier  Charge  to 
Discontinued  Customers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice:  termination  of 

proceeding. 


SUMMARY:  This  document  provides 

nntic:e  of  the  termination  of  a 
proceeding  seeking  review  and 
reconsideration  of  a  1998  Common 
Carrier  Bureau  order  granting  Sprint's 
request  for  a  declaratory  ruling  that 
local  exchange  f  arriers  cannot  charge 
long  distance  earners  presubscribed 
interexchange  charges  (PICCs)  for  lines 
of  subscribers  whose  service  has  been 


discontinued  by  the  long  distance 
carriers.  It  appears  that  there  are  no 
pending  requests  for  further  action  in 
this  proceeding,  and  the  phase-out  of 
the  PICC  largely  has  mooted  the  issues 
in  this  proceeding. 
DATES:  This  proceeding  will  be 
terminated  effective  December  5.  2003. 
unless  the  Wireline  Competition  Bureau 
receives  an  opposition  to  the 
termination  prior  to  that  date. 
ADDRESSES:  Oppositions  to  the 
proceeding  termination  should  be 
mailed  to  the  Commission's  Secretary 
through  the  Commission's  contractor, 
Natek,  Inc.,  at  236  Massachusetts 
Avenue.  NE,,  Suite  110,  Washington,  DC 
20002 

FOR  FURTHER  INFORMATION  CONTACT: 

fenriifer  McKee.  Wireline  Competition 
Bureau.  Pricing  Policy  Division,  (202) 
418-1530. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1998,  the  Common  Carrier  Bureau 
(now  the  Wireline  Competition  Bureau) 
released  an  order  in  the  above- 
referenCed  proceeding  granting  Sprint's 
request  for  a  declaratory  ruling 
regarding  the  application  of 
presubscribed  interexchange  carrier 
charges  (PICCs)  to  lines  of  subscribers 
whose  service  has  been  discontinued  by 
an  interexchange  carrier  (IXC),  The 
Bureau  held  that,  so  long  as  the  IXC  has 
notified  the  local  exchange  carrier  that 
it  has  discontinued  service  to  a 
customer,  the  IXC  is  not  liable  for  PICCs 
on  the  terminated  lines.  On  October  7, 
2003,  SBC  filed  a  request  to  withdraw 
its  application  for  review  of  the 
Bureau's  order,  and  on  October  16, 
2003,  AT&T  filed  a  request  to  withdraw 
its  petition  for  clarification  of  the  order. 
Based  og  their  requests  to  withdraw, 
SBC's  application  for  review  and 
AT&T's  petition  for  clarification  are 
dismissed  without  prejudice,  47  CFR 
1,748,  Sprint  previously  withdrew  its 
petition  for  clarification  and 
reconsideration,  and  MCI  previously 
withdrew  its  petition  for  partial 
reconsideration  of  this  order,  therefore  it 
appears  that  there  are  no  pending 
applications  for  review  or  petitions  for 
reconsideration  or  clarification  of  the 
Bureau's  order.  Since  the  Bureaus 
release  of  the  above-referenced  order, 
the  PICC  has  been  phased  out 
substantially,  thus  the  issues  in  this 
proceeding  largely  are  moot.  Therefore, 
the  proceeding  will  be  terminated 
effective  December  5,  2003.  unless  the 
Wireline  Competition  Bureau  receives 
an  opposition  to  the  termination  before 
that  date. 

Parties  filing  oppositions  to  the 
termination  of  this  proceeding  must  file 
an  original  and  four  copies  of  each 


filing.  The  filings  should  reference  the 
file  number  of  this  proceeding.  CCB/ 
CPD  98-2.  Filings  can  be  sent  hv  hand 
or  messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U,S,  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S,  Postal  Service 
mail).  The  Commission's  contractor. 
Natek,  Inc..  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretarv  at  236 
Massachusetts  Avenue.  NE.,  Suite  110, 
Washington,  DC  20002, 

•  The  filing  hours  at  this  location  are 
8  a,m.  to  7  p,m. 

•  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 

•  Any  envelopes  must  be  disposed  of 
before  entering  the  building. 

•  Commercial  overnightmail  (other 
than  U.S,  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive.  Capitol  Heights, 
MD  20743, 

•  U.S,  Postal  Service  first-class  mail. 
Express  Mail,  and  Priority  Mail  should 
be  addressed  to  445  12th  Street.  SW,. 
Washington.  DC  20554, 

•  All  filings  must  be  addressed  to  the 
Commission's  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Parties  are  also  requested 
to  send  a  courtesy  copy  of  their 
oppositions  to  Jennifer  McKee,  Pricing 
Policy  Division.  Wireline  Competition 
Bureau,  Federal  Communications 
Commission,  Courtesy  copies  may  also 
be  sent  via  e-mail  to 
jennifpr.mrkee@fcc.gov. 

Authority:  47  U.S.C,  152,  153,  154,  155 
303.  307.  308,  309.  315.  317;  44  FR  18501 
67  FR  13223.  47  CFR  0,291.  1.749, 
Federal  Communications  Commission. 
William  F.  Maher.  Jr.. 
Chief.  Wireline  Competition  Bureau. 
[FR  Doc,  03-27817  Filed  11-4-03;  8:45  am) 
BILLING  CODE  6712-01 -P 


FEDERAL  DEPOSIT  INSURANCE     - 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  .\otice  and  request  for  comment. 


SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites 
comment  on  three  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  .^ct  of  1995 
(44  U,S,C.  chapter  35).  The  collections 
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are  titled:  (1)  Application  for  a  Bank  to 
Establish  a  Branch  or  Move  its  Main 
Office  or  Branch;  (2)  Application  for 
Consent  to  Reduce  or  Retire  C^apital;  and 
(3)  Activities  and  Investments  of 
Savings  Associations. 
DATES:  Comments  must  be  submitted  on 
or  before  lanuary  5,  2004. 
ADDRESSES:  Interested  parties  are 
in\'ited  to  submit  written  comments  to 
Steve  Hanft.  Paperwork  Clearance 
Officer.  (202)  898-3907.  Legal  Division. 
Room  MB-3046.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW..  Washington.  DC  20429.  All 
comments  should  refer  to  the  0MB 
control  number.  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.  [FAX  number 
(202)  898-3838;  Internet  address: 
comwpnts  a  fdic.gnv]. 

A  copv  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  FDIC:  loseph  Lackey.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New- 
Executive  Office  Building,  Room  10236, 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Hanft.  at  the  address  identified 
above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collections  of  information: 

1.  Title:  Application  for  a  Bank  to 
Establish  a  Branch  or  Move  its  Main 
Office  or  Branch, 

OMB  \umber:  3064-0070, 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Insured  financial 
institutions. 

Estimated  \umber  of  Respondents: 
1,540, 

Estimated  Time  per  Response:  5 
hours. 

Total  Annual  Burden:  7.700  hours. 

General  Description  of  Collection: 
Insured  State  nonmember  banks  are 
required  bv  law  to  obtain  the  FDIC's 
prior  written  consent  before  thev  can 
establish  and  operate  any  new  domestic 
branch  or  move  their  main  office  or  any 
branch  from  one  location  to  another. 

2.  Title:  Application  for  Consent  to 
Reduce  or  Retire  Capital. 

OMB  Xumber:  3064-0079. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Insured  State 
nonmember  banks. 

Estimated  S'umber  of  Respondents: 
80. 

Estimated  Time  per  Response:  1  hour. 

Total  Annual  Burden:  80  hours. 

General  Description  of  Collection: 
Insured  state  nonmember  banks  that 


propose  to  change  their  capital  structure 
must  apply  for  and  obtain  FDIC's 
consent  to  reduce  or  retire  capital. 

3    Title:  Activities  and  Investments  of 
Savings  Associations. 

OMB  Number:  3064-0104. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Insured  savings 
associations. 

Estimated  Number  of  Responses:  75. 

Estimated  Time  per  Response:  5 
hours. 

Total  Annual  Burden:  375  hours. 

General  Description  of  Collection: 
This  collection  of  information  is  an 
application  submitted  by  savings 
associations  to  the  FDIC  as  part  of  the 
process  of  obtaining  exceptions  to  the 
restrictions  on  the  powers  of  savings 
associations.  The  restrictions  reduce  the 
risk  of  loss  to  the  deposit  insurance 
funds  and  eliminate  some  differences 
between  the  powers  of  state  associations 
and  those  of  federal  associations. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
these  collections  of  information  are 
necessarv  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility:  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collections  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collections 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC  this  30th  day  of 
October.  2003. 

Federal  Deposit  Insurance  Corporation. 
Valerie  Best, 

Assistant  Executive  Secretary. 
|FR  Doc  03-27786  Filed  11-4-03:  8:45  am) 

BILLING  CODE  671 4-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreements  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 


under  the  Shipping  Act  of  1984. 
Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street,  N.W..  Room  940. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  So.:  009831-021 
Title:  New  Zealand/United  States 

Container  Lines  Association 
Parties: 
P&O  Nedlloyd  Limited: 
Hamburg-Sud: 

Australia-New  Zealand  Direct  Line: 
and  Lykes  Lines  Limited,  LLC 
Synopsis:  The  amendment  adds  Lykes 
Lines  Limited,  LLC  as  a  party  and 
corrects  the  business  address  of 
Australia-New  Zealand  Direct  Line, 

Agreement  No. ;  01 1 11 7-03 1 
Title:  United  States/ Australasia 

Discussion  Agreement 
Parties: 

P&O  Nedlloyd  Limited; 

Australia-New  Zealand  Direct  Line: 
Contship  Containerlines;  Hamburg- 
Sud;  Compagnie  Maritime  Marfret, 
S.A.: 

Wallenius  Wilhelmsen  Lines  AS; 

CMACGM.S.A.: 

Fesco  Ocean  Management  Limited; 

A.P.  Moller-Maersk  A/S; 

and  Lykes  Lines  Limited,  LLC 
S\-nopsis:  The  amendment  adds  Lykes 

Lines  Limited,  LLC  to  the  agreement: 

corrects  the  business  address  of 

Australia-New  Zealand  Direct  Line: 

and  updates  Maersk's  corporate  name. 

Agreement  No. .  01 1268-01 5 
Title:  New  Zealand/United  States 

Interconference  and  Carrier 

Discussion  Agreement 
Parties: 

New  Zealand/United  States  Container 
Lines  Association;  P&O  Nedlloyd 
Limited: 

Hamburg-Sud: 

LauritzenCool  AB; 

Australia-New  Zealand  Direct  Line: 

FESCO  Ocean  Management  Ltd.. 

A.P.  Moller-Maersk  A/S: 

and  Lykes  Lines  Limited.  LLC 
Synopsis:  The  amendment  adds  Lykes 

Lines  Limited,  LLC  to  the  agreement; 

corrects  the  business  address  of 

Australia-New  Zealand  Direct  Line: 

and  updates  Maersk's  corporate  name. 

Agreement  No.:  011275-014 
Title:  Australia/United  States 

Discussion  Agreement 
Parties: 

Hamburg-Sud:  P&O  Nedlloyd 
Limited; 

Australia-New  Zealand  Direct  Line; 
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LauritzenCool  AB; 
Seatrade  Group  NV; 
FESCO  Ocean  Management  Inc.; 
A, P.  Moller-Maersk  A/S;  and  Lykes 
Lines  Limited.  LLC 
Synopsis:  The  amendment  adds  Lykes 
Lines  Limited.  LLC  as  a  party  to  the 
agreement:  updates  the  name  of 
Maersk;  and  corrects  the  addresses  of 
ANZDL.  LauritzenCool.  and  Seatrade. 
Agreiiment  No  :  011407-006 
Title:  Australia/United  States 

Containerline  Association 
Parties: 
Hamburg-Sud; 
P&O  Nedlloyd  Limited; 
Australia-New  Zealand  Direct  Line; 
and  Lykes  Lines  Limited,  LLC 
Synopsis:  The  amendment  adds  Lykes 
Lines  Limited.  LLC:  as  a  party  to' the 
agreement  and  corrects  the  addresses 
of  Hamburg-Sud  and  ANZDL. 
Agreement  Nos. ;  01 1 .5 1 0-022 
Title:  West  African  Discussion 

Agreement 
Parties:  Atlantic  Bulk  Carriers,  Ltd  ■ 
HUAL  A/S; 

and  P&O  Nedlloyd  Limited 
Synopsis:  The  amendment  deletes  P&O 
Nedllnvd  Limited  as  a  party  to  the 
agreement  effective  November  21 
2003. 

Agreement  No.:  Oil 665-005 
Title:  Specialized  Reefer  Shipping 

Association 
Parties: 

LauritzenCool  AB,  NYK  Star  Reefers, 

and  Seatrade  Group  NV 
Synopsis:  The  amendment  deletes  NYK 

Star  Reefers  as  a  party  to  the 

agreement. 

Agreement  No  :  01 1866 

Title:  NYK/MP  Line  Cooperative 
Working  Agreement 

Parties:  Nippon  Yusen  Kaisha  and  MP 
Line  de  Mexico, 
S.A.  de  C.V, 

Synopsis:  The  proposed  agreement 
would  authorize  NYK  to  charter  a  ro- 
rn  vessel  to  MP  Lme  to  operate 
generally  between  Florida  and  the 
L.S.  Gulf  coast,  on  the  one  hand,  and 
Mexico,  East  coast  of  Central  America, 
the  North  coast  of  South  America,  and 
the  Caribbean,  on  the  other  hand.  The 
agreement  would  also  authorize  MP 
Line  to  charter  space  back  to  NYK  on 
the  vessel. 

Bv  Order  of  the  Federal  Maritime 
Ciommission. 

Dated:  October  M.  2003. 
Bryant  L.  VanBrakJe. 
Secretan 

!FR  Uo<:   03-2rH,^fi  Filed  11^-03;  8:45  am] 
BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License:  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  folldwing  applicants  should  not 
i-eceive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
IFE  Global  Logistics  Inc.,  100  N.  Hill 
Drive.  #15,  Brisbane,  CA  94005, 
Officer:  Eric  C.  Datanagan.  President 
(Qualif\'ing  Individual) 
LA  World  Express  Inc.  dba  Guangyi 
USA.  2800  Plaza  Del  Amo,  #202, 
Torrance,  CA  90503,  Officers: 
Raym6nd  Chou,  Operating  Manager 
(Qualifying  Individual),  Glenda  Chu, 
President 
Sunwoo  International,  Inc.  dba  Gen-X. 
International  Freight  Company,  2558 
Landraeier  Road,  Suite  C,  Elk  Grove 
Village.  IL  60007.  Officer:  Kook  Seong 
Lee.  President  (Qualifying  Individual) 
Marine  Transport  Logistic  Inc.,  602  20th 
Street,  Brooklyn,  NY  11218,  Officer: 
Alia  Solovyeva,  President  (Qualifying 
Individual) 

Ocean  Freight  Forwarder— Ocean 
Transportation  Intermediary  Applicant: 
Transporte  Medrano,  Inc.  dba  Medrano 
Express.  134  North  Franklin  Street, 
Hempstead,  NY  11550-1318.  Officers: 
Jorge  A.  Medrano,  President 
(Qualifying  Individual),  Telma  Ayala, 
Vice  Pcesident 

Dated:  October  31,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-27855  Filed  11-4-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
_  theBHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  compan\ .  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843),  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
irom  the  National  Information  Center 
website  at  http://n'w\v.  ffier.gov/nic/. 
Unless  otherwise  noted,  comments 
regarding  each  of  these  applicatiims 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  ^8 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  Alpha  Financial  Group.  Inc., 
Employee  Stock  Ownership  Plan, 
Toluca,  Illinois:  to  acquire  an  additional 
12,58  percent,  for  a  total  of  51,9  percent. 
of  the  voting  shares  of  Alpha  Financial 
Group.  Inc.  Toluca.  Illinois,  and 
thereby  indirectly  acquire  Alpha 
Community  Bank.  Toluca,  Illinois, 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  30.  2003. 
Jennifer  ].  Johnson. 
Sfcretary  of  ttie  Board. 

[FR  Doc.  03-27762  Filed  11-4-03;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting- 
Notice 


AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System, 

TIME  AND  DATE:  11:30  a,m,.  Monday, 
November  10.  2003. 
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PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  NVV.,  Washington.  DC  20551. 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments. 
reassignments,  and  salarv  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  m<>eting 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-.3206  beginnmg  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
w^iv.federalrpsene.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  ,31.  2003. 
Robert  deV,  Frierson, 
Deputy  S'^cretary-  of  the  Board. 
[FR  Doc.  03-27914  Filed  10-31-03;  4;32  pml 
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FEDERAL  TRADE  COMMISSION 
[Docket  No.  9307] 

Alabama  Trucking  Association; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
decepti\'e  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 

or  before  November  27.  2003. 

ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H.  600 
Pennsylvania  Avenue,  NW,. 
Washington,  DC  20580,  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement a  f1i\gov.  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section 


FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Abrahamsen.  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
N\V,,  Washington,  DC  20580,  (202)  326- 
2906, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  b(fj  cjf  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f).  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice,  16  CFR  3.25(f),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  October  30,  2003),  on 
the  World  Wide  Web,  at  http:// 
www.ftc.gov/os/2003 /1 0/index.htm.  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  130- 
H,  600  Pennsylvania  Avenue,  NW,, 
Washington.  DC  20580.  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW,, 
Washington,  DC  20580,  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4,9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice.  16  CFR  4.9(b)(6)(ii)) 

Analysis  of  Proposed  Consent  Order  To 
.\id  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  Alabama  Trucking  Association, 
Inc.  ("ATA"  or  "Respondent")  to 
resolve  matters  charged  in  an 
Administrative  Complaint  issued  by  the 
Commission  on  July  9.  2003.  The 
agreement  has  been  placed  on  the 
public  record  for  thirty  (30)  days  for 
receipt  of  comments  from  interested 


members  of  the  public.  The  Agreement 
is  for  settlement  purposes  only  and  does 
not  constitute  an  admission  by  ATA  that 
the  law  has  been  violated  as  alleged  in 
the  Complaint  or  that  the  facts  alleged 
in  the  Complaint,  other  than 
jurisdictional  facts,  are  true. 

The  Commission's  decision  to  issue 
its  Complaint  in  this  matter  was  made 
after  considering  whether  Respondent's 
activities  were  protected  by  the  state 
action  defense.  As  discussed  in  detail  in 
Section  III  below,  a  key  element  of  the 
state  action  defense  is  the  extent  to 
which  the  State  supervises  private 
action.  The  facts  developed  during 
staffs  investigation  pertaining  to  the 
extent  to  which  Alabama  supervised 
rates  contained  in  tariffs  filed  by 
Respondent  are  discussed  in  this 
Analysis  to  illustrate  how  the 
Commission  analyzed  Respondent's 
ability  to  establish  a  state  action 
defense,' 

I.  The  Commission's  Complaint 

The  Complaint  alleged  that 
Respondent  Alabama  Trucking 
Association.  Inc,  a  corporation,  violated 
Section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
Complaint  alleged  that  Respondent 
agreed  to  engage,  and  had  engaged,  in  a 
combination  and  conspiracy,  an 
agreement,  concerted  action  or  unfair 
and  unlawful  acts,  policies  and 
practices,  the  purpose  or  effect  of  which 
was  to  unlawfully  hinder,  restrain, 
restrict,  suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  household  goods  moving 
industry. 

Respondent  is  an  association 
organized  for  and  ser\'ing  its  members, 
which  are  approximately  80  household 
goods  movers  that  conduct  business 
within  the  State  of  Alabama.  One  of  the 
primary  functions  of  ATA  is  preparing, 
and  filing  with  the  Alabama  Public 
Service  Commission,  tariffs  and 
supplements  on  behalf  of  its  members. 
These  tariffs  and  supplements  contain 
rates  and  charges  for  the  intrastate 
transportation  of  household  goods  and 
for  related  services. 

The  Complaint  alleged  that 
Respondent  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  collective  rates,  which  had  the 


'  Settlement  in  this  matter  precludes  the 
possibility  of  a  litigated  record.  Thus,  the 
Commission's  understanding  of  the  facts  as  set  forth 
in  this  Analysis  is  based  on  the  record  developed 
during  staffs  investigation  The  Commission  has 
decided  to  include  discussion  of  the  relevant  parts 
of  the  investigator^'  record  to  provide  the  best 
guidance  it  can  on  the  scope  of  the  state  action 
defense  and  to  facilitate  comment  on  the  proposed 
Consent  Agreement. 
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purpose  or  effect  of  fi.xing,  establishing 
or  stabilizing  rates  for  the  transportation 
(if  household  goods  in  the  State  of 

Alabama. 

The  Complaint  further  alleged  that 
Respontient  organized  and  conducted 
meetings  that  provided  a  forum  for  ' 
discussion  or  agreement  between 
competing  carriers  concerning  or 
affecting  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods. 

The  Complaint  further  alleged  that 
Respondent  s  conduct  was 
anticompetitive  because  it  had  the  effect 
I  if  raising,  fi.xing.  and  stabilizing  the 
jirices  of  household  goods  moves.  The 
acts  of  Respondent  also  had  the  effect  of 
depriving  consumers  of  the  benefits  of 
competition. 

11.  Terms  of  the  Proposed  Consent 
Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
means  of  a  cease  and  desist  order 
barring  Respondent  from  continuing  its 
practice  of  filing  tariffs  containing 
collective  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariff  that 
contains  collective  intrastate  rates.  This 
provision  will  terminate  Respondent's 
current  practice  of  filing  tariffs  that 
contain  intrastate  rates  that  are  the 
product  of  an  agreement  among  movers 
ill  the  State  of  Alabama.  This  paragraph 
also  prohibits  Respondent  from 
engaging  in  activities  such  as  exchanges 
of  information  that  would  facilitate 
memb(!r  movers  in  agreeing  on  the  rates 
contained  in  their  intrastate  tariffs.  For 
example,  the  order  bars  Respondent 
from  providing  to  other  carriers  certain 
iioii-piibiiL  information.-  It  also  bars 
Respondent  from  maintaining  a  tariff 
committee  or  agreeing  with  movers  to 
institute  any  automatic  intrastate  rate 
increases. 

Paragraph  III  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  intrastate 
collective  rates.  This  provision  will 
ensure  that  the  collective  intrastate  rates 
now  on  file  in  the  State  of  Alabama  will 
no  longer  be  in  force,  allowing  for 
competitive  rates  in  future  individual 
mover  tariffs.  Paragraph  111  of  the 
proposed  Order  also  requires 
Respondent  to  cancel  anv  provisions  in 
its  governing  documents  that  permit  it 
to  engage  in  activities  barred  by  the 
Order 


Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  to  its 
members  a  letter  explaining  the  terms  of 
the  Order.  This  will  make  clear  to 
membets  that  they  can  no  longer  engage 
in  collective  rate-making  activities. 

Paragraphs  V  and  VI  of  the  proposed 
Order  require  Respondent  to  inform  the 
Commission  of  any  change  in 
Respondent  that  could  affect 
compliance  with  the  Order  and  to  file 
compliance  reports  with  the 
Commission  for  a  number  of  years. 
Paragraph  VII  of  the  proposed  Order 
states  tliit  the  Order  will  terminate  in  20 
years.    I 

111.  Opportunity  for  Modification  of  the 
Order 


DOtlC 


Respohdent  can  seek  to  modif\'  the 
proposed  Order  to  permit  it  to  engage  in 
collective  rate-making  if  it  can 
demonstrate  that  the  'state  action" 
defense  would  apply  to  its  conduct.^ 
The  stat«  action  doctrine  dates  back  to 
the  Supifeme  Court's  1943  opinion  in 
Parker  v.  Broivn,-which  held  that,  in 
light  of  the  States'  status  as  sovereigns, 
and  given  basic  principles  of  federalism. 
Congress  would  not  have  intended  the 
Sherman  Act  to  apply  to  the  activities 
of  States  themselves.-'  The  defense  also 
has  been:  interpreted  in  limited 
circumstances  to  shield  from  antitrust 
scrutiny  private  firms'  activities  that  are 
conducted  pursuant  to  state  authority. 
States  may  not.  however,  simply 
authorize  private  parties  to  violate  the 
antitrust  laws.^^  Instead,  a  State  must 
substitute  its  own  control  for  that  of  the 
market. 

Thus,  the  state  action  defense  would 
be  available  to  Respondent  only  if  it 
could  demonstrate  that  its  conduct 
satisfied  the  strict  two-pronged  standard 
the  Supreme  Court  set  out  in  California 
Retail  Liquor  Dealers  Ass'n.  v.  Midcal 
Aluminum,  Inc.:  "The  challenged 
restraint  must  be  'one  clearly  articulated 
and  affirmatively  expressed  as  state 
policy'  "  and  "tfie  policy  must  be 


-  A  state  statute  requires  that  carriers  file  their 
tariffs  with  the  state  and  keep  them  open  to  public 
inspection  .Ma  Code  section  37-3-20 


'  16  CFR  ^2.51.  We  discuss  the  state  action 
defense  bel(*v  in  some  detail.  See  also  Indiana 
Household  (ilovers  and  Warehousemen,  Inc    File 
No.  021-01 1^  (Mar.  18.  2003)  (proposed  consent 
order)  avail*le  at  <hltp://www.ftc.gov/os/2003/03/ 
indiunahouapholdmoversanalysis.pdf:  Iowa  Movers 
and  Warehofseraen's  Association.  File  No.  021- 
0115  (Aug.  U  2003)  (proposed  consent  order)" 
available  at  kttp//www  ftc.gov/os/2003/08/ 
imwaanalysl^.htin:  and  Minnesota  Transport 
Services  Assticiation.  File  No.  021-0115  (Aug.  1. 
2003)  (propcfced  consent  order)  available  at  http// 
www.ftc.govlios/2003/Oa/mtsaanalvsishtm 

■•317  0.8.841(1943). 

--Parker  v. 'Brown.  317  U.S.  at  351  ("[A]  state  does 
not  give  immunity  to  those  who  violate  the 
Sherman  Act  by  authorizing  them  to  violate  it.  or 
declaring  that  their  action  is  lawful."). 


'actively  supervised'  bv  the  state 

itself. 

Under  the  first  prong  of  Midral's  two- 
part  test.  Respondent  would  be  required 
to  show  that  the  State  of  Alabama  had 
"clearly  articulated  and  affirmatively 
expressed  as  state  policy"  the  desire  to 
replace  competition  with  a  regulatory 
scheme.  With  regard  to  this  prong,  it" 
appears  that  under  Alabama  law  tariffs 
must  be  'just  and  reasonable."  ' 
Respondent  would  meet  its  burden  if  it 
could  show  that  this  or  some  other 
provision  of  Alabama  law  constitutes  a 
clear  expression  of  stat»>  policy  to 
displace  competition  and  allow  for 
collective  rate-making  among 
competitors." 

Under  the  second  prong  of  the  Midcal 
test.  Respondent  would  be  required  to 
demonstrate  ■active  supervision"  by 
state  officials.  The  Supreme  Court  has 
made  clear  that  the  active  supervision 
standard  is  a  rigorous  one.  It  is  not 
enough  that  the  State  grants  general 
authority  for  certain  business  conduct  or 
that  it  approves  private  agreements  with 
little  review.  As  the  Court  held  in 
Midcal.  "The  national  policy  in  favor  of 
competition  cannot  he  thwarted  by 
casting  such  a  gauzy  cloak  of  state' 
involvement  over  what  is  essentially  a 
private  price-fixing  arrangement."'^' 
Rather,  active  supervision  is  designed  to 
ensure  that  a  private  party's 
anticompetitive  action  is  shielded  from 
antitrust  liability  only  when  "the  State 
has  effectively  made  [the  challenged] 
conduct  its  own."  '" 

In  order  for  state  supervision  to  be 
adequate  for  state  action  purposes,  state 
officials  must  engage  in  a  "pointed  re- 
examination" of  the  private  conduct." 
In  this  regard,  the  State  must  ■'have  and 
exercise  ultimate  authority"  over  the 
challenged  anticompetitive  conduct. '2 
To  do  so,  state  officials  must  exercise 
"sufficient  independent  judgment  and 
control  so  that  the  details  of  the  rates  or 
prices  have  been  established  as  a 
product  of  deliberate  state  intervention, 
not  simply  by  agreemtmt  among  private 


"445  US.  97,  105  (1980)  {-Midcan  (quoting  City 
o{_Lafayette  v  Louisiana  Power  &  Light  435  U  S 
389.  410  (1978)).  The  Testrainf  in  this  instance  is 
the  collective  rate-setting  This  articulation  of  the  . 
slate  action  doctrine  was  reaffirmed  bv  the  Supreme 
Court  in  FTC  v.  Ticnr  Title  Insurance  Co.  {'Ticor'] 
504  US  621.  (i33  (1992).  where  the  Court  noted 
that  the  gravity  of  the  antitrust  violation  of  price 
fixing  requires  exceptionallv  clear  evidence  of  the 
States  decision  to  supplant  competition. 

^Ala.  Code  section  37-3-19{b| 

"  United  States  v  Southern  Motor  Carriers  Rate 
Conference.  471  U.S   48,  63-65  (1985). 

"Midcal,  445  U.S.  at  105-06 

'"Patrick  v.  Burget.  486  US  94.  106  (1988). 

"Midcal.  445  US,  at  106  Accord.  Ticor.  504  U.S. 
at  634-35:  Patrick  v  Burget.  486  US.  at  100-01. 

'' Patrick  V.  Burget.  486  US  at  101  (emphases 
added). 
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parties."  ^ '  One  asserting  the  state  action 
defense  must  demonstrate  that  the  state 
agency  has  ascertained  the  relevant 
facts,  examined  the  substantive  merits 
of  the  private  action,  assessed  whether 
that  private  action  comports  with  the 
underlying  statutory  criteria  established 
bv  the  state  legislature,  and  squarely 
ruled  on  the  merits  of  the  private  action 
in  a  way  sufficient  to  establish  the 
challenged  conduct  as  a  product  of 
deliberate  state  intervention  rather  than 
private  choice. 

IV.  General  Characteristics  of  Active 
Supervision 

At  its  core,  the  active  supervision 
requirement  serves  to  identifv'  those 
responsible  for  public  policy  decisions. 
The  clear  articulation  requirement 
ensures  that,  if  a  State  is  to  displace 
national  competition  norms,  it  must 
replace  them  with  specific  state 
regulator\'  standards;  a  vState  may  not 
simply  authorize  private  parties  to 
disregard  Federal  laws.'-"  but  must 
genuinely  substitute  an  alternative  state 
policy.  The  active  supervision 
requirement,  in  turn,  ensures  that 
responsibility  for  the  ultimate  conduct 
can  properlv  be  laid  on  the  State  itself, 
and  not  merely  on  the  private  actors.  As 
the  Court  explained  in  Ticor. 

States  must  accept  political  responsibility 
for  actions  they  intend  to  undertake.  *    *   * 
Federalism  serves  to  assign  political 
responsibility,  not  to  obscure  it.  *   *   "For 
States  which  do  choose  to  displace  the  free 
market  with  regulation,  our  insistence  on  real 
compliance  with  both  parts  of  the  Midcal  test 
will  serve  to  make  clear  that  the  State  is 
responsible  for  the  price  fixing  it  has 
sanctioned  and  undertaken  to  control.''' 

Through  the  active  super\'ision 
requirement,  the  Court  furthers  the 
fundamental  principle  of  accountability 
that  underlies  federalism  by^ensuring 
that,  if  allowing  anticompetitive 
conduct  proves  to  be  unpopular  with  a 
State's  citizens,  the  state  legislators  will 
not  be  "insulated  from  the  electoral 
ramifications  of  their  decisions."  "" 

In  short,  clear  articulation  requires 
that  a  State  enunciate  an  affirmative 
intent  to  displace  competition  and  to 
replace  it  with  a  stated  criterion.  Active 
supervision  requires  the  State  to 
examine  indi\idual  private  conduct, 
pursuant  to  that  regulatory  regime,  to 
ensure  that  it  comports  with  that  stated 
criterion.  Only  then  can  the  underlying 
conduct  accurately  be  deemed  that  of 
the  State  itself,  and  political 


responsibility  for  the  conduct  fairly  be 
placed  with  the  State. 

Accordingly,  under  the  Supreme 
Court's  precedents,  to  provide 
meaningful  active  super\-ision.  a  State 
must  (1)  obtain  sufficient  information  to 
determine  the  actual  character  of  the 
private  conduct  at  issue,  (2)  measure 
that  conduct  against  the  legislature's 
stated  policy  criteria,  and  (3)  come  to  a 
clear  decision  that  the  private  conduct 
satisfies  those  criteria,  so  as  to  make  the 
final  decision  that  of  the  State  itself. 

V.  Standard  for  Active  Supervision 

There  is  no  single  procedural  or 
substantive  standard  that  the  Supreme 
Court  has  held  a  State  must  adopt  in 
order  to  meet  the  active  supervision 
standard.  Satisfying  the  Supreme 
Court's  general  standard  for  active 
supervision,  described  above,  is  and 
will  remain  the  ultimate  test  for  that 
element  of  the  state  action  defense. 

Nevertheless,  in  light  of  the  foregoing 
principles,  the  Commission  in  this 
Analysis  identifies  the  specific  elements 
of  an  active  supervision  regime  that  it 
will  consider  in  determining  whether 
the  active  supervision  prong  of  state 
action  is  met  in  future  cases  (as  well  as 
in  any  future  action  brought  by 
Respondent  to  modify  the  terms  of  this 
proposed  Order).  They  arelhree:  (1)  The 
development  of  an  adequate  factual 
record,  including  notice  and 
opportunity  to  be  heard;  (2)  a  written 
decision  on  the  merits:  and  (3)  a  specific 
assessment — both  qualitative  and 
quantitative — of  how  the  private  action 
comports  with  the  substantive  standards 
established  by  the  state  legislature.  All 
three  elements  further  the  central 
purpose  of  the  active  super\ision  prong 
by  ensuring  that  responsibility  for  the 
private  conduct  is  fairly  attributed  to  the 
State.  Each  will  be  discussed  below. 

A.  Development  of  an  Adequate  Factual 
Record,  Including  Notice  and 
Opportunity  To  Be  Heard 

To  meet  the  test  for  active  state 
supervision,  in  this  case  Respondent 
would  need  to  show  that  the  State  had 
in  place  an  administrative  body  charged 
with  the  necessary  review  of  filed  tariffs 
and  capable  of  developing  an  adequate 
factual  record  to  do  so.'"  In  Ticor,  the 


Court  quoted  language  from  earlier 
lower  court  cases  setting  out  a  list  of 
organizational  and  procedural 
characteristics  relevant  as  the 
"beginning  point"  of  an  effective  state 
program: 

[Tlhe  state's  program  is  in  place,  is  staffed 
and  funded,  grants  to  the  stale  officials  ample 
power  and  the  duty  to  regulate  pursuant  to 
declared  standards  of  state  policy,  is 
enforceable  in  the  state's  courts,  and 
demonstrates  some  basic  level  of  activity 
directed  towards  seeing  that  the  private 
aciors  carr\'  out  the  state's  policy  and  not 
simply  their  own  policy.  *   *   • '« 

Moreover,  that  body  would  need  to  be 
capable  of  compiling,  and  actually 
compile,  an  adequate  factual  record  to 
assess  the  nature  and  impact  of  the 
private  conduct  in  question.  The  precise 
factual  record  that  would  be  required 
would  depend  on  the  substantive  norm 
that  the  State  has  provided;  the  critical 
question  is  whether  the  record  has 
sufficient  facts  for  the  reviewing  body 
sensibly  to  determine  that  the  State's 
substantive  regulatory  requirements 
have  been  achieved.  In  the  typical  case 
in  which  the  State  has  articulated  a 
criterion  of  consumer  impact,  obtaining 
reliable,  timely,  and  complete  economic 
data  would  be  central  to  the  regulatory 
board's  ability  to  determine  if  the  State's 
chosen  criterion  has  been  satisfied.'" 
Timeliness  in  particular  is  an  ongoing 
concern:  if  the  private  conduct  is  to 
remain  in  place  for  an  extended  period 
of  time,  then  periodic  state  reviews  of 
that  private  conduct  using  current 
economic  data  are  important  to  ensure 
that  the  restraint  remains  that  of  the 
State,  and  not  of  the  private  actors. 

In  Alabama,  the  State  had  in  place 
rules  and  regulations  pertaining  to.  and 
had  staff  assigned  to  review,  household 
goods  tariffs.  Respondent  sent  to  the 
State  fairly  specific  written  assertions 
that  movers'  costs  had  increased.  In 
addition,  the  State  monitored  fuel  costs 
and  labor  rates  as  well  as  the  rates 
contained  in  the  Federal  household 
goods  tariff 

Nevertheless.  Respondent  made  no 
showing  that  the  State  had  done  the 
necessar\'  research  into  the  economic 
conditions  of  the  moving  industry'  in 
Alabama  that  would  enable  it  to  assess 
the  impact  of  the  Respondent's 
proposal.  '^"  Moreover,  Respondent  did 


1 1  Ticor.  504  U.S.  at  634-35. 
^■>  Parker.  317  U.S.  at  351. 
>'■  504  U.S.  at  636. 

'f'  See  New  York  v.  United  States.  505  U.S.  144. 
168-69(1992). 


' "  At  the  time  of  any  request  for  a  modification. 
Respondent  will  be  required  to  produce  evidence  of 
what  the  state  reviewing  agency  is  likely  to  do  in 
response  to  collective  rate-making.  We  recognize 
that  this  involves  some  prediction  and  uncertainty, 
particularly  when  the  Respondent  requests  an  order 
modification  on  the  basis  of  a  state  review  program 
that  might  be  authorized  but  not  yet  operating,  as 
the  Respondent  will  still  be  under  order.  In  such 
cases  it  may  be  appropriate  for  the  Respondent  to 
show  what  the  state  program  is  designed,  directed, 
or  organized  to  do.  If  a  particular  state  agency  is 


already  conducting  reviews  in  some  related  area, 
evidence  of  its  approach  to  these  tasks  will  he 
particularly  relevant. 

'"  Ticor  504  U.S.  at  637  (citations  omitted). 

'"As  the  r/cor  Court  held,  'state  officials  Imustj 
have  undertaken  the  necessary  steps  to  determine 
the  specifics  of  the  price-fixing  or  rateselting 
scheme."  Id.  at  638. 

-"  Cf.  New  England  Motor  Rate  Bureau.  Inc..  112 
F.T.C.  200.  233,  266.  279-80  (1989)  (active 
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not  produce  evidence  that  the  State 
sought  independently  to  verify  the 
accuracy  of  the  financial  information 
submitted  by  the  movers.-' 

Additionally,  in  assembling  an 
adequate  factual  record,  the  procedural 
value  of  notice  and  opportunity  to 
comment  is  well  established.  These 
procedural  elements,  which  have 
e\olved  in  various  contexts  through 
common  law.  through  state  and  federal 
constitutional  law,  and  through 
Adniinistratue  Procedure  Act 
rulemakings,--'  are  powerful  engines  for 
ensuring  that  relevant  facts— especially 
those  fd(  ts  that  might  tend  to  contradict 
the  [)r()[ionents  contentions — are 
brought  to  the  state  decision-maker's 
attention.  In  Alabama,  it  has  been  many 
years  since  the  State  has  held  a  hearing 
to  consider  the  rates  contained  in  the  "" 
tariff.  In  addition,  many  rate  increases 
have  been  approved  without  a  hearing 
to  consider  movers'  requests  for  rate 
increases  and  without  the  opportunity 
for  public  comment  on  proposed  rate 
increases. 

B.  A  Written  Decision 

A  second  important  element  the 
Commission  will  look  to  in  determining 
whether  there  has  been  active 
supervision  is  whether  the  state  board 
renders  its  decision  in  writing.  Though 
not  essential,  the  existence  of  a  written 
decision  is  normally  the  clearest 
indication  that  the  board  (1)  genuinely 
has  assessed  whether  the  private 
conduct  satisfies  the  legislature's  stated 
standards  and  (2)  has  directly  taken 
responsibility  for  that  determination. 
Through  a  written  decision,  whether 
rejecting  or  (the  more  critical  context) 
approving  particular  private  conduct 
that  would  otherwise  violate  the  federal 
antitrust  laws,  the  state  board  would 


supenision  not  found  be.  duse.  inter  alia,  the  State 
had  •never  conducted  an  w unoniic  studv  of  the 
intrastate  trucking  industry  nor  of  the  effects  of  its 
regulatory  policy  on  the  intrastate  trucking  industry 
within  the  state')  Although  the  First  Circuit 
reversed  the  Commissions  decision.  New  England 
Motor  Rate  Bureau  v.  FTC.  908  F.2d  1064  (1st  Cir 
1990),  the  First  Circuits  standard  for  active 
supervision  was  later  found  to  be  ■insufficienf  in 
Ticor  504  U.S.  at  637. 

-■'  Cf.  United  States  v.  Southern  Motor  Carriers 
Rate  Conference.  467  F.Sitpp.  471   477  (N  D  Ga 
1979).  affd.  702  F.2d  543  (5th  Cir.  Unit  B  1983) 
(acUve  supervision  found  where,  among  other 
things,  the  State  undertook  -on-site  review  and 
verification  of  motor  carrier  books  and  records") 
revd  on  other  grounds.  471  fcJ.S  48  (1985). 

"The  Administrative  Procedure  Act  defines  a 
rule,  in  part,  as  'the  whole  or  a  part  of  an  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret'  or 
prescribe  law  or  policy."  5  U.S.C.  551(4).  Actions 
•concerned  with  the  approval  of  tariffs-  or  rate 
schedules  filed  by  public  utilities  and  common 
carriers-  are  typical  examples  of  rulemaJiing 
proceedings.  E  Cellhom  &  R.  Levin,  AdministraUve 
l^w  &  Process  300  (1997). 


provide  analysis  and  reasoning,  and 
supporting  evidence,  that  the  private 
conduct  furthers  the  legislature's 
objectives.^ '  In  Alabama,  the  State  does 
not  issue  written  decisions  on 
household  goods  rates.  Many  rate 
increases  have  been  granted  without  a 
written  explanation  of  the  evidence 
supporting  the  increases  and  without  a 
record  of  the  State's  analysis  or 
reasoning  in  granting  the  increases. 

C.  Qualitative  and  Quantitative 
Compliance  With  State  Policy 
Objectives 

In  determining  active  supervision,  the 
substance  of  the  State's  decision  is 
critical.  Its  fundamental  purpose  must 
be  to  determine  that  the  private  conduct 
meets  the  state  legislature's  stated 
criteria.  Federal  antitrust  law  does  not 
seek  to  impose  federal  substantive 
standards  on  state  decision-making,  but 
it  does  require  that  the  States— in 
displacing  Federal  law— meet  their  own 
stated  standards.  As  the  7/cor  Court 
explained: 

Our  decisions  make  clear  that  the  purpose 
of  the  active  supervision  inquiry  is  not  to 
delermiop  whether  the  State  has  met  some 
normative  standard,  such  as  efficiency,  in  its 
regulator^  practices.  Its  purpose  is  to' 
determine  whether  the  State  has  exercised 
sufficient  independent  judgment  and  control 
so  that  the  details  of  the  rales  or  prices  have 
been  established  as  a  product  of  deliberate 
state  intervention,  not  simply  by  agreement 
among  private  parties.  Much  as'in  causation 
inquiries,  the  analysis  asks  whether  the  State 
has  played  a  substantial  role  in  determining 
the  specifics  of  the  economic  policy.  The 
question  Is  not  how  well  state  regulation 
works  but  whether  the  anticompetitive 
scheme  is  the  State's  own.--* 

Thus,  a  decision  bv  a  state  board  that 
assesses  both  qualitatively  and 
quantitatively  whether  the  "details  of 
the  rates  or  prices"  satisfy  the  state 
criteria  ensures  that  it  is  the  State,  and 
not  the  private  parties,  that  determines 
the  substantive  policy.  There  should  be 
evidence  of  the  steps  the  State  took  in 
analyzing  the  rates  filed  and  the  criteria 
it  used  in  evaluating  those  rates.  There 
should  also  be  evidence  showing 
whether  the  State  independently 
verified  the  accuracy  of  financial  data 
submitted  and  whether  it  relied  on 
accurate  and  representative  samples  of 
data.  There  should  be  evidence  that  the 


-_'  A  recoiti  preserved  by  other  means,  such  as 
audio  or  vi(Jeo  recording  technology,  might  also 
suffice,  profided  that  it  demonstrated  that  the  board 
had  (1)  genilinely  assessed  the  private  conduct  and 
(2)  taken  diftct  responsibilitv.  Such  an  audio  or 
video  recording,  however,  will  be  an  adequate 
substitute  fqr  a  written  opinion  onlv  when  it 
provides  a  siifficiently  transparent  ^d  decipherable 
view  of  the  «lecision-making  proceeding  to  facilitate 
meaninghilpublic  review  and  comment. 

'^*  Ticor.  5  )4  U.S.  at  634-35. 


State  has  a  thorough  understanding  of 
the  consequences  of  the  private  parties' 
proposed  action.  Tariffs,  for  instance, 
can  be  complex,  and  there  should  be 
evidence  that  the  State  not  onlv  has 
analyzed  the  actual  rates  charged  but 
also  has  analyzed  the  complex  rules  that 
may  directly  or  indirectly  impact  the 
rates  contained  in  the  tariff. 

If  the  State  has  chosen  to  include  in 
its  statute  a  requirement  that  the 
regulatory  body  evaluate  the  impact  of 
particular  conduct  on  "competition." 
"consumer  welfare."  or  some  similar 
criterion,  then— to  meet  the  standard  for 
active  supervision— there  should  be 
evidence  that  the  State  has  closely  and 
carefully  examined  the  likely  impact  of 
the  conduct  on  consumers.  Because  the 
central  purpose  of  the  federal  antitrust 
laws  is  also  to  protect  competition  and 
consumer  welfare,-'  conduct  that  would 
run  counter  to  those  federal  laws  should 
not  be  lightly  assumed  to  be  consistent 
with  parallel  state  goals.  Especially 
when,  as  here,  the  underlying  private 
conduct  alleged  is  price  fixing— which, 
as  the  Tiror  Court  noted,  is  possibly  the 
most  "pernicious"  antitrust  offense-''— 
a  careful  consideration  of  the  specific 
monetary  impact  on  consumers  is 
critical  to  any  assessment  of  an  overall 
impact  on  consumer  welfare.  That 
consideration  should  include  an  express 
quantitative  assessment,  based  on 
reliable  economic  data,  of  the  specific 
likely  impact  upon  consumers. 

It  bears  emphasizing  that  States  need 
not  choose  to  enact  criteria  such  as 
promoting  "competition"  or  "consumer 
welfare"— the  central  end  of  federal 
antitrust  law.  A  State  could  instead 
enact  some  other  criterion.  Then,  the 
State's  decision  would  need  to  assess 
whether  that  objective  had  been  met. 

On  the  other  band,  if  a  State  does  not 
disavow  (either  expressly  or  through  the 
promulgation  of  wholly  contrary 
regulatory  criteria)  that  consumer 
welfare  is  state  regulatory  policy,  it 
should  address  consumer  welfare  in  its 
regulatory  analysis.  In  claiming  the  state 
action  defense,  a  respondent  should 
demonstrate  that  the  state  board,  in 
evaluating  arguably  anticompetitive 
conduct,  had  carefully  considered  and 
quantified  the  likely  impact  of  that 
conduct  on  consumers  as  a  central 
element  of  deciding  whether  to  approve 
that  conduct.?' 


-  Indeed,  consideration  of  consumer  impact  is  at 
the  heart  of -|a|  national  policy"  that  preserves  "the 
h-ee  market  and  •    *    'a  system  of  free  enterprise 
without  price  fixing  or  cartels.-  Id  at  632. 

'"Id.  at  639  (-No  antitrust  offense  is  more 
pernicious  than  price  fixing.-). 

-"This  requirement  is  based  on  the  principle  thai 
the  national  policy  favoring  competition  "is  an 
essential  part  of  the  economic  and  legal  system 
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In  the  present  case.  Alabama  has 
expressly  chosen  to  give  significant 
consideration  to.  among  other  state 
interests,  the  interests  of  consumers 
when  determmmg  whether  rates  are 
"just  and  reasonable": 

In  the  exercise  of  its  power  to  prescribe  just 
and  reasonable  rates  for  the  transportation  of 
passengers  or  property  by  common  carriers 
*   *   *  the  commission  shall  give  due 
consideration,  among  other  things,  to 
***** 

the  need,  in  public  interest,  of  adequate  and 
efficient  transportation  service  by  such 
carriers  at  the  lowest  cost  consistent  with  the 
furnishing  of  such  service.-" 

Thus,  to  establish  active  supervision. 

Respondent  would  be  obligated  to  show 
that  the  State,  when  approving  the  rates 
at  issue,  performed  an  analysis  and 
quantification  of  whether  the  rates  to 
consumers  were  "at  the  lowest  cost 
consistent  with  the  furnishing  of 
service."  Here,  there  was  some 
indication  that  a  staff  member  reviewed 
movers'  financial  data  to  determine 
whether  movers'  operating  ratios  were 
within  a  specified  range  of  operating 
ratios.-"'  Nevertheless.  Respondent  did 
not  provide  e\'idence  that  the  State  had 
done  any  analysis  and  quantification  of 
whether  the  rates  satisfied  the  statutory' 
objective. 

VI.  Opportunity  for  Public  Comment 

The  standards  of  active  supervision 
remain  those  laid  out  by  the  Supreme 
Court  in  Midcal  and  its  progeny.  Those 
standards  have  been  explained  in  detail 
above  to  further  illustrate  how  they 
would  applv  should  Respondent  seek  to 
modif\'  this  proposed  Order.  Applying 
these  standards,  the  Commission 
believes,  will  further  the  principles  of 
federalism  and  accountability 
enunciated  bv  the  Supreme  Court,  will 
help  clarify  for  States  and  private 
parties  the  reach  of  federal  antitrust  law, 
and  will  ultimatelv  redound  to  the 
benefit  of  consumers. 

These  review  techniques  may  also 
help  to  show  active  state  supervision  in 
other  contexts.  In  this  Analysis  we  have 
described  particular  techniques  thai  can 
show  active  supervision  in  the  context 
of  tariff  filings.  Such  filings  often 
involve  recurring,  concrete  acts  of 
private  rate  setting  that  tend  to 
automatically  trigger  review  on  the 


witliin  which  the  separate  States  administer  their 
own  laws."  id  at  632. 

-"Ala.  Code  Section  37-3-19(g). 

23  C/.  United  States  v.  Southern  Motor  Carriers 
Rate  Conference.  467  F.  Supp.  471.  477  (N.D.  Ga. 
1979).  aff'd.  702  F.2d  543  (5th  Cir.  Unit  B  1983) 
(active  super\'ision  established  where,  among  other 
things,  the  State  reviewed  a  request  for  an  increase 
in  motor  carrier  rates  by  analyzing  motor  carriers' 
operating  ratios),  rev'd  on  other  grounds,  471  U.S. 
48  (1985). 


occasion  of  each  such  filing.  As  noted 
above,  however,  if  a  rate  filing  remains 
in  place  for  a  prolonged  period  of  time, 
the  state  will  have  an  obligation  to 
review  the  level  of  those  rates  on  an 
ongoing  basis.  Similarly,  there  may  be 
other  industries  where  specific  events 
do  not  trigger  a  review  of  private 
conduct,  yet  where  the  state  has  still 
displaced  competition  and  therefore  the 
state  action  defense  would  apply  only 
where  it  could  be  shown  that  the 
conduct  was  being  actively  supervised. 
We  believe  that  the  review  principles 
described  here  can  be  adapted  to  those 
circumstances  as  well.  Evidence  of 
active  supervision  then  might  be 
required,  not  in  connection  with 
particular  events,  but  rather  on  a 
reasonable  periodic  basis.  That 
supervision  might  still  involve  the 
elements  discussed  here,  such  as  notice, 
analysis  in  light  of  the  statutory 
purposes,  and  a  written  decision. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

Bv  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite  and 
facilitate  public  comment  concerning 
the  proposed  Order.  It  is  not  intended 
to  constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  their  terms  in  any  way. 

By  direction  of  the  Commission, 
Commissioner  Harbour  not  participating. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  0.3-2781 1  Filed  11-4-03:  8:45  am] 
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[Docket  No.  9308] 

Movers  Conference  of  Mississippi, 
Inc.;  Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 


Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  27,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretan'.  Room  159-H.  600 
Permsylvania  Avenue,  N\V., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement® ftc.gov.  as 
prescribed  in  the  Supplementan,' 
Information  sprtinn 
FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Abrahamsen,  FTC.  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW..  Washington.  DC  20580.  (202)  326- 
2Q(1R 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46(f),  and  section  3.25(f)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
3.25(f).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  30,  2003),  on  the  World  Wide 
Web,  at  http://wi\'w.ftc.gov/os/2003/10/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H.  600  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue.  NTW.. 
Washington.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
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tnr  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6){ii)), 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  C:omment 

Tht'  Federal  Tradu  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  Movers  Conference  of  Mississippi, 
Inc.  ("MCM"  or  "Respondent")  to 
resolve  matters  charged  in  an 
Administrative  Complaint  issued  by  the 
Commission  on  July  9.  2003.  The 
agreement  has  been  placed  on  the 
puhiic  record  for  thirty  (30)  davs  for 
receipt  of  comments  from  interested 
members  of  thf-  public.  The  Agreement 
is  for  settlement  purposes  only  and  does 
not  constitute  an  admission  by  MCM 
that  the  law  has  been  violated' as  alleged 
in  the  Complaint  or  that  the  facts 
alleged  in  the  Complaint,  other  than 
jurisdictional  facts,  are  true. 

The  Commissions  decision  to  issue 
its  Complaintin  this  matter  was  made 
after  considering  whether  Respondent's 
activities  were  protected  bv  the  state 
action  defense.  As  discussed  in  detail  in 
Section  111  below,  a  key  element  of  the 
state  action  defense  is  the  extent  to 
uhich  the  State  supervises  private 
ai:tion.  The  facts  developed  during 
staffs  investigation  pertaining  to  the 
extent  to  which  Mississippi  supervised 
rates  contained  in  tariffs  filed  by 
Respondent  are  discussed  in  this 
Analvsis  to  illustrate  how  the 
Commission  analyzed  Respondent's 
ability  to  establish  a  state  action 
defense. ' 

/  Tlw  Commission's  Complaint 

The  C(3mpiaint  alleged  that 
Respondent  Movers  Conference  of 
Mississippi.  Inc.,  a  corporation,  violated 
Section  5  of  the  Federal  Trade 
Commission  Act,  Specificallv,  the 
Complaint  alleged  that  Respondent 
agreed  to  engage,  and  had  engaged,  in  a 
combination  and  conspiracy,  an 
agreement,  concerted  action  or  unfair 
and  unlawful  acts,  policies  and 
firactices.  the  purpose  or  effect  of  which 
was  to  unlawfully  hinder,  restrain, 
restrict,  suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  household  goods  moving 
industry. 


.Settlement  in  this  matter  precludes  tlie 
possibility  of  a  litigated  record.  Thus,  the 
Commissions  understanding  of  the  facts  as  set  forth 
in  this  Analysis  is  based  on  the  record  developed 
fluring  staffs  investigation.  The  Commission  has 
decided  to  include  discussion  of  the  relevant  parts 
of  the  investigatory  record  to  provide  the  best 
guidance  it  can  on  the  scope  of  the  stale  action 
defense  and  to  facilitate  comment  on  the  proposed 
Consent  Agreement. 


Respondent  is  an  association 
organized  for  and  serving  its  members, 
whi.:h  are  approximately  39  household 
goods  movers  that  conduct  business 
within  the  State  of  Mississippi.  One  of 
the  primary  functions  of  MCM  is 
preparing,  and  filing  with  the 
Mississippi  Public  Service  Commission, 
tariffs  and  supplements  on  behalf  of  its 
memba-s.  These  tariffs  and  supplements 
contain  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods  and  for  related  services. 
The  Complaint  alleged  that 
Respondent  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  collective  rates,  which  had  the 
purpose  or  effect  offixing,  establishing 
or  stabilizing  rates  for  the  transportation 
of  household  goods  in  the  State  of 
Mississippi. 

The  Complaint  further  alleged  that 
Respondent  organized  and  conducted 
meetings  that  provided  a  forum  for 
discussion  or  agreement  between 
competing  carriers  concerning  or   " 
affecting  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods. 

The  Complaint  further  alleged  that 
Respondent's  conduct  was 
anticompetitive  because  it  had  the  effect 
of  raising,  fixing,  and  stabilizing  the 
prices  of  household  goods  moves.  The 
acts  of  Riespondent  also  had  the  effect  of 
depriving  consumers  of  the  benefits  of 
competition. 

//.  Terms  of  the  Proposed  Consent  Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
means  of  a  cease  and  desist  order 
barring  Respondent  from  continuing  its 
practice  of  filing  tariffs  containing 
collective  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariff  that 
contains  collective  intrastate  rates.  This 
provision  will  terminate  Respondent's 
current  practice  of  filing  tariffs  that 
contain  intrastate  rates  that  are  the 
product  of  an  agreement  among  movers 
in  the  State  of  Mississippi.  This 
paragraph  also  prohibits  Respondent 
from  engaging  in  activities  such  as 
exchangas  of  information  that  would 
facilitate  member  movers  in  agreeing  on 
the  rates  contained  in  their  intrastate 
tariffs.  For  example,  the  order  bars 
Respondent  from  providing  to  other 
carriers  certain  non-public  information,^ 
It  also  bats  Respondent  from 
maintaining  a  tariff  committee  or 


-  A  slate  statute  requires  that  carriers  file  their 
tarifts  and  make  them  available  to  the  public.  Miss 
Code  Ann,  §77-7-211, 


agreeing  with  movers  to  institute  any 
automatic  intrastate  rate  increases. 

Paragraph  111  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  intrastate 
collective  rates.  This  provision  will 
ensure  that  the  collective  intrastate  rates 
now  on  file  in  the  State  of  Mississippi 
will  no  longer  be  in  force,  allowing  for 
competitive  rates  in  future  individual 
mover  tariffs.  Paragraph  III  of  the 
proposed  Order  also  requires 
Respondent  to  cancel  any  provisions  in 
its  governing  documentsthat  permit  it 
to  engage  in  activities  barred  by  the 
Order. 

Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  to  its 
members  a  letter  explaining  the  terms  of 
the  Order,  This  will  make  clear  to 
members  that  they  can  no  longer  engage 

in  collective  rate-making  activities. 
Paragraphs  V  and  \'I  of  the  proposed 

Order  require  Respondent  to  inform  the 

Commission  of  any  change  in 

Respondent  that  could  affect 

compliance  with  the  Order  and  to  file 

compliance  reports  with  the 

Commission  for  a  number  of  years. 

Paragraph  VU  of  the  proposed  Order 

states  that  the  Order  will  terminate  in  20 

years. 

///.  Opportunity  for  Modification  of  the 
Order 

Respondent  can  seek  to  modify-  the 
proposed  Order  to  permit  it  to  engage  in 
collective  rate-making  if  it  can 
demonstrate  that  the  'state  action" 
defense  would  apply  to  its  conduct. ' 
The  state  action  doctrine  dates  back  to 
the  Supreme  Court's  1943  opinion  in 
Parker  \.  Brown,  which  held  that,  in 
light  of  the  States'  status  as  sovereigns, 
and  given  basic  principles  of  federalism, 
Congress  would  not  have  intended  the 
Sherman  Act  to  apply  to  the  activities 
of  States  themselves,'  The  defense  also 
has  been  interpreted  in  limited 
circumstances  to  shield  from  antitrust 
scrutiny  private  firms'  activities  that  are 
conducted  pursuant  to  state  authority. 
States  may  not.  however,  simply 
authorize  private  parties  to  violate  the 
antitrust  laws,"-  Instead,  a  State  must 


'16  CI-.R,  2,51,  We  di.scuss  the  stale  action 
defense  below  in  some  detail.  See  also  Indiana 
Household  Movers  and  Warehousemen  Inc    File 
No,  021-0115  (Mar   18.  2003)  (proposed  consent 
order)  available  at  /i'(p,//vnnv.^c,gov'/os/2003/03/ 
indianahouseholdmoversanalysis.pdf:  Iowa  Movers 
and  Warehousemen's  .-Kssociation.  File  No  021- 
01 15  (Aug.  1.  2003)  (proposed  consent  order) 
available  at  http://H-U'w.ftc.gov/os/2003/08/ 
imwaanalysishtm:  and  Minnesota  Transport 
Services  Association,  File  No,  021-0115  (Aug,-1, 
2003)  (proposed  consent  order)  available  at  http// 
ww\v.ftc.gov/os/2003/08/mtsaanalvsis.htm 

■•317  0,5,341(1943), 

'■Parkerv.  Brown.  317  U,S,  at  351  ("[Al  state  does 
not  give  immunity  to  those  who  violate  the 
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substitute  its  own  control  for  that  of  the 

market. 

Thus,  the  state  action  defense  would 
be  available  to  Respondent  only  if  it 
could  demonstrate  that  its  conduct 
satisfied  the  strict  two-pronged  standard 
the  Supreme  Court  set  out  in  California 
Retail  Liquor  Dealprs  Ass'n  v.  Siidcal 
Aluminum.  Inc.  "the  challenged 
restraint  must  be  'one  clearly  articulated 
and  affirmatively  expressed  as  state 
policy'  "  and  "the  policy  must  be 
'actively  supervised'  bv  the  state 
itself."  f^' 

Under  the  first  prong  of  Midcal's  two- 
part  test.  Respondent  would  be  required 
to  show  that  the  State  of  Mississippi  had 
"clearly  articulated  and  affirmatively 
expressed  as  state  policy"  the  desire  to 
replace  competition  with  a  regulatory 
scheme.  With  regard  to  this  prong,  it 
appears  that  under  Mississippi  law 
tariffs  must  be  "just  and  reasonable." '' 
Respondent  would  meet  its  burden  if  it 
could  show  that  these  or  some  other 
provision  of  Mississippi  law  constitutes 
a  clear  expression  of  state  policy  to 
displace  competition  and  allow  for 
collective  rate-making  among 
competitors." 

Under  the  second  prong  of  the  Midcal 
test.  Respondent  would  be  required  to 
demonstrate  "active  supervision"  by 
state  officials.  The  Supreme  Court  has 
made  clear  that  the  active  supervision 
standard  is  a  rigorous  one.  H  is  not 
enough  that  the  State  grants  general 
authority  for  certain  business  conduct  or 
that  it  approves  private  agreements  with 
little  review.  As  the  Court  held  in 
Midcal.  "The  national  policy  in  favor  of 
competition  cannot  be  thwarted  by 
casting  such  a  gauzy  cloak  of  state 
involvement  over  what  is  essentially  a 
private  price-fixing  arrangement.'"* 
Rather.  acti\e  supervision  is  designed  to 
ensure  that  a  private  party's 
anticompetitive  action  is  shielded  from 
antitrust  liability  onlv  when  "the  State 
has  effectively  made  [the  challenged] 
conduct  its  own." '" 

In  order  for  state  supervision  to  be 
adequate  for  state  action  purposes,  state 


Sherman  Act  by  authorizing  ihem  to  violate  it,  or 
declaring  that  their  action  is  lawful."). 

'■445  U.S.  97.  105  (1980)  ("Midcal")  (quoting  City 
of  Lafayette  v.  Louisiana  Power  6-  Light.  435  US 
389.  410  (1978)).  The  "restraint  "  in  this  instance  is 
the  collective  rate-setting  This  articulation  of  the 
state  action  doctrine  was  reaffirmed  by  the  Supreme 
Court  in  FTCv.  Ticor  Title  Insurance  Co.  ("Ticor"). 
504  US  621,  633  (1992).  where  the  Court  noted, 
that  the  gravity  of  the  antitrust  violation  of  price 
fixing  requires  exceptionally  clear  evidence  of  the 
State's  decision  to  supplant  competition. 

"Miss.  Code  Ann.  §77-7-151;  Miss.  Code  Ann. 
§77-7-221. 

"  United  States  v.  Southern  Motor  Carriers  Rate 
Conference,  471  U.S.  48.  63-65  (1985). 

■^Midcal.  445  U.S.  at  105-06. 

■oPo(ncJc  V.  Burget.  486  U.S.  94.  106  (1988). 


officials  must  engage  in  a  "pointed  re- 
examination" of  the  private  conduct." 
In  this  regard,  the  State  must  "have  and 
exercise  ultimate  authority  "  over  the 
challenged  anticompetitive  conduct. '^ 
To  do  so.  state  officials  must  exercise 
"sufficient  independent  judgment  and 
control  so  that  the  details  of  the  rates  or 
prices  have  been  established  as  a 
product  of  deliberate  state  intervention, 
not  simply  by  agreement  among  private 
parties."  ' '  One  asserting  the  state  action 
defense  must  demonstrate  that  the  state 
agency  has  ascertained  the  relevant 
facts,  examined  the  substantive  merits 
of  the  private  action,  assessed  whether 
that  private  action  comports  with  the 
underlying  statutory  criteria  established 
by  the  state  legislature,  and  squarely 
ruled  on  the  merits  of  the  private  action 
in  a  way  sufficient  to  establish  the 
challenged  conduct  as  a  product  of 
deliberate  state  intervention  rather  than 
private  choice. 

A''.  General  Characteristics  of  Active 
Super\'ision 

At  its  core,  the  active  supervision 
requirement  serves  to  identify  those 
responsible  for  public  policy  decisions. 
The  clear  articulation  requirement 
ensures  that,  if  a  State  is  to  displace 
national  competition  norms,  it  must 
replace  them  with  specific  state 
regulatory-  standards:  a  State  may  not 
simply  authorize  private  parties  to 
disregard  federal  laws,'""  but  must 
genuinely  substitute  an  alternative  state 
policy.  The  active  supervision 
requirement,  in  turn,  ensures  that 
responsibility  for  the  ultimate  conduct 
can  properly  be  laid  on  the  State  itself, 
and  not  merely  on  the  private  actors.  As 
the  Court  explained  in  Ticor: 

Stales  must  accept  political  responsibility 
for  actions  they  intend  to  undertake.  *   *   * 
Federalism  serves  to  assign  political 
responsibility,  not  to  obscure  it.  *   *   *  For 
States  which  do  choose  to  displace  the  free 
market  with  regulation,  our  insistence  on  real 
compliance  with  both  parts  of  the  Midcal  test 
will  serve  to  make  clear  that  the  State  is 
responsible  for  the  price  fixing  it  has 
sanctioned  and  undertaken  to  control."^ 

Through  the  active  supervision 
requirement,  the  Court  furthers  the 
fundamental  principle  of  accountability 
that  underlies  federalism  by  ensuring 
that,  if  allowing  anticompetitive 
conduct  proves  to  be  unpopular  with  a 
State's  citizens,  the  state  legislators  will 


' '  Midcal.  445  U.S.  at  106.  Accord,  Ticor,  504 
U.S.  at  634-35;  Patrick  v.  Burget.  486  U.S.  at  100- 
01. 

'-  Patrick  V.  Burget.  486  U.S.  al  101  (emphases 
added). 

'^  Ticor,  504  U.S.  at  634-35. 

'^PorJcer.  317US.  at  351. 

's  504  U.S.  at  636. 


not  be  "insulated  from  the  electoral 
ramifications  of  their  decisions."  "^ 

In  short,  clear  articulation  requires 
that  a  State  enunciate  an  affirmative 
intent  to  displace  competition  and  to 
replace  it  with  a  stated  criterion.  Active 
super\'ision  requires  the  State  to 
examine  individual  private  conduct, 
pursuant  to  that  regulatory  regime,  to 
ensure  that  it  comports  with  that  stated 
criterion.  Only  then  can  the  underlying 
conduct  accurately  be  deemed  that  of 
the  State  itself,  and  political 
responsibility  for  the  conduct  fairly  be 
placed  with  the  State. 

Accordingly,  under  the  Supreme 
Court's  precedents,  to  provide 
meaningful  active  super\'ision,  a  State 
must  (1)  Obtain  sufficient  information  to 
determine  the  actual  character  of  the 
private  conduct  at  issue,  (2)  measure 
that  conduct  against  the  legislature's 
stated  policy  criteria,  and  (3)  come  to  a 
clear  decision  that  the  private  conduct 
satisfies  those  criteria,  so  as  to  make  the 
final  decision  that  of  the  State  itself. 

\ '  Standard  for  Active  Supervision 

There  is  no  single  procedural  or 
substantive  standard  that  the  Supreme 
Court  has  held  a  State  must  adopt  in 
order  to  meet  the  active  supervision 
standard.  Satisfying  the  Supreme 
Court's  general  standard  for  active 
supervision,  described  above,  is  and 
will  remain  the  ultimate  test  for  that 
element  of  the  state  action  defense. 

Nevertheless,  in  light  of  the  foregoing 
principles,  the  Commission  in  this 
Analysis  identifies  the  specific  elements 
of  an  active  supervision  regime  that  it 
will  consider  in  determining  whether 
the  active  super\'ision  prong  of  state 
action  is  met  in  future  cases  (as  well  as 
in  any  future  action  brought  by 
Respondent  to  modif\'  the  terms  of  this 
proposed  Order).  They  are  three:  (1)  The 
development  of  an  adequate  factual 
record,  including  notice  and 
opportunity  to  be  heard:  (2)  a  written 
decision  on  the  merits:  and  (3)  a  specific 
assessment — both  qualitative  and 
quantitative — of  how  the  private  action 
comports  with  the  substantive  standards 
established  by  the  state  legislature.  All 
three  elements  further  the  central 
purpose  of  the  active  supervision  prong 
by  ensuring  that  responsibility  for  the 
private  conduct  is  fairly  attributed  to  the 
State.  Each  will  be  discussed  below. 

A.  Development  of  an  Adequate  Factual 
Record,  Including  Notice  and 
Opportunity  To  Be  Heard 

To  meet  the  test  for  active  state 
super\'ision,  in  this  case  Respondent 


'«•  See  New  York  v.  United  States.  505  U.S.  144, 
168-69(1992). 
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would  need  to  show  that  the  State  had 
in  place  an  administrative  bodv  charged 
with  the  necessary  re\iew  of  filed  tariffs 
and  capable  of  developing  an  adequate 
factual  record  to  do  so.'"  In  Ticor.  the 
Court  quoted  language  from  earlier 
lower  court  cases  setting  out  a  list  of 
organizational  and  procedural 
characteristics  relevant  as  the 
"beginning  point"  of  an  effective  state 
program:  - 

[Tlhe  states  program  is  in  place,  is  staffed 
and  funded,  grants  to  the  slate  officials  ample 
power  and  the  duly  to  regulate  pursuant  to 
declared  standards  of  state  policy,  is 
enforceable  in  the  state's  courts,  a'nd 
demonstrates  some  basic  level  of  activity 
directed  towards  seeing  that  the  private" 
actors  carry  out  the  slate's  policy  and  not 
simply  their  own  policy  *    *    *.'« 

Moreover,  that  body  would  need  to  be 
capable  of  compiling,  and  actually 
compile,  an  adequate  factual  recordto 
a.ssess  the  nature  and  impact  of  the 
private  conduc:t  in  question.  The  precise 
factual  record  that  would  be  required 
would  depend  on  the  substantive  norm 
that  the  State  has  prf)vided;  the  critical 
question  is  whether  the  record  has 
sufficient  facts  for  the  reviewing  body 
sensibly  to  determine  that  the  State's 
substantive  regulatory  requirements 
have  been  achieved.  In  the  typical  case 
invvhich  the  State  has  articulated  a 
criterion  of  consumer  impact,  obtaining 
reliable,  timely,  and  complete  economic 
data  would  be  central  to  the  regulatory 
board  s  ability  to  determine  if  the  State's 
(  hoscii  criterion  has  been  satisfied.''' 
Timelmess  in  particular  is  an  ongoing 
concern;  if  the  private  conduct  is  to 
remain  in  place  for  an  e.xtended  period 
of  time,  then  periodic  state  reviews  of 
that  private  conduct  using  current 
economic  data  are  important  to  ensure 
that  the  restraint  remains  that  of  the 
State,  and  not  of  the  private  actors. 

In  Mississippi,  the  State  had  in  place 
rules  and  regulations  pertaining  to,  and 
had  staff  assigned  to  review,  household 
goods  tariffs   In  connection  with  a 
recent  tariff  increase  request. 


At  the  Ume  of  any  request  for  a  modification. 
Respondent  will  be  required  to  produce  evidence  of 
what  the  state  reviewing  agencv  is  likelv  to  do  in 
response  to  collective  rate-making  We  recognize 
that  this  involves  some  prediction  and  uncertaintv 
particularly  when  the  Respondent  requests  an  order 
modification  on  the  basis  of  a  state  review  program 
that  might  be  authorized  but  not  vet  operating  as 
the  Respondent  will  still  be  under  order  In  such 
cases  it  may  be  appropriate  for  the  Respondent  to 
show  what  the  state  program  is  designed,  directed 
or  organized  to  do  If  a  particular  state  agency  is 
already  conducting  reviews  in  some  related  area 
evidence  of  its  approach  to  these  tasks  will  be 
particularly  relevant 

'"  7-jcor.  504  U.S.  at  637  (citations  omitted) 
'"As  the  ricor Court  held,  "state  officials  (must) 
have  undertaken  the  necessar\'  steps  to  determine 
the  specifics  of  the  price-fixing  or  ralesettina 
scheme  '  Id.  at  638. 


Respondent  sent  to  the  State  very 
general  written  assertions  that  movers' 
costs  had  increased  as  well  as  some 
assertions  regarding  specific. cost 
increases.  The  staff  did  undertake  some 
review  including,  for  example,  checking 
to  see  if  the  cost  of  packaging  material 
had  increased  as  asserted  by  movers.  In 
addition,  the  State  monitored  Bureau  of 
Labor  Statistics  printouts  giving  the 
national  consumer  price  index  and 
Department  of  Labor's  notices  of 
increases  in  the  national  minimum 
wage. 

Nevertheless,  Respondent  made  no 
showing  that  the  State  had  done  the 
necessary'  research  into  the  economic 
conditions  of  the  moving  industry  in 
Mississippi  that  would  enable  it  to 
assess  the  impact  of  the  Respondent's 
proposaL-"  Moreover,  there  was  no 
showing  that  the  State  sought 
independently  to  verif\'  the  accuracy  of 
the  financial  information  submitted  by 
the  movers.-' 

Additionally,  in  assembling  an 
adequate  factual  record,  the  procedural 
value  of  notice  and  opportunity  to 
comment  is  well  established.  These 
procedural  elements,  which  have 
evolved  in  various  contexts  through 
common  law,  through  state  and  federal 
constitutional  law.  and  through 
Administrative  Procedure  Act 
rulemakings,--  are  powerful  engines  for 
ensuring  that  relevant  facts— especially 
those  facts  that  might  tend  to  contradict 
the  proponent's  contentions— are 
brought  to  the  state  decision-maker's 
attention.  In  Mississippi,  the  Public 
Service  Commission  did  give  notice  to 
the  public  that  a  hearing  was  to  take 
place  to  consider  increases  in  rates  and 
it  did  hold  hearings  where  witnesses 


-"  Cf.  NewlEngland  Motor  Rate  Bureau.  Inc    112 
F.T.C.  200.  333,  266.  279-80  (1989)  (active 
supervision  not  found  because,  inter  alia,  the  State 
had  'never  (inducted  an  economic  study  of  the 
intrastate  trutking  industry  nor  of  the  effects  of  its 
regulatory  policy  on  the  intrastate  trucking  industry 
within  the  stbte  ■).  Although  the  First  Circuit 
reversed  the  Commissions  decision.  New  England 
Motor  Bate  Bljureau  v.  FTC.  908  F.2d  1064  (1st  Cir 
1990).  the  Fitst  Circuit's  standard  for  acUve 
supervision  »as  later  found  to  be  ■insufficient'  in 
Ticor  504  VS  at  637. 

-'  Cf.  United  States  v.  Southern  Motor  Carriers 
Rate  Confer^ce.  467  F.  Supp.  471,  477  (N  D  Ga 
1979),  affd.  J02  F.2d  543  (5lh  Cir.  Unit  B  1983) 
(active  superfision  found  where,  among  other 
things,  the  State  undertook  "on-site  review  and 
verification  cf  motor  carrier  books  and  records"), 
revrf on  olhet grounds.  471  U.S.  48  (1985). 

"The  Administrative  Procedure  Act  defines  a 
rule,  in  part.  »s  "the  whole  or  a  part  of  an  agency 
statement  of  general  or  particular  applicability  and 
hiture  effect  designed  to  implement,  interpret"  or 
prescribe  law  or  policy."  5  U.S.C.  §551(4).  Actions 
concerned  with  the  approval  of  'tariffs'  or  rate 
schedules  filed  by  public  utilities  and  common 
carriers"  are  Ij-pical  examples  of  rulemaking 
proceedings,  t  Gellhom  &  R.  Levin.  Administrative 
Law  &  Procesi  300  (1997). 


testified  about  their  increased  costs.- ' 
For  reasons  discussed  throughout, 
however,  the  mere  fact  of  a  hearing  will 
not  establish  active  supervision.  To 
show  active  supervision.  Respondent 
would  need  to  establish  that  the  State 
takes  additional  steps  to  ensure  that  it 
makes  the  rates  its  own. 

B.  A  Written  Decision 

A  second  important  element  the 
Commission  will  look  to  in  determining 
whether  there  has  been  active 
supervision  is  whether  the  state  board 
renders  its  decision  in  writing.  Though 
not  essential,  the  existence  of  a  written 
decision  is  normally  the  clearest 
indication  that  the  board  (1)  genuinely 
has  assessed  whether  the  private 
conduct  satisfies  the  legislature's  stated 
standards  and  (2)  has  directly  taken 
responsibility  for  that  determination. 
Through  a  written  decision,  whether 
rejecting  or  (the  more  critical  context) 
approving  particular  private  conduct 
that  would  otherwise  violate  the  federal 
antitrust  laws,  the  state  board  would 
provide  analysis  and  reasoning,  and 
supporting  evidence,  that  the  private 
conduct  furthers  the  legislature's 
objectives. -■* 

In  Mississippi,  the  State  issued 
written  orders  granting  requests  for 
price  increases.-'  These  written  orders 
simply  announced  the  State's  decision. 
The  orders  did  not  discuss  evidence 
supporting  the  increases  nor  did  they 
provide  the  State's  analysis  or  reasoning 
when  the  State  granted  rate  increases. 

C.  Qualitative  and  Quantitative 
Compliance  With  State  Policy 
Objectives 

In  determining  active  supervision,  the 
substance  of  the  State's  decision  is 
critical.  Its  fundamental  purpose  must 
be  to  determine  that  the  private  conduct 
meets  the  state  legislature's  stated 


"See.  e.g..  August  8.  1995.  Notice.  Public  Service 
Commission  of  the  State  of  Mississippi.  95-MC- 
0329.  [n  Re:  Application  of  .\4ississippi  Movers 
Conference  Filing  Supplement  No.  2  to  Mississippi 
Movers  Conference  Tariff  So  2:  October  10,  1995 
Public  Hearing  before  the  Public  Service 
Commission  of  the  State  of  Mississippi,  95-MC- 
0329.  In  Re  Application  of  Mississippi  Movers 
Conference  Filing  Supplement  No.  2  to  Mississippi 
Movers  Conference  Tariff  .\o  2. 

-'■■  A  record  preserved  bv  other  means,  such  as 
audio  or  video  recording  technologv.  might  also 
suffice,  provided  that  it  demonstrated  that  the  board 
had  (1)  genuinely  assessed  the  private  conduct  and 
[2,  taken  direct  responsibilitv  Such  an  audio  or 
video  recording,  however,  will  be  an  adequate 
substitute  for  a  written  opinion  only  when  it 
provides  a  sufficiently  transparent  and  decipherable 
view  of  the  decision-making  proceeding  to  facilitate 
raeaningftjl  public  review  and  comment. 

"See,  e.g..  December  19.  1995.  Order.  Public 
Service  Commission  of  the  State  of  Mississippi.  95- 
MC-0329.  In  Re  Application  of  Mississippi  Movers 
Conference  Filing  Supplement  No.  2  to  Mississippi 
Movers  Conference  Tariff  No.  2 
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criteria.  Federal  antitrust  law  does  not 
seek  to  impose  Federal  substantive 
standards  on  state  decision-making,  but 
it  does  require  that  the  States — in 
displacing  federal  law — meet  their  (}wn 
stated  standards.  As  the  Ticor  Court 
explained: 

Our  decisions  make  clear  that  the  purpose 
of  the  active  supervision  inquiry  is  not  to 
determine  whether  the  State  has  met  some 
normative  standard,  such  as  efficiency,  in  its 
regulator\'  practices.  Its  purpose  is  to 
determine  whether  the  State  has  exercised 
sufficient  independent  judgment  and  control 
so  that  the  details  of  the  rates  or  prices  have 
been  established  as  a  product  of  dehberate 
state  intervention,  not  simply  by  agreement 
among  private  parties.  Much  as  in  causation 
inquiries,  the  analysis  asks  whether  the  State 
has  played  a  substantial  role  in  determining 
the  specifics  of  the  economic  policy.  The 
question  is  not  how  well  state  regulation 
works  but  whether  the  anticompetitive 
scheme  is  the  State's  own.^'' 

Thus,  a  decision  bv  a  state  board  that 
assesses  both  qualitatively  and 
quantitatively  whether  the  "details  of 
the  rates  or  prices"  satisfy-  the  state 
criteria  ensures  that  it  is  the  State,  and 
not  the  private  parties,  that  determines 
the  substantive  policy.  There  should  be 
evidence  of  the  steps  the  State  took  in 
analvzing  the  rates  filed  and  the  criteria 
it  used  in  evaluating  those  rates.  There 
should  also  be  evidence  showing 
whether  the  State  independently 
verified  the  accuracy  of  financial  data 
Submitted  and  whether  it  relied  on 
accurate  and  representative  samples  of 
data.  There  should  be  evidence  that  the 
State  has  a  thorough  understanding  of 
the  consequences  of  the  private  parties' 
proposed  action.  Tariffs,  for  instance, 
can  be  complex,  and  there  should  be 
evidence  that  the  State  not  only  has 
analvzed  the  actual  rates  charged  but 
also  has  analyzed  the  complex  rules  that 
may  directly  or  indirectly  impact  the 
rates  contained  in  the  tariff. 

If  the  State  has  chosen  to  include  in 
its  statute  a  requirement  that  the 
regulatory  body  evaluate  the  impact  of 
particular  conduct  on  "competition." 
"consumer  welfare."  or  some  similar 
criterion,  then — to  meet  the  standard  for 
active  super\ision — there  should  be 
evidence  that  the  State  has  closely  and 
carefully  examined  the  likely  impact  of 
the  conduct  on  consumers.  Because  the 
central  purpose  of  the  federal  antitrust 
laws  is  also  to  protect  competition  and 
consumer  welfare,-"  conduct  that  would 
run  counter  to  those  federal  laws  should 
not  be  lightlv  assumed  to  be  consistent 


with  parallel  state  goals.  Especially 
when,  as  here,  the  underlying  private 
conduct  alleged  is  price  fixing — which, 
as  the  Ticor  Court  noted,  is  possibly  the 
most  "pernicious"  antitrust  offense-'" — 
a  careful  consideration  of  the  specific 
monetary  impact  on  consumers  is 
critical  to  any  assessment  of  an  overall 
impact  on  consumer  welfare.  That 
consideration  should  include  an  express 
quantitative  assessment,  based  on 
reliable  economic  data,  of  the  specific 
likely  impact  upon  consumers. 

It  bears  emphasizing  that  States  need 
not  choose  to  enact  criteria  such  as 
promoting  "competition"  or  "consumer 
welfare" — the  central  end  of  federal 
antitrust  law.  A  State  could  instead 
enact  some  other  criterion.  Then,  the 
State's  decision  would  need  to  assess 
whether  that  objective  had  been  met. 

On  the  other  hand,  if  a  State  does  not 
disavow  (either  expressly  or  through  the 
promulgation  of  wholly  contrarj' 
regulatory  criteria)  that  consumer 
welfare  is  state  regulatory  policy,  it 
should  address  consumer  welfare  in  its 
regulatory  analysis.  In  claiming  the  state 
action  defense,  a  respondent  should 
demonstrate  that  the  state  board,  in 
evaluating  arguably  anticompetitive 
conduct,  had  carefully  considered  and 
quantified  the  likely  impact  of  that 
conduct  on  consumers  as  a  central 
element  of  deciding  whether  to  approve 
that  conduct.'^ 

In  the  present  case,  Mississippi  has 
expressly  chosen  to  give  significant 
consideration  to,  among  other  state 
interests,  the  interests  of  consumers 
when  determining  whether  rates  are 
■just  and  reasonable": 

In  the  exercise  of  its  power  to 
prescribe  just  and  reasonable  rates  for 
the  transportation  of  passengers  or 
household  goods  *   *   *  the  commission 
shall  give  due  consideration,  among 
other  factors,  to: 
***** 

the  need,  in  the  public  interest,  of 
adequate  and  efficient  transportation 
service  by  such  carriers  at  the  lowest 
cost  consistent  with  the  furnishing  of 
such  services. '" 

Thus,  to  establish  active  supervision. 
Respondent  would  be  obligated  to  show 
that  the  State,  when  approving  the  rates 
at  issue,  performed  an  analysis  and 
quantification  of  whether  the  rates  to 
consumers  were  "at  the  lowest  cost 
consistent  with  the  furnishing  of 


service."  Here,  however.  Respondent 
did  not  produce  any  substantial 
evidence  that  the  State  had  done  such 
an  analysis  or  that  the  State  had  adopted 
a  method  for  evaluating  movers'  rates 
against  the  statutory  criteria. '' 

In  fact,  during  one  Public  Service 
Commission  hearing  held  to  consider 
movers'  request  for  an  increase  in  rates, 
a  mover  opposed  the  proposed  increase 
on  the  grounds  that  he  and  other  movers 
could  continue  to  profitably  move 
customers  at  the  existing  rates. ^^  The 
Public  Service  Commission  approved 
the  requested  increase  in  rates  without 
explaining  why  it  rejected  this 
testimony  or  how  it  decided  that  the 
higher  rates  were  at  the  "lowest  cost 
consistent  with  the  furnishing  of 
[moving]  services." 

V7.  Opportunity  for  Public  Comment 

The  standards  of  active  supervision 
remain  those  laid  out  by  the  Supreme 
Court  in  Midcal  and  its  progeny.  Those 
standards  have  been  explained  in  detail 
above  to  further  illustrate  how  they 
would  apply  should  Respondent  seek  to 
modify  this  proposed  Order.  Applying 
these  standards,  the  Commission 
believes,  will  further  the  principles  of 
federalism  and  accountability 
enunciated  by  the  Supreme  Court,  will 
help  clarif\'  for  States  and  private 
parties  the  reach  of  federal  antitrust  law, 
and  will  ultimately  redound  to  the 
benefit  of  consumers. 

These  review  techniques  may  also 
help  to  show  active  state  supervision  in 


•!«  Ticor,  504  U.S.  at  634-35. 

■''  Indeed,  consideration  of  consumer  impact  is  at 
the  heart  of  "|a|  national  policy"  that  preserves  "the 
free  market  and  *   *    *  a  system  of  free  enterprise 
without  price  fixing  or  cartels."  Id.  at  632. 


-'"  Id.  at  639  ("No  antitrust  offense  is  more 
pernicious  than  price  fixing"). 

-"This  requirement  is  based  on  the  principle  that 
the  national  policy  favoring  competition  "is  an 
essential  part  of  the  economic  and  legal  system 
within  which  the  separate  States  administer  their 
own  laws."/d.  at  632. 

'"Miss.  Code  Ann.  §^77-7-211. 


!■■  Cf.  United  Slates  v  Southern  Motor  Carriers 
Rale  Conference.  467  F.  Supp.  471.  477  (N.D.  Ga. 
1979).  aff'd.  702  F  2d  543  (5th  Cir.  Unit  B  1983) 
(active  supervision  established  where,  among  other 
things,  the  State  reviewed  a  request  for  an  increase 
in  motor  carrier  rates  by  analyzing  motor  carriers' 
operating  ratios),  rev'd  on  other  grounds.  471  U.S. 
48(1985). 

■^^The  mover  testified  as  follows: 

"I  think  the  raaiority  of  movers  here  are  making 
fairly  decent  money  doing  this  business,  some  an 
exception,  and  I  can't  answer  why  because  you  can 
make  money  doing  this  and  there's  no  problem  with 
that  Any  time  you  buy  a  box  for  50  cents  and  sell 
It  for  $2.20,  you're  going  to  make  money  on  that 
box.  *    *    *  I  was  basically  going  to  say  that  mv 
company  can  currently  operate  profitably  based  on 
these  rates  and  provide  a  good  service  to  the 
average  consumer  *   *   • 

"I  don't  know  how  many  of  my  customers  have 
said,  even  at  church  when  I'm  talking  to  some  of 
my  friends  and  I  tell  them  how  much  I  sell  a  box 
for.  they  iust  look  at  me  and  say  you're  robbing  us. 
vou're  just  stealing  us  blind  And  granted  this  is  a 
hard  business  to  make  a  profit.  I'm  not  one  to  make 
a  big  profit;  I  just  make  a  steady  living,  feed  my 
kids,  take  care  of  my  house,  and  give  my  guys  good 
emplovment.  Thai's  all  I  do.  I'm  not  out  to  make 
a  million  dollars." 

October  10.  1995.  Public  Hearing  before  the 
Public  Service  Commission  of  the  State  of 
Mississippi,  95-MC-0329.  In  Re  Application  of 
Mississippi  Movers  Conference  Filing  Supplement 
No.  2  to  Mississippi  Movers  Conference  Tariff  No. 
2,  at  transcript  pages  40.  42,  45. 
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'ither  contexts   In  this  Analysis  we  have 
described  partK:uldr  techniques  that  can 
show  active  supervision  in  the  context 
of  tariff  filings.  Such  filings  often 
involve  recurring,  concrete  acts  of 
private  rate  setting  that  tend  to 
automaticallv  trigger  review  on  the 
occasion  of  each  such  filing.  As  noted 
above,  however,  if  a  rate  filing  remains 
in  place  for  a  prolonged  period  of  time. 
the  state  will  have  an  obligation  to 
review  the  level  of  those  rates  on  an 
ongoing  basis.  Similarlv.  there  may  be 
other  industries  where  specific  events 
do  not  trigger  a  review  of  private 
conduct,  yet  where  the  state  has  still 
displaced  competition  and  therefore  the 
state  action  defense  would  apply  only 
where  it  could  be  shown  that  the 
conduct  was  being  actively  supervised. 
We  believe  that  the  review  principles 
described  here  can  be  adapted  to  thos6 
circumstances  as  well.  Evidence  of 
active  supervision  then  might  be 
required,  not  m  connection  with 
particular  events,  but  rather  on  a 
reasonable  periodic  basis.  Thar 
super\'ision  might  still  involve  the 
elements  discussed  here,  such  as  notice, 
analysis  in  light  of  the  statutory 
purposes,  and  a  written  decision. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
[I'Tsons.  Comments  received  during  this 
P'-rind  will  become  part  of  the  public 
re(  oni  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
rnmments  received,  and  will  decide 
whfther  it  should  withdraw  from  the 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

By  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite  and 
facilitate  public  comment  concerning 
the  proposed  Order.  It  is  not  intended 
to  constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  their  terms  in  any  way. 

By  direction  of  the  Commission. 
C:ommissioner  Harbour  not  participating. 
Donald  S.  Clark. 
if  (Tc/an 
IFR  Dor  0.^-27812  Filed  11-4-03:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  021  0115] 

New  Hampshire  Motor  Transport 
Association:  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis!  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  coinplaint  that  accompanies  the 
consent  Agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreemeat— that  would  settle  tliese 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  27.  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  Comments  filed 
in  electrqnic  form  should  be  directed  to: 
consentagreement@ftc.gov.  as 
prescribed  in  the  Supplementary 
Informal icn  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Abrahamsen.  FTC.  Bureau  of 
Competition.  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2906. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sectiua  t)UJ  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f).  and  Section  2.34  of  the 
Commission's  4?ules  of  Practice.  16  CFR 
2.34.  notifce  is  hereby  given  that  the 
abovejcapttioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  haying  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  reonrd  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  cjescribes  the  terms  of 
the  conseot  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  hill  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  30.  2003),  on  the  World  Wide 
Web,  at  http://v\"i\iv.ftc.gov/os/2003/l0/ 
index.htm,  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  130-H,  600  Pennsylvania 
Avenue.  NRV.,  Washington,  DC  20580, 
either  in  pprson  or  by  calling  (202)  326- 
2222.  I 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either  ' 
paper  or  efectronic  form.  Comments 


filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue.  NW.. 
Washington.  DC  205H0  If  a  rt)mment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement^fiftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  New  Hampshire  Motor  Transport 
Association  (".NHMTA"  or 
,  "Respondent").  The  Agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  NHMTA  that 
the  law  has  been  violated  as  alleged  in 
the  Complaint  or  that  the  facts  alleged 
in  the  Complaint,  other  than 
jurisdictional  facts,  ate  true. 

/.  The  Commission  s  Complaint 

The  proposed  Complaint  alleges  that 
Respondent  New  Hampshire  Motor 
Transport  Association,  a  corporation, 
has  violated  and  is  now  violating       '    • 
Section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
proposed  Complaint  alleges  that 
Respondent  has  agreed  to  engage,  and 
has  engaged,  in  a  combination  and 
conspiracy,  an  agreement,  concerted 
action  or  unfair  and  unlawful  acts. 
policies  and  practices,  the  purpose  or 
effect  of  which  is  to  unlawfully  hinder, 
restrain,  restrict,  suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  State  of  New  Hampshire. 

Respondent  is  an  association 
organized  for  and  serving  its  members, 
which  are  approximately  400  firms 
primarily  engaged  in  the  trucking 
industry,  of  which  approximately  19 
members  are  household  goods  movers 
that  conduct  business  within  the  State 
of  New  Hampshire.  One  of  the  functions 
of  Respondent  is  preparing,  and  filing 
with  the  .New  Hampshire  Department  of 
Safety's  Bureau  of  Common  Carriers, 
tariffs  and  supplements  on  behalf  of 
members  engaged  in  moving  household 
goods.  These  tariffs  and  supplements 
contain  rates  and  charges  for  the 
intrastate  and  local  transportation  of 
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household  goods  and  for  related 
services. 

The  proposed  Complaint  alleges  that 
Respondent  is  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  tariff  rules  which  have  the 
purpose  or  effect  of  fixing,  establishing 
or  stabilizing  rates  for  the  transportation 
of  household  goods  in  the  State  of  New- 
Hampshire  The  proposed  Complaint 
further  alleges  that  Respondent  files 
with  the  New  Hampshire  Bureau  of 
Common  Carriers  tariffs  containing 
rules  that  institute  automatic  increases 
to  carriers'  rates. 

The  proposed  Complaint  further 
alleges  that  Respondent's  conduct  is 
anticompetitive  because  it  has  the  effect 
of  raising,  fixing,  and  stabilizing  the 
prices  of  household  goods  moves.  The 
acts  of  Respondent  also  have  the  effect 
of  depriving  consumers  of  the  benefits 
of  competition. 

//.  Terms  of  the  Proposed  Consent  Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
requiring  Respondent  to  cease  and 
desist  from  its  practice  of  filing  tariffs 
containing  rules  that  call  for  automatic 
increases  in  movers'  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariff  that 
contains  rules  mandating  automatic 
price  increases.  This  provision  will 
terminate  Respondent's  current  practice 
of  filing  tariffs  that  contain  such  rules 
that  are  the  product  of  an  agreement 
among  movers  in  the  State  of  New 
Hampshire.  This  paragraph  also 
prohibits  Respondent  from  engaging  in 
activities  such  as  exchanges  of 
information  that  would  facilitate 
member  movers'  agreement  to  include 
such  rules  in  their  intrastate  tariffs.  For 
example,  the  order  bars  Respondent 
from  providing  certain  non-public 
information  to  member  carriers." 

Paragraph  III  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  rules 
concerning  automatic  rate  increase!). 
This  provision  will  ensure  that  the 
intrastate  tariffs  containing  such  rules 
now  on  file  in  the  State  of  New- 
Hampshire  will  no  longer  be  in  force, 
allowing  for  future  individual  mover 
tariffs.  Paragraph  III  of  the  proposed 
Order  also  requires  Respondent  to 
cancel  any  provisions  in  its  governing 
documents  that  permit  it  to  engage  in 
activities  barred  bv  the  Order. 


Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  a  letter 
explaining  the  terms  of  the  Order  to  its 
members  engaged  in  moving  household 
goods.  This  will  make  clear  to  members 
that  they  can  no  longer  engage  in 
activities  prohibited  bv  the  Order. 

Paragraphs  V  and  VT"  of  the  proposed 
Order  require  Respondent  to  inform  the 
Commission  of  any  change  in 
Respondent  that  could  affect 
compliance  with  the  Order  and  to  file 
compliance  reports  with  the 
Commission  for  a  number  of  years. 
Paragraph  VII  of  the  proposed  Order 
states  that  the  Order  will  terminate  in  20 
years. 

///.  Opportunity  for  Modification  of  the 
Order 

Should  the  Commission  issue  a  final 
Order  in  this  matter,  Respondent  can 
seek  to  modify'  that  Order  to  permit  it 
to  engage  in  collective  action  regarding 
prices  if  it  can  demonstrate  that  the 
"state  action  "  defense  would  apply  to 
its  conduct.-  The  Commission  has 
recently  explained  in  detail  the  factors 
it  would  consider  in  determining 
whether  the  state  action  defense  is  met. ' 
At  present.  Respondent  would  not  be 
able  to  establish  that  its  conduct  is 
covered  by  the  state  action  defense     ^ 
because  the  State  of  New  Hampshire 
does  not  actively  supen'ise  the  tariffs 
filed  by  Respondent. 

IV.  Opportunity  for  Public  Comment 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
persons.  Comments  received  duri/ig  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
comments  received,  and  will  decide 
whether  it  should  w-ithdraw-  from  the 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

By  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
proposed  Complaint  will  be  resolved. 
The  purpose  of  this  analysis  is  to  invite 
and  facilitate  public  comment 
concerning  the  proposed  Order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  and 


'  A  state  statute  requires  carriers  to  keep  their 
tariffs  "open  to  public  inspection."  N.H.  Rev.  Stat 
§375-A:9. 


-16CFR2  5]. 

1  See  .Analysis  of  Proposed  Cjjnsent  Order  to  Aid 
Public  Comment  in:  Indiana  Household  Movers  and 
Warehousemen,  Inc.  (Mar.  18.  2003)  available  at 
http  ://wwv^  ftcgov/os/2003/03/ 
indianahouseholdrnoversanalysis.pdf:  Iowa  Movers 
and  Warehousemen's  Association  (Aug.  1,  2003) 
available  at  htlp://wvk'w.ftc.gov/os/2003/08/ 
imwaanalysis.htm;  and  Minnesota  Transport 
Sen-ices  Association  (Aug.  1.  2003)  available  at 
http://www.ftc.gov/os/2003/08/mtsaanalysis.htm. 


proposed  Order  or  to  modify  their  terms 
in  any  way. 

By  direction  of  Ihe  Commission, 
Commissioner  Harbour  not  participating. 
Donald  S.  Clark. 
Secretan-. 
IFR  Doc.  03-27813  Filed  11^-03;  8:45  am] 

BILLING  CODE  6750-01   P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 


[30Day-69-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copv  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New- 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  or  bv  fax  to 
(202)  395-6974.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  Health  and  Safety 
Outcomes  Related  to  Work  Schedules  in 
Nurses— NEW— The  National  Institute 
for  Occupational  Safetv  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  is  to  promote  safety 
and  health  at  work  for  all  people 
through  research  and  prevention. 

In  the  United  States,  approximately 
1.1  million  registered  nurses  work  shift 
schedules  to  provide  essential  nursing 
services  that  are  required  around  the 
clock.  A  recent  U.S.  Government  report 
indicates  that  the  average  nurse  works 
more  than  40  hours  per  week.  Both  shift 
w  ork  and  overtime  have  been 
independently  associated  with 
increased  health  and  safety  risks.  Little 
is  known  about  the  combined  influence 
of  shift  work  and  overtime.  In  addition, 
most  previous  shift  work  studies  of 
nurses  have  used  young  participants. 
However,  the  age  of  the  average  working 
U.S.  registered  nurse  is  now  43.3  vears 
and  has  been  increasing  over  the  past  20 
years.  This  aging  workforce  will  be  more 
vulnerable  to  the  adverse  health  and 
safety  risks  associated  with  shift  work 
and  overtime.  This  studv  will  examine 
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the  combiru'ci  influence  of  shift  work 
and  o\ertime  on  healtii  and  safety  in  the 
current  registered  nurse  workforce.  The 
studv  will  provide  data  for  work 
schedule  design  recommendations. 
Potential  secondary  benefits  to  society 
will  be  improved  patient  outcomes. 

Specific  Aim  1. — Examine  if  certain 
(  haracteristics  of  shift  work  schedules, 
such  as  shift  length  [i.e.  12-hour.  8-hour 
shifts),  night  work,  and  rotating  work 
schedules  are  associated  with  increased 
health  and  safetv  risks. 

Specific  Aim  2  — Examine  how  shift 
work  and  overtime  interact  to  influence 
health  and  safety  risks. 

Specific  Aim  3. — Examine  if 
disturbances  of  sleep,  family  life,  and 
social  life  mediate  effects  of  work 
schedules  on  health  and  safetv. 


The  study  is  based  on  the  theoretical 
model  by  Barton  et  al.  (1995)  who 
propose  that  shift  work  exerts  a  negative 
effect  on  health  and  safety  outcomes  by 
disturbing  sleep,  family  life,  and  social 
life.  The  study  will  use  a  cross-sectional 
design  to  survey  1 ,000  registered  nurses 
who  will  be  randomly  selected  from  10 
large  hospitals.  Participants  will  be 
asked  to  complete  a  survey,  complete  a 
7-day  sleep/activity  diary,  provide  one 
set  of  blood  pressure  readings,  and 
provide  a  copy  of  their  work  schedule 
from  their  hospital  records  for  the 
previous  3-month  period. 

The  survey  includes  items  for 
personal  characteristics  such  as  age  and 
weight;  health  history;  lifestyle  factors 
such  as  snicking  and  alcohol  use;  sleep 
characteristics  and  problems;  factors  at 
work  and  other  responsibilities  such  as 


child  care;  work  schedule  factors; 
musculoskeletal  discomfort; 
gastrointestinal  and  cardiovascular 
symptoms;  mood;  automobile  crashes 
and  near  misses;  needlestick  injuries; 
and  job  satisfaction.  The  studv  will 
compute  a  list  of  work  characteristics 
based  on  the  actual  work  start  and  end 
times.  Statistical  modeling  will  be  used 
to  examine  characteristics  of  work 
schedules  associated  with  increased  risk 
while  controlling  for  demographic, 
health  history,  lifestyle,  and  work- 
related  risk  factors.  A  base  model  will 
be  developed  with  significant  control 
variables  for  each  outcome.  Work 
schedule  variables  will  then  be  added  to 
the  base  model  to  test  for  significant 
relationships  while  controlling  for  co- 
variants.  The  annualized  burden  for  this 
data  collection  is  1,667  hours. 


Fomi  name 


Number  of 
respondents 


Number  of 
responses 
respondent 


Avg.  bur- 
den/re- 
sponses (in 
tiours) 


3  month  overtime  diary  ... 
7-day  sleep/activity  diary 
Survey 


1000 
1000 
1000 


5/60 

5/60 

35/60 


Dated;  October  28,  2003. 
Gaylon  D.  Morris, 

Acting  Director.  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
|FR  Doc  0:^-27794  Filed  11-4-03:  8:45  am] 
BILUNG  CODE  4163-1ft-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-01-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  tor  Disease  Control  and 
Prevention  (CDCj  publishes  a  list  of 
information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  .Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503;  nr  bv  fax  to 
(202)  395-6974.  Written  comments 
should  be  received  withm  30  days  of 
this  notice. 

Proposed  Project:  Assessing  the 
Linkages  between  Dating  Violence, 


Other  Peel  Violence,  and  Suicide — 
New — Nat  onal  Center  for  Injury 
Prevention  and  Control  (NCIPC), 
Centers  fof  Disease  Control  and 
Prevention  (CDC). 

Violence  is  an  important  public 
health  problem,  particularly  among  our 
youth.  In  the  United  States,  homicide 
and  suicide  are  the  second  and  third 
leading  calises  of  death,  respectively,  for 
youth  aged  15-19  years.  There  has  been 
a  tremendous  growth  in  research  on  the 
prevalence,  incidence,  causes  and 
effects  of  dating  violence,  peer  violence, 
and  suicidb  among  youth.  Various 
disciplines  have  contributed  to  the 
development  of  research  on  the  subject 
including  psychology,  epidemiology, 
criminology  and  public  health. 

Still,  considerable  gaps  remain  in  our 
understanding  of  the  extent  to  which 
youth  who  engage  in  one  type  of  violent 
behavior  are  more  likely  to  engage  in 
other  types  of  violent  behavior.  Existing 
research  on  the  linkages  across  different 
forms  of  violent  behavior  among  youth 
are  limited.  Research  with  adults 
suggests  that  dating  violence  and  other 
peer  violence  are  strongly  linked, 
however  the  strength  of  this  association 
among  adolescents  and  the  degree  to 
which  it  changes  by  developmental 
stage  remain  unclear.  Similarly, 
regarding  the  linkages  with  suicidal 
behavior,  gaps  remain  in  our 
understanding  of  the  extent  to  which 
suicidal  behavior  varies  for  those  who 


engage  in  dating  violence  versus  other 
peer  violence  or  both  types  of  violence, 
and  how  this  association  \aries  by  age. 
Also,  the  e.xtent  to  which  risk  for 
participation  in  single  versus  multiple 
types  of  violence  varies  for  adolescent 
males  and  females  is  generallv  not  well 
understood. 

Gaps  in  our  understanding  of  how 
different  types  of  violent  beha\  ior  are 
linked  and  whether  they  share  common 
risk  factors  have  limited  the  ability  to 
design  violence  prevention  and 
intervention  efforts  that  could  address 
multiple  types  of  \-iolence.  .Additional 
information  on  the  linkages  among 
dating  violence,  other  peer  violence, 
and  suicidal  behavior  and  how  these 
linkages  differ  by  gender  and  age  is 
needed  to  guide  the  selection,  timing. 
and  focus  of  prevention  strategies.  This 
study  will  increase  the  knowledge  and 
understanding  of  the  linkages  among 
different  types  of  violence.  As  a  result, 
CDC  will  work  with  a  contractor  to 
identif}'  a  school  district  in  a  high-risk 
community,  identify  a  sample  of 
students  to  participate  in  the  study,  and 
develop  a  questionnaire  that  will  be 
administered  to  male  and  female 
students  at  different  developmental 
stages  (i.e..  6th,  9th  and  12th  grade). 

The  goals  of  the  study  are  to  examine 
the  extent  (a)  youth  engage  in  multiple 
types  of  violence  [i.e..  dating  violeiice, 
other  peer  violence,  and  suicidal 
behavior);  (b]  risk  and  protective  factors 
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for  different  types  of  violence  that  are 
unique  or  shared;  (c)  linkages  across 
types  of  violence  varied  by  gender  and 
developmental  stage;  and'(d)  other 
socio-environmental  factors  which 
buffer  or  exacerbate  risk  for  violence. 
The  questionnaires  include  information 
about  aggressive  and  violent  behaviors 
(e.g..  verbal,  coercive,  physical,  and 
sexual)  that  youth  use  against  dating 
partners  and  peers:  and  suicidal 


thoughts,  plans,  and  attempts. 
Additionally,  the  questionnaires  will 
include  information  about  psycho-social 
and  behavioral  factors  that  may  buffer  or 
exacerbate  risk  for  violent  behavior.  The 
scales  used  in  the  questionnaire  are 
original  or  modified  versions  of 
established  scales  that  were  developed 
for  use  with  adolescents. 

A  better  understanding  or  the  linkages 
among  dating  violence,  other  peer 


violence,  and  suicidal  behavior,  and 
how  these  linkages  differ  by  gender  and 
age  is  needed  to  guide  the  selection, 
timing,  and  focus  of  prevention 
strategies.  Ultimately,  this  information 
will  guide  CDC  in  designing  programs 
that  reduce  multiple  forms  of  violence 
among  adolescents  and  young  adults. 
The  estimated  annualized  burden  is 
4624  hours.  v 


Respondents 


Dated:  October  24.  2003. 
Gaylon  D.  Morris, 

Acting  Director,  Executive  Secretariat. 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  0.3-27795  Filed  11-4-03;  8;45  ami 

BILLING  CODE  ilSS-lS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  Day-81-03] 

Public  Comment  and 
Recommendations  Agency  Forms 
Undergoing  Paperwork  Reduction  Act 
Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copv  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New- 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  or  bv  fax  to 
(202)  395-6974.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project  Willingness  to  Pay 
Project— NEW— Epidemiologv  Program 
Office  (EPO).  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
mission  of  the  Prevention  Effectiveness 
Branch  is  to  provide  information  and 
training  to  build  internal  and  external 
capacity  in  economic  and  decision 
sciences.  We  are  requesting  clearance 
for  a  package  that  was  submitted 


previously  and  withdrawn  from  the 
program.  This  pilot  project  will  use 
quantitative  research  to  develop  use 
informational  approaches  (educational 
materials  or  product  labeling)  to  educate 
consumers  about  food  safety  issues, 
develop  and  test  survey  instruments  and 
test  experimental  protocols  to  be  used  in 
the  main  quantitative  data  collection; 
the  main  data  collection  will  be  used  to 
provide  nationally-representative 
estimates  of  consumers'  willingness  to 
pay  for  (a)  Publicly-provided  reductions 
in  the  probability  of  contracting 
foodborne  illnesses;  (b)  reductions  in 
severity  of  symptoms  associated  with 
foodborne  illnesses,  and  (c)  materials 
that  facilitate  private,  defensive 
precautions  against  foodborne  illness 
during  home  food  preparation  (e.g.. 
meat  thermometers,  antibacterial  soaps 
and  cutting  boards).  The  main  data 
collection  will  also  be  used  to  estimate 
the  effect  of  education  programs  and 
product  labeling  on  willingness  to  pay 
for  the  reductions;  compare  the 
empirical  estimates  of  the  above 
mentioned  consumer  willingness  to  pay 
derived  from  a  conjoint  analysis 
instrument  and  a  simulated  marketplace 
experiment.  Public  awareness  and 
stated  concern  regarding  foodborne 
illnesses  have  increased  rapidly  over  the 
past  decade.  The  general  public  while 
seemingly  well  informed  and  concerned 
about  some  relevant  food  safetv  issues 
appears  unknowledgeable  or  ill- 
informed  about  emerging  issues.  The 
Food  Safety  Survey  data  suggest  that 
information  provided  to  consumers  at 
the  point  of  purchase  may  be  a  fruitful 
means  of  educating  the  public  about 
food  safety,  and  analyses  of  consumer 
purchase  data  indicate  that  health- 
related  information  provided  at  the 


Number  of 
respondents 


Number  or 
responsesy 
respondent 


Average 
burden/re- 
sponse 
(in  hrs.) 


Students  (recruitment,  students  <18  years) 
Parents  (permission,  students  <18  years)  ., 

Students  participants  

Sctiooi  administrators  

Classroom  teactiers 


point  of  purchase  can  make  significant 
long-term  changes  in  purchasing 
behavior.  While  providing  health- 
related  information  about  food  has  been 
the  focus  of  major  policy  initiatives  in 
the  last  few  years,  little  empirical 
economic  research  has  attempted  to 
understand  the  market  and  welfare 
effects  of  different  health  information 
policies.  In  addition,  previous  research 
does  not  address  the  distribution  of 
effects  across  different  consumers. 
Policy  makers  and  food  manufacturers 
cannot  provide  labels  that  satisf\' 
evervone's  information  desires  while 
simultaneously  catering  to  consumers' 
cognitive  and  time  constraints.  As  a 
result,  policy  makers  need  to 
understand  how  different  sectors  of  the 
consumer  population  will  be  affected, 
particularly  those  members  of  the 
population  who  face  relatively  high 
food  safety  risks.  The  lack  of 
information  hinders  policy  makers  from 
making  informed  decisions  on  the 
proper  allocation  of  resources  in  this 
area  since  the  benefits  or  reducing  the 
risk  of  illness  are  not  well  known.  Not 
having  the  information  readily  available 
makes  cost-effectiveness  and  cost- 
benefit  analyses  difficult  to  do  as  well 
as  resource-intensive.  This  data 
collection  effort  then  will  reduce  this 
burden  by  making  data  available  to 
researchers  for  use  in  program  and 
policy  evaluation.  If  this  data  collection 
effort  were  not  to  take  place,  agencies 
will  either  have  to  continue  to  piece 
together  data  when  conducting 
economic  analyses  of  food  safety 
policies  and  regulations,  or  they  will 
fund  a  large-scale  effort  like  the  one 
being  proposed.  Another  large-scale 
effort  would  be  a  waste  of  public  funds. 
Providing  consumers  information  about 
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the  risks  and  about  protective  measures 
allows  consumers  to  more  accurately 
assess  how  much  they  would  pay  for 
reductions  in  this  risk,  but  more 


importantly,  it  also  informs  the 
consumer  as  to  what  the  risks  are  and 
how  they  can  protect  themselves.  This 
information  is  important  since  the 


consumer  is  the  last  line  of  defense  in 
the  campaign  against  foodborne 
illnesses.  The  total  burden  hours  are 
1,000. 


Instrument 


Number  of 
respondents 


Number  of 
responses.' 
resfxindent 


Hours  per 
response 


Mail  survey 


3.000 


1 


20/60 


Dated   Oi  lober  28.  2003. 

Gaylon  D.  Morris, 

Artinsi  Director,  Executive  Secretariat, 
Centprs  for  Disease  Control  and  Prevention. 

|FR  Doc.  0,1-27796  Filed  11-4-03;  8:45  am] 

BILUNG  CODE  4163   18  o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1999N-1 852] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review: 
Comment  Request;    Draft  Guidance 
for  Industry:  Reports  on  the  Status  of 
Postmarketing  Studies — 
Implementation  of  Section  130  of  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997" 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
(Office  of  Management  and  Budget 
(OMB)  for  re\  iew  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

DATES:  .Submit  written  comments  on  the 
(  nllectiun  of  information  by  December 
5.  2003 

ADDRESSES:  DMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
OMB,  Attn;  Fumie  Yokota.  Desk  Officer 
for  FDA.  FAX;  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson.  C3ffice  of  Management 
Programs  (HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 


has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Draft  Guidance  for  Industry:  Reports  on 
the  Status  of  Postmarketing  Studies — 
Implementation  of  Section  130  of  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997 

FDA  is  requesting  OMB  approval 
under  the  PRA  (44  U.S.C.  3507)  for  the 
reporting  requirements  contained  in  the 
draft  guidance  for  industry  entitled 
"Reports  on  the  Status  of  Postmarketing 
Studies — Implementation  of  Section  130 
of  the  Food  and  Drug  Administration 
Modernization  Act  of  1997."  The  draft 
guidance  provides  recommendations  on 
these  topidg: 

•  Procedures,  content,  and  format  for 
submitting  a  postmarketing  study  status 
report  for  an  approved  human  drug  or 
licensed  biological  product; 

•  Timeframes  for  FDA's  review  of 
postmarketing  studies;  and 

•  Information  about  postmarketing 
studies  that  will  be  available  to  the 
public. 

The  draft  guidance  is  intended  to 
assist  applicants  in  meeting  the 
requiremeots  of  section  130  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997.  Section  506B  "Reports  of 
Postmarketing  Studies"  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  356b)  provides  FDA  with 
additional  authority  for  monitoring  the 
progress  of  postmarketing  studies  that 
drug  and  biologies  applicants  have 
made  a  coaimitment  to  conduct. 
Postmarketing  studies  are  those  studies 
conducted  after  approval  to  gather 
information  about  approved  drug  or 
biologies  products.  Such  studies  are 
used  to  gather  additional  information 
about  product  safety,  efficacy,  or 
optimal  use. 

Under  506B(a)  of  the  act,  an  applicant 
who  has  entered  into  an  agreement  with 
FDA  to  conduct  a  postmarketing  study 
is  required  to  provide  the  agency  with 
an- annual  report  on  the  status  of  the 
study  until  the  study  is  completed  or 
terminated.  The  annual  report  must 
address  the  progress  of  the  study  or  the 
reasons  for  the  failure  of  the  applicant 
to  conduct  the  study.  Section  506B(c)  of 


the  act  directs  FDA  to  develop  and 
publish  annually  in  the  Federal  Register 

a  report  on  the  status  of  postmarketing 
studies  that  applicants  have  made  a 
commitment  to  conduct  and  for  which 
status  reports  have  been  submitted.  In 
the  Federal  Register  of  October  30.  2000 
(65  FR  64607).  the  agency  published  a 
final  rule  to  implement  section  506B  of 
the  act.  The  final  rule  made  several 
changes  to  the  regulations  for  approved 
human  drugs  and  licensed  biological 
products. 

The  draft  guidance  is  intended  to 
provide  information  on  the  following 
topics:  (1)  Procedures  concerning  the 
submission  of  postmarketing  studv 
status  reports;  (2)  the  content  and  format 
of  a  postmarketing  study  status  report; 
(3)  timeframes  for  FDA"s  review  of 
postmarketing  study  reports;  and  (4) 
information  about  postmarketing  studies 
that  will  be  available  to  the  public.  The 
draft  guidance  applies  to  postmarketing 
studies  for  approved  human  drug 
products  and  licensed  biological 
products  that  meet  the  definition  of 
"drug"  under  the  act.  It  does  not  apply 
to  biological  products  that  meet  the 
definition  of  medical   'device  '  under 
the  act.  or  to  veterinary  drug  products, 
which  will  be  addressed  separatelv- 

In  additirm  to  the  information 
collection  provisions  covered  by  the 
October  30,  2000.  final  rule,  the 
guidance  recommends  an  additional 
reporting  requirement.  The  draft 
guidance  proposes  that  applicants  with 
postmarketing  study  commitments 
submit  with  their  annual  report  a 
redacted  version  of  each  status  report 
that  already  has  been  formatted  and 
completed  for  submission.  The  draft 
guidance  requests  that  applicants  redact 
complete  reports  to  the  extent  necessary 
to  protect  trade  secrets  or  to  conceal 
individual  patient  identifiers.  FDA  will 
use  this  redacted  report  for  release  to 
the  public  on  its  Web  site  and  in  the 
report  on  the  status  of  postmarketing 
studies  required  under  section  506B(c) 
of  the  act.  FDA  will  accept  the  redacted 
version  of  the  applicant's  status  report 
either  in  an  electronic  format 
compatible  with  FDA's  electronic 
database  or  in  hard  copy. 
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Respondents  to  this  inlormation 
collection  are  applicants  holding 
approved  applications  for  human  drugs 
and  licensed  biological  products  that  are 
required  or  have  committed  to  conduct 
postmarketing  studies. 

Based  on  agency  data,  there  are 
approximately  152  drug  applicants  who 
are  required  or  who  have  committed  to 
conduct  approximately  935 
postmarketing  studies,  and 
approximately  44  applicants  holding 
approved  biologies  license  applications 
who  are  required  or  who  have 


committed  to  conduct  approximately 
223  postmarketing  studies.  The  agency 
assumes  that  all  ol'the  estimated  196 
respondents  would  voluntarily  submit 
approximately  1,158  redacted  versions 
of  each  study  in  their  annual  status 
reports.  Based  on  FDA  experience,  the 
agency  estimates  that  an  applicant 
would  expend  a  total  of  0.5  hours 
preparing  a  redacted  version  of  each 
study  in  the  status  report  that  already 
has  been  formatted  and  completed  for 
submission. 


In  th'   Ffdcrai  Ket;ister  of  April  4. 
2001  (bb  FK  l/yizj,  FDA  announced  the 
availability  of  the  draft  guidance  and. 
requested  comments  for  60  days  on  the 
information  collection.  No  comments 
were  received  that  pertained  to 
information  collection  estimates. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  shown  in 
table  1  of  this  document.  The  estimates 
have  been  updated  from  the  April  4. 
2001,  notice  to  reflect  current  data. 


Table  1.— Estimated  Annual  Reporting  Burden 


Title 


Center  for  Drug  Evalua- 
tion and  Research 

Center  for  Biologies 
Evaluation  and  Re- 
search 

Total 


No.  of  Respond-       No  of  Responses      -r  .  ,  n 

ents  per  Respondent        ^°'^'  Responses  Hours  per  Response 

1 I 


152 


44 


Total  Hours 


467.50 


111.50 
579 


Dated:  October  29,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Dor.  0,3-27717  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  tor  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  the  standards  of, 
subpart  C  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  (Mandatnrv  Guidelines) 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  1 1970).  and 
revised  in  th*'  Federal  Register  on  June 
9,  1994  (59  FR  29908)  and  -m  September 
30,  1997  (62  FR  51118).  A  notice  listing 
all  currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  Xhe  first  week  ^f  .vuh  month.  If 
any  laboratory's  certiiicalion  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  list's 
until  such  time  as  it  is  restored  to  full 


certification  under  the  Mandatory 
-Guidelines. 

If  any  laboratory  has  withdrawn  from 
HHS'  National  Laboratory  Gertification 
Program  (NLCP)  during  the  past  month, 
it  will  be  listed  at  the  end,  and  will  be 
omitted  from  the  monthly  listing 
thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http://workplace.samhsa.gov 
and  ht;p:"\n\"A-  'in: j';'.  unrkplare.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane.  Rockwall  2.  Room  815, 
Rockville,  Mar\'land  20857:  (301)  443- 
6014  fvoicp).  (301)443-^031  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  that 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified,  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification,  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Mandatory  Guidelines.  A  laboratory  ■ 
must  have  its  letter  of  certification  from 


HHS/SAMHSA  (formerly:  HHS/NIDA) 
which  attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Mandafon,'  Guidelines,  the  following 
laboratories  meet  the  minimum 
standards  set  forth  in  the  Mandatory 
Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln 

Ave.,  West  Allis.  WI  53227.  414-328- 
7840/800-877-7016  (Formeriy: 

Bayshore  Clinical  Laboratory). 
ACM  Medical  Laboratory,  Inc..  160 

Elmgrove  Park.  Rochester.  NY  14624. 

585-429-2264. 
Advanced  Toxicology  Network,  3560 

Air  Center  Cove.  Suite  101,  Memphis. 

TN  38118.  901-794-5770/888-290- 

1150. 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave..  Nashville.  TN  37210, 

615-255-2400. 
Alliance  Laborator>'  Sendees,  3200 

Burnet  Ave..  Cincinnati.  OH  45229, 

513-585-6870  (Formeriy:  Jewish 

Hospital  of  Cincinnati.  Inc.). 
Baptist  Medical  Center-Toxicology 

Laboratory.  9601  1-630.  Exit  7.  Little 

Rock,  AR  72205-7299.  501-202-2783 

(Formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center). 
Clinical  Reference  Lab.  8433  Quivira 

Rd.,  Lenexa,  KS  66215-2802.  800- 

445-6917. 
Diagnostic  Services  Inc..  dba  DSI.  12700 

Westlinks  Dr.,  Fort  Mvers,  FL  33913. 

239-561-8200/800-735-5416. 
DrugProof.  Division  of  Dynacare/ 

Laboratory  of  Pathology.  LLC.  1229 

Madison  St..  Suite  500.  Nordstrom 

Medical  Tower.  Seattle.  WA  98104. 

206-386-2661/800-898-0180 
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(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc..  DrugProof.  Division  of 
Laboratory  nf  Pathology  of  Seattle, 
Inc.). 

DrugScan.  liu  .  P.O.  Box  2969,  1119 
Mearns  Rd..  Warminster,  PA  18974, 
21.5-674-9310. 

rj\  nacare  Kasper  Medical  Laboratories*. 
10150-102  St.,  Suite  200.  Edmonton, 
Alberta.  Canada  T5l  5E2.  780-451- 
3702/800-661-9876. 

ElSohlv  Laboratories,  Inc.,  5  Industrial 
ParkDr..  Oxford.  MS  38655,  662-236- 
2609. 

Express  .Analytical  Labs,  3405  7th  Ave.. 
Suite  106.  Marion.  lA  52302,  319- 
377-0500. 

Gamma-Dynacare  Medical 
Laboratories*,  A  Division  of  the 
Cammci-Dvnacare  Laboratory 
Partnership,  245  Pall  Mall  St.. 
London.  ONT,  Canada  N6A  1P4. 
519-679-1630. 

General  Medical  Laboratories.  36  South 
Brooks  St..  Madison,  WI  53715,  608- 
267-6225. 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Nevvtnn  St..  Gretna.  LA  70053.  504- 
361-8989/800-433-3823  (Formerly: 
Laboratory  Specialists,  Inc.). 

LabOne.  Inc..  10101  Renner  Blvd., 
Lenexa.  KS  66219.  913-888-3927/ 
800-873-8845  (Formerly:  Center  for 
l.aboTdtury  Services,  a  Division  of 
LabOne,  Inc.). 

Ldboratorv  Corporation  of  America 
Hnldings.  7207  N.  Gessner  Rd.. 
Houston.  TX  77040.  713-856-8288/ 
800-800-2387. 

Laboratory  Corporation  of  America 
Holdings.  69  First  Ave.,  Raritan.  NI 
08869,  908-526-2400/800-437-4986 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.). 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Dr., 
Research  Triangle  Park.  NC  27709, 
919-572-6900/800-833-3984 
(Pormerl\':  LabCorp  Occupational 
Testing  Services.  Inc.,  CompuChem 
Laboratories,  Inc.:  CompuChem 
Laboratories.  Inc.,  A  Subsidiarv'  of 
Roche  Biomedical  Laboratory:  Roche 
C]ompu('hem  Laboratories.  Inc..  A 
Member  of  the  Roche  Group). 

Laboratory  Corporation  of  America 
Holdings,  10788  Roselle  St..  San 
Diego  CA  92121.  800-882-7272 
(Formerly:  Poisonlab.  Inc.). 

Laboratory  Corporation  of  .America 
Holdings.  1120  Stateline  Rd.  West, 
Southaven.  MS  38671, 866-827-8042/ 
800-233-6339  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc.; 
MedExpress/Nationai  Laboratory 
Center). 

Marshfield  Laboratories.  Forensic 
Toxicology  Laboratory.  1000  North 


Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734. 

MAXXAM  Analytics  Inc.*,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  iPl,  905-890-2555 
(Formerly:  NOVAMANN  (Ontario) 
Inc.). 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112. 
651-636-7466/800-832-3244. 

MetroLab-Legacy  Laboratory  Services. 
1225  NE  2nd  Ave.,  Portland,  OR 
97232.  503-413-5295/800-950-5295. 

Mirmeapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Dr., 
Minneapolis,  MN  55417,  612-725- 
2088. 

National  Toxicologv  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304.  6C1-322-4250/800-350-3515. 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  S.,  Salt  Lake 
Citv,  UT  84124,  801-293-2300/800- 
322-3361  (Formerly:  NWT  Drug 
Testing,  NorthWest  Toxicology,  Inc.). 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  St..  Deer  Park.  TX  77536, 
713-920-2559  (Formerly:  University 
of  Texas  Medical  Branch,  Clinical 
Chemistry  Division;  UTMB  Pathology- 
Toxicology  Laboratory). 

Oregon  MedicalXaboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134. 

Pacific  Toxicology  Laboratories,  9348 
DeSoto  Ave.,  Chatsworth,  CA  91311, 
800-328-6942  (Formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory). 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Dr., 
Spokane.  WA  99204,  509-755-8991/ 
800-541-7891  x8991. 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  817- 
605-5300  (Formerly:  PharmChem 
Laboratories,  Inc.,  Texas  Division; 
Harris  Medical  Laboratory). 

Physicians  Reference  Laboratory,  7800 
West  119th  St.,  Overland  Park,  KS 
66210,  93  3-339-0372/800-821-3627. 

Quest  Diagnostics  Incorporated,  3175 
Presidenrtial  Dr.,  Atlanta.  GA  30340. 
770-452-1590/800-729-6432 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated.  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
824-6152  (Moved  from  the  Dallas 
location  on  03/31/01 ;  Formerly:     " 
SmithKline  Beecham  Clinical 
Laboratories:  SmithKline  Bio-Science 
Laboratories). 

Quest  Diagnostics  Incorporated,  4230 
South  Burnham  Ave.,  Suite  250,  Las 
Vegas.  NV  89119-5412.  702-733- 
7866/800-433-2750  (Formerly: 


Associated  Pathologists  Laboratories, 

Inc.). 
Quest  Diagnostics  Incorporated.  400 

Egypt  Rd..  Norristown.  PA  19403, 

610-631-4600/877-642-2216 

(Formerly:  SmithKline  Beecham 

Clinical  Laboratories:  SmithKline  Bio- 
Science  Laboratories). 
Quest  Diagnostics  Incorporated.  506  E. 

State  Pkwy..  Schaumburg.  IL  60173, 

800-669-6995/847-885-2010 

(Formerly:  SmithKline  Beecham 

Clinical  Laboratories:  International 

Toxicology  Laboratories). 
Quest  Diagnostics  Incorporated,  7600 

Tyrone  Ave.,  Van  Nuvs.  CA  91405, 

818-989-2520/800-877-2520 

(Formerly:  SmithKline  Beecham 

Clinical  Laboratories). 
Scientific  Testing  Laboratories.  Inc.,  450 

Southlake  Blvd..  Richmond.  VA 

23236,  804-378-9130. 
Sciteck  Clinical  Laboratories,  Inc.,  317 

Rutledge  Rd..  Fletcher,  NC  28732, 

828-650-0409. 
S.E.D  Medical  Laboratories.  5601  Office 

Blvd..  Albuquerque.  NM  87109,  505- 

727-6300/800-999-5227. 
South  Bend  Medical  Foundation,  Inc., 

530  N.  Lafayette  Blvd.,  South  Bend, 

IN  46601,  574-234-4176  x276. 
Southwest  Laboratories.  2727  W. 

Baseline  Rd..  Tempe.  AZ  85283,  602- 

438-8507/800-279-0027. 
Sparrow  Health  System,  Toxicology 

Testing  Center.  St.  Lawrence  Campus. 

1210  W.  Saginaw,  Lansing.  MI  48915, 

517-377-0520  (Formerly:  St. 

Lawrence  Hospital  &  Healthcare 

System). 
St.  Anthony  Hospital  Toxicology 

Laboratory,  1000  N.  Lee  St.. 

Oklahoma  Citv,  OK  73101 .  405-272- 

7052. 
Sure-Test  Laboratories.  Inc..  2900  Broad 

Ave.,  Memphis.  TN  38112.  901-474- 

6026. 
Toxicology  &  Drug  Monitoring 

Laboratory,  Unixersity  of  Missouri 

Hospital  &  Clinics,  2703  Clark  Lane, 

Suite  B,  Lower  Level.  Columbia.  MO 

65202, 573-882-1273. 
Toxicology  Testing  Service.  Inc.,  5426 

N.W.  79th  Ave.,  Miami,  FL  33166. 

305-593-2260. 
US  Army  Forensic  Toxicologv  Drug 

Testing  Laboratory.  2490  \Vilson  St., 

Fort  George  G.  Meade.  MD  20755- 

5235. 301-677-7085. 

The  following  laboratory's 
certification  was  suspended  on  October 
6,  2003: 
Doctors  Laboratory,  Inc,  P.O.  Box  2658, 

2906  Julia  Dr..  Valdosta.  GA  31602, 

912-244-4468. 


*The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laborator\'  .Accreditation 
Program  for  Substance  .Abuse  (L.APSA) 
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effective  May  12.  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
L.-\PS,'\-accredited  laboratories  was 
transferred  to  the  U.S.  HHS.  with  the  HHS' 
NLCP  contractor  continuing  to  have  an  active 
role  in  the  performance  testing  and 
laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified.  HHS  will  recommend  that  DOT 
certif\-  the  laboratory  (Federal  Register.  July 
16.  1996)  as  meeting  the  minimum  standards 
ot  the  Mdiidiitory  Guidelines  published  in  the 
Federal  Register  on  June  9.  1994  (59  PR 
29908).  and  on  September  30,  1997  (62  FR 
51118),  .After  receiving  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  HHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Dated:  October  30,  2003. 
Anna  Marsh, 

Acting  Executive  Officer.  SAMHSA. 
IFR  Doc.  03-27797  Filed  11-^-03;  8:45  am) 

BILLING  CODE  ai60-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 
[Docket  No.  TSA-2003-16345] 

Notice  Requesting  Comment  on  the 
Imposition  of  the  Aviation  Security 
Infrastructure  Fee 

AGENCY:  Transpurtation  Security 

Administration  (TSA),  DHS. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  TS.-\  seeks  comment  on 
piiNsibif  changes  to  the  way  it  sets  the 
Aviation  Security  Infrastructure  Fee 
(ASIF).  which  is  a  fee  imposed  on  air 
carriers  and  foreign  air  carriers  to  help 
pay  the  Government's  costs  of  providing 
civil  aviation  security  services. 
Beginning  in  fiscal  year  2005,  TSA  may 
set  the  per-carrier  fee  based  on  each 
carrier's  market  share  or  other 
appropriate  factors.  TSA  seeks 
comments  on  issues  such  as  how  to 
impose  the  ASIF.  and  whether,  when. 
and  how  often  the  ASIF  should  be 
adjusted. 

DATES:  Submit  comments  by  January  5, 

2004 

ADDRESSES:  Comments  Submitted  bv 

Mail  or  In  Person:  Address  written, 


signed  comments  to  the  Docket 
Management  System.  U.S.  Department 
of  Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590-0001. 

Comments  that  include  trade  secrets, 
confidential  commercial  or  financial 
information,  or  sensitive  security 
information  (SSI)  should  not  be" 
submitted  to  the  public  regulatory 
docket.  Please  submit  such  comments 
separately  from  other  comments. 
Comments  containing  trade  secrets, 
confidential  commercial  or  financial 
information,  or  SSI  should  be 
appropriately  marked  as  containing 
such  information  and  submitted  bv  mail 
to  the  individual  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Conuiit-rit^  Filfd  Electronically:  You 
may  also  submit  comments  through  the 
Internet  at  http://dms.dot.gov.  Please  be 
aware  that  anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  these  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc).  You  may 
review  the  applicable  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000,  (65  FR 
19477)  or  you  may  visit  http:// 
dms.dot.gov. 

Reviewing  Comments  In  the  Docket: 
All  submissions  to  the  public  docket 
may  be  viewed  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p,m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

Spf-  SUPPLEMENTARY  INFORMATION  for 
format  ana  uther  iniormatiuii  about 
comment  submissions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kandail  Fiortz,  Oliice  oi  Reyeriue. 
Transportation  Security  Administration 
Headquarters.  West  Building,  Floor  5, 
TSA-14,  601  South  12th  Street, 
Arlington,  VA  22202;  e-mail:  TSA- 
Fees@dhs.gov,  telephone:  571-227- 
2323. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  TSA  invites  interested  persons  to 
submit  written  comments,  data,  or 
views  on  the  issues  described  in  this 
notice,  including  comments  relating  to 
the  economic,  environmental,  energy,  or 
federalism  impacts.  See  ADDRESSES 
above  for  information  on  where  to 
submit  comments. 


Do  not  submit  to  the  public  regulatory' 
docket  any  comments  that  vou  believe 
include  trade  secrets,  confidential 
commercial  or  financial  information,  or  " 
sensitive  security  information  (SSI) 
governed  by  49  CFR  part  1520.  Such 
comments  should  be  appropriately 
marked  as  containing  such  information 
and  submitt.'f]  !i\  mail  \i>  the  individual 
listed  in  FOR  FURTHER  IBIFORMATION 
CONTACT.  When  a  commenter  properly 
de.signates  and  submits  confidential 
commercial  or  financial  information  or 
information  the  submitter  considers  to 
be  a  trade  secret.  TSA  does  not  place  it 
in  the  public  docket  and  TSA  will 
handle  it  in  accordance  with  applicable 
safeguards  and  restrictions  on  access. 
TSA  will  hold  it  in  a  separate  file  to 
which  the  public  does  not  have  access, 
and  place  a  note  in  the  public  docket 
that  TSA  has  received  such  materials 
from  the  commenter.  If  TSA  receives  a 
request  to  examine  or  copy  this 
information,  TSA  would  treat  the 
request  as  any  other  request  under  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552)  and  the  Department  of 
Homeland  Security's  FOIA  regulation 
found  in  6  CFR  part  5, 

With  each  comment,  please  include 
your  name  and  address,  identify-  the 
docket  number  at  the  beginning,  and 
give  the  reason  for  each  comment, 
including  any  supporting  data.  You  may 
submit  comments  and  material 
electronically,  in  person,  or  by  mail  as 
provided  under  ADDRESSES,  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit 
comments  by  mail  or  delivery,  submit 
them  in  two  copies,  in  an  unbound 
format,  no  larger  than  8.5  by  11  inches, 
suitable  for  copying  and  electronic 
filing. 

If  you  want  the  TSA  to  acknowledge 
receipt  of  your  comments,  include  with 
your  comments  a  self-addressed, 
stamped  postcard  on  which  the  docket 
number  appears.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  to  you. 

Except  for  comments  properly 
submitted  as  containing  confidential 
information  of  SSI,  we  will  file  in  the 
public  docket  all  comments  we  receive. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  to  the  extent  practicable. 

Document  Ay  a  liability 

"^'ou  can  get  an  electronic  copy  using 
the  Internet  bv — 

(1)  Searching  the  Department  of 
Transportations  electronic  Docket 
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Management  System  (DMS)  web  page 
[http ://dms .dot .^'ov/s-enn  h ) : 

(2)  Accessing  the  Government 
Printing  Offices  web  page  at  http:// 
u^v^v  access. gpo.snv/su_docs/aces/ 
aces  14U  html:  or 

(3)  Visiting  the  TSA's  Law  and  Policy 
web  page  at  http://www.tsa.dot.gov/ 

p  u  hlic/in  dc.x .  jsp . 

In  addition,  copies  are  available  by 
writing  or  calling  the  inrii\  idual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sure  to  identify  the  docket 
number 

Background 

Section  1 18  of  the  Aviation  and 
Transportation  Security  Act  (ATSA) 
(Pub.  L.  107-71.  November  19.  2001).  as 
codified  in  49  U.S.C.  44940.  authorized 
TSA  to  impose  fees  known  as  the 
September  1 1th  Security  Fee  and  the 
Aviation  Security  Infrastructure  Fee 
(ASIF)  to  help  pay  TSA's  costs  of 
providing  civil  aviation  security 
services.  In  imposing  these  fees,  TSA 
must  ensure  they  are  reasonably  related 
to  TSA's  costs  of  providing  ser\'ices 
rtMidered.  49  U.S.C.  44940(b). 

TS.A  has  imposed  the  September  11th 
Security  Fee  and  the  ASIF  through 
regulations  that  appear  at  49  CFR  parts 
1510  and  1511.  The  September  11th 
Security  Fee  is  a  fee  in  the  amount  of 
S2.50  per  enplanement  imposed  by  TSA 
on  passengers  of  domestic  and  foreign 
air  carriers  in  air  transportation  and 
intrastate  air  transportation  originating 
at  airports  in  the  United  States.  This  fee 
is  limited  to  S2.50  per  enplanement  for 
up  to  two  enplanements  (or  up  to  S5) 
per  one-way  trip  or  four  enplanements 
(or  up  to  SlO)  per  round  trip.  49  CFR 
1510.5(a). 

Section  118  of  the  ATSA  authorizes 
TSA  to  impose  the  ASIF  to  the  extent 
that  the  September  11th  Security  Fee  is 
insufficient  to  pay  TSA's  costs  of 
providing  civil  aviation  security 
services.  Specifically,  the  annual 
aggregate  amount  of  the  .^SIF  mav  not 
exceed  the  difference  between  TSA's 
estimate  of  the  total  cost  of  providing 
civil  aviation  security  services  listed  in 
49  U.S.C.  44940(a)(lj  and  TSA's 
estimate  of  its  September  11th  Security 
Fee  collections.  49  U.S.C. 
44940(a)(2)(A). 

In  addition,  section  1 IH  provides  that 
through  the  end  of  fiscal  vear  2004.  the 
amount  of  .-\S1F  collected  by  TSA  from 
the  carriers,  both  overall  and  per  carrier. 
cannot  exceed  the  carriers'  aggregate 
and  individual  costs,  respectively,  for 
screening  passengers  and  property  in 
calendar  vear  2000.  49  U.S.C. 
44940(a)(2)(B)(i).  (ii).  Beginning  in  fiscal 
year  2005.  TSA  is  authorized  to  change 
the  way  the  per-carrier  limit  is 


determined.  TSA  may  set  the  limit 
based  on  market  share  or  other 
appropriate  measure  in  lieu  of  the 
carriers'  actual  screening  costs  in 
calendar  yaar  2000.  49  U.S.C. 
44940(a)('2)(B)(iii). 

In  setting  the  ASIF  at  its  current  level, 
TSA  solicited  information  from  all 
carriers  engaged  in  air  transportation 
and  intrastate  air  transportation  in  2000 
on  their  calendar  year  2000  costs  related 
to  screening  passengers  and  property. 
Within  the  parameters  of  section 
44940(a)  and  (b).  TS.A  set  the  ASIF  at 
the  maximum  allowable  amount  by 
requiring  each  carrier  engaged  in  air 
transportation  and  intrastate  air 
transportation  to  remit  to  TSA,  on  a 
monthly  basis,  an  amount  equal  to  8.333 
percent  of  the  total  amount  that  the 
carrier  indicated  in  its  calendar  year 
2000  screeoing  costs  submission. 
Consistent  with  section  44940,  TSA 
determined  that  those  carriers  currently 
engaged  in  air  transportation  and 
intrastate  air  transportation,  but  with  no 
costs  for  screening  passengers  and 
property  in  calendar  year  2000,  are  not 
subject  to  the  imposition  of  the  ASIF  at 
this  time. 

After  TSA  initially  imposed  the  ASIF 
through  issuance  of  an  interim  final  rule 
on  Februarj-  20,  2002  (66  FR  7926),  the 
agency  received  various  comments  and 
correspondence  suggesting  that  this 
formula  fot  imposing  each  carrier's 
ASIF  should  be  adjusted.  Reasons  given 
for  this  proposed  adjustment  include: 
(1)  The  ASIF  does  not  adequately  take 
into  account  the  economic  hardship 
faced  bv  the  aviation  industry  since 
September  1 1 ,  2001 ;  (2)  the  ASIF  does 
not  take  into  account  any  growth  or 
reduction  jn  a  carrier's  business  since 
calendar  y^ar  2000:  (3)  the  ASIF 
provides  ati  unfair  advantage  to  new 
carriers;  (4)  the  ASIF  rewards  carriers 
who  spent  less  on  security  in  2000;  (5) 
the  ASIF  cjiscriminates  against  smaller 
carriers  who  had  higher  costs  for  the 
same  services:  (6)  basing  the  ASIF  on 
calendar  year  2000  costs  prioritizes 
industry  stability  over  individual 
equity:  and  (7)  the  ASIF  does  not  pass 
on  to  the  carriers  any  savings  achieved 
by  the  Government  due  to  economies  of 
scale,  consolidation  of  overhead,  and  by 
other  means.  TSA  will  respond  fully  to 
these  and  other  comments  on  the  ASIF, 
as  well  as  issue  a  regulatory  evaluation 
and  any  necessary  regulatory 
amendments,  when  we  finalize  the 
interim  final  rule.  = 

Request  for  Comments 

TSA  IS  requesting  public  comment  to 
assist  the  agency  in  determining 
whether  to  change  the  way  it  sets  the 
per-carriei  limit  for  the  ASIF  in  fiscal 


year  2005  and  for  subsequent  years, 
whether  on  the  basis  of  market  share  or 
another  factor(s). 

Due  to  the  carriers'  various  sizes, 
business  models,  and  other  factors, 
there  are  many  ways  to  define  both  what 
the  "market  "  is  and  what  c:onstitutes  a 
carrier's  "share"  of  the  market.  For 
example,  a  carrier's  market  share  could 
be  based  on  its  passenger  enplanements, 
passenger  revenue  miles,  tickets  sold, 
revenues,  or  other  factors  or 
combinations  of  factors.  Therefore.  TSA 
seeks  input  into:  (1)  Whether  to  adjust 
the  current  system  of  detf^rmining  each 
carrier's  ASIF  limitation  based  on  its 
screening-related  costs  in  calendar  year 
2000:  (2)  when  to  make  such  an 
adjustment;  (3)  how  to  determine  the 
new  basis  for  the  per-carrier  limitation 
on  imposition  of  the  ASIF:  and  (4)  how 
often  imposition  of  the  .ASIF  should  be 
updated  based  on  the  new  factors.  TSA 
seeks  proposals  on  factors  for  TSA  to 
consider  in  reaching  each  of  these 
determinations.  This  input  may  also 
address  procedural  details,  such  as  how 
to  deal  with  carriers  exiting  and 
entering  the  market  between  updates  of 
the  per-carrier  imposition  of  the  fee.  or 
how  to  collect  and  confirm  relevant 
market  data,  from  whom,  and  how 
often.  TSA  also  seeks  anv  other 
information  that  the  commenter  believes 
would  be  helpful  to  TS.\  in  considering 
this  matter. 

Issued  in  Arlington,  VA,  on  October  30, 
200,3. 

James  M.  Ley. 

Administrator. 

|FR  Doc.  03-27782  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4910-62-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N^4] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Multifamily  Default  Status  Report    «^ 

AGENCY:  Office  of  the  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collec  tion  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  .Act.  The  [Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  5, 
2004. 
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ADDRESSES:  Interested  persons  are 
invited  tt)  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW.,  L'Enfant  Plaza  Building,  Room 
8003.  Washington.  DC  20410  or 
Wnvnf'^Eddins'ij-hud.iicn- 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverh-  I.  Miller,  Dinn  hir,  Otiice  of 
Multifamily  Asset  Man.mi'ment. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW., 
Washington.  DC  20410.  telephone  (202) 
708-3730  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  av.TilabJe  infnrmafinn. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamilv  Default 
Status  Report, 

OMB  Control  Number,  if  applicable: 
2502-0041. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Mortgagees  use  this  information 
collection  to  notify  HUD  that  a  project 
owner  is  more  than  30  days  past  due  on 
the  mortgage  payment.  To  avoid  an 
assignment  of  acquisition.  HUD  and  the 
mortgagor  would  develop  a  plan  for 
reinstating  the  loan.  HUD  Field  Office 
and  Headquarters  staff  use  the  data  to: 
(a)  Monitor  mortgage  compliance  with 
HUD's  loan  servicing  procedures  and 
assignments;  and  (b)  avoid  mortgage 
assignments  in  the  future.  This 
information  is  submitted  electronically 
via  the  Internet, 


Agency  Jorm  numbers,  i)  applicable: 
HUD-92426. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
1 .814:  the  number  of  respondents  is  90 
generating  approximately  10.890  annual 
responses:  the  frequency  of  response  is 
on  occasion;  and  the  estimated  time 
needed  to  prepare  the  response  is  10 
minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1994,  44  U.S,C..  Chapter  35,  as  amended. 

Dated:  October  28,  2003, 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretar\'  for 

Housing — Deputy  Federal  Housing 

Commissioner 

|FR  Doc.  03-27784  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4^1&-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4820-N-45] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Uniform  Physical  Standards  &  Physical 
Inspection  Requirements  for  Certain 
HUD  Housing.  Administrative  Process 
for  Assessment  of  Insured  and 
Assisted  Properties 

agency:  Uiiicer  ul  the  Assistant 
Secretary  for  Housing-Federal  "Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  5. 

2004 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003.  Washington.  DC  20410  or 
Wayne_Eddins@hud.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bt;u;ri\  J.  Mi.a.i.  UiiLH.i,,i.  CJiliCL- uf 
Multifamily  Asset  Management. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
Washington.  DC  20410.  telephone  (202) 
708-3730  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
revipw.  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  th'?  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Uniform  Physical 
Standards  &  Physical  Inspection 
Requirements  or  Certain  HUD  Housing. 
Administrative  Process  for  Assessment 
of  Insured  and  Assisted  Properties, 

OMB  Control  Number,  if  applicable: 
2502-0369. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
uniform  physical  condition  standards 
are  intended  to  ensure  that  HUD 
program  participants  meet  their  legal 
obligations  to  maintain  HUD  properties 
in  a  condition  that  is  decent,  safe, 
sanitan.'.  and  in  good  repair. 

Agency  form  numbers,  if  applicable: 
None, 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
9,000;  the  number  of  respondents  is 
9.000  generating  approximately  9,000 
annual  responses;  the  frequency  of 
response  is  annually;  and  the  estimated 
time  needed  to  prepare  the  response  is 
1  hour. 
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Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
ajiproved  collection. 

Authority:  [he  Paperwork  Reduction  Act 
of  191)5.  44  I  ..S.C  ,  Chapter  35,  as  amended. 

Dated:  October  28.  2003. 
Sean  G.  Cassidy. 

General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner 

IFR  Doc.  03-27785  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-4210-05:  N-75747] 

Notire  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interiiir. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a 
piibiir  park. 

Mount  Diablo  Meridian 

t.  20S..  K.  60E..Sec.  12 

W  v.NW '.  4N\V  'mNW  '.-a  ,  S W.  4NWNW  'A , 

W  .SE'...NW'/.NW'/4, 

VV|/jNW'4SW''4NVV'/4, 
Containing  25  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
l^.  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  he  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  ,Stat;_'s:  , 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C,  945). 

2.  .All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  subject  to: 

1.  All  valid  and  existing  rishts. 


2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No's 
N-75351  &  N-74487,  Las  Vegas  Valley 
Water  District  by  permit  No.  N-66292- 
01,  and  Southwest  Gas  Corporation  by 
permit  No.  N-75403,  under  the  Act  of 
October  26,  1978  (FLPMA), . 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4701  Isl.  Torrey  Pines  Drive,  Las  Vegas, 
Nevada.  Upon  publication  of  this  notice 
in  the  Federal  Register  the  above 
described  land  will  be  segregated  from 
all  other  f©rms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease/ 
conveyance  under  the  Recreation  and 
Public  Putposes  Act,  leasing  under  the 
mineral  leasing  laws  and  disposals 
under  the  mineral  material  disposal 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  cojnments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  Las 
Vegas,  Nevada  89130. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  u.se  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administriative  procedures  in  reaching 
the  decision,  or  any  other  factors  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  .August  7,  2003. 

Sharon  DiPinto, 

Acting  Assistance  Field  Manager,  Division  of 
Lands.  Las  Vegas,  NV. 

[FR  Dor.  03-27845  Filed  11-4-03;  8:45  am] 
BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-Day  Notice  of  Intention  to  Request 
Clearance  of  Collection  of 
Information — Opportunity  for  Public 
Comment 

agency:  Department  of  the  Interior, 
.\dtional  Park  Service.  Land  and  Water 
Conservation  Fund  State  Assistance  and 
Urban  Park  and  Recreation  Recovery 
Programs. 

action:  Notice  of  submission  to  the 
Offic(>  of  Management  and  Budget 
(OMB)  and  request  for  comments. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub, 
L.  104-13.  44  U.S.C.  3507)  and  5  CFR 
1320.  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
(NPS)  invites  public  comments  on  eight 
proposed  information  collection 
requests  (ICR)  for  the  Land  and  Water 
Conservation  Fund  (LWFf])  and  Urban 
Park  and  Recreation  Recovery  (UPARR) 
grant  programs.  The  NPS  also  is  asking 
for  comments  on  (1)  the  practical  utility 
of  the  information  being  gathered:  (2) 
the  accuracy  of  the  burden  hour 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  to 
respondents,  including  use  of 
automated  information  collection 
techniques  or  other  forms  of  information 
technology.  Comments  are  invited  on 
the  following: 

1.  LUCF  Description  and  Notification 
lD\'Fj  Form.  The  DNF  is  necessary  to 
provide  data  input  into  the  NPS 
Automated  Project  information  system 
which  provides  timely  data  on  projects 
funded  over  the  life  of  the  LWCF 
program. 

2.  LWCF  Program  Pertormance 
Report.  As  required  by  OMB  Circular  A- 
102,  grantees  must  submit  performance 
reports  which  describe  the  status  of  the 
work  required  under  the  project  scope, 

3.  LWCF  project  Agreement  and 
Amendment  Form.  The  Project 
Agreement  and  Amendment  forms  set 
forth  the  obligations  assumed  h\  the 
State  through  its  acceptance  of  Federal 
assistance  under  the  LWCF  Act  and  any 
special  terms  and  conditions. 

4.  LWCF  On-Site  Inspection  Report. 
The  On-site  Inspection  Reports  are  used 
to  insure  compliance  by  grantees  with 
applicable  Federal  law  and  program 
guidelines,  and  to  insure  the  continued 
viability  of  the  funded  site. 

5.  LWCF  Conversion  of  Use 
Provisions.  To  convert  assisted  sites  to 
other  than  public  outdoor  recreation. 
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LWCF  project  sponsors  must  provide 
relevant  information  necessary  to 
(  omph  with  Section  6(f)(3)  of  the  LWCF 
Act  of  1905  and  36  CFR  59.3. 

6.  UPARH  Project  Performance 
Report.  As  required  by  0MB  Circular  A- 
102.  grant  recipients  must  submit 
performance  reports  which  describe  the 
status  of  the  work  required  under  the 
project  scope. 

7.  UPARR  Conversion  of  Vae 
Provisions.  To  convert  assisted  sites  to 
other  than  public  outdoor  recreation, 
UPARR  proiect  sponsors  must  provide 
relevant  information  necessary  to 
comply  with  the  section  1010  of  the 
UPARR  Act  of  1978  and  36  CFR  72. 

8.  UPARR  Project  Agreement  and 
Amendment  Form.  The  Project 
agreement  and  amendment  forms  set 
forth  the  obligations  assumed  bv  grant 
recipients  through  their  acceptance  of 
Federal  Assistance  under  the  UPARR 
Act  and  any  special  terms  and 
conditions. 

DATES:  Public  comments  on  these  eight 
proposed  ICRs  will  be  accepted  on  or 
before  lanuary  5,  2004. 
ADDRESSES:  Send  a  copy  of  your 
(  oniin.iits  to:  Michael  D.  Wilson,  Chief. 
RecicitKiii  Programs  Division,  National 
Park  Service,  1849  C  St.,  NW.  Org.  Code 
2225,  Washington,  DC  20240-0001. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the 
requests  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 
Copies  of  the  proposed  information 
collection  requirements  and  explanatory 
material  may  be  obtained  by  contacting 
Mr.  Michael  D.  Wilson  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Wilson  at  (202)  ,^54-6905. 

Title:  LWCF  Description  and 
Notification  Form  (DNF). 

For/7?.- NPS  10-903. 

OMB  Number:  1024-0031. 

Expiration  Date:  February  29,  2004. 

Type  of  Request:  Data  Input. 

Description  of  X'eed:  Provision  of 
computer  data. 

Description  of  Respondents:  56  State 
Governments,  DC  and  Territories. 

Estimated  Annual;  Reporting  Burden: 
115  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  0.25  hours. 

Estimated  Frequency  of  Response:  450 
nationwide. 

Title-  LWCF  Program  Performance 
Report. 

Form:  None. 

OMB  Number:  1024-0032. 

Expiration  Date:  February  29.  2004. 

Type  of  Request:  Performant  i'  report 
describing  project  status 


Description  oj  Need:  For  monitoring 
project  status. 

Description  of  Respondents:  56  State 
Governments,  DC  and  Territories. 

Estimated  Annual;  Reporting  Burden: 
700  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  1.0  hours. 

Estimated  Frequency  of  Response:  700 
nationwide. 

Title:  LWCF  Project  Agreement  and 
Amendment  Forms. 

Form:  NPS  10-902  and  10-902a, 
respectively. 

OMB  Number:  1024-0033. 

Expiration  Date:  February  29,  2004. 

Type  of  Request:  Grant  agreement. 

Description  of  Need:  Sets  forth 
conditions  of  the  grant  award  and 
subsequent  amendments. 

Description  of  Respondents:  56  State 
Governments,  DC  and  Territories. 

Estimated  Annual  Reporting  Burden: 
450  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  1 .0  hours. 

Estimated  Frequency  of  Response:  450 
nationwide. 

Title:  LWCF  On-Site  Inspection 
Report, 

Form:  None. 

OMB  Number:  1024-0034 

Expiration  Date:  February  29.  2004. 

Type  of  Request:  Site  condition/ 
comment  checklist. 

Description  of  Need:  To  assure 
program/grant/Federal  compliance. 

Description  of  Respondents:  56  State 
Governments,  DC  and  Territories. 

Estimated  Annual  Reporting  Burden: 
3,700  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  0.5  hours. 

Estimated  Frequency  of  Response: 
7,400  nationwide. 

Title:  LWCF  Conversion  of  Use 
Provisions. 

Form:  None. 

OMB  Number:  1024-0047 

Expiration  Date:  February  29,  2004. 

Type  of  Request:  Application  to 
substitute  replacement  property  for  the 
funded  site. 

Description  of  Need:  Compliance  with 
LWCF  Act  Section  6(f)(3). 

Description  of  Respondents:  56  State 
Governments,  DC  and  Territories, 

Estimated  Average  Burden  Hours  Per 
Response:  1,750  hours. 

Estimated  Frequency  of  Response:  35 
hours. 

Estimated  Frequency  of  Response:  50 
nationwide. 

Title:  UPARR  Project  Performance 
Report. 
Form  .None. 

OA/B  Number.  1024-0028     - 
Expiration  Date:  February  29,  2004 


Type  of  Request:  Performance  report 
describing  project  status. 

Description  of  Need:  For  monitoring 
project  status. 

Description  of  Respondents:  Urban 
cities  and  counties. 

Estimated  Annual  Reporting  Burden: 
248  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5  hours. 

Estimated  Frequency  of  Response:  164 
nationwide. 

Title:  UPARR  Conversion  of  Use 
Provisions. 

Form.  None. 

OMB  Number:  1024-0048. 

Expiration  Date:  FebruarA'  29,  2004. 

Type  of  Request:  Application  to 
substitute  replacement  property  for  the 
funded  site. 

Description  of  Need:  Compliance  with 
UPARR  Act  Section  lOia 

Description  of  Respondents:  Urban 
cities  and  counties. 

Estimated  Annual  Reporting  Burden: 
75  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  25  hours. 

Estimated  Frequency  of  Response:  3 
nationwide. 

Title:  UPARR  Project  Agreement  and 
Amendment  Forms. 

Form:  NPS  10-912  and  10-915, 
respectively. 

OMB  Number:  1024-0089. 

Expiration  Date:  February  29,  2004. 

Type  of  Request:  Grant  agreement. 

Description  of  Need:  Sets  forth 
conditions  of  the  grant  award  and 
subsequent  amendments. 

Description  of  Respondents:  Urban 
cities  and  counties. 

Estimated  Annual  Reporting  Burden: 
20  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  1.0  hours. 

Estimated  Frequency  of  Response:  20 
nationwide. 

Dated:  September  24.  2003. 
Leonard  E.  Stowe, 

.VPS  Information  Collection  Clearance 
Officer.  WASO.  Administrative-Program 
Center. 
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ACTION:  Notice  of  submission  to  OMB 
and  request  for  comments. 


SUMMARY:  Under  the  Provisions  of  the 

Papiervvork  Reduction  Act  of  1995  (Pub 
[..  104-13.  44  I'.S.C   3507)  and  5  CFR, 
part  1320  Reporting  and  Record  Keeping 
Requirements,  this  notice  announcies  the 
Naticmal  Park  Service  (NPS)  submission 
to  OMB  and  request  for  final  clearance 
of  three  (3)  information  collections 
forms  (OMB  control  number  1024- 
0026)  These  information  collections  are 
associated  with  permits  implementing 
provisions  of  the  agency  regulations 
pertaining  to  the  use  of  public  lands. 
The  information  gathered  is  used  fo 
determine  the  presence  or  absence  of 
derogation  of  the  resource  and  allow  the 
park  manager  to  make  a  valued 
ludgment  as  to  whether  or  not  to  allow 
L)T  denv  the  recpiested  permit.  The  uses 
considered  under  these  information 
collection  applications  generallv 
include  but  are  not  limited  to  special 
events,  filming  and  photography,  and 
grazing  in  parks  where  such  activitv  is 
authorized  by  law. 
DATES:  Public  comments  of  this  final 
notice  must  be  received  by  December  5. 
2003  to  be  assured  of  consideration. 

The  bureau  solicits  public  comments 
as  to: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  bureau's 
estimate  of  the  burden  ni  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
tlie  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 
ADDRESSES:  Send  comments  to:  Desk 
Officer  for  the  Interior  Department. 
OMB  Office  of  Information  and 
Regulatory  Affairs,  via  facsimile  at  (202) 
395-6566,  or  via  e-mail  at 
OIRA_DOCKETf2  omhfnp.gov.  Also 
send  a  copy  of  your  comments  to 
Leonard  Stowe.  National  Park  Service, 
1849  C  Street,  NW.  (2605),  Washington, 
DC  20240.  All  comments  will  become  a 
matter  of  public  record.  Copies  of  the 
above  mentioned  forms  may  be  obtained 
from  the  internet  at: 
http://wwH-.nps.gov/policv/DOrders/ 
Permitforms.pdf 

Ail  comments  will  become  a  matter  of 
public  record.  Copies  of  the  above 
mentioned  forms  may  be  obtained  from 


the  Internet  at:  http://w\\'v^-. nps.gov/ 

policv/DOrdprs/Perm  it  forms.pdf 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Dickinson,  Spec:ial  Park  l.ises  Program 

Manager.  National  Park  Service  at  (202) 

513-7092 

SUPPLEMENTARY  INFORMATION: 

(1)  T'if/f-;  Spec  lal  Park  Uses 
Application  Forms, 

(2)  Form  Numbers:  10-930,  10-931, 
10-932. 

(3)  OMB  Number:  1024-0026. 

(4)  Expiration  Date:  September  30. 
2006. 

(5)  Type  of  Request:  Extension  of 
currently  approved  collection. 

(6)  Description  of  Need:  Collection  of 
information  allows  park  managers  to 
determine  approval  or  denial  of 
requested  permit. 

(7)  Estimated  number  of  Applicants: 
18,600. 

(8)  Estimated  number  of  Responses: 
18,600. 

(9)  Estimated  Total  Annual  Burden: 
11.150  hours, 

(10)  Non-hour  cost  of  $50  per 
response  for  filing  fee, 

.\nalysis  of  Comments  Regarding  the 
60-Day  Federal  Register  Notice 

There  were  no  comments  received 
from  the  public  on  the  proposed 
regulations  during  the  60-day  public 
comment  period  that  closed  March  7. 
2003.  One  internal  respondent 
suggested  some  grammatical  changes, 
which  have  been  made.  The  forms  were 
first  approved  in  September  2000.  No 
comments  concerning  the  forms  have 
been  received  in  the  last  3  years. 

Dated:  October  7.  2003. 
Leonard  E.  Stowe. 

Acting  NPS, information  Collection  Clearance 
Officer       j 

[FR  Doc.  03i-27719  Filed  11^-03:  8:45  am] 

BILLING  COOe  4312-53-M 

\ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
bv  the  National  Park  Service  before 
October  18.  2003, 

Pursuant  to  §  60,13  of  36  CFR  part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW..  2280. 


Washington.  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Ser\'ice,1201  Eve 
St.  NW.,  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447,  Written 
or  faxed  comments  should  be  submitted 
bv  November  20.  2003. 

Carol  D.  Shuil, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Arizona 

Mohave  County 

Peach  Springs  Trading  Post,  863  W  AZ  66, 

Peach  Springs.  03001 196 
Schoolhouse  at  fruxton  Canyon  Training 

School,  AZ  66.  Valentine.  03001197 

Illinois 

Champaign  County 

Virginia  Theater,  203  W  Park  Ave., 
Champaign,  03001201 

Cook  County 

Des  Plaints  Theater,  1476  Miner  St,.  Des 

Piaines.  03001198 

Crawford  County 

Harper,  John  B..  House.  102  N.  Lincoln, 
Palestine.  03001199 

De  Witt  County 

.Magiil  House,  100  .N.  Center  St.,  Clinton, 
03001202 

Henry  County 

Atkinson  Hall.  108  VV  Main  St,,  Genesco, 
03001203 

Kane  County  ^ 

Riverbank  Laboratories.  1512  Batavia  Ave., 

Geneva,  03001204 

Kendall  County 

Steward,  Lewis.  House,  til  1  E.'Main  St.. 
Piano.  03001200 

Maryland 

Baltimore  Independent  city 

Home  of  the  Friendless,  1313  Druid  Hill 
Ave.,  Baltimore  (Independent  City), 
0300120.5 

Massachu,setts 

Bristol  County 

Shawmut  Diner,  (Diners  of  Massachusetts 

MPS)  943  Shawmut  Ave.,  New  Bedford, 

03001208 
Towne  Street  Historic  District,  Towne  St.,  E 

of  Jackson  St.,  North  Attleborough, 

03001210 

Middlesex  County 

Bucks  Corner  Historic  District.  (First  Period 

Buildings  of  Eastern  Massachusetts  TR) 

216  Wildwood  St.. 

580,584,588,590,602,603.604  Woburn  St.. 

Wilmington.  03001209 
Monarch  Diner,  (Diners  of  Massachusetts 

MPS)  246  Appleton  St,,  Lowell,  03001207 


Worcester  County 

t:had\vi(:k  Squdre  Diner,  (Diners  of 
Massachusetts  MPS)  95  rear  Prescott  St., 
WnrrcKter,  03001206 

Nebraska 

(  cdur  (.()unt\ 

Hartington  Hotel,  202  North  Broadway, 

Hartington,  03001219 
Saints  Philip  and  James  Parochial  School, 

89039  570  Ave.,  Wynot,  03001211 

Saline  County 

Sokol,  Telocvicna  Jednota  "T.).",  Hall,  12th 
St.  and  Norman  Ave.,  Crete,  03001214 

Sheridan  County 

Fnl/,  Lee  and  Gottliebe.  House,  132  North 
Oak,  Gordon,  03001213 

VVisfonsin 

Brown  County 

L  niun  House  Hotel,  200  North  Broadway,  De 
Pere,  03001216 

Dane  C^ounty 

Dahle.  Henry  L.  and  Sarah,  House,  312  S. 

Fourth  St.,  Mount  Horeb.  03001218 
Dahle,  Herman  B.  and  Anne  Marie.  House. 

200  N  Second  St.,  Mount  Horeb,  03001217 

(.recti  C()unt\ 

Steinman,  John  C.  and  Barbara,  House,  330 
.S  Monnn-  St  ,  Monticello,  03001215 

letTerson  (.ounty 

Saint  Bernard's  Church  Complex,  100,108  S. 

Church  St.,  Ill  S.  Montgomer)'  St., 

Watertown,  03001221 
South  Washington  Street  Historic  District, 

Odd  numbered  201-309  S.  Church  St.  and 

S.  Washington  St.  from  Emmet  St.  to  West 

St.,  Watertown,  03001220 
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BILLING  CODE  <l3'2-5'    P 


Federal   Register    \'nl    hH    \i,    ^]4    W  ndnp.sdav,   N 


i>\  t'llltu'l 


JOO'.    \ntifpc 


62619 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

National  Register  of  Historic  Places: 
Notification  of  Pending  Nominations 

\i>min,i!i^.iis  for  the  iullowing 
pri.()i'rtif'-  bt'ing  considered  for  listing 
ill  till'  .National  Register  were  received 
by  the  National  Park  .Service  before 
October  11,  200.'^  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  f^iu.ster  of  Historic  Places, 
National  Park  Service,  1849  C  St,  NW., 
2280.  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service 
1201  EyeSt.  NW.,8thnoor, 
Washington.  DC  20005;  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 


should  be  submitted  by  November  20, 
2003. 

Carol  D  .Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

California 

Solano  (  oiiiily 

Saint  Vincent's  Hill  Historic  District, 
Roughly  bounded  by  Mare  Island  Way 
almost  to  Sonoma  Blvd.  and  from  Quincy 
Alley  to  Kissel  Alley,  Vallejo,  03001168  ' 

Connertinit 
ha'.rtifid  Luun!\ 

Glenville  School,  449  Pemberwick  Rd.. 
Greenwich,  03001169 

New  Haven  County 

St.  Luke's  Episcopal  Church,  111-113 
Whalley  Ave,,  New  Haven,  03001170 

Florida 
Hernando  County 

Chinsegut  Hill  Manor  House,  22495 
Chinsegut  Hill  Rd.,  Brooksville,  03001171 

Kansas 
Sedgwick  County 

Wichita  Historic  Warehouse  and  Jobbers 
District.  Bounded  by  the  elevated  RR 
tracks,  Douglas  and  Washington  Aves.and 
2nd  St,,  Wichita,  03001172 

Mar'\  land 

Baltimore  Independent  City 

Gay  Street  Historic  District  (Cast  Iron 
Architecture  of  Baltimore  MPS),  Bounded 
by  N.  Gay,  Fallsway,  Low  and  N.  Exeter 
Sts..  Baltimore,  03001173 

Prince  George's  County 

North  Brentwood  Historic  District,  Roughly 
bounded  by  39th  PI.,  Allison  St.,  Rhode  ' 
Island  Ave.  and  Webster  St.,  North 
Brentuond  03001174 

^l.lssiii  husills 
M  ;il(i  ics('\  (  iiunl\ 

CJhurch  Street  Historic  District,  72-150  and 
117-135  Church  St.,  4  Central  St., 
Wilmington,  03001175 

Cowing— Sheldon  Historic  District,  642  and 
643  Woburn  St.,  Wilmington,  03001176  - 

High  Street  Historic  District,  Even  nos.  8-72 
High  St.  except  20A  and  20R,  plus  nos.  31, 
47,  57  and  67.,  Wilmington,  03001177 

Worcester  County 

Miss  Worcester  Diner  (Diners  of 
Massachusetts  MPS),  302  Soulhbridge  St,, 
Worcester.  03001178 

\i'M  '^  ork 

\('H  ^  luk  (  ()unt\ 

Decker  Building,  33  Union  Square  W.,  New 
York.  03001179 

Orciion 

!   .ikc   (   (iLlIllN 

Lake  County  Round  Sale  Barn,  3531  S.  6lh 
St,,  Lakeview,  03001180 


1  ani-  (  iiiinlv 

Ball,  Abraham  and  Phoebe.  House 
(Residential  An:hilecture  of  Eugene, 
Oregon  MPS),  1312  Lincoln  St.,  Eugene, 
03001181 

Lincoln  County 

Archeological  Site  No.  35-LNC-54  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS),  Address  Restricted, 
Yachals,  03001182 

Archeological  Site  No.  35-LNC-55  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS),  Address  Restricted, 
Yachats,  03001183 

Archeological  Site  No.  35-LNC-56  (Native 
American  Archeological  Sites  of  the 
Oregon  C;oast  MPS),  Address  Restricted, 
Yachats,  03001184 

Archeological  Site  No.  3,5-LNC-57  (Native 
American  Archeological  Sites  of  the 
Oregon  Coast  MPS),  Address  Restricted, 
Yarhats,  oinmiHri 

\lui!liO/IUlll   I    nllllU 

St.  Johns  Signal  Tower  Gas  Station,  8302  N. 
Lombard  St.,  Portland,  03001186 

Pf'nns\h  nni.i 
C^aibon  Cuunlv 

Nesquehoning  High  School,  120-124  E. 
C^tawissa  St.,  Nesquehoning,  03001 187 

Chester  County 

Fricks  Locks  Historic  DLstrict,  End  of  Fricks 
Lock  Rd.,  approx.  1000  ft.  E.  of  Sanatoga 
Rd.  (East  Coventry  Township),  Pottstown, 
03001188 

St.  Peters  Village  Historic  District,  E.  &  W. 
sides  of  St.  Peters  Rd.  between  School  Rd. 
and  Rock  Run  Rd.  (Warwick  Township), 
St.  Peters,  03001189 

Greene  County 

Colver— Rogers  Farmstead,  E.  of  L.R.  30055  at 
T-159  (Morgan  Township),  Jeffer.son, 
03001191 

Lancaster  County 

Franklin  and  Marshall  College  Campus 
Historic  District,  College  Avenue, 
Lancaster,  03001190 

Washington  County 

Dager— Wonsettler  Farmstead,  1044  National 
Park.  V,  mi,  NW  of  Jet.  PA  519  and  U.S. 
40  (Amwell  Township),  Clyde,  03001 192 

Tennesvcp 

Stielb\  Luuiily 

Dixie  Greyhound  Bus  Lines  Complex.  525  N. 
Main  St..  Memphis,  03001193 

\  itumia 
Charlotte  County 

Wade  Archeological  Site  (44CH0062),  1035 
Fort  Hill  Trail,  Randolph,  03001194 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs: 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Request  for 
Comment 

AGENCY:  Office  of  the  Secretary,  Labor. 
action:  .Notice. 

summary:  Article  10(l)(a)  of  the  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  calls  for  the 
Council  for  the  Commission  for  Labor 
Cooperation  to  review  the  operation  and 
effectiveness  of  the  NAALC.  The 
Council  completed  a  review  of  the 
Agreement  in  1998.  for  the  period  1994- 
1998,  and  issued  a  report  titled  "Review 
of  the  North  American  Agreement  on 
Labor  Cooperation"  In  that  report,  the 
Council  agft-ed  to  undertake  a  second 
review  in  the  year  2002.  The  U.S. 
National  Administrative  Office  is 
seeking  public  comment  for  the  purpose 
of  that  report. 

DATES:  Written  comments  on  the 
operation  and  effectiveness  of  the 
NAALC  should  be  submitted  by 
December  5.  2003. 

ADDRESSES:  Send  written  comments  to 
the  L'.S  National  Administrative  Office. 
U.S.  Department  of  Labor,  Room  S- 
5205,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210 
FOR  FURTHER  INFORMATION  CONTACT; 
Lewis  Karesh,  Acting  Director.  U.S. 
National  Administrative  Office, 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  S-5205, 
Washington,  DC  20210.  Telephone: 
(202)  693-4900  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The  North 

.\mencan  .Agreement  on  Labor 
Cooperation  (NAALC!)  was  signed  by  the 
Presidents  of  the  United  States  of 
America  and  of  the  United  Mexican 
States,  and  the  Prime  Minister  of 
Canada  in  September  1993  and  entered 
into  force  on  Januarv  1.  1994.  Article 
10(l)(a)  of  the  NAALc  provides  that  the 
(Council  shall  "oversee  the 
implementation  and  develop 
recommendations  on  the  further 
elaboration  of  this  Agreement  and,  to 
this  end.  the  Council  shall,  within  four 
years  after  the  date  of  entrv  into  force 
of  this  Agreement,  review  its  operation 
and  effectiveness  in  light  of  experience 
*    *   *."  The  Council  carried  out  the  first 
review  of  the  Agreement  in  1998  and 
issued  a  report  titled    Review  of  the 
North  American  Agreement  on  Labor 
Cooperation".  In  that  report,  the  Council 


igned  atiWa 
ns  Karesh, 


agreed  to  undertake  a  second 
comprehensive  review  in  the  year  2002. 
As  part  of  the  review,  the  U.S.  National 
Administrative  Office  is  seeking  public 
comments  on  the  operation  and 
effectiveness  of  the  NAALC  from  1999 
to  the  present.  Written  comments  plus 
an  electronic  version  (preferred  in 
Microsoft  Word  format)  may  be  sent  to 
the  U.S.  National  Administrative  Office. 
A  text  of  the  NAALC  can  be  obtained 
at  the  following  Internet  address:  bttp:/ 
/wH'w. dol.gov/ILAB/regs/naalc/naalc/ 
htm.  A  {e^  of  the  first  four  years  review 
can  be  obtained  at  the  following  Internet 
address:  http://ivww'. naalc.org/engJish/ 
pubhcatiotis/ review. htm  or  by  calling 
(202)  693^900. 

Signed  at|Washington,  DC,  on  October  28, 
2003. 
Lewis  I 

Acting  Dirnctor.  U.S.  National  Administrative 
Office.         j 

[FR  Doc.  03^27831  Filed  11-4-03;  8:45  am] 

BILLING  COOe  45ia-28-P 

1 : 

DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment;  Prohibited 
Transaction  Exemption  88-59 
Residential  Mortgage  Financing 
Arrangements  Involving  Employee 
Benefit  Plans 

AGENCY:  Employee  Benefits  Security 
-Administration,  Department  of  Labor. 

ACTION:  Notice. 

SUMMARY;  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employee  Benefits  Security 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the 
information  collection  provisions  of 
Prohibited  Transaction  Class  Exemption 
88-59. 


A  copy  of  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  shown  in  the 
Addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  section  on  or  before  January 
5.  2004. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor.  Emplovee  Benefits 
Security  Administration.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210.  (202)  693-8410.  FAX  (202) 
693-4745  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Prohibited  Transaction  Class 
Exemption  88-59  provides  an 
exemption  from  prohibited  transaction 
provisions  of  the  Employment 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  from  certain  taxes  imposed 
by  the  Internal  Revenue  Code  of  1986. 
The  exemption  permits,  under  certain 
conditions,  an  employee  benefit  plan  to 
provide  mortgage  financing  to 
purchasers  of  residential  dwelling  units. 
The  mortgage  financing  may  be  either 
by  making  or  participating  in  loans 
directlv  to  purchasers  or  bv  purchasing 
mortgage  loans  or  participation  interests 
in  mortgage  loans  originated  bv  a  third 
party.  Plan  investments  in  real  estate 
mortgage  loans  typically  involve  a 
continuing  relationship  between  the 
seller  of  the  mortgage  loan  and  the  plan 
for  purposes  of  servicing  the  mortgage 
loan  investment.  This  provision  of 
services  by  the  seller  creates  a  party  in 
interest  relationship  between  such 
servicer  and  the  investing  plan. 
Accordingly,  any  subsequent  purchase 
of  mortgage  loans  from  such  existing 
party  in  interest  service  provider  results 
in  a  prohibited  transaction. 

By  requiring  that  records  pertaining  to 
the  exempted  transaction  be  maintained 
for  the  duration  of  any  loan  made 
pursuant  to  Prohibited  Transaction 
Class  Exemption  88-59.  this  ICR  insures 
that  the  exemption  is  not  abused,  the 
rights  of  the  participants  and 
beneficiaries  are  protected,  and  that 
compliance  with  the  exemption's 
conditions  can  be  confirmed.  The 
exemption  affects  participants  and 
beneficiaries  of  the  plans  that  are 
invohed  in  such  transactions  as  well  as 
the  seller  of  the  mortgage  loan. 

U.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
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for  the  proper  performance  of  the 

functions  of  the  agency,  including 
uhethor  the  information  will  have 

practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utilitv,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR 
will  expire  on  lanuary  31.  2004.  After 
considering  comments  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICK  to  OMB  for 
continuing  approval.  No  change  to  the 
existing  K^R  is  proposed  or  made  at  tliis 
time. 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor 

Title:  Prohibited  Transaction  Class 
Exemption  88-59;  Residential  Mortgage 

Financing  .\rraiit;emiMit'- 

Typp  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  \umber:  1210-0095, 

Affected  Public:  individuals  or 

households;  Business  or  other  for-profit; 

Not-for-profit  institutions. 

Respondents:  420.  .^ 

Responses:  2100. 

Average  Response  Time:  5  minutes. 

Estimated  Total  Burden  Hours:  1 75. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  October  30,  2003. 
Gerald  B.  Lindrew 

Deputy  Dnvctur.  Office  of  Policy  and 

Research.  Employee  Benefits  Security 

Administration. 

IFR  Doc.  03-27829  Filed  11-4-03;  8:45  am) 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment;  Prohibited 
Transaction  Exemption  75-1  — 
Broker— Dealers.  Reporting  Dealers. 
Banks  Engaging  in  Securities 
Transactions 

agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  oi  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employee  Benefits  Security 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the 
information  collection  provisions  of 
Prohibited  Transaction  Class  Exemption 
75-1. 

A  copy  of  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  shown  in  the 
Addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  section  on  or  before  Januarv 
5.  2004 

ADDRESSES:  Gerald  B.  Lindrew. 
Uepartr.ient  of  Labor,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue  N\V..  Washington 
DC  20210,  (202)  693-8410,  Fax  (202) 
693-4745  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  75-1  provides  an  exemption 
from  prohibited  transaction  provisions 
of  the  Employment  Retirement  Income 
Security  Act  of  1974  (ERISA).  The 
exemption  permits,  under  certain 
conditions,  an  employee  benefit  plan  to 
purchase  securities  from  broker-dealers' 
personal  inventories  of  stocks,  from 
underwriting  syndicates  in  which  a  plan 


fiduciary  is  a  member,  from  banks,  from 
reporting  dealers,  and  from  a  market 
makers  even  if  a  market-maker  is  a  plan 
fiduciary.  The  exemption  also  permits, 
under  certain  conditions,  a  plan  to 
accept  an  extension  of  credit  from  a 
broker-dealer  for  the  purpose  of 
facilitating  settlement  of  a  securities 
transaction. 

By  requiring  that  records  pertaining  to 
the  exempted  transaction  be  maintained 
for  six  years,  this  ICR  insures  that  the 
exemption  is  not  abused,  the  rights  of 
the  participants  and  beneficiaries  are 
protected,  and  that  compliance  with  the 
exemption's  conditions  can  be 
confirmed.  The  exemption  affects 
participants  and  beneficiaries  of  the 
plans  that  are  involved  in  such 
transactions  as  well  as  certain  broker- 
dealers,  reporting  dealers,  banks, 
underwriting  syndicates,  and  market 
makers. 

II.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  qualify,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses. 

HI   (  urrcnt   \(  turns 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR 
will  expire  on  January  31,  2004.  After 
considering  comments  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICR  to  OMB  for 
continuing  approval.  No  change  to  the 
existing  ICR  is  proposed  or  made  at  this 
time.  *' 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor, 

Title:  Prohibited  Transaction  Class 
Exemption  75-1— Broker-Dealers. 
Reporting  Dealers,  Banks  Engaging  in 
Securities  Transactions. 
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Tvpe  of  Rpview:  Extension  of  a 
currentl\'  approved  collection  of 
information. 

OMB  Xumbtr:  1 2 1 0-0092 . 

Affected  Puhlu  :  Individuals  or 
households;  Bu.smes.s  or  other  for-profit: 
Not-for-prt)fit  in'^titutions. 

Rf<:pondents:  10.750, 

[Responses:  10.750, 

Averafie  Response  time:  5  minutes. 

Estimated  Total  Burden  Hours:  896. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  CJMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  October  30,  2003. 
Gerald  B.  Lindrew, 

[Jf-piitv  Diri'cior.  Office  of  Policy  and 

Research.  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-27830  Filed  11^-03;  8:45  am] 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.686] 

AVI  Corporation.  Queensbury.  New 
York;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
.\ct  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
26,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  A\'l  Corporation, 
Queensbury,  New  York, 

The  petitioner  has  requested  that  the 
petition  be  withdrawn,  Consequentlv, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  25th  day  of 
September.  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
FR  Dor    03-27842  Filed  11-4-03;  8:45  am] 
BILLING  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,067] 

Chalup  SetNet  Operation,  Homer. 
Alaska;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  1 , 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
of  the  Chalup  SetNet  Operation,  Homer, 
Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separata  a  significant  number  or 
proportion  of  workers  as  required  by 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  thari  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level: 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  8th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  OJ-27834  Filed  11-4-03;  8:45  am] 
BILUNG  COOe  4510-30-P  -, 

. 1 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 


the  Director  of  the  Divisiiin  of  Trade 
.adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  whic  h  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17.  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
17,  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administratitm.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue.  N\V..  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  20th  day  of 
October  200.T 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Petitions  have  been  filed  with  the 
Secretarv  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Uoon  receipt  of  these  petitions, 

Appendix 

[Petitions  Instituted  Between  09/29/2003  and  10/03/2003] 


TA-W 


Subject  firm 
(petitioners) 


Location 


53.037A     ..  Fishing  Vessel  (F/V)  Miss  Julie  (Comp) 

53.037  Fishing  VesseMFV)  Big  Dog  (Comp)  ... 

53.038   Coats  and  Clark,  Inc   (Comps   

53.039   Planar  Systems,  Inc   iComp)  

53.040  Bowling  Green  Spinning  Co.  (Comp)  .... 

53.041    Tecumseh  Products  (Wkrs)  

53.042   Solon  Manutacturing  Co   (Comp) 

53.043  Honeywell  Airframe  Systems  (Comp)  ... 

53.044    Intermet  Foundry  (USWA)  

53.045  PA  Machine  Works.  Inc  (Comp) 


Palmer,  AK 

Palmer,  AK 

Toccoa,  GA  

Beaverton,  OR  

Bowling  Green,  SC 

Pans.  IN  

Rhinelander,  Wl  

Torrance,  CA  

Lynchburg.  VA  

Aston,  PA 


Date  of 

Date  of 

institution 

petition 

09/29/2003 

08/25/2003 

09/29/2003 

08/252003 

09/29-2003 

09,262003 

09/29/2003 

0923,2003 

09/29/2003 

09,19  2003 

09/29/2003 

09''22/2003 

09/29/2003 

09/24/2003 

09/29/2003 

09/26/2003 

09/29/2003 

09  1 7/2003 

09/29/2003 

09/10/2003 
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Appendix — Continued 
[Petitions  Instituted  Between  09/29  2003  and  10/03/2003] 


TA-W 


Subject  firm 
(petitioners) 


Location 


53,046  Quality  Home  Fashions  (Comp)  

53  047  Martinav\1omatic  (Wkrs)  

53,048  General  Shoelace  Co.  (Wkrs)  

53  049  Visteon  Systems,  LLC  (Wkrs)  

53.050  Sappi  Fine  Paper  (Comp)   , 

53.051  JacksonLea  (Comp)    , 

53.052  Rohm  and  Haas  Company  (Wkrs)  

53.053  F   Ziegler  Enterprises.  Ltd   (Wkrs)  

53.054  Doe  Run  Company  (The)  (Comp)  

53  055  ,  Leonard  Electnc  Products  Co   (Comp)  

53.056  ,,,  Toshiba  America  Information  Systems,  Inc.  (Comp) 

53.057    Lucent  Technologies  (Wkrs)  

53  058  Seagate  Technology,  inc  (Wkrs)  

53  059  Rockwell  Automation  (Comp)  

53,060  G   Leblanc  Corporation  (Comp)  

"53  061  Consul  Risk  Management  (Wkrs)  „ 

53,062        Wallner  Tool,  Inc   (MN)  

53  063  JL  Williams  Co   (Wkrs)  

53.064  ATMI  Ecosvs  (CA)  ; 

53.065  Reo  Devil    Inc   (Comp)  

53.066  ,  ,  Fishing  Vessel  (F  V)  Deborah  Renee  (Comp)  

53.067  .  .  Chalup  Setnet  Operation  (Comp) 

53  068  ,  Fishing  Vessel  (FV)  Aquanus  (Comp)  

53.069  ,.  Fishing  Vessel  (FV)  Family  Pnde  (Comp)  

53.070      Home  Products  International  (Comp) 

53.071   A  and  E  Products  Groups.  LP  (Wkrs) 

53.072  Congress  Industries  (USWA)  

53.073  OK-1  Manufactunng.  Inc.  (Comp)  '. 

53.074  Finisar  Corporation  (Wkrs)  

53.075    Tescom  Crp  (Wkrs)  

53.076  Griffin  Manufacturing,  Inc.  (I^A)  

53.077  ...-. DuPont  Teijin  Films  (Comp)  j 

53.078  Yahoo.  Inc.  (Wkrs) 

53.079  Electronic  Data  Systems  (Wkrs)  

53.080  Arland  Tool  and  Mfg  .  Inc.  (Comp) { 

53.081    Robert  f^anufactunng  (Comp)  

53.082  Dekko  Heating  Technologies,  Inc.  (Comp)  ! 

53.083  Evy  of  California.  Inc,  (CA) 

53.084  ,,  Eaton,  Cutler  Hammer  (Wkrs)  : 

53.085  Joe  Greene  Design  and  Co..  LLC  (Comp)  

53.086  Harlyn  Textile  Mills.  Inc.  (Comp)  | 

53.087  Manchester  Tool  Company  (USWA)  i- 

53.088  L,B.  Smith  (Comp)  \ 

53.089  East  Coast  Hydraulics  (lAM)  

53.090  MBU,  Inc   (NY)  

53.091   Standard  Textile  Co,  Inc.  (Comp)  

53.092  Jan  Sew  Manufactunng  (Comp) 

53.093  William  Carter  Company  (Wkrs) , 

53.094  Eastman  Machine  Company  (DAW)  "I 

53.095  Collins  and  Aikman  (GMP)  

53.096  H.  Warshow  and  Sons.  Inc.  (Wkrs) 

53.097  Phycomp/Yageo  America  (Wkrs) 

53.098  Alcoa  Composition  Foils  (Wkrs)  

53.099  Border  Apparel  (Wkrs)  

53.100  Computer  Sciences  Corporation  (Wkrs) 

53.101    Hell  Company  (USWA)  

53.102  Carbone  Kirkwood  LLC  (Comp)  .-. 

53.103   Microdyne  (Wkrs)   : 

53  104  Webb  Wheel  Products  (Comp) 

53.105  American  and  Efird,  Inc.  (Comp) 

53.106  Tree  Source  Industries.  Inc,  (Wkrs)  

53.107  Rapid  Mold  Solutions.  Inc.  (Wkrs) 

53.108  Hon  Company  (The)  (Wkrs)  

53.109  Hickory  Throwing  Co.  (Comp)  

53.110  Zorlu  Manufacturing  Co..  LLC  (Wkrs)  

53.111    Liberty  Cut  and  Sew  (Comp) 

53.112  Stora  Enso  North  America  (Comp)  

53.113  Davis  Lumber  Co,  (Wkrs)  

53.114  Process  Chemicals,  LLC  (Wkrs)  

53.115  Perfect  Circle  Division,  DANA  Corp.  (UAW)  


Richfield.  NC  

Rockford.  IL  

Lincolnton,  NC  

Lansdale,  PA  

Allentown.  PA  

Santa  ^e  Spgs..  CA 

Philadelphia  PA  

Fond  du  Lac,  Wl  ........... 

Annapolis,  MO  

Brownsville,  TX  

Irvine,  CA  

Phoneniz,  AZ  

Oklahoma  City,  OK 

Gallipolis,  OH  

Elkhorn.  Wl  

Acton.  MA  

Maple  Grove,  MN  

Nampa.  ID 

Napa.  CA 

Union,  NJ  

Clarkston,  WA 

Homer,  AK  

Kodiak.  AK  

Kodiak,  AK  

Eagan,  MN  

Ringtown,  PA  ,,. 

Hawthorne,  NJ  

Altus,  OK 

Hayward,  CA 

Elk  River,  MN 

Fall  River,  MA  ". 

Florence,  SC 

Sunnyvale,  CA  

Troy,  Ml  

Sturtjndge.  MA  

Ranch  Cucamonga,  CA 

Afton,  lA  

Los  Angeles,  CA 

Watertown,  Wl  

Hickory.  NC  

New  York.  NY  

Akron.  OH  

Camp  Hill,  PA  

Camp  Hill,  PA  

New  York,  NY  

Enterpnse,  AL  

Crossville,  IN  

Griffin,  GA  

Buffalo,  NY 

St.  Joseph,  Ml 

Milton,  PA  

El  Paso,  TX 

Pevely.  MO  

El  Paso.  TX 

Bethlehem.  PA 

Lancaster.  PA  

Cleveland.  OH  

Torrance,  CA  

Cullman,  AL  

Maiden,  NC  

Portland,  OR  

Erie,  PA  ;.... 

South  Gate.  CA  

Hickory,  NC  

Warrenton,  GA 

Stuan,  VA  

Wisconsin  Rapid,  Wl  .... 

Rush,  KY 

Greer,  SC 

Muskegon,  Ml  


Date  of 
Institution 


09/29/2003 
09/29/2003 
09/29/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
09/30/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/01/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 


Date  of 
petition 


09/19/2003 
09/05/2003 
09/22'2003 
09/292003 
09/292003 
09'26'2003 
09/03,'2003 
09/25/2003 
09/23/2003 
09/17/2003 
09'26/2003 
09/26/2003 
0926/2003 
0926/2003 
0923,-2003 
09282003 
0929/2003 
09/29/2003 
09/39'2003 
09/30/2003 
0930/2003 
09/20/2003 
09/29/2003 
09' 30/2003 
09302003 
09/15/2003 
09'04/2003 
09/26/2003 
09/23/2003 
09/25/2003 
09/26/2003 
09/30/2003 
09/25/2003 
09/302003 
09/25/2003 
09/08/2003 
09/25/2003 
09/22/2003 
09/23/2003 
09/22/2003 
09/19/2003 
09  182003 
09-22/2003 
09'2Z2003 
09  192003 
09/23/2003 
09/15/2003 
09/17/2003 
09/19/2003 
09/20'2003 
09/17/2003 
09/18/2003 
0920/2003 
09/29/2003 
09/24/2003 
09,16/2003 
09/30/2003 
09/23/2003 
09/25/2003 
10/01/2003 
09/30/2003 
09' 10  2003 
09/22/2003 
09/29/2003 
09/24/2003 
09/24/2003 
09/26/2003 
09/30/2003 
09/30/2003 
09/292003 
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Appendix— Continued 

[Petitions  Instituted  Between  09/29/2003  and  10/03/2003] 


TA-W 


Subject  firm 
(petitioners) 


53,116 

53.117   

53.118  

53,119    , 

53,120 

53,121    

53,122 

53,123 
53,124 
53.125 

53,126 

53,127     .. 

53.128   .. 

53,129 

53,130 

53,131    

53.132 

53,133   

53,134   

53,135  .  ... 

53.136   

53.137   

53.138  ,.. 

53,139  .... 

53.140 

53.141    

53,142 
53.143   . 

53.144   

53.145   

53.146 

53.147   

Cogent  Power  (Compi  

Quality  Investsment  Castings,  Inc.  (CompJ 

SPX  Contech  Metal  Forging  (UAW) 1 

Orrco.  Inc.  (Compi    T 

DVDA  Inc  and  D  Angelis  Designs,  Inc.  (Ck>mp) 

Photronics.  Inc  (Comp) 

North  Pacific  Processors,  Inc.  (Comp) 

Reed-Rico  PCC  Industnal  Products  (Comp) 

Amencan  Bag  Corp  (Comp)  

Ranco  North  America  (Comp)  ^ 

Siemens  Energy  and  Automation  (Comp) 

Ault,  Inc   (Comp)   , 

Wilson  Sporting  Goods  (Comp)  

Bayer  (PACE)    

Oregon  Woodworking  (Comp) 

Thermotek.  Inc.  (Wrks) 

Authentic  Fitness  Corp  (CA)  

Charlotte  Tnmming  Co  (Comp)  

Dan  River.  Inc   (Wkrs)  

Castle  Rubber  LLC  (Comp) 

Edgerton  Forge.  Inc.  (IBB)  

Weave  Corp   (Wkrs)  

Amhil  Enterpnses.  Inc.  (Wkrs) 

Totally  Traditional.  Inc  (Wrks)  

Gammerler  US  Corp,  (Comp)  

Atlas  Model  Railroad  (NJ)  

Century  Furniture  Ind   (Comp)  

ERNI  Components.  Inc.  (Comp)   

Thomas  Moser  Cabinetmakers  (Comp) 
General  Aluminum  Manufacturing  Co.  (UAW) 
MetalForming  Technologies.  Inc. 
EaglePicher  (UAW)  


Location 


(UAW)  [^Pinconning,  Ml 

Hillsdale.  Ml    ... 


Bridgeport,  CT  ... 
Fleetwood.  PA  ... 

Dowagiac.  Ml  

Killbuck,  OH  

New  York,  NY  .... 

Milpitas,  CA 

Cordova,  AK  

Holden   MA  

Winfield,  TN  

Brownsville.  TX  .. 

Lebanon,  OH   

Minneapolis,  MN 
Spnngfield,  TN  ... 
W  Haven,  CT  .... 

Bend,  OR  

Carrollton,  TX 

Bell,  CA  

Charlotte,  NC  

Ft.  Valley.  CA 

E.  Butler,  PA  

Edgerton,  OH  

Denver,  PA  

Dickson,  TN  

Monroe,  LA  

Hanover  Park,  IL 

Hillside,  NJ  

Hickory,  NC 

Chester,  VA  

Auburn.  ME  , 

Hudson,  Ml  


«  APPENDIX 

[Petitions  Instituted  Between  10/06/2003  and  10/10/2003] 


TA-W 


Subject  firm 
(petitioners) 


Avanex  (Wkrs.)  

Arch  Chemicals,  Inc,  (Wkrs.) 

Rayovac  Corp  (Wkrs)  , 

Cole  Hersee  Company  (Comp.)  

FMC  Measurement  Solutions  (union) 
Metal  Process  Assf  (Comp.)  , 


53,148 
53,149 

53.150  .. 

53.151  , 

53.152  . 

53.153  ..,, 

53.154   International  Stone  Products  (Comp.) 

53.155  Brazeway,  Inc.  (lA)  , 

53.156  Halmade  Apparel.  Inc.  (Comp.) 

53.157  .      .  FV  TRI-K  (Comp  i  

53.158  Zawick  Manufacturing  (UNITE)  ..., 

53.159   General  Mills  (Wkrs)  

53.160  Biddle  Precision  (Wkrs)  

53.161    ATC  Distnbution  (PA)  

53.162   Sphenon  Corp.  (TX)  

53.163  Zapata  Industnes.  Inc.  (lUOE)  

53.164  Agilent  Technologies  (Wkrs)  

53.165   Thermal  Ceramics  RPG  (UNITE)  , 

53.166  ArvinMentor,  Inc   (Comp) 

53.167  Wirco  Castings,  Inc  (Comp)  

53.168  Allegheny  Foundry  Co,  (Wkrs)  

53.169  Dresser,  Inc.  (Comp)  

53.170 Tex  Tech  Industnes  (Wkrs)  

53.171    IPMC  Acquisitions  LLC  (PACE)  ... 

53.172  Meadwestvaco  (CT)  

53.173  E.I,  Du  Pont  de  Nemours  and  Co.,  Inc.  (Comp) 

53.174  Sinclair  Collins/Parker  Hannifin  (USWA)  

53.175  Ciber  IT  Solutions  (Comp) , 

53.176  TCI  Machinery,  Inc   (Comp)  L....... 

53.177  Agilent  Technologies  (Wkrs)  .^^^^11 


Location 


Fremont,  CA  

Lake  Charles,  LA  . 

Fennimore,  Wl  

Boston.  MA  

Ene.  PA 

Northwich,  CT 

Barre,  VT  

DeWitt,  lA 

Roanoke.  VA 

Palmer,  AK 

Hellertown,  PA  

Eden  Prairie,  MN  . 

Shendan,  IN  

McKees  Rock.  PA 

Victoria,  TX  

Muskogee  OK  

Loveland,  CO 

Elgin,  IL  

Chickasha,  OK 

New  Athens,  IL  ..... 

Pittsburgh,  PA  

Bradford,  PA  

N.  Monmouth.  ME  , 

Detroit,  Ml  

Enfield  CT  

Athens,  GA  

Akron,  OH  

Fairporl.  NY  

Gastonia,  NC  

Loveland.  CO 


Date  of 
institution 


1 0/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/02/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/02,'2003 
10/03/2003 
10/03/2003 
10/03/2003 
1 0/03/2003 
1 0/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 
10/03/2003 


Date  of 
petition 


10/02/2003 
09/23/2003 
09/29/2003 
10/01/2003 
09/28/2003 
09  10/2003 
09/03/2003 
09/10/2003 
09/17/2003 
09/23/2003 
09/23/2003 
1 0/02;'2003 
10/01/2003 
10/01/2003 
10/01/2003 
09/27/2003 
10/01/2003 
10/01/2003 
1003/2003 
10/03/2003 
1 0/02/2003 
09/10/'2003 
09/30/2003 
1 0/02/2003 
09'29/2003 
10/02/2003 
09/30/2003 
09/30/2003 
09/23/2003 
09/26/2003 
09/26/2003 
09/26/2003 


Date  of 

Date  of 

institution 

petition 

10/06/2003 

09/24/2003 

10/06/2003 

10/03/2003 

10/06/2003 

10/02/2003 

10/06/2003 

10/03/2003 

10/06/2003 

09/1 9/2003 

10/06/2003 

10/01/2003 

10/06/2003 

10/03/2003 

10/06/2003 

10/06/2003 

10/06/2003 

09/30/2003 

10/06/2003 

10/02/2003 

10/07,'2003 

10/06/2003 

10/07/2003 

09'16/'2003 

10/07/2003 

09/10/2003 

10/07/2003 

10,/07'2003 

1 0/07/2003 

10/03/2003 

10/07/2003 

10/03/2003 

10/07/2003 

09./26/2003 

10/07/2003 

10/01/2003 

10/07/2003 

10/01/2003 

10/08/2003 

10/07/2003 

10/08/2003 

09/30/2003 

10/08/2003 

09/25/2003 

10/08/2003 

09/26/2003 

10/08/2003 

09/30/2003 

10/08/2003 

10/06/2003 

10/08/2003 

09/24/2003 

10/08/2003 

10/01/2003 

10/08/2003 

09/29/2003 

10/08/2003 

09/30/2003 

10/08/2003 

09/29/2003 

Federal  Register 'Vol,  fifi.  \n.   214  '  Wednesdav.  Nnvember 
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Appendix — Continued 
[Petitions  Instituted  Between  10/06.2003  and  10/10/2003] 


TA-W 


Subject  firm 
(petitioners) 


-r 


53  178 
53.179 
53.180 
53.181 
53.182 
53.183 
53.184 
53,185 
53,186 
53,187 
53,188 
53,189 
53  190 
53.191 
53,192 
53,193 
53.194 
53.195 
53,196 
53,197 
53,198 
53.199 
53.200 
53.201 
53,202 
53,203 
53,204 
53,205 
53,206 
53.207 
53.208 
53.209 
53,210 
53,211 
53,212 
53,213 
53.214 
53.215 
53.216 
53,217 


Solectron  Global  Services  iWkrs)  

Kuhcke  and  Sofia  Industries,  Inc.  (Comp)  .. 

3M  Company  (Comp)  

Nutec  Bickley  (BIK  Corp.)  (Wkrs) 

RMH  Teieservices  (Wkrs)  

Group  Seven  Systems  Inc.  (Comp)  

Wolvenne  Tube,  Inc   (Comp)  

Lawson  Software  (MN) 

Arlon  (Comp)   

Harriet  and  Henderson  Yarns,  Inc,  (Comp) 

Caliendo  Savio  Enlerpnse,  Inc.,  (Comp) 

Campt3ll  Foundry  (NJ)  

Carnage  House  Co  .  Inc.,  (Wkrs) 

Snap-tlte.  Inc  ,  (Comp)  

Telect,  Inc   (Comp)    

F,V  Eldorado  (Comp)  

Penn  Union  Corporation  (Wkrs)  

Solectron  (Comp)   

Texas  Instruments  (Comp)  „.., 

Annjon  Dress  (Comp)  

Celanese  Acetate  (Wkrs)   

Eudora  Garment  Corp,  (AR)  

Louisiana  Pacific  (Comp)   

Louisiana  Pacific  Corp.  (Wkrs) 

Arctic  Cat  iMNi    

Vibren  Technologies  (MA)  

CDI  Corp   (Wkrs)  

Lear  Corp,  (Wkrsi        

GE  Industnal  Systems  (Comp) 

Extrasport  (Wkrs)  , 

Randolpfi  Knitting,  Inc  (Comp^  , 

Computer  Sciences  Corp,  (Wkrs)   

Connector  Service  Corp  (Comp)  

Rogers  Corporation  (Comp)  

Heraeus  Quartztecfi,  Inc    (Comp)  , 

Viking  Engineered  Cast  Products  (Wkrs)  .... 

Rfiodia  Chemicals  (Wrks)  

Kingspori  Foundry  and  Ivlfg,  Corp.  (Comp)  , 

Henry  I.  Siegel  Co,,  Inc.  (Comp)  

Rexnord  (Wkrs)  


Location 


Beaverton,  OR     

Willow  Grove,  PA  .... 

Columbia   MO  

Bensalem,  PA  

Wilkes  Barre,  PA  .... 

Lenoir,  NC 

Booneville.  MS 

St.  Paul,  MN  

E   Providence,  Rl  .... 

Henderson,  NC  

New  Berlin.  Wl  

Harrison,  NJ  

Streator,  IL  

Erie,  PA 

Sugar  Hill,  GA 

Mt.  Vernon.  WA  

Edinboro,  PA 

Creedmoor.  NC 

Attleboro.  MA  

New  York.  NY  

Narrows,  VA 

Eudora,  AR  

Belgrade,  MT  

Sandpoint,  ID  

Thief  River  Fal.  MN 

Boxborough,  MA  

Corvallis,  OR 

Lewistown,  PA  

Shreveport,  LA 

Miami.  FL  

Ramseur.  NC  

E    Hartford,  CT  

Dallas.  TX  

S.  Windham,  CT  

Austin,  TX  

Cedar  Falls.  lA 

Chicago  Heights,  IL 

Kingsport,  TN  

Nashville.  TN  

New  Berlin,  Wl  


Date  of 
Institution 


10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
10/08/2003 
l0/08,'2003 
10/08/2003 
10/08.'2003 
10/08/2003 
10/08/2003 
10/08'2003 
10/08/2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/09'2003 
10/09'2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/09/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 
10/10/2003 


Date  of 

petition 


10/02/2003 
10'0a'2003 
09/26'2003 
10'06,'2003 
10/06  2003 
10,'03/2003 
10/07'2003 
10  06/2003 
09 '29/2003 
10/04/2003 
10/07  2003 
10/07  2003 
09/26/2003 
09/10/2003 
09 '09 '2003 
10'02,2003 
10/072003 
09/25/2003 
10/06/2003 
10/08/2003 
10/03/2003 
10/03/2003 
1 0/082003 
10/08/2003 
10/08/2003 
09/04/2003 
09/26/2003 
10'0&2003 
10/09/2003 
10/03/2003 
10'06/2003 
09  22/2003 
10/09/2003 
1 0/06/2003 
1 0/08'2003 
10 '02/2003 
09'22/2003 
09/29/2003 
10/07/2003 
10/10/2003 


[FR  Doc,  nV27832  Filed  11-1-03:  8:45  am] 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.996] 

Fishing  Vessel  (FA/)  Claudia  H.,  Homer. 
Alaska:  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  26.  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Fishing  Vessel  (F/ 
V)  Claudia  H..  Homer,  Alaska. 

The  investit^ation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 


proportion  of  workers  as  required  bv 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
Ad  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  8th  day  of 
October  2003, 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjust/nent  Assistance. 

[FR  Doc.  03-27835  Filed  11^-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52.899] 

Fishing  Vessel 

(FA^)  Double  Dare.  Kinai.  Alaska: 

Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  23.  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Fishing  Vessel 
(F/V)  Double  Dare.  Kinai,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
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workers  in  a  firm  with  a  workforce  of 
fe\\er  than  50  workers  would  have  to  be 
affected.  Separations  bv  the  subject  firm 
did  not  meet  thi.s  threshold  level; 
consequently  the  investigation  has  been 
termmated. 

Signed  at  Washington.  DC  this  8th  day  of 
O(I()ber200! 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-27836  Filed  11-4-03:  8:45  am) 

BILLING  CODE  4510- 30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,724] 

Fishing  Vessel  (FA/)  Ruthie, 
Petersburg,  Alaska;  Notice  of 
Termination  of  Investigation 

Pursuant  to  .Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  .J.  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Fishing  Vessel  (F/ 
V)  Kuthie.  Petersburg,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
■Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected   Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequentlv  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  thts  25th  dav  of 

Septembpr  2003- 

Linda  G.  Poole, 

Certifving  Otfirer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-27840  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4510- 30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,713] 

Gilbert  Brothers  Fisheries,  Kodiak, 
Alaska;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  2,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Gilbert  Brothers 
Fisherias,  Kodiak,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three' 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level: 
conseqiiiently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
September  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

jFR  Doc.  03-27841  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarj'  of  Labor  under  Section  221  (a) 
of  the  Tpade  Act  of  1974  ("ihe  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Opon  receipt  of  these  petitions, 


the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Emplovment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  appiv  for 
adjustment  assistance  under  Title  0, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  anv  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
17,  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NVV.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  7th  day  of 
October  2003. 

Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  Instltlited  Between  09/15/2003  and  09/26/2003] 


TA-W 


Subject  firm 
(petitioners) 


52.857  Hart  Tackle  Co..  LLC  (Comp)   

52.858  Wetsel-Ovian  Lumber  Co.  (Comp)  

52.859  Prestige  Products,  Inc.  (MN)  

52.860  Olympic  Tool  and  Engineering,  Inc.  (Comp 

52.861  Intermet  (Comp)   

52.862  Paxar  Corporation  (Comp)  .■ 

52.863  Thantex  Specialties  (Comp)  

52.864  Cooper-Atkins  Corporation  (Comp)  

52.865  Washington  Logistics,  Inc.  (IBT)  

52.866  Dyno  Nobel  (Comp) 

52.867  Pittsfleld  Woolen  Yams  Co.,  Inc.  (Comp) 


Location 


Stratford,  OK 

El  Dorado  Hills,  CA 
Minneapolis.  MN  ,... 

Shielton,  WA  

Radford,  VA  

Lenoir.  NC 

Abbeville.  SC  

Middlefield,  CT 

Olympia,  WA 

Ulster  Park,  NY 

Pittsfleld,  ME 


Date  of 

Date  of 

institution 

petition 

09/15/2003 

08/22,'2003 

09/15/2003 

0825/2003 

09  1 5/2003 

09/15  2003 

09/15/2003 

08/262003 

09/15/2003 

09092003 

09/16/2003 

08/252003 

09  16/2003 

08/27,2003 

09/16,-2003 

08/19/2003 

09/17.'2003 

09/11/2003 

09/17/2003 

09/09/2003 

09/17.2003 

09/04,2003 
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TA-W 


Appendix— Continued 
[Petitions  Instituted  Between  09' 15/2003  ana  09/26/2003] 


Subject  firm 
(petitioners) 


Location 


52.868  Badorl  Shoe  Co  .  Inc   (Comp)  

52.869  Clayson  Knitting  Co  ,  Inc  (Comp) ...._ 

52.870  Shell  International  E  and  P  (Comp)  

52.871  General  Mills  (Comp)   

52.872  Becton  Dickinson  (Comp)  

52.873  Progress  Casting  Group  Inc.  (Comp) 

52.874  PMW  Illinois.  Inc   (Comp) 

52.875  Lucent  Technologies  (Wkrs) 

52.876  Excel  Finishing  Corp   (Comp)  

52.877  Sonoco  Flexible  Packaging  (Comp.) 

52.878  Cid  Hosiery  Mill.  Inc.  (Comp.)  

52.879  Jan-Sew  (Comp.) 

52.880  Daylon  Supenor  (Comp.)  

52.881  Mohican  Mills  (Comp.) 

52.882  APW-Ene.  Inc   (Comp.)  

52.883  Interceptor  (Comp  )  

52.884  Fishing  Vessel  (F  V)  Confidence  (Comp.)  

52.885  U.S.  Tsubaki  (Comp  ,1  

52.886  Savane  International  Corp  (Comp.)  

52.887  Connie  Rose  Manufacturing  (Comp.) 

52.888  Santoko  America.  Inc.  (Comp 

52.889  Fox  River  Paper  Co   (R  B.)  

52.890  Alagold  Corporation  (Comp.)  

52.891  COW    Ind  Inc   (Comp.)    

52.892  Fishing  Vessel  |F  Vi  Sea  Comber  (Comp.)  

52.893  R  and  J  (Compi  

52.894  Fishing  Vessel  (FV)  Desperado  (Comp)  

52.895A  Fishing  Vessel  (FV)  Village  Idiot  (Comp.)  

52.895  Fishing  Vessel  (FV)  Madam  Ching  (Comp)  

52.896  .  Rubicon  (Comp)   „ 

52.897  Alchemist.  Inc.  (Comp)  

52.898  State  of  Alaska  Commercial  Fishenes  (Comp)  .. 

52.899  F/V  Double  Dare  (Comp)  

52.900  FA/  Wolf  Chief  (Comp)  

52.901  Snap-On  Tools  (Wkrs) 

52.902  Buffalo  China  (GMP>   

52.903  Straits  Steel  and  Wire  (Comp)  

52.904  York  International  (UAW)   

52.905  RadioShack  Corp   (Comp)  

52.907  Dycraftsmen,  Inc.  (UNITE)  

52.908  Coastal  Apparel,  LLC  (Comp)  

52.909  Dolly,  Inc   (Wkrs)  

52.910  Safer  Textiles  Processing  (NJ) 

52.911  .  International  Paper  (Wkrs)  „ 

52.912  Boise  Cascade  (WCIW)  

52.913  Spectrulite  Consortium.  Inc.  (USWA)  

52.914  Gates  Corporation  (Comp)  

52.915  Advanced  Design  and  Knits,  Inc,  (CompJ  

52.916  Rite  Industnes.  Inc  (Comp)  

52.917  Hooven-Allison  (Wkrs)  

52.918  Nationwide  Title  Cleanng,  Inc,  (Wkrs) 

52.919  Keller  Furniture  (Comp)  

52.920  Sony  Encsson  Mobile  Communications  (Wkrs)  . 

52.921  Federal  Mogul  Corp   (Comp)   

52.922  Curtis  Fine  Papers  (Comp)  

52.923  Delphi  Chassis  (USWA)  

52.924  Techneglas   Inc   (GMP)   

52.925  SKF  USA.  Inc.  (Comp)  

52.926  Standard  Mercenzing  and  Specialty  Yarn  (UNI) 

52.927  Railway  Handle  Corp  (Ccmpi  

52.928  Northrop  Grumman  Interconnect  Tech,  (Comp) 

52.929  Kaydon  Corporation  (Comp)  

52.930  Carolina  Mills  (Comp)  

52.931  PCS  Nitrogen  (BCTGM)  

52.932  Fishing  Vessel  (FV)  Enka  (Comp)  

52.933  Ashland  Chemicals  (Wkrs)  

52.934  Lego  Systems,  Inc  (Wkrs)  

52.935  Agilent  Technologies  (Wkrs)  

52.936  Cook  Communications  Ministries  (Comp)  

52.937  Nestle  Waters  (Comp)  


Litltz,  PA 

Star  Nonh,  NC  

Houston,  TX  

Eoen  Prairie   MN  , 

Holdrege   NE   

Plymouth.  MN  

Cartinville,  IL  

Naperville.  IL 

Ridgewood,  NY  ,... 

Fulton,  NY  

Lexington,  NC  

Crossville.  TN  

Birmingham,  AL  ,,. 

Lincolnton,  NC  

Erie   PA 

Kodiak.  AK  

Sitka.  AK      

Holyoke,  MA   

El  Paso,  TX 

Philadelphia,  PA  .. 

Tolleson.  AZ 

Appleton,  Wl  

Montgomery,  AL  .. 

Columbus,  OH  

Sitka,  AK  

Kasilof  AK  

Wasilla,  AK  

Fairbanks,  AK  

Fairbanks,  AK  

Kodiak  AK  

Southeast,  AK 

Kodiak,  AK    

Kaiama  WA  

Ketchikan.  AK  

Mr    Carmel,  IL 

Buffalo.  NY  

Ludington,  Ml  

York,  PA 

Ft.  Worth,  TX  

Tourlon,  MA  

Tabor  City,  NC  

Tipp  City.  OH  

Newark.  NJ  

Orange,  TX   

Yakima.  WA  

Madison.  IL  

Elizabethtown,  KY 

Copiague.  NY  

High  Point,  NC  

Xenia,  OH  

Palm  Hartxjr,  FL  .. 

Corydon,  IN 

RTP,  NC    

Sumter,  SC  

Adams,  MA  , 

Daylon.  OH  , 

Columbus.  OH  

Altoona,  PA   , 

Chattanooga.  TN  ., 
Kenbndge  VA 

SpringfielQ    MO  

Sumter   SC   , 

Maiden,  NC  

Millington.  TN  , 

Kooiak   AK  , 

San  Antonio,  TX  ... 

Enfield,  CT  

Loveland,  CO  ........ 

Elgin.  IL  

Tamarac,  FL  


Date  of 

institution 


09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/17/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22/2003 
09/22'2003 
09/22/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/23/2003 
09/2a'2003 
09/23/2003 
09/23/2003 
09/23/2003 
09'23'2003 
09  23  2003 
09  23  2003 
09  23  20C3 
09  23  2003 
09  23  2003 
09  23  20C3 
09  24  2003 
09  24  20C3 
09  24  2003 
09  24  2003 
09  24  20C3 
09.24  2003 


Date  of 
petition 


09/09/2003 
09/04/2003 
09/04/2003 

09  09  2003 
09  1 1  2003 
09/08/2003 
09'1 0/2003 
09/05/2003 
09/082003 
09/09  2003 
09/16  2003 
09/15/2003 
09/18/2003 
09/18/2003 
06/17  2003 
09  11-2003 
09  12  2003 
09/18''2003 
09/11/2003 
09/17/2003 
09/09/2003 
09/18/2003 
09/16/2003 
09/22/2003 
08/21/2003 
09/0a2003 
08/24  2003 
08/26/2003 
08/26/2003 
09/09/2003 
09/22  2003 
09/19  2003 
09/10/2003 
09/12'2003 

08  29  2003 

09  04  2003 
09/08  2003 
09/09  2003 
09/10  2003 
08/29/2003 
09/05/2003 

08  282003 

09  'C  2005 

09  34  2003 
09  15  2003 
09,10  2003 
08/30  2003 
09  04  2003 

08  21  2003 
09'09  2003 
09./05'2003 

09  102003 
09/10  2003 
09/0S2003 
09'04  2003 
09  09  2003 
09  1 1  2003 
09  15  2003 
39  ■  2  2003 
09  09  2003 
09  15  2003 
09  •  0  2003 
09  02  2003 
09  06  2003 
09  '  Z  2003 
08  15  2003 

08  20  2003 

09  222003 
09  1 1  2003 
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Appendix — Continued 

[Petitions  Instituted  Between  09/15/2003  and  09/26/2003] 


TA-W 


52.938  

52.939  

52.940  

52.941    

52.942   „ 

52.943  

52.944  

52.945  

52.946  

52.947  

52.948  

52.949  

52.950  

52.951   

52.952  

52.953  

52.954  

52.955  

52.956  

52.957  

52.958  

52.959  

52.960  

52.961    

52.962   

52.963   

52.964  

52.965  

52.966  

52.967   

52.968  

52.969  

52.970  

52.971    

52.972  

52  973  

52.974  .■ 

52.975  

52.976  

52.977  

52.978  

52.979  

52.980  

52.981    

52.982  

52.983  

52.984  

52.985  

52.986  

52.987  '. 

52.988  

52.989  . 
52.990 

52.991  ., 

52.992  

52.993  I 

52.994  

52.995  ....... 

52.996  

52.997  

52.998  

52.999  

53.000  

53.001    

53.002   

53.003  

53.004  

53.005  

53.006  

53.007  


Subject  firm 
(petitioners) 


AFOP  (Alliance  Fiber  Optics,  Inc.)  (Wkrs) 

TRTL  Enterprise.  LLC  (Wkrs)  

Motor  Coach  Industries  (Wkrs)  , 

Grade  Foundries,  Inc.  (Wli    , 

Innovative  Marketing  Strategies  (Comp)  ., 

Composites  Solutions.  Inc  (Wkrs)  , 

Ctiiquoia  Fapncs.  LLC  (Comp) 

SMTC  Manufactureing  Corp.  of  MA  (Comp) 

Arkansas  Metal  Castings  (Wkrs)  

Kueruschield  Manufacturing  Co.  (Wkrs)   ,,. 

US  Steel  (Comp)  

Pacific  Scientific  (Wkrs)  

Alva  Distributing.  Inc.  (Comp)  

Durrell  Corp,  (Wkrs)  

Old  Time  Cutting  (NJ)   

Briggs  Plumbing  Products,  Inc.  (Comp)  .... 

Federal  Mogul  Corp.  (Wkrs)  

Andritz.  Inc   (Comp)  

SEMCO  (FL)  

STMicroelectronics  (Wkrs)  

EDS  (Wkrs) 

Maxxim  Medical,  Inc,  (Comp) 

Rosenbluth  International  (Comp)  

JPAC  Fabncs  (Wkrs) 

Pa-Ted  Spnng  Co..  Inc,  of  NC  (Comp)  

Chicago  Cold  Rolling,  LLC  (Wkrs)  , 

Phelps  Dodge  Mining  Co.  (Comp)  , 

Agn  Beef  Co,  (ID)  

Andrew  Corp  (Wkrs)  , 

Alphabet  Division  (Comp) 

Snap-On.  inc.  (Comp)   , 

Agilent  Technologies  (Comp)  

Miller  Casket  Co.  (Wkrs)  

Goodyear  Tire  and  Rubber  Co,  (Wkrs)  

Exfo-Gnubi  (Wkrs) 

Cortina  Fabrics  (Comp) 

Corning  (Wkrs)   

Fall  River  Paper  and  Supply  Corp,  (Comp) 
Upholstery  Fabric  Mill  of  GA,  Inc,  (Comp)  .. 

Minnesota  Rubber  (Comp)  

Carmel  Textiles,  Inc,  (Wkr§)  

Conoco  Phillips  (Wkrs)  

Worcester  Gear  Work,  Inc,  (Wkrs)  

Oce  Groupware  Tech,  (Wkrs)  

Glaxo  Smith  Kline  Pharmaceuticals  (Comp) 

Escod  Ind.  (Wkrs)  : 

Sanmina — SCI  (Comp)  

Canon  USA  Semiconductor  Div,  (Wkrs)  

Alcoa  Fijikura   Ltd  (Wkrs)  

SACM  Textiles,  Inc,  (Wkrs)  .- 

Simplot  Meat  Products  (Wkrs)  

Standard  Textile  Co.,  Inc,  (Comp)  

Murata  Machinery  USA,  Inc,  (Comp)  

Select  Elastics  of  America  (Wkrs)  

Planto  Furniture  Mfg.,  Co..  Inc.  (Comp) 

Chas  W  House  and  Sons.  Inc,  (Wkrs)   ...'.. 

Scotts  (Wkrs)  

Pressed  Steel  Tank  (USWA) 

F/V  Claudia  H  (Comp)  

F/V  Valeta  H.  (Comp)  

Saint-Gobian  Calmar  (CA)   

Ace  Packaging  Systems  (PACE)  

VF  Jeanswear  Limited  Partnership  (Comp) 

S.E  T  .  Inc   (lA)  

AKZO  Nobel  Coatings,  Inc,  (Wkrs) 

Honeywell  International  (Comp)  

Xerox  Corporation  (UNITE)  

Canton  Drop  Forge  (Wkrs)  

Intertape  Polymer  Group  (Wkrs)  

Contempora  Fabncs,  Inc,  (Comp) 


Location 


Sunnyvale,  CA  

Monmouth,  OR  

Roswell,  MN 

Milwaukee,  Wl  

Pittsburg,  KS 

W,  Columbia,  SC  .... 

Kingsport,  TN  

Franklin,  MA 

Ft,  Smith,  AR  

Columbia,  MO  

Gary,  IN  

Rockford,  IL  

Albermarle,  NC  

Alliance,  OH 

Passaic,  NJ , 

Flora,  IN  

Spartan,  TN  

Murcy,  PA  

Ocala,  FL  

Raleigh,  NC  

Film,  Ml  

Honea  Patf^  SC 

Kannapolis,  NC 

Lewiston,  ME  

Belmont,  NC  

Portage,  IN 

Tyrone,  NM  

Boise,  ID  

Dallas,  TX  

Mebane,  NC 

Kenosha,  Wl  

Liberty  Lake,  WA  

Jennyn,  PA  

Cartersville,  GA 

Addison,  TX  

Swepsonville,  NC 

Bedford,  MA 

New  Bedford,  MA  .... 

Jasper,  GA 

Watertown,  SD 

Hialeah,  FL  

Odessa,  TX  

Worcester,  MA  

Boise,  ID  

Piscataway,  NJ  

N,  Myrtle  Beach,  SC 

Carrollton,  TX 

San  Antonio,  TX  

Duncan,  SC  

Lyman,  SC  

Nampa,  ID 

Enterprise,  AL 

Charlotte,  NC  

McAllen,  TX  

San  Antonio,  TX  

Unlonville,  CT  

Temecula,  CA  

W,  Allis,  Wl  

Mt,  Vernon,  WA  

Point  Baker,  AK  

City  of  Industr,  CA  ... 

Newport,  Ml  

Ada,  OK  

Dubuque,  lA 

Carney's  Point,  NJ  ... 

Albuquerque,  MN  

Webster,  NY   

Canton,  OH  

Bnghton,  CO  

Lumberton,  NC  


Date  of 
institution 


09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24.'2003 

09/24/2003 

09/24,2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/242003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24/2003 

09/24,2003 

09/242003 

09/25/2003 

09/25/2003 

09/252003 

09/25/2003 

09/25/2003 

09/25/2003 

09/25/2003 

09/252003 

0925/2003 

09/25/2003 

09/25/2003 

09/25/2003 

09/252003 

0925  2003 

09/25/2003 

09''25/2003 

09/252003 

09/252003 

09,25/2003 

09,25  2003 

09/25  2003 

09'25'2003 

09/25  2003 

09/25/2003 

09/25-2003 

09/25/2003 

09/252003 

09/25.2003 

09/25/2003 

09/26/2003 

09/26  2003 

09/26/2003 

09/26/2003 

09/26/2003 

09/26.'2003 

09/26/2003 

09/26/2003 

09/26/2003 

09/26/'2003 

09/26/2003 

09/26/2003 


Date  of 
petition 


08/27/2003 
08/22/2003 
09/142003 
09/16/2003 
09/16/2003 
0828/2003 
09/15  2003 
08/29/2003 
07/30/2003 
09/04/2003 
0909/2003 
09/08/2003 
09/10  2003 
08/29'2003 
09. 1 0/2003 
09/12  2003 
09/12  2003 
09052003 
09  1 2  2003 
09/05  2003 
09  11  2003 
0919  2003 
09'1 1/2003 
0905/2003 
09  03/2003 
09'08/2003 
09  03/2003 
09  1 1  /2003 

08  27  2003 

09  20  2003 

08  20  2003 

09  16/2003 
09/23.2003 
09242003 
09  09  2003 
09/242003 
09/16/2003 
09/17  2003 
09/ 1 9/2003 
09  11/2003 
08/28/2003 
08/25.2003 
0909,'2003 
09.'22/2003 
09  122003 
09  1 6  2003 
09,17  2003 
09/18/2003 
09/15/2003 
0924/2003 
09232003 
0923/2003 
09  08  2003 
0922  2003 
09  22  2003 
09  1 6/2003 
09052003 
09/23/2003 
09/23/2003 
09  23  2003 
09  25  2003 
09/20'2003 
08/272003 
09/20  2003 
09/052003 
09/18/2003 
09/15/2003 
09/122003 
09/18/2003 
09/04  2003 
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Appendix— Continued 

[Petitions  Instituted  Between  09/15/2003  and  09/26/2003] 


TA-W 


Subject  firm 
(petitioners) 


53,008 
53.009 
53.010 
53.011 
53.012 
53.013 
53.014 
53.015 
53.016 
53.017 
53,018 
53.019 
53.020 
53.021 
53.022 
53.023 
53.024 
53.025 
53,026 
53,027 
53.028 
53.029 
53.030 
53,031 
53.032 
53.033 
53.034 
53.035 
53,036 


Location 


Martens  Manufacturing  LLC  (Comp)  ■  Kingsford.  W 

W  B  Place  (Wkrs)  i  Hartford,  Wl  

New  Generation  Yarn  (Wkrs)  Gibsonvllle.  NC  ... 

General  Dynamics  (WA) Moses  Lake,  WA 

Nitram,  Inc   (Comp)  Tampa,  FL   

American  Uniform  Co   (Comp)  Robbinsville.  NC  . 

Pulaski  Furniture  (Wkrs)  ,  Pulaski.  VA 

Texas  PMW  Inc  (Comp) Houston,  TX 

Accentureanu  (Comp)   Anchorage.  AK  .... 

Sunbeam  Products,  Inc  (Comp) :  Hattiesburg.  MS  .. 

O.P   Link  Handle  Co,  (Comp)  '  Salem.  IN 


Tfiermal  Engineering  (Wkrs)  Joplln,  MO 

Intercontinental  Hotels  Group  (Wkrs) Gary.  NC  

Carm  Newsome  Hosiery.  Inc.  (Comp)  Ft.  Payne,  AL  ... 

Ideal  Forging  Cc-p   (CT)  ;  Souttiington.  CT 

Cardinal  Glass  Industries.  Inc.  (Comp)  Menomonie.  Wl 

Columbia  Cable  Co   (Comp)  

invensys-Robertsriaw  (UAW)  


Columbia.  MS 
Long  Beach,  CA 


Metaldyne  Driveline  (UAW)  Bedford  Hgts.,  OH 

Sennetl  Steel  Corp   (UAW)  

BIC  Consumer  Products  Mfg.  Co.,  Inc.  (Comp) 

American  Electric  Lighting  (Comp) 

Dayton  Superior  Corp   (GMPPA)  

Randcg  Tool  and  Die,  Inc.  (Comp)  

Plastek  Group  iThei  (Wkrs)  

Modem  Packaging,  Inc   (Comp)   , 

C  and  C  Smith  Lumber.  Co.,  Inc.  (Comp)  

Supreme  Bumper.  Inc.  (Wkrs) 


Warren,  Ml 

Gaffney,  SC  

Balnbridge,  GA 
Miamisburg.  OH 
Meadvllle.  PA  .... 

Erie,  PA 

Dety  Park.  NY  ... 
Summerhlll,  PA  . 

Toledo.  OH  , 

ABA-PGI,  Inc.  (Comp)  j  Manchester,  CT 


Date  of 
institution 


09/26/2003 
09/26'2003 
09  26  2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09,/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
0926/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09/26/2003 
09'26/2003 
09/26/2003 


Date  of 
petition 


09/23/2003 
09/222003 
09/15  2003 
09 '24 '2003 
0923/2003 
09/19/2003 
09/22/2003 
09/10/2003 
09/22'2003 
09/232003 
09/1 2 '2003 
09/1 52003 
09/25/2003 
09/16/2003 
09/242003 
09/192003 
09/12  2003 
09/18  2003 
09/17  2003 
09/17  2003 
09/23/2003 
09/15/2003 
09/18/2003 
09/12/2003 
09/25/2003 
09/16  2003 
0928/2003 
0825'2003 
09/11/2003 


|FR  Doc  0:^-27833  Filed  11-4-03;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.727] 

Pryor  Fish  Camp.  Kodlak,  Alaska: 
Notice  of  Termination  of  Investigation 

Pur.'^udnt  t(i  Section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiate(j  on 
September  3.  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Pryor  Fish  Camp, 
Kodiak,  Alaska. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on 
September  10,  2003  (TA-W-52,697).  No 
new  information  or  change  in 
circumstances  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 


Signed  at  Washington,  DC  this  25th  day  of 
September  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[PR  Doc.  03-27839  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-52.815] 

Siemens  Energy  &  Automation.  Inc.. 
Lebanon.  Ohio:  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  11,  2003  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Siemens  Energy  & 
Automation,  Inc.,  Lebanon,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC  this  25th  day  of 
September.  2003 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27838  Filed  11-4-03;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.830] 

Surgical  Specialties  Corp.,  Ada. 
Oklahoma:  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act -of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  11,  2003  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Surgical  Specialties  Corp., 
Ada.  Oklahoma 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 
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Signed  at  Washington.  DC  this  25th  day  of 
SeptBniber.  200:i 
Linda  G.  Poole. 

Certify-ing  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-27837  Filed  11-4-03;  8;45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.683] 

Thomasville  Furniture  Industries,  Inc. 
Corporate  Office,  Thomasville,  North 
Carolina;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
.Act  of  l'i74,  an  investigation  was 
initiated  on  August  26.  2063  in  response 
til  d  worker  petition  which  was  filed  on 
behalf  of  workers  at  Thomasville 
Furniture  Industries.  Corporate  Office.     . 
Thomasville.  North  Carolina. 

An  ac:tive  certification  covering  the 
petitioning  group  of  workers  is  alreadv 
in  effect  {TA-\V-50.150C.  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  8th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

.■\djustnwnt  Assistance. 

iPR  Doc  03-27843  Filed  11-4-03;  8:45  ami 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection:  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  Its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.\9.5)  (44  U.S.C.  3506(c)  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentlv,  the  Bureau 


of  Labor  jStatistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extensioti  of  the  "Current  Population 
Survey  (tPS)  Volunteer  Supplement."  A 
copy  of  tfie  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  inithe  ADDRESSES  section  of  this 
notice.    » 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  January  5,  2004. 
ADDRESSES:  Send  comments  to  Amy  A. 
Hobby.  BLS  Clearance  Officer,  Division 
of  Management  Systems.  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE.. 
Washington,  DC  20212.  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 

.Am\  A  Hobby,  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  {See 
ADDRESSES  <;(<ftinn! 
SUPPLEMENTARY  INFORMATION: 

I.  Background  . 

The  Si^tember  2004  CPS  Volunteer 
Supplement  will  be  conducted  at  the 
request  of  the  USA  Freedom  Corps.  The 
Volunteer  Supplement  will  provide 
information  on  the  total  number  of 
individuals  in  the  U.S.  involved  in 
unpaid  volunteer  activities,  factors  that 
motivate  volunteerism,  measures  of  the 
frequency  or  intensity  with  which 
individuals  volunteer,  types  of 
organizations  that  facilitate 
volunteerism,  and  activities  in  which 
volunteers  participate. 

Because  the  Volunteer  Supplement  is 
part  of  the  CPS.  the  same  detailed 
demographic  information  collected  in 
the  CPS  will  be  available  on 
respondwts  to  the  Supplement. 
Comparisons  of  volunteer  activities  will 
be  possible  across  characteristics  such 
as  sex,  race,  age,  and  educational 
attainmeof  of  the  respondent.  It  is 
intended  that  the  Supplement  will  be 
conducted  annually,  if  resources  permit, 
in  order  to  gauge  cbanges  in 
volunteerism. 

n.  Desired  Focus  of  Comments 

The  Bi^eau  of  Labor  Statistics  is 
particulatlv  interested  in  comments 
that: 

•  EvaUate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utilitv.  and 
clarity  of  the  intorm.ttion  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Action 

Office  of  Management  and  Budget 
clearance  is  being  sought  for  the  CPS 
Volunteer  Supplement. 

Type  of  Review:  Extension  of  a      = 
currently  approved  collection. 

Agency  Bureau  of  Labor  Statistics. 

Title:  CPS  Volunteer  Supplement. 

OMB  Mumher:  1 220-01 76. 

Affected  Public:  Households. 

Total  Respondents:  1 1 2.000. 

Frequency:  Annually. 

Total  Responses:  112.000. 

Average  Time  Per  Response:  4 
minutes. 

Estimated  Total  Burden  Hours:  7.467 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  [operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington.  DC.  this  23rd  dav  of 
October.  2003. 

Cathy  Kazanowski. 

Chie).  Division  of  .Management  Systems. 
Bureau  of  Labor  Statistics. 
IFR  Dnr.  03-27828  Filed  1 1-4-03;  8:45  am] 
BILLING  CODE  4510-28-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  November  4.  2003  vja 
conference  call.  The  meeting  will  begin 
at  11  a.m.,  and  continue  until 
conclusion  of  the  Board's  agenda. 
LOCATION:  Strickland  Brockington  Lewis 
LLP.  Midtown  Proscenium.  Suite  2000. 
1170  Peachtree  Street.  NE..  Atlanta.  GA 
30309. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
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pursuant  to  a  vote  of  the  Board  of 
Directors  authorizing  the  executive 
session.  The  closing  is  authorized  bv  the 
relevant  provisions  of  the  Government 
in  the  Sunshine  Act  |5  U.S.C.  552b(6). 
(7)  and  (9)(b)]  and  the  corresponding 
provisions  of  the  Legal  Services 
Corporation's  implementing  regulation 
[45  CFR  1622.5(e).  (0(4)  and  (g)].  A  copy 
of  the  General  Counsel's  Certification 
that  the  closing  is  authorized  by  law 
will  be  available  upon  request. 

Matters  To  Be  Considered 

Open  Session 

1.  Approval  of  the  agenda. 

2.  Consider  and  act  on  whether  to  go 
into  executive  session. 

Closed  Session 

3.  Consider  and  act  on  internal 
personnel  matter. 

Open  Session 

4.  Consider  and  act  on  other  business. 

5.  Consider  and  act  on  adjournment  of 

moptinq, 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  Vice  President  for  Legal 
Affairs.  General  Counsel  &  Corporate 
Secretary,  at  (202)  295-1500. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
mav  notifv  Patricia  Batie.  at  (202)  295- 
1500. 

Dated:  October  31,  2003. 
Victor  M.  Fortuno. 

I 'ice  President  for  Legal  Affairs.  General 

Counsel  &■  Corporate  Secretary. 

[FR  Dor  0.1-2794.T  Filed  11-3-03;  10:45  am] 

BILLING  CODE  7050-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-143] 

NASA  Advisory  Council.  Space 
Science  Advisory  Committee:  Meeting 

AGENCY:  Natnindl  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC). 
DATES:  Monday,  November  17,  2003, 
8:30  a.m.  to  5:30  p.m.,  Tuesday, 


November  18.  2003,  8:30  a.m.  to  6  p.m., 
and  Wednesday,  November  19,  2003, 
8:30  a.m.  to  11  a.m. 

ADDRESSES:  National  Aeronautics  and 
Spate  .Administration,  Ames  Research 
Center.  NASA  Ames  Conference  Center 
(NACC).  Ball  Room,  500  Severyns 
Avenue.  Moffett  Field.  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT;  .M- 
Marian  R.  Norris.  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)358-4452. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— NASA  presentation  and  Comments  on 
HST  Options 

— SScAC  Subcommittee 

Recommendations  on  HST  Options 

— Subcommittee  Reports  on  Other 
Topics 

—Briefing  on  the  Status  of  NASA 
Sounding  Rocket  Programs 

— Discussion  on  Selection  of  Future 
Space  Science  Mission  Science 
Centers 

— Status  Report  on  the  Jupiter  lev 
Moons  Orbiter  (JIMO)  Science 
Definition  Team 

Interested  persons  wishing  to 
comment  in  writing  on  Hubble  Space 
Telescope  (HST)  servicing  and  end  of 
life  options  may  send  their 
contributions  by  U.S.  mail  to  the 
attention  of  Marc  S.  Allen,  Code  S. 
NASA  Headquarters.  Washington.  DC 
20546.  or  by  e-mail  to 
marc.anen@nasa.gov.  Contributions 
received  by  November  13  will  be 
distributed  to  Committee  members. 
Brief  comments  from  the  public 
attending  the  meeting  will  be  heard  bv 
the  committee,  subject  to  a  total  agenda 
time  allocation  for  these  comments  of  30 
minutes. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  to  the  meeting  will 
be  requested  to  sign  a  visitor's  register. 

June  W.  Edwards. 

Advisor}'  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  03-27876  Filed  11-4-03;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Reinstatement.  With  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
-viiTiinistration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
tn  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
December  5.  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  National  Credit  Union 
Administration.  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-518-6669.  e-mail: 
mcnamarn'' nnin  -■■:■ 

FOR  FURTHER  INFORMATION;  Requests  for 
additional  information  or  a  copv  of  the 
information  collection  request  should  be 
directed  to  Tracy  Sumpter  at  the 
National  Credit  Union  Administration, 
1775  Duke  Street.  Alexandria.  VA 
22314-3428. or  at (703)  518-6444. 
SUPPLEMENTARY  INFORMATION:  Proposal 
Uii  liiL-  iiiiitiwing  t.uileLtiun  of 
information: 

Title:  Community  Development 
Revolving  Loan  Program  for  Credit 
Union  Application  for  Funds. 

OMB  Number:  3133-0138. 

Form  Xumber:  None. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Description:  NCUA  requests  this 
information  from  credit  unions  to  assess 
financial  ability  to  repay  the  loans  and 
to  ensure  that  the  funds  are  used  to 
benefit  the  institution  and  the 
community  it  ser\^es.  The  respondents 
are  financial  institutions  that  serve 
specific  membership  groups. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  28. 

Estimated  Burden  Hours  Per 
Response:  9  hours. 

Frequency  of  Response:  Reporting,  on 
occasion  and  annually. 

Estimated  Total  Annual  Burden 
Hours:  252  hours. 

Estimated  Total  Annual  Cost:  SO. 
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Bv  the  National  Credit  Union 
Administration  Board  on  October  29.  2003. 
Becky  Baker, 
Secretary  of  the  Board 

(FR  Doc.  03-27764  Filed  11 -4-03:  8:45  am] 
BtLLING  COOe  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  National  Cirfidit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Annual  Burden 
Hours:  792  hours. 

Estimated  Total  AnnuatCost:  None. 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  03-27765  Filed  11-4-03;  8:45  am] 

BILLING  CODE  753&-01-P 


SUMMARY:  The  NCUA  intends  to  submit 

the  toUovvino  information  f:ollection  to 
the  Office  of  .Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  .-Xct  of  1995 
(Pub.  L.  104-13.  44  IJ.S.C.  Chapter  35). 
This  information  c:ollection  is  published 
to  obtain  comments  from  the  public. 
DATES:  (Comments  will  be  accepted  until 
lanuarv  5,  2004 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  NCUA  Clearance  Officer  listed 
below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration.  1775  Duke  Street, 
Ale.xandria.  VA  22314-3428.  Fax  No. 
703-518-6669.  e-mail: 
mcnamara@ncua.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration.  1775  Duke  Street. 
Alexandria,  VA  22314-3428.  or  at  (703) 
518-6444. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

Title:  Corporate  Credit  Union  Monthly 
Call  Report. 

OMB  Number:  3133-0067. 

Form  Sumber:  NCUA  5310. 

Type  of  Review:  Recordkeeping, 
reporting  and  monthlv. 

Description:  .NCUA  utilizes  the 
information  to  monitor  financial 
conditions  in  corporate  credit  unions, 
and  to  allocate  supervision  and 
examination  resources. 

Respondents:  Corporate  credit  unions, 
or  "banker's  banks"  for  natural  person 
credit  unions. 

Estimated  No.  of  Respondents/Record 
keepers:  33. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 

DATES:  Comments  will  be  accepted  until 
lanuarv  5,  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  conmients  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428,  Fax 
No.  (703)  518-6669,  e-mail: 
mcnamara@ncua.^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA'22314-3428,  or  at  (703) 
518-6444, 

SUPPLEMENTARY  INFORMATION:  Proposal 

for  the  following  collection  of 
information: 

Title:  Payment  on  Shares  by  Public  " 
Units  and  Nonmembers. 

OMB  Number:  3133-0114. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  5  CFR  701.32  limits 
nonmeinber  and  public  unit  deposits  in 
federally  insured  credit  unions  to  20 


percent  of  their  shares  or  Si. 5  million, 
whichever  is  greater.  The  collection  of 
information  requirement  is  for  those 
credit  unions  seeking  an  exemption 
from  the  above  limit. 

Respondents:  Credit  Unions  seeking 
an  exemption  from  the  limits  on  share 
deposits  by  public  unit  and  nonmember 
accounts  set  by  5  CFR  701.32. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Other.  As 
exemption  is  requested. 

Estimated  Total  Annual  Burden 
Hours:  40. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Becky  Baker. 
Secretary-  of  the  Board. 
[FR  Doc.  03-27766  Filed  11-4-03;  8:45  am] 

BILLING  COOE  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanuarv  5,  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  NCUA  Clearance  Officer: 
Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428,  Fax 
No,  (703)  518-6669,  E-mail: 
mcnamara&ncua.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428.  or  at  (703) 
518-6444. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 
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Title:  Part  715.  NCUA  Rules  and 
Regulations  (Existing  Parts  701.12  and 
701.13). 

OMB  Number:  3133-0059. 

Form  \' umber:  NA. 

Type  nt  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  The  rule  specifies  the 
minimum  annual  audit  a  credit  union  is 
required  to  obtain  according  to  its 
charter  type  and  asset  size,  the  licensing 
authority  required  of  persons 
performing  certain  audits,  the  auditing 
principles  that  apply  to  certain  audits, 
and  the  accounting  principles  that  m.ust 
be  followed  in  reports  filed  with  the 
NCUA  Board. 

Respondents:  Federal  credit  unions. 

Estimated  So.  of  Respondents/ 
Recordkeepers:  12.000. 

Estimated  Burden  Hours  Per 
Response:  5.75  hours. 

Frequency  of  Resportse:  Reporting  and 
annually. 

Estimated  Total  Annual  Burden 
Hours:  100.906  hours. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 

fFR  Doc  0,-S-27767  Filed  11-4-03:  8:45  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


summary:  The  NCUA  intends  to  submit 
th(>  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
I.iniiarv  '-<.  2004. 

ADDRESSES:  Interested  parties  are 
invited  tn  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  (703)  518-6b69.  E-mail: 
mcnamara@ncua.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request  should  be  directed  to  Tracv 
Sumpter  at  the  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  {703} 
518-6444 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information; 

Title:  Management  Official  Interlocks. 

OMB  Number:  3133-0152. 

Form  Number:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  PeLTX  711  of  NCUA's  Rules 
and  Regulations  directs  federally 
insured  credit  unions  that  want  to  share 
a  management  official  with  another 
financial  institution  to  either  apply  for 
approval  from  the  NCUA  Board  or 
maintain  records  to  show  the  eligibility 
for  a  small  market  share  exemption. 

Respondents:  All  federally  insured 
credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1. 

Estimated  Burden  Hours  Per 
Response:  3  hours. 

Frequency  of  Response: 
Recordkeeping.  Upon  application. 

Estimated  Total  Annual  Burden 
Hours:  3. 

Estimated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
Administration  Board  on  October  29.  2003. 
Bf'cky  Baker. 
iiprretory  of  the  Board. 
IFR  Dor.  03-27768  Filed  11-4-03;  8:45  am) 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

agency:  National  Credit  Union 
Aiiuiinistration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
January  5.  2004. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
No,  (703)  518-6669,  E-mail: 
mcnamara^ncua.Qov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428.  or  at  (703) 
SI  8-6444 

SUPPLEMENTARY  INFORMATION:  Proposals 
for  tlie  following  collection  of 
information: 

Title:  Production  of  Nonpublic 
Records  and  Testimony  of  Employees  in 
Legal  Proceedings, 

OMB  .\'umber:  3133-0146. 

Form  Number:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Respondents  will  most 
likely  be  persons  involved  in  legal 
proceedings. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  36. 

Estimated  Burden  Hours  Per 
Response:  2. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  72. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
.Administration  Board  on  October  29.  2003. 
Becky  Baker, 
Secretar\'  of  the  Board. 
IFR  Doc.  03-27769  Filed  11-4-03;  8:45  am] 

BILLING  CODE  7S3S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
t;u:  iuUowing  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
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DATES:  Comments  will  be  accepted  until 
[anuary  5,  2004. 

ADDRESSES:  Interested  parties  are 
in\ited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428.  Fax 
No.  (703)  518-6669,  E-mail: 
mcnamaraQ^nrua^nv 

FOR  FURTHER  INFORMATION  CONTACT: 

RfH|uests  for  additional  information  or  a 
cop\-  of  the  information  collection 
request  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alcxdndria.  VA  22314-3428,  or  at  (703) 
5I8-h444 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  coUecfion  of 
intormation: 

Title:  Charter  Conversions. 

DMB  Siimher:  3133-0153. 

Form  Xumber:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  Part  708  of  NCUA's  Rules 
and  Regulations  directs  credit  unions  to 
provide  members  with  information  to 
evaluate  a  charter  conversion  proposal. 
NCUA  needs  the  information  to  fulfill 
its  statutory  duty  to  administer  the 
inembership  vote. 

Respondents:  Federally  insured  credit 
unions. 

Estimated  No.  of  Respondents/ 
F{ecnrd  keepers:  10, 

Estimated  Burden  Hours  Per 
Response:  20  hours. 

Frequency  of  Response:  Reporting, 
Third  Party  Disclosure.  Other,  one  time 
only. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estunated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
.\dmini-;lration  Board  on  October  29,  2003. 
Betky  Baker, 
Secretary  of  the  Board. 
fFR  Doc.  03-27770  Filed  1 1-4-03:  8:45  ami 
BILLING  CODE  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for  a 
New  Collection;  Comment  Request 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 


the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 

DATES:  Comments  will  be  accepted  until 
December  5,  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil  McNamara 
(703)  518-6447.  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  (703)  518-6489,  E-mail: 
mcnamQra@ncua.gov. 

OMB  Beviewer:  Mr.  Joseph  F,  Lackey 
(202)  395-4741,  Office  of  Management 
and  Budget.  Room  10226.  New- 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 

Nfil  Mf  N'amara,  (703)  518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  new  collection  of 
information: 

OMB  Number:  3133- 

Form  Number:  N/A. 

Type  &fRevieiv:  New  collection. 

Title:  12  CFR  741,11  of  NCUA's  Rules 
and  Regiilations.  Foreign  Branching. 

Descr^?/on;  Section  741.11  contains  a 
provision  that  any  insured  credit  union 
must  apply  for  and  receive  approval 
from  the  regional  director  before 
establishing  a  credit  union  branch 
outside  <he  United  States  unless  the 
foreign  branch  is  located  on  a  United 
States  military  institution  or  embassy 
outside  the  United  States.  The 
application  must  include  (1)  a  business 
plan.  (2)1  written  approval  by  the  state 
supervi^jr}'  agency  if  the  applicant  is  a 
state-chirtered  credit  union,  and  (3) 
documentation  evidencing  written 
permission  from  the  host  country  to 
establish  the  branch  that  explicitly 
recognizes  NCUA's  authority  to  examine 
and  take!  any  enforcement  actions,  to 
include  conservatorship  and  liquidation 
actions.  : 

Estimated  No.  of  Respondents/ 
Recordkeepers:  10. 

Estimated  Burden  Hours  Per 
Respond:  16  hours. 

Frequency  of  Response:  Reporting  and 
other  (one  time  only). 

Estimdted  Total  Annual  Burden 
Hours:  IfeO. 

Estimated  Total  Annual  Cost:  $  0. 


By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003, 
Becky  Baker. 
Serrotary  of  the  Board. 
(PR  Doc.  03-27771  Filed  1 1-4-U3;  8:45  amf 

BILLING  CODE  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submissions  to  OMB  for 
Reinstatement,  With  Change  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  intends  to  submit 

the  following  information  colloction  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L,  104-13,  44  U,S.C.  Chapter  35), 
This  information  collection  is  published 
to  obtain  comments  from  the  public, 
DATES:  Comments  will  be  accepted  until 
Januar\  5.  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No,  703-518-6669,  E-mail: 
mcnamarar!  ncua.fiov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration.  1775  Uuke  Street, 
Alexandria.  VA  22314-3428,  or  at  (703) 
518-fi444 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collections  of 
information: 

Tjfye.- Community  Development 
Revolving  Loan  Program  for  Credit 
Unions  Application  for  Technical 
Assistance. 

GMB  Number:  3133-0137. 

Form  Number:  None. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Description:  NCUA  requests  this 
information  from  credit  unions  to 
ensure  that  the  funds  are  distributed  to 
aid  in  providing  member  services,  and 
enhancing  credit  union  operations. 

Respondents:  Federal  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  116. 


Federal  Register   Vol    68.  No.  214 /Wednesday.  November  .5.  2003 /Notices 


62635 


Estimated  Burden  Hours  Per 
Response:  1  hour 

Frequency  of  Response:  Reporting  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  1 16  hours. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
.Administration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 

|FR  Doc.  03-27772  Filed  11^-03;  8:45  am] 
BILLING  CODE  753&-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA), 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-1,3.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanurirv  ,t.  2004. 

ADDRESSES:  Interested  parties  are 
mvited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Neil  McNamara, 
National  Credit  Union  Administration. 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  703-518-6669,  E- 
mail:  mcnamarn&ncua.f;ov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  (703) 
518-6444, 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

Title:  Leasing — Statistical 
Documentation  Required  for  a 
Guarantor  of  a  Residual  Value, 

OMB  Number:  3133-0151. 

Form  Number:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  Part  714  of  NCUAs  Rules 
and  Regulations  directs  federal  credit 


unions  to  evaluate  whether  a  guarantor 
of  a  residual  value  has  the  financial 
resources  to  meet  the  guarantee. 

Respondents:  All  Federal  credit 
unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  380. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Annual  Burden 
Hours:  760. 

Estimated  Total  Annual  Cost: 
$13,300. 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
(PR  Doc.  0.3-27773  Filed  11-4-03;  8:45  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
lanuan,'  5.  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  NCUA  Clearance  Officer: 
Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-518-6669.  E-mail: 
mcnamara@ncua.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  (703) 
518-6444. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  fuilowing  collection  of 
information: 

Title:  Written  Reimbursement  Policy. 

OMB  Number:  3133-0130. 


Form  Number:  .None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  Each  Federal  Credit 
Union  (FCU)  must  draft  a  written 
reimbursement  policy  to  ensure  that  the 
FCU  makes  payments  to  its  director 
within  the  guidelines  that  the  FCU  has 
established  in  advance  and  to  enable 
examiners  to  easily  verify  compliance 
by  comparing  the  policy  to  the  actual 
reimbursements. 

Respondents:  All  Federal  credit 
unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6,897. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Other.  Once 
and  update. 

Estimated  Total  Annual  Burden 
Hours:  3.462  hours. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
.\dministration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  03-27774  Filed  11-4-03:  8.45  am] 

BILUNG  CODE  753S-01-P 


NATIONAL  CREDIT 
ADMINISTRATION 


UNION 


Agency  Information  Collection 
Activities:  Submission  to  OMB  tor 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
■  :n:  .-.rv  5.  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  wAritten  comments  to 
the  NCUA  Clearance  Officer: 
Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-518-6669,  E-mail: 
mcnamara@ncua.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
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request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428,  or  at  (703) 

518-6444 

SUPPLEMENTARY  INFORMATION:  Proposal 

for  the  tolldwiiii;  rollei  tion  of 
information: 

Titir  Df'siynation  of  Low  Income 
Status. 

OMB  \ umber:  3133-0117. 

Form  S'umber:  None,  - 

7\pe  nt  Rp\ipw-  Reinstatement, 
without  changf.  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Dfscnption:  Under  section  107(6)  of 
the  Ff^-dfral  Credit  Union  .\ct.  12  U.S.C. 
1757(6).  and  §701.34  of  NCUA 
Regulations,  12  CFR  701.34,  credit 
unions  that  serve  predominantly  low- 
income  members  can  accept 
nonmomber  share  accounts  from  any 
source  if  the  credit  union  obtains  a  low 
income  designation  from  NCUA. 

Rpspondents:  Certain  credit  unions 
that  serve  predominantly  low  income 
ni-'nibers. 

Estimated  No.  of  Respondents/ 
Rpcordkeepers:  15. 

Estimated  Burden  Hours  Per 
Response:  15  hours. 

Frequency  of  Response: 
Recordkeeping  and  other,  once. 

Estimated  Total  Annual  Burden 
finurs:  225  hours. 

Estimated  Total  Annual  Cost: 
S3. BOO, no. 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Be(  kv  Baker, 
ierrefan-  of  the  Board. 
[FR  Dor.  03-27773  Filed  11-4-03;  8:45  am) 

BILLING  CODE   7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  is  submitting  the 

following  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  .Act  of  1995 
(Pub,  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public, 

DATES:  Comments  will  be  accepted  until 
Januarv  5.  2004. 


ADDRESSES:  Interested  parties  are 

invited  to  submit  written  comments  to 
the  NCUA  Clearance  Officer  listed 
below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  Fax  No. 
703-518-6669.  E-mail: 
mcnamasa@ncua.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  (703) 
518-6444. 

SUPPLEMENTARY  INFORMATION:  Proposal 
ior  the  following  collection  of 
information: 

Title:  12  CFR  part  708b— Mergers  of 
Federally  Insured  Credit  Unions. 

OMB  Sfumber:  3133-0024. 

Form  dumber:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collectiori  for  which  approval  has 
expired. 

Description:  The  rule  sets  forth  merger 
procedures  for  federally  insured  credit 
unions.     ' 

Responflents:  All  credit  unions. 

Estimated  No.  of  Respondents/Record 
keepers:  304. 

Estimated  Burden  Hours  Per 
Responsel  15  hours. 

Frequency  of  Response:  Other. 
Information  disclosures  required  are 
made  on  ^n  on-going  basis. 

Estimated  Total  Annual  Burden 
Hours.  4,360, 

Estimatpd  Total  Annual  Cost: 
S67.853.0p. 

By  the  Nbtional  Credit  Union 
.Administration  Board  on  October  29,  2003. 
Becky  Baker, 
Secretary  ckthe  Board. 
[FR  Dor:.  03-27776  Filed  11-4-03';  8:45  am] 
BILUNG  CODE  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  .Act  of  1995 
(Pub,  L.  104-13,  44  U.S,C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comi.ients  from  the  public. 

DATES:  Comments  will  be  accepted  until 
lanuarv  5.  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  NCUA  Clearance  Officer  listed 
below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Crt>dit  I'nion 
Administration.  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
No.  703-518-6669,  E-mail: 
mcnamara&ncua.gcx . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  VA  22314-.M28.  or  at  (703) 
518-0444 

SUPPLEMENTARY  INFORMATION:  Prt)posal 

for  the  lr)l|(j\\  ing  colUnrtion  of 
information: 

Title:  Federal  Credit  Union  (FCU) 
Membership  Applications  and  Denials. 
OMB  \'umt)er:  31 33-0052, 
Form  Number:  N/A 

Type  of  Review:  Reinstatement, 
without  change,  of  a  pre\  iously 
approved  collection  for  which  approval 
has  expired, 

Descr/pfvon;  Article  II,  section  2  of  the 
FCU  Bylaws  requires  persons  applving 
for  membership  in  an  FCU  to  complete 
an  application.  The  Federal  Credit 
Union  Act  directs  the  FCU  to  provide 
the  applicant  with  written  reasons  when 
the  FCU  denies  a  membership 
application. 

Respondents:  All  Federal  Oedit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers :  1.722. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response: 
Recordkeeping,  Reporting  and  On 
occasion. 

Estimated  Total  Annual  Burden 
Hours:  1,722, 

Estimated  Total  Annual  Cost:  N/A, 

By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003. 
Bet;ky  Baker. 
Secretary  of  the  Board. 
(FR  Doc.  03-27777  Filed  11-4-03:  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  Ndti.inal  Credit  Union 
Admini.stration  iNCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 

the  foilnwinp  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-1.3.  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
January  5,  2004. 

ADDRESSES:  hiterested  parties  are 
in\ited  tn  submit  written  comments  to 
the  NCUA  Clearance  Officer  listed 
below: 

Clearance  Officer:  Mr.  Neil 
McNamara.  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428,  Fax 
No.  703-518-6669.  E-mail: 
mcnainaraf!  ncua.f;ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request,  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Admmistration,  1775  Duke  Street, 
Alexandria.  VA  22314-3428,  or  at  (703) 
518-6444 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

Title:  Credit  Committee  Records. 

OMB  Sumber:  31  33-0058. 

Form  Xumber:  N/A. 

Type  of  Review:  Reinstatement. 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  The  standard  FCU 
Bylaws  require  an  FCU  to  maintain 
records  of  its  loan  approvals  and  ^ 
denials. 

Respondents:  All  Federal  Credit 
L'nions, 

Estimated  \'o.  of  Respondents/ 
Recordkeepers:  6,888. 

Estimated  Burden  Hours  Per 
Response:  8  hours. 

Frequency  of  Response: 
Recordkeeping.  Other,  twice  a  month. 

Estimated  Total  Annual  Burden 
Hours:  55.104  hours 

Estimated  Total  Annual  Cost: 
$926,298.24. 


By  the  National  Credit  Union 
Administration  Board  on  October  29,  2003.. 
Becky  Baker, 
Secretary  of  the  Board. 
!FR  Doc.  03-27778  Filed  11-4-03;  8:45  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement.  Without  Change,  of  a 
Previously  Approved  Collection: 
Comment  Request 

AGENCY:  Ndtional  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
'  -.iii.drv  5.  2004. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428,  Fax 
No.  703-518-6669,  E-mail: 
mcnamara@ncua.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  information  collection 
request  should  be  directed  to  Tracy 
Sumpter  at  the  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  (703) 
518-6444. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

Title:  12  CFR  Part  703  Investment  and 
Deposit  Activities. 

OMB  Number:  3133-0133. 

Form  Number:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Description:  To  ensure  that  federal 
credit  unions  make  safe  and  sound 
investments,  the  rule  requires  that  thev 
establish  written  investment  policies 
and  review  them  annually,  document 
details  of  the  individual  investments 
monthly,  ensure  adequate  broker/dealer 
selection  criteria  and  record  credit 
decisions  regarding  deposits  in  certain 
financial  institutions. 


Respondents:  Federal  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6.147. 

Estimated  Burden  Hours  Per 
Response:  44.82  hours. 

Frequency  of  Response: 
Recordkeeping.  Reporting.  On  Occasion. 
Quarterly. 

Estimated  Total  Annual  Burden 
Hours:  275,527  hours. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
Administration  Board  October  29,  2003, 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  03-27779  Filed  1 1-4-03;  8:45  am) 

BILLING  CODE  7S35-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
Humanities  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 
in  Room  716.  from  9  a.m.  to  5:30  p.m., 
on  Monday,  November  17,  2003. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  January 
1,2004. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
luly  19.  1993.  I  have  determined  that  the 
meeting  would  fall  within  exemption  (4) 
of  5  U.S.C.  552(b)  and  that  it  is  essential 
to  close  the  meeting  to  protect  the  free 
exchange  of  views  and  to  avoid 
interference  with  the  operations  of  the 
Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Acting  Advisory  Committee 
Management  Officer.  Heather  Gottry, 
1100  Pennsylvania  Avenue,  NW., 
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Washington.  DC  20506.  or  call  202/606- 

8322. 

Hf  ather  Gottry, 

Acting  Advisoiy  Committee  Management 

Officer. 

|FR  Uo(  ,  0:^-27788  Filed  11-4-03;  8;45  am] 

BILLING  CODE  753&-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities 
Advisory  Committee;  Notice  of  Meeting 

Ocaober  U).  2003. 

Pursuant  to  tho  provisions  of  the 

Federal  .Advisory  Committee  Act  (Pub. 
L.  92-4H:i,  as  amended)  notice  is  hereby 
uiven  the  National  Council  on  the 
Humanities  will  meet  in  Washington, 
DC  on  November  17-18.  2003. 

The  purpose  of  the  meeting  is  to 
.idvi^e  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  from  and  gifts  offered 
til  the  Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman 

The  meeting  will  be  held  in  the  Old 
Post  Ofhce  Building.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  17-18,  2003.  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4). (c)(6)  and  (c)(9)(B)  of 
section  ,T52b  of  title  5.  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential:  information 
of  a  personal  nature  the  disclosure  of 
which  would  constitute  a  clearlv 
unwarranted  in\asion  of  personal 
privacy:  and  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action.  I  have  made 
this  determination  under  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authoritv  dated  July  19. 
1993. 

The  agenda  for  the  session  on 
November  17.  2003  will  be  as  follows: 

Committee  Meetings 

(Open  to  the  Public) 

Policy  Discussion 

9-10:30  a.m. 
Challenge  Grants/Public  Programs — 

Room  420 
Education  Programs — Room  507 
Preservation  and  Access — Room  415 
Research  Programs — Room  315 

9:30-10:30  a.m. 


FederaVState  Partnership — Room  527 
(Closed  td  the  Public) 

Discussion  of  specific  grant  applications 
and  programs  before  the  Council 

10:30  a.m.  until  adjourned 

Challenge  Grants/Public  Programs — 
Rooin  420 

Education  Programs — Room  507 

Federaii/State  Partnership — Room  527 

Preservation  and  Access — Room  415 

Research  Programs — Room  315 

2-3:30  p.m. 

Heroes  pf  History  Lecture — Room  527 

The  morning  session  on  November  18, 
2003  will  convene  at  9  a.m..  in  the  1st 
Floor  Council  Room  M-09.  and  will  be 
open  to  the  public,  as  set  out  below.  The 
agenda  for  the  morning  session  will  be 
as  follows: 

A.  Minutes  of  the  Previous  Meeting 

B.  Reports 

1.  Introductory  Remarks 

2.  Staff  Report 

3.  Congressional  Report 

4.  Budast  Report 

5.  Repots  on  Policy  and  General 

Mattdrs 

a.  Challenge  Grants/Public  Programs 

b.  Education  Programs 

c.  Federal/State  Partnership 

d.  Presdrvation  and  Access 

e.  Research  Programs 

f.  Heroes  of  History  Lecture 

The  renaainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
and  closed  to  the  public  for  the  reasons 
stated  above. 

Further  information  about  this 
meeting  can  be  obtained  from  Heather 
Gottry.  Acting  Advisory  Committee 
Management  Officer,  National 
Endowmeait  for  the  Humanities,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  or  by  calling 
(202)  606-8322,  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 

Heather  Gottry, 

Acting  Ad\^isor\'  Committee.  Management 

Officer.       I 

[FR  Doc  03-27787  Filed  11-4-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-36239-ML  and  ASLBP  No. 
03-81 4-01-ML] 

Atomic  Safety  and  Licensing  Board 
Panel;  in  the  Matter  of  CFC  Logistics, 
Inc.  (Materials  License);  Notice  of 
Hearing  and  of  Opportunity  To  Petition 
for  Leave  To  Intervene  or  To 
Participate  as  an  Interested 
Governmental  Entity 

October  30,  200:i. 

Before  Administrative  Judges:  Michael  C. 
Farrar.  Presiding  Ofticer;  Dr.  Charles  N. 
Kelber.  .Special  .Assistant. 

In  this  proceeding,  certain  named 
residents  of  the  Quakertown. 
Pennsylvania  area  requested  a  hearing 
to  challenge  the  application  of  CFC 
Logistics,  Inc..  for  an  NRC  license  to 
operate  a  cobalt-60  irradiator  at  the  CFC 
food  processing  warehouse  not  far  from 
their  residences.  By  Memorandum  and 
Order  issued  July  7,  2003.  the 
Commission  referred  the  hearing  request 
to  the  Atomic  Safety  and  Licensing 
Board  Panel's  Chief  Administrative 
Judge  for  appointment  of  a  Presiding 
Officer  to  conduct  a  10  CFR  part  2, 
subpart  L  informal  adjudicatory 
proceeding  on  the  pending  matter. 

The  above-named  Presiding  Officer 
and  Special  .Assistant  were  appointed 
on  Julv  14.  2003.  Sep  68  FR  42.785-86 
(July  18,  2003).  The  NRC  Staff  issued 
CFC  the  requested  license  on  August  27, 
2003.  subject  to  the  outcome  of  this 
adjudicatory  proceeding  Bv 
Memorandum  and  Order  (.LBP-03-20) 
issued  on  October  29,  2003,  the 
Presiding  Officer  granted  the  hearing 
request. 

In  light  of  the  foregoing,  please  take 
notice  that  a  hearing  will  be  conducted 
in  this  proceeding.  As  noted  above,  this 
hearing  will  be  governed  h\  the 
informal  hearing  procedures  set  forth  in 
10  CFR  part  2,  subpart  L  (10  CFR 
2.1201-63).  The  parties  currentlv 
designated  as  participating  in  this 
proceeding  are  three  of  the  Quakertown 
residents  (Andrew  Ford,  Kelly  Helt  and 
Tom  Helt)  and  CFC  Logistics, With  the 
precise  role  of  the  NRC  Staff  not  vet 
defined.  The  hearing  will  begin  with 
written  evidentiary  presentations,  at  a 
time  yet  to  be  determined,  on  those 
"areas  of  concern"  advanced  bv  the 
residents  and  found  "germane"  in  the 
Presiding  Officer's  October  29  decision. 
Oral  presentations  will  be  at  the 
Presiding  Officer's  discretion,  if  needed 
to  create  an  adequate  record  for 
decision.  10  CFR  2.1235. 

Further,  in  accordance  with  10  CFR 
2.1205(j),  (k)  and  2.1211(b),  please  take 
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notice  of  the  opportunity,  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  notice  of  hearing  in  the  Federal 
Register,  for  (1)  anv  person  vvhdsr 
interest  may  be  affected  by  this 
proceeding  to  file  a  petition  for  leave  to 
intervene;  and  for  (2)  any  interested 
governmental  entity  to  file  a  request  to 
participate.  The  following  criteria 
govern  those  two  categories: 

•  Any  petition  for  leave  to  intervene 
must  set  forth  the  information  required 
by  10  CFR  2.1205(e),  including  a 
detailed  description  of  (1)  the  interest  of 
the  petitioner  in  the  proceeding;  (2)  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  petitioner  should  be 
permitted  to  intervene  with  respect  to 
the  factors  set  forth  in  10  CFR  2, 1205(h): 

(3)  the  petitioner's  areas  of  concern 
regarding  the  application/liceRse;  and 

(4)  the  circumstances  establishing  that 
■  the  petition  to  intervene  is  timelv  in 

accordance  with  10  CFR  2.1205(d). 

•  Under  10  CFR  2.1211(b),  any 
request  to  participate  by  an  interested 
governmental  entity  must  state  with 
reasonable  specificity  the  requestor's 
areas  of  concern  regarding  the  CFC 
activitv  that  is  the  subject  of  the 
application/ license. 

All  prospective  participants  should  be 
aware  that,  pursuant  to  10  CFR 
2.1205(n),  the  Presiding  Officer  may 
take  steps  "in  the  interest  of  avoiding 
repetitive  factual  presentations  and 
argument"  at  the  hearing,  and  thus  will 
likely  consider  consolidating 
presentations  bv  parties  having  similar 
concerns. 

In  addition,  pursuant  to  lU  CFR 
2,1 211  (a),  any  person  not  a  party  to  the 
proceeding  mav  submit  a  written 

limited  appearance"  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence,  but  may  assist 
the  Presiding  Officer  and/or  parties  in 
the  definition  of  the  issues  being 
considered.  Persons  wishing  to  submit  a 
written  limited  appearance  statement 
should  send  it  to  the  Office  of  the 
Secretary  (Attention:  Docketing  and 
Service  Branch).  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  Two  copies  of  the 
statement  should  also  be  served  on  the 
Office  of  the  Atomic  Safetv  and 
Licensing  Board  Panel  at  the  same  NRC/ 
DC  address. 

In  his  October  29.  2003  Order,  the 
Presiding  Officer  directed  that  on  or 
before  Friday,  November  28,  2003,  the 
NRC  Staff  prepare  and  submit  the 
hearing  file  for  this  proceeding.  Once 
the  hearing  file  is  received  and  anv 
needed  prehearing  conferences  are  held. 
the  Presiding  Officer  will,  pursuant  to 


10  CFR  2.1233,  establish  a  schedule  for 
the  filing  of  written  presentations  by  the 
above-named  residents  and  by  CFC  (and 
perhaps  by  the  NRC  Staff),  which 
presentations  may  be  subject  to 
supplementation  to  accommodate  the 
grant  of  any  intervention  petition  or 
request  to  participate  by  an  interested 
governmental  entity.  After  receiving  the 
parties'  written  presentations,  the 
Presiding  Officer  mav,  pursuant  to  10 
CFR  2.1233(a).  2.1235,  submit  written 
questions  to  the  parties  or  any  interested 
governmental  entity  or  provide  an 
opportunity  for  oral  presentations  by 
any  party  or  interested  governmental 
entity,  which  may  include  oral 
questioning  of  witnesses  by  the 
Presiding  Officer. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  NRC  Headquarters  in  Rockville. 
Maryland,  Additionally,  documents  are 
available  electronically  through  the 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS), 
with  access  to  the  public  through  the 
NRC's  Internet  Web  site  Public 
Electronic  Reading  Room  link  at 
http://www.nrc.gov/reading-rm/ 
adams.html.  Also,  general  information 
regarding  the  conduct  of  agency 
adjudicator}-  proceedings,  including  the 
provisions  of  10  CFR  part  2.  subpart  L, 
can  be  found  by  accessing  the  NRC 
hearing  process  page  at  http:// 
ww^v.nrc.gov/what-we-do/regulatory/ 
adjudicatory/hearing-prohtml. 

Dated:  Rockville,  Marvland.  October  30. 
2003. 

By  the  Presiding  Officer. 
Michael  C.  Farrar. 
Administrative  Judge. 
(PR  Doc.  03-27806  Filed  11-4-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-413] 

Duke  Energy  Corporation:  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Energy 
Corporation  (the  licensee)  to  withdraw 
its  October  15.  2003.  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-35  for  the 
Catawba  Nuclear  Station,  Unit  No.  1, 
located  in  York  County,  South  Carolina. 

The  proposed  amendment  would 
have  revised  the  Technical 


Specifications  to  allow  the  continued 
operation  of  Catawba  Unit  1  with  only 
one  fully-operable  train  of  the 
Containment  Spray  System  until 
midnight  on  November  9.  2003. 

The  Commission  had  previouslv 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  The  Herald  newspaper  on  October 
19.  20  and  21,  2003,  and  the  Charlotte 
Obser\'er  newspaper  on  October  20  and 
21.  2003.  However,  by  letter  dated 
October  22,  2003.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15,  2003,  and 
the  licensee's  letter  dated  October  22. 
2003,  which  withdrew  the  application 
for  license  amendment.  Documents  mav 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
Public  File  Area  01F21.  11555 
Rockville  Pike  (first  fioor).  Rockville. 
Mar\'land.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agenc^-vkide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
WHy^-.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209.  or  301-415-4737  or  by  email 
to  pdrmnrcgov. 

Dated  at  Rockville.  Marvland.  this  24lh  dav 
of  October  2003. 

For  the  Nuclear  Regulator\'  Commission. 
Sean  E.  Peters, 

Project  Manager.  Section  1 ,  Project 
Directorate  li.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Dor  0.^-27800  Piled  11-4-03:  8:45  ami 
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COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

PSEG  Nuclear.  LLC:  Notice  of 
Issuance;  Correction 

AGENCY:  Nuclear  Regulatory- 
Commission. 
ACTION:  Notice  of  issuance;  correctioa. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  October  14,  2003  (68  FR  59228)^  that 
incorrectly  stated  implementation  date 
requirements  for  Amendment  No.  259  to 
Facility  Operating  License  DPR-70  for 
the  Salem  Nuclear  Generating  Station, 
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Unit  No.  1.  The  effective  date  for  the 
license  amendment  issued  on  October  1, 
2003.  should  be  "as  of  its  date  of 
issuance  and  shall  be  implemented 
prior  to  the  e.xit  from  Refuelinu  Outage 
1R16" 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Fretz,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatorv 
Commission.  Washington,  DC  20555- 
0001:  telephone  (301)  415-1324.  e-mail: 
rxf&nrr.gov. 

Dated  in  Rockville.  Marviand,  this  28th 
day  of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  VVunder. 

Projfct  MnnagtT.  Section  2,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  ofMuclear  Reactor 
Regulation. 

iPR  Doc,  03-27801  Filed  11^-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company 
(SNC),  Joseph  M.  Farley  Nuclear  Plant. 
Units  1  and  2;  Notice  of  Opportunity 
for  Hearing  Regarding  the  Application 
for  Renewal  of  Facility  Operating 
License  Nos.  NPF-2  and  NPF-8  for  an 
Additional  20- Year  Period 

The  U.S.  Nuclear  Regulatorv 
Commission  {NRC  or  the  Commission) 
is  considering  an  application  for  the 
renewal  of  Operating  License  Nos.  NPF- 
2  and  NPF-8.  which  authorize  the 
Southern  Nuclear  Operating  Company 
(SNC)  to  operate  loseph  M.  Farley 
Nuclear  Plant.  L'nits  1  and  2,  at  2'775 
megawatts  thermal  for  each  unit.  The 
renewed  licenses  would  authorize  the 
applicant  to  operate  Farley  Nuclear 
Plant.  Units  1  and  2,  for  an  additional 
20  years  beyond  the  period  specified  in 
the  current  licenses.  The  current 
operating  licenses  for  Joseph  M.  Farley 
Nuclear  Plant.  Units  1  and  2.  will  expire 
on  fune  25.  2017.  and  March  31.  2021, 
respectively. 

On  September  15.  2003,  the 
Commission's  staff  received  an 
application  from  the  SNC,  fded 
pursuant  to  10  CFR  part  54.  to  renew  the 
Operating  License  Nos.  NPF-2  and 
NPF-8  for  Joseph  .M.  Farley  Nuclear 
Plant,  Units  1  and  2.  respectively.  A 
Notice  of  Receipt  and  Availability  of  the 
license  renewal  applicaticii.  "Southern 
Nuclear  Operating  Company.  Joseph  M. 
Farley  Nuclear  Plant;  Notice  of  Receipt 
and  Availability  of  Application  for 
Renewal  of  Facility  Operating  License 
Nos.  NPF-2  and  NPF-8  for  an 


Additional  20-Year  Period,"  was 
published  in  the  Federal  Register  on 
October  6.  2003  (68  FR  57715). 

The  Commission's  staff  determined 
that  SNC  had  submitted  information  in 
accordance  with  10  CFR  54.19.  54.21. 
54.22.  54.23.  and  51.53(c)  that  is 
acceptable  for  docketing.  "Southern 
Nuclear  Operating  Company  (SNC). 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2;  Notice  of  Acceptance  for 
Docketing  of  the  Application  Regarding 
Renewal  of  Facility  Operating  License 
Nos.  NPF-2  and  NPF-8  for  an 
Additional  20- Year  Period."  was 
published  in  the  Federal  Register  on 
October  30.  2003  (68  FR  61835). 

Before  issuance  of  each  requested 
renew  ed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  NRC's  rules  and 
regulations.  In  accordance  with  10  CFR 
54.29.  the  NRC  will  issue  a  renewed 
license  on  the  basis  of  its  review  if  it 
finds  that  actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to  (1)  managing  the  effects  of 
aging  during  the  period  of  extended 
operation  on  the  functionality  of 
structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB),  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Coonmission's  regulations. 

Additionallv,  in  accordance  with  10 
CFR  51.95(c).  the  NRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission's 
NUREr>-1437.  "Generic  Environmental 
knpact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,"  dated  May 
1996.  Pursuant  to  10  CFR  51.26.  and  as 
part  of  the  environmental  scoping 
process,  the  staff  intends  to  hold  a 
public  scoping  meeting.  Detailed 
information  regarding  this  meeting  will 
be  included  in  a  future  Federal  Register 
notice.  As  discussed  further  herein,  in 
the  event  that  a  hearing  is  held,  issues 
that  may  be  Utigated  will  be  confined  to 
those  pertinent  to  the  foregoing. 

Within  30  days  from  the  date  of 
publication  of  this  Federal  Register 
notice,  the  applicant  may  file  a  request 
for  a  hearing,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 


licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714.  Interested 
persons  should  consult  a  current  copy 
of  10  CFR  2.714.  which  is  available  at 
the  Commission's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  on  the  NRC 
Web  site  at  http://i\-ww. nrr.gov/Kading- 
rm.html.  If  a  request  for  a  hearing  or  a 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
(ASLB)  designated  by  the  Commission 
or  by  the  Chairman  of  the  ASLB  Panel 
will  rule  on  the  request(s)  and/or 
petition(s).  and  the  Secretary  or  the 
designated  ASLB  will  issue  a  notice  of 
hearing  or  an  appropriate  order.  In  the 
event  that  no  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  NRC  may.  upon 
completion  of  its  evaluations  and  upon 
making  the  findings  required  under  10 
CFR  parts  51  and  54,  renew  the  licenses 
without  further  notice. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularitv  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  31  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  die  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition. 
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the  petitioner  shall  providf  a  brief 
e.xplanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulators'  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
it  may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852-2738,  by  the  above 
date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  heanngdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
the  petition  for  leave  to  intervene 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  Again,  because  of  the 
continuing  disruptions  in  delivery  of 
mail  to  the  United  States  Government 
offices,  it  is  requested  that  copies  be 
transmitted  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by 
e-mail  to  OGCMinlCenter@nrc.gov.  A 
copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Mr.  J.B.  Beasley,  Jr.,  Vice 


President,  Southern  Nuclear  Operating 
Company.  P.O.  Box  1295.  Birmingham 
Alabama  35201. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  ASLB  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
Nuclear  Reactors  icon  on  the  NRC's  Web 
page  at  http://ww'w. nrc.gov/reactors/ 
operating/licensing/renewal. html. 

A  copy  of  the  application  to  renew  the 
operating  licenses  for  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  is 
available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Marvland  20852- 
2738.  and  on  the  NRC's  Web  page  at 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications/ 
farley.html  while  the  application  is 
under  review.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  A  copy  of  the 
application  to  renew  the  operating 
licenses  for  Joseph  M.  Farley  Nuclear 
Plant,  Units  1  and  2,  is  also  available 
electronically  through  the  NRC's 
Electronic  Reading  Room  on  the  Internet 
at  http://wvi-w.nrc.gov/reading-rm/ 
adams.html  under  ADAMS  Accession 
Number  ML032721356.  Persons  who  do 
not  have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  Public  Document  Room 
(PDR)  Reference  staff  at  1-800-397- 
4209.  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

The  staff  has  verified  that  a  copy  of 
the  license  renewal  application  for  the 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  is  also  available  to  local  residents 
near  the  Farley  Nuclear  Plant  at  the 
Houston  Love  Memorial  Library.  212 
West  Burdeshaw  Street,  Dothan, 
Alabama  36303-4421, 

Dated  at  Rockville.  Maryland,  this  30th  dav 
of  October.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulator^'  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  03-27803  Filed  11^-03;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

SIP  Nuclear  Operating  Company,  et 
al..  South  Texas  Project,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Application  Regarding  Proposed 
Corporate  Restructuring  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  the  issuance  ofan  order 
under  Section  50.80  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
approving  the  indirect  transfer  of 
Facility  Operating  Licenses  Nos.  NPF- 
76  and  NPF-80  for  South  Texas  Project 
(STP).  Units  1  and  2.  respectively,  to  the 
extent  held  by  Texas  Genco.  LP  (Texas 
Genco). 

The  application  requests  the  consent 
of  the  NRC  to  the  proposed  indirect 
transfer  of  control  of  the  STP.  Units  1 
and  2.  licenses  by  virtue  of  the  transfer 
of  ownership  of  approximately  81 
percent  of  the  stock  of  Te.xas  Gencos 
parent  company.  Texas  Genco  Holdings 
Inc.,  from  CenterPoint  Energy.  Inc..  to 
Reliant  Resources.  Inc.  The  transaction 
would  result  in  the  indirect  transfer  of 
Texas  Gencos  30.8  percent  undivided 
ownership  interest  in  STP.  Units  1  and 
2.  In  addition  to  its  30.8  percent 
undivided  ownership  interest  in  STP. 
Units  1  and  2,  Texas  Genco  holds  a 
corresponding  30.8  percent  interest  in 
STP  Nuclear  Operating  Company 
(STPNOC).  a  not-for-profit  Texas 
corporation,  which  is  the  licensed 
operator  of  STP.  Units  1  and  2.  The 
application  further  requests,  as 
necessary,  approval  of  the  indirect 
transfer  of  control  of  this  30.8  percent 
interest  in  STPNOC.  to  the  extent  such 
indirect  transfer  requires  NRC  approval 
by  reason  of  the  transaction  described 
above. 

Pursuant  to  10  CFR  50.80.  no  license 
shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Commission 
gives  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto.  Before  issuance  of  the 
proposed  Order,  the  Commission  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 
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The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  December  5.  2003,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and.  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
inter\eae  should  he  filed  in  accordance 
with  the  (Commission's  rules  of  practice 
set  forth  in  subpart  M.  'Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon:  Mr.  John  E.  Matthews,  Morgan, 
Lewis  &  Bockius.  LLP,  1111 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  attorney  for  the 
licensee;  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (e-mail  address 
for  filings  regarding  licen.se  transfer 
cases  only:  OGCLTa.XRC.govj:  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held,  and  designating  the 
Presiding  Officer  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
November  25.  2003,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and.  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 


decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory'  Commission,  Washington, 
DC  20555^0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
September  29,  2003,  a  nonproprietary 
version  of  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North.  Public  File  Area  01  • 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 

http://w^\-}i\'. nrc.gov/reading-rm/adams/ 
html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems 
accessing  the  document  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  send  an  e-mail  to 
pdr@nTx:.gDv. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  October  2003. 

For  the  Nhiclear  Regulatory  Commission. 
David  H.  lafie. 

Senior  Project  Manager.  Section  1.  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation.' 

[PR  Doc.  03-27802  Filed  11-4-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Policy  Statement  on  the  Treatment  of 
Environmental  Justice  Matters  In  NRC 
Regulatory  and  Licensing  Actions 

AGENCY:  Nuclear  Regulatory 

(Commission. 

ACTION:  Issuance  of  draft  policy 

statement  and  notice  of  opportunity  for 

public  comment. 

SUMMARY:  This  draft  policy  statement  on 
the  treatment  of  environmental  justice 
(EJ)  matters  in  Nuclear  Regulatory 
Commission  (NRC)  regulatory  and 
licensing  actions  is  being  issued  for 
public  comment.  It  reaffirms  that  the 
Commission  is  committed  to  full 
compliance  with  the  requirements  of  the 
National  Envirorunental  Policy  Act 
(NEPA)  in  all  of  its  regulatory  and 
licensing  actions.  The  Commission 
recognizes  that  the  impacts,  for  NEPA 
purposes,  of  its  regulatory  or  licensing 
actions  on  certain  populations  may  be 
different  from  impacts  on  the  general 
population  due  to  a  community's 


distinct  cultural  characteristics  or 
practices.  Disproportionately  high  and 
adverse  impacts  of  a  proposed  action 
that  fall  heavily  on  a  particular 
community  call  for  close  scrutiny — a 
hard  look— under  NEPA.  While  " 
Executive  Order  (E.O.)  12898.  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations'  characterizes 
these  impacts  as  involving  an 
"environmental  justice"  matter,  the 
NRC  believes  that  an  analysis  of 
disproportionately  high  and  adverse 
impacts  needs  to  be  done  to  fulfill  its 
NEPA  obligations  to  accurately  identify 
and  disclose  all  significant 
environmental  impacts  associated  with 
a  proposed  action.  Consequently,  while 
the  NRC  is  committed  to  the  general 
goals  of  E.(0.  12898,  it  will  strive  to  meet 
those  goals  through  its  normal  and 
traditional  NEPA  review  process. 
DATES:  Comments  on  this  draft  policy 
statement  should  be  submitted  by 
January  5.  2004,  and  will  be  considered 
by  the  NRC  before  publishing  the  final 
policy  statement.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to:  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  comments 
also  be  transmitted  to  the  Secretary  of 
the  Commission  either  by  means  of 
facsimile  transmission  to  (301) 
415-1101.  or  by  e-mail  to 
heanngsdockei@nrc.gov.  Comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  Maryland  or 
at  NRC's  Public  Electronic  Reading 
Room  at  http://vii\'w. nrc.gov/reading- 
rm/adams.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lieberman.  Special  Counsel. 
Office  of  General  Counsel.  U.S.  Nuclear 
Regulatory'  Commission.  Washington, 
DC,  20555-0001.  Telephone:  (301) 
415-2746;  fax  number:  (301)  415-2036; 
e-mail:  jxl%nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  February  1994.  President  Clinton 
issued  E.O.  12898,  "Federal  Actions  to 
Address  Environmental  Justice  in 
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Minority  Populations  and  Low-Income 
Populations"  that  directed  each  Federal 
agency  to  "*    *    *  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  actu'ities  on  minoritv 
populations  and  low-income 
populations*    *    *."  Executive  Order 
No.  12898  (Section  1-101),  59  FR  7629 
(Feb.  16.  1994).  Although  independent 
agencies,  such  as  the  NRC,  were  only 
requested  to  comply  with  the  E.O.,  NRC 
Chairman  Ivan  Selin.  in  a  letter  to 
President  Clinton,  indicated  that  the 
NRC  would  endeavor  to  carry  out  the 
measures  set  forth  in  the  E.O.  and  the 
accompanying  memorandum  as  part  of 
its  efforts  to  comply  with  the 
requirements  of  NEPA.  Sep  Letter  to 
President  from  Ivan  Selin.  March  31, 
1994.  Following  publication  of  the 
Council  on  Environmental  Quality's 
(CEQ)  guidelines  '  in  December  1997  on 
how  to  incorporate  environmental 
justice  in  the  NEPA  review  process,  the 
NRC  staff  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
and  the  Office  of  Nuclear  Reactor 
Regulation  (NRR)  each  developed  their 
own  environmental  justice  guidance 
with  the  CEQ  guidance  as  the  model. 
See  NUREG-1748,  ■'Environmental 
Review  Guidance  for  Licensing  Actions 
Associated  with  NMSS  Programs." 
August  22,  2003  (ADAMS  Accession 
No.  ML032450279);  NRR  Office 
Instruction.  LlC-203.  Procedural 
Guidance  foi  Preparing  Environmental 
Assessments  and  Considering 
Environmental  Issues  (June  21,  2001) 
(ADAMS  Accession  No.  MLOl  1710073), 
In  1998,  the  Commission,  for  the  first 
time  in  an  adjudicatory  licensing 
proceeding,  analyzed  the  Executive 
Order  in  Louisiana  Energy  Services 
(LES).  See  Louisiana  Energy  Services 
(Claiborne  Enrichment  Center),  CLI— 98- 
3,  47  NRC  77  (1998).  In  LES.  the 
applicant  was  seeking  an  NRC  license  to 
construct  and  operate  a  privately  owned 
uranium  enrichment  facility  located  on 
70  acres  between  two  African  American 
communities.  Center  Springs  and  Forest 
Grove.  See  id.  at  83.  One  of  the  impacts 
of  constructing  and  operating  the 
facility  entailed  closing  and  relocating  a 
parish  road  bisecting  the  proposed 
enrichment  facility  site.  See  id.  The 
intervenor's  contention  alleged  that  the 
discussion  of  impacts  in  the  applicant's 
environmental  report  was  inadequate 
because  it  failed  to  fullv  assess  the 


'  Environmental  Justice,  Guidance  Under  the 
National  Environmental  Policy  Act.  Council  on 
Envirorunental  Quality  (Dec.  10,  1997). 


disproportionate  socioeconomic  impacts 
of  the  proposal  on  the  adjacent  African 
American  communities.  See  id.  at  86. 

In  LES.  the  Commission  held  that 
"(djisparate  impact  analysis  is  our 
principal  tool  for  advancing 
environmental  justice  under  NEPA.  The 
NRC's  goal  is  to  identifv'  and  adequately 
weigh,  or  mitigate,  effects  on  low- 
income  and  minority  communities  that 
become  apparent  only  by  considering 
factors  peculiar  to  those  communities." 
Id.  at  100.  The  Commission  emphasized 
that  the  E.O.  did  not  establish  any  new 
rights  or  remedies;  instead,  the 
Commission  based  its  decision  on 
NEPA,  stating  that  "[t]he  only  "existing 
law  "  conceivably  pertinent  here  is 
NEPA,  a  statute  that  centers  on 
environmental  impacts."  Id.  at  102. 

This  view  was  reiterated  by  the 
Commission  in  Private  Fuel  Storage 
(PFS).  See  PFS  (Independent  Spent  Fuel 
Storage  Installation),  CLI-02-20,  56 
NRC  147.  153-55  (2002).  In  PFS,  the 
Commission  stated  that  environmental 
justice,  as  applied  at  the  NRC,  "means 
that  the  agency  will  make  an  effort 
under  NEPA  to  become  aware  of  the 
demographic  and  economic 
circumstances  of  local  communities 
where  nuclear  facilities  are  to  be  sited, 
and  take  care  to  mitigate  or  avoid 
special  impacts  attributable  to  the 
special  character  of  the  community."  Id. 
at  156.  Recently,  questions  have  been 
raised  concerning  the  Commission's 
responsibilities  under  E.O.  12898.  In 
light  of  the  previous  adjudications,  the 
Commission  sees  a  need,  and  thinks  it 
appropriate,  to  set  out  its  views  and 
policy  on  the  significance  of  the  E.O. 
and  guidelines  of  when  and  how  EJ  will 
be  considered  in  NRC's  licensing  and 
regulatory  actions. 

II.  Statement  of  Policy 

The  E.xecutive  Order  Does  Not  Create 
Any  New  or  Substantive  Requirements 
or  Rights 

E.O.  12898  does  not  establish  new 
substantive  or  procedural  requirements 
applicable  to  NRC  regulatory  or 
licensing  activities.  Section  6-609  of  the 
E.O.  explicitly  states  that  the  E.O.  does 
not  create  any  new  right  or  benefit.  By 
its  terms,  the  E.O.  provides  that  it  is 
"intended  only  to  improve  the  internal 
management  of  the  executive  branch 
and  is  not  intended  to,  nor  does  it  create 
anv  right  [or]  benefit  *   *   *  enforceable 
at  law  *   *    *.  "  59  FR  at  7632-33 
(Section  6-609);  see  also  Presidential 
Memorandum.  Courts  addressing  Ef 
issues  have  uniformly  held  that  the  E.O. 
does  not  create  any  new  rights  to 
judicial  review.  See.  e.g.,  Sur  Contra  La 
Contaminacion  v.  EPA.  202  F.3d  443, 


449-50  (1st  Cir.  2000).  Consequently,  it 
is  the  Commission's  ppsition  that  the 
E.O.  itself  does  not  provide  a  legal  basis 
for  contentions  to  be  admitted  and 
litigated  in  NRC  licensing  proceedings. 
See  LES,  CLI-98-3,  47  NRC  77:  PFS, 
CLI-02-20,  56  NRC  147. 

NEPA,  Not  the  Executive  Order, 
Obligates  the  NRC  To  Consider 
"Environmental  justice" -Related  Issues 

The  basis  for  admitting  EJ  contentions 
in  NRC  licensing  proceedings  stems 
from  the  agency's  NEPA  obligations  and 
had  been  admitted  by  an  NRC  Licensing 
Board  prior  to  the  issuance  of  the  E.O. 
in  1994.  See  LES.  LBP-91-41.  34  NRC 
at  353.  As  clearly  stated  in  §  1-101  of 
the  E.O.,  an  agency's  EJ  responsibilities 
are  to  be  achieved  to  the  extent 
permitted  by  law.  See  59  FR  at  7629 
(Section  1-101).  The  accompanying 
Presidential  Memorandum  stated  that 
"each  Federal  agency  shall  analyze  the 
environmental  effects  *   *   *  of  Federal 
actions,  including  effects  on  minority 
communities  and  low-income 
communities,  when  such  analysis  is 
required  by  [NEPA]."  Memorandum  for 
Heads  of  All  Departments  and  Agencies 
(Feb.  11.  1994)  ("Presidential 
Memorandum").^  The  E.O.  simply 
serves  as  a  reminder  to  agencies  to 
become  aware  of  the  various 
demographic  and  economic 
circumstances  of  local  communities  as 
part  of  anv  socioeconomic  analvsis  that 
might  be  required  by  NEPA.  See  40  CFR 
1508.8  and  1508.14(2003). 

The  Commission,  in  LES,  has  made  it 
clear  that  EJ  issues  are  only  considered 
when  and  to  the  extent  required  by 
NEPA.  The  Commission  held  that  the 
disparate  impact  analysis  within  the 
NEPA  context  is  the  tool  for  addressing 
EJ  issues  and  that  the  "NRC's  goal  is  to   ■ 
identify'  and  adequately  weigh  or 
mitigate  effects,  on  low-income  and 
minority  communities"  by  assessing 
impacts  peculiar  to  those  communities. 
LES,  CLl-98-3,  47  NRC  at  100:  see  also. 
PFS,  CLI-02-20.  56  NRC  at  156.  At 
bottom,  EJ  is  a  tool,  within  the  normal 
NEPA  context,  to  identif\'  communities 
that  might  otherwise  be  overlooked  and 


-  NEPA  is  the  only  available  statute  under  which 
the  NRC  can  earn,'  out  the  general  goals  of  E.O. 
12989.  Although  the  Presidential  Memorandum 
directed  Federal  agencies  to  ensure  compliance 
with  the  nondiscrimination  requirements  of  Title  VI 
of  the  Civil  Rights  Act  of  1964  for  all  Federally- 
funded  programs  and  activities  that  affect  human 
health  or  the  environment.  Title  VI  is  inapplicable 
to  the  NRC's  regulator>'  and  licensing  actions. 
Likewise,  while  environmental  justice  matters  may 
be  appropriately  addressed  during  the  permitting 
process  under  other  environmental  statutes 
including  the  Resource  C^onservation  and  Recovery 
Act.  the  Clean  Water  Act.  and  the  Clean  Air  Act.   • 
the  NRC  does  not  have  permitting  authority  under 
those  statutes. 


62644 


I 

Federal  Register/ Vol.  68,  No.  214/ Wednesday,  November  5,  2003 /Notices 


identify  imparts  due  to  their  uniqueness 
ds  part  of  tfie  NRC"s  NEPA  review 
process 

As  part  of  NEPA's  mandate,  agencies 
are  required  to  looic  at  the 
socioeconomic  impacts  that  have  a 
nexus  to  the  physical  enyironme.nt.  See 
40  CFR  1508.8  and  1508.14.  A« 
"environmental-justice"-related 
socioeconomic  impact  analysis  is 
pertinent  when  there  is  a  nexus  to  the 
human  or  physical  envirtmment  or  if  an 
e\aluation  is  necessary  for  an  accurate 
cost-benefits  analysis.  See  One 
Thousand  Friends  of  Inwa  y.  Mineta. 
250  F.  Supp.  2d  10H4.  1072  (S.D.  Iowa 
2002)  (the  fact  that  numerous  courts 
have  held  that  an  agency's  failure  to 
expressly  consider  environmental 
justice  does  not  create  an  independent 
basis  for  judicial  review  ff)recloses  any 
argument  that  NEPA  was  designed  to 
protect  socioeconomic  interests  alone). 
Therefore.  K]  per  se  is  not  a  litigable 
issue  in  our  proceedings.  The  NRC's 
obligation  is  to  assess  the  proposed 
action  for  significant  impacts  to  the 
physical  or  human  environment.  Thus, 
admissible  contentions  in  this  area  are 
those  which  allege,  with  the  requisite 
documentary  basis  and  support  as 
required  by  10  CFR  part  2.  that  the 
proposed  actiim  will  have  significant 
adverse  impact  on  the  physical  or 
human  environments  that  were  not 
considered  because  the  impacts  to  the 
community  were  not  adequately 
evaluated. 

Racial  Motivation  Not  Cognizable  Under 
\EPA 

Racial  motivation  and  fairness  or 
•Hjuity  issues  are  not  cognizable  under 
.\EPA.  and  though  discussed  in  the 
E.O.,  their  consideration  would  be  - 
contrary  to  NEPA  and  the  E.O.'s  limiting 
language  emphasizing  that  it  creates  no 
new  rights. '  The  focus  of  any  "El" 
review  should  be  on  identifying  and 
weighing  disproportionately  significant 
and  adverse  environmental  impacts  on 
minority  and  low-income  populations 
that  may  he  different  from  the  impacts 
on  the  general  population,  it  is  not  a 
broad  ranging  or  even  limited  review  of 
racial  or  economic  discrimination   As 
the  Commission  explained  in  LES,  "an 
inquiry  into  a  license  applicant's 
supposed  discriminatory  motives  or  acts 
would  be  far  removed  from  NEPA's  core 
interest;   the  physical  environment — the 
world  around  us  *    *    *  "  LES,  CLI-98- 
3,  47  NRC  at  102,  quoting  Metropolitan 
Edison  Co,  w  Pmple  Against  S'liclcnr 


'  Such  issues  are  more  appropriately  considered 
under  Title  VI  of  the  Civil  Rights  Act.'See  l£S.  CLI- 
98-3.  47  NRC  at  101-106.  The  NRC  does  not  have 
the  authority  to  enforce  Title  VI  in  the  NRC 
licensing  process. 


Energy.  460  U.S.  766,  772  (1983).  Thus, 
the  E)  evaluation  should  disclose 
whether  low-income  or  minority 
populations  are  disproportionately 
impacted  by  the  proposed  action. 

Environmental  Assessments  Normally 
Do  Not  Include  Environmental  Justice 
Analysis 

The  agency's  assessment  of 
environmental  justice-related  matters 
have  been  limited  in  the  context  of 
environmental  assessments  (EA). 
Previously,  the  Commission  has  stated 
that  absent  "significant  impacts,  an 
environmental  justice  review  should  not 
be  considared  for  an  EA  where  a 
Finding  of  No  Significant  Impact 
(FONSI)  is  issued  unless  special 
circumstaaces  warrant  the  review." 
SRM-M021121A  (Supplemental)— 
Affirmation  Session:  1.  SECY-02- 
0179— Final  Rule:  Material  Control  and 
Accounting  Amendments,  Dec.  3,  2002 
(ADAMS  Accession  No. 
ML023370498).4  If  there  will  be  no 
significant  impact  as  a  result  of  the 
proposed  action,  it  follows  that  an  E) 
review  would  not  be  necessary. 
However,  ^e  agency  must  be  mindful  of 
special  circumstances  that  might 
warrant  not  making  a  FONSI.  In  most 
EAs.  the  Commission  expects  that  there 
will  be  little  or  no  offsile  impacts  and. 
consequently,  impacts  would  not  occur 
to  people  Outside  the  facility.  However, 
if  there  is  a  clear  potential  for  significant 
offsite  impacts  from  the  proposed  action 
then  an  appropriate  EJ  review  might  be 
needed  to  provide  a  basis  for  concluding 
that  there  are  no  unique  impacts  that 
would  be  sdgnificant.  If  the  impacts  are 
significant  because  of  the  uniqueness  of 
the  communities,  then  a  FONSI  may  not 
be  possible  and  mitigation  or  an  EIS 
should  be  feonsidered. 

Generic  and  Programmatic  Impact 
Statements  Do  Not  Include 
Environmekital  Justice  Analysis 

An  NRC  EJ  analysis  should  be  limited 
to  the  impacts  associated  with  the 
proposed  action,  i.e..  the  communities 
in  the  vicinity  of  the  proposed  action. 
EJ-related  issues  differ  from  site  to  site 
and  normally  cannot  be  resolved 
generically.  Consequently.  EJ,  as  well  as 
other  socioeconomic  issues,  are 
normally  considered  in  site-specific 
EISs.  Thus,  due  to  the  site-specific 
nature  of  an  EJ  analysis,  EJ-related 
issues  are  usually  not  considered  during 
the  preparation  of  a  generic  or 
programmatic  EIS.  EJ  assessments 


■*  At  least  one  court  supports  the  view  that  EJ  does 
not  need  to  beconsidered  in  an  EA.  See  American 
BusAss'n  V.  Siater.  1999  U.S.  Dist.  LEXIS  20936, 
9  Am.  Disabililies  Cas.  (BNAl  1427  (DC.  Cir.  Sept 
10.  1999). 


would  be  performed  as  necessary  in  the 
underlying  licensing  action  for  each 
particular  facility. 

Need  for  Flexibility  in  NFC's 
Environmental  fustice  Analyses 

The  procedural  guidelines  for  EJ 
review  should  allow  for  flexibilitv  in  the 
analysis  to  reflect  the  unique  nature  of 
each  reyiew.  It  is  important,  however, 
that  the  NRC  be  consistent  in  its 
approach  to  this  matter  and  develop 
clear,  defined  procedural  guidance  for 
identifying  minority  and  low-income 
communities  and  assessing  the  impacts 
they  may  experience. 

1.  Defining  Geographic  Area  for 
Assessment 

One  of  the  first  steps  the  staff  takes  in 
its  EJ  analysis  is  to  identify  the 
geographic  area  for  which  it  seeks  to 
obtain  demographic  information.  While 
staff  guidance  states  that  the  geographic 
scale  should  be  commensurate  with  the 
potential  impact  area.  NMSS  and  NRR 
have  adopted  nu.meric  guidance  based 
on  activities  that  those  offices  regulate. 
Undercurrent  NMSS  procedures,  the 
potentially  affected  area  is  normally 
determined  to  be  a  radius  of  0.6  miles 
from  the  center  of  the  proposed  site  in 
urban  areas,  and  four  miles  if  the  facility 
is  located  in  a  rural  area.  NRR  normally 
uses  a  50-mile  radius  that  should  be 
examined  for  licensing  and  regulatory 
actions  involving  power  reactors.  These 
distances  reflect  the  different  activities 
regulated  by  NRR  and  NMSS  and  are 
consistent  with  the  area  of  potential 
impacts  normally  considered  in  NRC 
environmental  and  safety  reviews. 
However,  these  procedures  provide  that 
the  distances  are  guidelines  and  that  the 
geographic  scale  should  be 
commensurate  with  the  potential  impact 
area  and  should  include  a  sample  of  the 
surrounding  population  as  the  goal  is  to 
evaluate  the  communities, 
neighborhoods  and  areas  that  may  be 
disproportionately  impacted. 

The  Commission  recognizes  that 
numerical  distances  are  helpful  to 
characterize  the  likely  extent  of  impacts 
for  categories  of  regulatory  action.  Thus, 
we  are  retaining  the  current  procedure 
as  articulated  by  NMSS  and  NRR  in 
their  respective  office  guidance  since  * 
this  numeric  guidance  should  be 
sufficient  in  most  cases  to  include  all 
areas  with  an  actual  or  potential  for 
reasonably  foreseeable  physical,  social, 
cultural,  and  health  impacts. 

2.  Identifying  Low-Income  and  Minority 
Communities 

Once  the  impacted  area  is  identified, 
potentially  affected  low-income  and 
minority  communities  should  be 
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identified.  Under  current  NRC  staff 
guidance,  a  minority  or  low-income 
community  is  identified  if  the  impacted 
area's  percentage  of  minority  or  low- 
income  population  significantly  exceeds 
that  of  the  State  or  County. 
"Significantly"  is  defined  by  staff 
guidance  to  be  2t)  percentage  points. 
Additionally,  if  either  the  minority  or 
low-income  population  percentage  in 
the  impacted  area  exceeds  50  percent, 
environment  justice  matters  are 
considered  in  greater  detail.  As 
indicated  above,  numeric  guidance  is 
helpful;  thus,  the  staff  should  continue 
to  use  such  guidance  in  identifying 
minority  and  low-income  communities. 
The  staffs  analysis  will  be 
supplemented  by  the  results  of  the  EIS 
scoping  review  discussed  below. 

3.  Scoping 

The  NRC  will  emphasize  scoping,  the 
process  identified  in  10  CFR  51.29,  and 
public  participation  in  those  instances 
where  an  EIS  will  be  prepared.  Reliance 
on  traditional  scoping  is  consistent  with 
the  E.O,  and  CEQ  guidance.  See  E.O, 
12898,  59  FR  at  7632  (Section  5-5);  CEQ 
(juidance  at  10-13.  CEQ  guidance 
reminds  us  that  "the  participatioii  of 
diverse  groups  in  the  scoping  process  is 
necessary  for  full  consideration  of  the 
potential  environmental  impacts  of  a 
proposed  agenc\-  action  and  any 
alternatives.  By  discussing  and 
informing  the  public  of  the  emerging 
issues  related  to  the  proposed  action. 
agencies  ma\  reduce 
misunderstandings,  build  cooperative 
working  relationships,  educate  the 
public  and  decision  makers,  and  avoid 
potential  conflicts."  CEQ  Guidance  at 
12.  Thus,  it  is  expected  that  in  addition 
to  reviewing  available  demographic 
data,  a  scoping  process  will  be  utilized 
preceding  the  preparation  of  a  draft  EIS 
This  will  assist  the  NRC  in  ensuring  that 
minority  and  low-income  communities, 
including  transient  populations, 
affected  by  the  proposed  action  are  not 
overlooked  and  in  assessing  the 
potential  for  significant  impacts  unique 
to  those  communities. 

III.  Guidelines  for  Implementation  of 
NEPA  as  to  EJ  Issues 

•  The  legal  basis  for  analyzing 
environmental  impacts  of  a  proposed 
Federal  action  on  minority  or  low- 
income  communities  is  NEPA,  not 
Executive  Order  12898.  The  E.O. 
emphasized  the  importance  of 
considering  the  NEPA  provision  for 
socioeconomic  impacts.  The  NRC 
considers  and  integrates  what  is  referred 
to  as  environmental  justice  matters  in  its 
NEPA  assessment  of  particular  licensing 
or  regulatory  actions. 


•  In  evaluating  the  human  and 
physical  environment  under  NEPA. 
effects  on  low-income  and  minority 
communities  may  only  be  apparent  by 
considering  factors  peculiar  to  those 
communities.  Thus,  the  goal  of  an  EJ 
portion  of  the  NEPA  analysis  is  (1)  to 
identify'  and  assess  environmental 
effects  on  low-income  and  minority 
communities  by  assessing  impacts 
peculiar  to  those  communities:  and  (2) 
to  identify  significant  impacts,  if  any, 
that  will  fall  disproportionately  on 
minority  and  low-income  communities. 
It  is  not  a  broad  ranging  review  of  racial 
or  economic  discrimination. 

•  In  developing  an  EA  where  a 
Finding  of  No  Significant  Impact  is 
expected  it  is  not  necessary-  to  undertake 
an  EJ  analysis  unless  special 
circumstances  warrant  the  review. 
Special  circumstances  arise  only  where 
the  proposed  action  has  a  clear  potential 
for  off-site  impacts  to  minority  and  low- 
income  communities  associated  with 
the  proposed  action.  In  that  case,  an 
appropriate  review  may  be  needed  to 
provide  a  basis  for  concluding  that  there 
are  no  unique  environmental  impacts  on 
low-income  or  minority  communities 
that  would  be  significant. 

•  EJ-related  issues  normally  are  not 
considered  during  the  preparation  of 
generic  or  programmatic  EISs.  In 
general,  EJ-related  issues,  if  any,  will 
differ  from  site  to  site  and,  thus,  do  not 
lend  themselves  to  generic  resolutions. 
Consequently,  EJ,  as  well  as  other 
socioeconomic  issues,  are  considered  in 
site-specific  EISs. 

•  EJ  per  se"  is  not  a  litigable  issue 
in  NRC  proceedings.  Rather  the  NRC's 
obligation  is  to  assess  the  proposed 
action  for  significant  impacts  to  the 
physical  or  human  envirorunent. 
Contentions  must  be  made  in  the  NEPA 
context,  must  focus  on  compliance  with 
NEPA,  and  must  be  adequately 
supported  as  required  by  10  CFR  part  2 
to  be  admitted  for  litigation. 

•  The  methods  used  to  define  the 
geographic  area  for  assessment  and  to 
identify  low-income  and  minority 
communities  should  be  clear,  yet,  allow 
for  enough  flexibility  that  communities 
or  transient  populations  that  will  bear 
significant  adverse  effects  are  not 
overlooked  during  the  NEPA  review-. 
Therefore,  in  determining  the 
geographic  area  for  assessment  and  in 
identifying  minority  and  low-income 
communities  in  the  impacted  area, 
standard  distances  and  population 
percentages  should  be  used  as  guidance, 
supplemented  by  the  EIS  scoping 
process,  to  determine  the  presence  of  a 
minority  or  low-income  population. 

•  The  assessment  of  disparate 
impacts  is  on  minority  and  low-income 


populations  in  general  and  not  to  the 
"vaguely  defined,  shifting  subgroups 
within  that  community."  See  PFS,  CLI- 
02-20,  56  NRC  147  (2002). 

•  In  performing  a  NEPA  analysis  for 
an  EIS.  published  demographic  data, 
community  interviews  and  public  input 
through  well-noticed  public  scoping 
meetings  should  be  used  in  identifying 
minority  and  low-income  communities 
that  may  receive  adverse  environmental 
impacts. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  October.  2003. 

For  the  Nuclear  Regulaton,-  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
IFR  Dor.  03-27805  Filed  11^-03;  8;45  am) 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-48720:  File  No  SR-NYSE- 
200a-23] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No  1  Thereto 
by  the  New  York  Stock  Exchange.  Inc. 
Repealing  Exchange  Rule  500  and 
Amending  Section  806  of  the  Listed 
Company  Manual 

October  30,  2003. 

I.  Introduction 

On  August  20,  2003,  the  New  York 
Stock  Exchange,  Inc.  ( 'NYSE  '  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-^ 
thereunder,-  a  proposed  rule  change  to 
delete  Exchange  Rule  500  in  its  entirety 
and  amend  Section  806  of  the 
Exchange's  Listed  Company  Manual 
regarding  the  application  by  an  issuer  to 
delist  its  securities  from  the  Exchange, 
Notice  of  the  proposed  rule  change  was 
published  for  cormnent  in  the  Federal 
Register  on  September  10,  2003. '  The 
Commission  received  four  comments 
regarding  the  proposal.-' 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No  48435 
(September  3,  2003).  68  FR  53413  ("Notice  ") 

"  See  letters  to  Jonathan  G.  Katz.  Secretary. 
Commission,  from  Craig  S.  Tyle,  General  Counsel. 
Investment  Company  Institute  (  "ICr)  dated  October 
1,  2003  C'lCI  letter');  John  Endean.  President, 
American  Business  Conference  ("ABC'-),  dated 
September  30.  2003;  Edward  S.  Knight.  Executive 
Vice  President,  Nasdaq  Stock  Market  ("Nasdaq '), 
dated  October  6.  2003  ("Nasdaq  Letter");  and  lunius 
Peake,  Professor.  University  of  Northern  Colorado, 
dated  September  29,  2003  ( 'Peake  letter"). 
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On  Oi  tf)bor  28.  ?00,i.  the  NYSE  filed 
Amendment  .NO    1  to  the  proposed  ride 
change  '  This  ((rder  approve.s  the 
proposed  rule  change,  as  amended. 

n.  The  Amended  Proposal 

As  more  fully  discussed  in  the 
Commission's  Notice.''  the  Exchange's 
amended  proposal  removes  previous 
requirements  that  an  issuer  seeking  to 
voluntarily  delist  a  security  from  the 
NYSE  obtain  approval  of  its  audit 
(  ommittee:  notify  35  of  its  largest 
shareholders  of  the  proposed  delisting; 
and  publish  a  press  release  announcing 
the  proposed  (ielisting.  Under  the 
amended  proposal,  the  issuer  is 
required  onlv  to  furnish  the  E.xchange 
with  a  certified  board  resolution 
evidencing  board  approval  of  the 
delisting. 

In  simplifying  the  voluntary  delisting 
process,  the  amended  proposal 
continues  an  evolution  that  began  in 
m99  when  the  Exchange  amended  its 
Rule  ,'jOO  to  remove  the  requirement  of 
a  shareholder  vote  ("1999 
Amendment")."  In  approving  the  1999 
Amendment,  the  Commission  directed 
the  Exrhan,ge  to  review  periodically  the 
shareholder  notification  requirement  of 
NYSE  Rule  500  to  determine  whether  it 
remained  warranted  and  consistent  with 
the  protection  of  investors. 

111.  Summary  of  Comments 

Two  of  the  commenters  supported  the 
proposal."  noting  that  eliminating  the 
delisting  requirements  in  NYSE  Rule 
500  should  create  a  more  level  playing 
field  for  markets  trading  securities 
currently  listed  on  the  NYSE  by 
bringing  the  NYSE's  requirements  in 
line  with  the  requirements  of  other 
exchanges.''  The  other  of  these 
commenters  expresses  its  view  that 
NYSE  Rule  500.  even  after  the  1999 


''See  letter  from  Darla  C:.  Sluckev.  Corporate 
Secretarv-.  NYSE,  to  Nancy  I.  Sanow.  Esq..  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  October  27,  2003  CAmendmenl 
Ni).  1').  In  .Amendment  No.  1.  the  NYSE  proposes 
to  delete  the  words  "apply  to"  from  the  rule  text 
and  to  add  the  following  sentence  regarding 
suspension  of  trading  to  the  Purpose  section  of  the 
filing:  "The  Exchange  notes  thai  in  the  case  of  a 
voluntary  transfer  to  anotfier  listed  market,  the 
E.xchange  would  suspend  trading  the  security  being 
voluntarily  delisted  as  of  the  close  of  business  on 
the  trading  day  preceding  the  date  the  issuer  has 
arranged  to  commence  trading  in  the  other  market. 
This  is  the  process  followed  by  other  listed  markets 
when  an  issuer  traded  there  transfers  its  listing  to 
the  Exchange."  Because  this  is  a  technical 
amendment,  it  is  not  subject  to  notice  and 
comment 

"  See  supra  note  3,  at  7-10.  A  full  description  of 
the  proposal  is  contained  in  the  Notice. 

■  See  Securities  Exchange  Act  Release  Nn. -41634 
(July  21.  1999),  64  FR  40633  (Julv  27.  1999) 
(SR-N^'SE-97-31). 

"  See  ICI  Letter  and  ABCLetter.  supra  note  4. 

''  See  ICI  Letter,  supra  note  4. 


Amendment,  still  represents  a 
significant  impediment  to  delisting  by 
functioning  as  an  anti-competitive  tool 
by  which  the  NYSE  has  prevented  the 
migration  of  listed  companies  to  other 
exchanges.'" 

Two  of  the  commenters  argue  that  the 
proposal  does  not  go  far  enough  to 
facilitate  voluntary  delisting  from  the 
Exchange.' '  One  of  these  commenters 
suggests  that  the  proposal  should 
require  the  NYSE  to  approve  delisting 
notifications  by  issuers  in  good  standing 
as  a  routine  item.  '^  The  other 
commenter  suggests  that  the  NYSE 
clarify  two  issues  in  its  proposal.  First, 
NYSE  should  make  clear  that  when  an 
issuer  applies  to  the  Commission  for 
voluntary  delisting,  trading  of  the  stock 
on  the  NY$E  would  be  suspended 
during  the  pendency  of  the  application. 
Second,  this  commenter  recommends 
that  NYSE  amend  the  proposal  to  delete 
the  requirepients  that  the  issuer  apply 
for  delistii^  on  the  Exchange  and 
provide  a  certification  of  the  resolution 
of  the  board  of  directors  regarding 
delisting. 

In  response  to  the  concerns  expressed 
by  the  comtmenters.  NYSE  submitted 
Amendmeiit  No.  1  to  the  proposal.  In 
Amendme|)t  No.  1,  NYSE  proposes  to 
add  a  representation  to  clarify  its  policy 
with  respett  to  the  suspension  of 
securities  during  the  pendency  of  an 
issuer's  aptlication  to  delist  from  the 
Exchange. 

IV.  Discussion 

After  carfcful  consideration,  the 
Commissioji  finds  that  the  proposed 
rule  chang^,  as  amended,  is  consistent 
with  the  reijuirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  )o  a  national  securities 
exchange. 'f  Specifically,  the 
Commissio^  believes  that  the  amended 
proposal  isjconsistent  with  section 
6(b)(5)  of  the  Act.'-*  which  requires, 
among  othflr  things,  that  the  rules  of  an 
exchange  b^  designed  to  remove 
impedimeiits  to  and  perfect  the 
mechanism!  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  intefest.  The  Commission  also 


'"See  ABC 

'  I  See  PeakalLetter 


1  etter.  supra  note  4. 

and  Nasdaq  Letter,  sapm  note 


'  -  .See  Peake  I 
commenter  m 
Commission 
separating  regulation 
neither  issue  i 
order  will  not 

'Mn  approv 
considered  th 
efficiency 
U.S.C.  78(c)(f). 

'MSII.S.C.  t8fnj)(5). 


.etter.  supra  note  4.  In  addition,  this 
es  several  points  regarding 
le  12d2-2  under  the  Act  and 

from  trading  on  the  NYSE.  As 
squarely  raised  by  the  proposal,  this 
iddress  those  comments. 

this  proposal,  the  Commission  has 
proposed  rule's  impact  on 
conjpelition,  and  capital  formation.  15 


Rile 


nng\ 


believes  the  amended  proposal  is 
consistent  with  section  1 1  A(a)(l){C)(ii) 
of  the  Act.  which  states  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  fair  competition  between 
exchange  markets,  i"'  Specifically,  bv 
reducing  the  restrictions  imposed  on 
issuers  that  wish  to  delist  their 
securities  from  the  Exchange,  the 
Commission  believes  that  the  amended 
proposal  should  remove  a  significant 
barrier  to  intermarket  competition 
within  the  national  market  system. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  amended 
proposal  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change,  as  amended  (SR- 
NYSE-2003-23).  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretarv. 
[FRDoc.  0,3-27854  Filed  11-4-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48697:  File  No.  SR-PCX- 
2003-58] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Exchange  Fees  and  Charges 

October  24,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.34 
("Act")'  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  October 
14,  2003.  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange ')  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'•>  1,=;  U.S.C.  78k-l(a)(l)(C)(ii). 

"17CFR200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

TliL'  PLX  is  proposing  tu  amend  its 
Schedule  of  Fees  and  Charges  by 
eliminating  its  Order  Cancellation  Fee. 
The  text  of  the  proposed  rule  change  fs 
set  forth  below.  Proposed  new  language 
is  in  italics:  proposed  deletions  are  in 
[brackets]. 
***** 

SCHEDULE  OF  FEES  AND  CHARGES 
FOR  EXCHANGE  SERVICES 

PCX  OPTIONS:  TRADE-RELATED 
CHARGES 

(ORDER  CANCELLATION  $1.00  per 
MFl  order  canceled 

Except  as  provided  herein,  the  fee 
only  applies  to  orders  canceled  through 
the  MFI  in  any  month  where  the  total 
number  of  orders  canceled  through  the 
MFI  by  the  executing  Clearing  Member 
exceeds  the  total  number  of  orders  that 
same  firm  executed  through  the  MFI  in 
that  same  month.  This  fee  does  not 
apply  to  executing  Clearing  Members 
canceling  less  than  500  orders  through 
the  MFI  in  a  month.  The  MFI  fee  will 
also  not  apply  to  cancel  requests  on 
invalid  orders  (the  option  has  already 
expired  and  the  Exchange  has  purged  it 
from  its  system);  invalid  symbols  (a 
symbol  that  does  not  refer  to  a  valid 
option  traded  on  the  Exchange);  or 
invalid  series  (a  series  that  is  not 
recognized  by  or  traded  on  the 
Exchange).] 


II.  Self-Regulatory  Oroanizatinns 
Statement  of  the  Purpose  ot.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
[Hepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

(Change 

1.  Purpose 

The  Exchange  has  established  an 
Order  Cancellation  Fee  in  order  to 
address  operational  problems  and  costs 
resulting  from  the  practice  of  market 
participants  canceling  orders 
immediately  after  they  place  such 


orders  through  the  Exchange's  Member 
Firm  Interface  ("MFI"). '  Recently,  the 
Exchange  modified  the  Fee  to  exclude 
invalid  orders  (the  option  has  already 
expired  and  the  Exchange  has  purged  it 
from  its  system);  orders  with  an  invalid 
symbol  (a  symbol  that  does  not  refer  to 
a  valid  option  traded  on  the  Exchange); 
or  orders  with  an  invalid  series  (a  series 
that  is  not  recognized  or  traded  by  the 
Exchange).''  However,  despite  this 
modification,  the  Exchange  is  still 
required  to  include  certain  orders,  such 
.as  partial  executions  with  a  partial 
cancellation  or  a  cancel  of  the  balance 
and  partially  executed  or  cancel 
requests  on  expired  orders  in  its 
definition  of  "cancelled  orders."  The 
Exchange  notes  that  the  primary' 
purpose  of  the  Fee  was  to  rectify  the 
problem  of  participants  immediately 
canceling  orders  and  thereby  gaming  the 
system.  It  was  not  intended  to  preclude 
participants  from  making  reasoned 
business  decisions  that  may  result  in  a 
cancel  order. '^'  For  this  reason,  the 
Exchange  no  longer  believes  that  the 
Order  Cancellation  Fee  is  the 
appropriate  vehicle  to  remedy  the 
concern  of  excessive  cancels.  It 
therefore  seeks  to  eliminate  it  from  its 
Schedule  of  Fees  and  Charges. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,''  in  general,  and  section 
6(b)(4)  of  the  Act,"  in  particular,  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  fees  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


^  Sep  Securities  Exchange  Act  Release  No.  45262 
(lanuary  9,  2002),  67  FR  2266  (Januan-  16,  2002) 
(Notice  of  Filing  and  Immediale  Effectivecess  of 
SR-P(:X-200l-47). 

■•  See  Securities  Exchange  Act  Release  No.  48031 
dune  13.  2003).  68  FR  37189  (June  23.  2003)  (Notice 
of  Filing  and  Immediate  Effectiveness  of  SR-F*CX- 
2003-25). 

''  Specifically.  PCX  represents  that  a  Clearing 
Member  may  enter  an  order  into  MFI  that  is 
partially  executed  on  the  Exchange,  leaving  an 
unexecuted  residual  portion  of  the  order  in  the 
Clearing  Member's  system.  The  Clearing  Memt>er 
must  submit  a  cancel  request  to  delete  the 
unexecuted  residual  portion  of  the  order  from  its 
system.  In  such  situations.  PCX  does  not  t)elieve  the 
Clearing  Memt)er  should  be  subject  to  the  Order 
Cancellation  Fee  (assuming  the  threshold  test  for 
imposing  the  fee  is  met),  because  the  Qeahng 
Member  is  making  a  reasoned  business  decision 
that  results  in  a  cancel  request.  Telephone 
conversation  t)etween  Mai  Shiver.  Senior  Attorney. 
Regulaton,'  Policy.  PCX  and  Gordon  Fuller.  Counsel 
to  the  Assistant  Director,  and  Elizabeth  MacDonald. 
Attorney.  Division  of  Market  Regulation,  SEC, 
October  20,  2003. 

'■15U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4). 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Commehts  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill   IJdtc  i]|  Kflectiveness  ot  the 
PruposiMi  Rule  Change  and  1  .nunii  for 
Cutnmission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act «  and 
subparagraph  (f)(2)  of  Rule  19^-4"* 
thereunder  because  it  changes  a  fee 
imposed  by  the  PCX.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.i" 

IV.  Solicitation  of  ( Omments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-58  and  should  be 
submitted  by  November  26,  2003. 


"15US.C.  78s(b)(3KA)(ii). 
«17CFR240.19b-4(f)(2). 
'"See  15  U.S.C.  78ft))(3)(C). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursyant  to  delegated 

authoritv. ' ' 

Margaret  H.  McFarland. 

Deputy  Secretan: 

(FR  Dor,.  03-2785.3  Filed  11^-03;  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration, 
ACTION:  .Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 


SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  apprnv.il.  and  to  publish  a 
notice  in  the  Federal  Register  notif\'ing 
the  public  that  the  agency  has  made 
such  a  submission, 

DATES:  Submit  comments  on  or  before 
December  5,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptlv,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
.Agenc  y  Clearance  Officer, 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White, 
Small  Business  Adminiiytration,  409  3rd 
Street.  SW,,  5th  Floor.  Washington,  DC 
20416;  and 

David _Ro<^tkpr'S.omh. eop.gov.  fax 
number  202-395-7285  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agencv  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Military  Reservist  Economic 
Injurv  Disaster  Loan  Application. 

No:  5R. 

Frequency:  On  Occasion, 

Description  of  Respondents:  Business 
Application  for  the  Pre-Disaster 
mitigation  loan  program. 

Responses:  98 

Annual  Burden:  196. 

Jacqueline  White, 

Chif-i,  Administrative  Information  Branch. 
[FR  Doc  03-27871Filed  11-4-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Amendment  to  Federal  RegisterA/ol. 
68,  No.  88/May  7,  2003/Notices;  Trade 
Policy  Staff  Committee:  invitation  for 
Non-Governmental  Organizations. 
Corporate  Sponsors  and  Private 
Foundations  To  Volunteer  Trade 
Capacity  Building  Assistance  in 
Support  of  the  U.S.-Central  America 
Free  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative,  United  States 
Agency  for  International  Development. 
ACTION:  Request  for  Submissions  to 
volunteer  trade  capacity  building 
assistance, 

SUMMARY:  The  United  States  aims  to 
attract  additional  resource  partners  that 
can  legitimately  contribute  to  the  trade 
capacity  building  efforts  in  support  of 
the  US-Cantral  America  Free  Trade 
Agreement  (CAFTA).  The  TPSC  gives 
notice  that,  on  behalf  of  the  U.S. 
Government,  the  Office  of  the  United 
States  Trade  Representative  and  the 
United  States  Agency  for  International 
Development  seek  to  expand  the  circle 
of  resouroB  partners  to  non- 
governm^tal  organizations  (NGOs), 
corporate  sponsors  and  private 
foundations  that  are  prepared  to  provide 
self-funded  assistance  to  conduct  trade 
capacity  building  efforts  in  support  of 
the  CAFTA  subject  to  (1)  the  priorities 
set  by  Central  American  countries  in 
their  national  trade  capacity  building 
strategies;  (2)  the  coordination  efforts  of 
the  U.S.  interagency  trade  capacity 
working  group  to,  among  other  reasons, 
promote  transparency;  and  (3) 
consistency  with  U.S.  Government 
policy.  Interested  parties  should  present 
a  brief  description  of  their  potential 
contribution.  This  Request  for 
Submission  does  not  constitute  a 
request  for  proposals/applications  for 
funding  from  the  United  States  Trade 
Representative,  the  United  States 
Agency  for  International  Development, 
or  any  other  agency  of  the  United  States 
Govemmant  (USGJ.  Any  future  requests 
for  proposals/applications  will  be 
advertised  on  FedBizOpps  or  FedGrants, 
as  appropriate.  If  any  assistance 
opportunities  or  procurement  needs  are 
identified  as  part  of  the  CAFTA  process, 
such  needs  will  be  met  by  the 
appropriate  USG  agency  in  accordance 
with  its  internal  procedures. 
DATES:  Expressions  of  interest  are 
welcome  throughout  the  CAFTA 
negotiations. 

ADDRESSES:  Submissions  by  electronic 

mail:  FR0074@ustr.gov  (written 
comments^.  Submissions  by  facsimile: 


Gloria  Blue,  Executive  Secretary,  Trade 
Policy  Staff  Committee,  at  202/395- 
6143,  The  public  is  strtmgly  encouraged 
to  submit  documents  electronically 
rather  than  by  facsimile.  [See 
requirements  for  submissions  below). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
pro(  edural  questions,  contact  Gloria 
Blue,  Executive  Secretarv.  TPSC,  Office 
of  the  USTR,  1724  F  Street,  NW,. 
Washington.  DC  20508.  telephone  (202) 
395-3475,  Substantive  questions  should 
be  addressed  to  Tracy  Quilter,  Director 
for  Trade  Capacity  Building,  Office  of 
the  LISTR,  telephone  (202)  395-2839. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  has  entered  into  free  trade 
negotiations  with  five  Central  American 
countries:  Costa  Rica,  El  Salvador, 
Guatemala,  Honduras  and  Nicaragua. 
The  agreement  seeks  to  eliminate  tariffs 
and  other  barriers  to  trade  in  goods, 
agriculture,  services,  and  investment 
between  the  United  States  and  the  five 
Central  American  countries.  The 
participants  will  seek  to  complete  the 
negotiations  by  December  2003. 

Nine  rounds  of  negotiations  are 
planned  in  2003,  To  date,  six  have 
occurred.  Negotiating  groups  cover  the 
following  topics:  Market  access: 
investment  and  services;  government 
procurement  and  intellectual  property; 
labor  and  environment;  and 
institutional  issues  such  as  dispute 
settlement,  A  non-negotiating 
cooperative  group  on  trade  capacity 
building  (TCB  Working  Group")  has 
been  meeting  in  parallel  with  the 
negotiating  groups.  The  TCB  Working 
Group  aims  to  address,  to  the  extent 
possible,  the  needs  of  the  Central 
American  countries  for  preparing  for 
negotiations,  implementation  of  the 
agreement  and  transition  to  free  trade. 
The  USG.  in  concert  with  regional 
institutions  such  as  the  Inter- An.erican 
Development  Bank,  the  World  Bank,  the 
Organization  of  American  States,  the 
U,N,  Economic  Commission  for  Latin 
America  and  the  Central  American  Bank 
for  Economic  Integration,  has  assisted 
countries  in  completing  national  trade 
capacitv  building  strategies  to  guide  the 
work  of  the  TCB  Working  Group,  These 
strategies  are  intended  to  identify, 
define  and  prioritize  each  country's 
needs.  The  strategies  can  be  found  on 
USTR's  Internet  server  (http:// 
v^^\'w.ustr.govj. 

The  United  States  and  the  Central 
American  countries  aim  to  attract 
additional  resource  partners  that  can 
legitimately  contribute  to  the  trade 
capacity  building  efforts  in  support  of 
the  CAFTA,  The  TPSC  gives  notice  that 
USTR  and  USAID,  on  behalf  of  the  USG, 
seek  to  expand  the  circle  of  resource 
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partners  to  NGOs,  corporate  sponsors 
and  private  foundations  that  can 
volunteer  to  conduct  self-funded  trade 
capacity  building  efforts  in  support  of 
the  CAFTA  subject  to  (1)  the  priorities 
set  by  Central  American  countries  in 
their  national  trade  capacity  building 
strategies:  (2)  the  coordination  efforts  of 
the  U.S.  interagency  trade  capacitv 
working  group;  and  (3)  consistency  with 
USG  policy.  The  countries  seek  resource 
partners  that  are  prepared  to  provide 
self-funded  (cash  or  in-kind]  assistance 
for  the  trade  capacity  building  support 
that  they  propose  to  deliver  in  the 
context  of  these  trade  initiatives. 
Interested  parties  should  present  a  brief 
description  of  their  potential 
contribution. 

There  are  two  parts  to  TCB  Working 
Group  meetings.  The  first  involves  a 
meeting  of  exclusively  government 
officials  from  the  United  States  and 
CAFTA  countries.  The  second  part 
involves  government  officials  and 
representatives  from  resource  partners 
outside  the  governments  such  as 
internati(jnal  financial  institutions,  non- 
governmental organizations, 
foundations  and  the  private  sector. 
Resource  partners  that  volunteer  to 
participate  based  on  their  ability  to  self- 
fund  technical  assistance  or  other  trade 
capacity  building  services  in  response  to 
the  needs  identified  by  the  Central 
Americans  in  the  CAFTA  process  may 
be  invited  to  join  the  TCB  Working 
Group.  Resource  partners  that  are 
selected  to  join  the  TCB  Working  Group 
will  be  welcome  to  attend  the  TCB 
Working  Group  meetings  that  are  not 
restricted  to  government  officials  and 
are  open  to  other  resource  partners. 
Requests  for  contract  or  grant  funding 
from  the  USG  will  not  be  permitted 
during  TCB  Working  Group  meetings. 

Submitting  Comments:  To  ensure 
prompt  and  full  consideration  of 
responses,  the  TPSC  strongly 
recommends  that  interested  persons 
make  submissions  by  electronic  mail  to 
the  following  e-mail  address; 
FR0074@ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "CAFTA  TCB 
Assistance."  Documents  should  be 
submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  is  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronicallv. 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-".  and  the  file  name 
of  the  public  version  should  begin  with 
the  character  'P-".  The 
"P-"  or  "BC-"  should  be  followed  bv  the 


name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters: 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearlv 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  of  the  confidential 
information.  All  public  documents  and 
non-confidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR.  1 724 
F  Street.  NW.,  Washington,  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 
to  the  public  from  10  a.m.-12  p.m.  and 
1  p.m.— 4  p.m.,  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

Additional  information  may  be 
reported  in  websites  or  other  public 
announcements  related  to  CAFTA  trade 
capacity  building  activities. 

General  information  concerning  USTR 
may  be  obtained  by  accessing  its 
Internet  server  (http://w\\'w.ustr.gov}. 
General  information  concerning  USAID 
may  be  obtained  by  accessing  its 
Internet  server  {http://\,\'wv,\usaid.gov}. 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  0.3-27875  Filed  11-4-03:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Invitation  for  Non-Governmental 
Organizations,  Corporate  Sponsors 
and  Private  Foundations  To  Volunteer 
Trade  Capacity  Building  Assistance  in 
Support  of  the  U.S. -Southern  African 
Customs  Union  Free  Trade  Agreement 

AGENCIES:  Office  of  the  United  States 
Trdde  Representative,  United  States 
Agency  for  International  Development. 


ACTION:  Request  for  Submissions  to 
volunteer  tjade  capacity  building 
assistance. 

summary:  The  United  States  seeks  to 
iniai  i  additional  resource  partners  that 
can  legitimately  contribute  to  the  trade 
capacity  building  efforts  in  support  of 
the  US-Southern  African  Customs 
Union  (SACU)  Free  Trade  Agreement 
(FTA).  The  Trade  Policy  Staff 
Committee  (TPSC)  gives  notice  that,  on 
behalf  of  the  U.S.  Government,  the 
Office  of  the  United  States  Trade 
Representative  and  the  United  States 
Agency  for  International  Development 
seek  to  expand  the  circle  of  resource 
partners  to  non-governmental 
organizations  (NGOs),  corporate 
sponsors  and  private  foundations  that 
are  prepared  to  provide  wholly  self- 
funded  assistance  to  conduct  trade 
capacitv  building  efforts  in  support  of 
the  SACU  FTA.  subject  to:  (Ij  The 
priorities  set  by  the  SACU  countries  in 
their  trade  capacity  building  strategies; 
(2)  the  coordination  efforts  of  the  U.S. 
interagency  trade  capacity  working 
group  to,  among  other  things,  promote 
transparency;  and  (3)  consistency  with 
U.S.  Government  policy.  Interested 
parties  should  present  a  brief 
description  of  their  potential 
contribution.  This  Request  for 
Submission  does  not  constitute  a 
request  for  proposals/applications  for 
funding  from  the  United  States  Trade 
Representative,  the  United  States 
Agency  for  International  Development, 
or  any  other  agency  or  department  of  the 
U.S.  Government  (USG).  Any  requests 
in  the  future  for  proposals  or 
applications  will  be  advertised  on 
FedBizOpps  or  FedGrants.  as 
appropriate.  If  any  assistance 
opportunities  or  procurement  needs  are 
identified  as  part  of  the  SACU  process, 
such  needs  will  be  met  by  the 
appropriate  USG  agency  in  accordance 
with  its  internal  acquisition  and 
assistance  procedures. 
DATES:  Initial  expressions  of  interest 
should  be  forwarded  by  December  8. 
2003.  However,  expressions  of  interest 
are  welcome  throughout  the  period  of 
•h'^  S.\ri'  FTA  negotiations. 
ADDRESSES:  Submissions  by  electronic 
mail:  FR0101@ustr.gov  (written 
comments).  Submissions  by  facsimile: 
Gloria  Blue,  Executive  Secretary ,  Trade 
Policy  Staff  Committee,  at  202/395- 
6143.  The  public  is  strongly  encouraged 
to  submit  documents  electronically 
rather  than  by  facsimile.  (See 
requirements  for  submissions  below). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions,  contact  Gloria 
Blue,  Executive  Secretary,  TPSC,  Office 
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of  the  USTR.  1724  F  Street.  NW., 
Washington.  DC  20508.  telephone  (202) 
395-3475.  Substantive  questions  should 
be  addressed  to  Faraaz  Siddiqi,  Direcjtor 
for  Trade  Capacitv  Building.  Office  of 
the  USTR.  telephone  (202)  395-2839. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  has  entered  into 
negotiations  for  a  free  trade  agreement 
with  the  five  SACU  countries: 
Botswana.  Namibia.  Lesotho.  Swaziland 
and  South  Africa.  The  participants  seek 
to  reach  an  agreement  that  eliminates 
tariffs  and  other  barriers  to  trade  in 
goods,  agriculture,  serx'ices,  and 
investment  between  the  United  States 
and  the  five  SACU  countries.  The 
participants  seek  to  complete  the 
negotiations  by  the  end  of  2004. 

Four  rounds  of  negotiations  are 
planned  in  2003  To  date,  two  have 
occurred.  Negotiating  groups  cover  the 
following  topics;  Market  access; 
investment  and  services:  government 
procurement  and  intellectual  property; 
labor  and  environment;  and 
institutional  issues  such  as  dispute 
settlement.  A  non-negotiating 
cooperative  group  on  trade  capacity 
building  (TCB  Working  Group")  has 
been  meeting  in  parallel  with  the 
negotiating  groups.  The  TCB  Working 
Group  seeks  to  address,  to  the  e.xtent 
possible,  the  needs  of  the  SACU 
countries  in  preparing  for  negotiations, 
implementation  of  the  agreement  and 
transition  to  free  trade.  The  USG  is 
currently  assisting  countries  in 
completing  trade  capacity  building 
strategies  to  guide  the  work  of  the  TCB 
Working  Group.  Once  completed,  these 
strategies  are  intended  to  identify, 
define  and  prioritize  each  country's 
needs. 

The  United  States  and  the  SACU 
countries  seek  to  attract  additional 
resource  partners  that  can  legitimately 
contribute  to  the  trade  capacitv  building 
efforts  in  support  of  the  SACU  FTA.  The 
United  States  and  SACU  countries  seek 
resource  partners  that  are  prepared  to 
provide  wholly  .self-funded  (cash  or  in- 
kind)  assistance  for  the  trade  capacity 
building  support  that  they  propose  to 
deliver  in  the  context  of  these  trade 
initiatives.  Interested  parties  should 
present  a  brief  description  of  their 
potential  contribution. 

There  are  two  parts  to  TCB  Working 
Group  meetings.  The  first  involves  a 
meeting  of  exclusively  government 
officials  from  the  United  States  and 
SACU  countries.  The  second  part 
involves  government  officials  from  the 
United  States  and  the  SACU  countries 
and  representatives  from  resource 
partners  outside  the  governments,  such 
as  international  financial  institutions, 


NGOs,  corporate  sponsors  and  private 
foundations.  Resource  partners  that 
volunteer  to  participate  based  on  their 
ability  to  self-fund  technical  assistance 
or  self-fund  other  trade  capacity 
building  services  in  response  to  the 
needs  idemtitied  by  the  SACU  countries 
in  the  FTA  process  may  be  invited  to 
join  the  TCB  Working  Group.  Resource 
partners  that  are  selected  to  join  the 
TCB  Working  Group  will  be  welcome  to 
attend  the  TCB  Working  Group  meetings 
that  are  not  restricted  to  government 
officials  and  are  open  to  other  resource 
partners.  Requests  for  contract  or  grant 
funding  fiom  the  USG  will  not  be 
permitted  during  TCB  Working  Group 
meetings. 

Submitting  Comments:  To  ensure 
prompt  and  full  consideration  of 
responses,  the  TPSC  strongly 
recommends  that  interested  persons 
make  submissions  by  electronic  mail  to 
the  following  e-mail  address: 
FR0101@vstr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "SACU  TCB 
Assistance. "  Documents  should  be 
submitted  as  either  WordPerfect, 
MSWord.  or  text  (.TXT)  files. 
Supporting  documentation  submitted  in 
spreadsheet  form  is  acceptable  in  either 
the  Quattro  Pro  or  Excel  format.  For  any 
document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
file  name  of  the  public  version  should 
begin  with  the  character  "P-".  The 
"P-"  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5.  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  cleariy 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  of  the  confidential 
information.  All  public  documents  and 
non-confidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR,  1 724 


F  Street,  NW.,  Washington.  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generallv  open 
to  the  public  from  10  a.m. -12  noon  and 
1  p.m.-4  p.m.,  Monday  through  Fridav. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

Additional  information  mav  be 
reported  in  websites  or  other  public 
announcements  related  to  SACU  trade 
capacity  building  activities.  General 
information  concerning  USTR  may  be 
obtained  by  accessing  its  Internet  server 
[http://www.ustr gov).  General 
information  concerning  USAID  may  be 
obtained  by  accessing  its  Internet  server 
[http://www.  usaid.gov) . 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  03-27874  Filed  11-4-03;  8:45  am] 

BILLING  CODE  3190-VV3-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  of  a  new  collection.  The  ICR 
describes  the  nature  of  the  information 
collection  and  the  expected  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
was  published  on  Julv  8,  2003  on  page 
40730. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5,  2003.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  [udy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Information  for  the  Prevention 
of  Aircraft  Collisions  on  Runways  at 
Towered  Airports. 

Type  of  Request:  Approval  of  a  new 
collection. 

OMB  Control  Number:  2120-xxxx. 

Formfsj:  N/A. 

Affected  Public:  A  total  of  10,000 
airport  and  aircraft  operators. 
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Abstract:  Runway  incursions  are  a 

risk  to  the  public  traveling  in  aircraft. 
Reduction  of  runwav  incursions  is  listed 
bv  the  DOT  Office  of  the  Inspector 
Genera!  as  one  of  the  top  ten 
transportation  management 
improvements  needed,  the  National 
Transportation  Safetv  Board  (NTSB)  has 
selected  runway  safety  as  one  of  their 
"most  wanted"  transportation  safety 
improvements,  and  the  FAA 
Administrator  has  directed  that  runway 
safety  be  one  of  the  FAA's  top  five 
safety  priorities.  FAA  has  been 
concentrating  on  this  issue  for  a  decade 
and  progress  has  been  elusive,  in  part 
because  of  a  lack  of  feedback  from 
people  working  ami  flving  on  the 
runways  in  the  N AS.  Feedback  from 
surveys  will  be  used  in  the  prevention 
of  runway  collisions  and  in  the 
reduction  of  the  severity  and  frequency 
of  runway  incursioiTs. 

Estimated  Annual  Burden  Hours:  An 
estimated  1.670  hours  annuallv. 
ADDRESSES:  Send  comments  to  the 
Offu  e  ui  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NVV.. 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  qualitv. 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  October  29, 
200,^ 
Judith  D.  Street. 

FAA  Informalion  Collection  Clearance 

Officer.  APF-1 00. 

[FR  Doc.  03-27755  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Agency 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 


announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  information  was  published  on 
luly  25,  2003  on  page  44137. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5.  2003.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 

publicatim 

FOR  FURTHER  INFORMATION  COMACT:  Judv 
Street  on  (202)  267-9895 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (F,A.\1 

Title:  Safe  Disposition  of  Life  Limited 
Aircraft  Parts. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0665. 

Forms(s)  N/A. 

Affected  Public:  A  total  of  8.000  air 
carriers  and  manufacturers. 

Abstract:  This  action  responds  to  the 
Wendall  H.  Ford  Investment  and  Reform 
Act  for  the  21st  Century  by  requiring 
that  all  persons  who  remove  any  life- 
limited  aircraft  part  be  required  to  have 
a  method  to  prevent  the  installation  of 
that  part  after  it  has  reached  its  life 
limit.  This  action  reduces  the  risk  of 
life-limited  parts  being  used  beyond 
their  life  limits.  This  action  also 
requires  that  manufacturers  of  life- 
limited  parts  provide  marking 
instructions,  when  requested. 

Estimated  Annual  Burden  Hours:  An 
estimated  104,000  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington  DC,  on  October  29, 
2003, 

Judith  D.  Street. 

FAA  Information  Collection  Clearance 

Officer.  APF-1 00. 

|FR  Doc.  03-27758  Filed  11-4-03:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Docket  No   FAA-2003-16227] 

Policy  and  Procedures  Concerning  the 
Use  of  Airport  Revenue:  Petition  of 
Sarasota-Manatee  Airport  Authority  To 
Allow  Use  of  Airport  Revenue  for 
Direct  Subsidy  of  Air  Carrier 
Operations 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Request  for  comments. 

summary:  This  notice  requests 
comments  on  a  petition  to  amend  the 
current  Policy  and  Procedures 
Concerning  the  Use  of  Airport  Revenue 
("Revenue  Use  Policy").  The  petitioner 
Sarasota-Manatee  Airport  Authority  is 
an  airport  operator  subject  to  the 
provisions  of  the  Revenue  Use  Policy. 
The  petitioner  requests  that  the  FAA 
amend  the  Revenue  Use  Policy  to 
permit  certain  airport  operators  to  use 
airport  revenue  for  the  direct  subsidy  of 
commercial  air  carrier  operations  under 
specific  and  limited  circumstances. 
Currently,  the  Revenue  Use  Policy 
prohibits  all  airport  operators  that  are 
the  recipient  or  subject  of  Federal 
assistance  for  airport  improvements 
("airport  sponsors")  from  using  airport 
revenue  to  provide  direct  subsidies  to 
air  carriers  for  the  provision  of 
commercial  service.  However,  the 
petitioner  represents  that  some  airport 
sponsors  have  been  able  to  provide 
either  financial  subsidies  or  revenue 
guarantees  to  secure  air  carrier  ser\ice. 
These  airport  sponsors  have  been 
general-purpose  municipalities  that  can 
use  funds  from  non-airport  sources.  On 
the  other  hand,  those  airport  sponsors 
governed  by  a  special-purpose  airport 
authority  cannot  provide  direct 
subsidies  to  air  carriers,  because  all  of 
their  funds  are  considered  airport 
revenue  subject  to  the  prohibitions  in 
the  Revenue  Use  Policy.  The  FAA  is 
publishing  for  comment  the  petitioner's 
suggestion  to  consider  limited  use  of 
airport  revenue  for  direct  subsidy  of  air 
carrier  operations  to  be  an  "operating 
cost"  of  the  airport  under  the  Revenue 
Use  Policy. 
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DATES:  Comments  must  he  received  by 
IdnudPy  5.  2003   Comments  that  are 
received  after  that  date  will  be 
(  onsidered  only  to  the  extent  possible. 
ADDRESSES:  The  proposed  policv 
amendment  is  available  for  public 
review  in  the  Dockets  Office.  U.S. 
Department  of  Transportation,  Room 
Plaza  401.  400  Seventh  Street,  SVV., 
Washington,  DC  20,590-0001.  The 
documents  have  been  filed  under  FAA 
Docket  Number  FAA-2003-16227.  The 
Dockets  Office  is  open  between  9  a.m. 
and  5  p.m.,  Monday  through  Fridav, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address, 
.Also,  vou,  may  review  public  dockets 
on  the  Internet  at  http:// 
un-\\:dms  dot.gov.  Comments  on  the 
proposed  policy  must  be  delivered  or 
mailed,  in  duplicate,  to:  the  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Rt)om  Plaza  401,  400 
Seventh  Street,  S\V.,  Washington,  DC 
20390-0001.  You  must  identify-  the 
docket  number  'FAA  Docket  No  FAA- 
200.3-16227"'  at  the  beginning  of  your 
comments.  Commenters  wishing  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  FAA 
Docket  No.  FAA-2003-16277."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter.  You  may  also 
submit  comments  through  the  Internet 
to  http:'h\-iuv  linis  dnt.^ov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cushing,  Airports  Compliance 
Division.  Office  of  Airport  Safety  and 
Standards,  AAS-400.  Federal  Aviation 
Administraticm.  800  Independence  Ave. 
SW.,  Washington.  DC  20591,  telephone 
(202) 267-8348. 

SUPPLEMENTARY  INFORMATION:  The 

Revenue  Use  Policy  (64  FR  7696); 
February  16,  1999).  was  adopted 
pursuant  to  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994.  and  incorporates  provisions  of  the 
Federal  Aviation  Administration 
Reauthorization  Act  of  1996.  The 
Revenue  Use  Policy  describes  the  scope 
of  airport  revenue  that  is  subject  to  the 
Federal  requirements  on  airport  revenue 
use  and  lists  those  requirements.  The 
Revenue  Use  Policv  also  describes 
[irfihibited  and  permitted  uses  of  airport 
revenue  and  outlines  the  FAA's 
enforcement  policies  and  procedures. 

Governing  Statutes  and  Policy 

Title  49  U.S.C.  47107(b)(1)  requires 
that  grant  agreements  for  airport 
development  grants  include  an 
assurance  that  "the  revenues  generated 


by  a  public  airport  will  be  expended  for 
the  capital  or  operating  costs  of — (A)  the 
airport:  (B)  the  local  airport  system;  or 
(C)  other  local  facilities  owned  or 
operated  by  the  airport  owner  or 
operator  and  directly  and  substantially 
related  to  the  air  transportation  of 
passengers  or  property."  The  same 
requirement  is  included  in  49  U.S.C. 
47133,  which  applies  directly  to  any 
airport  that  has  received  Federal 
assistance. 

Sections  V  and  VI  of  the  Revenue  Use 
Policy,  at  64  FR  7718-20,  respectively 
list  uses  oif  airport  revenue  considered 
to  be  permitted  or  prohibited  under  the 
above  statutes.  The  list  of  prohibited 
uses  of  airport  revenue  in  section  VI  B. 
includes  the  following: 

"12.  Direct  subsidy  of  air  carrier 
operations.  Direct  subsidies  are 
considered  to  be  payments  of  airport 
funds  to  carriers  for  air  service. 
Prohibited  direct  subsidies  do  not 
include  waivers  of  fees  or  discounted 
landing  or  other  fees  during  a 
promotional  period.  Any  fee  waiver  or 
discount  must  be  offered  to  all  users  of 
the  airport,  and  provided  to  all  users 
that  are  willing  to  provide  the  same  type 
and  level  of  new  services  consistent 
with  the  promotional  offering.  Likewise 
prohibited  direct  subsidies  do  not 
include  support  for  air  carrier 
advertising  or  marketing  of  new  services 
to  the  extant  permitted  by  section  V  of 
this  Policy  Statement." 

The  petitioner  requests  that  the  FAA 
amend  the  above  policy  statement  to 
permit  the  limited  use  of  airport 
revenue  for  direct  subsidies  to  air 
carriers,  aS  stated  below.  The  FAA 
invites  comment  on  the  petition  and  the 
justification  for  the  requested  change  in 
the  Revenue  Use  Policy. 

Petitioner's  Requested  Policy 
.Amendment  To  Allow  Use  of  Airport 
Revenue  for  Direct  Subsidy  of  Air 
Carrier  Operations 

The  petitioner  requests  an 
amendment  to  the  Revenue  Use  Policy 
that  would  "permit  airports  that  have 
less  than  0.25  percent  of  the  total  U.S. 
passenger  boardings  to  use  airport 
revenues  at  their  discretion  for  subsidies 
to  air  carriers  willing  to  provide  service 
to  those  airports,"  The  petitioner 
suggests  that  the  following  conditions 
apply  to  an  airport's  use  of  the  subsidy: 

1 ,  The  community  must  have  a 
minimum  population  of  200,000 
residents  in  the  airport's  local  county{s). 

2.  Airport  revenues  considered  for  use 
are  not  subject  to  the  air  carrier 
agreement  in  place  and  do  not  affect  the 
rate-making  methodology  of  the 
agreement. 


3.  Subsidy  is  limited  to  new  service. 

New  service  defined  as  follows: 

•  Air  carrier  not  presentlv  at  the 
airport. 

•  Citv  pair  presently  served  by  an  air 
carrier  at  the  applicant  airport. 

4.  Subsidy  cannot  exceed  12 
consecutive  months  to  any  air  carrier. 

5.  Air  carrier  receiving  the  subsidy 
must  be  willing  to  provide  the 
following: 

•  Daily  scheduled  service  with  a 
minimum  seating  capacitv  of  50  seats. 

•  Must  commit  to  a  minimum  of 
twelve  consecutive  months  of  ser\'ice. 

6.  Air  carrier  cannot  utilize  program 
more  than  once  at  the  same  airport. 

Issued  in  Washington,  DC  on  October  24, 
200,3. 

David  L.  Bennett, 

Director.  Airport  Safety  and  Standards. 
[FR  Doc.  03-2775.3  Filed  1 1-4-03;  8:45 ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Hold  Scoping 
Meetings  for  Mammoth  Yosemite 
Airport.  Mammoth  Lakes,  CA 

AGENCY:  Federal  Aviation 

.Administration. 

ACTION:  Notice  to  hold  one  (1)  public 

scoping  meeting  and  one  (1) 

governmental  and  public  agency 

scoping  meeting. 

SUMMARY:  The  Federal  Aviation 

Administration  (F.AA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
expansion  of  Mammoth  '^I'osemite 
.Airport,  Mammoth  Lakes,  California,  To 
ensure  that  all  significant  issues  related 
to  the  proposed  action  are  identified, 
one  (1)  public  scoping  meeting  and  one 
(1)  governmental  and  public  agency 
scoping  meeting  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  Garibaldi,  Enxiroiimental 
Protection  Specialist.  San  Francisco 
Airports  District  Office,  Federal 
Aviation  Administration,  Western- 
Pacific  Region,  831  Mitten  Road,  Room 
210,  Burlingame.  California  94010- 
1303,  Telephone:  650/876-2927. 
Comments  on  the  scope  of  the  EIS 
should  be  submitted  to  the  address 
above  and  must  be  received  no  later 
than  5  p.m.  Pacific  Standard  Time,  on 
Monday.  December  29.  2003 
SUPPLEMENTARY  INFORMATION:  The  FAA 
will  prepare  an  EIS  for  the  proposed 
future  expansion  of  Mammoth  Yosemite 
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Airport.  Proposed  expansion  of 

Mammoth  Yosemite  Airport  has  been 
the  subject  of  a  series  of  en\ironmental 
analyses  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  California 
Environmental  Quality  Act  of  1970 
(CEQA).  A  Draft  Environmental 
Assessment  (EAj  was  prepared  and 
issued  on  the  current  Proposed  Airport 
Expansion  Project  in  October  2000.  A 
Final  EA  for  the  Mammoth  Yosemite 
Airport  E.xpansion  Project  uas 
published  in  December  2000.  The  FAA 
approved  the  Final  EA  as  a  Federal 
document  and  issued  a  Finding  of  No 
Significant  Impact  (FONSl)  on 
December  21.  2000.  The  Town  of 
Mammoth  Lakes  issued  a  Draft 
Supplement  to  Subsequent 
Environmental  Impact  Report  of  the 
1997  Environmental  Impact  Report  in 
October  2001.  The  Final  Supplement  to 
Subsequent  En\irnnmental  Impact 
Report  was  certified  b\-  the  Town  of 
Mammoth  Lakes  on  March  6.  2002. 
Following  FAAs  approval  of  the  FONSI 
in  December  2000.  additional  and 
supplemental  information  regarding  the 
proposed  project  became  available.  On 
July  29,  2002.  the  FAA  issued  its  Record 
of  Decision  that  re-examined  the 
December  21.  2000.  FONSI.  and 
approved  the  Town  of  Mammoth  Lakes' 
proposed  expansion  plan  for  the  airport. 
Subsequent  to  the  publication  of  FAA's 
Record  of  Decision,  litigation  was  filed 
agamst  the  FAA  in  two  civil  cases 
numbered  C02-04621  BZ  and  C02- 
04623  BZ  in  the  United  States  District 
Court  for  the  Northern  District  of 
California.  On  April  28,  2003,  an 
opinion  was  issued  that  requires  the 
FAA  to  prepare  an  EIS  to  further 
evaluate  the  Town  of  Mammoth  Lakes' 
proposed  expansion  project  for 
Mammoth  Yosemite  Airport. 

Mammoth  '^'osemite  Airport  is  a 
Imiited  certificate  airport  (title  14,  Code 
of  Federal  Regulations  (CFR) 
§  39.209(a)).  The  airport  is  located 
approximately  five  miles  east  of  the 
Town  of  Man^moth  Lakes  and  north  of 
U.S.  Route  395  in  Mono  County.  The 
airport  has  one  east-west  oriented 
runway  (9/27)  with  a  parallel  and 
connecting  taxiway  system.  Runway 
9/27  is  paved  with  asphalt  and  is  7,000 
feet  long  by  100  feet  wide.  The  airport 
has  a  field  elevation  of  7.128-feet  above 
mean  sea  level.  The  airport 
accommodates  general  aviation  aircraft 
operations  including  aircraft  hangars 
and  outdoor  tiedowns  The  airport 
provides  facilities  that  can 
accommodate  commercial  airlines, 
commuter  airlines,  and  airline  support/ 
maintenance.  The  airport  has 


approximately  40-based  aircraft  and 
accommodates  approximately  6,000 
annual  aircraft  operations. 

The  FAA  is  the  lead  agency 
responsible  for  the  preparation  of  the 
EIS. 

proposed  to  be  evaluated  in  the  EIS, 
additional  reasonable  alternatives  may 
be  evaluated  in  the  EIS  as  a  result  of  the 
scoping  process. 

No  Action  Alternative:  This 
alternative  consists  of  not  implementing 
any  of  the  Expansion  Project's  elements. 
No  new  development  items  identified  in 
the  Expansion  Project  would  be 
constructed  or  implemented. 

Proposed  Airport  Expansion  Project 
Alternative:  This  alternative  consists  of 
implementing  the  Town  of  Mammoth 
Lakes'  Proposed  Airport  Expansion 
Project  including  demolition, 
construction  and  replacement  of  various 
facilities  of  the  airport,  primarily  in  the 
vicinity  of  the  passenger  terminal  area 
and  the  runway.  The  primary  feature  of 
this  alternative  is  the  construction  of  a 
1 , 200-foot  runway  extension  to  the  west 
and  widening  of  the  runway  50-feet  for 
a  total  runway  length  of  8,200-feet  and 
width  of  1 50-feet.  This  would  require 
the  Town  of  Mammoth  Lakes  to 
purchase  the  property  or  obtain  a 
special  use  permit  from  the  United 
States  Forest  Service  (USES)  for  the 
additional  25-feet  of  land  to  the  south 
and  25-feet  of  land  to  the  west  of 
Airport  property  for  the  runway  safety 
area.  A  new  passenger  terminal  building 
and  associated  facilities  would  also  be 
constructed.  This  alternative  was 
identified  in  the  Final  EA  as  the 
Proposed  Action. 

A  9.000-Foot  Runway  Alternative: 
This  alternative  extends  Runway  9/27  to 
the  west  by  2,000  feet  to  achieve  a  total 
runway  length  of  9,000  feet.  Similar  to 
the  Proposed  Airport  Expansion  Project 
this  alternative  also  widens  the  existing 
runway  from  100-feet  to  1 50-feet,  and 
includes  construction  of  a  new 
passenger  terminal  building  and 
associated  facilities.  This  would  require 
the  Town  of  Mammoth  Lakes  to 
purchase  the  property  or  obtain  a 
special  use  permit  from  the  USES  for 
the  additional  25-feet  of  land  to  the 
south  and  825-feet  or  land  to  the  west 
of  Airport  property  for  the  runway 
safety  eirea. 

Develop  Another  Airport  in  the 
Region:  This  alternative  consists  of 
developing  the  next  nearest  airport  to 
the  Town  of  Mammoth  Lakes  in  Bishop, 
CA. 

Use  Alternative  Modes  of 
Transportation:  This  alternative  would 
utilize  other  types  of  transportation 
modes  such  as  rail,  inter-citv  bus  and 


automobiles  to  transport  skier  visitors  to 
the  area. 

Devehp  a  New  Airport  in  the  Region 
at  a  Different  Site:  This  alternative 
consists  of  construction  of  a  new  airport 
facility  instead  of  further  developing  the 
existing  facility  at  Mammoth  Yosemite 
Airport. 

Comments  and  suggestions  are  invited 
from  Federal,  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
the  proposed  project  and  the 
alternatives  are  addressed  and  all 
significant  issues  are  identified.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  EIS  may  be  mailed  to 
the  FAA  informational  contact  listed 
above  and  must  be  received  no  later 
than  5  p.m..  Pacific  Standard  Time,  on 
Monday,  December  29,  2003. 

Public  Scoping  Meetings:  The  FAA 
will  hold  one  (1)  public  and  one  (1) 
governmental  and  public  agency 
scoping  meeting  to  solicit  input  irom 
the  public  and  various  Federal,  State 
and  local  agencies  which  have 
jurisdiction  by  law  or  have  specific 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  proposed  projects.  A  scoping 
meeting  specifically  for  governmental 
and  public  agencies  will  be  held  on 
Wednesday,  December  10,  2003,  from  1 
p.m.  to  4  p.m.,  Pacific  Standard  Time, 
at  the  Mammoth  Lakes  Community 
Center,  1000  Forest  Trail.  Mammoth 
Lakes,  California.  The  public  scoping 
meeting  will  be  held  at  the  same 
location  on  Wednesday,  December  10, 
2003.  from  6  p.m.  to  9  p.m..  Pacific 
Standard  Time. 

Issued  in  Hawthorne,  California,  on 
October  28.  200.3. 

Ellsworth  L.  Chan, 

Acting  Manager.  Airports  Division,  Western- 
Pacific  Region.  A  WP-600. 

[FR  Doc.  03-27756  Filed  11-4-03;  8:45  am) 

BILUNG  CODE  4910-1»-«a 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and 
Conduct  Scoping  for  Proposed  Air 
Traffic  Procedural  Changes  Associated 
with  the  Omaha  Airspace  Redesign 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  (EA), 

summary:  The  Federal  Aviation 
Administration  (FAA),  Central  Region, 
is  issuing  this  notice  to  advise  the 
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public,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (NEFA).  42' U.S. C.  4332(2KC) 
that  the  FAA  intends  to  prepare  an  EA  -i 
lor  the  proposed  Omaha  Airspace 
Redesign  (OAR).  While  not  required  for 
an  EA,  the  FAA  is  issuing  this  Notice  of 
Intent  to  facilitate  public  involvement. 
This  EA  will  assess  the  potential 
environmental  impacts  resulting  from 
proposed  modifications  to  air  traffic 
routings  in  the  metropolitan  Omaha  and 
surrounding  areas.  Airports  in  this  area 
include  Omaha.  Eppley  Airfield  (OMA), 
Offutt  Air  Force  Base.  Lincoln  Airport 
(LNK).  as  well  as  smaller,  primarily 
general  aviation  use  airports.  All 
reasonable  alternatives  are  being 
considered  including  a  no  action 
alternative. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  (JWeill.  Airspace  Branch,  ACE- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  Citv,  MO  b4106:  telephone: 
(816) 329-2560. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
IS  e'xpli.ring  11. "A  iiiutin;4  structures  that 
will  improve  the  safety  and  efficiency  of 
air  traffic  control  (ATC)  operations  in 
the  Omaha  Terminal  Radar  Approach 
Control  (TRACON)  area.  Preliminary 
operational  concepts  involve  changes 
internal  to  theOmaha  TRACON 
airspace  structure,  as  well  as  changes  to 
Omaha  and  Lincoln  arrival  and 
departure  routes  that  would  align  with 
Minneapolis  Air  Route  Traffic  Control 
Center  (ARTCC)  en  route  airspace 
routes.  Establishment  of  standardized, 
predictable  routing  reduces  pilot  and 
controller  workload,  thereby  increasing 
overall  safety.  This  will  be 
accomplished  by  providing  predictable 
and  efficient  procedural  separation  for 
arriving  and  departing  aircraft,  reducing 
the  need  for  controller  intervention.  In 
addition,  this  concept  will  also  allow 
pilots  to  take  advantage  of  improved 
aircraft  navigational  technologies. 

Potential  alternatives  willencompass 
new  routing  proposals  that  would 
accommodate  aircraft  without  Area 
Navigation  (RNAV)  capability,  and 
without  changes  to  ground  based 
navigational  facilities.  The  Omaha 
Airspace  Redesign  encompasses  a 
geographic  area  of  appro.ximately  55 
miles  around  the  Omaha  Eppley 
Airfield  The  exact  studv  area  vvill  be 
identified  in  the  draft  EA. 

The  FAA  will  examine  methods  that 
will  take  advantage  of  new  and 
emerging  ATC  technologies,  and 
ini[)roved  performance  characteristics  of 
modern  aircraft,  as  well  as 
improvements  in  navigation 
(  apabilities.  The  proposal  will  address 


the  merits  of  alternative  airspace  design 
scenarios  that  safely  and  efficiently  use 
regional  airspace  and  procedures  in  and 
around  the  Omaha  Eppley  Airfield  and 
terminal  airspace  controlled  by  the 
Omaha  TBIACON,  as  well  as  facility 
airspace  associated  with  portions  of  the 
Lincoln  Airport  Traffic  Control  Tower 
and  Minneapolis  ARTCC  airspace. 

As  part  of  the  airspace  redesign  effort, 
the  FAA  will  conduct  detailed  analyses, 
which  will  be  used  to  evaluate  the 
potential  environmental  impacts  in  the 
study  area.  Upon  the  publication  of  a 
draft  EA,  the  FAA  will  contact  and 
coordinate  with  federal,  state,  and  local 
agencies,  as  well  as  the  public,  to  obtain 
comments  and  suggestions  regarding  the 
EA  for  the  proposed  project.  The  EA 
will  asses*  impacts  of  reasonable 
alternatives,  including  a  no  action 
alternative,  pursuant  to  NEPA:  FAA 
Order  1050.1,  Policies  and  Procedures 
for  Assessing  Environmental  Impacts: 
DOT  Ordeir  5610.1,  Procedures  for 
Considering  Environmental  Impacts: 
and  the  President's  Council  on 
Environmental  Quality  (CEQ) 
Regulatioris  implementing  the 
provisions  of  NEPA.  40  CFR  parts  1500- 
1508,  and  pther  appropriate  guidance. 

Scoping  While  not  required  for  an 
EA.  the  F4A  will  use  the  scoping 
process  asioutlined  in  the  Council  on 
Environmental  Quality  (CEQ) 
Regulatioits  and  guidelines  to  facilitate 
public  invplvement.  Concerned 
individual  and  agencies  are  invited  to 
express  thfeir  views  in  writing.  The 
purpose  o^the  scoping  process  is:  (1)  To 
provide  a  description  of  the  proposed 
action,  (2)jto  provide  an  early  and  open 
process  to  determine  the  scope  of  issues 
to  be  addressed  and  to  identify' 
jSotentiall^  significant  issues  or  impacts 
related  to  Ihe  proposed  action  that 
should  be  Analyzed  in  the  EA,  (3)  to 
identify'  other  coordination  and  any 
permit  req^iirements  associated  with  the 
proposed  Action,  and  (4)  to  identify  and 
eliminate  from  detailed  study  those 
issues  that  are  not  significant  or  those 
that  have  l^een  adequately  addressed 
during  a  pf ior  environmental  review 
process.     ; 

The  scoring  period  begins  with  this 
announcement.  To  ensure  that  all  issues 
are  identified,  the  FAA  is  requesting 
comments  and  suggestions  on  the 
project  scope  from  all  interested  federal, 
state  and  Ipcal  agencies  and  other 
interested  parties.  In  furtherance  of  this 
effort,  the  FAA  has  established  an 
Intenet  W*  site  that  can  be  accessed  at: 
h  ttp  ://i\T,\^.faa.gov/a  ts/cen  tral/oar/ 
oar.html.  Additional  information  about 
the  Omahii  Airspace  Redesign  can  be 
found  at  tl^s  internet  site.  Further,  the 
FAA  will  ije  maintaining  the  following 


telephone  number  for  general 
information:  (816)  32'J-2560. 
DATES:  The  FAA  will  accept  formal 
scoping  comments  through  December 
12.  2003.  Written  comments  should  be 
directed  to  the  following  address: 
Federal  Aviation  Administration.  901 
Locust.  Attn:  ACE-520-OAR,  Kansas 
City,  MO  64106.  Comments  will  also  be 
accepted  electronicallv  via  http:// 
www.faa.gov/ats/nar/cpntml/oar/ 
oar.html. 

Issued  in  Kansas  Cil\  .  Missouri  on: 
October  20.  200,3, 

Herman  J.  Lyons,  Jr., 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-27757  Filed  11-4-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-63] 

Petitions  for  Exemption:  Dispositions 
of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  1 1  of  title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summarv  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatorv  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter  (202)  267- 
7271,  or  Timothy  R.  Adams  (202)  267- 
8033,  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  October  30, 
2003. 

Donald  P.  Bvrr.e, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-200 1-8936. 
Petitioner:  Robert  P.  Laverv. 
Section  of  14  CFR  Affected:  14  CFR 
9i.l09(a)  and  (b)(3). 
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Description  of  Relief  Sought/ 
Disposition:  To  permit  Robert  P.  Laver\' 
to  conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet  the 
recent  instrument  experience 
requirements  m  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
thow-over  control  wheel  in  place  of 
functioning  dual  controls.  Grant.  07/30/ 
2003.  Exemption  .Vo.  7571A. 

Docket  No.:  FAA-2001-8378. 

Petitioner:  American  Airlines  Flight 
Academy. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Descrip  tion  o  f  Re  lie  f  So  ugh  t/ 
Disposition:  To  permit  American 
Airlines  Flight  Academy  to  substitute  a 
qualified  and  authorized  check  airman 
or  aircrew  program  designee  for  an  FAA 
inspector  to  observe  a  qualifying  PIC 
who  is  completing  initial  or  upgrade 
training  specified  in  §  121.424  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  a  landing,  subject  to  certain 
conditions  and  limitations.  Grant.  08/ 
04/2003.  Exemption  No.  6916B. 

Docket  No.:  FAA-2003-14748. 

Petitioner:  Aviation  Services  Group. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.89{b)(3'). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aviation 
Services  Group,  Inc.  to  operate 
pressurized  aircraft  at  altitudes  above 
35.000  feet  mean  sea  level  without  one 
pilot  at  the  controls  wearing  and  using 
an  oxygen  mask.  Denial,  08/04/2003, 
Exemption  No.  8105. 

Docket  No. :  FAA-2002-1 2681 . 

Petitioner:  Mr.  [arle  Boe. 

Section  of  14  CFR  Affected:  14  CFR 
119.33(b)(l'). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Boe  to 
conduct  commercial  passenger  or  cargo 
aircraft  operations  for  compensation  or 
hire  under  part  135  without  being  a  U.S. 
citizen.  Denial,  08/04/2003.  Exemption 
No.  8106. 

Docket  No.:  FAA-2003-15395. 

Petitioner:  Delta  Air  Lines.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.440(a)  and  SFAR  58,  paragraph 
6(b](3)(ii)(A). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  to  meet 
line  check  requirements  using  an 
alternative  line  check  program,  subject 
to  certain  conditions  and  limitations. 
Grant.  08/04/2003.  Exemption  No.  8107. 

Docket  No.:  FAA-2002-1 3688. 

Petitioner:  Promech,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Promech  to 


conduct  operations  under  visual  flight 
rules  outside  controlled  airspace,  over 
water,  at  an  altitude  below  500  feet  * 
above  the  surface,  subject  to  certain 
conditions  and  limitations.  Grant,  08/ 
04/2003.  Exemption  No.  8108. 

Docket  No.:  FAA-2003-15436. 

Petitioner:  Ace  Aviation  Ser\'ices 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
135.145. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ace  Aviation 
Services  Corporation  to  place  turbo  jet 
airplanes  in  service  under  part  135 
without  conducting  proving  flights. 
Denial.  08/05/2003,  Exemption  No. 
8104. 

Docket  No.:  FAA-2001-10265. 

Petitioner:  RR  Investments  Inc.,  d.b.a. 
Million  Air  Dallas. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Million  Air 
Dallas  to  operate  certain  aircraft  under 
part  135  without  a  TSO-Cl  1 2  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  08/08/2003.  Exemption  No. 
6718C. 

Docket  No.:  FAA-2 003-1 5828. 

Petitioner:  Rainier  Heli-Life.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rainier  Heli-Life, 
Inc.  to  operate  certain  aircraft  under  part 
135  without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  08/08/2003.  Exemption  No.  8109. 

Docket  No.:  FAA-2001-10262. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Petroleum 
Helicopters,  Inc.  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
those  aircraft.  Grant.  08/14/2003, 
Exemption  No.  5586E. 

Docket  No.:  FAA-2003-15784. 

Petitioner:  Denmark  Volunteer  Fire 
Department. 

Section  of  14  CFR  Affected:  14  CFR 
135.251.  135.255.  and  135.353.  and 
appendices  I  and  I  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Dermiark 
Volunteer  Fire  Department  to  conduct 
local  sightseeing  flights  at  the  Eastern 
Slopes  Regional  Airport.  Fryeburg, 
Maine,  for  sightseeing  flights  during 
August  2003,  with  a  rain  date  in 
September.  2003,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  08/14/ 
2003,  Exemption  No.  8113. 


Docket  No.:  FAA-2003-15883. 

Petitioner:  Vertical  Flight  Services. 
LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vertical  Flight 
Services,  LLC,  to  operate  certain  aircraft 
under  part  1 35  without  a  TSO-Cl  1 2 
(Mode  S)  transponder  installed  on  those 
aircraft.  Grant,  08/14/2003,  Exemption 
No.  8114. 

Docket  No.:  FAA-2003-14563. 

Petitioner:  AirTran  Airways.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AirTran  Airways, 
Inc.  to  conduct  three  operations  at 
Ronald  Reagan  Washington  National 
Airport  (DCA)  without  the  required 
slots.  Grant,  08/14/2003.  Exemption  No. 
8112. 

Docket  No.:  FAA-2003-14827. 

Petitioner:  Comair,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Comair.  Inc.  to 
conduct  three  operations  at  Ronald 
Reagan  Washington  National  Airport 
(DCA)  without  the  required  slots. 
Denied.  08/14/2003.  Exemption  No. 
8112. 

Docket  No.:  FAA-2003-14975. 

Petitioner:  Spirit  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Spirit  Airlines, 
Inc.  to  conduct  three  operations  at 
Ronald  Reagan  Washington  National 
Airport  (DCA)  without  the  required 
slots.  Denial.  08/14/2003.  Exemption 
No.  8112. 

Docket  No.:  FAA-2 00 1-8 96 3. 

Petitioner:  Peninsula  Airways,  Inc. 
(PenAir). 

Section  of  14  CFR  Affected:  14  CFR 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly  trained 
PenAir  flight  crewmembers  to  install 
and/or  remove  medevac  stretchers  on 
PenAir  Fairchild  Metro  III  aircraft  and 
make  the  appropriate  entries  in  the 
aircraft  records.  Grant,  08/18/2003. 
Exemption  No.  6674B. 

Docket  No.:  FAA-2003-15744. 

Petitioner:  Arctic  Air  Ser\dce. 

Section  of  14  CFR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Arctic  Air 
Service  to  conduct  Class  D  rotorcraft- 
load  combination  operations  with  an 
Agusta  A  109E  helicopter  certificated  in 
the  normal  category  under  14  CFR  part 
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27.  subject  tn  certain  conditions  and 
limitations.  Granted.  08/18/2003, 
Extern pt ion  A'o.  8116. 

Dockpt  No.:  FAA-2002-12797. 

Petitioner:  Busine.ss  Jet  Services.  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
1.1,5. 1.52(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Business  let 
Services,  Ltd.  to  operate  two  British 
Aerospace  SAC  1-11  400  series 
airplanes  under  part  135  without 
recording  the  parameters  listed  within 
the  ranges,  accuracies,  resolutions,  and 
sampling  intervals  sptM.;ified  in 
appendi.x  D  to  part  135.  Denial.  08/18/ 
2003.  Exemption  No.  8115. 

Docket  No.:  FAA-2001-10875. 

Petitioner:  Fresh  Water  Adventures, 
Inc. 

.S"ec//on  of  14  CFR  Affected:  14  CFR 
91.323(h)(4J, 

Description  of  Relief  Sought/ 
Disposition:  To  peimit  Fresh  Water 
Adventures.  Inc.  to  operate  its 
Grumman  Goose  Ct-21A  amphibian 
aircraft  at  a  weight  that  is  in  excess  of 
that  airplanes  maximum  certificated 
weight.  Grant.  08/21/2003,  Exemption 
No.  7070B. 

Docket  No.:  F.\A-2001-11081. 

Petitioner:  Merlin  Airways. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Merlin  Airways 
to  operate  certain  aircraft  under  part  135 
without  a  TS(^-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  08/21/2003,  Exemption  No. 
7681  A. 

Docket  No.:  FAA-2001-10267. 

Petitioner:  C;ar\^er  Aero.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  pt>rmit  f^arver  .Aero.  Inc. 
to  operate  certain  aircraft  under  part  135 
without  a  TS0-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  08/21/2003.  Exemption  No. 
6229D 

Docket  No.:  FAA-2001-10162. 

Petitioner:  T]\K:0  Aviaticm  Services. 
Inc 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TIMCO  Aviation 
Services.  Inc.  to  place  and  maintain  its 
inspection  procedures  manual  (IPM)  in 
technical  libraries  in  its  five  facility 
locations  and  assign  copies  of  the  IPM 
to  key  individuals  rather  than  give  a 
copy  to  each  of  its  supervisory  and 
inspection  personnel.  This  requirement, 
however,  will  no  hmger  be  applicable 
when  Amendment  No.  145-47.  Repair 


Stations:  Final  Rule  (66  FR  41088) 
becomes  effective  October  3,  2003. 
Under  the  new  rule.  FAA  no  longer 
requires  certificated  repair  stations  to 
keep  an  IPM.  Grant.  08/25/2003, 
Exemption  No.  7621A. 

Docket  No.:  FAA-2003-15439. 

Petitioner:  United  Parcel  Service. 

Section  of  14  CFR  Affected:  14  CFR 
121.434!(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  Parcel 
Service  to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
program  designee  for  an  FAA  inspector 
to  observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing,  subject 
to  certain  conditions  and  limitations. 
Grant.  08/26/2003,  Exemption  No.  8118. 

Docket  No.:  FAA-2003-15969. 

Petitioner:  Northern  Air  Cargo,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northern  Air 
Cargo.  Inc.  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S]  transponder  installed  on  those 
aircraft,  subject  to  certain  conditions 
and  limitations.  Grant,  08/29/2003, 
Exemption  No.  8121. 

Docket  No.:  FAA-2003-15970. 

Petitioner:  Montana  Aircraft,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143{c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Montana 
Aircraft,  Inc.  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft,  subject  to  certain  conditions 
and  limitations.  Grant.  08/29/2003, 
Exemption  No.  8120. 

Docket  No.:  FAA-2001-8787. 

Petitioner:  Yute  Air  Taxi,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Yute  Air  Taxi, 
Inc.  to  operate  certain  aircraft  under  part 
135  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft, 
subject  to  certain  conditions  and 
limitations.  Grant,  08/29/2003. 
Exemption  No.  7505 A. 

Docket  No.:  FAA-2003-15953. 

Petitioner:  Boston-Maine  Airways. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boston-Maine 
Airways  to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
program  designee  for  an  FAA  inspector 
to  observe  a  qualifying  pilot  in 


command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing,  subject 
to  certain  conditions  and  limitations. 
Grant,  09/03/2003.  Exemption  No.  8122. 

Docket  No.:  FAA-2001-10165. 

Petitioner:  The  North  Jersey  Chapter, 
Ninety-Nines,  Inc. 

Section  of  14  CFR  Affected: -[4  CFR 
135.251.  135.255.  and  135.353,  and 
appendices  I  and  I  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  The  North  jersey 
Chapter  of  the  Ninety  Nines,  Inc.  to 
condutit  local  sightseeing  flights  at  the 
Lincoln  Park  Airport.  Lincoln  Park,  New 
Jersey,  during  October.  2003,  with  a  rain 
date  during  October.  2003.  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  09/04/2003, 
Exemption  No.  8128. 

IFR  Doc.  0.3-27739  Filed  11-4-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-62] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAAs  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  1 1  of  title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Te).  (202)  267-8199. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington,  DC.  on  October  30, 

20o:^ 

Donald  P.  Byrne. 

Af^sistant  Chief  Counsel  for  Regulations. 


Dispositions  of  Petitions 

Docket  No.:  FAA-2002-13283. 

Petitioner:  Embraer  Empresa 
Brasileira  de  Aeronautica  S.A. 
(Embraer). 

Section  of  14  CFH  Affected:  14  CFR 
25.979(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the  June  30, 
2003.  termination  date  of  Exemption 
No.  7909  to  September  30,  2003.  unless 
sooner  superseded  or  rescinded.  Grant. 
06/25/2003.  Exemption  No.7909. 

Docket  \'o.:  FAA-2003-15118. 

Petitioner:  Gulfstream  Aerospace 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
25.901(c). 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
requirements  of  §  25.901(c)  to  the  extent 
necessary  to  allowtype  certification  of 
all  Gulfstream  Aerospace  Model  G- 
1159.  G-1159A.  011598,  G-IV.  GV  and 
GVSP  type  design  changes  to  be 
approved,  under  Type  Certificate 
A12EA,  after  the  date  of  this  granting, 
without  an  exact  showing  of  compliance 
with  the  requirements  of  §  25, 901(c)  or 
other  applicable  regulations,  as  they 
relate  to  single  failures  resulting  in 
uncontrollable  high  thrust  conditions. 
Partial  Grant,  10/08/2003,  Exemption 
No.8142. 

Docket  No.:  FAA-2003-15420. 

Petitioner:  Embraer  Empresa 
Brasileira  de  Aeronautics  S.A. 
(Embraer). 

Section  of  14  CFR  Affected:  14  CFR 
25.831(g).  Amendment  25-87. 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
requirement  of  §  25.831(g),  as  amended 
by  Amendment  25-87,  that  the  airplane 
cabin  humidity  level  must  remain  less 
than  2  7  millibars  vapor  pressure 
following  an  improbable  failure 
condition.  Grant.  10/14/2003, 
Exemption  No. 81 5 1 . 

Docket  No.:  FAA-2003-15705. 

Petitioner:  Fokker  Services  B.V. 

Section  of  14  CFR  Affected:  14  CFR 
25.562  and  25.785(b)." 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
requirements  of  §§  25,562  and  25.785(b) 
for  installation  of  medical  stretchers  on 
Gulfstream  G-V  airplanes.  Grant,  10/03/ 
2003.  Exemption  No.8140. 

[FR  Doc.  0,3-27740  Filed  1 1-^-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Dallas/Fort  Worth  International  Airport. 
DFW  Airport,  TX 

agency:  Federal  Aviation 
Admmistration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
mvites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dallas/Fort 
Worth  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  hpfore  December  5.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  Fort  Worth,  Texas  76193-  - 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jeffer>'  P. 
Fegan,  Director,  Dallas/Fort  Worth 
International  Airport  at  the  following 
address:  3200  E.  Airfield  Drive.  DFW 
Airport,  Texas  75261. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  mvites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Dallas/Fort  Worth  International  Airport 
under  the  provisions  of  the  Aviation 
Safetv  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 


On  October  24,  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  18,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date: 
October  1,  2013. 

Proposed  charge  expiration  date: 
March  1,  2014. 

Total  estimated  PFC  revenue: 
S59.604.952. 

PFC  application  number:  04-0 7-C- 
00-DFW. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  I  se  PFC's 

1.  Air  Transportation  and  Security  Act 
Compliance 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Air  Taxi/Commercial  Operators 
Filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  F.AA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regioudi  Airports  office  located  at: 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd..  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Dallas/Fort 
VVorth  International  Airport. 

Issued  in  Fort  Worth,  Texas,  on  October  24. 
2003. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

(FR  Doc.  03-27759  Filed  11-4-03;  8:45  am] 


BILLING  CODE   19-C^'3--M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
04-03-C-OO-HGR  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Hagerstown  Regional 
Airport — Richard  A.  Henson  Field, 
Hagerstow^n.  MD 

AGENCY:  Federal  Aviation 
.\.i:ninistration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 
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summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hagerstown 
Regional  Airport— Richard  A.  Henson 
Field  under  the  provisions  of  the  49 
L'S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  5.  2003. 
ADDRESSES:  Comments  on  this 
application  mav  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA,  Washington  Airport 
District  Office.  Attn:  Art  Winder.  23723 
Air  Freight  Ln..  Suite  210.  Dulles,  VA 
20166. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Carolvn  Motz, 
Airport  Manager  of  the  Board  of  County 
Commissioners  of  Washington  County, 
Maryland  at  the  following  address: 
18434  Showalter  Road.  Hagerstown, 
Maryland  21742-1347. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Board  of 
County  Commissioners  of  Washington 
County,  Maryland  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Winder,  Prf)|ect  .Manager. 
Washington  Airports  District  Office  at 
the  above  address  or  call  (703)  661- 
1363.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  RFC  at 
Hagerstown  Regional  Airport— Richard 
A.  Henson  Field  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158).  On 
October  23.  2003.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Board  of  County  Commissioners  of 
Washington  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
lanuaiT  31,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
December  1.  2003. 

Proposed  charge  expiration  date: 
December  1,  2007. 

Level  of  the  proposed  PFC:  $4.50. 

Brief  description  of  proposed 
project(s):  Terminal  Building 
Modifications  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 


PFCs:  Air  Charter  Operators  and  the 
Nonscheduled/On-Demand  Air  Carriers 
filing  FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  AEA-610,  1  Aviation 
Plaza,  Jamaica,  New  York  11434. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Board  of 
County  Commissioners  of  Washington 
County,  Maryland. 

Issued  in  Jamaica,  New  York,  on  October. 
2003. 

Eleanor  Schifflin, 

Manager.  PFC  Program,  Eastern  Region. 
(FR  Doc.  03-27754  Filed  11-1-03;  8:45  ami 

BILLING  CODE  4910-13-M 


1 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
McCarthy,  AK 

AGENCY:  Federal  Highway 
Administration  {FHWA),"and  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
and  section  4(f)  evaluation  will  be 
prepared  for  a  proposed  transportation 
improvement  project  on  the  McCarthy 
Road,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
A.  Haugh.  Environment  and  Right-of- 
way  Programs  Manager,  Federal 
Highway  Administration,  Alaska 
Division  Office,  709  W.  9th  Street.  Room 
851.  PO  Bo.x  21648.  Juneau.  Alaska 
99802-1648. (907)  586-7430.  or  Janet 
Brown,  P.E.,  Project  Manager,  Alaska 
Department  of  Transportation  and 
Public  Facilities,  Preliminary  Design  & 
Environmental,  2301  Peger  Road, 
Fairbanks,  Alaska  99709-5399,  (907) 
451-2283. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the 
ADOT&PF,  will  prepare  an  EIS  for 
proposed  improvements  on  McCarthy 
Road,  from  Chitina  to  the  west  bank  of 
the  Kennecott  River,  a  distance  of  60 
miles. 

The  McCarthy  Road  links  the 
community  of  McCarthy  and  the 
Kennecott  Mines  National  Historic 
Landmark,  to  Chitina  and  the  rest  of  the 


state  road  system.  The  road  is  the 
primary  route  into  Wrangell-St.  Elias 
National  Park  and  Preserve  (Wrangell- 
St.  Elias  NP&P),  passing  through  a 
patchwork  of  National  Park  Service. 
State  of  Alaska  Department  of  Natural 
Resources.  Chitina  Native  Corporation, 
Athna  Regional  Corporation.  University 
of  Alaska,  and  private  lands. 

The  majority  of  the  existing  road  is 
along  the  route  of  the  Copper  River  and 
Northwestern  Railway.  In  many  areas 
gravel  was  placed  directly  over  the  ties, 
which  is  still  the  driving  surface.  There 
are  many  short,  sharp  curves,  resulting 
in  limited  sight  distances.  In  several 
areas  there  are  steep  embankments  with 
no  guardrails  and  unstable  side  slopes 
that  produce  falling  rocks  and  other 
debris.  The  roadway  varies  in  widdi 
from  15-feet  to  20-feet.  the  surface  is 
very  rough  gravel,  and  in  many  areas 
there  are  no  roadside  ditches  for 
drainage.  The  road  surface  commonly    - 
floods  and  is  subject  to  severe  icing. 

Alternatives  under  consideration  for 
this  project  include  but  are  not  limited 
to: 

— No  build;  continued  use  of  the  current 

road,  with  limited  on-going 

maintenance  activities. 
— Improving  the  most  serious  roadway 

deficiencies. 
— Reconstructing  the  road  to  a  design 

speed  of  35  mph.  considering  all  or 

some  of  the  guidelines  laid  out  in  the 

"McCarthy  Scenic  Corridor  Plan":  a 

joint  document  produced  by  National 

Park  Service  (NPS),  ADOT&PF, 

adjacent  land  owners  and  resource 

agencies. 
—Reconstructing  the  road  to  a  design 

speed  of  50  mph,  meeting  modern 

highway  standards. 
— Reconstruction  the  road  as  a  rural, 

low-volume  facility,  addressing  safety 

concerns  in  this  context. 

Under  each  alternative,  minor 
realignments,  the  location  and  number 
of  waysides  and  other  enhancement 
facilities,  and  the  final  surfacing  of  the 
road  (gravel  or  a  hard  surface)  will  be 
evaluated. 

The  proposed  project  aims  to  alleviate 
the  problems  described  for  the  existing 
road  and  to  provide  a  safe,  reliable 
transportation  link  to  McCarthy  and 
Wrangell-St.  Elias  NP&P. 

Input  from  appropriate  Federal.  State, 
tribal,  local  agencies,  private 
organizations  and  citizens,  and  other 
stakeholders  will  be  solicited 
throughout  the  development  of  the  EIS. 
Newsletters,  newspaper  public  notices, 
and  a  web  site  will  be  used  as 
mechanisms  for  transmitting 
information  and  obtaining  comments.  A 
series  of  agency  and  public  meetings 
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will  be  held  in  McCarthy.  Chitina,  and 
Anchorage,  Alaska  throughout  the  EIS 
process.  In  addition,  public  hearings 
will  be  held  in  McCarthy,  Chitma.  and 
Anchorage.  Alaska  Public  notice  will  be 
given  of  the  time  and  place  of  the 
meetings  and  hearings.  The  Draft  EIS 
will  be  made  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing,  A  forma}  agency  scoping 
meeting  will  be  held  in  Anchorage, 
Alaska  in  December  200,3.  Formal 
public  scoping  meetings  will  be  held  in 
McCarthy.  Chitina,  and  Anchorage, 
Alaska,  by  late  spring  2004, 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  written  public  input, 
comments,  and  suggestions  on 
environmental  issues  or  concerns 
related  to  the  proposed  improvements 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  ADOT&PF 
at  the  addresses  provided  above, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20-205.  Highway  Research, 
Planning  and  Construction,  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  October  28,  2003, 
Tim  A.  Haugh, 

Environment  and  Right  of  Way  Programs, 
Manager,  Juneau,  Alaska. 
[PR  Doc.  03-27781  Filed  11-4-03;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8836  and  Schedules 
A  and  B 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S.C, 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8836.  Qualif}'ing  Children  Residency 


Statement,  Schedules  A  and  B,  Third 

Party  Affidavit. 

DATES;  Written  comments  should  be 
received  on  or  before  January-  5,  2004  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NVV  ,  Washington .  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
mi  Constitution  Avenue  NW,, 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL  A .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

TiUe:  Qualifying  Children  Residency 
Statement  (Form  8836),  Third  Party 
Affidavit  (Schedules  A  and  B), 

OMB  Number:  1545-1829, 

Form  Number:  8836.  and  Schedules  A 
and  B  (Form  8836), 

Abstract:  Form  8836  is  necessary  to 
establish  the  residence  of  a  child  for 
purposes  of  the  Earned  Income  Credit 
(EIC),  The  form  will  determine  if  the 
child  is  a  qualifying  child  of  the 
taxpayer  when  taking  the  EIC, 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
25,000, 

Estimated  Time  Per  Respondent:  1 
hours,  31  minutes. 

Estimated  Total  Annual  Burden 
Hours:  38,070, 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U,S,C,  6103, 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record   Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  28.  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
(FR  Doc  03-27868  Filed  11-4-03;  8:45  am] 

BILLING  CODE   4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  tor  Form  13362 

AGENCY:  Internal  Revenue  Service  (IRS). 

TrtMsury. 

ACTION:  Notice  and  request  for 

( f:imments, 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S.C, 
3506(c)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
13362,  Consent  to  Disclosure  of  Return 
Information, 

DATES:  Written  comments  should  be 
received  on  or  before  Januar>'  5.  2004  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  R,  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  \W..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rt>quests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW,,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
internet  at  CAROL  .A  SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Tiilr  C(in>i--n\  Ui  Pisclosure  of  Return 
lnf(.irmation 

OMB  Number:  1545-1856, 

Form  Number:  13362, 

Abstract:  The  Consent  Form  is 
provided  to  external  applicant  that  will 
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allow  the  Sen'ice  the  ability  to  conduct 
tax  check.s  tn  dt'tcrmine  if  an  applicant 
is  suitable  for  employment  once  they  are 
determined  qualified  and  within  reach 
to  receive  an  employment  offer. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal  Government. 

Estimated  Number  of  Respondents: 
46.000. 

Estimated  Time  Per  Respondent:  10 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  7.664. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  4 person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generallv.  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  hinctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(jualitv.  utility,  and  clarity  of  the 
mfornidtion  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informati(5n  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenanc:e.  and  purchase  of  services 
to  provide  information. 

Approved:  October  28,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 

[FR  Doc  0:i-27869  Filed  1 1^1-03;  8:45  ami 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Request  for  Nominations  to  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities 

AGENCY:  internal  Revenue  Service  (IRS); 
Tax  Exempt  and  Government  Entities 
Division. 
ACTION:  Notice. 

SUMMARY:  The  Internal  Revenue  Service 
(IRS)  is  requesting  nominations  for 
members  to  serve  on  the  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities  (ACT). 
Nominations  will  be  accepted  for  the 
following  vacancies  which  will  occur  in 
May  2004:  two  (2)  employee  plans;  two 
(2)  exempt  organizations;  one  (1) 
federal,  state,  and  local  governments; 
two  (2)  Indian  tribal  governments;  and 
one  (1)  tax  exempt  bonds.  To  ensure 
appropriate  balance  of  membership, 
final  selection  from  qualified  candidates 
will  be  determined  based  on  experience, 
qualifications,  and  other  expertise. 

Due  Date:  Written  nominations  must 
be  received  on  or  before  December  5, 
2003. 

Application:  Nominations  should 
include  Name;  Other  name(s)  used  and 
date(s)  (required  for  FBI  check);  Date  of 
Birth  (required  for  FBI  check);  City  and 
State  of  Birth  (required  for  FBI  check); 
Current  Address;  Telephone  and  Fax 
Numbers;  and  E-mail  address,  if  any. 
Nominations  should  also  describe  and 
document  the  proposed  member's 
qualifications  for  membership  on  the 
ACT.  Nominations  should  also  specify 
the  vacarjcy  for  which  they  wish  to  be 
considered. 

ADDRESSES:  Send  all  applications  to: 
Steven  Pyrek;  Director.  TE/GE 
Communications  and  Liaison;  1111 
Constitution  Ave.,  NW.— SE:T:CL  Penn 
Bldg;  Washington,  DC  20224;  Fax:  (202) 
283-9956  (not  a  toll-free  number);  E- 
mail:  steve.j.pyrek@irs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Trevino,  (202)  283-9950  (not  a  toll-free 
number),  or  by  email  at 
rick.  trPvino@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Advisory  Committee  on  Tax 
Exempt  and  Government  Entities  (ACT), 
governed  by  the  Federal  Advisory 
Committee  Act,  Public  Law  No.  92-463, 
is  an  organized  public  forum  for 
discussion  of  relevant  employee  plans, 
exempt  organizations,  tax-exempt 
bonds,  and  state,  local,  and  Indian  tribal 
government  issues  between  officials  of 
the  IRS  and  representatives  of  the  above 
communities.  The  ACT  also  enables  the 
IRS  to  receive  regular  input  with  respect 


to  the  development  and  implementation 
of  IRS  policy  concerning  these 
communities.  ACT  members  present  the 
interested  public's  observations  about 
current  or  proposed  IRS  policies, 
programs,  and  procedures,  as  well  as 
suggest  improvements. 

ACT  members  shall  be  appointed  by 
the  Secretary  of  the  Treasury  and  shall 
serve  for  two-year  terms.  Terms  can  be 
extended  in  one-year  increments,  not  to 
exceed  two  years.  ACT  members  will 
not  be  paid  for  their  time  or  services. 
ACT  members  will  be  reimbursed  for 
their  travel-related  expenses  to  attend 
working  sessions  and  public  meetings, 
in  accordance  with  5  U.S.C.  5703. 

The  Secretary  of  the  Treasury  invites 
those  individuals,  organizations,  and 
groups  affiliated  with  employee  plans, 
exempt  organizations,  tax-exempt 
bonds,  and  state,  local  or  Indian  tribal 
governments,  to  nominate  individuals 
for  membership  on  the  ACT. 
Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  on  the 
ACT.  Nominations  should  also  specify 
the  vacancy  for  which  they  wish  to  be 
considered.  The  Secretary  seeks  a 
diverse  group  of  members  representing 
a  broad  spectrum  of  persons 
experienced  in  employee  plans,  exempt 
organizations,  tax-exempt  bonds,  and 
state,  local  or  Indian  tribal  governments. 

Nominees  must  go  through  a 
clearance  process  before  selection  by  the 
Secretary  of  the  Treasury.  In  accordance 
with  Department  of  the  treasury 
Directive  21-03,  the  clearance  process 
includes,  among  other  things,  pre- 
appointment  and  annual  tax  checks,  and 
a  Federal  Bureau  of  Investigation 
criminal  and  subversive  name  check 
and  security  clearance. 

Dated:  October  29,  2003. 
Steven  J.  Pyrek, 

Designalpd  Federal  Official,  Tax  Exempt  and 
Government  Entities  Division.  Internal 
Revenue  Service. 

[FR  Doc.  03-27867  Filed  1 1^-03:  8:45  am] 

BILLING  CODE  4830-^1 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 
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SUMMARY:  An  open  mt^eting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Tuesday,  December  2,  2003.  from  3  p.m. 
EST  to  4:30  p.m.  EST. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E,  De  Jesus  at  l-HHH-^'i^J.-]  227 .  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

.hereby  gi\"en  pursudnt  to  Section 
10(a)(2)  of  the  Federal  Adv.sory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  December  2,  2003  from  3  pm 
EST  to  4:30  pm  EST  via  a  telephone 
conference  call.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7977.  or  write 
Inez  E.  De  Jesus.  TAP  Office.  1000  South 
Pine  Island  Rd.,  Suite  340.  Plantation, 
FL  33324.  Due  to  limited  conference 
lines,  notification  of  intent  to  participate 
in  the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  October  30,  2003. 
Sandra  McQuin, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-27870  Filed  11-4-03:  8:45  ami 

BILLING  CODE  4830  01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities:  Comment 
Request — Deposits 

AGENCY:  Office  of  Thrift  Supervision 

[OTSj.  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  thp  Paperwork 
Reduction  Act.  Today.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  lanuarv'  5,  2004. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office.  Office  of  Thrift 
Super\ision.  1700  G  Street.  N\V.. 
Washington.  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocollection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
ix'ww.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room. 
1700G  Street.  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov.  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information 
about  this  proposed  information 
collection  from  Josephine  Battle, 
Super\'ision  Policy.  (202)  906-6870, 
Office  of  Thrift  Supervision.  1700  G 
Street.  N\V..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  t,undut:t  ur  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of 
information  technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Deposits. 

OMB  Number:  1550-0092. 

Form  Number:  N/A. 


Regulation  requirement:  12  CFR 
557,20.  230,3,  230,4,  230,5.  and  230.6. 

Description:  Part  557  of  Title  12  of  the 
Code  of  Federal  Regulations  relies  on 
the  disclosure  requirements  applicable 
to  savings  associations  under  the 
Federal  Reser\'e  Board's  Regulation  DD 
(12  CFR  Part  230).  The  information 
required  by  Regulation  DD  is  needed  bv 
OTS  in  order  to  super\'ise  savings 
associations  and  develop  regulatory 
policy, 

TyT^e  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
941 

Estimated  Number  of  Responses: 
87.152. 

Estimated  Frequency  of  Response:  On 
occasion. 

Estimated  Burden  Hours  per 
Response:  1  hour  8  minutes. 

Estimated  Total  Burden;  1,423,903. 

Clearance  Officer:  Marilyn  K.  Burton, 
(202)  906-6467.  Office  of  thrift 
Supervision,  1700  G  Street,  NW.. 
Washington.  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Dated:  October  30.  2003. 

By  the  Office  of  Thrift  Supervision. 
Richard  M.  Riccobono. 
Deputy  Director' 
jFR  Doc.  03-27808  Filed  11-4-03;  8:45  am] 

BILLING  CODE  6720-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  tor  OMB  Review; 
Comment  Request — Charter 
Conversions 

AGENCY:  Office  of  Thrift  Supervision 
( 'TM.  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 

•   •    npcember  5.  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey.  Jr..  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235. 
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New  Executive  Office  Building, 
Washington.  DC  20,503,  or  e-mail  to 
lostiph_F  _LockeyJrfiomb.eop.gov:  and 
Information  Collection  Commont.s.  Chief 
C:oun.;eis  Office,  Office  of  Thrift 
Su[)ervision.  1700  G  Street.  N\V,, 
Washington,  DC  20.552.  by  fax  to  (202) 
9()b-6518,  or  by  e-mail  to 
infocollection.cominents@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
i\i\'w.ot^. treas.gov.  In  addition, 
interested  persons  mav  inspect 
comments  at  the  Public  Reading  Room, 
1700  C;  Street.  .\\V..  by  appointment.  To 
make  an  appomtment,  call  (202)  906- 
5922,  send  an  e-mail  to 
pubIicinto(lots.  treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  th»^  submission  to  OMB. 
ccmtact  Marilyn  K.  Burton  at 
inanlyn.burton&.ots. treas.gov,  (202) 
906-6467.  or  facsimile  number  (202) 
906-6518.  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office.  Office 
of  Thrift  Supervision,  1 700  G  Street. 
N\V..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currentlv  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Application  for 
Conversion  From:  (a)  OTS-Regulated. 
State-Chartered  Savings  Association  to 
Federal  Savings  Association;  (b) 
National  Bank.  Commercial  Bank,  State 
Savings  Bank,  or  Credit  Union  to 
Federal  Savings  Association. 

OMB  S'umber:  1550-0007. 

Form  Sumtier;  OTS  Form  1582. 

Regulation  requirement:  12  CFR 

543.8.  54,3.9.  and  552.2-6. 
Description:  Section  5(i)  of  the  Home 

Owners'  Loan  Act  and  12  CFR  543.8, 

543.9,  and  552.2-6  authorize  OTS  to  act 
on  requests  by  state-chartered 
institutif)ns  and  credit  unions  proposing 
to  convert  to  Federal  savings  association 
charters 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Xumber  of  Respondents- 
17. 

Estimated  Frequency  of  Response: 
Event-generated. 

Estimated  Burden  Hours  per 
Response:  4  hours. 

Estimated  Total  Burden:  68  hours. 

Clearance  Officer:  Marilvn  K.  Burton, 
(202)  906-6467.  Office  of  thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552. 


OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  October  30.  2003. 

By  the  Office  of  Thrift  Supervision, 
Richard  M,  Riccobono, 
Deputy  Director. 
[PR  Doc.  03-27809  Filed  11^-03;  8:45  am] 

BILLING  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request— Request  for 
Service  Corporation  Activity 

agency:  Office  of  Thrift  Supervision 

(OTS).  Treasury .- 

ACTION:  Notice  and  request  for  comment, 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  Df-cember  5,  2003. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey.  Jr.,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503.  or  e-mail  to 
loseph_F._LackeyJr@omb.eop.gov:  and 
Information  Collection  Comments.  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552,  bv  fax  to  (202) 
906-6518,  or  by  e-mail  to' 
infocollection .  commen  ts@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
i\'W}\:ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room. 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  submission  to  OMB. 
contact  Marilyn  K.  Burton  at 
marilyn  burton@ots  treas.gov.  (202) 
906-6467,  or  facsimile  number  (202) 
906-6518.  Regulations  and  Legislation 
Division,  Chief  Counsels  Office,  Office 


of  Thrift  Supervision.  1700  G  Street, 

.  NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  mav 
not  (,onduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the    - 
approval  process,  we  invite  comments 
on  the  following  information  collection. 
Title  of  Proposal:  Request  fur  Service 
Corporation  Activitv. 

OMB  Number:  1550-0013. 
Form  S'umber:  OTS  Forms  1562  and 
1566. 

Regulation  requiremf-nt:  12  CFR 
545.74.  559.12. 

Description:  12  CFR  545.74  requires 
savings  associations  to  obtain  approval 
or  notify  OTS  prior  to  engaging  in 
activities  through  a  service  corporation 
that  are  not  preapproved  by  regulation. 
It  also  contains  a  recordkeeping 
requirement  for  securities  brokerage 
activities.  12  CFR  559.12  governs  the 
issuance  of  securities.  These 
requirements  allow  OTS  to  review 
service  corporation  activities  and  to 
ensure  that  they  will  not  adversely 
affect  an  institution's  safety  and 
soundness. 

Type  of  Review:  Renewal. 
Affected  Public:  Savings  Associations. 
Estimated  Number  of  Respondents: 
108. 

Estimated  Frequency  of  Response: 
Annuallv. 

Estimated  Burden  Hours  per 
Response:  2.25  hours. 
Estimated  Total  Burden:  233  hours. 
Clearance  Officer:  Marilvn  K.  Burton. 
(202)  906-6467.  Office  of  thrift 
Supervision.  1700G  Street.  NW., 
Washington.  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Dated:  October  30.  2003. 
By  the  Office  of  Thrift  Supervision. 
Richard  M,  Riccobono, 

Deputy  Dirnctor. 

(FR  Doc.  03-27810  Filed  11-4-03;  8:45  am] 

BILLING  CODE  6720-01 -U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0017] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
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action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  lias  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PK,\  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  f  omments  must  be  submitted  on 

or  before  December  5.  200.H 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denisf 
McLamb.  Records  Mdnagement  Ser\'ice 
(005E3j.  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamhamail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0017." 

Send  comments  and 
recommendations  concerning  anv 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  'OMB  Control  No.  2900- 
0017"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Titles: 

a.  Court  Appointed  Fiduciary's 
Account  (Letter  Size).  VA  Form  21- 
4706. 

b.  Federal  Fiduciary  for  Amounts.  VA 
Form  21-4706b. 

c.  Court  Appointed  Fiduciary's 
Account,  VA  Form  2 1-4 706c. 

d.  Account  Book.  VA  Form  21-4718. 

e.  Certificate  of  Balance  on  Deposit 
and  Authorization  to  Disclose  Financial 
Records  (Pursuant  to  title  38.  U.S.C, 
Chapter  55  and  Title  12.  U.S.C.  Chapter 
35).  VA  Form  2^-4718a. 

OMB  Control  S'umber:  2900-0017. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract: 

a.  VA  Forms  21-4706 — 4706b  and 
4706c  are  used  by  estate  to  determine 
proper  usage  of  benefits  paid  to 
fiduciaries.  The  21 — 4706  and  21 — 
4706b  are  both  necessary  to  conform  to 
requirement  of  various  state  courts. 

b.  V.-\  Form  21-4718  is  provided  to 
VA  fiduciaries  to  submit  accountings  to 
either  State  courts  or  the  VA.  It  is  not 

a  reporting  form  per  se.  but  a  vehicle  to 
assist  the  fiduciary  in  accurately 
maintaining  records  of  monies  received 
and  spent. 


c.  VA  Form  21— 4718a — Fiduciaries 
are  required  to  obtain  certifications  that 
the  balances  remaining  on  deposit  in 
financial  institutions  as  shown  on 
accountings  are  correct.  The  form  is 
completed  by  a  certifying  official  at  a 
financial  institution  who  must  affix  the 
institution's  official  seal  or  stamp. 
Analysts  review  the  information 
provided  on  the  form  when  they 
auditing  accounting  to  determine  the 
veracity  of  the  information  supplied  by 
fiduciaries  accounting.  The  analysts 
compare  the  financial  institution's 
information  on  the  form  against  the 
fiduciary's  accounting.  The  purpose  is 
to  prevent  fiduciaries  from  supplying 
false  certification,  embezzling  funds, 
and  possibly  prevent  and/or  identify' 
fraud,  waste  and  abuse  of  government 
funds  paid  to  fiducieiries  on  behalf  of 
VA  beneficiaries. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
14.  2003.  at  page  48665. 

Affected  Public:  Individuals  and 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden 

a.  VA  Form  21-4706—500  hours. 

b.  VA  Form  21-4706b — 4.500  hours. 

c.  VA  Form  21-4706c— 1,500  hours. 

d.  VA  Form  21-4718—12,500  hours. 

e.  VA  Form  21-4718a— 1,250  hours. 

Estimated  Average  Burden  per 
Respondent 

a.  VA  Form  21-4706—30  minutes. 

b.  VA  Form  21-4706b — 27  minutes. 

c.  VA  Form  21-47D6c— 30  minutes. 

d.  VA  Form  21-4718— 2'  2  hour. 

e.  VA  Form  2 1-4  7 18a— 3  minutes. 
Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents 

a.  VA  Form  21-4706—1.000. 

b.  VA  Form  21^706b— 10,000. 

c.  VA  Form  21-4706c— 3,000. 

d.  VA  Form  21-4718—5,000. 

e.  VA  Form  21-4718a~25.000. 
Dated:  October  24.  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks. 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-27723  Filed  11-4-03;  8:45  ami 

BILUNG  CODE  e32(>-0i-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No   2900-0091] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  \'eterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Admmistration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  .^ct  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  a 
veterans  eligibility  for  health  care 
benefits  or  enrollment  in  the  VA  health 
care  system. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  5,  2004. 
ADDRESSES:  Submit  WTitten  comments 
v-ii  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420  or  e-mail 

ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0091  "  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  .^nn 

Bu  k-f:    ^'     -ii_     .^-  ..  ;-.-;m 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.\  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary' 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4)  way 
to  minimize  the  burden  of  the  collection 
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of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  the  use  uf  other 
forms  of  information  technology 
Titles: 

a.  Application  for  Health  Benefits,  VA 
Form  10-lOEZ. 

b.  Health  Benefits  Renewal  Form,  VA 
Form  10-lOEZR 

OMB  Control  \umber:  2900-0091. 
Tvpp  of  Rev  If  w:  Revision  of  a 
currently  approved  collection. 
Abstract: 

a.  VA  Form  U)-10EZ  is  used  by 
veterans  to  enroll  for  health  care 
benefits. 

b.  VA  Form  10-lOEZR  is  used  by 
veterans  to  update  their  application 
data. 

Affpcted  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  925,000 
hours. 

a.  VA  Form  10-lOEZ— 525.000  hours, 

b.  VA  Form  lO-lOEZR— 400,000. 
Estimated  Average  Burden  Per 

Respondent. 

a.  VA  Form  10-lOEZ — 45  minutes. 

b  VA  Form  10-lOEZR— 20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  S'umber  of  Respondents: 
1.900.000 

a.  VA  Form  10-H)EZ— 700,000. 

b.  VA  Form  10-lOEZR— 1,200,000. 
Dated:  October  23,  2003. 

By  direction  of  the  Secretary, 
[acqueline  Parks. 

IT  Spf'niili s(.  Records  Management  Service. 
iFR  Doc.  03-27724  Filed  11-^-03:  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0092] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Dppartment  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  .'\ffairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agencv.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 


comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  veteran  claimants' 
entitlement  to  vocational  rehabilitation 
services. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  lanuary  5.  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0092"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ).  Kessinger  at  (202J  273-7079  or 
Fax  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
?KA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-21).  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
This  request  for  comment  is  being  made 
pursuant  to  Section  3506(c)(2)(A)  of  the 
PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance_of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Counseling  Record— Personal 
Information,  VA  Form  28-1902. 

OMB  Control  Number:  2900-0092. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  counselors  (either  a 
counseling  psychologist  or  vocational 
rehabilitation  counselor)  use  the 
information  provided  on  VA  Form  28- 
1902  to  evaluate  veteran  claimants  and 
assist  eligible  veterans  to  plan  a  suitable 
program  of  vocational  rehabilitation.  If 
needed,  VA  must  develop  a  program  of 
assistance  and  services  to  improve  the 
veteran's  potential  to  participate  in 
vocational  rehabilitation  and  provide 
counseling  services  to  help  a  veteran  or 
other  beneficiary  eligible  under  another 
educational  benefit  chapter  to  select  an 


educational,  training,  or  employment 
objective. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  30.000 
hours. 

Estimated  Average  Burden  Per    *° 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
60^000. 

Dated:  October  23.  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
IFR  Doc.  03-27725  Filed  1 1^-03;  8:45  am] 
BILLING  CODE  832O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0567] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Cemetery 
Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 


SUMMARY:  The  National  Cemetery 
Administration  (NCA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  request 
additional  certificates,  replacements  or 
corrections  to  a  President  Memorial 
Certificate  (PMC). 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  lanuary  5.  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Mechelle  Powell,  National  Cemetery 
Administration  (402B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0567"  in 
anv  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mechelle  Powell  at  (202)  501-1960  or 
FAX  (202)  273-6695. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
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3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  mformatinn  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PR.'K. 

With  respect  to  the  following 
collection  of  information,  NCA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  NCA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  NCA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (31  vvavs  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collectitm  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technologv. 

Titlp:  President  Memorial  Certificate 
(PMC),  VA  Form  40-0247. 

OMB  Control  S'umher:  2900-0567. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  PMC  is  a  gold  foiled- 
embossed  certificate  containing  the 
Great  Seal  oi  the  United  States  and 
bearing  the  President's  signature.  It  is 
mailed  to  relatives  and  friends  of 
deceased,  honorably  discharged 
veterans  honoring  their  militarv  service 
to  our  Nation.  In  most  cases  involving 
recent  deaths,  the  PMC  is  automatically 
initiated  for  those  eligible  veterans 
buried  in  VA  national  cemeteries.  The 
local  VA  Regional  Office  originates  the 
application  process  without  a  request 
from  the  next  of  kin  as  part  of 
processing  death  benefits  claims. 

The  PMC  Insert  is  not  self-initiated  bv 
the  general  public/eligible  recipients. 
There  is  no  form  or  application  that  is 
used  to  initiate  an  original  request. 
Original  requests  are  normally  in  the 
form  of  letters  and/or  telephone  calls 
from  eligible  recipients.  The  purpose  of 
the  PMC  insert  is  to  allow  an  eligible 
recipient,  which  includes  the  next  of 
kin.  other  relatives  or  friends,  i.e., 
surviving  spouses,  sons,  daughters, 
grandchildren,  and  others,  to  request 
additional  certificates  and/or 
replacements  or  corrected  certificates 
upon  receipt  of  the  original  PMC. 
Replacements  are  requested  due  to  the 
PMCs  being  bent,  water  soaked,  or  other 
damaged  during  mail  handling  due  to 
an  incorrect  name  of  the  deceased 
veteran, 

.Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,479. 


Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
44,363. 

Dated:  October  23,  2003. 

Bv  direction  of  the  Acting  Secretary, 
lacqueline  Parks, 

IT  Specialist.  Records  Management  Sen'ice. 
(FR  Doc.  0.'1-27726  Filed  11^M)3;  8:45  am] 

BILLING  CODE  8320-01 -P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0377] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  \eterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  repurchase  a  default  loan. 

DATES:  Written  comments  and 
recummendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  lanuarv  5.  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20552).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or 
mailto:irmnkess@vba.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0377" 
in  anv  correspnndencp 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  ].  Kessinger  at  (202)  273-7079  or 
FAX  (2021  27.5-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 

PR.A  of  1995  :Pi]b   L.  104-13:  44  U.S.C. 
3501-3520J.  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  V^BA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Claim  for  Repurchase  of  Loan 
(Chapter  37,  Title  38  U.S.C.  CFR 
36.4600),  VA  Form  26-8084. 

OMB  Control  Number:  2900-0377. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8084  is  used  to 
request  repurchase  of  a  loan.  Under  38 
CFR  36.4600(d),  the  holder  of  a 
delinquent  vendee  account,  which  has 
been  guaranteed  by  VA.  may  request  VA 
to  repurchase  a  loan  when  it  has  been 
continuously  in  default  for  three  months 
and  the  amount  of  the  delinquency 
equals  or  exceeds  the  sum  of  two 
monthly  installments. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  240  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
480. 

Dated;  October  23.  2003. 

By  direction  of  the  Secretary, 
lacqueline  Parks 

IT  Specialist.  Records  Management  Service. 
IFR  Doc.  03-27727  Filed  11-4-03;  8:45  ami 

BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0406] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY;  \  eterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
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information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
com.ment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  by  lenders  to  determine  whether 
any  benefits  related  debts  exist  in  the 
veteran-borrower's  name  prior  to  the 
closing  of  any  VA-guaranteed  loans  on 
an  automatic  basis 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  Januarv  5.  2004, 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  |.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW  .  Washington.  DC  20420  or 
mailto:irmnkess'<ivha  va.gov.  Please 
refer  to  'OMB  Control  No.  2900-0406" 
in  any  correspondence 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  j.  Kessin.b^er  at  (2021  2  7.-S-7079  or 
FAX  1202)  27.5-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub,  L,  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  thev  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c](2)lA)  ofthePR^A. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on,  ( 1 1  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Verification  of  VA  Benefit- 
Related  Indebtedness,  VA  Form  26- 
8937. 

OMB  Control  Sumher:  2900-0406. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Lenders  authorized  to  make 
VA-guaranteed  home  or  manufactured 
loans  on  the  automatic  basis  have  been 
required  to  determine  through  VA 


whether  any  benefits  related  debts  exist 
in  the  veteran-borrower's  name  prior  to 
the  closing  of  any  automatic  loan. 
Lenders  may  not  close  any  proposed 
automatic  loan  until  they  have  evidence 
from  VA  that  there  is  no  debt,  or  if  a 
debt  exi^s,  or  the  veteran  has  agreed  on 
an  acceptable  repayment  plan,  or 
payments  under  a  plan  already  in  effect 
are  current.  The  form  restricts 
information  requested  to  only  that  need 
for  the  debt  check  and  eliminates 
unlimited  versions  of  lender-designed 
forms.  It  provides  information  advising 
the  lender  whether  or  not  the  veteran  is 
exempt  fitom  paying  the  funding  fee, 
which  must  be  collected  on  all  VA 
home  loais  unless  the  veteran  is 
receiving  ser\'ice-connected  disability 
compensftion.  This  benefits  the  lender 
by  streamlining  the  procedure  to  verify 
the  veteran's  receipt  of  compensation. 
VA  Form  26-8937  is  designed  to  assist 
lenders  and  VA  in  the  completion  of 
debt  checdcs  in  a  uniform  manner. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6,250 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
75.000. 

Dated:  October  23,  2003. 

By  direction  of  the  Secretary. 
lacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Dor,  03-27728  Filed  11-4-03:  8:45  am) 

BILUNG  COqE  8320-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission  will  hold  a  meeting  on 
November  19-21.  2003,  at  the  Hotel 
Washington,  Pennsylvania  Avenue  at 
15th  Street,  NW..  Washington.  DC 
20004.  The  session  on  November  19  will 
begin  at  10  a.m.,  and  the  sessions  on 
November  20  and  21  will  begin  at  8;30 
a.m.  The  sessions  on  November  19  and 
20  will  end  at  5  p.m.  The  session  on 
November  21  will  end  at  3:30  p.m. 
These  sessions  are  open  to  the  public. 

The  purpose  of  the  Commission  is  to 
conduct  an  external  assessment  of  VA"s 
capital  asset  needs  and  to  assure  that 
stakeholder  and  beneficiary  concerns 


are  fully  addressed.  The  Commission  is 
reviewing  recommendations  in  the  Draft 
National  CARES  Plan.  The  Commission 
will  also  consider  recommendations 
submitted  oy  veterans  service 
organizations,  individual  veterans, 
Congress,  medical  and  nursing  school 
affiliates.  VA  employees,  local 
governments,  community  groups  and 
others.  Following  its  assessment,  the 
Commission  will  make  specific 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  the  realignment  and 
allocation  of  VA  capital  assets  to  meet 
the  demand  for.  and  to  enhance, 
veterans'  healthcare  services  over  the 
next  20  years. 

At  the  November  19-21  meeting,  the 
Commission  will  be  briefed  on  the 
CARES  process  and  the  results  of 
implementing  that  process  in  VA's 
Veterans  integrated  Service  network 
(VISN)  12,  The  Commission  will  review 
the  information  received  from 
nationwide  site  visits,  public  hearings, 
and  various  requests  for  data  as  well  as 
information  discussed  in  its  regular 
public  meetings.  The  Commission  will 
engage  in  deliberations  regarding  the 
Draft  National  CARES  Plan  and  its 
impact  in  the  various  markets. 

No  time  will  be  allocated  at  these 
meetings  for  receiving  oral  presentations 
from  the  public,  However,  interested 
persons  may  either  attend  or  file 
statements  with  the  Commission. 
Written  statements  may  be  filed  either 
before  the  meeting  or  within  10  days 
after  the  meeting  and  addressed  to-^ 
Department  of  Veterans  Affairs,  CARES 
Commission  (OOCARES).  810  Vermont 
Avenue.  NW..  Washington,  DC  20420. 
Any  member  of  the  public  wishing 
additional  information  should  contact 
Mr.  Richard  E.  Larson.  Executive 
Director,  CARES  Commission,  at  (202) 
501-2000. 

Dated:  October  29,  2003. 

By  Direction  of  the  Secretary. 
E.  Phillip  Riggin, 
Committee  Management  Officer. 
(FR  Doc.  03-27730  Filed  11-14-03;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special  Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special 
Disabilities  Programs  will  be  held 
December  9-10,  2003,  at  VA 
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Hpadquarters.  810  Vermont  Avenue, 
NW.,  Room  830,  Washington,  DC. 
Meeting  sessions  will  convene  at  8:30 
a.m.  on  both  days  and  will  adjourn  at 
4:30  p  m.  on  Derember  9  and  at  12  Noon 
(in  Derember  10  The  meeting  is  open  to 
the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  VA's  prosthetics  programs  designed 
to  provide  state-of-the-art  prosthetics 
and  the  associated  rehabilitation 
research,  development,  and  evaluation 
of  such  technology.  The  Committee  also 
provides  advice  to  the  Secretary  on 
special  disability  programs  which  are 
defined  as  any  program  administered  by 
the  Secretary  to  serve  veterans  with 
spinal  cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremifie';.  deafness  or  hearing 


impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

On  the  morning  of  December  9,  the 
Committee  will  be  briefed  by  the  Chief 
Consultants,  Rehabilitation  Strategic 
Healthcare  Group  and  Prosthetics  and 
Sensory  Aids.  In  the  afternoon,  the 
Committee  will  be  briefed  by  the 
directors  of  VA's  special  disabilities 
programs  (physical  medicine  and 
rehabilitation,  audiology  and  speech 
pathology)  and  the  national  directors  of 
\'A's  ophthalmology  and  optometry 
programs.  On  the  morning  of  December 
10,  the  Committee  will  be  briefed  by  the 
Director  of  the  Veterans  Health 
Administration's  Business  Office,  and 
will  subsequently  discuss  the  annual 
Capacity  Report  as  well  as  transition 
issues  and  benefits. 


No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public. 
However,  members  of  the  public  may 
direct  questions  or  submit  written 
statements  for  review  by  the  Committee 
in  advance  of  the  meeting  to  Ms. 
Cynthia  Wade,  Veterans  Health 
Administration,  Patient  Care  Services, 
Rehabilitation  Strategic  Healthcare 
Group  (117),  Department  of  Veterans 
Affairs,  810  V^ermont  Avenue,  N\N., 
Washington,  DC  20420.  Any  member  of 
the  public  wishing  to  attend  the  meeting 
should  contact  Ms.  Wade  at  (202)  273- 

848=^ 

L.  Philip  Riggin, 

Committee  Management  Officer. 

IFR  Doc.  03-27729  Filed  11-4-03;  8:45  am) 
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Part  II 


Social  Security 
Administration 

20  CFR  Parts  404.  408.  and  4l6 
Si>ecial  Benefits  for  Certain  \Xorld  \Xar  11 
\eterans:  Reporting  Requirements. 
Suspension  and  Termination  Events. 
Overpayments  and  I  nderpayments. 
Administrative  Review  Pnxress.  Claimant 
Representation    and  Federal 
Administration  of  State  Recognition 
Pavments:  Pr<.(K)sed  Rule 
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SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404,  408,  and  416 
RIN  0960-AF72 

Special  Benefits  for  Certain  World  War 
II  Veterans;  Reporting  Requirements. 
Suspension  and  Termination  Events. 
Overpayments  and  Underpayments, 
Administrative  Review  Process. 
Claimant  Representation,  and  Federal 
Administration  of  State  Recognition 
Payments 

AGENCY:  Social  Security  Administration 

1SS.-\|. 

ACTION:  Notice  of  pwoposed  rulemaking. 

SUMMARY:  We  propose  to  add  six  new 
subparts  to  part  408  of  our  regulations 
and  resorvc  an  additional  subpart  for 
future  use.  Part  408  sets  forth  our  rules 
applicable  to  claims  for  special  veterans 
benafifs  (SVB)  under  title  VIII  of  the 
Social  Security  Act  (the  Act).  The  title 
V'lII  program  was  pffpcti\o  in  May  2000 
and  provides  monthly  benefits  to  certain 
World  War  II  (WWII)  veterans  who 
previously  were  eligible  for 
supplemental  security  income  (SSI) 
payments  under  title  XVI  of  the  Act  and 
reside  outside  the  United  States.  In 
these  proposed  rules,  we  are  setting 
forth  si.x  new  subparts  that  would  deal 
with  the  following  topics:  the  events 
you  must  report  to  us  after  you  apply  for 
SVB,  the  circumstances  that  will  affect 
your  SVB  entitlement,  how  we  handle 
overpayments  and  underpayments 
under  the  SVB  program,  how  the 
administrative  review  process  works. 
vour  right  to  appoint  someone  to 
represent  you  in  vour  dealings  with  us. 
and  administration  agreements  we  may 
enter  into  with  a  State  under  which  we 
will  pay  supplemental  recognition 
payments  to  you  on  the  State's  behalf. 

In  addition,  we  propose  to  reser\'e  for 
future  use  a  subpart  in  part  408  that 
would  explain  when  we  will  pay  your 
SVB  to  someone  else  on  your  behalf.  We 
plan  to  issue  those  proposed  rules  at  a 
later  date. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
lanuarv  5.  2004. 

ADDRESSES:  You  may  give  us  your 

comments  by:  using  our  Internet  site 
facility  {i.e..  Social  Security  Online)  at 
h  ttp  -.//policy,  ssa.gov/pnpuhlic.nsf/ 
LawRpgs:  e-mail  to  rpgu!ations@ssa.gov: 
telefax  to  (410)  '^65-2830;  or  letter  to  the 
(Commissioner  of  Social  Security.  PO 
Box  17703.  Baltimore,  MD  21235-7703. 
You  may  also  deliver  them  to  the  Office 
of  Regulations.  Social  Security 
.Administration,  100  Altmeyer  Building, 
6401  Security  Boulevard,  Baltimore,  MD 


21235-64i01,  between  8  a.m,  and  4:30 
p.m,  on  regular  business  days. 
Comments  are  posted  on  our  Internet 
site  for  your  review,  or  you  may  inspect 
them  physically  on  regular  business 
days  by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  cm  the  date  of  publication  in 
the  Federal  Register  on  the  Internet  site 
for  the  Government  Printing  Office: 
http://i\'\\iv. gpoaccess.gov/fr/ 
index. html.  It  is  also  available  on  the 
Internet  site  for  SSA  (i.e..  Social 
Security  Online):  http://policy.ssa.gov/ 
pnpiihlicvsf/LowRegs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Augustine.  Social  Insurance 
Specialist,  Office  of  Regulations.  Social 
Security  Administration,  100  Altmeyer 
Building,  6401  Security  Boulevard. 
Baltimore,  MD  21235-6401.  (410)  965- 
0020  or  TTY  (410)  966-5609  for 
information  about  these  proposed  rules. 
For  information  on  eligibility  or 
claiming  benefits,  call  our  national  toll- 
free  number,  1-800-772-1213  or  TTY 
1-800-325-0778  or  visit  our  Internet 
site,  Sociajl  Security  Online,  at  http:// 
w\uv. socialsecuritv.gov/ 

SUPPLEMENTARY  INFORMATION: 

Statutorv  Provisions  ' 

Section  251  of  the  Foster  Care 
Independence  Act  of  1999  (Pub.  L.  No. 
106-169),. enacted  on  December  14. 
1999,  added  a  new  title  VIII  to  the  Act 
(Special  Benefits  for  Certain  World  War 
II  Veterans).  Title  VIII  requires  SSA  to 
pay  special  veteran's  benefits  (SVB)  to 
certain  WWII  veterans  who  reside 
outside  the  United  States.  Establishing 
SVB  entitlement  is  a  two-step  process: 
first,  you  need  to  show  that  you  meet 
certain  qualifying  requirements;  once 
we  determine  that  you  qualif\'  for  SVB, 
you  will  be  entitled  to  SVB  payments 
after  you  begin  residing  outside  the  U.S. 

On  April  4.  2003,  we  published  final 
rules  that  set  forth  the  rules  we  follow 
in  determining  whether  you  qualify  for 
SVB,  how  you  file  for  benefits,  what 
evidence  you  must  give  us  in 
connection  with  your  claim  and  how  we 
evaluate  thai  evidence,  and  how  we 
compute  and  pay  SVB  (67  FR  55774). 
We  now  propose  to  add  six  subparts  in 
part  408  that  would  provide  additional 
guidelines  for  the  title  VIII  program  with 
respect  to  the  topics  discussed  below, 
and  reserve  for  future  use  a  subpart  on 
representative  payment  in  the  title  VIII 
program. 


Reporting  Responsibilities  Under  the 
SVB  Program 

Section  806  of  the  Act  directs  SSA  to 
prescribe  requirements  related  to  the 
reporting  of  any  events  and  changes  in 
circumstances  that  may  affect  the 
amount  of.  your  qualification  for,  or 
your  continuing  entitlement  to  receive 
SVB.  Among  the  events  and  changes  in 
circumstances  that  could  affect  the 
amount  of,  your  qualification  for,  or 
your  continuing  entitlement  to  receive 
SVB  and  which  therefore  need  to  be 
reported  to  us  are: 

•  You  change  your  mailing  address  or 
the  address  where  you  live. 

•  You  plan  to  return  to  the  United 
States  to  live  on  a  permanent  basis  or 
you  plan  to  visit  the  United  States  for 
more  than  one  full  calendar  month.  To 
receive  SVB.  you  must  be  residing 
outside  the  United  States.  If  you  return 
to  the  U.S.  on  a  permanent  basis,  we 
need  to  stop  your  SVB  payments 
effective  with  the  first  full  calendar 
month  you  begin  residing  in  the  United 
States.  Although  SVB  is  payable  if  you 
return  to  the  United  States  for  a 
temporary  visit  of  less  than  one  calendar 
month,  your  benefits  may  be  suspended 
if  you  remain  in  the  United  States  for 
more  than  one  full  calendar  month. 
There  are  exceptions  if  you  are  unable 
to  return  to  your  foreign  residence 
because  of  circumstances  beyond  your 
control  or  you  are  in  the  United  States 
to  present  evidence  or  testimony  in  the 
appeal  of  a  claim  under  any  of  the 
programs  we  administer. 

•  The  amount  of  your  other  benefit 
income  changes.  Since  the  full  SVB  is 
reduced  by  the  amount  of  any  other 
benefit  income  you  receive,  a  change  in 
the  amount  of  other  benefit  income  you 
receive  could  result  in  an  increase  or 
decrease  in  the  amount  of  the  SVB  we 
pay  you. 

•  You  die  or  your  representative 
payee  dies.  If  you  die,  your  SVB 
entitlement  ends.  If  your  representative 
payee  dies,  we  need  to  locate  a  new 
payee  to  receive  your  SVB  payments  on 
your  behalf. 

•  Any  of  the  SVB  disqualif\'ing  events 
listed  in  section  804  of  the  Act  occurs. 
This  includes  removal  or  deportation 
from  the  United  States;  fleeing  from  the 
United  States  to  avoid  prosecution,  or 
custody  or  confinement  after  conviction, 
under  the  law  s  of  the  United  States  or 
the  jurisdiction  in  the  United  States 
from  which  you  flee,  for  a  crime  or  an 
attempt  to  commit  a  crime  that  is  a 
felony  or,  in  the  State  of  New  Jersey,  is 

a  high  misdemeanor;  violating  a 
condition  of  probation  or  parole 
imposed  under  Federal  or  State  law;  or, 
in  the  case  of  an  individual  who  is  not 
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a  citizen  or  national  of  the  United 
States,  taking  up  residence  in  a  country 
to  which  payments  are  withheld  by  the 
Treasury  Department  (Treasury)  under 
31  U.S.C.  3329.  If  a  disqualifying  event 
occurs  and  we  ha\'e  not  vet  found  you 
qualified  for  SV'^B,  we  will  denv  your 
SVB  claim.  If  we  found  you  met  all  the 
requirements  for  SV'B  when  the 
disqualifying  event  occurs,  we  will 
suspend  your  SV'B  payments. 

Suspension  and  Termination  ofSVB 

Section  810(d)  of  the  Act  authorizes 

the  Commissioner  of  SSA  to  prescribe 
appropriate  regulations  for  suspending 
SVB  payments  and  terminating  SVB 
entitlement.  Once  you  are  qualified  for 
SVB.  we  will  suspend  your  SVB 
payments  if: 

•  You  are  no  longer  residing  outside 
the  United  States; 

•  You  fail  to  give  us  information  we 
need  in  connection  with  vour  claim; 

•  We  are  unable  to  locate  vou: 

•  The  amount  of  your  other  benefit 
income  increases  so  that  it  exceeds  the 
maximum  SVB  pavahle  (7.5  percent  of 
the  SSI  Federal  Benefit  Rate  (FBR) 
payable  to  an  individual): 

•  You  are  removed  (including 
deported)  from  the  United  States 
pursuant  to  section  237(a)  or 
212(a)(6)(A)  of  the  Immigration  and 
Nationality  Act; 

•  You  are  fleeing  to  avoid 
prosecution,  or  custody  or  confinement 
after  conviction,  under  the  laws  of  the 
United  States  or  the  jurisdiction  in  the 
United  States  from  which  vou  fled,  for 

a  crime  or  an  attempt  to  commit  a  crime 
that  is  a  felony  under  the  laws  of  the 
place  from  which  you  fled,  or  in  the 
case  of  the  State  of  New  Jersey,  is  a  high 
misdemeanor: 

•  You  violate  a  condition  of  probation 
or  parole  imposed  under  Federal  or 
State  law;  or 

•  You  are  not  a  citizen  or  national  of 
the  United  States  and  begin  residing  in 
a  country  to  which  payments  to 
residents  of  that  countrv  are  withheld 
bv  the  Treasurv  Department  under  31 
U.S.C.  3329. 

We  will  terminate  vour  SVB 
entitlement  for  any  one  of  the  following 
reasons; 

•  Your  benefit  payments  are 
suspended  for  12  consecutive  calendar 
months: 

•  Y'ou  file  a  written  request  that  we 
terminate  your  entitlement;  or 

•  You  die. 

0\'erpayments  and  Underpayments 

Section  808  of  the  Act  deals  with 

o\erpayments  and  unrlerpavments 
under  the  SVB  program.  With  respect  to 
overpayments,  section  808  authorizes 


the  Commissioner  to  recover  an  SVB 
overpayment  by  reducing  the  amount  of 
any  future  SVB  payments  you  are  due 
unless  you  refund  the  full  amount  of  the 
overpayment  to  us.  If  we  are  unable  to 
recover  the  overpayment  by  direct 
refund  or  benefit  withholding  (for 
example,  because  your  SV^B  pavments 
are  in  suspense),  section  808  authorizes 
us  to  adjust  the  amount  of  any  social 
security  benefits  you  receive  under  title 
II  of  the  Act.  We  will  also  notif>'  the 
Secretary  of  the  Treasury-  to  withhold 
the  overpayment  from  any  Federal 
income  tax  refund  you  mav  be  due  in 
the  future,  as  authorized  under  31 
U.S.C.  3720A.  Section  808(c)  of  the  Act 
further  stipulates  that  there  will  be  no 
adjustment  of  benefits  or  other 
overpayment  recovery  if  you  were 
without  fault  in  creating  the 
overpayment  and  adjustment  or 
recoverv'  would  defeat  the  purpose  of 
title  VIII  or  be  against  equity  and  good 
conscience  If  you  die  and  have  an 
outstanding  SVB  overpayment,  we  will 
seek  refund  of  the  overpayment  from 
your  estate. 

With  respect  to  underpayments, 
section  808  specifies  that,  if  you  are 
living  at  the  time  we  take  action  on  the 
underpayment,  we  will  pay  the  amount 
due  directly  to  you  or  to  vour 
representative  payee,  if  one  has  been 
appointed.  If  you  die  before  we  make 
the  payment  to  you,  the  amount  due 
reverts  to  the  general  fund  of  the  United 
States  TreasuT}'. 

Determinations  and  the  Administrative 
Review  Process 

Section  809  of  the  Act  gives  vou  the 
right  to  request  that  we  review  our 
determinations  about  your  qualification 
for  or  entitlement  to  or  the  amount  of 
your  SVB  payments.  We  also  give  you 
the  right  to  request  review  of  certain 
other  determinations  we  make  that  you 
disagree  with.  We  refer  to 
determinations  on  which  you  may 
request  administrative  review  as  "initial 
determinations."  Our  administrative 
review  process  consists  of  several  steps, 
which  usually  must  be  requested  within 
certain  time  periods  and  in  the 
following  order: 

•  Reconsideration: 

•  Hearing  before  an  administrative 
law  judge  (ALJ);  and 

•  Appeals  Council  (AC)  review. 
These  are  the  same  steps  we  provide  for 
review  of  initial  determinations  under 
the  titles  II  and  XVI  programs. 

Claimant  Representation 

Titles  II  and  XVI  of  the  Act  contain 
detailed  provisions  on  claimant 
representation  that  give  individuals  the 
right  to  select  another  person  (including 


an  attorney)  to  represent  them  in  their 
dealings  with  us  and  that  regulate  many 
aspects  of  that  relationship.  Though  title 
VIII  contains  no  specific  provisions  on 
claimant  representation,  we  propose  to 
extend  to  the  SVB  program  by 
regulation  many  of  the  rules  we  follow 
on  claimant  representation  in  the  SSI 
program.  Specifically,  we  believe  the 
SSI  rules  on  the  appointment,  authority, 
conduct,  and  standards  of  responsibility 
of  a  representative  should  also  apply  to 
the  SVB  program.  We  also  believe  that 
the  SSI  rules  we  follow  when  a 
representative  violates  anv  of  these 
requirements,  rules,  or  standards  should 
apply  to  a  representative  under  the  SVB 
program.  However,  we  do  not  plan  to 
extend  to  the  title  VIII  program  the  SSI 
rules  that  apply  to  fees  a  representative 
may  charge. 

Federal  Administration  of  State 
Recognition  Payments 

Section  810A  of  the  Act  authorizes 
SSA  to  enter  an  agreement  with  any 
State  (or  one  of  its  political 
subdivisions)  that  provides  cash 
payments  (referred  to  as  State 
recognition  payments)  on  a  regular  basis 
to  individuals  who  are  entitled  to  SVB 
under  which  SSA  will  make  the 
payments  on  behalf  of  the  State.  Under 
section  81 OA,  any  State  that  enters  into 
an  agreement  must  pay  to  SSA  an 
amount  equal  to  the  recognition 
payments  made  on  its  behalf  as  well  as 
a  separate  fee  to  cover  SSA's  costs  of 
administering  the  State  program. 

Explanation  of  New  Subparts 

We  are  adding  six  new  subparts  to 
part  408  of  our  regulations  and  reserving 
an  additional  subpart  for  future  use. 
Following  is  a  list  of  the  proposed 
subparts  that  includes  a  brief 
description  of  each  proposed  section  in 
the  subpart.  We  are  also  revising 
§408.101  to  add  these  new  subparts  to 
the  overview  of  part  408. 

Subpart  F — Reserved  for  Future  Use 

We  propose  to  reserve  for  future  use 
subpart  F  in  part  408  for  our  rules  on 
representative  payment  of  SVB.  We  plan 
to  issue  those  proposed  rules  at  a  later 
date. 

Subpart  G — Reports  Required 

This  subpart  would  explain  which 
events  you  must  report  to  us  after  vou 
file  for  SVB,  what  information  your 
reports  must  include,  and  when  vour 
reports  are  due.  Specifically: 

•  Section  408.701  provides  an 
overview  ot  what  subpart  G  is  about. 

•  Section  408.704  explains  that  vou 
are  responsible  for  making  your  own 
reports  if  you  receive  your  own  benefits. 
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If  you  have  a  representative  payee,  you 
or  your  rt-presentative  must  make  the 
required  reports,  unless  vou  have  been 
legally  adjudged  incompetent.  In  that 
case,  your  representati\e  pavee  is 
responsible  for  making  required  reports 
Jo  us. 

•  Section  408.708  describes  the 
events  you  must  report  to  us. 

•  Section  408  710  describes  the 
information  that  vnu  must  include  in 
your  report.  This  includes  the  name  and 
social  securitv  number  of  the  person 
about  whom  \()u  are  making  the  report, 
the  event  vou  are  reporting  and  the  date 
the  event  occurred,  and  your  name,  if 
you  are  not  the  beneficiarv. 

•  Section  408.712  explains  that  vou 
can  make  your  repfirt  in  writing,  orally, 
or  using  other  means  of  reporting  (e.g.. 
fa.x  or  e-mail). 

•  Section  408.714  explains  that  vou 
should  report  an  event  as  soon  as  a 
reportable  event  (described  in  §408.708) 
occurs  or,  in  cases  where  we  request  a 
report,  within  30  days  of  our  written 
request.  If  you  fail  to  make  a  required 
report  within  the  prescribed  period,  we 
may  suspend  your  benefit  payments. 

Subpart  H — Suspension  and 
Termination  ofSVB 

This  subpart  would  explain  the  events 
that  would  cause  us  to  suspend  vour 
SVB  payments  or  terminate  your  SVB 
entitlement.  Sperificallv: 

•  Section  408.801  provides  an 
overview  ci  what  subpart  H  is  about. 

•  Section  408.802  explains  when 
suspension  of  your  SVB  payments  is 
proper  and  when  we  will  resume  your 
payments. 

•  Section  408.803  explains  the 
circumstances  under  which  we  will 
suspend  your  SVB  payments  for  failing 
to  comply  with  our  request  for 
necessary  information. 

•  Section  408.806  explains  the 
circumstances  under  which  we  will 
suspend  your  SVB  payments  because 
vou  are  no  longer  residing  outside  the 
United  States. 

•  Section  408.808  explains  the 
circumstances  under  which  we  will 
suspend  vour  SVB  payments  because 
your  other  benefit  income  exceeds  the 
maximum  SVB  pavable. 

•  Section  408.809  explains  the 
circumstances  under  which  we  will 
suspend  your  SVB  payments  because 
you  have  been  removed  (including 
deported)  from  the  United  States  under 
sections  237(a)  or  212(a)(6)(A)  of  the 
Immigration  and  Nationalitv  Act. 

•  Sectiim  408  810  explains  the 
circumstances  under  which  we  will 
suspend  vour  SVB  payments  if  you  are 
fleeing  the  Ignited  States  to  avoid 
criminal  prosecution  or  custody  or 


confinement  after  a  U.S.  conviction  for 
certain  crimes  or  if  you  violate  a 
condition  of  probation  or  parole  under 
Federal  or  State  law. 

•  Section  408.812  explains  the 
circumstances  under  which  we  will 
suspend  your  SVB  payments  if  you 
begin  residing  in  a  country  to  which 
payments  are  withheld  by  the  Treasury 
Department  under  31  U.S.C.  3329.  This 
section  only  applies  to  you  if  you  are 
not  a  citizen  or  national  of  the  United 
States. 

•  Section  408.814  explains  that  you 
(or  your  representative  payee)  can 
request  that  your  SVB  entitlement  be 
teriTiinated.  It  also  explains  when  your 
entitlement  would  end  based  on  your 
request  arid  the  circumstances  under 
which  you  would  be  required  to  repay 
benefits  you  have  already  received. 

•  Section  408.816  explains  that  SVB 
entitlement  ends  with  the  month  of 
death. 

•  Section  408.818  explains  that  yoiu- 
SVB  entitlement  will  terminate  if  your 
SVB  payments  have  been  in  suspense 
for  12  consecutive  months. 

•  Section  408.820  explains  that, 
whenever  we  plan  to  suspend  or  reduce 
your  SVB  payments  or  terminate  your 
SVB  entitlement,  we  will  send  you  a 
notice  of  our  intended  action.  The 
notice  would  explain  your  right  to 
appeal  thart  action  and  the  time  frames 
within  w  tiich  your  appeal  must  be  filed. 
The  notice  will  also  explain  if  you  have 
a  right  to  continue  receiving  benefits 
while  you  appeal  the  suspension, 
reduction  or  termination  action,  and 
your  right  to  waive  continued  payment 
during  your  appeal. 

Subpart  I^-Overpayments  and 
UnderpayTnents 

This  subpart  would  set  forth  the  rules 
we  would  follow  when  vou  receive 
more  or  less  than  you  should  have  in 
SVB  payments.  These  proposed  rules 
die  similar  in  many  respects  to  the  rules 
we  currently  follow  in  dealing  with 
overpayments  and  underpayments 
under  the  titles  II  and  XVI  programs. 
Specifically: 

•  Secticm  408.900  provides  an 
overview  of  what  is  covered  in  subpart 

•  Section  408.901  defines 
'underpayment" — payment  of  less  than 
the  amount  due  for  a  given  period. 

•  Section  408.902  defines 
"overpayment"— payment  of  more  than 
the  amount  due  for  a  given  period. 

•  Section  408.903  explains  how  we 
determine  the  amount  that  you  are 
underpaid  or  overpaid.  It  also  explains 
that  there  cannot  be  an  underpayment 
for  a  period  in  which  we  paid  more  than 
the  correct  amount,  even  though  we 


waived  recovery  of  any  overpayment  for 
that  period, 

•  Section  408.904  explains  that,  if 
you  are  underpaid,  the  amount  due  will 
be  paid  to  you  in  a  separate  payment  or 
by  increasing  the  amount  of  your 
monthly  SVB  payment.  It  also  explains 
that,  if  you  die  before  we  pay  vou  any 
part  of  an  underpayment,  the  balance  of 
the  underpayment  reverts  to  the  U.S, 
Treasury. 

•  Section  408.905  explains  that  we 
will  withhold  or  adjust  an 
underpayment  due  you  for  a  period  to 
reduce  any  overpayment  to  you  for  a 
different  period. 

•  Section  408.910  explains  the 
circumstances  under  which  we  will 
waive  adjustment  or  recovery  of  an 
overpayment.  Specifically,  we  will 
waive  adjustment  or  recovery  if  you 
were  without  fault  in  connection  with 
the  overpayment  and  recovery  of  the 
overpayment  would  defeat  the  purpose 
of  the  SVB  program  or  be  against  equity 
and  good  conscience.  These  are  the 
same  criteria  we  use  to  determine 
whether  we  can  waive  recovery  of  an 
overpayment  under  the  title  II  program. 

•  Section  408.911  explains  that,  when 
we  waive  recovery  of  an  overpayment, 
this  frees  you  from  having  to  repay  the 
overpaid  amount. 

•  Section  408.912  explains  how  we 
determine  whether  you  were  without 
fault  in  creating  an  overpayment. 

•  Section  408.913  explains  how  we 
determine  whether  recovery  of  an 
overpayment  would  defeat  the  purpose 
of  the  SVB  program. 

•  Section  408.914  explains  the 
criteria  we  use  to  determine  whether 
recovery  of  an  o\-erpayment  would  be 
against  equity  and  good  conscience. 

•  Section  408.918  explains  that  when 
you  receive  more  or  less  than  the  correct 
amount  of  SVB.  we  will  send  vou  a 
notice  about  the  incorrect  payment.  If 
you  are  overpaid,  the  notice  will  tell 
you  about  recovery  of  the  overpayment 
and  of  your  rights  to  appeal  the 
overpayment  determination  and  to 
request  that  we  waive  recovery  of  the 
overpayment. 

•  Section  408.920  explains  that  we 
will  seek  refund  of  the  overpayment  if 
we  do  not  waive  recovery.  We  will  seek 
refund  from  your  estate  if  vou  die  before 
we  recover  the  hill  amount  of  the 
overpayment. 

•  Section  408.922  explains  that,  if 
you  are  overpaid,  have  not  refunded  the 
overpayment  to  us,  and  are  receiving 
SVB  payments,  we  will  adjust  your 
future  payments  to  recover  the 
overpayment. 

•  Section  408.923  explains  that,  in 
adjusting  your  SVB  payments  to  recover 
an  overpayment,  the  amount  that  we 
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will  withhold  is  limited  to  10  percent  of 
the  maximum  SVB  monthly  payment 
amount.  This  section  also  explains  that 
you  have  the  right  to  request  a  higher  or 
lower  rate  of  withholding  and  explains 
how  we  determine  an  appropriate  lower 
rate  of  withholding  when  you  request  a 
lower  rate.  If  we  find  that  you  engaged 
in  fraud,  misrepresentation  or 
concealment  of  material  information  in 
connection  with  the  overpayment,  we 
will  not  limit  the  amount  we  will 
withhold  from  SVB  each  month 

•  Section  408,9.'^0  explains  that,  if 
you  received  an  SVB  overpayment  that 
you  have  not  refunded  to  us  and  vou  are 
not  currently  receiving  SVB  pavments. 
but  are  receiving  title  II  benefits,  w-e  will 
adjust  your  title  II  benefits  to  recover  the 
SVB  overpayment.  This  section  also 
explains  the  circumstances  when  we 
will  not  adjust  vour  title  11  benefits. 

•  Section  408  931  explains  that  the 
rate  of  withholding  we  will  use  to 
recover  an  SVB  overpayment  from  your 
title  II  benefits  is  limited  to  10  percent 
of  title  II  benefits  payable  to  vou  in  a 
month  except  that  we  will  withhold  100 
percent  of  your  benefits  if  vou  willfully 
misrepresented  or  concealed  material 
information  in  connection  with  the 
overpayment.  This  section  also  explains 
that  you  may  request  a  higher  or  lower 
rate  of  withholding. 

•  Section  408.932  explains  that  we 
will  send  you  a  notice  if  we  plan  to 
adjust  your  title  II  benefits  to  recover  an 
SVB  overpayment.  The  notice  will  tell 
you  (1)  the  amount  of  the  overpavment 
that  you  owe.  (2)  the  amount  we  plan  to 
withhold  from  your  title  II  benefits  to 
recover  the  overpayment,  (3)  that  you 
can  ask  us  to  review  our  determination 
that  you  still  owe  the  amount  stated  in 
the  notice.  (4)  that  you  may  request  a 
different  rate  of  withholding,  and  (5) 
that  you  can  request  a  waiver  of 
recovery  of  the  overpayment  balance. 

•  Section  408.933  explains  when  we 
will  begin  adjusting  your  title  II  benefits 
to  recover  an  SVB  overpayment.  We  will 
not  take  anv  action  for  30  days  after  the 
date  of  the  notice.  If  you  request  review, 
waiver  or  a  different  rate  of  adjustment 
during  that  30-day  period,  we  will  take 
no  action  before  we  send  vou  written 
notice  of  our  decision  on  the  matter. 

•  Section  408.940  explains  that, 
where  an  overpaid  person  does  not 
refund  an  overpavment  to  us  and  is  not 
currently  receiving  title  II  or  SVB 
payments  from  which  we  can  withhold 
the  overpayment,  we  will  refer  the 
overpayment  to  the  Department  of  the 
Treasury  for  withholding  from  anv 
Federal  income  tax  refund  vou  may  be 
due. 

•  Section  408.941  explains  that  we 
will  send  you  a  notice  before  we  refer 


an  overpayment  to  Treasury  for  tax 
refund  offset.  The  notice  will  (1)  tell  you 
the  amount  of  the  overpayment,  (2)  give 
you  60  days  within  which  to  either 
repay  the  amount  or  ask  that  we  waive 
it,  (3)  explain  the  conditions  under 
which  we  will  waive  the  overpayment, 
(4)  explain  that  we  will  review  any 
evidence  you  wish  to  present  that  the 
overpayment  is  not  past  due  or  legallv 
enforceable,  and  (5)  explain  your  right 
to  inspect  or  copy  our  records  related  to 
the  overpayment. 

•  Section  408.942  explains  that, 
before  we  refer  an  overpayment  to 
Treasury'  for  tax  refund  offset,  you  will 
have  the  chance  to  submit  evidence  that 
the  debt  is  not  past  due  or  legally 
enforceable.  After  reviewing  the 
evidence  submitted,  we  will  make 
findings. 

•  Section  408.943  explains  that  we 
will  issue  written  findings  to  you,  your 
attorney  or  other  representative 
concerning  whether  the  overpayment  is 
past  due  and  legally  enforceable.  These 
written  findings  are  the  final  agency 
action  on  these  issues. 

•  Section  408.944  explains  that,  if 
you  tell  us  you  wish  to  inspect  or  copy 
our  records  related  to  the  overpayment, 
we  will  either  notify'  you  of  the  time  and 
place  you  may  do  so  or  mail  copies  of 
the  records  to  you. 

•  Section  408.945  explains  that  if, 
within  60  days  after  the  date  of  the 
notice,  you  present  evidence  that  the 
overpayment  is  not  past-due  or  legally 
enforceable  or  ask  us  to  waive  collection 
of  the  overpayment,  we  will  not  refer 
the  overpayment  to  Treasury  for  offset 
until  we  issue  written  findings  on  the 
matter. 

•  Section  408.946  explains  that  if  a 
tax  refund  is  insufficient  to  recover  an 
overpayment  in  a  given  year,  the  case 
will  remain  with  Treasury  for  recovery 
from  future  income  tax  refunds  you  may 
be  due. 

•  Section  408.950  explains  that,  when 
appropriate,  we  may  accept  a 
compromise  settlement  (payment  of  less 
than  the  full  amount  of  the 
overpayment)  to  discharge  the  entire 
overpayment  debt  or  we  may  suspend  or 
terminate  our  efforts  to  collect  the 
overpayment.  We  would  consider  taking 
one  of  these  actions  if  we  find  that  you 
or  your  estate  do  not  have  the  ability  to 
pay  the  full  amount  of  the  overpayment 
presently  or  in  the  future  within  a 
reasonable  period  of  time  or  that  the 
cost  of  collection  is  likely  to  exceed  the 
amount  of  recover^'.  In  deciding 
whether  to  take  any  of  these  actions,  we 
would  apply  the  rules  that  we  apply 
concerning  such  actions  for  title  II 
overpayments  at  §404.515(bHf)  and 
other  applicable  rules,  including  the 


Federal  Claims  Collection  Standards 
(FCCS)  at  31  CFR  parts  902  and  903. 
established  under  the  authority  of  31 
U.S.C.  371  l(a)(d).  If  we  suspend  or 
terminate  collection,  we  may  take 
collection  action  in  the  future  in 
accordance  with  Federal  law  and  the 
FCCS.  Failure  to  make  pay-ment  in  the 
manner  and  within  the  time  that  we 
require  in  a  compromise  settlement  will 
result  in  reinstatement  of  our  claim  for 
the  full  amount  of  the  overpayment  less 
any  amounts  paid. 

Subpart  f— Determinations  and  the 
Administrative  Review  Process 

This  subpart  would  set  forth  our  rules 
on  administrative  review  of  SV^  initial 
determinations.  Again,  as  with  our  rules 
in  subpart  I  on  overpayments,  these 
rules  follow  closely  our  rules  on 
administrative  review  of  titles  11  and 
XV^I  initial  determinations.  Regarding 
the  expedited  appeals  process, 
administrative  law  judge  hearings. 
Appeals  Council  review  of  ALJ  hearings 
or  dismissals,  Court  remand  cases,  and 
time  limits  for  reopening  a  final 
determination  we  previously  made,  the 
proposed  rules  provide  cross-references 
to  the  appropriate  SSI  rules  while 
noting  any  exceptions  in  those  r'ules  that 
are  applicable  to  the  title  VIII  program. 
Specifically: 

•  Section  408.1000  provides  an 
overview  of  the  administrative  review 
process. 

•  Section  408. 1001  defines  certain 
terms  used  in  subpart  }. 

•  Section  408.1002  explains  that 
initial  determinations  are  the 
determinations  we  make  that  are  subject 
to  administrative  and  judicial  review. 

•  Section  408.1003  lists 
administrative  decisions  we  make  that 
are  initial  determinations. 

•  Section  408.1004  lists 
administrative  actions  that  are  not 
initial  determinations.  Although  we 
may  review  these  actions,  they  are  not 
subject  to  the  administrative  and 
judicial  review-  process. 

•  Section  408.1005  explains  that  we 
will  mail  you  a  notice  whenever  we 
make  an  initial  determination  in  your 
case.  The  notice  will  tell  you  what  our 
determination  is,  our  reasons  for  making 
the  determination,  and  your  right  to 
request  a  reconsideration  of  the 
determination. 

•  Section  408.1006  explains  that  an 
initial  determination  is  binding  unless 
you  request  a  reconsideration  within  the 
stated  time  period  or  we  revise  it. 

•  Section  408.1007  explains  that 
reconsideration  is  the  first  step  in  the 
administrative  review  process  if  you  are 
dissatisfied  with  the  initial 
determination. 
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•  Section  408.1009  explains  that  you 
must  file  a  requpst  for  reconsideration 
within  60  days  after  you  receive  our 
notice  of  initial  determination.  This 
section  also  explains  that  you  may  ask 
for  more  time  to  request  a 
reconsideration  if  vou  had  good  cause 
for  missing  the  60-day  deadline. 

•  Section  408.1011  explains  the 
standards  we  follow  in  determining 
whether  vou  had  good  cause  for  missing 
the  60-day  deadline  to  reouest  a  review. 

•  Section  408.1013  explains  that,  in 
requesting  a  review  of  our  initial 
determination,  you  can  ask  for  a  case 
review  or.  in  cases  involving 
suspension,  reduction,  or  termination  of 
your  SVB  payments,  an  informal  or 
formal  conference  If  vou  request  a  case 
review,  you  will  be  given  the 
opportunity  to  review  the  evidence  in 
our  files  and  then  present  oral  and 
written  evidence  to  us.  If  vou  are 
permitted  to  reque.st  an  informal 
conference,  you  will  also  have  the 
opportunitv  to  present  witnesses.  If  you 
are  permitted  to  request  a  formal 
conference,  you  will  also  be  given  the 
opportunity  to  request  us  to  subpoena 
adverse  witnesses  and  relevant 
documents  and  to  cross-examine 
adverse  witnesses. 

•  Section  408.1014  explains  that,  if 
you  request  a  review  of  ourlnitial 
determination  on  your  application  to 
receive  SVB,  you  may  elect  only  a  case 
review. 

•  Section  408.1015  explains  that,  if 
we  notify  you  that  we  plan  to  suspend, 
reduce  or  terminate  your  SVB  payments, 
you  have  the  choice  of  a  case  review,  an 
informal  conference,  or  a  formal 
conference. 

•  Section  408.1016  explains  the  rules 
we  follow  if  you  request  a  formal  or 
informal  conference. 

•  Section  408.1020  explains  how  we 
make  a  reconsidered  determination  and 
that  the  person  who  makes  it  will  have 
no  prior  inv(jlvement  with  the  initial 
determination. 

•  Section  408  1021  explains  that  a 
reconsidered  determination  is  binding 
unless  you  request  the  next  stage  of  the 
administrative  review  process  within 
the  stated  time. 

•  Section  408.1022  explains  that  we 
will  send  you  a  notice  of  our 
reconsidered  determination  that 
explains  the  reasons  for  our 
determination  and  your  further  appeal 
rights. 

•  Section  408.1030  provides  a  cross- 
reference  to  the  SSI  rules  in 
§§416.1423-416.1428  that  explain 
when  you  may  use  the  expedited 
appeals  process  (EAP).  Under  the  EAP, 
you  may  go  directly  to  a  Federal  District 
Court  without  first  completing  the 


administrative  review  process  if  the 
only  factor  preventing  a  determination 
that  is  favorable  to  you  is  a  provision  of 
the  law  you  believe  is  unconstitutional. 

•  Section  408.1040  provides  a  cross- 
reference  to  the  SSI  rules  in 

§§  416.1429-416.1440  that  describe 
hearings  before  an  ALl  and  explain 
when  you  may  request  an  ALJ  hearing. 
As  explained  in  §416.1436,  we  hold 
ALI  hearings  in  the  50  States,  the 
District  of  Columbia  and  the  Northern 
Mariana  Islands. 

•  Section  408.1045  provides  a  cross- 
reference  to  the  SSI  rules  in 
§§416.1444^16.1461  that  describe 
additional  procedures  that  apply  when 
you  request  a  hearing  before  an  ALJ. 

•  Section  408.1050  provides  a  cross- 
reference  to  the  SSI  rules  in 
§§416.1467-416.1482  that  describe 
procedures  before  the  Appeals  Council 
and  explain  when  you  may  request 
Appeals  Council  review  of  an  ALJ 
decision. 

•  Section  408.1060  provides  a  cross- 
reference  to  the  SSI  rules  in 
§§416.1483^16.1485  that  explain  what 
happens  if  a  Federal  Court  remands 
your  case  back  to  SSA  for  further 
review, 

•  Section  408.1070  provides  a  cross- 
reference  to  the  SSI  rules  in 
§§416.1487-416.1494  that  explain  the 
circumstances  under  which  we  will 
reopen  and  revise  a  final  determination 
we  previously  made  on  your  request  for 
review. 

Subpart  K — Representation  of  Parties 

As  explained  above,  we  believe  that  a 
number  of  the  SSI  provisions  on 
representation  of  parties  should  also 
apply  under  the  SVB  program.  Section 
408.1101,  therefore,  explains  that,  for 
purposes  of  claimant  representation 
under  the  SVB  program,  we  would 
follow  the  rules  in  §§416.1500- 
416.1505,  416.1507-416.1515  and 
416.1540-416.1599  of  our  SSI  rules. 

Subpart  L — Federal  Administration  of 
State  Recognition  Payments 

This  subpart  would  set  forth  our  rules 
on  Federal  administration  of  a  State's 
recognition  payment  program. 
SpecificaUy: 

•  Section  408.1201  explains  what 
State  recognition  payments  are. 

•  Section  408.1205  explains  that  a 
State  may  enter  into  an  agreement  with 
SSA  under  which  SSA  will  administer 
the  State's  recognition  payment  program 
by  determining  your  eligibility  for  the 
payments  and  by  making  recognition 
payments  on  the  State's  behalf. 

•  Section  408.1210  explains  that  a 
Federal-State  agreement  must,  at  a 
minimum,  specify  who  is  eligible  for 


recognition  payments;  what  fees  the 
State  must  pay  to  SSA  to  administer  the 
program;  how  long  the  agreement  is 
valid;  and  how  the  agreement  can  be 
modified  or  terminated. 

•  Section  408.1215  explains  how  you 
establish  eligibility  for  State  recognition 
payments.  Under  this  section,  your 
application  for  SVB  under  subpart  C  of 
this  part  is  also  an  application  for  any 
Federally  administered  State 
recognition  payments  for  which  vou 
may  be  eligible.  We  determine  your 
eligibility  for  and  the  amount  of  your 
recognition  payments  using  the  rules  in 
subparts  A  through  K  of  part  408  of  our 
regulations. 

•  Section  408.1220  explains  that  we 
pay  State  recognition  payments  on  a 
monthly  basis  and  include  them  with 
your  SVB  monthly  pavment. 

•  Section  408.1225"explains  that  if 
you  receive  an  overpayment  of  State 
recognition  payments,  we  will  adjust 
future  recognition  payments  to  which 
you  are  entitled.  Under  this  section,  the 
rules  we  follow  on  recovery  (or  waiver) 
of  SVB  overpayments  (see  §§  408.910 
through  408.941)  also  apply  to  State 
recognition  pavments. 

•  Section  408.1226  e.xplains  that,  if 
you  are  underpaid,  we  will  pav  the 
underpayment  directlv  to  you. 

•  Section  408.1230  explains  that  you 
can  waive  your  right  to  State  recognition 
payments  by  making  a  written  request, 

•  Section  408.1235  explains  that  a 
State  must  transfer  to  SSA  each  month 
the  amounts  of  its  estimated  recognition 
payments  and  administrative  fees  on  the 
established  transfer  date.  This  section 
also  provides  for  SSA  to  account  for  the 
funds  it  receives  from  the  State  and 
permits  the  State  to  audit  the  payments 
we  make  under  the  agreement. 

Conforming  Changes  on  Cherpavments 

As  indicated  above,  §408.930  of  these 
proposed  rules  would  reflect  the 
authority  in  section  808(a)(1)(B)  of  the 
Act  to  adjust  your  title  II  benefits  to 
recover  a  title  VIII  overpayment.  To 
conform  to  this  change,  we  are  also 
revising  our  title  II  rules  at  §  404.401(c) 
to  explain  that  we  may  adjust  your  title 
11  benefits  to  recover  a  title  VllI 
overpayment.  We  are  also  revising 
§416.570  to  indicate  that  we  will  not 
adjust  your  SSI  benefits  to  recover  an 
SVB  overpayment  unless  you 
specifically  request  us  to  do  so. 

Clarity  of  These  Regulations 

Executive  Order  12866,  as  amended 
by  Executive  Order  13258,  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
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comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 
For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated' 

•  Do  the  rules  contain  technical 
language  or  jargon  that  is  unclear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand.' 

•  Would  more  (but  shorter)  sections 
be  better' 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 


•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Regulaton.-  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulator^'  action  under  Executive  Order 
12866.  as  amended  by  Executive  Order 
13258.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 


since  they  affect  only  individuals 
claiming  benefits  under  title  VIII  of  the 
Act.  Therefore,  a  regulatory  flexibility 
analysis,  as  provided  for  in  the 
Regulatory  Flexibility  Act,  as  amended. 
is  not  required. 

Papervi'ork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  as  shown  in  the 
table  below.  Where  the  public  reporting 
burden  is  accounted  for  in  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA,  a  1-hour 
placeholder  burden  is  being  assigned  to 
the  specific  reporting  requirement's) 
contained  in  these  rules. 


Section  No. 


Number  of 
respondents 


Frequency 
of  response 


Average 

burden  per 

response 

(hrs.) 


Estimated 

annual  hour 

burden 


§408704-. 714   

§408802(b)  

§408814    

§408820(c)   

§408,923(bl  

§408  931  (bj  and  §  408.932(d) 

§408  932(c)  

§408.932(6)  

§  408.941(b)  and  §408.942  .... 

§408.944(8)  

§408.1000(3)  

§§408  1007.  408  1 009(a)-(b) 

§408  1009(C)   

§408  1210(c)-(d)  

§408.1215   

§408.1230   


An  Information  Collection  Request 
has  been  submitted  to  OMB  for       ~ 
clearance.  We  are  soliciting  comments 
on  the  burden  estimate;  the  need  for  the 
information;  its  practical  utilitv:  wavs  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  the 
Office  of  Management  and  Budget  at  the 
following  fax  number  and  to  the  Social 
Security  .Administration  at  the  following 
address  or  fax  number:  Office  of 
Management  and  Budget,  .■Attn:  Desk 
Officer  for  SSA,  Fax:  202-395-6974, 
Social  Security  Administration.  Attn: 
SSA  Reports  Clearance  Officer,  1338 
Annex  Building,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401, 
Fax  Number:  410-965-6400. 

Comments  can  be  received  for 
between  30  and  60  davs  after 
publication  of  this  notice  and  will  be 
most  useful  if  received  by  SSA  within 
30  days  of  publication. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance;  96.002  Social 
Security —  Retirement  Insurance;  96.004. 
Social  Security — Survivors  Insurance; 
96.006.  Supplemental  Security  Income; 
96.020.  Special  Benefits  for  Certain  World 
War  II  Veterans) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits;  Blind, 
Disability  benefits;  Old-age,  Survivors 
and  disability  insurance;  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

20  CFR  Part  408 

Administrative  practice  and 
procedure;  Aged;  Reporting  and 
recordkeeping  requirements.  Social 
security;  Special  veterans  benefits; 
Veterans. 

20  CFR  Part  416 

Administrative  practice  and 
procedure;  Aged,  Blind.  Disability 
benefits;  Public  assistance  programs. 


Reporting  and  recordkeeping 
requirements,  Supplemental  Seciuitv  . 
Income  (SSI). 

Dated;  October  24.  2003. 
Jo  Annt-  B    Bdrntiart 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  Chapter 
III  of  Title  20  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  E 
of  part  404  is  amended  to  read  as 

follows: 

Authority:  Sees.  202.  203,  204(a)  and  (e), 
205(a)  and  (c),  222(b),  223(e).  224,  225, 
702(a)(5),  808  and  1129A  of  the  Social 
Security  .Act  (42  L'.S.C,  402,  403,  404(a)  and 
(e),  405(a)  and  (c),  422(b),  423(e),  424a.  425, 
902(a)(5),  1008  and  1320a-8a). 

2.  Section  404.401  is  amended  bv 
revising  paragraph  (c)  to  read  as  follows: 
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§404.401     Deduction,  reduction,  and 
nonpayment  of  monthly  benefits  or  lump- 
sum death  payments. 
»         »  •         •  * 

((;)  Adjustments  We  may  adjust  vour 
benefits  to  correct  errors  in  payments 
under  title  II  of  the  Act.  We  mav  also 
adjust  your  benefits  if  vou  received 
more  than  the  correct  a.mount  due  under 
titles  VIIl  or  XVI  of  the  Act.  For  the  title 
11  rules  on  adjustment  to  your  benefits, 
see  subpart  F  of  this  part.  For  the  rules 
im  adjusting  vour  benefits  to  recover 
title  \'I11  overpayments,  see  §408.930  of 
this  c;hapter.  For  the  rules  on  adjusting 
your  benefits  to  recover  title  XVI 
overpayments,  see  *(  416.572  of  this 
chapter. 


PART  408— SPECIAL  BENEFITS  FOR 
CERTAIN  WORLD  WAR  II  VETERANS 

3.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  and  801-813  of 
the  Soi  idi  Security  Act  (42  U.S.C.  902(a)(5) 
and  1001-1013). 

4.  Section  408.101  is  amended  by 
dfidino  new  paragraphs  (f)  through  (1)  to 

rt'dd  as  follows: 

§408.101     What  is  this  subpart  about? 

*  •  •  •  « 

(f)  Subpart  F  is  reserved  for  future 
use. 

(g)  Subpart  G  contains  the  provisions 
on  \  our  requirement  to  report  certain 
events  to  us. 

(h)  Subpart  H  contains  the  provisions 
on  suspension  and  termination  of  title 
VIII  entitlement. 

(i)  Subpart  I  contains  the  provisions 
un  underpavm>'nts  and  overpavments. 

(ji  Subpart  )  c  ontains  the  provisions 
on  determinations  and  the 
administrative  review  process. 

(k)  Subpart  K  c:ontains  the  provisions 
nn  claimant  representation. 

(1)  Subpart  L  contains  the  provisions 
on  Federal  administration  of  State 
recognition  pavments. 

.5  Subparts  F.  G.  H.  I.  f.  K,  and  L  are 
added  to  part  408  to  read  as  follows: 
»         «         *         ♦         » 

Subpart  F— [Reserved] 

Subpart  G — Reporting  Requirements 

408.701  What  is  this  subpart  about? 

408.704  Who  must  make  reports;' 

408.708  W'hdl  events  must  vou  report  to  us^ 

408, 7U)  What  must  your  report  include? 

408.712  How  should  vou  make  vour  report? 

408,714  When  are  report.s  due' 

Subpart  H — Suspensions  and  Terminations 

408.801  What  is  this  subpart  about? 

408.802  When  will  we  suspend  vour  SV'B 
payments' 


408.803    What  happens  to  your  SVB 

payments  if  you  fail  to  comply  with  our 

request  for  information? 
408.806     What  happens  to  your  SVB 

paymtnts  if  you  are  no  longer  residing 

outside  the  United  States? 

408.808  What  happens  to  your  SVB 
payments  if  you  begin  receiving 
additional  benefit  income? 

408.809  What  happens  to  your  SVB 
payments  if  you  are  removed  or  deported 
from  the  United  Stales? 

408.810  What  happens  to  your  SVB 
payments  if  you  are  fleeing  from  the 
Unitefl  States  to  avoid  criminal 
prosecution,  or  custody  or  confinement 
after  conviction,  for  certain  crimes,  or  if 
you  viJDlate  a  condition  of  probation  or 
paroleP 

408.812     What  happens  to  your  SVB    - 
payments  if  you  are  not  a  citizen  or 
national  of  the  United  States  and  you 
begin  j-esiding  in  a  country  to  which  the 
Treasury  Department  restricts  payments? 

408.814     tan  you  request  termination  of 
your  3VB  entitlement? 

403.816     tVhen  does  SVB  entitlement  end 
due  to  death? 

408.818    When  does  SVB  entitlement  end  if 
your  benefits  have  been  in  suspense  for 
12  consecutive  months? 

408.820  Will  we  send  you  a  notice  of 
intendied  action  affecting  your  SVB 
paymant  status? 

Subpart  I — Underpayments  and 
Overpayments 

General  Rules 

408.900  What  is  this  subpart  about? 

408.901  What  is  an  underpayment? 

408.902  What  is  an  overpayment? 

408.903  How  do  we  determine  the  amount 
of  an  underpayment  or  overpayment? 

408.904  How  will  you  receive  an 
underpayment? 

408.905  Will  you  receive  an  underpayment 
if  an  overpayment  already  exists  on  your 
record? 

Waiver  of  Recovery  of  SVB  Overpayments 

408.910  When  will  we  waive  recovery  of  an 
SVB  overpayment? 

408.911  What  happens  when  we  waive 
recovery  of  an  SVB  overpayment? 

408.912  When  are  you  without  fault 
regarding  an  overpayment? 

408.913  When  would  overpayment 
recover,'  defeat  the  purpose  of  the  title 
VIII  program? 

408.914  When  would  overpayment 
recovery  be  against  equity  and  good 
conscience? 

Notices      I 

408.918    What  notices  vrill  you  receive  if 
you  are  overpaid  or  underpaid? 

Refund  of  Overpayments 

408.920     When  will  we  seek  refund  of  an 
SVB  overpayment? 

.'\djustment  of  SVB 

408.922     When  wrill  we  adjust  your  SVB 
payments  to  recover  an  SVB 
overpayment? 


408.923  Is  there  a  limit  on  the  amount  we 
will  withhold  from  vour  SVB  payments 
to  recover  an  overpavment ' 

Adjustment  of  Title  II  Benefits 

408.930  When  will  we  adjust  your  title  II 
benefits  to  recover  an  S\'B  overpayment? 

408.931  How  much  will  we  withhold  from 
your  title  II  benefits  to  recover  an  SVB 
overpayment? 

408.932  Will  you  receive  a  notice  of  our 
intention  to  adjust  your  title  II  benefits 
to  recover  an  SVB  overpayment? 

408.933  When  will  we  begin  adjusting  vour 
title  II  benefits  to  recover  an  SVB 
overpayment? 

Tax  Refund  Offset 

408.940  When  will  we  refer  an  SVB 
overpayment  to  the  Department  of  the 
Treasury  for  tax  refund  offset? 

408.941  Will  we  notify  you  before  we  refer 
an  SVB  overpayment  for  tax  refund 
offset  ■i' 

408.942  Will  you  have  a  chance  to  present 
evidenc:e  showing  that  the  overpayment 
is  not  past  due  or  is  not  legally 
enforceable? 

408.943  What  happens  after  we  make  our 
determination  on  your  request  for  review 
or  your  request  for  waiver? 

408.944  How  can  you  review  our  records 
related  to  an  SVB  overpayment? 

408.945  When  will  we  suspend  tax  refund 
offset? 

408.946  What  happens  if  your  tax  refund  is 
insufficient  to  cover  the  amount  of  your 
SVB  overpayment' 

Compromise  Settlements 

408.950     Will  w-e  accept  a  compromise 
"  settlement  of  an  overpayment  debt  or 
suspend  or  terminate  collection  of  an 
overpayment^ 

Subpart  J — Determinations  and  the 
Administrative  Review  Process 

Introduction,  Definitions,  and  Initial 
Determinations 

408.1000  What  is  this  subpart  about? 

408.1001  Definitions, 

408.1002  What  is  an  initial  determination? 

408.1003  Which  administrative  acfions  are 
initial  determinations? 

408.1004  Which  administrative  actions  are 
not  initial  determinations? 

408.1005  Will  we  mail  you  a  notice  of  the 
initial  determination? 

408. 1006  What  is  the  effect  of  an  initial 
determination' 

Reconsideration 

408.1007  What  is  reconsideration? 
408.1009     How  do  you  request 

reconsideration? 
408.1011     How  do  we  determine  whether 
you  had  good  cause  for  missing  the 
deadline  to  request  review? 

408.1013  What  are  the  methods  for 
reconsideration:" 

408.1014  What  procedures  apply  if  vou 
request  reconsideration  of.an  initial 
determination  on  your  application  for 
SVB' 

408.1015  What  procedures  apply  if  vou 
request  a  reconsideration  of  an  initial 
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determination  that  results  in  suspension 
reduction,  or  termination  of  vour  SVB? 
408.1016    What  happens  if  you  request  a 
conference? 

408.1020  How  do  we  make  our 
reconsidered  determination? 

408.1021  How  does  the  reconsidered 
determination  affect  you? 

408.1022  How  will  we  notif\'  you  of  our 
reconsidered  determination? 

Expedited  Appeals  Process 

408.10.30     When  can  you  use  the  expedited 

appeals  process? 

Hearing  Before  an  Administrative  Law  Judge 

408.1040     When  you  can  request  a  hearing 
before  an  administrative  law  judge  (ALJ).' 

.Administrative  Law  |udge  Hearing 
Procedures 

408. 1045     What  procedures  apply  if  you 
request  an  ALJ  hearing? 

Appeals  Council  Review 

408.1050     When  can  you  request  Appeals 
Council  review  of  an  AL)  hearing 
decision  or  dismissal  of  a  hearing 
request? 

Court  Remand  Cases 

408.1060    What  happens  if  a  Federal  court 

remands  vour  rase  fo  the  Commissioner'' 

Reopening  and  Revising  Determinations  and 
Decisions 

408.1070     When  will  we  reopen  a  final 
determination? 

Subpart  K — Representation  of  Parties 

408. 1101     Can  you  appoint  someone  to 

represent  vou? 

Subpart  L— Federal  Administration  of  State 
Recognition  Payments 

408.1201     What  are  State  recognition 

payments? 
408.1205     How  can  a  State  have  SSA 

administer  its  State  recognition  payment 

program? 
408.1210     What  are  the  essential  elements  of 

ar.  administration  agreement? 
408.1215     How  do  you  establish  eligibility 

for  Federally  administered  State 

recognition  payments? 
408.1220     How  do  we  pay  Federally 

administered  State  recognition 

payments? 

408.1225  What  happens  if  you  receive  an 
overpayment? 

408. 1226  What  happens  if  you  are 
underpaid? 

408.1230    Can  you  waive  State  recognition 

payments? 
408.1235     How  does  the  State  transfer  funds 

to  SSA  to  administer  its  recognition 

payment  program? 


Subpart  F— [Reserved] 

Subpart  G— Reporting  Requirements 

Authority:  Sees.  702(a)(5).  802.  803,  804. 
806,  807,  and  810  of  the  Social  Security  Act 
(42  U.S.C.  902(a)(5).  1002.  1003.  1004.  1006. 
1007,  and  1010) 


§  408,701     What  is  this  subpart  about? 

To  achieve  efficient  administration  of 
the  Special  Veterans  Benefit  (SVB) 
program,  we  require  you  (or  your 
representative)  to  report  certain  events 
to  us.  It  is  important  for  us  to  know 
about  these  events  because  thev  may 
affect  your  right  to  receive  SVB  or  the 
amount  of  your  benefits.  This  subpart 
tells  you  what  events  you  must  report; 
what  your  reports  must  include;  how 
you  should  make  your  report;  and  when 
reports  are  due, 

§  408.704     Who  must  make  reports? 

idj  li  you  receive  your  uv\  n  benefits, 
you  are  responsible  for  making  required 
reports  to  us. 

(b)  If  you  have  a  representative  payee, 
and  you  have  not  been  legallv  adjudged 
incompetent,  either  you  or  your 
representative  payee  must  make  the 
required  reports. 

(c)  If  you  have  a  representative  payee 
and  you  have  been  legallv  adjudged 
incompetent,  you  are  not  responsible  for 
making  reports  to  us;  however,  your 
representative  payee  is  responsible  for 
making  required  reports  to  us. 

§  408.708    What  events  must  you  report  to 

us? 

This  section  describes  the  events  that 
you  must  report  to  us.  They  are — 

(a)  A  change  of  address  or  residence. 
You  must  report  to  us  any  change  in 
your  mailing  address  and  any  change  in 
your  residence,  i.e.,  the  address  where 
you  live. 

(b)  A  change  in  your  other  benefit 
income.  You  must  report  to  us  anv 
increase  or  decrease  in  your  other 
benefit  income  as  described  in 
§408.220. 

(c)  Certain  deaths.  (1)  If  you  are  a 
representative  payee,  you  must  report 
the  death  of  the  entitled  individual. 

(2)  If  you  have  a  representative  pavee, 
you  must  report  the  death  of  your 
representative  payee. 

(d)  Entry  into  the  United  States.  You 
must  report  to  us  if  you  enter  the  United 
States  to  visit  or  live  even  if  vou  have 
no  intention  of  abandoning  vour 
residence  outside  the  United  States. 

(e)  Removal  (including  deportation! 
from  the  United  States.  You  must  report 
to  us  if  you  are  removed  (including 
deported)  from  the  United  States  under 
section  237(a)  or  212(a)(6)(A)  of  the 
Immigration  and  Nationality  Act. 

(f)  Fleeing  to  avoid  criminal 
prosecution  or  custody  or  confinement 
after  conviction,  or  violating  probation 
or  parole.  You  must  report  to  us  that 
you  are — 

(1)  Fleeing  to  avoid  prosecution, 
under  the  laws  of  the  United  States  or 
the  jurisdiction  within  the  United  States 


firom  which  you  flee,  for  a  crime,  or  an 
attempt  to  commit  a  crime,  which  is  a 
felony  under  the  laws  of  the  place  from 
which  you  flee  (or  which,  in  the  case  of 
the  State  of  New  Jersey,  is  a  high 
misdemeanor  under  the  laws  of  that 
State); 

(2)  Fleeing  to  avoid  custodv  or 
confinement  after  conviction  under  the 
laws  of  the  United  States  or  the 
jurisdiction  within  the  United  States 
from  which  you  flee,  for  a  crime,  or  an 
attempt  to  commit  a  crime,  which  is  a 
felony  under  the  laws  of  the  place  from 
which  you  flee  (or  which,  in  the  case  of 
the  State  of  New  Jersey,  is  a  high 
misdemeanor  under  the  laws  of  that 
State);  or 

(3)  Violating  a  condition  of  probation 
or  parole  imposed  under  Federal  or 
State  law. 

§408,710     What  must  your  report  include'' 

When  you  make  a  report,  you  must 
tell  us — 

(a)  The  name  and  social  security 
number  of  the  person  to  whom  the 
report  applies; 

(b)  The  event  you  are  reporting  and 
the  date  it  happened;  and 

(c)  Your  name  if  you  are  not  the 
person  to  whom  the  report  applies. 

§408.712     How  should  you  make  your 
report? 

You  should  make  your  report  \n  any 
of  the  ways  described  in  this  section. 

(a)  Written  reports.  You  may  write  a 
report  on  your  own  paper  or  on  a 
printed  form  supplied  by  us.  You  may 
mail  a  written  report  or  bring  it  to  one 
of  our  offices. 

(b)  Oral  reports.  You  may  report  to  us 
by  telephone,  or  you  may  come  to  one 
of  our  offices  and  tell  one  of  our 
employees  what  you  are  reporting. 

(c)  Other  methods  of  reporting.  You 
may  use  any  other  suitable  method  of 
reporting  for  example,  a  telegram  or  a 
cable 

§408.714    When  are  reports  due? 

(a)  A  reportiitijf  t-vi-n',  !:iippf^r-  You 
should  report  to  us  as  soon  as  an  event 
listed  in  §408,708  happens, 

(b)  We  request  a  report.  We  mav 
request  a  report  from  you  if  we  need 
information  to  determine  continuing 
entitlement  or  the  correct  amount  of 
your  S\^  payments.  If  you  do  not  make 
the  report  within  30  days  of  our  v\Titten 
request,  we  may  determine  that  you  may 
not  continue  to  receive  SVB.  We  will 
suspend  your  benefits  effective  with  the 
month  following  the  month  in  which  we 
determine  that  you  are  not  entitled  to 
receive  SVB  because  of  your  failure  to 
give  us  necessary  information  (see 
§408,803), 
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Subpart  H — Suspensions  and 
Terminations 

Authority:  Sees.  702(a)(5)  and  810(d)  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 
1010(d)) 

§408.801     What  is  this  subpart  about? 

This  subpart  explains  the 
circumstances  that  will  result  in 
suspension  of  your  SVB  payments  or 
termination  of  your  SVB  entitlement. 

Suspension 

§  408.802     When  will  we  suspend  your  SVB 
payments? 

(a)  When  suspension  is  proper. 
Suspension  of  SVB  payments  is 
required  when  vou  no  longer  meet  the 
SVB  qualification  requirements  {see 
subpart  B  of  this  part)  and  termination 
in  accordance  with  §<?  408.814  through 
408  818  does  not  apply  (This  subpart 
does  not  cover  suspension  of  payments 
for  administrative  reasons,  as.  for 
example,  when  mail  is  returned  as 
undeliverable  bv  the  Postal  Service  and 
we  do  not  have  a  valid  mailing  address 
for  you  or  when  \our  representative 
payee  dies  and  a  search  is  underway  for 
a  substitute  repre.sentative  payee.) 

(b)  Effect  nf  suspension.  When  we 
correctly  suspend  vour  SVB  payments, 
we  will  not  resume  them  until  you  again 
meet  all  qualification  requirements 
except  the  filing  of  a  new  application. 

If  you  request  reinstatement,  you  are 
required  to  submit  the  evidence 
necessary  to  establish  that  you  again 
meet  all  requirements  for  eligibilitv 
under  this  part.  Your  SVB  payments 
will  be  reinstated  effective  with  the  first 
month  in  which  you  meet  all 
requirements  for  eligibility  except  the 
filing  (if  a  new  application. 

§  408.803    What  happens  to  your  SVB 
payments  if  you  tail  to  comply  with  our 
request  for  information? 

(a)  Effective  date  of  suspension.  We 
will  suspend  vour  SVB  pavments 
effective  with  the  month  following  the 
innnth  in  which  we  determine  in 
Hccordance  with  §  408.714(b)  that  vou 
mav  no  longer  receive  SVB  pavments 
because  you  failed  to  comply  with  our 
request  for  necessary  information. 

(b)  Resumption  of  payments.  When 
we  have  information  to  establish  that 
SVB  is  again  payable,  your  benefit 
payments  will  be  reinstated  for  any 
previous  month  for  which  you  continue 
to  meet  the  requirements  of  <?  408.202. 

(c)  When  ive  will  not  suspend  vour 
pavments.  We  will  not  suspend  your 
pavments  for  failing  to  comply  with  our 
request  for  information  for  anv  month 
we  can  determine  your  eligibility  for  or 
the  amount  of  your  payment  based  on 


information  on  record.  If  we  cannot 
determine  your  eligibility  or  the  amount 
of  your  payment  based  on  the 
information  on  record,  we  will  send  you 
a  notice  of  suspension  of  payment 
because  vou  failed  to  comply  with  our 
request  for  information  in  accordance 
with  §§  408.820  and  408.1005. 

§  408.806  What  happens  to  your  SVB 
payments  H  you  are  no  longer  residing 
outside  the  United  States? 

(a)  Suspension  effective  date.  We  will 
suspend  your  SVB  payments  effective 
the  first  full  calendar  month  you  are  no 
longer  residing  outside  the  United 
States. 

(b)  Resumption  of  payments.  If 
otherwise  payable,  we  will  resume  your 
SVB  payments  effective  with  the  first 
full  calendar  month  you  are  again 
residing  outside  the  United  States. 

§  408.808     What  happens  to  your  SVB 
payments  if  you  begin  receiving  additional 
benefit  income? 

ta)  Suspension  effective  date.  We  will 
suspend  your  SVB  payments  for  any 
month  your  other  benefit  income  (as 
described  in  §  408.220(a))  exceeds  the 
maximum  SVB  amount  payable  for  a 
month  (see  §  408.505(a)). 

(b)  Resumption  of  payments.  If 
otherwise  payable,  we  will  resume  your 
SVB  payments  effective  with  the  first 
month  your  other  benefit  income  is  less 
than  the  nnaximum  SVB  amount  payable 
for  a  month. 

§408.809     What  happens  to  your  SVB 
payments  if  you  are  removed  (Including 
deported)  from  the  United  States? 

(a)  Suspension  effective  date.  We  will 
suspend  your  SVB  payments  effective 
with  the  month  after  the  month  in 
which  we  receive  notice  from  the 
Immigration  and  Naturalization  Service 
that  you  have  been  removed  (including 
deported), from  the  United  States  under 
section  237(a)  or  212(a)(6)(A)  of  the 
Immigration  and  Nationality  Act. 

(b)  Resumption  of  payments.  If 
otherwise  payable,  we  will  resume  your 
SVB  effective  with  the  first  month  after 
the  month  of  your  removal  that  you 
were  granted  the  status  of  a  lawful 
permaneirf  resident  of  the  United  States. 

§408  810     What  happens  to  your  SVB 
payments  if  you  are  fleeing  to  avoid 
criminal  prosecution  or  custody  or 
confinement  after  conviction,  or  because 
you  violate  a  condition  of  probation  or 
parole? 

(a)  Basis  for  suspension.  You  may  not 
receive  SVB  for  any  month  during 
which  you  are — 

(1)  Fleeing  to  avoid  prosecution  under 
the  laws  of  the  United  States  or  the 
jurisdiction  within  the  United  States 
from  which  you  flee  for  a  crime,  or 


attempt  to  commit  a  crime,  that  is  a 
felony  under  the  laws  of  the  place  from 
which  you  flee  (or  that,  in  the  case  of 
the  State  of  New  lersey.  is  a  high 
m.isdemeanor  under  the  laws  of  that 
State);  or 

(2)  Fleeing  to  avoid  custody  or 
confinement  after  conviction  under  the 
laws  of  the  United  States  or  the 
jurisdiction  within  the  United  States 
from  which,  you  flee,  for  a  crime,  or  an 
attempt  to  commit  a  crime,  that  is  a 
felony  under  the  laws  of  the  place  from 
which  you  flee  (or  that,  in  the  case  of 
the  State  of  New^  Jersey,  is  a  high 
misdemeanor  under  the  laws  of  that 
State);  or 

(3)  Violating  a  condition  of  probation 
or  parole  imposed  under  Federal  or 
State  law. 

(b)  Suspension  effective  date. 
Suspension  of  SVB  payments  because 
you  are  a  fugitive  as  described  in 
paragraph  (a)(1)  or  {a)(2)  of  this  section 
or  a  probation  or  parole  violator  as 
described  in  paragraph  (a)(3)  of  this 
section  is  effective  with  the  first  day  of 
whichever  of  the  following  months  is 
earlier — 

(1)  The  month  in  which  a  warrant  or 
order  for  your  arrest  or  apprehension,  an 
order  requiring  your  appearance  before 

a  court  or  other  appropriate  tribunal 
(e.g.,  a  parole  board),  or  similar  order  is 
ipsued  by  a  court  or  other  duly 
authorized  tribunal  in  the  United  States 
on  the  basis  of  an  appropriate  finding 
that  you — 

(i)  Are  fleeing,  or  have  fled,  to  avoid 
prosecution  as  described  in  paragraph 
(a^(l)  of  this  section: 

(ii)  Are  fleeing,  or  have  fled,  to  avoid 
custody  or  confinement  after  conviction 
as  described  in  paragraph  (a)(2)  of  this 
section; 

(iii)  Are  violating,  or  have  violated,  a 
condition  of  your  probation  or  parole  as 
described  in  paragraph  (a)(3)  of  this 
section:  or 

(2)  The  first  month  during  which  you 
fled  to  avoid  such  prosecution,  fled  to 
avoid  such  custody  or  confinement  after 
conviction,  or  violated  a  condition  of 
your  probation  or  parole,  if  indicated  in 
such  warrant  or  order,  or  in  a  decision 
by  a  court  or  other  appropriate  tribunal 
in  the  United  States. 

(c)  Resumption  of  payments.  If 
otherwise  payable,  we  will  resume  your 
SVB  payments  beginning  with  the  first 
month  throughout  which  you  are 
determined  to  be  no  longer  fleeing  to 
avoid  prosecution,  fleeing  to  avoid 
custody  or  confinement  after  conviction, 
or  violating  a  condition  of  vour 
probation  or  parole. 
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§  408.81 2     What  happens  to  your  SVB 
payments  if  you  are  not  a  citizen  or  national 
of  the  United  States  and  you  begin  residing 
in  a  Treasury-restricted  country? 

(a)  Suspension  effecUvp  date.  If  vou 
are  not  a  citizen  or  national  of  the 
I'nited  States,  we  will  suspend  your 
SVB  payments  effective  with  the  first 
full  calendar  month  you  are  residing  in 
a  country  to  which  the  Treasury 
Department  restricts  payments  under  31 
U.S.C.  3329. 

(b)  Resumption  of  payments.  If 
benefits  are  otherwise  payable,  they  will 
be  resumed  effective  with  the  first  day 
of  the  first  month  in  which  you  are  not 
residing  in  a  Treasury-restricted 
countr\'. 

Termination 

§  408.81 4    Can  you  request  termination  of 
your  SVB  entitlement? 

You.  your  legal  guardian,  or  your 
representative  payee  may  voluntarily 
terminate  your  SVB  entitlement  hv 
filing  a  written  request  for  termination. 
If  your  representative  pavee  requests 
termination,  it  must  be  shown  that  no 
hardship  would  result  to  vou  if  the 
request  is  processed.  When  a 
termination  request  is  filed,  vour  SVB 
entitlement  ends  effective  with  the 
month  following  the  month  vou  file 
your  request  with  us  unless  you  specify 
some  other  month.  However,  we  will 
not  terminate  your  entitlement  for  any 
month  for  which  payment  has  been  or 
will  be  made  unless  you  repay  (or  there 
is  an  assurance  you  will  repay)  any 
amounts  paid  for  those  months.  When 
we  process  a  voluntary  request  for 
termination  of  your  SVB  entitlement,  we 
will  send  you  a  notice  of  our 
determination  in  accordance  w-ith 
§  408.1005.  Once  terminated,  vour 
entitlement  can  be  reestablished  only  if 
you  file  a  new  application,  except  as 
provided  bv  ^408  1009. 

§  408.81 6    When  dots  SVB  entitlement  end 
due  to  death? 

Your  SVB  entitlement  endj,  with  the 
month  in  which  you  die.  Payments  are 
terminated  effective  with  the  month 
after  the  month  of  death. 

§  408.81 8     When  does  SVB  entitlement 
terminate  If  your  benefit  payments  have 
been  in  suspense  for  12  consecutive 
months? 

We  will  terminate  vour  SVB 
entitlement  following  12  consecutive 
months  of  benefit  suspension  for  anv 
reason  beginning  with  the  first  month 
you  were  no  longer  entitled  to  SVB.  We 
will  count  the  12-month  suspension 
period  from  the  start  of  the  first  month 
that  you  are  no  'onger  entitled  to  SVB 
[see  §  408.802(a)).  This  termination  is 


effective  with  the  first  day  of  the  13th 
month  after  the  suspension  began. 

§  408.820     Will  we  send  you  a  notice  of 
intended  action  affecting  your  SVB  payment 
status? 

(a)  Advance  written  notice 
requirement.  Before  we  suspend,  reduce 
(see  subpart  E  of  this  part),  or  terminate 
your  SVB  payments,  we  will  send  you 

a  written  notice  explaining  our 
intention  to  do  so,  except  wliere  we 
have  factual  information  confirming 
your  death,  e.g..  as  specified  in 
§  404.704(b)  of  this  chapter,  or  a  report 
by  a  surviving  spouse,  a  legal  guardian, 
a  parent  or  othsr  close  relative,  or  a 
landlord. 

(b)  Continuation  of  payment  pending 
an  appeal.  The  w-ritten  notice  of  our 
intent  to  suspend,  reduce,  or  terminate 
payments  will  give  you  60  days  after  the 
date  you  receive  the  notice  to  request 
the  appropriate  appellate  review.  If  your 
benefit  payments  are  reduced  or 
suspended  and  you  file  an  appeal 
within  10  days  after  you  receive  the 
notice,  payments  will  be  continued  or 
reinstated  at  the  previously  established 
payment  level  (subject  to  the  effects  of 
intervening  events  on  the  payment 
which  are  not  appealed  within  10  days 
of  receipt  of  a  required  advance  notice 
or  which  do  not  require  advance  notice. 
e.g.,  an  increase  in  the  benefit  amount) 
until  a  decision  on  your  initial  appeal 

is  issued,  unless  you  specifically  waive 
in  writing  your  right  to  continuation  of 
payment  at  the  previously  established 
level  in  accordance  with  paragraph  (c) 
of  this  section.  Where  the  request  for  the 
appropriate  appellate  review  is  filed 
more  than  10  days  after  the  notice  is 
received  but  within  the  60-day  period 
specified  in  §408.1009  of  this  part,  you 
have  no  right  to  continuation  or 
reinstatement  of  payment  at  the 
previously  established  level  unless  you 
establish  good  cause  under  the  criteria 
specified  in  §408.1011  of  this  part  for 
failure  to  appeal  within  10  days  after 
receipt  of  the  notice.  For  purposes  of 
this  paragraph,  we  will  presume  you 
received  our  notice  of  intent  to  suspend, 
reduce,  or  terminate  payments  5  days 
after  the  date  on  the  face  of  the  notice, 
unless  there  is  a  reasonable  showing  to 
the  contrary. 

(c)  Waiver  of  right  to  continued 
payment.  In  order  to  avoid  the 
possibility  of  an  overpayment  of 
benefits,  you  may  waive  continuation  of 
payment  at  the  previously  established 
level  (subject  to  intervening  events 
which  would  have  increased  the  benefit 
for  the  month  in  which  the  incorrect 
payment  was  made,  in  which  case  the 
higher  amount  shall  be  paid),  after  you 
receive  a  full  explanation  of  your  rights. 


Your  request  for  waiver  of  continuation 
of  pa\Tnent  must  be  in  writing,  state  that 
waiver  action  is  being  initiated  solely  at 
your  request,  and  state  that  you 
understand  your  right  to  receive 
continued  payment  at  the  previously 
established  level. 

Subpart  I — Underpayments  and 
Overpayments 

Authority:  Sees.  702(aK5)  and  808  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 
1008). 

General  Rules 

§  408.900     What  is  this  subpart  about? 

This  subpart  explains  what  happens 
when  you  receive  less  or  more  than  the 
correct  amount  of  SVB  than  you  are 
entitled  to  receive.  Sections  408.901 
through  408.903  define  overpayment 
and  underpayment  and  describe  how 
we  determine  the  amount  of  the 
overpayment  or  underpayment.  When 
you  receive  less  than  the  correct  amount 
of  SVB  (which  we  refer  to  as  an 
underpayment),  we  will  take  the  actions 
described  in  §§408.904  and  408.905. 
Waiver  of  recovery-  of  overpayments 
(payments  of  more  than  the  correct 
amount)  is  discussed  in  §§408.910 
through  408.914,  and  the  methods  we 
use  to  recover  overpayments  are 
discussed  in  §§408.920  through 
408.946.  In  §408.950,  we  explain  when 
we  will  accept  a  compromise  settlement 
of  an  overpayment  or  suspend  or 
terminate  collection  of  an  overpayment. 

§  408.901     What  is  an  underpayment? 

(a)  An  underpayment  can  occur  only 
with  respect  to  a  period  for  which  you 
filed  an  application  for  benefits  and  met 
all  conditions  of  eligibility  for  benefits. 

(b)  An  underpayment  is: 

(1)  Nonpayment,  where  payment  was 
due  but  was  not  made;  or 

(2)  Payment  of  less  than  the  amount 
due  for  a  period.  For  purposes  of  this 
section,  payment  has  been  made  when 
certified  by  the  Social  Security 
Administration  to  the  Department  of  the 
Treasury.  Payment  is  not  considered  to 
have  been  made  where  payment  has  not 
been  received  by  the  designated  payee, 
or  where  payment  was  returned. 

(c)  For  purposes  of  this  section, 
payment  has  been  made  when  certified 
by  the  Social  Security  Administration  to 
the  Department  of  the  Treasiir>'. 
Payment  is  not  considered  to  have  been 
made  where  payment  has  not  been 
received  by  the  designated  payee,  or 
where  payment  was  retximed. 

§  408.902     What  Is  an  overpayment? 

As  used  in  this  subpart,  the  term 
overpayment  means  payment  of  more 
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than  the  amount  dup  for  any  period.  For 
purposes  of  this  section,  payment  has 
been  made  when  certified  by  the  Social 
Security  Administration  to  the 
Department  of  the  Treasury  Payment  is 
not  considered  to  have  been  made 
where  payment  has  not  been  received 
by  the  designated  payee,  or  where 
payment  was  returned. 

§  408.903    How  do  we  determine  the 
amount  of  an  underpayment  or 
overpayment? 

(a)  General  The  amount  of  an 
underpayment  or  overpayment  is  the 
difference  between  the  amount  you  are 
paid  and  the  amount  you  are  due  for  a 
given  period.  An  underpayment  or 
overpayment  period  begins  with  the 
first  month  for  which  there  is  a 
difference  between  the  amount  paid  and 
the  amount  actually  due  for  that  month. 
The  period  ends  with  the  month  in 
which  we  make  the  initial 
determination  of  the  overpayment  or 
underpayment.  With  respect  to  the 
period  established,  there  can  be  no 
underpayment  to  you  if  we  paid  you 
more  than  the  correct  amount  of  SVB. 
even  though  we  waived  recoverv*  of  any 
overpayment  to  you  for  that  period 
under  the  provisions  of  §(5  408.910 
through  408.914.  A  later  initial 
determination  of  an  overpayment  will 
require  no  change  with  respect  to  a  prior 
determination  of  overpayment  or  to  the 
period  relating  tu  such  prior 
determination  to  the  extent  that  the 
basis  of  the  prior  overpayment  remains 
the  same. 

(b)  Limited  delay  in  payment  of  an 
underpayment.  Where  we  have  detected 
a  potential  overpayment  but  we  have 
not  made  a  determination  of  the 
overpayment  (see  §  408.918(a)),  we  will 
not  delay  making  a  determination  of 
underpayment  and  paying  you  unless 
we  can  make  an  overpayment 
determination  before  the  close  of  the 
month  following  the  month  in  which  we 
discovered  the  potential  underpayment. 

(c)  Delay  in  pa\7nent  of 
underpayment  to  ineligible  individual. 
If  you  are  no  longer  entitled  to  SVB.  we 
will  delay  a  determination  and  payment 
of  an  underpayment  that  is  otherwise 
due  you  so  that  we  can  resolve  all 
overpayments,  incorrect  payments,  and 
adjustments. 

§  408.904    How  will  you  receive  an 
underpayment? 

We  will  pay  you  the  amount  of  any 
underpayment  due  you  in  a  separate 
payment  or  by  increasing  the  amount  of 
your  monthly  payment.  If  you  die  before 
we  pay  you  all  or  any  part  of  an 
underpayment,  the  balance  of  the 


underpayment  reverts  to  the  general 
fund  of  tiie  U.S.  Treasury. 

§  408.905     Will  we  withhold  or  adjust  an 
underpayment  to  reduce  an  overpayment  if 
that  overpayment  occurred  in  a  different 
period? 

We  will  withhold  or  adjust  any 
underpayment  due  you  to  reduce  any 
overpayment  to  you  that  we  determine 
for  a  different  period,  unless  we  have 
waived  recovery  of  the  overpayment 
under  the  provisions  of  §§  408.910 
through  408.914. 

Waiver  of  Recovery  of  SVB 
Overpayments 

§  408.91 0    When  will  we  waive  recovery  of 
an  SVB  overpayment? 

We  will  waive  recovery  of  an 
overpayment  when: 

(a)  You  are  without  fault  in 
connection  with  the  overpayment,  and 

(b)  Recovery  of  such  overpayment 
would  either: 

(1)  Defeat  the  purpose  of  the  title  VIII 
program,  or 

(2)  Be  against  equity  and  good 
conscience. 

§  408.91 1     What  happens  when  we  waive 
recovery  of  an  SVB  overpayment? 

Waivur  of  recovery  of  an  overpayment 
from  you  (or,  after  your  death,  from  your 
estate)  frees  you  and  your  estate  from 
the  obligation  to  repay  the  amount  of 
the  overpayment  covered  by  the  waiver. 
Example:  You  filed  for  waiver  of 
recovery  of  a  $600  overpayment.  We 
found  that  you  are  eligible  for  waiver  of 
recovery  of  $260  of  that  amount.  Only 
$340  of  the  overpayment  would  be 
recoverable  from  you  or  your  estate. 

§  408.91 2    When  are  you  without  faurt 
regarding  an  overpayment? 

(a)  General-when  fault  is  relevant.  If 
you  request  waiver  of  recovery  of  an 
overpayment,  we  must  determine 
whether  you  were  without  fault.  You  are 
not  relieved  of  liability  and  are  not 
without  fault  solely  because  we  may 
have  been  at  fault  in  making  the 
overpayment. 

(b)  The  factors  we  consider  to 
determine  whether  you  were  without 
fault.  When  we  determine  whether  you 
were  without  fault,  we  consider  all  the 
pertinent  circumstances  relating  to  the 
overpayment.  We  consider  your 
understanding  of  your  obligation  to  give 
us  information  affecting  your  payments, 
your  agreement  to  report  events,  your 
knowledge  of  the  occurrence  of  events 
that  should  have  been  reported,  the 
efforts  you  made  to  comply  with  the 
reporting  requirements,  the 
opportunities  you  had  to  comply  with 
the  reporting  requirements,  your  ability 
to  comply  with  the  reporting 


requirements  [e.g.,  your  age, 
comprehension,  memory,  physical  and 
mental  condition),  and  your 
understanding  of  the  obligation  to 
return  payments  that  were  not  due.  In 
determining  whether  you  are  without 
fault  based  on  these  factors,  we  will  take 
into  account  any  physical,  mental, 
educational,  or  language  limitations 
(including  any  lack  of  facility  with  the 
English  language)  you  may  have.  We 
will  determine  that  you  were  at  fault  if. 
after  considering  all  of  the 
circumstances,  we  find  that  the 
overpayment  resulted  from  one  of  the 
following: 

(1)  Your  failure  to  furnish  information 
which  you  knew  or  should  have  known 
was  material; 

(2)  An  incorrect  statement  vou  made 
which  you  knew  or  should  have  known 
was  incorrect  (this  includes  furnishing 
your  opinion  or  conclusion  when  you 
were  asked  for  facts),  or 

(3)  You  did  not  return  a  payment, 
which  you  knew,  or  could  have  been 
expected  to  know,  was  incorrect. 

§  408.91 3    When  would  overpayment 
recovery  defeat  the  purpose  of  the  title  VIII 
program? 

We  will  waive  recovery  of  an 
overpayment  when  you  are  without 
fault  (as  defined  in  §  408.912)  and 
recovery  of  the  overpayment  would 
defeat  the  purpose  of  the  title  VIII 
program.  Recovery  of  an  overpayment 
would  defeat  the  purpose  of  the  title 
VIII  program  to  the  extent  that  our 
recovery  action  would  deprive  you  of 
income  and  resources  you  need  to  meet 
your  ordinary  and  necessary  living 
expenses  as  described  in  §  404.508(a)  of 
this  chapter. 

§  408.91 4    When  would  overpayment 
recovery  be  against  equity  and  good 
conscience? 

We  will  waive  recovery  of  an 
overpayment  when  you  are  without 
fault  (as  defined  in  §408.912)  and 
recovery  would  be  against  equity  and 
good  conscience.  Recoverv  would  be 
against  equity  and  good  conscience  if 
you  changed  your  position  for  the  worse 
or  gave  up  a  valuable  right  in  reliance 
on  our  notice  that  payment  would  be 
made  or  because  of  the  incorrect 
payment  itself. 

Example:  Upon  our  notice  that  you 
are  eligible  for  SVB  payments,  you 
signed  a  lease  on  an  apartment  renting 
for  $15  a  month  more  than  the  one  you 
previously  occupied.  You  were 
subsequently  found  ineligible  for  SVB 
and  no  benefits  are  payable.  In  this  case, 
recovery  of  the  overpayment  would  be 
considered  "against  equity  and  good 
conscience." 
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Notices 

§408.918     What  notices  will  you  receive  if 
you  are  overpaid  or  underpaid? 

(a)  \oticp  of  overpaywent  or 
underpayment  determination. 
Whenever  we  determine  that  vou  were 
overpaid  or  underpaid  for  a  given 
period,  as  defined  in  i^  408  903.  we  will 
send  you  a  written  notice  of  the  correct 
and  incorrect  amounts  you  received  for 
each  month  in  the  period,  even  if  part 
or  all  of  the  underpayment  must  be 
withheld  in  accordance  with  §408.905. 
The  notice  of  overpayment  will  advise 
you  about  recovery  of  the  overpavment, 
as  explained  in  §§408.920-408.923.  and 
your  rights  to  appeal  the  determination 
and  to  request  waiver  of  recovery  of  the 
overpavment  under  the  provisions  of 
§408.910. 

(b)  .Xotice  of  waiver  determination. 
Written  notice  of  an  initial 
determination  regarding  waiver  of 
recovery  will  be  mailed  to  vou  in 
accordance  with  §408.1005  unless  you 
were  not  given  notice  of  the 
overpayment  in  accordance  with 
paragraph  (a)  of  this  section. 

Refund  of  Overpayments 

§408.920    When  will  we  seek  refund  of  an 
SVB  overpayment? 

Wp  will  seek  refund  of  an  SVB 
overpayment  in  every  case  in  which  we 
have  not  waived  recoverv.  An 
overpayment  may  be  refunded  by  you  or 
by  anvone  on^.your  behalf.  If  you  are 
receiving  S\'B  currently  and  you  have 
not  refunded  the  overpavment, 
adjustment  as  set  forth  in  §408.922  will 
be  proposed.  If  you  die  before  w-e 
recover  the  full  overpayment,  we  will 
seek  refund  nf  the  balance  from  vour 
estate. 

Adjustment  of  SVB 

§  408.922     When  will  we  adjust  your  SVB 
payments  to  recover  an  overpayment? 

If  you  do  not  refund  vour 
overpayment  to  us,  and  waiver  of 
recovery  is  not  applicable,  we  will 
adjust  any  SVB  payments  due  vou  to 
recover  the  overpayment.  Adjustment 
will  generally  be  accomplished  by 
withholding  each  month  the  amount  set 
forth  in  §408  923  from  the  benefit 
payable  to  vou. 

§  408.923     Is  there  a  limit  on  the  amount  we 
will  withhold  from  your  SVB  payments  to 
recover  an  overpayment? 

(a)  Amount  of  the  withholding  limit. 
Except  as  provided  in  paragraphs  (b) 
and  (cl  of  this  section,  the  amount  we 
will  withhold  from  your  monthly  SVB 
payment  to  recover  an  overpavment  is 
limited  to  the  lesser  of  (1)  the  amount 
of  your  Federal  SVB  payment  or 


(2)  an  amount  equal  to  10  percent  of 
the  maximum  SVB  monthlv  payment 
amount  as  defined  in  §  408.505(a). 

(b)  Your  right  to  request  a  different 
rate  of  withholding.  When  we  notifs'  you 
of  the  rate  we  propose  to  withhold  from 
your  monthly  SVB  payment,  we  will 
give  you  the  opportunity  to  request  a 
higher  or  lower  rate  of  withholding  than 
that  proposed.  If  you  request  a  rate  of 
withholding  that  is  lower  than  the  one 
established  under  paragraph  (a)  of  this 
section,  we  will  set  a  rate  that  is 
appropriate  to  your  financial  condition 
after  we  evaluate  all  the  pertinent  facts. 
An  appropriate  rate  is  one  that  will  not 
deprive  you  of  income  required  for 
ordinary  and  necessary  living  expenses. 
We  will  evaluate  your  income, 
resources,  and  expenses  as  described  in 
§404.508  of  this  chapter. 

(c)  Fraud,  misrepresentation  or 
concealment  of  material  information.  If 
we  determine  that  there  was  fraud, 
willful  misrepresentation,  or 
concealment  of  material  information  by 
you  in  cormection  with  the 
overpayment,  the  limits  in  paragraph 
(a)(2)  of  this  section  do  not  apply  and 
we  will  not  lower  the  rate  of 
withholding  under  paragraph  (b)  of  this 
section.  Concealment  of  material 
information  means  an  intentional, 
knowing,  and  purposeful  delay  in 
making  or  in  failing  to  make  a  report 
that  will  affect  your  SVB  payment 
amount  and/or  eligibility.  It  does  not 
include  a  mere  omission  on  your  part: 
it  is  an  affirmative  act  to  conceal. 

.Adjustment  of  Title  II  Benefits 

§  408.930     When  will  we  adjust  your  title  II 
benefits  to  recover  an  SVB  overpayment? 

(a)  General  rule.  Except  as  provided  in 
paragraph  (c)  of  this  section,  we  will 
adjust  your  title  II  benefits  payable  in  a 
month  to  recover  the  SVB  overpayment 
if  you  are  not  currently  eligible  to 
receive  SVB  payments  and  you  are 
receiving  title  II  benefits. 

(b)  Benefits  payable  in  a  month.  For 
purposes  of  this  section,  benefits 
payable  in  a  month  means  the  actual 
amount  of  title  II  benefits  you  receive  in 
that  month.  It  includes  your  monthlv 
benefit  and  any  past  due  benefits  after 
any  reductions  or  deductions  listed  in 
§404  401(a)  and  (b)  of  this  chapter. 

(cj  When  we  will  not  adjust  your  title 
11  benefits.  We  will  not  adjust  your  title 
II  benefits  to  recover  an  SVB 
overpayment  if: 

(1)  You  are  refunding  your  SVB 
overpayment  by  regular  monthly 
installments,  or 

(2)  We  are  recovering  a  title  II 
overpayment  by  adjusting  your  title  II 
benefits. 


(3)  We  are  recovering  a  title  XVI 
overpayment  by  adjusting  your  title  U 
benefits  under  §  416.572  of  this  chapter. 

§  408.931     How  much  will  we  withhold  from 
your  title  II  benefits  to  recover  an  SVB 
overpayment? 

.d.  Amount  of  withholding.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  any  recovery  of  an  SV^B 
overpa\Tnent  from  title  11  benefits  in  any 
month  is  limited  to  10  percent  of  the 
title  II  benefit  payable  to  you  in  that 
month. 

(b)  y'our  right  to  request  a  different 
rate  of  withholding.  When  we  notify  you 
of  the  proposed  rate  of  withholding,  we 
will  give  you  the  opportunity  to  request 
a  higher  or  lower  rate  of  withholding 
than  that  proposed.  If  you  request  a 
lower  rate  of  withholding,  we  will  set  a 
rate  in  accordance  with  the  rules  in 

§  408.923(b). 

(c)  When  we  will  withhold  the  full 
amount  of  your  title  II  benefits.  We  will 
withhold  the  full  amount  of  title  II 
benefits  payable  to  you  in  a  month  if 
you  willfully  misrepresented  or 
concealed  material  information  in 
connection  with  the  overpavment  as 
described  in  §  408.923(c). 

5  408.932    Will  you  receive  a  notice  of  our 
intention  to  adjust  your  title  II  benefits  to 
recover  an  SVB  overpaymenf 
Betore  we  collect  an  b\  h 
overpayment  by  adjusting  your  title  11 
benefits,  we  will  send  you  a  wTitten 
notice  that  tells  you  the  following 
information: 

(a)  We  have  determined  that  vou  owe 
a  specific  overpayment  balance  that  can 
be  collected  by  adjusting  your  title  II 
benefits; 

(b)  We  will  w  ithhold  the  amount 
described  in  §408.931: 

(c)  You  may  ask  us  to  review  this 
determination  that  you  still  owe  this 
overpayment  balance: 

(d)  You  may  request  that  we  withhold 
a  different  amount  (this  notice  will  not 
include  this  paragraph  when 

§  408.931(c)  applies);  and 

(e)  You  may  ask  us  to  waive  collection 
of  this  overpayment  balance. 

§408.933     When  will  we  begin  adjusting 
your  title  II  benefits  to  recover  an  SVB 
overpayment? 

We  will  begin  adjusting  your  title  II 
benefits  no  sooner  than  30  calendar 
days  after  the  date  of  the  notice 
described  in  §408.932. 

(a)  If  within  that  30-day  period  vou 
pay  us  the  full  overpayment  balance 
stated  in  the  notice,  w^e  will  not  begin 
adjusting  your  title  II  benefits. 

(b)  If  within  that  30-da\'  period  vou 
ask  us  to  review  our  determination  that 
you  still  owe  us  this  overpavment 
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balance,  we  will  not  begin  adjusting 
your  title  II  benefits  before  we  review 
the  matter  and  notify  you  of  our 
decision  in  writing. 

(c)  If  within  th.it  30-dav  period  vou 
ask  us  to  withhold  a  different  amount 
than  the  amount  stated  in  the  notice,  we 
will  not  begin  adjusting  your  title  II 
benefits  until  we  determine  the  amount 
we  will  withhold.  This  paragraph  does 
not  apply  when  tj  408.931  (c)  applies. 

(d)  It  within  that  30-day  period  vou 
ask  us  to  waive  rer.overv  of  the 
overpayment  balance,  we  will  not  begin 
adjusting  your  title  II  benefits  before  we 
review  the  matter  and  notify,'  you  of  our 
decision  in  writing.  See  §§408.910- 
408.914 

Tax  Refund  Offset 

§  408.940  When  will  we  refer  an  SVB 
overpayment  to  ttie  Department  of  the 
Treasury  for  tax  refund  offset? 

(a)  General.  The  standards  we  will  _ 
apply  and  the  procedures  we  will  follow 
before  requesting  the  Department  of  the 
Treasury  to  offset  income  tax  refunds 
due  taxpayers  who  have  an  outstanding 
overpayment  are  set  forth  in  §§  408.940 
through  408.946  of  this  subpart.  These 
standards  and  procedures  are 
authorized  by  31  L'.S.C.  3720A.  as 
implemented  through  Department  of  the 
Treasury  regulations  at  31  CFR  285.2. 

(b)  We  will  use  the  Department  of  the 
Treasury  tax  refund  offset  procedure  to 
collect  overpayments  that  are  certain  in 
amount,  past  due  and  legally 
enforceable  and  pjigibie  for  tax  refund 
offset  undfr  regulations  issued  by  the 
Secretary  of  the  Treasury.  We  will  use 
these  procedures  to  collect 
ovt-rpavments  from  you  only  when  you 
are  not  currentlv  entitled  to  monthly 
SVB  under  titloVIII  of  the  Act.  We  will 
refer  an  overpayment  to  the  Secretary  of 
the  Treasury  for  offset  against  tax 
retunds  iiu  later  than  10  years  after  our 
right  to  collect  the  overpayment  first 
accrued 

§408.941     Will  we  notify  you  before  we 
refer  an  SVB  overpayment  for  tax  refund 
offset? 

We  will  make  a  request  for  collection 
by  reduction  of  Federal  income  tax 
refunds  only  after  we  determine  that 
\ou  owe  an  overpayment  that  is  past 
due  and  provide  you  with  60-calendar 
days  written  notice.  Our  notice  of  intent 
to  c:ollect  an  overpayment  through 
Fedt-ral  income  tax  refund  offset  will 
state: 

(a)  Thf!  amount  of  the  overpavment: 

(b)  That  unless,  within  60  calendar 
days  from  the  date  of  our  notice,  vou 
repay  the  overpayment,  send  evidence 
to  us  at  the  address  given  in  our  notice 
that  the  overpayment  is  not  past  due  or 


not  legally  enforceable,  or  ask  us  to 
waive  collection  of  the  overpayment 
under  §  408.910,  we  intend  to  seek 
collection  of  the  overpayment  by 
requesting  that  the  Department  of  the 
Treasury  reduce  any  amounts  payable  to 
you  as  refunds  of  Federal  income  taxes 
by  an  amount  equal  to  the  amount  of  the 
overpayment; 

(c)  The  conditions  under  which  we 
will  waive  recovery  of  an  overpayment 
under  section  808(c)  of  the  Act; 

(d)  That  we  will  review  any  evidence 
presented  that  the  overpayment  is  not 
past  due  or  not  legally  enforceable; 

(e)  That  you  have  the  right  to  inspect 
and  copy  our  records  related  to  the 
overpayment  as  determined  by  us  and 
you  will  be  informed  as  to  where  and 
when  the  inspection  and  copying  can  be 
done  aftar  we  receive  notice  from  you 
requesting  inspection  and  copving. 

§  408.942     Will  you  have  a  chance  to 
present  evidence  showing  that  the 
overpayment  Is  not  past  due  or  is  not 
legally  enforceable? 

taj  Notification.  If  you  receive  a  notice 
as  described  in  §408.941  of  this  subpart, 
you  have  the  right  to  present  evidence 
that  all  or  part  of  the  overpayment  is  not 
past  due  or  not  legally  enforceable.  To 
exercise  this  right,  you  must  notify  us 
and  present  evidence  regarding  the 
overpayilient  within  60  calendar  days 
from  the  date  of  our  notice. 

(b)  Submission  of  evidence.  You  may 
submit  evidence  showing  that  all  or  part 
of  the  debt  is  not  past  due  or  not  legally 
enforceable  as  provided  in  paragraph  (a) 
of  this  section.  Failure  to  submit  the 
notification  and  evidence  within  60 
calendar  days  will  result  in  referral  of 
the  overpayment  to  the  Department  of 
the  Treasury-,  unless,  within  this  60-day 
time  period,  you  ask  us  to  waive 
coUectioB  of  the  overpayment  under 

§  408.910  and  we  have  not  yet 
determined  whether  we  can  grant  the 
waiver  request.  If  you  ask  us  to  waive 
collectioB  of  the  overpayment,  we  may 
ask  you  to  submit  evidence  to  support 
your  request. 

(c)  Review  of  the  evidence.  If  you 
submit  evidence  on  a  timely  basis,  we 
will  consider  all  available  evidence  ■ 
related  to  the  overpayment.  We  will 
make  findings  based  on  a  review  of  the 
written  record,  unless  we  determine  that 
the  question  of  indebtedness  cannot  be 
resolved  by  a  review  of  the  documentary 
evidence. 

(d)  Written  findings.  We  will  issue  our 
written  findings  including  supporting 
rationale  to  you,  your  attorney  or  other 
representative.  The  findings  will  be  the 
final  Agency  action  with  respect  to  the 
past-due  status  and  enforceability  of  the 
overpayraent. 


§  408.943  What  happens  after  we  make  our 
determination  on  your  request  for  review  or 
your  request  for  waiver? 

(a)  If  we  make  a  determination  that  all 
or  part  of  the  overpavment  i;;  past  due 
and  legally  enforceable  and/or  your 
waiver  request  cannot  be  granted,  we 
will  refer  the  overpavment  to  the 
Department  of  the  Treasurv  for  recovery 
from  any  Federal  income  tax  refund  due 
you.  Wo  will  not  suspend  our  referral  of 
the  overpayment  to  the  Department  of 
the  Treasury  under  §408.945  of  this 
subpart  pending  any  further 
administrative  review  of  the  waiver 
determination  that  you  may  seek. 

(b)  We  will  not  refer  the  overpayment 
to  the  Department  of  the  Treasurv  if  we 
reverse  our  prior  finding  that  the 
overpayment  is  past  due  and  legally 
enforceable  or.  upon  consideration  of  a 
waiver  request,  we  determine  that 
waiver  of  recovery  of  the  overpayment 
is  appropriate. 

§408.944     How  can  you  review  our  records 
related  to  an  SVB  overpayment? 

(a)  IViint  you  must  do.  If  vou  intend 
to  inspect  or  copy  our  records  related  to 
the  overpayment,  you  must  notifv  us 
stating  your  intention  to  inspect  or 
copy. 

fb)  What  UP  will  do.  If  you  notif)'  us 
that  you  intend  to  inspect  or  copy  our 
records  related  to  the  overpavment  as 
described  in  paragraph  (a)  of  this 
section,  we  will  notifv  vou  of  the 
location  and  time  when  you  may  do  so. 
We  may  also,  at  our  discretion,  mail 
copies  of  the  overpayment-related 
records  to  you. 

§  408.945    When  will  we  suspend  tax 
refund  offset? 

If.  within  60  days  of  the  date  of  the 
notice  described  in  §408.941  of  this 
subpart,  you  notify  us  that  vou  are 
exercising  a  right  described  in 
§  408.942[a)  of  this  subpart  and  submit 
evidence  pursuant  to  §408.942(b}  of  this 
subpart  or  request  a  waiver  under 
§408.910  of  this  subpart,  we  will 
suspend  any  notice  to  the  Department  of 
the  Treasury  until  we  have  issued 
written  findings  that  affirm  that  an 
overpayment  is  past  due  and  legally 
enforceable  and,  if  applicable,  make  a 
determination  that  a  waiver  request 
cannot  be  granted. 

§  408.946    What  happens  if  your  tax  refund 
is  insufficient  to  cover  the  amount  of  your 
SVB  overpayment? 

If  your  tax  refund  is  insufficient  to 
recover  an  overpayment  in  a  given  year, 
the  case  will  remain  with  the 
Department  of  the  Treasurv  for 
succeeding  years,  assuming  that  all 
criteria  for  certification  are  met  at  that 
time. 
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Compromise  Settlements 

§  408.950    Will  we  accept  a  compromise 
settlement  of  an  overpayment  debt  or 
suspend  or  terminate  collection  of  an 
overpayment? 

(a)  General  If  we  find  that  you  do  not, 
or  your  estate  does  not,  have  the  present 
or  future  ability  to  pay  the  full  amount 
of  the  overpayment  within  a  reasonable 
time  or  the  cost  of  collection  is  likelv  to 
exceed  the  amount  of  recovery,  we  mav 
take  any  of  the  following  actions,  as 
appropriate. 

(1)  We  may  accept  a  compromise 
settlement  (payment  of  less  than  the  full 
amount  of  the  overpavment)  to 
discharge  the  entire  overpayment  debt. 

(2)  We  may  suspend  our  efforts  to 
collect  the  overpavment. 

(3)  We  may  terminate  our  efforts  to 
collect  the  overpavment. 

(b)  Rules  we  apply.  In  deciding 
whether  to  take  any  of  the  actions 
described  in  paragraph  (a)  of  this 
section,  we  will  applv  the  rules  in 

§  404.515(b).  (c),  (d).  (e),  and  (f)  of  this 
chapter  and  other  applicable  rules, 
including  the  Federal  Claims  Collection 
Standards  (31  CFR  parts  902  and  903). 

(c)  Effect  of  compromise,  suspension 
or  termination.  When  we  suspend  or 
terminate  collection  of  the  overpavment 
debt,  we  may  take  collection  action  in 
the  future  in  accordance  with  provisions 
of  the  Social  Security  Act,  other  laws, 
and  the  standards  set  forth  in  31  CFR 
chapter  IX.  .-X  compromise  settlement 
satisfies  the  obligation  to  repay  the 
overpayment  if  you  or  your  estate 
comply  with  the  terms  of  the  settlement. 
Failure  to  make  payment  in  the  manner 
and  within  the  time  that  we  require  in 
the  settlement  will  result  in 
reinstatement  of  our  claim  for  the  full 
amount  of  the  overpayment  less  any 
amounts  paid. 

Subpart  J — Determinations  and  the 
Administrative  Review  Process 

Authority:  Sees.  702(a)(5)  and  809  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 
1009) 

Introduction,  Definitions,  and  Initial 
Determinations 

§408.1000    What  is  this  subpart  about? 

(a)  Explanation  of  the  adnunistrative 
review  process.  This  subpart  explains 
the  procedures  we  follow  in 
determining  vour  appeal  rights  under 
title  VIII  of  the  Social  Security  Act.  The 
regulations  describe  the  process  of 
administrative  review  and  explain  vour 
right  to  judicial  review  after  vou  have 
taken  all  the  necessary  administrative 
steps.  The  administrative  review- 
process  consists  of  several  steps,  which 


usually  must  be  requested  within 
certain  time  periods  and  in  the 
following  order: 

(1)  Initial  determination.  This  is  a 
determination  we  make  about  whether 
you  qualify  for  and  can  become  entitled 
to  SVB  or  whether  your  SVB  entitlement 
can  continue.  It  can  also  be  about  any 
other  matter,  as  discussed  in  §408.1003, 
that  gives  you  a  right  to  further  review. 

(2)  Reconsideration.  If  you  are 
dissatisfied  with  an  initial 
determination,  you  may  ask  us  to 
reconsider  it. 

(3)  Hearing  before  an  administrative 
Jaw  judge.  If  you  are  dissatisfied  with 
the  reconsideration  determination,  you 
may  request  a  hearing  before  an 
administrative  law  judge. 

(4)  Appeals  Council  review.  If  you  are 
dissatisfied  with  the  decision  of  the 
administrative  law  judge,  you  mav 
request  that  the  Appeals  Council  review 
the  decision. 

(5)  Federal  court  review.  When  you 
have  completed  the  steps  of  the 
administrative  review  process  listed  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  we  will  have  made  our  final 
decision.  If  you  are  dissatisfied  with  our 
final  decision,  you  may  request  judicial 
review  by  filing  an  action  in  a  Federal 
district  court. 

(6)  Expedited  appeals  process.  At 
some  time  after  your  initial 
determination  has  been  reviewed,  if  you 
have  no  dispute  with  our  findings  of 
fact  and  our  application  and 
interpretation  of  the  controlling  laws, 
but  you  believe  that  a  part  of  the  law^  is 
unconstitutional,  you  may  use  the 
expedited  appeals  process.  This  process 
permits  you  to  go  directly  to  a  Federal 
district  court  so  that  the  constitutional 
issue  may  be  resolved. 

(b)  Nature  of  the  administrative 
review  process.  In  making  a 
determination  or  decision  in  vour  case, 
we  conduct  the  administrative  review 
process  in  an  informal,  nonadversary 
manner.  In  each  step  of  the  review 
process,  you  may  present  any 
information  you  feel  is  helpful  to  your 
case.  Subject  to  the  limitations  on 
Appeals  Council  consideration  of 
additional  evidence,  we  will  consider  at 
each  step  of  the  review  process  any 
information  you  present  as  well  as  all 
the  information  in  our  records.  You  may 
present  the  information  yourself  or  have 
someone  represent  vou,  including  an 
attorney.  If  you  are  dissatisfied  with  our 
decision  in  the  review  process,  but  do 
not  take  the  next  step  within  the  stated 
time  period,  you  will  lose  your  right  to 
further  administrative  review  and  vour 
right  to  judicial  review,  unless  you  can 
show  us  that  there  was  good  cause  for 


yoiur  failure  to  make  a  timely  request  for 
review. 

§408.1001     Definrtions. 

As  used  in  this  subpart: 

Date  you  receive  notice  means  5  days 
after  the  date  on  the  notice,  unless  you 
show  us  that  you  did  not  receive  it 
within  the  5-day  period. 

Decision  means  the  decision  made  by 
an  administrative  law  judge  or  the 
Appeals  Council. 

Determination  means  the  initial 
determination  or  the  reconsidered 
determination. 

Mass  change  means  a  State-initiated 
change  in  the  level(s)  of  federallv 
administered  State  recognition 
payments  applicable  to  all  recipients  of 
such  payments  due,  for  example,  to 
State  legislative  or  executive  action. 

Remand  means  to  return  a  case  for 
further  review. 

SVB,  for  purposes  of  this  subpart, 
includes  qualification  for  SVB, 
entitlement  to  SVB  and  payments  of 
SVB. 

Vacate  means  to  set  aside  a  previous 
action. 

Waive  means  to  give  up  a  right 
knowingly  and  voluntarily. 

We,  us,  or  our  refers  to  the  Social 
Security  Administration. 

y'ou  or  your  refers  to  any  person 
claiming  or  receiving  SVB. 

§408.1002     What  rs  an  initial 
determination? 

Initial  determinations  are  the 
determinations  tve  make  that  are  subject 
to  administrative  and  judicial  review. 
The  initial  determination  will  state  the 
important  facts  and  give  the  reasons  for 
our  conclusions. 

§408.1003     Which  administrative  actions 
are  initial  determinations? 

Initial  determinations  regarding  SVB 
include,  but  are  not  limited  to, 
determinations  about — 

(a)  Whether  you  qualify  for  SVB; 

(b)  Whether  you  are  entitled  to  receive 
SVB  payments  on  the  basis  of  your 
residence  outside  the  United  States; 

(c)  The  amount  of  your  SVB 
payments; 

(d)  Suspension  or  reduction  of  your 
SVB  payments; 

(e)  Termination  of  your  SVB 
entitlement: 

(f)  Whether  an  overpayment  of 
benefits  must  be  repaid  to  us; 

(e)  Whether  payments  will  be  made, 
on  your  behalf,  to  a  representative 
payee,  unless  you  are  legally 
incompetent: 

(f)  Who  will  act  as  your  payee  if  we 
determine  that  representative  payment 
will  be  made; 
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(g)  A  claim  for  benefits  under 
§408. .351  based  on  alleged 
misinformation;  and 

(h)  Our  calculation  of  the  amount  of 
change  in  your  federally  administered 
State  recognition  payment  amount  {i.e.. 
a  reduction,  suspension,  or  termination) 
which  results  from  a  mass  change  as 
defined  in  §408  1001. 

§408.1004    Which  administrative  actions 
are  not  initial  determinations? 

Administrative  actions  that  are  not 
initial  determinations  may  be  reviewed 
by  us,  but  they  are  not  subject  to  the 
administrative  review  process  provided 
by  this  subpart  and  they  are  not  subject 
to  judicial  review.  These  actions 
include,  but  are  not  limited  to,  an  action 
about — 

(a)  Denial  of  a  request  to  be  made  your 
representative  payee: 

(b)  Denial  of  your  request  to  use  the 
expedited  appeals  process; 

(c)  Denial  of  your  request  to  reopen  a 
determination  or  a  decision: 

(d)  Disqualifying  or  suspending  a 
person  from  acting  as  vour 
representative  in  a  proceeding  before  us: 

(e)  Denial  of  your  request  to  extend 
the  time  period  for  requesting  review  of 
a  determination  or  a  decision: 

(f)  Denial  of  your  request  to 
readjudicate  your  claim  and  apply  an 
Acquiescence  Ruling: 

(g)  Declining  under  §  408.351(f)  to 
make  a  determination  on  a  claim  for 
benefits  based  on  alleged 
misinformation  because  one  or  more  of 
the  conditions  specified  in  §  408.351(f) 
are  not  met; 

(h)  Findings  on  whether  we  can 
collect  an  overpayment  by  using  the 
Federal  income  tax  refund  offset 
procedure.  [See  §408.943). 

(i)  The  determination  to  reduce, 
suspend,  or  termmate  your  federally 
administered  State  recognition 
payments  due  to  a  State-initiated  mass 
change,  as  defined  in  §408.1001.  in  the 
levels  of  such  payments,  except  as 
provided  in  §408. 1003(h). 

§408.1005    Will  we  mail  you  a  notice  of  the 
initial  determination? 

(a)  We  will  mail  a  written  notice  of 
the  initial  determination  to  you  at  your 
last  kxiown  address.  Generally,  we  will 
not  send  a  notice  if  your  benefits  are 
stopped  because  of  your  death,  or  if  the 
initial  determination  is  a 
redetermination  that  your  eligibility  for 
benefits  and  the  amount  of  vour  benefits 
have  not  changed. 

(b)  The  notice  that  we  send  will  tell 
you — 

(1)  What  our  initial  determination  is: 

(2)  The  reasons  for  our  determination; 
and 


(3)  What  rights  you  have  to  a 
reconsideration  of  the  determination 

(c)  If  our  initial  determination  is  that 
we  must  suspend,  reduce  your  SVB    . 
payments  or  terminate  youi"  SVB 
entitlement,  the  notice  will  also  tell  you 
that  you  have  a  right  to  a 
reconsideration  before  the 
determination  takes  effect  [see 
§408.820). 

§  408. 1 006    What  is  the  effect  of  an  initial 
determination? 

An  initial  determination  is  binding 
unless  you  request  a  reconsideration 
within  the  stated  time  period,  or  we 
revise  the  initial  determination. 

Reconsideration 

§  408. 1 007    What  is  reconsideration? 

Reconsideration  is  the  first  step  in  the 
administrative  review  process  that  we 
provide  if  you  are  dissatisfied  with  the 
initial  determination.  If  you  are 
dissatisfied  with  our  reconsideration 
determination,  you  may  request  a 
hearing  before  an  administrative  law 
judge.       ( 

§408.1009     How  do  you  request 
reconsideration? 

(a)  When  you  must  file  your  request. 
We  will  reconsider  an  initial 
determination  if  you  file  a  written 
request  within  60  days  after  the  date 
you  receive  notice  of  the  initial 
determination  (or  within  the  extended 
time  period  if  we  extend  the  time  as 
provided  in  paragraph  (c)  of  this 
section). 

(b)  Where  to  file  your  request.  You  can 
file  your  request  for  reconsideration  at: 

(1)  Any  of  our  offices; 

(2)  The  Veterans  Affairs  Regional 
Office  in  the  Philippines; 

(3)  An  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry; 
or 

(4)  A  competent  authority  or  agency 
of  a  country  with  which  the  United 
States  has  a  totalization  agreement  (see 
§404.1927  of  this  chapter). 

(c)  When  we  will  extend  the  time 
period  to  request  a  reconsideration.  If 
you  want  a  reconsideration  of  the  initial 
determination  but  do  not  request  one 
within  60  days  after  the  date  you  receive 
notice  of  the  initial  determination,  you 
may  ask  us  for  more  time  to  request  a 
reconsideration.  You  must  make  your 
request  in  writing  and  explain  why  it 
was  not  filed  within  the  stated  time 
period.  If  you  show  us  that  you  had 
good  cause  for  missing  the  deadline,  we 
will  extend  the  time  period.  To 
determine  whether  good  cause  exists, 
we  use  the  standards  explained  in 
§408.1011. 


§  408.1 01 1     How  do  we  determine  whether 
you  had  good  cause  for  missing  the 
deadline  to  request  review? 

(a)  In  determining  whether  you  have 
shown  that  you  have  good  cause  for 
missing  a  deadline  to  request  review  we 
consider — 

(1)  What  circumstances  kept  you  from 
making  the  request  on  time; 

(2)  Whether  our  action  misled  you; 

(3)  Whether  you  did  not  understand 
the  requirements  of  the  Act  resulting 
from  amendments  to  the  Act,  other 
legislation,  or  court  decisions;  and 

(4)  Whether  you  had  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language) 
which  prevented  you  from  filing  a 
timely  request  or  from  understanding  or 
knowing  about  the  need  to  file  a  timely 
request  for  review. 

(b)  Examples  of  circumstances  where 
good  cause  may  exist  include,  but  are 
not  limited  to,  the  following  situations: 

(1)  You  were  seriously  ill  and  were 
prevented  from  contacting  us  in  person, 
in  writing,  or  through  a  friend,  relative, 
or  other  person. 

(2)  There  was  a  death  or  serious 
illness  in  your  immediate  family. 

(3)  Important  records  were  destroyed 
or  damaged  by  fire  or  other  accidental 
cause. 

(4)  You  were  trying  very  hard  to  find 
necessary  information  to  support  your 
claim  but  did  not  find  the  information 
within  the  stated  time  periods. 

(5)  You  asked  us  for  additional 
information  explaining  our  action 
within  the  time  limit,  and  within  60 
days  of  receiving  the  explanation  you 
requested  reconsideration  or  a  hearing, 
or  within  30  days  of  receiving  the 
explanation  you  requested  Appeals 
Council  review  or  filed  a  civil  suit. 

(6)  We  gave  you  incorrect  or 
incomplete  information  about  when  and 
how  to  request  administrative  review  or 
to  file  a  civil  suit. 

(7)  You  did  not  receive  notice  of  the 
initial  determination  or  decision. 

(8)  You  sent  the  request  to  another 
Government  agency  in  good  faith  within 
the  time  limit  and  the  request  did  not 
reach  us  until  after  the  time  period  had 
expired. 

(9)  Unusual  or  unavoidable 
circumstances  exist,  including  the 
circumstances  described  in  paragraph 
(a)(4)  of  this  section,  which  show  that 
you  could  not  have  known  of  the  need 
to  file  timely,  or  which  prevented  you 
from  filing  timely. 

§  408.1 01 3    What  are  the  methods  for 
reconsideration? 

If  you  request  reconsideration,  we 
will  give  you  a  chance  to  present  your 
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case.  How  you  can  present  vour  case 
depends  upon  the  issue  involved  and 
whether  you  are  asking  us  to  reconsider 
an  initial  determination  on  an 
application  or  an  initial  determination 
on  an  SVB  suspension,  reduction  or 
termination  action.  The  methods  of 
reconsideration  include  the  following: 

(a)  Ca.se  review  We  will  give  you  an 
opportunity  to  review  the  evidence  in 
our  files  and  then  to  present  oral  and 
written  evidence  to  us.  We  will  then 
make  a  decision  based  on  all  of  this 
evidence.  The  official  who  reviews  the 
case  will  make  the  reconsidered 
determination. 

(b)  Informal  conference.  In  addition  to 
following  the  procedures  of  a  case 
review,  an  informal  conference  allows 
you  an  opportunity  to  present 
witnesses.  A  summar\'  record  of  this 
proceeding  will  become  part  of  the  case 
record.  The  official  who  conducts  the 
informal  conference  will  make  the 
reconsidered  determination. 

(c)  Formal  conference,  ki  addition  to 
following  the  procedures  of  an  informal 
conference,  a  formal  conference  allows 
you  an  opportunity  to  request  us  to 
subpoena  adverse  witnesses  and 
relevant  documents  and  to  cross- 
examine  adverse  witnesses.  A  summarv 
record  of  this  proceeding  will  become  a 
part  of  the  case  record.  The  official  who 
conducts  the  formal  conference  will 
make  the  reconsidered  determination. 

§408.1014     What  procedures  apply  if  you 
request  reconsideration  of  an  Initial 
determination  on  your  application  for  SVB? 

When  you  appeal  an  initial 
determination  on  your  application  for 
benefits,  we  will  offer  you  a  case  re\dew, 
and  will  make  our  determination  on  the 
basis  of  that  review. 

§408.1015     What  procedures  apply  if  you 
request  reconsideration  of  an  initial 
determination  that  results  in  suspension, 
reduction,  or  termination  of  your  SVB? 

if  you  havp  been  entitled  to  SVB  and 
we  notify  you  that  we  are  going  to 
suspend,  reduce  or  terminate  your 
benefit  payments,  you  can  appeal  our 
determination  within  60  days  of  the 
date  you  receive  our  notice.  The  60-day 
period  may  be  extended  if  you  have 
good  cause  for  an  extension  of  time 
under  the  conditions  stated  in 
§408. 1011(b).  If  you  appeal,  you  have 
the  choice  of  a  case  review,  informal 
conference  or  formal  conference. 

§408.1016    What  happens  if  you  request  a 
conference? 

(a)  As  soon  as  we  receive  a  request  for 

a  formal  or  informal  conference,  we  will 
set  the  time,  date  and  place  for  the 
conference.  Formal  and  informal 


conferences  are  held  only  in  the  United 

States. 

(b)  We  will  send  you  a  written  notice 
about  the  conference  (either  by  mailing 
it  to  your  last  known  address  or  by 
personally  serving  you  with  it)  at  least 
10  days  before  the  conference.  However, 
we  may  hold  the  conference  sooner  if 
we  all  agree.  We  will  not  send  written 
notice  of  the  time,  date,  and  place  of  the 
conference  if  you  waive  your  right  to 
receive  it. 

(c)  We  will  schedule  the  conference 
within  15  days  after  you  request  it,  but. 
at  our  discretion  or  at  your  request,  we 
will  delay  the  conference  if  we  think  the 
delay  will  ensure  that  the  conference  is 
conducted  efficiently  and  properly. 

(d)  We  will  hold  the  conference  at  one 
of  our  offices  in  the  United  States,  by 
telephone  or  in  person,  whichever  you 
prefer.  However,  if  you  are  outside  the 
United  States,  we  will  hold  the 
conference  by  telephone  only  if  vou 
request  that  we  do  so  and  time  and 
language  differences  permit.  We  will 
hold  the  conference  in  person  elsewhere 
in  the  United  States  if  you  show 
circumstances  that  make  this 
arrangement  reasonably  necessary. 

§408.1020     How  do  we  make  our 
reconsidered  determination? 

After  you  request  a  reconsideration, 
we  will  review  the  evidence  considered 
in  making  the  initial  determination  and 
any  other  evidence  we  receive.  We  will 
make  our  determination  based  on  this 
evidence.  The  person  who  makes  the 
reconsidered  determination  will  have 
had  no  prior  involvement  with  the 
initial  determination. 

§408.1021     How  does  the  reconsidered 
determination  affect  you? 

The  reconsidered  determination  is 
binding  unless — 

(a)  You  request  a  hearing  before  an 
administrative  law  judge  within  the 
stated  time  period  and  a  decision  is 
made: 

(b)  The  expedited  appeals  process  is 
used;  or 

(c)  The  reconsidered  determination  is 
revised. 

§408.1022     How  will  we  notify  you  of  our 
reconsidered  determination? 

We  will  mail  a  written  notice  of  the 
reconsidered  determination  to  you  at 
your  last  known  address.  We  will  state 
the  specific  reasons  for  the 
determination  and  tell  you  about  your 
right  to  a  hearing.  If  it  is  appropriate,  we 
will  also  tell  you  how  to  use  ihe 
expedited  appeals  process. 


Expedited  Appeals  Process 

§408.1030     When  can  you  use  the 
expedited  appeals  process'' 

(a)  General  rules.  Under  tlie  expedited 
appeals  process  (EAP),  you  may  go 
directly  to  a  Federal  District  Court 
without  first  completing  the 
administrative  review  process.  For 
purposes  of  this  part,  we  use  the  same 
EAP  rules  we  use  in  the  title  XVI 
program  (see  §§416.1423-416.1428  of 
this  chapter)  except  as  noted  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  In  §416.1425,  the 
words  "one  of  our  offices"  in  paragraph 
fb)  are  deemed  to  read  "any  of  the 
offices  listed  in  §408.1009(b}"  and  the 
reference  in  the  last  sentence  of 
paragraph  (c)  to  "§416.1411"  is  deemed 
to  read  "§408.1011." 

Hearing  Before  an  Administrative  I, aw 
ludse 

§408.1040    When  can  you  request  a 
hearing  before  an  administrative  law  judge 
(ALJ)? 

(a)  General  rules.  For  purposes  of  this 
part,  we  use  the  same  rules  on  hearings 
before  an  administrative  law  judge  (ALJ) 
that  we  use  in  the  title  X\T  program  (see 
§§416.1429-1416.1440  of  this  chapter).' 
except  as  noted  in  paragraph  (h]  of  this 
section. 

(b)  Exceptions.  In  §416.1433,  the 
words  "one  of  our  offices"  in  paragraph 
fb)  are  deemed  to  read  "any  of  the 
offices  listed  in  §  408.1009(b)"  and  the 
reference  in  the  last  sentence  of 
§416.1433(c)  to  "§416.1411"  is  deemed 
to  read  "§408.1011." 

.^dministrati\p  Law  ludge  Hearing 
Pro{  edures 

§408.1045     What  procedures  apply  if  you 
request  an  ALJ  hearing'' 

(a)  General  rules.  For  purposes  of  this 
part,  we  use  the  same  rules  on  ALJ 
hearing  procedures  that  we  use  in  the 
title  XVI  program  (see  §§416.1444- 
416.1461  of  this  chapter),  except  as 
noted  in  paragraph  (b)  of  this  section. 

(h)  Exceptions.  (1)  In  §416. 1446(b)(1), 
the  last  sentence  does  not  apply  under 
this  part. 

(2)  In  §416.1452(a)(l){i),  the  words 
"supplemental  security  income"  are 
deemed  to  read  "SVB." 

(3)  In  §416.1457.  the  provisions  of 
paragraph  (c)(4)  do  not  apply  under  this 
part. 

Appeals  Council  Review 

§408.1050     When  can  you  request  Appeals 
Council  review  of  an  ALJ  hearing  decision 
or  dismissal  of  a  hearing  request? 

(a)  General  rules.  For  purposes  of  this 
part,  we  use  the  same  rules  on  Appeals 
Council  review  that  we  use  in  the  title 
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XVI  program  (sPf?  §§416.1467-416.1482 
of  this  chapter),  except  as  noted  in 
paragraph  (b)  of  this  section. 

(b)  Excfptions  (1)  In  §  416.1468(b). 
the  words  "one  of  our  offices"  in  the 
third  sentence  are  deemed  to  read  "an\- 
of  the  offices  listed  in  §408. 1009(b)."  ' 

(2)  In  §  416.1469(d).  the  last  sentence 
does  not  applv  under  this  part. 

(3)  In  §416.'l47l,  paragraph  (b)  does 
not  apply  under  this  part. 

(4)  In  §  416.1482.  the  reference  to 
"§416.1411"  in  the  last  sentence  is 
deemed  to  read  "§408.1011." 

Court  Remand  Cases 

§  408. 1 060    What  happens  if  a  Federal 
Court  remands  your  case  to  the 
Commissioner? 

For  purposes  of  this  part,  we  use  the 
same  rules  on  court  remand  cases  that 
we  use  in  the  title  XVI  program  {see 
§§416.1483-416.1485  of  this  chapter). 

Reopening  and  Revising 
Determinations  and  Decisions 

§408.1070    When  will  we  reopen  a  final 
determination? 

(a)  General  rules^  For  purposes  of  this 
part,  we  use  the  same  rules  on 
reopenmg  and  revising  determinations 
and  decisions  that  we  use  in  the  title 
XVI  program  (see  §§416.1487-416.1494 
of  this  chapter),  except  as  noted  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions.  (1)  In  §416.1488.  an 
additional  paragraph  (d)  is  deemed  to 
read  as  follows: 

"Id)  .M  any  time  if  it  was  wholly  or 
partially  unfavorable  to  you.  but  only  to 
correct — 

(1)  a  clerical  error:  or 

(2)  an  error  that  appears  on  the  face 
of  the  evidence  that  we  considered 
when  we  made  the  determination  or 
decision." 

(2)  In  §416  14q2(b).  the  parenthetical 
clause  is  deemed  to  read  "(see 
§408.820)."  and  paragraph  (d)  does  not 
apply  to  this  part. 

(3)' In  §416.1494.  the  words  "one  of 
our  offices"  in  the  first  sentence  are 
deemed  to  read  "anv  of  the  offices  listed 
in  §408. 1009(b)." 

Subpart  K— Representation  of  Parties 

Authority:  Sees.  702(a)(5)  and  810(a)  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 

1010(a)) 

§  408.1 1 01     Can  you  appoint  someone  to 
represent  you? 

(a)  General  rules  You  mav  appoint 
someone  to  represent  you  in  any  of  your 
dealings  with  us.  For  purposes  of  this 
part,  the  rules  on  representation  of 
parties  in  §§416.1,500-416.1505. 
416.1507-416  1515  and  416.1540- 


416.1599  of  this  chapter  apply  except  as 
noted  in  paragraph  (b)  of  this  section, 
(b)  Exceptions.  For  purposes  of  this 
part: 

(1)  In  §416.1500.  paragraph  (c)  does 
not  apply. 

(2)  The  last  sentence  of  §  416.1503  is 
deemed  to  read:  "You  refers  to  any 
person  claiming  or  receiving  SVB." 

(3)  In  §  416.1507(c),  the  words  "one  of 
our  offices "  are  deemed  to  read  "any  of 
the  offices  listed  in  §  408.1009(b)." 

(4)  In  §416. 1510(b),  the  reference  to 
"title  XVI  of  the  Act"  is  deemed  to  read 
"title  VIII  of  the  Act."  and  the  reference 
to  "§416.315"  is  deemed  to  read 
"§408.316." 

(5)  In  §416.1540.  the  parenthetical 
clause  in  paragraph  (b),  the  second 
sentences  in  paragraphs  (b)(1)  and 
(b)(2),  and  paragraph  (c)(2)  do  not  apply, 
and  the  rerferences  to  "§  416.1411(b)"  in 
paragraphs  (c)(4)  and  (c)(7)(i)  are 
deemed  to  read  "§  408.1011(b)." 

(6)  In  §416.1545,  paragraph  (c)  does 
not  apply. 

(7)  In  §416.1599,  paragraph  (d)  is 
deemed  to  read:  "The  Appeals  Council 
will  not  grant  the  request  unless  it  is 
reasonably  satisfied  that  the  person  will 
in  the  future  act  according  to  the 
provisions  of  our  regulations." 

Subpart  L — Federal  Administration  of 
State  Recognition  Payments 

Authority:  Sees.  702(a)(5)  and  810A  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 
1010a). 

§408.1201     What  are  state  recognition 
payments? 

(j)  State  recognition  payments: 
defined.  State  recognition  payments  are 
any  payments  made  by  a  State  or  one  of 
its  political  subdivisions  to  an 
individual  who  is  entitled  to  SVB.  if  the 
payments  are  made: 

(1)  As  a  supplement  to  monthly  SVB 
payments;  and 

(2)  Regularly,  on  a  periodic  recurring, 
or  routine  basis  of  at  least  once  a 
quarter;  and 

(3)  In  cash,  which  may  be  actual 
currency,  or  any  negotiable  instrument 
convertible  into  cash  upon  demand. 

(b)  State;  defined.  For  purposes  of  this 
subpart.  State  means  a  State  of  the 
United  States  or  the  District  of 
Columbia. 

§  408. 1 205     How  can  a  State  have  SSA 
administer  Its  State  recognition  payment 
program? 

A  State  (or  political  subdivision)  may 
enter  into  a  written  agreement  with 
SSA,  under  which  SSA  will  make 
recognition  payments  on  behalf  of  the 
State  (or  political  subdivision).  The 
regulatione  in  effect  for  the  SVB 


program  also  apply  in  the  Federal 
administration  of  State  recognition 
payments  except  as  necessarv  for  the 
effective  and  efficient  administration  of 
both  the  SVB  program  and  the  State's 
recognition  payment  program. 

§408.1210    What  are  the  essential 
elements  of  an  administration  agreement? 

(a)  Pdvments.  The  agreement  must 
provide  that  recognition  payments  can 
only  be  made  to  individuals  who  are 
receiving  SVB  payments. 

(b)  Administrative  costs.— [1)  General 
rule.  SSA  will  assess  each  State  that 
elects  Federal  administration  of  its 
recognition  payments  an  administration 
fee  for  administering  those  pavments. 

(2)  Determining  the  administration 
fee.  The  administration  fee  is  assessed 
and  paid  monthly  and  is  derived  by 
multiplying  the  number  of  State 
recognition  payments  we  make  on 
behalf  of  a  State  for  any  month  in  a 
fiscal  year  by  the  applicable  dollar'rate 
for  the  fiscal  year.  The  number  of 
recognition  payments  we  make  in  a 
month  is  the  total  number  of  checks  we 
issue,  and  direct  deposits  we  make,  to 
recipients  in  that  month,  that  are 
composed  in  whole  or  in  part  of  State 
recognition  funds.  The  dollar  amounts 
are  as  follows: 

(i)  For  fiscal  year  2001.  S8.10; 

(ii)  For  fiscal'year  2002.  S8.50:  and 

(iii)  For  fiscal  year  2003  and  each 
succeeding  fiscal  year 

(A)  The  applicable  rate  in  the 
preceding  fiscal  year,  increased  by  the 
percentage,  if  any,  by  which  the 
Consumer  Price  Index  for  the  month  of 
June  of  the  calendar  year  of  the  increase 
exceeds  the  Consumer  Price  Index  for 
the  month  of  [une  of  the  calendar  vear 
preceding  the  calendar  year  of  the 
increase,  and  rounded  to  the  nearest 
whole  cent;  or 

(B)  A  different  rate  if  the 
Commissioner  determines  the  different 
rate  is  appropriate  for  the  State 
considering  the  complexity  of 
administering  the  State's  recognition 
payment  program. 

(c)  Agreement  period.  The  agreement 
period  for  a  State  that  has  elected 
Federal  administration  of  its  recognition 
payments  extends  for  one  year  from  the 
date  the  agreement  was  signed  unless 
otherwise  designated  in  the  agreement. 
The  agreement  will  be  automatically 
renewed  for  a  period  of  one  year  unless 
either  the  State  or  SSA  gives  written 
notice  not  to  renew,  at  least  90  days 
before  the  beginning  of  the  new  period. 
For  a  State  to  elect  Federal 
administration  of  its  recognition 
payment  program,  it  must  notify  SSA  of 
its  intent  to  enter  into  an  agreement, 
furnishing  the  necessary  payment 
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specifications,  at  least  120  days  before 
the  first  day  of  the  month  for  which  it 
wishes  Federal  administration  to  begin, 
and  have  executed  such  agreement  at 
least  30  da\s  before  such  dav 

(d)  Modification  or  ternunation.  The 
agreement  may  be  modified  at  any  time 
by  mutual  consent.  The  State  or  SSA 
may  terminate  the  agreement  upon  90 
days  written  notice  to  the  other  partv. 
provided  the  effective  date  of  the 
termination  is  the  last  dav-of  a  quarter. 
However,  the  State  may  terminate  the 
agreement  upon  45  davs  written  notice 
to  SSA  if:  (1)  The  State  does  not  wish 
to  complv  with  a  regulation 
promulgated  by  SSA  after  the  execution 
of  the  agreement;  and  (2)  the  State 
provides  its  written  notice  within  30 
days  of  the  effective  date  of  the 
regulation  The  Commissioner  is  not 
precluded  from  terminating  the 
agreement  in  less  than  90  days  if  the 
State  has  failed  to  materially  comply 
with  the  provisions  of  §408.1235  on 
State  transfer  of  funds  to  SSA. 

§  408.1 21 5  How  do  you  establish  eligibility 
for  Federally  administered  State  recognition 
payments? 

(a)  Applicatitms.  When  \ou  file  an 
application  for  S\'B  under  subpart  C  of 
this  part,  you  are  deemed  to  have  filed 
an  application  for  any  Federally 
administered  State  recognition 
payments  for  which  you  may  be  eligible 
unless  you  waive  your  right  to  such 
payments  as  provided  for  in  §408.1230. 
However,  you  will  be  required  to  give  us 
a  supplemental  statement  if  additional 
information  is  necessary  to  establish 
your  eligibility  or  to  determine  the 
correct  amount  of  your  State  recognition 
payment. 

(b)  Evidence  requirenwnts.  The 
evidence  requirements  and 
developmental  procedures  of  this  part 
also  apply  with  respect  to  Federally 
administered  State  recognition 
payments. 

(c)  Determination.  Where  not 
inconsistent  with  the  provisions  of  this 
subpart,  we  determine  your  eligibility 
for  and  the  amount  of  your  State 
recognition  payment  using  the  rules  in 
subparts  A  through  K  of  this  part. 

§408.1220     How  do  we  pay  Federally 
administered  recognition  payments? 

(a)  Payment  procedures.  We  make 
Federally  administered  State 
recognition  pavments  on  a  monthlv 
basis  and  we  include  them  in  the  same 
check  as  your  SVB  payment.  The  State 
recognition  payment  is  for  the  same 
month  as  your  SVB  pavment. 

(b)  Maximum  amount  Except  as 
specified  in  paragraph  (c)  of  this 
section,  there  is  no  restriction  on  the 


amount  of  a  State  recognition  payment 
that  SSA  will  administer  on  behalf  of  a 
State. 

(c)  Minimum  amount.  SSA  will  not 
administer  State  recognition  pavments 
in  amounts  less  than  $1  per  month. 
Hence,  recognition  payment  amounts  of 
less  than  Si  will  be  raised  to  a  dollar. 

§408.1225     What  happens  if  you  receive  an 
overpayment? 

If  we  determine  that  you  received  an 
overpayment,  we  will  adjust  future 
federally  administered  State  recognition 
payments  you  are  entitled  to.  Our  rules 
and  requirements  (see  §§  408.910 
through  408.941)  that  apply  to  recovery 
(or  waiver)  of  SVB  overpayments  also 
apply  to  the  recovery  (or  waiver)  of 
Federally  administered  State 
recognition  overpayments.  If  your 
entitlement  to  State  recognition 
payments  ends  before  you  have  repaid 
the  overpayment,  we  will  annotate  your 
record  (specif>'ing  the  amount  of  the 
overpayment)  to  permit  us  to  recoup  the 
overpaid  amount  if  you  become 
reentitled  to  recognition  payments  from 
the  same  State 

§408.1226     What  happens  If  you  are 
underpaid^ 

If  we  determine  that  you  are  due  an 
underpayment  of  State  recognition 
payments,  we  will  pay  the  amount  you 
were  underpaid  directly  to  you,  or  to 

your  representative. 

§408.1230     Can  you  waive  State 
recognition  payments? 

(dj  Waiver  le^juest  in  writing.  You  may 
waive  your  right  to  receive  State 
recognition  payments  if  you  make  a 
written  request.  If  you  make  your 
request  before  you  become  entitled  to 
SVB,  you  will  not  be  entitled  to  State 
recognition  payments.  If  you  make  vour 
request  after  you  become  entitled  to 
SVB.  your  request  will  be  effective  with 
the  month  we  receive  your  request,  or 
with  an  earlier  month  if  you  refund  to 
us  the  amount  of  any  recognition 
payment(s)  we  made  to  you  for  the 
earlier  period. 

(b)  Cancelling  your  waiver.  You  may 
cancel  your  waiver  of  State  recognition 
payments  at  any  time  by  making  a 
written  request  with  us.  The 
cancellation  will  be  effective  the  month 
in  which  it  is  filed.  The  date  your 
request  is  received  in  a  Social  Security 
office  or  the  postmarked  date,  if  the 
written  request  was  mailed,  will  be  the 
filing  date,  whichever  is  earlier. 

§  408.1 235     How  does  the  State  transfer 
funds  to  SSA  to  administer  its  recognition 
payment  program? 

(dj  Payment  transfer  and  adjustment. 
(1)  Any  State  that  has  entered  into  an 


agreement  with  SSA  which  provides  for 
Federal  administration  of  such  State's 
recognition  pavments  will  transfer  to 
SSA: 

(i)  An  amount  of  funds  equal  to  SSA's 
estimate  of  State  recognition'payments 
for  any  month  which  will  be  made  by 
SSA  on  behalf  of  such  State;  and 

(ii)  An  amount  of  funds  equal  to 
SSA's  estimate  of  administration  fees  for 
any  such  month  determined  in  the 
manner  described  in  §  408.1210(h). 

(3)  In  order  for  SSA  to  make  State 
recognition  payments  on  behalf  of  a 
State  for  any  month  as  provided  by  the 
agreement,  the  estimated  amount  of 
State  funds  referred  to  in  paragraph 
(a)(l)(i)  of  this  section  together  with  the 
estimated  amount  of  administration  fees 
referred  to  in  paragraph  (a)(l)(ii)  of  this 
section,  for  that  month,  must  be  on 
deposit  with  SSA  on  the  State 
recognition  payment  transfer  date, 
which  is: 

(i)  The  business  day  preceding  the 
date  that  the  Commissioner  pays  such 
monthly  recognition  payments:  or 

(ii)  With  respect  to  such  monthly 
payments  paid  for  the  month  that  is  the 
last  month  of  the  States  fiscal  vear.  the 
fifth  business  day  following  such  date. 

(b)  Accounting  of  State  funds.  (1)  As 
soon  as  feasible  after  the  end  of  each 
calendar  month,  SSA  will  provide  the 
State  with  a  statement  showing, 
cumulatively,  the  total  amounts  paid  by 
SSA  on  behalf  of  the  State  during  the 
current  Federal  fiscal  year;  the  fees 
charged  by  SSA  to  administer  such 
recognition  payments:  the  State's  total 
liability:  and  the  end-of-month  balance 
of  the  State's  cash  on  deposit  with  SSA. 

(2)  SSA  will  provide  tne  State  with  an 
accounting  of  State  funds  received  as 
State  recognition  payments  and 
administration  fees  within  three 
calendar  months  following  the 
termination  of  an  agreement  under 
§408. 1210(d). 

(3)  Adjustments  will  be  made  because 
of  State  funds  due  and  pavable  or 
amounts  of  State  funds  recovered  for 
calendar  months  for  which  the 
agreement  was  in  effect.  Interest  will  be 
incurred  by  SSA  and  the  States  with 
respect  to  the  adjustment  and 
accounting  of  State  recognition 
payments  funds  in  accordance  with 
applicable  laws  and  regulations  of  the 
United  States  Department  of  the 
Treasury. 

(c)  State  audit.  Any  State  entering  into 
an  agreement  with  SSA  which  provides 
for  Federal  administration  of  the  State's 
recognition  payments  has  the  right  to  an 
audit  (at  State  expense)  of  the  payments 
made  by  SSA  on  behalf  of  such  State. 
The  Commissioner  and  the  State  shall 
mutually  agree  upon  a  satisfactory  audit 
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arrangement  to  verify  that  recognition 
payments  paid  hv  SSA  on  behalf  nf  tht> 
State  were  made  in  accordance  with  th^' 
terms  of  the  administration  aj^reement 
und-T  i*408  120t   .Xudit  finding-  will  be 
res.ilv-'d  m  ,n A  nrdance  with  the 
pro\isMns  i)f  th'.  State's  agreement  with 
SSA. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND  AND  DISABLED 

6.  The  authority  citation  for  subpart  E 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1147,  1601, 
1602,  16U(c)  and  (e),  and  1631(a)-(d)  and  (g) 
of  the  Social  Security  Act  (42  U.S.C. 
902fa)(5).  1320b-17,  1381,  1381a,  1382(c) 
and  (e),  and  1383(a)-(d)  and  (g));  31  U.S.C. 
3720A. 


7.  Section  416.570  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§416.570    Adjustment-general  rule. 

*    *  Absent  a  specific  request  from 
the  person  from  whom  recovery  is 
sought,  no  overpavment  made  under 
title  II.  title  VIII,  or  title  .Will  of  the  Act 
will  be  recovered  by  adjusting  SSI 
benefits.  *   *   ♦ 

[FR  Doc.  0.3-27434  "-^ileci  1  1-4-03:  8:45  am] 
BILLING  CODE  4191-02-P 


O        y  \ 


V^ednesday. 
November  S.  200^ 


Part  III 


Environmental 

e  - 

Protection  Agency 


40  CFR  Part  93 

TranspKirtation  ( onformirv    Rule 
Amendments  for  the  New   S  Hour  Ozone 
and  PM:  .   National  Ambient  Air  Qualit\ 
Standards  and  Miscellaneous  Revisions 
for  Existing  Areas;   Proposed  Rule 


62690 


Federal  Register /Vol.  68.  No.  214 /Wednesday.  November  ,5.  2003 /Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  93 

[FRL-7579-8] 
RIN  206O-AL73 

Transportation  Conformity  Rule 
Amendments  for  the  New  8-Hour 
Ozone  and  PM     National  Ambient  Air 
Quality  Standards  and  Miscellaneous 
Revisions  for  Existing  Areas 

AGENCY:  Environmental  Protection 
rVA'-ni  V  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  Today  we  (EPA)  are 
proposing  to  amend  the  transportation 
Lonformitv  rule  to  include  criteria  and 
procedures  for  the  new  H-hour  ozone 
and  fine  particulate  matter  (PM:  s) 
national  ambient  air  qualitv  standards 
(NAAQS  or  -.standards").  ' 
Transportation  conformity  is  required 
under  Clean  Air  Act  section  176(c)  to 
ensure  that  federally  supported  highway 
and  transit  project  activities  are 
consistent  with  (■■conform  to")  the 
purpose  of  a  State  air  quality 
implementation  plan  (SIP).  We  are 
conducting  this  rulemaking  to  revise  the 
conforinit\-  regulation  in  the  context  of 
EPA's  broader  strategies  for 
implementing  the  new  ozone  and  PM;  5 
standards. 

Tht'  prrjposal  provides  guidance  for 
when  conformity  will  first  applv  in 
areas  that  are  designated  nonattainment 
tor  the  8-hour  ozone  and  PM;  ^ 
standards.  This  portion  of  the  proposal 
discusses  the  implementation  of  the 
statutory  one-year  conformitv  grace 
period  and  proposed  revocation  of  the 
1-hour  ozone  standard,  although  EPA  is 
not  seeking  comment  through  today's 
proposal  on  the  revocation  options 
themselves.  Today's  proposal  also 
describes  when  transportation 
conformitv  applies  in  areas  that  have 
approved  8-hour  ozone  Early  Action 
Compacts  (EACs). 

The  proposal  also  describes  the 
general  requirements  for  conducting 
conformity  determinations  for  the  new 
standards,  such  as  the  conformity  test(s) 
that  would  apply  before  and  after 
adequate  or  approved  SIP  motor  vehicle 
emissions  budgets  are  established.  In 
addition,  this  rulemaking  proposes  to 
amend  the  conformity  regulations  to 
specifically  includf  PM:  ^  as  a  criteria 
pollutant  subject  to  transportation 
conformity  and  outlines  the  specific 
conformity  requirements  that  would 
applv  in  newlv  designated  PM: . 
nonattainment  areas   In  particular,  the 
proposal  includes  options  for  when 


conformity  would  apply  for  various 
PM:  5  precursors  and  fugitive  dust,  as 
well  as  options  for  PM2  5  hot-spot 
requirements  for  project-level 
conformity  determinations.  EPA  seeks 
comments  and  suggestions  for  future 
guidance  on  adjusting  fugitive  dust 
emissions  for  PM2  5  conformity 
analyses. 

In  addition  to  issues  related  to  the 
new  ozone  and  PM:  s  standards,  EPA  is 
proposing  a  few  miscellaneous  rule 
revisions  to  clarify'  the  existing 
regulation  and  improve  implementation. 

The  Department  of  Transportation 
(DOT)  is  EPA's  Federal  partner  in 
implementing  the  transportation 
conformity  regulation.  We  have 
consulted  with  DOT  on  the 
development  of  this  rulemaking  and 
DOT  concurs  with  this  proposal.  EPA 
has  also  met  with  transportation  and 
environmental  organizations  to  discuss 
this  rulemaking  and  the  proposal 
reflects  the  comments  that  we  received 
through  these  stakeholder  discussions. 
DATES:  Written  comments  on  this 
proposal  must  be  received  on  or  before 
December  22,  2003.  EPA  will  conduct 
one  public  hearing  on  this  proposal 
beginning  at  9:30  a.m.  on  Thursday, 
December  4,  2003,  in  Washington,  DC, 
As  described  in  Section  XVI.  of  this 
proposal,  the  hearing  will  continue 
throughout  the  day  until  all  testimony 
has  been  presented  or  5  p.m.,  whichever 
is  earlier. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Air  Docket. 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0049.  Comments  may  also  be  submitted 
electronically,  by  facsimile,  or  through 
hand  delivery/courier.  Follow  the 
detailed  instructions  for  submission  as 
provided  in  section  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
The  public  hearing  will  be  held  in 
Washington,  DC,  at  the  Washington 
Marriott  Hotel  at  1221  22nd  St.,  NW., 
Washington.  DC  20037,  (202)  872-1500. 
FOR  FURTHER  INFORMATION  CONTACT:  Meg 
Patulski.  State  Measures  and  Conformity 
Group,  Transportation  and  Regional 
Programs  Division,  U.S.  Environmental 
Protection  Agency,  2000  Traverwood 
Road.  Ann  Arbor,  MI  48105, 
patulski.meg@epa.gov.  (734)  214-4842: 
or,  Rudy  Kapichak,  State  Measures  and 
Conformity  Group,  Transportation  and 
Regional  Programs  Division,  U.S. 
Environmental  Protection  Agency,  2000 
Traverwood  Road.  Ann  Arbor,  MI 
48105,  kapichak.rudolph@epa.gov, 
(734) 214-4574. 


SUPPLEMENTARY  INFORMATION:  The 

contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  General  Information 

A.  Regulated  Entities 

B.  How  Can  !  Get  Copies  of  This 
Document? 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

E.  What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EP,-\'' 

II.  Background  on  the  Transportation 

Conformity  Rule 

A.  What  Is  Transportation  Conformity? 

B.  Why  Is  EPA  Conducting  This 
Rulemaking? 

C.  Does  This  Proposal  Include  the  Entire 
Transportation  Conformity  Regulation? 

III.  Conformity  Grace  Period  and  Revocation 

of  the  1-Hour  Ozone  Standard 

A.  When  Will  Conformity  Apply  for  the  8- 
Hour  Ozone  and  PM:  ^  Standards? 

B.  When  Does  Conformity  Stop  Applying 
for  the  1-Hour  Ozone  Standard? 

C.  When  and  for  What  Ozone  Standard 
Does  Conformity  Apply  in  Areas  With  an 
Early  Action  Compact  for  the  8-Hour 
Ozone  Standard? 

IV.  General  Changes  in  Interim  Emissions 

Tests 

A.  Background 

B.  Baseline  Year  Test  for  8-Hour  Ozone  and 
PM;  V  Areas 

C.  Build/No-Build  Test  for  Existing  and 
New  Nonattainment  Areas 

D.  Test  Options  for  Ozone  and  CO 
Nonattainment  Areas  of  Higher 
Classifications 

V.  Regional  Conformity  Tests  in  8-Hour 

Ozone  Areas  That  Do  Not  Have  1-Hour 
Ozone  SIPs 

A.  What  Are  We  Proposing? 

B.  Why  Are  We  Proposing  These  Options? 
\T.  Regional  Conformity  Tests  in  8-Hour 

Ozone  Areas  That  Have  1-Hour  Ozone 
SIPs 

A.  What  Are  We  Propnsuig? 

B.  Why  Are  We  Proposing  These  Options? 

VII.  Regional  Conformity  Tests  in  PM:  5 
Areas 

A.  What  Are  We  Proposing? 

B.  Why  Arc  We  Proposing  These  Options? 

VIII.  Consideration  of  Direct  PM: «  and  PM:  5 
Precursors  in  Regional  Emissions 
Analyses 

A.  What  Are  We  Proposing? 

B.  Why  Are  We  Proposing  These  Options? 

IX.  Re-Entrained  Road  Dust  in  PM:  s  Regional 

Emissions  Analvses 

A.  Background 

B.  What  Are  We  Proposing? 

C.  Why  Are  We  Proposing  These  Options? 

D.  Request  for  Comment  nn  Estimating 
Road  Dust  Emissions 

X.  Construction-Related  Fugitive  Dust  in 

PM-  ^  Regional  Emissions  Analyses 

A.  Background 

B.  What  Are  We  Proposing? 

C.  Why  Are  We  Proposing  This  Option? 

D.  Implementation  and  Request  for 
Additional  Information 

XI.  Compliance  With  PM:  s  SIP  Control 

Measures 
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A.  What  Are  We  Proposing^ 

B  W'hv  Are  We  Proposing  This  Option? 

XII.  PM.  .  Hot-Spot  Analyses 

A.  What  Are  We  Prdposing?' 

B  Existing  Research  on  PM;  ?  Hot- 

Spots  and  Request  for  Additional 

Information 
C.  Why  Are  We  Proposing  These 

Options' 

XIII.  PMi(,  Hot-spot  Analyses 
D  What  Are  VVe  Proposing' 

E.  Why  Are  We  Considering  These 
Options? 

XIV.  Miscellaneous  Revisions  for  New 
and  E-xisting  Areas 

A.  Definitions 

B.  Areas  with  Insignificant  Motor 
Vehicle  Emissions 

C.  Limited  Maintenance  Plans 

D.  Grace  Period  for  Transportation 
Modeling  and  Plan  Content 
Requirements  in  Certain  Ozone  and 


CO  Areas 

E.  Minor  Clarification  to  the  List  of 
PMi(i  Precursors 

F.  Clarification  of  Requirements  for 
Non-federal  Projects  in  Isolated 
Rural  Areas 

G.  Use  of  Adequate  and  Approved 
Budgets  in  Conformity 

XV.  How  Does  Today's  Proposal  Affect 
Conformity  SIPs? 

XVI.  Public  Hearing 

XVII.  Statutorv'  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175: 
Consultation  and  Coordination  with 


Indian  Tribal  Governments 

G.  Executive  Order  13045:  Protection 
of  Children  from  Environmental 
Health  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
That  Significantly  Affect  Energy 
Supply,  Distribution  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

I  fieneral  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  the 
conformity  rule  are  those  that  adopt, 
approve,  or  fund  transportation  plans, 
programs,  or  projects  under  title  23 
U.S.C.  or  title  49  U.S.C.  Regulated 
categories  and  entities  affected  by 
today's  action  include: 


Category 


Local  government 


State  government  ... 
Federal  government 


Examples  of  regulated  entities 


Local  transpclation  and  air  quality  agencies    including  metropolrtan 

planning  o'-ganizations  (MPOs' 
State  transportation  and  air  quality  agencies 
Department  of  Transportation  (Federal  Highway  Administration  (FHWA) 

and  Federal  Transit  Administration  (FTA)) 


This  table  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  proposed  rule.  This 
table  lists  the  types  of  entities  of  which 
EPA  is  aware  that  potentially  could  be 
regulated  by  the  conformity  rule.  Other 
types  of  entities  not  listed  in  the  table 
could  also  be  regulated.  To  determine 
whether  your  organization  is  regulated 
by  this  action,  you  should  carefully 
examine  the  applicability  requirements 
in  §93.102  of  the  transportation 
conformity  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section 

B  How  Can  I  Get  Copies  of  This 
Document' 

i   Docket ^  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2003-0049. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  m 
the  EPA  Docket  Center,  (EPA-  DC]  EPA 
West,  Room  B102.  1301  Constitution 


Ave..  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  EPA's 
Transportation  Conformity  Web  site  at 
h  ttp  ;//ivM'vv'.  epa  .gov/otaq/transp/ 
traqconf.htm.  You  may  also  access  this 
document  pjpctronically  under  the 
Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa. gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  for  which  disclosure  is 
restricted  by  statute  is  not  included  in 
the  official  public  docket  and  will  not 
be  available  for  public  viewing  in  EPA's 
electronic  public  docket.  EPA's  policy  is 


that  copyrighted  material  will  not  be 
placed  in  EPA's  electronic  public  docket 
but  will  be  available  only  in  printed, 
paper  form  in  the  official  public  docket. 
To  the  extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I,  above.  EPA 
intends  to  work  towards  providing 
electronic  access  in  the  future  to  all  of 
the  publicly  available  docket  materials 
through  EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copvTighted  material.  CBI.  or 
other  information  for  which  disclosure 
is  restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
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copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  nn 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA"s  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electnmic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  deliverv/courier.  To 
ensure  proper  receipt  by  EPA.  identifv' 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  vnur  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
Although  EPA  is  not  required  to 
consider  these  late  comments,  we  may 
do  so  as  appropriate,  considering  time 
and  volume  constraints. 

1.  Electronically  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  m  the  bodv  of  your 
comment.  You  should  also  include  this 
contact  information  on  the  outside  of 
any  disk  or  CD  ROM  you  submit,  and 
in  any  cover  letter  accompanying  the 
disk  or  CD  ROM.  This  ensures  that  you 
can  be  identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPAs  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  However,  if  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  and  cannot  contact  you  for 
clarification.  EPA  may  not  be  able  to 
further  consider  your  comment. 

/.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 
EPA's  preferred  method  for  receiving 


comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,  "  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OAR-2003-0049.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epa.gov.  Attention  Air  Docket 
ID  No.  OAR-2003-0049.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's 
e-mail  system  is  not  an  'anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  are  thus  made 
available  in  EPA's  electronic  public 
docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
only  in  either  WordPerfect  or  ASCII  file 
format.  Please  avoid  the  use  of  special 
characters  and  any  form  of  encryption, 
as  this  may  adversely  affect  our  ability 
to  read  these  submissions. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  Air  Docket. 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0049. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  two  copies  of  your  comments  to: 
EPA  Docket  Center,  Room  B102,  EPA 
West  Building,  1301  Constitution 
Avenue.  NW..  Washington,  DC. 
Attention  Air  Docket  ID  No.  OAR-2003- 
0049.  Such  deliveries  can  only  be 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in 
Section  I.B.I. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-1741.  Attention  Docket  ID 
No.  OAR-2003-0049. 

D.  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 


or  by  e-mail.  Send  or  deliver 
information  identified  as  "CBI  only"  to 
the  following  address:  Attention:  Meg 
Patulski,  State  Measures  and  Conformity 
Group.  Transportation  and  Regional 
Programs  Division.  U.S.  Environmental 
Protection  Agency,  2000  Traverwood 
Road,  Ann  Arbor^  MI  48105.  Docket  ID 
No.  OAR-2003-0049.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
publicly  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  indicating  that  it  does  not 
contain  CBI.  Information  not  marked  as 
CBI  will  be  included  in  the  public 
docket  and  EPA's  electronic  public 
docket  without  prior  notice.  If  vou  have 
any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  vour 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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II.  Background  on  the  Transportation 
Conformity  Rule 

A   What  Is  Transportation  Conformity^ 

Trdnsportation  conformity  is  required 
under  Clean  Air  Act  section  176(c)  (42 
LJ.S.C.  750R(r))  to  ensure  that  federally 
supported  highway  and  transit  project 
activities  are  consistent  with  ("conform 
to")  the  purpose  of  the  state  air  qualitv 
implementation  plan  (SIP).  Conformity 
currently  applies  under  EPA's  rules  to 
areas  that  are  designated  nonattainment, 
and  those  redesignated  to  attainment 
after  1990  ("maintenance  areas"  with 
plans  developed  under  Clean  Air  Act 
section  175  A)  for  the  criteria  pollutants: 
ozone,  coarse  particulate  matter  (PMio), 
carbon  monoxide  (CO),  and  nitrogen 
dioxide  (NO;).  Today's  proposal  would 
also  apply  the  conformity  rule 
provisions  in  fine  particulate  matter 
(PM:  0  areas.  Conformity  to  the  purpose 
of  the  SIP  means  that  transportation 
activities  will  not  cau.se  new  air  quality 
violations,  worsen  existing  violations,  or 
delay  timely  attainment  of  the  relevant 
national  ambient  air  qualitv  standards 
(NAAQS  or  "standards").  EPA's 
transportation  conformity  rule 
establishes  the  criteria  and  procedures 
for  determining  whether  transportation 
activities  conform  to  the  ,SIP. 

EPA  first  promulgated  the 
transportation  conformitv  rule  on 
November  24,  199,3  (58  FR  62188),  and 
subsequently  published  a 
comprehensive  set  of  amendments  on 
.August  15.  1997  (62  FR  43780)  that 
clarified  and  streamlined  language  from 
the  1993  rule.  EPA  has  made  other 
smaller  amendments  to  the  rule  both 
before  and  after  the  1997  amendments. 


On  June  30,  2003,  EPA  published  a 
proposal  that  would  amend  the  current 
conformity  rule  to  be  consistent  with  a 
March  2,  1999,  U.S.  Court  of  Appeals 
decision  (68  FR  38974).  The  "court 
proposal"  also  included  several 
proposed  amendments  to  regulatory 
provisions  that  did  not  directly  result 
from  the  court  decision.  EPA  has  not  vet 
taken  a  final  action  on  this  proposed 
rulemaking.  We  are  reviewing  the 
public  comments  on  the  court  proposal 
and  will  promulgate  a  final  rule  in  the 
future. 

Today's  proposal  should  be 
considered  a  separate  action  from  the 
June  30,  2003  court  proposal.  However, 
some  sections  and  paragraphs  of  the 
conformity  rule  are  addressed  in  both 
proposals.  For  those  sections,  EPA  has 
repeated  the  court  proposal's  regulators- 
language  in  today's  proposal  along  with 
the  proposed  revisions  that  address  the 
conformity  requirements  in  8-hour 
ozone  and  PM;  s  areas. 

Other  changes  to  the  conformity 
program  could  occur  through  the 
reauthorization  of  the  Surface 
Transportation  Act,  currently  entitled 
the  Transportation  Equitv  Act  for  the 
21st  Century  (TEA-21).  However,  EPA 
believes  it  is  prudent  to  expeditiously 
pursue  the  regulatory  changes  proposed 
today  to  ensure  that  entities  subject  to 
conformity  for  the  new  air  quality 
standards  understand  applicable 
requirements  as  close  to  area 
designations  as  possible.  EPA  will 
continue  to  monitor  the  proposed 
reauthorization  proposals  for  their 
potential  impact  on  the  conformitv 
regulation.  If  statutory  amendments  to 
the  conformity  program  result  fi-om 


TEA-21  reauthorization,  EPA  would 
take  appropriate  action  to  address  such 

changes. 

EPA  has  consulted  with  the 
Department  of  Transportation  (DOT), 
our  federal  partners  in  implementing 
the  transportation  conformitv 
regulation,  in  developing  this 
rulemaking,  and  DOT  concurs  with  this 
proposal.  EPA  has  also  met  with  state 
and  local  transportation  and 
environmental  organizations  to  discuss 
this  rulemaking.  The  proposal  reflects 
our  consideration  of  the  comments  that 
we  received  through  these  stakeholder 
discussions.  Documentation  of  these 
stakeholder  meetings  and  specific 
comments  are  included  in  the  docket  for 
this  rulemaking. 

B.  Whv  Is  EPA  Conducting  This 
Rulemaking? 

EPA  has  developed  new  8-hour  ozone 
and  PM;  <  air  quality  standards,  and 
anticipators  designating  areas  as 
nonattainment  for  these  new  standards 
in  April  and  December  2004, 
respectively.  EPA  is  conducting  this 
rulemaking  to  provide  clear  guidance 
and  rules  for  implementing  conformity 
for  these  standards.  Some  of  the 
proposed  revisions  to  the  current 
regulation  would  provide  more  options 
and  flexibility  in  demonstrating 
conformity.  Other  proposed  changes 
would  also  apply  to  existing  1 -horn- 
ozone,  CO,  PMio  and  NO; 
nonattainment  and  maintenance  areas. 

The  following  table  provides  a 
roadmap  for  determining  whether  a 
specific  proposal  included  in  this 
rulemaking  would  apply  in  your  area. 


Type  of  area 


8-hour  ozone 


Issue  being  addressed  in  this  proposal 


Preamble 

section 


Proposed 

regulatory 

section 


PM:, 


Conformrty  grace  period , III.A 

Revocation  of  1  hour  ozone  standard  m.B 

Early  Action  Compacts HI.C 

Baseline  yea-  test |v.B 

Build/no-build  test  (marginal  and  below  classifications  and  subpart  1  areas)  IV.C 

Regional  conformit>  tests  (moderate  and  above  classifications)  IV.D 

Regional  Contormity  tests  (areas  without  1-hour  ozone  budgets)  v' 

Regional  conformity  tests  (areas  with  1-hour  ozone  budgets  VI 

Definitions XIV.  A. 

Insignificance XIV. B 

Transportation  plan  and  modeling  requirements  (moderate  and  atx)ve  classifica-  XIV.D 

tionsi 

Non-federal  protects  (for  isolated  rural  areas  only)  XIV.F 

Applicability     IIIA 

Conformity  grace  period III.A 

Baseline  year  test  IV.B 

Build; no-buila  test  \\/:C 

Regional  confonnity  tests VII 


§93.102(d) 

No  proposed  regulatory 
amendments 

No  proposed  regulatory 
amendments. 

§93. 11 9(b). 

§93.1 19(b)(2). 
i§  93. 11 9(g)(2). 
I  §93.1 19(b)(1). 

§93  109(k). 

§93  109(e). 

§93.101 

§93,109(d). 
.  §93.121(0. 

§93. 106(b). 
'  §93.122(c). 
j  §93  121(b)(1). 
I  §93. 102(b)(1). 

§93. 102(d) 

§93  119(e) 

§93.119(8) 
j§  93.1 19(g)(2) 
I  §93.109(1) 
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Type  of  area 


Issue  being  addressed  in  this  proposal 


Precursors  in  regional  analyses  

Re-entrained  -oaQ  dust  in  regional  analyses 


Constrbction-reiated  fugitive  dust  in  regional  analyses 

Compliance  with  SIP  control  measures  

Hot-spots  i_ 


Definitions 

insignificance 


Preamble 
section 


VIII 

IX 

X 
XI 
XII 

XIV.A 
XIV.B 


1-hour  ozone 


Non-federal  pro]ects  (for  isolated  rural  areas  only)  XIV. F 

Revocation  of  vhour  ozone  standard  \\\q 

Build  no-buiid  test   ^larginal  and  below  classifications)  |V.C 

Regional  confcmity  tests  (moderate  and  atxive  classifications)  I  IV.D 


Definitions 
Insignificance 


Limited  maintenance  plans 


XIV.A 
XIV.B 

XIV.C 


PM,„ 


Transportation  plan  and  modeling  requirements  (moderate  and  above  classifica-    XIV  D 
tionsi 

Non-federal  projects  (for  isolated  rural  areas  only)  

Clarification  to  use  of  approved  budgets  in  conformity  

Build  no-buiid  test   


XIV. F 
XIV. G 
IV.C 


Compliance  with  SIP  control  measures  (Request  for  information  only) 

Hot-spots 

Clarification  to  Precursors  


Definitions 

Insignificance 


Limited  maintenance  plans 


CO 


Non-federai  p'Oiects  ifor  isolated  rural  areas  only)  

Cla.nfication  to  use  ot  approved  budgets  in  conformity 

Bu'ld.no-build  test  ilower  CO  classifications) 


Regional  conformity  tests  (higner  CO  classifications) 
Definitions 


Insignificance    

Limited  maintenance  plans 


NO; 


Transportation  plan  and  modeling  requirements  (moderate  and  senous  classifica- 
tions; 

Non-federal  projects  (for  isolated  ^ural  areas  only)  

Clarification  to  use  of  approved  budgets  in  conformity  "^^'^^^^. 

Build,  no-build  test 


Definitions  

Insignificance 


Non-federal  projects  (for  isolated  rural  areas  only)  ...... 

Clarification  to  use  of  approved  budgets  in  conformity 


XI 

XIII 

XIV.E 

XIV.A  & 
XIV.B  & 

XIV.C 


XIV.F 

XtV.G 
IV.C 

IV.D 

XIV.A 

XIV.B 

XIV.C 


XIV.D 

XIV.F 
XIV.G 
IV.C 

XIV.A 
XIVB 

XIV.F 
XIV.G 


Proposed 

regulatory 
section 


§93. 102(b)(2) 

§93. 11 9(f) 

§93, 102(b)(3) 

§93-119(f) 

§93, 122(f) 

§93,117 

No  proposed  regulatory 

amendments. 
§93.101 
§93.109(k). 
§93.121(c). 
§93  121(b)f1) 
No  proposed  regulatory 

amendments 
§93-119(b)(2), 
§93. 119(g)(2), 
§93. 119(b)(1). 
§93.101 
§93  109(k) 
I  §93.121(c). 
§93.101, 
§93,1090). 
§93. 121(c). 
§93, 106(b). 
§93, 122(c). 
§93. 121(b)(1). 
§93.1 09(c). 
§93, 119(d). 
§93.1 19(g)(2). 
No  proposed  regulatory 

amendments 
No  proposed  regulatory 

amendments. 
§93,102(b)(2). 
§93.1 19(f)(5). 
§93,101. 
§93.109(k). 
§93.121(0 
§93,101 
§93.1090). 
§93.121(c), 
§93,121(b)(1). 
§93, 109(g), 
§93, 119(c), 
§93.1 19(g)(2). 
§93.119(c)(1). 
§93.101. 
§93,109(k) 
§93.121(01 
§93,101 
§93,1090). 
§93,121(0), 
§93. 106(b) 
§93.122(0) 
§93. 121(b)(1). 
§93. 109(f). 
§93.119(d) 
§93.1 19(g)(2). 
§93.101 
§93,109(k), 
§93. 121(c). 
§93. 121(b)(1). 
j  §93.109(h). 


This  table  illustrates  which  parts  of  the 
prrjpnsdl  are  rele\ant  for  various 
pollutants  and  standards.  Please  note 
that  Sections  \'.-V'II.  provide  stand- 
alone descriptions  of  the  proposed 


emissions  tests  for  PM2  s  areas  and 
8-hour  ozone  areas  with  and  without 
existing  1-hour  ozone  SIPs.  For 
e.xample,  if  your  area  expects  only  to  be 
designated  nonattainment  under  the 


PM2.5  standard,  you  should  read  section 
VII.  but  not  sections  V.  and  \'I  (for 
8-hour  ozone  areas).  EPA  believes  that 
any  redundancy  between  these  sections 
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is  warranted  to  assist  readers  who  may 
not  need  to  read  the  entire  proposal. 

C.  Dors  This  Proposal  Include  the  Entire 
Transportation  Conformity  Regulation? 

No.  The  proposed  regulatory  text  is 
limited  to  proposed  changes  to  affected 
portions  of  the  conformity  rule. 
However,  a  complete  version  of  the 
conformity  rule  is  available  to  the 
public  on  our  transportation  conformity 
website  listed  in  Section  l.B.2.  of  this 
proposal.  The  complete  version  is 
intended  to  help  reviewers  understand 
today's  proposed  changes  in  context 
with  the  June  30,  2003  conformity 
proposal  and  other  existing  rule  sections 
that  are  not  proposed  to  be  changed. 

III.  Conformit\'  Grace  Period  and 
Revocation  of  the  1-Hour  Ozone 
Standard 

A.  When  Will  Conformity  Apply  for  the 
8-Hour  Ozone  and  PA/;  5  Standards? 

Conformity  applies  one  year  after  the 

effective  date  of  EPA's  initial 
nonattainment  designation  for  a  given 
pollutant  and  standard  This  one-year 
conformity  grace  period  is  provided  by 
Clean  Air  Act  section  176(c)(6)  and 
§  93.102(d)  of  the  conformity  regulation. 

Section  93.102(d)  currentlv  addresses 
newly  designated  nonattainment  areas 
for  ozone.  CO,  PM|,,  and  NO;.  This 
proposal  would  add  PM25  to  §  93.102(d) 
of  the  conformity  rule  even  though  the 
grace  period  is  alread\'  available  to  all 
newly  designated  nonattainment  areas 
as  a  matter  of  law.  Today's  proposed 
change  would  simply  reflect  the 
statutory  flexibility  in  the  regulation. 

Although  the  same  pollutant,  the 
8-hour  and  1-hour  ozone  standards  are 
different  NAAQS.  Therefore,  everv  area 
that  is  designated  nonattainment  for  the 
8-hour  ozone  standard  will  also  have  a 
1-year  grace  period  before  conformity 
applies  for  that  standard,  even  if  the 
area  was  designated  nonattainment  for 
the  1-hour  ozone  standard,  .-^reas 
currently  subject  to  conformity  for  the  1- 
hour  ozone  standard  would  continue  to 
be  subject  to  such  requirements  during 
the  1-year  grace  period  for  the  8-hour 
ozone  standard,  EP.-\  anticipates 
designating  areas  for  the  8-hour  ozone 
standard  in  April  2004.  If.  for  example. 
designations  have  a  30-day  delayed 
effective  date,  conformity  for  the  8-hour 
ozone  standard  would  begin  to  apply  in 
May  2005.  since  under  EPA's 
regulations  the  one-year  grace  period 
begins  upon  the  effective  date  of  an 
area's  designation.  EPA  is  proposing  to 
include  new  regulatory  definitions  for 
the  1-hour  and  8-hour  ozone  standards 
in  §93.101.  These  proposed  definitions 
are  consistent  with  how  the  standards 


are  described  in  existing  EPA 
regulations  at  40  CFR  50,9  and  40  CFR 
50.10.  respectively. 

Similarly.  ever\'  area  that  is 
designated  nonattainment  for  the  PM2  5 
standard  will  have  a  one-year  grace 
period  before  conformity  applies  for  that 
standard.  EPA  plans  to  designate  areas 
for  PM25  by  December  2004.  Under 
today's  proposed  §  93.102(b),  the 
conformity  rule  would  apply  in  areas 
designated  nonattainment  for  PM;  5, 
Therefore,  conformity  for  the  PM;  5 
standard  would  apply  beginning  in 
January  2006.  for  example,  if  a  30-day 
effective  date  is  provided  in  accordance 
with  §  93.102(d).  It  is  important  to  note 
that  PMio  is  a  different  pollutant  than 
PM;  5,  and  today's  proposal  does  not 
affect  the  applicability  and  general 
implementation  of  conformity  in  PMlO 
nonattainment  and  maintenance  areas. 

EPA  anticipates  that  some  areas  will 
be  designated  as  nonattainment  for  both 
the  8-hour  ozone  and  PM;  5  standards. 
In  these  areas,  conformity  for  the  8-hour 
ozone  standard  will  apply  one  year  after 
the  effective  date  of  the  area's  8-hour 
ozone  designation,  while  conformity  for 
PM;  s  will  apply  one  year  after  the 
effective  date  of  the  area's  PM;  5 
designation. 

The  following  discussion  provides 
more  details  on  the  application  of  the 
one-year  conformity  grace  period  in 
specific  types  of  newly  designated 
nonattainment  areas — metropolitan, 
donut,  and  isolated  rural  areas. 

1 .  Metropolitan  Areas 

Metropolitan  areas  are  urbanized 
areas  that  have  a  population  greater  than 
50.000  and  a  designated  metropolitan 
planning  organization  (MPO) 
responsible  for  transportation  planning 
per  23  U.S.C.  134.  In  general,  within  one 
year  after  the  effective  date  of  the  initial 
nonattainment  designation  for  a  given 
pollutant  and  standard,  the  area's  MPO 
and  DOT  must  make  a  conformity 
determination  with  regard  to  that 
pollutant  and  standard  for  the  area's 
transportation  plan  and  TIP.  If,  at  the 
conclusion  of  the  one-year  grace  period, 
the  MPO  and  DOT  have  not  made  a  plan 
and  TIP  conformity  determination  for 
the  relevant  pollutant  and  standard,  the 
area  would  be  in  a  conformity  "lapse." 
As  described  in  section  IIl.B.,  MPOs 
must  continue  to  meet  conformity 
requirements  for  the  1-hour  ozone 
standard  for  plan.  TIP.  and  project 
approvals  made  up  until  the  time  that 
the  1-hour  standard  is  revoked. 

During  a  conformity  lapse,  only 
certain  projects  can  receive  additional 
federal  funding  or  approvals  to  proceed. 
Such  projects  include:  exempt  projects 
(e.g.,  safe.ty  projects)  listed  in  §§  93,126, 


93,127  and  93.128  of  the  current 
conformity  rule;  transportation  control 
measures  in  an  approved  SIP;  and, 
projects  or  project  phases  (e.g.,  right-of- 
way,  final  design,  construction)  that 
received  all  required  federal  funding  or 
approval  prior  to  the  conformity  lapse. 
The  practical  impact  of  a  conformity 
lapse  will  vary  on  an  area-by-area  basis. 
For  additional  information  on  projects 
that  can  proceed  during  a  conformity 
lapse,  see  the  following  guidance 
memoranda  that  implement  the  March 
2,  1999  U.S.  Court  of  Appeals  decision 
that  affected  related  provisions  of  the 
conformity  rule:  DOTs  Januarx'  2.  2002 
guidance,  published  in  the  Federal 
Register  on  February  7.  2002  (67  FR 
5882);  DOT'S  May  20,  2003,  and  FTA's 
April  9,  2003,  supplemental  guidance 
documents:  as  well  as  EPA's  May  14, 
1999  guidance  memorandum.  EPA 
proposed  to  incorporate  this  existing 
guidance  into  the  conformitv  regulation 
on  June  30,  2003  (68  FR  38974).  A  copy 
of  this  proposed  rulemaking,  as  well  as 
the  guidance  listed  above,  can  be 
downloaded  from  EPA's  transportation 
conformity  Web  site  listed  in  section 
I.B,2,  of  this  proposal. 

2.  Donut  Areas 

For  the  purposes  of  conformity,  a 
"donut"  area  is  the  geographic  area 
outside  a  metropolitan  planning  area 
boundary,  but  inside  a  designated 
nonattainment  or  maintenance  area 
boundary-  that  includes  an  MPO.  The 
conformity  requirements  for  donut 
areas,  including  the  application  of  the 
one-year  conformity  grace  period,  are 
generally  the  same  as  those  for 
metropolitan  areas.  Within  one  year 
after  the  effective  date  of  an  area's  initial 
nonattainment  designation,  the  existing 
and  planned  transportation  network  for 
the  donut  portion  of  the  area  (as  well  as 
for  the  metropolitan  portion  of  the  area) 
must  demonstrate  conformity,  or 
conformity  of  the  metropolitan 
transportation  plan  and  TIP  will  lapse 
as  discussed  above,  and  the  entire 
nonattainment  area  will  be  unable  to 
obtain  additional  project  funding  and 
approvals  at  that  time. 

'To  demonstrate  conformity  of  its  plan 
and  TIP.  the  adjacent  MPO  must  include 
in  its  regional  emissions  analysis  the 
emissions  from  the  donut  area's 
proposed  transportation  network  and 
planned  project  activities.  To 
demonstrate  conformity  of  projects  in 
the  donut  portion,  such  projects  must 
have  been  included  in  the  regional 
emissions  analysis  that  supports  the 
conformity  determination  of  the 
metropolitan  area's  plan  and  TIP.  In 
nonattainment  and  maintenance  areas 
with  a  donut  portion,  the  MPO  and 
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State  DOT  may  choose  to  include  donut 
area  projects  in  the  MPO's  plan  and  TIP. 
However,  this  approach  is  not  required 
by  either  DOT's  planning  regulations  or 
the  conformity  rule. 

The  interagency  consultation  group 
for  each  newly  designated 
nonattainment  area  that  includes  a 
donut  portion  should  determine  how 
best  to  consider  the  donut  area 
transportation  system  and  new  donut 
area  projects  in  the  MPO's  regional 
emissions  analvses  and  conformity 
determinations.  For  more  discussion  on 
how  conformity  determinations  should 
be  made  for  donut  areas,  see  the 
preamble  to  the  original  conformity  rule 
published  on  November  24.  1993  (58  FR 
62207). 

3.  Isolated  Rural  Areas 

Isolated  rural  nonattainment  and 
maintenance  areas  are  areas  that  do  not 
contain  or  are  not  part  of  any 
metropolitan  planning  area  as 
designated  under  23  U.S.C.  134  and  49 
U.S.C.  5303.  Isolated  rural  areas  do  not 
have  metropolitan  transportation  plans 
orTIPs  required  under  23  U.S.C.  134 
and  49  U.S.C.  5303  and  5304  for  any 
portion  of  the  area,  and  do  not  have 
projects  that  are  part  of  the  emissions 
analysis  of  any  MPO's  metropolitan 
transportation  plan  or  TIP.  Projects  in 
such  areas  are  instead  included  only  in 
statewide  transportation  improvement 
programs  (STIPs)  and  statewide 
transportation  plans,  when  appropriate. 

Like  all  newly  designated 
nonattainment  areas,  the  one-year 
conformity  grace  period  will  begin  on 
the  effective  date  of  an  isolated  rural 
areas  initial  nonattainment  designation. 
However,  because  these  areas  do  not 
have  federally  required  metropolitan 
transportation  plans  and  TIPs.  they  are 
not  subject  to  the  frequency 
requirements  for  conformity 
determinations  on  plans  and  TIPs 
specified  in  §  93. 104(b).  (c)  and  (e)  of 
the  current  rule.  Instead,  conformity 
determinations  in  isolated  rural  areas 
are  required  only  when  a  non-exempt 
FHWA/FTA  project(s)  needs  funding  or 
approval.  Therefore,  although  the  one- 
year  conformity  grace  period  is  available 
to  isolated  rural  areas,  no  conformity 
consequences  may  apply  upon  the 
e.xpiration  of  the  one-year  grace  period 
because  these  areas  mav  not  have  any 
projects  that  require  funding  and 
approval  at  that  time. 

In  fact,  many  isolated  rural  areas  may 
not  have  a  transportation  project  in  need 
of  federal  funding  or  approval  for  some- 
time after  the  one-year  grace  period  has 
ended,  and  therefore,  will  not  have  to 
demonstrate  conformity  before  that 
time.  Once  the  conformity  grace  period 


has  expired,  a  conformity  determination 
will  only  be  required  in  such  areas  the 
next  time  a  non-exempt  project  needs 
funding  or  approval.  For  non-exempt 
FHWA/FTA  projects,  a  conformity 
determination  is  normally  required 
before  the  National  Envirormiental 
Policy  Act  (NEPA)  process  is  completed, 
since  NEPA  is  typically  the  first  stage 
requiring  approval  in  a  federal  project's 
development.  However,  isolated  rural 
areas  that  are  newly  designated  as 
nonattainment  may  also  be  required  to 
demonstrate  conformity  for  subsequent 
funding  and  approvals  for  project 
phases  {e.g..  right-of-way  acquisition, 
final  design,  construction)  that  occur 
after  the  grace  period  has  ended,  if  these 
projects  have  not  yet  been  included  in 
a  conformity  determination  and  regional 
emissions  analysis  for  the  relevant 
pollutant  and  standard.  For  more 
information  on  the  conformity 
requirements  for  isolated  rural  areas,  see 
§93.109(g]  of  the  current  conformity 
regulation;  corresponding  discussions 
on  how  to  demonstrate  conformity  in 
isolated  rural  areas  can  also  be  found  in 
the  preambles  to  the  November  24,  1993 
transportation  conformity  final  rule  (58 
FR  62207)  and  the  August  15.  1997  final 
rule  (62  FR  43785).  Please  note  that  the 
current  rule's  §93. 109(g)  would  become 
§  93.109(1)  under  today's  proposal,  due 
to  other  proposed  revisions  and 
additions  to  this  regulatory  section.  The 
proposed  changes  to  §  93.109  do  not 
change  the  basic  conformity 
requirements  for  isolated  rural  areas. 

B.  When  Does  Conformity  Stop 
Applying  for  the  1  -Hour  Ozone 
Standard? 

EPA  proposed  in  a  separate 
rulemaking  to  revoke  the  1-hour  ozone 
standard — in  whole  or  in  part — one  year 
after  the  effective  date  of  EPA's  8-hour 
ozone  standard  designations  (June  2, 
2003.  68  FR  32819).  Today's  conformity 
proposal  is  consistent  with  the 
revocation  options  in  the  June  2003 
proposal,  but  does  not  seek  additional 
comment  on  the  proposed  revocation 
options. 

Clean  Air  Act  section  176(c)(5) 
requires  conformity  only  in  areas  that 
are  designated  nonattainment  or 
maintenance  for  a  given  pollutant  and 
standard.  Therefore,  under  either  of  the 
revocation  options  in  EPA's  proposed 
8-hour  ozone  implementation  rule, 
conformity  for  the  1-hour  ozone 
standard  would  no  longer  apply  in 
existing  1-hour  ozone  nonattainment 
and  maintenance  areas  once  the 
standard  and  area  designations  are 
revoked.  The  proposed  one-year  delay 
in  the  revocation  of  the  1-hour  ozone 
standard  is  linked  to  the  one-year 


statutory-  conformity  grace  period  for 
newly  designated  8-hour  ozone 
nonattainment  areas.  To  preserve  the 
progress  that  areas  have  made  in 
achieving  clean  air  to  date,  EPA  believes 
that  1-hour  ozone  nonattainment  and 
maintenance  areas  should  continue  to 
ensure  that  transportation  activities 
conform  to  the  existing  1-hour  ozone 
standard  until  conformity  for  the  new 
8-hour  ozone  standard  applies. 

During  the  one-year  grace  period, 
areas  that  are  currently  subject  to  the 
1-hour  ozone  standard  must  continue  to 
adhere  to  1-hour  conformity 
requirements.  Additionally,  areas 
should  consider  at  what  point  they  will 
determine  conformity  for  the  8-hour 
ozone  standard.  For  example,  if  a 
conformity  determination  is  made  in 
June  2004.  an  area  may  choose  to 
demonstrate  conformity  for  the  1-hour 
ozone  standard  and  address  the  8-hour 
ozone  standard  at  a  later  date  near  the 
end  of  the  one-year  grace  period.  In 
contrast,  if  a  conformity  determination 
is  made  in  January  2005.  an  area  may 
choose  to  demonstrate  conformity  for 
both  ozone  standards  because  of  the 
approaching  end  of  the  one-year  grace 
period. 

Under  EPA's  June  2003 
implementation  proposal,  when  the 
1-hour  standard  is  revoked,  conformity 
would  no  longer  apply  for  either  ozone 
standard  in  areas  that  are  attaining  the 
8-hour  ozone  standard.  See  EPA's 
proposed  8-hour  implementation  rule 
for  more  discussion  on  the  proposed 
options  for  revoking  the  1-hour  ozone 
standard  (June  2,  2003;  68  FR  32818- 
32825). 

C.  When  and  for  What  Ozone  Standard 
Does  Conformity  Apply  in  Areas  With 
an  Early  Action  Compact  for  the  S-Hour 
Ozone  Standard? 

Areas  that  are  violating  the  8-hour 
ozone  standard  but  are  attaining  the 
1-hour  ozone  standard — including 
1-hour  ozone  maintenance  areas — were 
eligible  for  an  Early  Action  Compact 
(EAC)  as  described  in  EPA's  November 
14.  2002  memorandum  entided. 
"Schedule  for  8-Hour  Ozone 
Designations  and  its  Effect  on  Early 
Action  Compacts  "  and  EPA's  June  2, 
2003  proposal  for  the  implementation  of 
the  8-hour  ozone  standard  (68  FR 
32859-32860). 

For  areas  participating  in  an  EAC. 
EPA  plans  to  provisionally  defer  the 
effective  date  of  the  area's  8-hour  ozone 
nonattainmtjnt  designation  into  the 
future.  The  deferral  of  the  8-hour 
designation  effective  date  is  contingent 
upon  the  participating  area's  adherence 
to  all  the  terms  and  milestones  of  its 
EAC.  If  the  EAC  area  attains  the  8-hour 
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ozone  standard  by  December  2007.  EPA 
would  take  action  in  Spring  2008  to  end 
the  deferred  nonattainment  designation 
effective  date  and  replace  it  with  an 
attainment  designation  that  would 
become  effective  shortly  thereafter.  If, 
however,  an  area  misses  a  key  EAC 
milestone,  the  November  14.  2002 
memorandum  states  that  EPA  would 
retract  its  deferral,  and  the 
nonattainment  designaticm  would  be 
effective  shortly  after  the  missed 
milestone.  Neither  today's  proposal  nor 
the  [une  2.  2003  rulemaking  take 
comment  on  the  EAC  program  itself. 

A  deferred  effective  date  for  8-hour 
ozone  designations  in  areas  that  opted 
into  an  EAC  has  certain  implications  for 
when  conformity  applies  for  both  the  8- 
hour  and  1-hour  ozone  standards. 
Consistent  with  the  current  conformity 
rule  §  93.102(d)  and  Clean  Air  Act 
section  176(c)(6).  conformity  for  the 
8-hour  ozone  standard  would  not  apply 
until  one  year  after  the  effective  date  of 
an  EAC  area's  8-hour  nonattainment 
designation.  Therefore,  conformity  for 
the  8-hour  ozone  standard  would  apply 
in  an  EAC  area  only  if  the  area  fails  to 
meet  all  the  terms  and  milestones  of  its 
compact  and  the  nonattainment 
designation  becomes  effective.  In  this 
case,  conformity  for  the  8-hour  standard 
would  be  required  one  year  after  the 
effective  date  of  EPA's  nonattainment 
designation  that  would  occur  shortly 
after  a  missed  EAC  milestone. 
Conversely,  if  the  area  meets  all  of  the 
EAC  milestones  and  attains  the  8-hour 
ozone  standard  by  December  2007, 
conformity  for  the  B-hour  ozone 
standard  would  never  apply  since  the 
area's  ultimate  effective  designation 
would  be  attainment  for  the  8-hour 
ozone  standard. 

Conformity  for  the  1-hour  ozone 
standard  will  continue  to  apply  in  EAC 
areas  that  are  currently  1-hour  ozone 
maintenance  areas,  and  therefore  are 
required  to  demonstrate  conformity  for 
that  standard.  For  these  areas,  the 
effective  date  of  8-hour  designations 
would  be  deferred  and  the  1-hour 
standard  would  not  be  revoked.  If  a 
maintenance  area  meets  all  of  its  EAC 
milestones  and  attains  the  8-hour  ozone 
standard  by  December  2007.  conformity 
for  the  1-hour  standard  would  no  longer 
apply  once  EPA  revokes  that  standard 
one  year  after  the  effective  date  of  EPA's 
8-hour  attainment  designation  [i.e.. 
Spring  2009). 

If.  however,  a  1-hour  ozone 
maintenance  area  fails  to  meet  a 
milestone  in  its  EAC,  EPA  would 
remove  its  deferral  of  the  effective  date 
and  the  area's  8-hour  ozone 
nonattainment  designation  would 
become  effective  shortly  after  the 


missed  milestone.  Under  this  scenario, 
conformity  for  the  1-hour  ozone 
standard  would  continue  to  apply  for 
one  year  after  the  effective  date  of  EPA's 
nonattainment  designation,  at  which 
time  the  1-hour  ozone  standard  would 
be  revoked,  the  one-year  conformity 
grace  period  would  expire  and 
conformity  for  the  8-hour  ozone 
standard  would  begin  to  apply. 

IV.  General  Changes  in  Interim 
Emissions  Tests 

A.  Background 

Conformity  determinations  for 
transportation  plans  and  TIPs  as  well  as 
transportation  projects  not  from  a 
conforming  plan  and  TIP  must  include 
a  regional  emissions  analysis  that 
fulfills  certain  Clean  Air  Act  provisions. 
Section  176(c)  requires  that 
transportation  activities  in 
nonattainment  and  maintenance  areas 
must  not  worsen  air  quality.  In  addition, 
transportation  activities  in  ozone  and 
CO  areas  of  higher  nonattainment 
classifications  need  to  contribute 
emission  reductions  towards 
attainment. 

The  conformity  rule  provides  for 
several  different  regional  emissions 
analysis  tests  that  satisf}'  these  Clean  Air 
Act  requirements  in  different  situations. 
Once  a  SIP  with  a  motor  vehicle 
emissions  budget  ("budget")  is 
submitted  for  an  air  quality  standard 
and  EPA  finds  the  budget  adequate  or 
approves  it  as  part  of  the  SIP, 
conformity  is  demonstrated  using  the 
budget  test  for  that  pollutant  or 
precursor,  as  described  in  §93.118  of 
the  conformity  rule.  Before  an  adequate 
or  approved  SIP  budget  is  available, 
conformity  of  the  transportation  plan. 
TIP.  or  project  not  from  a  conforming 
plan  and  TIP  is  demonstrated  with  the 
interim  emissions  tests,  as  described  in 
§93.119. 

Today's  proposal  outlines  several 
options  for  completing  regional 
emissions  analyses  for  the  new- 
standards  before  SIP  budgets  for  these 
standards  are  available  According  to 
EPAs  proposed  implementation  rule 
(June  2,  2003.  68  PR  32830-32837). 
8-hour  ozone  nonattainment  areas  of 
moderate  and  above  classifications  and 
some  areas  designated  under  Clean  Air 
Act  subpart  1  would  have  two  or  three 
years  from  the  effective  date  of 
designations  to  submit  a  SIP  (either  for 
attainment  or  reasonable  further 
progress)  with  budgets  for  that  standard 
.■\reas  classified  as  marginal  and  some 
areas  designated  under  subpart  1  (those 
with  early  attainment  dates)  may  not 
have  8-hour  ozone  SIP  budgets  for  some 
time,  since  their  attainment  dates  would 


be  relatively  soon  after  the  date  of  their 
8-hour  ozone  designations  These  areas 
would  only  have  S-hour  ozone  SIP 
budgets  if  they  voluntarily  submitted  a 
control  strategy  SIP  or  submitted  a 
maintenance  plan  for  redesignation.  In 
addition.  EPA  currently  anticipates  that 
PM;  5  nonattainment  areas  would 
submit  a  SIP  with  budgets  within  three 
years  of  PM:  5  nonattainment 
designations. 

Therefore,  as  proposed,  conformity 
would  likely  apply  in  all  8-hour  ozone 
and  PM;  <  nonattainment  areas  before 
SIP  budgets  for  the  new  standards  are 
available,  and  during  this  time  period, 
interim  emissions  tests  would  be  used 
for  conformity  determinations.  It  is 
important  to  note  that  EPA  has 
historically  called  such  tests  the 
'emission  reduction  tests."  However, 
since  the  actual  reduction  of  emissions 
would  not  always  be  required  in  many 
areas  (as  described  below  and  in 
proposed  §93.119),  EPA  is  proposing  to 
change  "emission  reduction  test"  to 
"interim  emissions  test"  throughout  the 
conformity  regulation. 

The  following  paragraphs  generally 
describe  the  proposed  changes  to  the 
interim  emissions  tests  (under  §  93.119). 
Sections  V.,  VI.,  and  VII.  describe  the 
application  of  these  tests  in  different 
8-hour  ozone  and  PM2  s  areas  (under 
§93.109). 

B.  Baseline  Y'ear  Test  for  8-Hour  Ozone 
and  PM:  5  Areas 

1.  What  Are  We  Proposing? 

We  are  proposing  to  add  the  following 
tests  to  the  conformity  rule  for  use  in 
8-hour  ozone  and  PM:5  nonattainment 
areas: 

•  The  'less-than-2002  emissions  " 
test,  and 

•  The  ■'no-greater-than-2002 
emissions"  test. 

Under  these  interim  emissions  tests, 
conformity'  would  be  demonstrated  if 
the  emissions  from  the  proposed 
transportation  system  are  less  than  or  no 
greater  than  2002  motor  vehicle 
emissions  in  a  given  area.  Proposed 
regulatory  text  for  the  2002  baseline 
year  tests  can  be  found  in  i^  93.119.  See 
Sections  V.-VII.  for  how  these  tests  are 
proposed  to  be  apphed  in  8-hour  ozone 
and  PM;  5  areas. 

Although  today's  action  proposes  no 
substantive  change  to  the  1990  baseline 
year  tests  for  existing  areas,  §93.119  has 
been  reorganized  to  also  include  the 
provisions  for  new  8-hour  ozone  and 
PMt  5  areas. 

2  Why  Are  We  Proposing  These 
Changes? 

EPA  believes  that  the  year  2002  is 
more  appropriate  than  the  year  1990  in 
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meeting  Clean  Air  Act  provisions  in 
new  8-hour  ozone  and  PM:  5  areas. 
Under  the  statute,  transportation 
activities  in  nonattainment  and 
maintenance  areas  cannot  increase  the 
frequency  or  severity  of  air  quality 
violations.  EPA  selected  the  year  1990 
as  the  baseline  year  for  nonattairmient 
areas  under  the  existing  standards,  since 
that  was  the  baseline  vear  for  many 
requirements  in  the  Clean  Air  Act 
Amendments  of  1990.  including  the 
base  year  for  SIP  inventories.  It  was  also 
the  vear  that  the  relevant  Clean  Air  Act 
legislation  was  enacted.'  However,  1990 
has  little  relevance  as  a  baseline  year  for 
emissions  under  the  new  standards.. 
Therefore,  EPA  has  preliminarilv " 
selected  2002  as  the  baseline  year  for 
SIP  inventories  under  the  new  8-hour 
ozone  and  PMj  <;  standards.  EPA's 
November  18,  2002  memorandum, 
"2002  Base  Year  Emission  Inventory  SIP 
Planning:  8-hr  Ozone.  PM. .,  and 
Regional  Haze  Programs,"  identifies 
2002  as  the  anticipated  emission 
inventory  base  year  for  the  SIP  planning 
process  to  address  both  of  these 
pollutants  and  standards.  In  addition, 
EPA's  8-hour  ozone  implementation 
rule  proposes  2002  as  the  base  year  for 
8-hour  ozone  SIP  inventories  (June  2. 
2003,  68  FR  32810).  The  2002  SIP 
inventories  would  provide  the  baseline 
level  of  motor  vehicle  emissions  in  2002 
to  complete  either  proposed  baseline 
year  test.  In  addition.  EPA's  memo 
explains  that  'the  selection  of  2002 
harmonizes  dates  for  other  reporting 
requirements,  e.g..  EPA's  Consolidated 
Emissions  Reporting  Rule  (CERR)  that 
requires  submission  of  emission 
inventories  every  three  vears:  2002  is 
one  of  the  required  years  for  such 
updates."  Therefore,  coordinating 
conformity's  baseline  with  other  data 
collection  and  inventorv  requirements 
would  allow  state  and  local 
governments  to  use  their  resources  more 
efficiently. 

Under  §93.105(c)(lKi)  of  the  current 
rule,  the  interagency  consultation 
process  would  be  used  to  determine  the 
latest  assumptions  and  models  for 
generating  2002  motor  vehicle 
emissions  to  complete  either  baseline 
year  test.  In  general,  the  2002  baseline 
year  test  can  be  completed  with  the 
baseline  year  SIP's  2002  motor  vehicle 
emissions  inventory,  if  the  SIP  has  been 
submitted  in  time  for  the  current 
conformity  determination.  If  the  SIP  has 


'  Please  note  that  PM...  areas  can  use  an  alternate 
twsehne  year  for  conformity  if  the  applicable  SIP  is 
based  on  a  baseline  inventory  from  a  different 
calendar  year  (40  CFR  93  n9(c)(2)|  EPA  is  not 
proposing  to  offer  an  alternate  baseline  year  for 
PM;  f  areas  since  all  PM: .  areas  should  be 
establishing  2002  baseline  SIP  inventories. 


not  been  submitted,  conformity  could  be 
completed  using  draff  2002  baseline 
year  emissions  from  a  SIP  inventory 
under  development.  Alternatively,  an 
MPO,  in  consultation  with  state  and 
local  air  agencies,  could  develop  2002 
baseline  year  emissions  as  part  of  the 
conformity  analysis.  Whatever  the 
source,  the  2002  baseline  year  emissions 
level  that  is  used  in  conformity  must  be 
based  on  the  latest  planning 
assumptions  available  for  the  year  2002, 
the  latest  emissions  model,  and 
appropriate  methods  for  estimating 
travel  and  speeds  as  required  by 
§§93.110.  93.111  and  93.122  of  the 
current  conformity  rule. 

C.  Buiid/No-Build  Test  for  Existing  and 
New  Nonattainment  Areas 

1.  What  Are  We  Proposing? 

EPA  is  proposing  a  revised  build/no- 
build  test  for  certain  existing  and  new 
nonattainment  areas.  Under  the  current 
rule,  conformity  is  demonstrated  with 
the  "build-less-than-no-build"  test  for 
all  ozone,  CO,  PMio.  and  NO2  areas.  The 
proposal  would  amend  §93.119  to 
create  the  "build-no-greater-than-no- 
build  "  test,  where  conformity  would  be 
met  if  emissions  from  the  proposed 
transportation  system  ("build")  were 
less  than  or  equal  to  emissions  from  the 
existing  transportation  system  ("no- 
build"). 

Under  this  proposal,  the  build-no- 
greater-than-no-build  test  would  be 
available  to  the  following  subset  of  new 
and  existing  areas: 

•  8-hour  ozone  areas  of  marginal  and 
below  classifications. 

•  8-hour  ozone  areas  designated 
nonattairmient  under  Clean  Air  Act 
subpart  1, 

•  All  PM2  5  areas. 

•  1-hour  ozone  areas  of  marginal  and 
below  classifications. 

•  CO  areas  of  moderate  classification 
with  design  values  less  than  12.7  ppm. 

•  Not  classified  CO  areas, 

•  All  PMio  areas,  and 

•  All  NO2  areas. 

Sections  V..  VI.,  and  VII.  of  this 
proposal  provide  more  detail  regarding 
the  application  of  the  build/no-build 
test  in  various  8-hour  ozone  and  PM2  5 
areas. 

For  areas  that  would  be  using  the 
build-no-greater-than-no-build  test.  EPA 
is  also  proposing  to  modify  §  93.119(e) 
of  the  current  rule  so  that  a  regional 
emissions  analysis  would  not  be 
necessary  for  future  analysis  years 
where  the  build  (or  "action"  scenario) 
and  no-build  (or  "baseline  "  scenario) 
contain  exactly  the  same  transportation 
projects  and  planning  assumptions,  for 
the  reasons  described  below.  Such  a 


case  may  occur  in  smaller  areas  that  do 
not  have  projects  planned  for  later  years 
in  the  regional  emissions  analysis,  and 
population,  land  use,  economic,  and 
other  assumptions  do  not  change 
between  the  build  and  no-build 
scenarios  for  those  years.  Under  this 
proposal,  a  regional  emissions  analysis 
would  continue  to  be  required  for 
applicable  years  where  the  action  and 
baseline  scenarios  contain  different 
projects  and  assumptions. 

This  proposed  change  can  be  found  in 
§  93.119(g)(2)  of  the  proposed  regulatory 
text.  This  proposal  would  require  that 
the  conformity  determination  include 
documentation  that  a  regional  emissions 
analysis  is  not  completed  for  analysis 
years  in  which  no  new  projects  are 
proposed  and  no  change  in  planning 
assumptions  has  occurred. 

Finally.  §93.119  is  being  reorganized 
in  general  to  accommodate  the  above 
and  other  changes  articulated  in  this 
proposal  for  new  and  existing  areas. 

2.  Why  Are  We  Proposing  These 
Changes? 

EPA  believes  that  changing  the  build/ 
no-build  test  for  certain  areas  is 
consistent  with  Clean  Air  Act  section 
176(c)(3)(A)(iii)  which  specificallv 
requires  that  transportation  plans  and 
TIPs  contribute  to  annual  emissions 
reductions  only  in  the  higher 
classifications  of  ozone  and  CO  areas. 
This  statutory  provision  does  not  apply 
to  any  other  type  of  nonattainment  area. 

Instead,  all  other  areas  must 
demonstrate  only  that  transportation 
activities  do  not  cause  or  contribute  to 
new  violations,  increase  the  frequency 
or  severity  of  existing  violations,  or 
delay  timely  attainment,  pursuant  to 
Clean  Air  Act  section  176(c)(1)(B).  EPA 
believes  that  if  the  "build"  is  no  greater 
than  {i.e..  less  than  or  equal  to)  the  "no- 
build,"  that  such  a  demonstration  is 
made,  since  only  an  increase  in 
emissions  would  worsen  air  quality. 

This  change  to  the  build/no-build  test 
would  make  its  implementation 
consistent  with  the  implementation  of 
the  baseline  year  tests:  in  ozone  and  CO 
areas  of  higher  classifications,  expected 
emissions  from  the  proposed 
transportation  system  must  be  less  than 
emissions  in  the  baseline  year,  while  in 
all  other  areas,  expected  emissions  must 
be  no  greater  than  emissions  in  the 
baseline  year.  For  further  discussion  of 
the  rationale  for  how  and  where  the 
baseline  year  tests  apply,  please  refer  to 
the  preamble  to  the  januar}-  11.  1993 
proposed  rule  (58  FR  3782-3784)  and 
the  preamble  to  the  luly  9,  1996 
proposed  rule  (61  FR  361 16-361 17). 

Today's  proposal  would  provide 
flexibility  to  certain  areas  by  allowing 
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emissions  from  the  proposed 
transportation  system  to  be  less  than  or 
equal  tn  the  emissinns  from  the  current 
system,  rather  than  requiring  an  actual 
reduction  in  emissions  as  is  required  for 
ozone  and  CO  areas  with  higher 
classifications.  Where  the  Clean  Air  Act 
does  not  require  such  emission 
reductions.  EPA  believes  that  if 
transportation  activities  can  be  found  to 
conform  bv  producing  no  adverse 
impacts  on  the  number  and  severity  of 
air  quality  violations,  such  a 
demonstration  would  be  consistent  with 
the  Clean  Air  Act  requirements. 

The  proposal  would  also  reduce  the 
resource  burden  for  analvsis  vears 
where  no  new  projects  are  proposed  to 
be  completed  and  assumpticms  do  not 
change.  Under  the  current  rule,  a 
regional  emissions  analysis  is  required 
for  all  analysis  years,  even  if  no  new 
projects  are  proposed  for  analysis  years 
in  the  distant  future.  For  such  analysis 
years,  the  emissions  from  the  build  and 
no-build  scenarios  contain  the  same 
projects  and  assumptions,  and  therefore, 
result  in  exactly  the  same  level  of 
emissions. 

One  may  argue  that  it  would  be 
obvious  that  the  build-no-greater-than- 
no-build  test  is  passed  without 
calculating  the  emissions  for  such 
analysis  vears.  Furthermore,  the  Clean 
Air  Act  requirement  to  not  worsen  air 
quality  may  be  met  by  documenting  in 
the  conformity  determination  that 
projects,  assumptions,  and  thus 
emissions  would  remain  the  same  for 
affected  analysis  years.  On  the  other 
hand,  one  may  argue  that  a  build/no- 
build  regional  analysis  should  still  be 
completed  for  all  analysis  years  to 
inform  long-term  transportation  and  air 
quality  planning.  However  if  such 
information  is  deemed  appropriate, 
analyses  could  still  be  done  voluntarily. 
EPA  requests  comment  on  this  proposed 
change  to  the  build/no-build  analysis 
year  requirements. 

D.  Test  Options  for  Ozone  and  CO 
Nonattaintment  Areas  of  Higher 
Classifications 

1 ,  What  Are  We  Proposing? 

EPA  is  proposing  three  options  that 
would  affect  regional  emissions 
analyses  before  adequate  or  approved 
SIP  budgets  are  established  in  ozone 
and  CO  areas  of  higher  nonattainment 
classifications.  Under  the  current  rule. 
these  areas  are  required  to  complete 
both  the  build-less-than-no-build  and 
less-than-baseline  year  tests  w'hen  a 
conformity  determination  is  completed 
during  this  time  period.  This  proposal 
would  affect  moderate  and  above  1-hour 
and  8-hour  ozone  areas,  moderate  CO 


areas  with  design  values  greater  than 
12.7ppm,  and  serious  CO  areas. 
EPA  requests  comment  on  the 
following  proposed  options  for  these 
areas: 

(1)  Complete  both  the  build-less-than- 
no-build  and  less-than-baseline  year 
tests; 

(2)  Complete  either  the  build-less- 
than-no-build  or  less-than-baseline  year 
test;  or 

(3)  Require  that  only  one  of  these  tests 
be  met  and  eliminate  the  second  test  as 
an  option  altogether. 

The  proposed  regulatory  text  in 
§  93.119(b)(1)  reflects  the  first  option, 
although  EPA  could  finalize  any  one  of 
the  three  proposed  options. 

The  first  option  would  retain  the 
current  conformity  rule  requirement 
that  such  areas  use  both  the  current 
bviild-less-than-no-build  test  and  the 
less-than-baseline  year  test.  Under  this 
option,  emissions  from  the  proposed 
transportation  system  (build)  would 
have  to  be  less  than  emissions  from  the 
existing  system  (no  build)  and  less  than 
emissions  in  1990  (for  higher 
classification  1-hour  ozone  and  CO 
areas)  or  2002  (for  higher  classification 
8-hour  ozone  areas). 

The  second  proposed  option  would 
allow  these  areas  to  choose  between  the 
current  build-less-than-no-build  test  and 
the  less-than-baseline  year  test  (either 
1990  or  2002.  as  applicable).  The  final 
option  would  require  only  one  test  in 
these  areas  while  eliminating  the  second 
test  as  an  option  altogether.  For 
example,  this  option  could  require  the 
less-than-baseline  year  test  and  delete 
the  build/no-build  test  from  the 
conformity  rule  as  an  option  for  affected 
areas. 

2.  Why  Are  We  Proposing  These 
Options? 

EPA  is  interested  in  exploring 
alternatives  in  an  effort  to  provide  the 
most  flexible  and  least  burdensome  way 
of  meeting  statutory'  requirements.     ., 
When  EPA  first  promulgated  the 
transportation  conformitv  rule  (Januar\- 
11.  1993.  58  FR  3782).  EPA  determined 
that  moderate  and  above  1-hour  ozone 
areas  and  CO  areas  of  higher 
classifications  would  have  to  meet  both 
the  build-less-than-no-build  test  and  the 
less-than-baseline  year  test  to  satisfy 
both  statutory'  requirements  that 
transportation  planning  activities  not 
cause  or  contribute  to  violations  of  the 
standards  (Clean  Air  Act  section 
176(c)(1)(B))  and  that  such  activities 
contribute  to  annual  emissions 
reductions  (Clean  Air  Act  section 
176(c)(3)(A)(iii)). 

The  current  conformity  rule  requires 
higher  classification  ozone  and  CO  areas 


to  meet  both  of  these  tests  in  the 
absence  of  an  adequate  or  approved  SIP 
budget  (option  1).  For  the  same  reasons 
described  in  previous  rulemakings,- 
EPA  proposes  as  its  first  option  to 
continue  these  same  requirements  for 
current  1-hour  ozone  and  CO  and  new 
8-hour  ozone  nonattainment  areas  with 
higher  classifications.  EPA  believes  that 
the  current  conformity  rule  would 
continue  to  assist  areas  in  meeting  Clean 
Air  Act  requirements. 

However,  ten  years  of  experience  in 
implementing  the  conformity  rule  has 
caused  EPA  to  consider  whether  either 
the  build-less-than-no-build  test  or  less- 
than-baseline  year  test  (option  2)  mav 
also  be  sufficient  to  meet  both  the 
statutory  requirements  that 
transportation  activities  not  contribute 
to  violations  and  contribute  to 
emissions  reductions.  First,  the  build- 
less-than-no-build  test  may  by  itself 
demonstrate  that  emissions  from  the 
proposed  transportation  plan  would  be 
lower  than  projected  future  emissions 
from  the  existing  planned  transportation 
system,  since  the  build  scenario  must  be 
less  than  the  no-build  scenario.  Thus, 
one  might  conclude  that  emissions  from 
the  proposed  transportation  plan 
contribute  to  emissions  reductions  and 
may  not  cause  or  contribute  to  new- 
violations  of  the  ozone  standard. 

Alternatively,  if  emissions  are 
reduced  from  baseline  year  levels,  then 
one  might  conclude  that  air  quality 
would  not  be  worsened  from  current 
levels.  The  less-than-baseline  year  test 
by  itself  might  also  demonstrate  that 
implementation  of  the  proposed 
transportation  system  may  produce 
actual  emissions  reductions  from  the 
motor  vehicle  emission  baseline  year, 
since  emissions  must  be  less  than  or 
reduced  from  the  baseline  year.  Thus, 
by  using  only  the  less-than-baseline  year 
test,  the  transportation  plan  may  both 
contribute  to  emissions  reductions  and 
not  itself  produce  emissions  that  could 
cause  or  contribute  to  any  violations. 
EPA  requests  comment  on  this 
alternative  of  offering  a  choice  between 
the  build-less-than-no-build  and  less- 
than-baseline  year  tests  to  meet  both 
statutory'  conformity  requirements,  for 
ozone  areas  and  CO  areas  of  higher 
classifications. 

Further,  EPA  proposes  a  third  option 
that  such  areas  be  required  to  meet  only 
one  interim  emissions  test  while 
eliminating  the  other  interim  emissions 
test  as  an  option  altogether.  As 
described  above  for  option  2.  if  it  can  be 
concluded  that  either  test  is  sufficient 


'  January  11.  1993.  proposed  conformity  rule  (58 
FR  3782-3784)  and  the  lulv  9.  1996.  proposed  ruJe 
(61  FR  36116-36117). 


62700 


I 

Federal  Register/ Vol.  68,  No.  214 /Wednesday.  November  5,  2003 /Proposed  Rules 


for  meeting  statutory  requirements,  then 
retaining  only  one  test  in  the  conformity 
regulation  would  also  meet  the  statute. ' 
EPA  requests  comment  on  this  alternate 
proposal 

V.  Regional  Conformity  Tests  in  8-Hour 
Ozone  Areas  That  Do  Not  Have  1-Hour 
Ozone  SIPs 

A    What  Are  IVe  Proposing? 

EPA  is  proposing  several  options  for 
completing  regional  emissions  analyses 
in  8-hour  ozone  areas  that  do  not  have 
>in  existing  1-hour  ozone  SIP  with 
applicable  budgets.  These  8-hour  ozone 
areas  either  were  never  designated 
nonattainment  under  the  1-hour  ozone 
standard  ur  were  1-hour  ozone 
nonattainment  axeas  that  for  various 
reasons  never  submitted  a  control 
strategy  SIP  or  maintenance  plan  with 
approved  or  adequate  motor  vehicle 
emissions  budgets.  A  regional  emissions 
analysis  is  the  part  of  a  conformitv 
determination  that  assesses  whether  the 
emissions  produced  by  transportation 
activities  are  consistent  with  state  and 
local  air  quality  goals. 

1.  Conformitv  After  8-Hour  Ozone  SIP 
Budgets  Are  Adequate  or  Approved 

Once  a  SIP  for  the  8-hour  ozone 
standard  is  submitted  with  a  budget(s) 
that  EPA  has  found  adequate  or 
approved,  the  budget  test  would  be  used 
in  accordance  with  §  93.118  to  complete 
all  applicable  regional  emissions 
analyses.  Conformitv  would  be 
demonstrated  if  the  transportation 
system  emissions  reflecting  the 
proposed  transportation  plan.  TIP,  or 
project  not  from  a  conforming  plan  and 
TIP  were  less  than  or  equal  to  the  motor 
vehicle  emissions  budget  level  defined 
by  the  SIP  as  being  consistent  with 
clean  air. 

The  first  8-hour  ozone  SIP  could  be  a 
control  strategy  SIP  required  bv  the 
Clean  Air  Act  [e.g..  rate-of-progress  SIP 
or  attainment  demonstration)  or  a 
maintenance  plan.  The  first  SIP  could 
also  be  submitted  earlier  and 
demonstrate  a  significant  level  of 
emission  reductions  from  the  current 
level  of  emissions.  For  example,  an  area 
could  submit  an  early  8-hour  ozone  SIP 
that  demon.strates  a  specific  percentage 
of  emission  reductions  [e.g..  5-10%)  in 
the  year  2007,  from  2002  baseline  vear 
emissions.  An  early  8-hour  SIP  would 
include  emissions  inventories  for  all 
emissions  sources  for  the  entire  8-hour 
nonattainment  area  and  would  meet 
applicable  requirements  for  reasonable 
further  progress  SIPs.  EPA  has 
discussed  such  an  option  in  the  context 
of  its  8-hour  ozone  implementation  rule 
(June  2,  2003,  68  FR  32822)  and  the 


1997  final  conformity  rule  (August  15. 
1997,  62  FR  43798-43799). 

Whatever  the  case,  the  interim 
emissions  test(s)  would  no  longer  apply 
for  conformity  purposes  for  either  NOx 
or  VOCs  once  an  8-hour  ozone  SIP  is 
submitted  and  EPA  has  found  adequate 
or  approved  its  budgef(s)  for  that  ozone 
precursor.  Section  93.118  of  the  current 
rule  describes  the  budget  test;  references 
in  §  93.118(a)  are  being  updated  in  this 
proposal  to  be  consistent  with  proposed 
changes  in  §93.109. 

EPA  encourages  nonattainment  areas 
to  develop  their  8-hour  ozone  SIPs  in 
consultation  with  state  and  local  air 
quality  and  transportation  agencies  to 
facilitate  future  conformity 
determinations.  EPA  Regions  are 
available  to  assist  on  an  "as  needed" 
basis,  including  consultation  on  the 
development  of  early  8-hour  ozone  SIPs. 

2.  Conformity  Before  8-Hour  Ozone  SIP 
Budgets  Are  Adequate  or  Approved 

The  following  paragraphs  outline  the 
options  for  doing  conformity  before 
adequate  or  approved  8-hour  ozone  SIP 
budgets  aj'e  established  in  8-hour  ozone 
areas  covered  by  this  section  of  the 
proposal. 

Marginal  and  below  classifications 
and  subpart  1  areas.  8-hour  ozone  areas 
that  are  not  of  moderate  and  above 
classifications  include:  8-hour  ozone 
areas  of  marginal  and  below 
classifications  and  8-hour  ozone  areas 
designated  nonattainment  under  Clean 
Air  Act  subpart  1. 

EPA  proposes  that  these  8-hour  ozone 
areas  must  pass  one  of  the  following 
tests  for  conformity  determinations  that 
occur  before  adequate  or  approved 
8-hour  ozone  SIP  budgets  are  in  place: 

•  The  build-no-greater-than-no-build 
test,  or 

•  The  nD-greater-than-2002  emissions 
test. 

In  other  words,  this  proposal  would  give 
these  8-hour  ozone  areas  a  choice 
between  two  interim  emissions  tests, 
rather  thao  provide  only  one  test  or 
require  that  both  tests  be  completed. 
Conformity  would  be  demonstrated  if 
the  transportation  system  emissions 
reflecting  a  proposed  transportation 
plan  or  TIP  were  less  than  or  equal  to 
either  the  emissions  from  the  existing 
transportation  system  (no-build)  or  the 
level  of  motor  vehicle  emissions  in 
2002. 

A  discussion  of  the  proposed  changes 
to  the  interim  emissions  tests  can  be 
found  in  Section  IV.  of  this  proposal. 
See  the  proposed  regulatory  text  in 
§  93.119(b)(2).  See  EPA's  June  2,  2003, 
proposed  implementation  rule  for  the 
8-hour  ozone  standards  (68  FR  32811- 
32816)  for  more  information  on  the 


proposal  to  designate  some  8-hour 
ozone  areas  under  Clean  Air  Act  subpart 
1. 

Moderate  and  above  classifications. 
As  described  in  Section  IV. D.,  EPA 
proposes  three  options  for  regional 
emissions  analyses  in  moderate  and 
above  8-hour  ozone  areas  that  do  not 
have  adequate  or  approved  1-hour 
ozone  SIPs.  The  options  are: 

(1)  Complete  both  the  build-less-than- 
no-build  and  less-than-baseline  year 
tests; 

(2)  complete  either  \hp  build-less- 
than-no-build  or  less-than-baseline  year 
test:  or 

(3)  require  that  only  one  of  these  tests 
be  met  and  eliminate  the  remaining  test 
as  an  option  altogether. 

The  proposed  regulatorv  text  in 
§93.1 19(b)(1)  reflects  the  first  option, 
although  EPA  could  finalize  any  one  of 
the  three  proposed  options. 

3.  Options  for  8-Hour  Ozone  Areas  That 
Qualifv  for  EPA's  Clean  Data  Policv 

The  proposal  would  also  extend  the 
current  conformity  rule's  flexibility  foF 
certain  1-hour  ozone  'clean  data  areas" 
to  8-hour  ozone  areas  that  are  required 
to  meet  certain  SIP  requirements  [e.g., 
moderate  and  above  ozone  areas). 
Today's  conformity  proposal  is  also 
consistent  with  the  clean  data  option  in 
EPA's  proposed  8-hour  ozone 
implementation  rule  dune  2.  2003  68 
FR  32835). 

As  background.  EPA  issued  a  policy 
memorandum  on  May  10,  1995  that 
addressed  SIP  requirements  in  a  small 
number  of  moderate  and  above  ozone 
areas  (entitled  'Reasonable  Further 
Progress.  Attainment  Demonstrations, 
and  Related  Requirements  for  Ozone 
Nonattainment  Areas  Meeting  the 
Ozone  .National  Ambient  .Air  Quality 
Standard").  Under  the  May  1995  policy, 
EPA  could  declare  through  rulemaking 
that  a  moderate  or  above  1-hour  ozone 
area  was  a  "clean  data  area."  if  an  area 
had  sufficient  monitoring  data  showing 
attainment  of  the  1-hour  ozone 
standard.  A  clean  data  area  is  not 
required  to  submit  any  outstanding 
reasonable  further  progress  or 
attainment  SIPs,  since  the  area  is 
already  attaining  the  standard  Section 
93.109(c)(5)  of  the  existing  conformity 
rule  allows  clean  data  areas  for  the 
1-hour  ozone  standard  to  request  that  a 
budget  based  on  the  level  of  motor 
vehicle  emissions  in  the  most  recent 
year  of  clean  data  be  established 
through  EPA's  rulemaking  that 
determines  an  area  to  be  a  clean  data 
area. 

Similarly,  today's  proposal  would 
allow  8-hour  ozone  areas  that  have 
clean  data  and  are  required  to  submit 
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control  strategy  SIPs  to  use  one  of  the 

following  three  tests  to  complete 
conformity: 

•  The  interim  emissions  tests,  as 
described  above; 

•  The  budget  test  using  the  adequate 
or  approved  motor  vehicle  emissions 
budgets  in  a  submitted  8-hour  ozone 
SIP:  or 

•  The  budget  test  using  the  motor 
vehicle  emissions  level  in  the  most 
recent  year  of  clean  data  as  budgets,  if 
the  state  or  local  air  quality  agencv 
requests  that  budgets  be  established  by 
EPA's  clean  data  rulemaking  for  the  8- 
hour  ozone  standard 

The  proposed  regulatory  text  for  these 
options  is  in  §93.109(dj(5l. 

This  part  of  the  proposal  would  be 
provided  to  moderate  and  above  ozone 
areas  with  three  years  of  clean  data  for 
the  8-hour  ozone  standard  that  have  not 
submitted  a  maintenant:e  plan  and  that 
EPA  has  determined  are  not  subject  to 
the  Clean  Air  Act's  reasonable  further 
progress  and  attainment  demonstration 
requirements.  In  addition,  some  subpart 
1  areas  would  also  be  covered  bv  this 
conformity  proposal  if  such  areas  are 
required  to  submit  control  strategy  SIPs, 
as  proposed  in  the  lune  2003  ozone 
implpmentation  rule.  Please  note  that 
EPA's  proposed  clean  data  SIP  policy 
and  therefore  today's  conformity 
proposal  might  not  be  used  b\  any  area 
for  the  first  conformity  determination, 
since  newly  designated  nonattainment 
areas  may  not  yet  have  three  years  of 
clean  data  for  the  8-hour  ozone 
standard. 

4.  General  Implementation  of  Regional 
Tests 

The  proposal  also  retains  the  existing 

rule's  general  requirement  that  regional 
emissions  analyses  for  ozone  areas  must 
address  ozone  precursors,  which  are 
nitrogen  oxides  (NOx)  and  volatile 
organic  compounds  (VOCs)  (40  CFR 
93.102(b){2)(i)).  All  proposed  interim 
emissions  test  options  would  be 
required  to  address  both  VOC  and  NOx 
precursors,  unless  EPA  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment  for  the  8-hour 
ozone  standard  and  issues  a  NOx  waiver 
under  Clean  Air  Action  section  182(f). 
This  is  consistent  with  the  current 
conformity  rule,  although  the  proposal 
moves  these  provisions  to  §  93.1 19(f) 
due  to  reorganization  of  §  93.1 19. 
Finally,  the  proposal  retains  the  current 


rule's  provision  that  the  interim 
emissions  test(s)  be  completed  for  NOx 
if  a  reasonable  further  progress  SIP  is 
submitted  with  onlv  a  budget  for  VOCs 
(e.g.,  a  15%  SIP).  See  §93. 109(d)(3)  for 
this  proposed  regulatory  text. 

The  consultation  process  should  be 
used  to  determine  the  models  and 
assumptions  for  completing  either  the 
interim  emissions  tests  or  the  budget 
test,  as  required  by  §  93.105(c)(l)(i)  of 
the  current  rule.  See  the  proposed 
regulator}'  text  in  §  93.109(d)  for  a 
general  overview  of  when  the  budget 
test  and  interim  emissions  tests  would 
apply  in  8-hour  ozone  nonattainment 
areas  without  1-hour  ozone  SIP  budgets. 

B.  Why  Are  We  Proposing  These 
Options? 

EPA  has  been  told  by  some 
stakeholders  that  it  is  reasonable  and 
credible  to  provide  8-hour  ozone  areas 
with  the  same  flexibility  that  applies 
under  the  1-hour  ozone  standard.  To 
that  end,  EPA  has  proposed  that  8-hour 
ozone  areas  with  fewer  SIP 
requirements  (e.g..  marginal  and  subpart 
1  areas)  continue  to  have  the  choice 
offered  by  the  current  rule  between  the 
baseline  year  and  build/no-build  tests. 
EPA  gave  this  choice  to  1-hour  ozone 
areas  as  described  in  the  preamble  to  a 
previous  proposal  (July  9,  1996,  61  PR 
36116-36117).  EPA  continues  to  believe 
that  allowing  these  areas  a  choice  of 
conformity  tests  during  the  time  period 
before  adequate  or  approved  8-hour 
ozone  SIP  budgets  are  in  place  is 
environmentally  protective  and  meets 
the  statutory  requirements. 

As  noted  above,  we  are  also 
considering  three  options  for  moderate 
and  above  ozone  areas  to  ensure  that 
every  flexibility  is  provided  to  new  8- 
hour  ozone  areas  while  achieving 
environmental  benefits.  Please  see 
EPA's  rationale  for  these  proposed 
options  in  Section  IV. D. 2. 

EPA  is  also  responding  to  stakeholder 
requests  that  the  rule  continue  to 
provide  more  choices  to  areas  that 
would  qualify  for  EPA's  proposed 
8-hour  ozone  clean  data  policy.  If  the 
proposed  clean  data  policy  is  included 
in  the  final  8-hour  ozone 
implementation  rule.  EPA  proposes  to 
also  include  the  proposed  conformity 
options  for  such  areas  in  the  final 
conformity  rule  for  the  new  standards. 
See  EPA's  previous  discussion  and 
rationale  for  the  clean  data  options  from 
the  preamble  to  the  1996  proposal  and 


1997  final  rules  (July  9,  1996,  61  FR 
36116;  and  August  15,  1997,  62  FR 
43784-43785,  respectively). 

VI.  Regional  Conformity  Tests  in  8- 
Hour  Ozone  .\reab  1  hat  Have  1-Hour 
Ozone  SIPs 

A.  What  Are  We  Proposing? 

EPA  is  proposing  several  options  for 
completing  regional  emissions  analyses 
in  8-hour  ozone  areas  that  have  an 
existing  1-hour  ozone  SIP  that  covers 
either  some  or  all  of  the  8-hour  ozone 
nonattainment  area. 

1.  Conformity  After  8-Hour  Ozone  SIP 
Budgets  Are  Adequate  or  Approved 

Once  a  SIP  for  the  8-hour  ozone 
standard  is  submitted  with  budget{s) 
that  EPA  has  found  adequate  or 
approved,  the  budget  test  would  be  used 
to  complete  the  regional  emissions 
analysis.  The  first  8-hour  ozone  SIP 
could  be  a  control  strategy  SIP  required 
by  the  Clean  Air  Act  (e.g.,  rate-of- 
progress  SIP  or  attainment 
demonstration).  The  first  SIP  could  also 
be  submitted  earlier  and  demonstrate  a 
significant  level  of  emission  reductions 
from  the  current  level  of  emissions,  as 
described  in  Section  V.A.I.  Interim 
emissions  tests  and/or  any  existing 
1-hour  ozone  SIP  budgets  (as  described 
below)  would  no  longer  be  used  for 
conformity  for  either  NOx  or  VOCs  once 
an  adequate  or  approved  8-hour  ozone 
SIP  is  established  for  such  a  precursor. 
State,  local,  and  Federal  air  quality  and 
transportation  agencies  should  consult 
on  the  development  of  8-hour  ozone 
SIPs  as  appropriate. 

2.  Conformity  Before  8-Hour  Ozone  SIP 
Budgets  Are  Adequate  or  Approved 

The  following  paragraphs  outline  the 
options  for  determining  conformity 
before  adequate  or  approved  8-hour 
ozone  SIP  budgets  are  in  place  in  8-hour 
ozone  eireas  with  existing  1-hour  ozone 
SIP  budgets.  EPA  is  proposing  that  these 
8-hour  ozone  areas  be  able  to  select  one 
test  option  from  among  a  menu  of  test 
options  for  completing  the  regional 
emissions  analysis  requirement,  rather 
than  be  required  to  complete  a  specific 
test(s). 

Summary  of  Options:  The  following 
table  summarizes  the  menu  of  proposed 
options,  based  on  the  placement  of 
1-hour  and  8-hour  ozone  nonattainment 
boundaries: 


Boundary  scenario 



Menu  of  options 

Proposed  regulatory  text 

8-tiour  area  =  1-hour  area  

Interim  emissions  test(s)  OR   

§93.109(e)(2)(i)OR 
§93.109(e)(2)(IO(A). 

§93.109(e)(2)(i)OR 

Budget  test  using  1-hour  buclget(s)  

8-hour  area  <  1-hour  area  

Intenm  emissions  test(s)  OR  
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Boundary  scenario 


Menu  of  options 


Proposed  regulatory  text 


Budget  test  for  1-hour  area  (with  1-hour  budget(s))  OR 
Budget  test  for  8-hour  area  (with  applicable  subset  of  1- 
hour  budget(s)). 
8-hour  area  >  1-hour  area interim  emissions  test(s)  OR 

Budget  test  (with  1-hour  budget(s))  PLUS  Interim  erriis- 

p„rt,„„,  „,  Q  K            .-,  ,  ^                '         .                                   ^'°^'^  '®^*<^'  ('°^  remainder  of  8-hour  area) 
Portions  of  8-hour  and  1-hour  areas  overlap  Intenm  emissions  test(s)  OR 


EPA  has  posted  pictures  of 
hypothetical  boundary  scenarios  for  ' 
further  clarification  on  the 
transportation  conformitv  website  listed 
in  StHlion  I.B.2. 

Please  note  that  the  proposed  options 
<m"  for  completing  conformity  under  the 
8-hour  ozone  standard.  EPA  is 
proposing  that  the  budget  test  with 
exi.sting  1-hour  ozone  SIP  budgets  be 
used  as  a  test  option  (or  proxy)  for  the 
H-hour  ozone  standard,  rather  than  the 
1-hour  ozone  standard.  Conformity  for 
the  1-hour  dn(i  8-hour  ozone  standards 
would  not  apply  at  the  same  time,  as 
proposed  in  EPA's  8-hour  ozone 
implementation  rule  (Jimo  2.  2003.  68 
FR  .32819).  In  addition,  for  the  reasons 
explained  below,  EPA  is  not  proposing 
that  8-hour  ozone  areas  must  use  their 
1-hour  o^ne  budgets  if  such  budgets 
exist;  we  are  proposing  onlv  that  the 
budget  test  using  the  1-hour  ozone 
budgets  would  be  an  option  as 
appropriate  in  addition  to  the  interim 
emissions  test(s). 

The  following  paragraphs  describe  the 
above  table  in  further  detail  as  well  as 
sub-options  that  are  being  proposed  for 
some  boundary  scenarios.  For  all 
scenarios,  once  an  area  selects  a 
particular  test(s).  EPA  proposes  that  it 
must  be  used  consistently  for  all 
regional  analysis  vears. 

Scpnann  ivberc  8-hour  and  I -hour 
ozone  boundarws  are  exactly  the  same. 
In  this  case,  the  8-hour  and  i-hour 
ozone  boundaries  cover  exactly  the 
same  geographic  area.  EPA  proposes  to 
require  such  areas  meet  one  of  the 
following: 

•  The  interim  emissions  tests, 
depending  upon  an  area's  classification 
or  designation;  or 

•  The  budget  test  using  existing 
adequate  or  approved  1-hour  ozone  SIP 
budgets. 

See  Section  V.  for  further  description  of 
which  interim  emissions  test(s)  would 
apply  in  a  given  8-hour  ozone  area. 
Scenario  where  the  8-hour  ozone 
boundary  is  smaller  than  and  within  the 
1-hour  ozone  boundary.  In  this  case,  the 
8-hour  nonattainment  area  is  smaller 
than  and  completely  encompassed  by 


budget  test  (with  applicable  subset  of  areas  1-hour 
budget(s))  PLUS  Intenm  emissions  test(s)  (for  remain- 
der of  8-hour  area). 


§93.109(e)(2)(il)(B)OR 
§93.109(e)(2)(ii)(B). 

§93.109(e)(2)(i)OR 
§93.109(e)(2)(ii)(C). 

§93.109(e)(2)(i)OR 
§93.109(e)(2)(ii)(C) 


the  1-hoiu-  nonattainment  boundary. 
Again,  EPA  proposes  to  require  such 
areas  meat  one  of  the  following: 

•  The  interim  emissions  tests, 
depending  upon  an  area's  classification 
or  designation; 

•  The  budget  test  using  the  subset  or 
portion  of  existing  adequate  or  approved 
1-hour  ozone  SIP  budgets  that  overlaps 
with  the  8-hour  nonattainment  area;  or 

•  The  budget  test  using  the  existing 
a_dequate  or  approved  1-hour  ozone  SIP 
budgets  for  the  entire  1-hour 
nonattainment  area  (any  additional 
reductions  must  come  from  the  8-hour 
nonattainment  area,  as  described 
below). 

EPA  also  requests  comment  on  when 
it  would  be  feasible  and  appropriate  to 
allow  an  area  to  use  a  subset  or  portion 
of  a  1-hour  ozone  SIP  budget  for  8-hour 
ozone  conformity.  Such  a  test  option 
requires  an  area  to  subtract  from  the  1- 
hour  ozone  budget  and  conformity 
analysis  those  emissions  that  are  not 
produced  in  the  8-hour  ozone  area.  For 
example,  this  would  be  straightforward 
if  the  on-road  mobile  inventory-  for  the 
1-hour  ozone  SIP  budget  is  calculated 
by  county,  and  the  portion  to  be 
subtracted  is  a  specific  county  that  is 
not  part  of  the  8-hour  ozone  area. 
However,  this  may  not  be  appropriate  in 
the  case  where  the  SIP  does  not  clearly 
specify  the  amount  of  emissions  in  the 
portion  of  the  1-hour  ozone  area  not 
covered  by  the  8-hour  ozone  area.  The 
consultation  process  would  be  used  to 
determine  when  using  a  portion  of  a  1- 
hour  ozone  SIP  budget  is  appropriate, 
and  if  so,  how  deriving  such  a  portion 
would  be  accomplished.  EPA  requests 
other  examples  for  when  using  a  portion 
of  a  1-hour  ozone  SIP  budget  would  be 
feasible  and  appropriate. 

In  addition,  EPA  notes  that  adjusting 
the  1-hour  ozone  budgets  for  purposes 
of  conducting  8-houi  ozone  conformity 
analyses  would  be  legally  appropriate 
since  any  1-hour  ozone  SIP 
demonstrations  and  budgets  would  only 
be  used  as  a  proxy  for  the  8-hour  ozone 
standard  and  would  themselves  no 
longer  be  for  an  applicable  standard 
[i.e.,  since  the  l-hour  ozone  standard 


would  be  revoked  under  EPA's 
proposed  8-hour  ozone  implementation 
rule). 

A  conformity  determination  based  on 
the  entire  1-hour  ozone  budget  would 
include  a  comparison  between  the  on- 
road  regional  emissions  produced  in  the 
entire  1-hour  ozone  area  and  existing 
1-hour  ozone  budgets.  However,  if 
additional  reductions  are  required  to 
meet  conformity,  EPA  proposes  that 
such  reductions  could  only  be  obtained 
within  the  8-hour  ozone  nonattainment 
area,  since  the  conformity  determination 
would  be  for  the  8-hour  ozone  standard. 

Scenarios  where  the  8-hour  ozone 
boundary  is  larger  than  or  overlaps  with 
a  portion  of  the  1-hour  ozone  boundary. 
This  part  of  the  proposal  covers  the 
third  and  fourth  scenarios  listed  in  the 
above  table  in  this  section.  The  third 
scenario  would  result  if  an  entire  1-hour 
ozone  nonattainment  area  is  within  a 
larger  8-hour  ozone  nonattainment  area. 
The  fourth  scenario  would  result  if 
1-hour  and  8-hour  ozone  nonattainment 
boundaries  partially  overlap.  In  both 
types  of  8-hour  ozone  areas,  the  1-hour 
ozone  budgets  would  not  cover  the 
entire  8-hour  nonattainment  area. 
Therefore,  existing  1-hour  ozone 
budgets  cannot  be  the  sole  test  of 
conformity  under  the  8-hour  ozone 
standard  in  these  scenarios,  since  a 
conformity  determination  must  include 
a  regional  emissions  analysis  that  covers 
the  entire  8-hour  ozone  nonattainment 
area. 

EPA  is  proposing  that  areas  in  these 
scenarios  meet  one  of  the  following: 

•  The  applicable  interim  emissions 
tests  for  the  entire  8-hour  ozone  area;  or 

•  The  budget  test  based  on  the  1-hour 
ozone  budget(s)  for  the  1-hour  ozone 
area  or  relevant  subset  or  portion  of  the 
1-hour  ozone  area,  plus  the  interim 
emissions  test(s)  for  the  remaining 
portion  of  the  8-hour  ozone 
nonattainment  area. 

As  stated  above,  once  an  area  selects 
a  particular  test(s),  EPA  proposes  that  it 
must  be  used  consistently  for  all 
regional  analysis  years. 

For  example,  a  marginal  or  below  8- 
hour  ozone  area  that  is  larger  than  the 
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1-hour  ozone  area  (third  scenario)  could 
choose  to  complete  the  budget  test  for 
the  1-hour  ozone  nonattamment  area 
and  the  no-greater-than-2002  test  for  the 
remaining  portion  of  the  8-hour  ozone 
area  for  the  attainment  year,  an 
intermediate  vear,  and  the  last  year  of 
the  transportation  plan.  EPA  is  not 
proposing  to  require  such  an  area  to 
complete  the  interim  emissions  test  for 
the  entire  8-hour  ozone  nonattainment 
area  in  all  cases,  in  addition  to  the 
budget  test  with  the  1-hour  ozone  SIP. 
EPA  acknowledges  that  there  may  be 
cases  where  it  is  difficult  to  separately 
model  the  remaining  portion  of  the  8- 
hour  ozone  area.  e.g..  in  an  area  where 
the  remaining  8-hour  ozone  area  is  a 
ring  of  counties  around  the  1-hour 
ozone  area.  However,  in  this  case,  an 
area  could  always  choose  to  complete 
only  the  interim  emissions  test(s)  for  the 
entire  8-hour  ozone  area,  rather  than  the 
budget  test  with  1-hour  ozone  SIP 
budgets  for  the  1-hour  ozone  area. 

For  areas  covered  by  the  third 
boundary  scenario  in  the  above  table 
where  the  8-hour  ozone  area  is  larger 
than  the  1-hour  ozone  area,  the  budget 
test  would  be  completed  for  the  entire 
1-hour  ozone  area,  as  is  done  for 
conformity  determinations  for  the 
1-hour  ozone  standard.  For  areas 
covered  by  the  fourth  scenario  where  8- 
hour  and  1-hour  ozone  areas  overlap, 
the  budget  test  would  only  be  done  for 
the  portion  of  the  1-hour  ozone  area  and 
budgets  that  overlap  with  the  8-hour 
ozone  area.  EPA  acknowledges  that  the 
budget  test  with  a  portion  of  a  1-hour 
ozone  budget  may  be  difficult  to 
implement  in  many  areas,  since  it 
assumes  that  areas  will  be  able  to 
determine  easily  the  amount  of  budget 
emissions  that  are  in  the  relevant 
portion.  EPA  requests  examples  for 
when  using  a  portion  of  a  1-hour  ozone 
budget  would  be  appropriate  and  how 
to  calculate  such  a  portion.  The 
consultation  process  would  be  used  to 
determine  whether  the  budget  test  for 
the  fourth  scenario  is  appropriate  and  if 
so,  how  it  should  be  implemented. 

Finally.  EPA  notes  that  the 
consultation  process  should  be  used  to 
determine  which  analysis  years  should 
be  selected  for  regional  emissions 
analyses  where  the  budget  test  and 
interim  emissions  tests  are  used. 
Sections  93.118(d)  and  93.119(e)  of  the 
current  conformity  rule  require  similar 
analysis  years  for  modeling  in  the  last 
year  of  the  transportation  plan  and  for 
any  intermediate  years  for  both  budget 
and  interim  emissions  tests.  Howe\er. 
the  analysis  years  for  the  short-term  may 
be  different  for  the  budget  test  and 
interim  emissions  tests  in  some  cases. 
For  e.xample,  §93.118  requires  modeling 


for  the  budget  test  to  be  completed  for 
the  attainment  year  if  it  is  within  the 
timeframe  of  the  transportation  plan; 
§93.119  requires  the  first  analysis  year 
for  the  interim  emissions  tests  to  be 
within  the  first  five  years  of  the 
transportation  plan.  The  consultation 
process  can  be  used  to  pick  analysis 
years  that  would  satisfy  both  the  budget 
and  interim  emissions  test  requirements 
for  areas  using  both  tests  prior  to 
adequate  or  approved  8-hour  ozone  SIP 
budgets  being  established. 

3.  Options  for  8-hour  Ozone  Areas  That 
Qualif\'  for  EPA's  Clean  Data  Policy 

As  described  in  Section  V.A.3., 
today's  conformity  proposal  would  also 
extend  the  current  rule's  flexibility  for 
certain  1-hour  ozone  areas  to  8-hour 
ozone  areas  that  are  covered  bv  EPAs 
lune  2.  2003  proposal  (68  FR  32835). 
The  June  2003  proposal  extends  the 
existing  1-hour  ozone  clean  data  policy 
for  the  SIP  process  to  future  8-hour 
ozone  areas  that  are  required  to  submit 
control  strategy  SIPs. 

Specifically,  we  are  proposing  to 
require  such  8-hour  ozone  areas  with 
adequate  or  approved  1-hour  ozone  SIP 
budgets  to  meet  one  of  the  following 
four  options  to  complete  conformity: 

•  The  interim  emissions  tests,  as 
described  in  Section  V.; 

•  The  budget  test  using  the  adequate 
motor  vehicle  emissions  budgets  in  a 
submitted  control  strategy  SIP  for  the  8- 
hour  ozone  standard; 

•  The  budget  and/or  interim 
emissions  tests  using  existing  1-hour 
ozone  SIP  budgets  and/or  applicable 
interim  emissions  tests,  as  described  in 
A. 3.  of  this  section  for  different 
scenarios  of  1-hour  and  8-hour  ozone 
nonattainment  boundaries;  or 

•  The  budget  test  using  the  motor 
vehicle  emissions  level  in  the  most 
recent  year  of  clean  data  as  budgets,  if 
such  budgets  are  established  by  the  EPA 
rulemaking  that  determines  an  area  to 
have  clean  data  for  the  8-hour  ozone 
standard. 

See  the  proposed  regulatory  text  for 
these  options  in  §  93.109(ej(4). 

4.  General  Implementation  of  Regional 
Tests 

The  proposal  also  retains  the  existing 
rule's  general  requirements  that  regional 
emissions  analyses  for  ozone  areas  must 
address  NOx  and  VOC  precursors  (40 
CFR  93.102(i5)(2)(i)).  All  proposed 
interim  emissions  test  options  would  be 
required  to  address  both  precursors, 
unless  EPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  for  the  8-hour  ozone 
standard  and  issues  a  NOx  waiver  under 
Clean  Air  Action  section  182(f).  This  is 


consistent  with  the  current  conformity 
rule,  although  the  proposal  moves  these 
provisions  to  §  93.119(f)  due  to 
reorganization  of  §93.119.  Finally,  the 
proposal  retains  the  current  rule's 
provision  that  the  interim  emissions 
test(s)  be  completed  for  NOx  if  a 
reasonable  further  progress  SIP  is 
submitted  with  onlv  a  budget  for  VOCs 
(e.g..  a  15%  SIP).  See  §  93.109(e)(3)  for 
this  proposed  regulatory  text. 

The  consultation  process  should  be 
used  to  determine  the  models  and 
assumptions  for  completing  the  interim 
emissions  tests  and/or  the  budget  test, 
as  required  by  §93.105(c)(l)(i)  of  the 
current  rule.  The  consultation  process 
can  also  be  used  to  select  the  conformity 
test(s)  before  8-hour  ozone  SIPs  are 
submitted.  See  the  proposed  regulator)' 
text  in  §  93.109(e)  for  a  general  overview 
of  when  the  budget  test  and  interim 
emissions  tests  apply  in  8-hour  ozone 
nonattainment  areas  with  1  -hour  ozone 
SIP  budgets. 

B.  Why  Are  We  Proposing  These 
Options? 

EPA  has  received  stakeholder  input 
asking  EPA  to  provide  8-hour  ozone 
areas  with  conformity  flexibility  in  the 
time  period  before  8-hour  ozone  SIPs 
are  established.  In  response,  EPA  is 
proposing  a  menu  of  options  for  8-hour 
ozone  areas  that  have  existing  1-hour 
ozone  SIP  budgets,  rather  than  requiring 
only  one  conformity  test  be  used. 
Allowing  areas  to  choose  between  the 
interim  emissions  tests  and/or  the 
budget  test  based  on  1-hour  ozone  SIPs 
would  accommodate  the  many  different 
boundar\'  scenarios  described  in  VIA. 2. 

EPA  has  previously  found  that  the 
interim  emissions  tests  are  sufficient  for 
meeting  the  Clean  Air  Act  requirements 
for  a  given  standard  before  a  SIP  with 
adequate  budgets  is  in  place  for  that 
standard.  As  discussed  in  Sections  IV. 
and  V.  of  this  proposal,  EPA  believes 
that  Clean  Air  Act  sections  176(c)(1)  and 
(c)(3)(A)(iii)  can  be  met  through  only 
one  or  a  combination  of  interim 
emissions  tests,  depending  upon  an 
area's  classification. 

Our  proposal  to  allow  areas  to  use  the 
1-hour  ozone  budgets  before  8-hour 
ozone  budgets  are  available  does  not 
mean  that  areas  would  be  determining 
conformity  for  the  1-hour  ozone 
standard.  As  articulated  in  the  proposed 
8-hour  ozone  implementation  rule.  EPA 
is  proposing  that  conformity-  for  only 
one  ozone  standard  applv  at  a  time 
(June  2.  2003.  68  FR  32823-32824). 

We  are  proposing  to  offer  the  budget 
test  as  a  choice  because  we  think  that 
many  1-hour  ozone  budgets  provide  as 
good  an  analytical  test  as  the  other  tests 
that  exist  or  are  proposed  for  use  before 
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8-hour  ozone  budgets  are  available:  the 
build/no-build  and  baseline  vear  tests. 
In  general.  EPA  believes  the  l-hour 
ozone  budgets  may  be  an  appropriate 
test  like  the  build/no-build  test,  because 
the  1-hour  ozone  VOC  and  NOy  budgets 
that  an  area  has  represent  a  reduction  in 
emissions  that  is  consistent  with  the 
applicable  SIP  for  that  standard. 
Although  the  S-hour  ozone  standard  is 
more  stringent  than  the  1-hour  ozone 
standard,  many  1-hour  ozone  budgets 
have  in  fact  served  to  reduce  emissions 
over  time.  For  example,  the  Clean  Air 
Act  requires  that  transportation  plans 
and  TIPs  reduce  emissions  in  the  higher 
classifications  of  ozone  and  CO  areas 
before  a  SIP  for  a  given  pollutant  and 
standard  is  developed.  We  believe  that 
the  budget  test  using  1-hour  ozone 
budgets  may  meet  this  requirement  at 
least  as  well  as  the  build/no-build  test. 

EPA  also  believes  that  the  1-hour 
ozone  budgets  may  be  comparable  to  the 
baseline  year  test  for  conformity  under 
the  8-hour  ozone  standard.  The  baseline 
year  test  could  actually  be  thought  of  as 
a  type  of  budget  test  before  8-hour  ozone 
budgets  are  established:  emissions  in 
the  year  2002  become  the  ceiling  on 
emissions,  a  defacto  budget.  The 
budgets  in  1-hour  ozone  SIPs  are  at  least 
as  good  as  the  2002  baseline  year  test  if 
areas  are  meeting  them  when  they  are 
designated  for  the  8-hour  ozone 
standard.  In  the  case  where  2002 
emissions  are  higher  than  established  1- 
hour  ozone  budgets,  the  budget  test 
would  actually  be  a  more  conservative 
test.  However,  in  the  case  where  2002 
emissions  are  lower  than  the  1-hour 
ozone  budgets,  the  budgets  should  still 
be  a  valid  test  since  they  provide  for 
attainment  of  the  1-hour  ozone 
standard.  In  other  words,  consistency 
with  the  1-hour  budgets  would  have 
resulted  in  a  certain  level  of  emissions 
at  the  time  areas  were  designated  for  the 
8-hnur  ozone  standard.  An  area's 
designation  as  a  nonattainment  area  for 
the  8-hour  ozone  standard  would  be 
based  on  its  air  qualitv  monitoring  data 
for  the  years  2001-2003.  Therefore.  EPA 
does  not  anticipate  that  manv  areas  will 
have  2002  emissions  significantlv  lower 
than  1-hour  budgets  since  areas  would 
not  have  likely  put  control  measures  in 
place  by  2002  that  would  result  in  lower 
emissions  for  that  year.  We  believe  that 
consistency  with  the  1-hour  ozone 
budgets  would  assure  an  emissions  level 
that  is  in  line  with  the  baseline  year  test, 
since  the  baseline  vear  is  2002. 

However,  EPA  does  not  believe  that 
8-hour  ozone  areas  that  have  1-hour 
ozone  budgets  must  use  these  budgets 
for  conformity  prior  to  the  development 
of  8-hour  ozone  budgets.  Although  an 
area  could  conclude  through  the 


consultation  process  that  use  of  a  1-hour 
ozone  budget  would  be  appropriate, 
there  may  be  many  cases  where  the  1  - 
hour  ozone  budget  would  not  provide 
the  best  test  for  conformity  to  the  8-hour 
ozone  standard.  For  instance.  1-hour 
ozone  budgets  could  be  for  a  year 
different  than  the  year  for  which  8-hour 
ozone  conformity  is  being 
demonstrated.  For  example.  1-hour 
budgets  could  be  from  a  rate-of-progress 
SIP  (e.g.,  a  15%  plan)  for  a  past 
milestone  year,  such  as  1996.  that  is  no 
longer  relevant  to  projected  emissions  in 
the  post-2002  period  for  the  8-hour 
ozone  standard.  In  contrast,  an  area  may 
only  have  a  1-hour  ozone  maintenance 
plan  with  budgets  for  a  year  beyond  the 
8-hour  ozone  attainment  year.  The 
planning  assumptions  (such  as  VMT. 
vehicle  fleet  characteristics,  speeds) 
underlying  the  1-hour  budget  may  also 
be  significantly  out-of-date. 

Thus,  although  it  is  appropriate  to 
offer  areas  the  opportunity  to  use  1-hour 
ozone  budgets.  EPA  believes  that  they 
should  not  be  mandated  and  that  the 
consultation  process  should  be  used  to 
select  the  most  appropriate  test  for  a 
particular  area  prior  to  the  development 
of  adequate  or  approved  8-hour  ozone 
SIP  budgets.  EPA  requests  comment  on 
this  proposal  to  allow  areas  to  use 
applicable  1-hour  ozone  budgets  to 
demonstrate  conformity  prior  to  the 
development  of  8-hour  ozone  budgets, 
and  to  use  the  consultation  process  to 
determine  whether  such  budgets  should 
be  used. 

Finally,  today's  proposal  responds  to 
stakeholder  requests  that  the  rule 
continue  to  offer  more  choices  to  new 
ozone  areas  that  would  qualify  for  EPA's 
proposed  8-hour  ozone  clean  data 
policy.  If  the  proposed  8-hour  ozone 
clean  data  policy  is  included  in  the  final 
8-hour  oz»ne  implementation  rule,  EPA 
would  also  include  the  proposed 
conformity  options  for  such  areas  in  the 
final  conformity  rule  for  the  new 
standards.  See  EPA's  previous 
discussion  and  rationale  for  the  clean 
data  options  in  the  preamble  to  the  1996 
proposal  and  1997  final  rules  (July  9, 

1996.  61  PR  36116.  and  August  15, 

1997,  62  FR  43785,  respectively), 

VII.  Regional  Conformity  Tests  in  PM2  > 
Areas 

A   What  Are  We  Proposing? 

EPA  proposes  that  the  budget  test 
would  be  used  to  complete  a  regional 
emissions  analysis  once  a  PM2  ■;  SIP  is 
submitted  widi  budget(s)  that  EPA  has 
found  adequate  or  approved.  Although 
the  first  PM2  5  SIP  may  be  an  attainment 
demonstration.  PM2  5  nonattainment 
areas  "are  free  to  establish,  through  the 


SIP  process,  a  motor  vehicle  emissions 
budget  [or  budgets]  that  addresses  the 
new  NAAQS  in  advance  of  a  complete 
SIP  attainment  demonstration.  That  is,  a 
state  could  submit  a  motor  vehicle 
emissions  budget  that  does  not 
demonstrate  attainment  but  is  consistent 
with  projections  and  commitments  to 
control  measures  and  achieves  some 
progress  towards  attainment."  (August 
15.  1997,  62  FR  43798-43799).  Such  a 
SIP  would  include  inventories  for  all 
emissions  sources.  EPA  encourages 
nonattainment  areas  to  develop  their 
PM2  5  SIPs  in  consultation  with  Federal, 
state,  and  local  air  quality  and 
transportation  agencies  as  appropriate. 

EPA  is  proposing  that  PM  2  5 
nonattainment  areas  meet  one  of  the 
following  interim  emissions  tests  for 
conformity  determinations  conducted 
before  adequate  or  approved  PM2  5  SIP 
budgets  are  established: 

•  The  build-no-greater-than-no-build 
test,  or 

•  The  no-greater-than-2002  emissions 
test. 

This  proposal  would  allow  PM2  5 
nonattainment  areas  to  choose  between 
the  two  interim  emissions  tests,  rather 
than  require  that  only  one  test  or  both 
tests  be  completed.  Conformity  would 
be  demonstrated  if  the  transportation 
system  emissions  reflecting  the 
proposed  plan  or  TIP  (build)  were  less 
than  or  equal  to  either  the  emissions 
from  the  existing  transportation  system 
(no-build)  or  the  level  of  motor  vehicle 
emissions  in  2002.  A  discussion  of  the 
proposed  changes  to  the  interim 
emissions  tests  can  be  found  in  Section 
IV. 

The  proposal  would  require  that 
regional  emissions  analvses  always  be 
completed  for  directly  emitted  PM2 , 
from  motor  vehicle  tailpipe,  brake  wear, 
and  tire  wear  emissions.  Once  a  SIP  is 
submitted,  the  budget  te.st  would  also  be 
completed  for  any  PM2  ^  precursor  for 
which  an  adequate  or  approved  budget 
is  established.  Prior  to  adequate  or 
approved  SIP  budgets,  an  interim 
emissions  test  would  be  completed  for 
each  applicable  PM2  ?  precursor,  as 
described  in  Section  VIII.  Sections  IX. 
and  X.  describe  proposed  options  for 
when  regional  emissions  analyses 
would  include  direct  PM;  ^  emissions 
from  re-entrained  road  dust  and 
construction-related  dust. 

The  consultation  process  should  be 
used  to  determine  the  models  and 
assumptions  for  completing  any 
regional  emissions  analvsis,  as  required 
by  §93.105(c)(l)(i).  See  the  proposed 
regulatory  text  in  §93.109(1)  for  a 
general  overview  of  when  the  budget 
test  and  interim  emissions  tests  apply  in 
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PM:^  areas,  and  §  93.119(e)  for  a 
description  of  the  interim  emissions 
tests  for  PM2  5  nonattainment  areas. 

B.  Why  Are  We  Proposing  These 
Options? 

We  believe  that  the  proposal 
addresses  the  concerns  of  many 
stakeholders  by  providing  flexibility 
before  adequate  or  approved  PM;  ~  SIP 
budgets  are  established.  While  many 
PM2  5  areas  will  have  prior  conformity 
experience  with  different  pollutants, 
others  will  be  doing  conformity  for  the 
first  time.  In  either  case,  the  conformity 
process  provides  an  important 
opportunity  to  begin  addressing 
transportation-related  PM2  ,•;  emissions 
early  to  ensure  that  air  quality  is  not 
worsened  before  SIPs  are  submitted. 
Proposing  a  choice  of  interim  emissions 
tests  before  SIPs  are  submitted 
addresses  the  desire  for  flexibility  and 
environmental  protection. 

EPA  has  previously  determined  that 
only  ozone  and  CO  areas  of  higher 
classifications  are  required  to  satisfy 
both  statutory  requirements  that 
transportation  planning  activities  not 
cause  or  contribute  to  'violations  of  the 
standards  (Clean  Air  Act  section 
176(c)(1)(B))  and  that  such  activities 
contribute  to  annual  emissions 
reductions  (Clean  Air  Act  section 
176(c)(3)(A)(iii))  (lanuarv  11.  1993 
proposed  rule,  58  FR  3782-3783).  EPA 
continues  to  believe  that  Clean  Air  Act 
section  176(c)(3)(A)(iii)  does  not  apply 
to  any  other  areas,  including  PM2  5 
areas;  only  Clean  Air  Act  section 
176(c)(1)(B)  applies  to  these  areas. 

To  that  end.  the  current  conformity 
rule  already  allows  many  areas  to 
conform  based  on  only  one  interim 
emissions  test  if  tjansportation 
emissions  are  consistent  with  current  air 
quality  expectations,  rather  than  having 
to  complete  two  tests  and  contribute 
further  reductions  towards  attairunent. 
Today's  proposal  continues  to  apply 
this  same  test  structure  and  rationale  to 
PM2  5  areas. 

VTII.  Consideration  of  Direct  F.M;  ^  and 
PM2  5  Precursors  in  Regional  Emissions 
Analyses 

A.  What  Are  We  Proposing? 

We  are  proposing  to  require  that  all 
regional  emissions  analyses  in  PM2  5 
nonattainment  and  maintenance  areas 
consider  all  sources  of  directly  emitted 
PM2  5  motor  vehicle  emissions  from  the 
tailpipe,  brake  wear,  and  tire  wear. 
Proposed  regulatorv  text  can  be  found  in 
§  93.102(b)(1).  See  Sections  IX.  and  X. 
for  the  proposed  options  for  including 
direct  PM2  5  from  re-entrained  road  dust 


and  construction-related  dust  in 
conformity  analyses. 

This  proposal  would  also  add 
potential  transportation-related  PM2  5 
precursors— NO\.  VOCs.  sulfur  oxides 
(SOx  ),  and  ammonia  (NHi)-for 
consideration  in  the  conformity  process. 
Once  a  PM:  s  SIP  is  submitted,  a 
regional  emissions  analysis  would  be 
required  for  a  given  precursor  if  the  SIP 
establishes  an  adequate  or  approved 
budget  for  that  particular  precursor. 

The  following  two  options  address 
how  the  various  PM2  5  precursors  would 
be  considered  in  conformity 
determinations  conducted  before 
adequate  or  approved  PM2  5  SIP  budgets 
are  established,  for  the  reasons 
explained  below.  EPA  is  proposing 
regulator}-  text  in  §§  93.102(b)(2)  and 
93.119(f)'for  both  of  these  options.  We 
are  providing  the  regulatory  text  for 
both  options  to  maximize  the  public's 
opportunity  to  provide  meaningful 
comments. 

The  first  proposed  option  would 
require  regional  emissions  analyses  for 
NOx  and  VOC  precursors  in  all  areas, 
unless  the  State  air  agency  or  the  EPA 
Regional  Administrator  makes  a  finding 
that  one  or  both  of  these  specific 
precursors  are  not  a  significant 
contributor  to  the  PM2  5  air  quality 
problem  in  a  given  area.  Regional 
emissions  analyses  would  not  be 
required  for  SOx  and  NH?  before  an 
adequate  or  approved  SIP  budget  for 
such  precursors  is  established,  unless 
the  State  or  EPA  makes  a  finding  that 
on-road  emissions  of  one  or  both  of 
these  precursors  is  a  significant 
contributor.  Under  the  first  option,  the 
MPO  and  DOT  would  document  in  their 
conformity  determinations  when 
regional  emissions  analyses  are  not 
being  conducted  when  EPA  or  the  State 
has  determined  NOx  or  VOCs  to  be 
insignificant.^ 

EPA's  second  option  would  only 
require  regional  emissions  analyses  for 
one  or  more  PM2  5  precursors  (i.e.,  NOx, 
VOC,  SOx  and  NHi)  before  adequate  or 
approved  PM2  5  SIPs  have  been 
established  if  the  State  or  EPA  makes  a 
finding  that  one  or  more  of  these 
precursors  are  significant  contributors 
to  the  PM2  5  air  quality  problem  in  a 
given  area. 

A  State  air  agency  or  EPA  finding  of 
significance  or  insignificance  (a 
"significance  finding ')  would  be  based 
on  criteria  similar  to  the  general  criteria 
currently  used  by  EPA  to  evaluate  SIPs 
that  claim  on-road  emissions  are 


^  The  public  would  be  notified  of  when  N0\  or 
VOC  is  considered  insignificant  through  the 
documentation  in  a  conformity  determination 
under  the  first  option. 


insignificant  for  a  given  pollutant  or 
precursor  EPAs  existing  policy  for 
insignificance  serves  as  the  basis  for 
today's  proposal,  as  described  in 
Section  XIV. B.  of  this  notice.  The 
following  criteria  should  be  considered 
in  making  significance  findings  for 
PM:  s  precursors  under  either  proposed 
option:  the  contribution  of  on-road 
emissions  of  the  precursor  to  the  total 
2002  baseline  SIP  inventory;  the  current 
state  of  air  quality  for  the  area;  the 
results  of  speciation  monitoring  for  the 
area;  the  likelihood  of  future  motor 
vehicle  control  measures  for  a  given 
precursor;  and  projections  of  future  on- 
road  emissions  of  the  precursor.  The 
State  air  agency  or  EPA  Regional 
Administrator  would  determine 
significance  or  insignificance  of  motor 
vehicle  emissions  in  a  given  area  on  a 
case-by-case  basis. 

Under  either  option,  a  significance 
finding  should  be  made  only  after 
discussions  with  the  interagency 
consultation  group  for  the  PM:  5 
nonattainment  area.  These  discussions 
should  include  a  review  of  the  available 
data  being  considered  to  support  the 
significance  finding.  Interagency 
consultation  also  ensures  that  all  of  the 
relevant  agencies  are  aware  that  such  a 
finding  is  being  considered.  It  is 
important  to  provide  transportation 
agencies  with  adequate  notice  of  which, 
if  any,  precursors  they  may  need  to 
address  in  conformity  analyses.  A 
significance  finding  would  be  made 
through  a  letter  to  the  relevant  State  and 
local  air  quality  and  transportation 
agencies.  MPO'(s),  DOT  and  EPA  (in  the 
case  of  a  State  air  agency  finding). 

EPA  notes  that  any  significance 
finding  made  prior  to  the  SIP  should  not 
be  viewed  as  the  ultimate  determination 
of  the  significance  of  precursor 
emissions  in  a  given  area.  State  and 
local  agencies  may  find  through  the  SIP 
development  process  that  emissions  of 
one  or  more  preciu-sors  are  significant, 
even  if  a  precursor  had  previously  been 
considered  insignificant.  In  such  a  case, 
the  PM2  ?  SIP  would  establish  motor 
vehicle  emissions  budgets  and 
significant  precursors  would  be 
included  in  subsequent  conformity 
analyses. 

To  calculate  emission  factors  for 
direct  PM2  5  from  motor  vehicles  and 
PM:  5  precursors  areas  in  all  states 
except  California  would  use  the  latest 
EPA-approved  motor  vehicle  emissions 
factor  model  (currently  M0BILE6) 
PM2  •^  nonattainment  and  maintenance 
areas  in  California  should  use 
EMFAC2002  or  a  more  recently  EPA- 
approved  model.  It  should  be  noted  that 
EMFAC2002  currently  does  not 
calculate  emissions  factors  for  NHj. 
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However,  EPA  understands  that 
California  is  working  on  a  revision  to 
EMFAC  that  should  enable  the  model  to 
calculate  emissions  factors  for  NH^.  A 
schedule  for  completing  the  necessary 
revisions  has  not  been  established.  As  a 
practical  matter,  conformity  for  NH, 
would  not  be  required  in  California 
until  there  is  an  acceptable  method  for 
estimating  such  emissions,  since  a 
method  would  be  needed  to  estimate 
current  or  future  NHi  emissions  for 
either  a  significance  finding  or  SIP 
motor  vehicle  emissions  budget. 

Including  any  precursors  in  regional 
emissions  analyses  prior  to  the 
submission  of  a  SIP  should  not  result  in 
any  additional  transportation  or 
emissions  modeling  work  since  the 
nonattainment  areas  will  already  be 
estimating  vehicle  miles  traveled  (VMT) 
from  transportation  activities  for  the 
direct  PM:  ^  regional  emissions  analysis. 
In  addition,  EPAs  upcoming 
MOBILE6.2  and  California's 
EMFAC2002  are  designed  to  generate 
emissions  factors  for  direct  PM:  5  and 
PM;  5  precursors  in  the  same  modeling 
run.  Therefore,  if  any  area  is  already 
generating  PM;  5  emissions  factors, 
precursor  estimates  would  be  available 
without  any  additional  effort,  with  the 
possible  exception  of  NHi  estimates  in 
California,  as  indicated  above. 

B   Why  Are  We  Proposing  These 
Options? 

Section  176(c)(1)(B)  of  the  Clean  Air 
Act  requires  that  federal  funding  and 
approval  be  given  only  to  transportation 
activities  that  are  consi.stent  with  state 
and  local  air  quality  goals.  To  fulfill  this 
requirement  with  respect  to  PMj  5,  EPA 
is  proposing  that  transportation 
conformity  determinations  consider 
PM;  s  and  its  precursors  if  they  are 
significant  contributors  to  an  area's 
PM;  <  air  quality  problem. 

EPA  anticipates  that  in  most 
nonattainment  and  maintenance  areas 
direct  PM;  5  emissions  would  be  an 
important  contributor  to  the  PM;  5  air 
quality  problem,  and  therefore,  we  are 
proposing  that  direct  PM;  5  emissions 
from  motor  vehicles  be  included  in  all 
conformity  analyses.  In  addition.  EPA's 
proposal  to  require  conformity  to  all 
relevant  budgets  established  in  the 
PM; .  SIP  is  consistent  with  the  Clean 
Air  Act  in  that  transportation  activities 
must  conform  to  the  air  quality  goals 
established  and  estimates  of  future 
emissions  in  the  SIP  for  a  given  area 

EPA  has  proposed  NOx.  VOCs.  SOx. 
and  NH3  as  potential  transportation- 
related  PM;5  precursors  since  all  of 
these  precursors  are  emitted  from  on- 
road  motor  vehicles.  Based  on  data 
collected  from  monitoring  sites  in  the 


national  speciation  trends  network,'' 
secondary  particles  from  precursors 
commonly  account  for  over  half  of  the 
total  fine  particle  mass  from  all 
emissions  sources  measured  at  these 
sites.  Therefore,  we  expect  that  areas 
-  may  need  to  address  on-road  emissions 
of  relevant  precursors  [i.e..  NOx,  VOC. 
SOx  and  NHi)  in  their  SIPs  and  in 
conformity. 

EPA  believes  that  the  two  proposed 
options  would  allow  for  the 
consideration  of  the  four  potential 
preciu-sors  in  conformity  prior  to  PM2  5 
SIPs  when  such  precursors  are 
significant.  However,  they  differ  in 
terms  of  whether  a  NOx  or  VOC 
precursor  is  presumed  to  be  significant 
and  considered  in  conformity  from  the 
start,  or  whether  a  finding  of 
significance  is  necessary  before  a 
precursor  is  addressed.  The  proposed 
options  attempt  to  strike  a  balance 
between:  (1)  Expeditiously  addressing 
transportation-related  emissions  that 
could  exacerbate  the  PM;  5  air  quality 
problem  before  a  SIP  is  established,  and 
(2)  targeting  conformity  requirements  in 
PM;  s  areas  in  an  efficient  and 
reasonable  manner.  As  described  above, 
the  proposed  options  would  only 
require  SOx  and  NH?  analyses  if  either 
precursor  was  found  to  be  significant 
before  a  PM;  5  SIP. 

For  example,  the  first  proposed  option 
is  more  environmentally  conservative 
by  requiring  that  NOx  and  VOC 
conformity  analyses  be  included  in  all 
areas  initially.  If  EPA  finds  that  in  most 
areas  motor  vehicle  emissions  of  these 
precursors  are  significant  contributors  to 
PM;  5  air  quality  problems,  it  may 
warrant  the  first  option's  more 
straightforward  approach  to  meeting 
Clean  Air  Act  requirements.  In  other 
words,  areas  would  begin  addressing 
NOx  and  VOC  emissions  upon 
designation  under  the  first  option, 
without  having  a  separate  state  or  EPA 
finding  of  significance.  This  option  is 
similar  to  the  current  rule's  requirement 
that  ozone  areas  must  address  NOx  and 
VOC  precursors. 

On  the  other  hand,  the  second 
proposed  option  is  consistent  with  the 
current  nile's  approach  for  PMlO 
precursors,  where  NOx  and  VOC 
conformity'  analyses  are  only  conducted 
prior  to  PMm  SIPs  if  the  State  or  EPA 
finds  either  precursor  significant  (40 
CFR  93.102(b)(2)(iii)).  EPA  finalized  this 
approach  in  the  November  24,  1993 
conformity  rule  because  at  that  time 
secondary  formation  appeared  to  be  less 


important  for  the  PMm  NAAQS  in 
general,  although  some  PMio  areas  have 
since  established  NOx  and/or  VOC  SIP 
budgets. 

The  second  proposed  option  would 
account  for  regional  variability  and 
target  conformity  analyses  where  EPA  or 
the  state  determine  NOx  and  VOC 
precursors  to  be  significant  to  an  area's 
PM;  s  problem.  Although  we  know  that 
NOx  and  VOC  precursors  generally  play 
a  more  important  role  in  PM;  5 
formation,  we  continue  to  gather  more 
specific  information  on  the  significance 
of  these  precursors  in  different  parts  of 
the  country.  One  could  argue  that  it  may 
be  more  appropriate  to  focus  scarce  state 
and  local  efforts  on  NOx  and  VOC 
precursors  only  when  thev  are 
determined  to  be  significant,  especially 
if  adopting  control  measures  early  in 
conformity  may  prove  not  to  be 
necessary  in  the  PM;  s  SIPs. 

The  following  paragraphs  present 
information  on  current  speciated  air 
quality  data  and  on-road  emissions  of 
the  precursors  that  contribute  to  the 
formation  of  secondary  particles.  The 
information  is  intended  to  illustrate 
what  we  know  about  PM;  ^  precursor 
emissions  and  air  quality.  This  type  of 
information  is  relevant  to  deciding 
whether  or  not  to  initially  require  that 
a  precursor  be  considered  in  conformity 
before  a  more  thorough  evaluation  is 
conducted  through  the  SIP  development 
process.  The  emission  inventory  data 
used  in  the  following  discussion  is  for 
372  potential  nonattainment  counties 
based  on  1999-2001  ambient  data.^ 
Summaries  of  the  air  quality  and 
emissions  inventory  data  discussed 
below  are  available  in  the  docket  for  this 
rulemaking.  More  detailed  air  quality 
emission  inventory  data  is  available  on 
the  EPA  Web  site  at  http:// 
vnvxv. emissionsonline.org/nei99v3/ 
index.htm.  The  public  is  welcome  to 
submit  additional  data  on  the 
importance  of  including  PM;  5 
precursors  in  conformity  before  SIPs  are 
established. 

NOx  precursor  emissions.  On-road 
sources  accounted  for  approximately 
40%  of  total  NOx  emissions  in  1999  in 
the  372  potential  nonattainment 
counties.  Based  on  data  collected  from 
monitoring  sites  in  the  national 
speciation  trends  network,  nitrates— 
which  result  from  reactions  involving 
NOx— make  up  between  5  and  40%  of 
the  total  PM;  5  constructed  mass.  The 
areas  with  the  highest  percentages  of 
nitrates  are  in  California  and  parts  of  the 


■*  The  speciation  trends  network  consists  of  over 
50  monitoring  sites  in  urban  areas  and  provides 
nationally  ccmsistent  data  on  PM; ,  constituents 
including  nitrates,  elemental  carbon,  organic  carbon 
and  sulfates. 


''Through  this  data,  we  identified  129  counties 
that  have  violating  monitors  for  PM.-  v  EPA  is 
currently  reviewing  2000-2002  ambient  data  which 
may  affect  the  numbers  discussed  in  todays 
proposal. 
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Midwest.  The  areas  with  lowest 
percentages  tend  to  be  in  the  southeast, 
where  nitrates  make  up  only  5  to  10% 
of  the  total  PM-  s  constructed  mass. 

The  2003  NARSTO-PM  report 
("Particulate  Matter  Science  for  Policy 
Makers.  .A  N.-\RST(3  Assessment," 
February  ZOO.lj  states.  "Nitrates 
represent  a  major  fraction  of  the  PM^  5 
mass  measured  in  some  locations, 
though  the  management  of  the  nitrate 
fraction  via  NOx  emission  reductions 
needs  to  be  addressed  in  combination 
with  VOCs.  NH.  and  SO^.  This  must  be 
done  in  consideration  of  the 
relationship  between  nitrate  production 
and  local  or  regional  ozone  formation." 
The  report  also  states.  "Reductions  of 
NOx.  VOCs,  and  associated  NH> 
throughout  the  vear  in  and  around  large 
urban  areas  may  be  important  in  the 
East  as  well  as  the  West  to  bring  down 
the  nitrate  contributions  to  the  24-hr 
and/or  annual  PM  averages.  While 
summer  nitrate  concentrations  in 
eastern  North  America  are  low  in 
comparison  with  other  PM:  5 
components,  higher  winter  nitrate 
concentrations  occur  in  northern  urban 
areas."  The  report  goes  on  to  indicate 
that  the  application  of  chemical 
transport  models  and  comprehensive  air 
qualitv  monitoring  will  be  useful  in 
determining  how  best  to  address 
nitrates. 

A  number  of  factors  should  be  taken 
into  account  when  considering  the  two 
options  for  addressing  NO\  as  presented 
above.  The  first  proposed  option  (which 
specifies  that  conformity 
demonstrations  during  the  pre-SIP 
period  must  cover  NOx  unless  a  finding 
is  made  that  NOx  is  not  a  significant 
contributor  to  the  area's  PM:  5  problem) 
is  supported  by  the  fact  that  on  a 
national  basis.  NOx  is  clearlv  a 
significant  contributor  to  the  PM^.s 
problem,  that  nitrates  constitute  some 
portion  of  the  problem  in  each 
metropolitan  area,  and  that  on-road 
sources  are  significant  contributors  of 
NOx  emissions  in  the  potential 
nonattainment  counties.  In  addition, 
assuming  further  sulfur  dioxide 
reductions  are  required  in  order  to 
attain  the  PM:  ^  standards,  certain  areas 
may  see  an  increase  in  nitrate  formation 
as  sulfur  dioxide  emissions  decline  due 
to  the  reaction  of  ammonia  with  NOx, 
which  in  relati\'e  terms  would  be  more 
"available"  for  such  reactions.  In  order 
to  minimize  this  "NOx  disbenefit" 
situation.  NOx  emissions  should  be 
further  reduced  at  the  same  time  These 
factors  may  argue  that  a  more 
environmentally  conservative  approach 
is  needed  to  meet  the  Clean  Air  Act 
conffirmity  provisions,  and  that  NOx 
should  be  considered  in  conformitv 


analyses  under  the  first  proposed  option 
unless  the  State  or  EPA  determine 
otherwise. 

The  second  option  (in  which 
conformity  demonstrations  during  the 
pre-SIP  period  must  consider  NOx  only 
if  the  State  or  EPA  make  a  finding  that 
NOx  is  a  significant  contributor)  is 
under  consideration  because  the 
contribution  of  nitrates  to  total  PM2  5 
concentrations  in  different  metropolitan 
areas  can  vary  significantly  as  noted 
above.  In  addition,  this  option  would 
enable  states  to  consider  NOx  emission 
reductions  in  combination  with 
potential  reductions  of  VOCs,  NH?  and 
SO2  as  part  of  the  process  for  developing 
an  area's  attainment  demonstration  (due 
within  3  years  of  the  area's 
nonattainment  designation),  in  which 
air  quality  modeling  at  a  more  refined 
spatial  resolution  (e.g.  12  kilometer  grid 
size)  would  be  performed.  EPA  seeks 
comment  on  the  two  options  for 
addressing  NOx  in  conformity  prior  to 
PM; ,  SlPs. 

VOC  precursor  emissions.  In  1999.  on- 
road  sources  accounted  for 
approximately  34%  of  the  total  VOC 
emissions  in  the  372  potential 
nonattainment  counties  for  PM2  5  (based 
on  the  1999-2001  air  quality  data). 
Carbonaceous  particles,  which  result,  in 
part,  from  reactions  involving  VOCs, 
account  for  25-70%  of  constructed  fine 
particle  mass  measured  at  speciation 
trends  network  sites.  The  highest 
percentages  of  carbonaceous  particles 
tend  to  be  in  California  and  the  lowest 
percentages  tend  to  be  in  the  eastern 
United  States. 

Our  understanding  of  the  role  of 
VOCs  in  PM:  5  air  quality  problems 
continues  to  evolve.  VOCs  play  several 
different  functions  in  the  formation  of 
the  organic  fraction  of  PM:?.  The  2003 
NARSTO  report  characterizes  VOC 
precursors  into  three  main  categories. 
High  molecular  weight  organic 
molecules  (i.e..  molecules  with  25  or 
more  carbon  atoms)  are  either  emitted 
directly  as  particles  or  as  liquids  that 
rapidly  condense  onto  existing  particles. 
Intermediate  weight  organic  molecules 
(e.g..  compounds  with  7  to  24  carbon 
atoms)  often  exhibit  a  range  of 
volatilities  and  can  exist  in  both  the  gas 
and  aerosol  phase.  For  this  reason  they 
are  also  referred  to  as  semivolatile 
compounds.  These  compounds  react  at 
higher  temperatures  to  form  secondary 
organic  aerosols  (SOAs).  Aromatic 
compounds  such  as  toluene,  xylene, 
ethyl  benzene  are  considered  to  be  the 
most  significant  anthropogenic  SOA 
precursors  and  have  been  estimated  to 
be  responsible  for  50  to  70  percent  of 
SOAs.  The  smallest  organic  molecules 
[i.e.,  molecules  with  six  or  less  carbon 


atoms)  occur  in  the  atmosphere  mainly 
as  vapors  and  typically  do  not  form 
organic  particles  at  ambient 
temperatures.  However,  they  participate 
in  atmospheric  chemistry  processes 
resulting  in  the  formation  of  ozone  and 
certain  free  radical  compounds  (such  as 
the  hydroxyl  ion  (OHJ).  These  free 
radicals  participate  in  the  oxidation  of 
other  gas-phase  compounds  (such  as 
semivolatile  aromatics)  to  form  SOAs. 
The  relative  importance  of  each  of  these 
groups  of  organic  compounds  in  the 
formation  of  organic  particles  varies 
from  area  to  area.  Also,  the  contribution 
of  on-road  source  emissions  to  each  of 
these  three  groups  of  organic 
compounds  mav  vary  from  area  to  area. 

Since  on-road  motor  vehicles  account 
for  a  substantial  portion  of  total  V'OC 
emissions  and  on-road  VOCs  should  be 
significant  in  many  PM:  5  cireas.  one 
could  argue  that  the  first  proposed 
option  is  the  most  logical  and 
environmental  approach.  Under  this 
proposed  option.  VOCs  would  be 
considered  in  conformity  automatically 
unless  states  or  the  EPA  Regions 
determine  that  VOCs  are  insignificant 
for  a  given  area.  On  the  other  hand,  it 
may  be  appropriate  to  allow  states  and 
EPA  the  opportunity  to  evaluate  the 
local  significance  of  VOC  emissions 
prior  to  consideration  in  conformity, 
given  the  likely  variations  between  areas 
regarding  the  role  of  VOCs  in  the 
formation  of  PM:?.  EPA  seeks  comment 
on  the  two  options  for  addressing  VOCs 
in  conformity  prior  to  PM:  5  SIPs. 

SOx  precursor  emissions.  EPA 
believes  that  statutory  requirements  are 
met  under  both  proposed  options  if  SOx 
is  only  addressed  in  conformity  if  it  is 
determined  to  be  significant  to  an 
individual  nonattainment  area. 
Although  SOx  may  significantly 
contribute  to  total  PM:  ?  in  terms  of 
emissions  from  all  sources,  emissions 
inventory  data  indicates  that  on-road 
emissions  of  SOx  generally  represent  a 
very  small  portion  of  the  total  SOx 
emissions  Emissions  inventory  data  for 
1999  for  the  372  potential  PM^s 
nonattainment  counties  for  PM:  5  (hased 
on  1999-2001  air  quality  data)  shows 
that  on-road  sources  were  responsible 
for  only  2%  of  total  SOx  emissions.  By 
comparison,  fuel  combustion  sources 
(e.g.,  electric  utility  and  industrial 
combustion  of  coal  and  oil)  were 
responsible  for  approximately  88%  of 
the  SOx  emissions  in  1999  in  these 
same  counties. 

In  addition.  EPA  has  already  adopted 
two  regulations  that  will  greatly  reduce 
emissions  of  SOx  from  on-road  sources 
by  the  time  such  regulations  are  both  in 
full  effect  in  2009.  First,  in  2004  the  low 
sulfur  gasoline  program  begins  to  be 
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phased  in  and  is  fullv  effective  in  2007 
(Februan-  10.  2000.  65  FR  6697).  This 
regulation  will  reduce  the  sulfur  content 
of  gasoline  by  approximately  90%.^ 
Second,  in  2006  the  low  sulfur  diesel 
program  begins  to  be  phased  in  and  is 
fully  effective  bv  2009  (lanuarv  18. 
2001.  86  FR  5001).  This  regulation  will 
reduce  the  sulfur  content  of  diesel  fuel 
by  approximately  97%  nationally. 

Projections  of  on-road  emissions  of 
S02  in  2020  in  the  372  potential  PM;  <; 
nonattainment  counties  based  on  1999- 
2001  air  quality  data  indicates  that  on- 
road  sources  will  be  responsible  for  less 
ihan  1%  of  the  total  SO:  emissions  in 
2020  in  these  counties."  These 
projections  confirm  that  the 
implementation  of  the  fuel  regulations 
discussed  above  will  ensure  that  SO: 
emissions  from  on-road  sources  remain 
at  insignificant  levels. 

.VH'  precursor  emissions.  EPA 
believes  that  both  proposed  options  are 
appropriate  and  consistent  with  the 
statute  by  only  requiring  NHi 
conformitv  analyses  if  it  is  found 
significant  in  a  given  area.  States  and 
EPA  should  have  a  better  understanding 
of  the  effect  of  NH»  reductions  on  PM25 
concentrations  by  2007.  when  PM:  s 
SIPs  would  be  due.  Based  on  the  limited 
state  of  knowledge  about  on-road  mobile 
source  NH;  contributions  to  PM: ,  and 
indications  that  such  emissions  may  be 
small,  EPA  does  not  generally  believe 
that  any  areas  should  be  required  to 
consider  NH»  in  conformity  before  SIPs 
are  submitted,  unless  the  State  or  EPA 
determines  that  NH^  emissions  are 
significant. 

First,  the  2003  NARSTO-PM  report 
states  that  in  most  areas,  insufficient 
information  exists  at  this  time  to  predict 
how  particle  mass  and  composition 
would  change  in  response  to  changing 
NH?  emissions.  In  some  areas, 
reductions  in  NH.  could  actually  lead  to 
formation  of  acid  aerosols  that  could 
worsen  air  quality.  Second,  existing 
emissions  data  show  that  on-road 
sources  are  a  relatively  small 
contributor  to  national  NH?  emissions, 
approximately  5%.  In  addition, 
information  on  1999  emissions  indicates 
that  about  17%  of  the  NH?  in  the  372 
potential  PM:  s  nonattainment  counties 
(based  on  1999-2001  air  quality  data) 
comes  from  on-road  sources.  Although 
this  information  provides  some 


"In  addition,  California  has  adopted  its  own  rule 
which  addresses  the  sulfur  content  of  gasoline  in 
that  State  California  s  regulation  is  similar  in 
stringency  to  the  federal  regulation 

"EPA  42O-R-OO-020,  October  2002,  'Procedures 
for  Developing  Base  Year  and  Future  Year  Mass  and 
Modeling  Lriventones  for  the  Heavy-Duty  Engine 
and  Vehicle  Standaras  and  Highway  Diesel  Fuel 
(HDD)  RulemaJung 


evidence  that  on-road  NH?  emissions 
can  be  important  in  some  urban  areas, 
this  is  likely  due  to  urbanized  counties 
having  fewer  agricultural  and  other  NH? 
sources. 

IX.  Re-entrained  Road  Dust  in  PM:  5 
Regional  Emissions  Analyses 

A.  Background 

Fugitive  dust  is  released  into  the 
atmosphere  by  the  mechanical 
disturbance  of  granular  material. 
Common  sources  of  fugitive  dust 
include  agricultural  operations, 
construction,  and  on-road  motor  vehicle 
activity.  Motor  vehicles  produce  direct 
particulale  emissions  of  dust  through 
resuspension  of  loose  material  on  the 
road  surfece,  also  known  as  re-entrained 
road  dust. 

Re-entfained  road  dust  can  come  from 
both  paved  and  unpaved  roads, 
including  pavement  wear  and 
decomposition,  atmospheric  deposition 
onto  the  road  surface,  mud  and  dirt 
carry-out  from  off-road  sites,  and  sand, 
salt,  and  other  materials  applied  for  ice 
or  skid  control.  In  the  preamble  to  the 
1993  final  conformity  rule,  EPA 
identified  re-entrained  road  dust  as  a 
potential  on-road  mobile  source 
contributor  to  some  local  PMui 
nonattainment  problems.  EPA  stated, 
"All  highway  and  transit  related  source 
categories  that  contribute  to  the 
nonattainment  problem  should  be 
identified  and  included  in  the  motor 
vehicle  eSiissions  budget,  including 
exhaust,  evaporative,  and  re-entrained 
dust  emisjsions  (including  emissions 
from  antiskid  and  deicing  materials, 
where  treated  as  mobile  source 
emissions  by  the  SIP)."  (November  24, 
1993. 58  FR  62194) 

B.  What  Are  We  Proposing? 

This  part  of  the  proposal  addresses 
when  direct  PM:  5  from  re-entrained 
road  dust  would  be  included  in 
conformity  analyses  in  PM:  5 
nonattainment  and  maintenance  areas. 
Once  a  PM:  s  SIP  is  submitted,  re- 
entrained  road  dust  would  be  included 
in  regional  emissions  analyses  if  road 
dust  is  considered  significant  in  the 
context  of  the  SIPs  air  quality  modeling 
and  included  in  an  adequate  or 
approved  PM:  5  motor  vehicle  emissions 
budget.  EPA  would  consider  the 
significance  of  road  dust  in  its  adequacy 
review  or  approval  of  a  submitted  PM:  s 
SIP.  The  following  two  options  address 
road  dust  emissions  in  the  time  period 
before  adequate  or  approved  PM:  <;  SIP 
budgets  are  established. 

The  first  option  would  require  that, 
prior  to  adequate  or  approved  PM:  5  SIP 
budgets,  re-entrained  road  dust  would 


only  be  included  in  regional  emissions 
analyses  if  the  State  air  quality  agency 
or  EPA  Regional  Administrator 
determines  that  re-entrained  road  dust 
is  a  significant  contributor  to  the  PM:5 
regional  air  quality  problem.  In  other 
words.  PM:  5  areas  could  presume  that 
re-entrained  road  dust  is  not  a 
significant  contributor  and  not  include 
road  dust  in  PM:  ^  transportation 
conformity  analyses  prior  to  the  SIP, 
unless  the  State  or  EPA  finds  road  dust 
significant.  The  proposed  regulatory  text 
for  this  option  can  be  found  in 
§  93.102(b)(3). 

EPA  requests  comment  on  whether 
the  first  proposed  option  should  be 
modified  to  require  certain  PM:  ■;  areas 
that  are  also  PM:,,  areas  to  include  road 
dust  in  PM:  s  conformity  analvses.  if 
road  dust  is  currently  included  in  PMm 
conformity  analyses.  Such  a  caveat 
would  result  in  a  limited  number  of 
PM:  s  areas  including  road  dust  in  all 
PM:  s  conformity  analyses  prior  to  a 
PM:  5  SIP.  unless  the  State  or  EPA  found 
that  road  dust  is  not  a  significant 
contributor  to  the  regional  air  qualitv 
problem.  This  proposal  does  not  affect 
how  re-entrained  road  dust  is  addressed 
in  conformity  for  the  PM,,)  standard. 

The  second  proposed  option  would 
require  that  re-entrained  road  dust  be 
included  in  conformity  analyses  in  all 
PM:  5  nonattainment  areas  prior  to 
adequate  or  approved  PM:  <  SIP  budgets, 
unless  the  State  air  quality  agency  or 
EPA  Regional  Administrator  determines 
that  re-entrained  road  dust  is  not  a 
significant  contributor  io  the  regional  air 
quality  problem.  For  this  option.  MPOs 
and  DOT  would  document  in  their 
conformity  determinations  that  regional 
emissions  analyses  for  direct  PM:  s  do 
not  include  road  dust  emissions  when 
EPA  or  the  State  has  determined  that 
such  emissions  are  insignificant." 

An  EPA  or  State  air  agency  finding  of 
significant  or  insignificant  re-entrained 
road  dust  emissions  (a  "significance 
finding")  would  be  based  on  a  case-by- 
case  review  of  the  following  factors  for 
either  proposed  option:  the  contribution 
of  road  dust  to  current  and  future  PM:  s 
nonattainment:  an  area's  current  design 
value  for  the  PM:  5  standard:  whether 
control  of  road  dust  appears  necessary 
to  reach  attainment:  and  whether 
increases  in  re-entrained  dust  emissions 
may  interfere  with  attainment.  Such  a 
review  would  include  consideration  of 
local  air  quality  data  and/or  air  quality 
modeling  results.  Todays  proposed 
options  for  PM..  5  road  dust  are 
consistent  with  EPA's  existing 


"The  public  would  be  notified  when  road  dust  is 
considered  insignificant  through  the  documentation 
in  a  conformity  determination  for  this  option. 
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insignificance  policy  for  all  areas  as 
described  in  Section  XIV. B. 

Under  either  option,  a  significance 
finding  should  be  made  only  after 
discussions  with  the  interagency 
consultation  group  for  the  PM:  > 
nonattainment  area.  These  discussions 
should  include  a  review  of  the  data 
being  considered.  Interagency 
consultation  would  also  ensure  that  all 
of  the  relevant  agencies  are  aware  that 
such  a  finding  is  being  considered  and 
is  supported  by  the  air  quality 
information  that  is  available  at  the  time. 
A  significance  finding  would  be  made 
through  a  letter  to  the  relevant  state  and 
local  air  qualitv  and  transportation 
agencies,  MPO(s).  DOT.  and  EPA  (in  the 
case  of  a  State  air  agency  finding). 

EPA  notes  that  anv  significance 
finding  made  prior  to  the  SIP  should  not 
be  viewed  as  the  ultimate  determination 
of  the  significance  of  road  dust 
emissions  in  a  given  area.  State  and 
local  agencies  may  find  through  the  SIP 
development  process  that  road  dust 
emissions  are  significant  and  should  be 
included  in  the  PM:  ^  SIP  motor  vehicle 
emissions  budget  and  subsequent 
conformity  analyses,  even  in  the  case 
where  road  dust  emissions  were 
previously  considered  insignificant. 

As  described  further  below,  under  any 
of  the  proposed  options.  EPA  would 
issue  guidance  on  how  to  calculate 
PM:  s  road  dust  emissions  to  reflect  the 
true  impact  of  re-entrained  road  dust  on 
regional  air  quality.  This  guidance 
would  be  available  before  EPA's  final 
PM2  5  nonattainment  designations.  See 
Section  IX, D  for  more  details  on  EPA's 
ideas  for  such  guidance. 

C.  Why  Are  We  Proposing  These 
Options? 

At  issue  is  the  question  of  whether  or 
not  re-entrained  road  dust  has  a 
significant  impact  on  air  qualitv  and 
should  be  included  in  conformity 
analyses  in  all  PM;  s  areas.  Existing 
PMki  areas  include  re-entrained  road 
dust  in  conformity  because  fugitive  dust 
from  roadways  and  other  sources 
dominate  PMni  regional  emissions 
inventories.  However,  the  role  of  re- 
entrained  road  dust  for  PM:  ?  air  quality 
issues  is  less  clear.  P^urthermore,  there 
does  not  appear  to  be  a  direct 
correlation  between  the  amount  of  road 
dust  calculated  for  PM:  -^  motor  vehicle 
inventories  and  what  is  being  collected' 
on  PM:  s  monitoring  filters,  as  discussed 
further  in  this  section 

Specifically,  analysis  of  local  air 
quality  data  indicates  wide  regional 
variation  in  the  fractions  of  PM;  s  found 
on  air  quality  monitors  that  consists  of 
chemical  elements  associated  with 
fugitive  dust.  Moreover,  not  all 


emissions  of  these  chemical  elements 
are  attributable  to  re-entrained  road 
dust,  as  they  can  also  be  emitted  by 
other  sources  that  disturb  or  process 
minerals  or  metals.  In  some  areas, 
especially  those  areas  in  the  eastern 
United  States,  preliminary  analyses 
indicate  that  fugitive  dust  may  not  have 
a  significant  impact  on  regional  air 
quality.'^  In  those  areas,  it  may  be  more 
productive  prior  to  a  PM;  5  SIP  to  focus 
control  efforts  on  vehicle  emissions  that 
contribute  to  the  PM:  s  air  quality 
problem,  rather  than  on  re-entrained 
road  dust  emissions. 

The  first  proposed  option  would 
address  regional  variability,  and 
ultimately  allow  the  SIP's  analysis  to 
determine  whether  or  not  re-entrained 
road  dust  is  a  significant  factor  in  the 
regional  PM2  5  problem.  A  more 
thorough  air  quality  analysis  as  required 
for  the  SIP  may  be  the  best 
determination  of  the  real  impact  of  re- 
entrained  road  dust  on  PM:  5  air  quality, 
unless  there  is  clear  evidence  before  the 
SIP  that  road  dust  emissions  are 
significant. 

Under  the  first  proposed  option.  EPA 
is  requesting  comment  on  whether  it  is 
appropriate  to  require  PM;  5  areas  that 
are  also  PMm  areas  to  include  road  dust 
in  conformity  analyses,  unless  a  finding 
is  made  that  road  dust  is  not  significant. 
Areas  that  are  nonattainment  for  PMio 
may  be  more  likely  to  have  significant 
re-entrained  road  dust  contributing  to 
the  PM:  ?  problem.  Due  to  the 
significant  amount  of  road  dust  in 
existing  PMio  inventories,  it  may  be 
appropriate  to  also  initially  presume 
that  road  dust  is  significant  for  PM:  5  for 
these  limited  number  of  PM|o  areas, 
unless  the  State  or  EPA  find  that  road 
dust  is  not  significant. 

Finally,  because  the  second  option 
begins  with  the  presumption  that  re- 
entrained  road  dust  emissions  is  a 
problem,  it  may  be  more  conservative  in 
protecting  PM:  ?  air  quality  with  respect 
to  the  impact  of  road  dust.  However,  in 
many  areas,  the  second  proposed  option 
might  result  in  the  diversion  of 
resources  toward  road  dust  analyses  as 
well  as  road  dust  control  measures  that 
might  be  more  effectively  used  to 
understand  and  control  other  emissions 
soiu-ces.  These  areas  do  have  the  option 
of  supporting  an  EPA  or  state  finding 
that  road  dust  emissions  are  not 


'  "National  Air  Quality  and  Emissions  Trends 
Report,  1999,"  EPA-4547R-01-004,  U.S.  EPA  Office 
or  Air  Quality  Planning  and  Standards.  March  2001. 
also  J.  Szykman.  D  Mintz.  J.  Creilson,  and  M. 
Wayland,  "Impact  of  April  2001  Asian  Dust  Event 
on  Particulate  Matter  Concentrations  in  the  United 
States."  in  the  "Proceedings  of  the  Air  &  Waste 
Management  Association  Symposium  on  Air 
Quality  Measurement  Methods  and  Technology. 
San  Francisco,  November  13-15,  2002. 


significant,  but  this  may  be  difficult  to 
do  prior  to  the  completion  of  the  SIP 
analysis  in  some  areas. 

D.  Request  for  Comment  on  Estimating 
Road  Dust  Emissions 

Under  any  of  the  proposed  options, 
road  dust  SIP  emissions  inventories  and 
regional  emissions  analyses  for 
conformity  at  this  time  should  be 
calculated  using  methods  described  in 
EPA's  guidance  entitled,  "AP-42.  Fifth 
Edition,  Volume  1.  Chapter  13, 
Miscellaneous  Sources"  (US  EPA  Office 
of  Air  Quality  Planning  and  Standards: 
available  at  http://wwv,-.epa.gov/ttn/ 
chief/ap42/chl3/  )  or  locally  developed 
estimation  methods  approved  through 
the  interagency  consultation  process. 
For  reasons  described  below,  under 
EPA's  future  guidance,  calculated 
emissions  would  then  be  adjusted 
downward  based  on  an  analysis  of  the 
relative  impact  of  re-entrained  road  dust 
on  ambient  PM;  s  concentrations  as 
determined  by  regional  air  quality 
monitors  in  a  given  area. 

Review  of  PM;  s  air  quality  data  raises 
significant  questions  of  uncertainty  in 
the  estimation  methods  for  PM;  5  dust 
emissions.  Emissions  of  road  dust  are 
estimated  using  methods  that  are  based 
on  data  collected  from  particulate 
monitors  set  up  close  to  the  road  edge. 
These  methods  are  used  to  create  a 
PM;  5  inventory,  which  is  an  estimation 
of  the  total  amount  of  PM;  5  road  dust 
released  into  the  atmosphere.  When 
used  with  standard  air  quality 
simulation  models,  the  methods  that  are 
used  to  create  the  inventory  may 
adequately  estimate  the  dust  in  the  air 
immediately  adjacent  to  the  road,  but 
may  overestimate  the  impact  that  dust 
has  on  concentrations  in  the  larger 
region  and  in  particular  at  the  PM;  s 
monitors  that  determine  attainment 
with  the  PM;  <.  N.A-^QS.  Regional  air 
quality  is  assessed  by  air  quality 
monitors  that  are  set  up  in  a  wide  range 
of  locations.  These  regional  air  quality 
monitors  generally  indicate  much  lower 
fractions  of  dust  in  the  atmosphere  than 
are  predicted  based  on  the  emissions 
inventories.  {  "Reconciling  Urban 
Fugitive  Dust  Emissions  Inventory  and 
Ambient  Source  Contribution  Estimates: 
Summary  of  Current  Knowledge  and 
needed  Research  ".  Desert  Research 
Institute  Document  6110.4F,  May  2000, 
available  at  http://www.epa.gov/ttn/ 
chief /ef docs/ fugitivedust.pdf). 

There  are  several  likely  contributing 
factors  to  explain  this  discrepancy.  The 
first  factor  is  that  road  dust  particles  are 
distributed  more  toward  the  high  end  of 
the  PM;  5  size  range  than  are  exhaust 
particle  or  PM;  5  emissions  from  many 
other  source  types.  The  second  factor  is 
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the  low  height  to  which  re-entrained 
road  dust  is  lifted  (75%  of  unpaved  road 
dust  emissions  were  less  than  2  meters 
above  the  ground  when  they  were 
measured;  compared  to  emissions 
released  from  stacks  at  stationary 
sources  or  vertical  exhaust  pipes  on 
heavv-duty  trucks)  (Desert  Research 
Institute  Document  6110. 4F,  May  2000). 
This  low-lifting  height  provides  an 
e.xtended  "opportunity"  for  impaction, 
filtration,  agglomeration  and  other 
phvsical  mechanisms  that  lead  to 
particle  removal  to  occur.  The  third 
factor  is  that  the  lack  of  anv  thermal 
buoyancy  for  dust  emissions  would 
somewhat  reduce  their  impact,  in 
contrast  to  emissions  from  vehicle 
exhaust  and  other  combustion  or  high 
temperature  sources.  All  three  factors 
increa.se  the  likelihood  that  road  dust 
particles  would  settle  out  of  the 
atmosphere  onto  the  ground  or  adhere 
onto  other  surfaces  such  as  vegetation, 
structures,  etc..  before  contributing 
substantially  to  the  PM:  s  regional  air 
quality  problem. 

There  are  other  reasons  for 
uncertainty  associated  with  the  current 
method  for  estimating  PM;  ^  re- 
entrained  road  dust  emissions.  The 
original  data  used  to  develop  this 
method  were  based  on  measurements  of 
PM,u  rather  than  PM;  <.  The  PMu,  data 
were  subsequently  adjusted  to  reflect 
the  fraction  of  PM,  ^  in  PMu,.  but  these 
adjustments  add  uncertainty.  In 
addition,  the  data  used  to  develop  the 
emissions  estimation  method  are  highly 
variable.  This  variability  adds  to 
uncertainty  about  its  interpretation. 
("AP-42,  Fifth  Edition.  Volume  1. 
Chapter  13:  Miscellaneous  Sources". 
U.S  EPA  Office  of  Air  Quality  Planning 
and  Standards). 

Attempting  to  adjust  for  discrepancies 
between  estimated  inventories  and  air 
quality  measurements.  EPA  has 
discounted  national  PM; ,  emissions 
inventories  by  75%  in  air  quality 
analyses  for  recent  EPA  rulemakings 
and  other  national  analyses,  to  create 
the  "ei'fective  emissions"  that  are  used 
as  input  into  regional  air  quality 
models.  (Desert  Research  Institute 
Document  6110.4F,  May  2000).  Even 
with  this  discount,  absolute  air  quality 
model  predictions  of  the  concentration 
of  chemical  elements  associated  with 
road  dust  typically  have  remained 
higher  than  observed  at  most  urban 
PM;  s  monitoring  sites,  suggesting  that 
an  even  larger  discount  may  be  needed 
in  at  least  some  situations.  In  areas 
where  PMz  -;  transportation  conformity 
for  road  dust  is  required,  we  believe  that 
discounting  local  re-entrained  road  dust 
inventories  is  necessarv'  to  ensure  that 
the  overall  impact  of  road  dust  is 


properly  estimated,  and  that  decisions 
about  control  strategies  for  road  dust 
emissiorts  and  exhaust  eriiissions  reflect 
actual  relative  impacts  on  ambient 
concentrations  and  attainment.  Without 
these  adjustments,  plaimers  may  not 
apply  the  proper  combination  of  control 
measures  on  dust  and  vehicle  emissions 
needed  to  properly  address  the  regional 
PM;  s  air  quality  problem.  Based  on 
observed  discrepancies,  EPA  believes 
that  controls  on  road  dust  would  have 
a  much  smaller  impact  on  regional  air 
quality  than  would  initially  appear 
based  on  unadjusted  emission 
inventories. 

Preliminary  analysis  of  air  quality 
data  and  modeling  studies  indicates  that 
there  will  likely  be  wide  local  variation 
in  the  size  of  the  necessary  adjustments 
to  PM;  5  dust  emissions.  For  this  reason, 
it  would  be  inappropriate  to  apply 
EPA's  75%  downward  adjustment  for 
national  inventories  for  all  areas.  EPA 
believes  it  is  more  appropriate  for  PM;  s 
areas  to  create  locally-specific 
adjustmejits  based  on  the  amount  of 
road  dust  on  an  area's  monitoring  filters 
and  its  relationship  to  an  area's 
nonattaii»nent  problem.  Therefore,  EPA 
intends  to  develop  methods  to  make 
these  adjustments  locally  both  before 
and  after  a  regional  SIP  air  quality 
analysis  has  been  done.  EPA  would 
issue  this  guidance  by  the  time  PM;  s 
designations  are  made.  EPA  invites 
comments  and  suggestions  for  possible 
methods  for  determining  such  local 
adjustments  in  areas  where  road  dust  is 
included  in  conformity  analyses. 

X.  Constnirtion-Related  Fugitive  Dust 
in  PM:  ^  Regional  Emissions  Analyses 

A.  Background 

Construction-related  fugitive  dust  is 
granular  material  released  into  the 
atmosphere  during  construction. 
Activities  associated  with  construction- 
related  fugitive  dust  emissions  include 
land  clearing,  drilling  and  blasting, 
ground  excavation,  cut  and  fill 
operations  [i.e.  earth  moving),  and 
facility  construction.  Often,  a  large 
portion  of  such  emissions  results  from 
equipment  traffic  over  temporary  roads 
at  the  construction  site.  Construction- 
related  fugitive  dust  is  distinct  from  re- 
entrained  road  dust,  which  is  emitted  by 
motor  vehicles  traveling  over  permanent 
paved  or  unpaved  roads.  The  discussion 
here  applies  only  to  fugitive  dust 
emitted  during  the  construction  of 
highway  or  transit  projects. 

B.  What  Are  We  Proposing? 

EPA  proposes  to  include 
construction-related  fugitive  dust  from 
highway  or  transit  projects  in  regional 


emissions  analyses  in  PM;  5 
nonattainment  and  maintenance  areas 
only  if  the  SIP  identifies  such  dust  as  a 
significant  contributor  to  the  regional  air 
quality  problem.  In  other  words,  PM;  s 
areas  would  only  include  construction- 
related  fugitive  dust  if  the  SIP  identifies 
it  as  contributing  to  an  area's  air  quality 
problem.  Construction-related  dust 
emissions  would  not  be  included  in  any 
PM;  s  conformity  analyses  before 
adequate  or  approved  PM;  s  SIP  budgets 
are  established.  EPA  has  included 
proposed  regulatorv  text  for  this  option 
as  §93. 122(e). 

Under  this  proposal,  if  construction- 
related  fugitive  dust  is  included  in 
transportation  conformity,  we  propose 
to  allow  PM; .  SIP  budgets  and 
conformity  analyses  to  be  adjusted  to 
reflect  the  true  impact  of  construction- 
related  fugitive  dust  on  regional  air 
quality,  as  explained  in  Section  IX. D. 
EPA  would  issue  guidance  on  how  to 
calculate  PM;  5  construction  dust 
emissions  to  more  accurately  reflect  the 
impact  of  constmction  dust  on  regional 
air  quality  before  EPA's  final  PM2.5 
nonattainment  designations. 
Construction  dust  SIP  emissions 
inventories  and  regional  emissions 
analyses  for  conformity  should  be 
calculated  using  methods  described  in 
EPA's  guidance  entitled,  "AP-42.  Fifth 
Edition.  Volume  1.  Chapter  13. 
Miscellaneous  Sources"  (US  EPA  Office 
of  Air  Quality  Planning  and  Standards; 
available  at  http-./fwwiv.epa.gov/ttn/ 
chief/ap42/chl3/]  or  locally  developed 
estimation  methods  approved  through 
the  consultation  process. 

Under  EPA's  future  guidance, 
calculated  emissions  would  then  be 
adjusted  downward  to  account  for 
discrepancies  based  on  an  analysis  of 
the  relative  impact  of  construction  dust 
on  ambient  PM;  5  concentrations  as 
determined  by  regional  air  quality 
monitors  in  a  given  area.  See  previous  - 
discussion  in  Section  IX. D.  for  more 
details  on  ideas  that  EPA  is  considering 
for  its  future  guidance.  EPA  is  also 
requesting  comment  from  the  public  on 
such  guidance. 

C.  Why  Are  We  Proposing  This  Option.'' 

Section  176(c)  of  the  Clean  Air  Act 
requires  that  the  air  quality  impacts  of 
transportation  projects  be  evaluated  so 
that  new  violations  or  worsened 
violations  do  not  occur.  If  emissions  of 
fijgitive  dust  from  highway  or  transit 
projects  contribute  to  air  quality 
problems  in  PM;  <;  areas  and  as  a  result, 
air  quality  is  worsened,  then  it  may  be 
appropriate  to  evaluate  those  emissions 
in  conformity  before  federal  funding  or 
approval  is  given.  Section  93.122(d)  of 
the  transportation  conformity  rule 
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requires  regional  PM'io  emissions 
analyses  to  include  construction-related 
PMio  dust  if  the  SIP  identifies  such 
emissions  as  a  contributor  tc  the 
nonattainment  problem.  If  construction- 
related  fugitive  PMu)  is  not  identified  as 
a  contributor  to  the  air  quality  problem 
in  the  implementation  plan,  areas  are 
not  required  to  include  these  emissions 
in  the  regional  emissions  analysis  for 
transportation  conformity.  The  proposal 
applies  the  current  rule's  approach  for 
PMio  areas  to  PM;  ?  areas. 

In  nonattainment  and  maintenance 
areas  where  construction-related 
fugitive  dust  is  a  part  of  the 
nonattainment  problem,  we  would 
allow  states  to  adjust  the  construction- 
related  fugitive  dust  SIP  inventories  and 
subsequent  conformity  analyses  to 
resolve  any  discrepancies  between  the 
dust  inventories  and  the  amount  of  dust 
observed  at  air  quality  monitors,  as 
described  above.  As  noted,  regional  air 
quality  monitors  generally  indicate 
much  lower  fractions  of  dust  in  the 
atmosphere  than  are  predicted  based  on 
the  emissions  inventories.  (Desert 
Research  Institute  Document  6110. 4F, 
May  2000).  As  explained  above,  factors 
such  as  larger  particle  size,  low  release 
height,  and  low  thermal  buoyancy 
increase  the  likelihood  that  dust 
particles  would  quicklv  settle  out  of  the 
atmosphere  onto  the  ground  or  adhere 
onto  other  surfaces  such  as  vegetation, 
structures,  etc. 

In  areas  where  PM:  ■;  transportation 
conformity  for  construction  dust  is 
required,  we  believe  that  discounting 
local  construction  dust  inventories  is 
necessary  to  ensure  that  the  overall 
impact  of  road  dust  is  properly 
estimated,  and  that  decisions  about 
control  strategies  for  dust  emissions 
(including  construction  dust)  and 
exhaust  emissions  reflect  actual  relative 
impacts  on  ambient  concentrations  and 
attainment  EPA  will  develop  separate 
guidance  for  these  adjustments  to  SIP 
budgets  and  conformity  analyses  and 
this  guidance  would  be  available  before 
EPA's  final  nonattainment  designations 
for  the  PM:  ■^  standard. 

D.  Implementation  and  Request  for 
Additional  Information 

EPA  addressed  implementation  issues 
for  including  ajnstruction  dust  in  PMio 
conformity  analyses  in  an  October  28, 
1996  memorandum. '"  Under  the 


'""Transportation  Conformity:  Regional  Analysis 
of  PM...  Emissions  from  Highway  and  Transit 
Project  Construction."  memorandum  from  Gay 
MacGregor.  then-director.  Regional  and  State 
Programs  Division.  Office  of  Mobile  Sources  to  EPA 
Regional  .\u  Division  Directors. 


proposal.  EPA  would  apply  similar 
implementation  guidance  to  PM;  ^  areas. 
During  the  development  of  the  SIP.  air 
quality  agencies  would  ensure  that  the 
PM;  <  SIP  inventor}-  clearly  identifies 
the  role  (if  any)  of  construction  dust  in 
the  PM:  •;  air  quality  problem.  If 
construction  dust  is  a  contributor,  dust 
from  highway  and  transit  projects 
would  be  included  in  the  PM:  5  SIP 
motor  vehicle  emissions  budget.  MPOs 
and  state  transportation  agencies  would 
work  together  with  local  and  state  air 
quality  agencies  to  ensure  that 
construction  dust  emissions  are 
properly  analyzed  with  respect  to  the 
transportation  plan  and  TIP  for 
conformity  analyses.  If  the  PM2.5  SIP 
identifies  construction  dust  as  a 
significant  PM:  5  problem,  the  regional 
emissions  analysis  would  account  for 
the  level  of  constniction  activity,  the 
fugitive  PM:  5  control  measures  in  the 
SIP  (if  there  are  any),  and  the  dust- 
producing  capacity  of  the  proposed 
construction  activities, 

XI.  Compliance  With  PM:  j  Control 

Measures 

.4.  What  Are  We  Proposing? 

We  are  proposing  that  FHWA  and 
FTA  projects  in  PM:  5  nonattainment 
and  maintenance  areas  must  comply 
with  the  applicable  SIP's  control 
measures,  when  such  measures  exist. 
Through  this  proposal,  FHWA/FTA 
would  assure  implementation  of  a 
required  control  or  mitigation  measure 
by  obtaining  enforceable  written 
commitments  from  the  project  sponsor 
and/or  operator  prior  to  making  a 
project-level  conformity  determination. 
This  requirement  would  be  satisfied  if 
the  project-level  conformity 
determination  contains  a  WTitten 
commitment  from  the  project  sponsor  to 
include  the  control  measures  in  the  final 
plans,  specifications  and  estimates  for 
the  project.  This  proposal  is  consistent 
with  a  similar  requirement  for  PMio 
areas  in  §93.117  of  the  current 
conformity  rule. 

We  should  note,  however,  that  this 
proposed  requirement  in  §93.117  is 
only  applicable  after  a  PM:  5 
nonattainment  area  has  an  approved 
PM:  5  SIP,  since  the  requirement  is  to 
comply  with  the  measures  in  the 
approved  SIP.  Today's  proposal  does 
not  affect  any  separate  state  or  SIP 
requirements  for  compliance  with 
control  measures. 

The  purpose  of  a  PM:  5  control 
measure  would  be  to  limit  the  amount 
of  PM:  =  emissions  from  construction 
activities  and/or  normal  use  and 
operation  associated  with  the  project. 
Examples  of  control  or  mitigation 


measures  that  may  be  approved  into  a 
SIP  include  limitations  on  fugitive  dust 
during  construction  or  street  sweeping. 
Normal  project  design  elements 
(dimensions,  lane  widths,  materials, 
etc.).  however,  are  not  considered 
mitigation  or  control  measures. 

EPA  requests  information  from 
current  PMm  nonattainment  and 
maintenance  areas  on  how  the  current 
requirement  in  §93.117  has  been 
implemented  in  PMio  areas  and  what 
types  of  measures  have  been -effective  in 
limiting  these  emissions.  Information  on 
how  PMki  areas  have  addressed  this 
requirement  and  the  types  of  measures 
that  have  been  implemented  could 
prove  valuable  to  new  PM:  5 
nonattainment  areas. 

B.  Why  Are  We  Proposing  This  Option? 

The  purpose  of  conformity  is  to 
ensure  that  federal  actions  are 
consistent  with  the  SIP.  If  the  approved 
SIP  includes  control  measures  for 
mitigating  PM:  5  emissions  from  federal 
transportation  projects,  then  conformity 
should  ensure  that  these  SIP  measures 
are  implemented.  We  believe  that  this 
requirement  would  help  PM:  5  areas 
achieve  clean  air  by  ensuring  that 
federal  projects  comply  with  control 
measures  that  result  in  air  quality 
improvements  as  anticipated  in  the  SIP. 
Although  such  projects  must  comply 
with  SIP  requirements  in  any  event, 
documenting  compliance  in  a 
conformity  determination  would  add  an 
important  enforcement  tool  to  aid  in  SIP 
compliance. 

The  interagency  consultation  process 
is  required  to  discuss  the  inclusion  of 
control  measures  in  an  area's  SIP. 
Section  93.105(b)(1)  of  the  current 
conformity  rule  requires  that  the 
interagency  consultation  process  be 
used  in  the  development  of  the  SIP, 
particularly  when  an  agency  is 
responsible  "for  developing,  submitting 
or  implementing  provisions  of  an 
implementation  plan."  The  interagency 
consultation  group  may  also  be  a  source 
of  recommendations  for  the  most 
appropriate  approach  to  addressing 
PM:  5  emissions  in  the  SIP. 

Section  93.117  of  the  current 
conformity  rule  has  an  identical 
requirement  for  project-level  conformity 
determinations  in  PMio  nonattainment 
and  maintenance  areas.  We  do  not 
believe  that  compliance  with  this 
requirement  has  been  a  burden  for  PMio 
areas.  Therefore,  we  do  not  anticipate 
that  our  proposal  in  §  93.1 1 7  should  be 
a  burden  on  new  PM: «  nonattainment 
areas,  as  this  requirement  simply 
ensures  that  control  measures  which  the 
interagency  consultation  group  has 
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previously  agreed  upon  and  included  in 

the  SIP  are  implemented. 

XII.  PM; .  Hot-SpoJ  Analyses 

A.  What  Are  We  Proposing? 

EPA  is  taking  comment  on  two 
options  concerning  the  need  to  conduct 
hot-spot  analyses  for  FHVVA  and  FTA 
, projects  in  PM:  s  nonattainment  and 
maintenance  areas.  A  hot-spot  analysis 
as  defined  in  §  93. 101  of  the  rule  for  CO 
and  PMio  areas  is  an  estimation  of  likely 
future  localized  pollutant 
concentrations  and  a  comparison  of 
those  concentrations  to  the  air  quality 
standard.  A  hot-spot  analysis  assesses 
impacts  on  a  scale  smaller  than  the 
entire  nonattainment  or  maintenance 
area,  including  for  example,  congested 
roadway  intersections  and  highways  or 
transit  terminals,  and  uses  a  dispersion 
model  to  determine  tfie  effects  of 
emissions  on  air  qualitv.  In  general,  a 
hot-spot  analysis  must  show  that  the 
project  does  not  cause  any  new 
violations  of  the  air  quality  standard  or 
increase  the  frequency  or  severity  of 
existing  violations.  The  conformity  rule 
currently  requires  hot-spot  analyses  in 
CO  and  PM,,)  nonattainment  and 
maintenance  areas.  The  reader  should 
refer  to  ^i!!  93.1 16  and  93.123  of  the 
current  conformitv  regulation  for 
specific  CO  and  PM,,.  hot-spot  analysis 
requirements. 

The  first  proposed  option  would  not 
require  hot-spot  analyses  for  FHVVA  and 
FT  .A  pro)ects  in  PM^  s  nonattainment 
and  mauitenance  areas,  for  the  reasons 
described  below.  We  recognize  that 
there  is  on-going  research  on  PM.  s  and. 
if  this  re.^earch  provides  evidence  in  the 
future  that  clearly  indicates  that 
transportation-related  PM;  <,  hot-spots 
exist,  we  would  revise  the  conformity 
rule  in  the  future  to  require  PM:  5  hot- 
spot  analyses  at  locations  that  are  most 
likely  to  experience  hot-spot  problems. 
We  invite  commenters  with  data 
relevant  to  the  existence  of 
transportation-related  PM:  5  hot-spots  to 
submit  this  data  during  the  comment 
period  for  this  propo.sal. 

EPA  also  requests  comment  on  a 
second  option  that  would  require  PM25 
hot-spot  analyses  for  FHWA  and  FTa' 
projects  at  certain  types  of  locations  if 
the  PM: .  SIP  for  the  area  identifies  such 
locations.  Under  this  option.  PM:  s  hot- 
spot  analyses  would  not  be  required  for 
any  projects  prior  to  the  submission  of 
a  SIP  and  then  only  if  the  PM;  ^  SIP 
identifies  susceptible  types  of  locations. 

We  request  comment  on  what 
potential  PM:  s  hot-spot  location  tvpes 
could  be  identified  in  the  SIP.  including 
locations  of:  significant  congestion, 
highest  traffic  volumes,  existing  or 


suspected  future  localized  violations  of 
the  PM:  s  standard,  or  high  diesel 
vehicle  traffic  such  as  near  freight  or 
transit  terminals.  EPA  seeks  comment 
on  these  potential  location  types  or 
others  that  may  be  appropriate  to 
consider  for  the  second  proposed 
option.  The  locations  listed  above  are 
similar  to  those  described  in 
§§93.123{a)(l){i)-(iv)and 
93.123(b)(l)(i)-(iii)  of  the  current 
conformity  rule  where  quantitative  hot- 
spot  analyses  must  be  performed  for  CO 
and  PMu).  However,  under  this 
proposal.  PM:  s  hot-spot  analyses  would 
only  be  required  for  projects  at  the  types 
of  locations  identified  in  the  SIP.  This 
option  would  not  require  qualitative 
analyses  for  all  projects  in  the  PM2.5 
nonattainment  or  maintenance  area  as  is 
currently  required  for  CO  and  PMio 
nonattainment  and  maintenance  areas. 
If  the  second  option  is  finalized,  the 
required  hot-spot  analysis  would 
address  only  the  contribution  of  directly 
emittedparticles  to  ambient  PM:  s 
concentrations,  including  re-entrained 
emissions  if  those  are  addressed  under 
conformity  in  that  area.  Typically,  a  hot- 
spot  analysis  would  be  done  for  an 
intersection,  a  short  segment  of  roadway 
or  the  immediate  vicinity  of  a  transit 
terminal.  Since  secondary  particles  take 
several  hours  to  form  in  the  atmosphere 
giving  ernissions  time  to  disperse 
beyond  the  immediate  area  of  concern, 
hot-spot  analyses  could  only  examine 
direct  particulate  emissions  that  are 
attributable  to  an  individual  project.  In 
other  words,  precursor  emissions  from  a 
project  would  not  be  considered  in  a 
hot-spot  analysis.  Secondary  particles 
would  only  be  considered  as  part  of  the 
PM:  5  background  concentration  that 
would  be  included  in  the  assessment  of 
whether  or  not  a  hot-spot  exists. 

If  EPA  finalizes  the  second  option,  we 
would  provide  guidance  on  how  to 
identify  locations  where  transportation- 
related  PM:  5  hot-spots  may  exist.  This 
guidance  would  be  available  for  use 
when  states  prepare  PM:  5  SIPs.  We 
would  also  provide  guidance  and 
appropriate  models  for  carrying  out 
quantitative  analyses  at  identified 
locations  of  concern,  prior  to  the 
requirement  to  perform  any  PM:  5  hot- 
spot  analyses. 

Finally,  under  the  second  option  we 
are  also  proposing  that  prior  to  making 
a  project-level  conformity  determination 
in  a  PM2^s  nonattainment  or 
maintenance  area,  FHWA  or  FTA  must 
obtain  from  the  project  sponsor  and/or 
operator  enforceable  written 
commitments  to  implement  any 
required  control  or  mitigation  measures 
otherwise  applicable  to  the  project. 
These  control  or  mitigation  measures 


may  be  a  condition  of  either  a  NEPA 
approval  or  a  conformity  determination 
for  a  plan  or  TIP  or  be  included  in  the 
design  concept  and  scope  of  the  project 
that  is  used  in  the  regional  emissions 
analysis  required  by  §§93.118  or 
93.1 19.  These  measiu-es  may  be 
applicable  during  construction  and/or 
operation  of  the  project.  Such  measures 
would  already  be  applicable  to  such 
projects,  however  including 
commitments  to  them  in  conformity 
determinations  will  provide  an 
additional  enforcement  tool.  Section 
93.125(a)  of  the  conformity  rule  already 
includes  this  requirement  for  CO  and 
PMio  nonattainment  and  maintenance 
areas,  and  EPA  would  include  similar 
language  if  a  PM; .  hot-spot  analysis 
requirement  is  included  in  the  final 
rule.  Although  EPA  has  not  proposed 
regulatory  language,  either  of  these 
proposals  could  be  finalized  as  ^ 
described  above. 

D.  Existing  Research  on  PM:  5  Hot-Spots 
and  Request  for  Additional  Information 

EPA  has  reviewed  a  number  of  key 
studies  that  represent  the  range  of 
research  that  is  currently  available  on 
the  impact  of  on-road  mobile  source 
emissions  of  particles  on  air  quality  near 
roadways.  The  results  of  these  studies 
are  not  conclusive  as  to  whether  or  not 
transportation-related  PM:  5  hot-spots 
exist.  The  majority  of  these  studies 
indicate  that  concentrations  of  some 
components  of  PM:  s  increase  near 
roadways,  such  as  black  carbon  and 
ultrafine  particles.  However,  it  is 
difficult  to  relate  these  measures 
directly  to  PM:  s,  as  many  of  the  studies 
did  not  measure  PM;  s  directly.  The 
magnitude  of  increased  concentrations 
appears  to  be  related  to  several  factors 
including  the  total  number  of  vehicles 
operating  on  the  roadway,  the  number 
of  diesel  vehicles  operating  on  the 
roadway  and  the  level  of  congestion  or 
amount  of  stop-and-go  driving  on  the 
roadway.  However,  these  studies  were 
less  clear  as  to  whether  or  not  PM:  5  hot- 
spots  exist.  Several  studies  concluded 
that  on-road  sources  were  one  of  several 
contributors  to  the  concentrations 
measured  near  roadways.  At  least  one 
study  concluded  that  hot-spots  do  not 
exist.  Several  studies  reported  that  they 
had  identified  hot-spots  caused  by  local 
on-road  emissions.  However,  it  is 
difficult  to  relate  the  conclusions  of 
many  of  these  studies  to  the  PM:  5 
standards,  because  a  number  of  these 
studies  collected  individual  air  quality 
samples  for  less  than  24  hours  and  only 
collected  data  over  a  period  of  several 
months.  All  of  the  studies  that  were 
reviewed  are  available  in  the  docket  for 
this  rulemaking.  We  invite  others  with 
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data  relevant  to  the  existence  of 
transportation-related  hot-spots  to 
submit  their  data  during  the  comment 
period  for  this  rulemaking. 

C.  Why  Are  We  Proposing  These 
Options? 

Section  176(c)(3)(B)(ii)  only 
specifically  requires  a  hot-spot  analysis 
for  projects  in  CO  nonattainment  areas. 
Since  Congress  only  specifically 
required  hot-spot  analyses  in  CO  areas, 
EPA  has  discretion  to  decide  if  hot-spot 
analyses  are  necessary  to  protect  air 
quality  in  particulate  matter 
nonattainment  and  maintenance  areas. 
If  EPA  determines  that  analyses  are 
necessary  for  a  given  particulate  matter 
standard,  EPA  also  has  discretion  to 
target  such  analyses  toward  certain 
locations  or  certain  types  of  projects. 
Given  the  uncertainty  found  in  the 
literature  on  the  existence  of  PM2  5  hot- 
spots,  we  are  proposing  two  options 
which  are  described  below. 

If  PM;  ■:  hot-spots  are  not  expected  to 
occur,  the  Clean  Air  Act's  conformity 
provisions  are  met  without  performing 
hot-spot  analyses  in  PM:  ^  areas.  Section 
176(cKlJ(B)  of  the  Clean  Air  Act 
requires  that  activities  funded  or 
approved  by  the  federal  government 
must  not  "cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area:  increase  the  frequenc:v  or  severity 
of  any  of  any  existing  violation  of  any 
standard  in  any  area;  or  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area."  For 
projects  in  ozone  areas,  we  have 
previously  determined  that  the 
requirements  of  section  176(c)(1)(B)  are 
met  if  the  project  meets  the 
requirements  of  section  176(c)(2)(C)  of 
the  Clean  Air  Act.  since  ozone  impacts 
occur  at  a  regional  level.  Section 
176(c)(2)(C)  indicates  that  a  project  may 
be  adopted  or  approved  if  it  is  included 
in  a  conforming  plan  and  TIP.  the 
design  concept  and  scope  of  the  project 
has  not  changed  significantly  since  the 
conformity  finding  for  the  plan  and  TIP, 
and  the  design  concept  and  scope  of  the 
project  was  adequate  to  determine 
emissions  when  the  conformity 
determination  was  made. 

Because  projects  in  PM;  ■; 
nonattainment  and  maintenance  areas 
would  be  included  in  the  area's  regional 
emission  analysis,  as  discussed  in 
Section  VII.  of  this  proposal,  they  would 
also  conform  without  a  hot-spot 
analysis,  if  hot-spots  are  not  expected  to 
occur.  Available  air  quality  data 
indicate  that  PM; «  air  quality  problems 
are  similar  to  ozone  in  that  the\  are  both 
primarily  regional  in  nature. 


EPA's  January  2001  draff  SIP 
guidance  entitled  "Guidance  for 
Demonstrating  Attainment  of  Air 
Quality  Goals  for  PM;  5  and  Regional 
Haze"  indicates  that,  due  to  the  nature 
of  the  PM; .  NAAQS.  shaip 
concentration  gradients  that  lead  to  hot- 
spots  are  unlikely  because:  individual 
air  quality  samples  are  collected  over  a 
24-hour  period;  compliance  with  the 
annual  PM;  5  standard  is  determined 
over  a  3-year  period;  and,  secondary 
formation  of  particles  plays  a  significant 
role  in  determining  PM2  5 
concentrations  in  a  given  area. 

Therefore,  we  are  proposing  the  first 
option  (that  would  not  require  hot-spot 
analyses)  because  we  are  not  certain  that 
hot-spots  will  occur,  and  in  that  case 
hot-spot  analyses  would  not  be  needed 
to  protect  air  quality.  If  evidence  clearly 
indicates  that  transportation-related 
PM2  5  hot-spols  exist,  we  would  revise 
the  conformity  rule  in  the  future  to 
require  PM2  5  hot-spot  analyses  at 
locations  that  are  most  likely  to 
experience  hot-spot  problems, 

■Phe  second  option  would  require  hot- 
spot  analyses  at  certain  types  of 
locations  if  the  PM25  SIP  identified 
locations  susceptible  to  PM;  5  hot-spots. 
As  discussed  above,  the  results  of 
reseaKh  on  transportation-related  PM2  5 
hot-spots  is  inconclusive  as  to  whether 
or  not  PM2  ?  hot-spots  exist  or  would 
exist  in  the  future.  However,  most  of  the 
research  we  have  reviewed  indicates 
that  concentrations  of  some  components 
of  PM2  s  increase  near  heavily  traveled 
roadways.  If  a  state  identified  types  of 
locations  in  its  SIP  where  it  had 
evidence  that  a  PM2  j  hot-spot  exists  or 
is  likely  to  exist,  a  quantitative  PM2  5 
hot-spot  analysis  would  be  required  for 
FHWA  and  FTA  projects  at  these 
locations. 

This  option  would  be  consistent  with 
the  purpose  of  conformity,  which  is  to 
ensure  that  federally  funded  or 
approved  transportation  projects  are 
consistent  with  the  SIP  for  the  area. 
Requiring  a  hot-spot  analysis  for 
projects  at  these  locations  would  also  be 
environmentally  protective  because,  if 
the  planned  project  would  cause  a  new 
violation  or  increase  the  frequency  or 
severity  of  an  existing  violation,  a 
project-level  conformity  determination 
would  ensure  that  the  estimated  air 
quality  impacts  of  the  project  would  be 
mitigated.  Also,  the  requirement  for  a 
hot-spot  analysis  would  only  result  in 
an  increased  resource  burden  for 
conformity  if  the  SIP  for  the  area 
identified  locations  where  the  analyses 
would  be  required,  and  then  only  if  a 
project  was  planned  for  one  of  these 
locations.  This  option  would  be  an 
environmentally  protective  way  of 


responding  to  the  scientific  uncertainty 
surrounding  PM;  5  hot-spots,  because  it 
retains  a  mechanism  to  address  PM2  < 
hot-spots  if  states  ultimately  determine 
there  could  be  potential  problems.  At 
the  same  time,  it  would  impose  no 
conformity  resource  burden  prior  to 
PM2  5  SIPs  in  any  area;  additional 
conformity  resources  would  be  required 
only  in  the  case  where  an  individual 
area  identifies  PM2  5  hot-spots  as  a  local 
air  quality  issue  in  the  SIP. 

In  the  event  that  the  existence  of 
PM2  5  hot-spots  is  confirmed,  we  do  not 
believe  that  performing  a  qualitative 
hot-spot  analysis  for  ever\'  FHWA  and 
FTA  project  in  PM2  ?  nonattainment  and 
maintenance  areas  would  provide  an 
environmental  benefit  due  to  the 
regional  nature  of  PM2  5  and  the 
significant  role  of  secondary  formation 
of  these  fine  particles.  In  addition,  we 
recognize  that  performing  a  hot-spot 
analysis  for  ever\'  project  in  a  PM;  5 
nonattainment  or  maintenance  area 
would  require  a  significant  amount  of 
resources,  which  may  not  result  in 
environmental  benefits.  Therefore,  we 
are  proposing  that  hot-spot  analyses  not 
be  required  for  PM2  s,  or  in  the  second 
option  that  quantitative  hot-spot 
analyses  only  be  required  for  project 
locations  if  identified  as  a  concern  in 
the  PM;  5  SIP. 

XIII.  PMiu  Hot-spot  Analyses 

A.  What  Are  We  Proposing? 

EPA  is  requesting  comment  on 
whether  to  retain  the  current  c  onformity 
rule's  requirement  that  hot-spot 
emissions  analyses  be  conducted  for 
FHWA  and  FTA  projects  in  all  PMio 
nonattainment  and  maintenance  areas. 
A  PMio  hot-spot  analysis  is  required  to 
examine  the  localized  impacts  of  an 
individual  highway  or  transit  project  as 
required  in  §§93,116  and  93,123, 
including  all  direct  emissions  from 
vehicle  and  re-entrained  road  dust. 

We  are  considering  a  wide  range  of 
options  for  modif\'ing  the  current  PMio 
hot-spot  analysis  requirements,  and  no 
regulatory  text  is  being  proposed  for  any 
option.  However,  based  on  this  proposal 
and  any  comments  submitted,  we  may 
finalize  any  of  the  options  discussed  in 
this  proposal.  We  also  invite 
coirmienters  to  suggest  additional 
options. 

One  option  is  to  maintain  the  current 
conformity  rule  requirements.  These 
provisions  require  a  hot-spot  analysis 
for  FHWA/FTA  projects  in  PMio 
nonattainment  and  maintenance  areas  to 
ensure  that  the  project  does  not  cause  or 
contribute  to  any  new  localized  PMio 
violation  or  increase  the  frequency  or 
severity  of  any  existing  PMio  violation. 
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There  currently  is  no  federal  guidance 
for  conducting  quantitative  PMm  hot- 
spot  analyses,  although  qualitative 
guidance,  developed  hy  FHWA  in 
consultation  with  EPA.  is  available.^' 
Local  areas  can  develop  their  own 
procedures  that  meet  the  rule's 
requirements 

EPA  is  also  considering  other  options 
that  would  result  in  PM|„  hot-spot 
analyses  only  being  required  under 
certain  circumstances.  Fore.xample,  it 
may  be  appropriate  to  only  require  PM,,) 
hot-spot  analyses  in  nonattainment  and 
maintenance  areas  where  the  SIP  has 
identified  motor  vehicle  emissions  as  a 
localized  problem.  Alternatively,  under 
this  option,  hot-spot  analvses  would  not 
be  required  in  a  PMio  area  if  the  SIP  has 
determined  that  motor  vehicle 
omissions  do  not  create  a  localized 
problem. 

Another  option  would  be  to  only 
require  PM,,,  hot-spot  analysis  at  certain 
types  of  project  locations  (e.g..  highly 
congested  intersections)  or  for  certain 
types  of  highway  and/or  transit  projects 
(e.g..  large  transit  stations  where 
significant  traffic  and  engine  idling 
occurs).  Such  an  option  would  be 
similar  to  the  alternate  option  being 
prcjposed  for  hot-spot  analyses  for 
projects  in  PM;  s  nonattainment  and 
maintenance  areas  in  Section  XII.  of 
today's  proposal.  EPA  is  requesting 
information  on  any  existing  PM.o  SIPs 
that  identify  motor  vehicle  emissions  or 
specific  locations  as  a  hot-spot  concern. 

We  also  request  comment  on  an 
option  that  would  delete  PMi,,  hot-spot 
requirements  from  the  conformity  rule. 
When  the  transportation  conformity  rule 
was  first  promulgated  in  1993,  EPA'  was 
primarily  concerned  about  the 
possibility  of  localized  PMio 
exceedances  in  urban  street  canyons  or 
near  transit  terminals  (November  24 
1993,  58  FR  3780).  However,  since  other 
factors  affecting  PM,,,  emissions  have 
changed  since  1993,  as  discussed  below, 
it  may  be  appropriate  to  delete  the 
current  PM,,,  hot-spot  requirement 
entirely  and  focus  limited  state  and 
local  resources  on  other  air  quality 
concerns. 

We  are  soliciting  information  on  how 
PMio  hot-spot  analvses  have  been 
completed  to  date;  whether  PM,,)  hot- 
spots  have  been  detected  from  all  or 
certain  types  of  transportation  projects; 
and  whether  stakeholders  believe  the 
current  requirements  result  in 
environmental  benefits.  It  has  been  10 
years  since  the  current  PM,,)  hot-spot 
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analysis  requirements  were 
promulgated,  and  our  understanding  of 
PMio  air  quality  issues  has  improved 
over  that  time. 

We  also  invite  commenters  to  submit 
the  results  of  recent  research,  reports  or 
data  collection  that  would  provide 
information  on  the  nature  of  PMio  hot- 
spots  and  on  appropriate  methods  for 
performing  hot-spot  analyses.  For 
example,  we  are  aware  that  the 
Transportation  Center  at  the  University 
of  Tennessee  conducted  a  series  of 
analyses  at  various  types  of  public 
transit  facilities  to  determine  their 
impact  on  nearby  PMio  concentrations. 
None  of  these  analyses  showed  that 
there  was  a  significant  risk  of  localized 
PMio  problems  as  a  result  of  emissions 
from  these  facilities. 

Finally,  we  would  also  like  to  receive 
information  on  whether  any  PMio 
problems  have  been  identified  through 
PMio  qualitative  analyses  and  how  the 
identified  problems  were  resolved  for 
project  level  conformity  determinations, 

B.  Why  Are  We  Considering  These 
Options? 

EPA  believes  that  it  is  appropriate  to 
re-evaluate  the  need  for  hot-spot 
analyses  for  all  projects  in  PM,o 
nonattainment  and  maintenance  areas  at 
this  time.  When  the  conformity  rule  was 
promulgated  in  1993,  we  interpreted  the 
Clean  Air  Act  section  176(c)(1)(B)  to 
require  PMio  hot-spot  analyses  because 
of  the  requirement  to  ensure  that 
transportation  activities  do  not  v/orsen 
air  quality  (January  11,  1993,  58  FR 
3776).  Section  93.116  of  the  current  rule 
states  that  transportation  projects  cannot 
cause  or  contribute  to  new  violations  or 
increase  the  frequency  or  severity  of 
existing  ones. 

It  should  be  noted  that  Clean  Air  Act 
section  176(c)(3){B)(ii)  only  specifically 
requires  hot-spot  analyses  for  projects  in 
CO  nonattainment  areas.  Congress  did 
not  specifically  require  hot-spot 
analyses  for  PM.o  areas.  Therefore,  if 
EPA  concludes  in  this  rulemaking  that 
PMio  hot-spots  are  not  an  air  quality 
concern  or  that  PMio  hot-spots  are  only 
a  concern  in  certain  cases,  then  a  rule 
revision  would  be  consistent  with  the 
statute. 

In  1993,  EPA  believed  that  typically 
sized  bus  terminals  or  transfer  points 
would  not  create  PM,,,  hot-spots  but  that 
it  was  practical  to  require  a 
determination  to  that  effect.  We  also 
believed  at  that  time  that  direct  PM,,, 
emissions  would  be  capable  of  causing 
violations  only  in  conditions  of 
unusually  heavy  diesel  truck/bus  traffic 
and  limited  dispersion,  such  as  street 
canyons  (January  11,  1993,  58  FR  3780). 


We  are  not  aware  of  any  such 
locations  that  are  currently  causing 
localized  PMm  exceedances.  As  stated 
previously,  the  University  of  Tennessee 
study  did  not  show  a  risk  of  localized 
PMio  problems  as  a  result  of  emissions 
from  public  transit  facilities.  We  are 
requesting  information  on  whether  other 
studies  on  this  issue  are  available. 

In  addition,  EPA's  diesel  fuel  and 
engine  standards  (January  18,  2001,  66 
FR  5002)  will  significantly  impact  the 
amount  of  particulate  emissions  that 
will  be  emitted  by  new  diesel  vehicles. 
The  fuel  standards  will  be  implemented 
in  2006  and  the  engine  standards  in 
2004  with  more  stringent  standards 
starting  in  2007.  These  standards  may 
address  EPA's  original  concern  about 
the  potential  of  localized  PM,,,  hot-spots 
in  certain  urban  or  transit  locations 
whore  diesel  vehicle  traffic  is 
significant.  Currently,  agencies  are 
required  to  perform  such  analvses  on  all 
projects  regardless  of  their  likelihood  to 
produce  a  localized  exceedance. 
However,  areas  that  were  at  risk  in  the 
past  may  not  be  at  risk  in  the  future  as 
the  new  vehicle  and  fuels  standards  take 
effect.  Therefore,  as  vehicles  and  fuels 
become  cleaner  through  fleet  turnover, 
the  likelihood  of  a  PM|o  hot-spot  at  any 
given  location  may  be  reduced. 

However,  we  are  not  proposing  a 
preferred  option  for  changing  the 
current  PMu,  hot-spot  requirements. 
Instead,  we  are  soliciting  input  to  guide 
our  decision  on  maintaining,  amending 
or  eliminating  the  PM,o  hot-spot 
requirements  in  the  final  rule.  EPA 
believes  it  is  appropriate  to  focus 
conformity  resources  where  air  quality 
issues  are  significant  and  need  to  be  in 
place  to  address  Clean  Air  Act  section 
176(c)(1)(B).  A  review  of  recent 
information  may  show  either  that  PMio 
hot-spot  analyses  are  no  longer 
warranted  or  that  tiiey  can  be  better 
targeted  at  projects  or  locations  where 
these  types  of  problems  may  occur.  We 
expect  that  the  comments  that  we 
receive  in  response  to  this  portion  of  the 
proposal  would  allow  us  to  make 
appropriate  changes  to  the  existing 
requirements  in  the  final  rule,  if 
necessarv. 

XrV.  Miscellaneous  Revisions  for  New 
and  Existing  Areas 

A.  Definitions 

EPA  is  proposing  to  clarifv  the  current 
conformity  rule's  definitions  for 
"control  strategy  implementation  plan 
revision"  and  "milestone"  in  §  93.101. 
The  current  rule  defines  a  control 
strategy  implementation  plan  revision 
as  an  implementation  plan  which 
contains  specific  strategies  for 
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controlling  emissions  and  reducing 
ambient  levels  of  pollutants  to  satisf\' 
certain  Clean  Air  Act  requirements  for 
reasonable  further  progress  and 
attainment.  The  conformity  regulation 
lists  these  Clean  Air  Act  requirements 
as:  Sections  182(b)(1),  182(c)(2)(A),  and 
182(c)(2)(B)  for  ozone  areas;  section 
187(a)(7)  for  CO  areas:  sections 
189(a)ll)(B)and  189(b)(1)(A)  for  PMm 
areas:  and  sections  192(a)  and  192(b)  for 
NO2  areas. 

EPA  has  determined,  however,  that 
the  current  list  of  Clean  Air  Act 
provisions  in  §93.101  is  incomplete,  as 
the  list  does  not  include  all  the 
provisions  of  the  Act  that  require  a 
control  strategy  SIP  revision  for  the 
purposes  of  demonstrating  reasonable 
further  progress  or  attainment   For 
example,  the  current  rule  definition 
does  not  include  Clean  Air  Act  section 
172(c)  that  includes  the  general  plan 
provisions  that  anv  attainment  or 
reasonable  further  progress  SIP  revision 
must  satisfy-.  In  addition,  the  conformitv 
rule's  definition  does  not  address  SIP 
revisions  submitted  under  Clean  Air  Act 
sections  187(g)  or  189(d).  These 
provisions  of  the  Act  require  serious  CO 
and  PMin  areas,  respectively,  to  submit 
SIP  revisions  that  would  reduce 
emissions  by  5"n  per  year  until 
attainment  of  the  relevant  standard  is 
ultimately  achieved  ("5%  plans"),  if 
these  areas  initially  fail  to  attain  on 
time. 

In  implementing  the  conformity 
regulation,  EPA  has  always  interpreted 
the  definition  of  a  control  strategy  SIP 
revision  to  consist  of  any  SIP  that  is 
established  for  the  purposes  of 
attainment  or  progress  towards 
attainment,  including  those  SIPs 
submitted  to  satisfy-  Clean  Air  Act 
sections  172(c).  187(g)  or  189(d). 
Therefore,  in  today's  rulemaking  we  are 
simply  clarif\ing  that  any 
implementation  plan  revisions  that  are 
submitted  to  fulfill  these  additional 
Clean  Air  Act  requirements  are 
considered  control  strategy  SIPs  for 
conformity  purposes.  We  are  also 
clarifv'ing  that  any  SIP  that  is 
established  to  demonstrate  reasonable 
further  progress  and/or  attainment 
should  be  considered  a  control  strategy 
SIP.  This  definition  would  include  any 
progress  or  attainment  SIP  that  is 
submitted  for  existing  and  future  criteria 
pollutants  and  standards  that  are  subject 
to  the  conformity  regulation. 

Similarly.  EPA  is  expanding  the 
current  definition  of  milestone  in 
§  93.101  to  more  adequately  reflect 
EPA's  original  intent  and 
implementation  of  this  term.  The 
current  conformity  rule  defines 
milestone  as  having  the  meaning  given 


in  sections  182(g)(1)  and  189(c)  of  the 
Clean  Air  Act.  The  rule  also  states  that 
a  milestone  consists  of  an  emissions 
level  and  the  date  on  which  it  is 
required  to  be  achieved. 

EPA  has  historically  interpreted  the 
conformity  rule's  definition  of  milestone 
to  mean  any  year  for  which  the  Clean 
Air  Act  requires  a  demonstration  of 
reasonable  further  progress  towards 
attainment.  Our  interpretation  covers  all 
nonattainment  areas,  including  all 
classifications  of  ozone  areas,  that  are 
required  to  submit  reasonable  further 
progress  SIPs  and  motor  vehicle 
emission  budgets.  In  reevaluating  the 
current  milestone  definition,  however, 
EPA  has  concluded  that  the  current  rule 
could  be  misinterpreted  to  mean  that 
only  serious  and  above  ozone  areas  and 
PMio  areas  would  need  to  consider 
budgets  established  for  milestone  years 
required  by  Clean  Air  Act  sections 
182(g)(1)  and  189(c).  respectively.  This 
interpretation  could  lead  to  confusion 
over  how  certain  reasonable  further 
progress  SIPs  should  apply  for 
conformity  purposes.  For  example,  the 
current  milestone  definition  does  not 
specifically  address  reasonable  further 
progress  SIP  and  budget  years 
established  by  moderate  ozone  areas  per 
Clean  Air  Act  section  182(b)(1).  As  a 
result,  the  rule  could  be  considered 
unclear  about  how  moderate  ozone 
areas  should  consider  these  particular 
SIPs  in  conformity.  To  address  this 
ambiguity  in  the  rule,  we  are  proposing 
to  expand  our  current  definition  of 
milestone  so  that  it  will  include  any 
year  for  which  a  motor  vehicle 
emissions  budget  has  been  established 
to  satisfy  Clean  Air  Act  requirements  for 
demonstrating  reasonable  further 
progress.  This  definition  would  include 
all  years  in  the  applicable  SIP  for  which 
emission  targets  showing  progress 
towards  attainment  are  established  in 
any  nonattainment  area. 

EPA  believes  that  neither  of  these 
proposed  clarifications  would  have  a 
practical  impact  on  the  current 
conformity  process.  The  Clean  Air  Act 
and  conformity  rule  require 
transportation  activities  to  conform  to 
the  applicable  SIP  and  motor  vehicle 
emissions  budgets  prior  to  receiving 
funding  and  approval.  Therefore,  any 
adequate  or  approved  budgets, 
including  those  that  demonstrate 
reasonable  further  progress,  that  are 
available  at  the  time  a  conformity 
determination  is  made  must  be  included 
in  that  determination. 

Furthermore,  it  is  EPA's 
understanding  that  conformity 
practitioners  have  historically  been 
implementing  the  current  rule's 
definitions  as  described  above.  For 


example.  PMk,  areas  that  have 
submitted  5%  plans  to  satisfi.'  Clean  Air 
Act  section  189(d)  have  used  the  motor 
vehicle  emissions  budgets  established  in 
these  SIPs  for  conformity  purposes  and 
should  continue  to  do  so.  Likewise, 
moderate  ozone  areas  with  reasonable 
further  progress  SIPs  and  budgets  have 
historically  used  these  budgets  in 
conformity  determinations.  Therefore, 
the  proposed  clarifications  to  the  rule's 
definitions  for  control  strategy  SIP 
revision  and  milestone  should  not 
impose  any  new  requirements  on 
nonattainment  and  maintenance  areas; 
these  rule  revisions  would  simply 
clarify  our  original  intent  and  current 
implementation  of  the  existing 
conformity  rule. 

B.  Areas  With  Insignificant  Motor 
Vehicle  Emissions 

EPA  is  proposing  two  changes  to 
incorporate  our  existing  insignificance 
policy  in  the  conformity  rule.  First,  we 
are  proposing  to  add  §  93.109(k)  for 
nonattainment  and  maintenance  areas 
for  which  EPA  makes  a  finding  that  the 
SIP's  motor  vehicle  emissions  for  a 
pollutant  or  precursor  for  a  given 
standard  are  an  insignificant  contributor 
to  the  areas  air  quality  problem.  The 
proposal  would  waive  the  regional 
emissions  analysis  requirements  in 
§§93.118  and  93.119  for  an  insignificant 
pollutant  or  precursor  in  these  areas 
upon  the  effective  date  of  EPA's 
adequacy  finding  or  approval  of  such  a 
SIP.  In  addition,  this  proposal  would 
waive  the  hot-spot  requirements  in 
§§93.116  and  93.123  in  CO  and  PM,o 
areas,  if  EPA  determines  that  the  SIP 
demonstrates  that  hot-spot  emissions 
are  also  insignificant.  The  proposed 
§  93.109(k)  would  also  establish  the 
minimum  criteria  that  are  necessar>'  to 
demonstrate  that  motor  vehicle 
emissions  are  insignificant  as  described 
below. 

Under  this  proposal  and  the  existing 
policy,  an  area  with  insignificant  motor 
vehicle  emissions  for  a  pollutant  or 
precursor  for  a  given  standard  would 
still  be  required  to  make  a  conformity 
determination  that  satisfies  other 
relevant  requirements  including:  SIP 
TCM  implementation,  interagency  and 
public  consultation,  hot-spot 
requirements  including  the  use  of  latest 
planning  assumptions  and  emissions 
models  in  CO  and  PMio  areas  (if  EPA 
has  not  made  a  finding  that  such 
emissions  are  also  insignificant),  and 
compliance  with  SIP  control  measures 
in  PMio  and  PM2  <  areas.  Areas  would 
also  need  to  satisfv'  the  regional 
emissions  analysis  requirements  in 
§§93.118  and/or  93.119  for  pollutants 
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or  precursors  for  which  EPA  has  not 
made  a  finding  of  insignificance. 

Second.  EPA  is  proposing  a  new 
§  93.121(c)  to  address  the  conformity 
requirements  for  regionally  significaint 
non-federal  projects  in  areas  with 
msignificant  motor  vehicle  emissions. 
The  current  rule's  §  93.121(a)  and  (b) 
require  that  the  emissions  impacts  of 
such  projects  be  considered  prior  to 
project  approval.  However,  a  regional 
analysis  would  not  be  required  for  a 
pollutant  or  precursor  for  a  given 
standard  that  EPA  has  found 
insignificant.  Consistent  with  proposed 
§93.109(k)  for  federal  projects,  this 
proposal  would  not  require  a  regional 
emissions  analysis  per  §§  93.118  and/or 
93.119  for  an  insignificant  pollutant  or 
precursor  for  new  regionally  significant 
non-federal  projects.  However,  the 
requirements  in  either  §  93.121(a)  or  (b) 
would  be  required  for  any  remaining 
pollutants  or  precursors  for  a  given 
standard  that  are  still  considered 
significant  [i.e..  EPA  has  not  determined 
such  remaining  pollutants  or  precursors 
to  be  insignificant).  Therefore, 
§  93.121(c)  is  proposed  to  allow  non- 
federal project  approvals  in  the  limited 
cases  of  an  EPA  finding  of  insignificant 
emissions. 

Since  EPA  promulgated  the  original 
conformity  rule  (November  24.  1993.  58 
FR  62188).  we  have  not  required  areas 
with  insignificant  motor  vehicle 
emissions  to  conduct  a  regional 
emissions  analysis  for  a  pollutant  or 
precursor  that  EPA  has  determined  is 
insignificant  to  an  area's  air  quality 
problem.  In  the  preamble  to  the  1993 
rule  we  explained  that  if  a  control 
strategy  SIP  demonstrates  "that  motor 
vehicle  emissions  (including  exhaust, 
evaporative  and  re-entrained  road  dust 
emissions)  are  insignificant  and 
reductions  are  not  necessarv'  for 
attainment,  the  conformity 
determination  is  not  required  to  satisfy 
the  criteria  for  regional  emissions 
analysis  of  that  pollutant.  If  the  control 
strategy  SIP  demonstrates  that  motor 
vehicle  emissions  of  a  precursor  are 
insignificant  and  reductions  are  not 
necessar\'  for  attainment,  the  conformity 
determination  is  not  required  to  satisfy 
the  criteria  for  a  regional  emissions 
analysis  of  the  precursor"  (58  FR 
62194). 

In  the  proposal  to  the  1997  rule  (July 
9,  1996,  61  FR  36118),  we  provided 
additional  guidance  to  areas  on  what  is 
necessary  to  demonstrate  that  motor 
vehicle  emissions  are  insignificant 
contributors  to  an  area's  air  quality 
problem.  Specifically,  the  1996  proposal 
states:  "the  SIP  would  have  to 
demonstrate  that  it  would  be 
unreasonable  to  expect  that  such  an  area 


would  experience  enough  motor  vehicle 
growth  for  a  violation  to  occur.  Such  a 
demonstration  would  have  to  be  based 
on  a  number  of  factors,  including  the 
percentage  of  the  inventory  comprised 
by  motor  vehicle-related  emissions 
currently  and  in  the  future,  how  close 
the  monitoring  data  is  to  the  standard, 
the  absence  of  SIP  motor  vehicle  control 
measures,  historical  trends  in  growth  of 
motor  vetiicle  emissions  and  VMT,  and 
projections  of  motor  vehicle  emissions 
and  VMT."  EPA's  existing  policy  and 
guidance  for  insignificance  serves  as  the 
basis  for  today's  proposal  and  would 
apply  when  determining  whether 
regional  or  hot-spot  emissions  are 
insignificant,  and  we  are  proposing  to 
incorporate  these  criteria  into  the 
conformity  rule. 

The  ptoposed  §  93.109(k)  is  also 
consistent  with  other  existing  and 
proposed  provisions  of  the  rule  in 
§§  93.102  and  93.119  that  address 
insignificance  of  pollutants  and 
precursors  before  and  after  a  SIP  is 
submitted.  See  Sections  VIII,  and  IX.  for 
proposals  for  when  PM;  5  precursors 
and  re-entrained  road  dust  would  be 
considered  significant  for  PM2  5 
analyses. 

The  July  1996  conformity  proposal 
also  indicates  that  EPA  would  conduct 
an  adequacy  review  of  initial  SIPs  that 
claim  that  motor  vehicle  emissions  are 
insignificant.  The  adequacy  review 
process  would  provide  the  public  with 
an  opportunity  to  comment  on  the 
adequacy  of  these  SIPs  and  on  whether 
or  not  the  insignificance  criteria  have 
been  met.  EPA's  adequacy  finding  for 
such  SIPs  would  signify'  that  we  agree 
that  the  area  has  satisfactorily 
demonstrated  insignificance  based  on 
the  list  of  factors  described  above  from 
the  July  1996  proposal.  EPA  will 
determine  significance  of  regional  and 
hot-spot  motor  vehicle  emissions  in  a 
given  area  on  a  case-by-case  basis,  and 
we  will  consider  the  impact  of 
individual  precursors,  as  well  as  the 
overall  impact  of  all  motor  vehicle 
emissions  in  our  insignificance  finding. 
For  more  information  on  EPA's 
adequacy  review  of  SIPs  that  claim 
insignificant  motor  vehicle  emissions, 
see  the  preamble  to  the  June  30,  2003 
conformity  proposal  that  addresses  the 
March  2,  1999  conformity  court 
decision  (68  FR  38983). 

Section  93.105(b)  describes  when  the 
interagency  consultation  process  is  used 
in  SEP  development.  The  interagency 
consultation  process  can  be  used  to 
consider  the  insignificance  criteria 
reflected  in  today's  proposed 
§  93.109(k),  and  any  other  relevant  local 
information.  If  the  interagency 
consultation  group  for  an  area  agrees 


that  regional  and/or  hot-spot  motor 
vehicle  emissions  are  insignificant,  such 
.  a  finding  should  be  clearly  stated  and 
well  supported  in  a  SIP  that  is 
subsequently  submitted  to  EPA  for 
adequacy  review  and/or  approval. 

EPA  developed  the  insignificance 
policy  to  provide  flexibility  for  areas 
where  motor  vehicle  emissions  had 
little  to  no  impact  on  an  area's  air 
quality  problem.  We  believe  that 
requiring  these  areas  to  perform  a 
regional  emissions  analysis  is  not 
necessary  to  meet  Clean  Air  Act  section 
176(c)  requirements  that  transportation 
actions  not  worsen  air  quality,  since  the 
overall  contribution  of  motor  vehicle 
emissions  in  these  areas  is  small  and 
any  significant  change  in  such 
emissions  over  time  would  be  unlikely. 
In  addition,  regional  analyses  may  drain 
limited  State  and  local  resources  from 
targeting  the  most  important  sources  of 
air  pollution  in  these  areas.  To  date, 
approximately  a  dozen  areas  have  taken 
advantage  of  the  insignificance  policy, 
consisting  mainly  of  PM,,.  areas  with  air 
quality  problems  caused  primarily  by 
stationary  or  area  sources.  This  current 
universe  of  areas  has  not  changed 
significantly  since  1993,  and  we  do  not 
anticipate  the  number  of  areas  that 
could  demonstrate  insignificance  of 
motor  vehicle  emissions  to  substantially 
increase  in  the  future.  Therefore,  the 
proposal  would  waive  regional 
emissions  analyses  in  these  areas 
without  compromising  air  quality,  since 
state  and  local  resources  could  tlien  be 
directed  toward  reducing  emissions 
from  those  sources  that  contribute  the 
most  to  an  area's  air  quality  problem. 

C.  Limited  Maintenance  Plans 

EPA  currently  has  limited 
maintenance  plan  policies  for  the  1- 
hour  ozone.  CO.  and  PM,,,  standards.  If 
a  nonattainment  area  attains  one  of 
these  standards  and  requests  to  be 
redesignated,  it  can  choose  to  submit  a 
more  streamlined  maintenance  plan 
provided  certain  criteria  are  met. 
Although  the  three  limited  maintenance 
plan  policies  vary  slightly,  in  general, 
an  area  would  have  to  provide  air 
quality  data  that  shows  with  certainty 
that  the  area  is  attaining  the  standard 
and  assurance  that  future  violations  of 
that  standard  are  unlikely.  In  addition, 
an  area  would  need  to  demonstrate  that 
only  limited  growth  in  transportation 
emissions  in  the  area  is  expected. 

EPA  is  proposing  three  rule  revisions 
that  would  make  the  conformity  rule 
consistent  with  EPA's  existing  limited 
maintenance  plan  policies.  Today's 
proposal  would  also  allow  for  any 
future  limited  maintenance  plan 
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policies  for  other  standards  to  be 
considered  in  the  conformity  process. 

First,  EPA  is  proposing  in  §  93.101  to 
add  a  basic  definition  for  "limited 
maintenance  plan,"  Second,  we  are 
proposing  a  new  paragraph  ^9.3,109(j) 
that  stales  that  a  regional  emissions 
analysis  is  not  required  to  satisfv' 
§§93,118  and/or  93.119  in  areas  that 
have  an  adequate  or  approved  limited 
maintenance  plan  for  a  given  pollutant 
and  standard.  However,  a  conformity 
determination  that  meets  other 
applicable  criteria,  including  the  hot- 
spot  requirements  for  projects  in  CO  and 
PMlO  nonattainment  and  maintenance 
areas,  interagency  and  public 
consultation,  and  SIP  TCM 
implementation,  would  still  be  required 
in  these  areas,  A  regional  analvsis 
would  also  be  required  for  any  other 
pollutants  or  standards  that  otherwise 
applv.  The  proposed  §9:^  109(j)  would 
require  a  limited  maintenance  plan  to 
demonstrate  that  it  would  be 
unreasonable  to  expect  that  an  area 
would  experience  enough  motor  vehicle 
emissions  growth  to  cause  a  violation. 
The  interagency  consultation  process 
should  be  used  to  discuss  the 
development  of  a  limited  maintenance 
plan  (40r,FR  93  105(b)), 

Third,  as  discussed  above.  EPA  is 
proposing  a  new  §  93.121(c)  to  clarifv' 
when  funding  and  approval  for  new 
regionally  significant  non-federal 
projects  would  be  granted.  Consistent 
with  our  proposed  §  93,109(j)  for  federal 
projects  in  areas  with  limited 
maintenance  plans,  this  proposal  would 
not  require  a  regional  emissions  analysis 
per  §§93,118  and,'or  93,119  to  be 
satisfied  for  regionally  significant  non- 
federal projects  for  the  pollutant  and 
standard  that  is  addressed  by  the 
limited  maintenance  plan.  However,  the 
requirements  in  either  §  93.121(a)  or  (b) 
would  be  required  to  be  satisfied  for  any 
remaining  pollutant  or  standard  that 
apply  in  an  area  that  are  not  addressed 
by  the  limited  maintenance  plan, 

EPA  believes  that  violations  of  a 
pollutant  and  standard  due  to 
unexpected  growth  would  be  highly 
unlikelv  in  limited  maintenance  plan 
areas.  Furthermore.  EPA  considers  it  a 
reasonable  assumption  that  motor 
vehicle  emissiims  in  a  limited 
maintenance  plan  area  could  increase  to 
any  realistic  level  during  the 
maintenance  period  without  causing  or 
contributing  to  a  violation  of  the 
standard.  As  a  result,  limited 
maintenance  plans  are  treated  as 
essentially  not  constraining  for  the 
length  of  the  maintenance  period,  and 
the  Clean  Air  Act  requirements  to  not 
worsen  air  quality  are  met  without  a 
regional  conformity  analysis.  While  this 


policy  does  not  exempt  an  area  from  the 
need  to  affirm  conformity,  it  does 
eliminate  the  basis  for  the  regional 
emission  analysis  since  EPA  would  be 
concluding  through  our  adequacy 
review  or  approval  of  the  limited 
maintenance  plan  that  limits  on  motor 
vehicle  emissions  during  the 
maintenance  period  are  unnecessary. 

The  proposed  revisions  to  §§93.101. 
93.109  and  93.121  would  not  have  a 
practical  impact  on  how  conformity  is 
demonstrated  in  areas  with  applicable 
limited  maintenance  plans,  as  EPA  is 
simply  proposing  to  incorporate  into  the 
conformity  rule  our  existing  policies  for 
these  areas.  The  purpose  of  these 
proposed  revisions  is  to  assist  limited 
maintenance  plan  areas  in  their  efforts 
to  implement  conformity.  These 
revisions  would  in  no  way  impose 
additional  requirements  for  limited 
maintenance  plan  areas,  nor  would  it 
eliminate  any  existing  requirements  that 
could  compromise  air  quality. 

For  more  information  on 
transportation  conformity  and  limited 
maintenance  plans,  see  the  preamble  to 
the  Julv  9.  1996  proposed  conformity 
rule  (61  FR  36118)  and  EPA's  existing 
limited  maintenance  plan  policies.  For 
a  discussion  on  EPA's  adequacy  review 
of  limited  maintenance  plans,  see  the 
preamble  to  the  June  30,  2003  proposal 
(68  FR  38974). 

D.  Grace  Period  for  Transportation 
Modeling  and  Plan  Content 
Requirements  in  Certain  Ozone  and  CO 
Areas 

EPA  is  proposing  three  changes  to  the 
conformity  rule's  provisions  for  when 
more  rigorous  transportation  modeling 
and  plan  content  requirements  apply  in 
certain  ozone  and  CO  areas.  First,  we 
are  proposing  a  two-year  grace  period 
before  the  more  advanced  transportation 
modeling  requirements  in  §  93.122(b) 
are  required  in  the  following  types  of 
areas;  (1)  Ozone  and  CO  areas  that  are 
already  classified  as  serious  or  above  in 
which  the  urbanized  area  population 
increases  to  over  200,000,  and  (2) 
moderate  ozone  and  CO  areas  that  have 
an  urbanized  area  population  over 
200.000  and  are  reclassified  to  serious 
(for  ozone  and  CO)  or  severe  (for  ozone 
only).  Section  93.122(b)  of  the  current 
rule  requires  more  advanced 
transportation  network  modeling 
requirements  only  in  serious  and  above 
ozone  and  CO  areas  with  urbanized 
populations  over  200.000, 

Second,  EPA  is  proposing  to  expand 
the  types  of  areas  covered  by  the  current 
rule's  grace  period  for  transportation 
plan  content  requirements.  Section 
93.106(b)  currently  includes  a  two-year 
grace  period  before  the  more  specific 


transportation  plan  requirements  in 
§  93.106(a)  apply  in  moderate  ozone  and 
CO  areas  that  are  reclassified  to  serious 
and  have  urbanized  populations  over 
200.000,  The  proposal  would  provide 
that  same  flexibility  to:  (1)  Serious  and 
severe  ozone  areas  and  serious  CO  areas 
in  which  the  urbanized  area  population 
increases  to  over  200.000.  and  (2) 
moderate  ozone  areas  that  are 
reclassified  to  severe. 

Third,  we  are  clarif\-ing  in  both 
§§93.106  and  93.122  that  the  two-year 
grace  periods  would  begin  upon  either: 
(1)  The  official  notice  by  the  Census 
Bureau  that  the  urbanized  area 
population  is  over  200.000,  or  (2)  the 
effective  date  of  EPA's  action  that 
reclassifies  a  larger  metropolitan 
moderate  ozone  or  CO  area  to  serious 
(ozone  and  CO)  or  severe  (ozone  only). 
An  example  of  an  official  notice  by  the 
Census  Bureau  would  be  an 
announcement  in  the  Federal  Register 
that  the  urbanized  population  in  a 
metropolitan  area  has  increased  to  over 
200.000. 

EPA  is  making  the  above  changes  to 
provide  flexibility  as  originally 
intended.  In  the  proposal  to  the  1993 
conformity  rule.  EPA  explained  that  the 
purpose  of  the  two-year  grace  period  in 
applying  these  more  specific 
transportation  plan  content 
requirements  in  moderate  areas  that  are 
bumped-up  to  a  serious  classification  is 
to  "allow  these  areas  time  to  specif\' 
their  networks  and  perform  the  other 
research  and  data  collection  activities 
necessary  to  develop  network  models 
and  specific  plans"  (January  11.  1993. 
58  FR  3776).  Adding  the  two-year  grace 
period  to  §  93.122  provides  this  extra 
time.  Furthermore,  specific 
transportation  plans  are  required  in 
higher  classification  ozone  and  CO  areas 
in  §  93.106(a)  to  allow  for  more 
sophisticated  modeling  in  such  areas  in 
§  93.122(b).  For  example.  §  93.106(a) 
requires  the  most  recent  demographic 
and  land-use  information  and  a  detailed 
description  of  the  transit  and  highway 
system  for  each  required  transportation 
plan  horizon  year.  Such  details  would 
be  part  of  a  more  advanced  analysis 
under  §  93.122(b). 

For  the  reasons  stated  in  the  1993 
rule,  EPA  originally  intended  §§93,106 
and  93,122  of  the  conformity  rule  to 
work  together.  Providing  a  two-year 
grace  period  for  the  more  specific 
transportation  plan  requirements  in 
§  93.106(a),  without  providing  such  a 
grace  period  for  the  more  advanced 
modeling  requirements  in  §  93, 122(b) 
does  not  achieve  the  flexibility  that  was 
intended  for  these  areas. 

In  addition,  EPA  believes  that  the 
two-year  grace  periods  should  also 
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apply  in  ozone  and  CO  areas  that  are 
already  classified  serious  or  above,  but 
that  are  currently  not  required  to  meet 
the  more  rigorous  plan  and  modeling 
requirements  becau.se  their  urbanized 
area  population  is  lower  than  200.000. 
If  the  urbanized  area  population  in  such 
an  area  increases  to  over  200.000.  EPA 
believes  it  is  reasonable  that  such  an 
area  would  also  need  additional  time  to 
specifv'  its  networks  and  gather 
additional  data  to  develop  a  more 
specific  plan  and  conduct  more 
dd\anced  transportation  modeling. 

The  proposed  clarification  to  the 
existing  §  93.106(b)  provision,  as  well  as 
the  proposed  §  93.122(c),  would  also 
provide  flexibility  in  limited  cases 
uhere  a  moderate  ozone  area  is 
reclassified  to  severe.  For  example, 
when  moderate  ozone  areas  with  an 
urbanized  population  greater  than 
200.000  fail  to  attain  the  standard  by 
either  the  moderate  or  serious  ozone 
attainment  dates  specified  in  the  Clean 
Air  Act.  EPA  could  reclassif>'  these 
areas  to  severe.  Today's  proposal  would 
clarif\-  how  the  grace  period  would  be 
implemented  in  such  limited  cases.  This 
particular  proposal  would  not  be 
relevant  to  moderate  CO  areas,  as  these 
areas  can  only  be  reclassified  to  serious 
if  they  fail  to  attain  bv  their  specified 
attainment  date.  The  Clean  Air  Act  does 
not  provide  for  a  severe  CO 
classification. 

Finally,  we  should  note  that  today's 
proposals  would  not  make  any  chariges 
to  the  existing  transportation  plan 
content  and  modeling  requirements. 
The  proposal  would  simply  clarify 
when  these  requirements  begin  to  apply 
when  circumstances  change  in  certain 
areas. 

E.  Minor  Clarification  to  the  List  of  PMw 

Precursors 

We  are  proposing  minor  clarifications 
to§§93.102(b)(2)(iii)and93.119(fl(5)of 
the  conformity  rule.  Under  the  proposed 

§  93, 102(b)(2)(iii),  only  VOC  and  NOx 
would  be  identified  as  PMki  precursors, 
and  PMi(,  would  be  deleted  from  the  list 
of  PM|,,  precursors  in  this  paragraph. 
We  are  proposing  this  clarification 
because  §93. 102(b)(1)  already  requires 
that  direct  PM,,,  emissions  be  addressed 
in  conformity  analvsos  in  PMio 
nonattainment  and  maintenance  areas. 
Therefore,  inclusion  of  direct  PMio  as  a 
PM|„  precursor  in  §93.102(b)(2)(iii)  is 
duplicative. 

The  proposed  changes  to 
§93.119(fl(5)  would  provide, 
consistency  with  other  pollutants  and 
precursors  discussed  in  this  paragraph. 
Neither  of  these  proposals  would  affect 
conformity  determinations  in  PMio 
nonattainment  and  maintenance  areas. 


F.  Clarification  of  Requirements  for 
Non-federal  Projects  in  Isolated  Rural 
Areas 

EPA  is  proposing  a  minor  clarification 
to  §93. 121(b)(1)  of  the  conformity  rule 
that  addresses  the  conformity 
requirements  for  non-federal  projects  in 
isolated  rural  nonattainment  and 
maintenance  areas.  Specifically,  the 
proposal  would  require  a  regionally 
significant  non-federal  project  to  be 
included  in  the  regional  emissions 
analysis  of  the  most  recent  conformity 
determination  "that  reflects"  the  portion 
of  the  statewide  transportation  plan  and 
STIP  which  includes  projects  planned 
for  the  istolated  rural  nonattainment  or 
maintenance  area. 

Today's  proposed  revision  to 
§93.12iCb)(l)  is  intended  to  clarify  that 
conformity  determinations  in  isolated 
rural  nonattainment  and  maintenance 
areas  should  not  be  "for"  the  statewide 
transportation  plan  or  STIP,  as  written 
in  the  current  rule.  In  the  proposal  for 
the  origi0al  1993  conformity  rule,  we 
explain  that  "STIPs  are  not  TIPs  as  the 
latter  term  is  meant  in  Clean  Air  Act 
section  176(c),  and  that  conformity 
therefore  does  not  apply  to  [STIPs] 
directly"  (January- 11.  1993,  58  FR 
62206).  However,  isolated  rural  areas  do 
not  develop  metropolitan  transportation 
plans  and  TIPs  per  DOT's  planning 
regulations.  Instead,  conformity 
determinations  in  isolated  rural 
nonattainment  and  maintenance  areas 
should  includfe  those  existing  and 
planned  projects  that  are  within  the  area 
and  that  are  reflected  in  the  statewide 
transportation  plan  and  STIP,  including 
regionally  significant  non-federal 
projects.  This  proposed  change  simply 
clarifies  the  conformity  requirements  for 
isolated  rural  nonattainment  and 
maintenance  areas  and  should  not  have 
a  practical  impact  on  how  conformity  is 
demonstrated  in  these  areas. 

G.  Use  of  Adequate  and  Approved 
Budgets  in  Conformity 

EPA  is  clarifying  in  §  93.109  for  each 
criteria  pollutant  and  standard  covered 
by  the  conformity  rule  that  the  budget 
test  must  be  satisfied  as  required  by 
§  93.118  for  conformity  determinations 
miade  on  or  after  one  of  the  following: 

•  The  affective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  SIP  is  adequate, 

_•  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  or 

•  The  effective  date  of  EPA's  approval 
of  such  a  budget  in  the  Federal  Register, 
if  the  approval  is  completed  through 
direct  final  rulemaking. 

Under  this  proposal,  the  budget 
would  be  used  the  first  time  one  of  these 


three  EPA  actions  occur.  In  EPA's  June 
30.  2003  proposal  that  would 
implement  the  March  2.  1999 
conformity  court  decision,  we  proposed 
to  only  require  the  budget  test  after  the 
effective  date  of  EPA's  finding  that  a 
control  strategy  SIP  or  maintenance  plan 
submission  is  adequate.  Our  June  2003 
proposal  for  §93.109  was  incomplete. 
When  an  area  submits  an  attainment 
demonstration,  rate-of-progress  plan  or 
maintenance  plan  with  motor  vehicle 
emissions  budgets.  EPA  will  generally 
review  that  SIP  for  adequacy  so  that  the 
budgets  can  be  used  prior  to  EPA's 
approval  of  the  SIP.  However,  there 
have  been  limited  and  unique  cases 
where  EPA  has  not  conducted  the 
adequacy  review  process  prior  to  the 
approval  of  the  SIP.  Rather.  EPA  may 
simply  approve  such  SIPs  through  a 
separate  proposal  and  final  rule  or 
through  direct  final  rulemaking.  Today's 
proposal  would  simply  clarify  that  in 
these  limited  cases  the  budget  test 
would  be  required  upon  the  publication 
date  of  EPA's  final  approval  of  the  SIP 
and  motor  vehicle  emissions  budgets  in 
the  Federal  Register,  or  the  effective 
date  of  EPA's  direct  final  rulemaking, 
whichever  applies  in  a  given  situation. 

EPA  believes  that  this  proposed 
clarification  would  have  no  practical 
impact  on  how  the  budget  test  is 
implemented  when  new  budgets 
become  available  for  conformity 
purposes.  The  Clean  Air  Act  section 
176(c)  requires  that  transportation 
activities  conform  to  the  motor  vehicle 
emissions  level  established  in  the 
approved  SIP.  Therefore,  once  a  SIP  is 
approved,  its  budgets  must  be  used  in 
conformity  under  the  statute.  In 
addition,  since  the  March  2,  1999  court 
decision,  areas  have  incorporated  new 
budgets  from  submitted  SIPs  into  the 
transportation  planning  and  conformity 
processes  as  soon  as  they  are  deemed 
appropriate  for  conformity— either 
through  EPA's  adequacy  or  approval 
processes. 

We  should  also  note  that  this 
clarification  to  §93.109  as  proposed  in 
the  June  30,  2003  conformity  proposal, 
is  consistent  with  the  March  1999  court 
decision  and  EPA's  May  14.  1999 
guidance  implementing  that  decision. 
Under  this  proposal,  submitted  SIPs  and 
motor  vehicle  emissions  budgets  would 
be  used  in  conformity  determinations 
only  after  EPA  has  formally  found  such 
budgets  to  be  consistent  with  an  area's 
plan  for  achieving  clean  air.  For  more 
information  on  EPA's  adequacy  process 
and  the  types  of  submitted  SIPs  that 
EPA  will  review  for  adequacy,  see  EPA's 
May  14.  1999  guidance  implementing 
the  March  1999  court  decision  and  the 
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preamble  to  the  June  30,  2003  proposal 
(68  FR  38974). 

XV.  How  Does  Today's  Proposal  Affect 
Conformity  SIPs? 

Clean  Air  .^rt  section  176(c)(4)(C) 
currently  requires  states  to  submit 
revisions  to  their  SIPs  to  reflect  all  of 
the  federal  criteria  and  procedures  for 
determining  conformity.  States  can 
choose  to  develop  conformity  SIPs  as  a 
memorandum  of  understanding  (MOU). 
memorandum  of  agreement  (MOA).  or 
state  rule.  However,  a  state  must  have 
the  authority  to  make  an  MOL!  or  MOA 
enforceable  as  a  matter  of  state  law,  if 
such  mechanisms  are  used. 

Section  .51  390(b)  of  the  ctmformity 
rule  specifies  that  after  EPA  approves 
any  conformity  SIP  revision,  the  federal 
conformity  rule  no  longer  governs 
conformity  determinations  (for  the 
sections  of  the  federal  confnrmit\'  rule 
that  are  covered  by  the  approv  ed 
conformity  SIP).  Areas  without 
approved  conformity  SIPs  will  be  able 
to  use  immediately  any  conformity 
amendments  that  are  finalized  in  the 
future  as  a  result  of  today's  proposed 
action. 

In  contrast.  EPA  has  already  approved 
conformity  SIPs  in  some  areas  that 
include  sections  from  previous 
conformity  rulemakings.  In  general, 
amendments  to  a  section  of  the  federal 
rule  other  than  those  compelled  bv  a 
court  decision  become  effective  in  states 
with  approved  conformity  SIPs  only 
W'hen  the  State  includes  the  amended 
section  in  a  conformity  SIP  revision  and 
EPA  approves  that  SIP  revision.  EPA 
will  continue  to  work  with  states  to 
approve  such  revisions  as  expeditiously 
as  possible  through  fle.xible 
administrative  techniques,  such  as 
parallel  processing  or  direct  final 
rulemaking. 

There  are,  however,  aspects  of  today's 
proposal  that  should  not  already  be  in 
any  approved  conformity  SIPs.  since 
new  provisions  are  being  proposed  to 
implement  the  8-hour  ozone  and  PM2  s 
standards.  For  these  new  provisions,  all 
8-hour  ozone  and  PM;  <;  areas  will  be 
able  to  use  such  amendments  upon  the 
effective  date  of  a  final  rule  based  on 
this  proposal.  When  a  final  rule  is 
issued,  EPA  will  prn\  ide  guidance  on 
when  sections  of  the  rule  can  be  used 
in  the  conformity  process  in  areas  with 
approved  conformitv  SIPs. 

XVI.  Public  Hearing 

Anyone  who  wants  to  present 
testimony  about  this  proposal  at  the 
public  hearing  (see  DATES)  should,  if 
possible,  notif\  the  contact  persons 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  proposal  at  least 


seven  days  prior  to  the  day  of  the 
hearing.  The  contact  person(s)  should  be 
given  an  estimate  of  the  time  required 
for  the  presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
those  who  have  not  notified  the  EPA 
contact(s)  earlier.  This  testimony  will  be 
scheduled  on  a  first-come,  first-serve 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  requests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  Such  advance 
copies  would  give  EPA  staff  adequate 
time  to  review  the  materials  before  the 
hearing.  Advance  copies  should  be 
submitted  to  the  EPA  contact  person(s) 
listed  in  this  proposal. 

The  official  records  of  the  hearing  will 
be  kept  open  until  the  close  of  the 
comment  period  to  allow  submission  of 
rebuttal  and  supplementary  testimony 
All  such  submissions  should  be  directed 
to  the  Air  Docket  I.D.  No.  OAR-2003- 
0049.  See  Section  I.C.  of  this  proposal 
for  more  information  on  how  to  submit 
comments  to  the  docket.  The  hearing 
will  be  conducted  informally,  and 
technical  rules  of  evidence  will  not 
apply.  A  wTitten  transcript  of  the 
hearing  will  be  placed  in  the  docket  for 
review.  Anyone  who  desires  to  purchase 
a  copy  of  the  transcript  should  make 
individual  arrangements  with  the  court 
reporter  recording  the  proceeding. 

XVTl.  Statutory  and  Executive  Order 
Review.s 

A.  Executive  Order  12866:  Regulatory- 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735;  October  4.  1993)  the  Agency 
must  determine  w  hether  the  regulatory- 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  significant 
"regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more,  or 
otherwise  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition. 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agencv; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  a  "significant 
regulatory  action"  because  this  action 
raises  novel  legal  or  policy  issues 
arising  out  of  legal  mandates  and  the 
principles  set  forth  in  the  Executive 
Order.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C,  3501  et  seq.  (ICR  2103.01).  The 
information  collection  requirements  are 
not  enforceable  until  OMB  approves 
them. 

Transportation  conformity 
determinations  are  required  under  Clean 
Air  Act  section  176(c)  (42  U.S.C. 
7506(c))  to  ensure  that  federally 
supported  highway  and  transit  project 
activities  are  consistent  with  ("conform 
to")  the  purpose  of  the  SIP.  Conformity 
to  the  purpose  of  the  SIP  means  that 
transportation  activities  will  not  cause 
new  air  quality  violations,  worsen 
existing  violations,  or  delay  timely 
attainment  of  the  relevant  air  quality 
standards.  Transportation  conformity 
applies  under  EPA's  conformity 
regulations  at  40  CFR  51.390  and  40 
CFR  part  93  to  areas  that  are  designated 
nonattainment  and  those  redesignated 
to  attainment  after  1990  ("maintenance 
areas"  with  plans  developed  under 
Clean  Air  Act  section  175A)  for 
transportation-source  criteria  pollutants. 
The  Clean  Air  Act  gives  EPA  the 
statuton,'  authority  to  establish  the 
criteria  and  procedures  for  determining 
whether  transportation  activities 
conform  to  the  SIP. 

EPA  estimates  that  this  rulemaking 
will  place  additional  burden  on  those 
areas  that  are  designated  nonattairunent 
for  the  first  time  and  have  no  prior 
experience  with  the  conformity  process. 
For  these  completely  "new"  areas  there 
will  be  burden  associated  with  rule 
familiarization,  transportation  and 
emissions  modeling  and  interagency 
consultation.  New  metropolitan 
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nonattainment  areas  will  be  required  to 
demonstrate  ronformitv  of  their 
transportation  plans  every  three  years. 
In  addition.  DQT's  planning  regulations 
require  TIP  updates  every  two  vears, 
and  consequently,  a  TIP  conformity 
determination  will  be  required  every 
two  years.  Based  on  preliminarv  air 
quality  data  and  State  recommendations 
for  new  nonattriinment  areas,  we 
estimate  that  approximately  40  areas 
will  be  designated  nonattainment  for  the 
first  time  under  the  8-hour  ozone  and 
PM;  -i  standards.  We  estimate  that  the 
total  annual  burden  per  respondent  for 
transportation  conformity  activities  is 
275  hours  at  a  total  annual  cost  per 
respondent  of  S6750.00. 

The  information  collection 
requirements  of  EPA's  current 
transportation  conformity  rule  are 
covered  under  the  DOT  information 
collection  reque.st  (ICR)  entitled. 
"Metropolitan  and  Statewide 
Transportation  Planning."  with  the 
OMB  Control  Number  2132-0529. 
Today's  total  burden  for  new  areas  is 
based  on  DOT's  ICR  for  developing 
transportation  plans  and  TIPs  in 
nonattainment  and  maintenance  areas, 
and  should  be  viewed  as  a  cursory 
estimate  Today's  estimate  only  includes 
the  incremental  burden  associated  with 
making  conformity  determinations  for 
the  new  standards:  it  does  not  address 
the  development  of  transportation  plans 
and  TIPs  or  motor  vehicle  emissions 
budgets,  since  these  documents' are 
developed  to  meet  other  requirements. 
The  total  annual  burden  also  assumes 
that  all  new  areas  will  be  metropolitan 
areas  that  develop  transportation  plans 
and  TIPs.  Accounting  for  newly 
designated  isolated  rural  nonattainment 
areas  may  reduce  the  total  burden  for 
new  areas,  as  isolated  rural  areas  are  not 
required  to  demonstrate  conformity  as 
often  as  metropolitan  areas.  In  addition, 
this  estimate  of  new  burden  assumes 
that  plan  and  TIP  conformity 
determinations  are  developed 
separately.  However,  the  regional 
emissions  analysis  requirements  in  tbe 
conformity  regulation  are  the  same  for 
plans  and  TIPs,  and  many  areas  rely  on 
the  same  regional  emissions  analysis 
and  conformity  determination  when 
plan  and  TIP  updates  are  done 
concurrently.  EPA  plans  to  further 
examine  this  burden  estimate  for  new 
areas  designated  under  the  8-hour  ozone 
and  PM:  5  standards,  along  with  any 
incremental  burdens  for  existing 
nonattainment  and  maintenance  areas 
that  have  previous  conformity 
experience,  in  our  subsequent  ICR  for 
this  rulemaking. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMBtontrol 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
rulemaking,  which  will  include  the  ICR, 
under  Docket  ID  number  OAR-2003- 
0049.  EPA  is  seeking  comment  on  the 
general  description  of  this  proposal's 
information  collection.  EPA  intends,  in 
the  near  future,  to  develop  and  submit 
to  OMB  an  ICR  that  includes  a  more 
detailed  estimate  of  the  incremental 
burden  of  this  rulemaking.  The  public 
will  be  provided  a  separate  comment 
period  to  comment  on  the  ICR  once  it 
is  submitted  to  OMB.  Submit  any 
comments  related  to  the  collection  of 
information  and  subsequent  ICR  for  this 
proposed  rule  to  EPA  and  OMB.  See  the 
ADDRESSES  section  of  this  notice  for 
where  to  submit  comments  to  EPA. 
Send  comments  to  OMB  at  the  Office  of 
hiformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Office  for  EPA. 
Tbe  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal  and  subsequent  ICR. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  requires  the  Agency  to  conduct  a 
regulatory  fiexibility  analysis  of  any 
significant  impact  a  rule  will  have  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 


small  not-for-profit  organizations  and 
small  government  jurisdictions. 

EPA  has  determined  that  today's 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  directly  affects 
Federal  agencies  and  metropolitan 
planning  organizations  that,  by 
definition,  are  designated  under  Federal 
transportation  laws  oniv  for 
metropolitan  areas  with  a  population  of 
at  least  50.000.  These  organizations  do 
not  constitute  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  The  Regulatory  Flexibility  Act 
defines  a  "small  governmental 
jurisdiction"  as  the  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibilitv  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities, 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  19C5  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatorv'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si  00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
otthe  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
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to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulaton- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

EPA  has  determined  that  this 
proposed  rule  itself  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
.  for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  primar\'  purpose  of 
this  proposed  rule  is  to  amend  the 
existing  Federal  conformity  regulations 
to  cover  areas  newly  designated 
nonattainment  under  the  recentlv 
promulgated  8-hour  ozone  and  fine 
particulate  (PM:  •;)  ambient  air  quality 
standards.  Clean  Air  Act  section 
176(c)(5)  requires  the  applicability  of 
conformity  to  such  areas  as  a  matter  of 
law  one  year  after  nonattainment 
designations.  Thus,  althougi.  ihis  rule 
explains  how  conformity  should  be 
conducted,  it  merely  implements 
already  established  law  that  imposes 
conformity  requirements  and  does  not 
itself  impose  requirements  that  may 
result  in  expenditures  of  SI  00  million  or 
more  in  any  year.  Additional  rule 
amendments  also  addressed  in  this 
proposal  simply  serve  to  improve  the 
conformity  regulation  by  implementing 
the  rule  in  a  more  practicable  manner 
and/or  to  clarify  conformity 
requirements  that  already  exist.  None  of 
these  proposed  amendments  impose  any 
additional  burdens  beyond  that  already 
imposed  by  applicable  Federal  law; 
thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMR.\  and  EPA  has 
not  prepared  a  statement  with  respect  to 
budgetary  impacts. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10.  1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executi\  e  Order  to 
include  regulations  that  have 
"substantia]  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  mav  not  issue  a 


regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

n  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPAs 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  w  hich  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  proposed  rule,  that  amends  a 
regulation  that  is  required  by  statute, 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrmient,  as 
specified  in  Executive  Order  13132.  The 
Clean  Air  Act  requires  conformity  to 
apply  in  certain  nonattainment  and 
maintenance  areas  as  a  matter  of  law, 
and  this  proposed  rule  merely 
establishes  and  revises  procedures  for 
transportation  planning  entities  in 
subject  areas  to  follow  in  meeting  their 
existing  statutory  obligations.  Similarly, 
other  minor  amendments  included  in 
today's  proposal  are  the  result  of  related 
administrative  matters,  or  have  been 
proposed  simply  to  make  the  rule  more 
workable  and/or  to  clarify  requirements 
that  already  exist  under  tbe  current 
conformity  regulation. 

In  summary,  this  proposed  rule  is 
required  primarily  by  the  statutory 
requirements  imposed  by  the  Clean  Air 
Act,  and  the  proposed  rule  by  itself  will 
not  have  a  substantial  impact  on  States. 
Thus,  the  requirements  of  section  6  of 


the  Executive  Order  do  not  apply  to  this 

proposed  rule. 

F  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175:  "Consultation 
and  Coordination  with  Indian  Tribal 
Governments  '  [65  FR  67249.  November 
6.  20001  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  '  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  amendments  to  the 
conformity  rule  do  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govermnents,  as  the  Clean 
Air  Act  requires  transportation 
conformity  to  apply  in  any  area  that  is 
designated  nonattainment  or 
maintenance  by  EPA.  Specifically,  this 
proposed  rule  would  incorporate  into 
the  conformity  rule  provisions 
addressing  newly  designated 
nonattainment  areas  subject  to 
conformity  requirements  under  the  Act. 
as  well  as  several  other  clarifications 
and  improvements,  that  would  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Accordingly,  the  requirements  of 
Executive  Order  13175  are  not 
applicable  to  this  proposal. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  within  the 
meaning  of  Executive  Order  12866  and 
does  not  involve  the  consideration  of 
relative  environmental  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  L'se 

This  rule  is  not  subject  to  Executive 
Order  13211.   'Action  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv.  Distribution,  or  Use"  (66 
FR  28355;  May  22.  2001)  because  it  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy.  Further,  we  have  determined 
that  this  proposed  rule  is  not  likely  to 
have  any  significant  adverse  effects  on 
energy  supply. 

/.  Motional  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical  Voluntary 
consensus  standards  are  technical    ' 
standards  {e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntarv  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  (Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntarv-  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
the  use  of  voluntarv  consensus 
standards  does  not  apply  to  this 
proposed  rule. 

List  of  Subjects  in  40  CFR  Part  93 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
Dioxide,  Ozone,  Particulate  matter, 
Transportation.  Volatile  organic 
compounds. 

Dated:  October  22.  2003. 
Marianne  Lamont  Horinko. 

Acting  Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  93  is  proposed  to 
be  amended  as  follows: 


PART  93— [AMENDED] 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  93.101  is  amended  by 
adding,  in  alphabetical  order,  new 
definitions  for  "1-hour  ozone  NAAQS,' 

'8-hour  ozone  NAAQS"  and  "Limited 
maintenance  plan,"  and  by  revising 
definitions  for  "Control  strategy 
implementation  plan  revision"  and 
"Milestone"  to  read  as  follows: 


§93.101 


Definitions. 

*  * 


1-houe  ozone  NAAQS  means  the  1- 
hour  ozone  national  ambient  air  quality 
standard  codified  at  40  CFR  50.9. 

***** 

8-hour  ozone  NAAQS  means  the  8- 
hour  ozone  national  ambient  air  quality 
standard  codified  at  40  CFR  50.10. 

***** 

ContrctJ  strategy  implementation  plan 
revision  is  the  implementation  plan 
which  contains  specific  strategies  for 
controlling  the  emissions  of  and 
reducing  ambient  levels  of  pollutants  in 
order  to  satisfy-  CAA  requirements  for 
demonstrations  of  reasonable  further 
progress  and  attainment  (including 
implementation  plan  revisions 
submitted  to  satisf>'  CAA  sections 
172(c),  182(b)(1),  182(c)(2)(A), 
182(c)(2)(B),  187(a)(7),  187(g), 
189(a)(1)(B),  189(b)(1)(A),  and  189(d); 
sections  192(a)  and  192(b).  for  nitrogen 
dioxide;  and  any  other  applicable  CAA 
provision  requiring  a  demonstration  of 
reasonable  further  progress  or 
attainment). 
***** 

Limited  maintenance  plan  is  a 
maintenance  plan  that  EPA  bas 
determined  meets  EPA's  bmited 
maintenance  plan  policv  criteria  for  a 
given  NAAQS  and  pollutant.  To  qualify 
for  a  limited  maintenance  plan,  for 
example,  an  area  must  have  a  design 
value  that  is  below  a  given  NAAQS.  and 
it  must  be  reasonable  to  expect  that  a 
NAAQS  violation  will  not  result  from 
any  level  of  future  motor  vehicle 
emissions  growth. 
***** 

Milestone  has  the  meaning  given  in 
CAA  sections  182(g)(1)  and  189(c)  for 
serious  and  above  ozone  nonattainment 
areas  and  PMio  nonattainment  areas, 
respectively.  For  all  other 
nonattainment  areas,  a  milestone 
consists  of  an  emissions  level  and  the 
date  on  v/hich  that  level  is  to  be 
achieved  as  required  by  the  applicable 
CAA  provision  for  reasonable  further 
progress  towards  attainment. 


3.  Section  93.102  is  amended  by: 

a.  Revising  paragraphs  (b)(1),  (b)(2) 
introductory  text  and  (b)(2)(iii): 

b.  removing  the  word  "and"  at  the 
end  of  paragraph  (b)(2)(ii); 

c.  adding  paragraphs  (b)(2)(iv)  and  (v); 

d.  redesignating  paragraph  (b)(3)  as 
paragraph  (b)(4); 

e.  adding  a  new  paragraph  (b)(3):  and 

f.  revising  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§93.102    Applicability. 

***** 
(b)  *    *    * 

(1)  The  provisions  of  this  subpart 
apply  with  respect  to  emissions  of  the 
following  criteria  pollutants:  ozone, 
carbon  monoxide  (CO),  nitrogen  dioxide 
(NO:),  particles  with  an  aerodvnamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMi,,):  and  particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  2.5  micrometers 
(PM25). 

(2)  The  provisions  of  this  subpart  also 
apply  with  respect  to  emissions  of  the 
following  precursor  pollutants: 
***** 

(iii)  VOC  and/or  NOx  in  PM,„  areas  if 
the  EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  transportation-related 
emissions  of  one  or  both  of  these 
precursors  within  the  nonattainment 
area  are  a  significant  contributor  to  the 
PMio  nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT.  or  if  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
establishes  an  approved  (or  adequate) 
budget  for  such  emissions  as  part  of  the 
reasonable  further  progress,  attainment 
or  maintenance  strategy; 

Option  1  for  paragraphs  (b)(2)(iv)  and 
(v): 

(iv)  VOC  and/or  NOx  in  PM.  s  areas, 
unless  the  EPA  Regional  Administrator 
or  the  director  of  the  State  air  agency 
has  made  a  finding  that  transportation- 
related  emissions  of  one  or  both  of  these 
precursors  within  the  nonattainment 
area  are  not  a  significant  contributor  to 
the  PM2  s  nonattainment  problem  and 
has  so  notified  the  MPO  and  DOT,  or  if 
the  applicable  implementation  plan  (or 
implementation  plan  submission)  does 
not  establish  an  approved  (or  adequate) 
budget  for  such  emissions  as  part  of  the 
reasonable  further  progress,  attainment 
or  maintenance  strategv;  and 

(v)  Oxides  of  sulfur  (SOx)  and/or 
ammonia  (NH,)  in  PM2  5  areas  if  the 
EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  transportation-related 
emissions  of  one  or  both  of  these 
precursors  within  the  nonattainment 
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area  are  a  significant  contributor  to  the 
PM;  ^  nonattainment  problem  and  has 
so  notified  the  MPQ  and  DOT,  or  if  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
establishes  an  approved  lor  adequate) 
budget  for  such  emissions  as  part  of  ihf- 
reasonable  further  progress,  attainment 
or  maintenance  strategv. 

Option  2  for  paragraph  fb)(2)(ivj 
without  paragraph  ibjl2llvl: 

(iv)  VOC.  NOx.  oxides  of  sulfur  (SOx) 
and/or  ammonia  (NH?)  in  PM;  ?  areas  if 
the  EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  transportation-related 
emissions  of  any  of  these  precursors 
within  the  nonattainment  area  are  a 
significant  contributor  to  the  PM;  5 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT.  or  if  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
establishes  an  approved  (or  adequate) 
budget  for  such  emissions  as  part  of  the 
reasonable  further  progress,  attainment 
or  maintenance  strategv. 

(3)  The  provisions  of  this  subpart 
apply  to  PM:  ■=  nonattainment  and 
maintenance  areas  with  respect  to  PM2.5 
from  re-entrained  road  dust  if  the  EPA 
Regional  Administrator  or  the  director 
of  the  State  air  agency  has  made  a 
finding  that  re-entrained  road  dust 
emissions  within  the  area  are  a 
significant  contributor  to  the  PM2.5 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT.  or  if  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
includes  re-entrained  road  dust  in  the 
approved  (or  adequate)  budget  as  part  of 
the  reasonable  further  progress, 
attainment  or  maintenance  strategv.  Re- 
entrained  road  dust  emissions  are 
produced  bv  travel  on  paved  and 
unpaved  roads  (including  emissions 
from  anti-skid  and  deicing  materials). 
***** 

(d)  Grace  period  for  new 
nonattainment  areas.  For  areas  or 
portions  of  areas  which  have  been 
continuously  designated  attainment  or 


not  designated  for  any  .\AAQS  for 
ozone.  CO.  PMi,,.  PM;  ■;  or  NO;  since 
1990  and  are  subsequently  redesignated 
to  nonattainment  or  designated 
nonattainment  for  anv  NAAQS  for  anv 
of  these  pollutants,  the  pro\isions  of 
this  subpart  shall  not  applv  with  respect 
to  that  standard  for  12  months  following 
the  effective  date  of  final  designation  to 
nonattainment  for  each  NAAQS  for  such 
pollutant. 

4.  Section  93.105(c)(l)(vii)  is 
amended  bv  revising  the  reference 
"§93.109(g)(2)(iii)"  toread 
"§93.109(l)(2)(iii)". 

5.  Section  93.106  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§93.106     Content  of  transportation  plans. 

***** 

(b)  Two-year  grace  period  for 
transportation  plan  requirements  in 
certain  ozone  and  CO  areas.  The 
requirements  of  paragraph  (a)  of  this 
section  shall  not  apply  for  two  years 
from  the  following: 

(i)  The  effective  date  of  EPA's 
reclassification  of  a  moderate  ozone  or 
CO  area  that  has  an  urbanized  area 
population  greater  than  200,000  to 
serious  or  severe  (ozone  only):  or. 

(ii)  The  official  notice  by  the  Census 
Bureau  that  determines  the  urbanized 
area  population  of  a  serious  or  above 
ozone  or  CO  area  to  be  greater  than 
200,000. 
***** 

6.  Section  93.109  is  amended  by: 

a.  Revising  the  paragraph  (b) 
introductory  text; 

b.  In  Table  1  of  paragraph  (b),  revising 
the  entr>-  for  "§  93.118  and  or  §  93.119" 
under  "Transportation  Plan:"  and  the 
entr\-  for  "§93.118  and  or  §93.119" 
under  "TIP:",  and  revising  the  entry  for 
"§93.117"  under  "Project  (From  a 
Conforming  Plan  and  TIP):"  and  the 
entries  for  "§93.117"  and  "§93.118  and 
or  §  93.119"  under  "Project  (Not  From  a 
Conforming  Plan  and  TIP):"; 

c.  Revising  paragraph  (c); 

Table  1. — CONFORMiiY  Criteria 


d  Redesignating  paragraphs  (d),  (e), 
(f)  and  (g)  as  paragraphs  (f),  (g),  (h)  and 
(1); 

e.  Adding  new  paragraphs  (d),  (e),  (i), 
fi)  and  (k): 

f  Revising  newly  designated 
paragraphs  (f)  introductory  text,  (f)(2), 
(f)(3)  and  (f)(4)(i)  and  (ii):' 

g.  Revising  newly  redesignated 
paragraphs  (g)  introducton,'  text,  {g)(2), 
and  (g)(3)  introductor\'  text,  and 
removing  newly  designated  paragraphs 
(g)(3)(i)  and  (g)(3)(ii)  and  redesignating 
paragraph  (g)(3)(iii)  as  (g)(3)(ii)  and 
adding  new  paragraph  (g){3)(i); 

h.  Revising  newly  designated 
paragraph  (h);  and 

i.  Revising  newly  designated 
paragraph  (1)(2)  introductor\'  text;  and, 
in  newly  designated  paragraph 
(l)(2)(ii)(B),  revising  "§  93.119(d)(2)"  to 
read  "§  93.119(f)(2)";  and,  in  newly 
redesignated  paragraph  (l)(2)(iii), 
revising  "paragraph  (g)(2)(ii)"  and 
"paragraph  (g)(2)(ii)(C)"  to  read 
"paragraph  (l)(2)(ii)"  and  "paragraph 
(l)(2)(ii)(C)",  respectively. 

The  revisions  and  additions  read  as 
follow;- 

§93.109     Criteria  and  procedures  for 
determining  contormity  of  transportation 
plans,  programs,  and  projects:  General 

(b)  Table  1  in  this  paragraph  indicates 
the  criteria  and  procedures  in  §§  93.110 
through  93.119  which  apply  for 
transportation  plans,  TIPs.  and  FHWA/ 
FTA  projects.  Paragraphs  (c)  through  (i) 
of  this  section  explain  when  the  budget, 
interim  emissions,  and  hot-spot  tests  are 
required  for  each  pollutant  and  NAAQS. 
Paragraph  (j)  of  this  section  addresses 
conformity  requirements  for  areas  with 
approved  or  adequate  limited 
maintenance  plans.  Paragraph  (k)  of  this 
section  addresses  nonattainment  and 
maintenance  areas  which  EPA  has 
determined  have  insignificant  motor 
vehicle  emissions.  Paragraph  (1)  of  this 
section  addresses  isolated  rural 
nonattainment  and  maintenance  areas. 
Table  1  follows: 


Transportation  plan: 

*  •  «  «  •  • 

§93.118  and/or  §93.119  Emissions  budget  and/or  Interim  emissions. 

TIP: 

§93.118  and/or  §93  119  „ '. Emissions  budget  and  o'  Interim  emissions. 

Project  (From  a  Conforming  Plan  and  TIP): 

•  •  •  ♦  • 

§93.117  PM,o  and  PM: .  cont'-ol  measures 
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I  ABLE  1  .—Conformity  Criteria— Continued 


Proiect  (Not  From  a  Confonning  Plan  and  TIP): 

§93.117  

§93.118  and/or  §93.119  "Z. 


(c)  1 -hour  ozone  NAAQS 
norujttainmpnt  and  maintenance  areas. 
This  paragraph  applies  when  an  area  is 
nonattainment  or  maintenance  for  the  1- 
hour  ozone  NAAQS  (i.e..  until  the 
effective  date  of  any  revocation  of  the  1- 
hour  ozone  NAAQS  for  an  area).  In 
addition  to  the  criteria  listed  in  Table  1 
in  paragraph  (b)  of  this  section  that  are 
required  to  be  satisfied  at  all  times,  in 
such  ozone  nonattamment  and 
maintenance  areas  conformitv 
determinations  must  include  a 
demonstration  that  the  budget  and/or 
interim  emissions  tests  are  satisfied  as 
described  in  the  following: 

(1)  In  all  1-hour  ozone  nonattainment 
and  maintenance  areas  the  budget  test 
must  be  satisfied  as  required  bv  §93.118 
for  conformity  determinations  made  on 
or  after: 

(i)  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  for  the  1-hour  ozone 
NAAQS  is  adequate  for  transportation 
conformity  purposes; 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(2)  In  ozone  nonattainment  areas  that 
are  required  to  submit  a  control  strategy 
implementation  plan  revision  for  the 
1-hour  ozone  NAAQS  (usually  moderate 
and  above  areas),  the  interim  emissions 
tests  must  be  satisfied  as  required  by 
§93.119  for  conformity  determinations 
made  when  there  is  no  approved  motor 
vehicle  emissions  budget  from  an 
applicable  implementation  plan  for  the 
1-hour  ozone  NAAQS  and  no  adequate 
motor  vehicle  emissions  budget  from  a 
submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  for  the  1-hour  ozone 
NAAQS 

(3)  An  ozone  nonattainment  area  must 
satisfy  the  interim  emissions  test  for 
NO^,  as  required  by  §93.119,  if  the 
implementation  plan  or  plan 
submission  that  is  applicable  for  the 
purposes  of  conformity  determinations 


PM|,)  and  PMi5  control  measures. 
Emissions  budget  and/or  Interim  emissions. 


is  a  15%  {plan  or  Phase  I  attainment 
demonstration  that  does  not  include  a 
motor  vehicle  emissions  budget  for  NOv. 
The  implementation  plan  for  the  1-hour 
ozone  NAAQS  will  be  considered  to 
establish  a  motor  vehicle  emissions 
budget  for  NO,  if  the  implementation 
plan  or  plan  submission  contains  an 
explicit  NO,  motor  vehicle  emissions 
budget  that  is  intended  to  act  as  a 
ceiling  on  future  NO,  emissions,  and  the 
NO,  motor  vehicle  emissions  budget  is 
a  net  reduction  from  NOx  emissions 
levels  in  1990. 

(4)  Ozone  nonattainment  areas  that 
have  not  submitted  a  maintenance  plan 
and  that  are  not  required  to  submit  a 
control  strategy  implementation  plan 
revision  for  the  1-hour  ozone  NAAQS 
(usually  marginal  and  below  areas)  must 
satisfv-  one  of  the  following 
requirements: 

(i)  The  interim  emissions  tests 
required  by  §93.119;  or 

(ii)  The  State  shall  submit  to  EPA  an 
implementation  plan  revision  for  the 
1-hour  ozone  NAAQS  that  contains 
motor  vehicle  emissions  budget(s)  and  a 
reasonable  further  progress  or 
attainment  demonstration,  and  the 
budget  test  required  by  §  93.118  must  be 
satisfied  using  the  adequate  or  approved 
motor  vehicle  emissions  budget(s)  (as 
described  in  paragraph  (c)(1)  of  this 
section). 

(5)  Notwithstanding  paragraphs  (cKl) 
and  (c)(2)  of  this  section,  moderate  and 
above  ozone  nonattainment  areas  with 
three  years  of  clean  data  that  have  not 
submitted  a  maintenance  plan  and  that 
EPA  has  determined  are  not  subject  to 
the  Clean  Air  Act  reasonable  further 
progress  and  attainment  demonstration 
requirements  for  the  1-hour  ozone 
NAAQS  must  satisfy  one-of  the 
following  requirements: 

(i)  The  interim  emissions  tests  as 
required  by  §93.119; 

(ii)  The  budget  test  as  required  by 
§93.118,  using  the  adequate  or 
approved  motor  vehicle  emissions 
budgets  in  the  submitted  or  applicable 
control  strategy  implementation  plan  for 
the  1-hour  ozone  NAAQS  (subject  to  Uie 
timing  requirements  of  paragraph  (c)(1) 
of  this  section);  or 


(iii)  The  budget  test  as  required  by 
§  93.118,  using  the  motor  vehicle 
emissions  of  ozone  precursors  in  the 
most  recent  year  of  clean  data  as  motor 
vehicle  emissions  budgets,  if  such 
budgets  arp  established  by  the  EPA 
rulemaking  that  determines  that  the  area 
has  clean  data  for  the  1-hour  ozone 
NAAQS. 

(d)  8-hour  ozone  NAAQS 
nonattainment  and  maintenance  areas 
without  motor  vehicle  emissions  budgets 
for  the  1-hour  ozone  \AAQS  for  any 
portion  of  the  8-hour  nonattainment 
area.  This  paragraph  applies  to  areas 
that  were  never  designated 
nonattainment  for  the  1-hour  ozone 
NAAQS  and  areas  that  were  designated 
nonattainment  for  the  1-hour  ozone 
NAAQS  but  that  never  submitted  a 
control  strategy  SIP  or  maintenance  plan 
with  approved  or  adequate  motor 
vehicle  emissions  budgets.  This 
paragraph  applies  1  year  after  the 
effective  date  of  EPA's  nonattainment 
designation  for  the  8-hour  ozone 
NAAQS.  according  to  §  93.102(d].  In 
addition  to  the  criteria  listed  in  Table  1 
in  paragraph  (b)  of  this  section  that  are 
required  to  be  satisfied  at  all  times,  in 
such  8-hour  ozone  nonattainment  and 
maintenance  areas  conformity 
determinations  must  include  a 
demonstration  that  the  budget  and/or 
ipterim  emissions  tests  are  satisfied  as 
described  in  the  following: 
(1)  In  such  8-hour  ozone 
nonattainment  and  maintenance  areas 
the  budget  test  must  be  satisfied  as 
required  by  §  93.118  for  conformity 
determinations  made  on  or  after: 

(ij  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  hi 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  for  the  8-hour  ozone 
NAAQS  is  adequate  for  transportation 
conformity  purposes; 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(2)  In  ozone  nonattainment  areas  that 
are  required  to  submit  a  control  strategy 
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implementation  plan  revision  for  the  8- 
hour  ozone  NAAQS  {moderate  and 
above  and  certain  subpart  1  areas],  the 
interim  emissions  tests  must  be  satisfied 
as  required  by  §  93.119  for  conformity 
determinations  made  when  there  is  no 
approved  motor  vehicle  emissions 
budget  from  an  applicable 
implementation  plan  for  the  8-hour 
ozone  NAAQS  and  no  adequate  motor 
vehicle  emissions  budget  from  a 
submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  for  the  8-hour  ozone 
NAAQS. 

(3)  Such  an  8-hour  ozone 
nonattainment  area  must  satisfy  the 
interim  emissions  test  for  NO,,  as 
required  by  §  93.119  if  the 
implementation  plan  or  plan 
submission  that  is  applicable  for  the 
purposes  of  conformity  determinations 
is  a  15%  plan  or  other  control  strategy 
SIP  that  addresses  reasonable  further 
progress  that  does  not  include  a  motor 
vehicle  emissions  budget  for  NO,.  The 
implementation  plan  for  the  8-hour 
ozone  NAAQS  will  be  considered  to 
establish  a  motor  \ehicle  emissions 
budget  for  NOx  if  the  implementation 
plan  or  plan  submission  contains  an 
explicit  NOx  motor  vehicle  emissions 
budget  that  is  intended  to  act  as  a 
ceiling  on  future  NO^  emissions,  and  the 
NOx  motor  vehicle  emissions  budget  is 

a  net  reduction  from  NO,  emissions 
levels  in  2002. 

(4)  Ozone  nonattainment  areas  that 
have  not  submitted  a  maintenance  plan 
and  that  are  not  required  to  submit  a 
control  strategy  implementation  plan 
revision  for  the  8-hour  ozone  NAAQS 
(usually  marginal  and  below  areas)  must 
satisf>'  one  of  the  following 
requirements: 

(i)  The  interim  emissions  tests 
required  by  §93.119:  or 

(ii)  The  State  shall  submit  to  EPA  an 
implementation  plan  revision  for  the  8- 
hour  ozone  NAAQS  that  contains  motor 
vehicle  emissions  budget(s)  and  a 
reasonable  further  progress  or 
attainment  demonstration,  and  the 
budget  test  required  by  §  93.118  must  be 
satisfied  using  the  adequate  or  approved 
motor  vehicle  emissions  budget(s)  (as 
described  in  paragraph  (d)(1)  of  this 
section). 

(5)  Notwithstanding  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  moderate  and 
above  ozone  nonattainment  areas  with 
three  years  of  clean  data  for  the  8-hour 
ozone  NAAQS  that  have  not  submitted 
a  maintenance  plan  and  that  EPA  has 
determined  are  not  subject  to  the  Clean 
Air  Act  reasonable  further  progress  and 
attainment  demonstration  requirements 
for  the  8-hour  ozone  NAAQS  must 


satisfy  one  of  the  following 
requirements: 

(i)  The  interim  emissions  tests  as 
required  by  §93.119; 

(ii)  The  budget  test  as  required  by 
§93.118,  using  the  adequate  or 
approved  motor  vehicle  emissions 
budgets  in  the  submitted  or  applicable 
control  strategy  implementation  plan  for 
the  8-hour  ozone  NAAQS  (subject  to  the 
timing  requirements  of  paragraph  (d)(1) 
of  this  section):  or 

(iii)  The  budget  test  as  required  by 
§93.118,  using  the  motor  vehicle 
emissions  of  ozone  precursors  in  the 
most  recent  year  of  clean  data  as  motor 
vehicle  emissions  budgets,  if  such 
budgets  are  established  by  the  EPA 
rulemaking  that  determines  that  the  area 
has  clean  data  for  the  8-hour  ozone 
NAAQS. 

(e)  8-hour  ozone  NAAQS 
nonattainment  and  maintenance  areas 
with  motor  vehicle  emissions  budgets 
for  the  1-hour  ozone  NAAQS  that  cover 
all  or  a  portion  of  the  8-hour 
nonattainment  area.  This  provision 
applies  1  year  after  the  effective  date  of 
EPA's  nonattainment  designation  for  the 
8-hour  ozone  NAAQS,  according  to 
§93, 102(d).  In  addition  to  the  criteria 
listed  in  Table  1  in  paragraph  (b)  of  this 
section  that  are  required  to  be  satisfied 
at  all  times,  in  such  8-hour  ozone 
nonattainment  and  maintenance  ai-eas 
conformity  determinations  must  include 
a  demonstration  that  the  budget  and/or 
interim  emissions  tests  are  satisfied  as 
described  in  the  following: 

(1)  In  such  8-hour  ozone 
nonattainment  and  maintenance  areas 
the  budget  test  must  be  satisfied  as 
required  by  §§  93.118  for  conformity 
determinations  made  on  or  after: 

(i)  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  for  the  8-hour  ozone 
NAAQS  is  adequate  for  transportation 
conformity  purposes: 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(2)  Prior  to  the  effective  date  of  EPA's 
finding  that  a  motor  vehicle  emissions 
budget  m  a  submitted  control  strategy 
implementation  plan  or  maintenance 
plan  for  the  8-hour  ozone  NAAQS  is 
adequate  or  the  publication  of  EPA's 
appro\al  of  such  a  budget  in  the  Federal 
Register,  one  of  the  following  testis) 
must  be  satisfied: 


(i)  The  interim  emissions  tests  as 
required  by  §  93.119  for  the  entire  8- 
hour  ozone  nonattainment  area:  or 

(ii)  The  budget  test  and  interim 
emissions  tests  as  required  by  §§93.118 
and  93.119  as  follows: 

(A)  If  the  8-hour  ozone  nonattainment 
area  covers  the  same  geographic  area  as 
the  1-hour  ozone  nonattainment  or 
maintenance  area,  the  budget  test  as 
required  by  §  93.118  for  the  entire  8- 
hour  nonattainment  area  using  the 
approved  or  adequate  motor  vehicle 
emissions  budgets  in  the  1-hour  ozone 
applicable  implementation  plan  or 
implementation  plan  submission; 

(B)  If  the  8-hour  ozone  nonattainment 
area  covers  a  smaller  geographic  area 
within  the  1-hour  ozone  nonattairunent 
or  maintenance  area,  the  budget  test  as 
required  by  §  93.118  for  either  the  1- 
hour  nonattainment  or  8-hour 
nonattainment  area  using  the  approved 
or  adequate  motor  vehicle  emissions 
budgets  or  corresponding  portions 
thereof  in  the  1-hour  ozone  applicable 
implementation  plan  or  implementation 
plan  submission,  respectively.  If 
additional  control  measures  are 
necessary  to  meet  the  budget  test  for  the 
8-hour  ozone  NAAQS,  such  control 
measures  could  only  be  established 
within  the  8-hour  nonattainment  area; 
or 

(C)  If  the  8-hour  ozone  nonattainment 
area  covers  a  larger  geographic  area  and 
encompasses  the  entire  or  a  portion  of 
the  1-hour  ozone  nonattainment  or 
maintenance  area: 

( 1 )  The  budget  test  as  required  by 
§93.118  for  the  portion  of  the  8-hour 
ozone  nonattainment  area  covered  by 
the  approved  or  adequate  motor  vehicle 
emissions  budgets  or  corresponding 
portions  thereof  in  the  1-hour  ozone 
applicable  implementation  plan  or 
implementation  plan  submission;  and 

(2)  The  interim  emissions  tests  as 
required  by  §  93.119  for  the  portion  of 
the  8-hour  ozone  nonattainment  area 
not  covered  by  the  approved  or 

"  adequate  budgets  in  the  1-hour  ozone 
implementation  plan. 

(3)  Such  an  8-hour  ozone 
nonattainment  area  must  satisfv'  the 
interim  emissions  test  for  NOx,  as 
required  by  §93.119,  if  the  only 
implementation  plan  or  plan 
submission  that  is  applicable  for  the 
purposes  of  conformity  determinations 
is  a  15%  plan  or  other  control  strategy 
SIP  that  addresses  reasonable  further 
progress  that  does  not  include  a  motor 
vehicle  emissions  budget  for  NOx  The 
implementation  plan  for  the  8-hour 
ozone  NAAQS  will  be  considered  to 
establish  a  motor  vehicle  emissions 
budget  for  NOx  if  the  implementation 
plan  or  plan  submission  contains  an 
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explicit  NOx  motor  vehicle  emissions 
budget  that  is  intended  to  act  as  a 
ceiling  on  future  NOx  emissions,  and 
the  NOx  motor  vehicle  emissions  budget 
is  a  net  reduction  Trom  NOx  emissions 
levels  in  2002,  Prior  to  an  adequate  or 
approved  NOx  motor  vehicle  emissions 
budget  in  the  implementation  plan 
submission  for  the  8-hour  ozone 
NAAQS.  the  implementation  plan  for 
the  1-hour  ozone  NAAQS  will  be 
considered  to  establish  a  motor  vehicle 
emissions  budget  for  NOx  if  the 
implementation  plan  contains  an 
explicit  NOx  motor  vehicle  emissions 
budget  that  is  intended  to  act  as  a 
ceiling  on  future  .NOx  emissions,  and 
the  NOx  motor  vehicle  emissions  budget 
is  a  net  reduction  from  NOx  emissions 
levels  in  1990. 

(4)  Notwithstanding  paragraphs  (e)(1) 
and  (e)(2)  of  this  section,  ozone 
nonattainment  areas  with  three  years  of 
clean  data  for  the  8-hour  ozone  NAAQS 
that  have  not  submitted  a  maintenance 
plan  and  that  EPA  has  determined  are 
not  subject  to  the  Clean  Air  Act 
reasonable  further  progress  and 
attainment  demonstration  requirements 
for  the  8-hour  ozone  NAAQS  must 
satisfy  one  of  the  following 
requirements: 

(i)  The  interim  emissions  tests  as 
required  by  §93  119  and  as  described  in 
paragraph  (e)(2)  of  this  section: 

(ii)  The  budget  test  as  required  by 
§93.118  and  as  described  in  paragraph 
(e)(2)(ii)  of  this  section; 

(iii)  The  budget  test  as  required  by 
§93.118,  using  the  adequate  or 
approved  motor  vehicle  emissions 
budgets  in  the  submitted  or  applicable 
control  strategy  implementation  plan  for 
the  8-hour  ozone  NAAQS  (subject  to  the 
timing  requirements  of  paragraph  (e)(1) 
of  this  section):  or 

(iv)  The  budget  test  as  required  by 
§93.118.  using  the  motor  vehicle 
emissions  of  ozone  precursors  in  the 
most  recent  year  of  clean  data  as  motor 
vehicle  emissions  budgets,  if  such 
budgets  are  established  bv  the  EPA 
rulemaking  that  determines  that  the  area 
has  clean  data  for  the  8-hour  ozone 
NAAQS. 

(f)  CO  nonattainment  and 
maintenance  areos^  In  addition  to  the 
criteria  listed  in  Table  1  in  paragraph  (b) 
of  this  section  that  are  required  to  be 
satisfied  at  all  times,  in  CO 
nonattainment  and  maintenance  areas 
conformity  determinations  must  include 
a  demonstration  that  the  hot-spot, 
budget  and/or  interim  emissions  tests 
are  satisfied  as  described  in  the 
following: 
**•,►♦ 

(2)  In  CO  nonattainment  and 
maintenance  areas  the  budget  test  must 


be  satisfied  as  required  by  §  93.118  for 
conformity  determinations  made  on  or 
after: 

(i)  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  is  adequate  for 
transportation  conformity  purposes: 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(3)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  in  CO 
nonattainment  areas  the  interim 
emissions  tests  must  be  satisfied  as 
required  by  §93.119  for  conformity 
determinations  made  when  there  is  no 
approved  motor  vehicle  emissions 
budget  from  an  applicable 
implementation  plan  and  no  adequate 
motor  vehicle  emissions  budget  from  a 
submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan. 

(4)  *    *    * 

(i)  The  interim  emissions  tests 
required  by  §93.119;  or 

(ii)  The  State  shall  submit  to  EPA  an 
implementation  plan  revision  that 
contaias  motor  vehicle  emissions 
budget(s)  and  an  attainment 
demonstration,  and  the  budget  test 
required  by  §93.118  must  be  satisfied 
using  the  adequate  or  approved  motor 
vehicle  emissions  budget(sj  (as 
described  in  paragraph  (f)(2)  of  this 
section). 

(g)  PMio  nonattainment  and 
maintenance  areas.  In  addition  to  the 
criteria  listed  in  Table  1  in  paragraph  (b) 
of  this  section  that  are  required  to  be 
satisfied  at  all  times,  in  PMio 
nonattainment  and  maintenance  areas 
conformity  determinations  must  include 
a  demonstration  that  the  hot-spot, 
budget  and/or  interim  emissions  tests 
are  satisfied  as  described  in  the 
following: 
***** 

(2)  In  PMio  nonattainment  and 
maintenance  areas  the  budget  test  must 
be  satisfied  as  required  by  §  93.118  for 
conformity  determinations  made  on  or 
after; 

(i)  The  affective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  is  adequate  for 
transportation  conformity  purposes; 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 


(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(3)  In  PMio  nonattainment  areas  the 
interim  emissions  tests  must  be  satisfied 
as  required  by  §  93.1 19  for  conformity 
determinations  made: 

(i)  If  there  is  no  approved  motor 
vehicle  emissions  budget  from  an 
applicable  implementation  plan  and  no 
adequate  motor  vehicle  emissions 
budget  from  a  submitted  comrol  strategy 
implementation  plan  revision  or 
maintenance  plan:  or 
***** 

(h)  NO2  nonattainment  and 
maintenance  areas.  In  addition  to  the 
criteria  iLsted  in  Table  1  in  paragraph  (b) 
of  this  section  that  are  required  to  be 
satisfied  at  all  times,  in  NO; 
nonattainment  and  maintenance  areas 
conformity  determinations  must  include 
a  demonstration  that  the  budget  and/or 
interim  emissions  tests  are  satisfied  as 
described  in  the  following: 

(1)  In  NO2  nonattainment  and 
maintenance  areas  the  budget  test  must 
be  satisfied  as  required  by  §  93.118  for 
conformity  determinations  made  on  or 
after: 

(i)  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  is  adequate  for 
transportation  conformity  purposes; 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(2)  In  NO2  nonattainment  areas  the 
interim  emissions  tests  must  be  satisfied 
as  required  by  §  93.119  for  conformitv 
determinations  made  when  there  is  no 
approved  motor  vehicle  emissions 
budget  from  an  applicable 
implementation  plan  and  no  adequate 
motor  vehicle  emissions  budget  from  a 
submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan. 

(i)  PM2  5  nonattainment  and 
maintenance  areas.  In  addition  to  the 
criteria  listed  in  Table  1  in  paragraph  (b) 
of  this  section  that  are  required  to  be 
satisfied  at  all  times,  in  PM;  5 
nonattainment  and  maintenance  areas 
conformity  determinations  must  include 
a  demonstration  that  the  budget  and/or 
interim  emissions  tests  are  satisfied  as 
described  in  the  following: 

(1)  In  PM2  5  nonattainment  and 
maintenance  areas  the  budget  test  must 
be  satisfied  as  required  by  §  93.1 18  for 
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conformity  determinations  made  on  or 
after: 

(i)  The  effective  date  of  EPA's  finding 
that  a  motor  vehicle  emissions  budget  in 
a  submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan  is  adequate  for 
transportation  conformitv  purposes; 

(ii)  The  publication  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register;  or 

(iii)  The  effective  date  of  EPA's 
approval  of  such  a  budget  in  the  Federal 
Register,  if  such  approval  is  completed 
through  direct  final  rulemaking. 

(2)  In  PM; :;  nonattamment  areas  the 
interim  emissions  tests  must  be  satisfied 
as  required  by  §93.119  for  conformity 
determinations  made  if  there  is  no 
approved  motor  vehicle  emissions 
budget  from  an  applicable 
implementation  plan  and  no  adequate 
motor  vehicle  emissions  budget  from  a 
submitted  control  strategy 
implementation  plan  revision  or 
maintenance  plan. 

(j)  Arpas  with  limited  maintenance 
plans.  Notwithstanding  the  other 
paragraphs  of  this  section,  an  area  is  not 
required  to  satisfy  the  regional 
emissions  analysis  for  §  93  1 18  and/or 
§93.119  for  a  given  pollutant  and 
NAAQS.  if  the  area  has  an  adequate  or 
approved  limited  maintenance  plan  for 
such  pollutant  and  NAAQS.  A  limited 
maintenance  plan  would  have  to 
demonstrate  that  it  would  be 
unreasonable  to  expect  that  such  an  area 
would  e.xperience  enough  motor  vehicle 
emissions  growth  for  a  NAAQS 
violation  to  ocxur.  A  conformity 
determination  that  meets  other 
applicable  criteria  in  Table  1  of 
paragraph  (b)  of  this  section  is  still 
required,  including  the  hot-spot 
requirements  for  projects  in  CO  cind 
PMio  areas. 

(k)  Areas  with  insignificant  motor 
vehicle  emissions  Notwithstanding  the 
other  paragraphs  in  this  section,  an  area 
is  not  required  to  satisfy  a  regional 
emissions  analysis  for  §  93,118  and/or 
§93.119  for  a  given  pollutant/precursor 
and  NAAQS.  if  EPA  finds  through  the 
adequacy  or  approval  process  that  a  SIP 
demonstrates  that  regional  motor 
vehicle  emissions  are  an  insignificant 
contributor  to  the  air  quality  problem 
for  that  pollutant/precursor  and 
NAAQS  The  SIP  would  have  to 
demonstrate  that  it  would  be 
unreasonable  to  expect  that  such  an  area 
would  experience  enough  motor  vehicle 
emissions  growth  in  that  pollutant/ 
precursor  for  a  NAAQS  violation  to 
occur.  Such  a  finding  would  be  based 
on  a  number  of  factors,  including  the 
percentage  of  motor  vehicle  emissions 
in  the  context  of  the  total  SIP  inventory, 


the  current  state  of  air  quality  as 
determined  by  monitoring  data  for  that 
NAAQS,  the  absence  of  SIP  motor 
\  ehicle  control  measures,  and  historical 
trends  and  future  projections  of  the 
growth  of  motor  vehicle  emissions.  A 
conformity  determination  that  meets 
other  applicable  criteria  in  Table  1  of 
paragraph  (b)  of  this  section  is  still 
required,  including  regional  emissions 
analyses  for  §93.118  and/or  §93.119  for 
other  pollutants/precursors  and  NAAQS 
that  apply.  Hot-spot  requirements  for 
projects  in  CO  and  PMm  areas  must  also 
be  satisfied,  unless  EPA  determines  that 
the  SIP  demonstrates  that  hot-spot 
emissions  are  also  insignificant.  If  EPA 
subsequently  finds  that  motor  vehicle 
emissions  of  a  given  pollutant/precursor 
are  significant,  this  paragraph  would  no 
longer  apply  for  future  conformity 
determinations  for  that  pollutant/ 
precursor  and  NAAQS. 

(D*   *   * 

(2)  Isolated  rural  nonattainment  and 
maintenance  areas  are  subject  to  the 
budget  and/or  interim  emissions  tests  as 
described  in  paragraphs  (c)  through  (k) 
of  this  section,  with  the  following 
modifications: 
***** 

7.  Section  93.117  is  revised  to  read  as 

follows: 

§93.117     Criteria  and  procedures: 
Compliance  with  PM  .,  and  PM.    control 
measures. 

The  FHWA/FTA  project  must  comply 
with  any  PMu)  and  PM2  5  control 
measures  in  the  applicable 
implementation  plan.  This  criterion  is 
satisfied  if  the  project-level  conformity 
determination  contains  a  WTitten 
commitment  from  the  project  sponsor  to 
include  in  the  final  plans, 
specifications,  and  estimates  for  the 
project  those  control  measures  (for  the 
purpose  of  limiting  PMio  Jmd  PM2  5 
emissions  from  the  construction 
activities  and/or  normal  use  and 
operation  associated  with  the  project) 
that  are  contained  in  the  applicable 
implementation  plan. 

8  In  §  93.118,  paragraph  (a)  is 
amended  by  revising  the  reference 
"§  93.109(c)  through  (g)"  to  read 
"§  93.109(c)  through  (1)".  and  paragraph 
(e)(2)  is  amended  by  revising  the  phrase 
"emission  reduction  tests  required  by 
§  93.119"  to  read  "interim  emissions 
tests  required  by  §93.119". 

9.  Sectiori  93.119  is  amended  by: 

a.  Revising  paragraphs  (a)  and  (b); 

b.  Redesignating  paragraphs  (c).  (d). 
(e),  (f),  (g)  and  (h)  as  paragraphs  (d),  (f). 
(g),  (h),  (i)  and  (j); 

c.  Adding  new  paragraphs  (c)  and  (e); 


d.  Revising  newly  redesignated 
paragraphs  (d)  introductor\-  text  and 
(d)(1); 

e.  Revising  newly  redesignated 
paragraph  (f)(5),  removing  the  period  at 
the  end  of  newly  redesignated 
paragraph  (f)(6)  and  adding  a  semicolon 
in  its  place,  and  adding  new  paragraphs 
(f)(7)  and  (f)(8),  (0(9)  and  (fl(lO); 

f.  Revising  newly  redesignated 
paragraph  (g): 

g.  In  newly  redesignated  paragraphs 
(h)  introductory  text  and  (i)  introductory 
text,  revising  the  reference  "paragraphs 
(b)  and  (c)"  to  read  "paragraphs  (b) 
through  (e) ";  and, 

h.  In  newly  redesignated  paragraph 
(j).  revising  the  reference  "paragraphs 
(b)  and  (c)"  to  read  "paragraphs  (b) 
through  (e) ". 

The  revisions  and  additions  read  as 
follnwe- 

§93.119     Criteria  and  procedures:  Interim 
emissions  in  areas  without  motor  vehicle 
emissions  budgets. 

(a)  The  transportation  plan.  TIP,  and 
project  not  from  a  conforming 
transportation  plan  and  TIP  must  satisf>' 
the  interim  emissions  test(s)  as 
described  in  §  93.109(c)  through  (1).  This 
criterion  applies  to  the  net  effect  of  the 
action  (transportation  plan.  TIP.  or 
project  not  from  a  conforming  plan  and 
TIP)  on  motor  vehicle  emissions  from 
the  entire  transportation  system. 

(b)  Ozone  areas.  The  requirements  of 
this  paragraph  apply  to  all  1-hour  ozone 
and  8-hour  ozone  NAAQS  areas,  except 
for  certain  requirements  as  indicated. 
This  criterion  may  be  met; 

(1)  In  moderate  and  above  ozone 
nonattainment  areas  that  are  subject  to 
the  reasonable  further  progress 
requirements  of  CAA  section  182(b)(1)  if 
a  regional  emissions  analysis  that 
satisfies  the  requirements  of  §  93.122 
and  paragraphs  (g)  through  (j)  of  this 
section  demonstrates  that  for  each 
analysis  year  and  for  each  of  the 
pollutants  described  in  paragraph  (f)  of 
this  section: 

(i)  The  emissions  predicted  in  the 
"Action"  scenario  are  less  than  the 
emissions  predicted  in  the  "Baseline" 
scenario,  and  this  can  be  reasonably 
expected  to  be  true  in  the  periods 
between  the  analysis  years;  and 

(ii)  The  emissions  predicted  in  the 
"Action"  scenario  are  lower  than: 

(A)  1990  emissions  by  any  nonzero 
amount,  in  areas  for  the  1-hour  ozone 
NAAQS  as  described  in  §  93.109(c);  or 

(B)  2002  emissions  by  any  nonzero 
amount,  in  areas  for  the  8-hour  ozone 
NAAQS  as  described  in  §  93.109(d)  and 
(e). 

(2)  In  marginal  and  below  ozone 
nonattainment  areas  and  other  ozone 
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nonattainment  areas  that  are  not  subject 
to  the  reasonable  hirther  progress 
requirements  of  CAA  section  182(b)(1)  if 
d  regional  emissions  analysis  that 
satisfies  the  requirements  of  §  93.122 
and  paragraphs  (g)  through  (j)  of  this 
section  demonstrates  that  for  each 
analysis  year  and  for  each  of  the 
pollutants  described  in  paragraph  (f)  of 
this  section; 

(i)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
the  emissions  predicted  in  the 
"Baseline"  scenario,  and  this  can  be 
reasonablv  expected  to  be  true  in  the 
periods  between  the  analysis  vears;  or 

(ii)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than: 

(A)  1990  emissions,  in  areas  for  the  1- 
hour  ozone  NAAQS  as  described  in 

§  93.109(c);  or 

(B)  2002  emissions,  in  areas  for  the  8- 
hour  ozone  NAAQS  as  described  in 

§  93. 109(d)  and  (e). 

(c)  CO  areas.  This  criterion  may  be 
met; 

(1)  In  moderate  areas  with  design 
value  greater  than  12.7  ppm  and  serious 
CO  nonattainment  areas  that  are  subject 
to  CAA  section  187(a)(7)  if  a  regional 
emissions  analysis  that  satisfies  the 
requirements  of  §93.122  and  paragraphs 
(g)  through  (j)  of  this  section 
demonstrates  that  for  each  analysis  year 
and  for  each  of  the  pollutants  described 
in  paragraph  (f)  of  this  section: 

(i)  The  emissions  predicted  in  the 
"Action"  scenario  are  less  than  the 
emissions  predicted  in  the  "Baseline" 
scenario,  and  this  can  be  reasonably 
expected  to  be  true  in  the  periods 
between  the  analysis  years;  and 

(ii)  The  emissions  predicted  in  the 
"Action"  scenario  are  lower  than  1990 
emissions  by  any  nonzero  amount. 

(2)  In  moderate  areas  with  design 
value  less  than  12.7  ppm  and  not 
classified  CO  nonattainment  areas  if  a 
regional  emissions  analysis  that  satisfies 
the  requirements  of  §  93.122  and 
paragraphs  (g)  through  (j)  of  this  section 
demonstrates  that  for  each  analysis  year 
and  for  each  of  the  pollutants  described 
in  paragraph  (f)  of  this  section: 

(i)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
the  emissions  predicted  in  the 
"Baseline"  scenario,  and  this  can  be 
reasonably  expected  to  be  true  in  the 
periods  between  the  analysis  vears;  or 

(ii)  the  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
1990  emissions. 

(d)  PMi(,  and  :VO:  araas.  This  criterion 
may  be  met  in  PM,,,  and  NO: 
nonattainment  areas  if  a  regional 
emissions  analysis  that  satisfies  the 
requirements  of  §  93.122  and  paragraphs 
(g)  through  (j)  of  this  section 


demonstrates  that  for  each  analysis  year 
and  for  each  of  the  pollutants  described 
in  paragraph  (f)  of  this  section,  one  of 
the  following  requirements  is  met: 

(1)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
the  emissions  predicted  in  the 
"Baseline"  scenario,  and  this  can  be 
reasonably  expected  to  be  true  in  the 
pericfds  between  the  analysis  years;  or 
***** 

(e)  PM;  J  areas.  This  criterion  may  be 
met  in  PM2  .s  nonattainment  areas  if  a 
regional  emissions  analysis  that  satisfies 
the  requirements  of  §93.122  and 
paragraphs  (g)  through  ( j)  of  this  section 
demonstrates  that  for  each  analysis  year 
'and  for  each  of  the  pollutants  described 
in  paragraph  (f)  of  this  section,  one  of 
the  following  requirements  is  met: 

(1)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
the  emissions  predicted  in  the 
"Baseline"  scenario,  and  this  can  be 
reasonably  expected  to  be  true  in  the 
periods  between  the  analvsis  years;  or 

(2)  The  emissions  predicted  in  the 
"Action"  scenario  are  not  greater  than 
2002  emissions. 

(f)  *  *  * : 
***** 

(5)  VOC  and/or  NOx  in  PMio  areas  if 
the  EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  one  or  both  of  such 
precursor  emissions  from  within  the 
area  are  a  significant  contributor  to  the 
PMio  nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT; 

(6)  NOx  in  NO2  areas; 

(7)  PM;5  in  PM:.  areas; 

Option  1  for  paragraphs  (f)(8),  (f)(9) 
and(f)(10): 

(8)  VOC  and/or  NOx  in  PM:  5  areas, 
unless  the  EPA  Regional  Administrator 
or  the  director  of  the  State  air  agency 
has  made  a  finding  that  one  or  both  of 
such  precursor  emissions  from  within 
the  area  are  not  a  significant  contributor 
to  the  PM2.5  nonattainment  problem  and 
has  so  notified  the  MPO  and  DOT; 

(9)  SO,  and/or  NH,  in  PM.  5  areas  if 
the  EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  one  or  both  of  such 
precursor  emissions  from  within  the 
area  are  a  signifTcant  contributor  to  the 
PM:  5  nonattainment  problem  and  has 
so  notified  the  MPO  and  DOT;  and 

(10)  Re-entrained  road  dust  in  PM:  5 
areas  if  the  EPA  Regional  Administrator 
or  the  director  of  the  State  air  agency 
has  made  a  finding  that  emissions  from 
re-entrained  road  dust  within  the  area 
are  a  significant  contributor  to  the  PM2.5 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT 

Option  2  for  paragraphs  (f)(8)  and 
(f)(9)  without  paragraph  (0(10): 


(8)  NOx,  VOC,  SOx  and/or  NH?  in 
PM:  5  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
one  or  more  of  such  precursor  emissions 
from  within  the  area  are  a  significant 
contributor  to  the  PM:  :^  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT:  and 

(9)  Reentrained  road  dust  in  PM:  5 
areas  if  the  EPA  Regional  Administrator 
or  the  director  of  the  State  air  agency 
has  made  a  finding  that  emissions  from 
reentrained  road  dust  within  the  area 
are  a  significant  contributor  to  the  PM2.5 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT. 

(g)  Analysis  years.  (1 )  The  regional       "^ 
emissions  analysis  must  be  performed 
for  analysis  years  that  are  no  more  than 
ten  years  apart.  The  first  analysis  year 
must  be  no  more  than  five  vears  beyond 
the  year  in  which  the  conformity 
determination  is  being  made.  The  last 
year  of  the  transportation  plan's  forecast 
period  must  also  be  an  analysis  vear. 

(2)  For  areas  using  paragraphs 
(b)(2)(i),  (c)(2){i),  (d)(1).  and  (e)(1)  of  this 
section,  a  regional  emissions  analysis 
that  satisfies  the  requirements  of 
§93.122  and  paragraphs  (g)  through  (j) 
of  this  section  would  not  be  required  for 
analysis  years  in  which  the 
transportation  projects  and  planning 
assumptions  in  the  "Action"  and 
"Baseline"  scenarios  are  exactly  the 
same.  In  such  a  case,  paragraph  (a)  of 
this  section  can  be  satisfied  bv 
documenting  that  the  transportation 
projects  and  planning  assumptions  in 
both  scenarios  are  exactly  the  same,  and 
consequently,  the  emissions  predicted 
in  the  "Action"  scenario  are  not  greater 
than  the  emissions  predicted  in  the 
"Baseline"  scenario  for  such  analysis 
years. 

10.  Section  93.121  is  amended  by 
revising  paragraph  (b)  introductory  text 
by  removing  the  reference  "§  93.169(g)" 
and  adding  in  its  place  a  reference  for 
"§93.109(1)".  and  revising  paragraph 
(b)(1)  and  adding  new  paragraph  (c)  to 
read  as  follows: 


§93.121     Requirements  for  adoption  or 
approval  of  projects  by  other  recipients  of 
funds  designated  under  title  23  U.S.C.  or 
the  Federal  Transit  Laws. 

***** 

(b)**  * 

(1)  The  project  was  included  in  the 
regional  emissions  analysis  supporting 
the  most  recent  conformity 
determination  that  reflects  the  portion 
of  the  statewide  transportation  plan  and 
TIP  which  hi'e  in  the  nonattainment  or 
maintenance  area,  and  the  project's 
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design  concept  and  scope  has  not 
changed  significanth  .  or 
*         *         *         »         * 

(c)  Notwithstandmt;  paragraphs  (a) 
and  (b)  of  this  section,  in  nonattainment 
and  maintenance  areas  subject  to 
§  93.109(j)  or  (k)  for  a  given  pollutant/ 
precursor  and  NAAQS.  nd  recipient  of 
Federal  funds  designated  under  title  23 
U.S.C.  or  the  Federal  Transit  Laws  shall 
adopt  or  approve  a  regionally  significant 
highway  or  transit  project,  regardless  of 
funding  source,  unless  the  recipient 
finds  that  the  requirements  of  one  of  the 
following  are  met  for  that  pollutant/ 
precursor  and  NAAQS: 

(1)  The  project  was  included  in  the 
most  recent  conformity  determination 
for  the  transportation  plan  and  TIP  and 
tfif  project's  design  concept  and  scope 
has  not  changed  significantly:  or 

(2)  The  project  was  included  in  the 
most  recent  conformity  determination 
that  reflects  the  portion  of  the  statewide 
transportation  plan  and  TIP  which  are 
in  the  nonattainment  or  maintenance 
<irt>,i.  and  the  project's  design  concept 
and  scope  has  not  changed  significantly. 

11.  Section  93.122  is  amended  by: 

a.  Redesignating  paragraphs  (c),  (d), 
and  (e)  as  paragraphs  (d).  (e)  and  (g), 
respectively; 

h    \dding  new  paragraphs  (c)  and  (f); 
and 

c.  In  newly  redesignated  paragraph 
(g)(1),  revising  the  reference  to  "93.119 


("Emission  reductions  in  areas  without 
motor  vehicle  emissions  budgets")"  to 
read  "93.119  ("Interim  emissions  in 
areas  without  motor  vehicle  emissions 
budgets")". 

The  revisions  and  additions  read  as 
follows: 

§93.122     Procedures  for  determining 
regional  transporlation-related  emissions. 

(c)  Two-year  grace  period  for  regional 
emissions  analysis  requirements  in 
certain  ozone  and  CO  areas.  The 
requirements  of  paragraph  (b)  of  this 
section  shall  not  apply  for  two  vears 
from  the  following: 

(i)  The  effective  date  of  EPA's 
reclassification  of  a  moderate  ozone  or 
CO  area  that  has  an  urbanized  area 
population  greater  than  200,000  to 
serious  or  severe  (ozone  only);  or, 

(ii)  The  official  notice  by  the  Census 
Bureau  that  determines  the  urbanized 
area  population  of  a  serious  or  above 
ozone  or  CO  area  to  be  greater  than 
200,000. 
***** 

(f)  PM2  5  from  construction-related 
fugitive  dust.  (1)  For  PM2  5  areas  in 
which  the  implementation  plan  does 
not  identify  construction-related 
fugitive  PM2  5  as  a  significant 
contributor  to  the  nonattainment 
problem,  the  fugitive  PM2  5  emissions 
associated  with  highway  and  transit 


project  construction  are  not  required  to 
be  considered  in  the  regional  emissions 
analysis. 

(2)  In  PM2  5  nonattainment  and 
maintenance  areas  with  implementation 
plans  which  identify  construction- 
related  fugitive  PM2  5  as  a  significant 
contributor  to  the  nonattainment 
problem,  the  regional  PM;  5  emissions 
analysis  shall  consider  construction- 
related  fugitive  PM2  5  and  shall  account 
for  the  level  of  construction  activity,  the 
fugitive  PM2  5  control  measures  in  the 
applicable  implementation  plan,  and 
the  dust-producing  capacity  of  the 
proposed  activities. 


§93.125     [Arr.ended; 

12.  In  §93.125,  paragraph  (a)  is 
amended  by  revising  the  reference 
"93.119  ("Emissions  reductions  in  areas 
without  motor  vehicle  emissions 
budgets")"  to  read  "93.119  ("Interim 
emissions  in  areas  without  motor 
vehicle  emissions  budgets")",  and 
paragraph  (d)  is  amended  by  revising 
the  phrase  "emission  reduction 
requirements  of  §93.119"  to  read 
"interim  emissions  requirements  of  • 
§93.119". 

[PR  Doc.  03-27372  Filed  ll^-03;  8:45  am) 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  5, 
2003 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Viruses,  serums,  toxins,  etc. 
Desiccated  biological 
products:  moisture 
content:  published  10-6-03 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 

area  regulations 

Charleston.  SC:  Cooper 
River  and  Tnbutanes  in 
vicinity  of  Naval  Weapons 
Station,  published  10-6-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  manne  parades: 
Regattas  and  marine 
parades,  drawbridge 
operations,  and  ports  and 
waterways  safety: 

Safety  and  secunty  zones. 
etc.:  list  of  temporary 
rules:  published  11-5-03 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas:  published  11-5-03 
Wyoming:  published  11-5-03 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Secretary  of  Health  and 
Human  Services: 
administrative  Federal  tort 
claims  settlement: 
published  11-5-03 

NUCLEAR  REGULATORY 
COMMISSION 

Access  authonzation  fees. 
assessment:  published  1 1  -5- 
03 

TRANSPORTATION 
DEPARTMENT 

Maritinw  Administration 

Approved  information 
collection  responses: 
electronic  transmittal 
options;  published  11-5-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit. 
*angennes    and  tangelos 
grown  in  Florida,  and 
imported,  comments  due  by 
11-10-03.  published  9-9-03 
[FR  03-22948] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine: 
foreign 

Eucalyptus  logs,  lumber  and 
wood  chips  from  South 
America:  comments  due 
by  11-14-03.  published  9- 
15-03  [FR  03-23432] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  Systerr  land 
and  resource  management 
planning:  comments  due  by 
11-10-03.  published  9-10-03 
[FR  03-22977] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Enoangered  ana  threatenea 
species 
Cntical  habitat 
designations — 
Washington.  Oregon. 
Idaho,  ana  California 
salmon  ana  steelheaa. 
evolutionarily  significant 
units:  comments  due  by 
11-13-03:  published  9- 
29-03  [FR  03-24568] 
Endangered  Species  Act. 
interagency  cooperation: 
National  Fire  Plan, 
implementation,  comments 
due  by  11-10-03: 
published  10-9-03  [FR  03- 
25621] 

Fishery  conseni/ation  ana 
management. 

Canbbean.  Gulf,  ana  South 
Atlantic  fishenes— 
Gulf  of  Mexico  king 
mackerel.  Spanish 
mackerel,  and  cobia; 
comments  due  by  11- 
13-03.  published  10-14- 
03  [FR  03-25924] 

Gulf  of  Mexico  red 
snapper:  comments  due 
by  11-12-03   published 
10-27-03  [FR  03-27035] 

Gulf  of  Mexico  shnmp; 
comments  due  by  11- 


14-03.  published  9-30- 
03  [FR  03-24737] 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  Groundfish 
Fishery  Management 
Plan:  comments  due  by 
11-14-03,  published  10- 
15-03  [FR  03-26075] 
Pacific  whiting,  comments 
aue  by  11-13-03, 
published  10-29-03  [FR 
03-27248] 
International  fis^^enes 
regulations 

Eraser  River  sockeye  and 
pink  salmon,  inseason 
orders:  comments  due  by 
11-10-03:  published  10- 
24-03  [FR  03-26928] 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Practice  and  procedure 
21st  Centuny^  Strategic  Plan, 
implementation,  comments 
due  by  11-12-03, 
published  9-12-03  [FR  03- 
23010] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Fish,  shellfish,  ana  seafood 
products:  comments  due 
by  11-14-03,  published  9- 
15-03  [FR  03-23342] 

Government  source 
inspection  requirements, 
elimination:  comments  due 
by  11-14-03,  published  9- 
15-03  [FR  03-23341: 
Federal  Acquisition  Regulation 

(FARi 

Unique  item  identification 
and  valuation: 
supplement,  comments 
due  by  11-10-03: 
published  10-10-03  [FR 
03-25827; 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  ana  corporaie 

regulation  filings 

Virginia  Electnc  &  Power 
Co,  et  al :  Open  for 
comments  until  further 
notice,  publisned  10-1-03 
rPR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans,  approval  and 

promulgation:  vanous 

States 

California,  comments  due  by 
11-13-03,  published  10- 
14-03  [FR  03-25800] 

Kentucky:  comments  due  by 
11-13-03:  published  10- 
14-03  [FR  03-25798] 

Nevada:  comments  due  by 
11-10-03    published  10- 
10-03  [FR  03-25802] 


New  Mexico,  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25543] 

Pennsylvania:  comments 
due  by  11-10-03: 
published  10-10-03  [FR 
03-25634] 

Environmental  statements, 
availability,  etc 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Trifloxystrobin;  comments 
due  by  11-10-03; 
published  9-10-03  [FR  03- 
23054] 
Water  programs: 
Water  quality  standards — 
Oregon:  comments  due 
by  11-10-03;  published 
10-10-03  [FR  03-25525] 
Water  supply: 
National  phmary  dnnking 
water  regulations — 
Long  Term  2  Enhanced 
Surface  Water 
Treaiment  Rule: 
comments  due  by  11- 
10-03:  published  8-11- 
03  [FR  03-18295] 
FARM  CREDIT 
ADMINISTRATION 
Farm  ceoit  system. 
Funding  ana  fiscal  affairs. 
loan  policies  and 
operations,  and  funding 
operations— 

Systemwide  and 
consolidated  bank  debt 
obligations,  investors 
and  shareholders 
disclosure;  comments 
due  by  11-14-03 
published  9-15-03  [FP 
03-23421] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  came'  services 

Antenna  structures 
construction    ma^'king    ana 
lighting- 
Communications  towers: 
effects  on  migratory 
birds,  comments  due  bv 
11-12-03,  published  9-  ' 
12-03  TR  03-23311] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Defense  Pnonties  and 
Allocations  System 
comments  due  by  11-14- 
03,  publishea  10-15-03 
[FR  03-26024] 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements  that 
contain  botanicals; 
ingredient  labeling: 
comments  due  by  11- 
12-03;  published  8-28- 
03  (FR  03-21980] 
Dietary  supplements  that 
contain  botanicals; 
ingredient  labeling; 
comments  due  by  1 1  - 
12-03;  published  8-28- 
03  [FR  03-21981] 
Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
inspector  General  Office. 
Health  and  Human  Services 
Department 

Medicare  and  Federal  health 
care  programs;  fraud  and  ■ 
abuse: 

Clanfication  of  terms  and 
application  of  program 
exclusion  authority; 
comments  due  by  11-14- 
03;  published  9-15-03  [FR 
03-23351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Connecticut;  comments  due 
by  11-15-03;  published  6- 
2-03  [FR  03-13698] 

Flonda;  comments  due  by 
11-10-03;  published  10- 
10-03  [FR  03-25682] 

Minnesota  and  Wisconsin;   •- 
comments  due  by  11-10- 
03;  published  9-9-03  [FR 
03-22793] 
Ports  and  waterways  safety: 

Llmericl<  Generating  Station 
and  Schuylkill  River, 
Montgomery  County.  PA; " 
security  zone;  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
23504] 

Oyster  Creel<  Generation 
Station  and  For)<ed  River, 
Ocean  City,  NJ;  secunty 
zone;  comments  due  by 
11-14-03;  published  9-15- 
03  [FR  03-23503] 

Peach  Bottom  Atomic  Power 
station,  Susquehanna 


River,  NY  and  PA; 

security  zone;  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
23501] 

Salem  and  Hope  Creek 
Generation  Stations, 
Delaware  River,  Salem 
County,  NJ;  security  zone; 
comments  due  by  11-14- 
03;  publisheo  9-15-03  [FR 
03-23502] 

Regattas  and  manne  parades; 
International  Tug-ofWar, 
MD;  comments  due  by 
11-10-03,  published  10- 
10-03  [FR  03-25680] 

HOMELAND  SECURITY 
DEPARTMENT  I 

Federal  Emergency 
Management  Agency 

National  Flood  Insurance 
Program: 

Privaie  sector  property 
insurers;  assistance; 
comments  due  by  11-13- 
03.  published  10-14-03 
[FR  03-25905] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species;  I 

Enhancement  survival 
permits;  application 
requirements  and 
issuance  criteria; 
comments  due  by  11 -IO- 
CS, published  9-1Q|-03  [FR 
03-22777] 

Safe  harbor  agreements  and 
candidate  conservation 
agreements  with 
assurances;  survival 
permits  enhancement; 
comments  due  by  11 -IO- 
CS; published  9-10-03  [FR 
03-22776] 

Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 

implementation;  comments 

due  by  11-10-03; 

published  10-9-03  (FR  03- 

25621] 

Importation,  exportation,  and 
transportation  of  wildlife: 
Injunous  wildlife — 
Boiga  snakes;  comments 
due  by  11-12-03; 
published  9-12-03  [FR 
03-23286] 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Royalty  Management: 
Crude  oil  produced  from 
Federal  leases;  valuation 
and  reporting  provisions; 
comments  due  by  11 -IO- 
CS; published  9-26-03  [FR 
03-24420] 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Indiana;  comments  due  by 
11-14-03;  published  10- 
15-03  [FR  03-26081] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Controlled  substances; 
manufacturers,  distnbutors, 
and  dispensors;  registration: 
Personal  medical  use; 
exemption  from  import  or 
export  requirements; 
comments  due  by  11 -IO- 
CS; published  9-11-03  [FR 
03-23169] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  pnsoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  and 
United  States  codes; 
pnsoners  serving 
sentences — 
Supervision  of  released 
pnsoners  serving 
supervised  release 
terms:  comments  due 
by  11-12-03;  published 
7-15-03  [FR  03-17176] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Extended  assignment 
incentives;  comments  due 
by  11-12-03;  published  9- 
12-03  [FR  03-23132] 

STATE  DEPARTMENT 

Intercountry  Adoption  Act  of 
2000; 
Hague  Convention;  record 

preservation;  comments 

due  by  11-14-03; 

published  9-15-03  [FR  03- 

22651] 

Intercountry  Adoption  Act  of 

2000: 

Hague  Convention;  agency 
accreditation  and  person 
approval;  comments  due 
by  11-14-03;  published  9- 
15-03  [FR  03-22650] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Airbus;  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-25978] 
Anjou  Aeronautque; 
comments  due  by  11 -IO- 
CS; published  9-2-03  [FR 
03-22257] 


Bombardier;  comments  due 
by  11-10-03;  published 
10-9-03  [FR  03-25590] 

Dassautt;  comments  due  by 
11-10-03;  published  10-9- 
03  [FR  03-25589] 

Fokker;  comments  due  by 
11-13-03;  published  10- 
14-03  [FR  03-25866] 

Gulfstream;  comments  due 
by  11-10-03;  published  9- 
11-03  [FR  03-22991] 

McDonnell  Douglas; 
comments  due  by  11-14- 
03;  published  9-30-03  [FR 
03-24680] 

Rolls-Royce  pic;  comments 
due  by  11-10-03; 
published  9-9-03  [FR  03- 
22888] 
Class  E  airspace;  comments 

due  by  11-13-03;  published 

9-29-03  [FR  03-24601] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 

operations; 

National  bridge  inspection 
standards;  comments  due 
by  11-10-03;  published  9- 
9-03  [FR  03-22807] 

TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Motor  carrier  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicles 
used  in  interstate 
commerce;  operator  safety 
requirements;  comments 
due  by  11-10-03; 
published  8-12-03  [FR  03- 
20369] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals: 
Aluminum  cylinders 
manufactured  of  6351 -T6 
aluminum  alloy  used  in 
SCUBA,  SCBA.  and 
oxygen  services; 
requalification  and  use 
criteria;  comments  due  by 
11-10-03;  published  9-10- 
03  [FR  03-22808] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Contingent  payment  debt 
instruments  for  one  or 
more  payments 
denominated  in  or 
determined  by  reference 
to  nonfunctional  currency; 
treatment;  comments  due 
by  11-12-03;  published  8- 
29-03  [FR  03-21827] 
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Partnerships  with  foreign 
partners,  obligation  to  pay 
wrthholding  tax  on  taxable 
income,  cornments  due  by 
11-13-03:  publishea  9-3- 
03  [FR  03-22175: 

VETERANS  AFFAIRS 

DEPARTMENT 

Loan  guaranty 
Hybrid  adjustable  rate 
mortgages,  comments  due 
by  11-fo-03:  published 
10-9-03  [FR  03-25560] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  ot 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Feaerai  laws    it 
may  be  used  in  conjunction 
with  ■PLUS"  (Public  Laws 
Update  Service)  on  202-74-!- 
6043    Th,s  hsi  IS  also 


available  online  at  httpj/ 
www  nara  gov  'edvo 
plawcurr  htm' 

^he  rext  o'  laws  is  ''ot 
Published  in  the  Federal 
Register  but  may  De  coe-ea 
'■'^    slip  :aw    'i-oividua' 
pamphlet;  tcm  trop-  the 
Supenntenoent  of  Documents 
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GPO  Access  at  http 
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naraOOS  htmi    Some  laws  may 
not  yet  te  available 

H.R.  1900/P,L.  108-101 

To  award  a  congressional 
gold  medal  to  JacKie 
Robinson  (posthumously),  in 
'ecognition  of  his  many 
contributions  tc  the  Nation, 


and  to  express  the  sense  of 

the  Congress  that  the-e 
should  be  a  national  aa,  m 
recognitior  of  jacKie 
Robinson    lOc'    29    20C,3    117 
?!at    1195; 

H,R,  3229/P,L,  108-102 

To  amena  title  44    ^:'-,:tec 
Slates  Code,  to  transte*  ;c  the 
Public  Printer  the  authontv 
over  the  mdiviauais 
responsible  for  preparing 
indexes  o'  the  Cong'-essio^a 
Reco'c    a^c  fc  othe^ 
purposes     Oct    29    2003    117 
Stat    ii98> 

S,  1591/F.L.  108-103 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  48  Sc^th 
B''cadway    Nvack    Ne-A  ^ork. 


Post  Office  Building'    (Oc\ 

2003;  117  Stat.  1199 

T  dst  I  i<.t  Of  tobfr  ^9    200:-) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  t'ee  electronic  man 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpy 
listserv.gsa.gov  s'c^^'ves/ 
publaws-l.html 

Note:  This  se'.-ice  iS  s*"ctiv 
':■■  t-~a:    -^ovfication  of  ^e^ 

SAs    ~^<r  'e,>."!  0^  laws  'S  ^o' 
c; .  ri  aDi*^  '^'Z'uC*^  !r",,c  t^e'"i'ce 
PENS  cannoi  ^espono  lo 
specific  inquines  sent  to  this 
add-ess 
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Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  safetv 

Rail  freight  rDlling  stock  reflectorization,  62941-62969 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies; 

Formations,  acquisitions,  and  mergers,  62808-62809 
Permissible  nonbanking  activities,  62809 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species; 
Recovery  plarts — 

Star  cactus.  62828-62829 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposalii, 

submissions,  and  approvals,  62810 
Human  drugs: 
Drug  products  withdrawn  from  sale  for  reasons  Other 
than  safety  or  effectiveness — 
Hvaluronidase  for  injection,  62810-62811 
Medical  devices: 

Premarket  appr(j\al  applications,  list;  safety  anc 

effectiveness  summaries  availability,  62812-62813 

Medical  Device  User  Fee  and  Modernization  Act  of  2002; 

Accredited  Persons  Inspection  Program;  list.  62§11- 

62812 

Foreign  Agricultural  Service 

RULES 

F'armers  Trade  .-Xdjustnifot  Assistance  Program 
Technical  corrections.  62731-62732 


NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  62765 

Trade  adjustment  assistance;  applications,  petitions,  etc.:  . 
United  Fishermen  of  Alaska  et  al.,  62766 
Wild  Blueberry  Commission  of  Maine,  62766 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Mississippi 

Nissan  North  America,  Inc.:  motor  vehicle 
manufacturing  plant.  62767 

Forest  Service 

NOTICES 
Meetings: 
Klamath  Provincial  Advisorv  Committee,  62766 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Diplomatic  Pouch  Certification  and  Receipt  {OF  253); 
form  cancellation,  62809 

Health  and  Human  Services  Department 

Spp  Cienteis  ti,r  Disease  Ciontrol  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Public  Health  Service 
RULES 

Privacy  Act: 
Systems  of  records,  62750-62751 

Health  Resources  and  Services  Administration 

NOTICES 

National  Vaccine  Injury  Compensation  Program: 
Petitions  received,  62813-62825 

Homeland  Security  Department 

See  Federal  Emergency  Management  .-\gencv 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  62827-62828 

interior  Department 

Set-  Fisli  .iiui  \\i:(ilife  Service 
See  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping; 
Creatine  monohvdrate  from — 

China,  62767-62770 
Cut-to-length  carbon-qualitv  steel  plate  products  from^-.' 

Korea.  62770-62774 
Freshwater  crawfish  tail  meat  from — 

China.  62774-62775 
North  American  Free  Trade  Agreement  (NAFTA);    . 

binational  panel  reviews; 
Gray  portland  cement  and  clinker  from — 

Mexico,  62775 

Justice  Department 

See  Drug  Enforcement  .Adniinistratitm 
NOTICES 

Pollution  control;  consent  judgments; 
Alliant  Techsystems,  Inc.  62829 
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Fanstoel,  Inc.,  et  al.,  62829-62830 
Plainwell,  Inc.  et  al.,  62830-62831 

Labor  Department 

Sep  EmplDvment  and  Training  Administration 
NOTICES 

Meetings: 

North  American  Agreement  on  Labor  Cooperation 

National  Advisory  Committee,  62831 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers- 

BRANDY.  62867 

RIMBOVV,  62867-62868 

National  Drug  Control  Policy  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Drug  Control  Research,  Data,  and  Evaluation  Committee 
62837 
Meetings; 

Drug  Free  Communities  Advisory  Commission.  62837 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  m<in,iC''mrn! 

West  Coast  and  Western  Pacific  lishenes— 
Highv  migratory  species,  62763-62764 
NOTICES 
Marine  mammals: 

Incidental  taking:  authorization  letters,  etc.— 

Seabrook  .Station,  NH;  power  plant  operations,  62775- 
62776 

Nuclear  Regulatory  Commission 

NOTICES 

Regulatory  guides;  issuance,  availabilitv.  and  withdrawal 

62838 
Applications,  hearings,  determinations,  etc.: 

FirstEnergy  Nuclear  Operating  Co..  62837-62838 

Office  Of  National  Drug  Control  Policy 

Sep  NatKin.d  Druq  (  nntrol  Pidit  v  CJlfice 

Personnel  Management  Office 

NOTICES 

Agency  information  (njicition  activities:  proposals, 
submissions,  and  approvals,  62838-62839 

Public  Health  Service 

NOTICES 

National  Toxicology  Program 

Carcinogens  Report,  Eleventh  Edition- 
Agents,  substances,  mixtures,  and  exposure 

circumstances  for  listing  or  delisting,  62825-62827 

Reclamation  Bureau 

NOTICES 

Environmental  statements,  d\  ailabilitv,  etc.: 

Water  service  contract  amendment  between  U.S. and 

Sacramento  Municipal  Utility  District,  CA;  canceled 
62829 


Rural  Telephone  Bank 

NOTICES 

Mt^etings;  Sunshine  Act,  62766-62767 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Securities: 

Broker-dealers;  alternative  net  capital  requirements 

62871-62907 
Short  sales,  62973-63009 

Supervised  investment  bank  holding  companies.  62909- 
62939 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  62839-62840 

Investment  Company  Act  of  1940: 
Deregistration  applications — 

Vega  Capital  Corp.  et  al.,  62858-62860 

Meetings;  Sunshine  Act,  62860 

Public  Company  Accounting  Oversight  Board: 
Auditing  and  related  professional  practice  standards  and 
advisory  groups;  proposed  rules  filed.  62860-62861 

Self-regulatory  organizations:  proposed  rule  changes: 
Pacific  Exchange,  Inc..  62861-62862 
Pacific  Exchange,  Inc.;  correction,  62869 

Applications,  hearings,  determinations,  etc.: 
Bear.  Stearns  &  Co.  Inc.  et  al.,  62840-62842 
Citigroup  Global  Markets  Inc.  et  al..  62842-62844 
Credit  Suisse  First  Boston  LLC  et  al..  62844-62846 
Goldman  Sachs  &  Co.  et  al.,  62846-62848 
J. P.  Morgan  Securities  Inc.  et  al.,  62848-62849 
Lehman  Brothers  Inc.  et  al.,  62849-62851 
Merrill  Lvnch  Investment  Managers,  L.P..  et  al    62851- 
62853 

Morgan  Stanley  Investment  Advisors  Inc.  et  al.,  62853- 
62855 

U.S.Bancorp  Piper  Jaffray  Inc.  et  al.,  62855-62856 
UBS  Securities  L.L.C.  et  al..  62857-62858 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  62862 
Loan  programs: 
Certified  Development  Company  Loan  Program:  job 
opportunity  requirement,  62862-62863 

Social  Security  Administration 

NOTICES 

Foreign  insurance  or  pensions  systems: 
Norway,  62863 

State  Department 

NOTICES 

.\v;ency  information  collection  activities;  proposals, 

submissions,  and  approvals,  62863 
Meetings: 

International  Law  Advisory  Committee,  62863-62864 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 
Waybill  data;  release  for  use.  62868 


VT 
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Transportation  Department 

Srre  Federal  Aviation  Admini-,tr,itiiin 
See  Federal  Highvva\'  .Administration 
See  Federal  Railroad  Administration 
See  Maritime  .Administration 
See  Surface  Trari>pr,rtatian  Bnarci 


Separate  Parts  In  This  Issue 

Part  II 

Securities  and  I'xrhanse  Cnmnnssion,  62871-62907 

Part  III 

Securities  and  Fxchanoe  Commission,  62909-6293( 


Part  IV 

Transportation  Di'{).irtment.  Federal  Railroad 
Administration.  B294 1-62969 

Part  V 

Securities  and  Exchange  tiommission,  62973-63009 
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settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rnost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S,C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 

7CFR  Part  1580 
RIN0551-AA66 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 

L'SDA. 

ACTION:  Technical  amendments. 

SUMMARY:  This  final  rule  makes 
technical  corrections  to  the  final  rule 
published  on  August  20,  2003, 
implementing  the  Trade  Adjustment 
Assistance  for  Farmers  (TAA)  program. 
DATES:  Effective  nn  November  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Blabey.  Director.  Import 
Policies  and  Programs  Division.  Foreign 
Agricultural  Service.  1400 
Independence  Avenue.  SW.,  STOP 
1021,  by  e-mail  at: 
trade.adiustmpnt@fas.usda.gov, 
telephone  (202)  720-2916,  or  fax  at 
(202)  720-0876. 

SUPPLEMENTARY  INFORMATION:  A  final 

rule  implementing  the  TAA  program 
was  published  on  August  20.  2003  (60 
FR  50048).  The  rule,  which  is  codified 
at  7  CFR  part  1580.  implements  Chapter 
6  of  Title  II  of  the  Trade  Act  of  1974. 
as  amended  by  subtitle  C  of  Title  I  of  the 
Trade  A-ct  of  2002  (Pub.  Law  107-210) 
(19  U.S.C.  2551 .  et  seq.)  (the  Trade  Act). 

As  published,  the  final  rule  contained 
four  technical  errors  or  inadvertent 
omissions.  The  corrections  being  made 
are  described  as  follows: 

Section  1580.102  of  the  regulation 
defines  certification  date  to  mean  'the 
date  on  which  the  Administrator 
announces  in  the  Federal  Register  or  by 
Department  news  release,  whichever 
comes  first,  a  certification  of  eligibility 
to  apply  for  adjustment  assistance." 
Section  293(al  of  the  Trade  Act  states: 


"Each  certification  shall  specify  the  date 
on  which  eligibility  under  this'chapter 
begins."  The  Trade  Act  authorizes  the 
Department  to  announce  for  each 
certification  the  date  on  which 
eligibility  begins  not  restricted  to  the 
date  of  the  Federal  Regi.ster  notice. 
Therefore,  this  flexibilitv  to  announce 
an  eligibility  date  other  than  the  date  of 
publication  in  the  Federal  Register,  as 
currently  provided  for  in  the  rule,  will 
be  made  available  to  the  Administrator. 

Section  1580.203(a)(1)  of  the 
regulation  states,  as  a  condition  for 
adjustment  assistance:  "The  national 
average  price  for  the  agricultural 
commodity  for  the  marketing  vear  under 
review  is  equal  to  or  less  than  80 
percent  of  the  average  of  the  national 
average  prices  for  the  5  marketing  years 
preceding  the  most  recent  marketing 
year."  Section  292(c)(1)  of  the  Trade  Act 
states,  as  a  condition  for  adjustment 
assistance:  "that  the  national  average 
price  for  the  agricultural  commodity 
*    *   *  produced  by  the  group  for  the 
most  recent  marketing  year  for  which 
the  national  average  price  is  available  is 
less  than  80  percent  of  the  average  of  the 
national  average  price  for  such 
agricultural  commodity  *    *    *  for  the  5 
marketing  years  preceding  the  most 
recent  marketing  year."  To  be  consistent 
with  the  Trade  Act.  the  Administrator 
shall  certify  initial  petitions  for  TAA 
only  when  the  national  average  price  is 
less  than  80  percent  of  the  average  price 
for  the  commodity  for  the  5  preceding 
marketing  years. 

Section  i  580.302(e)  of  the  regulation 
states:  "Producers  shall  be  entitled  to 
employment  services  and  training 
benefits  under  trade  adjustment 
assistance  for  workers  managed  by  the 
U.S.  Department  of  Labor."  Section 
296(d)  of  the  Trade  Act  states:  "An 
agricultural  commodity  producer 
entitled  to  receive  a  cash  benefit  under 
this  chapter  *    *    *  (2)  shall  be  entitled 
to  employment  services  and  training 
benefits  under  part  II  of  subchapter  B  of 
chapter  2."  The  Trade  Act  authorizes 
Department  of  Labor  employment 
services  and  training  benefits  to 
producers  entitled  to  receive  a  cash 
benefit.  The  final  rule  offers  these 
services  and  benefits  to  all  TAA 
applicants.  To  be  consistent  with  the 
Trade  Act.  employment  services  and 
training  benefits  will  be  available  only 
to  those  TAA  applicants  who  are 
eligible  for  cash  benefits. 


Section  158Q.303(d)  of  the  regulation 
states:  "The  total  amount  of  pavments 
made  under  this  part  to  a  person  during 
any  fiscal  year  when  considered  with 
the  total  amount  of  counter-cvclical 
payments  made  in  accordance  with  part 
1412  of  this  title  for  a  corresponding 
crop  year  shall  not  exceed  S65.000  per 
fiscal  year,  as  determined  by  the 
Administrator."  Section  296(a)(2)(Blof 
the  Trade  Act  states:  "The  total  amount 
of  payments  made  to  an  agricuhural 
producer  under  this  chapter  during  any 
crop  year  may  not  exceed  the  limitation 
on  counter-cyclical  pavments  set  forth 
in  section  1001(c)  of  the  Food  Securitv 
Act  of  1985. "  The  Trade  Act  applies  the 
S65.000  counter-cyclical  pavment 
limitation  on  a  crop  year  basis.  The  final 
rule  applies  the  S65.000  limitation  on  a 
fiscal  year  basis.  To  be  consistent  with 
section  1001(c)  of  the  Food  Securitv  Act 
of  1985,  the  S65.000  TAA  counter-' 
cyclical  payment  limitation  will  be 
imposed  on  a  crop  vear  basis. 

Corrections  to  the  final  Rule 

■  Accordingly.  FR  Rule  Doc.  No. 
03-21338,  as  published  at  68  FR  50048. 
August  20.  2003.  is  corrected  bv  revising 
sections  1580.102.  1580.203(a)(1). 
1580.302(e)  and  1580.303(d)  to  read  as 
follows: 

PART  1580— [CORRECTED] 

■  1.  The  authority  citation  for  part  1580 
continues  to  read  as  follows: 

.'\uthority:  19  U.S.C.  2401. 

§1580.102    [Corrected] 

■  2.  In  §  1580.102,  on  page  50050.  in  the 
second  column,  the  definition  for 
"Certification  date"  is  revised  as  follows: 

***** 

Certification  date  means  the  effective 
date  on  which  the  Administrator 
announces  in  the  Federal  Register  or  by 

Department  news  release  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance. 


■  3.  Section  1580.203(a)(1).  on  page 
50051,  in  the  second  column,  is  revised 
as  follows: 

§1580.203     Determination  of  eligibility  and 
certification  by  the  Administrator. 

*         «  »  •  , 

(a)  *   *   * 

(1)  The  national  average  price  for  the 
agricultural  commodity  for  the 
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marketing  year  under  review  is  less  than 
80  percent  of  the  average  of  the  national 
averageprices  for  the  5  marketing  years 
preceding  the  most  recent  marketing 
vear.  and 
***** 

■  4.  Section  1580.302(e).  on  page  50052, 
in  the  first  column,  is  revised  to  read  as 
follows: 

§  1 580.302    Technical  assistance  and 
services. 

***** 

(e)  Producers  that  hirnish  all 
certihcations  rt^quired  under 
(^  1580.3ni(e)  shall  be  entitled  to 
emplo\  ment  services  and  training 
benehts  under  trade  adjustment 
assistance  for  workers  managed  by  the 
Department  of  Labor 

■  5.  Section  «>  1580.303(d),  on  page 
50052.  in  the  second  column,  is  revised 

to  read  as  follows: 


§1580.303 
Payments. 


Adjustment  Assistance 


(d)  The  total  cHnount  of  payments 
made  under  this  part  to  a  person  during 
any  crop  year  when  considered  with  the 
total  amount  of  counter-cyclical 
{ia\Tnents  made  in  accordance  with  part 
1412  of^this  title  for  a  corresponding 
crop  year  shall  not  exceed  S65.000  per 
crop  year,  as  determined  by  the 
Administrator. 


Signed  at  Washington.  DC  on  October  27. 

.\.  Ellen  Terpstra. 

Administrator.  Foreign  Agricultural  Service. 
'FR  Dnr  0^-27^62  Filed  11-5-03:  8:45  am] 
SILLING  CODE  3410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admiration 

i4CFRPart71 

[Docket  No.  FAA-2003-16058;  Airspace 
Docket  No.  03-AGL-06] 

Establishment  of  Class  E  Airspace; 
Viroqua,  Wl 

AGENCY:  Federal  Aviation 
Admmistration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 

E  airspace  at  Viroqua.  \VI.  Area 
Navigation  (RN.-W)  Standard  Instrument 
.Approach  Procedures  (SL\PS)  have 
been  developed  for  Viroqua  Municipal 
.•\irport.  Controlled  airspace  extending 
upward  from  ~00  feet  or  more  above  the 


surface  of  the  earth  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  establishes  an  area  of 
controlled  airspace  for  Viroqua 
Municipal  .-Xirport. 
EFFECTIVE  DATE:  0901  UTC,  December 
25, 2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deni->  (r,.  Burke.  . Air  Traffii   Division,    * 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  t.'l.'phone  f847'  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  June  20,  2003,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Viroqua.  WI 
(68  FR  38949).  The  proposal  was  to 
establish  controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transmitting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comrtents  objecting  to  the  proposal 
were  received.  Cias§  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  thf  surface  of  the  earth  are 
publish  iri  paragraph  6005  of  FAA  Order 
7400. 9L  dated  September  2,  2003.  and 
effective  September  16,  2003.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Thd  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Viroqua, 
WI,  to  aqcommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Vil'oqua  Municipal  Airport.  The 
area  willi  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarj,'  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "signiftcant  rule"  under  DOT 
Regulatory  Policies  and  procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.\irspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  95665.  3  CFR, 
1959-1963  Comp.,  p,  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7300. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003.  and  effective 
September  16.  2003.  is  amended  as   . 
follows: 


Paragraph  6003  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  WI  E5     Viroqua.  VVI  [New] 

Viroqua  Municipal  .\iri)ort.  WI 

(Lat.  43°34'46"  N.,  long.  90°53'47"  W) 
That  airspace  extending  upward  from  700 

feel  above  the  surface  within  a  6.4-mile 

radius  of  Viroqua  Municipal  Airport. 

*         *  *         *         * 

Issued  in  Des  Plaines.  Illinois  on  October 
9.  2003. 
Nancy  B.  Shelton. 

Manager.  Air  Traffic  Division.  Great  Lakes 

Region. 

[FR  Doc.  03-27749  Filed  1 1-5-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

(Docket  No.  FAA-2003-15846:  Airspace 
Docket  No.  03-ASO-12] 

Amendment  of  Class  E  Airspace; 
Jacksonville,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  action  amends  Class  E5 

airspace  at  lacksonville.  NC.  A  Area 
Navigation  (R:\'AV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP),  helicopter 
point  in  space  approach,  has  been 
developed  for  Onslow  Memorial 
Hospital,  lacksonville.  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP. 
DATES:  0901  UTC,  December  25.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R,  Cochran.  .Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  306-.5627 
SUPPLEMENTARY  INFORMATION: 
Histon.' 

On  September  2,  2003.  the  F.AA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Jacksonville.  NC  (68  FR  52148).  This 
action  provides  adequate  Class  ES 
airspace  for  IFR  operations  at  Onslow 
Memorial  Hospital.  lacksonville.  NC. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400. 9L,  dated  September 
16.  2003.  and  effective  September  15. 
2004.  which  is  incorporated  bv 
reference  m  14  CFR  part  7 1.1.  The  Class 
E  designations  listed  in  this  document 
will  be  published  subsequentlv  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  (CFR 
part  71)  amends  Class  E5  airspace  at 
Jacksonville.  NC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  bodv  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  'significant 
regulator,-  action"  under  Executive 
Order  12866:  (2)  is  not  a  'significant 
rule'under  DOT  Regulator^-  Policies  and 
Procedures  (44  FR  11034:  Februan-  26. 
1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS:  ROUTES:  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 

1963  Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71,1  of  Federal  Aviation 
Administration  Order  7400, 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003,  and  effective 
September  15,  2004,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASO  NC  E5     lacksonville.  \C  [Revised] 
lacksonville.  New  River  MCAS,  NC 

(Lat.  34'42'3rN.  long.  77=26'23'' \V) 
Albert  J.  Ellis  Airport 

(Lat.  34'49'45''  N.  long.  77°36'44"  VV) 
Onslow  Memorial  Hospital 
Point  In  Space  Coordinates 

(Lat.  34°45'36''  N,  long.  77°22'28''  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a 
7-miIe  radius  of  New  River  MCAS,  within  a 
6.4-mile  radius  of  Albert  J,  Ellis  Airport  and 
that  airspace  within  a  6-mile  radius  of  the 
point  in  space  (Lat.  34°45'36"  N.  long. 
77'=22'28"  W)  serving  Onslow  Memorial 
Hospital. 


Issued  in  College  Park  Georgia  on  October 
10,  2003. 

Walter  R.  Cochran. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region 

[FR  Doc.  03-27904  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No,  FAA-200a-l5847:  Airspace 
Docket  No.  03-ASO-13] 

Amendment  of  Class  E  Airspace; 
Maxton.  NC 

AGENCY:  Federal  Aviation 
.\  ir^iinistration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Maxton,  NC,  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  helicopter 
point  in  space  approach,  has  been 
developed  for  Scotland  Memorial 
Hospital.  Laurinburg,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
'AGV  i<:  nopded  to  contain  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC.  December 
25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager  Ai^^pace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 
History 

On  August  20.  2003.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Maxton,  NC,  (68  FR  50081).  This 
action  provides  adequate  Class  E5 
airspace  for  IFR  operations  at  Scotland 
Memorial  Hospital.  Laurinburg.  NC. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400. 9L.  dated  September 
16.  2003.  and  effective  September  15, 
2004,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
E  designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Maxton.  N'C. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  r  urrent   It, 
therefore.  (1)  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policu-i* 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (.3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
onlv  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  ec(momic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Auspace.  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40 1 20;  E  O"  10854.  24  FR  9565,  3  CFR  1959- 
1W3  Conip..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  lb,  2003.  and  effective 
September  15.  2004,  is  amended  as 
follows: 

Pnrti'-imph  6005  Class  E  airspace  areas 
ir'Xtfndmg  upward  from  700  feet  or  more 
iibovf'  the  surface  of  the  earth 

*****  ^ 

ASO  NC  E5  Maxton.  NC  [Revised] 
Maxton.  Laurinburg — Maxton  Airport,  NC 

(Lat.  34-47':^ r'N.  long.  79=21'57"W) 
Sandhills  VORTAC 

(Lat.  35'12'56"  N,  long  79°35'17"  VV) 
Scotland  Memorial  Hospital 
Point  in  Space  Coordinates 
(Lat.  34<'45'49"N,  long.  79°28'10"W) 


That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  7- 
mile  radius  of  the  Laurinburg — Maxton 
Airport  and  within  2.5  miles  each  side  of  the 
Sandhills  VORTAC  157°  radial,  extending 
from  the  7-mile  radius  to  19  miles  southeast 
of  the  airfKjrt,  and  that  airspace  within  a  6- 
mile  radius  of  the  point  in  space  (Lat. 
34°45'49''N,  long.  79°28'10'' W)  serving 
Scotland  Memorial  Hospital. 
***** 

Issued  in  College  Park,  Georgia,  on 
September  29.  2003. 
Walter  R.  Cochran, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Begion. 
[FR  Doc.  03-27903  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15845;  Airspace 
Docket  No.  03-ASO-11] 

Amendment  of  Class  E  Airspace; 
Raleigh,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Raleigh,  NC.  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP).  helicopter 
point  in  space  approach,  has  been 
developed  for  Duke  Medical  Center, 
Durham,  NC.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  tn  contain  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  December     - 
25.  200.-} 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager.  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2003,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Raleigh,  NC,  (68  FR  50084).  This 
action  provides  adequate  Class  E5 
airspace  for  IFR  operations  at  Duke 
Medical  Center,  Durham,  NC. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400. 9L,  dated  September 
16,  2003,  and  effective  September  15. 
2004,  which  is  incorporated  by 


reference  in  14  CFR  part  71.1.  The  Class 
E  designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Raleigh.  NC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  110,34;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (Air). 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFP.  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Clomp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  bv  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  16.  2003.  and  effective 
September  15,  2004,  is  amended  as 
follows: 
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Paragraph  6005  Class  E  airspace  ari-af 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASO  NC  E5     Raleigh.  NC  [Revised] 

Raleigh-Durham  International  Airport.  NC 

(Lat.  35'52'40"N.  long.  78'47'15"  W) 
Leevv  NDB 

(Lat.  3.S°.55'38"  N,  long.  78°43'19''  W) 
Horace  Williams  Airport 
(Lat.  35^^6'06"^".  long.  79°03'57"  W) 
Duke  Medical  Center 
Point  In  Space  Coordinates 

(Lat.  35°59'48"  N,  long.  78°55'49"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  10- 
mile  radius  of  Raleigh-Durham  International 
.^lrport  and  within  2  .i  miles  each  side  of  the 
04,5'  bearing  from  Leevy  NDB.  e.xtending 
from  the  10-mile  radius  to  7  miles  northeast 
of  the  NDB;  within  a  6.3-mile  radius  of 
Horace  Williams  Airport  and  that  airspace 
within  a  6-mile  radius  of  the  point  in  space 
(lat.  35^'S9'48"  N.  long.  78°55'49"  W)  serving 
Duke  Medical  Center. 


Issued  in  College  Park,  Georgia  on 
September  29.  2003. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division  Southern 

Region. 

IFR  Doc.  03-27902  Filed  11-5-03;  8:45  am] 

BILLING  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15789;  Airspace 
Docket  No.  03-AEA-09] 

Amendment  to  Class  E  Airspace; 
Charlottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
and  omission  in  the  description  of  the 
Charlottesville,  VA  Class  E-5  designated 
airspace  that  was  published  in  a  final 
rule  on  February  20.  2001  (66  FR 
10812),  Airspace  Docket  No.  00-AE.\- 
11.  The  Final  Rule  amended  the 
description  of  the  Class  E  airspace  for 
Charlottesville,  VA. 

DATES:  Effective  November  6,  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Francis  Jordan.  Airspace  Specialist, 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration.  1  Aviation 
Plaza.  lamaica.  New  York  11434-4809. 
telephone:  (718)  553-4521 
SUPPLEMENTARY  INFORMATION: 


Background 

Airspace  Docket  No  0O-,^EA-ll, 
published  in  the  Federal  Register  on 
Februarv-  20.  2001  (66  FR  10812J, 
amended  the  description  of  the  Class  E 
airspace  area  at  Charlottesville- 
Albemarle  Airport,  Charlottesville,  VA. 
The  final  rule  established  Class  E 
airspace  for  the  University  of  Virginia 
Medical  Center  Heliport  as  the  primary 
airport  for  the  Class  E  description. 

Need  for  Correction 

The  final  rule  for  the  Class  E  airspace 
at  Charlottesville  omitted  the 
description  for  the  Charlottesville- 
Albemarle  Airport.  This  error  was 
discovered  in  the  description  of  the 
airspace  as  published.  This  action 
corrects  that  error. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (airV 

PART  71— DESIGNATION  OF  CLASS  A 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES:  AND  REPORTING 
POINTS 

■  Accordingly,  pursuant  f p  the  authority 
delegated  to  me.  the  legal  description  for 
the  Class  E-5  airspace  area  at 
Charlottesville,  VA,  as  published  in  the 
Federal  Register  on  February  20,  2001 

66  FR  H)812)  and  incorporated  by 
reference  in  14  CFR  71.1  of  the  Federal 
Aviation  Administration  Order  7400. 9K. 
Airspace  Designations  and  Reporting 
Points,  dated  August  30.  2002  and 
effective  September  16,  2002,  is 
corrected  by  making  the  following 
amendment: 

■  1  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR  1959— 
1963  Comp.,  p.  389. 

§71.1     [Corrected] 

■  2.  The  incorporation  bv  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003,  and  effective 
September  15,  2004,  is  corrected  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  VA  E5     Charlottesville.  VA  ICorrectedj 

Charlottesville-.Mbemarle  Airport.  VA 
(Lat.  38°08'19"N  .  long.  78°27'10"W.) 
University  of  Virginia  Medical  Center 

Heliport 
(Lat.  38°01'18'N.,  long.  78°30'30"  W.) 


Azalea  Park  NDB 

(Lat.  38°00'37'N..  long.  TB^Sl'DS- W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  CharloUesville-Albemarle  airport 
and  within  4  miles  each  side  of  the 
Charlottesville-Albemarle  Airport  ILS 
localizer  southwest  course  extending  from 
the  6.5-mile  radius  to  9.6  miles  southwest  of 
the  Azalea  Park  NDB  and  within  a  6-mile 
radius  of  the  University  of  Virginia  Medical 
Center  Heliport. 
*         *  *         »         « 

Issued  in  Jamaica,  New  York,  on 
September  16.  2003. 
John  G.  McCartney, 

Assistant  Manager.  Air  Traffic  Division. 
Eastern  Region. 

[FR  Doc.  03-27899  Filed  11-5-03;  8:45  ami 

BILLING   CODE   49ia-ia-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1310 
[Docket  No.  DEA-176F] 
RIN  1117-AA47 

Sale  by  Federal  Departments  or 
Agencies  of  Chemicals  Which  Could 
Be  Used  in  the  Illicit  Manufacture  of 
Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 


SUMMARY:  The  Drug  Enforcement 
Administration  is  finalizing  the  Notice 
of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
May  8.  2003  (68  FR  24689).  That  NPRM 
proposed  to  conform  DEA  regulations  to 
provisions  of'the  National  Defense 
Authorization  Act  which  provides  that 
a  Federal  department  or  agency  may  not 
sell  from  its  stocks  any  chemical  which 
could  be  used  in  the  manufacture  of  a 
controlled  substance  unless  the 
.Administrator  of  DEA  certifies  in 
writing  that  there  is  no  reasonable  cause 
to  believe  that  such  a  sale  would  result 
in  the  illegal  manufacture  of  a 
controlled  substance  This  final  rule 
codifies  current  practice  established 
pursuant  to  statuton,  authority  bv  which 
Federal  agencies  provide  DEA  with  the 
opportunity  to  ensure  that  the  sale  of 
chemicals  by  them  will  not  result  in  the 
illegal  manufacture  of  controlled 
substanre.'^ 

EFFECTIVE  DATE:  Decpnih(>r  H.  20n;-l, 
FOR  FURTHER  INFORMATION  CONTACT: 
Patncid  M  Good.  Chief.  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 


I 


62736         Federal  Register/ Vol.  68,  No.  215 /Thursday,  November  6,  2003 /Rules  and  Regulations 


Administration,  Washington.  DC  20537. 
Telephone:  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  520  of  the  National  Defense 
Authorization  Art  (Pub.  L.  104-201) 
amended  the  Controlled  Substances  Act 
(CSA)  to  prohibit  a  Federal  department 
or  agency  from  selling  from  its  stocks 
any  chemical  which,  as  determined  by 
the  Admmistrator  of  the  Drug 
Enforcement  Administration  (DEA), 
could  be  used  in  the  manufacture  of  a 
controlled  substance.  However,  the  CSA 
as  amended  permits  sales  of  such 
chemicals  if  the  Administrator  of  DEA 
certifies  in  writing  to  the  head  of  the 
selling  Federal  department  or  agency 
that  there  is  no  reasonable  cause  to 
believe  that  the  sale  of  the  chemical 
would  result  in  the  illegal  manufacture 
of  a  controlled  substance  (21  U.S.C. 
890]. 

On  May  8.  2003,  DEA  published  a 
Notice  in  the  Federal  Register 
proposing  to  conform  its  regulations  to 
the  provisions  of  the  National  Defense 
Authorization  Act  (68  FR  24689).  The 
rule  proposed  requiring  Federal 
departments  or  agencies  to  notify  DEA 
of  the  names  of  prospective  bidders  and 
end-users  prior  to  the  sale  of  chemicals 
which  could  be  used  in  the  manufacture 
of  controlled  substances.  This 
notification  will  allow  DEA  to  identify 
whether  there  is  reasonable  cause  to 
believe  that  the  sale  of  a  specific 
chemical  to  a  specific  bidder  or  end- 
user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
DEA  will  work  with  Federal 
departments  and  agencies  to  determine 
which  chemicals  could  be  used  in  the 
illicit  manufacture  of  a  controlled 
substance. 

Comments  Received  Regarding  the  May 
8,  2003  Notice  of  Proposed  Rulemaking 

DEA  received  no  written  comments 
regarding  the  Notice  of  Proposed 
Rulemaking  published  on  May  8,  2003. 
Accordingly,  this  Notice  of  Proposed 
Rulemaking  is  being  finalized  here 
without  change. 

Chemicals  Affected  by  These 
Implementing  Regulations 

As  stated  in  the  NPRM.  these 
implementing  regulations  affect  any 
chemical  which  DEA  determines  could 
be  used  in  the  illicit  manufacture  of  a 
controlled  substance.  Chemicals  that 
can  be  used  in  the  manufacture  of  a 
controlled  substance  include,  but  are 
not  limited  to,  all  List  I  and  List  II 
chemicals  as  provided  in  21  CFR 
1310.02.  Further,  any  chemicals 
mentioned  in  the  DEA  "Special 


Surveillance  List  of  Chemicals, 
Products.  Materials  and  Equipment 
Used  in  the  Clandestine  Production  of 
Controlled  Substances  or  Listed 
Chemicals'  published,  and  updated 
from  time  to  time,  in  the  Federal 
Register  (64  FR  25910,  May  13.  1999: 
corrected  at  64  FR  50541.  Sept.  17, 
1999)  are  affected  by  these  regulations. 
Finally,  any  chemical  which  is  neither 
a  listed  chemical  nor  is  listed  in  the 
special  surveillance  list  but  which  could 
be  used  in  the  illicit  manufacture  of  a 
controlled  substance  is  affected  by  these 
implementing  regulations.  Such 
chemicals  could  include,  but  are  not 
limited  to,  those  chemicals  used  in  the 
direct  illegal  manufacture  of  a 
controlled  substance,  those  chemicals 
used  as  cutting  agents,  and  those 
chemicals  used  to  process  the  controlled 
substance  into  a  dosage  form.  DEA 
STRONGLY  recommends  that  ANY 
Federal  department  or  agency 
considering  the  sale  of  any  chemical 
from  its  stocks  contact  DEA  to 
determine  whether  such  chemical  could 
be  used  in  the  illicit  manufacture  of  a 
controlled  substance  as  far  in  advance  of 
the  sale  of  such  chemical  as  possible. 

Requirements  of  This  Final  Rule 

By  this  final  rule,  a  Federal 
department  or  agency  is  required  to 
notify  the  Administrator  of  DEA  in 
writing  at  least  fifteen  calendar  days  in 
advance  of  a  proposed  sale  of  chemicals 
covered  by  the  Act.  (DEA  strongly 
encourages  Federal  departments  or 
agencies  to  notify  it  further  in  advance 
if  possible.)  Written  notification  must  be 
submitted  on  official  agency  letterhead 
to  the  Drug  Enforcement 
Administration.  Office  of  Diversion 
Control.  Domestic  Chemical  Control 
Unit  (ODID)  Washington.  DC  20537  and 
include:  (1)  The  name  and  amount  of 
the  chemical  to  be  sold;  (2)  the  name 
and  address  of  the  prospective  bidder(s): 
(3)  the  name  and  address  of  the 
potential  end-user(s).  in  cases  where  a 
sale  is  being  brokered;  (4)  point(s)  of 
contact  for  the  prospective  bidder  and 
end-user;  and  (5)  the  end  use  of  the 
chemical. 

Within  fifteen  calendar  davs  from  the 
date  the  written  notification  is  received. 
DEA  will  respond  in  writing  to  the 
Federal  department  or  agency  certifying 
that  there  is,  or  is  not.  reasonable  cause 
to  believe  that  the  sale  of  the  specific 
chemical  to  the  specific  bidder  and  end- 
user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
The  certification  that  there  is  no 
reasonable  cause  to  believe  that  the  sale 
of  the  specific  chemical  to  the  specific 
bidder  and  end-user  would  result  in  the 
illegal  manufacture  of  a  controlled 


substance  will  apply  to  future  sales  to 
the  same  prospective  bidder  and  end- 
user  for  the  same  chemical  for  one 
calendar  year  unless  DEA  notifies  the 
agency  to  the  contrary  in  writing. 

Factors  Considered  in  Certifying  a 
Bidder  or  End-User 

In  determining  whether  there  is 
reasonable  cause  to  believe  that  the  sale 
of  a  specific  chemical  to  a  specific 
bidder  or  end-user  would  result  in  the 
illegal  manufacture  of  a  controlled 
substance,  the  Administrator  will 
consider  the  following  factors:  (1)  The 
prospective  bidder's  and  end-user's  past 
experience  in  the  maintenance  of 
effective  controls  against  diversion  of 
particular  chemicals  into  other  than 
legitimate  medical,  scientific,  and 
industrial  channels:  (2)  the  prospective 
bidder's  and  end-user's  compliance 
with  applicable  Federal,  state  and  local 
law;  (3)  the  prior  conviction  record  of 
the  prospective  bidder  and  end-user 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
state  laws;  and  (4)  such  other  factors  as 
may  be  relevant  to  and  consistent  with 
the  public  health  and  safety. 

Recourse  Available  to  a  Bidder  or  End- 
User  if  DEA  Refuses  To  Certify  a 
Prospective  Bidder  or  End-User  or 
Withdraws  an  Existing  Certification 

If  the  Administrator  determines  there 
is  reasonable  cause  to  believe  tlie  sale  of 
a  specific  chemical  to  a  specific  bidder 
or  end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance 
and  refuses  to  certif\'  a  prospective 
bidder  or  end-user,  DEA  will  notif\'  both 
the  Federal  department  or  agencv  and 
the  prospective  bidder  and  end-user  in 
writing.  The  written  notice  to  the 
prospective  bidder  and  end-user  will 
contain  a  statement  of  the  legal  and 
factual  basis  for  certifv'ing  that  there  is 
reasonable  cause  to  believe  the  sale  of 
the  specific  chemical  to  that  specific 
person  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
The  prospective  bidder  and  end-user 
may,  within  thirty  calendar  days  of 
notification,  submit  written  comments 
or  objections  to  the  Administrator, 
providing  reasons  and  supporting 
documentation  to  contest  the  decision. 
The  Administrator  will  take  the  written 
comments  or  objections  under 
consideration  and  will  either  (1)  provide 
a  written  statement  that  affirms  the 
original  decision  is  final  and  that 
provides  reasons  why  the  written 
comments  or  objections  are  overruled  or 
are  not  considered;  or  (2)  confirm  the 
written  response  and  certify  the 
transaction,  thereby  reversing  the 
original  decision. 
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If  the  Administrator  determines  that 
there  is  reasonable  cause  to  believe  that 
an  existing  certification  must  be 
withdrawn,  DEA  will  notify'  both  the 
Federal  department  or  agencv  and  the 
specif  c  bidder  and  end-user  in  writing. 
The  written  notice  to  the  specific  bidder 
and  end-user  will  contain  a  statement  of 
the  legal  and  factual  basis  for  certifying 
that  there  is  reasonable  cause  to  believe 
the  certification  must  be  withdrawn 
The  bidder  and  end-user  may.  within 
thirty  calendar  davs  of  notification, 
submit  written  comments  or  objections 
to  the  Administrator,  providing  reasons 
and  supporting  documentation  to 
contest  the  decision.  The  Administrator 
will  take  the  written  comments  or 
objections  under  consideration  and  will 
either  (1)  provide  a  written  statement 
that  affirms  the  original  decision  is  final 
and  that  provides  reasons  why  the 
written  comments  or  objections  are 
overruled  or  are  not  considered:  or  (2) 
confirm  the  written  response  and 
reinstate  a  certification,  thereby 
reversing  the  original  decision. 

Regulaton-  Certifications 
Regulatory  Flexibility  Act 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
only  affects  Federal  departments  or 
agencies  which  plan  to  sell  from  their 
stocks  chemicals  which  could  be  used 
in  the  manufacture  of  a  controlled 
substance.  The  rule  provides  DEA  with 
advance  notice  of  the  sale  and  the 
opportunity  to  prevent  sales  of 
chemicals  which  could  result  in  the 
illicit  manufacture  of  controlled 
substances. 


Executive  Order  12866 

The  Acting  Depuiy  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866. 
Section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  regulatory 
action.  Therefore,  this  action  has  not 
been  re\iewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a}  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 


Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modif\-  any  provision  of  state  law:  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

I  nfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  List  1  and  List  II 
chemicals.  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  above,  21  CFR 
part  1310  is  amended  as  follows: 

PART  1310— [AMENDED] 

■  1 .  The  authority  citation  for  part  1310 
is  amended  to  read  as  follows: 

Authority:  21  U.S  C.  802.  830.  871(b),  890. 

■  2.  Part  1310  is  amended  bv  adding 
§1310.21  to  read  as  follows: 

§1310.21     Sale  by  Federal  departments  or 
agencies  of  chemicals  which  could  be  used 
to  manufacture  controlled  substances. 

(a)  A  Federal  department  or  agency 
may  not  sell  from  the  stocks  of  the 
department  or  agency  any  chemical 
which,  as  determined  by  the 
Administrator  of  the  Drug  Enforcement 
.Administration,  could  be  used  in  the 
manufacture  of  a  controlled  substance, 
unless  the  Administrator  certifies  in 
writing  to  the  head  of  the  department  or 


agency  that  there  is  no  reasonable  cause 
to  believe  that  the  sale  of  the  specific 
chemical  to  a  specific  person  would 
result  in  the  illegal  manufacture  of  a 
controlled  substance.  For  purposes  of 
this  requirement,  reasonable  cause  to 
believe  means  that  the  Administration 
has  knowledge  of  facts  which  would 
cause  a  reasonable  person  to  reasonably 
conclude  that  a  chemical  w^ould  be 
diverted  to  the  illegal  manufacture  of  a 
controlled  substance. 

(b)  A  Federal  department  or  agency 
must  request  certification  by  submitting 
a  written  request  to  the  Administrator, 
Drug  Enforcement  Administration. 
Washington.  DC  20537.  Attention: 
Domestic  Chemical  Control  Unit 
(ODID).  A  request  for  certification  may 
be  transmitted  directly  to  the  Drug 
Enforcement  Administration.  Domestic 
Chemical  Control  Unit  through 
electronic  facsimile  media.  A  request  for 
certification  must  be  submitted  no  later 
than  fifteen  calendar  days  before  the 
proposed  sale  is  to  take  place.  In  order 
to  facilitate  the  sale  of  chemicals  from 
Federal  departments'  or  agencies' 
stocks.  Federal  departments  or  agencies 
may  wish  to  submit  requests  as  far  in 
advance  of  the  fifteen  calendar  davs  as 
possible.  The  written  notification  of  the 
proposed  sale  must  include: 

(1)  The  name  and  amount  of  the 
chemical  to  be  sold: 

(2)  The  name  and  address  of  the 
prospective  bidder: 

(3)  The  name  and  address  of  the 
prospective  end-user,  in  cases  where  a 
sale  is  being  brokered: 

(4)  Point(s)  of  contact  for  the 
prospective  bidder  and,  where 
appropriate,  prospective  end-user;  and 

(5)  The  end  use  of  the  chemical, 
(c)  Within  fifteen  calendar  davs  of 

receipt  of  a  request  for  certification,  the 
Administrator  will  certifv'  in  writing  to 
the  head  of  the  Federal  department  or 
agency  that  there  is,  or  is  not.  reasonable 
cause  to  believe  that  the  sale  of  the 
specific  chemical  to  the-specific  bidder 
and  end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
In  making  this  determination,  the 
following  factors  must  be  considered: 

(1)  Past  experience  of  the  prospective 
bidder  or  end-user  in  the  maintenance 
of  effective  controls  against  diversion  of 
listed  chemicals  into  other  than 
legitimate  medical,  scientific,  and 
industrial  channels; 

(2)  Compliance  of  the  prospective 
bidder  or  end-user  with  applicable 
Federal,  state  and  local  law; 

(3)  Prior  conviction  record  of  the 
prospective  bidder  or  end-user  relating 
to  listed  chemicals  or  controlled 
substances  under  Federal  or  state  laws; 
and 
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(4)  Such  other  factors  as  may  be 
roltnant  to  and  consistent  with  the 
pubHc  health  and  safety. 

(d)  If  the  Administrator  certifies  to  the 
head  of  a  Federal  department  or  agency 
that  there  is  no  reasonable  cause  to 
believe  that  the  sale  of  a  specifii 
chemical  to  a  prospective  bidder  and 
end-user  will  resuh  in  the  illegal 
manufacture  of  a  controlled  substance, 
that  certification  will  be  effective  for 
one  year  from  the  date  of  issuance  with 
respect  to  further  sales  of  the  same 
chemical  to  the  same  prospective  bidder 
and  end-user,  unless  the  Administrator 
notifies  the  head  of  the  Federal 
department  or  agency  in  writing  that  the 
certification  is  withdrawn.  If  the 
certdication  is  withdrawn.  DEA  will 
also  provide  written  notice  to  the  bidder 
and  end-user,  which  will  contain  a 
statement  of  the  legal  and  factual  basis 
tor  this  determination, 

le)  If  the  Administrator  determines 
there  is  reasonable  cause  to  believe  the 
sale  of  the  specific  chemical  to  a 
specific  bidder  and  end-user  would 
result  in  thp  illegal  rnanufaf:ture  of  a 
controlled  substance.  DEA  will  provide 
written  notice  to  the  head  of  a  Federal 
department  or  agency  refusing  to  certify 
the  proposed  sale  under  the  authority  of 
2  1  I'.SC.  890.  DEA  also  will  provide, 
withm  fifteen  calendar  days  of  receiving 
a  request  for  certification  from  a  Federal 
department  or  agency,  the  same  written 
notice  to  the  prospective  bidder  and 
end-user,  and  this  notice  also  will 
contain  a  statement  of  the  legal  and 
factual  basis  for  the  refusal  of 
certification.  The  prospective  bidder 
and  end-user  mav,  within  thirty 
calendar  days  of  receipt  of  notification 
of  the  refusal,  submit  written  comments 
Mr  written  objections  to  the 
.-Xdminntrator's  refusal.  At  the  same 
lime,  the  prospective  bidder  and  end- 
user  also  may  provide  supporting 
documentation  to  contest  the 
Administrators  refusal.  If  such  written 
comments  or  written  objections  raise 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the 
refusal  is  based,  the  .Administrator  will 
reconsider  the  refusal  fif  the  proposed 
sale  in  light  of  the  written  comments  or 
written  objections  filed.  Thereafter, 
within  a  reasonable  time,  the 
Administrator  will  withdraw  or  affirm 
the  original  refusal  of  certification  as  he 
determines  appropriate.  The 
Administrator  will  provide  written 
reasons  for  any  affirmation  of  the 
original  refusal.  Such  affirmation  of  the 
original  refusal  will  constitute  a  final 
decision  for  purposes  of  judicial  review 
under  21  U.S.C.  877, 

(f)  If  the  Administrator  determines 
there  is  reasonable  cause  to  believe  that 


an  existing  certification  should  be 
withdrawn,  DEA  will  provide  written 
notice  to  the  head  of  a  Federal 
departmemt  or  agency  of  such 
withdrawal  under  the  authority  of  21 
U.S.C.  890.  DEA  also  will  provide, 
within  fifteen  calendar  days  of 
withdrawal  of  an  existing  certification, 
the  same  written  notice  to  the  bidder 
and  end-user,  and  this  notice  also  will 
contain  a  statement  of  the  legal  and 
factual  basis  for  the  withdrawal.  The 
bidder  and  end-user  may,  within  thirty 
calendar  days  of  receipt  of  notification 
of  the  withdrawal  of  the  existing 
certification,  submit  written  comments 
or  written  objections  to  the 
Administrator's  withdrawal.  At  the 
same  time,  the  bidder  and  end-user  also 
may  provide  supporting  documentation 
to  contest  the  Administrator's 
withdrawal.  If  such  written  comments 
or  written,  objections  raise  issues 
regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the 
withdrawal  of  the  existing  certification 
is  based,  tjhe  Administrator  will 
-reconsider  the  withdravval  of  the 
existing  certification  in  light  of  the 
written  comments  or  written  objections 
filed.  Thereafter,  within  a  reasonable 
time,  the  Administrator  will  withdraw 
or  affirm  the  original  withdrawal  of  the 
existing  certification  as  he  determines 
appropriate.  The  Administrator  will 
provide  written  reasons  for  any 
affirmation  of  the  original  withdrawal  of 
the  existing  certification.  Such 
affirmation  of  the  original  withdrawal  of 
the  existing  certification  will  constitute 
a  final  decision  for  purposes  of  judicial 
review  uijder  21  U.S.C.  877. 

Dated:  October  28,  2003. 
Michele  \L  Leonhart, 

Acting  Deputy  Administrator. 

[FR  Doc  03-27889  Filed  1 1-5-03;  8:45  am] 

BILLING  CODE  4410-0&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  140-0415;  FRL-7583-5] 

Disapproval  of  State  Implementation 
Plan  Revisions,  Antelope  Valley,  Butte 
County,  Mojave  Desert,  and  Shasta 
County  Air  Quality  Management 
Districts  and  Kern  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

_ » 

SliMMARY:  EPA  is  finalizing  disapproval 
of  a  revision  to  the  Antelope  Valley  Air 


Qualitv  Management  District 
(AVAQMD),  Butte  Countv  Air  Qualitv 
Management  District  (BCAQMD),  Kern 
County  Air  Pollution  ( A)ntrol  District 
(KCAPCD),  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD),  and 
Shasta  Countv  Air  Qualitv  Management 
District  (SHCAQMD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  This  action  was  proposed  in  the 
Federal  Register  on  June  ti,  2003  ((58  FR 
33899)  and  concerns  excess  emissions 
and  breakdown  provisions.  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  directs  California  to  correct  rule 
deficiencies  in  .AVAQMD  Rule  430, 
BCAQMD  Rule  275,  KCAPCD  Rule  111, 
MDAQMD  Rule  430,  and  SHCAQMD 
Rule  3:10. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  8.  2003. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  insjject  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

Environmental  Protection  Agency.  Region  DC, 

75  Hawthorne  Street.  San  Francisco,  CA 

94105-3901. 
California  .•\ir  Resources  Board.  Stationary 

Source  Division.  Rule  Evaluation  Section, 

1001  "I"  Street.  Sacramento.  CA  95814. 
Antelope  Valley  .\ir  Quality  Management 

District.  43301  Division  St..  Ste.  206, 

Lancaster.  CA  93535-4649 
Butte  County  Air  Quality  Management 

District,  2525  Dominic  Drive,  Suite  J, 

Chico.  CA  95928-7184 
Kern  County  Air  Pollution  Control  District, 

2700  "M  "  Street,  Suite  302.  Bakersfield. 

CA  93301-2370 
Mojave  Desert  .*\ir  Quality  Management 

District,  14306  Park  .Avenue.  Victorville, 

CA  92392-2310 
Shasta  Countv  Air  Quality  Management 

District.  1855  Placer  Street.  Ste.  101, 

Redding,  CA  96001-1759 

Copies  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
n'ww. arb.ca.gov/drdb/drdbltxt. htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Canadav.  EPA  Region  IX. 
(41.5)947-4121. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA, 

I.  Proposed  Action 

On  June  6,  2003  (68  FR  33899),  EPA 

proposed  to  disapprove  the  following 
rules  that  were  submitted  for 
incorporation  into  the  California  SIP. 


Federal  Register    \ol.  68.  No.  215 'Thursday,  Xovember  6.  2003 'Ru: 


P'- 


Regu 


dti'in- 


Local  agency 

AVAQMD  

BCAQMD  

KCAPCD    

MDAOMD  

SHCAQMD  


Rule 


430 
275 
111 
430 
3:10 


Rule  title 


Breakdown  Provisions  

Reporting  Procedures  for  Excess  Emissions 

Equipment  Breakdown  

Breakdown  Provisions  

Excess  Emissions  


03/17/98 
02/1 5/96 
05/02'96 
12/21/94 
12/05/95 
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Adopted         Submitted 


02/16/99 
05  10/96 
0723/96 
01/24/95 
05/10/96 


We  proposed  to  disapprove  these 
rules  because  some  rule  provisions 
conflict  with  section  110  and  part  D  of 
the  Act.  In  particular,  we  are 
disapproving  AVAQMD  Rule  430. 
KCAPCD  Rule  111 .  and  MDAQMD  Rule 
4,30  because  the  rules  describe  how  the 
districts  intend  tn  apply  their 
enforcement  discretion  in  instances 
where  facilities  exceed  emissions  limits 
due  to  breakdown.  We  are  disapproving 
BCAQMD  Rule  275  and  SHCAQMD 
Rule  3:10  because  they  fail  to  make  clear 
that  the  excess  emissions  are  violations 
of  the  applicable  emissions  limitations 
and  that  a  determination  bv  the  APCO 
not  to  take  an  enforcement  action  (or 
finding  by  the  APCD  that  an  emergency 
exists)  would  not  bar  EPA  or  citizen 
action. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 

II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  no  comments. 

III.  EPA  Action 

Therefore,  as  authorized  in  section 
1 10(k)(3)  of  the  Act.  EPA  is  finalizing  a 
disapproval  of  the  submitted  rules. 
These  are  not  required  SIP  submittals, 
so  this  disapproval  has  no  sanction  or 
PIP  implications  under  CAA  sections 
179  or  110(cJ.  Note  that  the  submitted 
rules  have  been  adopted  bv  the 
AVAQMD.  BCAQMD.  KCAPCD. 
MDAQMD.  and  SHCAQMD.  and  EPA's 
final  disapproval  does  not  prevent  the 
local  agency  from  enforcing  them. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review  , 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866] 
entitled  "Regulatorv  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

These  rules  do  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  use.  3501  et  seq.) 


C.  Regulatory  Flexibility  Act 

The  Regulator}'  Flexibility  Act  [RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

These  rules  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  this  SIP  disapproval 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  create 
any  new  requirements  but  simply 
disapproves  requirements  that  the  State 
is  already  imposing.  Therefore,  because 
the  Federal  SIP  disapproval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
disapproval  action  promulgated  does 


not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
disapproves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Executive  Order  13132.  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  'meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory' 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government. "  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantia! 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

These  rules  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  povPer  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  disapproves  a  state  rule 
implementing  a  federal  standard,  and 
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does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
.\ir  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F  E\f'(  utivf  Ordt'r  13175.  Coordination 
With  Indian  Tnhal  Govfrnments 

E.xecutive  CJrdep  13175.  entitled 
"Consultation  and  Coordinaticjn  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  requires  EPA 
to  develop  an  ac(  ountable  process  to 
ensure  "meaningful  and  timelv  input  by 
tribal  officials  in  the  development  of 
regulatorv  policies  that  have  tribal 
implications."  These  final  rules  do  not 
ha\e  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governmt'nts,  on  the  relationship 
between  the  Federal  go\f>rnment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus.  Executive  Order  13175  does  not 
applv  to  this  rule. 

(i  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks 

Protection  of  Children  from 
Envircmmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economicalh- 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  mav  have  a 
disproportionate  effect  fin  children.  If 
the  regulator)-  action  meets  both  criteria. 
the  .\gencv  must  evaluate  the 
environmental  health  or  safetv  effects  of 
the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  rules  are  not  subject  to 
Executive  Order  13045  because  they  do 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 

risks. 

//  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

These  rules  are  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22,  2001)  because  it  is  not  a  significant 
regulatorv  actipn  under  Executive  Order 
12866. 


♦ 


/.  National  Technology  Transfer  and 
AdvancemeRt  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards  '  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS.     I 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  these  rules  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Compti-oller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C,  section  804(2).  This 
rule  will  he  effective  December  8,  2003. 

K.  Petitioris  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  5,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  25.  200,1 
Wayne  Nastri. 

Regional  Administrator.  Region  IX. 

■  Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

frillows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  pari  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

■  2.  Section  52.271  is  amended  by 
adding  paragraphs  (b)(5)  and  (b)(6)  and 
(d)  to  read  as  follows: 

§52.271     Malfunction,  startup,  and 
shutdown  regulations. 

*         *         *    _     *         * 

(a)  *    *    * 

(5)  Butte  County  AQMD. 

(i)  Rule  275.  Reporting  Procedures  for 
Excess  Emissions,  submitted  on  May  10, 
1996. 

(6)  Shasta  County  AQMD. 

(i)  Rule  3:10,  E.xcess  Emissions, 
submitted  on  May  10.  1996. 
***** 

(d)  The  following  regulations  are 
disappro\'ed  because  the\-  merelv 
describe  how  state  agencies  intend  to 
apply  their  enforcement  discretion  and 
thus,  if  approved,  the  regulations  would 
have  no  effect  on  the  State 
Implementation  Plan. 

(1)  Antelope  Valley  AQMD. 

(i)  Rule  430.  Breakdown  Provisions, 
submitted  on  Februarv  16.  1999. 

(2)  Kern  Countv  APCD 

(i)  Rule  m,  Equipment  Breakdown, 
submitted  on  Julv  23.  1996. 

(3)  Mojave  Desert  AQMD. 

(i)  Rule  430,  Breakdown  Provisions, 
submitted  on  Januarv  24.  1995. 

[FR  Doc.  03-27848  Filed  1 1-5-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIR0NME^4TAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[FRL-7584-1] 

Water  Quality  Standards;  Withdrawal 
of  Federal  Nutrient  Standards  for  the 
State  of  Arizona 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
amend  the  Federal  regulations  to 
withdraw  water  quality  criteria 
applicable  to  Arizona.  In  1976,  EPA 
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promulgated  Federal  criteria  for 
nutrients  in  Arizona  The  Federal 
criteria  consisted  of  numeric  ambient 
water  quality  criteria  for  nutrients  for 
eleven  river  segments  and  narrativp 
water  quality  criteria  for  nutncnt.^ 
applicable  to  all  surface  waters  in 
Arizona.  Arizona  has  now  adopted  its 
own  numeric  and  narrative  water 
qualify  criteria  for  nutrients,  which  EPA 
has  approved.  Arizona  has  also 
established  and  EPA  has  approved 
implementation  procedures  for  its 
narrativp  nutrient  water  quality  criteria. 
Therefore.  EPA  has  determined  that  the 
Federally  promulgated  c:riteria  for 
Arizona  are  no  longer  needed  and  is 
withdrawing  the  Federal  criteria  for 
nutrients  in  Arizona. 

DATES:  This  rule  is  effective  on 
December  8.  200.3. 

ADDRESSES:  The  supporting  record  for 
this  decision  may  be  inspected  at  EPA 
Region  9,  75  Hawthorne  Street,  Water 
Division,  Clean  Water  Act  Standards 
and  Permits  Office,  San  Francisco.  CA 
94105,  Monday  through  Fridav, 
excluding  legal  holidays,  during  normal 
business  hours  of  9  a.m.  to  5:00  p.m. 
Please  contact  Garv  Sheth.  as  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section,  before  arriving. 

A  copy  of  Arizona's  water  quality 
standards  may  be  obtained 
electronically  from  EPA's  Water  Quality 
Standards  Repository,  at  http:// 
^y^^-w. ppa.gov/vvntprscience/wqs/. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Sheth  at  EPA  Region  9,  Water  Division,' 
Clean  Water  Act  Standards  and  Permits 
Office  (WTR-5).  75  Hawthorne  Street, 
San  Francisco,  CA  94105  (tel:  415-972- 
3516,  fax:  415-947-3545)  or  e-mail  to 
sheth.gary@epa.gov.  or  Kellie  Kubena  at 
EPA  Headquarters.  Office  of  Water 
(4305T),  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460  (tel:  202-566- 
0448.  fax:  202-566-0409)  or  e-mail  to 
kubena. kellie'Siepa. gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Potentially  Regulated  Entities 

No  one  is  regulated  by  this  rule.  This 
rule  merely  withdraws  certain  Federal 
water  quality  criteria  for  nutrients 
applicable  in  Arizona. 

II.  Background 

A.  What  Are  the  Statutory  and 
Regulatory  Requirements  Relevant  to 
This  Action? 

Section  303(c)  (33  U.S.C.  1313(c))  of 
the  Clean  Water  Act  (CWA  or  Act) 
directs  States,  with  oversight  from  EPA, 
to  adopt  water  quality  standards  to 
protect  the  public  health  and  welfare. 
enhance  the  quality  of  water  and  serve 


the  purposes  of  the  Act.  States  are 
required  to  develop  water  quality 
standards  for  waters  of  the  United  States 
within  the  State.  Section  303(c)  and 
EPA's  implementing  regulations  provide 
that  a  water  quality  standard  shall 
include  the  designated  use  or  uses  to  be 
made  of  the  water,  the  water  quality 
criteria  necessary-  to  protect  those  uses, 
and  an  antidegradation  policy.  33  U.S.C. 
1313(t)(2)(A);  40  CFR  131.10-.12.  States 
may  also  include  in  their  water  quality 
standards  policies  generally  affecting 
the  standards'  application  and 
implementation.  40  CFR  131.6(f);  40 
CFR  131.13.  States  are  required  to 
review  their  water  quality  standards  at 
least  once  every  three  years  and.  if 
appropriate,  revise  or  adopt  new 
standards.  33  U.S.C.  1313(c)(2),  States 
are  required  to  submit  the  results  of 
their  reviews  to  EPA.  EPA  then  reviews 
the  States  standards  for  consistency 
with  the  CWA  and  EPA's  implementing 
regulations  at  40  CFR  part  131  and 
approves  or  disapproves  any  new  or 
revised  standards.  33  U,S,C!  1313(c)(3). 
Section  303(c)(4)  of  the  CWA  authorizes 
EPA  to  promulgate  water  quality 
standards  when  necessary  to  supersede 
disapproved  State  water  quality 
standards,  or  in  any  case  where  the 
Administrator  determines  that  new  or 
revised  standards  are  necessary  to  meet 
the  requirements  of  the  CWA, 

EPA  may  issue  a  rule  to  withdraw 
Federal  water  quality  standards 
promulgated  for  a  State  when  the  State 
adopts,  and  EPA  approves.  State  water 
quality  standards  that  meet  the 
requirements  of  the  CWA  and  the 
implementing  Federal  regulations.  That 
is  the  situation  here. 

B.  What  Actions  Have  EPA  and  Arizona 
Taken  in  the  Past  Relating  to  Water 
Quality  Standards  for  Nutrients  in  the 
State? 

In  1976,  EPA  determined  that  water 
quality  standards  for  nutrients 
submitted  by  Arizona  as  of  that  time  did 
not  meet  the  CWA's  requirements.  On 
June  22.  1976,  EPA  promulgated  Federal 
numeric  nutrient  criteria  for  total 
phosphates  applicable  to  eleven  river 
segments  in  Arizona.  Federal  numeric 
nutrient  criteria  for  total  nitrates 
applicable  to  four  waterbodies.  and 
Federal  narrative  nutrient  criteria 
applicable  to  all  surface  waters  of  the 
United  States  in  Arizona.  See  40  CFR 
131.31(a):  41  FR  25000  (June  22,  1976). 
Although  EPA  used  the  phrase  nutrient 
standards  to  describe  the  water  quality 
criteria  for  nutrients  codified  at  40  CFR 
131.31(a).  in  today's  action,  EPA  is 
using  the  more  precise  term  criteria  to 
refer  to  the  Federal  water  quality  criteria 


for  nutrients  in  Arizona  that  EPA  is 
withdrawing. 

Since  EPA's  promulgation  of  nutrient 
water  quality  criteria  in  1976,  EPA  has 
approved  the  numeric  and  narrative 
water  quality  criteria  for  nutrients 
adopted  by  Arizona.  See.  e.g..  EPA's 
Federal  Register  notices  of  approvals  at 
53  FR  4209  (Feb.  12,  1988);  58  FR  62124 
(Nov.  24,  1993);  60  ra  51793  (Oct.  3, 
1995).  Specifically,  in  a  series  of 
actions,  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  adopted, 
and  EPA  approved,  numeric  nutrient 
criteria  for  total  nitrogen  and  total 
phosphorous  applicable  to  specific 
wafer  bodies  in  Arizona.  See  Arizona 
Administrative  Code,  R18-11-109, 
11-110,  and  11-112.  Arizona  has  also 
adopted  and  EPA  has  approved 
narrative  nutrient  criteria  applicable  to 
all  surface  waters  of  the  State.  See 
Arizona  Administrative  Code,  R18-11- 
108.  Arizona's  narrative  nutrient  criteria 
provide  that  "navigable  waters  shall  be 
free  from  pollutants  in  amounts  or 
combinations  that  cause  the  growth  of 
algae  or  aquatic  plants  that  inhibit  or 
prohibit  the  habitation,  growth  or 
propagation  of  other  aquatic  life  or  that 
impair  recreational  uses".  See  Arizona 
Administrative  Code,  R18-11-108.A.5. 

In  January  1996,  ADEQ  established 
implementation  procedures  for  its 
narrative  nutrient  water  quality  criteria 
(see  Arizona's  Implementation 
Guidelines  for  the  Narrative  Nutrient 
Standard  (http://www.sosaz.com/ 
public_services/Title_18/l  8_tabh.htm)}. 
On  April  26,  1996.  EPA  approved  these 
implementation  procedures.  On  May  7, 
1996,  EPA  promulgated  additional 
water  quality  standards  for  Arizona, 
noting  that  the  State  had  identified  its 
own  implementation  procedures  to 
translate  its  narrative  criteria.  See  61  FR 
20686  (May  7,  1996).  Although  EPA  did 
not  specifically  address  the  continuing 
need  for  the  1916  Federal  nutrient 
criteria,  EPA  observed  in  that  notice  that 
Arizona's  numeric  and  narrative 
nutrient  criteria,  as  supplemented  bv 
the  State's  newly  established 
implementation  procedures,  were 
consistent  with  the  CWA.  See  61  FR 
20692  (May  7,  1996).  Consistent  with 
this  earlier  finding,  EPA  has  determined 
that  the  1976  Federal  criteria  for 
nutrients  for  Arizona  waters  are 
redundant  and  no  longer  necessarw  On 
July  30.  2001 .  EPA  proposed  to 
withdraw  the  Federal  water  quality 
criteria  for  nutrients  applicable  to 
.\rizona  surface  waters  at  40  CFR 
131.31(a).  (See  Section  III  for  a 
discussion  of  comments  received).  EPA 
is  now  finalizing  its  decision  to 
withdraw  federally  promulgated 
nutrient  criteria  applicable  to  Arizona. 


I 
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EPA  notes  that  Arizona's  adopted  and 
approved  numeric  water  quality  criteria 
for  nutrients  are  based  on  total 
phosphorous  and  total  nitrogen  whereas 
the  numeric  water  quality  criteria  for 
nutrients  promulgated  by  EPA  in  1976 
are  based  on  total  phosphates  and  total 
nitrates.  Total  phosphorous  and  total 
nitrogen  are  more  encompassing 
measurements  of  the  presence  of  these 
types  of  nutrients  than  total  phosphates 
and  total  nitrates,  for  which  EP.^ 
promulgated  water  quaiitv  criteria  in 
1976,  because  elemental  phosphorous 
and  nitrogen  can  be  present  in  different 
forms  under  different  conditions 
(mcluding.  but  not  limited  to, 
phosphates  and  nitrates).  For  this 
reason.  EPA  currentlv  recommends 
adopting  e;riterid  for  total  phosphorous 
and  total  nitrogen.  See  .Nutrient  Criteria 
Technical  Guidance  Manual:  Lakes  and 
Resenoirs.  EPA-822-B-()()-001; 
Ambient  Water  Quality  Criteria 
Recommendations  Lakes  and 
Reservoirs  in  Nutrient  Ecoregion  U. 
EPA-822-B-()()-007;  Ambient  Water 
Quality  Criteria  Recommendations: 
Rivers  and  Streams  in  Nutrient 
Ecoregion  U.  EPA  822-B-00-015; 
Ambient  Water  Quaiitv  Criteria 
Recommendations:  Rivers  and  Streams 
in  Nutrient  Ecoregion  111.  EPA  822-B- 
00-016.  Although  EPA  is  not  able  to 
directly  compare  Arizona's  nutrient 
criteria  based  on  total  phosphorous  and 
total  nitrogen  with  the  Federallv 
promulgated  criteria  based  on  total 
phosphates  and  total  nitrates,  the  CVVA 
and  EPA's  regulations  at  40  CFR  131,11 
only  require  that  .States  adopt  criteria 
that  are  scientifically  defensible  and 
sufficiently  detailed  to  protect  the 
designated  uses  of  the  waterbodies. 
When  EPA  approved  these  criteria,  EPA 
determined  that  thev  met  this 
requirement  and  adequatelv  protected 
Arizona  waters  from  excess  nutrients 
{the  same  objective  of  the  1976  Federal 
nutrients  water  quaiitv  criteria).  For 
more  detailed  information  on  EPA's 
analysis,  see  EP.^'s  approval  decisions 
contained  in  the  docket  for  this 
rulem.akino 


C.  What  Water  Quality  Standards  Will 
Apply  Now  That  EPA  Is  Withdrawing 
the  Federal  Nutrient  Criteria  in  Arizona? 

The  goal  of  EPA's  1976  rulemaking  in 
Arizona  was  to  establish  water  quality 
criteria  to  protect  the  designated  uses  of 
Arizona  surface  waters.  EPA  withdraws 
federally  promulgated  water  quality 
standards  after  the  State  adopts,  and 
EPA  approves,  water  quality  standards 
that  meet  the  requirements  of  the  CWA 
and  the  implementing  Federal 
regulations.  As  discussed  earlier,  in 
1996,  after  approving  Arizona's  nutrient 
criteria  and  implementation  procedures, 
EPA  determined  that  Arizona's 
standards  met  the  requirements  of  the 
CWA  and  EPA's  implementing 
regulations  and  Federally  promulgated 
nutrient  criteria  were  no  longer 
necessary.  As  a  result  of  today's  action, 
Arizona's  numeric  and  narrative 
nutrient  criteria,  and  the  corresponding 
implementation  procedures  for  the 
narrative  criteria  are  the  applicable 
nutrient  criteria.  Not  affected  by  this 
proposal  are  Federal  water  quality 
standards  codified  at  40  CFR  131.31(b) 
and  (c),  which  among  other  things 
designate  fish  consumption  as  a  use  for 
certain  waters,  and  require 
implementation  of  a  monitoring 
program  regarding  mercury's  effects  on 
wildlife.  These  provisions  remain  in 
effect. 

Table  1  below  displays  the  Federal 
numeric  criteria  for  nutrients  and  the 
State's  corresponding  criteria.  The 
waterbody  segments  listed  in  Table  1 
are  the  waters  for  which  the  Federal 
numeric  nutrient  criteria  being 
withdrawn  today  had  applied.  For 
convenience,  the  Federal  nutrient 
criteria  and  the  corresponding  State 
nutrient  criteria  are  listed  for  each  water 
body.  See  40  CFR  131.31(a).  Because  the 
Federal  and  State  nutrient  criteria  are 
based  on  measurements  of  different 
parameters  (i.e.,  total  phosphates  and 
total  nitrates  versus  total  phosphorous 
and  total  nitrogen),  this  table  does  not 
provide  a  direct  comparison  of  the 
Federal  and  State  nutrient  criteria  but 
rather  describes  how  individual  waters 
that  are  currently  covered  by  the  Federal 
criteria  for  nutrients  will  be  covered  bv 


Arizona's  water  quality  standards.  For 
waterbodies  or  waterbody  segments 
listed  in  rows  4,  8,  9,  and  11,  Arizona 
has  adopted  numeric  nutrient  water 
quality  criteria  for  either  total  nitrogen, 
total  phosphorus,  or  both.  In  addition  to 
the  numeric  nutrient  criteria  in  Table  1 
for  the  listed  stream  segments,  Arizona 
has  adopted  numeric  nutrient  criteria 
for  additional  stream  segments  not 
covered  by  the  Federal  nutrient  criteria. 
Between  1976  and  1996,  EPA  approved 
Arizona's  numeric  nutrient  criteria 
because  the  criteria  were  derived  using 
sound  science  and  are  protective  of  the 
designated  uses  of  those  waters.  Readers 
interested  in  viewing  Arizona's  numeric 
nutrient  criteria  not  listed  in  Table  1 
should  consult  Arizona's  water  quality 
standards (RlS-ll-lOQ,  11-110,  and 
11-112).  Arizona's  water  quality 
standards  can  be  viewed  on  the  EPA 
Office  of  Water  Standards  Repositorv' 
Web  site  at  http://n'w\v.epa.gov/ 
waterscience/ standards/ wqslibrarv/. 

For  waterbodies  or  waterbody 
segments  where  Arizona  has  not 
adopted  any  numeric  nutrient  water 
quality  criteria  to  replace  the  Federal 
numeric  water  quality  criteria  for 
nutrients  (the  waters  listed  in  rows  1,  2, 
3,  5,  6,  7,  and  10),  only  the  State's 
narrative  nutrient  criteria  apply.  In 
1996.  EPA  determined  that  the  narrative 
nutrient  criteria,  in  conjunction  with 
Arizona's  Implementation  Guidelines 
for  the  Narrative  Nutrient  Standard, 
W'ould  provide  the  same  intended  level 
of  protection  as  the  Federal  criteria  bv 
fully  protecting  the  designated  uses  of 
these  waters  because  they  allow  for 
consideration  of  site-specific  water 
quality  information.  Indeed,  when 
necessary,  narrative  criteria  with  the 
appropriate  implementation  procedures 
can  be  used  to  obtain  quantitative 
measures  having  a  greater  degree  of 
precision  and  site  specificity  than  a 
single  numeric  target.  EPA  reviewed 
and  approved  Arizona's  narrative 
nutrient  criteria  and  the  Implementation 
Guidelines  for  the  Narrative  Nutrient 
Standard  as  being  scientifically 
defensible  and  consistent  with  the  CWA 
and  EPA's  implementing  regulations  at 
40  CFR  131.11. 


Table  1.— Federal  Nutrient  Criteria  in  CFR  131.31(a)  and  Arizona  Nutrient  Criteria 


Water  tjody  segment 


1   Colorado  River  from  Utati  lx>rder  to  Willow  Beach  (main  ^em) 

2.  Colorado  River  from  Willow  Beach  to  Parker  Dam  (mam  stem) 

3.  Colorado  River  from  Parker  Dam  to  Impenal  Dam  (main  stem) 


Federal  criteria  at  40  CFR 

131.31  (mg/L)  (mean/90th 

percentile) 


Total 
phosphates 


Total 
nitrates 


Arizona  criteria  (mg/L) 

(mean/90th  percentile/ 

max) 


0.04/0.06 
0.06/0.10 
0.08/0.12 


Total 
phos- 
phorus 


Total 
nitrogen 


4/7  nnc 
5/-  nnc 
5/7     nnc 


nnc 
nnc 
nnc 
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Table  1. -Federal  Nutrient  Criteria  in  CFR  131.31(a)  and  Arizona  Nutrient  Criteria— Continued 


Water  body  segment 


4.  Colorado  River  from  Imperial  Dam  to  Morelos  Dam  fmain  stem) 


5.  Gila  River  trom  New  Mexico  border  to  Sar^  Carlos  Reservoir  (excluding  San  Carlos 
Reservoir 

6  Gila  River  from  San  Carlos  Reservoir  to  Ashurst  Hayden  Dam  (including  San  Car- 
los Resen/oir 

7  San  Pedro  River  

8  Verde  River  (except  Granite  Creek)  !.""!"!""."!!!""!!!!!!'"" 


9-  Salt  River  above  Roosevelt  Lake 


10  Santa  Cruz  River  from  international  boundary  near  Nogales  to  Sahuarita 
11.  Little  Colorado  River  above  Lvman  Reseri/oir 


Fede'al  cntena  at  40  CFR 

131  31  irng'Li  (meaa90tr. 

percentile) 


Anzona  cntena  (mg/l.) 

(mean/90th  percentile/ 

max) 


Total 
phosphates 


Total 
nitrates 


Total 
phos- 
phorus 


Total 
mtrogen 


0.10/0.10 

0.50/0.80 

0. 30/050 

0.30/0.50 
0.20/0.30 

0.20/0.30 

0.50/0.80 
0.30/0.50 


5/7     nnc/0.33/ 

nnc. 
-/-    nnc 


-/-    nnc 


nnc/2.50/nnc 

NA 

NA 


-/-  I  nnc NA 

-/-    0.10/0.30/       NA 

1.00. 
-/-     0.12/0  30        NA 

1.00. 

-I-    nnc I  NA 

-/-    0.20/0.30/    '  NA 

0.75. 


-     No  Federal  numeric  nutrient  criteria  were  promulgated, 

mT    Jda  State  s  narrative  nutnent  water  Quality  cntena  apply  in  conjunction  with  the  State  s  implementation  procedures 
^IZrJntJ^r  ""^l  '"';'^°^,^  '^^  State  s  nutrient  cntena  for  total  nitrogen  for  these  waters  because  these  waters  were  not  subiect  to  the  1976 
Federal  numenc  nutnent  watei  quality  cntena  for  total  nitrates.  auujci,i  lu  me   la^o 


D.  What  Current  Efforts  Are  Underway 
To  Further  Protect  Wafers  From 
Excessive  Nutrients? 

In  the  time  since  EPA  approved 
Arizona's  nutrient  criteria.  EPA  has 
developed  uaterbody  specific  technical 
guidance  manuals  for  deriving  numeric 
nutrient  criteria  as  well  as  waterbody 
and  ecoregion  specific  criteria 
recommendations.  For  freshwaters.  the 
guidance  recommends  that  States 
address  total  nitrogen,  total 
phosphorous,  chlorophvll-a.  and 
turbidity  when  developing  nutrient 
criteria  to  protect  designated  uses.  EPA 
has  also  published  recommended 
ecoregion-specific  nutrient  water  quality 
criteria  for  States  to  use  as  starting 
points  in  adopting  water  quality 
standards  (see  66  PR  1671 .  January  9, 
2001).  This  information  may  be  found  at 
http://iuv-\\'. epa.gov/ost/standards/ 
nutrient.html.  EP.-\'s  criteria  documents 
include  nutrient  water  quality  criteria 
recommendations  for  rivers  and  streams 
and  for  lakes  and  reservoirs  within 
Arizona.  When  EPA  determined  that 
Arizona's  nutrient  criteria  were 
consistent  with  the  CVVA  and  protective 
of  designated  uses,  EPA  did  not  have 
numeric  nutrient  criteria 
recommendations.  EPA  is  currently 
withdrawing  the  Federal  nutrient 
criteria  applicable  to  eleven  waters  in 
the  State  of  Arizona  because  EPA 
determined  that  .Arizona's  nutrient 
criteria  are  as  protective  as  the  federally 
promulgated  nutrient  criteria  for  those 
waters.  .Arizona  is  currently  working  on 
a  nutrient  criteria  plan  to  develop  and 
adnjit  numeric  nutrient  criteria  for  all  of 


its  waters  based  on  EPA's  most  current 
guidance.  EPA  will  work  with  Arizona 
to  revise  the  State's  water  quality 
standards  where  recent  information 
shows  new  or  revised  nutrient  criteria 
are  necessary  to  better  protect  its 
designated  uses. 

III.  Response  to  Comments 

EPA  received  comments  from  the 
Environmental  Management  Division  of 
the  International  Boundary  and  Water 
Commission  United  States  and  Mexico. 
Office  of  the  Commissioner  (United 
States  Section)  and  from  the  Water 
Quality  Division.  Arizona  Department  of 
Environmental  Quality,  both  supporting 
EPA's  action  to  withdraw  Federal 
nutrient  criteria.  These  comments  have 
been  included  in  the  Administrative 
Record. 

EPA  also  received  a  comment  from 
Pima  County  Wastewater  Management 
Department  that  supports  the 
withdrawal  of  the  Federal  numeric 
criteria,  but  opposes  EPA's  proposal  to 
also  withdraw  the  Federal  narrative 
criteria  in  Arizona  until  that  time  when 
the  State  completes  its  planned 
narrative  nutrient  implementation 
guideline  stakeholder  and  rulemaking 
process.  EPA  appreciates  the 
commenter's  support  for  withdrawing 
the  Federal  numeric  criteria,  but 
disagrees  that  it  should  maintain  the 
Federal  narrative  criteria  as  requested 
by  the  commenter.  As  noted  earlier. 
EPA  approved  Arizona's 
Implementation  Guidelines  in  1996. 
This  approval  was  based  on  EPA's 
determination  that  these  guidelines 
satisfy  the  requirements  of  EPA's 


regulations  that  States  provide 
information  addressing  the 
implementation  of  State  narrative 
criteria.  EPA  recognizes  that  ADEQ  is  in 
the  process  of  developing  revised,  eco- 
region specific  implementation 
procedures  for  the  narrative  nutrients 
standard.  This  laudable  effort,  however, 
does  not  change  the  fact  that  Arizona 
presently  has  nutrient  implementation 
procedures  that  meet  the  requirements 
of  the  Act.  Therefore.  EPA  believes  that 
there  is  no  reason  for  it  not  to  withdraw- 
both  numeric  and  narrative  nutrient 
criteria  at  the  present  time. 

IV   Statut()r\  and  F\e(uti^f■  Order 
Reviews 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Rexiew 

This  action  withdraws  Federal 
requirements  applicable  to  Arizona  and 
imposes  no  regulatory  requirements  or 
costs  on  any  person  or  entity,  does  not 
interfere  with  the  action  or  planned 
action  of  another  agency,  cmd  does  not 
have  any  budgetary  impacts  or  raise 
novel  legal  or  policy  issues.  Thus,  it  has 
been  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  (58 
FR  51735.  October  4.  1993)  and  is 
therefore  not  subject  to  the  Office  of 
Management  and  Budget  (OMB)  review, 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  because  it  is 
administratively  withdrawing  Federal 
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requirements  that  no  longer  need  to 
applv  to  Arizona. 

C.  Regulatory-  Flpxihility  Act 

The  Reguldtorv  Flexibility  Act  (RFA) 
(.5  use.  601  et  seq).  as  amended  by  the 
Small  Bu.siness  Regulatory  Enforcement 
Fairne.ss  Act  of  1996.  generaih'  requires 
an  agency  to  prepare  a  reguiatt)ry 
flexibility  analysis  of  a  rule  that  is 
subject  to  notice  and  comment 
rulemaking  requirements  under  the 
.\dministrative  Procedure  Act  or  anv 
other  statute  unless  the  agencv  certifies 
that  the  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
imposes  no  regulator\-  requirem.ents  or 
costs  on  anv  small  entity.  Therefore.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D  L'nfundfd  Mandates  Reform  Act 

Title  111  uf  the  rnfunded  Mandates 
Reform  Act  (UMR.-\)  (Pub.  L,  104-4) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  Tribal,  and 
local  governments  and  the  private 
sector.  Today's  rule  contains  no  Federal 
mandates  {under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State.  Tribal,  or  local  governments  or 
the  private  sector  because  it  imposes  no 
enff]r(:eable  duty  on  any  of  these 
entities.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  UMRA  sections 
202  and  205  for  a  written  statement  and 
small  government  agencv  plan. 
Similarly.  EPA  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments  and 
is  therefore  nut  subject  to  UMRA  section 
203. 

E.  Executive  Order  I.UJ2 — Federalism 

Executivi'  Order  13132,  entitled 
"Federalism"  (64  FR  432.55.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure  State  and 
local  government  officials  have  an 
opportunity  to  provide  mput  in  the 
development  of  regulatory  policies  that 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments.  This  rule 
imposes  no  regulatory  requirements  or 
costs  on  anv  State  or  local  governments; 
therefore,  it  does  not  have  federalism 
implications  under  Executive  Order 
13132. 


F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Again,  this  rule  imposes  no  regulatory 
requirements  or  costs  on  any  Tribal 
government.  It  does  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000). 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997),  " 
because  it  is  not  economically 
significant  and  EPA  has  no  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  action 
present  a  disproportionate  risk  to 
children. 

H.  Executive  Order  13211 — Actions 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv'  Supply,  Distribution,  or  Use"  (66 
FR  28'355,  May  22,  2001).  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  because  this  rule 
does  not  involve  technical  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  and  will  be 
effective  on  December  8.  2003. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection,  Indians- 
lands.  Intergovernmental  Relations, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated:  October  30,  2003. 
Marianne  Lamont  Horinko. 

.■\cting  Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  1 31  is  amended  as  follows; 

PART  131— WATER  QUALITY 
STANDARDS 

■  1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

.Authority:  33  U.S.C.  1251  et  seq. 

§131.31     [Amended] 

■  2.  .Section  131.31  is  amended  by 
removing  and  reserving  paragraph  (a). 

[FR  Doc.  03-27948  Filed  11-5-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
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Water  Quality  Standards;  Withdrawal 
of  Federal  Aquatic  Life  Water  Quality 
Criteria  for  Copper  and  Nickel 
Applicable  to  South  San  Francisco 
Bay,  CA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action;  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Federal  regulations  to  withdraw  aquatic 
life  water  quality  criteria  for  copper  and 
nickel  applicable  to  south  San  Francisco 
Bay,  California.  South  San  Francisco 
Bay  is  the  area  of  San  Francisco  Bay  that 
is  located  south  of  the  Dumbarton 
Bridge.  On  May  18.  2000.  EPA 
promulgated  Federal  regulations 
establishing  water  quality  criteria  for 
priority  toxic  pollutants  for  the  State  of 
California,  since  the  State  had  not 
complied  with  the  Clean  Water  Act. 
This  regulation  is  known  as  the 
"California  Toxics  Rule  '  or  "CTR."  On 
December  17,  2002,  the  State  of 
California  completed  its  adoption 
process  to  incorporate  copper  and 
nickel  aquatic  life  water  quality  criteria 
for  south  San  Francisco  Bay.  The  State 
of  California  calls  these  criteria  site- 
specific  water  quality  objectives  or  site- 
specific  objectives.  On  [anuarv  9,  2003, 
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the  State  submitted  the  site-specific 
objectives  to  EPA  Region  9  for  review 
and  approval.  On  January  21.  200,'3.  EPA 
Region  9  approved  the  copper  and 
nickel  aquatic  life  site-specific 
objectives  for  south  San  Francisco  Bav 
Since  the  State  of  California  now  has 
aquatic  life  site-specific  objectives, 
effective  under  the  Clean  Water  Act 
(CWA).  for  copper  and  nickel  for  south 
San  Francisco  Bav.  EPA  has  determined 
that  the  federallv-promulgated  copper 
and  nickel  aquatic  life  criteria  are  no 
longer  needed  for  south  San  Francisco 
Bay.  On  June  25.  2003.  EPA  requested 
comment  on  its  proposed  action  to 
withdraw  copper  and  nickel  criteria 
applicable  to  the  south  San  Francisco 
Bay  from  the  CTR.  EPA  did  not  receive 
any  adverse  comments  concerning 
EPA's  proposal  to  withdraw  the  copper 
and  nickel  aquatic  life  criteria 
applicable  to  south  San  Francisco  Bav 
from  the  CTR  and  is  therefore 
publishing;  this  final  rule. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  6,  2003. 
ADDRESSES:  The  public  docket  for 
todciv  .-  liiial  rule  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  9,  75 
Hawthorne  Street.  San  Francisco. 
California  94105.  between  the  hours  of 
8  a.m.  and  4:30  p.m.  For  access  to  the 
public  docket,  call  Diane  E.  Fleck  at 
415-972-3480  or  Nancy  Yoshikawa  at 
415-972-3535  for  an  appointment.  A 
reasonable  fee  may  be  charged  for 
photocopies.  The  public  docket  mav 
also  be  viewed  electronicallv  by 
following  the  instructions  as  provided 
under  "How^  to  Obtain  Copies  of  This 
Document  and  Other  Kelated 
Information  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Fleck.  P.E.,  Esq.  (VVTR-2)  or 
Nancy  Yoshikawa  (VVTR-5)  at  U.S.  EPA 
Region  9.  Water  Division,  75  Hawthorne 
Street,  San  Francisco.  CA  94105  (tel: 
415-972-3480  or  415-972-3535, 
respectively,  fax:  415-947-3537  or  415- 
974-3545,  respectively)  or  e-mail  at 
FIeck.Diane@EPA.gov  or 
Yoshikawa.Nancy@EPA.gov.  For  general 
or  administrative  questions,  please 
contact  Manjali  Vlcan  at  U.S.  EPA 
Headquarters.  Office  of  Water.  1200 
Pennsylvania  Avenue.  NVV.. 
Washington,  DC  20460  (tel:  202-566- 
0373.  fax:  202-566-0409)  ore-mail  at 
Vlcan. Maniali@EPA.sm\ 

SUPPLEMENTARY  INFORMATION: 

Effective  Date 

EPA  is  making  this  final  rule  effective 
upon  publication.  Under  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(d)(3),  agencies  must  generally 


publish  a  rule  notless  than  :m  davs  prior 
to  the  effective  date  of  the  rule  except 
as  otherwise  provided  for  bv  the  Agency 
for  good  cause  found  and  published 
with  the  rule.  The  purpose  of  the  30-day 
waiting  period  is  to  give  affected  parties 
d  reasonable  time  to  adjust  their 
behavior  before  the  final  rule  takes 
effect.  See  Omnipoint  Corp.  v.  F.C.C..  78 
F.3d  620.  630-631  (D.C.  Cir.  1996); 
Rivprbend  Farms.  Inc.  v.  Madigan,  958 
F.2d  1479.  1485  {9th  Cir.  1992). 

In  this  instance.  EPA  finds  good  cause 
to  make  the  final  rule  effective  upon 
publication.  In  order  to  find  good  cause. 
an  Agency  needs  to  find  that  the  30-day 
period  would  be:  (1)  Impracticable,  (2) 
unnecessary,  or  (3)  contrary  to  the 
public  interest.  Here  EPA  is  relying  on 
the  third  reason  to  support  its  finding  of 
good  cause. 

EPA  finds  that,  in  this  instance, 
waiting  30  days  to  make  the  rule 
effective  is  contrary'  to  public  interest. 
As  explained  in  this  preamble,  both  the 
California  Toxics  Rule  copper  and 
nickel  criteria  and  California's  copper 
and  nickel  site-specific  objectives, 
approved  by  EPA  on  January  21,  2003, 
apply  to  the  south  San  Francisco  Bay. 
Therefore,  it  may  be  unclear  w  hich 
standards  are  the  appropriate 
benchmarks  when  making  permitting 
and  CWA  section  303(d)  impaired 
waters  listing  decisions.  Since  a  30-day 
delay  in  effectiveness  of  this  rule  would 
unnecessarily  extend  this  potential 
confusion  when  making  water 
management  decisions.  EPA  has 
determined  that  it  would  be  in  the 
public  interest  to  make  this  rule 
effective  immediately 

Potentially  Regulated  Entities 

No  one  is  regulated  by  this  final  rule. 
This  final  rule  merely  withdraws 
Federal  copper  and  nickel  aquatic  life 
w-ater  quality  criteria  applicable  to  south 
San  Francisco  Bay,  California. 

How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0015. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosuie  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  under,  "Water 
Quality  Standards:  Withdrawal  of 


Federal  Aquatic  Life  Water  Quality 
Criteria  for  Copper  and  Nickel 
Applicable  to  South  San  Francisco  Bay. 
California,"  at  U.S.  EPA  Region  9,  Water 
Division.  75  Hawthorne  Street.  San 
Francisco.  California  94105,  phone; 
415-972-3480.  This  Docket  Facility  is 
open  from  8:30  a.m.  Pacific  time  to  4:30 
p.m.  Pacific  time,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  maybe  charged  for 
copies. 

2.  Electrnnit  .\ccess.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  -.llvt'vrw.  epa  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
EJockets  at  httpJ /w'ww.epa.goi'/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronicallv. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  California 
docket  facility  identified  earlier.  Once 
in  the  system,  select  "search."  then  key 
in  the  appropriate  docket  identification 
number. 

Background 

On  May  18,  2000.  EPA  promulgated  a 
final  rule  known  as  the  "California 
Toxics  Rule"  or  "CTR"  to  establish 
numeric  water  quality  criteria  for 
priority  toxic  pollutants  for  the  State  of 
California,  since  the  State  had  not 
complied  fullv  with  section  303(c)(2)(B) 
of  the  Clean  Water  Act  (CWA)  (65  FR 
31682).  The  criteria,  codified  at  40  CFR 
131.38,  became  the  applicable  water 
quality  criteria  in  California  effective 
May  18,  2000.  for  all  purposes  and 
programs  under  the  CWA. 

EPA  acknowledged  in  the  preamble  to 
the  CTR  that  the  State  of  California  was 
working  to  satisf\-  the  requirements  of 
CWA  section  303(c)(2)(B)  and 
anticipvated  that  the  Agency,  once  the 
State  submitted  its  water  quality 
standards  to  EPA,  would  approve  the 
State-adopted  water  quality  criteria  for 
pollutants  included  in  the  CTR  (65  FR 
31684.  May  18.  2000).  The  State  of 
California  calls  these  criteria  site- 
specific  water  quality  objectives  or  site- 
specific  objectives.  The  water  quality 
standards  program  was  developed  with 
an  emphasis  on  State  primacy.  Although 
in  the  CTR  EPA  promulgated  toxic 
criteria  for  the  State  of  California.  EPA 
prefers  that  States  maintain  primacv, 
revise  their  own  standards,  and  achieve 
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full  compliance  (see  57  FR  60860, 
December  22.  1992). 

Under  the  procedures  set  out  in  the 
National  Toxics  Rule,  published 
December  22.  1992  (see  57  FR  60860. 
December  22.  1992).  and  referenced  in 
the  CTR,  when  a  State  adopts  and  EPA 
approves  water  quality  criteria  that  meet 
the  requirements  of  the  CVVA.  EPA  will 
issue  a  rule  amending  the  Federal 
regulations  to  withdraw  the  Federally 
applicable  criteria.  If  the  State's  criteria 
are  no  less  stringent  than  the 
promulgated  Federal  criteria.  EPA  will 
withdraw  its  criteria  without  notice  and 
comment  rulemaking  because  additional 
comment  is  unnecessary.  However,  if  a 
State  adopts  criteria  that  are  less 
stringent  than  the  Federallv- 
promulgated  criteria,  but  that  in  the 
Agency's  judgement  fully  meet  the 
requirements  of  the  Act.  EPA  will 
pro\ide  an  opportunitx'  for  public 
comment  before  withdrawing  the 
Federally  promulgated  criteria.  As 
described  in  detail  below  under  "Site- 
Specific  Aquatic  Life  Objectives  for 
Copper  and  Nickel.  '  the  State  of 
California  recently  adopted  copper  and 
nickel  aquatic  life  site-specific 
objectives  for  the  south  San  Francisco 
Bav  which  EPA  subsequently  approved. 

On  fune  25,  2003.  EPA  requested 
comment  on  its  proposed  action  to 
withdraw  copper  and  nickel  criteria 
applicable  to  the  south  San  Francisco 
Bay  from  the  CTR  and  received  no 
adverse  comments  on  the  proposal  (68 
FR  37926.  June  25.  2003). 

Site-Specific  .\quatic  Life  Objectives  for 
Copper  and  Nickel 

On  May  22.  2002,  the  California 
Regional  Water  Quality  Control  Board, 
San  Francisco  Bay  Region,  adopted  site- 
specific  water  quality  objectives  for 
nickel  and  copper  to  protect  aquatic  life 
in  the  south  San  Francisco  Bav.  On 
October  17,  2002.  the  State  Water 
Resources  Control  Board  approved  the 
site-specific  objectives  for  copper  and 
nickel  in  the  lower  south  San  Francisco 
Bay.  On  December  17,  2002,  the  State  of 
California  completed  its  adoption 
process  to  inco/porate  copper  and 
nickel  aquatic  life  water  quality  criteria 
for  south  San  Francisco  Bay.  On  January 
9,  2003,  the  SVVRCB  submitted  the  site-' 
specific  objectives  Kj  EP.A  Region  9  for 
review  and  approval. 

The  saltwater  aquatic  life  water 
quality  criteria  for  dissolvedcopper 
contained  in  the  CTR  table  at  40  CFR 
131,:i8(b)(l)  are:  4,8  ug/1  acute 
(exposure  for  a  short  period  of  time)  and 
3.1  ug/1  chronic  (exposure  for  an 
extended  [4  day]  period  of  time).  The 
saltwater  aquatic:  life  water  quality 
criteria  for  dissolved  nickel  contained  in 


the  CTR  table  at  40  CFR  131.38(h)(1)  are: 
74  ug/1  acute  (exposure  for  a  short 
period  of  time)  and  8.2  ug/1  chronic 
(exposure  for  an  extended  (4  day)  period 
of  time).  Both  the  copper  and  nickel 
criteria  are  further  expressed  as  a 
function  of  the  water-effect  ratio  (WER). 
The  WER  in  the  CTR  is  assumed  to  be 
1  for  all  applicable  pollutants  but  may 
be  otherwise  defined  by  the  State  using 
appropriate  procedures  (see  65  FR 
31718). 

The  aquatic  life  water  quality 
objectives  for  dissolvedcopper  adopted 
by  the  State  of  California  and  approved 
by  EPA  for  south  San  Francisco  Bay  are: 
10.8  ug/1  acute  (exposure  for  a  1  horn- 
average  period  of  time)  and  6.9  ug/1 
chronic  (exposure  for  a  4  day  average 
period  of  time).  The  aquatic  life  water 
quality  objectives  for  dissolvednickel 
adopted  by  the  State  of  California  and 
approved  by  EPA  for  south  San 
Francisco  Bay  are:  62.4  ug/1  acute 
(exposure  for  a  1  hour  average  period  of 
time)  and  11.9  ug/1  chronic  (exposure 
for  a  4  day  average  period  of  time). 

EPA  recognizes  that  three  out  of  the 
four  California  criteria  for  copper  and 
nickel  are  less  stringent  than  the 
Federally  promulgated  criteria  in  the 
CTR.  However,  the  site-specific 
objectives  were  developed  from  the 
results  of  a  number  of  detailed  studies 
and  technical  reports  that  were  the 
subject  of  technical  peer  review  and 
were  part  of  the  collaborative 
stakeholder  process  known  as  the 
"Santa  Clara  Basin  Watershed 
Management  Initiative."  Based  on  this 
additional  information,  EPA  determined 
that  these  adopted  criteria  are  fully 
protective  of  the  aquatic  life  designated 
uses  of  California's  waters  in  the  south 
San  Francisco  Bay  and  meet  the 
requirements  of  the  Clean  Water  Act. 
EPA  approved  California's  water  quality 
objectives  on  January  21,  2003. 
Therefore.  EPA  has  determined  that  the 
Federal  aquatic  life  water  quality 
criteria  for  copper  and  nickel  in  these 
waters  are  no  l»nger  necessary. 

Because  three  out  of  the  four 
California  criteria  for  copper  and  nickel 
are  less  stringent  than  the  Federally 
promulgated  criteria,  on  June  25,  2003, 
EPA  requested  comments  on  its 
proposed  action  to  withdraw  copper 
and  nickel  criteria  from  the  CTR.  On 
luly  25.  2003,  EPA  received  two  letters 
in  support  of  the  proposed  withdrawal 
action.  No  other  comments  were 
received  regarding  the  proposed  action. 
EPA  is  therefore  publishing  this  final 
rule  to  withdraw  the  copper  and  nickel 
aquatic  life  criteria  for  south  San 
Francisco  Bay  from  the  CTR. 


Statutory  and  Executive  Order  Reviews 

1.  Executive  Order  12866— Regulatory 
Planning  and  Review 

This  action  withdraws  specific 
Federal  requirements  applicable  to 
south  San  Francisco  Bay.  California  and 
imposes  no  regulatory  requirements  or 
costs  on  any  person  or  entity,  does  not 
interfere  with  the  action  or  planned 
action  of  another  agency,  and  does  not 
have  any  budgetary  impacts  or  raise 
novel  legal  or  policy  issues.  Thus,  it  has 
been  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  (58 
FR  51735,  October  4.  1993)  and  is 
therefore  not  subject  to  Office  of 
Management  and  Budget  (0MB)  review. 

2.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 
because  it  is  admini.strativelv 
withdrawing  Federal  requirements  that 
no  longer  need  to  apply  to  south  San 
Francisco  Bay.  California. 

3.  Regulator}'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.].  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  requires 
an  agency  to  prepare  a  regulatory 
fie.xibility  analysis  of  a  rule  that  is 
subject  to  notice  and  comment 
.rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agencv  certifies 
that  the  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
imposes  no  regulatory  requirements  or 
costs  on  any  small  entity.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

4.  Unfunded  Mandate  Reform  Act 

Title  III  of  the  Unfunded  Mandates 
Reform  Act  (UMR.\)  (Pub.  L.  104-4) 
establishes  requirements  for  Federal 
agencies  tn  assess  the  effects  of  their 
regulatory  actions  on  State,  Tribal  and 
local  governments  and  the  private 
sector.  Today's  final  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Tribal,  or  local  governments  or 
the  private  sector  because  it  imposes  no 
enforceable  duty  on  anv  of  these 
entities.  Thus,  today's  final  rule  is  not 
subject  to  the  requirements  of  UMRA 
section  202  and  205  for  a  written 
statement  and  small  government  agency 
plan.  Similarly.  EPA  has  determined 
that  this  final  rule  contains  no 
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regulatory  requirements  that  might 
.significantly  nr  uniquelv  affect  small 
governments  and  is  therefore  not  subject 
to  UMR.^  section  203. 

5.  Executive  Order  13132— Federalism 

Executive  Order  131.32,  entitled, 
Federalism  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure  State  and 
local  government  officials  have  an 
opportunity  to  provide  input  in  the 
development  of  regulatory  policies  that 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments.  This  final  rule 
imposes  no  regulatory  requirements  or 
costs  on  any  State  or  local  governments; 
therefore,  it  does  not  have  Federalism 
implications  under  Executive  Order 
13132. 

6.  Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Again,  this  final  rule  imposes  no 
regulatory  requirements  or  costs  on  any 
Tribal  government.  It  does  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000). 

7.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  final  rule  is  not  subject  to 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997).  " 
because  it  is  not  economically 
significant,  and  EPA  has  no  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  action 
present  a  disproportionate  risk  to 
children. 

8.  Executive  Order  13211— Actions  That 

Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  final  rule  is  not  subject  to 
Executive  Order  13211,  entitled 

"Actions  Concerning  Regulations  That 
Significantly  .effect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  because  it  is  not  a  significant' 
regulatory  action  under  Executive  Order 
12866. 


9.  National  Technology  Transfer  and 
Advancement  Act 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  because  this  rule 
does  not  involve  technical  standards. 

10.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule'  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  November  6.  2003. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection,  Indians- 
lands,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated:  October  .30.  2003. 
Marianne  Lament  Horinko, 
Acting  Administrator. 

m  For  the  reasons  set  out  in  the  preamble. 
40  CFR  part  131  is  amended  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

■  1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

Subpart  D— [Amended] 

■  2.  Section  13 1.38(b)(1)  is  amended  by 
revising  Footnote  b.  to  read  as  follows: 

§131.38     Establishment  of  numeric  criteria 

for  priority  toxic  pollutants  for  the  State  of 

California. 

'  •  *  ♦  * 

(b)(1)*    *    * 

Footnotes  to  Table  in  Paragraph  (b)(1): 
***** 

b.  Criteria  apply  to  California  waters 
except  for  those  waters  subject  to 
objectives  in  Tables  III-2A  and  III-2B  of 
the  San  Francisco  Regional  Water 
Quality  Control  Board's  (SFRWQCB) 
1986  Basin  Plan  that  were  adopted  by 
the  SFRWQCB  and  the  State  Water 


Resources  Control  Board,  approved  by 
EPA.  and  which  continue  to  appK    For 
copper  and  nickel,  criteria  apply  to 
California  waters  except  for  waters 
south  of  Dumbarton  Bridge  in  San 
Francisco  Bay  that  are  subject  to  the 
objectives  in  "the  SFRWQCB's  Basin  Plan 
as  amended  bv  SFRWQCB  Resolution 
R2-2002-O06i,  dated  May  22,  2002,  and 
approved  by  the  State  Water  Resources 
Control  Board.  EPA  approved  the 
aquatic  life  site-specific  objectives  on 
January  21.  2003.  The  copper  and  nickel 
aquatic  life  site-specific  objectives 
contained  in  the  amended  Basin  Plan 
apply  instead. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 


[FRL-7583-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Gurley 
Pit  Superfund  Site  from  the  National 
Priorities  List. 


summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
deletion  of  the  Gurley  Pit  Superfund 
Site  (Site),  located  two  miles  north  of 
Edmondson.  Arkansas,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300, 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA)  of  1980,  as  amended.  The 
EPA  and  the  State  of  Arkansas,  through 
the  Arkansas  Department  of 
Environmental  Quality,  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate. 

EFFECTIVE  DATE:  November  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  K  Frdnke.  Remedial  Project 
Manager  (RPM).  U.S.  EPA  Region  6 
(6SF-AP).  1445  Ross  Avenue.  Dallas. 
TX  75202-2733,  (214)  665-8521  or  1- 
800-533-3508  (/ranA:e.emes<@epa.gov). 
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SUPPLEMENTARY  INFORMATION:  The  site  to 

be  dolftpd  from  tht-  \PI.  i,s:  Gurlev  Pit 
Superfund  Site,  Edmundsun,  Arkansas. 

A  Notice  of  Intent  to  Delete  for  this 
Sitp  was  published  in  the  Federal 
Register  on  Julv  28,  2003  (BH  FR  44270). 
The  closing  date  fur  comments  on  the 
Notice  of  hitent  to  Delete  was  Augu.st 
27.  2003.  No  comments  were  received, 
and.  therefore.  EPA  has  not  prepared  a 
Res  pons  i\eness  .Summary. 

The  EPA  identifies  sites  that  appear  to 
[iresent  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
>ites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Secti(3n  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL, 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liabilitv  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

En\  ironmental  protectif)n.  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  September  30.  2603, 
Lawrence  Starfield. 
Deputy  Regional  Administrator.  Region  6. 

■  For  the  reasons  set  out  in  the  preamble, 
40  (T'R  part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

■  1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C, 
1321(c)(2);  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p. 351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp,,  p,  193, 

.\ppendix  B — [Amended] 

■  2  Table  1  of  Appendix  B  to  part  300 

IS  amended  bv  removing  the  entry  for  the 
Gurlev  Pit  site  in  Edmondson,  Arkansas, 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Eniergency  Management 
Agency 

44  CFR  Part  64 
[Docket  No.  FEMA-7819] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
.Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Final  mle. 


summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  communitv  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp,")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Grimm.  Mitigation  Division,  500  C 
Street,  SW,,  Room  412,  Washington.  DC 
20472,  (202)  646-2878. 
SUPPLEMENTARY  INFORMATION:  The  NFTP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
othenvise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.:  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutor\'  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 


will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  communitv.  However, 
some  of  these  communities  mav  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIR.M).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  mav  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  .Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  262(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U,S,C, 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the     ^ 
communities  listed  on  the  date  shown  ' 
in  the  last  column.  The  .Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary-  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  E.xecutive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations,  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory-  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968.  as  amended,  42  U.S.C.  4022, 
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prohibits  flood  insurance  coverage 
unless  an  appropriate  public  bod\ 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutorv 
requirements,  and  after  the  effective 
date,  flood  insurance  wdl  no  longer  be 
available  in  the  communities  unless 
thev  take  remedial  action. 

Regulatory-  Classification  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3{f]  of 
Executive  Order  12866  of  .September  30. 
1993.  Regulatorv  Planning  and  Review, 
58  FR  51735. 


Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  October  26, 
1987.  3  CFR.  1987  Comp.:  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991.  56  FR 
55195,  3  CFR.  1991  Comp.;  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Fioodplains. 


■  Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

■  1  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;p.  329;  E.O.  12127,  44  FR  19367 
3  CFR,  1979  Comp.;  p.  376. 

§64.6    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Region  IV 

Mississippi     Pucketl     Township    of.    Rankin 
County. 

Region  V 

Illinois' 

Alorton.  Village  of   St   Clair  County 

Belleville,  City  of,  St  Clai--  County  

Brooklyn.  Village  of,  St   Clair  County  .... 

Cahokia,  Village  of,  St   Ciair  County  

Caseyville,  Village  of,  St  Clair  County 

Centreville,  City  of   St  Clair  County 

Dupo,  Village  of   St   Clair  County  

East  Carondelet.   Village   of    St    Clair 

County 
East  St,  Louis.  City  of,  St  Ciair  County 

Fairmor^t    City      Village    of,     St     Clair 

County 
Fairview  Hgts  ,  Cit>  of   St   Clair  County 

Fayetteville,  Village  of,  St  Clair  County 

Freeburg,  Village  of,  St,  Clair  County  ... 

Mascoutah.  City  of.  St   Ciair  County  

Monmouth,  City  of,  Warren  County 

New  Athens.  Village  of,  St  Clair  County 

O'fallon.  City  of.  St   Clair  Counry  

Sauget,  Village  of,  St  Clair  County  

Shiloh,  Village  of,  St   Clair  County  

Smithton,  Village  of.  St  Clair  County  .... 

St   Clair  County.  Unincorporated  Areas 

St,  Libory,  Village  of.  St.  Clair  County  .. 


Community 

No, 


Effective  date  autbonzation 'cancellation  of 
sale  of  flood  insurance  m  community 


Current  effective 
map  date 


280147  I  May  22,  1987,  Emerg.:  Dec.  1.  1990.  Reg.;  11/5/03 
Nov.  5.  2003  Susp 


170617 

170618 

170619 

170620 

170621 

170622 

170624 

170625 

170626 

170627 

170895 

170628 

170790 

170630 

170676 

170632 

170633 

170635 

171043 
170892 

170616 

170634 


Apr.  26.  1974.  Emerg  ,  June  4.  1980    Reg. 

Nov.  5,  2003.  Susp 
July  5,  1973,  Emerg,.  Nov    19.  1980    Reg 

Nov.  5.  2003,  Susp 
May  1,  1974.  Emerg  .  Mar   28.  1980.  Reg.: 

Nov.  5,  2003   Susp 
Oct.  4.  1973,  Emerg.:  Oct    17,  1978.  Reg.; 

Nov.  5,  2003,  Susp 
Apr     26.    1973.    Emerg,:    Mar     16.    1981. 

Reg.:  Nov  5.  2003,  Susp 
May  16,  1973,  Emerg.:  Mar,  4,  1980.  Reg.; 

Nov.  5.  2003.  Susp 
May  29,  1973,  Emerg,,  Feb   4.  1981    Reg,: 

Nov.  5.  2003.  Susp 
Feb.  15.  1974,  Emerg,,  Mar    2    1981    Reg: 

Nov   5,  2003.  Susp. 
May  1.  1973,  Emerg:  Nov    i     1979    Reg,: 

Nov.  5.  2003.  Susp 
July  29,  1975.  Emerg..  Mar,  28    1980   Reg,: 

Nov.  5,  2003.  Susp 
Jan.  14,  1975,  Emerg  :  July  3,  1978.  Reg.. 

Nov.  5,  2003.  Susp 
Mav    12.    1976.    Emerg,:    June    15 

Reg,:  Nov,  5,  2003.  Susp, 
Mar     24.    1976,    Emerg:    Ja-     -0 

Reg.:  Nov   5,  2003.  Susp 
May  1,  1974.  Emerg  :  June  15.  1981    Reg  : 

Nov.  5,  2003.  Susp 
April    11,    1975.    Emerg.    Sep     30,    1988, 

Reg,:  Nov   5,  2003,  Susp 
Sept,  3    1975,  Emerg  ,  Mar   23   1984   Reg,: 

Nov   5.  2003,  Susp 
July  3,  1974    Emerg.  Oct    15    "982    Reg 

Nov   5.  2003,  Susp 
July  6.   1976,   Emerg     Aug    '     198C    Reg, 

Nov.  5.  2003   Susp 
Feb,  29,  1996,  Reg    Nov   5   2003   Susp 
Jan,  7,  1976    Emerg  :  June  25.  1976    Reg,: 

Nov   5,  2003.  Susp 
Mar     30.    1973.    Emerg      Dec     15     1981 

Reg  :  Nov   5.  2003,  Susp 
July  16,  1975,  Emerg  ,  Feb,  25.  1983.  Reg., 
Nov    5   2003   Susp 


1981. 


1980. 


-do 
do 
...do 
...do 
...do 
...do 
..do 
...do 
...do 
..do 
..do 
..do 
..do  , 
..do  . 
..do  . 

do  . 

do  . 

do  . 

do  . 
do  . 

do   . 

.00  . 


Date  certain 
Fer-  di  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


11/5/03. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do.. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 

Do. 
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Date  certain 
Federal  assist- 

State and  location 

Community 
No. 

Effective  date  authonzation/cancellation  of 
sale  of  flood  insurance  in  community 

Current  effective 
map  date 

ance  no  longer 
available  in 

special  flood 

hazard  areas 

Summerfield,  Village  of.  St   Clair  Coun- 

170636    Aug.    11,    1976.    Emerg  ;    Aug.    10,    1979, 

do 

Do 

ty 

Reg.;  Nov.  5.  2003   Susp, 

Swansea.  Village  of.  St  Clair  County  ... 

170637    Jan.  13,  1975.  Emerg  ;  Dec.  1,  1981,  Reg.; 
Nov.  5,  2003.  Susp 

do  

Do 

Indiana. 

Allen  County.  Unincorporated  Areas  

180302     Feb.    14,    1974,    Emerg,;    Sep     28,    1990, 
Reg  ;  Nov   5,  2003,  Susp 

do  

Do. 

Fori  Wayne,  City  of   Allen  County  .-... 

180003     May  24.  1974,  Errierg     Apr    3,  1985,  Reg.; 
Nov.  5.  2003,  Susp 

do  

Do 

Grabill,  Town  of.  Allen  County   

180499     Oct.  17.  1990,  Reg  :  Nov   5,  2003,  Susp   .... 

do  

Do 

Huntenown,  Town  of.  Allen  County  

180005     July  29.  1975,  Emerg,,  Nov    2,  1983,  Reg.; 
Nov  5.  2003   SusD 

do  

Do 

Monroeville.  Town  of,  Allen  County   

180498  ,  Oct.  17.  1990,  Reg  ;  Nov,  5.  2003.  Susp  .... 

do  

Do 

New  Haven,  City  of  Alien  County 

180004     Jan.  30,  1975,  Emerg.;  July  18.  1983.  Reg.; 
Nov.  5,  2003.  Susp 

do 

Do, 

Minnesota     Isanti    County,    Unincorporated 

270197     Apr.  4.  1972.  Emerg  ;  May  19,  1981,  Reg.; 

do  

Do, 

Areas 

1 

Nov.  5,  2003,  Susp. 

Wisconsin; 

1 

Darlington,  City  of,  Lafayette  County  .... 

550228 

Aug.    18.    1972,    Emerg;    Sep     15     1978, 

do  

Do 

Reg.;  Nov  5,  2003.  Susp 

Lafayette       County,       Unincorporated 

550223     Mar     10,    1972,    Emerg.;    Sept     15,    1978. 

do  

Do 

Areas 

,  I      Reg.;  Nov.  5,  2003.  Susp 
1 

Region  IV 

Soutfi  Carolina    Lancaster  County.  Unincor- 

450120 '  July  3,  1975,  Emerg..  Jan.  6.  1983,  Reg.; 

11,''19/2003   

11/19/2003 

porated  Areas 

1 

Nov.  19,  2003,  Susp.. 

Region  VIII 

Soutti  Dakota 

Aurora  County.  Unincorporated  Areas  .. 

460293  i  Nov.  19.  2003.  Reg.;  Nov.  19.  2003,  Susp  .. 

do  

Do 

Plankinton   City  of.  Aurora  County    

460001  ,  Sept.    29,    1975,    Emerg.;    Aug.    5,    1986. 
1      Reg.;  Nov.  19,  2003,  Susp. 

do  

Do, 

•do=Ditto 

Code  for  reading  thira  column   Emerg  -Emergency;  Reg. -Regular;  Susp. -Suspension. 


Dated    October  30,  2003. 

.•\nthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparfdrifss  and  Response  Directorate. 

\VR  Do(    n;3-27976  Filed  11-5-03;  8:45  am] 

BILLING  CODE  6718-05-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  part  5b 

Privacy  Act;  Implementation 


agency:  Office  of  the  .Secretarv, 
ACTION:  Final  rule. 


HHS. 


SUMMARY:  The  Office  for  Civil  Rights 
(OCR)  of  the  Department  of  Health  and 
Human  Services  has  implemented  d 
new  system  of  records  (SOR)  entitled 
the  "Program  Information  Management 
Svstem  (PTMS).  HHS/OS/OCR  {09-90- 
0052)."  This  system  has  replaced  OCRs 
two  previous  systems  of  records,  the 
"Case  Information  Management  Svstem 
(CIMS).  HHS/OS/OCR  (0^-90-0050 ),' 
and  the  "Complaint  File  and  Log,  HHS/ 


OS/OCR  (09-90-0051)."  PIMS  is  a  new 
integrated  system  with  enhanced 
electronic  storage,  retrieval  and  tracking 
capacitiee.  The  final  rule  exempts  the 
investigative  records  in  PIMS  from  the 
notification,  access,  correction  and 
amendment  provisions  of  the  Privacy 
Act,  5  U.S.C.  552a,  pursuant  to 
subsection  (k)(2),  which  applies  to 
investigative  materials  compiled  for  law 
enforcement  purposes. 

DATES:  This  is  effective  on  November  6, 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Oslik,  Chief  Information 
Officer,  Office  for  Civil  Rights, 
Department  of  Health  and  Human 
Services,  Room  509F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Telephone  number:  (202)  619-0553. 
(TTY  No.  1-800-537-7697). 

SUPPLEMENTARY  INFORMATION:  The  Office 

for  Civil  Rights  (OCR)  is  responsible  for 
enforcing  Title  VI  of  the  Civil  Rights  Act 
of  1954,  Section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975,  and  other 
statutes  that  prohibit  discrimination  by 


programs  or  entities  that  receive  Federal 
financial  assistance.  Additionallv,  OCR 
has  jurisdiction  over  Federallv 
conducted  programs  in  cases  involving 
disability  based  discrimination  under 
section  504  of  the  Rehabilitation  Act, 
over  state  and  local  public  entities  in 
cases  involving  disabilitv  based 
discrimination  under  Title  II  of  the 
Americans  with  Disabilities  Act  of  1990 
and  certain  health  plans,  health  clearing 
houses,  and  health  care  providers  with 
respect  to  enforcement  of  medical 
privacy  obligations  under  the  Heath 
Insurance  Portabilitv  and 
Accountability  Act  (HIPAA). 

Formerly,  OCR  maintained  two 
systems  of  records:  The  "Case 
Information  Management  System 
(CIMS)  HHS/OS/OCR  (09-90-0050)." 
and  the  "Complaint  File  and  Log,  HHS/ 
OS/OCR  (09-90-0051)."  CIMS  included 
the  Case  Activity  Tracking  System 
(CATS)  which  was  created  to  use  newer 
technology  (i.e..  moved  CIMS  off  a 
mainframe  computer  onto  a  local 
network  environment),  but  continued  to 
collect  and  store  the  same  information 
as  in  CIMS.  Records  maintained  in  the 
Complaint  File  and  Log  were  exempted 
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from  the  notification,  access,  correction 
and  amendment  provisions  of  the 
Privacy  Act  under  subsection  (k)(2) 
concerning  records  compiled  for  law- 
enforcement  purposes.  49  FR  14107 
(April  10.  1984). 

Pursuant  to  the  notification  of  a  new 
system  of  records  (SOR).  published  in 
the  Federal  Register  on  September  6. 
2002  (67  FR  5701  li.  OCR  implemented 
a  new  system  of  records.  Program 
Information  Management  Svstem 
(PIMS).  HHS/OS/OCR  (09-90-0052). 
PIMS  IS  used  by  OCR  staff  and  consists 
of  an  electronic  repository  of 
information  and  documents  and 
supplementary  paper  document  files. 
PIMS  effecti\ely  combines  and  replaces 
OCR's  two  former  systems  of  records 
(CIMS  and  Complaint  File  and  Log)  into 
a  single  integrated  system  with 
enhanced  electronic  storage,  retrieval 
and  tracking  capacities   While  the  tvpes 
of  information  collected  and  stored  in 
PIMS  are  the  same  as  those  stored  in 
CIMS  and  Complaint  File  and  Log, 
PIMS  allows  OCR  to  more  effectively 
manage  the  data  it  collects. 

OCR  investigative  files  maintained  m 
PIIMS  either  as  paper  records  or 
electronic  documents  are  records 
compiled  for  law  enforcement  purposes. 
In  the  course  of  investigations.  OCR 
often  has  a  need  to  obtain  confidential 
information  involving  individuals  other 
than  the  complainant.  In  these  cases,  it 
is  necessary  for  OCR  to  preserve  the 
confidentiality  of  this  information  to 
avoid  unwarranted  invasions  of 
personal  privacy  and  to  assure 
recipients  of  Federal  financial  assistance 
that  such  mformation  provided  to  OCR 
will  be  kept  confidential.  This  assurance 
is  often  central  to  resolving  disputes 
concerning  access  by  OCR  to  the 
recipient's  records,  and  is  necessary  to 
facilitate  prompt  and  effective 
completion  of  the  investigations. 

Unrestricted  disclosure  of 
confidential  information  in  OCR  files 
can  impede  ongoing  investigations, 
invade  personal  privacy  of  individuals, 
reveal  the  identities  of  confidential 
sources,  or  otherwise  impair  the  ability 
of  OCR  to  conduct  investigations.  For 
these  reasons,  the  Department  published 
a  notice  of  proposed  rulemaking,  67  FR 
56252  (September  3.  2002)  to  exempt  all 
investigative  records  maintained  in 
PIMS  from  the  notification,  access, 
correction  and  amendment  provisions 
under  subsection  {k)(2)  of  the  Privacy 
Act.  The  Department  received  no  public 
comments 

List  of  Subjects  in  45  CFR  Part  5b 

Privacy. 
■  For  reasons  set  out  in  the  preamble,  the 
Department's  Privacy  Act  Regulation. 


part  Sb  of  45  CFR  Subtitle  A,  is  amended 
as  follows: 

PART  5b— PRIVACY  ACT 
REGULATIONS 

■  1 .  The  authority  citation  for  peirt  5b 
continues  to  read  as  follows: 

.Authority:  5  U.S.C.  301;  5  U.S.C.  552a. 

■  2.  Section  5b.  11  is  amended  bv  adding 
paragraph  (b)(2)(ii)(G)  to  read  as  follows: 

§  5b. 1 1     Exempt  systems. 

(b)  *   *   * 

(2)*    *    * 

(ii)  *   *   * 

(G)  Investigative  materials  compiled 
for  law  enforcement  purposes  for  the 
Program  Information  Management 
System,  HHS/OS/OCR. 
***** 

Dated:  August  29,  2003. 
Richard  M.  Campanelli, 

Director.  Office  for  Civil  Rights. 

Dated:  October  28.  2003. 
Tommy  G.  Thompson. 
St\Tflar\ . 
[PR  Doc.  03-27716  Filed  11-5-03;  8:45  ami 

BILLING  CODE  4153-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No  96-128:  FCC  03-235] 

The  Pay  Telephone  Reclassification 
and  Compensation  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  new 
payphone  compensation  rules  that  place 
liability  on  the  facilities-based  long 
distance  carrier  to  compensate 
payphone  service  providers  (PSPs)  for 
payphone-originated  calls  that  are 
completed  on  that  facilities-based  long 
distance  carrier's  platform.  The 
Commission  also  establishes  a  payment 
mechanism  for  switch-based  resellers 
(SBRs)  to  compensate  PSPs  for  this 
liability.  In  satisfying  its  liability 
obligation  to  a  PSP,  the  SBR  must 
establish  its  own  call  tracking  system, 
have  a  third  party  attest  that  the  system 
accurately  tracks  payphone  calls  to 
completion,  and  pay  a  PSP  directly 
based  on  the  SBR's  own  call  tracking 
data.  Other  facilities-based  long  distance 
carriers  in  the  call  path,  if  any.  must 
provide  reports  to  the  PSPs  of 
payphone-originated  calls  switched  to 


another  facilities-based  carrier  s 
platform. 

DATES:  This  Report  and  Order  readopts. 
on  an  interim  basis  until  the  effective 
date  of  the  final  rules  in  this  document, 
those  rules  initiallv  adopted  at  66  FR 
21105.  April  27,  2001  in  the  Second 
Order  on  Reconsideration.  These  rules, 
currently  set  forth  at  47  CFR  64.1300(a), 
64.1310(a).  and  64.1310(h).  are  effective 
November  6.  2003.  The  final  rules  in 
this  document  contain  information 
collection  requirements  that  are 
contingent  upon  approval  of  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  these  final  rules. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  ui  the  Commission's  Report 
and  Order  (R&O)  in  CC  Docket  No.  96- 
128.  FCC  03-235,  adopted  September 
30,  2003.  and  released  October  3.  2003. 
Filings  and  comments  are  also  available 
for  public  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center. 
Portals  II.  445  12th  Street.  SVV.,  Room 
CY-A257,  Washington.  DC  20554.  They 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street,  SW..  Room  CY-B402. 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
\'ia  e-mail  qunJpsinP'in^}  mm 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  L.  Thaggert.  Attorney-Advisor. 
Competition  Policy  Division,  Wireline 
Competition  Bureau,  at  (202)  418-7941. 
or  via  the  Internet  at 
henrwthnt^gprfafcr  sow 

Synopsis  ot  the  Report  and  Order 

1.  The  Commission  adopts  these  rules 
to  ensure  that  PSPs  are  "fairly 
compensated"  for  all  SBR  completed 
calls  made  from  their  payphones  under 
section  276  of  the  Communications  Act 
of  1934.  as  amended.  These  rules  satisfy- 
section  276  by  identifying  the  party 
liable  for  compensation  and  establishing 
a  mechanism  for  PSPs  to  be  paid.  These 
rules  are  based  on  what  the  Commission 
has  learned  from  input  over  the  past 
seven  years  from  the  payphone  and  SBR 
industries,  and  from  experience  in 
implementing  section  276  in  various 
orders  addressing  problems  raised  by 
the  parties  over  the  years. 

2.  Background.  This  R&O  is  the  insult 
of  a  court  remand  of  an  earlier  attempt 
by  the  Commission  to  remedy  problems 
in  the  payphone  compensation  rules.  In 
January  2003.  on  a  petition  for  review, 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  (DC 
Circuit)  vacated  and  remanded  this 


I 
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proc;eeding's  Second  Order  on 
Rpconsidemtinn  (66  FR  21105.  April  27. 
2001)  on  the  grounds  that  parties  were 
not  afforded  proper  notice  and 
opportunity  for  comment.  The  DC 
Circuit  held  that  the  Commission 
violated  the  Administrative  Procedure 
Acl  (AP.-\)  when  it  modified  its  rules 
without  proper  notice.  The  DC  Circuit 
vacated  the  Commission's  order,  but 
stayed  its  mandate  and  its  vacatur  of  the 
Second  Order  on  Reconsideration 
through  September  30,  2003.  As  a  result. 
the  rules  promulgated  in  the  Second 
Order  on  Reconsideration  remain  in 
effect  through  September  30.  2003.  but 
are  vacated  after  that  date. 

3.  On  May  28.  2003.  in  response  to  the 
DC  Circuit's  decision,  the  Commission 
issued  a  Further  \'otice  of  Proposed 
Rulemaking  (Further  Notice!  (68  FR 
32720.  June  2,  2003)  to  seek  comment 
on  whether  the  rules  adopted  in  the 
Second  Order  on  Reconsideration 
satisfied  section  276's  requirements  or 
whether  other  new  rules  would  be 
necessary.  In  this  R&O.  the  Commission 
adopts  new  final  rules  to  address  both 
the  problems  that  PSPs  have 
experienced  in  obtaining  compensation 
from  SBRs.  and  the  pnblems  that 
interexchange  carriers  have  experienced 
prior  to  and  after  the  adoption  of  the 
Second  Order  on  Reconsideration.  The 
Commission  cannot,  however,  make 
these  final  rules  effective  before 
September  30.  2003,  when  the  rules 
adopted  in  the  Second  Order  on 
Reconsideration  were  vacated. 
Additional  time  is  needed  to  obtain 
clearances  from  the  OMB  and  to  permit 
carriers  sufficient  time  to  take  the  steps 
necessary  to  come  into  compliance  with 
the  new  rules.  Thus,  the  Commission 
must  adopt  interim  rules  to  ensure  that 
PSPsxontinue  to  receive  compensation 
during  this  transition  period.  For  this 
purpose,  for  the  limited  pCTiod  until  the 
final  niles  become  effective,  the 
Commission  adopts  the  rules  originally 
adopted  in  the  Second  Order  on 
Reconsideration,  and  currentlv  set  forth 
at  47  CFR.  64.1300(a).  64.1310'(a).  and 
64.1310(b). 

4.  Prior  Compensation  Regimes.  The 
Commission  affirms  the  Further  Notice's 
tentative  conclusion  that,  prior  to  the 
regime  adopted  in  the  Second  Order  on 
Reconsideration,  the  PSPs  suffered 
compensation  shortfalls.  The 
Commission  finds  that  PSPs 
experienced  these  shortfalls  because:  (1) 
The  PSPs  had  insufficient  information 
about  the  identity  of  the  SBRs  and  the 
number  of  calls  they  completed;  and  (2) 
the  SBRs  lacked  an  incentive  to 
voluntarily  identifv'  themselves  as  the 
liable  parties  and  to  pay  compensation 
for  every  completed  call.  These 


shortfalls  are  addressed  in  the  new  rules 
in  a  way  that  will  more  effectively  result 
in  "fair  compensation"  under  section 
276  than  did  the  rules  adopted  in  the 
Second  Order  on  Reconsideration. 

5-6.  Carrier  Reporting  Duties.  The 
Commission  adopts  new  reporting 
obligations  for  all  facilities-based  long 
distance  carriers  in  the  call  path  that 
own  or  lease  a  switch  and  transfer 
payphone-originated  calls  to  other 
facilities-based  long  distance  carriers. 
The  Commission  refers  to  these  carriers 
for  purposes  of  these  rules  as  the 
"Intermediate  Carriers"  to  distinguish 
them  from  the  last  facilities-based  long 
distance  carrier  that  completes  the  call 
on  a  switch  that  it  owns  or  leases.  The 
reporting  obligations  adopted  in  this 
R&O  apply  to  a  larger  class  of  carriers 
than  those  affected  by  the  Second  Order 
on  Reconsideration,  and  require  the 
submission  of  more  detailed 
information.  The  Commission 
concludes  that  these  newly  adopted 
rules  resolve  two  principle  concerns:  (1) 
The  inability  of  PSPs  to  obtain 
information  about  the  identity  of  the 
SBRs  and  the  number  of  SBR  completed 
calls:  and  (2)  the  incentive  of  the  SBRs 
to  avoid  detection  and  compensating  the 
PSPs. 

7.  Interim  Rules.  Due  to  information 
collection  and  exchange  requirements 
pursuant  to  OMB  procedures  and  the 
need  to  provide  carriers  time  to 
transition  to  our  new  rules,  the  new 
rules  will  not  take  effect  immediately. 
On  average,  OMB  approval  requires  as 
few  as  120  and  up  to  150  days  from  the 
release  of  an  order.  Moreover,  as 
described  above,  carriers  have  indicated 
that  they  need  at  least  one  full  quarter 
after  notice  of  the  new  rules  to  make 
necessary  changes  to  their  networks, 
and  that  it  would  be  disruptive  if  the 
new  rules  were  to  go  into  effect  on  a  dav 
other  than  the  first  day  of  a  quarter. 
Accordingly,  the  Commission  finds  it 
reasonable  to  adopt,  for  an  interim 
period,  the  rules  initially  adopted  in  the 
Second  Order  on  Reconsideration. 
These  interim  rules  will  remain  in  effect 
until  the  effective  date  of  the  final  rules. 
Following  OMB  approval  of  the 
information  collections  in  the  final 
rules,  the  Commission  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  effective  date  for  these 
rules.  This  effective  date  will  be  the  first 
day  of  the  first  full  quarter  after  the  final 
rules  receive  OMB  approval. 

Final  Paperwork  Reduction  Act 

Analysis 

8.  This  Report  and  Order  contains 
conclusions  that  have  been  analyzed  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13,  and 


contains  collections  of  information 
subject  to  OMB  review.  The  information 
collection  requirements  for  the  final 
rules  adopted  in  this  item  are  contingent 
upon  approval  by  OMB. 

Final  Regulatory  Flexibility  Analysis 

9.  Interim  Rules.  The  Regulatory 
Flexibility  Act  of  1980.  as  amended 
(RFA).  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rule  making 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization."  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  .satisfies  anv 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  Commission  certifies  that,  under 
the  Regulator}'  Flexibility  Act.  5  U.S.C. 
605(b),  there  will  not  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
resulting  from  the  interim  rules 
established  in  this  R&O.  These  rules, 
adopted  in  the  Second  Order  on 
Reconsideration,  will  remain  in  place 
until  the  new  rules  become  effective. 
The  Commission  finds  that  the  interim 
rules,  while  not  optimal,  have,  as  a 
practical  matter,  worked  reasonably 
well,  and  there  is  no  reason  to  believe 
that  small  businesses  would  be 
burdened  by  a  brief  continuation  of 
these  rules  during  a  transition  period. 
Additionally,  in  the  absence  of  interim 
rules,  it  is  likely  that  the  industry  would 
nevertheless  continue  to  follow  the 
rules  adopted  in  the  Second  Order  on 
Reconsideration  pursuant  to  their 
existing  contracts.  Moreover,  it  would 
be  burdensome  to  adopt  a  third  set  of 
rules  that  would  be  effective  for  only  a 
brief  interim  period.  Thus,  the 
Commission  adopts  interim  rules  to 
ensure  that  PSPs  continue  to  receive 
compensation  during  the  transition 
period. 

10.  The  Commission  will  send  a  copy 
of  this  final  certification,  along  with  this 
R&O,  in  a  report  to  Congress  pursuant 
to  the  Congressional  Review  Act,  and  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  this  certification  will  be  published  in 
the  Federal  Register. 
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11.  Final  Rules  As  required  bv  the 
RFA.  an  Initial  Regulator)-  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Federal  Register  summary  of  the 
Further  Sotice  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  Further  Xoticp 
including  comments  on  the  IRFA  This 
present  Final  Regulatory  Flexibilitv 
Analvsis  (FRFA)  conforms  to  the  RF.-\ 

Need  for,  and  Objectives  of,  the  Rules 

12.  Final  Rules.  This  Order  hilfilis  the 
commitment  the  Commission  undortook 
in  the  Further  .\ntice  to  examine  the 
need  to  amend  our  pavphone 
compensation  rules,  and  responds  to  a 
court  remand  of  an  earlier  attempt  by 
the  Commission  to  remedy  problems 
with  the  rules. 

Summary  of  Significant  Issues  Raised 
bv  Public  Comments  in  Response  to  the 
IRFA 

13.  There  were  no  comments  raised 
that  specifically  addressed  the  IRFA. 
Nonetheless,  the  agency  considered  the 
potential  impact  of  the  rules  proposed 
in  the  IRFA  on  small  entities  and 
reduced  the  compliance  burden  for  all 
small  entities  in  order  to  reduce  the 
economic  impact  of  the  rules  enacted 
herein  on  such  entities. 

Description  and  Estimate  ot  the  Number 
of  Small  Entities  to  Which  the  .\ctions 
Taken  Will  Apply 

14.  Final  Rules.  The  RFA  directs 
agencies  to  provide  a  description  of  and. 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  will  be 
affected  by  the  proposed  rules.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."    small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

15.  Incumbent  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  specific 
definition  of  small  providers  of 
incumbent  local  exchange  services.  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1.500  or  fewer  emplovees. 
According  to  the  most  recent  Telephone 
Trends  Report  data.  1.335  incumbent 
local  exchange  carriers  reported  that 


thev  werp  engaged  in  the  provision  of 
local  exchange  services.  Of  these  1.335 
carriers,  1.037  reported  that  they  have 
1.500  or  fewer  employees  and  298 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1.500  employees,  the  Commission  does 
not  have  data  specif\'ing  the  number  of 
these  carriers  that  are  either  dominant 
.  in  their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
incumbent  local  exchange  carriers  that 
would  qualifx'  as  small  business 
concerns  under  the  SBAs  definition. 
Consequently,  we  estimate  that  1,037  or 
fewer  providers  of  local  exchange 
service  are  small  entitles  that  mav  be 
affected  by  the  rules  and  policies 
adopted  herein. 

16.  Competitive  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  specific 
definition  for  small  providers  of 
competitive  local  exchange  ser\'ices. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1 ,500  or  fewer  employees. 
According  to  the  Commission's 
Telephone  Trends  Report  data.  349 
companies  reported  that  they  were 
engaged  in  the  provision  of  either 
competitive  access  provider  ser\dces  or 
competitive  local  exchange  carrier 
services.  Of  these  349  companies,  297 
reported  that  they  have  1,500  or  fewer 
employees  and  52  reported  that,  alone 
or  in  combination  with  affiliates,  they 
have  more  than  1.500  employees.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations  or  are  not  independently 
owned  and  operated,  and  thus  is  unable 
at  this  time  to  estimate  with  greater 
precision  the  number  of  competitive 
local  exchange  carriers  that  would 
qualif\-  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  fewer  than  297  providers 
of  competitive  local  exchange  service 
are  small  entities  that  may  be  affected 
by  the  rules. 

17.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  providers  (CAPS). 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1.500  or  fewer  employees. 
According  to  the  Commission's  most 
recent  Telephone  Trends  Report  data. 


349  CAPs  or  competitive  local  exchange 
carriers  and  60  other  local  exchange 
carriers  reported  that  they  were  engaged 
in  the  provision  of  either  competitive 
access  provider  services  or  competitive 
local  exchange  carrier  services.  Of  these 
349  competitive  access  providers  and 
competitive  local  exchange  carriers.  297 
reported  that  they  have  1,500  or  fewer 
employees  and  52  reported  that,  alone 
or  in  combination  with  affiliates,  they 
have  more  than  1,500  employees.  Of  the 
60  other  local  exchange  carriers,  56 
reported  that  they  have  1 .500  or  fewer 
employees  and  4  reported  that,  alone  or 
in  combination  with  affiliates,  they  have 
more  than  1 ,500  employees. 
Consequently,  the  Commission 
estimates  that  there  are  297  or  fewer 
small  entity  CAPS  and  56  or  fewer  other 
local  exchange  carriers  that  may  be 
affected  bv  the  rules, 

18.  Local  Resellers.  SBA  has 
developed  a  definition  for  small 
businesses  within  the  category  of 
Telecommunications  Resellers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  the  Commission's  most 
recent  Telephone  Trends  Report  data. 
87  companies  reported  that  they  were 
engaged  in  the  provision  of  local  resale 
services.  Of  these  87  companies.  86 
reported  that  they  have  1 ,500  or  fewer 
employees  and  one  reported  that,  alone 
or  in  combination  with  affiliates,  it  had 
more  than  1.500  employees. 
Consequently,  the  Commission 
estimates  that  there  are  86  or  fewer  local 
resellers  that  may  be  affected  by  the 
'ules. 

19.  Toll  Resellers.  The  SBA  has 
developed  a  definition  for  small 
businesses  within  the  category  of 
Telecommunications  Resellers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  the  Commission's  most 
recent  Telephone  Trends  Report  data. 
454  companies  reported  that  they  were 
engaged  in  the  provision  of  toll  resale 
services  Of  these  454  companies,  423 
reported  that  they  have  1 .500  or  fewer 
employees  and  31  reported  that,  alone 
or  in  combination  with  affiliates,  they 
have  more  than  1.500  emplovees. 
Consequently,  the  Commission 
estimates  that  there  are  423  or  fewer  toll 
resellers  that  may  be  affected  by  the 
rules. 

19.  Pavphone  Senice  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
payphone  service  providers  (PSPs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  SBA  definition,  such  a  business  is 
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small  if  it  has  1 .500  or  fewer  employees. 
According  to  the  Commissions  most 
recent  Trends  in  Telephone  Senice 
data.  758  PSPs  reported  that  they  were 
engaged  in  the  provision  of  payphone 
services.  Of  these  758  payphone  service 
prt)viders.  755  reported  that  they  have 
1.500  or  fewer  employees  and  3 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1.500  employees.  Consequently,  the 
Commission  estimates  that  there  are  755 
or  fewer  PSPs  that  may  be  affected  by 
the  rules. 

20.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  SBA  definition. 
such  a  business  is  small  if  it  has  1,500 
or  fewer  employees.  According  to  the 
most  recent  Telephone  Trends  Report 
d|ta,  204  carriers  reported  that  their 
primary  telecommunications  service 
activity  was  the  provision  of 
interexchange  services.  Of  these  204 
carriers,  163  reported  that  they  have 
1,500  or  fewer  employees  and  41 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1.500  employees.  Consequently,  we 
estimate  that  there  are  163  or  fewer 
small  entity  IXCs  that  may  be  affected 
by  the  rules. 

2 1 .  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
operator  service  providers.  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  SBA  definition, 
such  a  business  is  small  if  it  has  1.500 
or  fewer  employees,  According  to  the 
C^ommission's  most  recent  Telephone 
Trends  Report  data.  21  companies 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  Of  these 
21  companies,  20  reported  that  they 
have  1,500  or  fewer  employees  and  one 
reported  that,  alone  or  in  combination 
with  affiliates,  it  had  more  than  1.500 
employees.  Consequentlv.  the 
Commission  estimates  that  there  are  20 
or  fewer  local  resellers  that  mav  be 
affected  by  the  rules. 

22.  Prepaid  Calling  Card  Providers. 
The  SBA  has  developed  a  definition  for 
small  businesses  within  the  categorv  of 
Telecommunications  Resellers,  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1 .500  or  fewer  employees. 
According  to  the  C;ommission's  most 
recent  Telephone  Trends  Report  data, 
21  companies  reported  that  they  were 
engaged  in  the  provision  of  prepaid 


calling  cards.  Of  these  21  companies,  20 
reported  that  they  have  1,500  or  fewer 
employees  and  one  reported  that,  alone 
or  in  combination  with  affiliates,  it  had 
more  than  1.500  employees. 
Consequently,  the  Commission 
estimates  that  there  are  20  or  fewer  local 
resellers  that  may  be  affected  by  the 
rules. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

23,  Final  Rules.  The  new  rules  the 
Commission  adopts  will  enable  a  PSP  to 
identifv'  SBRs  that  are  not  compensating 
it  and  to  challenge  the  payments  in 
instances  where  the  PSP  may  believe 
that  the  data  provided  by  other 
facilities-based  long  distance  carriers  are 
out  of  proportion  to  the  data  provided 
by  the  final  SBR  in  the  call  path.  The 
new  rules  will  have  no  adverse  impact 
on  small  carriers.  Specifically,  the  new- 
rules  contain  reporting  obligations  for 
an  "Intermediate  Carrier"  (defined  as 
any  facilities-based  long  distance  carrier 
in  the  call  path  that  switches  coinless 
payphone  calls  to  another  facilities- 
based  long  distance  carrier).  The  new 
rules  require  each  "Intermediate 
Carrier"  to  maintain,  and  provide  to  the 
PSP.  a  quarterly  report  that  includes,  for 
each  facilities-based  long  distance 
carrier  to  which  the  Intermediate  Carrier 
switched  a  toll-free  or  access  code  call: 
(1)  A  list  of  all  the  facilities-based  long 
distance  carriers  to  which  the 
Intermediate  Carrier  switched  toll-free 
and  access  code  calls  dialed  from  each 
of  that  payphone  service  provider's 
payphones:  (2)  a  list  of  all  the  toll-free 
and  access  code  numbers  dialed  from 
each  of  tljat  payphone  service  provider's 
payphones  that  all  local  exchange 
carriers  have  delivered  to  the 
Intermediate  Carrier  and  that  the 
Intermediate  Carrier  switched  to  the 
identified  facilities-based  long  distance 
carriers:  ^3)  the  volume  of  calls  for  each 
toll-free  and  access  code  number,  e.g.. 
"800"  and  "888"  numbers,  that  the 
Intermediate  Carrier  has  received  from 
each  of  that  PSP's  payphones,  identified 
by  their  ANIs,  and  switched  to  the 
facilities-based  long  distance  carrier; 
and  (4)  the  name,  address,  telephone 
number  and  other  identifying 
information  for  the  person  or  persons 
for  each  of  the  facilities-based  long 
distance  carriers  that  serve  as  the 
Intermediate  Carrier's  contact  at  each 
listed  facalities-based  long  distance 
carrier. 

24.  Our  rules  also  require  a 
"Completing  Carrier"  (defined  as  a  long 
distance  carrier  or  switch-based  long 
distance  reseller  that  completes  a 
coinless  access  code  or  subscriber  toll- 


free  payphone  call)  to  establish  a  call- 
tracking  system,  subject  to  an  auditing 
requirement  to  ensure  accuracy,  to  track 
coinless  access  code  or  subscriber  toll- 
free  payphone  calls  to  completion,  and 
to  compensate  the  PSP  for  these  calls  on 
a  quarterly  basis.  With  its  payment,  the 
Completing  Carrier  must  include  a 
sworn  declaration  from  its  Chief 
Financial  Officer  certifying  that  the 
payment  amount  is  accurate  and  is 
based  on  100  percent  of  actual  calls 
completed.  To  support  this  certification, 
the  Completing  Carrier  also  must  submit 
quarterly  reports  to  the  PSP.  which  must 
include  the  following  information:  (1)  A 
list  of  the  toll-free  and  access  numbers 
dialed  from  each  payphone  and  the  ANI 
for  eac:h  payphone:  (2)  the  volume  of 
calls  for  each  listed  number  that  the 
completing  carrier  completed;  (3)  the 
name,  address,  and  phone  number  of 
the  person  or  persons  responsible  for 
handling  the  completing  carrier's 
payphone  compensation:  and  (4)  the 
carrier  identification  code  of  all 
facilities-based  long  distance  carriers 
that  routed  calls  to  the  SBR, 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

25,  The  RFA  requires  an  agencv  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

26.  The  new  rules  impose  a  minimal 
burden  on  the  facilities-based  long 
distance  carrier  to  compensate  PSPs  for 
all  calls  that  are  completed  on  that 
facilities-based  carrier's  platform.  As  the 
record  indicates,  facilities-based  long 
distance  carriers  in  the  call  path  already 
collect  the  data  necessary'  to  comply 
with  these  reporting  requirements  as 
part  of  their  own  call  tracking  and 
billing  systems.  Thus,  the  Commission 
does  not  impose  any  new  collecting 
responsibilities,  and  we  find  that  the 
additional  reporting  obligations  the  new 
rules  impose  are  minimal  in  nature. 
Furthermore,  the  facilities-based  long 
distance  carrier  that  does  not  wish  to 
establish  its  own  call  tracking  system 
may  instead  enter  into  private 
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contractual  arrangements  with  other 
parties,  outside  of  the  established  rules. 
Moreover,  the  rules  established  herein 
provide  carriers  with  ample  time  m 
which  to  establish  a  verifiable  call 
tracking  system.  To  the  extent  that  a 
PSP  affirmatively  declines  the  need  for 
such  information,  the  PSP  is  free  to 
negotiate  alternative  arrangements  with 
the  relevant  carriers.  Lastlv.  the  new- 
rules  will  benefit  PSPs.  manv  of  which 
may  bo  small  businesses,  because  they 
give  PSPs  greater  means  to  pursue 
payment  from  carriers  that  switch  their 
pavphone  calls 

Federal  Rules  That  May  Duplicate. 
Overlap,  oi  Conflict  With  the  P'-oposed 
Rules 

27.  None. 

28.  Report  to  Congress.  The 
Commission  will  send  a  copv  of  the 
R&O,  including  this  FRFA.  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  cop\-  of  the 
R&O,  including  this  F'RFA.  to  the  Chief 
Counsel  for  Advocacv  of  the  SB  A.  A 
copv  of  the  R&O  andFRFA  tor 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

29.  Pursuant  to  authoritv  contained  in 
sections  1.  4,  201-205.  215.  218-220. 
226.  and  276  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C.  151. 
154,  201-205.  215.  218-220, 226, and 
276,  that  the  policies,  rules,  and 
requirements  set  forth  herein  are 
adopted. 

30.  Part  64  of  the  Commission's  rules, 
47  CFR  Part  64,  is  amended  bv  revising 
§§64.1300,  64.1310,  and  64.1320.  as  set 
forth  in  the  Final  Rules  of  this 
document, 

31.  The  final  rules  contained  in  this 
dficument  are  contingent  upon  approval 
of  the  Office  of  Management  and  Budget 
(OMB).  The  Commission  will  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of  these 
final  rules. 

32.  Until  the  effective  date  of  the 
Final  Rules,  the  Commission  readopts. 
on  an  interim  basis,  those  rules  initially 
adopted  in  the  Second  Order  on 
Reconsideration . 

These  rules,  currently  set  forth  at  47 
CFR  64.1300(a).  64.1310  (a),  and 
64.1310(bJ,  are  effective  November  6, 
2003. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers, 
Telecommunications.  Telephones. 


Federal  CommunicaUons  Commission. 
Marlene  H.  Dortcli, 

Secretan. 

Final  Rules 

■  Part  64  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 

follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1 .  The  authority  for  part  64  continues 

to  read  as  follows: 

.\uthorifv:  47  U.S.C.  154,  254(k);  sees. 
403(b)(2)(B),  (c).  Public  Law  104-104,  110 
Stat,  56,  Interpret  or'applv  47  U.S.C,  201, 
218,  225,  226,  228.  and  254(k)  unless 
otherwise  noted. 

■  2,  Section  64,1300  is  revised  to  read  as 
follows: 

§64,1300     Payphone  compensation 
obligation. 

(dj  For  purposes  of  this  subpart,  a 
Completing  Carrier  is  a  long  distance 
carrier  or  switch-based  long  distance 
reseller  that  completes  a  coinless  access 
code  or  subscriber  toll-free  payphone 
call  or  a  local  exchange  carrier  that 
completes  a  local,  coinless  access  code 
or  subscriber  toll-free  payphone  call. 

(b)  Except  as  provided  herein,  a 
Completing  Carrier  that  completes  a 
coinless  access  code  or  subscriber  toll- 
free  payphone  call  from  a  switch  that 
the  Completing  Carrier  either  ow-ns  or 
leases  shall  compensate  the  pavphone 
service  provider  for  that  call  at  a  rate 
agreed  upon  by  the  parties  by  contract. 

(c)  The  compensation  obligation  set 
forth  herein  shall  not  apply  to  calls  to 
emergency  numbers,  calls  by  hearing 
disabled  persons  to  a 
telecommunications  relay  service  or 
local  calls  for  which  the  caller  has  made 
the  required  coin  deposit, 

(d)  In  the  absence  of  an  agreement  as 
required  by  paragraph  (b)  of  this  section, 
the  carrier  is  obligated  to  compensate 
the  payphone  ser\ice  provider  at  a  per- 
call  rate  of  S. 24, 

3.  Section  64.1310  is  revised  to  read 
as  follows: 

§64.1310     Payphone  compensation 
procedures. 

(a!  Unit  .ns  the  payphone  service 
provider  agrees  to  other  compensation 
arrangements,  each  Completing  Carrier 
identified  in  §  64.1300(a)  shall 
compensate  the  payphone  service 
provider  as  follows: 

(1)  Each  Completing  Carrier  shall 
establish  a  call  tracking  system  that 
accurately  tracks  coinless  access  code  or 
subscriber  toll-free  payphone  calls  to 
completion. 

(2)  Each  Completing  Carrier  shall  pay 
compensation  to  payphone  service 


providers  on  a  quarterly  basis  for  each 
completed  payphone  call  identified  in 
the  Completing  Carrier's  quarterly 
report  required  by  paragraph  (a)(4)  of 
this  section. 

(3)  At  the  conclusion  of  each  quarter, 
the  chief  financial  officer  of  the 
Completing  Carrier  shall  submit  to  each 
payphone  service  provider  to  which 
compensation  is  tendered  a  sworn 
statement  that  the  payment  amount  for 
that  quarter  is  accurate  and  is  based  on 
100%  of  all  completed  calls  that 
originated  from  that  payphone  service 
provider's  payphones. 

(4)  At  the  conclusion  of  each  quarter, 
the  Completing  Carrier  shall  submit  to 
the  payphone  ser\'ice  provider,  in 
computer  readable  format,  a  report  on 
that  quarter  that  includes: 

(i)  A  list  of  the  toll-free  and  access 
numbers  dialed  from  each  of  that 
payphone  service  provider's  pavphones 
and  the  ANl  for  each  pavphone: 

(ii)  The  volume  of  calls  for  each 
number  identified  in  paragraph  {a)(4)(i) 
of  this  section  that  were  completed  by 
the  Completing  Carrier: 

(iii)  The  name,  address,  and  phone 
number  of  the  person  or  persons 
responsible  for  handling  the  Completing 
Carrier's  payphone  compensation:  and 

(iv)  The  carrier  identification  code 
("CIC")  of  all  facilities-based  long 
distance  carriers  that  routed  calls  to  the 
Completing  Carrier,  categorized 
according  to  the  list  of  toll-free  and 
access  code  numbers  identified  in 
paragraph  (a)(4)(i)  of  this  section. 

(b)  For  purposes  of  this  subpart,  an 
Intermediate  Carrier  is  a  facilities-based 
long  distance  carrier  that  switches 
payphone  calls  to  other  facilities-based 
long  distance  carriers. 

(c)  Unless  the  payphone  service 
provider  agrees  to  other  reporting 
arrangements,  each  Intermediate  Carrier 
shall  provide  the  payphone  ser\'ice 
provider  with  quarterly  reports,  in 
computer  readable  format,  that  include: 

(1)  A  list  of  all  the  facilities-based 
long  distance  carriers  to  which  the 
Intermediate  Carrier  switched  toll-free 
and  access  code  calls  dialed  from  each 
of  that  payphone  ser\ice  provider's 
payphones; 

(2)  For  each  facilities-based  long 
distance  carrier  identified  in  paragraph 
(c)(1)  of  this  section,  a  list  of  the  toll-free 
and  access  code  numbers  dialed  from 
each  of  that  payphone  service  provider's 
payphones  that  all  local  exchange 
carriers  have  delivered  to  the 
Intermediate  Carrier  and  that  the 
Intermediate  Carrier  switched  to  the 
identified  facilities-based  long  distance 
carrier: 

(3)  The  volume  of  calls  for  each 
number  identified  in  paragraph  (c)(2)  of 


I 

62756         Federal  Register/ Vol.  68.  No.  215 /Thursday.  November  6,  2003 /Rules  and  Regulations 


this  section  that  the  Intermediate  Carrier 
has  received  from  each  of  that  pavphone 
service  providers  paypliones.  identified 
by  their  ANIs.  and  switched  to  each 
fac:i!ities-basod  hmg  distance  carrier 
identified  in  paragraph  (c)(1)  of  this 
section;  and 

(4)  The  nam>'.  address  and  telephone 
number  and  other  identifving 
information  of  the  person  or  persons  for 
each  faciUties-based  long  distance 
r.arrier  idenfififd  in  paragraph  (c)(1)  of 
thi>  section  who  serves  as  the 
Intermediate  (Carrier's  contact  at  each 
identified  facilities-based  long  distance 
carrier. 

(d)  Local  Exchange  Carriers  must 
provide  to  carriers  required  to  pay 
compensation  pursuant  to  §  64.1300(a)  a 
list  of  pavphone  numbers  in  their 
service  areas.  The  li.st  must  be  provided 
on  a  quarterly  basis.  Local  Exchange 
Carriers  must  verify  disputed  numbers 
in  a  timely  manner,  and  must  maintain 
verification  data  for  18  months  after 
close  of  the  compensation  period. 

(e)  Local  E.xchange  Carriers  must 
respond  to  all  carrier  requests  for 
payphone  number  verification  in 
connection  with  the  compensation 
requirements  herein,  even  if  such 
verification  is  a  negative  response. 

(f)  A  payphone  service  provider  that 
seeks  compensation  for  payphones  that 
are  not  included  nn  the  Local  Exchange 
Carrier's  list  satisfies  its  obligation  to 
provide  alternative  reasonable 
verification  to  a  payor  carrier  if  it 
provides  to  that  carrier: 

(1)  A  notarized  affidavit  attesting  that 
each  of  the  payphones  for  which  the 
payphone  service  provider  seeks 
compensation  is  a  pavphone  that  was  in 
working  order  as  of  the  last  dav  of  the 
compensati(m  period;  and 

(2)  Corroborating  evidence  that  each 
such  payphone  is  owned  bv  the 
pavphone  service  prr)vider  seeking 
compensation  and  was  in  working  order 
on  the  last  day  of  the  compensation 
period.  Corroborating  evidence  shall 
include,  ^t  a  minimum,  the  telephone 
bill  for  the  last  month  of  the  billing 
quarter  indicating  use  of  a  line 
screening  service. 

(g)  Each  Completing  Carrier  and  each 
Intermediate  Carrier  must  maintain 
verification  data  to  support  the  quarterly 
reports  submitted  pursuant  to 
paragraphs  (a)(4)  and  (c)  of  this  section 
''or  18  months  after  the  close  of  that 
quarter.  This  data  must  include  the  time 
and  date  that  each  call  identified  in 
paragraphs  (a)(4)  and  (c)  of  this  section 
was  made.  This  data  must  be  provided 
to  the  payphone  service  provider  upon 
request. 

4.  Section  64.1320  is  revised  to  read 
as  follows: 


§64.1320     Payphone  call  tracking  system 
audits. 

(a)  As  a  precondition  to  tendering 
payment  pursuant  to  §  64.1310(a).  all 
Completing  Carriers  must  undergo  a 
system  audit  of  their  §  64.1310(a)(1) 
tracking  system  by  an  independent  third 
party  auditor  whose  responsibUity  shall 
be.  using  audit  methods  approved  by 
the  American  Institute  for  Certified 
Public  Accountants,  to  determine 
whether  the  call  tracking  system 
accurately  tracks  payphone  calls  to 
completion. 

(b)  By  the  effective  date  of  these  rules, 
each  Completing  Carrier  in  paragraph 
(a)  of  this  section  must  file  an  audit 
report  itom  the  auditor  (the  "System 
Audit  Report")  regarding  the 
Completing  Carrier's  compliance  with 

§  64.1310(a)(1)  as  of  the  date  of  the  audh 
with  the  Commission's  Secretary  in  CC 
Docket  No.  96-128  and  with  each 
payphone  service  provider  for  which  it 
completes  calls  and  with  each  facilities- 
based  long  distance  carrier  from  which 
it  receives  payphone  calls. 

(c)  The  Completing  Carrier  must 
comply  -with,  and  the  third-party 
auditor  must  verify,  the  Completing 
Carrier's  compliance  with  the  following 
factors  in  establishing  a  call  tracking 
system  pursuant  to  §  64.1310(a)(1): 

(1)  Whether  the  Completing  Carrier's 
procedures  accurately  track  calls  to 
completion; 

(2)  Whether  the  Completing  Carrier 
has  a  person  or  persons  responsible  for 
tracking,  compensating,  and  resolving 
disputes  concerning  payphone 
completed  calls; 

(3)  whether  the  Completing  Carrier 
has  effective  data  monitoring 
procedures: 

(4)  Whether  the  Completing  Carrier 
adheres  to  established  protocols  to 
ensure  that  any  software,  personnel  or 
any  other  network  changes  do  not 
adversely  affect  its  payphone  call 
tracking  ability; 

(5)  Whether  the  Completing  Carrier 
has  created  a  compensable  payphone 
call  file  by  matching  call  detail  records 
against  payphone  identifiers: 

(6)  Whether  the  Completing  Carrier 
has  procedures  to  incorporate  call  data 
into  required  reports; 

(7)  Whether  the  Completing  Carrier 
has  implemented  procedures  and 
controls  needed  to  resolve  payphone 
compensation  disputes: 

(8)  Whether  the  independent  third- 
party  auditor  can  test  all  critical 
controls  and  procedures  to  verify  that 
errors  are  insubstantial;  and 

(9)  Whether  the  Completing  Carriers 
has  in  place  adequate  and  effective 
business  rules  for  implementing  and 


paying  payphone  compensation, 
including  rules  used  to: 

(i)  Identify  calls  originated  from 
pavphones; 

fii)  Identify  compensable  payphone 
calls: 

(iii)  Identify'  incomplete  or  otherwise 
noncompensable  calls;  and 

(iv)  Determine  the  identities  of  the 
payphone  service  providers  to  which 
the  Completing  Carrier  owes 
compensation. 

(d)  Consistent  with  standards 
established  by  the  American  Institute  of 
Certified  Public  Accountants  for 
attestation  engagements,  the  Svstem 
Audit  Report  shall  consist  of: 

(1)  The  Completing  Carrier's 
representation  concerning  its 
compliance;  and 

(2)  The  independent  auditor's  opinion 
concerning  the  Completing  Carrier's 
representation  of  compliance.  The 
Completing  Carrier's  representation 
must  disclose 

(i)  Its  criteria  for  identifS'ing  calls 
originating  from  payphones; 

(ii)  Its  criteria  for  identifying 
compensable  payphone  calls: 

(iii)  Its  criteria  for  identif\'ing 
incomplete  or  otherwise 
noncompensable  calls; 

(iv)  Its  criteria  used  to  determine  the 
identities  of  the  payphone  service 
providers  to  which  the  completing 
carrier  owes  compensation; 

(v)  Th(>  identity  of  any  clearinghouses 
the  Completing  Carrier  uses;  and 

(vi)  The  types  of  information  that  the 
Completing  Carrier  needs  from  the 
payphone  service  providers  in  order  to 
compensate  them. 

(e)  At  the  time  of  the  filing  of  System 
Audit  Report  with  the  Commission,  the 
Completing  Carrier  shall  file  with  the 
Commission's  Secretarv.  and  the 
facilities-based  long  distance  carriers 
and  payphone  service  providers 
identified  in  paragraph  (b)  of  this 
section,  a  statement  that  includes  the 
name  of  the  Completing  Carrier,  and  the 
name,  address  and  phone  number  for 
the  person  or  persons  responsible  for 
handling  the  Completing  Carrier's 
payphone  compensation  and  for 
resolving  disputes  with  pavphone 
service  providers  over  compensation, 
and  this  statement  shall  be  updated 
within  60  days  of  any  changes  of  such 
persons. 

(f)  One  year  after  the  filing  of  the 
System  Audit  Report,  and  annuallv 
thereafter,  the  Completing  Carrier  shall 
engage  an  independent  third-partv 
auditor  to: 

(1)  Verifv'  that  no  material  changes 
have  occurred  concerning  the 
Completing  Carrier's  compliance  with 
the  criteria  of  the  prior  year's  System 
Audit  Report;  or 
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(2)  If  a  mat(>rial  (hange  has  tK"(-iirn>(i 
conrerniiig  the  Completing  (Carriers 
compliaiK  e  with  the  prior  year's  System 
Audit  Report.  yerif\-  that  the  material 
changes  do  not  affect  compliance  with 
the  audit  criteria  set  forth  in  paragraph 
(c)  of  this  section.  The  Completing 
Carrier  must  fully  disclose  anv  material 
changes  concerning  its  call  tracking 


system  in  its  representation  to  the 
auditor.  The  Completing  Carrier  shall 
file  and  provide  copies  of  all  System 
Audit  Reports  pursuant  to  the 
procedures  set  forth  in  paragraph  (b)  of 
this  section. 

(g)  Subject  to  protections  safeguarding 
the  auditor's  and  the  Completing 
Carrier's  confidential  and  proprietary 


information,  the  Completing  Carrier 
shall  provide,  upon  request,  to  the 
payphone  service  provider  for 
inspection  any  documents,  including 
working  papers,  underlying  the  System 
Audit  Report. 

[FR  Dor  n:i-27891  Filed  11-5-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Docket  No.  FAA-2003-16180;  Airspace 
Docket  No.  03-AEA-14] 

Proposed  Amendment  to  Class  E 
Airspace;  New  York,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  New 
York.  NY.  The  development  of  multiple 
area  naviagion  (RNAV)  Copter  Standard 
Instrument  .Approach  Procedures  (SIAP) 
and  the  proliferation  of  airports  within 
the  metropolitan  New  York  area  with 
approved  Instrument  Flight  Rules  (IFR) 
operations  and  the  resulting  overlap  of 
designated  Class  E-5  airspace  has  made 
this  proposal  necessary.  The  proposal 
would  consolidate  the  Class  E-5 
airspace  designations  for  twelve  airports 
and  result  in  the  recision  of  five 
separate  Class  E-5  descriptions  through 
separate  rulemaking  action.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  December  8.  2003. 

ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  US.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590-0001.  You  must  identif\-  the 
docket  number  FAA-2003-16180/ 
Airspace  Docket  No.  03-AEA-14  at  the 
beginning  of  your  comments.  Y'ou  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot. gov.  You  mav  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  anv  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 


of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY  11434-4809,  telephone: 
(718) 553-4521, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator}' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  enecgy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
FAA-2003-16180/Airspace  Docket  No, 
03-AEA-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenler. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://wwv\'. faa.gov  or  the 
Superintendent  of  Documents  Web  page 
at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  the  docket  numbers  for 


this  notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677  to 
request  a  copy  of  Advisory  Circular  No, 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at  New 
York.  NY.  The  proposal  would 
consolidate  the  following  Class  E-5 
airspace  designations  into  the  New 
York.  NY  designation:  John  F.  Kennedy 
International  Airport.  NY;  LaGuardia 
Airport,  NY:  Republic  Airport, 
Farmingdale,  NY:  Westchester  County 
Airport.  White  Plains,  NY;  Ossining, 
NY;  Newark  Liberty  International 
Airport,  NJ:  Teterboro  Airport,  NJ: 
Morristown  Municipal  Airport,  NJ: 
Essex  County  Airport,  Caldwell,  NJ: 
Lincoln  Park  Airport,  NJ:  Linden 
Airport.  NJ;  Greenwood  Lake  Airport, 
West  Milford,  NJ:  Somerset  Airport, 
Somerville,  NJ;  Sussex  Airport.  NJ: 
Aeroflex-Andover  Airport.  Andover.  NJ; 
Old  Bridge  Airport,  NJ;  Princeton 
Airport.  NJ:  Solberg-Hunterdon  Airport, 
Readington,  NJ:  Central  Jersey  Regional 
Airport,  Manville,  NJ.  This  action  would 
result  in  the  recision  of  twelve  Class  E- 
5  designations  under  a  separate  docket. 
The  affected  airspace  would 
subsequently  be  incorporated  into  the 
New  York.  NY  description.  The  airspace 
will  be  defined  to  accommodate  the 
approaches  and  contain  IFR  operations 
to  and  from  those  airports.  This  change 
would  have  no  impact  on  aircraft 
operations  since  the  type  of  airspace 
designation  is  not  changing. 
Furthermore,  the  IFR  approach 
procedures  tor  the  individual  airports 
within  the  area  would  not  be  affected. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  ft.  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9L,  dated  September  16. 
2003  and  effective  September  15.  2004, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
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regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
ke^p  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar\'  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  7i 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  ul  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 

follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  401 13. 
40120,  E,0.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L.  dated 
September  16.  2003.  and  effective 
September  In.  2004.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5  New  York,  NY  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  lat. 
40°49'00"N.,  long.  73°17'02"VV.,  to  lat. 
40°36'00"N.,  long.  73°12'27"\V..  to  lat. 
40''29'42"N..  long.  73°30'53"W.,  to  lat. 
40"29'43"N.,  long.  73°52'12"W..  to  lat. 
40°15'00"N.,  long.  40'=00'00"\V.,  to  lat. 
40°14'32"N..  long.  74°29'47"\V,.  to  lat. 
40°24'45'Ts;..  long.  74°51'22"W,.  to  lat. 
41"08'17"N.,  long.  75^00'00"VV..  to  lat. 
4r23'15"N.,  long.  74°43'13"\V.,  to  lat. 
41°26'08'TSI.,  long.  73°52'54"W.   to  lat, 
41°16'48"N,,  long,  73°34'53"\V,,  to  the  point 
of  beginnning  excluding  the  airspace  that 
coincides  with  the  VVrighlstown,  NJ, 
Blairstown,  NJ,  Pittsiown,  NJ,  Philadelphia, 
PA,  Poughkeepsie,  NY,  Newburg,  NY,  and 
DanHury,  CT  Class  E  airspace  areas. 


Issued  in  Jamaica,  New  York,  on 
September  25,  2003. 
Richard  |.  Dueharme, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  03-27905  Filed  11-5-03:  8:45  am) 
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DEPARTMENTOF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16220:  Airspace 
Docket  No.  03-AEA-15] 

Proposed  Amendment  to  Class  E 
Airspace:  Honesdale.  PA 

agency:  Federal  Aviation 

.Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Honesdale,  PA.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SlAP)  based  on  area 
navigation  (RNAV)  to  serve  flights  into 
Spring  Hill  Airport.  Sterling,  PA  under 
Instrument  Flight  Rules  (IFR)  has  made 
this  proposal  necessanv  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
nr  bi'fiirp  December  8.  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identif\-  the 
docket  number  FAA-2003-16220/ 
Airspace  Docket  No.  03-AEA-15  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520. 
Eastern  Region.  1  Aviation  Plaza. 
Jamaica,  NY  11434—4809,  telephone: 
(718)553-4521 
SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator^' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulaton,',  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
16220/Airspace  Docket  No.  03-AEA- 
15."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter 

AvailabilitN  ot  NPR.Ms 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
als  be  accessed  through  the  FAA's  Web 
page  at  /jffp./Anviv./aa.govor  the 
Superintendent  of  Documents  Web  page 
at  http://i\'ww. access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11 -2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

The  F.A.'\  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Honesdale.  Pa.  The  development  of  a 
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SIAP  to  serve  flights  operating  IFR  into 
Spring  Hill  Airport  make  this  action 
necessary.  (Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAPs. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  abo\e  the  surface  are 
published  in  Paragraph  600.5  of  FAA 
Order  7400. 9L  dated  September  16. 
2003.  and  effective  September  15,  2004, 
whi(  h  is  incorporated  by  reference  in  14 
CFK  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequentlv  in  the 
Order 

The  F.\A  has  determined  that  this 
proposed  regulation  only  involves  an 
established  bodv  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationallv  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "signifii  ant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110.34;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  onlv  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  fairl 

The  Proposed  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 

follows- 

PART  71— [AMENDED] 

1   Th.:-  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
196,'?  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  7 11  of  Federal  Aviation 
Administration  Order  7400  QL.  dated 
September  16.  2003,  and  effective 
September  15.  2004.  is  proposed  to  be 
amended  as  follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  PA  E5  Honesdale.  P.\  (Revised) 

Cherry  Ridge  Airport,  Honesdale.  PA  (lat. 

41°30'55"  N.,  long.  75n5'05"  W.) 
Spring  Hill  Airport.  Sterling.  PA  (lat. 

41°20'50"  N..  long.  75°24'57''  W.) 
Wilkes-Barre  VORTAC  (lat.  41''16'22''N., 

long.  75°41'22''W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Cherry-  Ridge  Airport  and  within  4.4 
miles  each  side  of  the  Wilkes-Barre  VORTAC 
054°  radial  extending  from  the  6.3-miJe 
radius  to  8.7  miles  northeast  of  the  VORTAC 
and  withiB  a  6-mile  radius  of  Spring  Hill 
Airport. 


Issued  ill  Jamaica.  New  York,  on 
Septembef  30,  2003. 
lohn  G.  McCartney, 

Assistant  Manager,  AJr  Traffic  Division. 
Eastern  Region. 

[FR  Doc.  03-27906  Filed  11-5-03;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  2003-16029:  Airspace  Docket 
No.  03-ANM-08] 

Proposed  Revision  of  Class  E 
Airspace,  La  Junta.  CO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Motice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  La  Junta  Municipal 
Airport,  La  Junta,  CO.  The 
establishment  of  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedures  (SIAP);  RNAV  (GPS) 
Runway  (RWY)  26,  and  RNAV  (GPS) 
RVVY  8  SIAPs  at  La  Junta  Municipal 
Airport  La  Junta,  CO,  has  made  this 
proposal  necessary.  The  intended  effect 
on  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rule  (IFR)  operations  at  La  Junta 
Municipal  Airport.  La  Junta,  CO. 
DATES:  Comments  must  be  received  by 
December  22,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA  2003-16029, 
Airspace  Docket  No.  03-ANM-08,  at  the 
begirming  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal. 


any  comments  received,  and  any  final 
dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays  The  Docket  Office  (telephone 
number  1  (800)  647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division.  Northwest  Mountain  Region, 
Federal  Aviation  Administration, 
Airspace  Branch  ANM-520.  1601  Lind 
Avenue.  SW..  Ronton,  WA  98055. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv. 
aeronautical,  economic,  envinmmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  Docket  No.  FAA  2003-16029: 
Airspace  Docket  No.  03-ANM-08.  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit, 
with  those  comments,  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA  2003- 
16029;  Airspace  Docket  No.  03-ANM- 
08."  The  po.;tcard  will  be  date/time 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://^\-\\-w.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http:/www.access.gpo.gov/narn. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW,,  Renton,  WA.  98055. 
Communications  must  identify^  both 
document  numbers  for  this  notice. 
Persons  interested  in  being  placed  on  a 
mailing  bst  for  future  NPRMs  should 
contact  the  FAA's  Office  of  Rulemaking. 
(202)  267-9677.  to  request  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 
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The  Proposal 

This  action  amends  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace 
around  La  Junta  Municipal  Airport  at  La 
Junta.  CO  The  establishment  of  R\.-\\' 
(GPS)  RVVN'  26  and  RNAV  (GPS)  R\\\ 
8  SIAPs  at  La  Junta  Municipal  Airport 
has  made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  the  RNAV 
(GPS)  RVVY  26  and  the  RNAV  (GPS) 
RWY  &SL\Ps  at  La  lunta  Municipal 
Airport.  The  intended  effect  of  this 
proposal  is  to  pro\ide  adequate 
controlled  airspace  for  aircraft  executing 
the  RNAV  (GPS)  RVVY  26  and  RNAV 
(GPS)  RWY  a  SL'\Ps  at  La  Junta 
Municipal  Airport.  La  Junta,  CO. 

Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9L  dated  September  16. 
2003.  and  effective  September  15.  2004. 
which  is  incorporated  bv  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentlv  in  this 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them,  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1101.3:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows; 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003.  and  effective 
September  15.  2004,  is  amended  as 
follows: 

Paragraph  6005.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

***** 

ANM  CO  E5  La  Junta.  CO  [Revised] 

La  Junta  Municipal  Airport.  La  Junta,  CO 
[Let.  37°15'36'TM..  long.  104°20'24'^.l 
That  airspace  extending  upward  from  700 

feet  above  the  surface  of  the  earth  bound  bv 

a  line  beginning  at  lat.  38°12'24"N.,  long. 

103°27'42"W.;  to  lat.  38='10'24"N..  long. 

103°22'24"W.;  to  lat.  37°54'12"N..  long. 

103°22'42'^.;  to  lat.  37°54'42"N..  long. 

103°58'00'W.;  thence  to  the  point  of  origin; 

excluding  that  airpsace  within  Federal 

airways. 

***** 

Issued  in  Seattle.  Washington,  on 
September  22.  2003. 

ViAnne  Fowler, 

Acting  Assistant  Manager.  Air  Traffic 
Division.  Northwest  Mountain  Region. 
[FR  Doc.  03-27909  Filed  11-5-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2003-15996:  Airspace 
Docket  No.  03-ANM-04] 

Proposed  Revision  of  Class  E 
Airspace:  Trinidad.  CO 

agency:  Federal  Aviation 

.Administration  (FAA).  DOT. 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  area  at  Perrv  Stokes 
Airport.  Trinidad.  CO.  The  ' 
establishment  of  an  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedure  (SIAP):  RNAV  (GPS)  Runwav 
(RWY)  3,  and  RNAV  (GPS)-B  SL\P  at 


Perry  Stokes  Airport.  Trinidad,  CO,  has 
made  this  proposal  necessan.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rule  (IFR)  operations 
at  Perry  Stokes  Airport,  Trinidad.  CO. 

DATES:  Comments  must  be  received  by 
December  22,  2003. 

ADDRESSES:  Send  comments  on  this 
propusdl  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identif\-  the 
docket  number.  FAA  2003-15996: 
Airspace  Docket  No.  03-ANM-O4,  at  the 
beginning  of  your  comments.  You  ma\ 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  anv  final 
dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
number  1  (800)  647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division.  Northwest  Mountain  Region, 
Federal  Aviation  Administration. 
Airspace  Branch  ANM-520,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98055. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\-  Docket 
No.  FAA  2003-15996,  Airspace  Docket 
03-ANM-04,  and  be  submitted  in 
triplicate  to  the  address  listed  above, 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit,  with  those 
comments,  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA  2003-15996;  Airspace 
Docket  No.  03-ANM-04."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 
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Availability  ofNPRM 

An  electronic  copy  of  this  document 
mav  be  downloaded  through  the 
Internet  at  http://dms.dot.oov.  Recently 
publi.shed  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://wi\,T,\'. faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://v\'vuv. access. gpo.i^ov/nara. 

Additionallv.  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  1601  Lind  Avenue. 
SW..  Renton,  VVA.  98055. 
Communications  must  identif\'  both 
document  numbers  for  this  notice. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  .\'PRMs  should 
contact  the  FAAs  Office  of  Rulemaking. 
(202)  267-9677.  to  request  a  copv  of 
Advisory  Circular  No.  1 1-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
system,  which  describes  the  application 
procedures. 

The  Proposal  - 

This  action  amends  Title  14  Code  ol 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace  area 
at  Ferry  Stokes  Airport.  Trinidad,  CO. 
The  establishment  of  RNAV  (GPS)  RWY 
.i  and  RNAV  (GPS)-B  SIAPs  at  Perry 
Stokes  Airport  has  made  this  proposal 
necessarv'.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  is 
needed  to  contain  aircraft  executing  the 
RNAV  (GPS)  RWY  3  and  the  RNAV 
(GPS)-B  SIAPs  at  Perry  Stokes  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  aircraft  executing  the  RNAV  (GPS) 
RWY  3  and  the  RNAV  (GPS)-B  SIAPs  at 
Perrv  Stokes  Airport.  Trinidad.  CO. 

('lass  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.91  dated  September  16. 
2003.  and  effective  September  15,  2004. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  this 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
ktH'p  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
Is  not  a  'significant  regulatory  action" 
under  Executive  Order  12866":  (2)  is  not 
a  •'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator\'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003,  and  effective 
September  15.  2004,  is  amended  as 
follows: 

Paragrapl^  6005  Class  E  airspace  areas 
extending'iupward  from  700  feet  or  more 
above  the  furface  of  the  earth 

***** 

ANM  CO  E5  Trinidad,  CO  (revised) 

Perry  Stokes  Airport,  Trinidad,  UT 
(Let  37'i5'36"N,  long.  104'=20'24"W] 

Trinidad  Non  Directional  Beacon  (NDB) 
(Lat  37^i8'22"N.  long.  104°20'00"Wj 

That  ait-space  extending  upward  from 
ZOO  feet  4bove  the  surface  of  the  earth 
within  ail  8.0  mile  radius  of  the  Perry 
Stokes  Airport  within  4.0  miles  each 
side  of  t^B  355'  from  the  Trinidad  NDB 
extending  from  the  8.0  mile  radius  to  11 
miles  north  of  the  NBD  and  4.0  miles 
each  side!  of  the  225°  bearing  from  the 
Trinidad  jAirport  extending  from  the  8.0 
mile  radius  to  13  miles  southwest  of  the 
airport:  t^at  airspace  extending  upward 
from  1,200  feet  above  the  surface  of  the 
earth  within  10.4  miles  west  and  16.8 
miles  east  of  the  355^  and  175^  bearings 
from  the  Trinidad  NDB  extending  from 
19.7  milefe  south  to  28  miles  north  of  the 
NDB:  anci  bounded'by  a  line  beginning 
at  the  intersection  of  V-389  and  Lat. 
37''00'00'*N,  thence  south  along  V-389. 
thence  southwest  along  V-263/389. 
thence  north  along  V-611  until  Lat. 
37°00'00'7vJ,  and  thence  to  the  point  of 


beginning  at  the  northwe.st  comer  of  the 
parallehjgram:  excluding  that  airsapce 
within  Federal  airways. 

***** 

Issued  in  Seattle,  Washington,  on 
September  22.  2003.  » 

ViAnne  Fowler. 

Acting  Assistant  Manager,  Air  Traffic 
Division.  Northwest  Mountain  Region. 
[FR  Doc.  03-27908  Filed  11-5-03;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-16070:  Airspace 
Docket  No.  03-ANM-O5] 

Proposed  Establishment  of  Class  E 
Airspace  at  Hamilton,  MT 

AGENCY:  Federal  Aviation 

.Administration  (FAA).  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposal  would  establish 
Class  E  airspace  at  Ravalli  County 
Airport.  Hamilton.  MT.  The 
establishment  of  two  Area  Navigation 
(RNAV)  Global  Position  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAP);  hereafter  referred  to 
as  RNAV  (GPS)— A.  and  RNAV  (GPS)— 
B  SIAPs  at  Ravalli  County  Airport, 
Hamilton.  MT.  makes  this  proposal 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is 
necessarv  to  contain  aircraft  executing 
the  RNAV  (GPS)— A  and  RNAV  (GPS)— 
B  SIAPs  at  Ra\  alii  County  Airport. 
DATES:  Comments  must  be  received  by 
December  22,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Rnoni  Plaza  401,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identifv  the 
docket  number.  FAA  2003-16070: 
Airspace  Docket  No.  03-ANM-05.  at  the 
beginning  of  your  comments.  You  mav 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review"  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockrt  Office  (telephone 
number  1  800  647-3527)  is  on  the  plaza 
level  cn  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 
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An  informal  docket  may  also  be 
examined  durinR  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division,  Northwest  .Mountain  Region. 
Federal  Aviation  Administration, 
Airspace  Branch  ANM-520.  1601  Lind 
.■\venue,  .S\V,.  Renton.  \V.-\  980.55. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 

participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularh'  helpful  in 
developing  reasoned  reguiator\' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\'  Docket 
No.  FAA-200.3-16070;  Airspace  Docket 
No.  03-ANM-05.  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
^acknowledge  receipt  of  their  comments 
on  this  action  must  submit,  with  those 
comments,  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No,  FAA-200.3-16070:  Airspace 
Docket  No.  03-ANM-05."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  ofNPR.M 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recentlv 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  kttp://w\i^v.  faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://^^^^^^\access.gpo.gov/^a^a. 

Additionally,  any  person  mav  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SVV.,  Renton.  WA  98055, 
Communications  must  identif\'  both 
document  numbers  for  this  notice. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
contact  the  FAA's  Office  of  Rulemaking, 
(202)  267-9677.  to  request  a  copy  of 
Advisorv  Circular  No,  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures 

The  Proposal 

The  FAA  proposes  to  amend  Title  14 
Code  of  Federal  Regulations,  part  71  (14 
CFR  part  71J  by  establishing  Class  E 
airspace  at  Hamilton,  MT,  The 
establishment  of  two  RNAV  GPS  SIAPs; 


RNAV  (GPS)-A  and  RNAV  (GPS)-B 
SIAPs  at  Ravalli  County  .\irport  makes 
this  proposal  necessary.  Establishing 
Class  E  airspace  is  necessary  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  RNAV  (GPS)-A  and 
RNAV  (GPS)-B  SIAPs  at  Ravalli  County 
Airport,  Hamilton.  MT, 

Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400, 9L  dated  September  16. 
2003,  and  effective  September  15.  2004, 
which  is  incorporated  by  reference  in  14 
CFR  71,1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  this 
Order, 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulaton,'  Policies  and  Procedures  (44 
FR  1 1034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulaton,-  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibilitv  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Na\igation  (air1 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  .389 

§71.1     [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71,1  of  the  Federal  Aviation 
Administration  Order  7400, 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003,  and  effective 
September  15,  2004,  is  amended  as 
follows: 


Paragrapli  6005  Class  E  airspace  areas 
extending  upward  from  700-feet  or  more 
above  the  surface  of  the  earth 


ANM  UT  E5  Hamilton,  MT  (New) 

Ravalli  Countv  Airport.  MT 

[Lat46=15'd5'N..  long.  114°07'31"  W.] 
That  airspace  extending  upward  from  700 
feet  above  iJie  surface  of  the  earth  within  an 
8-mile  radius  of  Ravalli  County  Airport;  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  of  the  earth  bounded  by  a 
line  beginning  at  lat.  46°42'00"  N.,  long. 
114=n'00''W.;  to  lat.  46°42'00'N..  long, 
1 13'52'00''  W.;  to  lat,  46°19'30'  N,,  long, 
1 13"52'00'  W,:  to  lat.  45°51'30'  N,.  long. 
114°01'00"  W.;  to  lat.  45°51'30"  N.,  long. 
114°11'00"  W.:  to  lat.  46°03'00''  N..  long. 
114°19'00"  VV.;  thence  to  the  beginning: 
excluding  that  airspace  within  Federal 
Airways. 
«         *  ♦         *  * 

Issued  in  Seattle.  Washington,  on 
September  25,  2003. 
V'iAnne  Fowler, 

Acting  Assistant  Manager.  Air  Traffic 

Division,  \orthwest  Mountain  Region. 
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BILLING  CODE  4910-13-W 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D   102903Cj 
RIN  064&-AP42 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Highly  Migratory 
Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability'  of  a  fishery 
management  plan:  request  for 

comments. 

summary:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  the  Fisherv 
Management  Plan  for  U.S.  West  Coast 
Fisheries  for  Highly  Migratory  Species 
(FMP)for  Secretarial  review,  the  FMP  is 
a  response  to  increasing  concern  about 
the  effect  of  fishing  on  highly  migratory 
species  (HMS)  and  on  ocean  resources 
caught  incidentally  to  fishing  HMS. 
Numerous  species  of  tuna,  billfish, 
oceanic  sharks  and  other  species  range 
throughout  the  Pacific  Ocean.  A 
significant  amount  of  information  exists 
on  some  of  the  commercially  important 
tunas,  a  moderate  amount  on  other 


I 


62764 


Federal  Register  /  \'ol. 


68.  No.   215 /Thursday,  November  6,  2003 /Proposed  Rules 


commercially  important  tunas,  lesser 
amounts  of  information  on  swordfi'^h 
and  other  billfishos,  and  scant 
information  on  sharks  and  other  highly 
migratory  fishes.  Comprehensive  stock 
assessments  are  needed  for  many  of 
these  species,  which  are  har\ested  by 
numerous  coastal  and  distant-water 
fi.-^hing  nations  throughout  the  Pacific. 

DATES:  Comments  on  the  FMP  must  be 
reoMxed  on  or  before  [anuarv  5.  2004. 
ADDRESSES:  C:nnunents  on  the  FMP 
should  be  sent  to  Rodney  R.  Mclnnis. 
Acting  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach,  CA 
90802. 

Copies  of  the  FMP.  which  includes  an 
environmental  impact  statement/ 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  are 
available  from  Donald  O.  Mclssac. 
Executive  Director,  Pacific  Fishery 
Management  Council.  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
{)R  97220 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Morgan,  Sustainable  Fisheries 
Division.  NMFS.  at  562-980-4036  or 
Daniel  Waldeck,  Pacific  Fisherv 
Management  Council,  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
Mat^iiUMin-Sti'Vt'ns  Fi>her\ 
Conservation  and  Management  Act 
fMagnuson-Stevens  Act)  requires  each 
Regional  Fishery  Management  Council 
to  submit  a  fisherv  management  plan  or 
plan  amendment  to  NMFS  for  review 
and  approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS.  upon  receiving 
a  fishery  management  plan  or  plan 
amendment,  immediatelv  publish 
notification  in  the  Federal  Register  that 


the  fishery  management  plan  or  plan 
amendnaent  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  described 
above  in  determining  whether  to 
approve,  disapprove,  or jjartially 
approve  the  FMP.  The  FMP,  if  " 
approved,  would  implement 
conservation  and  management  measures 
necessarv'  for  management  of  highly 
migraton-  species  fisheries  off  the  States 
of  California,  Oregon,  and  Washington. 
The  FMP  would  provide  a  foundation 
for  future  management  actions  that 
might  be  necessary  as  the  international 
and  U.S.  fisheries  change.  In  summary, 
the  FMP  would: 

1 .  Include  in  the  management  unit 
striped  marlin,  swordfish,  common 
thresher  shark,  pelagic  thresher  shark, 
bigeye  thresher  shark,  shortfin  mako  or 
bonito  shark,  blue  shark,  north  Pacific 
albacore,  yellowfin  tuna,  bigeye  tuna, 
skipjack  tuna,  northern  bluefin  tuna, 
and  dorado  or  dolphinfish.  commonly 
referred  to  as  mahi  mahi  in  Hawaii; 

2.  Adopt  harvest  guidelines  for 
common  thresher  shark  and  shortfin 
mako  shark  to  reduce  the  possibility  of 
localized  depletion: 

3.  Require  all  commercial  fishing 
vessels  to  have  a  permit  to  fish  for  HMS 
with  an  authorization  for  specific 
fishing  gear: 

4.  Require  all  recreational  charter 
(including  commercial  passenger 
carrying  fishing  vessels  or  CPFV  in 
California)  vessels  to  have  a  permit  to 
fish  for  HMS: 

5.  Require  all  commercial  and 
recreational  charter  vessels  to  maintain 
and  submit  logbooks  to  NMFS: 

6.  Incorporate  under  Magnuson- 
Stevens  Act  authority  regulations 


currently  issued  undtT  the  Endangered 
Species  Act  and  state  authorities  to  limit 
fishing  by  drift  gillnet  vessels,  except  for 
the  State  of  California  limited  entry 
program  and  Federal  regulations  that 
limit  fisliing  to  protect  marine 
mammals.  California  would  maintain  its 
limited  entry  program  under  state 
regulations,  and  Federal  regulations 
governing  marine  mammals  would 
remain  in  place  under  Marine  Mammal 
Protection  Act  authority: 

7.  Prohibit  longline  fishing  in  the 
Exclusive  Economic  Zone  (EEZ)  off  the 
West  Coast; 

8.  Apply  to  West  t:oast-based  longline 
fishing  vessels,  when  fishing  outside  the 
EEZ  and  west  of  150'  W.  long.,  most  of 
the  restrictions  that  are  currently 
applied  to  longline  vessels  fishing  under 
the  authority  of  longline  limited  entry 
permits  issued  pursuant  to  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region; 
and 

9.  Allow  West  Coast-based  longline 
fishing  vessels  to  make  shallow  sets 
targeting  swordfish  wlien  fishing  east  of 
150'  W.  long. 

Public  comments  on  the  FMP  must  be 
received  by  January  5.  2004.  to  be 
considered  by  NMFS  in  the  decision  to 
approve,  disapprove  or  partially 
approve  the  FMP.  NMFS  expects  to 
publish  and  request  public  comment  on 
the  proposed  regulations  to  implement 
the  FMP  in  the  near  future. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  October  31.  200:i. 
Bruce  C.  Morehead, 

Acting  Diwctor.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  0.1-27994  Filed  1 1-5-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Foreign  Agricultural  Sen'ice, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act.  this  notice 
announces  the  Foreign  Agricultural 
Service's  intention  to  request  an 
e.xtension  for  a  currently  approved 
information  collection  m  support  of  the 
regulations  governing  the  entrv  of  raw 
cane  sugar  under  the  tariff-rate  quota 
(TRQj  into  the  United  States. 
DATES:  Comments  on  this  notice  must  be 
received  lanuary  5.  2004  to  be  assured 
on  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ).  Bldbey.  Director,  Import 
Policies  and  Programs  Division.  Foreign 
Agricultural  Service.  AgStop  1021, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1021  or  telephone  (202)  720-2916,  fax 
to  (202)  720-0876,  or  e-mail 
Richard. Blahpvs  fas. usda.g(n-. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  for  Quota  Eligibility. 

OA/B  iVumber- 0531-0014. 

Expiration  Date  of  Approval:  Februar\ 
29,  2004. 

Abstract:  The  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
authorizes  the  Secretary  of  Agriculture 
to  establish  the  quantity  of  raw  cane 
sugar,  which  may  be  entered  at  the  TRQ 
duty  rates.  The  terms  under  which 
Certificates  for  Quota  Eligibility  (CQEs) 
will  be  issued  to  foreign  countries  that 
have  been  allocated  a  share  of  the  TRQ 
are  set  forth  m  15  CFR  part  2011. 
Subpart  A,  Allocation  of  Tariff-rate 
Quota  on  Imported  Sugars.  Svrups.  and 
Molasses.  The  authority  for  issuing 


CQEs  is  Additional  U.S.  Note  5(b)(iv)  to 
chapter  17  of  the  HTS.  The  regulation, 
promulgated  by  the  United  States  Trade 
Representative,  provides  for  the 
issuance  of  CQEs  by  the  Secretan'  of 
Agriculture,  and  in  general  prohibits 
sugar  subject  to  the  TRQ  from  being 
imported  into  the  United  States  or 
withdrawn  from  a  warehouse  for 
consumption  at  the  TRQ  datv  rates 
unless  such  sugar  is  accompanied  bv  a 
CQE.  CQEs  are  issued  to  foreign 
countries  by  the  Director  of  the  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service,  or  his  or  her 
designee.  The  issuance  of  CQEs  is  in 
such  amounts  and  at  such  times  as  the 
Director  determines  are  appropriates  to 
enable  the  foreign  country  to  fill  its 
quota  allocation  for  such  quota  period 
in  a  reasonable  manner,  taking  into 
account  traditional  shipping  patterns, 
harvesting  period.  U.S.  import 
requirements,  and  other  relevant  factors. 

The  information  required  to  be 
collected  on  the  CQE  is  used  to  monitor 
and  control  the  imports  of  raw  cane 
sugar.  Proper  completion  of  the  CQE  is 
mandator}'  for  those  foreign 
governments  that  are  eligible  and  elect 
to  export  raw  cane  sugar  to  the  United 
States  under  the  TRQ. 

Estimate  of  burden:  The  public 
reporting  burden  for  the  collection 
varies  in  direct  relation  to  the  number 
of  CQEs  issued. 

Respondents:  Foreign  governments. 

Estimated  number  of  respondents:  40 
(i.e.,  number  of  countries  receiving  a 
TRQ  allocation). 

Estimated  number  of  responses  per 
respondent:  30  per  fiscal  year. 

Estimated  total  annual  reporting 
burden:  200  hours. 

Request  for  Comments:  Send 
comments  regarding:  (a)  Whether  the 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information  including  the  validity  of  the 
methodology  and  assumption  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology.  Copies  of  this 
information  collection  may  be  obtained 
from  Kimberly  Chisley,  the  Agency 
Information  Collection  Coordinator,  at 
(202) 720-2568. 

Comments  may  be  sent  to  Richard 
Blabey,  the  Import  Policies  and 
Programs  Division,  Stop  1021,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave.. 
SW.,  Washington.  DC  20250-1021,  or 
Richard. Blabey^fas. usda.gov.  or  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Persons  with 
disabilities  who  require  an  alternative 
means  of  communication  of  information 
(Braille,  large  print,  audiotape,  etc.) 
should  contact  USDA's  Target  Center  at 
(202)  720-2600  (voice  and  TDD).  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

FAS  is  committed  to  complving  with 
the  Government  Paperwork  Elimination 
Act  which  requires  Government 
agencies,  to  the  maximum  extent 
feasible,  to  provide  the  public  with  the 
option  of  electronically  submitting  an 
information  collection.  CQEs  permit 
exporters  to  ship  raw  cane  sugar  to  the 
United  States  at  the  U.S.  price,  which  is 
significantly  higher  than  the  world  price 
for  raw  cane  sugar.  Therefore,  in 
contrast  to  most  information  collection 
documents,  CQEs  have  a  monetary- 
value  equivalent  to  the  substantial 
profits  to  exporters  who  can  fill  their 
raw  cane  sugar  allocations  under  the 
TRQ.  CQEs  have  always  been  carefully 
handled  as  secure  documents,  and 
issued  only  to  foreign  government- 
approved  certif\-ing  authorities.  The 
Department  does  not  plan  to  make  CQEs 
available  electronically  in  order  to 
prevent  a  potential  proliferation  cf 
invalid  CQEs,  which  could  undermine 
the  integrity  of  the  TRQ  system. 

Signed  at  Washington,  DC  on  October  27, 

2003. 

A.  Ellen  Terpstra. 

Administrator.  Foreign  Agricultural  Service. 

[PR  Doc  03-27961  Filed  11-5-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Fnreion  At^ricultural  Service. 
USDA. 

action:  Notice. 


The  Administrator.  Foreign 

.Agricultural  Service  (FAS),  certified 
petitions  for  tradf  adjustment  assistance 
(TAAj  that  \vprf>  filed  on  September  15. 

2003.  bv  the  I  nited  Fishermen  of 
Alaska,  hineau   .\laska,  and  the  Puget 
Sound  Salmon  Commission.  Seattle, 
Washington,  Salmon  fishermen  holding 
permits  and  licenses  in  the  states  of 
.\laska  and  Washington  are  now  eligible 
to  applv  for  program  benefits. 

SUPPLEMENTARY  INFORMATION:  Upon 

investigation,  the  .\dministrator 
determined  that  increased  imports  of 
frozen  salmon  fillets  contributed 
importantly  to  a  decline  in  the  landed 
prices  of  salmon  in  Alaska  and 
Washington  bv  34.6  and  32.6  percent, 
respectively,  during  January  2002 
through  December  2002,  when 
compared  with  the  previous  5-year 
a\erage. 

Producers  certified  as  eligible  for  TAA 

mav  apply  to  the  Farm  Ser\'ice  Agency 
for  benefits  anytime  prior  to  the 
application  deadline  of  January  20, 

2004,  After  submitting  completed 
applications,  producers  shall  receive 
technical  assistance  provided  by  the 
E.xtension  Service  at  no  cost  and  an 
adjustment  assistance  pavment.  if 
certain  program  criteria  are  met. 

Producers  of  raw  agricultural 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  may  apply 
should  contact  the  Department  of 
Agriculture  at  the  addresses  provided 
below  for  General  Information. 

Prodwen  Ortifwd  as  Eligible  for 
TAA.  Contact:  Local  Farm  Service 
Agency  service  center. 

For  General  Information  About  TAA. 
Contact:  Jean-Louis  Pajot.  Coordinator, 
Trade  Adjustment  Assistance  for 
Farmers.  FAS.  USDA,  (202)  720-2916. 
email:  trade. ad justment&fas. usda.gov. 

Signed  at  Washington.  DC.  on  October  28. 
200,3. 

A.  Ellen  Terpstra, 

Administrator.  Foreign  Agricultural  Sen-iCf. 
|FR  Doc.  03-27959  Filed n-,i-03:  8:45  ami 
BILLJNG  CODE  3410-10-41 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  has  certified 
a  petition  for  trade  adjustment 
assistance  (TAA)  that  was  filed  on 
September  15.  2003.  by  the  Wild 
Blueberry-  Commission  of  Maine,  Orono, 
Maine,  ftoducers  of  wild  blueberries  in 
the  state  of  Maine  are  now  eligible  to 
applv  for  program  benefits. 
SUPPLEMENTARY  INFORMATION:  Upon 
investigation,  the  Administrator 
determined  that  increasing  imports  of 
wild  blueberries  contributed 
importantly  to  a  decline  in  domestic 
producer  prices  of  33  percent  during 
July  2002  through  June  2003,  when 
compared  with  the  previous  5-year 
average. 

Producers  certified  as  eligible  for  TAA 
may  apply  to  the  Farm  Service  Agency 
county  office  for  benefits  anytime  prior 
to  the  application  deadline  of  January 
20,  2004.  After  submitting  completed 
applications,  producers  shall  receive 
technical  assistance  provided  by  the 
Extension  Service  at  no  cost  and  an 
adjustmamt  assistance  payment,  if 
certain  program  criteria  are  met. 

Producers  of  raw  agricultural 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  mav  apply 
should  contact  the  Department  of 
Agriculture  at  the  addresses  provided 
below*  for  General  Information. 

Producers  Certified  as  Eligible  for 
TAA  Contact:  Local  Farm  Service 
Agency  service  center. 

For  General  Information  About  TAA 
Confac^■  Jean-Louis  Pajot,  Coordinator, 
Trade  Adjustment  Assistance  for 
Farmers,  FAS,  USDA,  (202)  720-2916, 
e-mail:  trade. adjustment® fas. usda.gov. 

Dated:  October  27.  2003. 
A.  Ellen  Teqjstra. 

Administrator.  Foreign  Agricultural  Service. 
[PR  Doc.  03-27960  Filed  11-5-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Klamath  Provincial 
.Advison,'  Committee  will  meet  on 
November  13-14.  2003.  at  the  Northern 
California  Service  Center,  6101  Airport 
Road.  Redding,  California.  The  meeting 
will  start  at  1  p.m.  and  adjourn  at  5  p.m. 
on  November  13.  and  start  at  8  a.m.  and 
adjourn  at  12  noon  on  November  14. 
Agenda  items  for  the  meeting  include: 

(1)  Discussion  on  topics  of  general 
interest  to  the  PAC  (recruitment  of  new 
members,  issue  development  process); 

(2)  Vegetative  Treatments  in  Late 
Successional  Reserves:  (3)  Salvage 
Harvest  After  Wildfire 
Recommendations;  and  (4)  Public 
Comment  Periods.  All  Provincial 
Advisory-  Committee  meetings  are  open 
to  the  public.  Interested  Citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Ford.  USDA.  Klamath  National  Forest, 
1312  Fairlane  Road.  Yreka.  California 
96097;  telephone  (530)  841 — 4483 
(voice).  TDD  (530)  841-4573. 

Dated:  October  21.  2003. 
Margaret  J.  Boland. 

Designated  Federal  Official.  Klamath  PAC. 
IFR  Doc.  03-27918  Filed  11-5-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Staff  briefing  for  the  Board  of 
Directors. 


TIME  AND  DATE:  2  p.m..  Thursday. 

November  13.  2003. 

PLACE:  Conference  Room  104-A,  Jamie 

L  Whitten  Federal  Building,  U.S. 

Department  of  Agriculture.  12th  & 

Jefferson  Drive.  SW..  Washington.  DC. 

STATUS: (Ipen. 

MATTERS  TO  BE  DISCUSSED: 

1.  "lear-end  report  on  fiscal  year  2003 
lending  activitv. 

2.  Fiscal  year  2004  Budget. 

3.  Update  on  fiscal  year  2003  audit. 

4.  Privatization  discussion. 

5  .\dministrative  and  other  issues. 
ACTION:  Stockholders'  meeting. 
TIME  AND  DATE:  9  a.m..  Friday. 
November  14.  2003 
PLACE:  Jefferson  Auditorium.  U.S. 
Department  of  Agriculture.  South 
Building.  14th  &  Independence  Avenue. 
SW..  Washington.  DC. 
STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Stockholders' 
meeting: 

1.  Call  to  order. 
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2.  Establishment  (it  a  quorum. 

.3.  Action  on  Minutes  of  the  August 
17,  2001.  Stockholders'  meeting. 

4.  Secretary's  report  on  loans 
approved.  FY  200.3. 

.5.  Treasury's  report. 

6.  Privatization  update,  discussion, 
and  presentations. 

7.  Consideration  of  resolution  to 
conduct  a  Market  Assessment. 

8.  New  business. 

9.  Adjournment. 

ACTION:  Board  of  Directors  meeting. 
TIME  AND  DATE:  Immediately  following 
Stockholders'  meeting,  Friday. 
November  14.  2003. 
PLACE:  Jefferson  Auditorium.  U.S. 
Department  of  Agriculture,  South 
Building.  14th  &  Independence  Avenue, 
SW..  Washington.  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
icillowing  matters  hd\e  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting  (items  3  through  6  are  only 
necessarv'  if  a  quorum  is  not  established 
in  the  stockholders'  meeting  and  these 
items  are  not  addressed  previously): 

1.  Call  to  order. 

2.  Action  on  Minutes  of  the  August 
19,  2003.  board  meeting. 

3.  Secretary's  Report  on  loans 
approved.  FY  2003. 

4.  Treasurer's  Report. 

5.  Privatization  update,  discussion, 
and  presentations. 

6.  Consideration  of  resolution  to 
conduct  a  Market  Assessment. 

7.  Governor's  Remarks. 

8.  Establishment  of  meeting  dates  for 
2004. 

9.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Roberta  D.  Purceli.  .A-ssistanl  Liu\  ernur. 
Rural  Telephone  Bank,  (202)  720-9554. 

Dated;  November  4.  2003. 
Roberta  D.  Purceli, 

Artinfi  Governor.  Rural  Telephone  Bank. 
(PR  Doc.  03-28080  Filed  1 1^-03;  11:58  am] 

BILLING  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  56-2003] 

Foreign-Trade  Zone  158 — Jackson.  MS, 
Application  for  Expansion  of 
Manufacturing  Authority.  Subzone 
158D — Nissan  North  America,  Inc., 
Plant  (Motor  Vehicles):  Canton,  MS 

.\n  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Vicksburg-Iackson 
Foreign-Trade  Zone.  Inc  .  t^rantee  of  FTZ 


158,  on  behalf  of  Nissan  North  America. 
Inc.  (NNA).  operator  of  Subzone  158D  at 
the  NNA  motor  vehicle  manufacturing 
plant  in  Canton.  Mississippi,  requesting 
an  expansion  of  the  scope  of 
manufacturing  authority  to  include  new 
manufacturing  capacity  under  FTZ 
procedures.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u),  and 
section  400.32(b)(1)  of  the  Board's 
regulations  (15  CFR  Part  400).  It  was 
formally  filed  on  October  29,  2003. 

Subzone  158D  was  approved  in  2002 
for  the  manufacture  of  up  to  250.000 
light-duty  passenger  vehicles  annually 
at  the  NNA  plant  (up  to  4.000 
employees/1,350  acres/2.6  million  sq.ft.) 
in  Canton  (Madison  Countv). 
Mississippi  (Board  Order  1212,  67  FR 
11091,  3-12-2002). 

The  applicant  currently  requests  that 
the  scope  of  FTZ  manufacturing 
authority  be  extended  to  include  an 
additional  1.1  million  square  feet  of 
production  area  to  accommodate 
additional  passenger  sedan  production 
capacity  (to  a  total  of  400,000  vehicles 
annually),  which  will  be  added  within 
the  existing  boundaries  of  Subzone 
158D. 

Parts  and  materials  that  are  sourced 
from  abroad  (approximately  44%  of 
material  value,  as  published  in  the 
original  Federal  Register  notice  at  66  FR 
35223,  7-3-2001)  include:  Gasoline  and 
diesel  engines  and  parts  of  such 
engines,  labels,  body  parts  and  trim, 
fasteners,  catalytic  converters,  parts  of 
steering  systems,  brake  fittings,  half 
shafts,  transmissions  and  parts  of 
transmissions,  differentials,  bearings 
and  bearing  housings,  flywheels/ 
pulleys,  wiring  harnesses,  handles/ 
knobs,  gaskets,  fasteners,  windshields 
and  windows,  springs,  relays,  and 
switches  (duty  rate  range:  free — 8.6%). 
The  foregoing  list  represents  NNA's 
preexisting  scope  of  sourcing  authority. 

Expanded  zone  procedures  would 
continue  to  exempt  NNA  from  Customs 
duty  payments  on  the  foreign 
components  used  in  production  for 
export.  On  its  domestic  sales  and 
exports  to  NAFTA  countries,  the 
company  can  choose  the  lower  duty  rate 
that  applies  to  finished  passenger 
vehicles  (2.5%)  for  the  foreign  inputs 
with  higher  duty  rates  noted  above. 
Duties  on  foreign-origin  production 
equipment  would  also  be  deferred  until 
they  become  operational.  The 
dpplication  indicates  that  the  savings 
from  FTZ  procedures  helps  to  improve 
the  NNA  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 


has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade 
Zones  Board.  U.S.  Department  of 
Commerce.  Franklin  Court  Building- 
Suite  4100W.  1099  14th  Street,  N\V.. 
Washington.  DC  20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB- 
4100VV,  1401  Constitution  Ave..  NW.. 
Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
January  5,  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-dav  period  (to 
Ianuar>^  20.  2004). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.  1  listed  above. 

Dated:  October  29,  2003. 
Dennis  Puccinelli, 
Executive  Secretan'. 

|FR  Doc.  03-27966  Filed  11-5-03;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-852] 

Creatine  Monohydrate  From  the 
People  s  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  currently  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  creatine 
monohydrate  from  the  People's 
Republic  of  China.  The  period  of  review 
is  February  1.  2002.  through  January  31, 
2003.  This  review  covers  imports  of 
subject  merchandise  from  one  producer/ 
exporter. 

We  preliminarily  find  that  sales  have 
not  been  made  at  less  than  normal 
value.  If  these  preliminarv'  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs  and 
Border  Protection  Ser\'ice  ("GBP")  to 
liquidate  entries  of  creatine 
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monohydrate  produced  and  exported  by 
Suzhnu  Sanjian  N'utrient  and  Health 
Products  Co..  Ltd..  without  regard  to 
antidumping  duties. 

We  invite  interested  parties  to 
comment  on  these  prehminarv  resuUs. 
We  will  issue  thp  final  results  no  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  NOvpmber  h.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv.  Import  Administration, 
International  Trade  Administration. 
L'.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230:  telephone:  (202) 
482-4207. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Februarv  4,  2000.  the  Department 
published  an  antidumping  order  on 
creatine  munohvdrate  from  the  People's 
Republic  of  China  CPRC").  See  Xotice 
of  Antidumping  Duty  Order:  Creatine 
Monnhvdmte  from  the  People's 
Republic  of  China.  65  FR  5583 
(February  4,  2000).  On  February'  3,  2003. 
the  Department  published  in  the 
Federal  Register  an  Antidumping  or 
Counterx-ailing  Dutv  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review.  68 
FR5272  (February  3.  2003). 

On  Februarv  2«,  2003,  in  accordance 
with  igCFR  351.213(b),  a 
manufacturtT/e.xporter  of  the  subject 
merchandise,  Suzhou  Sanjian  Nutrient 
&  Health  Products  Co..  Ltd.  (•Sanjian"), 
requested  that  the  Department  conduct 
an  administrative  review  of  this  order. 
On  March  25.  2003.  we  published  a 
notice  of  initiation  of  this  review.  See 
Initiation  of  Antidumping  and 
Countenailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part.  68  FR  14394  (March  25.  2003).  The 
period  of  this  review  ("POR")  is 
Februarv  1,  2002.  through  January  31, 
2003. 

On  April  14,  2003.  we  issued  an 

antidumping  questionnaire  to  Sanjian. 
We  issued  a  supplemental  questionnaire 
on  lulv  18.  2003.  We  received  responses 
to  the  original  and  supplemental 
questionnaires  on  .May  21  and  August  1. 
2003.  respectively. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
creatine  monohydrate,  which  is 
commonly  referred  to  as  "creatine."  The 
chemical  name  for  creatine 
monohydrate  is  N-(aminoiminomethyl)- 
N-methylgycine  monohydrate.  The 
Chemical  Abstracts  Service  ("CAS") 
registry  number  for  this  product  is 
6020-87-7.  Creatine  monohydrate  in  its 


pure  form  is  a  white,  tasteless,  odorless 
powder,  that  is  a  naturally  occurring 
metabolite  found  in  muscle  tissue. 
Creatine  monohydrate  is  provided  for  in 
subheading  2925.20.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  and  the  CAS 
registry  number  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  review  is  dispositive. 

Separate  Rates 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NNfE") 
country  in  all  previous  antidumping 
cases.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Refined  Brown  Aluminum  Oxide 
(Otherwise  known  as  Refined  Brown 
Artificial  Corundum  or  Brown  Fused 
Alumina]  from  the  People  s  Republic  of 
China,  68  FR  55589  (September  26, 
2003).  It  is  the  Department's  standard 
policy  to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  NME 
countries  a  single  rate  unless  an 
exporter  can  demonstrate  an  absence  of 
government  control,  both  in  law  (de 
jure)  and  in  fact  (de  facto),  with  respect 
to  exports.  To  establish  whether'an 
exporter  is  sufficiently  independent  of 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria' 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
C/i/na.  56  FR  20588  (May  6,  1991) 
("Sparklers"],  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  22585 
(May  2.  1994)  {"Silicon  Carbide").  In 
this  review,  the  sole  respondent, 
Sanjian,  is  a  PRC  company;  therefore,  a 
separate  rates  analysis  is  necessary  to 
determine  whether  its  export  activities 
are  independent  of  government  control. 

Absence  of  De  Jure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20589. 

Absence  of  De  Facto  Control 

A  de  facto  analysis  of  absence  of 
government  control  over  exports  is 
based  on  four  factors — whe5ier  the 


respondent:  (1)  Sets  its  own  export 
prices  independent  of  the  government 
and  other  exporters:  (2)  retains  the 
proceeds  from  its  export  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  (4)  has  autonomy  from 
the  government  regarding  the  selection 
of  management.  See  Silicon  Carbide,  59 
FR  at  22587;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China,  60  FR 
22544,  22545  (May  8,  1995)  ("Furfuryl 
Alcohol"). 

In  the  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Creatine  Monohydrate  from  the  People's 
Republic  of  China.  64  FR  71104.  71105 
(December  20,  1999)  ("LTFV 
Investigation"),  we  determined  that 
there  was  de  jure  and  de  facto  absence 
'of  government  control  of  Suzhou 
Sanjian  Fine  Chemical  Co.  Ltd."s 
("Suzhou  Chemical")  export  activities 
and  determined  that  Suzhou  Chemical 
warranted  a  company-specific  dumping 
margin.  On  April  18,'  2003,  we 
determined  that  Sanjian  was  the 
successor-in-interest  to  Suzhou 
Chemical.  See  Creatine  Monohydrate 
from  the  People's  Republic  of  China: 
Final  Results  of  Changed  Circumstances 
Review.  68  FR  19189  (April  18.  2003) 
("Changed  Circumstances  Revieiv').  For 
the  POR.  Sanjian  responded  to  the 
Department's  request  for  information 
regarding  separate  rates.  We  have  found 
that  the  evidence  on  the  record  is 
consistent  with  the  final  determination 
in  the  LTFV  Investigation  and  the 
Changed  Circumstances  Review,  and 
Sanjian  continues  to  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  its 
exports,  in  accordance  with  the  criteria 
identified  in  Sparklers.  Silicon  Carbide, 
and  Furfuryl  Alcohol. 

Export  Price 

For  U.S.  sales  made  by  Sanjian,  we 
calculated  export  price  ("EP"),  in 
accordance  with  section  772(a)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act  "),  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  the  facts  did 
not  otherwise  warrant  use  of 
constructed  export  price. 

We  calculated  EP  based  on  the  price 
to  unaffiliated  purchasers  in  the  United 
States.  In  accordance  with  section 
772(c)  of  the  Act,  as  appropriate,  we 
deducted  from  the  starting  price  foreign 
inland  freight,  international  freight, 
marine  insurance,  U.S.  inland  freight. 
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U.S.  customs  duties,  and  other  U.S. 
transportation  expenses.  We  valued  the 
deductions  for  foreign  inland  freight 
using  surrogate  data  based  on  Indian 
freight  costs.  We  selected  India  as  the 
surrogate  country-  for  the  reasons 
explained  in  the  "Normal  Value' 
section  of  this  notice,  below.  Because 
the  respondent  used  a  market-economv 
shipper  for  more  than  an  insignificant 
portion  of  its  sales  and  paid  for  the 
shipping  in  a  market-economv  currency, 
we  used  the  average  price  paid  by  that 
respondent  to  the  market  economy 
shipper  to  value  international  freight  for 
all  of  its  sales.  See  the  "Factors  of 
Production  N'aluation  Memorandum" 
dated  October  31.  2003  [-FOP  memo"]; 
See  also  Tapered  Holler  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished, 
from  the  People's  Republic  of  China. 
Preliminary-  Results  of  2000-2001 
Administrative  Review,  Partial 
Rescission  of  Review,  and  Notice  of 
Intent  to  Revoke  Order,  in  Part,  67  FR 
45451,  45453  (July  9.  2002). 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  ("NX")  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
country;  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  ("CV") 
under  section  773(a)  of  the  Act. 

As  discussed  in  the  separate  rates 
section,  the  Department  considers  the 
PRC  to  be  an  NME  countr\'.  The 
Department  has  treated  the  PRC  as  an 
NME  country  in  all  previous 
antidumping  proceedings.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-country  prices,  or 
CV  under  section  773(a)  of  the  Act,  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority  We  have  no 
evidence  suggesting  that  this 
determination  should  be  changed. 
Therefore,  we  treated  the  PRC  as  an 
NME  country  for  purposes  of  this 
review  and  calculated  NV  by  valuing 
the  factors  of  production  in  a  surrogate 
country. 

Section  773(c)(4)  of  the  Act  requires 
th(^  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  \u  that  nf  the  NME.  and  (2) 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 


determined  that  India,  Pakistan, 
Indonesia,  Sri  Lanka,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development  (see  Memorandum  from 
Jeff  May,  Director,  Office  of  Policy,  to 
Blanche  Ziv,  Import  Compliance 
Specialist.  Group  1.  April  10,  2003), 
Although  we  have  no  information  to 
indicate  that  India  produces  creatine,  it 
does  produce  other  products  within  the 
same  customs  heading,  and  it  produces 
other  fine  chemicals  with  nutritional 
characteristics.  We  have  therefore 
determined  that  India  is  a  significant 
producer  of  comparable  merchandise. 
Accordingly,  we  have  calculated  NV 
using  Indian  values  for  the  PRC 
producer's  factors  of  production. 

We  have  obtained  and  relied  upon 
publicly  available  information, 
wherever  possible.  In  many  instances, 
we  used  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India:  Volume  II 
Imports  {"MSffr'  )  to  value  factors  of 
production,  energy  inputs  and  packing 
materials.  Consistent  with  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Automotive  Replacement 
Glass  Windshields  From  the  People's 
Republic  of  China,  67  FR  6482 
(February  12,  2002)  and  accompanying 
Issues  and  Decision  Memorandum  at 
Comment  1,  we  excluded  import  data 
reported  in  the  MSFTI  for  Korea, 
Thailand  and  Indonesia  in  our  surrogate 
value  calculations.  In  addition  to  the 
MSFTI  data,  we  used  Indian  domestic 
prices  from  Indian  Chemical  Weekly 
{"ICW)  to  value  certain  chemical 
inputs.  See  the  FOP  memo. 

Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by 
Sanjian  during  the  POR.  To  calculate 
NV,  the  reported  unit  factor  quantities 
were  multiplied  by  publicly  available 
Indian  surrogate  values. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  the 
distances  reported,  we  added  to  Indian 
CIF  surrogate  values  a  surrogate  freight 
cost  using  the  reported  distances  from 
the  PRC  port  to  the  PRC  factory,  or  from 
the  domestic  supplier  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit's  ("CAFC")  decision 
in  Sigma  Corp.  v.  United  States,  117  F. 
3d  1401,  1407-1408  (Fed.Cir.  1997),  For 
those  values  not  contemporaneous  with 
the  POR,  we  adjusted  for  inflation  using 
the  appropriate  wholesale  or  producer 
price  index  published  in  the 


International  Monetary-  Fund's 
International  Financial  Statistics. 

Sanjian  reported  that  it  purchased  a 
portion  of  one  its  inputs,  cvanamide. 
from  a  market  economy  supplier. 
Because  we  found  that  the  amount  of 
cyanamide  purchased  was  insignificant, 
we  did  not  use  the  price  paid  by  Sanjian 
for  this  input,  and  instead  used  import 
values  from  the  MSFTI.  For  further 
information,  see  the  FOP  memo. 

Labor:  We  valued  labor  using  the 
method  described  in  19  CFR 
351.408(cK3). 

Electricity  and  Coal:  Consistent  with 
our  approach  in  Manganese  Metal  from 
the  People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  66  FR  15076 
(March  15,  2001)  {"Manganese  MetaP'), 
we  calculated  the  surrogate  value  for 
electricity  based  on  electricity  rate  data 
reported  by  the  International  Energy 
Agency  ("/£A"),  4th  quarter  2001.  For 
coal,  we  used  import  values  from  the 
MSFTI. 

Factory  Ch'erhead,  Selling,  General 
and  Administrative  Expenses  ("SG&'A  "}. 
and  Profit:  We  based  our  calculation  of 
factory  overhead,  SG&A.  and  profit  on 
the  2002  financial  statements  of  a 
producer  of  comparable  merchandise, 
Riddhi  Siddhi  Gluco  Boils  Ltd. 
(  "RSCB"),  an  Indian  starch  and  dextrine 
producer. 

Inland  Freight  Rates:  To  value  truck 
freight  rates,  we  used  an  average  of 
trucking  rates  quoted  in  ICW. 

Packing  Materials:  For  packing 
materials  we  used  import  values  from 
the  MSFTI.  For  a  complete  analysis  of 
surrogate  values,  see  the  FOP  memo 

Preliminary  Results  of  the  Review 

We  preliminarily  find  the  weighted 
average  dumping  margin  for  Sanjian  for 
the  period  February  1.  2002,  through 
January  31,  2003.  to  be  zero  percent. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  which  must  be 
limited  to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  arguments  au^e 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue.  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities.  The  Department 
will  issue  a  notice  of  final  results  of  this 
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administrative  review,  including  the 
resuhs  of  its  analysis  of  issues  raised  in 
any  such  written  comments,  within  120 
days  of  publication  of  these  preliminan,' 

results. 

.•Vssessment  Rates  and  Cash  Deposit 
Requirements 

Pursuant  to  1C)CFR  351.212(b).  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e..  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  the  CBP  to  assess 
antidunipin'T  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise. 
For  assessment  purposes,  we  calculate 
importer-specifi(  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  dumping  duties  due  for  all  U.S. 
sales  to  each  importer  and  dividing  the 
amount  bv  the  total  entered  value  of  the 
sales  to  that  importer. 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  resitnv  for  all  shipmients 
of  creatine  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rate  for 
Sanjian  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  a  company  previousTy 
found  to  be  entitled  to  a  separate  rate 
and  for  which  no  review  was  requested, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  review  of 
that  company:  (.3)  the  cash  deposit  rate 
for  all  other  PRC  exporters  will  be 
153.70  percent,  the  PRC-wide  rate 
established  in  the  LTFV  investigation: 
and  (4)  the  cash  deposit  rate  for  a  non- 
PRC  e.xporter  of  subject  merchandise 
from  the  PRC  will  be  the  rate  applicable 
to  the  PRC  exporter  that  supplied  that 
exporter.  These  cash  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review.     _ 

Notification  to  Importers 

This  notice  also  serves  as  a 
proliminarv  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  October  31.  2003. 

lames  }.  Jochum. 

Assistant  Secretary  for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-836] 

Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  Products  From  the 
Republic  of  Korea:  Preliminary  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminar>'  Results  of - 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  requests  from 
U.S.  producers  of  the  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon-quality  steel  plate 
products  (steel  plate)  from  "the  Republic 
of  Korea  (Korea).  The  review  covers  one 
manufacturer/exporter  of  subject 
merchandise  during  the  period  of 
review  (FOR).  February  1,  2002,  through 
lanuary  31,  2003.  Based  upon  our 
analysis,  the  Department  has 
preliminatily  determined  that  a 
dumping  margin  exists  for  the 
manufacturer/exporter  covered  by  this 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  and  Border  Protection 
(CBP)  to  assess  antidumping  duties  as 
appropriate.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  November  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  (eff 
Pedersen  or  Drew  lackson,  AD/CVD 
Enforcement,  Office  IV,  Group  II,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone:  (202)  482-2769  or  (202)  482- 
4406,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  February  10,  2000,  the  Department 
published  in  the  Federal  Register  the 

antidumping  duty  order  on  steel  plate 
from  Korea.  See  K'otice  of  Amendment 
of  Final  Determinations  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Orders:  Certain  Cut-To-Length  Carbon- 
Quality  Steel  Plate  Products  From 
France.  India,  Indonesia.  Italy,  fapan 
and  the  Republic  of  Korea.  65  FR  6585 
(Februarv  10.  2000)  (Amended  Final 
Determination  and  Order).  On  February 
3.  2003.  the  Department  published  a 
notice  of  "'Opportunity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  steel  plate 
from  Korea.  See  Antidumping  or 
Counten-ailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Reque.'it  Administrative  Review.  68 
FR  5272  (February  3,  2003).  On 
February  27,  2003,  Nucor  Corporation,  a 
domestic  producer,  requested  an 
administrative  review  of  Dongkuk  Steel 
Mill  Co..  Ltd.  (DSM).  Korea  Iron  &  Steel 
Co..  Ltd.  (KISCO).  Pohang  Iron  &  Steel 
Co.,  Ltd.  (Pohang)  and  Union  Steel 
Manufacturing  Co..  Ltd.  (Union)  for  the 
POR  February  1,  2002,  through  Januarys 
31,  2003.  Also,  on  February  27.  2003, 
IPSCO  Steel,  one  of  the  petitioning  firms 
in  the  steel  plate  investigations, 
requested  an  administrative  review  of 
DSM  this  review.  On  March  18,  2003. 
the  Department  initiated  an 
administrative  review  of  DSM.  KISCO, 
and  Union.  See  Initiation  of 
Antidumping  and  Counten'ailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  68  FR  14394 
(March  25.  2003).  The  Department  did 
not  initiate  an  administrative  review  of 
Pohang  because  Pohang  is  excluded 
from  the  antidumping  order  on  steel 
plate  from  Korea.  See  Amended  Final 
Determination  and  Order. 

On  April  10.  2003.  the  Department 
issued  antidumping  questionnaires  to 
DSM.  KLSCO  and  Union.  The 
Department  received  a  letter  from 
KISCO  on  June  6,  2003.  in  which  it 
stated  that  it  had  shut  down  its  steel 
plate  mill  in  early  1998  and.  thus,  had 
no  shipments  of  subject  merchandise 
during  the  POR.  In  March  and  April 
2003.  Union  reported  that  it  did  not 
produce  the  subject  merchandise  and 
had  no  shipments  of  subject 
merchandise  during  the  POR.  DSM 
responded  tf)  the  Department's 
questionnaire  responses  in  Mav  and 
June  2003.  The  Department  issued 
supplemental  questionnaires  to  DSM  in 
May,  June,  July,  August,  and  September 
of  2003.  and  received  responses  from 
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DSM  in  June,  July.  August,  and 
September  of  2003. 

Scope  of  the  Review 

The  produc;ts  covered  bv  the 
antidumping  dutv  order  are  certain  hot- 
rolled  carbon-qualitv  steel:  (1)  Universal 
mill  plates  (;.e..  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  hut 
not  exceeding  1250  mm,  and  of  a 
nominal  or  actual  thickness  of  not  less 
than  4  mm.  which  are  cut-to-iength  (not 
in  coils)  and  without  patterns  in  relief). 
of  iron  or  non-allov-qualitv  steel:  and  (2) 
flat-rolled  products,  hot-rolled,  of  a 
nominal  or  actual  thickness  of  4.75  mm 
or  more  and  of  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness,  and  which  are  cut-to-length 
(not  in  coils).  Steel  products  to  be 
included  in  the  scope  of  the  order  are 
of  rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-section  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  [i.e..  products  which  have  been 
■worked  after  rolling')— for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  phvsical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  the  order  are 
high  strength,  low  alloy  (HSLA)  steels. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molvbdenum. 
Steel  products  to  be  included  in  this 
scope,  regardless  of  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions,  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements.  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25-  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistn,-  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  the  order  unless  otherwise 
specifically  excluded.  The  following 


products  are  specificallv  excluded  from 
the  order:  (1)  Products  clad,  plated,  or 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above:  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e..  USS  AR  400.  USS 
AR  500);  (5)  products  made  to  ASTM 
A202.  A225.  A514  grade  S.  A517  grade 
S,  or  their  proprietary  equivalents;  (6) 
ball  bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel.  The  merchandise  subject 
to  the  order  is  classified  in  the  HTSUS 
under  subheadings:  7208.40.3030, 
7208.40.3060.  7208.51.0030. 
7208  51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000. 
7208.90.0000,  7210.70,3000, 
7210.90.9000,  7211.13.0000. 
7211.14.0030.  7211  14.0045. 
7211.90.0000.  7212.40.1000, 
7212.40.5000.  7212.50.0000. 
7225.40.3050.  7225.40.7000, 
7225.50.6000,  7225.99.0090, 
7226.91.5000.  7226.91.7000. 
7226.91.8000.  7226.99.0000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  CBP  purposes,  the 
written  description  of  the  merchandise 
covered  by  the  order  is  dispositive. 

Period  of  Review 

The  POR  is  Februar\'  1,  2002  through 
lanuarv  31,  2003. 

Preliminary  Partial  Rest  ission  ot 
Review 

We  are  preliminarily  rescinding  this 
review,  in  part,  with  respect  to  KISCO 
and  Union  because  they  reported  that 
they  made  no  shipments  of  subject 
merchandise  during  the  POR.  The 
Department  reviewed  CBP  data,  which 
supports  the  claims  that  these 
companies  did  not  export  subject 
merchandise  during  the  POR. 

Duty  Absorption 

Section  751(a)(4)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Nucor  Corporation  requested 
that  the  Department  make  a  duty 
absorption  determination  with  respect 
to  each  respondent.  Because  the  instant 
review  was  not  initiated  two  or  four 
years  after  publication  of  the  order,  the 


Department  will  not  make  a  duty 
absorption  determination  in  this  review. 
AfTiliation 

During  the  POR,  DSM  sold  subject 
merchandise  to  Dongkuk  Industries  Co., 
Ltd.  (DKI),  a  Korean  trading  company, 
which,  in  turn,  resold  the  merchandise 
to  Dongkuk  International.  Inc.  (DKA).  a 
U.S.  importer  that  is  affiliated  with 
DSM.  The  Department  has  preliminarily 
determined  that  DSM  and  DKI  are  under 
the  common  control  of  a  family 
grouping.  According  to  sectioii 
771(33)(F)  of  the  Act.  "{tlwo  or  more 
persons  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with,  anv  person"  shall 
be  considered  to  be  affilia'ted.  Thus  we 
have  preliminarily  found  DSM  and  DKI 
to  be  affiliated  parties.  For  a  complete 
discussion  of  this  issue  see  the 
memorandum  from  the  Team  to  Thomas 
F.  Futtner.  Acting  Office  Director, 
concerning  Affiliation  Analvsis  for 
Dongkuk  Steel  Mill  Compaiiy,  Ltd.. 
dated  concurrently  with  this  notice. 

Section  201  Duties 

The  Department  notes  that 
merchandise  subject  to  this  review  is 
subject  to  duties  imposed  under  section 
201  of  the  Act  (section  201  duties). 
Because  the  Department  has  not 
previously  addressed  the 
appropriateness  of  deducting  section 
201  duties  from  export  price  and 
constructed  export  price  (CEP),  on 
September  9,  2003.  the  Department 
published  a  request  for  public 
comments  on  this  issue  (68  FR  53104). 
All  comments  were  due  on  October  9, 
2003.  Rebuttal  comments  are  due  by 
November  7.  2003.  See  68  FR  60079 
(October  21.  2003).  Since  the 
Department  has  not  made  a 
determination  on  this  issue  at  this  time, 
for  purposes  of  these  preliminarv 
results,  no  adjustment  has  been  made. 

.N'ormai  \  alui  (  nrnparistms 
To  determine  whether  the 
respondent's  sales  of  steel  plate  from 
Korea  to  the  United  States  were  made  at 
less  than  normal  value  (NV),  we 
compared  the  CEP  to  the  NV.  as 
des(  ribed  in  the  "Constructed  Export 
Prii.e"  and  "Normal  Value"  sections  of 
this  notice,  below.  We  first  attempted  to 
I  umpare  contemporaneous  U.S.  and 
comparison-market  sales  of  products 
that  are  identical  with  respect  to  the 
following  characteristics:  paint,  quality, 
grade,  heat  treatment,  thickness,  width, 
patterns  in  relief  and  descaling.  Where 
we  were  unable  to  compare  sales  of 
identical  merchandise,  we  compared 
U.S.  sales  to  contemporaneous 
comparison-market  sales  of  the  most 
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similar  merchandise  based  on  the  above 
characteristics,  which  are  listed  in  order 
of  importance  for  matching  purposes. 

Constructed  Export  Price 

In  calculating  U,S,  price,  the 
Department  used  CEP.  as  defined  in 
section  r72(b)  of  the  Act,  because  the 
merchandise  was  sold,  after 
importation,  bv  DSM's  U.S.  affiliate, 
DKA,  to  unaffiliated  purchasers  in  the 
United  States.  We  calculated  CEP  based 
on  delivered  prices  to  unaffiliated 
customers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  and  U.S. 
brokerage  and  handling,  foreign  and 
U.S.  inland  freight,  international  freight, 
marine  insurance,  U.S.  duties,  and 
direct  and  indirect  selling  expenses  to 
the  extent  that  they  are  associated  with 
economic  activity  in  the  United  States 
in  accordance  with  sections  772(g)(2)(A) 
and  772(d)(1)(B)  and  (D)  of  the  Act.  The 
direct  selling  expenses  included  credit 
expenses.  We  added  duty  drawback 
received  on  imported  materials 
pursuant  tf)  section  772(c)(1)(B)  of  the 
Act.  In  accordance  with  section 
772(d)(3)  of  the  Act.  we  made  a 
deduction  for  CEP  profit.  Finally, 
pursuant  to  section  772(c)(1)(C)  of  the 
Act.  we  increased  U.S.  price  by  the 
amount  of  the  export  subsidy  found  in 
the  countervailing  duty  investigation  on 
steel  plate  from  Korea.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Cut-to-Length 
Carbon-Qualitv  Steel  Plate  From  the 
Republic  of  Korea.  64  PR  73176 
(December  29,  1999). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determined  NV  based  on 
sales  in  the  comparison-market  at  the 
same  level  of  trade  (LOT)  as  the  CEP 
sales.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison- 
market.  For  CEP  sales,  the  U.S.  LOT  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer.  The 
Department  adjusts  the  CEP.  pursuant  to 
section  772(d)  r)f  the  Act.  prior  to 
performing  its  LOT  analysis,  as 
articulated  by  the  Department's 
regulations  at  section  351.412(c)(l)(ii). 
See  Micron  Technology.  Inc.  v.  United 
States.  2AA  F.3rd  130l'.  1315  (Fed.  Cir. 
2001) 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  CEP  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  activities  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT  than  that  of  the  U.S.  sale. 


and  the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  For  CEP  sales,  if 
the  NV  LOT  is  more  remote  from  the 
factorv  than  the  CEP  LOT  and  there  is 
no  basis  for  determining  whether  the 
difference  in  the  levels  between  NV  and 
CEP  affects  price  comparability,  we 
adjust  NV  under  section  773(a)(7)(B)  of 
the  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Cut-to 
Length  Carbon  Steel  Plate  from  South 
Africa.  62  FR  61731  (November  19, 
1997). 

In  determining  whether  separate 
LOTs  exist,  we  obtained  information 
from  DSM  about  the  marketing  stages 
for  the  reported  U.S.  and  comparison- 
market  sales,  including  a  description  of 
the  selling  activities  performed  by  DSM 
for  each  channel  of  distribution.  In 
identifying  LOTs  for  CEP  sales,  we 
considered  the  selling  functions 
reflected  In  the  starting  price,  as 
adjusted  under  section  772(d)  of  the 
Act.  See  section  351.412(c)(l)(ii)  of  the 
Department's  regulations.  We  expect 
that,  if  claimed  LOTs  are  the  same,  the 
selling  functions  and  activities  of  the 
seller  at  each  level  should  be  similar. 
Conversely,  if  a  party  claims  that  LOTs 
are  different  for  different  groups  of 
sales,  the  selling  functions  and  activities 
of  the  seller  for  each  group  of  sales 
should  be  dissimilar. 

In  its  questionnaire  responses,  DSM 
reported  that  it  sold  the  foreign  like 
product  through  one  channel  of 
distribution  in  the  comparison-market 
and  subject  merchandise  through 
several  channels  of  distribution  in  the 
United  States.  We  found  that  DSM 
engaged  in  similar  selling  activities  for 
almost  all  sales  in  the  comparison- 
market,  and  thus,  we  have  preliminarily 
determined  that  there  is  one  LOT  in  the 
comparison-market.  Moreover,  we 
found  that  the  sales  activities  performed 
in  the  U.S.  channels  of  distribution  are 
substantially  similar  and,  thus  there  is 
one  LOT  in  the  U.S.  market.  Further,  we 
compared  the  single  LOT  in  the 
comparison-market  to  the  single  LOT  in 
the  U.S.  market,  and  have  preliminarily 
determined  that  they  are  substantially 
similar.  Thus,  we  have  determined  that 
the  LOTs  in  the  comparison  and  U.S. 
markets  are  the  same  LOT.  Because  the 
LOT  is  the  same  in  both  markets,  we 
have  denied  DSM's  request  for  a  CEP 
offset,  and  not  considered  an  LOT 
adjustment.  See  memorandum  to  the 
File  from  the  Team  concerning  Level  of 


Trade  Analysis:  Dongkuk  Steel  Mill  Co.. 
Ltd..  dated  concurrently  with  this 
notice. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  failed 
the  cost  test,  we  calculated  NV  as  noted 
in  subsection  5,  "Calculation  of  NV," 
below. 

1 .  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  ser\'e  as  a  viable  basis  for 
calculating  NV  (i.e..  whether  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Because  the 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
is  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  subject 
merchandise,  we  determined  that  the 
home  market  is  viable  for  the 
respondent,  and  have  used  the  home 
market  as  the  comparison-market. 

2.  Ordinary  Course  of  Trade — Ch'ermn 
Sales 

DSM  reported  home  market  sales  of 
"overrun"  merchandise  (;.e..  sales  of  a 
greater  quantity  of  steel  plate  than  the 
customer  ordered  due  to 
overproduction).  Section  773(a)(1)(B)  of 
the  Act  provides  that  NV  shall  be  based 
on  the  price  at  which  the  foreign  like 
product  is  first  sold,  inter  aha,  in  the 
ordinary  course  of  trade.  Section 
771(15)  of  the  Act  defines  ordinary 
course  of  trade  as  the  conditions  and 
practices  which,  for  a  reasonable  time 
prior  to  the  exportation  of  the  subject 
merchandise,  have  been  normal  in  the 
trade  under  consideration  with  respect 
to  merchandise  of  the  same  class  or 
kind.  In  past  cases,  the  Department  has 
examined  a  number  of  factors  to 
determine  whether  "overrun"  sales  are 
in  the  ordinarv  course  of  trade.  These 
factors  include;  (1)  Whether  the 
merchandise  is  "off-quality"  or 
produced  according  to  unusual 
specifications;  (2)  the  comparative 
volume  of  sales  and  number  of  buyers 
in  the  home  market:  (3)  the  average 
quantity  of  an  overrun  sale  compared  to 
the  average  quantity  of  a  commercial 
sale;  and  (4)  price  and  profit 
differentials  in  the  home  market.  Based 
on  our  analysis  of  these  factors  and  the 
terms  of  sale,  we  found  all  overrun  sales 
to  be  outside  the  ordinarv  coiu'se  of 
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trade.  See  memorandum  to  the  File  from 
the  Team  concerning  Overrun  Sales 
Analysis:  Dongkuk  Steel  Mill  Co.,  Ltd., 
dated  concurrently  with  this  notice. 

3.  Affiliated-Pcirtv  Transactions  and 

Arm's-length  Test 

DSM  reported  no  home  market  sales 
to  affiliates. 

4.  Cost  of  Production  Analysis 

In  the  investigation  of  steel  plate  from 
Korea,  the  Department  disregarded 
DSM's  sales  that  were  found  to  have 
failed  the  cost  test.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  Products 
From  the  Republic  of  Korea.  64  FR 
41224  duly  29.  1999):  Amended  Final 
Determination  and  Order  (no  change 
from  ttie  preliminary  results). 
Accordingly,  the  Department,  pursuant 
to  section  773(b)  of  the  Act,  initiated  a 
cost  of  production  (COP)  investigation 
of  the  respondent  for  purposes  of  this 
administrative  review.  We  conducted 
the  COP  analysis  as  described  below. 

A.  Calculation  of  COP 

In  accordance  wMth  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP.  by  model,  for  the  POR, 
based  on  the  sum  of  materials  and 
fabrication  costs,  general  and 
administrative  (G&A)  expenses,  and 
packing  costs. 

B,  Test  of  Home  Market  Sales  Prices 
As  required  under  section  773(b)  of 

the  Act,  we  compared  the  weighted- 
average  COPs  to  the  home  market  sales 
of  the  foreign  like  product,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  On  a  product-specific  basis,  we 
compared  the  COP  to  home  market 
prices,  less  any  applicable  movement 
charges  and  direct  and  indirect  selling 
expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
DSM's  sales  of  a  given  product  were 
made  at  prices  below  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  'substantial 
quanlities.  "  Where  20  percent  or  more 
of  DSM's  sales  of  a  given  product  were 
made  at  prices  below  the  COP.  we 
determined  that  such  sales  were  made 
in  substantial  quantities  within  an 
extended  period  of  time  (i.e.,  a  period  of 
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one  year).  Further,  because  we 
compared  prices  to  POR-average  costs, 
we  determined  that  the  below-cost 
prices  would  not  permit  recovery  of  all 
costs  within  a  reasonable  time  period, 
and  thus,  we  disregarded  the  below-cost 
sales  in  accordance  with  sections 
773(b)(1)  and  (2)  of  the  Act. 

We  found  that  for  certain  products, 
DSM  made  home  market  sales  at  prices 
below  the  COP  within  an  extended 
period  of  time  in  substantial  quantities. 
Further,  we  found  that  these  sales  prices 
did  not  permit  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  excluded  these  sales  from  our 
analysis  in  accordance  with  section 
773(b)(1)  of  the  Act. 

5.  Calculation  of  N\^ 

We  determined  price-based  NVs  for 
DSM  as  follows:  We  calculated  NV 
based  on  packed,  delivered  and  ex- 
factory  prices  to  home  market 
customers.  Where  appropriate,  we 
increased  the  starting  price  for  interest 
and  duty  drawback  revenue  received 
from  customers.  We  made  deductions 
from  the  starting  price  for  foreign  inland 
freight,  where  appropriate,  pursuant  to 
sections  773(a)(6}{B)(ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  §  351.410(c)  of  the 
Department's  regulations,  we  made 
circumstance-of-sale  adjustments  to  the 
starting  price,  where  appropriate,  for 
differences  in  credit,  warranty,  and  bank 
expenses. 

We  deducted  home  market  packing 
costs  from,  and  added  U.S.  packing 
costs  to,  the  starting  price,  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act.  Where  appropriate, 
we  made  adjustments  to  NV  to  account 
for  differences  in  the  physical 
characteristics  of  the  merchandise  sold 
in  the  U.S.  and  home  market,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  §351.411  of  the 
Department's  regulations. 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act,  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  February-  1,  2002, 
through  January  31,  2003: 


Manufacturer/Exporter 

Margin 
(percent) 

Dongkuk  Steel  Mill  Co.,  Ltd 

0.85 

We  Will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See 
§  351.224(b)  of  the  Department's 
regulations.  Any  interested  party  may 
request  a  hearing  within  30  days  of  the 
publication  date  of  this  notice.  See 
§351, 310(c)  of  the  Department's 
regulations.  If  requested,  a  hearing  will 
be  held  44  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  7  days  after  the  deadline  for  filing 
case  briefs.  Interested  parties  are  invited 
to  comment  on  the  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue. 

(2)  a  brief  summary  of  the  argument  and 

(3)  a  table  of  authorities.  Further,  we 
would  appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  a  copy  of  the  public 
version  of  any  such  comments  on  a 
diskette.  The  Department  -will  issue  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any 
written  comments,  within  120  days 
from  the  publication  date  of  this  notice. 

Assessment  Rate 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  GBP  shall  assess, 
antidumping  duties  nn  all  appropriate 
entries.  In  accordance  with 
§  351.212(b)(1)  of  the  Department's 
regulations,  we  have  calculated  an 
importer-specific  assessment  rate  for 
merchandise  subject  to  this  review. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis,  we  will 
instruct  the  CBP  to  assess  the  importer- 
specific  rate  uniformly  on  all  entries 
made  during  the  POR'  The  Department 
will  issue  appropriate  assessment 
instructions  directly  to  CBP  within  15 
days  of  publication  of  the  final  results 
of  review.  If  these  preliminary  results 
are  adopted  in  the  final  results  of 
review,  we  will  direct  CBP  to  assess  the 
resulting  assessment  rates  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  the  importers' 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
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publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  he  thf  rate  listed  above  (except  that 
if  the  rate  is  cIp  mininiis.  i.e..  less  than 
0  ii  percent,  a  cash  deposit  rate  of  zero 
will  be  required):  (2)  for  previously 
investigated  or  reviewed  companies  not 
listed  above,  the  cash  deposit  rate  will 
(  untinue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  (LTFV) 
Huestigation.  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
fnr  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  0.98  percent,  which  is 
the  "all  others"  rate  established  in  the 
LTFV  investigation,  adjusted  for  the 
export  subsidy  rate  in  the  countervailing 
duty  investigation.  See  Amended  Final 
Determination  and  Order.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  sen'es  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  §  351.402(f)(2) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretar\''s  presumption 
that  reimbursfiment  nf  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i){l)  of  the  Act. 

Dated  Ot  tober  31.  2003. 
lames  ).  Jochum, 
.■\ssistant  Secretary  for  Impqrt 

.■\dministration. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  ot  China: 
Initiation  of  Antidumping  Duty  New 
Shipper  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  timely 
requests  from  Siyang  Foreign  Trade  Co.. 
Ltd.  (Siyang  FTC)  and  its  producer 
Anhui  Golden  Bird  Agricultural  &  Side- 
Line  Products  Development  Co..  Ltd. 
(Golden  Bird).  Yancheng  Fuda  Foods 
Co.,  Ltd.  (Fuda).  and  Qingdao  Xiyuan 
Refrigerate  Food  Co..  Ltd.  (Xiyuan)  to 
conduct  new  shipper  reviews  of  th6 
antidumfMng  dutv  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (PRC).  Fuda  and 
Xiyuan  each  produced  and  exported  the 
subject  merchandise.  In  accordance 
with  section  751(a)(2)(B)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  and 
section  331.214(d)  of  the  Department's 
regulations,  we  are  initiating  these  new 
shipper  rdviews. 

EFFECTIVE  DATE:  November  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Kirbv  or  Matthew  Renkev. 
Office  of  AD/CVD  Enforcement  VII. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230:  telephone:  (202)  482-3782  or 
(202)  482-2312.  respectively. 

Background 

On  July  28,  2003.  the  Department 
received  a  timely  request  from  Siyang 
FTC,  in  accordance  with  section 
751(a)(2)(iB)  of  the  Act  and  19  CFR 
351.214(c).  for  a  new  shipper  review  of 
this  antidumping  duty  order  on 
freshwater  crawfish  tail  meat  from  the 
PRC.  which  has  a  September 
anniversan,"  date.  On  September  29. 
2003.  the  Department  also  received 
timely  requests  from  Fuda  and  Xiyuan 
filed  in  accordance  with  the  statute  and 
regulations.  Siyang  FTC  had  made  a 
previous  request  for  a  new  shipper 
review  which  the  Department  initiated, 
but  later  rescinded  based  on  Siyang's 
failure  to  provide  the  proper 
certifications  pursuant  to  19  CFR 
351.214(b)(2).  See  Freshwater  Crawiish 
Tail  Meat  for  the  People's  Republic  of 
China:  Rescission  of  Antidumping  Dutv 
New  Shipper  Review,  68  FR  37115  (June 
23,  2003).  Siyang  FTC  has  submitted  the 


certifications  required  for  the  initiation 
of  this  current  new  shipper  review. 

As  required  bv  19  CFR 
351.214(b)(2)(i).'(ii).  and  (iii)(A).  Siyang 
FTC  and  its  producer  Golden  Bird, 
along  with  Fuda,  and  Xiyu.in  have 
t  ertified  that  thev  did  not  export 
freshwater  crawfish  tail  meat  to  the 
1  nited  States  during  the  period  of 
investigation  (POI),  and  that  they  have 
never  been  affiliated  u  ith  any  exporter 
or  producer  which  exported  freshwater 
crawfish  tail  meat  to  the  L'nited  States 
during  the  POI.  Siyang  FTC.  Fuda  and 
Xiyuan  have  further  certified  that  their 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC, 
pursu mt  to  the  requirements  of  19  C]FR 
351.214(b){2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  .section 
351.214(b)(2)(iv)(A).  Sivang  FTC.  Fuda 
and  Xiyuan  each  submitted 
documentation  establishing  both  the 
date  on  wfiich  tliey  first  shipped  the 
subject  merchandise  to  the  United 
States  and  the  date  of  entry  of  that  first 
shipment.  Pursuant  to  the  Department's 
regulations  at  sections 
351.214{b)(2)(iv)(B)  and  (C),  Siyang 
FTC,  Fuda,  and  Xiyuan  also  provided 
documentation  which  established  the 
volume  of  that  shipment  and  the  date  of 
the  first  sale  to  an  unaffiliated  customer 
in  the  United  States.  Also  pursuant  to 
the  Department's  regulations  at  section 
351.214(b)(2)(iv)(B).  Siyang  FTC 
reported  the  volume  of  subsequent 
shipments  during  the  period  of  review 
(POR).  Fuda  and  Xiyuan  certified  that 
they  had  no  subsequent  shipments. 
After  reviewing  the  submissions  with 
respect  to  the  new  shipper  review 
requests  filed  on  behalf  of  Siyang  FTC. 
Fuda  and  Xivuan.  the  Department  found 
that  they  meet  the  threshhold  for 
initiation  in  accordance  with  section 
351.214(b)  of  the  Department's 
regulations. 

Initiation  of  Reviews 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1).  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  freshwater  crawfish  tail 
meat  from  the  PRC. 

In  accordance  with  19  (]FR 
351.214{g)(l){i)(A)  of  the  Department's 
regulations,  the  POR  for  a  new  shipper 
review,  initiated  in  the  month 
immediately  following  the  anniversary' 
month,  will  be  the  twelve-month  period 
immediatelv  preceding  the  anniversary 
month.  Because  of  the  timing  of  Siyang 
FTC's  first  shipment  and  the  timing  of 
the  request,  the  Department  has 
determined  that  it  is  appropriate  in  this 
review  to  extend  the  PCJR  backwards  for 
Siyang  FTC  to  include  its  initial  new 
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shipper  sale,  which  was  made  prior  to  The  PORs  for  these  new  shipper 


the  standard  FOR 


reviews  are: 


Antidumping  duty  new  shipper  reviews 


Siya^ng  Foreign  Trade  Co..  Ltd./Producer  Anhui  Golden  Bird  Agricultural  &  Side-Une  Products  Development  Co.. 


Period  to  be  reviewed 


Yancheng  Fuda  Foods  Co..  Ltd 

Qingdao  Xiyuan  Refrigerate  Food  Co.,  Ltd. 


7/1/02-8/31/03 
9/1/02-8/31/03 
9/1 /02-8/'3 1/03 


We  will  instruct  the  U.S.  Customs  and 

Border  Protection  (CBP)  to  allow,  at  the 
option  of  the  importer,  the  posting,  until 
the  completion  of  the  review,  of  a  single 
entry  bond  or  security  in  lieu  of  a  cash 
deposit  for  subject  merchandise 
exported  by  and  produced  bv  the  above 
listed  companies.  See  19  CFR 
351.214(e).  Siyang  FTC  certified  that  it 
exported  but  did  not  produce  the 
subject  merchandise  on  which  it  based 
its  new  shipper  review  requests,  and 
Golden  Bird  certified  that  it  produced 
the  subject  merchandise  exported  by 
Siyang  FTC  Therefore,  we  will  instruct 
CBP  to  limit  the  bonding  option  to 
entries  of  subject  merchandise  exported 
by  Siyang  FTC  and  produced  bv  Golden 
Bird.  Fuda  and  Xiyuan  certified  that 
they  both  produced  and  exported  the 
subject  merchandise.  Therefore,  we  will 
instruct  CBP  to  limit  the  bonding  option 
to  entries  of  subject  merchandise  both 
produced  and  exported  by  Fuda  and 
Xiyuan. 

Interested  parties  may  submit 
applications  for  disclosure  of  business 
proprietary  information  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

These  initiations  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214. 

Dated:  October  31.  2003. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Import 
Administration.  Croup  III. 

(FR  Doc  0.3-27967  Filed  11-5-03;  8:45  am) 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Notice  of  Completion  of 
Panel  Review 

agency:  NAFT.^  Secretariat.  United 
States  Section.  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  remand 
determination  made  bv  the  U.S. 


International  Trade  Administration,  in 
the  matter  of  Gray  Portland  Cement  and 
Clinker  from  Mexico  (5th 
Administrative  Review).  Secretariat  File 
No.  USA-97-1 904-01. 


SUMMARY:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  February  10, 
2000.  affirming  the  final  remand 
described  above  was  completed  on 
October  30.  2003.  With  the  decision  of 
the  Extraordinary-  Challenge  Committee 
dated  October  30.  2003,  the  above  panel 
review  is  completed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston.  United  ^tdt.'> 
Secretary.  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  On 
February  10,  2000.  the  Binational  Panel 
issued  an  order  which  affirmed  the  final 
remand  determination  of  the  United 
States  International  Trade 
Administration  ("ITA")  concerning 
Gray  Portland  Cement  and  Clinker  from 
Mexico.  The  Secretariat  was  instructed 
to  issue  a  Notice  of  Completion  of  Panel 
Review  on  the  31st  day  following  the 
issuance  of  the  Notice  of  Final  Panel 
Action,  if  no  request  for  an 
Extraordinary  Challenge  was  filed.  A 
request  for  an  Extraordinar>-  Challenge 
Committee  was  filed  on  March  23.  2000. 
On  October  30.  2003  the  Extraordinan.' 
Challenge  Committee  rendered  a 
decision  to  affirm  the  February-  10,  2000 
panel  decision.  Based  on  Article  1904 
Panel  Rules,  the  Panel  Review  was 
completed  and  the  panelists  discharged 
from  their  duties  effective  October  30 
2003. 

Dated:  October  31.  2003. 
Caratina  L.  .Mston. 

United  States  Sec^etar^■,  XAFTA  Secretariat. 
[FR  Doc.  03-27963  Filed  11-5-03;  8:45  am] 

BILLING  CODE  3410-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102703B] 

Taking  and  Importing  Marine 
Mammals:  Taking  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION;  .Notice  of  issuance  of  a  Letter  of 
Authorization. 


SUMMARY:  In  accordance  with  the 
M-irin'  .Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  NMFS  has  issued  a 
Letter  of  Authorization  (LOA)  to  take 
marine  mammals  by  harassment,  injury 
and  mortality,  incidental  to  power  plant 
operations  to  Seabrook  Station  nuclear 
power  plant,  Seabrook,  NH. 

DATES:  Effective  from  November  1,  2003, 
through  June  30.  2004. 

ADDRESSES:  A  copy  of  the  October  3, 
2003,  application  is  available  bv  writing 
to  P.  Michael  Payne,  Chief.  Marine 
Mammal  Conser\'ation  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway.  Silver  Spring.  MD 
20910,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky.  Office  of  Protected 
Resources.  NMFS,  (301)  713-2322,  ext 

163. 

SUPPLEMENTARY  INFORMATION; 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
small  numbers  of  marine  mammals  by 
U.S.  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and 
regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  "if  NMFS  finds  that  the 
taking  will  have  no  more  than  a 
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negligible  impact  on  the  species  or 
stock(s),  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock{s)  for 
subsistence  uses.  In  addition,  N'MFS 
must  prescribe  regulations  that  include 
permissible  methods  of  taking  and  other 
means  effecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat,  and  on  the  availability  of  the 
species  for  subsistence  uses,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance.  The  regulations  must 
include  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Regulations  governing  the  taking  of 
marine  mammdls  incidental  to  the 
power  plant  operations  were  published 
on  May  25,  1999  (64  FR  28114),  and 
remain  in  effect  until  lune  30,  2004.  For 
detailed  information  on  this  action, 
please  refer  to  that  document.  These 
regulations  include  mitigation, 
monitoring,  and  reporting  requirements 
for  the  incidental  taking  of  marine 
mammals  bv  power  plant  operations. 

Summary'  of  Request 

On  October  3,  2003,  NMFS  received 
an  application  from  FPL  Energy 
Seabrook,  LLC.  for  an  LOA  under  the 
regulations  issued  on  May  25,  1999  (64 
FR  28114),  and  effective  on  July  1.  1999. 
This  application  requested 
authorization  to  take,  by  harassment, 
under  section  101(a)(5)(A)  of  the 
MMPA,  small  numbers  of  marine 
mammals  incidental  to  routine 
operations  of  the  Seabrook  Station 
nuclear  power  plant  in  Seabrook,  New 
Hampshire  for  a  period  not  to  exceed 
one  year. 

Authorization 

Accordingly.  NMFS  issued  an  LOA  to 
FPL  Energy  Seabrook,  LLC  on  October 
31,  2003,  authorizing  the  taking  of  small 
numbers  of  marine  mammals  incidental 
to  routine  operations  of  the  Seabrook 
Station  nuclear  power  plant.  Issuance  of 
this  LOA  is  based  on  findings,  described 
in  the  preamble  to  the  final  rule  (64  FR 
28114,  May  25,  1999),  that  the  total 
takings  by  this  activity  will  result  in 
small  numbers  of  marine  mammals 
being  taken,  have  no  more  than  a 
negligible  impact  on  marine  mammal 
stocks,  and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
affected  marine  mammal  stocks  for 
subsistence  uses. 

This  LOA  remains  valid  until  lune  30, 
2004.  provided  that  FPL  Energy 
.Seabrook,  LLC  is  in  conformance  with 
the  conditions  of  the  regulations  and  the 
LOA,  and  the  mitigation,  monitoring, 
and  reporting  requirements  described  in 
50  CFR  216.130-216.137  (64  FR  28114. 


May  25,  1999)  and  in  the  LOA  is 
undertaken. 

Dated:  October  31,  2003. 
Laurie  K.  Allen, 

Acting  Office  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-27995  Filed  11-5-03;  8:45  am] 

BILLING  CODE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Committee 
Second  Renewal 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
for  a  period  of  two  years  its  Technology 
Advisory  Committee.  The  Commission 
has  determined  that  the  renewal  of  the 
advisory  committee  is  in  the  public 
interest  in  connection  with  duties 
imposed  on  the  Commission  by  the 
Commodity  Exchange  Act,  7  U,S,C,  1,  et 
seq..  as  amended. 

The  purpose  of  the  Technology 
Advisory  Committee  is  to  advise  the 
Commission  on  the  impact  and 
implications  of  technological  innovation 
in  the  financial  services  and  commodity 
markets.  Meetings  of  the  Technology 
Advisory  Committee  are  public. 

Interested  presons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street,  NW., 
Washington.  DC  20581. 

Issued  in  Washington,  DC  on  October  31, 
2003.  by  the  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[VR  Doc.  03-27910  Filed  11-5-03;  8:45  am] 

BILLING  COOE  6351-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Renewal  of  a  Currently  Approved 
Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation"),  has  submitted  the 
following  public  information  collection 
requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  (44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 


applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  William  M.  Ward, 
(202)  606-5000,  ext.  375.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY-TDD)  may  call  (202) 
565-2799  between  8:30  a.m.  and  5  p.m. 
Eastern  time.  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Ms.  Fumie  Yokota.  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service.  Office 
of  Management  and  Budget.  Room 
10235.  Washington,  DC,  20503,  (202) 
395-3147,  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register, 

The  OMB  is  particularly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Propose  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submissions  of  responses. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Americorps*NCCC  Service 
Project  Application. 

OMB  Number:  3045-0010. 

Frequency:  Annually. 

Affected  Public:  Various  small 
community  and  faith-based 
organizations  and  non-profits/project 
sponsors. 

Number  of  Respondents:  1200. 

Estimated  Time  Per  Respondent:  7.5 
hours. 

Total  Burden  Hours:  9000  hours. 

Total  Burden  Cost  (capital/startup): 
N/A. 

Total  Annual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $183,000. 

Description:  The  Corporation 
proposes  to  renew  the  AmeriCorps 
NCCC!  Service  Project  Application  in  a 
revised  form,  which  incorporates 
lessons  learned  since  the  program 
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inception.  The  Form  is  the  means  by 
which  various  organizations  can  request 
N'CCC  members  to  assist  in  community 
service  projects,  and  by  which  the 
NCCC  evaluates  such  proposals  for 
approval  and  selection. 

Dated:  October  30,  2003. 

Merlene  Mazvck. 

■National  Director  (Acting), 
A  m  eriCorps  *NCCC. 

IFR  Doc.  03-27888  Filed  11-.5-03;  8:45  am] 
BILLING  CODE  6050-$$-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Finance  and 
Accounting  Service.  DoD. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  199.5.  the  Defense 
Finance  and  Accounting  Sendee 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv.  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  Januarv'  5,  2004. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Financial  Ser\-ices  and  Disbursing 
Division,  Defense  Finance  and 
Accounting  Service  Kansas  Citv,  DFA.S- 
DAD.'KC.  ATTN:  Ms.  .Maggie  Stiffler, 
1500  E  95th  Street.  Kansas  City.  MO 
64197-0030. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or 
call,  Ms.  Maggie  Stiffler  (816)  926-3604 

Title,  Associated  Form,  and  OMB 
Sumber:  Personal  Check  Cashing 


Agreement,  DD  Form  2761;  OMB 
Number  0730-0005. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessar>'  to 
meet  the  Department  of  Defense's  (DoD) 
requirement  for  cashing  personal  checks 
overseas  and  afloat  by  DoD  disbursing 
activities,  as  provided  in  31  U.S,C.  3342. 
The  DoD  Financial  Management 
Regulation,  Volume  5,  provides 
guidance  to  DoD  Disbursing  Officers  in 
the  performance  of  this  information 
collection.  This  allow-s  the  DoD 
disbursing  officer  or  authorized  agent 
the  authority  to  offset  the  pay  without 
prior  notification,  in  cases  where  this 
form  has  been  signed  subject  to 
conditions  specified  within  the 
approved  procedures. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  193,000  hours. 

Number  of  Respondents:  386.000. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summarv  of  Information  Collection 

The  Personal  check  Cashing 
Agreement  Form  is  designed  exclusively 
to  help  the  DoD  disbursing  offices 
expedite  the  collection  process  of 
dishonored  checks.  The  front  of  the 
form  will  be  completed  and  signed  by 
the  authorized  individual  requesting 
check  cashing  privileges.  By  signing  the 
form,  the  individual  is  freely  and 
voluntarily  consenting  to  the  immediate 
collection  from  their  current  pay, 
without  prior  notice,  for  the  face  value 
of  any  check  cased,  plus  any  charges 
assessed  against  the  government  by  a 
financial  institution,  in  the  event  the 
check  is  dishonored.  In  the  event  the 
check  is  dishonored,  the  disbursing 
office  will  complete  and  certify  the 
reverse  side  of  the  form  and  forward  the 
form  to  the  applicable  payroll  office  for 
collection  from  the  individual's  current 
pay. 

'  Dated:  October  27.  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-27936  Filed  11-5-03:  8:45  am] 

BILLING   CODE   5001  -Ofr-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Panel  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass 
Destruction 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  summan'  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act.  (Pub.  L.  92^63). 
DATES:  \ovember  17-18.  2003. 
ADDRESSES:  R.^ND.  1200  South  Haves 
■'^'r'"'    -■-.:^.:;:tnn,  \'.\  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
RAND  provides  information  about  this 
Panel  on  its  Web  site  at  http:// 
y^'^^'^'.rand.org/organization/nsrd/ 
terrpaneh  it  can  also  be  reached  at  (703) 
4n--nnn  px*.-::.;  ■,  -.r,?.- 

SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  .\genda 

Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  8:30  a.m.  until  5  p.m.  on 
November  17.  2003  and  from  8:30  a.m. 
until  3  p.m.  on  November  18,  2003. 
Time  will  be  allocated  for  public 
comments  by  individuals  or 
organizations  at  the  end  of  the  meeting 
on  November  18.  Public  comment 
presentations  will  be  limited  to  two 
minutes  each  and  must  be  provided  in 
writing  prior  to  the  meeting.  Mail 
written  presentations  and  requests  to 
register  to  attend  the  open  public 
session  to:  Hillary  Peck,  RAND,  1200 
South  Haves  Street,  Arlington,  VA 
22202-5050.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 

Dated:  October  27.  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

fFR  Doc.  03-27937  Filed  ll-5-K)3;  8:45  am] 

BILLING  CODE  50C:  -{)6-W 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

AGENCY:  Defense  Policy  Board  Advisory 
Committee.  Department  of  Defense. 
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action:  Notice. 


SUMMARY:  Tht"  Defense  Policy  Board 
Advi.sory  Committeo  will  meet  in  closed 
session  at  the  Pentagon  on  November 
20.  2003  from  10  a.m.  to  9  p.m.  abd 
November  21,  2003  from  9  am   to  3 
p.m. 

The  purpose  of  the  meeting  is  to 
provide  the  Secretar\'  of  Defense, 
Deputv  .Secretarv  of  Defense  and  Under 
Secretarv  of  Defense  for  Policy  with 
independent,  informed  advice  on  major 
matters  of  defense  policy.  The  Board 
will  hold  classified  discussions  on 
national  securitv  matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisorv  Committee  Act. 
Public  Law  92-463.  as  amended  [5 
U.S.C.  App  II  (1982)1,  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S,C, 
552B(c)(l)(1982),  and  that  accordingly 
thi.s  meeting  will  be  closed  to  the 
[uiblic:. 

Dated:  October  27.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  03-27940  Filed' 11-5-03:  8:45  am] 

BILLING  CODE  5001 -06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Strategic  Command  Strategic 
Advisory  Group 

agency:  I  .S.  Strategic  Command, 
Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Strategic  Advisory-  Group 
(SAG)  will  meet  in  closed  session  on 
November  fi  and  7,  2003. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  technical, 
intelligence,  and  policy-related  issues  to 
the  Commander.  U.S.  Strategic 
Command,  during  the  development  of 
the  .Nation's  .strategic  war  plans.  Full 
development  of  the  topics  will  require 
liiscussion  of  information  classified  in 
accordanc:e  with  Executive  Order  12958, 
dated  April  17.  1995,  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  security 
clearances  and  specific  need-to-know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionally  grave 
impact  upon  national  defense. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisor>'  Committee  .Act  (5 
U.S.C.  App.  2).  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  .5  U.S.C.  552b(c),  and  that. 


accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  October  27.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  03-27939  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  5001 -06-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Defense  Threat 
Reduction  Agency  Performance 
Review  Board 

AGENCY:  Defense  Threat  Reduction 
Agency.  Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
appeimtment  of  the  Defense  Threat 
Reduction  Agency's  Performance 
Review  Board  (PRB)  membership.  The 
publication  of  the  PRB  membership  is 
required  b>-  5  U.S.C.  4314(c)(4).  The 
PRB  shall  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  make 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  Defense  Threat 
Reduction  Agency. 

EFFECTIVE  DATES:  The  effective  date  of 
service  for  the  appointees  of  the  Defense 
Threat  Reduction  Agency  (DTRA)  PRB 
is  on  or  about  October  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tana  Farrell,  Operations  Division, 
Business  Directorate,  (703)  767-5759. 
Defense  Threat  Reduction  Agency,  8725 
John  1.  Kingman  Road,  Stop  6201,  Ft. 
Belvoir.  \'A  22060-6201. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
officials  appointed  to  serve  as  members 
of  die  DTRA  PRB  are  set  forth  below: 

PRB  Chair:  Mr.  Robert  L,  Brittigan 
Member:  Maj  Gen  Trudy  H.  Clark,  USAF 
Member;  Mr.  Myron  K.  Kunka 
Member;  Dr.  Charles  R.  Gallaway 

The  following  DTRA  officials  will 
serve  as  alternate  members  of  the  DTRA 
PRB,  as  appropriate. 

Mr.  Douglas  Bruder 
Ms.  Shari  Durand 
Mr.  Douglas  Englund 
Mr.  Michael  Evenson 
Dr.  loe  Golden 
Mr.  Richard  Gullickson 
Dr.  Arthur  Hopkins 
Dr.  Don  Linger 
Mr.  Vayl  Oxford 
Ms.  loan  Ma  Pierre 


Dated:  October  27.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 

|FR  Doc.  03-27938  Filed  1  l-,S-03;  8:45  am] 

BILLING  CODE  5001-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Closure  of  the  Al  Black  Recreation 
Area  at  the  Cochiti  Dam  Outlet  Works 
in  Sandoval  County,  NM 

AGENCY:  Department  of  the  Army.  U.S. 
.\rmv  Corps  of  Engineers.  DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Armv  Corps  of 
Engineers.  .Albuquerque  District  (Corps) 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
closure  of  the  Al  Black  Recreation  area 
at  the  Cochiti  Dam  Outlet  Works  in 
Sandoval  County.  NM 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ernest  jahnke,  U.S.,  .Army  Corps  of 
Engineers,  4101  Jefferscm  Plaza,  NE., 
Albuquerque,  NM  87109,  (505)  342- 
3416. 

SUPPLEMENTARY  INFORMATION:  The 

Corps,  the  Cochiti  de  Pueblo  (Pueblo), 
atid  the  Bureau  of  Indian  Affairs  (BIA) 
are  investigating  modifying  the 
easement  for  the  operation  of  the 
Cochiti  Dam  Outlet  \Vorks/Al  Black 
Recreation  Area.  Specifically,  the 
recreation  easement  would  be  rescinded 
but  the  Corps  would  retain  the  original 
dam  operation  and  maintenance 
easement.  Public  access  to  the 
recreation  area  would  no  longer  be 
allowed.  All  public-oriented  facilities 
and  other  amenities  that  have  no 
bearing  on  operation  or  maintenance  of 
the  Outlet  Works  would  be  removed  and 
surplused  or  disposed  of  following 
Federal  guidelines.  The  Corps  would 
restore  the  site  as  prescribed  by  the 
Pueblo  The  Cochiti  Dam  Outlet  Works 
operation  and  maintenance  easement 
granted  to  the  Corps  would  remain  in 
effect.  Corps,  Middle  Rio  Grande 
Conservancy  District,  and  U.S.  Bureau 
of  Reclamation  (BOR)  personnel  would 
have  access  to  the  area  for  operation  and 
maintenance  purposes.  Members  of  the 
Pueblo  would  continue  to  access  the 
area  for  religious  and  cultural 
ceremonies.  This  Federal  action  would 
satisfy  a  November  8.  2001, 
understanding  between  the  Corps, 
Pueblo  and  BIA. 
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Construction  of  the  Cochiti  Dam  and 
Lake  (Project)  was  authorized  for  flood 
and  sediment  control  m  the  Upper  Rio 
Grande  Basin  bv  the  Flood  Control  Act 
of  1960  {Pub.  L.  86-645).  Various 
Pueblo/Corps  lease  agreements  defined 
the  use  and  management  of  the  Project 
land  owned  by  the  Pueblo  including 
Corps  construction  of  public  use 
recreation  facilities  at  various  locations 
that  the  Pueblo  would  operate  and 
maintain.  In  a  lease  amendment  dated 
fune  12,  1984.  the  Pueblo  transferred  the 
operation  and  maintenance  of  the  Outlet 
Channel  Area/Al  Black  Recreation  Area 
to  the  Corps 

All  private  interests  and  Federal, 
State,  local  agencies,  and  tribes  having 
an  interest  in  the  project  are  hereby 
notified  of  the  proposed  action  and  are 
invited  to  comment  at  this  time.  The 
scoping  process  will  consist  of  public 
notification  to  explain  and  describe  the 
proposed  action,  early  identification  of 
resources  that  should  be  considered 
during  the  study,  and  public  review- 
periods.  Coordination  with  the  public 
and  with  other  agencies  will  be  carried 
out  through  public  announcements, 
letters,  report  review  periods  telephone 
conversations,  and  meetings. 
The  Corps  prepared  a  Draft 
Environmental  Assessment  on  the 
'  proposed  action  and  held  a  public 
meeting  on  August  28.  2003  in  Rio 
Rancho,  NM.  Additional  information 
and  evidence  gathered  during  that 
meeting  and  e.xpressed  public  resistance 
to  establishing  a  recreation  facility  at 
Pena  Blanca,  NM  resulted  in  the 
decision  to  prepare  an  EIS  for  the 
proposed  action.  All  Federal.  State  and 
local  agencies,  affected  Indian  tribes, 
and  other  interested  private 
organizations  and  parties  will  be 
notified  of  the  meeting  and  will  be 
provided  copies  of  the  Draft  EIS  (DEIS) 
for  comment. 

Significant  issues  to  be  discussed  in 
the  DEIS  include  the  alternatives 
analysis  for  the  possible  relocation  of 
the  Al  Black  Recreation  Area  and  other 
avenues  for  replacing  lost  recreation 
opportunities  incurred  as  a  result  of  the 
proposed  action. 

The  lead  agency  for  this  project  is  the 
U.S.  Army  Corps  of  Engineers. 
Albuquerque  District.  Cooperating 
agency  status  has  not  been  assigned,  nor 
requested,  by  any  other  agency. 
The  EIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  will  address  the 
project's  relationship  to  all  other 
applicable  Federal  and  State  laws  and 
E.xecutive  Orders, 

Scoping  meetings  will  be  held  in  Pena 
Blanca,  Albuquerque  and  other 


locations  as  deemed  necessary.  Specific 
information  regarding  location  and  time 
of  the  meetings  will  be  published  in 
local  newspapers.  It  is  anticipated  that 
the  DEIS  will  be  available  for  public 
review  and  comment  by  Februarv  1 
2004. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  03-27977  Filed  11-9-03;  8:45  am) 

BILLING  CODE  3710-KK-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Don.irtment  uf  Education. 
SUMMARY:  Th.^  Leader,  Regulatory 
Information  Management  Group,' Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
5,  2004. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 


of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  3,  2003. 
Angela  C.  Arrington. 

Leader.  Regulaton' Information  Management 
:     Group.  Office  of  the  Chief  Information  Officer. 

OfTire  of  the  t  nder  Secretary 

Type  of  Review:  New. 

Title:  Survey  for  the  Study  of  the 
Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program  Participants. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,313.     Burden  Hours: 
3,000. 

Abstract:  Follow-up  survey  data  from 
cu?Tent  and  former  McNair  program 
participants  to  determine  program 
completion,  employment  status. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections"  link  and  bv  clicking  on 
link  number  2368.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW,.  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OClO_RlMQ%ed.gov  or  faxed  to 
202-708-9346.  Please  specif\'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address 

Sheila.Carey@omh.eop.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  03-27965  Filed  11-5-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7584-2] 

Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  Internship 
Assistance  Agreement  Competition: 
Solicitation  Notice 

SUMMARY:  This  document  solicits 
cooperative  agreement  proposals  from 
educational  institutions  and  non-profit 
organizations  that  are  interested  in 
obtaining  EPA  financial  assistance  to 
provide  educati<mal  and  training 
opportunities,  in  the  form  of 
internships,  for  students  in  the 
hazardous  waste  management  field. 
These  cooperative  agreements  will  be 
awarded  under  Section  311  (b).'^  and  (9) 
of  the  Comprehensive  Environmental 
Response,  (Compensation  and  Liability 
Act  and  Section  8001  of  the  Solid  Waste 
Disposal  Act,  This  cooperative 
agreement  would  enable  students  to  (1) 
gain  knowledge  of  alternative  or 
innovative  treatment  technologies  and 
real  work  experience  in  the  hazardous 
waste  management  field,  and  (2)  earn 
academic  credit 

Depending  on  the  availability  of 
funds,  it  is  anticipated  that  a  total  of 
approximately  5250,000  over  five  years, 
including  direct  and  indirect  costs,  will 
be  awarded  in  FY04.  Proposals  may 
request  funding  with  a  total  project  cost 
of  up  to  550,000  per  year  with  a 
duration  of  up  to  five  years.  It  is 
anticipated  that  OSWER  would  provide 
funding  for  up  to  five  (5)  interns  per 
summer,  for  a  twelve-week  summer 
internship,  at  a  stipend  of 
approximately  510,000  per  intern.  The 
project  period,  however,  would  run 
April  to  April  of  each  year.  Funding  will 
only  cover  stipends  and  student  round- 
trip  travel  costs.  Stipends  may  be  used 
to  cover  housing  costs. 

Eligibilitv  Information:  Only 
accredited  four  (4)-year  educational 
institutions  subject  to  0MB  Circular  A- 
21  and  non-profit  organizations,  as 
defined  in  OMB  CCircular  A-122.  are 
eligible  to  apply.  However,  non-profit 
organizations  described  in  Section 
.501(c)(4)  of  the  Internal  Revenue  code 
that  engage  in  lobbying  activities  as 
defined  in  Section  3  of  tht  Lobbying 
Disclosure  Act  of  1995  are  not  eligible 
to  apph  .  For  profit  training  schools  are 
not  eligible. 

Deadline  to  Submit  Proposals: 
Proposals  must  be  submitted  no  later 
than  February  4.  2004.  Please  do  not  e- 
mail  proposals. 

Proposal  Format  Requirements: 
Proposal  length  is  limited  to  fifteen  (15) 
pages,  with  1-inch  margins,  and  no 
attachments. 


Address 

Proposals  must  be  mailed  to: 

1 .  Official  Mailing  Address 

U.S.  Environmental  Protection 
Agency  (EPA).  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER),  Mail 
Code  5103T.  1200  Pennsylvania 
Avenue,  NW.  Washington.  DC  20460. 
Attention:  Nancv  Allinson.  Telephone 
Number:  202-566-1915.  Fax  Number: 
202-566-1943. 

Agency  Points  of  Contact: 

Nancv  Allinson,  Project  Officer,  202- 
566-1915  (tel),  202-566-1943  (fax), 
Nancy.Allinson@EPA.Gov,  (Eligibility/ 
process  issues). 

Loren  Danforth,  Alternate  Contact, 
202-566-1921, 
Loren .  Danforth@EPA.gov. 

Please  submit  all  content-related 
questions  to  http://clu-in.org/proposals/ 
oswerintern. 

Environmental  Protection  Agency 

Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  Internship 
Assistance  Agreement  Competition: 
Solicitation  Notice 

I.  Funding  Opportunity  Description 

This  document  solicits  cooperative 
agreement  proposals  from  educational 
institutions  and  non-profit  organizations 
that  are  interested  in  obtaining  EPA 
financial  assistance  to  provide 
educational  and  training  opportunities 
for  students  in  the  hazardous  waste 
management  field.  This  cooperative 
agreement  will  be  awarded  under 
Section  311(b)3  and  (9)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  Section  8001  of  the  Solid  Waste 
Disposal  Act.  The  cooperative 
agreement  would  enable  students  to  (1) 
gain  knowledge  of  alternative  or 
innovative  treatment  technologies  and 
real  work  experience  in  the  hazardous 
waste  management  field,  and  (2)  earn 
academic  credit. 

Since  the  inception  of  the  summer 
internship  program  in  the  1990's, 
OSWER  has  placed  an  average  of 
approximately  5-10  students  in 
internships  at  Headquarters  and  some 
Regional  offices  each  year.  Students 
who  participate  as  interns  come  from 
culturally  diverse  backgrounds  and  have 
majors  including  engineering  (e.g.,  civil, 
industrial,  chemical  and  environmental) 
physics,  information  systems,  general 
science,  public  policy,  environmental 
science,  economics,  and  international 
studies.  Examples  of  projects  are: 
Preparing  an  assessment  of  the 
successes  and  failures  of  different 
remediation  technologies;  scanning  five 


year  reviews  on  Superfund  and  Landfill 
sites  to  obtain  data  on  the  components 
and  condition  of  installed  cap  cover 
systems  for  analysis:  developing 
protocols  to  aid  first  responders  in 
suspicious  powder  releases  (counter 
terrorism):  and,  researching  nationwide 
innovative  treatment  technologies  for 
input  to  a  database. 

II.  Award  Information 

1.  Depending  on  the  availability  of 
funds,  it  is  anticipated  that  a  total  of 
approximately  5250,000  over  five  years, 
including  direct  and  indirect  costs,  will 
be  awarded  in  FY04.  Proposals  may 
request  funding  with  a  cotal  project  cost 
of  up  to  550.000  per  year  with  a 
duration  of  up  to  five  years.  It  is 
anticipated  that  OSWER  would  provide 
funding  for  up  to  (5)  interns  per 
summer,  for  a  twelve-week  summer 
internship,  at  a  stipend  of 
approximately  510,000  per  intern,  of 
which  some  portion  may  be  used  for 
round  trip  travel  costs.  The  project 
period,  however,  would  run  April  to 
April  of  each  year.  Funding  will  only 
cover  stipends  and  student  round-trip 
travel  costs.  Stipends  may  be  used  to 
rover  housing  costs. 

Based  on  CERCLA  statute  311(b)(3), 
EPA  requires  cost  sharing  at  a  minimum 
of  5%.  The  Catalogue  of  Federal 
Domestic  Assistance  (CFDA)  is  66.607. 

2.  The  resulting  award  will  be  a 
Cooperative  Agreement.  Cooperative 
Agreements  involve  substantial 
involvement  between  EPA  Project 
Officer  and  the  selected  applicant. 
Anticipated  substantial  Federal 
involvement  for  this  project  will 
include: 

a.  The  Project  Officer  will  be  part  of 
the  final  evaluation  of  the  interns  for 
placement.  The  final  decision  rests  with 
the  recipient. 

b.  EPA's  project  officer  will  closely 
monitor  the  recipient's  performance  to 
ensure  that  Agency  funding  for  stipends 
is  used  solely  for  that  purpose. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  Only 
accredited  four  (4)-year  educational 
institutions  subject  to  OMB  Circular  A- 
21  and  non-profit  organizations,  as 
defined  in  OMB  Circular  A-122.  are 
eligible  to  apply.  However,  non-profit 
organizations  described  in  Section 
501(c)(4)  of  the  Internal  Revenue  code 
that  engage  in  lobbying  activities  as 
defined  in  Section  3  of  the  Lobbying 
Disclosure  Act  of  1995  are  not  eligible 
to  apply.  For  profit  training  schools  are 
not  eligible. 

2.  Cost-Sharing  or  Matching:  Based  on 
CERCLA  statute  311(b)(3),  EPA  requires 
cost  sharing  at  a  minimum  of  5%. 
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3.  Other:  Only  one  proposal  per 
applicant  is  permitted  under  this 
announcement 

IV.  Application  and  Submission 
Information 

1   Official  Mailing  Address 

U  S.  Environmental  Protection 
Agency  (EPA),  Office  of  Solid  Waste  and 
Emergency  Response  (OSVVER),  Mail 
Code  5103T,  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20460. 
Attention:  Nancy  Allinson,  Telephone 
Number:  202-566-19-15.  Fax  Number: 
202-566-1943. 

2.  Proposal  Format 

The  proposal  should  conform  to  the 

following  outline: 

1.  Title  of  Proposal. 

2.  Applicant  (Organization)  and 
contact  name,  phone  number,  fax  and  e- 
mail  address. 

3.  Summary  of  funds  requested  bv 
EPA.  ' 

4.  Project  period:  Beginning  and 
ending  dates  (for  planning  purposes, 
applicants  should  assume  funds  will  be 
available  in  April  2004). 

5.  Project  work  plan  (including  a 
description  of  all  tasks,  dates  of 
completion,  products  and  deliverables, 
and  proposed  budget) 

6.  Evaluation  plan 

7.  Student  application  processing  and 
evaluation  plan. 

8.  Process  plan  for  management/ 
training  of  students. 

9.  Tracking  plan. 

10.  Report  schedule: 
Acknowledgement  of  quarterly  report 
requirement  (schedule  established  by 
EPA)  and  planned  final  report 
submission  date. 

n.  Budget  (Please  provide  with  a 
narrative  explanation  for  the  following 
categories): 

— Personnel 

— Fringe  Benefits 

— Contractual  Costs 

— Travel 

— Equipment 

— Supplies 

—Other 

— Shared  or  matched  costs 

—Total  Direct  Costs 

—Total  Indirect  Costs  (must  include 

documentation  of  accepted  indirect 

rate) 
—Total  Cost 

Costs  proposed  in  the  budget  must  be 
linked  directly  to  the  proposal.  Note: 
Proposal  length  is  limited  to  fifteen  (15) 
pages,  with  1-inch  margins,  and  no 
attachments, 

3.  Program  Design 

EPA  anticipates  student  stipends  to  be 
approximately  Si 0.000  per  student  for  a 
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twelve  (12)  week  internship  per  summer 
from  May— August  with  approximately 
five  (5)  interns  per  internship. 
Applicants  should  describe  the 
following  in  detail: 

•  Cultural  Diversity:  Mechanisms  in 
place  to  enhance  cultural  diversity 
within  student  population,  and  a  strong 
network  of  student  organizations  geared 
to  providing  career  and  employment . 
information  and  academic  advice. 

•  l.;,S,  Citizenship:  According  to 
EPA's  training  grant  regulations  cited  in 
40  CFR  45.135(a).  interns,  who  are  grant 
funded  trainees,  must  be  citizens  of  the 
U.S.  or  of  its  territories  or  possessions, 
or  must  be  lawfully  admitted  to  the  U.S. 
for  permanent  residence  Applicants 
must  specify'  the  percentage  of  their 
student  population  that  meets  that 
requirement, 

•  Stipends:  Ability  to  process  student 

stipends, 

•  Reporting  and  record  keeping: 
Ability  to  maintain  records  of  students 
according  to  major,  project  summary, 
dates  of  internship,  and  any  other 
pertinent  information  to  be  used  in  final 
reports. 

•  Student  Application  Processing  and 
Evaluation:  Recipients  must  have  a 
system  to  process  and  evaluate 
applications.  At  a  minimum,  the 
application  process  must  evaluate 
potential  interns  on  the  basis  of  their 
computer  skills,  academic  record, 
awards  and  writing  skills.  Students 
must  have  a  grade  point  average  of  2,5 
or  higher  to  meet  eligibility 
requirements  at  EPA, 

•  Eligibility  requirements  for 
internships:  Students  must  be  enrolled 
in  a  four  year  accredited  college  or 
university.  Students  enrolled  in  a  four 
year  college  or  university  must  have 
achieved  at  least  second  semester 
sophomore  standing,  or  have  completed 
45  credit  hours  of  academic  study. 

•  Student  Application  Process: 
Applicants  should  describe 
development  of  a  tracking  system  for 
students,  internship  management,  and 
how  they  foresee  interaction  with  EPA. 

•  Formal  program  in  place  or 
experience  in  administering  a  student 
internship  program,  especially  with  a 
Federal  agency  or  department,  and 
experience  with  Federally  funded  grants 
programs, 

•  Applicants  should  describe  training 
for  students  [i.e.,  environmental,  math, 
science  courses). 


V,  Application  Review  Information 

J    Criteria,  Scope 
Criteria:  Points: 
—Effectiveness  of  overall  work  plan, 
including  evaluation  plan  and  time- 
frame, that  is  detailed  and  reasonable. 
Additionally,  a  clearly-stated  detailed 
and  appropriate  budget  should  be 
included.  32 
— Formal  program  in  place  or 

experience  in  administering  a  student 
internship  program,  especially  with  a 
Federal  agency  or  department,  and 
experience  with  Federally  funded 
grants  programs.  Successful  applicant 
should  have  an  overall  familiarity 
with  Federal  government  operations 
as  well  as  have  the  ability  to  process 
stipends,  a  system  for  reporting  and 
recordkeeping,  and  the  capacity  for 
processing  and  evaluating  student 
applications.  Applicants  must 
identify'  and  explain  any  adverse 
Federal  audit  findings  or  terminations 
of  grants,  or  special  terms  and 
conditions  imposed  on  grants  within 
the  last  five  (5)  years,  24 
—Cost  effectiveness  for  Federal 
monitoring  and  mentoring  to/from 
Reagan  National  .^^irport  or  Dulles 
International  Airport  (e.g  .  travel  costs 
per  trip).  In  order  to  qualify'  for  the 
full  12  points,  the  round-trip  costs 
must  be  S500  or  less.  Please  note  that 
EPA  travels  on  the  Federal 
government  contract  program  which 
can  be  found  on  http:// 
vi-ww.fedtravel.com/gsa/.  12 
—Formal  curricula  in  civil,  chemical, 
electrical  engineering  and  industrial 
engineering  as  well  as  the  natural  and 
physical  sciences,  computer  science, 
business  and  public  administration. 
Academic  departments  that  are 
developing  new  curricula  with  an 
emphasis  in  environmental 
engineering  with  courses  focusing  on 
hazardous  waste  management, 
hydrology  and  water  resources, 
remediation,  and  renewable  natural 
resources,  32 
Total  points  possible:  100 

Note:  points  assigned  to  each  criterion  are 
the  maximum  number  of  points  applicant 
can  receive). 


4.  Proposal  Submission  Deadline 

Proposals  must  be  submitted  no  later 
than  February  4.  2004,  Please  do  not  e- 
mail  proposals. 


2.  Review  and  Selection  Process 

Proposals  submitted  to  EPA 
headquarters  will  be  evaluated  using  the 
defined  criteria.  Proposals  will  be 
reviewed  in  two  phases— the  screening 
phase  and  the  evaluation  phase.  During 
the  screening  phase,  proposals  will  be 
reviewed  for  applicant  eligibility  and 
cost-sharing.  Only  those  proposals  that 
meet  all  these  basic  requirements  will 
enter  the  full  evaluation  phase  of  the 
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review  process.  During  the  evaluation 
phdse.  proposals  will  be  evaluated  on 
the  quHlitv  of  their  work  plans.  EPA 
officials,  who  will  serve  as  reviewers, 
will  conduct  the  si  Tuning  and 
evaluation  phases  of  the  review  process. 
At  the  conclusion  of  the  evaluation 
pliase,  the  reviewers  will  score  work 
plans,  on  a  one  hundred  point  scale. 
EPA  senior  Agencv  management  w-ill 
consider  the  reviewers'  recommended 
rankings,  along  with  other  special 
considerations,  such  as  the  number  of 
eligible  students  in  the  school's 
population.  EPA  will  ask  the  applicant 
selected  bv  senior  management  to  select 
a  complete  application  package  by 
March  1.  2004.  We  reserve  the  right  to 
make  no  awards 

VI.  Award  Administration  Information 

A  ward  Notices 

The  recipient  of  a  selected  proposal 
will  be  notified  bv  a  separate  letter 
saying  that  the  proposal  has  been 
selected  and  that  a  completed 
application  must  be  submitted  by  the 
due  date  of  March  1.  2004.  After  the 
application  is  received,  it  must  be 
reviewed  and  approved  by  EPA.  The 
grant  award  signed  by  EPA's  Award 
Official  is  the  legal  document,  which 
\\  ill  be  provided  through  postal  mail  or 
hv  electronic  means.  Unsuccessful 
applicants  will  be  notified  by  letter. 

V'll.  Agency  Contacts 

Prc-iipplication  assistance:  EPA  will 
provide  pre-application  assistance  by 
responding  to  all  content-related 
questions  (for  example,  technical 
questions  pertaining  U)  the  EPA  statutes 
(CERCLA  and  .Solid  Waste  Disposal 
Act),  grants  management  issues,  or 
information  to  the  Agency's  approach  to 
evaluating  or  ranking  applications) 
which  are  submitted  to  the  Web  site 
h  t  tp  ■Jlcin  -in .  org/ proposals/ oswerin  tern . 

Note:  Applicants  are  responsible  for  the 
content  of  their  applications  and  pre- 
application  assistance  must  not  in  any  way 
provide  applicants  with  a  competitive 
advantage.  It  is  for  this  reason  that  all 
questions  and  answers  can  be  viewed  by  the 
public  on  this  Web  site. 

EPA  points  of  contact,  listed  on  next 
page,  mav  provide  pre-application 
assistance  on  process-related  questions, 
via  e-mail,  (for  example,  eligibility 
requirements,  deadlines,  proposal 
format,  etc.). 

Note:  If  applicants  do  not  have  e-mail 
capacity,  it  is  permissible  to  call  points  of 
contact.  Please  note  that  EP.A  points  of 
contact  mav  not  prepare  ap[)lications,  share 
ideas  with  an  applicant  that  are  contained  in 
a  competing  application,  review  and 
comment  on  draft  applications,  or  provide 


any  inforniBtion  that  is  not  already  provided 
in  the  pro(iosal  .solicitation. 

Note:  Receiving  information  and  assistance 
from  EPA  does  not  guarantee  funding. 

Agency  Contacts:  Nancy  Allinson, 
Project  Officer,  202-566-1915  (tel), 
202-566-1943  (fax), 
nancy.allinson@epa.gov,  (Eligibility/ 
process  issues). 

Loren  Danforth.  Alternate  Contact, 
202-566-1921,  loren.danforth@epa.gov. 

Dated;  October  24,  2003. 
Laurie ).  May, 

Director.  Organizational  Management  and 

Integrity  Staff  lOMJS). 
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BILLING  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7584-3] 

Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  Internship 
Assistance  Agreement  Competition: 
Solicitation  Notice 

summary:  This  document  solicits 
cooperatifve  agreement  proposals  from 
educatio0al  institutions  and  non-profit 
organizations  that  are  interested  in 
obtaining  EPA  financial  assistance  to 
provide  aducational  and  training 
opportundties,  in  the  form  of 
internships,  for  students  in  the 
hazardous  waste  management  field. 
These  cooperative  agreements  will  be 
awarded  Under  Section  311(b)3  and  (9) 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  and  Section  8001  of  the  Solid  Waste 
Disposal  Act.  This  cooperative 
agreement  would  enable  students  to  (1) 
gain  knowledge  of  alternative  or 
innovative  treatment  technologies  and 
real  work  experience  in  the  hazardous 
waste  management  field,  and  (2)  earn 
academic  credit. 

Depending  on  the  availability  of 
funds,  it  is  anticipated  that  a  total  of 
approximately  S750.000  over  five  years, 
including  direct  and  indirect  costs,  will 
be  awarded  in  FY 04.  Proposals  may 
request  funding  with  a  total  project  cost 
of  up  to  $150,000  per  year  with  a 
duration  of  up  to  five  years.  It  is 
anticipated  that  OSWER  would  provide 
funding  for  up  to  fifteen  (15)  interns  per 
summer,  for  a  twelve-week  summer 
internship,  at  a  stipend  of 
approximately  SlO.OOO  per  intern.  The 
project  period,  however,  would  run 
April  to  April  of  each  year.  Funding  will 
only  cover  stipends  and  cannot  be  used 
to  cover  housing  or  student  round-trip 
travel  costs.  Based  on  CERCLA  statute 


31 1(b)(3),  EPA  requires  cost  sharing  at  a 
minimum  of  5%.  The  Catalogue  of 
Federal  Domestic  Assistance  (CF'DA)  is 
66.607. 

ELIGIBILITY  INFORMATION:  Onlv  accredited 
four  (4)-vear  educational  institutions 
subject  to  OMB  Circular  A-21  and  non- 
profit organizations,  as  defined  in  OMB 
Circular  A-122.  are  eligible  to  apply. 
However,  non-profit  organizations 
described  in  Section  501(c:)(4)  of  the 
Internal  Revenue  code  that  engage  in 
lobbving  activities  as  defined  in  .Section 
3  of  the  Lobbying  Disclosure  Act  of  1995 
are  not  eligible  to  applv  For  profit 
training  schools  are  not  eligible. 
DEADLINE  TO  SUBMIT  PROPOSALS: 
Proposals  must  be  submitted  no  later 
than  February  4,  2004.  Phase  do  not  e- 
nuiil  prnposals. 

PROPOSAL  FORMAT  REQUIREMENTS: 
Proposal  length  is  limited  to  fifteen  (15) 
pages,  with  1-inch  margins,  and  no 
attachments. 

ADDRESSES:  Proposals  must  he  mailed 

to: 

1.  Official  Mailing  Address:  U.S. 
Environmental  Protection  Agencv 
(EPA),  Office  of  Solid  Waste  and" 
Emergency  Response  (OSWER).  Mail 
Code  5103T,  1200  Pennsvlvania 
Avenue,  NW.,  Washington,  DC  20460, 
Attention:  Nancy  Allinson,  Telephone 
Number:  202-566-1915,  Fax  Number: 
202-566-1943. 

AGENCY  POINTS  OF  CONTACT: 

Nanc\  Allinson,  Project  Officer.  202- 
566-1915  (tel),  202-566-1943  (fax), 
Nancy.AllinsonSEPA.Gov  (Eligibility/ 
process  issues) 

Loren  Danforth,  Alternate  Contact.  202- 
566-1921 ,  Lnren.Danforth&EPA.Gov. 
Please  submit  all  content-related 

questions  to  http://clu-in.org/proposals/ 

oswerintern 

I.  Funding  Opportunity  Description 

This  document  solicits  cooperative 
agreement  proposals  from  educational 
institutions  and  non-profit  organizations 
that  are  interested  in  obtaining  EPA 
financial  assistance  to  provide 
educational  and  training  opportunities 
for  students  in  the  hazardous  waste 
management  field.  These  cooperative 
agreements  will  be  awarded  under 
Section  311(b)3  and  (9)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  and  Section  8001  of  the  Solid  Waste 
Disposal  Act.  This  cooperative 
agreement  would  enable  students  to  (1) 
gain  knowledge  of  alternative  or 
innovative  treatment  technologies  and 
real  work  experience  in  the  hazardous 
waste  management  field,  and  (2)  earn 
academic  credit. 
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Since  the  inception  of  the  summer 
internship  program  in  2000.  OSVVER  has 
placed  an  average  of  approximate! v  10- 
15  student.s  in  internships  at 
Headquarters  and  some  Regional  offices 
each  year.  Students  who  participate  as 
interns  come  from  culturally  diverse 
backgrounds  and  have  majors  including 
engineering  {e.g..  civil,  industrial, 
chemical  and  environmental)  physics, 
information  systems,  general  science, 
public  policy,  environmental  science, 
economics,  and  international  studies. 
Examples  of  projects  are:  preparing  a 
technology  assessment  report  about  the 
current  state  of  permeable  reactive 
barriers  (PRBs):  collecting  biennial 
report  data  and  setting  up  a  data  base  to 
store  incoming  queries:  and.  collecting 
information  on  successful 
Environmental  Justice  projects. 

II.  Award  Information 

1.  Depending  on  the  availabilitv  of 
funds,  it  is  anticipated  that  a  total  of 
approximately  S750.000  over  five  years. 
including  direct  and  indirect  costs,  will 
be  awarded  in  FY04.  Proposals  may 
request  funding  with  a  total  project  cost 
of  up  to  Si  50.000  per  year  with  a 
duration  of  up  to  five  vears.  It  is 
anticipated  that  OSWER  would  provide 
funding  for  up  to  fifteen  (15)  interns  per 
summer,  for  a  twelve-week  summer 
internship,  at  a  stipend  of 
approximately  SlO.OOO  per  intern.  The 
project  period,  however,  would  run 
from  April  to  April  of  each  vear. 
Funding  will  only  cover  stipends  and 
cannot  be  used  to  cover  housing  or 
student  round-trip  travel  costs.  Based  on 
CERCLA  statute  311  (b)  (3),  EPA 
requires  cost  sharing  at  a  minimum  of 
5%.  The  Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  is  66.607. 

2.  The  resulting  award  will  be  a 
Cooperative  Agreement.  Cooperative 
Agreements  involve  substantial 
involvement  between  EPA  Project 
Officer  and  the  selected  applicant. 
Anticipated  substantial  Federal 
involvement  for  this  project  will 
include: 

a.  The  Project  Officer  will  be  part  of 
the  final  evaluation  of  the  interns  for 
placement.  The  final  decision  rests  with 
the  recipient. 

b.  EPA's  project  officer  will  closely 
monitor  the  recipient's  performance  to 
ensure  that  Agency  funding  for  stipends 
is  used  solelv  for  that  purpose. 

III.  Eligibility  Information 

1 .  Eligible  Applicants: 

Only  accredited  four  (4)-year 
educational  institutions  subject  to  OMB 
Circular  A-21  and  non-profit 
organizations,  as  defined  in  OMB 
Circular  A-122,  are  eligible  to  apply. 


However,  non-profit  organizations 
described  in  Section  501  (c)(4)  of  the 
Internal  Revenue  code  that  engage  in 
lobbying  activities  as  defined  in  Section 
3  of  the  Lobbying  Disclosure  Act  of  1995 
are  not  eligible  to  apply.  For  profit 
training  schools  are  not  eligible. 

2.  Cost-Sharing  or  Matching:  Based  on 
CERCLA  statute  311  (b)  (3),  EPA 
requires  cost  sharing  at  a  minimum  of 
5%. 

3.  Other:  Only  one  proposal  per 
applicant  is  permitted  under  this 

announcement 

IV.  Proposal  Submission  Information 

1 .  Officio!  Mailing  Address: 

U.S.  Environmental  Protection  Agency 
(EPA),  Office  of  Solid  Waste  and      ' 
Emergency  Response  (OSWER),  Mail 
Code  51G3T.  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460. 
Attention:  Nancy  Allinson.  Telephone 
Number:  202-56'6-1915.  Fax  Number 
202-566-1943. 

2.  Proposal  Format: 

The  proposal  must  conform  to  the 
following  outline: 

1.  Title  of  Proposal 

2.  Applicant  (Organization)  and  contact 
name,  phone  number,  fax  and  e-mail 
address 

3.  Summar\'  of  funds  requested  bv  EPA 

4.  Project  period:  beginning  and  ending 
dates  (for  planning  purposes, 
applicants  should  assume  funds  will 
be  available  in  April  2004) 

5.  Project  work  plan  (including  a 
description  of  all  tasks,  dates  of 
completion,  products  and 
deliverables,  and  proposed  budget) 

6.  Evaluation  plan 

7.  Student  application  processing  and 
evaluation  plan 

8.  Process  plan  for  management/training 
of  students 

9.  Tracking  plan 

10.  Report  schedule:  Acknowledgment 
of  quarterly  report  requirement 
(schedule  established  by  EPA)  and 
planned  final  report  submission  date 

11.  Budget  (Please  provide  with  a 

narrative  explanation  for  the 
following  categories): 
— Personnel 
— Fringe  Benefits 
— Contractual  Costs 
— Travel 
— Equipment 
— Supplies 
—Other 

— Shared  or  Matched  Costs 
— Total  Direct  Costs 
—Total  Indirect  Costs  (must  include 
documentation  of  accepted  indirect 
rate] 
—Total  Cost 
Costs  proposed  in  the  budget  must  be 
linked  directly  to  the  proposal.  Note: 


Proposal  length  is  limited  to  fifteen  (15) 
pages,  with  1-inch  margins,  and  no 
attachments. 

3.  Program  Design: 

EPA  anticipates  student  stipends  to  be 
approximately  SlO.OOO  per  intern  for  a 
twelve  (12)  week  internship  per  summer 
from  June  to  August  with  approximately 
fifteen  (15)  interns  per  internship. 
Applicants  should  describe  the 
following  in  detail  in  proposals: 

•  Cultural  Diversity,':  Mechanisms  in 
place  to  enhance  cultural  diversity 
within  student  population,  and  a  strong 
netw^ork  of  student  organizations  geared 
to  providing  career  and  employment 
information  and  academic  advice. 

•  U.S.  Citizenship:  According  to 
EPA's  training  grant  regulations  cited  in 
40  CFR  45.135(a).  interns,  who  are  grant 
funded  trainees,  must  be  citizens  of  the 
U.S.  or  of  its  territories  or  possessions, 
or  must  be  lawfully  admitted  to  the  U.S. 
for  permanent  residence.  Applicants 
must  specif\'  the  percentage  of  their 
student  population  that  meets  that 
requirement. 

•  Stipends:  Ability  to  process  student 
stipends. 

•  Reporting  and  Recordkeeping: 
Ability  to  maintain  records  of  students 
according  to  major,  project  summar\-. 
dates  of  internship,  and  any  other 
pertinent  information  to  be  used  in  final 
reports. 

•  Student  Application  Processing  and 
Evaluation:  Recipients  must  have  a 
system  to  process  and  evaluate 
applications.  At  a  minimum,  the 
application  process  must  evaluate 
potential  interns  on  the  basis  of  their 
computer  skills,  academic  record, 
awards  and  writing  skills.  Students 
must  have  a  grade  point  average  of  2.5 
or  higher  to  meet  eligibility 
requirements  at  EPA. 

•  Eligibilit}'  Requirements  for 
Internships:  Students  must  be  enrolled 
in  a  four  year  accredited  college  or 
university.  Students  enrolled  in  a  four 
year  college  or  university  must  have 
achieved  at  least  second  semester 
sophomore  standing,  or  have  completed 
45  credit  hours  of  academic  study. 

•  Student  Application  Process: 
Applicants  should  describe 
development  of  a  tracking  system  for 
students,  internship  management,  and 
how  they  foresee  interaction  with  EPA. 

•  Formal  program  in  place  or 
experience  in  administering  a  student 
internship  program,  especially  with  a 
Federal  agency  or  department,  and 
experience  with  Federally  funded  grants 
programs. 

•  Applicants  should  describe  training 
for  students  [i.e.,  environmental,  math, 
science  courses). 
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4.  Proposal  Submission  Deadline: 
Proposals  must  be  svibmittod  no  later 


than  February  4,  2004.  Please  do  not  e- 
mail  proposals. 


V.  Proposal  Review  Information 

1.  Criteria/Scope: 


Criteria 


Points 


-Effectiveness  of  overall  work  plan,  Including  evaluation  plan  and  tinrie-frame,  ttiat  is  detailed  and  reasonable.  Additionally,  a 
clearly-stated  detailed  and  appropnate  budget  should  be  included  

-Formal  program  in  place  or  expenence  in  administenng  a  student  internship  program,  especially  with  a  Federal  agency  or  de- 
partment, and  expenence  with  Federally  funded  grants  programs  Successful  applicant  should  have  an  overall  familiarity  witb 
Federal  government  operations  as  well  as  have  the  ability  to  process  stipends,  a  system  for  reporting  and  record  keeping,  and 
the  capacity  for  processing  and  evaluating  student  applications  Applicants  must  identify  and  explain  any  adverse  Federal  audit 
findings  or  terminations  of  grants,  or  special  terms  and  conditions  imposed  on  grants  within  the  last  five  (5)  years  

-Proximity  of  50-100  mile  radius  to  the  Washington-Metropolitan  area   

-Formal  curricula  in  civil,  chemical,  electncal  engineenng  and  mdustnal  engineenng  as  well  as  the  naturaJ  and  physical  sciences, 
computer  science,  business  and  public  administration  Academic  departments  that  are  developing  new  curncula  with  an  empha- 
sis in  environmental  engineenng  with  courses  focusing  or  hazardous  waste  management,  hydrology  and  water  resources,  re- 
mediation and  renewable  natural  resources 

Total  points  possible     ! ■ 


32 


24 
12 


32 

100 


(Note:  points  assigned  to  each  cnterion  are  the  maximum  number  of  points  applicant  can  receive). 


2,  Review  and  Selection  Process: 

Proposals  submitted  to  EPA 
headquarters  will  b*;  evaluated  using  the 
defined  rriteria.  Proposals  will  be 
reviewed  in  two  phases — the  screening 
phase  and  the  evaluation  phase.  During 
the  screening  phase,  proposals  will  be 
reviewed  to  be  determined  whether  they 
meet  the  basic;  requirements  of  this 
document.  Only  those  proposals  that 
meet  all  of  these  basic  requirements  will 
enter  the  full  e\aluation  phase  of  the 
review  process   During  the  evaluation 
phase,  proposals  will  be  evaluated  on 
the  quality  of  their  work,  plans.  EPA 
officials,  who  will  serve  as  reviewers, 
will  conduct  the  screening  and 
evaluation  phases  of  the  review  process. 
At  the  conclusion  of  the  evaluation 
phase,  the  reviewers  will  score  work 
plans,  on  a  one  hundred  point  scale. 
EPA  senior  Agency  management  will 
consider  the  reviewers'  recommended 
rankings,  along  with  other  special 
considerations,  such  as  the  number  of 
eligible  students  in  the  school's 
population.  EPA  will  ask  the  applicant 
selected  bv  senior  management  to  select 
a  complete  application  package  by 
March  1.  2004.  We  reserve  the  right  to 
make  no  awards. 

VI.  Award  Administration  Information 

Award  Notices: 

The  recipient  of  a  selected  proposal 
will  be  notified  by  a  separate  letter 
saying  that  the  proposal  has  been 
selected  and  that  a  completed 
application  must  be  submitted  by  the 
due  date  of  March  1.  2004.  After  the 
application  is  received,  it  must  be 
reviewed  and  approved  by  EPA.  The 
grant  award  signed  by  EPA's  Award 
Official  is  the  legal  document,  which 
will  be  provided  through  postal  mail  or 
by  electronic  means. 

Unsuccessful  applicants  will  be 
notified  bv  letter. 


VII.  Agency  Contacts 

Pre-application  Assistance: 

EPA  will  provide  pre-application 
assistance  by  responding  to  all  content- 
related  questions  (for  example,  technical 
questions  pertaining  to  the  EPA  statutes 
(CERCLA  and  Solid  Waste  Disposal 
Act),  grants  management  issues,  or 
information  to  the  Agency's  approach  to 
evaluating  or  ranking  applications) 
which  are  submitted  to  the  website 
http://clu-in.org/proposals/oswerintem. 

Note:  Applicants  are  responsible  for  the 
content  of  their  applications  and  pre- 
application  assistance  must  not  in  any  way 
provide  applicants  with  a  competitive 
advantage.  It  is  for  this  reason  that  all 
questions  and  answers  can  be  viewed  by  the 
public  on  this  website. 

EPA  points  of  contact,  listed  on  next 
page,  may  provide  pre-application 
assistance  on  process-related  questions, 
via  e-mail,  (for  example,  eligibility 
requirements,  deadlines,  proposal 
format,  etc.).  Note:  if  applicants  do  not 
have  e-mail  capacity,  it  is  permissible  to 
call  points  of  contact.  Please  note  that 
EPA  points  of  contact  may  not  prepare 
applications,  share  ideas  with  an 
applicant  that  are  contained  in  a 
competing  application,  review  and 
comment  on  draft  applications,  or 
provide  any  information  that  is  not 
already  provided  in  the  proposal 
solicitation. 

Note:  Receiving  information  and  assistance 
from  EPA  does  not  guareintee  funding. 

Agency  Contacts: 

Nancv  Allinson,  Project  Officer,  202- 
566-1915  (tel),  202-566-1943  (fax), 
iVarjcy.y4/77/ison@£P^. Gov  (Eligibility/ 
process  issues). 

Loren  Danlbrth.  Alternate  Contact,  202- 
566-1921,  Loren.Danforth@EPA.Gov. 


Dated:  October  24.  2003. 
Laurie  ).  May, 

Director,  Organizational  Management  and 

Integrity  Staff  (OMISI. 

[FR  Doc.  03-27951  Filed  11-5-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7584-4] 

Border  2012  National  Coordinators 
Open  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Border  2012  National 

Coordinators  Meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  and  the 
Secretaria  del  Medio  Ambiente  y 
Recursos  Naturales  (Mexico's  Secretariat 
of  Environment  and  Natural  Resources), 
in  conjunction  with  the  US 
Department  of  Health  and  Human 
Services,  Secretaria  de  Salud  (Mexico's 
Secretariat  of  Health),  the  U.S.  border 
*j'ibes,  and  the  environmental  agencies 
from  each  of  the  ten  U.S. -Mexico  border 
states,  will  convene  the  Border  2012 
National  Coordinator's  Meeting  (NCM). 
This  National  Coordinators  Meeting  will 
take  place  at  the  Holiday  Inn  Hotel,  Av. 
Pedro  Cardenas  5001  Carretera  a  Cd. 
Victoria.  Matamoros.  87396.  Mexico. 
Public  meetings  will  be  held  on  the 
afternoon  of  Wednesday.  December  3rd 
and  all  day  on  Thursday.  December  4th. 

The  mission  of  Border  2012  is  to 
protect  public  health  and  the 
environment  in  the  U.S. -Mexico  border 
region,  consistent  with  the  principles  of 
sustainable  development.  The  Border 
2012  Program  is  the  latest  multi-year, 
binational  planning  effort  to  be 
implemented  under  the  1983  U.S.- 
Mexico Agreement  on  Cooperation  for 
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the  Protection  and  Improvement  of  the 
Environment  in  the  Border  Area  (the  La 
Paz  Agreement).  Border  2012  succeeds 
Border  XXI,  a  five-year  program  that 
ended  in  2000. 

The  National  Coordinators  Meeting  is 
an  important  aspect  of  the  Border  2012 
Program.  Federal-level  National 
Coordinators  from  the  United  States  and 
Mexico  manage  overall  Border  2012 
Program  implementation  and  ensure 
cooperation  and  communication  among 
all  coordinating  bodies.  This  meeting 
will  provide  an  opportunity  for  program 
partners  to  report  on  their  activities  to 
each  other  and  to  the  public.  The  3 
Policy  Forums  focus  on  Air,  Water  and 
Hazardous  Waste  and  Solid  Waste, 
respectively.  The  3  Border-wide 
Workgroups  focus  on  Environmental 
Health,  Emergency  Preparedness  and 
Response  (Joint  Response  Team),  and 
Cooperative  Enforcement  and 
Compliance. 

For  further  information  on  Border 
2012  or  the  National  Coordinators 
Meeting,  please  contact:  EPA  El  Paso 
Border  Office  at  915-533-7273  or  800- 
334-0741  or  EPA  San  Diego  Border 
Office  at  619-235-4765  or  800-334- 
0741. 

Joan  Fidler, 

Director.  Office  of  Western  Hemisphere  and 
Bilateral  Affairs.  Office  of  International 
Affairs. 

[PR  Doc.  03-27953  Filed  11-5-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0339:  FRL- 7331-3] 

Cancellation  of  Pesticides  for  Non- 
payment Of  Year  2003  Registration 
Maintenance  Fees 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Since  the  amendments  of 
October.  1988.  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
has  required  payment  of  an  annual 
maintenance  fee  to  keep  pesticide 
registrations  in  effect.  The  fee  due  last 
January  15  has  gone  unpaid  for  864 
registrations.  Section  4(i)(5)(G]  of  FIFR.-\ 
provides  that  the  Administrator  mav 
cancel  these  registrations  by  order  and 
without  a  hearing;  orders  to  cancel  all 
864  of  these  registrations  have  been 
issued  within  the  past  few  davs 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  maintenance 
fee  program  in  general,  contact  bv  mail; 
John  Jamula,  Office  of  Pesticide  ' 


Programs  (7504C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW,  Washington,  DC  20460: 
telephone  number:  (703)  305-6426;  e- 
mail  raddress:  ianwla.iohn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Important  Information 

A.  Does  this  Apply  to,Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  are  an  EPA  registrant 
with  any  approved  product 
registration(s).  Although  this  action  may 
be  of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  ail  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  "in  this  notice, 
consult  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Additionai 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  other  related  documents  that 
might  be  available  from  the  EPA 
Internet  Home  Page  at  http:// 
M-wiv.  epa.go  v/fedrgstr/. 

The  Agency  has  established  an  official 
record  record  for  this  Action  under 
docket  control  number  QPP-2003-0339. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  The  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  that  is  claimed  as  CBI.  The 
public  version  of  the  official  record, 
which  includes  printed  paper  versions 
of  any  electronic  comments  submitted 
during  an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Room  119,  Cr\'stal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Fridav,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

II.  Introduction 

Section  4(i)(5)  of  FIFRA  as  amended 
in  October,  1988  (Public  Law  100-532), 
December,  1991  (Public  Law  102-237), 
and  again  in  August,  1996  (Public  Law 
104-170),  requires  that  all  pesticide 
registrants  pay  an  annual  registration 


maintenance  fee,  due  by  Januar\-  1 5  of 
each  year,  to  keep  their" registrations  in 
effect.  This  requirement  applies  to  all 
registrations  granted  under  section  3  as 
well  as  those  granted  under  section 
24(c)  to  meet  special  local  needs. 
Registrations  for  which  the  fee  is  not 
paid  are  subject  to  cancellation  bv  order 
and  without  a  hearing. 

The  Food.  Agriculture.  Conservation, 
and  Trade  Act  Amendments  of  1 991 , 
Public  Law  102-237.  amended  FIFRA  to 
allow  the  Administrator  to  reduce  or 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  use.  The 
Agency  has  waived  the  fee  for  141 
minor  agricultural  use  registrations  at 
the  request  of  the  registrants. 

In  fiscal  year  2003,  maintenance  fees 
were  collected  in  two  billing  cvcles. 
During  the  first  cycle,  the  Agency  was 
operating  under  a  continuing  resolution 
which  authorized  the  Agency  to  collect 
Si  7  million.  In  late  December  2002,  all 
holders  of  either  section  3  registrations 
or  section  24(c)  registrations  were  sent 
lists  of  their  active  registrations,  along 
with  forms  and  instructions  for 
responding.  They  were  asked  to  identifv 
which  of  their  registrations  thev  wished 
to  maintain  in  effect,  and  to  calculate 
and  remit  the  appropriate  maintenance 
fees.  Recipients  of  these  initial  bills 
were  also  notified  that  a  second  final 
bill  would  also  be  issued  if  the  Agency's 
Appropriations  Bill  authorized 
collection  of  more  than  Si  7  million. 
Most  responses  were  received  bv  the 
statutory  deadline  of  January  15.  A 
notice  of  intent  to  cancel  was  sent  in 
mid-February  to  companies  who  did  not 
respond  and  to  companies  who 
responded,  but  paid  for  less  than  all  of 
their  registrations. 

The  Agency's  Appropriations  Bill  was 
passed  by  Congress  in  March.  2003. 
This  Appropriations  Bill  authorized  the 
Agency  to  collect  S21.5  million  in 
maintenance  fees.  To  collect  the 
additionai  S4'.5  million,  the  Agency 
initiated  a  second  billing  in  earlv  May, 
Final  payments  were  due  on  June  15, 
2003. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions"  of  affected 
registrants  have  been  answered. 

Maintenance  fees  have  been  paid  for 
about  15.120  section  3  registrations,  or 
about  93  percent  of  the  registrations  on 
file  in  December.  Fees  have  been  paid 
for  about  2,258  section  24(c) 
registrations,  or  about  86  percent  of  the 
total  on  file  in  December.  Cancellations 
for  non-payment  of  the  maintenance  fee 
affect  about  599  section  3  registrations 
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and  about  26.5  se'-.tinn  24(c) 
registrations. 

The  cancellation  orders  generally 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  January  15.  2004.  1  year 
after  the  date  on  which  the  fee  was  due. 
E.xisting  stocks  already  in  the  hands  of 
dealers  or  users,  however,  can  generally 
be  distributed,  sold,  or  used  legally  until 
thev  are  exhausted.  Existing  stocks  are 
defined  as  those  stocks  of  a  registered 
pesticide  product  which  are  currently  in 
the  United  States  and  which  have  been 
packaged,  labeled  and  released  for 


shipment  prior  to  the  effective  date  of 
the  action. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  .-Igency  actions.  These  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 


III.  Listing  of  Registrations  Canceled  for 
Non-payment 

Table  1  lists  all  of  the  Section 
24(c)registrations,  and  Table  2  Lists  all 
of  the  Section  3  registrations  which 
were  canceled  for  non-payment  of  the 
2003  maintenance  fee.  These 
registrations  have  been  canceled  by 
order  and  without  hearing.  Cancellation 
orders  were  sent  to  affected  registrants 
via  certified  mail  in  the  past  several 
davs  The  Agency  is  unlikely  to  rescind 
cancellation  of  any  particular 
registration  unless  the  cancellation 
resulted  from  Agency  error. 


Table  1  .—Section  24(c)  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee 


SLN  no. 


Product  Name 


001812  AL-00-0002  ... 

01C182  AL-83-0013  ... 

010182  AL-94-0005   ... 

000279  AL-98-0002  ... 

050534  AL-99-0003  ... 

050534  AR-00-0001  ... 

001812  AR-OO-0007  ... 

000241  AR-01-0003  ... 

010163  AR-01-0006  .., 

000279  AR-02-0002  ... 

010182  AR-95-0002  ... 

000279  AR-97-0003  ... 

073049  AZ-00-0002  .. 

047332  AZ-01-O005  .. 

010163  AZ-02-0001   .. 

067379  AZ-9a-0014^. 

010182  AZ-93-0007  .. 

010182  AZ-9S-O008  .. 

000279  AZ-93-0009  .. 

019713  AZ-94-0005  .. 

019713  AZ-96-0004  .. 

000264  AZ-98-0007  .. 

010707  AZ-9&-OO08  .. 

010163  AZ-99-0007  .. 

074064  CA-01-0006  .. 

059623  CA-76-0165  .. 

000264  CA-81-0016  .. 

005905  CA-S2-001 3  .. 

056984  CA-8^0041  .. 

0  1 1028  CA-85-0051  .. 

063184  CA-86-0016  .. 

002935  CA-87-0021  .. 

002935  CA-87-0022  .. 

002935  CA-87-0023  . 

059623  CA-89-0025  . 

065361  CA-89-0059  . 

063805  CA-90-0017  . 

010182  CA-91-0021  . 

010182  CA-91-0023  . 

010182  CA-91-0031 

005905  CA-92-0003 

066233  CA-92-0009 

003404  CA-92-0010  . 

066276  CA-92-0011  . 

064864  CA-92-0024  . 

010182  CA-94^-0012  . 

066233  CA-94-0032  . 

010182  CA-96-0007  , 

072051  CA-9&-O024 

005813  CA-98-0026 

073049  CA-99-001 2 

073049  CA-99-0029 

000264  CO-00-0002 

000264  CO-00-0007 


Griffin  Linuron  4L  Flowable  Weed  Killer 

Ambush  insecticide 

Gramoxone  Extra  Herbicide 

Command  3ME  Microencapsulated  Herbicide 

Bravo  720 

Bravo  720 

Griffin  Linuron  4L  Flowable  Weea  Killer 

Pursuit  Herbicide 

Sandea  Herbicide 

Command  3ME  Microencapsulated  Herbicide 

Gramoxone  Extra  Herbicide 

Command  3ME 

Pro-Gibb  4%  Liquid  Concentrate 

Bug  Juice 

Sandea  Herbicide 

Vinco  Formaldehyde  Solution 

Prelude  Termiticide.  insecticide 

Demon  Tc  Insecticide 

Ammo  2,5  EC  Insecticide 

Drexei  Dimethoate  4EC 

Drexel  Dimethoate  2  67 

Carzoi  SP  In  Water  Soluble  Packaging 

Magnacide  H  Herbicide 

Supracide  25W 

Pro-Gibb  4°o  Liquid  Concentrate 

Kelthane  35  Agricultural  Miticide  Wettable  Powder 

Temik(ri  Aldicarb  Pesticide  l5'=o  Granular 

Supreme  Spray  Insecticide-Miticide  Liquid 

Dimilin  W-25  for  Mushrooms 

Goal  1  6E  Herbicide 

Kocide  101 

K  M  Harvest  Aid 

K  M  Harvest  Aid 

K  M  Hardest  Aid 

Rodent  Bait  Block  Chlorophacinone  Treated  Grain/paraffin 

Plantfume  103  Smoke  Generator 

Pro-Gibb  Plus  20°o  Soluble  Powder 

Gramoxone  Extra  Herbicide 

Gramoxone  Extra  Herbicide 

Gramoxone  Extra  Herbicide 

Helena  Brand  Cythion  8  Lb  Emulsion 

Eptam  7-E 

Sunny  Sol  SDS 

Comite  Agncultural  Miticide 

Deadline  Bullets 

Reward  Herbicide 

Treflan  TR-10 

Gramoxone  Extra  Herbicide 

Gibgro  4LS 

Clorox    bleach 

Pro-Gibb  4°o  Liquid  Concentrate 

Pro-Gibb  4°b  Liquid  Concentrate 

Balance  Herbicide  * 

Sevin  XIr  Plus  Carbaryl  Insecticide 
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Table  1  .-Section  24(c)  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee— Continued 

SLN  no. 


000264  CO-01-0001 
000264  CO-01-0002 
007501  CO-99-0004 
000241  CO-99-0007 
002393  CT-96-0002  . 
074529  DE-01-0003  . 
010182  DE-94-0002  . 
073049  FL-OO-0001    . 
010182  FL-01-0003   . 
010163  FL-01-0007   . 
000148  FL-S8-0023   . 
010182  FL-9C-0009   . 
010182  FL-91-0004   . 
010182  FL-91-0006   . 
010182  FL-92-0C11    . 
010182  FL-96-0009   . 
000400  GA-00-0004 
073342  GA-0 1-0005 
010163  GA-02-0001 
010182  GA-83-0007 
010182  GA-94-0006 
010182  GA-95-O008 
000279  GA-98-0002 


Product  Name 


Balance  Hert)tcicte 

Balance  4SC  Herbicioe 

MZ-Curzale 

Raptor  Herbtcioe 

Ramik  Brown 

Toteide  PS200 

Gramoxone  Extra  Herbicide 

Pro-Gibb  4%  Liquifl  Concentrate 

Cyclone  Concentrate  gramoxone  Max 

Sandea  Herbicide 

Sodium  Hypochlonte  Solution 

Gramoxone  Extra  Herbicide 

Gramoxone  Extra  Herbicide 

Gramoxone  Extra  HerbiciOe 

Gramoxone  Extra  Herbicide 

Gramoxone  Extra  Herbicide 

Terrazoie  35°c  Wettabie  PoAoe- 

Amd^o  Fire  Ant  Bait  Varo  "Treatment 

Sandea  Herbicide 

Ambush  Insecticide 

Gramoxone  Extra  Herbicioe 

Gramoxone  Extra  Herbiciae 

Command  3me  Microencapsulated  Herbicide 


045631  HI-9C^^3  _     ^Icide  Ld  10  11  -  Base 


?1~9^^  I  Gramoxone  Exfa  Herbicioe 

^^-O^^  I  Mor^-65005  HertDicioe 

!™°2  Gramoxone  Extra  He^iciae 

97-0004  Ambush  insecticiae 


010182  Hl- 
066459  Hl- 
010182  Hl- 
010182  HI- 

S?S?S  \^:ZS>]t  ••••••••■•■•■      Sevi;  XLR  RiTcarbaryi  Insecfcoe 

ololf^  S:^]l  Gramoxone  Extra  Herbicide 

00590S  nZStSSS!  ^'^^"  ^'°^  Cheat  Star  9C  WDG 

S?0?82   SlSlTt  • f.''-'  °'"^^''°^'^  "^  Svstemic  Insecticide 

oon^s?  nlqyiSn     ' Gramoxone  Extra  He-bcioe 

S  tlir,]  ::::::::::::::::::::::::::::::;:::::::::::::::::■  °SS Sf i;S;S^: 

0O0264  <D-<,a-WM ;  p^JJ,  3^^  Scoe 

=  t^'£  ::::::::=:::::::::::: ^^  ^l^T^-  -- 

Z%1  It^^i :::::::::::: 2^:^^^^'"^^"^^^^"'^'"^  "^^'^"^^ 

=  i^i^SJ  :::::::::::::::::■•=•==  '  ii5£r-^  --^' 

oS  il:S:Tol '  ""^^^^^^'^  '''^  ^^"^^^  p-°- 

aml^l  i^lS?:^?^   Gramoxone  Extra  Herbicide 

050534  L^-90-0008  : Bravo  720 

Omp?Q  ^1t^^   Gramoxone  Extra  He^icde 

000279  LA-97-0001    Command  4EC  Herpicide 

010182  LA-9^^09  G^amcxone  E^^a  HeM 

nlnltl  ^,t^^-^'    Sanoea  Herbiode 

S?im  M?:t^^'  I  Gramoxone  Extra  He^.coe 

071711  ME-02-O001    Moncul  70-DF 

071711  ME^2^02   Moncut  70-DF 

071711  ME^2^03  Moncut  70-DF 

000352  ME-98-0002   Veloar 

000352  ME-98-0003   Veipa- 

007501  ME-99-0002   M2 

S?m63  m|:5;:S2?  :::::::::::::  -^nangie  erano  Copoe-  Su^ate  C^s,a, 

Zll'  Z-^l-^l'  •■  '-9"  ^-°"°PP-  S-*-  C.s,ai 

004581  MN-02-0003  Hydrothol  191 

010182  MN-94-0006  Gramoxone  Extra  Herbicide 


L  Herbicide 
DF  Herbicide 

Curzate 


jicae 


I 
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Table  1.— Section  24(c)  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee— Continued 


SLN  no. 


Product  Name 


007501 

007501 

000279 

000400 

000241 

010163 

001812 

001812 

001812 

000241 

010182 

050534 

009779 

010182 

067760 

000279 

007501 

000100 

000264 

034704 

000241 

007501 

0C7501 

000100 

000400 

010182 

010163 

003510 

010182 

010182 

000279 

050534 

000100 

000524 

000524 

000264 

000400 

007501 

007501 

010163 

050534 

050534 

000279 

000100 

010182 

000264 

071711 

010182 

000241 

000264 

000400 

073425 

010163 

010163 

010182 

000279 

045639 

010163 

071711 

055260 

071711 

000241 

000352 

010182 

034704 

000264 

000264 

000264 

000264 

007501 

010163 

007501 


MN-99-0004 

MN-99-0007 

MN-99-0008 

MO-01-O001 

MO-0 1-0002 

MO-01-0004 

MS-01-0026 

MS-0 1-0027 

MS-01-0028 

MS-0 1-0033 

MS-83-0016 

M 8-90- 0001 

MS-90-0030 

MS-95-0005 

MS-97-0005 

MS-97~0012 

MT-OO-0001 

MT-OO-0011 

MT-OO-0012 

MT-95-0005 

MT-99-0002 

MT-99-0003 

MT-99-0004 

MT-99-001C 

NC-00-0001 

NC-01-0001 

NC-01-0004 

NC-0 1-0005 

NC-8  3-0020 

NC-95-0003 

NC-97~0005 

NC-99-0005 

ND-00-0005 

ND-01-0009 

ND-97-0001 

NE-00-0003 

NE-02-0005 

NJ-0O-O001 

NJ-00-0002 

NJ-01-0003 

NJ-96-0007 

NJ-96-0008 

NJ-99-0002 

NJ-99-0011 

NM-84-0005 

NV-00-0003 

NV-02-0001 

NV-91-0002 

NV-99-O004 

NY-0 1-0004 

OH-OCM)004 

OH-00-0005 

OH-02-0002 

OK-0 1-0001 

OK-83-0021 

OK-95-0003 

OR-00-0003 

OR-0 1-0008 

OR-01-0015 

OR-02-0005 

OR-02-0007 

OR-02-0021 

OR-80-0021 

OR-91-0023 

OR-94-0015 

OR-96-0011 

OR-96-0012 

OR-96-0028 

OR-96-0032 

OR-9&-0002 

OR-9&-0003 

OR-99-0012 


..................................................... 






MZ  -  Curzate 

Tops  -  MZ  -  Gauche 

Command  3ME  Microencapsulated  Herbicide 

Terrazole  35%  Wettable  Powder 

Pursuit  Hert)icide 

Sandea  Herbicide 

Glyphosate  Onginal  Herbicide 

Dupopt  Glyphosate  Herbicide 

Gnffin  Boa  Herbicide 

Pursuit  Herbicide 

Ambush  Insecticide 

Bravo  720 

Riverside  120  Herbicide 

Gramoxone  Extra  Herbicide 

Cyren  TC 

Command  4EC  Herbicide 

Admire  2  FiowaDle 

Discover  Herbicide 

Sevin  XLR  Plus  Carbaryl  Insecticide 

Vine  -  DER  Herbicide 

Raptor  Herbicide 

Gaucho  75  ST  Insecticiae  * 

Tops  •  MZ  ■  CZ 

Maxir>"i  MZ  Potato  Seed  Protectant 

Terrazoie  35^g  Wettable  Powder 

Cyclone  Concentrate  gramoxone  Max 

Sandea  Herbicide 

Pounce  3  2  EC  Insecticide 

Ambush  Insecticide 

Gramoxone  Extra  Herbicide 

Command  3ME  Microencapsulated  Herbicide 

Bravo  720 

Discover  Herbicide 

Mon-65005  Herbicide 

Mon-65005  Herbicide 

Sevin  XLR  Plus  Carbaryl  Insecticide 

Dimilin  21 

Tops  -  MZ  -  Gaucho  Potato  Seed  -  Piece  Treatment 

Admire  2  Flowable 

Sandea  Herbicide 

Bravo  720 

Bravo  825 

Command  4EC  Herbicide 

Dual  Magnum  Herbicide 

Ambush  Insecticide 

Sevin  XLR  Pius  Carbar/I  Insecticide 

Moncut  70-DF 

Gramoxone  Extra  Herbicide 

Raptor  Herbicide 

Previcur 

Terrazole  35%  Wettable  Powder 

Dupont  Matrix  Herbicide 

Sandea  Herbicide 

Sandea  Herbicide 

Ambush  Insecticide 

Command  4EC  Herbicide 

Ignite  ISC  Herbicide 

Sandea  Herbicide 

Moncut  50WP 

Syliit  65w  Fruit  Fungicide 

Moncut  70-DF 

Acrobat  50WP  Fungicide 

Du  Pont  Sinbar  Terbacil  Weed  Killer 

Gramoxone  Extra  Herbicide 

Vine-DER  Herbicide 
•  Rovral  Fungicide 
:  Rovral  4  Flowable 

Aliette  WDG  Fungicide 

Rovral  4  Flowable 

Tops  -  MZ  -  Gaucho 

Savey  Ovicide/miticide  50-WP 

Tops-MZ-CZ 
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Table  1.— Section  24(c)  Registrations  Canceled  fob  Non-Payment  of  Maintenance  Fee- 


-Continued 


Sln  no. 


PrcxJuct  Name 


059639  OR-99-0045   SpIptI  PFC  Hprh,r,nc 

073219  PA^(M)ooi i::::::::::::::;  dupS,    ^'*"'' 


007501  PA-0 1-0001 
010163  PA-02-O001 
000400  SC-00-0003 


Mafnx  HertDicioe 
Tops-MZ-Gauchc 
SanOea  he't)iciae 
Tcazoie  35^  Werta&ie  Powaer 


a  Merbicide 


U1U182  bC-83-0010  Anbusr  insecticioe 

ZZl  Itl^t ::::::::::::::::: ^-™™  ^"^  "-*-"« 

000264  SD-00-0007    Coum  yi  n  di   o  r-    ^ 

n?n?o?  !D-0^-^001   DPX-MX670  MT 

°00524  SD-9,^00^  Mon-65005  Herbicae 

mo?82  TN"StSnn^ °"***"  ^'"^^°^  ">-  ^'°^^^'«  ^^^  ►^"'e^ 

0  n  «-  TM'atnnofl  ' '  Gramoxone  Extra  Herbicide 

2  S  82  TnI^SSp  -^ I  Gramoxone  Extra  Herbicide 

nn^lio  rtllr^nl  I  Gramoxone  Extra  Herbicide 

nnS?TMl^nv  '  Command  4EC  Herb.coe 

^]^°J?;  TX-83-0027  Ambush  Insecticide 

0lS?82  lii^S  • I  ^3^72?  '"'"  ^'^--'^^^P^^'^ted  Herbicide 

Zlll  UtIHoo'  •• ••■•■•••"■■••■■■■•■-     G--0—  Extra  Herbicide 

nnn^S  rT^Sl^nr'  S^^'"  ^"-R  Plus  Carbaryl  Insecticide 

i  ZZ  lti'.7£l •::::::::::::::::  SSo^S^^enab.  Powder 

I  000100  VT-8a-0008  '  Aatrex  NIne-O 

,  olV.?.  waIS^^S'  ■••••••••■••••     sT,L''H:rSa6e 

071711  WA-02-0004  Moncut  70-DF 

'  000400  WA-02-0006  :::     Sn  2° 

n?^«^  T^  c^^nA  ^'"<=°  Formaldehyde  Solution 

;£w:|  :::::z:::z 

°Zll  WAltSS3  •■ Metas^stox'^SpS  Concentrate 

oZls  WA-ltSoSe  Metasystox-R  Spray  Concentrate 

0  0  63  WA Jt5mS  Metasystox-R  Spray  Concentrate 

nrCrZ.  T.  9^0  7  ^^^^^  Ovicide/miticide  50-WP 

^^-'-^^''  Raptor  Herbicide 

.,j._J^l\^  S^'^^y  Ovicide/miticide  50-WP 

,^,^^,  >M!"i^?^°°- Admire  2  Flowable 

00^581  wliSsiSooe  ::;:::::::::::::;:::::::: iHZ^onT '  °""''" '''"'''  ^^*""^ 

007501 WI-99-O011  ....;;:;:::";; jzl '  m7  ri..hn 

2Swvi^%\ ::::::::::::::::::::::::  Ss:„.%;S,rM„,c,* 


000241  WA 
010163  VVA 
007501 


■96-000 
000352  WY- 
061282  WY- 
000241  WY- 
007501  WY-99-O002 


Comite  Agricultural  Miticide 

Qr:°°Q    Dupont  Asana  XL  Insecticide 

^°J^^^  Zinc  Phosphide  Oat  Bait 

^X~X^„  • Raptor  Herbicide 

Tops  -  MZ  -  CZ 
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Table  2.— Section  3  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee 


Registration  no. 

Product  Name 

000003-20201   

Harns  Roach  Powder 
Kill  Gophers  Sweeney's  Gopher  Bait 
Comax 
Showersan 
Westosan 

P'epodyne  Whirlpool  Additive 
Eaton  s    Semi-Permanent    Bait  Blocks  Rodenticide 
Jt  Eaton  A-C  Formula  90  Bulk  Rodenticide 
Rigo  Insyst-D 
-Expert  NT  Herbicide 
Niagara  Furadan  75  Wettable  Powder  Insecticide 
Sodium  Chlorate 
Sodium  Chlorate  Solution 
Sodium  Chlorate  Solution  -  39.5% 
Sodium  Chlorate  Crystal 
Termite  and  Carpenter  Ants  Killer 
DImllin  -  2F 
Bronopol  Preservative 
Myacide  8-1 
Myacide  Bt 

Ucarcide  145  LT  Antimicrobial 
Ucarsan  4256  Sanitizer 
Whrtmire  Perma-Dust  PT  240 
Whitmire  Pt  230  Tri-Die 
Whitmire  Fabric  Insectproofer  #1 
Whitmire  Fabric  Insectproofer  #2 
Whitmire  General  Purpose  Insect  Killer  with  Sumithnn 
Whitmire  PT  259  Baygon  Residual  Injection  System 
Whitmire  PT  576 

P/p  Mothproofer  Spray  No.  2                                                        • 
Whitmire  TC  103 

Whitmire  Avert  TC  141  Insecticide 
Whitmire  TC  168 

Uld  550  D  Dairy  and  Livestock  Flying  Insect  Concentrate 
Micro  Gen  Pro  Control  Fogger  III      -   - 
Pro-Control  Fogger  V 
Pro-Control  Inspector  II 
TC-221 

Liquid  Improved  TImsen  40°o  Concentrate 
U-Chem-Co  3-D  Detergent  Disinfectant  Deodorant 
Kleen-Quat 
Econo-San 

Hybrex  21c  Chemical  Hybridizing  Agent 
Germ-0-Solv  "2" 
Bytech  Ten-Fifty 
Crabgrass  Preventer  with  Balan 
5%  Diazinon  Granular  Lawn  Insecticide 
Turf  Food  15-3-5  Plus  Team 
Urban  Insect  Spray 
Orchex  796B 

Prenfox  Wartann  Technical 
Prentox  Residual  Concentrate  Dv-One 
Prentox  Diazinon  14G 
Prentox  Pyronyl  Oil  Concentrate  #1233-A 
Carban/i  5D 
Prentox  Carbar^,  lOd 
Mnda  Sch-51551 
F  &  B  Tobacco  Dust 
Skin  So  Soft  Bug  Guard 
Skin-So-Soft  Bug  Guard  Towelettes 
Sa-50  Home  &  Garden  Oftanol  15%  Granular 
Sa-50  Dursban  1-E  Insecticide 

Green  Light  Double  Duty  Rose  Care  6-10-4  with  Systemic 
G'een  Light  Grubworm  Killer 
Green  Light  Systemic  Insecticide 
Green  Light  Grass  &  Weed  Killer 
T.B.Q   RTU 

Foremost  1690  Quad-Dis 
Foremost  4519  Pine-Airp 

^ 

000030-00027      

000052-00009  

000052-00040  

000052-00161    

000052-00235 

000056-00023 

000056-00071 

000070-00236  

000100-00972  

000279-02875    

..„ 

000335-00229     

000335-00230  

000335-00231    

000335-00232  

000358-00174  

000400-00473 

000464-00669  v. 

000464-00677 

000464-00681    ' 

000464-00695  

000464-00710 

000499-00220  

000499-00223 

000499-00251    

000499-00252       .'.....'. „ 

000499-00259      

000499-00289       

000499-00305    

000499-00354    

000499-00403    

00049^-00433      

000499-00438    .^ 

^ 

000499-00451      .-.. 

000499-00461    

000499-00463  

000499-00464       

000499-00487     

000507-00005    

000507-00009      

000507-00014     

000507-00023     

000524-00453      

000527-00095  

000527-001 1 7  

000572-00251    

000572-00292  

000572-00324  „ 

000572-00329  „. 

000644-00103 

000655-00318 

000655-00441    

000655-00557 

000655-00644  

000655-00788 

000655-00789     

000773-00090 

000779-00013    

000806-00010  

ooosoe-oooti  

000829-00257  

000829-00290  

000869-00076  

000869-00203  

000869-00223  

000869-00226 

001043-00116 

001203-00014  

001203-00066 

« 
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Table  2. 


-Section  3  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee— Contmuea 


Registration  no. 


001203-00067 

001386-00352 

0014.40-00001 

001440-00007 

001448-00033 

001448-00129 

00 1448-00 130 

001448-00131 

001448-00154 

001448-00209 

001448-00210 

001448-00213 

001448-00214 

001448-00215 

00144&-00219 

001448-00220 

001448-0022- 

001448-00222 

001448-00223 

001448-00224 

001448-00225 

001448-00226 

001448-00227 

001448-00228 

001448-00229  . 

00 1448-00230  . 

001448-00238 

001 448-00239 

001448-00240 

001448-00241 

001448-00242 

001448-00251 

001448-00253 

001448-00254 

001448-00273 

001448-00294 

001448-00304 

001446-O0306 

001448-00307 

001448-00308 

001448-00309 

001448-00310 

001448-00311 

001448-00312 

001448-003  13 

001448-00314 

001459-00018 

001459-00023 

001459-00080 

001459-00094 

001469-00026 

001475-00130 

001475-00135 

001624-00127 

001674-00016 

001677-00063 

001677-00167 

001677-00188 

001706-00146 

001706-00184 

001706-00232 

001706-00233 

001706-00234 

001757-00041 

001757-00043 

001757-00074  ... 

001759-00007  ... 

001760-00024  ... 

001760-00027  ... 

001839-00026  ... 

001839-00031  ... 

001839-00043  ... 


Product  Name 


Foremost  4806  '-' -Powe-  Pooc  Pia'"'  -^.sec'T'oe 

Methoxyci^io-  Er-i^isi'iaDte  Con-ceni'ate 

"^Or^iC  Micro-Cide  DjS1 

"or^ic  Propoxur  ReS'OLa    Spray 

Bi  Busan  77 

W-15-13 
I  W-15-7 

W-15-14 
I  T-5-3 

W-15-11 

W-15-12 

W-15-8 

W-15-9 

W-15-10 

B-7-4 

B-7-5 

B-7-6 

B-7-7 

B-^-8 

B-7-10 

B-7-1 1 

B-7-12 

B-7-1 3 

B-7-1 4 

B-7-1 5 

W-30-7 

W-30-8 

W-30-9  « 

W-30-10 

W-30-1 1 

W-15-17 

W-15-18 

W-15-15 

W-30-1 7 

T-30-3 

W-60-11 

B-7-25 

B-7-24 

B-7-23 

B-7-22 

B-7-21 

B-7-20 

B-7-1 9 

B-7-1 8 

B-7-1 7 

Bullen  Activated  Pine  Type  Disinfectant 

Buller  Pine  Odor  Disinfectant  Coe^   3 

Pine  Quat 

Hi-Sept  400 

Citron  Detergent  Disinfectant 

Enoz  Para  Moth  Balls  Cecar  Scented 

Excel!  Moth  Balls 

Borax  WF 

Stetco  Mainiainer  ■  D  i  S 

Bevro  Klene 

Boot  Wash  #10 

CD-612 

Naico  7328 

TX-10861 

locide 

Sanit  C-^e  Bactenciae-Deodorizer 

Chemprocide 

Amerstat  233 

Biosperse  212 

Biosperse  4505 

Para-Dichlorobenzene 

AmpiciOe  5 

Ampiciae-9 

BTC  100  Concentrate 

BTC-8358ALC 

So'San  66  Concentraiec  Sc'^e^e'  Sa^'Hizer  for  Manufactu 
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Table  2.— Section  3  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee— Continued 


Registration  no. 


Product  Name 


001839-00061  . 
001839-O00b9  . 
001839-00070  . 
001839-00071  . 
001839-00074  . 
001839-00075  . 
00183&-00076  . 
001839-00116  . 
001839-00117  . 
001839-00125  . 
001839-00126  . 
001839-00127  . 
001839-00149  . 
001839-00150  . 
001903-00021  . 
001903-00022  . 
001903-00023  . 
001903-00024  . 
001903-00025  . 
001903-00026  . 
001903-00027  . 
002C1 1-00005  . 
002011-00010  . 
002205-00007  . 
002290-00035  . 
002296-00110  . 
002311-00011  . 
002393-00385  . 
002553-00037  . 
002568-00094  . 
002568-00095  . 
002568-00096  . 
002630-00005  . 
002693-00123  . 
002724-00429  . 
002724^0430  . 
002724-00477  . 
002792-00071  . 
002792-00072  . 
002800-00006  . 
002935-00062  . 
002935-00208  . 
002935-00357  . 
002935-00364  , 
002935-C0404  , 
002935-00436 
002935-00437 
002935-00438 
002935-00439 
002935-00462 
002935-00463 
002935-00505 
002935-00510 
003181-00007 
003181-00014 
003468-00047 
003546-00027 
003837-00005 
003838-00053 
003862-00137 
003862-00138 
003862-00139 
003862-00141 
003862-00144 
003862-00146 
003862-00147 
003862-00149 
003862-00150 
003862-00151 
003862-00152 
003862-00154 
003862-00155 


BTC  927 

BTC-E  2125m-80°o 

BTC-E  2125-80°o  Concentrated  Germicide 

BTC-E-8248  80°c 

BTC  1326 

Lispar  Algaecide  10% 

Soft-A-Cide  *537 

Onyxide  200-Methanol  Preservative    ■ 

Onyxide  450 

NP  9.0  (H.W.)  Detergent  disinfectant 

NP  4.5  (H.W.)  Detergent  disinfectant 

NP  12.5  (H.W.)  Detergent  disinfectant 

DC-7550  Disinfectant 

DC-71 28  Disinfectant  Cleaner 

8  In  1  14  Day  Flea  &  Tick  Spray 

8  In  1  Non  Residual  Flea  &  Tick  Spray 

8  In  1  14  Day  Flea  &  Tick  Dip 

8  In  1  Flea  &  Tick  Dip 

8  in  1  Lawn  Spray 

8  in  1  Carpet  Spray 

8  in  1  Flea  &  Tick  Indoor  Fogger 

Vigorlone  Bovotone  FC  "007"    with  Rabon  O'al  Lan/icide 

Vigortone  Rabon  7.76  Oral  Lan^icide  Premix 

Menthol 

Terre  Dry  Granular  Ready  To  Use  D-Crab  with  2,  4-D 

Saniquat  Disinfectant  Sanitizer  Deodorizer 

Qat  1000 

Hopkins  diolice'  Animal  Insecticide 

Hi-Kil 

Seamate  MB  33  Anti-Fouling  65a2000  Red 

Seamate  HB  33  Anti-Fouiing  65a2002  Blue 

Sovaklor  Coastal  Super  Service  Anti-Fouling  V59R27  Red 

Ocean  Spray  Pine  Oil  Disinfectant  Deodorant  Cleanser 

Interswift  Copolymer  Antifouling  Red  BKA  007 

Zoecon  RF-348  Apistan  Queen  Tab 

Zoecon  RF-349  Apistan  Strip 

Altosid  5E-FZ-515  (diacon) 

FPZ 

FPP 

Humco  Moth  Balls 

Red-Top  Py-Rin  505  Concentrate 

Terraclor  2  Spray 

PCNB  10  Granular 

Red-Top  Py-Rin  40  Jet 

Chlorate  Concentrate 

Tumbleaf  Cotton  Defoliant 

Tumbleleaf  Cotton  Defoliant  Liquid  Concentrate  4 

Harvest  Aid 

Harvest  Aid  Liquid  Concentrate  4 

Tide  Chlorate  Defoliant 

Tide  Solo  6 

Atfa  Brand  Wettable  Sulfur 

Crop  Rider  LV-4d  Weed  Killer 

Aero-Master  Fogging  Insecticide  Mill  Fogging  Formula 

Aero-Master  Super  Fogging  Insecticide  W'.50°o  SBP  1382 

Bantrol 

Shoofly  Hornet  Jet-Bomb 

Krystal 

Nutra-Cide  256 

L-Tox  Spray 

Combine 

Fogging  Spray  Concentrate 

P.D.Q.  Non  Selective  Weed  Kille-- 

Pine  Oil  Disinfectant  (phenol  Coefficient  5) 

Aqua-Clear 

Clean-Up 

Lemon  Tree  6  (lemon  Press) 

Dual-27 

Algaecide  1250 

W  T  C   Algaecide  and  Algal  Slimicide 

Towercide  10 

.Microbiocide  LD-10 
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Registration  no. 


Product  Name 


003862-00160 

003862-00161 
003862-00163 
003862-00165 
003862-00166 
003862-00167 
003862-00170 
003862-00171 
003862-00172 
003862-00173 
003876-00074 
003876-OOOi^tO 
003876-00127 
003876-00152 
003876-00153 
003876-00154 
;  003876-00155 
004170-00076 
0043 1 3-00037 
00431:^00074 
004482-00017 
004582-00065 
.  004704-00002 
004822-i)0084 
004822-00148  . 
004822-00153  . 
004822-00318  . 
'  004822-00335  . 
004822-00411  . 
00487'5-00012 
005036-00002 
005136-00014  . 
005602-00199  . 
005768-00010  . 
006109-00010  . 
00621&-00040 
006658-00038 
006658-00039 
006658-0004C 
006658-00046 
006658-00047 
006658-00050 
007056-00164 
007056-00169 
007056-00181 
007124-00099 
007152-00019 
007173-00072 
007173-00216 
007675-00004  .. 
007675-00007  .. 
00767.^^00008 
007675-00009 
008020-00001 
008033-00008 
008033-00009 
008177-00007  .. 
008177-00011  .. 
008254-00001 
008325-00020 
008325-00021  .. 
008325-00022  .. 
008325-00025 
008378-00027 
008378-00028 
008378-00033 
008378-00042 
008378-00043  .. 
008378-00044  . 
008378-00046 
008428-00002 
008576-20001  ... 


Sio-Mowshun  Concentrate 

Y  BC 

LF-20 
[  RT  G.  Herbicide 

LWK.  2.5% 
'  L.W  K   3  75% 

Space  Spray  2500 

TAM-24 

Cog-1 

General  Purpose  Liquid  Insect  Killer 

Betz  Slimicide  364 

Slimicide  C-38  *  ' 

Betz  Slimicide  C-41 

Dearcide  717 

Dearcide  722 

Dearcide  723 

Dearcide  716 

Ph7Q 

Self-Sanitizing  Flow  Flex  Floor  Finish 

Carroll  Non-Acid  Ready-To-Use  Restroom  Oisinfectant 

Rid  A  Hospital  Cleaner-Disinfectant-Sanitizer 

Ajax  Disinfecting  Cleanser 

Magic  Circle  Rabbit  Repellent 

Bolt  Ant  and  Roach  Killer 

Johnson  Yard  Master  Foam  Crabgrass  Preventer 

Johnson  Buggy  Whip  Dual  Action  Roach  Bait 

Raid  Ant  &  Roach  Killer 

Raid  Ant  Controller 

Raid  Roach  Bait  III 

Indco  LG-11  Sanitizer 

Patty-0-Candle  Insect  Repellent 

Panther  607  NF  Cooling  Tower  Algaecide-Slimicide 

A-50  20%  DDVP  Insecticide 
j  804  -  Lemon  Disinfectant 

FIberfresh-MBI 

Summit  Dibrom  ULV  Insecticide 
Cleaner/Disinfectant 

Disinfectant  Deodorant 

Double  Action  Insect  Killer  with  Double  Action  Spray 

Room  Service  Total  Release  Fogger 

Pro-Magic  Long  Shot  Wasp-A-Way 

MPC  Waterbased  Aerosol  Flymg/crawling  Insect  Killer 

Pet  Spray  Formula  No.  Three 

CSA  Insect  Spray  Formula  Number  Six 

CSA  2°o  D-Phenothrin  General  Purpose  Insect  Killer 

NUCLO  4  Ounce  Slow  Dissolve  Chlonnating  Tablets 

Sea'Cure-Shock  Treatment 

Rozol  Rodenticide  Mineral  Oil  Concentrate 

Maki  Paraffin  Blocks  with  Bitrex 

Lithium  Hypochlorite 

Formula  2  Shock  Treatment 

Formula  2  Spa  Sanitizer 

Formula  2  Spa  Shock 

Best  Odorless  Roach  Killer 

Hi-Chlon  70  EU  Tablet 

Hi  Chlon  70  EU  Granular 

Valspar  Marine  Bottom  Anti-Fouling  Paint  3589 

Valspar  Marine  Bottom  Antifouling  Paint  3594  Escolux 

"4  the  Birds"  Transparent  Bird  Repellent 

Concentrated  Disinfectant  -  Detergent  128 

Hi  Concentrated  Disinfectant  -  Detergent  256 

Sani-51 2  Sanitizer-Disinfectant-Deodorant 

Hi-Con  64  Disinfectant  and  Detergent 

Dursban  114-1-  Fertilizer 

Dursban  50  Granular  Insecticide 

Dursban  1  14  Granules 

Dursban  70  with  Plant  Food 

Shaw's  Dursban  50  with  Plant  Food 

Shaw's  Dursban  60  with  Plant  Food 

Shaw's  Dursban  100  Granules 

SC-745  Sanitizer 

Sodium  Hypochlorite  -  12.5% 


62794 


Federal  Register  /  \'ol.  68,  No.  215  /  Thursday,  November  6,  2003 /Notices 


Table  2.— Section  3  Registrations  Canceled  for  Non-Payment  of  Maintenance  Fee— Continued 
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Product  Name 


008622-00051 

008637-00003 

008637-00005 

008668-00003 

008959-00006 

009198-00039 

009198-00068 

009198-00076 

009198-00082 

009198-00085 

009198-00088 

009198-00098 

009198-00099 

009198-00137 

009198-00166 

009198-00168 

009198-00188 

009198-00192 

009404-00003 

009601-00005 

009861-00009 

010079-00003 

010079-00004 

010147-00038 

010163-00167 

010250-00053 

010350-00024 

010350-00025 

010350-00026 

010350-00027 

010350-00028 

010404-00045 

01G404-O0047 

010679-00011 

010691-00002 

010693-00010 

010772-00014 

010772-00015 

010772-00017 

010807-00029 

010810-00002 

010810-00007 

010867-00002 

010867-000^2 

011345-00003 

011515-00029 

011525-00075 

011529-00001 

011541-00007 

011623-00053 

011659-00012 

011659-00013 

012192-00002 

012477-00002 

013648-00001 

013648-00002 

013648-00003 

0136^3-00004 

013648-00007 

013648-00008 

013648-00010 

013648-00011 

013648-00013 

013648-00019 

01 5297-00003 

015297-00008 

017545-00011 

018031-00001 

018533-00015 

018533-20001 

018533-20002 

023566-00017 




— 

* 


Suf)er  Bromide/Brom  5118 

Mitco  CC-10-L  Algicide 

Mitco  CC-11-L  Algicide 

North  Insect  Repellent  Towelettes 

Swimtnne-50 

Turfcare  Dursban  2  5G 

The  Andersons  1°=  Dursban  Brand  Insecticide 

Andersons  Tee  Time  32-3-5  with  Oftanol 

Tee  Time  Fertilizer  with  0  52°d  Dursban  30-3-5 

Andersoni-  Tee  Time  30-3-5  with  0  71=o  Dursban 

Anderson  s  Tee-Time  with  1 ,5°o  Oftanol 

Anderson  s  Tee  Time  with  Team,  dursban  I 

Andersons  Tee  Time  1 9-5-9  with  Team  dursban 

The  Anderson  0.5°o  Dursban  Brand  Insecticide 

Proturf  30-5-3  Fertilizer  Plus  Insecticide  III 

Proturf  Fertilizer  Plus  Insecticide  III 

Proturf  Insecticide  4  insecticide  IV 

Proturf  Weedgrass  Control  60  WDG 

Sunniland  Flower  Power 

Conquest 

TSC-911  Liquid  Chlonnating  Compound 

Nat-Chlor 

Top-Chlor 

BIrkodyne 

Imidan  50-WP  Garden  &  Home  Insecticide 

Hempels  Antifouling  Combic  76990-51110  Red 

Sectroi  Concentrate  No.  1490-B 

Gossypiure  20  MEC 

Sectroi  Plus  Flea  Foam 

Sectroi  Plus  Pet  Spray 

Sectroi  Pet  and  Premise  Flea  Spray 

Lesco  24-4-12  Fertilizer  with  1.5°o  Oftanol 

Lesco  Oftanol  l.5°o  Granular 

Sodium  Hypochlonte  10% 

Wonder-Aire  Cooler  Aid 

Flo-Kem  Triple-2  Germicidal  Cleaner 

Victory  Formula  Flea  &  Tick  Pump  Spray  for  Dogs 

Shield  Creme  Rinse  for  Dogs 

Victory  Formula  Flea  and  Tick  Pump  Spray  for  Cats 

Misty  Insect  Repellent  Spray 

Dacar  Dacarcide  L  2 

Dacarcide  L-35 

BAF-TROL 

BAF-90 

Supergreen  Weed  and  Feed 

No.  401  Water  Plant  Killer 

P/P  Disinfectant.  Degreaser  S  Cleane^  »2 

BAF-15 

O'b-Alge-670 

Apollo  Flying  &  Crawling  Insect  Killer 

A-261 

A-265 

SaniFluff 

CP-50 

Glidclean  80/150  80% 

Gliddean  60/150  60°  o 

Glidco  Pine  Oil  1 50 

Glidco  Pine  Oil-140 

Glidco  Pine  Oil-60 

Glidco  Pine  O1I-8O 

Glidclean  30/60 

Glidclean  25/150  25%  Pine  Type  Disinfectant 

Glidclean  20° «•  Pine-Type  Disinfectant  W  P.O.  150 

Glidclean  20  60  20%  Pine  Type  Disinfectant 

Bio-Groom  Cattle  Shampoo  with  Pyrethnns  Concentrate 

Biogroom  Flea  &  Tick  II  Residual  Permethnn  Dip  Concent 

Pyroxide  Home  and  Garden  Spray 

Nat-Chlor 

Pine  Oil 

Sodium  Hypochiorite  Solution  (12.5%) 

Sodium  Hypochlorite  Solution  (10%) 

673  Black  Co-Poly  Crab  Pot  Paint 


Pine  Oil  Disinfectant 

Pine  Oil  Disinfectant 
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028293-00015 


034892-00018 


036866-00007 
036866-00009 


043917-00003 
043917-00004 
043922-00002 


044919-00002 


050600-00002 
050600-00003 


-Section  3  Registrations  Canceled  for  Non-Payment  of  MAiNTE^4ANCE  Fee— Continued 

Registration  no. 


026883-00005  

026883-00006  "^Z^^, 

026883-00018  ^hcrr.    rr.r.r. 

02688^^19 ::::::: :::::::::::::::::::::: ;;'!:  ^°^^ 


Product  Name 


Red  Copp  97N 
Lolo  Tint  97 

HP  II 
Chem  Copp  HP  III 


028293-00186  Unicorn  Phosmet  Insecttcidal  Dust  for  Dogs 

n'^-wiA-onAO/i   Unicorn  (Vegetable  and  Omamenta:-  Sp^av  #2 

U3300^-^X)004  3^,^^  Hypochiome  Solution 

Compressed  Chlorine  Gas 
Chionne 

ite  Soiutior 

033981^^)001     SoT^'h^'       n      .     - 

„^ ..     bodium  Hypochionte  boiutio^ 

034052^0001  Sa^'ctrnv  ZT"  ^'' 

034052-00012  |!^  "^^  ^^f^  ^' 

034571^0013 :::::::::::::::::::■■  B^r^lcS^ 

034891-00002 ;";";;    cwB 


033458-00001 
033593-00001 
033593-20001  c^,  _  ^ 

03375^^)0006 :::::::::::::;::::•■•• ^^i^^^"^ 

033981-00001 
033981-00002 


nsc 


0351 38-00082  ^''^"^^  ^"^®  ^°'  disinfectant 

msQOn-nonpn  ^^°  ^^"^^^  ^^°  Garoer  insect  Control 

25^!!~^9f  Super  Veta  Fiea  & 


Flo^abie  Suit^ 
f    10  Pool  Chlorinating  Solution 
Hi-Lite  9C  G  Granular 
Hi-ute  60g 


Ar-iiiQuling  Bottom  Paint  1331  Blue 


2  Bactenostatic  Post  Filter 
'ick  Kilie'  for  Cats  &  Dogs 
Supe'  Veta  Dernatotoqica'  Flea  &  Tick,  Killer  for  Cats 

037327-^X)001    IT^^'^^'l     ^ 

03742^^01 .....::::::::::::: eoid        "'""'^"  M,c'ob.oc,de 

037435-20002  q 

037910-00004 

037910-00005  ^^"^^'^"^!""!H!!!I!!!""!'"!r 

037q8?lSS^   ••■"•-•  '  ^"  P^'^  S^'""^  Hypochlorite  11% 

SS?£2r^::::::::::;:::::z;::::::=■-=:::=::^ 

041134-00001    On 

041 1 34^^002 ;;;;;;;;;; onlacmor  on 

04113^0003    "^ZTZ  fc 

041200-00002     Rabor 

04121 1-^0003 :;;::::::::  cwonne 

041211-00004  nv  c^H^ 

041211-0000-^  °^  Sodium  HvDoci-iO'ite  12.5% 

S4  4S  if^o!    ■ °^  S^^^^  HvpocNcnte  10% 

n^-5Qi7  Ann^o  MO  bynerky, 


Insecticide 
iana;e  Methoxychlor  Technical 

iiachlor  60 


350  Minef'a' 


Water-BLsea  Pet  Spray 
Spira  Punks  B  Mosouitc  Repellent  Colls 
Spira  Open  Ai,'  Mosauiio  Repellent 

044632-20205 ....;::;::::::::  rS''  ^-""''' "''  ^'^"^ 


Kill  Powder 
045631^)0018  I  Mode' S-3  Bactenostat^c  Wate- 

045631^0021  ■,...:::::::::::::::: '  lf;^S^r 

0^598:^)0001 :;:::::::::::::::;:::: .  S  ch^. 

S:"^^; :::::::::::::::::::::::::::  ?=^^r'  '^^"^  ^^-"^"' 
ItWeti^'.    : :  :;z'r^  ^--^  -- 

046781-O001 1    'ZZZZZ     Premidyne 

0468i:M)0Oi9  ,  rn  HoiX 

^^S^::=:: ::==:=::=::!  |^|^«k 

04789^^004 :::::::;: ■ ZntJ      "^^ 

048302^)0010 :::::::::: ,  Arseatio 

It^lt^ll .::::::: '  ^i^  p^?c!^''^"p?'°^^'V'''"^  """^ 

bVP-Pure  Sooiun  Chlorate  P'-ecurs 


f^i'ie'  Canndge 


Fiite'  O.e'  Sink  Unit, 


House  &  Ga'oen  insec  K^iie'  n 
Her  Xi 

Z--OC  L.E-HS 


050654-00005     j  3,0 


Shepard  Brothers 
lodafect 


5or 


Sane  Rinse 


Hautscnutz  Rec>eiient 
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051708-00013  ,- 

Proteam  Polyquat  Algaecide  50 

Demoss  Moss  &  Algicide 

Thinex  Blossom  Thinner 

M/C  Bioinsecticide 

Mattch  1!  Bioinsecticide 

Isomate-OBLRPLR 

Larvo-Bt 

Martins  Dursban  Insecticide  Granules 

Martin's  Dursban  2  1/2%  Insecticide  Granules 

Custom  Chlor 

Protecto-Copp 

Protec'o  -  Zin 

Classic  Yacht:  Clear  Choice  Aerosol  Antifoulant  Coating 

R.  Carlson  Co  Spud  Bark 

Tenkoz  Atrazine  90af  Herbicide 

Tenkoz  Atrazme  4L  Herbicioe 

M-Trak  Bioinsecticide 

MVP  Bioinsecticide 

M-Peril  Bioinsecticide 

Cedar  Chemical  Corporation  Fluometuron  Technical 

Protack  Mosquito  Mats 

Yea!  Poly-D-Glucosamine  Solution 

Variquat  50  MC 

Variquat  50  ME 

Variquat  80  MC  Gemiicidal  Concentrate 

Variquat  80  ME 

Lagenidium  Giganteum  Mycelium  &  Oospores 

Lagenidium  Giganteum  Oospores 

Britewood  0  Sapstain  Control 

Britewood  BQ  Sapstain  Control 

Britewood  BQ-80  Sapstain  Control 

Blast  It 

Cyto-Booster 

Sanicide  AG-5 

Sanicide  CD-2 

Sanicide  AG-2 

Sanicide  AH-5 

Fuzzie  Buddie  Spray  for  Pets  with  Pure  Eucalyptus  Oil 

Car  Mac  Insecticidal  Ear  Tag  #3 

Rose  and  Flower  Systemic  Granules 

Get  Off  My  Garden 

Get  Off  My  Garden 

Formula  4635 

Guardian 

Hickson  Tuber 

Bug  Stuff 

Calcium  Hypochlonte  Idroklorel 

Bugmat 

Bmp  123  (32  LC) 

Citronella  Candle  Bucket 

Reldan  F  Insecticidal  Chemical 

Reldan  4E 

» 

053219-00004  

■■ 

05321 9-0001 1   

053219-00014  

05321 9-0001 5  ; 

053575-00022 ^- 

053871-00006  

•• 

053383-00048 

053883-00052  

054679-00001    

054734-00001    : 

054734-00002  

055363-00006  

055460-00007  

055467-00004  

055467-00005  

055638-00044  

055638-00045  

055638-00046  ; 

056077-00080  

056175-00001    

056437-00001    

056630-00004 ; 

056630-00005  :. 

056630-00006  

056630-O0CG7  

056984-00001    : '.. :.. 

056984^0003 

057227-00002  ; : „ 

057227-00004 

057227-00005  

057787-00026  

058199-00009  

058300-00010  

058300-0001 1    

058300-00012 ... 

058300-00013  

058369-00002  ^ 

058639-00004 

059144-00023  •..  .  . 

059578-00001    

059578-00002  

059638-00001   _ 

059905-00007  

0621 90-0001 5  

062366-00002  

062550-00001   _.. 

062635-00001   

062637-00004  

062638-00001 

062719-00042 

06271  9-00043  ...._ 

06271 9-00102  1 

Balan  EC   19  4% 

06271 9-001 03  , 

Balan  Milled  Concentrate  50% 

Recruit 

Lorsban  4E-SG 

Egis  Ins  Borer  Deterrent 

Pinetec  Pine  Oil 

Deadline  Force  Liquid 

Sewerout  II 

Bio-Guard  S-3 

Bioguard  HTD-128 

Tree  Spf  8 

Treo  Mosquito  Repellant  Moisturizing  Lotion 

Pnmavera  Botanical  Bug-Repelling  Wipes 

Top  Chlor 

Sani-Clor  Low  Temperature  Liquid  Sanitizer 

Rice-Nil  DF  80 

Chempak  10°o  Sodium  Hypochlonde  Solution 

Oxycop  Dust  No   3 

Coinion-Methyl  Azinphos  Methyl  2EC 

Fortnight  Brominating  Tablets 

062719-00243 

062719-00245  

063660-00001 

063809-00001   , 

064864-00042  

064898-00006  

065020-00001    

065020-00010  „ 

065233-00004  j 

065233-00009  

065233-0001 3  .^ 

065584-00001   ' 

065584-00003  

, 

065656-00002  „ 

065743-00002  

066196-00001   r. 

066222-00012  ^ 

066397-00003 
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Registration  no. 


066544-<X)002 

066544-00003 

066674-00002 

066680-00001 

066733-00009 

066733-00010 

066733-00011 

067003-OOOCl 

067003-00004 

067003-00015 

067003-00018 

067003-00019 

067003-00023 

067209-00001 

067262-00021 

067262^0032 

067360-00004  . 

06736CMD0005  . 

067471-00002  . 

067471-00004  . 

067543-00008  . 

067760-00006 

067760-00007 

067760-00031 

067813-00001 

068182-00008  . 

06818^00003  . 

068338-00005  . 

06834^-00001  . 

068401-00001  . 

068438-00001  . 

06846~-00001  . 

06868^-00005  . 

068825-00001  . 

069251-00001  ., 

069261-00001  ., 

06943-' -00001  ., 

069741-00001  .. 

070060-00010  .. 

070060-00017  . 

070060-00021  . 

070160-00001     . 

070160-00004  . 

070261-00001  . 

070271-20002  .. 

070413-00001  .. 

07057 1-OOOC" 

070591-0000^ 

070614-00001 

070627-00017 

070627-00018 

070810-00003 

07087CM30002 

070907-00008 

070907-000^3 

070907-0001" 

070907-00018  , 

071581-00007  ., 

071624-00001 

071645-00002 

071655-00002 

071704-00001 

071977-00003 

072140-00001 

072262-00001 

072304-00004 

072322-00001 

072593-00002  ... 

072638-00001  ... 

072643-00001   , 

072992-00004 

072992-00005  ... 


Product  Name 


Promac  2000PY 

Promac  2000PN 

Terminator  Plus 

Care-Flea  Home  Treatment 

TIempo  4  EC 

Tiempo  1%  Granules 

Tiempo  2%  Granular 

S.  D.  I.  C.  62  Granular 

Granular  S  D  l,C 

T.I.C.A.  Skimmer  Sticks 

S.D.I.C.  Chlonnafing  Granules 

Granular  S.D  I  C  56 

T.I.C  A  Granular 

Liquid  Chlonne 

Granular  Stabilized  Chlorinator 

3"Tablets 

Intercide  340-A 

intercide  FC 

Pacific  Sailor  Coppe'  Bottom  Anfifouling  Rea  Paint 

Pacific  Sailor  Tnple  A  Antifoulinq  Red  Paint 

XL  48 

Cyren  2E 

Cyren  4E  Insecticide 

Cyren  2  TC 

Dow  Liquid  Disinfectant  Formulation  2A 

Bio-Save  100  Biological  Fungicide 

E-Rase  Refill 

Sodium  Hypochlorite  12.5% 

Flea. B  Gone 

D  &  D  Carpet  Powder  for  Fleas 

Roach  Caulk 

BAC.  Thunngiensis  (ssp.  Kurstaki)  European  Com  Borer 

3807  Hs  Rea  Oxide  Vinyl  Anti-Fouling  Paint 

Vasco  Pool  Protector 

Viodine 

Harper  Valley  Diatomaceous  Earth 

No  More  Moles 

Golden  Solution  Humidifier  Bacteria  Water  Treatment 

Aseptrol  WTS-F7  Sachet 

Aseptrol  Gtab-14 

Aseptrol  CSR-7  02 

Insect  Control 

Insect  Control  Concentrate 

Medlpure 

LassO  10%  Sodium  Hypochlorite  Solution 

Germ-Stat  1 

College  Selective  Postemergent  Herbicide 

Noseeum 

GHG  Carbon  Dioxide 

Primafresh  20  with  Dowicide  A 

Pnmafresh  21  Citrus  Wax  with  "dowicide  A' 

Auxigro  Mfg  Plant  Metabolic  Primer 

Agncure  RTU 

Pilot  SOW  Chlorpynfos  Agnculturalinsecticide 

Navigator  4WT  Chlorpynfos  Wood  Treatment  Concentrate 

Chlorpyrifos  6  Manufactunng  Concentrate 

Chlerpyrifos  4  Manufacturing  Concentrate 

X-Lance  2 

Sulfuric  Acid/Potato  Vine  Desiccant 

Santochlor  20 

PVP-lodine  30/60 

Bromine  40 

Sunbelt  Flowable  Suifu^ 

Unicom  Thermal  Marine  Coating  Anti-Foulinq  Plastic 

Oxylit 

Clortram  F-54  FlowaDle  Fungicide 

Plant  Nog 

Termite  Blocker 

Blue  Frog  Pine  Oil  60 

Disorb  Tube 

T535 

T345 
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Registration  no. 

Product  Name 

072992-00006            

T430  Vase  Solution 

T426  Hydrating  Solution 

Gibberellic  Acid,  10% 

Release  Plus 

GIbrei  4°o 

Gibrel  Plus  2x  Plant  Growth  Regulator  Soluble  Powder 

VP  Paraformaldehyde 

Bugaway'  ISP  Formula  1 

LRS  Gas  Liquid  Chlorine  *140 

LRS  Liquid  Sodium  Hypochlorite  #10 

Sheilshock  Insecticide 

Tillam  6-E  Selective  Herbicide 

Tillam  Technical  Selective  Herbicide 

Verox  -7.5 

Verox-37 

Verox- 15 

Verox-2 

Sanital  II 

Zydox  25 

Southwest  Select  Diatomaceous  Earth 

Zenkill  1  Flying  Insect 

Pendimethalin  Tech. 

Daracide  2302 

The  Graden  Guy  Diatomaceous  Earth 

Garden-Ville  Diatomaceous  Earth 

Osmoplastic  SD  Wood  Presen/irig  Compound 

072992-00009  

073049-00021   

073049-00022  

073049-00044  

073049-00053  

073062-00001   

073134-00001   

073368-00002  

073368-20007  .^ 

073465-00001   r. 

073637-00001   

073637-00002 

073727-00013  

073727-00017  .'. 

073727-00018 

073727-00020  „ 

074210-00004 

074246-00001   

074292-00001   

074424-00001   

074530-00002  

... 

074655-00017 

074812-00001    

074812-00002  '. .7. 

075341-00007  J 

IV'.  Public  Docket                    "                       proposil 

s  the  establishment  of                         •     Pesticide  Manufdctur 

ne  (NAICS 

Complete  lists  of  registrations 
canceled  for  non-payment  of  the 
maintenance  fee  will  also  be  available 
for  reference  during  normal  business 
hours  in  the  OPP  Public  Docket.  Room 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway  South.  Arlington  \'A. 
and  at  each  EP.\  Regional  Office. 
Pmduct-specific:  status  inquiries  may  be 
made  bv  telephone  by  calling  toll-free 
1-800-444-7255. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pest. 

Dated:  October  23,  2003. 
lames  )ones, 

Dirt-ctor.  Office  of  Pesticide  Programs. 

[FR  Doc.  03-279.54  Filed  11-5-03;  8:45  a.m.] 

SILLING  CODE  6S6O-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0208;  FSL-7321-1] 

Boscaljd;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 


regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0208.  must  be 
rerpjved  on  or  before  December  8.  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
I 'nit  I.  of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Giles-Parker,  Registration 
Division  (7505C}.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-7740:  e-mail  address: 
giles-pnrkpr.c\Tithia^'epa.^nv. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (NAICS  Code 
111) 

•  Animal  Production  (NAICS  Code 
112) 

•  Food  Manufacturing  (NAICS  Code 
311) 


Code  32532) 

This  listing  is  not  intended  to  be 
e.xhausti\e,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
th^^  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0208.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action 
Although  a  part  of  the  official  docket. 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
CrystalMall  #2,  1921  Jefferson  Davis 
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Hwy.,  Arlington,  VA  This  docket 
facility  is  open  from  8;.3n  am.  to  4  p.m  , 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805. 

2,  Electronic  access.  You  mav  access 
this  Federal  Register  document 
electronicdllv  through  the  EPA  Internet 
under  the  "Federal  Register"  hstings  at 
http://H-\\iv. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http:/ /\mm,\- .epa .gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  onlv  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify-  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronicallv.  vou  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  L'nit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronicallv  or  in  paper. 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 


a  reference  to  that  material  in  the 
\ersion  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identif)-  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  ainy 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  avaiiable  in  EPA's  electronic 
public  docket,  if  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 


comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://i\-vi-\v.epa. gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  •search,"  and  then  key  in 
docket  ID  number  OPP-2003-0208.  the 
system  is  an  "anonymous  access  " 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov . 
Attention:  Docket  ID  Number  OPP- 
2003-0208.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket! 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  mav  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encr\'ption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW,.  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-020a. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Cr>stal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2003-0208. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
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identih'  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  thjt  does  not  contain  the 
mformation  claimed  as  CBI  must  be 
submitted  for  inclusion  m  the  public 
docket  and  EPA's  electronic  public 
docket.  If  vou  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
mcluded  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  exaipples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  mav  also  provide  the  name.  date, 
and  Federal  Register  citation. 

II,  What  .\ction  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 

as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  .\c\  (FFDCA),  21 
U.S.C   34Ba.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fullv  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  d;'ta  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:October23,2003, 
Debra  Edwards, 

Director.  Registmtion  Division,  Office  of 

Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP  2F6434  and  3F6580 

EPA  has  received  pesticide  petitions 
(PP  2F6434  and  3F6580)  from  BASF 
Corporation,  Research  Triangle  Park, 
NC,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
Boscalid  (3-p\Tidinecarboxamide,  2- 
chloro-iV^(4'-chloro(l,l'-biphenyl)-2-yl) 
in  or  on  the  following  raw  agricultural 
and  processed  commodities:  pome  fruit 
at  3.0  ppm:  apple  pomace  at  20.0  ppm 
and  hops  at  35.0  ppm,  and  soybean 
aspirated  grain  fraction  at  2.5  ppm.  EPA 
has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA:  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

These  individual  summaries  are 
printed  below  as  they  were  received 
from  the  petitioner. 

PP  2F6434 

A.  Residue  Chemistry 

1,  Plant  metabolism.  Nature  of  the 
residue  studies  (OPPTS  Harmonized 
Guidline  860.1300)  were  conducted  in 
grapes,  lettuce  and  beans  as 
representative  crops  in  order  to 
characterize  the  fate  of  BAS  510  F  in  all 
crop  matrices.  In  all  three  crops  the  BAS 
510  F  Residues  of  Concern  (ROC)  were 
characterized  as  parent  (BAS  510  F).  A 


confined  rotational  crop  study  also 
determined  that  parent  was  the  residue 
of  concern  in  the  representative  crops  of 
radish,  lettuce  and  wheat. 

2.  Anahiical  method.  In  plants  the 
parent  residue  is  extracted  using  an 
aqueous  organic  solvent  mixture 
followed  by  liquid/liquid  partitioning 
and  a  column  clean  up.  Quantitation  is 
by  gas  chromatography  using  mass 
spectrometry  (GC/MS).  In  livestock  the 
residues  are  extracted  with  methanol. 
The  extract  is  treated  with  enzymes  in 
order  to  release  the  conjugated 
glucuronic  acid  metabolite.  The 
residues  are  then  isolated  by  liquid/ 
liquid  partition  followed  by  column 
chromatography.  The  hvdroxylated 
metabolite  is  acetylated  followed  by  a 
column  clean-up.  The  parent  and 
acetylated  metabolite  are  quantitated  by 
gas  chromatography  with  electron 
capture  detection. 

3.  Magnitude  of  the  residues.  Field 
trials  were  carried  out  in  order  to 
determine  the  magnitude  of  the  residue 
in  the  apples,  pears  and  hops.  Field 
trials  were  conducted  in  the  United 
States  in  the  required  regions.  Field 
trials  were  carried  out  using  the 
maximum  label  rate,  the  maximum 
number  of  applications,  and  the 
minimum  preharvest  interval  for  each 
crop  or  crop  group.  In  addition,  a 
processing  study  was  conducted  on 
apples  to  determine  concentration 
factors  during  normal  processing  of  the 
raw^  agricultural  commodity  into  the 
processed  commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  BAS  510  F  and  its 
formulated  products  do  not  pose  acute 
toxicity  risks.  The  acute  toxicitv  studies 
place  technical  BAS  510  F  in  toxicity 
category  IV  for  acute  oral;  category  III 
for  acute  dermal  and  category  IV  for 
acute  inhalation.  BAS  510  F  is  category 
IV  for  both  eye  and  skin  irritation,  and 
it  is  not  a  dermal  sensitizer.  Two 
formulated  end  use  products  are 
proposed,  a  wettable  granule  (WG) 
termed  BAS  510  02  F  containing  70% 
BAS  510  F  and  a  wettable  granule  (WG) 
termed  BAS  516  02  F  containing  a  2;1 
mixture  of  BAS  510  F  and  B.\S  500  F. 
BAS  510  02  F  has  an  acute  oral  toxicity 
category  of  III.  acute  dermal  of  category 
III.  acute  inhalation  of  category  IV,  eye 
irritation  of  category  III.  skin  irritation 
of  category  IV.  and  is  not  a  dermal 
sensitizer.  BAS  516  02  F  has  an  acute 
oral  toxicity  category  of  III.  acute  dermal 
of  category  III,  acute  inhalation  of 
category  IV.  eye  irritation  of  categorv  III, 
skin  irritation  of  category  IV,  and  is  not 
a  dermal  sensitizer. 
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2.  Genotoxicity.  Ames  Test  (1  Study; 
point  mutation):  Negative:  In  Vitro 
CHO/HGPRT  LocusMammaiian  Ceil 
Mutation  Assa>-  (1  Studv;  point 
mutation):  Negative:  In  Vitro  V79  Cell 
C\1ogenetir  Assay  (1  Studv: 
Chromosome  Damage):  Negative;  In 
Vivo  Mouse  .Micronucleus  (1  Study; 
Chromosome  Damage):  Negative;  In 
Vitro  Rat  Hepatocyte  (1  Studv:  DNA 
damage  and  repair):  Negative,  BAS  510 
F  has  been  tested  in  a  total  of  5  genetic 
toxicology  assays  consisting  of  in  vitro 
and  in  vivo  studies.  It  can  be  stated  that 
BAS  510  F  did  not  show  anv  mutagenic, 
clastogenic  or  other  genotoxic  activity 
when  tested  under  the  conditions  of  the 
studies  mentioned  above.  Therefore. 
BAS  510  F  does  not  pose  a  genotoxic 
hazard  to  humans. 

3.  Reproductive  and  developmental 
toxicify.  The  reproductive  and 
developmental  toxicity  of  BAS  510  F 
was  investigated  in  a  two-generation  rat 
reproduction  study  as  well  as  in  rat  and 
rabbit  teratology  studies. 

There  were  no  adverse  effects  on 
reproduction  in  the  two-generation 
study  at  anv  dose  tested.  Pup  effects 
were  observed,  with  parental  toxicity,  at 
the  highest  dose  tested  only.  In  both' 
parental  generations,  reduced  food 
consumption  and  reduced  bodvweight 
gain  were  obser\ed  at  10.000  ppm.  Both 
absolute  and  relative  liver  weights  were 
increased  21%  in  F,  generation  parental 
females  at  the  high  dose  of  10.000  ppm 
only.  Hepatocellular  centrilobular 
hypertrophy  (usually  slight]  was 
observed  in  many  animals  of  both  sexes 
in  both  the  F,,  and  F,  generations  at 
1.000  ppm,  and  in  all  animals  of  both 
sexes  at  10.000  ppm.  Additionally,  some 
of  the  parental  male  rats  at  10,000  ppm. 
in  both  generations,  displayed 
centrilobular  liver  cell  degeneration. 
Developmental  toxicity  was  seen  at 
1,000  ppm  in  the  form  of  decreased  pup 
weights  in  the  Fr  males,  and  at  10.000 
ppm  in  the  form  of  decreased  pup 
weight  for  both  males  and  females  of 
both  the  F|  and  F;  generations.  The 
parental  systemic  and  developmental 
toxicity  NOAELs  are  both  100  ppm  (12 
mg/kg/day). 

No  terat(jgenic  effects  were  noted  in 
either  the  rat  or  rabbit  developmental 
studies.  In  the  rat  study,  evidence  of 
maternal  or  developmental  toxicitv  were 
not  observed  at  anv  dose  (highest  dose 
tested  of  1.000  mg/kg/day).  Neither  a 
maternal  nor  developmental  LOAEL 
were  found  since  the  highest  dose  tested 
was  the  NOAEL  in  both  studies.  In  the 
rabbit  teratology  study,  maternal 
toxicity  observed  at  the  mid  dose  of  300 
milligrams/kilogram  of  bodv  weight 
(mg/kg  bw)  consisted  of  discolored/ 
reduced  feces  in  one  dam  and  an 


abortion  in  one  dam.  This  finding  is  not 
necessarily  indicative  of  a  definitive  test 
substance  related  adverse  effect.  The 
dam  which  displayed  the  fecal 
alterations  and  abortion  also  displayed 
decreased  body  weight  and  body  weight 
gain  -  compared  to  the  group  mean  - 
during  gestation.  These  decreases 
occurred  even  prior  to  compound 
administration.  Food  consumption  was 
also  dramatically  decreased  in  this  dam 
compared  to  the  other  animals  in  the 
group.  Everv-  dav  from  gestation  day 
(GD)  1-12.  this  dam  had  food 
consumption  values  which  were  less 
than  half  the  mean  for  the  group 
(compound  administration  began  on  GD 
7).  From  GD  13  to  26  (when  the  animal 
aborted  and  was  sacrificed)  this  dam  ate 
essentially  nothing  (food  consumption 
during  this  time  period  was  less  than  or 
equal  to  1.5  grams/day).  These  decreases 
in  body  weight,  body  weight  gain,  and 
food  consumption,  prior  to  compound 
administration,  all  indicate  an  animal  in 
poor  health  and  this  poor  state  of  health, 
rather  than  compound  exposure,  was 
likely  the  reason  for  the  fecal  alterations 
and  abortion. 

At  the  high  dose  of  1 ,000  mg/kg  bw 
a  maternal  body  weight  gain  decrease 
compared  to  controls  of  81%  was 
observed  during  the  treatment  period. 
Reduced  food  consumption,  reduced 
body  weight  and  abortions  in  three 
dams,  were  also  seen  at  1,000  mg/kg/ 
day.  Evidence  of  developmental  toxicity 
was  not  seen  at  any  dose  tested. 
,  Developmental  neuj-otoxicity  was  not 
observed  at  any  dose  in  the 
developmental  neurotoxicity  study.  No 
maternal  toxic  effects  were  noted  at  any 
dose  in  this  study.  No  developmental 
toxicity  was  seen  9t  the  low  dose  of  12 
mg/kg/day  (100  ppm).  Reduced  body 
weights  and  body  weight  gains  were 
seen  at  118  mg/kg/day  (1,000  ppm) 
during  post  natal  day  (PND)  1^. 
Reduced  body  weights  and  body  weight 
gains  were  seen  at  1,183  mg/kg/day 
(10,000  ppm)  as  well  as  decreased" 
absolute  pup  brain  weight  at  dav  11  post 
partum  (p.p.)  (both  sexes)  and  decreased 
brain  length  (males  only)  at  day  11  p.p. 
The  reduced  pup  brain  weights  and 
decreased  brain  length  go  hand-in-hand 
and  both  are  due  to  the  decreased  pup 
weights  seen  at  this  dose.  In  this 
respect,  it  should  be  noted  that  pup 
brain  weights  relative  to  bodv  weight  at 
p.p.  11  were  not  significantly  different 
from  controls  at  this  dose.  Though  no 
maternal  toxicity  was  seen  in  this  study, 
other  studies  using  similar  doses  of  BAS 
510  resulted  in  maternal  toxicitv.  A 
dose  of  118  mg/kg/day  in  female  rats  of 
the  same  strain  in  the  multigeneration 
study,  resulted  in  an  increased 
incidence  of  hepatic  centrilobular 


hypertropliy  -  a  parameter  which  could 
not  have  been  detected  in  the 
developmental  neurotoxiciu*  (DNT) 
study  as  liver  histopathology  on 
parental  animals  was  not  performed  in 
the  DNT  study. 

4.  Subchronic  toxJcity.  The 
subchronic  toxicity  of  BAS  510  F  was 
investigated  in  9(Aiay  feeding  studies 
with  rats,  mice  and  dogs,  and  in  a  28- 
day  dermal  administration  study  in  rats. 
A  90-day  neurotoxicity  studv  in  rats 
was  also  performed.  Generally,  mild 
toxicity  was  observed.  At  high  dose 
levels  (doses  above  the  LOAELs)  in 
feeding  studies,  all  three  species 
displayed  alterations  in  various  clinical 
chemistry  parameters.  These  clinical 
chemistry  alterations  were  likely 
secondary  to  general  toxicitv. 
Statistically  significant  increased 
absolute  and  relative  thyroid  weights 
were  obsened  in  male  rats  onlv  at  doses 
at  and  above  the  LOAEL.  Increased 
absolute  and  relative  liver  weights  were 
observed  in  both  sexes  at  doses  above 
the  LOAEL  in  rats  and  dogs.  Increased 
absolute  and  relative  liver  weights  were 
seen  in  both  sexes  of  the  mouse  at  lower 
doses.  However,  the  increases  in  liver 
weights  at  these  lower  doses  in  the 
mouse  were  not  deemed  to  be 
compound  related  due  to  the  unusually 
low  concurrent  control  liver  weight 
values.  At  doses  above  the  LOAELs. 
liver  weight  increases  were  supported 
by  histopatholog)'  alterations  in  the  rat 
and  mouse,  but  not  in  the  dog.  Overall, 
only  mild  toxicity  was  observed  in  oral 
subchronic  testing. 

In  the  28-day  repeat  dose  derqjal 
study,  no  systemic  effects  were  noted  up 
to  the  highest  dose  tested  of  1 .000  rag/ 
kg/day. 

In  a  90-day  rat  neurotoxicity  study, 
there  was  no  mortality,  signs  of  clinical 
toxicity,  or  adverse  effects  on  food 
consumption  or  body  weight  at  anv  dose 
level  in  either  sex.  No  signs  of 
neurotoxicity  were  obser\'ed  during 
clinical  observations,  functional 
obser\'ation  batteries,  motor  activity 
measurements  of  neuropathology. 
Therefore,  there  were  no  selective 
neurotoxic  effects.  Adverse  effects  were 
not  seen  even  at  the  highest  dose  level 
tested.  A  LOAEL  was  not  found  and  the 
NOAEL  is  the  highest  tested  of  15.000 
ppm  (1,050  mg/kg/day  in  males;  1.272 
mg/kg/day  in  females). 

5.  Chronic  toxicity^  Based  on  review 
of  the  available  data,  the  Reference  Dose 
(RfD)  for  BAS  510  F  will  be  based  on  a 
24-month  feeding  study  in  rats  with  a 
threshold  no  obser\'ed  effect  level 
(NOEL)  of  5  mg/kg/day.  Using  an 
uncertainty  factor  of  100.  the  RfD  is 
calculated  to  be  0.05  mg/kg/dav  The 
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following  are  summaries  of  chronic 
toxicity  .studies  submitted  to  EPA. 

The  chronic:  toxicity/oncogenicity 
studies  with  BAS  51o'f  include  a  12- 
month  feeding  study  with  Beagle  dogs, 
an  18-month  B63CF1  mouse  feeding 
study,  a  24-month  VVistar  rat  chronic 
feeding  study  and  a  24-month  Wistar 
rat  oncogenii:itv  study. 

At  the  highest  dose  tested  in  dogs, 
effects  observed  consisted  primarily  of 
increased  liver  and  thyroid  weights  and 
some  serum  clinical  chemistr\'  changes. 
The  NOAEL  was  800  ppm  (21.8  mg/kg 
bw  males:  22.1  mg/kg  bw  females). 

Decreased  body  weights  were  seen  in 
males  in  the  mouse  chronic  study  at 
doses  of  400  ppm  and  above.  Decreased 
female  body  weight  was  seen  at  doses  of 
2.000  ppm  and  above.  The  target  organ 
in  this  study  was  the  liver.  In  both  the 
rat  chronic  and  oncogenicity  studies. 
the  highest  dose  tested  of  15.000  ppm 
exceeded  a  maximum  tolerated  dose 
(MTD)  and  was  discontinued  after  17 
months.  Effects  observed  at  the  next 
highest  dose  of  2,500  ppm  primarily 
centered  around  the  thyroid  and  liver. 

Overall,  mild  toxicity  was  observed 
with  chronic  exposure  to  BAS  510  F.  No 
evidence  of  treatment-induced 
oncogenicity  was  observed  in  the  mouse 
or  dog  studies.  A  slight  increase  in 
thyroid  follicular  cell  adenomas  was 
seen  in  both  sexes  at  the  high  dose 
when  the  data  from  both  rat  bioassavs 
are  combined. 

A  mode  of  action  (MOA)  for  the 
thyroid  follicular  cell  adenomas  has 
been  proposed.  This  MOA  is  based  on 
the  EPA  publication  "Assessment  of 
Thvroid  Follicular  Cell  Tumors."  March 
1998.  EPA/6.30/R-97/002.  This 
document  describes  the  criteria  which 
must  be  met  in  order  for  a  compound  to 
be  considered  under  the  MOA  described 
in  that  publication.  BASF  Corporation 
believes  that  BAS  510  F  has  met  the 
cited  criteria. 

6.  Threshold  effects.  Based  on  a 
review  of  the  available  chronic  toxicity 
data.  BASF  believes  EPA  will  estabhsh 
the  RfD  for  BAS  510  F  at  0.05  mg/kg/ 
day.  This  RfD  for  BAS  510  F  is  based  on 
the  2-year  chronic  and  2-year 
oncogenicity  studies  in  rats  with  a 
threshold  average  NOEL  of  5  mg/kg/ day 
for  males  and  females.  Using  an 
uncertainty  factor  of  100,  the  RfD  is 
calculated  to  be  0.05  mg/kg/day.  Based 
on  the  acute  toxicity  data.  BASF 
believes  that  510  F  does  not  pose  any 
acute  dietary  risks. 

BAS  510  F  was  shown  to  be  non- 
carcinogenic  in  mice  and  dogs.  There 
was  a  slight  increase  in  thvroid 
follicular  cell  ademonas  at  the  high  dose 
in  both  sexes  in  the  rat.  A  threshold- 
based  MOA  for  these  tumors  based  on 


the  EPA  publication  "Assessment  of 
Thvroid  Follicular  Cell  Tumors"  (EPA/ 
636/R-97/002,  March,  1998).  has  been 
proposed.  BASF  believes  the  data  to 
support  this  proposed  mode  of  action 
are  strong,  and  that  the  thyroid  tumors 
seen  in  the  rat  following  BAS  510 
exposure  have  a  threshold.  In  addition, 
a  battery  of  genotoxicity  studies 
demonstrated  that  BAS  510  F  has  no 
genotoxic  or  clastogenic  potential. 
Therefore.  BASF  believes  that  the 
threshold  approach  to  regulating  BAS 
510  F  is  appropriate.  Also,  it  should  be 
noted  that,  while  the  Agency  has  in  the 
past  considered  tumors  of  this  type  to  be 
potential  human  carcinogens,  the 
European  Union  has  published  a  policy 
which  considers  these  tumor  types, 
when  they  occur  at  low  incidence  rates 
in  the  rat,  to  not  be  relevant  to  man. 
(The  publication:  European 
Commission,  European  Chemicals 
Bureau.  ECBI/49/99  -  Add.  1  Rev.  2; 
"Draft  Summary  Record,  Commission 
Group  of  Specialized  Experts  in  the 
fields  of  Carcinogenicity,  Mutagenicity 
and  Reprotoxicity"  Meeting  at  Arona,  1 
-  2  September  1999),  Therefore,  BASF 
believes  that  these  tumors  are  not  likely 
relevant  to  humans  and,  if  these  tumors 
are  to  be  considered  relevant  to  humans, 
the  threshold  approach  to  cancer  risk 
assessment  is  appropriate. 

7.  Animal  metabolism.  In  the  rat.  the 
predominat  route  of  excretion  of  BAS 
510  F  is  fecal  with  urinary  excretion 
being  minor.  The  half  life  of  BAS  510 
F  is  less  than  24  hours.  Saturation  of 
absorption  appears  to  be  occurring  at 
the  high  dose  level.  BAS  510  F  is 
rapidly  and  intensively  metabolized  to  a 
large  number  of  biotransformation 
products.  The  hydroxylation  of  the 
diphenyl  moiety  was  the  quantitatively 
most  important  pathway.  Second  most 
important  was  the  substitution  of  the  CI 
of  the  2-chloropyridine  part  against  SH 
by  conjugation  with  glutathione.  No 
major  differences  were  observed.  In 
hens  and  goats  the  residues  of  concern 
were  determined  to  be  parent,  the 
hydroxylated  metabolite  M510  FOl  (2- 
chloro-A/'-(4'chloro-5-hydroxy-biphenyl- 
2-yl)nicotinamide).  and  the  glucuronic 
acid  of  the  metabolite  M510  F02. 

8.  Metabolite  toxicology.  No 
additional  studies  were  required  for 
metabolite  toxicology. 

Endocrine  disruption.  No  specific 
tests  have  been  conducted  with  BAS 
510  F  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
a  naturally  occurring  estrogen  or  other 
endocrine  effects.  However,  there  were 
no  significant  findings  in  other  relevant 
toxicity  studies  (i.e.,  subchronic  and 
chronic  toxicity,  teratology  and  multi- 


generation  reproductive  studies)  which 
would  suggest  that  BAS  510  F  produces 
endocrine  related  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  A 
chronic  dietar\'  exposure  analysis  was 
conducted  for  BAS  510  F  to  include  the 
proposed  uses  of  apples  and  hops.  The 
dietar\'  exposure  included  prior 
tolerances  for  beet  root,  root  vegetables, 
tuberous  and  corm  vegetables,  bulb 
vegetables,  leaf}'  vegetables,  head  and 
stem  brassica,  leaf\'  brassica  greens, 
legume  vegetables,  fruiting  vegetables, 
cucurbit  vegetables,  stonefruit,  berries, 
tree  nuts,  pistachios,  cereal  grains,  mint, 
grapes,  raisins,  strawberries,  peanut, 
peanut  meal,  peanut  oil.  cotton  seed, 
soybean  seed,  canola.  flax  seed  and 
sunflower  seed  in  addition  to  the  new 
tolerances  for  apples  and  hops.  The 
analysis  assumed  100%  of  the  crops 
were  treated,  default  processing  factors 
(even  though  much  lower 
experimentally-derived  processing 
factors  are  available),  and  used  the 
tolerance  value  for  residues.  The  one 
exception  to  the  use  of  defaults  was  for 
the  apple  processing,  where  an  average 
calculated  processing  factor  of  0.09  was 
used  for  apple  juice.  For  apple  juice 
concentrate,  the  juice  factor  of  0.09  was 
adjusted  by  the  ratio  of  the  default 
concentrate  (3.9)  and  default  juice  (1.3) 
processing  factors,  which  led  to  an 
estimated  processing  factor  of  0.27  for 
apple  juice  concentrate.  Even  with  these 
worst-case  assumptions,  it  was 
determined  that  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  was  only  34.0%  of  the  reference 
dose  for  the  U.S.  population  and  77.1% 
for  children  1-6  years  (the  highest 
exposed  age-related  subpopulation). 

Based  on  the  toxicology  results,  an 
acute  dietary  risk  assessment  for  BAS 
510  F  is  most  likely  not  required,  but  if 
so.  only  for  non-nursing  infants  <1  year 
old.  For  dietary  exposure  estimation, 
100%  crop  treated  and  tolerance  values 
for  residues  were  used.  The  resulting 
acute  exposure  prediction  for  non- 
nursing  infants  (the  highest  exposed 
age-related  subpopulation)  resulted  in 
an  acr.t-ptable  10.6%  of  the  acute 
reference  dose  at  the  95th  percentile.  If 
a  more  realistic  scenario  were  used 
assuming  percent  crop  treated  and  the 
range  of  residues,  a  much  lower 
exposure  would  be  obtained. 

ii.  Drinking  water.  Estimates  of 
ground  and  surface  water  levels  were 
determined  using  SCIGROW  and  FIRST 
models,  respectively.  TlTe  drinking 
water  level  of  concerns  (DWLOCs)  for 
chronic  exposure  are  obtained  bv 
subtracting  the  chronic  dietary  food. 
This  is  outlined  in  the  following  table.. 
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Percentages  of  Reference  Dose  for  Chron.c  Exposure  to  BAS  510  F 


Chronic  dietary  exposure 


US  Popu-      Children  1- 
lation  Co  of         6  (°o  of 
RtD)  RfD) 


34.0 


Remainder  of  RfD  available  for  water  (%)  (Drinking  Water  Level  of  Concern) 


SCIGftOW  ground  water  estimation  ^ 


FIRST  surface  water  estimationi 


Total  of  RfD  used  by  diet  and  water 


66.0 


0.015 


0.08 


34.1 


77.1 


22.9 


0.044 


0.24 


77.4 


'  Used  highest  values  predicted  from  the  model  for  all  agricultural  uses,  assumes  2L'day  and  60  kg  for  adult;  lUday  and  10  kg  for  child 


Overall,  using  worst-case  parameters 

the  predicted  aggregate  exposure  bv  all 
potential  routes  for  both  adults  and 
children  is  less  than  the  chronic 
reference  dose. 

2.  \'on-dietar\-  exposure.  BAS  510  F  is 
not  currently  planned  for  residential 
uses.  Thus,  residential  exposure  is  not 
aggregated  into  the  risk  assessment. 

D.  Cumulative  Effects 

Section  408(b){2){D}(v)  requires  that, 
when  considering  whether  to  establish. 
modif\-.  or  revoke  a  tolerance,  the 
.■\gency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
BAS  510  F  is  a  foliar  fungicide 
chemically  belonging  to  the  carboxin 
class  of  fungicides.  B.^S  510  F  acts  in 
the  fungal  cell  by  inhibiting 
mitochondrial  respiration  through 
inhibition  of  the  succinate-ubiquinone 
oxidase  reductase  system  in  Complex  II 
of  the  mitochondrial  electron  transport 
chain.  BAS  510  F  shares  this  mode  of 
action  with  only  one  other  currentlv 
registered  U.S.  pesticide  -  carboxin. 

The  EP.^  is  currentlv  developing 
methodology  to  perform  cumulative  risk 
assessments.  At  this  time,  there  is  no 
available  data  to  determine  whether 
B.AS  510  F  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity.  BAS 
510  F  does  not  appear  to  produce  a  toxic 
metabolite  produced  bv  other 
substances. 

E.  Safety-  Determination 

l.l'.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  the  reliability  of  the 
toxicity  data.  BASF  has  estimated  that 
aggregate  exposure  to  BAS  510  F  will 


utilize  34.1%  of  the  RfD  for  the  U.S. 
population.  For  the  highest  exposed  age- 
related  subpopulation  (children  1-6 
vears).  the  maximum  aggregate  exposure 
is  predicted  to  be  77.4%  of  the  reference 
dose  BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm,  will 
result  from  the  aggregate  exposure  to 
residues  of  B.\S  510  F.  including 
anticipated  dietar\'  and  drinking  water 
exposures  and  non-occupational 
exposures. 

2.  Infants  and  children — i. 
Developmental  toxicity  in  the  Rat.  A 
developmental  study  was  conducted  via 
oral  gavage  in  rats  with  dosages  of  0. 
100.  300  and  1.000  mg/kg  bw/day  with 
a  maternal  and  developmental  No- 
Adverse-EfTect  Level  (NOAEL)  of  1.000 
mg/kg.  No  evidence  of  developmental 
toxicity  was  observed  up  to  the  highest 
dose  tested. 

ii.  Developmental  toxicity  in  the 
rabbit.  A  developmental  study  was 
conducted  via  oral  gavage  in  rabbits 
with  dosages  of  0.  100.  300  and  1.000 
mg/kg  bw/day.  The  .NOAEL  for  maternal 
toxicity  was  100  mg/kg  bw/day  and  was 
1 ,000  rag/kg/day  for  developmental 
toxicity.  As  noted  above  in  section  B.3. 
(Reproductive  and  developmental 
toxicity),  this  NOAEL  is  based  on  fecal 
alterations  and  an  abortion  in  a  single 
dam  at  the  next  highest  dose  of  300  mg/ 
kg/day.  The  dam  which  displaved  the 
fecal  alterations  and  abortion  also 
displayed  decreased  body  weight,  body 
weight  gain  and  food  consumption, 
compared  to  the  group  mean,  during 
gestation.  These  decreases  occurred 
even  prior  to  compound  administration. 
These  decreases  in  body  weight,  body 
weight  gain,  and  food  consumption, 
prior  to  compound  administration,  all 
indicate  an  animal  in  poor  health  and 
this  poor  state  of  health,  rather  than 
compound  exposure,  was  likelv  the 
reason  for  the  fecal  alterations  and 
abortion.  No  teratogenic  effects  were 
observed  at  any  dose  level. 

iii.  Reproductive  toxicity^  A  two- 
generation  reproduction  study  in  rats 


was  conducted  with  dosages  of  0,  12, 
118,  and  1,183  mg/kg  bw/day.  No 
impairment  of  reproductive  function 
was  noted  at  any  dose.  The  parental  and 
developmental  NOAEL  are  both  12  mg/ 
kg/day.  Mild  effects  in  both  the  parents 
and  pups  were  noted  at  118  mg/kg/dav 
and  consisted  of  an  increased  incidence 
of  hepatic  centrilobular  hypertrophy  in 
parents  and,  in  the  pups,  slightly 
decreased  body  weight  and  body  weight 
gain  (7%)  in  F:  generation  onlv.  and 
only  in  males.  At  1.183  mg/kg/day 
paternal  effects  included  decreased 
body  weights  and  food  consumption, 
increased  liver  weights  and  increased 
incidence  of  hepatic  centrilobular 
hypertrophy  and  degeneration.  Pup 
effects  at  this  dose  were  an  increase  in 
pup  mortality  in  the  F;  only  and  a 
decreased  body  weight  in  F^i  and  F;. 

iv.  Reference  dose.  In  all  reproductive 
studies,  the  NOAEL's  for  developmental 
effects  were  either  equal  to  or  higher 
than  those  for  the  parents.  Therefore, 
BAS  510  F  shows  no  selective  toxicity 
for  the  young.  In  addition,  there  were  no 
direct  neurotoxicity  effects  noted  in 
either  the  acute  or  subchronic 
neurotoxicitv  studies. 

Based  on  these  results,  no  additional 
safety  factors  to  protect  children  are 
warranted.  Since  the  reproductive 
studies  NOAEL's  are  higher  than  the 
RfD  calculated  from  the  chronic  rat 
study.  BASF  believes  the  Reference 
Dose  of  0.05  mg/kg/day  is  also 
appropriate  to  measure  safety  for  infants 
and  children.  Therefore,  the  chronic 
Population  Adjusted  Dose  (cPAD)  is 
also  0.05  mg/kg  bw/day. 

F.  International  Tolerances 

A  maximum  residue  level  (MRL)  has 
not  been  established  for  BAS  510  F  in 
any  crop  by  the  Codex  Alimentarius 

Commission. 

PP  3F6580 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Nature  of  the 
residue  studies  (OPPTS  Harmonized 
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Guideline  860.1300)  were  conducted  in 
grapes,  lettuce  and  beans  as 
representative  crops  in  order  to 
characterize  the  fate  of  Boscalid  (BAS 
510  F)  in  all  crop  matrices.  In  all  three 
crops  the  BAS  510  F  Residues  of 
Concern  (ROC)  were  characterized  as 
parent  BAS  510  F  A  confined  rotational 
crop  studv  also  determined  that  parent 
was  the  residue  of  concern  in  the 
representative  crops  of  radish,  lettuce 
and  wheat. 

2.  Anahlical  method.  In  plants  the 
parent  residue  is  extracted  using  an 
aqueous  organic  solvent  mixture 
followed  bv  liquid/liquid  partitioning 
and  a  column  clean  up.  Quantitation  is 
by  GC/MS.  The  extract  is  treated  with 
enzymes  in  order  to  release  the 
conjugated  glvjcuronic  acid  metabolite. 
The  residues  are  then  isolated  bv  liquid/ 
liquid  partition  followed  by  column 
chromatography.  The  hydroxylated 
metabolite  is  acetylated  followed  bv  a 
column  clean-up.  The  parent  and 
acetvlated  metabolite  are  quantitated  by 
GC/ECD. 

3.  Magnitude  of  the  residues.  Field 
trials  were  carried  out  in  order  to 
determine  the  magnitude  of  the  residue 
in  soybean  and  soybean  aspirated  grain 
fraction.  Field  trials  were  conducted  in 
the  United  States  and  Canada  in  the 
required  regions.  Field  trials  were 
carried  out  using  the  maximum  label 
rate,  the  maximum  number  of 
applications,  and  the  minimum 
preharvest  interval.  In  addition,  a 
processing  study  was  conducted  on  the 
soybean  to  determine  concentration 
factors.  Tier  III  field  rotational  crop 
studies  were  conducted  to  support 
rotational  crop  tolerances  for  soybean. 

B  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  BAS  510  F  and  its 
formulated  products  do  not  pose  acute 
toxicity  risks.  The  acute  toxicity  studies 
place  technical  BAS  510  F  in  toxicity 
category  I\'  for  acute  oral;  categorv  III 
for  acute  dermal  and  category  IV  for 
acute  mhalation.  BAS  510  F  is  categorv' 
rV  for  both  eve  and  skin  irritation,  and 
it  is  not  a  dermal  sensitizer.  Two 
formulated  end  use  products  are 
proposed,  a  Water  Dispersible  Granule 
(\VG)  termed  BAS  510  02F  containing 
70"n  BAS  510  F  and  d  Water  Dispersible 
Granule  (WG)  termed  BAS  516  02F 
containing  a  2:1  mixture  of  BAS  510  F 
and  BAS  500F.  BAS  510  02F  has  an 
acute  oral  toxicity  category  of  III,  acute 
dermal  of  III,  acute  inhalation  of  IV,  eye 
irritation  of  III.  skin  irritation  of  IV.  and 
is  not  a  dermal  sensitizer  BAS  316  02F 
has  an  acute  oral  toxicity  categorv  of  III, 
acute  dermal  of  HI.  acute  inhalation  of 


IV.  eye  irritation  of  III,  skin  irritation  of 
IV,  and  is  not  a  dermal  sensitizer. 

2.  Genatoxicity.  Ames  Test  (1  Study; 
point  mutation):  Negative;  In  Vitro 
CHO/HGPRT  Locus  Mammalian  Cell 
Mutation  Assay  (1  Study:  point 
mutation):  Negative;  In  Vitro  V79  Cell 
Cytogenetic  Assay  (1  Study; 
Chromosome  Damage):  Negative:  In 
Vivo  Mouse  Micronucleus  (1  Study: 
Chromosome  Damage):  Negative;  In 
Vitro  Rat  Hepatoc>-te  (1  Study;  DNA 
damage  and  repair):  Negative.  BAS  510 
F  has  been  tested  in  a  total  of  5  genetic 
toxicology  assays  consisting  of  i'n  xntro 
and  in  vivo  studies.  It  can  be  stated  that 
BAS  510  F  did  not  show  any  mutagenic, 
clastogenic  or  other  genotoxic  activitv 
when  tested  under  the  conditions  of  the 
studies  mentioned  above.  Therefore, 
BAS  510  F  does  not  pose  a  genotoxic 
hazard  to  humans. 

3,  Reproductive  and  developmental 
toxicity.  Tlie  reproductive  and 
developmental  toxicity  of  BAS  510  F 
was  investigated  in  a  two-generation  rat 
reproduction  study  as  well  as  In  rat  and 
rabbit  teratolog},-  studies. 

There  v«ere  no  adverse  effects  on 
reproduction  in  the  two-generation 
study  at  any  dose  tested.  Pup  effects 
were  observed,  with  parental  toxicity,  at 
the  highest  dose  tested  only.  In  both 
parental  generations,  reduced  food 
consumption  and  reduced  bodvweight 
gain  were  observed  at  10.000  ppm.  Both 
absolute  and  relative  liver  weights  were 
increased  21%  in  Fi  generation  parental 
females  at  the  high  dose  of  10,000  ppm 
only.  Hepatocellular  centrilobular 
hypertrophy  (usually  slight)  was 
observed  in  many  animals  of  both  sexes 
in  both  the  Fo  and  Fi  generations  at 
1.000  ppra,  and  in  all  animals  of  both 
sexes  at  10.000  ppm.  Additionally,  some 
of  the  parental  male  rats  at  IQ.OOO  ppm, 
in  both  generations,  displayed 
centrilobular  liver  cell  degeneration. 
Developmental  toxicity  was  seen  at 
1,000  ppra  in  the  form  of  decreased  pup 
weights  in  the  F:  males,  and  at  10,000 
ppm  in  the  form  of  decreased  pup 
weight  for  both  males  and  females  of 
both  the  F|  and  F;  generations.  The 
parental  systemic  and  developmental 
toxicity  NOAEL's  are  both  100  ppm  (12 
mg/kg/day). 

No  teratogenic  effects  were  noted  in 
either  the  rat  or  rabbit  developmental 
studies.  In  the  rat  study,  evidence  of 
maternal  or  developmental  toxicity  was 
not  observed  at  any  dose  {highest  dose 
tested  of  1,000  mg/kg/day).  Neither  a 
maternal  nor  developmental  LOAEL 
were  found  since  \he  highest  dose  tested 
was  the  NOAEL  in  both  studies. 

In  the  rabbit  teratology  studv. 
maternal  toxicity  observed  at  the  mid 
dose  of  300  mg/kg  bw  consisted  of 


discolored/reduced  feces  in  one  dam 
and  an  abortion  in  one  dam.  This 
finding  is  not  necessarily  indicative  of 
a  definitive  test  substance  related 
adverse  effect.  The  dam  which 
displayed  the  fecal  alterations  and 
abortion  also  displayed  decreased  body 
weight  and  body  weight  gain  - 
compared  to  the  group  mean  -  during 
gestation.  These  decreases  occurred 
even  prior  to  compound  administration. 
Food  consumption  was  also 
dramatically  decreased  in  this  dam 
compared  to  the  other  animals  in  the 
group.  Every  day  from  gestation  dav  1 
to  12.  this  dam  had  food  consumption 
values,  which  were  less  than  half  the 
mean  for  the  group  (compound 
administration  began  on  dav  GD  7) 
From  gestation  day  13  to  26  (when  the 
animal  aborted  and  was  sacrificed)  this 
dam  ate  essentially  nothing  (food 
consumption  during  this  time  period 
was  less  than  or  equal  to  1.5  grams/day). 
These  decreases  in  body  weight,  body 
weight  gain,  and  food  consumption, 
prior  to  compound  administration,  all 
indicate  an  animal  in  poor  health  and 
this  poor  state  of  health,  rather  than 
compound  exposure,  was  likelv  the 
reason  for  the  fecal  alterations  and 
abortion. 

At  the  high  dose  of  1.000  mg/kg  bw 
a  maternal  body  weight  gain  decrease 
compared  to  controls  of  81  %  was 
observed  during  the  treatment  period. 
Reduced  food  consumption,  reduced 
body  weight  and  abortions  in  three 
dams,  were  also  seen  at  1.000  mg/kg/ 
day.  Evidence  of  developmental  toxicity 
was  not  seen  at  any  dose  tested. 

Developmental  neurotoxicitv  was  not 
observed  at  any  dose  in  the 
developmental  neurotoxicity  study.  No 
maternal  toxic  effects  were  noted  at  any 
dose  in  this  study.  No  developmental 
toxicity  was  seen  at  the  low  dose  of  12 
mg/kg/day  (100  ppm).  Reduced  body 
weights  and  body  weight  gains  were 
seen  at  118  mg/kg/day  (1.000  ppm) 
during  PND  1-4.  Reduced  body  weights 
and  body  weight  gains  were  seen  at 
1.183  mg/kg/day  llO. 000  ppm)  as  well 
as  decreased  absolute  pup  brain  weight 
at  day  11  p.p.  (both  sexes)  and 
decreased  brain  length  (males  onlv)  at 
day  11  p.p.  The  reduced  pup  brain 
weights  and  decreased  brain  length  go 
hand-in-hand  and  both  are  due  to  the 
decreased  pup  weights  seen  at  this  dose. 
In  this  respect,  it  should  be  noted  that 
pup  brain  weights  relative  to  body 
weight  at  p,p.  11  were  not  significantly 
different  from  controls  at  this  dose. 

Though  no  maternal  toxicity  was  seen 
in  this  study,  other  studies  using  similar 
doses  of  BAS  510  F  resulted  in  maternal 
toxicity.  A  dose  of  1 18  mg/kg/day  in 
female  rats  of  the  same  strain  in  the 
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multigeneration  studv.  resulted  in  an 
increased  incidence  of  hepatic 
centrilobular  hypertrophy  —  a 
parameter  which  could  not  have  been 
detected  in  the  DNT  studv  as  liver 
histopathology  on  parental  animals  was 
not  performed  in  the  DNT  study. 

4.  Suhchronic  toxicity.  The 
subchronic  toxicity  of  BAS  510  F  was 
investigated  in  90-day  feeding  studies 
with  rats,  mice  and  dogs,  and  in  a  28- 
day  derma!  administration  studv  in  rats. 
A  90-day  neuroto.xicity  study  in  rats 
was  also  performed.  Generally,  mild 
toxicity  was  observed.  At  high  dose 
levels  (doses  above  the  LOAELs)  in 
feeding  studies,  all  three  species 
displayed  alterations  in  various  clinical 
chemistry  parameters.  These  clinical 
chemistry  alterations  were  likely 
secondary  to  general  toxicity. 
Statistically  significant  increased 
absolute  and  relative  thyroid  weights 
were  observed  in  male  rats  only  at  doses 
at  and  above  the  LOAEL.  Increased 
absolute  and  relative  liver  weights  were 
observed  in  both  sexes  at  doses  above 
the  LOAEL  in  rats  and  dogs.  Increased 
absolute  and  relative  liver  weights  were 
seen  in  both  sexes  of  the  mouse  at  lower 
doses.  However,  the  increases  in  liver 
weights  at  these  lower  doses  in  the 
mouse  were  not  deemed  to  be 
compound  related  due  to  the  unusually 
low  concurrent  control  liver  weight 
values.  At  doses  above  the  LOAELs. 
liver  weight  increases  were  supported 
by  histopathology  alterations  in  the  rat 
and  mouse,  but  not  in  the  dog.  Overall, 
only  mild  toxicity  was  observed  in  oral 
subchronic  testing. 

In  the  28-day  repeat  dose  dermal 
study,  no  systemic  effects  were  noted  up 
to  the  highest  dose  tested  of  1,000  mg/ 
kg/day. 

In  a  90-day  rat  neurotoxicity  study, 
there  was  no  mortality,  signs  of  clinical 
toxicity,  or  adverse  effects  on  food 
consumption  or  body  weight  at  any  dose 
level  in  either  sex.  No  signs  of 
neurotoxicity  were  obser\-ed  during 
clinical  observations,  functional 
obser\ation  batteries,  or  motor  activity 
measurements  of  neuropathology. 
Therefore,  there  were  no  selective 
neurotoxic  effects.  Adverse  effects  were 
not  seen  even  at  the  highest  dose  level 
tested.  A  LOAEL  was  not  found  and  the 
NOAEL  is  the  highest  tested  of  15,000 
ppm  (1.050  mg/kg/day  in  males:  1,272 
mg/kg/day  in  females). 

5.  Chronic  toxicity.  Based  on  review 
of  the  available  data,  the  Reference  Dose 
(RfD)  for  BAS  510  F  will  be  based  on  a 
24-month  feeding  studv  in  rats  with  a 
threshold  No-Effect  Level  (NOEL)  of  5 
mg/kg/da>-.  Using  an  uncertainty  factor 
of  100.  the  RfD  is  calculated  to  be  0.05 
mg/kg/day.  The  following  are 


summaries  of  chronic  toxicity  studies 
submitted  to  EPA. 

The  chronic  toxicity/oncogenicity 
studies  with  BAS  510  F  include  a  12- 
month  feeding  study  with  Beagle  dogs, 
an  18-month  B63CF1  mouse  feeding 
study,  a  24-month  VVistar  rat  chronic 
feeding  study  and  a  24-month  Wistar 
rat  oncogenicity  studv. 

At  the  highest  dose  tested  in  dogs, 
effects  obser\'ed  consisted  primarily  of 
increased  liver  and  thyroid  weights  and 
some  serum  clinical  chemistn'  changes. 
The  NOAEL  was  800  ppm  (21.8  mg/kg 
bw  males;  22.1  mg/kg  bw  females). 

Decreased  body  weights  were  seen  in 
males  in  the  mouse  chronic  study  at 
doses  of  400  ppm  and  above.  Decreased 
female  body  weight  was  seen  at  doses  of 
2000  ppm  and  above.  The  target  organ 
in  this  study  was  the  liver.  In  both  the 
rat  chronic  and  oncogenicity  studies, 
the  highest  dose  tested  of  15.000  ppm 
exceeded  a  maximum  tolerated  dose 
(MTD)  and  was  discontinued  after  17 
months.  Effects  obser\-ed  at  the  next 
highest  dose  of  2,500  ppm  primarily 
centered  around  the  tliyroid  and  liver. 

Overall,  mild  toxicity  was  observed 
with  chronic  exposure  to  BAS  510  F.  No 
evidence  of  treatment-induced 
oncogenicity  was  observed  in  the  mouse 
or  dog  studies.  A  slight  increase  in 
thyroid  follicular  cell  adenomas  was 
seen  in  both  sexes  at  the  high  dose 
when  the  data  from  both  rat  bioassavs 
are  combined. 

A  mode  of  action  (MOA)  for  the 
thyroid  follicular  cell  adenomas  has 
been  proposed.  This  MOA  is  based  on 
the  EPA  publication  "Assessment  of 
Thyroid  Follicular  Cell  Tumors,"  March 
1998,  EPA/630/R-97/002.  This 
document  describes  the  criteria,  which 
must  be  met  in  order  for  a  compound  to 
be  considered  under  the  MOA  described 
in  that  publication.  BASF  Corporation 
believes  that  BAS  510  F  has  met  the 
cited  criteria, 

6,  Threshold  effects.  Based  on  a 
review  of  the  available  chronic  toxicity 
data,  BASF  believes  EPA  will  establish 
the  Reference  Dose  (RfD)  for  BAS  510  F 
at  0.05  mg/kg/day.  This  RfD  for  BAS  510 
F  is  based  on  the  2-year  chronic  and  2- 
year  oncogenicity  studies  in  rats  with  a 
threshold  average  NOEL  of  5  mg/kg/day 
for  males  and  females.  Using  an 
uncertainty  factor  of  100.  the  RfD  is 
calculated  to  be  0.05  mg/kg/day.  Based 
on  the  acute  toxicity  data.  BASF 
believes  that  510  F  does  not  pose  anv 
acute  dietary  risks. 

BAS  510  F  was  shown  to  be  non- 
carcinogenic  in  mice  and  dogs.  There 
was  a  slight  increase  in  thyroid 
follicular  cell  adenomas  at  the  high  dose 
in  both  sexes  in  the  rat.  A  threshold- 
based  mode  of  action  for  these  tumors 


based  on  the  EPA  publication 
"Assessment  of  Thvroid  Follicular  Cell 
Tumors"  (EPA/63o7R-97/002,  March. 
1998)  has  been  proposed.  BASF  believes 
the  data  to  support  this  proposed  mode 
of  action  are  strong,  and  that  the  thyroid 
tumors  seen  in  the  rat  following  BAS 
510  exposure  have  a  threshold.  In 
addition,  a  batter)'  of  genotoxicity 
studies  demonstrated  that  BAS  510  F 
has  no  genotoxic  or  clastogenic 
potential.  Therefore,  BASF  believes  that 
the  threshold  approach  to  regulating 
BAS  510  F  is  appropriate.  Also,  it 
should  be  noted  that,  while  the  Agencv 
has  in  the  past  considered  tumors  of  this 
type  to  be  potential  human  carcinogens, 
the  European  Union  has  published  a 
policy  which  considers  these  tumor 
types,  when  they  occur  at  low  incidence 
rates  in  the  rat,  to  not  be  relevant  to 
man.  (The  publication:  "European 
Commission,  European  Chemicals 
Bureau,  ECBI/49/99  —  Add.  1  Rev.  2: 
Draft  Summary  Record,  Commission 
Group  of  Specialized  Experts  in  the 
fields  of  Carcinogenicity,  Mutagenicity 
and  Reprotoxicitv,  Meeting  at  Arona,  1 
-  2  September  1999)."  Therefore,  BASF 
believes  that  these  tumors  are  not  likelv 
relevant  to  humans  and,  if  these  tumors 
are  to  be  considered  relevant  to  humans, 
the  threshold  approach  to  cancer  risk 
assessment  is  appropriate, 

7.  Animal  metabolism.  In  the  rat,  the 
predominant  route  of  excretion  of  BAS 
510  F  is  fecal  with  urinary  excretion 
being  minor.  The  half-life  of  BAS  510  F 
is  less  than  24  hours.  Saturation  of 
absorption  appears  to  be  occurring  at 
the  high  dose  level.  BAS  510  F  is 
rapidly  and  intensively  metabolized  to  a 
large  number  of  biotransformation 
products.  The  hydroxylation  of  the 
diphenyl  moiety  was  the  quantitatively 
most  important  pathway.  Second  most 
important  was  the  substitution  of  the  CI 
of  the  2-chloropyridine  part  against  SH 
by  conjugation  with  glutathione.  No 
major  differences  were  observed  with 
regard  to  label,  sex,  and  dose  level. 

In  hens  and  goats  the  residues  of 
concern  were  determined  to  be  parent, 
the  hydroxylated  metabolite  M510  FOl 
(2-chioro-jV-(4'chloro-5-hydroxy- 
biphenyl-2-yl)nicotinamide),  and  the 
glucuronic  acid  of  the  metabolite  M510 
F02. 

8.  Metabolite  taxicolog}'.  No 
additional  studies  were  required  for 
metabolite  toxicology. 

9.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with  BAS 
510  F  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  bv 
a  naturally  occurring  estrogen  or  other 
endocrine  effects.  However,  there  were 
no  significant  findings  in  other  relevant 
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toxicity  studies  (i.e..  subchronic  and 
chronic  toxicity,  teratology  and  multi- 
generation  reproductive  studies)  which 
would  suggest  that  BAS  Sin  F  produces 
endocrine  related  effects. 

C  Aggregate  Exposure 

1 .  Diftan-  cxposiin^ — i.  Food.  A 
chronic  dietary  exposure  analysis  was 
conducted  for  BAS  510  F  including 
crops  which  are  target  uses  as  well  as 
inadvertent  residues  in  rotational  crops. 
The  analysis  assumed  100%  of  the  crops 
were  treated,  default  processing  factors 
{even  though  much  lower 
experimentally-derived  processing 
factors  are  available),  and  used  the 


tolerance  value  for  residues.  Even  with 
these  worst-case  assumptions,  it  was 
determined  that  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  was  only  30.1%  of  the  reference 
dose  for  the  U.S.  population  and  62.5% 
for  children  1-6  years  (the  highest 
exposed  age-related  subpopulation). 

Based  an  the  toxicology  results,  an 
acute  dietary  risk  assessment  for  BAS 
510  F  is  most  likely  not  required,  but  if 
so  only  for  children  1-6  years.  For 
dietary  e)qjosure  estimation,  100%  crop 
treated  and  tolerance  values  for  residues 
were  used.  The  resulting  acute  exposure 
prediction  for  children  1-6  years  (the 


highest  exposed  age-related 
subpopulation)  resulted  in  an 
acceptable  8.8%  of  the  acute  reference 
dose  at  the  95th  percentile.  If  a  more 
realistic  scenario  were  used  assuming 
percent  crop  treated  and  the  range  of 
residues,  a  much  lower  exposure  would 
be  obtain'ed. 

ii.  Drinking  water.  Estimates  of 
ground  and  surface  water  levels  were 
determined  using  SCIGROW  and  FIRST 
models,  respectively.  The  drinking 
water  level  of  concerns  (DWLOCs)  for 
chronic  exposure  is  obtained  bv 
subtracting  the  chronic  dietary  food. 
This  is  outlined  in  the  following  table. 


Percentages  of  Reference  Dose  for  Chronic  Exposure  to  BAS  510  F 


K 


Chronic  dietary  exposure 


Remainder  of  RfD  available  for  water  (%)  (Drinking  Water  Level  of  Concern) 
SCIGROW  ground  water  estimation' 


FIRST  surface  water  estimation' 


Total  of  RfD  used  by  diet  and  water 


U.S.  Population 
(%  of  RfD) 


Children  1-6  (% 
of  RfD) 


30.1 


69.9 


0.015% 


0.08% 


62.5 


37.5 


0.044% 


0.24% 


30.2% 


62.8% 


'  Used  highest  values  predicted  from  the  model  for  all  agncultural  uses;  assumes  2Lyday  and  60  kg  for  adult;  lUday  and  10  kg  for  child 


Overall,  using  worst-case  parameters 
the  predicted  aggregate  exposure  by  all 
potential  routes  fnr  both  adults  and 
children  is  less  than  the  chronic 
reference  dose. 

2.  Xon-dieton.-  exposure.  BAS  510  F  is 
not  currently  planned  for  residential 
uses.  Thus,  residential  exposure  is  not 
aggregated  into  the  risk  assessment. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifv',  or  revoke  a  tolerance,  the 
Agency  consider  •available     - 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  comrrxin  mechanism  of  toxicity." 
BAS  510  F  is  a  foliar  fungicide 
chemically  belonging  to  the  carboxin 
class  of  fungicides.  BAS  510  F  acts  in 
the  fungal  cell  bv  inhibiting 
mitochondrial  respiration  through 
inhibition  of  the  succindte-ubiquinone 
oxidase  reductase  system  in  Complex  II 
of  the  mitochondrial  electron  transport 
chain.  BAS  510  F  shares  this  mode  of 
action  with  only  one  other  currently 
registered  U.S.  pesticide  —  carboxin. 

The  EPA  is  currently  developing 
methodology  to  perform  cumulative  risk 
assessments.  At  this  time,  there  is  no 
available  data  to  determine  whether 
BAS  510  F  has  a  common  mechanism  of 


toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  BAS 
510  F  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances. 

E.  Safety  Determination. 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
Completeness  and  the  reliability  of  the 
toxicity  data,  BASF  has  estimated  that 
aggregate  exposure  to  BAS  510  F  will 
utilize  30.2%  of  the  RfD  for  the  U.S. 
population.  For  the  highest  exposed  age- 
related  subpopulation  (children  1-6 
years),  the  maximum  aggregate  exposure 
is  predicted  to  be  62.8%  of  the  reference 
dose.  BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  to 
residues  of  BAS  510  F,  including 
anticipated  dietary  and  drinking  water 
exposures  and  non-occupational 
exposures. 

2.  Infants  and  children — i. 
developmental  toxicity  in  the  Rat.  A 
developmental  study  was  conducted  via 
oral  gavage  in  rats  with  dosages  of  0, 
100.  300  and  1,000  mg/kgbw/day  with 

a  maternal  and  developmental  No- 


Adverse-Effect  Level  (NOAEL)  of  1 .000 
mg/kg.  No  evidence  of  developmental 
toxicity  was  observed  up  to  the  highest 
dose  tested. 

3.  Developmental  toxicity  in  the 
rabbit.  A  developmental  studv  was 
conducted  via  oral  gavage  in  rabbits 
with  dosages  of  0.  1 00.  300  and  1 .000 
mg/kg  bw/day.  The  NOAEL  for  maternal 
toxicity  was  ioo  mg/kg  bw/day  and  was 
1.000  mg/kg/day  for  developmental 
toxicity  As  noted  above  in  section  3.0, 
this  NOAEL  is  based  on  fecal  alterations 
and  an  abortion  in  a  single  dam  at  the 
next  highest  dose  of  300  mg/kg/day.  The 
dam  which  displayed  the  fecal 
alterations  and  abortion  also  displayed 
decreased  body  weight,  bodv  weight 
gain  and  food  consumption,  compared 
to  the  group  mean,  during  gestation. 
These  decreases  occurred  even  prior  to 
compound  administration.  These 
decreases  in  body  weight,  body  weight 
gain,  and  food  consumption,  prior  to 
compound  administration,  all  indicate 
an  animal  in  poor  health  and  this  poor 
state  of  health,  rather  than  compound 
exposure,  was  likely  the  reason  for  the 
fecal  alterations  and  abortion.  No 
teratogenic  effects  were  observed  at  any 
dose  level, 

i.  Reproductive  toxicity.  A  two- 
generation  reproduction  study  in  rats 
was  conducted  with  dosages  of  0,  12, 
118,  and  1,183  mg/kg  bw/dav.  No 
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impairment  of  reproductive  function 
was  noted  at  any  dose.  The  parental  and 
developmental  NOAEL  are  both  12  mg/ 
kg/day.  Mild  effects  in  both  the  parents 
and  pups  were  noted  at  118  mg/kg/dav 
and  consisted  of  an  increased  incidence 
of  hepatic  centrilobular  hypertrophv  in 
parents  and.  in  the  pups,  slightlv 
decreased  body  weight  and  bodv  weight 
gain  (7%)  in  F;  generation  onlv.  and 
only  in  males.  At  1.183  mg/kg'dav 
paternal  effects  included  decreased 
body  weights  and  food  consumption, 
increased  liver  weights  and  increased 
incidence  of  hepatic  centrilobular 
hypertrophy  and  degeneration.  Pup 
effects  at  this  dose  were  an  increase  in 
pup  mortality  in  the  F:  onlv  and 
decreased  body  weight  in  F,  and  F;. 

ii.  Reference  dose.  In  all  reproductive 
studies,  the  NO.AEL's  for  developmental 
effects  were  either  equal  to  or  higher 
than  those  for  the  parents  Therefore. 
BAS  510  F  shows  no  selective  toxicity 
for  the  young.  In  addition,  there  were  no 
direct  neurotoxicity  effects  noted  in 
either  the  acute  or  subchronic 
neurotoxicity  studies. 

Based  on  these  results,  no  additional 
safety  factors  to  protect  children  are 
warranted.  Since  the  reproductive 
studies  NOAEL's  are  higher  than  the 
RfD  calculated  from  the  chronic  rat 
study.  BASF  believes  the  Reference 
Dose  of  0.05  mg/kg/day  is  also 
appropriate  to  measure  safety  for  infants 
and  children.  Therefore,  the  chronic 
Population  Adjusted  Dose  (cPAD)  is 
also  0.05  mg/kg  bw/day. 

F.  International  Tolerances 

A  maximum  residue  level  (MRL)  has 
not  been  established  for  BAS  510  F  in 
any  crop  by  the  Codex  Alimentarius 
Commission. 
|FR  Doc  03-27955  Filed!  1-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7583-8] 

Regulatory  Innovation  Pilot  Projects 
(Project  XL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACUON:  Notice  of  availability  of  the  final 
project  agreement  modifications  to 
Buncombe  County  Leachate 
Recirculation/Gas  Recovery  (Bioreactor) 
Project  XL  pilot. 

SUMMARY:  EPA  is  requesting  comments 
on  modifications  to  the  Project  XL  Final 
Project  Agreement  (FPA)  for  Buncombe 
County.  The  FPA  is  a  voluntarv 
agreement  that  was  developed 


collaboratively  by  Buncombe  County, 
the  .North  Carolina  Department  of 
Environment  and  Natural  Resources 
(NCDENR).  and  EPA.  The  original  FPA 
was  agreed  upon  and  signed  bv  each 
participant  on  September  18.  2001. 
Since  that  time.  Buncombe  Countv  has 
utilized  the  expertise  of  a  couple  of 
widely-recognized  experts  in  the 
bioreactor  field— Dr.  Morton  Barlaz 
(North  Carolina  State  University),  and 
Dr  Debra  Reinhart  (University  of 
Central  Florida).  These  technical  experts 
have  made  a  few  professional 
recommendations  to  Buncombe  County 
regardmg  the  Buncombe  County 
bioreactor  landfill  project.  These 
recommendations  have  been 
documented  in  a  Preliminarv  Design 
Report  (PDR)  submitted  to  EPA  and  the 
State  in  September  2002.  The 
Preliminary  Design  Report  contains  a 
table  that  lays  out  seven  specific 
proposed  FPA  modifications.  For  each 
of  the  proposed  modifications,  the  table 
identifies:  the  FPA  agreed-upon  original 
criteria,  proposed  modification  to  FP.\ 
language,  and  reason  for  the 
modification.  The  recommendations  are 
based  upon  the  best  professional 
judgement  of  the  technical  experts  being 
utilized  by  Buncombe  Countv.  The  FPA 
modifications  will  help  to  further  clarifv' 
the  existing  FPA.  The  FPA 
modifications  also  identify'  what 
parameters  the  recognized  experts 
perceive  to  be  necessary  [e.g..  where  the 
original  FPA  language  may  have  been 
silent),  or  unnecessary  and  not  verv 
useful.  The  proposed  FPA  modifications 
contain  suggestions  for  specific 
parameters  that  are  directly  applicable 
to  the  decomposition  of  wastes,  therebv 
steering  the  State  of  North  Carolina. 
EPA,  and  Buncombe  County  towards 
more  useful  and  consistent  measuring  of 
critical  data.  EPA  has  determined  that 
these  FPA  modifications  would  not 
warrant  a  change  to  the  rule;  however, 
EPA  is  providing  notice  to  the  public 
and  stakeholders  regarding  these 
modifications  to  the  FPA  for  Buncombe 
County. 

The  Project  XL  program,  announced 
in  the  Federal  Register  on  May  23.  1995 

(60  FR  27282),  gives  regulated  entities 
the  fiexibility  to  develop  alternative 
strategies  that  will  replace  or  modify 
specific  regulator}'  or  procedural 
requirements  on  the  condition  that  thev 
produce  greater  environmental  benefits. 
In  1995.  EPA  had  set  a  goal  of 
implementing  fifty  XL  projects 
undertaken  in  full  partnership  with  the 
States.  The  Agency  had  achieved  the 
goal  of  implementing  50  iimovative 
pilot  projects,  and  as  of  Januarv,  2003 
EPA  is  no  longer  accepting  proposals  for 


new  Project  XL  pilot  projects.  The 
implementation  of  several  of  these 
innovative  pilots  is  on-going.  Buncombe 
County  is  one  of  the  many  innovative 
pilots  that  is  currently  in  the 
implementation  phase. 

In  the  Final  Project  Agreement, 
Buncombe  County  proposes  to  use 
certain  bioreactor  techniques  (e.g.. 
leachate  recirculation)  at  its  municipal 
solid  waste  landfill  (MSVVLF).  to 
accelerate  the  biodegradation  of  landfill 
waste  and  decrease  the  time  it  takes  for 
the  waste  to  stabilize  in  the  landfill.  The 
principal  objectives  of  this  bioreactor 
XL  project  are  to  evaluate  performance 
of  an  alternative  landfill  liner  and  to 
assess  waste  decomposition  when 
recirculated  leachate  is  added  to  the 
landfill.  To  achieve  the  objectives  of  the 
project.  Buncombe  County  proposes  to 
recirculate  leachate  in  MSWLF  cells  to 
be  constructed  with  a  liner  that  differs 
in  certain  respects  from  the  liner  design 
specified  in  the  Subtitle  D  regulations. 
In  order  to  carr\'  out  this  project. 
Buncombe  County  sought  relief  from 
current  Resource  Conservation  and 
Recover.-  Act  [KCRA)  Subtitle  D 
regulations  (40  CFR  part  258).  which  set 
forth  design  and  operating  criteria. 
Buncombe  County  desires  to  construct 
the  remainder  of  its  landfill  cells  with 
an  approved  alternative  liner  while 
implementing  this  leachate 
recirculation/gas  recover)'  project. 
Buncombe  County  also  sought 
regulator^'  flexibility  from  the 
prohibition  in  40  CFR  258.28.  Liquid 
Restrictions,  which  precludes  the 
addition  of  useful  bulk  or  non- 
containerized  liquid  amendments. 
During  periods  of  low  leachate 
generation.  Buncombe  County  wanted 
to  be  able  to  supplement  tlie  leachate 
flow  with  water  from  the  adjoining 
French  Broad  River  to  maintain 
moisture  levels  in  the  landfill.  Some  of 
the  superior  environmental  benefits  that 
Buncombe  County  expects  to  achieve 
with  this  project  include:  Improved 
leachate  quality;  reduction  in  the 
potential  for  uncontrolled  releases  of 
leachate  to  contaminate  the 
groundwater,  or  gas  to  contaminate  the 
air  during  the  post-closure  phase 
(should  a  containment  system  failure 
occur);  increased  gas  yield  and  capture: 
rapid  waste  biodegradation  and 
stabilization;  increased  lifespan  of  the 
landfill  resulting  in  less  need  for 
construction  of  additional  landfills; 
reduced  post-closure  costs;  and  faster 
reclamation  of  land  for  future  use.  The 
Buncombe  County  proposal  is  one  of 
several  bioreactor  XL  project  proposals 
that  are  currently  being  implemented 
through  the  Project  XL  program.  This 
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project  to  allow  recirculation  of  leachate 
using  an  alternative  landfill  liner  design 
will  apply  only  to  the  Buncombe 
County  Landfill  in  Asheville,  North 
Carolina  and  the  specific  landfill  cells  at 
that  landfill  Modifications  to  the  terms 
and  conditions  pertaining  to  this  XL 
pilot  project  are  contained  in  the  Final 
Project  Agreement  (FPA).  on  which  EPA 
is  requesting  comment  today.  The  FPA 
sets  forth  the  intentions  of  EPA. 
Buncombe  Countv.  and  the  State  of 
North  Canilina  with  regard  to  the 
implementation  of  the  project  and  the 
e.xpected  benefits.  After  review  of  the 
comments  received  during  the  public 
comment  period  and  revision  of  the 
FPA  as  apprcipiiate.  the  FPA 
modification  will  be  signed  by 
representatives  from  the  EPA.  the  State 
of  North  Carolirra,  and  Buncombe 
County. 

The  legal  implementing  mechanism 
for  this  project  is  a  site-specific  rule. 
The  proposed  rule  was  made  available 
for  public  comment  on  April  16.  2001 
(66  FR  19403).  The  final  rule  was 
promulgated  on  August  22.  2001  (66  FR 
4)061).  Through  the  final  rule,  the 
design  of  the  bioreactor  landfill  is 
enforceable  in  the  same  way  that  current 
RCRA  standards  for  landfills  are 
enforceable  to  ensure  that  management 
-of  nonhazardous  solid  waste  is 
performed  in  a  manner  that  is  protective 
of  human  health  and  the  environment. 
The  Final  Project  Agreement  and  the 
site-specific  rule  do  not  in  any  way 
affect  the  provisions  or  applicability  of 
anv  other  existing  or  future  regulations. 
DATES:  The  period  for  submission  of 
comments  ends  on  December  8,  2003. 
ADDRESSEES:  All  comments  on  the 
iii'idifiintion  to  the  Final  Project 
.\.;reement  should  be  sent  to:  Sherri 
Walker.  U.S.  EPA,  Ariel  Rios  Building. 
Mail  Code  1807.  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Comments  may  also  be  received  via 
electronic  mail  sent  to: 
i\'alker.sherri®epn.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

''btdin  ri  i;i)p\  (it  the  ProH'ct  Fact  Sheet 
'ii  the  Final  Project  Agreement,  contact: 
Sherri  Walker,  U.S.  Environmental 
Protection  Agency.  Mail  Code  1807. 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  The  FPA  and 
related  documents  are  also  available  via 
the  Internet  at  the  following  location: 
http://n-w\v. epa.gov/projectxl/ 
I'lmcombe/mdex  htm.  In  addition,  the 
original  FPA  and  modified  FPA  are 
available  at  the  Buncombe  County 
General  Services  Department.  30  Valley 
Street.  Asheville.  .NC.  Questions  to  EPA 
regarding  the  documents  can  he  directed 
to  Sherri  Walker  at  (202)  566-2186.  To 


be  included  on  the  Buncombe  County 
Project  XL  mailing  list  about  future 
public  me<?tings.  XL  progress  reports 
and  other  mailings  from  Buncombe 
County  on  the  XL  project,  contact  Bob 
Hunter.  Director.  Buncombe  County 
General  Services  Department.  (828) 
250-5466.  For  information  on  all  other 
aspects  of  the  XL  Program,  contact 
Donna  Perla  at  the  following  address: 
Office  of  Policy  and  Environmental 
Innovation.  U.S.  EPA,  Mail  Code  1807, 
1200  Pennsvlvania  Avenue,  NW., 
Washington,  DC  20460.  Additional 
information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL.  regional  XL  contacts, 
applicatifjn  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
http://\\'ww.epa.gov/projectxl. 

Dated:  October  31.  2003. 
Donna  Perta, 

Acting  Dirertor,  Office  of  Environmental 
Policy  In  n  ova  tion . 

IFR  Doc.  031-27952  Filed  11-5-03:  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuarit  to  the  provisions  of  the 
"Governmjent  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:49  a.m.  on  Tuesday,  November  4, 
2003.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  callin|g  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  GillerarJ  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  John  M.  Reich,  concurred  in 
by  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency),  and 
Chairman  Donald  E.  PowelK  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  the 
public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsection  (c)(2J  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(c)(2)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington,  DC. 

Dated:  November  4,  2003. 


Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  03-28147  Filed  11-4-03;  3:57  pm] 

BILLING  CODE  671 4-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbankmg  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  tJie 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  companv,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  National  Information  Center 
website  at  ivww.ff'iec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  1, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  111.  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 

i   A'eiA-  Centun-  Bancorp.  Inc..  Dunn. 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  New  Century 
Bank  of  Fayetteville.  Fayetteville,  North 
Carolina. 
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Board  of  Governors  of  the  Federal  Reser\e 
System.  October  31.  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
IFRDor   03-27915  Filed  11-5-03:  8:45  ami 

BILUNG  CODE  621tM)1-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  n(3tice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  dp  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiarv  or 
other  company,  in  a  nonbanking  activitv 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225  28)  or  that  the  Board  has 
determined  by  Order  to  be  closelv 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  tlie  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  mav  be 
obtained  from  the  National  Information 
Center  website  at  \n\-\v. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  20.  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein.  Bank  Supervision 
Officer)  33  Libertv  Street.  New  York, 
New  York  10045-0001: 

1 .  United  Overseas  Bank  Limited. 
Singapore:  to  engage  de  novo  through 
UOB  Kay  Mian  Inc.,  New  York.  Ne\\' 
York,  in  private  placement  and 
securities  brokerage  services,  pursuant 
to  section  225.28(b)(7)(i)  and  (iii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  31.  2003. 
Jennifer  J.  Johnson. 
Secretary-  of  the  Board. 
[FR  Doc. 03-27916  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Governmentwide  Policy: 
Cancellation  of  an  Optional  Form  by 
the  Department  of  State 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
cancelling  the  following  Optional  Form: 

OF  253.  Diplomatic  Pouch 
Certification  and  Receipt. 
DATES:  Effective  November  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Cunningham.  Department  of 
State,  202-312-9605. 

Dated:  October  27,  2003. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

IFR  Doc.  03-27887  Filed  11-5-03;  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Through  the 
Food  Supply 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supplv  and  the 
methods  by  which  such  diseases  are 
transmitted. 

SUMMARY:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
Pub.  L.  101-336.  requires  the  Secretary 
to  publish  a  list  of  infectious  and 
communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  to  review  and  update  the  list 
annually.  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 
a  final  list  on  August  16.  1991  (56  FR 
40897)  and  updates  on  September  8. 
1992  (57  FR  40917):  fanuarv  13.  1994 
(59  FR  1949):  August  15.  i996  (61  FR 
42426):  September  22,  1997  (62  FR 
49518-9):  September  15,  1998  (63  FR 
49359).  September  21,  1999  (64  P'R 
51127):  September  27,  2000  (65  FR 
58088),  September  10.  2001  (66  FR 
47030),  and  September  27.  2002  (67  FR 
61109).  The  final  list  has  been  reviewed 
in  light  of  new  information  and  has 
been  revised  as  set  forth  below. 


EFFECTIVE  DATE:  \n\ember6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
.\rt  Liang,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC).  1600  Clifton 
Road,  NE..  Mailstop  G-24,  Atlanta. 
Georgia  30333.  telephone  (404)  639- 
2213 

SUPPLEMENTARY  INFORMATION:  Section 
103(d)  of  the  American^  with 
Disabihties  Act  of  1990.  42  U.S.C. 
12113(d).  requires  the  Secretarv  of 
Health  and  Human  Services  to: 

1.  Review  all  infectious  and 
communicable  diseases  which  may  be 
transmitted  through  handling  the  food 
supply: 

2.  Publish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply; 

3.  F^iblish  the  methods  by  which  such 
diseases  are  transmitted:  and 

4.  Widely  disseminate  such 
information  regarding  the  list  of 
diseases  and  their  modes  of 
transmissibility  to  the  general  public. 

Additionally,  the  list  is  to  be  updated 
annually. 

Since  the  last  publication  of  the  list 
on  September  27.  2002  (67  FR  61109), 
new  information  has  been  reviewed  and 
added.  Norwalk  and  Norwalk-like 
viruses,  previously  listed  in  Part  1.  are 
now  identified  as  Noroviruses  so  as  to 
conform  with  current  scientific 
nomenclature. 

I.  Pathogens  Often  Transmitted  bv  Food 
(Contaminated  by  Infected  Persons  Who 
Handle  Food,  and  Modes  of 
Transmission  of  Such  PathoE^ens 

The  cuntaminatiun  uf  raw  ingredients 
from  infected  food-producing  animals 
and  cross-contamination  during 
processing  are  more  prevalent  causes  of 
foodborne  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  by 
food  contaminated  by  infected  persons. 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 
by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  Diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaundice.  The  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodborne  transmission  of  these 
pathogens.  Non-foodborne  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
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in  the  spread  of  these  pathogens. 

Pathogens  that  can  cause  diseases  after 

an  infected  person  handles  food  are  the 

following: 

Noroviruses 

Hepatitis  A  virus 

Salmonella  Typhi* 

Shigella  species 

Staphylococcus  aureus 

Streptococcus  pyogenes 

II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  But  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  bv 
Non-foodborne  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category'  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  will  cause  disease  in 
consumers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens; 
Campylobacter  )e)uni 
Cr\'ptosporidium  parv'um 
Entamoeba  hi.stolvtica 
Enterohemorrhagic  Escherichia  coli 
Enterotoxigenic  Escherichia  coli 
Giardia  lamblia 
Nontyphoiddl  Salmonella 
Taenia  solium 
Vibrio  cholerae  (31 
Yersinia  enterocolitica 

References 

1.  World  Health  Organization.  Health 
surveillani:e  and  management  procedures  for 
food-handling  personnel:  report  of  a  WHO 
consultation.  World  Health  Organization 
technical  report  series:  785.  Geneva:  World 
Health  Organization.  1189. 

2  Frank.  IF.  Barnhart  HM.  Food  and  dair\- 
sanitation.  In:  Last  IM.  ed.  Maxcy-Rosenau 
public  health  and  preventive  medicine,  12th 
edition.  New  York  Appleton-Centurv-Crofts. 
1986:  765-806. 

3  Bennett  JV,  Holmberg  SD,  Rogers  MF, 
Solomon  SL.  Infectious  and  parasitic 
diseases.  In:  .Amler  RW,  Dull  HB,  eds. 
Closing  the  gap:  the  burden  of  unnecessary 
illness.  New  York:  Oxford  L'niversitv  Press, 
1987:  102-114. 

4.  Centers  for  Disease  Control  and 
Prevention.  Locally  acquired 
neurocysticercosis — North  Carolina, 
Massachusetts,  and  South  Carolina,  1989- 
1991.  MNfWR  1992,  41:  1^. 

5.  Centers  for  Disease  Control  and 
Prevention,  Foodborne  Outbreak  of 
Crv'ptosporidiosis-Spokane,  Washington, 
1997.  MMWR  1998;  47:27. 


Dated:  October  31,  2003. 
Joseph  R.  Carter, 

Deputy  Chief  Operating  Officer,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  03-27923  Filed  11-5-03;  8:45  am] 

BILUNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003^M)017] 

Agency  Information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Impact  of  Risk  Management  Programs 
on  the  Practice  of  Pharmacy 

AGENCY:  Rood  and  Drug  Administration, 
HHS.       A 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Impact  of  Risk  Management  Programs 
on  the  Practice  of  Pharmacy  "has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  11.  2003,  (68  FR 
41384),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0516.  The 
approval  expires  on  October  31 ,  2006,  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  October  29,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-27881  Filed  11-5-03;  8:45  am] 

BILLING  COOE  4160-01-S 


*  1   Kauffmann-White  scheme  for  designation  of 
Salmonella  serotypes 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  2002P-0506  and  2003P-0021] 

Determination  That  Hyaluronidase  For 
Injection  Was  Not  Withdrawn  From 
Sale  for  Reasons  of  Safety  or 
Effectiveness 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
determination  that  hyaluronidase  for 
injection  (Wydase)  was  not  withdrawn 
from  sale  for  reasons  of  safetv  or 
effectiveness.  While  this  determination 
will  allow  FDA  to  approve  abbreviated 
new  drug  applications  (ANDAs)  for 
hyaluronidase  for  injection,  in 
considering  whether  to  file  an  ANDA  for 
this  product,  future  applicants  are 
advised  that  such  an  application  raises 
complex  issues  regarding  the 
characterization  of  the  active  ingredient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  E.  Drew.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-594- 
2041, 

SUPPLEMENTARY  INFORMATION:  In  1984, 

Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1 984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procediu-e.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NT)AO,  Sponsors  of  ANDAs 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA,  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(j)(7)),  which  requires 
FDA  to  publish  a  hst  of  all  approved 
drugs.  FDA  publishes  this  list  as  part  of 
the  "Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations. 
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drugs  are  withdrawn  from  the  hst  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 
Regulations  also  provide  that  the  agency 
must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  before  an  ANDA  that  refers 
to  that  listed  drug  mav  be  approved 
(§314. 161(a)(1)  (21  CFR  314.161(a)(1))). 
FDA  may  not  approve  an  ANDA  that 
does  not  refer  to  a  listed  drug. 

Lachman  Consultant  Services.  Inc.. 
submitted  a  citizen  petition  dated 
December  .5.  2002  (Docket  No.  02P- 
0506/CPl).  under  21  CFR  10.30  to  FDA 
requesting  that  the  agency  determine 
whether  hvaluronidase  for  injection  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  On  January  8, 
2003.  Amphastar  Pharmaceuticals.  Inc., 
submitted  a  citizen  petition  (Docket  No. 
03P-0021/CP1;  requesting  the  same 
action.  On  July  15.  2003.  Merchant- 
Taylor  hiternational,  Inc.  (MTI).  on 
behalf  of  Hyalozyme  Therapeutics.  Inc.. 
filed  a  comment  to  both  citizen  petitions 
requesting  that  FDA  determine  that 
hvaluronidase  for  injection  was 
withdrawn  from  sale  for  reasons  of 
safety  and  effectiveness.  Hvaluronidase 
for  injection  is  the  subject  of  approved 
NDA  6-343.  formerly  held  by  Wyeth 
Pharmaceuticals.  Inc.  (Wyeth).  now  held 
by  Baxter  Healthcare  Corp. 
Hyaluronidase  for  injection  is  a  protein 
enzyme  and  is  a  preparation  of  highly 
purified  bovine  testicular  hyaluronidase 
used  to  increase  the  absorption  and 
dispersion  of  other  injected  drugs. 
Wyeth  ceased  manufacture  of 
hyaluronidase  for  injection  in  December 
2001,  and  it  was  moved  from  the 
prescription  drug  product  list  to  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book. 

FDA  has  reviewed  its  records  and  the 
comment  filed  by  MTI  and.  under 
§314.161.  has  determined  that 
hyaluronidase  for  injection  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Accordingly,  the 
agency  will  continue  to  list 
hyaluronidase  for  injection  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANTDAs  that  refer 
to  hyaluronidase  for  injection  mav  be 
approved  by  the  agency;  however,  FDA 
recommends  that  in  considering 
whether  to  file  an  ANDA  for  this  drug 


product,  future  applicants  be  advised 
that  such  an  application  is  likely  to  raise 
complex  issues  regarding  the 
characterization  of  the  active  ingredient 
under  section  505(j)  of  the  act  (see 
docket  on  conjugated  estrogen  drug 
products.  Docket  No.  98P-0311). 

Dated  October  24.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Polic}: 
|FR  Doc.  03-27880  Filed  U-5-03:  8:45  am] 

BILLING  CODE  1160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

List  of  Accredited  Persons;  Inspection 
by  Accredited  Persons  Program  Under 
the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  availabihty. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  the 
availability  of  the  list  of  persons  who 
are  accredited  under  certain 
circumstances  to  inspect  eligible 
manufacturers  of  class  II  and  class  in 
devices  in  lieu  of  an  FDA  inspection. 
This  list  provides  the  identity  of  each 
accredited  person  and  the  particular 
activities  for  which  the  person  is 
accredited.  FDA  is  taking  this  action  to 
implement  provisions  of  the  Medical 
Device  User  Fee  and  Modernization  Act 
of  2002  (MDUFMA). 
ADDRESSES:  This  list  is  available  on  the 
Internet  at  http://wi\iv.fda.gov/cdrh/ap- 
inspection/.  Submit  a  written  request  for 
copies  of  the  List  of  Accredited  Persons 
to  the  Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH).  Food  and 
Drug  Administration,  1350  Piccard  Dr.. 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
list  of  accredited  persons 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Stigi,  Center  for  Devices  and 
Radiological  Health  (HFZ-220),  Food 
and  Drug  Administration,  1350  Piccard 
Dr..  Rockville,  MD  20850.  301-443- 
6597.  PXt.  124 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

MDUFMA  (Public  Law  107-250)  was 
signed  into  law  on  October  26,  2002. 


Section  201  of  MDUFMA  adds  a 
paragraph  "g"  to  section  704  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  374).  directing  FDA 
to  accredit  third  parties  (accredited 
persons  or  APs)  to  conduct  inspections 
of  eligible  manufacturers  of  class  II  or 
class  III  devices.  Participation  in  the 
program  is  voluntar\-.  Manufacturers 
may  continue  to  have  FDA  perform 
inspections  or.  if  eligible,  they  mav 
utilize  an  accredited  person.  The  new- 
law  requires  FDA,  within  180  davs  from 
the  date  MDUFM.^  was  signed  into  law, 
to  publish  in  the  Federal  Register, 
criteria  to  accredit  or  deny  accreditation 
to  persons  who  request  to  perform  these 
inspections  (section  704(g)(2)  of  the  act), 
FDA  published  the  criteria  it  used  to 
accredit  persons  for  the  purpose  of 
conducting  inspections  of  eligible 
manufacturers  of  class  II  and  class  III 
devices  in  the  Federal  Regi.ster  of  April 
28,  2003  (68  FR  22400,. 

The  new  law  also  directed  FDA  to 
accredit  up  to  15  third  parties  to 
conduct  inspections  by  no  later  than  1 
year  after  MDUFM\  was  enacted  and  to 
publish  on  the  FDA  Internet  site  a  list 
of  persons  who  are  accredited  (21  U.S.C. 
374(g)  (4)).  Under  the  new  provision, 
FDA  must  update  this  list  to  ensure  that 
the  identity  of  each  accredited  person, 
and  the  particular  activities  for  which 
the  person  is  accredited,  is  known  to  the 
public.  Under  this  new  provision,  FDA 
must  also  update  the  list  no  later  than 
1  month  after  the  accreditation  of  a 
person,  or  the  suspension  or  withdrawal 
of  accreditation,  or  the  modification  of 
the  particular  activities  for  which  the 
person  is  accredited. 

FDA  is  currently  developing  guidance 
to  help  establishments  determine 
whether  they  are  qualified  to  participate 
in  the  third  party  inspection  program. 
Because  all  accredited  persons  will  have 
to  complete  training  before  conducting 
independent  inspections  under  the  new 
program,  these'APs  will  not  be  available 
to  companies  for  several  months.  FDA 
plans  to  make  the  guidance  available 
before  the  APs  have  completed  the 
training.  In  the  meantime,  any  companv 
that  is  interested  in  participating  in  the 
third  party  inspection  program  may 
contact  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT)  to  get 
more  information  about  eligibility. 

II.  Electronic  Access 

Persons  interested  in  obtaining  a  copy 
of  the  list  of  accredited  persons  may 
also  do  so  by  using  the  Internet.  The 
CDRH  Web  site  mav  be  accessed  at 
http://\s'\s'w.  fda.gov/cdrh.  The  list  of 
accredited  persons  is  available  at  httpJ 
/www.fda  .gov/cdrh  /ap-in  spection/. 
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To  receive  the  list  of  accredited 
persons  by  fax  machine,  call  the  CDRH 
Facts-On-bemand  system  at  800-899- 
0381  or  301-82  7-011 1  from  a  touch- 
tone  telephone.  Press  1  to  enter  the 
system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1.500)  followed  bv 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
vour  request, 

Dnted   October  29.  2003. 
Jeffrey  Shuren, 

A^si stunt  Commissioner  for  Policv- 
IFR  Doc.  0.3-27879  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  2003M-0287.  2003M-0271, 
2003M-0272,  2003M-0262,  2003M-0175, 
2003M-0240,  2003M-0189,  2003M-0241. 
2003M-0332,  2003M-0337,  2003M-0174, 
2003M-0173,  2003M-0190.  2003M-0343. 
2003M-O242,  2003M-0333,  2003M-0339, 
2003M-0320.  2003M-0352,  2003M-0157] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for 
Premarket  Approval  Applications 

agency:  Food  and  Drug  Administration. 
HH.S 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.A.iimini<tration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PM.As)  that  have  been  approved.  This 


list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  summaries  of  approved 
PMAs  tfirough  the  Internet  and  the 
agency's  Division  of  Dockets 
Management. 

ADDRESSES:  Submit  written  requests  for 
copies  oi  summaries  of  safety  and 
effectiveness  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  RoGkville,TyID  20852.  Please  cite 
the  appropriate  docket  number  as  listed 
in  table  1  of  this  document  when 
submitting  a  written  request.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  Mimmaries  of 
safety  and  effecti\eness. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thinh  .Nguven.  Center  for  Devices  and 
Radiological  Health  (HFZ-402).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 

301-594-21  BR 

SUPPLEMENTARY  INFORMATiON: 

1.  Ba(  kground 

In  the  Federal  Register  January  30, 
1998  (63  FR  4571),  FDA  revised  21  CFR 
814.44(d)  and  814.45(d)  to  discontinue 
individual  publication  of  PMA 
approvals  and  denials  in  the  Federal 
Register,  instead,  the  agency  now  posts 
this  information  to  FDA's  home  page  at 
http://w\\y\'.fda.gov  on  the  Internet.  FDA 
believes  tiat  this  procedure  expedites 
public  notification  of  these  actions 
because  announcements  can  be  placed 
on  the  Internet  more  quickly  than  they 
can  be  published  in  the  Federal 


Register,  and  FDA  believes  that  the 
Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30  day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may.  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  bv  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  regulations  provide  that  FDA 
publish  a  quarterly  list  of  available 
safety  and  effectiveness  summaries  of 
PMA  approvals  and  denials  that  were 
announced  during  that  quarter.  The 
following  is  a  list  of  approved  PMAs  for 
which  summaries  of  safety  and 
effectiveness  were  placed  on  the 
Internet  from  April  1.  2003.  through 
June  30.  2003.  There  were  no  denial 
actions  during  this  period.  The  list 
provides  the  manufacturer's  name,  the 
product's  generic  name  or  the  trade 
name,  and  the  approval  date. 


Table  i  — List  op  Safety  and  Effectiveness  Summaries  for  Approved  PMAs  Made  Available  April  i, 

THROUGH  June  30,  2003 


2003, 


PMA  No./Docket  No 


Applicant 


Trade  Name 


P010O52/2OG3M-O287 


P010051/2003M-0271 


P010053/2003M-0272 


Diagnostic  Products  Corp. 


Diagnostic  Products  Corp. 


Diagnostic  Products  Corp. 


P010050/2003M-0262 


Diagnostic  Products  Corp. 


P020O14/2OO3M-O175 


Conceptus,  Inc. 


P990069;2003M-0240 


EpMed  Systems,  Inc. 


P010O55/2003M-O189 


Prostalund  Operations  AB 


P020028/2003M-0241  Philips  Medical  System 


Immulite/knmulite  2000  Anti-HBS 


Approval  Date 


July  22.  2002 


Immulite/lmmulite  2000  Anti-HBC 


July  24,  2002 


Immulite/lmmulite  2000  Anti-HBC  IGM 


Immulite/lmmulite  2000  HBSAF 

and  Immujite  HBSAF  Confirmatory  Kit 


July  26.  2002 


July  26,  2002 


Essure  System 


November  4,  2002 


Alert  System  (Alert  Catheter,  Alert 
Interface  Cable,  and  Alert  Companion  With  Soft- 
ware Version  1.08) 


November  27,  2002 


Prostalund  Coretherm  System  Microwave  Ther-  ;  December  23,  2002 
motherapy  for  BPH 


Series  50  XMO  (Model  M1350C)   Fetal/Maternal     January  3.  2003 
Monitor  ; 

-  System  With  Integrated  Fetal  Oxygen  Saturation 
Monitoring 
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Table  1.— List  of  Safety  and  Effectiveness  Summaries  fob  approved  PMAs  Made  Available  April  1,  2003 

THROUGH  June  30.  2003— Continued 


PMA  No./Docket  No. 


Applicant 


P990027(S004)/2003M-  Bausch  &  Lomb  Surgical,  Inc 

0174 


P990086{S003]/2003M- 

0173 


Trade  Name 


Technolas  217A  Excimer  Laser  System 


Health    Tronics    Surgical    Services.     Healthtronics  Ossatron 


Inc. 


P980C35(S013)/2003M-  Medtronic,  Inc. 

0190 


H020007/2003M-0157 


Medtronic  Neurological 


Medtronic  AT500  DDDRP  Pacing  System 
(Model  A1501)  and  Model  9968  Software 


Medtronic  Activa  Dystonia  Therapy 


Approval  Date 


I  February  25.  2003 


March  14,  2003 


March  27,  2003 


April  15,  2003 


II.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
\y\uv.  fda.gov/cdrh/pmapage. html. 

Dated:  October  20,  2003.     - 
Linda  S.  Kahan. 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health. 

IFR  Dor.  03-27882  Filed  ll-,5-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program:  List  of  Petitions  Received 

AGENCY:  Heahh  Resources  and  Services 
Administration.  HHS. 

action:  Notice. 

summary:  The  Heahh  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  bv  section 
2112(b)(2)  of  the  Public  Health  Ser\ice 
(PHS)  Act.  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  bv  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk.  United  States 
Court  of  Federal  Claims,  717  Madison 
Place.  N\V.,  Washington.  DC  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccinelnjurv 
Compensation  Program.  5600  Fishers 


Lane,  Room  16C-17.  Rockville,  MD 

20857:  (301)  443-€593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  pruvia.--  <i  -.\>tem  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act.  42  U.S-C.  300aa- 
10  et  seq..  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
sen'e  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint-special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
21 14  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  aw-arded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  onlv 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l 2(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  April  1,  2003. 
through  June  30,  2003. 


Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either; 

(a)  "Sustained,  or  had  significantlv 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  bv"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copv  to 
HRSA  addressed  to  Director.  Division  of 
Vaccine  Injury  Compensation  Program. 
Office  of  Special  Programs,  5600  Fishers 
Lane,  Room  16C-17,  Rockville,  MD 
20857.  The  Court's  caption  (Petitioner's 
Name  v.  Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
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for  purposes  of  carr\'ing  out  the 

Program. 

List  of  Petitions 

1.  Mary  Bell  and  John  Intrater  on  behalf  of 
Dillon  Intrater.  Lake  Success.  New  York. 
Court  of  Federal  Claims  Number  03-O668V 

2.  Claudette  and  James  Bardwil,  on  behalf  of 
Brianna  Bardwil.  Lake  Success.  New  York. 
Court  of  Federal  Claims  Number  03-0669V 

3.  Patricia  Munoz  on  behalf  of  Ronald  Sosa. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-O687V 

4   Patricia  Munoz  on  behalf  of  Arturo  Sosa. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0688V 

5.  Michelle  Tussey  on  behalf  of  Austin 
Tussey.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0689V 

6.  Brian  Halladav  on  behalf  of  Mason 
Halladay.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-O690V 

7.  Lynn  Howard  on  behalf  of  Garrett  Howard, 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  0,3-069 IV 

8.  Van  .\rrington  on  behalf  of  Sophia 
.\rrington.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0692V 

9.  Dalene  Hart  on  behalf  of  Kaylie  Hart. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0693V 

10.  Lynette  Klingman  on  behalf  of  Chloe 
Klingman.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0694V 

1 1  Chiquita  Clark  on  behalf  of  Azjanae 
Fields.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-O695V 

12.  Theresa  Dimicco  on  behalf  of  Michael 
Dimicco.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-O699V 

13.  Scott  Moran  on  behalf  of  Brendan  Moran, 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0700V 

14  lodv  Wolf  on  behalf  of  Patrick  VVolL 
.Miami.  Florida.  Court  of  Federal  Claims 
Number  03-070 IV 

15.  ,-\mber  and  Raul  Rodriguez  on  behalf  of 
Alexander  Kiely  Rodriguez.  Dallas,  Texas. 
Court  of  Federal  Claims  Number  03-O702V 

16.  Tammy  and  George  Eliseo  on  behalf  of 
Nicholas  Eliseo.  Temecula.  California. 
Court  of  Federal  Claims  Number  03-0703V 

17.  Linda  Bertch  on  behalf  of  Andrew  C. 
Bertch.  Temecula.  California.  Court  of 
Federal  Claims  Number  03-O704V 

18.  Laura  and  Bart  Schley  on  behalf  of  Jack 
Schley,  Temecula.  California.  Court  of 
Federal  Claims  Number  03-0705 V 

19.  Virginia  and  Michael  Downs  on  behalf  of 
lessie  M.  Downs.  Jacksonville.  Florida, 
Court  of  Federal  Claims  Number  03-0707V 

20.  Sarah  and  Garv  Levine  on  behalf  of 
Trisha  Levine.  Vienna.  Virginia.  Court  of 
Federal  Claims  Niunber  03-0710V 

21.  Marv  lane  and  Gerard  Primamore  on 
behalf  of  Joseph  Primamore.  Vienna, 
Virginia.  Court  of  Federal  Claims  Number 
03-071 IV 

22.  Gabriella  Pierson  on  behalf  of  Aaron  E. 
Pierson.  Jr  .  Phoenix,  .\rizona.  Court  of 
Federal  Claims  Number  03-0712V 

23.  Beverly  Walker  on  behalf  of  Marcus  Lee. 
Bnmswick.  Georgia.  Court  of  Federal 
Claims  Number  03-0715V 


24.  JacqueLne  Chin  on  behalf  of  Michael 
Chin,  Boston,  Ma,s.sachusetts.  Court  of 
Federal  Claims  Number  03-071 6V 

25.  Khara  Vance  on  behalf  of  James  Vance, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  03-07 17V 

26.  Michelle  Bodine  on  behalf  of  Sonera 
Poulton,  Vienna,  X'irginia,  Court  of  Federal 
Claims  Number  03-07 18V 

27.  Melinda  Anderson  on  behalf  of  Zacary 
Anderson,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-O719V 

28.  Beverly  Pina  on  behalf  of  Deryl  Pina, 
Lake  Success,  New  York.  Court  of  Federal 
Claims  Number  03-O720V 

29.  Veronica  and  Joseph  Greenaway  on 
behalf  of  Samantha  Greenaway.  Lake 
Success.  New  York,  Court  of  Federal 
Claims  Number  03-072 IV 

30.  Candaace  A.  Passino  on  behalf  of  Justine 
Carl  Lasalle.  New  York.  New  York,  Court 
of  Federal  Claims  Number  03-0723V 

31.  Tonya  and  Jonathon  Mitchell  on  behalf  of 
Quinten  Tyler  Mitchell.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-O729V 

32.  Martina  Schlacter  and  Hector  Reyes  on 
behalf  of  Nicholas  Reyes,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0730V 

33.  Joe-Ann  and  Ronald  Marler  on  behalf  of 
Ronnie  Marler.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0731V 

34.  Carol  and  Howard  Cushnie  on  behalf  of 
Ashley  Cushnie.  Houston,  Texas.  Court  of 
Federal  Claims  Number  0,3-0732V 

35.  Holly  and  J.  L.  Masclans  on  behalf  of 
Claudia  Masclans,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-0733V 

36.  Holly  and  J.  L.  Masclans  on  behalf  of 
Benjamio  Masclans,  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-0734V 

37.  Susan  and  Raul  Solanet  on  behalf  of 
Hailey  Solanet.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0735V 

38.  Paula  and  Dennis  Houghton  on  behalf  of 
Matthew  Houghton,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-O736V 

39.  Tamaraand  Evan  Fusco  on  behalf  of 
Brendan  Fusco,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0737V 

40.  Keey  and  James  Gillard  on  behalf  of 
Gerrett  R,  Gillard,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-O738V 

41.  Jolene  Hallam  on  behalf  of  Jensen  Hallam. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-0739V 

42.  Harriet  Gibbons  and  Charles  Hoover  on 
behalf  of  Lenny  Hoover,  Houston,  Texas. 
Court  of  FederaJ  Claims  Number  03-0740V 

43.  Janet  and  Burt  Laws  on  behalf  of  Austin 
Laws,  Houston.  Texas,  Court  of  Federal 
Claims  tsfumber  03-0741 V 

44.  Stephanie  and  Kit  Cessna  on  behalf  of 
Hunter  T.  Cessna.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-O742V 

45.  Tammy  and  Douglas  Shortridge  on  behalf 
of  Clint  Shortridge,  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-0743V 

46.  Joanne  Pike  on  behalf  of  Hunter  Pike. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-0744V 

47.  Christina  and  Dominick  Ciardiello  on 
behalf  of  Christian  Ciardiello,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-O745V 

48.  Lisa  and  Alan  Mayberry  on  behalf  of  Reed 
Alan  Mayberry,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0746V 


49.  MyTna  and  David  McLane  on  behalf  of 
Kathryn  McLane.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0747V 

50.  Teresa  Hndge  on  behalf  of  Bobbv  D. 
Hodge,  II.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0748 V 

51.  Julie  and  Philip  Holcomb  on  behalf  of 
Philip  A.  Holcomb.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-O749V 

52.  Crystal  and  Michael  Williams  on  behalf 
of  Colin  Williams.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-O75OV 

53.  Theresa  and  Robert  Winter  on  behalf  of 
Alexis  Winter.  Hou';ton.  Texas.  Court  of 
Federal  Claims  Number  03-075 IV 

54.  Susan  Finley  on  behalf  of  Ryan  Finley, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  0,3-O752V 

55.  Cheryl  and  Kevin  Dass  on  behalf  of  Kyle 
Dass.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0753V 

56.  Cheryl  and  Kevin  Dass  on  behalf  of  Dillon 
Dass.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0754V 

57.  Carla  and  John  Pham  on  behalf  of  Jordan 
Pham,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O755V 

58.  Katharine  Sweet  and  Paul  Steffen  on 
behalf  of  Luke  Anton  Steffen.  Houston. 
Texas.  Court  of  Federal  Claims  Number 
03-O756V 

59.  Rhonda  and  Billy  Ray  King.  Jr.  on  behalf 
of  Billy  Rav  King  ill.  New  Orleans, 
Louisiana.  Court  of  Federal  Claims  Number 
03-O757V 

60.  Elizabeth  and  .■Mfred  Fargione  on  behalf 
of  Ryan  .\.  Fargione,  Selkirk,  New  York. 
Court  of  Federal  Claims  Number  03-0758V 

61.  Jennifer  and  Scott  Smith  on  behalf  of 
Cameron  S.  Smith.  Melbourne.  Florida. 
Court  of  Federal  Claims  Number  03-O759V 

62.  Tanya  and  Ronald  Schneider  on  behalf  of 
Savannah  Schneider.  Deceased.  Beaumont, 
Texas.  Court  of  Federal  Claims  Number 
03-0760V 

63.  Chris  Craig  on  behalf  of  Spencer  Craig, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-O762V 

64.  Samantha  L'wainat  on  behalf  of 
Mohammad  Uwainat.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-0763V 

65.  Samantha  Uwainat  on  behalf  of  Hasan 
U%vainat.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O764V 

66.  Anna  Press  on  behalf  of  Michael  Press. 
Lake  Success.  New  York.  Court  of  Federal 
Claims  Number  03-07B5V 

67.  Lara  and  Nate  Kitts  on  behalf  of  Taylor 
M.  Kitts.  Grand  Rapids.  Michigan,  Court  of 
Federal  Claims  Number  0,3-O769V 

68.  Andrea  and  Jim  Cline  on  behalf  of 
Samantha  Marie  Cline.  1  anipa.  Florida, 
Court  of  Federal  Claims  Number  03-0770V 

69.  Lauren  and  Greg  Sills  on  behalf  of  Daniel 
Sills.  Los  .Angeles.  California,  Court  of 
Federal  Claims  Number  03-O771V 

70.  Sharon  Mondry  on  behalf  of  Zev  Mondry, 
Great  Neck.  New  York.  Court  of  Federal 
Claims  Number  03-O772V 

71.  Daphne  and  Sam  Russell.  Jr.  on  behalf  of 
Sam  Russell.  Ill,  Baton  Rouge,  Louisiana. 
Court  of  Federal  Claims  Number  0.3-0773V 

72.  Carol  and  Rodney  Portier  on  behalf  of 
Alayna  Claire  Portier.  Baton  Rouge. 
Louisiana,  Court  of  Federal  Claims  Number 
03-0774V 
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73.  .\ngel  and  Dale  Guillot  on  behalf  of  Jacob 
Guillot.  Baton  Rouge.  Louisiana.  Court  of 
Federal  Claims  Number  03-0775V 

74.  Diane  and  William  Green  on  behalf  of 
William  .Arthur  Green.  Baton  Rouge. 
Louisiana.  Court  of  Federal  Claims  Number 
03-0776V 

75.  Janice  and  James  Square  on  behalf  of 
Joseph  .Me.xander  Square,  Baton  Rouge, 
Louisiana.  Court  of  Federal  Claims  Number 
03-0777V 

76.  Joleen  and  Frank  Smoorenburg  on  behalf 
of  Nicole  F  Smoorenburg.  Baton  Rouge. 
Louisiana.  Court  of  Federal  Claims  Number 
03-0778V 

77.  Tammy  and  Ror}-  Coan  on  behalf  of 
Harley  Free  Coan.  DadeviUe,  Alabama, 
Court  of  Federal  Claims  .Number  03-0779V 

78.  Rhonda  and  ),  Bryant  Moss  on  behalf  of 
Jonathan  Ryan  Moss.  Athens,  .■\labama, 
Court  of  Federal  Claims  Number  03-0780V 

79.  Debra  and  Donald  Barnard.  Jr.  on  behalf 
of  Donald  Alan  Barnard.  III.  Dallas,  Texas. 
Court  of  Federal  Claims  Number  03-0781V 

80.  Elizabeth  C;hatagnier  on  behalf  of  Michael 
Ragan.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0782V 

81.  Karen  Fountaine  on  behalf  of  James 
Fountaine.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-O783V 

82.  Gwendolyn  and  George  Staab  on  behalf 
of  Elijah  Henry  Staab.  Peoria.  Illinois. 
Court  of  Federal  Claims  Number  03-0784V 

83.  Jennifer  and  Ben  .Maglish  on  behalf  of 
Brendan  .Mdglish.  N'alparaiso,  Indiana. 
Court  of  Federal  Claims  Number  03-0787V 

84  Laura  and  Herbert  Rose  on  behalf  of  Jason 
Michael  Rose.  Richmond.  Virginia,  Court 
of  Federal  Claims  Number  03-0788V 

85.  Thomas  K.  Russo.  Winchester.  Virginia, 
Court  of  Federal  Claims  Number  03-0790V 

86  Sara  and  .Michael  Difucci  on  behalf  of 
.Amanda  Difucci.  Bala  Cvnwyd. 
Pennsylvania.  Court  of  Federal  Claims 
Number  03-0791 V 

87  Rosenila  and  Russell  Hlavac  on  behalf  of 
Hannah  Hlavac.  Jacksonville.  Florida, 
Court  of  Federal  Claims  Number  03-0792V 

88.  Susan  and  Joel  Kabala  on  behalf  of 
Camille  Kabala.  Omaha.  Nebraska.  Court  of 
Federal  Claims  Number  03-0797V 

89.  Ernest  Fischer.  Washington.  District  of 
Columbia.  Court  of  Federal  Claims  Number 
03-07g8V 

90.  Janet  and  Thomas  Baker  on  behalf  of 
Debra  Jean  Baker.  Pittsburgh, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0799V 

91.  Kim  and  Cory  Tenbrook  on  behalf  of 
Tyler  Tenbrook,  Decatur.  Texas,  Court  of 
Federal  Claims  Number  03-0803V 

92  Regina  and  Steve  Davis  on  behalf  of  Tyler 
Davis.  Decatur.  Texas.  Court  of  Federal 
Claims  Number  03-0804V 

93.  Srena  Petitt  on  behalf  of  Brennan  Petitt, 
Miami.  Florida.  Court  of  Federal  Claims 
Number  03-0806V 

94.  Kathv  and  Phil  Boriskie  on  behalf  of 
Matthew  Bonskie.  Miami.  Florida.  Court  of 
Federal  Claims  Number  03-0807V 

95.  Sharon  Jackson  on  behalf  of  Isaiah 
Jackson.  Miami.  Florida.  Court  of  Federal 
Claims  Number  03-0808V 

96.  Laura  C.  OBrien  on  behalf  of  Tyler 
O'Brien  Miami.  Florida.  Court  of  Federal 
Claims  Number  03-0809V 


97.  Wendy  Harnisher  on  behalf  of  Frank 
Hamisher.  Miami.  Florida.  Court  of  Federal 
Claims  Number  03-0810V 

98.  Cara  and  Todd  James  on  behalf  of  Donte 
Ferencz.  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-0811 V 

99.  Tamara  and  Dennis  Redman  on  behalf  of 
Nicholas  Redman,  Miami,  Florida,  Court  of 
Federal  Claims  Number  03-O812V 

100.  Rebecca  and  William  Grove  on  behalf  of 
Noah  Grove.  Miami,  Florida,  Court  of 
Federal  Claims  Number  03-081 3V 

101.  Luvenia  L.  Robertson  on  behalf  of  Mark 
J.  Blakes-Robertson.  Miami.  Florida.  Court 
of  Federal  Claims  Number  03-O814V 

102.  Hailey  E.  Smith  on  behalf  of  Kenny  Leon 
Dwy-er.  jr..  Miami,  Florida.  Court  of  Federal 
Claims  Number  03-081 5V 

103.  Shamia  Holyfield  on  behalf  of  Kahyll 
Holyfield,  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-0816V 

104.  Cynthia  and  Ronald  Hartman  on  behalf 
of  Trent  Hartman.  Jacksonville.  Florida. 
Court  of  Federal  Claims  Number  03-081 7V 

105.  Leyda  and  John  Cooksey  on  behalf  of 
Kate  Cooksey.  Jacksonville,  Florida.  Court 
of  Federal  Claims  Number  03-0818V 

106.  Janel  and  Kevin  Lamb  on  behalf  of 
Henry  Lamb.  Jacksonville.  Florida,  Court  of 
Federal  Claims  Number  03-08 19V 

107.  Robin  and  Roderick  Pearson  on  behalf 
of  Avery  Pearson,  Jacksonville,  Florida. 
Court  of  Federal  Claims  Number  03-0820V 

108.  Robin  and  Roderick  Pearson  on  behalf 
of  Marshall  Pearson.  Jacksonville.  Florida. 
Court  of  Federal  Claims  Number  03-0821V 

109.  Jill  Miranda  on  behalf  of  Isaac  Luis 
Miranda,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-0822V 

1 10.  Margaret  and  ,\ndrew  Fahey  on  behalf 
of  Zachary  Thomas  Fahey,  Tampa,  Florida, 
Court  of  Federal  Claims  I^umber  03-O824V 

111.  Margaret  and  Andrew  Fahey  on  behalf 
of  Joshua  Patrick  Fahey.  Tampa.  Florida. 
Court  of  Federal  Claims  Number  03-0825V 

112.  Tianna  Scott  on  behalf  of  Marcus  Scott, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0826V 

113.  Barbara  Fritz  on  behalf  of  Logan  Fritz, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-0827V 

1 14.  Karen  Foster  on  behalf  of  David  Foster. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0828V 

115.  Kimberly  Towa  on  behalf  of  Felix  Towa, 
Jr..  Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-0829V 

116.  Oliver  Thaxter  Harvey  on  behalf  of 
Marcus  Oliver  Harvey,  Miami,  Florida. 
Court  of  Federal  Claims  Number  03-0830V 

117.  Angela  Sexton  on  behalf  of  Jacob 
Sexton.  Miami.  Florida,  Court  of  Federal 
Claims  Number  03-O831V 

118.  Rosemary  Madison  on  behalf  of  Nizeal 
Madison.  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-0832V 

119.  Kerri  L.  Meyer  on  behalf  of  Samuel  D. 
Meyer,  Jr..  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-0833V 

120.  Lalonya  Margrave  on  behalf  of  Aaron 
Hargrave.  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-0834V 

121.  Sally  and  John  Marino  on  behalf  of 
Benjamin  J.  Marino.  New  York.  New  York. 
Court  of  Federal  Claims  Number  03-0835V 

122.  Diane  Puzio,  Tucson.  Arizona.  Court  of 
Federal  Claims  Number  03-0836V 


123.  Brenda  Morehead  on  behalf  of  Chance 
Morehead.  Cockevsville,  Mar\  land,  Court 
of  Federal  Claims  Number  rj-0837V 

124.  Eileen  and  Mark  Kassnt  r  on  behalf  of 
Mitchell  D.  Kassner.  Niskayoina.  New  York. 
Court  of  Federal  Claims  Number  03-0838V 

125.  Kimberly  Bolt  on  behalf  of  GeHad  R. 
Reader,  Springfield,  Illinois.  Court  of 
Federal  Claims  Number  03-O840V 

126.  Gregory  Seibt  on  behalf  of  Michael 
Seibt.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0841V 

127.  Claudia  and  Thomas  Quintana  on  behalf 
of  Cody  Quintana,  Greenfield  Center,  New 
York.  Court  of  Federal  Claims  Number  03- 
0843  V 

128.  Kimberly  Wente  on  behalf  of  Adam 
Wente,  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0844V 

129.  Philomena  Roche  on  behalf  of  John 
Roche.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-O845V 

130.  John  Betz  on  behalf  of  Daniel  Betz. 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-0846V 

131.  Anna  Giuffrida  on  behalf  of  Giovanna 
Giuffrida.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0847V 

132.  Nancy  Lleras  on  behalf  of  Felix 
Caraballo.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0848V 

133.  William  W.  Short.  IE  on  behalf  of 
William  W.  Short,  IV.  Boston, 
Massachusetts.  Court  of  Federal  Claims 
Number  03-0849V 

134.  Kathleen  Burke  on  behalf  of  Emma 
Burke.  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-O850V 

135.  Thomas  Dzomba  on  behalf  of  Helena 
Dzomba.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-085 IV 

136.  Catherine  Starr  on  behalf  of  Julianne 
Starr,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0852V 

137.  Julie  Sullivan  on  behalf  of  Darren 
Sullivan,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0853V 

138.  Michelle  and  Edward  Miller  on  behalf 
of  Jackson  Calhoun  Miller.  Dacula.  Georgia. 
Court  of  Federal  Claims  Number  03-O854V 

139.  Aslinur  and  Ozcan  Sirin  on  behalf  of 
Efecan  Sirin.  Bala  Cynvvyd.  Ptruisylvania, 
Court  of  Federal  Claims  Number  03-0857V 

140.  Amanda  Lee  on  behalf  of  Jacob  Lee,  Bala 
Cynv\Td.  Pennsylvania.  Court  of  Federal 
Claims  Number  03-0858V 

141.  Carolina  and  Marc  Blouin  on  behalf  of 
Eric  Blouin.  Bala  Cynwyd,  Pennsylvania, 
Court  of  Federal  Claims  Number  63-0859V 

142.  Corinda  Crowther  on  behalf  of  Max 
Crowther,  Bala  Cynv^d,  Pennsylvania. 
Court  of  Federal  Claims  Number  03-0860V 

143.  Terre  and  Kevin  Kroeger  on  behalf  of 
Christian  Kroeger.  Temecula.  California. 
Court  of  Federal  Claims  Number  03-0863V 

144.  Jean  Petani  on  behalf  of  Jonathan  Tyler 
Petani.  Dover.  New  Hampshire,  Court  of 
Federal  Claims  Number  03-0864V 

145.  Matthew  Neyens.  Vienna.  Virginia, 
Court  of  Federal  Claims  Number  03-0868V 

146.  Amy  Becker  on  behalf  of  Samuel  Becker. 
Dallas,  Texas,  Court  of  Federal  Claims 
Number  03-0869V 

147.  Lori  and  David  Gilmour  on.behalf  of 
Audrey  Gilmour,  Dallas,  Texas.  Court  of 
Federal  Claims  Number  03-0870V 
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148  Teresa  and  Dennis  Stuart  on  behalf  of 
Denise  Stuart.  Griffin.  Georgia.  Court  of 
Federal  Clainns  Number  0.3-0872V' 

\4^  Michele  Soto  and  Jesus  Rodriguez  on 
behalf  of  Alizaia  Rodriguez.  Deceased. 
Bethlehem.  Pennsvhania.  Court  of  Federal 
C;laims  Number  03-087:n' 

150  Michael  Kamaka  on  behalf  of  Michael 
C;aleb  kamaka.  Boston.  Massachusetts, 
Court  of  Federal  Claims  Number  03-O875V 

151.  Jackie  Phillips  on  behalf  of  William 
Phillips.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0876V 

1.S2.  Sherrv  and  Craig  Benke  on  behalf  of 
Abigail  Benke.  Deceased.  Boston. 
Massachusetts.  Court  of  Federal  Claims 
Number  ()3-0877V 

153.  kunberiy  and  Bernardo  Amenabar  on 
behalf  of  Alexander  Amenabar,  Vienna. 
Virginia.  Court  of  Federal  Claims  Number 
():j-0879V 

154.  Dawn  and  Bill  Taylor  on  behalf  of 
Brandon  Taylor,  Vienna.  Virginia.  Court  of 
Federal  Claims  Number  03-O880V 

155.  Charity  Teitsma,  Grand  Rapids. 
Michigan.  Court  of  Federal  Claims  Number 
03-088 IV 

156.  Joyce  and  Darrin  Ninness  on  behalf  of 
Emma  Ninness.  Concord,  New  Hampshire, 
Court  of  Federal  Claims  Number  03-O882V 

157.  Gordon  Hester  on  behalf  of  Phillip 
Hester.  Houston.  Te.xas.  Court  of  Federal 
Claims  Number  03-0883V 

158.  Tracy  Hill  on  behalf  of  Shaquella  Hill. 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-O884V 

159.  Oralee  Hollinglon  on  behalf  of  Cedric 
Hollington,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-O885V 

160.  Evelyn  Hoilis  on  behalf  of  Cordaro 
Hollis,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0886V 

161.  Stephanie  Hooper  on  behalf  of  Monique 
Hooper.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-0887V 

162.  Dana  Henderson  on  behalf  of  Jonas 
Henderson.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-O888V 

163.  Cynthia  Howie  on  behalf  of  Stephen 
Howie.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-O889V 

164.  Ada  Hudson  on  behalf  of  Timothv 
Hudson.  Houston.  Texas,  Court  of  Federal 
Claims  >iumbei  03-O890V 

165.  Angela  Huggins  on  behalf  of  John 
Muggins.  Houston.  Texas.  Court  of  Federal . 
Claims  Number  03-O891V 

166.  Cynthia  Jackson  on  behalf  of  Dale 
Jawauin  Jackson.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-0892V 

167  Tanger  Harris  on  behalf  of  Ivan  Harris, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-0893V 

168.  Sharon  Hartwell  on  behalf  of  Darius 
Hartwell.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0894V 

169.  Lawanda  Teague  on  behalf  of  Marquies 
Teague.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0895 

170.  .Angela  Street  on  behall  of  Christopher 
Street.  Houston,  Texas.  Court  of  Federal 
Claims  Number  ()3-0896V 

i:^  Janet  Strasser-King  on  behalf  of  Vontrey 
Strasser-King.  Houston.  Te.xas.  Court  of 
Federal  Claims  Number  03-O897V 


172.  Latonya  Taylor  on  behalf  of  Kiara 
Taylor.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O898V 

1 73.  Tammy  Stewart  on  behalf  of  Derron 
Stewart.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0899V 

174.  Blondie  Stewart  on  behalf  of  Joshua 
Stewart.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-O900V 

175.  Dayna  Slender  on  behalf  of  Cheyenne 
Slender.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-O901V 

176.  Joyce  Stamp-Garner  on  behalf  of 

■  Matthew  Stamp-Garner,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0902V 

1 77.  Letria  Spencer  on  behalf  of  Trevor 
Spencer,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O903V 

178.  DebraSowell  on  behalf  of  Jeremy 
Sowell,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0904V 

179.  Stephanie  Smith  on  behalf  of  Michael 
Jarrod  Siiiith,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-O905V 

180.  Paul  Smith  on  behalf  of  Sean  Smith, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  t)3-0906V 

181.  Irma  Slater  on  behalf  of  Shern  Slater, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  t)3-0907V 

182.  Michelle  Simmons  on  behalf  of  Aaron 
Simmoii$,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-0908V 

183.  Vonda  Sifford  on  behalf  of  KVVamane 
Sifford,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-O909V 

184.  Katrina  Sherrod  on  behalf  of  Travon 
Sherrod.jHouslon,  Texas,  Court  of  Federal 
Claims  Nlimber  03-0910V 

185.  Linda  (Young  on  behalf  of  Trayvon 
Young.  Houston.  Texas,  Court  of  Federal 
Claims  f^mber  03-091 IV 

186.  Glaster  Russell  on  behalf  of  Shaheem 
Russell,  Houston,  Texas,  Court  of  Federal 
Claims  NJumber  03-0912V 

187.  Glastet  Russell  on  behalf  of  Demarcus 
Russell,  Houston,  Texas,  Court  of  Federal 
Claims  Nbmber  03-0913V 

188.  Belindja  Russell  on  behalf  of  Aikerra 
Russell,  Houston.  Texas.  Court  of  Federal 
Claims  I^^mber  03-0914V 

189.  Georgette  Rush  on  behalf  of  TvTone 
Rush,  Hduston.  Texas.  Court  of  Federal 
Claims  Nlimber  0,3-091 5 V 

190.  Tommie  Rosier  on  behalf  of  Tommie 
Rosier.  Ffcuston,  Texas.  Court  of  Federal 
Claims  Njumber  03-O916V 

191.  Katheiine  Robinson  on  behalf  of  Joshua 
Robinsoil.  Houston,  Texas,  Court  of  Federal 
Claims  Niumber  03-091 7V 

192.  Suzettfe  and  Anthony  Robinson  on 
behalf  of  nonathan  Collin  Robinson. 
Houston jTexas,  Court  of  F'ederal  Claims 
Number  03-09 18V 

193.  Latanya  Robertsoa  on  behalf  of 
Christopker  Robertson,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-091 9V 

194.  Lyla  Roberson  on  behalf  of  Arthur 
Roberson,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O920V 

195.  Nicole  Richardson  on  behalf  of  Michael 
A.  Richardson.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-092 IV 

196.  Rivia  Rhodes  on  behalf  of  Nelson 
Rhodes,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O922V 


197.  Tracey  Renfro  on  behalf  of  .^ntonv 
Renfro.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0923V 

198.  Vicki  Walsh  on  behalf  of  Riley  Walsh, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-0924V 

199.  Pamela  Walker  on  behalf  of  Joshua 
Walker.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0925V 

200.  Heather  Vaughn  on  behalf  of  Zacharv 
Vaughn.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0926V 

201.  Vicki  Vanlandingham  on  behalf  of 
Anderson  X'anlandingham.  Houston. 
Texas.  Court  of  Federal  Claims  Number 
03-092 7V 

202.  Darlene  Upson  on  behalf  of  Terreance 
Upson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0928V 

203.  Teresa  Tucker  on  behalf  of  Cameron 
Tucker.  Houston.  Texas,  Court  of  Federal 
Claims  Number  0,3-0929V 

204.  Amber  Trimpe  on  behalf  of  Gabriel 
Trinipe.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0930V 

205.  Renee  Treadaway  on  behalf  of  Brandon 
Treadaway.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-O931V 

206.  Dana  Treadaway  on  behalf  of  Richard 
Treadaway.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0932V 

207.  Kim  Tizzard  on  behalf  of  Trevor 
Tizzard.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0933V 

208.  Tina  Thompson  on  behalf  of  Ramisha 
Natay  Thompson.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0934V 

209.  Tina  Thompson  on  behalf  of  Natisha 
Thompson.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-O935V 

210.  Tina  Thompson  on  behalf  of  Edward 
Thompson.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-O936V 

211.  Karen  Thomas  on  behalf  of  Anthony 
Thomas.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-O937V 

212.  Diane  Teasdell  on  behalf  of  Kalin 
Teasdell.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0938V 

213.  Rick  Sexton  on  behalf  of  Christopher 
Sexton.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0939V 

214*  Donna  Sawyer  on  behalf  of  Christopher 
Sawyer.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0940V 

215.  Ranthai  Sanders  on  behalf  of  Devin 
Sanders.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O941V 

216.  Kathenne  Sant:hez  on  behalf  of 
Johnathan  Sanchez.  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-0942V 

217.  Aileen  Sampson  on  behalf  of 
Beandescent  Sampson.  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-0943V 

218.  Carroll  Bumgarner  on  behalf  of  Lacey 
Bumgarner.  Houston.  Texas.  Court  of 
Federal  Cldiras  Number  03-0944V 

219.  Tamiqua  Bryson  on  behalf  of  Eric 
Br\son.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0945V 

220.  Tammv  Brown  on  behalf  of  Cedric 
Brown.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0946V 

221.  Sharmaine  Brown  on  behalf  of  Ravmond 
Brown.  Houston.  Te.xas.  Court  of  Federal 
Claims  Number  03-0947V 


Federal  Register/ Vol.  68.  No.  215 ,' Thursday,  Noveniber  6, 


1003  ,  Not  ires 


62817 


222.  Pamela  Brown  on  behalf  of  Dennis 
Brown.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O948V 

223.  Felicia  Brown  on  behalf  of  Terrell 
Brown.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-0949V 

224.  Bernestine  Brown  on  behalf  of  Charles 
Brown,  Jr,.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0950V 

225.  Donald  BrooLs  on  behalf  of  Chastity 
Brooks.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-095 IV 

226.  Latricia  Brisco  on  behalf  of  lammie 
Brisco.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0952V 

227.  Latncia  Brisco  on  behalf  of  Atia  Brisco. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-O953V 

228.  Rimma  Brandin  on  behalf  of  Ariel 
Brandin.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0954V 

229.  Cindy  Bramblett  on  behalf  of  Tristan 
Bramblett.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-O955\' 

230.  Patricia  Boyette  on  behalf  of  Wade 
Boyette.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O956V 

231.  Deborah  Bowman  on  behalf  of  Antwjin 
Bowman.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03HD957V 

232.  Mary  Bowes  on  behalf  of  lohn  Henry 
Bowes.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O958V 

233.  Rhonda  Boucher  on  behalf  of  Jason 
Boucher.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0959V 

234.  Subrene  Blow  on  behalf  of  Jordan  Blow. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-O960V 

235.  Tonya  Blackman  on  behalf  of  Michael 
Blackman.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-096 IV 

236.  Charlotte  Bess  on  behalf  of  Octravious 
Bess.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0962V 

237.  Tonya  Atchison  on  behalf  of  Kenneth 
Atchison.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0963V 

238.  Tara  Anderson  on  behalf  of  Stephen 
Anderson.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-0964V 

239.  Linda  Allen  on  behalf  of  Charles  Allen, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-O965V 

240.  Susan  .^bruzzino  on  behalf  of  Conner 
.\bruzzino.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-0966V 

241.  Margaret  Aulry  on  behalf  of  Jonathan 
Autry.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0967V 

242.  lessica  Batts  on  behalf  of  Codv  Batts. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-0968V 

243.  Carolyn  Bautista  on  behalf  of  [uan 
Bautista,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0969V 

244.  Amber  Bennett  on  behalf  of  Brenden 
Bennett.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O970V 

245.  .^rleatrice  Burroughs  on  behalf  of 
Richards  Burroughs.  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-0971 V 

246.  Tonya  Burnett  on  behalf  of  Taeyon 
Burnett,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-O972V 


247.  Kristy  Butler  on  behalf  of  Christopher 
Butler.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O973V 

248.  Dana  Butts  on  behalf  of  Christopher 
Butts.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0974V 

249.  Leona  Calkins  on  behalf  of  Cindy 
Calkins.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-0975V 

250.  Sarah  Canipe  on  behalf  of  Timothy 
Canipe,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0976V 

251.  Candace  Capo  on  behalf  of  Ryan  Capo, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-0977V 

252.  Laura  Carpenter  on  behalf  of  Tyler 
Carpenter,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-O978V 

253.  Michelle  Carr  on  behalf  of  Jacob  Carr. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-0979V 

254.  Jeanne  Carter  on  behalf  of  William 
Carter.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0980V 

255.  Christie  Barnes  on  behalf  of  Montay 
Barnes,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0981V 

256.  Kim  Barnes  on  behalf  of  Joseph  Barnes. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-0982V 

257.  Joe  Cash.  Jr.  on  behalf  of  [oshua  Cash. 
Jr..  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0983V 

258.  Rosalyn  Catchings  on  behalf  of 
Christopher  Catchings,  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-0984V 

259.  Norma  Gates  on  behalf  of  Joshua  Gates. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-0985V 

260.  Jane  Chapman  on  behalf  of  Allan 
Chapman.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-0986V 

261.  Barbara  Ghastain  on  behalf  of  William 
A.  Chastain,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0987V 

262.  Rosalind  Cleveland  on  behalf  of  Tiara 
Cleveland.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-0988V 

263.  Mary  Collier  on  behalf  of  Jalarryic 
Collier.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0989V 

264.  Phillie  Move  on  behalf  of  Trevor  Move. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-O990V 

265.  Courtney  Morrison  on  behalf  of  Hunter 
Morrison.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0991 V 

266.  Nakta  Morgan  on  behalf  of  Markeise 
Morgan.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0992V 

267.  Shannon  Moore  on  behalf  of  Tevin 
Moore.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O993V 

268.  Kimberly  Moore  on  behalf  of  Aaron 
Moore.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-O994V 

269.  Gloria  Moore  on  behalf  of  Devin  Moore. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-O995V 

270.  Christina  Moore  on  behalf  of  Wayne  A. 
Moore.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0996V 

271.  Steve  Miller  on  behalf  of  Ryan  Miller. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-O997V 


272.  Cindy  Miller  on  behalf  of  Alexander 
Miller.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-0998V 

273.  Robin  Middleton  on  behalf  of  Carl 
Middleton.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-0999V 

274.  Julia  Michael  on  behalf  of  TyTese 
Michael.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 OOOV 

275.  Tradisha  Reid  on  behalf  of  Tanisha  Reid. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-lOOlV 

276.  Carolina  Nogal  on  behalf  of  Jose  Nogal. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1 002  V 

277.  Brenda  Myers  on  behalf  of  Elijah  Myers. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 003V 

278.  George  Mullen  on  behalf  of  Morgan 
Mullen.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1004V 

279.  Gina  Mull  on  behalf  of  lovanny  Mull, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1 005V 

280.  Emily  Comer  on  behalf  of  Nicholas 
Comer,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1006V 

281.  Virginia  Covington  on  behalf  of 
Christopher  Covington.  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1 007\' 

282.  Beth  Coward  on  behalf  of  Tyler  K. 
Coward.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1008V 

283.  Paula  Craig  on  behalf  of  Keisha  Craig. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1009V 

284.  Jill  Czysz  on  behalf  of  McKenzie  Czysz, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-lOlOV 

285.  Veronica  Daniel  on  behalf  of  Devon 
Daniel.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-101 IV 

286.  Veronica  Daniel  on  behalf  of  lamone 
Daniel.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1012V 

287.  Catina  Davis  on  behalf  of  Jamar  Davis. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1013V 

288.  Moniques  Davis  on  behalf  of  Corey 
Davis.  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1014V 

289.  Shannel  Davis  on  behalf  of  Gerald  Davis. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1015V 

290.  Teresa  Delaughter  on  behalf  of  Michael 
Delaughter,  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1016V 

291.  Beverly  Dexter  on  behalf  of  Janay 
Dexter,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1017V 

292.  Denica  Dickens  on  behalf  of  Devonte 
Dickens.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1018V 

293.  Angela  Douglas  on  behalf  of  Ralesha 
Douglas.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1019V 

294.  lona  Drake  on  behalf  of  Sterling  Drake, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1020V 

295.  Julie  Drayton  on  behalf  of  Janarvis 
Drayton,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1021V 

296.  Elaine  Duke  on  behalf  of  Charleigh 
Duke,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1022V 
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297.  Alexis  Dunbar  on  behalf  of  Christian 
Dunbar,  Houston.  Texas,  Court  of  Federal 
Claims  Number  0.')-1023V 

298.  Desiree  Dupree  on  behalf  of  Dante 
Dupree.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1024V 

299.  Shelley  Dwyer  on  behalf  of  Gary  Dean 
Dwyer.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03- 1025V 

300  Marv  Eakes  on  behalf  of  Michael  Eakes, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1026V 

301  Robert  Eddington  on  behalf  of  Robert 
Eddington.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1027V 

302.  Sherronda  Edge  on  behalf  of  Victor 
Edge.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1028V 

303.  Mary  Edwards  on  behalf  of  Annette 
Edwards.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1029V 

304.  lessica  Evans  on  behalf  of  Wesley  Evans, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  n3-1030V 

305.  Lon  Ellis  on  behalf  of  Jeremy  Ellis. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1031V 

306.  Mildred  Flora  on  behalf  of  Ashley  Flora, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 032V 

307  Debrti  Fisher  on  behalf  of  Bo  Fisher. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  O.i-1 033V 

308  Judy  Findlay  on  behalf  of  Shaquan 
Findlay,  Houston,  Texas,  Court  of  Federal 
Claims  Number  D3-1034V 

309.  Frannis  Flynn  on  behalf  of  Casey  Flynn. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1035V 

310.  Christv  Michael  on  behalf  of  Conner 
Miciiael.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 036V 

311.  leni  Merritt  on  behalf  of  Coleman 
Merritt.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1037V 

312.  Sharon  Melvin  on  behalf  of  Ashlyn 
Melvin.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1038V 

313.  Queen  Melvin  on  behalf  of  Braella 
Melvin.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 039V 

314.  Fannie  Means  on  behalf  of  Kenneth  C. 
Means.  Houston,  Texas,  Court  of  Federal 
Claim';  .Number  03-1040V 

315  Dennis  McMahan  on  behalf  of  Miles 
McMahan,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1041V 

316.  Tracy  McLeod  on  behalf  of  Jacqueline 
McLeod.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1042V 

317.  Angela  McKinstry  on  behalf  of 
Christpoher  McKinstry.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 043  V 

318.  Sylvia  Pope  on  behalf  of  Jonathan  Pope. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1044V 

319.  Susan  Pineda  on  behalf  of  Austin 
Pineda.  Houston.  Texas.  Court  of  Federal 
Claims  Number  0.3- 1045V 

320.  Karen  Pierwola  on  behalf  of  Korie 
Pierwola.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1046V 

321.  Rachelle  Phillips  on  behalf  of  Terrica 
Phillips  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1047V 


:i22.  Joe  Phillips  on  behalf  of  Tori  Phillips, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03- 1048V 

323.  Sheila  Perrigan  on  behalf  of  Jamel 
Perrigan,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1 049V 

324.  Sheila  Perrigan  on  behalf  of  James 
Perrigan,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1050V 

325.  Brenda  Payne  on  behalf  of  Kenneth 
Brandon  Payne.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1051V 

326.  Lolita  Parker  on  behalf  of  Mychael 
Parker,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1052V 

327.  Terry  Owenby  on  behalf  of  Alicia 
Owenby,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1053V 

328.  Michelle  Okafor  on  behalf  of  Kareem 
Okafor,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1054V 

329.  Benita  Odom  on  behalf  of  Jamie  Odom, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1055V 

330.  Stephanie  Norwood  on  behalf  of  Cecily 
Norwood.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1056V 

331.  Jeffrey  Foster  on  behalf  of  Victoria 
Foster.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1057V 

332.  Jennifer  Fox  on  behalf  of  Elizabeth  Fox, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 058V 

333.  Jennifer  Fox  on  behalf  of  Morgan  Fox, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1059V 

334.  Teresa  Frix  on  behalf  of  Megan  Frix, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-1060V 

335.  June  and  Ron  Gamett  on  behalf  of 
Pavi'elle  Gamett,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1061V 

336.  Kima  Garten  on  behalf  of  Aaron  Garten, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1062V 

337.  Catherine  Glenn  on  behalf  of  Marvetta 
Glenn.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 063V 

338.  Willi»Glenn  on  behalf  of  Joshua  Glenn. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1064V 

339.  Sylvia  Golden  on  behalf  of  Garfield 
Golden,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1065V 

340.  Dwayae  Gore  on  behalf  of  Joshua  Gore, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1066V 

341.  James  Gossett  on  behalf  of  Ryan  Gossett, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1067V 

342.  Rebecca  Graham  on  behalf  of 
Christopher  Graham,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1068V 

343.  Goldia  Green  on  behalf  of  Rodney 
Green,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-106'9V 

344.  Anastasia  Greene  on  behalf  of  Tevin 
Greene.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1070V 

345.  Crystal  and  Douglas  Greer  on  behalf  of 
Douglass  Adam  Greer.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1071 V 

346.  Carol  Griffin  on  behalf  of  Dia-Jah  Griffin, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1072V 


347.  Melinda  Ham  on  behalf  of  Lloyd  Ham, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1073V 

348.  Tanger  Harris  on  behalf  of  Ethan  Harris, 
Houston.  Texas,  Coiu-t  of  Federal  Claims 
Number  03-1074V 

.349.  Juanetha  Young  on  behalf  of  Nicholas 
Young.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 075V 

350.  Terry  Yates  on  behalf  of  Lamar  Yates, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1076V 

351.  Joyce  Reed  on  behalf  of  Matthew  Reed, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1077V 

352.  Meredith  Redmon  on  behalf  of  GaWn 
Redmon.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1078V 

353.  Clarinda  Raysor  on  behalf  of  Justin 
Raysor.  Houston.  Texas,  Court  of  Federal 
Claims  Number  02-1 079V 

354.  Nicole  Rainey  on  behalf  of  Elinta 
Rainey.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1080V 

355.  Jacqueline  Purcell  on  behalf  of 
Zacheriah  Purcell.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1081 V 

356.  Teresa  Pringle  on  behalf  of  Tyler 

'  Pringle.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1082V 

357.  Sharron  Pridgen  on  behalf  of  Kevin 
Pridgen.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1083V 

358.  Conlressa  Porter  on  behalf  of  Dedrick 
Porter.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 084V 

359.  Elouise  Jackson-Montgomery  on  behalf 
of  Jeremy  Jackson-Montgomery.  Houston, 
Texas.  Court  of  Federal  Claims  Number 
03-1085V 

360.  Christy  Jameson  on  behalf  of  Isaiah 
Jameson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1086V 

361.  Tanya  Jefferson  on  behalf  of  Elle 
Jefferson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1087V 

362.  Harry  Johnson  on  behalf  of  Terence  A. 
Johnson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1088V 

363.  Cynthia  Johnson  on  behalf  of  Kerrie  Ann 
Lee  Johnson.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 089V 

364.  Cynthia  Johnson  on  behalf  of  Katelyn 
Joy  Johnson,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03- 1090V 

365.  Lula  Joe  on  behalf  of  Shanita  Joe, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1091 V 

366.  Janet  Martin  on  behalf  of  Justin  Martin, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1092V 

367.  James  Martin  on  behalf  of  James  Martin, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  0,3-1093V 

368.  Porsha  Mason  on  behalf  of  Trevon 
Mason.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1094V 

369.  Latoya  Mason  on  behalf  of  Henry 
Thomas  Mason.  Jr..  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-1095V 

370.  Kimberly  Martin  on  behalf  of  Yahtavion 
N.  Martin.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1096V 

371 .  Paula  Maye  on  behalf  of  Claudius  Maye, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1097V 
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372.  Lisae  Matufina  on  behalf  of  Rebecca 
Matiitina.  Houston.  Texas.  Courl  of  Federal 
Claims  Number  0."!- 1098V 

373.  Alaine  Mathis  on  behalf  of  Bibbie 
Mathis.  Houston.  Te.xas.  Court  of  Federal 
Claims  Number  03-1 099\' 

374.  Monica  McCracken  on  behalf  of  Austin 
McCracken.  Houston.  Texas.  Court  of 
Federal  Claims  Number  0,3-llOOV 

375.  Eva  McCoy  on  behalf  of  Corwin  McCoy, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-llOlV 

376.  Russell  McCollin  on  behalf  of  Kevin 
Ruddell  McCollin.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1 102V 

377.  Janice  McCiendon  on  behalf  of  Curtis 
McClendon.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 103V 

378.  Kathleen  McKay  on  behalf  of  Rvan 
McKay.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1104V 

379.  Coretta  Mckenzie  on  behalf  of  Khalid 
McKenzie.  Houston.  Texas.  Court  of 
Federal  Claims  .Number  03-1 105V 

380.  James  McKenzie  on  behalf  of  Jahmezz 
McKenzie,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1 106V 

381.  James  McKenzie  on  behalf  of  Jahrell 
McKenzie.  Houston.  7  exas.  Court  of 
Federal  Claims  Number  0.3-1 107V 

382.  James  McKenzie  on  behalf  of  lahnia 
McKenzie.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 108V 

383.  lames  McKenzie  on  behalf  of  Tavaijah 
McKenzie.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-11 09V 

384.  Karen  Light  on  behalf  of  Derek  Light. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 11 OV 

385  Louise  Lettellier  on  behalf  of  Jacob 
Lettellier.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-llllV 

386  Virginia  Leake  on  behalf  of  Luciano 
Leake,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 112V 

387,  Geraldine  Lawrence  on  behalf  of  Randy 
Lawrence,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 113V 

388,  Janice  LowTy  on  behalf  of  Tevin  Lowry. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 114V 

389,  Margaret  Lovick  on  behalf  of  Timothv 
Lovick.  Houston.  Texas,  Court  of  Federal 
Claims  Number  0,3-1 11 5V 

390  Bemadette  Love  on  behalf  of  Scott 
Brandon  Love,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03- 11 16V 

391,  Bernadettc  Love  on  behalf  of  Galvin 
Brian  Love,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 117V 

392,  Dorothy  Lott  on  behalf  of  Kimberlv  Lott, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 118V 

393,  Carmen  Lovsey  on  behalf  of  Erica 
Lovsey,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 11 9\' 

394,  Rebecca  Johnson  on  behalf  of  Mitchell 
Johnson,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 120V 

395,  Malaika  Johnson  on  behalf  of  Brandon 
Johnson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 121V 

396,  Gwen  Kirkpatrick  on  behalf  of  Cassidv 
Kirkpatrick,  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1 122V 


397.  Orlene  Knotts  on  behalf  of  Wesley  S. 
Knotts.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 123V 

398.  Charlene  Kiser  on  behalf  of  Brandon 
Kiser.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 124V 

399.  Melissa  Littlejohn  on  behalf  of  Joshua 
Littlejohn,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 125V 

400.  Donna  Jones  on  behalf  of  Chipper  Jones, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 126V 

401.  Chastity  Jones  on  behalf  of  Chestun 
Jones,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 127V 

402.  Wanda  Johnson  on  behalf  of  Jakeima 
Johnson,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 128V 

403.  Stephanie  King  on  behalf  of  Damesha 
King,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1 129V 

404.  Jacquelina  Jones  on  behalf  of  Jhamichael 
Jones,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 130V 

405.  Florence  Jones  on  behalf  of  Devron 
Jones,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 131V 

406.  Maher  Yasin  on  behalf  of  Ibrahim  Yasin, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1 132V 

407.  Maher  Yasin  on  behalf  of  Anas  Yasin. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 133V 

408.  Jackie  Wood  on  behalf  of  Ja'Kennen 
Wood,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1 134V 

409.  Kelly  Wingate  on  behalf  of  David 
Wingate.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 135V 

410.  Veronica  Wilson  on  behalf  of  Jamique 
Wilson.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 136V 

411.  Shirelyn  Williams  on  behalf  of  Tyler 
Williams.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 137V 

412.  Deborah  Williams  on  behalf  of  Elizabeth 
Williams.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 138V 

413.  CvTithia  Williams  on  behalf  of  Quindon 
Williams.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1139V 

414.  Cordell  Williams  on  behalf  of  Rajuan 
Williams.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1  MOV 

415.  Martha  White  on  behalf  of  Thomas 
White.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 141 V 

416.  Dorine  West  on  behalf  of  Alishaq  West, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1 142V 

417.  Cosellars  Weeks  on  behalf  of  Elizabeth 
Weeks,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 143V 

418.  Jacqueline  Weathersby  on  behalf  of 
Quinton  Weathersby,  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1 144  V' 

419.  Tonya  Washington  on  behalf  of 
Demetrius  Washington,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 145V 

420  Dawn  Warncok  on  behalf  of  Grant 
Warncok  Houston.  Texas  Court  of  Federal 
Claims  Number  03-1 146V 

421  Miranda  Walton  on  behalf  of  Reginald 
Walton,  Houston,  Texas  Court  of  Federal 
Claims  Number  03-1147V 


422.  .Andrea  and  Robert  Clark  on  behalf  of 
Jathan  Clark,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 148V 

423.  Angela  Londy  on  behalf  of  Jarel  Londy. 
Great  Neck,  New  York.  Court  of  Federal 
Claims  Number  03-1 149V 

424.  Michelle  and  Richard  Steinweg  on 
behalf  of  Mason  Steinweg,  Sarasota, 
Florida,  Court  of  Federal  Claims  Number 
03-1 150V 

425.  Alice  and  Matthew  King  on  behalf  of 
Matthew  King,  Melbourne.  Florida,  Court 
of  Federal  Claims  Number  03-1 151V 

426.  Joanne  and  Dale  Wood  on  behalf  of 
Richard  Wood.  Dallas.  Texas,  Court  of 
Federal  Claims  Number  03-1 152V 

427.  Mary  Ferguson  on  behalf  of  Da\id 
Patrick  Bradford.  Tyler,  Texas.  Court  of 
Federal  Claims  Number  03-1 153V 

428.  Janice  and  Scott  Moss  on  behalf  of 
Amber  Moss.  New  Orleans,  Lousiana, 
Court  of  Federal  Claims  Number  03-1 1 54V 

429.  Jessica  Hernandez-King  and  Henry  King 
on  behalf  of  Jesse  JeremiaJb  King.  Brooklyn. 
New  York,  Court  of  Federal  Claims 
Number  03-1 156V 

430.  Dora  Lucas  on  behalf  of  Amanda  Lucas. 
Jackson.  Mississippi,  Court  of  Federal 
Claims  Number  03-1 159V 

431.  Debra  and  Steve  Brow  on  behalf  of 
Savannah  Rose  Brow.  Worcester, 
Massachusetts,  Court  of  Federal  Claims 
Number  03-1 160V 

432.  Lisa  and  James  Watt  on  behalf  of 
Nicholas  James  Watt.  Boston, 
Massachusetts.  Court  of  Federal  Claims 
Number  03-1 161V 

433.  Sandy  and  Ben  Rippetoe  on  behalf  of 
Wade  Rippetoe.  Vienna.  Virginia.  Court  of 
Federal  Claims  Number  03-1 162V 

434.  Alan  Moses  on  behalf  of  DarryO  Moses, 
Vienna.  Virginia,  Court  of  Federal  Claims 
Number  03-1 163V 

435.  Christina  Cline  on  behalf  of  Kyle  D. 
Cline,  Deceased.  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-1 164V 

436.  William  Slusher  on  behalf  of  Codv 
Slusher.  Montgomer>-.  Alabama,  Court  of 
Federal  Claims  Number  03-1 165V 

437.  Laura  Hewiston  and  Dan  Hollenbeck  on 
behalf  of  Joshua  Hollenbeck,  Dallas.  Texas. 
Court  of  Federal  Claims  Number  03-1 166V 

438.  Thelma  Reyes-Richard  on  behalf  of 
Collin  Richard.  Dallas.  Texas.  Court  of 
Federal  Claims  Number  03-1 167V 

439.  Pnina  and  Steve  Batogower  on  behalf  of 
David  Paul  Batogower.  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1 168V 

440.  Stephanie  Christian  on  behalf  of  Dylan 
Christian,  Green  Valley.  Nevada,  Court  of 
Federal  Claims  Number  03-1 169V 

441.  Robin  and  Glen  Clark  on  behalf  of 
George  Marshall  Clark,  Alexandria. 
Virginia,  Court  of  Federal  Claims  Number 
03-1 173V 

442.  Natalie  Murphy  on  behalf  of  Connor  D. 
Murphy,  North  Augusta.  South  Carolina. 
Court  of  Federal  Claims  Number  03-11 74  V 

443.  Kathy  and  Greg  Musik  on  behalf  of 
Gregory  Cade  Musik.  Dallas.  Texas,  Court 
of  Federal  Claims  Number  03-1 1 75V 

444.  John  Steven  Richey  on  behalf  of 
Nicholas  Richey.  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-1 176V 

445  Lauralee  O'Brien  on  behalf  of  Chnstian 
O'Brien,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 177V 
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446  Amy  Springer  on  behalf  of  Chase  Young, 
Boston,  \lassaciiusetts,  Court  of  Federal 
Claims  Number  03-11 78V 

447.  Kerry  Kiloski  on  behalf  of  Evan  Bacon, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-1179V 

448.  Marcus  McCoy  on  behalf  of  Matthew 
McCoy.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 180V 

449.  Dawn  Gibson  on  behalf  of  Carissa 
Gibson.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 181V 

450.  Laura  Nealey  on  behalf  of  Phillip 
Nealey.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-n82V 

451.  Nancy  D'Erasmo  on  behalf  of  Alexander 
D'Erasmo.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 183V 

452.  Roxanne  Barnett  on  behalf  of  Brandon 
Barnett.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1184V 

453.  Wayne  Rogers  on  behalf  of  Rylan  Rogers, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1 185V 

454.  Scott  Wiles  on  behalf  of  Rutger  Wiles, 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-11 86V 

455.  Jennifer  Damian  on  behalf  of  Liam  Kai 
Viruleg.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 187V 

456.  Brenda  Steele  on  behalf  of  Mason  Steele, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1 188V 

457.  Eunice  Aguwa  on  behalf  of  Chineyeze 
Aguwa.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 189V 

458.  Evelyn  Ain  on  behalf  of  Matthew  Ain, 
Great  Neck.  New  York.Court  of  Federal 
Claims  Number  03-n90V 

459.  April  and  Bill  Parcells  on  behalf  of 
MacKenzie  Parcells.  Wichita  Falls.  Texas 
Court  of  Federal  Claims  Number  03-1 192V 

460.  Leah  and  Andrew  McCormack  on  behalf 
of  Ian  Z.  McCormack.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1193V 

461  Heather  and  Robert  Hanson  on  behalf  of 
Brendan  Hanson.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 194V 

462.  Gavle  McDaniel  on  behalf  of  Matthew 
M.  McDaniel.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 195V 

463.  Charlita  Mt.Pheeters  and  James 
McCartney  on  behalf  of  Hugh  J.  McCartney, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 196V 

464.  Sonya  and  Matt  Maini  on  behalf  of 
Alisha  Maini.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 197V 

465.  Michelle  Rice  on  behalf  of  Tyler  Kinser, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-1 198V 

466.  lulie  and  Philip  Foster  on  behalf  of  Luke 
W.  Foster,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 199V 

467  Kimberly  and  Theodore  Stapinski  behalf 
of  Matthew  S  Stapinski,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 200V 

468.  Darwin  Shaw  on  behalf  of  Gena  Shaw. 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1 201V 

469.  Maria  and  Timothy  Dwyer  on  behalf  of 
CoUn  R.  Dwyer.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1 202V 

470.  Lourdes  and  Eric  Cravello  on  behalf  of 
Tristan  Cravello,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1203V 


471.  Diane  and  Richard  Brown  on  behalf  of 
Roman  Brown.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1204V 

472.  Mika  Bradford  on  behalf  of  Jeffrey  T. 
Williams.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 205V 

473.  Mika  Bradford  on  behalf  of  Jacob  R. 
Williams.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1206V 

474.  Cynthia  and  Mitchell  Kelley  on  behalf 
of  Phillip  M.  Kelley,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1207V 

475.  Jennifer  and  Paul  Greening  on  behalf  of 
Courtoey  S.  Greening,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 208V 

476.  Lisa  and  Gary  Sostack  on  behalf  of  Scott 
Sostack.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 209V 

477.  Geiri  and  John  McGaha  on  behalf  of 
Zachary  McGaha.  Houston,  Texas,Court  of 
Federal  Claims  Number  03-1210V 

478.  Joey  Baker  on  behalf  of  David  Baker, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-121 IV 

479.  Lisa  and  Gary  Sostack  on  behalf  of  Scott 
Sostack,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 2 12V 

480.  Lyhn  Tran  on  behalf  of  Zachary  Hoang, 
Chicago,  Illinois,  Court  of  Federal  Claims 
Number  03-1213V 

481.  Suzette  and  Christopher  Parish  on 
behalf  of  Stefan  Christopher  Parish, 
Edmonds,  Washington,  Court  of  Federal 
Claims  Number  03-1217V 

482.  Dana  and  Ryan  Keen  on  behalf  of, 
Austin  Lee  Miletich,  Porter  County. 
Indiana,  Court  of  Federal  Claims  Number 
03-1218V  . 

483.  Leslie  and  Donald  Trone  on  behalf  of 
Abigail  Marie  Trone.  Saint  Paul. 
Minnesota,  Court  of  Federal  Claims 
Number  03-1219V 

484.  Tammy  and  Charles  Willard  on  behalf 
of  Logan  Michael  Willard,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 220V 

485.  Linda  Cox  on  behalf  of  Brett  Cox, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1221V 

486.  Tonya  Skuse  on  behalf  of  Joseph  Skuse, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1222V 

487.  Leeann  Whiffen  on  behalf  of  Clay 
Whiffen,  Boston,  Massachusetts  Court  of 
Federal  Claims  Number  03-1 223V 

488.  Theresa  Black  on  behalf  of  Angelica 
Black.  Vienna,  Virginia  Court  of  Federal 
Claims  Number  03-1 224V 

489.  Robert  Romines  on  behalf  of  Ethan 
Taylor  Romines,  Tyler,  Texas  Court  of 
Federal  Claims  Number  03-1225V 

490.  Barry  Grimes  on  behalf  of  Isaac  Mitchell 
Grimes.  Tyler.  Texas  Court  of  Federal 
Claims  Number  03-1226V 

491.  Donna  and  John  Gushue  on  behalf  of 
John  Gushue,  Abington,  Pennsylvania 
Court  of  Federal  Claims  Number  03-1 228V 

492.  Donna  and  Aaron  Arndt  on  behalf  of, 
Austin  Amdt,  Buford,  Georgia  Court  of 
Federal  Claims  Number  03-1230V 

493.  Kristen  Ah  Yek  on  behalf  of  Priscilla  Ah 
Yek,  Portland,  Oregon  Court  of  Federal 
Claims  Number  03-1231V 

494.  Devang  Vyas  on  behalf  of  Aditya  Vyas 
Portland.  Oregon,  Court  of  Federal  Claims 
Number  03-1232V 

495.  Sarah  Michelle  Livingston -Adams  on 
behalf  of  Julia  Lyons  Livingston-Adams 


Portland.  Oregon.  Court  of  Federal  Claims 
Number  03-1233V 

496.  Tina  and  Daron  Swafford  on  behalf  of 
Joey  Swafford.  Austin,  Texas.  Court  of 
Federal  Claims  Number  03-1 234V 

497.  Mache  and  Kevin  Liu  on  behalf  of 
Nicholas  Liu.  Austin.  Texas,  Court  of 
Federal  Claims  Number  03-1 235V 

498.  Heidi  and  Peter  Carabine  on  behalf  of 
Collin  Carabine.  Austin.  Texas.  Court  of 
Federal  Claims  Number  03-1 236V 

499.  Laurie  and  Leslie  Young  on  behalf  of 
Leslie  Martin  Young,  .'\ustin,  Texas,  Court 
of  Federal  Claims  Number  03-1 237V 

500.  Darla  and  Ron  Russak  on  behalf  of 
Jordan  Russak.  Austin.  Texas,  Court  of 
Federal  Claims  Number  03-1 238V 

501.  Barbara  Revis  on  behalf  of  Jerry  D.  Revis, 
Alexandria.  Virginia.  Court  of  Federal 
Claims  Number  0.3-1241V 

502.  Jodi  and  Joseph  Mercado  on  behalf  of 
Anthony  Mercado,  Turnersville,  New 
Jersey.  Court  of  Federal  Claims  Number 
03-l'243V 

503.  Mary  and  Salim  Hreish  on  behalf  of 
Yousef  Hreish,  Macon,  Georgia,  Court  of 
Federal  Claims  Number  03-1244V 

504.  Kelly  and  Richard  Kerns  on  behalf  of 
Kaylee  A.  Kerns.  Lake  Success.  New  York. 
Court  of  Federal  Claims  Number  03-1 248V 

505.  Sue  and  Joe  Elia  on  behalf  of  Rita 
Emanuel  Elia.  Dallas.  Texas,  Court  of 
Federal  Claims  Number  03-1 249V 

506.  Ellen  and  Steven  Brandel  on  behalf  of 
Michelle  Brandel.  Lake  Success,  New  York, 
Court  of  Federal  Claims  Number  03-1 250V 

507.  Maribel  Ramos  and  Nelson  Almanzar  on 
behalf  of  Justin  Almanzar.  Lake  Success. 
New  York.  Court  of  Federal  Claims 
Number  03-1251V 

508  Stacy  Miller  on  behalf  of  .\rgie  Miller, 
Boston.  ^'IassachusHtts.  Court  of  Federal 
Claims  Number  03-1 252V 

500.  Elizabeth  Carper  on  behalf  of  Samantha 
Carper.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1253V 

510.  Sharon  Berlin  on  behalf  of  Benjamin 
Berlin.  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 254V 

511.  Darla  Anderson  on  behalf  of  Micaiah 
Anderson.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1256V 

512.  Lisa  Berrier  on  behalf  of  Nicholas 
Berrier.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 257V 

513.  Aurora  Smith  on  behalf  of  Jeffrey 
Palmieri.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1258V 

514.  Jennifer  Long  on  behalf  of  Colin  Long, 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-1 259V 

515.  Minerva  Reyes  on  behalf  of  Taylor 
Reyes.  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 260V 

516.  Wendy  Parker  on  behalf  of  Ryen  Hagen, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1261V 

517.  Carolyn  Smith  on  behalf  of  Richard 
Smith.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 262V 

518.  Kim  Osboume  on  behalf  of  Clinton  Leon 
Garrison,  III,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 263V 

519.  Angelee  and  Patrick  Murphy  on  behalf 
of  Justin  Ray  Murphy.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1264V 
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520.  Nelly  and  Edgar  Munoz  on  behalf  of 
Krista  Munoz,  Oceanside.  New  York,  Court 
of  Federal  Claims  Number  03-1 265V 

521.  Patricia  and  Gregory  desGroseilliers.  on 
behalf  of  Robert  Gregory  desGroseilliers. 
Christiana.  Delaware.  Court  of  Federal 
Claims  Number  03-1 266V 

522.  Diana  and  Thomas  Jacobs  on  behalf  of 
Steven  Christopher  )acobs.  Williamstown, 
New  Jersey.  Court  of  Federal  Claims 
Number  03-1 267V 

523.  Darlene  and  Gardy  Theodore  on  behalf 
of  Patrick  Theodore,  Middletown, 
Connecticut,  Court  of  Federal  Claims 
Number  03-1 268V 

524.  Dawn  and  Michael  Nardi  on  behalf  of 
Gia  Stella  Nardi.  Haddonfield.  New  Jersey. 
Court  of  Federal  Claims  Number  03-1269V 

525.  Bertha  Boswell  on  behalf  of  Shekirra 
Elousia  Boswell,  Selma,  Alabama.  Court  of 
Federal  Claims  Number  03-1270V 

526.  Michelle  Moore  on  behalf  of  Norfleet 
Caudle.  Arlington.  Virginia,  Court  of 
Federal  Claims  Number  0.3-1271V 

527.  Sheila  and  Herbert  Smith  on  behalf  of 
Tyrese  M.  Johns.  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-1 272V 

528.  Lisa  Zehl  on  behalf  of  Matthew  Zehl, 
Cliffwood  Beach.  New  Jersey,  Court  of 
Federal  Claims  Number  03-1273V 

529.  Shauna  and  Robert  Gurley  on  behalf  of 
Jeremiah  Gurley.  .Alexandria.  Virginia, 
Court  of  Federal  Claims  Number  03-1275V 

530.  Rena  Harris  on  behalf  of  Hakima  Davis, 
New  York,  New  York,  Court  of  Federal 
Claims  Number  0.3-1276V 

531.  Amanda  and  Michael  Schwander.  on 
behalf  of  Sabastian  Tyler  Schwander. 
Hamburg.  .New  Jersey.  Court  of  Federal 
Claims  Number  03-i277V 

532.  Jo-Ann  and  Walter  Perez  on  behalf  of 
Marv  Kathleen  Perez.  Newburgh.  New 
York.  Court  of  Federal  Claims  Number  03- 
1278V 

533.  Denise  and  James  Varney  on  behalf  of 
James  Tyler  Varney.  Pleasonton.  California. 
Court  of  Federal  Claims  Number  03-1279V 

534.  Laura  Armstrong  on  behalf  of  Kellev 
Armstrong,  Feasley,  South  Carolina,  Court 
of  Federal  Claims  Number  03-1280V 

535.  Mary  and  Albert  Pavucek  on  behalf  of 
Jenna  Pavucek.  Philadelphia. 
Pennsvlvania.  Court  of  Federal  Claims 
Number  03-1285V 

536.  Eric  Bernstein,  Teaneck.  New  Jersey, 
Court  of  Federal  Claims  Number  03-1286V 

537.  Linda  Sipes-Ryland.  Ambridge. 
Pennsylvania.  Court  of  Federal  Claims 
Number  03-1 288V 

538.  Julie  Kimsala  on  behalf  of  Clover  Yala, 
Charlotte.  North  Carolina.  Court  of  Federal 
Claims  Number  03-1289V 

539.  Regina  and  John  Roach  on  behalf  of 
Matthew-Isaac  Ashanh  Roach,  Miami, 
Florida.  Court  of  Federal  Claims  Number 
03-1 290V 

540.  Angela  Johnson  on  behalf  of  Jeffrey  W. 
Johnson.  Jr.,  Miami,  Florida,  Court  of 
Federal  Claims  Number  03-1291V 

54 1 .  Suzanne  Buerkett  on  behalf  of  Michael 
Buerkptt,  Miami,  Florida,  Court  of  Federal 
Claims  .Number  03-1 292\' 

542.  Ashley  Poyner  on  behalf  of  Colin  Reed 
Poyner.  Murray.  Kentuckv.  Court  of 
Federal  Claims  Number  03-1 293V 

543.  Valerie  and  Martin  Grosso  on  behalf  of 
Derrick  Grosso.  Huntington  Beach, 


California.  Court  of  Federal  Claims  Number 
03-1 294V 

544.  Carrie  Hendricks  on  behalf  of  Adam 
Hendricks,  Portland,  Oregon.  Court  of 
Federal  Claims  Number  03-1 295V 

545.  Vicki  Gale  on  behalf  of  Courtney  Gale, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  03-1 296V 

546.  Leslee  Child  on  behalf  of  Grace  Child, 
Portland,  Oregon.  Court  of  Federal  Claims 
Number  03-1 297V 

547.  Tammy  Silbaugh  and  Charles  Jacovetty 
on  behalf  of  Jordan  Jacovetty.  Dallas, 
Texas,  Court  of  Federal  Claims  Number 
03-1 298V 

548.  Lisa  and  Grant  Garrett  on  behalf  of 
Ethan  Gan-ett,  New  York,  New  York,  Court 
of  Federal  Claims  Number  03-1 299V 

549.  Amy  Vitorino  and  Steven  Bolte  on 
behalf  of  Jeremiah  Bolte,  New  York,  New  , 
York,  Court  of  Federal  Claims  Number  03- 
1300V 

550.  Arkadivsz  Zarzycki  and  Bozena 
Zarzycka  on  behalf  of  Alan  Zarzycki 
Garrett.  New  York,  New  York,  Court  of 
Federal  Claims  Number  03-1 301V 

551.  Victoria  and  Nicholas  Peetros  on  behalf 
of  Alexander  Peetros.  New  York,  New 
York,  Court  of  Federal  Claims  Number  03- 
1302V 

552.  Angela  De  La  Fe  and  Wayne  Joseph 
Drake.  Sr.  on  behalf  of  Wayne  Joseph 
Drake.  Jr.,  Deceased,  Crystal  River,  Florida, 
Court  of  Federal  Claims  Number  03-1 303  V 

553.  Teressa  Adkins  on  behalf  of  Adaizhia 
Imani  Gorham.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1 304V 

554.  Brandi  Brown  on  behalf  of  Dugan  Scott 
Brown,  Houston,  Texas.  Court  of  Federal 
Claims  Number  03-1 305V 

555.  Neyla  and  Carlos  Barajas  on  behalf  of 
Victor  Ivan  Barajas,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1306V 

556.  Melissa  Basham  on  behalf  of  Andrew 
Todd  Basham,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 307V 

557.  Kristine  and  Christopher  Naffziger  on 
behalf  of  Zachary  Robert  Naffziger, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 308V 

558.  Martha  and  Jaime  Briceno  on  behalf  of 
Christopher  Briceno,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 309V 

559.  Sonia  and  Edwin  Asencio  on  behalf  of 
Matthew  J.  Lucas  Asencio,  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-1310V 

560.  Deanna  Armstrong  on  behalf  of 
Christian  Thomas  Armstrong,  Houston, 
Texas,  Court  of  F'ederal  Claims  Number 
03-1311V 

561.  Marsha  Bach  on  behalf  of  Kyle  Alan 
Merkich,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1312V 

562.  Carol  and  Michael  Barnes  on  behalf  of 
David  Michael  Barnes,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1313V 

563.  Carol  Bittner  on  behalf  of  Matthew 
Aaron  Bittner,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1314V 

564.  Lori  Long  on  behalf  of  Preston  Long. 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 3 15V 

565.  Andrew  Weis  and  Karen  Kramer  on 
behalf  of  Grant  Kramer-Weis,  Che\T  Chase, 
Maryland,  Court  of  Federal  Claims  Number 
P3-i318V 


566.  Amy  and  Mark  Case  on  behalf  of 
Zachary^  Scott  Case.  Richmond,  Virginia, 
Court  of  Federal  Claims  Number  03-1 3 19V 

567.  Debra  and  Dean  Hoffman  on  behalf  of 
Justin  Michael  Hoffman,  Richmond, 
Virginia,  Court  of  Federal  Claims  Number 
03-1 320V 

568.  Cheryl  Parker  on  behalf  of  Dexter  James 
Fitzpatrick,  Jr.,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1 32 IV 

569.  Robert  Delair  on  behalf  of  Cody  Delair, 
Houston.  Texas,  Court  of  F'ederal  Claims, 
Number  03-1322V 

570.  Lilia  and  Luis  Salazar  on  behalf  of 
Miguel  Aljandro  Salazar.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 323V 

571.  Sheila  and  Don  Perry  on  behalf  of  Cody 
Ryan  Hultquisl,  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1 324V 

572.  Linda  and  Paul  Carter  on  behalf  of  Lacey 
Makayla  Carter.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1 325V 

573.  Layla  Blackburn  and  Tim  Schoolcraft  on 
behalf  of  Michael  David  Schoolcraft. 
Houston,  Texas,  Court  of  Federal  Claims 
N-umber  03-1326V 

574.  Linda  and  Kevin  Merritt  on  behalf  of 
Hasani  Dontay  Merritt,  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1327V 

575.  Cherie  Gouveia  on  behalf  of  Crystal 
Christina  Saul.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 328V 

576.  Gina  Koester  on  behalf  of  Markie 
Koester,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1329V 

577.  Irelsa  Oliveras  on  behalf  of  Israel  Adrian 
Morla  Oliveras,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1330V 

578.  Shirley  Nelson  on  behalf  of  Jennifer 
Ashley  Ray,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 33 IV 

579.  Raquel  and  James  Hallm  on  behalf  of 
Joshua  Lorezo  Hallm  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 332V 

580.  Kimberly  Ashwell  on  behalf  of  Nicholas 
Ashwell.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1333V 

581.  Nichole  Laub  on  behalf  of  Joshua  Laub, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-1334V 

582.  Alcinda  Walters  on  behalf  of  Tyler 
Walters,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 335V 

583.  Reinaldo  Zavala  and  Velez  Carazo  on 
behalf  of  Karina  Nahomi  Zavala  Velez, 
Hato  Rey,  Puerto  Rico,  Court  of  Federal 
Claims  Number  03-1337V 

584.  Myrtle  Little  on  behalf  of  Keisha  Little. 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-1 338V 

585.  Idania  Torres  on  behalf  of  Isaiah  Torres, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1 339V 

586.  Steven  Schwartz  on  behalf  of  Steven 
Schwartz,  II,  Boston.  Massachusetts,  Court 
of  Federal  Claims  Number  03-1 340V 

587.  Angeles  Leal  on  behalf  of  Andres  Leal. 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1341V 

588.  Jessika  Andrews  on  behalf  of  Wvatt 
Andrews,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 342V 

589.  Bethanne  and  Scott  Schrecengost  on 
behalf  of  Anthony  Schrecengost. 
Melbourne.  Florida.  Court  of  Federal 
Claims  Number  03-1 343  V 
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590.  Sue  and  David  Miller  on  behalf  of 
Alexander  Miller.  New  Orleans.  Louisiana, 
Court  of  Federal  Claims  Number  0.3-1 344V 

591.  Dawna  and  Eric  Knight  on  behalf  of  Eric 
Daniel  Knight.  II,  Houston.  Texa.s.  Court  of 
Federal  Claims  Number  03- 1349V 

592.  Oswalda  Pubill  on  behalf  of  Herminio 
Anthony  Correa.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 3.50V 

593.  Roxanne  M\\3rs  on  behalf  of  Dvlan 
Maughton  McDuffee.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1351V 

594.  Maricruz  and  Michael  Levine  on  behalf 
of  Alec  Keith  Levine,  Houston,  Te.xas. 
Court  of  Federal  Claims  Number  03-1 352V 

595.  Barbara  McKenzie  on  behalf  of  Ethan 
Lee  McKenzie,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 353V 

596.  Michele  and  Byron  King  on  behalf  of 
Kyndel  Helen  Rose  King,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1354V 

597.  Kelly  and  Ricky  Coins  on  behalf  of 
Dalton  Bryce  Coins,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1355V 

598.  Alejandra  and  Miguel  Orozco  on  behalf 
of  Miguel  Alegjandro  Orozco,  Houston. 
Texas,  Court  of  Federal  Claims  Number 
03-1356V 

599.  Bettina  and  Thomas  Pickering  on  behalf 
of  Thomas  L.  Pickering.  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-1357V 

600.  Lisa  Thomas  on  behalf  of  Christian 
Thomas,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 358V 

601.  Yadira  Garcia  on  behalf  of  Marcos 
Cortez.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 359V 

602.  Christina  Bylsma  on  behalf  of  Shane 
Conley.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 360V 

603.  April  and  Thomas  Miller  on  behalf  of 
Amanda  Dawn  Miller,  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1361V 

604.  Rochelle  and  John  McKinney  on  behalf 
of  Faith  Love  Irwin,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1362V 

605.  Betty  and  Patrick  Furphy  on  behalf  of 
Mark  Joseph  Furphy,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1363V 

606.  Kathy  and  Dave  Morrison  on  behalf  of 
Kyle  Alan  Morri-son,  Houston.  Texas,  Court 
of  Federal  Claims  Number  03-1 364V 

607.  Kate  and  McMillan  Ogbughi  on  behalf 
of  Maximilian  Chikanma  Ogbughi, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1 365V 

608.  Sherry  and  Dennis  Riddell  on  behalf  of 
Nicholas  Andrew  Riddell,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 366V 

609.  Marion  and  Kenneth  Neal  on  behalf  of 
Adrianne  Nicole  Neal,  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-1367V 

610.  Shelly  Donohue  on  behalf  of  Riley  A. 
Donohue,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1368V 

611.  George  McElroy  on  behalf  of  George 
William  McElroy,  V,  Hou.ston,  Texas,  Court 
of  Federal  Claims  Number  03-1369V 

612.  Michelle  and  Daniel  Murray  on  behalf 
of  Courtney  loann  Murray,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1370V 

613.  Jennifer  and  Kevin  Christian  on  behalf 
of  Kevin  Richard  Christian,  Jr.,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-1371V 

614.  Richard  Robinson  and  Shaila  McCleese 
on  behalf  of  Clayton  McCleese,  Houston, 


Texas,  Court  of  Federal  Claims  Number 
03-1372V 

615.  Lukman  Latona  on  behalf  of  Oluwatoni 
Dabi  Latona,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 373V 

616.  Latisha  Bethel  on  behalf  of  DeQuan 
Lamont  Bethel,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1374V 

617.  Nicole  Broda  on  behalf  of  Justin  Broda, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1375V 

618.  Laneika  Curley  on  behalf  of  Juan  Ye 
Deshaun  Jackson,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 376V 

619.  Andrea  Castellano  on  behalf  of  Anthony 
J.  Castellano,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1377V 

620.  Valerie  Buckley  on  behalf  of  Vincent 
Blaise  Buckley,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1378V 

621.  Eileen  and  Michael  Becker  on  behalf  of 
Trevor  Scott  Becker,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1379V 

622.  Pearl  Cavazos  on  behalf  of  Paul  M. 
Cavazos,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1380V 

623.  Sharon  and  Marvin  Lipschitz  on  behalf 
of  Fay  Lipschitz.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1381V 

624.  Melissa  and  Christopher  Jones  on  behalf 
of  Ryan  Creel  Jones,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1382V 

625.  Joseph  Loughlin  on  behalf  of  Brandon 
Zachery  Loughlin,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1 383V 

626.  Felicia  and  Augustin  Gonzalez  on  behalf 
of  Augustin  Gonzalez,  Jr.,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 384V 

627.  Therese  and  Tim  Bercyzk  on  behalf  of 
Nicholas  Eugene  Bercyzk,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1385V 

628.  Francis  Ruiz  on  behalf  of  Alexander 
Guerrero,  Jr..  Houston,  Texas.  Court  of 
F'ederal  Claims  Number  03-1 386V 

629.  Laura  and  JR  Black  on  behalf  of 
Cameron  A.  Black,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1387V 

630.  Kelly  and  Matthew  Bowerman  on  behalf 
of  Perrin  W.  Bowerman,  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-1 388V 

631.  Anissa  Walker  on  behalf  of  Sean 
Christopher  Walker,  Houston,  Texas,  Court 
of  Federal  Claims  Number  0.3-1391  V 

632.  Lashay  Spencer  on  behalf  of  Jene  Javon 
Douglas  Spencer.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1 392V 

633.  Valerie  Stallworth  on  behalf  of  William 
Michael  Stallworth,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1 393V 

634.  Rose  Vicks  on  behalf  of  Laron  Keith 
Huff.  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1394V 

635.  Tina  Woskobunik  on  behalf  of  Kyle  Paul 
Orozco,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1395V 

636.  Emily  Vie  Brooks  on  behalf  of  Arrienne 
Leigh  Begley,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 396V 

637.  Adiienne  Wojcik  on  behalf  of  Michael 
Mojcik,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 397V 

638.  Priscilla  Quesada  on  behalf  of  Brandon 
Anthony  Quesada,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1398V 

639.  Milya  Gemal  on  behalf  of  Isaac  Marshall 
Gemal,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1 399V 


640.  Janet  Rivera  on  behalf  of  Ashan  Alias 
Ortiz.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1400V 

641.  Joyce  and  Dean  Scott  on  behalf  of 
Samuel  Dean  Scott,  Houston,  Texas,  Court 
of  F"ederal  Claims  Number  03-1401V 

642.  Edwina  Sharp  on  behalf  of  Chandler 
Brisbane  Comer,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1402V 

643.  Janet  Russum  on  behalf  of  Randi 
Russum,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-1403V 

644.  Lisa  Menne  on  behalf  of  Jake  Menne. 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-1404V 

645.  Barbari.  Fox  on  behalf  of  Sean  Fox, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1405V 

646.  Marilyn  Riley  on  behalf  of  William 
Nicholas  Riley,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-1406V 

647.  Dawn  Meyers  on  behalf  of  Parker 
Meyers,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1407V 

648.  Ellen  Shanberg  on  behalf  of  Cameron 
Shanberg,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 408V 

649.  Wendy  Aston  on  behalf  of  Timoteo 
Aston,  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1409V 

650.  Katherine  Chachere  on  behalf  of  Elise 
Chachere.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1410V 

651.  Krislena  Wilson  on  behalf  of  Tiana 
Wilson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-141 IV 

652.  Alcinda  Walters  on  behalf  of  Tyler 
Walters,  Boston,  Massachu.setts,  Court  of 
Federal  Claims  Number  03-1412V 

653.  Lori  Fleming  on  behalf  of  Luke  Fleming, 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-141 3V 

654.  Amie  Gibbons  on  behalf  of  Blaine  Esser, 
Dallas,  Texas,  Court  of  Federal  Claims 
Number  03-1414V 

655.  Holly  and  Henry  Blackmon  on  behalf  of 
Adam  Blackmon,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-1415V 

656.  Tiffany  Sanders  on  behalf  of  Tyan  Marie 
Green,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  03-1419V 

657.  Satra  Dee  Zurita  on  behalf  of  Armani 
Taylor,  Harbor  City.  California,  Court  of 
Federal  Claims  Number  03-1421V 

658.  Karen  and  John  Best  on  behalf  of  Samuel 
Best,  Concord,  New  Hampshire,  Court  of 
Federal  Claims  Number  03-1422V 

659.  Lisa  Hendry  on  behalf  of  Christopher 
Gyorok,  New  York,  New  York,  Court  of 
Federal  Claims  Number  03-1423V 

660.  Lainie  and  Jamyson  Villa  on  behalf  of 
Elijah  Matthew  Villa,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1 425V 

661.  Meri  and  Shawn  Kelly  on  behalf  of 
Daniel  Laurence  Kelly,  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1426V 

662.  Melanie  Villa  on  behalf  of  Elise  Marie 
Villa.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1427V 

663.  Maria  Gonzalez  and  Manuel  Mendoza 
on  behalf  of  Alberto  D.  Mendoza,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-1428V 

664.  Deborah  West  on  behalf  of  Corbin 
Andrew  West,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1429V 
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665.  Julie  and  Leon  Vimig  on  behalf  of 
Mariah  Anne  Virnig.  Hou.ston,  Texas,  Court 
of  Federal  Claims  Number  03-1430V 

666.  John  Thompson  on  behalf  of  Elijah  J. 
Thompson.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1431V 

667.  Leanne  Copertino  and  Michael  Wands 
on  behalf  of  Michael  William  Wands, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  03-1432V 

668.  Stacey  and  Timothy  Boger  on  behalf  of 
Ravyn  Chante  Boger,  Olathe,  Kansas,  Court 
of  Federal  Claims  Number  03-1434V 

669.  Stephany  Dunn  and  Hughton  Fuller  on 
behalf  of  Omar  S.  Fuller,  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
03-143,5V 

670.  Catherine  MacKrell  on  behalf  of 
Matthew  MacKrell,  Great  Neck.  New  York. 
Court  of  Federal  Claims  Number  03-1436V 

671.  Alex  Olsen  and  Lisa  Worden  on  behalf 
of  Nicholas  Worden.  Great  Neck.  New 
York,  Court  of  Federal  Claims  Number  03- 
1437V 

672.  Karen  Rea  on  behalf  of  Harrison  Rea. 
Great  Neck,  New  York,  Court  of  Federal 
Claims  Number  03-1 438V 

673.  Donna  Marie  and  Robert  Hintelmann  on 
behalf  of  Erik  Martin  Hintelmann,  Great 
Neck.  New  York.  Court  of  Federal  Claims 
Number  03-1439V 

674.  Sarah  and  H,  Grady  McElyea  on  behalf 
of  Seth  McElyea.  Dallas.  Texas.  Court  of 
Federal  Claims  Number  03-1440V 

675.  Sharon  and  Ron  Salazar  on  behalf  of 
Ronnie  Salazar,  Taos.  New  Mexico.  Court 
of  Federal  Claims  Number  03-1441V 

676.  Katie  and  Richard  Thomas  on  behalf  of 
Connor  Thomas.  Jacksonville,  Florida. 
Court  of  Federal  Claims  Number  03-1 442V 

677.  Janice  Lein  on  behalf  of  Kristopher 
Patterson.  Sarasota,  Florida.  Court  of 
Federal  Claims  Number  03-1443V 

678.  Lori  Kay  Masterson  on  behalf  of  Keith 
Patrick  Masterson,  Somers  Point,  New 
Jersey,  Court  of  Federal  Claims  Number 
03-l'445V 

679.  Kathy  and  William  Gerhardt  on  behalf 
of  Jeffrey  W.  Gerhardt.  Egg  Harbor  City, 
New  Jersey,  Court  of  Federal  Claims 
Number  03-1448V 

680.  Tiffany  Sanders  on  behalf  of  Tyan  Marie 
Green.  Vienna.  Virginia.  Court  of  Federal 
Claims  Number  03-1449V 

681   Marv  Dellavalle  on  behalf  of  Jacob 
Michael  Dellavalle.  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1450V 

682.  Cher\l  and  Randy  McCall  on  behalf  of 
Caroline  Ann  McCall.  Houston,  Texas. 
Court  of  Federal  Claims  Number  0.3-1451  V 

683.  Christine  and  John  Dunn  on  behalf  of 
Joseph  Michael  Dunn,  Houston,  Texas. 
Court  of  Federal  Claims  Number  03-1452V 

684.  Yesenia  and  Juan  Reyes  on  behalf  of 
Elieser  I.  Reyes,  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1453V 

685.  Shelia  and  John  Penrose  on  behalf  of 
Ryan  J.  Penrose.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1 454V 

686.  .Vngela  Schaffer  on  behalf  of  K\Ta 
Denise  Schaffer.  Houston.  Texas.  Court  of 
Federal  Claims  Number  0.3- 1455V 

687.  Linda  Puckett  on  behalf  of  Bnttanv  L. 
Puckett,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1456V 


688.  Collett  Tillett  on  behalf  of  Collett 
Edward  Tillett,  Jr.,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1457V 

689.  Raynite  Corbin  on  behalf  of  Justin 
Durrell  Corbin.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1 458V 

690.  Karla  and  Jose  Martinez  on  behalf  of 
Jessica  Leigh  Martinez,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1459V 

691.  Wendy  and  Todd  Fout  on  behalf  of 
Noah  Matthew  Fout.  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1460V 

692.  Constance  and  Scott  Dunham  on  behalf 
of  Dale  Dunham.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1461V 

693.  Amber  and  Rick  Schuster  on  behalf  of 
Rickey  Schuster,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1462V 

694.  Elliot  Rubin  on  behalf  of  Zipporak 
Teresa  Rubin,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1463V 

695.  Monica  Vaughn  on  behalf  of  Jaicob 
Elijah  Lamont  Ross.  Houston,  Texas,  Court 
of  Federal  Claims  Number  0.3-1464V 

696.  Cecilia  and  Geoffrey  Hall  on  behalf  of 
Griffin  Hall,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1465V 

697.  Rachel  and  Paul  Terry^  on  behalf  of 
James  Cooper  Terry,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1466V 

698.  Tamara  and  Ronald  Peterson  on  behalf 
of  Taylor  Nicole  Peterson,  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1467V 

699.  Sally  and  Raymond  Everhart  on  behalf 
of  Halie  Rae  Everhart,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1468V 

700.  Michelle  and  Carlos  Sanchez  on  behalf 
of  Adrian  Carlos  Estranda,  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1469V 

701.  Ivonne  Valez  on  behalf  of  Darien 
Richard  Crespo,  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1470V 

702.  Reeva  Worsley  and  Reeva  Lacayo  on 
behalf  of  Sergio  Alexander  Lacayo. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1471V 

703.  Martha  Widner  on  behalf  of  Spencer  D. 
Widner,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1472V 

704.  Lucia  Olarerin  on  behalf  of  Olanlaoluwa 
Mokiolu  Olajuwon,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1473V 

705.  Disa  and  Peter  Orosz  on  behalf  of  Kyle 
David  Orosz,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1474V 

706.  Christina  and  Steven  Mullins  on  behalf 
of  Austin  Ray  Mullins,  Houston.  Te.xas. 
Court  of  Federal  Claims  Number  03-1475V 

707.  Cynthia  and  Gary  Merrill  on  behalf  of  . 
Ryan  Charles  Mashen,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1476V 

708.  Jane  Gathuo  on  behalf  of  Kagua  Njenga, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1477V 

709.  Patricia  and  Conrad  Silk  on  behalf  of 
Lance  Conrad  Silk,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1478V 

710.  Mary  Anne  and  Jim  Pelletier  on  behalf 
of  Zachary  Pelletier,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1479V 

711.  Latoya  and  Christian  Lowe  on  behalf  of 
X-Zavion  Ja'Quavious  Lowe,  Houston, 
Texas.  Court  of  Federal  Claims  Number 
03-1480V 

712.  Connie  Taylor  on  behalf  of  Ashley  Dawn 
Strait,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1481V 


713.  Robin  and  Robert  Delaney  on  behalf  of 
Joshua  Robert  Delaney,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1482V 

714.  Houria  Hrieche  on  behalf  of  Brianna 
Lopez,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1483V 

715.  Robin  and  Gilbert  Reynoso  on  behalf  of 
Breanna  Gail  Reynoso,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1484V 

716.  Tamerria  and  Charles  Fagan  on  behalf  of 
TailaChante  Fagan,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1485V 

717.  Laura  and  Alejandro  Poll  on  behalf  of 
Alejandro  Poll.  Ill,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-1486V 

718.  Donna  and  Jeffrey  Dodson  on  behalf 
Dianna  Nicole  Dod.son.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1487V 

719.  Kelly  and  Anthony  Mann  on  behalf  of 
Daniel  Christopher  Mann.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1 488V 

720.  Frankie  Story  on  behalf  of  Doniinick 
Juan  Diego,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1489V 

721.  Latasha  Curr\  on  behalf  of  Lalonya 
Tanasia  Curry,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1490V 

722.  Bernice  Johnson  on  behalf  of  Shaymear 
Levourgiea  Johnson,  Houston,  Texas,  Court 
of  Federal  Claims  Number  0.3-1491V 

723.  Judy  Smitty  on  behalf  of  Catherine  Lee 
Paige  Smitty,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1492V 

724.  Irene  Miller  on  behalf  of  Robert  Miller. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-1493V 

725.  Zeyda  Bernabe  on  behalf  of  Anthony 
Bernabe.  Kissimmee,  Florida,  Court  of 
Federal  Claims  Number  03-1494V 

726.  Melody  and  Jody  Cannady  on  behalf  of 
Joshua  Cannady,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-1495V 

727.  Ashley  Martin  on  behalf  of  Michael 
Martin.  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  03-1496V 

728.  Melody  and  Jody  Cannady  on  behalf  of 
Jacob  Cannady,  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  03-1497V 

729.  Joseph  Van  Goethem.  Vienna.  Virginia, 
Court  of  Federal  Claims  Number  03-1498V 

730.  Rhonda  and  Thomas  Williams  on  behalf 
of  Thomas  Meada  Williams.  VI,  Cape 
Girardeau,  Missouri.  Court  of  Federal 
Claims  Number  03-1 504V 

731.  Lisa  and  John  DeSherlia  on  behalf  of 
Hannah  Elizabeth  DeSherlia,  Cape 
Girardeau,  Missouri,  Court  of  Federal 
Claims  Number  03-1505V 

732.  Betty  Jane  Berry  on  behalf  of  Marvin  T, 
Berry,  Deceased.  Cottonwood,  Idaho,  Court 
of  Federal  Claims  Number  03-1 506 \^ 

733.  Anthony  Esposito  on  behalf  of  Kelley 
•    (Cramer)  Esposito,  Alexandria,  Virginia, 

Court  of  Federal  Claims  Number  03-1 507  V 

734.  Hally  and  Cariton  Fisher  on  behalf  of 
Emilee  Fisher.  Bartlett.  Tennessee.  Court  of 
Federal  Claims  Number  03-1 510V 

735.  Dawn  Wedemeyer  on  behalf  of  Jarod 
Wedemeyer.  Houston,  Texas,  Court  of 
Federal  Claims  Number  93-151 IV 

736.  Diane  Stott  on  behalf  of  Michael  Stott, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-1512V 

737.  Adrienne  Roussean  on  behalf  of 
Alexander  Roussean,  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1 5 13V 
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738.  Sara  Puffett  on  behalf  of  Shayi.vnn 
Puffett.  Houston.  Te.xas.  Court  of  Federal 
Claims  Number  0.3-1 5 I4V 

739.  Rafael  and  Bente  Medina  on  behalf  of 
Paloma  Medina.  Houston.  Texas.  Court  of 
Federal  Claims  Number  03-1515V' 

740.  Jacqueline  Moynihan  on  behalf  of  Ryan 
Moynihan.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1516V 

741.  Carolyn  and  Matthew  Here  on  behalf  of 
Jonathan  Here.  Houstcn.  Texas,  Court  of 
Federal  Claims  Number  03-1517V 

742.  Heather  Haggerty  on  behalf  of  Pedraic 
Haggerty.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1 5 18V 

743.  Janet  Fabricius  on  behalf  of  Justin  Jerr>' 
Fabricius,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-1.5 19V 

744.  Margaret  and  Sean  Donoghue  on  behalf 
of  Kevin  Michael  Donoghue.  Houston. 
Texas.  Court  of  Federal  Claims  Number 
03-1520V 

745.  Michele  Coffey  on  behalf  of  Grace 
Elizabeth  Coffey.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1521V 

746.  Grisel  Gonzalez-Diaz  on  behalf  of 
Jennifer  Alvarez-Martinez.  Houston.  Texas, 
Court  of  Federal  Claims  Number  03-1 522V 

747.  Janet  and  Ronnie  Boyer  on  behalf  of 
Noah  Boyer.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1523V 

748.  Beth  and  Michael  Lanier  on  behalf  of 
William  Lanier,  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1524V 

749.  Elizabeth  and  Chris  Rupp  on  behalf  of 
Isabella  Rupp.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1525V 

750.  Lisa  and  Rodney  Calvert  on  behalf  of 
Rodney  J.  Calvert.  Kansas  City.  Missouri. 
Court  of  Federal  Claims  Number  03-1526V 

751.  Alisa  Peters  on  behalf  of  Brayden 
Rafferty,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-1527V 

752.  Gloria  Martinez  on  behalf  of  William  R. 
Wilson.  III.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1528V 

753.  Brandi  Plants  on  behalf  of  Griffen 
Plants.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 529V' 

754.  Lisa  Jolly  on  behalf  Matthew  Jolly. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-1530V 

755.  Patricia  Vaporis  on  behalf  of  Nomikos 
Vaporis.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 531 V 

756.  Kristin  Lebaron  on  behalf  of  Matthew 
Lebaron.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1532V 

757.  Luz  Arevalo  on  behalf  of  Anna  Zabin. 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-1533V 

758.  Rebecca  Nelson  on  behalf  of  Sarah 
Nelson,  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1 534V 

759.  Rebecca  Nelson  on  behalf  of  Matthew 
Nelson.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-1535V 

760  lohn  Humphrey  on  behalf  of  Travis 
Humphrey.  Boston.  Massachusetts.  Court 
of  Federal  Claims  Number  03-1536V 

761.  Daijing  and  Yuan-Fang  Wang  on  behalf 
of  Eric  Wang,  Temecula,  California.  Court 
of  Federal  Claims  Number  03-1 539V 

762.  Tiffany  E.  and  Randy  P.  Bowen  on 
behalf  of  Elizabeth  Bowen.  Richmond. 
Virginia.  Court  of  Federal  Claims  Number 
03-1540V 


763.  Douglas  Hillman  on  behalf  of  Sean 
Hillman.  Somers  Point.  New  Jersey,  Court 
of  Federal  Claims  Number  03-1541V 

764.  Bemadette  and  Salvatore  Tagliaferro  on 
behalf  of  Christopher  Tagliaferro.  Lake 
Success,  New  York.  Court  of  Federal 
Claims  Number  03-1542V 

765.  James  Francis,  Charleston,  South 
Carolina,  Court  of  Federal  Claims  Number 
03-1543V 

766.  Michelle  L.  Prather  on  behalf  of  Brandon 
L.  Begley,  Alexandria.  Virginia.  Court  of 
Federafl  Claims  Number  03-1 544V 

767.  Carmen  Hutton  on  behalf  of  Joseph 
Huttoa,  Alexandria,  Virginia,  Court  of 
Federail  Claims  Number  03-1545V 

768.  Earlesha  N.  Richardson  on  behalf  of 
Marqujse  T.  Peige.  Alexandria.  Virginia, 
Court  of  Federal  Claims  Number  03-1 546V 

769.  Christina  Taylor  on  behalf  of  Noah  N. 
Taylor,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  03-1 547V 

770.  Rebecca  Harper  on  behalf  of  Dallin 
Harpet.  Bowling  Green,  Ohio.  Court  of 
Federal  Claims  Number  03-1 549V 

771.  Stade  Anderle  on  behalf  Nolan  Anderle, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-1550V 

772.  Andrea  Hensley  on  behalf  of  Noah 
Henslsy.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 551V 

773.  Arline  Pettway  on  behalf  of  Jordan 
Pettwav,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1552V 

774.  Mohammad  Salehpour  on  behalf  of  Jafar 
Salehpour,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 553V 

775.  Theresa  Pancari  on  behalf  of  James 
Pancari,  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-1554V 

776.  Meredith  Hess  on  behalf  of  Benjamin 
Hess,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-1 555V 

777.  Cilemba  Loshi  on  behalf  of  Stephanie 
Loshi  Kimbambe,  Charlotte,  North 
Carolina,  Court  of  Federal  Claims  Number 
03-1 536V 

778.  Kimberiy  Hudson  on  behalf  of  Anthony 
T.  Jonas,  Jr.,  Alexandria.  Virginia,  Court  of 
Federal  Claims  Number  03-1 560V 

779.  Elizabeth  M.  Ivy  on  behalf  of  Christina 
A.  Blue,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  03-1 561V 

780.  Karen  Melf  on  behalf  of  Katherine  Melf, 
Scranton.  Pennsylvania,  Court  of  Federal 
Claims  Number  03-1564V 

781.  Marj'  and  Paul  Hughes  on  behalf  of  Paul 
Hughes,  Jr.,  Scranton,  Pennsylvania,  Court 
of  Federal  Claims  Number  03-1 565V 

782.  Sheila  and  Stephen  Haigh  on  behalf  of 
Kyle  Haigh,  Scranton,  Pennsylvania,  Court 
of  Federal  Claims  Number  03-1 566V 

783.  Debbie  and  James  Fruehan  on  behalf  of 
John  L.  Fruehan,  Scranton,  Pennsylvania. 
Court  of  Federal  Claims  Number  63-1567V 

784.  Kelly  Kelly  on  behalf  of  Robert  Kelly. 
Scranton.  Pennsylvania,  Court  of  Federal 
Claims  Number  b3-1568V 

785.  Mary  Ann  and  Mike  Davis  on  behalf  of 
Corey  Davis,  Scranton,  Pennsylvania,  Court 
of  Federal  Claims  Number  03-1 569V  • 

786  George  Shadie  on  behalf  of  Alex  Shadie. 

Scranton,  Pennsylvania,  Court  of  Federal 

Claims  Number  03-1 570V 
787.  Sherry  Mercer  on  behalf  of  Steven 

Mercer,  Scranton,  Pennsylvania,  Court  of 

Federal  Claims  Number  03-1571 V 


788.  Tery  and  Adam  Serafin  on  behalf  of 
Jaboe  Serafin.  Scranton.  Pennsvlvania. 
Court  of  Federal  Claims  Number  03-1 572V 

789.  Judy  and  Joseph  Manley  on  behalf  of 
Brett  Manley.  Scranton.  Pennsvlvania. 
Court  of  Federal  Claims  Number  03-1573V 

790.  Leonard ia  and  Edward  Karpowicz  on 
behalf  of  Quentin  Karpo>vicz.  Scranton, 
Pennsylvania.  Court  of  f^ederal  Claims 
Number  03-1574V 

791.  William  P.  Sukus  on  behalf  of  William 
J.  Sukus.  Scranton.  Pennsylvania.  Court  of 
Federal  Claims  Number  03-1575V 

792.  Mary  Am  and  Mike  Davis  on  behalf  of 
Kimberiy  Davis.  Scranton.  Pennsvlvania, 
Court  of  Federal  Claims  Number  b3-1576V 

793.  Dolly  and  Gary  Belles  on  behalf  of  Gary- 
Belles,  Jr..  Scranton.  Pennsylvania.  Court  of 
Federal  Claims  Number'03-1577V 

794.  Cathy  and  Scott  Fuller  on  behalf  of 
Bradley  Fuller.  Scranton.  Pennsylvania, 
Court  of  Federal  Claims  Number  03-1578V 

795.  Kalrina  and  Mark  Burdetsky  on  behalf 
of  Kayla  Emily  Burdetskv.  Jacksonville, 
Florida.  Court  of  Federal  Claims  Number 
03-1 5 79V 

796.  Elizabeth  and  Bradford  Downes  on 
behalf  of  Ryan  A.  Downes.  Plantation, 
Florida.  Court  of  Federal  Claims  Number 
0.3-1 580V 

797.  Barbara  and  William  Labrecque  on 
behalf  of  Sierra  Labrecque.  Vienna. 
Virginia,  Court  of  Federal  Claims  Number 
03-1581V 

798.  Barbara  and  William  Labrecque  on 
behalf  of  Jonathan  Labrecque,  Vienna, 
Virginia.  Court  of  Federal  Claims  Number 
03-1582V 

799.  Deannea  and  Steven  Dagilis  on  behalf  of 
Colton  Bryce  Dagilis.  Temecula.  Florida. 
Court  of  Federal  Claims  Number  03-1583V 

800.  Trudy  Ricks  and  Gary  Leader  on  behalf 
of  Jeffrey  Leader.  Temecula.  Florida.  Court 
of  Federal  Claims  Number  03-1584V 

801.  Jillian  Lowrie  on  behalf  of  Emily  Paige 
Lowrie.  Sugarland.  Texas.  Court  of  Federal 
Claims  Number  03-1585V 

802.  Christina  Weisensel  on  behalf  of  David 
Vanmeter.  Houston,  Texas,  Court  of 
F'ederal  Claims  Number  03-1 586V 

803.  Sharon  Merrill  on  behalf  of  Matthew- 
Merrill.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1587V 

804.  Shanika  Bell  on  behalf  of  La'Shundra 
Shaute  Bell.  Moorhead.  Mississippi,  Court 
of  Federal  Claims  Number  03-1 588V 

805.  Bobbi  and  Edward  Peery  on  behalf  of 
Kindra  Peery.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1589V 

806.  Marlean  Beach  on  behalf  of  Esteau 
Shamal  Williams,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-1590V 

807.  Shelia  and  Johnny  Bishop  on  behalf  of 
Jesse  Taylor  Bishop.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1 59 IV 

808.  Nancy  and  Terry  Couch  on  behalf  of 
Anthony  Jarell  Couch.  Houston.  Texas. 
Court  of  Federal  Claims  Number  03-1 592V 

809.  Leanne  and  Lawrence  Arena  on  behalf 
of  Rocco  LawTence  ,\rena.  Bronx,  New- 
York.  Court  of  Federal  Claims  Number  03- 
1593V 

810.  Monika  and  David  Nugent  on  behalf  of 
Daniel  James  Nugent.  Danbury-, 
Connecticut,  Court  of  Federal  Claims 
Number  03-1 594V 


Federal  Register '\'f'!    RR^  \o    21  =^ 'Thursdav,  Nnvprnber  B. 


:om    \rAi< ,. 


62825 


811.  Lori  Schweiger  on  behalf  of  Sophia  Rose 
Schweiger,  Duluth.  Mihnesota,  Court  of 
Federal  Claims  Number  03-1595V 

812.  Gabriela  Sweet  on  behalf  of  Leerov 
Sweet,  Houston.  Texas,  Court  of  Federal 
Claims  Number  03-1 596V 

813.  Candace  and  Scott  Neu  on  behalf  of 
Aaron  Mathew  Neu,  Andover,  Minnesota, 
Court  of  Federal  Claims  Number  03-1 597V 

814.  Candace  and  Scott  Neu  on  behalf  of 
Hunter  Allen  Neu.  Andover,  Minnesota, 
Court  of  Federal  Claims  Number  03-1598V 

815.  Christine  and  Terry  Peters  on  behalf  of 
Braden  Scott  Peters,  Houston,  Texas.  Court 
of  Federal  Claims  Number  03-1 599V 

816.  Diane  and  Richard  Schraid  on  behalf  of 
Jacob  Allen  Schmid,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1600V 

817.  Anabel  and  Abdi  Priego  on  behalf  of 
Abdi  jared  Priego.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-1601V 

818.  Alicia  Clavton  on  behalf  of  Aaron  Maliq 
Clayton,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-1602V 

819.  Sheri  and  Kevin  Graham  on  behalf  of 
Preston  Tyler  Graham,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1603V 

820.  Anna  and  Anthony  Thompson  on  behalf 
of  lames  Martin  Thompson,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  03-1604V 

821.  Tammie  and  Thomas  Anderson  on 
behalf  of  Sion  Anderson.  Baltimore. 
Marvland,  Court  of  Federal  Claims  Number 
03-1 605V 

822.  Lisa  Osterkamp  on  behalf  of  Joshua 
lacob  Andberg,  Houston,  Texas,  Court  of 
Federal  Claims  Number  0,3-1 606V 

823.  Bertha  Bosvvell  on  behalf  of  Marquavis 
Devonta  Bosweli.  Houston.  Texas,  Court  of 
Federal  Claims  Number  03-1607V 

824.  Alvinese  and  Robert  Henderson  on 
behalf  of  Robert  Lewis  Henderson, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-1608V 

825.  Deena  and  Olando  Rivera  on  behalf  of 
Anthony  Michael  Rivera,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-1609V 

826.  Regina  and  Rickv  King  on  behalf  of 
loshud  Lynn  King.  Padurah.  Kentuckv. 
Court  of  Federal  Claims  Number  03-i610V 

82"  Nicole  and  Russell  Rider  on  behalf  of 
Logan  Nicole  Rider.  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-1611V 

828.  Barbara  and  Gregory  Haines  on  behalf  of 
Kevin  J.  Haines.  Woodbury.  New  Jersey, 
Court  of  Federal  Claims  Number  03-1612V 

Dated:  October  27.  2003. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  03-27883  Filed  11-5-03;  8:45  am) 

BILLING  CODE  416&-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments  on  Seven 
Nominations  Proposed  for  Listing  in 
the  Report  on  Carcinogens.  Eleventh 
Edition 

Summary 

.   The  National  Toxicology  Program 
(NIP)  solicits  final  public  comments  on 
the  nominations  reviewed  in  2003  for 
listing  in  the  Report  on  Carcinogens. 
Eleventh  Edition.  Comments  will  be 
accepted  for  60  days  from  the 
publication  date  of  this  announcement 
and  should  be  directed  to  Dr.  C.  W, 
Jameson  (contact  information  below). 

Background 

The  Report  on  Carcinogens  ("the 
Report")  (previously  known  as  the 
Annual  Report  on  Carcinogens)  is  a 
Congressionally  mandated  listing  of 
known  human  carcinogens  and 
reasonably  anticipated  human 
carcinogens,  and  its  preparation  is 
delegated  to  the  NTP  by  the  SecretaiA', 
Department  of  Health  and  Human 
Ser\ices  (DHHS).  Section  301  (b)  (4)  of 
the  Public  Health  Service  Act,  as 
amended,  provides  that  the  Secretar>-, 
DHHS,  shall  publish  a  biennial  report 
which  contains  a  list  of  all  substances 
(i)  which  either  are  known  to  be  human 
carcinogens  or  may  reasonably  be 
anticipated  to  be  human  carcinogens; 
and  (2)  to  which  a  significant  number  of 
persons  residing  in  the  United  States 
(US)  are  exposed.  The  law  also  states 
that  the  reports  should  provide  available 
information  on  the  nature  of  exposures, 
the  estimated  number  of  persons 
exposed  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  to  public  health  from 
exposure  to  these  chemicals. 

In  2003,  seven  nominations  were 
reviewed  by  three  scientific  committees, 
two  Federal  and  one  non-government, 
for  listing  in  the  Eleventh  Report.  This 
review  included  public  comment  and 
review.  The  three  scientific  review 
committees  evaluated  all  available  data 
relevant  to  the  criteria  for  inclusion  of 


candidate  nominations  in  the  Report. 
The  seven  nominations  along  with  their 
Chemical  Abstract  Services  (CAS) 
Registry  numbers  (where  available)  and 
the  recommendations  from  the  three 
scientific  peer  reviews  are  provided  in 
the  table  below.  The  NTP  will  review 
the  recommendations  from  each  of  the 
review  committees  and  consider  all 
public  comments  received  throughout 
the  review  process.  Based  upon  this 
information,  the  NTP  Director  will  make 
a  recommendation  to  the  Secretary. 
DHHS.  regarding  the  listing  of  each 
nominated  substance  in  the  Eleventh 
Report. 

The  criteria  used  in  the  review 
process  and  a  detailed  description  of  the 
review  procedures,  including  the  steps 
in  the  current  formal  review  process, 
can  be  obtained  from  the  NTP  Web  site 
at  http://ntp-sen'er.niehs. nih.gov/ 
(choose  Report  on  Carcinogens)  or  by 
contacting  Dr.  C.  VV.  Jameson  (contact 
information  below).  Background 
documents  on  the  nominations  are  also 
available  on  the  NTP  Report  on 
Carcinogens  Web  site  in  PDF-format  and 
in  hard  copy  or  on  CD  upon  request 
from  Dr.  Jamosun 

Public  Comment  Requested 

The  NTP  solicits  final  public 
comments  on  the  seven  nominations 
reviewed  in  2003  for  listing  in  the 
Eleventh  Report.  The  public  is  invited 
to  submit  comments  that  supplement 
any  previously  submitted  comments  or 
to  provide  comments  for  the  first  time 
on  any  nomination.  Comments  will  be 
accepted  for  60  days  from  the 
publication  date  of  this  announcement 
and  should  be  directed  to  Dr.  C.  W. 
Jameson  (National  Toxicology  Program. 
Report  on  Carcinogens,  MD  EC-14,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096,  fax:  (919) 
541-0144.  e-mail: 

jameson%niehs. nih.gov].  Individuals 
submitting  public  comments  are  asked 
to  include  relevant  contact  information 
(name,  affiliation  (if  any),  address, 
telephone,  fax.  e-mail,  and  sponsoring 
organization  (if  any)). 

Dated:  October  28,  2003, 
Kenneth  Olden, 

Director.  Sational  Toxicology  Program. 
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RG2  AND  NTP  Board  Subcommittee  ^  Recommendations  for  the  Nominations  Reviewed  in 
2003  for  Listing  in  the  Report  on  Carcinogens,  11th  Edition 


Nomination/CAS  number       Primary  uses  or  exp>osures 


Diazoamlnobenzene 
(DAAB)/ 136-35-6 


DAAB  is  used  as  an  Inter- 
mediate IP  the  produc- 
tion of  dyes  ana  to  pro- 
mote adhesion  of  natural 
rubber  to  steel 


RG1  action 


RG2  action 


Motion  to  list  DAAB  as 
reasonably  anticipated 
to  be  a  human  car- 
cinogen passed  by 
unanimous  vote  (5/0). 


Hepatitis  B  Virus  iHBVi 


Hepatitis  C  Virus  (HCVj  .... 


Human  Papillomaviruses 
(HPVs),  Genital-Mucosal 
Types. 


Lead  and  Lead  Com- 
pounds. 


Neutrons 


HBV  IS  a  small  DNA-envel- 
oped  virus  that  along 
with  Hepatitis  C  Virus 
I      causes  most  parentally 
transmitted  viral  hepatitis 

HCV  IS  an  RNA-enveioped 
virus  that  along  with 
Hepatitis  B  Virus  causes 
miost  parenteraily  trans- 
mitted viral  hepatitis 

HPVs  are  small   non-en- 
veloped viruses  that  in- 
fect genital  skin,  and 
genital  and  non-genital 
mucosa.  HPV  infections 
are  common  throughout 
the  world 

Maior  use  o'  metal  is  in 
making  lead-acid  stor- 
age batlenes  Other 
common  uses  include 
ammunition  and  cable 
covenng.  Lead  com- 
pounds are  used  in 
paint,  glass,  ceramics. 
fuel  additives,  and  some 
traditional  cosmetics. 


Exposure  to  neutrons  nor- 
mally occurs  from  a 
mixed  irradiation  field  in 
which  neutrons  are  a 
minor  component.  The 

■    exceptions  are  exposure 
of  patients  to  neutron  ra- 
diotherapy beams  and 
exposures  of  aircraft 
passengers  and  crew. 


Motion  to  list  HBV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (4/0). 

Motion  to  list  HCV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (7'0). 

Motion  to  list  HPVs  as 

known  tc  be  a  human 
carcinogen  passed  by 
unanimous  vote  (7/0). 


Motion  to  list  Lead  and 

Lead  Compounds  as 
known  to  be  human  car- 
cinogens passed  by 
unanimous  vote  (8/0) 


Motion  to  list  Neutrons  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (7/0). 


Motion  to  list  DAAB  as 
reasonably  anticipated 
to  be  a  human  car- 
cinogen passed  by  ma- 
jority vote  (8/1).  Nega- 
tive vote  cast  because 
member  felt  there  was 
not  sufficient  evidence 
for  DAAB  to  list  in  the 
Report  on  Carcinogens.. 


Motion  to  list  HBV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (8/0). 

Motion  to  list  HCV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (8/0). 

Motion  to  list  HPVs  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (8/0). 


Motion  to  list  Lead  and 
Lead  Compounds  as 
reasonably  anticipated 
to  be  human  carcino- 
gens passed  by  majority 
vote  (4/3).  Negative 
votes  cast  because 
members  felt  that 
human  data  were  suffi- 
cient to  list  lead  and 
lead  compounds  as 
known  to  be  human  car- 
cinogens. 

Motion  to  list  Neutrons  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (8/0). 


NTP  board  subcommittee 
action 

Motion  to  list  DAAB  as 
reasonably  anticipated 
to  be  a  human  car- 
cinogen passed  by  ma- 
lonty  vote  (6/4)  with  1 
abstention.  Negative 
votes:  3  members  felt 
nominations  did  not 
meet  criteria  for  listing 
and  1  member  felt  that 
because  DAAB  is  me- 
tabolized to  benzene,  it 
should  be  listed  as 
known  to  be  a  human 
carcinogen.  Absten- 
tion— member  fett  if 
DAAB  Is  metabolized  to 
benzene.  It  should  be 
listed  as  known  to  be  a 
human  carcinogen,  how- 
ever, not  convinced 
chemical  is  metabolized 
to  benzene  in  humans. 

Motion  to  list  HBV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (12/0). 

Motion  to  list  HCV  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (12/0). 

Motion  to  list  HPVs  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (12/0) 


Motion  to  list  Lead  and 
Lead  Compounds  as 
reasonably  anticipated 
to  be  human  carcino- 
gens passed  by  majority 
vote  (11/0), 


Motion  to  list  Neutrons  as 
known  to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (11/0). 
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Summary  of  RG1.  ^  RG^  and  NTP  Board  Subcommittee  =  Recommendations  for  the  Nominations  Reviewed  in 
2003  for  Listing  in  the  Report  on  Carcinogens.  11th  Edition— Continued 


Nomination/CAS  number       Primary  uses  or  exposures 


X-Radlation  and  Gamma 
(Y)-Radiatlon. 


Exposure  to  these  forms  of 

ionizing  radiation  comes 
from  a  vanety  of  natural 
(environmental  expo- 
sure) and  anthropogenic 
sources,  including  expo- 
sure for  military  med- 
ical, and  occupational 
purposes. 


RG1  action 


RG2  action 


NTP  board  subcommittee 
action 


Motion  to  list  X-Radiation 
and  y- Radiation  as 
known  to  be  human  car- 
cinogens passed  by 
unanimous  vote  (7/0). 


Motion  to  list  X-Radiation 
and  7-Radiation  as 
known  to  be  human  car- 
cinogens passed  by 
unanimous  vote  (8/0). 


Motion  to  list  X -Radiation 
and  y- Radiation  as 
known  to  be  human  car- 
cinogens passed  by 
unanimous  vote  (11/0). 


'—The  NIEHS  Review  Committee  for  the  Report  on  Carcinogens  (RGi 

2— The  NTP  Executive  Committee*  Interagency  Working  Group  for  the  Report  or  CaTinoaen<;  tRG2i 

-Agencies  from  the  NTP  Executive  Committee  represented  on  RG2  induce  Agency  fo^  Toxic  Substances  and  Di'^ease  Reaistrv  (ATSDR* 
Consumer  Product  Sa;ety  Commission  (CPSC).  Environmental  Protection  Agency  ^EPA,  National  Center  to'Env^onmlmal  Sh  of  the  Cen: 
FHA  N?tS1nctTV°  '"?J^'^'T''°",  (^CEH'CDC).  National  Center  (or  Toxicoiog.cal  Research  of  the  Pooo  ana  Druo  Adn,n  strat°or  (NCTR/ 
r^niorini^^  fT\°l  ^'1''^^^°''^^  Safety  and  Health^CDC  (NIOSH  CDCt.  Occupational  Safety  and  Health  Adm,n,st^at,on  ,OSHA,  NatTona 
Cancer  Institute  of  the  National  Institutes  of  Health  (NCI'NIHi.  and  National  Institute  of  Environr^ental  Health  Sc-nces  Nih  iNIEHS  NIH)  '^^"°''^' 
—  I he  NTP  Board  of  Scientific  Counselors  Report  on  Carcinogens  Subcommittee  la  standing  subcommmee  of  the  NTP  Boa'd  of  Scientific 
Counselors  that  serves  as  an  external  peer  review  group).  y      uv,^         ef  ui  me       r-  ooao  oi  scientinc 
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BILUNG  CODE  414(M)1-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-84] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Logic 
Model  Grant  Performance  Reporting 
Standard 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Applications  of  HUD  Federal 
Financial  Assistance  are  required  to 
indicate  intended  results  and  impacts. 
Grant  recipients  report  against  their 
baseline  performance  standards  This 
process  standardizes  grants  progress 
reporting  requirements  and  promotes 
greater  emphasis  on  performance  and 
results  in  grant  programs 
DATES:  Comments  Due  Date:  December 
8.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0114)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 


Washington.  DC  20503;  Fax  number 

(202)  395-6974:  e-mail 

La  u  ren_  Witten  berg@omb.eop  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  MLnagement 
Officer.  .^VO,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  Southwest,  Washington.  DC 
20410;  e-mail  Wayne_Ecldins&HUD.gov: 
telephone  (202)  708-2374  This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  mav  bp  obtained 
from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35J  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agencv  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Logic  Model  Grant 
Performance  Reporting  Standard. 

OMB  Approval  .\umber:  2535-0114. 

Form  Mumbers:  HLrD-96010. 

Description  of  the  Need  for  the 

Information  and  Its  Proposed  ( 'se: 
Applicants  of  HUD  Federal  Financial 
Assistance  are  required  to  indicate 
intended  results  and  impacts.  Grant 
recipients  report  against  their  baseline 
performance  standards.  This  proves 
standardizes  grants  progress  reporting 
requirements  and  promotes  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  State.  Local  or 
Tribal  Government. 

Frequency  of  Submission:  Quarterly. 

.Annually 

Reporting  Burden:  Number  of 
Respondents  11,000;  Average  response 
per  Respondent  2.8;  Total  annua] 
responses  30,800;  Average  burden  per 
response  18  hrs. 

Total  Estimated  Burden  Hours: 
554,400. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority-:  Section  3507  of  the  Paperwork 
Reduction  .Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated   October  30.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer 

[FR  Doc.  03-27884  Filed  11-5-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-85] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Utility 
Allowance  Adjustments 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

.Multitamilv  project  owners  are 
required  to  advise  the  Secretary'  of  the 
need  fnr  and  request  approval  of  a  new 
utility  allowance  for  tenants. 
DATES:  Comments  Due  Date:  December 
8. 2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
thi'  proposal  by  name  and/or  OMB 
approval  number  (2502-0352)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  20503;  Fax  number 
(202)  395-6974:  E-mail 
L(iurpn_Wittpnhrrg^omb  enp.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest.  Washington.  DC 
20410:  e-mail  Wayne_Eddins'®HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Utility  Allowance 
Adjustments. 

OMB  Approval  Number:  2502-0352. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Multifamily  project  owners  are  required 
to  advise  tlie  Secretary  of  the  need  for 
and  request  approval  of  a  new  utility 
allowance  for  tenants. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden:  Number  of 
Respondents  1,200;  Average  response 
per  respondent  1;  Total  annual  response 
1,200;  Average  burden  per  response  0.5 
hrs. 

Total  Estimated  Burden  Hours:  600. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  October  30.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-27885  Filed  11-5-03;  8:45  am) 

BILLING  CODE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Recovery  Plan  for  the  Star  Cactus 

(Astrophytum  astenas) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  Final  Recovery  Plan 
for  the  star  cactus  [Astrophytum 
asterias]  Star  cactus  has  been 
documented  on  one  private  land  site  in 
Starr  County.  Texas.  Additional 
populations  may  be  found  in  the  United 
States  in  Texas,  and  in  Tamaulipas  and 
Nuevo  Leon.  Mexico. 

ADDRESSES:  Persons  wishing  to  receive 
the  Final  Recovery  Plan  can  obtain  a 


copy  from  the  U.S.  Fish  and  Wildlife 
Service.  Corpus  Christi  Ecological 
Services  Field  Office,  c/o  TAMUCC.  Box 
338.  6300  Ocean  Drive.  Corpus  Christi. 
Texas,  78412.  The  Final  Recovery  Plan 
will  also  be  available  through  the  Fish 
and  Wildlife  Region  2  Web  site  at:  http: 
//southwest. fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Field  Office  Supervisor.  Corpus  Christi 
Ecological  Services  Field  Office,  at  the 
above  address;  telephone  (361)  994- 
9005.  facsimile  (361)  994-8262. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  star  cactus  (Astroph\ium 
asterias]  was  listed  as  endangered  on 
November  17.  1993.  under  authoritv  of 
the  Endangered  Species  Act  of  1973.  as 
amended.  The  threats  facing  the 
survival  and  recovery  of  this  species 
include  habitat  destruction  through 
conversion  of  native  habitat  to 
agricultural  land  and  increasing 
urbanization,  competition  with  exotic 
invasive  species,  genetic  vulnerability 
due  to  low  population  numbers,  and 
collecting  pressures  for  the  cactus  trade. 
The  Final  Recovery  Plan  includes 
information  about  the  species  and 
provides  objectives  and  actions  needed 
to  downlist  the  species.  Recovery 
activities  designed  to  achieve 
dovvnlisting  objectives  include: 
Protecting  known  populations; 
searching  for  additional  populations: 
performing  outreach  activities  to 
educate  the  general  public  on  the  need 
for  protection:  building  partnerships 
with  private  landowners  who  are 
interested  in  voluntary-  conser\'ation  of 
the  species  on  their  land:  establishing 
additional  populations  through 
reintroduction  in  the  known  range  of 
the  plant;  formalizing  a  conservation 
strategy  with  Mexico;  and  filling 
information  gaps  to  guide  management 
decisions  and  provide  a  basis  for 
delisting  criteria.  The  Recovery  Plan 
will  be  reviewed  in  five  years  to 
evaluate  management  direction  and 
reconsider  delisting  criteria. 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  Recovery  Plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  Plans  describe 
actions  considered  necessary  for 
conservation  of  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
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implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recoverv-  Plans. 

The  Final  Star  Cactus  Recover}'  Plan 
is  cosigned  by  the  Director  of  the  Texas 
Parks  and  Wildlife  Department. 

Authority' 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  September  9.  2003. 
Bryan  Arroyo, 

Acting  Regional  Director.  Region  2. 
IFRDoc.  03-2-919  Filed  1 1-5-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Environmental  Impact  Statement/ 
Environmental  Impact  Report  on  the 
Proposed  Amendment  of  the  Water 
Service  Contract  Between  the  United 
States  of  America  and  the  Sacramento 
Municipal  Utility  District.  Sacramento. 
CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  cancellation. 

SUMMARY:  The  Bureau  of  Reclamation 

and  the  Sacramento  Municipal  Utilitv 
District  (SMUD)  are  canceling  plans  to 
continue  work  on  a  joint  environmental 
impact  statement/environmental  impact 
report  (EIS/EIR)  on  a  proposed 
amendment  of  the  water  service  contract 
between  the  United  States  and  SMUD. 
The  reason  for  canceling  is  that  the 
project  will  be  addressed  as  part  of  the 
environmental  review  processes  for  both 
the  Freeport  Regional  Water  Project  and 
the  American  River  Division  long-term 
contract  renewal 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rob  Schroeder,  Reclamation,  at  (916) 
989-7274. 


SUPPLEMENTARY  INFORMATION: 

Re(,lanidtion  and  .SNR'D  had  proposed 
to  amend  the  existing  (  ontract  tu  change 
the  point  of  diversion  of  30.000  acre-feet 
annually  of  contract  w^ater  for  municipal 
and  industrial  uses  for  Sacramento 
County  Water  Agency. 

Dated:  October  24.  2003. 

Frank  .Michny. 

Regional  Environmental  Officer.  Mid-Pacific 
Region. 

IFR  Doc.  03-27920  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  43ia-MN-P  C 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  30.  2003.  a 
proposed  Consent  Decree  in  United 
States  v.  Alliant  Techsystems,  Inc.,  Civil 
Action  No.  03-4648,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersev. 

In  this  action  the  United  States  seeks 
the  recovery  of  response  costs  incurred 
regarding  the  Radiation  Technology 
Superfund  Site,  in  Rockaway  Township, 
New  lersey.  The  proposed  consent 
decree  embodies  an  agreement  with 
Alliant  Techsystems,  Inc.  (ATK)  to 
perform  the  groundwater  remedv  at  the 
Site  and  to  reimburse  the  U.S. 
Environmental  Protection  Agency  for  up 
to  S249.000  of  its  past  response  costs 
and  for  all  oversight  costs  in  connection 
with  the  performance  of  the  remedy. 
The  decree  provides  ATK  with  a 
covenant  not  to  sue  under  Sections  106 
and  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9606  and 
9607(a). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Bo.x  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Alliant  Techsvstems.  Inc..  D.J. 
No.  90-ll-2-0769-'/l.' 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  970  Broad  Street.  Room  400. 
Newark.  NJ  07102.  and  at  the  Region  II 
Office  of  the  U.S.  Environmental 
Protection  Agency.  Region  II  Records 
Center.  290  Broadway.  17th  Floor.  New 
York,  NY  10007-1866.  During  the 


public  coimnent  period,  the  Consent 
Decree  also  may  be  examined  on  the 
following  Department  of  Justice  Web 
site.  /?«p.//H'H'M'. usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611.  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.  fleetwoodi&usdoi. gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  S32.25  (25  cents  per 
page  reproduction  cost)  payable  to  U.S. 
Treasury. 

Catherine  R.  McCabe. 

Deputy  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Xatural  Resources  Division. 
IFR  Doc.  03-27886  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Filing  of  Environmental 
Bankruptcy  Settlement  in  In  re 
Fansteel.  Inc.  et  al. 

Notice  IS  hereby  given  that  a  proposed 
settlement  entered  into  by  the  United 
States,  on  behalf  of  the  Environmental 
Protection  Agency  ("EPA"),  the 
Department  of  the  Navy  ("Nax'y").  the 
Department  of  the  Interior  ("DOl")  and 
the  National  Oceanic  and  Atmospheric 
Administration  ("NCAA"),  and 
Fansteel,  Inc.  ("Debtor")  was  filed  on 
September  18.  2003.  in  In  re  Fansteel, 
Inc.  et  al.,  No.  02-10109  (Bank.  D.  Del.) 
with  the  United  States  Bankruptcy 
Court  for  the  District  of  Delaware.  The 
proposed  settlement  is  contained  in 
Article  XIII(C)  of  the  Debtor's  proposed 
Plan  of  Reorganization  ("Plan")  and 
would  resolve  certain  claims  of  the 
United  States  against  the  settling  party 
under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liabilitv'  Actl'CERCLA")  42  U.S.C. 
9601  et  seq..  relating  to  the  following 
locations:  (1)  The  Vulcan  Louisville 
Smelter  Site/Vacant  Lot  Site  ("Vacant 
Lot  Site");  (2)  Pettibone  Creek:  and  (3) 
the  Naval  Station  Great  Lakes  including 
the  boat  basin,  inner  harbor,  and  the 
outer  harbor  ( "NAVSTA  Great  Lakes") 
all  in  North  Chicago.  Lake  County, 
Illinois. 

Under  the  settlement.  Reorganized 
Fansteel  will  contribute  Si  ,600.000  to 
North  Chicago,  Inc.  ("NCI"),  a  wholly- 
owned  subsidiary  of  Fansteel  created 
under  the  Plan,  to  perform  the  response 
action  selected  by  the  EPA  ("North 
Chicago  Response  Action")  at  the  real 
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property  owned  by  Fansteel,  which  is  a 
portion  of  the  Vacant  Lot  Site  ("North 
Chicago  Facility").  The  Department  of 
Defense,  the  General  Services 
Administration,  the  Department  of 
Commerce,  and  the  Department  of 
Treasury  ("Federal  Settling  Agencies") 
will  contribute  S425.000.  which  funds 
will  be  used,  if  necessarv'.  by  NCI,  with 
EPA  oversight,  to  clean  up  the  North 
Chicago  Facility  following  NCI's 
expenditure  of  the  Si  .600,000.  If  the 
above  is  not  sufficient.  Reorganized 
Fansteel  will  contribute  an  amount  of 
up  to  an  additional  S500.000  to 
complete  the  North  Chicago  Response 
Action.  In  the  event  that  the  City  of 
North  Chicago,  Illinois  ("City") 
exercises  eminent  domain  with  respect 
to  the  North  Chicago  Facility  before  the 
cleanup  is  commenced.  Reorganized 
Fansteel  and  the  City  will  contribute  the 
requisite  funds  to  perform  the  North 
Chicago  Response  Action. 

In  addition,  the  EPA.  Navy.  DOI.  and 
NO  A  A  are  granted  an  allowed 
unsecured  claim  in  the  amount  of 
SlO.noO.OOO,  on  account  of  which  they 
will  receive  a  distribution  of  (1) 
Available  General  Unsecured  Cash  in 
the  amount  of  5100,000  (to  be  allocated 
among  the  Navy.  NOAA,  and  the  DOI 
only)  and  (2)  50%  of  certain  insurance 
proceeds  received  by  Reorganized 
Fansteel.  The  proposed  settlement 
would  be  implemented  through  a 
Consent  Decree  in  conformance  with  the 
settlement  terms  described  in  the 
proposed  Plan.  The  Plan  also  grants  the 
EPA  allowed  general  unsecured  claims 
related  to  the  Old  Southington 
Superfund  Site  in  Southington, 
Connecticut:  the  PCB  Treatment  Inc. 
Superfund  Site  in  Kansas  City.  Kansas 
and  Kansas  City,  Missouri;  the  Li 
Tungsten  Superfund  Site  in  Glen  Cove, 
New  York;  and  the  Operating  Industries. 
Inc.  Superfund  Site  in  Monterey  Park. 
California. 

The  hearing  on  whether  to  confirm 
the  Plan  is  set  for  November  17,  2003. 
Comments  relating  to  the  proposed 
settlement  must  be  received  by  the 
Department  of  Justice  by  close  of 
business  November  14,  2003,  Comments 
may  be  addressed  to  the  Assistant 
.•\ttorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice  and  sent  bv  any 
of  the  following  methods:  (1)  Telefax  or 
e-mail  to  Richard  Gladstein 
{ncbard.gladstRin&usdoj.gov).  fax  no. 
(202)  514-8395,  phone  confirmation 
number  (202)  514-1711;  or  (2)  first  class 
mail  to  P.O.  Box  761 1 ,  Ben  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  In  re  Fansteel.  et  ai,  D.J. 
Ref.  No.  90-10-07797/1.  Copies  of  the 
proposed  settlement  mav  be  examined 


at  the  Office  of  the  United  States 
Attornev  for  the  District  of  Delaware, 
1201  Market  Street,  Suite  1100, 
Wilmington,  DE  and  the  Region  V  Office 
of  the  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Street.  Chicago,  Illinois  60604.  During 
the  public  comment  period,  the 
settlement  may  be  viewed  on  the 
following  Department  of  Justice  Web 
site,  httpJ/www.usdoj.govfenrdf 
open.html.  A  copy  of  the  settlement  also 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice.  Washington, 
DC  20044-7611.  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov).  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$21.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Thomas  A.  Mariani,  Jr., 

Assistant  Ch ief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  03-28018  Filed  1 1-4-03;  2:38  pm] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA") 

Consistent  with  the  policy  of  Section 
122(d)(2)  of  CERCLA,  42  U.S,C, 
9622(d)(2),  notice  is  hereby  given  that 
on  November  3,  2003,  a  Settlement 
Agreement  with  Plainwell.  Inc. 
("Plainwell")  and  five  affiliated 
companies  was  lodged  with  the 
Bankruptcy  Court  for  tiie  District  of 
Delaware,  in  In  re  Plainwell.  Inc.  and 
Plainwell  Holding  Co..  Case  No.  00- 
4350  (JWV). 

The  proposed  Settlement  Agreement 
is  with:  (1)  Plainwell  and  its  parent 
company,  Plainwell  Holding  Company 
(collectively,  the  "Debtors"),  both  of 
which  are  in  liquidation  proceedings 
under  Chapter  11  of  the  Bankruptcy 
Code;  and  (2)  the  Debtors'  past  parent 
companies.  Colonial  Heights  Packaging, 
Inc.,  Pliilip  Morris  USA  Inc., 
Chesapeake  Corporation,  and  Simpson 
Paper  Company  (collectively,  the  "non- 
debtor  Plainwell  Parties"),  which  are 
not  in  bankruptcy.  The  Settlement 
Agreement  resolves  claims  of  the  United 
States  and  the  State  of  Michigan  against 
those  parties  under  Section  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  ("CERCLA").  for  response  costs,  the 
performance  of  response  actions,  and 
natural  resource  damages  with  respect 
to  the  Allied/Portage  Creek/Kalamazoo 
River  Superfund  Site  in  Plainwell, 
Michigan  ("Site").  The  claims  by  the 
United  States  addressed  in  the 
Settlement  Agreement  include  claims 
on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  the  United  States  Department 
of  the  Interior  ("DoI"),  and  the  National 
Oceanic  and  Atmospheric 
Administration  of  the  United  States 
Department  of  Commerce  ("NOAA"), 
The  State  of  Michigan  ("State")  is  also 
a  signatorv  to  the  Agreement. 

Under  the  proposed  Settlement 
Agreement,  the  non-debtor  Plainwell 
Parties  will  pay  approximately  (1)  S6.2 
million  towards  EP.\"s  future  response 
costs  in  connection  with  the  Site;  (2) 
523,000  towards  EPA's  past  response 
costs;  (3)  5900.000  for  use  jointly  by 
DOI,  NOAA.  and  the  State,  as  trustees 
of  natural  resources  injured  at  the  Site, 
to  restore,  replace,  or  acquire  the 
equivalent  of  the  injured  resources;  and 
(4)  516.000  towards  the  Federal  and 
State  trustees'  natural  resource  damages 
assessment  costs.  In  addition,  the 
Agreement  requires  Plainwell  to  execute 
a  restrictive  covenant  in  favor  of  the 
United  Stater  and  the  State  on  a  landfill 
that  it  owns. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Settlement 
Agreement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  In  re 
Plainwell,  Inc.  and  Plainwell  Holding 
Co..  Case  No.  99-i350  (JWV)  (DO)  Ref. 
No.  90-11-2-1306). 

The  Settlement  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Delaware, 
1007  North  Orange  Street,  Suite  700, 
Wilmington,  Delaware  19899-2046;  and 
at  EPA  Region  5,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604  (contact  Eileen 
L.  Furey.  Esq.  (312)  886-7950).  During 
the  public  comment  period.  tJie 
Settlement  Agreement  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  bttp:// 
ivwH'.usdoj.gov/enrd/open.btml.  A  copy 
of  the  Settlement  Agreement  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P,0.  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
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number  (202)  514-1547.  In  rpque.sting  a 
copy  from  the  Consent  Decree  Librar*-. 
please  refer  to  In  re  Plamwell.  Inc.  and 
Plainwell  Holding  Co.,  Case  No.  00- 
4350  (IWV)  (DOI  Ref.  No.  90-11-2- 
130fi).  and  enclose  a  check  in  the 
amount  of  Si  1 .50  (25  cents  per  page 
reproduction  cost)  parable  to  the  U.S. 
Treasure. 

William  D.  Brighton. 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  &■  Natural  Resources 

Division. 

[FR  Doc.  03-27996  Filed  11-5-03:  8:45  am] 

BILLING  CODE  44lo-15-M 


DEPARTMENT  OF  LABOR 

Bureau  of  International  Labor  Affairs: 
U.S.  National  Administrative  Office. 
National  Advisory  Committee  for  the 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Open  Meeting 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  .Notice  of  open  meeting 
November  24,  2003. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463).  the  U.S.  National  Administrative 
C3ffice  (NAO)  gives  notice  of  a  meeting 
of  the  National  Advisorv  Committee  for 
the  North  American  Agreement  on 
Labor  Cooperation  (.NAALC),  which  was 
established  by  the  Secretary-  of  Labor. 

The  Committee  was  established  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  the  NAALC.  the  labor  side  accord  to 
the  North  American  Free  Trade 
Agreement  (NAFTA).  The  Committee  is 
authorized  under  Article  17  of  the 
NAALC. 

The  Committee  consists  of 
independent  representatives  drawn 
from  among  labor  organizations, 
business  and  industry,  educational 
institutions,  and  the  general  public. 
DATES:  The  Committee  will  meet  on 
November  24,  2003  from  9  a.m.  to  1 
p.m. 

ADDRESSES:  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  N\V.. 
E.xecutive  Conference  Room  at  C-5515, 
Washington.  DC  20210.  The  meeting  is 
open  to  the  pulilic  on  a  first-come,  first 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Karesh.  designated  Federal 
Officer,  U.S.  NAO.  Bureau  of 
International  Labor  Affairs.  U.S. 
Department  of  Labor.  200  Constitution 
.Avenue.  N\V..  Room  S-5205, 
Washington.  DC  20210  Telephone  202- 
693-4900  (this  is  not  a  toll  free  number). 


SUPPLEMENTARY  INFORMATION:  Pl.Mse 
refer  to  the  notice  published  in  the 
Federal  Register  on  December  15.  1994 
(59  FR  fi4"l  31  for  SUPPLEMENTARY 
INFORMATION. 

iiigned  at  Washington,  DC  on  October  31. 
2003. 

Lewis  Karesh. 

Acting  Director.  U.S.  National  Administratix'e 
Office. 

[FR  Doc.  03-27925  Filed  11-5-03:  8:45  am] 

BILLING  CODE  4510- 2&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52.691] 

American  Bag  Corp..  Winfield.  IN: 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
27,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  American  Bag  Corporation. 
Winfield,  Tennessee. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlv, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  1st  day  of 
October  2003. 

Richard  Ciiun  h 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FRDoc.  03-27931  Filed  11-5-03;  8:45  am] 

BILLING  CODE  3510- 30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52.869] 

Clayson  Knitting  Company,  Inc.,  Star, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  17,  2003  in  response  to  a 
worker  petition  filed  a  company  official 
on  behalf  of  workers  at  Clayson  Knitting 
Company,  Inc..  Star,  North  Carolina. 

The  petitioner  has  requested  that  the 

petition  be  withdrawn.  Consequentlv. 
the  investigation- has  been  terminated. 


Signed  at  Washington,  EK:  this  30th  day  of 
September  2003 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

.\djustmex\t  Assistance. 

[FR  Doc.  03-27928  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended.  (19 
U.S.C.  2273).  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibilitv  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  number  and  alternative 
trade  adjustment  assistance  (ATAA)  by 
(TA-W)  number  issued  during  the 
periods  of  September  and  October  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  applv  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222(a)  of  the  Act  must  be  met. 

I.  Section  {a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers"  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated: 

B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers"  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers"  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partiallv 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  countv  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision:  and 

C.  One  of  the  following  must  be 
satisfied: 


62832 


Federal  Register/ Vol.  68,  No.  215 /Thursday.  November  6,  2003 /Notices 


1   The  country  to  which  the  workers' 
firm  hds  shifted  production  of  the 
articles  is  a  partv  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  honeficiarv  countrv  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Ba^in  Economic  Recovery 
Act:  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondarv  group  ti)  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222(b)  of  the 
Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers'  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totallv  or  partially 
separated;  or  are  threatened  to  become 
totally  or  partially  separated: 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  applv  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification:  and 

(3)  Either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers'  firm;  or 

(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a){2)(B)(Il.Bj  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-52.827;  Dana  Glacier  Vandervell. 

Bearings  Di\  .  Caldwell.  OH 
TA-W-52.807:  Brubaker  Tool  Corp..  a 

subsidiary  of  Talbott  Holdings, 

Millersburg,  PA 


TA-W-52.741;  Etto  Tool  and  Machine 

Company,  Inc.,  York,  PA 
TA-W-52,307:  Ovalstrapping,  Inc.,  Fort 

Payne.  AL 
TA-W-52,262:  Sierra  Pine,  Ltd, 

Springfield,  OR 
TA-W-52.728:  TRW  Automotive,  Body 

Controls  Systems.  NA,  Rushford, 
.    MM 
TA-W-52.410;  Radio  Frequency 

Services,  Inc.,  Wilkesboro,  NC 
TA-W-52.659;  Connex  Pipe  Systems,  a 

subsidiary  of  The  Shaw  Group,  Inc., 

Troutville,  VA 
TA-W-32.474:  Kulicke  and  Soffa 

Industries.  Austin,  TX 
TA-W-52,472:  Arlee  Home  Fashions, 

Inc.,  Mexico.  MO 
TA-W-52,627:  Flextronics  Logistics. 

including  leased  workers  of  Wood 

Personnel,  Mount  fuliet.  TN 
TA-W-52.541;  Alabama  Metals,  Div.  of 

Amico  Klemp,  Liberty,  MO 
TA-W-52,980:  Worcester  Gear  Works, 

Inc.,  Worcester,  MA 
TA-W-33,035;  Supreme  Bumper.  Inc., 

Toledo.  OH 
TA-W-52.859:  Prestige  Products,  Inc., 

Minneapolis,  MN 
TA-W-52,774:  Weyerhauser  Co..  North 

Bend.  OR 
TA-W-52.814;  Precision  Tool  and 

Design,  Erie.  PA 
TA-W-32.913;  Spectrulite  Consortium. 

Inc.,  Madison,  IL 
TA-W-52,971:  Goodyear  Tire  and 

Rubber  Co.,  Engineered  Products 

Div.,  Cartersville,  GA 
TA-W-32.560;  Minnesota  Ore 

Operations,  div.  of  U.S.  Steel  Corp., 

Mt.  Iron,  MN 
TA-W-52,779;  Avondale  Mills,  Inc.,  Bon 

Air  Plant.  Sylacauga,  AL 
TA-W-52.734;  Bendtec.  Inc.,  Duluth, 

MN 
TA-W-52,707:  Parker  Hannifin  Corp..  Hose 

Products  Div.,  Green  Camp.  OH 
TA-W-5i.787:  Western  Technology  Services 

International.  Inc..  a/k/a  WOTCO,  Inc.. 

Casper,  WY 
TA-W-52,633:  Highland  Supply  Corp.. 

Highland.  IL 
TA-W-52.908:  Coastal  Apparel,  LLC.  Tabor 

City,  NC 
TA-W-5Z.561:  Benchmark  Electronics,  Inc., 

Winona,  MN 
TA-W-52,521;  Novell,  Inc.,  Provo,  UT 

The  investigation  revealed  that  criteria  (a) 
(2)  (A)  (I.C)  (increased  imports)  and  (a)  (2)  (B) 
(II. C)  (has  shifted  production  to  a  foreign 
country)  have  not  been  met. 
TA-W-53,041;  Tecumseh  Products  Co., 

Evergy  Div..  Paris.  TN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-52,937;  Zephyrhills  Natural  Spring 

Water,  a  subsidiary  of  Nestle  Waters 

North  America.  Inc.,  Tamarac,  FL 
TA-W-52,960:  Rosenbluth  International, 


Inc..  Kannapolis.  NC 
TA-W-52.911:  International  Paper  U.S. 

Container  Div..  Orange.  TX 
TA-\V-52.839:  General  Electric  Engine 

Ser\-ires.  a  div.  of  the  General  Electric 

Companv.  Mc Allen.  TX 
TA-W-.'i2.950;  Alva  Distributing  Inc.. 

Albemarle.  NC 
TA-l\'-53.020:  Intercontinental  Hotels 

Group.  Reser\'ation  Center.  Gary,  NC 
TA-W-52.98.';:  Canon  USA.  Inc.. 

Semiconductor  Div..  San  .Antonio.  TX 
TA-\V-52.828:  .■\K  Steel  Corp..  Rockport 

Works.  Shipping.  Receiving  and 

Packaging  Department.  Rockport.  IN 
TA-W-52.856:  Breed  Safetv  Restraint 

Systems,  El  Paso.  TX         , 
TA-W-52.920:  Sony  Erircson  .Mobile 

Communications.  CDMA  Development 

Group.  Research  Triangle  Park.  NC 
TA-W-52.942:  Innovative  .\1arketing 

Strategies.  Pittsburg.  KS 
TA-W-52.798:  ADC  Telecommunications, 

Inc..  Eden  Prairie.  MN 
TA-W-52.766:  American  Sussen  Corp.,  a 

subsidiary-  of  Spindelfabrik  Suessen, 

Charlotte.  NC 
TA~W-52.663:  Stanley  Sen-ices.  Henderson. 

NC 
TA-W-52.643:  Matsushita  .■\vionics  Systems 

Corp..  Coppell.  TX 
TA-W-52.r>67:  Agilent  Technologies.  Inc., 

Global  Financial  Accounting  Div.. 

Colorado  Springs.  CO 
TA-W-52.642:  Cyberware  Laboratories.  Inc.. 

Engineering  Department  Monterev.  GA 
TA-W-52.958:  Electronic  Data  Systems,  GM/ 

SPO.  Flint.  MI 
TA-W-.52.957:  Stmicroelectronics.  Inc., 

Raleigh.  NC 
TA-W-52.837:  Svkes  Enterprises.  Inc.. 

Klamath  Falls.  OR 
TA-W-52.716:  Uniprise.  Da\ton.  OH 
TA-W-53,079:  Electronic  Data  Systems 

Corp..  Troy.  MI 
TA-W-53.W0:  Computer  Sciences  Corp.. 

Lehigh  Valley  Location.  Bethlehem.  P,4 
TA-W-53.162:  Spherion  Corp..  Victoria,  TX 
TA-W'52.875:  Lucent  Technologies, 

Naperville.  IL 
TA-W-52.806:  BMC  Software,  Inc.,  Houston, 

TX 
TA-W-52.933:  Ashland  Specialty  Chemical 

Co.,  a  div.  of  Ashland.  Inc.,  San  Antonio. 

TX 
TA-W-53.n88:  LB.  Smith.  Inc..  a  subsidiary 

of  Smith  Land  t  Improvement  Corp., 

Camp  Hill.  PA 
TA-W-^.53.181 :  BIK  Corp..  d/b/a  Nutec 

bicklev.  Bensalem.  PA 
TA-W-53A82:  RMH  Telesenices.  Inc.. 

Wilkes-Barre.  PA 
TA-W-52.965:  Agri  Beef  Co..  Boise.  ID 
TA-W-53.016:  Accenture.  LLP.  Anchorage, 

AK 
TA-W-52.981:  Oce  Groupware  Technology. 

Inc.  (OCT),  a  subsidiary  of  Oce-USA 

Holding.  Inc..  a  member  of  The  Oce 

Group,  a  subsidiary  of  Oce  N.V.,  Boise, 

ID 
TA~W-52.751:  Cliffs  Mining  Services  Co., 

Ishpeming.  MI 
TA-W-52.802:  Sappi  Cloquet  l±C. 

d/b/a  Sappi  Fine  Paper  North  America, 

Cloquet.  MN 
TA-W-52,842:  Wal-Mart  Distribution  Center, 
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Laurens.  SC 
TA-W-52.975:  Fall  Rhfr  Paper  and  Supply. 

New  Bedford.  MA 
TA-W-52.9a7:  SACM  Textiles.  Inc..  Lvwan. 

SC 
7.4-U-52.865;  Washington  Ixygistics.  Inc.. 

Ohmpia.  WA 
TA-W-52.671:  Siebel  Systems,  Emeryville. 

CA 
TA-W-.52.709;Kana  Software.  Inc..  Research 

and  Development  Department.  Menio 

Park,  CA 
TA-W-52.772:  Baltimore  Marine  Industries. 

Inc..  Baltimore.  MD 
TA-W-52.745:  Erie  Power  Technologies,  Inc.. 

Erie.  PA 
TA-W-52.743:  Hewlett  Packard.  Boise.  ID 
TA-W-52.71 1 :  AT&T  Wireless  Service.  Inc.. 

Livermore.  Call  Center.  Livermore,  CA 
TA-W-52.918:  Mationalwide  Title  Clearing. 

Inc..  Glendale.  CA 
TA-W-52.800:  GE  Betz  Regional  Business 

Center.  Grand  Rapids.  MI 
TA-W-52,77i:  Central-PA  Distribution  Sr 

Warehouse.  LLC.  Reedsville.  PA 

The  investigation  revealed  that  criterion 
(a)(2)(AKI.A)  (no  employinent  decline)  has 
not  been  met. 

TA-W-52.897;  Alchemist.  Inc.,  Bellingham. 

WA 
TA-W-52.932:  Fishing  Vessel  (F/V)  Erika, 

Kodiak.  .AK 
T.-\~W-52.884:  Fishing  Vessel  (F/V) 

Confidence.  Sitka.  AK 
TA-W-52.894:  Fishing  Vessel  (F/V) 

Desperado.  Wasilla.  AK 
TA-W-52.808:  Maui  Pineapple  Co..  Ltd. 
,      Honolua  Plantation  and  Kahului 

Cannen,:  Kahului.  HI 
T.A-W-52.912:  Boise  Cascade  Corp..  Yakima. 

WA 
TA-W-52.585:  Oregon  Woodworking  Co.. 

Bend.  OR 

The  investigation  revealed  that  criteria  (3) 
has  not  been  met.  The  subject  firm  did  not 
supply  component  parts  accounting  for  at 
least  20  percent  of  production  or  sales  to  a 
firm  (or  subdivision)  that  employed  a  group 
of  workers  who  received  a  certification  of 
eligibility  to  apply  for  trade  adjustment 
assistance. 

TA-W-52.835:  Southeastern  Adhesives  Co.. 

Lenoir.  XC 

The  investigation  revealed  that  criteria  (a) 
(2)  (A)  (I.B)  (Sales  or  production,  or  both,  did 
not  decline)  and  (a)  (2)  (B)  (II.B)  (has  shifted 
production  to  a  county  not  under  the  free 
trade  agreement  with  U.S.]  have  not  been 
met. 

T.-\-W-52.824:  Givaudan  Flavors  Corp..  a 

wholly  owned  subsidiary  of  Givaudan 

United  States.  Inc..  Cincinnati,  OH 
TA-W-52.574:  Waggoner/Parker  Fisheries, 

Kenai.  .4A' 
TA-W-52.847:  Medsource  Technologies. 

.\'ewton.  MA 
TA-W-52.789:  Alkahn  Labels.  Inc..  Jac-Arts 

Div..  Cochran.  GA 
TA-W-52.730:  Ben^ick  Weaving.  Inc., 

Berv,'ick,  PA 
T.A-W-52.677:  Weslmghouse  Electric  Co., 

Nuclear  Services  Div  .  MonroeviUe.  PA 
The  investigation  revealed  that  criteria  (2) 
has  not  been  met.  The  workers  firm  (or 


subdivision)  is  "not  a  supplier  or  downstream 
producer  to  trade-affected  companies 
TA-W-52.810;  Knernschield  Manufacturing 

Co.  Columbia.  MO 
TA-W-52.812:  Meialdyne  Sintered 

Components,  a  Part  of  the  Engine  Group 

of  Metald\me  Corp..  St.  Marvs.  PA 
TA-W-53.008;  Martins  Manufacturing.  LLC. 

Kingsford.  MI 
TA-W-52.499:  Pennsylvania  Electric  Coil.  * 

Ltd.  Glasspori.  PA 
TA-W-52.782:  Progressive  Processing.  Inc.. 

Ehria.  OH 
TA-W-52.705;  Trojan  Steel  Co..  Charleston. 

m' 

TA-W-52.563:  Sheet  Metal  Specialties.  Inc.. 

Waxbaw.  NC 
TA-W-52.674:  ADM  MilliBng  Co.. -A'  Mill. 

a  subsidiary  of  Archer  Daniels  Midland 

Co..  Minneapolis.  MN 

Affirmative  Determinations  for  Worker 
.■adjustment  .\ssistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company  name 
and  location  of  each  determination  references 
the  impact  date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)  (2)  (A) 
(increased  imports)  of  section  222  have  been 
met. 

TA-W-52.778;  Titan  Tire.  Brownsville.  TX: 

August  28.  2002. 
TA-W-52.8U:  RBX  Industries,  Inc..  Conover. 

NC:  September  2.  2002. 
TA-W-52.836:  A  and  A  Consultants.  Inc..  El 

Paso.  TX:  September  5.  2002. 
TA-W-52,856:  Starbase  Technologies.  Inc.. 

Pittsfield.  MA:  August  28,  2002. 
TA-W-52.909:  Dolly.  Inc..  including  leased 

workers  of  CBS  Personnel  and  Express 

Personnel.  Tipp  Citv.  OH:  August  28. 

2002. 
TA-W-52.930;  Carolina  Mills.  Inc..  Fiber 

Department.  Maiden.  NC:  September  10, 

2002. 
TA-W-53.140;  Grammerler  U.S.  Corp.. 

Hanover  Park.  IL:  September  29.  2002. 
TA-W-.52.938;  Alliance  Fiber  Optic  Products. 

Inc..  Sunnyvale.  CA:  August  27,  2002. 
TA-W-53.046:  Quality  Home  Fashions.  Inc.. 

Richfield.  NC:  September  19.  2002. 
TA-W-52.732;  Agere  Systems.  Inc..  Reading. 

PA:  August  15.  2002. 
TA-W-52.838:  Vitco,  LLC.  Nappanee,  IN: 

September  3.  2002. 
TA-W-52.852:  Aurora  Metals  Division.  LLC. 

Montgomery,  IL:  September  3,  2002. 
TA-W-53,024:  Columbia  Cable  Co..  a  div.  of 

Hood  Cable  Co..  Columbia.  MS: 

September  12.  2002. 
TA-W-52.885:  U.S.  Tsubaki,  Inc..  Roller 

Chain  Div..  Holyoke.  MA:  September  18. 

2002. 
TA-W-52.953:  Briggs  Plumbing  Products. 

Inc..  a  div.  of  Sayco/Briggs.  Flora,  IN: 

September  12.  2002. 
TA-W-52.441  Sr  A:  Conn-Selmer.  Inc.. 

SelmerMain  Street  Div.,  Elkhart.  IN  and 

Selmer  Plant  2  Div..  Elkhart.  IN:  July  14. 

2002. 
TA-W-52.809:Janef  Inc.  T/A  Alperin 

Mayflower,  Old  Forge,  PA:  August  14, 

2002. 
TA-W-52.540: IPC.  Acquisition,  Corinth, 


MS:  July  29.  2002. 
TA'W-52.239;  Titan  Tire  Corp..  Des  Moines. 

lA:  June  24.  2002. 
TA-W-52,506:  K  and  S  Interconnect,  Inc., 

Dallas.  TX:  lulv  11.  2002. 
TA-W-52.516:  The  ]ohn  S.  Tilley  Ladders 

Co..  Inc..  Watervliet.  N}':  July  30.  2002. 
TA-W-52,291:  Sterling  China  Co..  Wellsville. 

OH:  June  19.  2002. 
TA-W-52.496:  Mann  Edge  Tool  Co..  Forge 

Div..  Lemstown.  PA:  April  6.  2003. 
TA-W-52.513:  Del  Monte  Fresh  Produce  IHIh 

HCFO  Div..  Honolulu.  HI:  July  28.  2002 
TA-W-52.829:  New  Bedford  Plastic  Bag  Co. 

New  Bedford.  MA:  August  28.  2002. 
TA-W-52.843:  Lear  Corp..  Traverse  Citv.  MI: 

September  5.  2002. 
TA-W-53.092:  Jan-Sew  Manufacturing. 

Crossville.  TN:  September  15.  2002. 
TA-W-53.082:  Dekko  Heating  Technologies. 

Inc..  Plant  37.  Appliance  Div..  Afton.  lA: 

September  25.  2002. 
TA-W-52.939:  TRTL  Enterprises.  LLC. 

Monmouth.  OR:  August  22.  2002. 
TA-W-52.764:  New  Castle  Industries.  Bimex 

Div..  Wales.  WI:  August  3.  2002. 
TA-W-52.799:  Western  Metal  Specialty  Co.. 

a  div.  of  Western  Industries.  Inc.. 

Milwaukee.  WI:  September  5.  2002. 
TA-W-52.587:  Ramtex.  Inc..  Ramseur.  NC: 

August  6.  2002. 
TA-W-52.73B:  Vermont  Tubbs.  Inc..  a  div.  of 

Carris  Financial  Corp..  Brandon.  VT: 

August  19.  2002. 
TA-W-52.868:  Badorf  Shoe  Co..  Inc..  Utitz. 

PA:  September  9.  2002. 
TA-W-52.788  Sr  A.  B:  Springs  Industries. 

Lancaster  Plant.  Lancaster.  SC.  White 

Plant.  Fort  Mill.  SC  and  Grace 

Fabrication  Plant,  Lancaster.  SC:  August 

28.  2002. 
TA-W-52.790:  Hones  Dye  and  Finishing  Co.. 

Winston-Salem.  NC:  September  4.  2002. 
TA-W-52.681:  Reuther  Mold  and 

Manufacturing  Co..  Inc..  Cuyahoga  Falls. 

OH:  August  15.  2002. 
TA-W-52.785:  Gould  Electronics.  Inc.. 

Materials  Div..  a  subsidiary^  of  Japan 

Energy  Corp.  (JECj.  McConnelsville.  OH: 

August  18.  2002. 
TA-W-52.564:  Prewett  Mills  Distribution 

Center,  a  div.  of  Prewett  Hosiery  Sales 

Corp..  Fori  Payne.  AL.  A:  V.I.  Prewett 

and  Son.  Inc..  a  div.  of  V.I.  Preivett  and 

Son.  Fori  Pa\Tie.  AL,  B:  McKeehan 

Hosiery  Mills.  Inc..  Fori  Payne.  AL.  C; 

Johnson  Hosiery  Mills.  Inc..  Fort  Payne. 

AL.  D:  Johnco  Hosiery,  Inc..  Fori  Payne. 

AL.  E:  Wee  Socks,  a  div.  of  V.I.  Prewett 

and  Son.  Fort  Payne.  AL,  F:  Cherokee 

Hosiery  Mills.  Inc..  Fort  Payne.  AL  and 

G;  Lala  Ellen  Knitting.  Fori  Payne.  AL: 

.August  12.  2002. 
TA-W-52.656:  Agere  Systems.  Inc., 

Allento\^^^,  PA:  August  15.  2002. 
TA-W-52.833:  The  Owenby  Co..  Blairsville. 

GA:  September  2.  2002. 
TA-W-52.970:  Miller  Casket  Co..  /ermvTi,  PA: 

September  23.  2002. 
TA-W-52.657:  C  and  C  Sportswear.  Inc.. 

Westmoreland.  TN:  August  21.  2002. 
TA-W-52.667  &■  A:  GO.  Carlson.  Inc..  Steel 

Div..  Downingtwon.  PA  and  Coatesville. 

PA:  August  21.  2002. 
TATA-W-52,685:  Mead  Westvaco, 

Greenville.  GA:  August  21,  2002. 
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TA-\V-52. 817:  Spencer.  lm\.  Mt  Am:  NC: 

St'ptf'mber  2.  2002. 
TA-\iV-rj2.534:  Advanced  Cast  Products,  Inc., 

Meadville.  PA  August  11.  2002. 
TA-W-52.832:  Apparel  Ventures.  Inc..  South 

Gate.  CA   September  8.  2002. 
TA-W-52.735.  Guardian  Industries  Corp., 

including  leased  workers  of  Spherion, 

Lewisto.^n.  PA:  August  21.  2002. 
TA-W-52.661:  Gloves  Cut  and  Sew.  Inc., 

Albemarle.  SC:  August  18.  2002. 
TA-W-52.684.  PSC  Metals.  Inc.. 

Headquarters.  Cleveland.  OH.  A; 

Ashland.  VA.  B:  Beaver  Falls.  PA.  C; 

Burns  Harbor.  IS.  P:  Canton.  OH.  E; 

Galialm.  TS.  F:  Granite  Citv.  IL.  G;  St. 

Louis.  MO.  H:  Nashville.  TN.  I; 

Philadelphia  Office,  Fort  Washington, 

PA.  ]:  Chattanooga.  TN.  K:  Chicago 

Office.  Arlington  Heights,  IL:  August  19. 

2002. 

The  following  rertificalions  have  been 
issued.  The  requirements  of  (a)(2)(B)  (shift  in 
production)  of  section  222  have  been  met. 

TA-W-52,795:  Connector  Service  Corp.,  York 

Operations,  including  leased  workers  of 

Kelly  Temps.  fFC  Temps.  York.  PA: 

August  25.  2002. 
TA-W-52.803  6-  A:  Mastercraft  Fabrics  LLC. 

Norwood  Y'arn  Sales.  Norwood,  NC  and 

Troy,  NC:  August  1 1.  2002. 
T.'\-W-'53,064:  ATMI-Ecosys.  Materials 

Lifecycle  Solutions,  Napa.  CA: 

September  29.  2002. 
TA-W-53.11 1 ,  Uberty  Cut  and  Sew.  Stuart. 

VA:  September  24.  2002. 
TA-W-53.119:  Orrco,  Inc.,  Killbuck,  OH: 

October  1 .  2002. 
TA-W-53,029:  American  Electric  Lighting,  a 

div.  of  Acuity  Lighting  Group,  a 

subsidiary  of  Acuity  Brands.  Inc.. 

Bainbndge.  GA:  September  15.  2002. 
T.\'W-52.921 :  Federal  Mogul  Corp.. 

Pnwertram  Systems,  including  leased 

ivorkers  of  K^lly  Services.  Palmetto 

Training  and  PDS  Technical  Sen'ices, 

Sumter.  SC:  September  10.  2002. 
TA-W-52.936.  Cook  Communications 

Ministries.  Elgin.  IL:  September  22.  2002. 
TA-W-52.969  8-  A.  B:  Agilent  Technologies. 

Inc  .  Computer  Test  Equipment  Div. 

(CTEj.  Arlington  Heights.  CO.  Uberty 

Lake.  WA  and  Santa  Rase.  CA: 

September  16.  2002. 
TA-W-52.949:  Pacific  Scientific,  a  subsidiary 

ot  Danaher  Motion  Group,  including 

leased  workers  of  Dickey  Staffing 

Solutions.  Rockford.  IL:  September  8. 

2002. 
TA-W-52.972:  Exfo  Gnubi  Products  Group. 

Inc..  Addison.  TX:  September  9,  2002. 
TA-W-52.752:  TRW  Automotive,  Jackson, 

MI:  .August  25.  2002 
TA-W-53,095:  Collins  and  Aikman  Corp.. 

North  American  Plastics.  St.  Joseph,  MI: 

September  20.  2002 
TA-W-52.831.  SPX  Dock  Products. 

Mechanical  Dock  Lever  Div..  Carrollton, 

TX  September  3.  2002. 
T.-\~W-52.592:  Cincinnati  Advertising 

Products,  LLC.  Springdale.  OH:  August  5, 

2002 
TA-W-52.929:  Kaydon  Corp  .  Sumter.  SC: 

September  15.  2002 
TA-W-52.708.  Carolina  Pad  and  Paper,  " 

Charlotte.  NC:  August  25.  2002. 


TA-W-52.731:  Heraeus  Quartztech.  Inc.. 

Fairfield.  Nf:  August  29,  2002. 
TA-W-5J.753:  Agilent  Technologies,  Inc., 

Network  Systems  Test  Div.  (NSTD), 

Colorado  Springs,  CO.,  A;  Englewood. 

CO.  B;  Loveland,  CO.  C;  Bo.xborough, 

MA.  D:  Portsmouth.  NH,  E;  Andover. 

MA.  F;  Richardson.  TX.  G:  Santa  Rosa. 

CA.  H;  Cypress.  TX,  I:  Santa  Clara,  CA. 
■  /;  Aiiingion  Heights.  IL:  May  12.  2002. 
TA-W-5Z.545:  Boss  Corp..  Framingham.  MA: 

Julv  25,  2002 
TA-W-52.517:  Solutia,  In.,  including  leased 

workers  from  Kelly  Services  and  Austin 

Industrial.  Decatur.  AL:  August  5,  2002. 
TA-W-53.004:  Xerox  Corp..  Business  Group 

Operations  (BGO).  Webster.  NY: 

September  15.  2002. 
TA-W-53.053:  F.  Ziegler  Enterprises.  Ltd, 

Fond  du  Lac.  IVT;  September  25,  2002. 
TA-W-52.906:  Radioshack  Corp.TDP 

Electronics  Div..  an  operating  Entity  of 

North  American  Manufacturing. 

Swarnanoa,  NC:  September  10,  2002. 
TA-W-52.849  &  A;  Renaissance  Mark. 

Baltimore.  MD  and  Peoria,  IL:  September 

4.  2002. 

TA-W-59.060,  G.  Leblanc  Corp..  Case  Co.. 

Elkhom,  WI:  September  23,  2002. 
TA-W-52,775:  Taylor  Precision  Products, 

Fletcher,  NC:  August  15,  2002. 
TA-W-52,989:  Standard  Textile  Co.,  Inc., 

Pridecraft  Div.,  Manual  Sewing  Unit, 

Enterprise,  AL:  September  23,  2002. 
TA-W-59,071:  A  S- E  Products  Groups,  LP. 

including  leased  workers  of  Manpower, 

Inc.,  American  Personnelservice.  One 

Source  Staffing,  Advanle  Personnel, 

Adeeco,  Ringtowi,  PA:  September  15. 

2002. 
TA-W-53.124:  American  Bag  Corp..  a  div  of 

Milliken  6-  Co..  Winfield,  TN:  September 

17.2002. 
TA-W-52.903;  Straits  Steel  and  Wire. 

Luditigton.  MI:  September  8,  2002. 
TA-W-52.159:  (General  Mills  Operations, 

Inc.,  including  leased  workers  of 

Masterson  Personnel,  Inc..  Eden  Prairie, 

MN:  September  1 6,  2002. 
TA-W-53.070:  Home  Products  International. 

Inc..  Eagan,  MN:  September  30,  2002. 
TA-W-52,956;  SEMCO.  div.  of  Leggett  and 

Piatt  Components  Co..  Ocala,  FL: 

September  12.  2002. 
TA-W-52.804;  Garden  State  Tannin. 

Williamsport.  MD:  August  26.  2002. 
TA-W-52.867:  Pittsfield  Woolen  Yams  Co.. 

Inc..  Pittsfield,  ME:  September  4,  2002. 
TA-W-52.765:  Mirco  Motion.  Inc..  Boulder, 

CO:  September  3.  2002. 
TA-W-52,696:  Hiiti  North  America,  a  div.  of 

Hiiti  Corp..  Plant  5,  Tulsa.  OK:  August 

26,  2002. 
TA-W-52.747:  Sligh  Furniture  Operating  Co., 

d/b/a  Sligh  Furniture.  Holland.  MI: 

August  26.  2002. 
TA-W-52.769:  American  Fiber  and 

Finishing.  Inc.,  Newberry,  SC:  September 

5,  2002. 

TA-W-52.977:  Minnesota  Rubber, 

Watertown.  SD:  September  11,  2002. 

TA-W-52,916:  Rite  Industries.  Inc..  High 
Point,  NC:  September  4,  2002. 

TA-W-52.784;  JLG  Omniquip.  Inc..  formerly 
Omniquip  Textron.  Inc..  a  subsidiary  of 
JLG  Industries,  Port  Washington,  WI: 


Septembers.  2002. 
TA-W-52.522:  Relax-R  Corp..  Milton.  VT: 

.August  6.  2002. 
TA-W-52.753:  Metal  Powder  Products  Co., 

Coldwater.  Ml:  August  29.  2002. 
TA-W-52.668:  Parker  Hannifin  Corp., 

Techseal  Div..  Snow  Hill.  NC:  August  18, 

2002. 
TA-W~52.533:  GECP  Lighting.  Mattoon  Lamp 

Plant.  Coiling  Operations  Div..  Mattoon. 

IL:  August  4.  2002. 
TA-W-52'.746:  Piano  Molding  Co..  Piano.  IL: 

.August  26.  2002. 
TA-W-52.658:  Tally  Printer  Corp..  Kent.  WA: 

August  19.  2002. 

The  following  certification  has  been 
issued.  The  requirement  of  upstream  supplier 
to  a  trade  certified  primary  firm  has  been 
met. 

TA-W-52.860:  Olympic  Tool  and 

Engineering  Co.,  Inc.,  Shelton.  WA: 

.August  26.  2002. 
TA-W-52.H88:  Santoku  Corp..  Japan, 

Santoku  .America.  Inc..  ToUeson,  AZ: 

July  7.  2002. 

The  following  certification  has  been 
issued.  The  requirement  of  downstream 
producer  to  a  trade  certified  primar>'  firm  has 
been  met. 

TA-W-53.024:  Columbia  Cable  Co..  a  div.  of 
Hood  Cable  Co..  Columbia.  MS: 
September  12.  2002. 

Negative  Determinations  for  .\ltemative 
Trade  Adjustment  Assistance 

In  order  (or  the  Division  of  Trade 
Adjustment  Assistance  to  issued  a 
certification  of  eligibility  to  applv  for 
Alternative  Trade  Adjustment  Assistance 
(AT/V,-\)  for  older  workers,  the  group 
eligibility  requirements  of  section 
246(a)(3)lA)t;i)  of  the  Trade  Act  must  be  met. 

In  the  following  ca.ses.  it  has  been 
determined  that  tJie  requirements  of  section 
246(a)(3)(iiJ  have  not  been  met  for  the 
reasons  specified. 

Since  the  workers  are  denied  eligibility  to 
appK  for  TAA,  the  workers  cannot  be 
certified  eligible  for  AT.AA. 

TA-W-52.912;  Boise  Cascade  Corp..  Yakima. 

WA 
TA-W-52.774:  WeverhauserCo..  North  Bend, 

OR 
TA-W-52.814:  Precision  Tool  and  Design, 

Erie.  PA 
TA-W-52.847:  Medsource  Technologies. 

Nev^-ton.  MA 
T.A-W-52.913:  Spectrulite  Consortium,  Inc., 

Madison.  IL 
TA-W-52.933;  Ashland  Specialty  Chemical 

Co.,  a  div.  of  Ashland.  Inc..  San  .Antonio, 

TX 
TA-W-52.971:  Goodyear  Tire  and  Rubber 

Co..  Engineered  Products  Div.. 

Cartersville.  GA 
TA-W-53.088:L.B.  Smith.  Inc..  a  subsidiary 

of  Smith  Land  8-  Improvement  Corp., 

Camp  Hill,  PA 
TA-W-53.181:  BIKCorp..  d/b/a  Nutec 

Bicklev.  Bensalem.  PA 
TA-W-53A82:  RMH  Teleservices,  Inc.. 

Wilkes-Barre.  PA 
TA-W-52.560:  Minnesota  Ore  Operations, 

div.  of  U.S.  Steel  Corp..  Mt.  Iron.  MN 
TA-W-52.779;  Avondale  Mills.  Inc..  Bon  Air 
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Plant. Sylacaugn,  AL 
-W-53.041;  Tecumsfh  Products  Co., 

Evt^rgy- Div..  Pans.  TS 

-W-52.965:  Agn  Beef  Co..  Boise.  ID 

■\V-53.008:  .Martins  Manufacturing.  LLC. 

Kmgsford.  MI 

■W-53.016:  Accenture.  LLP.  .Anchoraee 

AK 

W-52,981:  Oce  Groupware  Technology. 

Inc.  (OGTI.  a  subsidian-  of  Oce-VSA  ' 

Holding.  Inc..  a  member  of  The  Oce 

Group,  a  subsidiar\-  of  Oce  .V.  V'.,  Boise 

ID 

W-52.734.  Bendtec.  Inc..  Duluth,  MN 

W-52.751:  Cliffs  Mining  Senices  Co.. 

Ishpeming.  MI 
'W-52.707:  Parker  Hannifin  Corp.,  Hose 

Products  Div..  Green  Camp.  OH 

\\'-52.802:  Sappi  Cloquet  LLC.  d/b/a 

Sappi  Paper  \orth  America.  Cloquet, 

M.\ 
.-W-52.7a9.  Alkahn  Labels.  Inc..  Jac-Arts 

Div..  Cochran.  GA 

-W-52,787:  Western  Technology  Services 

International.  Inc..  a/k/a  WOTCO.  Inc., 

Casper.  WY 

-U-52.730,  Berwick  Weaving.  Inc., 

Berwick.  PA 

■W~52.499:  Pennsylvania  Electric  Coil, 

Ltd.  Glassport.  PA 

■W-52.633:  Highland  Supply  Corp., 

Highland.  IL 

W-52.677:  Westinghouse  Electric  Co., 

.\uclear  Sen  ires  Div..  .Monroeville.  PA 

-W-52.842:  Wal-Mart  Distribution  Center. 

I^urens.  SC 

■W~52.908:  Coastal  Apparel.  LLC.  Tabor 

City.  XC 

■W-52.975:  Fall  Rix  er  Paper  and  Supplv. 

\ew  Bedford.  .MA 

W-52.987:  SACM  Textiles.  Inc..  Lvman, 

SC 

W~.52.865:  Washington  Logistics.  Inc., 

Olympia.  W.\ 

W-52.7S2:  Progressive  Processing,  Inc.. 

Ehria.  OH 

W-52.705:  Trojan  Steel  Co..  Charleston, 

\\T 

W-52,561:  Benchmark  Electronics,  Inc., 

Winona.  MN 

W-52.521:  Novell.  Inc..  Provo.  UT 

W-52.671:  Siehel  Svstems.  Emeryville. 

CA 

W-52.709:  Kana  Software.  Inc..  Research 

and  Development  Department.  Menlo 

Park,  CA 
-W-52.772:  Baltimore  Marine  Industries, 

Inc..  Baltimore.  MD 
-W~52.585:  Oregon  Woodworking  Co.. 

Bend.  OR 
-W-52.563:  Sheet  Metal  Specialties.  Inc., 

Wa.xhaw.  XC 
-W-52.745;  Erie  Power  Technologies,  Inc., 

Erie,  PA 

■W-52.743:  Hewlett  Packard.  Boise.  ID 

■W-52.7I1:  AT8-T  Wireless  Senices.  Inc  . 

Livermore  Call  Center.  Uvermore,  CA 
■W-52.674:  .ADM  Milling  Co..    ■,4-  Mill,  a 

subsidiary  of  .Archer  Daniels  Midland 

Co  .  Minneapolis.  MN 

W-52.9t8:  Nationwide  Title  Clearing, 

Inc.,  Glendale.  C.4 

W-52.800:  GE  Betz  Regional  Busmess 

Center,  Grand  Rapids.  MI 

W-52.771:  Central-PA  Distribution  and 

Warehouse,  LLC.  Reedsville.  PA 


Affinnative  Determinations  for  Alternative 
Trade  Adfustment  .\ssis1ance 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issue  a  certification 
of  eligibility-  to  apply  for  Alternative  Trade 
Adjustment  Assistance  (ATAA)  for  older 
workers,  the  group  eligibility  requirements  of 
section  246(a)(3)(A)(ii)  of  the  Trade  Act  must 
be  met. 

The  following  certifications  have  been 
issued;  the  date  following  the  company  name 
and  location  of  each  determination  references 
the  impact  date  for  all  workers  of  such 
determinations. 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of  section 
246(a)(3)(ii)  have  been  met. 

I.  Whether  a  significant  number  of  workers 
in  the  workers'  firm  are  50  years  of  age  or 
older. 

n.  Whether  the  workers  in  the  workers' 
firm  possess  skills  that  are  not  easily 
transferable. 

III.  The  competitive  conditions  within  the 
workers'  industry  Ue..  conditions  within  the 
industry  are  adverse). 

TA-W-53,004:  Xerox  Corp.,  Business  Group 

Operations  fBGO).  Webster,  NY: 

September  15,  2002. 
TA-W-53,053:  F.  Ziegler  Enterprises,  Ltd, 

Fond  du  Lac.  WI:  September  25,  2002. 
TA-W-52.906;  Radioshack  Corp..  TOP 

Electronics  Div.,  and  Operating  Entity  of 

North  American  Manufacturing, 

Swannanoa.  NC:  September  10.  2002. 
TA-W-52.849  a-  A:  Renaissance  Mark, 

Baltimore,  MD  and  Peoria,  H:  September 

4.  2002. 
TA-W-53,060:  G.  Leblanc  Corp..  Case  Co.. 

Elkhom.  WI:  September  23,  2002. 
TA-W-52,775;  Taylor  Precision  Products, 

Fletcher,  NC:  August  15.  2002. 
TA-W-52,829:  New  Bedford  Plastic  Bag  Co.. 

New  Bedford,  MA:  August  28.  2002 
TA-W-52,843;  Lear  Corp..  Traverse  City.  MI: 

September  5.  2002. 
TA-W-53.092:  Jan-Sew  Manufacturing, 

Crossville,  TN:  September  1 5.  2002 
TA-W-52.989;  Standard  Textile  Co..  Inc.. 

Pridecraft  Div..  Manual  Sewing  Unit. 

Enterprise.  AL:  September  23.  2002. 
TA-W-53,071:  A6-E  Products  Group.  LP. 

including  leased  workers  of  Manpower, 

Inc.,  American  Personnelservice,  One 

Source  Staffing  Advanle  Personnel  and 

Adecco,  Ringtown.  PA:  September  15. 

2002 
TA-W-53,082:  Dekko  Heating  Technologies, 

Inc..  Plant  37,  Appliance  Div.,  Afton,  LA: 

September  25,  2002. 
TA-W-53.124:  American  Bag  Corp.,  a  div.  of 

Milliken  and  Co..  Winfield,  TN: 

September  1 7.  2002. 
TA-W-52.903:  Straits  Steel  and  Wire, 

Ludington,  MI:  September  8.  2002. 
TA-W-52.939:  TRTL  Enterprises.  LLC. 

Monmouth,  OR:  August  29.  2002. 
TA-W-52,764:  New  Castle  Industries,  Bimex 

Div.,  Wales.  WT:  August  3,  2002. 
TA-W-52.799:  Western  Metal  Specialty  Co., 

a  div.  of  Western  Industries,  Inc., 

Milwaukee.  W?.  September  5,  2002. 
TA-W-52,587:  Ramtex,  Inc.,  Ramseur,  NC: 

August  6,  2002. 
TA-W-53,159;  General  Mills  Operations, 

Inc.,  including  leased  workers  of 


Masterson  Personnel.  Inc.,  Eden  Prairie. 

MN:  September  16.  2002. 
TA-W-53,070:  Home  Products  International. 

Inc..  Eagan.  MN:  September  30.  2002 
TA-W-52,95€:  SEMCO.  div.  of  Leggett  and 

Piatt  Components  Co..  Ocala.  FL: 

September  12,  2002 
TA-W-52,738:  Vermont  Tubbs.  Inc..  a  div.  of 

Carris  Financial  Corp..  Brandon.  VT: 

August  19,  2002. 
TA-W-52.804:  Garden  State  Tanning. 

Williamsport.  MD:  August  26.  2002 
TA-W-52.867:  Pittsfield  Woolen  Yams  Co.. 

Inc.,  Pittsfield.  ME:  September  4.  2002. 
TA-W-52,868:  Badorf  Shoe  Co..  Inc..  Ulitz. 

PA:  September  9.  2002. 
TA-W-52.765:  Mirco  Motion,  Inc..  Boulder. 

CO:  September  3.  2002. 
TA-W-52,788.  A.  B;  Springs  Industries. 

Lancaster  Plant.  Lancaster,  SC.  White 

Plant.  Fort  Mill.  SC  and  Grace 

Fabrication  Plant,  Lancaster.  SC:  August 

28,  2002. 
TA-W-52.790:  Hanes  Dye  and  Finishing  Co. 

Winston-Salem.  NC:  September  4,  2002 
TA~W-52,681;  Reuther  Mold  and 

Manufacturing  Co.,  Inc.,  Cuyahoga  Falls, 

OH:  August  15.2002. 
TA-W-52,696:  Hilti  North  America,  a  div.  of 

Hilti  Corp.,  Plant  5,  Tulsa,  OK:  August 

26,  2002. 
TA-W-52,747:  Sligh  Furniture  Operating  Co., 

d/b/a  Sligh  Furniture.  Holland.  MI: 

August  26.  2002. 
TA-W-52,769:  American  Fiber  and 

Finishing,  Inc..  Newberrv,  SC:  September 

5,  2002. 
TA-W-52.785:  Gould  Electronics,  Inc.. 

Materials  Div.,  a  subsidiary-  of  Japan 

Energy  Corp  fJECJ  McConnelsville.  OH: 

August  18.  2002. 
TA-W-52.656:  Agere  Systems.  Inc.. 

Allentown,  PA:  August  15,  2002. 
TA-W-52.833:  The  Owenby  Co.,  Blairsville. 

GA :  September  2,  2002 
TA-W-52,970:  Miller  Casket  Co..  /errnvn,  PA: 

September  23.  2002. 
TA-W-52,657:  C  &■  C  Sportswear.  Inc., 

Westmoreland,  TN:  .August  23,  2002. 
TA-W-52.667  &  A:  GO.  Carlson,  Inc.,  Steel 

Div.,  Downingtown.  PA  and  Coatesville. 

PA:  August  21,  2002. 
TA-W-52.564:  Prewett  Mills  Distribution 

Center,  a  div.  of  Prewett  Hosier^'  Sales 

Corp..  Fort  Payne,  AL,  A:  V.I.  Prewett  & 

Son,  Inc..  a  div.  of  V.I.  Prewett  b-  Son. 

Fort  Payne,  AL,  B;  McKeehan  Hosiery- 
Mill,  Inc.,  Fort  Payne,  ,\L.  C;  Johnson 

Hosiery  Mills.  Inc.,  Fort  Payne.  AL.  D: 

Johnco  Hosiery,  Inc.,  Fort  Payne,  jAL,  E; 

Wee  Socks,  a  div.  of  V.I.  Prewett  &■  Son. 

Fort  Payne,  AL,  F;  Cherokee  Hosiers- 
Mills,  Inc..  Fort  Payne.  .AL.  G.  Lala  Ellen 
Knitting.  Fort  Payne,  AL:  August  12. 
2002. 
TA-W-52.685;  Mead  Westvaco,  Greenville. 

GA:  August  21.2002. 
TA-W~52.817:  Spencer.  Inc..  Mt.  Airy,  NC: 

September  2.  2002. 
TA-W-52,977:  Minnesota  Rubber. 

Watertown.  SC:  September  11.  2002. 
TA-W-52.916:  Rite  Industries,  Inc.,  High 

Point.  NC:  September  4,  2002. 
TA-W-52,784:fLG  Omniquip,  Inc..  formerly 
Omniquip  Textron,  Inc..  a  subsidiar\' of 
JLG  Industries,  Port  Washington,  WI: 
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September  5.  2002. 
lA-\\'-52.522;  Relax-R-Corp..  Milton.  VT: 

.-Kugust  6.  2002 
T.A-W-52.753:  Metal  Powder  Products  Co.. 

Coldwater.  Mi  August  29.  2002. 
I A  \V-.'^2.P84:  PSC  Metals.  Inc.. 

Headquarters.  Cleveland.  OH.  A: 

Ashland,  VA.  B:  Beaver  Falls.  PA.  C: 

Burns  Harbor.  L\'.  D:  Canton.  OH.  E: 

Gallatin.  T\.  F:  Granite  C/h'.  IL.  G:  St. 

Louis.  MO.  H:  Sashville.  TS.  I: 

Philadelphia  Office.  Fort  Washington. 

P.-\.  /.  Chattanooga.  TX.  K:  Chicago 

Office.  Arlington  Heights.  IL  August  19. 

21)02 
I .\-\\ -52.534:  Advanced  Cast  Products.  Inc.. 

Meadville.PA:  August  11.  2002. 
TA\\'-52.668:  Parker  Hannifin  Corp.. 

Techseal  Div..  Snow  Hill.  NC:  August  18. 

2002. 
TA-W-52.533:  GECP Ughting.  Mattoon  Lamp 

Plant.  Coiling  Operations  Div.,  Mattoon. 

IL.  .-{ugust  4.  2002. 
TA-W-52.832:  Apparel  Ventures,  Inc.,  South 

Gate.  CA:  September  8.  2002. 
T.-\-l\'-52.735:  Guardian  Industries  Corp.. 

including  leased  workers  of  Spherion. 

Lewistown.  PA:  August  2 L  2002. 
rA-\V-32.746:  Piano  Molding  Co..  Piano,  IL: 

.\ugust  26.  2002. 
T.-\-\V-52.661:  Gloves  Cut  and  Sew,  Inc:. 

Albemarle.  \'C:  August  18.  2002. 
T.\AV-52.658:  Talk  Printer  Corp..  Kent,  WA: 

.\ugust  19.  2002. 
I  hereby  certif\-  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  September  and  October.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  C-53n.  I'.S.  Department 
of  Labor,  200  Constitution  .Avenue.  NVV., 
Washington.  IX~  20210  during  normal 
business  hours  or  will  be  mailed  to  persons 
who  write  to  the  above  address. 

Dated  October  29.  2003. 
Timothy  Sullivan. 

Dirt-itor.  Division  of  Trade  .Adjustment 

Assistance. 

[VR  Doc.  03-27929  Filed  11-5-03:  8:45  am] 

BILLING  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,895  and  TA-W-52.895A] 

Fishing  Vessel  (F/V)  Madam  Ching, 
Fairtianks,  AK,  Fishing  Vessel  (F/V) 
Village  Idiot,  Fairbanks,  AK;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  23.  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  F/V  Madam  Ching. 
Fairbanks,  Alaska  (TA-VV-52,895)  and 
F/V  Village  Idiot,  Fairbanks,  Alaska 
(TA-VV-52,895A). 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 


to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
September  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  0.3-27927  Filed  11-5-03:  8:45  am] 

BILLING  COD€  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,591] 

Kentucky  Derby  Hosiery,  Lynne 
Finishing  Plant  6,  Mount  Airy.  NC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Kentucky  Derby  Hosiery,  Lynne 
Finishing  Plant  6,  Mount  Airy,  North 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  4th  day  of 
September  2003, 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  0,3-27935  Filed  11-5-03:  8:45  ami 
BILLING  CODE  4510-3(M> 

1 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,703] 

McMurray  Fabrics,  Inc..  Jamesville, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  29,  2003,  in 
response  to  a  worker  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
McMurray  Fabrics  Jamesville,  Inc., 
Jamesville,  North  Carolina. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  30th  day  of 
September,  2003. 

Richard  Church. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-27930  Filed  1 1-5-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,602] 

Reed-Rico,  Holden  Facility,  Holden 
MA;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  .\ugust 
18.  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Reed-Rico,  Holden  Facility. 
Holden,  Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequent]\ . 
the  investigation  has  been  terminated 

Signed  at  Washington.  DC  this  26th  day  of 
September  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance, 

[FR  Doc.  03-27933  Filed  1 1-.^-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,612] 

Solectron,  Creedmoor,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  August 
19.  2003  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Solectron. 
Creedmoor.  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  29th  dav  of 
September,  2003, 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-27932  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.597] 

Sure-Fit,  Inc.,  Allentown,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
18.  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Sure-Fit.  Inc..  Allentown.  Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  25th  day  of 

September,  2003, 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adiustment  Assistance. 
[FR  Doc.  03-27934  Filed  11-5-03;  8:45  am] 
BILLING  CODE  4510-30-? 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53.009] 

W.B.  Place,  Hartford.  Wl;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  26.  2003.  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
W.B.  Place.  Hartford.  Wisconsin, 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  for  employees  to  establish  a 
valid  petition,  there  must  be  at  least 
three  valid  petitioners.  The  petition  m 
this  case  did  not  meet  this  threshold 
number.  Consequently,  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  1st  dav  of 
October  2003 
Elhott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

iFR  Doc,  03-27926  Filed  n-,5-03:  8:45  am] 
BILLING  CODE  4510-30-P 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Notice  of  Re-Establishment 

AGENCY:  Office  of  National  Drug  Control 
Policy, 


ACTION:  Notice  of  Re-Establishment  of 
Drug  Control  Research,  Data,  and 
Evaluation  Committee. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2  and  41  CFR  part  101-6.1013,  the 
Office  of  National  Drug  Control  Policy 
re-established  the  Charter  of  the  Drug 
Control  Research,  Data,  and  Evaluation 
Committee  on  October  29.  2003,  The  re- 
established charter  is  available  for 
viewing  through  the  Library  of  Congress 
and  the  United  States  General  Services 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pli^a,-<'  direct  any  questions  to  Daniel 
Petersen,  Assistant  General  Counsel, 
(202)  395-6622.  Office  of  National  Drug 
Control  Policy,  Executive  Office  of  the 
President,  Washington,  DC  20503. 

Daniel  Petersen, 

Assistant  General  Counsel. 

[FR  Doc.  03-27913  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  318(M)2-P 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Meeting  of  the  Advisory  Commission 
on  Drug  Free  Communities 

agency:  Office  of  National  Drug  Control 

Policy, 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the  Drug- 
Free  Communities  Act.  a  meeting  of  the 
Advison,-  Commission  on  Drug  Free 
Communities  will  be  held  on  December 
11  &  12,  20&3  at  the  Office  of  National 
Drug  Control  Policy  in  the  5th  Floor 
Conference  Room,  750  17th  Street  N\V., 
Washington.  DC.  The  meeting  will 
commence  at  8:30  a.m.  on  Thursday, 
December  11,  2003  and  adjourn  for  the 
evening  at  4:30  p.m.  The  meeting  will 
reconvene  at  8:30  am,  on  Fridav. 
December  12,  2003  and  adjourn  at  1:30 
p.m.  The  agenda  will  include:  Remarks 
by  ONDCP  Director  lohn  P,  Walters; 
updates  on  the  Drug  Free  Communities 
Program;  the  National  Youth  Anti-Drug 
Media  Campaign;  and  the  National  Anti- 
Drug  Coalition  Institute.  There  will  be 
an  opportunity  for  public  comment  from 
1 1 :30  a.m.  until  12  noon  on  Thursday, 
December  11,  2003.  Members  of  the  " 
public  who  wish  to  attend  the  meeting 
and/or  make  public  comment  should 
contact  Stella  Price  at  (202)  395-3617  to 
arrange  building  access 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Petersen,  (202)  395-6622. 


Dated:  November  3,  2003. 
Daniel  Petersen. 

Assistant  General  Counsel. 

(FRDoc  03-27912  Filed  11-5-03:  8:45  am] 

BILLING  CODE   3-80^2-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

FirstEnergy  Nuclear  Operating  Co., 
Perry  Nuclear  Power  Plant;  Exemption 

1.0     Background 

The  FirstEnergy  Nuclear  Operating 
Company  (FENOC/  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
NPF-58  which  authorize  operation  of 
Perry  Nuclear  Power  Plant  (PNPP).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  located  on  FENOCs  Perry  site, 
which  is  located  in  Lake  Countv'  Ohio, 

2.0     Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50. 
§  50.71(e)(4)  requires  that  licensees 
prowde  the  Nuclear  Regulators- 
Commission  (NRC)  with  updates  to  the 
Final  Safety  Analysis  Report  (FSAR) 
annually  or  6  months  after  each 
refueling  outage  provided  the  interval 
between  successive  updates  does  not 
exceed  24  months.  The  revisions  must 
reflect  changes  up  to  6  months  prior  to 
the  date  of  filing.  This  regulation  would 
require  the  submittal  of  the  PNPP  FSAR 
update  by  September  10.  2003. 

The  licensee  has  requested  a  one-time 
schedular  exemption  from  the 
requirements  of  10  CFR  50.71(e)(4).  The 
proposed  exemption  would  extend  the 
PNPP  submittal  date  up  to  120  days 
beyond  the  required  filing  date  of 
September  10.  2003.  The  new  filing  date 
would  be  lanuar\  8,  2004.  The 
requirement  to  reflect  changes  up  to  6 
months  prior  to  the  date  of  filing  would 
still  apply, 

3.0     Discussion 

By  letter  dated  August  8.  2003,  the 
licensee  requested  a  one-time  schedular 
exemption  from  the  requirements  of  10 
CFR  50.71(e)(4).  Specifically,  the 
licensee  requested  that  it  be  permitted 
to  delay  the  required  update  from 
September  10,  2003,  to  Januarv  8,  2004. 
which  is  a  120  dav  delav. 

Pursuant  to  10  CFT?  50.12,  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
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initiative,  grdnt  exemptions  from  the 
reqLiirement.s  of  10  CFR  part  .50.  when 
1 1 1  the  exemptions  are  authorized  bv 
law.  will  not  present  an  undue  risk  to 
public,  health  or  safetw  ami  are 
consistent  with  the  common  defense 
and  security:  and  (2)  when  special 
circumstances  are  present.  Section  50.12 
{a)(2)(v)  of  10  CFR  Part  ,50  indicates  that 
special  carciimstances  exist  when  an 
exemption  would  pro\-ide  onlv 
tempnrarv  relief  from  the  applicable 
figulatinn  and  the  licensee  has  made 
uoiui  faith  efforts  to  complv  with  the 
regulation. 

The  requested  exemption  Js 
administrative  and  would  not  affect  the 
plant  equipment,  operation,  or 
procedures.  The  FSAR  contains  the 
analysis,  assumptions,  and  technical 
details  of  the  facility  design  and 
operating  parameters.  Until  the  FSAR  is 
updated,  the  recent  changes  are 
documented  in  the  licensee's  safetv 
analysis  reports  and  in  the 
Commission's  Safety  Evaluations  for 
actions  requiring  prior  approval. 
Changes  to  a  facility  or  its  operation  are 
made  through  the  use  of  processes 
which  are  defined  in  regulations  other 
than  10  CFR  50.71.  such  as.  10  CFR 
50.59  and  10  CFR  50.54.  These 
regulations  provide  the  basis  for 
evaluating  proposed  changes  and 
ensuring  that  the  changes  will  not 
present  an  undue  risk  to  the  public 
health  and  safetv  and  are  consistent 
with  the  common  defense  and  security. 
Because  the  FSAR  update  reflects 
changes  after  they  have  been 
implemented,  e.xtending  the  due  date 
does  not  present  an  undue  risk  to  the 
public  health  and  safetv. 

While  preparing  the  scheduled 
submittal,  a  computer  failure  occurred 
affecting  the  PNFP  electronic:  data 
management  system  (EDMS)  which 
resulted  in  the  loss  of  over  11,000 
electronic  documents.  Updates  to  the 
FSAR  that  were  being  prepare  d  were 
among  the  documents  lost.  Due  to  the 
need  to  reconstruct  the  updated  FSAR 
information  that  was  lost,  additional 
time  is  needed  to  complete  the 
submittal.  The  requirement  to  reflect 
changes  up  to  6  months  prior  to  the  date 
of  filing  would  still  applv.  The 
exemption  is  requested  to  allow 
adequate  time  to  complete  the 
submittal. 

The  licensee  has  made  a  good  faith 
effort  to  comply  with  the  regulations  for 
filing  in  September  2003.  m  that  the 
updated  FSAR  submittal  was 
approximately  80  percent  completed, 
however,  due  to  circumstances  beyond 
their  control  the  computer  supporting 
the  EDMS  failed  resulting  in  the  loss  of 
the  documents  prepared  for  the 


submittal.  Therefore,  the  exemption 
would  only  provide  temporary  relief 
from  the  applicable  regulation  and  the 
extension  would  allow  the  time 
necessary  for  corrective  actions  and 
would  result  in  an  improved  update  to 
the  FSAR.  Thus,  there  are  special 
circumstances  present  which  would 
satisfy  the  requirements  of  10  CFR 
50.12'(l){2)(v), 

4.0    Conclusion 

JVccordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  FirstEnergy  Nuclear  Operating 
Company,  etxemption  from  the 
requirements  of  10  CFR  part  50, 
§ 50.71(e)(4)  forPPNP. 

Pursuant  to  10  CFR  51.32,  the 
CommissioB  has  determined  that  the 
granting  of  this  exernption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  59824). 

This  exeiiption  is  effective  upon 
issuance. 

Dated  at  Rdckville,  Mar\'land,  this  31st  day 
of  October  2003. 

For  the  Nu^ilear  Regulator\-  Commission. 
Ledyard  B,  Marsh, 

Director.  Division  of  Licensing  Project 
Management',  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  03-J7943  Filed  11-5-03;  8:45  am] 

BILLING  CODE  re90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance. 
Availability 

The  Nuclear  Regulator}'  Commission 
(NRC)  has  issued  a  new  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  its  review  of  applications  for 
permits  and  licenses,  and  data  needed 
by  the  NRC  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulator)'  Guide  3.73,  "Site 
Evaluations  and  Design  Earthquake 
Ground  Motion  for  Dry  Cask 
Independent  Spent  Fuel  Storage  and 
Monitored  Retrievable  Storage 
Installations,"  provides  guidance 
acceptable  to  the  NRC  staff  for  (1) 
conducting  a  detailed  evaluation  of  site 
area  geology  and  foundation  stability, 
(2)  conducting  investigations  to  identify 


and  characterize  uncertainty  in  seismic 
sources  in  the  site  region  important  for 
the  probabilistic  seismic  hazard 
analysis:  (3)  evaluating  and 
characterizing  uncertainty  in  the 
parameters  of  seismic  sources:  (4) 
conducting  a  probabilistic  seismic 
hazard  analysis  for  the  site:  and  (5) 
determining  the  design  earthquake 
ground  motion  for  the  site  to  satisfy  the 
requirements  of  NRC's  regulations. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  anv  time  Written 
comments  mav  be  submitted  to  the 
Rules  and  Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
mav  be  directed  to  Mr.  M.  Shah,  (301) 
415-8537:  email  MfS3@\'RC.G0V. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  http://w\v\\:nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Ser\'ices 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  or  by  fax  to  (301 )  415-2289.  or  by 
e-mail  to  disthbutionanrc.iiov.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  servic:e  may  be  obtained  bv 
writing  NTIS  at  5285  Port  Roval  Road. 
Springfield.  VA  22161;  telephone  1- 
800-553-6847; /iffp./AnvTV.nfis.gov/. 
Regulatorv  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U,S,C. 
552(a)) 

Dated  at  Rockville,  NID  this  22nd  dav  of 
October  2003. 

For  the  Nuclear  Regulatory  Commission. 

Ashok  C.  Thadani, 

Director,  Office  of  Xuclear  Regulatory 
Research. 

[FR  Doc.  03-27944  Filed  1 1-.5-03;  8:45  am] 
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Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  SF  2802  and  SF 
2802A 

AGENCY:  Office  of  Personnel 
Management. 
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ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995 
■    (Public  Law  104-13,  May  22.  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  will 
submit  to  the  Office  of  .Management  and 
Budget  (0MB)  a  request  for  review  of  a 
revised  information  collection.  SF  2802. 
Application  for  Refund  of  Retirement 
Deductions  (Civil  Service  Retirement 
System)  is  used  to  support  the  payment 
of  monies  from  the  Retirement  Fund.  It 
identihes  the  applicant  for  refund  of 
retirement  contributions.  SF  2802A. 
Current/Former  Spouse's  Notification  of 
Application  for  Refund  of  Retirement 
Deductions,  is  used  to  comply  with  the 
legal  requirement  that  anv  spouse  or 
former  spouse  of  the  applicant  has  been 
notified  that  the  former  employee  is 
applying  for  a  refund. 

Approximately  32.100  SF  2802  forms 
are  completed  annually  We  estimate  it 
takes  approximately  45  minutes  to 
complete  the  form.  The  annual  burden 
if  24.075  hours.  Approximatelv  28.890 
SF  2802A  forms  are  processed  annually. 
We  estimate  it  takes  approximately  15 " 
minutes  to  complete  this  form.  The 
annual  burden  is  7,223  hours.  The  total 
annual  burden  is  31.298  hours. 

Comments  are  partit  ularly  invited  on: 
whether  this  collection  of  information-is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  is 
accurate,  and  based  on  valid 
assumptions  and  methodologv;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
use  of  the  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomev  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  via  e-mail 
to  mbtoompyiiopm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Group,  Center  for 
Retirement  and  Insurance  Services,  U.S. 
Office  of  Personnel  Management.  1900  E 
Street.  NW..  Room  3425,  Washington, 
DC  20415-3660 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader. 
Publications  Team.  RIS  Support 
Services,  (202)  606-0623. 


Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[PR  Doc.  03-27911  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  632S-50-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549, 

Extension: 

Rule  17Ad-15,  SEC  File  No.  270-360, 
0MB  Control  No.  3235-0409. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperw^ork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17Ad-15  Signature  Guarantees 

Rule  17Ad-15  requires  approximately 
1,093  transfer  agents  to  establish  written 
standards  for  accepting  and  rejecting 
guarantees  of  securities  transfers  from 
eligible  guarantor  institutions.  Transfer 
agents  are  also  required  to  establish 
procedures  to  ensure  that  those 
standards  are  used  by  the  transfer  agent 
to  determine  whether  to  accept  or  reject 
guarantees  from  eligible  guarantor 
institutions.  Transfer  agents  must 
maintain,  for  a  period  of  three  years 
following  the  date  of  a  rejection  of 
transfer,  a  record  of  all  transfers 
rejected,  along  with  the  reason  for  the 
rejection,  identification  of  the  guarantor, 
and  whether  the  guarantor  failed  to 
meet  the  transfer  agent's  guarantee 
standard.  These  recordkeeping 
requirements  assist  the  Commission  and 
other  regulator}-  agencies  with 
monitoring  transfer  agents  and  ensuring 
compliance  with  the  rule. 

There  are  approximately  900 
registered  transfer  agents.  The  average 
number  of  hours  necessan,'  for  ever)- 
transfer  agent  to  comply  with  the  Rule 
17Ad-15  is  about  forty  hours  annually. 
The  total  burden  is  36,000  hours  for  all 
transfer  agents.  The  average  cost  per 
hour  is  approximately  S30.  Therefore, 
the  total  cost  of  compliance  for  all 
transfer  agents  is  about  $1,080,000. 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
17Ad-15  is  three  years  following  the 


date  of  a  rejection  of  transfer.  The 
recordkeeping  requirement  under  the 
rule  is  mandator}-  to  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
This  rule  does  not  involve  the  collection 
of  confidential  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulatory-  Affairs. 
Office  of  Management  and  Budget. 
Room  10102,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Kenneth  A.  Fogash.  Associate 
Executive  Director/ Acting  CIO,  Office  of 
Information  TechnoIog\-,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  October  29,  2003. 
.Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc  03-27978  Filed  11-5-03:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review: 
Comment  Request 

Upon  Written  Request:  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Ser\'ices,  Washington,  DC 
20549. 

Extension: 

Rule  14f-l.  OMB  Control  No.  3235-0108, 

SEC  File  No.  270-127. 
Rule  12dl-3;  OMB  Control  No.  3235-0109; 
SEC  File  No.  270-116. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previouslv 
approved  collections  of  information 
discussed  below. 

Rule  14f-l(0MB  Control  No.  3235- 
0108;  SEC  File  No.  270-127)  requires 
issuers  to  disclose  a  change  in  a 
majority  of  the  directors  of  the  issuer. 
The  information  filed  under  Rule  14f-l 
must  be  filed  with  the  Commission  and 
is  publicly  available.  We  estimate  that  it 
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takes  18  burden  hours  to  provide  the 
information  required  urjder  Rule  14f— 1 
and  that  the  infornidtion  is  filed  by  44 
respondents  for  a  total  of  792  burden 
hours. 

Rule  12dl-3(OMB  Control  No.  3235- 
nins;  SEC  File  No.  270-1 16)  requires  a 
certific.dtinn  that  a  security  has  been 
approved  by  an  exchange  for  listing  and 
registration  pursuant  to  section  12(d)  of 
the  Securities  E.x(  hange  Act  of  1934  to 
be  filed  with  the  Commission.  The 
information  required  under  Rule  12dl- 
3  must  be  filed  with  the  Commission 
and  is  publirlv  available.  We  estimate 
that  it  takes  ont'-half  hour  to  provide  the 
infnrniatiun  required  under  Rule  12dl- 
3  anil  that  the  information  is  filed  by 
688  respondents  for  a  total  of  344 
burden  hours. 

.\n  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building. 
Washington.  DC  20.=i03;  and  (ii)  Kenneth 
.■\.  Fogash.  Acting  Associate  Executive 
Director/(]10.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20,o49.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  October  27.  200.T. 
.Margaret  H.  McFarland. 

Df'putx  .Sfi  rntun'. 

IFR  Do(    0  i-27079  Filed  11-5-03;  8:45  ami 

BILLING  CODE  8010-01    P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request:  Copies  Available 

From:  Securities  and  Exchange 
C^ommissiim,  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549. 

Extension: 

Schedule  13E-4F:  OMB  Control  No.  3235- 

037.5;  SEC  File  No.  270-340. 
Form  F-X;  OMB  Control  No,  3235-0379; 

SEC  File  .\o.  270-336. 
Form  DF;  OMB  Control  No.  3235-0482; 

SEC  File  No.  270-^30. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]  the  Securities 


and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Schedule  13E-4F  (OMB  Control  No. 
3235-0375;  SEC  File  No.  270-340)  may 
be  used  by  any  foreign  private  issuer  if: 
(1)  The  issuer  is  incorporated  or 
organized  under  the  laws  of  Canada;  (2) 
the  issuer  is  making  a  cash  tender  or 
exchange  offer  for  the  issuer's  own 
securities;  and  (3)  less  than  40  percent 
of  the  class  of  such  issuer's  securities 
outstanding  that  is  the  subject  of  the 
tender  offer  is  held  by  U.S.  holders.  The 
information  collected  must  be  fdod  with 
the  Commission  and  is  publicly 
available.  We  estimate  that  it  takes  2 
burden  hours  to  prepare  Schedule  13E- 
4F  and  that  the  information  is  filed  by 
3  respondents  for  a  total  of  6  burden 
hours. 

Form  F-X  (OMB  Control  No.  3235- 
0379:  SEC  File  No.  270-336)  is  used  to 
appoint  an  agent  for  service  of  process 
by  Canadian  issuers  registering 
securities  on  Form  F-7.  F-8,  F-9  or 
F-10  or  filing  periodic  reports  on  Form 
40-F  under  the  Exchange  Act.  The 
information  collected  must  be  fded  with 
the  Commission  and  is  publicly 
available.  We  estimate  that  it  takes  2 
hours  to  prepare  and  is  filed  129 
respondents  for  a  total  of  258  burden 
hours. 

Form  DF  (OMB  Control  No.  3235- 
0482;  SEC  File  No.  270-430)  allows 
registrants  to  identif)'  a  filing  that  was 
filed  late  because  of  electronic  filing 
difficulties  in  order  to  preser\'e  the 
fimeliness  of  the  filing.  The  information 
collected  must  be  filed  with  the 
Commission  and  is  publicly  available. 
We  estimate  that  it  takes  12  minutes  to 
prepare  and  is  filed  by  an  estimated  500 
respondents  for  a  total  annual  burden  of 
100  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash.  Acting  Associate  Executive 
Director/CIO.  Office  of  Information 
Technology  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 


be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated   October  29.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary'. 
(FR  Doc.  03-27980  Filed  1 1-3-03:  8:45  am) 

BILLING  CODE  301 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  IC-26237;  812-12967] 

Bear,  Stearns  &  Co.  Inc..  et  al:  Notice 
of  Application  and  Temporary  Order 

October  31,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission  "). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 


SUMMARY  OF  APPLICATION:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act,  with  respect  to  an  injunction 
entered  against  Bear.  Stearns  &  Co.  Inc. 
("BS&Co.")  on  October  31,  2003  by  the 
U.S.  District  Court  for  the  Southern 
District  of  New  York  (the  "Federal 
Injunction"),  until  the  earlier  of  the  date 
the  Commission  takes  action  on  an 
application  for  a  permanent  order,  or 
two  years  from  the  date  (}f  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

APPLICANTS:  BS&Co.  and  Bear  Stearns 
Asset  Management  Inc  ("BSAM"  and 
together,  the  "Applicants").' 
FILING  DATES:  The  application  was  filed 
on  April  28.  2003.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice.  Applicants  have 
also  agreed  to  file  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  mav  request 
a  hearing  by  writing  to  the 
Commission's  Secretarv  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 


•  .Applicants  requHst  that  anv  relief  granted 
pursuant  t(i  the  application  also  applv  to  anv  other 
company  of  which  BS&Co,  is  or  hereafter  becomes 
an  affiliated  person  (included  in  the  term 
Applicants). 
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affidavit,  or  for  lawyers,  a  certificate  of 
ser\-ice.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretarv.  Commission,  450 
Fifth  Street,  N\V..  Washington.  DC 
20549-0609.  Applicants,  c/o  Stephen 
Bornstein.  Bear  Stearn.s  Asset 
Management  Inc.,  383  Madison  Avenue. 
New  York,  NY  10179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacy  L.  Fuller.  Senior  Clounsel.  or  Todd 
F,  Kuehl,  Branch  Chief,  at  202-942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulati(m). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary-  order  and  a 
summarv^  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Fifth  Street,  N\V., 
Washington,  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  BS&Co..  a  Delaware  corporation,  is 
a  full  service  investment  banking  firm, 
engaged  in  securities  underwriting, 
sales  and  trading,  investment  banking, 
financial  advisory  services,  and 
investment  research  services.  BSAM 
serves  as  investment  adviser  or 
suhadviser  for  one  or  more  registered 
investment  companies  CFunds"). 
BS&Co,  acts  as  the  depositor  or 
principal  underwriter  for  Funds, ^ 

2.  On  October  31 .  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  BS&Co.  in  a  matter 
brought  by  the  Commission.  *  The 
Commission  alleged  in  the  complaint 
("Complaint")  that  BS&Co.  violated 
certain  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  ('NYSE")  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  bv 
engaging  in  acts  and  practices  that 
created  or  maintained  mappropriate 
influence  by  BS&Co.  s  investment 
banking  business  (the  "Investment 
Banking  Department")  over  the  research 
analysts  in  BS&Co.  s  research 
department  (the  "Research 


-  Any  registered  unit  investment  trusts  ("Un" ')  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  ser\e  as  principal 
undervkTiter  or  depositor  are  also  included  in  the 
defined  terra  Funds 

'  Securities  and  Exchange  Commission  v  Bear, 
Stearns  Ir  Co  Inc  .  03  CV  2937  (WHPl  (S.D.N.Y.. 
filed  .^prii  28.  2003) 


Department").  The  Federal  Injunction 
enjoined  BS&Co.  directly  or  through  its 
officers,  directors,  agents  and 
employees,  from  violating  the  specific 
rules  cited  in  the  Compla'int.  Without 
admitting  or  denying  the  allegations  in 
the  Complaint.  BS&Co.  consented  to  the 
entry  of  the  Federal  Injunction  as  well 
as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief, 
including  undertakings  by  BS&Co.  to 
adopt  and  implement  policies  and 
procedures  relating  to  certain  research 
activities.  Applicants  state  that  BS&Co. 
expects  to  enter  into  settlement 
agreements  relating  to  the  activities 
referred  to  in  the  Complaint  with  certain 
state  and  territorial  agencies  which  may 
result  in  an  injunction  by  a  court  of 
competent  jurisdiction  that  is  based  on 
the  same  conduct  and  the  same  facts  as 
the  Complaint  (each,  a  "State 
Injunction,"  and.  together  with  the 
Federal  Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  -affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Applicants  state  that 
BS&Co.  is  an  affiliated  person  of  BSAM 
within  the  meaning  of  section  2(a)(3)  of 
the  Act.  Applicants  further  state  that  the 
entry  of  the  Injunctions  would  result  in 
Applicants  being  subject  to  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  tu  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 


grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporar\^  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  undulv  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity'  of  investment  adviser, 
suhadviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicgnts  state 
that  none  of  the  current  or  former 
officers  or  employees  of  the  Applicants, 
who  served  or  serves  as  adviser, 
suhadviser,  principal  underwriter  or 
depositor  to  the  Funds,  was  involved  in 
the  conduct  that  forms  the  basis  of  the 
Complaint.  While  the  Appficants' 
portfolio  managers  had  access  to 
research  reports  issued  by  the  Research 
Department,  there  is  no  indication  that 
the  portfolio  managers  relied  on  these 
research  reports  more  than  anv  other 
data  that  would  have  been  considered 
by  the  portfolio  managers  in  making 
investment  decisions  for  the  Funds, 
except  as  noted  in  the  application.* 
Although  some  of  the  Funds  held 
securities  in  their  portfofios  at  the  time 
that  BS&Co.  issued  research  reports 
concerning  the  issuers  of  such 
securities,  as  far  as  Applicants  are 
aware,  none  of  the  officers,  portfolio 
managers,  or  any  other  investment 
personnel  employed  by  the  Applicants 
had  any  knowledge  of  any  non-public 
information  relating  to,  or  had  any 
involvement  in,  the  conduct  underlying 
the  Final  Judgment.  In  addition,  each  of 
the  Applicants  that  serve  as  an 
investment  adviser  or  sub-adviser  to 
Funds  has  adopted  policies  regarding 
information  barriers  (the  "Policies") 
designed  to  protect  the  Funds  from  any 
conflict  of  interest  that  may  arise 
between  portfolio  managers  and  other 
employees  of  BS&Co.  The  Policies, 
which  were  in  effect  at  the  time  of  the 
conduct  described  in  the  Complaint, 
restrict  communications  between 
portfolio  managers  and  certain  other 
employees  of  BS&Co. 


*  Applicants  state  that  Ihey  act  as  investment 
adviser  to  one  Fund  whose  portfolio  securities  were 
selected  based  primarily  on  a  Kst  of  recommended 
securities  compiled  by  the  Research  Department 
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5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "interested 
persons.  '  as  defined  in  section  2(a)(19) 
of  the  Act.  of  the  Fund,  and  their 
independent  legal  counsel,  if  any. 
regarding  the  Federal  Injunction,  any 
impact  on  the  Funds,  and  this 
application. '  The  Applicants  will 
provide  the  Boards  with  all  inf(jrmation 
concerning  the  Injunctions  and  this 
application  that  is  necessan,'  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

6. Applicants  state  that  the  inability  to 
continue  providing  advisorv  services  to 
the  Funds  and  the  inabUity  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Applicants  state  that 
no  Applicant  has  previously  applied  for 
an  exemption  pursuant  to  section  9(c)  of 
the  Act. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

.\nv  temporarv  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against.  .Applicants,  including  without 
limitation,  the  consideration  by  the 
Ciommission  of  a  permanent  exemption  from 
section  9(al  of  the  Act  requested  pursuant  to 
the  apphcation  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  ucder 
the  Act  in  connection  with  the  applicaUon. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly. 

It  is  hereby  ordered,  pursuant  to 
section  9(c)  of  the  Act.  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 


'  Applicants  will  advise  the  Boards  of  any  State 
Iniunctions  that  are  issued. 


the  datejhe  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or,  if  earlier,  October 
31,2005. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IKR  Doc.  0.3-27981  Filed  11-.5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26240:  812-12960] 

Citigroup  Global  Markets  Inc.,  f/k/a 
Salomon  Smith  Barney  Inc.,  et  al.; 
Notice  of  Application  and  Temporary 
Order 

October  31.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  imder 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
have  received  a  temporaiy  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  Citigroup  Global 
Markets  Inc.,  f/k/a  Salomon  Smith 
Barney  Inc.  ("SSB")  on  October  31. 
2003.  by  the  U.S.  District  Court  for  the 
Southern  District  of  New  York  (the 
"Federal  Injunction"),  until  the  earlier 
of  the  date  the  Commission  takes  action 
on  an  application  for  a  permanent  order, 
or  two  years  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

APPUCANTS:  SSB.  CEFOF  GP  I  Corp. 
("CEFOF").  CELFOF  GP  Corp. 
( "CELFOF"),  Citi  Fund  Management 
Inc.  ("Citi  Fund"),  Citibank,  N.A. 
("Citibank"),  Citicorp  Life  Insurance 
Company  ("Citicorp  Life"),  Citigroup 
Alternative  Investments  LLC  ("Citigroup 
Alternative '),  Citigroup  Asset 
Management  Limited  ("Citigroup 
Asset"),  CitiStreet  Equities  LLC 
("CitiStreet  Equities '),  CitiStreet  Funds 
Management  LLC  ("CitiStreet").  First 
Citicorp  Life  Insurance  Company  ("First 
Citicorp  Life"),  PFS  Distributors.  Inc. 
("PES  Distributors").  SSBCP  GP  I  Corp. 
("SSBCP"),  SSBPIF  GP  Corp. 
("SSBPIF  •).  Salomon  Brothers  Asset 
Management  Inc.  ("Salomon  Brothers"), 
Salomon  Brothers  Asset  Management, 
Ltd  ("Salomon  Brothers  Ltd."),  Smith 
Barney  Fund  Management  LLC  ("Smith 
Barney"),  Smith  Barney  Global  Capital 
Management  Inc.  ("Smith  Barney 
Global"),  Travelers  Asset  Management 
International  Co.,  LLC  ("TAMIC"), 


Travelers  Distribution  LLC  ("Travelers 
Distribution").  The  Travelers  Insurance 
Company  ("TIC").  Travelers  Investment 
Adviser  .'inc.  ("TIMCO "),  The  Travelers 
Investment  Management  Company 
("Travelers"),  the  Travelers  Life  and 
Annuity  Company  (  "TLAC").  and 
Winter  Capital  International  LLC 
("Winter"),  (together,  the 
"Applicants"). ^ 

FILING  DATES:  The  application  was  filed 
on  April  29,  2003  and  amended  on  June 
19,  2003.  Applicants  have  agreed  to  file 
an  amendment  to  the  application  during 
the  notice  period,  the  substance  of 
which  is  reflected  in  this  notice. 
Applicants  have  also  agreed  to  file 
amendments  to  the  application 
reflecting  the  issuance  of  each  State 
Injunction  (as  defined  below  ). 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003.  and 
should  he  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Applicants.  SSB  and 
Salomon  Brothers,  399  Park  Avenue, 
New  York.  New  York  10022;  CEFOF. 
CELFOF.  Citi  Fund  and  Travelers.  100 
First  Stamford  Place,  Stamford, 
Connecticut  06902-6729;  Citibank.  153 
East  53rd  Street,  5th  Floor.  New  York, 
New  York  10043;  Citicorp  Life, 
Travelers  Distribution.  Travelers 
Insurance  and  Travelers  Life,  One 
Cityplace.  Hartford,  Connecticut  06103- 
3415;  Citigroup  Alternative,  399  Park 
Avenue,  7th  Floor,  New  York,  New  York 
10043:  Citigroup  Asset.  Salomon 
Brothers  Ltd.  and  Smith  Barney  Global, 
Citigroup  Centre,  Canada  Square. 
Canary  Wharf,  London,  England.  El4 
5LB:  CitiStreet  Equities  and  CitiStreet, 
Two  Tower  Center,  East  Brunswick, 
New  Jersey  08816;  First  Citicorp  Life, 
656  Fifth  Avenue,  3rd  Floor,  New  York, 


Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  applv  to  any  other 
company  of  which  SSB  is  or  hereafter  becomes  an 
affiliated  person  (together  with  the  Applicants,  the 
"Covered  Persons") 


New  York  10103:  PFS  Distributors.  3120 
Breckinridge  Boulevard.  Building  200. 
Duluth.  Georgia  30099-0001,  SSBCP 
and  SSBPIF.  338  Greenwich  Street,  New 
York.  New  York  10013:  Smith  Barney 
and  TIMCO.  399  Park  Avenue.  4th 
Floor.  New  York,  New  York  10022: 
TAMIC.  242  Trumbull  Street— 6TS. 
Hartford.  Connecticut.  06115-0449:  and 
Winter.  153  East  53rd  Street.  3rd  Floor, 
New  York.  New  York  10043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  R.  Ponchione,  Senior  Counsel,  or 
Todd  F.  Kuehl,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporar>'  order  and  a 
summary  of  the  application,  Thr 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Fifth  Street.  N\V.. 
Washington,  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  SSB,  a  New  York  corporation,  is  a 
full  service  investment  banking  firm 
engaged  in  securities  underwriting, 
sales  and  trading,  investment  banking, 
financial  advisory  services,  and 
investment  research  services.  Certain 
Applicants  serve  as  investment  adviser 
or  sub-adviser  for  one  or  more  registered 
investment  companies  ("Funds"). 
Certain  Applicants  act  as  the  depositor 
or  principal  underwriter  for  Funds. ^ 

2.  On  October  31.  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  SSB  in  a  matter 
brought  by  the  Commission. ■*  The 
Commission  alleged  in  the  complaint 
("Complaint  ")  that  SSB  violated  certain 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  (-NYSE')  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  '-Exchange  Rules").  The 
Complaint  alleged  that  SSB's  research 
department  ("Research  Department") 
and  investment  banking  department 
("Investment  Banking  Department") 
issued  research  reports  that  were 
fraudulent,  violated  SRO  rules 
regulating  their  members' 
communications  with  the  public,  and 
allocated  hot  IPO  shares  to  executives  of 
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'  Any  registered  unit  investment  trust  ("UIT")  or 
registered  face  amount  certificate  company  for 
which  .^pphcants  may  serve  as  principal 
underwTiter  or  depositor  are  also  included  in  the 
defined  term  Funds 

■'  Secunties  and  Exchange  Commission  v. 
Citigroup  Global  Markets  Inc.,  f/k/a  Salomon  Smith 
Barney  Inc.  03  Civ  2945  (WHP)  (S.D.  N.Y.,  filed 
April  28,  2003)  (the  ".Action"). 


current  or  potential  investment  banking 
clients  and  provided  special  treatment 
for  these  executives.  The  Federal 
Injunction  enjoined  SSB  directly  or 
through  its  officers,  directors,  agents 
and  employees,  from  violating  the 
specific  rules  cited  in  the  Complaint. 
Without  admitting  or  denving  the 
allegations  in  the  Complaint.  SSB 
consented  to  the  entry  of  the  Federal 
Injunction  as  well  as  the  payment  of 
disgorgement  and  penalties  and  other 
equitable  relief.  Applicants  state  that 
SSB  has  entered,  and  expects  to  enter 
into  settlement  agreements  relating  to 
the  activities  referred  to  in  the 
Complaint  with  certain  state  and 
territorial  agencies  which  may  result  in 
an  injunction  by  a  court  of  competent 
jurisdiction  that  is  based  on  the  same 
conduct  and  the  same  facts  as  the 
Complaint  (each,  a  "State  Injunction." 
and.  together  with  the  Federal 
Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis  , 

1   Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
'company,  registered  UIT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Apphcants  state  that  SSB 
is  an  affiliated  person  of  each  of  the 
other  Applicants  within  the  meaning  of 
section  2(a)(3)  of  the  Act.  Applicants 
state  that  the  entry  of  the  Injunctions 
would  result  in  Applicants  being  subject 
to  the  disqualification  provisions  of 
section  9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionatelv  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  pubfic 
interest  or  the  protection  of  investors  to 


grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  the  Applicants  and  the 
other  Covered  Persons  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
thern  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser,  sub- 
adviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  any  current  or 
former  officer  or  employee  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisory,  sub-advisor>'  or 
underwriting  services  to  the  Funds 
advised  or  underwritten  by  Applicants." 
While  the  Applicants'  portfolio 
managers  had  access  to  research  reports 
issued  by  the  Research  Department, 
there  is  no  indication  that  the  portfolio 
managers  relied  on  these  research 
reports  more  than  any  other  data  that 
would  have  been  considered  bv  the 
investment  adviser  or  sub-adviser  in 
making  investment  decisions  for  the 
Funds,  except  as  noted  in  the 
appHcation."^  Although  some  of  the 
Funds  held  securities  in  their  portfolios 
at  the  time  that  SSB  issued  research 
reports  concerning  the  issi-.ers  of  such 
securities,  none  of  the  Applicants  are 
aware  that  any  of  their  investment 
personnel,  including  employees, 
officers,  or  portfolio  managers,  had  any 
knowledge  of  any  non-public 
information  relating  to,  or  had  anv 
involvement  in,  the  conduct  underlying 
the  Injunctions.  In  addition,  each  of  the 
Applicants  that  is  an  investment  ad\iser 
or  sub-adviser  to  Funds  has  adopted 
policies  regarding  information  barriers 
(the  "Policies")  designed  to  protect  the 


*  The  Complaint  also  refers  to  general  practices 
regarding  the  relationship  between  SSB  s 
Investment  Banking  and  Research  Departments.  It  is 
possible  that  one  or  more  current  or  former  officers 
or  employees  of  the  Applicants  who  is  or  was 
involved  in  providing  advisory.  sub-ad%isorv  or 
underwriting  services  to  the  Fimds  was  at  some 
time  an  officer  or  employee  of  the  Investment 
Banking  or  Research  Departments  of  SSB 

'-■  Applicants  state  that  ihey  act  as  principal 
underwriter  or  depositor  to  certain  LTTs  whose 
portfolio  selection  process  placed  special  emphasis 
on  equity  research  issued  by  the  Research 
Department 
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investment  adviser's  or  sub-adviser's 

clients,  including  Fund  shareholders, 
from  any  conflict  of  interest  that  may 
arise  between  the  investment  adviser's 
or  sub-adviser's  portfolio  managers  and 
SSB's  investment  banking  business  as 
referenced  in  the  Complaint.  The 
Policies,  which  were  in  effect  at  the 
time  of  the  conduct  described  in  the 
Complaint,  restrict  communications 
between  portfolio  managers  of  the 
in\  estment  adviser  or  sub-adviser  and 
•  iltier  omployees  of  SSB. 

-T.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "interested 
persons."  as  defined  in  section  2(a)(19) 
of  the  Act.  of  the  Fund,  and  their 
independent  legal  counsel,  if  any. 
regarding  the  Federal  Injunction,''  any 
impact  on  the  Funds,  and  this 
application."  The  Applicants  will 
provide  the  Boards  with  all  information 
cfincerning  the  Injunctions  and  this 
application  that  is  necessar}'  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisor\'  ser\'ices  to 
the  Funds  and  the  inabilit\-  to  continue 
sening  as  print:ipal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  thev 
have  committed  substantial  resources  to 
establish  an  e.xpertise  in  advising  and 
distributing  Funds.  Certain  affiliated 
persons  of  SSB  previously  have  received 
exemptions  under  section  9(c)  as  the 
result  of  conduct  that  triggered  section 
9(a)  as  described  in  greater  detail  in  the 
application. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  Hxemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission '.s  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of, 


^  Applicants  state  that  they  will  advise  the  Boards 
of  anv  State  Iniunctions  tlfat  are  issued. 

'With  respect  to  the  Funds  discussed  in  footnote 
4  that  are  UITs.  .Applicants  state  that  they  will 
provide  written  notificatinn  tn  the  trustee  for  each 
of  these  I'lTs  concerning  the  Iniunctions,  any 
impact  on  the  UlTs.  and  this  application  and  will 
provide  any  other  related  information  as  may  be 
requested  bv  a  trustee. 


or  administtative  proceedings  involving  or 
against.  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  tempprary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordiogly. 

It  Is  Hereby  Ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  and  the  other  Covered 
Persons  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or,  if  earlier,  October 
.31,  2005. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Sectvtary. 

IFR  Doc.  03-27987  Filed  11-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26243;  812-12968] 

Credit  Suisse  First  Boston  LLC,  et  a!.; 
Notice  of  Application  and  Temporary 
Order        i 

October  31.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Companv 
Act  of  1940  ("Act"). 

Summary  of  Application:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  Credit  Suisse  First 
Boston  LLC  ("CSFB")  on  October  31. 
2003  by  the  U.S.  District  Court  for  the 
Southern  District  of  New  York  (the 
"Federal  Injunction"),  until  the  earlier 
of  the  date  the  Commission  takes  action 
on  an  application  for  a  permanent  order, 
or  two  years  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

Applicants:  CSFB;  Credit  Suisse  Asset 
Management,  LLC  ("CSAM  Americas"); 
Credit  Suisse  Asset  Management 
Securities,  Inc.;  Credit  Suisse  Asset 
Management  Limited,  a  corporation 


organized  under  the  laws  of  England 
and  Wales  ("CSAM  London");  Credit 
Suisse  Asset  Management  (Australia) 
Limited  ("CSAM  Australia");  Credit 
Suisse  Asset  Management  Limited,  a 
Japanese  company  ("CSAM  Japan '); 
Merchant  Capital  Inc.  ("Merchant"); 
Credit  Suisse  First  Boston  (Bermuda) 
Limited  ("CSFB  Bermuda");  and  DLJ 
LB{3  Plans  Management  Corporation 
("LBO  Plans')  (together,  the 
"Applicants").  1 

Filing  Dates:  The  application  was 
filed  on  April  29.  2003.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice.  Applicants  also  have  agreed  to 
file  amendments  to  the  application 
reflecting  the  issuance  of  each  State 
Injunction  (as  defined  below). 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  mav  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission,  450 
Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Applicants:  CSFB. 
Merchant,  CSFB  Bermuda,  and  LBO 
Plans,  Eleven  Madison  Avenue,  New- 
York,  NY  10010-3f)29;  CSAM  .Americas 
and  Credit  Suisse  Asset  Management 
Securities.  Inc.,  466  Lexington  Avenue, 
New  York,  NY  10017-3147;  CSAM 
London.  Beaufort  House.  15  St.  Botolph 
Street.  London  (England).  United 
Kingdom  EC3A  7JJ;  CSAM  Australia, 
Level  32  Gateway,  1  Macquarie  Place, 
Sydney  2001,  Australia;  and  CSAM 
Japan.  Shiroyama  JT  Tnist  Tower.  3-1. 
Toranomon  4-Chome.  Minato-Ku.  Tokvo 
105-6025  Japan. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528,  or  Annetfe  Capretta,  Branch 
Chief,  at  202-942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  CSFB  is  or  hereafter  t)ecomes  an 
affiliated  person  (included  in  the  term  .^pplicants). 
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SUPPLEMENTARY  INFORMATION:  The 

following  is  a  temporarv'  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  PubHc 
Reference  Branch,  450  Fifth  Street.  N\V., 
Washington.  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  CSFB.  a  Delaware  limited  liability 
company,  is  a  hill  service  investment 
banking  firm,  engaged  in  securities 
underwriting,  sales  and  trading, 
investment  banking,  financial  advisory 
services,  and  investment  research 
services.  Certain  Applicants  serve  as 
investment  adviser  or  sub-adviser  for 
one  or  more  registered  investment 
companies  ("Funds"').  Certain 
Applicants  act  as  the  depositor  or 
principal  underwriter  for  Funds. ^ 

2.  On  October  31.  2003,  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  CSFB  in  a  matter 
brought  by  the  Commission. '  The 
Commission  alleged  m  the  complaint 
("Complaint")  that  CSFB  violated 
sections  15(c)  and  17(a)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
and  rules  15cl-2  and  17a-3  under  the 
Exchange  Act.  and  certain  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers  ("NASD")  and  Rules 
of  the  New  York  Stock  Exchange 
("NYSE")  by  engaging  in  acts  and 
practices  that  created  or  maintained 
inappropriate  influence  by  CSFB's 
investment  banking  business  over  the 
research  analysts  in  CSFB's  research 
department,  the  Federal  Injunction 
enjoined  CSFB  directly  or  through  its 
officers,  directors,  agents  and 
employees,  from  violating  sections  15(c} 
and  17(a)  of  the  Exchange  Act  and  the 
specific  rules  cited  in  the  Complaint. 
Without  admitting  or  denying  the 
allegations  in  the  Complaint.  CSFB 
consented  to  the  entry  of  the  Federal 
Injunction  as  well  as  the  pavment  of 
disgorgement  and  penaltie,-;  and  other 
equitable  relief,  including  undertakings 
by  CSFB  to  adopt  and  implement 
policies  and  procedures  relating  to 
certain  research  activities.  Applicants 
state  that  CSFB  expects  to  enter  into 
settlement  agreements  relating  to  tJie 
activities  referred  to  in  the  Complaint 
with  certain  state  and  territorial 


-  .Any  registered  unit  investment  trusts  ("UIT")  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  ser\-e  as  principal 
under'WTiter  or  depositor  are  also  included  in  the 
defined  term  Funds 

'  Securities  and  Exchange  Commission  v.  Credit 
Suisse  First  Boston  LLC,  f/k/a  Credit  Suisse  First 
Boston  Corporation,  03  CV  2946  (WHP)  (S.D.N.Y., 
filed  .•\pnl  28,  2003). 


agencies  which  may  result  in  an 
injunction  by  a  court  of  competent 
jurisdiction  that  is  based  on  the  same 
conduct  and  the  same  facts  as  the 
Complaint  (each,  a  'State  Injunction," 
and,  together  with  the  Federal 
Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  Section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwTiter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  companv. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directlv 
or  indirectly  controlling,  controlled  by. 
or  under  common  control  with,  the 
other  person.  Applicants  state  that  CSFB 
is  an  affiliated  person  of  each  of  the 
other  Apphcants  within  the  meaning  of 
section  2(a)(3)  of  the  Act.  Applicants 
further  state  that  the  entry  of  the 
Injunctions  would  result  in  Applicants 
being  subject  to  the  disqualification 
provisions  of  section  9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  mvestors  to  grant 
the  exemption  from  section  9(a). 


4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser,  sub- 
adviser,  depositor,  or  principal 
underwTiter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  any  current  or 
former  employee  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisory,  sub-advisory  or 
underwTiting  ser\'ices  to  the  Funds 
advised  or  underwritten  by  Applicants.* 
While  the  Applicants'  portfolio 
managers  had  access  to  research  reports 
issued  by  CSFB's  research  analvsts. 
there  is  no  indication  that  the  portfolio 
managers  relied  on  these  research 
reports  more  than  any  other  data  that 
would  ha%'e  been  considered  bv  the 
portfolio  managers  in  making 
investment  decisions  for  the  Funds, 
except  as  noted  in  the  application.  ^ 
Although  some  of  the  Funds  held 
securities  in  their  portfolios  at  the  time 
that  CSFB  issued  research  reports 
concerning  the  issuers  of  such 
securities,  as  far  as  Applicants  are 
aware,  none  of  tlie  officers,  portfolio 
managers,  or  any  other  investment 
personnel  employed  by  the  Applicants 
made  any  investment  decisions  based 
on  any  non-public  information  relating 
to  the  conduct  underlying  the  Judgment. 
In  addition.  CSFB  had  policies 
regarding  information  barriers  between 
CSAM  Americas  and  other  employees  of 
CSFB  that  were  designed  to  restrict 
communications  between  CSAM 
Americas  and  other  employees  of  CSFB. 
These  information  barriers,  which  were 
in  effect  at  the  time  of  the  complaint, 
together  with  other  policies  of  the 
Applicants,  are  designed  to  protect  the 
Funds  from  conflicts  of  interest  between 
portfolio  managers  and  certain 
employees  of  CSFB. 

5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "interested 
persons."  as  defined  in  section  2(a)(19) 
of  the  Act,  of  the  Fund,  and  their 
independent  legal  counsel,  if  any, 


•*  The  Complaint  also  refers  to  general  practices 
regarding  the  relationship  between  the  investment 
Ijanking  and  research  departments  of  CSFB.  It  is 
possible  that  one  or  more  current  or  former  officers 
or  employees  of  an  Applicants  who  is  or  was 
involved  in  providing  advisory,  sub-advisory  or 
underwriting  services  to  the  Funds  was  at  some 
time  an  officer  or  employee  of  the  investment 
banking  or  research  department  of  CSFB 

''  Applicants  slate  that  they  acted  as  investment 
adviser,  principal  underwriter,  or  depositor  to  a 
Fund  whose  portfolio  securities  were  selected  based 
primarily  on  research  conducted  by  equity  research 
analysts  employed  by  CSFB.  or  its  predecessor 
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regarding  the  Federal  Iniunctum.  anv 
impact  (in  the  Funds,  and  this 
application.*'  The  Applicants  will 
provide  the  Boards  with  all  information 
cnncerning  the  Injunctions  and  this 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligati(3ns  under  the  federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  undenvTiter  to  the 
Funds  would  result  in  potentially  severe 
liardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
ser\'ices  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Certain  affiliated 
persons  of  CSFB  previously  have 
received  exemptions  under  section  9(c) 
as  the  result  of  conduct  that  triggered 
section  9(a)  as  described  in  greater 
detail  in  the  application. 

Applicants'  (Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

.\ny  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to,  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to,  any  Commission  investigation  of. 
or  administrative  proceedings  involving  or 
against.  Applicants,  including  without 
limitation,  the  consideration  bv  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption, 

.•\c[  ordinglv. 

It  is  hf^rebv  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  q(a).  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  nn  their  application  for  a 
permanent  order  or,  if  earlier,  October 
31,  2005. 


By  the  Comriiission. 

Margaret  H,  McFarland, 

Deputy  Secretary. 

(FR  Doc  0,3-27982  Filed  11-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26242:  812-12958] 

Goldman  Sachs  &  Co.,  et  al.;  Notice  of 
Application  and  Temporary  Order 

October  31.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"), 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Companv 
Actof  194(^('Act"). 

SUMMARY  or  APPLICATION:  Applicants 

have  received  a  temporary'  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  Goldman.  Sachs  &  Co, 
("Goldman,  Sachs")  on  October  31,  2003 
by  the  U,S.  District  Court  for  the 
Southern  Elistrict  of  New  York  (the 
"Federal  Ii^junction"),  until  the  earlier 
of  the  date  the  Commission  takes  action 
on  an  application  for  a  permanent  order, 
or  two  yeaxte  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

APPLICANTS  Goldman  Sachs.  Goldman 
Sachs  Asset  Management,  L.P.,  and 
Goldman  Sbchs  Asset  Management 
International  (together,  the 
"Applicants").' 

FILING  DATES:  The  application  was  filed 
and  amended  on  April  28,  2003, 
Applicants  have  agreed  to  file  an 
amendment  to  the  application  during 
the  notice  period,  the  substance  of 
which  is  r^ected  in  this  notice. 
Applicants  also  have  agreed  to  file 
additional  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

HEARING  OH  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.nu.  on  November  25.  2003,  and 
should  he  accompanied  by  proof  of 


'  .Applicants  will  notify  the  Boards  of  the 
issuance  of  any  State  Injunctions. 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  wtiich  Goldman  Sachs  is  or  hereafter 
becomes  an  affiliated  person  (included  in  the  term 
Applicants). 


service  on  Applicants,  in  the  form  of  an 
a,<'fidavit.  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street  NW.,  Washington.  DC 
20549-0609.  Applicants:  Goldman 
Sachs,  85  Broad  Street,  New  York,  NY 
10004;  Goldman  Sachs  As.set 
Management,  L.P.,  32  Old  Slip,  New 
York,  NY  10005:  Goldman  Sachs  Asset 
Management  International.  Christchurch 
Court.  10-15  Newgate  Street.  London, 
England.  EC1A7HD. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer.  Senior  Counsel,  at  (202) 
942-0528.  or  Todd  Kuehl.  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  temporary  order  and  a 
summar\'  of  the  application.  The 
complete  application  mav  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Fifth  Street  NW,, 
Washington,  DC  20549-0102.  telephone: 
(202) 942-8090. 

.\ppli(  ants'  Representations 

1.  Goldman  Sachs,  a  New  York 
limited  partnership,  is  a  full  ser\Mre 
investment  hanking  firm,  engaged  in 
securities  underwriting,  sales  and 
trading,  investment  banking,  financial 
advisor}'  services,  and  investment 
research  services.  The  Applicants  sen-e 
as  investment  adviser  or  sub-adviser  for 
one  or  more  registered  investment 
companies  (  "Funds").  Goldman  Sachs 
also  acts  as  the  principal  underwriter  for 
Funds. 

2.  On  October  31,  2003,  the  U.S. 
District  Court  for  the  Southern  District ' 
of  New  York  entered  the  Federal 
Injunction  against  Goldman  Sachs  in  a 
matter  brought  by  the  Commission.-  The 
Commission  alleged  in  the  complaint 
("Complaint  ")  that  Goldman  Sachs 
violated  certain  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers  ("NASD")  and  Rules  of  the  New 
York  Stock  Exchange  (  "NYSE")  (the 
NASD  Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  bv 
engaging  in  acts  and  practices  that 
created  or  maintained  inappropriate 
influence  bv  Goldman  Sachs' 
investment  banking  business  (the 
"Investment  Banking  Department  ")  over 


■=  Securities  and  Exchange  Commission  v, 
Goldman,  Sachs  &  Co..  03  Civ.  2944  (WHP) 
(S.D.N.Y  ,  filed  April  28.  2003), 


the  research  analysts  in  Goldman  Sachs' 
research  department  (the  "Research 
Division").  The  Federal  Injunction 
enjoined  Goldman  Sachs  directlv  or 
through  its  officers,  directors,  agents 
and  employees,  from  violating  the 
Exchange  Rules  cited  in  the  Complaint. 
Without  admitting  or  denying  the 
allegations  in  the  Complaint,  Goldman 
Sachs  consented  to  the  entr\'  of  the 
Federal  Injunction  as  well  as  the 
payment  of  disgorgement  and  penalties 
and  other  equitable  relief,  including 
undertakings  by  Goldman  Sachs  to 
adopt  and  implement  policies  and 
procedures  relating  to  certain  research 
activities.  Applicants  stale  that 
Goldman  Sachs  expects  to  enter  into 
settlement  agreements  relating  to  the 
activities  referred  to  in  the  Complaint 
with  certain  state  and  territorial 
agencies  which  may  result  in  an 
injunction  by  a  court  of  competent 
jurisdiction  that  is  based  on  the  same 
conduct  and  the  same  facts  as  the 
Complaint  [each,  a  "State  Injunction," 
and.  together  with  the  Federal 
Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  Section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1   Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  companv 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directlv 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Applicants  state  that 
Goldman  Sachs  is  an  affiliated  person  of 
each  of  the  other  Applicants  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  further  state  that  the  entr>'  of 
the  Injunctions  would  result  in 
Applicants  being  subject  to  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 


Federal  Register/ Vol,  68,  No.  215 /Thursday.  November  6.  2003 /Notices 


62847 


provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionatelv  severe  or 
that  the  Applicants*  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  undulv  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser,  sub- 
adviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  any  current  or 
former  personnel  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisory,  sub-advisory  or 
underwriting  services  to  the  Funds 
advised  or  underwritten  bv  Applicants. ^ 
While  the  Applicants'  portfolio 
managers  had  access  to  research  reports 
issued  by  the  Research  Division,  there  is 
no  indication  that  the  portfolio 
managers  relied  on  these  research 
reports  more  than  any  other  data  that 
would  have  been  considered  by  the 
portfolio  managers  in  making 
investment  decisions  for  the  FuJids, 
except  as  noted  in  the  application." 
Although  some  of  the  Funds  held 
securities  in  their  portfolios  at  the  time 
that  Goldman  Sachs  issued  research 
reports  concerning  the  issuers  of  such 
securities,  as  far  as  Applicants  are 
aware,  none  of  the  officers,  portfolio 
managers,  or  any  other  investment 
persormel  employed  by  the  Applicants 
made  any  investment  decisions  based 
on  any  non-public  information  relating 
to  the  conduct  underlying  the  Final 


^  The  Complaint  also  refers  to  generaJ  practices 
regarding  the  relationship  between  the  Investment 
Banking  Department  and  Research  Division  of 
Goldman  Sachs.  It  is  possible  that  one  or  more 
current  or  former  personnel  of  the  Applicants  who 
is  or  was  involved  in  providing  advisory, 
subadvisory  or  underwriting  services  to  the  Funds 
was  at  some  time  an  officer  or  employee  of  the 
Investment  Banking  Department  or  Research 
Division  of  Goldman  Sachs. 

"  Applicants  state  that  they  act  as  investment 
adviser,  principal  underwriter,  or  depositor  to  a 
Fund  whose  portfolio  securities  were  formerly 
selected  based  primarily  on  a  list  of  recommended 
securities  compiled  by  the  Research  Division. 


judgment.  In  addition,  each  of  the 
Applicants  that  serve  as  an  investment 
adviser  or  sub-adviser  to  Funds  has 
adopted  policies  regarding  information 
barriers  (the  "Policies")  designed  to 
protect  the  Funds  from  certain  conflicts 
of  interest  that  may  arise  between 
portfolio  managers  and  other  employees 
of  Goldman  Sachs.  The  Policies,  which 
were  in  effect  at  the  time  of  the  conduct 
described  in  the  Complaint,  restrict 
communications  between  portfolio 
managers  and  certain  other  employees 
of  Goldman  Sachs. 

5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"'),  including 
the  directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a){19) 
of  the  Act,  of  the  Fund,  and  their 
independent  legal  counsel,  if  any, 
regarding  the  Injunctions,  any  impact  on 
the  Funds,  and  this  application.  The 
Applicants  will  provide  the  Boards  with 
all  information  concerning  the 
Injimctions  and  this  application  that  is 
necessan,'  for  the  Funds  to  fulfill  their 
disclosure  and  other  obligations  under 
the  Federal  securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  ser\  ices  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  Goldman  Sachs  previously  has 
received  exemptions  under  section  9(c) 
as  the  result  of  conduct  that  triggered 
section  9(a)  as  described  in  greater 
detail  in  the  application. 

Applicants'  Condition 

Applicants  agree  that  anv  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporan-  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to,  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against.  Applicants,  including  without 
limitation,  the  consideration  bv  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessar\'  showing  to  justify' 
granting  a  temporary  exemption. 
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Accordingly, 

It  j,s  hereby  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a).  effective  forthwith,  solely 
with  respec  t  tfi  the  Injunctions,  subject 
to  tht'  titniiition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or.  if  earlier.  October 
,31.  200.5. 

Bv  the  Commission 
Margaret  H.  McFarland, 
Deputy  Secretary. 
\¥R  Doc.  03-27984  Filed  1 1-5-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26239:  812-12959] 

J, P.  Morgan  Securities  Inc.,  et  al.: 
Notice  of  Application  and  Temporary 
Order 

October  ^^ .  200,3. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Companv 
Act  of  1940  ("Act"). 

SUMMARY  OF  APPLICATION:  Applicants 

have  rec  ei\ cd  a  tempi.)rarv  order 
exempting  Covered  Persons  (as  defined 
below)  from  section  9(a)  of  the  Act.  with 
respect  to  an  injunction  entered  against 
I. P.  Morgan  Securities  Inc.  ("[PMSI")  on 
October  31.  2003  bv  the  U.S.  District 
Court  for  the  Southern  District  of  New 
York  (the  "Federal  Injunction"),  until 
the  earlier  of  the  date  the  Commission 
takes  action  on  an  application  for  a 
permanent  order,  or  two  vears  from  the 
date  of  the  Federal  Injunction. 
.Applicants  have  requested  a  permanent 
order, 

APPLICANTS:  IPMSl,  IF  International 
Management  Inc..  f.P  Morgan 
.Alternative  Asset  Management.  Inc.,  ).P. 
Morgan  Fleming  Asset  Management 
(London)  Limited  and  [P.  Morgan 
Investment  Management  Inc.  (together, 
the  ".Applicants"',.' 

FIUNG  DATES:  The  application  was  filed 
on  April  28.  2003.  and  amended  on  June 
12,  2003  and  on  August  26,  2003. 
Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 


the  substaace  of  which  is  reflected  in 
this  notice.  Applicants  have  also  agreed 
to  file  additional  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  law\'ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549-0609,  Applicants,  c/o  Scott  G. 
Campbell,  J. P.  Morgan  Chase  &  Co.,  One 
Chase  Maiihattan  Plaza,  New  York,  NY 
10*081. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stacy  L.  Fuller,  Senior  Counsel,  or  Todd 
F.  Kuehl,  Branch  Chief,  at  202-942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMEtfTARY  INFORMATION:  The 
following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  fPMSI,  a  Delaware  corporation,  is  a 
full  service  investment  banking  firm, 
engaged  in  securities  underwriting, 
sales  and  trading,  investment  banking, 
financial  advisory  services,  and 
investment  research  services.  Certain 
Applicants  serve  as  investment  adviser 
or  subadviser  for  one  or  more  registered 
investment  companies  ("Funds"). 
Certain  Applicants  may  in  the  future  act 
as  the  depositor  or  principal 
underwriter  for  Funds. ^ 

2.  On  October  31,  2003,  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 


.Applicants  request  that  any  relief  granted 

pursuant  to  the  application  also  applv  to  any  other 
companv  of  which  FPMSI  is,  or  hereafter  becomes, 
an  affiliated  person  within  the  meaning  of  section 
2(al(3)  nf  the  .Act  (together  with  .Applicants, 
"Covered  Persons"). 


=  Any  registered  unit  investment  trusts  ("UIT")  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  serve  as  principal 
underwriter  or  depositor  are  also  included  in  the 
defined  term  Funds. 


Injunction  against  JPMSI  in  a  matter 
brought  by  the  Commission. '  The 
Commission  alleged  in  the  complaint 
("Complaint")  that  PMSI  violated 
certain  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  ("NYSE")  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  "E.xchange  Rules")  bv 
engaging  in  acts  and  practices  that 
created  or  maintained  inappropriate 
influence  by  fPMSI's  investment 
banking  business  (the  "In\estment 
Banking  Department  ")  over  the  research 
analysts  in  IPMSI's  research  department 
(the  "Research  Department").  The 
Federal  Injunction  enjoined  JPMSI  . 
directly  or  through  its  officers,  directors, 
agents  and  employees,  from  violating 
the  specific  rules  cited  in  the 
Complaint.  Without  admitting  or 
denying  the  allegations  in  the 
Complaint.  [PMSI  consented  to  the 
entry  of  the  Federal  Injunction  as  well 
as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief, 
including  undertakings  bv  [PMSI  to 
adopt  and  implement  policies  and 
procedures  relating  to  certain  research 
activities.  Applicants  state  that  IPMSI 
expects  to  enter  into  settlement 
agreements  relating  to  the  activities 
referred  to  in  the  Complaint  with  certain 
state  and  territorial  agencies  which  mav 
result  in  an  injunction  by  a  court  of 
competent  jurisdiction  that  is  based  on 
the  same  conduct  and  the  same  facts  as 
the  Complaint  (each,  a  'State 
Injunction,  '  and.  together  with  the 
Federal  Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  Covered 
Persons  under  section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  companv. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 


'  Securities  and  E.xchanf!e  Commission  v,  I. P. 
Morgan  Secuntifs  Inc..  03  CV  2939  (WHP) 
(S.D.N.Y  ,  filed  April  28.  2003). 
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person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  bv. 
or  under  common  control  with,  the 
other  person  Applicants  state  that 
fPMSI  IS  an  affiliated  person  of  each  of 
the  other  Applicants  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
.Applicants  further  state  that  the  entry  of 
the  Injunctions  would  result  in  Covered 
Persons  being  subject  to  the 
disqualification  provisions  of  section 
9(a)of  the  Act 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  e.xemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  temporary  and  permanent 
orders  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
Covered  Persons  would  be  undulv  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser, 
subadviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  anv  current  or 
former  officer  or  employee  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisor}-  or  subadvisory 
services  to  the  Funds  advised  or 
subadvised  by  Applicants.-'  While  the 
Applicants'  portfolio  managers  had 
access  to  research  reports  issued  bv  the 
Research  Department,  there  is  no 
indication  that  the  portfolio  managers 
relied  on  these  research  reports  more 
than  any  other  data  that  would  have 
been  considered  by  the  portfolio 
managers  in  making  investment 
decisions  for  the  Funds.  Although  some 


^  The  Complaint  refers  to  general  practices 
regarding  the  relationship  between  the  Investment 
Banking  and  Research  Departments  It  is  possible 
that  one  or  more  current  or  former  officers  or 
employees  of  the  .■\pplicants  who  is  or  was 
involved  m  providing  advisory  or  sub-advisory 
services  to  the  Funds  was  at  some  time  an  officer 
or  employer  of  the  Investment  Baning  or  Research 
Departmeiit 


of  the  Funds  held  securities  in  their 
portfolios  at  the  time  that  IPMSI  issued 
research  reports  concerning  the  issuers 
of  such  securities,  as  far  as  Applicants 
are  aware,  none  of  the  officers,  portfolio 
managers,  or  any  other  investment 
personnel  employed  by  the  Applicants 
made  any  investment  decisions  based 
on  any  non-public  information  relating 
to  the  conduct  underlying  the  Final 
Judgment.  In  addition,  each  of  the 
Applicants  that  serx'es  as  an  investment 
adviser  or  subadviser  to  Funds  has 
adopted  policies  regarding  information 
barriers  (the  "Policies")  designed  to 
protect  the  Funds  from  any  conflict  of 
interest  that  m.ay  arise  between  portfolio 
managers  and  employees  of  the 
Research  and  Investment  Banking 
Departments.  The  Policies,  which  were 
in  effect  at  the  time  of  the  conduct 
described  in  the  Complaint,  restrict 
communications  between  portfolio 
managers  and  certain  other  employees 
ofJPMSI 

5.  The  Applicants  have  distributed,  or 
will  distribute,  written  materials, 
including  an  offer  to  meet  in  person  to 
discuss  the  materials,  to  the  board  of 
directors  or  trustees  of  each  Fund  (each, 
a  "Board '),  including  the  directors  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a){19)  of  the  Act,  of  the 
Fund,  and  their  independent  legal 
counsel,  if  any,  regarding  the 
Injunctions,  any  impact  on  the  Funds, 
and  this  application.  The  Applicants 
will  provide  the  Boards  with  all 
information  concerning  the  Injunctions 
and  this  application  that  is  necessary'  for 
the  Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisorv'  services  to 
the  Funds  would  result  in  potentially 
severe  hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
subadvising  Funds.  As  described  in 
greater  detail  in  the  application,  certain 
Applicants  recently  applied  for,  and 
received,  exemptions  pursuant  to 
section  9(c)  for  conduct  that  triggered 
section  9(a)  of  the  Act. 

Apphcants'  Condition 

Applicants  agree  that  anv  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to,  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 


respect  to,  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against,  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  appUcation. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary-  exemption. 

Accordingly, 

It  Is  Hereby  Ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  Covered 
Persons  are  granted  a  temporary' 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or,  if  earlier,  October 
31,2005. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Dor.  03-27988  Filed  11-5-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26241:  812-12966] 

Lehman  Brothers  Inc.,  et  al.:  Notice  of 
Application  and  Temporary  Order 

October  31,  2003, 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 
ACTION:  Temporarj'  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Compajiy 
Act  of  1940  ("Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
have  received  a  temporar\'  order 
exempting  them  from  section  9(a)  of  the 
Act,  with  respect  to  an  injunction 
entered  against  Lehman  Brothers  Inc.  on 
October  31,  2003.  by  the  U.S.  District 
Court  for  the  Southern  District  of  New 
York  (the  "Federal  Injunction"),  until 
the  earlier  of  the  date  the  Commission 
takes  action  on  an  application  for  a 
permanent  order,  or  two  years  from  the 
date  of  the  Federal  Injunction. 
Applicants  have  requested  a  permanent 
order. 

APPUCANTS:  Lehman  Brothers  Inc. 
(Lehman").  Lehman  Brothers  Asset 
Management  Inc.  (  "LBAM").  and 
Lincoln  Capital  Fixed  Income 
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Management  Company.  LLC  ("Lincoln 
Capital")  (together,  the  "Applicants").' 
FIUNG  DATES:  The  application  was  filed 
on  April  28,  2003.  Applicants  have 
agreed  to  fde  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period.  Applicants  have  also 
agreed  to  file  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

HEARING  OR  NOTlRCATtON  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
.Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
ser\ice.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretarv.  Commission.  450 
Fifth  Street.  NVV.,  Washington.  DC 
20549-0609.  Applicants.  Lehman.  745 
Seventh  Avenue,  New  York,  NY  10019; 
LBAM,  399  Park  Avenue,  New  York.  NY 
10022;  and  Lincoln  Capital.  200  S. 
VVacker  Drive,  Suite  2100,  Chicago,  IL 
60606 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  R.  Ponchione.  Senior  Counsel,  at 
(202)  942-7927,  or  Todd  F.  Kuehl, 
Branch  Chief,  at  202-942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  z  fee  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0102  (telephone 
202-942-8090) 

Applicants'  Representations 

1.  Lehman,  a  Delaware  corporation,  is 
a  full  service  investment  banking  firm, 
which,  among  other  activities,  engages 
in  secmities  offerings,  including  initial 
public  offerings,  secondary  offerings 


and  debt  financings,  and  provides 
merger  and  acquisition  and  other 
services.  LBAM  serves  as  investment 
adviser  to  one  registered  investment 
company  ("Fund")  and  Lincoln  Capital 
serves  as  investment  subadviser  for 
eight  Funds.  Lehman  acts  as  the 
depositor  or  principal  underwriter  for 
Funds. 2 

2.  On  October  31.  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  Lehman  in  a  matter 
brought  by  the  Commission. '  The 
Commission  alleged  in  the  complaint 
("Complaint  ")  that  Lehman  violated 
certain  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  ("NYSE")  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  by 
engaging  in  acts  and  practices  that 
created  or  maintained  inappropriate 
influence  by  Lehman's  investment 
banking  business  (the  "Investment 
Banking  Department")  over  the  research 
analysts  in  Lehman's  research 
department  (the  "Research 
Department").  The  Federal  Injunction 
enjoined  Lehman  directly  or  through  its 
officers,  directors,  agents  and 
employees,  from  violating  the  specific 
rules  cited  in  the  Complaint.  Without 
admitting  or  denying  the  allegations  in 
the  Complaint,  Lehman  consented  to  the 
entry  of  the  Federal  Injunction  as  well 
as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief 
Applicants  state  that  Lehman  expects  to 
enter  into  settlement  agreements 
relating  to  the  activities  referred  to  in 
the  Complaint  with  certain  state  and 
territorial  agencies  which  may  result  in 
an  injunction  by  a  court  of  competent 
jurisdiction  that  is  based  on  the  same 
conduct  and  the  same  facts  as  the 
Complaint  (each,  a  "State  Injimction." 
and,  together  with  the  Federal 
Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  section  9(a)  of  the  Act 
resulting  from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 


a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  companv. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Lehman  is  an  affiliated 
person  of  each  of  LBAM  and  Lincoln 
Capital  within  the  meaning  of  section 
2(a)(3)  of  the  Act.  Applicants  further 
state  that  the  entry  of  the  Injunctions 
would  result  in  Applicants  being  subject 
to  the  disqualification  provisions  of 
section  9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  apphed  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  appUcation.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  temporary  and  permanent 
orders  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser, 
subadviser,  depositor,  or  principal 
underwTiter  for  a  Fund.'^  Applicants 
state  that  the  Complaint  did  not 
expressly  reference  the  conduct  of  any 
current  or  former  officer  or  employee  of  ~ 
Lehman  who  is  or  was  involved  in 
providing  underwTiting  services  to  the 


'  Applicants  request  that  any  relief  granted 
pursuant  to  tiie  application  also  apply  to  any  other 
company  of  which  Lehman  is  or  hereafter  becomes 
an  affiliated  person  (included  in  the  term 
Applicants) 


2  ,\ny  registered  unit  investment  trusts  ("UIT")  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  serve  as  principal 
underwriter  or  depositor  are  also  included  in  the 
defined  term  Finds 

^  Securities  and  Exchange  Commission  v  Lehman 
Brothers  Inc  ,  03  Civ.  2940  (WHP)  (S.D.N.Y..  filed 
April  28.  2003)  (the  "AcUon"). 


■*  Lincoln  Capita]  was  acquired  bv  Lehman 
Brothers  Holdings  Inc..  the  ultimate  parent 
company  of  the  Applicants,  on  lanuary  31,  2003. 
and  the  only  Fund  advised  by  LBAM  was  first 
registered  on  May  7,  2003.  Both  of  these  events 
occurred  after  the  conduct  giving  rise  to  the 
Injunctions. 
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Funds  underwritten  by  Lehman. ^  While 
LBAM's  and  Lincoln  Capital's  portfolio 
managers  may  have  had  access  to 
research  reports  issued  by  the  Research 
Department,  there  is  no  indication  that 
the  portfoho  managers  relied  on  these 
research  reports  more  than  any  other 
data  that  would  have  been  considered 
by  the  portfolio  managers  in  making 
investment  decisions  for  the  Funds.'' 
Although  some  of  the  Funds  held 
securities  in  their  portfolios  at  the  time 
that  Lehman  issued  research  reports 
concerning  the  issuers  of  such 
securities.  Applicants  state  that  LBAM 
began  serving  as  investment  adviser  to 
a  Fund  and  Lincoln  Capital  was 
acquired  by  Lehman  Brothers  Holdings 
Inc.  after  the  time  period  covering  the 
conduct  that  forms  the  basis  for  the 
Injunctions,  As  far  as  Lehman  is  aware, 
none  of  the  current  or  former  officers, 
employees,  portfolio  managers,  or  any 
other  investment  personnel  employed 
by  Lehman,  who  is  or  was  involved  in 
providing  principal  underwriting 
services  to  the  Funds,  acted  in  their 
capacity  as  such  based  on  anv  non- 
public information  relating  to  the 
conduct  underlying  the  Injunctions.  In 
addition,  each  of  the  Applicants  that 
serve  or  may  serve  as  an  investment 
adviser  or  sub-adviser  to  Funds  has 
adopted  policies  regarding  information 
barriers  designed  to  protect  the  Funds 
from  any  conflict  of  interest  that  may 
arise  between  portfolio  manager.^  and 
other  employees  of  Lehman. 

5.  Each  ofLBAM  and  Lincoln  Capital 
has  distributed  or  will  distribute  written 
materials,  including  an  offer  to  meet  in 
person  to  discuss  the  materials,  to  the 
board  of  directors  or  trustees  of  each 
Fund  that  it  advises  or  subadvises  (each, 
a  "Board"),  including  the  directors  or 
trustees  who  are  not  "interested 
persons."  as  defined  in  section  2(aKl9) 
of  the  Act,  of  the  Fund,  and  their 
independent  legal  counsel,  if  any, 
regarding  the  Federal  Injunction,  any 
impact  on  the  Funds,  and  this 
application, '  The  Applicants  will 


'The  t;omplainl  also  refers  to  general  practices 
regarding  the  relationship  between  the  Investment 
Banking  and  Research  Departments  It  is  possible 
that  one  or  more  current  or  former  officers  or 
employees  of  the  Applicants,  who  is  or  was 
involved  in  providing  advisory,  sub-advisory  or 
underwTitmg  services  to  the  Funds,  was  at  some 
time  an  officer  or  employee  of  the  Investment 
Banbng  or  Research  Departments, 

"•Lehman  states  that  it  acts  as  principal 
underwnter  to  certain  I'lTs  whose  portfolio 
securities  were  selected  by  an  unaffiliated  third 
party  depositor  based  on  information  published  by 
the  Research  Department 

LBAM  and  Lincoln  Capital  also  will  advise  the 
Boards  of  any  State  Iniunctions  that  are  issued 
With  respect  to  the  UTs  discussed  m  footnote  6. 
Lehman  states  that  it  has  provided  or  wall  provide 
written  notification  to  the  trustees  for  each  of  these 


provide  the  Boards  with  all  information 
concerning  the  Injunctions  and  this 
application  that  is  necessar\-  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws 

6.  Applicants  state  that  the  inability  to 

continue  providing  advison-  senices'to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders  .Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  emplovees  would  be 
severe.  The  .Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Lehman  and  certain 
affiliated  persons  of  Lehman  previously 
have  received  exemptions  under  section 
9(c)  as  the  result  of  conduct  that 
triggered  section  9(a)  as  described  in 
greater  detail  in  the  Application. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporarv'  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to,  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to,  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against.  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify- 
granting  a  temporary  exemption. 

Accordingly, 

It  Is  Hereby  Ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or.  if  earlier,  October 
31.2005. 


By  the  Commission, 
Marsarel  H,  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-27986  Filed  11-5-03;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26244;  812-12961] 

Merrill  Lynch  Investment  Managers. 
L.P.,  et  a!.:  Notice  of  Application  and 
Temporary  Order 

Oc  tuber  31.  2003, 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporar\-  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Incorporated 
("MLPF&S)  on  October  31,  2003.  by  the 
U.S.  District  Court  for  the  Southern 
District  of  New  York  (the  "Injunction"), 
until  the  Commission  takes  action  on  an 
application  for  a  permanent  order. 
Applicants  have  requested  a  permanent 
order 

APPLICANTS:  Merrill  Lynch  Investment 

Managers,  L,P,  ("MLIM"),  Fund  Asset 
Management,  L,P,  ("FAM  "),  Merrill 
Lynch  Investment  Managers 
International  Limited  ("MLIMIL"), 
Merrill  Lynch  Asset  Management  U.K. 
Limited  ("MLAM  UK").  Roszel 
Advisors,  LLC  ("Roszel,"  and  with 
MLIM,  FAM,  MLIMIL  and  MLAM  UK, 
the  "Advisers"),  MLPF&S  and  FAM 
Distributors,  Inc.  ("FAMD."  and  with 
MLPF&S.  the  "UndenA-riters  "),  KECALP 
Inc.  ("KECALP").  ML  Taurus,  Inc.       . 
("Taurus")  and  Merrill  Lynch  Ventures. 
LLC  ("Ventures  ")  (together,  the 
".■\pplicants").' 

RUNG  DATES:  The  application  was  filed 
on  April  J8,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  grajiting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 


Uris  and  their  indspendent  depositor  concerning 
the  Injunctions,  any  impact  on  the  UITs.  and  this 
Application  and  will  provnde  any  other  related 
information  that  may  be  requested  by  the  trustees 
or  independent  depositors. 


■'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  MLPF4S  is  or  hereafter  becomes 
an  affiliated  person  (included  in  the  term 
.Applicants! 
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by  5:30  p.m.  on  November  25.  2003.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Crmamission's  Secretary. 
ADDRESSES:  Secretarv.  Commission.  450 
Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Applicants,  c/o  Ierr\- 
Weiss,  Esq..  Merrill  Lynch  Investment 
Managers.  L.P..  800  Scudders  Mill  Road. 
Princeton.  NJ  08536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  R.  Ponchione,  Senior  Counsel,  or 
Todd  F.  Kuehl.  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Cnmpanv  Regulation) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0102 
(telephone:  202-942-8090). 

Applicants'  Representations 

1.  MLPF&S.  a  Delaware  corporation, 
is  a  leading  global  investment  banking 
firm.  Certain  Applicants  serve  as 
investment  adviser  or  sub-adviser  for 
one  or  more  registered  investment 
companies  ("Funds")  Certain 
Applicants  act  as  the  depositor  or 
principal  underwriter  for  Funds. ^ 

2.  On  October  31.  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Injunction 
against  MLPF&S  in  a  matter  brought  by 
the  Commission.  *  The  Commission 
alleged  in  the  complaint  ("Complaint") 
that  MLPF&S  violated  certain  Conduct 
Ruies  of  the  .National  Association  of 
Securities  [dealers  (  "NASD")  and  Rules 
of  the  New  York  Stock  Exchange 
("NYSE")  (the  NASD  Conduct  Rules 
and  NYSE  Rules  together,  the 
"Exchange  Rules")  by  engaging  in  acts 
and  practices  that  created  or  maintained 
inappropriate  influence  by  MLPF&S" 
investment  banking  business  (the 

"Investment  Banking  Department")  over 
the  research  analysts  in  MLPF&S' 
research  department  (the  "Research 


'  .\n\  registered  unit  investment  trust  ("UIT"')  or 
registered  fare  amount  certificate  company  for 
which  .Applicants  may  serve  as  principal 
underwTiter  or  depositor  are  also  included  in  the 
defined  term  Funds 

'  Securities  and  Exchange  Commission  v.  Merrill 
Lvnch.  Pierce.  Fenner  (r  Smith  Incorporated,  03  Civ. 
2941  (WHP)  (S.D.N.Y.,  filed  April  28,  2003)  (the 
"Action"). 


Department").  The  Injunction  enjoined 
MLPF&S  directly  or  through  its  officers, 
directors,  agents  and  employees,  from 
violating  the  specific  rules  cited  in  the 
Complaint.  Without  admitting  or 
denying  the  allegations  in  the 
Complaint.  MLPF&S  consented  to  the 
entry  of  the  Injunction  as  well  as  the 
payment  of  disgorgement  and  penalties 
and  other  equitable  relief. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "'affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Applicants  state  that 
MLPF&S  is  an  affiliated  person  of  each 
of  the  other  Applicants  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  further  state  that  the  entry  of 
the  Injunction  would  result  in 
Applicants  being  subject  to  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary'  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 


4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunction  did  not 
involve  activities  of  any  of  the 
Applicants  acting  in  the  capacity  of 
investment  adviser,  depositor,  or 
principal  underwriter  for  a  Fund. 
Applicants  state  that  none  of  their 
current  or  former  officers  or  employees 
who  are  engaged  in  the  provision  of 
investment  advisory  or  principal 
underwriting  services  was  involved  in 
the  conduct  that  forms  the  basis  of  the 
Injunction.  Applicants  state  that,  while 
the  Advisers  had  access  to  research 
reports  issued  by  the  Research 
Department,  the  fact  that  the  source  of 
a  particular  research  report  might  be 
MLPF&S  causes  it  to  receive  no  more 
weight  than  research  received  from 
other  sources  in  their  analysis  of  a 
particular  investment.^  Although  some 
of  the  Funds  held  securities  in  their 
portfolios  at  the  time  that  MLPF&S 
issued  research  reports  concerning  the 
issuers  of  such  securities,  as  far  as 
Applicants  are  aware,  none  of  the 
officers,  portfolio  managers,  or  anv  other 
investment  personnel  employed  by  the 
Advisers  has  any  knowledge  of  anv  non- 
public information  relating  to.  or  had 
any  involvement  in.  the  conduct 
underlying  the  Injunction.  In  addition, 
each  of  the  Advisers  has  adopted 
policies  regarding  information  barriers 
(the  "Policies")  designed  to  protect  the 
Advisers'  clients,  including  Fund 
shareholders,  from  any  conflict  of 
interest  that  may  arise  between  the 
Advisers'  portfolio  managers  and  other 
employees  of  Merrill  Lynch  &  Co..  Inc. 
("ML&Co.  ").''  The  Policies,  which  were 
in  effect  at  the  time  of  the  conduct 
described  in  the  Complaint,  restrict 
communications  between  portfolio 
managers  and  certain  other  employees 
of  ML&Co. 

5.  The  Applicants  have  distributed 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "'interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  of  the  Fund,  and  their 
independent  legal  counsel,  if  anv, 
regarding  the  Injunction,  any  impact  on 
the  Funds,  and  this  application. •^'  The 


■•  Applicant  state  that  thev  formerly  acted  as 
principal  underwriter  or  depositor  to  one  UIT 
whose  portfolio  selection  process  placed  special 
emphasis  on  equity  research  issued  by  the  Research 
Department 

-'  ML&Co.  is  a  holding  company  that ,  through  its 
subsidiaries  and  affiliates,  provides  investment, 
financing,  advisory,  insurance,  banking  and  related 
products  and  services  on  a  global  basis.  Each  of  the 
Applicants  is  a  direct  or  indirect  wholly  owned 
subsidiar)'  of  ML&Co 

5*  With  respect  to  the  lUT  discussed  in  footnote  4, 
Applitants  state  that  they  will  provide  v^itlen 
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Applicants  will  provide  the  Boards  with 
all  information  concerning  the 
Injunction  and  this  application  that  is 
necessar\-  for  the  Funds  to  fulfill  their 
disclosure  and  other  obligations  under 
the  federal  securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisor\'  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentiallv  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
sen-ices  to  the  Funds,  the  effect  on  their 
businesses  and  emplovees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Certain  affiliated 
persons  of  MLPF&S  previously  have 
received  exemptions  under  section  9(c) 
as  the  result  of  conduct  that  triggered 
section  9(a)  as  described  in  greater 
detail  in  the  application. 

Applicants'  Condition 

Applicants  agree  that  anv  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporan,-  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commissions  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against,  Applicants,  including  without 
limitation,  the  consideration  bv  the 
Commission  of  a  permanent  e.xemplion  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporar\-  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly. 

It  is  hereby  ordered,  pursuant  to 
section  9(c)  of  the  .Act.  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunction,  subject  to 
the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order. 

By  the  Commission. 
Jill  M.  Peterson, 

Assistant  Secretan,' 

[FR  Doc.  03-27985  Filed  11-5-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26236;  812-12964] 

Morgan  Stanley  Investment  Advisors 
Inc.,  et  al.;  Notice  of  Application  and 
Temporary  Order 

October  31.  2003. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 
action:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 


Summary  of  Application:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act,  with  respect  to  an  injunction 
entered  against  Morgan  Stanlev  &  Co. 
Incorporated  ( "MS&Co.")  on  October  31. 
2003  by  the  U.S.  District  Court  for  the 
Southern  District  of  New  York  (the 
"Federal  Injunction"),  until  the  earlier 
of  the  date  the  Commission  takes  action 
on  an  application  for  a  permanent  order, 
or  two  years  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

Applicants:  Morgan  Stanley 
Investment  Advisors  Inc..  Van  Kampen 
Asset  Management  Inc..  Morgan  Stanlev 
Investment  .Management  Inc  ,  Morgan 
Stanley  Investments  LP.  Van  Kampen 
Investment  Advisory  Corp.,  Van 
Kampen  Advisors  Inc.,  Morgan  Stanley 
Alternative  Investment  Partners  LP. 
Morgan  Stanley  AIP  GP  LP,  Morgan 
Stanley  Capital  Partners  III,  Inc.,  MSDVV 
Capital  Partners  IV,  Inc.,  Morgan 
Stanley  Global  Emerging  Markets,  Inc.. 
Morgan  Stanley  \'enture  Capital  II.  Inc  , 
Morgan  Stanley  Venture  Capital  III,  Inc., 
MSDVV  Venture  Partners  IV.  Inc..  MSVT 
2002,  Inc..  MSREF  II.  Inc  .  MSREF  III 
Inc.,  MSREF  IV,  LL.C,  .MSDW  Real 
Estate  Special  Situations  II  Manager, 
L,L.C.,  Van  Kampen  Funds  Inc.,  .Morgan 
Stanley  Distributors  Inc  .  MS&Co., 
Morgan  Stanley  Distribution,  Inc., 
Morgan  Stanley  DW  Inc.,  Morgan 
Stanley  Investment  Management 
Limited:  MSDW  OIP  investors,  Inc.; 
Morgan  Stanley  Investment 
Management  Company;  and  Morgan 
Stanley  Asset  &  Investment  Trust 
Management  Co,,  Limited  (together,  the 
"Applicants").! 

Filing  Dates:  The  application  was 
filed  on  April  28.  2003,  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 


reflected  in  this  notice.  Applicants  also 
have  agreed  to  file  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  ser\-ing 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
ser\'ice.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretar\',  Commission,  450 
Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Applicants,  c/o  A.  Thomas 
Smith,  Esq..  Morgan  Stanley.  1585 

Brnadwav,  New  YnA   \"S'  K)0;^6 

FOR  FURTHER  INFORMATION  CONTACT: 

Annette  M.  Capretta.  Branch  Chief,  at 
202-942-0687  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  IS  d  temporary  order  and  a 
summar>'  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0102  (telephone 
202-942-8090). 

Applicants'  Representations 

1.  Each  Applicant  is  d  direct  or 
indirect  subsidiary  of  Morgan  Stanley,  a 
Delaware  corporation.  Morgan  Stanley 
IS  a  publicly  held  global  financial 
services  company  that  provides 
investment,  financing,  advisory, 
insurance,  banking  and  related  products 
and  ser\'ices.  Certain  Applicants  ser\'e 
as  investment  adviser  or  subadviser  for 
one  or  more  registered  investment 
companies  ("Funds").  Certain 
Applicants  act  as  the  depositor  or 
principalunderwriter  for  Funds. ^ 

2.  On  October  31,  2003,  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  MS&Co.  in  a  matter 


notification  to  the  trustee  of  the  UlT  concerning  the 
Injunction,  any  impact  on  the  UIT,  and  this 
application,  and  will  provide  any  other  related 
information  that  may  be  requested  by  the  trustee. 


'  Apphcants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  anv  other 
company  of  which  MSiCo  is  or  hereafter  becomes 
an  affihated  person  (included  m  the  term 
Applicants). 


*  Any  registered  unit  investment  trusts  ("UTT")  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  serve  as  pnncipal 
underwriter  or  depositor  are  also  included  in  the 
defined  term  Funds 


I 
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brought  by  the  Commission.^  The 
Commission  alleged  in  the  complaint 
("Complaint")  that  MS&Co.  violated 
certain  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  ("NYSE")  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  by 
engaging  in  conduct  involving  conflicts 
of  interest  between  research  analysts  in 
MS&Co's  research  department 
("Research  Department")  and  MS&Co. 's 
investment  banking  business  (the 
"Investment  Banking  Department").  The 
Federal  Injunction  enjoined  MS&Co. 
directly  or  through  its  officers,  directors, 
agents  and  employees,  from  violating 
the  specific  rules  cited  in  the 
Complaint.  Without  admitting  or 
denying  the  allegations  in  the 
Complaint,  MS&Co.  consented  to  the 
entr\'  of  the  Federal  Injunction  as  well 
as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief, 
including  undertakings  by  MS&Co.  to 
adopt  and  implement  policies  and 
procedures  relating  to  certain  research 
activities.  Applicants  state  that  MS&Co. 
expects  to  enter  into  settlement 
agreements  relating  to  the  activities 
referred  to  in  the  Complaint  with  certain 
State  and  territorial  agencies  which  may 
result  in  an  injunction  by  a  court  of 
competent  jurisdiction  that  is  based  on 
the  same  conduct  and  the  same  facts  as 
the  Complaint  (each,  a  "State 
Injunction."  and,  together  with  the 
Federal  Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  Section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(aK2)  of  th«  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by. 


or  under  common  control  with,  the 
other  person.  Applicants  state  that 
MS&Co.  is  an  affiliated  person  of  each 
of  the  other  Applicants  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  further  state  that  the  entry  of 
the  Injunctions  would  result  in 
Applicants  being  subject  to  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary'  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser, 
subadviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  any  current  or 
former  employee  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisory,  sub-advisory  or 
underAVTiting  services  to  the  Funds 
advised  or  underwritten  by  Applicants.'' 
While  the  Applicants'  portfolio 
managers  had  access  to  research 
materials  issued  by  the  Research 
Department,  there  is  no  indication  that 
the  portfolio  managers  relied  on  such 
research  more  than  any  other  data  that 
would  have  been  considered  by.  the 
portfolio  managers  in  making 
investment  decisions  for  the  Funds, 
except  as  noted  in  the  application.^ 


'  Securities  and  Exchange  Commission  v.  Morgan 
Stanley  S-  Co  Incorporated.  03  Civ.  2948  (WHP) 
(S.D.N.Y.,  Bled  April  28.  2003). 


'  The  Complaint  refers  to  general  practices 
regarding  the  relationship  between  the  research  and 
investment  banking  departments  of  MS&Co.  It  is 
possible  that  one  or  more  current  or  former  officers 
or  employees  of  Applicants,  who  is  or  was  engaged 
in  the  provision  of  investment  advisor>'.  principal 
underwriter  or  depositor  services  to  the  Funds  was 
at  some  time  involved  in  investment  banking  or 
research  activities. 

'  Applicants  state  that  they  have  acted  as 
investment  adviser,  principal  underwriter,  or 


Although  some  of  the  Funds  held 
securities  in  their  portfolios  at  the  time 
that  MS&Co.  issued  research  reports 
concerning  the  issuers  of  such 
securities,  as  far  as  Applicants  are 
aware,  none  of  the  officers,  portfolio 
managers,  or  any  other  investment 
personnel  employed  by  the  Applicants 
made  any  investment  decisions  based 
on  any  non-public  information  relating 
to  the  conduct  underlying  the  Final 
Judgment.  In  addition,  Morgan  Stanley 
has  adopted  policies  regarding 
information  barriers  (the  "Policies"). 
The  Policies,  which  apply  to  each  of  the 
Applicants  and  which  were  in  effect  at 
the  time  of  the  conduct  described  in  the 
Complaint,  are  designed  to  separate  and 
maintain  information  barriers  between 
investment  management  operations  and 
certain  other  Morgan  Stanley 
businesses,  such  as  research  analysts. 

5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act.  of  the  Fund,  and  their 
independent  legal  counsel,  if  anv, 
regarding  the  Federal  Injunction,  any 
impact  on  the  Funds,  and  this 
application.''  The  Applicants  will 
provide  the  Boards  with  all  information 
concerning  the  Injunctions  and  this 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  Federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Certain  affiliated 
persons  of  MS&Co.  previously  have 
received  exemptions  under  section  9(c) 
as  the  result  of  conduct  that  triggered 


depositor  to  certain  Funds  whose  portfolio 
securities  were  selected  based  primarily  on  a  list  of 
recommended  securities  compiled  by  the  Research 
Department. 

^  Applicants  state  that  they  will  advise  the  Boards 
of  any  State  Injunctions  that  are  issued.  With 
respect  to  the  Funds  discussed  in  footnote  5  that  are 
LITTs,  Applicants  state  that  they  will  provide 
written  notification  to  the  trustee  for  each  of  these 
UITs  concerning  the  Final  Judgment,  any  impact  on 
the  UITs.  and  this  application,  and  will  provide  anv 
other  related  information  that  may  bo  requested  by 
the  trustee. 
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section  9(a)  as  described  in  greater 
detail  in  the  application. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to.  and  shall  not  limit 
the  Commission's  rights  in  dn>-  manner 
with  respect  to.  any  Commission 
investigation  of.  or  administrative 
proceedings  involving  or  against, 
Applicants,  including  without 
limitation,  the  consideration  bv  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary- 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessar\'  showing  to  justify' 
granting  a  temporary  exemption. 

Accordinglv, 

It  Is  Hereby  Ordered,  pursuant  to 
section  9(c)  of  the  Act.  that  the 
Applicants  are  granted  a  temporarv 
exemption  from  the  provisions  of 
section  9(aj.  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  dale  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or.  if  earlier.  October 
31,2005. 

By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-27990  Filed  11-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26238;  812-12965] 

U.S.  Bancorp  Piper  Jaftray  Inc..  et  al.; 
Notice  of  Application  and  Temporary 
Order 

October  31.  2003 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary-  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 


SUMMARY  OF  APPLICATION:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  U.S.  Bancorp  Piper 


Jaffray  Inc.  ("Piper")  on  October  31, 
2003  by  the  U.S.  District  Court  for  the 
Southern  District  of  New  York  (the 

Federal  Injunction"),  until  the  earlier 
of  the  date  the  Commission  takes  action 
on  an  application  for  a  permanent  order, 
or  two  years  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 

APPLICANTS:  Piper,  U.S.  Bancorp  Asset 

Management.  Inc.  and  Quasar 
Distributors,  LLC  (together,  the 
"Applicants").' 

RUNG  DATES:  The  application  was  filed 
on  April  28.  2003.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice.  Applicants  have 
also  agreed  to  file  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below) 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretarv  and  ser\'ing 
Applicants  with  a  copv  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
ser\'ice  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary'. 

ADDRESSES:  Secretary',  Commission,  450 

Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Applicants,  c/o  Joseph  D. 
Edmondson,  Jr.,  Folev  &  Lardner.  3000 
K  Street,  NW,  Suite  500,  Washington. 
DC  20007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stacy  L.  Fuller.  Senior  Counsel,  or 
Annette  M.  Capretta,  Branch  Chief,  at 
202-942-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  mav  be  obtained 
for  a  fee  at  the  Commissions  Public 
Reference  Branch.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0102  (telephone 
202-942-8090) 


Applicants'  Representations 

1.  Piper,  a  Delaware  corporation,  is  a 
full  senice  investment  banking  firm, 
engaged  in  securities  underwriting, 
sales  and  trading,  investment  banking, 
financial  advisory  services,  and 
investment  research  ser\'ices.  Certain 
Applicants  serve  as  investment  adviser 
or  subadviser  for  one  or  more  registered 
investment  companies  ("Funds"). 
Certain  Applicants  act  as  the  depositor 
or  principal  underwriter  for  Funds. 

2.  On  October  31,  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  Piper  in  a  matter 
brought  by  the  Commission.-  The 
Commission  alleged  in  the  complaint 
("Complaint")  that  Piper  violated 
section  17(b)  of  the  Securities  Act  of 
1933  ("Securities  Act"),  certain  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers  ("NASD")  and  Rules 
of  the  New  York  Stock  Exchange 
("NYSE")  (the  NASD  Conduct  Rules 
and  NYSE  Rules  together,  the 
"Exchange  Rules")  by  engaging  in  acts 
and  practices  that  created  or  maintained 
inappropriate  influence  by  Piper's 
investment  banking  business  (the 
"Investment  Banking  Department")  over 
the  research  analysts  in  Piper's  research 
department  (the  "Research 
Department  ").  The  Federal  Injunction 
enjoined  Piper  directly  or  through  its 
officers,  directors,  agents  and 
employees,  from  violating  section  17(b) 
of  the  Securities  Act  and  the  specific 
rules  cited  in  the  Complaint.  Without 
admitting  or  denying  the  allegations  in 
the  Complaint.  Piper  consented  to  the 
entry  of  the  Federal  Injunction  as  well 

as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief, 
including  undertakings  by  Piper  to 
adopt  and  implement  policies  and 
procedures  relating  to  certain  research 
activities.  Applicants  state  that  Piper 
expects  to  enter  into  settlement 
agreements  relating  to  the  activities 
referred  to  in  the  Complaint  with  certain 
state  and  territorial  agencies  which  may 
result  in  an  injunction  by  a  court  of 
competent  jurisdiction  that  is  based  on 
the  same  conduct  and  the  same  facts  as 
the  Complaint  (each,  a  "State 
Injunction."  and.  together  with  the 
Federal  Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
.Applicants  under  section  9(a)  resulting 
from  the  Injunctions. 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  Piper  is  or  hereafter  becomes  an 
affiliated  person  (included  in  the  term  Applicants) 


'  Securities  and  Exchange  Commission  v.  U.S. 
Bancorp  Piper  Jaffray  Inc..  03  CV  2942  (WHPl 
(S.D.N  V  .  filed  April  28,  2003). 
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Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust  ("UIT")  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2]  applicable  to  a  company,  any 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Section  2(a)(3)  of  the  Act 
defines  "affiliated  person"  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with,  the  other  person. 
Applicants  state  that  Piper  is  an 
affiliated  person  of  each  of  the  other 
Applicants  within  the  meaning  of 
section  2(a)(3)  of  the  Act.  Applicants 
further  state  that  the  entry  of  the 
Injunctions  would  result  in  Applicants 
being  subject  to  the  disqualification 
provisions  of  section  9(a)  of  the  Act. 

2  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  e.xemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser, 
depositor  or  principal  underwriter  for  a 
Fund.  Applicants  state  that  the 
Complaint  did  not  expressly  reference 
the  conduct  of  any  current  or  former 
employee  of  any  of  the  Applicants,' 


who  is  or  was  involved  in  providing 
advisory,  sub-advisory  or  underwTiting 
services  to  the  Funds  advised  or 
underwritten  by  Applicants.*  While  the 
Applicants'  portfolio  managers  had 
access  to  research  reports  issued  by  the 
Research  Department,  there  is  no 
indication  that  the  portfolio  managers 
relied  on  these  research  reports  more 
than  any  other  data  that  would  have 
been  considered  by  the  portfolio 
managers  in  making  investment 
decisions  for  the  Funds.  Although  some 
of  the  Funds  held  securities  in  their 
portfolios  at  the  time  that  Piper  issued 
research  reports  concerning  the  issuers 
of  such  securities,  as  far  as  Applicants 
are  aware,  none  of  the  officers,  portfolio 
managers,  or  any  other  investment 
personnel  employed  by  the  Applicants 
made  any  investment  decisions  based 
on  any  non-public  information  relating 
to  the  conduct  underlying  the  Final 
Judgment.  In  addition.  Piper  and 
USBAM  have  policies  and  procedures, 
which  were  in  effect  at  the  time  of  the 
conduct  described  in  the  Complaint, 
which  prohibit  (a)  prepublication 
disclosure  of  research  opinions,  (b) 
disclosure  of  certain  information 
concerning  investment  banking 
transactions  prior  to  public 
aimouncement,  and  (c)  trading  based  on 
material  non-public  information.  Each 
of  the  Applicants  that  serve  as  an 
investment  adviser  or  sub-adviser  to  the 
Funds  also  has  adopted  policies 
regarding  information  barriers  (the 
"Policies')  designed  to  protect  the 
Funds  from  any  conflict  of  interest  that 
may  arise  between  portfolio  managers 
and  other  employees  of  Piper.  The 
Policies  restrict  communications 
between  portfolio  managers  and  certain 
employees  of  Piper. 

5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  of  the  Fund,  and  their 
independent  legal  counsel,  if  any. 
regarding  the  Federal  Injunction,  any 
impact  on  the  Funds,  and  this 


'  Applicants  state  that  the  former  head  of  the 
Research  Department  whose  activities  are  generally 


referred  to  in  the  Complaint  is  now  the  chief 
executive  officer  of  USBAM 

'  The  Complaint  refers  to  general  practices 
regarding  the  relationship  between  the  Investment 
Banking  and  Research  Departments.  It  is  possible 
that  one  or  more  current  or  former  officers  of 
USBAM  or  Quasar,  other  than  the  individual 
discussed  in  footnote  3,  who  is  or  was  involved  in 
providing  advisory,  subadvisory  or  underwriting 
services  to  the  Funds  was  at  some  time  an  officer 
or  employee  of  the  Investment  Banking  or  Research 
Department 


application.^  The  Applicants  will 
provide  the  Boards  w-ith  all  information 
concerning  the  Injunctions  and  this 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Applicants  state  that 
no  Applicant  has  previously  applied  for 
an  exemption  pursuant  to  section  9(c)  of 
the  Act. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of. 
or  administrative  proceedings  involving  or 
against,  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly, 

It  Is  Hereby  Ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  the  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or,  if  earlier  October 
31,2005. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-27989  Filed  11-5-03.  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26245;  812-12963] 

UBS  Securities  L.L.C..  et  a!.:  Notice  of 
Application  and  Temporary  Order 

October  31.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9[c)  of  the  Investment  Companv 
Actof  1940f'Act"). 


SUMMARY  OF  APPLICATION:  Applicants 

have  received  a  temporarv  order 
exempting  them  from  section  9(a)  of  the 
Act.  with  respect  to  an  injunction 
entered  against  UBS  Securities  L.L.C.  (f/ 
k/a  UBS  Warburg  L.L.C.)  ("UBS 
Securities")  on  October  31.  2003  by  the 
U.S.  District  Court  for  the  Southern 
District  of  Neu-  York  (the  "Federal 
Injunction"),  until  the  earlier  of  the  date 
the  Commission  takes  action  on  an 
application  for  a  permanent  order,  or 
two  years  from  the  date  of  the  Federal 
Injunction.  Applicants  have  requested  a 
permanent  order. 
APPLICANTS:  UBS  Securities;  UBS 
Financial  Services  Inc.:  UBS  Fund 
Advisor.  L.L.C,  UBS  Aspen 
Management,  L.L.C,  UBS  Willow 
Management.  L.L.C.  UBS  Eucalyptus 
Management,  L.L.C,  UBS  Tamarack 
Management,  L.L.C,  UBS  luniper 
Management.  L.L.C,  UBS  Redwood/ 
Sequoia  Management,  L.L.C.  ("UBSFS 
Entities  •):  UBS  Global  Asset 
Management  (NY)  Inc..  UBS  Global 
Asset  Management  (US)  Inc:.,  UBS 
Global  Asset  Management  (Americas) 
Inc.  ("American  Global  AM  Entities"); 
DSI  International;  UBS  Global  Asset 
Management  International  Ltd.;  GAM 
International  Management  Ltd.;  GAM 
(USA).  Inc.;  and  GAM  Services.  Inc. 
(together,  the  "Applicants").' 
RUNG  DATES:  The  application  was  filed 
on  April  28,  2003.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice.  Applicants  also  have  agreed  to 
file  amendments  to  the  application 
reflecting  the  issuance  of  each  State 
Injunction  U^  defined  below). 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 


Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  25,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  vn-iter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  mav  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretarv.  Commission.  450 
Fifth  Street,  N^V.,  Washington.  DC 
20549-0609.  Applicants:  UBS 
Securities,  299  Park  Avenue,  New  York, 
NY  10171;  UBS  Financial  Services  Inc., 
1285  Avenue  of  the  Americas.  New 
York.  NY  10019;  UBSFS  Entities.  1285 
Avenue  of  the  Americas,  New  York.  NY 
10019;  American  Global  AM  Entities,  51 
West  52nd  Street,  New  York,  NY  10019; 
DSI  International,  3001  Merritt  7,  Suite 
201,  Norwalk,  CT  06851;  UBS  Global 
Asset  Management  International,  Ltd., 
21  Lombard  Street,  London  EC3V  9AH. 
United  Kingdom;  GAM  International 
Management  Ltd..  12  St.  James's  Place. 
London  SWlA  INX,  United  Kingdom; 
GAM  (USA)  Inc.  and  GAM  Services. 
Inc..  135  East  57th  Street,  New  York.  NY 
10022. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 

Kim  Gilmer.  Semor  Counsel,  at  (202) 
942-0528.  or  Annette  Capretta.  Branch 
Chief,  at  202-942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  tempor<iry  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0102  (telephone 
202-942-8090). 

.Applicants'  Representations 

1.  UBS  Securities,  a  Delaware  limited 
liability  company,  is  a  full  service 
investment  banking  firm,  engaged  in 
securities  underwTiting,  sales  and 
trading,  investment  banking,  financial 
advisory  services,  and  investment 
research  services.  Certain  Applicants 
serve  as  investment  adviser  or  sub- 
adviser  for  one  or  more  registered 
investment  companies  ("Funds"). 
Certain  Applicants  act  as  the  principal 
underwriter  for  Funds. ^ 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  UBS  Securities  is  or  hereafter 
becomes  an  affiliated  person  (included  in  the  terra 
Applicants). 


-  Any  registered  unit  investment  trusts  ("Un"')  or 
registered  face  amount  certificate  company  for 
which  Applicants  may  serve  as  principal 
underwriter  or  depositor  are  also  included  in  the 
defined  term  Funds 


2.  On  October  31,  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  the  Federal 
Injunction  against  UBS  Securities  in  a 
matter  brought  by  the  Commission.^  The 
Commission  alleged  in  the  complaint 
("Complaint")  that  UBS  Securities 
violated  section  17(b)  of  the  Securities 
Act  of  1933  (the  "Securities  Act"),  and 
certain  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD")  and  Rules  of  the  New  York 
Stock  Exchange  ("NYSE")  (the  NASD 
Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  by 
engaging  in  acts  and  practices  that 
created  or  maintained  inappropriate 
influence  by  UBS  Securities'  investment 
banking  business  over  the  research 
analysts  in  UBS  Securities'  research 
department.  The  Federal  Injunction 
enjoined  UBS  Securities  directly  or 
through  its  officers,  directors,  agents 
and  employees,  from  violating  section 
1 7(b)  of  the  Securities  Act  and  the 
Exchange  Rules  cited  in  the  Complaint. 
Without  admitting  or  denying  the 
allegations  in  the  Complaint.  UBS 
Securities  consented  to  the  entry  of  the 
Federal  Injunction  as  well  as  the 
payment  of  disgorgement  and  penalties 
and  other  equitable  relief,  including 
undertakings  by  UBS  Securities  to  adopt 
and  implement  policies  and  procedures 
relating  to  certain  research  activities. 
Applicants  state  that  UBS  Securities 
expects  to  enter  into  settlement 
agreements  relating  to  the  activities 
referred  to  in  the  Complaint  with  certain 
state  and  territorial  agencies  which  may 
resuh  in  an  injunction  by  a  court  of 
competent  jurisdiction  that  is  based  on 
the  same  conduct  and  the  same  facts  as 
the  Complaint  (each,  a  "State 
Injunction,"  and.  together  with  the 
Federal  Injunction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  Section  9(a)  resulting 
from  the  Injunctions. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UIT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 


J  Securities  and  Exchange  Commission  v.  UBS 
Warburg.  LLC.,  03  CV  2943  (WHP)  (S.D.N.Y.,  filed 
April  28,  2003). 
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prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affdiated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person  Applicants  state  that  UBS 
Securities  is  an  affiliated  person  of  each 
of  the  other  Applicants  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  further  state  that  the  entr\'  of 
the  Injunctions  would  result  in 
Applicants  being  subject  to  the 
disqualification  provisions  of  section 
9(a)  of  the  Act 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisiona.  as  applied  to  Applicants,  are 
unduly  or  disproportionately  severe  or 
that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  seeking  a  temporary  and  permanent 
order  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  of  the  Act. 

3  Applicants  believe  they  meet  the 
standard  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
dispropnrtionatelv  severe  and  that  the 
conduct  of  .Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  the  conduct 
giving  rise  to  the  Injunctions  did  not 
involve  any  of  the  Applicants  acting  in 
the  capacity  of  investment  adviser,  sub- 
adviser,  depositor,  or  principal 
underwriter  for  a  Fund.  Applicants  state 
that  the  Complaint  did  not  expressly 
reference  the  conduct  of  any  current  or 
former  or  employee  of  any  of  the 
Applicants  who  is  or  was  involved  in 
providing  advisory,  sub-advisory  or 
underwriting  services  to  the  Funds 
advised  or  underwTitten  by  Applicants."* 
While  the  Applicants'  portfolio 
managers  had  access  to  research  reports 
prepared  by  UBS  Securities  employees, 
there  is  no  indication  that  the  portfolio 
managers  relied  on  these  research 


reports  more  than  any  other  data  that 
would  have  been  considered  by  the 
portfolio  managers  in  making 
investment  decisions  for  the  Funds, 
except  as  noted  in  the  application."^ 
Although  some  of  the  Funds  held 
securities  in  their  portfolios  at  the  time 
that  UBS  Securities  (or  its  predecessor) 
issued  research  reports  concerning  the 
issuers  of  such  securities,  as  far  as 
Applicants  are  aware,  none  of  the 
officers,  portfolio  managers,  or  any  other 
investment  personnel  employed  by  the 
Applicants  made  any  investment 
decisions  based  on  any  non-public 
information  relating  to  the  conduct 
underlying  the  Final  Judgment.  In 
addition,  each  of  the  Applicants  that 
serve  as  an  investment  adviser  or  sub- 
adviser  to  Funds  has  adopted  policies 
regarding^nformation  barriers  (the 
"Policies")  designed  to  protect  the 
Funds  from  any  conflict  of  interest  that 
may  arise  between  portfolio  managers 
and  other  employees  of  UBS  Securities. 
The  Policies,  which  were  in  effect  at  the 
time  of  the  conduct  described  in  the 
Complaint,  restrict  communications 
between  portfolio  managers  and  certain 
other  employees  of  UBS  Securities. 

5.  The  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  board  of  directors  or  trustees  of 
each  Fund  (each,  a  "Board"),  including 
the  directors  or  trustees  who  are  not 
■'interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  of  the  Fund, 
and  their  independent  legal  counsel,  if 
any,  regarding  the  Federal  Injunction, 
any  impact  on  the  Funds,  and  this 
application. *■•  The  Applicants  will 
provide  the  Boards  with  all  information 
concerning  the  Injunctions  and  this 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Funds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  Certain  affiliated  persons  of  UBS 
Securities  previously  have  received 
exemptions  under  section  9(c)  as  the 
result  of  conduct  that  triggered  section 


^  The  complaint  also  refers  to  general  practices 
regarding  invostmaiit  banking  and  research 
activities  It  is  possible  that  one  or  more  current  or 
former  officers  or  employees  of  an  Applicant,  who 
is  or  was  involved  in  providing  advisory,  sub- 
advisorv  or  underwriting  services  to  the  Funds,  was 
at  some  time  involved  in  investment  banking  or 
research  activities. 


''  .Applicants  state  that  they  acted  as  investment 
adviser,  principal  underwriter,  or  depositor  to  a 
Fund  whose  portfolio  securities  were  selected  based 
primarily  on  a  list  of  recommended  securities 
compiled  bf  USB  Securities. 

•*  Applicatts  will  advise  the  Boards  of  any  State 
Injunctions  that  are  entered. 


9(a)  as  described  in  greater  detail  in  the 
application. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to.  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to.  any  Commission  investigation  of. 
or  administrative  proceedings  involving  or 
against.  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9ta)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  under 
the  Act  in  connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly. 

/( is  hereby  ordered,  piu-suant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Injunctions,  subject 
to  die  condition  in  the  application,  until 
the  date  the  Commission  takes  final 
action  on  their  application  for  a 
permanent  order  or.  if  earlier,  October 
31, 2005. 

By  the  Commission. 
Jill  Peterson, 

Assistant  Secretary. 

[FR  Doc.  0.3-27983  Filed  11-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26235] 

Notice  of  Applications  for 
Deregistration  under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

Qctober  31.  2003, 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  October. 
2003.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St..  NW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
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copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  24,  2003.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  b\ 
writing  to  the  Secretarv.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564.  SEC, 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0504. 

Vega  Capital  Corporation  [File  No.  811- 
2508] 

Summon-:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Pursuant  to  an 
order  of  the  United  Stales  District  Court 
for  the  Southern  District  of  New  York 
(the  "Court  ")  dated  February  24,  2000. 
the  Court  appointed  the  U.S.  Small 
Business  Administration  as  receiver  of 
applicant.  The  order  instructed  the 
receiver  to  assume  and  control  the 
operation  of  applicant  and  wind-up 
applicant's  business.  ,\n  order  relating 
to  the  winding-up  of  the  receivership 
was  entered  by  the  Court  on  September 
29.  2003.  Applicant's  liabilities  are 
greater  than  its  assets,  therefore  no 
liquidating  distribution  was  made  to  its 
shareholders.  Expenses  of  S8.955 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  August  26,  2003  and  amended 
on  October  24.  2003. 

Applicant's  Address:  U.S.  Small 
Business  Administration.  Receiver  for 
Vega  Capital  Corporation.  666  Eleventh 
St.,  NW..  Suite  200,  Washington.  DC 
20001. 

ARK  Funds  |File  No,  811-73101 

Suntman-:  .Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  companv.  On  August  15, 
2003  and  .August  22.  2003.  applicant 
transferred  its  assets  to  corresponding 
series  of  MTB  Group  of  Funds  (formeriv 
Vision  Group  of  Funds),  based  on  net 
asset  value.  Expenses  of  SU30.000 
incurred  in  connection  with  the 
reorganization  were  paid  bv  M&T  Bank, 
applicant's  custodian. 

Filing  Dates:  The  application  was 
filed  on  September  26.  2003.  and 
amended  on  October  22.  2003. 


Applicant's  Address:  25  South 
Charles  St.,  Baltimore,  MD  21201. 

Scioto  Investment  Companv  [File  No. 
811-2670] 

Summary:  Applicant,  a  closed-end 

investment  companv.  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering.  Applicant  will 
continue  to  operate  as  a  management 
investment  company  in  reliance  on 
section  3(c)(1)  of  the  Act. 

Filing  Dates:  The  application  was 
filed  on  October  2.  2003.  and  amended 
on  October  23.  2003. 

Applicant  s  Address:  4561  Lanes  End 
St.,  Columbus,  OH  43220-^254. 

The  Italy  Fund  Inc.  [File  No.  811-^517] 

Summar}':  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  24, 
2003.  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  has  placed 
the  unclaimed  assets  of  its  former 
shareholders  who  have  not  yet 
surrendered  their  share  certificates  with 
PFPC  Global  Fund  Services.  Any 
unclaimed  assets  remaining  at  the  end 
of  three  years  will  be  presumed 
abandoned  and  will  escheat  to  the 
appropriate  jurisdiction  in  accordance 
with  relevant  New  York  and  Maryland 
state  law.  Expenses  of  $130,500 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  July  24,  2003,  and  amended  on 
October  21,  2003. 

Applicant's  Address:  125  Broad  St., 
New  York.  NY  10004. 

Pioneer  Large  Cap  Value  Fund  [File  No. 
811-9875] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  24. 
2003.  applicant  made  a  hquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $4,000 
incurred  in  connection  with,  the 
liquidation  were  paid  by  Pioneer 
Investment  Management.  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  October  1.  2003. 

Applicant's  Address:  60  State  St., 
Boston.  MA  02109 

Davis  International  Series.  Inc,  [File 
No,  811^870) 

Summon-  .Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  18,  2003, 


applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $3,120 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 
Filing  Dates:  The  application  was 
filed  on  August  20.  2003.  and  amended 
on  October  14.  2003. 

Applicants  Address:  2949  East  Elvira 
Rd..  Suite  101,  Tucson.  AZ  85706. 

Pioneer  Small  Cap  Growth  Fund  (File 
.No.  811-21106] 

Pioneer  .Aggressive  Growth  Fund  [File 
No.  811-21107] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Applicants 
have  never  made  a  public  offering  of 
their  securities  and  do  not  propose  to 
make  a  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Date:  The  applications  were 
filed  on  September  12,  2003. 

Applicants  Address:  60  State  St.. 
Boston,  MA  02109. 

Quintara  Funds  [File  No.  811-11)563] 

Summan-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  25, 
2003.  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $530 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  October  8.  2003. 

Applicant's  Address:  615  E.  Michigan 
St.,  Milwaukee,  Wl  53202, 

Trust  for  Investment  Managers  [File  No. 

811-9393] 

Summanr  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  28.  2002, 
applicant  transferred  its  assets  to  Gilford 
Oak  wood  Equity  Fund,  a  series  of 
Advisors  Series  Trust,  based  on  net 
asset  value.  Expenses  of  $96,047 
incurred  in  connection  with  the 
reorganization  were  paid  bv  U.S. 
Bancorp  Fund  Ser%'ices,  LLC, 
applicant's  administrator. 

Filing  Dates:  The  application  was 
filed  on  July  10.  2003,  and  amended  on 
October  2,  2003. 

Applicant  s  Address-  615  East 
Michigan  St..  Milwaukee.  Wl  53202. 
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Asset  Allocation  Portfolio  (File  No. 
811-6646] 

Growth  Stock  Portfolio  [File  No.  811- 
6647] 

Bond  Portfolio  (File  No.  811-6648) 

Utilities  Portfolio  (File  No.  811-9028] 

The  Growth  Portfolio  [File  No.  811- 
9829] 

The  Aggressive  Growth  Portfolio  (File 
No. 811-9831] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  April  11, 
2003.  each  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  less  than 
S25  were  incurred  by  each  applicant  in 
connection  with  the  liquidations. 

Filing  Datp:  The  applications  were 
filed  on  .September  22,  2003. 

Applicants'  Address:  6125  Memorial 
Dr..  Dublin.  OH  43017. 

For  the  Commission,  by  the  Division  of 
Invaslment  Management,  pursuant  to 

delegated  authority. 

Jill  M.  Peterson, 

Assistant  Secretary. 

fFR  Doi    n,1-27qqi  Filed  11-5-03;  8:45  am) 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Federal  Register 
Citation  of  Previous  Announcement: 
[68  FR  62333,  Novemtier  3,  2003] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington.  DC: 

ANNOUNCEMENT  OF  ADDITIONAL  MEETING: 

.additional  Meeting. 

An  additional  Closed  Meeting  will  be 
held  on  Tuesday,  November  4.  2803  at 
11:30  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  aii  interest  in 
the  matters  may  also  be  present. 

Commissioner  Atkins,  as  dutv  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (5),  (7),  and  (8)  and  17 
CFR  200.402(a)  (5).  (7),  and  (8).  permit 
consideration  of  the  scheduled  matters 
at  the  Closed  Meeting. 

Commissioner  Atkins,  as  dutv  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 


The  subject  matter  of  the  Closed 
Meeting  to  be  held  on  Tuesday, 
November  4,  2003  will  be:  Regulatory 
matter  bearing  enforcement 
implications;  and  Report  of 
investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  November  3,  2003. 
lonathan  G.  Katz, 
Secretary- 
[FR  Doc.  03-28019  Filed  11-3-03;  4;37  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  November 
10,2003: 

A  Closed  Meeting  will  be  held  on 
Thursday,  November  13,  2003  at  2:15 
p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 
'  The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  9(B)  and  (10)  and 
17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10).  perm't  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

Commissioner  Goldschmid,  as  duty 
officer,  voted  to  consider  tlie  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
November  13,  2003  will  be: 
Formal  orders  of  investigation; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
Institution  and  settlement  of  injunctive 

actions. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at 
(202)  942-7070. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 


scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  4.  2003. 
Jonathan  G.  Katz, 

Secretarv. 

[FRDoc.  03-28146  Filed  11^-03,  3:57  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  34-48730;  File  No.  PCAOB- 
2003-05] 

Public  Company  Accounting  Oversight 
Board;  Order  Approving  Proposed 
Rules  Relating  to  Compliance  With 
Auditing  and  Related  Professional 
Practice  Standards  and  Advisory 
Groups 

October  31.  2003. 

I.  Introduction 

On  fuly  14,  2003.  the  Public  Company 
Accounting  Oversight  Board  (the 
"Board"  or  the  "PCAOB ")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "Commission")  proposed  rules 
PCAOB-2003-05  pursuant  to  Sections 
101,  103  and  107  of  the  Sarbanes-Oxley 
Act  of  2002  (the  "Act")  • ,  relating  to 
compliance  with  auditing  and  related 
professional  practice  standards  and  to 
advisory  groups.  Notice  of  the  proposed 
rules  was  published  in  the  Federal 
Register  on  September  26.  2003.^  The 
Comrrission  received  two  comment 
letters.  For  the  reasons  discussed  below, 
the  Commission  is  granting  approval  of 
the  proposed  rules. 

II.  Description 

Section  103  of  the  Act  directs  the 
PCAOB  to  establish  auditing  and  related 
attestation  standards,  quality  control 
standards,  and  ethics  standards  to  be 
used  by  registered  public  accounting 
firms  in  the  preparation  and  issuance  of 
audit  reports  as  required  by  the  Act  or 
the  rules  of  the  Commission.  Section 
103  also  gives  the  PCAOB  authority  to 
convene  advisory  groups  to  assist  the 
Board  in  its  establishment  of  auditing 
and  related  professional  practice 
standards. 

In  furtherance  of  these  provisions,  the 
PCAOB  proposed  rules  to  define  the 
term  "auditing  and  related  professional 
practice  standards"  ("Standards")  to 
mean  the  standards  established  or 


M5Li.se  720\.  etseq 

2  Release  No   34-^8511  (September  22.  2003);  68 
FR  55667  (September  26,  2003) 
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adopted  by  the  Board  under  Section 
103(a)  of  the  Act.  Also,  while  implicit 
in  the  Act.  the  Board's  proposed  rules 
codify  the  requirement  that  all 
registered  public  accounting  firms  must 
comply  with  the  Board's  Standards. 
Pursuant  to  its  authority  to  convene 
advisor>-  groups  and  in  order  to  obtain 
the  advice  of  a  broad  range  of  experts, 
the  Boards  proposed  rules  also  provide 
general  guidelines  for  the  creation  of 
advisoPt'  groups. 

The  PCAOB  adopted  the  proposed 
rules  on  [une  30.  2003  and  filed  them 
with  the  Commission's  Office  of  the 
Secretary  on  [ulv  14.  2003,  Pursuant  to 
the  requirements  of  Section  107(b)  of 
the  Act  and  Section  19(b)  of  the 
Securities  E.xchange  Act  of  1934  (the 
"Exchange  Act"),  the  Commission 
^  published  the  proposed  rules  for  public 
comment  on  September  26.  2003. 

The  PCAOB's  proposed  rules  include 
two  rules  (PCAOB  Rules  3100  and  3700) 
and  a  definition  that  would  appear  m 
Rule  1001,  Proposed  PCAOB  Rule 
1001(a)(viii)  defines  "auditing  and 
related  professional  practice  standards" 
as  the  auditing  standards,  related 
attestation  standards,  quality  control 
standards,  ethical  standards,  and 
independence  standards  (including  any 
rules  implementing  Title  II  of  the  Act). 
and  any  other  professional  standards, 
that  are  established  or  adopted  by  the 
Board  under  Section  103  of  the  Act. 
Proposed  Rule  3100  codifies  the 
obligation  of  registered  public 
accounting  firms  to  comply  with  the 
Standards.  While  this  obligation  is 
implicit  in  Section  103(a)(1)  of  the  Act, 
adoption  of  Rule  3100  would  mean  that 
any  registered  public  accounting  firm  or 
person  associated  with  such  a  firm  that 
fails  to  adhere  to  applicable  Standards 
could  be  the  subject  of  a  Board 
disciplinary  proceeding.  Proposed  Rule 
3700  establishes  guidelines  for  the 
formation,  composition,  and  other  basic 
matters  concerning  advisor>-  groups  that 
will  participate  in  the  standards-setting 
process.  Rule  3700  also  provides  that 
the  Board  may  establish  ad  hoc  task 
forces,  the  members  of  which  do  not 
necessarily  have  to  be  members  of  an 
established  advisorv  group. 

III.  Discussion 

In  a  comment  letter  dated  October  17, 
2003,  the  National  Association  of  State 
Boards  of  Accountancy  ("NASBA  "1 
urged  that  the  PCAOB',  in  its  future 
rulemaking  and  oversight  of  public 
accounting  firms,  emphasize  the 
importance  of  compliance  with  state 
regulatory  requirements.  As  noted  in  the 


Commission's  July  16.  2003  order  ^ 
approving  the  PCAOB's  rules  for 
registration  of  public  accounting  firms. 
we  appreciate  NASBA's  efforts  to  work 
with  the  PCAOB  on  auditor  regulation 
and  oversight,  and  we  believe  that  both 
the  PCAOB  and  state  regulatory  bodies 
will  benefit  from  continued  close 
cooperation.  The  second  comment 
letter,  from  the  accounting  firm  of 
Deloitte  &  Touche  (October  17,  2003). 
contained  suggestions  for  greater 
openness  in  the  activities  of  the 
PCAOB's  standing  advisor\-  group,  and 
requested  more  notice  of  Board 
meetings,  advisory  group  meetings  and 
public  roundtables.  The  comments  in 
this  letter  also  did  not  appear  to  warrant 
changes  in  the  proposed  rules. 

Section  103  of  the  Act  directs  the 
PCAOB  to  establish  auditing  and  related 
professional  practice  standards  and 
empowers  the  PCAOB  to  convene 
advisor)  groups  to  assist  it  in  fulfilling 
Its  standards-setting  responsibilities. 
The  proposed  rules  will  facilitate  the 
Board's  exercise  of  its  standards-setting 
authority  and  establish  guidelines  for 
the  Board's  use  of  advisory  groups  in 
connection  with  its  standards-setting 
activities. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rules  are  consistent  with  the 
requirements  of  the  Act  and  the 
securities  laws  and  are  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors. 

It  is  therefore  ordered,  pursuant  to 
Section  107  of  the  Act  and  Section 
19(b)(2)  of  the  Exchange  Act,  that  the 
proposed  rules  (File  No.  PCAOB-2003- 
05)  be  and  hereby  are  approved. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary^ 
[FR  Doc  03-27992  Filed  11-5-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-4«722:  File  No.  SR-PCX- 
2003-31] 

Self-Regulatory  Organizations:  Order 
Granting  Approval  to  a  Proposed  Rule 
Change  and  Amendments  No.  1  and  2 
Thereto  by  the  Pacific  Exchange.  Inc. 
Making  Housekeeping  Changes  to  its 
Options  Trading  Rules 

October  31,  20U3 

On  July  8,  2003,  the  Pacific  Exchange, 
Inc.  ("PCX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-^  thereunder,-'  a  proposed  rule 
change  to  amend  its  rules  to  clarify 
existing  provisions,  eliminate 
superfluous  provisions,  re-number  rules 
where  appropriate,  and  to  otherwise 
update  its  rules.  On  September  10,  2003, 
the  PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change."' 

Tne  proposed  rule  change  and 
Amendment  No,  1  were  published  for 
comment  in  the  Federal  Register  on 
September  29,  2003,^  The  Commission 
received  no  comments  on  the  proposal. 
On  September  24.  2003,  the  PCX  filed 
Amendment  No.  2  to  the  proposed  rule 
change.'' 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange'^  and,  m  particular, 
the  requirements  of  Section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)(5)  of  the  Act «  because 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 


'Release  No  34-48180  (July  10.  2003);  68  FR 
43244  (July  21.  2CX)3)  Technical  corrections  in 
Release  No.  34-48180A  (July  22.  2003);  68  FR 
44370  Ouly  28,  2003). 


M5U,S,C.  78sfb)(]), 

M7CFR240.19b-4. 

3  Amendment  No,  1  replaced  the  PCX's  original 
Rule  19b-4  filing  in  its  entirety. 

*  See  Securities  Exchange  Act  Release  No.  4C522 
(September  23,  2003),  68  FR  56029, 

^  See  letter  from  Tania  J,  Cho,  Staff  Attorney, 
ReguJatorA-  Policy,  PCX,  to  Nancy  J,  Sanow, 
Assistan;  Director,  Division  of  Market  Regulation, 
CominiSb.ion,  dated  September  23,  2003 
(Amendment  No.  2  ")  In  Amendment  No,  2,  PCX 
made  a  technical  correction  to  its  rule  text  Because 
this  is  a  technical  amendment,  it  is  not  subject  to 
notice  and  comment. 

^  In  approving  this  proposed  rule  change,  as 
amended,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation  15 
use.  78c(f) 

M5U.S.C.  78f. 

•15U.S.C.  78flb)(5). 
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trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  finds 
that  the  proposed  rule  change,  as 
amended,  is  also  consistent  with 
Section  6(b)(6)  of  the  Act."*  which 
requires  that  members  and  persons 
associated  with  members  be 
appropriately  disciplined  for  violations 
of  Exchange  rules. '" 

The  Commission  believes  that  the 
housekeeping  changes  proposed  by  the 
Exchange  to  PCX  Rule  6  ('Options 
Trading — Rules  Principally  Applicable 
to  Trading  of  Options  Contracts'")  and  to 
other  PCX  lules  should  help  to  correct, 
clarify,  and  ensure  consistency  in  and 
among  the  PCX's  current  rules  and  in 
the  terminology  used  in  those  rules.  The 
Commission  notes  that  many  of  these 
housekeeping  changes  are  the  result  of 
the  incorporation  of  new  or  amended 
rules  pursuant  to  the  Commission's 
approval  of  PCX  Plus. ' ' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act. '^  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-2003-31),  as  amended,  is  hereby 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authoritv.' ' 

Margaret  H.  McFarland, 

Deputy  Secretan,'. 

(PR  Doc.  03-27993  Filed  11-5-03;  8:45  am] 
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submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
December  8,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S\V..  5th  Floor,  Washington,  DC 
20416  and  David_Rostker@ornb.eop.gov. 
fax  number  202-395-7285  Office  of 
Information  and  Regulator^'  Affairs, 
Office  of  .Management  and  Budget. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  White.  Agencv  Clearance 
Officer.  (202)  205-7044 
SUPPLEMENTARY  INFORMATION:  Title: 
Statement  of  Personal  History. 

No.:  1081. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Lending  Companies. 

Responses:  200. 

Annual  Burden:  100. 

lacqueline  White, 

Chief.  Administrative  Information  Branch. 
(PR  Doc.  03-27872  Filed  11-5-03;  8:45  am] 

BILLING  COOC  S025-01-M 


SMALL  BUSINESS  ADMINISTRATION        gMALL  BUSINESS  ADMINISTRATION 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 


"  15  use.  r8f(b)(6)- 

'"The  Commission  believes  that  PCX's 
amendment  to  PCX  Rule  6  35  should  help  to  clarify 
that  Market  Makers  must  apply  for  primary 
appomtments  and  th.it  a  Market  Makers  refusal  to 
accept  a  pnmarv  appomtment  zone  ma>  be  deemed 
a  suff.cient  cause  for  termination  or  suspension  of 
the  Market  Makers  registration. 

' '  See  Securities  Exchange  .-^ct  Release  No.  47838 
(May  13.  2003).  68  FR  27129  (Mav  19.  2003)  (File 
No.  SR-PCX-2002-361  (order  approving  PCX  Plus, 
the  Exchanges  new  electronic  platform  for  options 
trading) 

'M3  use  78s(b)(2). 

'M7CFR2O0.3O-3(a)(12). 


Development  Company  Program  Job 
Opportunity  Requirement 

Title  V  of  the  Small  Business 
Investment  Act.  section  501,  defines  the 
purpose  of  the  Development  Company 
Loan  Program  (504  Program)  as  fostering 
economic  development  and  creating  and 
preserving  job  opportunities  in  both 
urban  and  rural  areas  by  providing  long- 
term  financing  for  small  business 
concerns  through  the  development 
company  program.  504  loans  are 
principally  used  by  small  businesses  to 
build  or  to  purchase  long-term  fixed 
assets  (mostly  acquiring  land  and 
constructing  or  renovating  commercial 
buildings)  to  assist  in  the  growth  of  the 
business.  The  504  Program  is  required 
to  create  a  certain  minimum  number  of 
jobs  as  a  result  of  504  loans.  A  504  loan 
is  required  to  either  create  or  retain  a 
minimum  number  of  jobs  within  two 


years  of  the  disbursement  of  the  loan  as 
a  result  of  the  project,  or  to  meet  other 
defined  economic  development 
objectives  (13  CFR  120.861-120.862).  In 
the  final  rule  published  on  October  7, 
2003.  effective  November  6.  2003.  13 
CFR  120.861  states  that    A  Project  must 
create  or  retain  one  Job  Opportunity  per 
an  amount  of  504  loan  funding  that  will 
be  specified  by  SBA  from  time  to  time 
in  a  Federal  Register  notice.  Such  Job 
Opportunity  average  remains  in  effect 
until  changed  by  subsequent  Federal 
Register  publication."  The  current 
standard  which  was  established  in  1990 
requires  a  504  project  to  create  or  retain 
one  Job  Opportunity  for  every  $35,000 
guaranteed  by  SBA.  During  the  past 
twelve  years  since  the  Job  Opportunity 
requirement  was  last  modified,  the  cost 
of  acquiring  real  estate  has  increased 
substantially.  For  example,  construction 
wages  have  increased  more  than  65 
percent  and  the  consumer  price  index 
has  increased  50  percent  during  the 
same  period.  Due  to  the  substantial 
increases  in  costs,  SBA  is  modifying  the 
Job  Opportunity  requirements  by 
approximately  43  percent  effective 
November  6,  2003,  as  follows: 

A  Project  must  create  or  retain  one  Job 
Opportunity  for  every  S50.000 
guaranteed  by  SBA. 

James  E.  Rivera, 

Associate  Administrator  for  Financial 
Assistance. 

[FR  Doc.  03-27946  Filed  11-5-03:  8:45  am] 

BILUNG  CODE  802&-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Development  Company  Program  Job 
Opportunity  Requirement 

Title  V  of  the  Small  Business 
Investment  Act.  section  501.  defines  the 
purpose  of  the  Development  Company 
Loan  Program  (504  Program)  as  fostering 
economic  development  and  creating  and 
preserving  job  opportunities  in  both 
urban  and  rural  areas  by  providing  long- 
term  financing  for  small  business 
concerns  through  the  development 
company  program.  504  loans  are 
principally  used  by  small  businesses  to 
build  or  to  purchase  long-term  fixed 
assets  (mostly  acquiring  land  and 
constructing  or  renovating  commercial 
buildings)  to  assist  in  the  growth  of  the 
business.  The  504  Program  is  required 
to  create  a  certain  minimum  number  of 
jobs  as  a  result  of  504  loans.  A  504  loan 
is  required  to  either  create  or  retain  a 
minimum  number  of  jobs  within  two 
years  of  the  disbursement  of  the  loan  as 
a  result  of  the  project,  or  to  meet  other 
defined  economic  development 
objectives  (13  CFR  120.861-120.862).  In 
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the  final  rule  published  on  October  7, 
2003,  effective  November  6.  2003,  13 
CFR  120,829(a)  states  that    A  CDCs 
portfolio  must  maintain  a  minimum 
average  of  one  lob  Opportunity  per  an 
amount  of  504  loan  funding  that  will  be 
specified  by  SBA  from  time  to  time  in 
a  Federal  Register  notice.  Such  lob 
Opportunity  average  remains  in  effect 
until  changed  by  subsequent  Federal 
Register  publication."  The  current 
standard  which  was  established  in  1990 
requires  a  CDCs  portfoho  to  reflect  an 
average  of  one  lob  Opportunity  per 
535,000  of  504  loan  funding,  the  AA/ 
FA  may  permit  a  CDC  to  average  up  to 
one  per  545,000  for  good  cause  in 
Alaska:  Hawaii;  State-designated  urban 
or  rural  jobs  and  enterprise  zones: 
Empowerment  Zones  and  p]nterpnse 
Communities:  and  Labor  Surplus  Areas. 
During  the  past  twelve  years  since  the 
Job  Opportunity  requirement  was  last 
modified,  the  cost  of  acquiring  real 
estate  has  increased  substantially.  For 
example,  construction  wages  have 
increased  more  than  65  percent  and  the 
consumer  price  index  has  increased  50 
percent  during  the  same  period.  Due  to 
the  substantial  increases  in  costs,  SBA 
is  modifying  the  requirements  by 
approximately  43  percent  effective 
November  b,  2003.  as  follows: 

A  CDCs  portfolio  must  reflect  an 
average  of  one  Job  Opportunity  per 
550,000  of  504  loan  funding,  the  AA/ 
FA  may  permit  a  CDC  to  average  up  to 
one  per  565,000  for  good  cause  for  all 
504  projects  located  in 

(1)  Alaska; 

(2)  Hawaii: 

(3)  State-designated  urban  or  rural 
jobs  and  enterprise  zones; 

(4)  Empowennent  Zones  and 
Enterprise  Communities;  and 

(5)  Labor  Surplus  Areas  as  listed  by 
the  Department  of  Labor. 

James  E,  Rivera, 

Associate  Administrator  for  Financial 
Assistance 

IFR  Doc.  0,3-27947  Filed  11-5-03;  8:45  ami 

8ILUNG  CODE  8025-01  ~P 


SOCIAL  SECURITY  ADMINISTRATION 

New  Agreement  To  Replace  the 
Agreement  Between  the  United  States 
and  Norway  on  Social  Security:  Entry 
Into  Force 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 


Norwegian  Social  Security  agreement 
that  has  been  in  effect  since  July  1. 
1984  The  new  agreement,  which  was 
signed  on  November  30.  2001,  was 
concluded  pursuant  to  section  233  of 
the  Social  Security  Act. 

The  new  agreement  updates  and 
clarifies  several  provisions  in  the 
original  U.S. -Norwegian  Social  Security 
agreement   Its  pnmar\-  purpose, 
however,  is  to  permit  U.S.  citizens  who 
have  lived  in  Norway  to  receive  full 
credit  for  their  periods  of  residence 
under  Norway's  Social  Security  system 
and  to  increase  thereby  the  amount  of 
their  Norwegian  benefits.  The  new- 
agreement  also  improves  disability  and 
survivors  benefit  protection  under  the 
Norwegian  system  for  people  who  have 
worked  in  both  countries. 

Individuals  who  wish  to  obtain  copies 
of  the  new  agreement  or  want  general 
information  about  its  provisions  may 
write  to  the  Social  Security' 
Administration.  Office  of  International 
Programs.  Post  Office  Box  17741. 
Baltimore.  Mar\'land  21235-7741,  The 
Social  Security  Web  site  at  http:// 
ivw-w,  socialsecuriU'.gov/in  ternational 
also  includes  the  text  of  the  new- 
agreement.  Anyone  who  w-ants 
information  about  the  Nonvegian  Social 
Security  programs  may  wTite  to  the 
National  Insurance  Administration, 
International  Affairs  Division,  N-0241 
Oslo,  Norway. 

Dated:  October  29,  2003, 
)o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

IFR  Doc.  03-27890  Filed  11-5-03;  8:45  am) 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4524] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-3032,  Choice  of 
Address  and  Agent  for  Immigrant  Visa 
Applicants;  0MB  Control  Numt>er 
1405-0126 

AGENCY:  Department  of  State. 
ACTION:  Notice, 


SUMMARY:  The  Commissioner  of  Social 
Security  gives  notice  that  on  September 
1,  2003,  a  new  agreement  entered  into 
force  that  replaces  the  original  U.S,- 


SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 


Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs.  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Choice  of  Address  and  Agent  for 
Immigrant  Visa  Applicants, 

Frequency:  On  occasion. 

Form  Number:  DS-3032. 

Respondents:  Ahens  applying  for 
Immigrant  Visas  whose  petitions  have 
been  approved  in  U.S. 

Estimated  Number  of  Respondents: 
330.000  per  year. 

Average  Hours  Per  Response:  10 
minutes. 

Total  Estimated  Burden:  55.000  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utihty.  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology, 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Brendan 
Mullarkey  of  the  Office  of  Visa  Ser\-ices, 
U.S.  Department  of  State.  2401  E  St. 
NVV.,  RM  L-703,  Washington.  DC  20520, 
who  may  be  reached  on  (202)  663-1166. 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
Desk  Officer,  Office  of  Information  and 
Regulator.-  Affairs.  Office  of 
Management  and  Budget  (OMBJ. 
Washington.  DC  20530.  who  may  be 
reached  on  (202)  395-3897. 

Dated:  October  22,  2003. 
Janice  L.  Jacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Senices.  Bureau  of  Consular  Affairs. 
Department  of  State. 

[FR  Doc  03-27973  Filed  11-5-03;  8:45  ami 

BILLING  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  4414] 

Advisory  Committee  on  International 
Law;  Notice  of  Committee  Meeting 

A  meeting  of  the  Advisor}  Committee 
on  International  Law  will  take  place  on 
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Friday.  November  21.  2003,  from  10 
a.m.  to  approximately  4  p.m..  as 
necessarv'.  in  Room  1107  of  the  United 
States  Department  of  State.  2201  C 
Street.  N'W..  Washington,  DC.  The 
meeting  will  be  chaired  by  the  Legal 
Adviser  of  the  Department  of  State, 
William  H.  Taft,  IV',  and  will  be  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room.  The  meeting  will  discuss 
issues  relating  to  the  use  of  force  and 
the  law  of  armed  conflict,  developments 
relating  to  the  Alien  Tort  Statute,  the 
recent  session  of  the  International  Law 
Commission.  UN  reform,  the  decision  of 
the  Internationa.'  Court  of  Justice  in  Case 
Concerning  Oil  Platforms,  and  other 
current  legal  topics. 

EntPi'  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
Wednesday,  November  19.  2003,  notify 
the  Office  of  the  Assistant  Legal  .\dviser 
for  United  Nations  Affairs  (telephone 
(202)  647-2767)  of  their  name,  Social 
Security  number,  date  of  birth, 
professional  affiliation,  address  and 
telephone  number  in  order  to  arrange 
admittance.  This  includes  admittance 
for  government  emplovees  as  well  as 
others.  All  attendees  must  use  the  "C" 
Street  entrance  One  of  the  following 
valid  IDs  will  be  required  for 
admittance:  Any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID.  Because  an 
escort  is  required  at  all  times,  attendees 
should  expect  to  remain  in  the  meeting 
for  the  entire  morning  or  afternoon 
session. 

Dated;  October  .31.  2003. 
ludith  L.  Osbom, 

Attornev-Adviser.  Office  of  United  Nations 
Affairs.  Office  of  the  Legal  Adviser.  Executive 
Secretary.  Advisor}'  Committee  on 
International  Law.  Department  of  State. 
IFR  Doc  03-27972  Filed  11-5-03;  8:45  amj 

BILLING  CODE  4710-(»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Release  Airport  Property  at  Monroe 
Regional  Airport,  Monroe,  LA 

agency:  Federal  Aviation 
Administration  (FA.M,  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
land  at  Monroe  Regioned  Airport  under 
the  provisions  of  Section  125  of  the 
Wendell  K.  Ford  Aviation  Investment 


Reform  Act  for  the  21st  Century  (AIR 

21). 

DATES:  Comments  must  be  received  on 
or  before  December  8,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address;  Mr. 
Lacey  D.  Spriggs.  Manager,  Federal 
Aviation  Administration.  Southwest 
Region,  Airports  Division.  L,VNM 
Airports  Development  Office,  ASW- 
640,  2601  Meacham  Boulevard,  Fort 
Worth,  Tewas  76193-0640. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  The  Honorable 
lames  Mayo.  Mayor,  City  of  Monroe. 
Louisiana  at  the  following  address: 
Mayor  James  Mayo,  City  of  Monroe,  P.O 
Box  123.  Monroe,  Louisiana  71201- 
0123. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  M.  Dougherty,  Program  Manager. 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
LA/NM  Airports  Development  Office, 
ASW-640C,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76193-0640. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

invites  public  comment  on  the  request 
to  release  property  at  the  Monroe 
Regional  Airport  under  the  provisions  of 
the  AIR  21.  On  October  9,  2003,  the 
FAA  determined  that  the  request  to 
release  property  at  Monroe  Regional 
Airport  submitted  by  the  City  of 
Monroe,  Louisiana,  met  the  procedural 
requirements  of  the  Federal  Aviation 
Regulations,  Part  155.  The  FAA  may 
approve  the  request,  in  whole  or  in  part, 
no  later  than  January  9,  2004. 

The  following  is  a  brief  overview  of 
the  request: 

The  City  of  Monroe,  Louisiana, 
requests  the  release  of  5.091  acres  of 
airport  property.  The  release  of  property 
will  allow  for  two  industrial 
development  projects  to  proceed.  The 
sale  is  estimated  to  provide  $115,900.00 
to  allow  improvements  to  Monroe 
Regional  Airport's  Closed  Circuit  TV 
System  and  Computerized  Access 
Control  System  in  the  terminal  building. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Monroe 
Regional  Airport. 


Issued  in  Fort  Worth.  Texas  on  October  15. 
2003. 

Naomi  L.  Saunders, 

Manager.  Airports  Division. 

[FR  Doc.  03-27895  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  4910-13-44 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Premium  War  Risk  Insurance 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Notice  of  extension  of  Aviation 
Insurance. 

SUMMARY:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary  of 
Transportation  to  the  President 
regarding  the  extension  of  the  provision 
of  a  aviation  insurance  coverage  for  U.S. 
flag  commercial  air  carrier  service  in 
domestic  and  international  operations. 

DATES:  Dates  of  extension  from  October 
12.  2003-December  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kish.  Program  Analyst.  APO-3,  or 
Eric  Nelson.  Program  Analyst,  APO-3, 
Federal  Aviation  Administration.  800 
Independence  Ave..  SW..  Washington, 
DC  20591.  telephone  202-267-9943  or 
202-267-3090.  Or  online  at  FA.A 
Insurance  Web  site:  http:// 
insurance.faa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

October  10,  2003,  the  Secretary  of 
Transportation  authorize  a  60-day 
extension  of  aviation  insurance 
provided  by  the  Federal  Aviation 
Administration  as  follows: 

Memorandum  to  the  President 

Pursuant  to  the  authority  delegated  to  me 
by  the  President  in  paragraph  (3)  of 
Presidential  Determination  No.  01-29  of 
September  23.  2001.  and  the  direction  of 
Section  1202  of  the  Homeland  Security  Act 
of  2002,  I  hereby  extend  that  determination 
to  allow  for  the  provision  of  aviation 
insurance  and  reinsurance  coverage  for  U.S. 
Flag  commercial  air  carrier  service  in 
domestic  and  international  operations  for  an 
additional  60  days. 

Pursuant  to  section  44306(b)  of  Chapter 
443  of  49  U.S.C,  Aviation  Insurance,  the 
period  for  provision  of  insurance  shall  be 
extended  from  October  12,  2003,  through 
December  10,  2003. 
/s/  Norman  Y.  Mineta 

Affected  Public:  Air  Carriers  who 
currently  have  Premium  War-Risk 
Insurance  with  the  Federal  Aviation 
Administration. 
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Issued  in  Washington,  DC  on  October  30 
2003 

Nan  Shellabarger. 

Deputy  Director,  Office  of  Aviation  Policy  and 

Plans. 

[FR  Doc.  03-27896  Filed  11-5-03;  8:45  am] 

BILUNG  CODE  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Associate  Administrator  for 
Commercial  Space  Transportation; 
Notice  of  Availability  and  Request  for 
Comment  on  a  Draft  Environmental 
Assessment  (EA)/lnitial  Study  for  the 
East  Kern  Airport  District  (EKAD) 
Launch  Site  Operator  License  for  the 
Mojave  Airport,  CA 

AGENCY:  Federal  .Aviation 
.■\dministration  (FAA).  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST)  is  the  lead  Federal 
agency  for  .VEPA.  The  U.S.  Air  Force  is 
a  cooperating  agency  for  NEPA.  The 
EKAD  is  the  lead  agency  for  CEQA. 
ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  In  accordance  with  NEPA 

regulations,  the  FAA  is  initiating  a 
public  review  and  comment  period  for 
a  Draft  EA/Initial  Study.  Under  the 
proposed  action,  the  FAA  would  issue 
a  launch  site  operator  license  for  the 
EKAD  to  operate  a  launch  facilirv-  at  the 
Mojave  Airport.  The  FAA  may  also  use 
the  analysis  from  this  EA  to  issue  a 
launch  license  to  individual  operators 
for  launches  from  the  Mojave  Airport.  If 
issued,  the  launch  site  operator  license 
would  authorize  the  EKAD  to  operate  a 
launch  facilitv  at  the  Mojave  Airport. 
This  launch  site  operator  license  would 
be  for  the  purpose  of  operating  a  facility 
to  launch  horizontally  launched, 
suborbital  rockets. i  In  addition,  the 
EK,A.D  may  offer  other  ser\-ices  for 
commercial  launch  companies  at  the 
Mojave  Airport  including  static  engine 
firings,  launch  vehicle  manufacturing, 
and  other  testing  and  manufacturing 
activities.  The  function  of  the  launch 
facility  would  be  to  provide  a  location 
to  launch  manned  suborbital  rockets 


'  The  FAA  has  proposed  the  following  definition 
for  suborbital  rocket  which  is  being  considered  for 
adoption  but  has  not  yet  been  approved;  "a  rocket 
propelled  vehicle  intended  for  flight  on  a  suborbital 
lrajector>-  whose  thrust  is  greater  than  its  lift  for  the 
majoritv  of  the  powered  portion  of  its  flight."  The 
following  definition  has  been  proposed  but  not 
approved  for  suborbital  trajectorv';  'the  intentional 
flight  path  of  a  launch  vehicle,  reentry  vehicle,  or 
any  portion  thereof  whose  vacuum  instantaneous 
impact  point  does  not  leave  the  surface  of  the 
earth." 


and  other  payloads  2  into  suborbital 
trajectories,  the  issuance  of  a  launch 
site  operator  license  to  EKAD  does  not 
permit  EK.AD  to  conduct  launches,  only 
to  offer  the  facility  and  infrastructure  to 
launch  operators.  A  launch  site  operator 
license  remains  in  effect  for  five  years 
from  the  date  of  issuance  unless 
surrendered,  suspended,  or  revoked 
before  the  expiration  of  the  term  and  is 
renewable  upon  application  bv  the 
licensee  (14  Code  of  Federal  Regulations 
(CFR)  420.43).  A  license  to  operate  a 
launch  site  authorizes  a  licensee  to  offer 
its  launch  site  to  a  launch  operator  for 
each  launch  point  for  the  type  and 
weight  class  of  launch  vehicle  identified 
in  the  license  application  and  upon 
which  the  licensing  determination  is 
based.  Issuance  of  a  license  to  operate 
a  launch  site  does  not  relieve  a  licensee 
of  its  obligation  to  comply  with  any 
other  laws  or  regulations,  nor  does  it 
confer  any  proprietary,  property,  or 
exclusive  right  in  the  use  of  airspace  or 
outer  space  (14  CFR  420.41).  The  FAA 
may  use  the  analysis  in  this  document 
as  the  basis  for  an  environmental 
determination  of  the  impacts  of  these 
launches  to  support  licensing  decisions 
for  the  launch  of  specific  launch 
vehicles  from  the  Mojave  Airport. 
DATES:  The  public  comment  period  for 
the  NEPA  process  begins  with  the 
publication  of  this  notice  and  request 
for  comment  in  the  Federal  Register  To 
ensure  that  all  comments  can  be 
addressed  in  the  Final  EA,  comments 
must  be  received  by  the  FAA  no  later 
than  December  12.  200.^. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  and  oral  comments  regarding 
the  Draft  EA/Initial  Study  should  be 
submitted  to  Ms.  Michoii  Washington. 
FAA  Environmental  Specialist.  Mojave 
Airport  EA,  c/o  ICF  Consulting  9300 
Lee  Highway,  Fairfax,  VA  22031:  e-mail 
mo/ai^e,ea@icfconsu/fjng.com;  toll-free 
phone  (800)  767-9956:  toll-free  fax  (800) 
380-1009:  or  through  an  online 
comment  form  available  at  http:// 
ast.faa.gov 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  is  for  the  F.A,\  to  issue 
a  launch  site  operator  license  to  the 
EKAD  for  the  Mojave  Airport.  14  CFR 
Chapter  III.  part  420  contains  the 
requirements  for  obtaining  and 
possessing  a  license  to  operate  a  launch 
site.  Under  the  regulations,  an  applicant 
is  required  to  provide  the  F.\A  with 
information  sufficient  to  conduct 
environmental  and  policy  reviews  and 
determinations.  The  EKAD  intends  to 


*  For  purposes  of  this  document,  the  payload  is 
the  item  that  an  aircraft  or  rocket  carries  over  and 
above  what  is  necessary  for  the  operation  of  the 
vehicle  in  flight. 


operate  a  launch  site  at  the  Mojave 
Airport  for  commercial  use  by  providing 
customers  a  site  from  which  *o  launch 
suborbital  missions  using  horizontally 
launched  vehicles,  and  therefore  must 
obtain  a  launch  site  operator  license 
from  the  FAA. 

The  successful  completion  of  the 
environmental  review  process  does  not 
guarantee  that  the  FAA  would  issue  a 
launch  site  operator  license  to  the  EKAD 
for  the  Mojave  Airport  or  a  launch 
license  to  an  individual  launch 
operator.  The  project  must  also  meet  all 
FAA  safety,  risk,  and  indemnification 
requirements.  A  license  to  operate  a 
launch  site  does  not  guarantee  that  a 
launch  license  would  be  granted  for  any 
particular  launch  proposed  for  the  site. 
All  individual  launch  license  applicants 
would  be  subject  to  separate  FAA 
licensing. 

The  EKAD  has  identified  two  types  of 
launch  vehicles,  identified  in  this 
analysis  as  Concept  A  and  Concept  B, 
which  would  be  typical  of  the  vehicles 
that  would  operate  from  the  Mojave 
Airport.  The  proposed  action/preferred 
alternative  would  include  launches  of 
both  Concept  A  and  Concept  B  launch 
vehicles.  The  potential  users  of  the 
launch  site  would  be  responsible  for 
obtaining  any  necessar>'  permits  or 
approvals  including  a  laimch  license  for 
specific  missions  from  the  FAA.  This 
document  may  be  used  as  the  basis  for 
the  FAA  to  make  a  determination  about 
licensing  the  launches  of  some  t\^es  of 
launch  vehicles  from  the  Mojave 
Airport.  The  FAA  may  also  use  this 
document  as  the  basis  for  an 
environmental  finding  that  would  serve 
as  part  of  the  requirements  of  the  FAA 
launch  licensing  process  for  proposed 
launch  operators  at  the  Mojave  Airport. 
Additional  environmental  analvsis 
would  need  to  be  conducted  for  any 
activity  that  is  not  addressed  in  this 
Draft  EA/Initial  Study  or  in  previous 
environmental  analyses. 

Launch  vehicles  included  in  Concept 
A  consist  of  two  components  both  of 
which  would  be  piloted,  a  carrier 
aircraft  and  a  mated  suborbital  launch 
vehicle.  The  carrier  aircraft  would  carry 
the  launch  vehicle  to  the  designated 
launch  release  altitude.  The  launch 
vehicle  would  use  only  suborbital 
trajectories  and.  therefore,  would  not 
reach  Earth  orbit.  Concept  A  launch 
vehicles  would  launch  and  land 
horizontally  at  the  Mojave  Airport.  They 
would  not  require  runway  lengths  in 
excess  of  existing  infrastructure  at  the 
Mojave  Airport. 

Laimch  vehicles  included  in  Concept 
B  would  be  a  single  piloted  component. 
The  rocket  motors  would  be  ignited 
while  the  launch  vehicle  is  on  the 
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runway  at  the  Mojave  Airport.  Concept 
B  launch  vehicles  would  use  suborbital 
trajectories  and.  therefore,  would  not 
reach  Earth  orbit.  Concept  B  launch 
vehicles  would  launch  and  land 
horizontallv  at  the  Mo]ave  Airport.  They 
would  not  require  runway  lengths  in 
excess  of  existing  infrastructuire  at  the 
Mojave  Airport. 

Two  alternatives  to  the  proposed 
action  were  considered  in  the  Draft  EA/ 
Initial  Study.  The  first  alternative  would 
be  to  issue  a  launch  site  operator  license 
to  the  EKAD  for  the  Mojave  Airport  for 
inclusion  of  launch  vehicles  specifically 
fitting  the  description  of  Concept  A.  The 
second  alternative  would  be  to  issue  a 
launch  site  operator  license  to  the  EKAD 
for  the  Mojave  Airport  for  inclusion  of 
launch  vehicles  specifically  fitting  the 
description  of  Concept  B 

Potential  impacts  of  the  proposed 
action  and  alternatives  were  analyzed  in 
the  Draft  EA/Initial  Study.  Potential 
environmental  impacts  of  successful 
launches  include  impacts  to  air  quality, 
airspace,  biological  resources,  cultural 
resources,  health  and  safety,  hazardous 
materials  and  hazardous  waste,  geology 
and  soils,  land  use.  noise, 
socioeconomics  and  environmental 
justice,  transportation,  visual  and 
aesthetic  resources,  and  water  resources. 
The  impacts  of  the  No  Action 
Alternative  would  be  the  same  as  those 
described  for  the  affected  environment 
in  the  Draft  EA.-lnitial  Studv. 

Potential  cuniulativt-  impacts  of  the 
operation  of  the  proposed  launch  site 
are  also  addressed  in  the  Draft  EA/ 
Initial  Study. 

Date  Issued:  October  30,  2003. 
Herbert  Bachner, 

Manager.  Space  Systems  Development 

Division. 

(FR  Doc.  03-27894  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4910-1 J-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  200:  Modular 
Avionics  (MA)/EUROCAE  WG-60 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  200  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  200:  Modular 
.Avionics. 

DATES:  The  meeting  will  be  held  on 
November  18-21,  2003  from  9  am  to  5 
pm. 


ADDRESS:  The  meeting  will  be  held  at 
Smiths  Aerospace,  Cheltenham, 
Gloucestershire,  GL52  8SF,  United 
Kingdom. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

RTCA  Secretariat,  1828  L  Street,  NW.. 
Suite  805,  Washington,  DC  20036-5133: 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Website  http:/M-ww. rtca.org. 
(2)  Smiths-Aerospace  contact,  Mr.  Robin 
Peny;  +44(0)1242  632661;  e-mail 
robin  .perry@smiths-aerospace.com . 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
200  meeting.  The  agenda  will  include: 

•  November  18: 

•  Subgroup  1-3  Meetings 

•  November  19: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Review  Agenda.  Review 
Summary  of  Previous  Meeting) 

•  Review  Action  Items 

•  Briefings  on  Related  Committees 

•  Establish  Editorial  Working  Group 
November  20: 

•  Subgroups  1-3  Meetings 
November  21: 

•  Report  of  Subgroup  Meetings 

•  Review  of  Consolidated  Draft 
Document 

•  Plans  for  Editorial  Group  Activities 

•  Revi6w  of  Action  Items 

•  Closing  Session  (Make 
Assignments,  Date  and  Place  of 
Next  Meeting,  Closing  Remarks, 
Adjourn)  — 

Attendance  is  open  to  the  interested  - 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  thp  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
comijiittee  at  any  time. 

Issued  io  Washington,  DC,  on  October  22, 

200.3 

Robert  Zoldos, 

FAA  Systems  Engineer,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-27897  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  201 : 
Aeronautical  Operational  Control 
(AOC)  Message  Hazard  Mitigation 
(AMHM) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  201  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  201: 
Aeronautical  Operational  Control  (AOC) 
Message  Hazard  Mitigation  (AMHM). 

DATES:  The  meeting  will  be  held  on 
November  11-13,  2003,  beginning  at  10 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Boeing,  Boeing  Everett  Bldg.  40-86, 
Everett,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

RTCA  Secretariat.  1828  L  Street,  NW., 
Suite  805.  Washington.  DC.  20036- 
5133;  telephone  (202)  833-9339;  fax 
(202)  833-9434;  Web  site  http:// 
w'v^TA'. rtca.org.  (2)  Mr.  Rich  Rawls, 
telephone  (425)  266-9873. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
201  meeting.  The  agenda  will  include: 

•  November  11: 

•  Opening  Session  (Welcome.  Introductory 

and  Administrative  Remarks.  Review 
Agenda.  Background) 

•  Review  comments  to  Draft  Document  AOC 

Message  Hazard  Mitigation  (AMHM) 
Version  El 

•  Drafting  group  work  on  other  sections  of 

the  documen; 

•  Subgroup  A  Section  2 

•  Subgroup  B  Section  3 

•  Subgroup  C  Section  4 

•  Closing  Session  (Other  Business,  Date  and 

Place  of  Next  Meeting.  Closing  Remark.s, 
Adjourn) 

Note:  This  agenda  will  be  followed  as 
appropriate  over  the  course  of  3  days. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  mav  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 
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Issued  in  Washington,  DC,  on  October  22, 
2003 

Robert  Zoldos. 

FAA  System  Engineer.  RTCA  Advisory 
Committee. 

[FR  Doc.  03-27898  Filed  11-5-03;  8:45  am] 

BILLING  CODE  <I910-13~M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Bartow.  Cherokee  and  Forsyth 
Counties,  GA 

AGENCY:  Federal  Highway 
.Administration  (FHWA),  Georgia 
Department  of  Transportation  (GDOT). 

ACTION:  Notice  of  recision  of  the  Notice 
of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  recision  to  advise  the  public 
that  preparation  of  an  environmental 
impact  statement  for  the  Northern  Arc, 
a  proposed  west-east  connector  between 
U.S.  4]  1  in  Bartow  County.  Georgia  and 
S.R.  400  m  Forsyth  County,  Georgia  has 
been  terminated.  This  is  a  formal 
recision  of  the  Notice  of  Intent  that  was 
published  in  the  Federal  Register  on 
September  18.  2000, 

FOR  INFORMATJON  CONTACT:  lennifer 
Giersch.  Environmental  Coordinator, 
Federal  Highway  Administration,  61 
Forsyth  Street,  SW..  Suite  17T100, 
Atlanta.  GA  30303-3104.  Telephone 
(404)  562-3653  and/or  Mr.  Harvey 
Keepler,  State  Environmental/Location 
Engineer,  Georgia  Department  of 
Transportati(in.  Office  of 
Environmental/Location,  3993  Aviation 
Circle,  Atlanta,  Georgia  30336, 
Telephone  (4041  699-4400. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  m  cooperation  with  the  GDOT, 
will  not  prepare  an  EIS  for  a  proposal 
to  construct  a  four-lane,  limited  access 
highway  located  between  U.S.  411  in 
Bartow  County  and  S  R,  400  in  Forsvth 
County,  Georgia.  The  State  of  Georgia 
has  withdrawn  the  proposal  to  construct 
the  50-mile  long  project. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  Georgia's 
approved  clearinghouse  review  procedures 
apply  to  this  program.) 

Issued  on:  September  25,  2003, 
Jennifer  Giersch. 

Environmfntal  Coordinator.  Atlanta,  Georgia. 
IFR  Doc.  03-27964  Filed  l]-5-03;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16455] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Dt^partment  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BR.ANDY 


SUMMARY:  As  authorized  bv  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary-  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR.'^D,  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16455  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARADs 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
December  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MAPv.\D-2003  16455. 
Written  comments  may  be  submitted  bv 
hand  or  bv  mail  to  the  Docket  Clerk, 
U,S.  DOTDockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 


is  available  on  the  World  Wide  Web  at 
http://dms  dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATJON:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  BRANDY  is: 

Intended  Use:  Applicant  will  be  doing 
several  multi-hour  tours  per  day. 

Geographic  Region:  "U.S.  Gulf  Coast, 
U,S,  East  Coast,  U.S.  West  Coast  except 
S,E,  Alaska." 

Dated:  November  3,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C,  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-27958  Filed  11-5-03;  8:45  am] 

BILLING  CODE  40icv-ei-f 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16454] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation, 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
RUMBOW. 

SUMMARY:  As  authorized  by  Public  Law 

105-383  and  Public  Law  107-295,  the 
Secretary-  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  ser\'ice,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003  16454  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U,S,  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003). 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U,S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  w-ill  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
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cnrr..iients.  Comments  should  also  state 
the  commenters  interest  in  the  wai\-er 
application,  and  address  the  waiver 

criteria  given  in  i?  388.4  of  MARAD  - 
regulations  at  4fi  CFR  part  AHH 

DATES:  .submit  (nmments  nn  or  before 
De(  tMTiber  8.  200  i 

ADDRESSES:  Comments  should  re!.>rto 
(iiK  ket  number  MAR.^D-ZOO,^  Ih4,i4. 
Written  comments  mav  be  subini'ted  by 
hand  >.ir  b\'  mail  to  the  Docket  Cl.'ik, 
r  S.  DOT  Dockets,  Room  PL-4U1. 
r3"partment  of  Transportation.  400  7th 
>t  .  ,S\V  ,  Washington.  DC  20590-0001, 
Vou  ma\  also  send  comments 
electroiucallv  via  the  Internet  at  http:// 
ilni'.fs. dot.gov/submit/.  All  comments 
ui!l  b^^^ome  part  of  this  docket  and  will 
be  ,.\ailai)K'  fr.r  m,-.pection  and  copying 
at  the  above  address  between  10  a.m. 
and  ,T  p.m..  E.T..  .Monday  through 
Fnddv.  except  federal  holidays.  An 
ele(  trnnu  \'>rsion  of  this  document  and 
all  lincunu'uts  entered  into  this  docket 
is  available  on  the  \V   rii!  Wide  Web  at 
http:''''dms  dnf  c;n\- 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokaui    !    >    !)^'part^lent  of 
Iransportatinii.  MaDMiio 


Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SVV.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  .As 
atbcriDud  b\  the  applicant  the  intended 
service  of  the  vessel  RUMBOW  is: 

Intended  Use:  Day  and  Ovemight- 
"Live  Aboard  While  You  Learn"  sailing 
school  with  emphasis  on  teaching 
handicapped  persons,  both  adults  and 
children.  An  exemption  is  requested  for 
12  passengers. 

Geographic  Region:  Puerto  Rico  and 
Florida. 

Dated:  November  3.  2003. 

Bv  order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  (J3-27957  Filed  11-5-03;  8:45  am] 

BILLING  CODE  4910-81-P 

r 

Department  of  Transportation 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Harkins 


Cunningham  on  behalf  of  Canadian 
National  Railway  Companv  (WB525-T0' 
28/2003).  for  permission  to  use  certain 
data  from  the  Board's  Carload  Wavhill 
Samples.  A  copy  of  the  request  mav  be 
obtained  from  th.?  Office  t)f  Economics, 
Environmental  Analvsis.  and 
Administration. 

The  waybill  sample  (  ontains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics. 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  wavhill  data  are  codified  at  49 
CFR  1244.9. 

Contact:  Mac  Frampton.  i202)  565- 
1541. 

\  trnon  A.  Williams. 

Secretory-, 

[FRDoc  n3-2-qpq  Filed  11-5-03:8:45  am] 

BILUNG  CODE  4915-00-P 


62869 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puDlishea  Presidential.  Rule,  Proposed  Rule 
and  Notice  documents   These  corrections  a'e 
prepared  by  the  Office  of  the  Fede'ai 
Register  Agency  prepared  corrections  are 
issued  as  sigried  documents  ana  appear  m 
the  appropriate  oocument  categories 
elsewhere  in  the  issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  195-1195a:  FRL-7559-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program:  State  of  Missouri 

Confection 

In  rule  document  03-23586  beginning 
on  page  54366  in  the  issue  of 
Wednesday,  September  17,  2003,  make 
the  following  correction: 

§52.1320     [Corrected] 

On  page  54J69,  in  §52. 1320(c),  in  the 
table,  undei  the  column  "EPA  approval 


date,"  "September  12.  2003  '  should 
read  "September  17,  2003." 

TFR  D"-  r^-2T586  Filed  11-5-03;  8:45  am] 

B!i.l:"vG  code    -505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No  34-48662: 

2003-411 


File  No   SR-PCX- 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Pacific  Exchange.  Inc 
To  Trade.  Either  by  Listing  or  Pursuant 
to  Unlisted  Trading  Privileges.  Fixed 
Income  Exchange  Traded  Funds 

Oclubei  zO.  z.\J\j.-i. 

Correction 

In  notice  document  03-27094 
beginning  on  page  61535  in  the  issue  of 
Tuesday,  October  28.  2003  make  the 
following  correction; 

On  page  61541,  in  the  second  column 
in  the  19th  and  20th  lines,  "[Insert  date 


Federal  R('l;l^te^ 

Vol.  68,  No.  215 

Thursday,  November  6,  2003 


21  days  from  date  of  publication]." 
should  read  "November  18,  2003". 

[FR  Doc.  C3-27094  Filed  11-5-03;  8:45  ami 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice  for 
indianapKJiis  International  Airport, 
Indianapolis.  IN 

Correction 

In  notice  document  03-27275 
begirming  on  page  61713  in  the  issue  of 
Wednesday,  October  29,  2003,  make  the 
following  correction: 

On  page  61713.  in  'h^■  -v.    n  i    olumn. 
under  the  heading  SUPPLEMENTARY 
INFORMATION  in  the  second  paragraph, 
in  tiitr  scveiiih  line,  "depend"  should 
read,  "depict". 

[FR  Doc.  C3-27275  Filed  11-5-03;  8:45  am] 

BILLING  CODE    -SO^^-C-  -D 


Thursday, 
November  6.  200^ 


Part  n 


Securities  and 

Exchange 

Commission 


1"  CFR  Part  240 

Alternative  Net  Capital  Requirements  for 
Broker-Dealers  That  Are  Part  of 
Consolidated  Supervised  Entities; 
Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-4«690;  File  No.  S7-21-03] 

RIN  323S-AI96 

Alternative  Net  Capital  Requirements 
for  Broker-Dealers  That  Are  Part  of 
Consolidated  Supervised  Entities 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  for 
comment  rule  amendments  under  the 
Securities  Exchange  Act  of  1934  that 
would  establish  a  voluntar>'  alternative 
method  for  computing  net  capital 
charges  for  certain  broker-dealers.  If  the 
broker-dealer  is  part  of  a  holding 
company,  that  holding  company  must 
have  a  group-wide  internal  risk 
management  control  system  and  must 
consent  to  group-wide  Commission 
supervision  (the  holding  company  and 
its  affiliates  are  referred  to  in  this 
proposal  as  a  "consolidated  super\'ised 
entity,"  or  "CSE").  The  proposed 
alternative  method  of  computing  certain 
market  and  credit  risk  net  capital 
charges  involves  the  use  of  internal 
mathematical  models  that  the  broker- 
dealer  uses  to  measure  risk.  Commission 
supervision  would  include  examination 
of  unregulated  holding  companies, 
holding  companies  that  are  not 
primarily  in  the  insured  depository 
institutions  business,  and  affiliates  that 
are  not  functionally  regulated  Among 
other  things,  the  CSE  would  complv 
with  stringent  rules  regardmg  its  group- 
wide  internal  risk  management  control 
system  and  would  make  periodic 
reports  to  the  Commission,  which 
would  include  group-wide  financial  and 
risk  management  information  and  a 
capital  computation  consistent  with  the 
Basel  Standards.  We  expect  that  this 
proposal,  if  adopted,  would  improve  the 
Commission's  oversight  of  broker- 
dealers. 

DATES:  Comments  should  be  received  on 
or  before  February  4,  2004. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  lonathan  G. 
Katz,  Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comwents@sec.gov. 
All  comment  letters  should  refer  to  File 


No.  (S7-21-031  ;  please  include  this  file 
number  in  the  subject  line  if  you  use 
electronic  mail.  We  will  make  all 
comment  letters  available  for  public 
inspection  and  copying  in  our  public 
reference  room  at  the  above  address.  We 
will  post  electronically  submitted 
comment  letters  on  the  Commission's 
Web  site  (http://i\'W'w.sec.govj.'' 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  general  questions, 
contact  Catherine  McGuire,  Chief 
Counsel,  Lourdes  Gonzalez,  Assistant 
Chief  Counsel,  or  Linda  Stamp 
Sundberg.  Attorney  Fellow,  at  (202) 
942-0073.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 

With  respect  to  amendments  to 
financial  responsibility  rules  and  books 
and  records  requirements,  contact 
Michael  A.  Macchiaroli,  Associate 
Director,  at  (202)  942-0132,  Thomas  K, 
McGowan.  Assistant  Director,  at  (202) 
942-4886,  Rose  Russo  Wells,  Attorney, 
at  (202)  942-0143,  Bonnie  L.  Gauch, 
Attorney,  at  (202)  942-0765,  or  David 
Lynch,  Financial  Economist,  at  (202) 
942-0059,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
publishing  for  comment  amendments  to 
Rules 15c3-l,  15c3-4,  17a-5.  17a-ll, 
I7h-1T,  and  17h-2T  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"). 

I.  Introduction 

The  Commission  is  proposing  to 
amend  Rule  15c3-l  2  ("net  capital  rule") 
under  the  Exchange  Act  to  establish  a 
voluntary  alternative  method  for 
computing  net  capital  for  certain  broker- 
dealers.  If  the  broker-dealer  is  part  of  a 
holding  company,  that  holding 
company  must  have  a  group-wide 
internal  risk  management  control 
system  and  must  consent  to  group-wide 
Commission  supervision  (the  holding 
company  and  its  affiliates  are  referred  to 
in  this  proposal  as  a  "consolidated 
supervised  entity"  or  "CSE").^  We  have 
modeled  the  proposal  on  the 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic-mail  addresses,  from 
electronic  sobmissions.  You  should  submit  only 
information  that  you  wish  to  make  publicly 
available. 

=  'l7CFR240.15c3-l. 

'  If  a  broker-dealer  is  the  ultimate  parent 
company  of  its  affiliate  group,  it  would  be 
considered  the  holding  company  for  purposes  of 
this  proposal  The  holding  company  may  not  be  a 
natural  person  Nothing  in  this  proposal  is  intended 
to  create  a  preference  for  one  organizational 
structure  over  another. 


Commission's  rules  pertaining  to  over- 
the-counter  ("OTC")  derivative  dealers. ■♦ 
Under  the  proposal,  a  broker-dealer  that 
maintains  tentative  net  capital ''  of  at 
least  Si  billion  and  net  capital  t'  of  at 
least  S500  million  ^  could  apply  to  the 
Commission  for  a  conditional 
exemption  from  the  application  of  the 
standard  net  capital  rule  calculation 
and.  upon  Commission  approval,  elect 
to  calculate  certain  of  its  market  and 
credit  risk  capital  charges  using  the 
firm's  own  internal  mathematical 
models  for  risk  measurement,  including 
internally  developed  value-at-risk 
("VaR")  models  and  scenario  analysis. 
The  standard  net  capital  rule 
calculation,  however,  would  continue  to 
apply  to  the  broker-dealer's  positions 
where  the  use  of  a  VaR  model  or 
scenario  analysis  would  not  be 
appropriate. 

Large  broker-dealers  typically  are 
owned  by  holding  companies  that  may 
also  own  many  other  entities.  These 
affiliated  entities  may  engage  in  both 
securities  and  non-securities  activities 
worldwide.  Broker-dealer  holding 
company  structiu-es  vary,  and  may  be 
quite  complex.  Depending  upon  the 
nature  of  these  structures,  broker- 
dealers  may  incur  risks  due  to  their 
affiliation  with  unregistered  entities, 
including  the  increasingly  common 
arrangement  of  using  unregistered 
affiliates  to  trade  in  derivatives  and 
other  highly  structured  financial 
products. 

The  principal  purposes  of  the  net 
capital  rule  are  to  protect  customers  and 
otber  market  participants  from  broker- 
dealer  failures  and  to  enable  those  firms 
that  fall  below  tbe  minimum  net  capital 
requirements  to  liquidate  in  an  orderly 
fashion  without  the  need  for  a  formal 
proceeding  or  financial  assistance  from 
the  Securities  Investor  Protection 
Corporation.  The  net  capital  rule 
requires  different  minimum  levels  of 
capital  based  upon  the  nature  of  the 
firm's  business  and  whether  the  broker- 
dealer  handles  customer  funds  or 
seciu-ities. 

A  broker-dealer  may  incur  many  types 
of  risk  through  its  affiliates.  For 
example,  a  broker-dealer's  access  to 
short-term  funding  may  be  affected  by 
the  insolvency  of  an  affiliate.  In 
addition,  management  at  the  holding 
company  level  may  attempt  to  divert 


"  See  Exchange  Act  Release  No.  40594,  63  FT? 
59362  (November  3.  1998),  effective  January  1999 
(adopting  rules  relating  to  OTC  derivatives  dealers). 

'  See  proposed  Rule  15c3-l{c)(15). 

*•  See  proposed  Rule  15c3-l(a)(7). 

■  According  to  first  quarter  2003  TOCUS  reports, 
28  broker-dealers  reported  more  than  $1  billion  in 
tentative  net  capital  and  more  than  $500  million  in 
net  capital. 
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capital  from  the  broker-dealer,  to  the 
extent  permitted  by  the  net  capital  rule, 
to  support  an  affiliate  experiencing 
financial  difficulty  While  this  shift  of 
assets  would  not,  in  itself,  place  a  firm 
in  net  capital  violation,  it  could  make  it 
more  likely  that  the  firm  would  fail 
during  volatile  market  conditions. 
Under  the  proposed  rules,  a  broker- 
dealer's  ability  to  calculate  its  net 
capital  based  on  the  alternative  net 
capital  rules  would  be  conditioned  on 
the  Commission  receiving  additional 
information  regarding  the  financial 
condition  of  the  holding  companv  and 
its  affiliates,  including  a  calculation  of 
allow  able  capital  at  the  holding 
company  level. 

The  significance  of  a  Commission 
assessment  of  group-wide  risk  was 
highlighted  by  the  failure  of  the  Drexel 
Burnham  Lambert  Group  ("Drexel")  and 
its  impact  on  its  then-solvent  broker- 
dealer  subsidiary."  In  that  case,  Drexel 
had  over  Si  billion  in  commercial  paper 
and  other  unsecured  short-term 
borrowings  outstanding.  As  a  result  of 
significant  losses  and  a  decline  in  the 
rating  of  its  commercial  paper,  Drexel 
found  it  more  difficult  to  renew  its 
short-term  borrowings.  Drexel  was  then 
forced  to  look  to  its  only  liquid  sources 
of  capital — the  excess  net  capital  of  its 
broker-dealer  and  an  affiliated 
government  securities  dealer. 
Significant  amounts  of  the  broker- 
dealer's  capital  were  transferred  to  other 
affiliates  over  several  weeks. 

Exchange  Act  section  17(h)  was 
enacted  in  part  as  a  response  to  the 
failure  of  Drexel  and  authorizes  the 
Commission  to  obtain  information 
regarding  certain  activities  of  the 
holding  company  and  non-regulated 
affiliates  of  a  broker-dealer.  Pursuant  to 
the  rules  adopted  under  section  17(h), 
broker-dealers  also  submit  consolidated 
and  consolidating  financial  statements. 
organizational  charts  of  the  holding 
company,  descriptions  of  material  legal 
exposures,  and  risk  management 
policies  and  procedures  to  the 
Commission." 

In  addition,  member  Firms  of  the 
Derivatives  Policy  Group  ("DPG") 
voluntarily  supply  us  with  additional 
information  regarding  derivative 
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"  See.  e  g.  Breeden.  Richard  C.  'Statement  Before 
the  Committee  on  Banking.  Housing  and  Urban 
Affairs,  Tnited  States  Senate.  Concerning  the 
Bankruptcy  of  Drexel  Bumham  Lambert"  (March  2. 
1990)  and  Exchange  Act  Release  No-  28347  (Aug. 
15.  1990),  55  FR  34027  (Aug.  21.  1990)  ('Recent 
events  have  indicated  that  the  existing  early 
warning  restrictions  may  not  be  sufficient  to 
address  the  problems  that  have  ansen  in  connection 
with  the  development  by  manv  broker-dealers  of 
large,  complex  holding  companies."). 

»17  CFR  240  17h-lT  and  17  CFR  240.17h-2T 
(the  "risk  assessment  rules"). 


financial  instruments,  off  balance  sheet 
obligations,  and  the  concentration  of 
credit  risk.  The  DPG  was  formed  in 
March  1995  by  the  industry-  and  the 
Commission  to  provide  a  voluntary' 
oversight  framework  for  monitoring 
derivatives  activities  of  broker-dealer 
affiliates. 

The  proposed  alternative  net  capital 
provisions  would  be  conditioned  on  the 
broker-dealer  and  its  holding  company 
documenting  a  comprehensive  risk 
management  system  for  identifving, 
measuring,  and  managing  risk,  which 
would  be  subject  to  Commission  review. 
Risks  that  are  managed  on  a 
consolidated  basis  at  the  holding 
company  level  cannot  be  understood  by 
reviewing  risk  management  practices  of 
only  one  regulated  entity — the  broker- 
dealer.  To  have  a  full  understanding  of 
how  risks,  including  risks  to  the  broker- 
dealer,  are  identified,  quantified,  and 
managed,  regulators  need  to  review  how- 
risk  is  managed  across  the  organization, 
including  how  risk  at  the  affiliate  may 
affect  other  interrelated  entities. 

Under  this  proposal,  a  broker-dealer 
could  use  its  proprietary-  mathematical 
risk  measurement  models  under 
prescribed  circumstances  to  calculate  its 
regulatory  capital  requirement.  Because 
many  broker-dealers  and  their  holding 
companies  already  manage  risk  on  a 
group-wide  basis  using  these  models, 
the  proposed  super\'isory  structure  also 
should  be  more  closely  aligned  with  the 
firms'  group-wide  financial  and  risk 
management.  Broker-dealers  wanting  to 
take  advantage  of  this  alternative  capital 
calculation  w  ould  need  to  provide  the 
Commission  with  access  to  group-wide 
information. 

In  most  instances,  the  Commission's 
supervision  on  a  group-wide  basis 
would  consist  of  analyzing  records  and 
reports  provided  by  the  holding 
company  (or  "CSE")  of  the  broker- 
dealer.'"  Nevertheless,  a  CSE  that  is  not 
an  entity  that  has  a  principal  regulator 
would  permit  the  Commission  to 
examine  its  books  and  records.  A  CSE 
also  would  permit  the  Commission  to 
examine  the  books  and  records  of  any 
affiliatejjf  the  broker-dealer  that  does 


'"In  some  instances,  another  financial  regulator 
may  require  reports  and  calculations  that  are 
similar  to  those  we  propose  here.  We  intend  to 
make  the  proposal  available  to  broker-dealers  that 
have  regulated  holding  companies.  We  do  not 
intend  to  examine  holding  companies  that  are 
primarily  in  the  insured  depository  institution 
business  (excluding  their  insurance  and  commercial 
businesses)  when  the  Commission  determines  that 
the  information  the  holding  company  provides  is 
sufficient  to  meet  the  Commission's  supervisory 
purposes  as  set  forth  in  this  proposal.  We  request 
comment  on  how  and  to  what  extent  the 
Commissions  recordkeeping  and  examination 
requirements  applicable  to  the  holding  company 
should  be  modified. 


not  have  a  principal  regulator."  As  a 
condition  to  the  broker-dealer's 
exemption  from  the  standard  net  capital 
rule,  for  a  holding  company  that  has  a 
principal  regulator,  the  holding 
company  would  make  available  to  the 
Commission  such  information 
concerning  the  operations  of  the  holding 
company  that  is  necessary  for  the 
Commission  to  evaluate  the  financial 
and  operational  risk  within  the  affiliate 
group  of  the  broker-dealer  (including 
any  risks  that  could  affect  the  reputation 
of  the  holding  company  or  broker- 
dealer)  and  to  evaluate  compliance  with 
the  conditions  of  eligibilitv  for 
computing  the  broker-dealer  capital 
charges  in  accordance  with  this 
proposal.  The  Commission  would  not 
examine  any  holding  company  that  is 
primarily  in  the  insured  depository 
institutions  business  (excluding  its 
insurance  and  commercial  businesses) 
and  that  arranges  to  provide  the  records 
necessary  to  meet  the  Commission's 
supervisory  purposes.  The  Commission 
also  would  not  examine  fimctionallv 
regulated  broker-dealer  affiliates.  We 
request  comment  on  the  adequacv  of  the 
Commission's  recordkeeping  and 
examination  requirements  with  respect 
to  the  holding  company  and  whether, 
and  to  what  extent,  they  should  be 
modified.  With  respect  to  any 
recordkeeping  or  examination 
requirement  that  should  be  modified, 
please  specifically  list  the  records  that 
a  holding  company  provides  to  its 
holding  company  regulator  that  could 
substitute  for  records  that  w'ould  be 
required  under  this  proposal. 

We  believe  that  broker-dealers  that 
may  choose  to  apply  to  use  the 
alternative  net  capital  proposal  could  be 
affiliated  with  holding  companies  that 
are  primarily  in  the  insured  depository 
institutions  business.  We  request 
comment  on  whether  we  should  adopt 
a  definition  of  "primarily  in  the  insured 
depository  institutions  business,"  and, 
if  so.  what  factors  we  should  consider. 

As  a  condition  of  the  broker-dealer 
using  the  alternative  capital  calculation, 
the  broker-dealer's  holding  companv 
would  also  be  required  to  comply  with 
stringent  rules  regarding  its  group-wide 


' '  The  rules  would  define  affiliates  with  a 
principal  regulator  as  banks  or  savings  associations, 
entities  registered  with  the  Commodity  Futures 
Trading  Commission  (other  than  broker-dealers), 
and  licensed  or  registered  insurance  companies. 
Bank  holding  companies,  savings  and  loan  holding 
companies,  and  foreign  banks  also  would  be 
considered  to  have  a  prmcipal  regulator  if:  (1)  The 
Commission  determines  that  it  has  in  place 
appropriate  arrangements  so  that  information 
provided  to  the  Commission  is  sufficient;  and  (2) 
The  holding  companies  or  foreign  banks  are 
primarily  in  the  insured  depository  business 
(excluding  their  insurance  and  commercial 
businesses). 
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internal  risk  management  control 
system.  Those  rules  are  designed  to 
ensure  the  integrity  of  the  risk 
measurement,  monitoring,  and 
management  process,  and  to  clarify 
accountability,  at  the  appropriate 
organizational  level,  for  defining  the 
permitted  scope  of  activity  and  level  of 
risk.  This  would  help  to  ensure  that  the 
control  system  would  adequately 
address  the  risks  posed  bv  the  CSE's 
business  and  the  environment  in  which 
it  is  being  conducted.  It  is  important 
that  the  Commission  be  informed  that 
these  risks  are  adequately  addressed 
because  financial  or  operational 
problems  at  the  holding  company  or 
affiliate  of  a  broker-dealer  could  impair 
the  financial  and  operational  stabilitv  of 
the  broker-dealer. 

Large  broker-dealers  have  long 
expressed  interest  in  having  their 
super\'isory  risk  assessment  and 
regulaton,'  capital  requirements  more 
closely  aligned  to  the  mathematical 
modeling  methods  they  already  use  to 
manage  their  own  business  risk  and 
capital.  In  response,  the  Commission 
considered  reformulating  its  net  capital 
rule  to  incorporate  mathematical  risk 
management  techniques  into  the 
computation  of  regulaton,"  capital 
charges.'-'  The  proposed  alternative 
capital  calculation  responds  to  the 
firms"  requests  while  recognizing  the 
complexities  of  modem  financial 
services  conglomerates 

The  proposal  also  responds  to 
international  developments.  Firms  that 
do  business  in  the  European  Union 
("EU")  have  told  us  that  they  may  need 
to  demonstrate  that  they  have 
consolidated  supervision  at  the  holding 
company  level  that  is  "equivalent"  to 
EU  consolidated  supervision.' '  We 
expect  that  the  Commission  supervision 
contemplated  by  this  proposal  would 
meet  this  standard.  As  a  result,  we 
believe  this  proposal  would  minimize 
duplicative  regulatorv'  burdens  on  firms 
that  are  active  in  the  EU  as  well  as  in 


'-  In  1997,  the  Commission  issued  a  concept 
release  to  solicit  comment  regarding  whether  to 
consider  reformulating  its  net  capital  rule  to 
incorporate  mathematical  risk  management 
techniques  into  the  computation  of  regulatory 
capital  charges   See  Securities  Exchange  Act 
Relea.se  No.  .'{9456  (December  30,  1997),  62  FR 
68011 

'^EIJ  "consolidated  supervision"  would  take  the 
form  of  a  series  of  quantitative  and  qualitative  rules, 
imposed  at  the  level  of  the  holding  company, 
regarding  firms'  internal  controls,  capital  adequacy, 
inlra-group  transactions,  and  risk  concentration 
Without  a  demonstration  of  "equivalent" 
supervision,  we  understand  that  an  affiliate 
institution  located  in  the  EU  may  either  be  subject 
to  additional  capital  charges  or  be  required  to  form 
a  sub-holding  company  m  the  EU  See  "Directive 
2002/87/EC  of  the  European  Parliament  and  of  the 
Council  of  16  December  2002," 


other  jurisdictions  that  may  have  similar 
laws. 

We  note  that  the  EU  uses  the 
international  regulatory  standards 
developed  by  the  Basel  Committee  on 
Banking  Supervision  ("Basel 
Committee"),  which  aim  to  align 
economic  capital  calculations  with 
regulatory-  capital  requirements  for  large 
internationally  active  banking 
institutions  ("Basel  Standards").'''  Our 
proposal  incorporates  a  capital 
computation  for  the  CSE  that  is 
designed  to  be  consistent  with  the  Basel 
Standards,  The  Basel  Standards  have 
been  used  by  many  other  financial 
regulators  for  many  years  as  a  method 
to  assess  capital  adequacy  at  the  holding 
company  level.  Requiring  that  the  CSE 
calculate  its  allowable  capital  based  on 
the  Basel  Standards  would  provide  the 
Commission  with  a  useful  measure  of 
the  CSE's  financial  position  and  allow 
for  greater  comparability  of  the  CSE's 
financial  position  to  that  of 
international  securities  firms  and 
banking  institutions. 

Eliininating  the  need  to  maintain  a 
separate  system  to  calculate  regulatory' 
capital  should  reduce  regulator^'  costs 
for  broker-dealers  that  have  developed 
mathematical  risk  measurement  models 
as  part  of  a  risk  management  system  for 


'  ■•  The  central  bank  governors  of  the  Group  of  Ten 
countries  fiOlO  countries")  established  the  Basel 
Committee  in  1974  to  provide  a  forum  for  ongoing 
cooperatioa  among  member  countries  on  banking 
supervisory  matters.  Its  basic  consultative  papers 
are:  the  Basel  Capital  Accord  (1988),  the  Core 
Principles  for  Effective  Banking  Supervision  (1997), 
and  the  Core  Principles  Methodology  (1999),  The 
Basel  Standards  establish  a  common  measurement 
system,  a  framework  for  supervision,  and  a 
minimum  standard  for  capital  adequacy  for 
international  banks  in  the  G-10  countries.  In  April 
200.3,  the  Basel  Committee  released  for  public 
comment  a  document  entitled  "The  New  Basel 
Capital  AccCrd."  Comments  were  accepted  through 
July  31.  2000.  On  October  11.  2003,  the  Basel 
Committee  announced  that  it  had  received  over  200 
comment  liters  and  that  there  is  continued  broad 
support  for  the  structure  of  the  proposed  New  Basel 
Capital  Accord  and  agreement  on  the  need  to  adopt 
a  more  risk-sensitive  capital  framework.  The 
Committee  requested  comment  by  December  31, 
2003  on  an  amendment  to  its  proposed  treatment 
of  expected  and  unexpected  losses.  The  Basel 
Committee  expects  to  issue  a  final  revision  of  the 
proposed  New  Basel  Capital  Accord  by  the  middle 
of  2004,  with  an  effective  date  for  implementation 
of  December  31,  2006. 

The  Basel  Standards  generally  have  been 
implementad  for  internationally  active,  large 
banking  institutions  by  US,  bank  regulators.  See 
Office  of  the  Comptroller  of  the  Currency,  Federal 
Reserve  System.  Federal  Deposit  Insurance 
Corporation,  "Risk  Based  Capital  Standards;  Market 
Risk."  61  FR  47358  (Sept.  6,  1996).  Currently.  US. 
banking  regulators  have  released  an  Advanced 
Notice  of  Proposed  Rulemaking  to  seek  comment  on 
their  preliminary  views  regarding  the 
implementation  of  the  proposed  New  Basel  Capital 
Accord  (68  FR  45900  (August  4,  2003))  Comments 
are  due  by  November  3,  2003. 

Proposed  Appendix  G  is  designed  to  be 
consistent  with  the  Basel  Standards. 


business  purposes.  We  also  expect  it  to 
lower  the  market  and  credit  risk 
deductions  from  net  capital  for  eligible 
broker-dealers.  Despite  this  anticipated 
reduction  in  required  net  capital,  we 
believe  that  the  proposal's  safeguards, 
including  the  proposed  minimum 
tentative  net  capital  and  net  capital 
levels,  should  reduce  systemic  risk  and 
not  impair  investor  protection. 

II.  Alternative  Capital  Computation  for 
Eligible  Broker-Dealers 

Exchange  Act  section  15(c)(3)  gives 
the  Commission  broad  authority  to 
adopt  rules  and  regulations  regarding 
the  financial  responsibility  of  broker- 
dealers  that  we  find  are  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. '^  The 
Comm.ission  has  promulgated  various 
rules  under  this  provision,  including  the 
nel  capita)  rule."^  the  hypothecation 
rules.' ^  and  the  customer  protection 
rule.'"  Other  rules,  such  as  the 
Commission's  books  and  records 
rules, ^s  reporting  requirements,^"  and 
the  early  warning  rule,-'  support  our 
financial  responsibility  framew-ork.  The 
Commission  receives  additional 
information,  including  information 
about  affiliates  of  broker-dealers, 
financial  and  risk  information  about 
holding  companies  and  certain  affiliates 
of  broker-dealers,  and  certain  off- 
balance  sheet  items  of  broker-dealers, 
their  holding  companies,  and  their 
affiliates  through  the  risk  assessment 
rules  and  meetings  with  and  reports 
from  members  of  the  Derivatives  Policy 
Group.  Since  its  adoption,  we  believe 
that  the  nei  capital  rule  and  these  other 


'5  15  U,S,C.  780(c)(3). 

"17  CFR  240  15C3-1.  In  calculating  its  net 
capital,  a  broker-dealer  is  required  to  reduce  the 
value  of  its  proprietary  positions  to  provide  a 
capital  cushion  if  the  value  of  these  positions 
should  decline.  The  rule  also  places  restrictions  on 
the  withdrawal  of  equity  capital  from  a  broker- 
dealer, 

'"17CFR240,15c2-l  and  240,8c-l,  The 
hypothecation  rule  restricts  broker-dealers' 
handling  and  use  of  customer  securities,  including 
prohibiting  commingling  of  customers'  securities 
without  their  consent. 

">17  CFR  240,15c3-3  The  customer  protection 
rule  requires  broker-dealers  to  have  possession  or 
control  of  all  fully  paid  and  excess  margin 
securities  that  they  carry  for  their  customers.  In 
addition,  the  customer  protection  rule  prohibits  the 
broker-dealer's  use  of  customer  funds  to  finance  the 
broker-dealers  proprietary  business  The  rule  also 
requires  broker-dealers  that  carry  customer 
accounts  to  establish  a  special  reserve  bank  account 
for  the  exclusive  benefit  of  customers. 

">17  CFR  240  17a-3  and  240  17a-4. 

2°17CFR240,17a-5. 

21 17  CFR  240,17a-ll  The  early  warning  rule 
requires  that  if  a  broker-dealer's  net  capital  falls 
below  a  certain  specified  level  or  if  it  discovers  a 
material  internal  control  inadequacy,  the  broker- 
dealer  must  file  a  notice  with  us  and  with  the  firm  s 
designated  examining  authority. 
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supervisory'  tools  generallv  have 
performed  well  by  assisting  the 
Commission  and  the  self-regulatory 
organizations  {•SROs")  in  identifying  at 
an  early  stage  firms  that  are 
experiencing  financial  problems. 

This  proposal  would  expand  the  use 
of  mathematical  model-based  capital 
charge  calculations,  which  the 
Commission  has  permitted  for  several 
years  in  the  context  of  OTC  derivatives 
dealers.'-  to  eligible  broker-dealers  that 
elect  Commission  supervision  of  their 
holding  company  and  affiliates,  subject 
to  certain  specified  conditions.-^ 

A  broker-dealer's  use  of  this 
alternative  net  capital  treatment  would 
be  conditioned  on  the  CSE  complving 
virith  a  series  of  requirements.  The  CSE 
would  be  required  on  a  mnnthlv  and 
quarterly  basis  to  compute  group-wide 
capital  and  allowances  for  market, 
credit,  and  operational  risk  as  if  it  were 
subject  to  the  Basel  Standards.  The  CSE 
also  would  be  required  to  provide  the 
Commission  with  certam  financial, 
operational,  and  risk  management 
information.  The  CSE  would  be  required 
to  implement  and  maintain  a 
consolidated  internal  risk  management 
control  system  and  procedures  to 
monitor  and  manage  group-wide  risk, 
including  market,  credit,  funding, 
operational,  and  legal  risks. 

We  are  proposing  what  we  believe  are 
prudent  parameters  for  measuring  a 
broker-dealer's  net  capital  charges  and 
allowances  for  risk  for  its  holding 
company,  although  in  some  cases  these 
parameters  may  be  more  conservative 
than  some  firms  may  believe  are 
necessary  to  account  for  risk.  For 
example,  the  proposal  contains  the 
requirements  that  the  VaR  model  used 
to  calculate  market  risk  for  the  broker- 
dealer  and  for  the  holding  company  be 
based  on  a  ten  business-day  movement 
in  rates  and  prices  and  that  a  99% 
confidence  level  be  used,  and  that  the 
VaR  measure  be  multiplied  bv  a  factor 
of  at  least  three.  These  parameters  are 
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22  The  Commission  permits  broker-dealers  that 
limit  their  business  to  OTC  derivatives  trading  and 
ancillan,'  cash  and  portfolio  management  activities 
("OTC  derivatives  dealers")  to  calculate  capital 
charges  based  on  VaR  models  Exchange  Act 
Release  No.  40594  (November  3.  1998).  63  FR 
59362  This  voluntary  registration  allovi's  an  OTC 
derivatives  dealer  to  use  mathematical  models  to 
calculate  its  market  and  credit  risk  capital  charges 
upon  Commission  approval  of  an  application  that 
is  subiect  to  an  intensive  Commission  review  of 
how  the  firm  manages  its  market,  credit,  liquidity 
and  funding,  legal,  and  operational  risks.  Because 
the  amounts  at  risk  are  calculated  across  the 
affiliate  group  of  the  OTC  derivatives  dealer,  the 
Commission  gains  a  group-wide  perspective  on  how 
the  firm  is  managed  and  how  it  handles  large  group- 
wide  exposures. 

2J  The  affiliate  group,  i  e.  the  CSE,  includes  the 
broker-dealer  and  all  affiliates  of  the  broker-dealer, 
including  the  holding  company. 


based  on  our  experience  and  existing 
Commission  rules  and  rules  of  other 
regulatory  agencies  where  there  are 
similar  risk  factors  in  the  regulated 
entities.  We  ask  for  comment  on  all 
these  parameters. 

Proposed  paragraph  (a)(7)  of  Rule 
15c3-l  provides  that  the  Commission 
may  grant,  in  whole  or  in  part,  an 
application,  or  an  amendment  to  an 
application,  by  a  broker-dealer  to  use 
the  voluntary  alternative  net  capital 
computation.  -''  This  proposed 
paragraph  also  provides  that  the  broker- 
dealer  must  at  all  times  maintain 
tentative  net  capital  of  not  less  than  Si 
billion  and  net  capital  of  not  less  than 
S500  million. 

We  expect  that  net  capital  charges 
will  be  reduced  for  broker-dealers  that 
use  the  proposed  alternative  net  capital 
computation.  The  present  haircut 
structure  is  designed  so  that  firms  will 
have  a  sufficient  capital  base  to  account 
for,  in  addition  to  market  and  credit 
risk,  other  types  of  risk,  such  as 
operational  risk,  leverage  risk,  and 
liquidity  risk.  Raising  the  minimum 
tentative  net  capital  requirement  to  Si 
billion  and  net  capital  requirement  to 
S500  million  is  one  way  to  ensure  that 
firms  that  use  the  alternative  capital 
computation  maintain  sufficient  capital 
reserves  to  account  for  these  other  risks. 
In  addition,  based  on  our  experience, 
firms  must  have  this  scale  of  operations 
in  order  to  have  developed  internal  risk 
management  control  systems  necessarv 
to  support  reliable  VaR  computations. 

We  request  comment  on  these 
required  minimum  levels  of  tentative 
net  capital  and  net  capital.  Should  they 
be  raised  or  lowered? 

Proposed  paragraph  (c)(13)  of  Rule 
15c3-l  defines  "entity  that  has  a 
principal  regulator"  as  a  person  (other 
than  a  natural  person)  that  is  not  a 
registered  broker-dealer  (other  than  a 
broker-dealer  registered  under 
§  15(b)(ll)  of  the  Exchange  Act)  and  that 
belongs  to  one  of  two  categories.  Under 
proposed  paragraph  (c)(13)(i),  the 
person  could  be  an  insured  depository 
institution,  an  entity  registered  with  the 
Commodities  Futures  Trading 
Commission,  or  a  licensed  or  regulated 
insurance  company.  Under  proposed 


-•*  The  application  and  approval  process  for  firms 
that  elect  this  capital  treatment  would  be  similar  to 
the  one  for  firms  using  the  alternative  capital 
computation  for  OTC  derivatives  dealers.  Among 
other  things,  the  Commission  would  issue  a  firm- 
specific  approval  setting  forth  the  terms  of  the 
alternative  capital  computation.  We  would  expect 
to  revise  the  approval  when  circumstances  change. 
Changes  that  might  necessitate  revising  the 
approval  would  include  a  change  in  the  firm's 
internal  risk  management  control  systems  or  a 
change  in  the  firm's  eligibility  to  use  models  for 
certain  categories  of  positions. 


paragraph  (c)(13)(ii),  bank  holding 
companies,  savings  and  loan  holding 
companies,  and  foreign  banks  that  do 
business  in  the  U.S.  would  also  be 
considered  to  have  a  principal  regulator 
if  there  are  in  place  appropriate 
arrangements  so  that  information 
provided  to  the  Commission  is 
sufficiently  reliable  for  the  purposes  of 
proposed  Appendix  E  and  proposed 
Appendix  G  and  if  the  entity  is 
primarily  in  the  insured  depository 
institutions  business  (excluding  its 
insurance  and  commercial  businesses). 
We  request  comment  on  this  definition 
of  "entity  that  has  a  principal 
regulator." 

The  proposed  amendment  to 
paragraph  (c)(15)  of  Rule  15c3-l  defines 
"tentative  net  capital"  for  a  broker- 
dealer  using  the  alternative  net  capital 
computation. 

A.  Proposed  Appendix  E  to  Rule 
15c3-l 

Proposed  Appendix  E  to  Exchange 
Act  Rule  15c3-l  would  include 
application  requirements  and  the 
proposed  new  alternative  method  of 
calculating  market  and  credit  risk 
capital  charges  for  the  broker-dealer  as 
well  as  additional  supervisory 
conditions  the  Conxmission  could 
impose  on  the  broker-dealer  in 
appropriate  circumstances,  such  as 
compliance  failures.  Many  of  these 
requirements  are  similar  to  the  rules 
applicable  to  OTC  derivatives  dealers. 
The  requirements  are  also  based  on  our 
experience  with  the  risk  assessment 
rules  and  meetings  with  and  reports 
from  members  of  the  DPG  and  other 
broker-dealers.  Once  a  broker-dealer  has 
submitted  an  application,  the 
Commission  will  conduct  an  intensive 
review  of  how  the  firm  manages  its 
market,  credit,  liquidity  and  funding, 
legal,  and  operational  risks  to  determine 
whether  the  broker-dealer  has  met  the 
requirements  of  proposed  Appendix  E 
and  is  in  compliance  with  other 
applicable  rules  and  whether  the 
holding  company  of  the  broker-dealer  is 
in  compliance  with  the  terms  of  its 
undertaking. 

1.  Application 

Pursuant  to  paragraph  (a)  of  proposed 
Appendix  E.  a  broker-dealer  may  apply 
to  the  Commission  for  an  exemption 
from  the  standard  net  capital  rule  to 
calculate  certain  market  and  credit  risk 
capital  charges  in  accordance  with 
Appendix  E.^s  Paragraph  (a)  describes 


2^  From  time  to  time,  the  broker-dealer  will 
submit  amendments  to  its  application  For  example, 
the  broker-dealer  will  be  required  to  submit  an 
amendment  to  its  application  if  it  materially 

Continued 
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the  various  documents  and  information 
which  must  be  submitted  as  part  of  the 
application  from  the  broker-dealer  and 
from  the  holding  company  of  the  broker- 
dealer  that  u  ill  allow  the  (Commission 
to  determine  whether  an  exemption 
from  the  net  capital  rule  is  necessar\'  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors. 

The  documents  and  information  that 
must  be  submitted  as  part  of  the 
application  are  similar  to  those  we 
presently  obtain  under  the  OTC 
derivatives  dealer  rules,  under  the  risk 
assessment  rules,  and  voluntarilv  from 
the  DPG  firms  and  other  broker-dealers. 
We  have  found  that  thev  are  useful  in 
gaining  insight  into  the  financial 
condition,  internal  risk  management 
conUol  svstem.  and  activities  of  the 
broker-dealer  and  its  holding  company 
and  affiliates  and  to  understand  and 
evaluate  group-wide  risk  exposures. 
Adverse  financial  or  operational 
conditions  at  the  holding  company  or  an 
affiliate  of  the  broker-dealer  may  expose 
the  broker-dealer  to  additional  risk.  For 
example,  the  failure  of  an  affiliate  may 
adversely  affect  the  ability  of  the  broker- 
dealer  to  obtain  short-term  funding. 
Therefore,  we  would  require  receipt  of 
these  documents  and  information 
relating  to  the  operational  and  financial 
condition  of  the  broker-dealer,  and  its 
holding  company  and  other  affiliates,  as 
a  condition  for  the  broker-dealer's  use  of 
proposed  Appendix  E  to  calculate 
certain  of  its  capital  charges.  We  request 
comment  on  all  aspects  of  the 
application  requirements. 

a.  Documents  and  Information  To  Be 
Submitted  by  the  Broker-Dealer 

Paragraph  (a)(1)  of  proposed 
Appendix  E  lists  the  documents  and 
information  to  be  submitted  bv  the 
broker-dealer  as  part  of  its  application  to 
use  the  alternative  capital  computation. 
The  documents  and  information  would 
include: 

•  An  executive  summary-  of  the 
documents  and  information  submitted 
to  the  Commission  by  the  broker-dealer 
and  a  description  of  the  holding 
company  of  the  broker-dealer  (which 
may  not  be  a  natural  person): 

•  A  list  of  types  of  positions  the 
brok€;r-dealer  holds  in  its  proprietary 
account  and  a  description  of  the  method 
the  broker-dealer  would  use  to  compute 
its  capital  charges  on  those  positions: 

•  A  description  of  mathematical 
models  used  to  price  positions  and  to 
compute  capital  charges  and  how  those 
models  meet  the  quantitative  and 


ainend.s  a  VaR  model  that  it  uses  to  calculate  a 
market  or  credit  risk  capital  charge. 


qualitative  requirements  of  proposed 
Appendix  E: 

•  If  the  broker-dealer  is  applying  to 
the  Commission  to  use  scenario  analysis 
to  calculate  capital  charges  for  certain 
positions,  a  list  of  the  positions  and  a 
description  of  how  the  capital  charges 
will  be  calculated:  and 

•  A  description  of  the  broker-dealer's 
internal  risk  management  control 
system  and  how  that  system  satisfies  the 
requirements  set  forth  in  Rule  15c3-4. 

b.  Holding  Company  Undertaking 

As  part  of  the  application,  and  as  a 
condition  of  the  broker-dealer's  use  of 
proposed  Appendix  E  to  calculate 
certain  of  its  capital  charges,  the  broker- 
dealer  would  also  be  required,  by 
paragraph  (a)(l)(viii)  of  proposed 
Appendix  E,  to  file  a  written 
undertaking  by  the  broker-dealer's 
holding  company,  signed  by  a  duly 
authorized  person  at  the  holding 
company,  in  which  the  holding 
company  would  agree,  among  other 
things,  to: 

•  Comply  with  proposed  Appendix  G 
to  Rule  15c3-l.  discussed  in  further 
detail  below,  which  generally  would 
require  that  the  holding  company  make 
certain  capital  calculations,  make 
certain  reports  to  the  Commission, 
maintain  and  keep  certain  records,  and 
notify  the  Commission  upon  the 
occiurence  of  certain  events: 

•  Comply  with  all  applicable 
provisions  of  proposed  Appendix  E: 

•  Comply  with  the  provisions  of  Rule 
15c3-4  with  respect  to  a  group-wide 
internal  risk  management  control 
system  for  the  CSE  as  if  it  were  a  broker- 
dealer  that  computes  its  capital  charges 
in  accordance  with  proposed  AppendLx 
E: 

•  As  part  of  the  group-wide  internal 
risk  management  control  system, 
establish,  document,  and  maintain 
procedures  for  the  detection  and 
prevention  of  money  laundering  and 
terrorist  financing; 

•  Permit  the  Commission  to  examine 
the  books  and  records  of  any  affiliate, 
including  the  holding  company,  if  the 
affiliate  is  not  an  entity  that  has  a 
principal  regulator  (as  defined  in 
proposed  paragraph  {c)(13)  of  Rule 
15c3-l)  for  the  purposes  of  these  rules: 

•  For  certain  entities  that  have 
principal  regulators  (those  entities  listed 
in  proposed  paragraph  (c)(13)(ii)  of  Rule 
15c3-l)  for  the  purposes  of  these  rules, 
make  available  to  the  Commission  such 
information  concerning  the  operations 
of  the  entity  that  the  Commission 
determines  is  necessary  to  evaluate  risks 
that  may  affect  the  financial  or 
operational  condition  of  the  holding 
company; 


•  If  the  disclosure  to  the  Commission 
of  any  information  required  as  a 
condition  for  the  broker-dealer  to  use 
proposed  Appendix  E  would  be 
prohibited  by  law  or  otherwise, 
cooperate  with  the  Commission  as 
needed,  including  by  describing  anv 
secrecy  laws  or  other  impediments  that 
could  restrict  the  ability  of  the  broker- 
dealer  or  its  affiliates  from  providing 
information  to  the  Commission  and  by 
discussing  the  manner  in  which  the 
broker-dealer  and  the  holding  company 
propose  to  provide  the  Commission 
with  adequate  assurances  of  access  to 
information: 

•  For  any  non-U. S.  holding  company, 
consent  to  the  jurisdiction  of  the 
Commission  and  agree  to  maintain  a 
U.S.  registered  agent; 

•  Submit  to  the  Commission  all 
material  changes  to  mathematical 
models  used  to  calculate  allowances  for 
market  and  credit  risk  for  Commission 
approval: 

•  .Submit  to  the  Commission  all 
material  changes  to  the  group-wide 
internal  risk  management  system:  and 

•  Acknowledge  that  the  Commission 
may  implement  additional  supervisory 
conditions,  described  in  detail  below,  if 
the  holding  company  fails  to  comply 
with  any  provision  of  its  undertaking. 

The  proposed  terms  of  the 
undertaking  are  those  that  we  have 
determined  are  necessary  for  us  to 
understand  the  risks  to  the  broker-dealer 
that  may  result  from  activities  of  its 
affiliates  and  for  us  to  have  access  to 
information  concerning  the  CSE.  For 
example,  permitting  the  Commission  to 
examine  the  books  and  records  of  non- 
functionally  regulated  affiliates  of  the 
broker-dealer  will  provide  the 
Commission  with  an  understanding  of 
the  group-wide  risk  exposures  that  may 
have  a  material  effect  on  the  financial  or 
operational  condition  of  the  broker- 
dealer.  The  requirement  to  establish  a 
group-wide  internal  risk  management 
control  system  in  accordance  with  the 
standards  of  Rule  15c3-4  will  help 
provide  assurance  that  the  control 
system  that  is  implemented  will 
adequately  address  the  risks  posed  by 
the  firm's  business  and  the  environment 
in  which  it  is  being  conducted.  We 
request  comment  on  the  documents  that 
the  broker-dealer  must  submit  as  part  of 
its  application  to  use  proposed 
Appendix  E  to  compute  certain  of  its 
capital  charges. 

As  noted  above,  use  of  the  alternative 
net  capital  treatment  by  a  broker-dealer 
is  conditioned  on  the  broker-dealer's 
holding  company  undertaking  to 
comply  with  the  above  requirements. 
We  request  comment  on  all  aspects  of 
the  holding  company  undertaking. 
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Should  we  consider  any  other 
conditions?  Are  any  of  the  proposed 
conditions  problematic? 

c.  Documents  and  Information  To  Be 
Submitted  by  the  Holding  Company 

Under  paragraph  (a)l2)  of  proposed 
Appendix  E,  as  a  condition  of  the 
broker-dealer's  use  of  the  alternative 
capital  treatment,  the  holding  company 
of  the  broker-dealer  must  submit  the 
following  documents  and  information  to 
the  Commission  as  part  of  the 
application  of  the  broker  or  dealer: 

•  A  narrative  description  of  the 
business  and  organization  of  the  holding 
company: 

•  An  organizational  chart  depicting 
the  holding  company  and  its 
subsidiaries  and  affiliates; 

•  An  alphabetical  list  of  the  affiliates 
of  the  broker-dealer  ("affiliate  group"), 
with  an  identification  of  the  financial 
regulator,  if  any.  with  whom  the  affiliate 
is  registered  and  a  designation  of  those 
affiliates  that  are  material  to  the  holding 
company  ("material  affiliates"); 

•  Consolidated  and  consolidating 
financial  statements; 

•  Certain  sample  capital  calculations 
made  according  to  proposed  Appendix 
G  to  Rule  15c3-l; 

•  A  description  of  the  categories  of 
positions  held  by  the  holding  company 
and  affiliates; 

•  A  description  of  the  methods  the 
holding  company  intends  to  use  for 
computing  allowances  for  market  risk, 
credit  risk,  and  operational  risk; 

•  A  description  of  any  differences 
between  the  models  used  by  the  holding 
company  and  those  used  by  the  broker- 
dealer  to  compute  capital  charges  on  the 
same  instrument  or  counterparty; 

•  A  description  of  the  internal  risk 
management  control  system  used  bv  the 
holding  company  to  manage  group-wide 
risk  and  how  that  system  satisfies  the 
requirements  of  Rule  15c3-4;  and 

•  Sample  risk  reports  that  the  holding 
company  provides  to  its  senior 
management. 

Because  each  firm  manages  its 
internal  risk  differently,  the 
Commission,  during  the  application 
process,  must  assess  each  firm's 
business  and  internal  risk  management 
control  systems  to  determine  whether 
an  exemption  is  appropriate.  The 
documents  and  information  we  would 
require  the  holding  company  to  file  as 
a  condition  for  the  exemption  would 
allow  us  to  evaluate  this  risk.  In  certain 
circumstances,  depending  on  the 
relationship  or  the  geographic  location 
of  the  holding  company  and  its 
affiliates,  the  Commission  may 
condition  its  approval  on  obtaining 
additional  information  or  documents 


necessary  to  adequately  assess  the  risks 
to  the  CSE  and  to  the  broker-dealer. 
Paragraph  (a)(3)  of  proposed  Appendix 
E  provides  that  the  application  shall  be 
supplemented  by  such  other 
information  or  documents  relating  to  the 
internal  risk  management  control 
system,  mathematical  models,  and 
financial  position  of  the  broker-dealer  or 
the  holding  company  that  the 
Commission  may  request  to  complete  its 
review  of  the  application. 

Under  paragraph  (a)(4)  of  proposed 
Appendix  E,  the  application  would  be 
considered  filed  when  received  at  the 
Commission's  principal  office  in 
Washington.  DC.  All  information  and 
documents  submitted  in  connection 
with  the  application  would  be  accorded 
confidential  treatment  under  the 
proposal. 

We  request  contunent  on  the 
documents  and  information  we  propose 
to  require  that  the  broker-dealer  and 
holding  company  file  as  a  condition  for 
the  exemption.  For  example,  are  there 
other  documents  or  information  we 
should  require? 

As  part  of  its  group-wide  internal  risk 
management  control  system,  the  holding 
company  would  be  required  to 
establish,  document,  and  maintain 
procedures  for  the  detection  and 
prevention  of  money  laundering  and 
terrorist  financing.  These  procediues 
would  include  appropriate  safeguards  at 
the  holding  company  level  to  prevent 
monev  laundering  through  affiliates. ^^ 

Under  paragraph  (a)(6)  of  proposed 
Appendix  E.  the  Commission  would 
grant  an  application  by  a  broker-dealer 
to  use  the  alternative  capital 
computation  if  it  determines  that  the 
broker-dealer  has  met  the  requirements 
of  Appendix  E  and  is  in  compliance 
with  other  applicable  Exchange  Act 
rules  and  that  the  holding  company  is 
in  compliance  with  the  terms  of  its 
undertaking,  which  are  conditions  for 
the  approval. 

Under  paragraph  (a)(7)  of  proposed 
Appendix  E.  a  broker-dealer  would  be 
required  to  amend  and  resubmit  its 
application  to  use  Appendix  E  to  the 
Commission  if  the  broker-dealer  or  its 
holding  company  desires  to  make  a 
material  change  to  a  mathematical 
model  used  to  calculate  market  or  credit 
risk  or  its  internal  risk  management 
control  system  as  described  in  the 
application.  Because  material  changes  to 
the  mathematical  models  may  have  a 


-''This  parallels  requirements  in  the  proposed 
New  Basel  Capital  Accord  See  also  Financial 
Action  Task  Force  on  Money  Laundering  (FATF) 
Recommendation  22  and  see  generally  the  FATFs 
Special  Recommendations  on  Terrorist  Financing 
(The  FATF's  documents  can  be  found  at  http:// 
www.FATF-GAFI.org). 


significant  impact  on  the  firm's  net 
capital  or  risk  allowances  and  changes 
to  the  internal  risk  management  control 
systems  could  result  in  changes  to  the 
amount  of  risk  assumed  by  the  broker- 
dealer  or  holding  company,  Conmiission 
review  of  those  changes  would  be 
appropriate  to  determine  if  the 
exemption  continues  to  be  consistent 
with  the  Exchange  Act.  Under 
paragraph  (a)(8)  of  proposed  Appendix 
E,  the  broker-dealer  would  be  required 
to  notif\'  the  Commission  of  anv 
material  change  to  the  corporate 
structure  of  the  broker-dealer  or  the 
holding  company  as  described  in  the 
application. 

Under  paragraph  (a)(9)  of  proposed 
Appendix  E,  as  a  condition  of  the 
exemption  to  compute  its  capital 
charges  pursuant  to  Appendix  E,  a 
broker-dealer  would  agree  to  provide  45 
days  written  notice  to  the  Commission 
if  it  chose  to  end  its  reliance  on  the 
exemption.  The  broker-dealer  would 
also  agree  that  the  Commission  could 
determine  that  the  notice  would  be 
effective  after  a  shorter  or  longer  period 
of  time  if  the  broker-dealer  consents  or 
if  the  Commission  determines  that  the 
shorter  or  longer  period  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  We  request  comment  on  this 
notice  provision.  For  example,  is  45 
days  an  appropriate  notification  period? 
Would  a  shorter  or  longer  time  period 
be  preferable? 

Pursuant  to  paragraph  (a)(10)  of 
proposed  Appendix  E,  the  Commission 
may,  by  order,  revoke  the  broker- 
dealer's  exemption  that  allows  it  to  use 
proposed  Appendix  E  to  calculate 
certain  capital  charges  if  the 
Commission  finds  that  the  exemption  is 
no  longer  necessary  or  appropriate  in 
the  public  interest  or  is  no  longer 
consistent  with  the  protection  of 
investors.  A  broker-dealer  that  is  no 
longer  permitted  to  calculate  its 
regulator)-  capital  requirements 
pursuant  to  Appendix  E  must  compute 
its  capital  charges  using  the  standard 
haircut  method  in  the  net  capital  rule. 
We  request  comment  on  the  revocation 
provisions.  Should  paragraph  (a)(10)  of 
proposed  Appendix  E  specif\-  certain 
circumstances  where  revocation  of  the 
exemption  would  be  appropriate? 

2.  Risk  Management  Control  System 

Under  paragraph  (b)  of  proposed 

Appendix  E.  the  broker-dealer  would  be 
required  to  establish,  document,  and 
maintain  an  internal  risk  management 
control  system  that  meets  the 
requirements  of  §240  ]5c3-4  (with 
proposed  amendments  to  apply  the  rule 
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to  broker-dealers  using  Appendix  E).^^ 
Rule  l.Sc.3— 4  is  designed  to  ensure  the 
integrity  of  the  risk  measurement, 
monitoring,  and  management  process, 
and  to  clarifv'  accountability,  at  the 
appropriate  organizational  level,  for 
defining  the  permitted  scope  of  activitv 
and  level  of  risk.  We  request  comment 
on  this  proposed  requirement. 

3.  Market  Risk  Capital  Charge 

Under  paragraph  (c)  of  proposed 
Appendix  E,  the  market  risk  capital 
charge  on  certain  of  the  broker-dealer's 
positions  would  be  computed  either 
using  VaR  mathematical  models, 
scenario  analysis,  or  the  standard 
haircut  method  of  paragraph  (c)(2)(vi)  of 
Rule  15c3-l.  The  computation  of  the 
market  risk  capital  charge  under  this 
proposal  is  based  on  the  method  for 
computing  market  risk  under  the  OTC 
derivatives  dealer  rules.  Generally, 
when  a  statistical  model  is  used  to 
determine  market  risk  charges,  the  VaR 
amount  determined  by  using  the  model 
must  be  multiplied  bv  a  muUiplication 
factor  to  take  into  account  the  risk  that 
the  model  does  not  measure  the  effects 
of  unlikely  but  significant  events. 

a.  Market  Risk  Capital  Charge 
Calculation  Using  a  VaR  Model 

For  positions  for  which  a  market  risk 
capital  charge  mav  be  computed  using 
a  VaR  model,-"  the  market  risk  capital 
charge  would  be  the  VaR  of  the 
positions,  which  would  be  multiplied 
by  the  appropriate  multiplication  factor 
to  provide  an  adequate  measure  of  risk 
during  periods  of  market  stress. 2*5 

In  order  for  the  Commission  to 
monitor  whether  the  broker-dealer's 
VaR  models  provide  an  adequate 
measure  of  the  broker-dealer's  risk 
exposures,  an  eligible  broker-dealer 
would  be  required  to  obtain 
authorization  from  the  Commission, 
either  in  its  original  application  or  bv 
submitting  an  amendment  to  its 
application,  before  using  a  VaR  model  to 
calculate  market  risk  capital  charges  on 
particular  categories  of  exposures.  The 
multiplication  factor  would  be 
determined  by  reference  to  Table  1  of 
proposed  Appendix  E  based  on  the 
results  of  quarterly  backtests  of  the  VaR 
model,  which  compare  the  losses 
predicted  by  the  model  to  actual  losses 
incurred  in  the  broker-dealer's  portfolio, 
except  thai  the  initial  multiplication 
factor  would  be  three.  In  considering  an 
application  or  amendment,  the 


Commission  may  adjust  the 
multiplication  factor  or  take  other 
action,  as  appropriate,  after  evaluating 
the  firm's  adherence  to  robust  internal 
risk  management  procedures,  including 
a  review  of  its  VaR  models.  *" 

Paragraph  (e)  of  proposed  Appendix  E 
would  set  forth  the  qualitative  and 
quantitative  requirements  for  VaR 
models  used  by  the  broker-dealer  to 
calculate  capital  charges.  *'  These 
requirements  are  intended  to  make  the 
capital  charges  based  on  the  VaR 
measures  a  more  accurate  measure  of 
losses  that  may  occur  during  periods  of 
market  stress  and  are  based  on  those  in 
the  OTC  derivatives  dealer  rules  and  our 
experience  in  implementing  those  rules. 
The  qualitative  requirements,  listed  in 
paragraph  (e)(1)  of  proposed  Appendix 
E,  would  require  that  the  VaR  models 
used  to  calculate  market  and  credit  risk 
be  the  same  models  used  to  report 
market  and  credit  risk  to  the  firm's 
senior  management  and  must  be 
integrated  into  the  internal  risk 
management  system  of  the  firm:  that  the 
VaR  model  must  be  reviewed  by  the 
firm  periodically  and  annually  by  a 
registered  public  accounting  firm,  as 
that  term  is  defined  in  the  Sarbanes- 
Oxley  Act  of  2002;  '-  and  that  for 
purposes  of  computing  market  risk,  the 
multiplication  faclor  must  be 
determined  based  on  quarterly 
backtesting  of  the  VaR  model  used  to 
calculate  market  risk  and  by  reference  to 
Table  1  of  proposed  Appendix  E. 

The  quantitative  requirements  would 
set  forth  basic  standards  for  each  model 
including,  (i)  it  must  use  a  99  percent, 
one-tailed  confidence  level  and  with 
price  changes  equivalent  to  a  ten 
business-day  movement  in  rates  and 
prices  for  purposes  of  determining 
market  risk,  (ii)  it  must  use  an  effective 
historical  observation  period  that  must 
be  at  least  one  year  in  length  and 
include  periods  of  market  stress,  and 
(iii)  it  muBt  take  into  account  and 
incorpor^e  all  significant  identifiable 


-"  See  infra,  discussion  of  proposed  amendments 
to  Rule  :5f;3-4. 

■ "  These  positions  include  those  that  have  a  ready 
market  and  for  which  there  is  adequate  historical 
data  to  support  a  VaR  model 

"Proposed  Rule  15c3-te(c)(l). 


^oThe  Commission  may  take  such  actions,  for 
example,  in  considering  an  application  or 
amendment  Jo  an  application  of  a  broker-dealer  to 
calculate  certain  market  and  credit  risk  capital 
charges  in  accordance  with  proposed  Appendix  E 
or  during  its  routine  oversight  of  the  broker-dealer. 

3'  Proposed  Rule  15c3-le(e)(lH2). 

"  "Registated  public  accounting  firm"  is  defined 
in  section  2(e)(12)  of  the  Sarbanes-OxJey  Act  of 
2002  (Pub.  U.  107-204)  as  'a  public  accounUng  firm 
registered  with  the  [Public  Company  Accounting 
Oversight]  Board  in  accordance  with  this  Act."  We 
propose  that  a  registered  public  accounting  firm 
conduct  the  review  of  the  VaR  models,  prepare 
supplemental  reports  concerning  management 
controls  and  inventory  pricing  and  modeling  for  the 
broker-deala  and  its  holding  company,  and  prepare 
the  holding  company's  annual  audit  report  because 
such  firms  would  be  subject  to  Board  rules, 
examination,  and  discipline. 


market  risk  factors  applicable  to  the 
firm's  positions. -^-^ 

Under  paragraph  (c)(3)  of  proposed 
Appendix  E,  the  Commission  proposes 
to  phase  in  the  use  of  VaR  models  to 
calculate  capital  charges  for  three  bands 
of  positions  over  a  period  of  at  least  18 
months  beginning  with  positions  with 
lower  risk  exposures  and  progressing  to 
those  with  higher  levels  of  risk.  During 
the  phase-in  period.  Commission 
approval  of  an  application  or 
amendment  would  be  required  before  a 
broker-dealer  could  begin  to  use  VaR 
models  to  calculate  market  risk  capital 
charges  at  each  of  the  succeeding  levels 
of  risk  exposures.  The  phase-in  of  the 
application  of  mathematical  models  to 
calculate  capital  charges  and  the 
requirement  that  the  previous  5tage  VaR 
use  must  have  been  successful  are 
intended  to  allow  the  Commission  to 
determine  whether  an  applicant  has 
management  controls  that  can 
adequately  assess  increasing  risk  levels 
and  whether  the  models  have  flaws  or 
other  defects.  A  broker-dealer  would 
request  Commission  approval  by  filing 
an  amendment  to  its  application. 

Upon  Commission  approval  of  its 
application  to  use  proposed  Appendix  E 
to  calculate  certain  of  its  capital  charges, 
the  broker-dealer  would  be  able  to  use 
VaR  models  to  calculate  market  risk 
capital  charges  on  the  first  level  of 
eligible  positions,  which  are  generally 
securities  with  lower  risk  exposures:  (1) 
U.S.  government  securities  and 
derivatives  on  those  securities:  (2) 
investment  grade  corporate  debt  and 
derivatives  on  those  securities;  (3) 
highly  rated  foreign  government 
securities  and  derivatives  on  those 
securities;  (4)  highly  rated  short-term 
asset-backed  securities  and  derivatives 
on  those  securities:  (5)  highlv  rated 
mimicipal  securities  and  derivatives  on 
those  securities;  and  (6)  derivatives  on 
major  market  foreign  currencies. 

After  at  least  nine  months  of 
successfully  using  VaR  models  to 
calculate  market  risk  capital  charges  on 
the  first  level  of  eligible  positions,  a 
broker-dealer  could  amend  its 
exemptive  application  to  request 
Commission  approval  to  use  VaR 
models  to  calculate  market  risk  capital 
charges  on  the  second  level  of  eligible 
positions,  which  include  equities  and 
derivatives  on  equities. 

After  at  least  another  nine  months  of 
successfully  using  VaR  models  to 
calculate  market  risk  capital  charges  on 
the  second  level  of  eligible  positions  as 
well  as  continuing  to  successfullv 
calculate  market  risk  charges  on  the  first 
level  of  eligible  positions,  a  broker- 


"Proposed  Rule  15c3-le(e)(2). 
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dealer  could  amend  its  exemptive 
application  to  request  Commission 
approval  to  use  VaR  models  to  calculate 
market  risk  capital  charges  for  other 
eligible  positions,  which  would  include 
positions  for  which  there  is  a  readv 
market  and  for  which  there  is  adequate 
historical  data  to  support  a  VaR  model. 

The  Commission  seeks  comment  on 
all  aspects  of  the  phase-in  timetable, 
including  the  appropriateness  of  the 
positions  selected  for  each  level  of 
eligibility  and  the  9-month  time  periods 
between  successive  levels.  Should  these 
time  periods  be  shorter  or  longer?  How 
should  the  Commission  evaluate  the 
success  or  adequacy  of  the  models 
during  these  phase-in  periods'  Are  there 
any  other  additional  criteria  or  methods 
the  Commission  should  consider  using? 

The  Commission  seeks  comment  on 
all  aspects  of  the  proposed  calculation 
of  market  risk  capital  charges.  In 
particular,  we  request  comment  on  the 
use  of  mathematic:al  models  for 
regulator,'  capital  purposes,  including 
the  quantitative  and  qualitative 
requirements  for  \'aR  models,  the 
multiplication  factors  used  to  calculate 
the  capital  charge  for  market  risk,  and 
the  use  of  backtesting  to  determine  the 
multiplication  factor.  For  example, 
should  the  multiplication  factors  be 
higher  or  lower?  How  should  the 
multiplication  factors  be  determined? 
Are  the  backtesting  procedures 
appropriate'  Is  the  99%  one-tailed 
confidence  level  appropriate?  Is  the 
requirement  that  the  price  changes  be 
equivalent  to  a  ten  business-day 
movement  in  rates  and  prices 
appropriate'  If  not.  what  parameters 
would  be  appropriate? 

Because  VaR  models  use  historical 
price  data  to  predict  future  price 
movements,  under  paragraph  (c)(4)  of 
proposed  Appendix  E.  an  eligible 
broker-dealer  could  not  use  VaR  models 
to  calculate  capital  charges  on  securities 
that  do  not  have  adequate  historical  data 
available  to  make  the  VaR  models 
reliable.  For  example,  a  broker-dealer 
c:ould  not  use  VaR  models  to  calculate 
capital  charges  on  securities  recentlv 
sold  in  an  initial  public  offering  or  for 
securities  without  a  ready  market.  In 
those  cases,  the  broker-dealer  could 
apply  to  use  scenario  analysis  or  would 
continue  to  use  the  standard  haircut 
method  to  calculate  the  capital  charges 
on  those  positions. 

b.  Market  Risk  Capital  Charge 
Calculation  Using  Scenario  Analysis 

Under  paragraph  (c)(5)  of  proposed 
Appendix  E.  for  positions  for  which  the 
Commission  has  approved  the  broker- 


dealer's  use  of  scenario  analysis  '••'  to 
compute  a  market  risk  capital  charge 
(for  example,  positions  having  no  readv 
market)  the  market  risk  capital  charge 
would  be  three  times  the  greatest 
adverse  price  movement  resulting  from 
the  scenario  over  any  ten-day  period  on 
a  daily  basis.  The  broker-dealer  would 
be  required  to  take  a  minimum  market 
risk  capital  charge  of  S25  per  100-share 
equivalent  equity  contract  for  equity 
positions  or  I'z  of  one  percent  of  the  face 
value  of  the  contract  for  all  other  t>'pes 
of  contracts,  even  if  the  scenario  model 
indicates  a  lower  amount.  We  believe 
that  it  is  appropriate  to  build  in 
minimum  charges  to  help  assure  that 
the  firm  has  adequate  capital  in  view  of 
risks  that  may  not  be  captured  by 
scenario  analysis.  We  request  comment 
on  the  proposed  calculation  of  capital 
charges  using  scenario  analysis. 
Specifically,  is  three  the  appropriate 
multiplier?  Is  S25  per  100-share 
equivalent  equity  contract  the 
appropriate  minimum  charge  for  equity 
positions?  Is  V2  of  one  percent  of  the 
face  value  of  the  contract  the 
appropriate  minimum  for  all  other  types 
of  contracts?  The  Commission  also 
could  require  a  broker-dealer  using 
scenario  analysis  to  take  additional 
capital  charges  for  specific  risk  based  on 
the  liquidity  or  the  perceived  risks  of 
the  instruments.  We  request  comment 
on  the  appropriate  capital  charge  for 
specific  risk. 

The  Commission  solicits  comment  on 
all  aspects  of  the  use  of  scenario 
analysis  to  determine  capital  charges 
including  the  proposed  multipliers  and 
minimum  charges.  We  are  also 
interested  in  receiving  any  comments  on 
other  methodologies  that  may  be 
appropriate  to  more  accurately  measure 
risk  and  correlate  that  risk  to  capital 
charges. 

c.  Market  Risk  Capital  Charge 
Calculation  for  Other  Positions 

Under  paragraph  (c)(6)  of  proposed 
Appendix  E.  an  eligible  broker-dealer 
that  computes  its  market  risk  capital 
charges  piu-suant  to  proposed  Appendix 
E  to  Rule  15c3-l  would  continue  to 
compute  market  risk  capital  charges 
using  paragraph  (c)(2)(vi)  of  Rule  15c3- 
1  (the  "haircut  method")  for  positions 
for  w'hich  the  Commission  has  not 
approved  its  use  of  a  VaR  model  or 
scenario  analysis  to  compute  those 
capital  charges. 


4.  Credit  Risk  Capital  Charge 

An  eligible  broker-dealer  would  be 
required  to  use  paragraph  (d)  of 
proposed  Appendix  E  to  compute  its 
credit  risk  capital  charge  on  credit 
exposures  arising  from  the  broker: 
dealer's  positions  in  derivatives 
instruments  if  the  Commission 
authorized  the  broker-dealer  to  use  VaR 
or  scenario  analysis  to  compute  its 
market  risk  capital  charge  on  those 
positions.  The  credit  risk  capital  charge 
computed  pursuant  to  proposed 
Appendix  E  would  be  similar  to  the 
credit  risk  capital  charge  calculated 
pursuant  to  Appendix  F  to  Rule  15c3- 
1 .  which  applies  to  electing  OTC 
derivatives  dealers.  The  credit  risk 
capital  charge  would  be  the  sum  of 
counterparty  exposure  charges  for  each 
counterparty,  concentration  charges  by 
counterparty,  and  a  portfolio 
concentration  charge  across  all 
counterparties.  Each  of  these  charges  is 
designed  to  address  different 
components  of  credit  risk. 

First,  for  each  counterparty,  the 
broker-dealer  would  compute  a 
counterparty  exposure  charge  equal  to 
the  "credit  equivalent  amount"  (defined 
below)  of  the  broker-dealer's  exposures 
to  the  counterparty,  multiplied  by  6%.^^ 
and  further  multiplied  by  a  credit  risk 
weight  for  the  counterparty  (or.  under 
paragraph  (d)(1)  of  proposed  Appendix 
E.  the  counterparty  exposure  charge  is 
the  net  replacement  value  in  the 
account  of  a  counterparty  if  that 
counterparty  is  insolvent,  in 
bankruptcy,  or  that  has  senior  long-term 
debt  in  default).  This  method  for 
computing  credit  risk  capital  charges  is 
consistent  with  the  computation  of 
credit  risk  capital  charges  for  OTC 
derivatives  dealers  under  Appendix  F  to 
Rule  15c3-l. 

The  credit  equivalent  amount  to  a 
counterparty  would  be  defined  in 
paragraph  (d)(2)  of  proposed  Appendix 
E  as  the  sum  of:  (1)  the  broker-dealer's 
maximum  potential  exposure  to  the 
counterparty  multiplied  by  the 
appropriate  multiplication  factor:  and 
(2)  the  broker-dealer's  current  exposure 
to  the  counterparty.  The  multiplication 
factor  would  generally  be  determined 
based  on  backtesting  results  of  the  VaR 
model  used  to  calculate  maximum 
potential  exposure,  except  that  the 
initial  multiplication  factor  would  be 
one.  Current  exposure  would  be  defined 
in  paragraph  (d)(3)  of  proposed 
Appendix  E  as  the  replacement  value  of 


■""  Scenario  analysis  is  the  identification  of  the 
potential  impact  on  the  profit  or  loss  on  a  position 
of  various  extreme  events  that  affect  the  pricing  of 
the  position  in  the  portfolio. 


^^The  8%  multiplier  is  consistent  with  the 
calculation  of  credit  risk  in  the  OTC  derivatives 
dealers  rules  and  with  the  Basel  Standards  and  is 
designed  to  dampen  leverage  to  assure  that  the  firm 
maintains  a  safe  level  of  capital. 
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the  counterparty's  positions  with  the 
broker-dealer,  after  applying  specified 
netting  agreements  "^  and  taking  into 
account  the  value  of  certain  collateral ''' 
received  from  the  counterparty. 
Ma.ximum  potential  exposure  would  be 
defined  in  paragraph  (d)(4)  of  proposed 
Appendix  E  as  the  increase  in  the 
replacement  value  of  the  counterparty's 
positions  with  the  broker-dealer,  after 
applying  the  effect  of  specified  netting 
agreements  and  taking  into  account  the 
value  of  certain  collateral  received  from 
the  counterparty,  that  will  not  be 
exceeded  with  99%  confidence  over  a 
time  horizon  of  one  vear.  The  broker- 
dealer  would  have  to  calculate 
maximum  potential  exposure  using  a 
VaR  model  meeting  the  applicable 
quantitative  and  qualitative 
requirements  of  proposed  Appendix 
E."^  The  Commission  requests  comment 
on  the  proposed  calculations  of  current 
exposure  and  maximum  potential 
exposure,  including  the  use  of  VaR 
models  to  measure  maximum  potential 
exposure  as  well  as  the  impact  of 
netting  agreements  and  collateral. 

The  credit  risk  weight  of  the 
counterparty  would  be  calculated  under 
paragraph  (d)(7)  of  proposed  Appendix 
E  using  methods  that  are  consistent  with 
the  computation  of  credit  risk  capital 
charges  for  OTC  derivatives  dealers 
under  Appendix  F  to  Rule  15c3-l.  If  a 
counterparty  is  rated  by  a  nationally 
recognized  statistical  rating  organization 
("NRSRO"),  the  credit  risk  weight 
would  range  from  20%  to  150% 
depending  on  the  credit  rating  of  the 
counterparty,  which  provides  a  measure 
of  credit  risk.  If  a  counterpartv  is  not 
rated  by  an  NRSRO,  the  broker-dealer 
could  apply  to  the  Commission,  either 
in  its  original  application  or  by 
amending  its  application,  for  permission 
to  determine  a  credit  rating  for  the 
counterparty  using  internal  calculations 
and  to  use  the  internal  credit  rating  in 
lieu  of  a  rating  by  an  NRSRO  for 
purposes  of  determining  the  credit  risk 


"CJnIy  netting  agreements  that  meet  the 
rfHjuirements  of  paragraph  (d)(5)  of  proposed 
.Appendix  E  could  be  used  to  denve  cxirrent 
exposure  and  maximum  potential  exposure.  For 
example,  the  netting  agreements  would  have  to  be 
legally  enforceable  in  each  relevant  jurisdiction. 
includmg  in  insolvency  proceedings  These 
proposed  requirements  are  designed  to  allow  a 
broker-dealer  to  reduce  its  credit  risk  capital  charge 
onlv  if  the  netting  agreement  reduces  credit  risk. 

''Only  collateral  that  meets  the  requirements  of 
paragraph  (d)(6)  of  proposed  Appendix  E  could  be 
used  to  denve  current  exposure  and  maximum 
potential  exposure  For  example,  the  collateral  must 
have  a  ready  market  or  consist  of  certain  major 
market  foreign  currency  or  US  currency.  These 
proposed  requirements  are  designed  to  allow  a 
broker-dealer  to  reduce  its  credit  risk  capital  charge 
only  if  the  collateral  reduces  credit  risk. 

'*  See  proposed  Rule  15c3-le(e). 


weight  of  the  counterparty.  We  request 
comment  on  whether  the  broker-dealer 
should  also  be  able  to  apply  to  the 
Commission  for  permission  to 
determine  the  credit  risk  weight  of  a 
counterparty  using  internal  calculations. 
For  exposures  covered  by  guarantees, 
where  the  guarantee  is  an  unconditional 
and  irrevocable  guarantee  of  the  due 
and  punctual  payment  and  performance 
of  the  obligation  and  the  broker-dealer 
can  demand  immediate  payment  from 
the  guarantor  after  any  payment  is 
missed  without  having  to  make 
collection  efforts,  a  broker-dealer  would 
be  able  to  substitute  the  average  of  the 
credit  risk  weights  of  the  guarantor  and 
the  counterparty  for  the  credit  risk 
weight  of  the  counterparty. 

Concentration  charges  are  appropriate 
when  a  lack  of  diversification  exposes 
the  broker-dealer  to  additional  risk. 
When  evaluating  the  debt  holdings  of  an 
entity,  a  lack  of  diversification  would  be 
evidenced  by  either  a  relatively  (relative 
to  the  amount  of  the  broker-dealer's 
tentative  net  capital)  large  exposure  to  a 
single  party  (the  credit  rating  of  that 
counterparty  would,  of  course,  affect  the 
amount  of  additional  risk)  or  a  relatively 
large  amount  of  unsecured  debt 
holdings. 

The  second  part  of  the  credit  risk 
capital  charge,  as  provided  in  paragraph 
(d)(8)  of  proposed  Appendix  E.  would 
take  into  account  the  additional  risk  of 
a  relatively  large  exposure  to  a  single 
party  and  would  consist  of 
concentration  charges  by  counterparty 
that  would  generally  apply  when  the 
current  exposure  of  the  broker-dealer  to 
a  single  counterparty  exceeds  5%  of  the 
tentative  net  capital  of  the  broker-dealer. 
The  amount  of  the  concentration  charge 
would  be  larger  for  counterparties  witL 
lower  credit  ratings  and  would  range 
from  5%  to  50%  of  the  amount  of  the 
current  exposure  of  the  broker-dealer  to 
the  counterparty  in  excess  of  5%  of  the 
broker-dealer's  tentative  net  capital.  The 
5%  is  based  on  the  OTC  derivatives 
dealers  rules  and  Commission 
experience. 

The  third  part  of  the  credit  risk  capital 
charge,  as  provided  in  paragraph  (d)(9) 
of  proposed  Appendix  E,  would 
recognize  the  additional  risk  of  holding 
a  relatively  large  amount  of  unsecured 
debt  and  would  consist  of  a  portfolio 
concentration  charge  across  all 
counterparties  that  would  be  the 
amount,  if  any,  that  the  broker-dealer's 
aggregate  current  exposure  across  all 
counterparties  for  unsecured  exposures 
exceeds  15%  of  the  broker-dealer's 
tentative  net  capital. 

The  Commission  requests  comment 
on  all  aspects  of  the  credit  risk  capital 
charge;  in  particular,  the  determination 


of  credit  risk  weights  for  counterparties. 
The  Commission  requests  comment  on 
whether  an  additional  method  of 
calculating  credit  risk  weights,  based  on 
internal  estimates  of  annual 
probabilities  of  default,  should  be 
included  in  proposed  Appendix  E.  If 
such  a  method  should  be  used,  the 
Commission  requests  comment  on 
whether  the  following  table 
appropriately  matches  credit  risk 
weights  to  annual  probabilities  of 
default: 

Credit  Risk  Weight  of 
Counterparty  Based  on  Annual 
Probability  of  Default  3^ 


Annual  probability  of  default 


Credit  risk 

weight 
(in  percent) 


.003% 


Less  than 

0.05% 

0.11% 

3.80% 

5.30%  or  higher  

Event  of  default  has  oc- 
curred   


2 

17 

30 

200 

230 

1250 


The  Commission  believes  that 
calculating  a  credit  risk  capital  charge 
on  exposures  arising  from  transactions 
in  derivatives  instruments  using  a 
qualifying  VaR  model  to  calculate 
maximum  potential  exposure  is  a  more 
precise  method  than  using  a  "notional 
add-on"  to  approximate  maximum 
potential  exposure.  In  addition, 
Commission  reviews  of  risk 
management  systems  of  large  U.S. 
broker-dealers  indicate  that  these 
broker-dealers  use  maximum  potential 
exposure  to  measure  and  manage  the 
credit  risk  of  their  portfolios.  These 
broker-dealers  would  therefore  inciu' 
small,  if  any,  additional  costs  to 
calculate  maximum  potential  exposiixe 
as  opposed  to  "notional  add-ons." 

The  Commission  requests  comment 
on  all  aspects  of  this  approach  to  the 
calculation  of  credit  risk  capital  charges 
on  derivatives  instruments,  including 
the  two  concentration  charges  that  are 
applicable  both  to  individual 
counterparties  and  across  ail 
counterparties.  The  Commission  also 
requests  comment  on  the  appropriate 
treatment  of  credit  derivatives  in  this 


"These  credit  risk  weights  are  based  on  the 
formulas  pro\'ided  in  the  .advanced  Internal 
Ratings-Based  approach  to  credit  risk  proposed  by 
the  Basel  Committee.  The  New  Basel  Capital 
Accord.  .April  2003.  The  credit  risk  weights  were 
derived  using  a  loss  given  default  (the  percentage 
of  the  amount  owed  by  the  counterparty  the  firm 
expects  to  lose  if  the  counterparty  defaults)  of  75%. 
We  believe  that  75%  is  a  conservative  number  for 
use  in  determining  credit  risk  weights  We  request 
comment  on  whether  75%  is  appropriate,  or 
whether  it  should  be  increased  or  decreased. 
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context.  Credit  derivatives  can  enter 
into  the  calculation  of  credit  risk  in  two 
ways.  The  first  would  be  to  substitute 
the  credit  risk  weight  of  the  writer  of  the 
credit  derivative  for  the  credit  risk 
weight  of  the  counterparty.  This  is  the 
treatment  included  in  proposed 
Appendix  E.  The  second  would  be  to 
adjust  the  current  exposure  and  the 
maximum  potential  exposure  bv  the 
value  of  the  credit  derivative.  \Ve 
request  comment  on  these  methods  of 
including  credit  derivatives  in  the 
calculation  of  credit  risk  capital  charges. 
We  also  request  comment  on  whether 
any  special  treatment  should  be 
accorded  guaranteed  obligations  or 
other  obligations  that  may  have  double 
default  effects. 

5.  Additional  Regulator\-  Conditions  for 
Noncompliance  With  Appendices  E  and 
G,  Model  Failures,  or  Control  Failures 

Paragraph  (f)  of  proposed  Appendix  E 
provides  that  as  a  condition  for  the 
broker-dealer  tn  be  permitted  to  use 
proposed  Appendix  E  to  calculate 
certain  of  its  capital  charges,  the 
Commission  may  impose  additional 
regulatory  conditions  on  the  broker- 
dealer  or  may  condition  further  u.se  of 
the  exemption  on  the  holding  company 
of  the  broker-dealer  filing  more  frequent 
reports,  modifying  its  internal  risk 
management  control  procedures  or  on 
imposing  such  other  appropriate 
additional  regulatory  conditions  that  the 
Commission  finds  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  The  Commission  mav  impose 
these  additional  regulatory  conditions 
if:  the  broker-dealer  or  the  CSE  fails  to 
comply  with  reporting  requirements 
under  the  proposal;  if  there  is  a  material 
deficiency  in  the  internal  risk 
management  control  system  or  certain 
mathematical  models  of  the  broker- 
dealer  or  the  CSE;  if  the  CSE  fails  to 
comply  with  its  undertakings;  if  the 
broker-dealer  or  the  CSE  notifies  the 
Commission  of  the  occurrence  of  certain 
events;  if  there  is  a  material  change  in 
a  mathematical  model,  internal  risk 
management  control  system,  or 
corporate  structure  as  described  in  the 
application;  or  if  the  Commission  finds 
that  imposing  an  additional  regulatory 
condition  is  necessary  or  appropriate  in 
the  public  interest,  and  is  consistent 
with  the  protection  of  investors.  The 
e\ents  that  require  notification  are 
specified  in  paragraph  (e)  of  proposed 
Appendix  G  (for  the  CSE)  and  in  the 
proposed  amendments  to  Rule  17a-ll 
(for  the  broker-dealer),  which  are 
described  in  detail  below.  The  proposed 
additional  regulator,-  conditions  include 
requiring  the  broker-dealer  to  restrict  its 
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business,  to  provide  a  plan  for 
increasing  its  net  capital  or  tentative  net 
capital,  or  to  calculate  its  capital  charges 
using  the  haircut  method  of  Rule 
15c3-l. 

This  provision  is  intended  to  identify 
situations  where  the  broker-dealer  may 
be  exposed  to  increased  levels  of  risk. 
We  could  respond  to  that  increased  risk 
level  by,  for  example,  requiring 
increased  capital  charges  or  requiring 
that  we  be  provided  more  information 
concerning  the  operational  or  financial 
condition  of  the  broker-dealer,  its 
holding  company,  and  its  affiliates. 

We  seek  comment  on  the  additional 
conditions  that  would  be  available  to 
the  Commission  under  paragraph  (f)  of 
Appendix  E.  Are  the  events  pursuant  to 
which  the  Commission  may  impose 
additional  conditions  appropriate? 
Should  any  other  events  be  added  to 
this  list?  Should  we  specif}'  in  the  rule 
other  conditions  that  could  be  imposed 
if  the  broker-dealer  or  CSE  did  not 
comply  with  applicable  requirements? 
What  should  these  conditions  be? 

B.  Proposed  Appendix  G  to  Rule 
15C3-1 

As  a  condition  of  Commission 
approval,  the  holding  company  of  a 
broker-dealer  applying  for  authorization 
to  compute  certain  of  its  capital  charges 
in  accordance  with  proposed  Appendix 
E  would  undertake  to  comply  with  the 
requirements  listed  in  proposed 
Appendix  G  to  Rule  15c3-l,  in  addition 
to  those  listed  in  paragraph  (a)(l){viii)  of 
proposed  Appendix  E.  Under  Appendix 
G,  the  CSE  would  be  required  to 
compute  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk  on  a  consolidated  basis 
for  the  CSE;  provide  the  Commission 
with  certain  monthly,  quarterly,  and 
annual  reports;  maintain  certain  books 
and  records  relating  to  the  CSE"s 
consolidated  financial  reports  and 
internal  risk  management  controls;  and 
notif\'  the  Commission  upon  the 
occurrence  of  certain  events.  These 
conditions  are  designed  to  help  the 
Commission  assess  the  financial  and 
operational  health  of  the  holding 
company  and  the  potential  impact  on 
the  risk  exposure  of  the  broker-dealer. 

We  are  proposing  what  we  believe  are 
prudent  parameters  for  measuring 
allowable  capital  and  risk  allowances 
for  the  CSE  and  that  are  consistent  with 
the  Basel  Standards,  which  are  used  by 
many  other  financial  regulators  as  a 
method  to  assess  capital  adequacy  at  the 
holding  company  level.  For  example, 
the  proposal  contains  requirements 
placing  limits  on  the  amount  of 
subordinated  debt  that  may  be  included 
in  allowable  capital,  that  the  VaR  model 


used  to  calculate  the  allowance  for 
market  risk  be  based  on  a  ten  business- 
day  movement  in  rates  and  prices,  and 
that  the  V'aR  measure  be  multiplied  by 
a  factor  of  at  least  three.  Requiring  that 
a  CSE  calculate  its  allowable  capital 
based  on  the  Basel  Standards  would 
provide  the  Commission  with  a  useful 
measure  of  the  CSE's  financial  position 
and  allow  for  greater  comparability  of 
an  CSE's  financial  condition  to  that  of 
other  international  securities  firms  and 
banking  institutions. 

1.  Calculation  of  Allowable  Capital  and 
Allowances  for  Market,  Credit,  and 
Operational  Risk  by  the  CSE 

Pursuant  to  proposed  paragraph  (a)  of 
Appendix  G,  the  CSE  would  be  required 
to  calculate  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk  on  a  consolidated  basis 
for  the  affiliate  group  on  a  monthly 
basis,  which  is  designed  to  be  consistent 
with  the  Basel  Standards,  which  will 
allow  for  greater  comparability  of  CSEs 
to  international  securities  firms  and 
banking  institutions.  This  requirement 
is  necessary  to  monitor  the  financial 
condition  of  the  affiliate  group,  which 
may  impact  the  financial  stability  of  the 
broker-dealer.  A  CSE  that  makes  a 
capital  calculation  consistent  with  the 
Basel  Standards  that  it  is  required  to 
submit  to  another  regulator  can  request 
in  the  original  exemption  application  or 
in  an  amendment  to  substitute  that 
calculation  for  the  calculations  required 
by  paragraph  (a)  of  proposed  Appendix 
G.  If  the  Commission  finds  that  the 
calculation  gives  the  Commission 
sufficient  information  about  the 
financial  health  of  the  holding 
company,  it  will  approve  that  request. 

e.  Group-Wide  Allowable  Capital 
Calculation 

Under  proposed  paragraph  (a)(1)  of 
Appendix  G.  the  CSE  would  calculate 
"allowable  capital"  on  a  consolidated 
basis  for  the  affiliate  group.  Consistent 
with  the  Basel  Standards,  allowable 
capital  would  include  common 
shareholders'  equity  (less  goodwill, 
deferred  tax  assets,  and  certain  other 
intangible  assets),  certain  cumulative 
and  non-cumulative  preferred  stock,''" 
and  certain  properly  subordinated  debt. 
As  set  forth  in  detail  in  the  rule,  the 
cumulative  and  non-cumulative 
preferred  stock  and  the  subordinated 


■'"To  qualify,  the  cumulative  and  noncumulative 
preferred  stock  could  not  have  a  maturity  date, 
could  not  be  redeemed  at  the  option  of  the  holder, 
and  could  not  contain  any  other  pro\'isions  that 
would  require  future  redemption  of  the  issue.  In 
addition,  the  issuer  would  have  to  be  able  to  defer 
or  eliminate  dividends.  Preferred  stock  meeting 
these  conditions  would  have  characteristics 
consistent  with  capital,  as  opposed  to  debt. 
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debt  are  subject  to  additional  limitations 
based  on  comparisons  of  the  individual 
components  of  allowable  capital. 

We  request  comment  on  whether 
goodwill  should  be  included  in 
allowable  capital  or  whether  it  is 
appropriate  to  include  goodwill  subject 
to  a  phase-out.  If  so.  we  request 
comment  on  how  the  phase-out  should 
be  structured  and  how  long  the  phase- 
out  should  last. 

An  entity's  debt  is  not  ordinarily 
regarded  as  capital.  Because 
subordinated  debt  can  provide  a  long- 
term  source  of  working  capital  to  the 
entity  and  may  have  many  of  the 
characteristics  of  Capital,  however,  the 
Basel  Standards  permit  uru'estricted 
long-term  subordinated  debt""  to  count 
as  capital.  Under  paragraph  (a)(l)(iii)(B) 
of  proposed  Appendix  G,  and  consistent 
with  the  Basel  .Standards,  subordinated 
debt  can  be  included  in  allowable 
capital  if  it  meets  four  criteria,  which 
generally  are  designed  to  assure  that  the 
subordinated  debt  will  provide  a  long- 
term  source  of  working  capital  to  the 
holding  company  and  that  it  has  many 
uf  the  characteristics  of  capital.  First, 
the  original  weighted  average  maturity 
of  the  CSE's  subordinated  debt  must  be 
at  least  five  years.  Second,  the 
subordinated  debt  instrument  must  state 
clearly  on  its  face  that  repayment  of  the 
debt  is  not  protected  by  the  Securities 
Investor  Protection  Corporation 
("SIPC")  or  any  Federal  agency.  Third, 
the  debt  must  be  unsecured  and 
subordinated  in  right  of  payment  to  all 
senior  indebtedness  of  the  CSE.  Fourth. 
the  terms  of  the  subordinated  debt 
agreement  may  permit  acceleration  only 
in  the  event  of  bankruptcy  or 
reorganization  of  the  CSE  under 
Chapters  7  (liquidation)  or  11 
(reorganization)  of  the  U.S.  Bankruptcy 
Code.  The  intent  of  these  four  criteria  is 
to  provide  for  permanency  of  capital 
and  to  inform  subordinated  lenders  of 
the  risks  associated  with  being  a 
subordinated  lender. 

Funds  lent  under  a  subordinated  debt 
agreement  necessarily  are  subject  to  the 
risks  of  the  CSE's  business  and  must  be 
available  to  pay  other  creditors  if  the 
holding  company  defaults  on  other 
obligations  or  fails.  Although  the 
customers  of  certain  of  the  entities 
which  are  part  of  the  CSE  may  be 
entitled  to  the  protection  of  SIPC  or  a 
Federal  agency  under  specific 
circumstances,  such  as  the  failure  of  a 
broker-dealer  subsidiary,  subordinated 
lenders  of  the  holding  company,  as 


subordinated  lenders,  would  not  be 
entitled  to  any  such  protection. 

Under  the  proposal,  to  be  included  in 
allowable  capital,  subordinated  debt 
must  have  characteristics  that  are 
consistent  with  capital.  Therefore,  the 
subordinated  debt  must  be  unsecured 
and  subordinated  in  right  of  payment  to 
all  of  the  CSE's  senior  debt.  Debt  that, 
upon  default,  can  be  repaid  by 
conversion  of  collateral  or  before  other 
debt  cannot  be  considered  subordinated 
in  right  of  repayment  to  all  senior 
indebtedness  of  the  CSE  because  the 
debt  effectively  would  have  priority 
over  at  least  some  other  debt. 

Subordinated  debt  instruments  that 
permit  acceleration  of  payment  upon 
events  other  than  bankruptcy  or 
reorganization  of  the  holding  company 
would  not  qualify  for  inclusion  in 
allowable  capital  under  the  proposed 
rules. ^-  Acceleration  clauses  raise 
significant  supervisory  concerns 
because  repayment  of  the  debt  could  be 
accelerated  at  a  time  when  a  CSE  may 
be  experiencing  financial  difficulties. 
Acceleration,  therefore,  could  inhibit  a 
CSE's  ability  to  resolve  its  financial 
problems  in  the  normal  course  of 
business  and  force  the  company  into 
involuntary  bankruptcy,  thereby 
affecting  the  financial  stability  of  the 
broker-dealer. 

We  request  comment  on  the  inclusion 
of  subordinated  debt  in  allowable 
capital  generally  and  on  the  following 
questions  in  particular: 

•  Is  five  years  the  appropriate 
maturity  for  subordinated  debt  to  be 
included  in  allowable  capital?  Would 
another  term,  whether  longer  or  shorter, 
be  more  appropriate? 

•  To  be  included  in  allowable  capital, 
could  subordinated  debt  be  subject  to 
negative  pledge  provisions  that,  for 
example,  would  restrict  a  CSE's  ability 
to  pledge  the  equity  securities  of  a 
subsidiary  to  secure  the  debt  or  to  sell 

a  subsidiary  unless  the  buyer  agreed  to 
assume  liability  for  some  portion  of  the 
debt? 

•  Should  subordinated  debt  that  is 
subject  to  acceleration  events  other  than 
bankruptcy  or  reorganization  of  the  CSE 
under  the  Bankruptcy  Code  be  included 
in  allowable  capital? 


*'  By  contract,  subordinated  debt  is  debt  that  is 
subordinated  in  right  of  payment  to  all  senior 
mdebtedness  of  the  company. 


*^The  prohibition  on  acceleration  of  payment 
also  would  prohibit  inclusion  of  credit  sensitive 
subordinated  debt  in  allowable  capital.  Credit 
sensitive  subordinated  debt  ties  payments  to  the 
financial  condition  of  a  borrower/holding  company 
or  its  affiliates.  This  feature  of  the  debt  forces  a 
holding  company  to  make  increased  payments  as  its 
financial  condition  deteriorates  and,  therefore,  acts 
as  a  de  facto  acceleration  clause  that  may  deplete 
the  CSE's  reeources  and  increase  the  likelihood  of 
default  on  debt.  Furthermore,  the  clause  potentially 
would  allow  a  subordinated  lender  to  obtain 
payment  before  senior  creditors. 


•  Should  there  be  a  maximum 
amount  of  subordinated  debt  that  is 
includible  in  allowable  capital?  If  so, 
what  should  be  the  amount? 

•  What  are  the  additional  costs  of 
issuing  subordinated  debt  versus  long- 
term  debt  of  the  same  maturity? 

Some  industry  participants  have 
suggested  that  certain  long-term  debt 
that  cannot  be  accelerated  should  be 
included  in  allowable  capital  because, 
since  at  the  holding  company  level  there 
is  no  protected  class  of  creditors,  there 
is  no  significant  difference  between  that 
type  of  long-term  debt  and  subordinated 
debt.  In  addition,  they  assert  that 
subordinated  debt  is  more  costlv  to  an 
entity  than  long-term  debt  that  cannot 
be  accelerated  because  of  the  restrictive 
provisions  associated  with  subordinated 
debt  and  the  lack  of  an  active  trading 
market  for  subordinated  debt.  They  see 
no  other  legitimate  purpose  behind  the 
requirement  that  the  debt  be 
subordinated  in  order  to  count  as 
capital. 

We  solicit  comment  on  whether  long- 
term  debt,  subject  to  appropriate 
limitations,  should  be  included  in 
allowable  capital  Specifically,  we 
request  comment  on  the  following 
issues: 

•  If  long-term  debt  is  included  in 
allowable  capital,  what  restrictions 
should  apply? 

•  Does  a  holder  of  a  CSE's 
subordinated  debt  have  a  greater 
incentive  to  monitor  the  financial 
condition  of  CSE  than  a  holder  of  its 
long-term  debt  because  its  claim  is  more 
junior?  Would  trading  in  its 
subordinated  debt  provide  a  more 
reliable  indication  of  the  credit  quality 
of  the  CSE  than  long-term  debt  and,  if 
so,  why? 

•  Are  there  debt  instruments  other 
than  subordinated  debt  that  provide  an 
equivalent  market  signal  about  the 
credit  quality  of  the  issuer? 

•  Is  there  a  material  difference 
between  the  depth  of  the  market  for  the 
long-term  debt  of  a  CSE  and  the  depth 
of  the  market  for  its  subordinated  debt 
and.  if  so.  how  would  any  such 
difference  impact  the  cost  of  financing 
for  the  CSE? 

•  Would  there  be  any  other  adverse 
effects  if  the  CSE  was  permitted  to 
include  long-term  debt  in  allowable 
capital? 

•  If  long-term  debt  could  be  included 
in  allowable  capital,  what,  if  any, 
requirements  should  apply  to  the 
maturity  date  of  the  long-term  debt? 
What  should  permissible  events  of 
acceleration  be? 

•  Should  long-term  debt  be  subject  to 
a  negative  pledge,  that,  for  example, 
would  restrict  a  holding  company's 
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ability  to  pledge  the  equity  securities  of 
a  subsidiary-  to  secure  the  debt  or  to  sell 
a  subsidiary  unless  the  pledgor  or  buyer 
agreed  to  assume  liability  for  some 
portion  of  the  debt? 

•  Would  the  inclusion  of  long-term 
debt  in  allowable  capital  affect  the 
liquidation  priority  of  the  customers  of 
entities  which  are  part  of  the  CSE  in  the 
event  of  the  holding  company's 
bankruptcy? 

•  What  other  provisions  concerning 
the  inclusion  of  long-term  debt  in 
allowable  capital  should  be  considered? 

We  request  comment  on  all  aspects  of 
the  calculation  of  allowable  capital. 

b.  Group-Wide  Calculation  of 
Allowance  for  Market  Risk 

Under  proposed  paragraph  (a)(2)  of 
Appendix  G.  a  CSE  would  calculate  a 
group-wide  allowance  for  market  risk  on 
all  proprietary'  positions,  using  a  VaR 
model  or  an  alternative  method 
approved  by  the  Commission, 
multiplied  by  an  appropriate 
multiplication  factor  to  provide  an 
adequate  measure  of  risk  during  periods 
of  market  stress.  The  calculation  of  the 
allowance  for  market  risk  is  important 
in  determining  what  risk  due  to  market 
factors  the  broker-dealer  may  be 
exposed  to  through  its  affiliates.  The 
VaR  model  would  have  to  meet  the 
qualitative  and  quantitative 
requirements  of  paragraph  (e)  of 
proposed  Appendix  £.•*  <  The 
computation  of  the  allowance  for  market 
risk  under  this  proposal  is  consistent 
with  the  calculation  of  the  market  risk 
capital  charge  for  the  broker-dealer 
under  proposed  Appendix  E.  The 
Commission  seeks  comment  on  all 
aspects  of  the  proposed  method  of 
calculating  an  allowance  for  market  risk. 
In  particular,  should  other  qualitative  or 
quantitative  requirements  be  included 
in  paragraph  (e)  of  proposed  Appendix 
E' 

c.  Group-Wide  Calculation  of  Allowance 
for  Credit  Risk 

Paragraph  (a)(3)  of  proposed 
Appendix  G  would  require  that  a  CSE 
calculate  an  allowance  for  credit  risk 
daily  for  certain  assets  on  the 
consolidated  balance  sheet  and  certain 
off-balance  sheet  items.  The  allowance 
for  credit  risk  would  be  computed  using 
the  methodology  set  forth  in  paragraph 
(a)(3)(i)  of  proposed  Appendix  G.  which 
is  consistent  with  the  proposed  New 
Basel  Accord,  or.  pursuant  to  paragraph 
(a](3)(ii)  of  proposed  Appendix  G.  if  the 
Commission  approves  the  broker- 


dealer's  request,  using  a  calculation 
consistent  with  standards  published  by 
the  Basel  Committee,  as  modified  from 
time  to  time.  This  choice  would  provide 
CSEs  with  some  flexibility  while  the 
Basel  Standards  are  under  review. 

The  methodology  set  forth  in 
paragraph  {a)(3)(i)  of  proposed 
Appendix  G  would  require  that  a  CSE 
multiply  the  credit  equivalent  amount 
of  each  asset  or  off-balance  sheet  item 
by  the  appropriate  credit  risk  weight  of 
that  asset  or  off-balance  sheet  item,  and 
then  multiply  the  result  by  8%.^''  In 
general,  the  assets  and  off-balance  sheet 
items  subject  to  this  allowance  are  loans 
and  loan  commitments  receivable  and 
receivables  arising  from  derivatives 
contracts,  repurchase  and  reverse 
repurchase  agreements,  stock  lending 
transactions,  and  similar  collateralized 
transactions,  and  other  extensions  of 
credit. 

Paragraph  (a)(3)(i)  of  proposed 
Appendix  G  would  establish  the  manner 
in  which  the  "credit  equivalent 
amount"  of  a  balance  sheet  item  should 
be  calculated,  which  is  consistent  with 
the  proposed  New  Basel  Capital  Accord. 
The  credit  equivalent  amounts  for 
receivables  relating  to  (i)  loans  and  loan 
commitments  receivable;  (ii)  derivatives 
contracts,  repurchase  agreements, 
reverse  repurchase  agreements,  stock 
loans,  stock  borrows,  and  other  similar 
collateralized  transactions;  and  (iii) 
other  assets  would  be  calculated 
differently.  These  calculations  are  set 
forth  in  paragraphs  (a)(3)(i)(A),  (B),  and 
(E)  of  proposed  Appendix  G. 
respectively.  We  request  comment  on 
the  credit  conversion  factors  set  forth  in 
paragraph  (a)(3)(i)(A)  of  proposed 
Appendix  G.  In  particular,  we  request 
comment  on  the  credit  conversion  factor 
for  margin  loans. 

Paragraph  (a)(3)(i)(C)  of  proposed 
Appendix  G  would  define  the  "current 
exposure"  of  a  member  of  the  affiliate 
group  to  a  counterparty  as  the  current 
replacement  value  of  the  counterparty's 
positions  with  the  member  of  the 
affiliate  group  after  applying  certain 
netting  agreements, •*''  taking  into 
account  the  value  of  certain  collateral  "f' 
pledged  to  and  held  by  a  member  of  the 


■»'  See  supra,  discussion  of  the  broker-dealer's 
calculation  of  its  market  risk  capital  charge  using 
a  VaR  model  under  proposed  Appendix  E 


•"•This  is  consistent  with  the  calculation  of  credit 
risk  under  the  OTC  derivatives  dealers  rules  [See 
17  CFR  240.15c3-lfld)(2)).  In  addiUon,  use  of  the 
8%  basic  multiplier  to  calculate  credit  risk  is 
consistent  with  the  Basel  Standards 

'-  Only  netting  agreements  that  meet  the 
requirements  set  forth  in  paragraph  (d)(5)  of 
proposed  Rule  15c3-le  could  be  used  to  reduce 
current  or  maximum  potential  exposures  See 
supra,  note  36. 

■•^Only  collateral  that  meets  the  requirements  set 
forth  m  paragraph  (d)(6)  of  proposed  Rule  15c3-le 
could  be  used  to  reduce  current  or  maximum 
potential  exposures.  See  supra,  note  37. 


affiliate  group,  and  subtracting  the  fair 
market  value  of  any  credit  derivatives 
that  specifically  change  the  CSEs 
exposure  to  the  counterparty  (as  long  as 
the  credit  derivatives  are  not  used  to 
change  the  credit  risk  weight  of  the 
counterparty)."'" 

Paragraph  (a)(3)(i)(D)  of  proposed 
Appendix  G  would  define  the 
"maximum  potential  exposure"  of  a 
member  of  the  affiliate  group  to  a 
counterparty  as  the  increase  in  the  net 
replacement  value  of  the  counterparty's 
positions  with  the  member  of  the 
affiliate  group,  after  applying  certain 
netting  agreements, "«  taking  into 
account  the  value  of  certain  collateral  "^ 
pledged  to  and  held  by  the  member  of 
the  affiliate  group,  and  subtracting  the 
fair  market  value  of  anv  credit 
derivatives  that  specifically  change  the 
CSE's  exposure  to  the  counterparty  (as 
long  as  the  credit  derivatives  are  not 
used  to  change  the  credit  risk  weight  of 
the  counterparty)  ^°  that  is  obtained 
daily  using  an  approved  VaR  model 
meeting  the  applicable  qualitative  and 
quantitative  requirements  of  paragraph 
(e)  of  proposed  Appendix  E."^' 

We  request  comment  on  whether  the 
proposed  method  of  calculating  the 
credit  equivalent  amount  is  appropriate, 
or  whether  it  should  be  changed.  In 
addition,  we  request  comment  on 
whether  the  definitions  of  "current 
exposure"  and  "maximum  potential 
exposure"  are  appropriate,  or  if  thev 
should  be  changed.  If  the  proposed 
method  for  calculating  credit  equivalent 
amount  or  the  definitions  of  "current 
exposure"  or  "maximum  potential 
exposure"  should  be  changed,  please 
specify-  how  thev  should  be  changed 

Paragraph  (a)('3)(i)(F)  of  proposed 
Appendix  G  provides  that  credit  risk 
weights  would  generally  be  determined 


■■'The  fair  market  value  of  any  credit  derivatives 
that  specifically  change  the  CSEs  exposure  to  the 
counterparty  may  be  used  to  calculate  "current 
exposure"  and  "maximum  potential  exposure"  only 
to  the  extent  that  the  credit  derivative  is  not  used 
to  change  the  credit  risk  weight  of  the  counterparty 
as  set  forth  in  paragraph  (a)(3)(i)(r)  of  proposed 
Appendix  G. 

■'*'  See  supra,  note  36. 

*^  See  supra,  note  37. 

-^o  See  supra,  note  47. 

51  The  quantitative  requirements  for  a  VaR  model 
used  to  calculate  maximum  potential  exposure 
would  include  that  the  model  use  a  99  percent,  one- 
tailed  confidence  level  with  price  changes 
equivalent  to  a  five-day  movement  in  rates  and 
prices  for  repurchase  agreements,  reverse 
repurchase  agreements,  stock  lending  and 
borrowing,  and  similar  collateralized  transactions 
{See  paragraph  (c)(l)(i)(E)  of  proposed  Appendix  G) 
and  to  a  one-year  movement  in  rates  and  prices  for 
other  positions  (See  proposed  paragraph  (e)(2(ii)  of 
proposed  Appendix  E)  (as  opposed  to  a  (en 
business- day  movement  in  rates  and  prices  for  VaR 
models  used  to  calculate  the  allowance  for  market 
risk.  (See  paragraph  (e)(2)(i)  of  proposed  Appendix 
E). 
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according  to  standards  published  by  the 
Basel  Committee,  as  modified  from  time  , 
to  time.  If  the  Commission  approves  an 
application  by  the  broker-dealer  in  its 
initial  application  or  an  amendment  to 
the  application,  the  CSE  may  use 
internal  credit  ratings  '=^  or  calculate 
credit  risk  weights  using  internal 
calculations  '■ '  when  calculating  its 
allowance  for  credit  risk. 

In  addition,  paragraph  (a)(3)(i)(J)  of 
proposed  Appendix  G  would  allow  a 
CSE  to  adjust  credit  risk  weights  of 
ref;eivables  covered  by  certain  types  of 
guarantees,'^-'  and  paragraph  (a)(3)(i)(I) 
of  proposed  Appendix  G  would  allow  a 
CSE  to  adjust  credit  risk  weights  of 
receivables  covered  by  certain  credit 
derivatives  (such  as  credit  default 
swaps,  total  return  swaps,  and  similar 
instruments  used  to  manage  credit 
risk) ''"'  in  recognition  of  the  credit 
protection  these  instruments  provide. 

The  Commission  requests  comment 
on  the  determination  of  credit  risk 
weights.  In  particular,  the  Commission 
requests  comment  on  whether  an 
additional  method  of  calculating  credit 
risk  weights,  based  on  internal  estimates 
of  annual  probabilities  of  default, 
should  be  included  in  proposed 
Appendix  G^'' 

The  Commission  believes  that  using  a 
VaR  model  that  meets  the  applicable 
qualitative  and  quantitative 
requirements  of  paragraph  (e)  of 
proposed  Appendix  E  to  calculate 
maximum  potential  exposure  is  a  more 
precise  method  than  using  a  "notional 
add-on"  to  approximate  maximum 
potential  exposure.  In  addition. 
Commission  reviews  of  risk 
management  systems  of  large  U.S. 
broker-dealers  and  their  affiliates 
indicate  that  these  firms  generally  use 


■  Sep  paragraph  (a)(3)(i)(G)  of  proposed 
.■\ppendix  C 

■^'See  paragraph  (a)(3)(i)(H)  of  proposed 
Appendix  G. 

'  ■'  The  guarantee  would  be  required  to  be  an 
unconditional  and  irrevocable  guarantee  of  the  due 
and  punctual  payment  and  performance  of  the 
obligation  and  the  holding  company  or  member  of 
the  affiliate  group  can  demand  payment  after  any 
payment  is  missed  without  having  to  make 
cuUection  efforts  Further,  the  guarantee  would  l>e 
requu-ed  to  be  evidenced  by  a  wntten  obligation  of 
the  guarantor  that  allows  the  holding  company  or 
member  of  the  affiliate  group  to  substitute  the 
guarantjjr  for  the  counterparty  upon  default  or 
nonpayTnent  by  the  counterparty  These  proposed 
requirements  are  designed  to  allow  a  CSE  to  reduce 
its  allowance  for  credit  risk  only  if  the  guarantee 
contains  features  that  make  it  more  reliable 

' '  The  credit  derivative  would  be  required  to  be 
one  that  (i)  provides  credit  protection  equivalent  to 
a  guarantee,  (ii)  is  used  for  bona  fide  hedging 
purposes  to  reduce  the  credit  risk  weight  of  a 
counterparty,  (iii)  is  not  incorporated  into  the  VaR 
model  used  for  deriving  potential  exposures,  and 
(iv)  IS  not  held  for  market-making  purposes 

'"  See  supra,  discussion  of  proposed  credit  risk 
capital  chaise  calculation  for  the  broker-dealer 


maximum  potential  exposure  to 
measure  and  manage  the  credit  risk  of 
their  portfolios.  These  firms  would 
therefore  incur  little,  if  any,  additional 
cost  to  calculate  credit  risk  using 
maximtom  potential  exposure  as 
opposed  to  "notional  add-ons." 

We  request  comment  on  this  approach 
to  the  calculation  of  credit  risk  on 
derivatives,  repurchase  agreements, 
reverse  repurchase  agreements,  stock 
lending  and  borrowing,  and  similar 
collateralized  transactions.  In  addition, 
we  request  comment  on  the  proposed 
requirements  for  guarantees  used  to 
reduce  a  CSE's  allowance  for  credit  risk. 
We  also  request  comment  on  the 
appropriate  treatment  of  credit 
derivatives  in  this  context.  Credit 
derivatives  could  enter  into  tlie 
calculation  of  credit  risk  in  two  ways. 
The  first  would  be  to  substitute  the 
credit  risk  weight  of  the  writer  of  the 
credit  derivative  for  the  credit  risk 
weight  of  the  counterparty  for  the 
portion  of  the  exposure  covered  by  the 
credit  derivative.  This  is  the  method  set 
forth  in  paragraph  (a)(3)(i)(I)  of 
proposed  Appendix  G.  Another  method 
would  be  to  adjust  the  current  exposure 
and  the  maximum  potential  exposure  by 
the  value  of  the  credit  derivative.  We 
request  comment  on  these  and  other 
methods  of  treating  credit  derivatives. 

Certain  accounting  differences 
between  securities  firms  and  banking 
firms  may  necessitate  certain 
modifications  to  the  Basel  Standards 
when  they  are  applied  to  securities 
firms.  For  instance,  broker-dealers  must 
mark  all  positions  to  market,  while 
banks  may  use  historical  cost  for 
securities  held  for  investment  purposes. 
The  Commission  solicits  comment  on 
how  accounting  differences  might  affect 
the  computation  of  the  allowance  for 
credit  risk,  and  what  modifications  the 
Commission  should  make  to  the 
proposed  rules  to  address  those 
differences. 

The  Commission  seeks  comment  on 
all  aspects  of  the  proposed  method  of 
calculating  the  allowance  for  credit  risk. 
Because  the  Basel  Standards  have  been 
implemented  by  many  financial 
regulators,  we  request  conmient  on 
whether  the  proposed  method  is 
consistent  with  the  Basel  Standards  as 
they  have  been  implemented.  In 
addition,  we  request  comment  on 
whether  the  proposed  rule  is  consistent 
with  the  proposed  New  Basel  Capital 
Accord  and  whether  it  is  consistent 
with  how  various  financial  regulators 
have  proposed  to  implement  the 
proposed  New  Basel  Capital  Accord. 
Should  a  CSE  have  other  alternative 
methods  for  calculating  the  allowance 
for  credit  risk? 


d.  Group-Wide  Calculation  of 
Allowance  for  Operational  Risk 

The  calculation  of  an  allowance  for 
operational  risk  is  intended  to  measure 
risks  faced  by  the  firm  other  than  market 
and  credit  risk:  for  example,  operational 
risk  would  include  the  risk  that  the 
prescribed  procedures  of  the  firm  may 
not  be  followed  in  a  particular 
transaction,  causing  the  firm  to  incur 
potentially  significant  losses.  Such 
losses  incurred  by  the  holding  company 
or  an  affiliate  of  a  broker-dealer  could 
have  a  significant  adverse  effect  on  the 
broker-dealer.  The  proposed  rule  would, 
therefore,  require  that  the  CSE  calculate 
an  allowance  for  operational  risk. 

Under  proposed  Rule  15c3-lg(a)(4), 
the  calculation  of  the  allowance  for 
operational  risk  must  be  consistent  with 
the  proposed  New  Basel  Capital  Accord. 
The  Basel  Committee  has  proposed 
three  methods  for  the  calculation  of  an 
allowance  for  operational  risk:  the  basic 
approach,  the  standardized  approach, 
and  the  advanced  measurement 
approach."  The  basic  and  standardized 
approach  calculations  are  based  on 
fixed  percentages.  Under  the  basic 
approach,  the  allowance  is  15%  of 
consolidated  annual  revenues  net  of 
interest  expense  averaged  over  the  past 
three  years.  For  the  standardized 
approach,  the  allowance  for  operational 
risk  is  a  percentage  of  revenues  net  of 
interest  expense,  ranging  from  12%  to 
18%.  for  each  of  eight  business  lines. 
The  advanced  measurement  approach 
requires  a  system  for  tracking  and 
controlling  operational  risk  and 
provides  that  the  allowance  for 
operational  risk  is  the  largest 
operational  loss  that  might  be  expected 
over  a  one-year  period  with  99.9% 
confidence. 

We  solicit  comment  on  all  aspects  of 
the  proposed  allowance  for  operational 
risk,  including  how  to  best  measure 
operational  risk  and  when  a  calculation 
of  operational  risk  should  be  required. 
We  request  comment  on  whether  anv  of 
the  methods  is  preferable  and,  if  so, 
why.  Further,  could  any  changes  be 
made  to  these  methods  or  percentages 
used  to  calculate  the  charges  that  would 
be  more  appropriate  for  the  broker- 
dealer  business?  Finally,  should  we 
allow  a  holding  company  to  choose  one 
of  the  three  methods,  or  should  the 
proposal  require  holding  companies  to 
use  the  advanced  measurement 
approach? 


=  "  See  The  New  Basel  Capital  Accord  (April 
2003). 
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e.  Holding  Companies  Subject  to 
Supervision  by  a  Financial  Regulator 
Other  Than  the  Commission 

Certain  CSEs  that  own  broker-dealers 
are  subject  to  super\'ision  at  the  holding 
company  level  by  a  financial  regulator 
or  supervisor  other  than  the 
Commission.  These  holding  companies 
may  be  required  bv  that  financial 
regulator  to  compute  a  capital 
assessment  similar  to  that  required  by 
paragraphs  (a)(1)  through  (a)(4)  of 
proposed  Appendix  G.  To  reduce 
regulatory  burdens,  and  because  we 
think  that  such  calculations  will  be 
sufficient  to  permit  us  to  evaluate  the 
risk  to  the  broker-dealer,  paragraph 
(a)(5)  of  proposed  Appendix  G  provides 
that,  upon  Commission  approval  of  the 
broker-dealer's  original  application  or 
amendments  to  the  application,  the  CSE 
may  compute  a  capital  assessment 
consistent  with  the  standards  issued  by 
the  Basel  Committee  that  it  is  required 
to  submit  to  a  financial  regulator  or 
supervisor  in  lieu  of  the  computations 
required  by  paragraphs  (a)(1)  through 
(a)(4)  of  proposed  Appendix  G, 
provided  these  computations  are 
consistent  with  the  Basel  Standards.  We 
request  comment  on  this  provision. 

f.  General  Discussion  of  Basel  Pillars 

This  proposal  would  apply  a  capital 
reporting  requirement  consistent  with 
the  Basel  Standards  to  the  CSE.  The 
Basel  Committee  is  currently  developing 
a  new  international  agreement  (the 
"proposed  New  Basel  Capital  Accord"). 
The  proposed  New  Basel  Capital  Accord 
specifies  three  ■pillars"  for  the  group- 
wide  super\'ision  of  internationally 
active  banks  and  financial  enterprises. 
The  first  pillar,  "minimum  regulatory 
capital"  requirements,  rpquires 
calculations  for  credit  and  operational 
risk  and,  for  firms  with  significant 
trading  activity,  market  risk.  The  second 
pillar,  "supervisorv-  review,"  requires 
that  capital  be  assessed  relative  to 
overall  risks  and  that  supervisors  review 
and  take  action  in  response  to  those 
assessments."'"  We  request  comment  on 
whether  the  regulatory-  regime  outlined 
in  this  proposal  together  with  existing 
Commission  regulation  of  broker-dealers 
would  meet  the  requirements  of  the  first 
and  second  pillars  of  the  proposed  New 
Basel  Capital  Accord  or  whether 
changes  or  enhancements  should  be 
made.  In  addition,  we  request  comment 
on  whether,  if  the  proposed  New  Basel 
Capital  Accord  is  adopted,  there  should 
be  a  transition  period  before  the 
Commission  requires  its  use  by  CSEs, 


The  third  pillar  requires  certain 
disclosures  which  will  allow  market 
participants  to  assess  key  pieces  of 
information  concerning,  for  example, 
the  capital,  risk  exposures,  and  risk 
assessment  processes  of  the  institution. 
The  purpose  of  the  third  pillar  is  to 
complement  the  minimum  capital 
requirements  and  the  super\'isory 
review  process  by  encouraging  market 
discipline. ^3 

The  third  pillar  is  discussed  in  the 
U.S.  banking  agencies'  Advanced  Notice 
of  Proposed  Rulemaking  on  the 
proposed  New  Basel  Capital  Accord. «" 
As  the  banking  agencies  noted,  an 
integral  part  of  the  proposed  New  Basel 
Capital  Accord  is  enhanced  public 
disclosure  practices.  Specific  disclosure 
requirements  would  be  applicable  to  all 
institutions  using  the  proposed  New 
Basel  Capital  Accord  and  would 
encompass  capital,  credit  risk,  credit 
risk  mitigation,  securitization,  market 
risk,  operational  risk,  and  interest  rate 
risk. 

We  request  comment  on  whether  any 
additional  disclosures  by  U.S.  broker- 
dealer  firms,  their  holding  companies, 
and  affiliates  should  be  required  to  meet 
the  requirements  of  the  third  piliar  of 
the  proposed  New  Basel  Capital  Accord. 
If  additional,  specific  disclosure  is 
warranted,  commenters  are  asked  to 
address  where  that  disclosure  should  be 
made  as  well  as  whether  disclosures 
should  be  made  on  a  quarterly,  annual, 
or  other  periodic  basis.  In  addition,  we 
request  comment  on  whether  additional 
required  disclosures  should  depend  on 
whether  a  firm  is  privately  held  or  is 
required  to  file  information,  documents, 
and  reports  pursuant  to  §§  13(a)  or  15(d) 
of  the  Exchange  Act. 

2.  Reporting  Requirements  for  the  CSE 

As  a  condition  of  Commission 
approval,  pursuant  to  proposed 
paragraph  (b)  of  Appendix  G,  the  CSE 
would  be  required  to  file  certain 
monthly  and  quarterly  reports,  as  well 
as  annual  audited  statements,  with  the 
Commission.  The  Commission  would 
use  the  information  filed  by  the  CSE  to 
monitor  the  financial  condition,  internal 
risk  management  control  system,  and 
activities  of  the  CSE.  This  would  give 
the  Commission  important  information 
regarding  activities  of  its  affiliates  that 
could  impair  the  financial  and 
operational  stability  of  the  broker- 
dealer.  These  reports  would  also  allow 
the  Commission  to  monitor  the 
condition  of  the  affiliate  group  to  detect 


5"  Id. 


5«W. 

»"  See  Risk-Based  Capital  Guidelines; 
Implementation  of  New  Basel  Capital  Accord.  68  FR 
45900  beginning  at  45943  (August  4,  2003). 


any  events  or  trends  that  may  adversely 
affect  the  broker-dealer.  Failure  to 
require  the  reports  would  undermine 
the  Commission's  ability  to  monitor  the 
financial  condition  of  the  CSEs  and 
could  jeopardize  the  financial  stability 
of  broker-dealers  using  Appendix  E  to 
calculate  certain  of  their  capital  charges. 
Moreover,  requiring  timely  financial 
and  other  risk  information  that 
identifies  which  business  line  or 
affiliated  entity  may  have  incurred 
particular  risks  is  necessarv  in  order  to 
identif>'  areas  for  Commission 
examination. 

Pursuant  to  paragraph  (b)(1)  of 
proposed  Appendix  G.  the  CSE  would 
be  required  to  file  a  monthly  report  with 
the  Commission  within  17  business 
days  after  the  end  of  the  month  (the 
FOCUS  reporting  period)  that  includes 
certain  consolidated  financial  and  credit 
risk  information,  a  graph  for  each 
business  line  reflecting  the  daily  intra- 
month  VaR  calculations,  and  certain 
reports  the  CSE  regularly  provides  to  its 
senior  management  to  assist  it  in 
monitoring  and  managing  risk.  We 
request  comment  on  all  aspects  of  this 
requirement,  including  the  timing  of  the 
reports. 

Pursuant  to  paragraph  (b)(2)  of 
proposed  Appendix  G.  the  CSE  would 
be  required  to  file  a  quarterlv  report 
within  35  calendar  ddys  after  the  end  of 
each  quarter  that  includes,  in  addition 
to  the  information  required  in  the 
monthly  filing,  consolidating  financial 
information,  the  results  of  backtesting  of 
models  used  to  compute  its  allowances 
for  market  and  credit  risk,  a  description 
of  all  material  pending  legal  or 
arbitration  proceedings  required  to  be 
reported  pursuant  to  generally  accepted 
accounting  principles  ("GAAP"),  and 
certain  short-term  borrowings. 
Requiring  reports  to  be  filed  within  35 
calendar  days  after  the  end  of  each 
quarter  provides  time  frames  similar  to 
those  for  quarterly  reports  due  from 
companies  required  to  file  information, 
documents,  and  reports  pursuant  to 
§  13(a)  or  15(d)  of  the  Exchange  Act.  We 
request  comment  on  all  aspects  of  this 
requirement,  including  the  timing  of  the 
reports. 

Paragraph  (b)(3)  of  proposed 
Appendix  G  would  require  that  the  CSE 
provide  the  Commission  upon  request 
with  such  other  reports  as  may  be 
necessar}'  to  monitor  the  financial 
condition  of  the  CSE  and  its  risk 
exposures,  as  they  could  affect  the 
financial  condition  of  the  broker-dealer. 
We  request  comment  on  this  provision. 

Paragraph  (b)(4)  of  proposed 
Appendix  G  would  require  that  the  CSE 
file  an  annual  audit  report  with  the 
Commission  concurrently  with  the 
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annual  audit  report  filed  by  the  broker- 
dealer.  The  annual  audit  report  must 
include  consolidated  financial 
statements  and  must  be  audited  by  a 
registered  public  accounting  firm.''' 
Paragraph  (b)(5)  of  Appendix  G  would 
require  that  the  CSE  file  accountants' 
reports  prepared  by  a  registered  public 
accounting  firm,  in  accordance  with 
agreed-upon  procedures,  regarding 
management  controls  and  inventory' 
pricing  and  modeling.  By  performing  an 
independent  review  of  the  firm's 
financial  condition  and  risk 
management  practices,  auditors  have  an 
important  role  in  the  Commission's 
regulatory  framework  by  helping  to 
assure  that  the  broker-dealer  and  the 
holding  company  are  in  compliance 
with  the  conditions  of  the  exemption. 
We  request  comment  on  these 
requirements. 

The  Commission  seeks  comment  on 
these  reporting  requirements, 
particularly  regarding  the  timing  and 
other  aspects  of  the  reporting 
requirements.  In  particular,  we  request 
comment  on  whether  the  audit  report 
and  accountants'  reports  should  be 
prepared  by  a  registered  public 
accounting  firm.  We  request  comment 
on  whether  these  reporting 
requirements  should  be  modified  for  a 
CSE  with  an  affiliate  required  to  file 
information,  documents,  and  reports 
pursuant  to  §§  13(a)  or  15(d)  of  the 
Exchange  Act  or  that  is  subject  to 
supervision  at  the  holding  company 
level  by  a  financial  regulator  or 
supervisor  other  than  the  Commission 
and.  if  so,  how  they  should  be  modified. 
Should  the  reporting  requirements 
under  paragraph  (b)  of  proposed 
Appendix  G  include  a  requirement  that 
an  electronic  filing  be  made  with  the 
Commission  before  a  quarterlv  report 
filed  pursuant  to  reporting  requirements 
for  companies  required  to  file 
information,  documents,  and  reports 
pursuant  to  §§  13(a)  or  15(d)  of  the 
Exchange  Act  must  be  filed  with  the 
Commission? 

3.  Records  To  Be  Made  and  Maintained 
by  the  CSE 

The  CSE  of  a  broker-dealer  that  uses 
proposed  Appendix  E  to  calculate  its 
capital  charges  would  undertake  to 
make  the  records  listed  in  paragraph  (c) 
of  proposed  Appendix  G.  The  purpose 
of  this  requirement  is  to  require  that  the 
CSE  create  records  that  would  allow  the 
Commission  to  determine  whether  the 
CSE  is  in  compliance  with  the  terms  of 
the  exemption.  Most  or  all  of  these 
records  already  are  generated  for 
internal  management  purposes  because 


'  See  supra,  note  32. 


a  prudent  firm  that  manages  risk  on  a 
group-wide  basis  would  make  and 
maintain  these  records  in  the  ordinary 
course  of  its  business.  The  Commission 
would  accept  the  records  in  the  format 
used  by  the  firms.  The  records  that  are 
made  must  include  a  record  indicating 
that  the  CSE  has  conducted  stress  tests 
of  the  affiliate  group's  funding  and 
liquidity  in  response  to  certain  events, 
including  a  credit  downgrade  of  the  CSE 
or  an  inability  of  the  holding  company 
to  obtain  short-term  financing,  the 
results  of  those  stress  tests,  a  record 
shovdng  that  the  CSE  has  a  contingency 
plan  to  respond  to  those  events,  and  a 
record  of  the  basis  for  determining 
credit  risk  weights  in  certain 
circumstances.  These  events  are 
intended  to  identify  possible  liquidity 
and  funding  stress  scenarios  that  could 
impose  significant  financial  distress  on 
the  CSE  and  that  could  jeopardize  the 
financial  stability  of  the  broker-dealer. 
The  Commission  believes  that  records  of 
the  CSE's  contingency  plans  to  respond 
to  those  events  would  provide  the   • 
Commission  with  important  information 
during  an  examination  that  would  be 
necessary  to  adequately  assess  the  CSE's 
financial  condition  and  risk  exposures. 
We  request  on  whether  there  are  any 
other  records  that  the  CSE  should  be 
required  to  create.  We  also  request 
comment  on  whether  it  would  be 
appropriate  to  expand  the  list  of 
specified  events  described  above.  In 
addition,  we  request  comment  on 
whether  Exchange  Act  Rule  17a-3 
should  be  amended,  or  whether  propose 
Appendix  E  should  be  modified,  to 
impose  additional  recordkeeping 
requirements  on  broker-dealers  using 
proposed  Appendix  E  to  calculate 
certain  of  their  capital  charges. 

Paragraph  (d)  of  proposed  Appendix 
G  contains  record  maintenance 
requirements  for  CSEs.  The  CSE  would 
be  required  to  maintain,  for  a  period  of 
not  less  than  three  years,  the  records  it 
is  required  to  make  under  paragraph  (c) 
of  proposed  Appendix  G,  its  application 
and  other  documents,  reports,  and 
notices  it  files  with  the  Commission 
pursuant  to  proposed  Appendix  E  or 
proposed  Appendix  G  and  any  written 
responses  from  the  Commission,  and 
written  policies  and  procedures 
concerning  its  internal  risk  management 
system.  Exchange  Act  Rule  17a-4 
requires  that  broker-dealers  maintain 
certain  records  for  this  time  period,  and 
we  believe  that  this  time  period  is 
sufficient  for  purposes  of  this  proposal 
to  allow  effective  examinations  of  CSEs. 

We  request  comment  on  the 
Commission's  proposed  recordkeeping 
requirements  applicable  to  the  holding 
company  and  its  regulated  non-broker- 


dealer  affiliates  and  whether,  and  to 
what  extent,  they  should  be  modified. 
With  respect  to  any  recordkeeping 
requirements  that  should  be  modified 
because  records  are  already  provided  to 
a  financial  regulator,  please  specifically 
list  the  records  that  a  holding  company 
provides  to  its  financial  regulator  that 
are  equivalent  to  records  that  would  be 
required  in  this  proposal.  Are  there 
reports  that  holding  companies  submit 
to  bank  regulators  that  would  provide 
the  information  required  in  this 
proposal?  We  request  comment  on 
whether  we  should  amend  Exchange 
Act  Rule  17a-4  to  require  broker-dealers 
to  retain  certain  of  these  records  or 
whether  proposed  Appendix  E  should 
be  modified  to  impose  these  additional 
record  preservation  requirements. 
Should  certain  of  the  record 
preservation  requirements  of  proposed 
Appendix  G  be  imposed  on  the  broker- 
dealer  rather  than  on  the  holding 
company? 

4.  Notification  Requirements  for  the  CSE 

Paragraph  (e)  of  proposed  Appendix  G 
requires  that  the  CSE  promptly  notifv- 
the  Commission  upon  the  occurrence  of 
certain  events,  including:  the 
occurrence  of  any  backtesting  exception 
of  VaR  models  that  would  require  the 
CSE  to  use  a  higher  multiplication 
factor;  a  computation  showing  the 
affiliate  group's  allowable  capital  is  less 
than  110%  of  the  total  of  its  allowances 
for  market,  credit,  and  operational  risk; 
a  declaration  of  bankruptcy  by  an 
affiliate;  the  downgrading  of  the  credit 
rating  of  an  affiliate  or  certain  debt  of  an 
affiliate;  or  the  receipt  of  certain 
regulatory  notices  regarding  an  affiliate. 
The  CSE  would  also  be  required  to  file 
a  report  if  there  is  a  material  change  in 
the  organization  of  the  affiliate  group, 
the  material  affiliate  status  of  any 
affiliate  in  the  affiliate  group,  or  the 
major  business  functions  of  any  material 
affiliate.  The  notification  provisions  of 
proposed  Appendix  G  are  designed  to 
give  the  Commission  advance  warning 
of  situatioiis  that  may  pose  material 
financial  and  operational  risks  to  the 
CSE  and  the  broker-dealer.  These 
provisions  are  integral  to  Commission 
supervision  of  broker-dealers  that  use 
Appendix  E. 

The  Commission  seeks  comment  on 
all  aspects  of  the  notice  requirements  for 
CSEs.  Are  the  events  for  which  CSEs 
must  report  to  the  Commission 
appropriate?  Should  the  CSE  notify-  the 
Commission  regarding  other  events?  We 
request  comment  on  whether  these 
requirements  should  be  modified  for  a 
CSE  that  is  subject  to  supervision  at  the 
holding  company  level  by  a  financial 
regulator  or  supervisor  other  than  the 
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Commission  and.  if  so,  how  thev  should 
be  modified. 

C.  Proposed  Amendments  to  Rule 
15c3-4 

The  proposed  amendments  to 
Exchange  Act  Rule  15c3-4  would 
expand  its  coverage  to  include  broker- 
dealers  that  use  Appendix  E  to  calculate 
their  capital  charges,  requiring  them  to 
establish  a  system  of  internal  controls 
for  monitoring  and  managing  the  risks 
associated  with  their  business 
activities."-^  Rule  15c3-4  is  designed  to 
improve  the  integrity  of  the  risk 
measurement,  monitoring,  and 
management  process,  and  to  clarify 
accountability,  at  the  appropriate 
organizational  level,  for  defining  the 
permitted  scope  of  activitv  and  level  of 
risk. 

In  additiim,  as  a  condition  for  the 
broker-dealer  to  use  Appendix  E  to 
compute  certain  of  its  capital  charges, 
the  CSE  would  agree  to  establish  such 
a  system  to  manage  group-wide  risk  for 
the  affiliate  group  of  the  broker-dealer. 

Participants  in  the  securities  markets 
are  exposed  to  various  risks,  including 
market  risk,  credit  risk,  funding  risk, 
legal  risk,  and  operational  risk.  These 
risks  are  due,  in  part,  to  the  diverse 
range  of  financial  instruments  now 
traded  by  broker-dealers.  Risk 
management  controls  within  a  broker- 
dealer  promote  the  stability  of  the  firm 
and,  consequently,  the  stability  of  the 
general  marketplace,  A  firm  that  has 
adopted  and  follows  appropriate  risk 
management  controls  reduces  its  risk  of 
significant  loss,  which  also  reduces  the 
risk  of  spreading  the  losses  to  other 
market  participants  or  throughout  the 
financial  markets  as  a  whole.  Further,  as 
a  general  prudent  business  practice, 
most  securities  firms  have  developed 
risk  management  systems  to  manage  risk 
on  a  consolidated  basis  at  the  holding 
company  level.  To  have  a  complete 
understanding  of  how  risks  are  managed 
at  the  broker-dealer,  regulators  need  to 
understand  how  risks  are  managed  at 
the  holding  companv. 

The  specific  elements  of  a  risk 
management  system  will  varv 
depending  on  the  size,  complexity,  and 
organization  of  a  firm.  As  a  result,  the 
design  and  implementation  of  a  svstem 
of  internal  controls  for  a  particular  CSE 
may  differ  from  other  firms  However, 
well-developed  risk  management 
systems  generally  share  certain  core 
principles  such  as  establishing  clear 
responsibilities  at  each  level  of 
management,  separation  of  certain  key 
responsibilities,  and  effective 
monitoring  and  reporting. 
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Individual  firms  must  have  the 
flexibility  to  implement  specific  policies 
and  procedures  unique  to  its 
circumstances.  As  a  result.  Rule 
15c3-4  establishes  only  basic  elements 
for  the  design,  implementation,  and 
review  of  a  risk  management  control 
system.  We  previously  found  these 
elements  to  be  the  appropriate  ones  for 
an  entity  to  use  when  developing  such 
a  svstem. 

Rule  15c3-4  requires  a  firm  to 
consider  a  number  of  aspects  of  its 
business  when  adopting  its  risk 
management  control  system.  Although 
each  firm  must  develop  controls 
appropriate  to  its  specific 
circumstances,  the  rule  requires  certain 
elements  to  be  included  in  the  firm's 
internal  risk  management  control 
systenl.  For  example,  the  system  must 
include  a  risk  control  unit  that  reports 
directly  to  senior  management  and  is 
independent  from  business  trading 
units.  In  addition,  there  must  be 
separation  of  duties  between  personnel 
who  enter  into  transactions  and 
personnel  who  record  the  transactions. 

Finally,  the  firm's  management  must 
periodically  review  the  firm's  business 
activities  for  consistency  with 
established  risk  management  guidelines 
to  check  whether  firm  persormel  are 
operating  within  the  scope  of 
permissible  activity  and  whether  the 
risk  management  system  continues  to  be 
adequate, 

VVe  request  comment  on  the  proposed 
amendments  to  Rule  15c3-4.  VVe  request 
comment  on  whether  the  holding 
company  undertakings  should 
incorporate  Rule  15c3-4  or  whether  the 
requirement  to  establish  a  group-wide 
internal  risk  management  control 
system  should  be  a  stand-alone  rule.  We 
request  comment  on  whether  any  aspect 
of  Rule  15c3-4  could  be  better  tailored 
to  reflect  unique  aspects  of  group-wide 
risk  management  or  risk  management  of 
broker-dealers  using  proposed 
Appendix  E  to  calculate  certain  capital 
charges,  VVe  request  comment  on 
whether  Rule  15c3^  should  be 
amended  to  require  that  results  of 
periodic  reviews  conducted  bv  an 
internal  auditor  or  annual  reviews 
conducted  by  a  registered  public 
accounting  firm  should  be  reported  in 
writing  to  the  Board  of  Directors, 
Should  we  amnnd  Rule  15c3— 4  to 
require  all  broker-dealers  to  do  so? 

D.  Proposed  Amendments  to  Rule 
1 7a-5;  Broker-Dealer  Reporting 
Requirements 

The  proposed  amendments  to 
Exchange  Act  Rule  17a-5  would  require 
a  broker-dealer  that  uses  proposed 
Appendix  E  to  file  certain  reports  with 
the  Commission  in  addition  to  the 


reports  that  all  broker-dealers  must  file 
under  the  rule.  These  reports  would 
provide  current  detailed  information 
regarding  the  financial  position  of  the 
firm,  which  would  assist  us  in 
understanding  the  risk  profile  of  the 
firm.  The  Commission  would  use  the 
information  collected  under  the 
proposed  amendment  to  monitor  the 
financial  condition,  internal  risk 
management  control  system,  and 
activities  of  broker-dealers  that  elect  the 
alternative  capital  computation. 

These  additional  reports  would 
include  a  monthly  report  detailing, 
among  other  things,  its  derivatives 
revenues,  certain  market  and  credit  risk 
information,  backtesting  results  of  its 
mathematical  models,  and  regular  risk 
reports  it  supplies  to  its  management, 
quarterly  reports  on,  among  other 
things,  how  well  its  daily  VaR  and 
maximum  potential  exposure 
correspond  to  the  daily  net  trading  loss, 
and  certain  supplemental  reports 
concerning  management  controls  and 
inventor}-  pricing  and  modeling 
prepared  by  a  registered  public 
accounting  firm.'^'^  VVe  request  comment 
on  the  proposed  additional  reporting 
requirements  for  a  broker-dealer  that 
uses  Appendix  E.  In  particular,  we 
request  comment  on  whether  the 
supplemental  reports  should  be 
prepared  by  a  registered  public 
accounting  firm. 

E.  Proposed  Amendments  to  Rule 
1 7a~l  1 :  Broker-Dealer  Notification 
Requirements 

Exchange  Act  Rule  17a-ll  requires 
that  a  broker-dealer  provide  notification 
of  certain  net  capital  levels  and  certain 
operational  problems  to  the  Commission 
and  its  designated  examining  authority 
within  specified  time  periods. 
Currently,  Exchange  Act  Rule  17a-ll 
also  imposes  certain  additional 
notification  requirements  on  an  OTC 
derivatives  deader, f^-*  The  Commission 
proposes  to  amend  Rule  17a-ll  to 
provide  for  additional  notification 
requirements  for  a  broker-dealer  that 
uses  proposed  Appendix  E  to  calculate 
certain  of  its  capital  charges.  The  events 
that  would  require  Commission 
notification  would  indicate  that  the 
broker-dealer  or  its  holding  company 
may  be  experiencing  financial  or 
operational  difficultv. 

The  proposed  amendments  would 
expand  the  additional  notification 
requirements  that  apply  to  an  OTC 
derivatives  dealer  to  include  a  broker- 
dealer  that  uses  Appendix  E  to  calculate 
certain  of  its  capital  charges.  For 


"3  See  supro.  note  32, 

»*  17  CFR  240,178-n(b)(2), 
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example,  the  broker-dealer  would  be 
required  to  provide  notice  if  its  tentative 
net  capital  falls  below  the  minimum 
amount  required  pursuant  to  proposed 
Rule  15c3-lla)(7)'^>  or  if  its  total 
tentative  net  capital  is  less  than  120% 
of  its  required  minimum  tentative  net 
capital.'''' 

In  addition,  the  proposed 
amendments  would  impose  additional 
reporting  requirements  on  a  broker- 
dealer  that  uses  Appendix  E  to  calculate 
certain  of  its  capital  charges.  Such  a 
broker-dealer  would  have  to  provide 
notice  upon  the  occurrence  of  any 
backtesting  exception  of  its 
mathematical  models  that  requires  the 
broker-dealer  to  use  a  higher 
multiplication  factor  in  the  calculation 
of  its  market  or  credit  risk  capital 
charges.  The  amendments  would  also 
require  that  the  broker-dealer  provide 
notice  if  it  becomes  aware  that  an 
NRSRG  has  determined  to  reduce  the 
credit  rating  of  the  broker-dealer,  one  of 
its  affiliates,  or  an  outstanding 
obligation  of  the  broker-dealer  or  an 
affiliate,  if  the  broker-dealer  or  one  of  its 
affiliates  receives  a  notice  of 
noncompliance  from  a  regulatory' 
agency  or  SRO,  or  if  the  broker-dealer 
becomes  aware  of  a  situation  that  mav 
have  a  material  adverse  effect  on  the 
financial  or  operational  condition  of  the 
holding  company  or  an  affiliate  of  the 
holding  company.  These  notices  would 
not  be  required  when  the  holding 
company  has  provided  notice  to  the 
Commission  pursuant  to  its 
undertakings.  We  request  comment  on 
all  aspects  of  these  notification 
provisions. 

F.  Proposed  Amendments  to  Rules 
17h-lT  and  17h-2T 

Rule  17h-lT  requires  that  a  broker- 
dealer  maintain  and  preserve  records 
and  other  information  concerning  its 
holding  company  and  affiliates,  if  the 
affiliates  are  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  broker-dealer.  Rule 
17h-2T  requires  broker-dealers  to  report 
to  the  Commission  on  the  information 
required  to  be  maintained  and  preserved 
under  Rule  17h-lT.  We  propose  to 
amend  these  rules  to  exempt  broker- 
dealers  that  use  Appendix  E  to  calculate 
certain  of  their  capital  charges.  We 
believe  that  this  exemption  is 
appropriate  because  the  holding 
company  of  the  broker-dealer  would  be 
required  to  make  and  retain  documents 
substantially  similar  to  the  documents 


••''  Pursuant  to  proposed  Rule  15c3-l(a)(7),  this 
minimum  tentative  net  capital  amount  is  $1  billion. 

'^  In  that  case,  under  ctirrent  rules,  the  broker- 
dgaler  must  immediatelv  cease  doing  business. 


required  by  Rule  17h-lT  and  to  make 
reports  to  the  Commission  that  are 
substantially  similar  to  those  required 
by  Rule  17h-2T,  We  request  comment 
on  these  proposed  amendments. 

III.  General  Request  for  Comment 

The  Commission  solicits  comment  on 
its  proposal  to  permit  certain  broker- 
dealers  to  apply  for  approval  to  compute 
capital  charges  using  proposed 
Appendix  E  to  Exchange  Act  Rule  15c3- 
1.  First,  we  solicit  comment  on  whether 
this  proposed  supervisory  structure 
would  result  in  adequate  Commission 
oversight  on  a  group-wide  basis  of 
eligible  broker-dealers  that  opt  for  this 
voluntary  capital  computation 
alternati've.  Second,  we  solicit  comment 
on  whether  proposed  Appendix  E  to  the 
net  capital  rule  would  provide 
appropriate  capital  levels  for  qualif\'ing 
broker-dealers  and  whether  the 
Commission  should  modify  proposed 
Appendix  E  in  any  way.  Third,  we 
solicit  comment  on  whether  the 
proposal  would  address  any  perceived 
competitive  disadvantages  that  impact 
broker-dealers  that  intend  to  conduct  a 
global  seciu-ities  business.  Fourth,  we 
solicit  comment  on  whether  the 
Commission  should  consider  a  different 
approach  to  setting  capital  requirements 
for  the  broker-dealer  or  to  the 
calculation  of  allowances  for  market  and 
credit  risk  for  CSEs,  and,  if  so,  what  that 
approach  should  be.  Fifth,  we  solicit 
comment  on  the  effects  on  competition 
from  making  these  proposals  available 
to  only  certain  broker-dealers.  Are  there 
firms  below  the  proposed  capital 
thresholds  that  would  benefit  from 
computing  capital  charges  using 
proposed  Appendix  E?  Would 
permitting  such  firms  to  use  proposed 
Appendix  E  provide  sufficient  net 
capital  reserves  for  these  firms? 

In  addition,  we  solicit  comment  on 
whether  we  have  adequately  stated  our 
approach  to  making  this  exemption 
available  to  firms  that  are  subject  to 
holding  company  supervision  by 
another  financial  regulator.  "We  request 
comment  on  whether  there  are  any  other 
approaches  or  issues  that  we  should 
consider  with  respect  to  firms  affiliated 
with  holding  companies  supervised  by 
another  financial  regulator. 

For  holding  companies  that  own  more 
than  one  broker-dealer,  the  alternative 
net  capital  computation  under  this 
proposal  would  be  available  only  to  a 
broker-dealer  that  meets  the  minimum 
capital  requirements.  We  request 
comment  on  whether  this  proposal 
would  create  an  incentive  for  such  a 
holding  company  to  change  its  business 
structure,  such  as  combining  its 
securities  business  into  a  single  broker- 


dealer  and,  if  so,  whether  there  would 
be  any  resulting  costs  or  benefits. 

We  note  that  on  September  12,  2003, 
the  Federal  Reser\'e,  OCC,  OTS.  and 
FDIC  requested  public  comment  on  an 
interim  final  rule  and  a  notice  of 
proposed  rulemaking  to  amend  their 
risk-based  capital  standards  for  the 
treatment  of  assets  in  asset-backed 
commercial  paper  programs 
consolidated  under  the  recently  issued 
Financial  Accounting  Standards  Board 
Interpretation  No.  46.  Consolidation  of 
Variable  Interest  Entities.""  The  rule 
would  also  modify  the  risk-based  capital 
treatment  of  certain  securitizations  with 
early  amortization  provisions.  In 
addition,  the  treatment  of  securitization 
exposures  is  discussed  in  the  banking 
agencies'  Advanced  Notice  of  Proposed 
Rulemaking  on  the  New  Basel  Capital 
Accord.*^"  Should  the  Commission 
consider  any  modifications  to  the 
proposed  method  for  the  group-wide 
calculation  of  allowances  for  market  or 
credit  risk  with  respect  to  asset-backed 
securitization  programs?  If  so,  how  and 
why  should  the  Commission  modifv  the 
calculations  for  asset-backed 
securitization  programs?  Should  the 
Commission  consider  any  other  issues 
related  to  the  capital  treatment  of 
securitization  exposures? 

Finally,  we  invite  commenters  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the 
proposed  changes  discussed  above  in 
comparison  to  the  costs  and  benefits  of 
the  current  regulatory  framev>ork.  For 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  the  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposed  amendments 
and  rules  on  the  economy  on  an  annual 
basis.  Commenters  should  provide 
empirical  data  to  support  their  views. 
Comments  should  be  submitted  by 
February  4,  2004. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
rule  amendments  contain  'collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995. fi''  The  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  44  U.S.C. 


<^"  Risk-Based  Capital  Guidelines;  Capital 
.Adequacy  Guidelines;  Capital  Maintenance:  Capital 
Treatment  of  Consolidated  Asset-Backed 
Commercial  Paper  Program  Assets,  68  FR  56568 
(proposed  rule).  68  FR  56530  (interim  final  rule) 
(Oct.  1.  2003) 

•^  See  Risk-Based  Capital  Guidelines; 
Implementation  of  New  Basel  Capital  Accord,  68  FR 
45900  beginning  at  45932  (.\ugust  4.  2003). 

0" 44  U.S.C.  3501  etseq 
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3507(d)  and  5  CFR  1320.11.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  complv  with. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  titles  for  the  collections  of 
information  are:  (1)  Appendix  E  to  Rule 
15c3-l.  Market  and  credit  risk  capital 
charges  for  certain  brokers  or  dealers;  (2) 
Appendix  G  to  Rule  15c3-l,  Conditions 
for  holding  companies  of  certain  brokers 
or  dealers:  (3)  Rule  15c3-4.  Internal  risk 
management  control  systems  for  certain 
brokers  or  dealers;  (4)  Rule  17a-5. 
Reports  to  be  made  by  certain  brokers 
and  dealers;  (5)  Rule  17a-n. 
Notification  procedures  for  brokers  and 
dealers;  (6)  Rule  17h-lT.  Risk 
assessment  recordkeeping  requirements 
for  associated  persons  of  brokers  and 
dealers;  and  (7)  Rule  17h-2T.  Risk 
assessment  reporting  requirements  for 
brokers  and  dealers. 

The  Commission  proposes  to 
implement  a  voluntarv  alternative 
method  for  computing  net  capital 
charges  under  the  Exchange  Act  for 
certain  broker-dealers  that  are  part  of  a 
holding  company  that  has  a  group-wide 
internal  risk  management  system  and 
that  consents,  as  a  condition  of  the  net 
capital  treatment,  to  group-wide 
Commission  super\ision.  A  broker- 
dealer  that  maintains  tentative  net 
capital  of  at  least  Si  billion  and  net 
capital  of  at  least  $500  million  could 
apply  to  the  Commission  for  a 
conditional  exemption  from  the 
application  of  the  standard  net  capital 
computation  and,  upon  Commission 
approval,  elect  to  calculate  certain  of  its 
market  and  credit  risk  net  capital 
charges  using  internally  developed 
mathematical  models  that  the  firm  uses 
to  measure  risk.  Commission 
supervision  would  include  reporting 
and  recordkeeping  requirements  and 
Commission  examination  of  unregulated 
holding  companies  and  affiliates  that 
are  not  functionally  regulated. 

The  collection  of  information 
obligations  imposed  by  the  proposal 
would  be  mandatory.  However, 
applying  for  approval  to  use  the 
alternative  capital  calculation  is 
voluntary. 

The  information  collected,  retained, 
and/or  filed  pursuant  to  the  proposed 
rule  amendments  would  be  accorded 
confidential  treatment. 

The  Commission  would  use  the 
information  collected  under  the 
proposed  amendments  to  monitor  the 
financial  condition,  internal  risk 
management  control  system,  and 
activities  of  broker-dealers  that  elect  to 
compute  certain  of  their  market  and 
credit  risk  capital  charges  under  the 
alternative  method  and  their  holding 


companies  and  affiliates.  In  particular, 
the  proposed  amendments  would  allow 
the  Commission  access  to  important 
information  regarding  activities  of  a 
broker-dealer's  affiliates  that  could 
impair  the  financial  and  (jperational 
stability  of  the  broker-dealer. 

According  to  March  31,  2003  FOCUS 
filings.  28  registered  broker-dealers 
reported  that  they  had  tentative  net 
capital  of  at  least  $1  billion  and  net 
capital  of  at  least  S500  million.  Based  on 
discussions  with  industry' 
representatives,  the  Commission 
believes,  however,  that  only  broker- 
dealers  with  at  least  Si  billion  in 
deductions  pursuant  to  (c)(2){vi)  of  Rule 
15c3-l  (also  know  as  "haircuts")  will 
find  it  cost  effective  to  use  the 
alternative  capital  computation  As  of 
March  2003,  based  on  FOCUS  filings, 
there  were  12  such  broker-dealers. 
Therefore,  the  PR.^  estimates  are  based 
on  the  assumption  that  12  broker- 
dealers  will  apply  for  an  exemption 
under  the  proposal. 

Many  of^the  estimates  are  also  based 
on  information  Commission  staff 
receives  through  the  risk  assessment 
rules  and  meetings  with  and  reports 
from  member  firms  of  the  Derivatives 
Policy  Group  ("DPG")  and  other  broker- 
dealers  and  the  Commission's 
experience  in  implementing  the  OTC 
derivatives  dealer  rules. 

A  broker-dealer  that  applies  to  use 
proposed  Appendix  E  and  its  affiliates 
would  have  discretion  in  allocating  the 
paperwork  burden  associated  with  the 
proposal  among  the  entities  in  the  CSE 
("consolidated  supervised  entity"), 
including  the  broker-dealer.  In 
estimating  the  total  burden  associated 
with  the  proposal  on  the  broker-dealer, 
we  have  included  the  burdens  arising 
from  each  proposed  new  rule 
amendment. 

A.  Proposed  Appendix  E  to  Rule 
15c3-l,  Market  and  Credit  Risk  Capital 
Charges  for  Certain  Brokers  or  Dealers 

Exchange  Act  Rule  15c3-l  requires 
broker-dealers  to  maintain  minimum 
levels  of  net  capital  computed  in 
accordance  with  the  rule's  provisions. 
These  net  capital  reserves  are  intended 
to  ensure  that  broker-dealers  have 
sufficient  capital  to  protect  the  assets  of 
customers  and  to  meet  their 
responsibilities  to  other  broker-dealers 

The  Commission  is  proposing  to  add 
Appendix  E  to  the  rule  to  provide  an 
alternative  method  for  determining 
certain  net  capital  charges  for  certain 
broker-dealers  that  manage  risk  on  a 
group-wide  basis  and  that  submit  to 
group-wide  Commission  supervision. 

As  part  of  the  exemptive  application 
to  use  Appendix  E,  the  broker-dealer 


and  its  holding  company  would  submit 
descriptions  of  internal  risk 
management  controls  and  methods  to  be 
used  to  measure  risk,  including 
descriptions  of  all  mathematical  models 
used  to  price  positions  and  compute 
market  and  credit  risk  and  how  those 
models  meet  the  requirements  of 
proposed  Appendix  E.  The  application 
would  also  include  sample  capital 
assessments  for  the  affiliate  group  and 
sample  risk  reports  provided  to  the 
firm's  management  and  a  written 
undertaking  by  the  holding  company  to 
comply  with  various  requirements  of 
the  propo.sal.  including  those  listed  in 
proposed  Appendix  G. 

Proposed  Appendix  E  would  also 
require  that  mathematical  models  used 
to  compute  market  and  credit  risk  be 
reviewed  periodically  and  backtested 
quarterly.  For  example,  the 
mathematical  model  used  to  calculate 
maximum  potential  exposure  would  be 
required  to  be  backtested  quarterly  for  at 
least  40  counterparties  by  comparing  the 
daily  change  in  the  firm's  daily 
exposure  to  the  counterparty  with  the 
maximum  potential  exposure  generated 
by  the  model. 

Failure  to  require  the  current  and 
proposed  collections  of  information 
included  in  this  proposal  would 
undermine  the  Commission's  ability  to 
monitor  the  financial  condition  of  these 
firms  and  could  jeopardize  the  financial 
stability  of  broker-dealers  using 
Appendix  E  to  compute  certain  of  their 
capital  charges. 

We  estimate  that  each  broker-dealer 
that  applies  under  the  proposal  would 
spend  approximately  1,000  hours  to 
create  and  compile  the  various 
documents  to  be  included  with  the 
application  and  to  work  with  the 
Commission  staff  through  the 
application  process.  This  includes 
approximately  100  hours  for  an  in- 
house  attorney  to  complete  a  review  of 
the  application.  Consequently,  the 
Commission  estimates  the  total  burden 
associated  with  the  application  process 
for  the  12  broker-dealers  we  expect  to 
apply  to  be  12,000  hours. 

These  estimates  are  based  on 
estimates  the  Commission  made  for  the 
OTC  derivatives  dealer  rules,  which 
include  a  similar  application 
requirement.'"  Jn  that  proposing  release, 
we  estimated  that  an  OTC  derivatives 
dealer  would  spend  approximately 
1,000  hours  developing  and  submitting 
its  VaR  model  and  description  of  its  risk 
management  control  system  to  the 


■°See  17  CFR  240  15c3-lfla). 
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Commission."'  No  comments  were 
received  in  response  to  the  estimates  in 
the  proposing  release,  and  those  burden 
estimates  were  not  changed  in  the  final 
rule  release."-  For  purposes  of  this 
proposal,  we  note  that  firms  applying  to 
use  Appendi.x  E  will  have  already 
developed  the  V'aR  models  that  thev 
would  use  to  calculate  market  and 
credit  risk  under  th(>  proposal  and  will 
have  already  developed  internal  risk 
management  control  svstems.  This 
conclusion  is  based  on  information 
Commission  staff  has  received  through 
the  risk  assessment  rules  and  meetings 
with  and  reports  from  the  DPG  and 
other  broker-dealers  and  the 
Commission's  experience  in 
implementing  the  OTC  derivatives 
dealer  rules.  On  the  other  hand,  we  note 
that  the  proposal  contains  new 
requirements.  For  example,  the  firm 
must  establish  and  document 
procedures  to  detect  and  prevent  money 
laundering  and  terrorist  financing.  We 
also  note  that  the  application  under  this 
rule  may  be  more  complicated  than  the 
OTC  derivatives  dealer  application  and 
may  take  more  time  to  complete. 

We  estimate  that  a  broker-dealer  using 
Appendix  E  would  spend 
approximately  5.600  hours  per  year  to 
review  the  models  it  uses  to  compute 
market  and  credit  risk  and 
approximately  160  hours  each  quarter, 
or  approximately  640  hours  per  year,  to 
backtest  the  models.  Consequentlv.  we 
estimate  that  the  total  burden  under  the 
proposal  associated  with  reviewing  and 
backtesting  mathematical  models  for  the 
12  broker-dealers  we  expect  to  applv 
will  be  approximately  74.880  hours  per 
year  ((5.600  +  640)  *'l2). 

B.  Proposed  Appendix  G  to  Rule 
15c3-l.  Conditions  for  Holding 
Companies  of  Certain  Brokers  or  Dealers 

Under  proposed  Appendix  G  to  Rule 
15c3-l.  the  CSE  would  be  required  to 
calculate  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk  monthlv  on  a 
consolidated  basis,  file  certain  monthly, 
quarterly,  and  annual  reports  with  the 
Commission,  make,  keep  current,  and 
preserve  certain  records,  and  notify  the 
Commission  of  certain  events.  These 
proposed  conditions  are  needed  to 
allow  the  Commission  to  properly 
oversee  a  broker-dealer  that  uses 
proposed  Appendix  E  and  to  monitor 
the  financial  and  operational  condition 
of  its  affiliate  group. 


"■  Exchange  Act  Release  No.  39454  (Dec.  17, 
1997),  62  FR  67940  (December  30,  1997). 

•  Exchange  Act  Release  No  40594  (Oct.  23, 
1998).  63  FR  59362  (November  3,  1998). 


Based  on  Commission  experience  and 
discussions  with  industry  participants, 
we  estimate  that  the  calculation  of 
allowable  capital  and  allowances  for 
market,  credit,  and  operational  risk 
would  require  approximately  90  hours 
per  month,  or  approximately  1080  hours 
per  year.  Thus,  the  aggregate  annual 
burden  for  the  12  broker-dealers  we 
expect  to  apply  under  the  proposal 
would  be  approximately  12,960  hours. 
In  addition,  we  estimate  that  it  would 
require  approximately  5,600  hours  per 
year  to  review  and  update  the 
mathematical  models  used  to  make 
these  calcailations.  Thus,  the  aggregate 
annual  burden  to  review  and  update  the 
models  for  the  12  broker-dealers  would 
be  approximately  67,200  hours.  Finally, 
we  estimate  that  it  would  require 
approximately  160  hours  each  quarter, 
or  approximately  640  hours  each  year, 
to  backtest  the  models.  Thus,  the 
aggregate  annual  burden  to  backtest  the 
models  for  the  12  broker-dealers  we 
expect  to  apply  under  the  proposal 
would  be  approximately  7,680  hours. 

The  reporting  requirements  of 
proposed  Appendix  G  are  necessarv'  to 
keep  the  Commission  informed  of, 
among  other  things,  the  financial 
condition,  financial  and  operational  risk 
exposures,  backtesting  results,  and 
management  controls  of  the  CSE  and 
whether  the  CSE  is  in  compliance  with 
the  conditions  of  the  broker-dealer's 
exemption.  These  reports  would  help 
the  Commission  to  anticipate  the  effect 
on  the  CSE  of  significant  economic 
events  and  their  related  impact  on  the 
broker-dealer. 

We  estimate  that  the  average  amount 
of  time  necessary  to  prepare  and  file  the 
monthly  reports  required  by  Appendix 
G  would  be  approximately  8  hours  per 
month,  or  approximately  96  hours  per 
year,  that  the  average  amount  of  time 
necessary  to  prepare  and  file  the 
quarterly  reports  would  be  about  16 
hours  per  quarter,  or  approximately  64 
hours  per  year,  and  that  the  average 
amount  of  time  necessary  to  prepare  cuid 
file  the  annual  audit  reports  would  be 
approximately  200  hours  per  year. 
Consequently,  we  estimate  that  the  total 
annual  reporting  burden  of  proposed 
Appendix  G  for  the  12  broker-dealers 
we  expect  to  apply  under  the  proposal 
would  be  approximately  4,320  hours. 

We  based  these  estimates  on  the  PRA 
burden  estimates  for  Exchange  Act  Rule 
17a-12,  Reports  to  be  made  by  certain 
OTC  derivatives  dealers.  The  PRA 
burden  estimate  for  Rule  17a-12  is  180 
hours  per  year  to  prepare  and  file  the 
information  required  by  the  rule  (based 
on  an  average  of  four  responses  per  year 
and  an  average  of  20  hours  preparing 
each  response  with  an  additional  100 


hours  spent  preparing  the  annual  audit). 
However,  we  believe  that  the  burden 
under  this  proposal  would  be  lower 
than  the  Rule  17a-12  burden  estimates 
because  CSEs  already  generate  many  of 
the  required  reports  for  internal 
management  purposes. 

We  expect  that  any  additional  burden 
associated  with  the  requirements  of 
proposed  Appendix  G  relating  to 
making,  keeping,  and  preserving  records 
would  be  minimal  because  a  prudent 
firm  that  manages  risk  on  a  group-wide 
basis  would  make  and  preserve  these 
records  in  the  ordinarv  course  of  its 
business.  We  estimate  that  the  average 
one-time  burden  of  making  and 
preserving  these  records  would  be 
approximately  40  hours  and  that  the 
average  annual  burden  would  be 
approximately  290  hours.  Consequently, 
we  estimate  that  the  total  burden  for  the 
12  broker-dealers  we  expect  will  apply 
under  this  proposal  would  be 
approximately  480  hours  on  a  one-time 
basis  and  approximately  3.480  hours  per 
year. 

The  notification  provisions  of 
proposed  Appendix  G  are  designed  to 
give  the  Commission  advance  warning 
of  situations  that  may  pose  material, 
financial  and  operational  risks  to  the 
broker-dealer  and  the  CSE.  These 
provisions  are  integral  to  Commission 
supen.'ision  of  broker-dealers  that  use 
Appendix  E.  We  estimate  that  it  would 
require  a  total  of  approximately  one 
hour  per  year  for  all  12  of  the  broker- 
dealers  to  comply  with  the  notification 
provisions  of  proposed  Appendix  G.^^ 

C.  Proposed  Amendments  to  Rule^ 
15c3-4,  Internal  Risk  Management 
Control  Systems 

We  propose  to  amend  Rule  15c3-4, 
which  currently  applies  to  OTC 
derivatives  dealers  that  use  Appendix  F 
to  calculate  certain  of  their  capital 
charges,  to  expand  its  coverage  to 
broker-dealers  that  use  Appendix  E. 
Rule  15c3-4  is  designed  to  ensure  the 
integrity  of  the  risk  measurement, 
monitoring,  and  management  process, 
and  to  clarify  accountability,  at  the 
appropriate  organizational  level,  for 
defining  the  permitted  scope  of  activity 
and  level  of  risk. 


"'The  Commission  received  approximately  1.067 
Rulel7a-ll  notifications  during  calendar  vear  2002, 
when  there  were  approximately  6.800  active  broker- 
dealers  registered  with  the  Commission.  Thus, 
approximately  11%  of  registered  broker-dealers 
filed  a  Rule  17a-ll  notice  in  2002  We  therefore 
estimate  that  of  the  12  broker-dealers  we  expect  will 
apply  under  the  proposal,  one  may  be  required  to 
file  an  .Appendix  G  notice  each  year  We  estimate 
that,  consistent  with  the  Rule  17a-l  1  PRA  burden 
estimate,  it  will  take  approximately  one  hour  to  file 
that  notice. 
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The  proposed  rule  amendments 
would  require  a  broker-dealer  that  elects 
to  use  Appendix  E  to  consider  a  number 
of  issues  affecting  its  business 
environment  when  creating  its  risk 
management  control  system.  For 
example,  such  a  firm  would  need  to 
consider,  among  other  things,  the 
sophistication  and  experience  of 
relevant  trading,  risk  management,  and 
internal  audit  personnel,  as  well  as  the 
separation  of  duties  among  these 
personnel,  when  designing  and 
implementing  its  internal  control 
system's  guidelines,  policies,  and 
procedures.  This  would  help  to  ensure 
that  the  control  system  that  is 
implemented  would  adequately  address 
the  risks  posed  by  the  firm's  business 
and  the  environment  in  which  it  is 
being  conducted.  In  addition,  this 
would  enable  a  broker-dealer  electing  to 
use  Appendix  E  to  implement  specific 
policies  and  procedures  unique  to  its 
circumstances. 

In  implementing  its  policies  and 
procedures,  the  broker-dealer  would  be 
required  to  document  and  record  its 
system  of  internal  risk  management 
controls.  In  particular,  such  a  firm 
would  be  required  to  document  its 
consideration  of  certain  issues  affecting 
its  business  when  designing  its  internal 
controls.  The  broker-dealer  also  would 
be  required  to  prepare  and  maintain 
written  guidelines  that  discuss  its 
internal  control  system. 

The  proposed  rule  amendments 
would  be  an  integral  part  of  the 
Commissions  financial  responsibility 
program  for  broker-dealers  whose 
applications  under  Appendix  E  are 
approved  by  the  Commission.  The 
information  to  be  collected  under  the 
proposed  amendments  to  Exchange  Act 
Rule  15c3-4  would  be  essential  to  the 
regulation  and  oversight  of  major 
securities  firms  that  \ohintarily  elect  to 
use  Appendix  E  and  to  the  monitoring 
of  their  comphance  with  the  proposed 
financial  responsibilitv  requirements. 
More  specifically,  requiring  a  broker- 
dealer  that  elects  to  use  Appendix  E  to 
document  the  planning, 
implementation,  and  periodic  review  of 
its  risk  management  controls  are 
designed  to  ensure  that  all  pertinent  risk 
management  issues  are  considered,  that 
the  risk  management  controls  are 
implemented  properly,  and  that  they 
continue  to  adequately  address  the  risks 
faced  bv  major  securities  firms. 

The  following  estimates  of  the  initial 
and  aruiual  PRA  burdens  associated 
with  the  amendments  to  Rule  15c3-4 
are  based  on  the  present  Rule  15c3-4 
PRA  burden  estimates,  discussions  with 
potential  applicants,  and  the 
Commission's  experience  with  the 


implementation  of  Rule  15c3-4  for  OTC 
derivatives  dealers.  The  present  Rule 
15c3-4  burden  estimate  is  an  average  of 
2,000  hours  on  a  one-time  basis  to 
unplement  the  risk  management  control 
system  and  an  average  of  200  hours  per 
year  to  review  and  update  the  system. 
This  estimate  was  based  on  the 
implementation  of  a  risk  management 
control  system  for  a  single  entity:  the 
OTC  derivatives  dealer.  In  this  proposal, 
the  broker-dealer  is  required  to 
implement  a  risk  management  control 
system  and  the  holding  company  is 
required  to  implement  a  group-wide  risk 
management  control  system.  Although 
the  12  broker-dealers  we  expect  to  apply 
under  this  proposal  have  alreadv 
developed  internal  risk  management 
control  systems,  not  all  of  them  have 
implemented  and  formally  documented 
a  group-wide  system.  We  believe  that  it 
would  take  more  than  2.000  hours  for 
such  a  broker-dealer  to  implement  a 
formal,  documented  group-wide  risk 
management  control  system.  On  the 
other  hand,  if  a  firm  already  has  a 
formally  documented  group-wide 
internal  risk  management  control 
system,  we  believe  that  it  would  take 
less  than  2,000  hours  to  bring  that 
system  into  compliance  with  amended 
Rule  15c3-4,  Of  the  12  broker-dealers 
we  expect  will  apply  under  this 
proposal,  we  estimate  that  6  have 
formal,  documented,  group-wide 
internal  risk  management  control 
systems,  and  that  6  have  internal  risk 
management  control  systems  that  are 
not  formally  documented  for  the 
affiliate  group.  We  estimate  that  a  firm 
with  a  formal,  documented  group-wide 
internal  risk  management  control 
system  would  spend  approximately 
1 ,000  hours  on  a  one-time  basis  to 
comply  with  the  proposed  amendments 
to  Rule  15c3-4  and  that  a  firm  that  does 
not  have  a  formally  documented  group- 
wide  internal  control  system  will  spend 
up  to  approximately  3,600  hours  on  a 
one-time  basis  to  complv  with  the 
proposed  amendments  to  Rule  15c3-4. 
The  total  one-time  burden  for  the  twelve 
firms  would  therefore  be  approximately 
27,600  hours.  In  addition,  we  estimate 
that  each  of  the  12  broker-dealers  would 
spend  approximately  250  hours  per  year 
reviewing  and  updating  its  risk 
management  control  system,  for  an 
aggregate  annual  burden  of  3.000  hours. 

D.  Proposed  Amendments  to  Rule 
1  Ta-5,  Reports  To  Be  Made  by  Certain 
Brokers  and  Dealers 

The  proposed  amendments  to 
Exchange  .^ct  Rule  17a-5  would  require 
broker-dealers  using  Appendix  E  to 
submit  monthly,  quarterly,  and  armual 
reports  with  the  Commission.  The 


proposed  amendments  would  be  an 
integral  part  of  our  financial 
responsibility  program  for  broker- 
dealers  electing  to  use  Appendix  E.  The 
information  to  be  collected  under  the 
proposed  amendments  to  Rule  17a-5 
would  be  es.sential  to  the  regulation  of 
these  broker-dealers  and  would  assist  us 
and  the  examining  authorities 
responsible  for  reviewing  the  activities 
of  these  firms  to  monitor  and  enforce 
compliance  with  applicable 
Commission  rules,  including  rules 
pertaining  to  financial  responsibility. 
These  periodic  reports  would  also  aid 
the  Commission  in  evaluating  the 
activities  conducted  by  these  broker- 
dealers  and  in  anticipating,  where 
possible,  how  these  firms  could  be 
affected  by  significant  economic  events. 

We  estimate  that  the  average  amount 
of  time  necessary  to  prepare  and  file  the 
additional  monthly  reports  required  by 
this  amendment  to  Rule  17a-5  would  be 
about  4  hours  per  month,  or 
approximately  48  hours  per  year;  that 
the  average  amount  of  time  necessary^  to 
prepare  and  file  the  additional  quarterly 
reports  would  be  about  8  hours  per 
quarter,  or  approximately  32  hours  per 
year:  and  that  the  average  amount  of 
time  necessary  to  prepare  and  file  the 
additional  supplemental  reports  with 
the  aiuiual  audit  required  would  be 
approximately  40  hours  per  year. 
Consequently,  we  estimate  that  the  total 
annual  additional  burden  attributable  to 
the  proposed  amendments  to  Rule  17a- 
5  for  the  1 2  broker-dealers  wc  expect  to 
apply  under  the  proposal  would  be 
approximately  1 ,440  hours. 

These  estimates  are  based  on  our 
present  PRA  burden  estimate  for 
Rulel7a-12.  The  PRA  burden  estimate 
for  Rule  1 7a-12  is  180  hours  per  year  to 
prepare  and  file  the  information 
required  by  the  rule  (based  on  an 
average  of  four  responses  per  year  and 
an  average  of  20  hours  preparing  each 
response  with  an  additional  100  hours 
spent  on  preparing  the  annual  audit). 
However,  the  estimated  burden 
attributable  to  the  proposed 
amendments  is  less  than  those  estimates 
because  the  broker-dealer  is  already 
required  to  file  monthly,  quarterly,  and 
annual  reports  with  the  Commission 
under  Rule  17a-5.  In  addition,  the 
amendments  are  designed  to  allow  a 
broker-dealer  to  provide  the  required 
information  to  the  Commission  in  a 
form  that  the  firm  already  produces  for 
internal  management  purposes. 

E.  Proposed  Amendments  to  Rule 
1 7a-l  1 .  Notification  Procedures  for 
Brokers  and  Dealers 

Under  the  proposed  amendments  to 
Rule  1 7a-l  1 ,  a  broker-dealer  that  uses 
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proposed  Appendix  E  would  have  to 
give  notice  to  the  Commission  of  certain 
events  beyond  those  the  broker-dealer  is 
currently  required  to  give  notice  of. 
These  events  include,  for  example,  that 
an  NRSRO  has  determined  to 
downgrade  the  credit  rating  of  the 
obligations  of  the  broker-dealer  or  one  of 
its  affiliates,  the  broker-dealer  receives 
notice  from  a  regulator  that  one  of  its 
affiliates  is  not  in  compliance  with  rules 
or  agreements  with  the  regulator,  the 
broker-dealer  becomes  aware  ot  a 
situation  that  may  have  a  material 
adverse  effect  on  a  material  affiliate,  or 
the  occurrence  of  certain  backtesting 
exceptions  of  the  broker-dealer's 
mathematical  models. 

These  events  are  expected  to  be  rare. 
However,  they  are  of  supervisory 
concern.  The  Commission  received 
approximately  1.067  Rule  17a-ll 
notices  from  731  broker-dealers  during 
calendar  year  2002.  At  that  time,  there 
were  approximately  6.800  active  broker- 
dealers  registered  with  the  Commission. 
Thus  we  estimate  that  approximately 
11%  of  active  broker-dealers  filed  a  Rule 
17a-ll  notice  during  calendar  vear  2002 
(731/6,800  =  .1075)  and  that  it  would 
take  approximately  one  hour  to  file  such 
a  notice.  Therefore,  we  estimate  that  of 
the  12  broker-dealers  we  expect  to  apply 
under  this  proposal,  approximately  one 
may  be  required  to  file  notice  pursuant 
to  the  proposed  amendments  to  Rule 
17a-ll  each  year.  Thus,  we  estimate 
that  the  total  annual  burden  of  the 
proposed  amendments  to  Rule  17a-ll 
for  the  12  broker-dealers  we  expect  to 
apply  under  the  proposal  would  be 
about  one  hour. 

F  Proposed  Amendments  to  Rules 
1 7h-l  T  and  1  ?h-2T.  Risk  Assessment 
Recordkeeping  Requirements  for 
Associated  Persons  of  Brokers  and 
Dealers  and  Risk  Assessment  Reporting 
Requirements  for  Brokers  and  Dealers 

Rules  17h-lT  and  17h-2T  require 
that  certain  broker-dealers  make  records 
of  and  file  quarterly  reports  with  the 
Commission  regarding  the  financial 
condition,  organization,  and  risk 
management  practices  of  their  affiliated 
group  The  amendments  to  Rules  17h- 
IT  and  17h-2T  would  exempt  a  broker- 
dealer  that  uses  Appendix  E  hom  the 
rules  to  the  extent  that  the  holding 
company  of  the  broker  or  dealer 
maintains  the  information  pursuant  to 
proposed  Appendix  G. 

These  amendments  would  reduce  the 
PRA  burden  for  broker-dealers  that  use 
Appendix  E.  The  current  PRA  burden 
estimate  for  Rules  17h-lT  and  17h-2T 
is  approximately  10  hours  per  year  for 
each  respondent.  We  estimate  that  the 
aggregate  savings  under  the  proposed 


amendments  for  the  12  firms  we  expect 
to  apply  under  the  proposal  would  be 
approximately  120  hours  per  year. 

G.  Request  for  Comment 

Under  44  U.S.C.  3506{cK2)(B),  the 
Commission  seeks  comment  to  evaluate: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility; 

•  The  accuracy  of  our  estimates  of  the 
burden  of  the  proposed  collection  of 
information; 

•  Ways  in  which  we  might  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  in  which  we  might  minimize 
the  burden  of  the  collection  of 
information  on  those  who  respond, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  address  them  to 
The  Office  of  Management  and  Budget, 
Room  3208,  Attention:  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building,  Washington,  DC  20503; 
and  should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  SU-eet,  NW., 
Washington,  DC  20549-0609.  The 
submission  should  reference  File  No. 
S7-21-03.  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register;  therefore,  comments 
to  OMB  are  best  assured  of  having  full 
effect  if  OMB  receives  them  within  30 
days  of  this  publication. 

The  Commission  has  submitted  the 
proposed  collections  of  information  to 
OMB  for  approval.  Requests  for  the 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
WTiting.  refer  to  File  No.  S7-21-03,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  FiUngs  and 
Information  Services,  450  Fifth  Street, 
NW..  Washington,  DC  20549-0609. 

V.  Costs  and  Benefits  of  the  Proposed 
Rule  Amendments 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed 
amendments,  which  establish  a 
voluntary  alternative  method  for 
computing  net  capital  charges  for 
certain  broker-dealers,  commenters  are 


requested  to  provide  analysis  and  data 
relating  to  the  ctjsts  and  benefits 
associated  widi  the  proposed 
amendments.  In  particular,  the 
Commission  requests  comments  on  the 
potential  costs  for  any  necessarv 
modifications  to  internal  risk 
management  control,  accounting, 
information  management,  and 
recordkeeping  systems  required  to 
comply  with  the  proposed  amendments 
and  the  potential  benefits  arising  from 
participation  in  the  regulatory'  scheme. 

The  proposed  amendments  would 
establish  a  voluntarA-  alternative  method 
for  computing  net  capital  charges  for 
certain  broker-dealers  that  are  part  of  a 
holding  company  that  has  a  group-wide 
internal  risk  management  control 
system  and  that  consents  to  group-wide 
Commission  supervision.  We  have 
identified  certain  costs  and  benefits  that 
would  be  associated  with  the  proposal. 

A  broker-dealer  that  maintains 
tentative  net  capital  of  at  least  Si  billion 
and  net  capital  of  at  least  S500  million 
could  apply  to  the  Commission  for  a 
conditional  exemption  from  the 
application  of  the  standard  net  capital 
rule  calculation  and.  upon  Commission 
approval,  calculate  certain  of  its  market 
and  credit  risk  capital  charges  using  the 
firm's  own  internal  mathematical 
models  for  risk  measurement,  including 
internally  developed  VaR  models  and 
scenario  analysis.  According  to  March 
31,  2003  FOCUS  filings.  28  registered 
broker-dealers  reported  tentative  net 
capital  and  net  capital  that  equaled  or 
exceeded  those  amounts.  Based  on 
discussions  with  industry' 
representatives,  we  believe,  however, 
that  only  broker-dealers  with  at  least  Si 
billion  in  deductions  pursuant  to 
paragraph  (c)(2)(vi)  of  Rule  15c3-l  (also 
known  as  "haircuts")  will  find  it  cost 
effective  to  use  the  alternative  capital 
computation.  As  of  March  2003,  based 
on  FOCUS  filings,  there  were  12  such 
broker-dealers.  Therefore,  our  cost- 
benefit  estimates  are  based  on  the 
assumption  that  12  broker-dealers  will 
apply  under  the  proposal. 

Many  of  the  estimates  are  also  based 
on  information  Commission  staff 
receives  through  the  risk  assessment 
rules  and  meetings  with  and  reports 
from  the  DPG  and  other  broker-dealers 
and  the  Commission's  experience  in 
implementing  the  OTC  derivatives 
dealer  rules. 

A  broker-dealer  that  applies  to  use 
proposed  Appendix  E  and  its  affiliates 
have  discretion  in  allocating  the  costs 
associated  with  the  proposal  among  the 
entities  in  the  CSE  ("consolidated 
supervised  entity"),  including  the 
broker-dealer.  In  estimating  the  total 
costs  associated  with  the  proposal  on 
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the  broker-dealer,  we  have  included  the 
costs  arising  from  each  proposed  new 
rule  amendment. 

The  proposed  alternative  net  capital 
system  is  designed  to  increase  a  broker- 
dealer's  operational  efficiency  by  having 
its  supervisory  risk  assessment  and  the 
computation  of  certain  capital  charges 
more  closely  aligned  to  the 
mathematical  model-based  methods  the 
firm  already  uses  to  manage  its  business 
risk  and  capital,  while  establishing  net 
capital  requirements  sufficient  to 
require  maintenance  of  capital  to 
achieve  the  goals  of  the  net  capital  rule 
and  Exchange  Act  §  15(c)(3).  The 
incorporation  of  mathematical  risk 
management  techniques  into  the 
calculation  of  net  capital  charges  should 
enable  such  a  broker-dealer  to  reallocate 
capital  from  the  broker-dealer  to 
affiliates  that  may  receive  a  higher 
return  than  the  broker-dealer.  The 
proposed  rule  amendments  should  also 
allow  broker-dealers  to  increase 
operational  efficiency  by  adopting  risk 
management  practices  which  have 
become  industry'  best  practice. 

We  anticipate  that  cost  savings  would 
result  in  several  areas.  Under  the 
proposal,  a  broker-dealer  would  become 
subject  to  specifically  tailored  capital 
and  other  requirements.  The  broker- 
dealer  would  be  able  to  compute  certain 
of  its  net  capital  charges  using  internallv 
developed  mathematical  models  that  the 
firm  uses  to  manage  risk  and  to  report 
risks  to  the  Commission  using  internal 
reports  that  the  firm  already  generates 
for  risk  management  purposes. 

The  primar\-  benefit  for  the  broker- 
dealer  would  be  the  reduction  in  net 
capital  charges  that  we  expect  would 
result  from  the  use  of  the  alternative 
method.  This  benefit,  however,  is 
difficult  to  quantif\-.  While  reductions 
in  net  capital  requirements  would  likely 
result  from  the  use  of  thp  alternative 
method,  broker-dealers  typicallv 
maintain  higher  levels  of  capital  than 
the  rules  require.  Also,  the  mix  of 
positions  held  by  the  broker-dealer  may 
change  if  the  regulatory-  cost  of  holding 
certain  positions  is  reduced.  Finallv,  the 
reduction  in  net  capital  charges  would 
vary  significantly  among  broker-dealers 
based  on  the  size  and  risk  of  their 
portfolios. 

The  12  firms  we  expect  to  applv 
under  this  proposal  reported  capital 
charges  ranging  from  approximately  $1 
billion  to  approximately  S4  billion,  for 
a  total  of  approximatelv  S32  billion,  on 
their  first  quarter  of  2003  FOCUS 
reports.  We  expect  that  firms  with  larger 
capital  charges  would  realize  a  larger 
percentage  reduction  in  their  capital 
charges  than  firms  with  smaller  capital 
charges.  We  estimate  that  the  12  firms 


would  realize  an  average  reduction  in 
capital  charges  of  approximatelv  40%, 
or  a  total  reduction  in  capital  charges  for 
the  12  firms  of  approximately  Si  3 
billion.  If  the  firms  reallocate  that 
capital  to  fund  business  activities  for 
which  the  rate  of  return  is  20  basis 
points  (0.2%)  higher,  the  12  broker- 
dealers  could  receive  a  total  annual 
benefit  of  approximately  S26  million. 

Firms  that  do  business  in  the  EU  have 
indicated  that  they  may  need  to 
demonstrate  that  they  are  subject  to 
consolidated  supervision  at  the  holding 
company  level  that  is  "equivalent"  to 
EU  consolidated  supervision.  Without  a 
demonstration  of  "equivalent" 
supervision,  we  understand  that  the 
affiliate  institution  located  in  the  EU 
may  either  be  subject  to  additional 
capital  charges  or  be  required  to  form  a 
sub-holding  company  in  the  EU.  We 
expect  the  Commission  supervision 
contemplated  by  this  proposal  would 
meet  this  standard.  As  a  result,  we 
believe  this  proposal  would  minimize 
duplicative  regulatory  burdens  on  firms 
that  are  active  in  the  EU  as  well  as  in 
other  jurisdictions  that  may  have  similar 
laws. 

Based  on  the  responses  of  five  firms 
to  a  survey  conducted  during  the  OTC 
derivatives  dealer  rulemaking  process, 
we  estimate  that  it  would  cost 
approximately  S8  million  per  year  for  a 
firm  to  form  and  maintain  a  sub-holding 
company  in  the  EU.^"  Consequentlv.  for 
the  12  broker-dealers  we  expect  will 
apply  under  this  proposal,  not  being 
required  to  form  and  maintain  a  sub- 
holding  company  in  the  EU  would  save 
the  firms  a  total  of  approximately  S96 
million  per  vear. 

These  amendments  would  exempt 
broker-dealers  that  use  Appendix  E  from 
Rules  1 7h-lT  and  1 7h-2T.  The  current 
PRA  burden  estimate  for  Rules  17h-lT 
and  17h-2T  is  approximately  10  hours 
per  year  for  each  respondent.  We 
estimate  that  the  aggregate  savings 
under  the  proposed  amendments  for  the 
12  firms  we  expect  to  apply  under  the 
proposal  would  be  approximately  120 
hours  per  year,  and  we  expect  that  a 
financial  reporting  manager  would  do 
the  work.  The  staff  estimates  that  the 
hourly  salar>^  of  a  financial  reporting 
manager  is  S50.63  per  hour.' ''  The  total 


"■•  The  five  firms  estimated  that  their  annual 
opsrating  costs  would  increase  by  an  average  of 
approximately  $7  million  to  set  up  a  separate 
company  operating  as  an  OTC  derivatives  dealer. 
We  multiplied  by  1  12  to  account  for  inflation  since 
1998. 

■  ^  Securities  Industry  Association's  (SIA)  Report 
on  Management  and  Professional  Earnings  in  the 
Securities  Industry— 2002  C'SIA  Report"). 
Generally,  to  calculate  an  hourly  cost  using  the 
SIAs  Report,  the  staff  takes  the  median  (or,  if  no 
median  is  provided,  the  mean)  salary  provided  in 


cost  savings  for  the  1 2  firms  would  be 
approximatelv  S6.000  (120  *  S50.63  = 
$6,076). 

To  the  extent  that  firms  electing  the 
proposed  regulatory  system  improve 
their  internal  risk  management  control 
systems,  we  would  expect  that  the  firms 
would  realize  a  benefit  in  the  form  of 
reduced  borrowing  costs.  This  benefit 
will  var\'  widely  depending  on  the  risk 
management  practices  the  firms  already 
have  in  place.  For  some  firms  that 
already  have  formally  documented 
group-wide  control  systems,  there  may 
be  no  benefit. 

We  believe  that  the  proposed 
regulatory  system  would  also  result  in 
benefits  to  regulators  and  to  financial 
markets.  The  Commission  would  have 
access  to  group-wide  information 
concerning  the  operation  and  financial 
condition  of  the  broker-dealer's  holding 
company  and  affiliates.  This 
information  would  help  the 
Commission  to  assess  whether  the 
activities  or  financial  condition  of  the 
holding  company  or  affiliates  may  pose 
risks  to  the  financial  health  of  the 
broker-dealer.  Also,  the  broker-dealer 
and  holding  company  would  have  to 
comply  with  stringent  requirements 
concerning  their  internal  risk 
management  control  systems.  We  expect 
that  this  requirement  would  promote 
the  financial  responsibiUty  of  these 
entities  and  reduce  the  risk  of 
significant  losses  by  the  broker-dealer. 
By  reducing  the  risk  of  significant  losses 
by  a  single  firm,  internal  risk 
management  control  systems  would  also 
reduce  the  risk  that  the  problems  of  one 
firm  would  spread,  causing  defaults  by 
other  firms  and  undermining  securities 
markets  as  a  whole. 

Firms  electing  the  alternative  capital 
computation  would  incur  various  costs. 
These  firms  would  incur  the  one-time 
and  ongoing  costs  of  submitting  an 
application  and  amendments  to  the 
application  to  use  the  alternative 
computation.  We  estimate  that  each 
broker-dealer  that  applies  under  the 
proposal  would  spend  approximately 
1.000  hours  to  create  and  compile  the 
various  documents  to  be  included  with 
the  application  and  to  work  with  the 
Commission  staff  through  the 
application  process.  The  staff 
anticipates  that  this  would  include 
approximately  100  hours  for  an  in- 
house  attorney  and  900  hours  for  a 
senior  compliance  staff  member.  The 


the  SIAs  Report  for  the  position  cited,  divide  that 
amount  by  1 ,800  hours  (in  the  average  year),  then 
multiply  the  result  by  1 35%  to  account  for 
employee  overhead  costs  (Financial  Reporting 
Manager)  ♦  35%  overhead  (based  on  end-of-year 
2002  figures)  ($67,500  per  year/1800  hours/year  * 
1.35  =  $50.63  per  hour). 
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staff  estimates  that  the  hourly  salary  of 
an  attorne\  is  $63.75  per  hour,"*^  for  a 
total  cost  of  approximately  580,000 
($63.75  *  100  *  12  =  S76.500).  The  staff 
estimates  that  the  hourly  salary  of  a 
senior  compliance  staff  person  is  $56.60 
per  hour.""  for  a  total  cost  of 
approximately  $610,000  ($56.60  *  900  * 
12  =  $611,280). 

These  estimates  are  hased  on 
estimates  the  Commission  made  for  the 
OTC  derivatives  dealer  rules,  which 
include  a  similar  application 
requirement.""  We  estimated  that  an 
OTC  derivatives  dealer  would  spend 
approximately  1,000  hours  developing 
and  submitting  its  V'aR  model  and 
description  of  its  risk  management 
control  system  to  the  Commission.''^  No 
comments  were  received  in  response  to 
the  estimates  in  the  proposing  release, 
and  those  estimates  were  not  changed  in 
the  final  rule  release.  For  purposes  of 
this  proposal,  we  note  that  firms 
applying  to  use  Appendix  E  will  have 
already  developed  the  VaR  models  that 
they  will  use  to  calculate  market  and 
credit  risk  under  the  proposal  and  will 
have  already  developed  internal  risk 
management  control  systems.  This 
conclusion  is  based  on  information 
Commission  staff  receives  through  the 
risk  assessment  rules  and  meetings  with 
and  reports  from  the  DPG  and  other 
broker-dealers  and  the  Commission's 
experience  in  implementing  the  OTC 
derivatives  dealer  rules.  On  the  other 
hand,  we  note  that  the  proposal 
contains  additional  requirements.  For 
example,  the  firm  must  establish  and 
document  procedures  to  detect  and 
prevent  money  laundering  and  terrorist 
financing.  We  also  note  that  the 
application  under  this  rule  mav  be  more 
complicated  than  the  OTC  derivatives 
dealer  application  and  may  take  more 
time  to  complete. 

We  estimate  that  a  broker-dealer  using 
Appendix  E  would  spend 
approximately  5,600  hours  per  year  to 
review  the  models  it  uses  to  compute 
market  and  credit  risk  and 
approximately  160  hours  each  quarter, 
or  approximatelv  640  hours  per  year,  to 
backtest  the  models.  Consequently,  we 
estimate  that  it  will  take  approximately 
74,880  hours  ((5.600  +  640)  *  12)  per 
year  to  review  and  backtest 
mathematical  models  fof  the  12  broker- 


"'  Sl.^  Report,  t Attorney)  +  35%  overhead  (based 
on  end-ot-year  2002  figures)  ($85.00  per  year/1800 
hours/year  *  1  35  =  S63  75  per  hour). 

"Sl.'\  Report,  (Senior  Compliance  Staff)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
(S75.464  per  year/1800  hours/year  *  1.35  =  S56.60 
per  hour). 

■"  See  17  CFR  240  15r3-ina). 
"•E-Xchange  .\ct  Release  No.  39454  (Dec.  17, 
1997).  62  FR  67940  (December  30,  1997). 


dealers  we  expect  to  apply  under  the 
proposal,  and  that  a  financial  reporting 
specialist  w^ould  do  the  work.  The  staff 
estimates  that  the  hourly  salary  of  a 
financial  reporting  manager  is  $50.63 
per  hour,""  for  a  total  cost  of 
approximately  $3.8  million  per  year 
($50.63  *  74,880  =  $3,791,174).  ' 

Based  on  Commission  experience  and 
discussions  with  industry  participants, 
we  estimate  that  the  holding  company's 
calculation  of  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk  would  require 
approximately  90  hours  per  month,  or 
approximately  1,080  hours  per  year,  for 
a  total  of  approximately  12,960  hours 
per  year  for  the  12  broker-dealers,  and 
that  a  senior  accountant  would  do  the 
work.  The  staff  estimates  that  the  hourly 
salar}'  of  a  senior  accountant  is  $49.87 
per  hour."i  The  total  annual  cost  would 
be  approximately  $650,000  ($49.87 
*  12,960  =  $646,315).  In  addition,  we 
estimate  that  it  would  require 
approximately  5,600  hours  per  year  to 
review  and  update  th»  mathematical 
models  used  to  make  these  calculations, 
or  approximately  67,200  hours  per  year 
for  the  12  broker-dealers,  and  we  expect 
that  a  financial  reporting  manager 
would  do  the  work.  The  staff  estimates 
that  the  hourly  salary  of  a  financial 
reporting  manager  is  $50.63  per  hour.i^^ 
The  total  annual  cost  would  be 
approximately  $3.4  million  ($50.63  * 
67,200  =  $3,402,336).  Finally,  we 
estimate  that  it  would  require 
approximately  160  hours  each  quarter, 
or  approximately  640  hours  each  year, 
to  backtest  the  models.  Thus,  the 
aggregate  annual  burden  to  backtest  the 
models  for  the  12  broker-dealers  we 
expect  to  apply  under  the  proposal 
would  be  approximately  7,680  hours, 
and  we  expect  that  a  junior  research 
analyst  would  do  the  work.  The  staff 
estimates  that  the  hourly  salary  of  a 
junior  research  analyst  is  $38.92  per 
hour," '  for  a  total  cost  of  approximately 
$300,000  ($38.92  *  7,680  =  $298,906). ' 

We  estimate  that  the  average  amount 
of  time  necessary  to  prepare  and  file  the 
monthly  reports  required  by  Appendix 


""SIA  Report,  (Financial  Reporting  Manager)  + 
-35%  overhead  (based  on  end-of-year  2002  figures) 
($67,500  per  year/1800  hours/year  *  1.35  =  $50.63 
per  hour). 

"'  SIA  Refort,  (Senior  Accountant)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
($66,500  pes  year/1800  hours/year  *  1.35  =  $49.87 
per  hoiu-). 

*•-  SIA  Report,  (Financial  Reporting  Manager)  + 
35%  overhead  (based  on  end-of-year  2002  figures) 
($67,500  per  year/1800  hours/year  *  1.35  =  $50.63 
per  hour). 

"^  SIA  Report,  (Junior  Research  Analyst)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
($51,900  per  year/1800  hours/year  *  1.35  =  $38.92 
per  hour). 


G  would  be  approximately  8  hours  per 
month,  or  approximately  96  hours  per 
year,  that  the  average  amount  of  time 
necessary  to  prepare  and  file  the 
quarterly  reports  would  be  about  16 
hours  per  quarter,  or  approximately  64 
hours  per  year,  and  that  the  average 
amount  of  time  necessary  to  prepare  and 
file  the  annual  audit  reports  would  be 
approximately  200  hours  per  year. 
Consequently,  we  estimate  that  the  total 
for  the  12  broker-dealers  we  expect  to 
apply  under  the  proposal  would  be 
approximately  4,320  hours  ((96  +  64  + 
200)  *  12)  per  year,  and  we  expect  that 
a  senior  accountant  would  do  the  work. 
The  staff  estimates  that  the  hourly  salary 
of  a  senior  accountant  is  $49.67  per 
hour,"^  for  a  total  of  approximately 
$215,000  ($49.87  *  4.320  =  5215,438). 

We  based  these  estimates  on  the  PRA 
burden  estimates  for  Exchange  Act  Rule 
17a-12,  Reports  to  be  made  by  certain 
OTC  derivatives  dealers.  The  PRA 
burden  estimate  for  Rule  17a-12  is  180 
hours  per  year  to  prepare  and  file  the 
information  required  by  the  rule  [based 
on  an  average  of  four  responses  per  year 
and  an  average  of  20  hours  preparing 
each  response  with  an  additional  100 
hours  spent  on  preparing  the  annual 
audit).  However,  we  believe  that  the 
cost  under  this  proposal  would  be  lower 
than  the  Rule  l''a-12  estimates  because 
CSEs  already  generate  many  of  the 
required  reports  for  internal 
management  purposes. 

We  expect  that  any  additional  costs 
associated  with  the  requirements  of 
proposed  Appendix  G  relating  to 
making,  keeping,  and  preserving  records 
would  be  minimal  because  a  prudent 
firm  that  manages  risk  on  a  group-wide 
basis  would  make  and  preserve  these 
records  in  the  ordinary  course  of  its 
business.  We  estimate  it  would  take 
approximately  40  one-time  hours  and 
that  the  average  annual  time  spent 
would  be  approximately  290  hours. 
Consequently,  we  estimate  that  the  12 
broker-dealers  we  expect  will  apply 
under  this  proposal  would  spend 
approximately  480  hours  on  a  one-time 
basis  and  approximately  3,480  hours  per 
year,  and  we  expect  that  a  senior 
accountant  would  do  the  work.  The  staff 
estimates  that  the  hourly  salary  of  a 
senior  accountant  is  549.87  per  hour.''^ 
for  a  total  one-time  cost  of 
approximatelv  324,000  (549.87  *  480  = 
$23,938)  and  a  total  annual  cost  of 


"•■SIA  Report.  (Senior  Accountant)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
($66,500  per  year/1800  hours/year  *  1.35  =  $49.87 
per  hour) 

"5  SIA  Report,  (Senior  Accountant)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
($66,500  per  year/1800  hoiu-s/year  *  1.35  =  $49.87 
per  hour). 
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approximately  $170,000  (S49.87  *  .3.480 
=  S173.548). 

We  estimate  that  it  would  require  a 
total  of  approximately  one  hour  per  year 
for  all  12  of  the  broker-dealers  to 
comply  with  the  notification  provisions 
of  proposed  Appendix  G.»f>  and  that  a 
senior  compliance  staff  person  would 
do  the  work.  The  staff  estimates  that  the 
hourly  salary  of  a  senior  compliance 
staff  person  is  S56.60  per  hour,""  for  a 
total  cost  for  the  1 2  firms  of 
approximately  S60. 

The  cost  estimates  regarding  the 
amendments  to  Rule  15c3-4  are  based 
on  the  present  Rule  15c3-4  PRA  burden 
estimates,  discussions  with  potential 
applicants,  and  the  Commission's 
experience  with  implementation  of  Rule 
15c3-4  for  OTC  derivatives  dealers.  The 
present  Rule  15c3-4  PRA  burden 
estimate  is  an  average  of  2.000  hours  on 
a  one-time  basis  to  implement  the  risk 
management  control  system  and  an 
average  of  200  hours  per  year  to  review 
and  update  the  system.  This  estimate 
was  based  on  the  implementation  of  a 
risk  management  control  system  for  a 
single  entity  the  OTC  derivatives 
dealer.  In  this  proposal,  the  broker- 
dealer  is  required  to  implement  a  risk 
management  control  system  and  the 
holding  company  is  required  to 
implement  a  group-wide  risk 
management  control  system.  Although 
the  12  broker-dealers  we  expect  to  apply 
under  this  proposal  have  alreadv 
developed  internal  risk  management 
control  systems,  not  all  of  them  have 
implemented  and  formalJv  documented 
a  group-wide  system.  We  believe  that  it 
would  take  more  than  2,000  hours  for 
such  a  broker-dealer  to  implement  a 
formal,  documented  group-wide  risk 
management  control  system.  On  the 
other  hand,  if  a  firm  already  has  a 
formally  documented  group-wide 
internal  risk  management  control 
system,  we  believe  that  it  would  take 
less  than  2,000  hours  to  bring  that 
system  into  compliance  with  amended 
Rule  15c3-4.  Of  the  12  broker-dealers 
we  expect  will  apply  under  this 
proposal,  we  estimate  that  6  have 
formal,  documented,  group-wide 


"'■Thp  Commission  received  692  Rulel7a-n 
notifications  during  calendar  year  2001.  when  there 
were  approximately  7,217  broker-dealers  registered 
with  the  Commission.  Thus,  approximately  10%  of 
registered  broker-dealers  filed  a  Rule  17a-ll  notice 
in  2001   We  therefore  estimate  that  of  the  12  broker- 
dealers  we  expect  will  apply  under  the  proposal, 
one  may  be  required  to  file  an  .Appendix  G  notice 
each  year  We  estima-e  that,  consistent  with  the 
Rule  17a-ll  PR.^  burden  estimate,  it  will  'ake 
approximately  one  hour  to  file  that  notice. 

""  SIA  Report.  (.Senior  Compliance  Staff)  +  35% 
overhead  fbased  on  end-of-vear  2002  figures) 
($75,464  per  year/1800  hours/year  1.35  =  $56.60  per 
hour). 


internal  risk  management  control 
systems,  and  that  6  have  internal  risk 
management  control  systems  that  are 
not  formally  documented  for  the 
affiliate  group.  We  estimate  ttiat  a  firm 
with  a  formal,  documented  group- wide 
internal  risk  management  control 
system  would  spend  approximately 
1,000  hours  on  a  one-time  basis  to 
comply  with  the  proposed  amendments 
to  Rule  15c3-4  and  that  a  firm  that  does 
not  have  a  formally  documented  group- 
wide  internal  control  system  will  spend 
up  to  approximately  3,600  hours  on  a 
one-time  basis  to  comply  with  the 
proposed  amendments  to  Rule  15c3^. 
The  total  for  the  twelve  firms  would 
therefore  be  approximatelv  27,600  hours 
((6  *  1,000)  -H  (6  *  3,600))  on  a  one- time 
basis  and,  on  the  basis  of  an  estimate  of 
approximately  250  hours  per  year  to 
review  and  update  its  risk  management 
control  system,  a  total  of  3,000  hours 
per  year  for  the  12  firms.  We  expect  that 
a  senior  compliance  staff  person  would 
do  the  work.  The  staff  estimates  that  the 
hourly  salary  of  a  senior  compliance 
staff  person  is  S56.60  per  hour,**"  for  a 
total  one-time  cost  of  approximately 
$1.6  million  ($56.60  *  27,600  = 
$1,562,160)  and  a  total  annual  cost  of 
approximatelv  $170,000  ($56.60  *  3,000 
=  $169,800). 

The  information  technology  systems 
used  by  CSEs  to  manage  risk,  make  and 
retain  records,  and  report  and  calculate 
capital  differ  widely  depending  on  the 
size  of  the  CSE  and  the  types  of  business 
it  engages  in.  These  information 
technology  systems  may  be  in  varv'ing 
stages  of  readiness  to  enable  the  CSE  to 
meet  the  requirements  of  the  proposal. 
Based  on  Commission  experience  and 
informal  discussions  with  potential 
applicants,  we  estimate  that  it  will  cost 
a  CSE  that  has  well-developed 
information  technology  systems 
approximately  $5  million  to  upgrade  its 
systems,  that  it  will  cost  a  CSE  that  has 
less  well-developed  svstems 
approximately  $50  million  to  upgrade 
its  systems,  and  that,  on  average,  it  will 
cost  a  CSE  approximately  $27.5  million 
to  upgrade  its  systems.  Consequently, 
we  estimate  that  the  12  broker-dealers 
we  expect  to  apply  under  the  proposal 
would  spend  a  total  of  approximately 
$330  million  to  upgrade  their 
information  technology  systems.  We 
believe  that  this  would  be  a  one-time 
cost. 

We  estimate  that  the  average  amount 
of  time  necessar\-  to  prepare  and  file  the 
additional  monthly  reports  required  by 


the  proposed  amendment  to  Rule  1 7a- 
5  would  be  about  4  hours  per  month,  or 
approximately  48  hours  per  year:  that 
the  average  amount  of  time  necessar\'  to 
prepare  and  file  the  additional  quarterly 
reports  would  be  about  8  hours  per 
quarter,  or  approximately  32  hours  per 
year:  and  that  the  average  amount  of 
time  necessar\-  to  prepare  and  file  the 
additional  supplemental  reports  with 
the  annual  audit  would  be 
approximately  40  hours  per  year. 
Consequently,  the  12  broker-dealers 
would  spend  approximatelv  1,440  hours 
((48  -(■  32  -t-  40)  *  12)  per  year  to  comply, 
and  we  expect  that  a  senior  accountant 
would  do  the  work.  The  staff  estimates 
that  the  hourly  salar\'  of  a  senior 
accountant  is  $49.87  per  hour,""  for  a 
total  annual  cost  of  approximately 
$72,000  ($49.87  *  1,440  =  $71,813). 

We  estimate  that  approximately  10% 
of  active  broker-dealers  filed  a  Rule 
17a-ll  notice  during  calendar  year  2001 
and  that  it  would  take  approximately 
one  hour  to  file  such  a  notice.  Therefore, 
we  estimate  that  of  the  12  broker-dealers 
we  expect  to  apply  under  this  proposal, 
at  most  one  may  be  required  to  file 
notice  pursuant  to  the  proposed 
amendments  to  Rule  17a-ll  each  vear. 
Thus,  we  estimate  that  the  total  for  the 
12  broker-dealers  we  expect  to  apply 
under  the  proposal  would  be  about  one 
hour.  The  staff  estimates  that  the  hourly 
salar\'  of  a  senior  compfiance  staff 
person  is  $56.60  per  hour,«"  for  a  total 
cost  of  approximatelv  $60 

VI.  Burden  on  Competition  and 
Promotion  of  Efficiency.  Competition, 
and  Capital  Formation 

Section  3(f)  of  the  Exchange  Act^i 
requires  us.  when  engaging  in 
rulemaking  that  requires  us  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  ^^  requires  us  to 
consider  the  anticompetitive  effects  of 
any  rules  that  we  adopt  under  the 
Exchange  Act,  Section  23(a)(2)  prohibits 
us  from  adopting  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary'  or  appropriate  in  fmtherance 
of  the  purposes  of  the  Exchange  Act. 


"«  SIA  Report.  (Senior  Compliance  Staff)  +  35% 
overhead  (based  on  end-of-year  2002  figxires) 
($75,464  per  year/1800  hours/year  *  1,35  =  $56  60 
per  hoiir). 


'"SIA  Report.  (Senior  Accountant)  +  35% 
overhead  (based  on  end-of-year  2002  figures) 
($66,500  per  year/1800  hours/yeai  "  1,35  =  $49,87 
per  hour), 

'"SIA.  Management  and  Professional  Earnings. 
(Senior  Compliance  Staff)  +  35%  overhead  fbased 
on  end-of-year  2002  figures)  ($75,464  per  year/1800 
hours/year  *  1.35  =  $56.60  per  hour). 

«'15U,S,C,78c(f) 

«  15  U.S,C,  78w(a)(2), 


62896 


I 

Federal  Register/ Vol.  68,  No.  215 /Thursday,  November  6,  2003 /Proposed  Rules 


The  Commission's  preliminary-  view 
is  that  the  proposed  rule  amendments 
should  promote  efficiency,  competition, 
and  capital  formation.  These 
amendments  should  provide  eligible 
broker-dealers  an  opportunity  to 
increase  operational  efficiency  by 
having  their  supervisory  risk  assessment 
and  the  computation  of  certain  capital 
charges  more  closely  aligned  to  the 
sophistic:ated  methods  the  firms  already 
use  to  manage  their  business  risk  and 
capital,  while  at  the  same  time  requiring 
sufficient  net  capital.  The  incorporation 
of  mathematical  risk  management 
techniques  into  the  calculation  of  net 
capital  charges  should  enable  such  a 
broker-dealer  to  reallocate  capital  from 
the  broker-dealer  to  affiliates  that  may 
receive  a  higher  return  than  the  broker- 
dealer.  The  proposed  rule  amendments 
should  also  allow  broker-dealers  to 
increase  operational  efficiency  by 
adopting  risk  management  practices 
which  have  become  industry  best 
practice.  In  addition,  the  proposed 
amendments  should  enhance  the  ability 
of  U.S.  securities  firms  to  compete 
effectively  in  global  securities  markets. 

We  solicit  comments  on  these  matters 
with  respect  to  the  proposed  rule 
amendments.  Would  the  amendments 
have  an  adverse  effect  on  competition 
that  is  neither  necessary  nor  appropriate 
in  furtherance  of  the  purposes  of  the 
Exchange  Act?  Would  the  proposed 
amendments,  if  adopted,  promote 
efficiency,  competition,  and  capital 
formation?  Commenters  are  requested  to 
provide  empirical  data  and  other  factual 
support  for  their  views,  if  possible. 

VII.  Regulatory  Flexibility  Act 
Certification 

The  Commission  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that 
proposed  amendments  to  Rules  15c3-l. 
15c3-4. 17a-5.  17a-ll.  17h-lT. and 
17h-2T,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  provisions  would  be  available 
only  to  broker-dealers  that  have 
tentative  net  capital  of  at  least  Si  billion 
and  net  capital  of  at  least  S500  million. 
According  to  March  2003  FOCUS 
reports,  there  are  only  28  such  firms, 
and.  of  these  firms,  none  were  small 
businesses.'"  Further,  election  to  apply 


■"  Pursuant  to  17  CFR  240  0-10.  'the  term  small 
business  or  small  organization  shall:  [*   *    *|  (c) 
[wlhen  used  with  reference  to  a  broker  or  dealer, 
mean  a  broker  or  dealer  that:  (1)  [hlad  total  capital 
(net  worth  plus  subordinated  liabilities)  of  less  than 
$500,000  on  the  date  in  the  prior  fiscal  year  as  of 
which  its  audited  financial  statements  were 
prepared  pursuant  to  ^240  17-5(d)  or.  if  not 
required  tn  file  such  statements,  a  broker  or  dealer 
that  had  total  capital  (net  worth  plus  subordinated 
liabilities)  of  less  than  $.500,000  on  the  last  business 


for  the  alternative  capital  regime  is 
voluntary.  The  proposed  rules  and  rule 
amendments,  therefore,  should  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

We  encourage  written  comments 
regarding  this  certification.  We  solicit 
comment  on  whether  the  proposed  rule 
amendments  could  have  an  effect  that 
we  have  not  considered.  We  request  that 
commenters  describe  the  nature  of  any 
impact  on  small  entities  and  provide 
empirical  data  to  support  the  extent  of 
the  impact. 

VIII.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatory'  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA,"  ^-i  a  rule  is  "major" 
if  it  has  resulted,  or  is  likely  to  result, 
in; 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  maqor  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effect  on 
competition,  investment  or  innovation. 

We  request  comment  on  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis.  We 
request  that  commenters  provide 
empirical  data  and  other  factual  support 
for  their  views. 

IX.  Statutory  Authority 

The  Cotnmission  proposes  to  amend 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  pursuant  to  the 
Exchange  Act  (15  U.S.C.  78a  et  seq.) 
(particularly  sections  15(c),  17(a),  23, 
24(b),  and  36  thereof  (15  U.S.C.  78o(c), 
78q(a),  78w,  78x(b),  and  78mm)). 

List  of  SiUjjects  in  17  CFR  Part  240 

Broker-dealers,  Reporting  and 
recordkeeping  requirements,  Securities. 


day  of  the  p»eceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter);  and  (2)  [ijs  not 
affiliated  with  any  person  (other  than  a  natural 
person)  that  is  not  a  small  business  or  small 
organization  as  defined  in  this  section  *   *   *"  (17 
CFR  240.0-10(c)).  Further,  pursuant  to  §  240.0- 
10(i).  "(fjor  purposes  of  paragraph  (c)  of  this 
section,  a  broker  or  dealer  is  affiliated  with  another 
person  if  [*  *   *1  (sluch  broker  or  dealer  introduces 
transactions  in  securities,  other  than  registered 
investment  company  securities  or  interests  or 
participations  in  insurance  company  separate 
accounts,  to  such  other  person  or  introduces 
accounts  of  customers  or  other  brokers  or  dealers, 
other  than  accounts  that  hold  only  registered 
investment  company  securities  or  interests  or 
participations  in  insurance  company  separate 
accounts,  to  such  other  person  that  carries  such 
accounts  ona  fully  disclosed  basis."  (17  CFR  240.0- 
10(i)). 

'••Pub.  L.  104-121,  Title  n,  110  Stat.  857  (1996) 
(codified  in  various  sections  of  5  U.S.C,  15  U.S.C. 
and  as  a  note  to  5  U.S.C.  601). 


Text  of  Proposed  Rule  Amendments 

For  the  reasons  set  forth  in  the 
preamble.  Title  1 7.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows; 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j, 
77s,  77z-2.  77z-3,  77eee.  77ggg.  77nnn, 
77SSS.  77ttt.  78c.  78d.  78e,  78f.  78g,  781.  78j, 
78J-J,  78k,  78k-l.  78l,  78m.  78n,  78o.  78p, 
78q.  78s.  78u-5.  78w,  78x.  78//.  78mm.  79q, 
79t.  80a-20.  80a-23.  80a-29.  80a-37.  80b-3, 
80b-4.  80b-ll,  7202.  7241.  7262.  and  7263; 
and  18  U.S.C.  1350.  unless  otherwise  noted. 
***** 

2.  Remove  the  authority  citations 
following  §§240.15c3-l  and  240.1 7a-5. 

3.  Section  240.15c3-l  is  amended  by; 

a.  Revising  the  undesignated  section 
heading  preceding  paragraph  {a)(7); 

b.  Adding  text  to  paragraph  (a)(7); 

c.  Revising  the  undesignated  section 
heading  preceding  paragraph  {c)(13); 

d.  Adding  text  to  paragraph  (c)(13); 
and 

e.  Adding  a  sentence  to  the  end  of 
paragraph  (c)(15). 

The  additions  and  revisions  read  as 
follows; 

§240.15c3-1     Net  capital  requirements  for 
brokers  or  dealers. 

(a)  *    *    * 

Alternative  Net  Capital  Computation  for 
Broker-Dealers  That  Elect  to  be 
Supervised  on  a  Consolidated  Basis 

(7)  In  accordance  with  Appendix  E  to 
this  section  (§  240.15c3-le),  the 
Commission  may  approve,  in  whole  or 
in  part,  an  application  or  an  amendment 
to  an  application  by  a  broker  or  dealer, 
when  calculating  net  capital,  to  use  the 
market  risk  standards  of  Appendix  E  to 
calculate  the  market  risk  capital  charge 
on  some  or  all  of  its  positions  instead 
of  the  provisions  of  paragraph  (c){2)(vi) 
of  this  section,  and  to  use  the  credit  risk 
standards  of  Appendix  E  to  calculate  the 
credit  risk  capital  charge  on  certain 
credit  exposures  arising  from 
transactions  in  derivatives  instruments 
instead  of  the  provisions  of  paragraph 
(c)(2)(iv)  of  this  section,  subject  to  any 
conditions  or  limitations  the 
Commission  may  require  as  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  Such  a  broker  or  dealer  must 
at  all  times  maintain  tentative  net 
capital  of  not  less  than  Si  billion  and 
net  capital  of  not  less  than  $500  million. 

(c)  *    *    * 
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Entity  That  Has  a  Principal  Regulator 

(13)  For  purposes  of  Appendix  E 
{§240.15c3-le)  and  Appendix  G 
(§240.15c3-lg)  of  this  section,  the  term 
entity  that  has  a  principal  regulator 
shall  mean  a  person  (other  than  a 
natural  person)  that  is  not  a  registered 
broker  or  dealer  (other  than  a  broker  or 
dealer  registered  under  section  15(b)(n) 
of  the  Act  (1,5  U.S.C.  78o(b)(ll)), 
provided  that: 

(i)  The  person  is: 

(A)  An  insured  depository  institution 
as  defined  in  section  3(c)(2J  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C 
1813(c)(2)): 

(B)  Registered  with  the  Commodity- 
Futures  Trading  Commission;  or 

(C)  Registered  with  or  licensed  by  a 
State  insurance  regulator  and  issues  any 
insurance,  endowment,  or  annuitv 
policy  or  contract:  or 

(ii)  There  are  in  place  appropriate 
arrangements  so  that  information 
provided  to  the  Commission  is 
sufficiently  reliable  for  the  purposes  of 
Appendix  E  and  Appendix  G.  the 
person  is  primarily  in  the  insured 
depository  institutions  business 
(excluding  its  insurance  and 
commercial  businesses),  and  the  person 
is: 

(A)  A  bank  holding  companv  as 
defined  in  section  2  of  the  Bank  Holding 
Companv  Act  of  1956  (12  U.S.C. 
1841(a)); 

(B)  A  savings  and  loan  holding 
company  as  defined  in  Section 
10(a)(1)(b)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1467a(l){D));or 

(C)  A  foreign  bank  as  defined  in 
section  1(b)(7)  of  the  International 
Banking  Act  of  1978  (12  U.S.C.  3101(7)) 
that  is  from  a  jurisdiction  for  which  anv 
foreign  bank  has  been  approved  bv  the 
Board  of  Governors  of  the  Federal 
Reserve  System  to  conduct  business 
under  12  CFR  211.24(c),  provided  such 
foreign  bank  represents  that  it  is  subject 
to  the  same  super\-isor\-  regime  as  the 
foreign  bank  previously  approved  bv  the 
Board  of  Governors  of  the  Federal 
Reser\'e  System. 
***** 

(15)*    *    *  For  a  broker  or  dealer 
whose  application  for  exemption  under 
paragraph  (a)(7)  of  this  section  has  been 
granted  by  the  Commission,  the  term 
tentative  net  capital  means  the  net 
capital  of  the  broker  or  dealer  before 
deducting  the  market  and  credit  risk 
capital  charges  computed  pursuant  to 
Appendix  E  to  this  section  (§  240.15c3- 
le)  or  paragraph  (c)(2)(vi)  of  this 
section,  if  applicable,  and  increased  bv 
the  balance  sneet  value  (including 
counterparty  net  exposure)  resulting 
from  transactions  in  derivative 


instruments  which  would  otherwise  be 
deducted  by  virtue  of  paragraph 
(c)(2}(iv)  of  this  section. 
***** 

4  Section  240.15c3-le  is  revised  to 

read  as  follows: 

§240.15c3-1e  Market  and  credit  risk 
capital  charges  for  certain  brokers  or 
dealers  (Appendix  E  to  17  CFR  240.1 5c3-1). 

Application 

(a)  A  broker  or  dealer  may  apply  to 
the  Commission  for  authorization  to 
compute  market  risk  capital  charges 
pursuant  to  this  Appendix  E  in  lieu  of 
computing  haircuts  pursuant  to 
§  240,15c3-l(c)(2)(vi)  and  to  compute 
credit  risk  capital  charges  pursuant  to 
this  Appendix  E  on  some  or  all  of  its 
credit  exposures  arising  from 
transactions  in  derivatives  instruments 
(if  this  Appendix  E  is  used  to  calculate 
market  risk  capital  charges  on  these 
instnunents)  in  lieu  of  computing  credit 
risk  capital  charges  pursuant  to 
§240.15c3-l(c)(2)(iv). 

(1)  The  documents  and  information 
submitted  to  the  Commission  by  the 
broker  or  dealer  as  part  of  its  application 
shall  include  the  following: 

(i)  An  executive  summar}'  of  the 
documents  and  information  provided  to 
the  Commission  as  part  of  the 
application  and  a  description  of  the 
holding  company  of  the  broker  or 
dealer,  which  may  not  be  a  natural 
person; 

(ii)  A  comprehensive  description  of 
the  internal  risk  management  control 
system  of  the  broker  or  dealer  and  how 
that  system  satisfies  the  requirements 
set  forth  in  §240.15c3-4; 

(iii)  A  detailed  list  of  the  categories  of 
positions  that  the  broker  or  dealer  holds 
in  its  proprietary  accounts  and  a  brief 
description  of  the  methods  that  the 
broker  or  dealer  will  use  to  calculate 
market  and  credit  risk  capital  charges  on 
those  categories  of  positions; 

(iv)  A  description  of  all  mathematical 
models  used  to  price  positions  and  to 
compute  market  and  credit  risk  capital 
charges;  a  description  of  the  creation, 
use,  and  maintenance  of  the 
mathematical  models:  a  description  of 
the  broker's  or  dealer's  internal  risk 
management  controls  over  those 
models,  including  a  description  of 
persons  who  may  input  data  into  the 
model  and  persons  who  have  access  to 
any  or  all  of  the  model's  outputs;  a 
statement  regarding  whether  the  firm 
has  developed  its  own  mathematical 
models;  if  a  mathematical  model 
incorporates  empirical  correlations 
across  risk  categories,  a  description  of 
the  process  for  measuring  correlations;  a 
description  of  the  backtesting 


procedures  the  broker  or  dealer  will  use 
to  backtest  the  mathematical  model 
used  to  calculate  maximum  potential 
exposure;  a  description  of  how  each 
mathematical  model  satisfies  the 
qualitative  and  quantitative 
requirements  set  forth  in  paragraph  (e) 
of  this  .Appendix  E:  and  for  each 
mathematical  model,  a  statement  that 
the  model  is  used  to  analyze  and  report 
risk  to  senior  management; 

(v)  If  the  broker  or  dealer  is  applying 
to  the  Commission  for  approval  to  use 
scenario  analysis  to  calculate  market 
risk  capital  charges  for  certain  positions, 
a  list  of  those  positions,  a  description  of 
how  those  charges  will  be  calculated 
using  scenario  analysis,  and  an 
explanation  of  why  scenario  analysis  is 
appropriate  to  calculate  market  risk 
capital  charges  on  those  positions; 

(vi)  A  description  of  how  the  broker 
or  dealer  will  calculate  current 
exposiu-e; 

(vii)  A  description  of  how  the  broker 
or  dealer  will  determine  internal  credit 
ratings  of  counterparties,  if  applicable; 
and 

(viii)  A  vkTitten  undertaking  by  the 
holding  company  of  the  broker  or 
dealer,  in  a  form  acceptable  to  the 
Commission,  signed  bv  a  duly 
authorized  person  at  the  holding 
company,  to  the  effect  that,  as  a 
condition  of  Commission  approval  of 
the  application  of  the  broker  or  dealer 
to  compute  certain  market  and  credit 
risk  capital  charges  pursuant  to  this 
Appendix  E.  the  holding  company 
agrees  to: 

(A)  Comply  with  the  provisions  of 
§240.15c3-lg; 

(B)  Comply  with  all  applicable 
provisions  of  this  Appendix  E; 

(C)  Comply  with  the  provisions  of 

§  240  ]5c3-4  with  respect  to  an  internal 
risk  management  control  system  for  the 
affiliate  group  as  though  it  were  a 
broker-dealer  that  computes  certain  of 
its  capital  charges  in  accordance  with 
this  Appendix  E; 

(D)  As  part  of  the  internal  risk 
management  control  system  for  the 
affiliate  group,  establish,  document,  and 
maintain  procedures  for  the  detection 
and  prevention  of  money  laundering 
and  terrorist  financing; 

(E)  Permit  the  Commission  to  examine 
the  books  and  records  of  anv  affiliate  of 
the  broker  or  dealer,  including  the 
holding  company,  if  the  affiliate  is  not 
an  entity  that  has  a  principal  regulator, 
as  defined  in  §  240.15c3-l(c)(13); 

(F)  Make  available  to  the  Conunission, 
for  an  entity  that  has  a  principal 
regulator,  as  defined  specifically  in 

§  240.15c3-l(c)(13)(ii).  such  information 
concerning  the  operations  of  the  entity 
that  the  Conunission  finds  is  necessary 
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to  evaluate  the  financial  and  operational 

risk  within  the  affiliate  group  of  the 
broker  or  dealer  (including  any  risks 
that  may  affect  the  reputation  of  the 
holding  company  or  the  broker  or 
dealer)  and  to  evaluate  compliance  with 
the  conditions  of  eligibilitv  for 
computing  certain  capital  charges 
pursuant  to  this  Appendix  E: 

(G)  If  the  disclosure  to  the 
Commission  of  any  information 
required  as  a  condition  for  the  broker  or 
dealer  to  compute  certain  capital 
charges  pursuant  to  this  Appendix  E 
would  be  prohibited  by  law  or 
otherwise,  cooperate  with  the 
Commission  as  needed,  including  bv 
describing  any  secrecy  laws  or  ether 
impediments  that  could  restrict  the 
ability  of  the  broker  or  dealer  or  anv 
affiliates  from  providing  information  on 
their  operations  or  activities  and  by 
discussing  the  manner  in  which  the 
holding  company  and  the  broker  or 
dealer  propose  to  provide  the 
Commission  with  adequate  assurances 
of  access  to  information: 

(H)  For  any  non-U. S  holding 
company,  consent  to  the  jurisdiction  of 
the  Commission  and  agree  to  maintain 
a  U.S.  registered  agent; 

(1)  Submit  to  the  Commission  all 
material  changes  to  mathematical 
models  and  other  methods  used  to 
t:alculate  allowances  for  market,  credit, 
and  operational  risk; 

(J)  Submit  to  the  Commission  all 
material  changes  to  the  internal  risk 
management  control  system  for  the 
affiliate  group;  and 

(K)  Acknowledge  that,  if  the  holding 
company  fails  to  comply  with  any 
provision  of  its  undertaking,  the 
Commission  may,  in  addition  to  any 
other  supervisory  conditions  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors,  increase  the  multiplication 
factors  the  holding  company  uses  to 
calculate  allowances  for  market  and 
credit  risk  as  defined  in  §  240.15c3- 
lg(a)(2)  and  (a){3]  or  impose  any 
regulatory  condition  with  respect  to  .the 
broker  or  dealer  listed  in  paragraph  (f) 
of  this  Appendix  E; 

(2)  As  d  condition  of  Commission 
approval,  the  documents  and 
information  submitted  to  the 
Commission  by  the  holding  company  of 
the  broker  or  dealer  as  part  of  the 
application  of  the  broker  or  dealer  shall 
include  the  following: 

(i)  A  narrative  description  of  the 
business  and  organization  of  the  holding 
companv: 

(iij  An  alphabetical  list  of  the 
affiliates  of  the  broker  or  dealer  (the 
"affiliate  group"),  with  an  identification 
of  the  financial  regulator,  if  any.  with 


whom  the  affiliate  is  registered,  and  a 
designation  of  those  affiliates  that  are 
material  to  the  holding  company 
("material  affihates"); 

(iii)  An  organizational  chart  that 
identifies  the  holding  companv,  the 
broker  or  dealer,  and  the  material 
affiliates  of  the  broker  or  dealer: 

(iv)  Consolidated  and  consolidating 
financial  statements  of  the  affiliate 
group  as  of  the  end  of  the  quarter 
preceding  the  filing  of  the  application; 

(v)  The  following  sample 
computations  for  the  affiliate  group: 

(A)  Allowable  capital  and  allowances 
for  market  risk,  credit  risk,  and 
operational  risk,  determined  pursuant  to 
§240.15c3-lg(a)(l)— (4);  or 

(B)  A  capital  assessment  calculated 
pursuant  to  §  240.15c3-lg(a)(5): 

(vi)  A  detailed  list  of  the  categories  of 
positions  that  the  affiliate  group  holds 
in  its  proprietary  accounts  and  a  brief 
description  of  the  method  that  the 
holding  company  proposes  to  use  to 
calculate  allowances  for  mai'ket  and 
credit  risk,  pursuant  to  §  240.15c3- 
lg(a)(2)  and  (3).  on  those  positions; 

(vii)  A  description  of  all  mathematical 
models  used  to  price  positions  and  to 
compute  market  and  credit  risk  capital 
charges;  a  description  of  the  creation, 
use.  and  maintenance  of  the 
mathematical  models;  a  description  of 
the  holding  company's  internal  risk 
management  controls  over  those 
models,  including  a  description  of 
persons  who  may  input  data  into  the 
model  and  persons  who  have  access  to 
any  or  all  of  the  model's  outputs;  a 
statement  regarding  whether  the  firm 
has  developed  its  own  mathematical 
models;  if  a  mathematical  model 
incorporates  empirical  correlations 
across  risk  categories,  a  description  of 
the  process  for  measuring  correlations;  a 
description  of  the  backtesting 
procedures  the  holding  company  will 
use  to  backtest  the  mathematical  model 
used  to  calculate  maximum  potential 
exposure;  a  description  of  how  each 
mathematical  model  satisfies  the 
qualitative  and  quantitative 
requirements  set  forth  in  paragraph  (e) 
of  this  Appendix  E:  for  each 
mathematical  model,  a  statement  that 
the  model  is  used  to  analyze  and  report 
risk  to  senior  management:  and  a 
description  of  any  positions  for  which 
the  holding  company  proposes  to  use  an 
alternative  method  for  computing  an 
allowance  for  market  risk  and  a 
description  of  how  that  allowance 
would  be  determined; 

(viii)  A  description  of  how  the 
holding  company  will  calculate  current 
exposure; 

fix)  A  description  of  how  the  holding 
company  will  calculate  the  credit  risk 


weights  of  counterparties  and  internal 
credit  ratings  of  counterparties,  if 
applicable; 

(x)  A  description  of  how  the  holding 
company  will  calculate  its  allowance  for 
operational  risk: 

(xi)  For  each  instance  in  which  a 
mathematical  model  used  by  the  broker 
or  dealer  to  calculate  a  market  risk 
capital  charge  or  maximum  potential 
exposure  for  a  particular  product  or 
counterpa.'ty  differs  from  the 
mathematical  model  used  bv  the 
holding  company  to  calculate  an 
allowance  for  credit  risk  or  maximum 
potential  exposure  for  that  same  product 
or  counterparty,  a  description  of  the 
difference(s)  between  the  mathematical 
models: 

(xii)  A  comprehensive  description  of 
the  risk  management  control  system  for 
the  affiliate  group  that  the  holding 
company  has  established  to  manage 
affiliate  group-wide  risk,  including 
market,  credit,  liquidity  and  funding, 
legal  and  compliance,  and  operational 
risks,  and  how  that  system  satisfies  the 
requirements  of  §  246.15c3-4:  and 

(xiii)  Sample  risk  reports  provided  to 
the  persons  who  are  responsible  for 
managing  group-wide  risk  that  the 
holding  company  will  provide  to  the 
Commission  pursuant  to  §240,15c3- 
IglbKlKviii); 

(3)  The  application  of  the  broker  or 
dealer  shall  be  supplemented  bv  such 
other  information  or  documents  relating 
to  the  internal  risk  management  control 
system,  mathematical  models,  and 
financial  position  of  the  broker  or  dealer 
or  the  holding  company  of  the  broker  or 
dealer  that  the  Commission  may  request 
to  complete  its  review  of  the 
application: 

(4)  The  application  shall  be  -• 
considered  filed  when  received  at  the 
Commission's  principal  office  in 
Washington,  DC.  All  information  and 
documents  submitted  in  connection 
with  the  application  will  be  accorded 
confidential  treatment; 

(5)  If  any  of  the  information  or 
documents  filed  with  the  Commission 
as  part  of  the  application  of  the  broker 
or  dealer  is  found  to  be  or  becomes 
inaccurate  before  the  Commission 
approves  the  application,  the  broker  or 
dealer  must  promptly  notif\  the 
Commission  and  provide  the 
Commission  with  a  description  of  the 
circumstances  in  which  the  information 
or  documents  was  found  to  be  or  has 
become  inaccurate  along  with  updated, 
accurate  information  and  documents; 

(6)  The  Commission  may  approve  the 
application,  in  whole  or  in  part,  subject 
to  any  conditions  or  limitations  the 
Commission  may  require  if  the 
Commission  finds  it  to  be  necessary  or 
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appropriate  in  the  pubHr  interest  and 
consistent  with  the  protection  of 
investors  after  determining,  among  other 
things,  whether:  The  broker  or  dealer 
has  met  the  requirements  of  this 
Appendix  E;  the  broker  or  dealer  is  in 
compliance  with  other  applicable  rules 
promulgated  under  the  Act  and  self- 
regulatory  organization  rules:  and  the 
holding  company  of  the  broker  or  dealer 
is  in  compliance  with  the  terms  of  its 
undertaking,  provided  to  the 
Commission  pursuant  to  paragraph 
(aldKviii)  of  this  Appendi.x  E: 

(7)  The  broker  or  dealer  shall  amend 
and  resubmit  to  the  Commission  its 
application  to  calculate  certain  market 
and  credit  risk  capital  charges  in 
accordance  with  this  Appendix  E  if  the 
broker  or  dealer  or  its  holding  company 
desires  to  make  any  material  change  to 
a  mathematical  model  used  to  calculate 
market  or  credit  risk  or  its  internal  risk 
management  control  system  as 
described  in  the  application: 

(8)  The  broker  or  dealer  shall  notif\' 
the  Commission  of  any  material  chaiige 
to  the  corporate  structure  of  the  broker 
or  dealer  or  the  holding  company  as 
described  in  the  application; 

(9)  As  a  condition  for  the  broker  or 
dealer  to  compute  its  capital  charges 
under  this  Appendix  E,  the  broker  or 
dealer  agrees  that: 

(i)  The  broker  or  dealer  will  provide 
45  days  written  notice  to  the 
Commission  if  it  intends  to  cease  to  use 
the  market  risk  standards  of  this 
Appendix  E  to  calculate  its  market  risk 
capital  charge  instead  of  the  provisions 
of§240.15c3-](c)(2)(vi)  and  the  credit 
risk  standards  of  this  Appendix  E  to 
calculate  its  credit  risk  capital  charge  on 
certain  credit  exposures  arising  from 
transactions  in  derivatives  instruments 
instead  of  the  provisions  of  §  240. 15c3- 
l(c)(2)(iv);  and 

(ii)  The  Commission  may  determine 
by  order  that  such  notice  will  become 
effective  after  a  shorter  or  longer  period 
of  time  if  the  broker  or  dealer  consents 
or  if  the  Commission  determines  that 
the  shorter  or  longer  period  of  time  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors;  and 

(10)  Notwithstanding  paragraph  (a)(9) 
of  this  section,  the  Commission,  by 
order,  may  revoke  a  broker's  or  dealer's 
exemption  that  allows  it  to  use  the 
market  risk  standards  of  this  Appendix 
E  to  calculate  the  market  risk  capital 
charge  instead  of  the  provisions  of 
§240.15c3-l(c)(2)(vi),andthe 
exemption  to  use  the  credit  risk 
standards  of  this  Appendix  E  to 
calculate  the  credit  risk  capital  charge 
on  certain  credit  exposures  arising  from 
transactions  in  derivatives  instruments 


instead  of  the  provisions  of  §240.15c3- 
l{c)(2)(iv),  if  the  Commission  finds  that 
such  exemption  is  no  longer  necessary 
or  appropriate  in  the  public  interest,  or 
is  no  longer  consistent  with  the 
protection  of  investors. 

Compliance  With  §240.15c3-4 

(b)  A  broker  or  dealer  that  computes 
its  market  and  credit  risk  capital  charges 
under  this  Appendix  E  must  comply  in 
all  material  respects  with  §  240.15c3-4 
regarding  its  internal  risk  management 
control  system  in  order  to  be  in 
compliance  with  §  240.15c3-l. 

Market  Risk 

(c)  A  broker  or  dealer  whose 
application  has  been  approved  under 
paragraph  (a)  of  this  Appendix  E  shall 
compute  a  market  risk  capital  charge 
daily  in  accordance  with  the  following: 

(1)  The  broker  or  dealer  shall  compute 
a  market  risk  capital  charge  on  eligible 
positions,  in  accordance  with  the  phase- 
in  schedule  of  paragraph  (c)(3)  of  this 
Appendix  E,  equal  to  the  VaR  of  those 
positions  multiplied  bv  the  appropriate 
multiplication  factor,  the  VaR  of  the 
positions  must  be  obtained  using 
approved  VaR  models  meeting  the 
applicable  qualitative  and  quantitative 
requirements  of  paragraph  (e)  of  this 
Appendix  E.  The  broker  or  dealer  must 
use  the  multiplication  factor  determined 
according  to  paragraph  (e)(l)(iii)  of  this 
Appendix  E,  except  that  the  initial 
multiplication  factor  shall  be  three, 
unless  the  Commission  determines, 
based  on  a  review  of  the  broker's  or 
dealer's  internal  risk  management 
control  system- and  practices,  including 

a  review  of  the  VaR  models,  that  another 
multiplication  factor  is  appropriate; 

(2)  The  broker  or  dealer  may  not  use 
a  VaR  model  to  determine  a  capital 
charge  for  positions  having  no  ready 
market  or  for  debt  securities  which  are 
below  investment  grade  or  for  any 
derivative  instrument  based  on  the 
value  of  these  positions,  unless  the 
Commission  has  granted,  pursuant  to 
§240.15c3-l(a)(7),  its  application  to  use 
its  VaR  model  for  any  such  positions. 
The  broker  or  dealer  may  apply 
pursuant  to  paragraph  (c)(5)  of  this 
Appendix  E  to  calculate  its  market  risk 
capital  charge  for  any  such  positions 
using  scenario  analysis.  If  that 
application  is  denied,  the  broker  or 
dealer  must  calculate  the  market  risk 
capital  charge  for  such  positions  under 
§240,15c3-l(c)(2)(vi); 

(3)  The  broker  or  dealer  shall  use 
approved  VaR  models  to  compute  its 
market  risk  capital  charge  in  accordance 
with  the  following  phase-in  schedule: 

(i)  Upon  Commission  approval  of  its 
application  under  paragraph  (a)  of  this 


Appendix  E.  the  broker  or  dealer  may 
use  approved  VaR  models  to  calculate 
its  market  risk  capital  charge  for  the 
following  positions: 

(A)  U,S.  goverrunent  securities  and 
derivatives  on  those  securities; 

(B)  Corporate  debt  securities  rated  in 
one  of  the  four  highest  rating  categories 
by  two  nationally  recognized  statistical 
rating  organizations  ("NRSROs")  and 
derivatives  on  those  securities; 

(C)  Foreign  government  securities 
rated  in  one  of  the  four  highest  rating 
categories  by  two  NRSROs  and 
derivatives  on  those  securities; 

(D)  Derivatives  on  major  market 
foreign  currencies  as  defined  in 
§240.15c3-la(b)(l)(i)(C); 

(E)  Asset-backed  securities  with  less 
than  5  years  to  maturity  that  are  rated 
in  one  of  the  four  highest  rating 
categories  by  two  NRSROs  and 
derivatives  on  those  securities;  and 

(F)  Municipal  securities  -rated  in  one 
of  the  four  highest  rating  categories  by 
two  NRSROs  and  derivatives  on  those 
securities; 

(ii)  Nine  months  after  Commission 
approval  of  its  application  under 
paragraph  (a)  of  this  Appendix  E,  the 
broker  or  dealer  may  amend  its 
application  to  request  approval  to  use 
one  or  more  approved  VaR  models  to 
calculate  its  market  risk  capital  charge 
for  equities  and  derivatives  on  equities:  • 
and 

(iii)  Nine  months  after  the  amendment 
filed  pursuant  to  paragraph  (c)(3)(ii)  of 
this  Appendix  E  has  been  approved,  a 
broker  or  dealer  may  amend  its 
application  to  request  approval  to  use 
one  or  more  approved  VaR  models  to 
calculate  its  market  risk  capital  charge 
for  other  eligible  positions; 

(4)  Notwithstanding  any  other 
provision  in  this  Appendix  E,  a  broker 
or  dealer  that  computes  its  capital 
charges  under  this  Appendix  E  may  use 
a  VaR  model  to  determine  market  risk 
capital  charges  only  for  positions  for 
which  there  is  adequate  historical  data 
to  support  a  VaR  model; 

(5)  "The  broker  or  dealer  must  request, 
either  in  its  initial  application  or  an 
amendment,  to  use  scenario  analysis  to 
computaits  market  risk  capital  charge 
for  a  category  of  positions.  For  positions 
for  which  the  Commission  has  approved 
the  broker's  or  dealer's  application  to 
use  scenario  analysis,  the  market  risk 
capital  charge  shall  be  three  times  the 
greatest  adverse  movement  resulting 
from  the  scenario  analysis  over  any  ten- 
day  period  on  a  daily  basis,  except  that 
the  resulting  market  risk  capital  charge 
must  be  at  least  S25  per  100  share 
equivalent  contract  for  equity  positions, 
or  one-half  of  one  percent  of  the  face 
value  of  the  contract  for  all  other  types 
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of  contracts,  even  if  the  scenario 
analysis  indicates  a  lower  amount.  A 
scenario  qualifying  for  use  under  this 
Appendi.x  E  must  include: 

(i)  A  set  of  pricing  equations  for  the 
positions  or  derivatives  based  on.  for 
example,  arbitrage  relations,  statistical 
analysis,  historic  relationships,  merger 
evaluation,  or  fundamental  valuation  of 
an  offering  of  securities; 

(ii)  A  range  of  adverse  movements  of 
risk  factors,  prices,  or  spreads  that 
moved  by  the  greatest  amounts  over  the 
past  5  years  or  a  3  standard  deviation 
movement  in  those  risk  factors,  prices, 
or  spreads  over  a  ten  dav  period: 

(iii)  Auxiliary  relationships  mapping 
risk  factors  to  prices:  and 

(iv)  Data  demonstrating  the 
effectiveness  of  the  scenario  in 
capturing  market  risk:  and 

(6)  For  all  other  positions,  the  broker 
or  dealer  must  compute  a  market  risk 
capital  charge  pursuant  to  §  240.15c3- 
l(c)(2)(vi)  and  applicable  Appendices. 

Credit  Risk 

(d)  A  broker  or  dealer  whose 
application,  including  amendments,  has 
been  approved  under  paragraph  (a)  of 
this  Appendix  E  shall  compute  its  credit 
risk  capital  charge  daily  on  credit 
exposures  to  all  counterparties  arising 
from  the  broker's  or  dealer's 
transactions  in  derivatives  instruments 
(if  this  Appendix  E  is  used  to  calculate 
the  market  risk  capital  charge  on  those 
instruments)  that  is  the  sum  of:  A 
counterparty  exposure  charge  to  each 
counterparty,  concentration  charges  by 
counterpartv'.  and  a  portfolio 
concentration  charge  across  all 
counterparties,  determined  as  follows: 

(1)  For  each  counterparty,  the 
counterparty  exposure  charge  is: 

(i)  The  net  replacement  value  in  the 
account  of  the  counterparty  that  is 
insolvent,  or  in  bankruptcy,  or  that  has 
senior  unsecvued  long-term  debt  in 
default;  or 

(ii)  As  to  a  counterparty  not  otherwise 
described  in  paragraph  (d)(l)(i)  of  this 
Appendix  E,  the  credit  equivalent 
amount  of  the  broker's  or  dealer's 
exposure  to  the  counterparty,  as  defined 
in  paragraph  (d)(2)  of  this  Appendix  E, 
muhiplied  by  the  credit  risk  weight  of 
the  counterparty,  as  determined 
according  to  paragraph  (d)(7)  of  this 
Appendix  E,  multiplied  by  8%: 

(2)  The  credit  equivalent  amount  of 
the  broker's  or  dealer's  exposure  to  a 
counterparty  is  the  sum  of  the  broker's 
or  dealer's  maximum  potential  exposure 
to  the  counterparty,  as  defined  in 
paragraph  (d)(4)  of  this  Appendix  E. 
multiplied  by  the  appropriate 
multiplication  factor,  and  the  broker's  or 
dealer's  current  exposure  to  the 


counterparty,  as  defined  in  paragraph 
(d)(3)  of  this  Appendix  E,  The  broker  or 
dealer  must  use  the  multiplication 
factor  determined  according  to 
paragraph  (e)(l)(iv)  of  this  Appendix  E, 
except  that  the  initial  multiplication 
factor  shall  be  one,  unless  the 
Commission  determines,  based  on  a 
review  of  the  broker's  or  dealer's 
internal  risk  management  control 
system  and  practices,  including  a 
review  of  the  VaR  models,  that  another 
multiplication  factor  is  appropriate; 

(3)  The  current  exposure  of  the  broker 
or  dealer  to  a  counterparty  is  the  current 
replacement  value  of  the  counterparty's 
positions  with  the  broker  or  dealer,  after 
applying  netting  agreements  with  the 
counterparty  meeting  the  requirements 
of  paragraph  (d)(5)  of  this  Appendix  E 
and  taking  into  account  the  value  of 
collateral  from  the  counterparty  held  bv 
the  broker  or  dealer  in  accordance  with 
paragraph  (d)(6)  of  this  Appendix  E; 

(4)  The  maximum  potential  exposure 
of  the  broker  or  dealer  to  a  coimterparty 
is  the  increase  in  the  replacement  value 
of  the  counterparty's  positions  with  the 
broker  or  dealer,  after  applying  netting 
agreements  with  the  counterparty 
meeting  the  requirements  of  paragraph 
(d)(5)  of  this  Appendix  E  and  taking  into 
account  the  value  of  collateral  from  the 
counterparty  held  by  the  broker  or 
dealer  in  accordance  with  paragraph 
(d)(6)  of  this  Appendix  E.  that  is 
computed  daily  using  approved  VaR 
models  meeting  the  applicable 
quantitative  and  qualitative 
requirements  of  paragraph  (e)  of  this 
Appendix  E; 

(5)  Netting  agreements.  When 
calculating  cun-ent  exposure  or 
maximum  potential  exposure,  a  broker 
or  dealer  may  include  the  effect  of 
netting  agreements  that  allow  a  broker 
or  dealer  to  net  gross  receivables  and 
gross  payables  with  a  counterparty  upon 
default  of  the  counterparty  if: 

(i)  The  netting  agreement  is  legally 
enforceable  in  each  relevant 
jiu-isdiction,  including  in  insolvency 
proceedings; 

(ii)  The  gross  receivables  and  gross 
payables  subject  to  the  netting 
agreement  with  a  counterparty  can  be 
determined  at  any  time;  and 

(iii)  For  internal  risk  management 
purposes,  the  broker  or  dealer  monitors 
and  controls  its  exposure  to  the 
counterparty  on  a  net  basis; 

(6)  Collateral.  When  calculating 
current  exposure  and  maximum 
potential  exposure,  the  fair  market  value 
of  collateral  pledged  and  held  may  be 
taken  into  account  provided: 

(i)  The  collateral  is  marked  to  market 
each  day  and  is  subject  to  a  daily  margin 
maintenance  requirement; 


(ii)  The  collateral  has  a  ready  market 
or  consists  of  major  market  foreign 
currency  as  defined  in  §  240.15c3- 
la(b)(l)(i)(C)  or  United  States  currency; 

(iii)  The  collateral  agreement  is  legally 
enforceable  by  the  broker  or  dealer 
against  the  counterparty  and  any  other 
parties  to  the  agreement; 

(iv)  The  collateral  does  not  consist  of 
securities  issued  by  the  counterparty  or 
a  party  related  to  the  broker  or  dealer  or 
to  the  counterparty; 

(v)  The  Commission  has  approved  the 
broker's  or  dealer's  use  of  a  VaR  model 
to  calculate  market  risk  capital  charges 
for  the  type  of  security  used  as  collateral 
in  accordance  with  §  240.15c3-l(a)(7) 
and  paragraphs  (g)(2)  and  (g)(3)  of  this 
Appendix  E;  and 

(vi)  The  collateral  is  not  used  in 
determining  the  credit  rating  of  the 
counterparty; 

(7)  Credit  risk  weights  of 
counterparties.  A  broker  or  dealer  that 
computes  its  credit  risk  capital  charges 
pursuant  to  this  Appendix  E  shall 
determine  the  credit  risk  weight  of  a 
counterparty  as  follows: 

(i)  20%  credit  risk  weight  for 
transactions  with  counterparties  with 
ratings  for  senior  unsecured  long-term 
debt  or  commercial  paper  in  one  of  the 
two  highest  rating  categories  by  an 
NRSRO  or  equivalent  internal  rating,  if 
applicable; 

(ii)  50%  credit  risk  weight  for 
transactions  with  counterparties  with 
ratings  for  senior  unsecured  long-term 
debt  or  commercial  paper  in  the  third 
and  fourth  highest  rating  categories  by 
an  NRSRO  or  equivalent  internal  rating, 
if  applicable; 

(iii)  150%  credit  risk  weight  for 
transactions  with  counterparties  with 
ratings  for  senior  unsecured  long-term 
debt  or  commercial  paper  below  the 
fourth  highest  rating  category  bv  an 
NRSRO  or  equivalent  internal  rating,  if 
applicable; 

(iv)  As  part  of  its  initial  application  or 
in  an  amendment,  the  broker  or  dealer 
may  request  Commission  approval  to 
determine  credit  ratings  using  internal 
calculations  for  counterparties  that  are 
not  rated  by  an  NRSRO.  and  the  broker 
or  dealer  may  use  these  internal  credit 
ratings  in  lieu  of  ratings  issued  bv  an 
NRSRO  for  purposes  of  determining 
credit  risk  weights.  Based  on  the 
strength  of  the  broker's  or  dealer's 
internal  credit  risk  management  system, 
the  Commission  may  approve  the 
application.  The  broker  or  dealer  must 
make  and  keep  current  a  record  of  the 
basis  for  the  credit  rating  for  each 
counterparty.  The  record  must  be 
preserved  for  a  period  of  not  less  than 
three  years,  the  first  two  years  in  an 
easily  accessible  place;  and 
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(v)  For  the  portion  of  a  current 
exposure  covered  by  a  guarantee  where 
that  guarantee  is  an  unconditional  and 
irrevocable  guarantee  of  the  due  and 
punctual  payment  and  performance  of 
the  obligation  and  the  broker  or  dealer 
can  demand  immediate  pavment  from 
the  guarantor  after  anv  payment  is 
missed  without  having  to  make 
collection  efforts,  the  broker  or  dealer 
may  substitute  the  credit  risk  weight  of 
the  guarantor  for  the  credit  risk  weight 
of  the  counterparty  if  the  guarantee  is 
evidenced  by  a  written  obligation  of  the 
guarantor  that  allows  the  broker  or 
dealer  to  substitute  the  guarantor  for  the 
counterparty  upon  default  or 
nonpayment  by  the  counterparty; 

(8)  Concentration  charges  bv  ' 
counterparty.  The  concentration  charge, 
where  the  current  exposure  of  the 
broker  or  dealer  to  a  counterparty 
exceeds  5%  of  the  tentative  net  capital 
of  the  broker  or  dealer,  is  calculated  as 
follows: 

(i)  For  counterparties  with  credit  risk 
weights  of  20%,  5%  of  the  amount  of 
the  current  exposure  to  the  counterparty 
in  e.xcess  of  5%  of  the  tentative  net 
capital  of  the  broker  or  dealer; 

(ii)  For  counterparties  with  credit  risk 
weights  of  50%,  20%  of  the  amount  of 
the  current  exposure  to  the  counterparty 
in  excess  of  5%  of  the  tentative  net 
capital  of  the  broker  or  dealer:  and 

(iii)  For  counterparties  with  credit 
risk  weights  of  150%,  50%  of  the 
amount  of  the  current  exposure  to  the 
counterparty  in  excess  of  5%  of  the 
tentative  net  capital  of  the  broker  or 
dealer:  and 

(9)  Portfolio  concentration  charge 
across  all  counterparties.  The 
-concentration  charge  across  all 
counterparties  for  unsecured  receivables 
is  100%  of  the  amount  of  the  broker's 
or  dealer's  aggregate  current  exposure 
arising  from  the  broker's  or  dealer's 
transactions  in  derivatives  instruments 
across  all  counterparties  in  excess  of 
15%  of  the  tentative  net  capital  of  the 
broker  or  dealer. 

VaR  Models 

(e)  Each  VaR  model  must  meet  the 
following  minimum  qualitative  and 
quantitative  requirements: 

(1)  Qualitative  requirements,  (i)  The 
VaR  model  used  to  calculate  market  or 
credit  risk  for  a  position  must  be  the 
same  model  used  to  report  the  market  or 
credit  risk  of  that  position  to  senior 
management  and  must  be  integrated 
into  the  daily  internal  risk  management 
system  of  the  firm: 

(ii)  The  VaR  model  must  be  reviewed 
both  periodically  and  annuallv.  The 
periodic  reviuw  mav  be  conducted  by 
the  firm's  internal  audit  staff,  but  the' 


annual  review  must  be  conducted  by  a 
registered  public  accounting  firm,  as 
that  term  is  defined  in  section  2{a)(12) 
of  the  Sarbanes-Oxlev  Act  of  2002  (Pub 
L.  107-204); 

(iii)  For  purposes  of  computing 
market  risk,  the  firm  must  determine  the 
appropriate  multiplication  factor  as 
follows: 

(A)  Beginning  duee  months  after  the 
firm  begins  using  the  VaR  model  to 
calculate  market  risk,  the  firm  must 
conduct  backtesting  of  the  model  by 
comparing  its  actual  daily  net  trading 
profit  or  loss  with  the  corresponding 
VaR  measure  generated  by  the  VaR 
model,  using  a  99  percent,  one-tailed 
confidence  level  with  price  changes 
equivalent  to  a  one  business-day 
movement  in  rates  and  prices,  for  each 
of  the  past  250  business  days; 

(B)  On  the  last  business  day  of  each 
quarter,  the  firm  must  identify  the 
number  of  backtesting  exceptions  of  the 
VaR  model,  that  is,  the  number  of 
business  days  in  the  past  250  business 
days  for  which  the  actual  net  trading 
loss,  if  any,  exceeds  the  corresponding 
VaR  measure;  and 

(C)  The  firm  must  use  the 
multipUcation  factor  indicated  in  Table 
1  of  this  Appendix  E  in  determining  its 
market  risk  until  it  obtains  the  next 
quarter's  backtesting  results,  unless  the 
Commission  determines,  based,  among 
other  relevant  factors,  on  a  review  of  the 
firm's  internal  risk  management  control 
system,  including  a  review  of  its  VaR 
model,  that  a  different  adjustment  or 
other  action  is  appropriate;  and 

Table  1  .—Multiplication  Factor 
Based  on  the  Number  of 
Backtesting  Exceptions  of  the 
VaR  Model  in  the  Past  250  Busi- 
ness Days 


Number  of  exceptions 


Multiplication 
factor 


4  or  fewer 

5 

6 

7 

8  

9  


1 0  or  more 


3.00 
3.40 
3.50 
3.65 
375 
385 
4.00 


(iv)  For  purposes  of  computing  the 
credit  equivalent  amount  of  the  firm's 
exposures  to  a  counterparty,  the  firm 
must  determine  the  appropriate 
multiplication  factor  as  follows: 

(A)  Beginning  three  months  after  the 
firm  begins  using  the  VaR  model  to 
calculate  maximum  potential  exposure, 
the  firm  must  conduct  backtesting  of  the 
model  by  comparing,  for  at  least  40 
counterparties  with  widely  varying 


types  and  sizes  of  positions  with  the 
firm,  the  daily  change  in  its  current 
exposure  to  the  counterparty  based  on 
the  end  of  the  previous  day's  positions 
with  the  corresponding  maximum 
potential  exposure  for  the  counterparty 
generated  by  the  VfJI  model; 

(B)  Once  each  quarter,  on  the  last 
business  day  of  the  quarter,  the  firm 
must  identih-  the  number  of  backtesting 
exceptions  of  the  VaR  model,  that  is,  the 
number  of  business  days  in  the  past  250 
business  days  for  which  the  change  in 
current  exposure  to  a  counterparty 
exceeds  the  corresponding  raaxinium 
potential  exposure;  and 

(C)  Based  on  the  number  of 
backtesting  exceptions  of  the  VaR 
model,  the  firm  will  propose,  as  part  of 
its  application,  a  schedule  of 
multiplication  factors,  which  must  be 
approved  by  the  Commission.  The  firm 
must  use  the  multiplication  factor 
indicated  in  the  approved  schedule  in 
determining  the  credit  equivalent 
amount  of  the  firm's  exposures  to  a 
counterparty  until  it  obtains  the  next 
quarter's  backtesting  results,  unless  the 
Commission  determines,  based,  among 
other  relevant  factors,  on  a  review  of  the 
firm's  internal  risk  management  control 
system,  including  a  review  of  the  VaR 
model,  that  a  different  adjustment  or 
other  action  is  appropriate; 

(2)  Quantitative  requirements,  (i)  For 
purposes  of  determining  market  risk,  the 
\'aR  model  must  use  a  99  percent,  one- 
tailed  confidence  level  with  price 
changes  equivalent  to  a  ten  business-day 
movement  in  rates  and  prices; 

(ii)  For  purposes  of  determining 
maximum  potential  exposure,  the  VaR 
model  must  use  a  99  percent,  one-tailed 
confidence  level  with  price  changes 
equivalent  to  a  one-year  movement  in 
rates  and  prices; 

(iii)  The  VaR  model  must  use  an 
effective  historical  observation  period  of 
at  least  one  year.  The  historicai 
observation  period  must  include  periods 
of  market  stress.  Historical  data  sets 
must  be  updated  at  least  monthly  and 
reassessed  whenever  market  prices  or 
volatilities  change  significantlv;  and 

(iv)  The  VaR  model  must  tate  into 
account  and  incorporate  all  significant, 
identifiable  market  risk  factors 
applicable  to  positions  in  the  accounts 
of  the  firm,  including: 

(A)  Risks  arising  from  the  non-linear 
price  characteristics  of  derivatives  and 
the  sensitivity  of  the  market  value  of  the 
positions  to  changes  in  the  volatility  of 
options  positions  due  to  different 
maturities: 

(B)  Empirical  correlations  with  and 
across  risk  factors  or,  alternatively,  risk 
factors  sufficient  to  cover  all  the  market 
risk  inherent  in  the  positions  in  the 
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proprietan'  or  other  trading  accounts  of 
tho  firm,  including  interest  rate  risk, 
equity  price  risk,  foreign  exchange  risk, 
and  commodity  price  risk; 

(C)  Spread  risk,  where  applicable,  and 
segments  of  the  \  ield  curve  sufficient  to 
capture  differences  in  volatility  and 
imperfect  correlation  of  rates  along  the 
yield  curve  for  securities  and 
derivatives  that  are  sensitive  to  different 
interest  rates;  and 

(D)  Specific  risk  for  individual 
securities  and  derivatives. 

Additional  Regulatory  Conditions 

(f)  As  a  condition  for  the  broker  or 
dealer  to  use  this  Appendix  E  to 
calculate  certain  of  its  capita]  charges, 
the  Commission  may  impose  additional 
regulatorv  conditions  on  the  broker  or 
dealer,  which  may  include:  Restricting 
its  business  (on  a  product-specific, 
categor\'-specific,  or  general  basis); 
submitting  to  the  Commission  a  plan  to 
increase  its  net  capital  nr  tentative  net 
capital;  filing  more  frequent  reports 
with  the  Commission;  Modifying  its 
internal  risk  management  control 
procedures;  or  computing  its  market  and 
credit  risk  capital  charges  in  accordance 
with  §240.15c3-l(c)(2){vi)  and 
(c)(2)(iv),  as  appropriate.  The 
Commission  may  also  require,  as  a 
condition  of  continuation  of  the 
exemption,  the  holding  company  of  the 
broker  or  dealer  to  file  more  frequent 
reports  or  to  modifv  its  group-wide 
internal  risk  management  control 
procedures.  The  Commission  may 
impose  such  additional  regulatory 
conditions  if: 

(1 )  The  broker  or  dealer  or  the  holding 
company  of  the  broker  or  dealer  fails  to 
meet  the  reporting  requirements  set 
forth  in  §240.17a-5  or  240.15c3-lg(b), 
as  applicable; 

(2)  Any  event  specified  in  §  240. 17a- 
11  or  246.15c3-lg(e)  occurs; 

(3)  There  is  a  material  deficiencv  in 
the  internal  risk  management  control 
system  or  in  the  mathematical  models 
used  to  price  securities  or  to  calculate 
market  and  credit  risk  capital  charges  or 
allowances  for  market  and  credit  risk,  as 
applicable,  of  the  broker  or  dealer  or  the 
holding  company  of  the  broker  or 
dealer; 

(4)  The  holding  company  of  the 
broker  or  dealer  fails  to  comply  with  its 
undertakings  that  the  broker  or  dealer 
has  filed  with  its  application  pursuant 
to  paragraph  {a)(l)(viii)  of  this 
Appendix  E; 

(5)  The  broker  or  dealer  or  the  holding 
company  of  the  broker  or  dealer 
materially  amends  a  mathematical 
model  or  its  internal  risk  management 
control  system  or  its  corporate  structure 
as  described  in  the  application  the 


broker  or  dealer  has  submitted  to  the 
Commission  under  this  Appendix  E;  or 

(6)  The  Commission  finds  that 
imposing  other  regulatory  conditions 
are  necessar\'  or  appropriate  in  the 
public  interest,  and  for  the  protection  of 
investors. 

5.  Section  240,15c3-lg  is  added  to 
read  as  follows: 

§240.15c3-1g    Conditions  for  holding 
companies  of  certain  brokers  or  dealers 
(Appendix  G  to  17  CFR  240.1 5c3-1). 

As  a  condition  for  a  broker  or  dealer 
to  compute  certain  of  its  capita]  charges 
in  accordance  with  §  240.15c3-le,  the 
holding  company  of  the  broker  or  dealer 
shall  comply  with  the  conditions  set 
forth  below: 

Conditions  Regarding  Computation  of 
Allowable  Capital  and  Risk  Allowances 

(a)  As  a  condition  of  tlie  exemption, 
the  holding  company  of  a  broker  or 
dealer  that  computes  certain  of  its 
capital  charges  in  accordance  with 
§  240.15c3-le  must  calculate  allowable 
capital  and  allowances  for  market, 
credit,  and  operational  risk  on  a 
consolidated  basis  as  follows: 

(1)  Allowable  capital.  The  holding 
company  must  compute  allowable 
capital  monthly  as  the  sum  of; 

(i)  Common  shareholders'  equity  on 
the  consolidated  balance  sheet  of  the 
holding  company  less; 

(A)  Goodwill; 

(B)  Deferred  tax  assets; 

(C)  Other  intangible  assets;  and 

(D)  Other  deductions  from  common 
stockholders'  equity  as  required  by  the 
Federal  Reserve  Board  in  calculating 
Tier  1  capital  (as  defined  in  12  CFR  225, 
Appendix  A); 

(ii)  Cumulative  and  non-cumulative 
preferred  stock,  provided  that; 

(A)  The  stock  does  not  have  a 
maturity  date; 

(B)  The  stock  cannot  be  redeemed  at 
the  option  of  the  holder  of  the 
instrument; 

(C)  The  stock  has  no  other  provisions 
that  will  require  future  redemption  of 
the  issue;  and 

(D)  The  issuer  of  the  stock  can  defer 
or  eliminate  dividends,  except  that  the 
amount  of  such  cumulative  preferred 
stock  may  not  exceed  33%  of  the  items 
included  in  allowable  capital  pursuant 
to  paragraph  (a)(l)(i)  of  this  Appendix 
G;  and 

(iii)  The  sum  of  the  following  items 
on  the  consolidated  balance  sheet,  to  the 
extent  that  the  sum  does  not  exceed  the 
sum  (5f  the  items  included  in  allowable 
capital  pursuant  to  paragraphs  (a)(l)(i) 
and  (ii)  of  this  Appendix  G; 

(A)  Cumulative  preferred  stock  in 
excess  of  the  33%  limit  specified  in 


paragraph  (a)(l)(ii)  of  this  Appendix  G; 
and 

(B)  Subordinated  debt  if  the  original 
weighted  average  maturity  of  the 
subordinated  debt  is  at  least  five  years; 
each  subordinated  debt  instrument 
states  clearly  on  its  face  that  repavment 
of  the  debt  is  not  protected  by  any 
Federal  agency  or  the  Securities  Investor 
Protection  Corporation;  the 
subordinated  debt  is  unsecured  and 
subordinated  in  right  of  payment  to  all 
senior  indebtedness  of  the  holding 
company;  and  the  subordinated  debt 
instrument  permits  acceleration  only  in 
the  event  of  bankruptcy  or 
reorganization  of  the  holding  company 
under  Chapters  7  (liquidation)  and  11 
(reorganization)  of  the  U.S.  Bankruptcy- 
Code; 

(2)  Allowance  for  market  risk.  The 
holding  company  shall  compute  an 
allowance  for  market  risk  dailv  for  all 
proprietary  positions,  including  debt 
instruments,  equity  instruments. 
commodity  instruments,  foreign 
exchange  contracts,  and  derivative 
contracts,  as  the  aggregate  of  the 
following: 

(i)  Value  at  risk.  The  V'aR  of  its 
positions,  multiplied  by  the  appropriate 
multiplication  factor.  The  VaR  of  the 
positions  must  be  obtained  using 
approved  VaR  models  meeting  the 
applicable  qualitative  and  quantitative 
requirements  of  §240.15c3-le(e).  The 
holding  company  must  use  the 
multiplication  factor  determined 
according  to  §  240.15c3-le{e)(l)(iii), 
except  that  the  initial  multiplication 
factor  shall  be  three,  unless  the 
Commission  determines,  based  on  a 
review  of  the  group-wide  interna!  risk 
management  control  system  and 
practices,  including  a  review  of  the  VaR 
models,  that  another  multiplication 
factor  is  appropriate.  The  VaR  model 
must  be  one  that  can  be  disaggregated 
by  each  line  of  business  exposed  to 
market  risk  and  by  each  legal  entity 
exposed  to  market  risk.  The  holding 
company  may  use  a  VaR  model  to 
determine  an  allowance  for  market  risk 
only  for  positions  for  which  there  is 
adequate  historical  data  to  support  a 
VaR  model;  and 

(ii)  Alternative  method.  For  positions 
for  which  there  does  not  exist  adequate 
historical  data  to  support  a  VaR  model, 
an  allowance  for  market  risk  using  a 
method  described  in  the  broker's  or 
dealer's  application  to  use  §  240.15c3- 
le  to  calculate  certain  of  its  capital 
charges  that  produces  a  suitable 
allowance  for  market  risk  for  those 
positions; 

(3)  Allowance  for  credit  risk.  The 
holding  company  shall  compute  an 
allowance  for  credit  risk  daily  for 


Federal  Register/ Vol.  68,  No.  215 /Thursday.  November  6.  2003  /  Proposed  Rules  62903 


certain  assets  on  the  consolidated 
balance  sheet  and  certain  off-balance 
sheet  items,  including  loans  and  loan 
commitments,  exposures  due  to 
derivatives  contracts,  structured 
financial  products,  and  other  extensions 
of  credit,  and  credit  substitutes  as 
follows: 

(i)  The  credit  equivalent  amount  of 
the  asset  or  off-balance  sheet  item 
multiplied  by  the  appropriate  credit  risk 
weight  of  the  asset  or  off-balance  sheet 
item  or  counterpartv.  determined 
according  to  paragraph  {a)(3)(i)(F)  of  this 
Appendix  G.  multiplied  by  8%.  in 
accordance  with  the  following: 
(A)  For  certain  loans  and  loan 
commitments  made  by  members  of  the 
affiliate  group  of  the  broker-dealer,  the 
credit  equivalent  amount  is  determined 
by  multiplying  the  nominal  amount  of 
the  contract  by  the  following  credit 
conversion  factors: 

(J)  0%  credit  conversion  factor  for 
loan  commitments  that: 

{/]  May  be  unconditionally  cancelled 
by  the  lender:  or 

(ii]  May  be  cancelled  by  the  lender 
due  to  credit  deterioration  of  the 
borrower; 

[2]  5%  credit  conversion  factor  for 
margin  loans  extended  by  members  of 
the  affiliate  group  of  the  broker  or  dealer 
in  compliance  with  applicable  self- 
regulatory  organization  regulations; 
[3]  20%  credit  conversion  factor  for: 
(i)  Loan  commitments  of  less  than  one 
year;  or 

Ui)  Short  term  self-liquidating  trade 
related  contingencies,  including  letters 
of  credit: 

[4]  50%  credit  conversion  factor  for 
loan  commitments  with  an  original 
maturity  of  greater  than  one  vear  that 
contain  transaction  contingencies. 
including  performance  bonds,  revolving 
underwriting  facilities,  note  issuance 
facilities  and  bid  bonds;  and 

(5)  100%  credit  conversion  factor  for 
bankers'  acceptances,  stand-by  letters  of 
credit,  and  forward  purchases  of  assets, 
and  similar  direct  credit  substitutes; 

(B)  For  derivatives  contracts  and  for 
repurchase  agreements,  reverse 
repurchase  agreements,  stock  lending 
and  borrowing,  and  similar 
collateralized  transactions,  the  credit 
equivalent  amount  of  the  holding 
company's  exposure  to  a  counterparty  is 
the  sum  of  the  holding  company's 
maximum  potential  exposure  to  the 
counterpartv.  as  defined  in  paragraph 
(a)(3){i)(D)  of  this  Appendix  G. 
multiplied  by  the  appropriate 
multiplication  factor,  and  the  holding 
company's  current  exposure  to  the 
counterpartv.  as  defined  in  paragraph 
(a)(3)(i)(C)  of  this  Appendix  G.  The 
holding  company  must  use  the 


multiplication  factor  determined 
according  to  S  240  15c3-le(e)(l)(iv), 
except  that  the  initial  multiplication 
factor  shall  be  one,  unless  the 
Commission  determines,  based  on  a 
review  of  the  group-wide  internal  risk 
management  control  system  and 
practices,  including  a  review  of  the  VaR 
models,  that  another  multiplication 
factor  is  appropriate; 

(C)  The  current  exposure  of  a  member 
of  the  affiliate  group  to  a  counterparty 
is  the  current  replacement  value  of  the 
counterparty's  positions  with  the 
member  of  the  affiliate  group,  after 
applying  netting  agreements  with  that 
counterparty  meeting  the  requirements 
of  §  240.15c3-le(d)(5).  taking  into 
account  the  value  of  collateral  from  the 
counterparty  pledged  to  and  held  by  any 
member  of  lihe  affiliate  group  in 
accordance  with  §  240.15c3-le(d)(6), 
and  subtracting  the  fair  market  value  of 
any  credit  derivatives  that  specifically 
change  the  exposure  to  the  counterparty 
(as  long  as  the  credit  derivatives  are  not 
used  to  change  the  credit  risk  weight  of 
the  counterparty  as  provided  in 
paragraph  (alOHiKI)  of  this  Apoendix 
G): 

(D)  The  maximum  potential  exposure 
of  a  member  of  the  affiliate  group  to  a 
counterparty  is  the  increase  in  the  net 
replacement  value  of  the  counterparty's 
positions  with  the  member  of  the 
affiliate  group,  after  applying  netting 
agreements  with  that  counterparty 
meeting  the  requirements  of  §  246.15c3- 
le(d)(5),  taking  into  account  the  value  of 
collateral  from  the  counterparty  held  by 
any  member  of  the  affiliate  group  in 
accordance  with  ^240.15c3-le(d)(6), 
and  subtracting  the  fair  market  value  of 
any  credit  derivati\'es  that  specifically 
change  the  exposure  to  the  counterparty 
(as  long  as  the  credit  derivatives  are  not 
used  to  change  the  credit  risk  weight  of 
the  counterparty  as  provided  in 
paragraph  {a)(3J(i)(I)  of  this  Appendix 
G),  that  is  obtained  dailv  using  an 
approved  VaR  model  meeting  the 
applicable  qualitative  and  quantitative 
requirements  of  §  240.15c3-le(e),  except 
that  for  repurchase  agreements,  reverse 
repurchase  agreements,  stock  lending 
and  borrowing,  and  similar 
collateralized  transactions,  maximum 
potential  exposure  must  be  calculated 
using  a  time  horizon  of  five  days: 

(E)  The  credit  equivalent  amount  for 
other  assets  shall  be  the  asset's  book 
value  on  the  holding  companv's 
consolidated  balance  sheet; 

(F)  The  credit  risk  weights  that  shall 
be  applied  to  certain  assets  and 
counterparties  shall  be  determined 
according  to  standards  published  by  the 
Basel  Committee  on  Banking 


Supervision,  as  modified  from  time  to 
time; 

(G)  The  holding  company  or  other 
member  of  the  affiliate  group  may,  upon 
approval  by  the  Commission  of  a 
request  by  the  broker  or  dealer  in  its 
initial  application  or  in  an  amendment, 
determine  credit  ratings  using  internal 
calculations  for  counterparties  that  are 
not  rated  by  an  NRSRO.  and  the  holding 
company  may  use  these  internal  credit 
ratings  in  lieu  of  ratings  issued  by  an 
NRSRO  for  purposes  of  determining 
credit  risk  weights; 

(H)  The  holding  company  or  other 
member  of  the  affiliate  group  may,  upon 
approval  by  the  Commission  of  a 
request  by  the  broker  or  dealer  in  its 
initial  application  or  in  an  amendment, 
determine  credit  risk  weights  of 
counterparties  using  internal 
calculations; 

(I)  The  holding  company  or  member 
of  the  affiliate  group  may  reduce  the 
credit  risk  weight  of  a  counterparty  by 
using  credit  derivatives  such  as  credit 
default  swaps,  total  return  swaps,  and 
similar  instruments  used  to  manage 
credit  risk  that  provide  credit  protection 
equivalent  to  guarantees,  that  are  used 
for  bona  fide  hedging  purposes  to 
reduce  the  credit  risk  weight  of  a 
counterparty,  that  are  not  incorporated 
into  the  VaR  model  used  for  deriving 
potential  exposures,  and  that  are  not 
held  for  market  making  purposes.  The 
credit  risk  weight  for  the  covered 
portion  of  the  exposure  shall  be  the 
credit  risk  weight  of  the  writer  of  the 
derivative.  The  uncovered  portion  of  the 
exposure  shall  be  assigned  the  credit 
risk  weight  of  the  counterparty; 
(J)  For  the  portion  of  a  current 
exposure  covered  by  a  guarantee,  where 
that  guarantee  is  an  unconditional  and 
irrevocable  guarantee  of  the  due  and 
punctual  payment  and  performance  of 
the  obligation  and  the  holding  company 
or  member  of  the  affiliate  group  can 
demand  payment  after  any  payment  is 
missed  without  having  to  make 
collection  efforts,  the  holding  company 
or  member  of  the  affiliate  group  may 
substitute  the  credit  risk  weight  of  the 
guarantor  for  the  credit  risk  weight  of 
the  counterparty  if  the  guarantee  is 
evidenced  by  a  written  obligation  of  the 
guarantor  that  allows  the  holding 
company  or  member  of  the  affiliate 
group  to  substitute  the  guarantor  for  the 
counterparty  upon  default  or 
nonpayment  bv  the  counterparty; 
(K)  The  holding  company  mav 
recognize  a  cross-product  netting 
agreement  that  meets  the  requirements 
set  fortii  in  §  240.15c3-le(jl;  and 

(L)  The  fair  market  value  of  collateral 
may  be  used  to  offset  the  net 
replacement  value  of  receivables  from  a 
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counterparty  provided  the  requirements 
set  forth  in  §  240.15c3-le(k)  are  met;  or 

(ii)  If  the  Commission  approves  the 
request  of  the  broker  or  dealer,  in  its 
initial  application  or  in  an  amendment, 
the  holding  company  may  use  a 
calculation  consistent  with  standards 
pubhshed  by  the  Basel  Committee  on 
Banking  Supervision,  as  modified  from 
time  to  time; 

(4 )  Allowance  for  operational  risk. 
The  holding  company  shall  compute  an 
allowance  for  operational  risk 
determined  consistent  with  appropriate 
standards  published  by  the  Basel 
Committee  on  Banking  Supervision,  as 
modified  from  time  to  time:  and 

(5)  If  the  Commission  approves  the 
request  of  the  broker  or  dealer,  in  its 
initial  application  or  in  an  amendment, 
after  reviewing  the  methodolog\-  of  the 
computation,  the  holding  company  may 
compute  d  capital  assessment  consistent 
with  standards  promulgated  by  the 
Basel  Committee  on  Banking 
Supervision  (as  modified  from  time  to 
time)  that  it  is  required  to  submit  to  a 
financial  regulator  or  supervisor  in  lieu 
of  the  computations  described  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
Appendix  G. 

Conditions  Regarding  Reporting 
Requirements 

lb)  As  a  condition  of  the  exemption, 
the  holding  company  of  a  broker  or 
dealer  that  computes  certain  of  its 
capital  charges  in  accordance  with 
§  240.15c3-le  must  file  the  following 
reports  with  the  Commission: 

(1)  A  monthly  report  as  of  the  end  of 
the  month,  filed  not  later  than  17 
business  days  after  the  end  of  each 
month  that  does  not  end  a  quarter, 
which  shall  include: 

(i)  A  consolidated  balance  sheet  and 
income  statement  (including  notes  to 
the  financial  statements)  for  the  holding 
company  and  computations  of  allowable 
capital  and  allowances  for  market, 
credit,  and  operational  risk  computed 
pursuant  to  paragraph  (a)  of  this 
Appendix  G; 

(ii)  A  graph  reflecting,  for  each 
business  line,  the  dailv  intra-month 
VaR; 

(iii)  Consolidated  credit  risk 
information,  including  aggregate  current 
exposure  and  current  exposures 
(including  commitments)  listed  by 
counterparty  for: 

(A)  The  15  largest  exposures;  and 

(B)  The  5  largest  exposures  to 
regulated  financial  institutions: 

(iv)  The  10  largest  commitments  listed 
by  counterparty; 

(v)  Maximum  potential  exposure 
listed  by  counterparty  for: 

(A)  The  15  largest  exposures;  and 


(B)  The  5  largest  exposures  to 
regulated  financial  institutions; 

(vi)  The  aggregate  maximum  potential 
exposure; 

(vii)  A  summary  report  reflecting  the 
geographic  distribution  of  the  holding 
company's  exposures  on  a  consolidated 
basis  for  each  of  the  top  ten  countries  to 
which  it  is  exposed  (by  residence  of  the 
main  operating  group  of  the 
counterparty);  and 

(viii)  Certain  regular  risk  reports 
provided  to  the  persons  responsible  for 
managing  group-wide  risk  as  the 
Commission  may  request  from  time  to 
time; 

(2)  A  quarterly  report  as  of  the  end  of 
the  quarter,  which  may  be  unaudited, 
not  later  than  35  calendar  days  after  the 
end  of  each  calendar  quarter,  which 
shall  include: 

(i)  The  information  that  the  holding 
company  files  monthly  pursuant  to 
paragraph  {b)(l)  of  this  Appendix  G; 

(ii)  A  consolidating  balance  sheet  and 
income  statement  (including  notes  to 
the  financial  statements).  The 
consolidating  balance  sheet  must 
provide  information  regarding  each 
material  affiliate  of  the  holding 
company  in  a  separate  column,  but  may 
aggregate  information  regarding 
members  of  the  affiliate  group  that  are 
not  material  affiliates  into  one  column: 

(iii)  The  results  of  hacktesting  of  all 
internal  models  used  to  compute 
allowable  capital  and  allowances  for 
market  and  credit  risk  indicating,  for 
each  model,  the  number  of  backtesting 
exceptions; 

(iv)  A  description  of  all  material 
pending  legal  or  arbitration  proceedings, 
involving  either  the  holding  company  or 
any  of  its  affiliates,  that  are  required  to 
be  disclosed  by  the  holding  company 
under  generally  accepted  accounting 
principles; 

(v)  The  aggregate  amoimt  of 
commercial  paper,  seciured  and  other 
unsecured  borrowing,  bank  loans,  lines 
of  credit,  or  any  other  borrowings,  and 
the  principal  installments  of  long-term 
or  medium-term  debt,  scheduled  to 
mature  v\'ithin  twelve  months  from  the 
most  recent  fiscal  quarter  by  each 
subsidiary  broker  or  dealer  and  each 
material  affiliate;  and 

(vi)  A  capital  assessment  computed 
pursuant  to  paragraph  (a)  of  this 
Appendix  G; 

(3)  Upon  recei\'ing  written  notice 
from  the  Commission,  such  other 
financial  or  operational  information  as 
the  Commission  may  request  in  order  to 
monitor  the  holding  company's 
financial  condition  or  risk  exposures; 

(4)  Annually,  on  a  calendar  or  fiscal 
year  basis,  financial  statements  which 
must  be  audited  by  a  registered  public 


accounting  firm,  as  that  term  is  defined 
in  Section  2(a)(12)  of  the  Sarbanes- 
Oxley  Act  of  2002  (Pub.  L.  107-204),  in 
accordance  with  the  following: 

(i)  The  audited  financial  statements 
must  include  a  consolidated  balance 
sheet,  income  statement,  and 
computations  of  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk  computed  pursuant  to 
paragraph  (a)  of  this  Appendix  G;  and 

(ii)  The  audited  financial  statements 
must  meet  the  substantive  and 
administrative  requirements  of 
§240.17a-12(b)(5),  (b)(6).  (c)(1),  (c)(3), 
(d),  (ej(l).  (e)(2).  (e)(3),  (f),(g),(h>,(i),(j), 
(n).  and  (o).  as  to  the  holding  company 
and  the  audited  financial  statements  it 
must  file  in  accordance  with  this 
paragraph; 

(5)  Concurrently  with  the  audited 
financial  statements,  supplemental 
reports  prepared  by  a  registered  public 
accounting  firm,  as  that  term  is  defined 
in  Section  2(a)(12)  of  the  Sarbanes- 
Oxley  Act  of  2002  (Pub.  L.  107-204),  in 
accordance  with  the  following: 

(i)  The  supplemental  reports  must 
include: 

(A)  Accountant's  report  on 
management  controls.  A  supplemental 
report  by  the  registered  public 
accounting  firm  indicating  the  results  of 
the  registered  public  accounting  firm's 
review  of  holding  company's 
compliance  with  §  240.15c3-4.  The 
procedures  are  to  be  performed  and  the 
report  is  to  be  prepared  in  accordance 
with  procedures  agreed  to  by  the 
holding  company  and  the  registered 
public  accounting  firm  conducting  the 
review;  and 

(B)  Accountant's  report  on  inventory 
pricing  and  modeling.  A  supplementaJ 
report  by  the  registered  public 
accounting  firm  indicating  the  results  of 
the  registered  public  accounting  firm's 
review  of  the  inventory  pricing  and 
modeling  procedures.  This  review  must 
be  conducted  in  accordance  with 
procedures  agreed  to  by  the  holding 
company  and  the  registered  public 
accounting  firm  conducting  the  review. 
The  purpose  of  the  review  is  to  confirm 
that  the  pricing  and  modeling 
procedures  relied  upon  bv  the  holding 
company  conform  to  the  procedures 
submitted  to  the  Commission  as  part  of 
the  application  of  the  broker  or  dealer, 
comply  with  WTitten  guidelines 
pursuant  to  §  240.15c3-4.  and  comply 
with  the  qualitative  and  quantitative 
standards  of  §  240.15c3e(e); 

(ii)  The  agreed  upon  procedures  are  to 
be  performed  and  the  report  is  to  be 
prepared  in  accordance  with  rules 
promulgated  by  the  Public  Company 
Accounting  Oversight  Board:  and 
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(iii)  The  holding  company  must  file, 
prior  to  the  commencement  of  the  initial 
review,  the  procedures  agreed  to  bv  the 
holding  company  and  the  registered 
public  accounting  firm  with  the 
Commission's  principal  office  in 
Washington.  DC.  Prior  to  the 
commencement  of  each  subsequent 
review,  the  holding  company  must 
notif}-  the  Commission  of  any  changes 
in  the  procedures; 

(6)  The  reports  that  the  holding 
company  must  file  pursuant  to 
paragraph  (b)  of  this  Appendix  G  shall 
be  considered  filed  when  two  copies  are 
received  at  the  Commission's  principal 
office  in  Washington.  DC.  and  one  copy 
is  received  at  the  regional  or  district 
office  of  the  Commission  for  the  region 
or  district  in  which  the  broker  or  dealer 
has  its  principal  place  of  business.  The 
copies  sent  to  the  Commission's 
principal  office  shall  be  addressed  to  the 
Division  of  Market  Regulation.  Risk 
Assessment  Group;  and 

(7)  The  statements  filed  bv  the 
holding  company  with  the  Commission 
pursuant  to  paragraph  fb)  of  this 
Appendix  G  will  be  accorded 
confidential  treatment. 

Conditions  Regarding  Records  To  Be 
Made 

(c)  As  a  condition  of  the  exemption, 
the  holding  company  of  a  broker  or 
dealer  thet  computes  certain  of  its 
capital  charges  in  accordance  with 
§  240.15c.3-le  must  make  and  keep 
current  the  following  records: 

(1)  A  record  of  the  results  of  stress 
tests  the  holding  companv  has 
conducted  of  the  holding  company's 
funding  and  liquidity  in  responseto  the 
following  events  at  least  once  each 
quarter  and  a  record  of  the  contingency 
plan  to  respond  to  these  events: 

(i)  A  credit  rating  downgrade  of  the 
holding  companv; 

(ii)  An  inability  of  the  holding 
company  to  access  capital  markets  for 
short-term  funding: 

(iii)  An  inability  of  the  holding 
company- to  access  liquid  assets  in 
regulated  entities  across  international 
borders  when  the  events  described  in 
paragraphs  {c}(l)(i)  or  (ii)  of  this 
Appendix  G  occur;  and 

(iv)  An  inability  of  the  holding 
company  to  access  credit  or  assets  held 
at  a  particular  institution  when  the 
events  described  in  paragraphs  (c)(l)(i) 
or  (ii)  of  this  Appendix  G  occur; 

(2)  A  record  of  the  basis  for  the 
determination  of  credit  risk  weights  for 
each  counterpartv;  and 

(3)  A  record  of  the  basis  for  the 
determination  of  internal  credit  ratings 
for  each  counterpartv. 


Conditions  Regarding  Preservation  of 
Records 

(d)(1)  As  a  condition  of  the 
exemption,  the  holding  companv  of  a 
broker  or  dealer  that  computes  certain  of 
its  capital  charges  in  accordance  with 
§  240.15c3-le  must  presence  the 
following  information,  documents,  and 
reports  for  a  period  of  not  less  than 
three  years  in  an  easily  accessible  place 
using  anv  media  acceptable  under 
§  240.1 7a-4(f): 

(i)  The  documents  created  in 
accordance  with  paragraph  (c)(1)  of  this 
Appendix  G: 

(ii)  .^ny  application  or  documents 
filed  with  the  Commission  pursuant  to 
§240.15c3-leand  this  Appendix  G  and 
any  written  responses  received  from  the 
Commission; 

(iii)  All  reports  and  notices  filed  with 
the  Commission  pursuant  to  §  240.15c3- 
le  and  this  Appendix  G;  and 

(iv)  All  written  policies  and 
procedures  concerning  the  group-wide 
internal  risk  management  conu-ol 
system  established  pursuant  to 
§240.15c3-le(a)(l)(viii)(B);  and 
(2)  The  holding  companv  may 
maintain  the  records  referred  to  in 
paragraph  (d)(1)  of  this  Appendix  G 
either  at  the  holding  companv,  at  an 
affiliate,  or  at  a  records  storage  facility, 
provided  that  the  records  are  located 
within  the  boundaries  of  the  United 
States.  If  the  records  are  maintained  by 
an  entity  other  than  the  holding 
company,  the  holding  company  shall 
obtain  and  file  with  the  Commission  a 
written  undertaJdng  by  the  entity 
maintaining  the  records,  in  a  form 
acceptable  to  the  Commission,  signed  by 
a  duly  authorized  person  at  the  entity 
maintaining  the  records,  to  the  effect 
that  the  records  will  be  treated  as  if  the 
holding  company  were  maintaining  the 
records  pursuant  to  this  section  and  that 
the  entity  maintaining  the  records  will 
permit  examination  of  such  records  at 
any  time  or  from  time  to  time  during 
business  hours  by  representatives  or 
designees  of  the  Commission  and  will 
promptly  furnish  the  Commission  or  its 
designee  a  true,  correct,  complete  and 
current  hard  copy  of  any  or  all  or  any 
part  of  such  records.  The  election  to 
operate  pursuant  to  the  provisions  of 
this  paragraph  shall  not  relieve  the 
holding  company  that  is  required  to 
maintain  and  preserve  such  records 
from  any  of  its  reporting  or 
recordkeeping  responsibilities  under 
this  section. 

Conditions  Regarding  Notification 

(e)  As  a  condition  of  the  exemption, 
the  holding  company  of  a  broker  or 
dealer  that  computes  certain  of  its 


capital  charges  in  accordance  with 
§  240.15c3-le  shall  notifS'  the 
Commission  of  certain  events  as 
follows: 

(1)  The  holding  company  shall  send 
notice  promptly  (but  within  24  hours) 
after  the  occurrence  of  the  following 
events: 

(i)  The  occurrence  of  anv  backtesting 
exception  under  §  240.15c3-le(e)(l)(iii) 
or  (iv)  that  would  require  that  the 
holding  company  use  a  higher 
multiplication  factor  in  the  calculation 
of  its  allowances  for  market  or  credit 
risk; 

(ii)  A  computation  shows  that 
allowable  capital  (as  defined  in 
§  240. 1 5c3-lg(a)(  1 ))  is  less  than  1 10%  of 
the  sum  of  the  allowances  for  market, 
credit,  and  operational  risk  (as  defined 
in  'J240.15c3-lg(a)(2)-(a)(4)): 

aii)  An  affiliate  declares  bankruptcy 
or  otherwise  goes  into  default; 

(iv)  The  holding  company  becomes 
aware  that  an  NRSRO  has  determined  to 
materially  reduce  its  assessment  of  the 
creditworthiness  of  an  affiliate  or  the 
credit  rating(s)  assigned  to  one  or  more 
outstanding  short  or  long-term 
obligations  of  an  affiliate:  or 

(v)  The  holding  company  becomes 
aware  that  any  financial  regulatorv- 
agency  or  self-regulaton.-  organization 
has  taken  enforcement  or  regulatory 
action  against  an  affiliate; 

(2)  The  holding  company  shall  file  a 
report  if  there  is  a  material  change, 
along  with  a  description  of  the  reason 
for  the  change,  in: 

(i)  Its  corporate  structure; 
(ii)  The  material  affihate  status  of  any 
member  of  the  affiliate  group;  or 
(iii)  The  major  business  functions  of 
..any  material  affiliate:  and 

(3)  Everv'  notice  or  report  given  or 
transmitted  by  paragraph  (e)  of  this 
Appendix  G  will  be  given  or  transmitted 
to  the  principal  office  of  the 
Commission  in  Washington,  DC,  and  to 
the  regional  or  district  office  of  the 
Commission  for  the  region  or  district  in 
which  the  broker  or  dealer  has  its 
principal  place  of  business.  For  the 
purposes  of  this  Appendix  G,  'Inotice" 
shall  be  given  or  transmitted  by 
telegraphic  notice  or  facsimile 
transmission.  The  report  described  by 
paragraph  (e)(2)  of  this  Appendix  G  may 
be  transmitted  by  overnight  deliver}-. 
Notices  and  reports  filed  pursuant  to 
this  paragraph  will  be  accorded 
confidential  treatment. 

(f)  The  holding  company  of  a  broker 
or  dealer  that  computes  certain  of  its 
capital  charges  in  accordance  with 
§  240.15c3-le  must  comply  with  the 
requirements  listed  in  §  240.1 5c3- 
le(a)(l)(viii){B)  through  (K)  and 
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understands  that  failure  to  comply  may 
result  in  revocation  of  the  exemption. 
6.  Section  240  15c3— 1  is  amended  by: 

a.  Revising  the  section  heading: 

b.  In  paragraph  (a)  and  the 
introductorv  te.xt  of  paragraph  (b), 
revising  the  phrase  "An  OTC  derivatives 
dealer"  to  read  "A  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  ^  240.15c3-le  or 
§240.15c.3-lf'; 

c.  Revising  the  introductor*'  text  of 
paragraphs  (c)  and  (d)  and  paragraphs 
(b)(5),  (c)(5)(xiii)  and  (xiv).  (d)(1),  (d)(8), 
and  (d)(9); 

d.  .adding  paragraph  (c)(5)(xv); 
e  Revising  the  phrase  "OTC 

derivatives  deah-r"  to  read  "broker  or 
dealer"  in  paragraphs  (b)(1),  (b)(2), 
fb)(.l).  (c)(2),  (c)(5)(xii).  and  (d)(7); 

f  Revising  the  phrase  "OTC 
derivatives  dealer's"  to  read  "broker's  or 
dealer's  "  in  paragraph  (c)(3),  the 
introductory'  text  of  paragraph  (c)(5), 
paragraphs  (c)(5)(i).  [c)(5)(iii).  and  the 
introductory  text  of  paragraph  (d)(3); 

g.  Revising  the  phrase  "an  OTC 
derivatives  transaction"  to  read  "a 
securities  transaction"  in  paragraph 
(d)(5);  and 

h.  Revising  the  phrase  "OTC 
derivatives"  to  read  "securities"  in 
paragraphs  (c)(5)(x),  (c)(5)(xi),  and 
(d)(10). 

The  revisions  and  additions  read  as 
follows: 

§  240.1 5c3— 4     Internal  risk  management 
control  systems  for  certain  brokers  or 
dealers. 

*         *         *         *        It 

(b)  *   *   * 

(5)  For  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.1 5c3-le.  the 
scope  and  nature  of  the  permissible 
OTC  derivatives  activities. 
***** 

(c)  The  internal  risk  management 
control  system  of  the  broker  or  dealer 
that  computes  certain  of  its  capital 
charges  in  accordance  with  *?  240.15c3- 
le  or  §240. 15c3-lf  shall  include  the 
following  elements: 
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(xiii)  For  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le.  the 
procedures  to  prevent  the  broker  or 
dealer  from  engaging  in  any  securities 
transaction  that  is  not  permitted  under 
§240.15a-l: 

(xiv)  For  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le,  the 
procedures  to  prevent  the  broker  or 
dealer  from  improperly  relying  on  the 
exceptions  to  §  240.15a-l(c)  and 


§  240.15a-l(d),  including  the 
procedures  to  determine  whether  a 
counterparty  is  acting  in  the  capacity  of 
principal  or  agent;  and 

(xv)  The  procedures  for  reviewing  the 
pricing  of  positions  independent  of  the 
business  unit. 
***** 

(d)  Management  must  periodically 
review,  in  accordance  with  written 
procedures,  the  business  activities  of  the 
broker  or  dealer  that  computes  certain  of 
its  capital  charges  in  accordance  with 
§  240.15c3-le  or  240.15c3-lf: 

(1)  Risks  arising  from  the  broker's  or 
dealer's  trading  activities  are  consistent 
with  prescribed  guidelines; 
***** 

(8)  For  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le, 
procedures  are  in  place  to  prevent  the 
broker  or  dealer  from  engaging  in  any 
securities  transaction  that  is  not 
permitted  under  §  240.15a-l; 

(9)  For  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le, 
procedures  are  in  place  to  prevent  the 
broker  or  dealer  from  improperly  relying 
on  the  exceptions  to  §  240.15a-i(c)  and 
§  240.15a-l(d),  including  the 
procedures  to  determine  whether  a 
counterparty  is  acting  in  the  capacity  of 
principal  or  agent; 
***** 

7.  Section  240.17a-5  is  amended  by: 

a.  Redesignating  paragraph  (a)(5)  as 
paragraph  (a)(6),  and  adding  new- 
paragraph  (a)(5);  and 

b.  Redesignating  paragraphs  (k),  (1), 
(m).  (n),  and  (o)  as  paragraphs  (1),  (m), 
(n),  (o),  and  (p)  and  adding  new 
paragraph  (k). 

The  additions  read  as  follows: 

§  240.1 7a-5     Reports  to  be  made  by  certain 
brokers  and  dealers. 

(a)  Filing  of  monthly  and  quarterly 
reports.*   *   * 

(5)  Each  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le  must 
file  the  following  additional  reports: 

(i)  Within  17  business  days  after  the 
end  of  each  month  that  is  not  a  quarter, 
as  of  month-end: 

(A)  For  each  product  for  which  the 
broker  or  dealer  calculates  a  market  risk 
capital  charge  other  than  in  accordance 
with  §  240,15c3-le(c)(l)  or  (c)(5),  the 
product  categon,'  and  the  amount  of  the 
market  risk  capital  charge; 

(B)  A  graph  reflecting,  for  each 
business  line,  the  daily  intramonth  VaR; 

(C)  The  aggregate  value  at  risk  for  the 
broker  or  dealer; 

(D)  For  each  product  for  which  the 
broker  or  dealer  uses  scenario  analysis, 


the  product  category'  and  the  market  risk 
capital  charge; 

(E)  Credit  risk  information  on 
derivatives  exposures,  including: 

(1]  Overall  current  exposure; 

(2)  Current  exposure  (including 
commitments)  listed  by  counterparty 
for: 

(/)  The  15  largest  exposures;  and      ^ 

(//)  The  5  largest  exposures  to 
regulated  financial  institutions; 

[3]  The  10  largest  commitments  listed 
by  counterparty; 

(4)  The  broker  or  dealer's  maximum 
potential  exposure  listed  by 
counterparty  for: 

(i)  The  15  largest  exposures;  and 
[ii]  The  5  largest  exposures  to 
regulated  financial  institutions; 

(5)  The  broker  or  dealer's  aggregate 
maximum  potential  exposure; 

[6]  A  summary  report  reflecting  the 
broker  or  dealer's  current  and  maximum 
potential  exposures  by  credit  rating 
category;  and 

(7)  A  summary  report  reflecting  the 
broker  or  dealer's  current  exposure  for 
each  of  the  top  ten  countries  to  which 
the  broker  or  dealer  is  exposed  (by 
residence  of  the  main  operating  group  of 
the  counterparty);  and 

(F)  Regular  risk  reports  supplied  to 
the  broker's  or  dealer's  senior 
management  in  the  format  described  in 
the  application; 

(ii)  Within  17  business  days  after  the 
end  of  each  quarter: 

(A)  Each  of  the  reports  required  to  be 
filed  in  paragraph  (a)(5)(i)  of  this 
section: 

(B)  A  report  identifxing  the  number  of 
business  days  for  which  the  actual  daily 
net  trading  loss  exceeded  the 
corresponding  daily  VaR:  and 

(C)  The  results  of  backtesting  of  all 
internal  models  used  to  compute 
allow^able  capital,  including  VaR  and 
credit  risk  models,  indicating  the 
number  of  backtesting  exceptions. 
***** 

(k)  Supplemental  reports.  Each  broker 
or  dealer  that  computes  certain  of  its 
capital  charges  in  accordance  with 
§  240.15c3-le  shall  file  concurrently 
with  the  annual  audit  report 
supplemental  reports,  which  shall  be 
prepared  by  a  registered  public 
accounting  firm  (as  that  term  is  defined 
in  section  2(a)(12)  of  the  Sarbanes-Oxley 
Act  of  2002  (Public  Law  107-204)).  in 
accordance  with  the  following: 

(1)  Accountant's  report  on 
management  controls.  The  broker  or 
dealer  shall  file  a  supplemental  report 
indicating  the  results  of  the  accountant's 
review  of  the  internal  risk  management 
control  system  established  and 
documented  by  the  broker  or  dealer  in 
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accordance  with  ^  240.15c3-4,  This 
review  shall  be  conducted  in 
accordance  with  procedures  agreed  to 
by  the  broker  or  dealer  and  the 
registered  public  accounting  firm 
conducting  the  review.  The  purpose  of 
the  review  is  to  confirm  that  the  broker 
or  dealer  has  established,  documented, 
and  is  in  compliance  with  the  internal 
risk  management  controls  established  in 
accordance  with  §240.15c3-4; 

(2]  Accountant's  report  on  inventory 
pricing  and  modeling.  The  broker  or 
dealer  shall  hie  a  supplemental  report 
indicating  the  results  of  the  accountant's 
review  of  the  procedures  for  pricing 
financial  instrument  inventorv 
(including  modeling  procedures) 
established  by  the  broker  or  dealer  and 
approved  for  use  by  the  Commission. 
This  review  shall  be  conducted  in 
accordance  with  procedures  agreed  to 
by  the  broker  or  dealer  and  the 
registered  public  accounting  firm 
conducting  the  review.  The  purpose  of 
the  review  is  to  confirm  that  the 
financial  instrument  pricing  procedures 
relied  upon  by  the  broker  or  dealer 
conform  to  the  procedures  established 
by  the  broker  or  dealer  pursuant  to 
§  240.15c3^  and  comply  with  the 
qualitative  and  quantitative  standards 
set  forth  in  §  240  15c3-le(e):  and 

(3)  The  broker  or  dealer  shall  file, 
prior  to  the  commencement  of  the 
review  and  no  later  than  December  10 
of  each  vear.  a  statement  with  the 
Commission's  principal  office  m 
Washington.  DC  that  includes: 

(i)  A  description  of  the  agreed-upon 
procedures  agreed  to  by  the  broker  or 
dealer  and  the  registered  public 
accounting  hrm  (pursuant  to  paragraphs 
(/)(1)  and  {/)(2)  of  this  section):  and 

(ii)  A  notice  describing  changes  in 
those  agreed-upon  procedures,  if  any.  If 


there  are  no  changes,  the  broker  or 
dealer  should  so  indicate. 

***** 

8.  Section  §  240.1 7a-ll  is  amended 
by: 

a.  Revising  the  phrase  "an  OTC 
derivatives  dealer"  to  read  "a  broker  or 
dealer  that  computes  certain  of  its 
capital  charges  in  accordance  with 

§  240.15c3-le  or  240.15c3-lf '  in 
paragraphs  (b)(2)  and  (c)(3);  and 

b.  Adding  paragraph  (j); 

The  addition  reads  as  follows: 

§240.1 7a-li     Notification  procedures  for 
brokers  and  dealers. 

***** 

(j)  A  broker  or  dealer  that  computes 
certain  of  its  capital  charges  in 
accordance  with  §  240.15c3-le  shall 
also  give  notice  that  same  day  in 
accordance  with  paragraph  (g)  of  this 
section  whenever: 

(1)  The  broker  or  dealer  is  notified  by 
an  NRSRO  or  otherwise  becomes  aware 
that  an  NRSRO  has  determined  to 
reduce  its  assessment  of  the 
creditworthiness  of  the  broker  or  dealer 
or  of  an  affiliate  of  the  holding  company 
of  the  broker  or  dealer,  or  has 
determined  to  reduce  the  credit  rating(s) 
assigned  to  one  or  more  outstanding 
short  or  long-term  obligations  of  the 
broker  or  dealer  or  an  affiliate  of  the 
holding  company  of  the  broker  or 
dealer: 

(2)  The  broker  or  dealer  becomes 
subject  to  any  supervisory  agreement, 
order,  resolution,  or  other  notice  of  non- 
compliance from,  or  report  of  an 
instance  of  non-compliance,  issued  by 
an  appropriate  regulatory  agency  or  self- 
regulatory  organization; 

(3)  The  broKer  or  dealer  becomes 
aware  of  a  situation  that  may  have  a 
material  adx'erse  effect  on  the  financial 
or  operational  condition  of  the  holding 


company  of  the  broker  or  dealer  or  an 
affiliate  of  the  holding  cotapany  of  the 
broker  or  dealer:  or 

(4)  The  occurrence  of  any  backtesting 
exception  under  §  240.15c3-le(e)(l)(iii) 
or  (iv)  that  would  require  that  the  broker 
or  dealer  use  a  higher  multiplication 
factor  in  the  calculation  of  its  market  or 
credit  risk  capital  charges. 

9.  Section  240.1 7h-lT  is  amended  by: 

a.  Redesignating  paragraph  (d)(4)  as  " 
paragraph  (d)(5);  and 

b.  Adding  new  paragraph  (d)(4). 
The  addition  reads  as  follows: 

§240  17h-1T     Risk  assessment 
recordkeeping  requirements  for  associated 
persons  of  brokers  and  dealers, 

(d)  Exemptions.  *   *   * 

(4)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le. 

10.  Section  240.1 7h-2T  is  amended 
by: 

a.  Redesignating  paragraph  (b)(4)  as 
paragraph  (ti)(5);  and 

b.  Adding  new  paragraph  (b)(4). 
The  addition  reads  as  follows: 

§  240.1 7h-2T     Risk  assessment  reporting 
requirements  for  brokers  and  dealers 

(b)  Exemptions.   *   *   * 

(4)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  that 
computes  certain  of  its  capital  charges 
in  accordance  with  §  240.15c3-le. 
***** 

Dated:  October  24.  2003. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  Doc.  03-27306  Filed  11-5-03;  8:45  am] 
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Supervised  Investment  Bank  Holding 
Companies 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
rules  to  implement  Section  17(i)  of  the 
Securities  Exchange  Act  of  1934,  which 
created  a  new  framework  for 
supervising  an  in\  estment  bank  hoitling 
company  ("IBHC").  An  IBHC  that  meets 
certain,  specified  criteria  may 
voluntarilv  file  a  notice  of  intention 
with  the  Commission  to  become  a 
supervised  in\  estment  bank  holding 
company  ("SIBHC")  and  be  subject  to 
supervision  on  a  group-wide  basis. 
Pursuant  to  the  statute  and  proposed 
rules,  an  IBHC  would  be  eligible  to  be 
an  SIBHC  if  it  is  not  affiliated  with 
certain  types  of  banks  and  has  a 
substantial  presence  in  the  securities 
markets.  The  proposed  rules  would 
provide  an  IBHC  with  a  process  to 
become  supervised  by  the  Commission 
as  an  SIBHC.  and  would  establish 
regulatory  requirements  for  an  SIBHC, 
including  requirements  regarding  its 
group-wide  internal  risk  management 
control  system,  recordkeeping,  and 
periodic  reporting  (inc  luding  reporting 
I  if  consolidated  computations  of 
allowable  capital  and  risk  allowances 
consistent  with  the  Basel  Standards). 
The  ('ommission  is  also  proposing  to 
add  an  exemption  to  the  Commission's 
risk  assessment  rules  to  exempt  a 
broker-dealer  that  is  affiliated  with  an 
SIBHC  because  the  SIBHC  will  be 
maintaining  records  and  reporting  to  the 
Commission  regarding  the  financial  and 
operational  condition  of  members  of  the 
affiliate  group   Finallv.  the  Commission 
is  proposing  to  adjust  the  audit 
requirements  for  OTC  derivative  dealers 
to  allow  accountants  to  use  agreed-upon 
procedures  when  conducting  audits  of 
risk  management  control  systems. 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2004. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  bv  hard  copy 
or  by  email,  but  not  by  both  methods. 
Comment  letters  sent  by  hard  copy 
should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretar\-,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N\V.,  Washington,  DC  20549- 


0609.  Alternatively,  comment  letters 
sent  electronically  should  be  submitted 
to  the  following  electronic-mail  address: 
ruIe-comments@sec.gov.  All  comment 
letters  should  refer  to  File  No.  S7-22- 
03.  This  file  number  should  be  included 
in  the  subject  line  if  you  use  electronic 
mail.  We  will  make  all  comment  letters 
available  for  public  inspection  and 
copying  in  our  public  reference  room  at 
the  above  address.  We  will  post 
electronically  submitted  comment 
letters  on  the  Commission's  Internet 
Web  site  {http://^^'\^^^■. sec.gov).'' 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  general  questions, 
contact  Catherine  McGuire.  Chief 
Counsel,  Lourdes  Gonzalez.  Assistant 
Chief  Counsel,  or  Linda  Stamp 
Sundberg.  Attorney  Fellow,  at  (202) 
942-0073,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-1001. 

With  respect  to  calculations  of 
allowable  capital  and  risk  allowances, 
internal  risk  management  control 
systems,  and  books  and  records  and 
reporting  requirements,  contact  Michael 
A.  Macchiaroli,  Associate  Director,  at 
(202)  942-0132,  Thomas  K.  McGowan, 
Assistant  Director,  at  (202)  942-4886, 
Rose  Russo  Wells,  Attorney,  at  (202) 
942-0143,  Boiuiie  L.  Gauch,  Attorney,  at 
(202)  942-0765,  or  David  Lynch, 
Financial  Economist,  at  (202)  942-0059. 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-lOni 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
publishing  for  comment  proposed 
amendments  to  Rule  17a-12  [17  CFR 
240.1 7a-l 2]  and  Rules  17h-lTand 
17h-2T  [17  CFR  240.17h-lT  and 
240.17h-2T|.  and  proposed  new  Rules 
17i-l  through  17i-8  [17  CFR  240.17i-l 
through  240.171-8]  under  the  Exchange 
Act  [15U.S.C.  78aetseq.] 
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I.  Introduction 

Section  231  of  the  Gramm-Leach- 
Bliley  Act  of  1999  -^  (the  "GLBA") 
amended  Section  17  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"  or  the  "Act")  to  create  a  regulaton,' 
framework  under  which  a  holding 
company  of  a  broker-dealer  may 
voluntarily  be  supervised  by  the 
Commission  as  an  SIBHC.  the  rules  we 
are  proposing  today  would  create  a 
framework  for  the  Commission  to 
super\ise  SIBHCs.  These  rules  also 
would  enhance  the  Commission's 
supervision  of  the  SIBHCs  subsidiary 
broker-dealers  through  collectinn  of 
additional  information  and 
examinations  of  affiliates  of  those 
broker-dealers.  This  framework  would 
include  qualification  criteria  for  IBHCs 
that  file  notices  of  intention  to  be 
supervised  by  the  Commission,  as  well 
as  recordkeeping  and  reporting 
requirements  for  SIBHCs.  An  IBHC  that 
meets  the  criteria  set  forth  in  the 
proposed  rules  would  not  be  required  to 
become  an  SIBHC;  supervision  as  an 
SIBHC  is  voluntary.  Taken  as  a  whole, 
the  proposed  framework  would  permit 
the  Commission  to  better  monitor  the 
financial  condition,  risk  management, 
and  activities  of  a  broker-dealer's  parent 
and  affiliates  on  a  group-wide  basis.  In 
particular,  it  would  create  a  formal 
process  through  which  the  Commission 
could  access  important  information 
regarding  activities  of  a  broker-dealer's 
affiliates  that  could  impair  the  financial 
and  operational  stabilitv  of  the  broker- 
dealer  or  the  SIBHC. 

In  addition,  securities  firms  that  do 
business  in  the  European  Union  CEU") 
have  indicated  that  they  mav  need  to 
demonstrate  that  they  have  consolidated 
supervision  at  the  holding  companv 
level  that  is  "equivalent"  to  EU 
consolidated  supervision.  *  Generally, 
EU  "consolidated  supervision"  would 
take  the  form  of  a  series  of  rules, 
imposed  at  the  holding  company  level, 
regarding  firms'  internal  control's, 
capital  adequacy,  intra-group 
transactions,  and  risk  concentration. 
Without  a  demonstration  of 
"equivalent"  super\ision,  securities 
firms  located  in  the  El'  have  stated  that 
they  may  either  be  subject  to  additional 
capital  charges  or  required  to  form  a 
sub-holding  company  in  the  EU, 

Congress  addressed  these  concerns  by 
enacting  Section  17(i)  of  the  Exchange  ' 
Act.''  which  authorizes  an  IBHC  to 
voluntarily  elect  to  be  super\'ised  by  the 


Commission  as  an  SIBHC.  ^  Pursuant  to 
Section  17(i)(l)(A)  of  the  Exchange  Act. 
an  IBHC  that  is  not:  (i)  An  affiliate  of  an 
insured  bank  (with  certain  exceptions) 
or  a  savings  association:  ^  (ii)  a  foreign 
bank,  foreign  company,  foreign  bank 
branch  agency,  or  a  state-chartered 
commercial  lending  companv; '  or  (iii)  a 
foreign  bank  that  controls  anEdge  Act 
Corporation  «  mav  elect  to  become  an 
SIBHC.« 

This  regulatory-  framework  for  SIBHCs 
is  intended  to  provide  a  basis  for  non- 
U.S.  financial  regulators  to  treat  the 
Commission  as  the  principal  U.S. 
consolidated,  home-country 
supervisor  '"  for  SIBHCs  and  their 
affiliated  broker-dealers.  This  would 
minimize  duplicative  regulatory- 
burdens  on  broker-dealers  that  are 
active  in  the  EU  and  in  other 
jurisdictions  that  may  have  similar  laws. 

Under  Section  17(1)  of  the  Exchange 
Act,  the  Commission  may  adopt  rules 
regarding,  among  other  things:  (i)  The 
form  of  an  IBHCs  notice  of  intention  to 
become  an  SIBHC  and  the  information 
and  documents  to  be  included  with  that 
notice;"  and  (ii)  creation  and 
maintenance  of  records  and  reports,  and 
submission  of  those  reports  to  the 
Commission. 12  Further,  Section 
1 7(i){3)(C)  of  the  Exchange  Act 
authorizes  the  Commission  to  examine 
an  SIBHC  (including  any  affiliate)  in 
order  to  (i)  inform  the  Commission 
regarding  the  nature  of  the  operations 
and  financial  condition  of  the  SIBHC 
and  its  affiliates,  the  financial  and 
operational  risks  within  the  SIBHC  that 
may  affect  any  broker-dealer  controlled 
by  the  SIBHC.  and  the  systems  of  the 
SIBHC  and  its  affiliates  for  monitoring 
and  controlling  those  risks;  and  (ii) 
monitor  compliance  with  the  provisions 
of  Section  17(i)  of  the  Exchange  Act.' ' 
Section  17(i)(3)(C)  also  provides  that  the 
Commission  may  examine  the  SIBHC 
and  any  affiliate  to  monitor  compliance 
with  the  provisions  of  Exchange  Act 
Section  17{i),  provisions  governing 
transactions  and  relationships  between 


-Pub.  L.  106-102.  113  Stat   1338  (1999) 

3  See  "Directive  2002/87/EC  of  the  European 

Parliament  and  of  tlie  Council  of  16  December 

2002  ■■ 

^  See  H.R.  Conf  Rep.  No.  106-J34,  165  (1999). 


=  Exchange  Act  SecUon  17(i)  (15  U.S.C.  78q(i)l. 
•^Exchange  .^ct  Section  17(i)(l)(A)(i)  |15  U.S.C. 
78q(i)(l)(A)(i)l. 

"Exchange  Act  Section  17(i)(l)(A)(ii)  (State- 
chartered  commercial  lending  companies  described 
in  Section  8(a)  of  the  International  Banking  Act  of 
1978  (12  use  3106(a)l}  [15  U.S.C.  78q(i)(l)(A)(ii)). 

'Exchange  Act  Section  17(i)(l)(A)(iu)  (12  U.S.C. 
611  ("Federal  Reserve  Act"),  and  Section  25A 
thereunder  [12  U.S.C.  6111)  |15  U.S.C. 
78q(i)(l)(A)(iii)l. 

"Exchange  Act  Section  17(i)(l)(A}  (15  U.S.C. 
78q(i)(l)(A)]. 

^°  See  supra  note  4. 

"Exchange  Act  Section  17(i)(l)(B)  [15  U.S.C 
78q(i)(l)(B)I 

'  =  Exchange  Act  Section  17(i)(3)(A)  (15  U.S.C. 
78q(i)(3)(A)j. 

"  15  U.S.C.  78qli)(3)(C). 


any  broker-dealer  affiliated  with  the 
SIBHC  and  any  of  the  company's  other 
affiliates,  as  well  as  applicable 
provisions  of  the  BanJ;  Secrecy  Act  (31 
U.S.C.  53,  subchapter  IIl.i"  While 
Section  17(i)  of  the  Exchange  Act 
authorizes  the  Commission  to  inspect 
any  affiliate  of  an  SIBHC.  it  also  limits 
the  focus  and  scope  of  anv  examination 
to  the  SIBHC  and  any  affiliate  of  the 
SIBHC  that,  because  of  its  size, 
condition,  or  activities,  the  natiu-e  or 
size  of  the  transactions  between  such 
affiliate  and  any  affiliated  broker-dealer, 
or  the  centralization  of  functions  within 
the  holding  company  system,  could,  in 
the  discretion  of  the  Commission,  have 
a  materially  adverse  effect  on  the 
operational  or  financial  condition  of  the 
broker-dealer. '5 

The  rules  proposed  imder  Section 
17(i)  are  not  intended  to  dupUcate 
regulation  of  banks,  insurance 
companies,  or  futures  commission 
merchants  by  other  regulator*'  agencies. 
Section  17(i)  of  the  Exchange  Act  directs 
the  Commission  to:  (i)  Accept,  to  the 
fullest  extent  possible,  reports  that  an 
SIBHC  or  an  affiliate  thereof  may  have 
been  required  to  provide  to  another 
appropriate  regulatory  agency  or  self- 
regulaton,'  organization; '^  (ij)  use,  to  the 
fullest  extent  possible,  reports  of 
examination  made  by  the  appropriate 
regulatory  agency  or  state  insurance 
regulator;'"  and  (iii)  defer  to  the 
appropriate  regulator\'  agency  or  state 
insurance  regulator  with  regard  to 
interpretation  and  enforcement  of 
banking  or  insurance  regulations  '" 

n.  Description  of  the  Proposed  Rules 

A.  Proposed  Rule  17i-l:  Definitions 

Proposed  Rule  1 7i-l  would 
incorporate  the  definitions  set  forth  in 
Section  17(i)(5)  of  the  Exchange  Act '« 
into  the  rules  promulgated  under 
Section  17(1).  Although  these  definitions 
apply  regardless  of  whether  they  are 
incorporated  into  these  rules, 
incorporating  them  lets  individuals 
reading  the  proposed  rules  know  that 
the  terms  are  defined,  and  directs  them 
to  those  definitions.  In  addition,  the 
proposed  rule  includes  definitions  of 
the  terms  "affiliate  group"  and 
"material  affiliate,  "  which  are  used 


'■•  Exchange  Act  Section  17(iM3)(CKi)  (15  U.S.C. 
78q(!)(3)(C)(i)] 

'5  Exchange  Act  Section  17(i)(3)(C)(u)  [15  U.S.C. 
78q(i)(3)(C)(a)). 

'*  Exchange  Act  Section  17(i)(3)(B)(i)  (15  U.S.C, 
78q(i)(3)(B)(i)] 

'"Exchange  Act  Section  17(i)(3)(C)(iii)  [15  U.S.C. 
78q(i)(3)(C)(iii)). 

'"Exchange  Act  Section  17(i)(4)  [15  U.S.C. 
78q(i)(4)). 

>9 15  U.S.C.  78q(i)(5). 
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throughout  proposed  Rules  17i-l 
through  17i-8. 

Pursuant  to  the  definitions  in  the  Act, 
the  term  "investment  bank  holding 
company"  means  any  person,  other  than 
a  natural  person,  that  owns  or  controls 
one  or  more  broker-dealers  and  the 
associated  persons  of  the  investment 
bank  holding  company.-^'  The  term 
"associated  person  of  an  investment 
bank  holding  company"  means  any 
person  directlv  or  indirectly  controlling, 
controlled  bv.  or  under  common  control 
with  the  IBHC.-'  Thus,  an  IBHC 
includes  the  holding  companv  and  all 
other  entities  within  the  holding 
company  structure  that  meet  the 
"control"  test.  A    supervised 
investment  bank  holding  company"  is 
any  IBHC  that  is  supervised  by  the 
Commission  pursy^nt  to  Section  17(1)  of 
the  Exchange  Act.-'- 

Sections  17{i)(5)(C).  (D),  and  (E)  of  the 
Exchange  Act  state  that,  for  purposes  of 
Section  1 7(i)  of  the  Exchange  Act.  the 
terms  "affiliate,"'-^  "bank,"--*  "bank 
holding  company." '''  "company."  '^ 
"control  "  -""  and  "savings 
association"  ~"  have  the  same  meaning 
as  given  in  Section  2  of  the  Bank 
Holding  Companv  Act  of  1956  -'«  (the 
"Bank  Holding  C^ompany  Act"):  the 
term  "insured  bank"  has  the  same 
meaning  as  given  in  Section  3  of  the 
Federal  Deposit  Insurance  Act: '"  and 
the  term  "foreign  bank"  has  the  same 
meaning  as  given  in  Section  l(bK7)  of 
the  International  Banking  Act.^'' 

Proposed  Rule  17i-l  also  includes 
definitions  of  the  terms  "affiliate  group" 
and  "material  affiliate  "  The  term 
"affiliate  group"  is  defined  to  include 
the  SIBHC  and  every  affiliate  of  the 
SIBHC  because  we  believe  that  we 
would  need  to  obtain  information 
related  to  all  affiliates  to  provide 
effective  supervision  of  an  SIBHC.  We 
define  the  term  "material  affiliate"  to 
include  anv  member  of  the  affiliate 
group  that  i.-i  material  to  the  SIBHC 


-   Exchange  Act  Section  17(i)(5)(A)  (15  U.S.C 
78q(i)(5)(A)l 

^'Exchange  Act  Section  17(i)(5)(F)  [15  U.S.C. 
78q(il(5)(F)l. 

•^15  U.S.C.  78q(i)(5)(B). 

-'  Bank  Holding  Company  Act  Section  2(k)  [12 
U.SC  1841(k)). 

^^  Bank  Holding  Company  Act  Section  2(c)  [12 
U.S.C.  1841(c)|. 

'^  Bank  Holding  Company  Act  Section  2(a)  [12 

use.  184t(a)|. 

-'•  Bank  Holding  Company  Act  Section  2(b)  [12 
use.  1841(b)l 

-"  Bank  Holding  C:ompanv  Act  Section  2(a)(2)  e( 
seq  [12l'.SC   1841la)(2)pfspq|. 

-"  Bank  Holding  Company  Act  Section  2(i)  [12 
use.  1841(j)). 

"12  U.S.C.  1841. 

"12  U.S.C.  1813(h). 

"12  U.S.C  3101(7). 


because,  based  on  the  Commission's 
experience  in  reviewing  holding 
company  documentation,  receiving 
information  specific  to  affiliates 
material  to  a  holding  company  provides 
us  with  a  better  understanding  of  the 
holding  company,  including  how  risk  is 
managed  on  a  consolidated  level. 

We  request  comment  on  whether  the 
proposed  definitions  of  affiliate  group 
and  material  affiliate  are  appropriate, 
whether  it  would  be  helpful  to 
reproduce  the  statutory  definitions 
within  the  rules,  and  whether  any 
additional  terms  need  to  be  defined  in 
these  rules. 

B.  Proposed  Rule  1 7i-2:  Notice  of 
Intention  To  Be  Supenised  by  the 
Commission  as  an  SIBHC 

Section  17(i)(l)(B)  of  the  Exchange 
Act  states  that  in  order  to  elect  to 
become  an  SIBHC.  an  IBHC  must  file 
with  the  Commission  a  written  notice  of 
intention  to  become  supervised  by  the 
Commission  in  such  form  and 
containing  such  information  and 
documents  concerning  the  IBHC  as  the 
Commission,  by  rule,  may  prescribe  as 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  Section 
1 7  of  the  Act  (a  "Notice  of  Intention").^- 
Proposed  Rule  17i-2  would  provide  the 
method  by  which  an  IBHC  could  elect 
to  become  an  SIBHC.  In  addition, 
consistent  with  Section  17(i)(l)(B)  of  the 
Exchange  Act,  proposed  Rule  17i-2 
indicates  that  the  IBHC  will 
automatically  become  an  SIBHC  45  days 
after  the  Commission  receives  its 
completed  Notice  of  Intention  unless 
the  Commission  issues  an  order 
indicating  either  that  it  will  begin  its 
supervision  sooner  or  that  it  does  not 
believe  it  to  be  necessary  or  appropriate 
in  furtherance  of  Section  17  of  the  Act 
for  the  IBHC  to  be  so  supervised. 
Finally,  proposed  Rule  17i-2  sets  forth 
the  criteria  the  Commission  would  use 
to  make  this  determination. ^^ 

If  an  IBHC  becomes  an  SIBHC. 
supervision  of  its  affiliated  broker- 
dealer  and  related  associated  persons 
generally  would  not  be  affected,  except 
that  a  broker-dealer  affiliated  with  an 
SIBHC  would  be  exempted  from  the 
requirements  of  Rules  17h-lT  and  17h- 
2T. 

1.  Election  Criteria 

Section  17{i)(l){A)  of  the  E.xchange 
Act  sets  forth  certain  limitations  on 
whether  an  IBHC  is  eligible  to  become 
an  SIBHC. ^-i  Specifically,  an  IBHC  that 


is  not  (i)  an  affiliate  of  an  insured  bank 
(with  certain  exceptions)  or  a  savings 
association;  *''  (ii)  a  foreign  bank,  foreign 
company,  or  a  company  that  is 
described  in  section  8(a)  of  the 
International  Banking  Act  of  1978;  ""'  or 
(iii)  a  foreign  bank  that  controls,  directly 
or  indirectly,  a  corporation  chartered 
under  section  25A  of  the  Federal 
Reserve  Act  *'  would  be  eligible  to  file 
a  Notice  of  Intention.  Paragraph  (a)  of 
proposed  Rule  17i-2  would  incorporate 
these  statutory  exclusions. 

2.  Notice  of  Intention  To  Become  an 
SIBHC 

Proposed  Rule  17i-2(b)  would  require 
that  an  IBHC  that  elects  to  become  an 
SIBHC  file  a  written  Notice  of  Intention 
with  the  Commission  that  includes  (i)  a 
request  to  become  an  SIBHC;  (ii)  a 
statement  certifying  that  it  Is  not 
affiliated  with  an  entity  listed  in  Section 
17(i)(l)(A]  of  the  Exchange  Act:  '«  (iii) 
documentation  demonstrating  that  it 
owns  or  controls  at  least  one  broker- 
dealer  that  maintains  a  substantial 
presence  in  the  securities  business  as 
evidenced  either  by  its  holding  tentative 
net  capital  of  SlOO  million  or  more  or 
otherwise;  and  (iv)  other  supplemental 
documents  described  below. 

To  assist  the  Commission  in 
evaluating  the  IBHC's  activities, 
financial  condition,  risk  management 
control  systems,  and  the  relationships 
among  its  associated  persons  in  order  to 
determine  whether  Commission 
supervision  of  the  IBHC  is  necessarv 
and  appropriate  in  furtherance  of  the 
purposes  of  Section  17  of  the  E.xchange 
Act.  an  IBHC  also  would  be  required  to 
file  the  following  supplemental 
documents  with  its  Notice  of  Intention 
pursuant  to  proposed  Rule  17i-2: 

•  A  narrative  describing  the  business 
and  organization  of  the  IBHC; 

•  An  alphabetical  list  of  the  members 
of  the  affiliate  group,  a  designation  of 
those  affiliates  it  considers  to  be 
"material  affiliates"  and  the  financial 
regulator(s).  if  any.  with  which  the 
affiliate  is  registered: 

•  An  organizational  chart  identifying 
the  IBHC  and  its  material  affiliates; 

•  Consolidated  and  consolidating 
financial  statements: 

•  Certain  sample  calculations  of 
allowable  capital  and  allowances  for 
market,  credit,  and  operational  risk  or 


3» Exchange  Act  Section  17(i)(l)(B)  [15  U.S.C. 
78q(i)(l)(B)). 

"Id. 

"Excharige  Act  Section  17(i)(l)(A)  [15  U.S.C. 
78q(i)(l)(Af 


I'i Exchange  Act  Section  17(i)(l)(A)(i)  [15  U.S.C. 
78q(i)(l)(A)(i)i. 

s«  Exchange  Act  Section  17(U(l)(A)(ii)  |15  U.S.C. 
78q(i)(l)(A)(ii)l 

3"  See  Exchange  Act  Section  17(i)(l)(A)(iii) 
(Federal  Reserve  .^ct  §  25A  (12  USC  611])  [15 
U.S.C  78q(i)(l)(A)(in)l. 

38  15U,S.C.  78q(i)(l)(A). 
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alternative  capital  assessments  made  in 
accordance  with  proposed  Rule  17i-7; 

•  A  list  of  the  positions  held  by  the 
affiliate  group  in  its  proprietary 
accounts  and  the  methods  the  IBHC 
intends  to  use  for  computing  allowances 
for  market  risk  and  credit  risk  on  those 
positions; 

•  A  detailed  description  of  the 
mathematical  models  the  IBHC  intends 
to  use  to  calculate  market  and  credit 
risk; 

•  A  description  of  how  the  IBHC 
proposes  to  calculate  current  exposure; 

•  A  description  of  how  the  IBHC 
proposes  to  determine  credit  risk 
weights; 

•  A  description  of  the  method  the 
IBHC  proposes  to  use  to  calculate  its 
allowance  for  operational  risk; 

•  A  description  of  the  internal  risk 
management  control  system  established 
by  the  IBHC  to  manage  the  risks  of  the 
affiliate  group  and  how  that  system 
satisfies  the  requirements  of  proposed 
Rule  17i-4; 

•  Sample  risk  reports  that  the  holding 
company  provides  to  the  persons 
responsible  for  managing  the  risks  of  the 
affiliate  group:  and 

•  An  undertaking  providing  that  the 
SIBHC  will  cooperate  with  the 
Commission  as  necessarv  if  the 
disclosure  of  any  information  with 
regard  to  Rules  i7i-l  through  17i-8 
would  be  prohibited  bv  law  or 
otherwise  and  that  the  SIBHC  will 
obtain,  for  any  non-U. S.  affiliate, 
consent  to  the  jurisdiction  of  the 
Commission  and  an  agreement  to 
maintain  a  US.  registered  agent. 

Because  each  firm  manages  its 
internal  risks  differenUy.  the 
Commission,  in  its  review  of  the  Notice 
of  Intention,  would  use  the  information 
and  documents  provided  with  the 
Notice  of  Intention  to  assess  each  firm's 
business,  financial  condition,  and 
internal  risk  management  control 
systems.  We  have  successfully  used 
similar  information  in  the  past  to 
evaluate  and  monitor  risks  to  broker- 
dealers  In  addition  to  the  mformation 
and  documentation  described  in  the 
proposed  rules,  the  IBHC  would  be 
required  to  furnish  such  other 
information  and  documents,  including 
documents  relating  to  its  financial 
position,  internal  controls,  and 
mathematical  models,  as  the 
Commission  may  request  to  complete  its 
review  of  the  Notice  of  Intention.  A 
Notice  of  Intention  would  not  be 
complete  until  the  IBHC  has  provided  to 
the  Commission  all  the  information  and 
documentation  specified  in  the  Rule 
and  requested  by  the  Commission. 

Further,  depending  on  the 
relationship  or  the  geographic  location 
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of  the  SIBHC  and  its  affdiates,  the 
Commission  could  require  that  an 
SIBHC  obtain  additional  agreements 
that  may  be  necessary  for  the 
Commission  to  adequately  assess  any 
risks  that  affiliate  may  pose  to  the 
SIBHC  and  its  subsidiary  broker-dealers. 
For  example,  the  Commission  may  have 
a  greater  concern  regarding  access  to 
information  if  a  broker-dealer's  affiliate 
operates  in  a  jurisdiction  that  limits  the 
exchange  of  information  through  bank 
secrecy  laws  or  other  impediments. 
Paragraph  fb)(xiv)  of  proposed  Rule  17i- 
2  would  address  this  issue  by  requiring 
that  an  SIBHC  provide  the  Commission 
with  an  undertaking  indicating  that  it 
agrees  to  cooperate  with  the 
Commission  as  needed,  including  by 
describing  any  secrecy  laws  or  other 
impediments  that  could  restrict  the 
ability  of  the  SIBHC  to  provide 
information  on  the  operations  or 
activities  of  the  SIBHC.  If  any  material 
impediments  exist,  we  would  require 
the  SIBHC  to  describe  the  manner  in 
which  it  proposes  to  provide  the 
Commission  with  adequate  assurances 
of  access  to  information. 

Pursuant  to  paragraph  (c)  of  proposed 
Rule  17i-2.  IBHCs  and  SIBHCs  would 
have  a  continuing  requirement  to  amend 
their  Notices  of  Intention.  If  any  of  the 
information  or  documentation  filed  with 
the  Commission  as  part  of  the  Notice  of 
Intention  is  found  to  be  or  becomes 
inaccurate  prior  to  a  Commission 
determination,  the  IBHC  would  be 
required  to  notif\-  the  Commission  and 
provide  the  Commission  with  a 
description  of  the  circumstances  in 
which  the  information  or 
documentation  was  found  to  be  or 
became  inaccurate  along  with  updated, 
accurate  information  and  documents. 
Whereas  after  a  Commission 
determination,  if  an  SIBHC  materially 
changes  a  mathematical  model  or  other 
method  used  to  compute  allowable 
capital  or  allowance  for  market,  credit. 
or  operational  risk,  or  its  internal  risk 
management  control  systems  as 
described  in  its  Notice  of  Intention, 
prior  to  making  the  changes  the  SIBHC 
would  be  required  to  file  an  amended 
Notice  of  Intention  describing  the 
changes. 

We  request  comment  as  to  whether 
the  information  and  documents  required 
to  be  included  in  the  .Notice  of  Intention 
pursuant  to  paragraph  (h)  of  proposed 
Rule  17i-2  are  appropriate,  or  whether 
the  Commission  should  receive  other 
financial,  operational,  or  other  tvpes  of 
information.  If  so,  please  indicate  what 
additional  information  or 
documentation  the  Commission  should 
require,  and  how  the  additional 
information  and  documents  may  assist 


the  Commission  in  evaluating  the 
financial  and  operational  position  of  an 
IBHC. 

3.  Process  for  Review  of  Notice  of 
Intention 

Pursuant  to  paragraph  (d)(2)  of 
proposed  Rule  17i-2,  an  IBHC  would 
become  an  SIBHC  subject  to 
Commission  super\ision  pursuant  to 
Section  1 7(i)  of  the  Exchange  Act  45 
calendar  days  after  the  Commission 
receives  a  completed  Notice  of 
Intention, 3''  unless  the  Commission 
issues  an  order  determining  either  that 
(i)  the  Commission  will  begin  to 
supervise  the  IBHC  as  an  SIBHC  prior  to 
45  calendar  days  after  the  Commission 
received  the  completed  Notice  of 
Intention  to  become  supervised;  or  (ii) 
the  Commission  will  not  supervise  the 
IBHC  because  supervision  of  the  entity 
as  an  SIBHC  is  not  necessar\'  or 
appropriate  in  furtherance  of  the 
purposes  of  Section  1 7  of  the  Exchange 
Act.« 

The  Commission  mav  begin 
super\'ising  the  IBHC  as  an  SIBHC 
"[ujnless  the  Commission  finds  that 
such  supervision  is  not  necessan,'  or 
appropriate  in  furtherance  of  the 
purposes"  of  Section  17.-»i  The  purposes 
of  Section  17  are  quite  broad.  Section  17 
generally  permits  the  Commission  to 
earn,'  out  its  regulator}-  oversight 
responsibilities  regarding  broker-dealers 
by  establishing  rules  related  to 
recordkeeping,  reporting,  and 
examination.  In  addition.  Section  17fh) 
provides  the  Commission  authority  to 
require  that  a  broker-dealer  obtain 
information  and  make  and  keep  such 
records  and  reports  regarding  the 
broker-dealer's  affiliates  and  the 
financial  and  securities  activities, 
capital  and  funding  of  certain  of  those 
affiliates  ^2  as  the  Commission 
prescribes  to  assess  the  financial  and 
operational  risks  to  a  broker-dealer  from 
those  affiliates. 

We  beUeve  that,  consistent  with  the 
purposes  of  Section  17,  the 
Cormnission's  supervision  of  an  IBHC  as 
an  SIBHC  may  be  necessary  and 
appropriate  only  when  the  IBHC  is 
affiliated  with  a  broker-dealer  that  has  a 


"'  Pursuant  to  paragraph  (d)(1)  of  proposed  Rule 
l''i-2,  a  Notice  of  Intention  to  be  supervised  by  the 
C:J3mniission  as  an  SIBHC  would  not  be  complete 
until  the  IBHC  had  filed  all  the  documentation  and 
information  required  pursuant  to  paragraphs  (a) 
through  (c)  of  that  proposed  Rule  with  the 
Commission. 

« Exchange  Act  §  17(i)(l)(B)  Il5  U.S.C. 
78q(i)(l)(B)l. 

*' 15  U.S.C.  17(i)(l)(B). 

"  Those  affiliates  would  include  affiliates  whose 
business  activities  are  reasonably  likely  to  have  a 
"material  impact"  on  the  financial  or  operaUonal 
condition  of  the  broker -dealer 
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"substantial  presence"  in  the  securities 
business. ■•  *  Supervision  of  an  SIBHC 
that  owns  or  controls  a  broker-dealer 
with  a  substantial  presence  in  the 
securities  business  would  permit  the 
Commission  to  be  better  informed 
regarding  the  financial  and  operational 
conditions  of  broker-dealers  and  their 
holding  companies  whose  failure  could 
have  a  materially  adverse  impact  on 
other  securities  market  participants, 
thus  reducing  systemic  risk  and 
furthering  the  purposes  of  Section  17. 
Evidence  that  an  IBHC  owns  or  controls 
a  broker-dealer  that  maintains  SlOO 
million  in  tentative  net  capital  would  be 
sufficient  to  demonstrate  a  substantial 
presence  in  the  securities  business. 

Paragraph  (d){l)  of  proposed  Rule 
17i-2  states  that  all  Notices  of  Intention, 
amendments,  and  other  documentation 
and  inforfnation  filed  pursuant  to 
proposed  Rule  17i-2  will  be  accorded 
confidential  treatment.  We  believe  it  is 
important  to  accord  confidential 
treatment  to  the  information  and 
documents  an  SIBHC  would  be  required 
provide  to  the  Commission  as  part  of  its 
Notice  of  Intention  because  the 
information  and  documents  would 
generally  be  highly  sensitive,  non- 
public business  information. 

The  Commission  seeks  comment  on 
the  requirement  that  an  SIBHC  own  or 
control  a  broker-dealer  that  has  a 
substantial  presence  in  the  securities 
business.  In  addition,  we  request 
comment  as  to  whether  maintenance  by 
a  broker-dealer  of  a  specified  dollar 
amount  of  tentative  net  capital  (e.g.. 
$100  million)  is  an  appropriate  method 
to  demonstrate  whether  a  broker-dealer 
has  a  substantial  presence  in  the 
securities  business.  If  so,  is  SlOO  million 
in  tentative  net  capital  appropriate,  or 
should  the  dollar  amount  be  higher  or 
lower? 

C.  Proposed  Rule  17i-3:  Withdrawal 
From  Supen-ision  as  an  SIBHC 

Proposed  Rule  17i-3  would  permit  an 
SIBHC  to  withdraw  from  Commission 
supervision  by  filing  a  notice  of 
withdrawal  with  the  Commission. 
Pursuant  to  the  proposed  Rule,  a  notice 
of  withdrawal  from  supervision  would 
take  effect  one  year  after  it  is  filed  with 
the  Commission  (or  a  shorter  or  longer 
period  that  the  Commission  deems 
necessary  or  appropriate  to  ensure 
effective  supervision  of  the  material 
risks  to  the  SIBHC  and  any  affiliated 
broker-dealer  or  to  prevent  evasion  of 
the  purposes  of  Section  1 7  of  the 
Exchange  Act).'»-'  The  proposed  Rule 


*'  As  se;  forth  in  paragraph  (d)(2)(iKBl  of 
proposed  Rule  17i-2 
■*■•  See  paragraph  (b)  of  proposed  Rule  17i-3. 


would  also  require  that  an  SIBHC 
include  in  its  notice  of  Vi^ithdrawal  a 
statement  that  it  is  in  compliance  with 
proposed  Rule  17i-2{c)  regarding 
amendments  to  its  Notice  of  Intention  to 
help  to  assure  that  the  Commission  has 
updated  information  when  considering 
the  SIBHC's  withdrawal  request. 

Paragraph  (c)  of  proposed  Rule  17i-3 
states  that  the  Commission  may 
discontinue  supervising  an  SIBHC  if  the 
Commission  finds  that  the  SIBHC  no 
longer  exists  or  is  no  longer  an  IBHC.  or 
that  continued  supervision  of  the  SIBHC 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  Section 
17.  Among  other  things,  if  an  SIBHC 
makes  a  material  amendment  to  a 
mathematical  model,  its  internal  risk 
management  control  systems,  or  its 
corporate  structure  as  described  in  its 
Notice  of  Intention  (and  as  modified 
from  time  to  time),  the  Commission 
would  review  whether  the  change 
would  cause  continued  supervision  of 
the  SIBHC  to  no  longer  be  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  Section  1 7  of  the  Act. 

In  order  to  determine  whether 
continued  supervision  of  an  SIBHC  is 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Section  1 7  of  the  Act , 
the  Commission  would  consider  the 
same  criteria  it  initially  considered  to 
determine  whether  an  IBHC  will  be 
supervised  by  the  Commission  as  an 
SIBHC. 

We  request  comment  on  all  aspects  of 
the  withdrawal  provisions  included  in 
proposed  Rule  17i-3.  Specifically,  we 
request  comment  on  whether  the 
information  the  Commission  intends  to 
use  to  determine  whether  continued 
supervision  of  an  SIBHC  is  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  Section  1 7  of  the  Act  is 
appropriate,  and  whether  the 
Commission  should  consider  any 
additional  factors.  In  addition,  we 
request  comment  as  to  whether  the  time 
frames  for  withdrawal  included  in  the 
proposed  Rule  are  appropriate,  or 
whether  they  should  be  longer  or 
shorter.  If  the  time  periods  should  be 
longer  or  shorter,  under  what 
circumstances? 

D.  Proposed  Rule  1 7i-4:  Internal  Risk 
Management  Control  System 
Requirements  for  SIBHCs 

Participants  in  the  securities  markets 
are  exposed  to  various  risks,  including 


(ij  market  risk;''^  (ii)  credit  risk;'*^  (iii) 
operational  risk;  ^^  (iv)  funding  risk ;''" 
and  (v)  legal  risk.'*^  Large  broker-dealers 
and  IBHCs  generally  are  more  exposed 
to  high  levels  of  these  types  of  risk  due, 
in  part,  to  their  intricate  corporate 
structures,  the  complexity  of  business 
activities  in  which  they  engage,  and  the 
diverse  range  of  financial  instruments 
they  trade.  Due  to  the  level  of  risk 
exposures  created  by  these  types  of 
business  activities  and  products,  it  is 
important  for  firms  to  implement  robust 
risk  management  control  systems.  A 
firm  that  has  adopted  and  follows 
appropriate  risk  management  controls 
reduces  its  risk  of  significant  loss. 
which  also  reduces  the  risk  that  those 
losses  will  be  spread  to  other  market 
participants  or  throughout  the  financial 
markets  as  a  whole.'" 

The  specific  elements  of  a  risk 
management  control  system  will  vary 
depending  on  the  size,  complexity,  and 
organization  of  a  firm.  Accordingly,  the 
design  and  implementation  of  a  system 
of  internal  controls  for  a  particular  firm 
or  affiliate  group  may  differ  from  other 
firms.  An  individual  firm  must  have  the 
flexibility  to  implement  specific  policies 
and  procedures  unique  to  its 
circumstances.  However,  as  we  have 
found  before,  well-developed  risk 
management  systems  generally  share 
certain  core  principles  such  as 
establishing  clear  responsibilities  at 
each  level  of  management,  separation  of 
certain  key  responsibilities,  and 
effective  monitoring  and  reporting. 

Proposed  Rule  17i— 4  would  require  an 
SIBHC  to  establish,  document  and 
maintain  a  system  of  internal  risk 
Management  controls  to  assist  it  in 


■•^  Market  risk  involves  the  risk  that  prices  or  rbtes 
mil  adversely  change  due  to  economic  forces.  Such 
risks  include  adverse  effects  of  movements  in 
equity  and  interest  rate  markets,  currencv  exchange 
rates,  and  commodity  prices.  Market  risk  can  also 
include  the  risks  associated  with  the  cost  of 
borrowing  securities,  dividend  risk,  and  correlation 
risk. 

■*»  Credit  risk  comprises  risk  of  loss  resulting  from 
counterparty  default  on  loans,  swaps,  options,  and 
during  settlement 

^"Operational  risk  encompasses  the  risk  of  loss 
due  to  the  breakdown  of  controls  within  the  firm 
including,  but  not  limited  to.  unidentified  limit 
excesses,  unauthorized  trading,  fraud  in  trading  or 
in  back  office  functions,  inexperienced  personnel, 
and  unstable  and  easily  accessed  computer  systems. 

""Funding  risk  includes  the  risk  that  a  firm  will 
not  he  able  to  raise  sufficient  cash  to  meet  all  its 
obligations  that  are  due,  which  may  occur  even  if 
the  firm  has  positive  net  worth  if  some  assets  are    - 
not  readily  marketable 

■"*  Legal  r.sk  arises  from  possible  risk  of  loss  due 
to  an  unenforceable  contract  or  an  ultra  vires  act  of 
a  counterparty 

'"This  is  commonly  referred  to  as  systemic  risk. 
Systemic  risk  includes  the  risk  that  the  failure  of 
one  firm  or  within  one  market  segment  would 
trigger  failures  in  other  market  segments  or 
throughout  the  financial  markets  as  a  whole. 
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managing  the  risks  associated  with  its 
business  activities,  including  market, 
credit,  operational,  funding,  and  legal 
risks. 

Proposed  Rule  1 7i-4  would  require  an 
SIBHC  to  comply  with  present  Exchange 
Act  Rule  15c3-4  as  though  it  were  a 
broker-dealer. '1  Currently.  Rule  15c3-4 
applies  to  over-the-counter  derivatives 
dealers  "■-  ( -OTC  derivatives  dealers"). 
Based  on  the  Commission's  experience 
with  OTC  derivatives  dealers,  we 
believe  this  rule  would  require  an 
SIBHC  to  develop  strong  internal 
controls  that  would  reduce  risk  at  the 
SIBHC  and  would  require  an  SIBHC  to 
adequately  document  those  controls  so 
the  controls  can  be  examined. 

Paragraph  (b)  of  proposed  Rule  17i-4 
would  require  that  an  SIBHC  establish, 
document,  and  maintain  procedures  for 
the  detection  and  prevention  of  money 
laundering  and  terrorist  financing  as 
part  of  its  internal  risk  management 
control  system.  These  procedures 
should  include  appropriate  safeguards 
at  the  holding  company  level  to  prevent 
money  laundering  through  affiliates.'^-' 
This  proposed  requirement  would  allow 
us  to  adequately  inspect  members  of  the 
affiliate  group  as  required  bv  the 
statute. '■*  We  request  comment  on  all 
aspects  of  the  internal  risk  management 
control  system  requirements  included  in 
proposed  Rule  17i-4.  We  also  request 
comment  on  whether  Rule  17i-4  should 
incorporate  Rule  15c3-4  or  should  be 
fashioned  as  a  stand-alone  rule.  In 
addition,  we  request  comment  as  to 
whether  any  aspect  of  Rule  15c3-4 
could  be  better  tailored  to  reflect  unique 
aspects  of  group  risk  management 
practices  (as  opposed  to  internal  firm 
risk  management  practices). 

Finally,  we  request  comment  on 
whether  Rule  15c3-4  should  be 
amended  to  require  that  results  of  the 
periodic  reviews  of  the  internal  risk 
management  control  system  conducted 
by  an  internal  auditor  and  annual 


■'  In  a  separate  release,  we  also  proposed  rules 
and  rule  amendments  that  would,  among  other 
things,  establish  optional  alternative  net  capital 
requirements  for  certain  broker-dealers.  See 
Exchange  Act  Release  No.  48690  (October  24.  2003). 
In  connection  with  that  proposal,  we  proposed 
amendments  to  Rule  1.5c3-4  that  would  apply  to  a 
broker  or  dealer  that  elects  to  compute  its  net 
capital  under  proposed  Appendix  E  of  Rule  15c3- 
1, 

■'  See  Exchange  Act  Release  No.  40594  (Oct  23. 
1998).  63  FR  59362  (Nov  3.  1998). 

"''This  parallels  requirements  in  the  New  Basel 
Capital  Accord  [See  infru.  note  67).  See  also 
Financial  Action  Task  Force  on  Money  Laundering 
("FATF")  Recommendation  22  and  see  generally 
the  FATF's  Special  Recommendations  on  Terrorist 
Financing.  (The  F.CTFs  documents  can  be  found  at 
wmy.FATF-GAFI.org). 

'■■' See  generally.  Exchange  Act  §  17(i)(3)(C)(i)(r) 
lis  U.S.C.  78q(i)(3)(a(i)(I)|. 


reviews  of  the  internal  risk  management 
control  system  conducted  by  an 
accountant  should  be  reported  in 
writing  to  the  SIBHC's  Board  of 
Directors.  In  addition,  we  request 
comment  on  whether  results  of  these 
periodic  reviews  should  be  reported  in 
writing  to  the  Commission. 

E.  Proposed  Rule  1 7i-5:  Record 
Creation,  Maintenance,  and  Access 
Requirements  for  SIBHCs 

Pursuant  to  Section  17(i)(3)(A)  of  the 
Exchange  Act.  an  SIBHC  would  be 
required  to  make  and  keep  records, 
furnish  copies  thereof,  and  make  such 
reports  as  the  Commission  mav  require 
by  rule.55  Proposed  Rule  17i-5  would 
require  that  an  SIBHC  make  and  keep 
current  certain  records  relating  to  its 
business.  In  addition,  it  would  require 
that  an  SIBHC  preserve  those  and  other 
records  for  certain  prescribed  time 
periods.  The  purpose  of  this  rule  is  to 
require  an  SIBHC  to  create  and  maintain 
records  that  would  allow  the 
Commission  to  remain  informed  as  to 
the  SIBHC's  activities,  financial 
condition,  policies,  systems  for 
monitoring  and  controlling  financial 
and  operational  risks,  and  transaction 
among  members  of  the  affiliate  group,  as 
well  as  determine  whether  the  SIBHC  is 
in  compliance  with  the  Exchange  Act 
and  rules  to  which  it  is  subject. 

1 .  Record  Creation 

Paragraph  (a)  of  proposed  Rule  17i-5 
would  require  that  the  SIBHC  make  and 
keep  current  (i)  a  record  reflecting  the 
results  of  quarterly  stress  testing  of  the 
affiliate  group's  funding  and  liquidity 
with  respect  to  certain  specified  events: 
(ii)  a  record  of  the  SIBHC's  contingency 
plans  to  respond  to  certain  specified 
events  affecting  the  affiliate  group's 
funding  and  liquidity:  and  (iii)  a  record 
of  the  basis  for  credit  risk  weights  for 
each  counterparty. 

The  specified  events  concerning 
which  an  SIBHC  would  need  to  conduct 
stress  tests  and  create  a  contingency 
plan  would  include,  (i)  a  credit  rating 
downgrade  of  the  SIBHC:  (ii)  an 
inability  of  the  SIBHC  to  access  capital 
markets  for  short-term  funding:  (iii)  an 
inability  of  the  SIBHC  to  move  liquid 
assets  across  international  borders  when 
(i)  or  (ii)  occur:  or  (iv)  an  inability  of  the 
SIBHC  to  access  credit  or  assets  held  at 
a  particular  institution  when  (i)  or  (ii) 
occur.  These  events  are  intended  to 
identif\'  possible  liquidity  and  funding 
stress  scenarios  that  would  impose 
significant  financial  distress  on  the 
SIBHC.  The  Commission  believes  that 
records  of  the  SIBHC's  contingency 


plans  to  respond  to  those  events  wuuio 
provide  the  Commission  with  important 
information  during  an  examination  that 
would  be  necessary  to  adequatelv  assess 
the  SIBHC's  financial  condition  and 
financial  and  operational  risks. 

We  request  comment  as  to  whether 
there  are  any  other  records  that  an 
SIBHC  should  be  required  to  create.  We 
also  request  comment  as  to  whether  it 
would  be  appropriate  to  expand  the  list 
of  specified  events  described  above. 

2.  Record  Maintenance 

Pursuant  to  paragraph  (b)  of  proposed 
Rule  17i-5,  the  SIBHC  would  be 
required  to  preserve  (i)  the  records 
required  to  be  created  pursuant  to  17i- 
5(a):  (ii)  all  Notices  of  Intention, 
amendments  thereto,  and  other 
documentation  and  information  filed 
with  the  Commission  in  accordance 
with  proposed  Rule  17i-2  and  any 
responses  thereto:  (iii)  reports  and 
notices  filed  with  the  Commission  in 
accordance  with  proposed  Rules  17i-6 
and  17i-8;  and  (iv)  records  documenting 
the  internal  risk  management  control 
system  established  in  accordance  with 
proposed  Rule  1 7i-4  to  manage  the  risks 
of  the  affiliate  group. 

Proposed  Rule  17i-5  would  require 
that  an  SIBHC  maintain  the  specified 
records  for  a  period  of  three  years  in  an 
easily  accessible  place.  Exchange  Act 
Rule  17a-4  presently  requires  that 
broker-dealers  maintain  certain  records 
for  this  time  period,  and  we  believe  this 
time  period  is  sufficient  with  relation  to 
the  records  required  pursuant  to 
proposed  Rule  17i-5  to  allow  elfective 
examinations  of  SIBHCs.  The  proposed 
Rule  would  allow  an  SIBHC  to  maintain 
these  records  in  any  manner  permitted 
pursuant  to  Rule  17a-^(f)."><> 

Paragraph  (c)  of  proposed  Rule  17i-5 
would  allow  an  SIBHC  to  maintain  the 
records  required  under  the  rule  either  at 
the  SIBHC.  at  an  affiliate,  or  at  a  records 
storage  facility,  provided  that  the 
records  are  located  within  the 
boundaries  of  the  United  States.  If  these 
records  are  maintained  by  an  entity 
other  than  the  SIBHC.  the  SIBHC  would 
be  required  to  file  a  written  undertaking 
from  the  entity  with  the  Commission. 
This  is  intended  to  allow  the  SIBHC  the 
flexibility  to  maintain'  records,  while 
permitting  the  Commission  to  obtain 
those  records. 

Proposed  Rule  17i-5  would  not 
require  an  SIBHC  to  maintain  its 
required  records  in  a  prescribed 
standard  form.  To  reduce  the 
recordkeeping-burden  on  SIBHCs. 
proposed  Rule  17i-5  would  instead 
allow  the  SIBHC  to  meet  its 


■See  supra,  note  12. 
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recordkeeping  requirements  through 
records  created  for  its  i)\vn  use  so  long 
as  those  records  uichide  the  information 
required  in  the  proposed  rules. 

We  request  comment  on  the  record 
maintenance  provisions  of  paragraph  (b) 
tn  proposed  Rulf  17a-5.  Specificallv, 
are  there  other  records  that  an  SIBHC 
should  preserve  in  order  to  provide  the 
Commission  with  adequate  information 
in  reviewing  the  SIBHC's  financial  or 
operational  condition  or  compliance 
with  applicable  rules?  In  addition,  we 
request  comment  as  to  what  reports  an 
SIBHC  should  maintain  with  respect  to 
its  affiliates  that  may  be  regulated  by 
another  financial  regulator  (for  each 
such  report,  please  delineate  the 
information  contained  in  that  report,  as 
well  as  any  information  an  SIBHC 
would  be  required  to  maintain  pursuant 
to  proposed  Rule  17i-6  that  may  not  be 
included  in  that  report!. 

3.  Access  to  Records 

The  Commission  has  authority  to 
examine  an  SIBHC  and  its  affdiates 
pursuant  to  Section  17(i)(3)(C)  of  the 
Exchange  Act.'"  However,  the  Act  limits 
the  focus  and  scope  of  such 
examinations.  The  statutory  provisions 
also  require  that  the  Commission  use.  to 
the  fullest  extent  possible,  examination 
reports  regarding  an  examination  of  the 
SIBHC  or  certain  regulated  affdiates 
made  by  an  appropriate  regulator.'^" 

Paragraph  (d)  of^ proposed  Rule  17i-5 
would  specify  that  all  information 
obtained  by  the  Commission  pursuant  to 
this  section  from  the  SIBHC  will  be 
accorded  confidential  treatment 
pursuant  to  Section  24(b)  of  the 
Exchange  Act.  Section  17(j)  of  the 
Exchange  Act  '■''  also  provides  for 
confidentiality  of  SIBHC  documents.  We 
believe  it  is  important  to  accord 
confidential  treatment  to  these 
documents  because  the  information  an 
SIBHC  would  be  required  to  create, 
maintain,  and  grant  the  Commission 
access  to  pursuant  to  the  proposed 
Rules  would  generally  be  highly 
sensitive,  non-public  business 
information. 

We  believe  the  requirements  set  forth 
in  proposed  Rule  17i-5  are  necessary  to 
keep  the  Commission  informed  as  to  the 
SIBHC's  activities,  financial  condition, 
policies,  systems  for  monitoring  and 
controlling  financial  and  operational 
risks,  transactions  and  relationships 
between  any  broker  or  dealer  affiliate  of 
the  SIBHC.  and  the  extent  to  which  the 
SIBHC  has  complied  with  the 
provisions  of  the  Act  and  the 


■ISU.S.C.  78qri)(3)(C). 
■•"See supra,  nute  17. 
"15U.S.C.  78q(j). 


regulations  prescribed  and  orders  issued 
under  the  Act. 

We  request  comment  as  to  whether 
the  Commission  should  accord 
confidential  treatment  to  the  documents 
an  SIBHC  is  required  to  create, 
maintain,  and  grant  the  Commission 
access  to  pursuant  to  proposed  Rule 
17i-5. 

F.  Proposed  Rule  1 7i-6:  Reporting 
Requirements  for  SIBHCs 

Proposed  Rule  17i-6  would  require  an 
SIBHC  to  file  certain  monthly  and 
quarterly  reports  with  the  Commission, 
as  well  as  an  annual  audit  report.  These 
reporting  requirements  are  designed  to 
inform  the  Commission  about  the  » 

activities  of  the  SIBHC.  as  well  as  the 
financial  condition,  policies,  systems  for 
monitoring  and  controlling  financial 
and  operattional  risks,  and  transactions 
and  relationships  involving  the  affiliate 
group.  In  addition,  these  requirements 
are  designed  to  keep  the  Commission 
informed  of  the  extent  to  which  the 
SIBHC  or  its  affiliates  have  complied 
with  the  provisions  of  the  Exchange  Act. 
and  regulations  prescribed  and  orders 
issued  under  the  Exchange  Act. 

1.  MonthK  Reports 

Paragraph  (a)  of  proposed  Rule  17i-6 
would  require  that  the  SIBHC  file  a 
monthly  tisk  report  with  the 
Commission,  within  17  business  days 
after  the  and  of  each  month  that  is  not 
also  the  end  of  a  quarter.  This  report 
would  include  consolidated  financial 
statements  for  the  affiliate  group, 
computations  of  consolidated  allowable 
capital  and  allowances  for  market, 
credit,  and  operational  risk,  a  graph 
reflecting  daily  intra-month  Value  at 
Risk  ("VaR")  for  each  business  line, 
consolidated  credit  risk  information,  a 
summary  report  of  the  SIBHC's 
exposures  on  a  consolidated  basis  for 
each  of  the  top  ten  countiies  to  which 
it  is  exposed,  and  certain  regular  risk 
reports  the  SIBHC  generally  provides  to 
the  persons  responsible  for  managing 
risk  for  the  affiliate  group.  These  reports 
would  be  due  within  the  same  time 
frames  as  the  monthly  FOCUS  reports 
broker-dealers  are  required  to  file 
pursuant  to  Rule  17a-5(a).  These  reports 
would  allow  the  Commission  to  review 
and  monitor  the  risk  profile  for  the 
affiliate  group.  Further,  they  would  alert 
the  Commission  to  any  deterioration  in 
the  affiliate  group's'financial  or 
operational  position  and  risk  profile. 
Broker-dealers  currently  are  required  to 
file  detailed  financial  information, 
which  is  used  by  the  Commission  and 
the  broker-dealer's  designated 


examining  authority'*"  to  evaluate  the 
broker-dealer's  financial  and  operational 
condition. 

We  request  comment  on  the  timing  of 
the  monthly  reporting  requirements. 
Further,  we  request  comment  on 
whether  any  additional  information 
should  be  included  in  the  monthly 
reports  to  be  filed  with  the  Commission. 
We  also  request  comment  on  whether 
the  monthly  reporting  requirement 
should  be  modified  for  an  SIBHC  (or  a 
member  of  the  affiliate  group)  required 
to  file  information,  documents,  and 
reports  pursuant  to  §§  13(a)  or  15(d)  of 
the  Exchange  Act  and.  if  so,  how  and 
why  they  should  be  modified. 

2.  Quarterly  Reports 

Paragraph  (a)(2)  of  proposed  Rule  17i- 
6  would  require  that  an  SIBHC  file  a 
quarterly  risk  report  with  the 
Comrnission  within  35  calendar  days 
after  the  end  of  each  (juarter.  This  report 
would  include,  in  addition  to  all  the 
information  required  to  be  filed  on  a 
monthly  basis,  (i)  consolidating 
financial  statements  (that  break  out  data 
regarding  each  material  affiliate  into 
separate  columns);  (ii)  the  results  of 
backtesting  of  each  of  the  models  used 
to  compute  allowable  capital  and 
allowances  for  market  and  credit  risk; 
(iii)  a  description  of  all  material  pending 
legal  or  arbitration  proceedings 
involving  any  member  of  the  affiliate 
group  that  are  required  to  be  disclosed 
under  generally  accepted  accounting 
principles:  and  (iv)  the  aggregate  debt 
scheduled  to  mature  within  twelve 
months  from  the  most  recent  quarter  by 
each  affiliate  that  is  a  broker-dealer  and 
any  other  material  affiliate,  together 
with  the  allowance  for  losses  for  such 
transactions.  The  information  an  SIBHC 
would  be  required  to  file  nn  a  quarterly 
basis  would  provide  the  Commission 
with  valuable  insight  as  to  the  financial 
and  operational  condition  of  the  SIBHC. 

Requiring  reports  to  be  filed  within  35 
calendar  days  after  the  end  of  each 
quarter  provides  time  frames  similar  to 
those  for  quarterly  reports  due  from 
companies  required  to  file  information, 
documents,  and  reports  pursuant  to 
§§  13(a)  or  15(d)  of  the  Exchange  Act.«i 


'•"Pursuant  to  Exchange  .Act  Rule  17d-l  |17  CFR 
240.17d-l|.  where  a  broker-dealer  is  a  member  of 
more  than  one  self-regulatory  organization  (as 
defined  in  Exchange  .Act  ^  .3(a)(26)  [15  U.S.C. 
78c(a)(26))),  the  Commission  shall  "designate"  one 
self-regulator\-  organization  as  responsible  for  - 
examining  the  broker-dealer  for  compliance  with 
applicable  financial  responsibility  rules.  The  self- 
regulatory  org.inization  of  a  broker-dealer  that  has 
been  so  designated  is  commonlv  referred  to  as  the 
broker-dealers  designated  examining  authoritv  (or 
"DEA"). 

'■'  See  Release  No.  33-8128  (Sep.  5.  2002).  67  FR 
179  (Sep.  16,  2002). 
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We  request  comment  as  to  whether  this 
time  period  is  appropriate  for  SIBHCs. 
We  request  comment  as  to  whether 
any  additional  information  should  be 
included  in  the  quarterly  reports  to  be 
filed  with  the  Commission.  We  also 
request  comment  on  whether  the 
quarterly  reporting  requirement  should 
be  modified  for  an  SIBHC  (or  member  of 
the  affiliate  group)  required  to  file 
information,  documents,  and  reports 
pursuant  to  §§  13(a)  or  15(d)  of  the 
Exchange  Act  and,  if  so,  how  they 
should  be  modified. 

3.  Additional  Reports 

Paragraph  (b)  of  proposed  Rule  17i-6 
would  provide  that,  in  addition  to  the 
monthly  and  quarterlv  reports  specified 
in  the  proposed  Rule,' an  SIBHC  mav  be 
required,  upon  receiving  written  notice 
from  the  Commission,  to  provide  the 
Commission  with  additional  financial  or 
operational  information.  As  specified  in 
the  proposed  Rule,  the  Commission  mav 
request  additional  reports  in  order  to 
monitor  the  SIBHCs  financial  or 
operational  condition,  risk  management 
system,  any  transactions  and 
relationships  among  members  of  the 
affiliate  group,  and  the  extent  to  which 
the  SIBHC  has  complied  with  the 
provisions  of  the  Exchange  Act  and 
regulations  and  orders  issued  under  the 
Exchange  Act.  This  will  allow  the 
Commission  the  flexibility  to  obtain 
information,  for  instance,  to  more 
closelv  monitor  the  financial  and 
operational  condition  of  an  SIBHC 
during  periods  of  market  stress. 

In  addition,  if  a  broker-dealer 
affiliated  with  the  SIBHC  or  the  SIBHC 
were  to  file  notice  (pursuant  to  Rule 
17a-n  or  proposed  Rule  17i-8. 
respectively),  the  Commission  would  be 
able  to  request  additional  reports  from 
the  SIBHC  to  billy  assess  the  situation 
giving  rise  to  the  filing  of  the  notice. 

We  request  comment  on  our  proposal 
to  require  that  an  SIBHC  file  such 
additional  reports  as  the  Commission 
may  request, 

4,  Annual  Audit  Report 

Pursuant  to  paragraph  (c)(1)  of 
proposed  paragraph  1  7i-6,  the  SIBHC 
would  be  required  to  file  an  annual 
audit  report  containing  consolidated 
financial  statements.  Paragraphs  (c)(2) 
and  (c)(3)  of  proposed  Rule  17i-6  would 
require  that  the  annual  audit  report  be 
"as  of  the  same  date  as,  and  filed  with 
the  Commission  concurrentlv  with,  the 
annual  audit  report  of  the  SIBHCs 
subsidiary  broker-dealers. 

Paragraphs  (d).  (e).  (f).  (g).  (h),  (i),  (j). 
(k).  (1),  and  (m)  of  proposed  Rule  17i- 
6  are  based  on  existing  Rules  17a-5  and 
17a-12  regarding  (i)  the  nature  and  form 


or  reports,  (ii)  accountants,  (iii)  audit 
objectives,  (iv)  the  extent  and  timing  of 
audit  procedures,  (v)  the  accountant's 
report,  (vi)  supplemental  reports,  (vii) 
notification  of  a  change  in  fiscal  year, 
(viii)  extensions  and  exemptions,  (ix) 
how  the  reports  should  be  filed,  and  (x) 
confidentiality. 

Paragraph  (e)  would  require  that  the 
audit  and  supplemental  reports  be 
prepared  by  an  accountant  that  is  a 
"registered  public  accounting  firm"  as 
that  term  is  defined  in  the  Sarbanes- 
Oxley  Act  of  2002, f-  We  are  proposing 
that  the  review  be  conducted  by  a 
registered  public  accounting  firm 
because  such  firms  would  be  subject  to 
PCAOB  rules,  examination,  and 
discipline. 

We  believe  the  requirements  set  forth 
in  proposed  Rule  17i-6  are  necessary  to 
keep  the  Commission  informed  as  to  the 
SIBHCs  activities,  financial  condition, 
policies,  systems  for  monitoring  and 
controlling  financial  and  operational 
risks,  and  transactions  and  relationships 
between  any  broker  or  dealer  affiliate  of 
the  SIBHC  and  the  extent  to  which  the 
SIBHC  has  complied  with  the 
provisions  of  the  Act  and  the 
regulations  prescribed  and  orders  issued 
under  the  Act,  In  addition,  paragraph  (k) 
of  proposed  Rule  17i-6  regarding 
extensions  and  exemptions  would 
provide  the  Commission  w-ith  flexibility 
to  address  firm-specific  issues  as  they 
arise.  Finally,  we  believe  it  is  important 
to  accord  confidential  treatment  to  the 
reports  and  statements  filed  pursuant  to 
proposed  Rule  17i-6.  as  specified  in 
paragraph  (m),  because  these  reports 
would  include  information  that 
generally  would  be  non-public  and 
highly  sensitive. 

We  request  comment  on  the  proposed 
timing  of  the  annual  audit  reports  and 
whether  any  additional  information 
should  be  included  in  that  report.  We 
also  request  comment  on  whether  the 
annual  audit  requirements  should  be 
modified  for  an  SIBHC  (or  member  of 
the  affiliate  group)  required  to  file 
information,  documents,  and  reports 
pursuant  to  sections  13(a)  or  15(d)  of  the 
Exchange  Act  and,  if  so.  how  they 
should  be  modified.  In  addition,  we 
request  comment  as  to  whether  the 
Commission  should  accord  confidential 
treatment  to  the  reports  filed  with  the 
Commission  by  the  SIBHC  pursuant  to 
proposed  Rule  17i-6, 

We  also  request  comment  on  our 
proposal  to  require  that  an  SIBHC  use  a 


«  15  U,S,C.  7201(a)(12).  The  lerm  Tegistered 
public  accounting  finn"  means  a  public  accounting 
firm  registered  with  the  Public  Company 
Accounting  Oversight  Board  ( -PCAOB  "')  in 
accordance  with  the  Sarbanes-Oxlev  Act  of  2002. 


registered  public  accounting  firm  to 
perform  its  annual  audit, 

5,  Accountant's  Report  on  Management 
Controls— Paragraph  (i)(2)  of  Proposed 
Rule  1 7i-6  and  Amendment  to 
Paragraph  (/)  of  Existing  Rule  17a-12 

Paragraph  (i)(2)  of  proposed  Rule  17i- 
6  would  require  that  the  SIBHC  submit 
a  supplemental  report,  prepared  by  the 
accountant,  regarding  the  accountants 
review  of  the  internal  risk  management 
control  system  established  and 
documented  in  accordance  with 
proposed  Rule  17i^,  This  review- 
would  have  to  be  accomplished  using 
procedures  agreed-upon  by  the 
accountant  and  the  SIBHC.  The  Rule 
also  specifies  that  the  agreed-upon 
procedures  would  be  required  to  be 
performed  and  the  report  to  be  prepared 
in  accordance  with  the  rules 
promulgated  by  the  PCAOB.  Pursuant  to 
paragraph  (i)(4)  of  proposed  Rule  17i-6, 
the  SIBHC  would  be  required  to  submit 
the  agreed-upon  procedures  to  the 
Commission  prior  to  the  review. 

Paragraph  (i)(4)  of  proposed  Rule  17i- 
6  differs  from  present  Rule  17a-12(/), 
which  requires  that  an  accountant 
provide  an  opinion  regarding  an  OTC 
derivatives  dealers  compliance  with  its 
internal  risk  management  control 
system.  Auditors  of  OTC  derivatives 
dealers  have  stated  that  the  lack  of 
standards  for  evaluating  compliance 
with  internal  risk  management  control 
systems  prevents  them  from  issuing  an 
opinion.  For  this  reason,  the 
Commission  is  proposing  to  amend 
present  Rule  17a-12(;)  so  that,  similar  to 
the  requirements  of  paragraph  (i)(2)  of 
proposed  Rule  17i-6,  an  OTC 
derivatives  dealer  would  be  required  to 
submit  a  supplemental  report,  prepared 
by  the  accountant  using  agreed-upon 
procedures,  regarding  the  accountant's 
review  of  the  internal  risk  management 
control  system  established  and 
documented  in  accordance  with  Rule 
15c3-4, 

Paragraph  (i)(2)  of  proposed  Rule  17i- 
6  and  this  proposed  amendment  to  Rule 
17a-12(/)  would  allow  an  accountant  to 
review  an  SIBHCs  or  OTC  derivatives 
dealer's  internal  risk  management 
control  systems  and  provide  a  report 
regarding  whether  the  risk  management 
control  systems  comply  with  the 
requirements  of  proposed  Rule  17i-4  or 
Rule  15c3^,  respectively,  and  that  the 
SIBHC  or  OTC  derivatives  dealer  is,  in 
fact,  following  its  risk  management 
system. 

We  request  comment  as  to  whether 
the  proposed  amendment  to  Rule  1 7a- 
12(f)  would  adequately  resolve  the  lack 
of  standards  for  conducting  an  audit  of 
a  firm's  internal  risk  management 
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control  systems  and  its  compliance  with 
those  systems. 

G.  Exemption  From  Risk  Assessment 
Rules  for  Broker-Dealer  Affiliates  of 
SlBHCs 

The  Commission  presently  receives 
findncial  and  risk  information  about 
holding  companies  and  certain  affiliates 
of  broker-dealers,  and  certain  off- 
hdiancp  sheet  items  of  broker-dealers, 
their  holding  companies,  and  their 
affiliates  pursuant  to  the  risk  assessment 
rules  (Rules  17h-lT  and  17h-2T)  and 
through  meetings  with  and  reports  from 
members  of  the  Derivatives  Policy 
Group." '  These  supervisory  tools 
generally  have  performed  well  by 
assisting  the  Commission  in  identifying, 
at  an  early  stage,  firms  that  are 
experiencing  financial  problems. 

As  part  of  this  rulemaking,  the 
Commission  is  proposing  to  amend 
Rules  17h-lT  and  17h-2T'^-»  to  exempt 
broker-dealers  that  are  affiliated  with  an 
SIBHC  from  those  rules.  Rule  17h-lT 
requires  that  a  broker-dealer  maintain 
and  preserve  records  and  other 
information  concerning  the  broker- 
dealer  s  holding  companies,  affiliates,  or 
subsidiaries  that  are  likely  to  have  a 
material  impact  on  the  financial  or 
operational  condition  of  the  broker- 
dealer  Rule  17h-2T  requires  that 
broker-dealers  file  quarterly  reports  with 
the  Commission  concerning  the 
information  required  to  be  maintained 
and  preserved  under  Rule  17h-lT.  We 
believe  that  exempting  a  broker-dealer 
that  is  affiliated  with  an  SIBHC  is 
appropriate  because,  pursuant  to 
proposed  Rule  17i-5,  the  SIBHC  would 
be  required  to  make  and  retain 
documents  substantially  similar  to  those 
the  broker-dealer  is  required  to  make 
and  retain  pursuant  to  Rule  17h-lT. 
Further,  pursuant  to  proposed  Rule  17i- 
6,  the  SIBHC  would  be  required  to  make 
reports  that  are  substantially  similar  to 
those  the  broker-dealer  is  required  to 
make  pursuant  to  17h-2T.  We  request 
comment  on  the  proposed  exemptions 


'•'Pursuant  to  the  "nsk-assossmenl  rules." 
adopted  under  Exchange  Act  Section  17(h).  broker- 
dealers  also  submit  consolidated  and  consolidating 
financial  statements,  organizational  charts  of  the 
holding  company,  descriptions  of  material  legal 
exposures,  and  risK  management  policies  and 
procedures  to  the  Commission.  (17  CFR  240. 17h- 
iTand  17  CFR  240  17h-2TI  Member  firms  of  the 
Derivatives  Policy  Group  ('  DPG")  also  voluntarily 
supply  us  with  additional  mformation  regarding 
derivative  financial  instruments,  off  balance  sheet 
obligations,  and  the  concentration  of  credit  risk. 
The  DP( ;  was  formed  in  March  1995  by  the  industry 
and  the  Commission  to  provide  a  voluntary 
oversight  framework  for  monitoring  derivatives 
activities  of  broker-dealer  affiliates. 

"•"  17  CFR  240.17h-lT  and  240.17h-2T 


from  Rules  17h-lT  and  17h-2T  for 
broker-dealers  affiliated  with  an  SIBHC. 

H.  Proposed  Rule  1 7i-7:  Calculations  of 
Alloivable  Capital  and  Risk  Allowances 
or  Alternative  Capital  Assessment 

Proposed  Rule  17i-7  would  require  an 
SIBHC  to  calculate  the  affiliate  group's 
allowable  capital  and  allowances  for 
certain  types  of  risk.  Proposed  Rule  17i- 
7  would  not  set  minimum  group-wide 
capital  levels  for  SIBHCs:  rather,  it 
would  require  the  SIBHC  to  perform 
certain  calculations  that  the 
Commission  could  review  to  gain  an 
understanding  of  the  financial  position 
of  the  affiliate  group  and  identify  any 
risks  it  poses  to  the  broker-dealer. 

The  Basel  Committee  on  Banking 
Supervision  f'^  ("Basel  Committee")  has 
developed  international  regulatory 
standards  that  aim  to  align  economic 
capital  calculations  with  regulator}' 
capital  requirements  for  large 
internationally  active  banking 
institutions  ("Basel  Standards"). f'''  The 
Basel  Committee  has  proposed  to 
modify  the  Basel  Standards.*^"  Our 
proposal  incorporates  a  capital 
computation  for  the  SIBHC  that  is 


••'•  The  central  bank  governors  of  the  Group  of  Ten 
countries  ('G-IO  countries")  established  the  Basel 
Committed  in  1974  to  provide  a  forum  for  ongoing 
cooperatiot  among  member  countries  on  banking 
supervisory  matters. 

'•''  The  basic  consultative  papers  developed  by  the 
Basel  Committee  are:  the  Basel  Capital  Accord 
(1988).  the, Core  Principles  for  Effective  Banking 
Supervision  (1997),  and  the  Core  Principles 
Methodolc(gy  (1999).  The  Basel  Standards  establish 
a  common  measurement  system,  a  framework  for 
supervision,  and  a  minimum  standard  for  capital 
adequacy  for  international  banks  in  the  G-10 
countries  It  is  intended  to  increase  the 
transparency  and  consistency  of  the  supervision  of 
financial  cpmpanies  across  borders.  The  Basel 
Standards  generally  have  been  implemented  for 
internatioaally  active,  large  banking  institutions  by 
U.S.  bank  regulators.  See  Office  of  the  Comptroller 
of  the  Curpency,  Federal  Reserve  System.  Federal 
Deposit  Insurance  Corporation.  "Risk  Based  Capital 
Standards;  Market  Risk."  61  FR  47358  (Sept.  6. 
1996). 

'■'  In  April  2003.  the  Basel  Committee  released  for 
public  comment  a  document  entitled  "The  New 
Basel  Cap^al  Accord"  (the  "New  Basel  Capital 
Accord")  to  modify  the  Basel  Standards.  This  paper 
can  presently  be  found  at;  http://www.bis.org/bcbs/ 
cpSfull.pJf.  Comments  were  accepted  through  luly 
31,  2003.  On  October  11.  2003.  the  Committee 
announced  that  it  had  received  over  200  comment 
letters,  that  there  is  continued  broad  support  for  the 
structure  af  the  new  accord  and  agreement  on  the 
ne^d  to  adopt  a  more  risk-sensitive  capital 
framework  The  Committee  requested  comment  by 
December  31,  2003,  on  an  amendment  to  its 
proposed  b-eatment  of  expected  and  unexpected 
losses.  The  Basel  Committee  expects  to  issue  a  final 
revision  of  the  proposed  New  Basel  Capital  Accord 
by  the  middle  of  2004,  with  an  effective  date  for 
implementation  of  December  31.  2006  Currently, 
U.S.  bankilig  regulators  have  released  an  Advanced 
Notice  of  Proposed  Rulemaking  to  seek  comment  on 
their  preliminary  views  regarding  the 
implementation  of  the  proposed  New  Basel  Capital 
Accord  (68  FR  45900  (August  4,  2003)).  Comments 
are  due  by  November  3,  2003. 


consistent  with  the  Basel  Standards. 
The  Basel  Standards  have  been  used  by 
many  other  financial  regulators  for 
many  years  as  a  method  to  assess  capital 
adequacy  at  the  holding  company  level. 
We  are  proposing  what  we  believe  are 
prudent  parameters  for  measuring 
allowable  capital  and  allowances  for 
risk  for  the  SIBHC  that  are  consistent 
with  the  Basel  Standards.  In  some  cases 
these  parameters  may  be  more 
conservative  than  some  firms  believe  are 
necessary  to  account  for  risk.  For 
example,  the  proposal  would  place 
limits  on  the  amount  of  subordinated 
debt  that  may  be  included  in  allowable 
capital,  require  that  the  V'aR  model  used 
to  calculate  the  allowance  market  risk 
be  based  on  a  ten  business-day 
movement  in  rates  and  prices  and  that 
a  99%  confidence  level  be  used,  and 
require  that  the  VaR  measure  be 
multiplied  by  a  factor  of  at  least  three. 
Requiring  that  an  SIBHC  calculate  its 
allowable  capital  and  allowances  for 
market,  credit  and  operational  risk 
based  on  the  Basel  Standards  would 
provide  the  Commission  with  a  useful 
measure  of  the  SIBHCs  financial 
position  and  allow  for  greater 
comparability  of  an  SIBHCs  financial 
condition  to  that  of  other  international 
securities  firms  and  banking 
institutions. 

1.  Calculation  of  Consolidated 
Allowable  Capital 

Consistent  with  the  Basel 
Standards.^'"  proposed  Rule  17i-7 
would  require  that  an  SIBHC  calculate 
"allowable  capital"  for  the  affiliate 
group  that  would  include  conimon 
shareholders'  equity  (less  goodwill, 
deferred  tax  assets,  other  intangible 
assets,  and  certain  other  deductions). 
certain  cumulative  and  non-cumulative 
preferred  stock.'^'"  and  certain  properly 
subordinated  debt.  As  set  forth  in 


''"Proposed  Rule  17i-7  is  generally  consistent 
with  U..S.  banking  regulators'  interpretations  of  the 
Basel  Standards  and  incorporates  the  quantitative 
and  qualitative  conditions  imposed  on  banking 
institutions  However,  one  difference  is  our 
proposal  to  use  maximum  potential  exposure  as 
opposed  to  notional  add-ons  to  calculate  credit  risk 
for  OTC  derivatives  instruments,  and  our 
interpretation  as  to  what  instruments  should  be 
subject  to  market  risk,  as  opposed  to  credit  risk, 
treatment  These  differences,  and  the  reasons  for 
them,  are  described  more  sppcificallv  in  the 
sections  relating  to  the  calculations  of  allowance  for 
market  and  credit  risk. 

'■''The  cumulative  and  non-cumulative  preferred 
slock  rnuld  not  (i)  have  a  maturity  date,  (ii)  be 
redeemed  at  the  option  ol  the  holder,  or  (iii)  contain 
any  other  provisions  that  would  require  future 
redemption  of  the  issue  In  addition,  the  issuer 
would  have  to  be  able  to  defer  or  eliminate 
dividends  Finally,  the  cumulative  and  non- 
cumulalive  preferred  stock  would  be  sub|ect  to 
certain  limits  (see  paragraphs  (a)(2)  and  (a)(3)(i)  of 
proposed  Rule  17i-7) 
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further  detail  in  the  proposed  rule,  the 
cumulative  and  non-cumulative 
preferred  stock  and  the  subordinated 
debt  would  be  subject  to  additional 
limitations  based  on  comparisons  of  the 
individual  components  of  allowable 
capital. 

When  first  implemented,  the  Basel 
Standards  allowed  national  bank 
supervisors  discretion  in  counting 
goodwill  as  capital  during  a  transition 
period.  Thus,  we  solicit  comment  on 
whether  goodwill  should  be  included  m 
allowable  capital  for  a  particular 
transition  period  and,  if  so,  the  length 
of  the  transition  period. 

An  entity's  debt  is  not  ordinarily 
includible  in  its  regulator}-  capital. 
However,  because  debt  can  provide  a 
long-term  source  of  working  capital  to 
the  entity  and  may  have  manv  of  the 
characteristics  of  capital,  the  Basel 
Standards  permit  unrestricted  long-term 
subordinated  debt ""  to  count  as 
regulatory  capital.  Under  paragraph 
(a)(3Kii)  of  proposed  Rule  17i-7. 
consistent  with  the  Basel  Standards, 
subordinated  debt  could  be  included  in 
allowable  capital  if  it  meets  four  criteria. 
First,  the  original  weighted  average 
maturity  of  the  SIBHC's  subordinated 
debt  must  be  at  least  five  years.  Second, 
the  subordinated  debt  instrument  must 
state  clearly  on  its  face  that  repavment 
of  the  debt  is  not  protected  by  the 
Securities  Investor  Protection 
Corporation  ("SIPC')  or  any  Federal 
agency.  Third,  the  debt  must  be   ' 
unsecured  and  subordinated  in  right  of 
payment  to  all  senior  indebtedness  of 
the  SIBHC.  Fourth,  the  terms  of  the 
subordinated  debt  agreement  may 
permit  acceleration  only  in  the  event  of 
bankruptcy  or  reorganization  of  the 
SIBHC  under  Chapters  7  (liquidation)  or 
1 1  (reorganization)  of  the  U.S. 
Bankruptcy  Code. 

The  four  criteria  subordinated  debt 
would  have  to  satisfy-  to  be  included  in 
allowable  capital  are  necessary  to  help 
assure  permanency  of  capital  and  to 
inform  subordinated  lenders  of  the  risks 
associated  with  being  a  subordinated 
lender.  Funds  lent  under  a  subordinated 
debt  agreement  necessarily  are  subject 
to  the  risks  of  the  SIBHC's  business  and 
must  be  available  to  pay  other  creditors 
if  the  SIBHC  defaults  on  other 
obligations.  Although  the  customers  of 
certain  of  the  SIBHC's  affiliates  mav  be 
entitled  to  the  protection  of  SIPC  under 
specific  circumstances,  subordinated 
lenders  of  the  SIBHC  would  not  be 
entitled  to  that  protection. 


Under  the  proposal,  to  be  uk  luded  m 
allowable  capital,  subordinated  debt 
would  be  required  to  be  unse;  ured  and 
subordinated  in  right  of  payment  to  all 
of  the  SIBHC's  senior  debt.  Debt  that, 
upon  default,  can  be  repaid  by 
conversion  of  collateral  or  before  other 
debt  could  not  be  considered 
subordinated  in  right  of  repavment  to  all 
senior  indebtedness  of  the  SIBHC 
because  the  debt  effectively  would  have 
priority  over  at  least  some  other  debt. 

Subordinated  debt  instruments  that 
permit  acceleration  of  payment  upon 
events  other  than  bankruptcy  or 
reorganization  of  the  SIBHC  would  not 
qualify  for  inclusion  in  allowable 
capita)  under  the  proposed  rules. "^ 
Acceleration  clauses  raise  significant 
supervisory  concerns  because 
repayment  of  the  debt  could  be 
accelerated  at  a  time  when  an  SIBHC  is 
experiencing  financial  difficulties. 
Acceleration,  therefore,  could  inhibit  an 
SIBHC's  ability  to  resolve  its  financial 
problems  in  the  normal  course  of 
business  and  force  the  company  into 
involuntar\-  bankruptcy. 

We  request  comment  on  the  inclusion 
of  subordinated  debt  in  allowable 
capital  generally  and  on  the  following 
questions  in  particular: 

•  Is  five  years  the  appropriate 
maturity  for  subordinated  debt  to  be 
included  in  allowable  capital?  Would 
another  term,  whether  longer  or  shorter, 
be  more  appropriate? 

•  To  be  included  in  allowable  capital, 
should  subordinated  debt  be  subject  to 
negative  pledge  provisions  that,  for 
example,  would  restrict  an  SIBHC's 
ability  to  pledge  the  equity  securities  of 
a  subsidiary  to  secure  the  debt  or  to  sell 
a  subsidiary  unless  the  buyer  agreed  to 
assume  liability  for  some  portion  of  the 
debt? 

•  Should  subordinated  debt  that  is 
subject  to  acceleration  events  other  than 
bankruptcy  or  reorganization  of  the 
SIBHC  under  the  Bankruptcy  Code  be 
included  in  allowable  capital? 

•  What  should  be  the  maximum 
amount  of  subordinated  debt  that  is 
includible  in  allowable  capital? 

•  What  are  the  additional  costs  of 
issuing  subordinated  debt  versus  long- 
term  debt  of  the  same  maturitv? 


"''  By  contract,  subordinated  debt  is  debt  that  is 
subordinated  in  right  of  payment  to  all  senior 
indebtedness  of  the  company. 


" '  The  prohibition  on  acceleration  of  payment 
also  would  prohibit  inclusion  of  credit  sensitive 
subordinated  debt  in  allowable  capital  Credit 
sensitive  subordinated  debt  ties  pavTnenIs  to  the 
financial  condition  of  a  borrower/holding  company 
or  its  affiliates.  This  feature  of  the  debt  forces  a 
holding  company  to  make  increased  payments  as  its 
financial  condition  deteriorates  and.  therefore,  acts 
as  a  de  facto  acceleration  clause  that  mav  deplete 
the  holding  company's  reso'arces  and  increase  the 
likelihood  of  default  on  debt.  Furthermore,  a  credit 
requirement  clause  potentially  would  allow  a 
subordinated  lender  to  obtain  payment  before 
senior  creditors. 


Some  industry  participants  have 
suggested  that  certain  long-term  debt 
that  cannot  be  accelerated  should  be 
included  in  allowable  capital  because  at 
the  SIBHC  level  there  is  no  protected 
class  of  creditors,  and  therefore  there  is 
no  significant  difference  between  that 
type  of  long-terra  debt  and  subordinated 
debt.  In  addition,  they  assert  that 
subordinated  debt  is  more  costly  to  an 
entity  than  long-term  debt  that  cannot 
be  accelerated  because  of  the  restrictive 
provisions  associated  with,  and  the  lack 
of  an  active  trading  market  for. 
subordinated  debt. 

We  solicit  comment  on  whether  long- 
term  debt,  subject  to  appropriate 
limitations,  should  be  included  in 
allowable  capital.  Specifically,  we 
request  comment  on  the  following 
issues: 

•  If  long-term  debt  is  included  in 
allowable  capital,  what  restrictions 
should  apply? 

•  Would  trading  in  its  long-term  debt 
provide  a  more  reliable  indication  of  the 
credit  quality  of  the  SIBHC  than 
subordinated  debt  and,  if  so,  why? 

•  Does  a  holder  of  its  subordinated 
debt  have  a  greater  incentive  to  monitor 
the  financial  condition  of  the  SIBHC 
than  a  holder  of  its  long-term  debt 
because  its  claim  is  more  junior? 

•  Are  there  debt  instruments  other 
than  subordinated  debt  that  provide  an 
equivalent  market  signal  about  the 
credit  quality  of  the  issuer? 

•  Is  there  a  material  difference 
between  the  depth  of  the  market  for  the 
long-term  debt  of  an  SIBHC  and  the 
depth  of  the  market  for  its  subordinated 
debt  and,  if  so.  how  would  any  such 
difference  impact  the  cost  of  financing 
for  the  SIBHC? 

•  Would  there  be  anv  other  adverse 
effects  if  the  SIBHC  were  permitted  to 
include  long-term  debt  in  allowable 
capital? 

•  If  long-term  debt  could  be  included 
in  allowable  capital,  what,  if  any, 
requirements  should  apply  to  the 
maturity  date  of  the  long-term  debt? 
What  events  of  acceleration  should  be 
permissible? 

•  Should  long-terra  debt  be  subject  to 
a  negative  pledge,  that,  for  example, 
would  restrict  an  SIBHC's  ability  iu 
pledge  the  equity  securities  of  a 
subsidiary  to  secure  the  debt  or  to  sell 

a  subsidiary  unless  the  pledgor  or  buyer 
agreed  to  assume  liability  for  some 
portion  of  the  debt? 

•  What  other  provisions  concerning 
the  inclusion  of  long-terra  debt  in 
allowable  capital  should  be  considered? 
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2.  Calculation  of  Consolidated 
Allowance  for  Market  Risk 

Paragraph  (b)  of  proposed  Rule  171-7 
would  require  that  an  SIBHC  calculate 
a  consolidated  allowance  for  market  risk 
daily  for  all  proprietary  positions.  The 
SIBHC  would  calculate  an  allowance  for 
market  risk  for  each  position  using 
either  a  VaR  model  or,  if  there  is  not 
adequate  historical  data  to  support  a 
VaR  model,  an  alternative  method. 
Generally,  the  allowance  for  market  risk 
would  constitute  three  times'-  the 
largest  amount  the  SIBHC  could  lose 
over  a  ten-day  period  with  a  99% 
confidence  level  (as  determined  using 
the  VaR  model  or  alternative  method)." ' 
An  SIBHC  would  need  to  provide  the 
Commission  with  information  regarding 
any  alternative  method  for  computing 
allowance  for  market  risk  for  particular 
positions  during  the  Commission's 
review  of  its  Notice  of  Intention  so  that 
the  Commission  could  evaluate  the 
method  to  determine  whether  it 
adequately  measured  the  risks  of  those 
positions. 

Paragraph  (b)(1)  of  proposed  Rule 
17i-7  would  require  that  each  VaR 
model  used  to  calculate  allowance  for 
market  risk  must  meet  the  qualitative 
and  quantitative  requirements  set  forth 
in  rules  the  Commission  is  also 
proposing  today  in  a  separate  release, 
proposed  Rule  'l5c3-le(e).''»  The 
qualitative  and  quantitative  standards 
set  forth  in  proposed  Rule  15c3-le(e) 
are  similar  to  the  requirements  for 
models  used  by  OTC  derivatives  dealers 
and  are  consistent  with  the  Basel 
Standards.  The  qualitative  requirements 
would  address  three  aspects  of  an 
SIBHC's  risk  management  system:  (i) 
The  model  would  have  to  be  integrated 
into,  and  thus  relied  upon,  in  the 
SIBHC's  daily  risk  management  process; 
(ii)  the  model  would  be  required  to 
undergo  periodic  reviews  by  the 
SIBHC's  internal  audit  staff  and  annual 
reviews  by  an  accountant;  and  (iii)  the 
SIBHC  would  need  to  conduct 
backtesting  of  the  model  (the  results  of 
the  backtests  would  be  used  by  the 
SIBHC  to  determine  the  multiplication 


-  Paragraph  (b)(1)  of  proposed  Rule  17i-7  would 
establish  the  initial  multiplication  factor  (three); 
however  the  multiplication  factor  would 
subsequently  be  set  based  on  the  number  of 
backtesting  errors  generated  through  use  of  the 
model  The  initial  multiplication  factor  was  derived 
from  the  minimum  requirement  set  forth  in  17  CFR 
240.15c3-lf(e)(l)(iv|(Cl  (the  rule  used  by  OTC 
derivatives  dealers  to  calculate  market  risk  capital 
charges)  This  initial  multiplication  factor  would  be 
used  until  sufficient  backtesting  results  has  been 
collected  to  use  the  Table  set  forth  in  17  CFR 
240.15c3-le(e)(lKiii)(C).   ' 

"'  See  supra,  note  51.  Specificallv,  see  proposed 
17CFR240.15c3-le(e)(2)(i). 

'*  See  supra,  note  51. 


factors  to  be  used  when  calculating 
market  and  credit  risk).'"'  The 
quantitative  requirements  would  set 
forth  basic  standards  for  each  model 
including,  (i)  it  must  use  a  99  percent, 
one-tailed  confidence  level  and  with 
price  changes  equivalent  to  a  ten 
business-day  movement  in  rates  and 
prices  for  purposes  of  determining 
market  risk,  (ii)  it  must  use  an  effective 
historical  observation  period  that  must 
be  at  least  one  year  in  length  and 
include  periods  of  market  stress,  and 
(iii)  it  must  take  into  account  and 
incorporate  all  significant  identifiable 
market  risk  factors  applicable  to  the 
affiliate  group's  positions. 

Consistent  with  the  Basel  Standards, 
paragraph  (b)(1)  of  proposed  Rule  17i- 
7  would  require  that  each  VaR  model 
used  to  calculate  allowance  for  market 
risk  also  must  be  one  that  can  be 
disaggregated  by  each  line  of  business 
exposed  to  market  risk  and  by  each  legal 
entity. 

We  request  comment  on  all  aspects  of 
the  proposed  methods  for  calculating 
market  risk,  including  whether  any 
other  quantitative  or  qualitative 
requirements  should  be  applied  to  VaR 
models.  In  addition,  we  request  that 
commenters  address  any  perceived 
differences  between  the  proposed 
methodology  for  calculating  market  risk 
and  the  Basel  Standards.  Further,  we 
request  comment  on  alternative 
methods  for  computing  allowance  for 
market  risk,  and  the  appropriateness  of 
those  methods. 

3.  Calculation  of  Consolidated 
Allowanae  for  Credit  Risk 

Paragraph  (c)  of  proposed  Rule  17i-7 
would  require  that  an  SIBHC  calculate 
a  consolidated  allowance  for  credit  risk 
daily  using  either  a  calculation 
consistent  with  the  Basel  Standards  or 
the  methodology  set  forth  in  paragraph 
{c)(l)  of  proposed  Rule  17i-7,  which  is 
similar  to  the  proposed  New  Basel 
Capital  Accord.  This  choice  would 
provide  SIBHCs  with  some  flexibility 
while  the  Basel  Standards  are  under 
review.  The  methodology  set  forth  in 
paragraph  (c)(1)  of  proposed  Rule  17i- 
7  would  require  that  an  SIBHC  multiplv 
the  credit  equivalent  amount  of  certain 
asset  and  off-balance  sheet  items  by  the 
appropriate  credit  risk  weight  of  the 
asset  or  off-balance  sheet  item,  and  then 
multiply  the  result  by  8%.'"  In  general, 
the  asset  and  off-balance  sheet  items 


subject  to  this  allowance  are  loans  and 
loan  commitments  receivable, 
receivables  arising  from  derivatives 
contracts,  repurchase  and  reverse 
repurchase  agreements,  structured 
financial  products,  credit  substitutes, 
and  other  extensions  of  credit. 

Consistent  with  the  propo.sed  New 
Basel  Capital  Accord.  Paragraph  (c)(l)(i) 
of  proposed  Rule  17i-7  would  establish 
the  manner  in  which  the  "credit 
equivalent  amount  "  of  a  balance  sheet 
item  should  be  calculated.  The  credit 
equivalent  amounts  for  receivables 
relating  to  (i)  derivatives  contracts, 
repurchase  agreements,  reverse 
repurchase  agreements,  stock  loans, 
stock  borrows,  and  other  similar 
collateralized  transactions:  (ii)  loans  and 
loan  commitments  receivable:  and  (iii) 
other  assets  would  be  calculated 
differently,  and  are  set  forth  in 
paragraphs  (c)(l)(i)(A),  (B).  and  (C)  of 
proposed  Rule  17i-7.  respectively. 
Paragraph  (c){l)(i)(D)  of  proposed  Rule 
17i-7  would  define  the  term  "current 
exposure"  to  be  the  current  replacement 
value  of  the  counterparty's  positions 
with  the  member  of  the  affiliate  group 
including  the  effect  of  netting 
agreements  with  that  counterparty,^^ 
and  taking  into  account  the  value  of 
collateral  from  that  counterpartv  -"" 
pledged  to  and  held  by  any  member  of 
the  affiliate  group  and  the  fair  market 
value  of  any  credit  derivatives  that 
specifically  change  the  exposure  to  the 
counterparty  (as  long  as  the  credit 
derivatives  are  not  used  to  change  the 


'=  See  supfa.  note  51.  Specifically,  see  proposed 
17  CFR  240.15c3-le(e)(l). 

'<*This  is  tonsistent  with  the  calculation  of  credit 
risk  used  by  OTC  derivatives  dealers  [See  17  CFR 
240.15c3-lBd)(2)).  In  addition,  the  8%  basic 
multiplier  to  calculate  credit  risk  capital  charges  is 
consistent  \^ith  the  Basel  Standards. 


''Only  netting  agreements  that  meet  the 
requirements  set  forth  in  paragraph  (d)(5)  of 
proposed  Rule  15c3-le  could  be  used  to  reduce 
current  or  maximum  potential  exposures  See  supra 
note  51.  Generally,  the  SIBHC  could  use  a  netting 
agreement  that  allows  the  SIBHC  to  net  gross 
receivables  and  gross  payables  with  a  counterparty 
upon  default  of  'he  counterparty  if  (i)  the  netting 
agreement  is  legally  enforceable  in  each  relevant     ^ 
jurisdiction,  including  in  insolvency  proceedings; 
(ii)  the  gross  receivables  and  gross  payables  subject 
to  the  netting  agreement  with  a  counterparty  can  be 
determined  at  any  time;  and  (iii)  for  internal  risk 
management  purposes,  the  SIBHC  monitors  and 
controls  its  exposure  to  the  counterparty  on  a  net 
basis 

'■•Only  collateral  that  meets  the  requirements  set 
forth  in  paragraph  (d)(6)  of  proposed  Rule  15c3-le 
could  be  used  to  reduce  current  or  maximum 
potential  exposures.  See  supra  note  51  Generally, 
the  SIBHC  could  take  the  fair  market  value  of 
collateral  pledged  to  and  held  by  the  SIBHC  into 
account,  provided  (i)  the  collateral  is  marked  to 
market  each  day  and  is  sub]ect  to  a  dailv  margin 
maintenance  requirement;  (ii)  the  collateral  has  a 
ready  market  or  consists  of  major  market  foreign 
currency  as  defined  in  §240.15c3-la(b)(l)(i)(C)  or 
U.S.  currency;  (iii)  tiie  collateral  agreement  is 
legally  enforceable  by  the  SIBHC  against  the 
counterparty  and  any  other  parties  to  the 
agreement;  (iv)  the  collateral  does  not  consist  of 
securities  issued  by  the  counterparty  or  a  party 
related  to  the  SIBHC  or  to  the  counterparty;  and  (v) 
the  collateral  is  not  used  in  determining  the  credit 
rating  of  the  counterparty 
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credit  risk  weight  of  the  counterparty  as 
provided  in  paragraph  (cJdJtiiJtE)).'" 
Finailv.  paragraph  (c)(l)(i)(E)  of 
proposed  Rule  17i-7  defines  the  term 
"maximum  potential  exposure"  to  be 
the  increase  in  the  net  replacement 
value  of  the  counterparty's  positions 
with  the  member  of  the  affiliate  group, 
including  the  effect  of  netting 
agreements  with  that  counterparty,"" 
and  taking  into  account  the  value  of 
collateral  from  that  counterparty  «' 
pledged  to  and  held  by  any  member  of 
the  affiliate  group  and  the  fair  market 
value  of  any  credit  derivatives  that 
specifically  change  the  exposure  to  the 
counterparty  (as  long  as  the  credit 
derivatives  are  not  used  to  change  the 
credit  risk  weight  of  the  counterparty  as 
provided  in  paragraph  (c)(l)(ii)(E)).»"^ 
Paragraph  (c)(l)(i)(E)  of  proposed  Rule 
17i-7  also  states  that  maximum 
potential  exposure  would  be  required  to 
be  calculated  daily  using  a  VaR  model 
that  meets  the  same  qualitative  and 
quantitative  standards  as  required  for 
models  used  to  compute  the  allowance 
for  market  risk."  * 

We  request  comment  on  whether  the 
proposed  method  of  calculating  the 
credit  equivalent  amount  is  appropriate, 
or  whether  it  should  be  changed.  In 
addition  we  request  comment  on 
whether  the  definitions  of  "current 
exposure"  and  "maximum  potential 
exposure"  are  appropriate,  or  if  they 
should  be  changed.  If  the  proposed 
method  for  calculating  credit  equivalent 
amount  or  the  definitions  of  "current 
exposure"  or  "maximum  potential 
exposure"  should  be  changed,  please 
elaborate  as  to  how  they  should  be 
changed. 

Paragraph  (c)(l)(ii)  of  proposed  Rule 
17i-7  provides  that  credit  risk  weights 
would  generally  be  determined 
according  to  the  standards  published  bv 


""The  fair  market  value  of  anv  credit  derivatives 
that  specifically  change  the  SIBHCs  exposure  to  the 
counterparty  may  be  used  to  calculate  'current 
exposure"  and  ■maximum  potential  exposure"  only 
to  the  extent  that  the  credit  derivative  is  not  used 
to  change  the  credit  risk  weight  of  the  counterparty 
as  set  forth  in  paragraph  (c)(l)(ii)(E). 

""  See  supra,  note  77. 

"'  See  supra,  note  78. 

"2  See  supra,  note  79. 

•"  However,  the  quantitative  requirements  for  a 
VaR  model  intended  to  calculate  maximum 
potential  exposure  would  be  required  to  use  a  99 
percent,  one-tailed  confidence  level  and  with  price 
changes  equivalent  to  a  five-day  movement  in  rates 
and  prices  for  repurchasie  agreements,  reverse 
repurchase  agreements,  stock  lending  and 
borrowing,  and  similar  collateralized  transactions 
[See  paragraph  (c)(l)(i)(El  of  proposed  Rule  17i-7) 
and  to  a  one-year  movement  in  rates  and  prices  for 
other  positions  [See  proposed  17  CFR  240.15c3- 
le(e)(2)(ii))  (as  opposed  to  a  ten  business-dav 
movement  for  VaR  models  used  to  calculate  the 
allowance  for  market  risk  [See  proposed  §  17  CFR 
240.15c3-le(e)(2l(i)). 


the  Basel  Committee,  as  modified  from 
time  to  time."-*  An  SIBHC  may  also  use 
internal  credit  ratings  »•'•  or  calculate 
credit  risk  weights  using  internal 
calculations  "^^  when  calculating  its 
allowance  for  credit  risk. 

In  addition,  paragraph  (c)(l)(ii){D)  of 
proposed  Rule  17i-7  would  allow 
SIBHCs  to  adjust  credit  risk  weights  of 
receivables  covered  by  certain  tvpes  of 
guarantees,""  and  paragraph  (c)(l)(iiKE) 
of  proposed  Rule  17i-7  would  allow 
SIBHCs  to  adjust  credit  risk  weights  of 
receivables  covered  by  certain  credit 
derivatives  (such  as  credit  default 
swaps,  total  return  swaps,  and  similar 
instruments  used  to  manage  credit 
risk)""  in  recognition  of  the  benefits 
these  instruments  provide. 

The  Commission  requests  comment 
on  the  determination  of  credit  risk 
weights.  In  particular,  the  Commission 
requests  comment  on  whether  an 
additional  method  of  calculating  credit 
risk  weights,  based  on  internal  estimates 
of  annual  probabilities  of  default, 
should  be  included  in  proposed  Rule 
17i-7.  If  such  a  method  should  be  used, 
the  Commission  requests  comment  on 
whether  the  following  table 
appropriately  matches  credit  risk 
weights  to  annual  probabilities  of 
default: 

Credit  Risk  Weight  of 
Counterparty  Based  on  Annual 
Probability  of  Default 


Annual  probability  ol  default 


Less  than 

0.05% 

0.11% 

3.80% 


003% 


Credit  risk 

weight 
(in  percent) 

2 

17 

30 

200 


See  paragraph  (c)(l)(ii)(A)  of  proposed  Rule 


17i- 

"'Sep  paragraph  (c)(l)(ii)(B)  of  proposed  Rule 
17i-7. 

"'■See  paragraph  (c)(l)(ii)(C)  of  proposed  Rule 
17i-7. 

"'  The  guarantee  would  be  required  to  be  an 
unconditional  and  irrevocable  guarantee  of  the  due 
and  punctual  payment  and  performance  of  the 
obligation  and  the  .SIBHC  or  member  of  the  affiliate 
group  can  demand  payment  after  any  payment  is 
missed  without  having  to  make  collection  efforts. 
Further,  the  guarantee  would  be  required  to  be 
evidenced  by  a  written  obligation  of  the  guarantor 
that  allows  the  SIBHC  or  member  of  the  affiliate 
group  to  substitute  the  guarantor  for  the 
counterparty  upon  default  or  nonpayment  by  the 
counterparty.  These  proposed  requirements  are 
designed  to  allow  an  SIBHC  to  reduce  its  allow*mce 
for  credit  risk  only  if  the  guarantee  contains  features 
that  make  it  more  reliable. 

""  The  credit  derivative  would  be  required  to  be 
one  that  (i)  provides  credit  protection  equivalent  to 
a  guarantee,  (ii)  is  used  for  bona  fide  hedging 
purposes  to  reduce  the  credit  risk  weight  of  a 
counterparty,  (iii)  is  not  incorporated  into  the  VaR 
model  used  for  deriving  potential  exposures,  and 
(iv)  is  not  held  for  market-making  purposes. 


CRED'  RiS<  WEIGHT  OF 

COoMerparty  Based  on  Annual 
Probability  of  Default— Contin- 
ued 


Annual  probability  of  default 


Credit  risk 

weight 
(in  percent) 


5.30%  or  higher 

Event  of  default  has  oc- 
curred   


230 

1250 


These  credit  risk  weights  are  based  on 
the  formulas  provided  in  the  Advanced 
Internal  Ratings-based  Approach  to 
credit  risk  proposed  bv  the  Basel 
Committee."''  We  have  derived  the 
credit  risk  weights  using  a  loss  given 
default  (the  percentage  of  the  amount 
owed  by  the  counterparty  the  firm 
expects  to  lose  if  the  counterparty 
defaults)  of  75%.  We  believe  75%  to  be 
a  conser\ative  number  for  use  in 
determining  credit  risk  weights.  We 
request  comment  as  to  whether  75%  is 
appropriate,  or  whether  it  should  be 
increased  or  decreased. 

The  Commission  believes  that 
calculating  a  credit  risk  capital  charge 
on  exposures  arising  from  transactions 
in  OTC  derivatives  instruments  using  a 
VaR  model  that  meets  that  qualitative 
and  quantitative  requirements  set  forth 
in  proposed  §  240.15c3-le(e)''"  to 
calculate  maximum  potential  exposure 
is  a  more  precise  method  than  using  a 
"notional  add-on"  to  approximate 
maximum  potential  exposure.  In 
addition.  Commission  reviews  of  risk 
management  systems  of  large  U.S. 
broker-dealers  indicate  that  these 
broker-dealers  generally  use  maximum 
potential  exposure  to  measure  and 
manage  the  credit  risk  of  their 
portfolios.  These  broker-dealers  would 
therefore  incur  little,  if  any,  additional 
cost  to  calculate  credit  risk  using 
maximum  potential  exposure  as 
opposed  to^'notional  add-ons." 

We  request  comment  on  this  approach 
to  the  calculation  of  credit  risk  on  OTC 
derivatives,  repurchase  agreements, 
reverse  repurchase  agreements,  stock 
lending  and  borrowing,  and  similar 
collateralized  transactions.  In  addition, 
we  request  comment  on  the  proposed 
requirements  for  guarantees  used  to 
reduce  an  SIBHCs  allowance  for  credit 
risk.  We  also  request  comment  on  the 
appropriate  treatment  of  credit 
derivatives  in  this  context.  Credit 
derivatives  could  enter  into  the 
calculation  of  credit  risk  in  two  ways. 
The  first  would  be  to  substitute  the 
credit  risk  weight  of  the  writer  of  the 


•"  See  the  ,Vew  Basel  Capital  Accord  (April, 
2003). 

'"'  See  supra,  note  . 
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credit  derivative  for  the  credit  risk 
weight  of  the  counterpartv.  The  second 
would  he  to  adjust  the  current  exposure 
and  the  maximum  potential  exposure  by 
the  value  of  the  credit  derivative. 

Certain  accounting  tlifferences  may 
cause  differenc:es  m  application  of  the 
Basel  C]ommittee's  recommendations 
when  applied  to  securities  firms  rather 
than  banking  firms.  For  instance,  the 
broker-dealers  must  mark  all  positions 
to  market,  whereas  banks  may  use  cost 
as  a  basis  to  value  securities  held  for 
investment  purposes.  These  differences 
mav  require  the  Commission  to  apply 
adjustments  to  the  Basel  Committee's 
recommendations,  or  not  to  apply 
adjustments  that  are  in  the  Basel 
Committee's  recommendations.  The 
Commissi<in  solicits  comments  on  how 
the  differences  in  accounting  standards 
might  affect  the  allowance  for  credit 
risk,  and  what  modifications  the 
Commission  should  make  to  the 
proposed  rules  to  address  those 
differences. 

The  Commission  seeks  comment  on 
all  aspects  of  the  proposed  method  of 
calculating  the  allowance  for  credit  risk. 
Because  the  Basel  Standards  have  been 
implemented  by  many  financial 
regulators,  we  request  comment  as  to 
whether  the  proposed  rule  is  consistent 
with  the  Basel  Standards  as  they  have 
been  implemented.  In  addition,  we 
request  comment  as  to  whether  the 
proposed  rule  is  consistent  with  the 
present  version  of  the  proposed  New 
Basel  Capital  Accord  and  how  various 
financial  regulators  have  proposed  to 
implement  the  proposed  New  Basel 
Capital  Accord.  Should  an  SIBHC  have 
other  alternative  methods  for  calculating 
I  he  allowance  for  credit  risk? 

4  Calculation  of  Consolidated 
.Allowance  for  Operational  Risk 

Under  proposed  Rule  17i-7.  an  SIBHC 
would  be  required  to  calculate  an 
allowance  for  operational  risk  consistent 
with  the  appropriate  standards 
published  by  the  Basel  Committee.  The 
Basel  Committee  has  proposed  three 
methods  for  the  calculation  of  an 
allowance  for  operational  risk  (i)  the 
basic  approach:  (ii)  the  standardized 
approach;  and  (iv)  the  advanced 
measurement  approach.  For  a  complete 
discussion  of  the  proposed  operational 
risk  calculation,  please  refer  to  the 
(iroposed  New  Basel  Capital  Accord."*' 
The  basic  and  standardized  approach 
calculations  are  based  on  fixed 
percentages.  Under  the  basic  approach, 
the  allowance  is  15%  of  consolidated 
annual  revenues  net  of  interest  expense 


"  5pp  the  New  Basel  Capital  Accord  (April. 
2003). 


averaged  over  the  past  three  years.  The 
standardized  approach  maps  these 
revenues  to  eight  business  lines.  The 
allowance  for  operational  risk  is  then  a 
percentage  of  revenues  net  of  interest 
expense,  ranging  from  12%  to  18%. 
attributed  to  each  business  line.  The 
advanced  measurement  approach 
requires  a  system  for  tracking  and 
controlling  operational  risk  and 
provides  that  the  allowance  for 
operational  risk  is  the  largest 
operational  loss  that  might  be  expected 
over  a  one-year  period  with  99.9% 
confidence. 

We  solicit  comment  on  all  aspects  of 
these  three  methods  for  calculating 
consolidated  allowance  for  operational 
risk.  In  addition,  we  request  that 
commenters  address  whether  any  of  the 
three  methods  is  preferable  and,  if  so, 
explain  why.  Further,  could  any 
changes  be  made  to  these  methods  that 
would  better  accommodate  the  broker- 
dealer  business?  Finally,  should  we 
allow  an  SIBHC  to  choose  one  of  the 
three  methods,  or  should  the  proposed 
Rule  require  that  SIBHCs  use  the 
advanced  measurement  approach? 

5.  Alternative  Capital  Assessment 

Under  paragraph  (e)  of  proposed  Rule 
17i-7,  an  SIBHC  would  be  permitted  to 
compute  a  capital  assessment  using  the 
Basel  Staadards  that  the  SIBHC  already 
is  required  to  submit  to  a  financial 
regulator  or  supervisor  in  lieu  of  the 
computations  described  in  paragraphs 
(a)  through  (d).  This  proposed  Rule  is 
intended  to  allow  an  entity  that  may 
already  be  subject  to  certain 
consolidated  supervision  requirements 
to  continue  to  use  its  present  systems 
and  methodologies  to  compute  a  capital 
assessmeat  for  reporting  purposes  for 
the  affdiate  group  so  long  as  that 
computation  is  consistent  with  the  Basel 
Standards. 

6.  General  Questions  Regarding 
Proposed  Rule  17i-7 

We  believe  the  requirements  set  forth 
in  proposed  Rule  1 7i-7  are  necessary  to 
keep  the  Commission  informed  as  to  the 
SIBHCs  financial  condition. 

We  request  comment  on  whether  we 
should  allow  this  alternative  standard  or 
whether  some  other  approach  may  be 
warrantecj. 

We  are  proposing  what  we  believe  are 
prudent  parameters  for  computing  an 
SIBHCs  risk  allowances,  although  in 
some  cases  these  parameters  may  be 
more  conservative  than  some  firms  mav 
believe  ace  necessary  to  account  for  risk. 
For  example,  the  proposal  requires  that 
the  VaR  model  used  to  calculate  market 
risk  hie  based  on  a  ten  business-day 
movement  in  rates  and  prices  and  that 


a  99%  confidence  level  be  used,  and 
that  the  VaR  measure  be  multiplied  by 
a  factor  of  at  least  three.  These 
parameters  are  based  on  our  experience 
and  existing  Commission  rules  (e.g.. 
Appendix  F  of  Rule  15c3-l)  and  rules 
of  other  regulatory  agencies  where  there 
are  similar  risk  factors  in  the  regulated 
entities.  We  ask  for  comment  cm  all 
these  parameters. 

7.  Other  Questions  Regarding  Capital 
Calculation 

Proposed  Rules  17i-6  and  17i-7 
would  apply  a  capital  rep(irting 
requirement  consistent  with  the  Basel 
Standards  to  the  SIBHC.  The  Basel 
Committee  is  currently  developing  a 
new^  international  agreement,  the 
proposed  New  Basel  Capital  Accord. 
The  proposed  New  Basel  Capital  Accord 
specifies  three  "pillars"  for  the  group- 
wide  supervision  of  internationally 
active  banks  and  financial  enterprises. 
The  first  pillar,  "minimum  regulatory 
capital"  requirements,  requires 
calculations  for  credit  and  operational 
risk  and.  for  firms  with  significant 
trading  activity,  market  risk.  The  second 
pillar,  "supervisory  review,"  requires 
that  capital  be  assessed  relative  to 
overall  risks  and  that  supervisors  review 
and  take  action  in  response  to  those 
assessments. 

The  third  pillar  requires  certain 
di.sclosures  which  will  allow  market 
participants  to  assess  ke\'  pieces  of 
information  concerning,  for  example, 
the  capital,  risk  exposures,  and  risk 
assessment  processes  of  the  institution. 
The  purpose  of  the  third  pillar  is  to 
complement  the  minimum  capital 
requirements  and  the  supervisory 
review  process  by  encouraging  market 
discipline. 

The  third  pillar  is  discussed  in  the 
U.S.  banking  agencies'  Advanced  Notice 
of  Proposed  Rulemaking  on  the 
proposed  New  Basel  Capital  Accord.^^ 
As  the  banking  agencies  noted,  an 
integral  part  of  the  advanced  approaches 
is  enhanced  public  disclosure  practices. 
Specific  disclosure  requirements  would 
be  applicable  to  all  institutions  using 
the  advanced  approaches  and  would 
encompass  capital,  credit  risk,  credit 
risk  mitigation,  securitization,  market 
risk,  operational  risk,  and  interest  rate 
risk. 

We  request  comment  on  whether  any 
additional  disclosures  by  U.S.  broker- 
dealer  firms,  their  holding  companies, 
and  affiliates  should  be  required  to  meet 
the  requirements  of  the  third  pillar  of 
the  proposed  New  Basel  Capital  Accord. 


"-'  See  Risk-Based  Capital  Guidelines: 
Implementation  of  New  Basel  Capital  Accord,  68  FR 
45900  (August  4,  2003),  Iseginning  at  45943. 
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If  additional,  specific  disclosure  is 
warranted,  commenters  are  asked  to 
address  where  that  disclosure  should  be 
made  as  well  as  whether  disclosures 
should  be  made  on  a  quarterly,  annual. 
or  other  periodic  basis.  In  addition,  we 
request  comment  on  whether  additional 
required  disclosures  should  depend  on 
whether  a  firm  is  privately  held  or  is  a 
public  reporting  companv 

We  also  request  comment  on  whether 
the  regulatory-  regime  outlined  in  this 
proposal  together  with  existing 
Commission  regulation  of  broker-dealers 
would  meet  the  requirements  of  the  first 
and  second  pillars  of  the  proposed  .Vew 
Basel  Capital  Accord  or  whether 
changes  or  enhancements  should  be 
made. 

We  request  f:omment  on  whether,  if 
the  proposed  .Veiv  Basel  Capital  Accord 
is  adopted,  there  should  be  a  transition 
period  before  the  Commission  requires 
its  use  by  SIBHCs. 

/.  Proposed  Rule  1 7i-8:  Notification 
Requirements  for  SIBHCs 

A  broker-dealer  that  is  part  of  a  large 
holding  company  structure  may  be 
vulnerable  to  increased  risks  from  the 
activities  of  its  affiliates  and  may  face 
difficulty  in  continuing  its  operations  if 
a  major  affiliate  ceased  operations  or 
encountered  financial  difficulties. 
Proposed  Rule  17i-8  would  require  the 
SIBHC  to  notif\'  the  Commission  upon 
the  occurrence  of  certain  events  The 
proposed  early  warning  system  is 
designed  to  provide  the  Commission 
with  information  so  that  it  can  identify 
these  potential  risks  to  the  broker-dealer 
and  its  customers. 

Paragraph  (a|  of  proposed  Rule  17i-8 
would  require  the  SIBHC  to 
immediately  notif\-  the  Commission 
upon  the  occurrence  of  certain  events. 
These  events  include  (i)  the  occurrence 
of  certain  backtesting  exceptions;  (ii]  the 
SIBHCs  computation  reflects  that 
consolidated  allowable  capital  is  less 
than  110%  of  the  sum  of  consolidated 
allowances  for  market,  credit  and 
operational  risk:  (iii)  an  affiliate  declares 
bankruptcy  or  otherwise  becomes 
insolvent;  (iv)  the  SIBHC  becomes  aware 
that  a  credit  rating  agency  intends  to 
decrease  its  evaluation  of  the 
creditworthiness  of  an  affiliate  or  the 
credit  rating  assigned  to  one  or  more 
outstanding  short  or  long-term 
obligations  of  an  affiliate;  (v)  the  SIBHC 
becomes  aware  that  a  financial 
regulatory-  agency  or  self-regulatorv 
organization  has  taken  certain 
regulatory-  actions  against  an  affiliate;  or 
(vi)  the  SIBHC  becomes  ineligible  to  be 
supervised  bv  the  Commission  as  a 
SIBHC  {e.g..  the  SIBHC  purchases  an 
insured  bank,  or  the  SIBHCs  affiliated 


broker-dealers  tentative  net  capital  falls 
below  SlOO  million).'"  We  believe  that 
these  events  would  indicate  a  decline  in 
the  financial  and  operational  well-being 
of  the  firm.  Were  an  SIBHC  to  file  a 
notification  as  required  bv  proposed 
Rule  17i-8,  the  Commission  may  be 
prompted  to  request  additional  reports, 
as  contemplated  by  proposed  Rule  17i- 
6(b).  and  otherwise  begin  to  monitor  the 
firm's  condition  more  closely. 

In  addition,  proposed  Rule  17i-8 
would  require  that  an  SIBHC  notifv  the 
Commission  if  there  were  a  material 
change  (along  with  a  description  of  that 
change)  in  the  ownership  or 
organization  of  the  affiliate  group,  the 
status  of  any  affiliate  that  is  material,  or 
the  major  business  functions  of  any 
material  affiliate. '*•* 

Paragraph  (c)  of  proposed  Rule  17i-8 
would  specif)'  the  manner  in  which 
these  notices  and  reports  should  be 
provided  to  the  Commission.  In 
addition,  paragraph  (c)  of  proposed  Rule 
17i-8  would  specify  that  the  notices  and 
reports  filed  with  the  Commission 
pursuant  to  Rule  17i-8  would  be 
accorded  confidential  treatment.  We 
believe  it  is  important  to  accord 
confidential  treatment  to  the  notices  and 
reports  an  SIBHC:  ■v\-ould  be  required 
provide  pursuant  to  proposed  Rule  17i- 
8  because  the  information  contained  in 
those  notices  and  reports  would 
generally  be  highly  sensitive,  non- 
public business  information. 

We  believe  the  requirements  set  forth 
in  proposed  Rule  17i-8  are  necessary  to 
keep  the  Commission  informed  as  to  the 
SIBHCs  activities,  financial  condition, 
policies,  systems  for  monitoring  and 
controlling  financial  and  operational 
risks,  and  transactions  and  relationships 
between  any  broker  or  dealer  affiliate  of 
the  SIBHC  and  the  extent  to  which  the 
SIBHC  has  complied  with  the 
provisions  of  the  Act  and  the 
regulations  prescribed  and  orders  issued 
under  the  Act. 

We  request  comment  on  all  aspects  of 
these  notification  requirements.  In 
addition,  we  request  comment  as  to 
whether  the  events  that  would  trigger 
the  notification  requirement  are 
appropriate,  and  whether  other 
triggering  events  should  be  included, 

III,  General  Request  for  Comment 
Regarding  Proposed  Rules 

The  Commission  solicits  comment  on 
its  proposal  to  supervise  IBHCs  as 
SIBHCs.  The  Commission  solicits 
comments  on  whether  this  proposal 
would  provide  adequate  Commission 
oversight  on  a  group-wide  basis  of 


IBHCs  that  file  a  Notice  of  Intent  to 
become  super\'ised  by  the  Commission 
as  an  SIBHCs. 

We  note  that  on  September  12,  2003, 
the  Federal  Reserve  Board,  the  Office  of 
the  Comptroller  of  the  Currency,  the 
Office  of  Thrift  Supervision,  arid  the 
Federal  Deposit  Insurance  Commission 
requested  public  comment  on  an 
interim  final  rule  and  a  notice  of 
proposed  rulemaking  to  amend  their 
risk-based  capital  standards  for  the 
treatment  of  assets  in  asset-hacked 
commercial  paper  prograpis 
consolidated  under  the  recently  issued 
Financial  Accounting  Standards  Board 
Interpretation  No.  46.  Consolidation  of 
Variable  Interest  Entities."''  The  rule 
would  also  modify-  the  risk-based  capital 
treatment  of  certain  securitizations  with 
early  amortization  provisions.  In 
addition,  the  treatment  of  securitization 
exposures  is  discussed  in  the  banking 
agencies  Advanced  Notice  of  Proposed 
Rulemaking  on  the  proposed  New  Basel 
Capital  Accord.'^'^ 

Should  the  Commission  consider  any 
modifications  to  the  calculations  of 
allowances  for  market  and  credit  risk  for 
asset-backed  securitization  programs  as 
contemplated  by  proposed  Rule  17i-7? 
If  so,  how  and  why  should  the 
Commission  modify-  these  calculations 
for  asset-backed  securitization 
programs?  Should  the  Commission 
consider  any  other  issues  related  to  the 
capital  treatment  of  securitization 
exposures? 

Commenters  may  also  wish  to  discuss 
whether  the  Commission  should    . 
consider  a  different  approach,  and  if  so, 
what  that  approach  should  be. 

Commenters  should  provide 
empirical  data  to  support  their  views. 
Comments  should  be  submitted  by 
February  4.  2004 

rV.  Paperwork  Reduction  Act 

Certain  provisions  of  proposed  new 
Rules  17i-l  through  17i-8  and  the 
amendments  to  Rules  17hl-T  and  17h- 
2T  contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995."" 
The  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(dl  and  5  C.F.R.  1320.11. 
The  titles  for  the  collections  of 
information  are  (i)  Rules  17h-lT  and 


"^  See  paragraph  (a)  of  proposed  Rule  1 7i-e. 
^  See  paragraph  (bj  of  proposed  Rule  17i-«. 


»"  See  Risk-Based  Capital  Guidelines;  Capital 
Adequacy  Guidelines:  Capital  Maintenance  Asset- 
Backed  Commercial  Paper  Programs  and  Earlv 
Amortization  Proiisions.  68  FR  56568  (Oct  1 
2003). 

«*'  See  Risk-Based  Capital  Guidelines; 
Implementation  of  New  Basel  Capital  Accord.  68  FR 
45900  (August  4.  2003),  beginning  at  45932. 

"' 44  U.S.C.  3501.  efseq. 


62924 


Federal  Register/ Vol.  68,  No.  215 /Thursday,  November  6.  2003 /Proposed  Rules 


17h-2T  Risk  Assessment  Rules:  (ii)  Rule 
17i-2  Notice  of  Intention  to  be 
Supervised  by  the  Commission  as  a 
Supervised  Investment  Bank  Holding 
Company:  (iii)  Rule  17i-3  Withdrawal 
fmni  Supervision  as  an  .Supervised 
Investment  Bank  Holding  Company:  (iv) 
Rule  l7i-4  Internal  Risk  Management 
Control  Systems  Requirements  for 
Supervised  Investment  Bank  Holding 
Companies:  (v)  Rule  17i-5  Record 
Creation.  Maintenance,  and  Access 
Requirements  for  Supervised 
Investment  Bank  Holding  C^ompanies; 
(vi)  Rule  17i-6  Reporting  Requirements 
for  Supervised  Investment  Bank 
Holding  Companies;  and  (vii)  Rule  17i- 
8  Notification  Requirements  for 
Supervised  Investment  Bank  Holding 
Companies.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  complv  with,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

A.  Collection  of  Information  Under  the 
Amendments  to  Rules  17h-lT and  17b- 
2T  and  New  Rules  17i-l  Through 
1 7i-8 

Proposed  Rule  17i-l  through  17i-8 
would  create  a  framework  for 
Commission  supervision  of  SIBHCs.  The 
collections  of  information  included  in 
these  proposed  rules  are  necessar\'  to 
allow  the  Commission  to  effectively 
determine  whether  SIBHC  supervision 
is  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  §  17  of 
the  Act  and  allow  the  Commission  to 
supervise  the  activities  of  these  SIBHCs. 
These  rules  also  would  enhance  the 
Commission's  supervision  of  the 
SIBHCs'  subsidiarv  broker-dealers 
through  collection  of  additional 
information  and  inspections  of  affiliates 
of  those  broker-cfealers.  Regulatory 
oversight  pursuant  to  this  svstem  is 
voluntar\-.  and  eligible  IBHCs  would  not 
be  required  to  be  supervised  in  this 
manner.  This  framework  would  include 
procedures  through  which  an  IBHC 
could  file  a  Notice  of  Intention  to 
become  supervised  by  the  Commission 
as  an  SIBHC,  as  well  as  recordkeeping 
and  reporting  requirements  for  SIBHCs. 

The  amendments  to  Rules  17h-lT 
and  17h-2T''"  would  exempt  broker- 
dealers  that  are  affiliated  with  an  SIBHC 
from  those  rules  and  thus  reduce  their 
"collection  of  information  " 
requirements.  This  exemption  is 
designed  to  eUminate  duplicative 
recordkeeping  and  reporting 
requirements. 


B.  Proposed  Use  of  Information 

The  Commission  would  use  the 
information  collected  under  the 
proposed  new  Rules  to  determine 
whether  SIBHC  supervision  is  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  §  17  of  the  Act  and  to 
monitor  the  financial  condition,  risk 
management,  and  activities  of  SIBHCs 
on  a  group-wide  basis.  In  particular,  it 
would  allow  the  Commission  access  to 
important  information  regarding 
activities  of  a  broker-dealer's  affiliates 
that  could  impair  the  financial  and 
operational  stability  of  the  broker-dealer 
or  the  SIBHC. 

C.  Respondents 

An  IBHC  can  file  a  Notice  of  Intention 
to  be  supervised  by  the  Commission  as 
an  SIBHC  only  if  it:  (1)  Has  a  subsidiary 
broker  or  dealer  that  can  evidence  that 
it  has  a  substantial  presence  in  the 
securities  business;  and  (2)  is  not  (i) 
affdiated  with  an  insured  bank  (with 
certain  exceptions)  or  a  savings 
association,  (ii)  a  foreign  bank,  foreign 
company,  or  a  company  that  is 
described  in  section  8(a)  of  the 
International  Banking  Act  of  1978,  or 
(iii)  a  foreign  bank  that  controls  a 
corporation  chartered  under  section  25A 
of  the  Federal  Reserve  Act.^'''  Paragraph 
(d)(2)(i)(B)  of  proposed  Rule  17i-2 
would  indicate  that  the  Commission 
would  not  consider  it  to  be  necessary  or 
appropriate  to  supervise  an  IBHC  unless 
it  can  demonstrate  that  it  owns  or 
controls  a  broker-dealer  that  has  a 
substantial  presence  in  the  securities 
business  (which  may  be  demonstrated 
by  a  showing  that  the  broker-dealer 
maintains  tentative  net  capital  of  at  least 
SlOO  million). 

As  of  March  31,  2003,  approximately 
100  registered  broker-dealers  reported" 
their  tentative  net  capital  as  being 
between  $100  million  and  SI  billion. '«" 
Many  of  these  broker-dealers  aire 
affiliated  with  another  broker-dealer 
that  reported  its  tentative  net  capital  as 
being  more  than  SlOO  million. 


'  See  supra,  note  64. 


'"  Federal  Reserve  Act  section  25 A  (12  U.S.C. 
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""'Per  March  31,  2003,  FOCDS  Report  filings. 
Broker-dealers  are  required  to  file  monthly  and/or 
quarterly  reports  on  Form  X-17A-5  pursuant  to 
Rule  17a-Bfa)  (17  CFR  240.17a-5(a|).  commonly 
referred  to  as  FOCUS  Reports.  In  addition,  see 
supra,  note,  wherein  we  propose  rules  and  rule 
amendments  that  would  allow  a  holding  company 
that  owns  or  controls  a  broker-dealer  that  maintains 
more  than  Si  billion  in  tentative  net  capital.  The 
supervisory  framework  provided  by  those  proposed 
rules  and  rule  amendments  would  allow  the  broker- 
dealers  of  those  entities  to  calculate  market  and 
credit  risk  capital  charges  using  mathematical 
modeling  techniques,  thus  we  believe  those  firms 
will  elect  that  supervisory  framework  and  will  not 
elect  to  be  supervised  pursuant  to  these  proposed 
new  rules. 


Approximately  35  could  not  be 
supervised  by  the  Commission  as  an 
SIBHC  due  to  the  fact  that  each  is  either: 
(i)  affiliated  with  an  insured  bank  (with 
certain  exceptions)  or  a  savings 
association, 1'"  (ii)  a  foreign  bank, 
foreign  company,  or  a  company  that  is 
described  in  section  8(a)  of  the 
International  Banking  Act  of  1978,  or 
(iii)  a  foreign  bank  that  controls  a 
corporation  chartered  under  section  25A 
of  the  Federal  Reserve  Act.'"-  In 
addition,  some  broker-dealers  may  not 
be  active  in  jurisdictions  that  require 
securities  firms  to  demonstrate  that  they 
have  consolidated  supervision  at  the 
holding  company  level  that  is 
equivalent  to  EU  consolidated 
supervision,  or  may  not  find  it  to  be 
cost-effective  to  register  as  an  SIBHC  for 
other  reasons.  Thus,  the  Commission 
estimates  that  six  IBHCs  will  file  notices 
of  intent  to  be  supervised  by  the 
Commission  as  SIBHCs. 

D.  Reporting  and  Recordkeeping 
Burdens 

1.  Amendments  to  Rules  17h-lT  and 
17h-2T 

The  amendments  to  Rules  17h-lT 
and  17h-2T""  would  exempt  broker- 
dealers  that  are  affiliated  with  an  SIBHC 
from  those  rules  and  thus  reduce  their 
"collection  of  information" 
requirements.  Rule  17h-lT  requires  that 
a  broker-dealer  maintain  and  preserve 
records  and  other  information 
concerning  the  broker-dealer's  holding 
companies,  affiliates,  or  subsidiaries 
that  are  likely  to  have  a  material  impact 
on  the  financial  or  operational  condition 
of  the  broker-dealer.  Rule  17h-2T 
requires  broker-dealers  to  file  with  the 
Commission  quarterly  reports 
concerning  the  information  required  to 
be  maintained  and  preserved  under 
Rule  17h-lT.  The  present  PRA  burden 
for  broker-dealers  that  are  presently 
reporting  pursuant  to  Rules  17h-l'r  and 
17h-2T  is  24  hours  per  vear  for  each 
broker-dealer  respondent.  The  estimated 
six  firms  therefore  would  have  their 
annual  burden  reduced  by  an  aggregate 
of  144  hours  per  year. 

2.  Proposed  Rule  17i-2 

Proposed  Rule  17i-2  would  require 
that  an  IBHC  file  a  Notice  of  Intention 
to  become  supervised  by  the 
Commission  as  an  SIBHC.  The  Notice  of 
Intention  would  have  to  set  forth  certain 
information  and  include  a  number  of 
documents.  The  SIBHC  would  also  have 


""  See  Exchange  Act  section  17(i)(l)(A)(i)  [15 
U.S.C.  78q(i)(l)(A)(i)l. 

'•"Federal  Reserve  Act  section  25A  (12  U.S.C. 
611). 

^°^  See  supra,  note  64 


Federal  Register/ Vol.  68.  No.  215  /  Thursday.  November  b,  2003 'Propn.sed  Rule.. 


62925 


to  submit  amendments  to  its  Notice  of 
Intention  if  certain  information  became 
incorrect  or  if  it  made  certain  material 
changes.  The  Commission  designed 
Rule  17i-2  so  an  IBHC  could  compile 
and  submit  existing  documents  with  its 
Notice  of  Intention  (as  opposed  to 
requiring  that  an  IBHC  create  additional 
documents)  in  order  to  decrease  any 
costs  or  burdens  involved  with  this 
proposed  rule. 

As  stated  previously  in  section  IV. C. 
we  estimate  that  approximately  six 
IBHCs  will  file  Notices  of  Intention  to 
become  SIBHCs.  We  estimate  that  each 
IBHC  that  files  a  Notice  of  Intention  to 
become  supervised  by  the  Commission 
would  take  approximatelv  900  hours  to 
draft  a  Notice  of  Intention,  compile  the 
various  documents  to  be  included  with 
the  Notice  of  Intention,  and  work  with 
the  Commission  staff.  Further,  we 
believe  that  an  IBHC  would  have  an 
attorney  review  its  Notice  of  Intention, 
and  we  estimate  that  it  would  take  the 
attorney  approximately  100  hours  to 
complete  such  a  review.  Consequently, 
we  estimate  the  total  burden  for  all  six 
firms  to  be  approximately  6,000 
hours. T'-'  We'believe  this^  would  be  a 
one-time  burden. 

The  estimates  of  the  initial  burden  for 
proposed  Rule  17i-2  are  based  on  the 
estimates  the  Commission  made  in 
adopting  Rule  17c.3-lf,  which  contained 
similar  requirements.'""'  Our  burden 
estimates  for  proposed  Rule  17i-2  are 
lower  than  our  burden  estimates  relating 
to  the  application  provisions  of  Rule 
15c3-lf  because  our  estimates  relating 
to  the  creation  of  mathematical  models 
have  been  removed  from  the  estimate. 
Proposed  Rule  17i-2  does  not  require 
that  mathematical  models  be  created.  In 
addition,  the  requirement  to  create  a 
model  is  not  a  paperwork  burden. 
Accordingly,  the  costs  associated  with 
creation  of  mathematical  models  are 
included  in  the  Cost-Benefit  discussion 
regarding  proposed  Rule  17i-7  (which 
would  require  that  an  SIBHC  calculate 
allowances  for  market  and  credit  risk 
using  mathematical  models).  The 
estimates  we  used  here  were  also 
adjusted  based  on  the  staffs  experience 
in  implementing  the  QTC  derivatives 
dealer  rules.  We  based  our  burden 
estimates  for  proposed  Rule  17i-2  on 
our  burden  estimates  for  Rule  15c3-lf 
because  the  application  provisions  of 
Rule  15c3-lf  and  proposed  Rule  17i-2 
are  substantially  similar  and  because  no 
comments  were  received  regarding  the 
burden  estimates  for  Rule  15c3-lf. 


Rule  17i-2  also  requires  that  an  IBHC/ 
SIBHC  ""'  update  its  Notice  of  Int.-ntKU! 
on  an  ongoing  basis.  We  estimate,  based 
on  the  staffs  experience,  that  an  IBHC/ 
SIBHC  will  take  approximatelv  2  hours 
each  month  to  update  its  Notice  of 
Intention,  as  necessarv'.  Thus,  we 
estimate  that  it  will  take  the  six  IBHC/ 
SIBHCs,  in  the  aggregate,  about  144 
hours  each  year  ^o'  to  update  their 
Notices  of  Intention. 

3.  Proposed  Rule  17i-3 

Proposed  Rule  17i-3  would  provide  a 
method  by  which  an  SIBHC  could 
withdraw  from  Commission  supervision 
as  an  SIBHC.  The  proposed  rule  would 
require  that  an  SIBHC  file  a  notice  of 
withdrawal  with  the  Commission 
stating  that  the  SIBHC  wished  to 
withdraw  from  Commission 
supervision. 

Due  to  the  benefits  and  costs 
associated  with  becoming  supervised  by 
the  Commission  as  an  SIBHC,  we 
believe  that  an  IBHC  would  carefully 
consider  filing  a  Notice  of  Intention.  For 
PR.\  purposes  only,  we  estimate  that 
one  SIBHC  may  wish  to  withdraw  from 
Commission  supervision  as  an  SIBHC 
over  a  ten-year  period. 

We  estimate,  based  on  the  staffs 
experience,  that  an  SIBHC  that 
withdraws  from  Commission 
supervision  as  an  SIBHC  would  take  one 
attorney  approximately  24  hours  to  draft 
a  withdrawal  notice  and  submit  it  to  the 
Commission.  Further,  we  believe  the 
SIBHC  would  have  a  senior  attorney  or 
executive  officer  review  the  notice  of 
withdrawal  before  submitting  it  to  the 
Commission,  and  that  it  would  take 
such  person  8  hours  to  conduct  such  a 
review.  Thus,  we  estimate  that  the 
annual,  aggregate  burden  of 
withdrawing  from  Commission 
supervision  as  an  SIBHC  would  be 
approximately  3.2  hours  each  year.'"« 

4.  Proposed  Rule  17i-4 

Proposed  Rule  17i-4  would  require  an 
SIBHC  to  have  in  place  a  risk 
management  control  system  appropriate 
for  its  business  and  organization.  An 
SIBHC  would  need  to  consider,  among 
other  things,  the  sophistication  and 
experience  of  its  operations,  risk 
management,  and  audit  personnel,  as 


""  (900  hours  +  100  hours)  x  6  IBHCs/SIBHCs  = 
6,000  hours. 

>°'-See  17  CFR  240.15c3-l«a). 


"*  .\n  IBHC  would  be  required  to  review  and 
update  its  Notice  of  Intention  to  the  extent  it 
t>ecomes  inaccurate  prior  to  a  Comrpission 
determination,  and  an  SIBHC  would  be  required  to 
update  its  Notice  of  Intention  if  it  changes  a 
mathematical  model  used  to  calculate  its  risk 
allowances  pursuant  to  proposed  Rule  17i-7  after 
a  Conmiission  determination  was  made. 

'"^  (2  hours  X  12  months-each  year)  .x  6  SIBHCs 
=  144 

'""  (1  SIBHC  /  every  10  years)  x  (24  hours  to  draft 
+  8  hours  to  review)  =  3.2  hours. 


well  as  the  separation  of  duties  among 
these  personnel,  when  designing  and 
implementing  its  internal  control 
system's  guidelines,  policies,  and 
procedures.  These  requirements  are 
designed  to  result  in  control  systems 
that  would  adequately  address  the  risks 
posed  by  the  firm's  business  and  the 
environment  in  which  it  is  being 
conducted.  In  addition,  this  would 
enable  an  SIBHC  to  implement  specific 
policies  and  procedures  unique  to  its 
circumstances. 

Proposed  Rule  17i-4  also  would 
require  that  an  SIBHC  periodically 
review  its  internal  risk  management 
control  system  for  integrity  of  the  risk 
measurement,  monitoring,  and 
management  process,  and 
accountability,  at  the  appropriate 
organizational  level,  for  defining  the 
permitted  scope  of  activity  and  level  of 
risk. 

In  implementing  its  policies  and 
procedures,  an  SIBHC  would  be 
required  to  document  and  record  its 
system  of  internal  risk  management 
controls.  In  particular,  an  SIBHC  would 
be  required  to  document  its 
consideration  of  certain  issues  affecting 
its  business  when  designing  its  internal 
controls.  An  SIBHC  would  also  be 
required  to  prepare  and  maintain 
written  guidelines  that  discuss  its 
internal  control  system. 

The  information  to  be  collected  under 
proposed  Rule  17i-4  would  be  essential 
to  the  supervision  of  SIBHCs  and  their 
compliance  with  the  Commission's 
proposed  rules.  More  specifically,  the 
requirement  that  an  SIBHC  document 
the  planning,  implementation,  and 
periodic  review  of  its  risk  management 
controls  is  designed  to  assure  that  all 
pertinent  issues  are  considered,  that  the 
risk  management  controls  are 
implemented  properly,  and  that  they 
continue  to  adequately  address  the  risks 
faced  by  SIBHCs. 

As  stated  previously  in  section  rV.C, 
we  estimate  that  approximately  six 
IBHCs  will  file  Notices  of  Intention  to  be 
supervised  by  the  Commission  as 
SIBHCs.  We  further  estimate  that  the 
average  amount  of  time  an  SIBHC  would 
spend  assessing  its  present  structure, 
businesses,  and  controls,  and 
establishing  and  documenting  its  risk 
management  control  system  would  be 
about  3.600  hours,  and  that  this  would 
be  a  one-time  burden.  In  addition,  we 
estimate  that  an  SIBHC  would  spend 
approximately  250  hours  each  year 
maintaining  its  risk  management  control 
system.  Thus,  we  estimate  that  the  total 
initial  burden  for  all  SIBHCs  would  be 
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approximately  21,600  hours  '"''  and  the 
continuing  annual  burden  would  be 
about  1.500  hours."" 

The  estimates  of  the  initial  and 
annual  burdens  for  proposed  Rule  17i- 
4  are  based  on  the  estimates  the 
Commission  made  in  adopting  Rule 
15c3-4.  Proposed  Rule  17i-4  makes 
Rule  15c3-4  applicable  to  SIBHCs.  Our 
burden  estimates  for  proposed  Rule  17i- 
4  are  higher  than  our  burden  estimates 
for  Rule  15c3-4  because  an  SIBHC 
would  be  establishing,  documenting, 
and  maintaining  a  system  of  internal 
risk  management  controls  for  the 
affiliate  group,  and  not  just  for  one  firm. 
We  based  our  burden  estimates  for 
proposed  Rule  17i^  on  our  burden 
estimates  for  Rule  loc3-4  because  Rule 
15r3^  and  proposed  Rule  17i-4  are 
substantially  similar  and  because  no 
comments  were  received  regarding  the 
burden  estimates  for  Rule  15c3-4. 

Internationally  active  firms  generally 
already  have  in  place  risk  management 
practices,  and  will  generally  review  and 
improve  their  risk  management 
practices  in  the  near  future  despite  these 
rules.  However,  we  recognize  that,  tn 
the  extent  an  IBHC  presently  has  a 
group-wide  internal  risk  management 
control  system,  those  systems  may  not 
take  intoaccount  all  of  the  elements  and 
issues  required  by  proposed  Rule  17i-4. 
In  addition,  these  firms  may  not  have 
documented  their  consideration  of  these 
elements  and  issues,  or  other  aspects  of 
their  internal  risk  management  control 
systems. 

5.  Proposed  Rule  17i-5 

Pursuant  to  proposed  Rule  17i-5.  an 
SIBHC  would  be  required  to  make  and 
keep  current  certain  records  relating  to 
its  business.  In  addition,  it  would  be 
required  to  preserve  those  and  other 
records  for  certain  prescribed  time 
periods.  The  purpose  of  this  rule  is  to 
require  that  the  SIBHC  create  and 
maintain  records  that  would  allow  the 
Commission  to  evaluate  SIBHC 
compliance  with  the  rules  to  which  it  is 
subject.  We  expect  that  any  additional 
burden  under  the  proposed  rule  would 
be  minimal  because  the  information  that 
would  be  called  for  under  the  proposed 
rule  is  information  a  prudent  IBHC  that 
manages  risk  on  a  group-wide  basis 
would  maintain  in  the  ordinary  course 
of  its  business. 

Pursuant  to  proposed  Rule  17i-5.  an 
SIBHC  would  be  required  to  make  and 
keep  records  reflecting  (i)  the  results  of 
quarterly  stress  tests;  (ii)  that  the  firm 
had  created  a  contingency  plan  to 


respond  to  certain  possible  funding  and 
liquidity  difficulties;  and  (iii)  the  basis 
for  credit  risk  weights.  We  estimate  that 
the  average  amount  of  time  an  SIBHC 
would  spend  to  create  a  record 
regarding  stress  tests  is  about  64  hours 
each  quarter,  or  approximately  256 
hours  each  year.  This  estimate  is  based 
on  the  staffs  experience  working  with 
models  and  dealing  with  firms  that  use 
models  through  implementation  of  the 
OTC  derivatives  dealers  rules,  as  well  as 
informal  discussions  with  potential 
respondents.  We  further  estimate  that 
the  average  amount  of  time  an  SIBHC 
would  spend  to  create  and  document  a 
contingency  plan  regarding  funding  and 
liquidity  of  the  affiliate  group  (which 
we  believe  an  SIBHC  would  do  only 
once,  not  on  an  ongoing  basis)  would  be 
about  40  hours.  This  estimate  is  based 
on  the  staffs  experience.  In  addition,  we 
estimate  that  the  average  amount  of  time 
an  SIBHC  would  spend  to  create  a 
record  regarding  the  basis  for  credit  risk 
weights  would  be  about  30  minutes  for 
each  couoterparty.  and  that  on  average, 
an  SIBHC  will  establish  approximately 
20  new  counterparty  arrangements  each 
year.'"  This  estimate  is  based  on 
informal  discussions  the  staff  has  had 
with  potential  respondents. 

Pursuant  to  proposed  Rule  17i-5,  an 
SIBHC  would  be  required  to  maintain 
these  and  other  records  for  at  least  three 
years  in  an  easily  accessible  place.  We 
estimate  that  the  average  amount  of  time 
an  SIBHC  would  spend  to  maintain 
these  and  other,  specified  records  for 
three  years  would  be  about  24  hours  per 
year  per  SIBHC.  This  estimate  is  based 
on  our  present  estimates  for  Rule  17a- 
4,  which  previously  have  been  subject 
to  notice  and  comment  and  have  been 
approved  by  OMB. 

As  stated  previously  in  section  IV. C, 
we  estimate  that  approximately  six 
IBHCs  will  file  Notices  of  Intention  to  be 
supervised  by  the  Commission  as 
SIBHCs.  Thus,  the  total  initial  burden 
relating  to  proposed  new  Rule  17i-5  for 
all  SIBHCs  would  be  approximately  240 
hours  "2  and  the  continuing  annual 
burden  would  be  approximately  1,740 
hours."  * 


'"■'(3,600  Lours  x  6  SIBHCs)  =  21,600  hours. 
'■"(250  hours  per  year  x  6  SIBHCs)  =  1,500  hours 
per  year. 


'"We  estimate  thaJ.  on  average,  each  firm 
presently  maintains  relationships  with 
approximately  1,000  counterparties.  Further,  it  is 
our  understanding  that  firms  generally  already 
maintain  documentation  regardinglheir  credit 
decisions,  including  their  determination  of  credit 
risk  weights,  for  those  counterparties. 

"-  (40  hours  to  create  and  document  a 
contingency  plan  regarding  funding  and  liquidity  of 
the  affiliate  group)  x  6  SIBHCs. 

"  ^  ((256  hours  to  create  a  record  regarding  stress 
tests)  +  ((30  minutes  x  20  counterparties)  to  create 
a  record  regarding  the  basis  for  credit  risk  weights) 
+  (24  hoursx)er  year  to  maintain  records))  x  6 
SIBHCs. 


6.  Proposed  Rule  17i-6 

Proposed  Rule  17i-6  would  require  an 
SIBHC  to  file  certain  monthly  and 
quarterly  reports  with  the  Commission, 
as  well  as  an  annual  audit  repoii.  These 
reporting  requirements  are  necessary  to 
keep  the  Commission  informed  as  to  the 
activities  of  the  SIBHC,  as  well  as  the 
financial  condition,  transactions  and 
relationships  involving  the  affiliate 
group,  and  policies,  systems  for 
monitoring  and  controlling  financial 
and  operational  risks.  In  addition,  these 
requirements  are  essential  to  keeping 
the  Commission  informed  of  the  extent 
to  which  the  SIBHC  or  its  affiliates  have 
complied  with  Section  17(i)  of  the 
Exchange  Act  and  the  rules  promulgated 
thereunder.  Finally,  these  reports  could 
also  be  used  to  evaluate  the  activities 
conducted  by  these  SIBHCs  and  to 
anticipate,  where  possible,  how  they 
might  be  affected  by  significant 
economic  events. 

As  stated  previously  in  section  IV. C, 
we  anticipate  that  the  proposed  rule 
would  affect  approximately  six  SIBHCs. 
We  estimate  that,  on  average,  it  would 
take  an  SIBHC  about  8  hours  each 
month  to  prepare  and  file  the  monthly 
reports  required  by  this  rule  (or 
approximately  96  hours  per  year)."-'  We 
estimate  that,  on  average,  it  would  take 
an  SIBHC  about  16  hours  each  quarter 
(or  64  hours  each  year)  "^'  to  prepare 
and  file  the  quarterly  reports  required 
by  this  rule.  We  estimate  that,  on 
average,  it  would  take  an  SIBHC  about 
200  hours  to  prepare  and  file  the  annual 
audit  reports  required  by  this  rule. 
Thus,  we  estimate  that  the  total  annual 
burden  of  proposed  Rule  17i-6  on  all 
SIBHCs  would  be  approximately  2,160 
hours.'  'f' 

These  estimates  are  based  on  our 
present  estimates  for  17a-12.  which 
were  previously  subject  to  notice  and 
comment  and  have  been  approved  by 
OMB.  However  the  estimates  for  the 
monthly  and  quarterly  reports  were 
reduced  somewhat  due  to  the  fact  that 
an  SIBHC  would  not  be  required  to 
complete  specified  forms,  but  instead 
could  provide  the  required  information 
to  the  Commission  in  its  existing  format. 
We  believe  that  our  use  of  existing 
internal  reports  will  decrease  the 
burden  on  SIBHCs  because  an  SIBHC 
may  compile  existing  documents  and 
submit  them  to  the  Commission. 


"■•  (8  hours  X  12  months  in  a  year)  =  96  hours/ 
year. 

"^(16  hours  X  4  quarters  in  a  year)  =  64  hours/ 
year. 

'  "■  (96  hours  per  year  to  prepare  and  file  monthly 
reports  +  64  hours  each  year  to  prepare  and  file 
quarterly  reports  +  200  hours  each  vear  to  prepare 
and  file  annual  audit  reports)  x  6  SIBHCs  =  2,160 
hours. 
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Further,  the  time  burden  relating  to  the 

annual  audit  was  increased  m 
recognition  of  the  fact  that  the  audit  of 
a  holding  company  is  generally  more 
time  consuming  than  the  audit  of  one 
entity  (for  both  the  accountants  and  the 
firm  employees  working  with  them). 
However,  many  of  these  holding 
companies  are  already  audited  at  the 
holding  company  level,  so.  aside  from 
the  special  supplemental  reports,  no 
additional  burden  should  be  imposed  by 
proposed  Rule  17,-6.  We  believe  that 
most  well-managed  SIBHCs  already 
report  to  their  senior  management  much 
of  the  information  required  to  be 
provided  to  the  Commission  pursuant  to 
proposed  Rule  17i-6. 
7.  Proposed  Rule  17i-8 
Proposed  Rule  17i-8  would  require 
SIBHCs  to  report  on  the  occurrence  of 
certain  events  that  mav  have  a  material 
adverse  affect  on  the  SIBHC.  The 
proposed  early  warning  system  is 
modeled  after  the  early  warning  system 
used  with  respect  to  broker-dealers  in 
Exchange  Act  Rule  17a-]l.  Like 
Exchange  Act  Rule  17a-ll.  proposed 
Rule  17i-8  is  designed  to  give  the 
Commission  advance  warning  of 
problems  that  may  pose  material  nskb  to 
the  financial  and  operational  capability  " 
of  an  SIBHC  and  its  affiliated  broker- 
dealers.  The  proposed  rule  would  be 
integral  to  the  supervision  of  SIBHCs 
and  their  affiliated  broker-dealers. 

We  estimate  that  it  would  take  an 
SIBHC  approximately  one  hour  to  create 
a  notice  required  to  be  submitted  to  the 
Commission  pursuant  to  proposed  Rule 
17i-8.  This  estimate  is  based  on  our 
present  estimates  for  Rule  17a-ll, 
which  were  previously  subject  to  notice 
and  comment  and  have  been  approved 
by  0MB.  The  Commission  received  692 
Rule  17a-n  Notices  from  627  broker- 
dealers  during  the  vear  endmg 
December  2001.  At  that  time,  there  were 
approximately  7.217  active  broker- 
dealers  registered  with  the 
Commission  ""  Thus.  9%  of  active, 
registered  broker-dealers  had  a  situation 
arise  which  caused  them  to  file  a  notice 
pursuant  to  Rule  17a-ll.  Using  this  9% 
figure,  we  estimate  that  of  the 
approximately  six  IBHCs  that  we  believe 
will  register  to  be  super\ised  as  SIBHCs, 
one  may  be  required  to  file  notice 
pursuant  to  proposed  Rule  everv  other 
year.""  Thus,  we  estimate  that  the 


" "  Of  approximately  ".739  broker-dealers 
registered  with  the  Commission  in  2001. 
approximately  341  were  not  yet  active  because  their 
registration  was  pending  SRO  approval  and 
approximately  181  were  inactive  because  they  had 
ceased  doing  a  securities  business  and  had  filed  a 
Form  BDW  with  the  Commission.  Of  those.  7217 
active,  registered  broker-dealers,  three  were 
registered  OTC  derivatives  dealers. 

"«(6  SIBHCs  X  9%)  =  0.54. 


annual  burden  of  proposed  Rule  17i-8 
for  all  SIBHCs  would  be  about  30 
minutes. 

E.  Collection  of  Information  Is 
Mandatory 

The  collections  of  information 
requirements  in  proposed  new  Rules 
17i-l  through  17i-8  would  be 
mandator}'  for  ever\'  IBHC  that  files  a 
Notice  of  Intention  to  be  supervised  by 
the  Commission  as  an  SIBHC  and  every 
SIBHC  that  is  supervised  by  the 
Commission. 

F.  Confidentiality 

The  information  and  documents 
collected,  retained,  and/or  filed 
pursuant  to  Proposed  new  Rules  17i-l 
through  17i-8  would  be  accorded 
confidential  treatment. 

G.  Record  Retention  Period 

Proposed  Rule  17i-5(b)  would  require 
that  an  IBHC  preserve  for  three  vears  in 
an  easily  accessible  place  information 
relating  to  (i)  its  Notice  of  Intention;  (ii) 
its  group-wide  system  of  internal  risk 
management  controls;  (iii)  the  records  it 
is  required  to  make  and  keep  current;^ 
(iv)  the  reports  it  is  required  to  make; 
and  (v)  its  calculations  of  allowable 
capital  and  allowances  for  market, 
credit,  and  operational  risk. 

H.  Request  for  Comments  Regarding 
Paperwvrk  Burden  Estimates 

Under  44  U.S.C.  3506(c){2)(B),  the 
Commission  solicits  comments  to 
evaluate: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  would  have  practical 
utility; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

•  Ways  in  which  we  might  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  in  which  we  might  minimize 
the  burden  of  the  collection  of 
information  on  those  required  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  wishing  to  submit  comments 
on  the  collectipn  of  information 
requirements  should  address  them  to 
The  Office  of  Management  and  Budget. 
Room  3208.  Attention:  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building.  Washington.  DC  20503; 
and  should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz. 


Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  The 
submission  should  reference  File  No. 
57-22-03.  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register;  therefore,  comments 
to  OMB  are  best  assured  of  having  full 
effect  if  OMB  receives  them  within  30 
days  of  this  publication. 

the  Commission  has  submitted  the 
proposed  collections  of  information  to 
OMB  for  approval.  Requests  for  the 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
UTiting.  refer  to  File  No.  S7-22-03.  and 
be  submitted  to  the  Securities  aOid 
Exchange  Commission,  Records 
Management.  Office  of  Filings  and 
Information  Services.  450  Fifth  Street. 
NW..  Washineton  DC  20S49-r)Bn9 

V.  Costs  and  Benefits  of  the  Proposed 
Rules  and  Rule  Amendments 

The  Commission  has  identified 
certain  costs  and  benefits  that  would  be 
associated  with  the  proposed  framework 
for  supervising  SIBHCs.  Super\'ision 
pursuant  to  this  system  is  voluntary, 
and  eligible  IBHCs  would  not  be 
required  to  be  supervised  in  this 
manner.  This  framework  would  include 
requirements  for  IBHCs  that  file  .Notices 
of  Intention  to  be  supervised  by  the 
Commission  as  SIBHCs.  as  well  as 
recordkeeping  and  reporting 
requirements  for  SIBHCs.  including  a 
requirement  that  an  SIBHC  calculate 
and  report  a  calculation  of  allowable 
capital  and  allowances  for  market, 
credit  and  operational  risk. 

A.  Benefits 

There  are  many  quantifiable  and  non- 
quantifiable  benefits  that  would  be 
created  by  these  rules.  We  have 
attempted  to  delineate  those  costs 
below. 

U.S.  securities  firms  that  do  business 
in  the  EU  have  indicated  that  they  may 
need  to  demonstrate  that  thev  are 
subject  to  consolidated  supervision  at 
the  holding  company  level  that  is 
"equivalent"  to  EU  consolidated 
supervision.  Generally.  EU 
"consolidated  supervision"  would  take 
the  form  of  a  series  of  rules,  imposed  at 
the  holding  company  level,  regarding 
firms'  internal  controls,  capital 
adequacy,  intra-group  transactions,  and 
risk  concentration.  Without  a 
demonstration  of  "equivalent" 
super\'ision.  securities  firms  located  in 
the  EU  have  stated  that  they  may  either 
be  subject  to  additional  capital  charges 
or  required  to  form  a  sub-holding 
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company  in  the  EU."''  The  regulatory 
framework  for  SIBHCs  .set  forth  in  the 
proposed  rules  is  mtended  to  provide  a 
basis  for  non-U. S.  financial  regulators  to 
treat  the  Commissi(jn  as  the  principal 
U.S.  consolidated,  home-country 
supervisor '-"  for  .SlBHCs  and  their 
affiliated  broker-dealers.  In  response  to 
a  sur\'ey  conducted  during  the 
rulemaking  process  to  promulgate  the 
OTC  derivatives  dealers  rules,  firms 
suggested  that  they  would  incur 
significant  costs  m  creating  a  new,  non- 
U.S.  regulated  affiliate.  Based  on  that 
information,  we  estimate  that  it  would 
cost  an  IBHC  approximately  S8  million 
to  with  create  a  new.  non-U. S., 
regulated  affiliate.'-'  or  about  S48 
million  in  the  aggregate  for  the  six 
IBHC's  wp  believe  will  file  Notices  of 
Intention  to  become  supervised  by  the 
Commission  as  SIBHCs.  We  do  not  have 
sufficient  information  to  estimate  what 
additional  capital  charges  ma\'  be 
imposed  on  securities  firms  that  do 
business  in  the  EU  if  they  are  not 
subject  to  equivalent  supervision. 

Certain  broker  dealers  must  create 
records  and  file  quarterlv  reports  with 
the  Commission  regarding  the  financial 
condition,  organization,  and  risk 
management  practices  of  the  affiliated 
group  pursuant  to  Exchanges  Act  Rules 
17h-lT  and  i7h-2T.'--  Broker-dealers 
affiliated  with  IBHCs  that  meet  the 
criteria  set  forth  in  proposed  Rules  17i- 
1  through  ]7i-8  generallv  would  be 
subject  to  Rules  17h-lT  and  17h-2T.  To 
the  extent  that  the  information  collected 
or  made  and  maintained  pursuant  to 
proposed  Rule  17i-5  reports  are  made 
and  filed  pursuant  to  proposed  Rule 
17i-6  by  the  SIBHC  of  a  broker-dealer 
that  is  subject  to  Rules  17h-lT  and  17h- 
2T.  that  broker-dealer  will  be  exempted 
from  the  provisions  of  Rules  17h-lT 
and  17h-2T.  We  estimate  that,  on 
average,  a  broker-dealer  affiliated  with 
one  of  the  six  SIBHCs  would  save  about 
SI, 215. 12.'-'  In  the  aggregate,  the  total 


'See  supra  note  3 

^^0  See  supra  note  4. 

"'  Five  firm.s  responded  to  the  survey  and 
estimated  that  their  annual  operating  costs  would 
increase  by  at  least  S36  million  in  the  aggregate  to 
conduct  business  as  an  OTC  derivatives  dealer.  (S36 
million  /  5  firms)  =  S7  2  million  each.  ($7.2  million 
X  an  inflation  factor  of  1.12  (to  account  for  inflation 
from  1998  to  the  present))  =  approximately  S8 
million, 

'--  See  supra,  note  64 

'"  We  estimate,  based  on  the  present  burden  for 
17h-lT  and  17h-2T  (which  has  been-subject  to 
notice  and  commeni  and  has  t)een  approved  by 
OMB).  that  each  broker-dealer  affiliated  virilh  an 
SIBH(.  that  %viU  no  longer  have  to  maintain  records 
or  file  repurts  will  spend  24  hours  less  each  year 
to  perform  these  task.s  The  staff  believes  that  a 
broker-dealer  wniild  have  a  financial  reporting 
manager  perform  these  tasks.  According  to  the 
Securities  Industry  Associations  ("SIA")  Report  on 


cost  savings  associated  with  these 
amendments  would  be  approximately 
S7.291.'--* 

In  addition,  proposed  Rules  17i-l 
through  1 7i-8  would  not  only  create  a 
regulatory  framework  for  the 
Commission  to  supervise  SIBHCs,  but 
they  would  improve  the  Commission's 
ability  to  supervise  the  financial 
condition  and  securities  activities  of 
SIBHCs'  affiliated  broker-dealers.  The 
proposed  requirement  that  an  SIBHC 
establish,  document  and  maintain  an 
internal  risk  management  control 
system  reduces  the  risk  of  significant 
losses  by  tlie  SIBHCs  affiliated  broker- 
dealers.  The  proposed  internal  risk 
management  control  system 
requirement  would  also  reduce  systemic 
risk.  We  have  no  way  to  quantify  this 
benefit. 

An  additional  benefit  arises  from  the 
reduced  borrowing  costs,  or  increased 
stock  price  that  would  result  from  better 
risk  management  practices.  Credit  rating 
agencies  analyze  risk  management 
practices,  among  many  factors,  in 
determining  credit  ratings.  A  firm  that 
has  better  risk  management  systems  may 
be  rated  better,  and  would  therefore  pay 
lower  interest  rates  to  borrow  and 
realize  higher  stock  prices.  However  it 
is  unclear  to  what  extent  risk 
management  factors  into  credit  ratings. 
In  addition,  present  internal  risk 
management  control  systems  vary 
widely  from  firm  to  firm.  Therefore  it  is 
difficult  to  quantify'  this  benefit. 

However,  evolving  industry  best 
practice  for  internationally  active  firms 
suggests  that  some  of  the  firms  already 
have  group-wide  internal  risk 
management  control  systems  in  place, 
and  some  firms  will  implement  the  risk 
managemept  practices  in  the  near 
future, 

B.  Costs 

IBHCs  that  file  Notices  of  Intention  to 
become  supervised  by  the  Commission 
as  SIBHCs  would  incur  various  on-going 
costs  and  one-time  costs. 

1.  Ongoing  Costs 

Proposed  Rules  17i-l  through  17i-8 
would  cause  an  SIBHC  to  incur  ongoing 


Management  and  Professional  Earnings  in  the 
Securities  Industry — 2002,  the  hourly  cost  of  a 
financial  repp-ting  manager  is  $50.63.  (($50.63  x  24 
hours)  =  Si. 215.12.  Generally,  to  achieve  an  hourly 
cost  using  the  SIA's  Report  on  Management  and 
Professional  Earnings  in  the  Securities  Industry — 
2002,  the  staff  will  take  the  median  (or,  if  no 
median  is  provided,  the  mean)  salary  provided  in 
that  Report  far  the  position  cited,  divide  that 
amount  by  1,600  hours  (in  the  average  year),  and 
then  multiply  the  result  by  135%  (to  account  for 
employee  ovsrhead  costs). 

'-•'  ($1,215^2  X  six  affected  broker-dealers)  = 
$7,291. 


costs  relating  to:  (i)  Drafting  and 
reviewing  a  Notice  of  Intention;  (ii) 
drafting  and  reviewing  a  notice  of 
withdrawal:  (iii)  updating  its  internal 
risk  management  control  system;  (iv) 
creating  a  record  regarding  stress  tests; 
(v)  creating  a  record  regarding  the  basis 
for  credit  risk  weights;  (vi)  maintaining 
its  records  in  accordance  with  proposed 
Rule  17i-5:  (vii)  preparing  and  filing 
monthly  and  quarterly  reports;  (viii) 
preparing  and  filing  its  annual  audit: 
(ix)  calculating  allowable  capital  and 
allowances  for  market,  credit,  and 
operational  risk:  (x)  maintaining  its 
models;  (xi)  conducting  stress  tests  on 
its  models:  and  (xii)  filing  notices 
pursuant  to  proposed  Rule  17i-8. 

Proposed  Rule  17i-2  w^ould  require 
that  an  SIBHC  update  its  Notice  of 
Intention  on  an  ongoing  basis.  We 
estimate,  that  each  SIBHC  will  incur  a 
cost  of  approximately  S1.3.S8  each  year 
to  make  any  necessary  updates  to  its 
Notice  of  Intention.'-"'  Thus,  we 
estimate  that  the  total  annual  cost  to 
make  any  updates  to  the  notice  would 
be,  in  aggregate,  about  S8.150  each  vear 
for  all  SIBHCs.'^'' 

Proposed  Rule  17i-3  would  require 
that  an  SIBHC  file  a  notice  of 
withdrawal  with  the  Commission  if  it 
wished  to  withdraw  from  Commission 
supervision.  We  estimate  that  each 
SIBHC  that  withdraws  from 
Commission  supervision  would  incur  a 
cost  of  about  S2.130  to  draft  and  review 
a  notice  or  withdrawal  to  submit  to  the 
Commission.'-"  However,  we  further 
estimate  that  one  SIBHC  may  withdraw 
from  Commission  supervision  onlv  once 
every  ten  years.  Thus,  the  annual  cost  of 
this  rule  would  be  approximately 
S213.'2» 

Proposed  Rule  17i— 4  would  require  an 
SIBHC  to  maintain  an  internal  risk 
management  control  svstem  We 
estimate  that  an  SIBHC  would  incur  a 
cost  of  approximately  S14,150 


'-^  We  estimate  that  an  SIBHC:  will  take  about  24 
hours  each  year  to  assure  that  its  Notice  of  Intention 
is  accurate  and  make  any  necessarv'  updates.  We 
believe  an  SIBHC:  will  have  a  senior  compliance 
person  perform  this  task  .According  to  the  SIA's 
Report  on  Management  and  Professional  Earnings 
in  the  Securities  Industry — 2002,  the  hourly  cost  of 
a  senior  compliance  person  is  $56  60.  (24  hours  x 
$56.60)  =  $1,358  40 

'-•'($1,358.40x6  SIBHCs)  =  $8,150. 

'-'We  estimate,  based  on  the  staffs  experience, 
that  it  would  take  one  attomev  approximately  24 
hours  to  draft  a  withdrawal  notice  and  that  it  would 
take  a  senior  attorney  or  executive  officer  8  hours 
to  review  the  notice  of  withdrawal  before 
submitting  it  to  the  Commission.  According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securiliei  lndustr\-—2002 .  the 
hourly  cost  of  an  attorney  is  $63  75.  and  the  average 
hourly  cost  of  a  senior  attorney  and  executive 
officer  is  $75  00.  ((24  hours  <  $63  75)  +  (8  hours  x 
$75.00))  =  $2,130. 

'2»  ($2,130.00  X  10  years)  =  S213. 
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associated  with  maintaining  its  risk 
management  control  system  each 
year. '  -"  Thus,  the  continuing  annual 
burden  would  be.  in  aggregate. 
approximately  884,897  for  all  six 
SIBHCs."" 

Pursuant  to  proposed  Rule  17i-5,  an 
SIBHC  would  be  required  to  create 
records  regarding  stress  tests  and  the 
basis  for  credit  risk  weights,  and 
preserve  those  and  other  records 
relating  to  its  business  for  certain 
prescribed  time  periods.  We  estimate 
that  an  ,SIBHC  would  incur  an  annual 
cost  of  about  SI  7.280  to  create  a  record 
regarding  stress  tests  as  required  by 
proposed  Rule  171-5. '^i  Further,  we 
estimate  that,  on  average,  an  SIBHC 
would  incur  an  annual  cost  of 
approximately  S371  to  create  a  record 
regarding  the  basis  for  credit  risk 
weights.!  *-■  These  estimates  are  based  on 
informal  disc:ussions  with  potential 
respondents.  Further,  we  estimate  that, 
on  average,  an  SIBHC  would  incur  an 
annual  cost  of  Si. 41 3  to  maintain 
records  pursuant  to  proposed  Rule  17i- 


VVe  estimate  that  it  would  take  each  SIBHC 
250  hours  each  year  to  maintain  its  internal  risk 
management  control  system,  and  that  an  SIBHC 
would  have  a  senior  compliance  person  perform 
that  task.  According  to  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry— 2002.  the  hourly  cost  of  a 
senior  compliance  person  is  $56.60.  (250  hours  x 
S56  60)  =  $14,149.50. 

The  hourly  burden  estimates  are  roughly  based 
on  the  estimates  made  in  the  Commission's  OTC 
derivatives  dealer  releases,  through  which  Rule 
15c3-4  was  promulgated  Proposed  Rule  17i-4 
states  that  an  .SIBHC  must  comply  with  Rule  ]5c3- 
4  as  if  it  were  a  broker-dealer  No  comments  were 
received  in  response  to  the  estimates  proposed  in 
the  OTC  derivatives  dealers  proposing  release,  and 
those  burden  estimates  were  not  changed  in  the 
final  rule  release  Those  estimates  were  increased 
to  account  for  the  fact  that  an  SIBHC  would  be 
designing  and  implementing  a  system  of  internal 
risk  management  controls  for  the  affiliate  group, 
and  not  |ust  for  one  firm 

''" ($14,149.50  X  6  SIBHCs)  =  $84,897. 

'"  Based  on  the  staffs  experience  working  with 
models  and  dealing  with  firms  that  use  models 
through  implementation  of  the  OTC  derivatives 
dealers  rules,  as  well  as  informal  discussions  with 
potential  respondents,  we  estimate  that  an  SIBHC 
would  spend  approximately  256  hours  each  year  to 
create  a  record  regarding  stress  tests.  We  believe 
that  an  SIBHC  would  have  a  trading  floor 
supervisor  or  equivalent  create  this  record. 
According  to  the  SlAs  Report  on  Management  and 
Professional  Earnings  in  the  Securities  Industry— 
2002.  the  hourlv  cost  of  a  trading  floor  supervisor 
IS  $67.50   ($67,50  k  256)  =  $17,280. 

'  <-'  Based  on  the  staffs  informal  discussions  with 
potential  respondents,  we  estimate  that  an  SIBHC 
would  spend  30  minutes  per  counterparty  to  create 
a  record  regarding  credit  risk  weights,  and  that,  on 
average,  each  SIBHC:  would  initiate  relationships 
with  20  new  counterparties  each  year  We  believe 
that  an  SIBHC  would  have  an  intermediate 
accountant  create  this  record   According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
hourly  cost  of  an  intermediate  accountant  is  $37,05 
($37,05  X  (30  minutes  x  20  counterparties))  = 
$370.50. 


5.133  Thus,  the  aggregate  annual  cost 
relating  to  proposed  new  Rule  1 7i-5  for 
all  SIBHCs  would  be  approximately 
$114,382.1''' 

Proposed  Rule  17i-6  would  require  an 
SIBHC  to  file  certain  monthly  and 
quarterly  reports  with  the  Commission, 
as  well  as  an  annual  audit  report.  We 
estimate  that  the  average  cost  for  an 
SIBHC  to  prepare  and  file  the  monthly 
reports  would  be  about  $399  per  month, 
and  thus  approximately  54,788  per 
year.i  *'■  We  estimate  that,  on  average,  an 
SIBHC  would  incur  a  quarterly  cost  of 
$798  to  prepare  and  file  the  required 
quarterly  reports,  and  thus  would  incur 
an  annual  cost  of  $3,192  to  file  these 
reports.' 'fi  Finally,  we  estimate  that,  on 
average,  an  SIBHC  would  incur  an 
annual  cost  of  $9,750  to  prepare  and  file 
an  annual  audit.'  *"  Thus,  we  estimate 
that  the  total  cost  that,  in  aggregate, 
SIBHCs  would  incur  that  are  associated 
with  proposed  Rule  17i-6  would  be 
approximately  $106,385.' *» 


'  "  We  estimate,  based  on  our  present  estimates 
for  Rule  17a-4,  which  previously  have  been  subject 
to  notice  and  comment  and  have  been  approved  by 
OMB.  that  an  SIBHC  will  spend  about  24  hours  per 
year  to  maintain  records  as  required  pursuant  to 
proposed  Rule  17i-5  The  staff  believes  that  an 
SIBHC  would  have  a  programmer  analyst  perform 
this  task.  According  to  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry— 2002.  the  hourly  cost  of  a 
programmer  analyst  is  558.88.  ($58.88  x  24)  = 
$1,413.12. 

'"  (($17,280  +  $370.50  +  $1,413.12)  x  6  SIBHCs) 
=  $114,381.72. 

"5  We  estimate  that  an  SIBHC  would  spend  about 
8  hours  per  month  and  96  hours  per  year  to  prepare 
and  file  these  monthly  reports.  We  believe  that  an 
SIBHC  would  have  a  senior  accoimlant  prepare  and 
file  these  reports.  According  to  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry— 2002.  the  hourlv  cost  of  a 
senior  accountant  is  $49.88.  ($49.88  x  8  hours)  = 
$399.04.  ($399.04  x  12  months)  =  $4,788.48. 

'^f'We  estimate  that  an  SIBHC  would  spend  about 
16  hours  per  quarter  and  64  hours  per  year  to 
prepare  and  file  these  quarterly  reports  We  believe 
that  an  SIBHC  would  have  a  senior  accountant 
prepare  and  file  these  reports.  According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
hourly  cost  of  a  senior  accountant  is  $49.88.  ($49,88 
X  16  hours)  =  $798  08,  ($798.08  x  4  quarters)  = 
$3,192.32. 

'3'  We  estimate  thai  an  SIBHC  would  spend  about 
200  hours  per  year  to  prepare  and  file  an  annual 
audit.  We  believe  that  an  SIBHC  would  have  a 
senior  internal  auditor  work  with  accountants  to 
prepare  and  file  these  reports.  According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
hourly  cost  of  a  senior  internal  auditor  is  $48.75. 
($48.75  X  200  hours)  =  $9,750. 

'^"(($4,788  48 +  $3,192.32  +  $9750)  x  6  SIBHCs) 
=  $106,385.  The  hourly  burden  estimates  relating  to 
proposed  Rule  17i-6  are  based  on  the  present 
estimates  for  Rule  17a-12,  which  were  previously 
subject  to  notice  and  comment  and  have  been 
approved  by  OMB.  However,  those  estimates  were 
reduced  somewhat  due  to  the  fact  that  SIBHCs 
would  not  be  required  to  create  any  special  report, 
but  instead  could  provide  the  required  information 
to  the  Commission  in  its  existing  format. 


Proposed  Rule  17i-7  would  require  an 
SIBHC  to  calculate  the  affiliate  group's 
allowable  capital  and  allowances  for 
certain  types  of  risk.  Once  the 
appropriate  systems  and  models  are  in 
place,  we  estimate  that  each  SIBHC 
would  incur  a  cost  of  about  S52.374  to 
calculate  its  group-wide  allowances  for 
market,  credit,  and  operational  risk.'  <« 
In  addition,  we  estimate  that  each 
SIBHC  will  incur  a  cost  of  about 
$378,000  to  maintain  its  models.'"" 
Finally,  we  estimate  that  each  SIBHC 
will  incur  an  annual  cost  of 
approximately  $24,915  to  perform  stress 
tests  on  its  models  at  least  once  each 
quarter.'-"  Thus,  we  estimate  that  the 
annual  cost  that  SIBHCs  will  incur,  in 
aggregate,  will  be  approximately  $2.7 
million.''*- 

Proposed  Rule  17i-8  would  require 
SIBHCs  to  report  to  the  Commission  the 
occurrence  of  certain  material  risks.  We 
estimate  that  it  would  cost  an  SIBHC 
approximately  $64  to  create  a  notice 
required  to  be  submitted  to  the 
Commission  pursuant  to  Proposed  Rule 
171-8.''**  However,  we  estimate  that 


' '"  We  estimate,  based  on  staff  experience  and 
discussions  with  industry  participants,  that,  on 
average,  each  SIBHC  will  take  approximalelv  1,050 
hours  per  year  to  calculate  allowable  capital  and 
allowances  for  market,  credit,  and  operational  risk 
ami  to  verify  and  review  that  data  We  believe  that 
an  SIBHC  would  have  a  senior  accountant  perform 
these  calculations  and  verifications  According  to 
the  SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
hourly  cost  of  a  senior  accountant  is  $49.88  ($49.88 
X  1.050  hours)  =  $52,374 

'■•"We  estimate,  based  on  staff  experience  and 
discussions  with  industry  participants,  that  each 
SIBHC  will  spend  an  average  of  approximately 
5,600  hours  per  year  maintaining  its  models  We 
believe  that  an  SIBHC  would  have  a  senior 
programmer  and  a  senior  research  analyst  spend 
approximately  2,800  hours  each  maintaining  its 
models.  According  to  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry— 2002.  the  hourly  cost  of  a 
senior  programmer  is  $63.75  and  the  hourly  cost  of 
a  senior  research  analyst  is  $71  25.  (($63.75  x  2,800 
hours)  +  ($71.25  x  2,800  hours)  =  $378,000 

'■"We  estimate,  based  on  staff  experience  and 
discussions  with  industry  participants,  that  each 
SIBHC  will  spend  about  640  hours  each  year  to 
conduct  stress  tests  on  its  models.  We  believe  that 
an  SIBHC  would  have  a  junior  research  analyst 
conduct  stress  tests  on  its  models.  According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
hourly  cost  of  a  junior  research  analvst  is  $38.93 
($38.93  X  640  hours)  =  $24.91 5.20 

■«  (($52,374  +  $378,000  +  $24,915.20)  x  6  SIBHCs 
=  $2,731,735.20 

'■"We  estimate  that  it  would  take  an  SIBHC 
approximately  one  hour  to  create  a  notice  required 
to  be  submitted  to  the  Commission  pursuant  to 
proposed  Rule  17i-8  However,  we  further  estimate 
that  only  one  SIBHC  may  be  required  to  submit 
such  notice  every  other  year  We  believe  that  an 
SIBHC  would  have  an  attorney  create  a  notice 
required  to  be  submitted  to  the  Commission 
pursuant  to  proposed  Rule  17i-8  According  to  the 
SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry— 2002.  the 
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only  one  SIBHC  may  be  required  to  send 
a  notice  as  required  by  proposed  Rule 
17i-8  every  other  year.  Thus,  we 
estimate  that  the  annual  cost  of 
proposed  Rule  17i-8  for  all  SIBHCs 
would  be  about  $32, '^4 

2.  One-time  Costs 

We  believe  that  an  SIBHC  would 
incur  five  types  of  one-time  costs 
associated  with  becoming  an  SIBHC:  (i) 
Costs  associated  with  drafting  a  Notice 
of  Intention  to  submit  to  the 
Commission:  (ii)  costs  associated  with 
assessing  its  present  structure, 
businesses,  and  controls,  and  designing 
and  implementing  a  risk  management 
control  system  in  order  to  comply  with 
proposed  Rule  17i-4:  (iii)  costs 
associated  with  creating  and 
documenting  a  contingency  plan 
regarding  funding  and  liquidity  of  the 
affiliate  group;  (iv)  costs  associated  with 
upgrading  the  information  technologv 
("IT")  systems  it  uses  to  manage  group- 
wide  risk,  make  and  retain  records  and 
reports,  and  calculate  group-wide 
capital;  and  fv)  costs  associated  with 
developing  mathematical  models  to 
calculate  its  group-wide  allowances  for 
market  and  credit  risk  as  required  by 
proposed  Rule  17i-7. 

Proposed  Rule  17i-2  would  require 
that  an  IBHC  file  a  Notice  of  Intention  . 
to  become  supervised  by  the 
Commission  that  mcludes  certain 
information  and  documents.  We 
estimate  that  each  IBHC  that  files  a 
Notice  of  Intention  to  become 
supervised  by  the  Commission  as  an 
SIBHC  would  incur  a  cost  of 
approximately  S50.940  to  draft  a  Notice 
of  Intention,  compile  the  various 
documents  to  be  included  with  the 
Notice  of  Intention,  and  work  with  the 
Commission  staff. ''*'■'  Further,  we  believe 


hourly  cost  of  an  artoniev  is  $63.75.  ($63  75  x  1 
hour)  =  $63  75  The  hourly  burden  estimate  for 
proposed  Rule  17i-8  is  based  on  our  present 
estimates  for  Rule  17a-ll.  which  were  previously 
subiect  to  notice  and  comment  and  have  been 
approved  by  OMB  The  Commission  received  692 
Rule  17a- 11  Notices  from  627  broker-dealers  during 
the  vear  ending  December  2001.  At  that  time,  there 
were  approximately  7,217  active  broker-dealers  that 
are  registered  with  the  Commission  Thus.  9%  (692/ 
7,217)  of  active,  registered  broker-dealers  had  a 
situation  arise  which  caused  them  to  file  a  notice 
pursuant  to  Rule  17a-l  1   Using  this  9%  figure,  we 
estimate  that  of  the  approximately  6  IBHCs  that  we 
believe  will  register  to  be  supervised  as  SBHC^. 
one  may  be  required  to  file  notice  pursuant  to 
proposed  Rule  17i-8  every  other  year  ({6  SIBHCs  x 
9%  I  =  0  54) 

'"■'  ($63  75  «  (30  minutes/one  hour))  =  $31.88. 

'*'  We  estimate  that  an  SIBHC  will  spend  900 
hours  to  perform  this  task.  Further,  we  believe  that 
an  SIBHC  would  have  a  senior  compliance  person 
perform  this  task  .\ccording  to  the  SIA's  Report  on 
Managfment  and  Professional  Earnings  in  the 
Secuhtips  Industry — 2002.  the  hourly  cost  of  a 
senior  compliance  person  is  $56.60.  ($36.60  x  900 
hours)  =  $50,940 


that  an  IBHC  would  have  an  attorney 
review  the  Notice  of  Intention,  and  that 
it  would  incur  a  cost  of  approximately 
$6,375  relating  to  this  review.''"^' 
Consequently,  we  estimate  that  the  total 
costs  that  would  be  incurred  by  the  six 
IBHCs  we  believe  will  file  Notices  of 
Intention  to  become  supervised  by  the 
Commission  as  SIBHCs  is  about 
$343,890.  "»^ 

Each  SIBHC  would  incur  a  one-time 
cost  to  assess  its  present  structure, 
businesses,  and  controls,  and  establish, 
document  and  maintain  a  risk 
management  control  system  in  order  to 
comply  with  proposed  Rule  17i— 4.  We 
estimate  that  the  one-time  cost  for  an 
SIBHC  to  assess  its  present  structure, 
businesses,  and  controls,  and  establish, 
document  and  maintain  a  risk 
management  control  system  will  cost 
approximately  $203, 760. i-*"  Thus,  we 
anticipate  the  total  aggregate  cost  for  all 
SIBHCs  would  be  about  Si. 2  million."»s 

Pursuant  to  proposed  Rule  17i-5,  an 
SIBHC  would  be  required  to  document 
a  contingency  plan  regarding  funding 


'■"'We  believe  that  an  SIBHC  will  have  an 
attorney  review  the  Notice  of  Intention  and  that  it 
would  take  an  attorney  100  hours  to  complete  this 
review.  Accordmg  to  SIA's  Report  on  Management 
and  Professional  Earnings  in  the  Securities 
Industry— 2002 .  the  hourly  cost  of  an  attorney  is 
$63.75.  (563.75  X  100  hours)  =  $6,375. 

'•*■  ($50,940  ■+  $6,375)  X  6  SIBHCs  =  $343,890. 
The  hourly  burden  estimates  used  to  derive  these 
cost  estimates  are  based  on  the  estimates  made  in 
the  Commission's  OTC  derivatives  dealer  releases, 
which  contained  a  similar  requirement.  No 
comments  wefe  received  in  response  to  the 
estimates  proposed  in  the  OTC  derivatives  dealers 
proposing  relaese.  and  those  burden  estimates  were 
not  changed  in  the  final  rule  release.  We  adjusted 
those  estimate*  such  that  the  burden  hours 
associated  with  creation  of  VaR  models  was  moved 
to  the  burden  estimaTes  for  proposed  Rule  17i-7. 
We  also  adjusted  the  estimates  based  on  the  staffs 
experience  in  implementing  the  OTC  derivatives 
dealer  rules. 

'■•"  We  estinoate  that  the  average  amount  of  time 
an  SIBHC  would  spend  assessing  its  present 
structure,  businesses,  and  controls,  and  designing 
and  implementing  a  risk  management  control 
system  would  be  about  3,600  hours.  We  believe  that 
an  SIBHC  would  have  a  senior  compliance  person 
performing  this  task.  According  to  the  SIA's  Report 
on  Management  and  Professional  Earnings  in  the 
Securities  Industry^2002,  the  hourly  cost  of  a 
senior  compliance  person  is  $56.60.  ($56.60  x  3.600 
hours)  =  $203;760. 

'« ($203,760.00  per  SIBHC  x  6  SIBHCs  expected 
to  apply)  =  $1^22.560.  The  estimates  of  the  initial 
and  annual  burdens  for  proposed  Rule  17i— 4  are 
based  on  the  astimates  the  Commission  made  in 
adopting  Rule  15c3-4.  Proposed  Rule  17i-4  makes 
Rule  15c3-4  applicable  to  SIBHCs.  Our  burden 
estimates  for  proposed  Rule  17i-4  are  higher  than 
our  burden  estimates  for  Rule  15c3-4  because  an 
SIBHC  would  be  establishing,  documenting,  and 
maintaining  a  system  of  internal  risk  management 
controls  for  the  affiliate  group,  and  not  just  for  one 
firm.  We  based  our  burden  estimates  for  proposed 
Rule  17i-4  on  our  burden  estimates  for  Rule  15c3- 
4  because  Rule  15c3-4  and  proposed  Rule  17i-4  are 
substantially  similar  and  because  no  comments 
were  received  regarding  the  burden  estimates  for 
Rule  15C3-4. 


and  liquidity  of  the  affiliate  group.  We 
estimate  that  it  would  cost  each  SIBHC 
about  $1,958  to  document  such  a 
contingency  plan.'"^"  Consequently,  it 
would  co.st  the  six  SIBHCs  we  expect  to 
file  Notices  of  Intention  to  be  supervised 
by  the  Commission,  in  aggregate, 
approximately  $11,746.'^' 

The  IT  systems  used  by  IBHCs  to 
manage  risk,  make  and  retain  records 
and  reports,  and  calculate  capital  differ 
widely  based  on  the  types  of  business 
and  the  size  of  the  IBHC.  In  addition, 
these  IT  systems  may  be  in  varying 
stages  of  readiness  to  meet  the 
requirements  of  the  proposed  rules.  We 
estimate  that  it  will  cost  an  IBHC  that 
has  well-developed  IT  svstems  to 
manage  group-wide  risk,  make  and 
retain  their  records,  provide  reports,  and 
calculate  group-wide  capital  about  $1 
million  to  upgrade  its  IT  systems.  We 
estimate  that  it  will  cost  an  IBHC  that 
has  less  well-developed  IT  systems 
approximately  $10  million  to  upgrade 
its  IT  systems.  Thus,  we  estimate  that, 
on  average,  it  will  cost  each  of  the  six 
SIBHCs  about  $5.5  million  to  upgrade 
their  IT  systems,  or  approximately  $33 
million  in  total.  We  believe  that  the 
costs  for  an  SIBHC  to  update 
information  technology  systems  in  order 
to  comply  with  proposed  Rules  17i-l 
through  17i-8  would  be  an  initial,  one- 
time cost.  These  estimates  are  based  on 
the  experience  of  Commission  staff,  as 
well  as  informal  discussions  with 
potential  respondents. 

Pursuant  to  proposed  Rule  17i-7  an 
SIBHC  would  be  required  to  calculate 
its  group-wide  allowances  for  market, 
credit,  and  operational  risk  on  a 
monthly  basis.  SIBHCs  would  generally 
use  mathematical  models  to  calculate 
market  and  credit  risk.  The  SIBHCs 
size,  the  types  of  business  in  which  it 
engages,  and  the  complexity  of  its 
portfolio  will  all  factor  into  the  cost  of 
model  development.  We  estimate,  based 
on  staff  experience,  our  experience  with 
OTC  derivatives  dealers,  and 
discussions  with  industry  participants, 
that  it  will  cost  an  SIBHC  between 
$6,750  {if  the  firm  already  manages  risks 
using  mathematical  models  and  simply 
needs  to  adjust  those  models  Jo  assure 
they  comply  with  the  qualitative  and 
quantitative  requirements  set  forth  in 


iiowe  estimate  that,  on  average!  an  SIBHC  would 
spend  about  40  hours  to  create  and  document  a 
contingency  plan  regarding  funding  and  liquidity  of 
the  affiliate  group  This  estimate  is  based  on  the 
staffs  experience  Further,  we  believe  that  an 
SIBHC  would  have  a  senior  treasury  manager 
perform  this  task  According  to  the  SIAs  Report  on 
Management  and  Professional  Earnings  in  ihe 
Securities  Industry— 2002.  the  hourly  cost  of  a 
senior  treasury  manager  is  $48.94.  ($48.94  x  40 
hours)  =  $1,957  60. 

'■■i'  ($1,957.60  X  6  SIBHCs)  =  SI  1 .746. 
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the  proposed  rules)  and  $675,000  (if  the 
firm  is  complex  and  does  not  presently 
use  mathematical  models  to  manage 
risk)  to  update  or  create  mathematical 
models. 's-i  Thus,  we  estimate  that  the 
additional  cost  to  create  new  models 
would  be.  in  aggregate,  between  about 
S40.500and  about  .S4  1  million  for  all 
six  firms.''" 

The  Commission  notes  that  broker- 
dealers  with  tentative  net  capital  of 
between  SlOO  million  and  Si  billion 
that  are  not  affiliated  with  banks 
generally  do  not  report  a  VaR  figure  in 
their  market  risk  disclosure  of  their 
holding  companies'  annual  reports. 
However,  some  firms  of  this  size  do 
report  a  VaR  figure  in  their  market  risk 
disclosure  of  their  holding  companies' 
annual  reports.  IBHCs  that  do  not 
presently  use  VaR  to  manage  group- 
wide  risk  may  not  find  it  to  be  cost 
effective  to  file  a  Notice  of  Intention  to 
be  supervised  by  the  Commission  as  an 
SIBHC.  However,  this  regulatory 
framework  is  available  to  a  wide  range 
of  firms  as  an  alternative,  and  may  allow- 
some  of  them  to  compete  more 
effectively. 

As  stated  previously,  there  are 
approximately  one  hundred  applicants 
who  qualify-  based  on  the  minimum 
tentative  net  capital  requirements.  In 
addition,  it  is  unclear  to  what  extent 
IBHCs  have  made  these  investments 
already  in  the  ordinary  course  of 
business.  Evolving  industry  best 
practice  for  internationally  active  firms 
suggests  that  some  IBHCs  will  have 
already  made  some  or  all  the 
investments  required  by  the  proposed 


'■  ■  We  estimate  that  an  SIBHC  that  already 
manages  risk  using  mathematical  models  may  need 
to  spend  100  hours  to  review  its  models  and  adjust 
them  to  assure  they  comply  with  the  qualitative  and 
quanthative  requirements  set  forth  in  the  proposed 
rules.  We  believe  that  an  SIBHC  would  have  a 
senior  programmer  and  a  senior  research  analyst 
spend  appra.\imately  50  hours  each  to  perforin  this 
task.  According  to  the  SIAs  Report  on  Management 
and  Professional  Earnings  in  the  Securities 
lndustn'~2002.  the  hourly  cost  of  a  senior 
progratnraer  is  S63.75  and  the  hourly  cost  of  a 
senior  research  analyst  is  S71.25.  ((S63.75  x  50 
hours)  +  (S71.25  x  50  hours)  =  S6,750.  Further,  we 
estimate  that  a  complex  SIBHC  that  does  not 
presently  use  mathematical  models  to  manage  risk 
would  spend  approximately  10.000  hours  to  create 
mathematical  models  to  use  in  calculating  market 
and  credit  risk  as  required  by  the  proposed  rules 
We  believe  that  an  SIBHC  would  have  a  senior 
programmer  and  a  senior  research  analyst  spend 
apprcximately  5.000  hours  each  to  perform  this 
task.  According  to  the  SIAs  Report  on  Management 
and  Professional  Earnings  in  the  Securities 
Industry— 2002.  the  hourh-  cost  of  a  senior 
programmer  is  S63.75  and  the  hourly  cost  of  a 
senior  research  analyst  is  S71.25.  ((S63.75  x  5.000 
hours)  +  (S71.25  X  5.000  hours)  =  S675.000.  These 
hourly  burden  estimates  are  based  on  staff 
experience  and  discussions  with  industry 
participants. 

'■ '  ($6,750  X  6  SIBHCs)  =  $40,500.  ($675,000  x  6 
SIBHCs)  =  $4,050,000. 


ruler,  and  some  IBHCs  have  plans  to 
make  those  investments  in  the  near 
future.  As  stated  previously  in  section 
!V,C,,  we  believe  that  the  six  IBHCs  that 
qualify-  will  file  a  Notice  of  Intention  to 
become  supervised  by  the  Commission 
as  SIBHCs  because  it  is  cost  effective 
and  because  they  have  made  or  plan  to 
make  the  necessary'  investments 
regardless  of  Commission  rule  making. 
To  the  extent  that  a  firm  that  becomes 
subject  to  this  rule  will  not  incur 
additional  costs  to  establish,  document 
and  maintain  a  risk  management  control 
system,  upgrade  its  IT,  or  create 
mathematical  models,  our  estimates 
with  regard  to  the  proposed  rules  may 
be  reduced.  We  seek  specific  comment 
on  the  degree  to  which  potential 
applicants  under  this  rule  have  already 
made,  or  are  making,  the  necessary 
investments  in  risk  management  control 
systems.  IT,  and  mathematical 
modeling. 

C.  Request  for  Comment  Regarding 
Analysis  of  Costs  and  Benefits 

To  assist  the  Commission  in 
evaluating  the  costs  and  benefits  that 
may  result  from  the  proposed 
supervisory-  framework  for  SIBHCs.  the 
Commission  requests  comments  on  the 
potential  costs  and  benefits  identified  in 
this  release,  as  well  as  any  other  costs 
or  benefits  that  may  result  from  the 
proposed  rules  and  rule  amendments.  In 
addition,  we  invite  commenters  to 
provide  views  and  data  comparing  the 
costs  and  benefits  discussed  above  with 
the  costs  and  benefits  of  the  current 
regulator)'  framework.  Commenters 
should  provide  analysis  and  data 
relating  to  the  costs  and  benefits 
associated  with  each  of  the  proposed 
Rules.  In  particular,  we  solicit 
comments  on  the  potential  costs  for  any 
necessary-  modifications  to  accounting, 
information  and  recordkeeping  systems, 
and  risk  management  control  systems 
required  to  implement  the  proposed 
rules,  and  the  potential  benefits  arising 
from  participation  in  this  optional 
regulatory  framework. 

VI.  C;onsidpration  on  Burden  on 
Competition,  and  Promotion  of 
Efficiency.  Competition  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  '^-i 
requires  the  Commission,  whenever  it 
engages  in  rulemaking  and  is  required  to 
consider  or  determine  if  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  if  the  action  will 
promote  efficiency,  competition,  and 
capital  formation."  Section  23(a)(2)  of  the 


Hxt  hanye  Act  '''=■  requires  the 
Commission,  in  adopting  rules  under 
the  Exchange  Act,  to  consider  the 
impact  that  any  such  rule  would  have 
on  competition.  Exchange  Act  Section 
23(a)(2)  prohibits  the  Commission  from 
adopting  any  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commissions  preliminary  view 
is  that  proposed  Rules  17i-l  through 
17i-8  would  promote  both  efficiency 
and  capital  formation.  The  proposed 
rules  should  pronde  qualify-ing  IBHCs 
an  opportunity  to  increase  operational 
efficiency  by  continuing  to  compete 
effectively  outside  of  the  United  States 
in  countries  that  require  consolidated 
super\'ision  as  a  condition  of  doing 
business.  Although  the  proposed  rules 
would  impose  new  costs  relating  to:  (i) 
Creation  and  implementation  of  a 
group-wide  system  of  internal 
management  controls:  (ii) 
recordkeeping;  and  (iii)  reporting,  an 
IBHC  filing  a  Notice  of  Intention  to  be 
supervised  by  the  Commission  as  an 
SIBHC  would  not  be  subject  to 
consolidated  supervision  in  non-U. S. 
marketplaces.  Further,  as  this 
framework  for  oversight  is  voluntary-,  we 
do  not  believe  IBHCs  will  file  Notices  of 
Intention  to  be  supervised  bv  the 
Commission  as  an  SIBHC  unless  the 
benefits  of  such  an  election  outweigh 
the  costs  with  respect  to  the  applying 
firm. 

The  Commission  notes  that  broker- 
dealers  with  tentative  net  capital  of 
between  SlOO  million  and  Si  billion 
that  are  not  affiliated  with  banks 
generally  do  not  report  a  VaR  figure  in 
their  market  risk  disclosure  of  their 
holding  companies'  annual  reports. 
However,  some  firms  of  this  size  do 
report  a  VaR  figure  in  their  market  risk 
disclosure  of  their  holding  companies' 
annual  reports.  IBHCs  that  do  not 
presently  use  VaR  to  manage  group- 
wide  risk  may  not  find  it  to  be  cost 
effective  to  file  a  Notice  of  Intention  to 
be  supervised  by  the  Commission  as  an 
SIBHC.  However,  this  regulatory- 
framework  is  available  to  a  wide  range 
of  firms  as  an  alternative,  and  mav  allow- 
some  of  them  to  compete  more 
effectively. 

The  Commission's  preliminarv  view 
is  that  the  proposed  rules  would  not 
have  anti -competitive  effects  on  smaller 
broker-dealers  because  smaller  broker- 
dealers  are  generally  not  interested  in 
consolidated  supervision,  i'"''^'  These  rules 


■■■'  15  U.S.C.  78c(0. 


'■-15  CSC,  78w(a)(2), 
'^'■Generally,  smaller  broker-dealers  are 
organized  in  a  simpler  manner,  and  they  do  not 
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impicmeMit  Section  17(i)  of  the  Exchange 
Act.  These  rules  are  intended,  in  part, 
to  allow  U.S.  broker-dealers  to  compete 
more  effectively  in  the  global  securities 
markets. 

•  We  solicit  comment  on  whether  the 
proposal  would  promote  both  efficiency 
and  capital  formation. 

•  We  request  comment  on  the 
competitive  benefits  to  broker-dealers 
that  may  result  under  the  proposed 
rules. 

•  We  also  request  comment  on  any 
anticompetitive  effects  that  mav  result 
under  the  proposed  rules. 

VII.  Regulatory  Flexibilitv  ,^cf 
Certification 

The  Commission  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that 
proposed  new  Rules  17i-l  through  17i- 
8.  and  proposed  amendments  to  Rules 
17h-lT.  17h-2T,  and  17a-12(l)  under 
the  Exchange  Act,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Proposed  new  Rules  17i-l  through 
17i-8  would  create  a  framework  for  the 
Commission  to  supervise  SlBHCs.  These 
rules  also  would  enhance  the 
Commission's  supervision  of  the 
SIBHC's  subsidiar\'  broker-dealers 
through  collection  of  additional 
information  and  examinations  of 
affiliates  of  those  broker-dealers.  This 
framework  would  include  qualification 
criteria  for  IBHCs  that  file  Notices  of 
Intention  to  be  supervised  by  the- 
Commission,  as  well  as  recordkeeping 
and  reporting  requirements  for  SIBHCs. 
.\n  IBHC  that  meets  the  criteria  set  forth 
in  the  proposed  rules  would  not  be. 
required  to  become  an  SIBHC; 
supervision  as  an  StBHC  is  voluntary. 
Taken  as  a  whole,  the  proposed 
framework  would  permit  thie 
Commission  to  better  monitor  the 
financial  condition,  risk  management, 
and  activities  of  a  broker-dealer's  parent 
and  affiliates  on  a  group-wide  basis.  In 
particular,  it  would  create  a  formal 
process  through  which  the  Commission 
could  access  important  information 
regarding  activities  of  a  broker-dealer's 
affiliates  that  could  impair  the  financial 
and  operational  stability  of  the  broker- 
dealer  or  the  SIBHC.  Further,  as  this 
framework  for  oversight  is  voluntary.  We 
do  not  believe  IBHCs  will  file  Notices  of 
Intention  to  be  supervised  by  the 
Commission  as  SIBHCs  unless  the 
benefits  of  such  supenision  outweigh 
the  costs  with  respect  to  the  applying 
firm.  The  Commission  is  also  proposing 
to  add  an  exemption  to  the  risk 


assessment  rules  to  exempt  a  broker- 
dealer  that  is  affiliated  with  an  SIBHC 
because  the  SIBHC  will  be  maintaining 
records  and  reporting  to  the 
Commission  regarding  the  financial  and 
operational  condition  of  members  of  the 
affiliate  group.  Finally,  the  Commission 
is  proposing  to  adjust  the  audit 
requirements  for  OTC  derivative  dealers 
to  allow  accountants  to  use  agreed-upon 
procedures  when  conducting  audits  of 
risk  management  control  systems. 

An  IBHC  can  apply  to  become  an 
SIBHC  only  if  it  is  not  affiliated  with  an 
insured  bank  (with  certain  exceptions) 
or  a  savii^s  association.'"'"  (ii)  a  foreign 
bank,  foreign  company,  or  a  company 
that  is  de$cribed  in  section  8(a)  of  the 
International  Banking  Act  of  1978,  or 
(iii)  a  foreign  bank  that  controls  a 
corporation  chartered  under  section  25A 
of  the  Federal  Reser\'e  Act.'^'"  In 
addition, [pursuant  to  paragraph 
(d)(2)(i)(g)  of  proposed  Rule  17i-2,  the 
Commission  would  not  consider  such 
supervision  necessary  or  appropriate 
unless  thk  investment  bank  holding 
company  demonstrates  that  it  owns  or 
controls  a  broker  or  dealer  that  has  a 
substantial  presence  in  the  securities 
business,  which  may  be  demonstrated 
by  a  shovf  ing  that  the  broker  or  dealer 
maintains  tentative  net  capital  of  Si  00 
million  or  more.  Accordingly,  an  IBHC 
could  not  be  a  small  entity. '^s 

The  proposed  changes  to  Rules  1 7h- 
IT  and  i  7h-2T  would  apply  only  to 
broker-doalers  that  are  affiliated  with  an 
IBHC  that  becomes  supervised  bv  the 
Commission  as  an  SIBHC.  In  addition. 
Rules  17li-lT  and  17h-2T  only  require 
that  one  Ijroker-dealer  within  a  holding 
company  structure  obtain  and  maintain 
the  requited  records  and  file  the 
required  reports.  Generally,  a  broker- 
dealer  w  ould  be  exempt  from  Rules 
17h-lTiaid  17h-2Tifit(i)  maintains 
less  thanB250,000  in  net  capital,  (ii)  is 
exempt  ftom  Rule  15c3-3  pursuant  to 
§  240.15ci3-3(k)(l),  (iii)  maintains  less 
than  S20  million  in  net  capital  and  is 
either  exempt  from  Rule  15c3-3 
pursuantjto  §  240.15c3-3(k){2)  or  is  not 
exempt  ffom  Rule  15c3-3  but  does  not 
hold  funas  or  securities  for,  nor  owe 
money  oi!  securities  to  customers.  Thus, 
no  small  broker-dealers  are  subject  to 
Rules  17i-lT  and  17h-2T. 

Rule  lfa-12  is  only  applicable  to  OTC 
derivatives  dealers.  As  stated 
previoush',  a  broker-dealer  generally 
would  beTconsidered  a  small  entity  if  (i) 
it  has  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
S500,000ion  the  date  in  the  prior  fiscal 


year  as  of  which  its  audited  financial 
statements  were  prepared  pursuant  to 
Rule  17a-51d)  or.  if  not  required  to  file 
such  statements,  a  broker-dealer  that 
had  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
5500,000  on  the  last  day  of  the 
preceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter):  and 
(ii)  it  is  not  affiliated  with  an\'  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small 
organization."'"  An  OTC  derivatives, 
dealer  is  a  'dealer'  under  the  Exchange 
Act."''  The  minimum  capital 
requirements  for  an  OTC  derivatives 
dealer  are  tentative  net  capital  of  at  least 
SlOO  million  and  net  capital  of  at  least 
S20  million.  Thus,  no  small  broker- 
dealers~are  subject  to  Rule  17a-12. 

Accordingly,  proposed  new  Rules 
171-1  through  17i-8.  and  the  proposed 
amendments  to  Rules  17h-lT,  17h-2T, 
and  17a-12(i).  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
~We  encourage  written  comments 
regarding  this  certification.  We  solicit 
comment  as  to  whether  the  proposed 
rules  and  rule  amendments  could  have 
an  effect  that  we  ha\e  not  considered. 
We  request  that  commenter  describe  the 
nature  of  any  effect  on  small  entities 
and  provide  empirical  data  to  support 
the  extent  of  the  effect. 

\  III.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulator\-  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA,'^"'-  we  must  advise 
OMB  as  to  whether  the  proposed 
regulation  constitutes  a  "major"  rule. 
Under  SBREFA,  a  rule  is  considered 
"major"  where,  if  adopted,  it  results  or 
is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease): 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effect  on 
competition,  investment  or  innovation. 

If  a  rule  is  "major."  its  effectiveness 
will  generally  be  delaved  for  60  days 
pending  Congressional  review.  We 
request  comment  on  the  potential 
impact  of  the  proposed  regulation  on 
the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  view  to  the  extent  possible. 


engagi!  in  intemalionrtl  ftamactions  that  could 
cause  them  to  be  subject  to  regulation  bv 
international  securities  regulatory-  agencies. 


"  See  iiiira.  note  6. 
'"•"Feder!  1  Resene  Act  §25A  [12  U.S.C.  611). 
'■■'Spei:|CFR240.0-10(c). 


""'Exchange  Act  Rule  0-10  [17  CFR  240.0-10). 

"  '  See  Section  3(aH5)  of  the  Exchange  Act  [15 
r.S.C.  78c(a)[5)). 

"■-Pub.  L.  No.  104-121.  Title  II.  1 10  Stat.  857 
(19961  (codified  in  various  sections  of  5  U.S.C.  15 
U.S.C,  and  as  a  note  to  5  U.S.C  601). 
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IX.  Statutory  Authority 

The  amendments  are  proposed 
pursuant  to  the  authority  conferred  on 
the  Securitie.s  and  E.xchange 
Commission  by  the  Exchange  Act  (15 
U.S.C.  78a,  el  seq.)  (particularly  sections 
17,  23.  and  24(b)  thereof  (15  U.S.C.  78q, 
78w,  and  78x(b))). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers.  OTC  derivatives  dealers. 
Reporting  and  recordkeeping 
requirements,  Securities.  Supervised 
investment  bank  holding  companies. 

Text  of  Proposed  Rules  and  Rule 
Amendments 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
hereby  proposes  to  amend  Title  17 
Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS.  77ttt,  78c,  78d,  78e,  78f,  78g.  78i.  78j, 
78J-1,  78k,  78k-l.  78/,  78m,  78n,  78o,  78p, 
78q.  78s.  78u-5.  78w.  78x.  78//.  78mm.  79q, 
79t.  80a-20.  80a-23,  80a-29.  80a-37,  80b-3 
80b-4.  80b-ll,  7202.  7241.  7262,  and  7263; 
and  18  U  S.C.  1350,  unless  otherwise  noted. 

•  *  ♦  •  t 

4.  Section  240.1 7a-l 2,  paragraph  (1)  is 
revised  to  read  as  follows: 

§  240.1 7a-1 2     Reports  to  be  made  by 
certain  OTC  derivatives  dealers. 

*  *         ♦         .         . 

(1)  Accountant's  report  on 
management  controls.  (1)  The  OTC 
derivatives  dealer  shall  file  concurrently 
with  the  annual  audit  report  a 
supplemental  report  by  the  certified 
public  accountant  indicating  the  results 
of  the  certified  public  accountant's 
review  of  the  OTC  derivatives  dealer's 
internal  risk  management  control 
system  with  respect  to  the  requirements 
of§240.15c3-4.  This  review  shall  be 
conducted  in  accordance  with 
procedures  agreed  to  by  the  OTC 
derivatives  dealer  and  the  certified 
public  accountant  conducting  the 
review.  The  purpose  of  the  review  is  to 
confirm  that  the  OTC  derivatives  dealer 
has  established,  documented,  and 
maintained  an  internal  risk  management 
control  system  in  accordance  with 
§  240.15c3-4,  and  is  in  compliance  with 
that  internal  risk  management  control 
system. 

(2)  The  agreed-upon  procedures  are  to 
be  performed,  and  the  report  is  to  be 
prepared,  in  accordance  with  U.S. 


Generally  Accepted  Attestation 
Standards. 

(3)  Prior  to  the  commencement  of  the 
review,  every  OTC  derivatives  dealer 
shall  file  the  procedures  to  be  performed 
pursuant  to  paragraph  (1)(1)  of  this 
section  with  the  Commission's  principal 
office  in  Washington.  DC.  Prior  to  the 
commencement  of  any  subsequent 
review,  every-  OTC  derivatives  dealer 
shall  file  with  the  Commission's 
principal  office  in  Washington.  DC  a 
notice  of  changes  in  the  agreed-upon 
procedures.  If  there  are  no  changes,  the 
OTC  derivatives  dealer  should  indicate 
in  the  notice  that  no  changes  have  been 
made  to  those  procedures. 
***** 

5.  Section  240.1 7h-lT  is  amended  by: 

a.  Redesignating  paragraph  (d)(5)  as  " 
paragraph  (d)(6);  and 

b.  Adding  new  paragraph  (d)(5). 
The  addition  reads  as  follows: 

§  240.1 7h-1  T     Risk  assessment 
recordkeeping  requirements  tor  associated 
persons  of  brokers  and  dealers. 


(d)  *    *    * 

(5)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  affihated 
with  a  supervised  investment  bank 
holding  company,  as  defined  in 
§  240.1 7i-l(a). 
***** 

6.  Section  240.1 7h-2T  is  amended  by: 

a.  Redesignating  paragraph  (b)(5)  as  ' 
paragraph  (^))(6);  and 

b.  Adding  new  paragraph  (b)(5). 
The  addition  reads  as  follows: 

§  240.1 7h-2T    Risk  assessment  reporting 
requirements  for  brokers  and  dealers. 

«  *  •  «  * 

(b)  *   *  * 

(5)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  affiliated 
with  a  supervised  investment  bank 
holding  company,  as  defined  in 
§240.17i-l(a). 
***** 

7.  Sections  240.171-1  through 

240  17i-8  are  added  to  read  as  follows: 

Supervised  Investment  Bank  Holding 
Company  Rules 

§240.171-1.     Definitions. 

(a)  For  purposes  of  §§  240.17i-l 
through  240.171-8,  the  terras  investment 
bank  holding  company,  supervised 
investment  bank  holding  companv, 
affiliate,  bank,  bank  holding  companv. 
company,  control,  savings  association, 
insured  bank,  foreign  bank,  person 
associated  with  an  investment  bank 
holding  company  and  associated  person 
of  an  investment  bank  holding  companv 
shall  be  defined  as  set  forth  in  section 
17(i)(5)oftheAct. 


(b)  For  purposes  of  §§  240.17i-2 
through  240.1 7i-8.  the  term  affiliate 
group  shall  include  the  super\'ised 
investment  bank  holding  company  and 
every- affiliate  of  the  supervised 
investment  bank  holding  company. 

(c)  For  purposes  of  §§240.1 7i-l 
through  240.1 7i-8.  the  term  material 
affiliate  shall  mean  any  member  of  the 
affiliate  group  that  is  material  to  the 
supervised  investment  bank  holding 
company. 

§240.17i-2      Notice  of  intention  to  be 
supervised  by  the  Commission  as  a 
supervised  investment  bank  holding 
company. 

(a)  An  investment  bank  holding 
company  that  owns  or  controls  a  broker 
or  dealer  may  file  with  the  Commission 
a  written  notice  of  intention  to  become 
super\'ised  by  the  Commission  pursuant 
to  section  17(i)  of  the  Act  (l5  U.S.C. 
78q(i)).  provided  that  the  investment 
bank  holding  company  is  not: 

(1)  An  affiliate  of  an  insured  bank 
(other  than  an  institution  described  in 
paragraph  (D).  (F),  or  (G)  of  section 
2(c)(2),  or  held  under  section  4(fl,  of  the 
Bank  Holding  Companv  Act  of  1956)  (12 
U.S.C.  1841(c)(2)(D),  (F),  or  (G)  and  12 
U.S.C.  1843(f))  or  a  savings  association; 

(2)  A  foreign  bank,  foreign  company, 
or  company  that  is  described  in  section 
8(a)  of  the  International  Banking  Act  of 
1978(12  U.S.C.  3106(a));  or 

(3)  A  foreign  bank  that  controls, 
directly  or  indirectly,  a  corporation 
chartered  under  section  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  611). 

(b)  To  become  supervised  as  a 
supervised  investment  bank  holding 
company  an  investment  bank  holding 
company  shall  file  a. notice  of  intention 
that  includes  the  following: 

(1)  A  request  to  become  supervised  as 
a  supervised  investment  bank  holding 
company; 

(2)  A  statement  certifying  that  the 
investment  bank  holding  company  is 
not  an  entity  described  in  section 
17(i)(i)(A)(i')— (iii)  of  the  Act  (15  U.S.C. 
78q(i)(l)(A)(i)— (iii)); 

(3)  Documentation  demonstrating  that 
the  investment  bank  holding  companv 
owns  or  controls  a  broker  or  dealer  that 
maintains  a  substantial  presence  in  the 
securities  business  as  evidenced  either 
by  its  holding  SlOO  million  or  more  in 
tentative  net  capital  as  calculated 
pursuant  to  §  240.15c3-l  or  by  any 
other  information  and  documentation  as 
the  Commission  determines  is 
appropriate;  and 

(4)  Supplemental  documents 
including: 

(i)  A  narrative  describing  the  business 
and  organization  of  the  investment  bank 
holding  company; 
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(ii)  An  alphabetical  list  of  each 
member  of  the  affiliate  grniip.  an 
indication  of  which  affiliates  the 
investment  bank  holding  company 
regards  as  material  to  the  holding 
company,  and  the  financial  regulator(s), 
if  any.  with  which  the  affiliate  is 
registered: 

(iii)  .An  organizational  chart  that 
identifies  the  investment  bank  holding 
company,  each  broker  or  dealer  owned 
or  controlled  bv  the  investment  bank 
holding  companv.  and  each  material 
affiliate; 

(iv)  Consolidated  and  consolidating 
financial  statements  of  the  affiliate 
group  as  of  the  end  of  the  quarter 
preceding  the  filing  of  the  notice  of 
intention; 

(v)  The  following  computations  for 
the  affiliate  group; 

(A)  Allowable  capital  and  allowances 
for  market  risk,  credit  risk,  and 
operational  risk;  or 

(B)  A  computation  made  pursuant  to 
§240.17i-7(e): 

(vi)  A  list  of  the  positions  that  the 
affiliate  group  holds  in  any  proprietan' 
accounts  and  a  brief  description  of  the 
method  that  the  investment  bank 
holding  company  will  use  to  calculate 
allowances  for  market  and  credit  risk  on 
those  positions  pursuant  to  §  240.171- 
7(b)  and  (c): 

(vii)  A  description  of  each 
mathematical  model  that  the  investment 
bank  holding  c;(5mpany  intends  to  use  to 
price  positions  and  to  calculate 
allowances  for  market  and  credit  risk  {as 
specified  in  ^  240.17i-7(b)  and  (c)), 
including; 

(A)  A  statement  of  whether  the  model 
was  developed  by  the  investment  bank 
holding  company,  one  of  its  affiliates  or 
suhsidiaries.  nr  another  person; 

IB)  if  the  mathematical  model 
incorporates  correlations  across  risk 
factors,  a  description  of  the  process  used 
to  measure  these  correlations; 

(C)  .\  description  of  the  tests 
performed  on  the  mathematical  model 
and  the  resuUs  of  those  tests,  including 
a  description  of  back  tests  and 
alternative  tests  to  estimate  risk,  such  as 
stress  tests  and  scenario  tests,  and 
procedures  instituted  to  respond  to  test 
results  (including  a  schedule  of 
multiplication  factors  to  applv  to  the 
credit  eijuivalent  amount  based  on 
hacktesting  results); 

(D)  A  description  of  how  the 
mathematical  model  satisfies  the 
qualitati\  e  and  quantitative 
requirements  listed  in  §  240.1. 5c3-le(e); 

(E)  A  description  of  the  internal 
controls  relating  to  the  creation,  use  and 
maintenance  of  the  mathematical 
model,  including  a  description  of  who 
mav  input  data  into  the  model,  who  has 


access  to  any  or  all  of  the  model's 
outputs,  and  what  outputs  are  accessible 
to  whom;  and 

(F)  A  statement  that  the  model  is  used 
to  analyze  and  report  risk  to  senior 
management; 

(viii)  A  description  of  any  positions 
for  which  the  investment  bank  holding 
company  proposes  to  use  an  alternative 
method  for  computing  an  allowance  for 
market  risk  and  a  description  of  how 
that  allowance  would  be  determined; 

(ix)  A  description  of  how  the 
investment  bank  holding  company 
proposes  to  calculate  current  exposure 
-(as  defined  in  §  240.1 7i-7(c)(l)(i)(E)); 

(x)  A  description  of  how  the 
investment  bank  holding  company 
proposes  to  determine  or  calculate 
credit  risk  weights  and  internal  credit 
ratings; 

(xi)  A  description  of  the  method  the 
investment  bank  holding  company 
proposes  to  use  to  calculate  its 
allowance  for  operational  risk  pursuant 
to§240.17i-7(e); 

(xii)  A  comprehensive  description  of 
the  internal  risk  management  control 
system  of  the  investment  bank  holding 
company  established  to  manage  the 
risks  of  the  affiliate  group,  including 
market,  credit,  liquidity  and  funding, 
legal  and  compliance,  and  operational 
risks,  and  how  that  system  satisfies  the 
requirements  set  forth  in  §  240.1 7i-4; 

(xiii)  Sample  risk  reports  provided  to 
the  persons  responsible  for  managing 
the  risks  of  the  affiliate  group  that  the 
investment  bank  holding  company 
proposes  to  provide  to  the  Commission 
pursuant  to  §  240.1 7i-6(a)(l)(v): 

(xiv)  An  undertaking  that  provides: 

(A)  If  the  disclosure  of  any 
information  with  regard  to  §§  240.171-1 
through  240.171-8  would  be  prohibited 
by  law  or  otherwise,  the  supervised 
investment  bank  holding  company  will 
cooperate  with  the  Commission  as 
needed,  including  by  describing  anv 
secrecy  laws  or  other  impediments  that 
could  restrict  the  ability  of  the 
supervised  investment  bank  holding 
company  or  any  material  affiliate  from 
providing  information  on  its  operations 
or  activities  and  by  discussing  the 
manner  in  which  the  supervised 
investment  bank  holding  company 
proposes  to  provide  the  Commission 
with  adequate  assurances  of  access  to 
information;  and 

(B)  For  any  non-U. S.  affiliate  of  the 
supervised  investment  bank  holding 
company,  the  supervised  investment 
bank  holding  company  will  obtain 
consent  ti)  the  jurisdiction  of  the 
Commission  and  an  agreement  to 
maintain  a  U.S.  registered  agent;  and 

(xv)  Any  other  information  and 
documents  relating  to  the  investment 


bank  holding  company's  activities, 
financial  condition,  policies,  systems  for 
mfinitoring  and  controlling  financial 
and  operational  risks,  and  transactions 
and  relationships  among  members  of  the 
affiliate  group  that  the  Commission  may 
request  to  complete  its  review  of  the 
notice  of  intention. 

(c)  Ampndments  to  thp  notice  of 
intention.  (1)  Prior  to  Commission 
determination.  If  any  of  the  information 
or  documentation  filed  with  the 
Commission  as  part  of  the  notice  of 
intention  to  become  a  supervised 
investment  bank  holding  company 
described  in  paragraph  (b)  of  this 
section  is  found  to  be  or  becomes 
inaccurate  prior  to  the  Commission 
determination,  the  investment  bank 
holding  company  shall  promptly  notif\- 
the  Commission  and  provide  the 
Commission  with  a  description  of  the 
circumstances  in  which  the  information 
or  documentation  was  found  to  be  or 
has  become  inaccurate  along  with 
updated,  accurate  information  and 
documents. 

(2)  Subsequent  to  Commission 
determination.  If.  subsequent  to  the 
Commission  determination  of  a  notice 
of  intention  to  become  a  supervised 
investment  bank  holding  company,  the 
supervised  investment  bank  holding 
company  materiallv  changes  a 
mathematical  model  or  other  method 
used  to  compute  allowable  capital  or 
allowance  for  market,  credit,  or 
operational  risk,  or  its  internal  risk 
management  control  svstems  as 
described  in  its  notice  of  intention  (and 
as  modified  from  time  to  time),  prior  to 
making  the  changes  the  supervised 
investment  bank  holding  companv  shall 
file  an  amended  notice  of  intention 
describing  the  changes. 

(d)  Process  for  review  of  notice  of 
intention.  (1)  When  filed.  A  notice  of 
intention  to  be  supervised  bv  the 
Commission  as  a  supervised  investment 
bank  holding,  company  shall  not  be 
complete  until  the  investment  bank 
holding  company  has  filed  with  the 
Commission  all  the  documentation  and 
information  specified  in  this  section. 
Any  documentation  and  information 
submitted,  and  any  amendments 
thereto,  shall  be  considered  filed  when 
received  at  the  Office  of  the  Secretar\'  at 
the  Commission's  principal  office  in 
Washington  DC.  All  notices, 
amendments  thereto,  and  other 
documentation  and  information  filed 
pursuant  to  this  section  shall  be 
accorded  confidential  treatment. 

(2)  Commission  determination,  (i)  An 
investment  bank  holding  companv  shall 
become  a  supervised  investment  bank 
holding  companv  pursuant  to  section 
17(i)  of  the  Act  (15  U.S.C.  78q(i))  45 
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calendar  days  after  the  Commission 
receives  a  completed  notice  of  intention 
to  register  as  a  supervised  investment 
bank  holding  company  pursuant  to 
paragraph  (a)  of  this  section,  unless  the 
Commission  issues  an  order 
determining  either  that: 

(A)  The  Commission  will  begin  to 
supervise  the  investment  bank  holding 
company  prior  to  45  calendar  days  after 
the  Commission  receives  the  completed 
notice  of  intention:  or 

(B)  The  Commission  will  not 
supervise  the  investment  bank  holding 
company  because  supervision  of  the 
investment  bank  holding  companv  as  a 
supervised  investment  bank  holding 
companv  is  not  necessary  or  appropriate 
in  furtherance  of  the  purposes  of  section 
17oftheAct(15U.S.C.  78q).  The' 
Commission  will  not  consider  such 
supervision  necessary-  or  appropriate 
unless  the  investment  bank  holding 
company  demonstrates  that  it  owns  or 
controls  a  broker  or  dealer  that  has  a 
substantial  presenc;e  in  the  securities 
business,  which  may  be  demonstrated 
by  a  showing  that  the  broker  or  dealer 
maintains  tentative  net  capital  of  .Si  on 
million  or  more. 

(ii)  The  Commission  will,  upon  the 
filing  of  an  amendment  to  the  notice  of 
intention  submitted  by  a  supervised 
investment  bank  holding  company 
pursuant  to  paragraph  (c;  of  this  section, 
determine  whether  continued 
supervision  of  the  investment  bank 
holding  company  is  necessarv  or 
appropriate  in  furtherance  of  the 
purposes  of  section  17  of  the  Act  (15 
U.S.C.  78q)  after  reviewing  the  amended 
notice  of  intention  to  determine  whether 
the  supervised  investment  bank  holding 
company  and  its  subsidiary  brokers  or 
dealers  are  in  compliance  with  the 
requirements  of  §§  240.17i-l.  240.171-2, 
240.17i-3.  240. 17i^.  240.17i-.5. 
240.171-6,  240.171-7.  and  240.1 7i-8  and 
other  applicable  rules  promulgated 
under  section  17  of  the  Act  (15  U.S.C. 
78q). 

§  240,1 7i-3.     Withdrawal  from  supervision 
by  the  Commission  as  a  supervised 
investment  bank  holding  company, 

(a)  A  super.'ised  investment  bank 
holding  company  mav  withdraw  from 
super\-ision  by  the  Commission  as  a 
supervised  investment  bank  holding 
company  by  filing  a  notice  of 
withdrawal  with  the  Commission.  The 
notice  of  withdrawal  shall  include  a 
statement  that  the  supervised 
investment  bank  holding  company  is  in 
compliance  with  '^240.1 7i-2(c) 
regarding  amendments  to  its  notice  of 
intention  to  be  supervised  bv  the 
Commission  as  a  supervised  investment 
bank  holding  company. 
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(b)  A  notice  of  withdrawal  from 
supervision  as  a  supervised  investment 
bank  holding  company  shall  become 
effective  one  year  after  it  is  filed  with 
the  Commission,  or  within  such  shorter 
or  longer  period  as  the  Commission 
determines  to  be  necessary  or 
appropriate  to  ensure  effective 
supervision  of  the  material  risks  to  the 
super\'ised  investment  bank  holding 
company  and  to  any  associated  person 
of  the  supervised  investment  bank 
holding  company  that  is  a  broker  or 
dealer,  or  to  prevent  evasion  of  the 
purposes  of  section  17  of  the  Act  (15 
U.S.C.  78q). 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  Commission, 
by  order,  may  discontinue  super\'ision 
of  any  super\'ised  investment  bank 
holding  company  if  the  Commission 
finds  that: 

(1)  The  supervised  investment  bank 
holding  company  is  no  longer  in 
existence: 

(2)  The  supervised  investment  bank 
holding  company  has  ceased  to  be  an 
investment  bank  holding  company;  or 

(3)  Continued  supervision  bv  the 
Commission  of  the  supervised 
investment  bank  holding  company  is 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  section 
1 7  of  the  Act  (15  U.S.C,  78q). 

§240,171-4.     Internal  risk  management 
control  system  requirements  for  supervised 
investment  bank  holding  companies. 

[d'l  A  supervised  investment  bank 
holding  company  shall  comply  with 
§  240.15c3-4  as  though  it  were  a  broker 
or  dealer. 

(b)  As  part  of  its  internal  risk 
management  control  svstem,  a 
supervised  investment  bank  holding 
company  shall  establish,  document,  and 
maintain  procedures  for  the  detection 
and  prevention  of  money  laundering 
and  terrorist  financing, 

§240.171-5.     Record  creation,  maintenance, 
and  access  requirements  for  supervised 
investment  bank  holding  companies. 

id,  A  .■supervised  investment  bank 
holding  company  shall  make  and  keep 
current  the  following  records; 

(1)  A  record  reflecting  the  results  of 
stress  tests,  conducted  at  least  once  each 
quarter,  of  the  affiliate  group's  funding 
and  liquidity  with  respect  to  the 
following  events: 

(i)  A  credit  rating  downgrade  of  the 
supervised  investment  bank  holding 
company: 

(ii)  An  inability  of  the  supervised 
investment  bank  holding  companv  to 
access  capital  markets  for  short-term 
funding; 

(iii)  An  inability  of  the  supervised 
investment  bank  holding  company  to 


move  liquid  assets  across  mternational 
borders  when  the  events  described  in 
paragraphs  (a)(l){i)  or  (ii)  of  this  section 
occur;  or 

(iv)  An  inability  of  the  supervised 
investment  bank  holding  company  to 
access  credit  or  assets  held  at  a 
particular  institution  when  the  events 
described  in  paragraphs  (a)(l)(i)  or  (ii)  of 
this  section  occur: 

(2)  The  supervised  investment  bank 
holding  company's  contingency  plans  to 
respond  to  the  events  outlined  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section;  and 

(3)  A  record  of  the  basis  for  the 
determination  of  the  credit  risk  weight 
for  each  counterparty. 

(b)  Except  as  provided  in  paragraphs 
(c)  of  this  section,  the  supervised 
investment  bank  holding  company  shall 
preserve  for  a  period  of  not  less  than 
three  years  in  an  easily  accessible  place 
using  any  storage  media  acceptable 
under  §240.1 7a^(f): 

(1)  The  documents  created  in 
accordance  with  paragraph  (a)  of  this 
section; 

(2)  All  notices  of  intention, 
amendments  thereto,  and  other 
documentation  and  information  filed 
with  the  Commission  pursuant  to 

§  240.171-2,  and  any  responses  thereto; 

(3)  All  reports  and  notices  the 
supervised  investment  bank  holding 
company  shall  file  pursuant  to 

§  240,1 7i-6; 

(4)  All  notices  the  superx'ised 
investment  bank  holding  companv  shall 
file  pursuant  to  §240.1 7i-8:  and 

(5)  Records  documenting  the  system 
of  internal  risk  management  controls  for 
market,  credit,  leverage,  funding,  legal 
and  operational  risks  required  to  be 
established  pursuant  to  §240.171-4  to 
manage  the  risks  of  the  affiliate  group, 
including  WTitten  guidelines,  policies, 
and  procedures. 

(c)  A  supervised  investment  bank 
holding  company  may  maintain  the 
records  specified  in  paragraph  (h)  of  this 
section  either  at  the  supervised 
investment  bank  holding  company,  at 
an  affiliate,  or  at  a  records  storage 
facility,  provided  that  the  records  are 
located  within  the  boundaries  of  the 
United  States.  If  the  records  are 
maintained  by  an  entity  other  than  the 
supervised  investment  hank  holding 
company,  the  supervised  investment 
bank  holding  company  shall  file  with 
the  Commission  a  written  undertaking 
in  a  form  acceptable  to  the  Commission 
from  the  entity,  signed  by  a  dulv 
authorized  person  at  the  entity 
maintaining  the  records,  to  the  effect 
that  the  records  will  be  treated  as  if  the 
supervised  investment  bank  holding 
company  were  maintaining  the  records 
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pursuant  to  this  section  and  that  the 
entity  maintaining  the  records 
undertakes  to  permit  examination  of 
those  records  at  any  time  or  from  time 
to  time  during  business  hours  by 
representatives  or  designees  of  the 
Commission  and  to  promptly  furnish 
the  Commission  or  its  designee  a  true, 
correct,  complete  and  current  copy  of 
any  or  all  or  any  part  of  those  records 
in  either  paper,  or  electronically  if  the 
records  are  stored  electronically.  The 
election  to  store  records  pursuant  to  the 
provisions  of  this  paragraph  (c)  shall  not 
relieve  the  supervised  investment  bank 
holding  company  ft-om  any  of  its 
responsibilities  under  this  section  or 
§240.17i-6. 

(d)  All  information  obtained  by  the 
Commission  pursuant  to  this  section 
from  the  supervised  investment  bani; 
holding  company  shall  be  accorded 
confidential  treatment. 

§240.17i-6.     Reporting  requirements  for 
supervised  investment  bank  holding 
companies. 

(a)  Filing  of  monthly  reports.  The 
supervised  investment  bank  holding 
company  shall  file: 

(1)  A  monthly  risk  report  not  later 
than  17  business  days  after  the  end  of 
each  month  that  does  not  end  a  quarter, 
which  shall  include: 

(i)  A  consolidated  balance  sheet, 
income  statement,  and  computations  of 
allowable  capital  and  allowances  for 
market,  credit,  and  operational  risk 
pursuant  to  §240.17i-7  (including  notes 
to  the  financial  statements)  for  the 
affiliate  group;  and 

(ii)  A  graph  reflecting,  for  each 
business  line,  the  dailv  intra-month 
VaR: 

(iii)  Consolidated  credit  risk 
information,  including: 

(A)  Aggregate  current  exposure  and 
current  exposures  (including 
commitments)  listed  by  counterparty 
for: 

{1)  The  15  largest  exposures;  and 

[2)  The  5  largest  exposures  to 
regulated  financial  institutions; 

IB)  The  10  largest  commitments  by 
counterparty; 

(C)  Maximum  potential  exposure 
listed  by  counterparty  for: 

(1)  The  15  largest  exposures;  and 

(2)  The  5  largest  exposures  to 
regulated  financial  institutions; 

(D)  The  aggregate  maximum  potential 
exposure; 

fiv)  A  summary  report  reflecting  tixe 
geographic  distribution  of  the 
supervised  investment  bank  holding 
company's  exposures  on  a  consolidated 
basis  for  each  of  the  top  ten  countries  to 
which  it  is  exposed  (by  residence  of  the 
main  operating  group  of  the 
counterpartv);  and 


(v)  Certain  regular  risk  reports 
provided  to  the  persons  responsible  for 
managing  risk  for  the  affiliate  group  as 
the  Commission  may  request  from  time 
to  time. 

(2)  A  quarterly  risk  report,  which  may 
be  unaudited,  not  later  than  35  calendar 
days  after  the  end  of  each  quarter, 
including: 

(i)  The  information  described  in 
paragraph  (a)(1)  of  this  section; 

(ii)  A  consolidating  balance  sheet  and 
income  statement  (including  notes  to 
the  financial  statements)  for  the  affiliate 
group.  The  consolidating  balance  sheet 
shall  break  out  information  regarding 
each  material  affiliate  into  separate 
columns,  but  may  consolidate 
information  regarding  affiliate  group 
entities  that  are  not  material  affiliates 
into  one  column; 

(iii)  The  results  of  backtesting  of  all 
models  used  to  compute  allowable 
capital  and  allowances  for  market  and 
credit  risk  indicating,  for  each  model, 
the  number  of  backtesting  exceptions; 

(iv)  A  description  of  all  material 
pending  legal  or  arbitration  proceedings 
involving  any  member  of  the  affiliate 
group  that  are  required  to  be  disclosed 
by  the  supervised  investment  bank 
holding  company  under  generally 
accepted  accounting  principles;  and 

(v)  The  aggregate  amount  of 
commercial  paper,  secured  and  other 
unsecured  borrowing,  bank  loans,  lines 
of  credit,  or  any  other  borrowings,  and 
the  principal  installments  of  long-term 
or  medium-term  debt,  scheduled  to 
mature  within  twelve  months  from  the 
most  recent  quarter  by  each  affiliated 
broker  or  dealer  and  any  other  material 
affiliate,  together  with  the  allowance  for 
losses  for  those  transactions. 

(h)  Additional  reports.  In  addition  to 
the  reports  required  by  paragraph  (a)  of 
this  section,  upon  receiving  written 
notice  from  the  Commission,  the 
supervised  investment  bank  holding 
company  shall  file  other  information  as 
the  Commission  may  request  in  order  to 
monitor: 

(1)  The  supervised  investment  bank 
holding  company's  financial  or 
operational  condition,  risk  management 
system,  and  transactions  and 
relationships  among  members  of  tlie 
affiliate  group;  or 

(2)  The  extent  to  which  the 
supervised  investment  bank  holding 
company  has  complied  with  the 
provisions  of  the  Act  and  regulations 
prescribed  and  orders  issued  under  the 
Act. 

(c)  Annual  filing  of  audited  financial 
statements. 

(1)  A  supervised  investment  bank 
holding  company  shall  file  annually,  on 
a  calendar  or  fiscal  year  basis,  an  annual 


audit  report  containing  a  consolidated 
balance  sheet,  income  statement,  and 
computations  of  allowable  capital  and 
allowances  for  market,  credit  and 
operational  risk  computed  in 
accordance  with  §  240.17i-7  (including 
notes  to  the  financial  statements). 

(2)  Annual  audit  reports  prepared 
pursuant  to  this  paragraph  (c)  shall  be 
prepared  as  of  the  same  date  as  the 
annual  audit  of  the  supervised 
investment  bank  holding  company's 
subsidiary  broker  or  dealer. 

(3)  Annual  audit  reports  prepared 
pursuant  to  this  paragraph  (c)  shall  be 
filed  concurrently  with  the  annual  audit 
of  its  affiliated  broker  or  dealer  (as 
required  pursuant  to  §  240.17a-5(d))  as 
follows: 

(i)  Two  copies  shall  be  filed  at  the 
Commission's  principal  office  in 
Washington.  DC;  and 

(ii)  One  copy  shall  be  filed  at  the 
regional  office  of  the  Commission  for 
the  region  in  which  the  super\'ised 
investment  bank  holding  company's 
subsidiary  broker  or  dealer  is  located. 

(d)  Nature  and  form  of  reports.  A 
supervised  investment  bank  holding 
company  shall  file  the  financial 
statements  pursuant  to  paragraph  (c)  of 
this  section  in  accordance  with  the 
following  requirements: 

(1)  An  accountant  that  meets  the 
requirements  of  paragraph  (e)  of  this 
section  shall  conduct  an  audit  and  mve 
an  opinion  covering  the  statements  filed 
pursuant  to  paragraph  (c)  of  this  section. 

(2)  The  supervised  investment  bank 
holding  company  shall  attach  to  the 
report  required  by  paragraph  (c)(1)  of 
this  section  an  oath  or  affirmation  that 
to  the  best  knowledge  and  belief  of  the 
individual  making  the  oath  or 
affirmation  the  information  contained  in 
the  report  is  true  and  correct.  The  oath 
or  affirmation  shall  be  made  before  a 
person  duly  authorized  to  administer 
the  oath  or  affirmation.  If  the  supervised 
investment  bank  holding  company  is  a 
partnership,  the  oath  or  affirmation 
shall  be  made  by  a  general  partner;  if  a 
corporation,  the  oath  or  affirmation 
shall  be  made  by  the  chief  executive 
officer,  or,  in  the  absence  of  a  chief 
executive  officer,  by  the  person 
authorized  to  act  in  that  officer's  place. 

(e)  Accountants.  (1)  The  provisions  of 
§  240.17a-5(f)  shall  apply  to  a 
super\'ised  investment  bank  holding 
company  as  though  the  supervised 
investment  bank  holding  company  were 
a  broker  or  dealer,  except  that,  a 
supervised  investment  bank  holding 
company  shall  not  be  required  to  send 
notice  to  any  designated  examining 
authority  as  indicated  in  §  240.17a- 
5(d)(2)(i)  and  (d)(4). 


Federal  Register/ Vol.  68.  No.  215 /'Thursday.  November  6.  2003  /  Proposed  Rules 


(2)  In  addition  to  the  qualification  and 
independence  requirements  set  forth  in 
§  240.1  7a-5(f).  an  accountant  shall  be  a 
registered  public  accounting  firm  as  that 
term  is  defined  in  the  Sarbanes-Oxley 
Act  of  2002  (15  U.S.C.  7201(aKl2)). 

(f)  Audit  objectives.  The  audit  shall  b^ 
conducted  in  accordance  with  the  rules 
promulgated  bv  the  Public  Company 
Accounting  Oversight  Board  and  shall 
include  a  review  of  the  accounting 
system  and  the  internal  accounting 
controls  (including  appropriate  tests 
thereof]  for  the  period  since  the  date  of 
the  prior  audited  financial  statements. 
The  audit  shall  include  all  procedures 
necessary  under  the  circumstances  to 
enable  the  accountant  to  express  an 
t)pinion  on  the  statement  of  financial 
condition,  results  of  operations,  cash 
flows,  and  the  computations  of 
allowable  capital  and  allowances  for 
market,  credit,  and  operational  risk 
under  §  240. 1 7i-7.  The  scope  of  the 
audit  and  review  of  the  accounting 
system  and  the  internal  accounting 
controls  shall  be  sufficient  to  provide 
reasonable  assurance  that  any  material 
inadequacies  that  exist  at  the  date  of  the 
examination  in  the  accounting  system  or 
internal  accounting  controls  would  be 
disclosed. 

(g)  Extent  and  timing  of  audit 
procedures.  The  extent  and  timing  of 
audit  procedures  are  matters  for  the 
accountant  to  determine  on  the  basis  of 
its  review  and  evaluation  of  existing 
internal  controls  and  other  audit 
procedures  performed  in  accordance 
with  the  rules  promulgated  by  the 
Public  Company  Accounting  Oversight 
Board  and  the  audit  objectives  listed  in 
paragraph  (f)  of  this  section. 

(h)  Accountant's  report,  general 
provisions.  The  provisions  of  §  240.1 7a- 
5(i)  shall  apply  to  a  supervised 
investment  bank  holding  companv  and 
its  audit. 

(i)  Supplemental  reports.  The 
supervised  investment  bank  holding 
company  shall  file,  concurrentlv  with 
the  annual  audit  report,  the  following 
supplemental  reports  prepared  bv  the 
accountant  in  accordance  with  the  rules 
promulgated  by  the  Public  Company 
Accounting  Oversight  Board: 

(1)  A  supplemental  report  entitled 
"Accountant's  Report  on  Reportable 
Conditions"  describing  anv  matter  that 
would  be  deemed  to  be  a  reportable 
condition  under  the  rules  promulgated 
by  the  Public  Company  Accounting 
Oversight  Board  that  is  unresohed  as  of 
the  date  of  the  accountant's  report.  The 
supplemental  report  shall  indicate  anv 
corrective  action  taken  or  proposed  by 
the  supervised  investment  bank  holding 
companv  with  regard  to  any  identified 
reportable  conditions.  If  the  audit  did 
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not  disclose  any  reportable  conditions, 
the  supplemental  report  shall  so  state. 

(2)  A  supplemental  report  entitled 
"Accountant  s  Report  on  Internal  Risk 
Management  Control  System" 
indicating  the  results  of  the  accountant's 
review  of  the  internal  risk  management 
control  system  established  and 
documented  by  the  super\ised 
investment  bank  holding  company  in 
accordance  with  §  240.171-4  and 
utilized  by  the  affiliate  group.  This 
review  shall  be  conducted  by  the 
accountant  in  accordance  with 
procedures  agreed  to  by  the  supervised 
investment  bank  holding  company  and 
the  accountant  conducting  the  review. 
The  agreed-upon  procedures  are  to  be 
performed  in  accordance  with  the  rules 
promulgated  by  the  Public  Company 
Accounting  Oversight  Board.  The 
purpose  of  the  review  is  to  confirm  that 
the  internal  risk  management  control 
system  complies  with  the  requirements 
of  §240.1 7i-4  and  that  the  supervised 
investment  bank  holding  companv  and 
its  affiliate  group  are  adhering*to  the 
requirements  of  that  internal  risk 
management  control  system. 

(3)  A  supplemental  report  entitled 
"Accountant's  Report  on  Inventory 
Pricing  and  Modeling  "  indicating  the 
results  of  the  accountant's  review  of  the 
procedures  for  pricing  financial 
instrument  inventor^'  (including 
modeling  procedures)  established  by  the 
supervised  investment  bank  holding 
company  and  utilized  by  the  affiliate 
group.  This  review  shall  be  conducted 
by  the  accountant  in  accordance  with 
procedures  agreed  to  by  the  supervised 
investment  bank  holding  company  and 
the  accountant  conducting  the  review. 
The  agreed-upon  procedures  are  to  be 
performed  in  accordance  with  the  rules 
promulgated  by  the  Public  Companv 
Accounting  Oversight  Board.  The    * 
purpose  of  the  review  is  to  confirm  that 
the  financial  instrument  pricing 
procedures  relied  upon  by  the  affiliate 
group  conform  to  the  procedures 
established  by  the  super\ised 
investment  bank  holding  company 
pursuant  to  §240.17i-4  and  comply 
with  the  qualitative  and  quantitative 
standards  set  forth  in  §  240.15c3-le(e) 
(as  required  pursuant  to  §240.17i- 
7(b)(1)). 

(4)  The  supervised  investment  bank 
holding  company  shall  file,  prior  to  the 
commencement  of  the  review  and  no 
later  than  December  10  of  each  year,  a 
statement  with  the  Commission's 
principal  office  in  Washington.  DC  that 
includes: 

(i)  A  description  of  the  procedures  for 
conducting  the  audit  agreed  to  by  the 
supervised  investment  bank  holding 
company  and  the  accountant  (pursuant 


to  paragraphs  (i)(2)  and  (i)(3)  of  this 
section);  and 

(ii)  A  notice  describing  any  changes  in 
those  agreed-upon  procedures,  if  any  If 
there  are  no  changes,  the  super\'ised 
investment  bank  holding  company 
should  indicate  that  no  changes  have 
been  made  to  those  procedures. 

(j)  Notification  of  change  of  fiscal 
year.  If  a  supervised  investment  bank 
holding  company  changes  its  fiscal  year, 
it  must  file  a  notice  of  the  change 
(including  a  detailed  explanation  of  the 
reason  for  the  change)  with  the 
Commission. 

(k)  Extensions  and  exemptions.  Upon 
the  written  request  of  the  super\'ised 
investment  bank  holding  company,  or 
on  its  own  motion,  the  Commission  may 
grant  an  extension  of  time  or  an 
exemption  from  any  of  the  requirements 
of  paragraphs  (a)  through  (j)  of  this 
section  either  unconditionally  or  on 
specified  terms  and  conditions. 

(1)  When  filed.  The  reports  provided 
for  in  this  section  shall  be  considered 
filed  when  two  copies  are  received  at 
the  Commission's  principal  office  in 
Washington.  DC.  and  one  copy  is 
received  at  the  regional  or  district  office 
of  the  Commission  for  the  region  or 
district  in  which  the  broker  or  dealer 
has  its  principal  place  of  business.  The 
copies  sent  to  the  Commission's 
principal  office  shall  be  addressed  to  the 
Division  of  Market  Regulation. 

(m)  Confidentiality.  All  reports  and 
statements  filed  by  the  super\'ised 
investment  bank  holding  companv  with 
the  Commission  pursuant  to  this  section 
shall  be  accorded  confidential 
treatment 

§240.171-7.     Calculations  of  allowable 
capital  and  risk  allowances  or  alternative 
capital  assessment. 

.1   I  ■  •:--:iiutiition  of  allowable  capital. 
The  supervised  investment  bank 
holding  company  shall  calculate 
allowable  capital  on  a  consolidated 
basis,  which  shall  be  the  sum  of 

(1)  Common  shareholders'  equity  on 
the  consolidated  balance  sheet  of  the 
supenised  investment  bank  holding 
company  less: 

(i)  Goodwill: 
(ii)  Deferred  tax  assets: 
(iii)  Other  intangible  assets;  and 
(iv)  Other  deductions  from  common 
stockholders'  equity  as  required  by  the 
Federal  Reserve  Board  in  calculating 
Tier  1  capital  (as  defined  in  12  CFR  225, 
Appendix  A). 

(2)  Cumulative  and  non-cumulative 
preferred  stock,  except  that  the  amount 
of  the  cumulative  preferred  stock  may 
not  exceed  33%  of  the  items  included 
in  allowable  capital  pursuant  to 
paragraph  (a)(1)  of  this  section, 
provided  that: 
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(i)  The  stock  does  not  have  a  maturity 
datp; 

(u)  The  stock  cannot  be  redeemed  at 
the  option  of  the  holder  of  the 
instrument; 

(iii)  The  stock  has  no  other  provisions 
that  will  require  future  redemption  of 
the  issue:  and 

(iv)  The  issuer  of  the  stock  can  defer 
or  eliminate  dividends:  and 

(3)  The  sum  of  the  following  items  on 
the  cfmsolidated  balance  sheet,  to  the 
extent  that  sum  does  not  exceed  the  sum 
of  the  items  included  in  allowable 
capital  pursuant  to  paragraphs  (a)(1)  and 
(a)(2)  of  this  section: 

(i)  Cumulative  preferred  stock  in 
excess  of  the  33%  limit  specified  in 
paragraph  (a)(2)  of  this  section:  and 

(ii)  Subordinated  debt  if: 

(A)  The  original  weighted  average 
maturity  of  the  subordinated  debt  is  at 
least  five  yearsf 

(B)  Each  subordinated  debt 
instrument  states  clearly  on  its  face  that 
repayment  of  the  debt  is  not  protected 
by  any  Federal  agency  or  the  Securities 
Investor  Protection  Corporation: 

(C)  The  subordinated  debt  is 
unsecured  and  subordinated  in  right  of 
payment  to  all  senior  indebtedness  of 
the  holding  company:  and 

(D)  The  subordinated  debt  instrument 
permits  acceleration  only  in  the  event  of 
bankruptcy  or  reorganization  of  the 
holding  company  under  Chapters  7 
(liquidation)  and  11  (reorganization)  of 
the  U.S.  Bankruptcy  Code  (11  U.S.C  7 
and  11  U.S.C.  11.  respectively). 

(b)  Alloivancp  for  market  risk.  The 
supervised  investment  bank  holding 
company  shall  calculate  its  allowance 
for  market  risk  on  a  consolidated  basis 
daily  for  all  proprietary  positions, 
including  debt  instruments,  equity 
instruments,  commodity  instruments, 
foreign  exchange  contracts,  and 
derivative  contracts,  which  shall  be  the 
sum  of: 

(1)  Value  at  risk.  The  value  at  risk 
("VaR")  measure  obtained  by  applying 
one  or  more  approved  VaR  models  to 
each  position  and  multiplying  the  result 
by  the  appropriate  multipUcation  factor. 
Each  VaR  model  shall  meet  the 
applicable  qualitative  and  quantitative 
requirements  set  forth  in  §240.15c3- 
lK(e).  In  addition,  the  model  shall  be 
one  that  can  be  disaggregated  by  each 
line  of  business  and  by  each  legal  entitv 
exposed  to  market  risk.  The  initial 
multiplication  factor  shall  be  three, 
unless  the  Commission  determines 
pursuant  to  §  240.17i-2(a)  or  (c),  based 
on  a  review  of  the  supervised 
investme-nt  bank  holding  companv's 
internal  risk  management  and  control 
system  and  the  VaR  model,  that  another 
multiplication  factor  is  appropriate.  A 


supervised  investment  bank  holding 
company  may  use  a  VaR  model  to 
determine  its  allowance  for  market  risk 
only  for  positions  for  which  there  is 
adequate  historical  data  to  support  a 
VaR  model;  and 

(2)  Alternative  method.  If  there  is  not 
adequata  historical  data  to  support  a 
VaR  model  for  certain  positions,  the 
supervised  investment  bank  holding 
company  shall  use  the  method 
describe^  in  its  notice  of  intention  to 
calculate  the  allowance  for  market  risk. 

(c)  Allowance  for  credit  risk.  The 
supervised  investment  bank  holding 
company  shall  compute  an  allowance 
for  credH  risk  daily  for  certain  assets  on 
the  consolidated  balance  sheet  and 
certain  off-balance  sheet  items. 
includin|;  loans  and  loan  commitments, 
exposures  due  to  derivatives  contracts, 
structureid  financial  products,  other 
extensions  of  credit,  and  credit         _ 
substitutjBS  as  follows: 

(1)  Multiplying  the  credit  equivalent 
amount  of  the  asset  or  off-balance  sheet 
item  by  die  appropriate  credit  risk 
weight  of  the  asset  or  off-balance  sheet 
item  or  qounterparty  as  determined 
according  to  paragraph  (c)(l)(ii)  of  this 
section,  Ihen  multiplying  the  product  bv 
8%,  in  accordance  with  the  following: 

(i)  Creilit  equivalent  amount: 

(A)  The  credit  equivalent  amount  for 
receivables  relating  to  derivative 
contractk.  repurchase  agreements, 
reverse  if  purchase  agreements,  stock 
loans,  stbck  borrows,  and  other  similar 
collaterci/ized  transactions  is  the  sum  of; 

(3)  Th^  supervised  investment  bank 
holding  Company's  current  exposure  to 
the  counterparty  (as  defined  in 
paragraph  (c)(lj(i)(E)  of  this  section); 
and         I 

(2)  The  supervised  investment  bank 
holding  company's  maximum  potential 
exposure  to  the  counterparty  (as  defined 
in  paragtaph  (c)(l)(i)(F)  of  this  section) 
multiplied  by  the  appropriate 
multiplication  factor.  The  initial 
multiplication  factor  shall  be  one. 
unless  tlje  Commission  determines 
pursuant  to  §  240.17i-2(a)  or  (c).  based 
on  a  review  of  the  group-wide  internal 
risk  marpgement  control  system, 
includirte  a  review  of  the  VaR  model 
used  to  determine  maximum  potential 
exposure,  that  another  multiplication 
factor  is  Appropriate: 

(B)  Thfc  credit  equivalent  amount  for 
certain  loans  and  loan  commitments 
receivabie  shall  be  determined  bv 
multiplying  the  nominal  amount  of  the 
contract  by  the  following  credit 
conversion  factors: 

(J)  0"o  credit  conversion  factor  for 
loan  conomitments  that: 

(/)  May  be  unconditionally  cancelled 
bv  the  lender:  or 


(ii)  May  he  cancelled  bv  thp  lender 
due  to  credit  deterioration  oi  the 
borrower; 

(2)  5%  credit  conversion  factor  for 
margin  loans  extended  bv  members  of 
the  affiliate  group  in  compliance  with 
applicable  seif-regulatorv  organization 
rules  and  Federal  regulations: 

(3)  20%  credit  conversion  factor  for: 
(i)  Loan  commitments  of  less  than  one 

year:  or 

[ii]  Short  term  self-liquidating  trade 
related  contingencies,  including  letters 
of  credit; 

(4)  50%  credit  conversion  factor  for 
loan  commitments  with  an  original 
maturity  of  greater  than  one  year  that 
contain  transaction  contingencies, 
including  performance  bonds,  revolving 
underwriting  facilities,  note  issuance 
facilities  and  bid  bonds;  and 

(5)  100"n  credit  conversion  factor  for 
bankers'  acceptances,  standby  letters  of 
credit,  and  forward  purchases  of  assets, 
and  similar  direct  credit  substitutes; 

(C)  Credit  equivalent  amount  for  other 
assets.  The  credit  equivalent  amount  for 
other  assets  shall  be  the  asset's  book 
value  on  the  supervised  investment 
bank  holding  company's  consolidated 
balance  sheet; 

(D)  The  current  exposure  of  a  member 
of  the  affiliate  group  to  a  counterparty 

is  the  current  replacement  value  of  the 
counterparty's  positions  with  the 
member  of  the  affiliate  group,  including 
the  effect  of  netting  agreements  with 
that  counterpart v  meeting  the 
requirements  of  §  240. 15c3-le(d)(5)  and 
taking  into  account  the  value  of 
collateral  from  the  counterparty  pledged 
to  and  held  by  any  member  of  the 
affiliate  group  meeting  the  requirements 
of  §240.15c3-le{d)(6J,  and  the  fair 
market  value  of  any  credit  derivatives 
that  specifically  change  the  exposure  to 
the  counterparty  (as  long  as  the  credit 
derivatives  are  not  used  to  change  the 
credit  risk  weight  of  the  counterparty  as 
provided  in  paragraph  (c)(l)(ii)(E)  of 
this  section): 

(E)  The  maximum  potential  exposure 
of  a  member  of  the  affiliate  group  to  a 
counterparty  is  the  increase  in  the  net 
replacement  value  of  the  counterparty's 
positions  with  the  member  of  the 
affiliate  group,  including  the  effect  of 
netting  agreements  with  that 
counterparty  meeting  the  requirements 
of  §240.15c3-le(d)(5)and  taking  into 
account  the  value  of  collateral  from  the 
counterparty  pledged  to  and  held  bv  any 
member  of  the  affiliate  group  meeting 
the  requirements  of  <%  240.15c3-le(d)(6). 
and  the  fair  market  value  of  anvi:redit 
derivatives  that  specifically  change  the 
exposure  to  the  counterparty  (as  long  as 
the  credit  derivatives  are  not  used  to 
change  the  credit  risk  weight  of  the 
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counterparty  as  provided  in  paragraph 
(c)(l)(ii){E)  of  this  section)  calculated 
daily  using  a  VaR  model  that  meet.^^  the 
requirements  of  ^  240.],5c.3-le(e),  except 
that  for  repurchase  agreements,  reverse 
repurchase  agreements,  stock  lending 
and  borrowing,  and  similar 
collateralized  transactions,  maximum 
potential  e.xposure  shall  be  calculated 
using  a  time  horizon  of  five  days; 

(ii)  Credit  risk  weights.  (A)  General 
standard  The  credit  risk  weights  that 
shall  be  applied  to  certain  assets  and 
counterparties  shall  be  determined 
according  to  standards  published  by  the 
Basel  Committee  on  Banking 
Supervision,  as  modified  from  time  to 
time: 

(B)  Internal  credit  ratings.  The 
supervised  investment  bank  holding 
company  may.  upon  a  determination  by 
the  Commission  pursuant  to  §  240. 1 7i- 
2(a)  or  (c).  determine  credit  ratings  for 
counterparties  that  are  not  rated  using 
internal  calculations,  and  the 
supervised  investment  bank  holding 
company  may  use  these  internal  credit 
ratings  in  lieu  of  ratings  issued  bv  a 
nationally  recognized  statistical  rating 
organization  for  purposes  of 
determining  credit  risk  weights: 
(CJ  Internal  calculations.  The 
supervised  investment  bank  holding 
company  may,  upon  a  determination  by 
the  Commission  pursuant  to  §  240.1 7i- 
2(a)  or  (c).  determine  credit  risk  weights 
of  counterparties  based  on  interna] 
calculations; 

(D)  Receivables  covered  bv 
guarantees.  For  the  portion  of  a  current 
exposure  covered  by  a  guarantee,  where 
that  guarantee  is  an  unconditional  and 
irrevocable  guarantee  of  the  due  and 
punctual  payment  and  performance  of 
the  obligation  and  the  supervised 
investment  bank  holding  company  or 
member  of  the  affiliate  group  can " 
demand  pavment  after  any  payment  is 
missed  without  having  to  make 
collection  efforts,  the  supervised 
investment  bank  holding  company  or 
member  of  tfje  affiliate  group  may 
substitute  the  credit  risk  weight  of  the 
guarantor  for  the  credit  risk  weight  of 
the  counterparty  if  the  guarantee  is 
evidenced  by  a  written  obligation  of  the 
guarantor  that  allows  the  holding 
company  or  member  of  the  affiliate 
group  to  substitute  the  guarantor  for  the 
counterparty  upon  default  or 
nonpayment  by  the  counterparty; 

(E)  Receivables  covered  by  credit 
derivatives.  The  supervised  investment 
bank  holding  company  may  reduce  the 
credit  risk  weight  of  a  counterparty  by 


using  credit  derivatives  (such  as  credit 
default  swaps,  total  return  swaps,  and 
-imilar  instruments  used  to  manage 
credit  risk)  that  provide  credit 
protection  equivalent  to  guarantees,  if 
the  credit  derivative  is  used  for  bona 
fide  hedging  purposes  to  reduce  the 
credit  risk  weight  of  a  counterparty,  is 
not  incorporated  into  the  VaR  model 
used  for  deriving  potential  exposures, 
and  is  not  held  for  market-making 
purposes.  The  credit  risk  weight  for  the 
covered  portion  of  the  exposure  shall  be 
the  credit  risk  weight  of  the  writer  of  the 
derivative.  The  uncovered  portion  of  the 
exposure  shall  be  assigned  the  credit 
risk  weight  of  the  counterparty:  or 
(2)  Upon  a  determination  bv  the 
Commission  pursuant  to  §  240.1 7i-2(a) 
or  (c).  using  a  calculation  consistent 
with  standards  published  by  the  Basel 
Committee  on  Banking  Supervision,  as 
modified  from  time  to  time. 

(d)  Allowance  for  operational  risk.  A 
supervised  investment  bank  holding 
cojnpany  shall  compute  an  allowance 
for  operational  risk  on  a  consolidated 
basis  consistent  with  the  appropriate 
standards  published  by  the  Basel 
Committee  on  Banking  Super\'ision,  as 
modified  from  time  to  time. 

(e)  Alternative  capital  assessment.  If 
the  Commission  determines  pursuant  to 
§  240.17i-2(a)  or  (c).  the  supervised 
investment  bank  holding  company  may 
compute  a  capital  assessment  using  the 
standards  promulgated  by  the  Basel 
Committee  on  Banking  Supervision  (as 
modified  from  time  to  time)  that  it  is 
required  to  submit  to  a  financial 
regulator  or  supervisor  in  lieu  of  the 
computations  described  in  paragraphs 
(a)  through  (d)  of  this  section. 

§  240.1 7i-8.     Notification  provisions  for 
supervised  Investment  bank  holding 
companies 

(a)  A  super\'ised  investment  bank 
holding  company  shall  send  written 
notice  promptly  (but  within  24  hours), 
in  accordance  with  paragraph  (c)  of  this 
section,  after  the  occurrence  of  the 
following  events: 

(1)  Any  backtesting  exception 
determined  in  accordance  with 

§  240.15c3-le(e)(l}(iii)  and  (iv)  that 
would  require  that  the  supervised 
investment  bank  holding  company  use  a 
higher  multiplication  factor  in  the 
calculation  of  its  allowances  for  market 
or  credit  risk; 

(2)  If  a  computation  shows  that 
allowable  capital  (calculated  in 
accordance  with  §240.1 7i-7(a))  is  less 
than  110%  of  the  sum  of  the  affiliate 


group's  allowances  for  market,  credit, 
and  operational  risk  (calculated  in 
accordance  with  §240.17i-7(b).  (c),  and 
(d)); 

(3)  An  affiliate  declares  bankruptcy  or 
otherwise  becomes  insolvent; 

(4)  The  supervised  investment  bank 
holding  company  becomes  aware  that  a 
nationally  recognized  statistical  rating 
organization  has  determined  to  reduce 
its  assessment  of  the  creditworthiness  of 
an  affiliate  or  the  credit  rating(s) 
assigned  to  one  or  more  outstanding 
short  or  long-term  obligations  of  an 
affiliate; 

(5)  The  supervised  investment  bank 
holding  company  becomes  aware  that 
any  financial  regulator}^  agencv  or  self 
regulatory  organizatioii  has  taken 
enforcement  action  or  some  other, 
similar  formal  regulatory  action  against 
an  affiliate;  or 

(6)  The  supervised  investment  bank 
holding  company  becomes  ineligible  to 
be  supervised  by  the  Commission  as  a 
supervised  investment  bank  holding 
company. 

(b)  The  super\dsed  investment  bank 
holding  company  shall  file  a  written 
report  if  there  is  a  materia]  change, 
along  with  a  description  of  the  reason 
for  the  change,  in; 

(1)  The  ownership  or  organization  of 
the  affiliate  group; 

(2)  The  materia]  affiliate  status  of  any 
affiliate  group  entity;  or 

(3)  The  major  business  functions  of 
any  material  affiliate. 

(c]  Ever>-  notice  or  report  required  to 
be  given  or  transmitted  pursuant  to  this 
section  shall  be  given  or  transmitted  to 
the  principal  office  of  the  Commission 
in  Washington,  DC,  and  the  regional  or 
district  office  of  the  Commission  for  the 
region  or  district  in  which  the 
supen.'ised  investment  bank  holding 
company's  subsidiary  broker  or  dealer 
has  its  principal  place  of  business.  For 
the  purposes  of  this  section,  "notice" 
shall  be  given  or  transmitted  by 
telegraphic  notice  or  facsimile 
transmission.  The  reports  required  by 
paragraph  (b)  of  this  section  may  be  ' 
transmitted  by  overnight  deliverv.  The 
notices  and  reports  filed  under  this 
section  shall  be  accorded  confidential 
treatment. 

Dated;  October  24,  2003. 
By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  Secretan . 

[FR  Doc.  03-27307  Filed  11-5-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  224 

[Docket  No.  FRA-1 999-6689,  Notice  No.  3] 

RIN2130-AB41 

Reflectorization  of  Rail  Freight  Rolling 
Stock 

AGENCY:  Federal  Railroad 
.\dministration  (FR,\).  Department  of 
Trdnsportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  is  proposing  to  require 
retroreflprtive  material  on  the  sides  of 
freight  roiling  stock  (freight  cars  and 
locomotives)  to  enhance  the  visibility  of 
trains  in  order  to  reduce  the  number  of 
accidents  at  highway-rail  grade 
crossings  in  which  train  visibility  is  a 
contributing  factor.  This  document 
proposes  a  rule  establishing  a  schedule 
for  the  application  of  retroreflective 
material  and  prescribing  standards  for 
the  application,  inspection,  and 
maintenance  of  the  material. 
DATES:  Written  Comments:  Comments 
must  be  received  by  March  5,  2004. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  ddciitional  expense  or 
delay. 

Public  Hearing:  FRA  is  planning  to 
conduct  a  public  hearing  in 
Washington.  DC.  on  Tuesday,  lanuarv 
27.  2004.  at  9:30  a.m.,  in  order  to 
provide  all  interested  parties  the 
opportunity  to  comment  on  the 
provisions  contained  in  this  notice.  Any 
person  wishing  to  participate  in  the 
public  hearing  should  notifv'  the  Docket 
Clerk  by  telephone  (202-493-6030)  or 
by  mail  at  the  address  provided  below- 
at  least  five  working  days  prior  to  the 
date  of  the  hearing.  The  notification 
should  identify  the  party  the  person 
represents,  and  the  particular  subject(s) 
the  person  plans  to  address.  FRA 
reser\'es  the  right  to  limit  participation 
in  the  hearmg  of  persons  who  fad  to 
provide  such  notification. 
ADDRESSES:  You  mav  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FRA-1 999-6689  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitted 
c:omments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW,,  Nassif  Building. 
Room  PL-401.  Washington.  DC  20590- 
001 


•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  betwaen  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  e-Rulemaking  Portal:  Go  to 
http://l\^\'\v.^egulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
name  and  docket  number  or  Regulatory 
Identification  Number  (RIN)  for  this 
rulemaking.  For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  Public  Participation  heading  of 
the  Supplementary  Information  section 
of  this  document.  Note  that  all 
comments  received  will  be  posted 
without  change  to  http://dms.dot.gov, 
including  any  personal  information 
provided.  Please  see  the  Privacy  Act 
heading  under  Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gpv  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington,  DC,  between  9  am  and  5 
pm.  Monday  through  Friday,  except 
Federal  Holidays. 

Public  Hearing:  The  public  hearing 
will  be  held  at  the  Washington  Plaza 
Hotel,  10  Thomas  Circle,  NW., 
Massachusetts  Avenue  at  Fourteenth 
Street,  Washington.  DC  20005  (202- 
842-1300).  Written  notification  of  a 
party's  intended  participation  should 
identify'  the  docket  number  and  must  be 
submitted  to  Ms.  Ivornette  Lynch, 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  RCC- 
10,  1120  Vermont  Ave.,  NW.,  Stop  10. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Tom  Blankenship,  Mechanical  Engineer. 
Office  of  Safety,  FRA,  1120  Vermont 
Ave..  NW..  Mailstop  25.  Washington, 
DC  20590  (telephone:  202^93-6446); 
Mary  Plache,  Industry  Economist,  Office 
of  Safety,  FRA,  1120  Vermont  Ave.. 
NW..  MaUstop  21.1,  Washington,  DC 
20590  (telephone:  202-493-6297);  or 
Lucinda  Henriksen,  Trial  Attorney, 
Office  of  Chief  Counsel.  FRA,  1120 
Vermont  Ave.,  NW.,  Mailstop  10, 
Washington.  DC  20590  (telephone:  202- 
493-6038). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  rule  represents  a 
partial  solution  to  a  safety  problem  that 
has  long  concerned  FRA — the  need  to 
reduce  the  incidence  and  severity  of 


collisions  between  motor  vehicles  and 
trains  at  highw^ay-rail  grade  crossings 
throughout  the  United  States. 
Approximately  4,000  times  each  year,  a 
train  and  a  highway  vehicle  collide  at 
one  of  this  country's  262.000  public  and 
private  highway-rail  grade  crossings. 
Approximately  23%  of  all  highway-rail 
grade  crossing  accidents  involve  motor 
vehicles  running  into  trains  occupying 
grade  crossings  ("RIT  '  accidents).' 
Almost  80%  of  these  RIT  accidents 
occur  during  nighttime  conditions 
(dawn.  dusk,  and  darkness)  and  involve 
a  highway  vehicle  striking  a  train  after 
the  first  two  units  of  the  consist.  These 
statistics  suggest  that  a  contributing 
factor  to  many  RIT  accidents  is  the 
difficulty  motorists  have  in  seeing  a 
train  consist  at  a  crossing  in  time  to  stop 
their  vehicles  before  reaching  the 
crossing,  particularly  during  periods  of 
limited  visibility,  such  as  dawn,  dusk, 
darkness,  or  during  adverse  weather 
conditions. 

The  physical  characteristics  of  trains, 
in  combination  with  the  characteristics 
of  grade  crossings  [e.g..  grade  crossing 
configuration,  type  of  warning  devices 
at  a  crossing,  rural  background 
environment  with  low  level  ambient 
light,  or  visually  complex  urban 
background  envircmment.  etc.).  and  the 
inherent  limitations  of  human  eyesight, 
make  it  difficult  for  motorists  to  detect 
a  train's  presence  on  highway-rail  grade 
crossings,  particularly  during  periods  of 
limited  visibility.  Freight  trains  lack 
conspicuity  (i.e.,  the  ability  to  be  seen) 
in  some  of  their  different  environmental 
settings.  For  example,  trains  are 
typically  painted  a  dark  color  and  are 
covered  with  dirt  and  grime  which  are 
inherent  in  the  rail  environment.  With 
the  exception  of  locomotives,  trains  are 
usually  unlighted  and  are  not  equipped 
with  reflective  devices.  Similarly,  a 
large  percentage  of  crossings  are  not 
lighted.  C]onsequently.  much  of  the  light 
from  a  motor  vehicle's  headlights  is 
absorbed  by  the  freight  cars,  instead  of 
being  reflected  back  toward  the 
motorist.  The  large  size  of  freight  cars, 
which  are  out  of  scale  relative  to  a 
motorist's  expectations,  also  make  them 
difficult  to  detect.  For  instance,  even  if 
a  motorist  is  looking  for  a  train,  if  the 
locomotive  has  already  passed,  it  is 
difficult  to  detect  the  freight  cars 
because  the  cars  often  encompass  the 
motorist's  entire  field  of  view  and  have 
the  tendency  to  "blend"  into  the 
background  environment,  especially  at 
night.  In  addition,  because  most  drivers 
involved  in  grade  crossing  accidents  are 
familiar  with  the  crossings  and  with 
roadway  features  at  the  crossings,  the 


'  Based  on  available  data  from  1992  through  2001. 


Federal  Register/ Vol.  68.  No.  215 /Thursday.  November  6,  2003  'Prnposed  Rules 


62943 


drivers  become  habituated  (or  pre- 
conditioned) to  the  crossings.  In  other 
words,  based  on  previous  driving 
experiences  and  conditioning,  a  driver 
may  not  expect  a  train  to  be  occupying 
a  crossing,  and  without  a  clear  auditor\' 
signal  (because  the  locomotive  has 
already  cleared  the  crossing)  or  visual 
stimuli  alerting  the  driver  to  a  train 
traveling  through  the  crossing,  the 
driver  may  fail  to  perceive  the  train  in 
time  to  stop.  This  condition  is  further 
exacerbated  when  a  train  is  stopped  on 
a  crossing. 

There  is  currently  no  requirement  for 
lighting  or  reflective  markings  on  freight 
rolling  stock.  However,  in  recognition 
that  the  transportation  of  people  and 
goods  is  not  restricted  to  daytime  hours 
and  pristine  weather  conditions, 
reflectorization  has  become  an 
indispensable  tool  for  enhancing 
visibility  in  virtually  all  other  modes  of 
transportation,  including  air.  highway, 
maritime,  and  pedestrian  travel.  For  ' 
example,  airplanes  and  motor  vehicles 
are  equipped  with  high  brightness 
retroreflective  material  at  key  locations 
on  the  exterior  surfaces  to  increase  their 
conspicuity.  Mircoprismatic  corner  cube 
retroreflectors  (which  have  the  ability  to 
direct  light  rays  back  to  the  light  source) 
are  typically  used  on  roadway  signs  that 
warn  of  construction  or  other  hazardous 
conditions.  Federal  regulations  require 
retroreflective  materials  on  the  sides 
and  rear  of  large  trucks  to  increase  their 
conspicuitv  and  to  aid  motorists  in 
judging  their  proximity  to  these 
vehicles.  Even  regulations  addressing 
bicycle  safetv  have  specific 
requirements  on  the  use  of  reflective 
materials  Lifesaving  marine  equipment, 
such  as  life  vests  and  rafts,  require 
reflectorization:  and  to  enhance  the 
conspicuity  of  pedestrians,  especially  at 
night,  retroreflective  material  has  been 
incorporated  into  clothing  and  similar 
items. 

The  everyday  use  of  reflectors 
indicates  their  acceptance  to  delineate 
potential  hazards  and  obstructions  to  a 
vehicle's  path  of  travel.  Research 
specific  to  the  railroad  industry  has 
demonstrated  that  reflective  materials 
can  increase  the  conspicuity  of  freight 
cars,  thereby  enhancing  motorists' 
ability  to  detect  the  presence  of  trains  in 
highwav-rail  grade  crossings.  This 
greater  visibility  can  help  drivers  avoid 
some  accidents  and  reduce  the  severity 
of  other  accidents  that  are  unavoidable. 
Accordingly,  FRA,  as  the  Federal  agency 
responsible  for  ensuring  that  America's 
railroads  are  safe  for  the  traveling 
public,  and  in  direct  response  to  a 
Congressional  mandate,  proposes  to 
require  use  of  reflective  material  on  the 
sides  of  certain  rail  cars  and 


locomotives  to  enhance  the  visibility  of 

trains  in  order  to  reduce  the  number  of 
accidents  at  highway-rail  grade 
crossings  where  train  visibility  is  a 
contributing  factor. 

A.  History  of  Railroad  Car  Conspicuity 
Issue  and  Congressional  Mandate 

As  applied  to  rail  car  visibility,  the 
term  "conspicuity"  refers  to  the 
characteristic  of  a  rail  car  in  its  roadway 
setting  to  command  the  attention  of 
approaching  motorists  and  be 
recognizable  to  reasonably  prudent 
motorists  at  sufficient  distance  to  allow 
the  motorists  to  reduce  their  vehicles' 
speed  and  take  action  to  avoid 
collisions.  Research  relating  to  the 
conspicuity  of  rail  cars  is  not  a  new- 
concept.  Research  dating  back  to  the 
early  1950s  has  noted  the  potential 
viability  of  rail  car  conspicuity  materials 
such  as  luminous  sources  (lights  on  rail 
cars),  self-luminous  sources 
(phosphorescent),  and  reflective 
sources.  In  the  mid  1950's,  researchers 
concluded  that  reflective  material  along 
the  side  sill  of  boxcars  increased  the 
visibility  of  the  cars  and  aided  in  the 
perception  of  the  cars'  motion.  The 
same  study  also  found  that  the  amount 
and  distribution  of  reflectorized 
material  proportionally  affected  the 
level  of  visibility  and  accuracy  of 
perception  of  rail  cars'  motioii.  In  other 
words,  by  using  material  with  high 
coefficients  of  reflectivity  (i.e..  high 
levels  of  reflected  light)  against  a  high 
contrast  background  (e.g.,  dark  and  dirty 
rail  cars),  the  amount  of  illumination 
was  increased,  and  the  motorists'  ability 
to  discriminate  the  movement  of  the  rail 
cars  across  their  line  of  vision  was 
enhanced.  In  the  early  1970's,  a  study 
concentrating  on  the  conspicuity  of 
trains  at  night  found  that  although 
luminous  and  reflective  sources  both 
proved  effective  in  enhancing  the 
visibility  of  trains,  reflectors  provided 
conspicuity  at  a  greater  distance  and 
field  of  vision  than  the  other  sources 
which  were  studied. 

The  general  consensus  of  historical 
research  was  that  reflective  materials 
can  increase  the  conspicuity  of  objects 
to  which  they  are  attached,  but  previous 
generations  of  reflective  materials  did 
not  reflect  enough  light  to  be  effective 
in  the  railroad  environment  and  lacked 
the  durability  to  survive  the  harsh 
railroad  operating  environment.  For 
example,  in  1959  a  Canadian  freight  car 
reflectorization  program  was  begun.  In 
this  program,  high-intensity 
retroreflective  sheeting  in  the  shapes  of 
circular  discs  and  squares  were  applied 
to  the  sides  of  rail  cars  for  the  purpose 
of  assessing  their  long  term  durability 
and  performance.  Reflective  intensity 


measurements  on  the  Canadian  cars 
after  six  months,  one  year,  and  two 
years  of  service  indicated  rapid 
deterioration  of  the  retroreflective 
material.  Only  23%  of  the  material's 
original  reflectivity  remained  at  the  end 
of  six  months.  This  declined  to  14% 
after  one  year  and  to  5%  at  the  end  of 
two  years  of  service.  Tests  of  similar 
high  intensity  retroreflective  sheeting 
conducted  by  the  Boston  and  Maine 
Railroad  in  1981  yielded  substantially 
the  same  results  as  the  earlier  Canadian 
tests. 

FRA  first  evaluated  the  use  of 
reflective  material  on  rail  rolling  stock 
in  the  early  1980s,  and  supported  a 
study  completed  in  1982  on  the 
potential  use  of  reflectorization  to 
reduce  nighttime  accidents  at  highway- 
rail  intersections.  The  study  concluded 
that  although  the  use  of  reflective 
material  enhanced  the  visibility  of 
trains,  the  reflective  material  w'as  not 
durable  enough  to  withstainl  the  harsh 
railroad  environment.  It  was  decided 
that  rulemaking  action  was  not 
warranted  at  that  time. 

Since  1982,  however,  improvements 
in  the  brightness,  durability,  and 
adhesive  properties  of  reflective 
materials  have  been  achieved  and  a  new- 
material,  microprismatic  retroreflective 
material,  is  no-w  available.  Because  of 
the  technological  advances  in  reflective 
materials  and  the  creation  of 
microprismatic  retroreflective  material, 
beginning  in  the  early  1990's  FR.^ 
funded  renewed  research  through  the 
lohn  A.  Volpe  National  Transportation 
Systems  Center  in  Cambridge, 
Massachusetts  ("Volpe  ")  to  reexamine 
the  issue  of  using  reflective  material  to 
enhance  railcar  conspicuitv. 

In  July  1999,  FRA  announced  the 
results  of  its  renewed  research  efforts 
with  the  release  of  the  report  Safety  of 
Highway-Railroad  Grade  Crossings: 
Freight  Car  Reflectorization  (DOT/FRA/ 
ORD-98/11)  ('1999  Volpe  Report").  The 
1999  Volpe  Report  provided  significant 
information,  including  cost  estimates 
and  data  on  the  performance  of 
equipped  rail  car  fleets  in  an  actual 
ser\-ice  environment.  Similar  to  earlier 
research,  the  1999  Volpe  Report 
concluded  that  reflective  materials 
enhanced  motorists'  ability  to  detect  the 
presence  of  a  train  in  a  highway-rail 
grade  crossing  and  could  therefore 
prevent  collisions  involving  highway 
vehicles.  Unlike  earlier  studies  which 
utilized  previous  generations  of 
reflective  material,  the  1999  Volpe 
Report  concluded  that  the  durability 
and  adhesive  properties  of  the  new 
microprismatic  retroreflective  material 
could  provide  adequate  luminance 
intensity  levels  which  can  be  sustained 
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for  up  to  10  years  with  minimum 
maintenance.  A  copy  of  the  complete 
1999  Volpe  Report  is  in  the  docket  of 
this  proceeding  (Document  No.  FRA- 
1999-6R89-17). 

Buildinj^  upon  the  research  detailed 
in  the  1999  Volpe  Report,  a^^d 
recognizing  that  the  study's  human 
factors  tests  did  not  provide  a  realistic 
environment  in  which  to  evaluate  the 
detectabilitv  and  recognition  of  freight 
cars  equipped  with  microprismatic 
retroreflective  material  in  a  real-world 
environment,  FRA  subsequently 
investigated  whether  motorists,  under 
real  world  driving  conditions,  would 
likelv  confuse  reflectorized  trains  with 
other  rcjadway  hazards,  particularly 
trucks  which  were  already  required  by 
federal  regulations  Jo  be  equipped  with 
retroreflective  material.  It  is  important 
for  motorists  to  be  able  to  distinguish 
rail  r;ars  from  trucks  because  motorists' 
interaction  with  trains  is  different  from 
trucks.  Because  trucks  are  shorter  in 
length  and  pass  through  an  intersection 
more  quickly  than  the  average  train,  a 
motorist  approaching  a  truck  in  an 
intersection  may  only  need  to  slow  his 
or  her  vehicle  to  avoid  a  collision,  while 
a  motorist  approaching  a  grade  crossing 
occupied  by  a  train  more  likely  will 
need  to  stf)p  at  the  crossing  to  avoid  a 
collision.  In  fuly  2001.  FR.^  released  the 
results  of  this  research  in  the  report 
Safety  of  Highway-Railroad  Grade 
Crossings:  Recognition  of  Rail  Car 
Retroreflective  Patterns  for  Improving 
\'ighttime  Conspicuitv  (DOT/FRA/ORD- 
00/07)  C'ZOOl  Volpe  Report").  The  2001 
Volpe  Report  concluded  that  motorists 
had  difficulty  discriminating 
unreflectorized  r.iil  cars  from  trucks  as 
illuminancie  levels  declined,  but 
motorists  could  discriminate  between 
reflectorized  freight  cars  and  truck 
trailers  for  each  of  the  four  reflective 
patterns  tested.  In  addition,  the  report 
concluded  that  vertically  oriented 
patterns,  as  opposed  to  outline  or 
horizontally  oriented  patterns,  were 
preferable  because  thp\  were  less  likely 
to  be  confused  with  the  horizontally 
oriented  truck  reflectorization  patterns. 
A  copy  of  the  complete  2001  Volpe 
Report  IS  in  the  docket  of  this 
proceedmg  (Document  No.  FRA-1999- 
6689-48).' 

Meanwhile,  in  1994  Congress  passed 
the  Federal  Railroad  Safety 
Authorization  Act  of  1994,  Pub   L.  103- 
440  ("Act").  The  Act  added  §  20148  to 
title  49  of  the  United  States  Code. 
Section  20148  required  FRA  to  conduct 
a  review  of  the  Department  of 
Transportation's  ("Department")  rules 
with  respect  to  the  visibilitA'  of  railroad 
cars  and  mandated  that  if  the  review 
established  that  enhanced  railroad  car 


visibility  would  likely  improve  safety  in 
a  cost-effective  manner,  the  Secretary  of 
Transportation  ("Secretary")  must 
initiate  a  rulemaking  proceeding  to 
prescribe  regulations  requiring 
enhanced  visibility  standards  for 
railroad  cars.  Section  20148  specifically 
directs  the  Secretary  to  examine  the  use 
of  reflectors.  Section  20148  of  title  49  of 
the  United  States  Code  states  as  follows: 

(a)  REVaeVV  OF  RULES.— The  Secretary  of 
Transportation  shall  conduct  a  review  of  the 
Department  of  Transportation's  rules  with 
respect  to  railroad  car  visibility.  As  part  of 
this  review,  the  Secretary  shall  collect 
relevant  da(a  from  operational  experience  by 
railroads  having  enhanced  visibility 
measures  ii)  service.  - 

(b)  REGULATIONS.— If  the  review 
conducted  Under  subsection  (a)  establishes 
that  enhanced  railroad  car  visibility  would 
likely  improve  safety  in  a  cost-effective 
manner,  th?  Secretary'  shall  initiate  a 
rulemaking  proceeding  to  prescribe 
regulations  requiring  enhanced  visibility 
standards  fcr  newly  manufactured  and 
remanufactlired  railroad  cars.  In  such 
proceedingithe  Secretary  shall  consider,  at  a 
minimum-^ 

(1)  visibility  of  railroad  cars  from  the 
perspective  of  nonrailroad  traffic; 

(21  whether  certain  railroad  car  paint  colors 
should  be  prohibited  or  required; 

(3)  the  ua|e  of  reflective  materials: 

(4)  the  visibility  of  lettering  on  railroad 
cars: 

(5)  the  effect  of  any  enhanced  visibility 
measures  op  the  health  and  safety  of  train 
crew  members:  and 

(6)  the  cast/benefit  ratio  of  any  new 
regulations, 

(c)  EXCLUSIONS.— In  prescribing 
regulations  under  subsection  (b),  the 
Secretary  nlay  exclude  from  any  specific 
visibility  requirement  any  category  of  trains 
or  railroad  operations  if  the  Secretary' 
determines  that  such  an  exclusion  is  in  the 
public  interest  and  is  consistent  with  railroad 
safety. 

On  July  28,  1999.  FRA  hosted  a 
workshop  on  reflectorization  of  rail 
rolling  stock.  Attendees  included 
representatives  from  the  railroad 
industry,  reflector  manufacturing  and 
supply  companies,  as  well  as 
representatives  from  the  National 
Transportation  Safety  Board  and  the 
National  Highway  Traffic  Safety  ~ 
Administration  (NHTSA)  and  other 
interested  parties.  The  workshop 
provided  an  opportunity  for  FRA  and  all 
interested- parties  to  review  and  discuss 
the  issue  of  rail  car  conspicuity  and 
specifically,  rail  car  reflectorization. 
During  the  workshop,  representatives 
from  Volpe  provided  a  briefing  on  the 
1999  Volpe  Report  and  a  representative 
of  NHTSA  provided  a  briefing  on  that 
agency's  rule  requiring  the 
reflectorization  of  large  truck  trailers. 
The  workshop  also  provided  an 
opportunity  for  all  interested  parties  to 


share  their  views,  concerns,  and 
experiences  with  regard  to  rail  car 
reflectorization.  Discussion  during  the 
workshop  focused  on  the  potential 
effectiveness  of  rail  car  reflectorization 
under  a  variety  of  circumstances  {e.g..  at 
nighttime  versus  daytime,  at  passively 
protected  crossings  versus  actively 
protected  crossings,  or  when  drivers  are 
under  the  influence  of  alcohol  or 
otherwise  impaired),  as  well  as  more 
practical  aspects  of  any  rail  car 
reflectorization  program  (e.g., 
maintenance  and  cleaning  requirements, 
when  and  where  reflector  installation 
would  occur,  and  the  costs  involved  in 
installing  and  maintaining  the 
reflectors).  Throughout  the  workshop 
FRA  representatives  acknowledged 
participants'  concerns  regarding 
reflectorization  and  invited  interested 
parties  to  share  further  comments  and 
relevant  data  as  FRA  continued  its 
investigation  into  whether  a  rulemaking 
mandating  reflectorization  of  rail  cars 
was  warranted.  A  copy  of  the  transcript 
of  this  workshop  is  included  in  the 
docket  of  this  proceeding.  (Document 
No.  FRA-1 999-6689-7), 

Recognizing  that  part  of  the  review 
mandated  by  Congress  included 
collecting  relevant  data  from  operational 
experience  by  railroads  having 
enhanced  visibility  measures  in  service, 
on  January  14,  2000.  FR.^  established  a 
public  docket  (Docket  No.  FRA-1 999- 
6689)  to  provide  all  interested  parties 
with  a  central  location  to  both  send  and 
review  relevant  information  concerning 
railroad  car  conspicuity  and  to  provide 
a  venue  to  gather  and  disseminate 
information  and  views  on  the  issues. 
The  docket  contains  several 
submissions  from  FRA  (e.g..  transcript 
of  the  July  28,  1999  workshop,  an 
analysis  of  signal  detection  theorv, 
FRA's  preliminary  cost-benefit  analvsis 
on  railcar  reflectorization.  and  technical 
reports  from  the  NHTSA  and  Volpe),  as 
well  as  comments  from  numerous 
members  of  the  public  and  the  regulated 
community,  which  will  be  discussed  in 
more  detail  below. 

FRA  regards  the  1999  and  2001  V^olpe 
Reports,  as  well  as  the  1999  workshop 
and  establishment  of  the  public  docket 
as  responsive  to  section  20148's 
directive  to  review  the  Department's 
rules  with  respect  to  rail  car  visibility. 
Further,  because  the  1999  and  2001 
Volpe  Reports  concluded  that 
reflectorization  could  enhance  rail  car 
visibility,  FRA  conducted  a  preliminary 
cost-benefit  analysis  ("Preliminary 
Analysis")  to  determine  whether 
reflectorization  would  provide  a  cost 
effective  method  of  reducing  the 
number  of  collisions  at  highway-rail 
grade  crossings  and  the  casualties  and 
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property  damages  which  result  from 
those  collisions,  FR.\'s  Preliminary 
Analysis  concluded  that  the  benefits  of 
a  uniform,  nationwide  freight  car 
reflectorization  program  would  far 
outweigh  the  costs  of  such  a  program. 

In  the  Preliminary  Analysis.  FR,A 
identified  the  primary  source  of  benefits 
to  be  gained  from  freight  car 
reflectorization  as  the  avoidance  of  a 
portion  of  the  fatalities,  injuries,  and 
property  damage  that  result  from 
collisions  between  motor  vehicles  and 
freight  trains  at  grade  crossings. 
Statistics  show  that  collisions  between 
trains  and  motor  vehicles  often  result  in 
fatal  or  very  serious  injuries  to  the 
occupants  of  the  motor  vehicle 
involved,  and  the  vehicle  may  be 
completelv  destroyed.  In  addition, 
collisions  between  trains  and  motor 
vehic:les  often  result  in  damage  to  the 
rail  equipment  and  significant  delays 
and  disruptions  to  rail  operations.  For 
example.  FRA's  Railroad  Safety 
Advisory  Committee  estimates' that 
collisions  cause  an  average  of  a  two- 
hour  train  delay  at  S250  per  hour  for 
freight  trains.  This  estimate  does  not 
include  the  ripple  effect  of  delays 
incurred  by  other  trains,  including 
passenger  trains,  awaiting  use  of  the 
track  where  service  has  been 
interrupted 

FHA  calculated  the  expected  safety 
benefits  of  reflectorization  in  terms  of 
the  decline  in  the  probability  of  RIT 
accidents.  Recognizing  that  the 
effectiveness  of  retroreflectors  (and 
therefore  the  benefits  to  be  gained  from 
their  use)  will  vary  by  circumstance 
[e.g..  nighttime  versus  daytime 
conditions,  clear  versus  cloudy  weather 
conditions,  presence  of  other  warning 
devices  at  a  crossing,  train  speed  and 
length,  etc.),  FRA's  Preliminary- 
Analysis  recognized  that  forecasting  the 
benefits  which  would  likely  result  from 
reflectorization  necessitated  a  certain 
amount  of  subjective  analysis  and  the 
exercise  of  judgment.  Accordingly, 
based  on  the  manufacturers'  10-year 
guaranteed  useful  life  of  retroreflective 
sheeting,  FRA  employed  four  different 
approaches  to  the  estimation  of  benefits. 
Benefit  estimates  were  based  on  varying 
effectivene'-:s  rates  derived  from  (1)  two 
previous  studies  analyzing  the 
effectiveness  of  reflective  material  on 
large  trucks,  (2)  subjective  estimates  of 
reflector  effectiveness  by  internal  FRA 
grade  crossing  experts,  and  (3)  a  signal 
detection  model  consisting  of  an 
analysis  of  the  statistical  probability  of 
different  potential  severities  of  hazard 
or  injury,  based  on  laboratory 
experiments  and  accident/ incident  data 
from  FRA's  Rail  Accident/Incident 
Reporting  System  database.  FRA 


estimated  the  ten-year  discounted 
benefits  of  a  reflectorization  program,  in 
terms  of  avoided  casualties  and  property 
damage,  to  be  in  the  range  of  S57 
million.  S70  million,  SlOO  million,  or 
S105  million,  depending  on  the 
methodology  employed. 

Taking  into  consideration  material, 
installation  and  maintenance  costs, 
FRA's  Preliminar>'  Analysis  concluded 
that  over  a  ten-year  period  (the 
estimated  useful  life  of  the 
retroreflective  material),  the  discounted 
cost  to  reflectorize  the  entire  freight 
railroad  fleet  would  be  approximately 
S40  million.  Accordingly,  FRA 
concluded  that  the  reflectorization  of 
railroad  freight  equipment  is  a  viable 
and  cost-effective  method  of  reducing 
the  number  of  collisions  at  highwav-rail 
grade  crossings  and  the  casualties  and 
property  damages  which  result  from 
those  collisions,  FTLA  published  the 
results  of  its  Preliminarv  Analysis  on 
October  26.  2001.  See  66  FR  54326.  A 
copy  of  the  Preliminary'  Analysis  is  in 
the  docket  of  this  proceeding. 
(Document  No.  FRA-1 999-6689-25). 

Because  of  the  rail  industry's 
continued  interest  in  the  issue  of  rail  car 
reflectorization,  FRA  met  with  members 
of  the  regulated  community  on  March 
24,  2003,  to  again  listen  to  their 
comments  and  concerns  regarding 
reflectorization.  During  this  meeting,  the 
participating  railroads  and  car  owners 
reiterated  their  concerns  regarding  a 
potential  rail  car  reflectorization 
rulemaking.  Specifically,  participants 
expressed  concern  that  a  federal 
rulemaking  mandating  reflectorization 
could  have  the  effect  of  increasing  their 
liability  for  grade  crossing  accidents. 
Participating  railroads  and  car  owners 
also  raised  important  considerations 
regarding  many  practical  aspects  of  a 
potential  reflectorization  program  (e.g.. 
a  feasible  schedule  for  the  application  of 
reflectors  to  rail  cars,  what  tvpes  of 
reflective  material  would  be  required, 
reflector  cleaning  and  maintenance 
responsibilities,  and  when  and  where 
reflectors  would  be  applied  to  cars), 

B.  Fundamentals  of  Reflectivity  and 
Human  Eyesight 

Materials  that  have  reflective 
properties  can  be  classified  into  three 
general  categories:  direct  reflectors, 
diffuse  reflectors,  and  retroreflectors. 
Direct  reflectors,  such  as  mirrors, 
bounce  light  off  the  reflective  material  at 
an  angle  equal  and  opposite  to  the 
direction  of  the  light  source.  Diffuse 
reflectors,  such  as  license  plates,  bounce 
light  off  the  reflective  material  at  an 
angular  spread  of  up  to  180  degrees. 
Retroreflectors,  however,  direct  the 
reflected  light  in  the  direction  of  the 


light  source.  As  applied  to  motorists 
approaching  grade  crossings, 
retroreflective  material  on  the  sides  of 
rail  cars  will  reflect  light  from  an 
approaching  vehicle's  headlights  back  to 
the  motorist  in  a  concentrated  beam.  If 
either  a  direct  or  diffuse  reflective 
material  was  applied  to  the  sides  of  rail 
cars,  light  from  an  approaching  vehicle's 
headlights  would  be  reflected  in  several 
different  directions,  thereby  lessening 
the  amount  of  light  reflected  back  to  the 
motorist. 

Retroreflective  material  is  rated  in 
terms  of  the  reflected  light  per  unit  area 
as  contrasted  with  the  light  striking  it 
(  "specific  intensity  per  unit  area"  or 
SLA).  The  amount  of  reflected  light 
reaching  the  driver's  eyes  will 
determine  how  bright  that  object 
appears  to  the  driver.  Therefore, 
retroreflective  materials  that  are 
efficient  in  returning  light  to  a  driver's 
eyes  may  appear  brighter  to  the  driver 
than  materials  that  are  not  as  efficient. 
The  newest,  most  durable,  and  most 
efficient  retroreflective  material 
available  today,  the  prismatic  type 
retroreflector,  is  made  of  microscopic 
prisms  or  comer  cubes.  Each  of  these 
prisms  or  comer  cubes  contains  three 
surfaces  oriented  at  90  degrees  to  each 
other.  The  entering  rays  of  light  are 
reflected  from  each  of  the  surfaces  and 
are  retiuned  to  the  obser\'er  in  a  more 
concentrated  and  focused  beam  than 
direct  or  diffuse  reflectors  or  even  other 
types  of  retroreflective  material. 

The  amount  of  light  received  bv  an 
observer  from  a  retroreflector  is  affected 
by  six  factors:  (1)  Reflective  intensity  of 
the  material  (the  SIA),  (2)  size  of  the 
retroreflector,  (3)  intensity  of  the  light 
source  (in  the  case  of  grade  crossings, 
the  intensity  of  approaching  motor 
vehicles'  headlights  and  the  efficiency 
of  those  headlights).  (4)  atmospheric 
transmissivity  (e.g.,  clear,  foggy,  or  hazy 
weather  conditions),  (5)  windshield 
transmittance.  and  (6)  the  distance  of 
the  observer  from  the  retroreflector.  The 
relationship  among  these  factors  and  the 
illuminance  received  by  an  observer  is 
based  on  AUard's  Law  and  is 
represented  by  the  following  equation: 


E    - 


l,*A*B*t-''*W*H 


in  which 

Ee  =  Illuminance  received  by  the 

obser\'er  (measured  in  footcandles 

(fc)) 
U  =  Intensity  of  the  light  beamed  toward 

the  reflector  (measured  in  candela 

(cd)) 
A  =  Area  of  the  reflector  (measured  in 

square  feet) 
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B  =  Reflective  intensity  of  reflector  [i.e.. 

SIA,  measured  in  candela/ 

footcandle/square  fnot  (cd/fc/ft-)) 
t  -  Transmissivity  of  the  atmosphere 

(per  foot) 
li  =  Distance  between  the  observer  and 

the  reflector  (measured  in  feet) 
W  =  Windshield  transmittance 

(percentage) 
H  =  Headlight  efficiency  (percentage) 

The  above  relationship  assumes  that 
the  incident  light  from  the  light  source 
is  normal  to  {i.e..  perpendicular  to)  the 
surface  of  the  retroreflector.  At  highway- 
rail  crossings,  however,  light  will  often 
strike  retroreflectors  on  rail  cars  at  an 
angle  other  than  90  degrees,  and  as  a 
result,  the  reflected  light  received  by  an 
approaching  motorist  will  be  reduced. 
This  reduction  is  a  function  of  three 
factors:  the  incidence  (or  entrance) 
angle,  the  divergence  (or  observation) 
angle,  and  the  properties  of  the 
retroreflective  material.  The  incidence 
angle  is  the  angle  formed  between  a  line 
from  the  light  source  (e.g..  headlights  of 
approaching  motor  vehicle)  to  the 
reflective  surface  and  a  line 
perpendicular  to  the  reflective  surface. 
The  divergence  angle  is  the  angle 
between  the  line  of  sight  of  the  observer 
to  the  reflective  surface  and  the  path  of 
the  li^ht  from  the  source  to  the 
reflective  surface.  A  retroreflector's 
effectiveness  is  affected  primarily  by  the 
divergence  angle  and  secondarily  bv  the 
incidence  angle.  The  divergence  angle  is 
a  function  of  the  distance  between  the 
driver's  eyes  and  the  light  source  and 
the  distance  between  the  reflector  and 
the  light  source.  In  the  scenario  of  a 
motor  vehicle  approaching  a  highway- 
rail  grade  crossing,  since  the  distance 
between  the  light  source  (i.e.,  vehicle's 
headlights)  and  the  motorist's  eyes  is  a 
constant,  the  divergence  angle  decreases 
as  the  distance  between  the  vehicle  and 
the  reflector  increases.  The  retroreflector 
will  produce  maximum  reflectivity  for 
the  motorist  when  both  the  incidence 
and  divergence  angles  equal  zero.  This 
maximum  reflectivity  will  not  be 
achieved  for  highwav-rail  grade 
crossings,  however,  due  to  the  fact  that 
the  divergence  angle  increases  as  the 
vehicle  approaches  the  reflective 
material  on  the  train.  In  other  words,  the 
ref.etitive  intensity  of  retroreflectors  on 
the  sides  of  rail  cars  will  increase  with 
distance  since  both  the  observation  and 
entrance  angles  vary  inversely  with  the 
distance  between  the  reflector  and  the 
vehicle.  Similarly,  as  a  vehicle  gets 
closer  to  a  rail  car.  the  entrance  and 
observation  angles  get  larger,  and  the 
retroreflective  material's  performance 
drops  (i.e..  the  intensity  of  the  reflected 
light  drops).  Because  illuminance  is 


inversely  proportional  to  the  square  of 
the  distance,  however,  as  a  motorist  gets 
closer,  less  performance  is  needed.  In 
addition,  the  reduction  in  the  material's 
reflectivit\'  aS  a  vehicle  approaches  a 
train  can  be  partly  compensated  for  by 
using  reflective  materials  with  the 
highest  la\'el  of  performance  (e.g., 
microprismatic  retroreflective  material). 

In  evaluating  the  performance  of    . 
reflective  materials  in  the  railroad 
operating  environment,  the  inherent 
limitations  of  human  eyesight  must  also 
be  taken  into  account.  In  general,  an 
individual's  visual  attention  orients 
toward  areas  that  contain  a  great  deal  of 
information  (such  as  concentrations  of 
signs,  lights,  people,  etc.)  and  toward 
objects  that  differ  greatly  from  their 
background  (such  as  contrasting  color  or 
brightness,  or  moving  objects  against  a 
still  background).  Accordingly,  although 
reflectorization  will  increase  the 
visibility  of  trains  in  normal  daytime 
conditions,  it  is  expected  that 
reflectorization  will  be  most  effective  in 
reducing  RIT  accidents  at  nighttime  or 
during  other  times  of  limited  visibility 
when  the  reflective  material  contrasts 
the  most  with  the  background 
environment. 

For  human  beings  to  see  in  darkness 
and  other  low-light  conditions, 
sufficient  light  must  illuminate  their 
retinas.  Two  types  of  light  sources  affect 
a  human's  ability  to  see.  The  primary 
light  source  is  one  that  is  self-luminous 
{e.g.,  a  vehicle's  headlights  or  crossing 
illumination).  Secondary  light  sources 
(e.g.,  reflective  material)  are  not  self- 
luminous  and  can  be  detected  in 
darkness  only  if  light  is  reflected  from 
their  surface.  Non-luminous  and  non- 
reflecting  objects  are  also  visible  under 
low  light  conditions  based  on  available 
contrast  with  a  lighter  background 
against  which  they  stand  out.  As 
applied  to  railroad  crossings  durjng 
periods  of  darkness  or  otherwise  limited 
visibility,  a  motor  vehicle's  headlights 
and  retroreflection  can  be  used  to 
partially  compensate  for  the  daylight 
that  is  not  present. 

The  light  that  illuminates  the  retina 
stimulates  two  types  of  photoreceptor 
cells — cones  and  rods.  The  cones  are 
sensitive  to  normal  daylight  conditions 
(photopic  vision).  Photopic  vision 
requires  higher  levels  of  illumination 
and  allows  color  perception  and  high 
visual  acuity.  The  rods  are  sensitive  to 
lower  levels  of  illumination,  do  not 
allow  color  perception,  and  do  not 
provide  as  high  a  level  of  visual  acuity 
as  the  cones.  This  is  called  scotopic 
vision.  At  dusk  and  dawn  both  types  of 
receptors  are  activated  (mesopic  vision). 
Mesopic  vision  is  characterized  by 
diminished  color  vision  and  reduced 


detail  discrimination  relative  to 
photopic  vision. 

During  normal  daylight  conditions, 
the  human  visual  system  operates  at  its 
highest  level  of  visual  acuity  and  has 
the  greatest  capability  of  distinguishing 
differences  between  objects  in  the  visual 
field  (good  detail  discrimination).  At 
night,  and  in  other  conditions  of  low 
ambient  light,  contrast  sensitivitv  is 
greatly  diminished,  colors  cannot  be 
discriminated,  and  details  are  not  easily 
discernible.  Thus,  in  order  to  be  seen  at 
night,  objects  must  be  sufficiently 
brighter  (or  darker)  than  their 
backgrounds.  The  perceived  brightness 
of  an  object,  including  an  object  with 
reflective  properties,  is,  at  least  in  part, 
dependent  on  its  color. 

"The  visible  spectrum  of  light,  which 
lies  between  the  nonvisible  ultraviolet 
and  infra-red  radiation,  contains  all 
colors.  Color  is  the  property  of  an  object 
reflecting  the  light  of  a  particular 
wavelength.  The  colors  range  from  the 
longest  wavelength,  red.  to  the  shortest 
wavelength,  violet.  The  various  cones 
(red,  green,  and  blue)  of  the  human 
visual  system  are  selectively  sensitive  to 
different  wavelengths  of  light,  resulting 
in  the  perception  of  color.  The  unaided 
human  eye  is  able  to  detect  light  (visible 
radiation)  within  a  narrow  band  of  the 
electronmagnetic  spectrum  between 
approximately  400  nanometers  (nm) 
(violet  end)  and  780  nm  (red  end).  The 
eye  is  most  sensitive,  however,  to  light 
in  the  wavelengths  that  stimulate  both 
the  red  and  green  cones  (approximately 
500  nm  to  650  nm.  with  peak  sensitivity 
at  approximately  550  nm.  the 
wavelength  corresponding  to  the  color 
yellow-green).  The  eye  is  least  sensitive 
to  red  or  violet  light  at  either  extreme 
of  the  spectrum.  Wavelengths  between 
500  nm  and  650  nm,  and  particularly  at 
about  550  nm  (yellow-green),  contribute 
most  to  the  perception  of  color,  as  well 
as  the  definition  of  visual  detail.  As 
such,  reflective  materials  with  a  color 
falling  within  the  range  of  yellow-green 
peak  sensitivity  would  provide  the  most 
visible  contrast  with  the  normally  dark 
and  dirty  background  of  freight  cars. 

C.  FRA's  Studies  of  Freight  Car 
Reflectorization 

FRA's  study  resulting  in  the  1999 
V'oipe  Report  consisted  of  a  four-phase 
research  program  to  determine  the 
feasibility  of  reflectorization  as  a  train 
conspicuity  device.  Specifically,  the 
goals  of  the  research  were  to:  (i) 
Determine  whether  the  new  generation 
of  reflective  material  (microprismatic 
retroreflective  material)  would  provide 
adequate  brightness  in  the  railroad 
environment;  [2)  determine  whether  the 
new  material  could  withstand  the  harsh 
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environmental  conditions  of  railroad 
operations;  Ci)  establish  the  minimum 
intensity  le\el  required  to  attract  a 
motorist's  attention:  and  (4)  assess  the 
effectiveness  of  pattern  placement  on 
freight  car  detectability.  After  reviewing 
past  and  current  transportation 
experiences  with  the  use  of  reflectors. 
Volpe  conducted  a  demonstration  test  to 
establish  the  durability  of  the  newly 
developed  microprismatic  material,  and 
to  create  a  test  pattern  Next,  a 
nationwide  in-service  test  was 
conducted  to  measure  the 
microprismatic  retroreflectors" 
performance,  accident  reduction 
potential,  and  costs.  Finally,  a  human 
factors  test  was  conducted  to  evaluate 
the  detectability  and  recognition  of 
several  retroreflective  designs. 

First.  V'olpe  reviewed  past  and  current 
reflectorization  experiences  in  the 
railroad  environment.  Specifically. 
Volpe  surveyed  the  rail  industr\'  and 
identified  several  railroads  and'other 
.  industry  participants,  including  the 
Burlington  Northern  Santa  Fe  ("BNSF"), 
the  Soo  Line,  the  Georgia  Power 
Company,  and  Southern  Company,  that 
had  already  begun  using  retroreflective 
markings  on  at  least  some  portion  of 
their  fleets.  BNSF  reported  using  a  rail 
car  marking  system  having 
retroreflective  material  on  each  end  of 
freight  cars  and  eleven  ,5x8  inch 
rectangular  white  diamond  grade 
markings  along  the  side  sill  of  each  side 
of  its  freight  cars.  Smaller  3x8  inch 
markings  were  reportedly  used  on  car 
sides  where  surface  space  is  limited, 
such  as  under  boxcar  doors.  The  Soo 
Line  reported  applying  retroreflective 
material  to  its  cars  for  advertisement 
purposes  and  to  improve  the  safety  of 
nighttime  yard  operations.  The  Georgia 
Power  Company  reported  using  twelve 
3x12  inch  yellow  prismatic 
retroreflectors  located  at  42  inches 
above  the  top  of  the  rail  CTOR")  on  its 
coal  hoppers  since  1981,  while  tlie 
Southern  Companv  reported  using  high 
intensity  yellow  retroreflective  material 
on  its  open  tup  hopper  cars.  Although 
none  of  railroads  which  responded  to 
Volpe's  survey  conducted  any  formal 
evaluations  of  their  marking  systems, 
the  Soo  Line  reported  satisfaction  with 
their  program  and  that  some  of  the 
retroreflective  materials  applied  to  cars 
in  the  mid  1960s  still  performed 
adequately. 

Using  information  gleaned  from 
previous  studies  of  reflectorization. 
Volpe  next  established  a  minimum 
threshhold  for  reflector  brightness 
(minimum  SL-\)  to  be  used  "as  a  basis  for 
evaluating  reflector  performance.  For 
reflectorization  to  be  effective  in 
reducing  RIT  accidents,  reflectors  must 


be  sufficiently  bright  to  attract  the 
attention  of  approaching  motorists  early 
enough  in  the  approach  path  of  the 
vehicles  so  that  the  drivers  have  time  to 
react  to  avoid  collisions.  Accordingly, 
Volpe  defined  the  minimum  threshold 
of  intensity  as  the  lowest  luminous 
value  that  allows  a  motorist  to  detect  the 
presence  of  a  retroreflector  (and 
therefore  a  freight  car  equipped  with  a 
retroreflector)  in  a  crossing,  even  if  the 
motorist  is  not  actively  looking  for  a 
train.  In  developing  this  minimum 
threshold,  Volpe  took  into  account  the 
effects  of  the  harsh  railroad  operating 
environment,  including  the  inherent 
dirt  and  grime  that  accumulates  on  rail 
cars  and  the  effects  of  often  severe 
weather  conditions,  as  well  as  the  aging 
of  the  retroreflective  material  and  the 
orientation  and  configuration  of  rail 
cars.  Utilizing  visibility  assumptions 
established  by  previous  reflectorization 
studies  [i.e..  a  level  approach  grade,  a 
2.5  second  driver  reaction  time,  wet 
pavement,  and  a  vehicle  speed  of  50 
miles  per  hour),  Volpe  first  concluded 
that  a  motorist  must  become  aware  of  a 
trains  presence  when  the  vehicle  is  500 
feet  from  the  crossing  so  that  the  vehicle 
can  be  brought  to  a  safe  stop. 

Next,  using  the  "point  source 
method"  upon  which  many  guidelines 
for  reflector  intensity  are  built,  Volpe 
determined  that  the  minimum  threshold 
illuminance  level  of2,3xlO"fi 
footcandles  would  be  sufficient  to  make 
a  reflector  detectable  to  most  drivers. 
The  "point  source  method"  is  based  on 
the  fact  that  astronomical  observations 
have  determined  that  a  star  producing 
an  luminance  of  2.3  x  10  "  '*  footcandles 
at  the  eye  of  an  observer  against  an 
overcast  moon  sky  illuminance,  equal  to 
9.9  X  IQ-'i  footlamberts.  can  be  detected 
with  a  98%  probability  when  the 
observer  is  actively  looking  for  the  light 
and  knows  precisely  where  to  look  for 
it.  This  level  must  be  increased  five  to 
ten  times  if  the  light  is  to  be  easily 
found.  (The  FAA  detection  level  for 
pilots  is  almost  eight  times  this 
minimum  threshold).  If  the  light  signal 
is  to  attract  the  attention  of  an  observer 
who  is  not  actively  looking  for  it.  then 
increases  of  100  to  1,000  times  the 
threshold  level  are  needed— which  is 
equivalent  to  2.3  x  10"''  footcandles. 
Accordingly.  Volpe  determined  that  an 
illumination  level  of  2.3  x  10"f> 
footcandles  should  be  sufficient  to  make 
the  reflector  detectable  to  all  but  the  few- 
drivers  who  are  completely  oblivious  to 
their  driving  environment. 

Finally,  using  several  additional 
visibility  assumptions  established  by 
previous  research.  Volpe  used  Allard  s 
Law  to  determine  the  minimum  reflector 
intensity  (SIA)  required  to  enable 


approaching  motorists  to  detect  and 
recognize  a  train's  presence  in  a 
crossing  from  a  distance  of  500  feet. 
These  assumptions  include: 
Ee=  Required  level  of  illuminance  to  be 

received  by  an  observer  sufficient 

for  detectabilitv  &  recognition— 2  3 

xlO-f^fc 
W  =  Windshield  Transmittance— 0. 70 
H  =  Headlight  Efficiencv — 0.85 
L=  Headlight  Intensity— 3.000  cd  (per 

headlight) 
t'*^  =  Atmospheric  Transmittance — 

0.945 

Using  these  known  assumptions  and 
rearranging  Allard  s  Law  to  solve  for  A. 
the  area  of  the  reflector,  and  B,  the 
reflector's  SIA  (i.e.,  A*B  =  EcM"/ 
Is*t2d*W*H),  a  range  of  values  was 
determined.  Specifically,  assuming  a 
vehicle  is  traveling  50  rniles  per  hour  on 
wet  pavement,  a  4x8  inch  reflector  (0.22 
ft^)  must  have  a  minimum  reflector 
brightness  (SL\)  of  200  cd/fc/ft^  for 
detection  to  occur  in  time  for  motorists 
to  stop  before  entering  the  highwav-rail 
grade  crossing.  A  4x36  inch  (one  square 
foot)  reflector,  however,  must  have  an 
SIA  of  only  approximately  45  cd/fc/ft- 
for  detection  to  occur  in  time  for 
motorists  to  stop  before  entering  the 
crossing.  These  results  demonstrate  that 
for  the  same  amount  of  illumination  to 
attract  the  driver's  attention,  the  smaller 
the  area  of  the  reflector  (e.g..  0.22  ff^)  the 
larger  the  required  SIA  of  the  reflector 
(e.g.,  200  cf/fc/ft2).  The  same  holds  true 
for  the  opposite  scenario,  the  larger  the 
reflector  area  (e.g.,  one  square  foot),  the 
smaller  the  required  SL\  of  the  refector 
(e.g..  45  cd/fc/ft^). 

The  demonstration  test  was  designed 
to  evaluate  the  degradation  in 
reflectivity  of  different  reflective 
materials  applied  to  freight  cars  under 
controlled  conditions  and  to  develop  a 
test  pattern.  Three  types  of  reflective 
materials  (enclosed  lens,  bonded,  and 
microprismatic  retroreflective  material) 
were  tested.  For  the  tests,  nine  open  top 
hopper  cars  were  treated  with  groups  of 
three  4x4  inch  diamond  shaped 
markings  placed  near  the  side  sill  (at 
approximately  42  inches  TOR).  Each 
group  of  markings  was  comprised  of  the 
three  types  of  materials  being  evaluated. 
Five  more  hopper  cars  had  groups  of 
two  or  three  4x2  inch  rectangular 
markings  attached  to  the  wheels  at  90, 
120,  or  180  degrees  of  separation.  Only 
microprismatic  material  was  used  on 
the  wheel  application.  One  car  had  a 
4x96  inch  vertical  strip  applied  to  the 
corner  post  at  each  end  of  the  car.  All 
of  the  marking  systems  evaluated  were 
either  all  white,  all  red.  or  a 
combination  pattern  of  red  and  white. 

Results  of  tne  demonstration  test 
indicated  that  the  white  microprismatic 
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material  performed  satisfactorily,  while 
the  enclosed  lens  and  bonded  materials 
did  not.  The  microprismatic  material 
had  a  much  higher  initial  SIA  value 
than  the  other  two  materials  and  was 
found  to  be  ten  times  brighter  than  the 
material  tested  in  1982.  In  addition, 
after  one  year  of  service,  the 
microprismatic  retroreflective  material 
maintained  an  SIA  value  that  was  87% 
of  the  original  measurement,  which  was 
well  above  the  established  minimum 
conspicuify  threshold.  The  enclosed 
lens  material  lost  approximately  the 
same  percentage  of  reflectivity  as  the 
microprismatic  material,  but  due  to  its 
lower  original  SIA  value,  this  loss  was 
suffic  lent  for  it  to  fall  below  the 
minimum  reflectivity  required.  The  red 
microprismatic  material  degraded 
approximately  the  same  as  the  white. 
However,  none  of  the  all  red  markings 
evaluated  in  the  studv  met  the 
minimum,  reflectivity  requirements  after 
one  year.  In  addition,  all  of  the  materials 
placed  on  the  wheels  degraded  very 
quickly  and  became  ineffective  in  only 
a  few  months.  Of  the  markings  that  were 
comprised  of  both  red  and  white 
materials,  only  the  performance  of  the 
vertical  4x96  inch  strips  of 
microprismatic  material  (applied  to  the 
corner  posts  of  one  car)  was  reported. 
The  reflectivity  of  these  markings 
decreased  to  about  67%  of  their  initial 
value  after  one  year.  Because  of  the 
relatively  large  size  of  the  markings, 
however,  this  amount  of  reflectivity  was 
well  above  the  conspicuity  threshold 
level. 

Based  on  the  preliminary  results  of 
the  demonstration  test,  larger  scale 
trials,  spanning  approximately  two 
years,  were  initiated  in  collaboration 
with  Norfolk  Southern  Corporation  and 
the  Alaska  Railroad  Corporation.  This 
in-service  test  allowed  data  collection  of 
the  retroreflective  material's  durability, 
performance,  and  accident  reduction 
potential  under  in-sen.'ice  conditions. 
For  these  trials,  two  color  combinations 
of  microprismatic  retroreflective 
material  were  selected  based  on  the 
demonstration  test  and  input  from  the 
railroads:  A  pattern  of  all  white  material 
and  a  pattern  of  alternating  red  and 
white  material.  The  marking 
cohfiguration  selected  consisted  of  three 
4x8  inch  white  rectangular  markings 
applied  horizontally  every  nine  feet  just 
above  the  side  sill  (at  approximately  42 
inches  TOR  in  most  instances),  and  a 
4x36  inch  strip  of  red/white  material 
applied  vertically  at  the  side  sill  on  both 
ends  of  the  cars.  In  1991,  the  markings 
were  applied  to  29  tank  cars  carrying 
various  petroleum  products  on  the 
Alaska  Railroad.  Because  of  the 


curvature  of  the  tank  body,  the  markings 
were  placed  at  72  inches  TOR.  In 
January  1992,  the  markings  were 
applied  to  149  Norfolk  Southern  double- 
stack  intermodal  flat  cars.  Because  of 
the  limited  surface  area  of  these  flat 
cars,  the  4x8  inch  markings  were  placed 
at  42  inches  TOR,  while  the  4x36  inch 
markings  were  placed  at  30  inches  TOR. 
This  was  followed  in  March  and  April 
1992  with  336  captive  Norfolk  Southern 
open  top  hopper  cars  and  74  boxcars  in 
clay  ser\'ice,  respectively,  receiving  the 
marking  system. 

Although  the  results  of  the  in-service 
test  showed  that  the  harsh  railroad 
operating  environment  could  have  a 
severe  effect  on  the  performance  of  the 
retroreflectors,  Volpe  identified  a 
general  correlation  between  reflector 
performance  and  height  above  TOR. 
Specifically,  reflectors  mounted  highest 
on  test  cars  performed  the  best,  while 
reflectors  mounted  lower,  and 
particularly  below  the  side  sill,  did  not 
perform  as  well.  Finding  little  change  in 
reflector  performance  due  to  dirt  and 
grime  accumulation  above  the  side  sill 
level  (approximately  42  inches  TOR), 
Volpe  identified  a  minimum  placement 
height  as  42  inches  TOR  to  allow 
maximum  efficiency  of  reflector 
performance.  The  average  performance 
of  the  vertical  4x36  inch  reflective  strips 
at  the  ends  of  the  cars  remained  above 
the  minimum  threshold  level  for  all  car 
types  for  the  entire  testing  period.  The 
average  performance  of  all  4x8  inch 
reflectors  degraded  more  quickly, 
especially  when  mounted  under  the 
side  sill  or  in  mid-car  locations  where 
loading  operations  occur.  Accordingly, 
Volpe  concluded  that  any 
reflectorization  pattern  should  minimize 
reflectors'  location  under  the  side  sill 
and  at  loading  points,  and  should  utilize 
larger  reflectors.  Larger-size  reflectors 
would  lower  the  acceptable  SIA  level 
and  would  also  degrade  at  a  slower  rate 
than  the  4x8  inch  reflectors. 

Although  the  in-service  test  did  not 
provide  statistically  valid  results 
regarding  the  reflectors'  accident 
reduction  potential,  the  test  did  show  a 
reduction  in  RIT  accidents.  During  the 
three  year  period  before  the  installation 
of  the  reflectors  on  the  captive  Norfolk 
Southern  hopper  cars,  there  were  six 
accidents  in  which  the  motorist  hit  the 
side  of  the  train  after  the  first  unit  had 
passed  through  the  crossing  [i.e.. 
referred  to  as  Category- 1  RIT  accidents). 
These  accidents  occurred  during  the 
hours  of  dawn,  dusk,  and  darkness. 
During  the  three  year  period  after  the 
cars  were  reflectorized,  no  RIT  accidents 
occurred. 

The  primary  concern  of  the  fourth 
phase  of  the  research  program,  the 


human  factors  evaluation,  was  to 
develop  a  retroreflective  pattern  that  is 
detectable  in  time  for  the  motorist  to 
recognize  a  train  in  the  grade  crossing 
and  respond  in  time  to  avoid  an 
accident.  Specifically,  the  test  was 
designed  to  determine  the  detection 
characteristics  of  the  new 
microprismatic  retroreflective  material 
in  various  color  and  mounting 
configurations.  Several  potential 
placement  patterns  and  color 
combinations  were  developed  and 
analyzed  to  determine  the  most  effective 
reflectorization  configuration.  Based  on 
the  outcome  of  both  subjective  and 
objective  evaluation  techniques, 
reflectorized  freight  cars  were  found  to 
be  significantly  more  detectable  than 
non-reflectorized  cars.  Even  the  worst 
performing  pattern  and  color 
configuration  tested  was  several  orders 
of  magnitude  better  than  an 
unreflectorized  car  Generally,  the 
results  indicated  that  a  uniform  pattern 
of  reflectorized  material  would  facilitate 
motorists"  detection  of  a  hazard  in  his  or 
her  path  and  recognition  of  that  hazard 
as  a  freight  car.  The  results  specifically 
indicated  that  a  uniform  vertical 
reflector  pattern  yielded  the  highest 
levels  of  detection  and  recognition  and 
that  a  red/white  color  combination  was 
preferable  in  order  to  facilitate 
motorists'  recognition  of  a  train  as  a 
hazard  in  the  motorists'  path  and 
convey  a  sense  of  danger.  In  addition, 
distribution  patterns  that  outlined  the 
shape  or  that  spaced  the  retroreflective 
material  over  a  relatively  large  area  of 
the  rail  car  side  were  found  to  be 
superior  to  a  distribution  that 
concentrated  the  material  along  the 
bottom  of  the  car.  Accordingly,  Volpe 
recommended  the  development  of  a 
standard  pattern  that:  (1)  Either  outlined 
the  shape  of  the  freight  car.  or  otherwise 
spaced  the  material  over  a  large  area  of 
the  rail  car  side;  (2)  could  fit  on  all  types 
of  rail  cars;  and  (3)  would  not  likely  be 
confused  with  other  roadway  hazards, 
particularly  reflectorized  trucks  and 
trailers. 

ERA  addressed  the  issue  of  motorist 
confusion  with  the  issuance  of  the  2001 
Volpe  Report.  This  study  recognized 
that  the  previous  study  did  not  provide 
a  realistic  environment  in  which  to 
evaluate  the  detectability  and 
recognition  of  freight  cars  reflectorized 
with  microprismatic  retroreflective 
material.  For  example,  in  the  1999 
study,  observers  did  not  see  anything 
else  in  the  scene  that  might  be 
encountered  in  an  actual  driving 
environment  (e.g..  signs,  other  vehicles, 
lights,  foliage,  buildings,  etc.].  In  the 
real  world,  foliage,  buildings,  or  other 
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obstructions  may  block  a  motorist's 
view,  or  lights,  signs,  and  other  visual 
clutter  may  compete  for  a  motorist's 
attention.  In  addition,  with  reflective 
materials  in  comon  use  on  the  nation's 
highways,  the  opportunity  exists  for 
motorists  to  confuse  freight  cars  with 
other  roadway  hazards,  particularh 
reflectorized  truck  trailers  and  respond 
inappropriately.  NHT.SA  regulations 
require  trucks  more  than  80  inches  wide 
and  weighing  more  than  10.000  pounds 
to  be  reflectorized  (49  C.FR  571.108). 
Specifically,  the  regulation  requires  the 
use  of  a  strip  (two  to  four  inches  wide) 
in  alternating  colors  (red  and  white)  and 
covering  at  least  50%  of  the  length  of 
the  trailer.  Because  trucks  are  shorter  in 
length  and  pass  through  an  intersection 
more  quicklv  than  the  average  train,  an 
approaching  motorist  may  only  need  to 
slow  the  vehicle  to  avoid  a  collision 
instead  of  stopping  prior  to  reaching  the 
intersection.  Conversely,  because  the 
average  train  is  longer  than  the  average 
truck,  it  spends  a  greater  amount  of  time 
in  the  intersection.  For  motorists 
approaching  a  grade  crossing,  the 
greater  amount  of  time  the  train  spends 
in  the  intersection  means  it  is  more 
likely  that  the  motorists  will  need  to 
stop  at  the  intersection.  Accordingly, 
the  2001  study  was  designed  to 
determine  whether,  at  night  when 
relying  upon  retroreflective  patterns  for 
identification,  motorists  are  likely  to 
confuse  reflectorized  trains  with 
reflectorized  trucks. 

In  the  2001  study,  four  patterns,  each 
utilizing  144  square  inches  of  reflective 
material,  were  evaluated:  An  outline,  a 
horizontal  strip,  a  vertical  strip,  and  a 
variable  height  vertical  strip.  The 
outline  pattern  outlined  the  shape  of  the 
freight  car.  The  horizontal  strip  pattern 
concentrated  the  retroreflective  material 
along  the  side  sill  of  the  car.  The 
vertical  strip  pattern  (also  known  as  the 
"fence"  pattern),  distributed  the 
material  in  six  equally-sized  vertical 
strips  over  a  relatively  large  area  of  the 
car  sides.  The  variable  height  vertical 
strip  pattern  distributed  the  material  in 
six  varying-sized  vertical  strips  over  a 
relatively  large  area  of  the  freight  car 
sides.  The  patterns  were  placed  on  two 
types  of  freight  cars,  hopper  cars  and 
flat  cars.  The  study  measured  the  degree 
to  which  drivers  recognized 
reflectorized  freight  cars  in  the  grade 
crossing  when  both  the  motor  vehicle 
and  the  train  were  in  motion,  and  the 
driver's  ability  to  discriminate 
reflectorized  freight  cars  from  other 
objects  in  the  intersection. 

The  2001  Volpe  Report  concluded 
that  motorists  could,  at  least  to  a  certain 
extent,  discriminate  between 
reflectorized  freight  cars  and 


reflectorized  truck  trailers  for  all  of  the 
patterns  tested  The  most  effective 
patterns,  in  terms  of  detectability 
distance  and  recognition  of  the  object  as 
a  freight  car.  however,  were  the  fence 
pattern  and  the  variable  height  vertical 
strip  patterns.  The  report  also 
concluded  that  using  a  vertically 
oriented  pattern  clearly  distinguishable 
from  the  horizontally  oriented  patterns 
founds  on  truck  trailers  will  minimize 
the  likelihood  that  motorists  will 
confuse  a  train  in  a  grade  crossing  with 
a  truck  trailer. 

D.  Accident  Reduction  Potential  of 
Reflective  Markings  and  Alternative 
Approaches  to  Reducing  Grade  Crossing 
Accidents 

FRA  recognizes  that  the  effectiveness 
of  rail  car  reflectorization  will,  to  a 
certain  extent,  vary  by  circumstance.  As 
discussed  earlier,  various  factors  will 
influence  the  degree  of  effectiveness  of 
reflectors  and  in  turn,  the  resulting 
accident  reduction  and  mitigation 
achieved.  While  all  RIT  accidents  are 
potentially  affected  by  reflectorization, 
those  RIT  accidents  that  result  from  a 
highway  vehicle  strikmg  the  train  after 
the  lead  unit  has  entered  the  crossing 
(Category  1  RIT  accidents)  are  the 
accidents  most  likely  preventable  by 
reflectorization.  In  particular, 
reflectorization  is  expected  to  be  most 
effective  in  reducing  nighttime  Category' 
1  RIT  accidents,  which  currently  make 
up  almost  70%  of  all  Category  IRIT 
accidents,  despite  the  generally  lower 
volume  of  highway  traffic  at  night  as 
compared  to  the  daytime. 

Although  reflectorization  of  rail  cars 
is  expected  to  be  most  effective  at 
nighttime,  some  davtime  RIT  accidents 
are  also  expected  to  be  prevented,  or  at 
least  mitigated,  by  reflectorization. 
Under  conditions  of  reduced  daytime 
visibility  [e.g..  inclement  weather), 
reflectors  enhance  the  visibility  of 
freight  cars  by  providing  an  increased 
visible  contrast  with  the  freight  car  side 
wall,  especially  when  an  approaching 
motor  vehicle's  headlights  are  turned 
on.  During  the  day,  other  light  sources 
(e.g.,  the  sun),  may  be  at  an  appropriate 
orientation  to  cause  reflected  light  to  be 
seen  by  the  motorist. 

The  type  of  warning  device  at  the 
crossing  can  also  influence  the 
effectiveness  of  reflectorization. 
Crossings  with  only  passive  devices, 
where  almost  50%"of  all  Category  1  RIT 
accidents  occur,  will  benefit  the  most 
from  reflectorization.  Passive  warning 
devices  include  signs  [e.g..  crossbucks, 
stop  signs,  etc.)  and  other  statically 
displaved  information  [e.g.,  pavement 
markings)  that  warn  motorists  of  the 
potential  of  a  train  at  a  crossing.  Passive 


devices  warn  motorists  that  tracks  are 
present;  these  devices  do  not  indicate  if 
a  train  is  actually  approaching  or  in  the 
crossing.  Reflectorization  of  rail  cars 
improves  the  visual  detection  of  the 
train  by  making  its  distance  and  relative 
state  of  motion  more  quickly  and 
accurately  gauged  by  driver's  of  other 
vehicles. 

Crossings  with  active  wamirig  devices 
(e.g.,  flashing  lights,  gates,  etc.)  will  also 
receive  some  benefit  from 
reflectorization.  Each  year  over  200 
accidents  occur  when  motorists  drive 
around  lowered  gates  or  past  flashing 
lights  and  strike  trains  at  highway-rail 
grade  crossings.  Under  conditions  of 
limited  visibility,  such  as  darkness  or 
inclement  weather,  the  added,  unique 
visual  signal  offered  by  reflectors  will 
augment  the  visual  warning  of  flashing 
lights.  The  same  rationale,  although  to 
a  lesser  extent,  applies  to  crossings  w^th 
gates.  In  many  instances,  a  train 
standing  in  or  passing  through  a 
crossing  encompasses  the  motorist's 
entire  field  of  view  because  of  its  size 
and  proximity.  The  motorist  may  not 
see  the  train  in  the  crossing  because 
there  is  no  contrast  between  the  train 
and  the  surrounding  environment.  The 
motorist  can  look  both  ways,  but 
because  there  is  no  detectable  train 
movement,  may  still  attempt  to  cross  the 
track.  Crossing  warning  devices,  active 
or  passive,  only  provide  a  warning  to 
the  motorist.  The  signal  delivered  bv 
reflective  material  on  the  sides  of  rail 
cars  is  clear  and  indicates  to 
approaching  motorists  the  actual 
presence  and  current  movement  of  a 
train  in  or  through  a  crossing. 

FRA  also  recognizes  the  existence  of 
numerous  other  methods  for  reducing 
the  occurrences  of  RIT  accidents  [e.g., 
the  elimination  of  highwav-rail  grade 
crossings,  installation  and  upgrading  of 
crossing  warning  devices,  crossing 
illumination,  etc.).  FRA  believes  that  a 
number  of  these  alternatives  used  alone 
and  in  combination,  are  viable  methods 
for  mitigating  collision  risk  at  highwav- 
rail  grade  crossings.  However.  FRA  also 
believes  that  reflectorization  of  freight 
rolling  stock  is  a  feasible  and  cost- 
effective  method  of  reducing  and 
mitigating  grade  crossing  accidents  that 
provides  unique  safety  benefits  not 
obtainable  with  the  other  grade  crossing 
warning  devices  and  safety  measures. 
Obviously,  the  most  effective  way  to 
reduce  highway-rail  grade  crossing 
accidents,  RIT  accidents  or  otherwise,  is 
to  eliminate  highway-rail  grade 
crossings.  Closing  access  to  highway-rail 
crossings  where  redundant  or 
unnecessary'  crossings  exfst  or 
constructing  grade  separating 
overpasses  where  necessary  is  an 
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effective  safety  improvement.  However, 
local  opposition  to  closing  crossings  and 
the  associated  e.xpenses  with 
constructing  grade  separations  or  other 
alternatives  to  the  crossings,  often 
render  these  methods  impractical,  if  not 
impossible.  Efforts  have  also  been 
underway  in  recent  years  to  illuminate 
crossings  with  street  lamps.  It  is 
generally  believed  that  crossing 
illumination  reduces  the  likelihood  of 
RIT  accidents  (by  enabling  motorists  to 
recognize  a  train  in  a  crossing  earlier), 
at  a  lower  cost  than  that  required  to 
install  active  warning  systems.  To  date, 
however,  limited  cost  information  is 
available  and  no  specific  effectiveness 
or  accident  reduction  statistics  have 
been  developed.  In  addition,  an  obvious 
limit  to  crossing  illumination  is  the 
unavailability  of  commercial  power 
sources  at  some  crossings,  particularly 
rural,  passively  protected  crossings. 
Without  d  commercial  power  source,  a 
crossing  illumination  system  may 
require  its  own  energy  generating  and 
storage  device  and  train  detection 
ecjuipment.  often  making  it  a  cost- 
prohibitive  measure. 

E.  Discussion  of  Comments 

The  public  docket  in  this  proceeding 
contains  approximatelv  55  comments 
from  interested  parties,  including 
members  of  the  railroad  industry,  trade 
(irt^dnizations,  local  governments,  public 
mterest  organizations,  reflective 
material  manufacturing  and  supply 
companies,  as  well  as  members  of  the 
general  public.  Specifically,  comments 
were  received  from  the  following 
organizations:  The  American  Trucking 
Association  (ATA),  the  Texas  Motor 
Transportation  Association.  Niagara 
Bulk  .Service  Limited,  the  Port  of 
Woodland,  the  Conway  Scenic  Railroad, 
the  Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE).  the  American 
Automobile  Association  (.A,\A),  the  City 
of  Hudsonville  in  Michigan,  Reidler 
Decal  Corporation.  3M,  Reflexite.  the 
American  Highway  Users  Alliance,  the 
Tourist  Railroad  Association,  the 
Association  of  American  Railroads 
(AAR).  Avery  Dennison,  Great  Lakes 
Transportation  LLC,  the  Railwav 
Progress  Institute  (now  known  as  the 
Railway  Supply  Institute  (RSI)),  the 
American  Short  Line  and  Regional 
Railroad  Association  (ASLRRA).  the 
.North  American  Freight  Car  Association 
(N.\FCA),  the  National  Industrial 
Transportation  League,  as  well  as  TTX. 
Although  the  majority  of  comments 
submitted  were  in  favor  of 
reflectorization.  some  members  of  the 
railroad  industry  raised  important 
considerations  related  to  the 


implementation  of  a  nationwide  rail  car 
reflectorization  program. 

Several  individual  members  of  the 
public  and  organizations  of  concerned 
citizens  (including  the  Angels  on  the 
Track  Foundation  and  Active  People 
Against  Railroad  Tragedies),  voiced 
strong  support  for  a  nationwide  rail  car 
reflectorization  program.  These 
commenters  related  stories  of  personal 
tragedy  in  which  friends  or  loved  ones 
were  injured  or  killed  as  a  result  of 
grade  crossing  accidents — specifically, 
grade  crossing  collisions  in  which  the 
motor-vehicle  drivers  apparently  did 
not  see  a  train  in  the  path  of  their 
vehicles  in  time  to  react  to  avoid 
collisions.  FRA  has  the  greatest 
sympathy  for  the  losses  suffered  by 
these  commenters.  The  goal  of  this 
rulemaking  is  to  reduce  the  number  of 
RIT  accidents,  but  rules  must  be  based 
on  consideration  of  evidence  and  data. 
Accordiagly,  this  preamble  focuses  on 
the  technical  and  economic  aspects  of 
rail  car  reflectorization.  FRA.  however, 
has  not  ignored  the  advice  of  those 
whose  tragic  personal  experiences  has 
led  them  to  support  this  proposal 
addressing  rail  car  conspicuity. 

Other  commenters  expressing  support 
for  a  nationwide  freight  car 
reflectorization  program  include 
municipalities,  trade  organizations  such 
as  the  ATA  and  the  Texas  Motor 
Transportation  Association,  and  other 
organizations  concerned  with  safe  and 
efficient  highway  transportation 
(including  AAA  and  the  American 
Highway  Users  Alliance).  These 
commenters  expressed  the  view  that  the 
issue  of  bighway-rail  grade  crossing 
safety  is  an  issue  that  affects  not  only 
the  railroad  industry,  but  the  entire 
motoring  public  as  well,  including 
individual  motorists  and  commercial 
motor  carriers  which  traverse  grade 
crossings  on  a  daily  basis.  Specifically, 
the  ATA  expressed  support  for  the 
December  1999  petition  for  rulemaking 
filed  by  the  South  Dakota  Trucking 
Association,  the  Wyoming  Farm  Bureau 
Federation,  the  Wyoming  Trucking 
Association,  and  the  Mississippi 
Trucking  Association  which  sought  to 
require  railcars  to  bear  retroreflective 
sheeting.  These  commenters  also 
pointed  out  the  prevalence  of  unlighted, 
passively  protected  highway-rail  grade 
crossings  in  rural  communities  and  the 
particular  vulnerability  of  these  types  of 
crossings  to  RIT  accidents. 

The  BMWE,  a  rail  labor  organization, 
also  submitted  comments  in  support  of 
rail  car  reflectorization.  The  BMWE 
cited  the  federal  highway  rule  requiring 
reflectorization  of  large  trucks  as 
evidence  of  the  benefits  which  could  be 
derived  from  rail  car  reflectorization 


{e.g..  reduced  property  damage  and 
reductions  in  injuries  and  deaths 
associated  with  RIT  accidents).  The 
BMWE  also  expressed  its  agreement 
with  FRA's  conclusion  that 
reflectorization  represents  a  cost- 
effective  approach  to  mitigating  the 
problem  of  RIT  accidents.  Another 
commenter ,  although  acknowledging 
some  of  the  inherent  difficulties  in 
implementing  a  nationwide 
reflectorization  prograni  (e.g.,  catching 
up  with  specific  rail  cars  to  apply 
reflective  material,  reflector 
maintenance  and  cleanliness  issues), 
expressed  support  for  rail  car 
reflectorization  and  suggested  that  FRA 
adopt  NHTSA's  standards  for  reflective 
material  on  commercial  vehicles. 

Railroad  industry  participants,  such 
as  the  AAR,  Great  Lakes  Transportation 
LLC  (which  submitted  comments  on 
behalf  of  two  class  II  carriers,  Bessemer 
and  Lake  Erie  Railroad  Company  and 
the  Duluth,  Missabe  and  Iron  Range 
Railway  Company).  RSI.  the  ASLRRA, 
as  well  as  NAFCA,  raised  important 
considerations  related  to 
implementation  of  a  nationwide  rail  car 
reflectorization  program  (e.g.,  a  feasible 
schedule  for  the  application  of  reflectors 
to  rail  cars,  reflector  cleaning  and 
maintenance  requirements,  the 
treatment  of  rail  cars  already  equipped 
with  reflective  material  pursuant  to  one 
of  the  many  voluntary  reflectorization 
programs  already  underway  throughout 
the  industry).  These  commenters  also 
expressed  the  opinion  that  a  federal 
regulation  mandating  reflectorization 
would  not  be  a  cost-effective  safety 
measure  given  the  costs  railroads  and 
car  (nvners  would  incur  implementing 
such  a  program  [e.g..  the  costs  of 
initially  installing  the  material, 
periodically  inspecting,  cleaning,  and 
maintaining  the  material,  and  the 
potential  for  increased  litigation 
exposure). 

The  ASLRRA  and  Great  Lakes 
Transportation  LLC  (which  submitted 
comments  on  behalf  of  two  class  II 
carriers,  Bessemer  and  Lake  Erie 
Railroad  Company  and  the  Duluth, 
Mivssabe  and  Iron  Range  Railway 
Company),  additionally  expressed  the 
opinion  that  a  Federal  regulation 
mandating  rail  car  reflectorization 
would  be  unduly  burdensome  and 
costly  on  small  railroads.  One 
commenting  railroad,  however, 
recognized  that  adopting  a  high 
visibility,  common  color  scheme  on  rail 
equipment  could  reduce  accidents  at 
highway-rail  grade  crossings.  A 
representative  of  another  small  railroad, 
the  Conway  Scenic  Railroad  in  New 
Hampshire,  suggested  that  railroads 
should  make  their  locomotives  and  cars 
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more  visible  and  that  reflectorization 
could  be  a  practical  method  of  doing  so. 
This  commenter.  however,  recognized 
the  limits  of  any  program  designed  to 
enhance  the  visibility  of  trains, 
including  reflectorization.  and    ' 
explained  that  "[tlhe  most  visible  train 
is  only  as  safe  as  the  motor  vehicle 
operator  who  encounters  it."  FRA 
stronglv  agrees  with  this  statement  and 
recognizes  that  reflectorization  will 
provide  only  a  partial  solution  to  the 
safety  issues  surrounding  highway-rail 
grade  crossings.  FRA  recognizes,  and 
feels  it  worthy  of  emphasis,  that  nothing 
in  this  rule  relieves  motorists  from  the 
responsibility  to  be  alert  at  highway-rail 
crossings  and  use  due  diligence  in 
operating  motor  vehicles  safely,  even 
during  times  of  limited  visibility. 

F.  The  Proposed  Rule 

Based  upon  the  information  currently 
available.  FRA  believes  that 
reflectorization  of  rail  freight  rolling 
stock  is  a  feasible  method  of  enhancing 
rail  car  visibility  that  would  likely 
improve  safety  in  a  cost-effective 
manner.  Accordinglv,  as  the  Federal 
agency  responsible  for  ensuring  that 
America's  railroads  are  safe  for  the 
traveling  public  and  in  direct  response 
to  the  Congressional  directive  of  49 
U.S.C.  20148.  FRA  is  proposing  to 
require  the  use  of  reflective  material  on 
the  sides  of  certain  rail  cars  and 
locomotives. 

Generally,  this  rule  proposes  that  all 
freight  cars  and  locomotives  that  operate 
over  a  public  or  private  highway-rail 
grade  crossing  in  the  United  States  in 
revenue  or  work  train  service  be 
equipped  with  retroreflective  sheeting 
on  both  sides.  This  rule  contemplates 
that  conforming  retroreflective  sheeting 
will  be  applied  to  freight  cars  on  a  fleet 
basis  so  that  each  segment  of  the  freight 
car  fleet  is  brought  into  compliance 
within  ten  years,  and  each  segment  of 
the  locomotive  fleet  is  brought  into 
compliance  within  five  vears.  To  ensure 
the  most  efficient  and  cost-effective 
implementation  of  the  rule,  FRA 
proposes  that  retroreflective  sheeting  be 
applied  to  new  freight  rolling  stock  at 
the  time  of  construction,  and  to  existing 
stock  when  such  stock  is  being 
repainted,  rebuilt,  or  is  undergoing 
other  periodic  maintenance. 

This  rule  proposes  specific  color, 
construction,  placement,  and 
performance  requirements  for  the 
required  retroreflective  sheeting  and 
also  sets  forth  a  schedule  for  the 
application,  inspection,  and 
maintenance  of  the  sheeting.  The 
performance  requirements  set  forth  in 
this  proposal  are  based  on  the  material 
as  it  is  initially  applied.  In  other  words. 


FRA  has  chosen  to  impose  color,  type, 
size,  and  placement  requirements  that 
ensure  sufficient  reflectivity  will  be 
retained  overtime,  despite  the  harsh 
railroad  operating  environment.  The 
amount  and  placement  of  retroreflective 
sheeting  required  to  be  applied  to 
freight  rolling  stock  pursuant  to  this  part 
depends  on  the  size  of  the  freight  cai-  or 
locomotive,  as  v\'ell  as  the  car  type. 
Generally,  however,  this  rule  proposes  a 
vertical  pattern  of  retroreflective 
material  along  the  entire  side  of  freight 
rolling  stock,  as  the  physical 
configuration  of  various  equipment 
types  allows. 

In  drafting  this  rule,  FRA  has 
carefully  considered  the  comments 
submitted  to  the  docket  of  this 
proceeding  and  has  attempted  to  devise 
a  rule  which  will  ensure  the  most 
efficient  and  cost-effective 
implementation  of  a  nationwide 
reflectorization  program  which  will 
provide  valuable  safety  benefits  to  both 
the  railroad  industry  and  the  motoring 
public.  FRA  anticipates  that  many 
constructive  comments  will  result  from 
public  analysis  of  this  proposal  and  that 
the  proposed  rule  may  be  changed  as  a 
result  of  the  public  input.  As  such,  FRA 
invites  public  comments  on  all  aspects 
of  this  proposed  rule. 

Section-by-Section  Analysis 

Section  224.1    Purpose  and  Scope 

This  section  contains  a  formal 
statement  of  the  proposed  rule's 
purpose  and  scope.  FRA  intends  that 
the  rule  cover  all  aspects  of 
reflectorization  of  freight  rolling  stock, 
including  but  not  limited  to,  the  size, 
color,  placement,  and  performance 
standards  of  the  reflective  material,  as 
well  as  the  schedule  for  the  application, 
inspection,  and  maintenance  of  the 
material. 

Paragraph  (a)  states  that  the  proposed 
rule  is  intended  to  reduce  highway-rail 
grade  crossing  accidents,  deaths, 
injuries,  and  property  damage  resulting 
from  those  accidents  by  enhancing  the 
conspicuity  of  rail  freight  rolling  stock 
as  to  increase  its  detectability  by  motor 
vehicle  operators  at  night  and  under 
conditions  of  poor  visibility.  Paragraph 
Cb)  explains  that  the  proposed  rule 
establishes  the  duties  of  freight  rolling 
stock  owners  and  railroads  to 
progressively  apply  retroreflective 
material  to  freight  rolling  stock,  and  to 
periodically  inspect  and  maintain  that 
material  in  order  to  achieve  cost-   ■ 
effective  mitigation  of  collision  risk  at 
highway-rail  grade  crossings.  Paragraph 
(c)  explains  that  the  proposed  rule 
establishes  a  schedule  for  the 
application  of  retroreflective  material  to 


rail  freight  rolling  stock  and  prescribes 
standards  for  the  application, 
inspection,  and  maintenance  of 
retroreflective  material  to  rail  freight 
rolling  stock  for  the  purpose  of 
enhancing  its  detectability  at  highway- 
rail  grade  crossings.  This  rule  will  not 
restrict  freight  rolling  stock  owners  from 
applying  retroreflective  material  to 
freight  rolling  stock  on  an  accelerated 
schedule,  nor  will  this  rule  restrict 
freight  rolling  stock  owners  from 
applying  additional  reflective  material 
as  long  as  any  such  additional  material 
does  not  interfere  with  the  recognizable 
pattern  contemplated  in  proposed 
§  224.105.  Freight  rolling  stock  owners, 
however,  are  under  no  duty  to  install, 
maintain,  or  repair  reflective  materia] 
except  as  specified  in  this  rule. 

Section  224.3    Applicability 

This  section  proposes  that  this  rule 
apply  to  all  freight  cars  and  locomotives 
used  for  revenue  or  work  train  service 
that  operate  over  a  public  or  private 
highway-rail  grade  crossing  and  are 
used  for  revenue  or  work  train  service. 
FRA  is  aware  that  cars  with  Canadian 
reporting  marks  are  used  extensively 
within  the  United  States.  Transport' 
Canada  has  previously  administered  a 
reflectorization  program  for  Canadian 
cars,  and  FRA  expects  that  Transport 
Canada  will  take  actions  in  parallel  with 
this  proposal  to  handle  the  North 
American  fleet. 

This  part  will  not  apply  to  (1)  freight 
railroads  that  operate  only  on  track 
inside  an  installation  that  is  not  part  of 
the  general  railroad  system  of 
transportation.  (2)  rapid  transit 
operations  within  an  urban  area  that  are 
not  connected  to  the  general  system  of 
transportation,  or  (3)  locomotives  or 
passenger  cars  used  exclusively  in 
passenger  ser\'ice.  Although  FRA 
-recognizes  that  both  public  and  private 
grade  crossings  may  be  found  on  plant 
railroads  and  freight  railroads  that  are 
not  part  of  the  general  railroad  system 
of  transportation,  these  operations 
typically  involve  low  speed  vehicular 
traffic  and  FRA  has  not  determined  that 
reflectorization  would  be  helpful  in 
these  areas.  These  reasons,  together  with 
the  historical  basis  for  not  asserting 
jurisdiction  over  insular  rail  operations, 
leads  FRA  to  propose  not  to  exercise 
jurisdiction  over  public  and  private 
crossings  at  such  plant  and  private 
railroads.  FRA  does,  of  course,  retain 
the  statutory  right  to  assert  jurisdiction 
in  this  area  and  will  do  so  if 
circumstances  warrant. 

Paragraph  (c)  provides  that  this  rule 
will  not  apply  to  locomotives  and 
passenger  cars  used  exclusively  in 
passenger  service.  FRA  proposes  to 
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exclude  locomotives  and  passenger  cars 
used  exclusively  in  passenger  service 
from  this  rule  because  the  conspicuity 
issues  attendant  to  passenger  service  are 
significantly  different  from  those  of 
freight  service.  For  example, 
particularlv  in  commuter  ser\'ice,  the 
highvva\  -rail  grade  crossings  through 
which  passenger  trains  operate  are 
typically  better  protected  than  crossings 
used  exclusively  in  freight  service.  Also, 
many  passenger  cars  have  bright 
stainless  steel  exteriors  or  are  painted 
contrasting  light  colors  and  are 
maintained  in  a  much  cleaner  condition 
than  freight  cars.  Passenger  cars 
typicallv  have  inside  lights  which  are 
visible  through  side  windows  that  run 
the  entire  length  of  the  cars.  Although 
FR--\  does  not  at  this  time  propose  to 
require  the  application  of  reflective 
material  to  locomotives  and  passenger 
cars  used  exclusively  in  passenger 
service,  FRA  may  do  so  in  a  future 
rulemaking  if  it  proves  a  cost-effective 
method  of  mitigating  collision  risk  at 
highway-rail  grade  crossings. 

As  in  all  aspects  of  this  proposed  rule, 
ni.-\  invites  comments  on  the 
lurisdictional  determinations  proposed 
in  this  notice. 

Section  224.5    Definitions 

This  proposed  rule  uses  various 
terms,  which  for  purposes  of  this 
rulemaking,  have  very  specific 
meanings.  FRA  intends  these  definitions 
to  clarify  the  meaning  of  important 
terms  as  they  are  used  in  the  text  of  the 
proposed  rule  and  several  of  these 
definitions  warrant  further  discussion. 

"Freight  rolling  stock"  includes  any 
locomotive  subject  to  49  CFR  part  229 
used  to  haul  or  switch  freight  cars  in 
revenue  or  work  train  service  and  anv 
railroad  freight  car  subject  to  49  CFR 
part  215,  including  a  car  stenciled  MVV 
pursuant  to  §  215.305.  Although  FRA 
proposes  to  limit  the  definition  of 
"freight  rolling  stock"  to  locomotives 
and  freight  cars.  FRA  requests 
comments  on  the  potential  utility  and 
practicability  of  reflectorizing  other  rail 
equipment,  such  as  specialized 
maintenance  of  way  vehicles 
(particularly  maintenance  of  way 
vehicles  not  falling  within  the  purview 
of  subpart  D  to  49  CFR  part  214)  or  any 
other  rail  equipment  used  to  haul  freight 
cars.  FR.'X  specifically  requests  data 
demonstrating  what,  if  any,  other  types 
of  rail  equipment  (other  than 
locomotives  subject  to  49  CFR  part  229) 
are  used  to  haul  freight  cars  and  the 
potential  feasibility  of  reflectorizing 
such  equipment  and  any  data  and/or 
relevant  comments  related  to  the 
conspicuity  of  maintenance  of  way 
equipment  which  is  not  subject  to  49 


CFR  part  214  (e.g.,  how  often  is  this 
equipment  involved  in  grade  crossing 
accidents,  what,  if  any,  conspicuity 
devices  are  already  utilized  on  this 
equipment,  would  it  be  practicable  to 
equip  these  vehicles  with  retroreflective 
material,  etc.). 

"Freight  rolling  stock  owner"  is 
defined  to  include  any  person  who 
owns  freight  rolhng  stock,  leases  freight 
rolling  stock,  manages  the  maintenance 
or  use  of  freight  rolling  stock  on  behalf 
of  an  owner  or  one  or  more  lessors  or 
lessees,  or  who  otherwise  controls  the 
maintenance  or  use  of  freight  rolling 
stock.  This  definition  recognizes  the 
practicalities  of  freight  car  ownership  in 
the  industry  today.  It  is  estimated  that 
over  one-half  of  ail  freight  cars  are 
privately  owned.  This  number 
continues  to  increase.  Because  private 
freight  car  owners  often  contract  with 
others  to  maintain  their  cars  and  may 
not  even  see  their  cars  on  a  regular 
basis,  this  definition  contemplates  that 
those  who  control  the  maintenance  or 
use  of  freight  cars  by  contractual 
agreements  or  otherwise,  will  also  be 
responsible  for  compliance  with  this 
part  in  conjunction  with  the  actual 
owners  of  the  cars. 

"Obscured"  means,  for  purposes  of 
this  part,  concealed  or  hidden. 
Specifically  excluded  from  this 
definition  are  ordinary  accumulations  of 
dirt,  grime,  or  ice  resulting  from  the 
normal  railroad  operating  environment. 
FRA  recognizes  that  the  harsh  railroad 
operating  environment  inevitably 
results  in  dirt  accumulating  on  the  sides 
of  freight  rolling  stock.  The  standards 
for  retroreflective  material  set  forth  in 
this  part  take  into  account  this  ordinary 
accumulation.  The  terra  "obscured," 
however,  is  intended  to  refer  to 
situations  where  reflective  material  is 
covered  by  paint,  a  dense  chemical 
residue,  or  any  other  foreign  substance, 
such  that  the  material  no  longer  reflects 
light.  For  example,  FRA  understands 
that  the  sides  of  coal  cars  will 
accumulate  coal  dust  and  other  dirt  over 
time  due  to  the  nature  of  normal 
railroad  operations.  An  accumulation  of 
coal  dust  or  other  dirt,  even  if  it 
significantly  darkens  and  dirties  the 
retroreflective  material,  will  not  cause 
the  material  to  be  "obscured"  for 
purposes  of  this  rule.  The  standards 
proposed  in  this  rule  account  for  the 
effects  of  accumulations  of  dirt  and 
grime  inJierent  in  the  railroad  operating 
environment,  the  aging  of  the  reflective 
material,  and  other  adverse  effects  of  the 
operating  environment  (e.g..  harsh 
weather  conditions).  FRA  believes  that 
reflective  material  meeting  the 
requirements  of  this  rule  when  initially 
applied  will  still  provide  adequate 


reflectivity  throughout  the 
manufacturers'  stated  useful  life  despite 
inevitable  accumulations  of  dirt.  If, 
however,  retroreflective  material  is 
covered  with  paint  [e.g..  graffiti),  a 
dense  chemical  residue  (e.g.,  product 
spilled  from  a  tank  car),  or  any  other 
foreign  substance,  other  than  dirt  or 
grime,  which  effectively  blocks  all 
incoming  light,  that  material  would  be 
considered  "obscured"  under  this  part. 

In  order  to  ensure  that  the 
requirements  of  this  part  would  be 
practicable  for  each  type  of  freight  car 
to  which  they  apply,  FRA  has  included 
definitions  for  railroad  freight  car.  flat 
car,  and  tank  car.  The  proposed 
requirements  for  each  type  of  car  differ 
based  on  configurational  differences 
between  the  vehicles  in  those  groups. 
FRA  believes  that  almost  99%  of  the 
freight  car  fleet  that  would  be  subject  to 
this  rule  falls  within  one  of  these  three 
definitions.  The  remaining  1%  of  the 
fleet  that  does  not  fall  within  one  of 
these  definitions  is  pro^•ided  for  in 
§  224.105(a)(4)  addressing  "cars  of 
special  construction."  FRA  requests 
comments  on  the  use  of  these 
definitions,  specifically,  whether  these 
definitions  are  adequate  to  identify-  car 
types  for  purposes  of  this  rule  or 
whether  commenters  have  other 
definitions  that  they  would  prefer. 

Section  224.7    Waivers 

This  section  explains  the  process  for 
requesting  a  waiver  from  a  provision  of 
this  rule.  FRA  has  historically 
entertained  waiver  petitions  from 
parties  affected  by  an  FRA  regulation.  In 
reviewing  such  requests,  FRA  conducts 
investigations  to  determine  if  a 
deviation  from  the  general  regulatory 
criteria  can  be  made  without 
compromising  or  diminishing  safety. 

The  rules  governing  the  FR.^  waiver 
process  are  found  in  49  CFR  part  211. 
In  summary,  after  a  petition  for  a  waiver 
is  received  by  FRA,  a  notice  of  the 
wait'er  request  is  published  in  the 
Federal  Register,  an  opportunity  for 
public  comment  is  provided,  and  an 
opportunity  for  a  hearing  is  afforded  the 
petitioning  or  other  interested  party, 
FRA,  after  reviewing  information  from 
the  petitioning  party  and  others,  will 
grant  or  deny  the  petition.  In  certain 
circumstances,  conditions  may  be 
imposed  on  the  grant  of  a  waiver  if  FRA 
concludes  that  the  conditions  are 
necessary  to  assure  safety  or  if  they  are 
in  the  public  interest. 

Section  224.9    Responsibility  for 
Compliance 

General  compliance  requirements  are 
proposed  in  this  section.  Paragraph  (a) 
.states  that  freight  rolling  stock  owners 
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(as  defined  in  §  224.5).  railroads,  and 
(with  respect  to  certification  of  material) 
manufacturers  of  retroreflective 
material,  are  primarily  responsible  for 
compliance  with  the  rule.  The 
responsibility  of  manufacturers  is 
discussed  in  more  detail  in  the  analysis 
of  proposed  §  224.103(a)  below. 

Paragraph  (a)  also  clarifies  FRA's 
position  that  the  requirements 
contained  in  the  rule  are  applicable  to 
any  "person"  (as  defined  in  the  rule) 
that  performs  anv  function  or  task 
required  by  the  proposed  rule.  Although 
various  sections  of  the  rule  address  the 
duties  of  freight  rolling  stock  owners, 
railroads,  and  manufacturers  of 
retroreflective  material.  FRA  intends 
that  any  person  who  performs  any 
action  on  behalf  of  any  of  these  parties 
or  any  person  who  performs  any  action 
covered  by  the  rule  is  required  to 
perform  that  action  in  the  same  manner 
as  required  of  the  freight  rolling  stock 
owner,  railroad,  or  manufacturer,  or  be 
subject  to  FRA  enforcement  action.  For 
example,  employees  or  agents  of  freight 
rolling  stock  owners,  or  railroad 
contractors  that  perform  duties  covered 
by  these  regulations  would  be  required 
to  perform  those  duties  in  the  same 
manner  as  required  of  a  freight  rolling 
stock  owner  or  railroad.  Likewise. 
employees  or  agents  of  manufacturers  of 
retroreflective  sheeting  being 
manufactured  pursuant  to  this  part, 
would  be  required  to  perform  those 
duties  in  the  same  manner  as  the 
manufacturer. 

Paragraph  (b)  states  that  any  person 
performing  any  function  or  task 
required  by  this  part  will  be  deemed  to 
have  consented  to  FRA  inspection  of  the 
person's  facilities  and  records  to  the 
extent  necessary  to  ensure  that  the 
function  or  task  is  being  performed  in 
accordance  with  the  requirements  of 
this  part.  This  provision  is  intended  to 
put  freight  rolling  stock  owners, 
railroads,  manufacturers,  and 
contractors  performing  functions  or 
tasks  required  by  this  part  on  notice  that 
they  are  consenting  to  FR.\'s  inspection 
for  rail  safety  purposes  of  that  portion 
of  their  facilities  and  records  relevant  to 
the  function  or  task  required  bv  this 
part.  Pursuant  to  49  U.SC.  20107.  FR.A 
has  the  statutory  authority  to  inspect 
any  facilities  and  relevant  records 
pertaining  to  the  performance  of 
functions  or  tasks  required  under  this 
part,  and  this  provision  is  merely 
intended  to  make  that  authority  clear  to 
all  persons  performing  such  tasks  or 
functions. 

Section  224.11     Chil  Penalties 

This  section  identifies  the  civil 
penalties  that  FR.^  may  impose  upon 


any  person  that  violates  any 
requirement  of  this  part.  These  penalties 
are  authorized  bv  49  fS.C.  21301, 
21302,  and  21304.  The  penalty 
provision  parallels  penaltv  provisions 
included  in  numerous  other  safety 
regulations  issued  by  FRA.  Essentially, 
any  person  who  violates  anv 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  will 
be  subject  to  a  civil  penalty  of  at  least 
S500  and  not  more  than  $11,000  per 
violation.  Civil  penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hazard  of  death  or  injurv'  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  522,000  per  violation  may  be 
assessed.  In  addition,  each  day  a 
violation  continues  will  constitute  a 
separate  offense.  Maximum  penalties  of 
Sll.OOO  and  522,000  are  required  bv  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410)  (28  U.S.C.  2461  note),  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134,  110  Stat. 
1321-373)  which  requires  each  agency 
to  regularly  adjust  certain  civil 
monetary  penalties  in  an  effort  to 
maintain  their  remedial  impact  and 
promote  compliance  with  the  law. 

Section  224.13     Preemptive  Effect 

This  section  informs  the  public  as  to 
FRA's  intention  regarding  the 
preemptive  effect  of  the  final  rule. 
While  the  presence  or  absence  of  such 
a  section  does  not  conclusively  establish 
the  preemptive  effect  of  a  final  rule,  it 
informs  the  public  concerning  the 
statutory  provisions  which  govern  the 
preemptive  effect  of  the  rule. 

This  section  points  out  that  the 
preemptive  effect  of  this  rule  is 
governed  bv  49  U.S.C.  20106  ("section 
20106").  Section  20106  provides  that  all 
regulations  prescribed  by  the  Secretary 
relating  to  railroad  safety  preempt  any 
State  law.  regulation,  or  order  covering 
the  same  subject  matter,  except  a 
provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety  hazard 
that  is  not  incompatible  with  a  Federal 
law.  regulation,  or  order,  and  that  does 
not  unreasonably  burden  interstate 
commerce.  "Vith  the  exception  of  a 
provision  directed  at  an  essentially  local 
safety  hazard  that  is  not  inconsistent 
with  a  Federal  law.  regulation,  or  order, 
and  that  does  not  unreasonably  burden 
interstate  commerce,  section  20106  will 
preempt  any  State  or  local  law  or 
regulatory  agency  rule  covering  the 
same  subject  matter  as  the  regulation 
proposed  today  when  issued  as  a  final 
rule. 


The  Supreme  Court  has  consistently 
interpreted  section  20106  to  confer  on 
the  Secretary  the  power  to  preempt  not 
only  State  statutes,  but  State  common 
law  as  well.  See  CSX  Transp.  v. 
Easterwood.  507  U.S.  658,  664  (1993) 
("(L)egal  duties  imposed  on  railroads  by 
the  common  law  fall  within  the  scope 
of  (the)  broad  phrases'  of  section 
20106.).  See  also  Norfolk  Southern  Rv. 
Co.  V.  Shanklin.  529  U.S.  344  (2000).' 
The  Court  has  further  held  that  Federal 
regulations  under  the  Federal  Railroad 
Safety  Act  will  preempt  common  law 
where  the  regulations  "substantially 
subsume"  the  subject  matter  of  the 
relevant  State  law.  Eastenvood.  507  U,S. 
at  664. 

As  is  evident  in  the  language  of 
proposed  §  224.1.  FRA  intends  to  cover 
the  subject  matter  of  standards  for  the 
use  of  retroreflective  materials  on  freight 
rolling  stock  and  the  specific  duties  of 
freight  rolling  stock  owners  in  this 
regard.  FRA  intends  this  part  to  preempt 
any  State  law,  rule,  or  regulation,  or 
common  law  theor>-  of  liability  that 
might  attempt  to  impose  a  dutv  on 
freight  rolling  stock  owners  pertaining 
to  the  reflectorization  of  freight  rolling 
stock  that  is  not  specifically  set  forth  in 
this  part.  For  example.  FRA  intends  to 
preempt  any  State  law  or  common  law 
theor\'  of  liability  which  might  attempt 
to  impose  a  duty  on  freight  rolling  stock 
owners  to  apply  additional 
retroreflective  material  other  than  that 
specified  in  this  part,  to  applv 
retroreflective  material  on  a  different 
schedule  than  that  specified  in  this  part, 
or  to  inspect,  or  maintain  retroreflective 
material  on  a  more  frequent  basis  than 
that  specified  in  this  part.  Inference  of 
any  duties  not  specifically  set  forth  in 
this  part  may  cause  the  costs  of  the 
proposed  rule  to  outweigh  the  safety 
benefits  of  the  rule  in  direct  conflict 
with  the  Congressional  mandate  of  49 
U.S.C.  20148  (requiring  that  FRA 
initiate  a  rulemaking  proceeding 
prescribing  regulations  requiring 
enhanced  \isibility  standards  for 
railroad  cars  if  such  regulations  would 
likely  improve  safety  in  a  cost-effective 
manner). 


Section  224.15 
Procedures 


Special  Approval 


This  section  contains  the  procedures 
to  be  followed  when  seeking  to  obtain 
FRA  approval  of  alternative  standards 
under  proposed  §  224.103(e).  FRA 
anticipates  continued  technological 
improvements  and  product  advances  in 
the  field  of  reflective  materials. 
Accordingly,  this  section  is  intended  to 
provide  a  relatively  quick  approval 
process  to  allow  the  incorporation  of 
new  technology  into  the  standards  of 


I 
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this  part,  thereby  making  the  technology 
available  to  all  car  owners  and  railroads, 
while  rndintaining  the  same  level  of 
safety  originally  contemplated.  FRA 
believes  this  proposed  procedure  will 
speed  the  process  for  taking  advantage 
of  new  technologies  over  that  w^hich  is 
currently  available  through  the  waiver 
process.  However,  in  order  to  provide 
an  opportunity  for  all  interested  parties 
ti)  proxide  input  for  use  by  FRA  in  its 
decision  making  process,  as  required  by 
the  Administrative  Procedure  Act,  5 
U.S.C.  553  et  seq..  (APA),  FRA  believes 
that  anv  special  approval  provision 
must,  at  a  minimum,  provide  proper 
notice  to  the  public  of  any  significant 
change  or  action  being  considered  by 
the  dgencv  with  regard  to  the  existing 
reguldtinns. 

Pardgraph  (b)  sets  forth  the 
substantive  and  procedural 
requirements  for  petitions  for  special 
approval  of  alternative  standards.  For 
example,  paragraph  (b)  states  that  each 
petition  must  contain  (1)  relevant 
identification  and  contact  information 
of  the  primary'  person  to  be  contacted 
with  regard  to  the  petition,  (2)  a  detailed 
description  of  the  alternative  proposed, 
and  (3)  sufficient  data  and  analvsis 
establishing  that  the  alternative  will 
provide  at  least  an  equivalent  level  of 
safetv  and  meet  the  requirements  of 
§  224.103(e).  Paragraphs  (c)  and  (d) 
provide  opportunity  for  notice  and 
public  comment  on  any  petition  for 
special  approval  of  an  alternative 
standard  received  by  FRA.  and 
paragraph  (e)  describes  the  process  FRA 
will  follow  in  acting  on  any  such 
petitions. 

Subpart  B — Application,  Inspection, 
and  Maintenance  of  Retroreflective 
Material 

Section  224. 101     General  Requirements 

This  section  contains  the  general 

requirement  that  all  rail  freight  rolling 
stock  subject  to  this  part  be  equipped 
with  retroreflective  sheeting  conforming 
to  the  requirements  of  this  rule  and  that 
the  sheeting  be  applied,  inspected,  and 
maintained  in  accordance  with  subpart 
B  or  in  accordance  with  an  alternative 
standard  approved  under  §  224.15.  This 
general  requiroment  reflects  FRA's 
understanding  that  motorists  need  to  be 
given  as  much  visual  information  as 
possible  to  correctly  decide  whether  a 
roadway  hazard  (e.g..  a  train)  exists  in 
a  vehicles  path.  Specifically,  devices 
intended  to  make  a  train  conspicuous 
should:  (1)  Tell  the  motorist  that 
something  is  there.  (2)  tell  the  motorist 
that  what  he  or  she  sees  is  a  train.  (3) 
tell  the  motorist  if  the  train  is  on  or 
about  to  cross  a  road  in  the  vehicle's 


path,  (4)  aid  the  motorist  in  estimating 
the  distance  he  or  she  is  from  the  train, 
and  (5)  aid  the  motorist  in  estimating 
the  speed  and  direction  of  the  train's 
motion.  FRA  believes  that  the 
retroreflective  sheeting  contemplated  in 
this  subpart  B,  applied  and  inspected  in 
conformance  with  this  part,  effectively 
achieves  these  objectives. 

Section  224.103     Characteristics  of 
Retroreflective  Sheeting 

This  section  sets  forth  the  proposed 
construction,  color,  and  performance 
standards  for  the  retroreflective  sheeting 
required  by  §  224.101.  Paragraph  (a) 
states  that  retroreflective  sheeting  must 
be  constructed  of  a  smooth,  flat, 
transparent  exterior  film  with 
microprismatic  elements  embedded  or 
suspended  beneath  the  film  so  as  to 
form  a  non-exposed  retroreflective 
optical  sj'stem.  Paragraph  (a)  also 
provides  that  air  encapsulated  sheeting 
must  be  sealed  around  all  edges.  FRA 
understands  that  air  encapsulated 
sheeting  that  is  not  sealed  on  all  edges 
will  allow  water  to  seep  between  the 
layers  of  the  product.  Over  time,  due  to 
the  normal  railroad  operating 
environment,  this  water  will  freeze  and 
expand,  causing  layers  of  the  sheeting  to 
peel. 

Paragraphs  (b)  and  (c)  propose  to 
require  that  the  retroreflective  sheeting 
meet  the  color  and  performance 
requirements,  except  for  the 
photometric  requirements,  of  the 
American  Society  of  Testing  and 
Measurements'  (ASTM)  standard  D 
4956-01,  Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control.  ASTM  D  4956-01  has  been 
chosen  as  the  basis  for  the  FRA 
specification  because  FR,-\  understands 
it  to  be  the  specification  that 
manufacturers  of  retroreflective  sheeting 
are  following  in  their  current 
manufacturing  process.  NHTSA's  rule 
requiring  reflectorization  of  large  truck 
trailers  (49  CFR  571.108)  is  also  based 
on  this  ASTM  standard.  Information 
provided  by  several  retroreflective 
sheeting  manufacturers  indicates  that 
the  products  of  most  manufacturers 
currently  meet  the  performance 
requirements  of  this  proposed  rule,  and 
FRA  has  no  reason  to  believe  that  other 
manufacturers  could  not  meet  the 
performance  standards  if  there  was  a 
market  for  the  product.  In  addition, 
because  FRA  is  requiring  that 
retroreflective  sheeting  meet  the 
requirements  of  ASTM  D  4956-01  only 
as  initially  applied  and  does  not 
propose  to  require  specific  minimum 
reflectivity  for  vehicles  in  service,  FRA 
believes  that  highly  durable  sheeting 
meeting;  the  performance  tests  of  the 


ASTM  standard  is  required.  It  is  less 
costly  to  install  durable  material  than  it 
would  be  to  install  less  durable  material 
but  be  required  to  regularly  test  its 
performance  relative  to  a  performance 
standard. 

Specifically,  paragraph  (b)  requires 
that  the  retroreflective  sheeting  be 
yellow  as  specified  by  the  chromaticity 
coordinates  of  ASTMD  4956-01.  As 
explained  above,  the  human  eve  is  more 
sensitive  to  some  colors  than  others. 
This  color  sensitivity  can  vary  in 
different  lighting  situations,  making 
some  colors  more  noticeable  at  different 
times  of  the  day.  Although  the  1999 
Volpe  Report  concluded  that  a  pattern 
of  red-and-white  reflectors  was 
preferred  to  facilitate  motorists' 
recognition  of  a  hazard  as  a  train  and 
convey  a  sense  of  danger.  FRA  proposes 
to  require  ye'low  retroreflective  material 
as  specified  by  the  chromaticitv 
coordinates  of  ASTM  D  4956-01.  FRA 
proposes  to  require  vellow 
retroreflective  material  because  the 
spectral  measurement  of  the  color 
(approximately  550  nm)  is  within  the 
peak  sensitivity  range  of  the  human 
visual  system  and  accordinglv,  it  is  one 
of  the  most  easily  detectable  colors 
under  varying  ambient  light  and  other 
environmental  conditions  [e.g.. 
darkness,  fog.  haze.  etc.).  In  addition, 
the  color  yellow  minimizes  the  risk  of 
motorist  confusion  with  the  colors  of 
other  roadway  hazards  [e.g.,  red  and 
white  reflectors  on  trucks)  and  is  not  a 
color  prevalent  in  most  background 
environments. 

In  comments  submitted  to  the  docket, 
3M,  a  manufacturer  of  retroreflective 
materials,  recommended  the  use  of  a 
high  contrast  colored  corner  cube 
retroreflective  material  with  a  spectral 
measurement  within  the  peak  sensitivty 
range  of  the  human  visual  svstem  [e.g., 
yellow/green)  and  fluorescent 
properties.  3M  explained  that  the 
efficient  corner  cube  retroreflective 
material  would  aid  nighttime  visibility 
and  the  fluorescent  properties  would 
provide  additional  daytime  luminance. 
Although  FR.'\'s  own  research  found 
that  fluorescent  yellow  retroreflective 
material  had  the  highest  SIA  value  of  all 
materials  tested  and  could  be  detected 
from  a  further  distance  than  any  of  the 
other  materials,  because  the  duration  of 
fluorescent  pigments  is  substantiallv 
less  than  the  ten-year  reflector  product 
guarantee.  FRA  is  not  proposing  to 
require  the  use  of  fluorescent-colored 
retroreflective  material  at  this  time. 
However,  if  a  fluorescent  retroreflective 
material  meets  all  of  the  requirements  of 
this  part,  its  use  is  acceptable. 

Paragraph  (c)  requires  that 
retroreflective  sheeting  applied  in 
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accordance  with  the  rule  meet  all  the 
performance  requirements,  except  for 
the  minimum  photometric  performance 
requirements,  of  A,STM  D  4956-01.  The 
minimum  photometric  performance 
requirements  [i.e..  minimum  SIA)  of  the 
FR.^  standard  are  set  forth  in  Table  1  of 
the  proposed  rule.  The  proposed  values 
were  developed  to  perform  above  the 
minimum  detection  threshold  of  45  cd/ 
fc/ft-  identified  in  the  1999  Volpe 
Report  as  necessarv-  to  enable  most 
motorists  to  detect  a  train  in  time  to 
avoid  a  collision.  Recognizing  that  in 
the  real  world  railroad  operating 
environment,  the  effective  SIA  of 
retroreflective  materials  depends  on 
various  factors  (e.g..  grade  crossing 
configurations  and  angles,  ambient  light 
conditions,  vehicle  headlight  tvpe  and 
lens  cleanliness,  weather,  and  the 
presence  and  working  condition  of 
illumination  and  other  warning  devices) 
and  may  be  reduced  because  of 
accumulated  dirt  and  grime,  the 
proposed  minimum  photometric 
performance  requirements  take  into 
account  these  varying  factors. 
Specifically,  extrapolating  the  test  data 
detailed  in  the  Volpe  Report  out  ten 
years,  the  manufacturers'  stated  useful 
life  of  the  material,  FRA  found  that  the 
forecasted  SIA  levels  remained  well     - 
above  the  minimum  detection  level 
established  in  the  1999  Volpe  Report.  In 
addition,  although  the  primar}' 
degradation  in  the  SIA  of  the  material 
occurs  during  the  first  two  vears  as  a 
result  of  ultraviolet  light  exposure,  after 
which  the  material  maintains  a 
relatively  consistent  intensity 
throughout  its  useful  life,  FRA 
forecasted  SIA  degradation  of  the 
material  due  to  dirt  and  grime 
accumulation  exponentially.  As  a  result, 
FRA's  analysis  substantiallv 
overestimates  the  degradation  rate  of  the 
material  and  even  with  this 
overestimation,  the  expected  SIA  values 
remain  well  aoove  the  minimum 
detection  level  identified  in  the  1999 
N'olpe  Report. 

Table  1  specifies  the  minimum 
photometric  performance  requirement 
{i.e.  minimum  required  SIA)  for  vellow 
retroreflective  material  at  obsen,'ation 
angles  of  0.2'  and  0.5"  and  light 
entrance  angles  of  -4°  and  30°  based  on 
ASTM  D  4956-01.  FR.\s  Grade 
Crossing  Inventory  identifies  crossings 
into  three  categories  of  crossing  angles: 
60-90\  30-59^  and  0-29". 
Approximately  80%  of  all  crossings 
have  crossing  angles  between  60  and 
90",  almost  17%  have  crossing  angles 
between  30  and  59  .  and  onlv  4%  have 
crossing  angles  less  than  30=! 
Accordingly,  the  requirements  of  Table 


1  ensures  that  the  retroreflectors  will 
perform  above  the  minimum  detection 
threshold  for  the  average  motor  vehicle 
at  approximately  97",,  of  all  crossings. 
.•\hhciugh  the  minimum  photometric 
performance  requirements  set  forth  in 
the  proposal  are  specific  to  yellow 
microprismatic  retroreflective  material, 
FRA  recognizes  that  many  car  owners 
who  currently  reflectorize  their  cars 
have  used  white  microprismatic 
retroreflective  material.  If  FR.'^ 
alternatively  required  tlie  use  of  white 
retroreflective  material,  the  minimum 
photometric  performance  requirements 
(based  on  a  required  detection  distance 
of  500  feet)  for  the  retroreflective 
material  would  be  as  follows: 


Entrance  angle 

Observation  angle 

0.2=         .        0.53° 

-4"'  

30»  

600                   160 
350                    75 

Minimum  Ptiotometnc  Performance  (Coeffi- 
cient of  Retroreflection  (RO  in  Candela/Lux/ 
Meter  )  Requirement  for  White  Retroreflective 
Slieeting. 

FRA  requests  commenters'  views  as  to 
the  desirability  of  using  white  versus 
yellow  retroreflective  material  and 
further  solicits  comments  and 
alternative  suggestions  to  the  proposed 
construction,  color,  and  performance 
requirements  of  this  section. 

The  responsibility  for  compliance 
with  the  construction,  color,  and 
performance  requirements  of  the 
retroreflective  sheeting  used  to  comply 
with  this  rule  would  rest  upon  the 
manufacturers  of  the  sheeting.  Thus, 
manufacturers  who  are  providing 
retroreflective  sheeting  to  the  railroad 
industry  would  have  to  certif\' 
compliance  with  §  224,103.  Paragraph 
(d)  sets  forth  this  ceiiiiication 
requirement  and  would  require  that  the 
characters  "FRA-224"  be  permanently 
stamped,  etched,  molded,  or  printed,  in 
characters  at  least  3  mm  high,  with  each 
set  of  characters  spaced  no  more  than 
four  inches  apart,  on  each  piece  of 
retroreflective  sheeting  manufactured. 

Although,  the  proposed  rule  generally 
requires  application  of  retroreflective 
sheeting  meeting  the  specific 
construction,  color,  and  performance 
requirements  of  §224. 103(a)  through  (c), 
paragraph  (e)  of  this  section  recognizes 
that  under  §  224.15.  freight  rolling  stock 
owners  and  railroads  may  request  FRA 
approval  to  use  alternative  standards. 
As  discussed  in  the  analysis  of  §  224.15 
above,  any  alternative  standard  utilized 
must  result  in  an  equivalent  level  of 
safety  as  the  sheeting  described  in 
224.103(a)  through  (c)  applied  in 
accordance  with  the  rule. 


Section  224.105    Size  and  Location 
This  section  proposes  to  make  the 
amount  and  placement  of  retroreflective 
sheeting  required  to  be  applied  to 
freight  rolling  stock  pursuant  to  this  part 
dependent  on  the  size  of  the  car  or 
locomotive,  as  well  as  the  car  tvpe.  A 
primary  concern  in  developing  the 
proposed  standards  of  this  part  was 
developing  a  retroreflective  pattern  that 
is  detectable  in  time  for  an  approaching 
motorist  to  recognize  a  train  in  the  grade 
crossing  and  respond  appropriately  in 
time  to  avoid  an  accident.  Another 
concern  was  the  potential  for  motorist 
confusion  as  more  potential  roadway 
hazards  (particularly  truck  trailers)  ' 
benefit  from  the  addition  of 
reflectorization.  Accordingly, 
recognizing  that  a  unique,  uniform 
pattern  of  application  is  necessarv  to 
facilitate  recognition  of  rail  cars  and  that 
the  placement  of  retroreflectors  affects 
their  performance,  this  section  proposes 
a  specific  pattern  ul  application,  striving 
to  achieve  as  uniform  a  pattern  as 
possible  throughout  the  relevant  fleet, 
while  taking  into  consideration  the 
configurational  differences  between 
various  types  of  freight  rolling  stock. 
Although  a  vertical  pattern  of 
retroreflective  material  along  the  entire 
side  of  freight  cars  is  proposed,  FRA 
recognizes  that  the  physical 
configuration  of  locomotives  and  the 
conspicuity  issues  surrounding 
locomotives  are  different.  Accordingly, 
in  paragraph  (b)  of  this  section,  FRA  " 
proposes  a  more  flexible  approach  to  the 
reflectorization  of  locomotives. 

As  discussed  earlier  in  the  preamble, 
the  general  consensus  of  research 
pertaining  to  retroreflective  materials  is 
that  retroreflective  materials  can 
increase  the  conspicuity  of  objects  to 
which  they  are  attached.  FRA,  however, 
found  little  existing  research  that 
suggested  how  retroreflective  materials 
should  be  displayed  on  rail  cars  to 
maximize  the  conspicuity  of  the  cars  for 
approaching  motorists.  Early  studies 
suggested  that  massed  applications 
(concentrating  retroreflective  material  in 
one  or  two  locations)  were  more 
effective  than  those  applications  that 
were  distributed  over  a  wider  area.  More 
recent  studies  assessing  the 
effectiveness  of  retroreflective  markings 
on  trucks  used  the  newer  prismatic 
materials  and  concluded  that  providing 
a  design  that  outlined  the  shape  of  the 
vehicle  increases  conspicuity. 

The  recommendation  to  use  an 
outline  shape  was  based  in  part  on  the 
need  of  a  motorist  to  estimate  closing 
distance  when  following  behind  a  truck. 
However,  motorists'  interaction  with 
trains  is  different  from  trucks.  Because 
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trucks  are  shorter  in  length  and  pass 
through  an  intersection  more  quickl\' 
than  the  average  train,  the  motorist  mav 
only  need  to  slow  his  or  her  vehicle  to 
avoid  a  collision  instead  of  stopping 
prior  to  reaching  the  intersection. 
Conversely,  because  the  average  train  is 
longer  than  the  average  truck,  it  spends 
d  greater  amount  of  time  in  the 
intersection.  For  a  motorist  approaching 
a  grade  crossing,  the  greater  amount  of 
time  the  train  spends  in  the  intersection 
means  the  more  likely  the  motorist  will 
need  to  stop  at  the  intersection  in  order 
to  avoid  a  collision. 

FR,A's  own  research  concluded  that 
either  a  pattern  that  outlined  the  shape 
of  the  railroad  equipment,  or  a 
verticallv-oriented  pattern  that  spaced 
retroreflective  material  uniformly  over  a 
large  area  of  the  equipments'  side,  was 
most  effective.  Based  on  the  results  of 
studies  investigating  truck 
reflectorization.  the  specific  findings  of 
FRA's  targeted  research,  as  well  as  input 
from  the  railroad  industry  and 
manufacturers  of  retroreflective 
material.  FR.-\  is  proposing  in  this 
section  what  it  believes  to  be  the 
optimum  placement  patterns  of 
retroreflective  material  on  ft-eight  rolling 
stock.  The  proposed  placement  patterns 
in  this  section  are  designed  to  maximize 
the  effectiveness  of  the  material,  allow 
retroreflectorization  of  a  variety  of 
freight  car  types  with  the  same  generally 
recognizable  pattern,  and  also  minimize 
the  degradation  rate  of  the  material.  In 
addition,  other  practical  advantages  to  a 
standardized  reflectorization  pattern 
include  the  potential  for  volume 
discounts  on  the  costs  of  materials  and 
mmimizing  labor  costs  by  standardizing 
the  repair  and  installation  of  the 
material 

This  section  proposes  a  vertical 
pattern  of  retroreflective  sheeting  on  the 
sides  of  freight  cars,  where  the  physical 
configuration  of  the  car  allows,  with 


strips  of  sheeting  to  be  located  as  close 
to  each  end  of  the  car  as  practicable  and 
at  equidistant  intervals  of  not  more  than 
10  feet.  This  pattern  is  intended  to  alert 
an  approaching  motorist  to  the 
approximate  dimensions  of  the  hazard 
(the  freight  car)  in  his  or  her  path.  In 
addition,  because  roadway  lanes  in  the 
United  States  are  typically  10  to  12  feet 
wide,  applying  strips  of  retroreflective 
sheeting  at  least  ever)'  ten  feet  along  the 
sides  of  freight  cars,  increases  the 
likelihood  of  at  least  one  reflector  being 
in  the  sight  path  of  an  approaching 
motorist. 

A  vertically  oriented  pattern,  as 
opposed  to  an  outline  pattern,  is 
proposed  because  it  contrasts  with  the 
horizontally  oriented  pattern  of  the 
retroreflective  pattern  required  for  truck 
trailers,  thereby  reducing  the  likelihood 
that  motorists  will  confuse  a  train  in  a 
grade  crossing  with  a  truck  trailer.  In 
addition,  because  not  all  approaches  to 
grade  crossings  are  level,  to  the  extent 
that  a  motor  vehicle's  headlights  are 
aimed  away  from  the  retroreflective 
material,  less  light  will  reach  the 
retroreflective  material  if  it  is  applied 
norizontally  and  therefore  less  light  will 
be  returned  to  the  driver  and  a  train  in 
a  crossing  will  be  more  difficult  to 
detect.  Orienting  the  retroreflective 
material  vertically  increases  the 
likelihood  that  the  maximum  available 
light  from  vehicle  headlights  will  enter 
the  retrofeflective  material  and  be 
returned  to  the  motorist  when  the  road 
grade  is  Bot  level. 

This  section  also  proposes  to  require 
four  square  feet  of  retroreflective 
material  on  each  side  of  the  typical  50- 
foot  frei^t  car  and  provides  that  freight 
cars  longpr  than  50  feet  would  require 
one  additional  foot  of  material  for  each 
additional  ten  feet  in  length.  Although 
the  optimum  configuration  of 
retroreflectors  identified  in  the  1999 
Volpe  Report,  required  slightly  less 


retroreflective  material,  this 
configuration  assumed  that  the  material 
would  be  periodically  washed.  Volpe 
found  that  periodic  washing  of  the 
retroreflectors  could  recover  the 
intensity  of  the  prismatic  material  to 
nearly  original  levels.  However,  because 
of  practical  concerns  expressed  bv  manv 
members  of  the  railroad  industn,"  [e.g., 
increased  labor  costs,  environmental 
wastewater  and  water  usage  issues), 
FRA  does  not  propose  to  require  the 
periodic  cleaning  of  the  retroreflective 
sheeting.  Instead,  in  order  to 
compensate  for  the  lack  of  cleaning. 
FRA  is  proposing  to  require 
approximately  one  additional  square 
foot  of  material  on  each  side  of  freight 
rolling  stock,  thereby  lowering  the  level 
of  luminance  needed. 

Paragraph  (a)  of  this  section  generally 
explains  that  the  amount  of 
retroreflective  sheeting  required  to  be 
applied  to  freight  cars  under  this  part  is 
dependent  on  the  length  of  the  car. 
measured  from  endsill  to  endsill. 
exclusive  of  the  draft  gear.  Paragraph 
(a)(1)  proposes  to  require  that  on  freight 
cars  other  than  tank  cars  and  flat  cars, 
retroreflective  sheeting  be  applied 
vertically  in  4x36  inch  and  4x18  inch 
strips  along  the  car  sides,  with  the 
bottom  edge  of  each  strip  no  lower  thari 
42  inches  above  the  top  of  the  rail. 
Further,  this  paragraph  proposes  to 
require  that  either  a  minimum  of  one 
4x36  inch  (one  square  foot)  strip  of 
retroreflective  material  or  two  4x18  inch 
strips,  directly  above  each  other,  be 
applied  vertically  as  close  to  each  end 
of  the  car  as  practicable  and  that  a 
minimum  of  one  4x1 8  inch  strip  be 
applied  vertically  at  intervals  of  no 
more  than  every  10  feet  between  each 
end  {i.e..  for  a  typical  60  foot  freight  car, 
at  10  feet,  20  feet.  30  feet.  40  feet,  and 
5t)  feet).  See  Figure  1 . 
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Although  paragraphs  (a)(2)  and  (3) 
follow  this  same  basic  pattern.  ERA  has 
attempted  to  account  for  the 
configurational  differences  between 
various  types  of  freight  cars.  Paragraph 
(a)(2)  addresses  tank  cars  specifically, 
while  paragraph  (a)(3)  addresses  flat 
cars.  Paragraph  (a)(2)  proposes  to 
require  that  on  tank  cars,  retroreflective 
sheeting  be  applied  vertically  along  the 
car  sides  and  centered  on  the  horizontal 
centerline  of  the  tank,  or  as  near  as 
practicable.  See  Figure  2.  If  it  is  not 
practicable  to  safely  apply  the  sheeting 


centered  on  the  horizontal  centerline  of 
the  tank,  the  sheeting  may  be  applied 
vertically  with  its  top  edge  no  lower 
than  70"  above  the  lop  of  the  rail.  See 
Figure  2(a).  Similar  to  the  pattern 
proposed  in  paragraph  (a)(1),  paragraph 
{a)(2)  requires  a  minimum  of  one  4x36 
inch  (one  square  foot)  strip  of 
retroreflective  material  or  two  4x18  inch 
strips,  directly  above  each  other,  be 
applied  vertically  as  close  to  each  end 
of  the  tank  as  practicable  and  that  a 
minimum  of  one  4x18  inch  strip  be 
applied  vertically  at  intervals  of  no 
more  than  every  10  feet  between  each 


end  of  the  tank.  The  intent  of  this 
configuration  is  that  the  retroreflective 
sheeting  will  be  centered,  as  practicable, 
on  the  outermost  curved  area  of  the 
tank,  thereby  reflecting  the  most  light. 
FR.A  recognizes  that  the  material 
applied  underneath  the  centerline  of  the 
tank  may  reflect  a  certain  amount  of 
light  downward  and  not  directly  back  to 
the  motorist  and  that  illumination  from 
a  vehicle's  headlights  may  not  even 
reach  some  of  the  material  applied  ' 
above  the  centerline. 
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Recognizing  the  limited  surface  area 
of  the  sides  of  a  typical  flat  car. 
paragraph  (a)(3)  proposes  to  require  a 
minimum  of  two  4.x18  inch  strips,  one 
next  to  the  other,  be  applied  vertically 
as  close  to  each  end  of  the  car  as 
practicable,  with  the  bottom  edge  of 
each  strip  no  lower  than  30  inches 
above  the  top  of  the  rail,  as  practicable 
Consistent  with  the  application  pattern 


for  other  freight  cars,  paragraph  (a)(3) 
requires  that  a  minimum  of  one  4x18 
inch  strip  be  applied  to  the  sides  of  flat 
cars  vertically  at  intervals  of  no  more 
than  every  ten  feet  (i.e..  at  10  feet.  20 
feet.  30  feet.  40  feet,  etc.).  with  the 
bottom  edges  of  each  strip  no  lower  than 
42  inches  above  the  top  of  the  rail,  as 
practicable.  See  Figure  3.  Because  the 
surface  area  of  a  typical  flat  car  is 


between  4  and  18  inches  in  height,  if 
vertical  application  of  4x18  inch  strips 
is  not  feasible,  paragraph  {a)(3)  allows 
relroreflective  sheeting  on  flat  cars  to  be 
applied  vertically  in  three  4x6  inch 
strips  placed  directly  next  to  each  other, 
or  placed  horizontally  along  the  side 
sills  of  the  cars. 
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Paragraph  (a)(4)  recognizes  that  not  all 
freight  cars  will  fit  the  standard 
configuration  contemplated  in 
paragraphs  (a)(1)  through  (a)(3),  FRA 
estimates  that  the  patterns  proposed  for 
typical  freight  cars,  tank  cars,  and  flat 
cars  would  be  impractical  to  apply  to 
approximately  1%  of  the  fleet  [e.g., 
schnabel  cars,  etc.)  due  to  their  unique 
physical  configurations.  Accordingly, 
this  paragraph  proposes  a  more  flexi'ble 
application  pattern  for  these  'cars  of 
special  construction."  Specifically, 
based  on  the  length  of  a  "car  of  special 
construction."  this  paragraph  specifies 
the  required  amount  of  retroreflective 
material  and  requires  that  the  pattern  of 
application  for  these  cars  conform  as 
close  as  practicable  to  the  standard 
patterns  proposed  in  paragraphs  (a)(1) 
through  (a)(3). 

Paragraph  (bj  contains  the  proposed 
requirements  for  the  reflectorization  of 
locomotives.  The  conspicuity  issues 
surrounding  locomotives  differ  from  the 
issues  surrounding  freight  cars  in  many 
respects.  First,  the  physical 
configuration  of  locomotives  is 
obviously  quite  different  from  the 
configuration  of  most  freight  cars.  In 


some  cases,  locomotives  are  painted 
brighter  colors  than  freight  cars:  and 
locomotives  owned  by  major  railroads 
and  used  in  road  service  are  cleaned  on 
a  more  frequent  basis,  Often,  company 
logos  are  displayed  on  the  sides  of 
locomotives  in  fluorescent  or  reflective 
materials  and  locomotives  have  a  light 
source  attached  at  the  front  and  sides. 
However,  in  other  cases,  locomotives 
are  painted  in  dark  colors  or  are  not 
repainted  for  several  years,  resulting  in 
a  very  dark  appearance. 

FRA  believes  that  some  pattern  of 
retroreflective  material  recognizable  to 
motorists  is  necessar>-  to  facilitate 
motorists'  recognition  of  locomotives  in 
grade  crossings.  Most  major  railroads 
have  already  instituted  programs  to 
accomplish  this.  Application  of 
retroreflective  material  to  locomotives 
will  enhance  conspicuity  imder  the 
following  scenarios: 

•  Several  locomotives  are  coupled  in 

a  multiple-unit  consist  pulling  a  train 
and  the  motorists'  first  view  of  the 
crossing  occurs  when  the  first 
locomotive  is  already  on  the  crossing. 

•  The  train  is  stopped  with  one  or 
more  locomotives  on  the  crossing. 


•  A  locomotive  is  embedded  in  the 
consist  providing  "distributed  power" 
or  is  in  "helper  service"  pushing  from 
the  rear. 

•  During  switching  operations,  the 
locomotive  is  pushing  the  train. 

Inclusion  of  locomotives  in  this 
program  is  further  warranted  by  their 
high  utilization.  While  many  freight  cars 
sit  idle  for  days  or  weeks  at  a  time, 
locomotives  are  generally  used  on  a 
daily  basis.  Investments  in  improved 
conspicuity  of  locomotives  should  be 
amortized  through  safety  benefits  even 
more  quickly  than  would  be  the  case 
with  freight  cars. 

Although  requiring  the  same  amount 
of  retroreflective  material  on 
locomotives  as  comparably  sized  freight 
cars,  paragraph  fb)  does  not  propose  to 
mandate  a  specific  pattern.  Instead,  this 
paragraph  proposes  to  allow  any  pattern 
that  divides  the  amount  of 
retroreflective  sheeting  equally  between 
both  sides  of  a  locomotive  and  is 
applied  in  a  "pattern  recognizable  to 
motorists."  even  a  horizontal  pattern 
along  the  sill  or  side  walkway  of  a 
locomotive. 

Although  FR,^  believes  that  the 
patterns  of  application  proposed  in  this 
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§  224.105  represent  the  optimum 
configuration  of  rotrnreflective  material 
on  freight  roUing  stock.  FRA  solicits 
comments  as  to  the  feasibility  and 
efficiency  of  these  patterns  and  any 
recommendations  for  alternative 
patterns  of  application. 

Section  224.107    Application  of  ■ 
Retwreflective  Sheeting 

This  section  proposes  to  require  that 
all  freight  cars  subject  to  this  part  be 
equipped  with  retroreflective  sheeting 
conforming  to  this  part  within  ten  years 
of  the  effective  date  of  the  final  rule,  and 
similarly,  that  all  locomotives  subject  to 
this  part  be  equipped  within  five  years. 
Recognizing  the  voluntary  efforts  bv 
many  freight  rolling  stock  owners  who 
have  already  begun  reflectorizing  their 
fleets  and  the  practical  differences 
involved  in  applying  reflective  materials 
to  freight  rolling  stock  already  in  use 
versus  newly  manufactured  stock,  FRA 
has  attempted  to  devise  a  schedule  for 
the  applif.ation  of  retroreflective 
material  which  assures  the  most 
efficient  and  cost-effective 
implementation  of  the  rule.  Generally, 
FRA  proposes  that  retroreflective 
sheeting  be  applied  to  new  freight 
rolling  stock  at  the  time  of  construction 
and  to  existing  stock  when  such  stock 
l^  being  repainted,  rebuilt,  or 
undergmng  other  periodic  maintenance. 
As  an  alternative  to  this  schedule,  FRA 
is  also  proposing  the  more  flexible 
approach  of  allowing  freight  car  owners 
to  designate,  in  individualized 
reflectorization  implementation  plans,  a 
schedule  for  the  reflectorization  of  their 
freight  car  fleets. 

Railroad  Freight  Cars 

Newly  constructed  cars:  Paragraph 
(a)(1)  requires  that  retroreflective 
sheeting  conforming  to  the  rule  be 
applied  to  cars  manufactured  after  the 
effective  date  of  the  final  rule  at  the  time 
of  construction. 

Existing  cars  without  retroreflective 
sheeting:  As  applied  to  cars  that,  as  of 
the  date  of  publication  of  the  final  rule, 
are  not  equipped  with  at  least  one 
square  foot  of  retroreflective  sheeting  on 
each  side,  paragraph  (a)(2)  generally 
requires  the  application  of 
retroreflective  sheeting  to  the  cars  as 
they  are  repainted,  rebuilt,  or  taken  out 
of  service  for  other  scheduled 
maintenance  and/or  inspections. 
Specifically,  paragraph  (a)(2)(i)  requires 
that  conforming  retroreflective  sheeting 
be  applied  to  existing  freight  cars  when, 
after  the  effective  date  of  the  final  rule, 
either  (1)  the  car  is  repainted  or  rebuilt, 
or  (2)  the  car  first  undergoes  a  single  car 
air  brake  test  required  under  49  CFR 
232.305,  whichever  occurs  first. 


Paragraph  (a)(2)(i)(B)  also  provides  that 
the  application  of  retroreflective 
sheeting  to  a  freight  car  may  be  deferred 
until  the  second  single  car  air  brake  test, 
if  it  is  mote  practicable  to  apply  the 
sheeting  at  that  time.  By  allowing  the 
flexibilty  fo  defer  application  of  the 
sheeting  until  the  second  single  car  air 
brake  test,  FRA  recognizes  that 
conditions  at  the  time  of  the  first  single 
car  air  brake  test  may  make  it 
impractical  to  apply  retroreflective 
sheeting  at  that  time. 

FRi\  understands  that  most  rail  cars 
are  repainted,  on  average,  every  seven 
years  and  undergo  a  major  overhaul  or 
rebuild  every  ten  years,  depending  upon 
mileage  aijd  condition.  Similarly,  the 
single  car  air  brake  test  is  required  every 
eight  years  for  new  cars  and  every  five 
years  for  other  cars.  See  49  CFR 
232.305(cJ,  (d).  Accordingly,  FRA 
believes  that  the  schedule  set  forth  in 
paragraph  (a)(2)(i),  providing  for 
application  of  the  retroreflective 
sheeting  \then  cars  are  out  of  service  for 
regularly  scheduled  maintenance,  will 
allow  the  entire  U.S.  fleet  of  freight  cars 
to  be  reflectorized  well  within  the  ten 
year  implementation  period  and  will 
not  require  cars  to  incur  any  additional 
downtime  outside  of  the  normal 
maintenance  cycle  for  the  purpose  of 
reflectorization. 

Although  FRA  believes  the  schedule 
set  forth  in  §  224.107(a){2)(i)  is  the  most 
cost-effective  and  efficient  method  of 
reflectorizing  freight  cars,  paragraph 
(a)(2){ii)  recognizes  that  some  freight  car 
owners  may  prefer  to  develop  their  own 
schedule  lor  reflectorization.  Paragraph 
(a)(2)(ii)  provides  that  a  freight  car 
owner  may  elect  not  to  follow  paragraph 
(a)(2)(i)'s  schedule,  if  within  60  days  of 
the  effective  date  of  the  final  rule,  the 
owner  submits  to  FRA  a  Fleet 
Reflectorization  Implementation  Plan. 
This  plan  must  set  forth  the  car  numbers 
constituting  the  fleet  subject  to  this  part 
and  indicate  when  the  identified  cars 
will  be  reflectorized.  The  plan  must  also 
contain  an  affirmation  that  at  least  20% 
of  the  total  fleet  will  be  equipped  with 
retroreflective  sheeting  conforming  to 
this  part  within  24  months  after  the 
effective  date  of  the  final  rule  and  that 
not  less  than  an  additional  ten  percent 
of  the  total  fleet  will  be  completed  each 
12-month  period  thereafter  for  the 
duration  of  the  10-year  implementation 
period.  Absent  identification  of  a  car  in 
a  Fleet  Reflectorization  Implementation 
Plan,  retroreflective  sheeting 
conforming  to  this  part  will  be  applied 
to  that  car  at  the  time  of  its  first  single 
car  air  brake  test  after  the  effective  date 
of  the  final  rule.  See  Appendix  B  for  the 
standard  form  Fleet  Reflectorization 


Implementation  Plan  anticipated  by  this 
section. 

If  a  freight  car  owner  elects  the 
procedures  of  paragraph  (a)(2)(ii)  and 
submits  a  Fleet  Reflectorization 
Implementation  Plan  to  FRA,  the  owner 
is  thereafter  responsible  for  compliance 
with  the  plan.  In  keeping  with  the 
requirements  of  the  Paperwork 
Reduction  Act  and  the  Government 
Paperwork  Elimination  Act,  FRA 
anticipates  providing  car  owners  with 
the  option  of  submitting  this  plan  (and 
any  required  updates)  to  FRA 
electronically.  If  upon  completion  of  the 
initial  24-month  period  an  owner  fails 
to  reflectorize  at  least  20%  of  the  freight 
car  fleet,  or  if  after  any  subsequent  12- 
month  period  an  owner  fails  to 
reflectorize  at  least  an  additional  10%  of 
the  total  fleet,  the  owner  must  notify 
FRA's  Associate  Administrator  of  such 
£  failure.  Thereafter,  the  owner  will  be 
required  to  comply  with  the  schedule 
set  forth  in  paragraph  (a)(2)(i),  the 
percentage  requirements  of  paragraph 
(a){2)(ii)  will  continue  to  apply,  and  the 
fleet  owner  must  take  any  additional 
action  necessary  to  bring  cars  under  his 
ownership  or  control  into  compliance. 

Existing  cars  already  equipped  with 
retroreflective  sheeting  as  of  publication 
date  of  final  rule:  Recognizing  the 
voluntary  efforts  already  underway  by 
many  railroads  and  car  owners  to 
reflectorize  their  freight  car  fleets, 
paragraph  (a)(3)  of  this  section 
addresses  existing  freight  cars  that,  as  of 
the  publication  date  of  the  final  rule,  are 
already  equipped  with  retroreflective 
material.  FR,-\  understands  that 
approximately  25°'o  of  the  domestically- 
owned  freight  car  fleet  is  already 
equipped  with  some  type  of  reflective 
material.  However,  many  of  the  color 
schemes,  the  levels  of  reflectivity  of  the 
material,  and  the  per  car  amount  of 
material  in  use.  differ  from  the 
standards  proposed  in  this  rule.  If  car 
owners  are  required  to  replace  the 
retroreflective  materials  that  they 
voluntarily  installed  to  improve  safety, 
it  would  have  the  effect  of  penalizing 
owners  that  demonstrated  an  extra  level 
of  safety  consciousness.  This  would 
have  the  unintended  effect  of 
discouraging  car  owners  from  exploring 
innovative  approaches  to  improving 
safety.  With  this  in  mind.  FRA  is 
proposing  that  freight  cars  equipped 
with  at  least  one  square  foot  of 
retroreflective  material,  uniformlv 
disfributed  over  the  length  of  each  car 
side,  will  be  considered  in  compliance 
with  this  part  for  ten  years  from  the 
effective  date  of  the  final  rule,  provided 
that  the  sheeting  is  not  engineering 
grade,  super  engineering  grade 
(enclosed  lens),  or  glass  bead 
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encapsulated  type  sheeting.  FRA 
intends  to  e.xclude  all  engineering  grade 
and  glass  bead  encapsulated  tvpe 
retrorellective  sheeting  because  such 
sheeting  does  not  meet  the  minimum 
photometric  performance  requirements 
of  §224.103.  Accordingly,  freight  cars 
already  equipped  with  engineering 
grade,  super  engineering  grade,  or  glass 
bead  encapsulated  type  retroreflective 
sheeting,  or  any  other  reflective  material 
that  is  not  retroreflective.  must  be 
brought  into  compliance  with  this  part 
in  accordance  with  §  224.107(a)(2).  FRA 
proposes,  a  minimum  requirement  of 
one  square  foot  of  retroreflective 
sheeting  per  car  side  under  this  section 
because  based  on  the  information 
provided  to  FRA  to  date,  it  appears  that 
one  square  foot  per  side  is  the  minimum 
amount  c:urrently  utilized  in  existing 
voliintarv  reflectorization  programs. 

In  order  for  previously  equipped  cars 
to  be  considered  in  compliance 
pursuant  to  this  section,  a  car  owner 
must,  within  60  days  of  the  effective 
date  of  the  final  rule,  file  a  Fleet 
Reflectorization  Implementation  Flan 
with  FRA  identifying  by  car  numbers 
the  freight  cars  in  the  fleet  alreadv 
equipped  with  complying  retroreflective 
sheeting  and  providing  a  description  of 
the  technical  specifications  of  the 
retroreflective  material  already  applied 
(e.g.,  color  of  material,  type  of  material, 
amount  and  placement  pattern  of 
material  on  each  side  of  car].  See 
Appendix  B. 

Locomotives 

\'ew!y  constructed  locomotives: 
Paragraph  (b)(1)  requires  that 


New 


Existing  stock  without  retroreflective  sheeting. 


Existing  stock  with  retroreflective  sheeting  (not 
ASTf^  D  4956-01  Types  I,  II.  or  III). 


retroreflective  sheeting  conforming  to 
the  rule  be  applied  to  locomotives 
manufactured  after  the  effective  date  of 
the  final  rule  at  the  time  of  construction. 

Existing  locomotives  without 
retroreflective  sheeting:  As  applied  to 
locomotives  that,  as  of  the  date  of 
publication  of  the  final  rule,  are  not 
equipped  with  at  least  one  square  foot 
of  retroreflective  sheeting  on  each  side, 
paragraph  (b)(2)  generally  requires  the 
application  of  retroreflective  sheeting  to 
the  locomotives  not  later  than  the  first 
biennial  inspection  performed  pursuant 
to  4aCFR  229.29  occurring  after  the 
effective  date  of  the  final  rule.  Again, 
FRA's  proposal  to  install  the 
retroreflective  sheeting  on  a  locomotive 
while  the  locomotive  is  alreadv  out  of 
service  for  the  required  biennial 
inspection  ensures  that  reflectorization 
of  the  entire  locomotive  fleet  can  be 
completed  well  within  the  5  years 
contemplated  by  this  proposal  without 
incurring  any  additional  out  of  service 
time  for  the  locomotives. 

Existing  locomotives  alreadv 
equipped  with  retroreflective  sheeting  as 
of  publication  date  affinal  rule:  Again, 
recognizing  the  voluntary' 
reflectorization  efforts  already 
underway  by  many  freight  rolling  stock 
owners,  paragraph  (b)(3)  addresses 
existing  locomotives  that,  as  of  the 
publication  date  of  the  final  rule,  are 
already  equipped  with  retroreflective 
material.  Specifically,  paragraph  (b)(3J 
provides  that  locomotives  equipped 
with  at  least  one  square  foot  of 
retroreflective  sheeting,  uniformly 
distributed  over  the  length  of  each  side, 
will  be  considered  in  compliance  with 


this  part  for  a  period  of  5  years  from  the 
effective  date  of  the  final  rule,  provided 
that  the  sheeting  is  not  engineering 
grade,  super  engineering  grade 
(enclosed  lens),  or  glass  bead 
encapsulated  type  sheeting.  Again,  FRA 
proposes  to  exclude  all  engineering 
grade  and  glass  bead  encapsulated  tvpe 
retroreflective  sheeting  because  such 
materials  do  not  meet  the  minimum 
photometric  requirements  of  the  rule. 
Locomotives  already  equipped  with 
engineering  grade,  super  engineering 
grade,  or  glass  bead  encapsulated  type 
retroreflective  sheeting,  or  any  other 
reflective  material  that  is  not 
retroreflective.  must  be  brought  into 
compliance  with  this  part  in  accordance 
with  §224.107Cb)(2).  Similar  to 
§  224.107(a)(3)  addressing  freight  cars, 
in  order  for  previously  equipped 
locomotives  to  be  considered  in 
compliance  pursuant  to  this  part,  the 
locomotive  owner  must,  within  60  days 
of  the  effective  date  of  the  final  rule,  file 
with  FRA  a  Fleet  Reflectorization 
Implementation  Plan  identifying  by 
locomotive  reporting  marks  the 
locomotives  in  the  fleet  already 
equipped  with  complying  retroreflective 
sheeting  and  providing  a  description  of 
the  technical  specifications  of  the 
retroreflective  material  already  applied 
{e.g..  color  of  material,  type  of  material, 
amount  and  placement  pattern  of 
material  on  each  side  of  locomotives). 
See  Appendix  B. 

For  ease  in  understanding  the 
requirements  of  this  section,  the 
following  table  summarizes  the 
schedules  of  application  proposed  in 
this  section. 


Freight  Cars:  At  time  of  construction 


Earliest  of:  (a)  when  car  is  repainted,  or  re- 
built, or  (b)  when  car  first  undergoes  single 
car  air  brake  test  under  49  CFR  232  305 

OR 

In  accordance  with  Individual  Reflectorization 
Plan  filed  with  FRA  per  §224  I07(a)(2)(ii). 

10  years  from  date  of  final  rules  publication. 


Locomotives:  At  time  of  construction 


No   later   than   first   biennial   inspection   per- 
formed per  49  CFR  229  29. 


5  years  from  date  of  final  rules  publication. 


Section  224. 1 09    Inspection  and 
Replacement 

This  section  sets  forth  the  proposed 
requirements  for  the  periodic  inspection 
and  replacement  of  damaged 
retroreflective  material  on  freight  rolling 
stock.  .Mthough  FR.A  is  not  proposing 
any  specific  maintenance  requirements, 
paragraph  (a)  requires  that 
retroreflective  sheeting  on  freight  cars 
subject  to  this  part  be  visually  inspected 
for  presence  and  condition  w'henever  a 
car  undergoes  a  single  car  air  brake  test 


required  under  49  CFR  232.305. 
Likewise,  paragraph  (b)  requires  that 
retroreflective  sheeting  on  locomotives 
subject  to  this  part  be  visually  inspected 
for  presence  and  condition  whenever 
the  locomotive  receives  the  annual 
inspection  required  under  49  CFR 
229.27.  Upon  inspection,  if  more  than 
20  percent  of  the  amount  of  sheeting 
required  on  either  side  of  the  car  or 
locomotive  under  §  224.105  is  damaged, 
obscured,  or  missing,  that  damaged, 
obscured,  or  missing  sheeting  must  be 
replaced.  In  other  words,  if  a  4x36  inch 


end  strip  (or  two  4x18  inch  strips)  of 
retroreflective  sheeting  is  missing  from 
one  side  of  a  typical  50  or  60  foot  freight 
car,  that  sheeting  must  be  replaced. 

Section  224 .111     Renewal 

This  section  proposes  to  require  that 
all  retroreflective  sheeting  required 
under  this  part  be  replaced  with  new 
conforming  sheeting,  regardless  of  its 
condition,  no  later  than  ten  years  after 
the  date  of  initial  installation.  This 
section  is  based  on  the  manufacturers' 
stated  useful  life  of  retroreflective 
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material.  FRA,  however,  will  monitor 
the  retroreflective  qualities  of  various 
fleet  segments  over  time  and  may 
extend  the  ten  year  interval  if 
warranted. 

Appendix  A — Schedule  of  Civil 
Penalties 

This  appendix  is  being  reserved  until 
the  final  rule.  At  that  time  it  will 
include  a  schedule  of  civil  penalties  to 
be  used  in  connection  with  this  part. 
Because  such  penalty  schedules  are 
statements  of  policy,  notice  and 
comment  are  not  required  prior  to  their 
issuance.  See  5  U.S.C.  553(b)(3)(A). 
Nevertheless,  commenters  are  invited  to 
submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  under 
each  regulatory  section  that  would 
subject  a  person  to  the  assessment  of  a 
civil  penalty.  Commenters  are  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation. 

G  Public  Participation 

When  conductmg  a  rulemaking,  FRA 
must  follow  the  APA.  The  .\PA 
generally  requires  that  FR.\  allow  all 
interested  parties  to  review  and 
comment  on  any  proposed  rule.  Thus, 
by  this  notice,  FR.-\  is  providing  the 
public  an  opportunity  to  study  the 
proposed  rule  and  comment  on  it.  Based 
on  comments  provided  in  response  to 
this  notice,  FRA  will,  after  the  close  of 
the  comment  period,  determine  what 
action  to  take. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  documents 
as  indicated  in  this  preamble  will 
become  a  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Room  FL-401  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Internet  at  http:/7dms  dot.gov. 


Regulatory  Impact  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and 
determined  to  be  non-significant  under 
both  Executive  Order  12866  and  DOT 
policies  and  procedures  (44  FR  11034; 
Feb.  26.  1979).  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  this  rule.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue, 
NW.,  7th  Floor,  Washington.  DC  20590. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue. 
NW,,  Washington,  DC  20590.  Access  to 
the  docket  may  also  be  obtained 
electronically  through  the  Web  site  for 
the  DOT  Docket  Management  System  at 
http://dms.dot.gov.  FRA  invites 
comments  on  this  regulatory  evaluation. 

The  life  expectancy  of  the  proposed 
reflective  material  is  10  years,  therefore, 
the  potential  costs  and  benefits  are 
calculated  for  a  ten-year  period.  Because 
most  of  the  costs  of  the  rule  for  a  single 
car  occur  in  the  year  material  is  applied 
while  benefits  are  spread  over 
subsequent  years,  and  because  the 
benefits  are  discounted  to  present  value, 
use  of  this  limitation  on  the  study 
period  is  a  very  conservative  approach. 
If  a  twenty-year  period  were  used,  the 
benefits  would  substantially  increase 
relative  to  the  costs.  The  total  cost  of 
reflectorizing  locomotives,  $194,512.08 
(NPV).  added  to  the  cost  of 
refiectoriaang  rail  cars,  $48,671,710.63 
(NPV)  equals  the  total  costs  of 
$48,866,222.71  (NPV). 

Benefits  of  increased  rail  car  visibility 
are  measured  in  terms  of  grade  crossing 
accidents  averted.  Safety  benefits  were 
calculated  in  terms  of  the  decline  in  the 
probability  of  accidents.  The  magnitude 
of  the  reduction  in  the  probability  of 
accidents  as  a  result  of  rail  car 
reflectorization  depends  on  the 
effectiveness  of  reflectors  and  the 


number  of  accidents  expected  absent 
reflectorization.  The  FRA  employed 
three  completely  separate  approaches  to 
the  estimation  of  benefits  utilizing  data 
from  FRA's  highway-rail  grade  crossing 
accident/incident  reports  (Form  F 
6180.57)  from  1998-2001.  In  each 
method  of  benefits  estimation,  in  order 
to  ensure  a  realistic  estimate,  FRA  took 
into  account  various  factors  that  could 
influence  the  effectiveness  of  the 
retroreflective  material  [e.g.,  active 
versus  passive  grade  crossings,  clear 
versus  cloudy  weather  conditions,  dark 
versus  illuminated  crossings).  FRA 
accounted  for  these  factors  by 
developing  "effectiveness  rates"  which 
varied  depending  on  the  circumstances 
of  reported  Category  1  RIT  accidents. 
For  example,  the  highest  effectiveness 
rate  employed  was  60%  for  accidents 
where  motor  vehicles  ran  into  the  sides 
of  trains  at  night  at  unlighted,  passive 
crossings,  while  the  lowest  effectiveness 
rate  employed  was  15%  for  accidents 
where  motor  vehicles  ran  into  the  sides 
of  trains  at  night  at  lighted  crossings 
equipped  with  active  warning  devices 
(i.e.,  flashing  lights  or  gates). 

Each  approach  appears  to  be 
reasonable,  and  the  FRA  suggests  that 
together  they  provide  a  good  idea  of  the 
order  of  magnitude  of  benefits  likely  to 
result  from  a  rule  requiring  the 
reflectorization  of  rail  freight 
equipment.  The  first  approach 
employed  the  Delphi  methodology 
based  on  the  opinions  of  FRA's  grade 
crossing  experts.  The  discounted  total 
ten-year  benefit  equals  $87,517,527.50. 
Using  the  signal  detection  model,  which 
is  based  on  signal  detection  theory,  the 
accident  reduction  potential  of  placing 
reflectors  on  rail  cars  is  estimated,  once 
discounted,  to  equal  a  total  ten-year 
benefit  of  $69,304,986.61.  Using  results 
from  a  NHTSA  report  evaluating  truck 
reflector  effectiveness,  the  average 
benefit  estimates  are  approximately 
$101  million.  The  following  chart 
summarizes  the  three  different  benefit 
estimation  techniques,  unique  subsets  of 
the  accident  pool  utilized,  resulting 
values  of  collisions,  and  the  resulting 
net  present  value  of  estimated  benefits. 


Reflectorization  Benefit  Estimation  Techniques 


AJtemative  Approaches 
MettKxlology  


Subset  of  RIT  accident  pool 
(1998-2001  data:  768  accidents, 
84  fatalities,  347  in)uries). 

Value  of  accident  


Grade  Crossing  Experts 
Delptii  Method  


67  89  accidents  (27155  acci- 
dents/4 years  x  various  sce- 
nario effectiveness  rates). 


Signal  Detection  Model  [  NHTSA  Technical  Report.^ 

Risk  and  Uncertainty  Analysis  .. 


$412,829 


53.76  accidents  (768  accidents/4 
years  x  effectiveness  rate  of 
28%). 

$412,829 


Truck      Reflector      Effectiveness 

Rates. 
93.68,   76,   47.72   accidents   (707 

accidents/4   years.    (176.75)    x 

various   effectiveness   rates   of 

53%,  43%,  and  27%). 
$442,738. 
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Reflectorization  Benefit  Estimation  Techniques— Continued 


Total  Benefits  (NPV)  $87,517,527.50 


DOT^Sl  fofszTafchloof  °^'"'''"'  ^^  °"  ""^^  ^'^^''•"  ^^»'°"^'  ^ 


$69.304.986  61  $101,411,947.44  (AVG). 


ghway  Traffic  Safety  Administration  (NHTSA)  Technical  Repon 


Estimated  ten-year  discounted 
benefits  range  from  a  low  of  S69  million 
based  on  the  Signal  Detection  Model,  to 
a  high  of  more  than  S  lOI  million 
(NHTSA's  truck  reflectorization  follow- 
up  study),  with  FRA  subjective  analysis 
coming  in  between  at  S87  million. 


of  complying  with  the  proposed 
requirements. 

B.  Regulatory  Flexibility  Act  of  1980  and 
Executive  Order  13272 


The  Regulator\-  Flexibility  Act  of  1980 
,„,.,     ,  (5  U.S. C.  601-612)  requires' an 

U  hile  there  is  certainlv  a  broad  range  in      assessment  of  the  impacts  of  proposed 
these  estimates,  the  fact  that  thev  are  as       rules  on  small  entities  FRA  has 


close  as  they  are.  given  the  vastly 
different  approaches  taken,  gives  FRA 
confidence  that  together  they  represent 
a  reasonable  indicator  of  the  magnitude 
of  benefits  achievable  for  the 
reflectorization  of  railroad  freight 
equipment.  ¥KA  believes  that 
reflectorization  of  rail  freight  rolling 
stock  is  a  feasible  method  of  enhancing 
rail  car  visibility,  that  will  likely 
improve  safety  in  a  cost  effective 
manner.  FRA  e.xpects  that  the  measures 
called  for  in  this  proposal  would 
prevent  or  mitigate  the  severity  of 
casualties  greater  in  value  than  the  costs 


conducted  a  regulatory  flexibility 
assessment  of  this  rule's  impact  on 
small  entities,  and  the  assessment  has 
been  placed  in  the  public  docket  for  this 
rulemaking.  This  proposed  rule  affects 
railroad  freight  car  and  locomotive 
owners  and  may  affect  other  entities  as 
well. 

Entities  impacted  by  the  proposed 
rule  are  companies  and  railroads  that 
own  freight  cars  and  locomotives.  Many 
companies  that  own  freight  cars  are 
subsidiaries  of  larger  companies  that  are 
not  considered  small  businesses.  FRA 
does  not  expect  that  smaller  railroads 


will  be  affected  disproportionately.  The 
level  of  costs  incurred  by  each 
organization  should  var)'  in  proportion 
to  car  ownership. 

Passenger  railroads  are  excepted  from 
the  proposed  rule.  Visibility  conditions 
for  passenger  rail  cars  are  different  than 
freight  rail  cars.  FRA  solicits  comments 
to  identif>'  the  impacts  of  these 
provisions  to  the  extent  that  those 
affected  by  such  provisions  are  small 
entities. 

C.  Papen^'ork  Reduction  Act  of  1 995 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new- 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  section— 49  CFR 


Respondent  uni- 
verse 


Total  annual  re- 
sponses 


Average  time  per 
response 


Total  annual  burden 
hours 


Total  annual  burden 
cost 


289  Car  Owners 


Public/Railroads None 

Interested  Parties   ..     None 


224.7— Waivers 289  Car  Owners 

224  1 5— Special  Approval  Pro-     ' 
cedures 
—Petitions  For  Special  Ap- 
proval 

—Public  Comments  , 

— Wntten  Request  For 
Heanng. 
224  103— Charactenstics  of 
Retroreflective  Sheeting; 

— Cenification    i  4  Manufacturer  . 

—Alternative  Standards  '  289  Car  Owners 

224.107— Application  of 
Retroreflective  Sheeting: 
— Reports  of  Failu'-e  Meet 

Percentage  requirements. 
— Existing  Cars  with 
Retroreflective  Sheet- 
ing— Forms 
224  109— Inspection  and  Re- 
placements: Locomotives- 
Records  of  Restriction. 


20  petitions 


10  petitions 


1  hour  I  20  hours 


289  Car  Owners 
289  Car  Owners 
289  Car  Owners 

289  Car  Owners 


NA  . 
Gov. 


Under  224.15 


40  hours I  400  hours 


NA  . 
N/A 


f<A 

Gov. 


Under  224.15 


NA  . 
N/A 


NA 

Gov. 


$700 


$19,040 

NA 

N/A 


Under  224.15 


NA 

Gov. 


140  plans/forms  28  hours  3,920  hours $1 


Unde- 224.15 


15  reports  .. 
Gov.  Above 

2  records  .... 


16  Hours  ... 


Gov.  Above 


3  minutes 


37.200 


240  hours  S8.400 

Gov.  Above  Cov.  Above. 


.10  hour 


$5 


All  estimates  include  the  time  for 

reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506{cJ(2)(B),  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  functions  of  FR.A.  including  whether 
the  information  has  practical  uti]it\ :  tho 


accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 


package  submitted  to  OMB.  contact  Mr. 
Robert  Brogan.  Information  Clearance 
Officer,  at  202-493-6292. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  Mr.  Robert 
Brogan,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NVV,  Mail  Stop  17,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  via  e-mail  to  Mr.  Brogan  at 


I 
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the  following  address: 
robert  broganafra  dot.gov. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  .30  and  60  da\  s  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FR.\  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  displav  a  current  OMB 
control  number,  if  required.  FR.\ 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the 
effecti\  e  date  of  a  final  rule.  The  OMB 
control  number,  when  assigned,  will  be 
annnunred  b\  separate  notice  in  the 
Federal  Regi.stpr. 

D.  Federalism  Implications 

E.xecutive  Order  13132,  entitled 
Federalism,"  issued  on  August  4,  1999, 
require^  that  each  agency  "in  a  " 
separately  identified  portion  of  the 
preamble  to  the  regulation  as  it  is  to  be 
issued  in  the  Federal  Register,  provide 
to  the  Director  of  the  Office  of 
Management  and  Budget  a  federalism 
summar\'  impact  statement,  which 
consists  of  a  description  of  the  extent-of 
the  agency's  prior  consultation  with 
State  and  local  officials,  a  surnmaiA'  of 
the  nature  of  their  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  the  concerns  of 
State  and  local  officials  have  been  met." 
FRA  will  adhere  to  Executive  Order 
13132  when  issuing  a  final  rule  in  this 
prnc:eeding. 

E  Environmental  Impact 

PR^-\  has  evaluated  this  rule  in 
accordance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(FRA's  Procedures)  (64  FR  28545,  May 
26.  1999)  as  required  bv  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  e(  seq.).  other  environmental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  regulation  is  not  a 
major  FR.A.  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  envinmmental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(c)(20)  of  FR.'X's  Procedures. 
64  FR  28547.  May  26.  1999.  Section 
4(c)(20)  reads  as  follows: 


(c)  Actions  categorically  excluded.  Certain 
classes  of  FRA  actions  have  been  determined 
to  be  categorically  excluded  from  the 
requirements  of  these  Procedures  as  they  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment. 

*  *    *  The  following  classes  of  FRA  actions 
are  categorically  excluded: 

*  *         *         *         * 

(20)  ProiBulgation  of  railroad  safety  rules 
and  policy  statements  that  do  not  result  in 
significantly  increased  emissions  of  air  or 
water  pollutants  or  noise  or  increased  traffic 
congestion  in  any  mode  of  transportation. 

In  accordance  with  section  4(c)  and 
(e)  of  FRA's  Procedures,  the  agency  has 
further  concluded  that  no  extraordinary 
circumstances  exist  with  respect  to  this 
regulation  that  might  trigger  the  need  for 
a  more  detailed  environmental  review. 
As  a  resuh,  FRA  finds  that  this 
regulation  is  not  a  major  Federal  action 
significanily  affecting  the  quality  of  the 
human  environment. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Pursuattt  to  Section  201  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  2  U.S.C.  1531).  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law.  assess  the  effects  of 
Federal  r0gulator\'  actions  on  State, 
local,  anci  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requiremants  specificallv  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C, 
1532)  furljher  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  llie  promulgation  of  any  rule 
that  incliides  any  Federal  mandate  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO.OOOjOOO  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  promulgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement" 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  This  proposed  rule  will  not 
result  in  the  expenditure,  in  the 
aggregate,  of  SIOO.OOO.OOO  or  more  in 
any  one  year,  and  thus  preparation  of 
such  a  statement  is  not  required, 

G.  Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355,  May  22, 
2001.  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 


promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory-  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii) 
that  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energv;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulator}' 
.\ffairs  as  a  significant  energv  action. 
FRA  has  evaluated  this  NPRM  in 
accordance  with  Executive  Order  13211. 
FRA  has  determined  that  this  NPRM  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  Consequently,  FRA  has 
determined  that  this  regulatory  action  is 
not  a  "significant  energy  action"  within 
the  meaning  of  Executive  Order  13211. 

H.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the  * 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (X'olurae 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects 

Incorporation  by  reference.  Penalties, 
Railroad  locomotive  safety.  Railroad 
safety,  and  Reporting  and  recordkeeping 

requirements. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  II.  Subtitle 
B.  of  title  49.  Code  of  Federal 
Regulations  to  add  part  224  as  follows: 

PART  224— REFLECTORIZATION  OF 
RAIL  FREIGHT  ROLLING  STOCK 

Subpart  A — General 

Sec. 

224.1     Purpose  and  scope. 

222.3    Applicabilitv. 

224.5     Definitions." 

224.7     Waivers. 

224.9    Responsibility  for  compliance. 

224.11     Civil  penalties. 

224.1.3     Preemptive  effect. 

224.15     Special  approval  procedures. 

Subpart  B— Application.  Inspection,  and 
Maintenance  of  Retroreflective  Material 

224.101     General  requirements. 

224.103     Characteristics  of  retroreflective 

sheeting. 
224.105     Size  and  location. 
224.107     Application  of  retroreflective 

sheeting 
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224.109     Inspection  and  replacement 

224.111     Renewal. 

Appendix  A  to  Part  224— Schedule  of  Civil 

Penalties  [Resened) 
Appendix  B  to  Part  224— Form  Fleet 

Reflectorization  Implementation  Plan 

Authority:  49  U.S.C.  20103.  20107  and 
20148;  28  U.S.C.  2461;  and  49  CFR  1.49. 

Subpart  A— General 

§224.1     Purpose  and  scope. 

(a)  The  purpose  of  thi,s  part  is  to 
reduce  highway-rail  grade  crossing 
accidents  and  deaths,  injuries,  and 
property  damage  resulting  from  those 
accidents,  by  enhancing  the  conspicuity 
of  rail  freight  rolling  stock  so  as  to 
increase  its  detectability  bv  motor 
vehicle  operators  at  night  and  under 
conditions  of  poor  visibilitv. 

(b)  In  order  to  achieve  cost-effective 
mitigation  of  collision  risk  at  highway- 
rail  grade  crossings,  this  part  establishes 
the  duties  of  freight  rolling  stock  owners 
(including  those  who  manage 
maintenance  of  freight  rolling  stock. 
supply  freight  rolling  stock  for 
transportation,  or  offer  freight  rolling 
stock  in  transportation)  and  railroads  to 
progressively  apply  retroreilective 
material  to  freight  rolling  stock,  and  to 
periodically  inspect  and  maintain  that 
material.  Freight  rolling  stock  owners, 
however,  are  under  no  duty  to  install, 
maintain,  or  repair  reflective  material 
except  as  specified  in  this  part. 

(c)  This  part  establishes  a  schedule  for 
the  application  of  retroreflective 
material  to  rail  freight  rolling  stock  and 
prescribes  standards  for  the  application, 
inspection,  and  maintenance  of 
retroreflective  material  to  rail  freight 
rolling  stock  for  the  purpose  of 
enhancing  its  detectability  at  highway- 
rail  grade  crossings.  This  part  does  not 
restrict  a  freight  rolling  stock  owner  or 
railroad  from  applying  retroreflective 
material  to  freight  rolling  stock  for  other 
purposes  if  not  inconsistent  with  the 
recognizable  pattern  required  bv  this 
part. 

§224.3     Applicability. 

This  part  applies  to  all  railroad  freight 
cars  and  locomotives  that  operate  over 
a  public  or  private  highway-rail  grade 
crossing  and  are  used  for  revenue  or 
work  train  service,  except: 

(a)  Freight  rolling  stock  that  operates 
only  on  track  inside  an  installation  that 
is  not  part  of  the  general  railroad  svstem 
of  transportation; 

(b)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  svstem  of 
transportation;  or 

(c)  Locomotives  and  passenger  cars 
used  exclusivelv  in  passenger  service. 


§224.5     Definitions. 

.As  used  m  this  part— 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Associate  Administrator  means  the 
Associate  Administrator  for  Safety. 
Federal  Railroad  Administration,  or  the 
Associate  Administrator's  delegate. 

Flat  car  means  a  car  having  a  flat  floor 
or  deck  on  the  underframe  with  no 
sides,  ends  or  roof. 

Freight  rolling  stock  means: 

(1)  Any  locomotive  subject  to  part  229 
of  this  chapter  used  to  haul  or  switch 
freight  cars  (whether  in  revenue  or  work 
train  service),  and 

(2)  Any  railroad  freight  car  subject  to 
part  215  of  this  chapter  (including  a  car 
stenciled  MW  pursuant  to  §  215.305). 

Freight  rolling  stock  owTjer  means  any 
person  who  owns  freight  rolling  stock, 
leases  freight  rolling  stock,  manages  the 
maintenance  or  use  of  freight  rolling 
stock  on  behalf  of  an  owner  or  one  or 
more  lessors  or  lessees,  or  otherwise 
controls  the  maintenance  or  use  of 
freight  rolling  stock. 

Locomotive  has  the  meaning  assigned 
by  §  229.5  of  this  chapter,  but  for 
purposes  of  this  part  applies  only  to  a 
locomotive  used  in  the  transportation  of 
freight  or  the  operation  of  a  work  train. 
Obscured  means  concealed  or  hidden 
(i.e..  Covered  up,  as  where  a  layer  of 
paint  or  dense  chemical  residue  blocks 
incoming  light);  this  term  does  not  refer 
to  ordinary  accumulations  of  dirt,  grime, 
or  ice  resulting  from  the  normal  railroad 
operating  environment. 

Person  means  an  entity  of  any  type 
covered  under  1  U.S.C.  i,  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  an  owner, 
manufacturer,  lessor,  lessee,  or 
independent  contractor. 

Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways. 
including  high  speed  ground 
transportation  systems  that  connect 
metropolitan  areas,  without  regard  to 
whether  they  use  new  technologies  not 
associated  with  traditional  railroads. 

Railroad  freight  car  has  the  meaning 
assigned  by  §215.5  of  this  chapter. 

Tank  car  means  a  rail  car,  the  body 
of  which  consists  of  a  tank  for 
transporting  liquids. 

Work  train  means  a  non-revenue 
service  train  used  for  the  administration 
and  upkeep  service  of  the  railroad. 


§224.7     Waivers. 

(a)  Any  person  subject  to  a 
requirement  of  this  part  may  petition 
the  Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
that  person's  responsibilitv  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered. 

(b)  Each  petition  for  waiver  under  this 
section  shall  be  filed  in  the  manner  and 
contain  the  information  required  by  part 
211  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  that  the 
Administrator  deems  necessary. 

§  224.9    Responsibility  for  compliance 

(a)  Freight  roiling  stock  owners, 
railroads,  and  (with  respect  to 
certification  of  material)  manufacturers 
of  retroreflective  material,  are  primarily 
responsible  for  compliance  with  this 
part.  However,  any  person  that  performs 
any  function  or  task  required  by  this 
part  (including  any  employee,  agent,  or 
contractor  of  the  aforementioned),  must 
perform  that  hinction  in  accordance 
with  this  part. 

(b)  Any  person  performing  anv 
function  or  task  required  by  this  part 
shall  be  deemed  to  have  consented  to 
FRA  inspection  of  the  person's  facilities 
and  records  to  the  extent  necessarv'  to 
determine  whether  the  function  or  task 
is  being  performed  in  accordance  with 
the  requirements  of  this  part. 

§224.11     Civil  penalties. 

Any  person  (including  but  not  limited 
to  a  railroad;  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufacturer, 
lessor,  or  lessee  of  railroad  equipment, 
track,  or  facihUes:  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 
independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penaltv  of  at  least  S500. 
but  not  more  than  Si  1.000  per  violation, 
except  that;  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  522,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  to  this 
part  contains  a  schedule  of  civil  penalty 
amounts  used  in  coimection  with  this 
part. 
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§224.13    Preemptive  effect 

Under  49  U.S.C.  20106.  issuance  of 
this  part  preempts  any  State  law.  rule, 
regulation,  or  order  covering  the  same 
subject  matter,  except  an  additional  or 
more  stringent  law,  rule,  regulation,  or 
order  that  is  necessary  to  eliminate  or 
reduce  an  essentially  local  safety 
hazard;  that  is  not  incompatible  with  a 
law.  rule,  regulation,  or  order  of  the 
United  States  Government;  and  that 
does  not  unreasonably  burden  interstate 
commerce. 

§224.15    Special  approval  procedures. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  special  approval  of 
alternative  standards  under  §  224.103(e). 

(b)  Petitions 

(1)  Each  petition  for  special  approval 
of  an  alternative  standard  shall 
contain — 

(i)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  the 
petition; 

(ii)  The  alternative  proposed,  in 
detail.  t(j  be  substituted  for  the 
particular  requirements  of  this  part;  and 

(iii)  Appropriate  data  and  analysis 
establishing  that  the  alternative  will 
provide  at  least  an  (equivalent  level  of 
safetv  and  meet  the  requirements  of 
§224. 103(e). 

(2)  Three  copies  of  each  petition  for 
special  approval  of  an  alternative 
standard  shall  be  submitted  to  the 
Associate  Administrator  for  Safety. 
Federal  Railroad  Administration,  1120 
Vermont  .\ve.,  N\V.,  Mail  Stop  25, 
Washington.  DC  20590. 

(c)  Notice.  FRA  will  publish  a  notice 
in  the  Federal  Register  concerning  each 
petition  under  paragraph  (b)  of  this 
section. 

(d)  Public  comment.  FR.\  will  provide 
a  period  of  not  less  than  30  days  from 
the  date  of  publication  of  the  notice  in 
the  Federal  Register  during  which  any 
person  may  comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Each  comment  shall  be  submitted 
to  the  DOT  Central  Docket  Management 
System,  Nassif  Building,  Room  Pl-401, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  and  shall  contain  the 
assigned  docket  number  which  appears 
in  the  Federal  Register  for  that 
proceeding.  The  form  of  such 
submission  may  be  in  written  or 
electronic  form  consistent  with  the 

"  standards  and  requirements  established 
by  the  Central  Docket  Management 


System  and  posted  on  its  Web  site  at 
http://dms.dot.gov. 

(3)  Upon  written  request  of  an 
interested  party,  or  in  the  event  FRA 
requires  additional  information  to 
appropriately  consider  the  petition,  FRA 
will  conduct  a  hearing  on  the  petition 
in  accordance  with  the  procedures 
provided  in  §211.25  of  this  chapter. 

(e)  Disposition  of  petitions. 

(1)  If  FRA  finds  that  the  petition 
complies  with  the  requirements  of  this 
section  and  that  the  proposed 
alternative  standard  is  acceptable  or 
changes  are  justified,  or  both,  the 
petition  will  be  granted,  normally 
within  90  days  of  its  receipt.  The 
Associate  Administrator  may  determine 
the  applicability  of  other  technical 
requirements  of  this  part  when 
rendering  a  decision  on  the  petition.  If 
the  petition  is  neither  granted  nor 
denied  within  90  days,  the  petition 
remains  pending  for  decision.  FRA  may 
attach  special  conditions  to  the  approval 
of  the  petition.  Following  the  approval 
of  a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause 
stated. 

(2)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section,  or  that  the  proposed 
alternative  standard  is  not  acceptable  or 
that  the  proposed  changes  are  not 
justified,  or  both,  the  petition  will  be 
denied,  normally  within  90  days  of  its 
receipt. 

(3)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  a 
petition,  written  notice  is  sent  to  the 
petitioner  and  other  interested  parties 
and  a  copy  of  the  notice  is  placed  in  the 
electronic  docket  of  the  proceeding. 

Subpart  B — Application.  Inspection, 
and  Maintenance  of  Retroreflective 
Material 

§224.101     General  requirements. 

All  rail  freight  rolling  stock  shall  be 
equipped  with  retroreflective  sheeting 
that  conforms  to  the  requirements  of 
this  part.  Notwithstanding  any  other 
provision  of  this  chapter,  the 
application,  inspection,  and 
maintenance  of  that  sheeting  shall  be 
conducted  in  accordance  with  this 
subpart  or  in  accordance  with  an 
alternative  standard  providing  at  least 
an  equivalent  level  of  safety  after  special 
approval  of  FRA  under  §  224.15. 

§224.103    Characteristics  of  retroreflective 
sheeting. 

(a)  Construction.  Retroreflective 
sheeting  shall  consist  of  a  smooth,  flat, 
transparent  exterior  film  with 
microprismatic  retroreflective  elements 
embedded  in  or  suspended  beneath  the 


film  so  as  to  form  a  non-exposed 
retroreflective  optical  system. 
Retroreflective  sheeting  construction 
that  entraps  air  between  laminations 
shall  be  sealed  around  all  edges  in  the 
final  application  sufficiently  to  prevent 
water  from  penetrating  the  sheeting. 

(b)  Color.  Retroreflective  sheeting 
applied  under  this  part  must  be  yellow 
as  specified  by  the  chromaticity 
coordinates  of  the  American  Societv  for 
Testing  and  Materials'  (ASTM)  Standard 
D  4956-01,  "Standard  Specification  for 
Retroreflective  Sheeting  for  Traffic 
Control." 

(c)  Performance.  Retroreflective     '^ 
sheeting  applied  pursuant  to  this  part 
shall  meet  the  requirements  of  ASTM  D 
4956-01.  except  for  the  photometric 
requirements,  and  shall,  as  initially 
applied,  meet  the  minimum 
photometric  performance  requirements 
specified  in  Table  1  of  this  section. 

Table  1,— Minimum  Photometric 
Performance  (Coefficient  of 
Retroreflection  (Ra)  in  Can- 
dela/Lux/Meter  2)  Requirement 
for  Yellow  Retroreflective 
Sheeting. 


Entrance  angle 

Observation  angle 

0.2'=          i 

1 

0.5° 

-4°  

400 
220 

100 

30°  

45 

(d)  Certification.  The  characters 
"FRA-224",  constituting  the 
manufacturer's  certification  that  the 
retroreflective  sheeting  conforms  to  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section,  shall  appear  at  least 
once  on  the  exposed  surface  of  each 
sheeting  in  the  final  application.  The 
characters  shall  be  a  minimum  of  3  mm 
high,  and  shall  be  permanently 
stamped,  etched,  molded,  or  printed 
within  the  product  and  each 
certification  shall  be  spaced  no  more 
than  four  inches  apart. 

(e)  Alternative  standards.  Upon 
petition  by  a  freight  rolling  stock  owner 
or  railroad  under  §  224.15.  the  Associate 
Administrator  may  qualify  an 
alternative  technology  as  providing 
equivalent  safety.  Any  such  petition 
shall  provide  data  and  analysis 
sufficient  to  establish  that  the 
technology  will  result  in  conspicuity 
and  durability  at  least  equal  to  sheeting 
described  in  paragraphs  (a)  through  (c) 
of  this  section  applied  in  accordance 
with  this  part  and  will  present  a 
recognizable  visual  target  that  is 
suitably  consistent  with  freight  rolling 
stock  equipped  with  retroreflective 
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sheeting  meeting  the  technical 
requirements  of  this  part. 

§224.105    Size  and  location. 

(a)  Railroad  freight  cars  The  amount 
of  retroreflective  sheeting  to  be  applied 
to  each  car  is  dependent  on  the  length 
of  the  car.  For  purposes  of  this  part,  the 
length  of  a  car  is  measured  from  endsill 
to  endsill,  exclusive  of  the  draft  gear. 

(1)  General  rule.  On  railroad  freight 
cars  other  than  tank  cars,  flat  cars,  and 
cars  of  special  construction  (as  defined 
in  paragraph  (a)(4)  of  this  section), 
retroreflective  sheeting  shall  be  applied 
vertically  to  each  car  side,  with  its 
bottom  edge  as  close  as  practicable  to  42 
mches  above  the  top  of  the  rail.  Either 

a  mmimum  of  one  4x36  inch  strip  or  a 
minimum  of  two  4x18  inch  strips,  one 
above  the  other,  shall  be  applied  as 
close  to  each  end  of  the  car  as 
practicable.  Between  the  ends  of  the  car, 
a  minimum  of  one  4x18  inch  strip  shall 
be  applied  at  equal  inter\'als  that  shall 
not  exceed  10  feet. 

(2)  Tank  cars.  On  tank  cars, 
retroreflective  sheeting  shall  be  applied 
vertically  to  each  car  side  and  centered 
on  the  horizontal  centerline  of  the  tank, 
or  as  near  as  practicable.  If  it  is  not 
practicable  to  safely  apply  the  sheeting 
centered  on  the  horizontal  centerline  of 
the  tank,  the  sheeting  may  be  applied 
vertically  with  its  top  edge  no  lower 
than  70  inches  above  the  top  of  the  rail, 
as  practicable.  A  minimum  of  either  one 
4x36  inch  strip  or  two  4x18  inch  strips. 
one  above  the  other,  shall  be  applied  as 
close  to  each  end  of  the  car  as 
practicable.  Between  the  ends  of  the  car 
a  minimum  of  one  4x18  inch  strip  shall 
be  applied  at  equal  intervals  that  shall 
not  exceed  10  feet, 

(3)  Flat  cars.  On  flat  cars,  a  minimum 
of  two  4x18  inch  strips,  one  next  to  the 
other,  shall  be  applied  verticallv  to  each 
car  side  as  close  to  each  end  of  the  car 
as  practicable.  The  bottom  edges  of 
these  4x18  inch  strips  shall  be  no  lower 
than  30  inches  above  the  top  of  the  rail, 
as  practicable.  A  minimum  of  one  4x18 
inch  strip  shall  be  applied  vertically  as 
can  be  best  fit  at  equidistant  intervals 
between  each  end.  with  the  bottom  edge 
of  each  strip  no  lower  than  42  inches 
from  the  top  of  the  rail,  as  practicable. 
Between  the  ends  of  the  car.  a  minimum 
of  one  4x18  inch  strip  shall  be  applied 
at  equal  intervals  that  shall  not  exceed 
10  feet.  When  vertical  application  of  a 
4x18  inch  strip  is  not  feasible,  the 
sheeting  may  be  applied  vertically  in 
three  4x6  inch  strips  placed  directly 
next  to  each  other  or  as  close  as 
practicable,  or  placed  horizontallv  along 
the  sill  of  the  car. 

(4)  Cars  of  special  construction  This 
paragraph  applies  to  any  car  the  design 
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of  which  is  not  compatible  with  the 
patterns  of  application  otherwise 
provided  in  this  section.  Retroreflective 
sheeting  shall  conform  as  close  as 
practicable  to  the  requirements  of 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  and  shall  have  the  following 
amount  of  sheeting  equally  distributed 
between  both  sides  of  the  car: 

(i)  For  cars  less  than  50  feet  long,  a 
minimum  of  seven  square  feet  of 
sheeting; 

(ii)  For  cars  that  are  50  to  60  feet  long, 
a  minimum  of  eight  square  feet  of 
sheeting;  and 

(iii)  For  cars  greater  than  60  feet  long, 
one  additional  square  foot  of  sheeting 
for  ever>-  additional  10  feet  of  length. 

[b)  Locomotives: 

(1)  For  locomotives  that  are  less  than 
50  feet  long,  a  minimum  of  seven  square 
feet  of  sheeting  must  be  equally 
distributed  between  both  sides  of  the 
locomotive  in  a  pattern  recognizable  to 
motorists. 

(2)  For  locomotives  50  feet  long  or 
greater,  an  additional  square  foot  of 
sheeting  must  be  equally  distributed 
between  both  sides  of  the  locomotive  for 
every  additional  10  feet  of  length.  The 
sheeting  must  be  distributed  in  a  pattern 
recognizable  to  motorists. 

(3)  For  any  locomotive,  application  of 
material  horizontally  along  the  sill  or 
side  walkway  of  the  locomotive  shall  be 
considered  a  pattern  recognizable  to 
motorists. 

§224.107    Application  of  retroreflective 
sheeting. 

(a)  Railroad  freight  cars.  All  raihoad 
freight  cars  subject  to  this  part  must  be 
equipped  with  retroreflective  sheeting 
conforming  to  this  part  by  10  vears  after 
the  effective  date  of  the  final  rule.  If  a 
car  already  has  reflective  material 
applied  that  does  not  meet  the  standards 
of  this  part,  it  is  not  necessary  to  remove 
the  material  unless  its  placement 
interferes  with  the  placement  of  the 
sheeting  required  by  this  part. 

(1)  New  cars  Retroreflective  sheeting 
conforming  to  this  part  must  be  applied 
to  all  new  cars  at  the  time  of 
construction. 

(2)  Existing  cars  without 
retroreflective  sheeting. 

(i)  If  as  of  the  date  of  publication  of 
the  final  rule  a  car  subject  to  this  part 
is  not  equipped  on  each  side  with  at 
least  one  square  foot  of  retroreflective 
sheeting  as  specified  in  paragraph  (a)(3) 
of  this  section,  retroreflective  sheeting 
conforming  to  this  part  must  be  applied 
to  the  car  at  the  earliest  of  the  following 
occasions  occurring  after  the  effective 
date  of  the  rule  or  in  accordance  with 
paragraph  (a)(2)(ii)  of  this  section: 

(A)  When  the  car  is  repainted  or 
rebuilt;  or 


(B)  When  the  car  first  undergoes  a 
single  car  air  brake  test  as  prescribed  by 
49  CFR  232.305.  Application  mav  be 
deferred  until  the  second  such  test  if  it 
is  more  practicable  to  do  so  and  the  test 
will  be  made  before  10  years  after  the 
effective  date  of  the  final  rule. 

(ii)  A  ft-eight  rolling  stock  owner  may 
elect  not  to  follow  the  schedule  in 
paragraph  (a)(2)(i)  of  this  section  if.  not 
later  than  60  days  after  the  effective  date 
of  the  final  rule,  the  freight  rolling  stock 
owner  submits  to  FRA  a  Fleet 
Reflectorization  Implementation  Plan 
designating  the  car  numbers 
constituting  the  fleet  subject  to  this  part 
and  affirming  that  the  cars  will  be 
equipped  with  retroreflective  sheeting 
as  required  by  this  part  such  that  not 
less  than  20  percent  of  the  total  fleet 
subject  to  this  part  shall  be  equipped 
within  24  months  following  the 
effective  date  of  the  final  rule  and  not 
less  than  an  additional  10  percent  of  the 
total  fleet  shall  be  completed  each  12- 
month  period  thereafter  for  the  duration 
of  the  10-year  period.  See  Appendix  B 
of  this  part.  Thereafter, 

(A)  The  designated  fleet  shall  be 
equipped  with  retroreflective  sheeting 
according  to  the  requirements  of  this 
paragraph  (a)(2)(ii);  and 

(B)  If,  following  the  conclusion  of  the 
initial  24-month  period  or  any  12-month 
period  thereafter,  the  percentage 
requirements  of  this  section  have  not 
been  met — 

[1]  The  freight  rolling  stock  owner 
shall  be  considered  in  violation  of  this 
part; 

[2]  The  freight  rolling  stock  owner 
shall,  within  60  days  of  the  close  of  the 
period,  report  the  failure  to  the 
Associate  Administrator; 

[3]  The  requirements  of  paragraph 
(a)(2)(i)  of  this  section  shall  apply  to  all 
raihoad  freight  cars  subject  to  this  part 
in  the  fleet: 

[4]  The  percentage  requirements  of 
this  paragraph  (a)(2)(ii)  shall  continue  to 
apply;  and 

(5)  The  fleet  owmer  shall  take  such 
additional  action  as  may  be  necessary  to 
achieve  future  compliance. 

(C)  Cars  to  be  retired  shall  be  included 
in  the  fleet  total  until  thev  are  retired. 

(3)  Existing  cars  with  retroreflective 
sheeting.  If  as  of  the  date  of  publication 
of  the  final  rule  a  car  is  equipped  on 
each  side  with  at  least  one  square  foot 
of  retroreflective  sheeting,  uniformly 
distributed  over  the  lengSi  of  each  side, 
that  car  shall  be  considered  in 
compliance  with  this  part  for  a  period 
of  10  years  from  the  effective  date  of  the 
final  rule,  provided  the  sheeting  is  not 
engineering  grade,  super  engineering 
grade  (enclosed  lens),  or  glass  bead 
encapsulated  type  sheeting,  and 
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provided  the  freight  rolling  stock  owner 
files  a  Fleet  Reflectorization 
hnpl«mentatinn  Plan  with  FRA  no  later 
than  60  davs  after  the  effective  date  of 
the  final  rule  identifying  the  cars 
already  .so  equipped.  See  Appendix  B  of 
this  part. 

(b)  Locomotives.  All  locomotives 
subject  to  this  part  must  be  equipped 
with  conforming  retroreflective  sheeting 
by  five  years  after  the  effective  date  of 
the  final  rule.  If  a  locomotive  already 
has  reflective  material  applied  that  does 
not  meet  the  standards  of  this  part,  it  is 
not  necessar\'  to  remove  the  material 
unless  its  placement  interferes  with  the 
placement  of  the  sheeting  required  by 
this  part. 

(1)  New  locomotives.  Retroreflective 
sheeting  conforming  to  this  part  must  be 
applied  to  all  new  locomotives  at  the 
time  of  construction. 

(2)  Existing  locomotives  without 
retroreflective  sheeting.  If  as  of  the  date 
of  publication  of  the  final  rule  a 
locomotive  subject  to  this  part  is  not 
equipped  on  each  side  with  at  least  one 
square  foot  of  retroreflective  sheeting  as 
specified  in  paragraph  (b)(3)  of  this 
section,  retroreflective  sheeting 
conforming  to  this  part  must  be  applied 
to  the  locomotive  not  later  than  the  first 
biennial  inspection  performed  pursuant 
to  49  CFR  229.29  occurring  after  the 
effective  date  of  the  final  rule. 

(3)  Existing  locomotives  with 
retroreflective  sheeting.  If  as  of  the  date 
of  publication  of  the  final  rule  a 
locomotive  is  equipped  on  each  side 
with  at  least  one  square  foot  of 
retroreflective  sheeting,  uniformly 
distributed  over  the  length  of  the 
locomotive  side,  that  locomotive  shall 
be  considered  in  compliance  with  this 
part  for  a  period  of  5  years  from  the 
effective  date  of  the  final  rule,  provided 
the  existing  material  is  not  engineering 
grade,  super  engineering  grade 
(enclosed  lens),  or  glass  bead 
encapsulated  type  sheeting,  and 
provided  the  freight  rolling  stock  owner 
files  a  Fleet  Reflectorization 
Implementation  Plan  with  FRA  no  later 
than  fin  davs  after  the  effective  date  of 
the  final  rule  identifying  the  cars 
alreadv  so  equipped.  See  Appendix  B  of 
this  part. 

(4)  Each  railroad  that  has  fewer  than 
400.000  annual  emplovee  work  hours, 
and  does  not  share  locomotive  power 
with  a  railroad  with  400,000  or  more 
annual  employee  work  hours,  may  bring 
its  locomotive  fleet  into  compliance 
according  to  the  following  schedule: 
fifty  percent  of  the  railroad's 
locomotives  must  be  retrofitted 
pursuant  to  §  224.105(b)  within  five 
years  of  the  effective  date  of  this  part 
and  one  hundred  percent  must  be 


retrofitted  pursuant  to  §  224.105(b) 
within  10  years  of  the  effective  date  of 
this  part.  If  a  railroad  with  fewer  than 
400,000  annual  employee  work  hours 
shares  locomotive  power  with  a  railroad 
with  400,000  or  more  annual  employee 
work  hours,  the  smaller  railroad  must 
comply  with  the  requirements  of 
paragraphs  (b)(2)  and  (3)  of  this  section, 

§224.109     Inspection  and  replacement. 

(a)  Railroad  freight  cars. 
Retroreflective  sheeting  on  railroad 
freight  cars  subject  to  this  part  must  be 
visually  inspected  for  presence  and 
condition  whenever  a  car  undergoes  a 
single  car  air  brake  test  required  under 
49  CFR  232.305.  If  at  the  time  of 
inspection  more  than  20  percent  of  the 
amount  of  sheeting  required  under 
§224.105  or  either  side  of  a  car  is 
damaged,  obscured,  or  missing,  that 
damaged,  obscured,  or  missing  sheeting 
must  be  replaced.  If  conditions  at  the 
time  of  inspection  are  such  that 
replacement  material  can  not  be 
applied,  such  application  may  be 
completed  not  later  than  the  earliest  of 
the  following  events:  when  the  car  next 
receives  a  required  single  car  air  brake 
test  or  when  the  car  is  taken  out  of 
service  for  repairs  or  other  maintenance. 

(b)  Locomotives.  Retroreflective 
sheeting  must  be  visually  inspected  for 
presence  and  condition  when  the 
locomotive  receives  the  annual 
inspection  required  under  49  CFR 
229.27.  If  more  than  20  percent  of  the 
amount  of  $heeting  required  under 

§  224.105  on  either  side  of  a  locomotive 
is  damaged,  obscured,  or  missing,  that 
damaged,  obscured,  or  missing  sheeting 
must  be  replaced.  If  conditions  at  the 
time  of  inspection  are  such  that 
replacement  material  can  not  be  applied 
or  if  suffic^nt  replacement  material  is 
not  availahje,  such  application  can  be 
completed  at  the  next  forward  location 
where  conditions  pejmit,  provided  a 
record  of  tlje  restriction  is  maintained  in 
the  locomotive  cab  or  in  a  secure  and 
accessible  electronic  database  to  which 
FRA  is  provided  access  on  request. 

§224.111     Renewal, 

Regardless  of  condition, 
retroreflective  sheeting  required  under 
this  part  must  be  replaced  with  new 
sheeting  no  later  than  10  years  after  the 
date  of  initial  installation. 

Appendix  .\  fo  Part  224— Schedule  of  Civil 

Penalties  (Reserved] 

Appendix  B  to  Part  224 — Form  Fleet 
Reflectorization  Implementation  Plan 

This  appendix  contains  the  standard  form 
Fleet  Reflectorization  Implementation  Plan 
referenced  in  §§  224.107(a)(2)  and  (a)(3). 
Freight  rolling  stock  owners  electing  not  to 


follow  the  reflectorization  schedule  of 
§224.107(a)(2)(i)  and  freight  rolling  stock 
owners  seeking  compliance  with  this  part 
under  §  224. 107[a)(,3)  must  file  this  form  no 
later  than  60  days  after  the  effective  date  of 
tlie  final  rule. 

Fleet  Reflectorization  Implementation  Plan 
Railroad  or  Car  Owner  Name 
Prepared  and  Submitted  By: 
Name: 
Title: 
Address: 
Phone: 
Fax: 
E-mail: 
Instructions  for  completing  form: 
Report  in  this  plan  only  the  freight  cars  in 
your  fleet  subject  to  49  CFR  part  224  that  will 
be  reflectorized  on  a  schedule  other  than  that 
specified  in  49  CFR  224.107;a)(2(i).  and  those 
cars  that  are  already  equipped  with 
retroreflective  material  meeting  the 
requirements  of  49  CFR  224.107(a)(3). 

I.  Column  (a):  Insert  the  car  number(s) 
identif\ing  each  freight  car  in  fleet  subject  to 
49  CFR  part  224.  A  rangels)  of  car  numbers 
may  be  inserted.  Note:  exclusions  from 
range(s)  may  be  listed  in  column  (b). 

II.  Column  lb):  List  the  car  number  of  each 
car  subject  to  49  CFR  part  224  not  included 
in  range  (a).  (Such  as  cars  sold,  retired,  or 
permanently  removed  from  fleet  as  of  the 
date  of  filing,) 

III.  Column  (c):  hidicate  the  status  of  each 
car  identified  in  column  (a)  as  follows: 

1.  Enter  REFL  20XX  (year)  if  the  car(s)  is 
scheduled  to  be  reflectorized  by  owner  or 
other  authorized  partv  at  a  time  other  than 
that  specified  in  49  CFR  224.107(a)(2)(i). 
REFL  indicates  that  reflective  material 
meeting  the  requirements  ot  49  CFR  part  224 
will  be  installed  on  the  ;:ar  specified  in 
column  (a)  at  a  time  other  than  when  that  car 
is  being  repainted,  rebuilt,  or  undergoing  the 
first  single  car  air  brake  test  pursuant  to  49 
CFR  232.305  after  the  effective  date  of  the 
final  rule.  20XX  indicates  the  year  that 
reflective  material  will  be  applied  to  that  car. 
Example:  REFL  2005  indicates  that  the  car 
owner  will  reflectorize  the  car  specified  in 
column  (a)  by  the  end  of  the  2005  calendar 
vear. 

2.  Enter  RET  XXXX  (year)  if  the  car  / 
indentified  in  column(a]  is  scheduled  to  be 
retired  from  service  during  the  initial  10-year 
implementation  period.  RET  indicates  that 
the  car  will  be  retired,  and  20XX  indicates 
the  year  that  the  car  is  scheduled  to  be 
retired.  Example:  RET  2006  indicates  that  the 
car  owner  will  retire  the  car  specified  in 
column  (a)  bv  the  end  of  the  2006  calendar 
year. 

3.  Enter  COM  if  the  car  indentified  in 
column  la)  is.  as  of  the  date  of  publication 
of  the  final  rule,  already  equipped  with 
retroreflective  material  meeting  the 
requirements  of  49  CFR  224.107(a)(3). 

4.  Enter  REPT  XXXX  (year)  if  the  car 
identified  in  column  la)  is  to  be  repainted  or 
rebuilt  during  the  initial  10-year 
implementation  period  of  49  CFR  part  224. 
and  not  to  be  reflectorized  during  the  first 
single  car  air-brake  test  (49  CFR  232.305) 
after  the  effective  date  of  the  final  rule.  20XX 


Federal  Register    Vol    68    No 


■-15    Thu!"bda>.  .\u\  ember  fi.   2M} '.    i'rnpfj^e;;   R;;!ps 


62969 


indicates  the  year  that  the  car  will  be  rebuilt 
or  repainted.  Example:  REPT  2008  indicates 
that  the  car  owner  will  repaint  the  car 
specified  in  column  (a)  by  the  end  of  the 
2006  calendar  year. 


rv.  If  for  any  car  listed  in  column  (a).  COM 
is  entered  in  column  (c).  please  describe  the 
technical  specifications  of  the  retroreflective 
material  with  which  the  cars  are  presently 
equipped  (e.g.,  color  of  material,  type  of  ' 


(a;  Car  no.  ana  ideniification  no.  (or  rangei 


(b)  Subtractions  from  range 


By  filing  this  FLEET  REFLECTORIZATION 
IMPLEMENTATION  PLAN  and  any 
accompanying  documents  or  electronic  files 
with  FRA,  the  Railroad  or  Car  Owner  agrees 
to  equip  the  cars  identified  in  column  (a) 
with  retroreflective  material  conforming  to  49 
CFR  part  224  in  accordance  with  this  plan. 
By  filing  this  plan,  the  Railroad  or  Car  Owner 
also  agrees  to  update,  at  least  annually,  the 
American  Association  of  Railroad's  UMLER 
file  to  reflect  the  current  reflectorization 


status  of  each  fi-eight  car  in  its  fleet  subject 
to  Part  224.  If  the  Railroad  or  Car  Owner  is 
not  able,  or  chooses  not  to  update  UMLER  at 
least  annually,  the  Railroad  or  Car  Owner 
shall  annually  file  an  updated  FLEET 
REFLECTORIZATION  IMPLEMENTATION 
PLAN  with  FRA. 

(signature  of  Corporate  Officer/Car  OwTjer^ 

Name: 

Title: 


material,  amount  and  placement  pattern  of 
material  on  each  side  of  car). 


(REFL  XXXX 


(c)  Status 

RET  XXXX, 

XXXX) 


COM.  REPT 


Date 

Issued  in  Washington,  DC  on  October  29, 
2003. 

Ali.iri  KiiMct, 

> L-atrai  liailroad  Administrator. 

[FR  Doc.  03-27649  Filed  11-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  242 

[Release  No.  34-48709;  File  No.  S7-23-03] 

RIN  3235-AJOO 

Short  Sales 

AGENCY:  Securities  and  E.xchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
C^nmmission  (Commission)  is  publishing 
for  public  comment  new  Regulation 
SHO.  under  the  Securities  Exchange  Act 
of  1934  (Exchange  Act),  which  would 
replace  Rules  3b-3,  lOa-1,  and  lOa-2. 
The  Commission  is  also  proposing 
amendments  to  Rule  105  of  Regulation 
M  Proposed  Regulation  SHO  would, 
among  other  things,  require  short  sellers 
in  all  equity  securities  to  locate 
securities  to  borrow  before  selling,  and 
would  also  impose  strict  delivery 
requirements  on  securities  where  many 
sellers  have  failed  to  deliver  the 
securities.  In  part,  this  action  is 
designed  to  address  the  problem  of 

naked"  short  selling.  Proposed 
Regulation  SHO  would  also  institute  a 
new  uniform  bid  test  allowing  short 
sales  to  be  effected  at  a  price  one  cent 
above  the  consolidated  best  bid.  This 
test  would  apply  to  all  exchange-listed 
securities  and  Nasdaq  National  Market 
System  Securities  (NMS  Securities), 
wherever  traded. 

We  are  also  seeking  comment  on  a 
temporary  rule  that  would  suspend  the 
operation  of  the  proposed  bid  test  for 
specified  liquid  securities  during  a  two- 
year  pilot  period.  The  temporary 
suspension  would  allow  the 
Commission  to  study  the  effects  of 
relatively  unrestricted  short  selling  on 
market  volatility,  price  efficiency,  and 
liquiditv, 

DATES:  Comments  must  be  received  on 

or  before  lanuary  5,  2004. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  bv  hard  copy 
or  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretar\  ,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-cominents@isec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-23-03.  Comments  submitted  bv  E- 
mail  should  include  this  file  number  in 
the  subject  line  Comment  letters 
received  will  be  available  for  public 


inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www. sec.gov).' 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

of  the  following  attorneys  in  the  Office 
of  Trading  Practices,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-1001,  at  (202) 
942-0772:  James  Brigagliano,  Assistant 
Director,  or  Gregory  Dumark,  Kevin 
Campion,  Lillian  Hagen.  Elizabeth 
Sandoe  and  Maria  Chidsey,  Special 
Counsels 

s 

SUPPLEMENTARY  INFORMATION:  The 

(Commission  is  publishing  for  comment 
proposed  Regulation  SHO  and  a 
proposed  temporary  rule.  Rule  202  2, 
and  proposed  amendments  to 
Regulation  M,  Rule  105  ^  under  the 
Exchange  Act. 
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Regulation  SHO.  Amendments  and 
Temporary  Rule 

I,  Introduction 

Congress,  in  1934.  directed  the 
Commission  to  "purge  the  market"  of 
short  selling  abuses,  and  in  response, 
the  Commission  adopted  restrictions 
that  have  remained  essentially 
unchanged  for  over  60  years.  Originally 
adopted  in  1938,  the  Commission's 
short  sale  rule.  Rule  lOa-1.  is  designed 
to  restrict  short  sellers  from  effecting 
short  sales  in  an  exchange-traded 
security  when  the  price  of  that  security 
is  declining.'' 

Since  its  adoption,  the  Commission 
has  engaged  in  studies,  investigations, 
and  reviews  of  the  efficacv  of  the  Rule,^ 


'  Personal  identifying  information,  such  as  names 
or  e-mail  addresses,  will  not  be  edited  from 
electronic  submission.  Submit  only  information 
that  you  wish  to  make  publicly  available. 

2 17  CFR  242.202. 

3  17  CFR  242.105. 


■'17CFR240  lOa-1, 

■■  See  2  Securities  and  Exchange  Commission. 
Report  of  Special  Study  of  Securities  Markets,  H.R. 
Doc.  No  95.  B8th  Cong..  1st  Sess-  247  (1963)  (study 
to  determine  the  relationships  between  changes  in 
short  positions  and  subsequent  price  trends);  see 
also  Short-Selling  Activity  in  the  Stock  Market: 
Market  Effects  and  the  Need  for  Regulation  (Part 
I)(House  Report).  H.R. .Rep.  No.  m2-414  (1991). 
reprinted  in  CCH  Federal  Securities  Law  Reports 
Number  1483  Part  II  (1992), 
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Most  recently,  in  1999.  the  Commission 
issued  a  release  requesting  public 
comment  on  the  regulation  of  short  sales 
of  securities  (Concept  Release), «  The 
Concept  Release  examined  ways  to 
modernize  our  approach  to  short  sale 
regulation.  We  received  2778  comment 
letters  in  response  to  the  Release." 

Since  the  Concept  Release  was 
published,  we  have  reviewed  the 
comment  letters  and  ree.xamined  the 
structure  and  operation  of  Rule  lOa-1. 
and  related  Rules  lOa-2  "  and  Sb-a."  We 
also  considered  the  status  of  short  sale 
regulation  in  the  context  of  requests  for 
relief  from  Rule  lOa-1  submitted  to  the 
Commission  for  a  wide  range  of  short 
selling  activities.  Finally,  we  considered 
recent  market  changes,  including 
increased  instances  of  "naked"  short 
selling,  i.e..  selling  short  without 
borrowing  the  necessary  securities  to 
make  delivery:  decimalization;  the 
advent  of  security  futures  trading;  and 
an  increasing  amount  of  .Nasdaq 
securities  being  traded  away  from  the 
Nasdaq  market,  and  thus  not  subject  to 
any  short  sale  price  test.  As  a  result  of 
this  assessment,  we  are  seeking 
comment  on  proposed  Regulation  SHO. 
which  would  replace  Rules  3b-3.  10a- 
1,  and  lOa-2.  and  that  would 
temporarily  suspend  the  short  sale  price 
test  for  specified  liquid  stocks.  We  also 
propose  to  amend  Rule  105  of 
Regulation  M  to  eliminate  the  shelf 
offering  exception.  The  comments  we 
receive  will  assist  us  in  determining 
whether  to  adopt  the  proposed  changes 
to  these  rules  and  the  nature  and  scope 
of  such  changes. 

A.  Background  and  Current  Short  Sale 

Regulation 

A  short  sale  is  the  sale  of  a  security 

that  the  seller  does  not  own  or  any  sale 
that  is  consummated  by  the  delivery  of 
a  security  borrowed  by,  or  for  the 
account  of.  the  seller. i"  In  order  to 
deliver  the  security  to  the  purchaser,  the 


'Securities  Exchange  Act  Release  No.  42037 
(October  20,  1999),  64  FR  57996  (October  28.1999). 

"  The  comnient  letters  and  a  comprehensive 
summary  of  the  comments  are  available  for 
inspection  in  the  Commission's  Public  Reference 
Room  in  File  No.  S7-24-99 

«  17  CFR  240.1  Oa-2. 

«17CFR240.3b-3. 

'o  See  Rule  3b-3  under  the  Exchange  Act,  1 7  CFR 
240.3b-3. 


short  seller  will  borrow  the  security, 
typically  from  a  broker-dealer  or  aii 
institutional  investor,  The  short  seller 
later  closes  out  the  position  by 
purchasing  equivalent  securities  on  the 
open  market,  or  by  using  an  equivalent 
security  it  already  owned,  and  returning 
the  security  to  the  lender.  In  general, 
short  selling  is  used  to  profit  from  an 
expected  downward  price  movement,  to 
provide  liquidity  in  response  to 
unanticipated  demand,  or  to  hedge  the 
risk  of  a  long  position  in  the  same 
security  or  in  a  related  security. 

The  following  example  illus'trates  a 
typical  short  sale  transaction: 

XYZ  stock  is  currently  selling  at  S50  per 
share.  An  investor  anticipates  that  the  price 
of  XYZ  stock  will  decline  and  wants  to  sell 
short  100  shares.  The  investor's  broker 
borrows  100  shares  for  the  investor  and 
executes  the  short  sale.  The  $5,000  proceeds 
from  the  sale  (plus,  usually,  an  additional 
2%)  are  posted  as  collateral  with  the  lender 
and  the  investor  must  also  post  margin  equal 
to  50%  of  the  purchase  price  with  his 
broker. ' '  At  some  point  in  the  future  the 
investor  must  purchase  100  shares  to  return 
to  the  lender.  If  the  investor  can  purchase  the 
XYZ  shares  at  a  price  below  S50.  the  investor 
can  cover  the  short  position  at  a  profit.  If  the 
price  of  XYZ  shares  rises  above  S50,  the 
investor  may  have  to  cover  the  short  position 
at  a  loss.'- 

Section  10(al  of  the  Exchange  Act 
gives  the  Commission  plenary  authority 
to  regulate  short  sales  of  securities 
registered  on  a  national  securities 

■ '  See,  e.g..  12  CFR  220.12(c)(1)  of  Regulation  T 
of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  which  requires  margin  for  a  short  sale  of 
a  nonexempted  equity  security  of  150  percent  of  the 
current  market  value  of  the  security.  An  investor 
may  be  required  to  deposit  additional  'maintenance 
margin"  for  transactions  in  short  sales  under  margin 
requirements  imposed  bv  self  regulatory 
organizations  (SROs).  See.  e.g.,  NASD  Rule  2520(c) 
and  m'SE  Rule  431(c).  Further,  broker-dealers  may 
institute  higher  short  sale  margin  requirements  than 
those  imposed  by  self-regulatorv  organization  rules. 
See.  e.g..  NASD  Rule  2520(d)  and  NYSE  Rule 
431(d). 

'-This  simple  example  does  not  include 
transaction  and  carrying  costs.  For  a  more  complete 
discussion  of  equity  lending  and  costs  of  borrowing 
equity  see  Securities  Lending  Transactions:  Market 
Developments  and  Implications.  Technical 
Committee  of  the  International  Organization  of 
Securities  Commissions  (IOSCO)  Committee  on 
Pav-ment  and  Settlement  Systems  (CPSS)  (July. 
1999).  This  paper  can  be  accessed  at  www.iosco.org/ 
pubdocs/pdf/IOSCOPD96.pdf.  See  also  Geczy. 
Musto,  and  Reed,  2002,  Stocks  Are  Special  Too:  An 
Analysis  of  the  Equity  Lending  Market,  Journal  of 
Financial  Economics,  66,  241-269. 


exchange  flisted  securities),  as  necessary 
to  protect  investors.  After  conducting  an 
inquir\'  into  the  effects  of  concentrated 
short  selling  during  the  market  break  of 
1937.  the  Commission  adopted  Rule 
lOa-1  in  1938  in  order  to  restrict  short 
selling  in  a  declining  market. '^  The  core 
provisions  of  the  Rule  are  largely  the 
same  today  as  when  they  were  adopted. 
Paragraph  (a)  of  Rule  lOa-1  generally 
covers  short  sales  in  listed  securities  if 
trades  of  the  security  are  reported 
pursuant  to  an  "effective  transaction 
reporting  plan"  and  information  as  to 
such  trades  is  made  available  in 
accordance  with  such  plan  on  a  real- 
time basis  to  vendors  of  market 
transaction  information. '•»  Paragraph  (b) 
applies  to  short  sales  on  national 
exchanges  in  securities  that  are  not 
covered  by  paragraph  (a). 

Rule  lOa-1  (a)(1)  provides  that,  subject 
to  certain  exceptions,  a  listed  security 
may  be  sold  short  (A)  at  a  price  above 
the  price  at  which  the  immediately 
preceding  sale  was  effected  (plus  tick), 
or  (B)  at  the  last  sale  price  if  it  is  higher 
than  the  last  different  price  (zero-plus 
tick).!'^  Short  sales  are  not  permitted  on 
minus  ticks  or  zero-minus  ticks,  subject 
to  narrow  exceptions.  The  operation  of 
these  provisions,  commonly  described 
as  the  'tick  test,"  determines  the 
minimum  shortable  price  (MSP)  if>  at 
which  a  security  can  be  sold  short.  The 
following  transactions  illustrate  the 
operation  of  the  tick  test: '  ^ 


'  ^  Securities  Exchange  Act  Release  No.  1548 
(January  24.  1938),  3  FR  213  (January  26.  1938). 

'"Rule  lOa-1  uses  the  term  "effective  transaction 
reporting  plan"  as  defined  in  Rule  1 1  Aa3-1  (17  CFR 
240.11Aa3-l)  under  the  Exchange  Act.  See  17  CFR 
240.10a-l(a)(l)(i). 

'''The  last  sale  price  is  the  price  r&ported 
pursuant  to  an  effective  transaction  reporting  plan, 
i.e..  the  Consolidated  Tape  Association,  also 
generally  referred  to  as  the  "Tape." 

'"The  MSP  is  the  lowest  price  that  a  stock  can 
be  sold  short  under  current  short  sale  regulation.  If 
a  stock  is  trading  on  a  minus  or  zero-minus  tick. 
a  short  sell  order  must  be  executed  at  a  price  higher 
than  the  last  trade. 

' "  The  first  execution  at  47.04  is  a  plus  tick  since 
it  is  higher  than  the  previous  last  trade  grice  of 
47.00.  The  next  transaction  at  47.04  is  a  zero-plus 
tick  since  there  is  no  change  in  trade  price  but  the 
last  change  was  a  plus  tick.  Short  sales  could  be 
executed  at  47.04  or  above.  The  final  two 
transactions  at  47.00  are  minus  and  zero-minus 
transactions,  respectively.  Short  sales  would  have 
to  be  effected  at  the  next  higher  increment  above 
47.00  in  order  to  comply  with  Rule  lOa-1. 
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Plus  tick 

compared  to 
last  sale  at  47 


Zero-plus  tick 
compared  to  last 

sale  at  47  04 


Last  Sale 
Sequence 


In  adopting  the  tick  test,  the 
Commission  sought  to  achieve  three 
objectives: 

(i)  allowing  relatively  unrestricted 
short  selling  in  an  advancing  market; 

(ii)  preventing  short  selling  at 
successively  lower  prices,  thus 
eliminating  short  selling  as  a  tool  for 
driving  the  market  down;  and 


i 


Minus  tick 
compared  to  last 
sale  at  47.04 


Zero-minus  tick 
compared  to  last  sale 
at  47  (a  minus  tick) 


47.00 


47.04  c=c>  47.04     c= 

(iii)  preventing  short  sellers  from 
accelerating  a  declining  market  by 
exhausting  all  remaining  bids  at  one 
price  level,  causing  successively  lower 
prices  to  be  established  by  long 
sellers.'" 

In  1994.  the  Commission  granted 
temporary  approval  to  the  NASD  to 
apply  its  ovvm  short  sale  rule  to  Nasdaq 


:0  47.00 


NMS  securities. 19  NASD  Rule  3350 
prohibits  short  sales  by  NASD  members 
in  Nasdaq  NMS  Securities  '"  at  or  below 
the  current  best  (inside)  bid  w-hen  that 
bid  is  lower  than  the  previous  best 
(inside)  bid  (commonly  referred  to  as 
the  bid  test). 

The  operation  of  the  bid  test  in  NASD 
Rule  3350  is  illustrated  as  follows: 


47.04  1 47.04  

plus  bid  (compared  to       zero-plus  bid  (corn- 
last  bid  at  47).                    pared  to  last  bid  at 
47.04). 
any  price  any  price  


Bid  Sequence  47 

Current  Bid  Compared  to  the  

previous  bid 

MSP  


47 


47 


minus  bid  (compared  to 
last  bid  at  47.04). 


zero-minus  bid  (com- 
pared to  last  bid  at 
47) 
47.01  47.01 


B.  Market  Effects  of  Short  Selling 

Short  selling  provides  the  market  with 
at  least  two  important  benefits:  market 
liquidity  and  pricing  efficiencv.-' 
Market  liquidity  is  generallv  provided 
through  short  selling  by  market 
professionals,  such  as  market  makers 
(mcluding  specidiists)  and  block 
positioners,  who  offset  temporary 
imbalances  in  the  buymg  and  selling 
interest  for  securities.  Short  sales 
effected  in  the  market  add  to  the  .selling 
interest  of  stock  available  to  purchasers 
and  reduce  the  risk  that  the  price  paid 
by  investors  is  artificially  high  because 
of  a  temporary  c:ontraction  of  selling 
interest.  Short  sellers  covering  their 
sales  also  may  add  to  the  buying  interest 
of  stock  available  to  sellers. 

Short  selling  also  can  contribute  to 
the  pricing  efficiency  of  the  equities 
markets.  Efficient  markets  require  that 
prices  fully  reflect  all  buy  and  sell 
interest.  When  a  short  seller  speculates 
or  hedges  against  a  downward 


=!iit 


movemeilt  In  a  security,  his  transaction 
is  a  mirror  image  of  the  person  who 
purchases  the  security  based  upon 
speculation  that  the  security's  price  will 
rise  or  to  hedge  against  such  an 
increase.  Both  the  purchaser  and  the 
short  seller  hope  to  profit,  or  hedge 
against  loss,  by  buying  the  security  at 
one  price  and  selling  at  a  higher  price. 
The  strategies  primarily  differ  in  the 
sequence  of  transactions.  Market 
participants  who  believe  a  stock  is 
overvalued  may  engage  in  short  sales  in 
an  attempt  to  profit  from  a  perceived 
divergence  of  prices  from  true  economic 
values.  Such  short  sellers  add  to  stock 
pricing  efficiency  because  their 
transactions  inform  the  market  of  their 
evaluation  of  future  stock  price 
performance.  This  evaluation  is 
reflected  in  the  resulting  market  price  of 
the  security. -2 

Although  short  selling  serves  useful 
market  purposes,  it  also  may  be  used  to 
illegally  manipulate  stock  prices. ^^  One 


example  is  the  "bear  raid"  where  an 
equity  security  is  sold  short  in  an  effort 
to  drive  down  the  price  of  the  security 
by  creating  an  imbalance  of  sell-side 
interest. '■*  Further,  unrestricted  short 
selling  can  exacerbate  a  declining 
market  in  a  security  by  increasing 
pressure  from  the  sell-side,  eliminating 
bids,  and  causing  a  further  reduction  in 
the  price  of  a  security  bv  creating  an 
appearance  that  the  security  price  is 
falling  for  fundamental  reasons. 

Short  selling  was  one  of  the  central 
issues  studied  by  Congress  before 
enacting  the  Exchange  Act,  but  Congress 
did  not  directly  prohibit  short  selling. ^s 
Instead.  Congress  gave  the  Commission 
broad  authority  to  regulate  short  sales  in 
order  to  stop  short  selling  abuses. ^^ 

C.  Market  Developments 

Several  significant  developments  in 
the  securities  markets,  including,  but 
not  limited  to,  instances  of  abusive 
naked  short  selling,  the  increasing 


'"  See  S^urities  Exchdiige  .^ct  Release  No.  13091 
(December  21,  1976)   41  FR  56,t30  (December  28. 
1976) 

'"•See  Securities  Exchange  Act  Release  No.  34277 
(June  29,  1994),  59  FR  34885  (Julv  7.  1994) 

-■"Rule  llAa2-l  under  the  .^ct  sets  forth  the 
cnteria  and  procedures  bv  which  certain  over-the- 
counter  (OTC)  securities  are  designated  as  NMS 
Securities    17  CFR  240  1  lAa2-l 

-'  See  L,amont.  Owen  A  and  Thaler,  Richard  H, 
2003,  Can  the  Market  Add  and  Subtract^  MJspricmg 
w  Tech  Stocks  Carwouts.  University  of  Chicago 
and  NBER 


'"  Arbitrageurs  also  contribute  to  pricing 
efficiency  by  utilizing  short  sales  to  profit  from 
price  disparities  t>etween  a  stock  and  a  derivative 
security,  such  as  a  convertible  security  or  an  option 
on  that  stock  For  example,  an  arbitrageur  may 
purchase  a  convertible  security  and  sell  the 
underlying  stock  short  to  profit  from  a  current  price 
differential  between  two  economically  similar 
positions. 

-3 See.  eg..  S.E.C.  v.  Gardiner.  48  S.E.C.  DocJcet 
811,  No.  91  Civ.  2091  (S.D.N  Y.  March  27,  1991) 
(alleged  manipulation  by  sales  representative  bv 
directing  or  inducing  customers  to  sell  stock  short 
in  order  to  depress  its  price);  U.S  v.  Busso.  74  F.3d 


1383.  1392  I2nd  Cir,  1996)  (short  sales  were 
sufficiently  connected  to  the  manipulation  scheme 
as  to  constitute  a  violation  of  Exchange  Act  Section 
10(b)  and  Rule  lOb-5) 

^"Many  people  blamed  "bear  raids  "  for  the  1929 
stock  market  crash  and  the  market's  prolonged 
inability  to  recover  from  the  crash  See  7  Louis  Loss 
and  Joel  Seligman,  Securities  Begulation  3203-04. 
note  213  (3d  ed   1989), 

^~  See  2  Securities  and  Exchange  Commission. 
Report  of  Special  Study  of  Securities  Markets.  H.R 
Doc  No  95,  88th  Cong..  1st  Sess,  247  (19631 
(Special  Study) 

^"Id 
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number  of  Nasdaq  securities  trading 
away  from  the  Nasdaq  market  (and  thus 
not  subject  to  any  price  test),  the  advent 
of  security  futures  trading,  and 
decimalization  have  caused  the 
Commission  to  reexamine  short  sale 
regulation.  At  a  minimum,  the 
Commission  believes  that  adjustments 
to  short  sale  regulation  are  required  to 
keep  pace  with  these  market 
developments. 

II.  Naked  Short  Selling 

A.  Background 

Many  issuers  and  investors  have 
complained  about  alleged  "naked  short 
selling."  especially  in  thinly-capitalized 
securities  trading  over-the-counter.- 
Naked  short  selling  is  selling  short 
without  borrowing  the  necessarv 
securities  to  make  deliverv.  thus 
potentially  resulting  in  a  "fail  to 
deliver"  securities  to  the  buver. 

Naked  short  selling  can  have  a 
number  of  negative  effects  on  the 
market,  particularly  when  the  fails  to 
deliver  persist  for  an  extended  period  of 
time  and  result  in  a  significantlv  large 
unfulfilled  delivery  obligation  at  the 
clearing  agency  where  trades  are 
settled. 2«  At  times,  the  amount  of  fails 
to  deliver  may  be  greater  than  the  total 
public  float.  In  effect  the  naked  short 
seller  unilaterally  converts  a  securities 
contract  (which  should  settle  in  three 
days  after  the  trade  date)  into  an 
undated  futures-type  conti-act.  which 
the  buyer  might  not  have  agreed  to  or 
that  would  have  been  priced  differently. 
•The  seller's  failure  to  deliver  securities 
may  also  adversely  affect  certain  rights 
of  the  buyer,  such  as  the  right  to  vote. 
More  significantly,  naked  short  sellers 
enjoy  greater  leverage  than  if  they  were 
required  to  borrow  securities  and 
deliver  within  a  reasonable  time  period. 
and  they  may  use  this  additional 
leverage  to  engage  in  trading  activities 
that  deliberately  depress  the  price  of  a 
security. -« 

The  Commission  recently  brought  an 
enforcement  action  against  certain 
parties,  alleging  manipulative  naked 
short  selling,  in  a  scheme  sometimes 


2"  For  example,  see  comment  letters  from  lohn 
Henn'  Austin  (2675),  Bridget  Thomas  (2297),  James 
McCaffen,'  (492).  Richard  Ballard  (507).  and  Ken 
Klaser  (596). 

2"  "Clearing  agency"  is  defined  in  Section 
3(a)(23)(A)  of  the  Exchange  Act,  15  U.S.C 
78c(a)(23)(a) 

-*'The  Commission  issued  a  prior  statement 
cautioning  broker-dealers  that  where  the  broker- 
dealer  has  sold  short,  but  did  not.  for  a  substantial 
period  of  time,  effect  the  offsetting  purchase 
transactions  for  purpose  of  delivery,  this  could 
generally  involve  violations  of  the  anti-fraud 
provisions  of  the  Federal  securities  laws.  See 
SecuriUes  Exchange  Act  Release  No.  6778  (April  16 
1962). 


termed  as  a  "death  spiral  "  These 
schemes  generally  involve  parties 
arranging  financings  in  public 
companies  that  are  unable  to  obtain 
more  conventional  financing  in  the 
capital  markets  due  to  their  precarious 
financial  condition  The  partv  providing 
financing  receives  from  a  public 
company  debentures  that  are  later 
convertible  into  the  stock  of  the  issuer. 
The  terms  typically  provide  that  the 
conversion  ratio  will  be  tied  to  a  fixed 
value  of  the  aggregate  underlying  shares 
(typically  a  discount  from  the  market 
price  of  the  securit\-  at  the  time  of  the 
conversion  rather  than  a  conversion 
price  per  share). 3"  In  some  cases  the 
parties  providing  financing  have 
engaged  in  extensive  naked  short  selling 
designed  to  lower  the  price  of  the 
issuer's  stock,  thus  realizing  profits 
when  the  debentures  are  converted  to 
cover  the  short  sales. ^' 

Naked  short  selling  has  sparked 
defensive  actions  by  some  issuers 
designed  to  combat  the  potentially 
negative  effects  on  shareholders,  broker- 
dealers,  and  the  clearance  and 
settlement  system. -^^  Some  issuers  have 
taken  actions  to  attempt  to  make  transfer 
of  their  securities  "custody  only,"  thus 
preventing  transfer  of  their  stock  to  or 
from  securities  intermediaries  such  as 
the  Depository  Trust  Company  (DTC)  or 
broker-dealers.  A  number  of  issuers 
have  attempted  to  withdraw  their  issued 
securities  on  deposit  at  DTC,  which 
makes  the  securities  ineligible  for  book- 
entry  transfer  at  a  securities 


'"  For  more  information,  see  "Convertible 
Securities"  on  the  Commission's  Web  site  at 
WH'Vi'sec.gov/answers/converHbles.htw 

^'  The  Commission  recently  settled  a  case  against 
parties  relating  to  allegations  of  manipulative  short 
selling  in  the  stock  of  Sedona  Corporation,  a  Nasdaq 
Small  Cap  company.  The  action  alleged  that  the 
defendants  engaged  in  massive  naked  short  selling' 
that  flooded  the  market  with  Sedona  stock,  and  thus 
depressed  its  price.  The  defendants  thereby  profited 
by  subsequently  exercising  the  conversion  rights 
under  the  debenture.  See  Rhino  Advisors.  Inc  and 
Thomas  Badian.  Lit.  Rel.  No.  18003  (February  27. 
2003);  see  also  SEC  v.  Rhino  Ad\isors,  Inc.  and 
Thomas  Badian,  Civ.  Action  No.  03  civ  1310  (RO) 
(Southern  District  of  New  York).   ' 

^-  There  have  been  press  reports  concerning  the 
actions  of  some  issuers,  and  questioning  whether 
the  cause  of  declines  in  their  stock  prices  can  be 
attributed  to  naked  short  selling,  or  to  fundamental 
problems  with  the  company.  See.  e.g.,  Carol  S. 
Remond,  Universal  Blames  Shorts.  But  What  of 
Dilution?,  Dow  fones  Newswires  (October  6,  2003); 
Rob  Wherry,  Wall  Streets  Next  Nightman', 
Forbes.com  (October  6.  2003);  see  also  Gretchen 
Morgenson,  If  Short  Sellers  Take  Heat,  Mavbe  It's 
Time  to  Bail  Out,  NY  Times  Oanuary  26.  2003) 
(citing  a  study  by  Professor  Owen  A.  Lamont  that 
analyzed  returns  at  companies  that  waged  public 
battles  with  short  sellers,  and  found  that  their 
stocks  lagged  the  market  by  2.34  percent  in  each  of 
the  twelve  months  after  the  battles  began).  As  a 
matter  of  practice,  the  Commission  does  not  opine 
on  the  content  or  accuracy  of  such  reports. 


depository. '3  Withdrawing  securities 
from  DTC  or  requiring  custodv-onlv 
transfers  undermine  the  goal  of  a 
national  clearance  and  settlement 
system,  designed  to  reduce  the  phvsical 
movement  of  certificates  in  the  trading 
markets.  ^'» 

B.  Current  Regulatory  Requirements 

The  SROs  have  adopted  rules 
generally  requiring  that,  prior  to 
effecting  short  sales,  members  must 
"locate  "  stock  available  for  borrowing.^s 
For  example.  NYSE  Rule  440C.10  states 
that  no  NYSE  member  or  member 
organization  should  "fail  to  deliver" 
against  a  short  sale  of  a  security  on  a 
national  securities  exchange  until  a 
diligent  effort  has  been  made  by  such 
member  or  member  organization  to 
borrow  the  necessan-  securities  to  make 
deliver>\  "'  An  NYSE  interpretation  to 
the  rule  further  states  that  member 
organizations  effecting  short  sales  for 
their  own  account  or  the  accounts  of 
customers  must  be  in  a  position  to 
complete  the  transaction.  The 
interpretation  states  that  no  orders  to 
sell  short  should  be  accepted  or  entered 
unless  prior  arrangements  to  borrow  the 
stock  have  been  made  or  other 
acceptable  assurances  that  delivery  can 


"The  Commission  recently  approved  a  DTC  rule 
change  clarifying  that  its  rules  provide  that  only  its 
participants  may  withdraw  securities  from  their 
accounts  at  DTC.  and  establishing  a  procedure  to 
process  issuer  withdrawal  requests.  See  Securities 
Exchange  Act  Release  No.  47978  (June  4.  20031.  68 
FR  35037  (June  11,  2003)  (File  No.  SR-DTC-2003- 
02). 

"  See  Section  17A(e)  of  the  Exchange  Art.  15 
U.S.C.  "8q-l(e)  The  Commission  noted  in  the  order 
approving  the  DTC  rule  change  that  the  use  of 
certificates  can  result  in  significant  delays  and 
expenses  in  processing  securities  transactions  and 
can  raise  safety  concerns  associated  with  lost, 
stolen,  and  forged  certificates.  See.  supra  n  33. 

'-^  In  1976  the  Commission  proposed  the  adoption 
of  Rule  lOb-n.  Rule  lOb-ll  would  have  prohibited 
any  person  from  effecting  a  short  sale  in  any  equity 
security  (i.e.,  not  just  exchange-traded  securities) 
for  his  own  account  or  the  account  of  anv  other 
person  unless  he,  or  the  person  for  whose  account 
the  short  sale  is  effected  (i)  borrowed  the  security, 
or  entered  into  an  arrangement  for  the  borrowing  of 
the  security,  or  (ii)  had  reasonable  grounds  to 
believe  that  he  could  borrow  the  security  so  that, 
in  either  event,  he  would  be  capable  of  delivering 
the  securities  on  the  dale  deliven'  is  due  Securities 
Exchange  Act  Release  No.  13091  (December  21. 
1976),  41  FR  56530  (December  28.  1976).  In  1988, 
the  Commission  withdrew  proposed  Rule  lOb-11. 
noting  that  since  the  time  the  rule  was  proposed 
the  NYSE  and  the  NASD  had  adopted 
interpretations  specif>'ing  that  members  should  not 
accept  or  enter  a  short  sale  order  unless  prior 
arrangements  to  borrow  the  stock  have  been  made, 
or  other  acceptable  assurances  that  deliverv  can  be 
made  on  settlement  date  have  been  obtained.  The 
Commission  also  stated  that  it  believed  the  general 
antifraud  provisions  of  the  federal  securities  laws 
were  applicable  to  acti\ity  addressed  by  proposed 
Rule  lOb-ll.  Securities  Exchange  Act  Release  No. 
26182  (October  14.  1988).  53  FR  41206 
36  See  NYSE  Rule  440C.10. 
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be  made  on  settlement  date.  '^  These 
provisions  apply  to  all  .NYSE  member 
organizations,  whether  effecting 
transactions  in  exchange-listed 
securities  on  the  NYSE,  another  national 
securities  exchange,  or  in  the  over-the- 
counter  market.  Exceptions  from  the 
rule  are  provided  for  short  sales  by 
specialists,  market  makers,  and  odd  lot 
dealers  in  fulfilling  their  market 
responsibilities. '" 

The  comparable  NASD  Rule  3370 
generally  provides  that  no  member,  or 
person  associated  with  a  member,  shall 
effect  a  short  sale  for  a  customer  or  for 
its  own  account  unless  the  member 
makes  an  "affirmative  determination" 
that  the  member  can  borrow  the 
securities  or  otherwise  provide  for 
delivery  of  the  securities  by  settlement 
date.  ''^  The  affirmative  determination 
must  be  annotated  in  writing, 
evidencing  that  the  member  firm  will 
receive  delivery  of  the  security  from  the 
customer  or.  if  the  member  firm  locates 
the  stock,  the  identity  of  the  individual 
and  firm  contacted  who  offered 
assurance  that  the  shares  would  be 
delivered  or  were  available  for 
borrowing.-"'  This  requirement  applies 
regardless  of  how  a  short  sale  order  is 


''  Sucli  assurances  include  knowledge  that  the 
security  is  available  for  borrowing,  conversion 
privileges,  rights  exercise,  and  the  like.  One  test  of 
reasonableness  in  short  sales  against  convertible 
securities,  rights  and  merger  securities  is  whether 
the  security  needed  for  delivery  can  be  exchanged 
in  normal  transfer  time.  A  firm  that  normally  relies 
on  the  stock  loan  market  without  advance 
borrowing  can  demonstrate  compliance  by 
switching  to  prior  borrowing  whenever  the  stock 
borrowmg  market  in  a  particular  security  becomes 
tight  ■■  NYSE  Rule  44(K:.10  Interp.  /Ol.  See  also 
NYSE  Information  Memo  91-41  (providing  further 
information  regarding  compliance  with  Rule 

•i4oc;  10). 

■'»W. 

■J^SeeNASD  Rule  3370. 

*"  .According  to  the  rule,  the  manner  by  which  a 
member  or  person  associated  with  a  member 
annotates  compliance  with  the  affirmative 
determination  requirement  is  to  be  decided  by  each 
member  Members  may  rely  on  "blanket"  or 
standing  assurances  (j  e  ,  "Easy  to  Borrow"  lists) 
that  securities  will  be  available  for  borrowing  on 
settlement  dale  For  any  short  sales  executed  in 
Nasdaq  National  Market  ("NNM")  or  e.xchange- 
listed  securities,  members  also  may  rely  on  "Hard 
to  Borrow'   lists  indicating  NNM  or  listed  securities 
that  are  difficult  to  borrow  or  unavailable  for 
borrowing  on  settlement  dale  provided  that:  (i)  Any 
securities  restricted  pursuant  to  NASD  Rule  11830 
must  be  included  on  such  a  list;  and  (ii)  the  creator 
of  the  list  attests  in  writing  on  the  document  or 
otherwise  that  anv  NNM  or  listed  securities  not 
included  on  the  list  are  easv  to  borrow  or  are 
available  for  borrowing  Memb--.TS  are  permitted  to 
use  E,isv  to  Borrow  or  Hard  to  Borrow  lists 
provided,  (i)  The  information  used  to  generate  the 
List  is  no  less  than  24  hours  old;  and  (ii)  the  member 
delivers  the  security  on  settlement  date  Should  a 
member  relying  on  an  Easy  to  Borrow  or  Hard  to 
Borrow  fail  to  deliver  the  security  on  settlement 
date,  the  N.ASD  deems  such  conduct  inconsistent 
with  the  terms  of  Rule  3370.  absent  mitigating 
circumstances  adequatelv  documented  by  the 
member  See  NASD  Rule  3370(b)(4)(C). 


received,  e.g..  by  the  telephone,  an 
electronic  transmission,  the  Internet,  cyr 
otherwise."'  This  requirement  does  not 
apply  to  transactions  in  corporate  debt 
securities,  to  bona  fide  market  making 
transactions  by  Nasdaq  ma*ket 
makers, ■'2  or  to  transactions  that  result 
in  fully  hedged  or  arbitraged 
positions.-*^ 

The  NASD  has  also  adopted  several 
rules  addressing  failures  to  deliver. 
NASD  Rule  3210  prevents  a  member,  or 
person  associated  with  a  member,  from 
selling  a  security  for  his  o\yn  account, 
or  buying  a  seciu-ity  as  a  broker  for  a 
customer  if,  with  respect  to  domestic 
securities. ■'•♦  he  has  a  fail  to  deliver  in 
that  security  that  is  60  days  or  older. 
NASD  Rule  11830  imposes  a  mandatory 
close-out  requirement  for  Nasdaq 
securities  that  have  a  clearing  short 
position  of  10.000  shares  or  more  per 
security  and  that  are  equal  to  at  least 
one-half  of  one  percent  of  the  issue's 
total  shares  outstanding.  NASD  Rule 
11830  generally  requires  that  a  contract 
involving  a  short  sale  in  these  securities, 
for  the  account  of  a  customer  or  for  an 
NASD  member's  own  account,  which 
has  not  resulted  in  deliver}'  by  the 
broker-dealer  representing  the  seller 
within  10  business  days  after  the  normal 
settlement  date  (currently  transaction 
date  +  3  business  days),  must  be  closed 


^'  See  NASD  Notice  to  Members  99-98. 

^-  NASD  IM-3350  contains  language  specifying 
what  type  of  activity  does  not  constitute  bona  fide 
market  malsing;  "Bona  fide  market  making  activity 
does  not  include  activity  that  is  unrelated  to  market 
making  functions,  such  as  index  arbitrage  and  risk 
arbitrage  ihst  is  independent  from  a  member's 
market  maldng  functions,  *   *   *"  IM-3350(a)(2). 
"Similarly,  bona  fide  market  making  would  exclude 
activity  that  is  related  to  speculative  selling 
strategies  of  the  member  or  investment  decisions  of 
the  firm  and  is  disproportionate  to  the  usual  market 
making  patterns  or  practices  of  the  member  in  that 
security.  The  Association  does  not  anticipate  that 
a  firm  could  properly  take  advantage  of  its  market 
maker  exemption  to  effectuate  such  speculative  or 
investment  short  selling  decisions.  Disproportionate 
short  selling  in  a  market  making  account  to 
effectuate  such  strategies  will  be  viewed  by  the 
Association  as  inappropriate  activity  that  does  not 
represent  bona  fide  market  making  and  would 
therefore  b«  in  violaUon  of  Rule  3350."  IM- 
3350(a)(3). 

The  NASD  has  instituted  disciplinary  actions 
against  broker-dealers  that  the  NASD  found  were 
abusing  the  exemption  provided  for  bona-fide 
market  making  transactions.  See,  e.g..  Hearing  Panel 
Decision  as  to  Respondents  )ohn  Fiero  and  Fiero 
Brothers,  lac.  (December  6,  2000)  (decision  affirmed 
by  tiie  National  Adjudicatory  Council  on  October 
28,  2002);  see  also  John  Emshwiller,  NASD  Moves 
to  Bar  Short  Seller  Fiero,  Citing  Alleged 
Manipulation  of  Stocks.  WS)  Oanuary  9,  2001). 

* '  NASD  Rule  3370(b)(5)  provides  guidelines  in 
determining  the  availability  of  the  exemption  for 
"bona-fide  fully  hedged"  and  "bona-fide  fully 
arbitraged  '  positions. 

■'■'  With  respect  to  foreign  securities,  if  the 
member  has  a  fail  to  deliver  in  that  security  90  days 
or  older  (except  American  Depositary  Receipt  and 
Canadian  securities,  which  shall  be  subject  to  the 
60  day  proTision), 


by  the  broker-dealer  representing  the 
seller  by  purchasing  for  cash  or 
guaranteed  deliver^'  of  securities  of  like 
kind  and  quality.  This  mandator},'  close- 
out  requirement  does  not  apply  to  bona- 
fide  market  making  transactions  and 
transactions  that  result  in  fully  hedged 
or  arbitraged  positions. 

C.  Proposed  Amendments 

1.  Short  Sales 

The  Commission  believes  that  these 
SRO  requirements  have  not  fully 
addressed  the  problems  of  naked  short 
selling  and  extended  fails  to  deliver.  We 
believe  it  would  be  beneficial  to 
establish  a  uniform  standard  specifying 
the  procedures  for  all  short  sellers  to 
locate  securities  for  borrowing. •''■  This 
would  further  the  goals  of  regulatory 
simplification  and  avoidance  of 
regulatory  arbitrage,  as  well  as  address 
some  areas  not  currently  covered.  We 
are  therefore  proposing  to  incorporate  in 
proposed  Regulation  SHO  a  uniform 
"locate"  rule  applicable  to  all  equity 
securities,  wherever  thev  are  traded. ■'^ 
Proposed  Rule  203  would  prohibit  a 
broker-dealer  from  executing  a  short 
sale  order  for  its  own  account  or  the 
account  of  another  person,  unless  the 
broker-dealer,  or  the  person  for  whose 
account  the  short  sale  is  executed  (1) 
borrowed  the  security,  or  entered  into 
an  arrangement  for  the  borrowing  of  the 
security,  or  (2)  had  reasonable  grounds 
to  believe  that  it  could  borrow  the 
security  so  that  it  would  be  capable  of 
delivering  the  securities  on  the  date 
deliven,'  is  due.^"  Consistent  with  the 
current  SRO  requirements,  the  proposed 
rule  would  require  that  the  locate  be 
made  and  annotated  in  writing  prior  to 
effecting  any  short  sale,  regardless  of  the 
fact  that  the  seller's  short  position  may 


^^>Sorae  commenters  to  the  Concept  Release 
supported  a  single,  workable  approach  to  locating 
securities  for  borrowing  before  effecting  short  sales. 
See  letter  from  Wilkie.  Farr  &  Clallagher  (488) 
(writing  on  behalf  of  Bear.  .Steams  &  Co..  Inc.; 
Credit  Suis.,e  F'irst  Boston  Corp  .  Deutsche  Bank 
Securities.  Inc.;  fP  Morgan  Securities  Inc.; 
PaineWebber  Inc  .  Prudential  Securities  Inc.;  and 
Warburg  Dillon  Read  LLC). 

*''See  paragraph  (b).  Rule  203  of  proposed 
Regulation  SHO 

■•'We  are  interested  in  receiving  comment  on  the 
manner  in  which  persons  could  satisfy  the 
"reasonable  grounds"  determination  in  the 
proposed  rule  As  noted  above,  the  current  SRO 
rules  generally  defer  to  members  to  decide  the 
manner  of  compliance,  and  permit  members  to  rely 
on  blanket  assurances  that  stock  is  available  for 
borrowing,  i.e.,  'hard  to  borrow"  or  "easv  to 
borrow"  lists.  See,  Fupra  n  40  We  specifically 
request  comment  on  whether  this  present  method 
of  compliance  provides  an  accurate  assessment  of 
the  current  lending  market  in  a  manner  that  would 
not  impede  liquidity  and  the  ability  of  market 
participants  to  establish  short  positions,  w-hile  at 
the  same  time  guarding  against  the  noted  problems 
inherent  with  large  extended  settlement  failures. 
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be  closed  out  by  purchasing  securities 
the  same  day.-*"  The  Commission  is 
proposing  an  exception  from  these 
requirements  for  short  sales  executed  bv 
specialists  or  market  makers  but  only  in 
connection  with  bona-fide  market 
making  activities. ■*'  We  believe  a  narrow 
exception  for  market  makers  and 
specialists  engaged  in  bona  fide  market 
making  activities  is  necessary  because 
they  may  need  to  facilitate  customer 
orders  in  a  fast  moving  market  without 
possible  delays  associated  with 
complying  with  the  proposed  "locate" 
rule.  Moreover,  we  believe  that  most 
specialists  and  market  makers  seek  a  net 
"flat"  position  in  a  security  at  the  end 
of  each  day  and  often  "offset"  short 
sales  with  purchases  such  that  thev  are 
not  required  to  make  delivery  under  the 
security  settlement  system. 

As  an  additional  safeguard  against 
some  of  the  problems  associated  with 
naked  short  selling,  we  are  proposing  a 
delivery  requirement  targeted  at 
securities  where  there  is  evidence  of 
significant  settlement  failures.  We  are 
incorporating  the  same  threshold 
currently  used  in  NASD  Rule  11830,5" 
i.e..  any  security  where  there  are  fails  to 
deliver  at  a  clearing  agency  registered 
with  the  Commission  of  10,000  shares 
or  more  per  security,  and  that  is  equal 
to  at  least  one-half  of  one  percent  of  the 
issue's  total  shares  outstanding.''"  We 
are  incorporating  this  standard  into 
proposed  Rule  20.3  because  we  believe 
that  the  levels  set  in  NASD  Rule  11830 
characterize  situations  where  the  ratio 
of  unfulfilled  delivery  obligations  at  the 
clearing  agency  where  trades  are  settled 
represents  a  significant  number  of 
shares  relative  to  the  company's  total 
shares  outstanding,  thus  requiring 


■"»See.  e.g..  Ko  Securities.  Inc.  and  Tenance  Y 
Yoshikawa.  Securities  Exchange  Act  Release  No 
48550  (September  26.  2003)  (holding  that  an 
affirmative  determination  must  be  made  before  the 
securities  are  sold  short  regardless  of  whether  the 
short  seller  repurchases  securities  on  the  same  day). 

■"•The  exemption  for  bona-fide  market  making 
activities  would  exclude  activity  that  is  related  to 
speculative  selling  strategies  or  investment 
decisions  of  the  broker-dealer  or  associated  person 
and  is  disproportionate  to  the  usual  market  making 
patterns  or  practices  of  the  broker-dealer  in  that 
security. 

■^"The  National  Securities  Clearing'Corporation 
(NSCC)  currently  tracks  this  information  on  fails  to 
deliver  and  provides  it  to  Nasdaq  for  purposes  of 
administering  NASD  Rule  11830.  Thus,  we  do  not 
believe  that  the  threshold  proposed  here  would 
impose  unduly  burdensome  data  collection 
requirements. 

^'  For  example,  if  an  issuer  had  1.000,000  shares 
outstanding,  one-half  of  one  percent  (.005)  would 
be  5,000  shares  .^n  aggregate  fail  to  deliver  position 
at  a  clearing  agency  of  10.000  shares  or  more  would 
thus  meet  the  threshold.  If  an  issuer  had  10.000.000 
shares  outstanding,  one-half  of  one  percent  would 
be  50,000  shares  An  aggregate  fail  to  deliver 
position  at  a  clearing  agency  of  50,000  shares  or 
greater  would  meet  the  tbceshold. 


remedial  action  designed  to  address 
potential  negative  effects.  The  proposed 
rule  would  specif\-  that  for  short  sales  of 
any  security  meeting  this  threshold,  the 
selling  broker-dealer  must  deliver  the 
security  no  later  than  two  days  after  the 
settlement  date."  We  believe  a  two-day 
grace  period  is  appropriate  to  allow  for 
transfer  delays  or  delays  due  to  a  variety 
of  circumstances  that  prevent  timely 
delivery. '  *  If  for  any  reason  such 
security  was  not  delivered  within  two 
days  after  the  settlement  date,  the  rule 
would  restrict  the  broker-dealer, 
including  market  makers,  from 
executing  future  short  sales  in  such 
security  for  the  person  for  whose 
account  the  failure  to  deliver  occurred 
unless  the  broker-dealer  or  the  person 
for  whose  account  the  short  sale  is 
executed  borrowed  the  security,  or 
entered  into  a  bona  fide  arrangement  to 
borrow  the  security,  prior  to  executing 
the  short  sale  and  delivered  on 
settlement  date.  This  restriction  would 
be  in  effect  for  a  period  of  90  calendar 
days.'''"  In  addition,  the  rule  would 
require  the  rules  of  the  registered 
clearing  agency  that  processed  the 
transaction  to  include  the  following 
provisions:  (A)  A  broker  or  dealer  failing 
to  deliver  such  securities  shall  be 
referred  to  the  NASD  and  the  designated 
examining  authority  for  such  broker- 
dealer  for  appropriate  action:  ^''  and  (B) 
The  registered  clearing  agency  shall 
withhold  a  benefit  of  any  mark-to- 
market  amounts  or  payments  that 
otherwise  would  be  made  to  the  party 
failing  to  deliver,'^^'  and  take  other 


'-  When  the  trade  fails  to  settle  on  normal 
settlement  date  [i.e..  T+3).  the  broker-dealer  would 
have  to  take  actions,  such  as  borrowing  the  security 
or  effecting  a  purchase  in  the  cash  market,  so  that 
actual  deliver>'  is  made  by  T+5. 

^'  Unlike  NASD  Rule  11830.  which  provides  for 
deliver>'  of  securities  meeting  this  threshold  to  be 
delivered  within  10  business  days  after  the  normal 
settlement  date,  we  propose  a  two-day  period 
because  we  believe  it  is  reasonable  period  to  allow 
for  transfer  delays  or  delays  due  to  some  other 
characteristic  of  the  security  while  preventing 
unfulfilled  deliver^'  obligations  from  extending  for 
a  period  that  we  believe  is  characteristic  of  a  more 
significant  problem. 

'•■  In  this  context,  we  believe  that  a  90-day 
restricted  period  is  an  appropriate  consequence  for 
a  faihu-e  to  deliver  and  a  deterrent  to  prevent 
failures  to  deliver  in  the  future.  The  Federal  Reserve 
Board  has  taken  this  approach  with  respect  to 
transactions  in  cash  accounts  where  the  securities 
are  sold  before  thev  have  been  fuUv  paid  for  See 
12  CFR  220.8(c).  Regulation  T 

"^  Referral  to  the  designated  examining  authority 
would  allow  for  monitoring  of  broker  or  dealers  not 
complying  with  proposed  Rule  203  and  allow  for 
possible  disciplinary  action.  In  the  case  of  any  fail 
to  deliver  occurring  at  the  Canadian  Depository  for 
Securities  (CDS),  the  registered  clearing  agency 
would  refer  CDS  to  the  Ontario  Securities 
Commission  for  appropriate  action. 

^•^  As  part  of  its  Continuous  Net  Settlement 
system  (CNS)  NSCC  marks-to-market  each  day 
positions  for  which  participants  failed  to  make 


appropriate  action,  including  assessing 
appropriate  charges  against  the  party 
failing  to  deliver.  Both  of  these 
requirements  should  assist  the 
Commission  in  preventing  abuses  and 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

These  proposed  requirements  in  Rule 
203  would  differ  from  the  current  SRO 
rules  in  several  respects.  First,  the 
proposals  require  action  two  days  after 
settlement,  as  opposed  to  the  cm-rent  ten 
days  after  settlement  provided  in  Rule 
11830.5"  Further,  the  mandatory  close- 
out  provision  in  NASD  Rule  11830 
currently  only  applies  to  Nasdaq 
securities.  We  believe  that  securities 
with  lower  market  capitalization  may  be 
more  susceptible  to  abuse,  and  therefore 
believe  that  these  additional  delivery 
requirements  should  be  extended  to  all 
equity  securities  registered  under 
Section  12  of  the  Exchange  Act.  Finally, 
although  market  makers  engaged  in 
bona  fide  market  making  are  currently 
exempted  from  NASD  Rule  11830,  we 
believe  that  extended  failures  to  deliver 
appear  characteristic  of  an  investment 
or  trading  strategy,  rather  than  being 
related  to  market  making.  We  believe  it 
is  questionable  whether  a  market  maker 
carrv'ing  a  short  position  in  a  heavily 
shorted  security  for  an  extended  period 
of  time  is  in  fact  engaged  in  providing 
liquidity  for  customers,  or  rather  is 
engaged  in  a  speculative  trading 
strategy.  Therefore,  we  are  not 
proposing  an  exception  from  these 
additional  delivery  requirements  for 
short  sales  in  connection  with  market 
making. 

In  our  view,  these  deliven,- 
requirements  would  protect  and 
enhance  the  operation,  integrity  and 
stability  of  the  markets  and  the 
clearance  and  settlement  system.  In 


deliver)-.  In  situations  where  the  value  of  a  security 
that  is  the  subject  of  a  failure  to  deliver  is 
increasing.  NSCC  collects  the  mark  from  the  party 
that  failed  to  deliver  and  passes  it  on  to  the  part\' 
that  failed  to  receive  the  securities.  Conversely,  in 
a  situation  where  the  value  of  the  secmity  is 
decreasing.  NSCC  collects  the  mark  from  the  party 
that  failed  to  receive  the  securities  and  passes  it  on 
to  the  party  that  failed  to  deliver.  Under  the  CNS 
s>'stem.  a  participant  does  not  receive  the  actual 
contract  value  of  the  securities  [i.e..  the  proceeds 
from  their  sale)  until  actual  deliver)'  of  securities  is 
made.  See  National  Securities  Clearing  Corporation 
Rules  of  Procedures  Rule  11.  Nevertheless,  we 
believe  that  withholding  the  benefit  of  raark-to- 
market  amounts  from  the  party  failing  to  deliver  in 
a  security  meeting  the  specified  threshold  would 
serve  as  a  financial  incentive  to  comply  with  the 
borrow  and  deliverv'  requirements  during  the  90- 
day  restricted  period. 

'"We  solicit  comment  on  any  legitimate  reasons 
why  a  short  seller  may  be  unable  to  deliver 
securities  by  at  least  f +5  We  may  then  choose  to 
except  particular  types  of  transactions,  or  add  a 
specified  grace  period. 
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particular,  we  believe  that  they  will 
protect  buyers  of  securities  by 
substantially  curtailing  naked  short 
selling.  We  request  comment  on  the 
extent  to  which  the  proposed  rules  will 
achieve  these  objectives. 

Q.  What  harms  result  from  naked  short 
selling'  Conversely,  what  benefits  accrue 
from  naked  short  selling? 

Q.  Are  there  negative  tax  consequences 
associated  with  naked  short  selling,  in  terms 
of  dividends  paid  or  otherwise? 

Q  What  is  the  appropriate  manner  by 
which  short  sellers  can  comply  with  the 
requirement  to  have  "reasonable  grounds"  to 
believe  that  securities  sold  short  could  be 
borrowed?  Should  short  sellers  be  permitted 
to  rely  on  blanket  assurances  that  stock  is 
available  for  borrowing,  i.e..  "hard  to 
borrow  '  or  "easy  to  borrow"  lists?  Is  the 
equity  lending  market  transparent  enough  to 
allow  an  efficient  means  of  creating  these 
lists' 

Q.  Should  short  sales  effected  by  a  market 
maker  in  connection  with  bona  fide  market 
making  be  excepted  from  the  proposed 
"locate"  requirements?  Should  the  exception 
be  tied  to  certain  qualifications  or 
conditions?  If  so,  what  should  these 
qualifications  or  conditions  be? 

Q.  Should  the  proposed  additional  deliver^' 
requirements  be  limited  to  securities  in 
which  there  are  significant  failures  to 
deliver?  If  so,  is  the  proposed  threshold  an 
accurate  indication  of  securities  with 
excessive  fails  to  deliver?  Should  it  be  higher 
or  lower?  Should  additional  criteria  be  used? 

Q.  ,\re  the  proposed  consequences  for 
failing  to  deliver  securities  appropriate  and 
effective  measures  to  address  the  abuses  in 
naked  short  selling?  If  not,  why  not?  What 
other  measures  would  be  effective?  Should 
broker-dealers  buying  on  behalf  of  customers 
be  obligated  to  effect  a  buy-in  for  aged  fails? 

Q.  Is  the  restriction  preventing  a  broker- 
dealer,  for  a  period  of  90  calendar  days,  from 
executing  short  sales  in  the  particular 
security  for  his  own  account  or  the  account 
of  the  person  for  whose  account  the  failure 
to  deliver  occurred  without  having  pre- 
borrowed  the  securities  an  appropriate  and 
effective  measure  to  address  the  abuses  in 
naked  short  selling?  Should  this  restriction 
apply  to  all  short  sales  by  the  broker-dealer 
in  this  particular  security?  Should  the 
restriction  also  apply  to  all  further  short  sales 
by  the  person  for  whose  account  the  failure 
to  deliver  occurred,  effected  bv  anv  broker- 
dealer' 

Q  Should  short  sales  effected  by  a  market 
maker  in  connection  with  bona-fide  market 
making  be  exempted  from  the  proposed 
delivery  requirements  targeted  at  securities 
in  which  there  are  significant  failures  to 
deliver'  If  so.  what  reasons  support  such  an 
exemption,  and  how  should  bona-fide  market 
making  be  identified? 

Q  Infier  what  circumstances  might  a 
market  maker  need  to  maintain  a  fail  to 
deliver  on  a  short  sale  longer  than  two  days 
past  settlement  date  in  the  course  of  bona 
fidf  market  making'  Is  two  days  the 
appropriate  time  period  to  use? 

Q.  .\re  there  any  circumstances  in  which 
a  party  not  engaging  in  bona-fide  market 


making  might  need  to  maintain  a  fail  to 
deliver  on  a  short  sale  longer  than  two  days 
past  settlement?  If  so.  can  such  positions  be 
identified?  Should  they  be  excepted  from  the 
proposed  borrow  and  delivery  requirements, 
and  if  so.  why.  and  for  how  long? 

2.  Long  Sales 

Current  Rule  lOa-2  covers  delivery 
requirements  applicable  to  long  sales  of 
securities  registered  or  admitted  to 
unlisted  trading  privileges  on  a  national 
securities  exchange.  We  are  proposing 
to  adopt  subparagraph  (a)  of  Rule  203  in 
proposed  Regulation  SHO,  which  would 
replace  and  modify  Rule  lOa-2  to  make 
it  consistent  with  the  new  delivery 
requirements  in  the- proposed  short  sale 
rule. 

Generally,  Rule  lOa-2  provides  that  if 
a  broker-dealer  knows  or  should  know 
that  a  sale  is  marked  long,  the  broker- 
dealer  must  make  delivery  when  due 
and  cannot  lend  securities  to  do  so.  If 
the  brokta'-dealer  does  not  have  the 
securities,  it  must  make  delivery  with 
securities  purchased  for  cash,  i.e.,  effect 
a  "buy  in."  unless  it  knows  that  the 
seller  either  is  in  the  process  of 
forwarding  the  securities  to  the  broker- 
dealer  or  will  do  so  as  soon  as  possible 
without  undue  inconvenience  or 
expense.  Broker-dealers  are  excused 
from  the  buy-in  requirement  in  two 
cases.  In  sales  between  broker-dealers, 
loans  are  permitted  in  lieu  of  a  buy-in. 
The  rule  also  allows  a  broker-dealer  to 
fail  to  deliver,  or  to  borrow  securities  in 
lieu  of  buying-in,  if,  despite  the  broker- 
dealer's  efforts  to  ensure  that  the  sale 
was  long,  it  was  in  fact  short.  This 
exemption  is  available  only  if  the 
exchange  or  national  securities 
association  in  whose  market  the  sale 
was  effedled  finds  that  the  sale  resulted 
from  a  good-faith  mistake,  the  broker- 
dealer  exercised  due  diligence,  and 
either  that  requiring  a  buy-in  would 
result  in  undue  hardship  or  that  the  sale 
had  been  effected  at  a  permissible  price. 

Subparagraph  (a)  of  Rule  203  of 
proposed  Regulation  SHO  preserves  the 
substance  of  current  Rule  lOa-2 
regarding  delivery  of  securities  sold 
pursuant  to  orders  marked  "long."  Only 
two  substantive  changes  have  been 
made.  First,  Regulation  SHO  would 
extend  the  delivery  requirements  of 
Rule  lOa-2  to  all  securities,  including 
those  traded  over-the-counter.  As  with 
our  proposal  to  apply  borrow  and 
delivery  requirements  for  short  sales  in 
all  equity  securities,  we  believe  it  is 
equally  important  to  apply  long  delivery 
requirements  to  securities  with  lower 
market  capitalization  that  may  be  more 
susceptible  to  abuse. 

Second,  proposed  Regulation  SHO 
would  provide  that  a  loan  or  failure  to 


deliver  is  permitted  if  the  seller  has 
informed  the  broker-dealer  that  the 
seller  owns  the  security  and  will  deliver 
it  to  the  broker-dealer  prior  to 
settlement  of  the  transaction,  but  fails  to 
do  so.  The  proposed  modification  tracks 
the  proposed  amendments  to  the  order 
marking  requirements,  which  would 
permit  an  order  to  be  marked  long  if  the 
seller  owns  the  securities  and  the 
seller's  broker-dealer  will  have  physical 
possession  or  control  of  the  security 
prior  to  settlement.'^"  The  proposed  rule 
would  permit  a  broker-dealer  to  fail  to 
deliver,  or  to  deliver  borrowed 
securities,  if  an  exchange  or  national 
securities  association  found  that  the 
broker-dealer  used  due  diligence  in 
obtaining  the  seller's  confirmation  that 
the  security  would  be  in  the  broker- 
dealer's  possession  prior  to  settlement, 
and  that  either  compelling  a  buy-in 
would  result  in  undue  hardship,  or  that 
the  mistake  was  made  bv  the  seller's 
broker-dealer  and  the  sale  was  at  a 
permissible  price  under  Proposed  Rule 
201(b)  of  Regulation  SHO.'^'^  We  believe 
that  this  change  would  facilitate  the 
process  of  clearance  and  .settlement, 
while  still  achieving  the  goals  of  short 
sale  regulation. 

Q.  Are  the  delivery  requirements  in 
proposed  Rule  203(a)  appropriate? 

III.  Current  Market  Structure  and  the 
Tick  Test 

The  tick  test  was  part  of  short  sale 
regulation  implemented  in  1938.  The 
tick  test  has  provided  the  markets  with 
a  generally  effective  means  of  regulating 
short  sales  for  more  than  60  years. 
Nonetheless,  arguments  have  been  made 
to  allow  greater  flexibility  in  short 
selling.  Indeed,  substantial  economic 
arguments  have  been  made  that  short 
selling  should  be  deregulated,  at  least  in 
the  case  of  the  tick  test.""  Some 


""See.  infra  part  LX  for  a  further  discussion  of  the 
proposed  order  marking  requirements. 

^"This  exception  shall  not  apply  where  a  broker- 
dealer  knows  or  has  reason  to  know  that  an  order 
is  incorrectly  marked  long.  Knowledge  may  be 
inferred  where  a  broker-de.iler  repeatedly  accepts 
orders  marked  long  from  the  same  customer  that 
requires  borrowed  shares  for  delivers'  or  results  in 
a  "fail  to  deliver"  on  several  occasions. 

'•"See.  e.g  .  Albert.  Smaby.  and  Robison.  1997. 
Short  Selling  and  Trading  Abuses  on  Nasdaq. 
Financial  Services  Review  6(1).  27-39:  Alexander 
and  Peterson.  1999.  Shon  Selling  and  the  New  York 
Stock  Exchange  and  the  Effects  of  the  Uptick  Rule. 
loumal  of  Financial  Intermediation.  8,  90-116; 
Alexander  and  Peterson,  2002.  Implications  of  a 
Reduction  in  Tick  Size  on  Short-Sale  Order 
Execution,  loumal  of  Financial  Intermediation,  11. 
.37-60;  Angel,  1997,  Short  Selling  on  the  NYSE. 
working  paper.  Georgetown  t'niversity;  Jones,  2002, 
Shorting  Restrictions,  Uquiditv.  and  Returns. 
working  paper.  Columbia  l^'niversity;  Lamont, 
Owen  A..  200:),  G<!  Down  Fighting:  Short  Sellers  vs. 
Firms,  working  paper,  University  of  Chicago  and 
NBER, 
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commenters  to  the  Concept  Release  took 
that  position. •^i  A  substantial  number  of 
other  commenters  disagreed  and 
expressed  support  for  a  price  test.'^-  We 
do  not  believe  that  proposing  complete 
rescission  of  the  short  sale  price  test 
VkTould  be  appropriate  at  this  time. 
although  we  request  comment  about 
that  approach.  Instead,  we  propose  a 
new,  uniform  price  test  that  would 
apply  to  todays  markets,  and  a  pilot 
that  would  permit  us  to  gather  data 
about  trading  activity  in  the  absence  of 
a  short  sale  price  restriction. 

IV.  Proposed  Bid  Test 

Current  short  sale  regulation  applies 
different  price  tests  to  securities  trading 
in  different  markets.  Rule  lOa-1  applies 
only  to  short  sale  transactions  in 
securities  listed  on  a  national  securities 
exchange,  whether  the  transaction  is 
effected  on  an  exchange  or  otherwise. 
The  NASDs  bid  test  applies  to  short 
sale  transactions  in  Nasdaq  NMS 
securities  effected  on  either 
SuperMontage  or  the  NASD's 
Alternative  Display  Facilitv  (ADF),  but 
not  to  Nasdaq  SmallCap,  OTCBB.  and 
other  securities  traded  over-the-counter. 
Moreover,  no  short  sale  price  test 
applies  to  short  sales  of  Nasdaq  NMS 
securities  executed  away  from 
SuperMontage  and  the  .ADF.  unless  the 
market  on  which  the  securities  are  being 
traded  has  adopted  its  own  price  test.^^ 
The  end  result  is  disparate  short  sale 
regulation  of  Nasdaq  securities, 
depending  on  the  market  where  the 
securities  are  trading.  This  situation 
may  lend  itself  to  regulatory  arbitrage.*"' 
We  note  that  Nasdaq  has  also  applied 
to  become  a  national  securities 
exchange.f'5  if  Nasdaq  becomes  an 
exchange,  Rule  lOa-1  would  apply  to 


«'  See.  eg  .  letters  from  The  Chicago  Board 
Options  Exchange  (32).  Cornerstone  Securities 
Corporation  (324),  Electronic  Traders  Association 
(ETA)  (327),  Interactive  Brokers;  The  Timber  Hill 
Group  (329).  Island  ECN  (Island)  (431),  Managed 
Funds  Association  (MFA)  (427),  Charles  Schwab 
(Schwab)  (310),  Sierra  Trading  Group.  L.P  (39), 
Trimark  Securities  (330). 

^^  See,  e.g..  letters  from  the  NASD  (480),  NYSE 
(467).  Sherman  and  Sterling  (424),  North  American 
Securities  Administrators  Association 
(NASAA)(321).  Specialist  Association  (426). 

"Transactions  in  these  securities  are  not  subject 
to  short  sale  regulation  under  Rule  lOa-1   See 
Securities  Exchange  Act  Release  No  22975  (March 
6,  1986),  51  FR  8801  (March  14,  1986)  (the 
Commission  adopted  amendments  to  Exchange  Act 
Rule  lOa-1  to  exclude  from  application  of  the  rule 
transactions  in  NMS  securities  that  are  traded  on  an 
exchange  on  a  listed  or  unlisted  trading  privileges 
basis) 

"The  Commission  recently  issued  a  Concept 
Release  seeking  comment  on  this  and  other  issues 
presented  in  a  petition  submitted  by  Nasdaq, 
Securities  Exchange  Act.  Release  No  47849  (May 
14,  2003).  68  FR  27722  (May  20,  2003) 

"  See  Sectirities  Exchange  Act  Release  No.  44396 
(June  7.  2001).  66  FR  31952  (June  13.  2001). 


Nasdaq  securities  because  they  would 
be  exchange-listed  securities  reported 
pursuant  to  an  "effective  transaction 
reporting  plan,"  Nasdaq  has  applied  for 
relief  from  Rule  lOa-1  in  conjuction 
with  the  exchange  registration. •^f'  The 
Commission  has  not  yet  acted  upon  the 
application.  If  the  Commission  were  to 
grant  an  exemption  from  Rule  lOa-1  to 
allow  Nasdaq  tn  appjv  Rule  3350  to 
Nasdaq  exchange- listed  securities,  the 
same  securities  quoted  and  traded  on 
Nasdaq  and  other  exchanges  would  be 
subject  to  rwo  different  short  sale  rules 
This  has  the  potential  for  confusion  and 
compliance  difficulties.  We  believe  that 
these  considerations,  along  with  the 
other  market  developments  discussed 
previously,  make  this  an  appropriate 
time  to  propose  amendments  that  would 
provide  for  a  more  consistent  approach 
to  short  sale  regulation. 

A.  Operation  of  the  Uniform  Bid  Test 

The  current  tick  test  uses  the  last 
trade  price  in  a  security  as  a  reference 
point  for  determining  permissible  short 
sale  prices  under  Rule  lOa-1.  The 
effectiveness  of  this  test  for  exchange- 
listed  securities  depends  on  the 
centralized  auction  nature  of  most 
exchanges  and  the  historical 
concentration  on  exchanges  of 
transactions  in  exchange-listed 
securities,  which  helps  produce  a 
consistent  sequence  of  trade  reports.  In 
2002,  for  example,  the  NYSE  accounted 
for  87.9%  of  share  volume  in  NYSE 
listed  equities.^" 

The  tick  test,  however,  may  not  be  as 
effective  a  means  of  regulatiiig  dealer 
markets.  Nasdaq,  in  contrast  to  the 
auction  markets,  has  no  single  market 
center  that  concentrates  trading  in 
Nasdaq  securities.  During  regular 
trading  hours,  order  flow  in  Nasdaq 
securities  is  divided  among  many 
different  market  makers,  ECNs,  and 
regional  exchanges. '^«  Trade  reporting 
for  Nasdaq  securities  involves  multiple 
market  makers  reporting  trades  in  the 
same  stock  from  different  locations 


**  See  Letter  to  Jonathan  G  Katz.  Secretary, 
Commission,  bom  Edward  S.  Knight,  Executive 
Vice  President  and  Chief  Legal  Officer.  NASD 
(August  7.  2000). 
«^'  See  2002  NTSE  Annual  Report 
^  For  example,  in  May  2003.  there  were  an 
average  of  73  market  makers  per  issue  in  the  top 
1%  of  Nasdaq  stocks  by  trading  volume,  40  5 
market  makers  per  issue  in  the  next  9%  of  stocks, 
and  an  overall  average  of  15  4  market  makers  per 
issue  The  majority  of  Nasdaq  trading  occurs 
primarily  at  dealer  market  centers  The  agency 
markets  operated  by  the  seven  ECNs  in  Mav  2003 
accounted  for  23,3%  of  Nasdaq  share  volume  In 
addition,  the  Archipelago  Exchange  and  the 
Cincirmati  Stock  Exchange  each  account  for  12.8% 
of  the  Nasdaq  Share  Volume  for  a  total  of  25.6% 
of  Nasdaq  Share  Volume.  See 
www.maTketdata.nasdaq.com. 


using  different  means  of  reporting. 
Although  trades  are  required  to  be 
reported  within  90  seconds  after 
execution,  they  are  published  in 
reporting  sequence,  not  trade 
sequence.'^'^  This  reporting  may  create 
upticks  and  downticks  that  may  not 
accurately  reflect  price  movements  in 
the  security  for  the  purposes  of  the  tick 
test.  To  a  lesser  degree,  this 
phenomenon  occurs  in  exchange-listed 
securities  that  are  traded  in  multiple 
venues. 

We  are  proposing  Rule  201  of 
Regulation  SHO,  which  would  replace 
Rule  lOa-l's  tick  test  with  a  test  using 
the  consolidated  best  bid  as  the 
reference  point  for  permissible  short 
sales  Specifically,  subparagraph  fb)  of 
proposed  Rule  201  would  require  that 
all  short  sales  in  exchange-listed  and 
Nasdaq  .NMS  securities,  wherever 
traded,  be  effected  at  a  price  at  least  one 
cent  above  the  consolidated  best  bid  at 
the  time  of  execution. 'O  A  bid  test 
would  apply  a  uniform  rule  to  trades  in 
the  same  securities  that  occur  in 
multiple,  dispersed,  and  diverse 
markets.  Moreover,  a  bid  test  would 
provide  greater  flexibility  in  effecting 
short  sales  in  a  decimals  environment, 
as  discussed  below.  Finally,  a  bid  test 
would  better  accommodate  increasingly 
popular  automated  trading  systems  that 
utilize  passive  pricing  and  trading 
systems  that  offer  price  improvement 
based  on  the  consolidated  best  bid  and 
offer.  ~i 

The  proposed  bid  test  in  Rule  201 
would  require  that  a  short  sale  be 
effected  at  a  price  at  least  one  cent 
above  the  best  consolidated  bid  at  the 


s^NASD  Rule  4632.  Transaction  Reporting, 
requires  market  makers  to  transmit  through  the 
Automated  Confinnation  Transaction  Service  or 
"ACT"  all  last  sale  reports  of  transactions  in 
designated  securities  executed  during  normal 
market  hours  within  90  seconds  after  execution.  See 
NASD  Rule  4632  (NMS  securities)  and  Rule  4642 
(Nasdaq  SmallCap  securities),  and  Rule  6420 
(exchange-listed  securities) 

'"To  address  the  problem  of  locked  and  crossed 
markets,  we  have  proposed  an  exception  from  the 
proposed  bid  test  allowing  a  responsible  broker  or 
dealer,  as  defined  in  17  CFR  240  llAcl-l(a)(21),  to 
effect  a  short  sale  at  a  price  equal  to  the 
consolidated  best  offer  when  the  market  for  the 
covered  security  is  locked  or  crossed,  provided 
however,  that  the  exception  shall  not  apply  to  any 
broker  or  dealer  who  initiated  the  locked  or  crossed 
market  See.  infra  Part  VTA  7  for  a  further 
discussion  of  this  exception, 

• '  Passive  pricing  systems  often  effect  trades  ai  an 
independently-derived  price,  such  as  the  midpoint 
of  the  bid-offer  spread  Such  pricing  would  often 
not  satisfy  the  current  tick  test  However,  midpoint 
pricing  would  generally  satisfy  a  test  requiring  a 
short  sale  to  be  priced  above  the  current  best  bid. 
We  generally  do  not  believe  that  such  passive 
pricing  systems  present  significant  opportunities  for 
short  selling  abuse.  See  infra,  part  IVD,  for  a  further 
discussion  of  passive  pricing 
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time  of  execution.'-  This  would  be  a 
significant  change  from  the  current  tick 
test,  which  is  based  on  last  sale  prices. 
The  bid  test  also  would  operate 
differently  from  the  current  rule  for 
Nasdaq  securities.  NASD's  Rule  3350 
prohibits  NASD  members  from  effecting 
short  sales  in  NMS  securities  at  or 
below  the  best  bid  when  the  best  bid 
displayed  is  below  the  preceding  best 
bid  in  a  security.  However,  if  there  is  an 
"upbid"  in  a  security,  i.e..  the  best  bid 
displayed  is  above  the  preceding  best 
bid.  there  is  no  restriction  on  the  price 
that  a  NASD  member  can  sell  an  NMS 
security  short.' ' 

Under  the  proposed  uniform  bid  test, 
the  price  at  which  a  short  sale  could  be 
effected  would  move 
contemporaneously  with  the  movement 
of  the  consolidated  best  bid."-*  In 
contrast,  compliance  with  the  current 
short  sale  price  tests  require  a 
comparison  of  the  previous  last  sale  in 
relation  to  the  most  recent  last  sale  in 
listed  securities  or  a  comparison  of  the 
current  bid  with  the  previous  bid  for 
Nasdaq  securities 

We  recognize  that  a  quotation  only 
proposes  a  transaction,  whereas  the  last 
trade  price  reflects  an  actual  trade. 
However,  pursuant  to  C^ommission  and 
SRO  rules,  quotations  for  all  covered 
securities  must  be  firm.  Further,  we 
believe  that  bids  generallv  are  a  more 
accurate  reflection  of  current  prices  for 
a  security  because  last  trade  prices  can 
be  reported  out-of-sequence  within  a  90 
second  window. 

We  believe  the  proposed  bid  test 
would  promote  the  fundamental  goals  of 
short  sale  regulation.  First,  the  proposed 
bid  test  would  facilitate  relatively 
unrestricted  short  selling  in  an 
advancing  market,  because  the  short 
selling  reference  price  would  move  with 
the  current  interest  of  the  market. 


-  .As  staled  in  the  Cormnission's  approval  of 
Nasdaq's  penny  short  sale  pilot,  a  SO. 01  increment 
for  a  short  sale  price  lest  is  a  reasonable  increment 
in  a  decimals  en%'ironmenl  See  Securities  Exchange 
.\a  Release  No.  44030  (March  2,  2001),  66  FR 
14235  (March  8.  2001).  However,  the  Commission 
may  revisit  this  requirement  upon  the  completion 
of  its  analysis  of  statistical  data  relating  to  quoting 
and  trading  activity  in  a  decimals  environment. 

" '  Should  the  Commission  adopt  changes  to 
existing  short  sale  regulations,  the  SROs  would 
need  to  update  their  rules  to  reflect  our 
modifications 

'■'  Under  the  proposed  bid  test,  if  the  best  bid  in 
a  security  is  $47  00.  short  selling  would  be  allowed 
at  $47.01  or  higher,  regardless  of  whether  the 
immediately  preceding  bid  was  S46.99  or  $47.01 
(i  e  .  It  does  not  matter  whether  the  current  bid  is 
an  upbid  or  Hownbid  from  the  immedialelv 
preceding  bid).  .Mso.  if  the  best  bid  in  a  security 
is  $47  00.  and  the  last  trade  price  in  the  security 
was  $47  05.  short  selling  would  be  allowed  at 
$47  01  or  higher  (;.e.,  the  last  sale  price  is 
irrelevant). 


The  proposed  bid  test  also  is  designed 
to  achieve  the  second  and  third 
objectives  of  the  short  sale  rule, 
preventing  short  selling  at  successively 
lower  prices  and  preventing  short 
sellers  from  accelerating  a  decline  in  the 
market  by  exhausting  all  remaining  bids 
at  one  price  level.  One  of  the  negative 
uses  of  short  selling  is  attempting  to 
establish  lower  transaction  prices  in  a 
security,  hoping  to  induce  others  to 
liquidate  their  positions  and  lower 
prices  further.'"'  A  short  seller  may 
attempt  to  accomplish  this  by 
exhausting  higher  priced  bids  in  a 
security,  thus  creating  the  appearance  of 
a  declining  market. ^^^  Barring  short  sales 
at  prices  equal  to  or  below  the 
consolidated  best  bid  would  prevent 
short  sellers  from  exhausting  the  bids  in 
a  security  and  thus  prevent  short  sellers 
from  inducing  a  price  decline.  Since 
only  long  sellers  could  sell  at  the 
consolidated  best  bid.  it  is  unlikely  that 
short  sellers  could  directly  cause  short 
selling  at  successively  lower  prices.^'' 

,     While  we  believe  the  uniform  bid  test 
is  the  most  flexible  approach  to 
modernizing  the  short  sale  rule  while 
continuing  to  promote  the  goals  of  short 
sale  regulation,  we  understand  that 
some  market  participants  may  desire  an 
even  greater  range  of  prices  at  which  to 
effect  sh{)rt  sales.  One  alternative  would 
be  a  bid  test  allowing  short  selling  at  a 
price  equal  to  or  above  the  consolidated 
best  bid  if  the  current  best  bid  is  above 
the  previous  bid  (;.e.,  an  upbid). 
However,  in  this  alternative,  short 
selling  would  be  restricted  to  a  price  at 
least  one  cent  above  the  consolidated 
best  bid  (not  equal  to  the  best  bid)  if  the 
current  best  bid  is  below  the  previous 


"'■  See  Securities  Exchange  Act  Release  No.  10688 
(March  6.  W74),  39  FR  10604  (March  21,  1974). 

'6W. 

■ '  The  Commission  would  view  activity  by 
market  participants  to  alter  the  consolidated  best 
bid  solely  for  the  purpose  of  facilitating  short  sales 
as  a  violation  of  proposed  Regulation  SHO,  as  well 
as  potentially  the  anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities  laws,  including 
Sections  9(b).  10(b),  and  15(c)  of  the  Exchange  Act, 
and  Rules  lOb-5  and  15cl-2  thereunder.  For 
example,  a  broker-dealer  may  attempt  to  circumvent 
the  rule  by  entering  into  an  arrangement  with  a 
customer  in  which  the  customer  would  sell  short 
to  the  dealer  one  cent  above  the  bid,  and  the  dealer 
would  charge  a  higher  commission  to  cover  the 
price  The  dealer  would  then  sell  "long"  at  the  bid. 
An  example  of  this  is  as  follows:  Assume  that  the 
best  bid  is  S20.35.  A  broker-dealer  could  arrange 
with  a  cu.stamer  to  execute  a  short  sale  at  $20.36, 
and  include  a  mark-up  or  commission  of  6  cents. 
The  net  to  the  customer  would  thus  be  $20.30.  The 
broker-dealer  could  then  sell  long  into  the  bid  at 
$20.35,  thus  earning  a  profit  on  the  transaction.  Not 
only  mav  such  activity  violate  reporting  rules  (see 
NASD  Rule  6130(d)(3)).  such  activity  could  be 
viewed  as  fraudulent  and/or  manipulative  by  the 
Commission. 


bid  {i.e.,  a  downbid).'"  This  alternative 
test  would  apply  to  the  same  securities 
as  our  uniform  bid  test."''  While  we  are 
not  proposing  this  alternative  test  as 
part  of  Regulation  SHO,  we  seek 
comment  on  this  test  as  another  possible 
approach  to  regulating  short  sales. 

We  are  aware  that  these  proposals 
represent  significant  changes  in  the 
operation  of  Rule  lOa-1.  We  request 
comment  about  the  appropriateness  of 
the  proposed  bid  test  and  the  alternative 
bid  test. 

Q.  Should  short  sales  rcmtinue  to  be 
limited  by  a  price  test?  If  the  Commission  did 
not  adopt  a  price  test  under  Regulation  SHO, 
should  it  also  preclude  the  ability  of  the 
SROs  to  have  price  tests? 

Q.  Would  there  be  any  benefits  in 
eliminating  a  short  sale  price  test?  Would  the 
elimination  of  a  price  test  benefit  the  markets 
by  allowing  investors  to  more  freely  short  sell 
potentially  overvalued  securities  so  that  their 
price  more  accurately  reflects  their 
fundamental  value?  ^-Vre  there  other  benefits 
to  the  removal  of  a  price  test,  such  as 
elimination  of  systems  and  surveillance 
costs? 

Q.  Would  the  proposed  "bid  test"  in  Rule 
201,  allowing  short  sales  above  the  best 
consolidated  bid.  effectively  prevent  short 
selling  being  used  as  a  tool  for  driving  the 
market  down? 

Q.  Would  short  sale  regulation  using  the  . 
proposed  bid  test  operate  effectively  in  an 
auction  market?  If  not.  whv  not? 

Q.  Would  short  sale  regulation  using  the 
proposed  bid  test  operate  effectively  in  a 
dealer  market?  If  not.  why  not? 

Q.  Would  there  ever  be  a  circumstance 
where  there  would  not  be  a  consolidated  bid 
in  an  exchange-listed  or  Nasdaq  NMS 
security?  If  so,  please  describe. 

Q.  The  proposed  bid  test  likely  would 
inhibit  short  sales  in  a  declining  market 
because  there  would  be  few  execution 
opportunities  above  the  best  bid.  Is  this 
appropriate? 

Q.  Is  a  one-cent  increment  an  appropriate 
standard  for  allowing  short  sales  above  the 
best  consolidated  bid?  If  not,  what  is  an 
appropriate  increment? 

Q.  Vi^ould  short  sale  regulation  using  the 
proposed  bid  test  present  any  automated 
systems  problems  for  market  participants? 

Q.  Would  the  proposed  bid  test  operate 
effectively  in  the  current  decimal 
environment,  i.e.,  would  bid  flickering 
inhibit  the  operation  of  the  test? 


'"The  following  example  demonstrates  the 
operation  of  this  alternative  uniform  short  sale  rule: 
If  the  consolidated  best  bid  in  a  securitv  is  $47  00, 
and  the  immediately  preceding  bid  was  $46.99, 
short  selling  would  be  allowed  at  $47  00  or  higher. 
If  the  con,solidated  best  bid  in  a  securitv  is  547  00, 
and  the  immediately  preceding  bid  was  $47.01, 
short  selling  would  only  be  allowed  at  $47.0]  or 
higher. 

■"^  We  note  that,  unlike  the  proposed  bid  test,  this 
alternative  test  would  incorporate  the  preceding  bid 
into  the  calculation  of  the  pnce  at  which  a  short 
sale  could  be  executed.  This  would  add  a  layer  of 
complexity  to  the  rule  and  could  impose  additional 
programming  costs. 
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Q.  Would  the  proposed  bid  test  fulfill  the 
fundamental  goals  of  short  sale  regulation'' 

Q,  Would  the  alternative  test  allowing 
short  sellinj;  at  a  price  equal  to  or  above  the 
consolidated  best  bid  if  it  is  an  upbid  better 
fulfill  the  goals  of  short  sale  regulation? 

B  Scope  of  the  Uniform  Bid  Test 

1   Securities  Subject  to  the  Price  Test 

The  prf^posed  bid  test  would  apply  to 
all  securities  currently  subject  to  short 
sale  price  tests,  i.e.,  exchange-listed  and 
Nasdaq  NMS  securities,  wherever  they 
are  traded.  Specifically,  the  proposed' 
bid  test  would  applv  to  all  national 
market  system  securities  as  defined  in 
§  240.  n  Aa2-1  of  this  chapter,  but  shall 
exclude  Nasdaq  Small  Cap  securities,  as 
determined  by  NASD  rules. 

Market  information  for  securities, 
including  quotes,  is  disseminated 
pursuant  to  a  variety  of  different 
national  market  system  plans. 
Generally,  the  SRC3s  have  developed 
networks  or  systems  that  disseminate 
market  information.""  The  NYSE,  Amex, 
Nasdaq,  and  the  regional  exchanges  are 
all  required  to  make  available  to 
vendors  the  best  bids  in  any  common 
stock,  long-term  warrant,  or  preferred 
stock."'  This  information  is 
disseminated  as  a  part  of  an  effective 
transaction  reporting  plan  pursuant  to 
the  Consolidated  Tape  Association  Plan 
(CTA  Plan)  and  the  Consolidated 
Quotation  Plan  (CQ  PlanJ.  The  NYSE, 
Amex,  Nasdaq,  and  the  regional 
exchanges  all  participate  in  the  CTA 
Plan  and  CQ  Plan."-  Finallv,  Nasdaq 
disseminates  market  information  for 
securities  in  the  two  tiers  of  the  Nasdaq 
market,  i.e..  NMS  and  SmallCap  stocks, 
as  well  as  certain  other  securities  traded 
OTC.  Information  for  NMS  securities  is 
collected  and  disseminated  pursuant  to 
NASD's  rules  and  the  Nasdaq/UTP 
plan."' 


"0  In  relevant  part,  these  networks  can  be 
categorized  as  follows:  (1)  Network  A— securities 
listed  on  the  NYSE:  (2)  Network  B— securities  listed 
on  Amex  or  the  regional  exchanges:  and  (3)  Nasdaq 
system— securities  qualified  for  inclusion  in  the 
Nasdaq  system  and  certain  other  securities  traded 
in  the  OTC  market 

"' See  Exchange  .Act  Rule  llAcl-l.  17CFR 
240.11Acl-l;  Exchange  Act  Rule  llAcl-4,  17  CFR 
240.11Acl-4. 

»-=CTA  Plan.  Sections  I(q)  and  VIl(a)(i)  for  NTSE 
securities  (Network  Al.  CTA  Plan,  SecUons  I(q)  and 
Vll(a)  for  Amex  and  the  regional  exchanges 
(Network  B)  These  plans  were  adopted  pursuant  to 
Rule  11.^33-1,  17  CFR  240  11  Aa3-1.  which  governs 
the  dissemination  of  transaction  reports  and  last 
trade  price  information  in  national  market  system 
securities  (equity  securities  listed  on  national 
securities  exchanges  or  included  in  the  national 
market  tier  of  Nasdaq),  In  general,  this  rule  requires 
an  SRO  to  file  a  transaction  reporting  plan  for  such 
securities,  and  it  requires  SRO  members  to  transmit 
information  required  by  the  plans  to  the  SROs 

"'See  Securities  Exchange  Act  Release  No.  42208 
(December  9.  1999)  64  KR  70613  (December  17, 


These  networks  are  designed  to 
ensure  that  consolidated  bids  from  the 
various  market  centers  that  trade 
exchange-listed  and  Nasdaq  NMS 
securities  are  continually  collected  and 
disseminated  on  a  real-time  basis,  in  a 
single  stream  of  information.  Thus,  all 
market  participants  would  have  access 
to  the  consolidated  bids  for  all  the 
securities  that  would  be  subject  to  the 
proposed  uniform  bid  test. 

2,  Securities  Not  Subject  to  the  Price 
Test 

We  are  not  proposing  at  this  time  to 
extend  the  uniform  bid  test  to  securities 
not  currently  covered  by  a  short  sale 
price  test  (i.e.,  Nasdaq  SmallCap, 
OTCBB,  and  Pink  Sheet  securities)  in 
part  because  these  markets  have  not 
been  subject  to  the  rule  in  the  past. 
More  significantly,  we  believe  that  the 
proposed  locate  and  deliver 
requirements  may  address  many  of  the 
concerns  regarding  abusive  short  selling 
in  thinly-capitalized  securities  trading 
over-the-counter.  In  particular,  these 
proposals  should  significantly 
discourage  efforts  to  deliberately 
depress  the  price  of  these  securities  by 
removing  the  leverage  abusive  short 
sellers  enjoy  through  short  selling 
without  incurring  the  costs  of  borrowing 
and  delivering.  We  recognize,  however, 
that  issuers  of  less  actively  traded 
securities  believe  that  they  are 
particularly  vulnerable  to  "abusive" 
short  selling,  and  we  seek  specific 
comment  on  whether  the  proposed  bid 
test  or  other  price  test  should  be 
extended  to  these  securities. 

Q.  Should  the  proposed  uniform  bid  test  be 
extended  to  Nasdaq  SmallCap  and  OTCBB 
Securities?  Do  these  securities  need  the 
protection  of  the  proposed  uniform  bid  test? 

Q.  Should  the  proposed  uniform  bid  test  be 
extended  to  other  OTC  securities,  e.g.,  those 
quoted  in  the  Pink  Sheets?  If  so,  are  quotes 
in  these  securities  disseminated  in  a  manner 
that  would  allow  for  the  use  of  the  proposed 
uniform  bid  test?  In  addition,  would  the 
proposed  bid  test  be  workable  due  to  the  fact 
that  the  best  bid  in  these  securities  could  be 
outstanding  for  long  periods  of  time?  If  not, 
could  a  last  sale  test  or  some  other  test  be 
applied  to  these  securities? 

C.  Bid  Test  Flexibility  in  a  Decimals 
Environment 

The  Commission  is  aware  of  concerns 
about  the  ability  to  effect  short  sales 
using  the  tick  test  in  a  decimals 
environment.  In  particular,  with  the 
increase  in  the  number  of  price  points 
from  16  to  100  per  dollar  as  a  result  of 
pricing  in  decimals,  there  has  been  an 


increase  in  price  flickering,  i  e..  an 
increase  in  the  number  of  times  the  last 
trade  price  in  a  security  changes 
rapidly. 

As  a  result  market  participants  have 
sought  relief  from  the  tick  test 
provisions  of  Rule  lOa-1.  For  example, 
some  third  market  makers  in  exchange- 
listed  securities  offer  trade  execution  for 
eligible  customer  orders  at  a  price  equal 
to  or  better  than  the  consolidated  best 
offer.  However,  if  the  consolidated  best 
offer  is  below  the  previous  last  reported 
sale  in  a  security  and  the  third  market 
maker  or  specialist  has  a  short  position, 
sales  at  the  consolidated  best  offer 
would  violate  the  tick  test  of  Rule  10a- 
1.  The  Commission  has  granted  an 
exemption  from  Rule  lOa-1  to  permit 
registered  market  makers  and  exchange 
specialists  publishing  two-sided  quotes 
in  a  security  to  sell  short  to  facilitate 
customer  market  and  marketable  limit 
orders  at  the  consolidated  best  offer, 
regardless  of  the  last  trade  price. "■»  The 
exemption  provided  relief  in  a  decimals 
environment  to  market  makers  and 
specialists  in  instances  where  they 
would  be  providing  liquidity  in 
response  to  customer  buy  orders.  Such 
relief  would  not  be  necessary  with  a  bid 
test,  since  such  sales  [by  any  market 
participant)  would  always  be 
effectuated  above  the  best  bid, 
specifically  at  the  consolidated  best 
offer  or  better. 

Permitting  short  sales  above  the  best 
bid  should  alleviate  other  difficulties 
complying  with  the  tick  test  in  a 
decimals  environment.  The 
Commission's  Office  of  Economic 
Analysis  (OEA)  conducted  a  study  that 
found  that  the  proposed  bid  test  is 
considerably  less  restrictive  than  the 
current  tick'test.«5  Specifically,  OEA 


1999)  (concept  release  requesting  comment  on  the 
regulaUon  of  market  information  fees  and 
revenues). 


«••  See  Letter  re:  Bernard  L.  Madoff  Investment 
Securities  LLC  (February  9.  2001)  (exemption  from 
Rule  lOa-1  to  allowing  registered  market  makers 
and  specialists  to  sell  short  to  facilitate  customer 
market  and  marketable  limit  orders  at  the 
consolidated  best  offer  regardless  of  the  last  trade 
price).  All  such  short  sales  effected  pursuant  to  the 
exemption  are  required  to  be  reported  as  'sell  short 
exempt."  This  relief  is  strictly  limited  to  the 
facilitation  of  customer  market  and  marketable  limit 
orders  and  is  not  available  as  a  means  of  soliciting 
customer  orders.  Moreover,  the  exemption  letter 
notes  that  whether  an  execution  at  the  consobdated 
best  offer  constitutes  best  execution  of  a  customers 
trade  will  depend  on  all  the  facts  and 
circumstances. 

"■*  The  study  was  conducted  using  stocks  listed  on 
the  NYSE  during  the  month  of  July.  2003.  The  study 
did  not  examine  the  proposed  bid  test  relative  to 
the  current  Nasdaq  bid  test.  The  study  is  available 
in  the  Commission's  Public  Reference  R-oom.  See 
also  Alexander  and  Peterson,  1999,  Short  Selling  on 
the  New  York  Stock  Exchange  and  the  £fv.(s  of  the 
Uptick  Rule,  Journal  of  Financial  Intermediation  (a 
study  of,  among  other  things,  short  selling 
opportunities  under  the  current  tick  test  in  a 
declining  market). 
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compared  the  minimum  shortable  price 
(MSP)  using  the  proposed  bid  test  and 
the  current  tick  test.  Under  the  proposed 
bid  test,  the  MSP  is  always  a  minimum 
increment  above  the  bid.  Under  the  tick 
test,  if  the  last  transaction  was  on  an 
uptick  or  zero-plus  uptick.  the  MSP  is 
equal  to  the  latest  transaction  price.  If 
the  latest  transaction  price  was  on  a 
minus  tick  or  a  zero-minus  tick,  the 
MSP  is  equal  to  the  latest  transaction 
price  plus  one  tick."**  OEA  found  that 
the  tick  test  was  more  restrictive  (the 
MSP  was  higher  for  the  tick  test  than  it 
was  for  the  proposed  bid  test)  60.4%  of 
the  time,  the  proposed  bid  test  and  tick 
test  were  equally  restrictive  (the  MSP 
for  the  tick  test  and  the  proposed  bid 
test  were  the  same)  15.5%  of  the  time, 
and  the  proposed  bid  test  was  more 
restrictive  (the  MSP  was  at  or  below  the 
bid)  24.1%  of  the  time.  As  this  study 
indicates,  the  proposed  bid  test  should 
offer  more  short  selling  opportunities 
than  the  current  tick  test. 

D.  Bid  Test  Flexibility  for  Passive 
Pricing  Systems 

We  have  granted  limited  exemptive 
relief  from  the  tick  test  provisions  of 
Rule  lOa-1  in  connection  with  short 
sale  transactions  executed  on  a  volume- 
weighted  average  price  (VWAP)  basis.^^ 
The  relief  is  limited  to  VWAP 
transactions  that  are  arranged  or 
"matched"  before  the  market  opens  at 
9:30  a.m.  but  are  not  assigned  a  price 
until  after  the  close  of  trading  when  the 
VWAP  value  is  calculated.""  We  granted 
the  exemption  based,  in  part,  on  the  fact 
thiit  these  \^VAP  short  sale  transactions 
appear  to  pose  little  risk  of  facilitating 
the  type  of  market  effects  that  Rule  10a- 
1  was  designed  to  prevent.  In  particular, 
the  pre-opening  VWAP  short  sale 
transactions  do  not  participate  in  or 
affect  the  determination  of  the  VWAP 
for  a  particular  security.  Moreover,  the 


■"  [n  OEAs  analysis,  if  the  tick  test  MSP  was 
greater  than  the  MSP  from  the  proposed  bid  test, 
then  the  lick  lest  was  more  restrictive  than  the 
proposed  bid  test  because  the  bid  test  allows  lower 
execution  prices,  and.  of  course,  the  converse 
coDclusion  would  be  reached  if  the  opposite  was 
true. 

"'  .See  p  g  Letter  re  VW.\P  Trading  System 
(March  24,  19991,  Letter  re;  leffries  and  Company, 
Inc.  (Jeffco)  (December  7.  2000);  Letter  re:  POSH" 
(March  30,  2001);  Letter  re:  Morgan,  Stanley  &  Co., 
Inc.  (May  1 1 ,  2001 1;  Letter  re:  Vie  Institutional 
Ser\'ices  (February  12,  2003). 

^"  The  VWAP  for  each  security  is  generally 
detennined  by  (1)  Calculating  raw  values  for 
regular  session  trades  reported  by  the  Consolidated 
Tape  during  the  regular  trading  day  by  multiplying 
each  such  price  by  the  total  number  of  shares  traded 
at  that  price;  (2)  compiling  an  aggregate  sum  by 
adding  each  calculated  raw  value  from  step  one 
above,  and  (3)  dividing  the  aggregate  sum  bv  the 
total  number  of  reported  shares  for  that  day  in  the 
security  5ee,  e.g.,  Letter  re:  POSIT  (March  30, 
2001) 


Commission  stated  that  all  trades  used 
to  calculate  the  day's  VWAP  would 
continue  to  be  subject  to  Rule  lOa-1."^ 

There  are  also  electronic  trading 
systems  that  match  and  execute  trades 
at  other  independently-derived  prices, 
such  as  the  midpoint  of  the 
consolidated  best  bid  and  offer.  Limited 
short  sale  relief  has  been  granted  to 
certain  systems  that  match  customer 
orders  at  random  times  within  specific 
time  intervals.^"  These  systems  had 
requested  relief  from  Rule  lOa-1 
because  matches  could  potentially  occur 
at  a  price  below  the  last  reported  sale 
price.  Due  to  the  passive  nature  of 
pricing  and  the  lack  of  price  discovery, 
trades  executed  through  the  systems 
generally  do  not  appear  to  involve  the 
types  of  abuses  that  lOa-1  was  designed 
to  prevent.^' 

We  believe  that  the  proposed  bid  test 
would  accommodate  the  recent  growth 
of  matching  systems  that  execute  trades 
at  an  independently  derived  price  above 
the  consolidated  best  bid.  Such 
executions  would  generally  comply 
with  the  proposed  bid  test,  while  also 
enabling  customer  orders  to  seek 
executions  that  would  provide  price, 
and  possiblv  size,  improvement. 

We  note,  however,  that  there  may  be 
instances  where  the  final  execution 
price  of  VWAP  short  sale  transactions 
could  be  at  or  below  the  closing  best  bid 
for  that  security,  and  thus  would  violate 
the  proposed  bid  test.  Nevertheless,  we 
propose  codifying  an  exception  to  the 
bid  test  provisions  of  proposed  Rule  201 
to  permit  short  sales  at  the  VWAP, 
subject  to  the  same  conditions  included 
in  the  above  exemptions. "^^  These  would 
be  the  following:  (1)  All  short  sale 
orders  will  be  received  and  matched 


""The  relief  is  subject  to  a  number  of  conditions, 
including:  limiting  it  to  only  those  securities  which 
would  qualBy  as  "actively-traded  securities"  as 
defined  in  Regulation  M  (imless  the  security  is  part 
of  a  "basket")  17  CFR  242.100;  that  there  be  no  pre- 
arranged matching  sale  and  purchase  orders;  a  10% 
average  daily  volume  limitation  when  acting  as 
principal  oo  the  contra-side  of  a  VWAP  short  sale 
transaction;  and  that  no  fransactions  are  made  for 
the  purpose  of  creating  actual,  or  apparent,  active 
trading  in  or  otherwise  affecting  the  price  of  any 
security.  Sef.  supra  n.  87 

^See  e.g.  Letter  re:  POSIT  (April  23,  2003). 

91  The  relief  was  also  conditioned  on  the  fact  that 
none  of  the  persons  relying  on  the  exemption 
would  be  rapresented  in.  or  otherwise  influence  the 
primary  market  bid  or  offer,  and  that  none  of  the 
transactions  effected  on  the  electronic  system 
would  be  made  for  the  purpose  of  depressing  or 
manipulating  the  price  of  the  security.  Id. 

•J'  We  believe  that  these  conditions  have  worked 
well  in  restricting  the  exemptive  relief  to  situations 
that  do  not  appear  to  raise  the  abuses  that  the  short 
sale  price  test  is  designed  to  prevent,  and  should 
be  incorporated  in  the  proposed  exception.  We  also 
note  that  market  participants  that  have  been  granted 
these  exceptions  have  designed  their  programming 
and  surveillance  systems  in  accordance  with  these 
conditions. 


before  the  regular  trading  session  opens 
and  the  execution  price  of  VWAP 
matched  trades  will  be  determined  after 
the  close  of  the  regular  trading  session; 
(2)  the  VWAP  for  the  covered  security 
is  calculated  by:  calculating  the  values 
for  every  regular  way  trade  reported  in 
the  consolidated  system,  or  on  a 
primary  market  that  accounts  for  75%  or 
more  of  the  covered  security's  average 
daily  trading  volume  for  the  security 
during  the  regular  trading  session,  by 
multiplying  each  such  price  by  the  total 
number  of  shares  traded  at  that  price; 
compiling  an  aggregate  sum  of  all 
values;  and  dividing  the  aggregate  sum 
by  the  total  number  of  reported  shares 
for  that  day  in  the  security;  (3)  the 
transactions  are  reported  using  a  special 
VWAP  trade  modifier;  (4)  short  sales 
used  to  calculate  the  VWAP  will 
themselves  be  subject  to  the  bid  test;  (5) 
the  VWAP  matched  security  qualifies  as 
an  "actively-traded  security"  (as  defined 
under  Rules  101(c)(1)  and  i02(d)(l)  of 
Regulation  M).^^  Where  the  subject 
listed  security  is  not  an  "actively-traded 
security"  or  a  S&P  500  Index  securitv. 
the  proposed  short  sale  transaction 
would  be  permitted  only  if  it  is 
conducted  as  part  of  a  basket  transaction 
of  20  or  more  securities  in  which  the 
subject  security  does  not  comprise  more 
than  5%  of  the  value  of  the  basket 
traded;  (6)  the  transaction  is  not  effected 
for  the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  or  otherwise 
affecting  the  price  of  any  security;  (7)  a 
broker  or  dealer  shall  be  permitted  to  act 
as  principal  on  the  contra-side  to  fill 
customer  short  sale  orders  only  if  the 
broker  or  dealer's  position  in  the  subject 
security,  as  committed  by  the  broker- 
dealer  during  the  pre-opening  period  of 
a  trading  day  and  aggregated  across  all 
of  its  customers  who  propose  to  sell 
short  the  same  security  on  a  VW.AP 
basis,  does  not  exceed  10%  of  the 
subject  security's  relevant  average  daily 
trading  volume,  as  defined  in 
Regulation  M.'^"  Any  VWAP  short  sale 
transaction  that  does  not  meet  these 
conditions  would  need  to  comply  with 
the  bid  test.  In  addition,  all  other 
provisions  of  Regulation  SHO.  including 
the  marking  requirements  in  Rule  201 
and  the  locate  and  deliver  requirements 
in  Rule  203.  would  apply.  We  request 
comment  on  whether  the  proposed 
exception  for  VWAP  executions,  subject 
to  these  conditions,  is  appropriate. 


^3  At  this  time,  securities  that  qualify  as  'actively 
fraded  securities"  under  Rule  101  of  Regulation  M 
and  securities  that  comprise  the  S&P  500  index 
would  qualify  as  "actively  traded  securities"  for 
purposes  of  this  exception 

""IT  CFR  242.100(b). 
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Q,  Do  VW'AP  transactions  create  penerse 
incentives  for  broker-dealers,  such  that  thev 
should  not  be  granted  an  exception  ■"  If  an 
exception  is  included,  are  there  wavs  to 
detect  and  limit  the  effects  of  these  perverse 
incentives,'' 

Q.  Are  the  proposed  conditions  for  the 
VWAP  exception  appropriate?  If  not,  why 
nof  Should  there  be  any  additional 
conditions? 

V.  Pilot  Program 

A.S  a  part  of  the  Commission's  review 
of  short  sale  regulation,  we  are  also 
proposing  temporary  Rule  202  of 
Regulation  SHO  that  would  suspend,  on 
a  pilot  basis,  the  operation  of  the 
proposed  bid  test  of  proposed  Rule  201 
for  specified  liquid  securities.  We 
believe  that  the  pilot  is  appropriate  for 
several  reasons.  The  pilot  would  enable 
us  to  study  the  effects  of  relatively 
unrestricted  short  selling  on,  among 
other  things,  market  volatilitv,  price 
efficiency,  and  liquidity.  This  would 
thus  allow  us  to  obtain  empirical  data 
to  assess  whether  short  sale  regulation 
should  be  removed,  in  part  or  in  whole, 
for  actively  traded  securities.  The  pilot 
would  also  allow  the  Commission  to 
determine  the  extent  to  which  the 
proposed  bid  test  achieves  the  three 
objectives  of  short  sale  regulation 
through  the  comparison  of  trading 
activity  of  similar  stocks  subject  to  the 
test  and  those  not  subject  to  the  test. 

In  1976  the  Commission  proposed  a 
suspension  of  the  tick  test  as  a  part  of 
a  comprehensive  review  of  short  sale 
regulation  that  was  designed  to  obtain 
statistical  data  regarding  short  selling,^^ 
The  pilot  was  never  implemented  due  to 
concerns  expressed  by  trading  markets 
and  listed  companies. "f*  However,  there 


«^Sep  Securities  Exchange  Act  Release  No.  13091 
(December  21,  1976),  41  FR  56530.  We  proposed 
three  alternative  lemporan,-  rules  that  would  have 
suspended  the  lick  test  to  varving  degrees  in  order 
for  critical  data  to  be  collected.  The  three 
alternative  temporary  rules  would  have:  (1) 
Suspended  the  operation  of  the  short  sale  rule  for 
all  securities  registered,  or  admitted  to  unlisted 
trading  privileges  on  a  national  securities  exchange: 
(2)  suspended  the  operation  of  the  tick  test  only  for 
equity  securities  (other  than  warrants,  rights,  or 
options)  that  are  registered,  or  admitted  to  unlisted 
trading  privileges,  on  more  than  one  national 
securities  exchange  and  for  which  transactions  were 
reported  in  the  consolidated  system:  and  (3) 
suspended  the  operation  of  the  tick  test  only  for  the 
fifty  most  active  equity  securities  (other  than 
warrants,  rights,  or  options)  during  the  12  calendar 
months  preceding  the  effective  date  of  the  rule. 
However,  the  Commission  withdrew  this  and  other 
short  sale  rule  proposals  largely  because 
commenters  did  not  support  the  changes.  Securities 
Exchange  Act  Release  No.  17347  (December  1 
1980),  45  FR  80834  (December  8,  1980) 

*One  commenter  expressed  concern  that 
removal  of  the  tick  lest  might  accelerate  market 
declines  and  increase  volatility  as  well  as  create 
distortions  in  the  market  for  secondarv'  or  tertiary 
stocks.  See  Letter  from  lames  E.  Buck,  Secretary, 
NYSE,  to  George  A.  Fitzsimmons.  Secretary.  SEC 


have  been  significant  developments  in 
market  surveillance  smcf  197fi  that  now 
make  a  pilot  more  appropriate.  Further, 
the  Commission  and  SROs  now  have 
access  to  a  wide  range  of  trading  data  on 
potentially  manipulative  trading 
behavior.'*"  Access  to  this  information 
greatly  enhances  the  ability  of  the 
Commission  and  the  SROs  to  monitor 
trading  behavior  during  the  proposed 
suspension  of  the  bid  test  and  surveil 
for  manipulative  short  selling. 

We  also  believe  that  a  pilot  may  be 
appropriate  in  light  of  the  Commodity 
Futures  Modernization  Act  of  2000 
(CFMA)  lifting  the  ban  on  security 
futures.^"  Among  other  things,  investors 
are  now  allowed  to  enter  into  futures 
contracts  for  the  sale  of  individual 
securities  at  a  fixed  point  in  the  future 
and  at  a  set  price.  In  authorizing  single 
stock  futures  trading.  Congress 
exempted  transactions  in  security 
futures  products  from  short  sale 
regulation.  Short  security  futures,  i.e., 
obligating  a  person  to  make  a  future 
delivery  of  the  underlying  securities, 
may  function  as  a  substitute  for  short 
selling  the  underlying  stock. ^"^  We 
believe  that  to  the  extent  possible, 
consistent  with  investor  protection,  one 
market  should  not  benefit  over  another 
because  of  regulatory-  differences.  Thus. 


(March  17,  1977)  Another  commenter  stated  that 
the  tick  test  should  be  retained  to  prevent 
manipulative  short  selling  even  though  some 
arguments  could  be  made  that  short  selling  helps 
adjust  markets  to  their  proper  levels  more  quickly 
The  commenter  stated  that  it  was  beneficial  to 
retain  Rule  lOa-1  until  such  time  a  rule  could  be 
devised  that  distinguished  between  manipulative 
and  non-manipulative  short  sales.  See  Letter  from 
Frank  A.  Hutson,  Jr.,  Chairman,  Securities  Law 
Conmiittee,  American  Society  of  Corporate 
Secretaries.  Inc.,  to  George  A.  Fitzsimmons, 
Secretary.  SEC  (May  3.  1977). 

«■  For  example,  the  NYSE  has  since  implemented 
both  on-line  and  off-line  automated  surveillance 
capability,  and  monitors  trading  on  both  a  real-time 
and  next  day  basis.  Further,  the  NTSE  also  utilizes 
an  audit  U-ail  through  its  Intermarket  Surveillance 
Information  System  (ISIS)  data  base.  Securities 
Exchange  Act  Release  No.  22183  (June  28,  1985)  50 
FR  27875  (July  8,  1985).  Further,  NYSE  adopted  a 
rule  requiring  all  transactions  in  NYSE-listed  stocks 
that  are  not  reported  to  the  Consolidated  Tape  to 
be  reported  to  the  Exchange  in  order  to  provide  an 
accurate  record  of  overall  trading  activity.  In  its 
filing  with  the  Commission,  m'SE  stated  that  the 
information  obtained  pursuant  to  the  rule  will 
"augment  and  enhance  its  ability  to  surveil  for  and 
investigate,  among  other  matters,  insider  trading, 
frontrunning,  and  manipulative  activities,  *   *   *" 
Securities  Exchange  Act  Release  No.  31358  (October 
26.  1992)  57  FR  49736  (November  3,  1992)  (order 
approving  NYSE  Rule  41QB) 

™Pub.  L.  106-554,  114  Stat.  2763  (2000).  Futures 
involving  single  slocks  are  generally  defined  as 
fuUires  contracU  (or  options  thereon)  on  single  non- 
exempt  securities  and  narrow  based  groups  or 
indices  of  non-exempt  securities. 

^We  note  that  the  CFMA  exception  was  a 
departure  from  traditional  short  sale  regulation, 
which  is  security-based  rather  than  market-based 
U-e.,  the  tick  test  applies  to  a  securitv  irrespective 
of  the  market  in  which  the  short  sale  occurs.) 


we  intend  to  include  liquid  securities 
subject  to  futures  trading  in  our 
proposed  pilot. 

As  a  result,  we  believe  it  is 
appropriate  to  propose  a  rule  that  would 
establish  procedures  for  a  temporary- 
suspension  of  the  trading  restrictions  of 
the  price  test  of  the  Commission's  short 
sale  rule,  and  any  short  sale  price  test 
of  any  exchange  or  national  securities 
association,  for  a  limited  number  of 
securities.  The  securities  that  could  be 
included  in  the  pilot  could  be 
comprised  of  a  subset  of  the  Russell 
1000  index,  or  such  other  securities  as 
the  Commission  designates  by  order  as 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  after  giving  due 
consideration  to  the  securitv's  liquidity, 
volatility,  market  depth  and  trading     '  ' 
market.  The  relative  weight  given  to 
these  factors  would  vary.  In  particular, 
the  Commission  would  consider 
including  in  the  pilot  one-third  of  the 
securities  in  the  Russell  1000  Index.'"" 
To  select  the  stocks  for  the  pilot  if  we 
were  to  use  the  Russell  1000,  we  would 
sort  the  Russell  1000  by  average  daily 
dollar  volume  over  the  calendar  year 
prior  to  the  start  of  the  pilot  and  use  an 
objective  method  that  would  create  two 
samples  that  should  be  approximately 
similar  in  average  market  value  and 
average  volume.""  Of  course,  as  noted 
above,  the  Commission  might  include 
different  stocks  in  the  pilot  or  base  the 
pilot  on  a  different  broad-based  index  if 
it  were  necessary^  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors. 

While  we  recognize  that  the  price  of 
any  security  can  be  manipulated,  we 
believe  that  as  trading  volume  increases, 
it  becomes  less  likely  that  a  trader 
would  be  able  to  cost-effectivelv 


'""^The  Russell  1000  Index  comprises  the  1.000 
largest  companies  in  the  Russell  3000  Index 
(approximately  92%  of  the  total  market 
capitalization  of  the  Russell  3000  Index).  Inclusion 
in  the  Russell  1000  index  is  based  completely  on 
objective  criteria,  i.e..  market  capitalization.  A  pilot 
containing  slocks  from  the  Russell  1000  index 
would  allow  us  to  analyze  the  effects  of  removing 
price  restrictions  on  a  broad  range  of  liquid 
securities  A  narrower  index  of  liquid  securities 
might  not  provide  the  breadth  of  information 
necessarv-  to  make  an  accurate  determination  of 
these  effects.  ConverseU',  broader  indexes  may 
contain  certain  securities  that  could  be  considered 
less  liquid,  which  may  not  be  appropriate  for  a  pilot 
that  focuses  on  short  selling  in  liquid  securities. 

""  In  addition,  both  samples  should  also  contain 
Nasdaq  and  N-^'SE  stocks,  optionable  stocks,  stocks 
with  associated  security  futures,  and  both  value  and 
growth  stocks  We  hope  that  both  samples  would 
have  similar  average  short  interest  and  similar 
expected  volatility.  Even  if  the  two  samples  differ 
slightly  along  these  dimensions,  researchers  can 
control  for  the  variaUons  using  regression 
techniques. 
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manipulate  the  price  of  a  security.'"^ 
Further,  the  high  levels  of  transparency 
and  surveillance  for  actively-traded 
securities  on  exchanges  and  other 
regulated  markets  make  it  more  likely 
that  any  manipulation  would  be 
detected  and  pursued.'"' 

The  proposed  temporar\^  Rule  202 
would  remain  in  effect  for  two  years. 
We  anticipate  that  a  partial,  two-year 
suspension  of  the  short  sale  rule  would 
allow  the  Commission  to  gather  and 
analvze  the  data  necessary  to  reach 
conclusions  regarding  trading  behavior 
in  the  absence  of  short  sale  price 
restrictioi-rs.  The  sample  period  should 
provide  data  on  advancing  and 
declining  markets,  high  volume  and  low 
volume,  and  different  stages  of  volatility 
so  that  the  suspension  can  be  studied 
fullv.'"" 

The  Commission  notes  that  the 
general  anti-fraud  and  anti- 
manipulation  provisions  of  the  federal 
securities  laws  would  continue  to  apply 
to  trading  activity  in  these  securities, 
thus  prohibiting  trading  activity 
designed  to  improperly  influence  the 
price  of  a  security.'"''  Further,  the  pilot 
would  only  suspend  the  operation  of  the 
proposed  bid  test.  All  other  provisions 
of  proposed  Regulation  SHO.  including 
the  marking  requirements  of  Rule  201 
and  the  locate  and  deliver  requirements 
of  Rule  203.  would  continue  in  effect. 
Finally,  the  Commission  could 
terminate  the  operation  of  the  pilot,  in 
whole  or  in  part,  prior  to  the  end  of  the 
proposed  two-year  period  as  it 
determines  necessary  or  appropriate  in 
the  public  interest  or  to  protect 
investors  by  removing  all  securities 
selected  for  inclusion  in  the  pilot. 

Q.  Is  the  proposed  rule  temporarily 
suspending  the  short  sale  price  test  for  liquid 
stocks  appropriate?  Are  liquid  stocks  more 
difficult  to  manipulate  through  short  selling? 

Q.  Is  a  two-year  temporary  suspension  of 
the  short  sale  price  test  a  sufficient  period  to 
fully  study  the  impact?  If  not.  what  time 
period  should  be  selected?  Commenters 
should  provide  specific  reasons  to  support 
their  view  in  favor  of  establishing  another 
time  period. 


'"-'  .S>f?  Secxirities  Exchange  Act  Release  No, 
37094  I.April  11.  1996).  61  FR  17108  (.April  18. 
1996)  (proposing  anU-manipulaUon  rules  including 
an  exception  to  the  rules  for  trading  activity  in  high 
ADTV  securities). 

'"••The  Commission  would  study  data  from  the 
pilot  to  determine  the  effect  that  the  removal  of  the 
proposed  bid  lest  has  on  trading  in  the  pilot 
securities  Bv  the  end  of  the  two  year  period,jye 
would  consider  extending  the  pilot  in  light  of 
trading  data  and  whether  to  pursue  rulemaking  to 
permanently  remove  the  proposed  bid  test  for  a 
segment  of  securities 

'"'  See.  eg.  Securities  Act  Section  17(a). 
Exchange  .Act  Sections  9(a),  10(b|.  and  15(c)  and 
Rules  10b- ,5  and  15cl-2  thereunder 


Q.  Is  the  proposed  selection  method  for  the 
pilot,  including  our  contemplated  use  of  the 
Russell  1000.  appropriate?  If  not,  what  other 
selection  method  should  be  considered?  Is  it 
possible  that  one  market  could  benefit  over 
another  market  depending  on  the  selection  of 
stocks  for  the  pilot? 

Q.  ShotJd  the  short  sale  price  test  be 
automatically  reinstituted  in  extraordinary 
market  coDditions.  for  instance,  if,  on  an 
intraday  tjBsis,  the  price  of  a  security  falls 
more  than  a  certain  percentage  based  on  the 
day's  opening  price  (e.g.,  if  the  price  of  a 
security  falls  10%  from  the  day's  opening 
price  short  sale  restrictions  would  be 
reinstituted)? 

Q.  The  pilot,  in  part,  would  allow  the 
Commission  to  obtain  data  to  assess  whether 
the  price  test  should  be  removed  for  some 
types  of  securities  and  to  study  trading 
behavior  in  the  absence  of  the  proposed  bid 
test.  After  analyzing  the  results  of  the  pilot, 
the  Commission  may  propose  that  the  bid 
test  be  renooved  for  certain  exchange-listed 
and  NMS  securities.  Should  the  Commission 
await  the  results  of  the  pilot  before  applying 
the  uniform  bid  test  to  exchange-listed  and 
Nasdaq  NMS  securities  that  may  later  have 
the  bid  test  removed? 

Q.  Should  the  pilot  apply  to  existing  short 
sale  rules  even  if  we  do  not  adopt  the  new 
uniform  bid  test? 

Q.  The  securities  included  in  the  pilot 
would  stiD  be  marked  and  specialists  and 
market  makers  car.  observe  this  mark  prior  to 
executing  the  short  sale.  How  would  this 
affect  the  outcome  and  reliability  of  the  pilot, 
ifatal!'- 

VI.  Rule  lOa-1  Exceptions 

Paragraph  (e)  of  Rule  lOa-1  currently 
contains  13  exceptions  to  the  tick  test 
designed  to  permit  certain  types  of 
trading  activities  that  were  intended  to 
benefit  the  markets  or  that  were 
believed  to  carry  little  risk  of  the  kind 
of  manipulative  or  destabilizing  trading 
that  the  Rule  was  designed  to  address. 
We  have  reviewed  these  exceptions  in 
light  of  proposed  Rule  201.  and  we 
propose  modifying  some  exceptions  for 
inclusioB  in  Rule  201  and  excluding 
other  exceptions  from  the  Rule, 

A.  Exceptions  Proposed  To  Be  Retained 

1.  Long  Seller's  Delay  in  Delivery 

Subsection  {e)(l)  of  Rule  lOa-1  has 
existed  since  the  inception  of  the  short 
sale  rule  in  1938.  This  exception  allows 
short  sales  to  be  effected  without  regard 
to  the  current  tick  test  if  the  seller  owns 
the  seciu"ity  sold  and  intends  to  deliver 
such  security  as  soon  as  is  possible 
without  undue  inconvenience  or 
expense.  It  was  created  so  that  sellers 
who  actually  own  a  security  will  not  be 
penalized  in  the  event  they  are  imable 
to  deliver  the  security  to  their  broker 
prior  to  settlement,  despite  every 
intention  of  doing  so,  or  in  the  event  the 
certificate  turned  in  by  the  seller  is  not 
in  a  form  appropriate  for  transferring. 


In  the  event  that  the  seller's  shares  are 
not  delivered  to  the  broker-dealer  prior 
to  settlement,  borrowed  shares  may  be 
used  to  consummate  the  sale.  By 
definition,  when  borrowed  shares  are 
delivered,  the  sale  is  a  short  sale.  We 
believe  that  this  exception  continues  to 
be  necessarv'  to  facilitate  those  limited 
circumstances  where  the  seller  owned 
the  securities  at  the  time  of  sale, 
however  delivery  may  be  briefly 
delayed,  as  when  an  option,  right  or 
w-arrant  has  been  exercised  but  the 
underlying  security  has  not  yet  been 
received  by  the  seller.  We  propose  to 
retain  this  exception  from  the  proposed 
bid  test  substantially  unchanged,'"^ 

Q.  Should  this  exception  be  retained  in  its 
current  form? 
Q.  Is  this  exception  outdated? 

2.  Error  in  Marking  a  Short  Sale 

Subsection  (e)(2)  of  Rule  lOa-1  has 
also  existed  since  the  inception  of  the 
Rule.  This  exception  protects  brokers  in 
the  event  they  execute  a  sale  already 
marked  long  bv  another  broker-dealer, 
but  the  sale  turns  out  to  be  a  short  sale. 
The  broker-dealer  that  marks  the  order 
long  must  abide  by  the  provisions  of  the 
marking  requirement  that  dictates  when 
an  order  may  be  marked  long  and  the 
executing  broker-dealer  may  rely  on  this 
marking  when  executing  the  sell  order. 
This  exemption  was  created  to  avoid 
implicating  a  broker  that  has 
unknowingly  participated  in  a  violation 
of  the  Rule,  and  we  believe  the  basis  for 
including  the  exception  still  makes 
sense  in  the  current  environment,'"''  We 
propose  to  retain  this  exception 
substantially  unchanged,'"'* 

Q.  Should  this  exception  be  retained  in  its 

current  form? 

3.  Odd  Lot  Transactions    , 

An  exception  for  certain  odd-lot 
transactions  was  created  in  an  effort  to 
reduce  the  burden  and  inconvenience 
that  short  sale  restrictions  would  place 
on  odd-lot  transactions.  In  1938.  the 
Commission  found  that  odd-lot 
transactions  played  a  verv  minor  role  in 
potential  manipulation  by  short  selling. 
Initially,  sales  of  odd-lots  were  not 
subject  to  the  restrictions  of  Rule  lOa- 
1.'"''  However,  the  Commission  became 


'"•^Sfe  subparagraph  (d|(l)  of  proposed  Rule  201 
of  Regulation  SHO 

'""This  exception  does  not  apply  wfiere  a  broker- 
dealer  knows  or  has  reason  to  know  that  an  order 
is  incorrectly  marked  long.  Knowledge  mav  be 
inferred  where  a  broker-dealer  repeatedly  accepts 
orders  marked  long  from  the  same  counterparty  but 
requires  borrowed  shares  for  delivery  or  results  in 
a  "fail  to  deliver"  on  several  occasions. 

'""  See  subparagraph  (dK2l  of  proposed  Rule  201 
of  Regulation  SHO 

""The  Commission  initiallv  adopted  three 
exceptions  for  odd-lot  transactions  While  the  first 
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concerned  over  the  volume  of  odd-lot 
transactions,  which  possibly  indicated 
that  the  exception  was  being  used  to 
circumvent  the  Rule.  As  a  result,  the 
exception  was  changed  to  the  present 
two  exceptions."" 

Subparagraph  (e)(3)  is  limited  to  odd- 
lot  dealers  registered  in  the  security  and 
third-market  makers  The  e.xception 
allows  short  sales  by  odd-lot  dealers 
registered  in  the  security  and  by  third 
market-makers  (of  covered  securities)  to 
fill  customer  odd-lot  orders. 
Subparagraph  (e)(4)  provides  relief  for 
any  sale  to  liquidate  an  odd-lot  position 
by  a  single  round  lot  sell  order  that 
changes  such  broker-dealer's  position  hv 
no  more  than  a  unit  of  trading.  We 
understand  the  odd  lot  exception  to  still 
be  of  utility  and  not  in  conflict  with  the 
goals  of  the  proposed  bid  test.  We 
propose  combining  the  two  exceptions 
into  one  odd-lot  exception  under 
subparagraph  (d)(3)  of  Rule  201  of 
proposed  Regulation  SHO. 

In  addition,  we  propose  extending 
these  exceptions  to  all  market  makers 
acting  in  the  capacity  of  an  odd-lot 
dealer.  When  the  Rule  was  adopted, 
odd-lot  dealers  dealt  exclusively  with 
odd-lot  transactions,  and  were  so 
registered.  Today,  specialists  assigned  to 
a  security  are  typically  the  odd-lot 
dealer  in  that  security.  We  propose  to 
broaden  the  use  of  this  exception  to  all 
brokers  or  dealers  acting  as  "market 
makers"  in  odd-lots."' 

Odd-lot  transactions  by  market 
makers  to  facilitate  customer  trades  are 
generally  not  of  a  size  that  could 
facilitate  a  downward  movement  in  the 
market.  Therefore,  those  acting  in  the 
capacity  of  a  "market  maker"  should  be 
able  to  off-set  customer  odd-lot  orders 
and  liquidate  an  odd-lot  position  by  a 
single  round  lot  sell  order  that  changes 
such  broker-dealer's  position  by  no 
more  than  a  unit  of  trading  without 
regard-to  the  restrictions  of  the  current 
tick  test  or  proposed  bid  test. 

Q.  Are  these  exceptions  relating  to  odd-lots 
appropriate  in  today's  markets? 

Q.  Should  these  exceptions  apply  to  all 
market  makers  in  odd-lots  or  should  the 
exception  be  more  limited? 

Q.  Are  these  odd-lot  exceptions  susceptible 
to  abuse? 

Q.  Should  all  odd-lot  transactions  have  an 
exception  from  the  Rule?  Would  providing 


one.  excepting  all  odd-lot  transactions,  seemed  to 
make  other  odd-lot  exceptions  unnecessar.'.  the 
1938  adopting  release  included  all  three  exceptions 
without  discussion.  Securities  Exchange  Act 
Release  No.  1548  (January  24,  1938).  3  FR  213 
(Januarv'  26.  1938) 

""  See  Securities  Exchange  Act  Release  No. 
11030  (September  27.  1974),  39  FR  35570. 

' "  The  definition  of  a  'maxket  maker"  is  found 
in  Section  3(a)(38)  of  the  Exchange  Act,  and 
includes  specialists.  15  U.S.C.  78c(a)(38). 


an  exception  for  all  odd-lot  transactions  pose 
a  risk  of  increased  short  sale  manipulation, 
e.g..  would  traders  break  up  trades  into  99 
share  odd-lots  in  order  to  avoid  the  price 
test? 

4.  Domestic  Arbitrage 

Current  subsection  (e)(7)  of  Rule  10a- 
1  was  adopted  in  1938  to  allow  short 
selling  associated  with  certain  bona  fide 
domestic  arbitrage  transactions.  "2  In 
adopting  this  exception,  we  stated  that 
it  "applies  only  to  bona  fide  arbitrage 
transactions  in  a  security  effected,  under 
certain  circumstances  described  in  the 
exception,  by  persons  who  own  rights  or 
privileges  entitling  them  to  acquire  that 
security."  "  '  The  exception  has 
remained  unchanged  since  its  adoption. 

The  term  "bona  fide  arbitrage" 
generally  describes  an  activity 
undertaken  by  market  professionals  in 
which  essentially  contemporaneous 
purchases  and  sales  are  effected  in  order 
to  lock  in  a  gross  profit  or  spread 
resulting  from  a  current  differential  in 
pricing  of  two  related  securities.""  The 
Commission  continues  to  believe  that 
bona  fide  arbitrage  activities  are 
beneficial  to  the  markets  because  they 
tend  to  reduce  pricing  disparities 
between  securities.  "■•  These  activities 
also  carry  limited  risk  of  the  kind  of 
manipulative  or  destabilizing  trading 
that  Rule  lOa-1  was  designed  to 
address. 

We  therefore  propose  that  proposed 
Rule  201  of  Regulation  SHO  would 
retain  the  general  exception  contained 
in  (e)(7).  Subparagraph  (d)(5)  of  Rule 
201  would  continue  to  except  short 
sales  effected  in  bona  fide  arbitrage 
transactions  involving  convertible, 
exchangeable,  and  other  rights  to 
acquire  the  securities  sold  short,  where 
such  rights  of  acquisition  were 
originally  attached  to  or  represented  by 
another  security,  or  were  issued  to  all 
the  holders  of  any  such  class  of 
securities  of  the  issuer.  In  addition,  we 
have  proposed  adding  language  to  the 
exception  to  require  a  person  relying  on 
the  exception  to  subsequently  acquire  or 
purchase  the  security  upon  which  the 
arbitrage  is  based."''  For  example,  if  a 


"-■  Securities  Exchange  Act  Release  No.  1645 
(April  8,  1938). 

'"Id. 

'  '•"  See  Securities  Exchange  Act  Release  No. 
15533  (January  29,  1979).  44  FR  6084  (January-  31, 
19J9)  (interpretation  concerning  the  application  of 
Section  11(a)(1)  to  bona  fide  arbitrage). 

"'Id. 

""As  discussed,  the  Commission  has  interpreted 
the  term  "bona  fide  arbitrage  "  to  involve  the 
contemporaneous  purchase  and  sale  of  securities 
effected  to  iock  in"  a  gross  profit  or  spread  from 
a  current  differential  in  pricing.  Id.  We  believe 
requiring  a  person  reljing  on  lie  exception  to 
subsequently  acquire  or  purchase  the  security  upon 


person  sells  short  securities  to  profit 
from  a  current  price  differential  based 
upon  a  convertible  security  that  entitles 
him  to  acquire  an  equivalent  number  of 
securities  of  the  securities  sold  short,  he 
must  subsequently  tender  the 
instrument  for  conversion  to  obtain  the 
underlying  securities  and  complete  the 
arbitrage  in  order  to  satisfy  the  terms  of 
the  exception.  We  have  also  proposed 
minor  amendments  to  the  language  of 
the  exception  to  make  it  more 
understandable. 

Q.  Should  the  exception  be  retained  for 
purposes  of  the  proposed  Rule  201?  If  not, 
state  specific  reasons  why  the  exception 
should  be  removed  from  the  Rule. 

Q.  Minor  changes  have  been  made  to  the 
text  of  existing  exception  (e)(7)  in  the 
proposed  rule  to  simplify  its  language.  Are 
these  changes  helpful?  Does  the  proposed 
amendment  to  the  exception  alter  its 
meaning  in  a  way  that  would  affect  its 
substance? 

Q.  Is  the  proposed  amended  e.xception  too 
narrow  or  too  broad?  If  so,  state  specifically 
why.  and  how  it  should  be  restructured  in 
relation  to  the  purposes  of  Regulation  SHO. 

Q.  Should  the  requicemenf  that  the 
transactions  be  made  in  a  separate  domestic 
arbitrage  account  be  eliminated?  If  so.  should 
the  exception  permit  domestic  arbitrage  to  be 
effected  in  an  arbiuage  account  in  which 
international  arbitrage  could  also  be  effected? 

Q.  Should  e.xception  (e)(7)  be  combined 
with  (e)(8),  the  international  arbitrage 
exception?  Would  such  a  combination  create 
compliance  problems  or  other  issues? 

Recently,  Commission  staff  has 
received  inquiries  regarding  the 
operation  of  (e)(7)  in  the  conte.xt  of  a 
corporate  merger.  In  particular,  market 
participants  have  sought  advice  whether 
upon  finalization  of  a  merger  agreement, 
wherein  a  date  certain  is  determined  for 
the  merger,  a  party  who  is  entitled  to 
receive  stock  of  the  acquiring  company 
under  the  terms  of  the  merger  agreement 
is  entitled  to  sell  short  this  stock 
without  regard  to  the  tick  test  pursuant 
to  the  domestic  arbitrage  exception. 
Unlike  the  arbitrage  contemplated  in 
(e)(7),  the  right  to  acquire  another 
security  in  a  merger  scenario  arises  only 
by  the  terms  of  the  merger  agreement 
and  not  through  a  right  vested  in  the 
security  itself.  We  believe  that  this  type 
of  arbitrage  is  not  within  the  scope  of 
paragraph  (e)(7).  and  therefore  we  are 
not  proposing  to  include  it. 

Q.  Should  short  sales  effected  in 
connecUon  with  a  merger  be  excepted  from 
the  provisions  of  Rule  201?  If  so,  at  what 
point  in  the  merger  process  should  a  party  be 
deemed  entitled  to  acquire  the  acquiring 
company's  stock? 


which  the  arbitrage  is  based  is  consistent  with  this 
interpretation. 
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5.  International  Arbitrage 

The  international  arbitrage  exception 
in  Rule  lOa-1  (e)(8)  has  also  remained 
unchanged  since  its  adoption  in 
1939.""  The  international  arbitrage 
exception  was  added  following  an 
extended  study  of  international 
■arbitrage  operations  in  their  relation  to 
short  selling.""  The  Commission 
concluded  that  the  exception  was 
necessar\'  to  facilitate  "transactions 
which  are  of  a  true  arbitrage  nature, 
namely,  transactions  in  which  a 
position  is  taken  on  one  exchange 
which  is  to  be  immediately  covered  on 
a  foreign  market."  ' '" 

The  Commission  proposes  to  retain 
the  international  arbitrage  exception 
because  we  understand  that  the 
exception  is  still  being  used  and  does 
not  conflict  with  the  goals  of  the 
proposed  bid  test.  As  with  the  domestic 
drbitrage  exception,  we  have  proposed 
amendments  to  the  language  in  the 
exception  in  order  to  make  it  more 
understandable.  In  addition,  we  have 
incorporated  language  from  current 
exception  (e)(12)  of  Rule  lOa-1  that 
provides  that,  for  the  operation  of  the 
international  arbitrage  exception,  a 
depositary  receipt  for  a  security  shall  be 
deemed  to  be  the  same  as  the  security 
represented  by  the  receipt.  This 
language  was  originally  included  in  the 
Commission's  19,39  release  adopting  the 
international  arbitrage  exception,  but 
was  incorporated  separately  in 
subparagraph  (e)(12).  We  believe  this 
provision  should  be  moved  from  its 
current  location  to  the  international 
arbitrage  exception  because  it  directly 
pertains  to  the  operation  of  that 
exception. 

Q.  Should  the  international  arbitrage 
exception  be  retained  for  purposes  of  the 
proposed  Rule  201?  If  not,  state  specific 
reasons  why  the  exception  should  be 
removed  from  the  Rule. 

Q.  Minor  changes  have  been  made  to  the 
proposed  rule  to  simplify  the  language  of  the 
existing  exception.  Ave  these  changes 
helpful.'  Do  they  alter  the  meaning  of  the 
exception  in  a  way  that  diminishes  its  value 
or  prohibits  bona  fide  international  arbitrage 
activity  in  relation  to  Rule  201? 

Q.  Is  the  proposed  amended  exception  too 
narrow?  If  so.  state  specifically  why  it  is  too 
narrow  and  how  it  should  be  restructured  to 
allow  beneficial  international  arbitrage 
activity  that  does  not  carry  the  kind  of 
manipulative  or  destabilizing  trading  that 
proposed  Rule  201  is  designed  to  address. 


Securities  Exchange  Act  Release  No.  2039 
(March  10.  1939). 

""  W  We  believe  that  the  provision  necessitating 
that  the  transaction  be  "immediately"  covered  on 
a  foreign  market  requires  the  foreign  market  to  be 
open  for  trading  at  the  time  of  the  transaction  in 
order  to  qualify  for  this  exception. 


Q.  Should  the  requirement  that  the 
transactions  be  made  in  a  separate 
international  arbitrage  account  be 
eliminated?  If  so.  should  the  exception 
permit  international  arbitrage  to  be  effected 
in  an  arbitrage  account  in  which  domestic 
arbitrage  could  also  be  effected,  rather  than 
in  a  separate  international  arbitrage  account? 

Q.  Should  exception  (e)(8)  be  combined 
with  (e)(7),  the  domestic  arbitrage  exception? 
Would  such  a  combination  create  compliance 
problems  or  other  issues? 

6.  Distribution  Over-Allotment 

Subsection  (e)(10)  generally  excepts 
from  Rule  lOa-1  sales  of  securities  by 
underwriters  or  syndicate  members 
participating  in  a  distribution  in 
connection  with  an  over-allotment,  and 
any  lay-off  sales  by  such  a  person  in 
connection  with  a  distribution  of 
securities  through  rights  or  a  standby 
underwriting  commitment. '^o  Proposed 
Rule  201  would  retain  the  over- 
allotment  exception  in  substance, 
although  minor  changes  have  been 
made  to  simplifv'  its  language.'-'  Under 
the  proposed  bid  test,  the  exception 
would  permit  short  sales  in  connection 
with  an  over-allotment  at  or  below  the 
bid,  thus  enabling  an  underwriter  to 
price  an  offering  at  or  below  the  last  bid. 
We  propose  including  this  exception  in 
Rule  201  of  Regulation  SHO  because 
these  sales  are  all  at  the  offering  price 
and,  therefore,  do  not  implicate  one  of 
the  goals  of  short  sale  regulation,  i.e., 
preventing  short  sellers  from 
accelerating  a  declining  market  by 
exhausting  all  remaining  bids  at  one 
price  level. 

Q.  Is  this  exception  necessary?  Under  what 
circumstatices  would  an  underwriter  or 
svTidicate  member  price  an  offering  below  the 
best  bid?  Would  extending  the  exception  to 
short  sales  below  the  bid  have  any  negative 
market  irqpact? 

7.  Equalizing  Short  Sales  and  Trade- 
Throughs 

Exceptions  (e)(5)(ii)  and  (e){ll)  were 
adopted  in  order  to  eliminate  a  potential 
conflict  between  Rule  lOa-1  and  Rule 
llAcl-1  under  the  Exchange  Act 
(Quote  Rule).'--  The  (e)(5)  equalizing 


'^1  See  Securities  Exchange  Act  Release  No. 
11030  (Sepiember  27,  1974).  39  FR  35570  (October 
2.  1974).  Although  the  exception  was  not  adopted 
until  1974,  the  Commission's  approval  of  the 
concept  of  excepting  over-allotments  from  the  short 
sale  rule  isi long-standing.  See.  e.g..  Securities 
Exchange  Act  Release  No.  3454  (July  6,  1946),  in' 
which  the  Commission  approved  the  NYSE's 
special  offsring  plan,  which  permitted  short  sales 
in  the  form  of  over-allotments  to  facilitate  market 
stabilizatic^. 

''^'  See  subparagraph  (d)(7)  of  proposed  Rule  201 
of  Regulation  SHO. 

'-2  See  Securities  Exchange  Act  Release  No. 
17314  (November  20.  1980),  45  FR  231  (November 
28,  1980). 


exception,  as  discussed  in  further  detail 
below,  permits  market  makers  to  effect 
short  sales  on  a  zero-minus  tick  [i.e..  at 
the  same  price  as  the  last  trade  price), 
but  does  not  permit  short  sales,  either  as 
a  dealer  or  agent,  at  a  price  lower  than 
the  last  trade  price  reported  in  the 
consolidated  system  (i.e..  on  a  minus 
tick).  As  a  result,  there  arose  a  potential 
conflict  between  the  operation  of  Rule 
lOa-1  and  the  "firmness 
requirement"  ''^'  of  the  Quote  Rule  in 
situations  where  execution  of  an  offer 
quotation  by  a  broker  or  dealer  would  be 
rendered  unlawful  because  of  a  trade- 
through  '  -■*  even  though  the  offer  had 
been  at  a  price  permitted  under  Rule 
lOa-1  at  the  time  that  broker  or  dealer 
had  communicated  it  to  its  exchange  or 
association  for  inclusion  in  the 
consolidated  quotation  system.'-^ 
In  order  to  resolve  this  potential 
conflict,  the  Commission  adopted 
(e)(5)(ii)  to  permit  market  makers  to 
execute  transactions  at  their  offer 
following  a  trade-through,  and  (e)(ll)  to 
permit  non-market  makers  to  effect  a 
short  sale  at  a  price  equal  to  the  price 
associated  with  their  most  recently 
communicated  offer  up  to  the  size  of 
that  offer  '-'•  so  long  as  the  offer  was  at 


1^;'  17  CFR  240.n.'\cl-l(c)(l).  The  Quote  Rule 
requires  that,  subject  to  certain  exceptions,  the 
broker  or  dealer  responsible  frr  communicating  a 
quotation  shall  be  obligated  to  execute  any  order  to 
buy  or  sell  presented  tcj  him.  other  than  an  odd  lot 
order,  at  a  price  comprising  the  responsible  broker 
or  dealers  published  bid  or  offer  in  any  amount  up 
to  his  published  quotation  ;  ize. 

'■^■'  A  trade-through  generally  occurs  when  an 
Intermarkel  Trading  System  (ITS)  participant 
purchases  an  ITS  securitv  at  a  price  that  is  higher 
than  the  displayed  price  at  which  the  security  is 
being  offered  at  another  ITS  participating  market,  or 
sells  an  ITS  security  at  a  price  that  is  lower  than 
the  displayed  price  at  which  the  security  is  being 
bid  at  another  ITS  participant 

'--''The  following  example  from  the  release 
adopting  the  exceptioi;  illustrates  the  potential 
conflict:  A  market  maker  who  currently  has  a  short 
position  in  XYZ  stock  communicates  an  offer 
which,  if  executed  against  at  that  time,  would  be 
in  compliance  with  Rule  lOa-1,  e.g.,  at  a  price  of 
20'/n  when  the  last  trade  price  reported  in  the 
consolidated  system  is  also  20'/n.  There  is  a  "trade 
through"  of  the  market  maker's  offer  on  another 
market  center  that  causes  an  up-tick  to  be  reported 
in  the  consolidated  system  at  20''4.  Finally,  a  buy 
order  is  sent  to  the  market  maker  after  tie  trade 
through  at  20'  j  has  been  reported  In  order  to 
ensure  compliance  with  lOa-1.  the  market  maker 
must  refuse  to  execute  the  order  al  his  offer  of  20V« 
because  doing  so  would  result  in  a  short  sale  being 
effected  on  an  impermissible  minus  tick,  however, 
in  refusing  to  effect  the  trade,  he  would  arguablv 
violate  the  "firmness  requirement  "  of  the  Quote 
Rule.  In  addition,  when  a  market  maker  "backs 
away"  from  an  order,  he  may.  in  effect  be  revealing 
that  he  had  a  short  position  in  the  securitv.  thus 
making  it  more  difficult  to  liquidate  that  position 
at  favorable  prices.  See.  supia  n.  122. 

'■"'The  Commission  explained  in  the  release  that 
the  scope  of  the  exception  in  Rule  10a-l(e)(ll)  was 
limited  to  the  size  of  the  broker  or  dealer's 
displayed  offer  because  the  need  for  the  exception 
only  arises  to  the  extent  that  the  broker  or  dealer's 
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a  price,  when  communicated,  that  was 
permissible  under  Rule  lOa-1.  The 
(e)(ll)  exception  was  added  in  response 
to  several  comments  that,  in  addition  to 
orders  for  their  own  account,  specialists 
and  other  floor  members  also  often 
represent  as  part  of  their  displayed 
quotation  orders  of  other  market 
participants  {e.g..  public  agency  orders 
or  proprietary  orders  of  non-market 
makers)  that  also  might  be  ineligible  for 
execution  under  Rule  lOa-1  following  a 
trade-through  in  another  market.  ■-" 

We  believe  that  the  rationale  for 
adopting  exceptions  (e)(5)(ii)  and 
{e)(ll).  namely  resolving  a  conflict 
between  the  short  sale  rule  and  the 
quote  rule  arising  from  a  trade-thj-ough. 
would  not  exist  under  the  proposed  bid 
test.  Under  the  proposed  rule,  the 
reference  point  for  a  market  participant 
seeking  to  execute  a  short  sale  would 
not  be  the  last  trade  price,  which  could 
be  a  down  tick  created  bv  a  trade 
through,  but  rather  the  current 
consolidated  best  bid. 

It  appears  that  under  the  proposed  bid 
test,  a  comparable  situation  as  that 
envisioned  under  (e){.5)(ii)  and  (e](ll) 
would  result  in  a  locked  or  crossed 
market.'-"  Locking  or  crossing  a  quote 
temporarily  frustrates  trading  in  a 
particular  security,  and  there  are  various 
rules  and  regulations  that  guard  against 
such  practices. '29  We  have  stated  in 
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obligations  under  ihe  Quote  Rule  may  conflict  with 
Rule  lOa-1.  Because  the  finnness  requirement  of 
the  Quote  Rule  only  applies  to  a  broker  or  dealer's 
displayed  offer,  it  was  deemed  appropriate  to  limit 
the  exception  to  the  size  of  the  displayed  offer.  See, 
supra  n.  122  at  n.20. 

'^^This  concern  was  illustrated  with  the 
following  example;  A  specialist  who  is  short  XYZ 
stock  quotes  an  offer  for  1,000  shares  at  20Vh  at  a 
time  when  the  last  sale  reported  in  the  consolidated 
system  was  such  that  the  offer,  if  executed  at  that 
time,  would  be  in  compliance  with  Rule  lOa-1. 
This  offer  for  1 .000  shares  consists  of  300  shares 
offered  by  the  specialist,  a  400-share  limit  order  in 
the  specialist  s  book,  and  an  offer  from  the  crowd 
at  the  specialist  s  post  for  300  shares,  all  at  20 Vb. 
A  trade  through  of  this  offer  occurs  on  another 
exchange  and  an  up-tick  is  reported  in  the 
consolidated  system  at  20 Vj.  A  buy  order  for  1.000 
shares  at  20'/b  is  then  sent  to  the  exchange — after 
the  trade  through  at  20'/4  is  reported.  Without 
(e)(ll).  filling  the  complete  order  for  1,000  shares 
would  not  be  permissible,  since  (e)(5)(ii),  by  its 
terms,  applies  only  to  a  sale  by  a  market  maicer  for 
its  own  account.  Wat  n  18. 

'-"In  a  locked  market,  the  best  bid  price  equals 
the  best  ask  price;  in  a  crossed  market,  the  best  bid 
price  exceeds  Ihe  best  ask  price.  For  example, 
assume  that  the  current  consolidated  best  bid  for  a 
security  is  10.00.  A  market  participant  who  has  a 
short  position  in  a  security  posts  an  offer  to  sell  at 
10,05.  The  market  participant  would  be  able  to 
execute  its  short  sale  so  long  as  it  was  above  the 
consolidated  best  bid  ."Vny  bid  that  was  posted  at 
10  05  would  lock  the  market,  and  any  bid  posted 
above  10  05  would  cross  the  market 

'-'•See.  e.g.  N.VSD  Rule  4613(e)  N.ASD  Rule 
4613(e)(2)  states  that  "A  market  maker  shall,  prior 
to  entering  a  quotation  that  locks  or  crosses  another 
quotation,  make  reasonable  efforts  to  avoid  such 


prior  releases  that  continued  locking 
and  crossing  of  the  market  can 
negatively  impact  market  quality,  and 
have  approved  SRO  rules  aimed  at 
reducing  the  frequency  of  locked  and 
crossed  markets  and  providing  morf 
informative  quotation  information, 
facilitating  price  discoverv,  and 
contributing  to  the  maintenance  of  a  fair 
and  orderlv  market.'  *" 

However,  we  recognize  that  locked 
and  crossed  markets  have  not  been 
eliminated  entirely,  and  thus  the  same 
conflict  between  the  firm  quote  rule  and 
the  short  sale  rule  could  arise  under  the 
proposed  bid  test.  We  believe  that  this 
situation  would  exist  where  a  market 
participant  posts  an  offer  to  sell  short  at 
a  valid  price,  /,e.,  above  the  best  bid.  but 
the  bid  subsequently  moves  up  and 
either  locks  or  crosses  the  market 
participant's  posted  offer.  A  market 
participant  in  this  situation  could  still 
be  required  to  execute  buy  orders 
directed  to  its  posted  offer,  which 
would  be  at  or  below  the  best  bid.'^' 
The  Commission  thus  proposes  to 
include  an  exception  to  Rule  201  of 
Regulation  SHO  permitting  a 
responsible  broker-dealer,  as  defined  in 
Rule  llAcl-1  under  the  Exchange 
Act  1^-  to  effect  a  short  sale  at  a  price 


locked  and  crossed  market  by  executing 
transactions  with  all  market  makers  whose 
quotations  would  be  locked  or  crossed.  Pursuant  to 
Ihe  provisions  of  paragraph  (b)  of  this  Rule  4613. 
a  market  maker  whose  quotations  are  causing  a 
locked  or  crossed  market  is  required  to  execute 
transactions  at  its  quotations  as  displayed  through 
Nasdaq  at  the  time  of  receipt  of  any  order." 

'3" See  Securities  Exchange  Act  Release  No. 
43863  (January  19,  2001),  66  FR  8020,  8046  (Janua^^• 
26,  2001):  Securities  Exchange  Act  Release  No. 
46410  (August  23.  2002),  67  FR  55897  (August  30, 
2002)  (File  No.  SR-NASD-2002-56).  See  also 
Securities  Exchange  Act  Release  No.  47735  (April 
24.  2003),  68  FR  23787  (May  5,  2003)  (File  No. 
NASD-2003-38). 

'"  See  17  CFR  240  llAcl-1;  see  also  supra  a. 
129.  Paragraph  (b)  of  Rule  4613  is  the  NASD  Firm 
Quote  Rule 

■3- Rule  llAcl-l(a)(21)  defines  the  term 
responsible  broker  or  dealer  to  mean;  (i)  When  used 
with  respect  to  bids  or  offers  communicated  on  an 
exchange,  any  member  of  such  exchange  who 
communicates  to  another  member  on  such 
exchange,  at  the  location  (or  locations)  designated 
by  such  exchange  for  trading  in  a  covered  security, 
a  bid  or  offer  for  such  covered  security,  as  either 
principal  or  agent;  provided,  however.  That,  in  the 
event  two  or  more  members  of  an  exchange  have 
communicated  on  such  exchange  bids  or  offers  for 
a  covered  security  at  the  same  price,  each  such 
member  shall  be  considered  a  "responsible  broker 
or  dealer"  for  that  bid  or  offer,  subject  to  the  rules 
of  priority  and  precedence  then  in  effect  on  that 
exchange;  md  further  provided.  That  for  a  bid  or 
offer  which  is  transmitted  from  one  member  of  an 
exchange  to  another  member  who  undertakes  to 
represent  such  bid  or  offer  on  such  exchange  as 
agent,  only  the  last  such  member  who  undertakes 
to  represent  such  bid  or  offer  as  agent  shall  be 
considered  the  "responsible  broker  or  dealer"  with 
respect  to  that  bid  or  offer;  and  (2)  when  used  with 
respect  to  bids  and  offers  communicated  by  a 
member  of  an  association  to  another  broker  or 


equal  to  its  posted  offer  when  the 
market  is  locked  or  crossed,  when 
consistent  with  best  execution 
obligations,  provided  however,  that  the 
exception  would  not  apply  to  anv 
broker-dealer  who  initiated  the  locked 
or  crossed  market, 

Q.  Would  an  exception  from  the  proposed 
bid  test  permitting  a  short  sale  to  be  effected 
at  the  consclidated  best  offer  if  the  market  is 
locked  or  crossed  be  useful  or  necessary  to 
remedy  problems  associated  with  locked  and 
crossed  markets?  If  so.  describe  such 
circumstances  and  the  market  participants  to 
whom  the  exception  should  apply. 

Q.  Would  such  an  exception  be  used 
appropriately  to  remedy  the  problem  of 
locked  and  crossed  markets,  or  could  such  an 
exception  be  susceptible  to  abuse?  Is  there 
another  way  to  design  an  exception  for 
locked  and  crossed  markets? 

Q.  Some  market  participants  that  provide 
their  customers  with  guaranteed  executions 
of  their  buy  orders  at  a  price  equal  to  the 
consolidated  best  offer  would  be  prevented 
from  selling  short  to  fill  customer  buy  orders 
in  a  locked  or  crossed  market,  due  to  the  fact 
that  the  short  sale  would  be  executed  at  a 
price  equal  to  or  below  the  best  bid.  Should 
there  be  an  exception  to  allow  these  market 
participants  to  execute  short  sales  at  their 
offer  to  facilitate  customer  buy  orders  in 
locked  or  crossed  markets? 

B.  Exception  Proposed  To  Be  Eliminated 

Exception  (e)(6)  of  Rule  lOa-1,  the 
original  "equalizing  exception,"  was 
adopted  by  the  Commission  in  1938  to 
allow  a  short  sale  of  a  securitv  on  a 
regional  exchange  at  the  same  price  as 
the  then  current  price  for  the  same 
security  on  the  principal  exchange,  even 
though  the  short  sale  on  the  regional 
exchange  would  constitute  a  zero-minus 
or  minus  tick  in  relation  to  the  last 
preceding  trade  price  on  the  principal 
exchange. '■*<  The  exception,  limited  to 
short  sales  effected  on  an  exchange, 
permitted  regional  specialists  to 
guarantee  execution  at  a  price  at  least  as 
favorable  to  the  customer  as  he  would 
have  obtained  had  his  order  been 
exposed  to  the  principal  exchange 
market.'^''  The  Commission  believed 
that  unless  the  regional  exchanges  were 


dealer  or  to  a  customer  otherwise  than  on  an 
exchange,  the  member  communicating  the  bid  or 
offer  (regardless  of  whether  such  bid  or  offer  is  for 
its  own  account  or  on  behalf  of  another  person). 

''^Securities  Exchange  Act  Release  No.  1579 
(February  10.  1938).  3  FR  382  (1938).  At  the  time 
the  exception  was  adopted  (and  until  April  30, 
1976)  the  permissibilit)'  of  short  sales  under  Rule 
lOa-1  was  determined  for  each  particular  exchange 
by  comparing  the  price  of  the  proposed  short  sale 
to  the  immediately  preceding  last  trade  price  in  the 
security  to  be  sold  short  on  that  exchange. 

"■•  Pursuant  to  the  Rule,  such  sales  are  excepted 
only  with  the  approval  of  the  exchange,  and  only 
if  (1)  trades  in  the  security  are  not  reported 
pursuant  to  an  effective  transaction  reporting  plan 
and  (2)  information  as  to  such  trades  is  not  made 
available  on  a  real-time  basis 
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allowed  to  fill  purchase  orders  at  prices 
that  would  have  been  obtained  on  the 
principal  exchanges,  regional  exchanges 
would  be  unable  to  attract  sufficient 
order  flow  to  remain  viable.' '"' 

In  1975  the  Commission  adopted 
amendments  to  Rule  lOa-1  in 
conjunction  with  the  full 
implementation  of  the  consolidated 
transaction  reporting  system 
("consolidated  system").' "' As 
amended.  Rule  lOa-1  applies  a  tick  test 
referencing  the  last  trade  price  reported 
in  the  consolidated  system,  however 
permits  an  exchange  to  make  an  election 
to  use  a  tick  test  that  references  the  last 
trade  price  reported  in  that  exchange 
market.' '" 

In  addition  to  altering  the  reference 
point  for  determining  the  permissibility 
of  short  sales,  the  amendments  also 
altered  the  reference  point  for  the 
permissibility  of  equalizing  short  sales. 
.Subsection  (e)(5)(i)  was  added  to 
provide  an  exception  for  short  sales  of 
certain  securities  effected  by  a  registered 
specialist,  exchange  market  maker,  or 
third  market  maker  at  a  price  equal  to 
the  last  price  reported  in  the 
consolidated  system.' '"  The  exception 
applies  to  short  sales  of  securities 
registered  or  admitted  to  unlisted 
tradini;  privileges  on  an  exchange. 
whether  effected'on  an  exchange  or 
over-the-counter,  if  transactions  in  the 
security  are  reported  pursuant  to  an 
effective  transac:tion  reporting  plan  and 
made  available  on  a  real  time  basis  to 
vendors  of  market  transaction 
information. 

The  exception  is  intended  to  permit 
market  professionals  to  protect  customer 
orders  against  tran.sactions  in  other 
markets  in  the  consolidated  system  bv 
allowing  them  to  sell  short  at  a  price 
equal  t(j  the  last  trade  price  reported  in 
the  consolidated  system,  even  if  that 
sale  was  on  a  minus  tick  (a  so-called 


'  ^'^  See  Securities  Exchange  Act  Release  No 
11468  (June  12.  1975),  40  FR  25442  (June  16,  1975) 
(adopting  amendments  to  Rule  lOa-1  and 
discussing  the  operation  of  Rule  lOa-lfeKe)  as  in 
effect  prior  to  and  after  amendment). 

'»'  17  CFR  240.10a-l(a)(2).  This  aspect  of  the 
short  sale  rule,  as  amended,  was  designed  to 
ameliorate  potential  regulator^'  and  operational 
problems  perceived  by  certain  exchanges  with  a 
uniform  short  sale  rule  employing  a  tick  test 
referenced  to  the  consolidated  system.  Id, 

' '"  Rule  10a-l(e)(5)(i)  exempts;  Any  sale  of  a 
security  covered  by  paragraph  (a)  of  this  section 
(except  a  sale  to  a  stabilizing  bid  complying  with 
§242  104  of  this  chapter)  by  a  registered  specialist 
or  registered  exchange  market  maker  for  its  ov^n 
accouut  on  any  exchange  with  which  it  is  registered 
for  such  security,  or  by  a  third  market  maker  for  its 
own  dccnunt  over-the-counter,  (i)  Effected  at  a  price 
equal  to  or  above  the  last  sale,  regular  wav,  reported 
for  such  security  pijrsuanl  to  an  effective 
transaction  reportmg  plan. 


"zero-rainus  tick").'^°  Concurrent  with 
the  adoption  of  subsection  {e)(5)(i), 
exception  (e)(6)  was  amended  to  apply 
only  to  short  sales  of  securities  covered 
by  Rule  lOa-l(b),  i.e..  to  short  sales  of 
exchange-listed  securities  that  are  not 
reported  to  the  consolidated  system  or 
made  available  on  a  real-time  basis,''"' 
We  do  not  believe  that  the  equalizing 
exceptions  should  be  retained  as  part  of 
proposed  Regulation  SHO.  The  rationale 
for  excaptions  (e)(6)  and  (e)(5)(i).  /,e., 
allowing  short  selling  at  a  price  that 
matches  a  given  security's  last  trade 
price  on  another  market  center,  would 
not  exist  under  our  proposed  short  sale 
rule.  The  proposed  rule  would  reference 
the  real'time  consolidated  best  bid 
rather  than  the  last  trade  price,  and 
would  Qot  depend  on  prices  in 
individual  markets.'^'  We  therefore  do 
not  believe  that  a  registered  specialist  or 
exchange  market  maker  would  need  to 
"equalite"  their  price  with  a  price  on 
another  market  center. 

Q.  Is  there  any  reason  why  exception  (e)(6) 
.should  he  retained? 

Q.  Is  tbere  any  reason  why  exception 
(e)(5)(i)  ^ould  be  retained?  For  example, 
would  btoker-dealers  that  provide  customers 
with  executions  at  a  price  equal  to 
transaction  prices  on  a  primary  exchange 
require  ap  exception  to  facilitate  customer 
buy  orders? 

V'll,  Prior  Exemption  Letters  Under 
Rule  lOa-1 

A.  Exchange  Traded  Funds 

Exchange  Traded  Funds  (ETFs)  are 
designed  to  provide  investment  results 
that  correspond  generally  to  price  and 
yield  performance  of  securities  included 
in  a  particular  index  or  securities 
portfolio.  In  light  of  the  composite  and 
derivative  nature  of  ETFs.  the 
Commission  found  that  trading  in  ETFs 
would  dot  be  susceptible  to  the 
practices  that  Rule  lOa-1  is  designed  to 
prevent  and  granted  an  exemption  from 
Rule  lOa-1  for  transactions  in  these 
securities. '•»-  In  particular,  the 


'^"Seci^ties  Exchange  Act  Release  No.  11030 
(September  27,  1974),  39  FR  35570. 

'•"'Paragraph  (b)  of  Rule  lOa-1  applies  to  any 
short  sale  effected  on  a  national  exchange  of  any 
security  npt  covered  by  paragraph  (a)  of  Rule  10a- 
1.  Paragraph  (a),  in  turn,  covers  any  short  sale 
effected  on  a  national  exchange  of  any  security 
registered'or  admitted  to  unlisted  trading  privileges 
on  a  national  exchange,  if  trades  in  the  security  are 
reported  pursuant  to  an  "effective  transaction    . 
reporting  plan"  and  if  information  as  to  such  trades 
is  made  available  on  a  real-time  basis  to  vendors  of 
market  traisaction  information. 

'■"We  have  proposed  eliminating  Rule  10a- 
1(a)(2),  and  thus  any  market  center  would  be 
prevented  fttjm  relying  on  its  own  bid  as  a  reference 
point  for  compliance  with  the  rule.  See.  infra  part 

xn. 

'*-  See.  e.g..  Letter  re:  SPDRs  (January  27, 1993); 
Letter  re:  MidCap  SPDRs  (April  21.  1995);  Letter  re: 


Commission  found  that  ETFs  should 
rise  or  fall  based  on  changes  in  the  net 
asset  value  of  the  component  stocks  of 
the  particular  index  and  supply  and 
demand,'-^' 

The  relief  is  subject  to  a  number  of 
specified  conditions.  In  particular,  the 
corresponding  index  or  portfolio 
represented  by  the  ETF  must  consist  of 
a  "basket"  of  twenty  or  more  different 
component  stocks,  in  which  the  most 
heavily  weighted  component  stock 
cannot  exceed  25%  of  the  weight  of  the 
index  or  portfolio.  Moreover,  the 
component  stocks  that  in  the  aggregate 
account  for  a  least  8,5"u  of  the  weight  of 
the  underlying  index  or  portfolio  must 
have  a  minimum  public  float  value  of  at 
least  $150  million  and,  with  certain 
exceptions,  a  minimum  ADTV  with  a 
value  of  at  least  Si  million  during  each 
of  the  previous  2  months  of  trading 
prior  to  the  formation  of  the  ETF  series. 
We  believe  that  these  conditions 
continue  to  be  necessary  tcj  ensure  the 
composition  of  the  ETFs  is  such  that 
short  selling  in  the  ETFs  does  not 
implicate  the  type  of  trading  activity 
that  short  sale  regulation  was  designed 
to  prevent. 

The  relief  previously  granted  under 
Rule  lOa-1  would  continue  to  apply  to 
cover  exemptions  from  the  price  test 
provisions  of  Rule  201  of  Regulation 
SHO. 

Q.  Should  the  Commission  pro\'ide  relief 
from  proposed  Rule  201  of  Regulation  SHO 
for  transactions  in  ETFs'  If  so,  are  the 
conditions  for  relief  appropriate?  If  not, 
please  explain  why. 

Q.  Should  the  relief  be  codified  as  an 
exception  to  proposed  Rule  201  of  Regulation 
SHO? 

B.  Short  Sales  Executed  at  the  Closing 
Price 

The  Commission  has  granted 
conditional  relief  from  the  price  test 
provisions  of  Rule  lOa-1  to  allow 
requesting  exchanges  i-*^  and  broker- 
dealers  '•'°'  to  execute  short  sales  in  after- 
hours  crossing  sessions  at  a  price  equal 


Select  Sector  SPDRs  (December  14.  1998);  Letter  re: 
Units  of  the  Nasdaq-100  Trust  (March  3.  1999); 
Letter  re:  ETFs  (August  17,  2001)  (class  letter). 

'■•^The  Commission,  however,  did  not  provide 
any  relief  from  the  tick  test  for  short  selling  of  the 
individual  component  stocks  underlying  an  ETF. 

'■'•'  See.  e.g..  Letter  re:  Off-Hours  Trading  bv  the 
Amex,  [1991]  Fed.  Sec.  L.  Rep.  (CCH)  H  79,802 
(August  5.  1991):  Letier  re:  Operation  of  Off-Hours 
Trading  bv  the  .NYSE,  i  1991 1  Fed.  Sec.  L.  Rep. 
(CCH)  %  79,736  dune  13.  1991) 

'"=  See.  e.g..  Letter  re:  Burlington  Capital  Markets 
(July  1.  2003):  Letter  re:  Bear.  Stearns  &  Co..  Inc. 
(January  19.  1996,.  Letter  re:  AZX.  Inc.  (November 
15,  1995):  Letter  re:  Instinet  C;orporation  Crossing 
Network.  [1992]  Fed.  Sec.  L.  Rep.  (CCH)  ^  76,290 
(July  1.  1992):  Letter  re:  Portfolio  System  for 
Institutional  Trading.  11991-19921  Fed,  Sec.  L.  Rep. 
(CCHl  1  76,097  (December  31,  1991), 
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to  the  closing  price  of  the  securitv.'-"^' 
Absent  relief,  such  short  sales  could 
violate  Rule  lOi-l.  in  that  the  matching 
price  (the  closing  price)  of  a  secu'itv 
could  be  on  a  minus  or  zero-minus  tick 
with  respect  to  the  last  sale  in  the 
consolidated  transaction  reporting 
system.  In  granting  this  conditional 
relief,  we  have  noted  that  short  sale 
transactions  executed  at  the  closing 
price  generally  do  not  represent  the  tvpe 
of  abusive  practices  that  Rule  lOa-1  is 
designed  to  prevent.  In  particular,  short 
sale  orders  entered  in  the  after-hours 
crossing  sessions  cannot  influence  the 
matching  price,  but  rather  are  priced  by 
unrelated  order  flow  and  transactions  " 
occurring  during  the  primary  trading 
session,  which  are  subject  to  the  tick 
test.  The  relief  previously  granted  under 
lOa-1  would  continue  to  applv  to  cover 
exemptions  from  the  price  test 
provisions  of  Rule  201  of  Regulation 
SHO. 

Q.  Do  closing  price  transactions  create 
perverse  incentives  for  broker-dealers,  such 
that  they  should  not  be  granted  an  exception? 

Q.  Should  the  relief  be  codified  as  an 
exception  to  proposed  Rule  201  of  Regulation 
SHO? 

VIII,  Market  Maker  Exception  From 
Proposed  Uniform  Bid  Test 

It  has  been  argued  that  short  selling 
by  market  makers  helps  offset 
imbalances  in  the  suppiv  and  demand 
or  gaps  in  the  flow  of  buy  and  sell 
orders.'''^  NASD  Rule  3350  exempts 
from  operation  of  the  NASD's  bid  test 
short  sales  executed  by  qualified  market 
makers  in  connection  with  bona  fide 
market  making.  i-^«  There  is  currently  no 
similar  exception  in  Rule  lOa-1, 
however,  for  the  bona  fide  market 
making  activities  of  specialists  and  third 
market  makers  in  exchange-listed 
securities. 


62989 


'•"•■The  relief  is  generally  subject  to  the  conditions 
that:  (1)  short  sales  of  a  security  in  the  after-hours 
matching  session  shall  not  be  effected  a  prices 
lower  than  the  closing  price  of  the  security  on  its 
primary  exchange;  (2)  persons  relying  on  these 
exemptions  shall  not  directly  or  indirectly  effect 
any  transactions  designed  to  affect  the  closing  price 
on  the  primary  exchange  for  any  security  traded  in 
the  after-hours  matching  session;  and  (3) 
transactions  effected  in  the  after-hours  matching 
session  shall  not  be  made  for  the  purpose  of 
creating  actual,  or  apparent,  active  trading  in  or 
otherwise  affecting  the  price  of  anv  security. 

'■•"  See.  e.g..  Irving  M.  Pollack,  Short  Sale 
Begulation  of  NASDAQ  Securities  (1986),  at  12. 

'""Rule  3350  (c)  provides  further  that 
"transactions  unrelated  to  normal  market  making 
activity,  such  as  index  arbitrage  and  risk  arbitrage 
that  are  independent  from  a  member's  market 
making  functions,  will  not  be  considered  bona  fide 
market-making  activity."  See  NASD  Rule  3350. 
NASD  rM-3350  also  contains  language  specifying 
what  type  of  activity  does  not  constitute  bona  fide 
market  making.  See,  supra  n.  42. 


The  chief  reason  advanced  in  support 
of  the  NASD  market  maker  exception  is 
that  it  enhances  liquidity  bv  permitting 
market  makers  to  adjust  inventory- 
positions  quickly.  =•*'*  If  market  makers 
were  required  to  wait  for  an  upbid  to 
make  a  short  sale,  it  is  asserted  that  their 
ability  to  satisf>'  their  market  making 
functions  would  be  impaired.  The 
NASD  has  also  argued  that  market 
makers  perform  an  important  market 
stabilizing  function.  According  to  a 
1997  study  by  NASD  Economic 
Research,  market  makers  provide 
immediate,  stabilizing  liquidity,  i"*"  If 
there  is  heavy  selling  pressure  by 
investors  and  the  market  is  moving 
down,  market  makers  provide  stability 
by  standing  ready  to  buy  stock. 
According  to  the  study,  application  of  a 
short  sale  rule  to  market  makers  could 
reduce  a  market  maker's  ability  to  adjust 
inventory  positions  quickly,  thereby 
reducing  its  supply  of  immediate 
liquidity  to  the  marketplace.'^'  The 
NASD  study  also  states  that  application 
of  the  short  sale  rule  to  market  makers 
could  increase  market  makers'  costs, 
which  would  be  passed  on  to  investors 
in  the  form  of  wider  spreads, '"•- 

We  do  not  find  these  arguments 
persuasive  in  the  context  of  the 
proposed  uniform  bid  test.  In  providing 
liquidity  to  customers,  a  market  maker 
primarily  buys  at  the  bid  and  sells  at  the 
offer,  or  in  between  the  bid  and  offer. 
We  believe  that  a  market  maker  should 
rarely  need  to  sell  short  at  or  below  the 
bid  in  its  market  making  capacity. '^a 
The  proposed  rule  permits  unrestricted 
short  sales  at  the  offer  or  at  any  other 
price  that  is  one  cent  or  more  above  the 
bid,  and  thus  the  need  for  an  exception 
to  allow  market  makers  to  sell  at  or 
below  the  best  bid  seems  limited. i^'* 


"'^See  Securities  Exchange  Act  Release  No. 
34277  (July  7,  1994),  59  FR  3'>885  (July  29.  1994) 
(order  granting  temporary  approval  of  Rule  3350  for 
an  eighteen-month  period  CTemporary  Approval 
Order)). 

'50 See  D.  Timothy  McCormick  and  Bram  Zeigler, 
The  Nasdaq  Short  Sale  Rule:  Analysis  of  Market 
Quality  Effects  and  The  Market  Maker  Exemption. 
NASD  Economic  Research,  (August  7, 1997)  at  22- 
23. 

•51  Id.  at  20. 

'53  The  NASDs  1997  study  indicates  that  during 
a  sample  month  in  1997,  market  maker  short  sales 
at  or  below  the  inside  bid  accounted  for  only  2  41% 
of  their  total  share  volume.  Id.  at  27. 

'5<  In  approving  the  market  maker  exception,  the 
Commission  noted  that  we  would  review  the 
exception  to  determine  whether  the  bid-test  and 
exceptions  are  practicable  and  necessary  on  an 
ongoing  basis.  See  Temporary  Approval  Order, 
supra,  n   149.  Most  recently,  we  extended  the  Rule 
3350  pilot,  including  the  market  maker  exemption, 
until  December  15,  2003.  See  Securities  Exchange 
Act  Release  No.  48035  Qune  16,  2003),  68  FR  37183 
(June  23,  2003).  We  noted  that  the  extension  was 
subject  to  modification  or  revocation  should  the 


We  are  also  concerned  that  the 
exception  may  be  being  used  by  entities 
that  are  not  actually  engaged  in  bona- 
fide  market  making. '''=^  For  example, 
some  issuers  and  investors  have  argued 
that  some  market  makers  are  relying  on 
the  exception  to  continuously  sell  short 
into  the  bid— an  activity  that,  as 
mentioned  above,  we  find  inconsistent 
with  bona  fide  market  making.  The 
Commission  believes  that  for  the  rule  to 
have  its  intended  positive  effect  on  the 
market,  all  market  participants, 
including  market  makers,  should  be 
subject  to  the  rule.'^*' 

A  market  maker  that  is  positioning 
inventory  to  profit  from  market  moves 
would  find  it  advantageous  to  be  able  to 
short  into  the  bid,  like  any  speculator. 
One  of  the  historical  goals  of  short  sale 
regulation  is  to  prevent  short  sellers 
from  accelerating  a  declining  market  by 
exhausting  all  remaining  bids  at  one 
price  level,  and  causing  successive! v 
lower  prices  to  be  established  by  long 
sellers. 'S7  if  such  a  seller  is  able  to 
exhaust  the  existing  bids  in  a  security 
with  short  sales,  and  is  able  to  attract 
long  sellers  to  the  market,  the  goal  of 
accelerating  the  price  decline  of  a 
particular  security  would  be 
accomphshed.  Another  goal  of  short 
sale  regulation  is  that  long  sellers 
should  have  the  right  to  sell  first  in  a 
declining  market. 

Nevertheless,  we  believe  that  the 
proposed  exception  that  would  allow 
broker-dealers  to  execute  customer  sales 
on  a  riskless  principal  basis  by  looking 
to  the  customer's  position  would 
provide  broker-dealers  with  additional 
flexibility  to  facilitate  customer 


Commission  amend  Rule  lOa-1  in  such  a  manner 
as  to  deem  the  extension  unnecessary  or  in  conflict 
with  any  adopted  amendments. 

'"  As  initially  approved,  only  market  makers  that 
met  the  Primary  Market  Maker  (PMM)  standards  set 
forth  in  NASD  Rule  4612  were  eligible  for  an 
exception  from  the  short  sale  rule  These  PMM 
standards  were  subsequently  suspended  for  ail 
National  Market  Securities  due  to  the  potential 
impact  of  the  Order  Handling  Rules  See  Securities 
Exchange  Act  Release  No  38294  (Februarv  14. 
1997).  62  FR  8289  (February  24,  1997).  As  such,  all 
market  makers  are  currently  eligible  to  rely  on  the 
exception. 

'56  When  we  first  approved  the  NASD's  bid  test 
and  market  maker  exception  in  1994.  we  recognized 
that  the  exception  could  result  in  problems  of  the 
type  that  have  tieen  reported  by  conunenters  The 
Conmussion  stressed  the  importance  of  monitoring 
the  need  for  and  effect  of  the  exception  on  an 
ongoing  basis,  stating  that  experience  with  the  test 
"may  raise  issues  that  require  reconsideration  of 
some  or  al!  elements  of  the  proposal."  See 
Temporary  Approval  Order,  supra,  note  149.  In 
particular,  the  Cotrunission  noted  concerns  that  the 
market  maker  exception  could  create  opportunities 
for  abusive  short  selling  Id 

'5^  Securities  and  Exchange  Commission,  Special 
Study  of  Securities  Markets,  H.R.  Doc.  No  95,  88th 
Cong..  1st  Sess.,  at  251  (1963). 
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orders.'''"  In  addition,  we  are  proposing 
an  exception  from  Rule  201  to  allow 
broker-dealers  to  sell  short  at  a  price 
equal  to  the  consolidated  best  bid,  when 
consistent  with  best  execution 
obligations,  in  order  to  fdl  customer 
orders  it  is  required  to  execute  pursuant 
to  federal  securities  laws  or  SRO  rules, 
such  as  NASD  IM-2nO-2  and  the 
related  interpretation  of  IM-2110-2 
(Manning  Interpretation).  According  to 
Nasdaq,  the  Manning  interpretation  is 
designed  to  ensure  that  customer  limit 
orders  are  executed  in  a  fair  manner  and 
at  simihir  prices  at  which  a  firm  has 
traded  for  its  own  account,'-'*^  If  a 
broker-dealer  executed  an  incoming 
market  sell  order  at  the  consolidated 
best  bid,  it  would  then  be  obligated  to 
fill  other  customer  limit  orders  it  held 
at  that  price.'^"  However,  if  the  broker- 
dealer  had  a  net  short  position,  it  would 
be  prohibited  by  proposed  Rule  201 
from  filling  the  customer  buy  order  at  a 
price  equal  to  the  bid,  We  believe  the 
proposed  exception  would  remedy  this 
conflict. 

We  seek  comment  on  the  importance 
of  a  market  maker  exception  in  the 
context  of  a  market  maker's  role  in 
providing  liquidity.  We  also  seek* 
comment  on  the  extent  to  which  market 
makers  might  need  to  be  able  to  short 
at  the  bid  in  order  to  facilitate  a 
customer  buy  order,  and  inquire 
whether  an  exception  limited  to  those 
situations  would  be  necessary  or 
appropriate. 

Q.  Should  the  proposed  unfform  bid  test 
include  a  bona-fide  market  making 
exception?  If  so,  why?  How  important  is  it  for 
a  market  maker  to  be  able  to  profit  from 
position  trading'  Could  there  potentially  be 
negative  consequences  to  the  market  if  there 
is  not  an  e.xception  for  bona-fide  market 
making  transactions?  Please  describe. 

Q.  If  a  market  making  exception  from  the 
bid  test  is  necessary,  what  should  be  done  to 
limit  its  use  to  those  engaged  in  bona-fide 
market  making?  Should  the  exception  be  tied 
to  certain  qualifications  or  conditions?  If  so. 
what  should  these  qualifications  or 
conditions  be? 


' "  See.  intra  part  IX. B  for  a  further  discussion  of 
the  proposal  regarding  risVdess  principal  trades. 

■''J  See.  eg..  Securities  Exchange  Act  Release  No. 
44030  (March  2.  2001).  66  FR  14235  (March  9. 
2001)  (order  granting  approval  of  proposed  rule 
change  by  the  NASD  regarding  trading  ahead  of 
customer  hmit  orders  pursuant  to  decimal  pricing 
m  the  Nasdaq  market)  See  also  NASD  Rule  644Q(f) 
(applying  limit  order  protection  rules  to  NASD 
members  in  exchange-listed  securities). 

■•"  I- or  example,  a  market  maker  receives  an  order 
to  buv  1 .000  shares  of  XYZ  slock  at  $20  from  a 
customer  and  represents  the  order  in  its  Nasdaq 
quote  .Market  maker  buys  1 .000  shares  of  XYZ  at 
520  for  its  own  account  Pursuant  to  the  Manning 
Interpretation,  the  market  maker  vtrould  be  obligated 
to  sell  to  the  customer  to  fill  the  customer's  1.000 
share  order. 


Q.  If  inclusion  of  a  bona-fide  market 
making  exception  is  necessary,  would  there 
be  any  circumstances  where  a  market  maker 
acting  in  his  market  making  capacity  would 
need  to  sell  short  below  the  bid? 

Q.  How  often  do  market  makers  or  other 
broker-dealers  sell  short  at  the  bid  in 
response  to  customer  buy  orders?  Would  it  be 
feasible  to  allow  market  makers  or  other 
broker-dealers  to  sell  short  at  the  bid  to 
facilitate  customer  buy  orders  without 
undermining  the  purposes  of  the  price  test? 
If  so,  should  there  be  limits  on  such  short 
sales,  for  example  to  prevent  a  dominant 
market  maker  from  filling  customer  orders  at 
the  bid  in  order  to  place  downward  pressure 
on  the  security's  price? 

Q.  What  other  type  of  transactions  should 
qualify  for  a  bona  fide  market  making 
excepliofi? 

IX.  Proposed  Changes  to  the  Order 
Marking  Requirement 

.4.  Marking  Orders 

We  propose  combining  current 
marking  requirements  in  subsections  (c) 
and  (d)  of  Rule  lOa-1  into  new 
subsection  (c)  of  Rule  201.  New 
subsection  (c)  generally  would 
differentiate  between  "long,"  "short." 
and  "short  exempt"  orders.  The  marking 
requirement  would  apply  to  all 
exchange-listed  securities  and  over-the- 
counter  securities.  An  order  could  only 
be  marked  "long"  when  the  seller  owns 
the  seciirity  being  sold  and  the  security 
either  is  in  the  physical  possession  or 
control  of  the  broker-dealer  or  will  be 
prior  to  the  settlement  of  the 
transaction.  A  sell  order  would  be 
required  to  be  marked  "short  exempt"  if 
it  were  a  short  sale  effected  pursuant  to 
an  exception  in  Rule  201. 

We  believe  that  the  proposed  change 
would  eliminate  the  current 
discrepancy  between  how  Rule  3b-3 
defines  a  short  sale  and  the  marking 
provisions  found  in  Rule  lOa-1.  There 
are  circumstances  where  an  order  can  be 
marked  "long."  but  is  a  short  sale 
executed  without  regard  to  the  current 
tick  test.  For  example,  a  person  placing 
a  sell  order  may  be  deemed  to  owti  a 
securiry  under  current  Rule  3b-3(h)- 
(e).'^'  but  must  borrow  securities  to 
consummate  the  delivery  (e.g.,  because 
the  securities  due  upon  a  conversion  of 
a  security  have  not  been  received). 
While  borrowing  to  settle  a  sale 
constitutes  a  short  sale  under  Rule  3b- 


"*'  As  discussed  infra.  Part  X,  Rule  3b-3  provides 
that  a  person  is  deemed  to  own  a  security  if  he  or 
she:  has  entered  into  a  binding,  unconditional 
contract  to  purchase  a  security;  own  a  security 
convertible  into  or  exchangeable  for  it  and  has 
tendered  such  security  for  conversion  or  exchange; 
have  an  option  to  purchase  or  acquire  it  and  has 
exercised  »uch  option;  or  have  rights  or  warrants  to 
subscribe  to  it  and  have  exercised  such  rights.  A 
person  who  is  deemed  to  own  a  security  may  mark 
orders  to  sell  such  securities  long. 


3.  the  seller  would  not  be  subject  to  the 
current  tick  test  if  at  the  time  of  the 
trade  the  seller  owns  the  security  and 
intends  to  deliver  such  securitv  "as 
soon  as  possible  without  undue 
inconvenience  or  expense."  ^^^  fj^jg  sale 
would  be  marked  "long"  under  the 
current  marking  provisions  of  Rule  10a- 
1(d). 

Under  our  proposed  amendment,  the 
sell  order  described  above  would  not  be 
marked  "long"  because,  while  the  above 
seller  may  own  the  security,  the  security 
is  neither  in  the  physical  possession  or 
control  of  the  broker-dealer  nor  is  it 
reasonably  expected  to  be  prior  to  the 
settlement  of  the  transaction.  The  seller 
would  thus  have  to  borrow  the  stock  in 
order  to  effectuate  delivery  to  the  buyer. 
Instead  the  seller,  availing  themselves  of 
exception  (d)(1)  of  Rule  201.  would 
mark  the  order  "short  exempt." 
Requiring  the  order  to  be  marked  "short 
exempt"  promotes  consistencv  among 
related  rules  and  uniformity  among 
markets  and  market  participants  in  the 
manner  in  which  short  sales  are  marked. 

We  believe  that  the  proposed 
amendments  would  provide  several 
benefits.  The  current  marking 
requirements  can  lead  to  undetected 
violations  of  Rule  lOa-1  because  once 
the  order  is  marked  "long,"  it  is 
processed  and  executed  as  such,  even 
though  borrowed  shares  consummate 
the  delivery  on  the  sale.  This 
complicates  surveillance  for  violations 
of  Rule  lOa-1.  as  short  sales  executed 
under  an  exception  from  the  rule  can  be 
masked  as  "long"  sales.  Further,  under 
the  current  marking  requirements  there 
is  no  record  of  how  short  sellers  are 
availing  themselves  of  the  various 
exceptions  to  Rule  lOa-1.  We  believe 
that  surveillance  for  compliance  with 
proposed  Rule  201  would  be  facilitated 
with  accurate  indications  of  when  and 
under  what  circumstances  the 
exceptions  are  utilized. 

The  practice  of  designating  an  order 
as  "short  exempt,"  as  proposed,  has 
already  developed.  Many  broker-dealers 
are  already  required  to  mark  short  sales 
as  short  exempt  if  they  are  effected 
under  one  of  the  exceptions  from  Rule 
lOa-1.  For  example,  ITS  participants  'S' 
are  required  to  designate  commitment 
orders  as  "short  exempt"  when  the  short 
sale  falls  under  an  exception  to  the 


«-'l7CFR240.10a-l(e)(l), 

"*3  Current  signatories  to  the  ITS  Plan  include  the 
American  Stock  Exchange  LLC  (.'Vmex),  Boston 
Stock  Exchange,  Inc.  (BSE),  Chicago  Board  Options 
Exchange.  Inc  (CBOE).  Chicago  Stock  Exchange 
(CHX),  Cincinnati  Stock  Exchange  (CSE),  NASD, 
NYSE,  Pacific  Exchange.  Inc,  (PCX),  and 
Philadelphia  Stock  Exchange.  Inc  (Phlx). 
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application  of  Rule  lOa-1,'^-'  The  NYSE 
has  advised  its  members  that  it  is 
"appropriate"  to  mark  those  short  sale 
orders  covered  under  exceptions  to  the 
rule  as  "short  exempt.""'"'  In  addition, 
NASD  Rule  4991  (i)  requires  all  orders 
executed  on  Nasdaq  be  designated  as 
"buy."  "sell  long."  "sell  short."  or  "sell 
short  exempt. "!••'■  The  proposed 
amendment  would  require  orders  to  be 
marked  as  either  "long."  "short,"  or 
"short  exempt."  providing  greater 
uniformitv. 

Further,  we  believe  that  requiring  a 
broker  dealer  to  have  physical 
possession  or  control  of  the  security  at 
execution,  or.  in  the  alternative,  that  the 
broker  dealer  obtain  physical  possession 
or  control  of  the  securitv  prior  to 
settlement,  before  marking  the  order 
"long"  should  facilitate  the  process  of 
clearance  and  settlement  in  the  current 
T  +  3  environment.  Disturbances  in 
settlement  processes  can  affect  the 
stability  and  integritv  of  the  financial 
system  in  general.  Clearance  and 
settlement  systems  are  designed  to 
preser\e  financial  integrity  and 
minimize  the  likelihood  of  svstematic 
disturbances  by  instituting  risk- 
management  systems."'"  Requiring  a 
broker-dealer  to  have  possession  or 
control  of  the  securities  before  the 
broker-dealer  can  mark  an  order  long 
should  help  to  reduce  failures  to 
deliver.  We  anticipate  that  this 
proposed  amendment  would  not  be 
burdensome  to  market  participants 
because  most  customer  securities  are 
not  held  by  investors  in  physical  form, 
but  rather  are  held  indirectly  through 
their  broker-dealer,  i.e..  in  "street 
name."  "'« 

Q.  What  type  of  additional  costs  and 
burdens,  if  any.  would  be  associated  with 
requiring  orders  to  be  marked  "short 
exempt?" 

Q.  Does  the  requirement  that  a  broker  has 
physical  possession  or  control  of  the  security 
or  will  have  physical  possession  or  control 
prior  to  settlement  place  undue  or 
urueasonable  hardship  on  long  sellers? 

Q.  Should  proposed  Rule  200  require  a 
broker  or  dealer  marking  a  sell  order  "short 
exempt  ■  to  ide'^ntify  the  specific  exception 
that  the  broker  or  dealer  is  relying  on  in 
marking  it  "short  exempt?"  If  not,  state  why 
not. 


'"^  See  Restated  Intermarket  Trading  Plan,  33 

(May  30,  1997), 

"■=' See  NYSE  Rule  440B.20. 
■St  See  NASD  Rule  4991(i)(2). 

'*'  See  Exchange  Act  Section  17A.  15  U.S.C  78q- 

"'^DTC  holds  approximately  83%  of  all  NYSE- 
tradpd  shares  outstanding  and  72%  of  all  Nasdaq- 
traded  shares  outstanding  for  the  benefit  of  its 
partinpants  (j  e  .  broker-dealers  and  banks).  See 
Securities  Dematerialization  White  Paper, 
Securities  Industry  .•\ssGCiation,  at  17  (June  5. 
2000). 


B  Marking  Requirements  for  Riskless 
Principal  Transactions 

Recently,  some  market  mikers  have 
indicated  that  they  would  like 
exempli ve  relief  from  Rule  lOa-1  to 
mark  sell  orders  based  on  a  customer's 
net  position  when  a  broker-dealer  or 
market  maker  is  effecting  the  execution 
of  the  customer's  order  on  a  riskless 
principal  basis. i^*^  For  example,  a 
customer  who  is  net  long  1 ,000  shares 
of  XYZ  security  enters  an  order  to  sell 
those  securities  with  a  market  maker, 
the  market  maker  then  seeks  to  sell 
1 ,000  shares  of  XYZ  from  his 
proprietary  account  to  facilitate  the 
trade  prior  to  obtaining  the  securities 
from  the  customer.  In  this  situation, 
market  makers  acting  as  riskless 
principal  have  sought  an  exemption 
from  Rule  lOa-1  to  mark  the  market 
maker's  sale  from  its  proprietary' 
account  as  "long"  based  on  the 
customer's  long  position,  regardless  of 
the  market  maker's  proprietary  position 
in  the  security. 

We  believe  that  for  the  purposes  of 
short  sale  regulation,  the  position  of  a 
broker-dealer  should  be  deemed  to  be 
the  same  as  a  customer's  position, 
regardless  of  whether  the  broker-dealer 
has  a  proprietary  net  "long"  or  "short" 
position,  when  the  broker-dealer  acts  in 
a  riskless  principal  capacity.'^"  We 
believe  that  in  this  context,  the  broker- 
dealer  effects  the  sale  in  a  manner 
analogous  to  an  agency  execution.  A 
short  sale  effected  on  an  agency  basis  is 
marked  according  to  the  customer's  net 
position.  We  therefore  propose  adding 


"^'Riskless  principal  transactions  are  generally 
described  as  trades  in  which,  after  receiving  an 
order  to  sell  (or  buy)  from  a  customer,  the  broker- 
dealer  sells  (or  purchases)  the  security  to  (or  from) 
another  person  in  a  contemporaneous  offsetting 
transaction.  See  Securities  Exchange  Act  Release 
No.  44291  (May  18,  2001),  66  FR  27760  (order 
adopting  a  de  minimis  exception  to  the  definition 
of  the  term  "dealer  "  solely  for  banks  engaging  in 
riskless  principal  transactions  under  240.17  CFR 
3a5-l);  see  also  Securities  Exchange  .^ct  Release 
No.  33743  (March  9,  1994),  59  FR  12767-01  (March 
17,  1994).  More  recently,  the  Commission  modified 
its  interpretation  of  Exchange  Act  Section  28(e),  the 
"safe  harbor"  provision  for  money  managers  who 
use  commission  dollars  of  their  advised  accounts  to 
obtain  research  and  brokerage,  so  that  it 
encompasses  certain  riskless  principal  transactions 
as  defined  by  Nasdaq  trade  reporting  rules.  See 
Securities  Exchange  Act  Release  No.  45194 
(December  17.  2001).  67  FR  6  (January'  2,  2002) 
(NASD's  rules  define  a  riskless  principal  trade  as 
a  transaction  in  which  a  member  after  having  a 
received  an  order  to  buy  a  security,  purchases  the 
security  as  principal  at  the  same  price  to  satisfy  the 
order  to  sell.  See  NASD  Rules  4632(d)(3)(B). 
4642(d)(3)(B),  and  6420(d)(3)(B)). 

' '"  For  example,  if  the  customer  seeking  to  sell 
1 .000  shares  of  XYZ  and  the  customer  was  net  short 
in  XYZ.  a  market  maker  engaging  in  a  riskless 
principal  transaction  on  behalf  of  the  customer 
would  have  to  mark  the  sell  order  from  his 
principal  account  short  regardless  of  his  ovm  net 
position. 


an  exception  to  the  proposed  bid  test  of 
Regulation  SHO  that  would  allow 
broker-dealers  to  mark  such  sell  orders 
"short  exempt."  '"'  Allowing  a  broker- 
dealer  to  mark  an  order  in  this  manner 
does  not  implicate  the  stated  concerns 
raised  by  short  selling,  i.e..  where  a 
customer  is  long,  specialist  or  market 
maker  principal  transactions  should  not 
be  restricted  in  the  same  manner  as 
short  sales. '"^ 

We  are  concerned,  however,  that  this 
exception  from  proposed  Rule  201  not 
be  used  in  an  abusive  or  manipulative 
manner.  Towards  that  goal,  we  would 
restrict  this  provision  to  riskless 
principal  transactions  as  follows: 

•  A  transaction  in  which  a  broker  or 
dealer,  after  having  received  an  order  to 
sell  a  security,  sells  the  security  as 
principal  at  the  same  price  to  satisfj-  the 
order  to  sell: 

•  The  sell  order  must  be  given  the 
same  per-share  price  at  which  the 
broker  or  dealer  sold  shares  to  satisf\' 
the  facilitated  order,  exclusive  of  any 
explicitly  disclosed  markup  or 
markdown.  commission  equivalent  or 
other  fee; 

•  The  broker  or  dealer  must  have 
WTitten  policies  and  procedures  in  place 
to  assure  that,  at  a  minimum:  the 
customer  order  was  received  prior  to  the 
offsetting  transaction:  the  offsetting 
transaction  is  allocated  to  a  riskless 
principal  account  or  customer  account 
within  60  seconds  of  execution:  the 
broker  or  dealer  has  super\isor\'  systems 
in  place  to  produce  records  that  enable 
the  broker  or  dealer  to  accurately  and 
readily  reconstruct,  in  a  time-sequenced 
manner,  all  orders  effected  pursuant  to 
this  exception. 

We  believe  that  these  conditions 
would  allow  for  the  surveillance  of  the 
exception  by  linking  the  exception  to 
specific  incoming  orders  and 
executions,  and  by  requiring  the  brokers 
and  dealers  to  establish  procediu-es  for 
handling  such  transactions.  Moreover, 
requiring  the  orders  to  be  received  prior 
to  the  offsetting  transaction  and  the 
allocation  of  the  offsetting  transaction  to 
the  customer  within  60  seconds  would 
help  avoid  the  exception  from  being 
abused  by  brokers  or  dealers  who  may 
attempt  to  retroactively  claim  the 
exception  for  transactions  that  were  not 
done  on  a  riskless  principal  basis. '"^ 


'^'  See  subparagraph  (d)(9)  of  proposed  Rule  201 
of  Regulation  SHO. 

' "-  See  Secturities  Exchange  Act  Release  No. 
46994  (December  13,  20021,  67  FR  78033  (December 
20.  2002)  (order  approving  NASD  amendment  to  the 
Manning  Interpietation  establishing  a  nskless 
principal  customer  facihtation  exemption) 

''3  The  requirement  that  an  offsetting  transaction 
be  allocated  to  either  a  riskless  principal  or 

Continued 
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In  order  to  assess  whether  this 
proposed  exception  properly  addresses 
tho  needs  of  specialists  or  market 
makers,  we  ask  the  following  questions: 

Q.  Does  the  proposed  riskless  principal 
exception  allow  brokers  and  dealers  to 
facilitate  customer  orders  handled  on  a 
riskless  principal  basis  regardless  of  their 
proprietary  net  position?  Are  the  conditions 
appropriate?  In  particular,  is  the  requirement 
to  allocate  the  offsetting  transaction  to  the 
customer  within  60  seconds  appropriate? 

Q.  Is  there  any  concern  that  this  provision 
is  not  consistent  with  the  goals  of  short  sale 
regulation?  If  so,  how? 

X.  Rule  3b-3 

Rule  3b-3  defines  the  term  "short 
sale"  as  any  sale  of  a  security  that  the 
seller  does  not  own  or  any  sale  that  is 
consummated  by  the  deliver}'  of  a 
security  borrowed  by.  or  for  the  account 
of,  the  seller.  Rule  3b-3  also  defines 
specific  instances  when  a  person  shall 
be  deemed  to  own  a  security,  i.e.,  a  long 
p(jsitinn,  for  the  purposes  of  Rule  10a- 
1. 

We  are  proposing  new  Rule  200  to 
replace  Rule  3b-3  and  include  several 
amendments  to  Rule  3b-3.  As  discussed 
in  further  detail  below,  we  seek 
comment  on  including  a  modified 
version  of  current  subparagraph  (b)  of 
Rule  3b-3  in  Rule  200  that  would 
require  that  a  person  not  only  have 
entered  into  an  unconditional  contract, 
binding  on  both  parties  thereto,  to 
purchase  the  security,  but  also  that  the 
contract  specif\'  the  irrevocable  price 
and  amount  of  securities  purchased  and 
provides  for  present  deliverv.  We  also 
propose  iimending  the  Rule  to  allow 
broker-dealers  to  calculate  net  positions 
in  a  particular  security  within  defined 
trading  units.  Additionally,  we  propose 
that  the  definition  of  a  short  sale 
include  the  block-positioner  exception 
from  the  c:urrent  Rule  10a-l(e)(13).  We 
also  propose  codifying  in  Rule  200  prior 
interpretations  related  to  security 
futures  products,  and  the  unwinding  of 
certain  index  arbitrage  positions, 

A.  Unconditional  Contracts  To  Purchase 

Securities 

Under  Rule  3b-3,  a  person  owns  a 
security  if  the  person  has  "purchased,  or 
has  entered  into  an  unconditional 
contract,  binding  on  both  parties 
thereto,  to  purchase  it  but  has  not  yet 
received  it."  '^^  The  staff  has  recently 
received  inquiries  about  whether  certain 


customer  account  within  60  seconds  is  a  condition 
that  is  consistent  with  previously  stated  Nasdaq 
policy  regarding  the  handling  of  mixed  capacity 
trades  and  compliance  with  the  Manning 
Interpretation.  See  NASD  Notice  to  Members  01-65, 
Ht  Question  7  and  Notice  to  Members  95-67,  at 
Question  5 

''M7CFR240.3b-3(b). 


transactions  qualify  as  an 
"unconditional  contract"  for  the 
purposes  of  short  sale  regulation.  In 
particular  these  inquiries  focus  on 
whether  it  is  necessary  for  a  contract  to 
specify  the  price  and  amount  of 
securities  to  be  purchased  in  order  to  be 
considered  an  unconditional  contract. 

In  1992  the  Commission  proposed  to 
clarify'  that  an  "unconditional  contract" 
must  specify  a  fixed,  currently 
ascertainable  price,  and  the  exact 
amount  of  securities  to  be  obtained  in 
order  for  a  person  to  be  deemed  to  own 
a  security  under  subparagraph  (b)  of 
Rule  3b-3.i'5  The  proposed 
amendments  were  intended  to  address 
potentially  abusive  trading  practices 
associated  with  contracts  for  ftiture 
purchases  of  securities  where  the  price 
or  volume  was  based  on  a  formula  or 
other  contingent  event.  We  were 
concerned  about  the  potential  for  abuse 
associated  with  securities  contracts 
where  the  purchase  price  is  based  on 
the  next  following  closing  price  in  the 
primary  market  for  the  stock  or  stocks. 
The  concern  was  that  a  purchaser  under 
such  a  contract  may  have  incentive  to 
sell  the  securities  (long)  that  are  subject 
to  the  contract  prior  to  the  close  of 
trading  on  the  primary*  market  in  a 
manner  that  would  depress  the  closing 
price.  Similarly,  we  expressed  concern 
regarding  shares  expected  to  be  received 
from  dividend  reinvestment  plan 
purchases  being  considered  in 
calculating  a  long  position  pursuant  to 
Rule  3b-3  where  the  number  of  shares 
received  under  a  plan  was  not  known 
but  only  estimated  based  on  a  formula. 
The  proposed  amendments  were  never 
adopted  or  withdrawn. 

As  stated,  the  language  of 
subparagraph  (b)  of  Rule  3b-3  may  be 
subject  to  abuse  by  individuals  seeking 
to  claim  a  long  position  only  to  avoid 
application  of  the  tick  test  provisions  in 
Rule  lOa-1.  Further,  it  is  possible  that 
where  a  contract  mandates  that 
securities  will  be  purchased  at  the 
elosing  price,  there  may  be  incentive  to 
depress  the  market  price  of  the  security 
to  obtain  the  security  at  a  lower  price, '^^ 
Moreover,  there  is  the  potential  that 
contracts  in  which  the  amount  of 
securities  owned  is  not  known  until 
some  later  period  may  be  designed  to 


'  ^''  See  Securities  Exchange  Act  Release  No. 
30772  (Juna  3.  1992).  57  FR  24415  (June  9,  1992). 
Three  comiBenters  supported  the  price  provision 
while  four  Opposed  it.  Those  who  opposed  it 
believed  th«t  a  fixed-price  requirement  would 
prevent  large  transactions  from  being  effected  in  an 
orderly  manner  and  would  place  an  undue  burden 
on  market  perticipanls  who  enter  into  contracts  to 
buy  and  sell  securities  at  a  price  to  be  determined 
in  the  futur*.  Five  commenters  favored  the  fixed 
quantity  provision  and  one  commenter  opposed  it. 
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create  a  long  position  that  would 
facilitate  avoidance  of  the  tick  test.  It 
appears  to  us  that  a  fixed  price  and 
quantity  of  a  contract  to  purchase 
securities,  as  well  as  present  delivery  of 
the  securities,  are  essential  elements  in 
determining  whether  such  a  contract 
conveys  ownership  for  purposes  of  short 
sale  regulation,!^"  and  requiring  these 
elements  would  restrict  certain 
activities  designed  to  manipulate  the 
market.  Therefore,  we  are  proposing  that 
Rule  200,  subparagraph  (b)(2)  require 
that  the  unconditional  contract  specify 
the  price  and  amount  of  securities  to  be 
purchased  in  order  for  a  person  to  claim 
ownership  of  the  securities  underlying 
the  contract  under  proposed  Regulation 
SHO. 

Q.  Should  proposed  Rule  200  provide  that 
in  order  for  a  person  to  be  deemed  to  own 
a  security  by  virtue  of  the  tact  that  he  has 
entered  into  an  unconditional  contract  to 
purchase  the  security,  the  contract  must 
specih'  the  price  and  amount  of  the  security 
to  be  purchased?  If  not,  state  why  not. 

In  addition,  questions  have  arisen 
about  whether  an  unconditional 
contract  must  contemplate  present 
delivery  of  securities  in  order  for 
persons  to  claim  ownership  of  securities 
under  Rule  3b-3.  In  order  for  a  person 
to  claim  ownership  of  a  security,  she 
should  have  title  to  the  security  or  some 
other  type  of  present  or  near-term 
ow'nership  right  to  obtain  the  security. 
In  the  case  of  options,  convertibles, 
rights,  or  warrants,  the  rule  requires  that 
a  person  exercise  or  convert  the 
instrument  in  order  to  claim  ownership 
of  the  underlying  security.  However, 
there  is  currently  no  express 
requirement  that  a  person  who  has 


' '"The  Commission  notes  that  in  a  typical 
"equity  line  '  financing  arrangement,  an  investor 
and  the  company  enter  intu  a  UTitten  agreement 
under  which  the  company  has  the  right  to  "put"  its 
securities  to  the  investor  lindor  this  "put,"  the 
company  has  the  right  to  tell  the  investor  when  to 
buy  securities  from  the  company  over  a  set  period 
of  time  and  the  investor  has  no  right  to  decline  to 
purchase  the  securities  The  dollar  value  of  the 
equity  line  is  set  in  the  written  agreement,  but  the 
number  of  shares  that  the  company  will  actually 
issue  may  be  detennined  by  a  formula  tied  to  the 
market  price  of  the  securities  at  the  time  the 
company  exercises  its  "put   '  Spp  Division  of 
Corporation  Finance.  Current  Issues  Outline 
Quarterly  IJpdate  (March  31.  2001)  As  such,  equity 
line  financing  arrangements  and  convertible 
financing  arrangements  would  generally  not  meet 
the  requirement;  for  an  unconditional  contract,  due 
to  the  fact  that  such  arra.-igements  may  not  specify 
a  fixed  price  and  quantity  of  the  securities  to  be 
purchased,  nor  would  they  contemplate  present 
delivery  of  the  securities  upon  conversion  or 
exercise  of  the  put.  All  sales  executed  by  the 
investor  prior  to  the  company  exercising  its  "put," 
or  the  investor  exercising  its  conversion  right. 
would  thus  be  short  sales  sub|ect  to  all  applicable 
regulations,  including  the  borrow  and  delivery 
requirements  in  proposed  Rule  203.  and,  if  the 
security  sold  is  a  "covered  security.  "  the  bid  test 
provisions,  of  proposed  Rule  201. 
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entered  into  an  unconditional,  binding 
contract  be  expected  to  receive  the 
securities  imminently  in  order  to  claim 
ownership. 

We  are  concerned  that,  without  an 
express  requirement  that  the  contract 
contemplate  present  delivery,  there  is  a 
danger  that  contracts  would  be  formed 
solely  for  the  purposes  of  creating  a  long 
position  to  evade  tne  short  sale  rule. 
although  there  is  no  real  mtention  to 
actually  acquire  the  securities  pursuant 
to  the  contract.  As  a  result,  we  are 
seeking  comment  on  whether  buvers  of 
securities  pursuant  to  a  contract  should 
be  required  to  have  a  reasonable 
expectation  of  imminent  receipt  of  the 
securities  prior  to  considering 
themselves  to  own  the  securities 
pursuant  to  proposed  Rule  200.  We  are 
not  proposing  a  present  or  imminent 
delivery-  requirement  in  proposed  Rule 
200  but  instead  we  are  seeking  comment 
on  such  a  provision. 

Q.  Should  proposed  Rule  200  require  a 
definite  time  frame  that  limits  when  the 
buyer  can  consider  themselves  long,  i.e.,  a 
buyer  would  be  deemed  to  own  the  securities 
only  if  the  contract  contemplates  the  buyer 
will  receive  the  securities  within  30  days? 

Q.  If  so.  what  should  the  time  frame  be? 
Does  industry  practice  provide  some 
objective  standard  that  is  reasonable? 

B.  Ownership  of  Securities  Underlying 
Securities  Futures  Products 

We  propose  that  new  Rule  200 
include  language  consistent  with 
existing  Commission  guidance  defining 
when  a  person  shall  be  deemed  to  own 
a  security  underlying  a  security  futures 
contract.'""  Specifically,  we  have  stated 
that  a  person  who  holds  a  security 
future  obligating  him  to  take  deliver>'  of 
the  underlying  securities  by  physical 
settlement  would  not  be  considered 
long  in  these  securities  for  the  purposes 
of  proposed  Rule  100  until  the  security 
future  terminates  trading. '  "'^  This 
interpretation  is  consistent  with  the  way 
current  Rule  Jb-3  addresses  several 
instances  where  a  person  owns  a 
security  that  entitles  a  person  to  acquire 
securities  underlying  the  instrument, 
e.g..  options,  rights,  warrants,  and 
convertibles.  In  those  instances,  Rule 


■ ""  Commission  Guidance  on  the  Application  of 
Certain  Provisions  of  the  Securities  Act  of  1933.  the 
Securities  Exchange  Act  of  1 934.  and  Rules 
Thereunder  to  Trading  in  Security  Futures 
Products.  Securities  Exchange  Act  Release  No. 
46101  (June  21.  2002).  67  FR  43234  dune  27.  2002). 

'"^Termination  of  trading  is  the  moment  at  which 
an  open  position  in  a  security  hiture.  either  a  long 
or  short  position,  can  no  longer  be  closed  or 
liquidated  either  by  buying  or  selling  an  opposite 
position  A  person  obligated  to  deliver  would  be 
considered  short  at  the  termination  of  trading,  and 
a  person  entitled  to  receive  securities  at  the 
termination  of  trading  would  be  considered  long 
Id. 


3b-3  requires  the  option,  right,  warrant, 
or  convertible  to  be  exercised,  tendered, 
or  converted  before  the  person  can  be 
considered  as  having  a  long  position  in 
the  underlying  security.  These 
provisions  also  implicitly  contemplate 
that  the  person  will  shortly  acquire  the 
security  being  sold.  For  a  physicallv- 
settled  security  future,  the  holder  will 
obtain  the  underlying  security  only  after 
the  security  future  terminates  trading.  A 
security  future  settled  by  receipt  of  cash 
has  no  effect  on  a  person's  long 
position. 

We  are  proposing  subparagraph  (b)(6) 
of  Rule  200  that  provides  that  a  person 
holding  a  long  security  futures  position 
is  not  considered  to  own  the  underlying 
security  for  the  purposes  of  Rule  3b^3 
until  the  security  terminates  trading. 

Q.  Should  proposed  Rule  200  require 
delivery  of  the  securities  underlying  a  futures 
contract  before  a  person  can  consider  himself 
long  for  the  puqjoses  of  short  sale  regulation? 

C.  Aggregation  Units 

Rule  3b-3  requires  a  seller  of  an 
equity  security  subject  to  Rule  lOa-1  to 
aggregate  all  of  its  positions  in  that 
security  in  order  to  determine  whether 
the  seller  has  a  "net  long  position"  in 
the  security. '«"  Broker-dealer  firms  have 
represented  that  firm-wide  netting  is 
costly,  burdensome,  and  potentially 
counterproductive  for  large,  multi- 
sen,  ice  brokerage  firms.  Firm.-wide 
netting  is  currently  required  at  least 
once  a  dav.'^' 

Many  large  broker-dealers  are  divided 
into  "desks"  that  pursue  separate 
trading  strategies.  At  times,  the  firm 
may  have  a  net  short  position  in  a 
security,  but  a  particular  desk  may  have 
a  net  long  position  in  that  .security.  This 
situation  may  result  in  a  desk  not  being 
able  to  pursue  an  investment  strategy 
that  calls  for  the  desk  to  sell  its  long 
position.  This  result  appears  to  be 
unwarranted  where  the  sale  is  not  made 
to  benefit  the  positions  of  other  firm 
trading  units.  While  the  firm  could  form 
separate  broker-dealers  for  each  trading 
unit's  strategy-  to  support  the 
independence  of  each  trading  unit,  this 
approach  would  be  costly  and  elevate 
form  over  substance. 


'^"See  17  CFR  240.3b-3.  See  also  Securities 
Exchange  Act  Release  No.  20230  (September  27. 
1983),  48  FR  45119.  45120  (October  3.  1983)  (to 
determine  whether  a  person  has  a  "net  long 
position"  in  a  security,  all  accounts  must  be 
aggregated). 

""  See  Securities  Exchange  Act  Release  No. 
27938  (April  23.  1990),  55  FR  17949,  17950 
(aggregation  must  be  based  on  a  listing  of  securities 
positions  in  all  proprietary  accounts  as  determined 
at  least  once  each  trading  day)  Allowing 
aggregation  to  be  determined  once  per  day  was 
largely  due  to  practical  considerations  arising  from 
technological  limitations  at  the  time  the 
interpretation  was  issued. 


In  1998.  the  staff  issued  a  letter  stating 
that  the  Division  would  not  recommend 
that  the  Commission  take  enforcement 
action  if  a  multi-ser\ice  broker-dealer 
calculated  its  net  position  in  a  particular 
security  within  defined  trading  units 
independently  from  the  positions  held 
by  the  other  aggregation  units  within  the 
firm  ("aggregation  unit  letter"). ^82  We 
propose  to  incorporate  aggregation  unit 
netting  into  proposed  Rule  200  because 
we  believe  that  such  netting  allows 
aggregation  units  at  multi-ser\'ice 
broker-dealers  to  pursue  different 
trading  strategies,  as  well  as  provide 
liquidity  to  the  market,  without  the 
restrictions  of  firm-wide  netting. 

Specifically,  we  propose  to  allow 
trading  unit  aggregation  if:  (1)  The 
broker  or  dealer  has  a  written  plan  of 
organization  that  identifies  each 
aggregation  unit,  specifies  the  trading 
objective  of  each,  and  supports  its 
independent  identity:'83  (2)  each 
aggregation  unit  withir  the  firm 
continuously  determines,  on  a  real-time 
basis,  its  net  position  for  every  security 
that  It  trades  that  is  subject  to  proposed 
Rule  201  of  Regulation  SHOi's^  {3)  each 
trader  pursuing  a  particular  trading 
objective  or  strategy  is  included  in  only 
one  aggregation  unit;  and  (4)  individual 
traders  are  assigned  to  only  one 
aggregation  unit  at  a  time.  We  believe 
that  these  conditions  would  help 
prevent  potential  coordinated 
manipulative  activity  amongst  the 
aggregation  units  by  ensuring  they  are 
separate  and  independent.'"^ 

We  seek  comment  on  our  proposal  to 
include  the  aggregation  unit  netting  into 
Rule  200  of  proposed  Regulation  SHO  as 
well  as  firm-wide  netting  in  general 

Q.  Is  this  relief  necessary  for  multi-service 
firms?  How  easily  can  these  firms  estimate 


'»=  See  Letter  regarding  Bear,  Steams  &  Co.  Inc  ; 
Credit  Suisse  First  Boston  Corporation;  Deutsche 
Bank  Securities  Inc.:  Donaldson.  Lufkin  &  Jenrette 
Securities  Corporation:  Goldman,  f^achs  &  Co.:  IP 
Morgan  Securities  Inc.:  Lehman  Brothers  Inc  : 
Merrill  Lynch,  Pierce.  Fenner  &  Smith:  Morgan 
Stanley  &  Co.  Inc.:  PaineWebber  Inc  :  Prudential 
Securities  Inc.:  Salomon  Smith  Barney  Inc.;  SG 
Cowen  Securities  Corporation;  and  Warburg  Dillon 
Read  LLC.  (November  23.  1998),  1998  SEC  No- Act 
LEXIS  1038. 

'■'The  independence  of  the  units  would  be 
evidenced  by  a  variety  of  factors,  such  as  separate 
management  structures,  location,  business  purpose, 
and  profit  and  loss  treatment. 

'"<  This  condition  holds  firms  accountable  for 
kjioMring  the  activities  and  positions  of  each 
aggregation  unit. 

"5  We  believe  that  these  conditions  have  worked 
well  in  restricting  the  exemptive  relief  to  situations 
that  do  not  appear  to  raise  the  abuses  that  the  short 
sale  price  test  is  designed  to  prevent,  and  should 
he  incorporated  in  the  proposed  exception.  We  also 
note  that  market  participants  that  relv  on  the 
aggregation  unit  exception  have  designed  their 
programming  and  surveillance  systems  in 
accordance  with  these  conditions. 
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their  real  time  positions  for  individual 
trading  units'  What  about  for  the  entire  firm? 

Q,  Are  the  conditions  included  in 
proposed  Rule  200  appropriate?  Should  there 
be  additional  conditions? 

Q.  Can  the  utility  of  the  aggregation  unit 
provision  to  multi-service  firms  be 
improved  ■■  If  so.  how?  '*"*  Are  the  designated 
conditions  appropriate? 

Q.  Should  the  aggregation  unit  provision 
be  available  to  non-broker-dealers,  for 
example,  to  hedge  funds? 

Q.  On  its  face.  Rule  3b-3  contemplates  that 
a  sale  must  be  marked  based  on  positions  in 
all  proprietary  accounts  in  that  security  at  the 
time  of  the  sale.  In  light  of  the  advances  in 
technology  since  1990.  is  it  possible  for  firms 
or  other  entities  to  be  able  to  determine  their 
aggregate  position  in  all  proprietary  accounts 
contemporaneously  throughout  the  day?  If 
not.  why  not? 

Q.  If  firms  or  other  entities  are  unable  to 
determine  their  aggregate  position  in  all 
proprietarv  accounts  contemporaneously 
throughout  the  day.  is  there  a  means  of 
allocating  a  daily  aggregate  position  within 
the  firm  that  would  be  capable  of 
surveillance? 

D.  Block-Positinner  Exception 

The  block-positioner  exception  is 
currently  in  subsection  (e)(13)  of  Rule 
10a-1.'''"  Because  this  exception 
dirpctlv  relates  to  a  broker-dealer's 
calculation  of  its  net  position  under 
current  Rule  3b-3,  we  propose  to 
incorporate  the  block-positioner 
exception  without  modification  into 
Rule  200  of  Regulation  SHO. 

Rule  3b-3  considers  broker-dealers  to 
have  a  short  position  in  a  security  even 
though  that  position  is  fully  offset  bv 
equivalent  convertible  securities,  rights, 
warrants,  or  call  options.  Therefore, 
arbitrage  activities  may  result  in  the 
block-positioner  having  a  net  short 
position.  This  short  positioa  would 
require  compliance  with  the  "tick" 
restrictions  of  the  Rule  and  may  inhibit 
the  efforts  of  broker-dealers  who  engage 
in  both  block-positioning  and  offset 
activities.  If  a  broker-dealer  seeks  to 
dispose  of  a  block  of  securities  it  bought 
as  a  principal  while  acting  in  the 
capacity  of  a  block-positioner,  it  may  be 
unnecessarily  hindered  in  doing  so  if  it 
simultaneously  has  an  equal  or  larger 
short  position  in  the  same  security,  even 
though  that  short  position  is  fully  offset 
as  a  result  of  arbitrage  or  hedging 
activity. 


'"'■One  commenter  to  the  Concept  Release  said 
that  while  the  .Aggregation  Letter  is  sensible  in 
concept,  firms  have  expressed  difficulty  devising 
procedures  to  meet  its  requirements.  See  Letter 
from  Willkie.  Fair  &  Gallagher  (WFG). 

'"'See  Securities  Exchange  Act  Release  No. 
20715  (March  6.  1984).  49  FR  9414  (March  13. 
1984).  Block  positioning  is  the  facilitation  of  a  large 
purchase  or  sale  of  securities  for  a  customer  by 
buying  or  selling  as  principal  the  amount  of 
securities  that  cannot  be  immediately  placed  or 
obtained  from  third  parties. 


The  block-positioner  exception  was 
created  in  order  to  facilitate  the 
activities  of  broker-dealers  who  engage 
in  both  block  positioning  and 
arbitrage.  1""  The  Commission  has 
recognized  the  important  role  block- 
positioners  play  in  providing  liquidity 
for  large  securities  and  in  maintaining  a 
fair  and  orderly  market.  When  adopting 
this  exception,  the  Commission  noted 
that  when  a  block-positioning  firm's 
other  short  positions  are  fully  offsetting 
other  instruments,  the  result  is  an 
economically  neutral  position.  The 
Commission  noted  that  these  other 
positions  provide  no  incentive  to  effect 
sales  froih  the  block-positioning  trading 
account  in  a  manner  that  would  cause 
or  accelerate  a  decline  in  the  market 
because  gains  in  the  short  position 
would  be  offset  by  losses  in  the  short 
position.  The  exception  is  limited  in 
that  it  is  available  only  to  broker-dealers 
acting  in  the  capacity  of  a  block- 
positioner,  cLiid  only  if  the  short  position 
is  created  in  the  course  of  bona  fide 
arbitrage,  risk  arbitrage,  or  bona  fide 
hedging  activities.  We  are  proposing  to 
include  in  proposed  Regulation  SHO  the 
block  positioner  exception  as  it 
currently  exists. 

Q.  Does  the  block-positioner  exception 
continue  tp  be  needed? 

Q.  Does:the  block-positioner  exception 
require  am-  amendments?  If  so,  what  are 
alternatives  to  the  way  the  rule  currently 
operates?  > 


E.  Liquidation  of  Index  Arbitrage 
Positions 

Index  arbitrage  generally  involves  the 
purchase  or  sale  of  a  "basket"  of  all 
stocks  comprising  a  securities  index  or 
a  smaller  number  of  stocks  designed  to 
track  day-to-day  price  movement  of  an 
index,  and  a  contemporaneous  offsetting 
sale  or  purchase  of  one  or  more 
commodity  futures  or  options  on  a 
future  or  standardized  option  contracts 
on  that  index  in  an  attempt  to  profit 
from  price  discrepancies  between  the 
stocks  and  the  derivative  index 
products.  Index  arbitrage  often  involves 
a  liquidation  (or  "unwinding") 
transaction  in  order  to  realize  arbitrage 
profits.  Liquidation  may  consist  of 
either  simple  elimination  of  each  long 
or  short  stock  position  at  expiration  of 
the  futures  or  option  contract,  or  earlier 
termination  of  both  the  stock  positions 
and  the  futures  or  option  contract 
position. 

Pursuant  to  Rule  3b-3,  a  seller  of  an 
equity  security  subject  to  Rule  lOa-1 
must  aggregate  all  of  the  seller's 
positions  in  that  security  in  order  to 
determine^  whether  the  seller  has  a  "net 


long  position"  in  the  security. 
Therefore,  if  a  person  does  not  have  a 
net  long  position  in  a  security,  any  sale 
of  that  security  must  be  designated  as  a 
short  sale  and  must  comply  with  the 
tick  test  provisions  of  current  Rule  10a- 
1.  A  person  liquidating  an  index 
arbitrage  position  involving  a  long 
basket  of  stocks  may  be  unable  to  sell 
all  the  securities  contemporaneously 
with  closing  out  the  derivative 
instrument  position  because  of  the 
requirement  to  net  short  security 
positions  in  other  proprietarv  accounts, 
and  as  a  consequence  may  not  realize 
the  expected  arbitrage  profit. 

In  1992  the  Commission  proposed 
codif\ing  prior  no-action  relief  from  the 
tick  test  provisions  of  paragraphs  (a)  and 
(b)  of  Rule  lOa-1  relating  to  liquidations 
of  certain  index  arbitrage  positions.'"" 
Specifically,  we  proposed  a  new 
exception  from  the  tick  test  provisions 
of  Rule  lOa-l(a)  and  (b)  for  any  sale  by 
a  person  effected  in  connection  with  the 
liquidation  of  an  index  arbitrage 
position  relating  to  a  securities  index 
that  is  the  subject  of  a  financial  futures 
(or  options  on  such  futures)  contract 
traded  on  a  contract  market  designated 
by  the  Commodity  Futures  Trading 
Commission,  or  a  standardized  options 
contract  as  defined  in  Rule  9b-l  (a)(4) 
under  the  Exchange  Act,i''" 
notwithstanding  that  such  person  may 
not  have  a  net  long  position  in  that 
security.  The  proposed  exception  was 
limited,  however,  to  contexts  where:  (1) 
such  person's  net  short  position  is 
solely  the  result  of  one  or  more  short 
positions  created  and  maintained  in  the 
course  of  bona  fide  arbitrage,  risk 
arbitrage,  or  bona  fide  hedge  activities; 
and  (2)  the  sale  does  not  occur  during 
a  period  commencing  at  the  time  that 
the  Dow  [ones  Industrial  Average  (DJIA) 
had  declined  by  50  points  or  more  from 
its  closing  value  on  the  previous  day 
and  terminating  upon  the  establishment 


IMld, 


'"''Securities  Exchange  .-\ct  Release  No.  30772 
dune  3.  1992).  57  FR  24413  (June  9.  1992).  The 
release  proposed  codif\ing  as  Rule  lOa-1  (g)(2) 
limited  relief  permitting  the  liquidation  of  certain 
existing  index  arbitrage  positions  involving  long 
baskets  of  stock  and  short  index  futures  or  options 
without  aggregating  short  stock  positions  in  other 
proprietary  accounts  if  those  short  stock  positions 
are  fully  hedged.  See  Letter  re:  Merrill  Lynch, 
Pierce,  Fenner  &  Smith,  Inc.  (December  17,  1986); 
Securities  Exchange  Act  Release  No.  27938  (April 
23,  1990).  53  FR  17949  (April  30,  1990)  (release 
clarifying  and  emphasizing  certain  aspects  of  the 
limited  relief  granted  in  the  Merrill  Lvnch  letter). 

'""Rule  9b-l(a)(4)  states;  'Standardized  options 
are  option  conUacts  trading  on  a  national  securities 
exchange,  an  automated  quotation  system  of  a 
registered  securities  association,  or  a  foreign 
securities  exchange  which  relates  to  option  classes 
the  terms  of  which  are  limited  lo  specific  expiration 
dates  and  exercise  pricas.  or  such  other  securities 
as  the  Commission  may.  by  order,  designate."  17 
CFR240.9t)-l(a)(4). 
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of  the  closing  value  of  the  DJIA  on  the 
next  succeeding  trading  dav.  If  the 
market  decline  restriction  were  in  effect, 
each  individual  securitv  would  be 
required  to  be  aggregated  in  the  usual 
way  vv'ith  all  of  the  seller's  other 
positions  in  that  security  to  determine 
whether  the  seller  has  a  net  long 
position. i''^  The  amendments  proposed 
in  the  1992  Release  were  never 
adopted.'''' 

We  propose  to  include  in  Rule  200  of 
Regulation  SHO  the  relief  for  certain 
index  arbitrage  activities  because  we 
understand  the  relief  is  still  being  used 
and  because  codif\ing  it  would  provide 
for  ease  of  reference.  We  propose 
including  it  in  Rule  200  with  a  minor 
change  from  the  1992  propcjsal.  Namely 
Rule  200(f)  would  alter  the  second 
condition  to  specif\'  that  the  relief 
would  not  be  available  during  a  period 
commencing  at  the  time  that  the  DJIA 
has  declined  below  its  closing  value  on 
the  previous  trading  day  bv  at  least  two 
percent  and  terminating  upon  the 
establishment  of  tne  closing  value  of  the 
DJIA  on  the  next  succeeding  trading  day 
during  which  the  DJIA  has  not  declined 
by  tv.'o  percent  or  more  from  its  closing 
value  on  the  previous  day.  This  change 
would  keep  the  language  in  proposed 
Rule  200  consistent  with  the  current 
language  in  NYSE  Rule  80A.'''' 

The  Commission  notes  that  levels  of 
program  trading  have  increased  in 


'"'  This  proposed  market  decline  restriction 

substantially  paralleled,  and  would  be  invoked 
simultaneously  with,  the  operation  of  NYSE  Rule 
80A,  which  at  the  time  of  the  proposal  applied 
when  the  Dfl.'K  index  moved  50  points  or  more  from 
the  previous  day's  close  Rule  80A  was  more 
restrictive,  in  that  it  required  all  NYSE  index 
arbitrage  stock  transactions,  whether  undertaken  by 
a  short  or  long  seller,  to  be  effected  on  a  plus  or 
zero-plus  tick.  The  proposed  exception,  however, 
would  have  operated  for  a  longer  period  of  time 
than  80A.  which  at  that  time  terminated  once  the 
DIIA  recovers  25  points  from  the  80A  trigger  level. 
Instead,  the  exception  would  terminate  upon  the 
establishment  of  the  closing  value  of  the  DJIA  on 
the  next  succeeding  trading  day,  in  order  to  allow 
the  markets  to  avoid  incremental  selling  pressure  at 
the  close  of  trading  on  a  volatile  trading  day  and 
at  the  opening  of  trading  on  the  following  day.  since 
trading  activity  at  these  times  may  have  a 
substantial  effect  on  the  market's  short-term 
direction. 

' ''2  Commenters  were  generally  in  favor  of 
codifying  the  exemption.  However,  the  proposal 
was  never  acted  upon. 

'»3  Under  Rule  80A.  when  the  DflA  index  moves 
two  percent  or  more  from  the  previous  davs  close, 
index  arbitrage  orders  in  component  stocks  of  the 
S&P  500  stock  price  index  are  subject  to  a  tick  test. 
In  down  markets  sell  orders  may  be  executed  only 
on  a  plus  or  zero-plus  tick  (and  be  marked  'sell 
plus  ");  in  up  markets  buy  orders  may  be  executed 
only  on  a  minus  or  zero-minus  tick  (and  be  marked 
"buv  mmus  ")  The  test  remains  in  effect  for  the 
remainder  of  the  trading  day  once  it  has  been 
activated,  but  shall  be  removed  if  the  DJIA 
subsequently  moves  within  one  percent  of  the 
previous  day's  closing  value. 


recent  years, '^4  and  some  have  argued 
that  this  may  be  related  to  market 
volatility.-'"'  It  should  be  noted  that 
index  arbitrage  is  not  the  only  type  of 
program  trading. ''''^  The  Commission 
requests  comment  on  the  usefulness  and 
scope  of  the  proposed  amendment, 
including  whether  market  participants 
believe  that  providing  an  exception 
from  the  proposed  uniform  bid  test  for 
some  index  arbitrage  activity  poses 
dangers  for  the  markets, 

Q.  Is  the  relief  for  certain  index  arbitrage 
activities  proposed  to  be  incorporated  in  Rule 
200  necessary  under  proposed  Regulation 
SHO?  Are  the  conditions  appropriate? 

XI.  Hedging  Transactions 

In  the  Concept  Release,  the 
Conunission  requested  comment  on, 
among  other  things,  exempting  hedging 
transactions  from  short  sale  regulation. 
Currently,  short  sales  related  to  hedges 
are  treated  the  same  under  Rule  lOa-1 
as  any  other  short  sales.  This  is  because 
Rule  3l>-3  only  takes  equity  positions 
into  account,  and  it  does  not  consider 
derivative  positions  related  to  these 
equity  positions.' 9"  Some  have 
suggested  that  bona  fide  hedging 
activity  should  be  exempted  from  short 
sale  regulation  because  such  activity 
presents  little  threat  of  manipulation  as 
gains  from  short  hedging  positions  are 
offset  by  losses  in  a  related  security,  i.e.. 
they  are  economically  neutral 
positions.'^'* 


'*•  The  NYSE  publishes  weekly  program  trading 
data  on  its  website  at  wvs-w. nyse.com  The  data 
shows  that  program  trading  over  the  past  few  years 
has  increased  as  a  percentage  of  the  overall  NYSE 
average  daily  volimie.  For  example,  during  July  28 
through  August  1.  2003,  program  trading  amounted 
to  45.5%  of  the  NYSE's  average  daily  volume  of 
1,474.7  million  shares,  or  671.4  million  shares  a 
day. 

'85  See  David  Henry,  Whipsawed  bv  Wall  Str^t. 
Bus.  Wk..  (March  10.  2003):  Karen  Tallev.  Program 
Trading  Gmws  as  a  Force  in  Stock  Market.  WSJ. 
(June  17,  2002). 

'9e  Program  trading  encompasses  a  wide  range  of 
portfolio-trading  strategies  involving  the  purchase 
or  sale  of  a  basket  of  at  least  15  stocks  with  a  total 
value  of  Slmillion  or  more.  Program  trading  is 
calculated  as  the  sum  of  the  shares  bought,  sold  and 
sold  short  in  program  trades.  The  total  of  these 
shares  is  divided  by  total  reported  %'olume.  The 
NYSE  reported  on  its  website  that  during  July  28 
through  August  1.  2003,  13.3%  of  program  volume 
executed  by  NYSE  member  firms  related  to  index 
arbitrage.  For  the  period  from  June  30  through  July 
3,  2003.  when  the  program  trading  percentage 
reached  52%  of  m'SE  average  daily  volume,  the 
highest  levels  reported  for  the  year  to  date,  8.5% 
of  program  volume  executed  by  N^E  member 
firms  related  to  index  arbitrage.    '^- 

'«"  Under  Rule  3b-3,  holdings  in  convertible 
securities,  options,  rights  and  warrants  are  only 
considered  to  be  long  positions  if  they  have  been 
converted  or  exercised.  See  Rule  3b-3(d). 

'»*The  CBOE  submitted  to  the  Conunission  a 
letter  suggesting  parameters  of  a  possible  hedging 
exception  to  Rule  lOa-1.  See  Letter  from  CBOE 
(August  20,  2001).  In  particular,  CBOE  proposed  a 


As  discussed  above,  while  the 
exceptions  in  the  block-positioner  and 
index  arbitrage  contexts  do  allow 
offsetting  derivative  positions  to  be 
considered,  those  exceptions  provide 
limited  aggregation  relief  for  existing 
offsetting  positions.  They  do  not  apply 
to  short  sales  effected  to  establish  an 
offsetting  position.  We  have  not 
included  an  exception  for  hedging  short 
sales  in  our  proposed  Regulation  SHO. 
We  believe  that  a  hedging  exception  is 
not  necessar\'  because  the  proposed  bid 
test  and  pilot  would  provide  market 
participants  with  additional  flexibility 
in  effecting  short  sales  in  order  to  hedge 
long  exposure. 

Q.  Should  a  hedging  exception  be  added  to 
proposed  Rule  201?  If  so.  how  should  such 
an  exception  be  designed  so  that  it  can  be 
monitored  and  is  not  subject  to  abuse? 

Q.  Dops  ihe  advent  of  trading  in  security 
futures  absent  short  sale  regulation,  when 
combined  with  the  proposed  bid  test  and 
short  sale  pilot,  address  the  concerns 
expressed  by  participants  requesting  an 
excepUon  from  Rule  201  for  hedging?  If  not, 
why  not? 

Q.  Should  a  hedging  exception  be  included 
in  Rule  201  that  only  applies  to  a  particular 
group  of  market  participants,  i.e..  OTC 
market  makers,  option  market  makers,  or 
specialists,  that  would  allow  short  selling 
without  regard  to  either  a  tick  or  bid  test  to 
offset  the  risk  associated  with  their  role  in 
maintaining  fair  and  orderly  markets?  Who  / 
should  qualif\-  for  such  an  exception,  what 
criteria  would  be  used  for  determining 
whether  short  selling  was  part  of  maintaining 
fair  and  orderly  markets,  and  how  could  the 
SROs  and  Commission  smveil  for 
compliance  with  such  an  exception? 

XII.  Elimination  of  Current 
Subparagraphs  10a-l(a)(2j  and  (a)(31 

One  of  the  more  significant  changes  in 
our  proposal  is  the  use  of  a  bid  test 
based  on  the  consolidated  best  bid, 
which  we  believe  would  provide 
uniformity  in  short  sale  regulation  for 
all  markets  in  securities  covered  by 
proposed  Rule  201.  As  a  result,  we  are 
also  proposing  to  eliminate  the 
provision  that  markets  currently  have  to 
use  their  own  markets  as  a  reference 
point  for  measuring  the  permissibility  of 
short  sales. 


pilot  program  under  which  options  market-makers 
and  specialists  would  be  exempt  from  the  tick  test 
provisions  of  the  short  sale  rule  when  selling  select 
listed  stocks  short  to  hedge  positions  in  options  that 
result  from  market-making  obligaUons.  Under  the 
proposal,  market  makers  and  specialists  would  be 
able  to  sell  CBOE  pilot  program  stocks  short  on  a 
minus  or  zero  minus  tick  to  hedge,  on  a  delta 
equivalent  basis  only,  pre-exisUng  long  exposure 
(stocks  and  options  combined)  or  contemporaneous 
option  transactions,  subject  to  several  provisions 
enumerated  in  their  letter.  The  letter  is  available  for 
review  in  the  Commission's  Pubhc  Reference  Room 
(File  No.  S7-24-99). 
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This  provision,  currently 
subparagraph  (a){2)  of  Rule  lOa-1.  was 
added  in  response  to  operational 
difficulties  associated  with  the  tick  test 
based  on  the  last  trade  price  reported  in 
a  security  in  the  consolidated 
transaction  reporting  system.'""  At  the 
time  the  provision  was  added,  certain 
SROs  asserted  that  the  last  trade  price 
in  the  consolidated  system  should  not 
be  the  reference  point  for  the  tick-test 
because  last  trade  price  data  was  not 
a\  ailable  in  a  timely  manner  and 
because  the  principal  exchanges  did  not 
have  adequate  information  retrieval 
systems  on  their  floors  to  ensure 
adherence  with  the  short  sale  rule.-"" 

We  believe  that  this  provision  would 
no  longer  be  needed  in  light  of  advances 
in  the  dissemination  of  market 
information  and  the  proposed  use  of  the 
consolidated  bid  for  the  price  test. 
Currently,  all  participants  in  the 
markets  have  access  to  a  consolidated, 
real-time  stream  of  quotations  for  all  the 
exchange  and  Nasdaq  equity  securities 
that  would  be  subject  to  the  bid  test.^"" 
Further,  unlike  the  tick  test,  where  the 
sequence  of  trade  prices  plays  a  crucial 
role  in  determining  when  short  sales 
can  be  effected,  the  sequence  of  the  bids 
under  the  proposed  bid  test  is  not  a 
factor  in  determining  the  price  at  which 
a  short  sale  can  be  effected;  rather,  the 
reference  is  the  best  bid  at  the  time  of 
Ihe  short  sale  transaction.  We  thus 
believe  that  the  concerns  that  gave  rise 
to  the  (a)(2)  provision  are  no  longer 
present.-"-  As  a  result,  we  propose  to 
eliminate  the  ability  of  a  market  to  use 
its  own  market  information  for  purposes 
of  the  bid  test  of  Regulatinn  SHO. 

We  also  propose  to  eliminate  current 
subparagraph  (a)(3)  of  Rule  lOa-1.  This 
subparagraph  allows  for  an  adjustment 
to  the  sale  price  of  a  security  after  a 
security  goes  ex-dividend,  ex-right,  or 
ex  anv  other  distribution  when 
determining  the  price  at  which  a  short 
sale  may  be  effected.  Specifically,  this 
provision  allows  for  the  reduction  of  all 
sale  prices  by  the  value  of  the 
distribution  prior  to  the  "ex"  date. 


•'"  See  Securities  Exchange  Act  Release  No. 
11276  (March  5.  1975),  54  FK  12522  (March  19. 
1975)  (release  proposing  subparagraph  (a)(2)  in 
response  to  staled  operational  and  other  difficulties 
associated  with  complying  with  Rule  lOa-1) 
(Proposing  Release);  see  also  Sectirities  Exchange 
Act  Release  No.  11468  dune  12.  1975).  40  FR  25442 
(June  16.  1975)  (adoption  of  proposed  changes 
adding  subparagraph  (a)(2))  (Adopting  Release). 

*°'  See.  supra  part  IV.B. 

-"-In  adopting  subparagraph  (a)(2)  the 
Commission  noted  that  the    modernization  of 
exchange  facilities  mav  eliminate  the  need  to 
structure  short  sale  regulation  in  this  manner  and 
that  It  should  be  possible  ultimately  to  utilize  the 
kind  of  uniform  rule'  originally  proposed.  See. 
supra  n   199. 


Under  the  proposed  bid  test,  we  do  not 
believe  (a)(3)  is  necessary  because  the 
last  trade  price  would  not  be  a  factor  in 
determining  when  a  short  sale  can  be 
effected,  and  the  bid  would  immediately 
reflect  the  impact  of  the  corporate 
action. 

Q.  Are  there  any  regulatory  or  operational 
reasons  to  allow  markets  to  use  their  own  bid 
information  in  regulating  short  sales  under 
the  propcBed  rule? 

Q.  VVoiild  allowing  markets  to  use  their 
own  bid  information  affect  the  operation  or 
effectiveness  of  the  proposed  rule?  If  so. 
how?        I 

Q.  Is  thfere  any  reason  to  retain  the 
requirements  of  existing  subparagraph  (a)(3) 
of  Rule  lOa-1.  which  allows  for  the 
adjustment  to  the  sale  price  of  a  security  after 
a  security  goes  ex-dividend,  ex-right,  or  ex 
any  other  distribution,  under  the  proposed 
bid  test?  For  example,  do  exchanges  that 
match  opening  trades  prior  to  the  opening 
quotes  require  such  a  provision? 

I 
XIII.  Exclusion  of  Bonds 

In  1992  the  Commission  proposed 
excluding  from  the  application  of  Rule 
lOa-1  transactions  in  nonconvertible 
corporate  bonds  listed  and  effected  on 
an  exchaaige.2"<  This  action  was  in 
responsa  to  a  petition  for  rulemaking  by 
the  Amex  that  paragraph  (b)  of  the  Rule 
be  amended  to  exclude  corporate  bonds 
from  short  sale  regulation.-"-*  Amex  had 
noted  th>t  while  paragraph  lOa-l(a)  of 
the  Rule  is  not  applied  to  bonds  because 
transactions  in  corporate  bonds  are  not 
required  to  be  reported  on  a 
consolidated  basis  with  other  markets, 
bonds  are  covered  under  paragraph  (b) 
regulating  short  sales  of  other  securities 
on  an  exchange.  According  to  the  Amex. 
a  competitive  inequity  was  thus  created 
between  th«  exchanges  and  the  over-the- 
counter  market,  where  short  selling  is 
not  regulated  at  all.-"^  Moreover,  it  was 
argued  that,  because  the  majority  of 
corporate  bond  transactions  occur  in  the 
OTC  market,  it  would  be  difficult  for  a 
market  participant  to  effect  a 
manipulation  of  the  primary  bond 
market  through  short  sales  on  an 
exchange. 

The  Commission  preliminarily 
concluded  in  the  release  that  the 
application  of  Rule  lOa-1  to  bonds 


'"^  See  Securities  Exchange  Act  Release  No. 
30772  (June  3,  1992),  57  FR  24415  (June  9,  1992). 

•^"•'  See  Ijjtters  from  Carrie  E.  Dwyer.  Vice 
President  and  General  Counsel.  Amex.  to  John 
Wheeler,  Secre&g^,  SEC  (December  30,  1985  and 
January  22, 19rejrand  Letter  from  Scott  L  Noah, 
Assistant  Vice  President  and  General  Counsel, 
Amex.  to  Jonathan  G.  Katz.  Secretary,  SEC 
(November 22.  1989)  (Amex  Letters). 

-°^  The  Gonunission  noted  the  fact  that  the  NASD 
had  filed  in  April  of  1992  a  proposed  rule  change 
to  implement  its  own  short  sale  regulation,  however 
this  "bid  taBt"  would  not  relate  to  OTC  transactions 
in  bonds.  Spe.  supra  n.  203  at  n.  34. 


might  impose  an  unnecessary  regulators- 
burden  on  the  exchange  market  iDecause 
exchange  trading  of  such  bonds  is  not 
susceptible  to  the  types  of  market  abuse 
that  the  short  sale  rule  is  designed  to 
prevent.  Moreover,  given  the  limited 
amount  of  bond  trading  effected  on 
exchanges,  there  would  appear  to  be 
little  reason  for  concern  over  the  effect 
of  short  selling  of  bonds  on  an 
exchange.  Accordingly,  the  Commission 
proposed  to  exclude  transactions  in 
bonds  from  Rule  lOa-1  bv  amending 
paragraph  (b)  to  add  the  phrase  "except 
a  bond  or  debenture."-'"'  It  was  also 
determined  that  up  until  the  time  that 
final  action  was  taken  on  this  proposed 
amendment,  no-action  relief  would  be 
provided  under  Rule  lOa-1  with  regard 
to  short  sales  in  exchange-listed 
bonds.-"" 

Commenters  were  generally  in  favor 
of  this  proposed  amendment  and  some 
also  recommended  that  convertible 
bonds  be  e.xcluded  from  Rule  lOa-1  as 
well.-""  The  amendments  proposed  in 
the  1992  release  were  never  adopted  or 
withdrawn.  We  believe  that  the  same 
rationales  that  were  cited  in  1992 
generally  continue  to  apply  todav.  In 
addition,  as  there  is  not  currentlv  a 
source  for  consolidated  quote 
information  on  corporate  bonds  similar 
to  what  exists  for  equity  securities,  it  is 
evident  that  our  proposed  bid  test  could 
not  be  applicable  in  the  bond  market.-"^ 
We  have  thus  proposed  that  the  uniform 
bid  test  in  Regulation  SHO  would  not 
apply  to  bonds.-'" 

Q.  Should  corporate  bonds  be  excluded 
from  proposed  Rule  201? 

Xr\'.  After  Hours  Trading/Foreign 
Markets  Issues 

A.  After-Hours  Trading 

Trading  in  U.S.  stocks  outside  of 
regular  market  hours  is  not  a  new 


-o''Cnnvertible  bonds  were  not  proposed  to  be 
excluded  from  the  Rule.  The  C^ommission  noted 
that  convertible  bonds  are  defined  as  "equity 
securities"  in  the  E.xchange  Act  (Section  3(a)(ll),  15 
U.S.C.  78c(a)(ll))   Farther,  it  was  argued  that  short 
selling  of  convertible  bonds  (at  least  In  the  much 
larger  OTC:  market )  might  have  an  impart  on  the 
price  of  related  exchange-traded  equitv  securities. 
Id  at  n.  43. 

207  Id 

=™  See  Letters  from  .American  Bar  Association, 
Bear  Steams  &  Co  .  Inc..  New  York  Stock  Exchange. 
Securities  Industry^  Association,  and  Sullivan  & 
Cromwell. 

■^"''In  2001.  the  Commission  approved  a  proposal 
by  the  N.\SD  to  establish  ^  corporate  bond  reporting 
and  transaction  dissemination  facilitv.  TR.Aci-  See 
Securities  Exchange  Act  Release  No  43873  (January 
23,  2001).  66  FR  8131  (January  29.  2001)  (SR- 
NASD~1999-65J  (order  approving  TR.ACE). 

■^'"Should  there  in  the  future  be  a  source  for 
consolidated  quote  information  on  corporate  bonds, 
we  may  decide  to  revisit  the  application  of  the  bid 
test  to  bonds. 
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phenomenon.-'  For  years,  institutional 
investors  and  market  professionals  have 
sent  after-hours  orders  to  broker-dealers 
for  execution  as  principal  on  alternative 
broker-dealer  trading  svstems.  such  as 
ECNs.  However,  technological  advances 
have  changed  the  securities  markets, 
and  trading  has  expanded  bevond  the 
regular  trading  hours  of  9:30  a.m.  to  4 
p.m.  Eastern  Time  (ET). 

We  have  supported  investor  choice  in 
trading  hours  provided  that  essential 
protections  for  investors  and  the 
markets  are  not  compromised.  We  have 
approved  several  SRC)  programs 
designed  to  further  these  goals, 
including  extending  consolidated  last- 
trade  price  and  quotation  information. 
We  have  also  approved  after  hours  and 
pre-opening  trading  sessions  for  the 
Archipelago  E.xchange  (ArcaEx).2i2  In 
addition,  we  have  approved  on  a  pilot 
basis  a  Nasdaq  program  to  extend  the 
operation  of  key  trade  and  price 
reporting  systems  until  6:30  p.m.  ET.213 
However,  the  NASD  has  not  extended 
its  short  sale  bid  test.  Rule  3350.  to  the 
after-hours  market.- '■*  Nonetheless, 
NASD  members  are  still  required  to 
make  affirmative  determinations  that 
they  will  receive  deliverv  of  a  security 
from  their  customers  or  that  the  member 
can  borrow  the  security  on  behalf  of  the 
customer  for  deliven,'  by  settlement  date 
before  accepting  short  sale  orders. 215 

We  currentlv  interpret  the  tick  test  to 
apply  to  all  trades  in  listed  securities, 
whenever  they  occur.  By  its  terms.  Rule 
lOa-1  uses  as  a  reference  point  the  last 
trade  price  reported  to  the  tape  Thus, 
after  the  tape  ceases  to  operate,  the  rule 
prevents  any  person  from  effecting  a 
short  sale  at  a  price  that  is  lower  than 
the  last  sale  reported  to  the  lape.  Most 
of  the  comments  received  in  response  to 
the  Concept  Release  supported  applying 


' '  .See  Division  of  Market  Regulation,  SEC. 
Market  2000;  An  Examination  of  Current  Equity 
Market  Developments  (January  1994).  at  n-13  and 
n-14. 

^"  See  Securities  Exchange  Act  Release  No. 
44983  (October  25,  2001).  66  FR  55225  (November 
1.  2001).  ArcaEx  entered  into  an  agreement  with 
SLAG  to  extend  the  operation  of  the  consolidated 
tape  for  exchange-listed  stocks  and  Nasdaq  NMS 
stocks  from  8  a.m.  to  8  p.m.  ET. 

^'3  See  Securities  Exchange  Act  Release  No. 
42003  (October  13,  1999).  64  FR  56554  (October  20, 
1999).  Under  the  pilot,  any  Nasdaq  market  maker 
that  chooses  to  post  quotations  and  trade  during 
these  extended  hours  is  obligated  to  post  firm  two- 
sided  quotations  when  opening  and  making  its 
market,  but  may  enter  or  leave  the  market  on  the 
hour  or  half-hour  up  to  6:30  p.m.  Regardless  of  an 
NASD's  members  quotation  activity,  all 
transactions  in  Nasdaq  National  Market.  Small  Cap, 
Convertible  Debt  and  OTC  transactions  in 
exchange-listed  securities  executed  between  the 
hours  of  8  am  and  6:30  p.m.  must  be  reported 
within  90  seconds. 

^i-"  See  NASD  Head  Trader  Alert  #2000-55 
(August  7.  2000). 

"5  See  NASD  Rule  3370. 


the  short  sale  rule  to  after-hours 
trading.-"'  We  believe  that  the  proposed 
uniform  short  sale  rule  should  applv  to 
after  hours  trades  in  all  covered 
securities,  requirmg  all  short  sales  in 
covered  securities  to  be  effected  at  a 
price  above  the  current  best  bid 
displayed  as  part  of  the  consolidated 
best  bid  and  offer.  After  the  time  the 
consolidated  best  bid  ceases  to  be 
calculated  and  disseminated,  the 
proposed  rule  would  prevent  short 
selling  at  a  price  at  or  below  the  last 
published  consolidated  best  bid.  We 
believe  that  applying  the  proposed  bid 
test  to  after  hours  trades  in  all  covered 
securities  would  extend  the  goals  of 
short  sale  regulation  to  the  after  hours 
markets. 

We  solicit  comment  on  this  proposed 
operation  of  the  rule,  including,  but  not 
limited  to,  the  following  issues: 

Q.  Does  the  consolidated  quote  information 
that  is  collected  and  published  after  hours 
provide  sufficient  information  to  allow  short 
selling  after  hours  at  a  price  above  the 
consolidated  best  bid.  or  should  the  rule 
impose  a  fixed  reference  point  above  which 
all  short  sales  must  be  effected,  such  as  the 
consolidated  best  bid  at  the  close  of  the 
regular  session? 

Q.  Should  the  proposed  short  sale  rule 
allow  short  selling  above  the  best  bid  after 
the  time  that  the  consolidated  best  bid  ceases 
to  be  collected  and  disseminated,  if  reliable 
quotes  are  still  published?  ^'^  Would  this 
approach,  which  would  most  likely  have 


""The  NYSE  and  the  NASD  were  among  those 
commentators  who  recommended  extending  the 
short  sale  rule  to  cover  after  hours  trading.  The 
NYSE  stated  that.  "With  respect  to  after-hours 
trading,  the  Exchange  believes  that  the  Rule  should 
apply  given  the  potential  for  trading  abuses  in  a 
market  environment  with  lesser  trading  volume  and 
greater  volatility."  See  Letter  from  James  E.  Buck. 
Senior  Vice  President  and  Secretary,  NTSE 
(February  3,  2000).  The  NASD  recommended  tliat 
short  sale  regulaUon  be  extended  to  all  securities 
being  traded  in  extended  hours  sessions,  including 
National  Market  and  SmallCap  securiUes.  "The 
justifications  for  regulaUng  short-sales — the  threats 
of  abusive  short-selling,  extreme  volatility,  and 
reduced  liquidity  due  to  the  high  risk  to  market- 
makers — apply  with  equal,  if  not  greater,  force 
during  extended  hours  trading."  See  Letter  fi-om 
Richard  G.  Ketchum.  President.  NASD,  Inc. 
(February  15,  2000).  However,  is  noted,  the  NASD 
subsequently  determined  not  to  apply  Rule  3350 
after-hours,  due  to  the  behef  that  the  volume  of 
trading  after  hours  was  not  sufficient  to  lustify 
imposing  short  sale  regulation. 

-'^  For  example,  in  its  comment  letter  in  response 
to  the  Concept  Release,  one  commenter  urged  the 
Commission  to  allow  short  sales  to  be  effected  on 
ATSs  based  on  their  respective  systems'  last  trade 
price  when  the  tape  is  not  operating.  It  was  noted 
that  this  option  could  only  be  extended  to  such 
ATSs  that  meet  certain  thresholds  relative  to  the 
overall  trading  volume  in  the  after-hours  market 
See  Letter  from  Orrick.  Herrington  &  Sutcliffe, 
counsel  for  MarketXT  (December  30.  1999).  Island 
also  suggested  allowing  ATSs  operating  after-hours 
to  rely  on  their  ovi-n  bid  as  a  reference  point.  See 
Letter  from  The  Island  ECN,  Inc.  (January  21.  2000). 


multiple  reference  points,  be  a  feasible 
alternative? 

B.  Off-Shore  Trading 

In  July  1992.  the  Commission 
aimounced  that  it  was  undertaking  a 
study  of  the  U.S.-  equity  markets  and  of 
the  regulatory  environment  in  which 
those  markets  operate. -'i«  As  part  of  the 
study,  the  Commission  addressed  and 
sought  conunent  on  the  practice  of  U.S. 
broker-dealers  "booking"  trades  through 
their  foreign  desks  or  foreign  affiliates  to 
avoid  U.S.  transparency  requirements, 
off-board  trading  restrictions, 
transaction  fees,  or  limits  on  short  sales. 
In  what  is  commonly  referred  to  as  the 
"fax  market,"  a  U.S,  broker-dealer  acting 
as  principal  for  its  customer  negotiates 
and  agrees  to  the  terms  of  a  trade  in  the 
U.S.,  but  transmits  or  faxes  the  terms 
overseas  to  be  "printed"  on  the  books  of 
a  foreign  office.2 19 

Consistent  with  prior  Commission 
action,  we  view  short  sale  regulation  as 
applying  to  trades  in  reported  securities 
when  the  trade  is  agreed  to  in  the 
United  States,  even  if  the  trades  are 
"booked"  overseas. 220  por  example,  a 


=  '"  See  Securities  Exchange  Act  Release  No. 
30920  Uuly  14.  1992).  57  FR  32587  Quly  22.  1992) 

-'"This  practice  of  "booking"  trades  o\-erseas  was 
analyzed  and  dealt  vrith  in  further  depth  in  the 
Division  of  Market  Regulation's  Market  2000 
Report  In  the  Report,  the  Division  estimated  that 
approximately  7  million  shares  a  day  in  NTSE 
stocks  are  faxed  overseas,  and  many  of  these  trades 
are  nominally  "executed"  in  the  London  over-lhe- 
cotinter  market  The  Report  further  stated  that  off- 
shore trades  generally  are  not  reported  publicly 
Rather,  they  are  reported  for  regulatorv  purposes 
only  to  the  NYSE  and  NASD  pursuant' to  NYSE 
Rule  410  or  to  the  NASD  on  Form  T.  See  Division 
of  Market  Regulation.  SEC,  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  (January  1994).  Study  Vn.  p.  2. 

^-"See.  eg.  Securities  Exchange  Act  Release  No. 
27938  (April  23,  1990),  55  FR  17949  (April  30, 
1990)  (stating  that  the  no-action  position  exempting 
certain  index  arbitrage  sales  from  the  tick  test 
provisions  of  Rule  lOa-1  will  not  apply  to  an  index 
arbitrage  position  that  was  estabhshed  in  an 
offshore  transaction  unless  the  holder  acquired  the 
securities  bom  a  seller  that  acted  in  compliance 
with  Rule  lOa-1  or  other  comparable  proWsion  of 
foreign  law);  see  also  Securities  Exchange  Act 
Release  No.  21958  (April  18.  1985),  50  FR  16302 
(April  25,  1985)  at  n.  48  (statmg  that.  "Rule  10a- 
1  does  not  contain  any  exemption  for  short  sales 
effected  in  intemaUonal  markets  ")  The  question  of 
whether  a  particular  transaction  negotiated  in  the 
U.S.  but  nominally  executed  abroad  by  a  foreign 
affiliate  is  a  domestic  trade  for  U.S.  regulatory 
purposes  was  also  addressed  in  the  Commission's 
Order  concerning  Wunsch  Auction  Systems.  Inc 
(WASI).  The  Commission  stated  its  belief  that 
'trades  negotiated  in  the  US  on  a  U.S.  exchange 
are  domestic,  not  foreign  frades  The  fact  that  the 
trade  may  be  time-stamped  in  London  for  purposes 
of  avoiding  an  SRO  rule  does  not  in  our  view  affect 
the  obligation  of  WASI  and  BT  Brokerage  to 
maintain  a  complete  record  of  such  trades  and 
report  them  as  U.S.  trades  to  US.  regulatory  and 
self-regulatory  authorities  and.  where  applicable,  to 
U.S.  reporting  systems."  See  Securities  Exchange 
Act  Release  No.  28899  (Februaiv  20.  1991),  56  FR 
8377  (February  28. 1991). 
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U.S.  monev  manager  decides  to  sell  a 
block  of  500,000  shares  in  a  NYSE 
security.  The  money  manager  negotiates 
a  price  with  a  U.S.  broker-dealer,  who 
sends  the  order  ticket  to  its  foreign 
trading  desk  for  execution.  In  our  view, 
this  trade  occurred  in  the  United  States 
as  much  as  if  the  trade  had  been 
executed  by  the  broker-dealer  at  a  I'.S. 
trading  desk.  Under  the  proposed  rule, 
if  the  sale  agreed  to  is  a  short  sale  in  an 
exchange-listed  or  Nasdaq  NMS 
security,  unless  otherw-ise  excepted,  it 
must  be  effected  at  a  price  one  cent 
above  the  current  best  bid  displayed  as 
part  of  the  consolidated  best  bid  and 
offer  regardless  of  where  it  is  executed. 

Q.  What  factors  should  be  used  to 
determine  whether  a  trade  in  a  covered 
security  is  agreed  to  in  the  U.S.?  If  a  U-ade 
is  agreed  to  by  a  broker-dealer  located 
outside  the  U.S..  should  the  trade  be  viewed 
as  agreed  to  outside  the  U.S.,  regardless  of 
the  location  of  the  seller.'  Would  the 
requirement  that  trades  agreed  to  in  the  U.S. 
be  effected  at  a  price  above  the  current  best 
bid  disadvantage  U.S.  broker-dealers  in  favor 
of  foreign  broker-dealers?  If  so,  please 
explain, 

Q.  For  trades  agreed  to  in  the  United  States 
and  executed  overseas,  is  the  time  of 
agreement  a  sufficient  determinative  event 
for  the  triggering  of  the  rule? 

XV.  Limitations  on  Short  Selling  During 
Significant  Market  Declines 

To  protect  investors  and  the  markets, 
the  Commission  has  approved  proposals 
to  restrict  trading  if  key  market  indexes 
fall  by  specified  amounts.  In  response  to 
the  October.  1987  market  break,  the 
Commission  approved  various 
exchanges'  circuit  breaker  proposals  to 
permit  these  brief,  coordinated  cross- 
market  halts  to  provide  opportunities 
during  a  severe  market  decline  to 
reestablish  an  equilibrium  between 
buying  and  selUng  interests  in  an 
orderly  fashion,  and  help  to  ensure  that 
market  participants  have  a  reasonable 
opportunity  to  become  aware  of,  and 
respond  to.  significant  price 
movements.-  '  The  coordinated  cross- 
market  trading  halts  provided  by  circuit 
breaker  procedures  are  designed  to 
operate  only  during  significant  market 
declines  and  to  substitute  orderly,  pre- 
planned halts  for  the  ad  hoc  and 
destabilizing  halts  which  can  occur 
when  market  liquidity  is  exhausted. 222 
Currently,  all  stock  exchanges  and  the 
NASD  have  rules  or  policies  to 
implement  coordinated  circuit  breaker 


halts.-- '  The  options  markets  also  have 
rules  applying  circuit  breakers. 224  The 
futures  exchanges  that  trade  futures  on 
indexes  have  adopted  circuit  breaker 
halt  procedures  in  conjunction  with 
their  price  limit  rules  for  index 
products. 225  Finally,  security  futures 
products  are  required  to  have  cross- 
market  circuit  breaker  regulatory  halt 
procedures  in  place. 22r> 

We  note  that  current  short  sale 
regulation  focuses  on  the  prices  of 
individual  securities  rather  than  market 
segments  or  market  indexes. 
Nevertheless,  we  seek  comment  on 
whether  short  selling  should  be 
restricted  in  the  future  in  response  to  a 
severe  market  decline. 

Q.  Shotkld  short  selling  be  restricted  or 
prevented  during  a  period  of  significant 
market  dacline.  such  as  after  circuit  breakers 
have  been  lifted?  If  so.  at  what  level  should 
the  restrictions  take  place,  i.e.,  if  the  market 
declines  10%,  20%  etc.?  How  long  a  period 
of  time  should  the  restrictions  remain  in 
effect? 

Q.  Should  short  selling  be  restricted  or 
prevented  for  any  particular  seciuity  if  the 
price  of  that  security  declines  significantly 
during  tht  course  of  a  trading  day?  If  so.  at 
what  level  should  the  restrictions  take  place. 
i.e.,  if  theprice  of  the  security  declines  10%. 
20%  etc.?  How  long  a  period  of  time  should 
the  restrictions  remain  in  effect? 

XVI.  Rule  105  of  Regulation  M— Short 
Sales  in  Connection  With  a  Public 
Ofifering 

The  p<ice  of  securities  in  an  offering 
is  generally  based  on  a  security's  closing 
market  pirice.  When  market  prices  are 


-'- •  See  Securities  Exchange  .\rA  Release  No. 
26198  (October  19.  1988).  53  FR  41637  (October  24. 
19881  (approving  rules  of  the  Amex,  CBOE.  NASD, 
NYSE). 

-"  .Sfe  Circuit  Breaker  Report  by  the  Staff  of  the 
Presidents  Working  Group  on  Financial  Markets 
(August  18.  1998)  (Circuit  Breaker  Report),  n.  33. 


^-^  See  Securities  Exchange  Act  Release  No. 
39846  (ApSl  9,  1998),  63  FR  18477  (April  15.  1998) 
(order  appiBving  proposals  bv  Amex.  BSE.  CHX. 
NASD,  N>'SE.  and  Phlx).  See  also  e.g.,  NYSE  Rule 
80B.  The  cnrrent  circuit  breaker  procedures  call  for 
cross-market  trading  halts  when  the  Dow  Jones 
Industrial  Average  (DJIA)  declines  by  10  percent,  20 
percent,  and  30  percent  from  the  previous  day's 
closing  val*e. 

'-'<  See  Amex  Rule  950  (applying  Amex  Rule  117, 
Trading  Halts  Due  to  Extraordinary  Market 
VolaUlity.  to  options  transactions).  CBOE  Rule  6.3B: 
ISE  Rule  703;  PCX  Rule  4.22  (which  applies  to 
options  contracts  through  Rules  6.1(a)  and  (e));  and 
Phlx  Rule  133. 

-•-5  See.  g.g,  CME  Rule  4002.1.  The  CME  will 
implements  circuit  breaker  trading  hall  in  SPX 
Futures  if  the  10%  circuit  breaker  halt  has  been 
imposed  in  the  securities  markets  and  the  futures 
are  "locked"  at  their  10%  price  limit.  Trading  will 
not  reopen  in  SPX  Futures  until  the  circuit  breaker 
halt  has  been  lifted  in  the  securities  markets  and 
trading  has  resumed  in  stocks  comprising  at  least 
50%  of  the  index  capitalization.  The  CME  will 
implement  another  circuit  breaker  trading  halt  in 
SPX  Futures  if  the  20%  circuit  breaker  halt  has 
been  imposed  in  the  securiUes  markets  and  the 
futures  are  locked  at  their  20%  price  limit.  Once 
again,  trading  will  not  reopen  in  SPX  Futures  unUl 
the  circuit  breaker  halt  has  been  lifted  in  the 
securities  markets  and  trading  has  resumed  in 
stocks  comprising  at  least  50%  of  the  index 
capitalizaticn. 

'20  See  Securities  Exchange  Act  Release  No. 
45956  (May  17.  2002),  67  FR  36740  (May  24,  2002). 


artificially  distorted  securities  markets 
are  prevented  from  functioning  as 
independent  pricing  mechanisms  and 
offering  price  integrity  is  eroded.  Short 
sales  of  securities  that  depress  the 
market  price  shortly  before  an  offering 
is  priced  can  cause  (i)  the  postponement 
or  abandonment  of  an  offering,  and  (ii) 
the  offering  price  to  be  lower  than 
anticipated  because  artificial  forces 
distort  it.22~  The  pre-pricing  short  sales 
may  exert  downward  pressure  on  a 
security's  market  price  causing  the 
market  price  to  decline.  Consequently, 
the  offering  price  is  set  lower  than 
anticipated  because  it  is  now  based  off 
an  artificially  depressed  market  price. 
Short  sellers  who  anticipate  and  receive 
an  offering  allocation  cover  their  short 
sales  at  the  lower,  fixed  offering  price 
generating  a  profit.  Rule  105  of 
Regulation  M  addresses  this  market 
abuse. 

A.  Scope  of  Rule  105  of  Regulation  M 

Rule  105  of  Regulation  M  prohibits  a 
short  seller  from  covering  short  sales 
with  offered  securities  purchased  from 
an  underwriter,  broker  or  dealer 
participating  in  the  offering  if  the  short 
sale  occurred  within  the  period  of  five 
days  prior  to  pricing  of  the  offering 
securities.  The  Rule  promotes  offering 
prices  that  are  based  upon  market  prices 
determined  by  natural  market  forces 
instead  of  prices  distorted  by  artificial 
forces.  Rule  105  of  Regulation  M  applies 
to  offerings  of  securities  for  cash 
pursuant  to  a  registration  statement  or  a 
notification  on  Form  1-A  filed  under 
the  Securities  Act  of  1933.  The  Rule 
prohibits  covering  a  short  sale  with 
offering  securities  purchased  from  an 
underwriter  or  broker  or  dealer 
participating  in  the  offering  if  the  short 
sale  occurred  during  the  Rule  105  of 
Regulation  M  restricted  period,  which  is 
the  shorter  of  the  period  beginning  (i) 
five  business  days  before  pricing  of  the 
offered  securities  and  ending  with  such 
pricing,  or  (ii)  with  the  iBitial  filing  of 
such  registration  statement  or 
notification  on  Form  1-A  and  ending 
with  the  pricing.  The  Rule  excepts  shelf 
offerings  filed  under  Rule  415  and 
offerings  not  conducted  on  a  firm 
commitment  basis  as  well  as  providing 
for  exemptive  relief.  The  Rule  is 
prophylactic,  and  prohibits  the  conduct 
irrespective  of  the  short  seller's  intent  in 
effecting  the  short  sale. 


-2"  Concerned  about  losses  m  "cold"  issues, 
investors  may  engage  in  schemes  to  guarantee 
"cold"  issue  profits  by  effecting  short  sales  prior  to 
the  pricing  of  an  offering  (pre-pricing  short  sales) 
and  covering  the  short  sales  with  offering  securities. 
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B.  Shelf  Offerings 

We  believe  that  the  use  of  shelf 
offerings  (offerings  filed  under  §  230.415 
of  the  Securities  Act  of  1933)  is  common 
today  If  an  individual  with  notice  of  a 
shelf  offering  takedown  effects  short 
sales  during  the  five  days  prior  to 
pricing  and  covers  his  short  sale  with 
shelf  offering  securities,  his  conduct 
may  cause  the  same  downward  price 
pressure  that  occurs  with  pre-pricing 
short  sales  in  connection  with  non-shelf 
offerings.  The  trading  has  the  same 
manipulative  potential,  the  same  effect 
on  offering  price,  and  causes  the  same 
abuse  that  Rule  105  of  Regulation  M  is 
designed  to  prevent.  Accordinglv,  we 
propose  eliminating  the  current  shelf 
offering  e.xception  in  Rule  105  of 
Regulation  M.  We  solicit  comment 
concerning  the  proposed  elimination  of 
the  shelf  offering  exception.  We  also 
seek  comments  concerning  other  areas 
of  the  Rule. 

Q.  In  what  manner  are  shelf  offerings  of 
equity  securities  marketed  to  potential 
investors?  Include  a  discussion  of  the 
similarities  and/or  differences  with  respect  to 
the  marketing  efforts  of  shelf  and  non-shelf 
offerings.  Discuss  the  types  of  marketing 
efforts  used  and  whether  potential  investors 
have  notice  of  a  shelf  takedown  before  it 
occurs. 

Q.  Should  Rule  105  of  Regulation  M  be 
applicable  to  only  equity  offerings?  What  is 
the  Rule's  relevance  with  respect  to  debt 
offerings  and  the  potential  for  manipulation 
with  debt  offerings  or  other  offering  types? 

Q.  Should  the  prohibitions  of  Rule  105  of 
Regulation  M  extend  to  derivative  securities, 
i.e..  should  a  person  be  prohibited  from 
covering  put  options  entered  into  within  the 
period  five  days  prior  to  pricing  with 
securities  purchased  from  an  underwriter, 
broker  or  dealer  participating  in  the  offering? 

Q.  Should  the  prohibitions  of  Rule  105  of 
Regulation  M  extend  to  short  sales  effected 
prior  to  the  exercise  of  conversion  rights 
under  a  debenture,  or  other  security,  and 
covering  the  short  sales  with  securities 
issued  in  the  conversion  when  the 
conversion  consideration  is  based  upon  the 
seciu-itys  market  price  during  a  certain  time 
period  prior  to  the  conversion? 

Q.  Should  a  person  who  executes  short 
sales  during  the  five  day  business  period 
prior  to  the  pricing  of  an  offering  be 
permitted  to  cover  preexisting  short  positions 
held  prior  to  that  five  day  period  with 
offering  securities?  Please  provide  a  detailed 
analysis,  including  a  discussion  regarding  the 
fungibility  of  securities.  Can  you  trace 
offering  shares  in  a  person's  account  to  show 
that  they  are  used  to  cover  the  preexisting 
short  position  as  opposed  to  the  short  sales 
executed  five  days  prior  to  pricing' 

Q.  Does  the  language  "cover  a  short  sale" 
provide  the  proper  scope  of  prohibited 
activity?  Is  there  additional  or  alternative 
language  we  should  consider? 

Q,  What  is  the  manner  in  which  firms, 
including  prune  brokerage  firms,  monitor 
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compliance  with  Rule  105  of  Regulation  M. 
both  manually  and  with  computer  systems? 
Q.  Should  Rule  105  apply  to  acquisitions 
from  an  issuer  in  a  shelf  takedown,  such  as 
a  public  equity  line  from  an  issuer  or  other 
direct  purchase  arrangement  with  an  issuer? 

C.  Sham  Transactions  Designed  To  Give 
the  Appearance  of  Covering  With  Open 
Market  Securities 

Recently,  the  Commission  has  become 
aw^are  of,  and  taken  action,  with  respect 
to  conduct  designed  to  evade,  but  which 
violates  Rule  105  of  Regulation  M.2^« 
This  conduct  may  involve  short  sales 
within  the  restricted  period  of  Rule  105. 
the  purchase  of  offering  shares,  and  the 
contemporaneous  sale  and  purchase  of 
the  same  class  of  shares  as  the  offering 
shares.  For  example,  an  individual  mav 
sell  the  shares  in  the  market  and 
immediately  purchase  an  equivalent 
number  of  shares.  Where  the  transaction 
is  structured  such  that  there  is  no 
legitimate  economic  purpose  or 
substance  to  the  contemporaneous 
purchase  and  sale,  no  genuine  change  in 
beneficial  ownership,  and/or  little  or  no 
market  risk,  that  transaction  mav  be  a 
sham  transaction. 

The  Commission  would  continue  to 
consider  enforcement  action  against 
those  participating  in  sham  transactions 
structured  in  a  marmer  to  give  the 
appearance  of  compliance  with  Rule 
105.  but  in  fact,  violate  the  rule.  We  are 
not  proposing  revisions  to  Rule  105 
with  respect  to  activities  that  violate  the 
current  rule.  We  seek  comment, 
however,  on  criteria  in  addition  to 
economic  purpose  or  substance,  change 
in  beneficial  ownership,  and  market 
risk,  that  may  distinguish  sham 
transactions  from  legitimate  trading. 
The  Commission  also  solicits  comment 
regarding  whether  there  should  be 
additional  language  in  the  rule  text  of 
Rule  105  to  address  other  transactions 
that  cause  the  harm  the  Rule  105  is 
designed  to  prevent. 

XVII.  General  Request  for  Comment 

The  Commission  seeks  comment 
generally  on  all  aspects  of  proposed 
Regulation  SHO  and  the  proposed 
ameiKiment  to  Rule  105  of  Regulation  M 
under  the  Exchange  Act.  In  addition  to 
the  specific  requests  for  comment  found 
throughout  this  release,  the  Commission 
asks  commenters  to  address  whether 
proposed  Regulation  SHO  furthers  the 
Commission's  objectives  to  (1)  allow- 
relatively  unrestricted  short  selling  in 
an  advancing  market,  (2)  prevent  short 
selling  at  successively  lower  prices,  thus 
eliminating  short  selling  as  a  tool  for 


2-*  See.  Ascend  Capital,  LLC,  Securities  E.xchange 
Act  Release  No.  48188  (July  17.  2003). 


driving  the  market  down,  and  (3) 
preventing  short  sellers  from 
accelerating  a  declining  market  bv 
exhausting  all  remaining  bids  at  one 
price  level,  causing  successively  lower 
prices  to  be  established  by  long  sellers. 
Commenters  are  requested  to  provide 
empirical  data  to  support  their  views 
and  arguments  related  to  the  proposals 
herein.  In  addition  to  the  questions 
posed  above,  commenters  are  welcome 
to  offer  their  views  on  any  other  matter 
raised  by  the  proposed  Regulation  SHO 
and  Rule  105. 

Will.  Paperwork  Reduition  .\(  t 

Proposed  Regulation  SHO  would 
impose  a  new  "collection  of 
information"  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995,-29 
and  the  Commission  has  submitted 
them  to  the  Office  of  Management  and 
Budget  ("OMB")  for  review  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
cmrently  valid  OMB  control  number 
OMB  has  not  yet  assigned  a  control' 
number  to  the  new  collection  of 
information  imposed  bv  Regulation 
SHO. 

.4.  Summary  of  Collections  of 
Information 

Proposed  Regulation  SHO,  Rule  201 
contains  a  requirement  that  all  sell 
orders  of  securities  registered  under 
Section  12(g)  of  the  Exchange  Act  be 
marked  "long,"  "short,"  and  "short 
exempt."  Currently,  Rule  lOa-1 
prohibits  the  execution  of  a  sell  order 
for  a  security  covered  by  Rule  lOa-1 
unless  the  order  is  marked  either  "long" 
or  "short."  Proposed  Regulation  SHO 
would  be  a  new  collection  of 
information  because  the  collection 
would  cover  a  much  larger  number  of 
securities.  Proposed  Regulation  SHO. 
Rule  201  w  ould  add  two  elements  to 
this  marking  requirement.  First,  a  new 
category  for  "short  exempt"  orders 
would  be  added.  Second,  the  marking 
requirement  would  be  e.xtended  to 
apply  to  all  equity  securities,  including 
exchange-listed  securities,  Nasdaq  NMS, 
Nasdaq  SmallCap,  OTCBB,  and  Pink 
Sheet  securities.  If  the  Commission 
adopts  Proposed  Regulation  SHO,  Rule 
lOa-1  would  be  repealed  and  anv 
collection  of  information  under  Rule 
lOa-1  would  be  eliminated. 

Sell  orders  of  exchange-listed  and 
Nasdaq  securities  are  already  marked 
"long,"  ""short,"  or  "short  exempt" 
pursuant  to  Rule  lOa-1,  NYSE  Rule 


* 44  U.S.C,  3S01  etseq. 
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440B.20,  and  the  ITS  Plan.z'o  Nasdaq 
NMS  and  Nasdaq  SmallCap  securities 
are  also  currently  subject  to  marking 
requirement  pursuant  to  NASD  Rule 
4991.  Proposed  Regulation  SHO.  Rule 
201  would  simply  codify-  current 
industry  practice  for  exchange-listed 
and  Nasdaq  securities  into  a  uniform 
marking  requirement. 

Proposed  Regulation  SHO.  Rule  201 
would  also  applv  to  securities  not 
currently  covered  under  Rule  lOa-1. 
Proposed  Regulation  SHO's  marking 
requirement  would  apply  to  all  sell 
orders  of  equity  securities  registered 
under  Section  12(g)  of  the  Exchnage 
Act,  including,  exchange-listed.  Nasdaq 
NMS  and  SmallCap,  OTCBB.  Pink 
Sheets,  and  any  other  securities 
registered  under  12(g). 

As  a  result,  the  collection  of 
information  under  proposed  Regulation 
SHG  is  the  requirements  that  all  sell 
orders  of  equity  securities  registered 
under  the  Exchange  Act  be  marked 
"long."  "short,"  or  "short  exempt." 

B.  Proposed  Use  of  Information 

The  information  required  by  proposed 
Regulation  SHO  is  necessary  for  the 
execution  of  the  Commission's  mandate 
under  the  Exchange  Act  to  prevent 
fraudulent,  manipulative  and  deceptive 
acts  and  practices  by  broker-dealers. 
The  purpose  of  the  information 
collected  is  to  enable  a  national 
securities  exchange  or  national 
securities  association  to  monitor 
whether  a  person  effecting  a  short  sale 
covered  by  proposed  Regulation  SHO  is 
acting  in  accordance  with  Regulation 
SHO  In  particular,  requiring  each  order 
be  marked  either  "long,"  "short,"  or 
"short  exempt"  would  aid  in  ensuring 
compliance  with  proposed  Rules  201 
and  203.  Moreover,  the  "short  exempt" 
categorv-  would  aid  is  surveillance  for 
compliance  with  the  proposed  limited 
exception  from  the  bid  test  for  riskless 
principal  transactions. 

C.  Respondents 

The  marking  provision  in  Rule  201 
would  apply  to  all  6.732  active  brokers 
or  dealers  that  are  registered  with  the 
Commission.  The  Commission  has 
considered  each  of  these  respondents 
for  the  purposes  of  calculating  the 
reporting  burden  under  proposed 
Regulation  SHO. 

D  Total  Annual  Reporting  and 
Recordkeeping  Burdens 

Proposed  Rule  201  of  Regulation  SHO 
would  require  ail  brokers  or  dealers  to 
mark  all  sell  orders  appropriately  as 
"long."  "short,"  or  "short  exempt"  for 


all  securities  registered  under  Section 
12(g)  of  the  Exchange  Act.  We  assume 
that  all  of  the  approximately  6,752 
registered  broker-dealers  effect  sell 
orders  in  securities  covered  by  proposed 
Regulation  SHO.  For  purposes  of  the 
Paperwork  Reduction  Act,  the 
Commission  staff  has  estimated  that  a 
total  of  1,164.755,007  trades  are 
executed  annually.-" 

This  is  an  average  of  approximately 
172.505  armual  responses  by  each 
respondent.  Each  response  of  marking 
orders  "long,"  "short,"  or  "short 
exempt"  takes  approximately  .000139 
hours  (.5  seconds)  to  complete. 232  Thus, 
the  total  approximate  estimated  aiuiual 
hour  burden  per  year  is  161,900  burden 
hours  (1,164,755,007  responses  @ 
0.000139  hours/response).  A  reasonable 
estimate  for  the  paperwork  compliance 
for  the  pujposed  rules  for  each  broker- 
dealer  is  approximately  24  burden  hours 
(172,505  responses  @  .000139  hours/ 
response)  or  (a  total  of  161,900  burden 
hours  /  6;752  respondents). 

E.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B).      < 
the  Commission  solicits  comments  to: 
(i)  Evaluarte  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (iii)  determine  whether 
there  are  ways  to  enhance  the  quahty, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
hiformation  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  should  also 
send  a  copy  of  their  comments  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  with' reference  to  File  No.  S7-23- 


^See  Section  IX.. ^  regarding  Marking  Orders. 


-■^'  In  calendar  year  2002  there  were 
approximatdy  545.556,000  trades  on  the  NYSE,  and 
607.824.500  on  Nasdaq  NMS  and  Nasdaq  SmallCap. 
and  11.374.907  in  OTCBB.  Pink  Sheet,  and  other 
(gray  market)  securities. 

'"  We  believe  it  is  rea.sonabIe  that  it  would  only 
take  0.5  seconds  or  .00039  hours  to  mark  an  order 
"long,"  "short."  or  "short  exempt." 


03.  Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-23-03, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609.  As 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

XIX.  Consideration  of  Proposed 
Regulation  SHO's  Costs  and  Benefits 

The  Commission  is  considering  the 
costs  and  the  benefits  of  proposed 
Regulation  SHO,  which  would  replace 
Rules  3b-3.  lOa-1,  and  lOa-2,  as  well  as 
proposed  amendments  to  Rule  105  of 
Regulation  M.  The  Commission  is 
sensitive  to  these  costs  and  benefits,  and 
encourages  commenters  to  discuss  any 
additional  costs  or  benefits  bevond 
those  discussed  here.  In  particular,  the 
Commission  requests  comment  on  the 
potential  costs  for  any  modification  to 
both  computer  systems  and  surveillance 
mechanisms  and  for  information 
gathering,  management,  and 
recordkeeping  systems  or  procedures,  as 
well  as  any  potential  benefits  resulting 
from  the  proposals  for  registrants, 
issuers,  investors,  brokers  or  dealers, 
other  securities  industry  professionals, 
regulators,  and  others.  Commenters 
should  provide  analysis  and  data  to 
support  their  views  on  the  costs  and 
benefits  associated  with  proposed 
Regulation  SHO  and  proposed 
amendments  to  Rule  105  of  Regulation 
M. 

A.  Proposed  Rule  201 :  Price  Test  and 
Marking  Requirements 

1.  The  Proposed  Uniform  Bid  Test 

a.  Benefits 

We  believe  that  the  proposed  bid  test 
would  simplify  the  application  of  the 
price  test  and  provide  fiexibility  to 
those  seeking  to  sell  short,  especially  in 
the  current  decimals  environment,  this 
increased  ability  to  execute  short  sales 
in  securities  currently  subject  to  Rule 
lOa-1  may  lead  to  a  reduction  in 
transaction  costs.  Moreover,  we  believe 
that  a  uniform  rule  is  preferable  to 
applying  different  tests  in  different 
markets,  which  can  require  market 
participants  to  apply  different  rules  to 
different  securities,  and  thus  may  also 
reduce  transaction  costs.  Also,  there 
would  be  benefits  associated  with 
systems  and  surveillance  mechanisms 
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that  would  only  have  to  be  programmed 
to  consider  a  single  test  based  on  the 
consolidated  best  bid  instead  of  two 
tests  based  on  last  sale  and  last  bid 
information. 

In  addition,  the  degree  of 
restrictiveness  of  a  price  test  may  affect 
how  well  the  stock  price  represents 
fundamental  values  For  example,  a 
flexible  price  test  may  allow  a  trader  to 
more  freely  sell  short  a  stock  that  he  or 
she  believes  is  overvalued.  The 
Commission  seeks  comments  on 
whether  the  proposed  bid  test  would 
affect  stock  prices  and  whether 
proposed  Rule  201would  resuh  in 
prices  that  are  a  better  reflection  of  the 
issuer's  fundamental  values. 

The  Commission  seeks  estimates  and 
views  regarding  the  benefits  to 
particular  types  of  market  participants 
as  well  as  any  other  costs  or  benefits 
that  may  result  from  the  adoption  of 
proposed  Regulation  SHO.  Please 
provide  any  specific  data. 

Another  potential  benefit  of  the 
proposed  bid  test  is  that  it  should 
simplify  surveillance  svstems  in  that 
proposed  Rule  201  would  look  to  the 
consolidated  best  bid  at  the  time  of 
execution  as  the  reference  price  for 
short  sales.  This  should  be  less 
complicated  than  comparing  the 
immediately  preceding  sale  or  bid  as  the 
reference  point  for  short  sale 
compliance.  In  addition,  we  note  that 
having  only  one  short  sale  rule  instead 
of  two  would  mean  that  new  staff 
(compliance  personnel,  traders,  etcl 
would  only  need  to  be  trained  regarding 
one  rule.  Over  the  long  run.  we  believe 
this  would  likely  lead  to  decreased  costs 
for  training  and  compliance. 

The  Commission  received 
approximatelv  35  formal  requests  for 
relief  from  Rule  lOa-1  in  2002  in 
addition  to  approximately  340  phone 
calls.  The  Commission  anticipates  that  a 
large  percentage  of  the  relief  requested 
would  no  longer  be  necessarv  under  the 
proposed  uniform  bid  test.  We  expect 
that  each  request  for  relief  requires  a 
number  of  labor  hours  from  traders  and 
lawyers,  both  in-house  and  outside 
counsel,  of  a  broker-dealer  or  exchange, 
when  making  informal  (phone  calls)  or 
formal  (letters)  requests  for  exemptions 
from  Rule  lOa-1.  The  Commission 
requests  empirical  data  to  quantify  this 
benefit. 

b.  Costs 

As  an  aid  in  evaluating  costs  and 
reductions  in  costs  associated  with  the 
proposed  Rule  201,  the  Commission 
requests  the  public's  views  and  any 
supporting  information  regarding  the 
costs  associated  with  implementing  the 
proposed  uniform  bid  test.  The 


Commission  believes  that  the  proposed 
uniform  bid  test  requiring  short  sales  in 
exchange-listed  and  Nasdaq  NMS 
securities  to  be  effected  at  a  price  one 
cent  above  the  consolidated  best  bid  at 
the  time  of  execution  would  impose 
costs  on  brokers  or  dealers,  specialists, 
market  makers,  ECNs,  Alternative 
Trading  Systems  (ATSs),  and  SROs. 
Adoption  of  the  proposed  uniform  bid 
test  in  the  various  markets  would 
require  modifications  to  trading  svstems 
and  surveillance  systems.  Under  the 
proposal,  systems  trading  exchange- 
listed  securities  and  Nasdaq  NMS 
securities  would  have  to  shift  from  Rule 
lOa-l's  tick  test  and  NASD  Rule  3350's 
bid  test,  respectively,  to  the  proposed 
uniform  bid  test.  The  Conunission 
anticipates  that  these  changes  would 
result  in  immediate  implementation 
costs  associated  with  reprogramming 
trading  and  sur\'eillance  systems.  One 
exchange  informed  us  that 
reprogramming  systems  would  take  one 
month  at  a  cost  of  approximately 
$100,000.  A  broker-dealer  stated  that  it 
would  take  two  months  to  reconfigure 
its  systems  to  account  for  a  new  bid  test 
but  was  unable  to  provide  a  cost 
estimate.  These  estimates  do  not  include 
costs  associated  with  training  staff  that 
would  be  effected  by  these  systems 
modifications. 

The  Commission  seeks  examples  of 
all  types  of  entities  that  would  be 
affected  by  this  proposal.  The 
Commission  seeks  specific  comments 
on  the  costs  associated  with  system 
changes,  including  the  type  of  system 
changes  necessary  and  quantification  of 
costs  associated  with  changing  the 
systems,  including  both  start-up  costs 
and  maintenance.  Comments  are  also 
requested  on  the  types  of  jobs  and  staff 
that  would  be  affected  by  systems 
modifications  and  training  about  the 
new  rule,  the  number  of  labor  hours  that 
would  be  required  to  accomplish  these 
matters,  and  the  compensation  rates  of 
these  staff  members.  The  Commission 
also  requests  data  to  quantify  the 
benefits  of  this  proposal  relating  to 
ongoing  compliance  and  surveillance  of 
a  uniform  bid  test.  In  addition,  there 
may  be  costs  associated  with  changing 
sur\eillance  systems  to  monitor  for 
compliance  with  the  proposed  bid  test. 
We  request  specific  comment  on  the 
costs  for  reprogramming  systems  to 
accommodate  the  proposed  bid  test  in 
Rule  201. 

2.  Market  Makers 

a.  Benefits 

NASD  Rule  3350  currently  exempts 
from  operation  of  the  NASD's  short  sale 
rule  short  sales  executed  by  qualified 


market  makers  in  connection  with  bona 
fide  market  making."^  We  do  not 
propose  a  market  maker  exception  to 
Rule  201.  We  believe  this  would  benefit 
the  markets  by  subjecting  all 
participants  to  the  same  regulation.  We 
believe  that  the  proposal  would  allow 
all  market  participants  to  establish  short 
positions  without  being  disadvantaged 
by  an  exception  to  the  rule  only 
available  to  certain  participants.  For 
example,  there  may  be  benefits  in 
limiting  the  ability  of  a  market  maker  to 
profit  from  position  trading  in 
anticipation  of  a  market  decline.  The 
Commission  also  requests  comment  on 
any  benefits  that  may  result  from 
adopting  a  price  test  absent  a  market 
maker  exception.  The  Commission  also 
seeks  comments  on  the  benefits  of  not 
allowing  anyone  to  sell  short  at  or  below 
the  best  bid  in  a  declining  market. 

b.  Costs 

The  absence  of  a  market  maker 
exception  from  Rule  201  may  have 
implications  for  market  makers'  ability 
to  supply  liquidity.  Some  may  argue 
that  investors  are  harmed  when  market 
makers  incur  an  increase  in  costs 
because  market  makers  would  pass  the 
increased  costs  to  investors.  The  - 

Commission  requests  detailed 
comments  on  these,  or  any  other,  costs 
to  market  makers,  investors  or  others 
associated  with  not  adopting  an 
exception  from  the  proposed  bid  test  for 
market  makers. 

The  Commission  also  recognizes  that 
proposed  Rule  201  may  result  in  lost 
trading  or  business  opportunities  in  the 
various  markets.  For  example,  there  may 
be  a  cost  in  lost  trading  or  business 
opportunities  for  those  who  trade 
Nasdaq  NMS  securities,  in  that  the 
proposed  bid  test  is  more  restrictive 
than  the  current  Nasdaq  bid  test,  and 
the  market  maker  exemption  has  been 
eliminated.  Please  quantify,  if  possible, 
whether  there  would  be  any  lost  trading 
or  business  opportunity  costs. 

4.  Use  of  the  Consolidated  Best  Bid 

a.  Benefits 

Proposed  Regulation  SHO  would  use 
the  consolidated  best  bid  as  a  reference 
point  for  all  short  sales  of  exchange- 
listed  or  Nasdaq  NMS  securities 
wherever  traded.  The  Commission 
believes  that  the  use  of  the  consolidated 
best  bid  is  a  benefit  because  it  reflects 
the  consolidated  bids  from  the  various 
market  centers  that  trade  exchange- 
listed  and  Nasdaq  NMS  securities  and  is 
continuously  collected  and 
disseminated  on  a  real-time  basis,  in  a 
single  steam  of  information  and  would 
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hf  a  mcirr  accurate  depiction  of  the 
market  s  \aluation  ot  a  security. 

b.  Costs 

The  r.(jmmission  is  aware  that  this 
change  mav  result  in  increased  costs  to 
traders,  specialists,  broker-dealers,  and 
floor  brokers  on  the  NYSE  or  Amex  who 
have  heretofore  used  the  last  sale 
occurring  in  their  own  market  as  a 
reference  point  for  short  sales.  For 
example,  there  would  be  a  cost  to 
market  participants  in  gaining  access  to 
the  consolidated  best  bid  by  subscribing 
to  a  vendor.  We  believe,  however,  that 
most,  if  not  all,  market  participants 
already  have  access  to  this  information. 
The  Cimimission  seeks  information 
quantif\ing  the  cost  of  gaining  access  to 
the  consolidated  best  bid. 

In  addition,  it  is  possible  that  the 
consolidated  best  bid  may  flicker  more 
than  an  exchange's  own  best  bid.  Bid 
flickering  may  impede  on  the  ability  to 
execute  short  sales,  which  may  result  in 
increased  costs.  Please  provide  data  to 
assist  the  Commission  quantify  these 
costs,  if  any. 

5.  Marking  Orders 
a.  Benefits 

Proposed  Rule  201  would  permit 
broker-dealers  to  mark  orders  long  onlv 
if  the  customer  owns  the  securities  and 
they  are  in  the  customer's  account,  or 
would  be  prior  to  settlement.  Proposed 
Rule  201  also  would  require  broker- 
dealers  to  differentiate  between  "long," 
"short,"  and  "short  exempt"  sell  orders. 
We  believe  these  provisions  would 
provide  several  benefits.  The 
Commission  notes  that  the  current 
marking  requirements  can  lead  to 
undetected  violations  of  proposed  Rule 
201  because  once  the  order  is  marked 
"long,"  others  handling  the  order 
execute  the  order  as  if  it  were  tlong 
sale,  even  though  settlement  on  the  sale 
may  be  effected  by  the  delivery  of 
borrowed  securities.  This  can 
complicate  surveillance  for  violations  of 
the  price  test,  as  short  sales  executed 
under  an  exception  from  the  price  test 
can  be  masked  as  long  sales.  A  benefit 
of  this  proposal  is  that  surveillance  for 
violations  of  proposed  Rule  201  would 
be  aided  through  accurate  indications  of 
when  and  under  what  circumstances 
these  exceptions  are  utilized.  An 
additional  benefit  is  that  the  "short 
exempt  "  category  would  aid  in 
surveillance  for  compliance  with  the 
proposed  riskless  principle  e.xception  to 
the  bid  test. 

Further,  we  believe  the  proposed 
requirement  that  a  broker-dealer  cannot 
mark  a  sale  "long"  unless  it  has 
physical  possession  or  control  of  the 


security .  either  when  the  order  is  placed 
or  prior  to  settlement,  is  a  benefit 
because  it  would  facilitate  the  process  of 
clearance  and  settlement.  Disturbances 
in  settlement  processes  can  affect  the 
stability  and  integrity  of  the  financial 
.  system  in  general.  Clearance  and 
settlement  systems  are  designed  to 
preserve  financial  integrity  and 
minimiza  the  likelihood  of  systematic 
disturbances  by  instituting  risk- 
management  systems.  Requiring  a 
broker-daaler  to  have  possession  or 
control  of  the  securities  before  it  can 
mark  an  order  long  would  assist  in 
reducing  settlement  and  credit  risks. 

The  Cohimission  proposes  extending 
the  marking  requirements  to  all  equity 
securities,  including  OTCBB  and  Pink 
Sheet  securities.  This  proposal  is 
designed  to  assist  in  surveillance  for 
violations  of  the  locate  and  delivery 
requirements  proposed  in  Rule  203  of 
Regulati(«i  SHO. 

b.  Costs   I 

The  Commission  does  not  currently 
believe  aiy  costs  would  arise  from  the 
proposed  requirement  that  sell  orders  be 
marked  long  only  if  the  securities  to  be 
sold  are  owned  by  the  customer  and 
either  prasently,  or  prior  to  settlement, 
in  the  customer's  account.  Most 
customer;securities  are  not  held  by 
investors  in  physical  form,  but  rather 
are  held  indirectly  through  their  broker- 
dealer,  i.d-.  in  "street  name." 

The  Commission  anticipates  that  any 
costs  arising  from  the  proposed 
requirement  that  certain  sell  orders  be 
marked  "$hort  e.xempt"  would  be 
minimal  because  some  self-regulatory 
organizations  already  either  require  or 
advise  members  to  utilize  the  "short 
exempt"  designation.  We  believe  that 
the  Commission's  proposed  amendment 
codifies  current  practice  and  provides 
the  markets  with  a  uniform  practice. 
The  Com^aission  proposes  extending 
the  marking  requirements  to  all  equity 
securities',  including  OTCBB  and  Pink 
Sheet  securities.  The  Commission 
recognizejB  that  there  is  a  paperwork 
burden  cost  associated  with  adding  the 
"short  exempt"  category  and  extending 
the  marking  requirement  to  all  equity 
securities.  As  discussed  above  in 
Section  XJVIII,  the  paperwork  burden  is 
estimated  at  approximately  24  burden 
hours  for  each  broker-dealer  registered 
with  the  Commission. -^^  The 
Commission  does  not  believe  there  are 
any  addidonal  costs  to  this  proposal, 
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discussion  of  the  paperwork  burden 
the  marking  requirements  see 


however  we  seek  any  data  supporting 
any  additional  costs  not  mentioned. 

6.  Exceptions  to  the  Rule 
a.  Benefits 

Proposed  Regulation  SHO  would 
eliminate  or  alter  exceptions  to  Rule 
lOa-l's  tick  test  and  create  certain 
exceptions  to  the  proposed  bid  test, 
which  we  believe  would  result  in 
benefits.  Proposed  Regulation  SHO 
proposes  eliminating  the  equalizmg 
exception,  which  is  based  on  the  last 
sale  concept  and  would  have  no  utility 
under  the  proposed  bid  test.  This  would 
further  the  goal  of  regulatory 
simplification. 

In  addition,  the  Commission  believes 
that  extension  of  the  odd-lot  exception 
to  all  market  makers  may  reduce  market 
makers'  costs,  since  they  would  no 
longer  need  to  register  as  odd-lot  dealers 
or  third  market  makers  to  avail 
themselves  of  the  exception.  Moreover 
permitting  market  makers  to  offset 
customer  odd-lot  orders  and  liquidate 
odd-lot  positions  without  regard  to  the 
proposed  uniform  bid  test  would 
enhance  market  makers'  ability  to 
provide  liquidity.  To  the  extent  that  the 
benefits  flowing  from  this  increased 
liquidity  can  be  quantified,  we  seek  data 
and  analysis  on  how  to  represent  them 
accurately. 

Moreover,  the  benefit  of  the  proposal 
to  alter  Rule  lOa-l's  domestic  arbitrage 
exception  to  require  that  a  person 
relying  on  the  exception  must 
subsequently  acquire  or  purchase  the 
security  upon  which  the  arbitrage  is 
based  is  that  it  would  help  reduce 
pricing  disparities  between  securities.  In 
addition,  the  proposed  language  change 
would  help  with  surveillance  for 
compliance  with  the  e.xception. 

In  addition,  the  proposed  limited 
exception  to  the  bid  test  when  the 
market  is  locked  or  crossed  is  beneficial 
because  it  increases  liquidity  bv  giving 
responsible  broker-dealers  flexibility  to 
execute  short  sales  in  such  situations. 
Moreover,  the  proposed  exception 
permitting  broker-dealers  to  sell  short  at 
the  consolidated  best  bid  to  satisfy  any 
obligations  of  a  broker-dealer  to 
customer  limit  orders,  as  determined  by 
federal  securities  laws  or  rules  of  a  self- 
regulatory  organization,  is  a  benefit 
because  it  ensures  that  customer  limit 
orders  are  executed  in  a  fair  manner  and 
at  prices  similar  to  the  price  at  which  a 
firm  has  traded  for  its  own  account. 
Finally,  the  proposed  exception  relating 
to  pre-opening  V'WAP  short  sales  would 
codify  existing  e.xemptive  relief,  thus 
providing  the  benefit  of  regulatory 
simplification,  and  may  also  promote  a 
more  liquid  market  for  large  traders. 
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b.  Costs 

The  Commission  does  not  believe 
there  would  be  any  costs  associated 
with  altering  the  odd-lot  and  domestic 

arbitrage  exceptions,  eliminating  the 
equalizing  exception,  creating  new 
exceptions  relating  to  locked  or  crossed 
markets  and  facilitating  customer 
orders,  and  codifying  existing  \'\VAP 
exemptive  relief  The  Commission  seeks 
comment,  however,  on  whether  any 
such  costs  exist,  and  if  so,  data  to 
support  such  costs. 

B.  Proposed  Rule  203:  Locate  and 
Delivery  Requirements 

1 .  Benefits 

Proposed  Rule  203  would  enhance 
locate  and  delivery  requirements  for 
short  sales  in  all  equity  securities.  These 
changes  are  proposed  in  response  to 
complaints  from  many  issuers  and 
investors  concerning  allegations  of 
abusive  "naked  short  selling."  The 
Commission  proposes  to  adopt 
safeguards  to  address  the  problems 
associated  with  large  persistent  failures- 
to-deliver.  The  Commission  believes 
that  this  requirement  would  help  curtail 
manipulative  naked  short  selling. 
The  Commission  believes  that  it 
would  be  beneficial  to  establish  uniform 
procedures  to  be  utilized  by  short  sellers 
to  locate  securities  for  borrowing,  which 
could  help  promote  and  enhance  the 
national  clearance  and  settlement 
system.  The  Commission  is  proposing  to 
prohibit  a  broker-dealer  from  executing 
a  short  sale  order  for  its  own  account  or 
the  account  of  another  person,  unless 
the  broker-dealer,  or  the  person  for 
whose  account  the  short  sale  rule  is 
executed:  (1)  Borrowed  the  security,  or 
entered  into  an  arrangement  for  the 
borrowing  of  the  security,  or  (2)  had 
reasonable  grounds  to  believe  that  it 
could  borrow^  the  security  so  that  it 
would  be  capable  of  delivering  the 
securities  on  the  delivery  date  it  is  due. 
This  uniform  rule  would  further  the 
goals  of  regulatory  simplification  and 
avoidance  of  regulatory  arbitrage.  Please 
describe  any  additional  benefits 
resulting  from  the  proposed  uniform 
locate  requirements. 

The  Commission  is  also  proposing 
additional  delivery  requirements 
targeted  at  securities  whjere  there  is 
evidence  of  large  settlement  failures. 
The  proposal  would  specif\-  that  a  short 
sale  in  any  security  that  meets  the 
threshold,  i.e.,  any  security  where  there 
are  fails  to  deliver  at  a  clearing  agency 
registered  with  the  Commission  of 
10.000  shares  or  more,  and  that  is  equal 
to  one-half  of  one  percent  of  the  issue's 
total  shares  outstanding,  must  be 
delivered,  or  the  broker-dealer  would  be 


required  to  enter  into  a  contract  to 
borrow  the  security,  or  effect  a  buy  in 
so  that,  in  either  event,  the  security 
would  be  delivered  within  two  days 
after  the  settlement  date.  If  the  securities 
are  not  delivered  within  two  days  after 
the  settlement  date,  for  a  period' of 
ninety  calendar  days  the  broker  or 
dealer  shall  not  execute  a  short  sale  in 
such  security  for  his  own  account  or  the 
account  of  the  person  for  whose  account 
the  failure  to  deliver  occurred  unless  the 
broker  or  dealer  or  the  person  for  whose 
account  the  short  sale  is  executed  has 
borrowed  the  security,  or  entered  into  a 
bona  fide  arrangement  to  borrow  the 
security,  and  will  deliver  the  security  on 
the  date  deliven,-  is  due.  The  proposed 
Rule  would  also  require  the  rules  of  the 
registered  clearing  agency  to  include  the 
following  provisions:  (A)' A  broker  or 
dealer  failing  to  deliver  securities  as 
specified  in  subparagraph  (3)  above 
shall  be  referred  to  the  NASD  and  the 
Examining  Authority  (as  defined  in 
15c3-l(c)(12))  for  such  broker  or  dealer 
for  appropriate  action:  and  (B)  The 
registered  clearing  agency  shall 
withhold  a  benefit  equal  to  any  mark  to 
market  amounts  or  payments  lihat 
otherwise  would  be  made  to  the 
participant  failing  to  deliver,  and  assess 
appropriate  charges. 

The  Commission  believes  that  these 
additional  delivery  requirements  would 
protect  and  enhance  the  operation, 
integrity,  and  stability  of  the  markets.  In 
particular,  this  requirement  is  targeted 
at  securities  with  lower  market 
capitalization  that  may  be  more 
susceptible  to  abuse.  We  also  believe 
that  clearly  articulated  rules  restricting 
naked  short  selling  would  assist  the 
Commission  in  its  enforcement  efforts. 
The  Commission  believes  that  a  large 
amount  of  fails  at  the  clearing  level  may 
impose  costs  on  the  clearing  agency.  For 
example,  certain  issuers  have  taken 
steps  to  make  themselves  either 
"certificate  only,"  which  require 
physical  certification  of  company 
ownership  for  all  share  transfers!  or 
"custody  only,"  which  restricts 
ownership  of  their  securities  by 
depositories  or  financial  intermediaries. 
The  Commission  believes  these  custody 
arrangements  are  highly  costly  to  the 
clearing  agencies,  depositories  and 
financial  intermediaries.  The 
Commission  believes  this  proposed 
additional  delivery  requirement  would 
provide  a  benefit  because  it  would 
mitigate  some  of  these  costs.  Please 
provide  data  supporting  this,  and  any 
other,  benefit  that  the  proposal  would 
provide  in  mitigating  such  costs, 
including  benefits  to  clearing  agencies, 
depositories  and  financial 


intermediaries  in  implementing  and 
complying  with  this  proposal. 

Proposed  Rule  203  would  also  make 
two  changes  to  existing  long  sale 
deliven,'  rules.  First,  the  rule  would 
extend  current  delivery  requirements  for 
long  sales  of  listed  securities  to  all 
equity  securities,  including  Nasdaq 
NMS.  Nasdaq  SmallCap,  OTCBB,  and 
Pink  Sheet  securities.  The  intended 
benefits  of  this  change  are  uniform.ity 
across  markets  and  a  reduction  in  the 
number  of  fails  to  deliver  on  long  sales. 
Moreover,  the  Commission  believes  that 
this  modification  would  facilitate  the 
process  of  clearance  and  settlement.  The 
amended  rule  would  akso  permit  a 
broker-dealer  effecting  a  long  sale  to  fail 
to  deliver,  or  to  deliver  borrowed 
securities,  if  prior  to  the  sale,  the  seller 
told  the  broker-dealer  he  owned  the 
security  and  would  deliver  it  to  the 
broker-dealer  prior  to  settlement.  This 
change  is  necessar\'  to  conform  the 
proposed  rule  with  proposed  Rule 
201(c),  which  would  require  an  order  to 
be  marked  long  onl\  if  the  seller  informs 
his  broker-dealer  that  he  owns  the 
security  and  the  broker-dealer  will  have 
physical  possession  or  control  of  the 
security  prior  to  settlement.  It  is 
intended  that  this  change  would  both 
reduce  the  number  of  over-the-counter 
fails,  and  facilitate  the  process  of 
clearance  and  settlement.  The 
Commission  requests  data  to  quantif\' 
the  value  of  the  benefits  identified. 


2.  Costs 

The  Commission  recognizes  that  the 
proposed  locate  and  deliver)- 
requirement  may  increase  costs  for 
market  participants  who  engage  in  short 
selling.  However,  we  believe  that  these 
costs  would  be  minimal,  because  the 
proposed  rules  largely  incorporate 
existing  SRO  locate  rules,  such  as  NYSE 
Rule  440C.10  and  NASD  Rule  3370.  The 
Commission  is.  however,  proposing  an 
exception  ft-om  these  requirements  for 
short  sales  executed  by  specialists  or 
market  makers  in  coimection  with  bona- 
fide  market  making  activities.  In 
addition,  any  costs  that  may  be  initially 
incurred  would  be  mitigated  over  time 
because  the  uniform  rule  should  lead  to 
regulatory  simplification  with  regard  to 
training  and  sur\eillance.  Please 
describe  any  additional  costs  resulting 
from  the  proposed  uniform  borrow 
requirements  to  market  participants 
already  subject  to  locate  requirements 
by  SROs.  The  Commission  requests  data 
to  quantify  the  costs  identified. 

This  proposal  would  applv  to  all 
equity  securities,  including  securities 
that  have  quotations  published  on  the 
OTCBB  and  Pink  Sheets.  Issuers  and 
investors  have  complained  about 


63004 


Federal  Register/ Vol.  68,  No.  215 /Thursday.  November  6,  2003  /  Proposed  Rules 


"naked  short  selling"  in  these  thinly- 
capitalized  securities  trading  over-the- 
counter.  The  proposed  locate  and 
delivery-  requirements  would  address 
some  of  these  concerns.  There  may  be 
costs  associated  with  implementing 
these  borrowing  requirements  for 
OTCBB  and  Pink  .Sheets  securities.  The 
Commission  requests  comment  on  the 
costs  of  implementing  these 
requirements,  as  well  as  costs  associated 
with  ongoing  compliance  and 
surveillance  associated  with  this 
proposal.  The  Commission  is  also 
concerned  with  the  impact  this  proposal 
may  have  on  small  issuers.  Please 
provide  data  to  quantif\-  the  costs  to 
small  issuers  and  potential  investors  in 
these  small  issuers,  including  whether 
reduced  short  selling  opportimities  may 
make  the  securities  in  these  markets 
more  susceptible  to  having  overvalued 
stock  prices.  In  addition,  we  request 
comment  on  the  extent  to  which  the 
recommended  proposals  may  affect  the 
ability  of  small  issuers  to  secure 
financing  through  the  issuance  of 
convertible  debentures.  Please  describe 
and  analyze  any  other  costs  associated 
with  this  proposal 

The  Commission  also  recognizes  that 
there  would  be  costs  to  market 
participants  in  implementing  and 
complying  with  the  proposed  additional 
delivery  requirements  targeted  at 
securities  with  substantial  settlement 
failures.  The  Commission  seeks 
estimates  and  views  regarding  these 
costs  for  particular  types  of  market 
participants,  as  well  as  any  other  costs 
or  benefits  that  may  result  from 
adoption  of  the  proposal. 

The  Commission  is  not  proposing  any 
exception  from  the  proposed  additional 
delivery  requirements  for  shorts  sales  in 
connection  with  bona-fide  market 
making  because  we  believe  that 
extended  fails  to  deliver  appear 
characteristic  of  an  investment  or 
trading  strategy,  rather  than  one  related 
to  market  making.  The  Commission 
believes  that  there  may  be  costs  to 
market  makers  that  have  open  extended 
fail  positions.  We  have  requested 
comment  on  the  need  for  market  makers 
engaging  in  bona-fide  market  making  to 
maintain  extended  fail  positions.  Please 
provide  information  detailing  any  costs 
that  may  be  associated  with  not 
providing  a  market  maker  exception  to 
the  proposed  additional  deliverv^ 
requirements.  In  particular,  we  request 
comment  on  any  lost  trading  or  business 
opportunity  costs  to  market  makers,  any 
potential  impact  on  investors,  and  a 
detailed  description  of  any  such  costs. 

In  general,  the  Commission 
acknowledges  that  the  proposed 
additional  deliver>'  requirements  may 


bring  about  new  costs  for  market 
participants.  The  Commission  requests 
data  to  quantify  the  costs  identified. 
Broker-dealers,  market  makers,  SROs, 
and  clearance  and  settlement  firms  may 
incur  costs  in  making  initial  system 
changes  necessary  to  implement  these 
new  requirements,  as  well  as  maintain 
ongoing  compliance  and  surveillance 
mechanisms.  We  request  specific 
comment  on  the  system  changes  to 
computer  hardware  and  software,  or 
surveillance  costs  necessary  to 
implement  this  rule.  If  this  rule  requires 
additional  labor,  please  indicate  what 
type  of  jobs  are  affected,  how  many 
additional  hours  are  required  and  the 
approximate  costs  of  these  additional 
hours. 

C.  Proposed  Rule  202(T):  Temporary 
Short  Sale  Rule  Suspension 

1.  Benefits 

The  proposed  pilot  program  would 
suspend  the  operation  of  the  proposed 
bid  test  provision  for  selected  stocks 
that  the  Commission  believes  are  less 
susceptible  to  manipulation  because 
they  are  more  liquid  and  have  a  high 
market  capitalization.  The  proposed 
pilot  program  is  intended  to  provide  the 
Commission  with  empirical  data  to 
assess  whether  the  proposed  bid  test 
should  be  removed  for  liquid  securities. 
The  empirical  data  collected  would 
enable  the  Commission  to  study  the 
effects  of  deregulated  short  selling  on, 
among  other  things,  market  volatility, 
price  efficiency,  and  liquidity.  The 
proposed  pilot  program  would  assist  the 
Commission  in  determining  if,  and  to 
what  extent,  a  price  test  inhibits  the 
markets.  The  data  would  also  be  used  to 
study  the  extent  to  which  the  proposed 
bid  test  achieves  the  stated  objectives  of 
the  short  sale  rule  by  comparing  trading 
activity  in  liquid  securities  that  are 
subject  to  a  price  test  with  liquid 
securities  that  are  not  subject  to  a  price 
test.  The  markets  would  benefit  in  the 
long  run  from  the  possibility  of 
removing  a  rule  that  may  weaken 
markets  or,  alternatively,  by  retaining  a 
rule  that  may  strengthen  markets. 

In  addition,  the  Commission 
recognizes  that,  in  the  presence  of  short 
sale  restrictions  in  equity  securities,  the 
absence  of  short  sale  regulation  for 
securities  futures  may  make  trading 
security  futures  an  attractive  hedging 
alternative  to  equities.  The  pilot  is 
designed  to  remedy  potentially  unfair 
competition  caused  by  disparate 
regulation  between  equities  and  security 
futures  products.  We  believe  that  the 
proposed  pilot  program  would  give  the 
Commission  an  opportunity  to 
determine  whether  suspension  of  the 


proposed  bid  test  would  enhance 
competition  among  equities  and 
securities  futures  in  the  most  liquid 
securities.  The  Commission  requests 
data  to  quantify  the  costs  and  the  value 
of  the  benefits  relating  to  seciuity 
futures  products  and  this  proposal. 
The  Commission  anticipates  that 
broker-dealers,  including  market 
makers,  may  be  able  to  provide  greater 
liquidity  in  securities  included  in  the 
proposed  pilot  program,  because  the 
absence  of  the  proposed  bid  test  would 
make  it  easier  to  fill  buy  orders.  The 
Commission  believes  that  this  could 
benefit  investors,  however,  the 
Commission  seeks  comment  on  how  to 
assess  the  potential  benefits  of  short 
selling  without  a  bid  test  restriction  in 
these  selected  securities.  In  addition, 
the  Commission  seeks  comment  on  the 
benefits  of  acquiring  the  potential 
empirical  data  gathered  from  the 
proposed  pilot  program.  Would  the 
proposed  pilot  program  effectively 
allow  the  Commission  to  better 
understand  short  sales  and  short  sale 
restrictions?  Please  provide  estimates 
and  views  on  these  potential  benefits. 

2.  Costs 

The  Commission  anticipates  that  the 
proposed  pilot  program  may  cause 
additional  costs  to  brokers,  dealers, 
SROs,  and  potentially  issuers  and 
investors.  While  we  anticipate  that 
SROs  and  broker-dealers  would  need  to 
make  system  changes  in  order  to 
exclude  the  selected  securities  from  the 
proposed  bid  test,  we  do  not  know  what 
these  changes  would  cost.  The 
Commission  seeks  detailed  comment  on 
the  extent  of  required  system  changes 
and  costs  associated  with 
implementation  of  the  pilot  program, 
and  on  any  potential  cost  to  investors 
due  to  the  absence  of  a  price  test 
applied  to  these  securities.  In  particular, 
the  Commission  seeks  comment  on 
whether  the  pricing  of  such  securities  is 
going  to  be  more  or  less  efficient,  and 
whether  manipulation  of  market  prices 
(either  upward  or  downward)  is  apt  to 
be  more  or  less  prevalent. 

The  Commission  believes  issuers  may 
inciu"  some  costs  associated  with 
inclusion  in  the  pilot  program  and  seeks 
estimates  and  views  on  potential  costs 
to  those  issuers  selected  for  the  pilot 
program. 

D.  Proposed  Rule  200:  Definition  of  a 
Short  Sale 

1.  Unconditional  Contracts 

a.  Benefits 

Proposed  Rule  200  requires  that 
unconditional  contracts  provide  for 
present  delivery,  and  specif>'  the  price 
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and  number  of  securities  to  be  sold.  In 
addition,  the  proposal  would  require 
that  persons  who  claim  to  be  long 
actually  receive  a  specified  number  of 
securities  at  a  specified  price  and  at  a 
specified  time.  The  benefit  of  this 
proposal  is  that  it  would  prevent  abuse 
by  individuals  seeking  to  claim  a  long 
position  merely  to  avoid  application  of 
the  price  test  provisions  in  proposed 
Rule  201    Specifically,  if  the  price  must 
be  in  the  contract,  there  would  be  no 
incentive  to  attempt  to  depress  the 
market  price  of  security,  such  as 
depressing  the  price  prior  to  closing 
where  a  contract  mandates  that  the 
security  be  purchased  at  the  closing 
price. 

b.  Costs 

The  Commission  dees  not  anticipate 
any  costs  for  this  proposal.  However, 
the  Commission  notes  that  some  broker- 
dealers  may  claim  that  such  a  proposal 
would  inhibit  their  trading  strategy  and 
increase  the  cost  of  doing  business.  The 
Commission  seeks  comment  on  how- 
such  a  proposal  would  affect  the  trading 
of  retail  and  institutional  investors  and 
the  potential  costs,  if  any,  of  limitations 
to  the  trading  strategies  of  investors. 

2.  Securities  Futures 

a.  Benefits 

Proposed  Rule  200  would  codify 

existing  guidance  issued  bv  the 
Commission  as  to  when  a  person  is 
deemed  to  own  a  security  underlying  a 
security  futures  contract.^^s  Codifying 
this  guidance  would  provide  ease  of 
reference  for  compliance  with  the  short 
sale  rule  for  those  trading  in  security 
futures. 

b.  Costs 

The  Commission  acknowledges, 

however,  that  the  existing  interpretation 
may  present  costs  associated  with  lost 
business  opportunities  for  individuals 
who  intended  to  use  securities  futures 
for  trading  strategies.  In  light  of  this, 
and  in  recognition  that  some 
participants  may  not  have  commented 
on  the  guidance  when  it  was  issued,  the 
Commission  requests  data  to  quantify 
the  costs  and  the  value  of  the  benefit's 
identified. 

3.  Aggregation  Units 
a.  Benefits 

We  have  also  proposed  to  incorporate 
aggregation  unit  netting  into  Rule  200. 
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This  proposal  would  allow  multi- 
service broker-dealers  to  calculate  net 
positions  in  a  particular  security  within 
defined  trading  units  independently 
from  the  positions  held  bv  the  other 
aggregation  units  wiUiin  the  firm, 
subject  to  certain  conditions.  This 
proposal  is  intended  to  allow  multi- 
service firms  to  pursue  different  trading 
strategies  under  certain  circumstances 
without  being  inhibited  by  the 
requirements  of  a  price  tesi  when 
effecting  short  sales,  which  should 
increase  efficiency  and  flexibility  at 
large  firms. 

b.  Costs 

The  Commission  does  not  believe 
there  are  any  costs  associated  with  this 
proposal  because  firms  are  not  required 
to  use  aggregation  units. 

E.  Proposed  Amendments  to  Regulation 
M.  Rule  105 


"'•Commission  Guidance  on  the  Application  of 
Certain  Provisions  of  the  Securities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  and  Rules 
thereunder  to  Trading  in  Security  Futures  Products. 
Securities  Exchange  Act  Release  No.  46101  (June 
21,  2002),  67  FR  43234  (June  27,  2002) 


1.  Benefits 

The  proposed  amendment  to  Rule  105 
of  Regulation  M  would  eliminate  the 
exception  for  offerings  filed  under 
§  230.415,  commonly  referred  to  as  the 
shelf  offering  exception.  We  believe  the 
elimination  otthe  shelf  offering 
exception  would  update  Rule  105  of 
Regulation  M  and  provide  a  uniform 
treatment  of  shelf  offerings  and  non- 
shelf  offerings  in  light  of  our  belief  that 
both  shelf  offerings  and  non-shelf 
offerings  are  susceptible  to  the 
manipulative  abuse  that  Rule  105  of 
Regulation  M  is  intended  to  prevent. 

We  believe  that  the  proposed 
amendment  to  Rule  105  of  Regulation  M 
would  benefit  issuers  and  investors  by 
promoting  shelf-offering  prices  that  are 
based  upon  market  prices  that  are  not 
artificially  infiuenced.  We  believe  this 
should  safeguard  the  integrity  of  the 
capital  raising  process  with  respect  to 
shelf  offerings  and  enhance  investor 
confidence  in  our  market.  The  proposal 
would  also  protect  issuers  conducting 
shelf  offerings  from  receiving  reduced 
offering  proceeds  as  a  result  of 
manipulative  conduct.  These  benefits 
are  difficult  to  quantify.  The 
Commission  encourages  commenters  to 
provide  data  or  other  facts  to  support 
their  views  concerning  these  and  any 
other  benefits  not  mentioned  here. 
2.  Costs 

We  request  comment  as  to  whether 
the  proposed  elimination  of  the  shelf 
offering  exception  would  impose  greater 
costs  on  market  participants  than  the 
current  rule.  We  recognize  that  the 
proposed  elimination  of  the  shelf 
offering  exception  would  diminish  a 
short  seller's  ability  to  effect  a  covering 


transaction  by  restricting  the  source  of 
securities  from  which  he  may  cover. 
Such  costs  are  difficult  to  quantify  and 
we  solicit  detailed  description  of  the 
type  and  amount  of  any  such  costs  from 
commenters.  We  believe,  however,  that 
any  costs  associated  with  restricting  a 
short  sellers'  ability  to  cover  with 
offering  shares  is  balanced  by  the 
benefits  derived  ft-om  preventing  the 
manipulative  activit>-  of  effecting  pre- 
pricing  short  sales  and  covering  with 
offering  shares.  Additionally,  we  solicit 
comment  concerning  the  costs  to 
issuers,  shareholders,  and  others  of  pre- 
pricing  short  sales  prior  to  a  shelf 
offering  takedown  and  covering  with 
shelf  offering  shares.  Such  costs  may 
include  costs  associated  with 
postponement  or  abandonment  of  an 
offering  or  a  lower  than  anticipated 
offering  price. 

XX.  Consideration  on  Burden  and 
Promotion  of  Efficiency.  Competition, 
and  f:apifal  Formation 

bL'Liiun  Jif;  ul  the  Exchange  Act 
requires  the  Commission,  whenever  it 
engages  in  rulemaking  and  must 
consider  or  determine  if  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
would  promote  efficiency,  competition, 
and  capital  formation. -3^"  Jn  addition. 
Section  23(aK2)  of  the  Exchange  Act 
requires  the  Commission,  when  making 
rules  under  the  Exchange  Act,  to 
consider  the  impact  such  rules  would 
have  on  competition."^  Exchange  Act 
Section  23(aK2)  prohibits  the 
Commission  from  adopting  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

Proposed  Regulation  SHO  is  intended 
to  promote  regulator\'  simplification  by 
applying  a  uniform  bid  test  to  short 
sales  in  exchange-listed  and  Nasdaq 
NMS  securities  that  occur  in  various 
markets  and  enhanced  locate  and 
deliver\'  requirements  to  all  equity 
securities.  The  Commission 
preliminarily  believes  that  proposed 
Regulation  SHO  would  promote 
efficiency  because  market  participants 
would  have  to  apply  only  one  price  test 
to  exchange-listed  and  Nasdaq  NMS 
securities,  and  the  pilot  program  would 
give  the  Commission  the  opportunity  to 
study  how  the  new  price  test  affects  a 
broad  range  of  securities  in  different 
markets.  We  also  preliminarily  believe 
that  the  locate  and  deliver}- 
requirements  would  promote  efficiency 
by  addressing  large  failures  to  deliver  ' 


"6  15U.S.C.  78c(f). 
"'  15  U.S.C.  78w(a)(2). 
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securities  that  have  the  potential  to 
disrupt  market  operations  and  pricing 
systems. 

The  Commission  preliminarily 
believes  that  Rt'sulatiiui  SHO's  uniform 
price  test  and  enhanced  kjcate  and 
deliver,'  requirements  would  promote 
capital  formation  because  the  proposed 
rules  would  reduce  market  volatility 
and  the  opportunities  for  market 
manipulation,  thereby  strengthening 
issuer  and  investor  confidence  in  the 
markets  Applying  the  locate  and 
deliverv  requirements  to  all  equity 
securities  would  promote  capital 
formation  and  especially  help  smaller 
issuers,  whose  securities  may  be  more 
susceptible  to  the  effects  of  naked  short 
selhng.  enter  into  and  remain  in  the 
marketplace  and  would  promote  capital 
efficiency  in  smaller,  thinly  capitalized 
securities  that  are  more  susceptible  to 
manipulation. 

As  discussed  above,  proposed 
Regulation  SHO  would  apply  a  uniform 
bid  test  to  covered  securities  and  the 
locate  and  delivery  requirements  to  all 
equitv  securities.  The  Commission 
preliminarily  believes  that  Regulation 
SHO  would  promote  competition  among 
exchanges  nr  other  market  centers  in 
attracting  issuers  to  list  on  a  particular 
market,  in  that  market  participants 
would  no  longer  be  able  to  select  a 
market  on  which  to  execute  a  short  sale- 
based  on  disparate  regulation.  In 
addition,  the  Commission  preliminarily 
believes  proposed  Regulation  SHO 
would  level  the  playing  field  by 
applving  uniform  regulation. 

The  C^ommissit)n  requests  comment 
on  whether  the  proposed  amendments 
are  expected  to  promote  efficiency, 
competition,  and  capital  formation. 

XXI.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996.  or  "SBREFA ,"  -'"  we  must  advise 
the  Office  of  Management  and  Budget  as 
to  whether  the  proposed  regulation 
constitutes  a  "major"  rule.  Under 
SBREFA.  a  rule  is  considered  "major" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in: 

•  An  annual  effect  on  the  economy  of 
SI 00  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease): 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effect  on 
competition,  investment  or  innovation. 

If  a  rule  is  "major.  '  its  effectiveness 
will  generally  be  delayed  for  50  days 


'"Pub  L.  No  104-121,  Title  n.  110  Slat.  857 
(1996)  (codified  in  various  sections  of  5  U.S.C,  15 
U.S.C.  and  as  a  note  to  5  U.S.C.  601). 


pending  Congressional  review.  We 
request  comment  on  the  potential 
impact  of  the  proposed  regulation  on 
the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  view  to  the  extent  possible. 

XXII.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulator}'  Flexibility  Analysis 
(IRFA),  in  accordance  v;ith  the 
provisions  of  the  Regulator^'  Flexibility 
Act  (RFA),*  '*'  regarding  the  proposed 
Regulation  SHO.  Rules  200,  201,  202(T), 
and  203.  r^lacing  Rule  lOa-1.  Rule 
lOa-2,  and  Rule  3b-3,  and  proposed 
amendments  to  Rule  105  under  the 
Exchange  Act. 

A.  Reasons  for  the  Proposed  Action 

Based  on  recent  developments, 
including  but  not  limited  to,  increased 
instances  of  "naked"  short  selling,  i.e., 
selling  short  without  borrowing  the 
necessary  securities  to  make  delivery; 
decimalization;  the  advent  of  security 
futures  trading;  and  an  increasing 
amount  of  Nasdaq  securities  being 
traded  away  from  the  Nasdaq  market, 
and  thus  not  subject  to  any  short  sale 
price  test,  the  Commission  is  proposing 
Regulation  SHO,  Rules  200,  201,  202(T), 
and  203,  replacing  Rules  lOa-1,  lOa-2, 
and  3b-3,  along  with  amendments  to 
Rule  105.  The  proposed  rules,  including 
a  proposed  uniform  bid  test  Rule  201 
that  would  apply  to  all  exchange-listed 
and  Nasdaq  NMS  securities  wherever 
they  are  traded,  enhanced  locate  and 
deliver)'  requirements  under  proposed 
Rule  203,  clarification  of  ownership 
under  proposed  Rule  200,  as  well  as  a 
temporary  Rule  202(T)  suspending  the 
proposed  bid  test  for  certain  securities 
during  a  two-year  pilot,  are  designed  to 
modernize  short  sale  regulation  in  light 
of  recent  developments  while  providing 
simplification  and  uniformity  to 
participants. 

B.  Objectives 

The  proposed  amendments  are 
designed  to  fulfill  several  objectives. 
First,  one  of  the  prime  objectives  of  the 
proposed  amendments  is  to  provide 
uniform  short  sale  regulation  applicable 
to  trades  in  exchange-listed  and  Nasdaq 
NMS  securities  occurring  in  multiple, 
dispersed,  and  diverse  markets.  Second, 
the  proposed  amendments  provide 
greater  flexibility  in  effecting  short  sales 
in  a  decimal  environment  as  well  as 
accommodating  trading  systems  that 
utilize  price  improvement  models  that 
often  conflict  with  existing  short  sale 


regulation.  Third,  the  proposed 
amendments  extend  locate  and  delivery 
requirements  to  all  equity  securities, 
including  the  SmallCap,  OTCBB.  and 
Pink  Sheet  securities  that  have  low 
market  capitalization  and  may  be  more 
susceptible  to  manipulation.  These 
locate  and  delivery  requirements  are 
designed  to  help  prevent  large  fail 
positions,  which  may  help  facilitate 
some  manipulative  strategies. 

C.  Legal  Basis 

Pursuant  to  the  Exchange  Act  and, 
particularly.  Sections  2,  3(b),  9(h),  10, 
llA,  15.  17(a),  19.  23(a)  thereof,  15 
U.S.C.  78b.  78c.  78i,  78j.  78k-l,  78o, 
78q,  78s,  78w(a).  the  Commission 
proposed  to  adopt  Regulation  SHO, 
Rules  §  240.200.  240.201 .  240.202(T), 
and  240.203.  replacing  ^  240.3l>-3. 
240.10a-l,  and  240.l6a-2. 

D.  Small  Entitif^s  Subject  to  the  Rule 

Paragraph  (c)(1)  of  Rule  0-10 -•»«  states 
that  the  term  "small  business"  or  "small 
organization,"  when  referring  to  a 
broker-dealer,  means  a  broker  or  dealer 
that  had  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
5500,000  on  the  date  in  the  prior  fiscal 
year  as  of  which  its  audited  financial 
statements  were  prepared  pursuant  to 
§240.17a-5(d):  and  is  not  affiliated  with 
anv  person  (other  than  a  natural  person) 
that  is  not  a  small  business  or  small 
organization.  As  of  2002.  the 
Commission  estimates  that  there  were 
approximately  880  broker  dealers  that 
qualified  as  small  entities  as  defined 
above. The  Commission's  proposed 
amendments  would  require  all  small 
entities  to  modify,  and  in  some  cases 
install,  systems  and  surveillance 
mechanisms  to  ensure  compliance  with 
the  uniform  bid  test,  marking,  and 
locate  and  delivery  requirements. 

E.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  amendments  may 
impose  some  new  compliance  and 
marking  requirements  on  broker-dealers 
that  are  small  entities.  Small  broker 
dealers  that  only  trade  SmallCap. 
OTCBB.  or  Pink  Sheet  securities  were 
not  previously  subject  to  marking  and 
borrow  and  deliven,'  requirements. 
Under  the  proposed  amendments  these 
broker-dealers  would  have  an  obligation 
to  comply  with  the  marking 
requirements  and  the  borrow  and 
delivery  requirements  imposed  upon 
them  by  the  proposals.  Moreover,  some 
small  entities  that  trade  securities  that 
are  subject  to  the  pilot  program  may 


"»5  U.S.C.  603. 


2«'17CFR240.0-10(c)(l). 
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have  to  make  changes  to  exclude  these 
securities  from  the  uniform  bid  test^ 

F.  Duplicative.  CX-erlappmg  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  federal  rules  that  duplicate, 
overlap  or  conflict  with  the  proposed 
rules  and  the  proposed  temporary  rule. 

G.  Significant  Alternatives 
Pursuant  to  Section  3(a)  of  the 

RFA.2-"  the  Commission  must  consider 
the  followmg  types  of  alternatives:  (a) 
The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  Rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  Rule,  or  any  part  thereof, 
for  small  entities. 

The  primary  goal  of  the  proposed 
amendments  and  the  temporary  rule  is 
to  promote  uniformity  in  short  sale 
regulation  wherever  trades  in  certain 
securities  occur.  As  such,  we  believe 
that  imposing  different  compliance  or 
reporting  requirements,  and  possibly  a 
different  timetable  for  implementing 
compliance  or  reporting  requirements. 
for  small  entities  would  undermine  the 
goal  of  uniformity.  In  addition,  we  have 
concluded  similarly  that  it  would  not  be 
consistent  with  the  primary  goal  of  the 
proposals  to  frirther  daiify.  consolidate 
or  simplify-  the  proposed  amendments 
for  small  entities.  The  Commission  also 
preliminarily  believes  that  it  would  be 
inconsistent  with  the  purposes  of  the 
Exchange  Act  to  use  performance 
standards  to  specify  different 
requirements  for  small  entities  or  to 
exempt  broker-dealer  entities  from 
having  to  comply  with  the  proposed 
rules  and  temporary  rule. 

H.  Request  for  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  the  IRFA.  Those 
comments  should  specif\-  costs  of 
-compliance  with  the  proposed 
temporary  rule,  and  suggest  alternatives 
that  would  accomplish  the  objective  of 
proposed  amendments  and  temporary 
rule. 

XXIII.  Statutory  Authority 

Pursuant  to  tiie  Exchange  Act  and, 
particularly.  Sections  2.  3(b).  9(h).  10 
llA,  15.  17(a),  17A.  23(a)  thereof,  15  ' 
U.S.C.  78b.  78c.  78i.  78j.  78k-l,  78o. 


-■"  5  U.S.C.  603  (c). 


rsq.  78q-].  78w(a),  the  Commission 
proposed  to  adopt  §  240.200,  240.201 
240.202{T),  203,  along  with 
amendments  to  Regulation  M.  Rule  105. 

Text  of  Proposed  Regulation  SHO. 
Amendments  and  Temporar\  Rule 

List  of  Subjects  in  17  CFR  Parts  24U  and 
242 

Brokers,  Fraud,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read' in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s.  77Z-2,  77Z-3,  77eee.  77ggg,  77niin,  ' 
77SSS.  77ttt,  78c,  78d,  78e.  78f,  78g,  781  78j 
78J-1,  78k,  78k-l.  781,  78m,  78n,  78o,  78p 
78q.  78s,  78u-5,  78w.  78x.  7811,  78nun,  '9q 
79t.  80a-20,  80a-23.  80a-29,  80a-37.  80b-3 
80b-4,  80b-n,  7202,  7241,  7262.  and  7263; 
and  18  U.S.C.  1350,  unless  otherwise  noted. 
***** 

2.  Sections  240.3b-3,  240.10a-l.  and 
240.10a-3  are  removed  and  reserved. 

PART  242— REGULATIONS  M,  SHO 
ATS,  AND  AC  AND  CUSTOMER 
MARGIN  REQUIREMENTS  FOR 
SECURITY  FUTURES 

3.  The  authority  citation  for  part  242 
continues  to  be  read  as  follows: 

Authority:  15  U.S.C.  77g,  77q(a),  77s(a), 
78b.  78c,  78g(c)(2).  78i(a),  78j.  78k-l{c),  78l, 
78m.  78mm,  78n.  78o(b),  78o(c).  78o(g), 
78q(aj,  78q(b},  78g(h),  78w(a).  78dd-l,  80a- 
23,  80a-29,  and  80a-37. 

4.  The  part  heading  for  part  242  is 
revised  as  set  forth  above. 

5.  Part  242  is  amended  bv  adding 
§§  242.200  through  242.203  to  read  as 

follows: 

Regulation  SHO— Regulation  of  Short 
Sales 

Sec. 

242.200  Definition  of  "short  sale." 

242.201  Price  test  and  marking 
requirements. 

242.202(T)    Temporary  short  sale  rule 

suspension. 
242.203     Borrowing  and  deUverj' 

requirements. 

Regulation  SHO— Regulation  of  Short 
Sales 

§242.200     Detinttton  of    sfiort  sale, 

(a)  The  term  short  sale  shall  mean  any 
sale  of  a  security  which  the  seller  does  ' 
not  own  or  any  sale  w^hich  is 
consummated  by  the  delivery  of  a 


security  borrowed  by,  or  for  the  account 
of,  the  seller. 

fb)  A  person  shall  be  deemed  to  own 
a  security  if: 

(1)  He  or  his  agent  has  title  to  it:  or 

(2)  He  has  purchased,  or  has  entered 
into  an  unconditional  contract,  binding 
on  both  parties  thereto,  to  purchase  it, 
but  has  not  yet  received  it.  and  the 
contract  specifies  the  price  and  amount 
of  the  securities  to  be  purchased:  or 

(3)  He  owns  a  security  convertible 
into  or  exchangeable  for  it  and  has 
tendered  such  security  for  conversion  or 
exchange:  or 

(4)  He  has  an  option  to  purchase  or 
acquire  it  and  has  exercised  such 
option;  or 

(5)  He  has  rights  or  warrants  to 
subscribe  to  it  and  has  exercised  such 
rights  or  warrants:  or 

(6)  He  holds  a  security  futures 
contract  to  purchase  it  and  has  received 
notice  that  his  position  will  be 
physically  settled  and  is  irrevocably 
bound  to  receive  the  underlying 
security. 

(c)  A  person  shall  be  deemed  to  owm 
securities  only  to  the  extent  that  he  has 
a  net  long  position  in  such  securities. 

(d)  A  broker  or  dealer  shall  be  deemed 
to  own  a  security,  even  if  it  is  not  net 
long,  if: 

(1)  It  acquired  that  security  while 
acting  in  the  capacity  of  a  block 
positioner:  and 

(2)  To  the  extent  that  the  broker  or 
dealer's  short  position  in  the  security  is 
the  subject  of  offsetting  positions 
created  in  the  course  of  bona  fide 
arbitrage,  risk  arbitrage,  or  bona  fide 
hedge  activities. 

(e)  In  order  to  determine  its  net 
position,  a  broker  or  dealer  shall 
aggregate  all  of  its  positions  in  a  security 
imless  it  qualifies  for  independent 
trading  unit  aggregation,  in  which  case 
each  independent  trading  unit  shall 
aggregate  all  of  its  positions  in  a  security 
to  determine  its  net  position. 
Independent  trading  unit  aggregation  is 
available  only  if: 

(1)  The  broker  or  dealer  has  a  written 
plan  of  organization  that  identifies  each 
aggregation  unit,  specifies  its  trading 
objective,  and  supports  its  independent 
identity; 

(2)  Each  aggregation  unit  within  the 
firm  must  continuously  determine  its 
net  position  for  every  security  that  it 
trades  that  is  subject  to  §  242'201 ; 

(3)  Each  trader  pursuing  a  particular 
trading  objective  or  strategy  must  be 
included  in  one  aggregation  unit;  and 

(4)  Individual  traders  must  be 
assigned  to  only  one  aggregation  unit  at 
a  time. 

(f)  When  unwinding  index  arbitrage 
positions  involving  long  baskets  of  stock 
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and  one  or  more  short  index  futures 
traded  on  a  board  of  trade  or  one  or 
more  standardized  options  contracts  as 
defined  m  «!  240.9b-l(a)(4)  of  this 
c  hapter.  persons  need  not  aggregate  the 
long  stock  position  with  short  stock 
positions  in  other  proprietary  accounts 
provided  that: 

(1 )  The  short  stock  positions  have 
been  created  and  maintained  in  the 
course  of  bona  fide  arbitrage,  risk 
arbitrage,  or  bona  hde  hedge  activities; 
and 

(2)  The  sale  does  not  occur  during  a 
period  commencing  at  the  time  that  the 
Dow  Innes  Industrial  Average  has 
declined  bv  two  percent  or  more  from 
its  closuig  value  on  the  previous  day 
and  terminating  upon  the  establishment 
of  the  closing  value  of  the  Dow  Jones 
Industrial  Average  on  the  next 
succeeding  trading  dav 

§  242.201     Price  test  and  marking 
requirements 

(a)  Definition-..  P'or  the  purposes  of 
this  section: 

(1)  The  term  aiiively  traded  security- 
shall  have  the  same  meaning  as  in  §242. 
101(c)(1). 

(2)  The  term  average  daily  trading 
volume  shall  have  the  same  meaning  as 
in  5,  242.100(b). 

(3)  The  term  consolidated  best  bid 
and  offer  shall  have  the  same  meaning 
as  in§240.';-lAcl-5(a)(7)  of  this 
chapter. 

(4)  The  term  cnvered  security  shall 
mean  all  national  m.arket  system 
securities  as  defined  in  §  240.nAa2-l 
of  this  chapter,  but  shall  exclude 
Nasdaq  Small  ('.ap  securities,  as 
determined  by  NASD  rules. 

(5)  The  term  odd  lot  shall  mean  an 
order  for  the  purchase  or  sale  of  a 
covered  securitv  in  an  amount  less  than 
a  round  lot. 

(6)  The  term  responsible  broker  or 
dealer  shall  have  the  same  meaning  as 
in§240.1lAcl-l(a}(21)  of  this  chapter. 

(7)  The  term  riskless  principal  shall 
mean  a  transaction  in  which  a  broker  or 
dealer  after  having  received  an  order  to 
sell  a  security,  sells  the  security  as 
principal  at  the  same  price  to  satisfy  the 
order  to  sell.  The  sell  order  must  be 
given  the  same  per-share  price  at  which 
the  broker  or  dealer  sold  shares  to 
satisfv'  the  facilitated  order,  exclusive  of 
any  explicitly  disclosed  markup  or 
markdown.  commission  equivalent  or 
other  fee.  In  addition,  for  purposes  of 
this  section,  a  broker  or  dealer  must 
have  written  policies  and  procedures  in 
place  to  assure  that,  at  a  minimum:  the 
customer  order  was  received  prior  to  the 
offsetting  transaction:  the  offsetting 
transaction  is  allocated  to  a  riskJess 
principal  or  customer  account  within  60 


seconds  of  execution;  the  broker  or 
dealer  has  supervisorv'  systems  in  place 
to  produce  records  that  enable  the 
broker  or  dealer  to  accurately  and 
readily  reconstruct,  in  a  time-sequenced 
manner,  all  orders  which  a  broker  or 
dealer  relies  pursuant  to  this  exception. 

(b)  All  short  sales  of  any  covered 
security  must  be  effected  at  a  price  at 
least  one  cent  above  the  current  best  bid 
displayed  as  part  of  the  consolidated 
best  bid  and  offer  at  the  time  of 
execution. 

(c)  A  broker  or  dealer  must  mark  all 
sell  orders  of  any  security  as  either 
"long,"  "short,"  or  "short  exempt."  A 
broker  or  dealer  shall  mark  an  order  to 
sell  a  security  "long"  only  if  the  seller 
owns  the  security  being  sold  and  either: 

(1)  The  security  to  be  delivered  is  in 
the  physical  possession  or  control  of  the 
broker  or  dealer;  or 

(2)  The  security  will  be  in  the 
physical  possession  or  control  of  the 
broker  or  dealer  no  later  than  the 
settlement  of  the  transaction.  An  order 
shall  be  marked  "short  exempt"  if  the 
sale  is  effected  pursuant  to  one  of  the 
exceptions  in  paragraph  (d)  of  this 
section. 

(d)  The  provisions  of  paragraph  [b)  of 
this  section  shall  not  apply  to: 

{!)  Any  sale  by  any  person  of  a 
covered  security,  for  an  account  in 
which  he  has  an  interest,  if  such  person 
owns  the  security  and  intends  to  deliver 
such  security  as  soon  as  is  possible 
without  undue  inconvenience  or 
expense; 

(2)  Any  sale  by  a  broker  or  dealer  of 
a  covered  security  for  an  account  in 
which  it  has  no  interest,  pursuant  to  an 
order  marked  long; 

(3)  Any  sale  of  a  covered  security  by 
a  market  maker  to  off-set  customer  odd- 
lot  orders- or  to  liquidate  an  odd-lot 
position  by  a  single  round  lot  sell  order 
which  changes  such  broker  or  dealer's 
position  by  no  more  than  a  unit  of 
trading; 

(4)  Any  sale  of  a  covered  security  by 

a  responsible  broker  or  dealer  effected  at 
a  price  equal  to  the  consolidated  best 
offer  when  the  market  for  the  covered 
security  is  locked  or  crossed,  provided 
however,  that  the  exception  shall  not 
apply  to  any  broker  or  dealer  who 
initiated  the  locked  or  crossed  market; 

(5)  Any  sale  of  a  covered  security  for 
a  special  arbitrage  accoiuit  by  a  person 
who  is  presently  entitled  to  acquire 
another  security,  provided  that  the 
security  sold  short  is  in  the  same  class 
as  the  security  he  is  entitled  to  acquire, 
the  short  sale  is  in  an  amount  equivalent 
to  the  number  of  the  securities  that  he 

is  entitled  to  acquire,  the  sale  is  effected 
to  profit  from  a  current  price  difference 
between  the  securitv  sold  short  and  the 


security  he  is  entitled  to  acquire,  and 
the  person  subsequently  acquires  or 
purchases  the  security  upon  which  the 
short  sale  was  based.  A  person  shall  be 
deemed  entitled  to  acquire  a  security  if: 

(i)  He  has  an  unconaitional  right  or 
option  to  acquire  or  purchase  the 
security  at  a  specific  price  and  in  a 
specific  amount  when  the  short  sale  is 
effected:  and 

(ii)  The  right  of  acquisition  was 
originally  attached  to  or  represented  by 
another  security,  or  was  issued  to  all 
holders  of  the  securities: 

(6)  Any  sale  of  a  covered  security  for 
a  special  international  arbitrage  account 
effected  to  profit  from  a  current  price 
difference  between  a  security  on  a 
foreign  securities  market  and  a  security 
on  a  securities  market  subject  to  the 
jurisdiction  of  the  United  States, 
provided  that  the  short  seller  has  an 
offer  to  buy  on  a  foreign  market  that 
allows  him  to  immediately  cover  the 
short  sale  at  the  time  it  was  made.  For 
the  purposes  of  this  section,  a 
depositary  receipt  of  a  security  shall  be 
deemed  to  be  the  same  security  as  the 
security  represented  by  such  receipt; 

(7)(i)  Any  sale  of  a  covered  security  by 
an  underwriter  or  member  of  a 
syndicate  or  group  participating  in  the 
distribution  of  a  security  in  connection 
with  an  over-allotment  of  securities;  or 

(ii)  Any  lay-off  sale  by  an  underwriter 
or  member  of  a  syndicate  or  group  in 
connection  with  a  distribution  of 
securities  through  rights  or  a  standby 
underwriting  commitment; 

(8)  Any  sale  of  a  covered  security  at 
the  volume  weighted  average  price 
(VWAP)  that  meets  the  following 
criteria: 

(i)  The  sale  is  entered  into  and 
matched  before  the  regular  trading 
session  opens  and  the  execution  price  of 
the  VWAP  matched  trade  will  be 
determined  after  the  close  of  the  regular 
trading  session;  and 

(ii)  The  VWAP  for  the  covered 
security  is  calculated  by: 

(A)  Calculating  the  values  for  every 
regular  way  trade  reported  in  the 
consolidated  system,  or  on  a  primary 
market  that  accounts  for  seventy-five 
percent  or  more  of  the  covered 
security's  average  daily  trading  volume 
for  the  security  during  the  regular 
trading  session,  by  multiplying  each 
such  price  by  the  total  number  of  shares 
traded  at  that  price; 

(B)  Compiling  an  aggregate  sum  of  all 
values;  and 

(C)  Dividing  the  aggregate  sum  by  the 
total  number  of  reported  shares  for  that 
day  in  the  security;  and 

(iii)  The  transactions  are  reported 
using  a  special  VWAP  trade  modifier; 
and 


Federal  Register  ^  Vol.  68.  Xo    21.-    Thursday.  November  6.  2003  /  Proposed  Rules 


63009 


(iv)  Short  sales  used  to  calculate  the 
VWAP  will  themselves  be  subject  to  the 
provisions  of  paragraph  (b)  this  section, 
unless  excepted  or  exempted,  and 
§  240.203  uf  this  chapter;  and 

(v)  The  V'WAP  matched  security: 

(A)  Qualifies  as  an  "actively-traded 
security";  or 

(B)  The  proposed  short  sale 
transaction  is  being  conducted  as  part  of 
a  basket  transaction  of  twenty  or  more 
securities  in  which  the  subject  security 
does  not  comprise  more  than  five 
percent  of  the  value  of  the  basket  traded; 

(vi)  The  transaction  is  not  effected  for 
the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  or  otherwise 
affecting  the  price  of  anv  security: 

(vii)  A  broker  or  dealer  shall  be 
permitted  to  act  as  principal  on  the 
contra-side  to  fill  customer  short  sale 
orders  only  if  the  broker  or  dealer's 
position  in  the  covered  security,  as 
committed  by  the  broker-dealer  during 
the  pre-opening  period  of  a  trading  day 
and  aggregated  across  all  of  its 
customers  who  propose  to  sell  short  the 
same  security  on  a  V\VAP  basis,  does 
not  exceed  10%  of  the  covered 
security's  relevant  average  daily  trading 
volume; 

(9)  A  sale  of  any  covered  security 
when  the  broker  or  dealer  is  effecting 
the  execution  of  a  customer  "long"  sale 
on  a  riskless  principal  basis,  regardless 
of  the  broker  or  dealer's  proprietary^  net 
position;  and 

(10)  A  sale  of  any  covered  security  at 
a  price  equal  to  the  consolidated  best 
bid  by  a  broker  or  dealer  to  satisf\^  any 
obligations  of  the  broker  or  dealer  to  a 
customer  limit  order,  as  determined  by 
federal  securities  laws  or  the  rules  of  a 
self-regulatory  organization. 

(e)  Upon  written  application  or  upon 
its  own  motion,  the  Commission  may 
grant  an  exemption  from  the  provisions 
of  this  section,  either  unconditionally  or 
on  specified  terms  and  conditions,  to 
any  transaction  or  class  of  transactions, 
or  to  any  security  or  class  of  securities, 
or  to  any  person  or  class  of  persons 

§  242.202(T)     Temporary  short  sale  rule 
suspension. 

General  rule.  Short  sales  in  specified 
securities  constituting  a  subset  of  the 
Russell  1000  index,  or  such  other 
securities  as  the  Commission  designates 
as  permissible  by  order  as  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  after  giving  due  consideration 
to  the  security's  liquidity,  volatility, 
market  depth  and  trading  market,  may 
be  effected  without  regard  to  the 


provisions  of  paragraph  (b)  of  §  242.20 1 
All  other  provisions  of  §  242.201  shall 
remain  in  effect. 

§  242.203     Borrowing  and  delivery 
requirements. 

(a)  Long  sales.  (1)  If  a  broker  or  dealer 
knows  or  has  reasonable  grounds  to 
believe  that  the  sale  of  a  security  was  or 
will  be  effected  pursuant  to  an  order 
marked  "long,"  such  broker  or  dealer 
shall  not  lend  or  arrange  for  the  loan  of 
any  security  for  delivery  to  the  broker 
for  the  purchaser  after  sale,  or  fail  to 
deliver  a  security  on  the  date  delivery' 
is  due,  unless  the  broker  or  dealer 
knows  or  has  been  informed  by  the 
seller  that  the  seller  owns  the  security 
and  will  deliver  it  to  the  clearing  broker 
or  dealer  prior  to  the  scheduled 
settlement  of  the  transaction. 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  shall  not  apply  to: 

(i)  The  loan  of  any  security  by  a 
broker  or  dealer  through  the  medium  of 
a  loan  to  another  broker  or  dealer:  or 

(ii)  Any  loan  of,  arrangement  for  the 
loan  of.  or  failure  to  deliver  any 
security,  if,  prior  to  such  lean, 
arrangement  or  failure  to  deliver,  a 
national  securities  exchange,  in  the  case 
of  a  sale  effected  thereon,  or  a  national 
securities  association,  in  the  case  of  a 
sale  not  effected  on  an  exchange,  finds: 

(A)  That  such  sale  resulted  from  a 
mistake  made  in  good  faith: 

(B)  That  due  diligence  was  used  to 
ascertain  that  the  circumstances 
specified  in  §242. 201(c)  existed;  and 

(C)  Either  that  the  condition  of  the 
market  at  the  time  the  mistake  was 
discovered  was  such  that  undue 
hardship  would  result  from  covering  the 
transaction  by  a  "purchase  for  cash"  or 
that  the  mistake  w-as  made  by  the 
seller's  broker  and  the  sale  w^as  at  a 
price  permissible  for  a  short  sale  under 

§  242.201(b). 
(b)  Short  sales. 

(1)  A  broker  or  dealer  may  not  execute 
a  short  sale  order  for  its  own  account  or 
the  account  of  another  person  unless  the 
broker  or  dealer,  or  the  person  for  whose 
account  the  short  sale  is  executed: 

(i)  Borrowed  the  security,  or  entered 
into  a  bona-fide  arrangement  to  borrow 
the  security;  or 

(ii)  Had  reasonable  grounds  to  believe 
that  it  could  borrow  the  security  so  that 
it  would  be  capable  of  delivering  the 
securities  on  the  date  delivery  is  due. 

(2)  The  provisions  of  paragraph  (b)(1) 
of  this  section  shall  not  apply  to  short 
sales  executed  by  specialists  or  market 
makers  in  connection  with  bona-fide 
market  making  activities.  Bona-fide 


market  making  activities  shall  not 
include  activity  that  is  related  to 
speculative  selling  strategies  or 
investment  purposes  of  the  broker  or 
dealer  or  is  disproportionate  to  the 
usual  market  making  patterns  or 
practices  of  the  broker  or  dealer  in  that 
security. 

(3)  For  any  security  where  there  are 
fails  to  deliver  at  a  clearing  agency 
registered  with  the  Commission  of 
10,000  shares  or  more,  and  that  is  equal 
to  at  least  one-half  of  one  percent  of  the 
issue's  total  shares  outstanding,  if  a 
broker  or  dealer  executes  a  short  sale  for 
its  own  account  or  the  account  of 
another  person,  and  if  for  any  reason 
whatever  securities  have  not  been 
delivered  within  two  days  after  the 
settlement  date: 

(i)  For  a  period  of  ninety  calendar 
days  the  broker  or  dealer  shall  not 
execute  a  short  sale  in  such  security  for 
his  own  account  or  the  account  of  the 
-person  for  whose  account  the  failure  to 
deliver  occurred  unless  the  broker  or 
dealer  or  the  person  for  whose  account 
the  short  sale  is  executed  has  borrowed 
the  security,  or  entered  into  a  bona  fide 
arrangement  to  borrow  the  security,  and 
will  deliver  the  security  on  the  date 
deliver}'  is  due;  and 

(ii)  The  rules  of  a  clearing  agency 
registered  pursuant  to  Section  17A  (15 
U.S.C.  78q-l)  of  the  Act  shall  include 
the  following  provisions: 

(A)  A  broker  or  dealer  failing  to 
deliver  securities  as  specified  in 
subparagraph  (3)  above  shall  be  referred 
to  the  NASD  and  the  Examining 
Authority  (as  defined  in  15c3-l(c)(12)) 
for  such  broker  or  dealer  for  appropriate 
action:  and 

(B)  The  registered  clearing  agency 
shall  withhold  a  benefit  equal  to  an\- 
mark  to  market  amounts  or  payments 
that  otherwise  would  be  made  to  the 
participant  failing  to  deliver,  and  assess 
appropriate  charges. 

(c)  Upon  written  application  or  upon 
its  own  motion,  the  Commission  may 
grant  an  exemption  from  the  provisions 
of  this  section,  either  unconditionally  or 
on  specified  terms  and  conditions,  to 
any  transaction  or  class  of  transactions, 
or  to  any  security  or  class  of  securities, 
or  to  any  person  or  class  of  persons. 

Dated:  October  28.  200.3. 

By  the  Commission 
.Margaret  H.  McFarland, 
Deputy  Secretary. 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  6. 
2003 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in— 

California:  published  10-7-03 
AGRICULTURE 
DEPARTMENT 
Foreign  Agricultural  Service 
Farmers  Trade  Adjustment 
Assistance  Program 
Technical  corrections: 
published  11-6-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes: 
designation  of  areas: 
California:  published  10-7-03 
California:  correction: 
published  10-20-03 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update:  published  11-6- 
03 

Water  programs 
Water  quality  standards- 
South  San  Francisco  Bay. 
CA.  Federal  aquatic  life 
water  quality  criteria  for 
copper  and  nickel: 
withdrawn:  published 
11-6-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services 
Telecommunications  Act  of 
1996.  implementation- 
Pay  telephone 
reclassification  and 
compensation 
provisions:  published 
11-6-03 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions,  reserve 
requirements  (Regulation  D): 
Low  reserve  tranche, 
reserve  requirement 
exemption,  and  deposit 
reporting  cutoff  level, 
annual  indexing:  published 
10-7-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act: 


Systems  of  records: 
pubished  1 1-6-03 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Methamphetamme  Anti- 
Proliferation  Act: 
implementation 
Retailers  ana  distributors: 
threshold  and  mail  order 
reporting  '•equirements. 
published  10-7-03 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans 
Certified  Development 
Company  Loan  Program 
published  10-7-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E5  airspace:  published 
1 1  -6-03 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Savings  associations. 

Transactions  with  affiliates; 
published  10-7-03 
Correction:  published  10- 
20-03 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

O'anges.  grapefruit, 
tangerines,  and  tangelos 
grown  m  Flonda,  and 
imported:  comments  due  by 
11-10-03    published  9-9-03 
[FR  03-22948! 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  '•elateq  Qua'-aniine; 
foreign 

Eucalyptus  logs,  lumber  and 
wood  chips  from  South 
America:  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23432] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning,  comments  due  by 
11-10-03.  published  9-10-03 
[FR  03-22977] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatenea 
species 


Critrcal  habitat 
designations — 

Washington    Oregon 
Idaho    ana  California 
salmon  ana  steeihead, 
evolutionaniy  significant 
units,  comments  due  bv 
11-13-03,  published  9- 
29-03  [FR  03-24568] 
Endangered  Species  Act: 
inte-'agency  cooperation: 
National  Fi^e  Plan 
implementation,  comments 
due  by  11-10-03: 
published  10-9-03  [FR  03- 
25621] 

Fishery  consen^'ation  and 
management 

Caribbean.  Qui*   and  South 
Atlantic  fishenes— 
Gulf  of  Mexico  king 
mackerel,  Spanish 
mackerel,  and  cobia: 
comments  due  by  11- 
13-03:  published  10-14- 
03  [FR  03-25924] 
Gulf  of  fvlexico  red 
snapper,  comments  aue 
by  11-12-03,  published 
10-27-03  :FR  03-27035] 
Gulf  of  Mexico  shrimp: 
comments  due  by  11- 
14-03:  published  9-30- 
03  [FR  03-24737] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  Groundfish 
_     Fishery  Management 
Plan:  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-26075] 
Pacific  whiting:  comments 
due  by  11-13-03: 
published  10-29-03  [FR 
03-27248] 
International  fishenes 
regulations, 

Fraser  River  sockeye  and 
pink  salmon:  inseason 
orders:  comments  due  by 
11-10-03:  oubiishea  iO- 
24-C3  ;PR  03-26928; 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Practice  ana  procedu'-e 
21st  Century  Strategic  Plan: 
implementation,  comments 
due  by  11-12-03: 
published  9-12-03  fFR  03- 
230^01 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Fish,  shellfish,  and  seafood 
proaucts,  comments  due 
by  11-14-03.  published  9- 
15-03  [FR  03-23342] 
Government  source 
inspection  requirements: 
elimination:  comments  due 
by  11-14-03.  published  9- 
15-03  [FR  03-23341] 


Federal  Acquisition  Regulation 
(FAR) 

Unique  item  identification 
and  valuation: 
supplement;  comments 
due  by  11-10-03. 
published  10-10-03  [FR 
C3-2582"1 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  'ate  and  corporate 

regulation  filings: 

Virginia  Electnc  &  Power 
Co.  et  al,.  Open  for 
comments  until  further 
notice:  published  10-03 
fFR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Al-  ,3uaiiry  impien-ientation 
plans:  approval  and 
promulgation   vanous 
States: 

California:  comments  due  by 
11-13-03:  published  10- 
14-03  [FR  03-25800] 
Kentucky:  comments  due  by 
11-13-03;  published  10- 
14-03  [FR  03-25798] 
Nevada:  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25802] 
New  Mexico:  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25543] 
Pennsylvania;  comments 
due  by  11-10-03; 
published  10-10-03  [FR 
03-25634] 
Environmental  statements: 
availability,  etc 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  ana  Texas; 
Open  for  comments 
until  further  notice: 
published  10-16-03  [FR 
03-26087] 
Pesticides:  tolerances  In  food, 
animal  feeds   and  rav\ 
agnculturai  commodities 
Trifloxystrobin;  comments 
due  by  11-10-03, 
published  9-10-03  [FR  03- 
23054] 
Water  programs: 
Water  quality  standards- 
Oregon:  comments  due 
by  11-10-03   published 
10-10-03  [FR  03-25525] 
Water  supply: 
National  primary  dnnKmg 
water  regulations- 
Long  Term  2  Enhanced 
Surface  Water 
Treatment  Rule 
comments  due  by  11- 
10-03:  published  8-11- 
03  ;FR  03-18295] 
FARM  CREDIT 
ADMINISTRATION 
Farm  ceat'.  system. 
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Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations — 

Systemwide  and 
consolidated  t)anl<  debt 
obligations:  investors 
and  shareholders 
disclosure:  comments 
due  by  11-14-03: 
published  9-15-03  [FR 
03-23421] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  se^ices 

Antenna  structures, 
construction    marking,  and 
lighting — 

Communications  towers: 
effects  on  migratory 
birds,  comments  due  by 
11-12-03:  pubiisheo  9- 
12-03  [FR  03-23311] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations 
Defense  Prionties  and 
Allocations  System; 
comments  due  by  11-14- 
03,  published  10-15-03 
[FR  03-26024] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements  that 
contain  botanicals: 
ingredient  labeling 
comments  due  by  n- 
12-03:  published  8-28- 
03  [FR  03-21980] 
Dietary  supplements  that 
contain  botanicals: 
ingredient  labeling: 
comments  due  by  11- 
12-03:  published  8-28- 
03  [FR  03-21981] 
Reports  and  guidance 
documents:  availability,  etc 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bactena  of  human  health 
concern:  Open  for 
comments  until  further 
notice:  published  10-27-03 
[FR  03-27113] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office, 

Health  and  Human  Services 

Department 

Medicare  and  Federal  health 

care  programs,  fraud  and 

abuse: 

Clarification  of  terms  and 
application  of  program 


exclusion  authority; 
comments  due  by  11-14- 
03:  published  9-15-03  [FR 
03-23351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 
Connecticut,  comments  due 

by  11-15-03:  published  6- 

2-03  [FR  03-13698] 
Florida,  comments  due  by 

11-10-03,  published  10- 

10-03  [FR  03-25682] 
Minnesota  and  Wisconsin; 

comments  due  by  11-10- 

03:  published  9-9-03  [FR 

03-22793] 
Ports  and  watenways  safety; 
Limenck  Generating  Station 

and  Schuylkill  River, 

Montgomery  County,  PA; 

security  zone:  comments 

due  by  11-14-03: 

published  9-15-03  [FR  03- 

23504] 

Oyster  Creek  Generation 
Station  and  Forked  River, 
Ocean  City,  NJ;  security 
zone;  comments  due  by 
11-14-03:  published  9-15- 
03  [FR  03-23503) 

Peach  Bottom  Atomic  Power 
station.  Susquehanna 
River.  NY  and  PA; 
security  zone:  comments 
due  by  11-14-03: 
published  9-15-03  [FR  03- 
23501] 

Salem  and  Hope  Creek 
Generation  Stations, 
Delaware  River.  Salem 
County.  NJ:  security  zone; 
comments  due  by  11-14- 
03;  published  9-15-03  [FR 
03-23502] 

Regattas  and  marine  parades; 
International  Tug-of-War, 
MD;  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25380] 

HOMELAND  SECURITY 
DEPARTMENT 

Federal  Emergency 
Management  Agency 

National  Flood  Insurance 
Program 
Private  sector  property 

insurers:  assistance; 

comments  due  by  11-13- 

03    published  10-14-03 

[FR  03-25905] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Enhancement  survival 
permits:  application 
requirements  and 
issuance  cntena; 
comments  due  by  11 -IO- 


CS; published  9-10-03  [FR 
03-22777] 
Safe  harbor  agreements  and 
candidate  conservation 
agreements  with 
assurances;  survival 
permits  enhancement; 
comments  due  by  11-10- 
03:  published  9-10-03  [FR 
03-22776] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan: 
implementation,  comments 
due  by  11-10-03; 
published  10-9-03  [FR  03- 
25621] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Boiga  snakes,  comments 
due  by  11-12-03, 
published  9-12-03  [FR 
03-23286] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  Management: 
Crude  oil  produced  from 
Federal  leases:  valuation 
and  reporting  provisions: 
comments  due  by  11-10- 
03:  published  9-26-03  [FR 
03-24420] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
■    abandoned  mine  land 
reclamation  plan 
submissions; 

Indiana:  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-2608^] 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Controlled  substances: 
manufacturers,  distnbutors. 
and  dispensers:  registration; 
Personal  medical  use: 
exemption  from  Import  or 
export  requirements; 
comments  due  by  11-10- 
03;  published  9-11-03  [FR 
03-23169] 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners:  paroling 
and  releasing,  etc: 
District  of  Columbia  and 
United  States  codes: 
pnsoners  serving 
sentences — 
Supervision  of  released 
pnsoners  serving 
supen/ised  release 
terms;  comments  due 
by  11-12-03:  published 
7-15-03  [FR  03-17176] 
PERSONNEL  MANAGEMENT 
OFFICE 
Pay  administration: 


Extended  assignment 
incentives:  comments  due 
by  11-12-03:  published  9- 
12-03  [FR  03-23132] 

STATE  DEPARTMENT 

Intercountry  Adoption  Act  of 

2000: 

Hague  Convention:  record 
preservation:  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
22651] 
Intercountry  Adoption  Act  of 

2000: 

Hague  Convention:  agency 
accreditation  and  person 
approval;  comments  due 
by  11-14-03;  published  9- 
15-03  [FR  03-22650] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

AinA/orthlness  directives: 

Airbus:  comments  due  by 
11-14-03;  published  10- 
15-03  [FR  03-25978] 

Anjou  Aeronautique: 
comments  due  by  11-10- 
03;  published  9-2-03  [FR 
03-22257] 

Bombardier:  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25590] 

Dassault:  comments  due  by 
11-10-03:  published  10-9- 
03  [FR  03-25589] 

Fokker;  comments  due  by  ■ 
11-13-03:  published  10- 
14-03  [FR  03-25866] 

Gulfstream:  comments  due 
by  11-10-03:  published  9- 
11-03  [FR  03-22991] 

McDonnell  Douglas; 

comments  due  by  11-14- 

03;  published  9-30-03  fFR 

03-24680] 
Rolls-Royce  pic;  comments 

due  by  11-10-03; 

published  9-9-03  [FR  03- 

22888] 
Class  E  airspace;  comments 
due  by  11-1303;  published 
9-29-03  [FR  03-24601] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineenng  and  traffic 

operations: 

National  bridge  inspection 
standards;  comments  due 
by  11-10-03;  published  9- 
9-03  [FR  03-22807] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicles 
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used  in  interstate 
commerce;  operator  safety 
requirements:  comments 
due  by  11-10-03: 
published  8-12  03  (FR  03- 
20369] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals 
Aluminum  cylinders 
manufactured  of  6351 -T6 
aluminum  alloy  used  in 
SCUBA.  SCBA,  and 
oxygen  services 
requalification  ana  jse 
cntena.  comments  due  by 
11-10-03,  publishied  9-iO- 
03  [FR  03-22808] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes 
Contingent  payment  debt 
instruments  for  one  or 
more  payments  . 


denominatec  m  c 
oetermined  by  'efe^ence 
to  nonfunctional  currency, 
treatment:  comments  due 
by  11-12-03,  published  8- 
29-03  [FR  03-21827] 
PartnershiDS  with  foreign 
partners   obligatio'-  ic  oav 
withholding  tax  or  ;axabie 
income:  comments  Oue  5y 
11-13-03:  publishec  9'3- 
03  [FR  03-22175] 

VETERANS  AFFAIRS 

DEPARTMENT 

Loan  guaranty: 
Hyona  adjustable  rate 
moigages   comments  due 
by   '  - '0-C3:  published 
10-9-03  [FR  03-25560] 


LIST  OF  PUBLIC  LAWS 

^his  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  becc^e  federal  laws.  It 


ma>   fje  used 
wlt^     P^US 


conjunction 
'Public  Laws 


Update  Service;  on  202-741- 
6043    7-his  list  is  also 
available  online  at  http:// 
AWA  ":ara  gov'fedreg.' 

p^awcurr  html 

The  text  of  laws  ts  not 
pubiisnec  "•  the  Federal 
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pamphlet    to-rr;  Uor^  <he 
Supe-i^tenaent  o?  Docur^e'-ts 
U.S.  Government  Printing 
Office.  Washington    DC  20402 
(phone    202-512-1808^    The 
text  will  also  be  made 
available  on  the  Interne!  from 
GPO  Access  at  hrtp 
.VAA  a:ces$  goc  gov  -a-a 
na'a^'^T  ^,'~    Scne  laAs  may 
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H.J.  Res    75/P  L.  10&-104 
Making  further  continuing 
appropriations  for  the  fiscal 
year  2004    and  tc-  othe- 


purposes.  (Oct.  31    2003   117 
Sta*    -200) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe.  go  to  http:// 
listserv.  gsa  gov/archive& 
publaws-l  html 

Note:  ''Its  service  is  strictly 
':•  t  '"ail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  23 

[Docket  No.  CE199.  Special  Condition  23- 
139-SC] 

Special  Conditions:  Garmin 
International.  Inc.  EFIS  on  the  Diamond 
DA  -40:  Protection  of  Systems  for  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions:  request 

for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Garmin  International,  Inc., 
1200  E.  151st  St..  Qjathe.  KS  66062,  for 
a  Supplemental  Type  Certificate  for  the 
Diamrind  Aircraft  Industries  DA-40. 
This  airplane  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design 
features  include  the  installation  of  an 
electronic  flight  instrument  svstem 
(EFIS)  display,  Model  G-IOOO. 
manufactured  by  Garmin  International. 
Inc.  for  which  the  applicable  regulations 
do  not  contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  22.  2003. 
Comments  must  be  received  on  or 
hefnrp  December  8.  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Regional  Counsel,  ACE-7,  Attention: 


Rules  Docket  Clerk,  Docket  No.  CE199. 
Room  506,  901  Locust,  Kansas  City, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  CE199.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-110),  Small  Airplane 
Directorate,  Aircraft  Certification 
Sen'ice,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)329-4127 

SUPPLEMENTARY  INFORMATION: 

The  F.\^\  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  issuance  of  the 
approval  design  and  thus  delivery  of  the 
affected  aircraft.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  the  public  comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA,  therefore,  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE199.'  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 


Background 

On  March  6,  2003,  Garmin 
International,  Inc.,  1200  E.  151st  St., 
Olathe,  KS  66062.  made  an  application 
to  the  FAA  for  a  new  Supplemental 
Type  Certificate  for  the  Diamond 
Aircraft  Industries  DA-tO  airplane.  The 
DA-40  is  currently  approved  under  TC 
No.  A47CE.  The  proposed  modification 
incorporates  a  novel  or  unusual  design 
feature,  such  as  digital  avionics 
consisting  of  an  EFIS  that  is  vulnerable 
to  HIRF  extprnal  tn  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §21.101.  Garmin  International.  Inc. 
must  show  that  the  Diamond  DA-40 
aircraft  meets  the  following  original 
certification  basis  provisions  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
DA-40:  Type  Certification  under  14  CFR 
part  21.  §21.29,  including  the  following 
requirements:  Joint  Aviation 
Requirements  (JAR)  23,  Initial  Issue, 
dated  March  11,  1994.  The  DA-40  was 
certificated  using  the  FAA/JAA 
validation  certification  procedures  and 
significant  regulator)'  differences  were 
addressed.  Therefore,  the  certification 
basis  is  equivalent  to  14  CFR  part  23. 
effective  February  1,  1965,  including 
Amendments  23-1  through  Amendment 
23-51.  14  CFR  part  36,  effective 
December  1,  1969.  including 
Amendments  36-1  through  Amendment 
36-21.  Special  Condition  23-107-SC, 
applicable  to  the  Model  DA-40  for 
protection  of  systems  for  High  Intensity 
Radiated  Fields,  published  on  June  7. 
2001.  Exemptions,  if  any:  and  the 
special  conditions  adopted  by  this 
rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  2 1 . 1 6>. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  1 1 .38  after  public 
notice  and  become  part  of  the  tvpe 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  applv 
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for  a  supplemental  tvpe  certificate  tu 
modif\'  any  other  model  already 
Hicluded  on  the  same  tvpe  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21.101. 

Novel  or  Unusual  Design  Features 

Garmin  International.  Inc.  plans  to 
incorporate  certain  mivel  and  unusual 
design  features  into  the  Diamond  DA-40 
airplane  for  which  the  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  for 
protection  from  the  effects  of  HIRF. 
These  features  include  EFIS.  which  are 
susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Svstems  From  Hi^h 
Intensity'  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
night  and  landing.  Due  to  the  use  of 
sensitive  solid-state  advanced         • 
components  in  analog  and  digital 


electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF, 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concernijig  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  aiid  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 


the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  pre\'ious  required  \'alues,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frecjtiency 


Field  Strength  (volts 
per  meter) 

Peak         Average 


lOkHz-IOOkHz  .... 

IOC  kHz-500  kHz  .. 

500  kHz-2  MHz 

2  MHz-30  MHz  

30  MHz-70  MHz  .... 
70  MHz-100  MHz  .. 
100  MHz-200  MHz 
200  MHz^OO  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz     .. 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-€  GHz  

6  GHz-8  GHz  

8  GHz-12  GHz  

12  GHz-18  GHz  .... 
18  GHz-10  GHz  .... 


50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

The  field  strengths  are  expressed  in  terms  of  peak  root-njean-square  (mis)  values 


or. 

(2)  The  applicant  may  demonstrate  bv 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  electrical  field  strength,  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  hv  the  applicant,  for 
approval  hv  the  F.\A.  to  identify  either 


electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  raay  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 


critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
^acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
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against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicabiliti' 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Diamond  DA-40  airplane.  Should 
Garmin  International.  Inc.  apply  at  a 
later  date  for  a  supplemental  type 
certificate  to  modih'  any  other  model  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adoptmg  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety,  Signs  and 

symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
-  44701;  14  CFR  21.16  and  21.101:  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  Diamond  DA-40  airplane 
modified  by  Garmin  International.  Inc.  to 
add  a  G-1000  EFIS  system 


1.  Protection  of  Electrical  and  Electronic 
Systems  from  High  Intensity  Radiated 
Fields  I  HIRF] 

Each  system  that  performs  critical 
functions  must  tie  designed  and 
installed  to  ensure  that  the  operations, 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions, 
are  not  adversely  affected  when  the 
airplane  is  exposed  to  high  intensity 
radiated  electromagnetic  fields  external 
to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  vvould  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Kansas  City.  Missouri,  on 
October  22,  2003. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  0,3-28013  Filed  11-6-03:  8:45  am] 
BILLING  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  2002-NM-157-AD;  Amendment 
39-13360:  AD  2003-22-12] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  {CL-600).  CL- 
600-2A12  (CL-601),  and  CL-60a-2B16 
(CL-601-3A.  CL-601-3R,  and  CL-604) 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-1A11  (CL-600).  CL-60O-2A12 
(CL-601),  and  CL-600-2B16  (CL-601- 
3A,  CL-601-3R.  and  CL-604)  series 
airplanes.  This  amendment  requires 
revising  the  airplane  flight  manual  to 
provide  the  flightcrew  with  procedures 
and  limitations  for  operating  the 
airplane  with  out-of-tolerance  angle  of 
attack  (ADA)  transducers.  This 
amendment  also  requires,  among  other 
actions,  measuring  the  vane  angles  and 
voltage  of  the  AOA  transducers; 
reworking  the  AOA  transducer 
assemblies;  repetitive  measurements  of 
the  resistance  of  both  AOA  transducers; 
and  follow-on  and  corrective  actions,  as 


applicable.  This  action  is  necessary  to 
prevent  flat  spots  on  the  potentiometers 
of  the  AOA  transducers  due  to  wear, 
which  may  cause  a  delav  in  the 
commands  for  stall  warning,  stick 
shaker,  and  stick  pusher  operation.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  December  12.  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
12  200:-! 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Canadair. 
Aerospace  Group.  PO  Box  6087.  Station 
Centreville.  Montreal.  Quebec  H3C  309. 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office.  10  Fifth 
Street.  Third  Floor,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
-uite  -nn  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  Castracane.  Aerospace 
Engineer.  Systems  and  Flight  Test 
Branch.  ANE-172.  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor.  Valley  Stream.  New 
York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-1A11  (CL-600).  CL- 
60O-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A.  CL-601-3R.  and  CL-604) 
series  airplanes  was  published  in  the 
Federal  Register  on  Februar\'  28,  2003 
(68  FR  9602).  That  action  proposed  to 
require  revising  the  airplane  flight 
manual  to  provide  the  tlightcrew  with 
procedures  and  limitations  for  operating 
the  airplane  with  out-of-tolerance  angle 
of  attack  (AOA)  transducers.  That  action 
also  proposed  to  require,  among  other 
actions,  measuring  the  vane  angles  and 
voltage  of  the  AOA  transducers; 
reworking  the  AOA  transducer 
assemblies;  repetitive  measurements  of 
the  resistance  of  both  AOA  transducers; 
and  follow-on  and  corrective  actions,  as 
applicable. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
single  comment  received. 
The  commenter  concurs  with  the 

profiosed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/EfTert  on  the 
AD 

(3n  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 


47997,  July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Increase  in  Labor  Rate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 


Table— Cost  Impact 


in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  the-^e  calculations  from  S60  per 
work  hour  to  S65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

The  FAA  estimates  that  424  airplanes 
of  U.S.  registry  will  he  affected  bv  this 
AD,  and  that  the  average  labor  rate  is 
$65  per  work  hour.  The  estimated  cost 
impact  for  airplanes  affected  bv  this  .AD 
are  as  follows: 


Actions 


AFM  revision  

Measurement  of  the  vane  angles  and  voltage  of  AOA  transducers  (Part  A)  

Rework  the  AOA  transducer  assemblies  and  measurement  of  the  baseline  resistance  of  the 

applicable  AOA  transducers  (Pa't  Bi  

Measurement  of  the  resistance  of  both  AOA  transducers  (Part  C)  

Inspection  of  the  left-  and  right-side  AOA  vane  decal  


Parts  cost 


Total  cost  per 
airplane 


None 
None 

$161 
None 

None 


$65 
325 

1,266 
65 
65 


The  cost  impact  figures  discussed 
abo\  e  are  based  on  assumptions  that  no 
nperator  has  vet  accomplished  anv  of 
the  rf>quirements  of  this  AD  action,  and 
that  no  operator  would  acc:omplish 
those  actions  ni  the  future  if  this  AD 
were  not  adopted  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  onlv  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  AD.  As  a  result,  the  costs 
attributable  to  the  AD  maybe  less  than 
stated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the' distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26,  1979);  and  (3) 
v\,'ill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Table  l  .—Applicability 


Adoption  of  the  Amendment 

■  Acc-ordingly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  bv  adding 
the  following  new  airworthiness 
directive: 

2003-22-12     Bombardier.  Inc.  (Formerly 
Canadair):  Amendment  39-13360. 
Docket  2002-NM-157-AD. 
Applicability:  This  AD  applies  to  the 

airplanes  listed  in  Table  1  of  this  AD. 

certificated  in  any  category.  Table  1  is  as 

follows; 


Model 


Serial  Nos. 


CL-600-1A11  (CL-6001  series  airplanes  

CL-600-2A12  (CL-BOli  senes  airplanes  

CL-600-2B16  (CL-601-3A  ana  -3Ri  series  airplanes 
CL-60O-2B16  (CL-604)  senes  airplanes  


1004  through  1085  inclusive. 
3001  through  3066  inclusive. 
5001  through  5194  inclusive. 
5301  and  subsequent. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (nl  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  flat  spots  on  the  potentiometers 
of  the  ADA  transducers  due  to  wear,  which 
may  cause  a  delay  in  the  commands  for  stall 
warning,  stick  shaker,  and  stick  pusher 
operation,  accomplish  the  following: 

Revision  of  .Airpldm  i  iiuh!  Manual  (AFM) 

(a)  Before  the  accumulation  of  300  total 
flight  hours,  or  within  7  davs  after  the 

Table  2.— Temporary  Revisions 


effective  date  of  this  AD,  whichever  occurs 
later:  Revise  the  Limitations,  Emergency 
Procedures.  Normal  Procedures,  and 
Abnormal  Procedures  Sections  of  the 
applicable  Canadair  Challenger  AFM  bv 
inserting  a  copy  of  the  Temporar\  Revisions 
listed  in  Table  2  of  this  AD.  as  applicable. 
Table  2  is  as  follows  (some  Temporar\' 
Revisions  listed  in  Table  2  of  this  AD  contain 
Product  Support  Publication  (PSP) 
identifiers): 


Model 


CL-600-1A11  (CL-600)  series  airplanes 


CL-600-2A12  (CL-601)  series  airplanes 


PSP 


CL-600-2B16  (CL-601-3A  and  -3R)  series  airplanes 


CL-600-2B16  (CL-604)  series  airplanes 


None 

None  

PSP  600-1-18 .:.. 

None 

None  

PSP  601-1A-1  .... 
PSP601-1A-17  .. 
PSP601-1A-18  .. 

PSP  601-1B  

PSP  601-1 B-1  

PSP601A-1  

PSP  601A-1-1  

PSP601A-1-17  .. 
PSP601A-1-18  .. 
PSP  601A-1-18A 
PSP6G1A-1-20A 
PSP  604-1   


TempKDrary 
revision 


Date 


600/20 

600/21 
600-1/13 
600-1/17 
601/25 
601/13 
60t/24 
601/25 
601/17 
601/12 
601/23 
601/22 
601/22 
601/21 
601/24 
601/15 
604/9 


Nov.  26. 
Nov.  26. 
Nov.  26. 
Nov.  26. 
Nov.  26, 
Nov.  26, 
Nov.  26. 
Nov.  26. 
Nov.  26, 
Nov.  26, 
Nov.  26, 
Nov.  26. 
Nov.  26, 
Nov  26. 
Nov.  26. 
Nov  26, 
Nov  26, 


2001. 

2001, 

2001. 

2001. 

2001. 

2001. 

2001. 

2001 

2001 

2001. 

2001, 

2001. 

2001, 

2001. 

2001. 

2001. 

2001. 


Measurcmrnt 

(b)  Before  the  accumulation  of  300  total 
flight  hours,  or  within  200  flight  hours  after 
the  effective  date  of  this  AD,  whichever 


For  model 


occurs  later:  Measure  the  vane  angles  and 
voltage  of  the  angle  of  attack  (ADA) 
transducers  bv  doing  all  actions  specified  in 
"PART  A— Initial  Special  Check'  of  the 
Accomplishment  Instructions  of  the  . 

Table  3.— Alert  Service  Bulletins 


applicable  alert  service  bulletin  listed  in 
Table  3  of  this  AD.  per  the  applicable 
Bombardier  alert  ser\'ice  bulletin.  Table  3  is 
as  follows: 


Alert  service 
bulletin 


Date 


Including 


CL-600-1A11  (CL-600)  series  airplanes A600-0715 

CL-600-2A12  (CL-601)  series  airplanes,  and  CL-600-2B16  (CL-  A601-0550 

601 -3A  and -3R)  series  airplanes. 

CL-600-2B1 6  (CL-604)  senes  airplanes A604-27-011 


Jan,  7,  2002  Appendices  A  and  B, 

Jan.  7,  2002 Appendices  A  and  B, 

Jan.  7,  2002  Appendices  A  and  B, 


Any  Voltage  Outside  Tolerances: 
Replacement 

(c)  If,  during  the  measurement  required  bv 
paragraph  (b)  of  this  AD,  any  recorded 
voltage  is  found  to  be  outside  the  tolerances 
specified  in  the  applicable  Bombardier  alert 
service  bulletin  identified  in  Table  3  of  this 
AD,  before  further  flight:  Replace  the  stall 
protection  computer  (SPC)  with  a  new  SPC 
and  do  the  follow-on  actions  (/,e,,  recording 
in  .Appendix  A  and  repeat  actions),  per 
"PART  A— Initial  Special  Check"  of  the 
Accomplishment  Instructions  of  the 
applicable  Bombardier  alert  service  bulletin 
identified  in  Table  3  of  this  AD, 


All  AOA  Vane  .\ngles  Within  Tolerances: 
Disconnection  and  Measurement 

(d)  If,  during  the  measurement  required  by 
paragraph  (b)  of  this  AD,  all  of  the  recorded 
AOA  vane  angles  for  both  AOA  transducers 
are  found  to  be  within  the  tolerances 
specified  in  the  applicable  Bombardier  alert 
service  bulletin  listed  in  Table  3  of  this  AD, 
before  further  flight:  Do  the  follow-on  actions 
{i.e..  disconnect  breakout  box,  and  measure 
the  baseline  resistance  of  the  AO.A  transducer 
between  certain  pins),  per  "PART  B— AOA 
Transducer  Assembly  Revvork/Baseline 
Resistance  Check"  of  the  Accomplishment 
Instructions  of  the  applicable  Bombardier 
alert  service  bulletin  identified  in  Table  3  of 
this  AD,  After  doing  the  follow-on  actions, 
the  applicable  AFM  revision  required  by 


paragraph  (a)  of  this  AD  mav  be  removed 
fi-om  the  .\FM. 

One  or  More  AOA  Vane  .\ngles  Outside 
Tolerances.  But  .\I1  .AOA  Vane  Angles 
Within  Expanded  Tolerances 

(e)  If.  during  the  measurement  required  by 
paragraph  (b)  of  this  AD,  one  or  more  of  the 
recorded  AOA  vane  angles  for  either  or  both 
AOA  transducers  are  found  to  be  outside  the 
tolerances  specified  in  the  applicable 
Bombardier  alert  ser\ice  bulletin  listed  in 
Table  3  of  this  AD,  but  all  recorded  AOA 
vane  angles  are  within  the  expanded 
tolerances  specified  in  "Table  A— 
Tolerances "  of  "P.^RT  A— Initial  Special 
Check"  of  the  Accomplishment  Instructions 
of  the  applicable  Bombardier  alert  serxice 
bulletin  identified  in  Table  3  of  this  AD:  Do 
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the  action  specified  in  paragraph  (ejll)  of  this 
.■\D.  ext:ept  as  provided  bv  paragraph  {e)(2)  of 
this  AD. 

( !  I  Before  further  flight,  do  the  actions 
spt"  ified  in  paragraph  Ig)  of  this  AD. 

;  J)  In  lieu  of  doing  the  actions  required  by 
pai  rfgraph  (e)(1)  of  this  AD,  do  the  actions 
specified  in  paragraphs  (e)(2)(i)  and  (e)(2)(ii) 
of  this  ,\D. 

(i)  Before  further  flight,  measure  the 
baseUne  resistance  of  the  other  AOA 
transducer  (with  recorded  AOA  vane  angles 
within  the  tolerances  specified  in  the 
applicable  Bombardier  alert  service  bulletin 
listed  in  Table  3  of  this  .^D)  per  "Table  A— 
Tolerances"  of  'PART  A — Initial  Special 
Check"  of  the  Accomplishment  Instructions 
of  the  applicable  Bombardier  alert  service 
bulletin  identified  in  Table  3  of  this  AD. 

(ii)  Within  150  flight  hours  after  doing  the 
measurement  required  by  paragraph  (b)  of 
this  AD.  do  the  actions  specified  in 
paragraph  (g)  of  this  AD. 

-■Vny  AOA  Vane  Angle  Outside  Tolerances 

(fl  It,  during  the  measurement  required  bv 
paragraph  (b)  of  this  AD.  any  recorded  AOA 
vane  angle' of  the  AOA  transducers  is  found 
to  be  outside  the  expanded  tolerances 
specified  in  "Table  A — Tolerances"  of 
■•PART  A— Initial  Special  Check"  of  the 
applicable  Bombardier  alert  service  bulletin 
listed  in  Table  3  of  this  AD,  before  further 
flight:  Do  the  actions  specified  in  paragraph 
(g)  of  this  AD, 

Transducer  Assembly  Rework  and  Baseline 
Resistance  Measurement 

(g)  Except  as  provided  by  paragraph  (e)(2) 
of  this  AD.  before  further  flight  after  doing 
the  nuMsurement  required  by  paragraph  (b)  of 
this  .\D  Rework  the  AOA  transducer 
assemblies  and  measure  the  baseline 
resistanc  e  of  the  applicable  AOA  transducers 
bv  doing  all  actions  specified  in  "PART  B — 
.\OA  Transducer  Assembly  Rework/Baseline 
Resistance  Check"  of  the  Accomplishment 
Instructions  of  the  applicable  Bombardier 
alert  service  bulletin  identified  in  Table  3  of 
this  AD  per  the  applicable  Bombardier  alert 
service  bulletin.  After  doing  the  rework,  the 
applicable  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  .\FM. 

Repetitive  Measurements  and  Corrective 
Actions 

(h)  Within  300  flight  hours  after  doing  the 
measurement  required  by  paragraph  (b)  of 


this  AD:  Measure  the  resistance  of  both  AOA 
transducers  by  doing  all  actions  specified  in 
"PART  G — Repetitive  Resistance  Check/ AOA 
Transduoer  Assembly  Rework"  of  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  listed  in 
Table  3  of  this  AD.  per  the  applicable 
Bombardier  alert  service  bulletin.  Repeat  the 
measurement  at  least  every  300  flight  hours, 
(i)  If,  dpring  the  measurement  required  by 
paragraph  (h)  of  this  AD.  any  recorded 
resistance  is  found  to  be  outside  the 
tolerances  specified  in  the  applicable 
Bombardier  alert  service  bulletin  listed  in 
Table  3  of  this  AD  (/.e.,  more  than  20  ohms 
from  its  baseline  resistance  value),  before 
further  flight:  Do  corrective  actions  (e.g., 
replace  ADA  transducer  with  new  AOA 
transducer;  perform  a  visual  inspection  of  the 
vane  assembly;  rework,  if  necessary;  a  test; 
and  measLire  baseline  resistance  of  applicable 
AOA  traiisducer),  as  applicable,  per  PART 
C — Repetitive  Resistance  Check/ AOA 
Transducer  Assembly  Rework"  of  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  listed  in 
Table  3  of  this  AD. 

Concurrent  Requirements:  Inspection 

(j)  For  airplanes  identified  in  paragraphs 
(j)(l),  (j)(2),  and  {j)(3)  of  this  AD:  Before  or 
at  the  same  time  with  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD, 
inspect  the  left-  and  right-side  AOA  vane 
decal  to  vierify  that  the  correct  decal  is 
installed  per  paragraph  (j)(l),  (j)(2),  or  (j)(3) 
of  this  AO,  as  applicable, 

(1)  For  Model  CL-600-2A12  (CL-601)  and 
CL-600-aBl6  (CL-601-3A  and  -3R)  series 
airplanes  having  serial  numbers  3001 
through  3066  inclusive,  and  5001  through 
5194  inclusive,  respectively,  on  which  AOA 
calibration  decals,  part  numbers  (P/N)  600- 
52267-5  and  600-52267-6,  have  been 
installed;  Inspect  per  Bombardier  Alert 
Service  Bulletin  A601-0519,  dated  July  30, 
1999. 

(2)  For  Model  CL-600-1A11  (CL-600) 
series  airplanes  having  serial  numbers  1004 
through  li085  inclusive,  on  which  AOA 
calibration  decals.  P/Ns  600-52267-5  and 
600-52267-6,  have  been  installed:  Inspect 
per  Bombardier  Alert  Service  Bulletin  A600- 
0693,  dated  July  30,  1999. 

(3)  For  Model  CL-600-2B16  (CL-604) 
series  airplanes  having  serial  numbers  5301 
through  9990  inclusive,  on  which  AOA 
calibration  decals,  P/Ns  600-52267-5  and 
60O-52287-6,  have  been  installed:  Inspect 

Table  4.— Service  Documents 


per  Bombardier  Alert  Service  Bulletin  A604- 
11-009.  dated  July  30.  1999. 

Concurrent  Requirements:  Corrective 
Actions 

(k)  If  either  of  the  AOA  \ane  decals  is 
found  to  be  incorrect  during  tlie  inspection 
required  by  paragraph  (j)  of  this  AD,  before 
further  High';  Replace  the  AO.A  vane  decal(s) 
with  new  vane  decal(s).  and  ensure  that  the 
new  decal(s)  is  the  correct  tvpe,  per  the 
applicable  alert  service  bulletin  identified  in 
paragraph  (j)(l),  (j)(2),  or  (j)(3)  of  this  AD; 
except  as  provided  bv  paragraph  (1)  of  this 
AD, 

(1)  If  replacement  decals  are  not  available, 
before  further  flight:  Remove  existing  decals 
and  do  the  alignment  che(;k(s)  of  the  AOA 
vane  transducers  per  the  applicable  alert 
service  bulletin  identified  in  paragraph  (j)(l). 
(j)(2),or(j)(3)ofthisAD. 

Parts  Installation 

(m)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  AOA  transducer 
assembly  on  any  airplane,  unless  the  actions 
required  by  paragraphs  (b)  through  (1)  of  this 
AD,  as  applicable,  have  been  done. 

Alternative  Methods  of  Compliance 

(n)  An  alternative  method  ol  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (/\CO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .'\viation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(p)  The  actions  shall  be  done  in  accordance 
with  the  following  Bombardier  service 
bulletins  and  Temporarv  Revisions  to  the 
applicable  Canadair  Challenger  Airplane 
Flight  Manual,  as  applicable: 


Document  No. 


Alen  Service  Bulletin  A60CM)693 fgone 

Alert  Service  Bulletin  A600-0715.  including  Appendices  A  and  B  None 

Alert  Service  Bulletin  A601-0519  None 

Alert  Sen/ice  Bulletin  A601-0550  including  Appendices  A  and  B  !  None 

Alen  Service  Bulletin  A604-1 1-009  !  None 

Alert  Service  Bulletin  A604-27-01 1,  including  Appendices  A  and  B  i  None 


PSP 


Document  date 


Temporary  Revision  600/20 
Temporary  Revision  600/21    .... 
Temporary  .Revision  600-1/13 
Temporary  Revision  600-1/17 
Temporary  Revision  601  12   ,.. 
Tempxjrary  Revision  601.13  .... 


July  30,  1999. 
Jan.  7.  2002 
July  30.  1999 
Jan.  7.  2002 
July  30.  1999, 
Jan.  7,  2002, 


None  Nov  26,  2001 

None  Nov  26.  2001 

PSP  600-1-18  Nov   26.  2001 

None  Nov.  26,  2001 

PSP  601-1  B-1   Nov.  26.  2001 

PSP  601-1A-1  Nov.  26,  2001 
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Document  No. 


PSP 


Document  date 


Temporary  Revision  601/15 
Temporary  Revision  601/17 
Temporary  Revision  601/21 
Temporary  Revision  601/22 
Temporary  Revision  601/22 
Temporany'  Revision  601/23 
Temporany  Revision  601/24 
Temporany  Revision  601/24 
Temporan,'  Revision  601/25 
Temporan/  Revision  601/25 
Temporary  Revision  604/9  . 


PSP601A-1-20A  I  Nov  26 

PSP601-1B  Nov  26 

PSP601A-1-18  

PSP  601A-1-1  

PSP601A-1-17  

PSP  601A-1  

PSP  601-1A-17  

PSP  601A-1-18A  ...'. 

None 

PSP  601-1A-18 :: 

PSP  604-1    


Nov.  26 
Nov.  26 
Nov.  26 
Nov 
Nov 
Nov 
Nov 
Nov 


2001 

2001 

2001 

2001 

2001 

2001 

26,  2001 

26.  2001 

26,  2001 

26,  2001 


26 


Nov.  26.  2001 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S,C.  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Bombardier,  Inc,  Canadair.  Aerospace 
Group,  PO  Box  6087,  Station  Cenfre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada,  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SVV,,  Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-05,  dated  Januan,'  18,  2002, 

Effective  Date 

(q)  This  amendment  becomes  effective  on 
December  12,  2003, 

Issued  in  Renton,  Washington,  on  October 
29,  2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-27668  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No,  FAA-2003-16026;  Airspace 
Docket  No.  03-ACE-701 

Modification  of  Class  D  Airspace:  and 
Modification  of  Class  E  Airspace;  St. 
Joseph,  MO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT, 

ACTION:  Direct  final  rule:  confirmation 
of  effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  D  and  Class  E 
airspace  at  St,  Joseph,  MO. 
EFFECTIVE  DATE:  0901  UTC,  December 
25,  200J. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520A.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524 

SUPPLEMENTARY  INFORMATION: 

The  F.\A  published  this  direct  final 
rule  with  a  request  for  comments  in  the 
Federal  Register  on  September  12,  200.3 
(68  FR  33674).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  25,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  23. 
2003. 

Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-28014  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1  and  20 

[Docket  Nos   2002N-02r6  and  2002N-C278] 

Interim  Final  Regulations 
Implementing  Tjtie  ill.  Subtitle  A   of 
Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002— Section  305 
Registration  of  Food  Facilities  and 
Section  307   Prior  Notice  of  Imported 
Food  Shipments;  Notice  of  Public 
Meeting;  Correction 

agency:  Food  and  Drug  Administration, 

ACTION:  Public  meetings  on  interim  final 
rules:  correction. 

SUMMARv;  The  Food  and  Drug 
Aaministration  (FDA)  is  correcting  a 
document  that  announced  a  series  of 
domestic  meetings  to  discuss  the 
interim  final  regulations,  issued  on 
October  10,  2003,  to  implement  two 
sections  of  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Bioterrorism  Act) 
regarding  the  registration  of  food 
facilities  and  prior  notice  of  imported 
food  shipments.  The  document  that 
published  in  the  Federal  Register  of 
October  28.  2003  (68  FR  61340). 
contained  an  error.  This  document 
corrects  that  error. 

PQR  FURTHER  INFORMATION  CONTAC"^; 
Joyce  A.  Jitrong.  Office  oi  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rnrk\i!!r   MD  208,57,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc, 
03-27182.  appearing  on  page  61340  in 
the  Federal  Register  of  Tuesday, 
October  28.  2003.  the  following 
correction  is  made; 

1.  On  page  61341,  in  the  third 
column,  the  Internet  address  for  online 
registration  is  corrected  as  follows; 
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http:/h\-w\v  rfsan.fda.gov/~dms/ 
fsbtac  15.html. 

Dated   October  31.  2003. 
Jeffrey  Shuren, 

.-\ssi',tanl  Commissioner  for  Policy. 

!FR  Doc.  03-28046  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4150-01 -S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGD07-03-099] 
RIN  1625-AA08 

Special  Local  Regulations:  World 
Championship  Super  Boat  Race, 
Deertield  Beach.  FL 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
rei^^ulatiiins  are  being  established  for  the 
World  Championship  Super  Boat  Race 
held  otfsiiore  of  Deerfield  Beach, 
r- lorida.  These  special  local  regulations 
restrict  the  movement  of  non- 
participritrng  vessels  in  the  regulated 
race  area  and  provide  for  a  viewing  area 
for  spectator  craft.  This  rule  is  needed 
to  provide  for  the  safety  of  life  on 
na\  igdble  waters  during  the  event. 
DATES:  This  rule  is  effective  from  11 
am.  on  November  4.  2003,  until  4  p.m. 
(in  Niivember  9.  200.3, 
ADDRESSES:  Documents  indicated  in  the 
preamble  as  being  available  in  the 
di)(  ket  are  part  of  docket  [CGD07-03- 
099j  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group    liami. 
100  MacArthur  Causeway,  Miami 
Beach.  FL  33139  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
excefit  Federal  holida\s 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Daniel  \'aiiehn.  Coast  Guard 
(irnup  Miami.  M,  at  [30,5)  .t3,"i-4317. 
SUPPLEMENTARY  INFORMATION: 

Ret!ulator\'  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  n(jt  publishing  an  NPRM.  Publishing 
an  NPRM,  which  would  incorporate  a 
comment  period  before  a  temporary  rule 
could  be  issued,  would  be  impracticable 
and  contrary-  to  public  interest  since 
immediate  action  is  needed  to  minimize 
the  potential  danger  to  the  public  posed 
by  the  powerboat  race  and  the  number 
of  expected  spectator  craft. 


For  the  same  reasons,  under  5  U.S.C. 
553(dK3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  davs  aftt'r 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Super  Boat  International  Productions 
Inc.  is  sponsoring  a  high  speed  power 
boat  race  that  will  take  place  on 
November  4,  6,  and  9,  2003,  from  1 1 
a.m.  until  4  p.m.  in  the  Atlantic  Ocean 
off  Deerfield  Beach,  Florida.  The  race 
organizers  anticipate  80  participants 
and  200  spectator  craft.  The  event  will 
take  place  outside  of  the  marked 
channel  and  will  not  interfere  with 
commercial  shipping.  Recreational 
vessels  and  fishing  vessels  normally 
operate  in  the  waters  being  used  for  the 
event.  This  rule  is  required  to  provide 
for  the  safety  of  life  on  navigable  waters 
because  of  the  inherent  dangers 
associatod  with  power  boat  races.  The 
rule  prohibits  non-participating  vessels 
from  entering  the  regulated  race  area 
offshore  of  Deerfield  Beach,  Florida 
during  the  event.  A  Coast  Guard  Patrol 
Commander  will  be  present  during  this 
event  to  monitor  compliance  with  this 
regulation- 
Discussion  of  Rule 

This  rule  will  create  two  regulated 
areas,  a  race  area  and  a  viewing  area. 
These  regulated  areas  assist  in  providing 
for  the  safety  of  life  on  navigable  waters 
and  minimizing  the  inherent  dangers 
associated  with  power  boat  races.  These 
dangers  include  race  craft  traveling  at 
high  speeds  in  close  proximity  to  one 
other,  and  in  relatively  close  proximity 
to  spectator  craft.  Due  to  these  concerns, 
public  safety  requires  the  creation  of 
these  two  regulated  areas. 

Regulatory  Evaluation 

This  nlle  is  not  a  significant 
regulatoPN'  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatoA  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  rule  will  be  in  place  in  a 
limited  area  offshore  of  Deerfield  Beach. 
Florida.  Although  the  nde  will  be 
effective  from  November  4  until 
November  9  the  rule  will  only  be 
enforced  on  November  4,  6  and  9,  from 
11  a.m.  until  4  p.m.  each  day, 
corresponding  with  the  scheduled  races. 


Small  Entities 

Under  the  Regulatorv  Flexibilitv  Act 
(.5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
econcjmir  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  mav  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Atlantic  Ocean  near 
Deerfield  Beach.  Florida  from  11  a.m. 
until  4  p.m.  on  November  4.  6.  and  9, 
2003.  The  Coast  Guard  certifies  under 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  eccjnomic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  will  be  in  effect  for  a 
limited  duration,  the  rule  regulates  a 
very  small  area,  and  commercial  and 
recreational  vessels  may  be  allowed  to 
transit  through  the  zone  during  breaks 
in  the  racing.  Moreover,  all  vessel  traffic 
can  pass  safely  around  the  zone.  Before 
the  effective  period,  we  will  issue 
maritime  advisories  over  VHF-FM  radio 
to  allow  the  maritime  community  to 
plan  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(aj  (if  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rufe  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  m  iinderstandmg 
and  participating  in  this  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees, 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  oflnformation 

This  rule  calls  for  no  now  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  state  law  or 
impose  a  substantial  direct  cost  of 
compliancy  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have' 
determined  that  it  does  not  have 
implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Prnpertv  Rishts. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

\Vf  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  betw-een  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv. 


Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatorv  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Kn\ir()nment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml6475,lD. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  vvould  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(h),  of  the 
Instruction,  from  further  envirormiental 
documentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  iinrk'<t  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  record  keeping 
requirements,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  a*;  fnllow^- 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  1O0.35T-07-O99  to 

read  as  follows: 

§100.357-07-099     World  Championship 
Super  Boat  Race:  Deerfield  Beach.  Florida, 

(a)  Reguhited  areas.  (1)  The  regulated 
race  area  encompasses  all  waters  located 
within  a  line  connecting  the  following 
positions  located  offshore  of  Deerfield 
Beach,  Florida— Point  1:  26M5.70N, 
080°04.90  W;  Point  2:  26°15.70  N, 
080°04.10  W,  Point  3:  26°19.70  N. 
080°03,70  W.  and  Point  4:  26°19,70  N. 
080=04,40  W,  All  coordinates  referenced 
use  Datum:  NAD  1983, 

(2)  The  regulated  viewing  area 
encompasses  all  waters  located  within  a 
line  connecting  the  following  positions 
located  offshore  of  Deerfield  Beach. 
Florida— Point  1:  26'15.50  N;  080-04.20 


W;  Point  2:  26°15.50  N;  080='04.00  W; 
Point  3:  26=19.39  N;  080=03.90  W:  and 
Point  4:  26°19,39  N;  080^04.05  W.  All 
coordinates  referenced  use  Datum  NAD- 
1983, 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer. 
Coast  Guard  Group  Miami,  Florida. 

(c)  Special  Local  Regulations.  From  1 1 
a.m.  until  4  p.m.  on  November  4, 
November  6.  and  November  9,  2003. 
non-participant  vessels  are  prohibited 
from  entering  the  race  area  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Spectator  craft  may  remain 
in  the  designated  viewing  area,  but  must 
follow  the  directions  of  the  Coast  Guard 
Patrol  Commander, 

(d)  Dates:  This  section  is  effective 
from  1 1  a.m.  on  November  4,  2003,  until 
4  p.m,  on  November  9,  2003. 

Dated:  October  31,  2003, 
Harvey  E.  Johnson.  Jr., 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District. 

[FR  Dor  03-28012  Filed  11-6-03:  8:4S  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Otilce 

37  CFR  Parts  2  and  7 
[Docket  No  2003-T-030] 
RIN0651-AB0045 

Modification  to  Temporary 
Postponement  of  Electronic  Filing  and 
Payment  Rules  for  Certain  Madrid 
Protocol-Related  Rules 

AGENCY;  United  States  Patent  and 
Trademark  Office.  Commerce. 
ACTION:  Final  rule:  modification  to 
suspension  of  applicability  dates. 


summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  modifying 
a  temporary  postponement  of  those 
provisions  of  the  Trademark  Rules  of 
Practice  that  require  electronic 
transmission  to  the  USPTO  of 
applications  for  international 
registration,  responses  to  irregularity 
notices,  and  subsequent  designations 
submitted  pursuant  to  the  Madrid 
Protocol.  That  postponement  was 
announced  in  a  document  published  in 
the  Federal  Register  on  October  24, 
2003 

The  USPTO  is  also  modifv'ing  a 
temporary  suspension,  announced  in 
the  same  Federal  Register  document,  of 
those  provisions  of  the  Rules  of  Practice 
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that  allow  payment  of  fees  charged  by 
the  International  Biirpau  of  the  World 
Intellectual  Property  Organization  (IB) 
to  be  submitted  through  the  USPTO, 
and  those  provi.sinns  of  the  Trademark 
Rules  of  Practice  that  require  that  all 
tees  for  international  trademark 
applications  and  subsequent 
designations  be  paid  at  the  time  of 
filing. 

The  temporary  postponements  and 
the  temporary  suspensions  of  the  Rules 
of  Practice,  as  well  as  the  modifications 
to  these  postponements  and 
suspensions  that  are  announced  herein, 
are  in  effect  fnmi  November  2,  2003.  to 
January  2.  2004.  If  it  becomes  necessary 
to  extend  the  suspensions  and 
postponements,  and/or  the 
modifications  thereto,  the  USPTO  will 
issue  a  notice  announcing  these 
extensions  at  least  10  business  days 
before  the  extensions  commence. 

The  modifications  announced  herein 
are  procedural  in  nature  and  do  not 
affect  any  substantive  rights. 
DATES:  The  applicability  date  for 
r-uujdtions  at  37  CFR  2!l90(a), 
J  iy8(a)(l),  7.7(a)  and  (b),  7.11(a) 
introductory  text  and  (a)(9),  7.14(e), 
7.21(b)  introductory  text  and  (b)(7) 
remains  suspended  from  November  2. 
^f)():).  to  January  2.  2004 
FOR  FURTHER  INFORMATION  CONTACT:  Ari 
Leifman.  (.3ffu  e  dl  the  (Commissioner  for 
Trademarks,  by  telephone  at  (703)  308- 
8910.  ext.  155.  or  by  e-mail  to 
ari.leifman@uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  .Madrid  Protocol  provides  a 
system  for  obtaining  an  international 
trademark  registration.  The  Madrid 
Protocol  Implementation  Act  of  2002. 
Pub.  L.  107-273.  116  Stat.  1758.  1913- 
1921  (MPIA)  amends  the  Trademark  Act 
of  1946  to  implement  the  provisions  of 
the  Madrid  Protocol  in  the  United 
States. 

On  September  26,  2003,  the  USPTO 
published  new  regulations  to  implement 
the  MPIA.  68  PR  55748,  posted  on  the 
USPTO  Web  site  at  http:// 
www.uspto.gov/web/off ices/com/so]/ 
notices/68fr55748.pdf.  These 
regulations  take  effect  on  November  2, 
2003.  The  rfigulations  require  that 
certain  submissions  that  are  made  to  the 
USPTO  in  connection  with  the  Madrid 
Protocol  he  transmitted  using  the 
Trademark  Electronic  Application 
System  (TEAS).  Specifically.  37  CFR 
7.11(a)  requires  that  an  international 
application  be  submitted  through  TEAS: 
37  CFR  7.21(b)  requires  that  a 
subsequent  designation  (a  request  that 
protection  be  extended  to  countries  not 


identified  in  the  original  international 
application)  be  submitted  through 
TEAS;  and  37  CFR  7.14(e)  requires  that 
where  the  International  Bureau  of  the 
World  Intellectual  Property     - 
Organization  (IB)  has  issued  a  notice  of 
irregularity  to  an  international 
applicant,  and  the  international 
applicant  submits  a  response  to  that 
notice  through  the  USPTO,  the  response 
must  be  transmitted  through  TEAS. 

Madrid  Submissions  Must  Be  Prepared 
Using  Paper 

On  October  24,  2003,  the  USPTO 
published  a  notice  in  which  it 
announced  that  it  would  permit 
international  applications,  responses  to 
irregularity  notices," and  subsequent 
designations  to  be  submitted  on  paper 
rather  than  through  TEAS,  for  a 
temporary  period  of  time.  The  notice 
accordingK'  postponed  the  applicabilitv 
of  37  CFR  7.11(a),  7, 21(b),  and  7.14(e), ' 
to  the  extept  that  those  provisions 
require  transmission  through  TEAS,  The 
notice  further  provided  that  this 
postponenjent  would  remain  in  effect 
until  January  2,  2004,  and  that  if  the 
postponement  was  extended  beyond 
January  2,  2004,  a  notice  announcing 
such  an  ejttension  would  be  published 
at  least  teil  days  before  the  extension 
commenced. 

The  postponement  remains  in  effect, 
but  is  modified.  The  notice  of  the 
postponement  provided  that  applicants 
could  make  their  submission  either  on 
paper  or  through  TEAS,  However, 
certain  tec^inical  difficulties  will  delay 
the  deployment  of  those  TEAS  forms 
that  will  be  used  for  Madrid 
submissions  until  some  time  after 
November  2.  2003.  Therefore,  the 
USPTO  hereby  announces  that  all 
Madrid  submissions  must  be  made  on 
paper,  untjl  such  time  as  the  TEAS 
forms  are  posted  on  the  USPTO  web 
site. 

The  USPTO  will  issue  a  notice 
announcing  the  posting  of  the  TEAS 
forms  at  least  five  days  before  such 
posting  oQcurs, 

If  the  TEAS  forms  are  posted  while 
the  postponement  of  the  applicabilitv 
dates  of  37  CFR  7.11(a),  7.21fb),  and' 
7.14(e)  is  still  in  effect,  then 
notwithstanding  the  modifications  to 
the  postponements  that  are  announced 
herein,  applicants  will  be  able  to  fde 
international  applications,  responses  to 
irregularitV'  notices,  and  subsequent 
designations  either  on  paper  or  through 
TEAS.  Under  any  circumstances,  there 
will  be  a  transition  period  during  which 
the  USPTO  will  accept  both  electronic 
and  paper  submissions. 


International  Fees  Must  Be  Paid 
Directly  to  the  IB 

In  addition  to  requiring  that  certain 
submissions  that  are  made  to  the 
USPTO  in  connection  with  the  Madrid 
Protocol  be  transmitted  using  TEAS,  the 
Rules  of  Practice  that  take  effect  on 
November  2.  2003.  also  require  that 
international  application  fees  be  paid  at 
the  time  of  submission,  However,  with 
respect  to  Madrid  submissions  that  are 
to  be  made  on  paper,  the  notice  of 
October  24.  2003,  temporarily 
suspended  the  applicability  of  those 
requirements.  Thus,  the  notice 
suspended  37  CFR  7.n(a)(9),  to  the 
extent  that  it  requires  that  international 
application  fees  for  all  classes  and  the 
fees  for  all  designated  Contracting 
Parties  identified  in  an  international 
application  be  paid  at  the  time  of 
submission.  Likewise,  the  notice 
suspended  37  CFR  7.21(b)(7).  to  the 
extent  that  it  requires  that  all 
international  fees  for  a  subsequent 
designation  be  paid  at  the  time  of 
submission. 

The  notice  of  October  24,  2003, 
further  provided  that  (1)  applicants  who 
file  Madrid  submissions  on  paper  must 
pay  the  USPTO  certification  fee  at  the 
time  of  submission,  but  must  pav  the 
international  fees  directly  to  the  IB,  and 
that  (2)  applicants  who  submit  a 
subsequent  designation  on  paper  must 
pay  the  USPTO  transmittal  fee  at  the 
time  of  submission,  but  must  pav  the 
international  fees  directly  to  the  IB, 
Additionally,  the  notice  provided  that 
applicants  may  pay  the  international 
fees  to  the  IB  either  before  or  after 
submission  of  the  international 
application  or  subsequent  designation. 

All  provisions  of  the  notice  of  October 
24,  2003.  that  pertain  to  payment  of  fees 
remain  in  effect.  However,  the  following 
is  noted:  these  provisitms  of  the  notice 
of  October  24,  2003.  apply  in  cases 
w'here  Madrid  submissions  are  made 
using  paper.  Pursuant  to  the  present 
notice,  all  Madrid  submissions  must  be 
made  on  paper.  Hence,  the  provisions  of 
the  notice  of  October  24,  2003,  regarding 
the  payment  of  fees  now  apply  in  all 
cases  where  Madrid  submissions  are 
made. 

If  the  TEAS  forms  are  posted  while 
the  postponement  of  the  effective  dates 
of37  CFR  7.11(a)(9)  and  7.21(b)(7) 
remains  in  effect,  then  applicants  who 
elect  to  use  those  forms  will  pay  the 
international  fees  (1)  at  the  time  of 
submission,  and  (2)  through  the  USPTO. 

.Applicants  Should  Utilize  Madrid 
Forms  Provided  by  the  IB 

Applicants  making  Madrid 
submissions  should  use  forms  provided 
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bv  the  IB  for  that  purpose.  These  forms 
may  be  downloaded  from  the  IB  Web 
site,  http://wwvi-.wipo.int/madrid/en/. 
Please  note  that  the  IB  will  not  process 
paper  submissions  that  are  not  prepared 
using  IB  forms. 

.Applicants  Should  Mail  Madrid 
Submissions  to  a  Designated  Address 

Pursuant  to  37  CFR  2.190(a).  all 
trademark-related  documents  submitted 
on  paper  must  be  mailed  to  the  USPTO 
address  at  2900  Crystal  Drive.  Arlington, 
Virginia  22202-3514,  However,  the 
notice  of  October  24,  2003,  waived  that 
rule  with  respect  to  international 
applications,  subsequent  designations, 
and  responses  to  notices  of  irregularities 
that  are  filed  on  paper.  The  notice 
further  provided  that  all  Madrid 
submissions  made  on  paper  should  be 
mailed  to  the  following  address: 
Commissioner  for  Trademarks,  PO  Box 
16471,  Arlington.  Virginia  22215-1471 
Attn:  MPl.I. 

The  limited  waiver  of  37  CFR  2.190(a) 
remains  in  effect.  However,  the 
following  is  noted:  pursuant  to  the 
notice  of  October  24.  2003,  the  waiver, 
and  the  instruction  to  utilize  the  above- 
identified  address,  applied  to  Madrid 
submissions  made  on  paper.  Pursuant  to 
the  present  notice,  all  Madrid 
submissions  must  be  made  on  paper. 
Hence,  the  provisions  of  the  notice  of 
October  24.  2003.  regarding  the  USPTO 
mailing  address  apply  to  all  Madrid 
submissions. 

Please  note  thai  any  trademark-related 
correspondence  other  than  international 
applications,  subsequent  designations, 
and  responses  to  irregularity  notices 
that  is  sent  to  the  above-identified 
address  will  not  be  accepted,  and  will 
be  returned  to  the  sender. 

If  a  submission  mailed  to  the  above 
address  pursuant  to  this  notice  and  to 
the  Notice  of  October  24,  2003.  is 
delivered  by  the  Express  Mail  service  of 
the  United  States  Postal  Service,  the 
USPTO  will  deem  that  the  date  of 
receipt  of  the  submission  in  the  USPTO 


is  the  date  the  submission  was 
deposited  as  Express  Mail,  provided 
that  the  submitter  complies  with  the 
requirements  set  forth  in  37  CFR  2.198. 

Dated:  October  31.  2003. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FRDoc  03-27917  Filed  11-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL-7583-7.  E-Docket  ID  No.  A-2001-OOO4 
(Legacy  Docket  ID  No.  A-90-37)] 

Prevention  of  Significant  Deterioration 
(PSD)  and  Non-Attainment  New  Source 
Review  (NSR):  Reconsideration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  action  on 
reconsideration;  amendment  to  final 

rules. 


SUMMARY:  On  December  31,  2002  and 
March  10.  2003.  EPA  revised  regulations 
governing  the  major  New  Source  Review 
(NSR)  programs  mandated  bv  parts  C 
and  D  of  title  I  of  the  Clean  Air  Act 
(CAA  or  Act).  Following  these  actions, 
the  Administrator  received  a  number  of 
petitions  for  reconsideration.  On  July 
30,  2003,  EPA  announced  its 
reconsideration  of  certain  issues  arising 
from  the  final  rules  of  December  31, 
2002.  We  (the  EPA)  requested  public 
comment  on  six  issues  for  which  we 
granted  reconsideration.  As  a  result  of 
this  reconsideration  process,  we  have 
concluded  that  two  clarifications  to  the 
underlying  rules  are  warranted,  which 
are:  To  include  a  definition  of 
"replacement  unit"  and  to  clarify  that 
the  plantwide  applicability  limitation 
(PAL)  baseline  calculation  procedures 
for  newly  constructed  units  do  not 


apply  to  modified  units.  With  respect  to 
all  other  issues  raised  by  the  petitioners, 
we  deny  the  requests  for 
reconsideration. 

EFFECTIVE  DATE:  This  final  action  is 
effe(  ti\ ,'  on  January  6,  2004. 

ADDRESSES:  Docket.  Docket  No.  A-90- 
37  (E-Docket  ID  No.  OAR-2001-0004). 
containing  supporting  information  used 
to  develop  the  proposed  rule  and  the 
final  rule,  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  government  holidays)  at  the  Air 
and  Radiation  Docket  and  Information 
Center  (6102T),  Room  Bl08.  EPA  West 
Building,  1301  Constitution  Avenue. 
.\'W.,  Washington,  DC  20460;  telephone 
(202)  566-1742.  fax  (202)  566-1741.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Worldwide  Web  /"miiv;.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  final  action  will 
also  be  available  on  the  WWW. 
Following  signature,  a  copy  of  the 
notice  will  be  posted  on  the  EPA's  NSR 
page:  bttp /'www  ppa.gov/nsr 

FOR  FURTHER  INFORMATION  CONTACT;  .Ms. 
Lynn  Hutchinson.  Information  Transfer 
and  Program  Integration  Division 
(C339-03),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5795.  or  electronic  mail  at 
hutchinson.lynn@epa.gov.  or  Ms.  Janet 
McDonald,  at  the  same  street  address, 
telephone  (919)  541-1450,  or  electronic 
mail  at  mcdonald.janet<0iepa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  General  Information 
A.  What  Are  the  Regulated  Entities? 

Entities  potentially  affected  by  the 
subject  rule  for  today's  action  include 
sources  in  all  industry  groups.  The 
majority  of  sources  potentially  affected 
are  expected  to  be  in  the  following 
groups. 


Industry  Group 


Electric  Services  

Petroieum  Refining  

Industnal  Inorganic  Chemicals  

Industnal  Organic  Chemicals  

Misceiianeous  Chemical  Products 

Natural  Gas  Liquids  

Natural  Gas  Transport  

Pulp  ana  Paper  Mills  

Paper  Mills  

Automobile  Manufacturing  


Pharmaceuticals 


SIC  a 


NAICS" 


491  221111,221112,221113,221119.221121  221122 
291  324110 

281  325181,325120,325131.325182,211112,325998,331311  325188 
286  325110,  325132,  325192,  325188,  325193.  325120,  325199 
289  325520,  325920,  325910,  325182,  325510 
132  I  211112 

492  I  486210,  221210 

261  322110,322121, 

262  322121,322122 
371     336111,  336112. 

336212,  336213 
283     325411,  325412.  325413,  325414 


322122.  322130 

336211,  336992,  336322,  336312.  336330.  336340,  336350,  336399, 


"  Standard  Industrial  Classification  " 

tnba"?  gove'^n'^m'ent's'  '"''''^  Classification  System.  Entities  potentially  affected  by  the  subject  rule  for  today's  action  also  include  State,  local,  and 
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B.  Ho\s-  Can  I  Gef  CopiPS  of  This 
Document  and  Other  Related 
Information? 

1   Docket.  EPA  has  established  an 
nffinal  public  docket  for  this  action 
under  E-Docket  ID  No.  UAR-200 1-0004 
( Legacy  Docket  ID  No.  A-90-37).  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  anv  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  dficket.  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
\\  hose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  \  iewing  at  the  EPA  Docket 
Center  (Air  Docket),  U.S.  Environmental 
Protection  Agency.  EPA  West  Building, 
1301  Constitution  Avenue.  NW..  Room 
B108.  Mail  Code-  H102T.  Washington, 
DC  20460.  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m..  Monday  through 
Fridav.  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  5b6-1742.  A  reasonable  fee  may 
be  charged  for.  copying. 

2.  Elf^rtmnir  Access.  You  may  access 
this  Federal  Register  document 
electronkalh  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://^^^\^y.ep^.iiov  tcdrgstr/. 

An  electronic  version  of  a  portion  of 
the  public  docket  is  available  through 
EPA's  electronic  public  docket  and 
comment  system.  EPA  Dockets. 
Interested  persons  may  use  EPA  Dockets 
at  http://\\'\\'\\. epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  tjie  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publiclv 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docimaent  is  available  for  viewing  in 


EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  PR  38i02,  Mav 
31.  2002.  j 

C.  Where  ^an  I  Obtain  Additional 
Information? 

In  addition  to  being  available  in  the 
docket,  ani  electronic  copy  of  this  final 
action  will  also  be  available  on  the 
WWW.  Following  signature,  a  copy  of 
the  notice  will  be  posted  on  the  EPA's 
NSR  page:  http://www.epa.gov/nsr. 

D.  How  Is^This  Preamble  Organized? 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  What  tre  the  regulated  entities? 

B.  How  c^n  I  get  copies  of  this  document 
and  otfter  related  information? 

C.  Wherelcan  I  obtain  additional 
information? 

D.  How  i$  this  preamble  organized? 

II.  Background 

III.  Today'si  Action 

A.  Six  Issues  for  which  Reconsideration 
Was  Gfanted 

B.  Remaihing  Issues  in  Petitions  for 
Reconsideration 

IV.  Statuto^'  and  Executive  Order  Reviews 

A.  Executive  Order  12866 — Regulatory 
Plannilig  and  Review 

B.  Paper^-ork  Reduction  Act 

C.  Regulatory  Flexibility  Analysis 

D.  Unfurided  Mandates  Reform  Act 

E.  Executive  Order  13132 — Federalism 

F.  Executive  Order  J  3 175 — Consultation 
and  Cciordination  with  Indian  Tribal 
Goveraments 

G.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211 — Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distriliition.  or  Use 
I.  Natiorwl  Technology  Transfer  and 

Advanremeht  Act 
}.  Congrisional  Review  Act 

V.  Statutoii-  Authority 

VI.  Judicial  Review 

II,  Background 

For  a  bpief  history  of  the  NSR 
rulemakiog  process  that  preceded 
today's  filial  action,  see  our  discussion 
at  68  FR  44623  (}uly  30,  2003).  On 
Decembej  31,  2002.  we  issued  a  final 
rule  (67  FR  80186)  that  revised 
regulations  governing  the  major  NSR 


programs  (final  rules).'  The  revisions 
included  five  major  changes  to  the 
major  NSR  program  that  will  reduce     ~ 
burden,  maximize  operating  flexibilitv. 
improve  environmental  quality,  provide 
additional  certainty,  and  promote 
administrative  efficiency.  These 
elements  include  baseline  actual 
emissions,  actual-to-pro jected-actual 
emissions  methodology,  plantwide 
applicability  limitations  (P,\Ls).  Clean 
Units,  and  pollution  control  projects 
(PCPs).  The  final  rules  also  codified  our 
longstanding  policy  regarding  the 
calculation  of  baseline  emissions  for 
electric  utility  steam  generating  units 
(EUSGUs),  In  addition,  the  final  action: 
(1)  Responded  to  comments  we  received 
on  a  proposal  to  adopt  a  methodology, 
developed  by  the  American  Chemistry 
Council  (formerlv  known  as  the 
Chemical  Manufacturers  Association 
(CMA))  and  other  industry  petitioners, 
to  determine  ■ivhether  a  major  stationary 
source  has  undertaken  a  major 
modification  based  im  its  potential 
emissions;  and  (2)  included  a  new 
section  that  spells  out  in  one  place  how 
a  major  modification  is  determined 
under  the  various  major  NSR 
applicability  options.  This  topic  had 
previously  been  addressed  primarilv  in 
the  definition  section  of  the  major  NSR 
regulations.  We  also  clarified  where  to 
find  the  provisions  in  the  revised  rules 
and  codified  a  definition  of  "regulated 
NSR  pollutant"  that  clarifies  which 
pollutants  are  regulated  under  the  Act 
for  purposes  of  major  NSR. 

On  February  28.  2003.  we  sent  notice 
to  affected  States  that,  consistent  with 
our  proposal  in  1996,  we  were  revising 
the  references  to  40  CFR  .52.21  in 
delegated  States'  plans  to  reflect  the 
December  .n.  2002  changes  in  the 
Prevention  of  Significant  Deterioration 
(PSD)  Federal  Implementation  Plan 
(FIP)  (40  CFR  52.21(a)(2)  and  (b) 
through  (bb)).  This  FIP  applies  in  anv 
area  that  does  not  have  an  approved 
PSD  program  in  the  State 
Implementation  Plan  (SIP),  and  in  all 
Indian  country.  The  notice  was 
subsequently  publistied  in  the  Federal 
Register  on  March  10.  2003  (68  FR 
11316). 

Following  publication  of  the 
December  31,  2002  and  March  10,  2003 
Federal  Register  notices,  and  prior  to 
July  2003.  the  Administrator  received 
numerous  petitions,  filed  pursuant  to 
section  307(d)(7)(B)  of  the  CAA. 


'  The  December  31.  2002  final  rules  did  not  act 
on  several  issues  proposed  in  1996.  We  intend  to 
act  on  some  or  all  issues  from  the  1996  proposal 
in  subsequent  Federal  Regi.ster  notices. 
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requesting  reconsideration  of  inanv 
aspects  of  the  final  rules. - 

On  luly  30.  2003  |68  FR  44624),  we 
granted  reconsideration  on  six  issues 
raised  by  petitioners  who  had  filed 
petitions  prior  to  luly  2003.^  At  that 
time,  we  did  not  act  on  any  of  the 
remaining  issues  in  those  petitions. 
Instead,  we  indicated  that  we  planned 
to  announce  our  final  decision  on 
whether  to  reconsider  the  remaining 
petition  issues  no  later  than  90  davs 
after  the  publication  of  the  Federal 
Register  notice. 

The  first  of  the  six  issues  on  which  we 
granted  reconsideration  involves  a 
document  we  released  in  November 
2002.  entitled  "Supplemental  Analvsis 
of  the  Environmental  hnpacl  of  the  2002 
Final  N'SR  Improvement  Rules. "^  Our 
purpose  in  granting  reconsideration  on 
this  issue  was  to  provide  the  public  an 
opportunity  to  comment  on  our  analysis 
and  to  submit  any  additional 
information  that  they  believe  to  be 
relevant  to  the  inquiry.  The  remaining 
issues  for  which  we  granted 
reconsideration  involved  five  narrow 
aspects  of  the  final  rule  as  follows: 

•  Using  potential-to-emit  (PTE)  to 
determine  baseline  actual  emissions  for 
an  emissions  unit  on  which  actual 
construction  began  after  the  24-month 
PAL  baseline  period  when  establishing 
a  PAL; 

•  Eliminating  svnthetic  minor  limits 
[(r)(4)  limits]  under  the  PAL: 


^  Petitions  for  reconsideration  of  the  December 
31.  2002  final  rule  ttial  EPA  received  before  luly 
2003  were  filed  bv:  Nortfieastem  States  (CT.  ME 
MD,  MA.  NH.  N).  NTi'.  PA.  RI,  \T);  South  Coast  Air 
Quality  Management  District  (CA);  and 
Environmental  Groups  (led  by  NRDC.  Earthjustice. 
Clean  Air  Task  Force,  and  Environmental  Defense). 
Additional  petitioners  joined  existing  petitions:  The 
People  of  California  and  California  Air  Resources 
Board  (joined  South  Coast  and  Northeastern  States 
petitions):  Yolo-Solano  Air  Quality  Management 
District  (CA)  (joined  South  Coast  petition);  Santa 
Barbara.  Ventura,  and  Monterey  Air  Pollution 
Control  Districts  (CA);  and  Sacramento  Air  Quality 
Management  District  (CA)  (joined  South  Coast 
petition).  Petitions  for  reconsideration  of  the  FIP 
rule  were  filed  bv:  Delegated  States  (CA,  CT,  IL. 
MA.  N).  NY,  DC,  South  Coast  Air  Qualify 
Management  District  (CA),  and  Santa  Barbara  Air 
Pollution  Control  District  (CA));  and  Environmental 
Groups  (essentially  the  same  groups  that  filed 
petitions  to  reconsider  the  December  31,  2002  rule). 
On  )uly  n,  2003,  we  received  another  petition  for 
reconsideration  filed  by  Newmont  USA  Limited, 
dba  Newmont  Mining  Corporation.  This  peUtion 
was  subsequently  joined  by  the  National 
Cattlemen's  Beef  Association  and  the  National 
Mining  Association.  We  are  not  responding  to  that 
petition  at  this  time,  but  will  do  so  in  the  near 
future. 

'  In  this  notice,  the  term  "petitioner"  refers  only 
to  those  entities  that  filed  petitions  for 
reconsideration  with  EPA  prior  to  July  2003. 

■*  Available  through  our  NSR  Web  site  at  http:// 
WH'w.epa.gov/nsr  and  in  Docket  ID  No.  A-90-37, 
Document  IV-A-7 


•  Including  a  "reasonable  possibility" 

requirement  for  triggering  recordkeeping 

and  reporting  provisions; 

•  Using  the  actual-to-projected-actual 
test  for  replacement  units:  and. 

•  Effect  of  redesignation  of  an  area 
from  attainment  to  nonattainment  on 
Clean  Unit  status. 

We  describe  these  issues  at  68  FR 
44624.  For  the  reasons  indicated  at  68 
FR  44624.  we  did  not  grant  a  stay  of  the 
final  rules  pending  our  reconsideration 
of  these  issues. 

On  August  14.  2003,  we  held  a  public 
hearing  on  the  issues  for  which  we 
granted  reconsideration.  Twenty-two 
individuals  gave  oral  presentations  at 
the  hearing.  The  transcript  of  their 
comments  is  located  in  Docket  OAR- 
2001-0004  (Legacy  Number  A-90-37). 
which  can  be  accessed  on  the  internet 
at  http://www.epa.gov/edocket. 

We  provided  a  public  comment 
period  on  the  reconsideration  issues 
that  ended  on  August  29,  2003.  For 
issues  arising  out  of  the  August  14th 
public  hearing,  the  comment  period  was 
extended  until  September  15.  2003. 
More  than  400  written  public  comments 
on  the  reconsideration  issues  were 
received.  The  individual  comment 
letters  can  be  found  in  Docket  OAR- 
2001-0004  (Legacy  Number  A-90-37). 

111.  Today's  Action 

At  this  time,  we  are  announcing  our 
final  action  after  reconsideration  of 
these  six  issues.  We  are  also  announcing 
our  final  decision  on  reconsideration  of 
the  remaining  issues  that  were  raised  by 
the  petitioners.  Today,  we  are  making 
available  a  document  entitled. 
"Technical  Support  Document  for 
Prevention  of  Significant  Deterioration 
(PSD)  and  Non-attainment  New  Source 
Review  (NSR):  Reconsideration.  '  EPA 
456/R-03-005  (Technical  Support 
Document).  This  document  contains  (1) 
a  summary  of  comments  received  on  the 
issues  for  which  we  granted 
reconsideration  and  our  responses  to 
these  comments,  and  (2)  a  summary  of 
petition  issues  for  which  we  are  not 
granting  reconsideration,  and  our 
rationale  for  denying  reconsideration. 
This  document  is  available  on  our  Web 
site  at  http://\^^^'v^■.epa.gov/nsr/ :  and, 
through  the  National  Technical 
Information  Ser\'ices.  5285  Port  Royal 
Road.  Springfield,  VA  22161;  telephone 
(800)  553-6846.  e-mail  http:// 
wwv,'. ntis.gov:  and.  from  the  US  EPA, 
Librar>-  Ser\ices.  MD  C2 6 7-01,  Research 
Triangle  Park,  NC  27711,  telephone 
(919)  541-2777.  e-mail 
library.rtp@epa.gov. 


A.  Six  Issues  for  Which  Reconsideration 
Was  Granted 

We  received  numerous  responses  to 
our  request  for  comment  on  the 
"Supplemental  Analysis  of  the 
Environmental  Impact  of  the  2002  Final 
NSR  Improvement  Rule."  After  carefully 
considering  the  information  that  was 
submitted,  we  have  determined  that 
none  of  the  new  information  presented 
leads  us  to  conclude  that  the  analysis 
was  incorrect  or  substantially  flawed. 
Therefore,  we  are  re-affirming  the 
validity  of  the  original  conclusions.  A 
summar\'  of  the  comments  received  and 
our  responses  to  these  comments  can  be 
found  in  our  Technical  Support 
Document. 

With  respect  to  the  five  remaining 
issues  on  which  we  granted 
reconsideration,  we  have  concluded  that 
two  clarifications  to  the  underlying 
rules  are  warranted.  These  changes 
relate  to  issues  raised  as  a  result  of  our 
request  for  comment  on:  (1)  Whether 
replacement  units  should  be  allowed  to 
use  the  actual-to-projected-actual 
applicability  test  to  determine  whether 
installing  a  replacement  unit  results  in 
a  significant  emissions  increase:  and.  (2) 
using  potential-to-emit  (PTE)  to 
determine  the  baseline  actual  emissions 
for  an  emissions  unit  on  which 
construction  began  after  the  24-month 
baseline  period  when  establishing  a 
PAL.  As  explained  below,  while  we  are 
not  making  any  changes  to  the  general 
approach  in  the  final  rules  with  respect 
to  these  issues,  we  are  making  two 
clarifv'ing  changes  to  the  regulations. 
First,  we  are  adding  a  definition  of 
replacement  unit  to  the  final  rules. 
Second,  we  are  clarif\ing  that  the 
potential-to-emit  approach  for 
determining  baseline  actual  emissions 
when  establishing  a  PAL  is  only 
available  to  emissions  units  that  are 
added  to  the  major  stationar>'  source 
after  the  24-month  baseline  period,  and 
is  not  available  to  emissions  units  that 
existed  during  the  baseline  period 
whether  or  not  they  have  been  modified 
since  that  time. 

We  are  not  making  any  changes  to  the 
final  rules  with  respect  to  eliminating 
synthetic  minor  limits  [(r)(4)  limits] 
under  the  PAL.  the  "reasonable 
possibility"  requirement  for  triggering 
recordkeeping  and  reporting  provisions, 
or  the  effect  of  redesignation  of  an  area 
from  attainment  to  nonattainment  on 
Cleam  Unit  status.  Our  reasons  for  this 
conclusion,  and  our  response  to 
significant  comments  received,  are 
summarized  in  our  Technical  Support 
Document. 

1.  Replacement  Units 
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We  have  decided  to  continue  to  allow 
the  owner  or  operator  of  a  major 
stationarv'  source  (vou)  to  use  the  actual- 
to-pr(.|octed-actudl  applicability  test  to 
determine  whether  installing  a 
replacement  unit  results  in  a  significant   - 
emissions  increase.  However,  as  we 
reconsidered  this  issue  and  reviewed 
comments,  we  found  one  commenter 
that  recommended  that  EPA  include  a 
definition  of  "replacement  unit"  in  the 
regulations.  The  commenter  asked  that 
this  definition  describe  how  the 
replacement  unit  may  differ  from  the 
replaced  unit.  The  commenter  also 
recommended  that  we  indicate  that  the 
replaced  unit  must  be  removed  from  the^. 
site  or  rendered  permanently 
inoperable. 

VVe  believe  that  the  current  rules,  as 
supplemented  bv  the  discussion  in  the 
December  2002  preamble,  are  self- 
impiementing  for  replacement  units. 
Nevertheless,  we  agree  with  the 
commenter  that  a  definition  of 
"replacement  unit"  would  render 
implementation  easier  Thus,  today  we 
are  addnig  regulatory  language  to 
further  clarifv'  our  intentions  regarding 
replacement  units.  Today's  action 
revises  the  definition  of  "emissions 
unit"  to  clarif\'  that  a  replacement  unit 
is  considered  an  existing  emissions  unit 
(e.g..  §51.1 66(b){7)(ii))  and  therefore  is 
eligible  for  the  actual-to-projected-actual 
test  for  major  NSR  applicability 
determinations. 

in  addition,  today's  rule  revisions  add 
a  definition  of  'replacement  unit"  that 
codifies  longstanding  policy  and 
practice.  In  the  preamble  to  the  1992 
WEPCO  rule,  we  first  stated  that  we 
would  "consider  a  unit  to  be  replaced 
if  it  would  constitute  a  reconstructed 
unit  withm  the  meaning  of  40  CFR 
60.1,5,"  which  is  the  section  of  the  .New 
Source  Performance  Standards  (NSPS) 
General  Provisions  that  governs 
reconstruction.  See  57  FR  32323. 
column  1.  VVe  have  adopted  this 
threshold  in  today's  rule,  by  defining 
"replacement  unit"  to  include 
reconstructed  units,  as  well  as 
emissions  units  that  completely  take  the 
place  of  an  existing  emissions  unit.  See. 
e.g..§51.166(b)(32)(i). 

We  note  that  we  have  never 
considered  "replacement  units"  to 
include  replacements  that  significantly 
change  the  nature  of  the  replaced  unit; 
it  is  this  inherent  limitation  that  makes 
the  application  of  the  actual-to- 
projected-actual  applicahilitv  test 
appropriate.  It  is  reasonable  to  compare 
the  baseline  actual  emissions  from  the 
replaced  unit  to  the  projected  actual 
emissions  of  the  replacement  unit 
because  the  units  are  effectivelv  the 
same  existing  emissions  unit.  Thus. 


consistent  with  the  recently  finalized 
equipment  replacement  exclusion 
provisions,  the  limiting  principle  here  is 
that  the  replacement  unit  must  be 
identical  or  functionally  equivalent  and 
must  not  change  the  basic  design 
parameters  of  the  affected  process  unit 
[e.g..  for  EUSGUs  this  might  mean  heat 
input  and  fuel  consumption 
specifications).  See,  e.g., 
§§51.166(b)(32}(ii)and  (iii).  We  also 
believe,  however,  that  we  need  not  and 
should  not  treat  efficiency  as  a  basic 
design  parameter,  as  we  do  not  believe 
major  NSR  was  intended  to  impede 
industry  in  making  energy  and  process 
efficiency  improvements.  We  believe 
such  improvements,  on  balance,  will  be 
beneficial  both  economically  and 
environmentally. 

We  also  believe  that  it  has  always 
been  implicit  in  the  concept  of  a 
replacement  unit  that  the  replaced  unit 
must  cease  operation.  Today's  rule 
makes  this  principle  explicit  by 
requiring  you  to  remove  or  permanently 
disable  the  replaced  unit,  or  take  a 
permit  condition  to  permanently 
prohibit  its  operation.  In  general,  if  you 
bring  the  replaced  unit  back  into 
operation,  it  must  be  treated  as  a  new 
emissions  unit,  to  which  the  actual-to- 
potential  emissions  test  applies.  See, 
e.g.,§51.166(b)(32)(iv). 

Finally,  today's  rule  spells  out  that 
you  cannot  generate  an  emissions 
reduction  credit  from  emissions 
reductions  that  are  attributable  to  the     ■ 
shutdown  of  the  replaced  emissions 
unit.  See.  e.g.,  §51.166(b)(32).  This 
provision  addresses  concerns  about  the 
possible  double-counting  of  emissions 
reductions  that  could  otherwise  occur. 
Thus,  if  you  use  the  baseline  actual 
emissions  of  the  replaced  unit  when 
applying  the  actual-to-projected-actual 
emissions  test  to  measure  the  emissions 
increase  resulting  from  the  replacement 
unit,  you  cannot  subsequently  take 
credit  for  the  emissions  reductions  that 
occur  when  you  shut  down  the  replaced 
unit.  However,  this  provision  is  not 
intended  to  prevent  you  from  generating 
creditable  emissions  reductions  through 
other  activities  at  the  replacement  unit. 
For  example,  you  may  be  able  to 
generate  an  emissions  reduction  credit  if 
you  reduce  emissions  by  installing  an 
inherently  less-polluting  replacement 
unit  and  accept  an  enforceable  emission 
limitation  that  is  lower  than  the  baseline 
actual  emissions  of  the  replaced  unit. 
Such  an  emissions  reduction  would  be 
creditable  if  all  other  criteria  for 
generating  such  credit  are  met. 


2.  Emission  Units  for  Which  You  Began 
Actual  Construction  After  the  PAL 
Baseline  Period 

We  have  decided  to  retain  the 
calculation  method  that  u.ses  potential- 
to-emit  (PTE)  to  determine  the  baseline 
actual  emissions  for  an  emissions  unit 
for  which  you  began  actual  construction 
after  the  24-nionth  PAL  baseline  period 
when  establishing  a  PAL.  As  we 
reconsidered  this  issue  and  reviewed 
comments,  however,  we  decided  it  was 
appropriate  to  clarifv'  that  this  method 
of  calculation  applies  only  to  emissions 
units  initially  constructed  after  the  PAL 
baseline  period. 

As  reflected  in  the  July  30.  2003 
Federal  Register  notice,  our  intent  was 
to  limit  the  use  of  PTE  to  emissions 
units  that  were  not  in  existence  during 
the  baseline  period.  VVe  explained  in  the 
July  notice  that  we  included  this 
provision,  and  the  provision  requiring 
the  emissions  of  shut  down  units  to  be 
subtracted  from  the  PAL  level,  "in 
recognition  that  the  set  of  emissions 
units  at  your  source  at  the  time  of  PAL 
permit  issuance  may  be  different  from 
the  set  of  emissions  units  that  existed 
during  the  baseline  period.  You  may 
have  constructed  additional  emissions 
units,  permanently  shut  down 
previously  existing  emissions  units,  or 
both."  See  68  FR  44625,  column  3. 

However,  in  providing  for  the 
inclusion  of  PTE  for  some  units,  the 
language  of  the  rule  referred  only  to 
"units  on  which  actual  construction 
began"  after  the  PAL  baseline  period. 
See,  e.g..  40  CFR  52.21{aa)(6). 
"Construction"  is  defined  as  "any 
physical  change  or  change  in  the 
method  of  operation  (including 
fabrication,  erection,  installation, 
demolition,  or  modification  of  an 
emissions  unit)  which  would  result  in  a 
change  in  actiial  emissions."  See.  e.g., 
40  CFR  52.21(b)(8).  Because  the 
definition  of  "construction" 
encompasses  modifications,  we  are 
concerned  that,  in  the  fiiture.  there 
might  be  confusion  regarding  the 
intended  scope  of  this  provision.  It  was 
not  our  intention  to  extend  this 
provision  to  units  that  merely  undergo 
a  modification  following  the  baseline 
period.  Therefore,  we  are  changing  the 
rule  language  to  explicitly  exclude  such 
units. 

B.  Remaining  Issues  in  Petitions  for 
Reconsideration 

We  deny  the  petitioners'  requests  for 
reconsideration  on  the  remaining  issues 
raised  in  the  petitions,  because  they 
have  failed  to  meet  the  standard  for 
reconsideration  under  section 
307(d)(7)(B)  of  the  CAA.  .Specifically, 
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the  petitioners  have  failed  to  show;  That 
it  was  impracticable  to  raise  their 
objections  during  the  comment  period. 
or  that  the  grounds  for  their  objections 
arose  after  the  close  of  the  comment 
period:  and/or  that  their  concern  is  of 
central  relevance  to  the  outcome  of  the 
rule.  We  discuss  our  reasons  for  denying 
reconsideration  in  the  Technical 
Support  Document,  which  is  available 
on  our  Web  site  at  http://www.epa.gov/ 
nsr. 

rV.  Statutory  and  Executive  Order 
Reviews 

On  December  31.  2002.  we  finalized 
rule  changes  to  the  regulations 
governing  the  NSR  programs  mandated 
by  parts  C  and  D  of  title  1  of  the  Act. 
With  today's  action  we  are  promulgating 
two  minor  clarifications  to  the  final 
rules.  Accordingly,  we  believe  that  the 
rationale  provided  with  the  final  rules  is 
still  applicable  and  sufficient. 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si  00  million  .or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivitv.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  "taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  EPA 
that  it  considers  this  a  'significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order,  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 


B  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  We  are 
not  promulgating  any  new  paperwork 
{e.g..  monitoring,  reporting, 
recordkeeping)  as  part  of  today's  final 
action.  The  OMB  has  previously 
approved  the  information  collection 
requirements  contained  in  the  existing 
regulations  (40  CFR  parts  51  and  52) 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  has  assigned  OMB  control  number 
2060-0003.  EPA  ICR  number  1230.11.  A 
copy  of  the  OMB  approved  Information 
Collection  Request  (ICR)  mav  be 
obtained  from  Susan  Auby.  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822T);  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  or  bv  calling 
(202) 566-1672. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Analysis 

The  EPA  has  determined  that  it  is  not 
necessan,'  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  that  is  a  small  industrial  entity 
as  defined  in  the  U.S.  Small  Business 
Administration  (SB A)  size  standards 
{see  13  CFR  121.201):  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50.000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  (  onsidering  the  economic 
impacts  of  today's  action  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impart  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulator^'  flexibility  analyses  is  to 
identif>'  and  address  regulatory- 
alternatives  'which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulator}'  burden,  or 
otherwise  has  a  positive  economic 
effect,  on  all  of  the  small  entities  subject 
to  the  rule.  A  Regulatorv  Flexibilitv  Act 
Screening  Analysis  (RFASA).  developed 
as  part  of  a  1994  draft  Regulatorv  Impact 
Analysis  (RIA)  and  incorporated  into 
the  September  1995  ICR  renewal 
analysis,  showed  that  the  changes  to  the 
NSR  program  due  to  the  1990  Clean  Air 
Act  amendments  would  not  have  an 
adverse  impact  on  small  entities.  This 
analysis  encompassed  the  entire 
universe  of  applicable  major  sources 
that  were  likely  to  also  be  small 
businesses  (approximately  50  "small 
business"  major  sources).  Because  the 
administrative  burden  of  the  NSR 
program  is  the  primary  source  of  the 
NSR  program's  regulatory  costs,  the 
analysis  estimated  a  negligible  "cost  to 
sales"  (regulator}'  cost  divided  by  the 
business  category  mean  revenue)  ratio 
for  this  source  group.  Currentlv,  and  as 
reported  in  the  current  ICR.  there  is  no 
economic  basis  for  a  different 
conclusion. 

We  believe  the  rule  changes  in  the 
December  31,  2002  final  rule  will 
reduce  the  regulatory  burden  associated 
with  the  major  NSR  program  for  all 
sources,  including  all  small  businesses, 
by  improving  the  operational  flexibility 
of  owners  and  operators,  improving  the 
clarity  of  requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  Today's  action 
consists  of  two  minor  clarifications  to 
the  December  31.  2002  final  rule  and 
does  not  change  our  overall  assessment 
of  regulatory  burden.  We  have  therefore 
concluded  that  the  rule  changes  in 
December  31.  2002  final  rule,  as 
clarified  by  today's  action,  will  relieve 
regulator}-  burden  for  all  small  entities. 
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D  I  'nfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.-\).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator)'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  I'nder  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost-  - 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
.Xdministrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
.^lternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR,^  a  small 
government  agency  plan. 

The  plan  must  provide  for  notif\'ing 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timelv  input  in  the  development  of  EPA 
regulatorv  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  have  determined  that  today's 
action  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  S 1  no  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  vear. 
Although  initially  the  changes  in  the 
December  .31.  2002  final  rule  are 
Bxpec;ted  to  result  in  a  small  increase  in 
the  burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  be 
included  in  the  State's  SIP.  as  well  as 
other  small  increases  in  burden 
discussed  under  "Paperwork  Reduction 
Act"  in  the  preamble  to  the  December 
31.  2002  final  rule,  those  revisions  will 
ultimately  provide  greater  operational 
flexibility  to  sources  permitted  bv  the 
States,  which  will  in  turn  reduce  the 


overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  In  addition,  we  believe 
the  2002  rule  changes  will  actually 
reduce  the  regulatory  burden  associated 
with  the  major  NSR  program  by 
improving  the  operational  flexibility  of 
owners  and  operators,  improving  the 
clarity  of  requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  fle.xibility.  Today's  action 
does  not  increase  regulatory  burden  but 
merely  clarifies  two  aspects  of  the  2002 
rule  changes.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  sections 

202  and  205  of  the  UMRA.  For  the  same 
reasons  stated  above,  we  have 
determined  that  today's  action  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  section 

203  of  the  UMRA. 

E.  Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  action  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  While  the  final 
rule  published  on  December  31,  2002 
will  result  in  some  expenditures  by  the 
States,  wt  expect  those  expenditures  to 
be  limited  to  $331,250  per  year.  This 
figure  includes  the  small  increase  in  the 
burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  revise 
the  State's  SIP.  However,  the  revisions 
contained  in  the  December  31.  2002 
final  rule  provide  greater  operational 
flexibility  to  sources  permitted  by  the 
States,  which  will  in  turn  reduce  the 
overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  Today's  action  does  not 
increase  regulatory  burden  but  merely 


clarifies  two  aspects  of  the  December  31, 
2002  final  rule.  Thus.  Executive  Order 
13132  does  not  apply  to  today's  action.' 

F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

-  Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Today's  action  does  not 
have  tribal  implications  as  specified  in 
Executive  Order  13175,  Thus,  Executive 
Order  13175  does  not  apply  to  this 
action. 

The  purpose  of  the  December  31,  2002 
final  rule  is  to  add  greater  flexibilitv  to 
the  existing  major  NSR  regulations. 
Those  changes  will  benefit  permitting 
authorities  and  the  regulated 
community,  including  any  major  source 
owned  by  a  tribal  government  or  located 
in  or  near  tribal  land,  by  providing 
increased  certainty  as  to  when  the 
requirements  of  the  NSR  program  apply. 
Taken  as  a  whole,  the  December  31. 
2002  final  rule  should  result  in  no 
added  burden  or  compliance  costs  and 
should  not  substantially  change  the 
level  of  environmental  performance 
achieved  under  the  previous  rules. 

EPA  anticipates  that  initially  the 
changes  in  the  December  31.  2002  final 
rule  will  result  in  a  small  increase  in  the 
burden  imposed  upon  Reviewing 
Authorities  in  order  for  them  to  be 
included  in  the  State's  SIP. 
Nevertheless,  those  revisions  will 
ultimately  provide  greater  operational 
flexibility  to  sources  permitted  by  the 
States,  which  will  in  turn  reduce  the 
overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  In  comparison,  no  tribal 
government  currenth  has  an  approved 
tribal  implementation  plan  (TIP)  under 
the  (^lean  Wr  Act  to  implement  the  NSR 
program.  The  Federal  government  is 
currently  the  NSR  permitting  authority 
in  Indian  country.  Thus,  tribal 
governments  should  not  experience 
added  burden  from  the  December  31. 
2002  final  rule,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  that  rule.  Additionally,  although 
major  stationary  sources  affected  by  the 
December  31,  2002  final  rule  could  be 
located  in  or  near  Indian  country  and/ 
or  be  owned  or  operated  bv  tribal 
governments,  such  sources  would  not 
incur  additional  costs  or  compliance 
burdens  as  a  result  of  that  rule.  Instead. 
the  only  effect  on  such  sources  should 
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be  the  benefit  of  the  added  certainty  and 
flexibihty  provided  by  that  ruh^  For  the 
reasons  stated  above,  we  do  not  believe 
that  today's  action,  which  clarifies  two 
aspects  of  the  December  31 ,  2002  final 
rule,  would  increase  burden  for  tribal 
governments.  In  addition,  we  do  not 
anticipate  that  today's  action  would 
have  substantial  direct  effects  on 
sources  located  in  or  near  Indian 
country  or  sources  owned  or  operated 
bv  tribal  governments. 

In  our  July  30,  2003  notice.  EPA 
specifically  solicited  additional 
comment  on  today's  final  action  from 
tribal  officials. 

G.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997).  " 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  mav  have  a 
disproportionate  effect  on  children'.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  action  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  We 
believe  that  the  December  31,  2002  final 
rule  as  a  whole  will  result  in  equal  or 
better  environmental  protection  than 
provided  by  earlier  regulations,  and  do 
so  in  a  more  streamlined  and  effective 
manner.  Similarly,  today's  action 
merely  clarifies  two  aspects  of  the 
December  31,  2002  final  rule  and  does 
not  change  substantially  the  level  of 
environmental  protection  provided  by 
thatrule.  As  a  result,  today's  action  is 
not  expected  to  present  a 
disproportionate  environmental  health 
or  safety  risk  for  children, 

H.  Executive  Order  1321 1— Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Today's  action  is  not  a  "significant 
energy  action"  as  defined  in  Executive 
Order  13211.  "Actions  Concerning 


Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  The  December  31,  2002  final 
rule  improves  the  ability  of  sources  to 
undertake  pollution  prevention  or 
energy  efficiency  projects,  switch  to  less 
polluting  fuels  or  raw  materials, 
maintain  the  reliability  of  production 
facilities,  and  effectively  utilize  and 
improve  existing  capacity.  That  rule 
also  includes  a  number  of  provisions  to 
streamline  administrative  and 
permitting  processes  so  that  facilities 
can  quickly  accommodate  changes  in 
supply  and  demand.  It  provides  several 
alternatives  that  are  specifically 
designed  to  reduce  administrative 
burden  for  sources  that  use  pollution 
prevention  or  energy  efficient  projects. 
Today's  action  merely  clarifies  two 
aspects  of  the  December  31,  2002  final 
rule  and  thus  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today'saction  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary' 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  §  5 
U.S.C.  801.  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  the  final  rule 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 


House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  final 
rule  in  the  Federal  Register.  A  major 
rule  cannot  take  effect  until  60  days 
after  it  is  published  in  the  Federal 
Register  This  action  is  not  a  "major 
rule    as  defined  by  5  U.S.C,  §804(2), 
The  rule  will  be  effective  November  7, 
2003. 

V.  Statutory  .Authority 

The  statutory  autnority  for  this  action 
is  provided  by  sections  101.  111.  114. 
116.  301 .  and  307  of  the  CAA  as 
amended  (42  U.S.C.  7401.  7407.  7411, 
7414,  7416,  and  7601). 

\  I    ludii  lal  Kf'\  if'M 

Under  section  307(b)(  1 )  of  the  Act, 
judicial  review  of  the  December  31. 
2002  final  rule  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  March  3,  2003.  Any 
such  judicial  review  is  limited  to  only 
those  objections  that  are  raised  with 
reasonable  specificity  in  timely 
comments.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  that  are  the 
subject  of  the  December  31.  2002  final 
rule  may  not  be  challenged  later  in  civil 
or  criminal  proceedings  brought  by  us  to 
enforce  these  requirements 

List  of  Subierfs  in  40  CFR  Parts  51  and 

52 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Lead,  Nitrogen  oxides.  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  October  30.  2003. 
Marianne  Horinko. 

Acting  Administrator 

■  For  the  reasons  set  out  in  the  preamble, 
title  40.  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  51— [AMENDED] 

■  1    i  tie  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401- 
7671q, 

Subpart  I— [Amsnded] 

■  2,  Section  51.1b5  is  amended: 

■  a.  By  revising  paragraph  (a)(l)(vii)(B), 

■  b.  By  adding  paragraph  (a)(l)(xxi), 

■  c.  By  revising  paragraph  (f)(6). 
The  revisions  read  as  follows: 

§51.165     Permi!  requirements 

(a)  *  *  * 
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(1)  *   *   * 

(vii)  *    *    * 

(B)  An  exi.sting  (^missions  unit  is  anv 
emissions  unit  that  does  not  meet  the 
requirements  in  paragraph  (a)(l)(vii)(A) 
of  this  section.  A  replacement  unit,  as 
defined  in  paragraph  (a)(l)(xxi)  of  this 
section   is  an  existing  emissions  unit. 
***** 

(xxi)  Replacement  unit  means  an 
emissions  unit  for  which  all  the  criteria 
listed  in  paragraphs  (a)(l)(xxi)(A) 
through  (D)  of  this  section  are  met.  No 
creditable  emission  reductions  shall  be 
generated  from  shutting  down  the 
existing  emissions  unit  that  is  replaced. 

(A)  The  emissions  unit  is  a 
reconstructed  unit  within  the  meaning 
of  §  60. 15(b)(l )  of  this  chapter,  or  the 
emissions  unit  completely  takes  the 
place  nf  an  existing  emissions  unit. 

(B)  The  emissions  unit  is  identical  to 
(ir  functionally  equivalent  to  the 
replaced  emissions  unit. 

(C)  The  replacement  does  not  alter  the 
basic  design  parameters  (as  discussed  in 
paragraph  (h)(2J  of  this  section)  of  the 
process  unit. 

(D)  The  replaced  emissions  unit  is 
permanently  removed  from  the  major 
stationary  source,  otherwise 
permanently  disabled,  or  permanently 
barred  from  operation  by  a  permit  that 
IS  enforceable  as  a  practical  matter.  If 
the  replaced  emissions  unit  is  brought 
hack  into  operation,  it  shall  constitute  a 
new  emissions  unit. 
***** 

(f)  *    *    * 

(6)  Setting  the  10-tear  actuals  PAL 
level,  (i)  Except  as  provided  in 
paragraph  (f)(6)(ii)  of  this  section,  the 
plan  shall  provide  that  the  actuals  PAL 
level  for  a  major  stationary  source  shall 
be  established  as  the  sum  of  the  baseline 
actual  emissions  (as  defined  in 
paragraph  (a)(l)(xxxv)  of  this  section)  of 
the  PAL  pollutant  for  each  emissions 
unit  at  the  source;  plus  an  amount  equal 
to  the  applicable  significant  level  for  the 
PAL  pollutant  under  paragraph  (a)(l)(x) 
of  this  section  or  under  the  Act, 
whichever  is  lower.  When  establishing 
the  actuals  PAL  level,  for  a  PAL 
pnjlutant.  only  one  consecutive  24- 
month  period  must  be  used  to 
determine  the  baseline  actual  emissions 
for  all  existing  emissions  units. 
However,  a  different  consecutive  24- 
intrnth  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions 
associated  with  units  that  were 
permanently  shut  down  after  this  24- 
mrmth  period  must  be  subtracted  from 
the  PAL  level.  The  reviewing  authority 
shall  specifv  a  reduced  P.M.  ievel(s)  (in 
tons/yr)  in  the  PAL  permit  to  become 
effective  on  the  future  compliance 


date(s)  of  any  applicable  Federal  or 
State  regulatory  requirement(s)  that  the 
reviewing  authority  is  aware  of  prior  to 
issuance  of  the  PAL  permit.  For 
instance,  if  the  source  owner  or  operator 
will  be  required  to  reduce  emissions 
from  industrial  boilers  in  half  from 
baseline  emissions  of  60  ppm  NOx  to  a 
new  rule  limit  of  30  ppm,  then  the 
permit  sltall  contain  a  future  effective 
PAL  level  that  is  equal  to  the  current 
PAL  level  reduced  by  half  of  the  original 
baseline  ^missions  of  such  unit(s). 
(ii)  For  newly  constructed  units 
(which  do  not  include  modifications  to 
existing  Units)  on  which  actual 
construction  began  after  the  24-month 
period,  in  lieu  of  adding  the  baseline 
actual  eniissions  as  specified  in 
paragraph  (f){6)(i)  of  this  section,  the 
emissions  must  be  added  to  the  PAL 
level  in  a|i  amount  equal  to  the  potential 
to  emit  of  the  units, 
***** 

■  3.  Section  51.166  is  amended: 

■  a.  By  revising  paragraph  (b)(7)(ii). 

■  b.  By  adding  paragraph  (b)(32). 

■  c.  By  revising  paragraph  (w)(6). 
The  revisions  read  as  follows: 

§51.166     Prevention  of  significant 
deterioration  of  air  quality. 

(bj  "    *    * 

(7)*    *|* 

(ii)  An  existing  emissions  unit  is  any 
emissions  unit  that  does  not  meet  the 
requirements  in  paragraph  (b)(7)(i)  of 
this  sectibn.  A  replacement  unit,  as 
defined  in  paragraph  (b)(32)  of  this 
section,  if  an  existing  emissions  unit. 


an,  ifi  an 

*         * 


(32)  Replacement  unit  means  an 
emissions  unit  for  which  all  the  criteria 
listed  in  f)aragraphs  (b)(32)(i)  through 
(iv)  of  thfe  section  are  met.  No  creditable 
emission'reductions  shall  be  generated 
from  shutting  down  the  existing 
emissions  unit  that  is  replaced. 

(i)  The  emissions  unit  is  a 
reconstructed  unit  within  the  meaning 
of  §  60.15(b)(1)  of  this  chapter,  or  the 
emissions  unit  completely  takes  the 
place  of  an  existing  emissions  unit. 

(ii)  The  emissions  unit  is  identical  to 
or  functionally  equivalent  to  the 
replaced  emissions  unit. 

(iii)  The  replacement  does  not  change 
the  basic  design  parameter(s)  (as 
discussed  in  paragraph  (y)(2)  of  this 
section)  of  the  process  unit. 

(iv)  The  replaced  emissions  unit  is 
permanently  removed  from  the  major 
stationary  source,  otherwise 
permanently  disabled,  or  permanently 
barred  from  operation  by  a  permit  that 
is  enforceable  as  a  practical  matter.  If 
the  replaced  emissions  unit  is  brought 


back  into  operation,  it  shall  constitute  a 
new  emissions  unit. 

***** 

(w)  *    *    * 

(6)  Setting  the  W-yenr  actuals  PAL 
level,  (i)  Except  as  provided  in 
paragraph  (w)(6)(ii)  of  this  section,  the 
plan  shall  provide  that  the  actuals  PAL 
level  for  a  major  stationary  source  shall 
be  established  as  the  sum  of  the  baseline 
actual  emissions  (as  defined  in 
paragraph  (b)(47)  of  this  section)  of  the 
PAL  pollutant  for  each  emissions  unit  at 
the  source:  plus  an  amount  equal  to  the 
applicable  significant  level  for  the  PAL 
pollutant  under  paragraph  (b)(23)  of  this 
section  or  under  the  Act,  whichever  is 
lower.  When  establishing  the  actuals 
PAL  level,  for  a  PAL  pollutant,  only  one 
consecutive  24-month  period  must  be 
used  to  determine  the  baseline  actual 
emissions  for  all  existing  emissions 
units.  However,  a  different  consecutive 
24-month  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions 
associated  with  units  that  were 
permanently  shut  down  after  this  24- 
month  period  must  be  subtracted  from 
the  PAL  le\el.  The  re\iewing  authority 
shall  specify  a  reduced  PAL  level(s)  (in 
tons/yr)  in  the  PAL  permit  to  become 
effective  on  the  future  compliance 
date(s)  of  any  applicable  Federal  or 
State  regulatory  requirement(s)  that  the 
reviewing  authority  is  aware  of  prior  to 
issuance  of  the  PAL  permit.  For 
instance,  if  the  source  owner  or  operator 
will  be  required  to  reduce  emissions 
from  industrial  boilers  in  half  from 
baseline  emissions  of  60  ppm  NOx  to  a 
new  rule  limit  of  30  ppm.  then  the 
permit  shall  contain  a  future  effective 
PAL  level  that  is  equal  to  the  current 
PAL  level  reduced  by  half  of  the  original 
baseline  emissions  of  such  unit(s), 

(ii)  For  newly  constructed  units 
(which  do  not  include  modifications  to 
existing  units)  on  which  actual 
construction  began  after  the  24-month 
period,  in  lieu  of  adding  the  baseline 
actual  emissions  as  specified  in 
paragraph  (w)(6)(i)  of  this  section,  the 
emissions  must  be  added  to  the  PAL 
level  in  an  amount  equal  to  the  potential 
to  emit  of  the  units. 


PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthority:  42  U  S.C.  7401.  et  seq. 

Subpart  A — [Amended] 

■  2.  Section  52.21  is  amended: 

■  a.  Bv  revising  paragraph  (b)(7)(ii). 

■  b.  Bv  adding  paragrapn  (b)(33). 

■  c.  By  revising  paragraph  (aa)(6). 
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The  revisions  read  as  follows: 

§  52.21     Prevention  of  significant 
deterioration  of  air  quality. 

(b)*    *    ' 

(7)  *    *    * 

(ii)  An  existing  emissions  unit  is  any 
emissions  unit  that  does  not  meet  the" 
requirements  in  paragraph  (b){7){i)  of 
this  section.  A  replacement  unit,  as 
defined  in  paragraph  (b)(33)  of  this 
section,  is  an  existing  emissions  unit. 
***** 

(33)  Replacement  unit  means  an 
emissions  unit  for  which  all  the  criteria 
listed  in  paragraphs  (b)(33)(i)  through 
(iv)  of  this  section  are  met.  No  creditable 
emission  reductions  shall  be  generated 
from  shutting  down  the  existing 
emissions  unit  that  is  replaced. 

(i)  The  emissions  unit  is  a 
reconstructed  unit  within  the  meaning 
of  §  60.1 5(b)(l )  of  this  chapter,  or  the 
emissions  unit  completely  takes  the 
place  of  an  existing  emissions  unit. 

(ii)  The  emissions  unit  i^  identical  to 
or  functionally  equivalent  to  the 
replaced  emissions  unit. 

(iii)  The  replacement  does  not  alter 
the  basic  design  parameters  (as 
discussed  in  paragraph  (cc)(2)  of  this 
section)  of  the  process  unit. 

(iv)  The  replaced  emissions  unit  is 
permanently  removed  from  the  major 
stationar\-  source,  otherwise 
permanently  disabled,  or  permanently 
barred  from  operation  by  a  permit  that 
is  enforceable  as  a  practical  matter.  If 
the  replaced  emissions  unit  is  brought 
back  into  operation,  it  shall  constitute  a 
new  emissions  unit. 
***** 

(aa)  *   *    * 

(6)  Setting  the  10-year  actuals  PAL 
level  (i)  Except  as  provided  in 
paragraph  (aa)(6)(ii)  of  this  section,  the 
plan  shall  provide  that  the  actuals  PAL 
level  for  a  major  stationary  source  shall 
be  established  as  the  sum  of  the  baseline 
actual  emissions  (as  defined  in 
paragraph  (b)l48)  of  this  section)  of  the 
?.\L  pollutant  for  each  emissions  unit  at 
the  source:  plus  an  amount  equal  to  the 
applicable  significant  level  for  the  PAL 
pollutant  under  paragraph  (b)(23)  of  this 
section  or  under  the  .\c\.  whichever  is 
lower.  When  establishing  the  actuals 
PAL  level,  for  a  PAL  pollutant,  only  one 
consecutive  24-month  period  must'be 
used  to  determine  the  baseline  actual 
emissions  for  all  existing  emissions 
units.  However,  a  different  consecutive 
24-month  period  may  be  used  for  each 
different  PAL  pollutant.  Emissions 
associated  with  units  that  were 
permanently  shut  down  after  this  24- 
month  period  must  be  subtracted  from 
the  PAL  level.  The  reviewing  authority 
shall  specify  a  reduced  PAL  level(s)  (in 


tons/yr)  in  the  PAL  permit  to  become 
effective  on  the  future  compliance 
date(s)  of  any  applicable  Federal  or 
State  regulatory  requirement(s)  that  the 
reviewing  authority  is  aware  of  prior  to 
issuance  of  the  PAL  permit.  For 
instance,  if  the  source  owner  or  operator 
will  be  required  to  reduce  emissions 
from  industrial  boilers  in  half  from 
baseline  emissions  of  60  ppm  NOx  to  a 
new  rule  limit  of  30  ppm,  then  the 
permit  shall  contain  a  future  effective 
PAL  level  that  is  equal  to  the  current 
PAL  level  reduced^by  half  of  the  original 
baseline  emissions  of  such  unif(s}. 
(ii)  For  newly  constructed  units 
(which  do  not  include  modifications  to 
existing  units)  on  which  actual 
construction  began  ^er  the  24-month 
period,  in  lieu  of  adding  the  baseline 
actual  emissions  as  specified  in 
paragraph  (aa)(6)(i)  of  this  section,  the 
emissions  must  be  added  to  the  PAL 
level  in  an  amount  equal  to  the  potential 
to  emit  of  the  units. 

(FR  Doc.  03-28104  Filed  11-6-03;  8:45  am] 
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AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule:  petition  for 

reconsideration,  comments  requested. 


SUMMARY:  This  document  seeks  public 
comment  on  petitions  filed  for 
reconsideration  of  certain  rules  adopted 
by  the  Commission  in  the  Second 
Improved  TRS  Order,  published  at  68 
FR  50973  (August  25.  2003).  The 
petitions  request  that  the  Commission 
waive  and  reconsider  its  rules  regarding 
the  emergency  call  handling  of  TRS 
calls,  and  that  the  Commission  waive  its 
rules  regarding  three-way  call 
processing  at  telecommunications  relay 
centers. 

DATES:  Interested  parties  may  file 
comments  in  this  proceeding  on  or 
before  October  20,  2003.  Reply 
comments  may  be  filed  on  or  before 
October  30,  2003.  Parties  that  may  have 
already  submitted  comments  in  this 
proceeding  need  not  resubmit  those 
comments  unless  they  choose  to  update 
them. 


ADDRESSES:  I'ederal  Communications 
Commission,  445  12th  Street.  SW„ 

VVashinctnn   DC  _'ns  =  4 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Jackson,  (Consumer  & 
Governmental  Affairs  Bureau,  Disability 
Rights  Office  at  (202)  418-2247  (voice). 
(202)  418-7898  (TTY),  or  e-mail  at 
Dana.lackf!on@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  When 
hung  comments,  please  reterence  CC 
Docket  No.  98-67.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  bv 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (Mav  1,  1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gev/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption,  in 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Ser\'ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions. for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>.  "  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Natek,  Inc.,  will  receive  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
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Drive,  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addrpssed  to  44.T  12th  Street.  SVV., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortc.h.  Office  of 
the  Secretary.  Federal  Cummimications 
Commission.  44.t  12th  Street,  S\V., 
Room  T\V-B204.  Washington.  DC 
20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted,  along  with  three  paper 
copies,  to:  Dana  Jackson,  Consumer  & 
Governmental  Affairs  Bureau,  Disability 
Rights  Office.  445  12th  Street,  S\V.. 
Room  6-C410.  Washington  DC  20554. 
Such  a  submission  should  be  on  a  3,5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  97  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only  " 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case.  CC  Docket  No.  98- 
67),  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "'Disk  Copy — Not 
an  Originait"  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  Qualex  International. 
Portals  II.  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 

Pursuant  to  §1.1206  of  the 
Commission's  rules.  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  e.Y  parte  communications  are 
subject  to  disclosure. 

Copies  of  any  subsequently  filed 
documents  in  this  matter  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  Public  Notice 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Poj-tals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com. 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  (202) 


4 18-0531  (voice),  (202)  418-7365 
(TTY).  This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dro. 

Synopsis 

On  September  23,  2003,  AT&T  Corp. 
(  "AT&T")  filed  a  petition  for  limited 
reconsideration  to  the  Second  Improved 
TRS  Order  published  at  68  FR  50973 
(August  25.  2003).  AT&T  requests  that 
the  Comdiission  grant  waivers  to  certain 
requirements  adopted  by  the 
Commission  in  the  Second  Improved 
TRS  Order  concerning  emergency  call 
hand  ling  iand  three-way  calling.  See 
AT&T.  AT&-T  Petition  for  Limited 
Reconsideration  and  for  Waiver,  CC 
Docket  Np.  98-67.  CG  Docket  03-123. 

On  September  29,  2003,- Verizon  filed 
a  petitiori  for  reconsideration  to  the 
Second  Ibiproved  TRS  Order.  Verizon 
also  requests  that  the  Commission 
reconsider  the  requirements  regarding 
the  handling  of  emergency  calls  at 
telecomnjunications  relay  centers.  See 
Verizon,  f'etition  for  Reconsideration  of 
Verizon.  CC  Docket  No,  98-67,  CG 
Docket  >^.  03-123.  ^ 

Federal  Ccjmmunications  Commission. 

Margaret  M-  Egler, 

Deputy  Chfef.  Consumer  &■  Governmental 
Affairs  Buienu. 

|FR  Dor.  0i:i-28016  Filed  11-6-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 

Administration 

49  CFR  Part  383 

[Docket  No   FMCSA-2001-11117] 

RIN2126-AA70 

Limitations  on  the  Issuance  of 
Commercial  Drivers  Licenses  With  a 
Hazardous  Materials  Endorsement 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  liiterim  final  rule;  delay  of 
compliaiice  date:  request  for  comments. 


SUMMARYl  The  FMCSA  amends  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  prohibiting 
States  from  issuing,  renewing, 
transferring  or  upgrading  a  commercial 
driver's  license  (CDL)  with  a  hazardous 
materials  (hazmat)  endorsement  unless 
the  Transportation  Security 
Administration  (TSA)  has  first 
conducted  a  background  records  check 
of  the  applicant  and  determined  the 
applicant  does  not  pose  a  security  risk 
warrantitg  denial  of  the  hazardous 


materials  endorsement.  The  compliance 
date  provisions  being  revised  require 
States  to  collect  fingerprints  from 
indi\  iduals  applying  for.  renewing, 
upgrading  or  transferring  a  hazmat 
endorsement  for  a  CDL  beginning 
November  3.  2003.  FMCSA  and  'tsA  are 
changing  that  date  to  April  1,  2004,  and 
TSA  may  postpone  that  date,  in 
individual  cases,  to  not  later  than 
December  1,  2004. 

DATES:  Effective:  This  rule  is  effective  on 
November  3,  2003.  Compliance:  State 
compliance  with  this  rule  is  required 
beginning  April  1,  2004. 

Comments-  (Comments  must  be 
received  on  or  before  January  6,  2004, 
ADDRESSES:  "V'ou  mav  submit  comments 
identified  hv  DOT  CMS  Doc:ket  Number 
FMCSA— 2001-1  n  17  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fcja;  1-202-493-2251. 

•  A7fj;7:  Docket  .Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW.,  Nassif  Building. 
Room  PL-401.  Washington.  DC  20590- 
0001. 

•  Hand  delivery-:  Room  PL-401  on  the 
plaza  level  of  the  Nassif  Building.  400 
Seventh  Street.  SW..  Washington.  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Fridav.  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://w\v\v. regulations. gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Rpgulatorv  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov.  including  any  personal 
information  prcnided.  Please  see  the 
Privacy  Act  heading  for  hirther 
information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
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Statement  in  the  Federal  Register 

published  on  April  11.  2000  (Volume 
65.  Number  70;  Pages  19477)  or  vou 
may  visit  http://dn\^.doi.(iov 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable.  The 
FMCSA  mav.  however,  issue  a  final  rule 
at  any  tmie  after  the  close  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Redmond.  Office  of  Safety 
Programs,  (202)  366-9579.  FMCSA,  400 
7th  Street,  SVV.,  Washington,  DC  20590. 
Office  hours  are  from  8:30  a.m.  to  5 
p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidavs 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  IFR  is  being  adopted  without 
prior  notice  and  public  comment. 
However,  interested  parties  are  invited 
to  participate  in  this  rulemaking  by 
submitting  written  data,  views,  or' 
arguments.  All  comments  received,  as 
well  as  a  report  summarizing  each 
substantive  public  contact  with  FMCSA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  public  docket  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

See  ADDRESSES  above  for  information 
on  how  to  submit  comments. 

Small  Entity  Inquiries 

The  Small  Business  Regulator^' 
[■  nforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FMCSA  to  complv  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  FMCSA's 
jurisdiction.  Any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
for  information  or  advi{:(\  Vou  can  get 
further  information  regarding  SBREFA 
on  the  Small  Business  Administration's 
web  page  at  http://w^^■^^■.sba.gov/advo/ 
linvs/laivjih.html. 

Background 

On  September  11,  2001,  several 

terrorist  attacks  were  made  against  the 
United  States.  Those  attacks  resulted  in 
catastrophic  human  casualties  and 
property  damage.  In  response  to  those 
attacks,  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act 
was  enacted  on  October  2fi.  2001.' 
Section  1012  of  the  USA  PATRIOT  Act 
amended  49  U.S.C.  Chapter  51  by 
adding  a  new  section  5103a  titled 


"Limitation  on  issuance  of  hazmat 
licenses."  Section  5103a(a)(l)  provides: 

A  State  may  not  issue  to  any  individual  a 
license  to  operate  a  motor  vehicle 
transporting  in  commerce  a  hazardous 
material  unless  the  Secretary  of 
Transportation  has  first  determined,  upon 
receipt  of  a  notification  under  subsection 
(c)(l)(B].  that  the  individual  does  not  pose  a 
security  risk  warranting  denial  of  the 
license.'' 

Section  5103a(al(2)  subjects  license 
renewals  to  the  same  requirements. 

Section  5103a(c)  requires  the  Attorney 
General,  upon  the  request  of  a  State  in 
connection  with  issuance  of  a  hazardous 
materials  endorsement,  to  carr>'  out  a 
background  records  check  of  the 
individual  applying  for  the  endorsement 
and,  upon  completing  the  check,  to 
notify  the  Secretary  of  the  results.  The 
Secretary  then  determines  whether  the 
individual  poses  a  security  risk 
warranting  denial  of  the  endorsement. 
The  term  "Secretary"  originally  referred 
to  the  Department  of  Transportation,  but 
these  functions  have  been  transferred  to 
the  Secretary  of  the  Department  of 
Homeland  Security  (DHS),  and 
subsequently  delegated  by  the  Secretary 
to  the  TSA  Administrator.  The 
background  records  check  must  consist 
of:  (1)  A  check  of  the  relevant  criminal 
history  databases;  (2)  in  the  case  of  an 
alien,  a  check  of  the  relevant  databases 
to  determine  the  status  of  the  alien 
under  U.S.  immigration  laws;  and  (3)  as 
appropriate,  a  ch^ck  of  the  relevant 
international  databases  tlirough 
Interpol-U.S.  National  Central  Bureau  or 
other  appropriate  means. 

Safe  Explosives  Act 

Congress  enacted  the  Safe  Explosives 
Act  (SEA)  on  November  25,  2002. » 
Sections  1121-1123  of  the  SEA 
amended  section  842(i)  of  Title  18  of  the 
U.S.  Code  by  adding  several  categories 
to  the  list  of  persons  who  may  not 
lawfully  "ship  or  transport  any 
explosive  in  or  affecting  interstate  or 
foreign  commerce"  or  "receive  or 
possess  any  explosive  which  has  been 
shipped  or  transported  in  or  affecting 
interstate  or  foreign  commerce."  Prior  to 
the  amendment,  18  U.S.C.  842(i) 
prohibited  the  transportation  of 
explosives  by  any  person  under 
indictment  for  or  convicted  of  a  felony, 
a  fugitive  from  justice,  an  unlawful  user 
or  addict  of  any  controlled  substance, 
and  any  person  who  had  been 


'  Pub.  L.  107-56,  October  25,  2001.  115  Stat.  272. 


-  The  Secretary  of  Transportation  delegated  ttie 
authority  to  carry  out  the  provisions  of  this  secUon 
to  the  Under  Secretary  of  Transportation  for 
Security/ AdminisU-ator.  68  FR  10988.  March  7, 
2003. 

'Pub.  L.  107-296.  November  25.  2002,  116  Stat 
2280. 


adjudicated  as  a  mental  defective  or 
committed  to  a  mental  institution.  The 
amendment  added  three  new  categories 
to  the  list  of  prohibited  persons:  aliens 
(with  certain  limited  exceptions), 
persons  dishonorably  discharged  from 
the  armed  forces,  and  former  U.S. 
citizens  who  have  renounced  their 
citizenship.  Individuals  who  violate  18 
U.S.C.  842(i)  are  subject  to  criminal 
prosecution.-'  These  incidents  are 
investigated  by  the  Bureau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives 
(ATF)  of  the  Department  of  Justice  and 
referred,  as  appropriate,  to  the  United 
States  Attorneys. 

However,  18  U.S.C.  845(a)(1)  provides 
an  exception  to  section  842(i)  for  "any 
aspect  of  the  transportation  of  explosive 
materials  via  railroad,  water,  highway, 
or  air  which  are  regulated  by  the  United 
States  Department  of  Transportation  and 
agencies  thereof,  and  which  pertains  to 
safety."  Under  this  exception,  if  DOT 
regulations  address  the  transportation 
security  issues  of  persons  engaged  in  a 
particular  aspect  of  the  safe 
transportation  of  explosive  materials, 
then  those  persons  are  not  subject  to 
prosecution  under  18  U.S.C.  842(i) 
while  they  are  engaged  in  the 
transportation  of  explosives  in 
commerce. 

The  PATRIOT  Act  Rule 

To  complv  with  the  mandates  of  the 
USA  PATRIOT  Act,  and  to  trigger  the 
exception  in  18  U.S.C.  845(a)(1)  for  the 
transportation  of  explosives,  TSA  and 
FMCSA  issued  interim  final  rules  on 
May  5,  2003.-'  The  TSA  rule  established 
security  threat  assessment  standards  for 
determining  whether  an  individual 
poses  a  security  threat  warranting  denial 
of  a  hazmat  endorsement  for  a  CDL. 
Under  the  rules,  TSA  determines  that  an 
individual  poses  a  security  threat  if  he 
or  she:  (1)  Is  an  alien  (unless  he  or  she 
is  a  lawful  permanent  resident)  or  a  U.S. 
citizen  who  has  renounced  his  or  her 
U.S.  citizenship;  (2)  is  wanted  or  under 
indictment  for  certain  felonies;  (3)  has  a 
conviction  in  military  or  civilian  court 
for  certain  felonies;  (4)  has  been 
adjudicated  as  a  mental  defective  or 
involuntarily  committed  to  a  mental 
institution;  or  (5)  is  considered  to  pose 
a  security  threat  based  on  a  review  of 
pertinent  databases. 

The  rules  also  established  conditions 
under  which  an  individual  who  has 
been  determined  to  be  a  security  threat 
could  appeal  the  determination,  and 
procedures  TSA  follows  when 


■"  Thp  penally  for  violation  of  18  U.S.C.  842(i)  is 
up  to  ten  years  imprisonment  and  a  fine  of  up  to 
S250.OOO 

5 68  FR  23844  and  68  FR  23851 
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considering  an  appeal   In  addition,  the 
rules  provide  a  uai\er  process  for  those 
individuals  who  otherwise  could  not 
fibtain  a  hazmat  endorsement  because 
they  had  a  disqualifying  felony,  or  were 
adjudicated  as  a  mental  defective  or 
in\()luntarily  committed  to  a  mental 
institution.  Finall\ .  the  rules  prohibit  an 
individual  from  holding,  and  a  State 
from  issuing,  renewing,  or  trrinsferring, 
a  hazm.at  endorsement  for  a  CDL  unless 
the  individual  met  the  TSA  security 
threat  assessment  standards. 

The  FMCSA  rule  places  States  on 
notice  that  failure  to  comply  with  those 
portions  of  the  TSA  rule  applicable  to 
States  by  November  ,3,  2003,  will  result 
in  the  withholding  by  DOT  of  certain 
Federal-aid  highwav  funds. 

The  TSA  rule  requires  States  to  begin 
collecting  fingerprints  from  individuals 
applying  for.  renewing,  or  transferring  a 
hazmat  endorsement  for  a  CDL  on 
.November  3,  2003.  and  to  submit  those 
fingerprints  to  TSA  so  that  TSA  can 
conduct  fingerprint-based  criminal 
history  records  checks  (CHRCs). 

Summary  of  Today's  IFR 

FMstnvhere  in  today's  issue  of  the 
Federal  Register.  TSA  is  postponing  the 
date  on  which  States  are  required  to 
collect  fingerprints  from  individuals 
who  are  applying  for,  renewing, 
upgrading,  or  transferring  a  hazmat 
endorsement  for  a  CDL  from  November 
3.  2003,  to  April  1,  2004.  However,  if  a 
State  requests  a  postponement  of  that 
date  and  provides  a  written  justification, 
TSA  may  grant  an  extension,  but  in  no 
case  beyond  December  1.  2004.  FMCSA 
is  therefore  amending  its  rule  to 
incorporate  the  same  standard:  States 
must  comply  with  the  TSA  rule     . 
requiring  the  collection  of  fingerprints 
by  April  1.  2004.  unless  TSA  authorizes 
a  later  date  under  49  CFR  1572.5(c)(4). 
After  this  date,  whatever  it  mav  be, 
States  that  fail  to  comply  with  the  TSA 
rule  risk  the  loss  of  Federal-aid  highway 
funds.  FMCSA  and  TSA  are  making  this 
change  for  several  reasons. 

TSA  received  comments  from 
departments  of  motor  vehicles  and  other 
agencies  in  over  23  States  stating  they 
have  neither  the  infrastructure  nor  the 
funding  to  complv  with  the 
requirements  of  the  rule.  The  main  costs 
identified  by  States  included  the  costs 
of  purchasing  fingerprinting  equipment, 
and  hiring  and  training  personnel  to 
operate  the  fingerprinting  equipment. 
Most  of  the  States  requested  Federal 
funding  for  these  costs.  The  TSA  rule 
discusses  the  cost  issue  in  more  detail. 

Mdnv  States  also  commented  that 
Cf)mpliance  with  the  Patriot  Act  rule, 
specifically  the  fingerprinting 
requirements,  would  require  legislative 


changes.  In  many  States,  the  State 
legislatures  meet  only  once  a  year  with 
a  few  State  legislatures  meeting 
biennially.  These  States  requested 
additional  time  to  make  necessary 
legislative  changes. 

For  these  reasons.  FMCSA  and  TSA 
are  moving  the  date  that  States  must 
begin  coJlecting  fingerprints  to  April  1, 
2004.  with  the  possibility  of 
postponement  to  a  later  date. 

FMCSA  is  amending  49  CFR  383.141 
paragraphs  (a)  and  (c)  to  move  the  date 
on  which  States  are  required  to  collect 
fingerprints  from  individuals  who  are 
applying  for.  renewing,  or  transferring  a 
hazmat  endorsement  for  a  CDL  from 
November  3,  2003,  to  April  1.  2004, 
though  TSA  may  extend  the  compliance 
date  to  not  later  than  December  1,  2004. 
Section  383.141(c)  requires  States  to 
notify  drivers  at  least  180  days  before 
the  expil-ation  date  of  a  hazardous 
materials  endorsement.  Because 
FMCSA's  May  5  IFR  allowed  only 
slightly  more  than  180  days  before 
States  w^re  required  to  begin  collecting 
fingerprints,  part  of  which  the  States 
would  need  to  establish  notification 
procedures,  §  383, 141(c)  provides  that 
"Before  November  3,  2003,  a  State  must 
give  the  holder  of  a  hazardous  materials 
endorsement  as  much  advance  notice  as 
practicable"  [68  FR  at  23850].  In  view 
of  today's  postponement  of  the  States' 
compliance  date,  which  will  allow  them 
to  give  drivers  a  full  180  days  of 
advance  notice,  the  sentence  quoted 
above  has  been  deleted. 

Rulemaking  Analyses  and  Notices 

Justification  for  Immediate  Adoption 

FMCSA  is  issuing  this  IFR  without 
prior  notice  and  opportunity  to 
comment  pursuant  to  its  authority 
under  section  4(a)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)).  This 
provision  allows  the  agency  to  issue  a 
final  rule  without  notice  and 
opportunity  to  comment  when  the 
agency  for  good  cause  finds  that  notice 
and  comment  procedures  are 
"impracticable,  unnecessary  or  contrary 
to  the  public  interest."  If  the  agency 
fails  to  immediately  adopt  this  interim 
final  rule.  States  could  lose  certain 
Federal-aid  funding  due  to  the  short 
implementation  deadline  for  TSA 
requirements  aimounced  in  the  May 
2003  interim  final  rule  (68  FR  23852} 
and  an  inabifity  to  meet  those 
requirements  due  to  lack  of 
infrastructure  and  funding  through  no 
fault  of  their  own  and  circumstances 
beyond  their  control. 

This  IFR  changes  the  date  on  which 
States  are  required  to  collect 
fingerprints  from  individuals  who  are 


applying  for,  renewing,  or  transferring  a 
hazmat  endorsement  for  a  CDL.  Because 
this  IFR  does  not  impose  anv  new 
burdens  on  stakeholders.  FMCSA 
believes  that  notice  and  comment 
procedures  are  "unnecessarv."  Due  to 
the  short  deadline,  the  agency  finds 
good  cause  under  5  U.S.C.  553(d)(3)  to 
make  this  rule  effective  upon 
publication. 

Regulator}-  Evaluation 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4.  1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
FMCSA  has  determined  that  this  is  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  and 
under  the  Department's  regulatory 
policies  and  procedures  because  of 
substantial  public  interest.  This  rule 
does  not  impose  any  costs  on  any 
public,  private,  or  government  sector, 
therefore  further  economic  analysis  is 
unnecessary. 

Regulator.-  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
(small  businesses,  small  not-for-profit 
organizations,  and  small  governmental 
jurisdictions)  are  not  unnecessarily  or 
disproportionately  burdened  bv  Federal 
regulations.  The  RF.A  requires  agencies 
to  review  rules  to  determine  if  they  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  I 
certify  that  the  IFR  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  this  IFR  will  not  impose 
any  costs  on  any  public,  private,  or 
government  sector. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520),  a 
Federal  agency  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  it  conducts,  sponsors,  or 
requires  through  regulations.  This  IFR 
does  not  contain  any  information 
collection  requirements. 

Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
FMCSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
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federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have    substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
the  Executive  Order,  FMCSA  mav 
construe  a  Federal  statute  to  preempt 
State  law  only  where,  among  other 
things,  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  federal  statute. 

Although  this  IFR  has  direct  effects  on 
the  States,  they  are  not  substantial 
because  the  IFR  will  continue  the  status 
quo  while  allowing  States  more  time  to 
comply  with  the  Mav  5.  2003,  interim 
final  rules.  Thus.  FMCSA  has 
determined  that  this  IFR  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federal 
Assessment. 

As  discussed  in  detail  in  the  May  5 
IFR  (see  68  FR  at  23847-23848] .  the 
provisions  of  49  U.S.C.  31314.  which 
require  DOT  to  withhold  certain 
Federal-aid  highway  funds  from  States 
that  fail  to  comply  substantially  with 
the  requirements  for  State  participation 
in  the  CDL  program,  apply  also  to  State 
compliance  with  those  portions  of  the 
Transportation  Security  Administration 
(TSA)  rule  implementing  Sec.  1012  that 
apply  to  States.  In  addition,  49  U.S.C. 
31312  authorizes  DOT  to  prohibit  States 
from  issuing  CDLs  if  the  Secretary 
determines  "that  a  State  is  in  substantial 
noncompliance"  with  49  U.S.C.  chapter 
313.  These  penalties  are  available  for 
DOT  to  use  when  and  if  appropriate  to 
encourage  State  compliance  with  TSA's 
Sec.  1012  rule.  > 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards-related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety  and  security, 
are  not  corusidered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and.  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  FMCSA  has 
assessed  the  potential  effect  of  this  IFR 
and  has  determined  that  it  will  not 
impose  any  costs  on  domestic  or 
international  entities  and  thus  would 
have  a  neutral  trade  impact. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  .of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 


rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  bv 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  h\  the  private  sector,  of 
more  than  SlOO  million  in  any  one  year 
(adjusted  for  inflation  with  baise  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  FMCSA  to  idenfif>'  and 
consider  a  reasonable  number  of 
regulatory^  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  section  205  allows  FMCSA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the  agency 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  LFR  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  SlOO 
million  annually.  Thus,  FMCSA  has  not" 
prepared  a  written  assessment  under  the 
UMRA. 

National  Environmental  Policy  Act 

FMCSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  IFR  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Energy  Impact 

FMCSA  has  assessed  the  energy 
impact  of  this  rule  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362).  FMCSA  has 
determined  that  this  IFR  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

List  of  Subjects  in  49  CFR  Fart  383 

Administrative  practice  and 
procedure.  Commercial  driver's  license. 
Commercial  motor  vehicles.  Highway 
safety,  Motor  carriers. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  FMCSA  amends  title  49, 
Code  of  Federal  Regulations,  Chapter  III. 
as  follows: 

PART  383— COMMERCIAL  DRIVER  S 
LICENSE  STANDARDS: 
REQUIREMENTS  AND  PENALTIES 
[AMENDEDl 

■  1 .  The  autnonty  citation  for  part  383 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  521.  31136,  31301  et 
seq..  31502;  Sec.  214  of  Pub.  L.  106-159,  113 


Stat.  1766.  Sec.  1012(b)  of  Pub.  L.  107-56 
115  SUt.  397;  and  49  CFR  1.73. 

■  2.  Revise  §  383  141  paragraphs  (a)  and 

(c)  to  read  as  follows: 

§383.141     General. 

(a)  Applicabilitv  date.  Beginning  on 
April  1,  2004,  this  section  applies  to 
State  agencies  responsible  for  issuing 
hazardous  materials  endorsements  for  a 
CDL.  and  applicants  for  such 
endorsements.  Individual  State 
licensing  agencies,  pursuant  to  49  CFR 
1572.5(c)(4),  may  request  an  extension 
of  the  compliance  date. 
*         *         *         •         « 

(c)  Individual  notification.  At  least 
180  days  before  the  expiration  date  of 
the  CDL  or  hazardous  materials 
endorsement,  a  State  must  notify  the 
holder  of  a  hazardous  materials 
endorsement  that  the  individual  must 
pass  a  Transportation  Security 
Administration  security  screening 
process  as  part  of  any  application  for 
renewal  of  the  hazardous  materials 
endorsement.  The  notice  must  advise  a 
driver  that,  in  order  to  expedite  the 
security  screening  process,  he  or  she 
should  file  a  renewal  application  as 
soon  as  possible,  but  not  later  than  90 
days  before  the  date  of  expiration  of  the 
endorsement.  An  individual  who  does 
not  successfully  complete  the 
Transportation  Security  Administration 
security  screening  process  referenced  in 
paragraph  (b)  of  this  section  may  not  be 
issued  a  hazardous  materials 
endorsement. 
*         *         *         *       ,  * 

Issued  on:  November  5.  2003. 
Annette  M.  Sandber^, 

Administrator. 
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ACTION:  Interim  final  rule;  amendment. 


SUMMARY:  The  Transportation  Security 
.Administration  (TSA)  is  amending  its 
Interim  Final  Rule  (IFR)  that  establishes 
.-standards  for  security  threat 
assessments  nf  indi\'iduals  applying  for. 
renewing,  or  transferring  a  hazardous 
materials  endorsement  (HME)  for  a 
(  iimmcrciai  (iri\ers  license  (CDL).  TSA 
IS  adding  a  definilion  and  moving  the 
date  on  which  fingerprint-based 
criminal  history  record  checks  must 
begin  TSA  will  not  authorize  a  State  to 
issue  HME  unless  the  State  is  collecting 
the  biographical  and  criminal  history 
information  required  with  fingerprints 
and  submitting  fingerprints  by  April  1, 
2004   If  a  State  is  unable  to  collect  this 
information  by  April  1.  2004.  the  State 
must  submit  a  request  for  extension  to 
TSA  on  or  before  April  1.  2004.  TSA 
mav  approve  the  extension  request,  but 
will  not  extend  the  due  date  beyond 
December  1.  2004.  If  the  State  cannot 
begin  submitting  fingerprints  of  HME 
applicants  as  of  April  1 ,  2004,  the  State 
must  submit  a  plan  to  TSA  outlining  the 
fingerprint  process  that  it  will  deploy 
and  a  timeline  to  ensure  that  the  State 
will  be  submitting  fingerprints  by 
December  1 .  2004.  The  plan  must  be 
submitted  by  April  1.  2004.  and  be 
consistent  with  Federal  Bureau  of 
Investigation  (FBI)  fingerprint  collection 
and  submission  procedures.  TSA  is  not 
changing  the  provision  in  the  IFR  that 
requires  individuals  with  a  HME  to 
surrender  their  endorsement  if  they  do 
not  meet  the  threat  assessment 
standards  in  the  rule. 

DATES:  Effective  Date:  This  interim  final 

rult'  i>  effective  f)n  Nnvemhpr  .3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions:  lohn  Berry, 
Credentialing  Program  Office, 
Transportation  Security  Administration 
Headquarters,  East  Building,  Floor  8, 
601  12th  Street,  telephone:  571-227- 
1757,  e-mail:  fohn.Berr\'l@dhs.gov. 
Steve  Sprague.  Maritime  and  Land. 
Transportation  Security  Administration. 
West  Building.  Floor  9^  701  12th  Street, 
telephone:  (571)  227-1468, 
Steve. Sprague'a'dhs.gov. 

For  legal  questions:  Dion  Casey, 
Office  of  Chief  Counsel.  Transportation 
Security  Administration  Headquarters, 
West  Building,  Floor  8,  TSA-2,  601 
South  12th  Street:  Arlington,  VA  22202- 
4220  telephone:  571-227-2663:  e-mail: 
Dion.Casey<adbs.goK  or  Christine  Beyer, 
same  office  address  as  above:  telephone: 
571-227-2657:  e-mail: 
Christinp.Beyer@dhs.gov. 


Comments 

TSA  is  not  requesting  comments  to 
this  amended  interim  final  rule.  In.stead, 
TSA  will  publish  a  notice  of  proposed 
rulemaking  shortly  to  address  the 
criminal  history  background  check 
process  for  HME  applicants,  and  will 
solicit  comments  at  that  time.  With 
publication  of  the  NPRM,  TSA  will 
open  a  new  docket  and  request 
comments  on  the  security  threat 
assessment  process  for  HME  applicants 
in  its  entirety. 

Availability'  of  Rulemaking  Document 

You  can  get  an  electronic  copy  of  this 
interim  final  rule  (IFR)  using  the 
Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
(http://dins.dot.gov/search]: 

(2)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.acoess.gpo.gov/su_docs/aces/ 
acesl40.html;  or 

(3)  Visiting  the  TSA's  Laws  and 
Regulations  Web  page  at  http:// 
www.tsa^ov/lawsregs/govindex.shtm. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individuals  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Please  be  sure  to  identify  the 
docket  number  when  making  requests. 

SmaJl  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  or  advice 
about  compliance  with  statutes  and 
regulations  within  TSA's  jurisdiction. 
Any  small  entity  that  has  a  question 
regarding  this  document  may  contact 
the  persons  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  for 
information  or  advice.  You  can  get 
further  information  regarding  SBREFA 
on  the  Small  Business  Administration's 
Web  page  at  http://www.sba.gov/advo/ 
]a  ws/Ia  VI Jib. h  tml. 

Background 

On  May  5,  2003,  TSA  published  an 
IFR  that  requires  a  security  threat 
assessmftnt  of  commercial  drivers  who 
are  authorized  to  transport  hazardous 
materials.'  The  IFR  implements  several 
statutory  mandates,  discussed  below, 
including  criminal  history  record 
checks,  checks  against  international 
databasoK.  and  appeal  and  waiver 
procedures.  (Although  the  statute  does 
not  cleacly  state  that  the  criminal 
history  background  check  must  be  based 
on  fingerprinting,  the  criminal  history 
databasas  cannot  be  accessed  without 


submitting  fingerprints,  when  the  check 
is  done  for  a  non-criminal  justice 
purpose  as  is  the  case  here.)  In  the  IFR. 
TSA  also  stated  that  it  would  provide 
guidance  on  the  form  and  manner 
fingerprints  would  be  collected  and 
adjudicated. 

TSA  requested  and  received 
comments  from  the  States,  labor 
organizations,  and  trucking  industry 
associations.  In  addition.  TSA  held 
working  group  sessions  with  the  States 
to  discuss  potential  fingerprinting 
systems  that  would  achieve  the 
statutory  requirements,  but  would  not 
adversely  impact  the  States. 

Based  on  the  comments  received  and 
our  working  sessions  with  the  States,  it 
appears  that  the  States  are  in  the  best 
position  to  develop  a  plan  to  ensure  that 
HME  holders  will  be  fingerprinted. 
TSA.  however,  is  best  situated  to 
examine  whether  an  individual  poses  a 
security  threat  under  the  other 
provisions  of  the  rule,  such  as  alien 
status,  and  terrorist  connections.  Under 
this  scheme.  TSA  would  continue  to 
make  the  final  determination  as  to 
whether  an  individual  poses  a  security 
threat,  combining  the  criminal  history 
information  the  State  develops  with  the 
terrorist-related  background 
information,  including  alien  status  and 
terrorist-related  databases,  that  TSA 
develops.  In  addition.  TSA  would 
continue  to  administer  appeals  of  the 
terrorist-related  background  information 
for  individuals  who  believe  the  records 
on  which  TSA's  determination  is  made 
are  incorrect  or  involve  mistaken 
identity.  Finally,  TSA  would  administer 
the  waiver  program  set  forth  in  the  IFR 
for  all  HME  applicants.  Shortly  after 
publication  of  this  amended  IFR.  TSA  is 
issuing  a  separate  notice  of  proposed 
rulemaking  (NPRM)  to  explain  and 
solicit  comments  on  the  revised  process. 

USA  PATRIOT  Act 

The  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  To  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act 
was  enacted  on  October  25,  2001.- 
Section  1012  of  the  USA  PATRIOT  Act 
amended  49  U.S.C.  Chapter  51  bv 
adding  a  new  section  5103a  titled 
"Limitation  on  issuance  of  hazmat 
licenses."  Section  5103a(a)(l)  provides: 

A  State  may  not  issue  to  any  individual  a 
license  to  operate  a  motor  vehicle 
transporting  in  commerce  a  hazardous 
material  unless  the  Secretary  of 
Transportation  has  first  determined,  upon 
receipt  of  a  notification  under  subsection 
(c)(1)(B).  that  the  individual  does  not  pose  a 


SUPPLEMENTARY  INFORMATION: 


'  68  FR  33852  (May  5,  2003). 


-Pub.  L.  107-56,  October  25,  2001.  115  Slal.  272. 
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security  risk  warranting  denial  of  the 
license. ' 

Section  5193a(a)(2)  subjects  license 
renewals  to  the  same  requirements. 

Section  5103a(c)  requires  the  .Attorney 
General,  upon  the  request  of  a  State  in 
connection  with  issuance  of  a  HME,  to 
carr\'  nut  a  background  records  check  of 
the  individual  applying  for  the 
endorsement  and.  upon  completing  the 
check,  to  notih-  the  Secretarv'  (as 
delegated  to  the  Administrator  of  TSA) 
of  the  results.  The  Secretary  then 
determines  whether  the  individual 
poses  a  security  risk  warranting  denial 
of  the  endorsement.  The  background 
records  check  must  consist  of:  (1)  A 
check  of  the  relevant  criminal  histor\' 
databases;  (2)  in  the  case  of  an  alien,  a 
check  of  the  relevant  databases  to 
determine  the  status  of  the  alien  under 
r.S   immigration  laws:  and  (3)  as 
appropriate,  a  check  of  the  relevant 
international  databases  through 
Interpol-U.S.  National  Central  Bureau  or 
other  appropriate  means. 

Safe  Explosives  Act 

Congress  enacted  the  Safe  Explosives 
Act  (SEA)  on  November  25.  2002.'' 
Sections  1121-1123  of  the  SEA 
amended  section  842(i)  of  Title  18  of  the 
U.S.  Code  by  adding  several  categories 
to  the  list  of  persons  who  mav  not 
lawfully  "ship  or  transport  any 
explosive  in  or  affecting  interstate  or 
foreign  commerce"  or  "receive  or 
possess  any  explosive  which  has  been 
shipped  or  transported  in  or  affecting 
interstate  or  foreign  commerce."  Prior  to 
the  amendment,  18  U.S.C.  842(1) 
prohibited  the  transportation  of 
explosives  bv  any  person  under 
indictment  for  or  convicted  of  a  felony, 
a  fugitive  from  justice,  an  unlawful  user 
or  addict  of  any  controlled  substance, 
and  any  person  who  had  been 
adjudicated  as  a  mental  defective  or 
committed  to  a  mental  institution.  The 
amendment  added  three  new  categories 
to  the  list  of  prohibited  persons:  aliens 
(with  certain  limited  exceptions), 
persons  dishonorably  discharged  from 
the  armed  forces,  and  former  U.S. 
citizens  who  have  renounced  their 
citizenship.  Individuals  who  violate  18 
L'.S.C.  842(i)  are  subject  to  criminal 
prosecution."'  These  incidents  are 
investigated  by  the  Bureau  of  Alcohol, 


^  The  Secretary  of  Transportation  delegated  the 
authority  to  carr\'  out  the  provisions  of  this  section 
to  the  Under  Secretary  of  Transportation  for 
Security/ Administrator  of  TSA.  68  FR  10988,  March 
7.  2003. 

'  Pub.  L.  107-296.  November  25,  2002,  116  Stat. 
2280. 

■^The  penalty  for  violation  of  18  U.S.C.  842(i)  is 
up  to  ten  years  imprisonment  and  a  fine  of  up  to 
S250.0OO. 


Tobacco,  Firearms,  and  Explosives 
(ATF)  of  the  Department  of  Justice  and 
referred,  as  appropriate,  to  United  States 
Attorneys. 

However,  18  U.S.C.  845(a)(1)  provides 
an  exception  to  section  842(i)  for  "any 
aspect  of  the  transportation  of  explosive 
materials  via  railroad,  water,  highway, 
or  air  which  are  regulated  bv  the  United 
States  Department  of  Transportation 
(DOT)  and  agencies  thereof,  and  which 
pertain  to  safety."  Under  this  exception, 
ii  DOT  regulations  address  the 
transportation  security  issues  of  persons 
engaged  in  a  particular  aspect  of  the  safe 
transportation  of  explosive  materials, 
then  those  persons  are  not  subject  to 
prosecution  under  18  U.S.C.  842(i) 
while  they  are  engaged  in  the 
transportation  of  explosives  in 
commerce.  TSA  issued  the  interim  final 
rule  in  coordination  with  agencies 
within  DOT,  the  Federal  Motor  Carrier 
Safety  Administration  and  Research  and 
Special  Programs  Administration,  and 
triggered  this  exception.  For  the  reasons 
set  forth  below,  the  action  TSA  takes 
now  does  not  affect  the  application  of 
the  exception. 

The  Interim  Final  Rule 

To  complv  with  the  mandates  of  the 
USA  PATRIOT  Act,  and  to  trigger  the 
exception  in  18  U.S.C.  845(a)(1)  for  the 
transportation  of  explosives,  TSA  issued 
the  IFR  (68  FR  23852).  Under  the  IFR, 
TSA  determines  that  an  individual 
poses  a  security  threat  if  he  or  she:  (1) 
Is  an  alien  (unless  he  or  she  is  a  lawful 
permanent  resident)  or  a  U,S.  citizen 
who  has  renounced  his  or  her  U.S. 
citizenship:  (2)  is  wanted  or  under 
indictment  for  certain  felonies:  (3)  has  a 
conviction  in  military  or  civilian  court 
for  certain  felonies;  (4)  has  been 
adjudicated  as  a  mental  defective  or 
involuntarily  committed  to  a  mental 
institution:  or  (5)  is  considered  to  pose 
a  security  threat  based  on  a  review  of 
pertinent  databases. 

The  IFR  also  establishes  conditions 
under  which  an  individual  who  has 
been  determined  to  be  a  security  tfireat 
can  appeal  the  determination,  and  a 
waiver  process  for  those  individuals 
who  otherwise  could  not  obtain  an  HME 
because  they  had  a  disqualif\'ing  felonv, 
or  were  adjudicated  as  a  mental 
defective  or  involuntarily  committed  to 
a  mental  institution.  Finally,  the  IFR 
prohibits  an  individual  from  holding, 
and  a  State  from  issuing,  renewing,  or 
transferring,  an  HME  for  a  driver  unless 
the  individual  has  met  the  TSA  security 
threat  assessment  standards. 

Summary'  of  the  Amended  IFR 

This  amended  IFR  adds  a  definition 
and  changes  language  in  the  original  IFR 


(68  FR  23852)  regarding  the  date  on 
which  the  States  cannot  issue,  transfer, 
or  renew  HME  unless  a  fingerprint- 
based  background  check  has  been 
completed.  TSA  provides  a  definition 
for  the  tprrn  "revoke"  in  response  to 
comments  received  from  the  States.  In 
some  States,  legislative  language  does 
not  permit  "revocation"  of  a  hazardous 
material  endorsement,  but  does  permit 
removing  authority  to  transport 
hazardous  materials  through 
disqualification,  suspension, 
cancellation  or  other  similar  term. 
However,  the  IFR  uses  "revoke"  when 
referring  to  individuals  who  are 
disqualified  from  holding  a  HME. 
Therefore,  as  requested  by  the  States,  we 
provide  a  definition  to  make  clear  that 
revocation  is  equivalent  to  cancellation, 
suspension,  annulment, 
disqualification,  or  similcu-  term. 

TSA  is  delaying  the  date  on  which 
fingerprint-based  criminal  history- 
record  checks  must  be  underway  from 
November  3  for  several  reasons.  First, 
TSA  received  comments  from  23  States 
requesting  an  extension  of  time  so  that 
they  can  garner  needed  State  legislative 
changes,  funds,  and  infrastructure  to 
implement  the  new  background  check 
portion  of  the  HME  program.  The 
primary  concerns  identified  by  States 
include  the  cost  of  purchasing 
fingerprinting  equipment:  time  needed 
to  hire  and  train  personnel  to  operate 
the  fingerprinting  equipment;  and  State 
legislative  changes  necessary'  to  collect 
fees  and  implement  the  program.  Most 
of  the  States  requested  Federal  funding 
to  assist  with  development  of  the 
program. 

Second,  TSA  has  worked  closely  with 
the  States  and  pertinent 
nongovernmental  organizations  since 
the  IFR  was  published  and  has 
determined  that  a  "one  size  fits  all" 
approach  for  fingerprint  collection  and 
adjudication  is  impractical.  Each  State 
currently  has  a  system  in  place  to 
license  commercial  drivers  and  award 
hazardous  material  endorsements.  Also, 
each  State  currently  has  a  system  in 
place  to  collect  fingerprints  for  criminal 
justice  purposes  and  transmit  them  to 
the  Attorney  General.  The  States' 
systems  vary  widely  in  terms  of  size, 
complexity,  automation,  and  funding. 
The  States  have  consistently  stated  that 
TSA  should  not  prescribe  one  detailed 
fingerprinting  program,  but  should  set 
minimum  standards  so  that  the  States 
can  make  use  of  their  current  resources 
and  programs.  This  should  minimize 
costs,  take  into  account  unique  State 
legislative  requirements,  and 
accommodate  the  level  of  automation 
each  State  currently  possesses.  Based  on 
the  foregoing,  TSA  is  delaying  the  date 
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on  which:  (1)  The  information  required 
in  section  1.572.5(e)  of  the  IFR  is 
collected:  and  (2)  fingerprints  are 
submitted. 

Information  Collection 

With  respect  to  the  first  requirement, 
as  of  April  1 .  2004.  the  States  must  be 
collecting  the  biographical  and  criminal 
histor\  information  currently  required 
in  section  1572.5(e),  with  the 
applicant's  certification  under  penalty 
iif  criminal  prosecution  that  the 
information  is  cnrrect.  This  requirement 
applies  only  to  individuals  who  are 
applving  for.  renewing  or  transferring  a 
HME  The  State  is  not  required  to  gather 
this  information  for  all  current  HME 
holders  as  of  April  1,  2004:  however,  it 
must  be  collecting  the  information  as 
drivers  become  due  for  renewal  or  seek 
ti)  transfer  or  obtain  a  HME. 

This  requirement  enhances  the  State's 
ability  to  determine  whether  individuals 
with  disqualifying  offenses  continue  to 
transport  hazardous  materials  in 
violation  of  the  law.  The  individual's 
signature  on  the  application  required  in 
section  1572.5(e)  is  a  certification  under 
penalty  of  18  U.S.C.  1001  that  the 
individual  meets  the  security  threat 
assessment  standards  set  forth  in  the 
IFR.  If  the  individual  intentionally 
provides  inaccurate  information,  an 
enforcement  action  can  be  initiated  that 
may  include  imprisonment  of  not  more 
than  five  years  or  a  fine  of  up  to 
3250,000.  or  both.  The  government 
believes  this  adds  a  deterrent  for  HME 
holders  who  have  committed 
disqualifying  offenses  but  have  not 
surrendered  their  HME  as  required  by 
section  1572.5(b).  However,  it  is 
important  to  note  that  nothing  in  this 
requirement  alters  an  individual's 
ability  to  apply  for  a  waiver  under 
section  1572.143.  if  they  have 
committed  a  disqualifying  offense. 

If  the  State  is  unable  to  collect  the 
information  required  in  section 
1572.5(e)  by  April  2004.  the  State  may 
submit  a  written  request  to  TSA  to  delay 
the  collection  requirement.  TSA 
understands  that  some  States  may  need 
to  seek  legislative  changes  and  fee 
authority,  or  raise  funds  in  order  to 
accomplish  the  collection  requirement, 
and  it  may  be  impossible  to  do  so  by 
April  2004.  However.  TSA  will  not' 
grant  any  delays  beyond  December  1, 
2004. 

Fingerprint  Submission 

With  respect  to  the  second 
requirement  concerning  fingerprint 
collection,  the  amended  IFR  provides 
that  the  State  must  be  collecting 
fingerprints  from  individuals  applying 
for.  renewing,  or  transferring  a  HME  and 


submitting  them  to  the  FBI  as  of  April 
1.  2004.  The  fingerprint  collection  must 
be  acccHnplished  in  a  manner  consistent 
with  FBI  procedures.  If  the  State  is 
unable <o  collect  fingerprints  on  or 
before  April  2004.  the  State  must  submit 
a  plan  to  TSA  by  April  1.  2004  outlining 
the  system  it  will  put  in  place  to  capture 
fingerprints  and  pertinent  information. 
The  Stales  must  be  collecting 
fingerprints  and  the  required 
information  for  HME  applicants  no  later 
than  December  1,  2004.  • 

As  indicated  in  State  comments  to  the 
IFR.  most  if  not  all  States  have  devoted 
considerable  attention  to  determining 
how  the  fingerprinting  of  HME 
applicants  can  be  accomplished  and 
coordinated  within  the  existing 
hazardous  material  endorsement  and 
commercial  driver  licensing  prograras. 
In  meeting  with  the  States,  it  has  been 
evident  that  many  States  have  a  clear 
plan  in  mind  to  collect  fingerprints  and 
the  other  information  required  in 
section  1572.5(e),  including  the  number 
of  staff  needed  to  administer  the 
program,  appropriate  training  for 
personnel  involved  in  capturing 
fingerponts.  and  electronic  upgrades 
necessary  to  handle  increased  data. 
Therefore,  TSA  does  not  anticipate  that 
the  States  will  have  to  expend 
significant  time  on  developing  the 
fingerprint  collection  plans.  Many 
States  will  submit  the  plans  they  have 
been  working  with  since  publication  of 
the  IFR. 

Also,  each  State  currently  has 
fingerprint  collection  procedures  in 
place  that  meet  the  FBI's  collection 
standards,  in  order  to  process 
fingerprints  through  the  FBI  for  criminal 
enforcettient.  These  procedures  may 
include  electronic  capture,  or  paper 
capture  that  can  be  digitally  transmitted 
to  the  FBI.  In  addition,  the  procedures 
require  an  applicant  to  present  proof  of 
identity  when  the  fingerprints  are 
captured  and  sign  a  document  certifv'ing 
that  all  information  provided  with  the 
fingerprints  is  true,  under  penalty  of  18 
U.S.C.  1001.  The  State  plan  must' 
include  these  procedures  or  others  that 
the  FBI  approves  in  the  collection 
portion  of  the  program  in  order  to  be 
acceptable  to  TSA. 

Terrorist  Checks 

Prior  to  December  2004,  pursuant  to 
§  1572.107,  TSA  will  conduct  name- 
based  background  checks  of  Federal  and 
international  databases  relating  to 
terrorist  activity.  TSA  will  Uien  conduct 
(1)  checks  for  wants  and  warrants  for 
the  crimes  listed  in  §  1572.103:  (2) 
checks  of  an  individual's  citizenship 
status  uader  §  1572.105;  and  (3)  checks 


utilizing  the  Interstate  Identification 
Index. 

If  TSA  discovers  during  the  course  of 
these  name-based  checks  that  an 
individual  poses  a  security  threat,  has 
committed  a  disqualihing  offense,  or  is 
evading  law  enforcement,  consistent 
with  §  1572.5(c)(1).  TSA  will  contact  the 
appropriate  law  enforcement  agency 
and/or  direct  the  State  to  revoke  the 
individual's  HME.  If  the  individual 
challenges  TSA's  assertion.  TSA  or  the 
State  will  provide  the  individual  with 
an  opportunity  to  correct  underlying 
records  or  cases  of  mistaken  identity  by 
submitting  fingerprints  or  corrected 
court  records. 

With  an  estimated  population 
exceeding  3.5  million  drivers,  the 
government  must  prioritize  the 
background  check  process.  TSA  believes 
that  these  name-based  checks  enable  the 
agency  to  focus  on  individuals  who  may 
pose  a  more  immediate  threat  of 
terrorist  or  criminal  activity,  such  as 
those  who  are  wanted  or  under  a 
warrant  for  one  of  the  disqualifying 
crimes  listed  in  tj  1572.103,  those  who 
are  not  citizens  or  lawful  permanent 
residents  of  the  U.S..  and  those  who 
may  present  a  potential  terrorist  threat. 
TSA  has  assessed  the  risks  associated 
with  the  transportation  of  hazardous 
materials  via  commercial  vehicle  and 
has  determined  that  in  conducting 
name-based  checks  prior  to  December 
2004  and  initiating  fingerprint-based 
criminal  history  checks  as  early  as  April 
1.  2004.  the  risks  are  effectively 
addressed.  The  terrorist-related 
information  that  TSA  will  search  prior 
to  December  2004  is  the  best  indication 
of  an  individual's  predisposition  to 
commit  or  conspire  to  commit  terrorist 
acts.  Evidence  that  an  individual  has 
been  convicted  recently  of  a  felony  such 
as  theft  or  assault  is  important,  and  may 
indicate  a  security  threat:  but  TSA  has 
determined  that  the  more  imminent 
threat  is  an  individual  whose 
background  includes  terrorism-related 
information.  This  approach  is  consistent 
with  the  Patriot  Act  and  the  Safe 
Explosives  Act.  and  meets  the  needs  of 
the  States. 

Also,  it  is  important  to  note  that  TSA 
is  not  delaying  the  September  2.  2003 
compliance  date  set  forth  in  §  1572.5(b) 
for  surrendering  a  HME.  This  section 
requires  any  HME  holder  who  does  not 
meet  the  security  threat  assessment 
standards  in  part  1572  to  surrender  the 
endorsement  beginning  on  September  2, 
2003.  For  instance,  an  individual  who 
knows  that  he  or  she  has  committed  a 
disqualifying  offense  within  the 
prescribed  time  periods,  is  required  to 
relinquish  their  HME  beginning 
September  2.  2003.  Nothing  in  this 
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amended  IFR  alters  this  surrender 
requirement. 

The  surrender  requirement  buttresses 
TSA  s  determination  that  we  should 
attempt  to  identify  potential  terrorist 
threats  from  terrorism-related 
information  databases  before  analyzing 
criminal  history  records.  As  of  todav,  all 
HME  drivers  are  required  to  self-report 
any  disqualif\ing  offenses  that  would 
appear  on  a  fingerprint-based  criminal 
history  records  check.  TS.-\  will  work 
closely  with  the  State  Departments  of 
Motor  Vehicles,  labor  organizations,  and 
the  trucking  industrv*  to  communicate 
this  surrender  provision  widely  and  to 
inform  affected  drivers  of  the  existing 
waiver  process. 

Based  on  the  foregoing,  the  exception 
found  in  18  U.S.C.  845(a)(1)  continues 
to  apply,  and  persons  otherwise 
prohibited  from  lawfully  possessing 
explosives  who  are  transporting 
explosives  in  commerce  would  not  be 
subject  to  criminal  prosecution  under 
section  842(i). 

Section-by-Section  Analysis 

TSA  is  adding  a  definition  to  §  1572.3 
to  make  certain  that  the  current  IFR. 
which  requires  revocation  of  a  HME 
under  certain  conditions,  will  not 
impose  a  condition  in  the  HME  process 
that  the  States  cannot  complete.  As 
discussed  earlier,  in  some  States 
legislative  language  prohibits  the 
'revocation'  of  a  HME  legal,  but  permits 
the  State  to  cancel,  suspend,  withdraw, 
or  disqualif}'  a  hazardous  material 
endorsement.  TSA's  new  definition 
resolves  this  conflict  with  certain  State 
legislation. 

TSA  makes  several  changes  to 
§  1572.5  concerning  the  date  on  which 
TSA's  threat  assessment  based  on 
fingerprint-based  criminal  histon' 
record  checks  will  begin.  In  paragraphs 
1572.5(b)  and  (c).  the  new  dates  reflect 
TSA's  decision  to  delay  the  date  on 
which  the  States  must  be  collecting 
information  and  submitting  fingerprints 
to  the  FBI  from  November  3.  2003  to 
April  1,  2004,  or  under  certain 
conditions  to  December  1.  2004  at  the 
very  latest. 

Paragraph  15  72.5(c)(4)  establishes  the 
requirement  that  TSA  will  not  authorize 
a  State  to  issue,  renew,  or  transfer  a 
HME  unless  it  is  collecting  the 
information  required  in  §  1572.5(e)  and 
submitting  fingerprints  as  of  April  1 . 
2004.  If  the  State  cannot  collect  the 
required  information  bv  that  date,  the 
State  may  submit  and  TSA  may  approve 
a  request  to  delay  the  collection 
requirement  to  December  1.  2004.  Also, 
if  the  State  cannot  submit  fingerprints 
from  HME  applicants  by  April  1.  2004. 
the  State  must  submit  a  plan  to  TSA 


explaining  how  fingerprint  collection 
and  submission  will  be  accomplished 
before  December  1,  2004. 

Compliance 

As  discussed  in  detail  in  the  IFR 
published  by  FMCSA  on  May  5.  2003, 
the  provisions  of  49  U.S.C.  31314. 
which  require  DOT  to  withhold  certain 
Federal-aid  highway  funds  from  States 
that  fail  to  comply  substantially  with 
the  requirements  for  State  participation 
in  the  CDL  program,  apply  also  to  State 
compliance  with  those  portions  of  the 
TSA  rule  implementing  the  Patriot  Act 
that  apply  to  States.  In  addition,  49 
U.S.C.  31312  authorizes  DOT  to  prohibit 
States  from  issuing  CDLs  if  the  Secretary 
determines  "that  a  State  is  in  substantial 
noncompliance"  with  49  U.S.C.  chapter 
313.  These  penalties  are  available  for 
DOT  to  use  when  and  if  appropriate  to 
encourage  State  compliance  with  TSA's 
rule. 

Future  Rulemaking 

It  is  important  to  note  that  TSA  will 
publish  a  NPRM  shortlv  after 
publication  of  this  amended  IFR.  to 
propose  minimum  federal  standards  for 
the  fingerprint  collection,  criminal 
history  adjudication,  and  appeal  process 
for  HME  applicants.  In  the  NPRM,  TSA 
will  provide  greater  detail  about  what 
each  State  program  should  include, 
minimum  standards  for  adjudication  of 
the  criminal  history  record  check 
results,  minimum  standards  for 
establishing  an  appeal  process  for  the 
adjudication  of  the  criminal  history 
checks,  and  the  potential  costs  for  each 
portion  of  the  background  check. 

TSA  will  rely  heavily  on  the 
comments  the  States  provide  to  ensure 
that  no  State  is  forced  to  adhere  to  a 
rigid  form  beyond  its  financial  or 
technological  capacity.  The  NPRN-I  will 
propose  minimum  components  that 
each  State  program  should  include,  but 
would  permit  the  States  to  determine 
how  it  meets  the  minimum  standards. 

The  NPRM  process  will  also  provide 
TSA  with  the  empirical  data  and 
information  necessary  to  complete  a 
comprehensive  regulator*'  evaluation. 
TSA  understands  that  the  IFR  and  the 
amended  IFR  impose  financial  burdens 
on  the  States,  some  of  which  may  be 
minimized  through  State  and  Federal 
fee  authority.  However,  there  may  be 
States  in  which  this  is  not  possible,  and 
TSA  must  seek  a  regulator^'  regime  to 
prevent  unnecessary  financial  blirdens. 
TSA  can  achieve  this  through  active 
participation  of  the  States,  the  trucking 
industry,  and  private  entities  that  may 
be  able  to  provide  low  cost  operational 
assistance. 


In  addition,  on  October  3,  2003. 
legislation  was  enacted  ''■  authorizing 
DHS  to  collect  fees  to  cover  the  costs  of 
implementing  section  1012  of  the 
Patriot  Act.  This  new  authority  will  aid 
TSA  in  completing  the  security  threat 
assessment  check  for  an  estimated  3.5 
million  commercial  drivers.  Therefore. 
TSA  is  also  issuing  a  separate  proposed 
rule  to  determine  reasonable  costs  of 
background  checks,  on  which  drivers, 
the  States  and  other  interested  parties 
mav  romment. 

Rulemaking  Analyses  and  Notices 

Justification  for  Immediate  Adoption 

TSA  is  issuing  this  final  rule  without 
prior  notice  and  opportunity  to 
comment  pursuant  to  its  authorit}- 
under  section  4(a)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)).  This 
provision  allows  the  agency  to  issue  a 
final  rule  without  notice  and 
opportunity  to  convment  when  the 
agency  for  good  cause  finds  that  notice 
and  comment  procedures  are 
"impracticable.  uxmecessar\'  or  contrar\' 
to  the  public  interest.  " 

The  catastrophic  effect  of  the  attacks 
on  the  World  Trade  Center  and 
Pentagon  on  September  11.  2001. 
revealed  the  vulnerability  of  the  nation's 
transportation  system  to  terrorism. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  are  likely.  The  number 
of  commercial  vehicles  that  earn.- 
hazardous  materials  is  far  greater  than 
the  number  of  aircraft  that  might  be 
hijacked  by  terrorists.  A  vehicle  carrjing 
hazcirdous  materials,  if  used  as  a 
weapon  in  a  terrorist  attack,  could  cause 
significant  loss  of  life  and  property 
damage. 

Section  1012  of  the  USA  PATRIOT 
Act  is  a  measure  to  increase  the  security 
of  highway  transportation  of  hazardous 
materials.  Because  of  the  likelihood  of 
future  terrorist  attacks,  and  the  potential 
for  significant  casualties  and  property 
daunage  in  the  event  of  a  terrorist  attack 
involving  a  vehicle  carrj'ing  hazardous 
materials,  TSA  believes  that  immediate 
action  is  warranted,  and  TSA  finds  that 
notice  and  public  comment  procedures 
under  5  U.S.C.  553(b)  are  impracticable 
and  contrary  to  the  public  interest. 

It  is  important  to  note  that  TSA  is  not 
making  fingerprint  collection  or 
submission  of  the  State  plan  due  upon 
publication  of  this  document.  The 
inter\ening  months  between  the  date 
this  amended  LFR  is  published  and 
April  1,  2004  will  provide  additional 
time  for  the  States  to  develop  a  plan  for 


*■  Department  of  Homeland  Security 
Appropriations  Act.  2004.  Public  Law  108-90,  117 
Stat.  1137,  October  1 ,  2003. 
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fingerprint  collection  or  begin  it.  As 
indicated  in  comments  to  the  IFR.  most 
States  have  already  devoted 
considerable  time  to  determining  how 
drivers  could  best  be  fingerprinted  in 
liyht  of  each  State's  current  hazardous 
material  endorsement  and  licensing 
program.  Submitting  a  fingerprint 
collection  plan  to  TSA  that  reflects  this 
thinking  by  April  1  should  be  possible. 
(3n  the  other  hand,  some  States  will  be 
prepared  to  begin  fingerprint  collection 
vMthin  three  months  and  so  need  not 
prepare  or  submit  a  new  plan  to  TSA. 
Therefore.  TSA  believes  that  this 
amended  IFR  will  not  impose 
significant  time  constraints  on  the 
States. 

By  making  the  rule  effective  as  of  the 
date  of  publication,  however,  TSA  can 
begin  name  checks  of  individuals 
against  international  and  terrorist- 
related  databases  as  soon  as  TSA  has 
accurate  driver  data  and  is  able  to 
adjudicate  the  results  of  the  checks. 

Regulaton,-  Evaluation 

Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4.  1993).  provides  for  making 
determinations  w'hether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 

TSA  has  determined  that  this  action 
is  a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
because  there  is  significant  public 
interest  in  security  issues  since  the 
events  of  September  11.  2001.  This 
amended  interim  final  rule  responds  to 
the  background  check  requirements  of 
section  1012  of  the  USA  PATRIOT  Act 
by  establishing  the  criteria  that  will  be 
used  in  determining  whether  an 
individual  applying  for.  transferring,  or 
renewing  a  HME  poses  a  security  risk 
warranting  denial  of  the  endorsement. 

TSA  has  performed  a  preliminary 
analysis  of  the  expected  costs  of  this 
interim  final  rule,  but  the  figures  may 
change  when  a  full  Regulatory 
Evaluation  is  completed  in  the  proposed 
rulemaking  that  will  follow  publication 
of  this  document.  TSA  will  prepare  a 
full  regulatory  evaluation  based  on 
comments  received  from  the  States,  the 
trucking  industrv,  and  pertinent 
nongovernmental  organizations,  which 
will  im[)rove  the  reliability  of  the  cost 
and  benefit  estimates. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of 
1980.  as  amended,  (RFA)  was  enacted 
by  Congress  to  ensure  that  small  entities 
(small  businesses,  small  not-for-profit 


organizations,  and  small  governmental 
jurisdictions)  are  not  unnecessarily  or 
disproportionately  burdened  by  Federal 
regulations.  The  RFA  requires  agencies 
to  revieiw  rules  to  determine  if  they  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
TSA  has  determined  that  the  amended 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Currant  industry'  practice  is  for 
drivers  to  obtain  their  CDL  certification 
as  a  condition  of  employment. 
Individuals  are  required  to  have  a 
current  CDL  with  appropriate 
endorsements  to  be  eligible  for 
employment.  This  is  an  employment 
cost  typically  borne  by  the  individual 
employee.  This  amended  IFR  will  affect 
the  States,  but  they  are  not  considered 
"small  governmental  jurisdictions", 
such  as  small  towns  or  boroughs. 
Therefore,  the  burden  on  small  business 
entities  from  this  rule  is  expected  to  be 
de  minimis. 

TSA  Conducted  the  required  review  of 
this  rul«  accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  TSA  certifies  that  this  rule  will 
notjiave  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.), 
a  Federal  agency  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  it  conducts,  sponsors,  or 
requires  through  regulations.  This 
amended  interim  final  rule  contains 
information  collection  activities  subject 
to  the  PjlA.  Accordingly,  the  following 
information  requirements  are  being 
submitted  to  OMB  for  its  review. 

Title:  Security  Threat  Assessment  for 
Individuals  Applying  for  a  Hazardous 
Materials  Endorsement  for  a 
Commefcial  Driver's  License. 

Summary:  TSA  is  establishing 
standards  for  security  threat 
assessments  of  individuals  applying  for, 
renewir^,  or  transferring  a  hazardous 
materiak  endorsement  (HME)  for  a 
commercial  driver's  license  (CDL), 
which  in  addition  to  the  information 
already  collected  by  the  States  for  the 
purpose  of  HME  applications  will  now 
include  fingerprints  as  well  as  the 
disclosure  of  the  applicant's  citizenship, 
mental  health  defects,  and  criminal 
history.  States  must  also  submit  a  plan 
to  TSA  outlining  the  fingerprint  process 
they  intend  to  implement. 

Use  of:  Truck  drivers  must  complete 
an  application  and  provide  fingerprints 
for  the  purpose  of  conducting  a 
background  check.  The  States  and  local 


agencies  will  most  likely  collect  this 
information  when  individuals  apply  for, 
renew  or  transfer  an  HME.  This 
information  will  be  used  to  conduct 
background  checks  to  ensure  that  these 
individuals  do  not  have  a  disqualif>'ing 
criminal  offense  on  their  record.  In 
addition,  the  States'  fingerprint 
collection  plans  will  be  used  by  TSA  to 
ensure  regulatory  compliance, 
uniformity  of  standards,  and  adequacy 
of  process. 

Respondents  (including  number  of): 
The  likely  respondents  to  this  proposed 
information  requirement  are  individuals 
applying  for.  renewing  or  transferring  an 
HME  and  each  of  the  50  States,  for  a 
pool  of  approximately  3.5  million 
respondents. 

Frequency:  Estimates  indicate  that 
approximately  3.5  million  people  have 
an  HME  and  this  number  is  expected  to 
grow  by  approximately  2.8%  people  per 
year  for  a  'en-year  total  of 
approximately  4.5  million  people 
(450,000  annualized).  The  number  of 
fingerprint  applications  to  be  collected 
over  a  ten-year  period  is  approximately 
8.7  million  (870,000  annualized).  This 
number  includes  new-  applicants  and 
renewals,  which  occur  at  least  once 
every  five  years,  States  are  required  to 
submit  their  fingerprinting  plans  upon 
their  completion  or  amendment. 

Annual  Burden  Estimate:  Fingerprint 
costs  consist  of  a  processing  fee, 
processing  time,  and  material.  The 
average  cost  for  the  fingerprint  process 
was  estimated  at  approximately  $50  per 
set  when  the  original  IFR  was 
published.  However,  empirical  data  and 
further  research  indicate  that  this 
estimate  is  low  for  the  population 
covered  by  this  rule.  We  also  estimate 
that  it  would  take  an  average  of  thirty 
minutes  to  complete  an  FBI  fingerprint 
card  and  forward  it  to  the  FBI  for  further 
processing.  Based  on  this  information. 
TSA  originally  estimated  that  the 
background  check  process  would 
involve  4.4  million  hours  over  the  ten- 
year  (436,000  annualized)  and  would 
cost  S452  million  over  the  ten-year 
period  (545. 2  million  annualized). 
However.  TSA  now  believes  that  these 
estimates  may  be  low  and  requests 
comment  from  all  affected  parties 
concerning  cost  assumptions  that  can  be 
made  in  preparing  this  analysis. 

The  agencv  is  soliciting  comments 
to— 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  mav 
submit  comments  on  the  information 
collection  requirement  bv  lanuarv  6, 
2004,  and  should  direct  them  via  fax  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  DHS-TSA  Desk 
Officer,  at  (202)  395-5806.  Comments  to 
OMB  are  most  useful  if  received  within 
30  days  of  publication. 

As  protection  provided  by  the 
Paperwork  Reduction  Act,  as  amended, 
an  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  colleclinn  will  he 
published  in  the  Federal  Register  after 
OMB  approves  it. 

Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires  TSA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatorv'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  the 
Executive  Order.  TSA  mav  construe  a 
Federal  statute  to  preempt  State  law 
only  where,  among  other,  things,  the 
exercise  of  State  authority  conflicts  with 
the  exercise  of  Federal  authority  under 
the  Federal  statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  interim 
final  rule  does  have  Federalism 
implications  or  a  substantial  direct 
effect  on  the  States.  The  amended 
interim  final  rule  requires  States  to 
collect  fingerprints  or  to  submit  a  plan 
to  TSA  outlining  how  the  fingerprint 
collection  process  would  work.  TSA 
will  publish  a  NPRM  shortly  that  will 
solicit  comments  from  the  States  on  the 
fingerprint  collection  process  and  other 
aspects  of  implementing  the  HME 
background  check  program.  TSA  will 


continue  to  consult  extensively  with  the 
States  to  ensure  that  any  burdens  are 
minimized  to  the  extent  possible. 

TSA  notes  that  FMCSA  has 
communicated  with  the  States  on  the 
requirements  of  the  USA  PATRIOT  Act. 
The  Assistant  Administrator  of  FMCSA 
wrote  to  licensing  officials  in  each  State 
on  October  31,  2001,  briefly 
summarizing  section  1012  of  the  USA 
PATRIOT  Act.  and  asking  them  to 
continue  issuing  and  renewing 
hazardous  materials  endorsements  until 
the  regulations  implementing  section 
1012  were  completed.  Some  States  have 
already  enacted  legislation  they 
consider  necessary  to  carr\'  out  the 
mandates  of  section  1012. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  SlOO  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  TSA  to  identify  and  consider  a 
reasonable  number  of  regulator)' 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  provisions  of  section  205 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  In  addition,  section 
205  allows  TSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

This  interim  final  rule  will  not  result 
in  the  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  more  than  $100 
million  annually.  Thus,  TSA  has  not 
prepared  a  written  assessment  under  the 
UMRA. 

Environmental  Analysis 

TSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Enviroiunental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  final  rule  will  not  have  anv 
significant  impact  on  the  quality  of  the 
human  environment. 

Energy  Impact 

TSA  has  assessed  the  energy  impact 
of  this  rule  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 


(EPCA).  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362).  TSA  has  determined 
that  this  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic    - 
objectives,  such  as  safety,  ar6  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  TSA  will  continue  to 
consult  with  Mexico  and  Canada  under 
the  North  American  Free  Trade 
Agreement  to  ensure  that  any  adverse 
impacts  on  trade  are  minimized.  This 
rule  applies  only  to  individuals 
applying  for  a  State-issued  hazardous 
materials  endorsement  for  a  commercial 
drivers  license.  Thus.  TSA  has 
determined  that  this  rule  will  have  no 
impact  on  trade. 

List  of  Subiet  ts  in  49  CFR  Part  1572 

Commercial  drivers  license,  Criminal 
historv'  background  checks.  Explosives, 
Hazardous  materials.  Motor  carriers. 
Motor  vehicle  carriers.  Security 
measures.  Security  thj^eat  assessment. 

1  h.  Amendments 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Transportation  Security 
Administration  amends  49  CFR  Chapter 
XII.  Subchapter  D  as  follows: 

PART  1572— CREDENTiALING  AND 
BACKGROUND  CHECKS  FOR  LAND 
TRANSPORTATION  SECURITY 

■  1.  The  authority  citation  for  part  1572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  114,  5103a,  40113. 
46105. 

■  2.  Amend  §  1572.3  by  adding  the 
following  definition  in  alphabetical 
order  to  read  as  follows: 

§1572.3     Terms  jseo  in  this  part. 


Revoke  means  the  process  by  which  a 
State  cancels,  suspends,  withdraws, 
annuls,  or  disqualifies  a  hazardous 
material  endorsement. 


■  3.  In  §  1572.5,  revise  paragraphs 
(b)(2)(i),(b)(2)(ii).(cKl).  (c)(2) 
introductory  text  and  (c)(3)  and  add 
paragraph  (c)(4)  to  read  as  follows. 
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§  1 572.5     Security  threat  assessment  for 
commercial  drivers  licenses  with  a 
hazardous  materials  endorsement. 


.0,  '    •    ' 

(2)  *    *    * 

(i)  From  November  3,  2003  to 
December  1,  2004,  an  individual  mav 
>iibmit  fingerprints,  in  a  form  and 
manner  specified  by  the  State  and  TSA, 
A  hen  a  State  revokes  the  individual's 
hazardous  materials  endorsement  under 
paragraph  (c)(1)  of  this  section. 

(i1)  When  so  notified  by  the  State,  an 
individual  must  submit  fingerprints,  in 
a  tiirm  and  manner  specified  bv  the 
Mat.'  iFi  i  TSA.  when  he  or  she  applies 
;  >   iht  liii,  renew,  or  transfer  a  hazardous 
materials  endorsement  for  a  CDL,  or 
w  hen  requested  bv  TSA. 
***** 

(c)(1)  Each  State  must  revoke  an 
individual's  hazardous  materials 
endorsement  if  TSA  informs  the  State 


that  the  individual  does  not  meet  the 
standards  for  security  threat  assessment 
in  paragraph  (d)  of  this  section. 

(2)  No  later  than  December  1,  2004: 

***** 

(3)  From  November  3,  2003  to  June  1, 
2005,  while  TSA  is  conducting  a 
security  threat  assessment  on  an 
individual,  if  the  individual  holds  a 
CDL  with  a  hazardous  materials 
endorsement,  and  is  applying  for 
renewal  or  transfer  of  the  endorsement, 
the  State  that  issued  the  endorsement 
may  extend  the  expiration  date  of  the 
individual's  endorsement  until  the  State 
receives  a  Final  Notification  of  Threat 
Assessment  or  Notification  of  No 
Security  Threat  from  TSA. 

(4)  TSA  will  not  authorize  a  State  to 
issue,  renew,  or  transfer  hazardous 
material  endorsements  unless  the  State 
issuing  the  endorsement  is  — 

(i)  Collecting  the  information  required 
in§157J.5(e)asof  April  1.  2004;  or  the 


State  [Tovides  written  justification  for 
an  extension  of  time  not  to  exceed 
December  1,  2004  and  TSA  grants  the 
extension;  and 

(ii)  Submitting  fingerprints  in 
accordance  with  fingerprint  collection 
standards  of  the  Federal  Bureau  of 
Investigation  and  in  accordance  with 
procedures  approved  by  TSA  as  of  April 
1,  2004;  or  the  State  submits  a  plan  to 
TSA  that  describes  how  the  State  will 
collect  fingerprints  nf  individuals 
applying  for.  renewing,  or  transferring  a 
hazardous  materials  endorsement  no 
later  than  December  1,  2004. 
***** 

Issued  in  Arlington.  VA  on  November  4, 
2003 

Stephen  McHale. 

Deputy  Administrator. 

[FRDoc.  0,3-281,38  Filed  11^-03:4:22  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  ir  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  321 
RIN  3220-AB57 

Electronic  Filing  of  Applications  and 
Claims  for  Benefits  Under  the  Railroad 
Unemployment  Insurance  Act 

AGENCY:  Rdilroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  permit  the  filing  of 
applications  and  claims  for  benefits 
under  the  Railroad  Unemplovment 
Insurance  Act  via  the  Internet.  The 
Government  Paperwork  Elimination  Act 
provides  that  Federal  agencies  are 
required  to  provide  "for  the  option  of 
the  electronic  maintenance,  submission, 
or  disclosure  of  information,  when 
practicable  as  a  substitute  for  paper". 
This  proposed  new  part  will  permit  the 
filing  of  applications  and  claims  for 
benefits  under  the  Railroad 
Unemployment  Insurance  Act 
electronically. 

DATES:  Submit  comments  on  or  before 
lanuary  6.  2004. 

ADDRESSES:  Address  any  comments 
concerning  this  proposed  rule  to 
Beatrice  Ezerski.  Secretarv  to  the  Board, 
Railroad  Retirement  Board.  844  North 
Rush  Street.  Chicago.  Illinois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marguerite  P  Dadabo,  Assistant  General 
Counsel.  (312)  751-4945.  TTD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  The 

amendments  would  add  a  new  part  321 
to  the  Board's  regulations  (20  CFR  321) 
to  permit  the  filing  of  applications  and 
claims  for  benefits  under  the  Railroad 
Unemployment  Insurance  Act  via  the 
Internet  The  Government  Paperwork 
Elimination  Act,  Public  Law  105-277, 
sections  1701-1710  (codified  as  44 
U.S.C.  3504n)  provides  that  Federal 
agencies  are  required  to  provide  "for  the 
option  of  the  electronic  maintenance. 


submission,  or  disclosure  of 
information,  when  practicable  as  a 
substitute  for  paper".  The  proposed  part 
321  will  permit  the  filing  of  applications 
and  claims  for  benefits  under  the 
Railroad  Unemployment  Insurance  Act 
electronically. 

The  new  part  321  provides  that  both 
an  application  and  claims  for  benefits 
under  the  Railroad  Unemployment 
Insurance  Act  may  be  filed 
electronically  through  the  Board's  Web 
site  utilizing  a  User  ID/PIN/Password 
system.  The  new  part  further  provides 
that  determinations  regarding  those 
applications  and  claims  will  be 
adjudicated  in  accord  witli  established 
procedures. 

In  establishing  the  authenticity'  of  the 
person  who  is  filing  an  application  or 
claim  for  benefits,  the  Board  intends  to 
use  a  User  ID/PIN/Password  system  for 
identification  as  a  substitute  for  a 
signature. 

The  Board  currently  uses  a  User  ID/ 
PlN/password  system  to  allow 
employers  access  to  RRBLINK  to  make 
electronic  tax  deposits  and  submit  Form 
DC-1,  "Employer's  Quarterly  Report  of 
Contributions  Under  the  RUIA" 
(Railroad  Unemployment  Insurance  Act) 
electronically.  A  PIN/password  system 
is  used  to  access  the  Pay.gov  website. 
The  U.S.  Department  of  the  Treasury 
operates  the  Pay.gov  website.  Such  a 
system  also  is  consistent  with  the 
guidance  provided  by  the  Department  of 
Justice  regarding  the  use  of  electronic 
processes.  The  Board  has  also  proposed 
amending  its  regulations  to  permit  the 
filing  of  an  application  for  benefits 
under  the  Railroad  Retirement  Act  using 
the  same  User  ID/PIN/password  system. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required.  The 
Office  of  Management  and  Budget  has 
approved  information  collections 
associated  with  this  rule  under  control 
numbers  3220-0022,  3220-0039,  and 
3220-0198. 

List  of  Subjects  in  20  CFR  Part  321 

Claims.  Railroad  unemployment 
insurance,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20. 


chapter  II,  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  321  to 

read  as  fnllow; 

PART  321— ELECTRONIC  FILING  OF 
APPLICATIONS  AND  CLAIMS  FOR 
BENEFITS  UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 

Sec. 

321.1  Filing  applications  electronically. 

321.2  Filing  claims  for  beneHts 
electronically. 

Authority:  45  U.S.C.  355  and  362(1). 

§321.1     Filing  applications  electronically. 

(aj  ElectioniL  lihng.  An  application 
for  benefits  under  the  Railroad 
Unemployment  Insurance  Act  mav  be 
filed  electronically  through  the  Board's 
Web  site,  http://www.rrb.gov,  utilizing  a 
User  ID/PIN/Password. 

(b)  Adjudication  of  applications  filed 
electronically.  An  application  filed 
electronically  shall  be  adjudicated  in 
accordance  with  the  procedures  set 
forth  in  this  part. 

(c)  Date  of  filing.  The  date  of  filing  for 
an  application  filed  electronically  shall 
be  the  date  that  the  electronic  filing  of 
the  application  is  accepted  bv  the 
Board's  electronic  system.  If  an  attempt 
to  file  an  application  through  the 
Board's  electronic  system  is 
unsuccessful  and  is  rejected  by  that 
system,  the  claimant  must  submit 
another  application.  If  the  subsequent 
application,  filed  either  electronically  or 
on  paper,  is  received  by  the  Board 
within  30  days  from  the  date  of  the 
notification  that  the  initial  filing  attempt 
was  rejected,  the  Board  will  establish 
the  filing  date  of  the  subsequent 
application  as  the  date  the  rejected 
application  was  attempted  to  be  filed. 

§  321 .2     Filing  claims  for  benefits 
electronically. 

(a)  Electronic  Filing.  A  claim  for 
benefits  under  the  Railroad 
Unemployment  Insurance  Act  may  be 
filed  electronically  through  the  Board's 
website,  http://www.rrb.gov,  utilizing  a 
User  ID/PIN/Password. 

(b)  Adjudication  of  claims  filed 
electronically.  A  claim  for  benefits 
under  the  Railroad  Unemplovment 
Insurance  Act  filed  electronically  shall 
be  adjudicated  in  accordance  with  the 
procedures  set  forth  in  this  part. 

(c)  Date  of  filing.  The  date  of  filing  for 
a  claim  for  benefits  under  the  Railroad 
Unemployment  Insurance  Act  filed 
electronically  shall  be  the  date  that  the 
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electronic  filini;  nf  th"  claim  is  accepted 
by  the  Board's  t'lectninit  s\>tfMn.  If  an 
attempt  to  file  a  i:laim  for  t)enefits  under 
the  Railroad  Unemployment  Insurance 
Act  is  unsuccessful  and  is  rejected  by 
the  Boards  electronic  system,  the 
claimant  must  submit  another  claim  for 
benefits,  if  the  subsequent  claim  for 
benefits,  either  filed  electronically  or  on 
paper,  is  receiyed  by  the  Board  within 
30  days  from  the  date  of  the  notification 
that  the  initial  filing  was  rejected,  the 
Board  will  establish  the  filing  date  of 
the  subsequent  claim  as  the  date  the 
rejected  claim  was  attempted  to  be  filed. 

Dated   November  3.  2003. 

Bv  .\uthorily  of  the  Board. 
Beatrice  Ezerski, 
SfiTftiin.  lo  the  Board. 
iFR  Doi    0  i-28031  Filed  11-6-03;  8:45  am] 

BILLING  CODE  7905-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[TTB  Notice  No.  22:  Re:  TTB  Notice  No. 
15] 

RIN1513-AA41 

Proposed  Eola  Hills  Viticultural  Area 
{2002R-216P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTBl,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 


SUMMARY:  We  are  extending  the 
comment  period  for  TTB  Notice  No.  15, 
a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
September  8.  2003.  lor  an  additional  60 
days.  The  proposed  rule  wfjuiri  amend 
our  regulations  to  add  Eola  Hills  as  an 
approved  American  viticultural  area  in 
(Jregrjn  We  are  acting  on  a  request  to 
extend  the  comment  period  submitted 
on  behalf  of  the  Eola  Hills  Wine  Cellars 
of  Salem,  (Jregon. 
DATES:  We  must  receive  written 
comments  on  or  before  lanuary  6.  2004. 

ADDRESSES:  You  may  send  comments  to 

any  of  the  following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division.  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  15); 

•  202-927-8525  (facsimile): 

•  nprm@ffb.gov  (e-mail):  or 

•  http://ww\v. ttb.gov  (An  online 
comment  form  is  posted  with  Notice  No. 
15  on  our  Web  site). 


You  may  view  copies  of  the  petition, 
the  notice  of  proposed  rulemaking,  the 
appropriate  maps,  and  any  comments 
we  receiTe  by  appointment  at  our 
library,  1310  G  Street,  NW., 
Washington,  DC  20005;  phone  202-927- 
8210.  You  may  alsoaccess  copies  of  the 
notice  and  comments  on  our  Web  site  at 
h  itp  .//uTuv.  ttt.goy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau.  P.O. 
Box  18152.  Roanoke.  Virginia  24014: 
telephone  540-344-9333;  e-mail 
lennifer.Bern'@ttb.  treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8,  2003,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
(TTB)  published  a  notice  of  proposed 
rulemaking  (Notice  No.  15.  68  PR 
52875)  to;  establish  "Eola  Hills"  as  an 
American  yiticultural  area  in  Oregon. 
The  comment  period  was  to  end 
November  7.  2003. 

We  have,  however,  received  a  request 
for  a  eo-day  extension  of  the  comment 
period  frOm  Kevin  Crawford,  an 
attorney  jepresenting  a  winery  with  a 
similar  n»me  to  that  of  the  proposed 
viticultural  area,  Eola  Hills  Wine  Cellars 
Inc.  of  Salem.  Oregon.  Mr.  Crawford 
requested  the  extension  to  allow  his 
client  more  time  to  gather  evidence  to 
support  its  comment.  In  consideration 
of  this  request,  and  in  light  of  the 
impact  tfiat  the  approval  of  the 
proposed  Eola  Hills  viticultural  area 
may  have  on  the  Eola  Hills  Wine 
Cellars'  wine  labels,  we  are  extending 
the  comment  period  for  an  additional  60 
days. 

Public  Participation 

See  the  "Public  Participation"  section 
of  TTB  Notice  No.  15  for  detailed 
instructions  on  submitting  and 
reviewing  comments.  We  will  carefully 
consider  comments  received  on  or 
before  the  new  closing  date. 

We  will  not  recognize  any  submitted 
material  as  confidential.  All  comments 
are  part  of  the  public  record  and  subject 
to  disclosure.  Do  not  enclose  in  your 
comments  any  material  you  consider 
confidential  or  inappropriate  for 
disclosure.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Drafting  Information 

Jennifer  Berry  of  the  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  drafted 
this  notict. 


List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

1TB  Notice  No.  15  was  issued  under  the 
authority  of  27  U.S.C.  205. 

Signed:  November  4.  2003. 
Arthur  J.  Libertucci. 

Administrator. 

IFR  Doc  03-28062  Filed  1 1-6-03:  8:45_am] 

BILLING  CODE  4810-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  133 

[FRL-7584-5] 

National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit 
Requirements  for  Municipal 
Wastewater  Treatment  Discharges 
During  Wet  Weather  Conditions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Request  for  comment  on 
proposed  policy. 

summary:  Today.  EPA  is  inviting 
comment  on  a  proposed  policy 
regarding  NPDES  permit  requirements 
for  treatment  plants  in  publicly  owned 
treatment  works  (POTWs)  under  peak 
wet  weather  flow  conditions.  Regulatory 
agencies,  municipal  operators  of 
POTWs,  and  representatives  of 
environmental  advocacy  groups  have 
expressed  uncertainty  about  the 
appropriate  regulatory  interpretation  for 
such  situations.  Today's  document 
describes  both  a  proposed  interpretation 
of  regulations,  as  well  as  draft  guidance 
to  implement  such  an  interpretation. 
EPA's  intention  is  to  ensure  that  NPDES 
requirements  be  applied  in  a  nationally- 
consistent  manner  that  improves  the 
capacity,  management,  operation  and 
maintenance  of  POTW  treatment  plants 
and  collection  systems  and  protects 
human  health  and  the  environment. 
DATES:  Written  comments  on  this 
pnjposed  policy  must  be  received  by 
EP.-\  or  postmarked  by  January  9.  2004. 
ADDRESSES:  Comments  may  be 
sulimitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
section  IB.  of  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  the  substance  of  this 
proposed  policy,  contact  Kevin  Weiss 
(e-mail  at  weifss.kevinSiepa.gov  or  phone 
at  (202)  564-0742)  at  Office  of 
Wastewater  Management,  U.S. 
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Environmental  Protection  Agency 
(Mailcode  4203M).  1200  Pennsvl'vania 
Ave.,  NW..  Washington.  DC.  20460 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OVV-20G3-0025. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102.  1301 
Constitution  Ave..  NW..  Wdshington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Mondav  through  Fridav, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  366-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  You  may  copv  266  pages  per 
day  free  of  charge.  Beginning  with  page 
267,  you  will  be  changed  SO.  15  per  page 
plus  an  administrative  fee  of  S25.00. 

2,  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electunically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http:/ /www. ppa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPAs 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 


docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  may  still 
access  anv  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.A.I.  EPA 
intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA  s  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102  (May 
31,2002). 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify'  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  vour 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  conmient 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 


comments.  Late  comments  mav  be 
considered  if  time  permits. 

1.  Electronically  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  vou 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  ETPA's  electronic 
public  docket.  If  EPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets.  "  Once  in  the  system,  select 
"search,"  and  then  kev  in  Docket  ID  No. 
OW-2003-0025,  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu-  comment. 

ii.  E-mail.  Comments  may  be  sent  bv 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov.  Attention  Docket  ID 
No.  OW-2003-0025,  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonvmous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  addffess 
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identified  in  section  I.B.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
<wiv  form  of  fincr\ntion. 

2.  Bv  Mail  Sena  an  original  and  three 
copies  of  your  comments  to:  Water 
Docket.  Environmental  Protection 
Agency.  Mailcnde  4101T.  1200 
Pennsvlvania  Ave..  NW..  Washington, 
DC  20460.  Attention  Docket  ID  No.  OW- 
2003-0025. 

3.  By  Hand  Pnliven'  or  Courier. 
Deliver  vour  comments  to:  EPA  Docket 
Center.  EP.\  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington. 
DC.  Attention  Docket  ID  No.  O\V-2003- 
0025.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  section  I.A.I. 

C.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  vou 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  ddcket 
or  by  e-mail.  You  should  send 
information  that  you  consider  to  be  CBI 
in  one  of  two  ways:  (1)  By  U.S.  Mail  to: 
Kevin  Weiss.  Office  of  Wastewater 
Management.  U.S.  Environmental 
Protection  Agencv  (Mailcode  4203M). 
1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460— Attention 
Docket  ID  No.  OW-2003-0025:  or  (2)  By 
courier  or  delivery  to:  Kevin  Weiss, 
Office  of  Wastewater  Management.  U.S. 
Environmental  Protection  Agencv,  EPA 
East  Building  (Room  7334),  130l' 
f.onstitution  Ave.,  NW..  Washington. 
DC  20004— Attention  Docket  ID  No. 
()W--2()0.i-0025.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBl"(if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI),  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPAs  electronic  public 
docket.  If  you  submit  the  copv  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA"s 
electronic  public  docket  without  prior 
notice.  If  you  have  anv  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 


the  FOR  FURTHER  INFORMATION  CONTACT 

section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Froivide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Male  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name.  date,  and  Federal  Register 
citation  related  to  your  comments. 

AcronvTns  Used 

BODs     five-day  biochemical  oxygen 

demand 
CSO    combined  sewer  overflow 
EPA     Environmental  Protection  Agency 
I/I     infihration  and  inflow 
NPDES     National  Pollutant  Discharge 

Elimination  Sv'stem 
POTW    publicly  owned  treatment 

works 
SS    total  suspended  solids 
SSO     sanitary  sewer  overflow 

II.  Background. 

.4.  Why  k  EPA  Taking  This  Action? 

Wastewater  collection  systems  collect 
domestic  sewage  and  other  wastewater 
from  homes  and  other  buildings  and 
convey  it  to  wastewater  sewage 
treatmeni  plants  for  proper  treatment 
and  disposal.  The  collection  and 
treatment  of  municipal  sewage  and 
wastewater  is  vital  to  public  health  in 
our  cities  and  towns,  and  to  the  viability 
of  our  receiving  waters.  The  proper 
functioning  of  wastewater  systems  is 
among  the  most  important  factors 
responsible  for  the  general  level  of  good 
health  enjoyed  in  the  United  States.  The 
United  States  Centers  for  Disease 
Control  and  Prevention  named  clean 
water  and  sanitation  technology  one  of 
the  twentieth  century's  great  public 
health  achievements  (see  Morbidity  and 
Mortality  Weekly  Report,  April  2,  1999, 
v.  48.  no.  12.  pp.  241-243),  while  the 


National  Academy  of  Engineering 
included  such  technology  on  its  list  of 
the  20  engineering  achievements  that 
had  the  greatest  impact  on  quality  of  life 
in  the  twentieth  centurv.  {National 
Academy  of  Engineering,  press  release. 
February  22.  2000). 

Municipal  collection  systems  and 
treatment  facilities  are  an  extensive, 
valuable,  and  complex  fiart  of  the 
nation's  infrastructure.  In  the  last 
twenty  years,  communities  have  spent 
Si  trillion  in  2001  dollars  on  drinking 
water  treatment  and  supply  and 
wastewater  treatment  and  disposal  (see 
The  Clean  Water  and  Drinking  Water 
Infrastructure  Gap  .Analysis,  EPA, 
Septf?mber  2002).  Another  source 
estimates  that  wastewater  treatment  and 
collection  systems  represent  about  10- 
15  percent  of  the  total  infrastructure 
value  in  the  United  States.  (Fragile 
Foundations:  A  Report  on  America's 
Public  Works.  Final  Report  to  the 
President  and  Congress.  National 
Council  on  Public  Works  Improvement. 
February  1988.)  The  collection  system 
and  treatment  facilities  of  a  single  large 
municipality  can  represent  an 
investment  worth  billions  of  dollars. 

The  efficiency  of  wastewater 
treatment  at  a  wastewater  treatment 
plant  depends  strongly  on  the  design 
and  performance  of  the  collection 
system.  Many  collecticm  systems  in  the 
United  States  are  subject  to  high 
volumes  of  infiltration  (including 
rainfall-induced  infiltration)  and  inflow 
during  wet  weather  conditions.  High 
levels  of  infiltration  and  inflow  (l/I) 
increase  the  hydraulic  load  on  treatment 
plants,  which  can  reduce  treatment 
efficiency,  can  exceed  the  capacity  of 
components  within  the  treatment 
process,  and  in  extreme  situations  make 
biological  treatment  facilities  inoperable 
(e.g.,  wash  out  the  biological  organisms 
that  treat  the  waste). 

In  1972.  the  Federal  Water  Pollution 
Control  Act.  also  referred  to  as  the  Clean 
Water  Act  (CWA),  dramatically 
increased  the  role  of  the  Federal 
government  in  protecting  water 
resources  by  establishing  a  framework 
for  upgrading  the  nation's  wastewater 
infrastructure.  With  respect  to  the 
municipal  wastewater  infrastructure, 
the  1972  Act:  established  a  minimum 
pollution  control  standard  based  on  the 
application  of  secondary  treatment; 
mandated  the  development  of  more 
stringent  standards  where  necessary  to 
protect  water  quality;  established  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program  to  ensure  implementation  of 
standards;  and  dramatically  increased 
Federal  funding  for  municipal  treatment 
works. 
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During  the  1 970's  and  1 980's  the 
nation's  municipal  wastewater 
infrastructure  dramatically  expanded 
and  improved,  particularly  with  respect 
to  treatment  plants.  In  1968.  72  percent 
of  the  Nation's  municipal  wastewater 
plants  were  pro\-iding  secondary 
treatment  and  less  than  one  percent 
were  pro\'iding  greater  than  secondare' 
treatment  (out  of  14.051  facilities).  By 
1996.  59  percent  of  the  Nation's 
municipal  wastewater  plants  were 
providing  secondary  treatment  and  27 
percent  were  providing  greater  than 
secondary  treatment  tout  of  16.024 
facilities).  During  this  time,  the  overall 
number  of  people  served  bv  municipal 
wastewater  treatment  facilities 
increased  from  140.1  million  in  1968  to 
189.7  million  in  1996  (a  35  percent 
increase), 

In  the  mid-1980's  and  1990's  EPA 
increased  its  emphasis  on  addressing 
wet  weather  conditions  and  discharges 
from  municipal  collection  systems  and 
at  treatment  facilities.  In  1989.  EPA 
published  the  National  Combined  Sewer 
Overflow  (CSOl  Control  Strategy  which 
provided  recommendations  for  NPDES 
permits  for  CSOs.  See  54  FR  37370 
(September  8.  1989).  In  1994.  EPA 
issued  the  CSO  Control  Policv  to 
provide  greater  national  clarity  and 
consistency  in  the  way  NPDES 
requirements  apply  to  flows  in 
combined  sewers  and  to  CSO 
discharges.  See  59  FR  18688  (April  19. 
1994J.  In  addition,  the  Agency  increased 
compliance  assistance  and  enforcement 
activities  associated  with  sanitary  sewer 
overflows  (SSOs)  during  the  1990s.  In 
2000.  EPA  issued  the  Compliance  and 
Enforcement  Strategy  Addressing 
Cximbined  Sewer  Overflows  and 
Sanitary  Sewer  Overflows.  This  strategy- 
called  for  each  EPA  Region  to  develop 
an  enforcement  response  plan. 
including  an  inventory  of  SSO 
violations  and  a  description  of  how  20% 
of  the  priority  systems  with  SSO 
violations  would  be  addressed  each 
year. 

Reducing  the  frequency  and  volume 
of  collection  system  overflows  and 
backups  of  sewage  into  buildings,  and 
improving  the  structural  integrity  of 
collection  systems  have  been  some  of 
the  major  objectives  of  EPA's  emphasis 
on  wet  weather  discharges.  Typically, 
an  important  component  of  strategies  to 
reduce  collection  system  overflows  and 
backups  into  buildings  is  to  increase  the 
conveyance  of  wet  weather  flows  to  the 
treatment  plant.  The  volume  of  wet 
weather  flows  delivered  to  treatment 
facilities  can  also  be  increased  by 
measures  that  reduce  exfiltration  of 
wastewater  out  of  a  collection  system, 
increased  wet  weather  flow  volumes  at 


treatment  plants,  along  with  increased 
attention  to  water  quality  problems 
caused  by  wet  weather  flows  have  lead 
to  increased  attention  to  the  manner  by 
which  POTWs  manage  wet  weather 
flows. 

As  these  issues  received  greater 
attention,  regulatory  agencies, 
municipal  operators  of  POTWs,  and 
representatives  of  environmental 
advocacy  groups  have  expressed 
confusion  over  and  requested 
clarification  regarding  the  proper 
interpretation  of  certain  regulatory- 
provisions  in  the  context  of  wet  weather 
flow  management  at  POTVV  treatment 
plants.  Of  particular  concern  are 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
requirements  for  peak  wet  weather 
discharges  from  a  publicly  owned 
treatment  works  (POT^)  treatment 
plant  when  the  portion  of  the  flow  that 
exceeds  the  capacity  of  the  biological 
treatment  units  is  routed  around 
biological  treatment  units  and  blended 
with  the  flows  from  the  biological  units 
(or  other  advanced  treatment  units) 
prior  to  discharge.  Such  re-routing 
where  the  capacity  of  biological  (or 
other  advanced)  treatment  units  is 
exceeded  might  be  necessary  to  avoid 
damaging  the  treatment  units.  Questions 
have  focused  primarily  on  the  situation 
where  the  final  discharge  of  these 
blended  waste  streams  would  meet 
effluent  limitations  based  upon  the 
secondary  treatment  regulations  and  any 
more  stringent  limitations  necessary  to 
meet  water  quality  standards. 

Today's  proposed  policy  may  affect 
certain  actions  under  consideration  by 
NPDES  permit  authorities  to  address 
comprehensive  sewer  collection  system 
and  treatment  activities  by  POTWs.  The 
Agency  seeks  comment  on  what,  if  any, 
impact  today's  proposed  policy  may 
have  on  Federal  or  State  enforcement 
actions  under  the  CWA  or  citizen  suit 
actions  under  section  505  of  the  Act. 
including  assurance  of  implementation 
of  the  various  criteria  identified  in  the 
proposed  interpretation  and  draft 
guidance. 

After  review-  of  public  comments,  and 
following  any  appropriate  revisions, 
EPA  intends  that  ultimately  such  policy 
would  provide  a  framework  that  (1) 
ensures  appropriate  management  of  wet 
weather  flows  at  a  POTW  consistent 
with  generally  accepted  good 
engineering  practices  and  criteria  for 
long-term  design,  (2)  clarifies 
technology-based  requirements  (3)  uses 
water  quality-based  effluent  limitations 
to  address  residual  site-specific  health 
and  environmental  risks,  and  (4) 
provides  appropriate  safeguards, 


including  comprehensive  monitoring 
and  protection  for  sensitive  waters. 

B.  Sewage  Treatment  Issues  Associated 
With  Wet  Weather  Flows 

Although  a  number  of  sewage 
treatment  processes  are  used  to  comply 
with  Clean  Water  Act  requirements, 
most  municipalities  typically  use  a 
series  of  unit  operations  and  processes 
to  treat  wastewater  prior  to  discharge. 
The  typical  series  of  unit  processes 
includes:  preliminary-  treatment  or 
screening  to  remove  large  solids; 
primary  clarification  (or  preliminary 
sedimentation)  to  remove  floating  and 
settleable  solids:  and  biological 
treatment  units  (also  referred  to  as 
secondary  treatment  units)  to  remove 
biodegradable  organic  pollutants  and 
suspended  solids.  The  most  common 
type  of  conventional  biological 
treatment  unit,  an  activated  sludge 
process,  typically  consists  of  aerator 
tanks  (also  called  reactors)  followed  bv 
separate  settling  basins  or  clarifiers. 
Many  treatment  facilities  also  provide 
disinfection  to  deactivate  pathogens  and 
achieve  microbial  water  quality 
standards.  Some  facilities  also  provide 
advanced  treatment  which  are  designed 
to  reduce  constituents,  such  as  nitrogen 
and  phosphorus,  that  are  not 
significantly  removed  by  biological 
treatment  processes,  or  are  designed  to 
provide  greater  solids  and  pathogen 
reductions  than  traditional  biological 
treatment  processes. 

During  periods  of  wet  weather,  flows 
received  by  a  POTW's  collection  system 
and  treatment  facility  typically  increase. 
Significant  increases  in  influent  flow- 
caused  by  wet  weather  conditions  (e.g., 
due  to  infiltration  and/or  inflow  of 
water  into  the  collection  system)  can 
create  operational  challenges  for 
treatment  facilities  and  potentially 
adversely  affect  treatment  efficiency, 
reliability,  and  control  of  unit  process 
operations  with  a  treatment  plant. 
Activated  sludge  systems  are 
particularly  vulnerable  to  high  volume 
peak  flows.  Peak  flows  that  approach  or 
exceed  design  capacity  of  an  activated 
sludge  unit  can  shift  the  solids 
inventory  from  the  aeration  basin  to  the 
clarifier(s),  and  can  result  in  excessive 
solids  losses  from  the  clarifier(s)  (i.e.. 
wash  out  the  biological  mass  necessar\' 
for  treatment).  The  shifting  of  solids 
from  an  aeration  basin  to  a  clarifier 
diminishes  treatment  rates  until  after 
flows  have  decreased  and  the  solids  are 
returned  to  the  aeration  basin.  If  a 
clarifier  experiences  excessive  loss  of 
solids,  treatment  efficiencies  can  be 
lowered  for  weeks  or  months  until  the 
biological  mass  in  the  aeration  basins  is 
reestablished.  In  addition  to  these 
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hydraulic  conc:erns,  wastewater 
associated  with  peak  flows  mav  have 
low  concentrations  of  oxygen 
demanding  pollutants,  which  can  also 
decrease  treatment  efficiencies. 

Generally,  biological  treatment  units 
are  designed  and  operated  to  maintain 
a  relatively  stable  population  of- 
microorganisms  See  48  PR  52258, 
5227.5  (November  16.  1983).  This  means 
that  biological  treatment  units  generally 
cannot  be  designed  to  accommodate 
wide  variations  in  flow  volumes  and 
influent  strength.  Primar\'  clarification 
units  axe  less  sensitive  to  variations  in 
flow  volumes  and  influent  strength.  In 
addition,  primary  clarification  units  can 
be  brought  into  operation  and  taken  out 
of  operation  to  respond  to  changes  in 
flow  volume. 

Many  POTW  treatment  plants  have 
been  designed  with  primary  treatment 
c;apacity  that  is  significantly  greater  than 
the  biological  treatment  capacity.  These 
treatment  plants  often  have  multiple 
primary  clarification  units  that  arc 
operated  in  parallel,  with  one  or  more 
primary  clarification  units  not  operating 
during  low  flow  conditions,  and  brought 
into  service  during  high  flow 
conditions.  These  POTVVs  typically 
provide  screening  and  primary 
clarification  of  all  flows  entering  the 
plant,  and,  in  order  to  protect  their 
biological  treatment  units,  route  flows 
in  excess  of  full  capacity  of  the 
biological  treatment  unit  around  the 
biological  treatment  units.  In  some 
cases,  chemicals  are  added  to  the 
portion  of  the  flow  that  is  routed  around 
the  biological  treatment  units  to 
enhance  solids  and/or  pathogen 
removal.  Another  option  is  to  provide 
other  forms  of  enhanced  physical/ 
chemical  treatment  for  the  portion  of  the 
flow  that  is  routed  around  the  biological 
units.  Some  POTWs  discharge  flows 
routed  around  biological  treatment  units 
directly  to  a  surface  watqr,  while  others 
blend  the  flows  routed  around  the 
biological  treatment  units  with  flows 
that  have  gone  through  the  biological 
treatment  unit  {e.g..  for  disinfection  or 
other  advanced  treatment)  prior  to 
discharge. 

Other  design  and  operational  options 
routinely  employed  to  enhance 
treatment  of  wet  weather  flows  without 
damaging  biological  treatment 
capabilities  include: 

•  Increasing  the  size  of  secondary- 
c:larifiers  to  accommodate  a  pre- 
determined amount  of  peak  wet  weather 
flow: 

•  Providing  alternative  feed  patterns 
in  the  aeration  basin(s): 

•  Increasing  the  returned  activated 
sludge  capacities  relative  to  those 
needed  for  steady  flow; 


•  Providing  flow  equalization  [i.e. 
short  term  storage)  prior  to  the 
biological  unit  either  at  the  plant  or 
before  flows  get  to  the  plant:  and 

•  Decreasing  peak  flow  volumes 
through  I/I  removal,  sewer  separation  or 
rerouting  flows  to  a  different  treatment 
plant. 

See  Design  of  Municipal  Wastewater 
Treatment  Plants  Fourth  Edition,  1998, 
Water  Environment  Federal  Manual  of 
Practice  8.  ASCE  Manual  and  Report  of 
Engineering  Practice  No.  76,  Volume  2. 
page  11-5;  Prevention  and  Control  of 
Sewer  System  Overflows  Second 
Edition,  1999.  Water  Environment 
Federation  Manual  of  Practice  FD-17. 

Other  facilities  may  employ  other 
modifications  to  manage  peak  wef 
weather  flows.  For  example,  some 
facilities  divert  dilute  wet  weather  flows 
around  primary  clarifiers  to  the 
biological  treatment  units  in  order  to 
ensure  adequate  organic  loadings  in  the 
biological  units.  Given  the  complexity 
and  site-specific  nature  of  collection 
systems  and  treatment  facilities,  site- 
specific  plaiming  processes  are 
necessary  to  identify  the  optimal  mix  of 
peak  wet  weather  management 
measures!. 

Many  States  have  developed  detailed 
design  criteria  and/or  operating 
practice$  for  municipal  wastewater 
treatmeat  facilities.  EPA  has  also 
developed  guidance  on  design 
considerations  and  operation  of  POTWs, 
including  guidance  on  the  composite 
correction  program  approach  to  identify- 
and  addfess  performance  limitations 
and  to  obtain  improved  performance  at 
POTWs.  EPA  Technology  Transfer 
Handbook:  Retrofitting  POTWs,  1989. 
Hegg,  B.A.,  L.D.  DeMers.  and  J.B. 
Barber.  This  guidance  identifies  specific 
low  cost  modifications  that  can  be  used 
to  optimize  an  existing  facility's 
performance  which  can  result  in 
significant  improvements  of 
performance  at  many  wastewater 
treatment  facilities  without  major 
capital  improvements.  Hegg.  B.A.,  K.L. 
Rakness.  and  J.R.  Schultz.  1979.  A 
Demonstration  Approach  far  Improving 
Performance  and  Reliability  of 
Biological  Wastewater  Treatment  Plants 
EPA  600/2-79-035,  NTIS  No.  PB- 
300476,  USEPA.  Cincinnati.  OH. 

C.  NPDBS  Requirements  for  POTWs 

The  CWA  requires  that  most  POTWs 
achieve  effluent  limitations  based  upon 
secondary  treatment  as  defined  by  EPA 
and  any  more  stringent  limitations 
necessary  to  meet  water  quality 
standards  prior  to  discharging  to  waters 
of  the  United  States.  NPDES  permits  are 
issued  by  EPA  or  States,  U.S. 
Territories,  or  Tribes  authorized  by  EPA 


to  do  so.  Currently,  45  States  and  one 
U.S.  Territon,'  administer  the  NPDES 
permit  program.  EPA  issues  NPDES 
permits  in  the  remaining  States  and 
Territories,  and  in  Indian  country. 

1.  Secondary  Treatment  Regulations 

Section  30H'b)(l)(B)  of  the  Clean 
Water  Act.  33  U.S.C.  1311(b)(1)(B), 
requires  that  publicly  owned  treatment 
works  (POTWs)  achieve  effluent 
limitations  based  upon  secondary 
treatment  as  defined  by  the 
Administrator  of  EPA  pursuant  to 
section  304(d)(1)  of  the  Act.  Section 
304(d)(1)  of  the  Act  directed  EPA  to 
publish  information,  in  terms  of 
amounts  of  constituents  and  chemical, 
physical,  and  biological  characteristics 
of  pollutants,  on  the  degree  of  effluent 
reduction  attainable  through  the 
application  of  secondary  treatment. 
Section  304(d)(4)  of  theAct.  33  U.S.C, 
1314(d)(4).  deems  treatment  facilities 
such  as  oxidation  ponds,  lagoons, 
ditches  and  trickling  filters  to  be  the 
"equivalent"  of  secondary  treatment. 
That  section  directed  the  Administrator 
to  provide  guidance  on  design  criteria 
for  such  facilities,  taking  into  account 
pollutant  removal  efficiencies.  Section 
304(d)(4)  further  requires  that  water 
quality  not  be  adversely  affected  by 
deeming  such  facilities  to  be  the 
equivalent  of  secondary  treatment. 

EPA  promulgated  the  secondary 
treatment  information  regulations  at  40 
CFR  part  133  to  define  minimum  levels 
of  effluent  quality  for  publicly  owned 
treatment  works  (POTWs)  prior  to 
discharge.  The  secondary  treatment 
regulations  were  based  on  performance 
data  for  a  sample  of  well-designed  and 
well-operated  secondary  treatment 
plants.  The-30-day  average  effluent 
limitations  in  the  secondary  treatment 
regulations  were  based  on  the  95th- 
percentile  value  of  data  representing 
well-operated  POTWs.  excluding  values 
attributable  to  upsets,  bypasses, 
operational  errors,  or  other  unusual 
conditions.  With  the  exception  of 
section  304(d)(4)  facilities  eligible  for 
treatment  equivalent  to  secondary 
treatment,  the  secondary  tjeatment 
regulations  do  not  otherwise  specify  the 
type  of  treatment  process  to  be  used  to 
meet  secondary  treatment  requirements 
nor  do  they  preclude  the  use  of  non- 
biological  facilities.  Rather,  the  basic 
decisions  on  the  choice  of  a  technology 
or  alternative  waste  management 
technique  were  left  to  a  case-by-case 
cost-effectiveness  analysis.  See  48  FR 
52258.  52260  (November  16,  1983). 

The  requirements  of  the  secondary 
treatment  regulations  are  expressed  as 
concentration  limitations  (seven-day 
and  30-day  average  effluent 
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concentration  limitations  for  total 
suspended  solids  and  five-day 
biochemical  oxygen  demand  (BODs)), 
percent  removal  requirements  (for  total 
suspended  solids  and  BOD?),  as  vk'ell  as 
a  limitation  on  pH.  The  regulations 
require  that  percent  removal 
requirements  for  total  suspended  solids 
(SS)  and  the  five-day  measure  of 
biochemical  oxygen  demand  (BOD?)  be 
determined  according  to  a  30-day 
average.  The  percent  removal 
requirements  were  originally 
established  to  achieve  two  basic 
objectives:  (1)  to  encourage 
municipalities  to  correct  excessive  I/I 
problems  in  their  sanitarj'  sewer 
systems,  and  (2)  to  help  prevent 
intentional  dilution  of  influent 
wastewater  as  a  means  of  meeting 
permit  limits.  See  50  FR  23382  (June  3, 
1985). 

For  most  types  of  POTWs,  the 
secondary  treatment  regulations 
establish  a  30-day  average  percent 
removal  requirement  of  85  percent  for 
SS  and  BOD5.  Facilities  eligible  for 
equivalent  treatment  considerations 
under  section  304(d)(4)  are  subject  to 
less  stringent  percent  removal 
requirements.  The  secondary'  treatment 
regulations  provide  for  case-bv-case 
adjustments  to  the  percent  removal 
requirements  to  address  several  special 
considerations.  Under  §  133.103(a),  for 
treatment  works  that  receive  flows  from 
combined  sewers,  the  decision  must  be 
made  on  a  case-bv-case  basis  as  to 
whether  any  attainable  percentage 
removal  level  can  be  defined  when  the 
plant  receives  highly  dilute  influent, 
e.g.,  during  wet  weather  flows,  and,  if 
so.  what  the  level  should  be.  For 
treatment  works  that  receive  flows  from 
separate  sewers,  §  133.103(d)  authorizes 
the  permit  issuing  authority  to 
substitute  a  less  restrictive  30-day 
average  percent  removal  requirement  or 
a  mass  loading  limit  for  the  percent 
removal  requirement  if  the  permittee 
demonstrates  that: 

(i)  The  treatment  facility  will 
consistently  meet  its  permit  effluent 
concentration  limitations  but  its  percent 
removal  requirements  cannot  be  met 
due  to  less  concentrated  influent. 

(ii)  to  meet  the  percent  removal 
requirements,  the  facility  would  have  to 
achieve  significantly  more  stringent 
limitations  than  would  otherwise  be 
required  by  concentration-based 
standards,  and 

(iii)  the  less  concentrated  influent  is 
not  the  result  of  excessive  I/I.  Excessive 
I/l  is  the  quantities  of  I/I  that  can  be 
economically  eliminated  from  a  sewer 
system  as  determined  by  a  cost- 
effectiveness  analysis  that  compares  the 
costs  for  correcting  the  I/I  conditions  to 


the  total  costs  for  transportation  and 
treatment  of  the  I/I  to  a  treatment 
facility. 

For  these  sepaiate  sanitary  sewer 
systems,  the  determination  of  whether 
the  less  concentrated  wastewater  is  the 
result  of  excessive  I/I  uses  the  definition 
of  excessive  I/I  in  40  CFR  35.2005(b)(16) 
plus  the  additional  criterion  that  inflow 
is  deemed  nonexcessive  if  the  total  flow 
to  the  POT\V  (i.e..  wastewater  plus 
inflow  plus  infiltration)  is  less  than  275 
gallons  per  capita  per  day.  See  40  CFR 
133.103(d).  The  275  gallons  per  capita 
per  day  figure  is  only  a  threshold  value, 
and  permittees  may  determine  that  even 
higher  values  of  I/I  are  nonexcessive 
through  a  cost-effective  evaluation  on  a 
case-bv-case  sewer  svstem  basis.  See  50 
FR  23384  (June  3,  1985)  and  54  FR  4225 
(January-  27,  1989).  Guidance  for  the 
cost-effectiveness  analysis  associated 
with  demonstrating  that  I/I  is  not 
excessive  is  provided  in  Sewer  Svstem 
Infrastructure  Analysis  and 
Rehabilitation.  (EPA,  1991,  EPA/625/6- 
91/030). 

EPA  adopted  this  approach  to  provide 
flexibility  to  address  facilities 
experiencing  various  degrees  of  less 
concentrated  influent  that  cannot  meet 
the  85  percent  removal  requirement 
without  significant  additional 
construction,  and.  at  the  same  time, 
encourage  cost  effective  I/I  reduction. 
See  40  CFR  133.101{m)  and 
133.103(d)(3).  The  approach  was  based 
on  the  following  considerations:  (1)  In 
general,  I/l  programs  had  not  been  as 
successful  in  reducing  excessive  I/I  as 
expected;  (2)  many  treatment  systems 
without  excessive  I/I  had  relatively  low- 
concentrations  of  BODs  and  SS  in  the 
influent:  (3)  certain  treatment 
technologies  could  not  achieve  85 
percent  removal  under  all  conditions; 
and  (4)  a  mandatory  requirement  of  85 
percent  removal  for  all  POTVVs  could 
have  caused  overly  stringent  levels  of 
treatment  and  use  of  expensive 
advanced  treatment  processes  in  some 
cases.  See  50  FR  23382  (June  3,  1985). 

2.  Bypass  Provision 

The  NPDES  regulations  define 
standard  permit  conditions  which  are  to 
be  included  in  all  NPDES  permits, 
except  that  authorized  NPDES  States  are 
not  precluded  from  omitting  or 
modifying  a  standard  permit  condition 
to  impose  a  more  stringent  requirement. 
40  CFR  122.41  and  123.25  (note).  One 
of  those  standard  permit  condition  is 
the  "bvpass"  provision  at  40  CFR 
122.4l'(m). 

The  bypass  provision  defines  bypass 
to  mean  the  "intentional  diversion  of 
waste  streams  from  any  portion  of  a 
treatment  facility."  The  regulation 


prohibits  bypasses  except  for  where 
necessary  for  essential  maintenance  to 
assure  efficient  operation.  40  CFR 
122.41(m)(2).  In  such  cases,  the  bypass 
cannot  cause  effluent  limitations  to  be 
exceeded.  For  all  other  bypasses,  the 
Director  of  the  NPDES  program  may 
take  enforcement  action  against  a 
permittee  for  a  bypass,  unless: 

(A)  Bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(B)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary'  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventative 
maintenance;  and 

(C)  The  permittee  submitted  the 
required  notices.  40  CFR 
122.41(m)(4){i). 

In  order  to  satisfy  the  "no  feasible 
alternatives  ■  criterion,  adequate  back- 
up equipment  should  be  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bvpass.  40  CFR 
122.41(m)(4){i)(B).  The  "no  feasible 
alternatives"  provision  of  40  CFR 
122.41(m)  requires,  among  other  things, 
that  consideration  be  given  to  the 
feasibility  of  additional  construction  to 
prevent  any  bypasses  that  occur  because 
of  inadequate  capacity.  See  United 
States  V.  Cit\'  of  Toledo.  Ohio  63 
F.Supp.2d  834  (N.D.  Ohio  1999). 

The  regulation  at  40  CFR  122.41(m) 
also  provides  that  the  Director  of  the 
NPDES  program  may  approve  an 
anticipated  bypass,  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  in  the  bypass 
provision  at  40  CFR  122.41(m){4)(i).  As 
discussed  below,  EPA  provided 
guidance  on  approval  of  anticipated 
bypasses  at  POTWs  served  by  combined 
sewers  in  the  1994  Combined  Sewer 
Overflow  (CSO)  Control  Policy.  An 
approved  anticipated  bypass  would  be  a 
recognition  that  the  permitting  authority 
had  considered  the  adverse  impacts  of 
the  bypass  and  has  found  that  the 
bvpass  would  or  does  meet  the  criteria 
of  40  CFR  12.2.41(m)(4)(i)(A).  (B)  and 
(C),  and  would  not  take  enforcement 
action  against  a  permittee  for  the 
bypass.  Compliance  with  40  CFR 
122.41(m)(4)(i),  in  and  of  itself,  would 
not  shield  a  permittee  from  citizen  suits 
for  conducting  a  prohibited  bypass. 
Southern  Ohio  Coal  Company  v.  Office 
of  Surface  Mining,  Reclamation  and 
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Enforcement,  20  F.Sd  1418.  141^7  i()th 
Cir  1994). 

The  bypass  regulation  does  not  dictate 
that  any  specific  treatment  technology 
be  empinyed.  Instead,  the  regulation 
requires  that  a  system  be  operated  as 
designed  and  according  to  the 
conditions  of  the  .NPDES  permit.  See 
\RDC\-.  EPA.  822  F.2d  104.  123  (D.C. 
C:ir   1987)  For  example,  seasonal 
effiuent  limitations  which  allow  the 
facility  to  shut  down  a  specific 
pollution  control  process  during  certain 
periods  of  the  year  are  not  considered  to 
be  a  bypass  provided  the  variation  in 
effluent  Hmits  is  accounted  for  and 
recognized  in  the  permit  which  allows 
a  facility  to  dispense  with  some  unit 
processes  under  certain  conditions.  See 
49  PR  37998,  38037  (September  26. 
1984). 

As  noted  earlier,  all  NPDES  permits 
are  required  to  contain  a  prohibition  on 
bypasses  consistent  with  or  more 
stringent  than  40  CFR  122.41(m).  See  40 
CFR  123.25  (note).  The  bvpass  provision 
at  40  CFR  122.41(m)  defines  bypass  to 
mean  the  intentional  diversion  of  waste 
streams  from  any  portion  of  a  treatment 
facility.  However,  the  term  "treatment 
facility"  is  not  defined  in  the  bvpass 
regulation.  Today's  action  requests 
public  comment  on:  (1)  A  proposed 
interpretation  of  the  bypass  regulations 
regarding  the  term  "treatment  facility" 
as  it  relates  to  the  treatment  plant  at  a 
POTVV:  and  (2)  draft  guidance  on  how 
NPDES  riuthorities  can  characterize  the 
"treatment  facility"  in  a  specific  permit 
for  a  POTVV  treatment  plant  to  account 
for  the  flow  routing  scenario.  The 
Agency's  proposed  policy  would  be 
restricted  to  POTW  treatment  plant 
discharges  under  peak  wet  weather 
conditions  where  flows  in  excess  of  the 
biological  or  advanced  treatment  units 
are  routed  around  the  biological  or 
advanced  treatment  units  and  blended 
with  the  wastewaters  from  the  biological 
units  (or  other  advanced  treatment 
units)  prior  to  discharge,  and  where  the 
final  discharge  would  meet  effluent 
limitations  based  upon  the  secondary 
treatment  regulations  and  any  more 
stringent  limitations  necessary  to  meet 
water  quality  standards.  " 

f  Combined  Sewer  Oveiflow  Control 

PollLV 

EPA  has  provided  guidance  on  the 

plaiming.  selection  and  implementation 
of  controls  to  meet  technologv-  and 
water  quality-based  requirements  for 
CSOs  under  the  NPDES  program  in  the 
National  CSO  Control  Strategv,  54  FR 
37370  (September  8,  1989).  and  the  CSO 
Control  Policv.  59  FR  18688  (April  19. 
1994).  The  1994  CSO  Control  Policy 
provides  comprehensive  guidance  for 


developing  site-specific  NPDES  permit 
requirements  for  combined  sewer 
systems  to  address  wet  weather  CSO 
discharges  from  designed  overflow 
points.  The  Wet  Weather  Water  Quality 
Act  of  2000  amended  the  CWA  to 
provide  that  each  permit,  order  or 
decree  issued  after  December  15.  2000. 
for  a  discharge  from  a  municipal 
combined  sewer  shall  conform  to  the 
CSO  Control  Policv.  33  U.S.C. 
1342(q)(l). 

Under  the  CSO  Control  Policy, 
permittees  with  combined  sewer 
systems  Were  to  immediately  undertake 
a  process  to  accurately  characterize  their 
sewer  systems,  to  demonstrate 
implemantation  of  nine  minimum 
controls  identified  in  the  Policy,  and  to 
develop  end  implement  a  long-term 
CSO  control  plan  that  would  ultimately 
provide  for  compliance  with  the 
requirements  of  the  CWA.  See  59  FR 
18688  (April  19.  1994).  The  CSO 
Control  Policy  identifies  EPA's  major 
objectivas  for  long-term  control  plans. 

When  developing  the  CSO  Control 
Policy.  EPA  recognized  that  some 
POTVV  treatment  plants  may  have 
primary  treatment  capacity  in  excess  of 
their  biological  treatment  capacitv.  See 
59  FR  18693.  column  2.  The  Policy 
indicates  that  one  effective  strategy  to 
abate  pollution  resulting  from  CSOs  is 
to  maximize  the  delivery  of  flows 
during  wet  weather  to  the  POTW 
treatment  plant  for  treatment.  This 
strategy  can  maximize  the  use  of 
available  POTW  facilities  for  wet 
weather  flows  and  ensure  that  combined 
sewer  flows  receive  at  least  primary 
treatment  prior  to  discharge.  In 
addition,  this  strategy  may  enable  the 
permittee  to  eliminate  or  minimize 
overflows  to  sensitive  areas.  In 
recognition  of  the  significant  water 
quality  benefits  of  maximizing  flow  to 
the  POTVA'  treatment  plant,  the  CSO 
Control  Policy  includes  it  as  a  minimum 
element  of  a  long-term  control  plan. 

To  further  the  objective  of  maximizing 
treatment  at  the  POTW  treatment  plant, 
the  CSO  Control  Policy  provides 
guidance  on  the  use  of  an  NPDES  permit 
to  recognize  approval  of  anticipated 
bypasses  where  the  criteria  of  the 
bypass  provision  for  such  approvals  are 
met.  The  CSO  Control  Policy  clarifies 
that  normally  it  is  the  responsibility  of 
the  permittee  to  document,  on  a  case-by- 
case  basis,  compliance  with  40  CFR 
122.41(m)  in  order  to  have  an 
anticipated  bypass  approved  in  a 
permit.  The  Policy  indicates  that  for 
some  CSQ-related  permits,  the  study  of 
feasible  alternatives  in  the  long-term 
control  plan,  along  with  other 
information  in  the  permit  record,  may 
provide  sufficient  support  for  approval 


of  a  CSO-related  bypass  in  the  permit, 
and  to  define  the  specific  parameters 
under  which  a  bypass  can  be  approved. 
The  Policy  provides  that  where  a  permit 
includes  an  approval  of  a  CSO-related 
bypass,  the  permit  would  define  the 
specific  wet  weather  conditions  under 
which  a  CSO-related  bypass  would  be 
allowed  and  would  also  specih-  w^hat 
treatment,  monitoring,  and  effluent 
limitations  would  apply  to  the  bypass 
flow. 

The  Policy  provides  that  permits  with 
approved  bypasses  should  also  make  it 
clear  that  all  wet  weather  flows  passing 
the  headworks  of  the  POTVV  treatment 
plant  will  receive  at  least  primarv 
clarification,  solids  and  floatables 
removal  and  disposal,  and  disinfection 
where  necessary,  and  any  other 
treatment  that  can  reasonably  be 
provided. 

The  CSO  Policy  further  indicates  that 
the  "no  feasible  alternatives" 
requirement  of  the  bypass  regulation 
can  be  met  if  the  record  shows  that  the 
secondar\-  treatment  system  is  properly 
operated  and  maintained,  that  the 
system  has  been  designed  to  meet 
secondar>-  limits  for  flows  greater  than 
the  peak  dry  weather  flow,  plus  an 
appropriate  quantity  of  wet  weather 
flow,  and  that  it  is  either  technically  or 
financially  infeasible  to  provide 
secondary'  treatment  at  the  existing 
facilities  for  greater  amounts  of  wet 
weather  flow.  See  59  FR  18694,  column 
3.  The  feasible  alternative  analvsis 
should  include,  for  example, 
consideration  of  enhanced  primary 
treatment — e.g..  chemical  addition  and 
non-biological  secondary  treatment.  Id. 
Other  bases  supporting  a  finding  of  "no 
feasible  alternatives  "  may  also  be 
available  on  a  case-by-case  basis.  As 
part  of  its  consideration  of  possible 
adverse  effects  resulting  from  the 
bypass,  the  permitting  authority  should 
also  ensure  that  the  bvpass  will  not 
cause  exceedances  of  water  quality 
standards.  Id. 

D.  Water  Quality  Criteria  for  Bacteria 

In  1986.  EPA  published  Ambient 
Water  Quality  Criteria  for  Bacteria— 
1986.  which  contained  EPA's 
recommended  water  quality  criteria  for 
bacteria  for  protection  of  bathers  from 
gastrointestinal  illness  in  recreational 
waters.  The  water  quality  criteria 
established  levels  of  indicator  bacteria, 
namely  Escherichia  coli  (E,  coli)  and 
enterococci.  that  demonstrate  the 
presence  of  fecal  pollution  and  which 
should  not  be  exceeded  in  order  to 
protect  bathers  in  fresh  and  marine 
recreational  waters.  Prior  to  its  1986 
recommendations.  EPA  recommended 
specific  levels  of  fecal  coliforms  to  be 
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used  as  the  indicator  organism  to 
protect  bathers  from  gastrointestinal 
illness  in  recreational  waters. 

The  data  supporting  the  1986  bacteria 
water  quality  criteria  were  obtained 
from  a  series  of  epidemiological  studies 
that  examined  the  relationship  between 
swimming-associated  illness  (namelv, 
acute  gastrointestinal  ilinessj  and  the 
microbiological  quality  of  the  waters 
used  by  recreational  bathers.  The 
epidemiological  studies  demonstrated 
that  fecal  coliforms.  the  indicator 
originally  recommended  in  1968  by  the 
Federal  Water  Pollution  Control 
Administration  of  the  Department  of 
Interior,  are  correlated  less  strongly  with 
swimming-associated  gastroenteritis 
than  other  possible  indicator  organisms. 
Two  indicator  organisms.  E.  coli  and 
enterococci,  exhibited  a  strong 
correlation  to  swimming-associated 
gastroenteritis,  tlie  former  in  fresh  water 
only  and  the  latter  in  both  fresh  and 
marine  waters.  The  strong  correlation  is 
due  to  the  indicator  organisms  being 
more  similar  to  many  of  the  pathogens 
of  concern  in  their  ability  to  survive 
treatment  and  in  the  environment. 
Enterococci  are  also  resistant  to  saline 
environments,  enhancing  their  utility  as 
an  indicator  in  marine  waters.  In 
addition.  E.coli  and  enterococci  are  less 
frequently  found  than  fecal  coliforms  in 
environmental  settings  where  fecal 
contamindtion  is  known  to  be  absent. 

The  Beaches  Environmental 
Assessment  and  Coastal  Health 
(BEACH)  Act  was  enacted  on  October 
10.  2000.  Public  Law  106-284.  114  Stat. 
870  (2000).  The  BEACH  Act  addresses 
pathogens  and  pathogen  indicators  in 
coastal  recreation  waters.  Among  other 
things,  the  BEACH  .\ct  added  section 
303{i)  to  the  Clean  Water  Act  to  require 
States  and  Tribes  with  coastal  (and 
Great  Lake)  recreation  waters  to  adopt 
new  or  revised  water  quality  standards 
by  April  10.  2004.  for  pathogens  and 
pathogen  indicators  for  which  EPA  has 
published  criteria  under  section  304(a). 
The  BEACH  Act  also  directs  EPA  to 
promulgate  standards  for  States  and 
Tribes  that  fail  to  adopt  standards  for 
pathogens  and  pathogen  indicators  for 
coastal  recreation  waters  that  are  as 
protective  of  human  health  as  those 
pubhshed  bv  EP.A, 

III.  Proposed  Policy 

EPA  has  received  requests  from  many 

stakeholders  to  clarify  the  NTDES 
requirements  for  discharges  from 
POTWs  where  peak  wet  weather  flow  is 
routed  around  biological  treatment  units 
and  then  blended  with  the  effluent  from 
the  biological  units  prior  to  discharge 
where  the  final  discharge  meets  permit 
effluent  limitations  based  on  the 


secondary  treatment  regulation  (40  CFR 
part  133)  or  any  more  stringent 
limitations  necessary  to  attain  water 
quality  standards.  Today's  proposed 
policy  has  two  components,  (1)  a 
proposed  interpretation  of  the  bypass 
provision  (40  CFR  122.41(m))  as"  it 
applies  to  alternative  wet  weather 
treatment  scenarios  at  POTVV  treatment 
plants  that  involve  blending;  and  (2) 
draft  guidance  on  how  such  an 
interpretation  should  be  implemented. 
EPA  requests  comments  on  both  the 
proposed  interpretation  and  the  draft 
guidance. 

Peak  wet  weather  discharges  from 
POTWs  that  consist  of  effluent  routed 
around  biological  or  other  advanced 
treatment  units  blended  together  with 
the  effluent  from  the  biological  units  (or 
from  other  advanced  treatment  units) 
prior  to  discharge  would  not  be  a 
prohibited  bypass  and  could  be 
authorized  in  an  NPDES  permit  if  all  of 
the  following  principles  were  followed: 

1 .  The  final  discharge  meets  effluent 
limitations  based  on  the  secondary 
treatment  regulation  (40  CFR  part  133). 
including  applicable  30-day  average 
percent  removal  requirements,  or  any 
more  stringent  limitations  necessar\'  to 
attain  water  quality  standards.  For 
treatment  works  served  by  sanitary 
sewers,  the  Director  of  the  NPDES 
permit  program  may  substitute  lower 
30-day  average  percent  removal 
requirements  or  a  mass  loading  limit  for 
the  percent  removal  requirement  only  if 
the  permittee  demonstrates  the  criteria 
in  §  133.103(d)  are  met.  including  that 
the  less  concentrated  influent  is  not  the 
result  of  excessive  I/I.  For  treatment 
works  served  by  combined  sewers, 

§  133.103(a)  provides  that  the  decision 
must  be  made  on  a  case-bv-case  basis  as 
to  whether  any  attainable  percentage 
removal  level  can  be  defined  during  wet 
weather  flows,  and,  if  so,  what  the  level 
should  be. 

2.  The  NPDES  permit  application  for 
the  POTW  provides  notice  of,  and 
specifically  recognizes,  the  treatment 
scenario  that  would  be  used  for  peak 
flow  management.  The  treatment 
scenario,  including  designed  capacity  of 
various  units,  should  be  consistent  with 
generally  accepted  practices  and  long- 
term  design  criteria,  and  designed  to 
ensure  that  discharges  meet  effluent 
limitations  based  on  the  secondary 
treatment  regulation  and  anv  more 
stringent  limitations  necessarv  to  meet 
water  quality  standards  (including 
limitations  necessary  to  meet  applicable 
total  maximum  daily  loadings).  The 
application  of  the  generally  accepted 
practices  and  long-term  design  criterion 
typically  would  include  an  evaluation 
of  changes  to  the  base  and  peak  design 


flows  at  the  treatment  plant  from  the 
time  the  peak  flow  treatment  scenario 
was  last  recognized  by  the  NPDES 
authority,  and,  if  circumstances  have 
materially  and  substantially  changed,  an 
evaluation  of  the  cost-effectiveness  of  a 
reasonable  range  of  alternatives,  which 
may  entail  construction  of  facilities  to 
provide  additional  wet  weadier 
capabilities,  such  as  equalization  and/or 
storage  facilities,  or  high-efficiency 
physical/chemical  treatment  for 
diverted  flows.  The  application  of  the 
generally  accepted  practices  and  long- 
term  design  criterion  should  be 
reevaluated  as  circumstances  change 
materially  and  substantially,  and  at 
permit  reissuance.  Any  permit  issued 
after  EPA  evaluates  public  comments 
received  and  takes  further  action  on 
today's  proposed  policy  should 
specifically  recognize  or  incorporate  bv 
reference  the  treatment  scenario  that 
would  be  used  for  peak  flow 
management. EPA  notes  that  requiring 
documentation  of  the  treatment  scenario 
in  the  permit  would  ensure  that  EPA 
would  have  an  opportunity  to  review 
the  documentation  during  its  review  of 
permits  issued  by  an  authorized  NPDES 
State.  In  addition,  the  public  would 
have  an  opportunity  to  review  and 
comment  on  the  specific  conditions 
under  which  blending  would  be 
authorized  prior  to  final  approval  and 
issuance  of  the  permit. 

3.  The  treatment  scenario  that  would 
be  used  for  peak  flow  management 
should  provide,  prior  to  blending,  at 
least  the  equivalent  of  primary 
clarification  for  the  portion  of  flow 
routed  around  biological  or  other 
advanced  treatment  units. 

4.  The  peak  flow  treatment  scenario 
chosen  by  the  permittee  for  use  when 
flows  exceed  the  capacity  of  storage/ 
equalization  units,  biological  treatment 
units  or  advanced  treatment  units 
should  be  operated  as  it  is  designed  to 
be  operated  and  in  accordance  with  the 
treatment  scenario  reflected  in  the 
permit  record  and  conditions  set  forth 
in  the  permit.  A  portion  of  the  flow 
should  only  be  routed  around  a 
biological  or  advanced  treatment  unit 
when  the  capacity  of  the  treatment  unit 
is  being  fully  utilized.  Additionally,  for 
permits  issued  after  EPA  evaluates 
public  comments  received  and  takes 
further  action  on  todays  proposed 
policy,  such  a  peak  flow-  treatment 
scenario  should  only  be  used  when 
flows  exceed  the  capacity  of  storage/ 
equalization  units  based  on  generally 
accepted  good  engineering  practices  and 
long-term  design  criteria  aimed  at 
protecting  the  structural  integrity  and 
function  of  the  treatment  units  and 
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undiT  the  specific  circumstances 
K'Lognized  in  the  permit. 

5.  The  permit  must  require 
monitoring,  including  type.  inter\-al  and 
froqu.^ncy  sufficient  to  yield  data  which 
are  representative  of  the  final  blended 
discharge  to  ensure  compliance  with 
applicable  water  quality-based  effluent 
limitations.  See  40  CFR  122.48(b).  The 
permit  should  require  reporting  of  the 
date  and  volume  of  blended  discharges 
along  with  appropriate  pollutant 
parameter  concentrations.  In  addition, 
the  permit  should  ensure  that 
permittees  develop  additional 
information  to  support  the  development 
of  water  quality-based  effluent 
limitations  in  subsequent  permits, 
including  information  to:  (a)  Assess 
potential  water  quality  impacts 
associated  with  blended  effluent:  (b) 
evaluate  the  effectiveness  of  the 
treatment  of  key  parameters,  such  as 
pathogens,  resulting  from  alternative 
flow  routing  scenarios:  and  (c) 
characterize  ambient  levels  of  such 
pollutant  parameters. 

fi.  The  permit  rliust  require,  at  a 
minimum,  that  the  permittee  properly 
operate  and  maintain  all  parts  of  the 
collection  system  over  which  the 
permittee  has  operational  control  in  a 
manner  consistent  with  40  CFR 
122.41(e).  For  POTVVs  served  by 
combined  sewers,  anv  permit  issued 
after  December  15.  2()00.  shall  conform 
to  the  provisions  of  the  1994  CSO 
Control  Policy,  including  the 
development  and  implementation  of  a 
long-term  control  plan  (LTCP).  and 
appropriate  requirements  for  the 
-collection  system.  As  applied  to  POTWs 
serving  separate  sanitary  sewers.  EPA 
would  interpret  "proper  operation  and 
maintenance"  to  include  appropriate 
removal  of  infiltration  and  inflow  from 
parts  of  the  collection  svstem  over 
which  the  permittee  has  operational 
control  as  well  as  measures  to  evaluate 
the  structural  integrity  of  the  system. 
Such  a  demonstration  may  be  made 
with  a  program  self-evaluation  report, 
appropriate  to  the  size  of  the  svstem. 
which  includes  an  identification  of 
program  deficiencies  and  steps  to 
respond  to  them. 

In  situations  where  one  or  more  of  the 
above  principles  would  not  be  met.  EPA 
would  contmue  to  interpret  the 
"intentional  diversion  of  waste  streams 
from  anv  portion  of  a  treatment  facility" 
at  a  POTW  treatment  plant  to  be  a 
bypass  subject  to  the  restrictions  of  the 
bypass  provision  as  reflected  in  the 
permit  The  proposed  policy  upon 
which  EPA  invites  comment  today  is 
not  intended  to  modif\-  the  provision  for 
approval  of  antit  ipated  bypasses  at  40 


CFR  122.41(m)(4)(ii).  See  59  FR  18693, 
column  3. 

The  principles  described  above  for 
characterizing  the  "treatment  facility"  at 
a  POTW  plant  (as  it  relates  to  the  bypass 
provision)  are  not  intended  to  address 
or  apply  (o  NPDES  permit  requirements 
for  treatment  of  flows  at  a  POTW  during 
dry  weather  conditions  or  to  discharges 
from  facilities  other  than  POTW  plants, 
including  industrial  facilities  where 
storm  water  is  treated  with  non-storm 
water  wastewater.  The  matters 
addressed  in  today's  action  focus  on 
situations  with  elevated  I/I  levels  in 
municip^  collection  system  resulting 
from  wet  weather  conditions.  EPA  has 
not  evaluated  and  does  not  propose  to 
interpret  Its  regulations  to  apply  to  other 
circumstilnces. 

EPA  requests  comment  on  the  use  of 
the  six  principles  listed  above  to  define 
the  conditions  under  which  the 
blending  of  effluent  routed  around  the 
biological  treatment  unit  with  effluent 
from  the  biological  treatment  unit,  prior 
to  dischaijge  would  not  be  a  prohibited 
bypass  anid  could  be  authorized  in  an 
NPDES  permit,  EPA  specifically  ' 
requests  aomment  on  the  following 
issues: 

(1)  Is  thp  current  interpretation  of 
"excessivfe  I/I"  under  40  CFR  133.103(d) 
adequate?  What  challenges,  if  any, 
would  facilities  face  in  meeting  the 
percent  removal  requirements  or 
obtaining  an  adjustment  to  percent 
removal  requirements  under 

§  133.103(d),  including  the  excessive  1/ 
I  provisions,  as  a  pre-condition  for 
authorization  of  blending  in  an  NPDES 
permit? 

(2)  In  principle  4,  which  would 
require  that  flow  only  be  routed  around 
the  biological  or  advanced  treatment 
unit  when  the  capacity  of  treatment  and 
storage  units  is  being  fully  utilized, 
should  EPA  define  the  term  "fully 
utilized?  Are  there  situations  where 
system  opierators  might  need  to  keep 
some  treatment  or  storage  capacity  in 
reserve,  for  example,  to  help  prevent 
overflows  or  address  other  peak  flow 
concerns  where  exceedences  of 
treatment  capacity  is  likely  but  has  not 
yet  occurred?  If  so.  the  commenter 
should  describe  the  situations. 

(3)  Principle  5  of  this  draft  policy  is 
designed  to  ensure  compliance  with 
applicabla  water  quality-based  effluent 
limitations,  including  those  based  on 
water  quality  criteria  for  bacteria. 
Would  this  principle  be  sufficient  to 
protect  against  discharges  of  pathogenic 
organisms  or  should  principle  5  of  this 
draft  poliqy  include  an  explicit 
requirement  for  disinfection  of  blended 
effluent  prior  to  discharge,  where 
appropriate? 


(4)  In  developing  principl.'  6.  what 
factors  should  be  considered  when 
evaluating  if  a  permittee  is  properly 
operating  and  maintaining  their 
collection  system  in  a  manner 
consistent  with  40  CFR  122.41(e)? 

Additional  considerations  for  permit 
writers  addressing  POTW  plants  that 
use  peak  flow  treatment  scenarios  that 
consist  of  effluent  routed  around 
biological  or  other  advanced  treatment 
units  blended  together  with  the  effluent 
from  the  biological  units  prior  to 
discharge  should  include: 

A.  To  the  extent  prac:ticable,  NPDES 
permit  requirements  for  discharges  of 
peak  wet  weather  flows  at  the  POTW 
should  be  developed  in  a  manner  that 
encourages  the  permittee  to  consider  the 
relationship  between  the  performance  of 
the  collection  system  and  the 
performance  of  treatment  plants  serving 
the  system. 

B.  Any  POTW  receiving  wastes  from 
an  industrial  user  to  which  a  categorical 
pretreatment  standard  applies  may.  at 
its  discretion  and  subject  to  the 
conditions  of  40  CFR  403.7.  grant 
removal  credits  to  reflect  removal  by  the 
POTW  of  pollutants  specified  in  the 
categorical  pretreatment  standard.  The 
POTW  may  grant  a  removal  credit  equal 
to  or.  at  its  discretion,  less  than  its 
consistent  removal  rate.  The  permit 
writer  should  ensure  that  the  POTW's 
determination  of  the  consistent  removal 
rate  adequately  reflects  the  frequencv  of 
use  of  and  treatment  effectiveness  of  the 
peak  flow  treatment  scenarios  in  a 
manner  that  is  consistent  with  40  CFR 
403.7(b).  In  a  similar  manner,  the  permit 
writer  should  ensure  that  the  POTW    . 
adequately  reflects  the  frequency  of  use 
of  and  treatment  effectiveness  of  the 
peak  flow  treatment  scenarios  in 
developing  local  limits  for  industrial 
users. 

C.  NPDES  Permit  Conditions  That  Are 
Clear  and  Enforceable. 

Under  the  interpretation  proposed 
today.  NPDES  authorities  w^ould  be  able 
to  characterize  the  term  "treatment 
facility"  in  a  specific  permit  for  a  POTW 
treatment  plant  to  account  for  peak  flow- 
treatment  scenarios  that  are  consistent 
with  generally  accepted  good 
engineering  practices  and  criteria  for 
long-term  design  in  a  manner  consistent 
with  the  principles  prexiouslv 
identified.  Where  all  of  the  identified 
principles  are  followed,  flows  through  a 
treatment  system  that  is  operated  as 
designed  and  according  to  the  permit 
would  not  be  considered  a  bypass,  and 
the  permittee  would  not  be  required  to 
make  each  of  the  demonstrations 
otherwise  required  under  the  bvpass 
provision  at  40  CFR  122  41(m)(4)(i), 
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including  a  demonstration  that  there 
were  no  feasible  alternatives  to  the 
bypass. 

Where  a  POTVV  treatment  facility  has 
multiple  primary  clarification  units 
operating  in  parallel  to  provide  excess 
primary  treatment  capacity  for  high  flow 
conditions,  removing  one  or  more 
primary  clarification  units  from 
operation  during  low  flo  conditions 
would  not  be  considered  a  bvpass 
provided  the  capacity  of  the  primary 
clarification  units  remaining  in 
operation  is  not  exceeded.  Similarly, 
where  chemical  addition  is  used  to 
enhance  wet  weather  treatment 
performance  [i.e.,  to  enhance  solids 
removal  or  disinfection),  discontinuing 
chemical  addition  during  low  flow 
conditions  would  not  be  considered  a 
bypass  if  the  permit  does  not  call  for 
such  chemical  addition  during  low  flow- 
conditions. 

The  NPDES  regulations  require  that 
NPDES  permits  must  include  water 
quality-based  effluent  limitations  to 
control  all  pollutants  or  pollutant 
parameters  which  the  Director  of  the 
NPDES  program  determines  are  or  may 
be  discharged  at  a  level  which  will 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  non-attainment 
of  anv  water  qualitv  standard  (see  40 
CFR  122.44(d)).  The  potential  impact  of 
either  blended  peak  wet  weather  flows 
discharged  from  POTWs  or  peak  wet 
weather  flows  that  receive  biological 
treatment  may  raise  a  number  of  site- 
specific  water  quality  issues  depending 
on  the  performance  of  treatment 
technologies  under  peak  flow- 
conditions,  the  volume  of  discharges, 
receiving  water  conditions,  the  uses  of 
receiving  waters  and  other  factors. 
Ensuring  appropriate  characterization  of 
potential  human  health  and 
environmental  risks  associated  with 
peak  flows  with  enhanced  effluent  and 
ambient  monitoring  data  describing 
peak  flow  conditions  is  important  for 
discharges  to  receiving  waters  with 
designated  uses  for  primary  contact 
recreation  and/or  drinking  water. 
Additional  information  may  be  needed 
to  determine  if  POTVV  discharges  that 
occur  under  peak  wet  weather  flow- 
conditions  would  cause,  have  a 
reasonable  potential  to  cause,  or 
contribute  to  non-attainment  of  a  water 
quality  standard.  Modeling  of  the 
collection  system,  treatment  facility  and 
receiving  water  may  be  necessary  to 
characterize  the  impact  of  peak  wet 
weather  flows  on  receiving  water 
quality  and  to  predict  the  improvements 
that  would  result  from  different 
treatment  scenarios. 

The  NPDES  regulations  authorize 
permitting  authorities  to  modify  permits 
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for  cause.  See  40  CFR  122.62  and  124.5. 
In  addition,  permits  often  contain  a 
reopener  clause.  Examples  include 
general  reopener  clauses  that  mirror  the 
causes  for  modification  in  the  NPDES 
regulations.  Permits  also  often  contain 
specific  reopener  clauses  for  the 
purpose  of  modifv'ing  conditions  based 
on  results  of  specific  pollutant 
monitoring  required  in  the  permit,  such 
as  for  toxic  pollutants.  EPA  requests 
comment  on  whether  permits  that 
authorize  blending  should  contain  a 
specific  reopener  clause.  Such  a 
reopener  clause  could  address  situations 
where  additional  controls  are  necessary 
to  assure  attainment  of  water  qualitv 
standards  or  where  new  monitoring 
information  justifies  the  application  of 
different  permit  conditions. 

One  of  EPA's  highest  priorities  in 
developing  control  strategies  for  wet 
weather  discharges  is  ensuring  adequate 
control  of  such  discharges  to  sensitive 
receiving  waters.  Sensitive  receiving 
waters,  as  determined  by  the  NPDES 
authority  in  coordination  with  State  and 
Federal  agencies,  as  appropriate, 
include:  Designated  Outstanding 
National  Resource  Waters;  National 
Marine  Sanctuaries:  waters  with 
threatened  or  endangered  species  (and 
associated  habitat;)  waters  with  primar>' 
contact  recreation  (e.g.,  beaches  and 
other  points  of  public  access);  public 
drinking  water  intakes  or  their 
designated  protection  areas;  and 
shellfish  beds.  See  the  1994  CSO 
Control  Policy  (59  FR  18688.  April  19. 
1994).  Wherever  physically  possible  and 
economically  achievable,  discharges  of 
blended  effluent  to  a  sensitive  area 
should  not  be  authorized,  except  where 
prohibiting  the  discharge  of  blended 
effluent  would  provide  less 
environmental  protection  than 
additional  treatment.  Where  elimination 
of  the  discharge  of  blended  effluent  to 
a  sensitive  receiving  water  is  not 
physically  possible  and  economicallv 
achievable,  the  permitting  authorities 
must  ensure  an  adequate  demonstration 
that  the  discharge  will  not  cause  or  have 
reasonable  potential  to  cause  or 
contribute  to  non-attainment  of 
applicable  water  quality  standards.  For 
such  discharges,  each  subsequent 
permit  term  should  require  a 
reassessment  based  on  new  or  improved 
techniques,  or  on  changing 
circumstances  that  influence  economic 
achievability. 

EPA  strongly  encourages  States  that 
have  not  already  done  so  to  adopt  the 
recommendations  set  forth  in  Ambient 
Water  Quality  Criteria  for  Bacteria — 
1986  or  other  protective  water  quality 
criteria  for  bacteria  based  on 
scientifically  defensible  methods  as 


their  water  quality  standards  to  replace 
water  quality  standards  based  on  total  or 
fecal  coliforms. 

Today's  proposed  policy  would 
provide  guidance  to  EPA  Regional  and 
State  permitting  authorities  as  well  as  to 
municipal  permittees  and  the  general 
public  on  how  EPA  intends  to  exercise 
its  discretion  in  implementing  the 
statutory  and  regulator}-  provisions 
related  to  discharges  from  POTWs 
where  peak  wet  weather  flow  is  routed 
around  biological  treatment  units  and 
then  blended  with  the  effluent  from  the 
biological  units  prior  to  discharge  and 
where  the  final  discharge  meets  permit 
effluent  limitations  based  on  the 
secondar\'  treatment  regulation  (40  CFR 
part  133)  or  any  more  stringent 
limitations  necessar\-  to  attain  water 
quality  standards.  The  guidance  is 
designed  to  implement  national  policy 
on  these  issues. 

The  statutory  provisions  and  EPA 
regulations  described  in  this  document 
contain  legally  binding  requirements. 
Today's  document  would  not  substitute 
for  those  provisions  or  regulations,  nor 
is  it  intended  to  be  a  regulation  itself.  In 
fact,  todays  action  invites  public 
comment  on  a  proposed  interpretation 
of  EPA  regulations  in  a  specific  context 
and  invites  comment  on  guidance  to 
implement  such  a  proposed 
interpretation.  Thus,  this  document 
would  not  impose  legally  binding 
requirements  on  EPA.  States,  or  the 
regulated  community,  and  mav  not 
apply  to  a  particular  situation  based 
upon  the  circumstances.  EPA  and  State 
decisionmakers  would  retain  the 
discretion  to  adopt  approaches  on  a 
case-by-case  basis  that  differ  from  this 
proposed  policy  where  appropriate.  Any 
decisions  regarding  a  particular  facility 
should  be  made  based  on  the  statute  and 
regulations.  Therefore,  interested  parties 
are  free  to  raise  questions  and  objections 
about  the  substance  of  this  proposed 
policy  and  the  appropriateness  of  the 
application  of  this  proposed  policy  to  a 
particular  situation.  EPA  intends  to  and 
States  should,  consider  whether  or  not 
the  recommendations  or  interpretations 
in  the  proposed  policy  are  appropriate 
in  that  situation.  EPA  may  revise  today's 
proposed  policy  after  consideration  of 
public  comment,  or  at  some  other  time 
in  the  future.  EPA  welcomes  public 
comments  on  this  document  and  will 
consider  those  comments  in  anv  future 
revision  of  today's  proposed  policy. 

EPA's  intention  is  to  reduce  confusion 
regarding  appropriate  consideration  of 
blending  at  POTWs.  Because  of 
significant  interest  from  various 
stakeholders,  the  Agency  is  inviting 
public  comment  on  the  proposed  policy, 
including  the  proposed  interpretation  of 
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EPA  regulations.  To  date.  EPA  has  not 
established  a  national  polic.v  (either 
through  rulemaking  or  through  non- 
binding  guidance  to  assist  in  the 
interpretation  of  the  bypass  regulation) 
regarding  whether  and  under  what 
( ircumstances  wet  weather  blending  at 
a  PQTW  plant  would  not  constitute  a 
bvpass.  Prior  to  today's  action. 
permitting  agencies  have  interpreted 
and  applied  the  bypass  regulation  on  a 
case-by-case  basis  according  to  the  facts 
and  circumstances  presented  by  a 
particular  POTW.  Therefore,  by  today's 
action.  EPA  also  invites  comment  on 
whether  or  not  it  should  conduct 
rulemaking  to  implement  the  proposed 
policy,  specifically,  whether  the  Agency 
should  revise  the  text  of  the  regulations 
specifically  to  address  the  matters 
discussed  in  today's  proposal. 

Dated:  November  3,  2003. 
G.  Tracy  Mehan.  III. 

Assistant  Administrator.  Office  of  Water. 
IFR  Dor  03-28103  Filed  11-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  031022226&-3265-01: 1.D. 
MJ203E] 

RIN  0648-AQ93 

International  Fisheries;  Pacific  Tuna 
Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  NationalOceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Proposed  rule;  2003 
management  measures  for  tuna  pufse 
seine  fisheries  in  the  Eastern  Pacific 
Ocean 


SUMMARY:  NMFS  proposes  this  rule  to 
implement  the  2003  management 
measures  to  prevent  overfishing  of 
eastern  tropical  Pacific  Ocean  (ETP) 
tuna  stocks,  consistent  with 
recommendations  by  the  Inter- American 
Tropical  Tuna  Commission  (lATTC)  that 
have  been  approved  by  the  Department 
of  State  {D(3S)  under  the  Tuna 
Conventions  Act  The  purse  seine 
fishery  for  tuna  in  a  portion  of  the 
Convention  Area  would  be  closed  for 
the  month  of  December.  2003.  This 
action  is  taken  to  limit  fishing  mortality 
caused  by  purse  seine  fishing  in  that 
portion  of  the  Convention  Area  and 
contribute  to  long-term  conservation  of 


the  tuna  stocks  at  levels  that  support 
healthy  fisheries. 

DATES:  Comments  must  be  submitted  in 
writing  by  November  19,  2003. 
ADDRESSES:  Copies  of  the  regulatory 
impact  review/regulatory  analysis  may 
be  obtained  from  the  Southwest 
Regional  Administrator,  Southwest 
Region.  NMFS.  501  W.  Ocean  Blvd., 
Long  Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Sustainable  Fisheries 
Division.  Southwest  Region,  NMFS. 
562-980-4040. 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register's  website 
at  b  tip  Jhvww. access. gpo.gov/su-docs/ 
aces/acesl40.html. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  is  a  member  of  the  lATTC, 
which  was  established  under  the 
Convention  for  the  Establishment  of  an 
Inter-American  Tropical  Tuna 
Commission  signed  in  1949.  The  lATTC 
was  established  to  provide  an 
international  arrangement  to  ensure  the 
effective  international  conservation  and 
management  of  highly  migratorv'  species 
of  fish  in  the  Convention  Area.  The 
lATTC  has  maintained  a  scientific 
research  and  fishery  monitoring 
program  for  many  years  and  annually 
assesses  the  status  of  stocks  of  tuna  and 
the  fisheries  to  determine  appropriate 
harvest  limits  or  other  measures  to 
prevent  overexploitation  of  the  stocks 
and  promote  viable  fisheries.  The 
Convention  Area  is  defined  to  include 
waters  of  the  eastern  tropical  Pacific 
Ocean  bounded  by  the  coast  of  the 
Americas,  the  40°'N.  and  40°  S. 
parallels,  and  the  150°  \V.  meridian. 
Under  the  Tuna  Conventions  Act, 
NMFS  must  publish  proposed  rules  to 
carry  out  lATTC  recommendations  that 
have  been  approved  by  DOS.  The 
Southwest  Regional  Administrator,  also 
is  required  by  rules  at  50  CFR 
300.29(b)(3)  to  issue  a  direct  notice  to 
the  owners  or  agents  of  all  U.S.  purse 
seine  vessels  that  operate  in  the  ETP  of 
actions  recommended  by  the  IATTC  and 
approved  by  the  DOS. 

At  its  annual  meeting  held  on  June 
25-27.  2003,  the  IATTC  provisionally 
adopted  a  resolution  dealing  with 
conservation  of  ETP  tuna  stocks. 
However,  one  Party  to  the  IATTC 
indicated  that  it  would  have  to  obtain 
higher  level  concurrence  before  it  could 
officially  agree  to  those  measures  and 
ultimately  indicated  it  could  not  agree. 
The  IATTC  then  held  another  meeting 
October  6-7.  2003.  and  agreed  to 
measures  for  2003.  The  IATTC  agreed  to 
recommend  that  purse  seine  fishing  for 
tuna  be  prohibited  in  December  2003  in 


waters  bounded  by  a  line  from  the  point 
where  the  95°  W.  long,  meridian 
intersects  the  west  coast  of  the 
Americas,  south  to  10^  S.  lat,  then  west 
to  120"  VV.  long.,  then  south  to  5°  S.  lat., 
then  east  to  100"  W.  long.,  then  north  to 
5°  N.  lat.,  then  east  to  85=^  VV.  long.,  and 
then  north  to  the  point  of  intersection 
with  the  west  coast  of  the  Americas. 
This  is  a  smaller  closure  than  originally 
agreed  to  but  will  target  fishing  which 
has  higher  catches  of  juvenile  tuna. 
Thus,  there  should  be  improved  yields 
from  the  stocks  later  in  the  year.  The 
IATTC  action  came  after  considering  a 
variety  of  measures,  including  the  use  of 
quotas  and  partial  fisherv  closures  as  in 
1999,  2000.  and  2001  and  the  full  month 
purse  seine  closure  used  in  2002.  In 
addition,  the  IATTC  agreed  to  broader 
measures  for  2004.  which  NMFS  will 
consider  in  a  future  rulemaking, 
including  a  6-week  closure  of  all  purse 
seine  fisheries  in  the  eastern  Pacific 
Ocean  beginning  August  1.  2004.  and 
limitation  of  longhne  fisheries  to  the 
bigeye  tuna  catch  levels  achieved  in 
2001.  This  approach  should  provide 
protection  against  overfishing  of  the 
stocks  in  a  manner  that  is  fair,  equitable 
and  readily  enforceable.  The  DOS  has 
approved  this  recommendation. 

The  proposed  2003  time/area  closure 
is  based  on  2003  assessments  of  the 
condition  of  the  tuna  stocks  in  the  ETP 
and  historic  catch  and  effort  data  for 
different  portions  of  the  eastern  Pacific 
Ocean,  as  well  as  records  relating  to 
implementation  of  quotas  and  closures 
in  prior  years.  To  ensure  the  continued 
health  of  the  stocks,  the  IATTC 
recommended  and  the  DOS  approved  a 
closure  in  a  portion  of  the  Convention 
Area  for  the  month  of  Decem.ber  2003. 
The  closure  is  targeted  to  areas  with 
high  catches  of  bigeye  tuna  in  the  purse 
seine  fishery  and.  together  with  agreed 
upon  restriction  for  2004,  is  believed  by 
the  IATTC  scientific  staff  to  be  sufficient 
to  reduce  the  risk  of  overfishing  of  that 
stock,  especially  when  considered  in 
combination  with  the  measures 
recommended  for  2004.  The  IATTC  will 
meet  in  June  2004  and  review  new  tuna 
stock  assessments  and  fisherv 
information  and  will  consider  that  new- 
information  in  evaluating  the  need  for 
management  measures  for  2005  and 
future  years. 

The  Acting  Regional  Administrator, 
Southwest  Region,  sent  a  notice  October 
10,  2003.  to  owners  and  agents  of  U.S. 
tuna  purse  seine  fishing  vessels  of  the 
actions  that  were  recommended  bv  the 
IATTC  and  have  been  approved  by  the 
DOS. 
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Classification 


This  action  is  authorized  bv  the  Tuna 
Conventions  Act,  16  U.S.C.  951-961  and 
971  et  seq. 

On  December  8.  1999.  NMFS 
prepared  a  biological  opinion  (BO) 
assessing  the  impacts  of  the  fisheries  as 
they  would  operate  under  the 
regulations  (65  FR  4  7.  lanuary  3,  2000) 
implementing  the  International  Dolphin 
Conservation  Program  Act  (IDCPA). 
NMFS  concluded  that  the  fishing 
activities  conducted  under  those 
regulations  are  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  under 
the  jurisdiction  of  NMFS  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  rule  will  not  result 
in  any  changes  in  the  fisheries  such  that 
there  would  be  impacts  bevond  those 
considered  in  that  BO  The  lATTC  has 
also  taken  action  to  reduce  sea  turtle 
injury  and  mortality  from  interactions  in 
the  purse  seine  fisher\-  so  impacts  of  the 
fisheries  should  be  lower  than  in  the 
past.  Because  this  closure  does  not  alter 
the  scope  of  the  fishery  management 
regime  analyzed  in  the  IDCPA  rule,  or 
the  scope  of  the  impacts  considered  in 
that  consultation.  NMFS  is  reiving  on 
that  analysis  to  conclude  that  this  rule 
will  not  likely  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Therefore.  NMFS  has 
determined  that  additional  consultation 
is  not  required  for  this  action. 

The  eastern  Pacific  Ocean  tuna  purse 
seine  fisheries  occasionally  interact 
with  a  variety  of  species  of  dolphin,  and 
dolphin  takes  are  authorized  and 
managed  under  the  IDCPA.  These 
quotas  do  not  affect  the  administration 
of  that  program,  which  is  consistent 
with  section  303(a)(2)  of  the  Marine 
Mammal  Protection  Act  (MMPA). 
Therefore,  this  rule  is  consistent  with 
the  MMPA. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities  as 
follows: 

The  purpose  of  this  action  is  to  prohibit  the 
use  of  purse  seine  gear  to  harvest  tuna  in  a 
portion  of  the  Convention  Area  in  December 
2003.  consistent  with  the  October  2003 
lATTC  recommendation.  The  closure  is 
intended  to  promote  conservation  of  tuna 
stocks  by  eliminating  purse  seine  fishing 


mortality  by  vessels  from  all  parties  to  the 
lATTC.  The  proposed  closure  would  apply  to 
the  U.S.  tuna  purse  seine  fleet,  which 
consists  of  10-20  small  vessels  (carrying 
capacity  below  400  short  tons  (363  metric 
tons))  and  4—6  large  vessels  (carrying 
capacity  400  short  tons  (363  metric  tons)  or 
greater).  The  large  vessels  generally  fish 
outside  U.S.  waters  and  deliver  their  catch  to 
foreign  ports  or  transship  to  processors 
outside  the  mainland  United  States.  The 
large  vessels  are  categorized  as  large  business 
entities  (revenues  in  excess  of  S3. 5  million 
per  year).  The  closure  should  not 
significantly  affect  their  operations  as  they 
are  capable  of  fishing  in  other  areas  that 
would  remain  open.  The  small  vessels  are 
categorizes  as  small  business  entities 
(revenues  below  $3.5  million  per  year).  They 
fish  in  the  U.S.  exclusive  economic  zone 
most  of  the  year  for  small  pelagic  fish  (Pacific 
sardine.  Pacific  mackerel)  and  for  market 
squid  in  the  winter.  However,  some  small 
vessels  harvest  tuna  seasonally  when  they  art- 
available,  usually  late  in  the  summer  and 
early  fall.  The  proposed  time/area  closure 
should  have  little  effect  on  small  vessels 
because  there  is  little  tuna  fishing  by  small 
vessels  in  that  time/area  sU-atum.  The  small 
vessel  fleet  should  not  be  affected  by  the 
time/area  closure  as  the  closed  waters  are  out 
of  the  range  of  almost  all  the  small  vessels. 
In  addition,  the  small  vessels  will  be  able  to 
target  market  squid  or  sardine  in  December 
as  is  their  normal  pattern.  As  a  result,  an 
Initial  Regulatory-  Flexibility  Analysis  was 
not  prepared. 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 

Dated:  November  4.  2003. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  110303A] 
RIN  0648-AR35 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific:  Notice  of 
Availability  of  FMP  Amendment 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  conunents. 

SUMMARY:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Pacific  Council)  has  submitted 


Amendment  16-2  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  for  Secretarial  review. 
Amendment  16-2  would  amend  the 
FMP  to  include  overfished  species 
rebuilding  plans  for  lingcod.  canan,' 
rockfish.  darkblotched  rockfish.  and 
Pacific  ocean  perch  (POP).  Amendment 
16-2  is  intended  to  address  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  to  protect 
and  rebuild  overfished  species  managed 
under  a  Federal  FMP.  Amendment  16- 
2  is  also  intended  to  partially  respond 
to  a  Court  order  in  which  NMFS  was 
ordered  to  provide  Pacific  Coast 
groundfish  rebuilding  plans  as  FMPs, 
FMP  amendments,  or  regulations,  per 
the  Magnuson-Stevens  Act. 
DATES:  Comments  on  Amendment  16-2 
mu^t  be  received  on  or  before  Januar\-  6, 
2004. 

ADDRESSES:  Comments  on  Amendment 
lt)-_  i'l  -.1  I'lirting  documents  should 
be  sent  to  D.  Robert  Lohn, 
Administrator.  Northwest  Region. 
National  Marine  Fisheries  Ser\'ice.  Sand 
Point  VVav  NE..  BIN  C15700.  Seattle, 
WA  981l'5-0070.  attn:  Beckv  Renko 

Copies  of  Amendment  16-2  and  the 
Environmental  Impact  Statement/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  for  the 
amendment  are  available  from  Donald 
Mclsaac,  Executive  Director.  Pacific 
Fishery  Management  Council.  7700  NE 
Ambassador  Place.  Portland.  OR  97220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  (Northwest  Region. 
NMFS).  phone:  206-526-6150;  fax;  206- 
526-6736  and  e-mail: 
herkv  rfrki^'? n-ffin  c'^'' 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  internet  at  the 
website  of  the  Office  of  the  Federal 
Register:  http://\vww.gpoaccess.gov/fr/ 

index.html. 

Background 

The  Magnuson-Stevens  Act  requires 
each  regional  fishery  management 
council  to  submit  fishery'  management 
plans  or  plan  amendments  to  .NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  NMFS.  immediately 
upon  receiving  a  fishery  management 
plan  or  plan  amendment,  to  publish 
notification  in  the  Federal  Register  that 
the  fishery-  management  plan  or  plan 
amendment  is  available  for  public 
review  and  comment.  At  the  end  of  the 
comment  period,  NMFS  considers  the 
public  comments  received  during  the 
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(  omment  period  described  above  in 
determining  whether  to  approve, 
pcirtiall\'  appro\e.  or  disappro\'e  the 
fisherv  management  plan  or  plan 
amendment. 

NMFS  declared  the  POP  and  lingcod 
stocks  overfished  on  March  3,  1999. 
This  was  followed  by  canary  rockfish, 
which  was  declared  overfished  on 
lanuarv  4,  2000  (65  FR  221)  and 
(iarkhlotched  rockfish.  which  was 
declared  overfished  on  lanuarv"  11.  2001 
(66  FR  2338).  Because  the  spawning 
stock  biomass  levels  for  these  stocks 
were  determined  to  be  below  the  - 
minimum  stock  size  threshold  defined 
b\  the  FMP.  rebuilding  plans  had  to  be 
implemented  to  return  the  stocks  to 
their  maximum  sustainable  yield 
biomass  levels  (target  biomass). 
Amendment  16-2,  would  revise  the 
FMP  to  include  overfished  species 
rebuilding  plans  for  lingcod,  canarv 
rockfish.  darkblotched  rockfish,  and 
POP. 

The  rebuilding  plans  being  adopted 
under  Amendment  16-2  were  approved 
by  the  Pacific  Council  at  its  lune  2003 
meeting.  These  rebuilding  plans  specif\- 
rebuilding  parameters  for  individual 
^tnc:ks  and  are  intended  to  address  the 
Mdgnuson-Stevens  Act  requirement  to 
[irotect  and  rebuild  overfished  species, 
m  particular  National  Standard  1  on 
overfishing  and  section  304(e).  When 
.making  the  recommendation  to 
implement  these  rebuilding  plans,  the 
Pacific  Council  sought  to  balance  the 
rebuilding  risks  to  each  stock  with  the 
short  and  long-term  socio-economic 
costs  borne  by  groundfish  buyers, 
commercial  harvesters,  and  recreational 
iperators  as  a  result  of  constraining  the 
fisheries  to  reduce  total  mortality  of 
these  overfished  species. 


On  August  18.  2003  (68  FR  49415). 
NMFS  published  a  notice  of  availability 
for  Amendment  16-1  to  the  FMP. 
Amendment  16-1  will  amend  the  FMP 
to  require  that  Pacific  Coast  groundfish 
overfished  species  rebuilding  plans  be 
added  into  the  FMP  via  FMP 
amendment,  and  then  implemented 
through  Federal  regulations.  For  each 
approved  overfished  species  rebuilding 
plan,  the  following  parameters  are  to  be 
specified  in  the  FMP:  estimates  of 
unfishcd  biomass  and  target  biomass, 
the  year  {he  stock  would  be  rebuilt  in 
the  abseflce  of  fishing,  the  year  the  stock 
would  be  rebuilt  if  the  maximum  timfe 
period  permissible  under  the  National 
Standard  Guidelines  were  applied,  and 
the  target  year  in  which  the  stock  would 
be  rebuilt  under  the  adopted  rebuilding 
plan. 

As  required  by  the  standards 
proposed  in  Amendment  16-1,  the 
rebuilding  plans  under  Amendment  16- 
2  for  lingcod,  canary  rockfish. 
darkblotched  rockfish,  and  POP  include 
estimates  of  unfished  biomass  and  target 
biomass.  the  year  the  stock  would  be 
rebuilt  in  the  absence  of  fishing,  the 
year  the  $tock  would  be  rebuilt  if  the 
maximum  time  period  permissible 
under  the  National  Standard  Guidelines 
were  applied,  and  the  target  year  in 
which  the  stock  would  be  rebuilt  under 
the  adopted  rebuilding  plan  for  each 
species.  Amendment  16-2  would  add 
these  parameters  to  section  4.5.4.  of  the 
FMP.  Other  relevant  information  on 
each  of  these  overfished  stocks,  such  as 
stock  di.stribution,  fishery  interaction, 
and  the  rebuilding  strategy  would  also 
be  added  to  section  4.5.4  of  the  FMP. 
The  infojmation  described  above  would 
be  included  in  the  FMP  to  serve  as 
managenient  benchmarks. 


NMFS  plans  to  publish  a  proposed 
rule  that  would  codifv  in  Federal 
regulations  the  two  rebuilding 
parameters  needed  to  establish  annual 
or  biannual  optimum  yields  (OYs). 
These  parameters  are  the  target  vear  for 
rebuilding  and  the  harvest  control  rule 
that  is  to  be  used  during  the  rebuilding 
period.  The  target  rebuilding  vear  is  the 
year  the  stock  will  have  been  rebuilt 
under  the  adopted  rebuilding  plan.  The 
harvest  control  rule  expresses  a  given 
fishing  mortality  rate  that  is  to  be  used 
over  the  course  of  rebuilding,  unless 
modified  in  a  subsequent  rulemaking. 

An  approved  rebuilding  plan  will  be 
implemented  through  setting  OYs  and 
establishing  management  measures 
necessarv  to  maintain  the  fishing 
mortality  within  the  OYs  to  achieve 
objectives  related  to  rebuilding 
requirements. 

Public  comments  on  Amendment  16- 
2  must  be  received  bv  lanuary  6.  2004, 
to  be  considered  by  NMFS  in  the 
decision  whether  to  approve, 
disapprove,  or  partialh  approve 
amendment  16-2.  A  proposed  rule  to 
implement  Amendment  16-2  has  been 
submitted  for  Secretarial  review  and 
appro\  al.  .NMFS  expects  to  publi.sh  and 
request  public  comments  on  proposed 
regulations  to  implement  Amendment 
16-2  in  the  near  future 

-Authority:  IB  IJ.S.C,  IHOl  et  seq. 
Dated:  November  4.  2003. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FRDoc.  03-281,?!  Filpfj  1 1-6-03;  8:45  ami 

BILLING  CODE  3510-22-8 


63055 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appiicaple  to  the 
public.  Notices  of  hearings  ana  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  ip  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting 

TIME:  1 1  a.m.  to  5  p.m. 
PLACE:  ADF  Headquarters. 
DATE:  Monday.  November  17,  2003. 
STATUS:  Open. 

Agenda 

11  a.m. — Chairman's  Report 
11:30  a.m. — President's  Report 
1  p.m. — New  Business 
5  p.m. — Adjournment 

If  you  have  any  questions  or 
rnmments,  please  direct  them  to  Doris 
Martin.  General  Counsel,  who  mav  be 
reached  at  (202) 673-3916. 

Nathaniel  Fields, 

President. 

[FR  Doc.  03-28152  Filed  11-4-03;  4:24  pm] 

BILLING  CODE  611&-01-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Bureau  for  Democracy,  Conflict  and 
Humanitarian  Assistance.  Office  of 
Food  for  Peace:  Announcement  of 
Draft  Public  Law  480  Title  II.  FY  2005 
Development  Program  Policies  and 
Guidelines 

Pursuant  to  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954  (Pub.  L.  480.  as  amended),  notice 
is  hereby  given  that  the  Public  Law  480 
Title  II  FY  200,5  Development  Program 
Policies  and  Guidelines  are  being  made 
available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period.  Individuals  who  wish  to  receive 
a  copy  of  these  draft  guidelines  should 
contact:  Office  of  Food  for  Peace. 
Agency  for  International  Development. 
RRB  7.06-153.  1300  Pennsylvania 
Avenue,  Washington,  DC  20523. 
Individuals  who  have  questions  or 
comments  on  the  draft  guidelines 
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should  contact  Kathy  Hunt  at  the  above 
address  or  at  (202)  712-1446. 

The  thirty-day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 

Dated:  November  3.  2003. 
P.E.  Balakrishnan, 

Acting  Director.  Office  of  Food  for  Peace, 
Bureau  for  Democracy,  Conflict  and 
Humanitarian  Assistance. 
[FR  Doc.  03-28043  Filed  11-6-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  November  17, 
2003.  The  meeting  will  include  routine 
business  and  a  discussion  of  larger  scale 
projects. 

DATES:  The  meeting  will  be  held 
November  17,  2003.  from  4  p.m.  until  6 
p.m. 

ADDRESSES:  Don  Hall,  RAC  Coordinator. 
Klamath  National  Forest,  (530)  841- 
4468  or  electronically  at 
donaldhall@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  October  31,  2003. 
Margaret }.  Boland, 

Designated  Federal  Official. 

[FR  Doc.  03-28093  Filed  1 1-6-03;  8:45  am] 

BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packers  and 
Stockyards  Administration  ' 

Proposed  Posting  of  Stockyards 

AGENCY:  Grain  Inspection.  Packers  and 
-Stockyards  Administration.  USDA. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  We  propose  to  post  five 
stockyards.  We  have  received 
information  that  the  stockyards  meet  the 
definition  of  a,stockyard  under  the 
Packers  and  Stockyards  Act  and. 
therefore,  need  to  be  posted.  Posted 
stockyards  are  subject  to  the  provisions 

f  the  Packers  and  Stockyards  Act, 
DATES:  We  will  consider  comments  that 
we  receive  by  November  24,  2003. 
ADDRESSES:  Send  comments  \  ia 
electronic  mail  to 
comments.gipsa@usda.gov.  Send 
hardcopv  written  comments  to  Tess 
Butler.  GIPSA.  USDA,  1400 
Independence  Avenue.  SW..  Room 
1647-S,  Washington,  DC  20250-3604, 
or  fax  to  (202)  690-2755.  All  comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register,  and  will  be  available  for  public 
inspection  in  the  above  office  during 
regular  business  hours  (7  CFR  1.27(b)). 
SUPPLEMENTARY  INFORMATION:  The  Grain 
iiibpuciiun.  I'uv^Kuib  <iii>i  .stockyards 
Administration  (GIPSA)  administers 
and  enforces  the  Packers  and  Stockvards 
Act  of  1921,  as  amended  and 
supplemented  (7  U.S.C.  181-229)  (P&S 
Act).  The  P&S  Act  prohibits  unfair, 
deceptive,  and  fraudulent  practices  bv 
livestock  market  agencies,  dealers, 
stockyard  owners,  meat  packers,  swine 
contractors,  and  live  poultrv  dealers  in 
the  livestock,  poultry,  and  meatpacking 
industries. 

Section  302  of  the  P&S  Act  (7  U.S.C. 
202)  defines  the  term  "stockvard"  as 
follows: 

*   *   *  any  place,  establishment,  or  facility 
commonly  known  as  stockyards,  conducted, 
operated,  or  managed  for  profit  or  nonprofit 
as  a  public  market  for  livestock  producers, 
feeders,  market  agencies,  and  buyers, 
consisting  of  pens,  or  other  inclosures.  and 
their  appurtenances,  in  which  live  cattle, 
sheep,  swine,  horses,  mules,  or  goats  are 
received,  held,  or  kept  for  sale  or  shipment 
in  commerce. 

Section  302(b)  of  the  P&S  Act  requires 
the  Secretary  to  determine  which 
stockyards  meet  this  definition,  and  to 
notif\-  the  owner  of  the  stockyard  and 
the  public  of  that  determination  bv 
posting  a  notice  in  each  designated 
stockyard.  After  giving  notice  to  the 
stockyard  owner  and  to  the  public,  the 
stockyard  will  be  subject  to  the 
provisions  of  Title  III  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  201-203  and 
205-21 7a)  until  the  Secretarv  deposts 
the  stockyard  by  public  notice. 
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Thi-  documeiit  notifies  the  stockyard 
Dwnors  ami  thf  puhlir  that  the 
fiilliiwint'  five  >>t()(:k\ards  rnpct  thf 
li^'finition  of  stockyard  and  that  we 
propose  to  designate  the  stockyards  as 
posted  stockyards. 


Facility  No. 


Stockyard  name  and  loca- 
tion 


AR-i:'6  101  Livestock  Auction, 

Biackweil.  Arkansas 

GA-225  3radley-Wayside  Auction 

Co..  Inc  .  Gray   Georgia. 

MO-285  Gainesville  Livestock  Auc- 
tion. Inc.,  Gainesville. 
Missouri 

TN-193  LewistDurg  Livestock,  Co- 
lumbia, Tennessee 

Wl-147 WFA  Canie  Sales,  Brooklyn. 

Wisconsin. 

Authority:  7  U.S.C.  202. 

Dated:  November  4.  2003. 
Donna  Reifschneider, 

Administrator.  Gram  Inspection.  Packers  and 

Stockyards  Administration. 

IFR  Doc.  03-28064  Filed  11-6-03:  8:45  am] 

BILLING  CODE  3410~EH-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Notice. 

summary:  We  posted  two  stockyards. 
\V("  determined  that  the  stockyards  meet 
the  definition  of  a  stockyard  under  the 
Packers  and  Stockyards  Act  and, 
therefore,  needed  to  be  posted.  Posted 
stockyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act. 

SUPPLEMENTARY  INFORMATION:  The  Grain 
Inspection.  Packers  and  Stockyards 
Administration  (GIPSA)  administers 
and  enforces  the  Packers  and  Stockyards 
Act  of  1921.  as  amended  and 
supplemented  (7  U.S.C.  181-229)  (P&S 
Act).  The  P&S  Act  prohibits  unfair, 
deceptive,  and  fraudulent  practices  by 
livestock  market  agencies,  dealers, 
stockyard  owners,  meat  packers,  swine 
contractors,  and  live  poultn,'  dealers  in 
the  livestock,  poultry,  and  meatpacking 
industries. 

Section  302  of  the  P&S  Act  (7  U.S.C. 
202)  defines  the  term  "stockyard"  as 
follows: 


*    *    *  any  place,  establishnu'nl.  or  facility 
commonly  known  as  stockvards,  conducted, 
operated,  or  managed  for  profit  or  nonprofit 
as  a  public  market  for  livestock  producers, 
feeders,  market  agencies,  and  buyers, 
consisting  of  pens,  or  otber  inclosures.  and 
their  appurtenances,  in  which  live  cattle, 
sheep,  swine,  horses,  mules,  or  goats  are 
received,  held,  or  kept  for  sale  or  shipment 
in  commerce. 

Section  302(b)  of  the  P&S  Act  requires 
the  Secretary  to  determine  which 
stockyards  meet  this  definition,  and  to 
notify  the  owner  of  the  stockyard  and 
the  public  of  that  determination  by 
posting  a  notice  in  each  designated 
stockyard.  After  giving  notice  to  the 
stockyard  owner  and  to  the  public,  the 
stockyard  remains  subject  to  the 
provisions  of  Title  III  of  the  Packers  and 
Stockvards  Act  (7  U.S.C.  201-203  and 
205-2 17aJ  until  the  Secretary  deposts 
the  stockyard  by  public  notice. 

This  document  notifies  the  public  that 
the  following  two  stockyards  meet  the 
definition  of  stockyard  and  that  we 
posted  the  stockyards.  To  post 
stockyards,  we  assign  the  stockvard  a 
facility  number,  notify  the  owner  of  the 
stockyard  facility,  and  send  notices  to 
the  owner  of  the  stockvard  to  post  on 
display  in  public  areas  of  the  stockvard. 
The  date  of  posting  is  the  date  nn  which 
the  posting  notices  are  physically 
displayed. 


Facility  No. 


SC-159 
TX-346 


Stockyard  name  and  location 


Date  of  posting 


Hendrix  Horse  Auction,  Hartsville.  South  Carolina 
Texas  Cattle  Exchange,  Inc.,  Eastland,  Texas 


Apnl  8.  2002. 
December  1 1 ,  2000. 


Authority:  7  U.S.C.  202. 

Dated:  November  4.  2003. 

Donna  Reifschneider, 

Administrator.  Grain  Inspection,  Packers  and 
Si.ockyards  Administration. 

[FR  Doc.  03-28063  Filed  11-6-03;  8:45  ami 

BILLING  CODE  3410-EN-P 


tJon 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service  (RHS). 

rSDA, 

ACTION:  Proposed  collection;  comments 
reauested. 


SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
above-named  Agency  to  request  an 
extension  for  a  (  urrenth-  approved 


information  collection  in  support  of  the 
Community  Facilities  Grant  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  January-  6.  2004  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derek  L.  Jones.  Loan  Specialist. 
Community  Programs,  RHS,  USDA, 
1400  Independence  Ave.  SVV,  Mail  Stop 
0787,  Washington:  DC  20250-0787. 
Telephone;  (202)720-1504.  E-mail; 
(ifrf=:k.ioni^sgusda.^ov 

SUPPLEMENTARY  INFORMATION: 

Title:  Community  Facilities  Grant 
Program. 

OMB  Number:  0575-0173. 

Expiration  Date  of  Approval:  June  30. 
2004. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Community  Programs,  a 
division  of  the  Rural  Housing  Service 
(RHS).  is  part  of  the  United  States 
Department  of  Agriculture's  Rural 
Development  mission  area.  The  Agency 
is  authorized  by  Section  306(a)  of  the 


Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926),  as 
amended,  to  make  grants  to  public 
agencies,  nonprofit  corporations,  and 
Indian  tribes  to  de\elop  essential 
community  facilities  and  services  for 
public  use  in  rural  areas.  These  facilities 
include  schools,  libraries,  child  care, 
hospitals,  clinics,  assisted-living 
facilities,  fire  and  rescue  stations,  police 
stations,  community  centers,  public 
buildings,  and  transportation  Through 
its  Community  Programs,  the 
Department  of  Agriculture  is  striving  to 
ensure  that  such  facilities  are  readilv 
available  to  all  rural  communities. 

Information  will  be  collected  bv  the 
field  offices  from  applicants, 
consultants,  lenders,  and  public  entities. 
The  collection  of  information  is 
considered  the  minimum  necessary  to 
effectively  evaluate  the  overall  scope  of 
the  project. 

Failure  to  collect  information  could 
have  an  adverse  impact  on  effectively 
carrying  out  the  mission. 
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administration,  processing,  and  program 
requirements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .63  hours  per 
response. 

Respondents:  Public  bodies,  nonprofit 
corporations  and  associations,  and 
federally  recognized  Indian  tribes. 

Estimated  Sumber  of  Respondents: 
863 

Estimated  X'umber  of  Responses  per 
Respondent:  1.96. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.070  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Givelekian.  Regulations  and 
Paperwork  Management  Branch,  U,S, 
Department  of  Agriculture.  Rural 
Development.  STOP  0742.  1400 
Independence  Ave.  S\V..  Washington. 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  October  28.  2003. 
Arthur  A.  Garcia. 

Administrator,  Rural  Housing  Service. 
[FR  Doc.  n.?-2806]  Filed  11-6-03:  8:45  am) 

BILLING  CODE  341(KXV-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY;  Committee  for  Purchase  from 
People  Who  .^re  Blind  or  Severely 
Disabled. 

ACnON;  Proposed  Additions  to  and 
Deletion  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  bv 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  a  product 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  7.  2003. 
ADDRESSES;  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severelv 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  V'ireini,i   222n2-3'25« 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION;  This 
notu  e  1-,  published  pursuant  to  41    - 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

.Additions 

ii  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  ser\'ice  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify-  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  resuh 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government; 

3.  There  are  no  known  regulatorv 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-4&c)  in 
connection  with  the  products  and 
sen-ices  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identif\'  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

End  of  Certification 

The  following  products  and  services 
are  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 


Products 

Produrt/XSN:  Jersey.  Flight  Deck.  Crewmans 
(The  remaining  50%  of  the  Defense 
Supply  Center  Philadelphia's 
Requirement) 
8415-00-914-0312 
8415-00-914-0313 
8415-00-914-0314 
841.5-00-914-0315 
8415-00-914-0316 
8415-00-914-0317 
8415-00-914-0318 
8415-00-914-0319 
8415-00-914-0321 
8415-00-914-0322 
8415-00-914-0323 
8415-00-914-0324 
8415-00-914-0325 
<  8415-00-914-0326 
8415-00-914-0327 
8415-00-914-0328 
8415-00-914-0329 
8415-00-914-0331 
8415-00-914-0333 
8415-00-914-0334 
8415-00-914-0335 
8415-00-914-0336 
8415-00-914-0337 
8415-00-914-0338 
8415-00-914-0339 
8415-00-914-0340 
8415-00-914-4143 
8415-00-914-9481 
XPA:  Bestwork  Industries  for  the  Blind.  Inc.. 

Runnemede.  New  Jersey. 
NPA:  El  Paso  Lighthouse  for  the  Blind.  El 

Paso.  Texas. 
XPA:  Elizabeth  Pierce  Olmsted.  M.D.  Center 
for  the  Visuallv  Impaired.  Buffalo,  New 
York. 
XPA:  Westmoreland  County  Blind 

Association.  Greensburg.  Pennsylvania. 
Contract  Activity:  Defense  Supply  Center 
Philadelphia.  Philadelphia. 
Pennsylvania. 
Product/X'SN:  Type  C  Pallet,  3990-OO-NSH- 

0002. 
XPA:  Goodwill  Industries  of  South  Texas. 

Inc..  Corpus  Qiristi,  Texas. 
Contract  Activity:  Corpus  Christi  Army 
Depot.  Texas. 

Services 

Service  Type/Location:  Administrative 
Support  Services.  USDA.  Rural 
Development  Agency.  Abrams  Federal 
Building,  1520  Market  Street,  St.  Louis. 
Missouri. 

XPA:  MGI  Ser\'ices  Corporation.  St.  Louis. 
Missouri. 

Contract  Activity:  USDA.  Rural  Development 
Agency.  St.  Louis.  Missouri. 

Senice  Type/Location:  Base  Supply  Center. 
NASA  Ames  ResearchCenter.  Moffett 
Field.  California. 

jVPA;  Associated  Industries  for  the  Blind. 
Milwaukee,  Wisconsin. 

Contract  Activity:  NASA  Ames  Research 
Center.  Moffett  Field.  California. 

Service  Type/Location:  Cusiodial  Services, 
VA  Community  Based  Outpatient  Clinic 
North  Shore,  Lynn.  Massachusetts.  VA 
Community  Based  Outpatient  Clinic, 
Haverill.  Massachusetts. 

XPA:  Morgan  Memorial  Goodwill  Industries. 
Boston,  Massachusetts. 
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Contract  Activity:  VA  Medical  Center — Edith 

Nourse  Rogers  Memorial.  Bedford, 

Massachusetts. 
Service  Tvpe/Localion  Mailing  Services,  U.S. 

Mint.  Washington.  iX;. 
NPA:  ServiceSource.  Inc.,  Alexandria, 

Virginia. 
Contract  Activity  Department  of  the 

Treasurv'.  U.S.  Mint.  Washington,  DC. 

Deletion 

Rfoulatnry  Flexibility  Act  Certification 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Th"  nia|or  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
th.'  product  to  the  Government. 

.3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  [avits-VVagner- 
O'Day  Act  (41  II.S.C.  46-48c)  in 
connection  with  the  product  proposed 
for  deletion  from  the  Procurement  List. 

End  of  Certification 

The  following  product  is  proposed  for 
deletion  from  the  Procurement  List: 

Product 

Pruduct/NSN:  Scraper.  Ice.  7920-01-323- 

0793. 
NPA:  L.C.  Industries  For  The  Blind,  Inc., 

Durham,  North  Carolina. 
Contract  Activity:  GSA,  Southwest  Supply 

Center,  Fort  Worth,  Texas. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 
■FRDoc  0.-?-28ni  Filed  11-6-03:  8:45  am] 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severelv 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
emploving  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  7,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 


1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 

FOR  FURTWER  INFORMATION  CONTACT: 

Shervl  D.  Kennerlv.  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 

September  12.  2003.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  F.R.  53710)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
servfces  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  aiid  41  CFR  51- 
2.4.  I 

Regulatory  Flexibility  Act  Certification 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

End  ot  Certification 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Tytpe/Location:  Commissary 

Warehousing  and  Warehouse  Custodial, 

Fort  Sill  Commissar\',  Lawton, 

Oklahoma. 
NPA:  Trace,  Inc.,  Eagle,  Idaho. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Service  Type/Location:  Custodial  Services, 

Denver  Federal  Center.  Building  56, 

Denver.  Colorado. 
NPA:  Aspen  Diversified  Industries,  Inc., 

Colorado  Springs,  Colorado. 
Contract  Activity:  GSA/PBS  Rocky  Mountain 

Region.  Denver,  Colorado. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Director,  Information  Management. 

(FR  Doc.  03-28112  Filed  1 1-&-03;  8:45  am] 

BILLING  CODE  6353-01 -P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  Meetings 

DATE  AND  TIME:  November  12,  2003;  1 
p.m.^:30  p.m. 
PLACE:  Broadcasting  Board  of 
Governors.  330  Independence  Avenue, 
SW.,  Washington,  DC  20237. 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
militarv'  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policv  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policv 
under  the  appropriate  executive  order  (5 
U.S.C.  552b. (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantlv 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b. (c)(2)  and  (6)) 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)401-3736. 

Dated:  November  4,  2003. 
Carol  Booker, 
Legal  Counsel. 
[FRDoc.  03-28162  Filed  11-5-03;  9:59  am] 

BILLING  CODE  8230-01 -M 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  November  14, 

2003,9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  9th  Street,  NW..  Room  540, 

Washington,  DC  20425. 


Federal 


Register 


STATUS: 
Agenda 

I,  Approval  of  Agenda 

II.  Approval  of  Minutes  of  October  17, 

2003  Meeting 
ill  Announcements 
I\'   Staff  Director's  Report 
\'.  Future  Agenda  Items 

10  a.m.  Briefing  on  Lewis  Mumford 
Center  Studv  "How  Race  Counts  for 
Hispanic  .Americans". 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
jin.  Press  and  Communications  1202) 
376-7700. 

Debra  A.  C;arr. 

Deputy  General  Counsel. 

[FR  Dor  0.1-28206  Filed  11-5-03:  12:30  pm] 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DtX;  has  submitted  to  the  Office  of 
.Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
AGENCY:  U.S.  Census  Bureau. 

/  itle:  2003  Service  Annual  Survev 
(SAS). 

Form  Numbeiis):  SA-484,  SA-492, 
SA-493.  SA-511,  SA-512.  SA-513.  SA- 
514,  SA-523,  SA-532.  SA-541.  SA-560. 
SA-621,  SA-622.  SA-623.  SA-624.  SA- 
711.SA-712.SA-713.  SA-811,  SA-812, 
SA-813. 

Agencv  Approval  Number:  0607- 
0422. 

Type  of  Request:  Revision  of  a 
currentlv  approved  collection. 

Burden:  89,930  hours. 

Number  of  Respondents:  44.996. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Today,  about  50 
percent  of  all  economic  activitv  is 
accounted  for  by  services  that  are 
narrowly  defined  to  exclude  retail  and 
wholesale  trade  The  Census  Bureau 
currently  measures  the  total  output  of 
most  of  these  service  industries 
annually  in  its  Service  Annual  Survey 
(SAS).  This  survey  now  covers  all  or 
some  of  the  following  nine  sectors: 
Transportation  and  Warehousing: 
Information;  Finance  and  Insurance; 
Real  Estate  and  Rental  and  Leasing: 
Professional.  Scientific,  and  Technical 
Services:  Administration  and  Support 
and  Waste  Management  and 
Remediation  Services:  Health  Care  and 
Social  Assistance;  .Arts.  Entertainment, 
and  Recreation;  and  Other  Services. 

The  Census  Bureau  will  expand  the 
SAS  to  provide  data  on  product 


composition  of  service  industry  output 
and  to  provide  data  that  will  improve 
the  quality  of  value-added  measures  for 
these  service  industries. 

We  will  begin  to  implement, 
incrementally,  the  collection  of  detailed 
service  products  defined  in  the 
provisional  North  American  Product 
Classification  Svstem  (NAPCS)  into  the 
2003  SAS.  Provisional  NAPCS  products 
were  added  to  the  2001  SAS  for  most  of 
the  Information  Sector  (NAICS  51. 
except  512)  and  Computer  Systems 
Design  and  Related  Services  (NAICS 
5415).  For  2003,  we  plan  to  add 
provisional  NAPCS  products  to  the 
Motion  Picture  and  Sound  Recording 
Industries  (NAICS  512).  In  the  2004 
Service  Annual  Survey,  we  will  begin 
collecting  NAPCS  product  detail  for 
Professional,  Scientific,  and  Technical 
Services  (NAICS  54);  Administrative 
Support  and  Waste  Management  and 
Remediation  Services  (NAICS  56);  and 
Hospitals  and  Nursing  and  Residential 
Care  Facilities  (NAICS  622  and  623).  We 
will  complete  NAPCS  product  coverage 
of  all  remaining  industries  in  the  2005 
Service  Annual  Survey. 

We  w\\\  also  collect  annual  data  on 
the  cost  of  materials  and  supplies  other 
than  for  resale,  contract  labor,  and 
purchased  services  in  the  2003  SAS  for 
the  following;  Information  (NAICS  51); 
selected  Financial  Ser\'ices  (NAICS 
5231  and  5239);  Professional,  Scientific, 
and  Technical  Services  (NAICS  54); 
.Administrative  and  Support  and  Waste 
Management  and  Remediation  Services 
(NAICS  56):  and  Hospitals  and  Nursing 
and  Residential  Care  Facilities  (NAICS 
622  and  623).  For  the  2004  survey,  we 
will  begin  collecting  these  data  for  all 
remaining  industries  covered  in  the 
SAS. 

Key  data  items  include: 

•  expensed  materials  and  supplies; 

•  contract  labor: 

•  computer  services  with  detail  ' 
breakouts  between  custom  coded 
software  and  data  processing  ser\'ices: 

•  purchased  communication  services; 

•  purchased  electricity; 

•  purchased  fuels  (except  motor 
fuels): 

•  management  consulting, 
administrative  services,  and  other 
professional  services; 

•  lease  and  rental  costs, 

•  and  all  other  purchased  services. 
The  availability  of  these  data  will 

greatly  improve  the  quality  of  the 
intermediate-inputs  and  value-added 
estimates  in  BEA's  annual  input-output 
and  GDP  by  industry  accounts.  Annual 
data  on  purchased  services  and 
materials  also  will  be  used  as  indicators 
to  update  census  year  data  collected  on 
the  Business  Expenses  Survey. 


Affected  Public:  Businesses  or  other 
for-profit:  noi-for-profit  institutions. 

Frequency:  Annuallv. 

Respondent's  Obligation:  Mandatory. 

Legal  Authoritv:  Title  13  U.S.C. 
Sections  182.  224  &  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax;  (202)  395-7245.  or 
email;  susan_schechter@omb.eop.gov. 

Dated;  November  4.  2003. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

IFR  Dor  03-28117  Filed  11-6-03;  8:45  am) 

BILLING  CODE   351CM)7-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 
International  Import  Certificate 

ACTION:  Proposed  collection:  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuarv  6,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Didiia  Hynek.  DOC  Paperwork 
Clearance  Officer,  (202)  482-0266, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  ddaitiundl  iiiturmation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Maraa  Dove,  BIS  ICB 
Liaison,  (202)  482-5211,  Department  of 
Commerce,  Room  6622.  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC,  20230. 
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SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  !- nited  .States  and  several  other 
countries  have  undertaken  to  increase 
the  effectiveness  of  their  respective 
controls  over  international  trade  in 
strategic  commodities  bv  means  of  an 
Import  C^ertificate  procedure.  For  the 
U.S.  importer,  this  procedure  provides 
that,  uhere  required  bv  the  exporting 
country  with  respect  to  a  specific 
transaction,  the.  importer  certifies  to  the 
I'.S.  Govprnm^'nt  that  he/she  will 
import  specific,  commodities  into  the 
United  States  and  will  not  ree.xport  such 
commodities  except  in  accordance  with 
the  export  control  regulations  of  the 
United  States.  The  U.S.  Government,  in 
turn,  certifies  that  such  representations 
have  been  made. 

il.  Data 

OMB  Number:  0694-001 7, 

Form  S'umher:  Form  BIS-645P, 
International  Import  Certificate. 

Type  of  Review:  Regular  submission 
for  renewal  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  \umber  of  Respondents: 
1.008. 

Estimated  Time  Per  Response:  16 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  270. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

111.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv,  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  thev  will  also 
become  a  matter  of  public  record. 


Dated;  November  4,  2003, 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  03-28048  Filed  11-6-03;  8:45  am] 

BILLING  CDOE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

License  Exception.  Humanitarian 
License 

action:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Januarv  6,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Office  of  the 
Chief  Information  Officer.  202^82- 
0266,  Room  6625,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Marna  Dove,  BIS  ICB 
Liaison,  Department  of  Commerce.  BIS 
Office  of  the  Chief  Information  Officer, 
Room  6622,  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Section  7(g)  of  the  EAA,  as  amended 
by  the  Export  Administration 
Amendments  Act  of  1985  (Pub.  L.  99- 
64),  exempts  from  foreign  policy 
controls  exports  of  donations  to  meet 
basic  human  needs.  Since  the  enactment 
of  Public  Law  99-74.  an  exporter  had  to 
apply  for  a  bulk  Humanitarian  license, 
permitting  the  export  of  goods  identified 
in  a  supplement  to  the  regulation 
without  restriction  as  to  quantity  or 
number  of  shipments  to  anv  of  the 
embargoed  destinations.  New  License 
Exception  procedures  contained  in  this 
regulation  reduce  the  regulatory  burden 
on  these  exporters  by  enabling  them  to 
make  humanitarian  donations  with  only 
minimal  recordkeeping. 


II.  Data 

OMB  \'umber:  0694-0033. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currentlv  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  5  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Estimated  Total  Annual  Cost:  No 
start-up  or  capital  expenditures, 

III.  Request  for  Comments 

Comments  are  invited  on:  [a]  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  fc) 
ways  to  enhance  the  qualitv,  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  November  4,  2003. 

Madeleine  Clayton. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc   03-28050  Filed  1  1-O-03;  8:45  am] 
BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-a22] 

Certain  Helical  Spring  Lock  Washers 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminarv  results  of 
antidumping  duty  administrative 
review,  request  for  revocation  of  the 
antidumping  duty  order,  and 
determination  not  to  revoke,  in  part. 
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summary:  We  preliminarily  find  that 
helical  spring  lock  washers  from  the 
People's  Republic  of  China  were  being 
sold  in  the  United  States  below  normal 
value  by  the  Hangzhou  Spring  Washer 
Co.,  Ltd.  (also  known  as  Zhejiang 
Wanxin  Group,  Ltd.  (ZWG)) 
(collectively,  Hangzhou)  during  the 
period  October  1.  2noi  through 
September  30,  2002.  We  have  also 
preliminarily  determined  not  to  revoke 
the  antidumping  duty  order  on  the 
subject  merchandise  with  respect  to  this 
company  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results, 

EFFECTIVE  DATE:  November  7    2003 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Langan  and  Audrey  Twvman, 
Import  .Administration.  International 
Trade  Administration.  L'.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230:  telephone  (202)  482-2613  or 
(202)  482-3,t34 

Background 

On  October  19.  1993.  the  Department 
published  the  antidumping  dutv  order 
on  certain  helical  spring  lock  washers 
(HSLU's)  from  the  People's  Republic  of 
China  (PRC)  (58  FR  ,53914).  as  amended 
on  November  23.  1993  (58  FR  61859). 
The  Department  notihed  interested 
parties  of  the  opportunity  to  request  an 
administrative  review  of  this  order  on 
October  2.  2002  (67  FR  B1849).  The 
petitioner.  Shakeproof  Assembly 
Components  Division  of  Illinois  Tool 
Works,  Inc.  (Shakeproof).  requested  that 
the  Department  conduct  an 
administrative  review  of  Hangzhou  on 
October  22,  2002.  Hangzhou  requested 
an  administrative  review  and  revocation 
of  the  antidumping  duty  order  with 
respect  to  itself  on  October  31,  2002. 
The  notice  of  initiation  of  this 
administrative  review  was  published  on 
November  22.  2002  (67  FR  70402). 

On  January  21  and  22,  2003, 
Hangzhou  responded  to  the 
Department  s  December  5.  2002 
questionnaire.  Next,  on  February  4. 
2003.  the  Department  provided  parties 
with  an  opportunity  to  submit 
information  regarding  appropriate 
surrogate  values.  On  February  28,  2003. 
Hangzhou  submitted  surrogate  value 
comments.  The  petitioner  submitted 
factual  information,  including  surrogate 
value  comments,  on  March  20,  2003. 
The  Department  received  petitioner's 
comments  on  Hangzhou's  questionnaire 
responses  on  .March  14.  2003.  and  its 
additional  deficiency  comments  and 
verification  comments  on  March  26, 
2003. 


The  Department  issued  its  first 
supplemental  questionnaire  to 
Hangzhou  on  March  31,  2003,  and 
received  Hangzhou's  responses  on  April 
11  and  15.  2003.  On  April  22.  2003. 
Hangzhou  submitted  additional 
information  about  its  platers. 
Shakeproof  submitted  its  second  and 
third  sets  of  deficiency  comments  on 
April  29  and  May  15,  2003,  respectively. 

On  June  4,  2003.  the  Department 
published  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  the  Preliminary  Results  of  the 
Ninth  Antidumping  Administrative 
Review,  68  FR  33472.  The  petitioner 
filed  pre-preliminary  determination 
comments  on  June  20,  2003.  On  August 
12.  2003.  the  Department  issued  its 
second  supplemental  questionnaire. 
Hangzhou  submitted  its  response  to  that 
questionnaire  on  August  27.  2003. 

The  Department  verified  Hangzhou's 
questionnaire  response  on  September  1 
through  4,  2003,  in  Xiaoshan  City. 
Xinjie  Town.  People's  Republic  of  China 
(PRC).  Hangzhou  submitted  its  pre- 
verification  corrections  on  September  9. 
2003,  and  new  databases  on  October  17, 
2003.  The  Department  issued  its 
verification  report  on  October  23,  2003. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
HSLWs  of  carbon  steel,  of  carbon  alloy 
steel,  or  of  stainless  steel,  heat-treated  or 
non-heat-treated,  plated  or  non-plated, 
with  ends  that  are  off-line.  HSLWs  are 
designed  to:  (1)  Function  as  a  spring  to 
compensate  for  developed  looseness 
between  the  component  parts  of  a 
fastened  assembly:  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts:  and,  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  the  order  are 
currently  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

This  review  covers  the  period  October 
1,  2001,  through  September  30.  2002. 

Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 


entity  under  the  test  estaolished  in  the 
Final  Determination  of  Saigs  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6.  1991)  [Sparklers),  as  amplified 
by  the  Final  Determination  of  Sales  at 
Uiss  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China.  59 
FR  22585  (May  2.  1994)  (Silicon 
Carbide).  Under  this  policy,  exporters  in 
non-market  economy  countries  (NMEs) 
are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
the  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and,  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority:  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  the  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements:  and,  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  [See  Silicon  Carbide,  59 
FR  at  22587  and  Sparklers.  56  FR  at 
20589.) 

In  each  of  the  previous  administrative 
reviews  of  the  antidumping  duty  order 
on  HSLWs  from  the  PRC,  covering 
successive  review  periods  from  October 
1.  1993.  through  September  30,  2001, 
we  determined  that  Hangzhou  and  its 
predecessor,  ZWG,  merited  separate 
rates.  We  found,  in  each  review,  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to 
Hangzhou's  export  activities  according 
to  the  criteria  identified  in  Sparklers. 
and  an  absence  of  government  control 
with  respect  to  the  additional  criteria 
identified  in  Silicon  Carbide.  During 
this  period  of  review  (POR),  we  have  no 
evidence  of  any  change  in  either  the 
Sparklers  or  Silicon  Carbide  criteria. 
Therefore,  we  have  assigned  Hangzhou 
a  separate  rate. 

Verification 

Pursuant  to  section  782(i)  of  the  Tariff 
Act  of  1930.  as  amended  (  "the  Act"),  we 
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verified  sales  and  factors  of  produetion 
information  provided  by  Hangzhou  in 
Xiaoshan  City.  Xinjie  Tnun,  PRC.  on 
September  1  through  4.  200,3.  We  used 
standard  verification  procedures. 
ini:luding  the  examination  of  relevant 
sales,  accounting  and  production 
records,  as  well  as  original  source 
documents  provided  bv  the 
r^^'ipondents  Our  verification  results  are 
outlined  in  the  public  version  of  the 
verification  report,  dated  October  22. 
200  f.  and  locatnd  in  the  public  file  in 
the  C'entral  Records  Unit.  Room  B-099 
of  the  Department's  main  building 
ICRU) 

Export  Price 

Because  Hangzhou  sold  the  subject 
merchandise  to  unaffiliated  purchasers 
in  the  United  States  prior  to  importation 
into  the  United  States  and  constructed 
export  price  methodology  is  not 
otherwise  indicated,  we  have  used 
export  price  in  accordance  with  section 
772(a)  of  the  Act. 

We  calculated  export  price  based  on 
the  FOB  price  to  unaffiliated 
purchasers.  From  this  price,  we 
deducted  amounts  for  foreign  inland 
freight,  and  brokerage  and  handling 
pursuant  to  section  772(c)(2)(A)  of  the 
Act  We  valued  these  deductions  using 
surrogate  values.  We  selected  India  as 
the  primary  surrogate  country  for  the 
reasons  explained  in  the  ■'Normal 
Value"  section  of  this  notice. 

NormaJ  Value 

The  Department  has  determined  the 
PRC  to  be  an  NME  country  in  all 
previous  antidumping  cases.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act.  any  determination  that  a  foreign 
country  is  an  NME  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Moreover. 
parties  to  this  proceeding  have  not 
argued  that  the  PRC:  HSLW  industry  is 
a  market-oriented  mdustry  and. 
consequently,  we  have  no  basis  to 
determine  that  the  information  in  this 
review  would  permit  the  calculation  of 
normal  value  (NV)  using  PRC  prices  or 
costs. 

Section  773(c)(1)  of  the  Act  provides 
that,  in  the  case  of  an  NME.  the 
Department  shall  determine  NV  using  a 
factors-of-production  methodology  if: 
(1)  The  merchandise  is  exported  from  an 
NME.  and  (2)  the  information  does  not 
pt'rmit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  77:}(a)  of  the  Act.  Because 
information  on  the  record  does  not 
permit  the  calculation  of  NV  using 


home- market  prices,  third-country 
prices,  or  constructed  value,  and  no 
party  has  argued  otherwise,  we 
calculated  NV  based  on  factors  of 
production  in  accordance  with  sections 
773(c)(3)  and  (4)  of  the  Act  and  19  CFR 
351.40a{c). 

Because  we  are  using  surrogate 
country  factors-of-production  prices  to 
determine  NV,  section  773(c)(4)  of  the 
Act  requires  that  the  Department  use 
values  from  a  market  economy 
(surrogalte)  country  that  (1)  is  at  a  level 
of  economic  development  comparable  to 
that  of  the  PRC.  and  (2)  is  a  significant 
producer  of  comparable  merchandise. 
We  have  determined  that  India, 
Pakistan,  Indonesia,  Sri  Lanka  and  the 
Philippines  are  market  economv 
countries  at  a  comparable  level  of 
economic  development  to  that  of  the 
PRC.  (See  "Memorandum  to  Susan 
Kuhbach  from  Jeffrey  May),  dated 
January  27,  2003.  "Ninth  Administrative 
Review  for  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China,"  which  is  available  in  the  CRU.) 
In  addition,  we  have  found  that  India  is 
a  significant  producer  of  comparable 
merchandise,  i.e.,  fasteners.  [See 
Memorandum  to  File  from  Sally 
Hastings,  dated  October  31,  2003,  and 
available  in  th&-public  fde  in  the  CRU.) 
As  in  the  investigation  and  eight 
previous  reviews,  we  have  chosen  India 
as  the  primary  surrogate  country.  Thus, 
we  have  used  Indian  prices  to  value  the 
factors  of  production. 

We  seQected,  where  possible,  publicly 
available  values  from  India  which  were: 
(1)  Average  non-export  values;  (2) 
representative  of  a  range  of  prices 
within  the  POR  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and,  (4)  tax-exclusive. 
Also,  where  we  have  relied  upon  import 
values,  we  have  excluded  imports  from 
South  Korea,  Thailand,  and  Indonesia. 
The  Department  has  found  that  these 
countries  maintain  broadly  available, 
non-industry  specific  export  subsidies, 
and  that  the  existence  of  these  subsidies 
provides  sufficient  reason  to  believe  or 
suspect  that  export  prices  from  these 
countries  are  distorted.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Vahie:  Certain  Automotive 
Replacement  Glass  Windshields  From 
the  People  s  Republic  of  China.  67  FR 
6482  (February  12,  2002)  and 
accompanying  Issues  and  Decision 
Memorandum  (Replacement  Glass 
Windshields}.  Our  practice  of  excluding 
subsidized  prices  has  been  upheld  in 
China  National  Machinery  Import  and 
Export  Corporation  v.  United  States  and 
the  Timken  Company.  Court  No.  01- 
01114,  ^ip  op.  03-133  (CIT  Oct.  15, 


2003)  (Confidential  version;  public 
version  not  yet  issued). 

In  its  submission  of  June  20.  2003.  the 
petitioner  argues  that  the  Department 
should  exclude  any  import  values  into 
India  where  the  exporting  country 
maintains  subsidies,  i.e.,  any 
subsidizing  country  in  addition  to 
Indonesia.  South  Korea,  and  Thailand. 
The  petitioner  provides  a  list  of 
countries  that  are  subject  to  U.S. 
countervailing  duty  orders,  and 
countries  that  have  been  found  to 
provide  "generally  available  subsidies" 
or  "N.T.E.  export  subsidies." 

In  past  proceedings,  we  disregarded 
input  prices  where  particular  and 
objective  record  evidence  provided  the 
JDepartment  with  a  reason  to  believe  or 
suspect  that  these  prices  may  be 
distorted  by  subsidies.  See.  e.g.. 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  1999-2000  Administrative 
Review.  Partial  Rescission  of  Review, 
and  Determination  Not  to  Revoke  Order 
in  Part.  66  FR  57420  (November  15, 
2001),  and  accompanying  Decision 
Memorandum  at  Comment  1:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  from 
the  Peoples  Republic  of  China.  67  FR 
6482  (February  12.  2002) and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  1.  In  those 
and  a  number  of  other  prior 
proceedings,  parties  demonstrated,  on 
the  basis  of  record  evidence,  that  certain 
countries  maintained  broadly  available, 
non-industry  specific  export  subsidies. 
or  that  certain  countries  provided 
industry-specific  subsidif?s  which  may 
have  benefitted  certain  input  products 
covered  by  the  proceeding. 

The  information  provided  bv  the 
petitioner  in  this  proceeding  (with  the 
exception  of  certain  steel  products)  does 
not  identify  the  particular  products  or 
the  particular  subsidies  which  allegedly 
distort  the  prices  of  these  products. 
Without  such  evidence,  we  cannot 
preliminarily  conclude  that  these  input 
prices  should  be  disregarded.  We 
acknowledge  that  there  may  be  other 
information,  outside  the  record  of  this 
proceeding,  which  mav  be  material  to 
the  question  of  whether  other  input 
prices  are  distorted  by  subsidies. 
However,  it  would  be  impractical  for  the 
Department  to  attempt  to  identif\-  and 
consider  such  information  without  the 
parties  first  having  demonstrated,  on  the 
basis  of  record  evidence,  that  certain 
countries  maintained  broadly  available, 
non-industry  specific  export  subsidies, 
or  that  certain  countries  provided 
industry-specific  subsidies  which  mav 
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have  benefitted  certain  input  products 
covered  by  the  proceeding.  Therefore. 
except  for  valuing  steel  and  steel  scrap 
(discussed  further  below),  we  have 
preliminarily  determined  not  to  exclude 
imports  from  countries  bevond 
Indonesia,  South  Korea  and  Thailand. 

Steel  Value 

During  the  FOR.  Hangzhou  imported 
a  portion  of  its  steel  input  (carbon  steel 
wire  rod  (CSWR))  from  the  United 
Kingdom  (UK)  and  it  paid  for  this  input 
in  a  market  economy  currency.  The 
petitioner,  in  its  submission  dated  lune 
20.  2003.  argues  that  the  Department 
should  disregard  the  steel  import  prices 
reported  by  Hangzhou  because  there  is 
"reason  to  believe  or  suspect"  the  steel 
benefitted  from  subsidies.  In  support  of 
its  claim,  the  petitioner  points  to  the 
Department's  finding  in  the  sunset 
review  of  cuf-to-length  carbon  steel 
plate  from  the  UK.  in  which  the 
Department  found  a  subsidy  rate  of  12 
percent  for  all  UK  producers  and 
exporters  (see  Calculation  of  Net 
Countenriilablp  Subsidy:  Cut-to-Length 
Carbon  Steel  Plate  from  the  United 
Kingdom.  March  29,  2000).  Consistent 
with  the  abovo-described  practice  of 
disregarding  subsidized  prices  to  value 
NME  inputs,  we  have  preliminarily 
determined  not  to  use  the  market 
economy  prices  paid  by  Hangzhou  for 
CSWR. 

Instead,  we  have  used  the  value  of 
imports  of  CSWR  into  India,  based  on 
information  from  the  Monthly  Foreign 
Trade  Statistics  of  India — Imports 
(MSFTII.  In  computing  this  value,  we 
have  taken  into  account  that  the 
Department  has  made  final  affirmative 
counter\'ailing  duty  determinations  on 
steel  products  from  numerous  countries. 
Therefore,  we  have  not  included  values 
for  imports  of  CSWR  into  India  from 
Belgium,  Canada.  France.  Germany,  and 
the  UK  (as  well  as  South  Korea  and 
Thailand).  Similarly,  in  valuing  steel 
scrap,  we  have  excluded  values  for 
imports  into  India  from  Belgium. 
France.  Germany,  South  Africa  and  the 
UK  (as  well  as  Indonesia,  South  Korea 
and  Thailand). 

The  remaining  inputs  are  addressed 
below: 

•  To  value  the  hydrochloric  acid  used 
in  the  production  process,  we  used  per 
kilogram  values  obtained  from  the 
Indian  publication  Chemical  Weekly. 

•  To  value  other  chemicals  used  in 
the  production  of  HSLWs.  we  used  per 
kilogram  import  values  obtained  from 
MSFTI.  We  also  adjusted  these  values  to 
account  for  freight  co.sts  incurred 
between  the  supplier  and  Hangzhou. 

•  To  value  plating,  we  used  a  March 
14,  2003.  price  quote  supplied  by  the 


petitioner  in  its  submission  dated  March 
20.  2003,  subsequently  resubmitted  as  a 
public  document. 

•  To  value  coal,  we  used  a  per 
kilogram  value  obtained  from  the 
MFSTI.  We  also  made  adjustments  to 
account  for  freight  costs  incurred 
between  the  supplier  and  Hangzhou. 

•  To  value  electricity,  we  used  the 
electricity  price  data  from  the  Energy- 
Data  Directory  and  Yearbook  (1999/ 
2000)  published  by  the  Tata  Energy 
Research  Institute.  We  adjusted  the 
value  to  reflect  inflation  using  the 
electricity  sector-specific  inflation  index 
published  in  the  Reserve  Bank  of  India 

I  RBI)  Bulletin. 

•  To  value  water,  we  used  the  Second 
Water  Utilities  Data  Book  for  the  Asian 
and  Pacific  Region  published  by  the 
Asian  Development  Bank  in  1997.  We 
adjusted  the  value  to  reflect  inflation 
using  the  wholesale  price  index  (WPI) 
published  by  the  International  Monetary 
Fund  (IMF). 

•  For  labor,  we  used  the  regression- 
based  wage  rate  for  the  PRC  in 
'Expected  Wages  of  Selected  NME 
Countries,"  located  on  the  Internet  at 
http://ia.ita. doc.gov.wages/ 
correctedOOwages/h  tm . 

•  For  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit  values,  we  used 
information  from  the  September  12, 
2002,  RBI  Bulletin  report  entitled 
"Combined  Incom.e,  Value  of 
Production,  Expenditure  and 
Appropriations  Accounts  of  the 
Selected  1,927  Public  Limited 
Companies  (2000-2001)."  From  this 
information,  we  were  able  to  determine 
factory  overhead  as  a  percentage  of  the 
total  raw  materials,  labor  and  energy 
(ML&E)  costs,  SG&A  as  a  percentage  of 
MLScE  plus  overhead  [i.e..  cost  of 
manufacture),  and  the  profit  rate  as  a 
percentage  of  the  cost  of  manufacture 
plus  SG&A. 

•  For  packing  materials,  we  used  the 
per  kilogram  values  obtained  from  the 
MFSTI.  Where  necessary,  we  adjusted 
these  values  to  reflect  inflation  using  the 
WPI  published  by  the  IMF.  We  also 
made  adjustments  to  account  for  freight 
costs  incurred  between  the  PRC  supplier 
and  Hangzhou. 

•  To  value  foreign  brokerage  and 
handling,  we  used  information  reported 
in  the  New  Shipper  Review  for  Stainless 
Steel  Wire  Rod  from  India,  66  FR  27629 
(May  18,  2001).  See  MelfroU 
Engineering  Pvt.  Ltd.'s  submission 
dated  September  12.  1999.  We  adjusted 
this  value  to  reflect  inflation  using  the 
WPI  published  by  the  IMF. 

•  To  value  truck  freight,  we  used  the 
freight  rates  published  in  the  Indian 
publication  Chemical  Weekly.  We 


obtained  distances  between  cities  from 
the  following  Web  sites:  http:// 
i\ynv. in  freight. com:  http:// 
www.sitaindia.com/Packages/ 
CityDistance.php:  http:// 

indiatravelinfo.com/distance.htmI;  and, 
http  ://www/abcindia .  com . 

•  To  value  shipping  freight,  we  used 
a  rate  reported  in  a  July  14,  1997,  letter 
from  the  Inland  Waterways  of  India 
which  was  used  in  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China:  Final  Results  of  the 
Antidumping  Dutv  Administrative 
Review.  67  FR  8520  (February  25,  2002) 
(HSLlVs-7)  and  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China:  Final  Results  of  the 
Antidumping  Dutv  Administrative 
Review,  67  FR  69717  (November  19, 
2002)  {HSLWs-8].  We  adjusted  the  rate 
to  reflect  inflation  using  the  WPI 
published  by  the  IMF. 

For  a  complete  description  of  the 
factor  values  used,  see  "Memorandum 
to  File:  Factor  Values  Used  for  the 
Preliminary  Results  of  the  Ninth 
Administrative  Review,"  dated  October 
31.  2003  (Factors  Memorandum),  a 
public  version  of  which  is  available  in 
the  Public  File  of  the  CRU. 

Revocation 

The  Department  "may  revoke,  in 
whole  or  in  part  "  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires. 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period 
and  that  the  company  will  not  sell  at 
less  than  NV  in  the  future:  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  each  of  the  three 
years  forming  the  basis  of  the  request  in 
commercial  quantities:  and,  (3)  an 
agreement  to  reinstatement  of  the  order 
if  the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(e)(1). 

Pursuant  to  19  CFR  351.222(e)(1). 
Hangzhou  requested  revocation  of  the 
antidumping  duty  order  as  it  pertains  to 
that  company.  According  to  19  CFR 
351.222(b)(2),  upon  receipt  of  such  a 
request,  the  Department  may  revoke  an 
order,  in  part,  if  it  concludes  that  (1 )  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
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years;  (2)  the  cnntinufH  application  of 
the  antidumping  dutv  order  is  not 
ittherwise  necessdr\'  t(i  offset  dumping; 
and.  (3)  the  company  has  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation. 
sold  subject  merchandise  at  less  than 
NV. 

Based  on  our  analvsis  of  the  sales  and 
factors  of  production  information 


submitted  by  Hangzhou.  we 
prelimioarily  determine  that  Hangzhou 
sold  the  subject  merchandise  in  the 
•United  States  below  normal  value 
during  the  FOR.  Thus,  we  find  that 
Hangzhou  has  not  sold  the  subject 
merchandise  below  NV  for  a  period  of 
at  least  three  consecutive  years. 
Therefore,  pursuant  to  19  CFR 
351.222(b)(2).  we  preliminarily 


determine  that  Hangzhou  does  not 
qualifv  for  revocation  of  the  order  on 
HSLWs  from  the  PRC  and  that  the  order, 
with  respect  to  Hangzhou.  should  not  be 
revoked. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Hang  Zhou  Spring  Washer  Co.  Ltd./Zhejiang  Wanxin  Group,  Ltd 


10/1/01-9/30/02 


29.03 


The  Department  shalj  determine,  and 
the  L  .S.  Customs  and  Border  Protection 
(CBP)  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Upon 
completion  of  this  administrative 
review,  the  Department  will  determine. 
and  the  CBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1), 
we  have  calculated  an  exporter/importer 
(or  customerl-specific  assessment  rate 
for  merchandise  subject  to  this  review. 
We  calculated  importer  (or  customer)- 
specific  ad  valorem  rates  bv  aggregating 
the  dumping  duties  due  for  all  U.S. 
sales  to  each  importer  (or  customer)  and 
dividing  this  amount  bv  the  total 
entered  \  alue  of  the  sales  to  that 
importer  (or  customer).  In  accordance 
with  the  requirement  set  forth  in  19  CFR 
1.51.l06(c  j(2).  uhere  an  importer  (or 
customerl-specific  ad  valorem  rate  is 
less  than  de  minimis,  we  will  direct  the 
CBP  to  liquidate  without  regard  to 
antidumping  duties.  Where  an  importer 
(or  (ustomerj-specific  ad  valorem  rate  is 
greater  than  de  minimis,  we  will  direct 
the  CBP  to  appiv  the  ad  valorem 
assessment  rates  against  the  entered 
value  of  each  of  the  importer's/  - 
customer's  entries  during  the  review 
period.  All  other  entries  of  the  subject 
merchandise  during  the  FOR  will  be 
liquidated  at  the  antidumping  duty  rate 
in  place  at  the  time  of  entry. 

Furthermore,  the  following  cash 
deposit  rates  will  be  effective  upon 
publication  of  the  final  rpsults  for  all 
shipments  of  HSLWs  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumptiim  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  ActT(l)  For 
Hangzhou,  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
companv-specific  rate  established  in  the 
final  results  of  review;  (2)  for  all  other 
PRC  exporter-.,  the  cash  deposit  rate  will 
be  the  PRC  rate.  128.63  percent,  which 
is  the  -'All  Other  PRC  Manufacturers. 
Producers  and  Exporters"  rate  from  the 


Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China.  58  FR  48833 
(September  20.  1993);  and,  (3)  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC.  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
rates,  when  imposed,  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Public  Comment 

Pursuant  to  19  CFR  351.224,  the 
Department  will  disclose  to  parties  the 
calculations  performed  in  connection 
with  thase  preliminary  results  within 
five  days  of  the  date  of  any  public 
announcement,  or,  if  there  is  no  public 
announcement,  within  five  days  of  the 
date  of  publication  of  this  notice. 
Interested  parties  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice  (See  19  CFR  351.310).  Any 
hearing,  if  requested,  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs  (see 
below).  According  to  19  CFR  351.309, 
interested  parties  may  submit  written 
arguments  in  case  briefs  within  30  days 
of  the  date  of  pu^cation  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  fded  no  later  than 
five  days  after  the  date  of  filing  the  case 
briefs.  Parties  who  submit  briefs  in  these 
proceedings  should  provide  a  summary 


of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f)(3). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  briefs  or 
hearing,  within  120  days  of  publication 
of  these  preliminary  result. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act.- 

Dated:  October  ;31.  2003. 
lames  ).  lochum. 
Assistant  Secretary  for  Import 
Administration 

(FRDoc.  0,3-28123  Filed  11-6-03;  8:45  am] 
BILLING  CODE  351CKDS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-502] 

Iron  Construction  Castings  from  the 
People's  Republic  of  China: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  .•\dministration. 
I  .S.  Department  of  Commerce 
SUMMARY:  :  In  response  to  a  timely 
request  from  an  interested  partv.  the 
Department  of  Commerce  (the 
Department]  initiated  an  administrative 
review  of  the  antidumping  dutv  order 
on  iron  construction  castings  (castings) 
from  the  People's  Republic  of  China 
(PRC).  See  Initiation  of  Antidumping 
and  Couniervaihng  Duty  Administrative 
Reviews  and  Reqhest  for  Revocation  in 
Part.  68  FR  39055  duly  1, 
2003){Initiation  \'otice).  This  review 
covers  the  period  Mav  1.  2002  through 
April  30.  2003.  Powin  Corporation 
(Powin).  the  U.S.  importer  which 
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requested  the  administrative  review,  has 
now  withdrawn  its  request  for  an 
administrative  review.  Accordmglv.  the 
Department  is  rescinding  this  review  in 
accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations. 
EFFECTIVE  DATE:  November  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Carev.  .AD.CV'D  Enfor(.pment 
Group  III.  Office  7.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-3964. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  castings  from  the  PRC  on  May 
9.  1986.  See  Antidumping  Duty  Order: 
Iron  Construction  Castings  from  the 
People's  Republic  of  China.  51  PR  17222 
(May  9,  1986).  On  May  29.  2003,  the 
Department  received" a  timelv  request 
from  Powin,  a  U.S.  importer,  for  an 
administrative  review  of  the  PRC 
exporter  of  subject  merchandise, 
Shandong  Himight  Machinery  Co.,  Ltd. 
(Shandong  Himight).  The  Department 
published  its  initiation  of  administrative 
review  on  luly  1,  2003.  See  Initiation 
Notice. 

On  July  24,  2003,  counsel  for  Powin 
entered  an  appearance  on  behalf  of 
Wei  fang  Fangzi  Tongbao  Foundry  and 
Weifang  Fangzi  Mucun  Foundrv. 
producers  of  subject  merchandise,  and 
Shandong  Machinery  I/E  Corp.,  a 
company  which  facilitated  Shandong 
Himight's  exports  to  the  United  States. 
On  July  25.  2003,  the  Department  issued 
its  antidumping  duty  questionnaire.  The 
Department  extended  the  deadline  for 
the  questionnaire  response  on 
September  3  and  again  on  September 
16,  2003  pursuant  to  Powin's  request  for 
an  extension  of  the  deadline.  In  a  letter 
to  the  Department  filed  September  30, 
2003,  Powin  withdrew  its  request  for  an 
administrative  review. 

Rescission  of  Antidumping  Dutv 
Administrative  Review  of  Castings 

The  Department  is  rescinding  the 
antidumping  duty  administrative  review 
of  Powin.  covering  the  period  May  1. 
2002  through  April  30.  2003.  in 
accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations.  Although 
Powin's  withdrawal  request  for  this 
review  was  not  within  the  norma!  time 
limit  as  prescribed  in  section 
351.213(d)(1)  of  the  Department's 
regulations,  we  find  that,  under  the 
circumstances  of  this  review,  it  is 
appropriate  to  accept  the  withdrawal 


request  and  rescind  the  review  with 
respect  to  Shandong  Himight. 

According  to  section  351.213(d)(1)  of 
the  Department  s  regulations,  the 
Department  will  rescind  an 
administrative  review  "if  a  partv  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  The  regulations 
further  provide  that  the  Secretary  "may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
In  the  instant  case,  Powin's  withdrawal 
request  was  not  filed  within  the  90-dav 
time  limit.  However,  the  Department 
has  determined  that  rescinding  the 
review  is  appropriate  since  continuing 
the  review  would  only  require  Powin, 
the  domestic  industry  and  the 
Department  to  expend  time  and 
resources  on  a  review  in  which  the  only 
party  that  requested  the  review  is  no 
longer  interested.  Powin  has  not  filed  a 
questionnaire  response  with  respect  to 
Shandong  Himight,  and  the  Department 
has  neither  released  supplemental 
questionnaires  nor  conducted 
verification  at  this  point  in  the 
proceeding.  Accordingly,  the 
Department  does  not  believe  the 
administrative  review  has  proceeded  to 
a  point  at  which  it  would  be 
"unreasonable"  to  rescind  the  review. 

The  Department,  therefore, 
determines  that  it  is  reasonable  to 
extend  the  90-day  time  limit  and  to 
rescind  the  administrative  review  for 
the  period  May  1,  2002  through  April 
30,  2003.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  U.S.  Customs  and  Border 
Protection  (Customs)  within  15  days  of 
publication  of  this  notice.  The 
Department  will  direct  Customs  to 
assess  antidumping  duties  for  this 
company  at  the  cash  deposit  rate  in 
effect  on  the  date  of  entr>'  for  entries 
during  the  period  Mav  1 .  2002  through 
April  30,  2003. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  351.402(f)  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretar\'s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties.  The  Department  will  issue 
appropriate  assessment  instructions  to 
the  U.S.  Bureau  of  Customs  and  Border 
Protection. 


This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR  351.213(d)(4)  and  sections 
751(a){l)  and  777(i)(l}  of  the  Act. 

Dated:  October  28,  2003. 
James  J.  Jochum. 

Assistant  Secretary  for  Import 

Administration. 

[FRDoc.  03-28122  Hied  11-6-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China:  Notice 
of  Partial  Rescission  of  Fourth 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Partial  Rescission  of 
Fourth  Antidumping  Dutv 
Administrative  Review, 


EFFECTIVE  DATE:  November  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  bmith  or  Jim  Mathews,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W,,  Washington,  D.C.  20230: 
telephone:  (202)  482-1766  or  (202)  482- 
2778.  respectivelv. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  3.  2003,  the  Department 
published  in  the  Federal  Register  (68 
FR  5272)  a  notice  of  "Antidumping  or 
Counterv  ailing  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
To  Request  Administrative  Review  '  of 
the  antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China  ("PRC")  for  the 
period  February  1,  2002,  through 
Januar>'  31,  2003.  On  Februar\'  25,  2003. 
Green  Fresh  Foods  (Zhangzhou)  Co., 
Ltd.  ("Green  Fresh")  requested  an 
administrative  review  of  its  sales.  On 
February  28,  2003,  Guangxi  Yulin 
Oriental  Co..  Ltd.  ("Guangxi  Yulin") 
requested  an  administrative  review  of 
its  sales.  Also,  on  February  28,  2003,  the 
petitioner'  requested  an  administrative 


'  The  petitioner  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  InsUtute  and  the  following  domestic 
companies:  L.K  Bowman,  Inc..  Modem  Mushroom 
Farms.  Inc  .  Monterey  Mushrooms,  Inc  .  Mount 
Laurel  Canning  Corp..  Mushroom  Claiming 

Continut^. 


63066 


I 

Federal  Register/ Vol.  68,  No.  216 /Friday.  November  7,  2003 /Notices 


On 


review  of  the  antidumping  duty  order 
for  the  following  companies:  China 
Processed  Food  Import  &  Export 
Company  ("China  Processed).  Gerber 
Food  (Yunnan j  (^o.,  Ltd.  ("Gerber"), 
Green  Fresh,  Guangxi  Yulin,  Raoping 
Xingvu  Foods  Co.,  Ltd.  ("Raoping"). 
Shantou  Hongda  Industrial  General 
Corporation  ("Shantou  Hongda"). 
Shenxian  Dungxing  Foods  Co..  Ltd. 
("Shenxian  Dongxing").  Shenzhen 
Qunxingyuan  Trading  Co.,  Ltd. 
("Shenzhen  Qunxingyuan '),  Xiamen 
Zhongjia  Imp.  &  Exp,  Co,.  Ltd, 
("Zhongjia"),  Zhangzhou  Jingxiang 
Foods  Co.,  Ltd.  ("Jingxiang").  and 
Zhangzhou  Longhai  Minhui  Industry 
and  Trade  Co..  Ltd  ("Minhui").  On 
March  6.  2003,  Shantou  Hongda  and 
Shenxian  Dongxing  requested  an 
administrative  review  of  their  sales. 
March  25.  2003.  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  PRC 
with  respect  to  these  companies.  See 
Initiation  of  Antidumping  and 
Counten'ailing  Duty  Administrative 
Rfvipws  and  Requfsts  for  Revocations  in 
Part.  68  FR  14394. 

On  May  7,  2003,  Raoping  and 
Shenzhen  Qunxingyuan  requested  that 
the  Department  rescind  their  respective 
reviews  because  they  did  not  export  to 
the  United  States  during  the  period  of 
review  ("POR").  We  confirmed  the 
claims  of  Raoping  and  Shenzhen 
QuiLxingyuan  by  reviewing  data  from 
U.S.  Customs  and  Border  Protection. 
See  Memorandum  to  the  File  dated 
September  29,  2003,  on  file  in  Room  B- 
099  of  the  Commerce  Department.  We 
rec;eived  no  comments  on  this 
memorandum  from  anv  party. 

On  lune  12.  2003.  the  petitioner 
requested  an  extension  of  the  deadline 
to  withdraw  its  requests  for  review.  On 
hine  16.  2003.  the  Department  granted 
the  petitioner's  request  and  extended 
the  deadline  until  July  10,  2003,  On 
August  7.  2003.  the  petitioner  withdrew 
its  request  for  an  administrative  review 
of  Zhongiia  and  Minhui.  following  the 
Department's  preliminary  decision  to 
rescind  the  new  shipper  review  with 
respect  to  these  companies  due  to  the 
filing  of  improper  certifications.  See 
Certain  Prfsened  Mushrooms  from  the 
People 's  Republic  of  China:  Intent  to 
Rescind  Antidumping  Dutv  New 
Shipper  Review.  68  FR  4.5  792  (August  4, 


Company,  .Southwood  Farms.  Sunny  Dell  Foods, 
Inc  ,  and  United  Canning  Corp. 

■  This  request  was  originally  filed  on  February  27, 
2003.  but  was  subsequently  refiled  on  March  6. 
2003.  because  the  package  containing  the  original 
request  could  not  be  located  subsequent  to  the 
original  filing. 


2003).  On  August  20.  2003.  Zhongjia 
and  Minhui  requested  that  the  data 
submitted  on  the  record  of  the  above- 
mentioned  new  shipper  review  be 
transferred  to  the  record  of  the  fourth 
administrative  review.^  The  petitioner 
objected  to  this  request  on  September  2, 
2003,  On  September  15,  2003, 
respondents  Zhongjia  and  Minhui 
submitted  a  letter  in  opposition  to  the 
petitioner's  August  7  review  request 
withdrawal.  On  September  23,  2003,  the 
petitioner  submitted  a  letter  in 
opposition  to  Zhongjia's  and  Minhui's 
September  15  letter. 

Partial  Rescission  of  Review 

Pursuant  to  section  351.213  (d)(1)  of 
the  Department's  regulations,  the 
Secretary'  will  rescind  an  administrative 
review  in  whole  or  in  part  if  a  party  that 
requested  the  review  withdraws  its 
request  within  ninety  davs  of 
publication  of  the  Federal  Register 
notice  that  initiated  the  review.  Section 
351.213(d)(1)  further  provides  that  the 
Secretary'  may  extend  this  time  limit  if 
the  Secretary  decides  that  it  is 
reasonable  to  do  so.  The  administrative 
review  is  still  at  the  early  stages  of  the 
proceeding,  and  the  Department  has  not 
conducted  verification  or  issued  a 
preliminary  determination.  The 
Department  has  determined  that  it  is 
reasonable  to  extend  the  time  in  which 
the  petitioner  can  request  a  withdrawal 
of  its  request  for  the  administrative 
review  of  Zhongjia  and  Minhui. 

Zhongjia  and  Minhui  contest  the 
petitioners  request  and  argue  that  the 
Department  should  continue  with  the 
administrative  review  covering  their 
sales  of  subject  merchandise.  For 
purposes  of  our  analysis,  it  is  important 
to  distinguish  that  Zhongjia  and  Minhui 
each  requested  a  new  shipper  review 
but  did  not  request  an  administrative 
review.  This  is  in  contrast  to  the 
situation  in  which  a  respondent 
requests  both  a  new  shipper  review  and 
an  administrative  review.  Section 
351.214(j)  of  the  Department's 
regulations  provides  that  if  a  party 
requests  multiple  reviews,  the 
Department  may  choose  to  initiate  one 
and  not  the  other  after  consulting  with 
the  party.  For  example,  in  Certain  In- 
Shell  Roasted  Pistachios  From  Iran: 
Notice  of  Initiation  of  New  Shipper 
Countervailing  Duty  Review.  66  FR 
59235,  59235-6  (November  27,  2001) 
[Pistachios  from  Iran],  the  respondent 
requested  both  a  new  shipper  and  an 
administrative  review  in  a  timely 


manner.  Pursuant  to  19  CFR  351.214(j), 
the  Department  only  initiated  the  new- 
shipper  review.  Had  the  new  shipper 
review  been  rescinded  in  Pistachios 
from  Iran  under  facts  similar  to  those  in 
this  case,  the  Department  would  have 
considered  continuing  the 
administrative  review.  However,  in  this 
case,  because  neither  Zhongjia  nor 
Minhui  submitted  a  request  for  an 
administrative  review  of  their  sales  in  a 
timely  fashion,  as  required  by  751(a)(1) 
of  the  Act.  we  are  rescinding  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  PRC 
with  respect  to  these  two  companies,  as 
requested  by  the  petitioner. 

Furthermore,  as  neither  Raoping  nor 
Shenzhen  Qunxingyuan  exported  the 
subject  merchandise  to  the  United 
States  during  the  POR.  we  are 
rescinding  this  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  PRC  as 
to  both  Raoping  and  Shenzhen 
Qunxingyuan.  This  review  will 
continue  with  respect  to  Gerber.  Green 
Fresh.  China  Processed.  Guangxi  Yulin, 
Shantou  Hongda,  Shenxian  Dongxing 
and  lingxiang. 

This  notice  is  published  in 
accordance  with  section  777(i)  of  the 
Tariff  Act  of  1930.  as  amended,  and  19 
CFR  351.213(d)(4). 

Dated:  November  3.  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  03-28124  Filed  11-6-03;  8:45  am] 

BILLING  CODE  3S10-D&-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-570-851] 

Notice  of  Decision  of  the  Court  of 
International  Trade:  Certain  Preserved 
Mushrooms  from  the  People's 
Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Decision  of  the  Court 
of  International  Trade. 


J  In  response  to  the  Department's  questionnaire 
issued  in  the  fourth  administrative  review,  both 
companie*  claimed  they  had  no  shipments  of  the 
subiect  marchandise  during  the  POR  other  than  the 
transactions  covered  in  the  new  shipper  review. 


SUMMARY:  On  October  17.  2003.  in  Tak 

Fat  Trading  Company,  et  al.  v.  United 
States.  Consol.  Court  No.  00-07-00360, 
Slip  Op.  03-134,  a  lawsuit  challenging 
the  Department  of  Commerce's  final 
scope  ruling  that  the  marinated 
mushrooms  manufactured  or  exported 
by  the  plaintiffs  are  within  the  scope  of 
the  antidumping  duty  order  of  certain 
preserved  mushrooms  from  the  People's 
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Republic  of  China,  the  Court  of 
International  Trade  vacated  the 
Department  of  Commerce'.s  scope  ruling 
and  entered  a  judgement  order. 
Consistent  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  in  Timken  Co.  v.  United 
States.  893  F.2d  .337  (Fed.Cir.  1990).  the 
Department  is  notif\-ing  the  public  that 
this  decision  was  "not  in  harmonv" 
with  the  Department's  original  final 
scope  ruling, 

EFFECTIVE  DATE:  November  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  at  (202)  482-4136  or 
Rebecca  Trainor  at  (202)  482-4007, 
Office  of  Antidumping  and 
Countervailing  Duty  Enforcement. 
Import  Administration,  InternationaJ 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  DC.  20230 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Februar>  19,  1999.  the  Department 
of  Commerce  (the  Department) 
published  notice  of  its  amended  final 
determination  of  less-than-fair-value 
(LTFV)  investigation  of  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China  (PRC)  and  the 
antidumping  duty  order.  See  Notice  of 
Amendment  affinal  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain 
Presen-ed  Mushrooms  from  the  People's 
Republic  of  China.  64  FR  8308 
(February  19.  1999). 

On  lanuary  6,  2000,  producers/ 
e.xporters.  Mei  Wei  Food  Industry  Co, 
Ltd.  Tak  Fat  Trading  Co..  Leung  Mi 
International.  Tak  Yeun  Corp..  and  U.S. 
importer  Genex  International  Corp. 
(collectively,  Tak  Fat),  requested  that 
the  Department  determine  that  certain 
marinated  or  acidified  mushrooms 
produced  in  the  People's  Republic  of 
China  (PRC)  are  outside  the  scope  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms.  See  Request  for 
Scope  Determination:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China.  January  6.  2000.  The 
Department  made  a  final  ruling  on  this 
scope  request  on  lune  19.  2000.  finding 
that  the  'marinated  or  acidified" 
mushrooms  produced,  exported  or 
imported  by  Tak  Fat  are  within  the 
scope  of  the  antidumping  duty  order  on 
c  ertain  preser\-ed  mushrooms  from  the 
PRC  based  on  their  acetic  acid  content 
level. 

Tak  Fat  appealed  this  ruling  to  the 
Court  of  International  Trade  (CIT).  On 
October  17,  2003,  the  CIT  is.sued  its 
decision  granting  Tak  Fat's  request  to 


vacate  the  scope  ruling.  See  Tak  Fat 
Trading  Company,  et  al.,  v.  United 
States.  Slip  Op.  03-134. 

Timken  Notice 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken].  the  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC)  held  that, 
pursuant  to  19  USC  1516(e).  the 
Department  must  publish  notice  of  a 
decision  of  the  CIT  or  the  CAFC  which 
is  "not  in  harmony"  with  the 
Department's  determination.  Therefore, 
publication  of  this  notice  fulfills  this 
obligation  of  the  Department.  In 
addition,  this  notice  will  serve  to 
continue  the  suspension  of  liquidation. 
If  this  decision  is  not  appealed,  or  if 
appealed,  if  it  is  upheld,  the  Department 
will  amend  its  scope  ruling. 

Dated:  November  3,  2003. 
James  Jochum. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-28125  Filed  11-6-03;  8:45  am) 

8ILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-830] 

Stainless  Steel  Plate  in  Coils  from 
Taiwan:  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  the  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  in  Coils 
from  Taiwan. 


summary:  On  June  4,  2003,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  preliminan,'  rescission  of  its 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Taiwan.  See 
Notice  of  the  Preliminary  Rescission  of 
Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  in  Coils 
from  Taiwan.  68  FR  33472  (June  4. 
2003)  ("Preliminary  Recession").  This 
review  covers  two  manufacturers  of  the 
subject  merchandise.  Yieh  United  Steel 
Corporation  ("YUSCO").  a  Taiwanese 
producer  of  subject  merchandise,  and 
Ta  Chen  Stainless  Pipe  Co.,  Ltd.  ("Ta 
Chen"),  also  a  Taiwanese  producer  of 
subject  merchandise.  The  period  of 
review  ("POR")  is  May  1,  2001  through 
April  30,  2002. 


We  preliminarily  rescinded  this 
review  based  on  record  evidence 
supporting  the  conclusion  that  there 
were  no  entries  into  the  United  States  of 
subject  merchandise  during  the  POR  by 
respondents.  See  Preliminary 
Rescission.  We  are  now  issuing  our  final 
rescission  of  this  review  based  on 
evidence  on  the  record  indicating  that 
there  were  no  entries  into  the  United 
States  of  subject  merchandise  during  the 
POR  from  the  respondents. 
EFFECTIVE  DATE:  Vn\  nrj-ihor  -,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand  or  Robert  Boiling, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230:  telephone:  (202)  482-3207  or 
(202)  4Hj-^4  14  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  21.  1999,  the  Department  of 
Commerce  ("Department')  published 
the  antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Taiwan.  See 
Antidumping  Duty  Orders:  Certain 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  the  Republic  of 
Korea,  South  Africa,  and  Taiwan.  64  FR 
27756  (May  21.  1999).  On  May  6.  2002, 
the  Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period  May 
1,  2001  through  April  30.  2002.  See 
Notice  of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Gounter\'ailing  Duty  Order.  Finding, 
or  Suspended  Investigation.  67  FR 
30356  (May  6.  2002).  On  May  7.  2002. 
Petitioners'  timely  requested  that  the 
Department  conduct  an  administrative 
review  of  sales  by  YUSCO.  a  Taiwan 
producer  and  exporter  of  subject 
merchandise,  and  Ta  Chen,  also  a 
Taiwan  producer  and  exporter  of  subject 
merchandise.  On  June  25.  2002,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  as  amended  ("tha 
Act"),  the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  of  sales  by  YUSCO  and  Ta  Chen 
for  the  period  May  1 ,  2001  through 
April  30,  2002.  See  Notice  of  Initiation 
of  Antidumping  and  Counter\'ailing 
Duty  Administrative  Reviews  and 
Request  iur  Revocation  in  Part,  67  FR 
42753  [June  25,  2002). 

On  July  10,  2002,  the  Department 
issued  its  antidumping  duty 


'  Allegheny  Ludlum.  AK  Steel  Corporation. 
Butler  Annco  Independent  linion,  United 
Steelworkers  of  America.  AFL-CIO/CLC.  and 
Zanesv-ille  Annco  Independent  Organization  are 
collectively  "Petitioners"  for  this  review. 
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questionnaire  to  YUSCO  and  Ta  Chen. 
On  lulv  15.  2002,  Ta  Chen  stated  that  it 
did  not  have  anv  I'.-S  sales,  shipments 
or  entries  of  subject  merchandise  during 
the  POR.  and  requested  that  it  not  be 
required  to  answer  the  Department's 
questionnaire.  On  July  18.  2002.  YUSCO 
stated  that  it  did  not  have  any  U.S. 
sales,  shipments  or  entries  of  subject 
merchandise  during  the  POR.  On 
October  8.  2002,  the  Department  sent  an 
inquiry  to  the  U.S.  Customs  and  Border 
Protection  ("Customs")  to  confirm  that 
YUSCO  and  Ta  Chen  had  no  shipments 
of  subject  merchandise  into  the  United 
States  during  the  POR. 

On  lune  4.  2003,  the  Department 
prt^liminarv  rescinded  the 
administrative  review  with  respect  to  Ta 
Chen  and  YUSCO  based  on  record 
evidence  and  the  Customs  inquin,',  both 
of  which  it  determined  supported  the 
conclusion  that  there  were  no  entnes  of 
subject  merchandise  during  the  POR. 
See  Preliminan,'  Rescission.  On  August 
15,  2003,  Petitioners  filed  a  case  brief. 
Respondents  did  not  file  case  briefs.  On 
August  21.  2003.  Respondent  YUSCO 
filed  a  rebuttal  brief.  Respondent  Ta 
Chen  did  not  file  a  rebuttal  brief 
Neither  Petitioners  nor  respondents 
requested  a  hearing  in  the  instant 
review. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1,2  percent 
or  less  of  carbon  and  10,5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products,  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealedor  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g..  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  review  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excludpd  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physic:ai  characteri.stics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
m(5re,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process.  The  merchandise  subject  to  this 


review  is  currently  classifiable  in  the 
HTS  at  subheadings:  7219.11.00.30, 
7219,11.00.60,  7219,12,00,05. 
7219.12.00,20.  7219.12,00.25, 
7219.12.00.50.  7219.12.00.55. 
7219.12.00.65.  7219.12.0070, 
7219.12.00.80.  7219,31,00,10, 
7219,90.00.10,  7219,90.00,20, 
7219.90.00,25,  7219.90.00.60, 
7219.90.00.80,  7220.11.00.00. 
7220.20.10.10.  7220.20.10.15, 
7220.20,10.60.  7220.20.10.80, 
7220.20.60.05.  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60. 
7220.20.60.80,  7220.90.00.10. 
7220.90.00.15.  7220.90.00.60.  and 
7220.90.00.80, 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Review 

The  POR  is  May  1,  2001  through  April 
30,  200^, 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  brief  and 
rebuttal  brief  by  parties  to  this 
administrative  review  are  addressed  in 
the  issues  and  Decision  Memorandum" 
["Decision  Memorandum")  from  Joseph 
A,  Spetrini.  Deputy  Assistant  Secretary', 
Import  Administration.  Group  III.  to 
James  J,  Jochum,  Assistant  Secretary  for 
Import  Administration,  dated  November 
3,  2003,  which  is  hereby  adopted  by  this 
notice.  Petitioners  argue  that  the 
administrative  review  should  not  be 
rescinded  because  tlie  Department  failed 
to  examine  the  affiliates  of  YUSCO  and 
did  not  require  Ta  Chen  to  link  its  POR 
sales  to  pre-suspension  entries. 
Respondent  YUSCO  argues  that  the 
administrative  review  shoufd  be 
rescinded  because  evidence  on  the 
record  Sfupports  the  conclusion  that 
YUSCO  had  no  entries  during  the  POR, 
We  have  determined  to  rescind  this 
administrative  review  because  the 
Department's  interpretation  of  its  statute 
and  regulations,  as  affirmed  by  the 
Court  of  Appeals  for  the  Federal  Circuit, 
supports  not  conducting  a 
administrative  review  when  the 
evidence  on  the  record  indicates  that 
respondents  had  no  entries  of  subject 
merchandise  during  the  POR.  This 
interpretation  is  further  supported  by 
the  fact  that  the  Department  has 
determined  that  there  have  been  no 
entries  of  respondent's  merchandise 
since  before  the  suspension  of 
liquidation,  which  leads  the  Department 
to  determine  that  merchandise  resold  by 
respondents  during  the  POR  did  not 
constitute  subject  merchandise. 


A  complete  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded,  are  in  the  Decision 
Memorandum  which  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit.  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc,gov/frn/summar\'/list,htm. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Final  Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  w^ere  no  entries,  exports, 
or  sales  of  the  subject  merchandise,  as 
the  case  may  be.  In  this  case  the 
Department  is  satisfied,  after  a  review  of 
information  on  the  record,  that  there 
were  no  entries  of  stainless  steel  plate 
in  coils  produced  and  exported  from  Ta 
Chen  or  YUSCO  during  the  POR. 
Therefore,  we  are  rescinding  this  review 
with  respect  to  Ta  Chen  and  YUSCO  in 
accordance  with  19  CFR  351.213(d)(3). 
The  cash  deposit  rate  for  YUSCO  will 
remain  at  8.02  percent,  for  Ta  Chen  the 
cash  deposit  rate  will  remain  at  10.20 
percent,  and  for  "all  other"  producers/ 
exporters  of  the  subject  merchandise  the 
cash  deposit  rate  will  remain  at  7.39 
percent,  the  rates  established  in  the 
most  recently  completed  segment  of  this 
proceeding.  See  \'otice  of  Final  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  From  Taiwan.  67  FR 
40914  (June  14,  2002).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review 

Changes  Since  the  Preliminary 
Rescission 

We  have  made  no  changes  from  the 
Preliminary  Rescission. 

Notification  of  Interested  Parties 

This  notice  ser\'es  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 


Federal  Register   \'{ 


68,  No.   216    Friday.  November  7,  2003/Notices 


63069 


that  reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  sen.'es  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibilifv  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  which  continues 
to  govern  business  proprietarv 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  ApO  is  a  violation 
which  is  subject  to  sanction. 

This  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the  Act. 

Dated:  No\  ember  3,  2003. 
James  J.  )ochuin, 

Assistant  Secretary  for  Import 

AdminiytratJon.  * 

APPENDIX  I 

LIST  OF  ISSUES  FOR  DISCI  SSION 

A.  Issues  with  Respect  to  Ta  Chen 

Comment  1:  Examining  Alleged 
Middleman  Dumping  of  Ta  Chen 
Comment  2:  Commerce's  Rescission 
Policy 

B.  Issues  with  Respect  to  YUSCO 

Comment  J;  YL'SCOs  Affiliated  Parties 
Comment  4:  Alleged  Error  in  the 
Selection  of  the  Cash  Deposit  Rate 

C.  Issues  with  Respect  to  Ta  Chen  and 
YISCO 

Comment  5:  Placing  Information  on  the 

Record 

'FR  Dor.  03-281 26  Filed  1 1-6-03:  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Request  for  Nominations 

AGENCY:  International  Trade 
.Administration.  Trade  Development. 
ACTION:  Environmental  Technologies 
Trade  Advisory  Committee  (ETTAC), 
request  for  nominations. 


SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  was  established 
pursuant  to  provisions  under  Title  IV  of 
the  Jobs  Through  Trade  Expansion  Act. 
22.  U.S.C.  2151.  and  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C. 
App.2.  ETTAC  was  first  chartered  on 


May  31.  1994.  ETTAC  serves  as  an 
advisory  body  to  the  Environmental 
Trade  Working  Group  of  the  Trade 
Promotion  Coordinating  Committee 
(TPCC).  reporting  directly  to  the 
Secretary  of  Commerce  in  his  capacity 
as  Chairman  of  the  TPCC.  ETTAC 
advises  on  the  development  and 
administration  of  policies  and  programs 
to  expand  United  States  exports  of 
environmental  technologies,  goods,  and 
services  and  products  that  comply  with 
United  States  environmental,  safety,  and 
related  requirements. 

Membership  in  a  committee  operating 
under  the  Federal  Advisor\'  Committee 
Act  must  be  balanced  in  terms  of 
economic  subsector.  geographic 
location,  and  company  size.  Committee 
members  serve  in  a  representative 
capacity,  and  must  be  able  to  generally 
represent  the  views  and  interests  of  a 
certain  subsector  of  the  U.S. 
environmental  industry.  We  are  seeking 
senior  executive-level  company  or 
environmental  technologies  association 
candidates.  Members  of  the  ETTAC 
have  experience  in  exporting  the  full 
range  of  environmental  technologies 
products  and  senices  including: 

(1)  Air  Pollution  Control/Monitoring 
Equipment: 

(2)  Analytic  Services; 

(3)  Enviroiunental  Energy  Sources: 

(4)  Enviroimiental  Engineering  and 
Consulting  Services; 

(5)  Financial  Ser\'ices; 

(6)  Process  and  Prevention 
Technologies: 

(7)  Solid  and  Hazardous  Waste 
Equipment  and  Management;  and 

(8)  Water  and  Wastewater  Equipment 
and  Services. 

The  Secretary  of  Commerce  invites 
nominations  to  ETTAC  of  U.S.  citizens 
who  will  represent  U.S.  environmental 
goods  and  senices  companies  that  trade 
internationally,  or  trade  associations 
whose  members  include  U.S.  companies 
that  trade  internationally.  Companies 
must  be  at  least  51  percent  beneficially- 
owned  by  U.S.  persons.  U.S. -based 
subsidiaries  of  foreign  companies  in 
general  do  not  qualih'  for  representation 
on  the  committee. 

Nominees  will  be  considered  based 
upon  their  ability  to  carry  out  the  goals 
of  ETTAC's  enabling  legislation  as 
further  articulated  in  its  charter. 
ETTAC's  Charter  is  available  on  the 
Internet  at  http:// 

vvw^v.environment. ita.doc.gov.  Priority 
will  be  given  to  a  balanced 
representation  in  terms  of  point  of  view 
represented  by  various  sectors,  product 
lines,  firm  sizes,  and  geographic  areas. 
Appointments  are  made  without  regard 
to  political  affiliation. 


Nominees  must  be  U.S.  citizens, 
representing  U.S.  environmental  goods 
and  services  firms  that  trade 
internationally  or  provide  ser\'ices  in 
direct  support  of  the  international 
trading  activities  of  other  entities. 

Self-nominations  are  accepted.  If  you 
are  interested  in  nominating  someone  to 
become  a  member  of  ETTAC.  please 
provide  the  following  information  (2 
pages  maximum): 

(1)  Name; 

(2)  Title; 

(3)  Work  Phone.  Fax.  and.  E-mail 
Address; 

(4)  Company  or  Trade  Association 
Name  and  Address  including  Web  site 
Address: 

(5)  Short  Bio  of  nominee  including 
credentials;  and 

(6)  Brief  description  of  the  company 
or  tradfe  association  and  its  business 
activities;  company  size  (number  of 
employees  and  annual  sales);  and  export 
markets  served. 

Please,  do  not  send  company  or  trade 
association  brochures  or  any  other 
information. 

This  information  may  be  e-mailed  to 
Corey_Wright@ita.doc.gov  or  faxed  to 
the  attention  of  Corey  Wright  at  202- 
482-5665.  and  must  be  received  before 
the  deadline.  Nominees  selected  to 
ETTAC  will  be  notified. 

Deadline:  This  request  will  be  open 
until  December  31,  2003,  from  the  date 
of  publication  in  th-  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 

Corey  Wright.  Office  of  En\-ironmentai 
Technologies  Industries.  Room  1003, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  phone  202-482- 
5225;  fax  202-182-5665;  e-mail 
Corey _  Wright@ita .  doc.gov. 

Dated:  November  4.  2003. 
Carlos  M.  .Montoulieu, 
Director.  Office  at  Environmental 
Technologies  Industries. 
[FR  Doc.  03-28120  Filed  11-6-03:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  ^ETTACj 

AGENCY:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION;  Notice  of  open  meeting. 

DATE:  December  12,  2003, 

TIME;  9  a.m.  to  12  p.m. 

PLACE;  U.S.  Department  of  Commerce, 

14th  Street  and  Constitution  Avenue, 
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N\V..  Washington.  DC  20230,  Room 
3407. 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  will  hold  a  plenar\' 
meeting  on  Deremher  12,  2003  at  the 
U..S.  Department  fjf  Commerce. 

The  ETTAC  will  discuss 
administrative  and  trade  issues 
including  the  status  of  negotiations  in 
regards  to  environmental  technologies 
trade  liberalization,  the  Asia 
Development  Bank,  and  preparations  for 
a  paper  on  environmental  technologies 
e.xports  issues  Time  will  be  permitted 
for  public  comment.  The  meeting  is 
open  to  the  public. 

Written  comments  concerning  ETTAC 
affairs  are  welcome  anv^time  before  or 
after  the  meeting.  Minutes  will  be 
available  within  30  days  of  this  meeting. 

The  ETTAC-  is  mandated  bv  Public 
Law  103-392.  It  was  created  to  advise 
the  U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industry.  ETTAC  operates  as  an 
advisorv'  committee  to  the  Secretary  of 
Commerce  and  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 
ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  rechartered 
until  May  30.  2004. 

For  further  information  phone  Corey 
Wright,  Office  of  Environmental 
Technologies  Industries  (ETI). 
International  Trade  Administration. 
U.S.  Department  of  Commerce  at  (202) 
482-5225.  This  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  ETI  at  (202)  482- 
5225. 

Dated;  November  4,  2003. 
Carlos  F.  Montoulieu, 

Dm-ctor.  Office  of  Environmental 
Technologies  Industries. 

[VR  Doc.  03-28121  Filed  11-6-03;  8;45  am] 

BILLING  CODE  35ia-OR-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

November  3.  2003 

AGENCY:  Committee  for  the    - 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  adjusting  a  limit. 

EFFECTIVE  DATE:  Nru  ember  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultijjal 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Category  363  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  )anuary  13,  2003).  Also 
see  67  FR  57406,  published  on 
September  10,  2002. 

lames  C.  Leonard  in. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  3,  2003. 

Commissioner, 

Bureau  af  Customs  and  Border  Protection, 
Washington.  DC  20229 

Dear  Gommissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  3,  2002,  by  the 
Chairman,  Com^mittee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products^  produced  or 
manufartured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
January  I,  2003  and  extends  Ifu-ough 
Decembar  31,  2003. 

Effective  on  November  7,  2003,  you  are 
directed  to  increase  the  current  limit  for 
Category  363  to  49,503.927  numbers  \  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exceptiop  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 


'  The  lijiit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  2002. 


~    Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-28085  Filed  11-6-03;  8:45  am] 
BILLING  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

November  4.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits 

and  guaranteed  access  levels 

EFFECTIVE  DATE:  January  1,  2004, 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov,  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita. doc, gov, 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956'.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC), 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualif}'  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits  and  guaranteed  access  levels. 
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These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January'  1.  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Srhf'dule  of  tht^  United  States  (see 
Federal  Register  notice  68  FR  1599. 
published  on  January  13.  2003), 
Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3,  1998, 

fames  C.  Leonard  IIL 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreementf; 

CommitlRe  for  the  Impiementation  ol  Textile 
Agreements 

November  4,  2003. 
Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11 651  of  March  3,  1972.  as  amended:  and  the 
Umguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entrv  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  Januan,'  1,  2004 
and  extending  through  December  31,  2004,  in 
excess  of  the  following  levels  of  restraint: 

Category  Restraint  limit 

338,'638      1.607.332  dozen. 

339-639  1,912.721  dozen, 

340'640  I  1,654.659  dozen. 

342.642    !  1.164,422  dozen. 

347  348-647  3.960.929  cozen  of  which 

648.  not  more  than  2.092.563 

I      dozen  shall  be  m  Cat- 
egories 647  648 

351/651  1.983.653  dozen. 

433  24.199  dozen. 

442  82,158  dozen. 

443  150.309  numbers. 

444  82,158  numbers. 

448  42,324  dozen 

633  242,787  dozen. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  18,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  becharged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  January  1,  2004.  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
the  Dominican  Republic  from  fabric  formed 
and  cut  in  the  United  States  and  re-exported 
to  the  United  States  from  the  Dominican 
Republic  during  the  period  January  1.  2004 
through  December  31,  2004: 


Category 

Guaranteed  access  level 

338/638  

1  1 50  000  dozen 

339/639  

1  1 50  000  dozpn 

340/640  

342/642  

347348/647/ 

648. 
351/651   

1.000.000  dozen. 
1.000,000  dozen, 
8,050.000  dozen. 

1  000  000  dozen 

433  

442  

443  

444  

21,000  dozen. 
65.000  dozen. 
50.000  numbers 
30  000  numtTPrt; 

448  

633  

40,000  dozen. 
60,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directiveof  February  25,  1987  (52  FR  6595), 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  the  Dominican  Republic 
authorizes  the  enU-y  and  any  charges  to  the 
appropriate  specific  limits.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualifv'  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U,S.C,553(a)(l), 

Sincerely, 
James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 

[FR  Doc.03-28086  Filed  11-6-03:  8:45  am) 

BILUNG  CODE  3S10-OH-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Fiji 

November  3,  2003, 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA), 

ACTION:  Issuing  a  directi%^e  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  a  limit. 


EFFECTIVE  DATE:  January  1.  2004, 

FOR  FURTHER  INFORMAUON  CONTACT:  Ross 
.Arnuiu,  Iniernciliunal  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U,S, 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  1202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 

ntexa  itr?  r]nr  ony 
SUPPLEMENTARY  INFORMATION: 

Aijthi.ntv:  Section  204  of  the  Agricultural 
Act  ol  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limit  for  textile 
products,  produced  or  manufactured  in 
Fiji  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  is  based  on  a  limit  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  limit 
for  the  2004  period. 

This  limit  is  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1.  2005.  no  adjustment  for 
carryforward  (borrowing  from  next 
years  limits  for  use  in  the  current  vear) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  PTR  1599. 
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published  on  (anuary  13,  2003). 

Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  tht"  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III, 

Chdirman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Noveinber  3.  2003.    - 

Commissioner. 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  IJ.S.C.  1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entr>'  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  338/339/638/639. 
produced  or  manufactured  in  Fiji  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2004  and  extending 
through  December  31,  2004,  in  excess  of 
2.368.663  dozen  of  which  not  more  than 
1.973.889  dozen  shall  be  in  Categories  338- 
S/339-S/638-S/639-S  ' 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Producfs  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  October  8,  2002)  to  the  extent 
of  any  unfilled  balance.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into_ 
the  L/'nited  States  for  consumption  to  include 
entrv'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
lames  C.  Leonard  III. 


■  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10.0030. 
6105.90.8010.6109.10.0027,  6110.20.1025, 
6110.20.2040.  6110.20.2065.  6110.90.9068. 
6112  11  0030  and  6114  20.0005:  Category  339-S: 
only  HTS  numbers  6104.22.0060.  6104.29.2049, 
6106  10.0010,  6106  10.0030,  6106.90.2510, 
6106.90.3010,  6109  10  0070,  6110.20.1030, 
6110  20.2045,  6110.20  2075,  6110.90.9070. 
6112  11  0040,  6114  20  0010  and  6117.90.9020; 
Calegon,-  638-S:  all  HTS  numbers  in  Category  638 
except  6109.90  1007,  6109  90  1009.  6109.90.1013 
and  6109  90  1025;  Category  639-S:  all  HTS 
numbers  in  Category  639  except  6109,90.1050, 
6109.90  1060.  6109.90.1065  and  6109.90.1070. 


Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc  03-28087  Filed  11-6-03;  8:45  am] 

BILLING  CODE  3510-DR-S 

f 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  Socialist  Republic 
of  Vietnam 

November  3,  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection. 

EFFECTIVE  DATE:  \')\  omber  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  2U4  ot  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amendedi. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  68  FR  26575,  published  on  May  16, 
2003. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textil0  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  3,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  May  12.  2003.  by  the 

Chairman.  Committee  for  the  Implementation 
of  Textile  .\greements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Vietnam  and 
exported  during  the  twelve-month  period 
which  began  on  May  1 .  2003  and  extends 
through  December  31.  2003. 

Effective  on  N'oveml)er  7,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Vietnam: 

Category  Restraint  limit ' 

333 15,440  dozen. 

338/339 '  10,063,083  dozen. 

434 9.096  dozen. 

435 I  26,267  dozen. 

448 15.713  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  April  30, 
2003. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  lall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C,  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-28088  Filed  11-6-03:  8:45  am] 

BILLING  CODE  3510-DR-S 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-0332] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  DoD  Pilot 
Mentor-Protege  Program 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  appro\ed  information 
collection  requirement. 

SUMMARY:  In  compliance  with  section 

3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof,  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD. 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 
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burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  form.s  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  Marc:h  31, 
2004.  DoD  proposes  that  OMB  extend  its 
approval  for  three  additional  vears. 
DATES:  DoD  will  consider  all  comments 
recei\  (>d  by  fanuarv  6,  2004. 
ADDRESSES:  Respondents  may  submit 
comments  via  the  Internet  at  http:// 
emissary. acq. osd.mil/dar/dfars.nsf/ 
pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to 
dfars^osd.mil.  Please  cite  OMB  Control 
Number  0704-0332  in  the  subject  line  of 
e-mailed  comments. 

Respondents  that  cannot  submit 
.  comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Mrs.  Karen  Fischetti 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062.  Facsimile  (703J  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0332. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  Internet  at  http:// 
emissary.acq.osd.mil/dar/dfars.nsf. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Karen  Fu-chetti,  at  t703J  602-U2b8.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at: 
h  ttp  .//h-wh-.  acq  .osd.m  il/dp/dars/ 
dfars.html.  Paper  copies  are  available 
from  Mrs.  Karen  Fischetti. 
Oi:SD(AT&L)DPAP(DAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Titip  and  (1MB  .Xuaibpr  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Appendix  I.  DoD 
Pilot  Mentor-Protege  Program;  OMB 
Control  Number  0704-0332. 

\eeds  and  I'ses:  DoD  needs  this 
information  to  evaluate  whether  the 
purposes  of  the  DoD  Pilot  Mentor- 
Protege  Program  have  been  met.  The 
purposes  of  the  Program  are  to  (1) 
provide  incentives  to  major  DoD 
contractors  to  assist  protege  firms  in 
enhancing  their  capabilities  to  satisf\' 
contract  and  subcontract  requirements: 
(2)  increase  the  overall  participation  of 
protege  firms  as  subcontractors  and 
suppliers:  and  (3)  foster  the 
establishment  of  long-term  business 
relationships  between  protege  firms  and 
major  DoD  contractors.  This  Program 
implements  Section  831  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (Pub.  L.  101-510)  and  section 


811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)  (10  U.S.C.  2302  note). 
Participation  in  the  Program  is 
voluntarv. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Annua]  Burden  Hours:  931  (includes 
538  recordkeeping  hours). 

Number  of  Respondents:  269. 

Responses  Per  Respondent:  1.5. 

Annual  Responses:  393. 

Average  Burden  Per  Response:  1  hour 
reporting;  3.7  hours  recordkeeping. 

Frequency:  Semiannually  (mentor); 
Annually  (protege). 

Summary  of  Information  Collection 

DFARS  Appendix  I-in(a)  requires 
mentor  firms  to  report  on  the  progress 
made  under  active  mentor-protege 
agreements  semiannually  for  the  periods 
ending  March  31st  and  September  30th. 
The  September  30th  report  must  address 
the  entire  fiscal  year.  Reports  must 
include — 

(1)  Data  on  performance  under  the 
mentor-protege  agreement,  including 
dollars  obligated,  expenditures,  credit 
taken  under  the  Program,  applicable 
subcontract  awards  under  DoD 
contracts,  developmental  assistance 
provided,  impact  of  the  agreement,  and 
progress  of  the  agreement;  and 

(2)  For  each  contract  where 
developmental  assistance  was  credited 
toward  an  SDB  subcontracting  goal,  a 
copy  of  Standard  Form  294. 
Subcontracting  Report  for  Individual 
Contracts,  with  a  statement 
identifying — 

(i)  The  amount  of  dollars  credited  to 
the  applicable  subcontracting  goal  as  a 
result  of  developmental  assistance 
provided  to  protege  firms  under  the 
Program;  and 

(ii)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firm(s),  broken  out  per  protege. 

DFARS  Appendix  I-l  11(b)  requires 
the  mentor  firm  and  the  protege  firm  to 
annually  provide  data  on  the  progress 
made  by  the  protege  firm  in 
employment,  revenues,  and 
participation  in  DoD  contracts  during 
each  fiscal  year  of  the  Program 
participation  term  and  each  of  the  two 
fiscal  years  following  the  expiration  of 
the  Program  participation  term.  During 
the  Program  participation  term,  the 
firms  may  provide  this  data  as  part  of 
the  mentor  report  required  by  I-l  11  (a) 
for  the  period  ending  September  30th. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  03-28007  Filed  11-6-03;  8:45  am] 

SILLING  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No  9000-0094] 

Federal  Acquisition  Regulation: 
Information  Collection:  Debarment  and 
Suspension 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  debarment  and  suspension. 
The  OMB  clearance  expires  Januarv  31. 
2004. 

DATES:  Submit  comments  on  or  before 
lanudn-  R    2004. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Serv  ices 
Administration.  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035, 
Washington.  DC  20405.  Please  cite  OMB 
Control  No.  9000-0094.  Debarment  and 
Suspension,  in  all  correspjindence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Goral.  Acquisition  Policv 
Division.  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  requires  contracts  to  be 
awarded  to  only  those  contractors 
determined  to  be  responsible.  Instances 
where  a  firm  or  its  principals  have  been 
indicted,  convicted,  suspended, 
proposed  for  debarment,  debarred,  or 
had  a  contract  terminated  for  default  are 
critical  factors  to  be  considered  bv  the 
contracting  officer  in  making  a 
responsibility  determination.  This 
certification  requires  the  disclosure  of 
this  information. 

B.  Annual  Reporting;  Burden 

Respondents:  89.995. 

Responses  per  respondent:  12.223. 

Total  Responses:  1,100,000. 
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Hours  Per  Response:  0.0833  hrs. 

Total  Burden  Hours:  91,667. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
inforrndtion  collection  documents  from 
the  General  Services  Administration, 
F,\R  Secretariat  (M\'A).  Room  40:i5. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0094.  Debarment  and  Suspension, 
in  all  correspondence. 

Dated:  November  3,  2003. 
Laura  Auletia, 

DirtHtor.  Acquisition  Policy  Division. 
IFR  Doc.  o:i-Z8079  Filed  11-6-03;  8:45  am) 

BILLING  CODE  SflZO-EP-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education, 
summary:  The  Leader.  Regulaton,' 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 
December  8.  200.3. 

ADDRESSES:  Written  comments  should 

be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
E.xecutive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
LuurpnlVittf^nh^riT^omh  pop.i^ov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Papenvork  Reduction  Act  of 
1995  (44  L'.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  e.xtent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatorv  Information  Management 
Group.  Office  of  the  Chief  Inforfhation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 


office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  3.  2003. 

Angela  G.  Arrington, 

Leader.  liegulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Ty^je  of  Review:  Extension. 

Title:  Title  I  State  Plan  for  Vocational 
Rehabilitation  Services  and  Title  Vl-Part 
B  Supplement  for  Supported 
Employment  Services. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  80. 

Buitlen  Hours:  1,002,000. 

Abstract:  The  Workforce  Investment 
Act  of  1998  (WIA)  requires  the  submittal 
of  a  Title  I  State  Plan  for  Vocational 
Rehabilitation  Services  and  a 
Supplement  to  the  Plan  for  Supported 
Employment  Services  on  the  same  date 
that  the  State  submits  its  State  Plan 
under  WIA.  Program  funding  is 
contingent  on  Departmental  approval  of 
the  State  Plan  and  its  Supplement. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicswfii.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2340.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relav  Service  (FIRS)  at  1-800-877- 
8339 

(FR  Doc.  03-28082  Filed  11-6-03;  8:45  am] 
BILLING  CODE  40O0-O1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulator}' 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  8.  2003. 

ADDRESSES:  Written  comments  should 

he  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 

350b  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  mav  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abilitv  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequencv  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated   November  4.  2003. 

Angela  C.  Arrington, 

Leader.  Regulator,- Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Innovation  and  Improvement 

Type  of  Review:  Reinstatement. 

Title:  Magnet  Schools  Assistance 
Program  Application  for  Grants. 

Frequency:  Comp/once  every  three 
years. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  150. 

Burden  Hours:  6,000. 

Abstract:  The  application  is  used  by 
local  education  agencies  to  apply  for 
grants  under  the  Magnet  Schools 
Assistance  Program.  Information  in 
funded  applications  is  used  to  describe 
to  the  public  how  grant  funds  are  being 
used,  for  program  evaluation,  and  as  a 
basis  for  project  monitoring. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2372.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address,  Kathy. Axt®ed. gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Senice  (FIRS)  at 
1-800-877-8339. 
|FR  Doc.  03-28083  Filed  11-6-03;  8:45  am} 

BILLING  CODE  4000-01--P 


DEPARTMENT  OF  ENERGY 

Office  of  Nonproliferation  Policy; 
Proposed  Subsequent  Arrangement 

agency:  Department  of  Energy. 

ACTION:  Notice  of  subsequent 
arrangement. 


SUMMARY;  This  notice  has  been  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energv'  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energv  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  266,197  kg  of 
U.S. -origin  natural  uranium 
hexafluoride.  180,000  kg  of  which  is 
uranium,  from  Cogema  Resources  Inc., 
Saskatoon,  Saskatchewan.  Canada  to 
Eurodif  Production,  Pierrelatte  France. 
The  material,  which  is  now  located  at 
Cameco  Corp..  Port  Hope.  Ontario,  w-ill 
be  transferred  to  Eurodif  for  enrichment. 
Upon  completion  of  the  enrichment,  the 
material  will  be  retransferred  to  the 
Kansai  Electric  Power  Co.  Inc,  Osaka. 
Japan,  the  Chugoku  Electric  Power  Co. 
Inc,  Hiroshima,  Japan,  and  the  Tohoku 
Electric  Power  Co  Inc.,  Miyagi.  Japan  for 
use  as  fuel.  The  uranium  hexafluoride 
was  originally  obtained  by  the  Cameco 
Corp.  from  Power  Resources,  Inc. 
pursuant  to  export  license  number 
XSOU8744. 

In  accordance  >\ith  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy.  i 

Trisha  Dedik, 

Director.  Office  of  Nonproliferation  Policv 
(FR  Doc.  03-28211  Filed  11-6-03;  8:45  ami 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Granting  of  the 
Application  for  Interim  Waiver  and 
Publisfiing  of  the  Petition  for  Waiver  of 
Fisher  &  Paykel  Appliances  Limited 
From  the  DOE  Clothes  Washer  Test 
Procedure 

AGENCY:  Office  of  Energv-  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  petition  for  waiver  and 
solicitation  of  comments. 


SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Fisher  &  Paykel 
Appliances  Limited  (Fisher  &"Pavkel), 
publishes  Fisher  &  Paykel's  Petition  for 
Waiver  from  the  existing  Department  of 
Energy  (DOE  or  Department)  clothes 
washer  test  procedure  for  its  IW  model 
clothes  washer  which  has  an  adaptive 
control  system,  and  seeks  comment  on 
that  Petition  for  Waiver.  The  DOE 
clothes  washer  test  procedure  requires 
manufacturers  of  non-conventional 
clothes  washers  with  adaptive  control 
systems  other  than  adaptive  water  fill 
control  systems  to  seek  such  a  waiver. 

Fisher  &  Paykel  seeks  a  waiver 
because  its  clothes  washer  model  IW 
has  an  adaptive  control  system  with  two 
sensing  modes,  water  level  sensing  and 
fabric  sensing,  to  assess  the  type  of  load 
in  the  washer.  This  model  does  not  have 
the  conventional  "normal"  cycle  used 
by  the  DOE  clothes  washer  test 
procedure  set  forth  in  10  CFR  part  430. 
subpart  B.  appendix  J.  or  the  energy  test 
cycle  for  washing  cotton  or  linen  clothes 
used  in  Appendix  Jl.  Instead.  Fisher  & 
Paykel  seeks  to  test  the  washer  bv 
determining  a  cycle  that  is  equivalent  to 
the  normal  cycle  and  the  energy  test 
cycle.  The  company  proposes  to  test  the 
default  cycle  that  begins  when  a  user 
pushes  the  power  button  to  start  the 
washer.  This  default  cycle  is  the 
midpoint  of  the  five  settings  controlled 
by  the  washers  "How  Dirty"  button, 
setting  three.  This  waiver  seeks  only  to 
confirm  which  test  cycle  to  use.  Fisher 
'  &  Paykel  will  then  follow  the  remaining 
steps  of  the  existing  test  procedure  to 
determine  the  energy  consumption  of 
the  clothes  washer.  The  Department  is 
soliciting  comments,  data,  and 
information  regarding  the  Petition  for 
Waiver. 

DATES:  The  Department  will  accept 
comments,  data,  and  information 
regarding  this  Petition  for  Waiver  not 
later  than  December  8,  2003. 
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ADDRESSES:  Please  submit  comments, 
data,  and  information  electronically  if 
possible.  Comments  should  be  sent  to 
the  following  Internet  address: 
clothpsvvashenvaivprsiee.doe.gov. 
Electronic  comments  must  be  submitted 
in  a  WordPerfect.  Microsoft  Word,  or 
PDF  format,  and  avoid  the  use  of  special 
characters  or  anv  form  of  encryption. 
Comments  in  electronic  format  should 
be  identified  by  the  case  number  C\V- 
012.  and  wherever  possible  carry  the 
electronic  signature  of  the  author. 
.■\bsent  an  electronic  signature, 
comments  s"bmitted  electronically 
must  he  followed  and  authenticated  by 
submitting  the  signed  original  paper 
document.  No  telefacsimiles  (telefaxes) 
will  be  accepted. 

Written  (paper)  comments  may  be 
submitted  to:  Ms.  Brenda  Edwards- 
lones.  U.S.  Department  of  Energy.  Office 
of  Ent-rgy  Efficiency  and  Renewable 
Energy,  Building  Technologies  Program. 
EE-2I.  Case  Number  CW-012.  1000 
independence  Avenue.  SW.. 
Wd,shington.  DC  20585-0121,  (202)  586- 
2^45.  Please  submit  one  signed  copy — 
no  telefacsimiles. 

You  may  read  copies  of  the  public 
comments  received  in  the  resource  room 
of  the  appliance  office  of  the  Building 
Technologies  Program,  room  lJ-018  of 
the  Forrestal  Building  at  the  U.S. 
Department  of  Energy.  1000 
Independence  .\venue.  ,SW.. 
Washington.  DC.  between  the  hours  of 
9  a.m.  and  4  p.m..  Monday  through 
Friday,  e.xcept  Federal  holidavs.  Please 
call  Ms  Brenda  Edwards-Iones  at  the 
above  telephone  number  for  additional 
information  regarding  visiting  the 
resource  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg.  U..^.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  EE-2I.  1000 
lndepondenc:e  Avenue,  SW.. 
Washington.  DC  20585-0121.  (202)  586- 
8714,  e-mail:  barbara.twiggQiee.cloe.gov: 
or  Francine  Pinto.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
GC-72.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  586- 
7432,  e-mail: 
Francine.Pinto@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  sets  forth  a  variety  of  provisions 
designed  to  improve  energv  efficiency. 
Part  B  of  title  III  (42  U.S.C.'6291-6309) 
provides  for  the  Energy  Conservation 
Program  for  Consumer  Products  Other 
Than  Automobiles.  Amimg  its 
provisions,  it  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  clothes 


washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  The  test 
procedures  for  clothes  washers  are  set 
forth  in  10  CFR  part  430,  subpart  B, 
appendix  J  and  Jl. 

The  Department's  regulations  in  10 
CFR  430.27,  set  forth  a  process  by  which 
an  interested  person  may  seek  a  waiver 
and  an  interim  waiver  from  the  test 
procedure  requirements  for  a  covered 
consumer  product.  The  waiver  process 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
(now  known  as  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy)  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing 
accordiqg  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  trup  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  a  revised  test 
procedure  becomes  effective,  thereby 
resolving  the  problem  that  is  the  subject 
of  the  waiver. 

An  Interim  Waiver  will  be  granted  by 
the  Assistant  Secretary'  for  Energy 
Efficiency  and  Renewable  Energy  if  it  is 
determined  that  the  applicant  will 
experieiKC  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  10  CFR  430.27  (g).  An 
Interim  Waiver  remains  in  effect  for  a 
period  of  180  days  from  the  date  of 
issuance  or  until  DOE  issues  its 
determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary.  10  CFR  430.27(h). 

In  addition  to  the  waiver  process 
outlined  in  10  CFR  430.27,  the  clothes 
washer  test  procedure  published  August 
27,  1997,  specifically  requires 
manufacturers  of  clothes  washers  with 
an  adaptive  control  system,  other  than 
an  adaptive  water  fill  control  system,  to 
obtain  a  waiver  to  establish  an 
acceptable  test  procedure  for  each  such 
clothes  washer.  62  FR  45501,  45514. 
Neither  Appendix  J  (in  effect  through 
December  31.  2003)  nor  Appendix  Jl 
(effective  January  1,  2004)  of  that  test 
procedure  provides  a  means  for 
determining  the  energy  consumption  of 


a  clothes  washer  with  an  adaptive 
control  system. 

On  March  26.  2003.  Fisher  &  Paykel 
filed  an  Application  for  Interim  Waiver 
and  a  Petition  for  Waiver  regarding  its 
clothes  washer  model  IW  which  has  an 
adaptive  control  system  that  affects 
more  than  the  water  fill  and  caiuiot  be 
tested  accurately  using  the  existing  test 
procedure.  Instead  of  having  a  means  to 
select  a  "normal"  cycle  for  testing  (per 
Appendix  J)  or  an  energy  test  cycle  for 
washing  cottons  and  linens  for  testing 
(per  Appendix  Jl).  the  machine  features 
two  sensing  modes,  water  level  sensing 
and  fabric  sensing,  to  determine  the 
wash  action.  Both  sensing  modes 
employ  specific  agitator  strokes  and 
then  assess  the  load's  response  to  those 
agitator  strokes.  When  a  customer 
pushes  the  start  button,  the  IW  washer 
will,  like  many  washers,  go  through  an 
automatic  sensing  process  to  determine 
the  water  level.  However,  it  will  also 
sense  the  fabric  type  of  the  load  and 
assign  an  agitator  profile  for  that  cycle. 
With  additional  input  from  the  "How 
Dirty"  setting,  the  washer  will 
automatically  select  the  appropriate 
wash  action.  Although  users  can  adjust 
the  "How  Dirty"  setting  according  to 
their  assessment  of  the  dirtiness  of  the 
load  of  clothes,  if  no  choice  is  made,  the 
power/start  button  will  automatically 
select  the  midpoint  of  the  "How  Dirty" 
response  as  the  default  setting.  This 
midpoint,  setting  three  out  of  five 
possible  settings,  instructs  the  washer  to 
wash  on  a  medium  soil  level,  the  soil 
level  suggested  in  the  Fisher  &  Pavkel 
user  guide  for  washing  a  normal  wash 
load  with  the  IW  model.  Fisher  &  Paykel 
proposes  to  test  the  IW  clothes  washer 
on  this  midpoint,  default  setting 
activated  by  the  power/start  button, 
believing  that  it  is  the  closest  equivalent 
to  a  "normal"  cycle.  After  the  initiation 
of  the  default  cycle.  Fisher  &  Paykel  will 
conduct  the  remainder  of  the  energv 
consumption  test  according  to  the 
established  test  procedure. 

Fisher  &  Paykel  states  that  the  "How 
Dirty"  setting  only  affects  the  energy 
consumed  by  the  motor,  a  small 
proportion  of  the  total  energy  consimied 
by  the  wash  cycle.  The  companv 
provided  test  data  to  show  the  energy 
used  per  cycle  by  the  five  "How  Dirty" 
settings,  ranging  from  0.086  kWhr/cycle 
to  0.121  kWhr/cycle.  Since  the  variation 
in  energy  consumption  among  the  five 
"How  Dirty"  settings  will  be 
insignificant  compared  to  the  total 
energy  consumption  of  the  clothes 
washer,  the  selection  of  the  default 
cycle  at  the  midpoint  setting  would 
seem  to  provide  a  fair  equivalent  of  the 
traditional  "normal"  cycle  for  testing. 
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On  August  4.  2003,  FisluT  J<  Pdvk.l 
certified  to  the  Department  that  it  hd(i 
circulated  copies  of  its  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
to  all  known  clothes  washer 
manufacturers  for  comment.  On 
September  15.  2003,  the  Department 
received  copies  of  questions  submitted 
by  members  of  the  Association  of  Home 
Appliance  Manufacturers  (AHAM)  to 
Fisher  &  Paykel.  in  response  to  the 
circulated  waiver,  along  with  minutes 
from  a  conference  call  held  on  August 
21,  2003,  between  AHAM  Home 
Laundr}'  Specialists  and  Fisher  & 
Paykel,  to  discuss  the  waiver.  The 
AHAM  members  requested 
clarifications  on  two  points:  (1) 
Confirmation  that  the  #3  "How  Dirty" 
setting  met  the  70  percent  minimum  run 
time  requirement  for  the  test  procedure, 
and  (2)  Fisher  &  Paykel's  intent 
regarding  the  selection  of  both 
maximum  and  minimum  spin  cycles. 
Subsequent  to  this  discussion,  Fisher  & 
Paykel  made  changes  to  the  waiver  to 
clarify  these  issues.  It  added  a  table  to 
show  the  wash  times  for  each  "How 
Dirty"  setting  and  language  to  make 
clear  that  both  the  maximum  and 
minimum  spin  speeds  would  be 
included  in  the  test.  Fisher  &  Paykel 
resubmitted  its  waiver  to  the 
Department  with  the  revisions  requested 
by  the  AHAM  clothes  washer 


manufacturers  on  August  31,  2003.  On 
September  15,  2003.  AHAM  reported  to 
the  Department  that  the  changes  made 
to  the  waiver  by  Fisher  &  Paykel  were 
acceptable  to  its  members.  DOE  received 
no  additional  comments. 

Based  on  the  above,  the  Department 
agrees  that  the  Fisher  &  Paykel  IW 
clothes  washer,  using  an  adaptive 
control  system  without  a  "normal" 
cycle,  has  a  design  characteristic  which 
prevents  the  company  from  testing  that 
model  according  to  the  prescribed  test 
procedures.  Because  Fisher  &  Paykel  has 
suggested  a  reasonable  method  for 
selecting  an  equivalent  cycle  for  testing 
and  will  conduct  the  remainder  of  the 
test  procedure  according  to  the 
established  DOE  test  procedure,  the 
Department  believes  that  it  is  likely  that 
this  Petition  for  Waiver  will  be  granted. 
To  deny  Fisher  &  Paykel  the  ability  to 
test  and  market  an  adaptive  control 
clothes  washer  in  the  United  States 
would  discourage  innovation,  deny 
consumers  new  options  in  clothes 
washer  features,  and  create  economic 
hardship  for  the  company. 

The  Department  is  therefore  granting 
Fisher  &  Paykel  the  Interim  Waiver  it 
has  requested  for  its  IW  clothes  washer. 
Fisher  &  Paykel  shall  be  permitted  to 
test  its  adaptive  control  clothes  washer 
using  the  default  cycle  which  begins 
when  a  consumer  presses  the  power/ 


start  button  and  does  not  manually 
select  an  alternative  "How  Dirty" 
setting. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  removed  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

This  Interim  Waiver  shall  remain  in 
effect  for  a  period  of  180  davs  after 
issuance  or  until  DOE  acts  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-dav  period,  if  necessarv*. 
Pursuant  to  10  CFR  430.27(b),  DOE  is' 
hereby  publishing  the  "Petition  for 
Waiver"  in  its  entirety.  The  Petition 
contains  no  confidential  information. 
The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition.  Any  person  submitting  written 
comments  to  DOE  concerning  either  the 
Petition  for  Waiver  or  Interim  Waiver 
must  also  send  a  copv  of  such 
comments  to  the  petitioner.  10  CFR 
430.27(b)(l)(iv)  and  430.27(d). 

Issued  in  Washington.  DC,  on  October  30. 
2003. 

David  K.  Garman. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy.  " '  - 
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Fisher  &Paykel  Appliances 


Fisher  &  Paykel  Appliances  Limited 

78  Springs  Road,  East  Tamald 

PO  Box  58-732,  Greenmount 

Aucidand,  New  Zealand 

Telephone     +64  9  273  0680 

DDI     +64  9  273  0532 

FAX    +64  9  273  0689 

www.fisherpayltel.co.n2 
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22^""  August2003. 

Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
Department  of  Energy.  ' 

1000  Independence  Ave,  Washington  DC 

I 

Application  for  Interim  Waiver  and  Petition  for  Waiver  for  App  J  and  App  J1  of  Subpart 
B.  CFR  Part  430.  Test  Method  for  Clothes  Washers  with  Adaptive  Control. 

Dear  Assistant  Secretary, 

This  application  for  an  Interim  Waiver  and  Petition  fcr  Waiver  is  submitted  pursuant  to  10  CFR 
430.27.  which  provides  for  modification  of  the  test  method  if  the  machine  has  characteristics 
that  prevent  it  being  tested  to  the  relevant  Appendix. 

Clothes  washers  must  be  tested  to  App  J  for  the  EnergyGuide  label  and  to  App  J1  for 
EnergyStar.   Both  these  Appendices  have  a  definition  for  Adaptive  Control  Clause  1.1.   At  the 
end  of  both  of  these  definitions  is  a  note  stating  that  if  a  machine  has  adaptive  control  then  a 
waiver  to  establish  an  acceptable  test  procedure,  must  be  applied  for 

Fisher  &  Paykel  Appliances  seeks  to  test  its  IW  model  washer  to  the  DOE  requirements  and 
cannot  do  so  as  this  model  has  adaptive  control. 

This  waiver  seeks  to  determine  the  equivalent  of  the  Normal  Cycle  for  J  (and  Energy  Test 
Cycle  for  J1 )  and  hence  confirm  the  test  cycle.  Once  this  is  determined  then  either  J  or  J1 
procedures  can  be  applied  as  is  and  no  deviations  are  sought  in  this  waiver  to  either  of  the 
actual  test  procedures. 


IW  Washer  Description. 

IW  IS  a  vertical  axis  high  efficiency  clothes  washer  with  lOOOrpm  spin  speed.  It  is  based  on 
the  GWL1 1  model  that  is  currently  marketed  but  has  a  different  user  interface.  This  model 
has  2  sensing  modes: 


•  Water  level  sensing 

•  Fabric  sensing. 
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Both  sensing  modes  employ  special  specific  agitator  strokes  and  then  assess  the  load's 
response  to  tnose  agitator  strokes. 

The  washer  has  4  main  buttons:  a  ^Power'  'How  Dirty',  'Fabric  Care',  and  'Start-'Pause' 
buttons.  The  washer  does  not  have  a  normal  cycle  that  the  user  can  select  as 
console  photo  is  attached  at  the  end  of  this  waiver  application. 


;ucf 


•  The  'Power'  button  turns  the  washer  on  and  sets  ,t  to  'How  Dirty'  setting  3  and  Fabric 
Care'  on  Auto  sensing, 

•  'How  Dirty'  button  is  the  main  customer  input.  The  "How  Di-ty   level  is  ind'catec  on  the 
washer  console  by  a  column  of  LEGS  --anging  from  1  to  5     The  washer  is 
programmed  to  default  to  level  3  (midpoint)  when  the  Power  button  is  pushed,   it  can 
then  be  increased  or  decreased  by  the  customer  to  suft  the  reouirements  for  tne 
particular  load  being  washed.   The  User  Guide  fo^  this  washer  states  'For  a  no^nai 
wash  load  we  suggest  the  medium  soil  level   ,  " 

•  'Fabric  Care  button  defaults  to  Auto  sensing  when  the  washer  is  turned  0^    T^is 
button  IS  only  used  to  select  other  ahan  normal)  cydes  such  as  Permanent  Press,  ' 
Wool  or  Handwash.  As  these  are  not  cycles  ever  tested  by  DOE  this  button  is  not 
used  for  testing. 

•  'Start' Pause'  starts  the  washer  with  either  the  default  settings  or  with  any  cr.anges  that 
the  customer  has  made. 

There  is  also  an  LCD  screen  with  several  buttons.  This  is  usee  to  enter  other  m:oces  such  as 
wash  temperature  selection,  time  delay  spin  speed  etc    The  only  use  for  these  n  J  J'  testma 
IS  for  the  wash  temperature  and  spin  speed  selection    Different  values  of  each  of  these 
parameters  can  be  selected  by  using  the  LCD  screen    The  wa  ver  is  not  required  and  has  no 
effect  on  these  selections.   Hence  the  screen  will  be  used  for  selecting  both  the  wash 
temperature,  and  the  maximum  and  minimum  sp-n  speeds  to  give  values  of  RMC~.a.  and 
RMC'Tii'  for  use  in  the  test  method. 

When  the  'StarVPause'  button  is  pushed  the  washer  wilt  start  to  fill  and  go  through  an 
automatic  sensing  routine  to  determine  the  water  level    The  washer  wilftnen  sense  the  fabric 
type  of  the  load  and  assign  an  agitator  profile'  for  that  cycle. 

The  agitator  profile  determines  the  wash  action  depending  on  the  'How  Dirty'  setting,  water 
level,  and  type  of  clothes  load.  This  wash  action  will  come  from  a  table  of  standard. 
predetermined  wash  actions.  The  wash  process  is  different  to  traditional  washers.  The  wash 
sequence  is  as  follows.  Washing  takes  place  during  'terns  d,  c  &  d. 

a)  Fill  with  sufficient  water  to  recirculate 

b)  Begin  the  washing  action  by  recirculating  the  nigh  concerfation  dete-gent  soution. 

c)  Fill  to  normal  wash  level. 

d)  Standard  agitate  wash. 

e)  Drain 


The  times  for  items  b  &  d  can  vary-  for  different  How  DirTy  settings  but  are  nco^po^atea  n  the 
software  and  are  not  independently  variable  by  the  customer.  The  'How  Dirty  button  controls 
a  number  of  parameters.  These  include  agitator  speed  as  well  as  recrcuiation  and  ag^:ate 
times.  There  'S  no  separate  wash  time  setting  or  adjustm.ent. 
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Below  IS  a  table  showing  the  various  wash  times  for  our  current  production  washer  for  the 
Australian-'New  Zealand  market    The  washer  usually  senses  Medium'  for  the  DOE  load. 
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Hence  Setting  3  wash  time  ( 1 3  minutes),  is  greater  than  70%  of  the  maximum  wash  time  of 
Settings  (17mns)    See  clause  2  10. 

As  stated  the  'How  Dirty'  button  has  5  settings    The  current  default  is  the  midpoint,  setting  3. 
This  means  that  when  the  washer  is  tumea  on  (push  the  Power'  button),  the  '3'  LED  is 
illuminated  and  the  washer  will  wash  on  this  medium  soil'  level  when  the  Start/Pause'  button 
IS  pushed.  A  customer  can  adjust  the  'How  Dirty  setting  by  pushing  either  the  'Up'  or  'Down' 
buttons.   It  is  proposed  to  test  the  IW  on  th's  midpoint,  which  is  the  default  setting. 
Changing  the  'How  Dirty  setting  only  affects  :ne  energy  consumed  by  the  motor.  This  is  a 
small  proportion  of  the  totai  energy  consumed    ^ne  <oliowing  graphs  demonstrate  this. 

Graph  1 :     Energy/cycle  for  different    How  Dirty"  settings. 

(Motor  only  and  for  complete  washer. 


Energy  per  Cycle. 

Comparing  Motor-Only'  and  Complete  Washer'. 
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The  above  figures  are  based  on  iimited.  earty  testing.  While  the  final  results  may  differ 
slightly,  the  relative  differences  should  not  vary. 

The  next  graph  shows  the  effect  on  annua!  consumptior-i 

Graph  2:     Annual  Energy  (Equivalent  to  Energy  on  'J1  Label). 
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CFR430  Subpart  B.  Add  J  &  J1 

Current  Status. 

Fisher  &  Paykel  Appliances  intends  to  market  a  -node^  of  clothes  washer  that  rias  acaot  ve 
control  in  North  Amenca.    Adaptive  control  is  not  covered  by  these  test  methods    Many  ot^er 
washers  on  the  US  market  have  water  level  sensing  but  Fisher  &  Paykel  Apoi^ances  kooas  ot 
no  other  product  that  has  fabnc  sensing  and  hence  adaptive  control 

Appendix  J. 

Appendix  J  defines  the  Normal  Cycle  as 

Clause  1  1 4  Normal  cycle  means  the  cyde  recommended  by  the  ma^ufacfj-e^ 
for  washing  cotton  and  or  linen  clothes. 

The  settings  for  the  Normal  Cycle  are  referred  to  in  Clause  2  1  Vi  as  part  of  tne  'esting 
Conditions. 


Appendix  J1 . 

Appendix  J1  refers  to  that  cycle  as  the  Ereray  Test  Cvcie  ; Clause  1  /i.  whicn  s  ca^  eo  uC  n 

Clause  3.2 

Proposal  to  Modify  App  J  &  J1 : 

AppJ.  Clause  1.14  Normal  Cvc:e 

For  the  Fisher  &  Paykel  !VV  the  Normal  C ^c  e  iS  Sett-ng  5  on  the  ^How  D  m,-'  buttc'-'    As  vve'l 

as  being  the  midpoint  it  is  where  the  vvashe'  defaults  to  when  turned  on. 
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App  J1 .  Clause  1 .7  Energy  Test  Cycle. 

For  the  Fisher  &  Paykel  IW  the  Energy  Test  Cycle  is  Setting  3  on  the  'How  Dirty'  button. 

well  as  being  the  midpoint  it  is  where  the  washer  defaults  to  when  turned  on. 


As 


Other  options  considered  were:  I 

•  To  test  on  the  highest  possible  How  Dirty'  setting.  Clearly  this  is  unfair  as  research  has 
shown  that  about  65%  of  customers  do  not  change  the  setting  from  default.  Those  that  do 
change  it  can  either  increase  it  or  decrease  it.  Note  however  changes  to  this  setting  only 
affect  motor  energy,  which  is  a  small  percentage  of  the  total  energy. 

i 

•  Testing  to  the  lowest,  midpoint  and  highest  setting  and  then  applying  relevant  usage 

factors.    There  is  no  relevant  data  on  which  to  provide  a  basis  for  any  Usage  Factors. 

•  At  the  end  of  both  J  (Section  7)  and  J1  (Section  6),  there  is  provision  for  a  field  test  to 
provide  comparative  results.  Consideration  was  given  to  this.  However  it  is  very  difficult 
to  test  an  adaptive  control  washer.  Customers  take  some  time  to  adapt  to  using  the 
features  especially  ones  that  are  totally  different  to  those  they  have  used  before. 

Interim  Waiver.  T 


Fisher  &  Paykel  Appliances  also  requests  immediate  relief  by  the  granting  of  an  Interim 
Waiver  for  washer  model  IW.  I 

Likely  Success  of  Waiver.  -,  I 

The  Petition  for  Waiver  is  likely  to  be  granted  as  Fisher  &  Paykel  Appliances  is  not  seeking  to 
drastically  change  a  test  method  but  merely  to  confirm  the  cycle  to  which  the  existing  test 
method  is  applied.  We  do  not  feel  that  this  is  a  particularly  radical  step  and  that  such 
innovation  must  be  allowed  onto  the  market. 

Economic  Hardship.  ' 

Fisher  &  Paykel  Appliances  currently  markets  only  1  model  of  washer  in  the  US.  In  Its  major 
other  markets  (Australia  &  New  Zealand),  many  models  are  marketed,  including  the  local 
equivalent  of  the  IW.  Expenence  there  has  proved  the  sensing  technology  in  the  IW  is  an 
innovation  that  provides  customers  witn  real  benefits. 

Fisher  &  Paykel  Appliances  needs  to  introduce  a  wider  model  range.  Lack  of  a  test  method 
must  never  be  allowed  to  hinder  innovation. 

Fisher  &  Payke!  Appliances  wishes  to  maintain  its  position  as  an  innovator  in  the  top  loading 
clothes  washer  market  and  as  such  needs  to  keep  producing  control  systems  that  optimize 
customer  benefits.  , 

Accompanying  this  application  is  the  User  Guide  and  an  interactive  CD  that  are  supplied  with 
the  equivalent  model  locally    These  will  give  a  good  understanding  of  the  product  function. 


UJ^^-^ 


Richard  Bollard 

Standards  &  Approvals  Manager 

Fisher  &  Paykel  Appliances. 

Box  58-732,  Greenmount.  Auckland.  New  Zealand 

Ph        +64  9  273  0532 

FAX     +64  9  273  0689 

Email  Richard. Bollard@fp. CO  nz 
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[FR  Doc.  03-28096  Filed  11-6-03;  8:45  am] 

BILLING  CODE  6450-01 -C 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pacific  Northwest-Pacific  Southwest 
Intertie  Project— Firm  and  Nonfirm 
Transmission  Service  Rates— Rate 
OrderNo.  WAPA-108 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  rate  order. 


SUMMARY:  This  action  is  taken  to  extend 

the  existing  Pacific  Northwest-Pacific 
Southwest  Intertie  Project  (AC  Intertie) 
firm  point-to-point  transmission  service 
rate  for  the  230/345-kilovolt  (kV) 
transmission  system.  Rate  Order  No. 
VVAPA-76.  and  firm  point-to-point 
transmission  service  rate  for  the  500-kV 
transmission  system,  and  the  nonfirm 
pnint-to-point  transmission  ser%'ice  rate 
for  the  230/345/500-kV.  Rate  Order  No. 
VVAPA-91,  through  December  31,  2006. 
AC  Intertie  Project  rates  will  expire 
December  31.  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  Murray.  Rates  Team  Lead,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration. 
P.O.  Box  6457,  Phoenix.  AZ  85005- 
6457.  (602)  352-2442,  ore-mail 
jmurrax-'aivapn  .oov 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00 
effective  December  6.  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  Western's 
Administrator:  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary;  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove,  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Western's  firm  point-to-point 
transmission  ser\"ice  rate  for  the  AC 
Intertie  230/345-k\'  transmission  system 
was  revised  through  Rate  Order  No. 
WAPA-76  and  submitted  to  FERC  for 
confirmation  and  appro\'al  on  February 
8,  1999.  On  June  22.  1999,  in  Docket  No. 
EF99-5 19 1-000.  87  FERC  1  61,346, 
FERC  issued  an  order  confirming, 
approving,  and  placing  into  effect  on  a 
final  basis  the  firm  point-to-point 
transmission  service  rate  of  S12.00/ 
kilowattyear  for  the  AC  Intertie  230/345- 
kV  transmission  system.  The  rate  was 
appro\ed  for  5  years  from  lanuary  1, 
1999.  to  December  31,  2003, 


During  the  firm  point-to-point 
transmission  ser\'ice  rate  development 
for  the  AC  Intertie  230/345-kV 
transmission  system  (Rate  Order  No, 
WAPA-76),  Western  determined  that  it 
would  take  about  10  years  for  the  AC 
Intertie  500-kV  transmission  system  to 
be  subscribed  to  a  level  sufficient  to 
meet  its  own  revenue  repayment 
requirements.  The  ratesetting  Power 
Repayment  Study  (PRS)  established  for 
the  AC  Intertie  230/345/500-kV 
transmission  system  (Rate  Order  No. 
WAPA-76)  reflected  the  phasing-in  of 
AC  Intertie  500-kV  transmission  system 
revenues  starting  in  fiscal  vear  (FY) 
1999  through  FY  2008.  The  projected 
firm  transmission  sales  in  the  500-kV 
transmission  system  PRS  assume  that  in 
10  years  the  SOO-kV  Project  will  be 
economically  viable  and  capable  of 
demonstrating  repayment.  The  PRS  was 
programmed  for  first  year  sales  of  62.5 
megawatt  (MW)  and  annual  increases  of 
100  MW  through  the  tenth  year.  Based 
on  that  projection,  the  total  sales  target 
projected  at  the  end  of  fiscal  year  2003 
was  562.5  MW.  The  500-kV  system 
contractual  commitments  are  currently 
664  MW.  The  230/345-kV  system 
contractual  commitments  are  1,059  MW. 
The  total  combined  firm  transmission 
sales  beginning  in  FY  2004  is  projected 
to  be  1.723  MW.  This  ratesetting  PRS 
methodology  remains  valid.  Projected 
revenue  levels  from  sales  of  firm  and 
nonfirm  point-to-point  transmission 
service  and  miscellaneous  items  will 
recover  project  expenses  and  capital 
requirements  through  FY  2049  for  the 
AC  Intertie  230/345/500-kV 
transmission  system. 

On  August  15,  2000,  the  Deputy 
Secretary  approved  Rate  Order  WAPA- 
91.  This  extended  the  existing  firm 
point-to-point  transmission  service  rate 
of  Sl7,23/kilowattyear  for  the  AC 
Intertie  500-kV  transmission  system. 
and  the  existing  nonfirm  point-to-point 
transmission  service  rate  of  2.00  mills/ 
kWh  for  die  AC  Intertie  230/345/500-kV 
transmission  system  through  December 
31,2003. 

Western  has  decided  to  e.xtend  the 
existing  firm  point-to-point 
transmission  service  rate  of  517,23/ 
kilowattyear  for  the  AC  Intertie  500-kV 
transmission  system,  firm  point-to-point 
transmission  service  rate  of  512,00/ 
kilowattyear  for  the  AC  Intertie  230/345- 
kV  transmission  system,  and  the 
nonfirm  point-to-point  transmission 
ser\^ice  rate  of  2.00  mills/kilowatthour 
for  the  AC  Intertie  230/345/500-kV 
transmission  system  through  December 
31,  2006.  This  extension  will  also  allow 
Western  time  to  evaluate  impacts  of 
combining  revenue  requirements  of  the 
Desert  Southwest  Region's  transmission 


systems  and  to  determine  a 
methodology  to  put  in  place  a  multi- 
system transmission  rate.  Western 
proposes  to  extend  the  current  rates 
pursuant  to  10  CFR  903.23.  Upon  its 
approval.  Rate  Order  No.  WAPA-76  and 
Rate  Order  No.  WAPA-91  will  be 
extended  under  Rate  Order  No.  WAPA- 
108,  Under  10  CFR  903.23(aK2). 
Western  did  not  have  a  consultation  and 
comment  period.  Western  held  an 
informal  public  information  forum. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
WAPA-108,  which  extends  the  existing 
firm  point-to-point  transmission  ser\ice 
rate  of  Sl7.23/kilowattyear  for  the  AC 
Intertie  500-kV  transmission  system,  the 
firm  point-to-point  transmission  service 
rate  of  Sl2.00/kilowattyear  for  the  AC 
Intertie  230/345-kV  transmission 
system,  and  the  nonfirm  point-to-point 
transmission  service  rate  of  2,00  mills/ 
kilowatthour  for  the  AC  Intertie  230/ 
345/500-kV  transmission  system  on  an 
interim  basis  through  December  31, 
2006.  Rate  Order  No.  WAPA-108  will 
be  submitted  to  FERC  for  confirmation 
and  approval  on  a  final  basis. 

Dated:  October  27,  2003, 
Kyle  E.  McSlairow, 

Deputy  Secretary. 

Order  Confirming  and  .Approving  an 
Extension  of  the  Pai  ifi(  Northwest- 
Parifii  Southwest  Intertie  Project  Firm 
and  Nonfirm  Transmission  Servii  p 
Rates 

The  Pacific  Northwest-Pacific  Southwest 
Intertie  Project  (AC  Intertie)  transmission 
service  rates  were  established  following 
section  302(a)  of  the  Department  of  Energy 
IDOE)  Organization  Act  (42  U.S.C.  7152(a)]. 
This  act  transferred  to  and  vested  in  the 
Secretary'  of  Energy  (Secretar\)  the  power 
marketing  functions  of  the  Secretary  of  the 
Department  of  the  Interior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act  of 
1902.  ch.  1093.  32  Slat.  388.  as  amended  and 
supplemented  by  subsequent  enactments, 
particularly  section  9(c)  of  the  Reclamation 
Project  Act  of  1939.  43  U.S.C.  485h(c).  and 
other  acts  that  specifically  apply  to  the 
project  system  involved. 

By  Delegation  Order  No.  00-037.00 
effective  December  6,  2001.  the  Secretar\-  of 
Energy  delegated:  (1)  The  authority  to 
develop  long-term  power  and  transmission 
rates  on  a  non-exclusive  basis  to  Western's 
Administrator:  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect  on 
an  interim  basis  to  the  Deputy  Secretar>':  and 
(3)  the  authority  to  confirm,  approve,  and 
place  into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove,  such  rates  to  the  Federal 
Energy  Regulaton,'  Commission  (FERC).  This 
rate  extension  is  issued  following  the 
Delegation  Order  and  the  DOE  rate  extension 
procedures  at  10  CFR  pari  903. 
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Background 

Westerns  firm  point-io-point  transmission 
service  rate  for  the  AC  Intertie  230/345-k:V 
transmission  system  was  revised  through 
Rate  Order  No.  WAP.\-76  and  submitted  to 
FERC  for  confirmation  and  approval  on 
February  a.  1999  On  lune  22,  1999.  in 
Docket  No.  EF99-.t191-000,  87  FERC 
^  61  .:M6.  FERC  issued  an  order  confirming, 
approving,  and  placing  into  effect  on  a  final 
basis  the  firm  point-to-point  transmission 
service  rate  of  S12.00/kilowattyear  for  the  AC 
Intertie  2.30/345-kV  transmission  system.  The 
rate  was  approved  for  5  years  from  January 
1.  1999.  to  December  31.  2003. 

On  .August  15,  2000.  the  Deputy  Secretary 
dpprove<i  Rate  Order  U'.\P,A-91.  This 
extended  the  e.xisting  firm  point-to-point 
transmission  service  rate  of  SI 7.23/ 
kilowattyear  for  the  AC  Intertie  500-kV 
transmission  system,  and  the  existing 
nonfirm  point-to-point  transmission  service 
rate  of  2.00  mills/kVVh  for  the  AC  Intertie 
2.iO/.M5/500-kV  transmission  system  through 
Dei  ember  31.  2003. 

Discussion 

During  development  of  the  firm  point-to- 
point  transmission  service  rate  for  the  AC 
Intertie  230/345-kV  transmission  system 
(Rate  Order  No.  VVAPA-76),  Western 
determined  that  it  would  take  about  10  years 
for  the  AC  Intertie  .lOO-kV  transmission 
system  to  be  subscribed  to  a  level  sufficient 
to  meet  its  own  revenue  repayment 
requirements.  The  ratesetting  Power 
Repayment  Study  (PRS)  established  for  the 
AC  Intertie  230/345/500-kV  transmission 
system  (Rate  Order  No.  VVAPA-76)  reflected 
the  phasing-in  of  the  AC  Intertie  500-kV' 
transmission  system  revenues  starting  in 
fiscal  year  (FY)  1999  through  FY  2008.  The 
projected  firm  transmission  sales  in  the  500- 
kV  transmission  system  PRS  assume  that  in 
10  years  the  500-kV  Project  will  be 
economically  viable  and  capable  of 
demonstrating  repa\Tnent.  The  PRS  was 
programmed  for  first  year  sales  of  62.5  MW 
and  annual  increases  of  100  MW  through  the 
tenth  year.  Based  on  that  projection,  the  total 
sales  target  projected  at  the  end  of  fiscal  year 
2003  is  562,5  MW,  The  500-kV  system 
contractual  commitments  are  currently  664 
MW.  The  230/345-kV  system  contractual 
commitments  are  1.059  MW.  The  total 
combined  firm  transmission  sales  beginning 
in  FY  2004  is  projected  to  be  1,723  MW.  This 
ratesetting  PRS  methodology  remains  valid. 
Projected  revenue  levels  from  sales  of  firm 
and  nonfirm  point-to-point  transmission 
service  and  miscellaneous  items  will  recover 
project  e.xpenses  and  capital  requirements 
through  FY  2049  for  the  AC  Intertie  230/345/ 
500-kV  transmission  system.. 

Western  has  decided  to  extend  the  existing 
firm  point-to-point  transmission  service  rate 
of  SI  7.23/kilowattyear  for  the  AC  Intertie 
300-kV  transmission  system,  the  firm  point- 
to-point  transmission  service  rate  of  $12.00/ 
kilowattyear  for  the  AC  Intertie  230/345-kV 
transmission  system,  and  the  nonfirm  point- 
to-point  transmission  service  rate  of  2.00 
mills/kilowatthour  for  the  AC  Intertie  230/ 
)4,T/ 500-kV  transmission  system  through 
December  31.  2006.  This  extension  will  also 
allow  Western  time  to  evaluate  impacts  of 


combining  revenue  requirements  of  the 
Desert  Southwest  Region's  transmission 
systems  and  to  determine  a  methodology  to 
put  in  place  a  multi-system  transmission  rate. 
Western  proposes  to  extend  the  current  rates 
pursuant  to  10  CFR  903.23.  Upon  its 
approval.  Rate  Order  No.  W,\PA-76  and  Rate 
Order  No.  WAPA-91  will  be  extended  under 
Rate  Order  No.  WAPA-108.  Under  10  CFR 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period. 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me  by  the  Secretary,  I 
hereby  extend  from  December  31.  2003,  to 
December  31.  2006,  the  existing  firm  point- 
to-point  tiansmission  service  rate  of  $17.23/ 
kilowattyear  for  the  AC  Intertie  500-kV 
transmission  system,  the  firm  point-to-point 
transmission  service  rate  of  $12.00/ 
kilowattyear  for  the  AC  Intertie  230/345-kV 
transmission  system,  and  the  nonfirm  point- 
to-point  transmission  service  rate  of  2.00 
mills/kilowatthour  for  the  AC  Intertie  230/ 
345/500-kV  transmission  system  on  an 
interim  basis.  The  existing  AC  Intertie 
transmission  system  rates  for  transmission 
service  shall  remain  in  effect  pending  FERC 
confirmation  and  approval  of  their  extension 
or  substitute  rates  on  a  final  basis  through 
December  31,  2006. 

Dated:  October  27.  2003. 
Kyle  E.  McSlarrow, 
Deputy  Secretary. 

[FR  Doc.  IW-28095  Filed  11-6-03;  8:45  am] 

BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6645-3] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564^7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  wras  published 
in  FR  dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-J65390-CO  Rating 
ECl,  Arapaho  National  Recreation  Area 
Forest  Health  and  Fuels  Reduction 
Project,  Pte-Suppression  Measures  for 
Mountain  Pine  Beetle  Infestation 
Reduction  in  Stands  of  Lodgepole  Pine, 
Implementation,  Arapaho  National 
Forest,  Sulphur  Ranger  District.  Grand 
County,  GO. 

Summary:  EPA  expressed 
environmental  concern  due  to  project 


impacts  related  to  disturbances  within 
roadless  areas,  contiguous  terrestrial 
habitat  and  watersheds. 

ERP  No.  D-FHW-G40177-LA  Rating 
LO.  Kansas  Lane  Connector  Project, 
Construction  between  V.S.  80  (Desiard 
Street)  and  U.S.  165  and  the  Forsythe 
Avenue  Extension,  U.S.  Armv  COE 
Section  10  and  404  Permits  Issuance, 
Cit>'  of  Monroe.  Quachita  Parish.  LA. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  ahernative. 

ERP  No.  D-FRA-E40799-FL  Rating 
ECl.  Florida  High  Speed  Rail  from 
Tampa  to  Orlanoo.  Transportation 
Improvement.  NPDES  Permit  and  US 
Army  COE  Section  404  Permit. 
Hillsborough,  Orange,  Osceola  and  Polk 
Counties.  FL. 

Summary:  EPA  has  environmental 
concerns  with  the  propo.sed  project 
regarding  noise,  vibration,  hazardous      ' 
waste  sites  and  potential  environmental 
impacts  to  air  quality,  wetlands, 
floodplains  and  other  aquatic  resources. 

ERP  No.  D-N0A-A9 1069-00  Rating 
EC2.  Atlantic  Tunas,  Swordfish,  and 
Sharks  Fishery  Management  Plan.  To 
Prevent  Overfishing  and  Rebuild 
Overfished  Species.  Update  Essential 
Fish  Habitat.  Atlantic.  Gulf  of  Mexico 
and  Caribbean  Sea. 

Summan-:  EPA  expressed  concern 
that  the  document  had  not  adequately 
explained  alternatives  and  impact 
analyses.  EPA  recommended  that  the 
final  document  summarize  data  and  that 
it  clearly  connect  to  impacts  analysis  of 
the  proposed  action.  EPA  also  requested 
information  on  bycatch  and  the  effects 
of  other  fisheries  on  sharks. 

Final  EISs 

ERP  No.  F-AFS-K26002-CA.  South 
Tahoe  Public  Utility  District  (STPUD)  B- 
Line  Phase  III  Wastewater  Export 
Pipeline  Replacement  Project.  Luther 
Pass  Pump  Station  to  U.S.  Forest 
Service  Luther  Pass  Overflow 
Campground  Access  Road.  Special  Use 
Permit.  U.S.  Army  COE  Section  404  and 
U.S.  Fish  and  Wildlife  Service  Permits 
Issuance  and  EPA  Grant.  El  Dorado  and 
Alpine  Counties.  CA. 

Summon,':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-DOD-.All 077-00.  Ground- 
Based  Midcourse  Defense  (GMD) 
Extended  Test  Range  (ETR)  Project, 
Construction  and  Operation.  CA  AK 
AS.  HI  and  WA. 

Summary:  EP.'\  expressed 
environmental  concern  regarding  how- 
soil  will  be  sampled  for  perchlorate  and 
recommended  that  the  ROD  specify  a 
perchlorate  sampling  plan. 

ERP  No.  F-FHW-I40157-MT.  US  89 
from  Fairfield  to  Dupuyer  Corridors 
Study.  Reconstruction,  Widening, 
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Realignment  and  Route  Connection 
between  Yellowstone  National  Park  to 
the  South  with  Glacier  National  Park  to 
the  North,  Teton  and  Pondera  Counties, 
MT. 

Sumnnin-  EPA  expressed 
environmental  concerns  due  to  impacts 
to  wetlands  and  floodplain 
encroachment.  EPA  requested  a  wetland 
mitigation  plan  be  developed  and  that 
the  project  be  designed  to  adequatelv 
pass  flood  flows,  bedload.  and  provide 
opportunities  for  wildlife  passage.  EPA 
also  suggested  that  the  Montana 
Department  of  Environmental  Quality 
be  coordinated  witli  to  assure 
compatibility  of  proposed  highway 
construction  activities  with  TMDL 
development  for  impaired  waters. 

ERP  No.  F-NPS-F65031-MN,  Grand 
Portage  National  Monument  General 
Management  Plan,  Implementation, 
Cook  County.  MN. 

Summon,':  EPAs  previous  concerns 
have  been  resolved;  therefore.  EPA  has 
no  objections  to  the  proposed  action. 
EPA  did  request  that  future 
environmental  assessments  on  trails  be 
made  available  for  review. 

Dated:  November  4.  2003. 

Joseph  C.  Montgomery, 

Director.  SEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  Doc.  0,3-28106  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6645-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Acti\ities.  General  Information  (202) 

564-7167  orhttp:/ /wwxv.epa.gov/ 

compliance/NEPA . 

Weekly  receipt  of  Enviromnental  Impact 
Statements 

Filed  October  27.  2003  Through  October 
31, 2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030497,  Draft  EIS.  NOA.  GA, 
Grav's  Reef  National  Marme 
Sanctuary  Draft  Management  Plan 
(DMP).  Address  Current  Resource 
Conditions  and  Compatible  Multiple 
Uses.  Located  17.5  Nautical  mile  off 
Sapelo  Island,  GA,  Comment  Period 
Ends:  December  31,  2003.  Contact: 
Reed  Bohne  (912) 598-2345.  The 
above  NOA  ELS  shduld  ha\f^  appeared 
in  the  10/31/2003  Federal  Register. 
The  60-day  Comment  Period  is 
Calculated  from  10/31/2003. 

EIS  No.  030498.  Final  EIS,  NTS.  AZ. 
Navajo  National  Monument.  Creneral 


Management  Plan  and  Development 
Concept  Plan,  Implementation, 
.Navajo  Counties.  AZ.  Wait  Period 
Ends:  December  8.  2003.  Contact; 
Rosemari  Knoki  (928)  672-2700. 

EIS  No.  030499.  Final  EIS.  AFS,  CA. 
Spalding  Land  Exchange  Project. 
Proposed  Land  Exchange  between 
Spalding  Community  Service  District 
(SCSD)  and  Lassen  National  Forest 
(LNF),  Special  Use  Permit.  Lassen 
County,  CA,  Wait  Period  End; 
December  8.  2003.  Contact;  Lois 
Charlton  (530)  257-2151. 

EIS  No.  030500.  Draft  EIS.  FRA.  MD, 
Baltimore-Washington  Maglev  Project. 
To  Provide  High-speed.  State-of-the- 
Art  Transportation  from  Union- 
Station  in  Washington.  DC  to  Camden 
Yards  in  Baltimore,  MD  and  Station  at 
BWi  Airport.  Maglev  Deployment 
Program  (MDP),  Baltimore.  Prince 
George's.  Anne  Arundel.  MD  and  DC, 
Comment  Period  Ends;  Januarv  30, 
2004,  Contact;  David  Valensteln  (202) 
493-6368. 

This  document  is  available  on  the 
Internet  at;  http://vM,\-\v.bwmaglev.com. 

EIS  No.  030501.  Draft  EIS.  IBR.  CA,  Lake 
Berr\'essa  Visitor  Ser\'ices  Plan, 
Future  Use  and  Operation.  Solano 
Project  Lake  Berryessa.  Napa  County. 
CA.  Comment  Period  Ends;  February 
4.  2004,  Contact;  Stephen  Rodgers 
(707) 966-2111. 

EIS  No.  030502,  Draft  EIS,  FRC,  AK, 
Glacier  Bay  National  Park  and 
Preserve.  Falls  Creek  Hvdroelectric 
Project  (FERC.  NO.  11659)  and  Land 
Exchange  Project.  Issuance  of  License 
and  Land  Exchange,  Kahtaheena  River 
(Falls  Creek)  near  Gustavus  in 
Southeastern.  AK.  Comment  Period 
Ends;  januarv  6.  2004,  Contact;  Robert 
Easton  (202)  502-6045.  This 
document  is  available  on  the  Internet 
at;  http://\vww.ferc.gov. 

EIS  No.  030503.  Draft  EIS.  AFS.  WY. 
Woodrock  Project,  Proposal  for 
Timber  Sale.  Travel  Management  and 
Watershed  Restoration, 
Implementation,  Bighorn  National 
Forest,  Tongue  Ranger  District. 
Sheridan  County,  WY,  Comment 
Period  Ends;  Januarv  9,  2004.  Contact 
SCott  Hill  (307)  674-2600. 

This  document  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r2/ 
bighorn/. 

EIS  No.  030504.  Final  EIS.  AFS.  WI, 
Hoffman-Sailor  West  Project,  Timber 
Harvest,  Regeneration  Activities, 
Connected  Road  Construction  and 
Decommissioning,  Chequamegon- 
Nicolet  National  Forest.  Medford/Park 
Falls  Ranger  District,  Price  County. 
WI,  Wait  Period  Ends;  December  8, 


2003.  Contact;  Jane  Darnell  (715)  748- 
4875. 

EIS  No.  030505.  Draft  EIS.  NRS.  ID, 
Little  Wood  River  Irrigation  District, 
Gravity-  Pressurized  Delivery  Svstem, 
Construction,  U.S.  Army  COE  Section 
404  Permit,  in  the  Township  of  1 
North.  1  South  and  2  South  of  Range 
21  East  of  the  Boise  Merridan.  City  of 
Carey.  Blaine  County.  ID,  Comment 
Period  Ends;  December  22,  2003. 
Contact;  Richard  Sims  (208)  378- 
5700. 

EIS  No.  030506,  Draft  Supplement,  FTA, 
VA,  Dulles  Corridor  Rapid  Transit 
Project.  Additional  Information 
Provide  to  Assist  Decision-Makers, 
Business  Community  and  Area 
Residents  for  Evaluation,  High 
Quality  and  High-Capacity  Transit 
Service  in  the  Dulles  Corridor.  West 
Falls  Chiirch  Metrorail  Station  in 
Fairfax  County  to  the  vicinity  of  Route 
772  in  Loudoun  County.  VA. 
Comment  Period  Ends;  December  29, 
2003,  Contact;  Karl  Rohrer  1  (888) 
566-7245. 

Amended  Notices 

EIS  No.  03041 7,  Draft  EIS,  AFS,  NM, 
Surface  Management  of  Gas  Leasing 
and  Development  in  the  Carson 
National  Forest.  Implementation. 
Jicarilla  Ranger  District.  Rio  Arriba 
County.  NM.  Comment  Period  Ends; 
Januar\  2.  2004.  Contact:  Tom  Dwver 
(505)  758-6272. 

Revision  of  FR  Notice  Published  on  9/ 
19/03;  CEQ  Comment  Period  Ending  11/ 
03/2003  has  been  Extended  to  1/2/2004. 

Dated:  November  4.  2003. 
Joseph  C.  .Montgomery, 
Director.  SEPA  Compliance  Division.  Office 
of  Federal  Activities. 
[FR  Doc.  03-28107  Filed  11-6-03:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0367:  FRL-7334-9] 

Atrazine;  Notice  of  Availability  of 
Revised  Atrazine  Interim 
Reregistration  Eligibility  Decision 
(IRED) 

AGENCY;  Environmental  Protection 

.\_.  :r  ;,  ,LPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
^availability  of  the  revised  Interim 
Reregistration  Eligibility  Decision 
(IRED)  document  for  the  pesticide  active 
ingredient  atrazine.  EPA  has  completed 
its  revised  IRED  for  atrazine  consistent 
with  the  August  8,  2002,  consent  decree 
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bf'twpen  the  Natural  Resources  Defense 
Council  and  EPA  and  with  the  January 
31.  2003.  Atrazine  IRED  released  to  the 
public  through  notices  published  in  the 
Federal  Register  on  February  28,  2003 
(t)8  FR  9652)  (FRL-7456-2)."As  required 
in  the  consent  decree,  the  revision  to  the 
lanuary  31.  2003  IRED  addresses  the 
potential  association  between  atrazine 
exposure  and  the  incident  of  prostate 
cancer  and  other  cancers  in  humans  and 
th'j  potential  effects  of  atrazine  on 
amphibian  endocrinology  and 
development.  The  revised  IRED  also 
includes  an  ecological  level  of  concern 
consistent  with  the  Office  of  Water's 
[OW]  draft  aquatic  life  criteria 
document  that  is  being  released 
concurrent  with  the  revision  to  the 
IRED  In  addition,  the  revised  IRED 
includes  a  monitoring  program  in 
vulnerable  watersheds  to  determine  if 
atrazine  levels  exceed  the  Agency's 
level  of  concern.  The  revised  IRED 
summarizes  the  conclusions  in  the 
fanuarv  31,  2003.  IRED,  developments 
since  the  IRED,  and  the  Agency's  next 
steps 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0367,  must  be 
received  on  or  before  Februarv  5.  2004. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  bv  mail,  or 
through  hand  deliverv/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1   of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
R.  Olson.  Special  Review  and 
Reregistration  DivisiorH7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  2046O- 
0001:  telephone  number:  (703)  308- 
»0B7:  fax  number:  (703)  308-8041; 
e-mail  address:  olson.eric&epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Dotis  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA): 
environmental,  human  health,  and 
agricultural  advocates;  pesticide  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  vou  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0367.  The  official  public- 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  ■Federal  Register"  listings  at 
h  ttp  -.l/vfvfw.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  revision 
to  the  atrazine  IRED  is  available 
electronically  through  the  EPA  Internet 
at  http://w\M\'.epa.gov/oppsrrdl/ 
reregistration/atrazine/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http-.Z/w'w'w.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is        , 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 


from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  mav 
be  available  electronically,  you  mav  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identif}-  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  bv  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
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mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policv  is  that  EPA 
will  not  edit  your  comment,  and  anv 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EP.A's  electronic 
public  docket.  If  LPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicallv  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://\\'W"iv. epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-O367.  the 
system  is  an  "anonvmous  access" 
system,  which  means  EPA  will  not 
know  your  identit\ .  e-mail  address,  or 
other  contact  information  unless  vou 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket&epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0367.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonvmous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPAs  electronic  public  docket, 
EPA's  e-mail  system  automaticallv 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
\VordPt>rfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  moil.  Send  your  comments  to: 
Public  Information  and  Records 
Integritv  Branch  iPIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 


Pennsvlvania  Ave..  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0367. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  lefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2003-0367. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  anv 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 


7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EP,\, 
identif}'  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date, 
and  Federal  Register  citation  related  to 
vour  romment- 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  has  completed  its  revised  IRED 
for  atrazine  consistent  with  the  August 
8.  2002,  consent  decree  between  the 
Natural  Resources  Defense  Council  and 
EPA  and  consistent  with  the  January  31. 
2003.  Atrazine  IRED  released  to  the' 
public  through  a  notice  published  in  the 
Federal  Register  on  February  28.  2003 
(68  FR  9652)  (FRL-7456-2).  As  required 
in  the  consent  decree,  the  revision  to  the 
January  31,  2003,  IRED  addresses  the 
potential  association  between  atrazine 
exposure  and  the  incident  of  prostate 
cancer  and  other  cancers  in  humans  and 
the  potential  effects  of  atrazine  on 
amphibian  endocrinology'  and 
development.  In  each  section,  the 
document  summarizes  the  conclusions 
in  the  January  31.  2003,  IRED, 
developments  since  the  IRED.  including 
Scientific  Advisory  Panel  meetings,  and 
next  steps,  as  appropriate. 

The  revised  IR£D  also  includes  an 
ecological  monitoring  and  mitigation 
program  developed  to  address  indirect 
ecological  effects  of  atrazine  in 
watersheds.  The  ecological  level  of 
concern  and  the  monitoring  and 
mitigation  program  were  developed  by  a 
cross-Agency  workshop  that  includes 
the  Office  of  Pesticide  Programs  (OPP), 
Office  of  Water  (OW).  and  the  Office  of 
Research  and  Development  (ORD),  along 
with  Syngenta  Crop  Protection,  Inc. 
Concurrent  with  the  release  of  the 
revision  to  the  atrazine  IRED,  EPA's  OW 
is  publishing  its  draft  aquatic  life 
criteria  document  for  atrazine  for 
comment  elsewhere  in  this  issue  of  the 
Federal  Register  The  OW  Draft  aquatic 
life  criteria  document  for  atrazine  is 
available  electronically  through  the  EPA 
Internet  at  http://wiA'w. epa.gov/ 
waterscience/criteria/atrazine/. 

Provided  that  the  measures  outlined 
in  the  revised  IRED  are  adopted, 
atrazine  remains  eligible  for 
reregistration.  EPA's  next  step  under 
FQPA  is  to  complete  a  cumulative  risk 
assessment  and  risk  management 
decision  for  the  triazine  pesticides, 
which  share  a  common  mechanism  of 
toxicity.  This  revision  to  the  IRED 
-document  for  atrazine  cannot  be 
considered  a  final  reregistration 
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eligibility  deci.sion  until  the  (  uinulative 
assessment  is  c  ninplt'te. 

When  tho  (  umulative  risk  assessment 
fur  the  triazine  pesticides  has  been 
c;ompleted.  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
atrazine  and  further  risk  mitigation 
measures  mav  be  needed. 

B   What  IS  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  IRED  falls 
under  FIFR.\.  as  amended  in  19«8  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration."  before  calling  in  product 
specific  data  on  individual  end-use 
products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatorv  action." 

List  of  Subjects 

Environmental  protection,  chemicals. 
pesticide(s)  and  pe.sts. 

Dated:  November  3.  2003. 
Betty  Shatkleford. 
Aiting  Director.  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

IFR  Dor.  0:^-28101  Filed  11-6-03:  8:45  am] 

BILLING  CODE  6560-50-S    ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200:M3255:  FRL-7331-7] 

Paecilomyces  Lilacinus  Strain  251: 
Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Aoenry  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

mi'ial  filing  of  a  pesticide  petition 
prnp.jsing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0255.  must  be 
ler  cnt-d  fin  or  before  December  8,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliverv/courier.  Follow 
the  detailed  instructions  as  provided  in 
1  "nit  I    of  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mandula.  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 


Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(703)  308-7378;  e-mail  address: 
mandulQ.harbara@ppa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  ^his  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer  or 
pesticide  manufacturer.  Potentiallv 
affected  entities  may  include,  but  are 
not  limitEd  to: 

•  Crop  production  (NAICS  111) 

•  .\nimal  production  on  (NAICS 
112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  lifting  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  fey  this  action.  Other  tvpes  of 
entities  rtot  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  yoa  and  others  in  determining 
whether  this  action  might  applv  to 
certain  entities.  If  you  have  any 
question$  regarding  the  applicability  of 
this  actiop  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Gan  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0255.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received. iand  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  CrystalMall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  FViday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805. 

2.  Electronic  access.  You  mav  access 
this  Federal  Register  document 
electioniqally  through  the  EPA  Internet 


under  the  "Federal  Register"  listings  at 

http://i\-\vn:epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA  > 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  mav  use  EPA 
Dockets  at  http://i\iuv. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  kev  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
hiformation  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  onlv  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identif>-  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  a\ailable  electronically,  vou  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  fcr  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
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delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket   Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proj>er 
receipt  bv  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  vou 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  bv  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  bv  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
infnrmation  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  anv  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  vour  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  plact^d  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  vour 
comment  due  to  technical  difficulties 
and  cannot  contact  vou  for  clarification. 
EPA  may  not  be  able  to  consider  vour 
comment 

i,  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronicailv  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http:/ /www  epa .gov/edocket/ .  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select   'search,"  and  then  key  in 
docket  ID  number  OPP-2003-0255.  the 


system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0255.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket, 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0255. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRJB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Cr\-stal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA,  Attention: 
Docket  IDnumber  OPP-2003-0255. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identif}-  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identifv'  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Adion  is  the  .Agency  Taking':" 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated.  October  28,  2003. 
lanet  L.  Andersen. 

Dirfvtar.  Hioprstindes  and  Pollution 
Prfvfntinn  Dnision.  Office  of  Pesticide 

Programs 

Summary  of  Petition 

The  petitioner  sumnidrv  of  the 
pesticide  petition  is  printed  below  as 
required  bv  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prt'pared  bv  VV   F  Stoneman  Company 
LLC  and  represents  the  view  of  the 
petitioner.  The  petition  summar>' 
announces  the  avai  lability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

W.F.  Stoneman  Company  LLC 

PP3F6737 

EPA  has  received  a  pesticide  petition 
3F6737  from  W.F.  Stoneman  Company 
LLC:  !on  behalf  of  Prophyta  Biologischer 
Pflanzenschutz  GmbH),  H307  Mourning 
Dove  Drive.  McFarland.  Wisconsin 
53558-4019,  proposinc;  pursuant  to 
section  4{)8(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA'),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180,  to  establish  an  e.xemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  microbial  pesticide  Paecilomyces 
lilacinus  strain  231  (P.  lilacinusj. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  W.F. 
Stoneman  Company  LLC  (on  behalf  of 
Prophvta  Biologischer  Pflanzenschutz 
GmbH)  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  their  pesticide 
petition.  This  summarv'  was  prepared  by 
W.F.  Stoneman  Company  LLC  (on 
behalf  of  Prophyta  Biologischer 
Pflanzenschutz  GmbH)  and  EPA  has  not 
fullv  evaluated  the  merits  of  the 
(iesticide  petition.  The  summary  may 
have  been  edited  bv  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summarv 
unrntentionallv  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

MeloConTM  VVG.  For  purposes  of 
marketing  the  product  in  the  U.S.A.,  the 
name  MeloCon™  WG  was  chosen  and 
a  registered  trademark  will  be  sought. 
The  same  active  ingredient  in  the  same 
or  similar  formulations  is  sold  under 
other  trade  names  in  other  countries  of 


the  world  including:  Paecil,  BioACT 
WG,  and  Nemachek. 

Proposed  use  practices.  MeloConTM 
WG  is  a  biological  nematicide  for  the 
control  of  plant  parasitic  nematodes. 
The  product  is  sold  as  water  dispersible 
granules  that  are  then  mixed  with  water 
and  applied  as  a  soil  spray,  initially  at 
a  rate  of  4  pounds  per  acre.  Applications 
are  made  to  soil  before  planting,  to  the 
soil  of  seedlings  before  transplanting, 
and  as  a  post-plant  soil  drench. 

B.  Product  Identity/Chemistry 

1   Identity  of  the  pesticide  and 
corresponding  residues. 

•  Product  name.  MeloCon'r^'  WG 

•  Active  ingredient.  Paecilomyces 
lilacinus  strain  251 

•  CAS  No.  Not  applicable 

•  Color.  Pink 

•  Physical  state.  Non-dusty,  water 
dispersible  granules 

•  Odor.  Odorless 

•  Bulk  density.  500-550  kg/cubic 
meter 

•  pH.  Before  storage,  the  pH  of  PBP- 
01 001 -I  was  6.86  (mean  of  two 
replications).  After  storage  at  a 
temperature  of  40''C  for  a  period  of  8 
weeks,  the  pH  of  the  product  was  5.52 
(mean  of  two  replications). 

•  Mode  of  action.  Control  of  plant- 
parasitic  nematodes  by  P.  Lilacinus  is 
basically  achieved  by  parasitism  and 
subsequent  killing  of  eggs,  juveniles  and 
adult  females  of  a  range  of  nematode 
species.  The  infective  units  are  spores 
and  myc«lia,  enabling  the  fungus  to 
parasitize  the  host  epiphytically  or  as  an 
endophyie,  following  penetration  of  cell 
walls. 

Historical  Background.  Plant-parasitic 
nematodes  infect  a  wide  range  of  crops 
and  cause  reduction  in  yield  and 
sometimes  death  of  the  crop  plant.  As 
early  as  1877  parasitism  of  female 
nematodes  of  the  species  of  Heterodera 
schachtiihy  a  fungus  was  described,  but 
it  took  several  decades  for  researchers  to 
discover  that  fungi  play  a  major  role  as 
antagonists  of  parasitic  nematodes. 
Numerous  fungi  are  known  to  have 
nematophagous  activity  and  to  act  by 
several  mechanisms,  including 
endoparasitic,  predacious,  and 
opportunistic  parasitism.  As 
opportunistic  fungi,  P.  lilacinus  and 
Verticillium  chlamydosporium  have 
been  extensively  studied  as  possible 
biocontrol  agents. 

In  1979.  P.  lilacinus  was  identified  as 
an  effective  parasite  of  Meloidogyne 
incognita  and  Globodera  pallida  eggs  on 
potatoes.  Further  study  revealed  that 
different  strains  of  P. lilacinus  differed 
considerably  in  their  nematophagous 
potential.  Efficient  P.  lilacinus  strains 
have  been  registered  as  biocontrol 


agents  for  plant-parasitic  nematodes  in 
the  Philippines  and  South  Africa,  while 
registration  is  pending  in  Australia. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue —  Analytical  method.  An 
analytical  method  of  residues  is  not 
applicable. 

3.  .4  statement  of  why  an  anahiical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytic  method  for  residues 
is  not  applicable.  Paecilomyces  lilacinus 
strain  251  is  active  in  the  soil,  applied 
to  the  soil,  and  incorporated  into  the 
soil  prior  to  planting,  or  drenched  onto 
the  soil  surrounding  plants  very  earlv  in 
the  growing  season.  It  is  not  applied 
directly  to  the  food  commodity. 
Residues  of  the  active  ingredient  in 
MeloGonTM  WG  are  not  expected  on 
agricultural  commodities. 

In  most  of  the  crops  envisaged  for  use 
of  the  active  ingredient  no  deposit  is 
likely  to  occur,  since  soil  drench 
applications  rule  out  a  direct  contact- 
between  the  applied  product  and  the 
fruit.  This  applies  to  all  crops  with 
above  ground  harvest,  such  as  grapes, 
tomato,  and  tobacco.  After  harvest  any 
remaining  fungal  spores  on  potato, 
celery  and  carrots  will  be  exposed  to 
unfavorable  conditions  (e.g.  dryness), 
and  are  not  likely  to  germinate  and  grow- 
on  the  harvested  crop. 

Any  potentially  occurring  residual 
deposits  on  these  crops  will  not  harm 
humans  because  the  strain  shows  no 
toxicity  in  appropriate  tests  and  any 
such  residues  will  be  very  low  due  to 
the  low  environmental  concentration  in 
soil  predicted  from  maximum  field  use 
of  the  active  ingredient. 

P.  lilacinus  is  not  able  to  enter  plants 
and  infest  them.  In  fact,  it  enhances 
plant  health  and  growth.  As  a 
saproph\1ic  fungus  it  would  use  the 
resources  of  the  plant  host  in  case 
access  was  possible. 

C.  Mammalian  Toxicological  Profile 

MeloCon™  WG  is  the  end  use 
product  of  the  active  ingredient  P. 
lilacinus  strain  251.  The  active 
ingredient  is  in  the  end  use  product  at 
a  nominal  concentration  of  6%  by 
weight  (with  a  minimum  concentration 
of  1  billion  spores  per  gram).  The  active 
ingredient  was  tested  for  acute  Toxicity/ 
Pathogenicity  through  oral,  dermal,  IP' 
injection,  pulmonary,  skin  irritation,  eye 
irritation,  and  skin  sensitization.  The 
results  of  these  mammalian  studies 
indicate  no  significant  human  health 
risks.  The  table  below  summarizes  the 
results  of  the  acute  studies  that  were 
done. 
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Table  1  .—Summary  of  Mammalian  Toxicity/Pathogenicity  Studies^ 

Study 

Animal 

Dose  (mg) 

Dose  (cfu) 

Result 

Acute  oral,  LDso 

Rat 

>  2,000  milligramsy'kilo- 
gram  txxjy  weight  img, 
kgbwt) 

>  4  X  10'  colony  forming 
units/kilogram  body 
weight  (cfu/kg  bwt) 

LDso  >  2.000  mg/kg 

Acute  dermal,  LQ^so 

Rat 

>  2,000  mg/kg  body.wt 

>4x  10^  cfu/kg  body  wt 

LD.VI  >  2,000  mg/kg 

Acute  IP  injection 

Rat 

>  2  000  mg/kg  body.wt 

>4  X  lO"*  cfu/kg  body  wt 

LDw,  >  2,000  mg/kg  Non- 
infectious; I00°c  clear- 
ance 

Acute  pulmonary 
(intratracheal! 

Rat 

>  125  mg/kg  body.wt 

>  2.5  X  10"  cfu/kg  body  wt 

LDso  >  1 25  mg/'kg  Non-in- 
fecfkjus:  iOO=c  clear- 
ance 

Acute  skin  irritation 

Rabbit 

Non-irritant 

Acute  eye  irritation 

Rabbit 

Non -irritant 

Skin  sensitization  (Buehler 
test) 

Guinea  pig 

Not  sensitizing 

^The  end  product  was  test  substance 


In  addition,  the  temperature  profile 
for  this  strain  of  P.  lilacinus  strain  251 
indicates  that  it  does  not  grow  at  36^C 
or  higher,  and  therefore,  will  not  be 
pathogenic  to  humans.  The  strain  does 
not  produce  paecilotoxins  or  other 
toxins.  The  acute  toxicitv/pathogenicity 
studies  have  determined  that  the  end 
use  product  containing  the  organism  is 
not  toxic,  irritating  or  sensitizing  to  the 
test  animals.  Strain  251  of  P.  lilacinus 
has  not  been  reported  as  a  pathogen  to 
humans  or  as  causing  any  type  of 
adverse  effects  to  humans  in  the 
published  literature  or  through 
commercial  manufacture  or  use. 

In  conclusion,  all  submitted 
toxicological  studies  and  supplemental 
information  on  P  lilacinus  strain  251, 
prove  that  this  fungus  is  non-pathogenic 
and  non-infectious  to  mammals  and 
imposes  no  health  risk  for  operators. 
workers,  or  consumers. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  food.  Dietary 
exposure  from  use  of  MeloCon''^^  VVG 
and  its  active  ingredient  is  minimal  to 
non-existent.  MeloCon^"^'  \VG  is  applied 
to  the  soil  before  planting  and  ver\'  early 
in  the  plant-growing  season.  After 
harvest  any  remaining  fungal  spores  on 
potato,  celery  and  carrots  will  be 
exposed  to  unfavorable  conditions  (e.g. 
dryness),  and  are  not  likely  to  germinate 
and  grow  on  the  harvested  crop. 

Any  potentially  occurring  residual 
deposits  on  these  crops  are  not  relevant 
as  a  human  health  concern  in  view  of 
the  toxicological  profile  of  this  strain. 
The  amount  of  residue,  if  any.  is  likelv 
to  be  \ery  low  . 

P.  lilacinus  is  not  able  to  enter  plants 
and  infest  them.  As  a  saprophytic 


fungus  it  would  use  the  resources  of  the 
plant  host  in  case  access  was  possible. 

Residues  of  the  active  ingredient  are 
not  expected  on  agricultural 
commodities. 

ii.  Drinking  water.  Exposure  to 
humans  from  residues  of  P.  lilacinus 
strain  251  in  drinking  water  is  unlikely. 
The  active  ingredient  of  MeloCon''^  WG 
is  not  very  soil  mobile  and  will  not 
leach  to  the  water  table.  Following 
application  of  the  active  ingredient  to 
the  soil,  spores  of  P. lilacinus  strain  251 
are  likely  to  establish  a  population 
based  on  the  prevailing  environmental 
conditions  of  the  relevant  soil 
ecosystem.  Unlimited  growth  is  not 
expected,  given  that  this  species  is  not 
a  "foreigner"  to  the  naturally  occurring 
soil  micro-flora.  The  active  ingredient  is 
a  spore  and  not  soluble  and  therefore 
non-leaching.  In  addition,  when  the 
product  is  used  as  directed,  the 
presence  of  spores  in  natural  surface 
waters  is  not  expected. 

2.  Non-dietan'  exposure.  The 
potential  for  non  dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  minimal  to  non- 
existent. No  approval  for  consumer  uses 
is  expected.  The  proposed  uses  are 
limited  to  commercial  agricultural  and 
horticultural  applications.  No  exposure 
is  expected  to  the  general  public  during 
either  manufacture  or  application  of  the 
product.  If  non-dietary  exposures  were 
to  occur,  they  would  not  be  expected  to 
pose  a  risk  due  to  a  lack  of 
pathogenicity  and  toxicity,  as 
demonstrated  for  this  strain  in  the 
studies  conducted  on  MeloCon^^  VVG. 
The  recommendations  for  use  of 
personal  protective  equipment  (PPE) 


will  mitigate  the  potential  exposure  of 
workers. 

E.  Cumulative  Exposure 

No  residues  are  expected  to  remain  in 
human  food  and  no  cumulative  effects 
of  this  microbial  nematicide  are 
expected. 

F.  Safety  Determination 

1.  U.  S.  population.  There  have  been 
no  reports  of  P.  lilacinus  strain  251 
infecting  humans,  and  no  reports  that 
the  microbe  makes  toxins  or  secondar>' 
metabolites  that  might  be  harmful  to 
humans. 

In  most  of  the  crops  envisaged  for  use 
of  the  active  ingredient  no  residue  is 
expected  on  the  food,  since  soil  drench 
applications  rule  out  a  direct  contact 
between  the  applied  product  and  the 
fruit.  This  applies  to  all  crops  with 
above  ground  harvest,  such  as  grapes, 
tomato,  and  tobacco.  After  harvest,  any 
remaining  fungal  spores  on  potato, 
celerv'  and  carrots  will  be  exposed  to 
unfavorable  conditions  (e.g.  dr\-ness). 
and  are  not  likely  to  germinate  and  grow 
on  the  hcirvested  crop. 

P.  lilacinus  strain  251  does  not  grow 
at  36^C  or  greater,  and  therefore,  carmot 
grow  in  humans.  It  has  been  shown  to 
be  non-toxic/pathogenic  to  mammals  in 
acute  studies. 

2.  Infants  and  children.  Residues  of  P. 
lilacinus  strain  251  are  not  expected  to 
occur  on  agricultural  commodities. 
There  is  no  reason  to  expect  harm  to 
infants  and  children  from  exposure  to 
the  active  ingredient  from  the  proposed 
uses  on  the  proposed  product  label. 
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G  Effects  on  the  Immune  and  Endocrine 
Systems 

There  is  no  reason  to  expect  any 
effects  of  P.  lHacinus  strain  251  on  the 
human  endocrine  system  The  active 
ingredient  in  MehConTM  WG  does  not 
function  as  a  hormone  nor  does  it 
produce  any  known  hormones.  P. 
lilacinus  strain  251  in  a  naturally 
occurring,  nonpathogenic  soil  organism. 

H  Existing  Tolemnres 

EPA  no  tolerance  to  date. 

/.  International  Tolerances 

Australia  has  granted  a  Certificate  of 
an  exemption  for  an  active  constituent 
(National  Registration  Authority, 
Austraha  1998). 

\VR  Doc.  03-27956  Filed  11-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7583-4] 

Administrative  Order  on  Consent  for 
Removal  Action.  Northwest  Oil  Drain 
Superfund  Site,  Salt  Lake  City,  UT 

AGENCY:  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Administrative  order  on 

consent 


SUMMARY:  In  accordance  with  the 

requirements  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  C'CERCLA').  42  U.S.C.  9601 
et  seq  .  notice  is  hereby  given  of  an 
Administrative  Order  On  Consent  For 
Removal  Action  (•Grder"),  Northwest 
C3il  Drain  .Superfund  Site.  Salt  Lake 
City,  LJT.  This  Order  provides  for  the 
performance  of  the  Work  bv  each 
Respondent  (Salt  Lake  Citv  Corporation 
(Citv).  Salt  Lake  Cmintv  (County).  BP 
.•\moc:o  and  Chevron  Products  Co. 
(Chevron))  and  for  the  reimbursement  of 
certain  response  costs  incurred  by  the 
United  States  in  connection  with  the 
propertv.  known  as  the  'Northwest  Oil 
Drain  Site"  or  -NWOD"  or  the  "Site". 
The  Respondents  to  this  Order  formed 
the  ,\orthvvest  (Jil  Drain  Working  group 
to  study  and  implement  a  removal 
action  at  the  Site.  The  total  estimated 
capital  cost  for  the  removal  action  is 
approximately  55.102.700.00  The  costs 
will  he  fullv  funded  bv  the 
Respondents.  Additionallv.  the 
Respondents  will  pay  S200.000.00  for 
past  costs  incurred  bv  EPA. 

The  NWOD  is  located  in  northern  Salt 
Lake  and  in  Davis  Counties,  northwest 
of  downtown  Salt  Lake  Citv.  Utah.  The 


NWOD  is  a  series  of  former  and  existing 
unlined  canals  consisting  of  two 
systems,  the  8.6  mile  north  west  flowing 
and  open  section  and  the  non-flowing 
section  V4  mile  long).  The  NWOD  was 
constructed  in  the  1920's  and  was  used 
to  convey  stormwater  and  industrial  and 
municipal  discharges  into  the  Great  Salt 
Lake.  The  sludge/sediment  in  the 
NWOD  contains  elevated  concentrations 
of  organics  and  metals.  The  removal 
action  consists  of  the  complete  physical 
removal  of  sediments  from  the 
Northwest  Oil  Drain.  Some  of  these 
sediments  will  be  deposited  in  a 
regulated  land  farm  while  other 
sediments  will  be  side-cast  in  nearby 
agricultural  and  rangelands.  The  non- 
flowing  section  of  the  canal  (V4  mile 
section)  will  be  backfilled  with  clean  fill 
material. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  30  days  from  date  of 
publication. 

ADDRESSES:  Comments  should  be 
addressed  to  Nancy  A.  Mangone.  (8ENF- 
L),  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver.  Colorado  80202-2466.  and 
should  refer  to:  In  the  Matter  of: 
Administrative  Order  On  Consent  For 
Removal  Action,  Northwest  Oil  Drain 
Superfund  Site.  Salt  Lake  Citv,  UT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Mangone,  (8ENF-L), 
Enforcement  Attorney.  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  300. 
Denver.  Colorado.  80202-2466.  (303) 
312-6903. 

Dated:  October  16,  2003. 
Andrew  M.  Gaydosh, 

Acting  Assistant  Regional  Administrator, 
Office  of  Enforcement.  Compliance  and 
Environmental  Justice. 
(FR  Doc.  03-28105  Filed  11-6-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-OW-7584-6] 

Notice  of  Availability  of  Revised  Draft 
Aquatic  Life  Criteria  Document  for 
Atrazine  and  Request  for  Scientific 
Views 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  scientific  views. 


The  Clean  Water  Act  (CWA)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop  and  publish,  and  from  time 
to  time  revise,  criteria  for  water 
accurately  reflecting  the  latest  scientific 
knowledge.  When  final,  these  criteria 
will  provide  EPA's  recommendations  to 
States  and  authorized  Tribes  as  they 
establish  their  water  quality  standards 
as  State  or  Tribal  law  or  regulation.  At 
this  time  the  Agency  is  not  making  a 
final  recomendation,  rather  the  Agency 
is  requesting  scientific  views  on  the 
draft  document. 
DATES:  All  significant  scientific 
information  must  be  submitted  to  the 
Agency  on  or  before  Februarv  5.  2004. 
ADDRESSES:  Scientific  views  must  be 
submitted  electronically,  by  mail,  or 
through  hand-delivery/courier.  Follow 
detailed  instructions  as  provided  in 
section  C  of  the  SUPPLEMENTARY 
INFORMATION  section.  Copies  of  the 
criteria  document  entitled.  Draft 
Ambient  Aquatic  Life  Water  Qualitv 
Criteria  for  At-azine  (EP.'\-822-R-03- 
023)  may  be  obtained  from  EPA's  Water 
Resource  Center  by  phone  at  (202)  566-^ 
2426.  or  by  e-mail  to 
center. nater.resource'&iepa. gov  or  by 
conventional  mail  to:  EPA  Water 
Resource  Center.  4101T.  1200 
Pennsvlvania  Avenue  NW..  Washington, 
DC  20460.  You  can  also  download  the 
document  from  EPA's  Web  site  at 
http://lv^\^^'. epa.gov/waterscience/ 
criteria/atrazine/.  OPP's  risk  assessment 
can  be  downloaded  from  bttp:// 

\\-wv^'.epa.gov/oppsrTdl/reregistration/ 
atrazine/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Gostomski.  Health  and  Ecological 
Criteria  Division  (4304).  U.S.  EPA.  1200 
Pennsvlvania  Avenue  NW..  Washington, 
DC  20460:  (202)  566-1105; 

gostomski.  frunk'Gepa. gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Interested  Entities 

Entities  potentially  interested  in 
today's  notice  are  those  that  produce, 
use.  or  regulate  atrazine.  Categories  and 
entities  interested  in  today's  action 
include: 


Category 


Examples  of  inter- 
ested entities 


summary:  This  action  notifies  the  public 
about  the  availability  of  a  revised  draft 
aquatic  life  criteria  documenhfor 
atrazine  and  requests  scientific  views. 


State/Local/Tribal  Midwest  ■combelt " 

Government.  states  and  Tribes 

Herbicide  Producers        Syngenta 

Herbicide  Users  Growers  of  com  and 

sugarcane. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
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interested  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  interested  by 
this  action.  Other  tvpes  of  entities  not 
listed  in  the  table  could  also  be 
interested. 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  O\V-2001-0010. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  scientific  views 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  Water  Docket  in 
the  EPA  Docket  Center.  (EPA/DC)  EPA 
West.  Room  B102.  1301  Constitution 
Ave..  NW..  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8;30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
PubhcReading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Water 
Docket  is  (202)  566-1744.  To  view  these 
documents  materials,  please  call  ahead 
to  schedule  an  appointment.  Every  user 
is  entitled  to  copv  266  pages  per  day 
before  incurring  a  charge.  The  Docket 
may  charge  15  cents  a  page  for  each 
page  over  the  266-page  limit  plus  an 
administrative  fee  of  S25.00. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  thi'  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://i\'Viiv.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http:/ /w'Vi'w.epa .gov/edocket/ 
to  submit  or  view  scientific  views. 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket,  EPA's 
policy  is  that  copyrighted  materia!  will 


not  be  placed  in  EP.A's  electronic  public 
docket  but  will  be  ava}lable  onlv  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  IB. 

It  is  important  to  note  that  EPA's 
policy  is  that  scientific  views,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  your  views  and 
information  contain  copyrighted 
material,  CBI.  or  other  information 
whose  disclosure  is  restricted  bv  statute. 
When  EPA  identifies  a  scientific  view- 
containing  cop\Tighted  material,  EPA 
will  provide  a  reference  to  that  material 
in  the  version  of  the  scientific  view  that 
is  placed  in  EPA's  electronic  public 
docket.  The  entire  printed  scientific 
view,  including  the  copyrighted 
material,  will  be  available  in  the  public 
docket. 

Scientific  views  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Scientific  views  that  are  mailed 
or  delivered  to  the  Docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Scientific  Views? 

You  may  submit  scientifi,c  views 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identifx' 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  scientific  views.  Please 
ensure  that  your  scientific  views  are 
submitted  within  the  specified  period. 
Scientific  views  received  after  the  close 
of  the  review  period  will  be  marked 
"late."  EPA  is  not  required  to  consider 
these  late  scientific  views. 

1.  Electronically.  If  you  submit 
electronic  information  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 


information  in  the  body  of  your 
scientific  views.  Also  include  this 
contact  information  on  the  outside  of 
any  disk  or  CD  RDM  you  submit,  and 
in  any  cover  letter  accompanying  the 
disk  or  CD  ROM.  This  ensures  that  you 
can  be  identified  as  the  submitter  of  the 
scientific  information  and  allows  EPA  to 
contact  you  in  case  EPA  cannot  read 
your  scientific  views  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  scientific 
views.  EPA's  policy  is  that  EPA  will  not 
edit  your  scientific  views,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  the  scientific 
views  will  be  included  as  part  of  the 
scientific  views  that  are  placed  in  the 
official  public  docket,  and  made 
available  in  EPA's  electronic  public 
docket.  If  EPA  cannot  read  your 
scientific  views  due  to  technical 
difficulties  and  cannot  contact  you  for 
clarification,  EPA  may  not  be  able  to 
consider  your  scientific  views. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
scientific  views  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
scientific  views.  Go  directly  to  EPA 
Dockets  at  http://w\\-w. epa.gov/edocket. 
and  follow  the  online  instructions  for 
submitting  scientific  views.  To  access 
EPA's  electronic  public  docket  from  the 
EPA  Internet  Home  Page,  select 
"Information  Sources."  "Dockets,"  and 
"EPA  Dockets."  Once  in  the  system, 
select  'search.  "  and  then  kev  in  Docket 
ID  No,  OVV-2001-0010,  The'system  is 
an  "anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  information. 

ii.  E-mail.  Scientific  views  may  be 
sent  by  electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  No. 
OW-2001-0G10.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  scientific 
views  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
information  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
scientific  views  on  a  disk  or  CD  ROM 
that  you  mail  to  the  mailing  address 
identified  in  section  I.C.2,  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  <:haracters  and 
any  form  of  encryption. 
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2.  By  Mail.  Send  your  scientific  views 
to:  Water  Docket  in  the  EPA  Docket 
Center.  Environmental  Protection 
Agencv.  Mailcode  4101T.  1200 
Pennsvlvdnia  Ave..  N\V..  Washington, 
DC  20460.  Attention  Docket  ID  No. 
OW-2001-0010. 

3.  By  Hand  Deliven,-  or  Courier. 
Deliver  your  scientific  views  to:  Water 
Docket.  EPA  Docket  Center.  EPA  West, 
Room  B102.  l;im  Constitution  Ave.. 
N'W..  Wa.shington.  DC.  Attention  Docket 
ID  No.  O\V-200 1-0010.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
m  ^ectlon  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Scientific  Views  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
scientific  views: 

1.  Explain  your  scientific  views  as^ 
clearly  as  possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
scientific  views. 

4.  Provide  specific  examples  to 
illustrate  vour  concerns. 

5.  Offer  alternatives. 

6.  Make  sure  to  submit  your  scientific 
views  by  the  deadline  identified. 

7.  To  ensure  proper  receipt  bv  EPA. 
identif\-  the  appropriate  docket 
identification  number  in  the  subject  fine 
on  the  first  page  of  your  response,  It 
would  also  be  helpful  if  you  provided 
the  name.  date,  and  Federal  Register 
citation  related  to  vour  ■.(  n'ntific  views. 

II.  Background  and  Today's  Action 

A    What  Are  Recommended  Water 
Quality  Criteria'' 

Recommended  water  quality  criteria 
an-  the  concentrations  of  a  chemical  in 
water  at  or  below  which  aquatic  life  are 
protected  from  acute  and  chronic 
adverse  effects  of  the  chemical.  Section 
304(a)(1)  of  the  Clean  Water  Act 
requires  EPA  to  develop  and  publish, 
and  from  time  to  time  revise,  criteria  for 
water  accuratelv  reflecting  the  latest 
scientific,  knowledge.  Water  quality 
criteria  developed  under  section  3b4(a) 
are  based  solely  on  data  and  scientific 
judgments  They  do  not  consider 
economic  impacts  or  the  technological 
feasibilitv  of  meeting  the  criteria  in 
ambient  water.  Section  304(a)  criteria 
provide  guidance  to  States  and  Tribes  in 
adopting  water  quality  standards.  The 
criteria  also  provide  a  scientific  basis  for 
EPA  to  develop  Federally  promulgated 
water  qualitv  standards  under  section 
303(c). 


B.  What  Is  Atrazine  and  Why  Are  We 
Concerned  About  It? 

Atrazine  is  an  organic  chemical  used 
as  an  herbicide  throughout  the  U.S.  fbr 
control  of  weeds  in  agricultural  crops. 
Environmental  exposure  occurs  mainly 
from  its  application  as  an  herbicide  but 
may  also  occur  from  industrial 
manufacture,  distribution  releases, 
precipitation,  field  runoff,  and  drift. 
Atrazine  is  moderately  volatile  and 
soluble  in  water,  and  resistant  to  natural 
degradation  in  water.  Because  of 
atrazine's  chemical  properties  and 
widespread  use  as  an  herbicide, 
concerns  have  been  raised  over  the 
potential  risks  posed  by  exposure  of 
aquatic  organisms  to  it.  For  these 
reasons,  EPA  has  developed  the 
following  water  quality  criteria: 

C.  What  Are  the  National 
Recommended  Water  Quality  Criteria? 

Freshwater 

Aquatic  life  should  not  be  affected 
unacceptably  if  the:  One-hour  average 
concentration  of  atrazine  does  not 
exceed  1,500  ug/1  more  than  once  every 
three  years  on  the  average  (Acute 
Criterion)  and  if  the  Average  Primarv' 
Producer  Steinhaus  Similarity  deviation 
for  a  site) is  less  than  5%  (as  determined 
using  the  Comprehensive  Aquatic 
Systems  Model  (CASM) '  or  other 
appropriate  model  and  index)  and  is  not 
exceeded  more  than  once  every  three 
years  (or  other  appropriate  return 
frequency  sufficient  to  allow  system 
recoverv').  The  5%  index  for  the 
protection  of  aquatic  plant  community 
should  also  be  protective  of  most 
freshwater  animals  (Chronic  Criterion). 

Saltwater 

Aquatic  life  should  not  be  affected 
unacceptably  if  the:  One  hour  average 
concentration  of  atrazine  does  not 
exceed  760  ug/1  more  than  once  every 
tliree  years  on  the  average  (Acute 
Criterion)  and  if  the  thirty-day  average 
concentration  of  atrazine  does  not 
exceed  17  ug/1  more  than  once  every 


'  CASM  it  an  aquatic  ecological  food  chain 
model,  specifically,  the  Comprehensive  Aquatic 
Systems.Model  (Bartell  et  al.  2000.  Bartell  et  al 
1999.  DeAngelis  et  al  1989). 

Bartell.  SJvl..  K.R.  Campbell.  CM.  Lovelock,  S.K. 
Nair.  and  J.L.  Shaw.  2000.  Characterizing  aquatic 
ecological  risk  from  pesticides  using  a  diquat 
dibromide  case  study  m.  Ecological  Process 
Models.  EnTiron.  Toxicol,  Chem.  19(5):1441-1453. 
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three  years  on  the  average  (Chronic 
Criterion). 

D.  How  Are  the  Revised  Draft  Criteria  in 
Todays  Publication  Different  From  the 
2001  Criteria? 

The  revised  draft  criteria  in  today's 
publication  incorporate  information  on 
the  toxicity  of  atrazine  to  aquatic  plants 
and  invertebrates  that  had  not  been 
available  at  the  time  of  the  2001 
publication.  The  change  in  critical 
endpoints  reflects  the  scientific  views  of 
the  Agency,  the  registrant,  and  those 
received  from  the  public. 

E.  How  Has  EFA  Coordinated 
Development  of  Ecological  Risk 
Assessments  on  Atrazine  Between  the 
Office  of  Water  lOWl  and  the  Office  of 
Pesticide  Programs  I OPPj? 

-  Concurrent  with  OW's  release  of  the 
Draft  Aquatic  Life  Criteria  Document  for 
Atrazine  at  66  FR  49186.  OPP  released 
its  Preliminary  Ecological  Fate  and 
Effects  Risk  Assessment  of  Atrazine  at 
66  FR  49180.  Both  offices  shared  their 
aquatic  toxicity  data  bases  for  atrazine 
in  the  development  of  their  risk 
assessment  documents.  OW  and  OPP 
also  shared  scientific  views  received  on 
their  respective  risk  assessment 
documents  in  response  to  their 
publication  for  review  by  the  public. 

Today.  EPA  is  notif\ing  the  public 
about  the  availability  of  this  aquatic  life 
criteria  document  for  atrazine  to  expand 
the  public's  involvement  in  the  criteria 
development  process.  Simultaneously, 
EPA  is  publishing  its  Ecological  Fate' 
and  Effects  Risk  Assessment  for  atrazine 
under  FIFRA  {http://www.epa.gov/ 
oppsrrd  1  /reregistra  tion  /a  trazin  e/) . 

EPA  notified  the  public  of  its  intent 
to  develop  aquatic  life  criteria  for 
atrazine  in  the  Federal  Register  on 
October  29.  1999  (64  FR  58409).  At  that 
time  EPA  made  available  to  the  public 
all  references  identified  by  a  recent 
literature  review  and  solicited  any 
additional  pertinent  data  or  scientific 
views  that  would  be  useful  in 
developing  the  draft  aquatic  life  criteria 
for  atrazine.  EPA  then  made  the  draft 
aquatic  life  criteria  document  for 
atrazine  available  for  public  review. 

The  Office  of  Water  and  the  Office  of 
Pesticide  Programs  will  continue  to 
work  together  and  with  stakeholders 
(States.  Tribes,  manufacturers,  growers, 
and  other  interested  parties)  tn  develop 
an  implementation  document  for  States 
and  Tribes  to  use  in  their  adoption  of 
atrazine  criteria  in  State  and  Tribal 
standards.  The  draft  implementation 
document  will  be  made  available  for 
public  review.  EPA's  current  thinking  is 
that  the  document  would  include: 
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•  Mechanisms  for  States  and  Tribes  to 
refine  the  exposure  duration  and 
frequency  components  of  the  atrazine 
criteria  to  best  meet  their  more  specific 
needs; 

•  Mechanisms  for  States  and  Tribes  to 
best  define  exposure  duration  and 
frequency  components  of  their  criteria 
to  clearly  establish  when  a  water  as 
impaired  (i.e.,  the  water  quality  criteria 
are  not  being  attained  in  stream)  due  to 
atrazine  contamination; 

•  Mechanisms  to  establish  screening 
levels  (rolling  a\erage  concentrations 
below  the  criteria)  that  if  met  would 
alleviate  the  need  for  States  and  Tribes 
to  run  complex  models  to  determine  if 
the  chronic  freshwater  criteria  is  being 
met; 

The  Office  of  Water  expects  that  it 
will  obtain  the  necessary  data  to  support 
the  implementation  document  through  a 
data  generation  agreement  between  the 
Office  of  Pesticides  Programs  and  the 
Registrant.  The  Registrant  will  conduct 
a  three  year  monitoring  program  in 
selected  waters  that  will  generate  the 
data  that  EPA  would  use  to  provide 
additional  information  on  how  States 
and  Tribes  may  adjust  standards  for 
more  localized  duration  and  frequency 
components  of  the  criteria  and  more 
refined  definitions  of  frequencv  and 
duration  components  of  their  criteria  to 
clearly  establish  when  a  water  is 
impaired  waters  for  the  purposes  of 
CWA  sections  305(b)  and  303(d). 

F.  What  Specific  Questions  of  Science 
Does  EPA  Wont  X'lews  on? 

Though  the  public  is  welcome  to 
submit  scientific  views  on  any 
component  of  the  atrazine  aquatic  life 
criteria  document.  EP.-K  is  specificallv 
interested  in  scientific  views  on  the 
following  issues  of  science: 

•  The  use  of  the  Average  Primary 
Producer  Steinhaus  Similarity  deviation 
of  5%  (as  determined  using  tbe 
Comprehensive  Aquatic  Systems  Model 
(CASM))  as  protective  of  chronic  effects 
to  freshwater  aquatic  life; 

•  The  applicability  of  the  same 
approach  to  tbe  protection  of  chronic 
effects  to  salt  water  aquatic  life  in  place 
of  a  Guidelines  calculated  concentration 
stated  above  in  II. C,  Conceptuallw  the 
approach  used  for  fresh  water  chronic 
criteria  should  be  equally  applicable  to 
salt  water  chronic  criteria  To  date. 
however,  salt  water  toxicitv  data  have 
not  been  employed  in  the  model. 
Additionally,  there  are  fewer  atrazine 
toxicity  data  available  for  salt  water 
species  than  for  freshwater  species. 


G   Where  Can  I  Find  More  Intorniation 
on  EPA  s  Revised  Process  tor  Developing 
.Vew  or  Revised  Draft  Criteria'' 

The  Agency  published  detailwi 
information  about  its  revised  process  fur 
de\'eluping  and  re\ising  criteria  in  the 
Federal  Register  on  December  10.  1998 
(63  FR  68354)  and  in  the  EPA  document 
entitled.  National  Recommended  Water 
Quality—  Correction  (EPA  822-Z-99- 
001.  April  1999).  The  purpose  of  the 
revised  process  is  to  provide  expanded 
opportunities  for  public  input,  and  to 
make  the  criteria  development  process 
more  efficient. 

Dated;  October  31,  2003. 
G.  Tracy  Mehan, 

Assistant  Administrator.  Office  of  Water. 
IFR  Doc.  03-28102  Filed  11-6-03;  8.45  am] 

BILLING  CODE  6S60-S0-P 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  an  Open  Meeting  of  the 
Board  of  Directors 

TIME  AND  DATE:  The  meeting  of  tbe  Board 
of  Directors  is  scheduled  to  begin  at  10 
a.m.  on  Wednesday,  November  12, 
2003. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW.,  Washington.  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Capital  Plan  Amendment  for  the 
Federal  Home  Loan  Bank  of  Dallas. 
Consideration  of  an  amendment  to  the 
Dallas  Bank  capital  plan  to  include  an 
identification  process  for  shares  of  Class 
B  stock  that  are  subject  to  a  member's 
stock  redemption  notice. 

Approval  of  the  2004  Administrative 
and  Non-Administrative  Budget  for  the 
Financing  Corporation.  12  CFR  995.6(b) 
requires  the  Finance  Board  to  approve 
the  budget  submitted  by  the  Financing 
Corporation  each  year 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gottlieb,  Paralegal  Specialist, 
Office  of  General  Counsel,  by  telephone 
at  202/408-2826  or  by  electronic  mail  at 
gottliebm  '&fhfb  .gov. 

Dated:  November  5,  2003. 

By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
General  Counsel. 
(FR  Doc.  03-28207  Filed  11-5-03;  12:30  pm] 

BILLING  CODE  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
aliD  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  21    2003 

A.  Federal  Reserve  Bank  of  .\tlanta 
(Sue  Costeilo,  Vice  President)  1000 
Peachtree  Street.  N.E..  .Atlanta.  Georgia 
30303: 

1 .  John  Alfred  Melancon,  Jr.,  St. 
Martinville,  Louisiana;  to  acquire  shares 
of  First  Bankshares  of  St.  Martin,  Ltd.. 
and  its  subsidiar>'.  First  Louisiana 
National  Bank,  both  of  Breaux  Bridge, 
Louisiann 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director. 
Regional  and  Community  Bank  Group) 
101  Market  Street.  San  Francisco, 
California  94105-1579: 

J.  David  and  Verla  Sorensen.  Salt 
Lake  City,  Utah,  and  Jeffrey  and  Sheila 
Smith,  Midland,  Texas;  to  retain  voting 
shares  of  Community  Bancorp,  and 
thereby  retain  shares  of  Community 
Bank  of  Nevada,  both  of  Las  Vegas, 
Nevada.  In  addition,  David  and  Verla 
Sorensen  to  acquire  up  to  25  percent  of 
Community  Bancorp,  Las  Vegas, 
Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  November  3.  2003. 
Robfrt  de\'.  Frierson. 
Deputy  Secretary-  of  the  Board. 
[FR  Doc  03-28100  Filed  11-6-03;  8:45  am] 

BILLING  CODE  62'0-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  [12  CFR  Part 
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225).  and  all  other  applicable  statutes 
and  mgulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
hank  holding  companv  and  all  of  the 
banks  and  nf)nbanking  companies 
owned  bv  the  bank  holding  company. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  inav  e.xpress  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
propoNal  also  involves  the  acquisition  of 
a  nonbankmg  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  I'.S.C.  184 -i)  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wivxv.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  1 
2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Nddine  W    Wallman,  .\•^sl^t,lllt  Vice 
President)  1455  East  Sixth  Street. 
Cleveland,  Ohio  44101-2566: 

J.  PSB  Holdings.  Inc  .  New 
Matamoras.  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
peoples  Savings  Bank.  New  Matamoras, 
Ohio 

B.  Federal  Reserve  Bank  of  Dallas 
(\V.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Tolleson  Wealth  Management,  Inc., 
Dallas.  Te.xas.  and  Tolleson  Wealth 
Management  of  Delaware.  Inc.,  Dallas. 
Texas:  to  become  bank  holding 
companies  bv  acquiring  100  percent  of 
the  voting  shares  of  Toileson  Tolleson 
Private  Bank.  Dallas.  Texas. 

In  connection  with  this  application. 
Tolleson  Wealth  Management,  Inc..  and 
Tolleson  Wealth  Management  of 
Delaware.  Inc..  Dallas,  Texas,  also  have 
applied  to  acquire  100  percent  of  the 
voting  shares  of  TTG  Service.  Inc.; 
Tolleson  Private  Wealth  Management 
l.P;  and  Tolleson  Funding  LP.  all  of 
Dallas,  Texas,  and  therebv  engage  in 
extending  and  servicing  extensions  of 
credit  and  providing  investment  and 


advisory  services  pursuant  to  sections 
225.28(b)(1)  and  225.28(b)(6)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3,  2003. 
Robert  deV.  Frierson, 

Dvputy  Secretary  of  the  Board.  _ 

IFR  Doc.  0.3-28098  Filed  11-6-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  dffectly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  21,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta.  Georgia 
30303; 

3.  Bonifay  Holding  Company,  Inc.. 
Bonifay.  Florida;  to  engage  de  novo,  in 
making,  acquiring,  brokering,  or 
servicing  loans  or  other  extensions  of 
credit,  pursuant  to  section  225.28(b)(1) 
of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  3.  2003. 
Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Boanl 

[FR  DOC.03-2B099  Filed  ]  l-f^03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TIME  AND  DATE:  9  a.m.  (e.s.t.) 
PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street.  NW.,  Washington.  DC, 
STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Parts  Open  to  the  Public 

9  a.m.  (EST)  Convene  Meeting. 

1.  Approval  of  the  minutes  of  the 
October  20.  2003,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Semiannual  review  of  status  of 
audit  recommendations. 

4.  Presentation  bv  the  Department  of 
Labor  and  KPMG  LLP. 

5.  Investment  policy  review. 

6.  Annual  ethics  briefing. 

Parts  Closed  to  the  Public 

7.  Persimnel  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  |.  Trabucco,  Director.  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  November  5.  2003. 
Elizabeth  S.  Woodruff. 

Secietary  tu  the  Board.  Federal  Retirement 
Thrift  Investment  Board. 
(FR  Doc.  (.'3-28240  Filed  1  l-.i-03;  2:58  pm] 
BILLING  CODE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
[Document  Identifier:  OS-0990-TANF] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  the  Secretarv, 
Department  of  Health  and  Human 
Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  .Act  of  1995,  the 
Office  of  the  Secretarv  (OS),  Department 
of  Health  and  Human  Services  Js 
publishing  the  following  summary  of 
proposed  collections  for  public 
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comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utilitv  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

»fJ  Type  of  Information  Collection 
Request:  New  Collection; 

Title  of  Information  Collection: 
Survey  of  State  and  Locao  Contracting 
Officials  on  Contracting  for  Social 
Services  Under  Charitable  Choic:e; 

Form/OMB  .\o.:  (DS-0990-TANF: 

Use:  This  data  collection  will  enable 
HHS  to  document  the  extent  to  which 
state  and  local  contracting  officials  in 
the  Temporary  Assistance  for  Needv 
Families  and  Substance  Abuse 
Prevention  and  Treatment  programs 
understand  and  implement  federal 
charitable  Choice  regulations  governing 
the  provisions  of  social  services  by 
faith-based  organizations.  The 
information  will  be  collected  via  a  mail 
sur\ey  of  a  total  of  1 73  respondents  at 
the  state  and  local  levels. 

Frequency:  One  time; 

Affected  Public:  State,  local,  or  tribal 
governments. 

Annual  Xumber  of  Respondents:  173; 

Total  Annual  Responses:  173; 

Average  Burden  Per  Response:  30  to 
90  minutes; 

Total  Annual  Hours:  175. 

#2  Type  of  Information  Collection 
Request:  New  collection; 

Title  of  Information  Collection: 
Implementation  of  an  Internet  &  Paper- 
Based  I'niform  Data  Set  for  OMH- 
Funded  Activities: 

Form/OMB  So.:  OS-0990-OMH. 

Use:  Involves  transitioning  the 
developed  paper-based  UDS  modules  to 
the  Web-based  prototype  and  will  be 
implemented  among  OMH-parlners. 
Will  be  regular  system  for  reporting 
program  management  and  performance 
data  for  all  ONIH-funded  activities. 

Frequency:  Quarterly: 

Affected  Public:  Business  or  oilier  for 
profit,  not  for  profit  institutions.  State, 
local,  or  tribal  government; 

Annual  Xumber  of  Respondents: 
2,772; 

Total  Annual  Responses:  2,772; 

Average  Burden  Per  Response:  1  hour; 

Total  Annual  Hours:  2.772. 

To  obtain  copies  of  the  supporting 
statement  and  anv  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  access  the  HHS  Web 
site  address  at  bttp://\^'ww. hbs.gov, 
oirm/infocoUect/ pending/  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  OS 
document  identifier,  to 
Naomi. Cook'&hbs. gov,  or  call  the 
Reports  Clearance  Office  on  (202)  690- 
5522.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  OS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
Department  of  Health  and  Human 
Services,  Office  of  the  Secretary, 
Assistant  Secretar\'  for  Budget, 
Technology,  and  Finance,  Office  of 
Information  and  Resource  Management, 
Attention;  Naomi  Cook  (0990-TANF/ 
OMH),  Room  531-H.  200  Independence 
Avenue,  SW..  Washington  DC  20201. 

Dated:  October  24.  2003. 
John  P.  Burke  UI, 

Office  of  the  Secretary.  Paperwork  Reduction 
Act  Reports  Clearance  Officer. 
[FRDoc.  03-28017  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4168-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Innovative  Administration  Systems  for 
Vaccines:  Meeting 

agency:  CJlfice  of  the  Assistant 
Secretary  for  Public  Health  Emergency 
Preparedness,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  is  announcing 
the  following  public  meeting: 
Innovative  Administration  Systems  for 
Vaccines.  The  topic  to  be  discussed  is 
the  latest  scientific  and  clinical 
developments  in  innovative 
administration  systems  for  vaccines. 
These  discussions  will  facilitate  the 
development  of  vaccine  delivery 
systems  relative  to  the  storage  and 
deployment  of  vaccines  and  the  rapid 
implementation  of  mass  vaccination 
programs.  The  meeting  will  include 
sessions  on  Jet  injector.  Transdermal 
(microneedles,  patches)  and 
Transmucosal  (oral,  nasal,  aerosol) 
systems.  A  detailed  agenda,  once 
finalized,  will  be  posted  on  the  meeting 
Web  site. 

DATES  AND  TIME:  The  meeting  will  be 
held  on  December  18.2003,  from  8:30 
a.m.  to  5  p.m.  and  on  December  19, 
2003  from  8:30  a.m.  to  4  p.m. 
LOCATION:  The  meeting  will  be  held  at 
The  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland, 


FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  can  be  addressed  to:  the  e-mail 
address  vaccine75(Msaic.com  or  bv 
telephone  to  301-228-3124 
REGISTRATION:  Registration  is  available 
at  the  following  Web  site  until 
November  26,  2003:  http:// 
i\^\-w. seeuthere.com/event/m2c640- 
854475248370.  A  nominal  registration 
fee  of  $30  will  be  charged  those 
registering  up  to  November  26,  2003. 
After  November  26  attendee  registration 
will  occur  on-site  at  a  S40  registration 
fee. 

Limited  space  is  available  for 
exhibitors.  Potential  exhibitors  are 
asked  to  inquire  via  the  e-mail  address 
or  phone  number  listed  above.  An 
exhibitor  fee  of  Si  25  will  be  charged. 

Dated:  November  1,  2003. 
Jerome  Donlon, 

Senior  Science  Adviser,  HHS. 

[FR  Doc.  03-28084  Filed  11-6-03;  8:45  am) 

BILLING  CODE  4150-37-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  04004] 

Public  Health  Conference  Grant 
Program:  Notice  of  Availability  of 
Funds- Amendment 

A  notice  announcmg  the  availability' 
of  fiscal  year  2004  funds  to  support  a 
Public  Health  Conference  Grant  Program 
was  published  in  the  Federal  Register 
on  August  28,  2003,  Volume  68, 
Number  167.  pages  51781-51785.  The 
notice  is  amended  as  follows:  pa^ 
51782,  second  column.  Section  D. 
Funding,  third  paragraph,  delete  lines 
11  through  15.  "Application  requests 
that  exceed  550,000  (CDC)  or  $10,000 
(ATSDR)  will  be  determined  as  noq 
responsive  and  will  be  returned  to  the 
applicant  without  review". 

Page  51783,  second  column.  Section 
G.  Content,  after  the  second  paragraph, 
insert; 

The  LOI  should  specifically  describe 
the  following  requirements: 

•  The  name  of  the  organization 

•  Primary  contact  persons  name 

•  Mailing  address 

•  Telephone  number  and,  if  available, 
fax  number  and  e-mail 

•  Title  of  the  proposed  conference — 
include  the  term  "conference," 
"symposium,"  or  similar  designation 

•  Date(s)  of  conference — inclusive  dates 
(not  a  series)  of  the  conference 
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•  Location  of  city.  State,  and  physical 
facilities  required  for  the  conduct  of 
the  meeting 

•  Project  topics,  (no  more  than  2) 

•  Total  conference  cost  and  total 
requested  from  CDC 

•  Intended  audience,  approximate 
number,  and  profession  of  persons 
expected  to  attend, 

•  histification  for  the  conference 
These  changes  apply  only  to  Cycles  B 

and  C:  of  the  conference  support 
application  and  funding  process. 

Dated:  November  3,  2003. 
Edward  Schultz, 

Acting  DireLtur.  Procurement  and  Gmnts 
Office.  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  0,3-28021  Filed  ll-«-03:  8:45  am] 

BILUNG  CO0€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee 

la  dccordancu  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub.  L.  92^6.3),  the  Agency  for  Toxic 
Substances  and  Disease  Registrv 
(ATSDR)  £nd  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

\'ame:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHESJ. 

Time  and  Date:  12  p.m.-8  p.m.,  December 
2,  2003. 

Place  jyjE  Information  Center.  475  Oak 
Ridge  Turnpike.  Oak  Ridge,  Tennessee. 
37830.  Telephone:  (865)  241-4780. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liabilitv  Act  (CERCLA  or 
■'Superfund'l.  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 


research,  emergency  response,  and 
preparation  of  toxicologicai  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  2000,  the  Department  of  Htalth  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facOities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 
Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Dijector,  CDC.  and  the  Administrator, 
ATSDR,  pertaining  to  CDC's  and  ATSDRs 
public  health  activities  and  research  at  this 
DOE  site.  Activities  shall  focus  on  providing 
the  publip  with  a  vehicle  to  express  concerns 
and  provide  advice  and  recommendations  to 
CDC  and  ATSDR.  The  purpose  of  this 
meeting  k  to  receive  updates  from  ATSDR 
and  CDC,  and  to  address  other  issues  and 
topics,  as  neces.sary. 

Matters  to  be  Discussed:  The  agenda 
includes  a  discussion  of  the  final  public 
health  assessment  on  Uranium  Release  from 
the  Y-12  plant,  presentation  on  the  chemical 
screening  process  for  biota,  updates  from  the 
Public  Health  Assessment.  Public  Health 
Needs  Assessment,  Agenda,  and  Outreach 
and  Communications  Workgroup.  Agenda 
items  yeisubject  to  change  as  priorities 
dictate. 

For  Further  Information  Contact:  Lorine 
Spencer,  Designated  Federal  Official,  or 
Marilyn  Palmer.  Committee  Management 
Specialist  Division  of  Health  Assessment 
and  Consultation,  ATSDR.  1600  Clifton  Road, 
N^E.,  M/S  E-32.  Atlanta,  Georgia  30333. 
telephony  l-888-42-ATSDR(28737),  fax 
(404)498-1744. 

The  Dioector.  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  Jo  sign  Federal  Register  notices 
pertaininj  to  announcements  of  meetings  and 
other  con»mittee  management  activities,  for 
both  CDQand  ATSDR. 

Dated:  November  3,  2003. 
loseph  E.  Salter,      " 

Acting  Director.  Management  Analysis  and 
Senices  (^ffice.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-28027  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4163-ia-P 


ACTtON:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-196] 

Notice  of  the  Revised  Priority  List  of 
Hazardous  Substances  That  Will  Be 
the  Subject  of  Toxicologicai  Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  U.S. 
Department  of  Health  and  Human 
Services  (HHS). 


SUMMARY:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilitv  Act 
(CERCLA  or  Superfund).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Environmental 
Protection  Agency  (EPA)  revise  the 
Priority  List  of  Hazardous  Substances. 
This  list  includes  substances  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL) 
which  have  been  determined  to  be  of 
greatest  concern  to  public  health  at  or 
around  these  NPL  hazardous  waste 
sites.  This  announcement  provides 
notice  that  the  agencies  have  developed 
and  are  making  available  a  revised 
CERCLA  Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available.  Each  substance 
on  the  priority  list  is  a  candidate  to 
become  the  subject  of  a  toxicologicai 
profile  prepared  by  ATSDR  and 
subsequently  a  candidate  for  the 
identification  of  priority  data  needs. 

In  addition  to  the  Priority  List  of 
Hazardous  Substances.  ATSDR  has 
developed  a  Completed  Exposure 
Pathway  Site  Count  Report.  This  report 
lists  the  number  of  sites  or  events  with 
ATSDR  activities  where  a  substance  has 
been  found  in  a  completed  exposure 
pathway  (CEP).  This  report  is  included 
in  the  Support  Document  of  the  Prioritv 
List. 

ADDRESSES:  Requests  for  a  copy  of  the 
report,  the  200.3  CERCLA  Priority  List  of 
Hazardous  Substances  Thai  Will' Be  The 
Subject  of  Toxicologicai  Profiles  and 
Support  Document,  including  the  CEP 
report,  should  bear  the  docket  control 
number  ATSDR-196,  and  should  be 
submitted  to:  ATSDR  Information 
Center,  Division  of  Toxicology.  Mail 
Stop  E-29,  1600  Clifton  Rd.,  N.E.. 
Atlanta.  Georgia  30333.  Requests  must 
be  in  writing. 

Electronic  Availability:  The  2003 
Priority  List  of  Hazardous  Substances 
will  be  posted  on  ATSDRs  World-Wide 
Web  server  on  the  Internet  located  at 
hnp://w\\-\\'.atsdr.cdc.gov/(:list.html.  The 
CEP  Report  u-ill  also  be  posted  at 

http://m\iv.atsdr. cdc.gov/cep. html. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  any  comments 
received  will  be  considered  for 
inclusion  in  the  next  revision  of  the  list 
and  placed  in  a  publicly  accessible 
docket:  therefore,  please  do  not  submit 
confidential  business  or  other 
confidential  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
ATSDR.  Division  of  Toxicology. 
Emergency  Response  and  Scientific 
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Assessment  Branch,  1600  Clifton  Road, 
N.E..  Mai!  Stop  E-29.  Atlanta.  Georgia 
303.3,3,  telephone  888-422-8737. 
SUPPLEMENTARY  INFORMATION:  CERCLA 
establishe.s  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  that  are  most 
(  ommnnlv  found  at  facilities  on  the 
CERCLA  NPL.  Section  104(i)(2)  of 
f:ERCLA.  as  amended  (42  U.S.C. 
9604{iJ(2)j,  required  that  the  two 
agencies  prepare  a  list,  in  order  of 
prinritv.  nf  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  have 
been  determined  to  pose  the  most 
--ignificant  potential  threat  to  human 
health  (see  52  FR  12866.  April  17, 
1987),  CERCLA  also  required  the 
agencies  to  revise  the  priority  list  to 
include  100  or  more  additional 
hazardous  substances  (see  53  FR  41280. 
October  20,  1988),  and  to  include  at 
least  25  additional  hazardous 
substances  in  each  of  the  three 
successi\e  years  following  the  1988 
revision  (see  54  FR  43619,  October  26. 
1989;  55  FR  42067.  October  17.  1990;  56 
FR  52166,  October  17,  1991).  CERCLA 
also  requires  that  ATSDR  and  EPA  shall, 
at  least  annually  thereafter,  revise  the 
list  to  include  additional  hazardous 
substances  that  have  been  determined  to 
pose  the  most  significant  potential 
threat  to  human  health.  In  1995.  the 
agencies  altered  the  publication 
schedule  of  the  priority  list  by  moving 
to  a  2-year  publication  schedule, 
reflecting  the  stability  of  this  listing 
activity  (60  FR  16478,  March  30.  1995). 
As  a  result,  the  priority  list  is  now  on 
a  2-year  publication  schedule  with  a 
yearly  informal  review  and  revision. 
Each  substance  on  the  CERCLA  Prioritv 
List  of  Hazardous  Substances  is  a 
c  andidate  lo  become  the  subject  of  a 
to.xicological  profile  prepared  bv 
ATSDR  and  subsequently  a  candidate 
for  the  identification  nf  prioritv  data 
needs. 

The  initial  priority  lists  of  hazardous 
substances  (1987-1990)  were  based  on 
the  most  comprehensive  and  relevant 
information  available  when  the  lists 
were  developed.  More  comprehensive 
sources  of  information  on  the  frequency 
of  occurrence  and  the  potential  for 
human  e.xposure  to  substances  at  NTL 
sites  became  available  for  use  in  the 
1991  prioritv  list  with  the  development 
of  ATSDRsHazDat  database.  Utilizing 
this  database,  a  revised  approach  and 
algorithm  for  ranking  substances  was 
developed  in  1991.  and  a  notice 
announcing  the  intention  of  ATSDR  and 
EPA  to  revise  and  re-rank  the  Priority 
List  of  Hazardous  Substances  was 


published  x)n  lune  27.  1991  (56  FR 
29485).  The  subsequent  1991  Priority 
List  and  revised  approach  used  for  its 
compilation  was  summarized  in  the 
"Revised  Prioritv  List  of  Hazardous 
Substances"  Federal  Register  notice 
published  October  17,  1991  (56  FR 
52166),  The  same  approach  and  the 
same  basic  algorithm  have  been  used  in 
all  subsequent  activities,  including  the 
2003  listing  activity.  The  algorithm  used 
in  ranking  hazardous  substances  on  the 
priority  list  consists  of  three  criteria, 
which  are  combined  to  result  in'the 
total  score.  The  three  criteria  are: 
frequency  of  occurrence  at  NPL  sites: 
toxicity:  and  potential  for  human 
exposure. 

Since  HazDat  is  a  dynamic  database 
with  ongoing  data  collection,  additional 
information  from  the  HazDat  database 
became  available  for  the  2003  listing 
activity.  This  additional  information  has 
been  entered  into  HazDat  since  the 
development  of  the  2001  Priority  List  of 
Hazardous  Substances.  The  site-specific 
information  from  HazDat  that  is  used  in 
the  listing  activity  has  been  collected 
from  ATSDR  public  health  assessments, 
health  consultations,  and  from  site  file 
data  packages  that  are  used  to  develop 
these  public  health  assessments.  The 
new  information  may  include  more 
recent  NPL  frequency  of  occarrence 
data,  additional  concentration  data,  and 
more  information  on  exposure  to 
substances  at  NPL  sites.  With  these 
additional  data,  11  substances  have 
been  replaced  on  the  list  of  275 
substances  since  the  2001  publication. 
Of  the  11  replacement  substances,  6  are 
new  candidate  substances,  and  5  are 
substances  that  were  previouslv  under 
consideration.  These  replacement 
substances  and  changes  in  the  order  of 
substances  appearing  on  the  CERCLA 
Priority  List  of  Hazardous  Substances 
will  be  reflected  in  the  program 
activities  that  rely  on  the  list  for  future 
direction. 

The  2003  Priority  List  of  Hazardous 
Substances  includes  275  substances  that 
have  been  determined  to  be  of  greatest 
concern  to  public  health  based  on  the 
criteria  of  CERCLA  Section  104(i)(2)  [42 
U.S.C.  9604(i)(2)l.  A  total  of  863 
candidate  substances  have  been 
analyzed  and  ranked  with  the  current 
algorithm.  Of  these  candidates,  the  275 
substances  on  the  priority  list  may 
become  the  subject  of  toxicological 
profilps  in  the  future  The  top  25 
substances  on  the  2003  Prioritv  List  of 
Hazardous  Substances  are  listed  below. 


Rank 


Substance  name 


1    Arsenic. 

2  Lead 


Rank  Substance  name 

3  .....     Mercury. 

4  Vinyl  Chloride 

5  Polyctilonnated  Biptienyls. 

6  Benzene. 

7  Cadmium 

8  Polycyclic  Aromatic  Hydrocarbons. 

9  Benzo(a)Pyrene 

10  Benzo(b)Ruoranthene. 

11    Ctiloroform. 

12  DDT.  P.P'- 

13   Aroclor  1254. 

14   Aroclor  1260 

15   Dit>en20(a.ri)Anttiracene 

16  Tnchloroetfiylene. 

17  Chromium.  Hexavalent. 

18  Dieldrin. 

19  Phosphoms.  White. 

20  Chlordane. 

21   DDE.  P.P'- 

22  Hexachlorobutadiene 

23  Coal  Tar  Creosote. 

24  DDD,  P'.  P'- 

25  Benzidine. 

ATSDR  and  EPA  intend  to  publish  the 
next  revised  list  of  hazardous 
substances  in  two  years,  with  an 
informal  review  and  revision  performed 
in  one  year.  These  revisions  will  reflect 
changes  and  improvements  in  data 
collection  and  availability.  Additional 
information  on  the  existing 
methodology  used  in  the  development 
of  the  CERCLA  Priority  List  of 
Hazardous  Substances  can  be  found  in 
the  Support  Document  to  the  List  and  in 
the  Federal  Register  notices  mentioned 
above. 

In  addition  to  the  revised  priority  list. 
ATSDR  is  also  releasing  a  Completed 
Exposure  Pathway  Site  Count  Report.  A 
completed  exposure  pathway  (CEP)  is 
an  exposure  pathway  that  links  a 
contaminant  source  to  a  receptor 
population.  The  CEP  ranking  is  very 
similar  to  a  sub-component  of  the 
potential-for-human-exposure 
component  of  the  listing  algorithm.  The 
CEP  ranking  is  based  on  a  site  frequency 
count,  and  thus  lists  the  number  of  sites 
at  which  a  substance  has  been  found  in 
a  CEP.  ATSDRs  HazDat  database 
contains  this  information  which  is 
derived  from  ATSDR  public  health 
assessments  and  health  consultations. 
Because  exposure  to  hazardous 
substances  is  of  significant  concern. 
ATSDR  is  publishing  this  CEP  report 
along  with  the  CERCLA  Priority  List  of 
Hazardous  Substances.  Since  this  CEP 
report  focuses  on  documented  exposure, 
it  provides  an  important  prioritization 
based  on  substances  to  w  hich  people  are 
exposed. 

The  substances  on  the  CEP  report  are 
similar  to  the  substances  on  the 
CERCLA  Priority  List  of  Hazardous 
Substances.  However,  there  are  some 
substances  that  are  on  the  CEP  report 
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because  they  are  frequently  found  in 
completed  exposure  pathways,  but  are 
not  on  the  CERCLA  Priority  List  because 
they  have  a  very  low  toxicity  (p.g  , 
sodium).  Since  the  CERCL.\  Priority  List 
incorporates  three  different  components 
(toxicity,  frequency  of  occurrence,  and 
potential  for  human  exposure)  to 


I 
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determine  its  priority  substances, 
substances  with  very  low  toxicity  are 
not  on  the  CERCLA  Priority  List  and 
consequently  are  not  the  subject  of 
toxicologicai  profiles.  In  addition,  since 
the  Priority  List  is  mandated  by 
(CERCLA,  it  only  uses  data  from  sites  on 
the  CERCLA  National  Priorities  List, 


whereas  the  CEP  report  uses  data  from 
all  sites  with  ATSDR  activities  that  have 
a  CEP.  Of  the  100  substances  on  the  CEP 
report,  the  25  substances  found  at  the 
most  number  of  sites  in  a  CEP  are 
presented  below. 


Substance  name 


Lead  

Tnchloroethylene  

Arsenic    

Tetractiloroethylene  

Volatile  Organic  Compounds.  Unspecified 

Benzene  

Cadmium 

Ctiromlum   

Polyctilonnated  Biptienyls 

Mercury  

Manganese  

Zinc  

1,  1.1-Tncnloroethane 

Copper  

Chloroform  

1,  1 -Dichloroettiene  

Polycyclic  Aromatic  Hydrocarbons  

Benzo  (A)  Pyrene  

Mettiylene  Ctilonde  

Nickel !!!!!!!!!!"!!! 

Toluene  

Vinyl  Chlonde 

Banum  

Antimony  

1 ,  2-Dictiloro€ttiane  


Note:  Sorted  bv  the  .ALL  Sites  column. 

All  Sites  =  all  sites  with  ATSDR 
activities  that  have  a  CEP;  N'PL  Sites  = 
current  and  former  sites  on  the  .National 
Priorities  List,  as  mandated. 

Dated   November  .!.  2003 
Georgi  Jones, 
Director.  Office  of  Policy  and  External  Affairs. 

Agency  for  Tnxic  Substances  and  Disease 
Registry^ 

[FR  Doc.  03-28094  Filed  1 1-6-03;  8:45  am] 
BILLING  CODE  416a-7(M» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Advisory  Committee  on  ChilUhood 
Lead  Poisoning  Prevention:  Notice  of 
Cfiarter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463)  of  October  6,  1972,  that  the 
Advisory  Committee  on  Childhood  Lead 
Poisoning  Prevention,  Centers  for 
Disease  Control  and  Prevention,  of  the 


Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2 -year 
period  through  October  31,  2005. 

For  information,  contact  Marv  lean 
Brown,  R.N.,  ScD.  Executive  Secretary. 
Advisory  Committee  on  Childhood  Lead 
Poisoning  Prevention.  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  4770  Buford  Highway,  M/S  F 
30  Charablee,  Georgia  30341.  telephone 
404-498-1442. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  3,  2003. 
Joseph  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc,  03-28030  Filed  11-6-03;  8:45  am] 
BILLING  CODE  4163-19-P 


Number  of  sites  witti  substance  in  a 
CEP 


All  sites 


NPL  sites 


386 

251 

338 

280 

299 

192 

251 

198 

187 

129 

184 

130 

183 

126 

178 

121 

168 

111 

144 

86 

144 

84 

143 

88 

128 

108 

125 

73 

116 

90 

109 

93 

108 

75 

105 

55 

104 

72 

102 

65 

101 

66 

100 

81 

95 

54 

92 

SB 

89 

73 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Notice  of  Ctiarter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463)  of  October  6.  1972,  that  the  Board 
of  Scientific  Counselors,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Department  of  Health  and 
Human  Services,  has  been  renewed  for 
a  2-year  period,  extending  through 
October  31,  2005, 

For  further  information,  contact  Steve 
Ostroff  Executive  Secretary,  Board  of 
Scientific  Counselors.  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  1600  Clifton  Road,  NE,  M/S  C- 
12,  Atlanta,  Georgia  30333.  telephone 
404-639-3967  or  fax  404-639-3039. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
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the  authority  to  sign  Federal  Register 

notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated:  November  3,  2003. 
Joseph  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Sen'ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-28029  Filed  11-6-03,  8:45  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Public  Health  Genetics  Fellowship 

Announcement  Tvpe:  New. 

Funding  Opportunity  \'umber:  04059. 

Catalog  of  Federal  Domestic 
Assistance  \-umbfr:  93.283. 

Key  Dates: 

Letter  of  Intent  Deadline:  November 
26.  2003. 

Application  Deadline:  December  22. 
2003. 

I.  Funding  Opportunity  Description 

-Authority:  This  program  is  authorized 
under  Sections  301.  317(C).  and  317(G)  of  the 
Public  Health  Service  Act.  (42  U.S.C. 
Sections  241.  247b-^.  and  247b-«,  as 
amended). 

Purpose:  The  purpose  of  the  program 
is  to  establish  a  cooperative  agreement 
for  co-sponsoring  a  Public  Health 
Genetics  Fellowship  Program  for 
genetics  professionals  to  be  located  at 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  in  Atlanta,  GA  or 
other  CDC  locations.  The  intent  of  this 
program  is  to  mtroduce  genetics 
professionals  to  opportunities  in  public 
health  genetics  through  education, 
training  and  career-enhancing 
experiences. 

Fellowship  candidates  will  include 
genetics  professionals  who  are  at  the 
doctoral  (MD  and  PhD)  and  master's 
levels.  Typical  fellowships  for  genetics 
professionals  who  recently  completed 
their  training  will  be  for  a  maximum  of 
two  years.  For  mid-career  professionals, 
typical  fellowships  will  be  for  one  year, 
although  appointments  of  less  than  one 
year  may  be  made  under  special 
circumstances.  Varying  lengths  of  time 
for  fellowship  appointments  will  be 
considered  on  the  basis  of  CDC  and 
project  needs. 

This  program  addresses  the  "Healthy 
People  2010"  focus  areas  of:  Arthritis. 
Osteoporosis,  and  Chronic  Back 
Conditions:  Cancer;  Chronic  Kidnev 


Disease;  Diabetes;  Disability  and 

-Secondary'  Conditions;  Heart  Disease 
and  Stroke:  HIV:  Immunization  and 
Infectious  Diseases;  Maternal.  Infant, 
and  Child  Health;  Mental  Health  and 
Mental  Disorders;  Nutrition  and 
Overweight:  Oral  Health:  Respiratory 
Diseases:  and  Vision  and  Hearing 

Measurable  outcomes  of  the  program 
will  he  in  alignment  with  the  following 
performance  goal  for  CDC:  To  develop 
career  opportunities  for  genetics 
professionals  in  association  with  the 
recipient  organization  to  work  across 
CDC  program  areas  to  improve 
knowledge  concerning  genetics-related 
disease  and  disability;  and  to  identif\- 
causes  and  risk  factors  for  these 
conditions  in  order  to  develop 
prevention  strategies  and  evaluate  their 
effectiveness. 

Activities 

Recipient  activities  for  this  program 
are  as  follows: 

•  In  collaboration  with  CDC,  assist 
with  planning  and  implementation  of  a 
fellowship  program  for  genetic 
professionals  in  public  health.  The 
target  number  of  fellows  for  this  project 
is  up  to  two  a  year,  although  this  may 
be  increased  if  additional  funds  become 
available.  This  plan  should  include  the 
recruitment,  training  and  mentoring  of 
fellows  under  the  program 

•  FTovide  a  senior  staff  member  to 
serve  as  co-director  to  lead  fellowship 
recruitment  and  assist  in  the  selection 
and  mentoring  of  fellows. 

•  Identify-  and  recruit  fellowship 
candidates  with  expertise  in  appropriate 
topic  areas  and  implement  a  recruitment 
plan  through  ad^  ertisements, 
announcements,  professional 
associations,  and  complementary 
training  programs. 

•  Assist  CDC  in  the  selection  of 
candidates  appropriate  for  the  public 
health  genetics  fellowship  program. 
Selection  of  candidates  will  be  made  by 
a  committee  comprised  of  members  of 
the  recipient  organization  in 
conjunction  with  CDC. 

•  Provide  opportunities  for  fellows  to 
present  their  fellowship  work  and 
participate  in  national  networking, 
policy  development  conferences,  and 
workshops  to  expand  professional 
growth  and  skill  levels. 

•  Provide  salary  and  benefits 
commensurate  with  the  background  and 
experience  for  fellows  selected  in  the 
program.  This  includes  recipient 
support  of  related  costs  for  the 
fellowships,  including  travel  and 
training  expenses;  and  for  recipient  staff 
salaries  and  related  technical  and 
administrative  costs. 


•  Collect  and  report  to  CDC 

information  on  status  of  fellows  for  up 
to  five  years  aher  completion  of  the 
fellowship  program  in  order  to  assess 
the  impact  of  the  fellowship  program  on 
public  health  genetics. 

In  a  cooperative  agreement.  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring.  CDC  Activities  for  this 
program  are  as  follows: 

•  Assist  in  the  development  and 
implementation  of  the  overall 
fellowship  plan  and  training  program 

In  that  regard.  CDC  will  provide  a  senior 
staff  member  to  serve  as  fellowship  co- 
director  in  the  planning  and  conduct  of 
the  program. 

•  Provide  formal  and  informal 
training  opportunities  to  the  recipient 
organization  and  the  assigned  fellows. 

•  Coordinate  and  facilitate  the 
placement  of  fellows  with  appropriate 
advanced  training  opportunities  at  CDC. 

•  Provide  supervisor^'  and  mentoring 
support  to  fellows  to  assure  optimal 
developmental  experiences  under  the 
fellowship  assignments. 

II.  Award  Information 

T}pt^  oj  Award:  Cooperative 
Agreement.  CDC  involvement  in  this 
program  is  listed  in  the  Activities 
Section  above. 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
SI 25.000.  This  funding  level  will  be 
modified  based  on  the  number  of 
fellowship  positions  available  at  CDC. 
and  the  capacity  of  the  recipient  to 
provide  highly  qualified  candidates  for 
the  fellowshifJ  program. 

Approximate  Number  of  Awards: 
One. 

Anticipated  Award  Date:  March  1, 
2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Five  years. 
Throughout  the  project  period.  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Go\-prnment 

III.  Eligibilit)'  Information 

Eligible  applicants:  Assistance  will  be 
provided  only  to  a  national  non-profit 
organization.  This  announcement  is 
limited  to  national  non-profit 
organizations  since  they  would  have  the 
capaciU-  to  recruit  and  place  doctoral 
and  master's  level  professionals  in 
career-enhancing  programs  outside  the 
individual  educational  institution  or 
place  of  emplovTnent.  A  national 
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organization  would  also  have  the 
established  ability  to  recruit  throughout 
the  nation. 

Other  Eligibility  Requirements:  If  your 
application  is  incomplete  or  non- 
responsive  to  the  requirements  listed 
below,  it  will  not  be  entered  into  the 
review  process.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements. 

CDC  plans  to  make  one  award  to  a 
leading  organization/institution  which: 

(1)  Has  documented  access  to  large 
number  of  doctoral  students,  genetics 
residents,  and  genetics  professionals  in 
a  broad  range  of  areas  related  to  genetics 
and  public  health:  including  but  not 
limited  to;  cytogenetics,  molecular 
genetics,  biochemical  genetics,  clinical 
genetics,  genetic  counseling,  population 
genetics,  and  genetic  epidemiology:  and 

(2)  demonstrates  a  well-established 
capacity  through  documented 
collaborations  and  affiliations  with 
training  programs  such  as  genetic 
counseling  training  programs,  genetics 
residencies,  and  association 
memberships  to  enable  recruitment  of 
highly  qualified  candidates  for  the 
fellowship  program. 

Cost  Sharing  or  Matching:  Matching 
funds  are  not  required  for  this  program. 

Note:  Title  2  of  the  United  States  Code 
Section  1611  stales  that  an  organization 
described  in  Section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

IV.  Application  and  Submission 
Information 

Lt-ttrr  of  Intent  (LOI) 

CDC  requests  that  you  send  a  LOI  if 
you  intend  to  apply  for  this  program. 
The  LOI  will  be  used  only  to  gauge  the 
level  of  interest  in  this  program,  and  to 
allow  CDC  to  plan  the  application 
review.  Failure  to  submit  a  LOI  does 
NOT  preclude  you  from  submitting  an 
application.  The  LOI  must  be  written  in 
the  following  format: 

•  Maximum  number  of  paMs:  Two. 

•  Font  size:  12-point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  One-inch 
margins 

•  Printed  only  on  one  side  of  page 

•  Single  spaced 

•  Written  in  English,  avoid  jargon 
The  LOI  must  contain  the  following 

information:  Name,  address,  and 
telephone  number  of  the  proposed 
Principal  Investigator,  number  and  title 
of  this  program  announcement,  names 
of  other  key  personnel,  designations  of 
collaborating  institutions  and  entities, 
and  an  outline  of  the  proposed  work, 
recruitment  approach,  and  expected 
outcomes. 


LOI  Deadline  Date:  November  26, 
2003 

LOI  Submission  Address:  Submit  your 
LOI  by  express  delivery  service,  or  e- 
mail  to:  Sonja  Rasmussen,  M.D.,  M.S.. 
Associate  Director  for  Science.  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities.  CDC.  1630 
Clifton  Road,  Mailstop  E-86,  Atlanta, 
GA  30333.  E-Mail  Address: 
skr9@cdc.gov.  Telephone:  404-498- 
3908. 

How  to  Obtain  Application  Forms:  To 
apply  for  this  funding  opportunity  use 
application  form  PHS  5161.  Forms, 
applications,  and  instructions  are 
available  on  the  CDC  Web  site,  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm 

If  you  dc  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff 
at:  770-488-2700.  Application  forms 
can  be  mailed  to  you. 

Content  and  Form  of  Submission: 
This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  there  are  discrepancies 
between  the  application  form 
instructions  and  the  program 
announcement,  adhere  to  the  guidance 
in  the  program  announcement. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  The  DUNS  number 
is  a  nine-digit  identification  number, 
which  uniquely  identifies  business 
entities.  Obtaining  a  DUNS  number  is 
easy  and  there  is  no  charge.  To  obtain 
a  DUNS  number,  access  http:// 
www.dunandbradstreet.com  or  call  1- 
866-705-5711. 

For  more  information,  see  the  CDC 
Web  site  at:  http://wiMAf.cdc.gov/od/pgo/ 
funding/pubcommt.htm  If  your 
application  form  does  not  have  a  DUNS 
number  field,  please  write  your  DUNS 
number  at  the  top  of  the  first  page  of 
your  application,  and/or  include  yoiu- 
DUNS  number  in  your  application  cover 
letter. 

You  must  submit  a  signed  original 
and  two  copies  of  your  application 
forms.  The  application  should  include  a 
separate  typed  abstract  of  the  proposal 
consisting  of  no  more  than  one  single- 
spaced  page.  The  application  should 
include  a  table  of  contents  for  the 
project  narrative  and  all  related 
attachments. 

The  application  must  include  a 
project  narrative  with  your  application 


forms.  Your  narrative  must  be  submitted 
in  the  following  format: 

•  Maximum  number  of  pages;  20.  If 
your  narrative  exceeds  the  page  limit, 
only  the  first  pages  which  are  within  the 
page  limit  will  be  reviewed. 

•  Font  size:  12  point  unreduced 

•  Paper  size:  8.5  by  1 1  inches 

•  Page  margin  size:  one-inch  margins 

•  Printed  only  on  one  side  of  page 

•  Single-spaced 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  items  cited  under  Evaluation 
Criteria. 

Funding  restrictions,  which  must  be 
taken  into  account  while  writing  your 
budget  are  that  project  funds  cannot  be 
used  to  supplant  other  available 
applicant  or  collaborating  agency  funds, 
for  construction,  or  for  lease  or  purchase 
of  facilities  or  space. 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
your  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  from  the  application  due  date. 

Guidance  for  completing  vour  budget 
can  be  found  on  the  CDC  Web  site,  at 
the  following  Internet  address:  http:// 
w^\^\'. cdc.gov/od/pgo/funding/ 
budgetguide.htm 

Additional  information  may  be 
included  in  the  application  appendices. 
The  appendices  will  not  be  counted 
toward  the  narrative  page  limit.  This 
additional  information  mav  include 
curriculum  and  resumes  for  key  project 
staff,  organizational  charts,  letters  of 
support,  etc.:  and  should  be  limited  to 
those  items  relevant  to  the  requirements 
of  this  a.nnouncement. 

Submission  Date.  Time,  and  Address: 

Application  Deadline  Date:  December 
22,2003. 

Application  Submission  Address: 
Submit  your  application  by  mail  or 
express  delivery  service  to:  Technical 
Information  Management — PA  04059, 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341. 
Applications  may  not  be  submitted  by 
fax  or  e-mail  at  this  time. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  deliver\'  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
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due  to;  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  hy  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  vou  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carriers  guarantee. 
if  the  documentation  verifies  a  carrier 
problem.  CDC  will  consider  the 
application  as  having  been  received  bv 
the  deadline. 

This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that  you 
did  not  meet  the  submission 
requirements. 

If  you  have  a  question  about  the 
receipt  of  your  application,  first  contact 
your  courier.  CDC  will  not  notif\'  you  by 
mail  upon  receipt  of  your  application, 
but  if  vou  still  have  anv-questions. 
contact  the  PGO-TIM  staff  at:  770-488- 
2700.  Before  calling,  please  wait  three 
days  after  the  application  deadline.  This 
will  allow  time  for  applications  to  be 
processed  and  logged. 

Intergovernmental  Review  of 
Applications:  Executive  Order  12372 
does  not  applv  to  this  program. 

V.  Application  Review  Information 

Review  Criteria:  You  are  required  to 
provide  measures  of  outcome  and 
effectiveness  that  will  demonstrate  the 
accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goals 
stated  in  the  "Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Under  the  evaluation  criteria  noted 
below,  applicants  must  describe 
precisely  how  they  will  conduct  the 
project  toward  identif\-ing  and 
recruiting  fellows  in  conjunction  with 
placement  opportunities  at  CDC.  what 
collaborators  and  national  affiliations 
are  now  in  place  to  facilitate  such 
recruitment,  and  how  the  proposed 
work  plan  will  assure  effective  conduct 
of  all  components  of  the  work  in  a 
timely  and  successful  manner. 

Your  application  will  be  evaluated 
against  the  following  criteria: 

•   CDrganizdtional  experience  that 
indicates  the  e.xtent  of  current  work  in 
the  training  and  development  of 
genetics  professionals,  and  the 
documented  capacity  to  identify' 


potential  fellows  for  raclusion  in  this 
program.  (35  Points) 

•  Convincing  evidence  of  and  the 
extent  to  which  national  collaborations, 
affiliations,  association  memberships, 
and  internal  and  externel  outreach 
systems  are  in  place  for  immediate  and 
effective  fellowship  recruitment  and 
placement.  (25  Points) 

•  Approach  and  methods  to  be 
utilized  to  conduct  all  aspects  of  the 
project  as  required  under  this 
announcement.  (20  Points) 

•  Project  timelines,  work  plaii,  and 
the  performance  mcasiu-es  to  be 
employed  and  measured.  (10  Points) 

•  Evaluation  plan  to  assess  individual 
components  and  the  overall  goals  and 
objectives  of  the  cooperative  agreement. 
(10  Points) 

•  Budget  (Not  Scored).  This  criteria 
includes  the  degree  to  which  the  budget 
is  reasonable,  clearly  justified,  accurate, 
and  consistent  with  the  purposes  of  this 
announcement.  The  budget  justification 
will  not  be  counted  in  the  stated  page 
limit. 

Re\iew  and  Selection  Process:  An 
objective  review  panel  will  evaluate 
your  application  according  to  the 
criteria  listed  abovf^ 

VI.  Award  Administration  Information 

Award  Notices:  If  your  application  is 
to  be  funded,  vou  will  receive  a  Notice 
of  Grant  Award  (NGA)  from  the  CDC 
Prociurement  and  Grants  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

Administrative  and  National  Policy 
Requirements 

45  CFR  Part  74  and  92 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 
ixTvw. access.gpo.gov/nara/cfr/cfr-table- 
search.html 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-9    Paperwork  Reduction  Act 
Requirements. 

•  AR-10     Smoke- Free  Workplace 
Requirements. 

•  AR-11     Healthy  People  2010. 

•  AR-12     Lobbying  Restrictions. 

•  AR-14     Accounting  System 
Requirements. 

•  AR-15     Proof  of  Non-Profit  Status. 

•  AR-16    Security  Clearance 
Requirement. 

Additional  information  on  these 
requirements  can  be  found  on  the  CDC 


Web  site  at  the  following  Internet 
address:  bttp://wwv\\cdc.gov/od/pgo/ 
funding/ ARs. htm . 

Reporting  Requirements 

You  must  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
ser\'e  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  budget  period  activities 
objectives. 

b.  Current  budget  period  financial 
progress. 

c.  New  budget  period  program 
proposed  activity  objectives. 

d.  Detailed  line-item  budget  and 
justification. 

e.  Additional  requested  information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  tlnancial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

MI.  Ai^ency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section  (PGO- 
TIM).  Procurement  and  Grants  Office, 
2920  Brandywine  Road.  Atlanta,  GA 
30341.  Telephone:  770-488-2700. 

For  program  technical  assistance, 
contact:  Sonja  Rasmussen,  M,D,,  M,S.. 
Associate  Director  for  Science.  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities,  CDC,  1600 
Clifton  Road,  Mailstop  E-86.  Atlanta, 
GA  30333,  E-Mail  Address: 
skr9<S.cdc.gov.  Telephone:  404— 498-' 
3908. 

For  budget  assistance,  contact:  Susan 
Kiddo,  Grants  Management  Officer,  CDC 
Procurement  and  Grants  Office,  2920 
Brand\'wine  Road,  Atlanta.  GA  30341, 
Telephone:  770-488-2605.  E-mail: 
scb7@cdc.gov. 

Dated:  November  3,  2003. 
Edward  Schultz. 

Acting  Director.  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[PR  Doc.  03-28022  Filed  11-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  Advisory  Committee  to  the 
Director  of  the  National  Center  for 
Environmental  Health  of  the  Centers 
for  Disease  Control  and  Prevention: 
Meeting 

In  accordance'  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-46:3).  the  Centers  for  Disease 
flontrol  and  Prevention  (CDC)  announce 
the  toUuuing  (  omniittee  meeting. 
NAME:  Advisory  Committee  to  the 
Director  (ACDJ.  National  Center  for 
Envirnnmental  Health  (NCEH). 
TIME  AND  DATES:  1  p.m.-5:30  p.m.. 
Dec  ember  1 .  2003;  8:30  a.m. -4:  30  p.m.. 
Dm. ember  2.  2003. 

PLACE:  Hilton  Atlanta  Hotel,  255 
Courtland  Street,  NE.,  Atlanta,  GA 
30303. 

STATUS:  Open  to  the  public  for 
observation,  limited  only  by  the  space 
available.  The  meeting  room 
accommodates  approximately  100 

people. 

PURPOSE:  The  Secretary,  and  by 
deleodtiiin,  the  Director  of  the  Centers 
for  Disease  Control  and  Prevention,  are 
authorized  under  Section  301  (42  U.S.C. 
24nand  Section  311  (42  U.S.C.  243)  of 
the  Public  Healtli  Service  Act.  as 
amended,  to  (1)  conduct,  encourage. 
c:ooperate  with,  and  assist  other 
appropriate  public  authorities,  scientific 
institutions,  and  scientists  in  the 
conduct  of  research,  investigations, 
experiments,  demonstrations,  and 
studies  relating  to  the  causes,  diagnosis, 
treatment,  control,  and  prevention  of 
phvsical  and  mental  diseases  and  other 
impairments;  (2)  assist  states  and  their 
political  subdivisions  in  the  prevention 
of  infectious  diseases  and  other 
preventable  conditions  and  in  the 
promotion  of  health  and  well  being:  and 
(3)  train  state  and  local  personnel  in 
health  work. 

MATTERS  TO  BE  DISCUSSED:  The  agenda 
items  for  the  meeting  on  December  1- 
2,  2003,  will  include  but  are  not  limited 
to  an  update  and  discussions  on  the 
consolidation  of  NCEH  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR);  review  of  discussions 
for  consolidating  the  ATSDR  Board  of 
Scientific  Counselors  (BSC)  and  the 
ACD.  NCEH;  discussion  on  peer  review 
background  and  process;  and  an 
overview  of  existing  ACD  and  BSC 
subcommittees  and  working  groups. 
•Agenda  items  are  tentative  and  subject 
to  change. 


FOR  FURTHER  INFORMATION  CONTACT: 
Individuals  interested  in  attending  the 
meeting,  please  contact  Priscilla  Patin, 
CMP,  Program  Analyst,  CDC,  4770 
Buford  Highway  NE',  MS  F-29,  Atlanta. 
Georgia  30341-3724;  telephone  770- 
488-7629,  fax  770-488-7024;  e-mail: 
ppatin<$cdc.gov.  The  deadline  for 
notification  of  attendance  is  November 
24,  2008. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
managebent  activities  for  both  CDC  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  November  3,  2003. 
loseph  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  0.3-28028  Filed  11-6-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Task  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
armounces  the  following  Federal 
advisory  committee  meeting. 

Name:  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  (NtFFASF,\E)^ 

Times  and  Dates:  8:30  a.m. -4:30  p.m., 
December  8.  2003.  8:30  a.m.-12:30  p.m.. 
December  9.  2003. 

Place:  Swissotel,  3391  Peachtree 
Road,  Nl.,  Atlanta.  Georgia  30326. 
telephone  404/365-0065,  fax  404/365- 
8787. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  65 
people. 

Purpose:  The  Secretary  is  authorized 
by  the  Public  Health  Service  Act, 
Section  399G.  (42  U.S.C.  Section  280f, 
as  added  by  Public  Law  105-392)  to 
establish  a  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  to:  (1)  Foster  coordination  among 
all  governmental  agencies,  academic 
bodies  and  community  groups  that 
conduct  or  support  Fetal  Alcohol 
Syndrome  (FAS)  and  Fetal  Alcohol 
Effect  (FAE)  research,  programs  and 
surveillance;  and  (2)  to  otherwise  meet 


the  general  needs  of  populations 
actually  or  potentially  impacted  by  FAS 
and  FAE. 

Matters  to  be  Discussed:  Agenda  items 
include:  Discussions  will  focus  on 
defining  essential  services  needed  for 
children  with  FAS  and  other  alcohol- 
related  conditions,  strategies  for 
improving  access  to  these  services  for 
affected  children  and  families; 
presentations  will  include  success 
stories  of  children  with  FAS  that  focus 
on  their  strengths.  Additional  agenda 
items  include:  An  update  on  activities 
from  the  National  Center  on  Birth 
Defects  and  Developmental  Disabilities; 
the  Interagency  Coordinating  Committee 
on  Fetal  Alcohol  Syndrome;  new- 
research  and  program  updates  from  the 
CDC  and  other  Federal  agencies; 
working  group  updates:  future  topics, 
and  scheduling  the  next  meeting. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT:  R 
Louise  Floyd.  DSN.  RN.  Designated 
Federal  Official.  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities.  CDC,  1600  Clifton  Road, 
NE.,  (E-86).  Atlanta,  Georgia  30333, 
telephone  404/498-3923,  fax  404/498- 
3040. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 

Dated:  November  3.  2003. 
Joseph  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-28025  Filed  1 1-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier;  CMS-565.  CMS-9044, 
CMS-P-0015A,  CMS-1491,  CMS-R-13. 
CMS-R-246,  CMS-R-204,  CMS-304  and 
304a] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
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Health  Care  Financing  Administration 

(HCFA)l.  Dppartmpnt  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regardmg  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  wavs  to  enhance  the  qualitv. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Ty^pe  of  Information  Collection 
Bequest:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Medicare 
Qualification  Statement  for  Federal 
Emplovees  and  Supporting  Regulations 
in  42  CFR  406.15;  Form  So.:  CMS- .565 
(OMB#  0938-0501):  t'se;The  CMS-565 
is  completed  by  individuals  filing  for 
hospital  insurance  ((HI)  Part  A]  benefits 
based  upon  their  federal  emplovment. 
This  information  is  needed  to  determine 
if  SSA/CMS  can  use  (deem)  federal 
employment  prior  to  1983  to  provide 
quarters  of  coverage  so  the  individual 
can  qualifv'  for  free  hospital  insurance.; 
Frequency:  Other:  One-time-only; 
Affected  Public:  Individuals  or 
Households,  Federal  Government,  State, 
Local,  or  Tribal  Government;  \umber  of 
Respondents:  4,300;  Total  Annual 
Responses:  4,300;  Total  Annual  Hours: 
717. 

2.  Type  of  Information  Collection 
Request:  E.xtension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Provider 
Reimbursement  Manual.  Part  1 — 
Chapter  27.  Sections  2721.  2722  and 
2725.  Request  for  Exception  to  End 
Stage  Renal  Disease  Composite  Rates 
and  Supporting  Regulations  in  42  CFR 
413.170  and  413.184;  Form  .Vo.;CMS- 
9044  (OMBff  0938-0296);  t'se;  This 
information  collection  describes  the 
information  End  Stage  Renal  Disease 
facilities  must  submit  in  justifsing  an 
exception  request  to  their  composite 
rate  for  outpatient  dialysis  ser\ices; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit.  Not- 
for-profit  institutions,  and  Federal 
Government;  Xumber  of  Respondents: 
125;  Total  Annual  Responses:  125;  Total 
Annual  Hours:  6.000. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection:  Medicare 
Current  Beneficiarv  Survev  (MCBS); 
Rounds  38^6;  Form  iVo..CMS-P- 
0015A  (OMB#  0938-0568):  Use:The 
MCBS  is  a  continuous,  multipurpose 
survey  of  a  nationally  representative 
sample  of  aged  and  disabled  persons 
enrolled  in  Medicare.  The  sur\'ey 
provides  a  comprehensive  source  of 
information  on  beneficiary' 
characteristics,  needs,  utilization,  and 
satisfaction  with  Medicare-related 
activities;  Frequency:  Other:  3  times  a 
year:  Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit, 
and  Not-for-profit  institutions;  Number 
of  Respondents:  16,500;  Total  Annual 
Responses:  49,500;  Total  Annual  Hours: 
50,325. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Medicare  Payment — Ambulance  and 
Supporting  Regulations  in  42  CFR 
Sections  410.1,  410.40.  424.124, 
414.601.  414.605.  414.610.  414.611, 
414.615,  414.620.  and  414.625;  Form 
.Vo.;CMS-1491  (OMB#  0938-0042); 
Use:  This  paper  form  is  completed  on  an 
occasion  basis  by  beneficiaries  and/or 
ambulance  suppliers.  Also,  it  is 
submitted  to  a  Medicare  carrier  to 
request  payment  for  ambulance  services; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit. 
Individuals  or  Households,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  9,301,183:  Total  Annual 
Responses:  9,301,183;  Total  Annual 
Hours;  390,493. 

5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  of 
Coverage  for  Organ  Procurement 
Organizations  (OPOs)  and  Supporting 
Regulations  in  42  CFR,  Sections 
486.304,  486.306.  486  307.  486.310, 
486.316,  486.318.  and  486.325:  Form 
jVo..CMS-R-13  (OMB#  0938-0688): 
Use:  Organ  Procurement  Organizations 
are  required  to  submit  accurate  data  to 
CMS  concerning  population  and 
information  on  donors  and  organs  on  an 
annual  basis  in  order  to  assure 
maximum  effectiveness  in  the 
procurement  and  distribution  of  organs; 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions;  Number  of 
Respondents:  59;  Total  Annual 
Responses:  59:  Total  Annual  Hours: 
59,000. 

6.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Consumer  Assessment  of  Health  Plan 
Survey — Medicare  +  Choice  (CAHPS- 


M+C);  Form  No.:  CMS-R-246(OMB# 
0938-0732);  Use:  Under  the  Balanced 
Budget  Act  of  1997.  CMS  is  required  to 
provide  general  and  plan  comparative 
information  to  beneficiaries  that  will 
help  them  make  more  informed  health 
plan  choices.  A  CAHPS  fee-for-service 
sur\'ey  is  needed  to  provide  information 
comparable  to  those  data  collected  from 
the  CAHPS  managed  care  survey; 
Frequency:  Annually;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  168,000;  Total  Annual 
Responses:  168,000;  Total  Annual 
Hours.- 55,450. 

7.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Data  Collection 
for  the  Second  Generation  Social  Health 
Maintenance  Organization 
Demonstration:  Form  No.:  CMS-R-204 
(OMB#  0938-0709;  Use:  The  Centers  for 
Medicare  and  Medicaid  Ser\'ices  will 
continue  to  use  the  data  collected  under 
this  effort  to  support  the  operational 
needs  of  the  congressionally  mandated 
and  administratively  extended  Second 
Generation  of  the  Social  Health 
Maintenance  Organization 
Demonstration.;  Frequency:  Armually; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
15,000:  Total  Annual  Responses: 
15,000;  Tofay^innua/ Hours;  4,950. 

8.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate;  Form  No.:  CMS-304  and  304a 
(0938-0676);  Use:  Section  1927  of  the 
Social  Security  Act  requires  State 
Medicaid  agencies  to  report  to  drug 
manufacturers  and  CMS  on  the  drug 
utilization  for  their  State  and  the 
amount  of  rebate  to  be  paid  by  the 
manufacturer;  Frequency:  Quarterly; 
Affected  Public:  State,  local,  or  tribal 
government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  204.  Total 
Annual  Hours:  6,125. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp.  or  e-mail 
your  request,  including  your  address, 
phone  number.  0MB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  t410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Strategic  Operations  and 
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Regulatory  Affairs.  Division  of 
Regulations  Develupment  and 
Issuances.  Attention:  Melissa  Musotto. 
Room  C5-14-03.  7500  Security 
Boulevard.  Baltimore.  4Marvland  21244- 
1850. 

Dated  October  30.  2003. 
fulie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 
SlrategJc  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

IFR  Dor   03-28000  Filed  11-6-03;  8:45  am] 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-576.  CMS-3427, 
CMS-R-282.  CMS-372S] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 

Medicaid  Services.  HHS. 

In  romplianre  with  the  requirement 
of  section  3,506(c)(2)(A)  of  tfie 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerlv  known  as  tlie 
Health  C:are  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  anv  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality. 
utility,  and  claritv  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Tvpe  of  Information  Collection 
Rpqupst:  Extension  of  a  currently 
approved  collection: 

Titip  of  Information  Collection:  Organ 
Procurement  Organization  (OPO) 
Request  for  Designation  and  Supporting 
Regulations  in  42  CFR  486.304.  486.306. 
and  486,307;  Form  \'o.:  CMS-576 
{OMB#  0938-0512):  t'se.The 
information  provided  on  this  form 
serves  as  a  basis  for  certifying  OPOs  for 
participation  in  the  Medicare  and 
Medicaid  programs  and  will  indicate 


whether  the  OPO  is  meeting  the 
specified  performance  standards  for 
reimbursement  of  service:  Frequency: 
Annually:  Affected  Public:  Business  or 
other  for-profit,  and  Not-for-profit 
institutions;  S'umber  of  Respondents: 
59:  Total  Annual  Responses:  59;  Total 
Annual  Hours:  118. 

2.  T\'pe  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Application  and  Survey  and 
Certification  Report  and  Supporting 
Regulations  in  42  CFR  488.60:  Form 
No.:  CMS-3427  (OMB#  0938-0360); 
Use:  Part  I  of  this  form  is  a  facility 
identification  and  screening 
measurement  used  to  initiate  the 
certification  and  recertification  of  ESRD 
facilities.  Part  II  is  completed  by  the 
Medicare/Medicaid  State  sur\'ey  agency 
to  determine  facility  compliance  with 
ESRD  conditions  for  coverage; 
Frequency:  Every  three  years;  Affected 
Public:  Business  or  other  for-profit 
institutions,  Not-for-profit  institutions: 
Number  of  Respondents:  4000;  Total 
Annual  Responses:  1,320;  Total  Annual 
Hours:  440. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  + 
Choice  CM-i-C)  Organization  Appeals  and 
Grievance  Data  Disclosure  Requirements 
and  Supporting  Regulations  in  42  CFR 
422.64,  422.111.  and  422.560-422.626: 
Form  No.:  CMS-R-282  (OMB#  0938- 
0778);  Use:  M-t-C  organizations  will 
collect  information  on  appeals  and 
grievanoe  dispositions  to  help  CMS 
monitor  plan  performance  and  to 
provide  information  to  beneficiaries  to 
help  them  make  informed  decisions 
about  their  or  potential  health  plans' 
performance:  Frequency:  Semi- 
Annually;  Affected  Public:  Business  or 
other  fo^p^ofit;  Number  of 
Respondents:  211  TTotal  Annual 
Responses:  422  Total  Annual  Hours: 
422. 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Annua]  Report 
on  Home  and  Community  Based 
Services  Waivers  and  Supporting 
Regulations  in  42  CFR  440.180  and 
441.300-.310:  Form  No.:  CMS-372(S) 
(OMB#  0938-0272);  Use:  States  request 
waivers  in  order  for  beneficiaries  to 
have  the  option  of  receiving  hospital 
services  in  their  homes.  States  with  an 
approved  waiver  under  section  1915(c) 
of  the  Act  are  required  to  submit  the 
CMS-372(S)  annually  in  order  for  CMS 
to:  (1)  Vffl-ify  that  State  assurances 
regarding  waiver  cost-neutrality  are  met, 


and  (2)  determine  the  waiver's  impact 
on  the  t\pe.  amount  and  cost  of  services 
provided  under  the  State  plan  and 
health  and  welfare  of  recipients: 
Frequency:  Annually:  Affected  Public: 
State,  local  or  tribal  government; 
Number  of  Respondents:  50:  TTotal 
Annual  Responses:  277:  Total  Annual 
Hours:  20.775. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paper\vork<&hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
informatitm  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human" 
Resources  and  Housing  Branch, 
Attention;  Brenda  Aguilar.  New- 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503. 
Dated:  October  30.  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer.  Office  of 
Strategic  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

(PR  Doc.  03-28091  Filed  11-6-03;  8:45  am] 

BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0482] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Mammography 
Facilities,  Standards,  and  Lay 
Summaries  for  Patients 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  davs  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
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information  collection  requirements  for 
mammogrdph\  facilities,  standards,  and 
lav  summarie.s  for  patients  under  part 
900(21  CFR  part  900). 

DATES:  Submit  written  or  electronic 

comments  on  the  collection  of 
information  bv  [anuarv  6,  2004. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http  J /www. fda.gov/ 
dockets /ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document 

FOR  FURTHER  INFORMATION  CONTACT: 

Pegg\  Kohbin>,  Otfu  c  f.f  Maod'aement 
Programs  (HF.'\~2.tO).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PR.\  (44  L.S.C.  3501-352U),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agencv  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partx 
Section  3506(c)(2KA)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 


existing  collection  of  infonnation, 
before  submitting  the  collection  to  OMB 
for  approval.  To  complv  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility:  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Mammoeraphy  Fat  ilities.  Standards, 
and  Lav  Summaries  for  Patients — 21 
CFR  Part  900  (OMB  Control  Number 
0910-0309)— Extension 

Public  Law  102-539,  the 
Mammographv  Qualitv  Standards  Act  of 
1992  (MQSA)'(42  U.S.C.  263b)  as 
amended  by  the  Mammography  Quality 
Standards  Reauthorization  Act 
(MQSRA)  of  1998  (Public  Law  105-248) 
establishes  the  authority  for  a  Federal 
certification  and  inspection  program  for 
mammography  facilities;  regulations 
and  standards  for  accreditation  bodies 
for  mammography  facilities:  and 
standards  for  mammography  equipment. 


personnel,  and  practices,  including 
quality  assurance.  MQSR.\  extended  the 
life  of  the  MQSA  program  for  4  vears 
from  its  original  expiration  date  of  1998 
until  2002,  and  also  modified  some  of 
the  provisions.  The  most  significant 
modification  from  a  report  and 
recordkeeping  viewpoint  under 
§  900.12(c)(2)  was  that  mammography 
facilities  were  required  to  send  a  lav 
summar\'  of  each  examination  to  the 
patient. 

FDA,  under  this  regulation,  collects 
information  from  accreditation  bodies 
and  mammography  facilities  by 
requiring  each  accreditation  body  to 
submit  an  application  for  approval  and 
to  establish  a  quality  assurance  program. 
On  the  basis  of  accreditation,  facilities 
are  certified  by  FDA  and  must 
prominently  display  their  certificate. 
FDA  uses  the  information  to  ensure  that 
private,  nonprofit  organizations  or  State 
agencies  meet  the  standards  established 
by  FDA  for  accreditation  bodies  to 
accredit  facilities  that  provide 
mammography  services.  Information 
collected  from  mammography  facilities 
has  also  been  used  to  ensure  that  the 
personnel,  equipment,  and  quality 
systems  has  and  continues  to  meet  the 
regulations  under  MQSA  and  will  be 
used  by  patients  to  manage  their  health 
care  properly.  The  intent  of  these 
regulations  is  to  assure  safe,  reliable, 
and  accurate  mammography  on  a 
nationwide  level.  The  most  likely 
respondents  to  this  information 
collection  will  be  accreditation  bodies 
and  mammography  facilities  seeking 
certification. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Recording  Burden^ 


21  CFR  Section 


Number  of 
Respondents 


Annual  Fre- 
quency per 
Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Opef 
Total  Hours       T.°5'?5P"  ^''"S  and 


ital  Costs 


Maintenance 
Costs 


900.3 

1 

F 1 

0.33 

0.33 

60 

1 1 

20     } 

900.3(b)(3) 

T 

0.33 

0.33 

60 

20 

$50 

900.3(c) 

5 

0.33 

1.67 

15 

25 

900.3(e) 

1 

0.1 

0.1 

1 

0.1 

900.3(f)(2) 

1 

0.1 

0.1 

200 

20 

900.4(c)  and  (d) 

9,200 

0.33 

3,067 

' 

3,067 

900,4(6) 

9,450 

1 

9,450 

8 

75,600 

900.4(f) 

276 

1 

276 

7 

1.932 

900.4(h) 

5 

1 

6,130 

1 

6,130 

900.4(i)(2) 

1 

0.33 

0.33 

1 

0.33 

63108 


Federal  Register /Vol.  68.  \n.  216 /Friday.  November  7.  2003 /Notices 


Table  1  .—Estimated  Annual  Recording  Burden^— Continued 


21  CFR  Section 


Number  of 
Respondents 


Annual  Fre- 
quency per 
Response 


Total  Annual 

Responses 


Hours  per 
Response 


Total  Oper- 
Total  Hours        Total  Cap-  ating  and 

ital  Costs        Maintenance 


uosts 

900  6(c)(1) 

1 

0.1            t 

0.1 

1 

0.1 

900.11(b)(1) 

9.200 

0.33 

3,067 

2 

-        6,134 

900,11(b)(2) 

250 

1 

250 

2 

500 

900.11(b)(3) 

5 

1 


5 

.5 

2.5 

900.11(c) 

9,200 

0.04 

368 

5 

1,840 

$1,000 

900.12(c)(2) 

9,200 

3.478 

36,000,000 

5  Minutes 

3,000,000 

900.12(j)(1) 

25 

1 

25 

1 

25 

900.12a)(2) 

25 

0.08 

2 

50 

100 

900.15(C) 

. 

9,200 

0.05 

46 

2 

92 

900.15(d)(3)(ii) 

9,200 

0.0001 

0.92 

2 

— 

1.8 

$10 

900.18(c) 

9,300 

0.00032 

3 

2 

6 

$30 

900.18(e) 

10 

0.0100 

0.1 

1 

0  1 

$10 

FDA  Form  3422 

800 

1 

800 

.25 

200 

TOTAL 

1 

3,095,716 

$50 

$1,040 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Sec- 
tion 


900.3(0(1) 


900.4(g) 


900.12(c)(4) 


900  12(e)(13) 


900.12(f) 


900.12(h) 


TOTAL 


Number  of 
Recordkeepers 


Annual  Frequency  of 

Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


9,200 


9,200 


9,200 


9,200 


0.02 


0.33 


52 


0.1 


0.33 


9,200 


478.400 


9,200 


18.400 


Total  Oper- 
ating and 
Maintenance 
Costs 


200 


20 


0.125 


0.33 


0.5 


9,200 
59,800 


46,000 


9,200 


$18,400 


124,220 


$18,400 


The  most  likely  respondents  to  this 
information  collection  will  be 
accreditation  bodies  and  mammography 
facilities  seeking  certification 

The  total  capital  cost  associated  with 
these  regulations  is  $50  (§  900..3(b)(3)j. 
This  is  a  one-time  start  up  cost 
associated  with  the  application  for 
approval  as  an  accreditation  body 

The  total  operating  and  maintenance 
cost  associated  with  these  requirements 
is:  S19,440.  This  is  the  cost  that 
facilities  bear  to  maintain  records  under 
the  initial  and  final  mammography 
regulations. 


Dated:  November  3,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28006  Filed  11-6-Q3;  8:45  am] 

BILLING  COOE  416(>-01    S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1999N-1168] 

Relative  Risk  to  Public  Health  From 
Foodborne  Listeria  Monocytogenes 
Among  Selected  Categories  of  Ready- 
to-Eat  Foods;  Quantitative  Risk 
Assessment  and  Risk  Management 
Action  Plan;  Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice  of  meeting. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  and  Human  Senices  (HHS)  is 
announcing  a  public  meeting  to  present 
the  "Quantitative  Assessment  of  the 
Relative  Risk  to  Public  Health  from 
Foodbome  Listeria  monoc\'togenes 
Among  Selected  Categories  of  Readv-to- 
Eat  Foods"  and  to  present  information 
relative  to  the  risk  management  action 
plan  that  has  been  updated  in  light  of 
the  results  of  the  risk  assessment.  The 
risk  assessment  was  conducted  hv  FDA 
in  cooperation  with  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  the  U.S. 
Department  of  Agriculture  and  in 
consultation  with  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  of 
HHS.  The  notice  of  availability  of  the 
risk  assessment  was  published  in  the 
Federal  Register  on  October  24.  2003 
(68  FR  61006).  This  public  meeting  is 
intended  to  provide  clarification  about 
the  results  of  the  risk  assessment  and 
information  as  to  how  the  risk 
assessment  may  be  utilized. 
Stakeholders  will  have  an  opportunity' 
to  ask  questions  about  the  risk 
assessment  and  the  risk  management 
action  plan.  Questions  may  also  be 
submitted  in  advance  of  the  public 
meeting  (see  the  Contact  section  of  this 
document). 

Date  and  Time:  The  meeting  will  be 
held  on  December  4.  2003.  from  at  8:30 
a.m.  to  5  p.m.  Registration  and  requests 
for  formal  oral  presentations  bv 
December  2.  2003. 

Location:  The  meeting  will  be  held  at 
the  FDA/CFSAN  Harvev  W.  Wiley 
Building.  1500  Paint  Branch  Pkwy., 
College  Park.  MD  20740-3835. 

Contact:  Lori  Pisciotta.  Center  for 
Food  Safetv  and  Applied  Nutrition 
(CFSAN)  (HFS-006).  Food  and  Drug 
Administration.  5100  Paint  Branch 
Pkwy..  College  Park,  MD,  301-436- 
2279,  FAX:  301-436-2630.  e-mail: 
lpisciot@cfsan.fda.gov. 

Registration  and  Requests  for  Oral 
Presentation:  .Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone  and  fax 
number),  to  the  c:ontact  person  bv 
December  2.  2003.  Interested  persons 
may  present  data,  information,  or  views 
orally  or  in  writing,  on  the  issue.  If  you 
desire  to  make  a  formal  oral 
presentation,  vou  should  notify  the 
contact  person  before  December  2.  2003, 
and  be  prepared  to  give  a  brief 
description  of  the  general  nature  of  the 
information  you  wish  to  present.  Time 
allotted  for  each  presentation  mav  be 
limited.  Written  submissions  must  also 
be  made  to  the  contact  person  by 
December  2,  2003. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 


Pisciotta  (see  the  Contact  section)  at 
least  7  days  in  advance  of  the  meeting. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration.  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
mef}ting  at  a  cost  of  U)  cents  per  page. 
SUPPLEMENTARY  INFORMATION:  FD.A  is 
announcing  a  public  meeting  on 
December  4,  2003.  to  present  the 
"Quantitative  Assessment  of  the 
Relative  Risk  to  Public  Health  from 
Foodborne  Listeria  monocytogenes 
Among  Selected  Categories  of  Readv-to- 
Eat  Foods"  and  the  risk  management 
action  plan  that  has  been  updated  in 
light  of  the  risk  assessment.  In  the 
Federal  Register  of  lanuary  19.  2001  (66 
FR  5515J.  FD.A  and  FSIS  announced  the 
availability  of  a  draft  Listeria 
monocyiogenes  risk  assessment  and  a 
draft  risk  management  plan  based  on  the 
risk  assessment.  FDA.  FSIS,  and  CDC 
held  a  public  meeting  on  March  19, 
2001 ,  to  receive  comments  on  the 
technical  aspects  of  the  draft  risk 
assessment  on  the  relationship  between 
foodborne  L.  monocytogenes  and  human 
health  Interested  persons  were  given 
until  March  20,  2001,  with  extensions  to 
May  21,  2001,  and  to  July  18,  2001,  to 
comment  on  these  documents.  The  risk 
assessment  has  been  revised  in  response 
to  public  comments,  newly  available 
data,  and  updated  modeling  techniques, 
and  was  made  available  to  the  public  in 
the  Federal  Register  of  October  24,  2003 
(68  FR  61006).  Comparable  revisions 
also  have  been  made  to  the  draft  risk 
management  action  plan. 

Dated:  October  31,  2003, 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28005  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0493] 

Draft  Guidance  for  Industry  on  Powder 
Blends  and  Finished  Dosage  Units — 
Stratified  In-Process  Dosage  Unit 
Sampling  and  Assessment;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 


industry  entitled  "Powder  Blends  and 
Finished  Dosage  Units — Stratified  In- 
Process  Dosage  Unit  Sampling  and 
Assessment."  The  draft  guidance  is 
intended  to  provide  recommendations 
to  manufacturers  of  human  drug 
products  on  how  to  develop  a  single 
control  procedure  to  demonstrate  the 
adequacy  of  mix  to  ensure  uniformity 
and  homogeneity  of  in-process  powder 
blends  and  finished  dosage  units. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  bv 
March  8.  2004.  General  comments  on 
agency  draft  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  wTitten  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-3C5).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
i-vinv  fd'i  i^rn-  'din  k'^t<  'fr.  .inments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
.for  electronic  access  to  the  draft 
guidant  c  document 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Clark.  Center  for  Drug  Evaluation  and 
Research  (HFD-003),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvillf.  MD  JOH'-    ^0^-443-5103. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industr>'  entitled 
"Powder  Blends  and  Finished  Dosage 
Units — Stratified  In-Process  Dosage  Unit 
Sampling  and  Assessment."  The  draft 
guidance  is  intended  to  respond  to 
industry  concerns  regarding  FDA 
policies  on  demonstrating  the  adequacy 
of  in-process  powder  mixing  and 
uniform  content  in  finished  products 
under  21  CFR  211.110(a)(3). 

In  the  Federal  Register  of  August  27, 
1999  (64  FR  46917),  FDA  pubHshed 
notice  of  the  availability  of  a  draft 
guidance  for  industr>'  on  blend 
uniformity  analysis.  Although  FDA 
subsequently  withdrew  the  draft 
guidance  on  May  17,  2002  (67  FR 
35120),  comments  submitted  on  the 
draft  guidance  led  to  the  formation  of 
the  Blend  Uniformity  Working  Group 
(BUWG).  The  BUWG,  which  includes 
representatives  from  the  agency, 
industry,  and  academia,  conducted  a 
public  meeting  on  September  7  and  8. 
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2000.  and  developed  a  draft 
recommendation.  "The  Use  of  Stratified 
Sampling  of  Blend  and  Dosage  Units  to 
Demonstrate  Adequacy  of  Mix  for 
Powder  Blends,"  which  included  the 
consensus  reached  by  participants  in 
this  workshop.  The  PDA  Journal  of 
Pharmaceutical  Science  and 
Technology  published  the 
recommendation  (March/April  2003. 
pp.  39-74).  This  draft  guidance  reflects 
CDER's  effort  to  incorporate  the 
recommendation  into  regulatory  policy. 

Stratified  sampling  is  the  selection  of 
in-process  dosage  unit  samples  to 
specifically  target  locations  in  the 
compression/filling  operation  that  have 
the  greatest  potential  to  yield  extreme 
highs  and  lows  in  test  results.  The  test 
results  are  used  to  monitor  the 
manufacturing  proc(>ss  output  that  is 
most  responsible  for  causing  finished 
product  variability.  These  test  results 
can  be  used  to  develop  a  single  control 
procedure  to  ensure  adequate  powder 
mL\  and  uniform  content  in  finished 
products. 

This  draft  guidance  is  being  issued 
consistent  with  FDAs  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  "Powder  Blends  and  Finished 
Dosage  Units— Stratified  In-Process 
Dosage  Unit  Samplmg  and 
Assessment."  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  ,\n  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
commemts  on  the  draft  guidance.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 

may  obtain  the  document  at  either  http:/ 

/^■^-^'■fda.gov/cder/guidance/index.htin 

or  http://www.fda.gov/ohnns/dockets/ 
default.htm 


Dated:  October  31,  2003. 
Jeffrey  Shuren. 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-28045  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0204] 

Guidance  for  Industry:  Institutional 
Review  Board  Review  of  Stand-Alone 
Health  Insurance  Portability  and 
Accountability  Act  Authorizations; 
Availability 

agency:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  IRB  Review  of 
Stand-Alone  HIPAA  Authorizations 
Under  FDA  Regulations."  dated  October 
21,  2003.  The  guidance  document 
provides  clarification  for  institutional 
review  brjards  (IRBs)  of  their 
responsibilities  for  reviewing  and 
approving  stand-alone  authorizations 
under  the  Health  Insurance  Portabilitv 
,and  Accountability  Act  of  1996  (HIPAA) 
Privacy  Rule.  A  stand-alone  HIPAA 
authorization  is  a  document  used  to 
obtain  permission  from  an  individual 
for  a  covered  entity  to  use  and/or 
disclose  the  individual's  identifiable 
health  information  for  a  research  study 
and  that  is  not  combined  with  an 
informed  consent  document  to 
participate  in  the  research  itself.  This 
guidance  is  intended  to  encourage  IRBs 
to  permit  enrollment  of  subjects  in 
clinical  investigations  without  the  IRB's 
prior  review  and/or  approval  of  stand- 
alone HIPAA  authorizations,  even  under 
circumstances  in  which  the  IRB's 
written  procedures  require  such  review 
and/or  approval.  Because  FDA  has 
determined  that  prior  public 
participation  is  not  feasible  or 
appropriate,  this  guidance  document 
will  be  implemented  upon  posting  on 
FDA's  Web  site. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

addresses:  Submit  written  comments 
on  the  guidance  document  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

Submit  electronic  comments  to  http:/ 
/www.fda.gov/dockets/ecomments.  See 


the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

Submit  requests  for  the  guidance 
document  to  the  Division  of  Dockets 
Management  at  the  address  provided. 
Your  request  should  include  the  docket 
number  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Lorraine.  Office  of  the 
Commissioner  (HF-11).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  2C857.  301-827-3360. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  IRB  Review  of  Stand-Alone 
HIPAA  Authorizations  Under  FDA 
Regulations."  dated  October  21.  2003. 
This  guidance  is  similar  to  a  guidance 
published  by  the  Office  of  Civil  Rights. 
Department  of  Health  and  Human 
Services  (HHS).  entitled  "Privacy 
Guidance  about  Authorizations  for 
Research  and  Institutional  Review 
Boards."  which  is  available  on  the  HHS 
Web  site  at  http://n'ww. hhs.gov/ocr/ 
hipaa.  (FDA  has  verified  die  Web  site 
address,  but  is  not  responsible  for 
subsequent  changes  to  the  Web  site  after 
this  document  publishes  in  the  Federal 
Register.)  The  Privacy  Rule  is  a  Federal 
regulation  implementing  certain 
provisions  of  the  HIPAA  (Public  Law 
104-191),  that  protects  the  privacy  of 
certain  health  information  (see  45  CFR 
parts  160  and  164).  The  Privacy  Rule  is 
a  comprehensive  set  of  minimum 
requirements  intended  to  safeguard 
individually  identifiable  health 
information  while  permitting  important 
research  and  health  care  activities  to 
continue.  The  Privacy  Rule  went  into 
effect  on  April  14.  2003. 

The  Privacy  Rule  establishes  the  right 
of  individuals,  including  research 
subjects,  to  authorize  the  use  and 
disclosure  of  their  protected  health 
information  by  signing  an  authorization 
form  for  uses  and  disclosures  not 
otherwise  permitted  bv  the  Privacy  Rule 
(see  45  CFR  164.508).  For  example,  in 
the  context  of  a  clinical  investigation,  a 
valid  and  properly  executed  HIPAA 
authorization  explains  the  ways  in 
which  a  subject's  protected  health 
information  will  be  used  and  disclosed 
by  the  clinical  investigator  and  permits 
the  clinical  investigator  to  use  and 
disclose  that  information  as  specifically 
described  in  the  authorization.  An 
HIPAA  authorization  is  different  than  a 
subject's  informed  consent  in  that  an 
HIPAA  authorization  focuses  on  uses 
and  disclosures  of  information  that  may 
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be  made.  Informed  consent,  on  the  other 
hand,  apprises  potential  research 
subjects  nf  the  possible  risks  and 
benefits  associated  with  participating  in 
the  clinical  in\  estigation  and.  when 
executed,  indicates  their  willingness  to 
participate  in  the  clinical  investigation 
and  their  understanding  of  those  risks 
and  benefits.  The  Privacv  Rule  permits 
but  d(3es  not  require  clinical 
investigators  to  combine  an  HIPAA 
authorization  with  informed  consent 
documents,  known  as  a  compound 
authorization  (see  45  CFR 
164.,508(b)(3}). 

FDA  and  the  HHS  Secretary  received 
requests  for  clarification  of  IRBs' 
responsibilities  to  re\  iew  and  approve 
stand-alone  HiPAA  authorizations 
under  the  Privacy  Rule.  Federal 
regulations  governing  human  subject 
protection  and  IRBs  (see  45  CFR  part  46 
and  parts  .50  and  56  (21  CFR  parts  50 
and  56)).  and  international  guidelines 
(see,  for  example,  International 
Conference  on  Harmonisation  (ICH) 
Good  Clinical  Practice  guidelines  (E6)). 
The  requests  expressed  concern  that 
when  the  Privacy  Rule  went  into  effect, 
clinical  investigations  might  be 
impeded  because  IRBs  would  be 
backiogged  with  requests  to  review 
thousands  of  stand-alone  HIPAA 
authorizations.  The  requests  further 
stated  that  some  IRBs  would  halt 
enrollment  in  clinical  investigations 
pending  their  review  of  these  stand- 
alone HIPAA  authorizations. 

In  response,  the  Office  of  Civil  Rights, 
HHS.  issued  a  letter,  dated  April  15. 
2003.  clarif\ing  that  IRBs  are  not 
required  to  review  and  approve  stand- 
alone HIPAA  authorizations  under  the 
Privacy  Rule.  HHS  Protection  of  Human 
Subjects  Regulations  at  45  CFR  part  46, 
ICH  guidelines,  or  FDA  regulations,  so 
long  as  an  IRB's  w  ritten  procedures, 
adopted  under  §  56.108(a),  do  not 
require  such  review  and  approval.  The 
letter  also  announced  FDA's  intent  to 
publish  guidance  on  this  subject,  in 
accordance  with  its  good  guidance 
practice  regulatitms. 

FDA  is  issuing  this  guidance  In 
address  those  cases  in  which  IRBs  ha\'e 
adopted  written  procedures  that  would 
require  them  to  review  and  approve 
stand-alone  HIPAA  authorizations. 
Under  tj  56.108(a).  IRBs  must  follow 
their  written  procedures.  The  guidance 
announces  FDA's  intention  to  exercise 
ongoing  enforcement  discretion  with 
respect  to  the  requirements  of 
§  56.108(a)  to  the  extent  that  an  IRBs 
written  procedures  require  the  review 
and/or  approval  of  stand-alone  HIPAA 
authorizations  FDA  is  exercising  this 
discretion  in  order  to  encourage  IRBs  to 
permit  the  continued  enrollment  of 


subjects  in  clinical  investigations 
without  IRBs'  prior  review  and  approval 
of  stand-alone  HIPAA  authorizations. 
FDA  believes  that  enrollment  in  well- 
designed  and  well-conducted  clinical 
investigations  should  not  be  interrupted 
for  the  purpose  of  IRB  review  and  • 
approval  of  stand-alone  HIPAA 
authorizations.  Accordingly.  FDA  does 
not  intend  to  take  enforcement  actions 
against  IRBs  that  decide  not  to  review 
stand-alone  HIPAA  authorizations  even 
though  the  IRBs  written  procedures 
would  otherwise  require  this  review 
and/or  approval.  FDA's  exercise  of 
enforcement  discretion  in  these  limited 
circumstances  is  intended  to  allow 
important  studies  to  proceed  in  the  best 
interests  of  the  public  health. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  §  10.115  (21  CFR 
10.115).  This  guidance  document 
represents  the  agency's  current  thinking 
on  IRBs"  responsibilities  under  FDA 
regulations  for  reviewing  and  approving 
stand-alone  HIPAA  authorizations.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if  it 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

II.  Comments 

FDA  is  issuing  this  document  as  a 
final  guidance  that  will  be  implemented 
upon  posting  on  FDA's  Web  site.  In 
accordance  with  §  10.115(g)(2)  and 
(g)(3).  FDA  is  implementing  this 
guidance  prior  to  seeking  public 
comment  because  the  agency  has 
determined  that  this  guidance  is  needed 
in  conjunctiorLwith  the  HHS  Office  of 
Civil  Rights  guidance  to  help  ensure 
that  ongoing  clinical  trials  are  not  halted 
while  IRBs  review  HIPAA  stand-alone 
authorizations,  and  therefore,  prior 
public  participation  is  not  feasible  or 
appropriate.  However.  FDA  will  review- 
comments  received  after  issuance  of  the 
guidance  and  revise  the  document  when 
appropriate. 

Interested  persons  may.  at  any  time, 
submit  written  or  electronic  comments 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES)  regarding  this  guidance 
document.  Two  paper  copies  of  mailed 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/vi'\%-w.fda.gov/oc/gcp/guidance.htmiot 
httpJ/ww'w.fda.gov/ohrms/dockets/ 
defauh.htm. 

Dated;  October  31 ,  2003. 
Jefirey  Shuren. 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  0.3-28044  Filed  11-6-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions: 
Availability  for  Licensing 

AGEtJCY:  National  Institutes  of  Health, 
Public  Health  Ser\'ice,  DHHS. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  "expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
fur  lie  ensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Mar\-land  20852-3804:  telephone:  301/ 
496^7057:  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Eosinophil-Derived  Neurotoxin,  an 
Antimicrobial  Protein  With 
Ribonut  lea.sp  .\ctivit\.  Is  an 
Immunostimulant 

De  Yang  et  al.  (NCI). 

U.S.  Provisional  Patent  Application 

Nos.  60/466,797  and  60/466.796,  filed 

29  Apr  2003  (DHHS  Reference  Nos. 

E-175-2003/O-US-01  and  E-191- 

2003/0-US-Ol). 
Licensing  Contact:  Brenda  Hefti;  301/ 

435—4632;  heftib@mail.nih.gov. 

Eosinophil-derived  neurotoxin  (EDN) 
has  in  vitro  anti-viral  activity  that  is 
dependent  on  its  ribonuclease  activity. 
This  invention  discloses  that  EDN  is  a 
selective  chemoattractant  and  activator 
of  dendritic  cells,  resulting  in  dendritic 
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cell  migration,  maturation,  and  a 
production  of  a  wide  variety  of 
cytokines.  Based  on  these  potent 
chomotactic  and  activating  effects  on 
dendritic  cidis.  P:DN  might  be  usefid  as 
a  (linit  a!  immunoadjuvaiit  for  the 
promotion  of  immune  responses  to 
specific  antigens  of  tumors  or 
pathnoRnic  organi.sm.'^. 

Protein  Kinase  C  Inhibitor,  Related 
Composition,  and  Method  of  I'se 

Shaomeng  Wang.  Peter  Blumberg  (NCI). 

Nancy  Levvin  (NCI). 
U.S.  Provisional  Patent  Application  No. 

60/451.214  filed  28  Feb  2003  (DHHS 

Reference  No.  E-07,^-2003/0-US-01). 
Licensing  Contact:  Brenda  Hefti;  301/ 

'^35-4632:  heftib@mail.nib.gov. 

Protein  kinase  C  is  a  critical 
component  in  cellular  signaling, 
involved  in  cellular  growth, 
differentiation,  and  apoptosis.  It  has 
been  identified  as  a  promising 
therapeutic  target  for  cancer,  diabetic 
retinopathy,  and  Alzheimer's  disease. 
among  other  indications. 

Thi.'^  invention  relates  to  lead 
compounds  that  can  inhibit  protein 
kinase  C  isoforms  through  disruption  of 
their  Cl  domains.  The  inventors  also 
found  that  these  compounds  possess 
isoform  selectivity,  an  important  feature 
for  therapeutic  specificity.  Finally, 
although  the  disclosed  compounds  are 
previously  known  molecules,  novel 
structures  are  described  in  the  invention 
that  have  further  improved  specificity. 

.Applications  for  the  HMGM  Pathway 

Michael  Bustin  (NCI). 

U.S.  Provisional  Patent  Application  No. 

60/455.728  filed  17  Mar  2003  (DHHS 

Reference  No  E-208-2002/O-US-O1). 
Licensing  Contact:  Brenda  Hefti:  301/ 

435-4632;  heftib@maiLnih.gov. 

HMGNl  is  a  protein  that  binds  to 
nucleosomes,  changes  chromatin 
structure  and  affects  transcription,  and 
the  e.xpression  of  this  protein  changes 
durmg  differentiation.  Mice  lacking  this 
protein  have  increased  growth  capacity 
of  several  skin  components,  including 
epidermis,  epidermal  appendages,  and 
dermis.  Conceivably,  this  change  could 
be  related  to  an  alteration  of  stem  cell 
differentiation  or  to  cell  cycling  events. 
The  current  invention  relates  to 
interference  with  this  pathway,  which 
might  lead  to  increased  stem  cell 
differentiation  and  increased  hair 
cycling  and  growth  in  humans  as  well. 
This  invention  might  be  useful  to 
increase  hair  growth,  enhance  wound 
healing  for  epidermal  and  dermal 
wounds,  and  enhance  stem  cell 
populations  for  tissue  regeneration,  gene 
targeting,  or  gene  therapeutic 
indications. 


Novel  Stable  Anti-CD22  Antibodies 

Susanna  Rybak,  )uergen  Krauss, 

Michaela  /Vndt  (NCI). 
U.S.  Provisional  Application  No.  60/ 
387,306  filed  06  jun  2002  (DHHS 
Reference  No.  E-O55-2O02/O-US-O1); 
PCT  Patent  Application  PCT/US03/ 
18201  filed  06  Jun  2003  (DHHS 
Reference  No.  E-055-2002/0-PCT- 
02). 
Licensing  Contact:  Brenda  Hefti:  301/ 
435^632:  heftib@maiLnih.gov. 
The  current  invention  relates  to 
engineered  LL2  single  chain  antibodies 
possessing  improved  and/or  unexpected 
properties.  The  first  embodiment 
includes  engineered  single  chain 
antibodies  that  have  enhanced  stability. 
Specific  VH  and  VL  residues  were 
identified  which  might  contribute  to  the 
instability,  and  these  were  substituted  to 
create  scFv  variants  with  improved 
stability  and  biological  half-life.  In  the 
second  embodiment,  an  LL2  single 
chain  Fv  antibody  was  engineered  with 
no  linker  between  the  VH  and  VL 
sequences.  The  antibody  exhibited  the 
surprising  property  of  acting  as  a 
monomer  (rather  than  a  triraer  or 
tetramer)  and  retained  specific  binding 
to  CD22.  This  invention  might  be  useful 
as  a  general  method  to  produce 
therapeutic  antibodies  or 
immunoconjugates  more  easily,  and  for 
such  antibodies  or  immunoconjugates  to 
be  more  stable  in  vivo. 

Dated:  October  30.  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology-  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  03-28054  Filed  11-6-03;  8:45  ami 
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SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 


ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  bv  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804;  telephone;  301/ 
496-7057;  fax;  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Isolation  of  Hybridomas  Producing 
Monoclonal  Antibodies  (MAbs) 
Inhibitory  to  Human  CYP2I2 

Dr.  Darrvl  Zeldin  (NIEHS).  Or  Harry 

Gelboin(NCI),e/ai. 
DHHS  Reference  No.  E-337-2003/0— 

Research  Tool. 
Licensing  Contact:  Marlone  Shinn-Astor: 

301/435—4426;  shinnm@inail.nih.gov. 

Cytochromes  P450  catalyze  the 
NADPH-dependent  oxidation  of 
arachidonic  acid  to  various  eicosanoids 
found  in  several  species.  The 
eicosanoids  are  biosynthesized  in 
numerous  tissues  including  pancreas, 
intestine,  kidney,  heart,  and  lung  where 
they  are  involved  in  many  different 
biological  activities 

The  NTH  announces  three  specific 
monoclonal  antibodies  that  strongly 
inhibit  and/or  immunoblot  the  human 
cviochromc  P450  2)2  (CyP2j2).  MAb  6- 
5-20-8  selectively  inhibits  CYP2I2- 
mediated  arachidonic  acid  metabolism 
by  more  than  80%  and  also 
immunoblots  the  enzyme.  .MAb  6-2-16- 
1  also  selectively  inhibits  arachidonic 
acid  metabolism  by  more  than  80%,  but 
does  not  immunoblot  the  enzyme.  MAb 
5-3-2-2  is  not  inhibitory,  but 
selectively  immunoblots  the  enzyme. 
These  antibodies  can  be  used  to  identif\- 
and  quantify  inter-individual  variation 
in  physiological  functions  and  to  study 
pharmacological  drug  metabolism  in 
various  tissues. 

This  re.search  is  also  described  in;  Sun 
eta!.,  Circ.  Res.  90:  1020-1027.  2002; 
King  et  al.  Mol.  Pharmacol  61:  840- 
852,  2002;  Yang  et  al..  Mol.  Pharmacol. 
60;  310-320.  2001:  Zeldin.  /.  Biol. 
Chem.  276:  36059-36062,  2001;  Node  et 
al..  J.  Biol.  Chem.  276:  15983-15989, 
2001:  Node  et  al..  Science  285;  1276- 
1279,  1999;  Wu  et  al..  f.  Biol.  Chem.  271- 
3460-3468. 

TNF-a  Converting  Enzyme  Inhibitory 
Agents  and  Stimulatory  Agents 

Dr.  Stewart  Levine  et  al.  (NHLBI). 
U.S.  Provisional  Patent  .Application 

filed  24  Sep  2003  (DHHS  Reference 

No.  E-208-2003/0-US-01). 
Licensing  Contact:  Marlene  Shinn-Astor: 

301/435-4426;  shinnm@mail.nih.gov. 
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The  action  of  Tumor  Necrosis  Factor 
alpha  (TNT-a)  has  been  implicated  in 
.such  diseases  as  arthritis,  sepsis. 
ulcerative  colitis,  multiple  sclerosis, 
Crohn's  disease,  septic  shock,  graft 
rejection,  cachexia,  insulin  resistance, 
post-ischemir  reperfusion  injury,  tumor 
metastasis,  tissue  ulceration,  abnormal 
wound  healing,  periodontal  disease, 
bone  disease,  proteinuria,  aneurisraal 
aortic  disease,  degenerative  cartilage 
loss,  demyelinating  di.seases  of  the 
nervous  system,  and  HIV  infection. 
TNF-a  converting  enzyme  (TACE)  or 
ADAM  17  (A  Disintegrin  And 
Metalloprotease)  is  a  member  of  a  family 
of  zinc  metalloproteases.  and  is  an 
important  regulator  of  mflammation, 
immune  regulation,  and  cellular 
proliferation  as  a  consequence  of  its 
ability  to  catalyze  the  activation  of  TNF- 
a  from  a  membrane  bound  to  a  soluble 
form. 

The  NIH  anniumces  the  identification 
of  a  protpin,  corresponding  to  the 
amino-terminus  of  the  TACE 
prodomain.  that  possesses  a  TACE 
inhibitory  activity  that  is  independent 
of  a  cysteine-switch  mechanism  This 
T.-\CE  inhibitfiry  protein  could  be  used 
as  a  new  therapeutic  agent  against 
chronic  inflammatory  diseases  that  are 
mediated  by  TNF-a. 

Use  of  Smad3  Inhibitor  in  the 
Treatment  of  Fibrosis  Dependent  on 
Epithelial  to  Mesenchymal  Transition 
as  in  the  Eye  and  Kidney 

Anita  Roberts  (NCI). 

U.S.  Provisional  Patent  .Application  No. 

60/441.297  filed  17  [an  2003  IDHHS 

Reference  No.  E-062-2003/0-US-01). 
Licensing  Contact:  Marlene  Shinn-Astor: 

301/435-4426;  shinnm@.od  nih.gov. 

Fibroid  scar  tissue  has  been 
associated  with  wound  healing  of  the 
epithelial  layer  following  tissue  damage 
created  by  surgerv  or  other  means. 
Examples  of  which  include  the  opaque 
scar  tissue  associated  with  cataract 
surgerv  and  the  fibroid  scar  tissue 
produced  in  se\eral  kidnev  diseases 
such  as  is  seen  in  unilateral  ureteral 
obstruction. 

Smad2  and  Smad3  are  highly 
homologous  cvtoplasmic  proteins  which 
function  to  mediate  signals  from 
Transforming  Growth  Factor  Beta  (TGF- 
P)  and  activin  receptors  to  promoters  of 
target  genes  found  in  the  nucleus.  The 
NIH  announces  a  technology  wherein 
Smad  3  is  now  implicated  in  TGF-ji- 
dependent  transdifferentiation  of 
epithelial  cells  to  mesenchvmal  cells 
(EMT).  which  blocks  the  endpoint  of 
fibrosis  at  an  early  stage  of 
differentiation  of  epithelial  cell 
precursors  into  interstitial  fibroblasts.  In 
particular,  fibrosis  was  blocked 


following  wounding  of  the  lens  of  the 
eye  and  damage  created  to  the  kidney. 
It  is  believed  that  an  inhibitor  of  Smad 
3  could  be  used  to  block  fibrosis 
following  cataract  surgery  and  lens 
implantation  in  patients,  as  well  as 
slowing  the  progression  of  end-stage 
renal  disease. 

Dated:  October  28.  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
IFR  Doc.  03-28055  Filed  11-6-03;  8:45  ami 
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SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  wTiting 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  RockvUle, 
Maryland  20852-3804:  telephone:  301/ 
496^7057:  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

C}iotoxic  Indeno-  and 
Isoindenoisoquinoline  Compounds 

Yves  G.  Pommier  (NCI). 

U.S.  Provisional  Patent  Application  No. 

60/469,718  filed  12  May  2003  (DHHS 

Reference  No.  E-253-2bo3/0-US-01). 
Licensing  Contact:  George  Pipia;  301/ 

435-5560;  pipiag@maiLnib.gov. 

The  present  invention  is  directed  to 
novel  indeno-  and 
isoindenoisoquinoline  compounds, 
their  derivatives  and  their 
pharmaceutical  formulations  having 
anticancer  activity,  as  well  as  methods 
of  treating  cancer.  The  invention  is  also 


directed  to  methods  of  preparing  these 
novel  compounds.  These  compounds 
have  been  tested  against  55  tumor  cell 
lines  and  have  been  found  to  have  a 
strong  activity  against  a  wide  varietv  of 
tumor  cell  lines,  including  lung,  colon, 
central  nervous  system,  melanoma, 
ovarian,  renal,  prostate  and  breast 
cancers,  compared  with  2-methoxv 
estradiols.  Some  of  these  compounds 
target  topoisomerase  I  and  remain  active 
in  camptothecin-resistant  cancer  cells.  It 
is  expected  that  these  compounds  will 
be  very  useful  in  the  treatment  of  a  wide 
variety  of  cancers. 

Identification  of  Novel  Birt-Ho^-Dube 
(BHD)  Gene 

Laura  S.  Schmidt  (NCI). 

PCT  Application  No.  PCT/US03/17227 

fded  30  Mav  2003  (DHHS  Reference 

No.  E-190-2002/2-PCT-01). 
Licensing  Contact:  George  Pipia:  301/ 

435-5560;  pipiag&mail. nib.gov. 

Birt-Hogg-Dube  (BHD)  syndrome  is  an 
inherited  autosomal  dominant  neoplasia 
syndrome  characterized  by  benign  hair 
follicle  tumors  and  is  associated  with  a 
higher  risk  for  developing  renal  cancer, 
spontaneous  pneumothorax  and/or  lung 
cysts. 

The  present  invention  describes 
identification  of  the  BHD  syndrome 
associated  germline  mutations  in  a 
novel  human  gene,  herein  called  BHD 
gene.  This  gene  encodes  for  the  protein, 
folliculin,  functions  of  which  remain 
currently  unknown. 

This  discovery  makes  possible  the 
development  of  a  diagnostic  method  for 
BHD  syndrome  using  a  simple  blood 
test.  The  test  is  particularly  useful  in 
detecting  BHD  mutations  in 
asymptomatic  carriers  within  BHD 
families. 

Patients  with  kidney  tumors  can  be 
evaluated  for  BHD  gene  mutations  using 
a  similar  genetic  diagnostic  test,  which 
will  allow  for  a  more  accurate  diagnosis 
of  a  kidney  cancer  and  improved  patient 
prognosis.  The  BHD  encoding  sequence 
is  the  third  gene  found  to  be  responsible 
for  inherited  kidney  cancer,  and 
mutation  testing  allows  for  a  correct 
diagnosis  and  initiation  of  the  proper 
treatment,  which  is  different  for  each  of 
the  types  of  kidney  cancer  caused  by  the 
three  genes. 

Methods  of  using  BHD  encoding 
sequence  also  allows  for  a  differential 
genetic  diagnosis  of  spontaneous 
pneumothorax,  or  collapsed  lung.  Since 
collapsed  lung  can  be  caused  by  several 
factors,  a  BHD  diagnostic  test  allows  a 
physician  to  determine  predisposition 
to  and  possible  recurrence  of  additional 
spontaneous  pneumothoraces  due  to 
mutation(s)  in  the  BHD  gene 
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The  discovf-ry  should  also  lead  to  the 
devehipment  of  novel  phcirmaceutical 
products  and  methods  for  treating  BHD 
skin  lesions  using  creams  containing  the 
BHD  gene  product,  folliculin.  .Such 
products  and  methods  of  treatment  are 
expected  to  reduce  the  size  and 
appearance  of  the  benign  hair  follicle 
tumors. 

The  disclosed  technology  will  provide 
new  and  exciting  methodologies  to 
correctlv  diagnose  BHD  syndrome  and 
should  lead  to  the  development  of  novel 
pharmaceutical  reagents  for  treatment  of 
BHD  skin  lesions  as  well  as  other  skin 
diseases. 

This  research  is  also  described  in: 
Nickerson  et  al..  Cancer  Cell  2:  157, 
2002:  Zbar  et  al.  Cancer Epidem.  Bio. 
Pn-v.  11:  393.  2002:  Schmidt  et  al..  Am. 
/  Hum.  Genet.  69:  876,  2001;  Toro  et  al.. 
Arch.  Dermatol.  135:  1195,  1999. 

Dated:  October  27.  2003. 
Steven  M.  Ferguson, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
Xational  Institutes  of  Health. 
IFR  Doc.  03-28056  Filed  11-6-03;  8:45  ami 
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SUMMARY;  The  invention  listed  below  is 
owned  bv  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  L'.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federallv-funded  research  and 
development.  Foreign  patent     - 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
tor  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  bv  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804:  telephone:  301/ 
496-7057:  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 


B-Defensins  as  Activators  of  Dendritic 
Cells  and  Vaccine  Carrier 

Arya  Biragyn  and  Larry  Kwak  (NCI). 

U.S.  Provisional  Application  No.  60/ 
421,488  filed  25  Oct  2002  (DHHS 
Reference  No.  E-342-2002/O-US-01). 

Licensing  Contact:  Catherine  Joyce;  301/ 
435-5031:  e-mail: 
joycec@mail.  nih  .gov. 

Tumor  antigens  are  known  to  be 
poorly  immunogenic  and  attempts  to 
elicit  immune  responses  against  the 
epitopes  of  antigens  specific  to  tumor 
cells  have  been  largely  unsuccessful. 
The  inventors  have  developed  a  cancer 
vaccine  comprising  a  defensin  fused  to 
a  tumor  antigen  or  viral  antigen  to 
enhance  the  immunogenicity  of  the  . 
tumor  astigen  or  viral  antigen.  The 
inventons  have  demonstrated,  with 
animal  data,  that  chimeric  proteins 
comprising  a  defensin  fused  to  a  model 
tumor  ailtigen  (lymphoma-derived 
single-chain  Fv)  generate  a  measurable 
humoral  and  anti-tumor  cellular 
immune  response  when  administered  to 
a  subject  (Biragyn  et  al..  Mediators  of 
innate  immunity  that  target  immature, 
but  not  mature,  dendritic  cells  induce 
antitumor  immunity  when  genetically 
fused  with  nonimmunogenic  tumor 
antigens.  /.  Immunology  2001  Dec  1 , 
167(ll):6644-6653.  Also,  Biragyn  etai. 
DNA  vaccines  encoding  human 
immunodeficiency  virus-l  glycoprotein 
120  fusions  with  proinflammatory 
chemoattractants  induce  systemic  and 
mucosal  immune  responses,  Blood  2002 
Aug  15  100(4):1 153-1 159.) 

Recency  the  inventors  have  further 
discovered  that  murine  beta-defensin  2 
acts  directly  on  immature  dendritic  cells 
as  an  endogenous  ligand  for  Toll-like 
receptor  4  (TLR-4),  inducing  up- 
regulation  of  costimulatory  molecules 
and  dendritic  cell  maturation.  (Biragyn 
et  al.,  Toll-like  receptor  4-dependent 
activation  of  dendritic  cells  by  beta- 
defensin  2,  Science  2002  Nov  1, 
298(5595):1025-1029). 

The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  a  non-exclusive  basis. 

Dated:  October  24,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer  Office  of  Technology  Transfer 
National  Institutes  of  Health. 
[FR  Dor.  03-28057  Filed  11-6-03;  8:45  am] 
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commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
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inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  mav  b(!  obtained  bv  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804:  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Putative  PEDF  Receptor 

Sofia  P.  Becerra,  Luigi  Notari  (NEI). 
DHHS  Reference  No.  E-314-2003/0- 

US-01  filed  07  Aug  2003. 
Licensing  Contact:  Susan  S.  Rucker; 

301/435-4478: 

ruckersu@mail.nih.gov. 

This  application  describes 
compositions  and  methods  related  to 
Pigmented  Epithelium  Derived  Factor 
(PEDF).  PEDF  is  a  protein,  belonging  to 
the  serpin  family,  that  has  been 
demonstrated  to  have  neurotrophic, 
gliastatic,  neuronotrophic  and  anti- 
angiogenic  properties.  In  particular,  the 
compositions  and  methods  described 
and  claimed  in  this  application  are 
related  to  the  isolation,  cloning, 
expression  and  characterization  of  the 
putative  receptor  for  PEDF.  The  PEDF 
receptor  as  described  herein  is  a 
transmembrane  protein  having  an 
extracellular  ligand-binding  domain,  a 
transmembrane  domain  and  an 
intracellular  domain.  The  PEDF  receptor 
shares  some  homology  with  an  orphan 
receptor  identified  in  the  liver  and  the 
protein  known  as  adiponutrin. 

The  isolation  and  cloning  of  the  PEDF 
receptor  will  be  useful  in  basic  research 
to  further  elucidate  the  role  of  PEDF  and 
its  receptor  in  signal  transduction 
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pathways.  Furthermore,  identification  of 
the  PEDF  receptor  will  allow  for  the 
development  of  drug  screenmg  assavs  to 
identify-  agonists  and  antagonists  of 
PEDF  activity.  In  addition,  isolation  and 
identification  of  the  PEDF  receptor  will 
allow  new  biological  molecules  such  as 
monoclonal  antibodies  and  chimeric 
IgG-receptor  constructs  to  be  developed. 
This  work  has  not  yet  been  published. 

Detection  of  Antigen-Specific  T  Cells 
and  Novel  T  Cell  Epitopes  bv 
Acquisition  of  Peptide/HLA^FP 
Complexes 

Steven  Jacobson,  Utano  Tomaru,  and 

Voshihisa  Yamano  (NINDS). 
U.S.  Provisional  Application  No.  60/ 

457.006  filed  24  Mar  2003  (DHHS 

Reference  No.  E-O84-2O03/0-US-O1). 
Licpnsing  Contact:  Brenda  Hefti;  301/ 

435-4632:  heftih@mail.nih.gov. 

This  invention  relates  to  a  method  for 
identifying  specific  T  cell  epitopes  and 
antigen-specific  T  cells  through  labeling 
with  an  HLA-GFP  complex  expressed 
on  an  antigen-presenting  cell.  The  T 
cells  acquired  the  peptide-HLA-GFP 
complex  through  T  cell  mediated 
endocytosis  upon  specific  antigen 
stimulation  This  basic  method  can  be 
used  for  several  purposes.  First,  it  can 
be  used  to  generate  a  T-cell  immune 
response  through  the  attachment  of  a 
reporter  peptide  to  the  antigen- 
presenting  cell.  It  can  also  be  used  as  a 
way  to  assay  a  population  of  cells  to 
determine  whether  any  T  cells  specific 
for  a  particular  antigen  are  present.  This 
might  be  useful  in  applications  related 
to  autoimmunity,  infectious  disease,  or 
cancer.  Third,  it  can  be  used  as  a 
therapeutic  to  eliminate  antigen-specific 
T  cells  associated  with  disease,  if 
coupled  to  a  toxic  moietv. 

Methods  and  Composition  for  the 
Diagnosis  of  Neuroendocrine  Lung 
Cancer 

Curtis  Harris  (NCI). 

U.S.  Provisional  Application  No.  60/ 

423.380  filed  04  Nov  2002  (DHHS 

Reference  No.  E-248-2002/0-US-01). 
Licensing  Contact:  Catherine  Joyce;  301/ 

435-5031 :  joycec@mail.nih.gov. 

The  technology  relates  to  the  use  of 
cDNA  microarrays  to  facilitate  the 
identification  of  pulmonary 
neuroendocrine  tumors.  In  order  to 
identifv'  molecular  marker?  that  could 
be  used  to  classifv  pulmonary  tumors, 
the  inventors  exammed  the  gene 
expression  profiles  of  clinical  samples 
from  patients  with  small  cell  lung 
cancer  (SCLC).  large  cell 
neuroendocrine  carcmoma  (LCNEC), 
and  typical  carcinoma  (TC)  tumors  by 
cDNA  microarrav  analvsis  to  detect 


hybridization  between  cDNA  from 
tumor  cells  and  DN.^  from  a  panel  of 
8,897  human  genes.  Gene  expression 
was  found  to  be  nonrandom  and  to 
exhibit  highly  significant  clustering  that 
divided  the  tumors  into  their  assigned 
World  Health  Organization  (WHO) 
classification  with  100%  accuracy.  The 
inventors  concluded  that  pulmonary 
neuroendocrine  tumors  could  be 
classified  based  on  the  genome-wide 
expression  profile  of  the  clinical 
samples  without  further  manipulations. 

The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

Dated:  October  24.  2003. 
Steven  M,  Ferguson, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
IFR  Doc.  03-28058  Filed  11-6-03:  8:45  am] 

BILLING  CODE  aiAO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions: 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Fubhc  Health  Service.  DHHS. 
ACTION:  Notice, 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Mar>-land  20852-3804:  telephone:  301/ 
496-7057:  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Enhanced  HIV-1  Vaccine  Cvtotoxic  T 
Cell  Epitope  From  Conserved  Region  of 
HIV-1  Reverse  Transcriptase 

Jay  Berzofsky.  Takahiro  Okazaki  (NCI). 

U.S.  Provisional  Application  No.  60/ 
459,507  filed  31  Mar  2003  (DHHS 
Reference  No.  E-O44-2003/0-US-01). 


Licensing  Contact:  Michael  Ambrose; 
301/594-6565: 
ambrosem@mail.nih.gov. 

Polypeptides  derived  from  the  HIV-l 
RT  Catalytic  site.  Peptides  are  modified 
by  replacement  of  certain  key  amino 
acid  residues  to  increase  binding  to 
HLA-A2,  the  most  common  human 
class  I  HLA  molecule.  Such  modified 
peptides  are  more  immunogenic  and 
can  be  used  for  further  development  of 
second-generation  vaccines, 
therapeutics  or  diagnostic  reagents. 
DNA  encoding  said  modified 
polypeptides  can  be  used  as  vaccines 
(naked  DNA.  bacterial  or  viral  vector 
constructs). 

Methods  and  Compositions  for 
Selectively  Enriching  Microbes 

Michael  A.  Grant  (FDA/ORA;. 

U.S.  Provisional  Application  No.  60/ 

435.639  filed  20  Dec  2002  (DHHS 

Reference  .No.  E-228-2002/0-US-01). 
Licensing  Contact:  Michael  Ambrose: 

301/594-6565: 

ambrosem@mail.nih.gov. 

The  described  technology  provides  for 
the  methods,  reagents  and  kits  for  the 
specific  enrichment  of  microbes  for 
further  identification  and  diagnosis  with 
particular  emphasis  on  E.  coli  Ol57:H7 
and  other  E.  coli. 

The  technology  details  a  2-step 
process  in  which  the  primar>'  sample  is 
held  under  acid  conditions  to  inhibit  or 
kill  competitor  microbes  within  the 
sample.  The  acidic  conditions  can  also 
contain  selective  agents  such  as  phage 
or  nutrient  supplements  for  further 
selectivity.  After  a  predetermined  time, 
the  sample  is  then  incubated  under 
unrestricted  growth  conditions  for  the 
enrichment  of  the  remaining  microbes. 
These  are  then  carried  through  for 
further  identification  and  potential 
diagnosis. 

The  technology  can  be  used  to 
selectively  enrich  for  potential 
medically  important  bacteria,  especially 
E.  coli  Ol57:H7.  other  pathogenic  E. 
coli.  Shigella,  and  other  species. 

Dated:  October  24.  2003. 
Steven  M.  Fenjuson, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
\ationaJ  Institutes  of  Health. 
'FR  Doc  03-28059  Filed  11-6-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  institutes  of  Health. 
Public  Hodlth  Service,  DHHS. 
action:  Notice. 


SUMMARY:  The  invention  listed  below  is 

owned  by  an  aRoncv  of  the  l'  S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  use.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copie.s  of  the  U.S.  patents  and  patent 
applicaticjns  listed  below  may  be 
obtained  bv  contacting  Michael 
Ambrose.  Ph.D. .  at  the  Office  of 
Techniilogy  Transfer.  National  Institutes 
of  Health.  601 1  Executive  Boulevard. 
Suite  325.  Rockville,  Marvland  20852- 
3804:  telephone:  301/594-6565:  fax: 
301/402-0220;  e-mail: 
ambrospm'&mail. nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  anv 
patent  applications. 

Efficient  Inhibition  of  HIV-1  Viral 
Entry  Through  a  Novel  Fusion  Protein 
Including  CD4 

lames  .Vrthos,  Claudia  Cicala,  Anthony 

Fauci  (NIAID). 
U.S.  Provisional  Application  No.  60/ 
346,231  filed  25  Oct  2001  (DHHS 
Reference  No.  E-337-2001/(J-US-01): 
PCT  Application  No.  PCT/US02/ 
34393  filed  24  Oct  2002  (DHHS 
Reference  No.  E-337-2001/0-PCT- 
01). 

This  invention  relates  to  CD4  fusion 
proteins  for  use  in  the  treatment  of  an 
immunodeficiency  virus  infection  such 
as  human  immunodeficiency  virus 
(HIV).  These  p(jlvpeptides  have  been 
shown  by  the  inventors  to  inhibit  the 
entr>'  of  primary  isolates  of  HIV-1  into 
CD4+  T  cells  bv  targeting  the  gpl20 
subunit  of  the  HIV-1  envelope.  The 
invention  claims  recombinant 
polypeptides  comprising  a  CD4 
polypeptide  ligated  at  its  C-terminus 
with  a  portion  of  a  human 
immunoglobulin  comprising  a  hinge 
region  and  two  constant  domains  of  an 
immunoglobulin  heavy  chain.  The 
portion  of  the  IgG  is  fused  at  its  C- 
terminus  with  a  polypeptide  comprising 


a  tailpiece  from  the  C  terminus  of  the 
heavy  chain  of  an  IgA  antibody.  This 
protein  is  very  large  (greater  than  800 
kilodaltons),  which  may  contribute  to 
its  ability  to  inhibit  entry  of  primary 
isolates  of  HIV-1  into  T  cells.  It  presents 
twelve  gpl20  binding  domains  (DlD2) 
and  can  bind  at  least  ten  gpl20s 
simultaneously.  The  inventors  have 
shown  that  the  construct  efficiently 
neutralizes  primary  isolates  from 
different  HIV  subgroups.  Also  claimed 
are  use  of  the  construct  as  a  component 
of  a  vaccine  and  as  a  diagnostic. 

Identification  of  New  Small  RNAs  and 
ORFs 

Susan  Gottesman  (NCI),  Gisela  Storz 
(NICHD),  Karen  Wassarman  (NICHD), 
Francis  Repoila  (NCI),  Carsten 
Rosenow  (EM). 

U.S.  Provisional  Application  No,  60/ 
266.402  filed  01  Feb  2001  (DHHS 
Reference  No,  E-072-2001/0-US-01); 
PCT  Application  No.  PCT/US02/ 
03147  filed  31  Jan  2002  (DHHS 
Reference  No.  E-072-2Q01/O-PCT- 
02);  U.S.  Patent  Application  filed  25 
Jul  2003  (DHHS  Reference  No.  E-072- 
2001/0-US-03). 

The  inventors  have  isolated  a  number 
of  previously  unknown  sRNAs  found  in 
E.  coli.  Previous  scientific  publications 
by  the  inventors-'and  others  regarding 
sRNAs  have  shown  these  sRNAs  to 
serve  important  regulatory-  roles  in  the 
cell,  such  as  regulators  of  virulence  and 
survival  in  host  cells.  Prediction  of  the 
presence  of  genes  encoding  sRNAs  was 
accomplished  by  combining  sequence 
information  from  highly  conserved 
intergenic  regions  with  information 
about  the  expected  transcription  of 
neighboring  genes.  Microarray  analysis 
also  was  used  to  identify  likely 
candidates.  Northern  blot  analyses  were 
then  carried  out  to  demonstrate  the 
presence  of  the  sRNAs.  Three  of  the 
sRNAs  claimed  in  the  invention  regulate 
(candidates  12  and  14.  negatively  and 
candidate  31.  positively)  expression  of 
RpoS,  a  major  transcription  factor  in 
bacteria  that  is  important  in  many 
pathogens  because  it  regulates  (amongst 
other  things)  virulence.  The  inventors' 
data  show  that  these  sRNAs  are  highly 
conserved  among  closely  related 
bacterial  species,  including  Salmonella 
and  Klebsiella,  presenting  a  unique 
opportunity  to  develop  both  specific 
and  broad-based  antibiotic  therapeutics. 
The  invention  contemplates  a  number  of 
uses  for  the  sRNAs,  including,  but  not 
limited  to,  inhibition  by  antisense 
manipulation  of  gene  expression,  and 
possible  vaccine  candidates. 


A  Novel  Chimeric  Protein  for 
Prevention  and  Treatment  of  HIV 
Infection 

Edward  A,  Berger  (NIAID).  Christie  M. 

Del  Castillo. 
U.S.  Provisional  Application  No.  60/ 
124.681  filed  16  Mar  1999  (DHHS 
Reference  No,  E-039-1999/0-US-01); 
PCT  Application  No.  PCT/USOO/ 
06946  filed  16  Mar  2000  (DHHS 
Reference  No.  E-039-1999/O-PCT- 
02);  U.S.  Patent  Application  No.  09/ 
936,702  filed  13  Sep  2001  (DHHS 
Reference  No.  E-03»-1999/0-US-03). 
This  invention  relates  to  bispecific 
fusion  proteins  effective  in  viral 
neutralization.  Specificallv.  the 
invention  is  a  geneticallv  engineered 
chimeric  protein  containing  a  soluble 
extracellular  region  of  human  CD4 
attached  via  a  flexible  polvpeptide 
linker  to  a  single  chain  human 
monoclonal  antibody  directed  against  a 
CD4-induced.  highly  conserved  HIV 
gpl20  determinant  involved  in 
coreceptor  interaction.  Binding  of  the 
sCD4  moiety  to  gpl20  induces  a 
conformational  change  that  enables  the 
antibody  moiety  to  bind,  therebv 
blocking  Env  function  and  virus  entrv. 
This  novel  bispecific  protein  displavs 
neutralizing  activity  against  genetically 
diverse  primary  HIV-1  isolates,  with 
potency  at  least  10-fold  greater  than  the 
best  described  HIV-1  neutralizing 
monoclonal  antibodies.  The  agent  has 
considerable  potential  for  prevention  of 
HIV-1  infection,  both  as  a  topical 
microbicide  and  as  a  systemic  agent  to 
protect  during  and  after  acute  exposure 
(e.g.  vertical  transmission,  post- 
exposure prophylaxis).  It  also  has 
potential  utility  for  treatment  of  chronic 
infection.  Such  proteins,  nucleic  acid 
molecules  encoding  them,  and  their 
production  and  use  in  preventing  or 
treating  viral  infections  are  claimed. 

Novel  Antimalarial  Compounds, 
Methods  of  Synthesis  Thereof, 
Pharmaceutical  Compositions 
Comprising  Same,  and  Methods  of 
Using  Same  for  Treatment  and 
Prevention  of  Malaria 

Michael  R.  Boyd  (NCI),  Gerhard 

Bringmann  (EM),  Sven  Harmsen  (EM) 
Roland  Gotz  (EM).  T.  Ross  Kellv  (EM), 
Matthias  Wenzel  (EM).  Guido 
Francois  (EM),  J.  D.  Phillipson  (EM), 
Laurent  A.  Assi  (EM).  Christopher 
Schneider  (EM), 

U.S.  Patent  5,639.761  issued  on  17  Jun 
1997  (DHHS  Reference  No.  E-090- 
1994/0-US-Ol);  U.S.  Patent  6.627.641 
issued  on  30  Sep  2003  (DHHS 
Reference  No.  E-090-1994/0-US-07): 
U.S.  Patent  5,552,550  issued  on  03 
Sep  1996  (DHHS  Reference  No.  E- 
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200-1 994/0-US-Ol):  U.S.  Patent 
5.763,613  issued  on  09  Jun  1998 
(DHHS  Reference  No.  E-200-1 994/0- 
LlS-02):  i;.S.  Patent  6.140.339  issued 
on  31  Oct  2000  (DHHS  Reference  No. 
E-200-1  y94/2-US-01);  U.S.  Patent 
6.331.630  issued  on  18  Dec  2001 
(DHHS  Reference  No.  E-200-1 994/2- 
i:S-Oa);  U.S.  Patent  5.571.919  issued 
on  05  Nov  1996  (DHHS  Reference  No. 
E-201-1994/0-US-01);  U.S.  Patent 
5.789.594  issued  on  04  Aug  1998 
(DHHS  Rpferencp  No.  E-201-1994/0- 
US-02);  U.S  Patent  5.578.729  issued 
on  26  Nov  1996  (DHHS  Reference  No. 
E-201-1994/1-US-01):  U.S.  Patent 
5.786.482  issued  on  28  Jul  1998 
(DHHS  Reference  No.  E-201-1 994/1- 
US-03). 

According  to  data  recentiv  reported 
by  the  World  Health  Organization 
(WHO),  the  death  rate  from  malaria 
exceeds  one  million  individuals  per 
year.  The  Public  Health  Service  seeks 
exclusive  or  non-exclusive  licensee(s)  to 
develop  and  commercialize  the 
technology  claimed  within  the  portfolio 
of  U.S.  patents  issued  and  pending,  and 
corresponding  international  patents 
issued  and  pending.  These  patents  and 
pending  applications  claim  an 
exceptionally  broad  universe  of  novel 
naphthylisoquinoline  alkaloid 
compounds,  and  methods  of  total 
synthesis  thereof.  Representative 
examples  of  these  compounds  have 
been  shown  to  have  potent  in  vitro 
activity  against  malaria  parasites, 
including  parasites  that  are  highlv 
resistant  to  available  antimalarial  drugs. 

Representative  examples  have  also 
been  shown  to  have  potent  in  vivo 
activity  against  malaria  parasites  in 
animal  models.  Pharmaceutical 
compositions  comprising  these 
compounds,  as  well  as  methods  of  using 
the  compounds  to  treat  or  prevent  a 
malarial  infection  of  a  host,  are  claimed. 
The  relative  structural  simplicity  of  this 
class  of  compounds,  and  the  ready 
synthetic  access  thereto,  provide 
unprecedented  opportunities  for 
structure-activity  relationship  (SAR), 
lead-optimization  and  antimalarial  drug 
development.  The  technology  is  further 
described  in  the  following  publications: 
J.  Nat  Prod.  1997  ful.;60(7):677-83  and 
Bioorg.  Med.  Chem.  Lett.  1998  Jul.;8il3): 
1729-34. 

Antimicrobial  .Magainin  Peptides 

Michael  A.  Zasloff.  Hao-Chia  Chen. 
Judith  H.  Brown.  John  L.  Mnrell. 
Charng-.Ming  Huang  (NICHD). 

U.S.  Patent  4.810.77/issued  on  07  Mar 
1989  (DHHS  Reference  No.  E-145- 
1987/0-US-Ol);  U.S.  Patent  5.567.681 
issued  on  22  Oct  1996  (DHHS 
Reference  No.  E-145-1987/2-US-03); 


U.S.  Patent  5,643,876  issued  on  01  Jul 
1997  (DHHS  Reference  No.  E-145- 
1987/1-US-03):  U.S.  Patent  5.221,732 
issued  on  22  Jun  1993  (DHHS 
Reference  No.  E-217-1988/0-US-01). 
First  isolated  from  the  skin  of  the 
African  clawed  frog  Xenopus  laevis, 
magainin  peptides  have  been  shown  by 
the  inventors  to  have  broad -spectrum 
antimicrobial  properties.  Both  synthetic 
and  natural  magainin  peptides  are 
active  against  many  species  of  bacteria 
and  fungi  and  induce  osmotic  lysis  of 
protozoa.  Magainin  peptides  are  water 
soluble,  nonfiemolytic  at  effective 
antimicrobial  concentrations,  have 
molecular  weights  of  2500  or  less  and 
are  amphiphilic.  Compositions  and 
methods  for  their  use  are  claimed  in  the 
patents.  These  inventions  are  available 
for  nonexclusive  or  exclusive  licensing. 
The  inventions  are  further  described  in 
Zasloff  efaA.  P.N.A.S.  USA  1987  Aug.; 
84(15):5449-53;  .Marion  et  al..  FEES 
Lett.  1988  Jan.l8;227(l):21-a:  Soravia  et 
al..  FEBS  Lett.  1988  Feb.  15;228{2):337- 
40:  Westerhoff  et  al..  P.N.A.S.  USA  198M 
Sep.:  86(1 7):6597-601;  and  Gwadze/ 
al..  Infect.  Immun.  1989  Sep.; 
57(9):2628-33. 

Dated:  October  24.  2003. 
Steven  M,  Ferguson. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  ofTechnoJogy^  Transfer. 
National  Institutes  of  Health. 
iFRDoc.  0.3-28060  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
C — Basic  &  Preclinical. 

Date:  December  9-10,  2003, 


Time:  7  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Irm  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person.- Michael  B.  Small.  PhD.. 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch.  Division  of 
ExU-amural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health.  61 16 
Executive  Boulevard.  Room  8127,  Bethesda, 
MD  20892,  301-402-0996, 
smallm@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health 
HHS) 

Dated:  October  30.  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  03-28033  Filed  11-6-03;  8:45  am] 

BILLING  CODE  iM!y-C-->^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources:  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Clinical  Research. 

Do/e.  November  12-13,  2003. 

Time:  November  12,  2003.  7:45  a.m.  to 
Adjournment. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  Place.  850  West  Michigan 
SU-eet,  Indianapolis,  IN  46202. 

Contact  Person:  Marc  Rigas.  PhD., 
Scientific  Review  Administrator,  National 
Center  For  Research  Resources,  or.  National 
Institutes  of  Health,  6701  Democracy  Blvd.. 
1  Democracy  Plaza,  rm  1080.  MSC  4874, 
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Bethesda.  MD  20817-4874.  301-^35-0806. 
nga^m$mail. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Xamp  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Clinical  Research. 

Date:  December  3-4.  2003. 

Time:  December  3.  2003,  7:45  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Plaza  Lord.  Baltimore  ZO 
W.  Baltimore  Street.  Baltimore.  MD  021 15. 

Contact  Person:  Mohan  Viswanathan. 
PhD..  Scientific  Review  Administrator.  Office 
of  Review.  National  Institutes  of  Health.  6701 
Democracy  Boulevard.  1  Democracv  Plaza 
room  1084,  Bethesda.  MD  20892-4874,  301- 
435-0829.  viswanathanmielncn-.nih.gov. 

Xame  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Comparative  Medicine. 

Date:  lanuan  27-29.  2004. 

Time:  January  27.  2004.  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hvatt  Regency,  123  Lesoya  Street, 
San  Antonio,  TX  78205. 

Contact  Person:  Carol  Lambert,  PhD., 
Scientific  Review  Administrator.  Office  of 
Review.  National  Center  for  Research 
Resources.  National  Institute  of  Health,  6701 
Democracy  Boulevard.  1  Democracv  Plaza, 
room  1076,  Bethesda.  MD  20892-1874,  (3011 
435-0814,  lambert@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333.  Clinical  Research;  93.371.  Biomedical 
Technology:  93.389.  Research  Infrastructure. 
93.306.  93.333,  National  Institutes  of  Health. 
HHS] 

Dated   October  31,  2003. 

LaVerne  Y,  Stiingfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-28035  Filed  11-6-03;  8:45  am] 

BILIING   CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC.  Appendix  2).  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  fortli  in  sections 
552b(c)(4)  and  552b(cH6},  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  .such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  cqnstitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee:  National  Institute  of 
Mental  Hdalth  Special  Emphasis  Panel  NIMH 
COR  Research  Training  and  Education 
Grants. 

Date:  November  24,  2003. 

Time:  91a.m.  to  1  p.m. 

AgendalTo  review  and  evaluate  grant 
applications. 

Place:  hialiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact[Person:  Richard  E.  Weise,  PhD., 
Scientific  keview  Administrator,  Division  of 
Extramurajl  Activities,  National  Institute  of 
Mental  Haialth,  NIH,  Neuroscience  Center, 
6001  Exec^itive  Boulevard,  room  6140, 
MS9606.  Bethesda,  MD  20892-9606,  301- 
443-1 225  j  n»'eise^mo;7.ni/i.ooi'. 

This  notice  is  being  published  less  than  15 
days  priorjto  the  meeting  due  to  the  timing 
limitation^  imposed  by  the  review  and 
funding  cjfcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Hos.  93.242.  Mental  Health  Research 
Grants:  93J281,  .Scientist  Development 
.■\ward.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mfntal  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  3D,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committed  Policv. 

[FR  Doc.  QB-28032  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 

the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  November  19,  2003, 
1:30  p.m.  to  November  19.  2003,  2:30 
p.m.,  NIEHS/National  Institutes  of 
Health.  Building  4401.  East  Campus.  79 
T.W.  Alexander  Drive.  122.  Research 
Triangle  Park,  NC  27709  which  was 
published  in  the  Federal  Register  on 
October  22,  2003,  68  FR  60404. 

The  meeting  will  be  held  on 
November  24.  2003  at  2  p.m.  The 
meeting  is  closed  to  the  public. 


Dated:  October  31,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor\' 

Committee  Policv. 

[FR  Doc.  03-28036  Filed  n-&-03;  8:45  am] 

BILLING  CODE  4140-01-f/l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Environmental 
Health  Sciences:  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  November  12,  2003,  3 
p.m.  to  November  12,  2003.  4  p.m., 
NIEHS/National  Institutes  of  Health. 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive.  122.  Research  Triangle 
Park,  NC.  27709  which  was  published 
in  the  Federal  Register  on  November  22, 
2003,  68  FR  60404. 

The  telephone  conference  meeting 
will  be  held  November  20.  2003  at  3 
p.m.  The  meeting  is  closed  to  the 
public. 

Dated;  October  31.  2003. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policv. 

IFR  Doc.  03-28037  Filed  11-6-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Fnvironmental  Health  Sciences  Special 
Emphasis  Panel.  October  28.  2003.  10 
a.rn.  to  October  28.  2003.  1  p.m..  NIEHS/ 
National  Institutes  of  Health.  Building 
4401 .  East  Campus.  79  T.W.  Alexander 
Drive.  122.  Research  Triangle  Park.  NC 
27709  which  was  published  in  the 
Federal  Register  on  September  2,5.  2003. 
69  FR  ,55401. 

The  meeting  will  be  held  November 
17.  2003  at  11  a.m.  The  meeting  is  _ 
closed  to  the  public. 

Dated:  October  31,  2003. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  .Advisor\' 
Committee  Policv. 

(FR  Doc.  03-28038  Filed  llHi-03;  8:45  am) 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\-  Committee  Act,  as 
amended  (5  L'.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followino 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  conc:erning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xonif  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Clinical  Outcomes 
in  Research:  An  Endoscopic  Data  Base. 

Date:  December  3.  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  P'aza.  6707  Democracy 
Boulevard.  Belhesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Pprsofi.  Ned  Feder,  MD,  Scientific 
Review  .administrator.  Review  Branch.  DEA, 
NIDDk.  Room  748.  6707  Democracv 
Boulevard.  National  Institutes  of  Health. 
Bethesda,  MD  20892.  (301)  594-8890. 
federn@extra.niddk.nih.gov 

Xame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Vasopressin  and 
Hyperosmolality:  Regulation  of  Aquaporin. 

Date:  December  9.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Two 
Democracy  Plaza.  6707  Democracy 
Boulevard.  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Ned  Feder.  MD.  Scientific 
Review  Administrator.  Review  Branch.  DEA. 
NIDDK.  Room  748.  6707  Democracy 
Boulevard.  National  Institutes  of  Health. 
Bethesda,  MD  20892.  (301)  394-8890, 
federn@txtra.niddk.nih  .gov. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Cell  and  Molecular 
Pathobiology  of  Renal  Disease. 

Doie- December  12.  2003. 

Time  1  p.m.  to  4  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 


Boulevard.  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  Administrator.  Review  Branch  DEA. 
NIDDK.  Room  748.  6707  Democracy 
Boulevard.  National  Institutes  of  Health, 
Bethesda.  MD  20892.  (301)  594-8890. 
fedem®extra. niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology-  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidnay  Diseases,  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHSJ 

Dated:  October  31,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Dor  03-28040  Filed  11-6-03:  8:45  am) 
BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Stress 
and  Drug  Abuse:  Epidemiology,  Etiology, 
Prevention,  and  Treatment. 

Date:  December  4-5.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Stieel,  ArHngton,  VA 
22202. 

Contact  Person:  Kesinee  Nimit,  MD.  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse. 
NIH,  DHHS,  Room  200,  MSC  8401.  6101 
Executive  Boulevard,  Bethesda.  MD  20892- 
8401,(301)435-1432. 

Xame  of  Committee:  Nahonal  Institute  on 
Drug  .\buse  Special  Emphasis  Panel. 
Minority  Institutions'  Drug  Abuse  Research 
Development  Program  (MID.ARP). 

Date:  December  11,  2003. 

Time:  9:30  a.m.  to  2  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Atrium 
Building.  6101  Executive  Blvd..  Bethesda. 
MD  20892. 

Contact  Person:  Khursheed  Asghar.  PhD, 
Chief.  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  NIH.  DHHS,  Room  200.  MSC 
8401.  6101  Executive  Boulevard,  Bethesda, 
MD  20892-8401,  (301)  443-2755. 

Xame  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Neuroimaging  the  Effects  of  Drugs  of  Abuse 
on  the  Development  of  the  Human  Nervous 
System. 

Date:  December  16.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814, 

Contact  Person:  Eliane  Lazar-VVesley.  PhD, 
Health  Scientist  Administrator,  Office  oi 
Extramural  Affairs.  National  Institute  on 
Drug  Abuse.  NIH.  DHHS,  room  200.  MSC 
8401.  6101  Executive  Boulevard,  Bethesda, 
MD  20892-S401,  (301)  451-4530. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  ScienUst 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  92.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHSJ 

Dated:  October  31,  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Commiltee  Policy. 

[FRDoc.  03-28041  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  4^ 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Samf  of  Committee:  Center  for  Scientific 
Review  Sperial  Emphasis  Panel.  Addition 
Services  and  'I'outh  Intervention  Programs. 

Date  November  7.  2003. 

I'lmfi:  8;,30  a.m.  to  r,  p.m. 

Agcndci:  To  review  and  evaluate  grant 
dpplicalions. 

Place:  Hvdtt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Claire  E.  Gutkin.  MPH. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3138, 
M.SC:  7759.  Bethesda,  MD  20892,  (301)  594- 

ii.iq. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel  Longitudinal 
Study  of  Antisocial  Behavior. 

Date  November  11,  2003. 

Time:  U  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Dri\e,  Bethesda.  MD  20892, 
n  eiephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3172, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0912.  levinv@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Health 
Education  and  Disease  Management. 

Date  November  13-14.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007 

Contact  Person:  Claire  E.  Gutkin,  MPH. 
PhD.,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  3138.  MSC  7759.  Bethesda.  MD  20892. 
(301)  594-3139. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

Mame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Engineering 
of  Enzymes. 

Date:  November  13-14,  2003. 

Time:  5  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Michael  M.  Sveda.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5152. 
MSC  7842.  Bethesda.  MD  20892,  (301)  435- 
3565,  svedam@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  fecial  Emphasis  Panel  Member 
Conflict:  Chronic  Disease  Epidemiology. 

Date:  November  14,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Ann  Hardy.  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  3158, 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0695,  hardyan@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Software 
Maintenance. 

Date:  November  14,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  George  W.  Chacko.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room:  4186, 
MSC:  78Q6,  Bethesda,  MD  20892,  (301)  435- 
1220,  ch(ickoge@csr.nih.gov. 

This  natice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  HT  (10)  B 
Hematology,  Hematopoiesis  and  Transfusion. 

Date:  Nfovember  14,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsit  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Chhanda  L.  Ganguly,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4118, 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1739.gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitatioas  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Psychopalhology  and  Adult  Disorders. 

Date:  November  14.  2003. 

Time;  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave.,  NW..  Washington,  DC  20037. 

Contact  Person:  Dana  Plude,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Bethesda,  MD 
20892,  (301)  435-1856,  pluded@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  REN 
(02). 

Z3a(e:  November  14,  2003. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701     • 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  6168. 
MSC  7892.  Bethesda,  MD  20892,  (301)  435- 
1042,  shoikhn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  DCS 
(03)  Lipid  and  Enzyme  Biochemistry. 

Dafe.- November  14.  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  e\  aluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Zakir  Bengali.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5150, 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cvcle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  in  Psychopathology  and  Adult 
Disorders. 

Date:  November  14.  2003. 

Time:  1:30  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  N'W.,  Washington.  DC  20037.  ' 

Contact  Person:  Luci  Roberts.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3188. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0692,  roberlu@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Cancer 
Biomarkers. 

Date:  November  14,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call) 

Contact  Person:  Elaine  Sierra-Rivera,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  6184, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1779.  hvemseiicsr-nih.gnv. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Primate 
Behavior. 

Date:  November  14.  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  3032C.  Bethesda,  MD 
20814.  (Telephone  Conference  Call). 

Contact  Person  Maribeth  Champou.x.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3184, 
MSC  7848.  (301)  402-4454, 
champoum@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business  Innovation  and  Bioengineering 
Research  Grants, 

Dafe  November  16-17,  2003. 

Time  7  p.m.  to  5  p.m. 

.■\genda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road.  Washington,  DC  20015. 

Contact  Person:  Marcia  Steinberg.  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5140, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1023,  steinberm<.<icsr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Cardiovascular  and  Pharmacological 
Sciences. 

Dafe,  November  17,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Robert  T,  Su.  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4134. 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRCl  ENR: 
Endocrinology  and  Reproductive  Sciences. 

Date:  November  17.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Harry  Brodie.  PhD, 
Scientific  Review  Administraior.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr,,  room  6166.  MSC 
7892,  Bethesda,  MD  20892.  (301)  402-6297. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience/SBIR, 

Date:  November  17-18.  2003. 

Time:  8:30  a.m,  to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,,  Bethesda,  MD  20814, 

Contact  Person:  Rene  Etcheberrigaray,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  5196, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1246,  etcheber^csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Immunology:  Small  Business  and 
Technology  Applications. 

Dafe.- November  17-18,  2003. 

Time:  8:30  a.m,  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Room  105.  Washington,  DC  20037. 

Contact  Person:  Stephen  M.  Nigida.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4212, 
MSC  7812.  Bethesda,  MD  20892.  (301)435- 
3565.  nigidas@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  VACC 
02:  Vaccines  for  Biodefense  Pathogens. 

Date:  November  17-18,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165,  walkermc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Departmental  Psychopathology  and 
Behavioral  Transitions. 

£to(e.- November  17,  2003. 


Time.- 9:30  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3186,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Reparative 
Medicine  Study  Section. 

Date:  November  17-18,  2003. 

Time:  10  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Jean  D.  Sipe.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  rm.  4106,  MSC 
7814,  Bethesda,  MD  20892,  (301)  435-1743, 
sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Biology 

Date:  November  17,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Hungyi  Shau,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  Nationitl  Institutes  of 
Health,  6701  Rockledge  Drive,  room  6214, 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
1720,  shauhung@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Urology  ROl/ 
R21  Review. 

Date:  November  17-18,  2003. 

Time:  1  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Cxmtact  Person:  Shirley  Hilden.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4218, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1198. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Xame  of  Committee  Center  for  Scientific: 
Review  Spefiial  Emphasis  Panel  ZRGl  CVB    - 
n  MM)  Preconditioning. 

Date:  No\  ember  17,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Reviev\  .  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  rm.  4128.  MSC 
7814.  Bethesda,  MD  20892.  (301)  435-1850, 
do'<vellr&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Cardiovascular  Bioengineering. 

Dafe  November  17,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Robert  T.  Su,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Rev  lew.  National  Institutes  of 
Health  6701  Rockledge  Drive,  room  4134. 
MSC  7802,  Bethesda.  MD  20892," (301)  435- 
1195. 

This  notice  is  being  published  less  than  I.t 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Prostate 
Cancer  Chemopreveniion  Studies. 

Date:  November  17.  2003. 

Time:  4  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  nvaluats  grant 
applications. 

P/oce.  National  Institutes  of  Health,  6701 
Rockkdge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person ^4\ngela  Y.  Ng,  PhD.  MBA. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Hfalth.  B701  Rockledge  Drive,  room  6300. 
.MSC  7804.  (For  courier  delivery,  use  MD 
20817).  Bethesda,  MD  20892.  (301)435-1715. 
nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
9::t.333.  Clinical  Research.  93.306.  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93  846-93  878.  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  October  31,  2003. 

La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc  03-28034  Filed  11-6-03:  8:45  am) 

BILLING  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health:  Amended  Notice 
of  Closed  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Advisory  Committee 
on  Research  on  Women's  Health, 
November  18,  2003.  9  a.m,  to  November 
18,  2003.  5  p,m.,  Holiday  Inn  Select 
Bethesda.  8120  Wisconsin  Ave.. 
Bethesda,  MD  20814  which  was 
published  in  the  Federal  Register  on 
October  28,  2003.  FR68:208;61455- 
61456. 

The  meeting  will  be  held  at  the  NIH; 
8600  Rockville  Pike.  Building  38; 
National  Libran,'  of  Medicine 
Conference  Room.  The  meeting  is  open 
to  the  public. 

Dated:  October  30.  2003. 

LaVerne  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 
Committse  Policy. 

(FR  Doc.  03-28039  Filed  11-6-03:  8:45  am] 

BILLING  CODE   4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  The 
National  Toxicology  Program  (NTP) 
Center  for  the  Evaluation  of  Risks  to 
Human  Reproduction  (CERHR). 
Announces  Availability  of  Draft  Expert 
Panel  Report  on  Fluoxetine  and  Expert 
Panel  Meeting  on  Fluoxetine;  Requests 
Public  Comment  on  the  Draft  Report 

SUMMARY:  The  NTP  CERHR 
announces — 

(1)  Availability  of  sections  1-4  of  the 
draft  expert  panel  report  on  fluoxetine 
and  solicits  written  public  comments  on 
the  report  by  January  6,  2004. 

(2)  The  fluoxetine  expert  panel 
meeting  on  March  3-5,  2004  at  the 
Holiday  Inn  Old  Tov^n  Select, 
Alexandria,  Virginia  and  invites  the 
public  to  pre.sent  oral  comments  at  tliis 
meeting. 

Questions  about  the  draft  expert  panel 
report,  submission  of  public  comments, 
and  the  expert  panel  meeting  should  be 
directed  to  Dr.  Michael  Shelby.  CERHR 
Director  (contact  information  below). 

Draft  Expert  Panel  Report  On 
Fluoxetine  Available 

The  CERHR  announces  the 
availabihty  of  the  draft  expert  panel 
report  on  fluoxetine  hydrochloride 


(Prozac®;  Sarafem™.  CAS  RN  59333- 
67-4:  fluoxetine.  CAS  RN  54910-89-3). 
Fluoxetine,  an  antidepre.ssdnt.  is  a 
widely  prescribed  drug  in  the  United 
States'.  The  CERHR  selected  fluoxetine 
for  evaluation  because  of  (1)  sufficient 
reproductive  and  developmental 
studies.  (2j  human  exposure 
information,  (3)  changing  prescription 
patterns,  and  (4)  public  concern  about 
potential  reproductive  and/or 
developmental  hazards  associated  with 
exposure.  Fluoxetine  hvdrochloride, 
under  the  name  Sarafem^^',  is 
prescribed  to  treat  premenstrual 
dysphoric  disorder  (PMDD),  potentiallv 
increasing  the  number  of  exposures  for 
women  nf  childbearing  age. 
Furthermore,  the  Food  and  Drug 
Administration  recently  approved 
ProzacI  for  use  in  7-1 7  year-olds 
thereby  increasing  exposures  of 
children. 

Each  draft  expert  panel  report  has  the 
following  sections: 
1.0    Chemistry.  Use.  and  Human 

Exposure 
2.0     General  Toxicological  and 

Biological  Effects 
3.0     Developmental  Toxicitv  Data 
4.0     Reproductive  Toxicitv  Data 
5.0     Summary,  Conclusions,  uud 

Critical  Data  Needs  (to  be  written  at 

expert  panel  meeting) 

Sections  1-4  will  be  available  to  the 
public  by  the  publication  date  of  this 
notice  and  can  be  obtained 
electronically  on  the  CERHR  Web  site 
[http://cerhr.niehs.nih. gov]  or  in  hard 
copv  bv  contacting  Dr.  Michael  Shelbv, 
Director  CERHR  [NIEHS.  79  T.W. 
Alexander  Drive.  TBuilding  4401.  room 
103.  P.O.  Box  1223.?.  MD  EC-32. 
Research  Triangle  Park,  NC  27709. 
telephone:  (919)  541-3455:  facsimile: 
(919)  316-4511;  shelbvSmehs. nih.gov]. 

Request  for  Written  Comments  on  Drait 
Expert  Panel  Report 

The  CERHR  invites  written  public 
comments  on  sections  1-4  of  the  draft 
expert  panel  report  on  fluo.xetine. 
Comments  can  be  submitted  in  hard 
copy  or  electronic  format  and  must  be 
received  by  the  CERHR  by  lanuary  6, 
2004.  These  comments  will  be 
distributed  to  the  expert  panel  and 
CERHR  staff  for  consideration  in 
revising  the  draft  report  and  in 
preparing  for  the  expert  panel  meeting. 
They  will  be  posted  on  the  CERHR 
website  prior  to  the  expert  panel 
meeting.  These  comments  should  be 
sent  to  Dr.  Michael  Shelby  at  the 
address  provided  above.  Persons 
submitting  written  comments  are  asked 
to  include  their  name  and  contact 
information  (affiliation,  mailing  address. 
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telephone  and  facsimile  numbers,  e- 
mail.  and  sponsoring  organization,  if 
anv). 

Expert  Panel  Meeting  Planned 

The  CERHR  will  hold  an  expert  panel 

meeting  Marrh  3-5.  2004.  at  the  Holiday 
Inn  Old  Town  Select.  480  King  Street. 
Alexandria.  VA  22314  (telephone:  703- 
549-6080.  facsimile:  684-6508)  The 
CERHR  has  asked  the  expert  panel  to 
review  the  scientific  evidence  regarding 
the  potential  reproductive  and/or 
developmental  toxicity  associated  with 
exposure  to  fluoxetine.  The  expert  panel 
will  review  and  revise  the  draft  expert 
panel  report  and  reach  conclusions 
regarding  whether  exposure  to 
fluoxetine  is  a  hazard  to  human 
development  or  reproduction.  The 
expert  panel  will  also  identify  data  gaps 
and  research  needs. 

This  meeting  is  open  to  the  public 
and  attendance  is  limited  onlv  bv  the 
available  meeting  room  space.  The 
meeting  will  begin  at  8:30  a.m.  each 
day.  On  March  3  and  4.  it  is  anticipated 
that  a  lunch  break  will  occur  from 
noon-1  p.m.  and  that  the  meeting  will 
adjourn  5-6  p.m.  The  meeting  is 
expected  to  adjourn  bv  noon  on  March 
5:  however,  adjournment  ma\-  occur 
earlier  or  later  depending  upon  the  time 
needed  by  the  expert  panel  to  complete 
its  work.  Anticipated  agenda  topics  for 
each  day  are  listed  below  Following  the 
expert  panel  meeting  and  completion  of 
the  expert  panel  report,  the  CERHR  will 
post  the  report  on  its  website  and  solicit 
public  commr'nt  through  a  Federal 
Register  notice. 

Preliminary  Meeting  Agenda 

Meeting  begins  at  8:30  a.m.  each  day 
Lunch  break  anticipated  from  noon-1 
p.m. 

March  3,  2004 

Opening  remarks 

Oral  public  comments  (7  minutes  per 

speaker:  one  representative  per  group. 

see  below) 
Review  of  sections  1-4  of  the  draft 

expert  panel  report  on  fluoxetine 
Discussion  of  Section  5.0  Summan,'. 

Conclusions,  and  Critical  Data  Needs 

March  4,  2004 

Discussion  of  Section  5.0  Summarv. 

Conclusions,  and  Critical  Data  Needs 
Preparation  of  draft  summaries  and 

conclusion  statements 

March  5.  2004 

Presentation,  discussion  of.  and 
agreement  on  summaries  and 
conclusions 

Closing  comments 


Oral  Public  Comments  Welcome  at 
Expert  Panel  Meeting 

Time  is  set-aside  on  March  3,  2004. 
for  the  presentation  of  oral  public 
comments  at  the  expert  panel  meeting. 
To  facilitate  planning,  those  persons 
wishing  to  make  oral  public  comments 
are  asked  to  contact  Dr  Shelbv  by 
Februarv'  25  (contact  information 
provided  above).  Seven  minutes  will  be 
available  for  each  speaker  (one  speaker 
per  organization).  When  registering  to 
comment  orally,  please  provide  vour 
name,  affiliation,  mailing  address, 
telephone  and  facsimile  numbers,  e- 
mail  and  sponsoring  organization  (if 
any).  If  possible,  also  send  a  copy  of  the 
statement  or  talking  points  to  Dr  Shelbv 
by  February  25.  This  information  will  be 
provided  to  the  expert  panel  to  assist 
them  in  identif\ing  issues  for  discussion 
and  will  be  noted  in  the  meeting  record. 
Registration  for  presentation  of  oral 
comments  will  also  be  available  at  the 
meeting  on  March  3,  2004  (7:30-8:30 
a.m.).  Those  persons  registering  at  the 
meeting  are  asked  to  bring  20  copies  of 
their  statement  or  talking  points  for 
distribution  to  the  expert  panel  and  for 
the  record. 

Fluoxetine  Expert  Panel 

The  CERHR  expert  panel  is  composed 
of  independent  scientists  selected  for 
their  scientific  expertise  in  reproductive 
and/or  developmental  toxicology  and 
other  areas  of  science  relevant  for  this 
review. 

Expert  Panel  Members  and  Affiliation 

Ronald  Hines.  Ph.D.,  Chair.  Medical 

College  of  Wisconsin,  Milwaukee.  WT 
Jane  Adams,  Ph.D.,  University  of 

Massachusetts,  Boston,  MA 
Germaine  M.  Buck.  Ph.D..  .National 

Institute  of  Child  Health  and  Human 

Development  Rockville,  MD 
Willem  Faber,  Ph.D..  WFT  Consulting. 

LLC,  Victor.  NY 
Joseph  F.  Holson,  Ph.D..  WIL  Research 

Laboratories.  Inc..  Ashland.  OH 
Sandra  W.  Jacobson,  Ph.D.,  Wayne  State 

University  School  of  Medicine, 

Detroit.  MI 
Martin  Keszler.  M.D.,  Georgetown 

University  Hospital.  Washington,  DC 
Robert  Taylor  Segraves,  M.D.,  Ph.D., 

MetroHealLh  Medical  Center, 

Cleveland.  OH 
Lynn  T.  Singer,  Ph.D.,  Case  Western 

Reserve  University.  Cleveland,  OH 
I.  Glen  Sipes.  Ph.D..  University  of 

Arizona.  Tucson.  AZ 
Kennth  McMartin.  Ph.D.,  Louisiana 

State  University.  Shreveport.  LA     " 
Paige  L.  Williams,  Ph.D..  Harvard 

School  of  Public  Health.  Boston.  \L\ 


Background  Information  on  the  CERHR 

The  NTP  established  the  NTP  CERHR 
in  June  1998  [Federal  Register. 
December  14,  1998  (Volume  63,  Number 
239.  page  68782)].  The  CERHR  is  a 
publicly  accessible  resource  for 
information  about  adverse  reproductive 
and/or  developmental  health  effects 
associated  with  exposure  to 
environmental  and/or  occupational 
exposures.  Expert  panels  conduct 
scientific  evaluations  of  agents  selected 
by  the  CERHR  in  public  forums. 

The  CERHR  invites  the  nomination  of 
agents  for  review  or  scientists  for  its 
expert  registry.  Information  about 
CERHR  and  ihe  nomination  process  can 
be  obtained  from  its  Home  page  (httpj 
/cerhr.niehs. nih.gov)  or  by  contacting 
Dr.  Shelby  (contact  information 
provided  above).  The  CERHR  selects 
chemicals  for  evaluation  based  upon 
several  factors  including  production 
volume,  extent  of  human  exposure, 
public  concern,  and  published  evidence 
of  reproductive  or  developmental 
toxicity. 

CERHR  follows  a  formal,  multi-step 
process  for  review  and  evaluation  of 
selected  chemicals.  The  formal 
evaluation  process  was  published  in  the 
Federal  Register  notice  July  16,  2001 
(Volume  66,  Number  136,  pages  37047- 
37048)  and  is  available  on  the  CERHR 
Web  site  under  "About  CERHR'  or  in 
printed  copy  from  the  CERHR. 

Dated :  October  3 1 ,  2003 . 
Samuel  H.  Wilson. 
Deputy  Director.  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  03-28042  Filed  11-6-03;  8.45  am] 

BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4ai5-N-86] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Request  tor  Occupied  Conveyance 

AGENCY:  Office  of  the  Chief  Information 

Offii  er.  HLTD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review ,  as  required  by  the  Paperv^ork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Tne  information  provides  a  basis  for 
the  management  and  administration  of 
the  property  disposition  program.  In 
addition,  information  will  determine  if 
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occupants  are  granted  a  request  of 
continued  occupancy  in  a  single-family 
property  (1  to  4  units)  after  HUD 
acquires  title. 

DATES:  Comments  Due  Date:  December 
8.  J()()3 

ADDRESSES:  interested  persons  are 
inv  itpfl  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0268)  and 
should  be  sent  to:  Lauren  Wittenberg. 
OMB  Dt>sk  Offic:er,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974:  e-mail 
Uiunn   Wittenberg&omb.eop.gov- 
fOR  FURTHER  INFORMATION  CONTACT: 
Wavm^  Piddins.  Reports  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest.  Washington,  DC 
20410:  e-mail  Wavne_Eddins@HVD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  mav  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  Mihmitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  CJMB  for  review,  as 
required  by  the  Paperwork  Reduction 
•Act  (44  U.,S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  OMB 
appr.nal  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequentlv  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  pnjposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
rrumber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  to  Occupied 
Conveyance. 

OMB  Approval  Mumber:  2502-0268. 

Form  Sumbers:  Form  HIjD-9539. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  provides  a  basis  for  the 
management  and  administration  of  the 


property  disposition  program.  In 
addition,  information  will  determine  if 
occupants  are  granted  a  request  of 
continued  occupancy  in  a  single-family 
property  (1  to  4  units)  after  HUD 
acquires  title. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions,  State,  local  or 
tribal  government. 

Frequency  of  Submission:  On 
occasion,  to  request  occupied 
conveyaoce  of  property. 

Reporting  Burden:  Number  of 
Respondents  12,750:  Average  response 
per  respondent  5.86;:  Total  annual 
responses  74,750;  Average  burden  per 
response  0.28  hrs. 

Total  Estimated  Burden  Hours: 
21,125, 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  October  31.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
fPR  Dor  03-28008  Filed  11-6-03:  8:45  am] 

BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-^5] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech- impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Steward  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 


the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only  "  recipients  of  the  propertv  will  be 
required  to  relocate  the  building  to  their 
own  site  at  tiieir  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  ,i  written  expression  of  interest  to 
HHS.  addressed  to  Shirley  Kramer, 
Division  of  Propeny  Management, 
Program  Support  Center.  HHS.  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857:  (301)  443-2265  (this  is  not 
a  toll-free  number).  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  propertv  in  a 
Notice  showing  its  as  either  suitable/ 
available  or  suitable/unavailable. 
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For  properties  listed  as  suitable/ 
unavailable,  the  lanrlholding  agencv  has 
decided  that  the  property  cannct  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  free  information  line  at  1-800- 
927-7588  for  detailed  instructions  or 
write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  propertv  address 
(including  ZIP  Code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  [i.t^..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Armv:  Ms.  Julie 
Jones-Conte,  Department  of  the  Army, 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management.  Attn:  DAIM- 
ME.  Room  1E677.  600  Armv  Pentagon. 
Washington.  DC  20310-0600;  (703)  b92- 
9223;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration.  Office  of  Property 
Disposal.  18th  and  F  Streets.  NVV.'. 
Washington.  DC  20405;  (202)  501-0052; 
Na\y:  Mr.  Charles  C,  Cocks,  Director, 
Department  of  the  Navy,  Real  Estate 
Policy  Division,  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard,  1322  Patterson  Ave..  SE.. 
Suite  1000.  Washington,  DC  20374- 
5065;  (202)  685-9200  (these  are  not  toll- 
free  numbers). 

Dated:  October  30,  2003, 

John  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V.  FEDERAL  SCRPLIS 
PROPERTY  PROGRA.M  FEDERAL 
REGISTER  REPORT  FOR  11/7/2003 

Suitable/Available  Properties 

Buildings  (by  State] 

Alaska 

Bldg.  00001 

Kiana  Natl  Guard  Armory 
Kiana  Co:  ,^K  99749- 
Landholding  Agency;  Army 
Properly  Number:  21200340075 
Status:  Excess 

Comment:  1200  sq.  ft.,  butler  bldg.,  needs 
repair,  off-site  use  only 

Arizona 

Bids.  00500 


Yuma  Proving  Ground 

Yuma  Co:  AZ  85365-9498 

Landholding  Agency:  Army 

Property  Number:  21200340076 

Status:  Unutilized 

Comment:  4171  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

training,  off-site  use  only 

Colorado 

Bldg.  T-211 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency;  Army 

Status:  Unutilized 

Comment:  4172  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg,  S6250 

Fort  Carson 

Ft.  Carson  Co:  EI  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200340083 

Status:  Unutilized 

Comment:  22,125  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  S6268 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Aimy 
Property  Number:  21200340085 
Status:  Unutilized 
Comment:  840  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Maine 

Bldg.  20 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME 

Landholding  Agency:  NavT 

Property  Number:  77200340026 

Status:  Excess 

Comment:  25,871  sq.  ft.,  most  recent  use — 

office,  off-site  use  only 
Bldg,  41 

Naval  Air  Station 
Brunswick  Co:  Cumberland  ME 
Landholding  Agency:  NavT 
Property  Number:  77200340027 
Status:  Excess 
Comment:  10,526  sq.  ft.,  most  recent  use — 

police  station,  off-site  use  only 
Bldg.  109 
Naval  Air  Station 
Brunswick  Co:  Cumberland  ME 
Landholding  Agency:  Na\'^■ 
Property  Number:  77200340028 
Status:  Excess 
Comment;  529  sq.  ft.,  most  recent  use — dog 

kennel,  off-site  use  only 
Bldg.  225 
Naval  Air  Station 
Brunswick  Co:  Cumberland  ME 
Landholding  Agency:  Navy 
Property  Number:  77200340029 
Status:  Excess 
Comment:  15,020  sq.  ft.,  most  recent  use — 

auto  maintenance,  off-site  use  only 
Bldg.  252 
Naval  Air  Station 
Brunswick  Co:  Cumberland  ME 
Landholding  Agency:  NaxT 
Property  Number:  77200340030 
Status:  Elxcess 


Comment:  5,100  sq.  ft.,  most  recent  use — auto 
maintenance,  off-site  use  only 

Bldg.  H-10 

Portsmouth  Naval  Shipyard 

Kitten,-  Co:  York  ME 

Landholding  Agency:  Navy- 
Property  Number:  77200340031 

Status:  Excess 

Comment:  27.201  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
support  functions,  off-site  use  onlv 

Bldg.  H-25 

Portsmouth  Naval  Shipyard 

Kitten,-  Co:  York  ME 

Landholding  Agency:  Navy 

Property  Number:  77200340032 

Status:  Excess 

Comment:  1,573  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  H-30 

Portsmouth  Naval  Shipyard 

Kitfery-  Co:  York  ME 

Landholding  Agencv:  Navy- 
Property  Number:  77200340033 

Status:  Excess 

Comment:  523  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  46 

Portsmouth  Naval  Shipyard 

KitterA-  Co:  York  ME 

Landholding  Agencv:  Nax-y 

Property  Number:  77200340034 

Status:  Excess 

Comment:  2,992  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — shredding 

facility,  off-site  use  only 
Bldg.  75 

Portsmouth  Naval  Shipyard 
Kitlery  Co:  York  ME  03904- 
Landholding  Agency:  Navv 
Property  Number:  77200340035 
Status:  Excess 
Comment:  44,818  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use^-shop, 

off-site  use  only 
Bldg.  76 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME 
Landholding  Agency:  Navy 
Property  Number:  77200340036 
Status:  Excess 
Comment:  37.466  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — shop, 

off-site  use  only 
Bldg.  85 

Portsmouth  Naval  Shipyard 
Kittery  Co:  York  ME 
Landholding  Agency:  Naw 
Property  Number:  77200340037 
Status:  Excess 
Comment:  742  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.  157 

Portsmouth  Naval  Shipyard 
Kitterv'  Co:  York  ME 
Landholding  Agency:  Nav\- 
Property  Number:  77200340038 
Status:  Excess 
Comment:  640  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 

Bldg.  184 
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Pnri^rnouth  Naval  Shipyard 
Kaiery  Co:  York  ME 
Landholding  Agency:  Navy 
I'r(i()f'rty  Number:  7'72003400.19 
Stiitu.s:  Excess 
Comment:  10,610  sq.  ft.,  presence  of 

asbestos'lead  paint,  most  recent  use — 

offices,  off-site  use  only 

Land  (by  State) 

Ohio 

Land 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number:  21200340094 

Status:  Excess 

Comment:  11  acres,  railroad  access 

Suitable/Unavailable  Properties 

Building  (by  State) 
.Vrizona 

Bldg.  00701 

Yuma  Proving  Cround 

Yuma  Co:  AZ  8S365-9498 

Landholding  Agency:  Army 

Property  Number:  21200340077 

Status:  Unutilized 

Comment:  1548  sq.  ft.,  neods  repair,  possible 
asbestos/lead  paint,  most  recent  use — 
police  station,  off-site  use  only 

Bldg.  00702 

Yuma  Proving  Ground 

Yuma  Co:  AZ  85365-9498 

Landholding  Agency:  Army 

Property  Number:  2100340078 

Status:  L'nutilized 

Comment:  3137  sq.  ft.,  needs  repair,  possible 
asbestos/lead  paint,  oiost  recent  user- 
offices,  off-site  use  only 

Colorado 

Bldg.  T-203 

F(irt  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  2120340078 

Status:  Unutilized 

Comment;  1628  sq.  ft,,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldgs.  T-223  thruT-227 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Ldndholding  Agency:  .\rmy 

Property  Number;  21200340081 

Status;  Unutilized 

Comment;  9000  sq  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only 
Bldg.  Sfi222 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Landholding  .Agency:  Army 
Property  Number;  21200340082 
Status:  Unutilized 
Comment;  19,225  sq.  ft.,  presence  of 

asbestus/lead  paint,  most  recent  use — 

office.  off-Mte  u^e  cnly 
Bldg.  S6264 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Landholding  .-Xgi^ncy:  .^rrnv 
Property  .Number;  21200340084 
Status;  L'nutilized 


CommentJ  19,499  sq,  ft,,  most  recent  use — 
office,  Qff-site  use  only 

Kentucky* 

Bldg.  2848 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholdjng  Agency:  Army 

Property  JJumber:  21200340086 

Status;  llButilized 

Commenti  1,530  sq.  ft.,  presence  of  asbestos, 

most  re  ;ent  use — office,  off-site  use  only 
Missouri 

Bldg.  1231) 

Fort  Leon  ird  Wood 

Ft.  Leonai  d  Wood  Co;  Pulaski  MO  65743- 

8944 
Landhold  ng  Agency:  Army 
Property  Number-  21200340087 
Status:  Unutilized 
Comment  9,160  sq.  ft.,  most  recent  use — 

training ,  off-site  use  only 
Bldg^  162 

Fort  Leon  u  d  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65743- 

8944      : 
Landholding  Agency:  Army 
Property  Slumber;  21200340088 
Status:  Ui  utilized 
Comment  2,400  sq.  ft.,  most  recent  use — 

exchanj  e  branch,  off-site  use  only 
Bldg.  03219 
F'ort  Leonard  Wood 
Ft.  Leonai  d  Wood  Co:  Pulaski  MO  65743- 

8944 
Landholding  Agency:  Army 
Property  Rlumber:  21200340089 
Status:  Urjutilized 
Comment!  8,120  sq.  ft.,  presence  of  lead 

paint,  ritost  recent  use — storage,  off-site  use 

only 

Bldg.  032$1 

Fort  Leonard  Wood 

Ft.  Leonajd  Wood  Co:  Pulaski  MO  65743- 

8944 
Landholdjng  Agency:  .^rmy 
Property  Number:  21200340090 
Status:  Uautilized 
Comment:  3,108  sq.  ft.,  presence  of  lead 

paint,  roost  recent  use — motor  repair  shop, 

off-site  Use  only 

Bldg.  6822 

Fort  Leonard  Wood 

Ft.  Leonawi  Wood  Co:  Pulaski  MO  65743- 

8944 
Landholding  Agency;  Army 
Property  Number:  21200340091 
Status:  LInutilized 
Comment:  4,000  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  9000 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co;  Pulaski  MO  65743- 

8944 
Landholding  Agency:  Army 
Property  Number:  21200340092 
Status:  Uautilized 
Comment:  1,440  sq.  ft.,  most  recent  use — 

welcome  center,  off-site  use  only 
Bldg.  10201 
Fort  Leonard  Wood 
Ft.  Leeward  Wood  Co:  Pulaski  MO  65743- 

8944 
Landholding  Agency:  Army 
Property  Number:  21200340093 


Status:  Unuliiized 

Comment;  1.200  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Unsuitable  Properties 
Buildings  (by  State) 
Alabama 

Bldgs.  8785.  8786 
Redstone  Arsenal 
Redstone  .Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency;  Army 
Property  Number:  21200340095 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Maine 

Bldg.  150 

Portsmouth  Naval  Shipyard 

Kittery  Co:  York  ME 

Landholding  Agency:  Naw 

Property  Number:  77200340040 

Status:  Excess 

Reason:  Extensive  deterioration 

Maryland 

Bldgs.  2000G8.  20006') 

JHU  Applied  Physicr,  Lab 

Laurel  Co:  Howard  MD  20723- 

Landholding  ,\gency;  Nav\ 

Property  Number:  77200340015 

Status:  Excess  "* 

Reason:  Extensive  deterioration 

4  Bldgs. 

JHU  Applied  Physics  Lab 
200075,  200076.  200077,  200079 
Laurel  Co;  Howard  MD  20723- 
Landholding  Agency;  Navy 
Property  Number:  77200340016 
Status:  Excess 

Reason;  Extensive  deterioration 
Bldgs.  200083.  200086 
JHU  Applied  Physics  Lab 
Laurel  Co:  Howard  MD  20723- 
Landholding  Agency;  Navy 
Property  Number:  77200340017 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  200087.  200088.  2000H9 
JHU  Applied  Physics  Lab 
Laurel  Co;  Howard  MD  20723- 
Landholding  Agency;  Navy 
Property  Number;  77200340018 
Status:  Excess 
Reason;  Extensive  deterioration 

5  Bldgs. 

JHi;  Applied  Physics  Lab 

200091.  200095,  200096,  200098.  200099 

Laurel  Co;  Howard  MD  20723- 

Landholding  Agency:  Navy 

Property  Number;  77200340019 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldgs.  200101,  200106.  200107 

JHU  Applied  Physics  Lab 

Laurel  Co;  Howard  MD  20723- 

Landholding  Agency;  Navy 

Property  Number;  77200340020 

Status;  E.xcess 

Reason;  Extensive  deterioration 

Bldgs.  200108.  200109.  200110 

JHU  Applied  Physics  Lab 

Laurel  Co;  Howard  MD  20723- 

Landholding  Agency:  Navy 


Property  Number:  77200340021 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  200120.  200121,  200122 

IHU  Applied  Physics  Lab 

Laurel  Co:  Howard  MD  20773- 

Landholding  Agencv:  Navy 

Property  Number:  77200340022 

Status:  Exc:ess 

Reason:  Extensive  deterioration 

Bldgs.  200124.  200125.  200126 

fHU  .\pplied  Physics  Lao 

Laurel  Co:  Howard  MD  20773- 

Landholding  Agency:  Navy 

Property  Number:  77200340023 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  200128,  200133 

IHU  Applied  Physics  Lab 

Laurel  Co:  Howard  MD  20723- 

Landholding  Agencv:  Nax-y 

Property  Number:  77200340024 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  200137.  200138 

JHU  Applied  Physics  Lab 

Laurel  Co  Howard  MD  20773- 

Landholding  Agencv:  Navy 

Property  Number:  77200340025     ■ 

Status:  Excess 

Reason:  Extensive  deterioration 

Land  (by  State) 

Florida 

Navy  Site  Alpha 

Homestead  Co:  Miami/Dade  FL 

Landholding  Agency:  GSA 

Property  Number:  54200330009 

Status:  Surplus 

Reason  Flooding 

GSA  Number:  4-N-FL-1079 

|FR  Doc  03-27783  Filed  1 1-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Proposed  Information  Collection 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  request  for  comments. 


SUMMARY:  In  C(3mpliancf'  with  thc^ 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  that  we  are  seeking 
comments  from  interested  parties  to 
renew  the  clearance  for  Application  for 
Training  or  Employment,  0MB  No. 
1076-0062. 

DATES:  Written  comments  must  be 
received  by  Ianuar\'  6.  2004. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Lynn  Forcia.  Office  of  Self- 
Governance  and  vSelf-Determination. 
Department  of  the  interior.  1849  C 
Street,  NW.,  Mail  Stop  2412-MIB. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION:  For 
additional  information  or  copies  of  the 


forms,  call  Lynn  Forcia.  Office  of  Self- 
Governance  and  Self-Determination. 
Department  of  the  Interior.  1849  C  Street 
NW  .  MS  2412-MIB,  Washington.  DC 
20240  and  (202)  219-5270  (This  is  not 
a  toll-free  number).  You  may  send 
requests  by  facsimile  to  (202)  208-3664. 
SUPPLEMENTARY  INFORMATION:  Pub  L.  84- 
959  and  Pub.L.  88-230  authorize  the 
Secretary  of  the  Interior,  to  help  adult 
Indians  who  reside  on  or  near  Indian 
resenations  to. obtain  reasonable  and 
satisfactory  employment.  The 
information  collection  documents 
provide  information  neces^arv  to 
administer  the  program  for  Employment 
Assistance  or  Vocational  Training'  The 
Secretary  is  authorized  to  undertake  a 
program  of  vocational  training  that 
provides  vocational  counseling. 
guidance,  and  training  in  anv 
recognized  vocation,  apprenticeship, 
trade,  or  on-the-job  training.  The 
program  is  available  to  Indians  who  are 
not  less  than  18  years  old  and  not  more 
than  35  years  old  who  reside  on  or  near 
an  Indian  reservation.  The  acts 
authorize  the  Secretary  to  enter  into 
contracts  or  agreements  with  Federal. 
State,  local  government  agencies  or 
associations  with  apprenticeship 
programs  or  on-the-job  training  that 
leads  to  skilled  employment,  the  same 
application  form  is  used  for  both  25  CFR 
parts  26  and  27.  Information  of  a 
confidential  nature  is  protected  bv  the 
Privacy  Act. 

You  are  asked  to  comment  on  the 
necessity  of  the  information  collection 
to  fulfill  the  functions  of  the  bureau: 
whether  the  burd(^n  estimate  is  accurate 
and  the  methodology  and  assumptions 
are  valid:  the  utility,  quality,  and  clarity 
of  information  requested;  and  wavs  that 
the  burden  might  be  minimized  for 
respondents.  All  comments  are  subject 
to  review  by  the  public  during  regular 
business  hours.  If  you  wish  vour  name 
or  address  withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  vour  request 
to  the  extent  allowed  by  the  law. 
Individuals  who  represent  businesses  or 
companies  will  have  comments 
available  for  review  by  the  public.  In 
some  ca.ses  we  may  decide  to  withhold 
comments  from  review  for  good  reason. 

Please  note  that  an  agency  may  not 
sponsor  or  conduct,  and  a  person  need 
not  respond  to,  an  information 
collection  unless  a  currently  valid  0MB 
Control  Number  is  displayed. 

Title:  Application  for  Training  or 
Employment  Assistance  25  CFR  26  &  27 
OMB  Control  \umber:  1076-0062. 
Description  of  Respondents: 
Individual  Indians  living  on  or  near  a 
reservation  who  seek  training  or 


employment  provide  the  information  in 
order  to  receive  a  benefit 

Respondents:  4900 

Burden:  30  minutes  to  complete. 

Total  Annual  Hourly  Burden:  2450 
hours. 

Dated:  October  27,  2003. 
Aurene  M,  Martin, 

Pnnapal  Deputy  Assistant  Secretary— Indian 

Affairs. 

IFR  Doc.  03-28004  Filed  11-&-03;  8:45  ami 

BILLING  CODE  431CM>4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  lone  Band  of  Miwok 
Indians'  Trust  Acquisition  and  Casino 
Project,  Amador  County,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior 

ACTION:  Notice, 

SUMMARY:  This  notice  advises  the  public 

that  the  Bureau  of  Indian  Affairs  (BIA), 
with  the  cooperation  of  the  lone  Band 
of  Miwok  Indians  and  the  National 
Indian  Gaming  Commission  (NIGC). 
intends  to  gather  information  necessary 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposed  casino 
project  to  be  located  within  the  City  of 
Plymouth  in  Amador  County, 
California.  The  purpose  of  the  proposed 
project  is  to  help  provide  for  the 
economic  development  of  the  lone 
Band.  This  notice  also  announces  a 
public  scoping  meeting  to  identify 
potential  issues  and  content  for 
inclusion  in  the  EIS. 
DATES:  Comments  on  the  scope  and 
implementation  of  this  proposal  must 
arrive  by  December  8,  2003.  The  pubHc 
scoping  meeting  will  be  held  on 
Wednesday,  November  19,  2003.  from  6 
p.m.  to  9  p.m.  or  until  the  last  comment 
is  received. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  (  omments  to  Mr.  Clay  Gregory. 
.Acting  Regional  Director.  Pacific 
Region.  Bureau  of  Indian  Affairs,  2800 
Cottage  Way.  Sacramento.  California 
95825.  The  public  scoping  meeting  will 
be  held  at  the  Amador  County 
Fairgrounds.  18621  Sherw^ood  and 
School  Streets.  Plvnviuth  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  .Allan.  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  The  lone 
Band  oi  Miwok  Indians  proposes  tliat 
208. 06±  acres  of  land  be  taken  into  trust 
and  that  a  casino,  parking,  hotel  and 
other  facilities  supporting  the  casino  be 
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constructed  on  the  trust  acquisition 
property.  The  gaining  faciUty  would  be 
managed  by  IKON  Group.  LLC.  on  behalf 
of  the  tribal  government,  pursuant  to  the 
terms  of  a  management  agreement 
between  the  tribal  government  and 
IKON  Group,  LLC.  The  BIA  serves  as  the 
Lead  Agency  for  National 
Environmental  Policy  Act  (NEPA) 
compliance,  with  the  NIGC,  which  is 
responsible  for  approval  of  the  gaming 
management  contract,  acting  as  a 
Cooperating  Agency 

The  project  site  is  located 
immediately  east  of  Highway  49,  and  is 
within  2'  2  miles  of  State  Highway  16. 
The  City  of  Placerville  is  located 
approximately  20  miles  north  of  the 
project  site,  which  is  also  accessible 
from  State  Highway  49.  The  project  site 
consists  of  10  parcels  of  land  totaling 
208. 06±  acres.  Eight  of  the  10  parcels 
(10.28±  acres)  are  located  within  the 
City  of  Plymouth,  while  the  remaining 
2  parcels  (197. 78±  acres)  are  located  on 
unincorporated  land  within  Amador 
County 

Phase  1  of  the  Proposed  Action 
includes  the  development  of  a  120,000+ 
square  foot  casino  complex,  which 
would  consist  of  a  porte  cochere,  main 
gaming  hall,  food  and  beverage  services, 
retail  space,  and  administration  space. 
Apprnximatelv  H5.000  square  feet  of  this 
building  space  would  be  devoted  to  the 
main  gaming  hall,  while  the  balance  of 
the  facility  would  include 
administration  space,  small  retail  shops 
and  food/beverage  facilities  and  a  small 
gift  and  art  shop.  The  entire  complex 
would  be  built  on  land  currently  within 
the  City  of  Plymouth.  Primary  access  to 
the  casino  complex  would  be  via  State 
Highway  49. 

Phase  II  of  the  Proposed  Action 
includes  the  construction  of  a  hotel  (250 
rooms  maximum),  which  will  include 
small  conference  style  facilities  together 
with  food  and  beverage  sen'ices.  The 
proposed  hotel  would  also  be  fitted  with 
a  dual  plumbing  system  for  the  use  of 
potable  and  recycled  water.  In  addition, 
site  parking  would  be  increased  to 
supply  adequate  parking  for  hotel  and 
conference  patrons.  The  hotel  is 
anticipated  to  he  operational  no  sooner 
than  the  middle  of  year  3-4  of  the 
project.  Primary  vehicle  access  to  the 
hotel  would  be  provided  by  the  main 
casino  and  surface-parking  driveway. 

Areas  of  environmental  concern  to  be 
addressed  in  the  EIS  include  land  use. 
geology  and  soils,  water  resources, 
agricultural  resources,  biological 
resources,  cultural  resources,  mineral 
resources,  paleontological  resources, 
traffic  and  transportation,  noise,  air 
quality,  public  health/environmental 
hazards,  public  services  and  utilities. 


hazardous  materials  and  waste/worker 
safety,  socio-economics,  environmental 
justice,  and  visual  resources/aesthetics. 
The  range  of  issues  addressed  may  be 
expanded  based  on  comments  received 
during  the  scoping  process. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  dinring  regular 
business  hours,  8  a.m.  to  4;30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  cominent. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous    - 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Dated:  October  9,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary — Indian 
Affairs. 

[FR  Doc  03-28118  Filed  11-6-03,  8:45  am) 

BILLING  CODE  4310-W7-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Mandan,  Hidatsa,  Arikara 
Nation  Clean  Fuels  Refinery,  Ward 
County,  ND 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA), 
with  the  cooperation  of  the  Mandan, 
Hidatsa,  Arikara  (MHA)  Nation,  intends 
to  gather  the  information  necessarv  for 
preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed  468- 
acre  Fee-to-Trust  Transfer  and  Clean 
Fuels  Refinery  Project  in  Ward  County, 
North  Dakota.  The  purpose  of  the 
proposed  action  is  to  help  meet  the  land 
base  and  economic  needs  of  the  MHA 
Nation. 

DATES:  You  may  submit  written 
comments  on  the  scope  and 
implementation  of  this  proposal  through 
December  8.  2003. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Horace  Pipe,  25300 
366  Street  SW,  Makoti,  North  Dakota 
58756. 

FOR  FURTHER  INFORMATION  CONTACT: 

Horace  Pipe,  (701)  726-5894. 
SUPPLEMENTARY  INFORMATION:  The  MHA 
Nation  proposes  that  468  acres  of  land 
be  taken  into  trust,  that  a  clean  fuels 
refinery  be  constructed  on  160  acres  of 
that  land.  The  468  acres  of  land  to  be 
taken  into  trust  are  in  the  northeast 
corner  of  the  Fort  Berthold  Indian 
Reservation  along  the  south  side  of 
North  Dakota  Highway  23,  about  2  miles 
west  of  the  turnoff  to  Makoti,  North 
Dakota.  The  land  and  refinery,  which 
will  be  owned  and  managed  by  the 
MHA  Nation,  will  be  in  sections  19  and 
20  of  Township  152  North,  Range  87 
West. 

The  MHA  Nation  proposes  to 
construct  a  petroleum  refinery  to 
process  10,000  barrels  per  stream  day  of 
synthetic  crude  from  northern  Alberta, 
obtained  from  a  nearby,  existing 
pipeline.  The  refinery  will  be  a  new 
state-of-the-art  facility  that  will  be  able 
to  meet  current  and  proposed  2008  EPA 
regulations.  The  facility  will  be  the  most 
technologically  advanced  refinery  in  the 
United  States  and  it  will  produce  the 
cleanest  gasoline  and  diesel  fuel  in  the 
country.  The  project  would  employ  600 
to  1000  positions  during  construction 
and  65  to  70  positions  during  operation. 

The  BIA  will  serve  as  the  Lead 
Agency  for  compliance  with  the 
National  Environmental  Policy  Act.  The 
Environmental  Protection  Agency  will 
be  a  Cooperating  Agency. 

The  EIS  will  assess  the  environmental 
consequences  of  BIA  approval  of  the 
fee-to-trust  transfer  of  land  and  the 
refinery  project.  Areas  of  environmental 
concern  include  effects  to  socio- 
economics; air  quality;  transportation; 
ground  and  surface  water;  wildlife  and 
their  habitats;  threatened,  endangered, 
or  special-status  species:  cultural 
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resources;  aesthetics;  land  uses;  and 
health  and  safety.  The  range  of  issues  to 
be  addressed  may  be  further  expanded 
based  on  comments  received  during  the 
scoping  process 

Public  Comment  Solicitation 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  shown  in  the  ADDRESSES 
section,  during  regular  businass  hours. 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not. 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Qualitv 
regulations  (40  CFR  parts  1500  through 
1508).  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq).  and 
the  Department  of  the  Interior  Manual 
(516  DM  1—6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary'— Indian  Affairs  by  209  DM  8. 

Dated  October  12.  2003. 
Aurene  M.  Martin. 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

(FRDoc.  03-28119  Filed  11-6-03;  8:45  am] 
BILLING  CODE  MIO-WT-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-030-102a-XX;  G  04-0020] 

Meeting  Notice  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  (NHOTIC)  Advisory  Board 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Vale  District. 

SUMMARY:  The  National  Historic  Oregon 
Trail  Interpretive  Center  Advisors-  Board 
will  meet  in  a  conference  room  at  the 
Best  Western  Sunridge  Inn  (541-523- 


6444),  One  Sunridge  Way  in  Baker  City. 

OR.  from  8  am.  to  12  p.m.  (Pacific 
time),  on  Thursday.  December  18,  2003. 

The  meeting  topics  include: 
Completing  the  revision  of  the  strategic 
plan,  a  roundtable  to  allow  members  to 
introduce  new  issues  to  the  board,  and 
other  matters  as  may  reasonablv  c;ome 
before  the  Board.  The  entire  meeting  is 
open  to  the  public.  For  a  copy  of  the 
information  to  be  distributed  to  the 
Board  members,  please  submit  a  written 
request  to  the  Vale  District  Office  10 
days  prior  to  the  meeting.  Public 
comment  is  scheduled  for  10:15  a.m.  to 
10:30  a.m..  Pacific  time, 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
NHOTIC  Advisor>  Board  may  be 
obtained  from  Peggy  Diegan, 
Management  Assistant/Webmaster.  Vale 
District  Office.  100  Oregon  Street,  Vale, 
OR  97918  (541)  473-3144,  or  e-mail 
P^gg}'_Diegan@or. blm.gov. 

Dated:  November  3,  2003. 
Da\id  R.  Henderson, 
District  Manager.  , 

(PR  Doc.  03-28024  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Preservation  Technology  and 
Training  Board:  Meeting 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisorv  Committee 
Act,  5  U.S.C.  Appendix  (1988).  that  the 
National  Preservation  Technologv  and 
Training  Board  (the  Board)  will  meet 
November  14,  2003,  in  Natchitoches, 
LA. 

The  Boaid  was  established  bv 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
TechnoIog\'  and  Training  (NCPTT),  as 
required  under  the  National  Historic 
Preservation  Act  of  1966.  as  amended 
(16  U.S.C.  470). 

The  Board  will  meet  in  Lee  H,  Nelson 
Hall,  645  College  Ave.,  Natchitoches, 
LA  71457  On  Friday.  November  14,  the 
meeting  will  start  at'9:00  a.ra  and  end 
no  later  than  5:00  p.m.  The  Board 
meeting's  agenda  will  include  NCPTT 
opetations,  budget,  and  program 
development;  NCPTT  business  and 
strategic  plans;  Preservation  Technology 
and  Training  grants:  and  the  Heritage 
Education  program.  PTT  Board 
workgroup  reports;  and  election  of  PTT 
Board  chair  and  vice  chair 


The  Board  meeting  is  open  to  the 
public.  Facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  however,  and  persons  will 
be  accommodated  on  a  first-come,  first- 
ser\'ed  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  wTitten  statements,  mav  contact 
Mr.  de  Teel  Patterson  Tiller.  Acting 
Associate  Director,  Cultural  Resources, 
1849  C  Street  NW-3128  MIB. 
Washington.  DC  20240.  telephone  (202) 
208-7625.  Increased  securitv  in  the 
Washington.  DC.  area  mav  cause  delays 
in  the  delivery  of  U.S.  Mail  to 
government  offices.  In  addition  to  mail 
or  commercial  deliven,',  please  fax  a 
copy  of  the  written  submission  to  Mr. 
Tiller  at  (202)  273-3237. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  no  later 
than  90  days  after  the  meeting  at  the 
office  of  the  Acting  Associate  Director, 
Cultural  Resources.  1849  C  Street  NW, 
RiHim  3128,  Washington.  DC. 

Dated:  October  3.  2003 
de  Teel  Patterson  Tiller 
Acting  Associate  Director.  Cultural  Resources 
[FR  Doc.  03-28115  Filed  11-6-03;  8:45  am] 
BILUNG  CODE  4310-SO-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Clarification  of  the  Term  the  aay  in  the 
Definition  of  Substantial  Restoration  of 
Natural  Quiet  for  Grand  Canyon  NP 

AGENCY;  National  Park  Service, 
Department  of  tlie  Interior. 
ACTION:  Notice. 


SUMMARY:  This  notice  clarifies  the 

meaning  of  the  term  the  day  as  it  is  used 
in  the  National  Park  Sen-ice  (NPS) 
definition  of  substantial  restoration  of 
natural  quiet  at  Grand  Canyon  National 
Park  (GCNP)  pursuant  to  Public  Law 
100-91.  the  .National  Parks  Overflights 
Act  of  1987,  It  also  helps  to  clarif\-  the 
definition  of  substantia)  restoration  of 
natural  quiet  recentlv  the  subject  of 
litigation  before  the  L'nited  States  Court 
of  Appeals.  District  of  Columbia  Circuit, 
in  the  case  United  States  Air  Tour 
Association  v.  Federal  Aviation 
Administration  (Grand  Canyon  Trust. 
Inten'enersi.  In  this  case,  the  Court 
declared  that  ■*    *    *  the  Park  Service  is 
entitled  to  deference  for  its 
interpretation  of  its  own  definitions"  (p. 
19).  The  Court  concluded  ■■*    *    *  the 
FAA's  use  of  an  "average  annual  day" 
for  measuring  "substantial  restoration  of 
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natural  quiet"  appears  inconsistent  with 
both  the  Park  Service's  definition  of  the 
term  and  with  the  premise  upon  which 
that  definition  was  based.    *    *    *   We 
mu.st  therefore  remand  this  issue  for 
further  consideration'   (p.  22). 

Several  interpretations  of  the  meaning 
nf  the  term  the  day  have  been  advanced 
by  various  parties  over  the  past  few 
years,  and  the  different  interpretations 
have  major  implications  for  calculating 
the  percentage  of  substantial  restoration 
of  natural  quiet  achieved  at  GCNP.  This 
notice  clarifies  that  the  term  the  dav  in 
the  definition  of  substantial  restoration 
of  natural  quiet  means  any  given  dav. 
even  dti\ .  and  provides  guidance  to  the 
FVderal  .Aviation  Administration  (FAA) 
concerning  the  appropriate  definition  of 
the  day  as  used  in  the  measurement  of 
substantial  restoration  of  natural  quiet  at 
GCNP.  Clarification  of  this  term  will 
provide  a  benchmark  for  the  future 
alternative  dispute  resolution  process 
between  the  FAA  and  NPS.  This 
clarification  does  not  change  the 
definition  of  substantial  restoration  of 
natural  quiet. 

ADDRESSES:  You  may  view  a  copv  of  this 
lit-finitinn  through  the  Internet  at: 
http :  ''www.  np<i.gnv/grca/ overflights. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McMullen.  Oxcrflitihts  and  Natural 
Sounds(  ape  Pnigram  Manager.  National 
Park  Service.  Grand  Canyon  NP.  823  N. 
San  Francisco  St..  Suite  13.  Flagstaff, 
Arizona  86001   Telephone:  (928)  779- 
2095.  or  by  e-mail  at 
Ken_.McMullen@nps.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Public  Law  100-91  called  for  the 
'"substantia!  restoration  of  natural  quiet 
and  experience  of  the  park"  at  GCNP. 
The  NPS  in  its  "Report  on  Effects  of 
Aircraft  Overflights  on  the  National  Park 
System"  (submitted  to  Congress  in 
September.  1994.  and  published  in  July. 
1995)  determined  that  "*    *    * 
substantial  restoration  requires  that  50% 
or  more  of  the  Park  achieve  'natural 
quiet'  (i.e..  no  aircraft  audible)  for  75- 
100  percent  of  the  dav"  (p.  182). 
Although  the  context  of  this  definition 
suggested  that  the  day  implied  each 
dav.  every  day.  or  any  given  day  (terms 
considered  to  mean  the  same  thing  in 
this  context),  the  term  was  not  further 
clarified  in  this  report.  However,  the 
NPS  analysis  in  the  report  was 
consistent  with  any  given  dav. 

In  its  "Review  of  Scientific  Basis  for 
Change  in  .\oise  Impact  Assessment 
Method  Used  at  Grand  Canyon  National 
Park"  (2000).  the  NPS  provided 
definitions  of  terms  used,  as  well  as 
rationale,  for  its  noise  impact 


assessment  methods.  In  this  review  the 
NPS  defined  substantial  restoration  of 
natural  quiet  to  be  "*   *   *  a  threshold 
not  to  be  exceeded  on  any  given  day. 
*   *   *"(p.  16). 

The  term  the  day  in  the  definition  of 
substantial  restoration  of  natural  quiet 
was  recently  the  subject  of  litigation 
before  the  United  States  Court  of 
Appeals.  District  of  Columbia  Circuit,  in 
the  case,  United  States  Air  Tour 
Association  v.  Federal  Aviation 
Administration  (Grand  Canyon  Trust, 
Intervenors).  In  this  case,  the  Court 
declared  that  '•*   *   *  the  Park  Service  is 
entitled  to  deference  for  its 
interpretation  of  its  own  definitions"  (p. 
19).  The  Court  concluded  "*    *    *  the 
FAA's  use  of  an  "average  annual  day" 
for  measuring  "substantial  restoration  of 
natural  quiet"  appears  inconsistent  with 
both  the  Park  Service's  definition  of  the 
term  and  with  the  premise  upon  which 
that  definition  was  based.*   *   *  We 
must  therefore  remand  this  issue  for 
further  consideration"  (p.  22). 

Clarification  of  the  Term 

When  used  in  the  definition  of 
substantial  restoration  of  natural  quiet, 
the  doy  means  any  given  day:  that  is, 
following  the  mandate  of  Public  Law 
100-91,  natural  quiet  must  be 
substantially  restored  at  GCNP  on  any 
given  day  of  the  year.  As  further 
clarificalion,  to  achieve  substantial 
restoration  of  natural  quiet,  50%  or 
more  of  the  park  must  achieve  "natural 
quiet"  (i.e..  no  aircraft  audible)  for  75- 
100  percent  of  any  given  day. 

Clarification  also  provides  the  FAA 
the  guidance  from  the  NPS  concerning 
the  appropriate  definition  of  this  term 
and  assists  in  the  determination  of  how 
to  address  aircraft  noise  as  discussed  in 
the  Department  of  Transportation/FAA 
Federal  Register  Notice  of  February  27, 
2003,  Modification  of  the  Dimensions  of 
the  Grand  Canyon  National  Park 
Special  Flight  Rules  Area  and  Flight 
Free  Zones  (Federal  Register/Vol.  68. 
No.  39,  pgs.  9496-9498).  Clarification  of 
this  term  will  provide  a  benchmark  for 
the  future  alternative  dispute  resolution 
process  between  the  FAA  and  NPS. 

Significance  of  using  any  given  day 
vs.  other  possible  interpretations: 
Computer  modeling  of  substantial 
restoration  of  natural  quiet  for  previous 
FAA  regulations  followed  FAA 
procedures  and  was  based  upon  the 
number  of  air  tour  operations  on  an 
"average  annual  day,"  as  determined  by 
dividing  the  year's  total  operations  by 
365  days.  The  most  recent  computer 
modeling  was  done  as  a  part  of  the 
Supplemental  Environmental 
Assessment  (Feb.  2000)  accompanying 
the  FAA  final  rule,  "Commercial  Air 


Tour  Limitations  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules 
Area"  (65  FR  17.708).  The  modeling 
used  the  FAA's  Integrated  Noise  Model 
(INM)  and  was  based  on  air  tour 
operations  reported  for  the  12-month 
period  May  1.  1997  through  April  30. 
1998.  The  model  indicated  that  using 
the  "peak  day"  [any  given  dav] 
definition,  substantial  restoration  would 
not  occur  during  the  high  visitation 
season,  and  that  restoration  of  natural 
quiet  would  occur  in  19%  nf  the  park. 
In  contrast,  modeling  on  the  "average 
annual  day"  indicated  that  substantial 
restoration  of  natural  quiet  would  occur 
in  44  %  of  the  park.  Thus,  when  using 
an  "average  annual  dav"  standard, 
substantial  restoration  of  natural  quiet 
would  not  be  achieved  during  the  five 
summer  months  and  portions  of  the 
shoulder  seasons'times  when  the 
majority  of  the  people  visit  the  park.  As 
the  Court  observed.  "*   *   *  the  use  of  an 
annual  average  does  not  correspond  to 
the  experience  of  the  Park's  actual 
visitors.  People  do  not  visit  the  Park  on 
'average  days',  nor  do  they  stav  long 
enough  to  benefit  from  averaging  noise 
over  an  entire  year.  For  the  typical 
visitor,  who  visits  the  Grand  Canvon  for 
just  a  few  days  during  the  peak  summer 
season,  the  fact  that  the  Park  is  quiet  'on 
average'  is  cold  comfort"  (p.  21). 

In  summary,  the  National  Parks 
Overflights  Act  of  1987  made  clear  that 
the  visitors  to  GCNP  are  entitled  to  have 
the  opportunity  to  experience 
substantial  restoration  of  natural  quiet. 
The  Act  did  not  limit  that  opportunity 
to  only  a  portion  of  the  park  visitors  or 
a  portion  of  the  year.  The  NPS,  in  its 
report  to  Congress,  stated  that  such 
restoration  would  be  for  the  day  and,  in 
its  "Review  of  Scientific  Basis  for 
Change  in  Noise  Impact  Assessment 
Method*   *   *".  the  NPS  further  stated 
that  it  intended  this  to  be  "a  threshold 
not  to  be  exceeded  on  any  given  day." 
Thus,  as  suggested  by  the  United  States 
Court  of  Appeals.  District  of  Columbia 
Circuit,  the  NTS  clarifies  the  day  to 
mean  any  given  day.  On  each  and  every 
day.  visitors  to  GCNP  will  have  the 
opportunity  tc  experience  natural  quiet, 
that  is.  50%  of  the  park  naturally  quiet 
75-100%  of  the  time. 

Dated:  May  15.  2003. 
Michael  D.  Sunder.  - 

Acting  IMR-Regional  Director. 
[FR  Dot.  03-28113  Filed  11-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Recommendation  From  the 
Aircraft  Noise  Model  Validation  Study 

agency:  National  Park  Service, 
Department  of  Interior. 
ACTION:  Notice. 

summary:  Following  the 
recnrnmendation  in  the  recently  issued 
National  Park  Service  Aircraft  Noise 
Model  Validation  Studv.  released 
January  23,  2003.  this  announcement 
provides  notice  that  the  NOISEMAP 
Simulation  Model  is  the  model  of 
choice  for  calculating  aircraft  audibilitv 
at  Grand  Canyon  National  Park  and 
other  National  Park  Service  units. 
ADDRESSES:  Copies  of  the  National  Park 
Service  Aircraft  Noise  Model  Validation 
Study  report  are  available  on  computer 
discs  (CDs)  and  mav  he  requested  from 
Grand  Canyon  National  Park,  or  viewed 
on  the  Grand  Canyon  National  Park 
VVebpage  at  http://i\-w\v. nps.gov/grca/ 
o\-piilights/!ndex.htm . 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McMullen.  Ov(>rflights  and  Natural 
SoundScape  Program  Manager.  National 
Park  Service.  Grand  Canyon  National 
Park,  823  N  San  Francisco  Street, 
Flagstaff.  Arizona  86001.  Telephone 
928-779-2095:  or  by  e-mail  at 
ken  mcmullert'finps.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Public  Law  U)0-91  (1987)  tasked  the 
National  Park  Service  (NFS)  and  the 
Federal  Aviation  Administration  (FAA) 
with  developing  a  plan  for  aircraft  use 
of  Grand  Canyon  airspace  that  will 
succeed  in  "substantially  restoring  the 
natural  quiet  in  the  park".  In  its  "Report 
on  Effects  of  Aircraft  Overflights  on  the 
National  Park  System"  (1995).  the  NPS 
defined  substantial  restoration  of 
natural  quiet  as  occurring  when  "50% 
or  more  of  the  park  achievels)  'natural 
quiet'  [i.e..  no  aircraft  audible)  for  75- 
100  percent  of  the  day  ".  Computer 
modeling  was  determined  to  be  the  most 
practical  method  to  assess  whether  or 
not  natural  quiet  had  been  substantialh' 
restored  at  Grand  Canyon  National  Park. 

Model  Validation  Studv 

Although  models  that  compute  when 
aircraft  are  audible  o\er  large  land  areas 
have  not  been  widely  used,  two  models 
have  been  employed  to  calculate  the 
percent  of  time  aircraft  are  audible  at 
Grand  Canyon  National  Park.  The 
National  Park  Service  Overflight 
Decision  Support  Svstem  model 
(NODSS)  was  developed  for  the  NPS  to 


calculate  aircraft-produced  noise  in 
backcountry  settings:  NODSS  was 
designed  to  account  for  park  terrain 
features,  its  calculations  are  based  on 
one-third  octave  band  acoustic  spectra 
information,  and  it  calculates  audibilitv 
directly.  The  results  from  NODSS  have 
been  used  by  the  NPS  to  calculate  the 
percent  of  substantial  restoration  of 
natural  quiet  achieved  by  various 
airspace  and  operations  alternatives  at 
Grand  Canyon  National  Park.  A  second 
model,  the  Integrated  Noise  Model 
(INM).  version  5.1.  is  the  FAA- 
developed,  aircraft  noise  computation 
model  used  internatio:iallv  to  calculate 
aircraft-produced  noise  in  airport 
environments.  INM  bases  its 
computations  on  A-weighted  aircraft 
sound  levels  and  accounts  for 
differences  in  site  elevation  but  does  not 
account  for  shielding  due  to  terrain. 
Results  from  INM  have  been  presented 
in  environmental  assessments 
associated  with  FAA  draft  and  final 
rules  on  Grand  Canyon  National  Park 
airspace  regulations.  The  two  models, 
using  Grand  Canyon  operations  data  but 
based  on  different  metrics,  produced 
somewhat  different  results.  To  complv 
with  the  National  Environmental 
Protection  Act's  requirement  to  use  "the 
best  available  science',  a  model 
validation  study  was  designed  to 
compare  computer  model  results  with 
measurements  made  on-site  at  the 
Grand  Canyon.  A  third  model, 
NOISEMAP  Simulation  Model  (NMSIM) 
developed  by  Wyle  Laboratories,  the 
U.S.  Air  Force,  and  the  National 
Aeronautics  and  Space  Administration, 
was  included  in  this  study  as  was  a 
second  version  of  INM  (Research 
Version).  NMSIM,  like  NODSS,  uses 
spectral  information,  accounts  for  park 
terrain,  and  computes  aircraft  audibilitv. 
In  addition  to  these  capabilities.  NMSIM 
also  simulates  aircraft  flying  in  the  time 
sequence  in  which  they  occurred  and 
includes  the  directivity  of  each  aircraft 
type.  The  Research  Version  of  INM  uses 
spectral,  rather  than  A-weighted. 
information  but  is  in  other  major  ways 
similar  to  INM. 

The  goal  of  the  study  was  to: 
"Determine  the  degrees  of  accuracy  and 
precision  that  existing  computer  models 
provide,  in  comparison  with  field 
measurement,  in  the  calculation  of  the 
percent  of  time  tour  aircraft  are  audible 
in  the  Canyon.  *   *   *  "  In  this  study, 
determining  'accuracy  and  precision"  is 
termed  "validation". 

The  NPS  Aircraft  Noise  Model 
Validation  Study  was  designed  through 
a  cooperative  process  involving  the 
NPS,  the  FAA,  the  Volpe  National 
Transportation  Systems  Center,  Wvle 
Laboratories,  and  Harris  Miller  Miller  & 


Hansen  Inc  After  a  draft  research 
approach  had  been  developed,  a 
Technical  Review  Committee  (TRC) 
consisting  of  internationally  recognized 
experts  reviewed  and  commented  on  the 
plan.  Suggestions  made  by  TRC 
members  were  incorporated  into  the 
study  design.  As  results  were  produced 
the  full  team,  including  TRC  members, 
were  involved  in  review  and  comment 
The  full  team  has  reviewed  and 
commented  on  drafts  of  the  study 
report.  Their  comments  were 
incorporated  extensivelv. 

Acoustic  data  for  the  NFS  Aircraft 
Noise  Model  Validation  Study  were 
collected  from  some  39  sites  at  Grand 
Canyon  over  a  four-day  period  in 
September  1999.  The  collected  data 
were  reduced  to  provide  hourly 
information  for  modeling  tour  aircraft 
audibility  and  sound  levels  for  each 
hour  of  operations,  and  for  then 
analyzing  the  results.  Each  of  the  four 
models  (NODSS,  INM  in  two  versions, 
and  NMSIM)  were  exercised  with  the 
same  set  of  input  data.  The  models  were 
run  to  produce  for  each  site  the  hourlv 
values  of  both  the  percent  of  time  tour 
aircraft  were  audible  and  the  tour 
aircraft  hourly  equivalent  sound  level, 
LcM  These  values  were  then  compared 
directly  with  measured  values,  site-bv- 
site,  hour-by-hour. 

In  August,  2002,  as  the  NPS  Aircraft 
Noise  Model  Validation  Study  report 
was  nearing  completion,  the  United 
States  Court  of  Appeals,  District  of 
Columbia  Circuit  ((in  United  States  Air 
Tour  Association  v,  Federal  Aviation 
Administration  (Grand  Canyon  Trust, 
Inter\'enors))  declared  that  the  FAA's 
practice  of  including  only  air  tour 
aircraft-produced  noise  in  the 
calculation  of  substantial  restoration  of 
natural  quiet  at  GCNT  should  be 
remanded  back  to  that  agencv  for 
reconsideration.  The  Court  indicated 
that  noise  from  all  aircraft  overflying  the 
park  should  be  included  in  the  noise 
calculations.  Although  the  NPS  Aircraft 
Noise  Model  Validation  Study  was 
based  on  data  from  tour  aircraft 
conducting  operations  over  Grand 
Canyon  National  Park,  the  inclusion  of 
noise  from  other  aircraft  sources  will 
not  invalidate  the  results  of  this  study. 
Similarly,  as  the  models  respond  to  the 
principles  of  acoustics  and  physics,  the 
results  of  the  NPS  Aircraft  Noise  Model 
Validation  Study  are  applicable  to  other 
Nauonal  Park  units. 

Model  Validation  Study 
Recommendation 

The  study  concluded.  "We  consider 
NMSIM  to  be  the  model  most  suited  for 
immediate  use  in  computing  percent  of 
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the  time  tour  aircraft  are  audible"  (p. 
131). 

Conclusion 

Audibility  is  a  fundamental 
component  in  the  definition  and 
measurement  of  natural  quiet  and 
natural  sounds  at  Grand  Canyon 
.National  Park  and  other  NPS  units.  The 
NFS  Aircraft  Noise  Model  \'alidation 
study  found  .NMSIM  to  be  the  model 
best  suited  for  (.omputing  audibilitv. 
Further,  the  National  Environmental 
Protection  Act's  requirement  for  the  use 
of  the  "best  available  science"  is  met 
with  the  selection  of  .NMSIM.  Therefore, 
the  NPS  announces  that  the  NOISEMAP 
Simulation  Model  (.NMSIM)  is  the 
model  of  choice  for  calculating  aircraft 
audibilitv  at  Grand  Canyon  National 
Park  and  other  NPS  units. 

Dated:  June  3,  2003. 
Michael  D.  Sunder. 

Acting  Regional  Director.  Intermountain 
Region. 

|!'R  Dor  n:i-28i  14  Filed  11-6-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  ua^"  ii>'t>'rmination  decisions 
of  the  Secretary  i  it  Lihnr  are  issued  in 
accordance  with  .ipplu  able  law  and  are 
based  on  the  inform, itKui  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
the'-ein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  acr.ordance  with  29 
CFR  part  1.  by  auth(jrity  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Baccm  .^ct  of  March  3,  1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  mav  from  time  tn  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 


determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  con.stitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Genoral  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  bv 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  triage  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  CGPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  olitained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington.  DC  20210. 

Modification  to  General  W'age 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 


Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 

in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

ME0300001  (Jun.  13,  2003) 
MEO30O002  (Jun.  13.  2003) 
ME0300008  (Jun.  13,  2003) 

Volume  II 

West  Virginia 

\VV0300002  (Jun.  13.  2003) 
\VV0300003  (Jun  13.  2003) 
VVV0300006  (Jun.  13.  2003) 
VVV0300009  (Jun.  13.  2003) 
\VV0300010  (Jun.  13.  2003) 

Volume  III 

Kentucky 

KY0300003  (Jun.  13.2003) 

KV0300025  (Jun.  13.  2003) 

KY0300027  (Jun.  13.  2003) 

KY0300028  (Jun.  13.  2003) 

KV0300029  (Jun.  13.2003) 
South  Carolina 

SC030036  (Jun.  13.  2003) 

Volume  A' 
None 

Volume  V 
None 

Volume  VI 

Montana  ,, 

MT0300001  (Jun    13,2003) 

MT0300002  (Jun.  13.  2003) 

MT030U003  (Jun.  13.  2003) 

MT0300004  (Jun.  13.  2003) 

.MT030000.T  Uun.  13.  2003) 

MT030006  (Jun.  13.  2003) 

MT030007  (Jun.  13.  2003) 

MT030008  (Jun.  13.  2003) 
North  Dakota 

ND030004  (Jun.  13.  2003) 

ND030007  (Jun.  13.  2003) 

ND030()18  (Jun.  13.  2003) 
South  Dakota 

SD030009  (Jun.  13.  2003) 

\VY030008  (Jun.  13.  2003) 

\VY030009  (Jun.  13.  2003) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  mav  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  tl  e  1 .400 
Government  Depository  Libraries  across 
the  country*. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
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the  Government  Printing  Office  site  at 
http://i\"tv\v. access. gpo//davisbacon. 
They  are  also  available  electronicallv  bv 
subscription  to  the  Davis-Bacon  Online 
service  {http://dav!shacon  fedworld  gov) 
of  the  NatioiTal  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800- .363-2068.  This 
subscription  offers  value-added  features 
such  as  elf'ctronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  support,  etc. 

Hard-copy  subscriptions  mav  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  X'olumes.  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  bv 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

.Signed  at  Washington.  DC.  this  30th  dav  of 
October.  2003. 

Carl  J.  Poleskey. 

Chief.  Branch  of  Construction  Wage 
Determinations. 

|FR  Dor  0,1-27698  Filed  11-06-03;  8:45  amj 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Ergonomics.  Call  for  Abstracts 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice:  extension  of  time  to 
submit  abstracts. 

summary:  On  October  6,  2003.  OSHA 

published  a  notice  (68  FR  57713) 
soliciting  abstracts  from  persons 
wishing  to  make  presentations  at  a 
symposium  entitled  "Musculoskeletal 
and  Neuroyascular  Disorders — the  State 
of  the  Research  Regarding  W'orkplace 
Etiology  and  Prevention."  This 
symposium  is  scheduled  to  be  held  in 
conjunction  with  the  fourth  meeting  of 
the  National  .Advisory  Committee  on 
Ergonomics  in  January  2004.  Abstracts 
were  originally  due  on  November  5. 
2003.  The  Agency  has  decided  to  extend 
the  deadline  for  submission  of  abstracts. 
Interested  persons  are  asked  to  refer  to 


the  original  October  6,  2003  notice  for 
details  on  content  and  format  for 

abstracts. 

DATES:  Abstracts  are  due  December  1, 
2003.  The  symposium  will  take  place  on 
January  27.  2004. 

ADDRESSES:  The  Symposium  will  be 
held  in  Washington.  DC,  Submit 
abstracts  to  Mary  Ann  Garrahan. 
Director.  Office  of  Technical  Programs 
and  Coordination  Activities.  OSHA. 
U.S.  Department  of  Labor.  Room  N- 
3655.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Phone:  (202) 
693-2144:  Fax:  (202)  693-1644. 

FOR  FURTHER  INFORMATION  CONTACT: 
OSHA.  Office  of  Communications. 
Room  N-3647.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington.  DC  20210.  Phone:  (202) 
693-1999. 

SUPPLEMENTARY  INFORMATION:  In 
conjunction  with  NACEs  fourth 
meeting  in  January  2004.  a  symposium 
is  being  convened  to  enable  the 
committee  to  hear  from  experts  in 
ergonomics.  In  its  October  6.  2003 
Federal  Register  notice.  OSHA  provided 
the  public  with  information  on  its  plans 
for  the  symposium,  along  with  detailed 
materials  to  help  interested  persons  to 
submit  abstracts  for  consideration. 
Abstracts  were  originally  due  on 
November  5.  2003.  However,  the 
Agency  is  now  extending  the  period  for 
submission  of  abstracts  through 
Deceinber  1.  2003. 

Rather  than  repeating  all  of  the 
relevant  information  contained  in  the 
October  6,  2003  notice,  OSHA  asks 
interested  persons  to  refer  directly  to 
that  notice  for  guidance  in  submitting 
abstracts.  The  October  6  notice  is 
available  on  OSHA"s  Web  site  at 
http./Zwv.'Vi-.osha.gov/FedEegjoshajpdf/ 
FED20031006.pdf. 

Authority:  This  notice  was  prepared  under 
the  direction  of  John  L.  Henshaw.  Assistant 
Secretary  of  Labor  for  Occupational  Safety 
and  Health.  It  is  issued  under  the  Federal 
Advison,'  Committee  Act  (5  U.S.C.  App.  2), 
GSAs  FACA  Regulations  (41  CFRPart  102- 
3).  and  DLMS  3  Chapter  1600. 

Signed  at  Washington,  DC,  this  4th  day  of 
November.  2003. 
John  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  03-28092  Filed  11-6-03;  8:45  am] 

BILUNG  CODE  4510-26-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Dresden  Nuclear  Power  Station.  Units 
2  and  3:  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company.  LLC  (the  licensee) 
to  withdraw  its  December  20.  2002. 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-19 
and  DPR-25  for  the  Dresden  Nuclear 
Power  Station.  Units  2  and  3.  located  in 
Grundy  County,  Illinois. 

The  proposed  amendment  would 
have  revised  the  applicability  of  facility 
technical  specifications  pertaining  to 
Reactor  Protection  System  (RPS) 
instrumentation,  main  steam  isolation 
valve  closure  and  turbine  condenser 
vacuum — low  functions,  to  eliminate 
the  requirement  for  these  functions  be 
operable  while  in  Mode  2  with  reactor 
pressure  greater  than  or  equal  to  600 
psig  and  delete  the  associated  Required 
Action  to  align  with  the  revised 
applicability  of  these  functions. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuancp  of  .Amendment  published  in 
the  Federal  Register  on  March  18.  2003, 
(68  FR  12952).  However,  by  letter  dated 
October  1.  2003.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  20.  2002. 
and  the  licensee's  letter  dated  October  1. 
2003,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee.  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Marydand.  Publicly  available  records 
will  be  accessible  electronicallv  from 
the  Agencyw  ide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
\M.\-w.nrc.gov/readmg-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
.^D.^MS.  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209.  or  301-415-4737  or  by  email 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  November  2003. 


! 
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For  the  Nuclear  Regulatory  Commission. 
Maitri  Banerjee, 

Projti  t  Miinager.  Section  2.  Project 
Directorate  III,  Dixision  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  D()(    0.1-2ROr)7  Filed  1 1-6-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7580]      * 

Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  License 
Amendment  for  Fansteel.  Inc.— 
Muskogee.  Oklahoma  License  No. 
SMB-911 

agency:  Nuclear  Regulatory 

(iiimmi^sion. 

ACTION:  Notice  of  availability  of 

Envirunmenfal  Assessment  and  Finding 

of  No  Sjonificant  Impact 

FOR  FURTHER  INFORMATION,  CONTACT: 
James  C.  Shepherd.  Project  Manager. 
Decommissioning  Branch.  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop:  T-7F27.  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6712;  Fax 
number:  (301)  415-5398:  E-mail: 
jcs2@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Tiiu  U.S.  .Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Material  License  Number  SMB-911, 
issued  to  Fansteel.  Inc.  (the  licensee),  to 
authorize  decommissioning  of  its 
facility  located  in  Muskogee,  Oklahoma. 
NRC  has  prepared  an  Environmental 
Assessment  (EA)  in  accordance  with  the 
requirements  of  10  CFR  part  51  and  to 
determine  the  environmental  impacts  of 
approving  the  decommissioning  plan 
(DP),  subsequent  release  of  the  site  for 
unrestricted  use  (as  defined  in  10  CFR 
20.1402).  and  termination  of  the  license. 

II.  EA  Summary 

The  purpose  of  the  proposed  action  is  ' 
to  authorize  the  decommissioning  of 
Fansteel's  Speciality  Metals  facility,  in 
Muskogee,  Oklahoma,  for  unrestricted 
use  to  allow  for  license  termination.  The 
Fansteel  processing  facility  produced 
tantalum  and  coiumbium  metals  for 
appro.ximately  33  years  until  operations 
ceased  in  1990.  The  raw  materials  used 
for  tantalum  and  cnlumbium  production 
( ontain  uranium  and  thorium  as 
ndturdliv  ncxuirnnu  trrtt :e  constituents. 


The  ccmcentration  of  radioactive  species 
present  in  the  process  raw  materials  is 
sufficient  to  cause  the  ores  and  slags  to 
be  claasifTed  by  the  NRC  as  source 
material.  Consequently.  Fansteel 
operated  under  NRC  License  No.  SMB- 
91 1  for  the  possession  of  source 
materiel.  Fansteel  was  authorized  by  the 
NRC  oti  March  25.  1997,  to  complete  the 
processing  of  ore  residues,  calcium 
fluoridt;  residues,  and  wastewater 
treatment  residues  containing  uranium 
and  thorium,  in  various  site 
impoundments. 

On  [uly  24,  2003,  Fansteel  requested 
that  NRC  approve  the  DP  for  the  facility, 
which  ^vhen  complete,  would  permit 
the  sitd  to  be  released  for  unrestricted 
use.  Filial  approval  for  release  of  the  site 
for  unrestricted  use  and  license 
termination  would  be  contingent  upon 
NRC  approval  of  the  licensee's  final 
status  Survey  report  and  making  the 
findinas  required  by  the  Commission's 
regulations  following  completion  of  the 
licensop's  decommissioning  activities. 
Fanstetl's  request  for  the  proposed 
action  Ivas  previously  noticed  in  the 
Federal  Register  on  August  11,  2003  (68 
FR  47621),  along  with  a  notice  of  an 
opportunity  to  request  a  hearing  and  an 
opportunity  to  provide  comments  on  the 
action  md  its  environmental  impacts. 

III.  Finding  of  No  Significant  Impact 

The  itaff  has  prepared  the  EA  in 
suppoi|  of  the  proposed  license 
amend|nent  to  decommission  the  site, 
terminite  the  license,  and  release  the 
site  for  unrestricted  use.  On  tTie  basis  of 
the  EAJ  NRC  has  concluded  that  there 
are  no  Significant  environmental 
impactj  from  the  proposed  action,  and 
the  licejnse  amendment  does  not  warrant 
preparation  of  an  Environmental  Impact 
Statement.  It  has  been  determined  that 
a  Findihg  of  No  Significant  Impact 
(FONSi)  is  appropriate.  The  amendment 
will  bejissued  following  the  publication 
of  this  flotice. 

IV.  Further  Information 

The  lA  and  the  documents  related  to 
this  prqposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
\^iuv. nkc.gov/reading-rm. html  I  ADAMS 
Accession  Nos.:  ML030240051, 
ML030240062.  ML030240109. 
ML030240134.  and  ML030240432 
(Decommissioning  Plan):  ML032100530 
(request  for  license  amendment); 
ML032J00558  (revised 
Decommissioning  Plan  Secfions  15.3- 
15.5):  and  ML033040204 
(Environmental  Assessment.  Finding  of 
No  Significant  Impact).  These 


documents  may  al.so  be  examined,  and/ 
or  copied  for  a  fee.  at  the  NRC  Public 
Document  Room  (FDR),  located  at  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852. 

Dated  at  Rockville,  Marviand.  this  .fist  day 
of  October.  2003. 

!'ir  ihe  Nik  Icar  Regulatory  Commission. 
Janet  R.  Schlueter, 
Acting  Director.  Division  of  Waste 
Management.  Office  of  Xuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  03-28066  Filed  11-6-03:  8:45  am] 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington.  DG 
20549. 

Extension: 

•  Rule  17Ad-ll:  SEC  File  No.  270-261; 
OMB  Control  No.  3235-0274. 

Notice  is  hereby  given  that  pursuant 
to  the  Paper\vork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17Ad-ll:  Reports  Res'ardinR  .Aged 
Rec  nrd  DifTerences.  Buv-ins.  and 
Failure  to  Post  Certifii  ate  Detail  to 
Master  Seturityholder  Files 

Rule  17Ad-ll  requires  all  registered 
transfer  agents  to  report  to  issuers  and 
the  appropriate  regulatory  agency  in  the 
event  that  aged  record  differences 
exceed  certain  dollar  value  thresholds. 
An  aged  record  difference  occurs  when 
an  issuer's  records  do  not  agree  with 
those  of  securityowners  as  indicated,  for 
instance,  on  certificates  presented  to  the 
transfer  agent  for  purchase,  redemption 
or  transfer.  In  addition,  the  rule  requires 
transfer  agents  to  report  to  the 
appropriate  regulatory  agency  in  the 
event  of  a  failure  to  post  certificate 
detail  to  the  master  securityholder  file 
within  5  business  days  of  the  time 
required  by  Rule  17Ad-10  Also, 
transfer  agents  must  maintain  a  copy  of 
each  report  prepared  under  Rule  17Ad- 
11  for  a  period  of  three  years  following 
the  date  of  the  report.  These 
recordkeeping  requirements  assist  the 
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Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  v\ith  the  rule. 

Because  the  information  required  bv 
Rule  1 7Ad-l  1  is  already  available  to 
transfer  agents,  any  collection  burden 
for  small  transfer  agents  is  minimal  The 
staff  estimates  that  the  average  number 
of  hours  necessary  to  comply  with  Rule 
17Ad-ll  is  one  hour  annually.  Based 
upon  past  submissions,  the  total  burden 
is  150  hours  annually  for  transfer 
agents. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  js  necessar\  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(bj  the  accuracy  of  the  agencv's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utilitv.  and  claritv 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  davs  of  this 
publication. 

Please  direct  your  written  conmients 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO.  Office  of 
Information  Technologv.  Securities  and 
Exchcmge  Commission.  450  5th  Street, 
NW..  Washington.  DC  20549. 

Dated:  October  31,  2003. 
lill  M.  Peterson, 

Assistant  Secretary. 

IFR  Doc.  03-280fia  FHpfi  11-6-03;  8:45  ami 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  17Ad-13:  SEC  File  No.  270-263: 

OMB  Control  No.  3235-0275. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 


of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval 

•  Rule  17Ad-l  3  Annual  Study  and 
Evaluation  of  Internal  Accounting 
Control 

Rule  17Ad-13  requires  approximatelv 
200  registered  transfer  agents  to  obtain 
an  annual  report  on  the  adequacy  of 
internal  accounting  controls.  In 
addition,  transfer  agents  must  maintain 
copies  of  any  reports  prepared  pursuant 
to  Rule  17Ad-13  plus  any  documents 
prepared  to  notify  the  Commission  and 
appropriate  regulatorv'  agencies  in  the 
event  that  the  transfer  agent  is  required 
to  take  any  corrective  action.  These 
recordkeeping  requirements  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
Small  transfer  agents  are  exempt  from 
Rulel7Ad-13. 

The  staff  estimates  that  the  average 
number  of  hours  necessar\'  for  each 
transfer  agent  to  comply  with  Rule 
17Ad-13  is  one  hundred  seventv-five 
hours  annually.  The  total  burden  is 
35,000  hours  annually  for  transfer 
agents,  based  upon  past  submissions. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  claritv 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
wTiting  within  60  days  of  this 
publication. 

Please  direct  your  WTitten  comments 
to  Kenneth  A.  Fogash.  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington.  DC  20549. 

Dated:  October  31  .  2003. 
Jill  M.  Peterson, 
Assistant  Secretanr. 
[FR  Doc.  03-28069  Filed  11-6-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  (C-26246;  812-12860] 

Vanguard  International  Equity  Index 
Funds,  et  al.;  Notice  of  Application 

November  3.  2003, 

AGENCY:  Securities  and  Exchange 
('omm'ssion  ("Commission") 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Companv  Act  of  1940  (the 
"Act")  for  exemptions  from  sections 
2(a)(32).  18(f)(1).  18(i),  22(d).  22(e)  and 
24(d)  of  the  Act  and  rule  22c-l  under 
the  Act.  and  under  sections  6(c)  and 
17(b)  of  the  Act  for  exemptions  from 
sections  17(a)(1)  and  (2)  of  the  Act. 

SUMMARY  OF  APPUCATK)N:  Applicants 

request  an  order  that  would  permit  the 
following:  (a)  An  open-end  management 
investment  company,  the  series  of 
which  consist  of  the  component 
securities  of  certain  foreign  equity 
securities  indices,  to  issue  a  class  of 
shares  ("VIPER  Shares")  that  can  be 
purchased  from  the  investment 
company  and  redeemed  only  in  large 
aggregations  ("Creation  Units");  (b) 
secondary  market  transactions  in  VTPER 
Shares  to  occur  at  negotiated  prices  on 
a  national  securities  exchange,  as 
defined  in  section  2(a)(26)  of  the  Act 
("Exchange");  (c)  dealers  to  sell  VIPER 
Shares  to  purchasers  in  the  secondary 
market  unaccompanied  by  a  prospectus 
when  prospectus  deliverv  is  not 
required  by  the  Securities  Act  of  1933 
("Securities  Act");  (d)  certain  affiliated 
persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of  Creation 
Units;  and.  (e)  the  series  to  pav 
redemption  proceeds,  under  certain 
circumstances,  more  than  seven  days 
after  the  tender  of  a  Creation  Unit  of 
\TPER  Shares  for  redemption. 
APPLICANTS:  Vanguard  International 
Equity  Index  Funds  ("Trust").  The 
Vanguard  Group.  Inc.  ("VGI").  and 
Vanguard  Marketing  Corporation 
("VMC") 

RUNG  DATES:  The  application  was  filed 
on  July  25.  2002.  and  amended  on 
October  7.  2003 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing   Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commissions  Secretary  and  ser\ing 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail   Hearing  requests 
should  be  received  by  the  Commission 
bv  5:30  p.m.  on  November  28.  2003,  and 
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should  be  accompanied  bv  proof  of 
service  (in  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission.  450 
Fifth  Street.  NVV..  Washington.  DC 
J0549-0609.  Applicants,  c/o  Barry  A. 
Mendelson.  The  Vanguard  Group,  Inc., 
P  O.  Box  2600,  V.sll.'v  Forge.  P.\  19482. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacy  L.  Fuller.  Senior  Counsel,  or 
Michael  VV.  Mundt,  Senior  Special 
Counsel,  at  202-942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Cnmpanv  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
applicatiim.  The  complete  application 
m.n-  be  obtained  for  a  fee  at  tlie 
Commissions  Public  Reference  Branch, 
450  Fifth  Street,  N\V.,  Washington,  DC 
20549-0102  (telephone  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Delaware  statutory  trust.  The  Trust 
currently  has  three  series  ("Existing 
Funds').  Each  Existing  Fund  currently 
offers  separate  classes  of  shares  for  retail 
and  institutional  investors  (such  classes 
of  shares  collectively,  "Conventional 
Shares").  In  the  future,  the  Trust  or 
another  registered  open-end 
management  investment  company  may 
offer  other  series  ("Future  Funds."  and 
together  with  Existing  Funds,  "Funds"). 
Any  Future  Fund  will  (a)  be  advised  bv 
VGI  or  an  entity  controlled  by  or  under 
common  control  with  VGI  and  (b) 
complv  with  the  terms  and  conditions 
of  any  order  granted  pursuant  to  the 
application. 

2.  VGI  is  a  Pennsylvania  corporation 
that  is  wholly  and  j<iintly  owned  by  35 
investment  companies,  and  the  series 
thereof  (each,  a  "Vanguard  Fund"  and 
coiiectively.  the  "Vanguard  Fund 
Complex").  VGI  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and  as 
a  transfer  agent  under  the  Securities 
Exchange  Act  of  19.34  ("Exchange  Act"). 
VGI  provides  each  Vanguard  Fund,  w^ith 
corporate  management,  administrative, 
and  transfer  agency  services  at  cost.  VGI 
also  provides  advisory  services  at  cost  to 
certain  Vanguard  Funds,  including  each 
of  the  Existing  Funds.  VMC.  a  wholly 
owned  subsidiary  of  VGI,  is  registered 
as  a  broker-dealer  under  the  Exchange 


Act.  VMC  provides  all  distribution  and 
marketing  services  to  the  Vanguard 
Funds,  including  each  of  the  Existing 
Funds. 

3.  Each  Existing  Fund  seeks  to  track 
as  closaly  as  possible  the  performance  of 
an  international  equity  securities  index 
(each,  a  'Target  Index").'  In  seeking  to 
track  their  Target  Indexes,  the  Existing 
Funds  use  a  replication  strategy, 
pursuant  to  which  each  Existing  Fund 
holds  each  of  the  component  securities 
in  the  Target  Index  in  about  the  same 
proportion  as  represented  in  the  Target 
Index  itself.  Future  Funds  may  use  the 
replication  strategy  or  a  representative 
sampling  strategy,  pursuant  to  which 
they  would  hold  a  representative 
sample  of  the  component  securities  in 
the  relevant  Target  Index  that  resembles 
the  full  Target  Index  in  terms  of 
industry  weightings,  market 
capitalisation,  price/earnings  ratio, 
dividend  yield  and  other 
characteristics.-  Applicants  state  that, 
measured  over  virtually  any  period,  the 
difference  between  the  performance  of 
an  Existing  Fund  and  the  performance 
of  its  Tatrget  Index  rarely  exceeds  one 
percentage  point  per  annum  and  in 
almost  all  cases  is  significantly  less. 
Applicants  expect  tfiat,  in  the  future,  the 
Funds  will  track  the  relevant  Target 
Indexes  with  a  similar  degree  of 
precision,  and  have  a  tracking  error  of 
less  tha<i  5%  per  annum.  No  entity  that 
creates,  compiles,  sponsors  or  maintains 
a  Target  Index  will  be  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  or  an  affiliated  person  of  an 
affiliated  person,  of  the  Trust,  VGI, 
VMC,  ot  any  promoter  of  the  Trust. 

4.  Applicants  state  that  a  small 
percentage  of  investors  frequently  trade 
in  and  out  of  the  Existing  Funds,  often 
as  part  of  a  market  timing  strategy,  and 
that  to  meet  these  investors'  redemption 
requests,  a  Fund  must  buy  and  sell 
portfolio  securities.  Applicants  state 
that  such  purchases  and  sales  of 
portfolio  securities  are  detrimental  in 


'  The  Target  Indexes  are  the  Select  Emerging 
Markets  F»ee  Index,  Morgan  Stanley  Capital 
International  Europe  Index,  and  the  Morgan  Stanley 
Capital  IntBmalional  Pacific  Index.  Each  Fund 
reser\'es  the  right  to  substitute  a  different  index  for 
the  Target  Index  that  it  currently  tracks.  Any 
substitute  index  will  measure  the  same  general 
market  as  the  current  Target  Index.  Investors  will 
receive  notification  of  any  such  substitution. 

-  Each  Fund  will  invest  ai  least  90%  of  its  assets 
in  the  component  securities  of  its  Target  Index  but 
may  invest  up  to  10%  of  its  assets  in  convertible 
securities,  stock  and  index  futures,  options  on  stock 
and  index  futures,  swap  agreements,  cash 
investments,  forward  foreign  currency  investments, 
foreign  cutrency  exchange  contracts,  and  other 
instruments  not  inconsistent  with  the  investment 
policies  described  in  its  registration  statement, 
which  VGI  believes  will  help  the  Fund  to  track  its 
Target  Indf  x. 


that  they  can  increase  a  Fund's 
realization  of  capital  gains,  increase 
expenses,  and  hinder  a  Fund's  ability  to 
achieve  its  investment  objective  of 
tracking  the  relevant  Target  Index  as 
closely  as  possible.  Applicants  further 
state  that  the  Existing  Funds  have 
adopted  policies  designed  to  deter  these 
investors  but  that  such  policies  have 
been  insufficient. 

5.  Each  Fund  proposes  to  create 
VIPER  (Vanguard  Index  Participation 
Equity  Receipts)  Shares,  a  class  of 
shares  that  would  be  listed  on  an 
Exchange  and  trade  in  the  secondary 
markft  at  negotiated  prices.  Applicants 
state  that,  by  creating  an  exchange- 
traded  class  of  shares,  the  Funds  will 
offer  short-term  investors  an  attractive 
means  of  investing  in  the  Funds. ■' 
Applicants  further  assert  that  offering 
VIPER  Shares  will  benefit  holders  of 
Conventional  Shares  by  reducing  the 
portfolio  disruption  and  transaction 
costs  caused  by  market  timing  activity. 

6.  Except  in  connection  with  the 
Conversion  Privilege  (as  defined  below-) 
or  the  liquidation  of  a  Fund  (or  of  the 
VIPER  Share  class  of  a  Fund),  the  Funds 
will  issue  VIPER  Shares  only  in 
Creation  Units,  aggregations  of  a 
specified  number  of  shares  ranging  from 
20,000  to  250,000  shares.  The  price  of 

a  Creation  Unit  will  range  from 
S500.000  to  530.000.000.-'  Orders  to 
purchase  Creation  L!nits  must  be  placed 
with  VMC  by  or  through  an  "Authorized 
Participant,"  which  is  a  Depository 
Trust  Company  ("DTC")  participant  that 
has  executed  a  participant  agreement 
with  VMC.  Creation  Units  will  be  issued 
in  e.xchange  for  an  in-kind  deposit  of 
securities  and  cash  ("Creation 
Deposit").  The  Creation  Deposit  will 
consist  of  a  basket  of  securities  selected 
by  VGI  from  among  the  securities 
contained  in  the  Fund's  portfolio 
("Deposit  Securities"),'  and  a  cash 


'  Applicants  expect  VIPEK  .Shares  to  appeal  to 
short-term  investors  because  they  can  be  bought 
and  sold  continuously  tfuoughout  the  day  at  market 
price  rather  than  at  net  asset  value  CNAV"),  which 
is  calculated  only  once  per  day  at  the  close  of 
trading  on  the  New  York  Stock  Exchange  ("NYSE"). 
Transactions  in  Conventional  Shares  will  continue 
to  be  priced  at  NAV 

■•  A  Fund  may  require  investors  to  purchase  a 
minimum  number  of  Creation  Units. 

^Applicants  state  that,  for  Funds  holding  fewer 
than  approximately  one  thousand  portfolio 
securities,  the  Deposit  Securities  tv-picaJly  wrill  be 
identical  to  the  Fund's  portfolio.  For  Funds  holding 
more  than  that  number  of  portfolio  securities.  VGI 
will  select  a  subset  of  the  Fund's  portfolio  using  a 
representative  sampling  strategv.  similar  to  that 
discussed  above  .\mencan  Depositary  Receipts 
("ADRs")  will  not  be  component  securities  of  a 
Target  Index  and  Authorized  Participants  will  not 
be  able,  on  their  own  initiative,  to  substitute  the 
ADR  of  a  Deposit  Security  in  place  of  the  actual 
Deposit  Security.  However,  Applicants  may  include 
one  or  more  ADRs  in  a  list  of  Deposit  Securities 
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pavment  to  equalize  any  difference 
between  the  total  aggregate  market  value 
of  the  Deposit  Securities  and  the  NAV 
per  Creation  Unit  of  the  Fund 
("Balancing  Amount"!/'  An  investor 
purchasing  a  Creation  I'nit  from  a  Fund 
will  be  charged  a  fee  ("Transaction 
Fee")  to  prevent  any  dilution  of  the 
interests  of  remaining  shareholders  due 
to  the  Fund  incurring  costs  in 
connection  with  the  investor's  purchase 
of  the  Creation  Unit(s)7  Each  purchaser 
of  a  Creation  Unit  will  receive  a 
prospectus  for  the  VIPER  Shares  (the 
"\'IPFR  Prospectus")  that  discloses  the 
maximum  Transaction  Fee,  and  the 
method  of  calculating  Transaction  Fees 
will  be  disclosed  in  the  Fund's 
statement  of  additional  information 
("SAr).  A  Fund's  Conventional  Shares 
will  be  covered  by  a  separate  prospectus 
(the  "Conventional  Prospectus"). 

7.  All  orders  to  purchase  Creation 
Units  must  be  receh  ed  by  VMC  no  later 
than  the  closing  time  of  the  NYSE  on 
the  date  the  order  is  placed  in  order  to 
receive  NAV  as  determined  that  day. 
\'MC  will  transmit  all  purchase  orders 
to  the  Funds,  maintain  a  record  of  each 
Creation  Unit  purchaser,  and  send  out  a 
VIPER  Prospectus  and  confirmation  to 
such  purchasers. 

8.  The  purchaser  of  a  Creation  Unit' 
will  be  able  to  separate  the  Creation 
Unit  into  individual  VIPER  Shares. ^^ 


when  the  security  underlying  the  ADR  is  difficult 
or  costly  for  Authorized  Participants  to  obtain  or 
designating  the  ADR  as  a  Deposit  Security  will 
otherwise  enhance  pricing  and  liquidity. 

•■On  each  business  day.  prior  to  the  opening  of 
trading  on  the  Exchange,  VC;i  will  make  available 
through  DTC  or  VMC  the  list  of  the  names  and  the 
required  number  of  shares  of  each  Deposit  Security 
to  be  included  in  the  Creation  Deposit  for  each 
Fund  Each  Fund  reserves  the  right  to  permit  or 
require  the  purchaser  of  a  Creation  Unit  to 
substitute  cash  or  a  different  security  to  replace  a 
Deposit  Security  under  certain  circumstances. 

'  When  a  Fund  permits  an  investor  to  substitute 
cash  for  a  Deposit  Security,  the  investor  may  be 
assessed  a  higher  Transaction  Fee  to  offset  the 
increased  cost  to  the  Fund  of  buying  the  necessary 
Deposit  Security  for  its  portfolio. 

"  Applicants  state  that  persons  purchasing 
Creation  Units  will  be  cautioned  in  the  VIPER 
Prospectus  that  some  activities  on  their  part  may. 
depending  on  the  circumstances,  result  in  their 
being  deemed  a  statutory  underwTiter  and  subject 
them  to  the  prospec'us  delivery  and  liability 
provisions  of  the  Securities  Act.  For  example,  a 
broker-dealer  firm  and/ or  its  client  mav  be  deemed 
a  statutory  underwriter  if  it  purchases  Creation 
Units  from  a  Fund,  breaks  them  down  into  the 
constituent  VIPER  Shares,  and  sells  VIPER  Shares 
directly  to  its  customers,  or  if  it  choo.ses  to  couple 
the  purchase  of  a  supply  of  new  VIPER  Shares  with 
an  active  selling  effort  involving  solicitation  of 
secondary  market  demand  for  VIPER  Shares.  The 
VIPER  Prospectus  will  slate  that  whether  a  person 
is  an  underwriter  depends  on  all  the  facts  and 
circumstances  pertaining  to  that  person's  activities. 
The  VIPER  Prospectus  also  will  state  that  broker- 
dealer  firms  should  note  that  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  an  ordinary  secondary 


\TPER  Shares  will  be  listed  on  an 
E.xchange  and  traded  in  the  secondary 
market  in  the  same  manner  as  shares  of 
other  exchange-traded  funds.  One  or 
more  Exchange  specialists 
(  "Specialists")  will  be  assigned  to  make 
a  market  in  the  VIPER  Shares.  The  price 
of  VIPER  Shares  traded  on  an  Exchange 
will  be  based  on  a  current  bid/ offer 
market,  and  each  VIPER  Share  is 
expected  to  have  an  initial  market  value 
of  between  SIO  and  Si  50.  Transactions 
involving  the  sale  of  VIPER  Shares  in 
the  secondary  market  will  be  subject  to 
customary  brokerage  commissions  and 
charges. 

9.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs. 
A  Specialist,  in  providing  for  a  fair  and 
orderly  secondary^  market  for  VIPER 
Shares,  also  may  purchase  Creation 
Units  for  use  in  its  market  making 
activities  on  the  Exchange.  Applicants 
expect  that  secondary  market 
purchasers  of  VIPER  Shares  will  include 
both  institutional  and  retail  investors.'* 
Applicants  believe  that  arbitrageurs  will 
purchase  or  redeem  Creation  Units  to 
take  advantage  of  discrepancies  between 
the  VIPER  Shares'  market  price  and  the 
VIPER  Shares'  NAV.  Applicants  expect 
that  this  arbitrage  activity  will  provide 

a  market  discipline  that  will  result  in  a 
close  correspondence  between  the  price 
at  which  the  VIPER  Shares  trade  and 
their  NAV.  Applicants  do  not  expect 
VIPER  Shares  to  trade  at  a  significant 
premium  or  discount  to  their  NAV."' 

10.  Applicants  will  make  available  a 
VIPER  Shares  product  description 
("Product  Description")  for  distribution 
in  accordance  with  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  VIPER  Shares  to  deliver 
a  Product  Description  to  investors 
purchasing  VIPER  Shares,  whether  on  or 
away  from  the  Exchange.  Applicants 
state  that  any  other  Exchange  that 
applies  for  unlisted  trading  privileges  in 


trading  transaction),  and  thus  dealing  with  VIPER 
Shares  that  are  part  of  an  "imsold  allotment"  within 
the  meaning  of  section  4(3)(C)  of  the  Secuuities  Act. 
would  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4(3)  of  the  Securities  Act. 

■*  VIPER  Shares  will  be  registered  in  book-entry 
form  only  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  VIPER  Shares.  Records 
reflecting  the  beneficial  owners  of  VIPER  Shares 
will  be  maintained  by  DTC  or  its  participants. 

'"Every  15  seconds  throughout  the  trading  day. 
the  Exchange  will  disseminate  via  the  facilities  of 
the  Consolidated  Tape  Association  the  market  value 
of  a  VIPER  Share  and.  separate  from  the 
consolidated  tape,  a  calculation  of  the  estimated 
NAV  of  a  VIPER  Share  Applicants  state  that  an 
investor  comparing  the  two  figures  will  be  able  to 
determine  whether,  and  to  what  extent.  VTPER 
Shares  are  selling  at  a  premium  or  discount  to  NAV 


VTPER  Shares  will  have  to  adopt  a 
similar  rule,  requiring  delivery  of  the 
Product  Description.  The  Product 
Description  will  provide  a  plain  English 
overview  of  a  Fund,  including  its 
investment  objective  and  investment 
strategies,  the  identity  of  VGI.  the 
material  risks  of  investing  in  the  Fund, 
and  the  composition  and  frequency  of 
distributions.  The  Product  Description 
also  will  provide  a  brief,  plain  English 
description  of  the  salient  features  of 
VIPER  Shares.  The  Product  Description 
will  advise  investors  that  a  VTPER 
Prospectus  and  SAI  may  be  obtained, 
without  charge,  from  the  investor's 
broker  or  from  VTvIC.  The  Product 
Description  also  will  identify  a  Web  site 
address  where  investors  can  obtain 
information  about  the  composition  and 
compilation  methodology  of  the  Target 
Index.  Applicants  expect  that  the 
number  of  purchases  of  VIPER  Shares  in 
which  an  investor  will  not  receive  a 
Product  Description  will  not  constitute 
a  significant  portion  of  the  market 
activity  in  VIPER  Shares. 

11.  Except  in  connection  with  the 
liquidation  of  a  Fund  (or  of  a  Fund's 
VIPER  Share  class).  VIPER  Shares  will 
only  be  redeemable  in  Creation  Unit 
aggregations  tiyough  each  Fund.  An 
investor  redeeming  a  Creation  Unit 
generally  will  receive  (a)  a  basket  of 
securities  ("Redemption  Securities '). 
which  in  most  cases  will  be  the  same  as 
the  Deposit  Securities  required  of 
investors  purchasing  Creation  Units  on 
the  same  day.  and  (b)  a  cash  amount 
equal  to  the  difference  in  the  value  of 
the  Redemption  Securities  and  the  NAV 
of  a  Creation  Unit,  which  in  most  cases 
will  be  the  same  as  the  Balancing 
Amount  paid  (or  received)  by  investors 
purchasing  Creation  Units  on  the  same 
day.  A  Fund  may  make  redemptions 
partly  or  wholly  in  cash  in  lieu  of 
transferring  one  or  more  Redemption 
Securities  to  a  redeeming  investor,  if  the 
Fund  determines  that  such  alternative  is 
warranted.  The  Fund  may  make  such  a 
determination  if.  for  example,  a  foreign 
country 's  regulations  restrict  or  prohibit 
a  redeeming  investor  from  holding  a 
particular  issuer's  securities.  In  order  to 
cover  the  Fund's  transaction  costs, 
redeeming  investors  will  pay  a 
Transaction  Fee.'^ 

12,  The  Funds  intend  to  offer  holders 
of  Conventional  Shares  (except  those 
holding  Conventional  Shares  through  a 
401  (k)  or  other  participant-directed 
employer-sponsored  retirement  plan) 
the  opportunity  to  exchange  some  or  all 
of  those  shares  for  the  Fund's  'VTPER 


' '  Investors  who  redeem  for  cash,  rather  than  in 
kind,  may  pay  a  higher  Transaction  Fee. 
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Shares  ("Conversion  Privilege'").' 2  a 
Fund  would  not  offer  holders  of  VIPER 
Shares  the  opportunity  to  exchange 
some  or  all  of  their  shares  for 
Conventional  Shares.' '  Applicants  state 
that  the  Conversion  Privilege  would 
facilitate  the  movement  of  investors, 
who  currently  hold  Conventional  Shares 
but  desire  intraday  trading  flexibility, 
out  of  Conventional  Shares  and  into 
VIPER  Shares  in  an  expeditious  and  tax 
efficient  manner  '■*  Around  the  time  that 
a  Fund's  VIPER  Shares  begin  trading. 
VGI  may  send  to  existing  holders  of  the 
Fund's  Conventional  Shares  a  notice 
describmg  the  Conversion  Privilege  and 
explaining  the  process  by  which  an 
investor  may  exchange  his  or  her 
C:onventional  Shares  for  VTPER  Shares. 
The  notice  will  comply  with  section 
10(b)  of  the  Securities  Act  and  rule  482 
under  the  Securities  Act.  Comparable 
information  about  a  Fund's  Conversion 
Privilege  also  will  be  contained  in  a 
separate  section  of  the  Conventional 
Prospectus.  To  effect  an  exchange 
through  the  Conversion  Privilege,  the 
investor  must  have  a  brokerage  account 
and  must  contact  his  or  her  broker  to 
initiate  the  exchange.  The  investor  will 
receive  a  VIPER  Prospectus  in 
connection  with  the  exchange 
transaction,  as  required  by  the 
Securities  Act.  Subsequent  tc  the 
exchange,  the  investor  wiU  have  to 
contact  his  or  her  broker  for  account 
information  relating  to  the  VIPER  Share 
holdings. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  exemptions 
from  sections  2(a)(32).  18(f)(1),  18(1), 


'  -'  Investors  who  own  Conventional  Shares 
through  an  employer-sponsored  retirement  plan  can 
sell  those  shares  and  uje  the  proceeds  to  buy  VIPER 
Shares  without  tax  consequences  It  is  therefore 
unnecessary  to  offer  such  investors  the  Conversion 
Privilege 

'  ^  The  terms  of  an  exchange  made  pursuant  to  the 
Conversion  Hrivilege  will  comply  with  section  11(a) 
of  the  Act  and  rule  1  la-3  under  the  Act.  The 
Conversion  Privilege  would  offer  a  "one  way  " 
exchange  only  Therefore,  a  holder  of  a  Fund's 
VIPER  Shares  who  wishes  to  shift  to  the  Fund's 
CJanvenlional  Shares  would  have  to  sell  the  VIPER 
Shares  in  the  secondary  market  and  use  the  sale 
proceeds  (less  any  brokerage  commission)  to 
purchase  Conventional  Shares  from  the  Fund.  The 
sale  of  VIPER  Shares  would  be  a  taxable 
transaction 

'■*  Applicants  note  that  an  exchange  of 
Conventional  Shares  for  VIPER  Shares  of  the  same 
Fund  gentirally  would  not  be  a  ta.\able  transaction. 
.Applicants  note  that  because  DTC's  systems  are 
unable  to  handle  fractional  shares,  exchange 
requests  will  be  rounded  down  to  the  nearest  whole 
VIPER  Share  If  an  investor  wishes  to  exchange  all 
of  his  or  her  Conventional  Shares,  however,  any 
fractional  VIPER  Share  that  results  from  the 
exchange  will  be  liquidated  and  the  cash  will  be 
sent  to  the  investor's  broker  for  the  benefit  of  the 
investor 


22(d),  22(e)  and  24(d)  of  the  Act  and 
nile  22C-1  under  the  Act;  and  under 
sections  6(c)  and  17(b)  of  the  Act  for 
exemptions  from  sections  17(a)(1)  and 
(2)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act,  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessar\' 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act, 

Section  2(a)(32)  of  the  Act 

3.  Seijtion  2(a)(32)  of  the  Act  defines 
"redeemable  security"  as  any  security, 

other  than  short-term  paper,  undsr  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  c^sh  equivalent.  Applicants 
request  an  order  under  section  6(c)  to 
permit  VIPER  Shares  to  be  redeemed  in 
Creation  Units  only.  Applicants  note 
that  because  of  the  arbitrage  possibilities 
created  by  the  redeemability  of  Creation 
Units,  it  is  expected  that  the  market 
price  of  a  VIPER  Share  will  not  vary 
much  fipm  its  NAV, 

Section  18(f)(1)  and  18{i)  of  the  Act 

4.  Section  18(f)(1)  of  the  Act,  in 
relevant  part,  prohibits  a  registered 
open-end  company  from  issuing  any 
class  of  "senior  security,"  which  is 
defined  in  section  18(g)  to  include  any 
stock  of  a  class  having  a  priority  over 
any  othtr  class  as  to  the  distribution  of 
assets  of  payment  of  dividends.  Section 
18(i)  of  the  Act  requires  that  every  share 
of  stock  issued  by  a  registered 
management  company  be  voting  stock, 
with  the  same  voting  rights  as  every 
other  outstanding  voting  stock.  Rule 
18f-3  permits  an  open-end  fund  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  without 
seeking  exemptive  relief  from  section 
18(f)(1)  and  18(i),  provided  that  the  hind 
complieis  with  certain  requirements. 
Applicants  state  that  they  will  complv 
in  all  respects  with  rule  i8f-3,  except 
the  requirements  that  (a)  each  class  have 
the  same  rights  and  obligations  as  each 
other  class  (other  than  the  differences 
allowed  by  the  rule),  and  (b)  if  a  class 
has  a  different  distribution  arrangement, 
the  class  must  pay  all  of  the  expenses 

of  the  an-angement.  Because  applicants, 
therefore,  may  not  rely  on  rule  18f-3, 
they  request  an  exemption  under 


section  6(c)  from  sections  18(f)(1)  and 
18(1). 

5.  Applicants  state  that  there  are  three 
ways  in  which  the  Conventional  Shares 
and  VIPER  Shares  of  each  Fund  will 
have  different  rights:  (a)  Conventional 
Shares  will  be  individually  redeemable, 
while  VIPER  Shares  will  be  redeemable 
in  Creation  Units  only;  (b)  VIPER  Shares 
will  be  traded  on  an  Exchange,  while 
Conventional  Shares  will  not;  and  (c) 
Conventional  Shares  may  be  exchanged 
for  VIPER  Shares  through  the 
Conversion  Privilege,  while  VIPER 
Shares  may  not  be  exchanged  for 
Conventional  Shares.  Applicants  assert 
that  these  different  rights  are  necessary 
if  their  proposal  is  to  have  the  desired 
benefits.  Applicants  note  that  a  Fund's 
VIPER  Shares  will  be  tradable  on  an 
Exchange  and  redeemable  only  in  large 
aggregations,  and  that  its  Conventional 
Shares  will  be  exchangeable  for  VIPER 
Shares  in  order  to  encourage  short-term 
investors  to  conduct  their  trading 
activities  in  a  way  that  does  not  disrupt 
the  management  of  the  Fund's  portfolio. 
Applicants  assert  that  there  is  no  reason 
to  make  Conventional  Shares  tradable 
and  that  it  would  be  counterproductive 
to  facilitate  the  ability  of  market  timers 
to  disrupt  a  Fund  by  making  VIPER 
Shares  individually  redeemable  or 
exchangeable  for  Conventional  Shares, 

6.  Applicants  assert  that  the  different 
rights  do  not  implicate  the  concerns 
underlying  section  18  of  the  Act. 
including  conflicts  of  interest  and 
investor  confusion.  With  respect  to  the 
potential  for  investor  confusion, 
applicants  will  take  a  variety  of  steps  to 
ensure  that  investors  understand  the  key 
differences  between  Conventional 
Shares  and  VIPER  Shares.  Applicants 
state  that  the  VIPER  Shares  will  not  be 
marketed  as  a  mutual  fund  investment. 
Marketing  materials  may  refer  to  VTPER 
Shares  as  an  interest  in  an  investment 
company  or  fund,  but  will  not  make 
reference  to  an  "open-end  fund  "  or 
"mutual  fund.  "  except  to  compare  or 
contrast  the  VIPER  Shares  with  the 
shares  of  a  conventional  open-end 
management  investment  company.  Any 
marketing  or  advertising  materials 
addressed  primarily  to  prospective 
investors  will  emphasize  that  (a)  VTPER 
Shares  are  not  redeemable  from  a  Fund 
other  than  in  Creation  Units,  (b)  VTPER 
Shares,  other  than  in  Creation  Units. 
may  be  sold  only  through  a  broker,  and 
the  shareholder  may  have  to  pav 
brokerage  commissions  in  connection 
with  the  sale,  and  (c)  a  selling 
shareholder  may  receive  less  than  NAV 
in  connection  with  the  sale  of  VIPER 
Shares.  The  same  type  of  disclosure  will 
be  provided  in  the  Conventional 
Prospectus,  VIPER  Prospectus,  Product 
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Description,  SAI  and  reports  to 
shareholders.  Applicants  also  note  that 
(a)  all  references  to  a  Fund's  exchange- 
traded  class  of  shares  will  use  a  form  of 
the  name  "VIPERS  "  rather  than  the 
Fund  name,  (h)  the  cover  and  summary 
page  of  the  VIPER  Prospectus  will  state 
that  the  X'IPER  Shares  are  listed  on  an 
Exchange  and  are  not  individuallv 
redeemable,  (c)  \'MC  will  only  market 
Conventional  Shares  and  VIPER  Shares 
in  the  same  advertisement  or  marketing 
material  when  the  advertisement  or 
marketing  material  contains  appropriate 
disclosure  explaining  the  relevant 
features  of  each  class  of  shares  and 
highlighting  the  differences  between  the 
share  classes,  and  (d)  applicants  have 
prepared  educational  materials 
describing  the  VIPER  Shares. 

7.  Applicants  currently  allocate 
distribution  expenses  among  funds  in 
the  Vanguard  Fund  Complex  according 
to  a  cost-sharing  formula  approved  bv 
the  Commission  in  1981  as  part  of  an 
order  allowing  the  Vanguard  Fund 
Complex  to  internalize  its  distribution 
services  ClQSl  Order").'''  For  those 
funds  in  the  Vanguard  Fund  Complex 
offering  multiple  classes  of  shares, 
applicants  applv  the  formula  in  the 
1981  Oder  by  treating  each  class  as  a 
separate  hind  ("Multi-Class  Distribution 
Formula"). 

8  Applicants  propose  to  apply  the 
Multi-Class  Distribution  Formula  to 
each  Fund's  class  of  VIPER  Shares. 
Applicants  acknowledge  that,  because 
VIPER  Shares  mav  have  a  distribution 
arrangement  that  differs  from  that  for 
Conventional  Shares,  the  proposed 
allocation  method  is  inconsistent  with 
rule  18f-3.  Applicants  contend, 
however,  that  the  Multi-Class 
Distribution  Formula  is  a  fimdamental 
feature  of  Vanguard's  unique,  internallv- 
managed  structure,  and  that  the 
proposed  allocation  method  is 
f  (insistent  with  the  method  approved  by 
the  Commission  in  the  1981  Order.  The 
Multi-Class  Distribution  Formula  has 
been  approved  bv  the  board  of  trustees 
('Board")  of  each  Fund,  and  the  Board 
of  each  Fund,  including  a  majority  of 


'^Investment  Company  Act  Release  No.  11645 
(Feb.  25.  1981)  (Opmion  of  tlie  Commission  and 
Final  Order)  Under  the  formula,  each  Vanguard 
Fund's  contribution  is  based  50%  on  its  average 
month-end  net  assets  during  the  preceding  quarter 
relative  to  the  average  month-end  net  assets  of  the 
other  Vanguard  Funds,  and  50%  on  its  sales  of  new- 
shares  relative  to  the  sales  of  new  shares  of  the 
other  Vanguard  Funds  during  the  preceding  24 
months  So  (hat  a  new  fund  is  not  undulv 
burdened,  the  formula  caps  each  Vanguard  Fund's 
contribution  at  125%  of  the  average  expenses  of  the 
Vanguard  Funds  collectively,  with  anv  amounts 
above  the  cap  redistributed  among  the  other 
Vanguard  Funds.  In  addition,  no  fund  may  pay 
more  than  0.2%  of  its  average  month-end  net  assets 
for  distribution. 


the  trustees  who  are  not  interested 
persons,  as  defined  in  section  2(a)(19)  of 
the  Act  ("Disinterested  Trustees"),  will 
review  the  application  of  the  Multi- 
Class  Distribution  Formula  on  an  annual 
basis  and  determine  that  the  proposed 
allocation  is  in  the  best  interests  of  each 
class  of  shareholders  and  of  the  Fund  as 
a  whole. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  under  the  Act 

9.  Section  22(d),  among  ether  things, 
prohibits  a  dealer  from  selling  a 
redeemable  security  that  is  currentlv 
being  offered  to  the  public  by  or  through 
an  underwriter,  except  at  a  current 
public  offering  price  described  in  the 
prospectus.  Rule  22c-l  generallv 
requires  that  a  dealer  selling,  redeeming, 
or  repurchasing  a  redeemable  security 
do  so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  VIPER  Shares  will  take  place 
at  negotiated  prices,  not  at  a  current 
offering  price  described  in  the  VIPER 
Prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
VIPER  Shares  in  the  secondary'  market 
will  not  comply  with  section  22(d)  and 
rule  22c-l.  Accordingly,  applicants 
request  exemptions  from  these 
provisions  under  section  6(c)  of  the  Act. 

10.  Applicants  assert  that  the  sale  of 
VIPER  Shares  at  negotiated  prices  does 
not  present  the  opportunity  for  anv  of 
the  abuses  that  section  22(d)  and  rule 
22c-l  were  designed  to  prevent. 
Applicants  maintain  that  while  there  is 
little  legislative  history  regarding 
section  22(d).  its  provisions,  as  well  as 
those  of  rule  22c-l.  appeat  to  have  been 
designed  to  (a)  prevent  dilution  caused 
by  certain  riskless  trading  schemes  by 
principal  underwriters  and  contract 
dealers,  (b)  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers  resulting  from  sales  at 
different  prices,  and  (c)  ensure  an 
orderly  distribution  of  investment 
company  shares  by  eliminating  price 
competition  from  dealers  offering  shares 
at  less  than  the  published  sales  price 
and  repurchasing  shares  at  more  than 
the  published  redemption  price. 
Applicants  state  that  secondar\-  market 
trading  in  VIPER  Shares  virould  not 
cause  dilution  for  existing  Fund 
shareholders  because  such  transactions 
would  not  directly  or  indirectly  affect 
the  Fund's  assets.  Applicants  further 
state  that  secondary  market  trading  in 
VIPER  Shares  would  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers  because,  to  the  extent 
that  different  prices  exist  during  a  given 
trading  day  or  from  day  to  day.  these 
variances  will  occur  as  a  result  of 
market  forces.  Finally,  applicants 


contend  that  the  proposed  distribution 
system  will  be  orderly  because,  among 
other  things  arbitrage  activity  will 
ensure  that  the  difference  between  the 
market  price  of  VIPER  Shares  and  their 
NAV  remains  narrow. 

Section  22(e)  of  the  Act 

11.  Section  22(e)  generally  prohibits  a 
registered  investment  company  from 
suspending  the  right  of  redemption  or 
postponing  the  date  of  payment  of 
redemption  proceeds  for  more  than 
seven  days  after  the  tender  of  a  security 
for  redemption.  The  principal  reason  for 
the  requested  exemption  is  that 
settlement  of  redemptions  for  the  Funds 
is  contingent  not  only  on  the  settlement 
cycle  of  the  United  States  market,  but 
also  on  currently  practicable  delivery 
cycles  in  local  markets  for  underlying 
foreign  securities  held  by  the  Funds. 
Applicants  state  that  local  market 
delivery  cycles  for  transferring  certain 
foreign  securities  to  investors  redeeming 
Creation  Units  of  VIPER  Shares,  together 
with  local  market  holiday  schedules, 
will  under  certain  circumstances  require 
a  deliverv'  process  in  excess  of  seven 
calendar  days  for  the  Funds.  Applicants 
request  relief  under  section  6(c)  of  the 
Act  from  section  22(e)  to  allow  the 
Funds  to  pay  redemption  proceeds  up  to 
12  calendar  days  after  the  tender  of 
VIPER  Shares  for  redemption.  At  all 
other  times  and  except  as  disclosed  in 
the  relevant  SAI,  applicants  expect  that 
each  Fund  will  be  able  to  deliver 
redemption  proceeds  within  seven 
days."''  With  respect  to  Future  Funds, 
applicants  seek  the  same  relief  from 
section  22(e)  only  to  the  extent  that 
circumstances  similar  to  those  described 
in  the  application  exist. 

12,  Applicants  state  that  section  22(e) 
was  designed  to  prevent  unreasonable, 
undisclosed  and  unforeseen  delays  in 
the  payment  of  redemption  proceeds. 
Applicants  assert  that  their  requested 
relief  will  not  lead  to  the  problems  that 
section  22(e)  was  designed  to  prevent. 
Applicants  state  that  the  SAI  for  each 
Fund  will  disclose  those  local  holidays 
(over  the  period  of  at  least  one  year 
following  the  date  of  the  SAI),  if  any. 
that  are  expected  to  prevent  the  delivery 
of  redemption  proceeds  in  seven 
calendar  days,  and  the  maximum 
number  of  days  needed  to  deliver  the 
proceeds  for  the  Fund. 


"  Rule  15c6-l  under  the  Exchange  Act  requires 
that  most  securities  transactions  he  settled  within 
three  business  days  of  the  trade.  Applicants 
acknowledge  that  no  relief  obtained  from  the 
requirements  of  section  22(e)  will  affect  any 
obligations  applicants  mav  have  under  rule 
15c6-l 
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Section  24(d)  of  the  Act 

13.  Section  24(d)  provides,  in  relevant 
part,  that  the  prospectus  delivery 
exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  applv  to 
transactions  in  a  redeemable  security 
issued  by  an  open-end  investment 
company.  Applicants  request  an 
exemption  under  section  6(c)  of  the  Act 
from  section  24(d)  to  permit  dealers 
selling  VIPER  Shares  to  rely  on  the 
prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.'" 

14.  .Applicants  state  that  VIPER 
Shares  will  be  listed  on  an  Exchange 
and  will  be  traded  in  a  manner  similar 
to  other  equity  securities,  including  the 
shares  of  closed-end  investment 
companies.  Applicants  note  that  dealers 
selling  shares  of  closed-end  investment 
companies  in  the  secondary  market 
generally  are  not  required  to  deliver  a 
prospectus  to  the  purcha.ser.  Applicants 
contend  that  VIPER  Shares,  as  a  listed 
security,  merit  similar  treatment, 
reducing  compliance  costs  and 
regulatory  burdens  that  result  from  the 
imposition  of  a  prospectus  delivery 
requirement  on  secondary  market 
transactions.  Applicants  state  that 
because  VIPER  Shares  will  be  exchange- 
listed,  prospective  investors  will  have 
access  to  several  types  of  market 
information  about  the  VIPER  Shares. 
Ap[)li(.dnts  state  that  information 
regarding  market  price  and  volume  will 
he  continually  available  on  a  real-time 
basis  throughout  the  day  on  brokers' 
computer  screens  and  other  electronic 
services.  The  previous  day"s  price  and 
volume  information  also  will  be 
published  daily  in  the  financial  section 
of  newspapers. 

15.  Applicants  further  state  that 
investors  that  purchase  VIPER  Shares  in 
the  secondary  market  will  receive  a 
Product  Description,  describing  the 
Fund  and  its  VIPER  Shares.  Applicants 
state  that,  while  not  intended  as  a 
substitute  for  a  prospectus,  the  Product 
Description  will  contain  information 
about  VIPER  Shares  that  is  tailored  to 
meet  the  needs  of  investors  purchasing 
VIPER  Shares  in  the  secondary  market. 

Sections  17(a)(1)  and  (2)  of  the  Act 

16.  Sections  17(a)(1)  and  (2)  generallv 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
acting  as  principal,  from  selling  any 


.-\ppucants  do  not  seek  relief  from  the 
prospectus  deliven,  re<iuirement  for  non-secondary 
market  transactions,  including  purchases  of 
Creation  Units  or  those  involving  an  underwriter 
and  transactions  pursuant  to  the  Conversion 
Privilege 


security  to.  or  purchasing  any  security 
from,  the  company.  Sections  2(a)(3)(A) 
and  (C)  of  the  Act  define  "affiliated 
person,"  respectively,  as  any  person 
who  owns  5%  or  more  of  an  issuer's 
outstanding  voting  securities  and  any 
person  who  controls  the  fund.  Section 
2(a)(9)  of  the  Act  provides  that  a  control 
relationship  will  be  presumed  where 
one  person  owns  25%  or  more  of 
another  person's  voting  securities. 
Applicants  state  that  a  large 
institutional  investor  or  the  Specialist 
could  own  5%  or  more,  or  more  than 
25%.  of  a  Fund's  outstanding  voting 
securities  and,  as  a  result,  be  deemed  to 
be  an  affiliated  person  of  the  Fund 
under  section  2(a)(3)(A)  or  (C). 
Applicants  further  state  that,  because 
purchases  and  redemptions  of  Creation 
Units  would  be  in-kind,  rather  than  for 
cash,  those  investors  would  be 
precluded  by  sections  17(a)(1)  and  (2) 
from  purchasing  or  redeeming  Creation 
Units  from  the  Fund.  Accordingly, 
applicants  request  an  exemption  under 
sections!  6(c)  and  1 7(b)  of  the  Act  to 
permit  these  affiliated  persons,  and 
affiliated  persons  of  such  affdiated 
persons  who  are  not  otherwise  affiliated 
with  the  Fund,  to  purchase  and  redeem 
Creation  Units  through  in-kind 
transactions. 

17.  Section  17(b)  of  the  Act  authorizes 
the  Conimission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
considelation  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved  and  the  general 
purposes  of  the  Act.  Applicants  contend 
that  no  useful  purpose  would  be  served 
by  prohibiting  persons  affiliated  with  a 
Fund,  as  described  above,  from 
purchasing  or  redeeming  Creation  Units 
from  the  Fund.  Applicants  represent 
that  FuikI  affiliates  making  in-kind 
purchases  and  redemptions  would  be 
treated  no  differently  from  non-affiliates 
making  the  same  types  of  transactions. 
Applicants  state  that  all  purchases  and 
redemptions  of  Creation  Units  would  be 
at  the  Fund's  next  calculated  NAV. 
ApplicaDts  also  state  that,  in  all  cases. 
Deposit  Securities  and  Redemption 
Securities  will  be  valued  in  the  same 
maimer  and  using  the  same  standards  as 
those  securities  are  valued  for  purposes 
of  calculating  the  Fund's  NAV. 
Applicants  assert  that,  for  these  reasons, 
the  requested  relief  meets  the  standards 
of  sections  6(c)  and  17(b). 


Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  No  Future  Fund  will  issue  a  class 
of  VIPER  Shares  unless  (a)  applicants 
have  requested  and  received  with 
respect  to  such  Future  Fund  either 
exemptive  relief  from  the  Commission 
or  a  no-action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission,  or  (b)  the  Future  Fund's 
VIPER  Shares  will  be  listed  on  an 
Exchange  without  the  need  for  a  filing 
pursuant  to  rule  19b-4  under  the 
Exchange  Act. 

2.  The  VIPER  Prospectus  and  the 
Product  Description  for  each  Fund  will 
clearlv  disclose  that,  for  purposes  of  the 
Act.  VIPER  Shares  are  issued  by  the 
Fund  and  the  acquisition  of  VIPER 
Shares  by  investment  companies  is 
subject  to  the  restrictions  of  section 
12(d)(1)  of  the  Act. 

3.  As  long  as  a  Fund  operates  in 
reliance  on  the  requested  order,  the 
VIPER  Shares  will  be  listed  on  an 
Exchange. 

4.  The  VIPER  Shares  of  a  Fund  will 
not  be  advertised  or  marketed  as  shares 
of  an  open-end  investment  companv  or 
mutual  fund.  The  VIPER  Prospectus  of 
each  Fund  will  prominentlv  disclose 
that  VIPER  Shares  are  not  individually 
redeemable  and  will  disclose  that 
holders  of  VIPER  Shares  mav  acquire 
the  shares  from  the  Fund  and  tender  the 
shares  for  redemption  to  the  Fund  in 
Creation  Units  only  Any  advertising 
material  that  describes  the  purchase  or 
sale  of  Creation  Units  or  refers  to 
redeemability  will  prtiminently  disclose 
that  VIPER  Shares  are  not  individuallv 
redeemable  and  that  holders  of  VIPER 
Shares  may  acquire  the  shares  from  the 
Fund  and  tender  the  shares  for 
redemption  to  the  Fund  in  Creation 
Units  only. 

5.  Before  a  Fund  may  rely  on  the 
order,  the  Commission  will  have 
approved  pursuant  to  rule  19b-4  under 
the  E.xchange  Act.  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  VIPER  Shares  to  deliver 
a  Product  Description  to  purchasers  of 
VIPER  Shares. 

6.  On  an  annual  basis  the  Board  of 
each  Fund,  including  a  majoritv  of 
Disinterested  Trustees,  must  determine, 
for  each  Fund,  that  the  allocation  of 
distribution  expenses  among  the  classes 
of  Conventional  Shares  and  VIPER 
Shares  in  accordance  with  the  Multi- 
Class  Distribution  Formula  is  in  the  best 
interests  of  each  class  and  of  the  Fund 
as  a  whole.  Each  Fund  will  preserve  for 
a  period  of  not  less  than  six  years  from 
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the  date  of  a  Board  determination,  the 
first  two  years  in  an  easily  accessible 
place,  a  record  of  the  determination  and 
the  basis  and  information  upon  which 
the  determination  was  made.  This 
record  will  be  subject  to  examination  by 
the  Commissifm  and  its  staff. 

7.  For  six  \ears  following  the  issuance 
of  a  Funds  VIPER  Shares,  the  Fund  will 

(a)  record  and  preserve  any  investor 
complaints  or  reports  of  confusion 
C(mcerning  the  Conversion  Privilege 
that  are  communicated  to  the  Fund.  VGl 
and/or  V'MC  and  fb)  record  data  trarkint; 
the  number  of  investors  that,  after 
VIPER  Shares  are  offered,  purchase  the 
Fund's  Conventional  Shares  and.  within 
90  days,  convert  those  shares  into 
\'IPER  Shares.  The  Fund  will  preserve 
this  information  in  an  easilv  accessible 
place,  and  the  information  will  be 
subject  to  examination  bv  the 
Commission  and  its  staff. 

8.  Applicants'  Web  site,  which  is  and 
will  be  publicly  accessible  at  no  charge, 
will  contain  the  follow  ing  information, 
on  a  per  VIPER  Share  basis,  for  each 
Fund:  (a)  The  prior  business  dav's 
closing  NAV  and  the  midpoint  of  the 
bid-asked  spread  at  the  time  the  Fund's 
NAV  is  calculated  ('Bid-Asked  Price") 
and  a  calculation  of  the  premium  or 
discount  of  the  Bid-Asked  Price  in 
relation  to  the  closing  NAV;  and  (b)  data 
for  a  period  covering  at  least  the  four 
previous  calendar  quarters  (or  the  life  of 
a  Fund,  if  shorter)  indicating  how 
frequently  each  Fund's  VIPER  Shares 
traded  at  a  premium  or  discount  to  NAV 
based  on  the  Bid-Asked  Price  and 
closing  NAV.  and  the  magnitude  of  such 
premiums  and  discounts.  In  addition, 
the  Product  Description  for  each  Fund 
will  state  that  applicants'  Web  site  has 
information  about  the  premiums  and 
discounts  at  which  the  Fund's  \'IPER 
Shares  have  traded. 

9.  The  VIPER  Prospectus  and  annual 
report  will  include,  for  each  Fund:  (a) 
The  information  listed  in  condition  8(b). 
(i)  in  the  case  of  the  VIPER  Prospectus, 
for  the  most  recentlv  completed 
calendar  vear  (and  the  most  recentlv 
completed  quarter  or  quarters,  as 
applicable),  and  (ii)  in  the  case  of  the 
annual  report,  for  no  less  than  the 
immediately  preceding  five  fiscal  years 
(or  the  life  of  the  Fund,  if  shorter);  and 

(b)  the  cumulative  total  return  and  the 
average  annual  total  return  for  one,  five 
and  ten  year  periods  (or  the  life  of  the 
Fund,  if  shorter)  of  (i)  a  VIPER  Share 
based  on  NAV  and  Bid-Asked  Price  and 
(li)  the  Fund's  Target  Index. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jill  M.  Peterson. 

Assistant  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48740;  File  No.  SR-Amex- 
2002-09] 

Self-Regulatory  Organizations:  Order 
Approving  a  Proposed  Rule  Change 
and  Amendments  No.  1  through  11 
thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  Registered 
Options  Traders  Use  of  the  Electronic 
Entry  Device 

November  3.  2003. 
I.  Introduction 

On  February  12,  2002.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange  ")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,-  a  proposed  rule 
change  relating  to  registered  options 
traders  use  of  the  electronic  entry 
device.  The  Exchange  submitted 
Amendments  No.  1,2,3,  4.  5.  6.  7,  8  ^ 
9^  10.^'  and  11  ^  on  Februarv  25,  2002, 


■15U.S.C.  78s(b)(l). 

^  17  CFR  240.19b-4. 

''  For  Amendments  No.  1  through  8,  the  Exchange 
filed  a  new  Form  19b-4  each  time,  which  replaced 
and  superseded  the  original  proposal  and  all 
previous  amendments  in  their  entirety.     . 

■"  Letter  from  Claire  P.  McGrath.  Senior  Vice 
President  and  Deputy  General  Counsel.  Amex,  to 
Elizabeth  King,  Associate  Director,  Di\ision  of 
Market  Regulation  CDiviSon").  Commission,  dated 
luly  24.  2003  CAmendment  No.  9').  .Amendment 
No.  9  transfers  to  the  list  of  rules  enforced  by  the 
Amex  Enforcement  Department  under  paragraph  (g) 
of  Amex  Rule  590  the  requirement  set  forth  in 
proposed  Amex  Rule  933,  Commentary  .04(d)  that 
the  specialist  use  his  best  efforts  to  attempt  to 
ensure  that  the  registered  options  trader  responsible 
for  disseminating  the  best  bid  or  offer  receives  an 
allocation  of  the  next  automaUc  execution. 

^The  Exchange  filed  a  new  Form  ]9b-4.  which 
replaced  and  superseded  the  original  proposal  and 
all  pre\ious  amendments  in  their  entiretv. 

••  Letter  from  Claire  P.  McGrath,  Senior  Vice 
President  and  Deputy  General  Counsel,  Amex.  to 
Elizabeth  King.  Associate  Director.  Division. 
Commission,  dated  September  11,  2003 
("Amendment  No.  11").  Amendment  No.  11  re\ises 
proposed  changes  to  Amex  Rule  590(g)  to  clarify 
that  a  specialist  who  fails  to  properly  allocate 
executed  contracts  to  the  price-improving  registered 
options  trader  must  pay  resUtution  in  amount 
calculated  by  multiphang  the  number  of  confracts 
that  should  have  been  allocated  to  the  price- 
improving  registered  options  trader  by  the  number 
of  underlying  shares  represented  by  each  contract, 
which  would  then  be  multiplied  by  half  of  the 


May  6.  2002,  May  29,  2002,  June  18, 

2002.  !uly  17.  2002.  September  16,  2002, 
lanuar>-  21,  2003,  julv  15.  2003,  )ulv  25, 

2003.  August  26.  2003,  and  September 
12,  2003.  respectively.  The  proposed 
rule  change  and  Amendments  No.  1 
through  11  were  published  for  comment 
in  the  Federal  Register  on  September 
25,  2003."  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change  and 
Amendments  No.  1  through  11. 

II.  Description  of  the  Proposed  Rule 
Change 

Gi\en  the  number  of  series  traded  for 
each  option  class  and  the  necessity  for 
the  re-calculating  and  re-quoting  of  each 
series  in  response  to  changes  in  the 
price  of  the  underlying  security,  the 
Exchange  developed  an  automated 
quotation  updating  system  known  as 
XTOPS.  The  specialist  and  registered 
options  traders  rely  upon  XTOPS  to 
calculate  and  disseminate  a  single 
immediately  updated  quotation  for  each 
option  series.  XTOPS  uses  option 
valuation  formulas  (such  as  the  Black- 
Scholes  Model)  to  generate  options 
quotations  based  on  a  number  of 
variables."  It  is  the  specialist's 
responsibility  to  determine  for  each 
option  class  the  variables  used  in  the 
XTOPS  formula.  However,  the 
quotations  generated  and  displayed  bv 
XTOPS  may  result  in  firm  quote 
obligations  of  both  the  specialist  and 
registered  options  traders  to  buy  or  sell 
options  at  quoted  prices  and  sizes. "^  The 
dissemination  of  an  XTOPS  quote  can 
be  overridden  when  a  customer  limit 
order  represents  the  best  bid  or  offer  or 
when  a  registered  options  trader 
chooses  on  a  series-by-series  basis  to 
better  the  disseminated  bid  or  offer. 

The  Exchange  is  now  proposing  new 
Commentan.-  .04  to  Amex  Rule  933,  to 
allow  registered  options  traders'  direct 
access  to  the  Electronic  Entrv  Device 
("EE  Device")  to  input  their  own  quotes 
for  dissemination  as  the  best  bid  or 
offer.'"  The  EE  Device  would  be 


spread  between  the  options  bid  and  offer  at  the 
time  the  order  was  executed. 

"  Securities  Exchange  Act  Release  No.  48495 
(September  16.  2003).  68  PR  55422. 

"  These  variables  include  the  price  of  the 
underlying  stoct.  lime  remaining  to  expiration, 
interest  rates  (or  'cost  to  carry",  the  amount  of 
interest  on  the  money  used  to  pay  for  the  options 
position  during  the  period  prior  to  expiration  of  the 
option  series),  dividends  (both  declared  and 
anticipated)  and  volatility. 

"See  Rule  llAcl-1  under  the  Act  ("Quote 
Rule").  17  CFR  240  llAcl-1.  and  Amex  Rule  958A. 

'"The  Exchange  submitted  the  proposed  rule 
change  in  response  to  subparagraph  fV.B  h(i)(aa)  of 
the  Commission's  September  11,  2000  Order 
("Order"),  which  requires  the  Exchange  to  "adopt 
new.  or  amend  existing,  rules  concerning  its 
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availablo  for  registered  options  traders 
to  use  in  all  option  classes  traded  on  the 
Exchange. ' '  In  active  option  classes 
u  here  there  is  currently  Sn  Exchange- 
employed  systems  clerk,  registered 
options  traders  would  either  input  their 
own  quotes  or  instruct  a  systems  clerk 
to  do  so  on  their  behalf.  Only  registered 
options  traders  physically  located  in  the 
trading  crowd  would  be  permitted  to 
directly  input  quotes  into  the  EE  Device 
or  give  such  instructions  to  a  systems 
clerk. 

Once  the  registered  options  trader  or 
systems  clerk  inputs  the  quote  into  the 
EE  Device,. the  proposed  rule  would 
require  that:  (i)  The  price  improving 
registered  options  trader  announce 
loudly  and  audibly  in  the  crowd  that  he 
has  improved  the  displayed  market  to 
ensure  that  other  crowd  participants  are 
aware  that  the  market  has  been 
improved,  enabling  other  crowd 
participants  to  also  quote  competitively; 
and  (ii)  the  specialist  be  specifically 
alerted  so  that  a  "book  bid  or  offer" 
indicator  is  activated  and  the  next 
otherwise  Auto-Ex  eligible  trade  is 
routed  directly  to  the  Amex  Options 
Display  Book  ( "AODB")  for  allocation  to 
the  registered  options  trader  that  caused 
the  improved  quote  to  be  disseminated. 
In  addition  to  blocking  an  otherwise 
eligible  Auto-Ex  order  from  being 
executed  and  allocated  by  the  Auto-Ex 
system,  activation  of  the  "book  bid  or 
offer"  indicator  would  block  an  XTOPS 
calculated  quote  that  is  worse  than  the 
registered  options  trader's'disseminated 
quote  from  being  disseminated. 
Activation  would  not,  however,  block  a 
quote  that  is  better  than  the  registered 
options  trader's  disseminated  quote 
from  being  disseminated. 

Once  an  execution  occurs  and/or  the 
price  improving  registered  options 
trader  is  no  longer  entitled  to  priority, 
the  specialist  would  be  required  to 
remove  the  "best  bid  or  offer"  indicator 
so  that  Auto-Ex  eligible  orders  would 
again  be  sent  to  Auto-Ex  and  the 


automated  quotation  ami  e.xecution  systems  which 
substantially  enhance  incentives  to  quote 
CDinpetitively  and  substantially  reduce 
disincentives  for  market  participants  to  act 
competitively  "  Order  Instituting  Public 
Administrative'Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  E.xchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions. 
Securities  Exchange  Act  Release  No  43268 
(September  11.  2000). 

' '  The  EE  Device  is  currently  used  bv  Exchange- 
employed  systems  clerks  in  bu.sy  option  classes  to 
input  individual  quotes  from  the  specialist  on  a 
series  by  series  basis  that  better  the  quote  being 
calculated  and  disseminated  by  XTOPS.  A  quote 
entered  using  the  EE  Device  is  sent  directly  to  the 
Exchanges  Market  Data  System  for  immediate 
dissemination  to  the  Options  Price  Reporting 
Authority.  This  quote,  when  it  betters  the  market 
being  disseminated  by  XTOPS.  will  overrfdfe  or 
displace  the  XTOPS  quote. 


dissemination  of  XTOPS  calculated 
quotes  Is  resumed.  The  EE  Device 
would  not  automatically  decrement  the 
size  of  the  disseminated  quote  when  an 
execution  occurs.  The  quote  would  be 
require<l  to  be  manually  adjusted  to 
reflect  f  ny  revision  to  the  disseminated 
size. 

The  price  improving  registered 
options  trader  would  be  permitted  to 
cancel  ^is  quote  at  any  time  prior  to  the 
execution  of  a  trade  through  the  use  of 
the  EE  bevico  (regardless  of  whether 
inputted  by  the  registered  options  trader 
or  the  systems  clerk),  if  that  was  the 
method  in  which  the  quote  was  entered, 
or  throijgh  the  specialist,  if  that  was  the 
methodi  chosen.  The  registered  options 
trader  \*ould  be  required  also  to  alert 
the  specialist  that  he  is  removing  his 
quote,  sp  the  specialist  can  in  turn 
removejthe  "book  bid  or  offer"  indicator 
in  XTOpS.  and  announce  loudly  and 
audibly.that  he  is  canceling  his  quote. 

Pursuant  to  the  requirements  of  the 
Quote  I^ule  and  Exchange  Rule  958A, 
.  the  registered  options  trader  as  the 
responsible  broker  or  dealer  is  obligated 
to  execijte  any  customer  order  at  his  bid 
or  offer  Lp  to  the  disseminated  size.  To 
be.relieyed  of  that  obligation  with 
respect  to  a  specific  quote,  one  of  the 
exceptions  to  the  Quote  Rule  must 
apply,  vjrhich  generally  provide  that  the 
responsible  broker  or  dealer  must 
commuiicate  a  revised  quotation  to  the 
ExchatTge  prior  to  the  presentation  of  an 
order.  Tjius,  a  registered  options  trader 
using  t}^  EE  Device  to  disseminate 
quotes  Atould  continue  to  be  obligated 
pursuarjt  to  the  Quote  Rule  until  he  has 
communicated  a  revised  quote  to  the 
Exchange  through  the  removal  or 
cancel liion  of  the  quote  on  the  EE 
Device. 

Regisfered  options  traders  would  be 
require4  to  improve  the  best  bid  or  offer 
by  an  ai^iount  equal  to  at  least  the 
minimurn  price  variation  as  set  forth  in 
Exchange  Rule  952  fOr  tlie  quote  to  be 
inputted  into  the  EE  Device.  The 
minimum  size  quote  that  could  be 
inputted  into  the  EE  Device  by  or  on 
behalf  of  a  registered  options  trader 
would  he  20  contracts,  unless  the  Auto- 
Ex  eligible  size  parameter  for  that  option 
class  is  jess  than  20  contracts,  in  which 
case  thejminimum  quote  size  would  be 
the  sam^  as  the  lesser  Auto-Ex  eligible 
size  parameter  for  that  option  class. 
Currenth',  the  EE  Device  disseminates  a 
default  ^ize  for  each  new  quote.  The 
dissemi<»ated  size  may  be  set  at  a  higher 
or  lowei*  amount  or  increased  by  the 
specialist  to  reflect  additional  liquidity 
at  that  quote.  The  default  size  would  be 
set  at  the  minimum  quote  size  as 
discussdd  above. 


The  Exchange  represents  that  there  is 
at  least  one  EE  Device  unit  at  every 
trading  post  and  multiple  units  at  posts 
where  active  option  classes  trade  and 
that  the  number  of  devices  currentlv  in 
place  on  the  trading  floor  would  be 
sufficient  to  provide  registered  options 
traders  with  ready  and  easv  access  to  a 
means  for  disseminating  tlieir  quotes. 
However,  since  this  is  a  new  use  for  the 
EE  Device,  the  Exchange  represents  that 
it  will  monitor  the  uses  of  the  EE  Device 
by  registered  options  traders  and 
activity  in  the  option  classes  at  each 
trading  post  and  will  add  additional 
devices  when  necessary.  The  E.xchange 
is  able  to  install  additional  EE  Devices 
at  the  trading  posts  with,  preferablv.  a 
one-day  notice  so  that  they  can  be 
installed  either  before  or  after  trading 
hours. 

The  specialist  in  a  given  option  class 
may  also  disseminate  or  cause  to  be 
disseminated  his  own  individual,  price 
improving  quote  separate  from  the 
XTOPS  calculated  quote,  provided  he  is 
physically  located  at  the  trading  post  at 
the  time  he  inputs  his  quote,  has  only 
disseminated  one  quote  per  series  on 
the  same  side  of  the  market,  has 
announced  loudly  and  audiblv  to  the 
crowd  that  he  has  improved  the 
disseminated  bid  or  offer,  has  improved 
the  best  bid  or  offer  by  an  amount  equal 
to  at  least  the  minimum  price  variation 
set  forth  in  Rule  952.  and  has 
disseminated  the  minimum  quote  size. 
The  specialist  would  not  be  able  to  use 
the  EE  Device  to  disseminate  his 
individual  price  improving  quote  since 
he  already  has  the  means  to  input  a 
quote  into  the  Market  Data  System 
through  XTOPS  in  the  same  manner 
used  today  to  disseminate  a  customer 
limit  order.  Once  the  specialist  has 
caused  his  individual  quote  to  be 
disseminated,  he  will  activate  the  "book 
bid  or  offer"  indicator  and  the  next 
otherwise  Auto-Ex  eljoihle  trade  is 
routed  directly  to  the  AODB  for 
allocation  to  the  specialist. 

The  specialist  would  be  required  to 
use  best  efforts  to  attempt  to  ensure  that 
the  registered  option  trader  responsible 
for  disseminating  the  best  bid  or  offer 
receives  an  allocation  of  the  next 
incoming  order  for  the  amount  he  is 
entitled  to  pursuant  to  Exchange  rules. 
A  specialist  who  failed  to  use  best 
efforts  to  attempt  to  ensure  that  the  next 
Auto-Ex  execution  is  appropriatelv 
allocated  to  the  price  improving 
registered  options  trader  would  be  fined 
pursuant  Amex  Rule  590(y)  of  the 
Exchange's  Minor  Rule  Violation  Fine 
System.  In  addition  to  the  fine  assessed 
pursuant  to  the  Minor  Floor  Violation 
Fine  System,  violations  wf  this  provision 
would  require  the  payment  of 
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restitution.  Restitution  would  be 
calculated  by  multiplying  the  number  of 
contracts  that  should  have  been 
allocated  to  the  price-improving 
registered  options  trader  by  the  number 
of  underlying  shares  represented  bv 
each  contract,  which  would  then  be 
multiplied  by  half  of  the  spread  between 
the  option's  bid  and  offer  at  the  time  the 
order  was  executed. 

If  more  than  one  registered  options 
trader  and/or  the  specialist  has 
disseminated  or  caused  to  be 
disseminated  the  same  price  improving 
quote,  priority  would  be  established  for 
the  registered  options  traders  in  the 
order  in  which  the  quotes  were 
announced  loudly  and  audiblv  to  the 
trading  crowd.  If,  howp\er,  the  sequence 
in  which  the  disseminated  quotes  were 
made  cannot  be  reasonably  determined, 
priority  would  be  afforded  to  the  price 
improving  registered  options  traders 
and/or  specialist  as  a  group.  Exchange 
Rule  950(d).  Commentary  .06  and 
Exchange  Rule  950{n),  Commentary  .03 
govern  allocations  of  contracts  when 
more  than  one  registered  options  trader 
and/or  the  specialist  has  disseminated 
the  same  price  improving  quote  and 
time  priority  cannot  be  established. 

However,  pursuant  to  the  proposed 
rule  change,  the  price  improving 
registered  options  traders'  quote  would 
retain  priority  until  one  of  the  following 
occurs:  (i)  Auto-Ex  execution  depleted 
the  disseminated  size:  (ii)  an  amount 
equal  to  the  minimum  quote  size  has 
been  allocated;  (iii)  the  registered 
options  trader  withdraws  the  quote;  (iv) 
the  quote  is  matched  or  improved  by  the 
specialists  automated  quotation  system 
quote,  provided  specialists  using  an 
Exchange-approved  proprietary 
automated  quotation  updating  system 
have  not  programmed  the  svstem  to 
immediately  match  or  improve  the  price 
improving  registered  options  trader's 
quote:  (v)  the  quote  is  improved  by 
another  registered  options  trader:  or  (vi) 
the  market  is  improved  bv  an  order 
placed  on  the  limit  order  display  book. 
With  respect  to  subparagraph  (iv)  above, 
the  Exchange  represents  that  it  will 
monitor  the  use  of  proprietarv 
automated  quotation  updating  systems 
through  the  review  of  complaints  from 
members  in  the  trading  crowd  as  well  as 
observations  of  Floor  Officials  and 
Exchange  personnel  to  determine  if  the 
system  has  been  programmed  to 
immediately  match  or  improve  the  price 
improving  registered  options  traders 
quote. 

The  Exchange  notes  that  Exchange 
rules  regarding  customer  priority  and 
parity  would  continue  to  apply  to  the 
allocation  of  trades  pursuant  to  the 
proposed  rule  change.  Exchange  Rule 


111,  Commentary  .07  provides  that  a 
registered  options  trader,  when 
establishing  or  increasing  a  position, 
may  not  retain  priority  over  or  have 
paritv  with  an  off-Floor  order.  Thus, 
only  registered  options  traders  closing 
or  decreasing  a  position  may  be  on 
parity  with  a  customer  order. 

III.  Di.scussion 

.^her  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act.i'  Specifically,  the  Commission 
finds  that  approval  of  the  proposed  rule 
change,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act  '^  in  that  it  is 
designed  to  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposed  rule  change,  by  permitting 
registered  options  traders  to  use  an  EE 
Device  at  the  trading  post  to  input  their 
own  quotes  for  dissemination  as  the  best 
bid  or  offer  and  then  providing  price 
improving  registered  options  traders 
with  an  allocation  of  the  next  Auto-Ex 
execution,  should  help  to  encourage 
competitive  quoting.  In  addition,  the 
Commission  believes  that  providing  a 
method  for  specialists  to  input  their 
own  price  improving  quotes  separate 
from  the  autoquote,  and  then  routing  the 
next  otherwise  Auto-Ex  eligible  order  to 
the  AODB  for  allocation  to  the 
specialist,  should  provide  an  additional 
incentive  for  specialists  to  quote 
competitively.  The  Commission  believes 
that  the  proposal  is  an  important  first 
step  towards  achieving  compliance  with 
the  Order's  directive  to  substantially 
enhance  incentives  to  quote 
competitively  and  substantially  reduce 
disincentives  for  market  participants  to 
act  competitively. 

The  Commission  notes  that  the 
proposal  requires  the  specialist  to  use 
best  efforts  to  ensure  that  a  price 


improving  registered  options  trader 
receives  his  allocation.  The  Commission 
believes  that  imposition  of  a  fine,  under 
the  Exchange's  Minor  Rule  Violation 
Plan,  on  a  specialist  who  fails  to  use 
best  efforts  to  ensure  that  the  next  Auto- 
Ex  execution  is  appropriately  allocated, 
as  well  as  the  requirement  that  such 
specialist  pay  restitution  to  the  injured 
registered  options  trader,  should 
provide  sufficient  safeguards  to  help 
ensure  that  the  manual  allocation  to  the 
appropriate  registered  options  trader 
occurs 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and.  in 
particular,  with  Section  6(b)(5)  of  the 
Act,'" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-Amex-2002- 
09)  and  Amendments  No.  1  through  1 1 
are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 
lill  M.  Peterson, 
Assistant  Secretary. 
[FR  Dor  03-28073  Filed  11-6-03:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  Thereto 
and  Order  Granting  Accelerated 
Approval  to  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  Thereto 
by  the  Boston  Stock  Exchange,  Inc. 
Relating  to  Shareholder  Approval  of 
Equity  Compensation  Plans 

October  31,  2003. 

Purfcuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  15.  2003.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


12 15  U.S.C.  78flb).  In  appro\nng  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(0. 

>3  15U,S.C.  78f[b)(5), 


"15  U.S.C.  78f(b)(5). 
'5 15  U.S.C.  78s(b)(2). 
'6  17CFR200.3O-3(a)(12). 
■15  U.S.C  78sa))(l) 
*17CFR  240  19b-4. 
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in  Items  I  and  II  below,  which  Items 
hdve  been  prepared  bv  the  Exchange. 
(Jn  October  2.  2003.  the  Exchange  filed 
.AnuMidnuMit  No   1  to  the  proposed  rule 
change. '  On  October  29.  2003.  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change. ■•  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 
and  is  approving  the  proposal,  as 
amended,  on  an  accelerated  basis, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt  a 
new  section  entitled  "Equity 
Compensation  Plans  "  in  Chapter  XXVII. 
Limited  Securities — Requirements. 
regarding  shareholder  approval  of 
equity  compensation  plans  and  to 
amend  its  rules  related  to  the  voting  of 
proxies. 

Below  is  the  text  of  the  proposed  rule 
change,  as  amended."'  Proposed  new 
language  is  italicized:  proposed  deleted 
language  is  fbracketedj. 

«         ♦         *         *         * 

Chapter  XXXVI:  Proxies 

Sees.  1-2,  no  change. 
Sec.  3(a)-(d),  no  change. 

Proxy  Voting  on  Equity  Compensation 
Plans 

lei  A  member  organization  mav  not 
give  a  proxy  to  vote  without  instructions 
from  beneficial  owners  when  the  matter 
to  be  voted  upon  authorizes  the 
implementation  ofanv  equity 
compensation  plan,  or  any  material 
revision  to  the  terms  of  any  existing  ^ 
equity  compensation  plan  (whether  or 
not  stockholder  approval  of  such  plan  is 
required  by  Chapter  XXVH.  Listed 
Securities.  Equity  Compensation  Plans, 
of  these  Rules). 

Sees.  4-6.  no  change. 


Chapter  XXVII;  Listed  Securities- 
Requirements 


.\mendment  No  1  replaces  the  Exchanges 
original  Rule  19b-4  filing  in  its  entirety. 

*  Sep  letter  from  [ohn  Boese,  Vice  President.  Legal 
c:ompliance.  BSE.  to  Nancy  Sanow,  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  October  29,  2003  (Amendment 
No  2")  In  Amendment  No  2.  the  Exchange  made 
a  technical  correction  to  its  proposed  rule  language 
by  underlining  proposed  BSE  Rule  3(e).  Pro.Ky- 
Voting  on  Equity  Compensation  Plans,  to  indicate 
that  it  is  proposed  new  language.  Because  this  is  a 
technical  amendment,  it  is  not  subject  to  notice  and 
comment 

■The  Exchange  s  rules  imder  Chapter  XXVII. 
Listed  Serunlies—Rcquirpments.  are  not  numbered, 
so  the  Exchange  is  adding  its  proposed  section 
entitled    Equity  Compensation  Plans"  to  the  end  of 

the  t.hapter 


Equity  Compensation  Plans 

Shareholders  must  be  given  the 
opportunity  to  vote  on  all  equity- 
compensation  plans  and  material 
revisions  thereto,  with  limited 
exemptions  explained  below. 

Equity-compensation  plans  can  help 
align  shareholder  and  management 
interests:,  and  equity-based  awards  are 
often  veey  important  components  of 
employee  compensation.  To  provide 
checks  cmd  balances  on  the  potential 
dilution  resulting  from  the  process  of 
earmarking  shares  to  be  used  for  equitv- 
based  awards,  the  Exchange  requires 
that  all  aquity-compensation  plans,  and 
any  material  revisions  to  the  terms  of 
such  plans,  be  subject  to  shareholder 
approval,  with  the  limited  exemptions 
explainefi  below. 

Definitiam  of  Equity-Compensation  Plan 

An  "equity-compensation  plan  "  is  a 
plan  or  Other  arrangement  that  provides 
for  the  delivery  of  equity  securities 
(either  newly  issued  or  treasury  shares) 
of  the  li^ed  company  to  any  employee, 
director  or  other  service  provider  as 
compensation  for  services.  Even  a 
compenaatory  grant  of  options  or  other 
equity  securities  that  is  not  made  under 
a  plan  is,  nonetheless,  an  "equitv- 
compenaation  plan"  for  these  purposes. 

However,  the  following  are  not 
"equity-compensation  plans"  even  if  the 
brokerage  and  other  costs  of  the  plan 
are  paid  for  by  the  listed  companv: 

•  Plans  that  are  made  available  to 
shareholders  generally,  such  as  a  typical 
dividend  reinvestment  plan. 

•  Plarw  that  merely  allow  employees, 
directors  or  other  service  providers  to 
elect  to  buy  shares  on  the  open  market 
or  from  the  listed  company  for  their 
current  foir  market  value,  regardless  of 
whether: 

•  The  i:hares  are  delivered 
immediately  or  on  a  deferred  basis;  or 

•  The  payments  for  the  shares  are 
made  directly  or  by  giving  up 
compensation  that  is  otherwise  due  (for 
example,  through  payroll  deductions). 

Material  Revisions 

A  "material  revision"  of  an  equity- 
compensation  plan  includes  (but  is  not 
limited  to),  the  following: 

•  .4  material  increase  in  the  number 
of  shares  available  under  the  plan  (other 
than  an  increase  solely  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction). 

•  If  o  plan  contains  a  formula  for 
automatic  increases  in  the  shares 
available  (sometimes  called  an 


"evergreen  formula")  or  for  automatic 
grants  pursuant  to  a  formula,  each  such 
increase  or  grant  will  he  considered  a 
revision  requiring  shareholder  approval 
unless  the  plan  has  a  term  of  not  more 
than  ten  years. 

This  type  of  plan  (regardless  of  its 
term)  is  referred  to  below  as  a  "formula 
plan. "  Examples  of  automatic  grants 
pursuant  to  a  formula  are  (H  annual 
grants  to  directors  of  restricted  stock 
having  a  certain  dollar  value,  and  (2) 
"matching  contributions,"  whereby 
stock  is  credited  to  a  participant's 
account  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer. 

•  If  a  plan  contains  no  limit  on  the 
number  of  shares  available  and  is  not  a 
formula  plan,  then  each  grant  under  the 
plan  will  require  separate  shareholder 
approval  regardless  of  whether  the  plan 
has-a  term  of  not  more  than  ten  vears. 

This  type  of  plan  is  referred  to  below 
as  a  "discretionary'  plan.  "A 
requirement  that  grants  be  made  out  of 
treasun.-  shares  or  repurchased  shares 
will  not,  in  itself,  be  considered  a  limit 
or  pre-established  formula  so  as  to 
prevent  a  plan  from  being  considered  a 
discretionarx'  plan. 

•  An  expansion  of  the  types  of 
awards  available  under  the  plan. 

•  A  material  expansion  of  the  class  of 
employees,  directors  or  other  ser\-ice 
providers  eligible  to  participate  in  the 
plan. 

•  .4  material  extension  of  the  term  of 
the  plan. 

•  A  material  change  to  the  method  of 
determining  the  strike  price  of  options 
under  the  plan 

•  .4  change  in  the  method  of 
determining  "fair  market  value"  from 
the  closing  price  on  the  date  of  grant  to 
the  average  of  the  high  and  low  price  on 
the  date  of  grant  is  an  example  of  a 
change  that  the  Exchange  would  not 
view  as  material. 

•  The  deletion  or  limitation  of  any 
provision  prohibiting  repricing  of 
options.  See  the  next  section  for  details. 

Note  that  an  amendment  will  not  be 
considered  a  "material  revision"  if  it 
curtails  rather  than  expands  the  scope  of 
the  plan  in  question. 

Repricings 

A  plan  that  does  not  contain  a 
provision  that  specifically  permits 
repricing  of  options  will  be  considered 
for  purposes  of  this  listing  standard  as 
prohibiting  repricing.  Accordingly  any 
actual  repricing  of  options  will  be 
considered  a  material  revision  of  a  plan 
even  if  the  plan  itself  is  not  revised.  This 
consideration  will  not  apply  to  a 
repricing  through  an  exchange  offer  that 


commenced  before  the  date  this  listing 
standard  became  effective. 

"Repricing"  means  anv  nf  the 
following  or  any  other  action  that  has 
the  same  effect: 

•  Lowering  the  strike  price  of  an 
option  after  it  is  granted. 

•  Any  other  action  that  is  treated  as 
a  repricing  under  generally  accepted 

a  ceo  u  n  ting  prin  ciples . 

•  Canceling  an  option  at  a  time  when 
its  strike  price  exceeds  the  fair  market 
value  of  the  underlying  stock,  in 
exchange  for  another  option,  restricted 
stock,  or  other  equity,  unless  the 
cancellation  and  exchange  occurs  in 
connection  with  a  merger,  acquisition, 
spin-off  or  other  similar  corporate 
transaction. 

Exemptions 

This  listing  standard  does  not  require 
shareholder  approval  of  employment 
inducement  awards,  certain  grants, 
plans  and  amendments  in  the  context  of 
mergers  and  acquisitions,  and  certain 
specific  types  of  plans,  all  as  described 
below.  However,  these  exempt  grants, 
plans  and  amendments  mav  be  made 
only  with  the  approval  of  the  companv's 
independent  compensation  committee 
or  the  approval  of  a  majority  of  the 
company's  independent  directors. 
Companies  must  also  notif\'  the 
Exchange  m  writing  when  they  use  one 
of  these  exemptions. 

Employment  Inducement  Awards 

An  employment  inducement  award  is 
a  grant  of  options  or  other  equity-based 
compensation  as  a  material  inducement 
to  a  person  or  persons  being  hired  by  the 
listed  company  or  anv  of  its 
subsidiaries,  or  being  rehired  following 
a  bona  fide  period  of  interruption  of 
employment.  Inducement  awards 
include  grants  to  new  employees  in 
connection  with  a  merger  or  acquisition. 
Promptly  following  a  grant  of  any 
inducement  award  in  reliance  on  this 
exemption,  the  listed  company  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved. 

Mergers  and  Acquisitions 

Two  exemptions  apply  in  the  context 
of  corporate  acquisitions  and  mergers. 

First,  shareholder  approval  will  not  be 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equit\'- 
compensation  awards  to  reflect  the 
transaction. 

Second,  shares  available  under 
certain  plans  acquired  in  corporate     " 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder 
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approval.  This  exemption  applies  to 
situations  where  a  party  that  is  not  a 
listed  company  following  the 
transaction  has  shares  available  for 
grant  under  pre-existing  plans  that  were 
previously  approved  by  shareholders.  A 
plan  adopted  in  contemplation  of  the 
merger  or  acquisition  transaction  would 
not  be  considered  "pre-existing"  for 
purposes  of  this  exemption. 

shares  available  under  such  a  pre- 
existing plan  may  be  used  for  post- 
transaction  grants  of  options  and  other 
awards  with  respect  to  equity  of  the 
entity  that  is  the  listed  company  after 
the  transaction,  either  under  the  pre- 
existing plan  or  another  plan,  without 
further  shareholder  approval,  so  long  as: 

•  The  number  of  shares  available  for 
grants  is  appropriately  adjusted  to 
reflect  the  transaction: 

•  The  time  during  which  those  shares 
are  available  is  not  extended  beyond  the 
period  when  they  would  have  been 
available  under  the  pre-existing  plan, 
absent  the  transaction;  and 

•  The  options  and  other  awards  are 
not  granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  entities  that  were  its 
subsidiaries  immediatety  before  the 
transaction. 

Any  shares  reser\'ed  for  listing  in 
connection  with  a  transaction  pursuant 
to  either  of  these  exemptions  would  be 
counted  by  the  Exchange  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the 
company's  outstanding  common  stock 
and  thus  required  shareholder  approval. 

These  merger-related  exemptions  mil 
not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 
combined  enterprise.  Further,  mergers 
or  acquisitions  are  not  routine 
occurrences,  and  are  not  likely  to  be 
abused.  Therefore,  the  Exchange 
considers  both  of  these  exemptions  to  be 
consistent  with  the  fundamental  policy 
involved  in  this  standard. 

Qualified  Plans.  Parallel  Excess  Plans 
and  Section  423  Plans 

The  following  types  of  plans  fand 
material  revisions  thetetoj  are  exempt 
from  the  shareholder  approval 
requirement: 

•  Plans  intended  to  meet  the 
requirements  of  Section  401(aj  of  the 
Internal  Revenue  Code  le.g.,  ESOPsJ: 

•  Plans  intended  to  meet  the 
requirements  of  Section  423  of  the 
Internal  Revenue  Code:  and 

•  '  Parallel  excess  plans ' '  as  defined 
below. 

Section  401(a)  plans  and  Section  423 
plans  are  already  regulated  under  the 
Internal  Revenue  Code  and  Treasury 


regulations.  Section  423  plans,  which 
are  stock  purchase  plans  under  which 
an  employee  can  purchase  no  more 
than  $25,000  worth  of  stock  per  year  at 
a  plan-specified  discount  capped  at 
15%.  are  also  required  by  the  Internal 
Revenue  Code  to  receive  shareholder 
approval.  While  Section  401(a)  plans 
and  parallel  excess  plans  are  not 
required  to  be  approved  by 
shareholders,  U.S.  GAAP  requires  that 
the  shares  issued  under  these  plans  be 
"expensed"  (i.e..  treated  as  a 
compensation  expense  on  the  income 
statement  I  by  the  company  issuing  the 
shares.  An  equity-compensation  plan 
that  provides  non-U. S.  employees  with 
substantially  the  same  benefits  as  a 
comparable  Section  401(a)  plan.  Section 
423  plan  or  parallel  excess  plan  that  the 
listed  company  provides  to  its  U.S. 
employees,  but  for  features  necessan-  to 
comply  with  applicable  foreign  tax  law. 
are  also  exempt  from  shareholder 
approval  under  this  section.  The  term 
"parallel  excess  plan"  means  a  plan 
that  is  a  "pension  plan  "  within  the 
meaning  of  the  Employee  Retirement 
Income  Security  Act  ("ERISA"!  that  is 
designed  to  work  in  parallel  with  a  plan 
intended  to  be  qualified  under  Internal 
Revenue  Code  Section  401(al  to  provide 
benefits  that  exceed  the  limits  set  forth 
in  Interna]  Revenue  Code  Section  402(g) 
(the  section  that  limits  an  employee's 
annual  pre-tax  contributions  to  a  401(k) 
plan),  Internal  Revenue  Code  Section 
401(al(17l  (the  section  that  limits  the 
amount  of  an  employee  s  compensation 
that  can  be  taken  into  account  for  plan 
purposes)  and/or  Internal  Revenue  Code 
Section  415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  thai  may  hereafter  be 
enacted.  A  plan  will  not  be  considered 
a  parallel  excess  plan  unless  (1)  it 
covers  all  or  substantially  all  employees 
of  an  employer  who  are  participants  in 
the  related  qualified  plan  whose  annual 
compensation  is  in  excess  of  the  limit  of 
Code  Section  401(a)(17)  (or  any 
successor  or  similar  limits  that  may 
hereafter  be  enacted):  (2)  its  terms  are 
substantially  the  same  as  the  qualified 
plan  that  it  parallels  except  for  the 
elimination  of  the  limits  described  in 
the  preceding  sentence  and  the 
limitation  described  in  clause  (3):  and 
(3)  no  participant  receives  employer 
equity  contributions  under  the  plan  in 
excess  of  25%  of  the  participant's  cash 
compensation. 

Transition  Rules 

Except  as  provided  below,  a  plan  that 
was  adopted  before  the  date  of  the 
Securities  and  Exchange  Commission 
order  approving  this  listing  standard 
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will  not  be  subject  to  shareholder 
approval  under  this  section  unless  and 
until  it  is  materially  revised. 

In  the  CUSP  of  a  discretionary  plan  (as 
defined  m  "Material  Revisions"  above), 
whether  or  not  previously  approved  by 
sharehokiers.  additional  grants  may  be 
made  after  the  effective  date  of  this 
listing  standard  without  further 
shareholder  approval  only  for  a  limited 
transition  period,  defined  below,  and 
then  only  rn  a  manner  consistent  with 
past  practice.  See  also  "Material 
Revisions  '  above.  In  applying  this  rule, 
if  a  plan  can  be  separated  into  a 
discretionary  plan  portion  and  a  portion 
that  is  not  discretionary,  the  non- 
discretionary  portion  of  the  plan  can 
continue  to  be  used  separately,  under 
the  appropriate  transition  rule.  For 
example,  if  a  shareholder-approved 
plan  permits  both  grants  pursuant  to  a  - 
provision  that  makes  available  a 
specific  number  of  shares,  and  grants 
pursuant  to  a  provision  authorizing  the 
use  of  treasury  shares  without  regard  to 
the  specific  share  limit,  the  former 
provision  (but  not  the  latterj  mav 
continue  to  be  used  after  the  transition 
period,  under  the  general  rule  above. 
Similarly,  in  the  case  of  a  formula  plan 
las  defined  in  "Material  Revisions" 
above)  that  either  (1)  has  not  previously 
been  approved  by  shareholders  or  (2) 
does  not  have  a  term  often  years  or  less, 
additional  grants  may  be  made  after  the 
effective  date  of  this  listing  standard 
without  further  shareholder  approval 
only  for  a  limited  transition  period, 
defined  below. 

The  limited  transition  period 
des(  ribed  in  the  preceding  two 
paragraphs  will  end  upon  the  first  to 
occur  of: 

•  The  listed  company's  next  annual 
meeting  at  which  directors  are  elected 
that  occurs  more  than  180  days  after  the 
effective  date  of  this  listing  standard: 

•  The  first  anniversary  of  the  effective 
date  of  this  listing  standard:  and 

•  The  expiration  of  the  plan. 

A  shareholder-approved  formula  plan 
may  continue  to  he  used  after  the  end 
of  this  transition  period  if  it  is  amended 
to  provide  for  a  term  of  ten  years  or  less 
from  the  date  of  its  original  adoption  or. 
if  later,  the  date  of  its  most  recent 
shareholder  approval.  Such  an 
amendment  mav  be  made  before  or  after 
the  effective  date  of  this  listing 
standard,  and  would  not  itself  he 
considered  a  "nuiterial  revision" 
requiring  shareholder  approval. 

in  addition,  a  formula  plan  may 
continue  to  he  used,  without 
shareholder  approval,  if  the  grants  after 
the  effective  date  of  this  listing  standard 
are  made  only  from  the  shares  available 
an  mediately  before  the  effective  date,  in 


other  words,  based  on  formulaic 
increases  that  occurred  prior  to  such 
effective  date. 

Transit!  on  Rules  for  Proxy  Voting  on 
Equity  Compensation  Plans 

Members  or  member-organizations 
are  precluded  from  giving  a  proxy  to 
vote  on  equity  compensation  plans 
unless  the  beneficial  owner  of  the  shares 
has  given  voting  instructions,  as  set 
forth  in  Chapter  XXVI,  Proxies,  Section 
3(e),  Proxy  Voting  on  Equity 
Compensation  Plans,  of  these  Rules. 
This  provision  regarding  equity 
compensation  plans  will  be  effective  for 
any  meeting  of  shareholders  that  occurs 
on  or  after  the  90th  day  following  the 
date  of  the  Securities  and  Exchange 
Commission  order  approving  this 
provision. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basisfor,  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  a  review  of  its 
corporate  listing  standards  with  the  goal 
of  enhancing  accountability,  integrity 
and  transparency  of  listed  companies, 
the  Exchange  is  proposing  listing 
standards  related  to  shareholder 
approval  of  equity  compensation  plans. ** 


•'  The  C:<)|nraission  notes  that  the  Exchange  is 
proposing  |o  adopt  listing  standards  relating  to 
shareholdei-  approval  o*equity  compensation  plans 
that  are  similar  to  those  that  the  Commission 
recently  approved  for  the  New  York  Stock 
Exchange.  Inc.  ("NYSE  1  and  the  National 
Association  of  Securities  Dealers.  Inc.  ("NASD"), 
through  its. subsidiary.  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq  ■).  .See  also  Securities  Exchange  Act 
Release  No,  48627  (October  14.  2003).  68  FR  60426 
(October  22,  2003)  (notice  of  filing  and  order 
granting  aaelerated  approval  to  File  No.  SR- 
NASD-200B-130.  incorporating  amendments  to  the 
NASD's  re<Sently  approved  shareholder  approval 
rules  for  etjuity  compensation  plans  applicable  to 
Nasdaq  quoted  securities).  The  Commission  also 
published  a  correction  to  the  notice  of  File  No.  SR- 
NASD-2003-1 30.  See  Securities  Exchange  Act 
Release  No,  48627A  (October  22,  2003).  68  FR 


The  Exchange  is  proposing  to  adopt  a 
new  section  entitled  "Equity 
Compensation  Plans"  in  Chapter  XXVII. 
Listed  Securities — Requirements,  which 
would  require  shareholder  approval  of 
all  equity-compensation  plans  and 
material  revisions  to  such  plans,  subject 
to  limited  exemptions.  Under  the 
Exchange's  proposal,  as  amended,  an 
equity  compensation  plan  is  defined  as 
a  plan  or  other  arrangement  that 
provides  for  the  delivery  of  equity 
securities  [either  newly  issued  or 
treasury  shares)  of  the  listed  company  to 
any  employee,  director  or  other  service 
provider  as  compensation  for  services, 
including  a  compensatory  grant  of 
options  or  other  equity  securities  that  is 
not  made  under  a  plan.  The  Exchange 
is  also  proposing  to  provide  clarification 
on  certain  plans  that  would  not  be 
considered  equity  compensation  plans 
under  this  definition,  such  as  plans  that 
do  not  provide  for  delivery  of  equitv 
securities  of  the  issuer  {e.g.,  plans  that 
pay  in  cash)  and  deferred  compensation 
plans  under  which  employees  pav  full 
current  market  value  for  deferred  shares. 

In  addition,  the  proposal,  as  amended, 
provides  for  certain  types  of  grants  that 
are  exempted  from  shareholder 
approval.  These  limited  exemptions 
include:  fl)  Inducement  awards  to 
person's  first  becoming  an  employee  of 
an  issuer  or  any  of  its  subsidiaries,  to 
rehires  following  a  bona  fide  period  of 
employment  interruption,  and  for  grants 
to  new  employees  in  connection  with  a 
merger  or  acquisition:"  (2)  mergers  and 
acquisitions,  when  conversions, 
replacements  or  adjustments  of 
outstanding  options  or  other  equitv 
compensation  awards  are  necessary  to 
reflect  the  transaction,  and  when  shares 
available  under  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval;  and  (3)  plans  intended  to  meet 
the  requirements  of  Section  401(a)  of  the 
Internal  Revenue  Code"  (e.g..  ESOPs), 
plans  intended  to  meet  the  requirements 
of  Section  423  of  the  Internal  Revenue 
Code,''  and  parallel  excess  plans  that 
meet  certain  conditions.  The  Exchange 
also  proposes  that,  in  circumstances  in 
which  equity  compensation  plans  and 
amendments  to  plans  are  not  subject  to 


61532  (October  28.  2003)  The-  Commission  notes 
that  these  additional  amendmpnts  by  Nasdaq  make 
the  NYSE  and  Nasdaq  proposals  more  consistent 
and  uniform.  See  also  Infra  note  14  (regarding  the 
Commission's  recent  approval  of  a  similar  proposal 
by  the  American  Stock  Exchange  LLC  (".\mex")). 

"The  Exchange  is  also  proposing  to  include  a 
requirement  that  listed  companies  provide  prompt 
public  disclosure  following  the  grant  of  any 
inducement  award  in  reliance  on  the  exemption. 

"26  use  401(a). 

«26U.S.C.  423. 
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shareholder  approval,  the  plan.s  and 
amendments  still  must  be  subject  to  the 
approval  of  the  company's  independent 
compensation  committee  or  a  majoritv 
of  the  companv's  independent  directors 
In  addition,  the  Exchange  proposes  that 
an  issuer  must  notif\'  the  Exchange  in 
writing  when  it  uses  anv  of  the 
exemptions  from  the  shareholder 
approval  requirements  (assuming  that 
such  repricing  would  not  require 
shareholder  approval  under  other 
Exchange  rules). 

The  Exchange  is  also  proposing  to 
provide  a  non-exclusive  list  of  "material 
revisions"  to  a  plan  that  would  require 
shareholder  approval.  Within  this  list  of 
revisions,  the  Exchange  proposed  to 
define  the  concepts  of  "evergreen 
plans"  [i.e..  plans  that  contain  a  formula 
for  automatic  increases  in  the  shares 
available),   'formula  plans"  [i.e.,  plans 
that  provide  for  automatic  grants 
pursuant  to  a  formula),  and 
"discretionary  plans"  [i.e  .  plans  that 
contain  no  limit  on  the  number  of 
shares  available  and  are  not  a  formula 
plan).  The  Exchange  proposes  that  each 
grant  under  a  discretionarv  plan  require 
shareholder  approval  regardless  of 
whether  the  plan  has  a  term  of  not  more 
than  10  years. 

Shareholder  approval  will  be  required 
for  plans  adopted  before  the  effective 
date  of  these  proposed  amendments  that 
have  not  been  approved  bv  shareholders 
and  ha\e  neither  an  evergreen  formula 
nor  a  specific  number  of  shares 
available  under  the  plan.  The  Exchange 
is  proposing  to  provide  transition  rules 
to  clarifx'  when  shareholder  approval 
will  be  required  for  these  pre-existing 
plans.  In  addition,  during  the  period 
prior  to  the  approval,  pre-existing  plans 
may  be  utilized,  but  only  in  a  manner 
consistent  with  past  practice.  The 
transition  rules  provide  that  an 
evergreen  plan  that  was  approved  bv 
shareholders  but  does  not  have  a  ten- 
year  term  must  be:  (1)  Approved  by 
shareholders  before  any  shares  that 
become  available  as  a  result  of  a 
formulaic  increase  are  utilized,  or  (2) 
amended  to  include  a  term  of  no  more 
than  ten  years  from  the  date  the  plan 
was  adopted  or  last  approved  bv 
shareholders.  If  the  plan  were  amended 
to  include  such  term,  shareholder 
approval  would  not  be  required.  No 
action  would  be  required,  however,  if  a 
plan  were  frozen  at  the  level  of  shares 
available  at  the  time  the  rule  becomes 
effective.  The  transition  rules  also 
provide  that  repricings  that  have 
commenced  pri(3r  to  the  effectiveness  of 
the  proposal  {i.e..  exchange  offers  to 
optionees)  will  not  be  subject  to 
shareholder  approval. 


Finally,  the  Exchange  is  also 
proposing  to  amend  Section  3  in 
Chapter  XXX\'I.  Proxies,  to  prohibit 
member  organizations  from  giving  a 
proxy  to  vote  on  the  implementation  of. 
or  material  changes  to.  equitv 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
votmg  instructions.  The  Exchange 
proposes  a  transition  period  that  will 
make  this  provision  applicable  only  to 
shareholder  meetings  that  occur  on  or 
after  the  90th  day  following  the  date  of 
the  Commission  order  approving  this 
rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act,'" 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act,"  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 

received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary',  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N\V.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-20U3-16  and  should  be  submitted 
by  November  28.  2003 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .Approval  to  the 
Proposed  Rule  Change,  As  .\mended 

After  careful  review,  the  Commission 
finds  that  the  Exchange's  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act. '-  Specifically,  the  Commission 
finds  that  approval  of  the  Exchange's 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act '  *  in  that  it  is 
designed  to,  among  other  things, 
facilitate  transactions  in  securities:  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and.  in 
general,  to  protect  investors  and  the 
public  interest:  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  proposal,  as 
amended,  which  requires  shareholder 
approval  of  equity  compensation  plans 
and  which  follows  the  Commission's 
approval  of  similar  proposals  by  the 
NYSE,  Nasdaq,  and  Amex  '•*  is  the  first 
step  under  this  directive  because  it 
should  have  the  effect  of  safeguarding 
the  interests  of  shareholders,  while 
placing  certain  restrictions  on 
Exchange-listed  companies. 

In  addition,  the  Commission  notes 
that  the  Exchanges  proposal,  as 
amended,  is  similar  and  almost 


•"  15  U.S.C.  78flb). 
"  15  U.S.C.  78fn>)(5). 


'- 15  use.  78frb).  In  approving  the  Exchange's 
proposal,  as  amended,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation  15 
U.S.C.  78c(f). 

"15  U.S.C.  78f[b)(5). 

'■•See  supra  note  6.  The  Commission  notes  thai 
it  has  recently  approved  similar  nJes  requiring 
shareholder  approval  of  equity  compensation  plans 
for  the  American  Stock  Exchange  LLC  (  "Amex") 
See  Securities  Exchange  Act  Release  No  48610 
(October  9,  2003).  68  KR  59650  (October  16.  2003). 
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identical  to  proposals  by  NYSE  and 
Nasdaq  requiring  shareholder  approval 
of  equity  compensation  plans  that  have 
previously  been  approved  by  the 
Commission. '"'  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  mav  be 
raised  by  the  Exchange's  proposal  when 
it  approved  these  proposals.  The 
Commission  notes  that  approval  of  the 
Exchange's  proposal,  as  amended,  will 
conform  the  Exchange's  shareholder 
approval  requirements  for  equitv 
compensation  plans  with  those  of  the 
NYSE  and  Nasdaq,  and  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE.  Nasdaq, 
and  Amex  issuers.  'The  adoption  of 
these  standards  by  the  Exchange  is  an 
important  step  to  ensure  that  issuers 
will  not  be  able  to  avoid  shareholder 
approval  requirements  for  equity 
compensation  plans  based  on  their 
listed  marketplace. 

A.  Exemption  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
by  either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  board's  independent  directors, 
under  the  Exchange's  amended 
proposal,  should  prevent  abuse  of  this 
exemption  from  shareholder  approval. 
In  addition,  the  Ext:hange  proposes  to 
limit  its  exemption  for  induceraeRt 
grants  to  new  employees  or  to  previous 
employees  being  rehired  after  a  bona 
fide  period  of  interniption  of 
employment,  and  to  new  emplovees  in 
connection  with  an  acquisition  or 
merger.  The  Commission  believes  that 
these  limitations  should  help  to  prevent 
the  inducement  exemption  from  being 
used  inappropriately. 

The  Commission  notes  that  'the 
Exchange  is  proposing  to  include  a 
requirement,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules, 
that,  promptly  following  the  grant  of 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved. '«  The 


■'■  See  supra  notes  6  and  14. 

'f'This  disclosure  would,  of  rourse.  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  with  the  Commission  For 
example.  Item  201  (dl  of  Regulation  S-K  [17CFR 
229.201(d)laiKl  Item  201(d)  of  Regulation  S-B  (17 
CFR  228  201(d)l  require  issuers  to  present— in  their 
annual  report.s  on  Form  10-K  or  Form  10-KSB— 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 


Commission  notes  that  the  Exchange  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
approval  rules. '^  that  an  issuer  must 
notify  it  in  writing  when  it  uses  this 
exemption,  and/or  any  other  exemption, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparencv 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exemption  for 
inducement  grants. 

B.  Exemption  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exemption  from  shareholder 
approval  for  mergers  and  acquisitions 
contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  onlv  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  the 
Exchange's  proposal,  as  amended,  any 
shares  reserved  for  listing  in  connection 
with  a  merger  or  acquisition  pursuant  to 
this  exemption  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval.  Finally, 
the  Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notify  it  in  writing  when 
it  uses  this  exemption,  and/or  anv  other 
exemption,  from  its  shareholder 
approval  requirement.  Based  on  the 
above,  the  Commission  believes  that  the 
Exchange  has  provided  measures  to 
ensure  th^t  the  exemption  for  mergers 
and  acquisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C.  Exemption  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
Nonqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation — 
the  Internal  Revenue  Code  and  Treasury 
regulations— for  tax  qualified  plans  and 
the  general  limitations  associated  with 


shareholders  and  equity  compensation  plans  that 
have  not  been  approved  by  shareholders. 

■"See  Section  303  A(8)  of  the  NYSE's  Listed 
Companv  Mtwual  and  NASD  Rules  4310(c)(  17)(A) 
and  4320(e)(l5)(A). 


parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exemption.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 
a  limitation  under  this  exemption  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive 
employer  contributions  under  the  plan 
in  excess  of  25%  of  the  participants' 
cash  compensation.  The  Commission 
further  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif\-  it  in  writing  when 
it  uses  this  exemption,  and/or  anv  other 
exemption,  from  its  shareholder 
approval  requirement.  The  Commissioi, 
believes  that,  taken  together,  these 
limitations  should  reduce  concerns 
regarding  abuse  of  this  exemption  from 
the  shareholder  approval  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exemptions  in  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exemption  from  the  shareholder 
approval  requirements  for  an  equity 
compensation  plan  that  provides- non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  Section 
401(a)  plan.  Section  42.3  plan  or  parallel 
excess  plan  that  the  listed  company 
provides  to  its  U.S.  employees,  but  for 
features  necessary  to  complv  with 
applicable  foreign  tax  law.  the 
Commission  believes  that  this  change 
will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified,  non-discriminatorv  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U. S.  employees. 

D.  Material  Revisions  to  Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules. '«  as  to  what  constitutes 
a  material  revision  to  a  plan.  As  noted 
above,  material  revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules,  A  material  revision 
under  the  Exchange's  amended  proposal 
would  include,  but  is  not  limited  to:  a 
materia!  increase  in  the  number  of 
shares  to  be  issued  under  the  plan  (other 
than  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction);  an  expansion  of  the  tvpe  of 
awards  available  under  the  plan;  a 
material  expansion  of  the  class  of 
participants  eligible  to  participate  in  the 


'*  See  supra  note  6;  see  also  supra  note  14. 
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plan;  a  material  extension  of  the  term  of 
the  plan;  a  material  change  to  limit  or 
delete  any  provisions  prohibiting 
repricing  of  options  in  a  plan  or  for 
determining  the  strike  or  exercise  price 
of  options  under  a  plan.  The  Exchange's 
proposal,  as  amended,  also  describes 
what  would  constitute  a  material 
revision  for  plans  containing  a  formula 
for  automatic  increases  (such  as 
evergreen  plans)  and  automatic  grants 
requiring  shareholder  approval. 

The  Commission  believes  that  the 
Exchange's  non-exclusive  list  of  what 
would  constitute  a  material  revision  to 
a  plan  pro\ides  companies  with  clarity. 
and  guidance  for  when  certain 
amendments  and  revisions  to  plans 
would  require  shareholder  approval. 
The  Commission  also  believes  that  the 
Exchange's  amended  proposal  to 
conform  its  non-exclusive  list  with  the 
NYSE  and  Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 
ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E.  Repricing  of  Plans 

The  Commission  notes  that  the  - 
Exchange's  proposal,  as  amended, 
provides  that,  if  a  plan  explicitly 
contains  a  repricing  provision, 
shareholder  approval  would  be  required 
to  delete  or  limit  the  repricing 
provisions.  The  Commission  further 
notes  that  the  Exchange's  proposal,  as 
amended,  provides  that,  if  a  plan  is 
silent  on  repricing,  it  will  be  considered 
as  prohibiting  repricing  and  shareholder 
approval  would  be  required  to  permit 
repricing  under  the  plan  The 
Exchange's  proposal,  as  amended,  also 
clarifies  that  repricings  that  have 
commenced  prior  to  the  date  of 
effectiveness  of  its  proposal  w-ould  not 
be  subject  to  shareholder  approval, 
provided  that  such  repricing  does  not 
require  shareholder  approval  under  the 
Exchange's  existing  shareholder 
appro\al  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  as  amended, 
should  benefit  shareholders  bv  ensuring 
that  companies  caimot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchange's  approach  to 
repricings  is  similar  to  the  NYSE  and 
Nasdaq's  respective  approaches  to 
repricings.  and  should  offer  companies 
clarity  and  guidance  as  to  when  a 
change  in  a  plan  regarding  the  repricing 
of  options  would  trigger  a  shareholder 
approval  requirement. 


F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
S'umber  of  Shares  Available 

The  Commission  notes  the  Exchange's 
proposal,  as  amended,  provides 
guidance  for  the  treatment  of  evergreen/ 
formula  plans.  More  specifically,  under 
the  Exchange's  proposal,  as  amended,  if 
H  plan  contains  a  formula  for  automatic 
increases  in  the  shares  available  or  for 
automatic  grants  pursuant  to  a  formula, 
such  plans  cannot  have  a  term  in  excess 
often  years  unless  shareholder  approval 
is  obtained  even,'  ten  years.  In  addition, 
under  the  Exchange's  amended 
proposal,  if  a  plan  contains  no  limit  on 
the  number  of  shares  available  and  is 
not  a  formula  plan,  then  each  grant 
under  the  plan  will  require  separate 
shareholder  approval.  Furthermore,  the 
Exchange's  proposal,  as  amended, 
provides  that  a  requirement  that  grants 
be  made  out  of  treasury'  or  repurchased 
shares  will  not  alleviate  the  need  for 
shareholder  approval  for  additional 
grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  <)f  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  claritv 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 

The  Commission  further  notes  that 
the  Exchange  has  proposed  a  transition 
period  for  evergreen/formula  plans  and 
discretionary  plans.  The  limited 
transition  period  would  end  on  the  first 
to  occur  of  the  following:  (1)  The  listed 
company's  next  annual  meeting  at 
which  directors  are  elected  that  occurs 
more  than  180  days  after  the  date  of  the 
effective  date  of  the  Exchange's 
proposal;  (2)  the  first  anniversary  of  the 
effective  date  of  the  Exchange's 
proposal;  or  (3)  the  expiration  of  the 
plan.  The  Commission  believes  that  the 
Exchange's  proposed  transition  period 
for  evergreen/formula  and  discretionarv 
plans  should  provide  companies  with 
additional  clarity  and  guidance  as  to 
when  shareholder  appro\al  would  be 
required  for  such  plans  while  in  the 
transition  period,  and  should  provide 


companies  with  more  time  to  complv 
with  the  Exchange's  new  shareholder 
approval  requirements  for  evergreen/ 
formula  type  plans.  The  Commission 
believes  that  this  period  is  not  so  long 
as  to  permit  abuse  of  the  shareholder 
approval  requirement,  and  at  most,  will 
last  one  year  from  the  date  of  this 
Commission  approval  order. 

G.  Miscellaneous  Provisions 

The  Commission  notes  that  the 
Exchange's  amended  proposal  similar  to 
the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval 
rules  ''' — incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  wav  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
w  ould  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  proposal,  as  amended,  is 
consistent  with  the  NYSE  and  Nasdaq's 
rules  in  this  area  and  should  provide 
greater  clarity  with  respect  to  which 
plans  would  and  would  not  require 
shareholder  approval. 

The  Commission  notes  that  the 
Exchange's  proposal,  as  amended, 
provides  that  pre-existing  plans,  which 
were  adopted  prior  to  the  SEC's 
approval  of  the  Exchange's  proposal, 
would  essentially  be  "grandfathered" 
and  w'ould  not  require  shareholder 
approval  unless  the  plans  were 
materially  amended.  Under  the 
Exchange's  amended  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  N^'SE.  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity-  Compensation  Plans 

The  Commission  believes  that  the 
Exchange's  proposed  provision.  BSE 
Section  3(e).  to  preclude  broker  voting 
on  equity  compensation  plans  is 
consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 
Because  of  the  potential  for  dilution 
from  issuances  under  such  plans, 
shareholders  should  be  making  the 

"•  See  supra  note  6;  see  aho  supra  note  14. 
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determination  rather  than  brokers  on 
their  behalf.  The  Commis.sion  further 
notes  that  NASD  rules  do  nut  provide 
for  broker  voting  on  any  matters  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans.-"  Therefore, 
the  Exchange's  proposed  provision 
would  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equity  compensation  plans.  The 
Commission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex,  in  response 
to  the  comments  on  this  issue.-'  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  liiffu.ulties  in  obtaining  the 
vote. 

The  Commission  also  notes  that  the 
Exchange  proposes  to  implement  a 
transition  period  that  would  make  the 
new  rule  eliminating  broker  voting  on 
equity  compensation  plans  applicable 
only  to  shareholder  meetings  that  occur 
on  or  after  the  9()th  da\  from  the 
effective  date  of  the  Exchange's 
proposal. 

/.  Summary 

Overall,  the  Commission  believes  that 
the  Exchange's  proposal,  as  amended,  is 
similar  to  the  NYSE  and  Nasdaq's 
recently  approved  shareholder  approval 
rules.--  The  Commission  therefore 
believes  that  the  Exchange's  amended 
proposal  should  provide  for  more  clear 
and  uniform  standards  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  notes  that,  even  with 
the  availability  of  the  proposed  limited 
exemptions  from  shareholder  approval 
under  the  Exchange's  amended 
proposal,  shareholder  approval  under 
the  new  standards  would  be  required  in 
more  circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  must  n()tif\-  it  in  writing  when  it 
uses  one  of  the  exemptions  from  the 
shareholder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  anv  of  the 
exemptions.-'  In  addition,  the 
Exchange's  proposed  amendment  to 
BSE  Section  3,  which  would  preclude 
broker-dealers  from  voting  on  equity 
compensation  plans  without  explicit 


instructions  from  the  beneficial  owner, 
is  consistent  with  the  standard  under 
current  NYSE  and  NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  as  amended, 
which  is  similar  to  the  NYSE  and 
Nasdaq's  shareholder  approval  rules, -•' 
sets  a  consistent,  minimum  standard  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
believes  that  the  Exchange's  proposal,  as 
amended,  should  help  to  ensure  that 
companies  will  not  make  listing 
decisions  simply  to  avoid  shareholder 
approval  requirements  for  equity 
compensation  plans  and  should  provide 
shareholders  with  greater  protection 
from  the  potential  dilutive  effect  of 
equity  compensation  plans.  Based  on 
the  above,  the  Commission  finds  that 
the  Exchange's  proposal,  as  amended, 
should  help  to  protect  investors,  is  in 
the  public  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Act.'"^  The  Commission  therefore  finds 
the  Exchange's  proposal,  as  amended,  to 
be  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

V.  Accelerated  Approval  of  the 
Exchange's  Proposal  and  Amendment 
Nos.  1  and  2 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposal  and 
Amendment  Nos.  1  and  2  thereto  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  Exchange's  proposal,  as 
amended,  is  similar  to  the  NYSE  and 
Nasdaq's  proposals  requiring 
shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposals  were  published  for 
comment  in  the  Federal  Register  and 
recently  approved  by  the  Commission.-' 
The  Commission  believes  that  it  alreadv 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
amended  proposal  in  its  approval  of  the 
NYSE  and  Nasdaq's  proposals.^'' 


'"  Sep  NASD  Rule  2260;  NYSE  Rule  452;  and 
Section  402  08  of  the  N>'SE's  Usted  Companv 
Manual 

''  See  supra  notes  6  and  20 

'2  See  supra  note  6;  see  also  supra  note  14 

^^  See  also  supra  note  16  and  accompanying  text. 


■'■'  See  supm  note  6;  see  also  supra  note  14. 

"15U.S.G78f(b)(5). 

-"  See  Secvrities  Exctiange  Act  Release  No.  46620 
(Octotjer  8,  20O2),  67  FR  63486  (notice  of  the 
NYSE's  proposal).  The  Commission  also  published 
a  correction  to  the  notice  of  the  NYSE's  proposal. 
See  Securities  Exchange  Act  Release  No.  44620A 
(October  21,  2002),  67  FR  65617  (October  25,  2002) 
See  Securities  Exchange  Act  Release  No.  46649 
(October  11,  2002),  67  FR  64173  (notice  of  Nasdaq's 
proposal).  Sec  supra  note  6;  see  also  supra  note  14. 

-'Some  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  adoption  by  the  Exchange,  were  in 
response  to  these  comments  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals.  See  supra  note  6;  see 
also  supra  note  14. 


The  Commission  believes  that 
accelerated  approval  of  the  Exchange's 
proposal,  as  amended,  is  essential  to 
allow  for  immediate  harmonization  of, 
and  consistency  in,  the  shareholder 
approval  requirements  for  equitv 
compensation  plans  among  the  markets. 
This  will  prevent  issuers  from  making 
listing  decisions  based  on  differences  in 
self  regulatory  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutive  effects  of 
plans  irrespective  of  where  the  security 
trades.  The  Commission  further  believes 
that  making  the  Exchange's  new 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE.  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act.  -«  to  approve  die 
Exchange's  proposal  and  Amendment 
Nos.  1  and  2  thereto  on  an  accelerated 
basis. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-"  that  the 
proposed  rule  change  (SR-BSE-2003- 
16}  and  Amendment  Nos.  1  and  2 
thereto  are  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv. '" 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-28076  Fileci  11-6-03;  8:45  am} 
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2«15U.S.C.  78s(b)(2) 
^''17CFR200.30-3(a)(12). 
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("Act").'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  October 
6.  200.3.  the  Chicago  Board  Options 
Exchange,  Inc.  ( 'CBOE  '  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  29,  2003, "the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
and  Amendment  No.  1  thereto  on  an 
accelerated  basis. 

I.  Seif-Rev;ulat()ry  Or<;ani/;ati()n"s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rules  31.79,  31.80,  31.85  and 
31.96,  and  CBOE  Form  1  under  "Forms 
For  Listing,"  to  strengthen  listing 
standards  relating  to  shareholder 
approval  for  stock  option  plans  or  other 
equity  compensation  arrangements  and 
to  adopt  interpretative  material 
pertaining  to  shareholder  approval  for 
stock  option  plans  or  other  equity 
compensation  arrangements. 

Below  is  the  text  of  the  proposed  rule 
change.-*  Proposed  new  language  is 
italicized:  proposed  deleted  language  is 
[bracketed]. 


Chiot^o  Board  Ofjtioiis  Exchange. 
Incorporated 

Rules 


Chapter  XXXI 


'  15  U.SC.  78,s(b)(l). 

^17CFR240.19b-t. 

'  See  letter  from  David  Doherty.  .Miorney,  Legal 
Division,  CBOE.  to  Sapna  C.  Patel.  Special  Counsel, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  October  29.  2003  ("Amendmeni 
No.  1").  In  .Amendment  No.  1.  the  E.xchange  made 
a  technical  correction  to  its  proposed  rule  language 
by  underlining  the  heading  'Interpretations  and 
Policies "  under  t'BOE  Rule  31  79  to  indicate  that 
it  is  proposed  new  language.  Because  this  is  a 
technical  amendment,  it  is  not  subject  to  notice  and 
comment. 

-'  With  respect  to  implementation  of  revised  CBOE 
Rules  31.79,  31.80,  31.85  and  31.96,  and  CBOE 
Form  1  under  "Forms  For  Listing."  the  Exchange 
notes  that  they  become  effective  upon  SE(> 
approval,  and  that  existing  plans  would  be 
grandfathered.  However,  any  material  modification 
to  plans  in  place  or  adopted  after  the  effective  date 
would  require  shareholder  approval.  Telephone 
conversation  between  David  Dohertv.  Attorney, 
Legal  Division,  CBOE,  and  Sapna  C.  Patel,  Special 
Counsel,  Division,  Commission,  on  October  28, 
2003. 


Shareholders   Approval 


Rule  31,79  Options  to  OfFicers, 
Directors,  |or  Key]  Kmplovpes  or 
Consultants 

Approval  of  shareholders  is  required 
({unless  exempted  under  paragraphs  (a) 
and  (b)  below)  as  a  prerequisite  to 
approval  of  applications  to  list 
additional  shares  reser\'ed  for]  with 
respect  to  the  establishment  of  (or 
material  amendment  to}  a  stock 
optionls]  or  purchase  plan  or  other 
equity  compensation  arrangement 
pursuant  to  which  options  or  stock  may 
be  acquired  by  officers,  directors, 
employees,  or  consultants  [granted  or  to 
be  granted  to  officers,  directors  or  kev 
employees],  regardless  of  whether  or  not 
such  authorization  is  required  by  law  or 
by  the  company's  charter,  except  for:\.] 
[The  Exchange  requires  that  such 
shareholder's  approval  be  solicited 
pursuant  to  a  proxy  statement 
conforming  to  SEC  proxy  rules  which 
discloses  all  of  the  essential  details  of 
the  options  or  of  the  plan  pursuant  to 
which  the  options  will  be  granted,] 

[Note:  This  policy  does  not  preclude 
the  adoption  of  a  stock  option  plan,  or 
the  granting  of  options,  subject  to 
ratification  by  shareholders,  prior  to  the 
filing  of  an  application  for  the  listing  of 
the  shares  resen'ed  for  such  purpose. 

The  Exchange  will  not  require 
shareholder's  approval  as  a  condition  to 
listing  shares  reserved  for  the  exercise  of 
options  when:] 

(a)  (such  options  are  issued]  issuances 
to  an  individual,  not  previously  an 
employeeld]  or  director  of  [hy\  the 
company,  or  following  a  bona  fide  period 
of  non-employment,  as  an  inducement 
[e.ssential]  material  to  entering  into  [a 
contract  of]  employment  with  the 
company,  provided  [that]  (i)  such 
issuances  are  approved  by  either  a 
majority  of  the  company's  independent 
directors  or  the  company's  independent 
compensation  committee  and  (iij  the 
company  discloses  in  a  press  release  the 
material  terms  of  the  grant,  including 
the  recipient(sl  of  the  grant  and  the 
number  of  shares  involved,  promptlv 
following  an  issuance  ofanv 
employment  inducement  grant  in 
reliance  on  this  exception  [the  potential 
issuance  of  shares  pursuant  to  such 
options  does  not  exceed  5%  of  the 
company's  outstanding  common  stock]: 
or 

(b)  [such  options  are  to  be  granted:] 
[(i)l  [under  a]  tax  qualified,  non- 

discriminaton,-  employee  benefit  plans 
[or  arrangement)  [e.g.,  plans  that  meet 
the  requirements  of  Section  401(a)  or 
423  of  the  Internal  Revenue  Code)  or 


parallel  nonqualified  plans,  provided 
such  plans  are  approved  by  a  majoritv 
of  the  company's  independent  directors 
or  the  company's  independent 
compensation  committee,  or  plans  that 
merely  provide  a  convenient  wav  to 
purchase  shares  on  the  open  market  or 
from  the  company  at  fair  market  value 
[in  which  all.  or  substantially  all,  of  the 
company's  employees  participate,  in  a 
fair  and  equitable  manner,],  or 

(c)  Plans  or  arrangements  relating  to 
an  acquisition  or  merger:  or 

(dj  Warrants  or  rights  issued  generally 
to  all  security  holders  of  the  company  or 
stock  purchase  plans  available  on  equal 
terms  to  all  security  holders  of  the 
company  (such  as  a  typical  dividend 
reinvestment  plan). 

The  Exchange  requires  that  such 
shareholder's  approval  be  solicited 
pursuant  to  a  prox}'  statement 
conforming  to  SEC  proxy  rules  which 
discloses  all  of  the  essential  details  of 
the  options  or  of  the  plan  pursuant  to 
which  the  options  will  be  granted. 

[(ii)  under  a  plan  or  arrangement  for 
officers,  directors  or  key  employees 
provided  such  incentive  arrangement 
for  officers,  directors  or  key  employees 
do  not  authorize  the  issuance  in  any  one 
year  of  more  than  the  lesser  of  1  %  of  the 
number  of  shares  outstanding  common 
stock,  1%  of  the  voting  power 
outstcmding.  or  25,000  shares  and 
provided  that  all  arrangements  adopted 
without  shareholder  approval  in  anv 
five-year  period  do  not  authorize,  in  the 
aggregate,  the  issuance  of  more  than 
10%  of  outstanding  common  stock  or 
voting  power  outstanding.  (For  the 
purpose  of  calculating  the  percentage  of 
stock  issued  in  the  aggregate,  stock  to  be 
issued  pursuant  to  options  which  have 
expired  and/or  been  canceled  shall  not 
be  included,) 

For  purposes  of  the  above  policy,  the 
term  "options  "  includes  not  onlv  the 
usual  type  of  nontransferable  options 
granted  in  consideration  of  continued 
employment  but  also  any  other 
arrangement  under  which  controlling 
shareholders,  officers,  directors  or  key 
employees  may  acquire  (other  tfian  as 
part  of  a  public  offering)  stock  or 
convertible  securities  of  a  company  at  a 
price  below  market  price  at  the  time 
such  stock  is  acquired  or  through  the 
use  of  credit  extended,  directly  or 
indirectly,  by  the  company.  Thus,  the 
sale  to  such  a  person(s)  of  common 
stock  purchase  warrants  or  rights  (not 
part  of  a  public  offering)  or  the  sale  of 
stock  to  such  person  who  has  borrowed 
money  from  the  company,  will  normallv 
necessitate  shareholder  approval,] 
***** 

*   *    *  Intrrpretatians  and  Policies: 
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01     Rule  :n  7q  requires  shareholder 
appru\al  when  ,i  plan  or  other  equity 
Lumpensatuin  arrangement  is 
established  or  materially  amended.  For 
these  purposes,  a  material  amendment 
would  include,  but  not  be  limited  to.  the 
follinving: 

/ 1 1  Any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  lather  than  to  reflect  a 
rrorganizafinn,  stock  split,  merger, 
spinoff  or  similar  transaction); 

121  Any  material  increase  in  benefits 
to  participants,  including  any  material 
change  to: 

li]  permit  a  repricing  (or  decrease  in 
the  e.xercise  price)  of  outstanding 
options,  im  reduce  the  price  at  which 
shares  or  options  to  purchase  shares 
may  be  offered,  or  (Hi)  extend  the 
duration  of  a  plan: 

(3)  Any  material  expansion  of  the 
class  of  participants  eligible  to 
participate  in  the  plan:  and 

(41  Any  expansion  in  the  tvpes  of 
options  or  aivards  provided  under  the 
plan. 

While  general  authority  to  amend  a 
plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 
a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required. 
However,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  I  such  as  annual  grants  based 
on  a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer),  such  plans  cannot  have  a  term  in 
excess  of  ten  years  unless  shareholder 
approval  is  obtained  every  ten  years. 
However,  plans  that  do  not  contain  a 
formula  and  do  not  impose  a  limit  on 
the  number  of  shares  available  for  grant 
would  require  shareholder  approval  of 
each  grant  under  the  plan.  A 
requirement  that  grants  tye  made  out  of 
treasun,-  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  requirements. 

.■\s  a  general  matter,  \vhen  preparing 
plans  and  prf^^enting  them  for 
shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easv  to 
understands  In  that  regard,  it  is 
recommended  that  plans  meant  to 
permit  repricing  use  explicit 
termmology  to  make  this  clear. 

Rule  31. '79  provides  an  exception  to 
the  requirement  for  shareholder 
approval  for  warrants  or  rights  offered 
generally  to  all  shareholders.  An 
exception  is  also  provided  for  tax 
qualified,  non-discriminatory  employee 
benefit  plans  as  well  as  parallel 


nonqualified  plans  as  these  plans  are 
regulated  under  the  Internal  Revenue 
Code  and  Treasury  Department 
regulations.  An  equity  compensation 
plan  that  provides  non-U. S.  employees 
with  substantially  the  same  benefits  as 
a  comparable  tax  qualified  non- 
discriminatory employee  benefit  plan  or 
parallel  nonqualified  plan  that  the 
issuer  provides  to  its  U.S.  employees, 
but  for  features  necessary  to  comply 
with  applicable  foreign  tax  law,  are  also 
exempt  from  shareholder  approval 
under  this  section.  The  term  "parallel 
nonqualified  plan  '  meaits.a  plan  that  is 
a  "pension  plan  "  nithin  the  meaning  of 
the  Employee  Retirement  Income 
Security  Act  ("ERISA"),  29  U.S.C. 
§  1002  11999),  that  is  designed  to  work 
in  parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code 
Section  401(aj,  to  provide  benefits  that 
exceed  the  limits  set  forth  in  Internal 
Revenue  Code  Section  402(g)  (the 
section  that  limits  an  employee's  annual 
pre-tax  contributions  to  a  46l(k)  plan). 
Internal  Revenue  Code  Section 
401(a)(l  7}  (the  section  that  limits  the 
amount  of  an  employee's  compensation 
that  can  be  taken  into  account  for  plan 
purposes)  and/or  Internal  Revenue  Code 
Section  4J5  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  thereafter 
be  enacted.  Hoivever,  a  plan  will  not  be 
considered  a  parallel  nonqualified  plan 
unless:  (i\  It  covers  all  or  substantially 
all  employees  of  an  employer  who  are 
participants  in  the  related  qualified 
plan  who$e  annual  compensation  is  in 
excess  of  the  limit  of  Code  Section 
401(a)ll7^  (or  any  successor  or  similar 
limitation  that  may  hereafter  be 
enacted):  (ii)  its  terms  are  substantially 
the  same  as  the  qualified  plan  that  it 
parallels  except  for  the  elimination  of 
the  limitations  described  in  the 
preceding  sentence;  and  (Hi)  no 
participant  receives  employer  equity 
contributions  under  the  plan  in  excess 
of  25%  of  the  participant's  cash 
compensation. 

Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has 
an  arm 's  length  relationship  with  the 
new  employees.  Inducement  grants  for 
these  purposes  include  grants  of  options 
or  stock  to  new  employees  in  connection 
with  a  merger  or  acquisition.  Rule  31.79 
requires  that  such  issuances  must  be 
approved  by  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors. 
The  rule  further  requires  that  promptly 
following  an  issuance  of  any 
employment  inducement  grant  in 


reliance  on  this  exception,  the  listed 
company  must  disclose  in  a  press 
release  the  material  terms  of  the  grant, 
including  the  recipientl.sj  of  the  grant 
and  the  number  of  shares  involved. 

In  addition,  plans  or  arrangements 
involving  a  merger  or  acquisition  do  not 
require  shareholder  approval  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  shores 
available  under  certain  plans  acquired 
in  acquisitions  and  mergers  may  be 
used  for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approi^d  by  shareholders  pursuant  to 
Rule  31.79.  These  shares  may  he  used 
for  post-transaction  grants  of  options 
and  other  equity  awards  by  the  listed 
company  (after  appropriate  adjustment 
of  the  number  of  shares  to  reflect  the 
transaction!,  either  under  the  pre- 
existing plan  or  arrangement  or  another 
plan  or  arrangement,  without  further 
shareholder  approval .  provided:  (1)  The 
time  during  which  those  shares  are 
available  for  grants  is  not  extended 
beyond  the  period  when  they  would 
hove  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  or 
its'subsidiaries  at  the  time  the  merger  or 
acquisition  was  consummated.  A  plan 
or  arrangement  adopted  in 
contemplation  of  the  merger  or 
acquisition  transaction  would  not  be 
viewed  as  pre-existing  for  purposes  of 
this  exception.  This  exception  is 
appropriate  because  it  will  not  result  in 
any  increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise.  In 
this  regard,  any  additional  shares 
available  for  issuance  under  a  plan  or 
arrangement  acquired  in  connection 
with  a  merger  or  acquisition  would  he 
counted  in  determining  whether  the 
transaction  in-'olved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  .stock,  thus 
triggering  the  shareholder  approval 
requirements  of  Rule  31.80(b). 

A  hsted  company  is  not  permitted  to 
use  repurchased  shares  to  fund  option 
plans  or  grants  without  prior 
shareholder  approval. 

Pursuant  to  Rule  31.96(H),  a  listed 
company  is  required  to  notify  the 
Exchange  in  writing  prior  to  the  use  of 
any  of  the  exceptions  set  forth  in 
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paragraphs  (a)  through  (dj  of  Rule 
31.79 


Rule  31.80     Acquisitions 


*  *   *  Interpretations  and  Policies 

.01     Any  additional  shares  available 
for  issuance  under  a  stock  option  or 
purchase  plan  or  other  equitv 
compensation  arrangement  acquired  in 
connection  with  a  merger  or  acquisition 
are  counted  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  companv's 
outstanding  common  stock  as  provided 
in  Rule  31.8n(b), 
***** 

Rule  31.85     Giving  Proxies  by  Member 
Organizations 

(a)  No  change. 

(b)  When  a  member  organization  may 

not  vote  without  customer 
instructions — A  member  organization 
may  not  give  a  proxy  to  vote  without 
instructions  from  beneficial  owners 
when  the  matter  to  be  voted  upon: 

(1H8)  No  change. 

(9)  involves  a  waiver  or  modification 
of  preemptive  rights[.  except  when  the 
company's  proposal  is  to  waive  such 
rights  with  respect  to  shares  being 
offered  pursuant  to  stock  options  or 
purchase  plans  involving  the  additional 
issuance  of  not  more  than  5%  of  the 
company's  outstanding  common 
shares]: 

{lO)-(ll)  No  change. 

(12)  [authorizes  the  issuance  of  stock, 
or  options  to  purchase  stock  to 
directors,  officers  or  employees  in  an 
amount  which  exceeds  5%  of  the  total 
amount  of  the  class  outstanding] 
authorizes  the  implementation  of  any 
equity  compensation  plan,  or  any 
material  revision  to  the  terms  ofanv 
existing  equity  compensation  plan 
(whether  or  not  shareholder  approval  of 
such  plan  is  required  bv  Rule  31.79); 

(13H18)  No  change.' 

{c)-(h)  No  change. 

*  ♦         ♦         *         * 

Rule  31.96     Notices  to  Exchange 

(AHG)  No  change. 

(HI  Reliance  on  Shareholder  Approval 
Exceptions 

A  listed  company  is  required  to  notify 
the  Exchange  in  writing  prior  to  the  use 
of  any  of  the  exceptions  set  forth  in 
paragraphs  (a)  through  (d)  of  Rule 
31.79. 


Forms  for  Listing 


Form  1 

♦         »         *         *         * 

Listing  Agreement 

{the  "Company"),  in 

consideration  of  the  listing  of  its 
securities,  hereby  agrees  with  the 
Chicago  Board  Options  Exchange, 
Incorporated  (the  "Exchange"),  that  it 
will: 

1  Promptly  notify  the  Exchange  of  the 

following: 

(a)-(i)  No  change. 

(j)  Any  diminution  in  the  supply  of 
the  security  available  for  trading  caused 
by  deposit  of  the  security  under  voting 
trust,  tender  offer  or  other  agreements; 
(and) 

(k)  The  existence  of  any  technical 
default  or  default  in  interest  or  principal 
payment,  cumulative  dividends,  sinking 
funds,  or  redemption  fund  requirements 
of  the  Company  or  any  controlled 
corporation,  whether  consolidated  or 
unconsolidated,  andl.] 

(I)  the  use  of  any  of  the  exceptions  set 
forth  in  paragraphs  (a)  through  (d)  of 
Rule  31.79.  which  notice  must  be  sent  to 
the  Exchange  in  WTiting  prior  to  such 
use. 

(2)-(28)  No  change. 
***** 

n.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comnients  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

.4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory^  Basisfor,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
non-option  rules  (i.e..  equity  rules)  that 
apply  to  listing  standards  for  stocks  that 
may  be  listed  on  the  Exchange.  CBOE 
Rule  31.79  currently  requires  listed 
companies  to  obtain  shareholder 
approval  for  stock  option  plans  and 
other  arrangements  in  which  officers, 
directors,  and  key  employees 
participate.  However,  the  current  Rule 
contains  two  exceptions,  one  for 
"broadly  based  plans,"  which,  under 


CBOE  Rule  31.79.  is  a  plan  in  which  all 
or  substantially  all  of  tlie  companv's 
employees  participate  in  a  fair  and 
equitable  manner,  even  if  officers, 
directors  and  key  employees  receive 
options  grants  under  the  plan,  and  one 
for  de  minimis  grants.  To  enhance 
investor  confidence  in  the  national 
securities  markets,  the  Exchange  now 
proposes  to  require  shareholder 
approval  of  all  stock  option  and  equitv 
compensation  plans,  including  'broad 
based  plans."  The  proposed  rule  change 
would  also  provide  four  exceptions  to 
the  shareholder  approval  requirement 
based  on  the  proposals  set  forth  in  a 
recent  approval  order  of  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")/The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq  ")  proposals 
related  to  equity  compensation  plans.'' 
In  addition,  the  Exchange  proposes  to 
eliminate  the  de  minimis  exception 
currently  reflected  in  CBOE  Rule 
31.79(b){ii),  which  generally  allows  for 
the  grant  of  the  lesser  of  1  %  of  the 
number  of  outstanding  shcires  of 
common  stock,  1  %  of  the  voting  power 
outstanding  or  25,000  shares  without 
shareholder  approval,  as  this  exception 
is  not  in  accord  with  the  concept  of 
restricting  the  use  of  unapproved 
options. 

Proposed  CBOE  Rule  31.79(a)  amends 
the  current  exception  set  forth  in  CBOE 
Rule  31.79(a)  to  provide  for  inducement 
grants  to  new  employees  or  to  previous 
employees  following  a  bonafide  period 
of  non-employment  with  the  listed 
company.  The  proposed  rule  change- 
would  delete  the  reference  that  limits 
the  grant  to  five  percent  of  the 
company's  outstanding  common  stock, 
which  would  align  proposed  CBOE  Rule 
31.79(a)  with  the  Nasdaq/NYSE 
Proposals.  The  Exchange  does  not 
believe  that  shareholder  approval  is 
necessary  for  these  types  of  inducement 
grants  since  in  these  cases  a  companv 
has  an  arm's  length  relationship  with 


^  See  Seciirilies  Exchange  Act  Release  No.  48106 
dune  30.  2003).  68  FR  39995  (July  !,  2003)  (order 
approving  File  Nos  SR-NYSE-26o2-46  and  SR- 
NASD-2002-140)  (tJie  "Nasdaq/I^iYSE  Proposals'). 
See  also  Securities  E.xchange  Act  Release  No.  48627 
(October  14,  2003),  68  FR  60426  (October  22,  2003) 
(notice  of  filing  and  order  granting  accelerated 
approval  to  File  No.  SR-NASD-2003-130. 
incorporating  amendments  to  the  NASD's  recently- 
approved  shareholder  approval  rules  for  equitv 
compensation  plans  applicable  to  Nasdaq  quoted 
securities).  The  Commission  also  published  a 
correction  to  the  notice  of  File  No.  SR-NASD- 
2003-130.  See  Securities  Exchange  Act  Release  No. 
48627A  (October  22,  2003).  68  FR  61532  (October 
28.  2003)  The  Commission  notes  that  these 
additional  amendments  by  Nasdaq  make  the  NYSE 
and  Nasdaq  proposals  more  consistent  and  uniform. 
See  also  infra  note  11  (regarding  the  Commission's 
recent  approval  of  a  similar  proposal  by  the 
American  Stock  Exchange  LIX;  ("Amex")). 
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the  new  employees,  and  its  interests  are 
directly  aliened  with  those  of 
shareholders.  The  Exchange  believes 
that  any  potential  ahuse  of  the 
inducement  exception  would  be 
mitigated  bv  the  requirement  that  the 
1  ompanys  independent  compensation 
f  ommittee  or  a  inajoritv  of  the 
(  ompany's  independent  directors 
approve  the  inducement  grant,  in 
addition,  a  listed  companv  reiving  Cft 
the  indue  ement  award  exception,  as  set 
forth  in  Rule  J1.7y(a),  must  disclose  in 
a  press  release  the  material  terms  of  the 
award,  including  the  recipient(s)  of  the 
award  and  the  number  of  shares 
invol\-ed 

Proposed  C:Bt)t;  Rule  31.79(b).  a  new 
exception  based  on  the  Nasdaq/NY.SE 
Proposals,  does  not  require  shareholder 
approval  for  fax  qualified, 
nondiscriminatory  benefit  plans,  as 
these  plans  are  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
Department  regulations.  However,  the 
listed  company's  independent 
compensation  committee  or  a  majority 
of  the  listed  company's  independent 
directors  must  approve  these  plans. 
Along  with  tax  qualified,  non- 
discriminatory employee  benefit  plans, 
proposed  CBQE  Rule  "31.79(b)  also 
proposes  an  exception  for  parallel 
nonqualified  plans.  The  proposed  rule 
change  would  not  impact  any 
shareholder  approval  or  other 
requirements  under  the  Internal 
Revenue  Code  or  other  applicable  laws 
or  requirements  for  such  plans. 
Additionally,  an  equity  compensation 
plan  that  provides  non-U, S.  emplovees 
with  substantially  the  same  benefits  as 
a  comparable  tax  qualified,  non- 
di.scriminalory  employee  benefit  plan  or 
parallel  nonqualified  plan  that  the 
issuer  provides  to  its  U.S,  employees, 
but  for  features  necessary  to  comply 
with  applicable  foreign  tax  law,  is  also 
exempt  from  the  shareholder  approval 
requirements. 

Proposed  Interpretation  .01  to  CBOE 
Rule  31  79  makes  clear  that  a  company 
wduld  not  be  permitted  to  use 
rt'purchased  shares  to  fund  options 
plans  without  prior  shareholder 
approval.  However,  plans  that  merely 
provide  a  convenient  way  to  purchase    . 
shares  on  the  open  market  or  from  the 
issuer  at  fair  market  value  would  not 
require  shareholder  approval. 

With  respect  to  plans  or  arrangements 
relating  to  an  acejuisition  or  merger,  as 
set  forth  in  proposed  CBOE  Rule 
31.79(c).  proposed  Interpretation  .01  to 
CBQE  Rule  31.79  makes  clear  that  these 
plans  or  arrangements  would  not 
require  shareholder  approval  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 


or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  that  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approved  by  shareholders.  These  shares 
may  be  used  for  post-transaction  grants 
of  options  and  other  equity  awards  by 
the  listed  company  (after  appropriate 
adjustment  of  the  number  of  shares  to 
reflect  the  transaction),  either  under  the 
pre-existing  plan  or  another  plan, 
without  further  shareholder  approval,  so 
long  as  (1)  the  time  during  which  those 
shares  are  available  for  grants  is  not 
extended  beyond  the  period  when  they 
would  have  been  available  under  the 
pre-existing  plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  or 
its  subsidiciries  at  the  time  the  merger  or 
acquisiti6n  was  consummated.  The 
Exchange  would  view  a  plan  adopted  in 
contemplation  of  the  merger  or 
acquisition  transaction  as  not  pre- 
existing fior  purposes  of  this  exception. 
The  Exchange  believes  that  this 
exceptioo  is  appropriate  because  it 
believes  that  it  would  not  result  in  any 
increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise. 

Finally,  proposed  CBOE  Rule  31.79(d) 
sets  forthi  a  new  exception  for  warrants 
or  rights  offered  generally  to  all 
shareholders.  The  Exchange  believes 
that  this  issuance  does  not  raise  the 
same  concerns  regarding  self-dealing 
and  dilution  as  other,  more  exclusive 
stock  option  plans  or  arrangements  may 
create. 

The  Exchange's  proposal  also  clarifies 
that  only  material  amendments  to  plans 
(including  existing  plans)  will  require 
shareholder  approval.  Proposed 
Interpretation  .01  to  CBOE  Rule  31.79 
specifies  a  non-exclusive  list  of  plan 
amendments  that  would  be  considered 
material.  While  broad,  general  authority 
to  amend  a  plan  would  not  obviate  the 
need  for  shareholder  approval,  if  a  plan 
permits  a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  be  required. f*  Certain 
provisions  in  a  plan,  however,  cannot  be 
amended  without  shareholder  approval. 
For  example,  plans  that  contain  a 


f^^The  Commission  notes  that  if  a  plan  permits  a 
specific  action  without  further  shareholder 
approval,  it  jnust  be  clear  and  specific  enough  to 
provide  meapiingfu]  shareholder  approval  of  those 
provisions. 


formula  for  automatic  increases  in  the 
shares  available  (sometimes  called  an 
"evergreen  formula")  or  that 
automatically  grant  shares  pursuant  to  a 
dollar-based  formula  cannot  have  a  term 
in  excess  often  years,  unless 
shareholder  approval  is  obtained  ever}' 
ten  years.  In  addition,  plans  that  do  not 
contain  a  formula  and  do  not  impose  a 
limit  on  the  number  of  shares  available 
for  grant  would  require  shareholder 
approval  of  each  grant  under  the  plan. 
A  reriuirement  that  grants  be  made  out 
of  treasury  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  requirements. 
Proposed  Interpretation  .01  to  CBOE 
Rule  31.79  also  provides  that  issuers 
should  strive  to  make  plan  terms  easily 
understandable  and  that  plans  meant  to 
permit  repricing  should  use  explicit 
terminology  in  this  regard. 

Proposed  Interpretation  .01  to  CBOE 
Rule  31.80  reflects  the  concept  set  forth 
in  proposed  Interpretation  .01  to  CBOE 
Rule  31.79,  that  additional  shares 
available  for  issuance  under  a  stock 
option  or  purchase  plan  or  other  equity 
compensation  arrangement  acquired  in 
connection  with  a  merger  or  acquisition 
are  counted  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock. 
Furthermore,  the  Exchange  proposes  to 
amend  CBOE  Rule  31.96  and  the  Listing 
Agreement  set  forth  on  CBOE  Form  1  to 
require  issuers  to  notify  the  Exchange  in 
writing  prior  to  the  use  of  any  of  the 
exceptions  set  forth  in  paragraphs  (a) 
through  (d)  of  CBOE  Rule  31.79, 

In  addition,  the  Exchange  proposes  to 
amend  CBOE  Rule  31.85  to  preclude  the 
Exchange's  member  organizations  from 
giving  a  proxy  to  vote  on  equity 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions, 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  w  ith 
Section  6  of  the  Act."  in  general,  and 
fiirthers  the  objectives  of  Section  6(b)(5) 
of  the  Act."  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  As 
previously  noted,  the  Exchange  believes 
that  the  proposed  rule  change  will 
strengthen  shareholder  approval 


•  15U.S.C.  78ffb). 
»15U.S.C.  78f(b)(5). 
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rpquirements  with  respect  to  stock 
option  plans. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Thf  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NTW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-200,3-45  and  should  be 
submitted  by  November  28.  200.3. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .Approval  to  the 
Proposed  Rule  Change 

After  careful  re\-iew.  the  Commission 
finds  that  the  Exchange's  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.^ 
Specifically,  the  Commission  finds  that 
approval  of  the  Exchange's  proposal  is 
consistent  with  Section  6(b){5)  of  the 
Act  ^"  in  that  it  is  designed  to,  among 


other  things,  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices:  to 
promote  just  and  equitable  principles  of 
trade;  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
does  not  permit  unfair  discrimination 
among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to.  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  proposal,  which 
requires  shareholder  approval  of  equity 
compensation  plans  and  which  follows 
the  Commission's  approval  of  similar 
proposals  by  the  NYSE,  Nasdaq,  and 
Amex  1 '  is  the  first  step  under  this 
directive  because  it  should  have  the 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Exchange-listed 
companies. 

In  addition,  the  Commission  notes 
that  the  Exchange's  proposal  is  similar 
and  almost  identical  to  proposals  by 
NYSE  and  Nasdaq  requiring  shareholder 
approval  of  equity  compensation  plans 
that  have  previously  been  approved  by 
the  Commission.'-  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  by  the  Exchange's  proposal  when 
it  approved  these  proposals.  The 
Commission  notes  that  approval  of  the 
Exchange's  proposal  will  conform  the 
Exchange's  shareholder  approval 
requirements  for  equitv  compensation 
plans  with  those  of  the  NYSE  and 
Nasdaq,  and  will  immediately  impose 
the  same  requirements  on  the 
Exchange's  issuers  as  those  imposed 
upon  NYSE.  Nasdaq,  and  Amex  issuers. 
The  adoption  of  these  standards  by  the 
Exchange  is  an  important  step  to  ensure 
that  issuers  will  not  be  able  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  based  on 
their  listed  marketplace. 

A.  Exception  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 


by  either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  board's  independent  directors, 
under  the  Exchange's  proposal,  should 
prevent  abuse  of  this  exception  from 
shareholder  approval.  In  addition,  the 
Exchange  proposes  to  limit  its  exception 
for  inducement  grants  to  new  emplovees 
or  to  previous  employees  being  rehired 
after  a  bona  fide  period  of  interruption 
of  employment,  and  to  new  employees 
in  connection  with  an  acquisition  or 
merger.  The  Commission  believes  that 
these  limitations  should  help  to  prevent 
the  inducement  exception  from  being 
used  inappropriately. 

The  Commission  notes  that  the 
Exchange  is  proposing  to  include  a 
requirement,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules, 
that,  promptly  following  the  grant  of 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved.'  *  The 
Commission  notes  that  the  Exchange  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
approval  rules, '■'  that  an  issuer  must 
notify  it  in  writing  when  it  uses  this 
exception,  and/or  any  other  exception, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exception  for 
inducement  grants. 

B.  Exception  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exception  from  shareholder 
approval  for  mergers  and  acquisitions 
contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  only  pre- 
existing plans  that  were  previouslv 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 


« 15  U.S.C.  78f(b).  In  approving  the  Exchanges 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(fl. 

■"ISU.S.C.  78f(b)(5) 


' '  Sep  supra  note  5.  The  Commission  notes  that 
it  has  recently  approved  similar  rules  requiring 
shareholder  approval  of  equity  compensation  plans 
for  the  .\mex  on  an  accelerated  basis.  The  .\mex's 
proposal  is  almost  identical  to.  and  based  on.  the 
NYSE  and  Nasdaq  proposals.  See  Securities 
Exchange  Act  Release  No.  48610  (October  9,  2003), 
68  FR  59650  (October  16,  2003). 

''See  supra  notes  5  and  11. 


"This  disclosure  would,  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  with  the  Commission.  For 
example,  Item  201(d)  of  Regulation  S-K  (17  CFR 
229  201(d)l  and  Item  201(d)  of  Regulation  S-B  (17 
CFR  228.201(d)l  require  issuers  to  present — in  their 
annual  reports  on  Form  10-K  or  Form  10-KSB— 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 
shareholders  and  equity  compensation  plans  that 
have  not  been  approved  by  shareholders. 

'»  See  Section  303.^(8)  of  the  m'SEs  Listed 
Company  Manual  and  N.ASD  Rules  4310(c)(17)(A) 
and  4326(e)(15)(A) 
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t'niploviHi.  immediately  before  the 
trdn.sdction.  hv  the  pcisl-transarticjn 
li.sted  I ompany  or  its  .subsidiaries.  The 
Commission  also  notes  that,  under  the 
E.xrhange's  proposal,  any  shares 
reserved  for  listing  in  connection  with 
a  merger  or  acquisition  pursuant  to  this 
exception  would  be  counted  bv  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20".,  or  more  of  the  company'.s 
outstanding  common  stock,  thereby 
re(]uiring  shareholder  approval  under 
CBtJK  Rule  .n.KO{h).  Finally,  the 
Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notifj'  it  in  writing  when 
It  uses  this  exception,  and/or  anv  other 
exception,  from  its  shareholder  approval 
requirement.  Based  on  the  above,  the 
Commission  believes  that  the  Exchange 
has  provided  measures  to  ensure  that 
the  exception  for  mergers  and 
acquisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C.  Exception  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 

Nonqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation — 
the  Internal  Revenue  Code  and  Treasun.' 
regulations— for  tax  qualified  plans  and 
the  general  limitations  associated  with 
parallel  non(jualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exception.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 
a  limitation  under  this  exception  that  a 
[ilan  would  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive 
employer  contributions  under  the  plan 
in  excess  of  25%  of  the  participants' 
I  ash  compensation.  The  Commission 
further  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif}-  it  in  writing  when 
it  u-.es  this  exception,  and/or  any  other 
exception,  from  its  shareholder  approval 
requirement  The  Commission  believes 
that,  taken  together,  these  limitations 
should  reduce  concerns  regarding  abuse 
of  this  exception  from  the  shareholder 
approval  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exceptions  in  the 
NYSE  and  Nasdaq's  recently  approved' 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exception  from  the  shareholder 
approval  requirements  for  an  equity 
compensation  plan  that  provides  non- 
Li  S.  employees  with  substantially  the 
same  benefits  as  a  comparable  ta:< 


qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law. 
The  Commission  believes  that  this 
change  will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified,  non-discriminatory  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U, S,  employees, 

D.  Material  Amendments/Revisions  to 
Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules,'"'  as  to  what  constitutes 
a  material  amendment/revision  to  a 
plan.  As  noted  above,  material 
amendments/revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules.  A  material  amendment/ 
revision  under  the  Exchange's  proposal 
would  include,  hut  is  not  limited  to:  A 
material  increase  in  the  number  of 
shares  to  be  issued  under  the  plan  (other 
than  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction);  a  material  increase  in 
benefits  to  participants,  including  any 
material  change  to  (1)  permit  a  repricing 
(or  decrease  in  exercise  price)  of 
outstanding  options,  (2)  reduce  the  price 
at  which  shares  or  options  to  purchase 
shares  may  be  offered,  or  (3)  extend  the 
duration  of  the  plan:  a  material 
expansion  of  the  class  of  participants 
eligible  \a  participate  in  the  plan:  and 
an  expansion  of  the  type  of  options  or 
awards  available  under  the  plan.  The 
Exchange's  proposal  also  describes  what 
would  constitute  a  material 
amendment/revision  for  plans 
containing  a  formula  for  automatic 
increases  (such  as  evergreen  plans)  and 
automatic  grants  requiring  shareholder 
approval. 

The  Commission  believes  that  the 
Exchange's  non-exclusive  list  of  what 
would  constitute  a  material 
amendmisit/revision  to  a  plan  provides 
companies  with  clarity  and  guidance  for 
when  certain  amendments  and  revisions 
to  plans  would  require  shareholder 
approval.  The  Commission  also  believes 
that  the  Exchange's  proposal  to  conform 
its  non-exclusive  list  with  the  NYSE  and 
Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 
ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 


'^  See  supi  a  note  5;  see  also  supra  note  11. 


E.  Repricing  of  Plans 

The  Commission  notes  that,  under  the 
Exchange's  proposal,  if  a  plan  is 
amended  to  permit  repricing,  such  an 
amendment  would  be  considered  a 
material  amendment  to  a  plan  requiring 
shareholder  approval.  In  addition,  the 
Exchange  recommended  in  its  proposal 
that  plans  meant  to  permit  repricing 
should  explicitly  and  clearly  state  that 
repricing  is  permitted. 

The  Commission  believes  that  the 
Exchange's  proposal  should  benefit 
shareholders  bv  ensuring  that 
companies  cannot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchange's  approach  to 
repricings  is  similar  to  the  NYSE  and 
Nasdaq's  respeciive  approaches  to 
repricings,  and  should  offer  companies 
clarity  and  guidance  as  to  when  a 
change  in  a  plan  regarding  the  repricing 
of  options  would  trigger  a  shareholder 
approval  requirement, 

F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Exchange's 
proposal  provides  guidance  for  the 
treatment  of  evergreen/formula  plans. 
More  specifically,  under  the  Exchange's 
proposal;  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  or  for  automatic  grants 
pursuant  to  a  formula,  such  plans 
cannot  have  a  term  in  excess  often 
years  unless  shareholder  approval  is 
obtained  every  ten  years.  In  addition, 
under  the  Exchange's  proposal,  if  a  plan 
contains  no  limit  on  the  number  of 
shares  available  and  is  not  a  formula 
plan,  then  each  grant  under  the  plan 
will  require  separate  shareholder 
approval.  Furthermore,  the  Exchange's 
proposal  provides  that  a  requirement 
that  grants  be  made  out  of  treasury  or 
repurchased  shares  will  not  alleviate  the 
need  for  shareholder  approval  for 
additional  grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
aiso  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  clarity 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
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treasun-  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 

G.  Miscellaneous  Provisions 

The  Commission  notes  that  the 
Exchange's  proposal — similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules  '*' — 
incorporates  the  term  "equitv 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  wav  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  oroposa!  is  consistent  with 
the  NYSE  and  Nasdaq's  rules  in  this 
area  and  should  provide  greater  claritv 
with  respect  to  which  plans  would  and 
would  not  require  shareholder  approval. 

The  Commission  notes  that  the 
Exchange's  proposal  provides  that  pre- 
existing plans,  which  were  adopted 
prior  to  the  SEC's  approval  of  the 
Exchanges  proposal,  would  essentiallv 
be  "grandfathered"  and  would  not 
require  shareholder  approval  unless  the 
plans  were  materially  amended.  Under 
the  Exchange's  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  NYSE,  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements 

The  Commission  further  notes  that 
the  Exchange  proposes  to  adopt  an 
exception  from  the  shareholder 
approval  requirement  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  This  exception  would 
exclude  stock  purchase  plans  available 
on  equal  terms  to  all  securitv  holders  of 
the  company  (e.g..  a  dividend 
reinvestment  plan).  The  Commission 
believes  that  the  adoption  of  such  an 
exception  would  make  the  Exchange's 
proposal  consistent  with  the  rules  of 
other  markets  in  this  area. 

Finally,  the  Commission  notes  that 
the  proposed  amendments  to  CBOE 
Form  1  concerning  Listing  Agreements. 
which  requires  advance  written  notice 
to  the  Exchange  when  issuers  use  anv  of 

"=  See  supra  note  5;  see  also  supra  note  11. 


the  exceptions  from  shareholder 
approval,  should  help  the  Exchange  to 
ensiffe  that  the  use  of  any  exception  is 
consistent  with  the  intent  of  the 
shareholder  approval  requirements  for 
equity  compensation  plans. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity'  Compensation  Plans 

The  Commission  believes  that  the 
Exchange's  proposed  amendment  to 
CBOE  Rule  31.85  to  preclude  broker 
voting  on  equity  compensation  plans  is 
consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 
Because  of  the  potential  for  dilution 
from  issuances  under  such  plans, 
shareholders  should  be  making  the 
determination  rather  than  brokers  on 
their  behalf.  The  Commission  further 
notes  that  NASD  rules  do  not  provide 
for  broker  voting  on  any  matters  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans. '^  Therefore, 
the  Exchange's  proposed  provision 
would  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equity  compensation  plans.  The 
Commission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex,  in  response 
to  the  comments  on  this  issue.'"*  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote. '9 

/.  Summary 

Overall,  the  Commission  believes  that 
the  Exchange's  proposal  is  similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules. ^o  The 
Commission  therefore  believes  that  the 
Exchange's  proposal  should  provide  for 
more  clear  and  uniform  standards  for 
shareholder  approval  of  equitv 
compensation  plans.  The  Commission 
notes  that,  even  with  the  availability  of 
the  proposed  limited  exceptions  from 
shareholder  approval  under  the 
Exchange's  proposal,  shareholder 


'-See  NASD  Rule  2260;  NYSE  Rule  452:  and 
Section  402.08  of  the  NYSE's  Listed  Company 
Manual. 

'"See  supra  notes  5  and  17. 

'"•The  Commission  notes  that  the  Exchange  did 
not  propose  to  implement  a  transition  period  on  the 
elimination  of  the  broker  vole,  similar  to  the 
NYSE's  90-day  transition  period,  because  the 
proposed  amendment  will  not  impact  any  issuers 
currently  listed  on  the  Exchange.  Telephone 
conversation  between  David  Doherty.  Attomev. 
Legal  Division,  CBOE,  and  Sapna  C.  Patel,  Special 
Counsel,  Division,  Commission,  on  October  28, 
2003. 

20  See  supm  note  5;  see  also  supra  note  11. 


approval  under  the  new  standards 
would  be  required  in  more 
circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  musi  notif\-  it  in  writing  when  it 
uses  one  of  the  exceptions  from  the 
shareholder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  any  of  the 
exceptions.-'  In  addition,  the 
Exchange's  proposed  amendment  to 
CBOE  Rule  31.85,  which  would 
preclude  broker-dealers  from  voting  on 
equity  compensation  plans  without 
explicit  instructions  from  the  beneficial 
owner,  is  consistent  with  the  standard 
under  current  NYSE  and  NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  which  is  similar  to 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules, ^-  sets  a  consistent, 
minimum  standard  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  believes  that  the 
Exchange's  proposal  should  help  to 
ensure  that  companies  will  not  make 
listing  decisions  simply  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  and  should 
provide  shareholders  with  greater 
protection  from  the  potential  dilutive 
effect  of  equity  compensation  plans. 
Based  on  the  above,  the  Commission 
finds  that  the  Exchange's  proposal 
should  help  to  protect  investors,  is  in 
the  public  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Act. 2  *  The  Commission  therefore  finds 
the  Exchange's  proposal  to  be  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder 

V.  Accelerated  .'\pproval  ol  the 
Exchange's  Proposal  and  .\mendment 
No,l 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposal  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  The  Exchange  has 
requested  that  the  Commission  approve 
the  proposed  rule  change  on  an 
accelerated  basis  so  that  the  proposed 
corporate  governance  listing  standards 
relating  to  shareholder  approval  of 
equity  compensation  plans  may  be 
implemented  as  soon  as  possible.  The 
Commission  notes  that  the  Exchange's 


•^'  See  also  supra  note  13  and  accompanying  text. 
"  See  supra  note  5;  see  also  supra  note  11. 
"15U.S.C.7«fnJK51 
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proposal  is  similar  tn  the  NYSE  and 
Nasdaq's  proposals  requiring 
shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposals  upre  published  for 
(  omment  in  the  Federal  Register  and 
rp(  ently  approved  by  the  Commission.-' 
The  Commission  believes  that  it  already 
c  onsidered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals.-^' 

Tht'  ('ommission  believes  that 
accelerated  approval  of  the  Exchange's 
proposal  is  essential  to  allow  for 
immediate  harmonization  of.  and 
consistency  in.  the  shareholder  approval 
requirements  for  equity  compensation 
plans  among  the  markets.  This  will 
prevent  issuers  from  making  listing 
decisions  based  on  differences  in  self- 
regulatory  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
sharehiilflers  on  the  dilutive  effects  of 
plans  irrespective  uf  where  the  security 
trades.  The  Commission  further  believes 
that  making  the  Exchange's  new- 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediatelv  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE,  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
(  nnsistent  with  Sections  6(b)(5)  and 
19(h)(2)  of  the  Act.-*^  to  approve  the 
Exchange's  proposal  and  Amendment 
No   1  thereto  on  an  accelerated  basis. 

VI.  Conclu.sion 

/( IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,-^^  that  the 
proposed  rule  change  (SR-CBOE-2003- 
45)  and  Amendment  No.  1  thereto  are 
hereby  approved  on  an  accelerated 
basis. 


-■•  See  Securities  Exchange  Act  Release  No.  46620 
(October  8.  2002).  67  FR  63486  (notice  of  the 
NYSE's  proposal)  The  Commission  also  publisheil 
a  correction  to  the  notice  of  the  NYSE's  proposal 
See  .Securities  Exchangf  Act  Release  No  44620A 
(October  21,  2002).  67  FR  65617  (October  25.  2002). 
See  Securities  Exchange  Act  Release  No  46649 
(October  11.  2002),  67  FR  64173  (notice  of  Nasdaq's 
proposalV  See  supra  note  5;  see  also  supra  note  1 1 . 

- '  Some  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  adoption  by  the  Exchange,  were  in 
response  to  these  comments  The  comments  on  the 
NYSE  and  Ndsdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals.  See  supra  note  5;  see 
also  supra  note  11. 

'<"  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

'M5U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  R(^ulation,  pursuant  to  delegated 
authoritv '" 
Jill  M.  Peterson, 
Assistant  Secretary. 
IFR  Doc.  03-28075  Filed  11-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48721 :  File  No.  SR-CBOE- 
2003-42] 

Self-Regulatory  Organizations;  Notice 
cf  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
To  Amend  Rule  6.8,  Interpretation  and 
Policy  .01.  Relating  to  the  Retail 
Automatic  Execution  System 

October  30.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1.  2003,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  6.8.  Interpretation  and  Policy  .01  to 
allow  broker-dealer  orders  that  are 
eligible  for  execution  on  CBOE's  Retail 
Automatic  Execution  System  ("RAES") 
to  automatically  execute  against  limit 
orders  on  the  CBOE  book  in  classes 
designated  by  the  appropriate  Floor 
Procedure  Committee.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  Jiew  language  is  in  italics. 

*  *     j  *         «         * 

Rule  6.8     RAES  Operations 

(aHg)  frJo  change. 

*  *   *  Interpretations  and  Policies 

.01  (a)  Notwithstanding  Rule  6.8(c)(ii), 
the  appropriate  Floor  Procedure 
Committee  ("FPC")  may  determine,  by 
class  and/or  series  to  allow  the 
following  types  of  orders  to  be  executed 
on  RAES  in  accordance  with  the 
requirements  of  Rule  6.8,  subject  to  the 


2''17CFR200.30-3(a}(12). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


conditions  set  forth  below  in 
subparagraphs  (b)  and  (c): 

1.  Broker-dealer  orders:  or 

2.  Broker-dealer  orders  that  are  not  for 
the  accounts  of  market-makers  or 
specialists  on  an  exchange  who  are 
exempt  from  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board  pursuant  to  section  7(c)(2)  of  the 
Securities  Exchange  Act  of  1934. 

(b)  The  appropriate  FPC  may  permit 
broker-dealer  orders  to  be  automatically 
executed  pursuant  to  this  Interpretation 
and  Policy  .01.  subject  to  the  following 
provisions: 

1.  Broker-dealer  orders  entered 
through  the  Exchange's  order  routing 
system  will  not  be  automaticallv 
evocuted  against  orders  in  the  limit 
order  book  unless  permitted  on  a  class- 
by-class  basis  by  the  appropriate  Floor 
Procedure  Committee  Broker-dealer 
orders  may  interact  with  orders  in  the 
limit  order  book  only  after  being  re- 
routed to  a  floor  broker  for 
representation  in  the  trading  crowd. 
Broker-dealer  orders  are  not  eligible  to 
be  placed  in  the  limit  order  book 
pursuant  to  Rule  7.4. 

2.  The  maximum  order  size  eligibility 
for  the  broker-dealer  orders  mav  be  less 
than  the  applicible  order  size  eligibility 
for  non-broker-dealer  orders. 

3.  Non-broker-dealer  orders  may  be 
eligible  for  automatic  execution  at  the 
NBBO  pursuant  to  Interpretations  and 
Policies  .02  of  Rule  6.8,  while  broker- 
dealer  orders  may  not  be  so  eligible.  In 
the  event  broker-dealer  orders  are  not  so 
eligible,  thev  shall  instead  route  to 
either  PAR  or  BART. 

4.  The  appropriate  FPC  may 
determine,  by  class  and/or  series,  to 
prohibit  access  to  RAES  for  broker- 
dealer  orders  after  3  pm. 

(c)  CBOE  market-makers  must  assure 
that  orders  for  their  own  accounts  are 
not  entered  on  the  Exchange  and 
represented  or  executed  in  violation  of 
the  following  provisions:  Interpretations 
and  Policies  .02  of  Rule  6.55  and 
Interpretations  and  Policies  .06  of  Rule 
8.9  (concurrent  representation  of  a  joint 
account).  Rule  6.55  (concurrent 
representation  of  a  market-maker 
account),  and  section  9  of  the  Securities 
Exchange  Act  of  1934  (wash  sales). 

.02-.09     No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


Federal  Register 'Vol.  68,  \o.   216  ■  Fridav.  Novpmbpr  7,   2003  'N'nticp-; 


63159 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  belwv.  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  RAES  system  was 
created  to  allow  for  the  automatic 
execution  of  retail  customer  options 
orders  against  CBOE  market  makers  at 
their  disseminated  prices.  In  1999,  the 
Exchange  expanded  the  RAES  system  to 
allow  incoming  RAES  orders  to  execute 
against  customer  limit  orders  on  the 
CBOE  book  when  such  booked  orders 
constitute  the  CBOE's  best  bid/offer. ' 
Recently,  the  Exchange  has  allowed 
broker-dealer  orders  to  be  executed  on 
RAES  in  classes/series  designated  by  the 
appropriate  Floor  Procedure 
Committee. ■* 

The  Exchange  now  proposes  to  allow 
broker-dealer  orders  that  are  eligible  for 
execution  on  RAES  pursuant  to  CBOE 
Rule  6.8,  Interpretation  and  Policy  .01  to 
automatically  execute  against  customer 
limit  orders  on  the  CBOE's  book  in 
classes  designated  by  the  appropriate 
Floor  Procedure  Committee. 

2.  Statutory  Basis 

Because  the  proposed  rule  change 
will  expand  the  number  of  orders 
eligible  to  trade  automatically  with 
booked  customer  limit  orders,  the 
Exchange  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)  ^ 
of  the  Act  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  '■  of  the  Act 
in  particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulaton' Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 


'  Sep  Sscurities  Exchange  Act  Release  No.  41995 
(October  8.  1999),  64  FR  56547  (October  20.  1999) 
(SR-C:B0E-99-29). 

■*  See  Securities  Exchange  Act  Release  Nos.  45967 
(May  20.  2002).  67  FR  3788B  (Mav  30.  2002)  (SR- 
t;BdE-2002-22):  46113  ()une  25.  2002).  67  FR 
44486  duly  2.  2002)  (SR-C;BOE-2002-35):  and 
46598  (October  3.  2002).  67  FR  63478  (October  11. 
2002)  (SR-CBOE-2002-56). 

M5  1I.S.C.  78f.       ,.".•■■ 

f'lSU.S.C.  78f(bH5). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Fffer  tiveness  nf  the 
Prope.sed  Rule  (Jhange  and  Imiing  loi 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretan,'. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  N\V.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-42  and  should  be 
submitted  by  November  28.  2003, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Serretarw 

|FR  Doc.  0,3-28078  Filed  1 1-6-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34^8734:  File  No.  SR-CHX- 
2003-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  and 
Older  Granting  Accelerated  Approval 
to  a  Proposed  Rule  Change  and 
Amendment  No  1  Thereto  by  the 
Chicago  Stock  Exchange.  Inc.  Relating 
to  Shareholder  Approval  of  Equity 
Compensation  Plans  and  the  Voting  of 
Proxies 

October  31.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
nolice  is  hereby  given  that  on  October 
6.  2003,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange ')  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  30,  2003, "the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  is  approving  the 
proposal,  as  amended,  on  an  accelerated 
basis. 

I.  SeIf-RequIator%  nrcanization's 
Statement  ol  the  1 1  i  ni^  li  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  provisions  of  its  rules  to 
strengthen  listing  standards  relating  to 
shareholder  approval  for  equity 
compensation  plans. •* 


17CFR200.30-3(a)(12). 


15  U.S.C.  78s(b)(l). 

-17CFR240  19l>-4. 

'  Amendment  No.  1  replaces  the  Exchange's 
original  Rule  19b-4  filing  in  its  entirety 

'  The  Commission  notes  that  the  Exchange  is 
proposing  to  adopt  listing  standards  relating  to 
shareholder  approval  of  equity  compensafion  plans 
that  are  similar  to  those  that  the  Commission 
recently  approved  for  the  New  York  Stock 
Exchange.  Inc.  (•.NYSE")  and  the  National 
AssociaUon  of  Securities  Dealers.  Inc.  (  ■NASD"), 
through  its  subsidiar\'.  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq  ")  See  Securities  Exchange  .Act 
Release  No.  48108  dune  30.  2003).  68  FR  39995 
duly  3.  2003)  (order  approving  File  Nos  SR-NYSE- 
2002-46  and  SR-NASD-2002-140).  See  also 
Securities  Exchange  Act  Release  No.  48627  (October 
14,  2003).  68  FR  60426  (October  22,  2003)  (noUce 
of  filing  and  order  granting  accelerated  approval  to 
File  No.  SR-NASD-2003-130.  incorporating 
amendments  to  the  NASD's  recently  approved 
shareholder  approval  rules  for  equity  compensation 
plans  applicable  to  Nasdaq  quoted  securities).  The 
Commission  also  published  a  correction  to  the 
notice  of  File  No.  SR-NASD-2003-130.  Sep 
Securities  Exchange  .-^ct  Release  No.  48627A 
(October  22.  2003l_  68  FR  61532  (October  28,  2003) 

Cunlinupd 
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B(>low  is  the  text  of  the  prnposed  rule 
(h.jnyp.  as  ame>nded.  Prnposed  new 
Idugudge  IS  italicized:  proposed  deleted 
language  is  [bracketed]. 


ChiLaoo  Stock  Exchange  Rules 

.\RTICLE  XXVIII 

Listed  Securities 

Tier  I  Corporate  Governance  and 
Disclosure  Standards 

Corporate  Governance 

KILL  19.  The  fuliowing  Rule  19 
applies  lonlyl  to  Tier  I  issuers:  (aHi)No 
change  to  text. 

(j)  Shareholder  Approval.  Each  issuer 
^hdll  require  shareholder  approval  (of  a 
plan  or  arrangement  under  (i)  below,  or] 
prior  to  the  issuance  of  securities  under 
111.  121. 131  orimu).  (iii)  or  (iv)]  below(. 
when): 

(1)  Equity  Compensation  Plans.  When 
an  equity  compensation  plan,  pursuant 
to  which  options  or  stock  mav  be 
acquired  by  officers,  directors, 
employees  or  consultants,  is  established 
or  materially  amended,  except  for: 

(A)  Warrants  or  rights  issued 
generally  to  all  security  holders  of  the 
company  or  stock  purchase  plans 
available  on  equal  terms  to  all  securitv 
holders  of  the  company  (such  as  a 
typical  dividend  reinvestment  plan);  or 

IBI(il  Tax  qualified,  non- 
discriminatory employee  benefit  plans 
or  parallel  non-qualified  plans, 
provided  such  plans  are  approved  bv 
the  issuer's  independent  compensation 
committee  or  a  majority  of  the  issuer's 
independent  directors:  or  (ii)  plans  that 
provide  non-U. S.  employees  with 
substantially  the  same  benefits  as  a 
comparable  tax  qualified,  non- 
discriminatory employee  benefit  plan  or 
parallel  nonqualified' plan  that  the 
issuer  provides  to  U.S.  employees,  but 
for  features  necessary  to  comply  with 
applicable  foreign  tax  law;  or  (iii)  plans 
that  merely  provide  a  convenient  way  to 
purchase  shares  on  the  open  market  or 
from  the  issuer  at  fair  market  value;  or 

(C)  Plans  or  arrangements  relating  to 
an  acquisition  or  merger  where:  (i)  The 
issuer  is  converting,  replacing  or 
adjusting  outstandmg  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction:  or  (iij  the  issuer  is  usmg 
shares  available  under  certain  plans 
acquired  in  acquisitions  or  mergers  for 
certain  post-transaction  grants,  as  set 
out  in  Interpretation  and  Policy  .06:  or 


The  Commission  notes  that  these  additional 
amendments  by  Nasdaq  make  the  NYSE  and 
Nasdaq  proposals  more  consistent  and  uniform.  See 
also  infra  note  (regarding  the  Commission's  recent 
approval  of  a  Similar  proposal  by  the  American 
Stock  Rxchangp  LL.C:  C-Amex")). 


(D)  Issuances  to  a  person  not 
previously  an  employee  or  director  of 
the  company,  or  following  a  bona  fide 
period  df  non-employment  or  non- 
ser\-ice,  bs  an  inducement  material  to 
the  individual's  entering  into 
employment  with  the  issuer,  provided 
such  issBances  are  approved  bv  the 
issuer's  independent  compensation 
committee  or  by  a  majority  of  the 
issuer's  independent  directors.  Promptly 
following  an  issuance  of  any 
employTnent  inducement  grant  in 
reliance  on  this  exception,  a  company 
must  disclose  in  a  press  release  the 
material  terms  of  the  grant,  including 
the  recipient(s)  of  the  grant  and  the 
number  of  shares. 

IE)  Each  issuer  must  notify  the 
E.xchangp,  in  writing,  ivhen  it  uses  one 
of  the  exemptions  set  forth  in 
paragraphs  (A)  through  ID)  above. 

l(i)  A  3tock  option  or  purchase  plan  is 
to  be  established  or  other  arrangement 
made  pursuant  to  which  stock  may  be 
acquired  by  officers  or  directors,  except 
for  warrants  or  rights  issued  generally  to 
security  holders  of  the  company  or 
broadly  based  plans  or  arrangements 
including  other  employees  [e.g..  ESOPs). 
In  a  case  where  the  shares  or  options  are 
to  be  issued  to  a  person  not  previously 
employed  by  the  company,  as  an 
inducement  essential  to  the  individual's 
entering  into  an  employment  contract 
with  the  company,  provided  that  the 
potential  issuance  of  shares  pursuant  to 
the  opticais  does  not  exceed  5%  of  the 
company's  outstanding  stock, 
shareholder  approval  will  generally  not 
be  required.] 

I  In  the  case  of  the  establishment  of  a 
plan  or  arrangement  under  which  the 
amount  of  securities  which  may  be 
issued  does  not  exceed  the  lesser  of  1% 
of  the  number  of  shares  of  common 
stock  outstanding,  1%  of  the  voting 
power  outstanding  or  25,000  shares, 
shareholder  approval  will  generally  not 
be  required,  provided  that  all 
arrangements  adopted  without 
shareholder  approval  in  anv  five-vear 
period  do  not  authorize,  in  the 
aggregate,  the  issuance  of  more  than 
10%  of  outstanding  common  stock  or 
voting  power  outstanding.  (For  the 
purpose  of  calculating  the  percentage  of 
stock  issued  in  the  aggregate,  stock  to  be 
issued  pursuant  to  options  which  have 
expired  and/or  been  cancelled  shall  not 
be  included).] 

([iil2  No  change  to  text. 

([iii]3  No  change  to  text. 

{[iv)4  No  change  to  text. 

([v]5  No  change  to  text. 

([vile  No  change  to  text. 

([vii]7No  change  to  text. 


*    *    *  Interpretations  and  Polities 

.01     No  change  to  text. 

.U2-.05     Rpser\-f'd. 

.06     ShareholdiT  approval  of  equity 
compensation  plans. 

fl)  An  "equity  compensation  plan"  is 
a  plan  or  other  arrangement  that 
provides  for  the  deliverx'  of  equity 
securities  (either  newly  issued  or 
treasury  shares)  of  the  listed  company  to 
any  officer,  director,  employee  or 
consultant  as  compensation  for  services. 
Even  a  compensatory  grant  of  options  or 
other  equity  securities  that  is  not  made 
'  under  a  formal  plan  is  an  equity 
compensation  plan,  for  purposes  of  this 
rule. 

12}  A  "material  rpvision"  of  an  equity 
compensation  plan  in(-!udes.  but  is  not 
limited  to: 

(aj  any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger. 
spinoff  or  similar  transaction): 

(bj  Any  material  increase  in  benefits 
to  participants,  including  anv  material 
change  that  (ij  permits  a  repricing  (or 
decrease  in  exercise  price)  of 
outstanding  options  (HI  reduces  the 
price  at  which  shares  or  options  to 
purchase  shares  may  be  offered  or  (iii) 
extends  the  duration  of  a  plan: 

(c)  Any  material  expansion  of  the 
class  of  participants  eligible  to 
participate  in  the  plan:  and 

(d)  Any  expansion  in  the  t\'pes  of 
options  or  awards  provided  under  the 
plan. 

(3)  In  general,  if  a  plan  contains  a 
formula  for  automatic  increases  in  the 
shares  available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  (such  as  annual  grants  based 
on  a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer),  the  plan  cannot  have  a  term  in 
excess  often  years  unless  shareholder 
approval  is  obtained  ever\'  ten  years. 
However,  if  a  plan  does  not  contain  a 
formula  and  does  not  impose  a  limit  on 
the  njmher  of  shares  available  for  grant. 
each  grant  under  the  plan  must  be 
approved  by  shareholders.  A 
requirement  that  grants  he  made  out  of 
treasury  shares  or  repurchased  shares 
will  not  alleviate  the  shareholder 
approval  requiremeuis  set  out  in  this 
paragraph. 

(4)  When  preparing-plans  and 
presenting  them  for  shareholder 
approval,  issuers  should  .sfnve  to  make 
plan  terms  easy  to  understand.  Plans 
meant  to  permit  repricing  should  use 
explicit  terminology  to  make  this  intent 
clear. 
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15  j  An  issuer  is  not  permitted  to  use 
repurchased  shares  to  fund  option  plans 
or  grants  without  prior  shareholder 
approval 

I6j  Rule  igfiHUIClliil  provides  that 
plans  or  arrangements  relatmg  to  an 
acquisition  or  merger  do  not  require 
shareholder  approval  where  the  issuer  is 
using  shares  available  under  certain 
plans  acquired  in  acquisitions  or 
mergers  for  certain  post-transaction 
grants.  This  exception  applies  to 
situations  where  the  party  which  is  not 
a  listed  company  following  the 
transaction  has  shares  available  for 
grant  under  pre-existing  plans  that  were 
previously  approved  by  shareholders 
that  meet  the  requirements  of  Rule  IQfjj. 
These  shares  may  be  used  for  post- 
transaction  grants  of  options  and  other 
equity  awards  by  the  listed  compam 
f after  appropriate  adjustment  of  the 
number  of  shares  to  reflect  the 
transaction!,  either  under  the  pre- 
existing plan  or  under  another  plan, 
without  further  shareholder  approval, 
provided  (aj  the  time  during  which 
those  shares  are  available  for  grants  is 
not  extended  beyond  the  period  when 
they  would  have  been  available  under 
the  pre-existing  plan,  absent  the 
transaction,  and  fb)  such  options  and 
other  awards  are  not  granted  to 
individuals  who  were  emploved  bv  the 
granting  company  or  its  subsidiaries  at 
the  time  the  merger  or  acquisition  was 
consummated.  A  plan  adopted  in 
contemplation  of  the  merger  or 
acquisition  is  not  considered  a  pre- 
existing plan  for  purposes  of  this 
exception.  Any  shares  available  for 
issuance  under  an  equity  compensation 
plan  acquired  in  connection  with  a 
merger  or  acquisition  would  be  counted 
in  determining  whether  the  transaction 
involved  the  issuance  of  20%  or  more  of 
the  company's  outstanding  common 
stock,  thus  triggering  the  shareholder 
requirements  under  Rule  19(i)(3)fb). 

(71  A  "tax  qualified,  non- 
discriminator)-  employee  benefit  plan" 
is  one  that  meets  the  requirements  of 
Section  401  fal  or  423  of  the  Internal 
Revenue  Code  and  applicable  Treasun,' 
Department  reoulations. 

(8)  A  "parallel  nonqualified  plan" 
means  a  plan  that  is  a  "pension  plan" 
within  the  meaning  of  the  Emplovee 
Retirement  Income  Securitv  Act 
("ERlSA-j.  29  U.S.C  §  1002,  that  is 
designed  to  work  in  parallel  with  a  plan 
intended  to  be  qualified  under  Internal 
Revenue  Code  Section  401  (a I.  to  provide 
benefits  that  exceed  the  limits  set  forth 
in  Internal  Revenue  Code  Section  402fg) 
fthe  section  that  limits  an  employee's 
annual  pre-tax  contributions  to  a  401fk] 
plan  I.  Internal  Revenue  Code  Section 
401(aj(17]  (the  section  that  limits  the 


amount  of  an  employee's  compensation 
that  can  be  taken  into  account  for  plan 
purposes]  and/or  Internal  Revenue  Code 
Section  415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  be  enacted. 
However,  a  plan  will  not  be  considered 
a  parallel  nonqualified  plan  unless:  (a) 
it  covers  all  or  substantially  all 
employees  of  an  employer  who  are 
participants  in  the  related  qualified 
plan  whose  annual  compensation  is  in 
excess  of  the  limit  of  Code  Section 
401laHl  7)  (or  any  successor  or  similar 
limitation  that  may  be  enactedl;  (b)  its 
terms  are  substantially  the  same  as  the 
qualified  plan  that  it  parallels  except  for 
the  elimination  of  the  limitations 
described  in  the  preceding  sentence; 
and  (cj  no  participant  receives  employer 
equity  contributions  under  the  plan  in 
excess  of  25%  of  the  participant's  cash 
compensation. 

(9j  The  Exchange  precludes  its 
member  organizations  from  giving  a 
proxy  to  vote  on  equih^  compensation 
plans  unless  the  beneficial  owner  of  the 
shares  has  given  voting  instructions. 
This  prohibition  is  codified  in  Article 
XXXIII,  Rule  3  and  will  become  effective 
for  any  meeting  of  shareholders  that 
occurs  on  or  after  the  90th  day  following 
Commission  approval  of  the  change. 
♦         ♦         ♦         *         « 

Tier  II  Corporate  Governance, 
Disclosure,  and  Miscellaneous 
Requirements 

RULE  21.  The  following  Rule  21 
applies  only  to  Tier  II  issuers: 

f[lla)  No  change  to  text. 

(bl  Each  issuer  shall  comply  with  the 
shareholder  approval  requirements 
relating  to  equity  compensation  plans 
set  out  in  Rule  19(j}  of  this  Article  and 
is  subject  to  Interpretation  .06  of  that 
rule 

([2]c)  No  change  to  text. 

([3]d)  No  change  to  text. 

([4]e)  No  change  to  text. 

(\a]l)  No  change  to  text. 

{[h]2)  No  change  to  text. 

{[c]3]  No  change  to  text, 

[[d]4)  No  change  to  text, 

([e]5)  No  change  to  text. 

([f]6)  No  change  to  text. 

([gl  7)  No  change  to  text. 

([h]8)  No  change  to  text. 

([i]9)  No  change  to  text. 

([ijJO)  No  change  to  text, 

([k]n)  No  change  to  text. 

((1]32)  No  change  to  text. 

([m]l3)  No  change  to  text. 

([n]l4)  No  change  to  text. 

([ojJS)  No  change  to  text. 

(iplie)  No  change  to  text. 

([q]3  7)  No  change  to  text. 

imia)  No  change  to  text. 


ARTICLE  XXXIU 
Proxies 


Instructions  of  Beneficia!  Owner 

RULE  3.  A  member  organization  shall 
give  a  proxy  for  stock  registered  in  its 
name,  at  the  direction  of  the  beneficial 
owner.  If  the  stock  is  not  in  the  control 
or  possession  of  the  member 
organization,  satisfacton.'  proof  of  the 
beneficial  ownership  as  of  the  record 
date  may  be  required. 

A  member  organization  mav  give  a 
proxy  to  vote  any  stock  registered  in  its 
name  if  such  organization  holds  such 
stock  as  executor,  administrator, 
guardian,  trustee,  or  in  a  similar 
representative  or  fiduciary'  capacity  with 
authority  to  vote. 

A  member  organization  which  was 
transmitted  proxy  soliciting  material  to 
the  beneficial  owTier  of  stock  and 
solicited  voting  instructions  in 
accordance  with  the  provisions  of  Rule 
2.  and  which  has  not  received 
instructions  from  the  beneficial  owner 
by  the  date  specified  in  the  statement 
accompanying  such  material  mav  give  a 
proxy  to  vote  such  stock,  except  for 
voting  on  equity  compensation  plans  as 
set  forth  below,  provided  the  person 
signing  the  proxy  has  no  knowledge  of 
any  contest  as  to  the  action  to  be  taken 
at  the  meeting  and  provided  such  action 
does  not  include  authorization  for  a 
merger,  consolidation  or  anv  other 
matter  which  may  affect  substantiallv 
the  legal  rights  or  privileges  of  such 
stock. 

A  member  organization  may  not  give 
a  proxy  to  vote  without  instructions 
from  beneficial  owners  when  the  matter 
to  be  voted  upon  authorizes  the 
implementation  of  any  equity 
compensation  plan,  or  any  material 
revision  to  the  terms  of  any  existing 
equity  compensation  plan  (whether  or 
not  shareholder  approval  of  such  plan 
is  required  by  Article  XXXill,  Rules  19 
or  21 1  The  provision  will  become 
effective  for  any  meeting  of  shareholders 
that  occurs  on  or  after  the  90th  day 
following  Commission  approval  of  the 
change. 
***** 

II.  Self-Rpsulators  Organization's 
Statement  ot  the  Purpose  of.  and 
Statutor\  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
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placas  specified  in  Item  111  below.  The 
H.xchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  (.'.  below. of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory- Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1 .  Purpose 

The  Exchange  proposes  to  amend 
certain  provisions  of  the  Exchange's 
rules  to  strengthen  listing  standards 
relating  to  shareholder  approval  for 
equity  compensation  plans. 

Current  CHX  Article  XXVIII.  Rule  19, 
generally  requires  issuers  to  seek 
shareholder  approval  of  stock  option  or 
purchase  plans  pursuant  to  which 
officers  or  directors  might  acquire  stock. 
The  Rule,  however,  contains  an 
exception  for  broadly  based  plans  or 
arrangements  that  include  other 
employees,  as  well  as  for  plans  that 
meet  a  specific  de  minimis  standard.  To 
enhance  investor  confidence  and  to 
ensure  that  the  Exchange's  requirements 
for  shareholder  approval  of  equitv 
compensation  plans  are  not  less 
stringent  than  those  of  other  markets, 
the  Exchange  now  proposes  to  delete 
both  the  de  minimis  exception  and  the 
exception  for  broadly  based  plans  and 
proposes  to  expand  the  rule  to  require 
that  shareholder  approval  be  obtained 
whenever  an  equity  compensation  plan 
is  established  or  materially  amended.  _ 
unless  a  specifically-defined  exception 
applies.'^  The  Exchange  proposes  to 
make  these  requirements  applicable  to 
both  its  Tier  I  and  Tier  II  issuers. f' 

Exceptions.  The  Exchange's  revised 
rule  would  provide  exceptions  for:  (1) 
Warrants  or  rights  issued  generally  to  all 
security  holders  of  the  company  or  stock 
purchase  plans  available  on  equal  terms 
to  all  security  holders:  ~  (2)  certain  tax 
qualified,  non-discriminatory  employee 
benefit  plans,  parallel  non-qualified 
plans,  plans  that  provide  non-U. S. 
employees  with  the  same  benefits  as  tax 
qualified,  nondiscriminatory  employee 
benefit  plans  or  parallel  non-qualified 
plans  or  plans  that  merely  provide  a 
convenient  way  to  purchasj;  shares  on 
the  open  market  or  from  the  issuer:"  (3) 


■  linder  the  Exchange's  proposal,  as  amended,  an 
equity  compensation  plan  is  any  plan  or  other 
arrangement  that  provides  for  the  delivery  of  equity 
securities  (either  newly  issued  or  treasury  shares) 
of  the  listed  company  to  any  officer,  director, 
employee  or  consultant  as  compensation  for 
sen'ices  See  proposed  Interpretation  and  Policv 
06(1)  to  CHX  Rule  19(j). 

'•  Tier  11  governance  standards  are  set  out  in  CHX 
Rule  21 

This  exception  exists  in  the  current  CHX  rule. 
"Sections  (7)  and  (8)  of  proposed  new- 
Interpretation  and  Policy  .06  to  CHX  Rule  19()) 


certain  plans  or  arrangements  relating  to 
an  acquisition  or  merger:  **  and  (4) 
certain  issuances  given  as  material 
inducements  to  a  person's  decision  to 
become  an  employee  of  the  issuer,  so 
long  as  the  issuances  are  approved  by 
the  issuer's  independent  compensation 
committee  or  by  a  majority  of  its 
independent  directors.'"  Under  the 
Exchange's  proposal,  as  amended,  each 
issuer  must  notify  the  Exchange,  in 
'.vriting,  when  it  uses  one  of  these 
exceptions." 

The  Exchange  believes  that  these 
exceptions  are  narrowly-tailored  and 
appropriate.  The  Exchange  believes  that 
shareholder  approval  should  not  be 
separately  required  under  the 
Exchange's  listing  standards  for  tax 
qualified,  nondiscriminatory  employee 
benefit  pjans  because  those  plans  are 
regulated  under  the  Internal  Revenue 
Code  and  Treasury'  Department 
regulations,  which  may  already  contain 
provisions  requiring  shareholder 
approval.  Where  that  approval  is  not 
required,-  the  Exchange  believes  that  the 
additional  protections  from  any 
inappropriate  use  of  these  plans  and 
parallel  aon-qualified  plans  is  provided 
through  the  requirement  that  these 
plans  be  approved  by  the  issuer's 
independent  compensation  committee 
or  a  majority  of  the  issuer's  independent 
directors,  Similarly,  the  Exchange 
believes  that  shareholder  approval  of 
inducement  grants  to  new  employees 
and  directors  is  not  appropriate  because 
of  the  impracticality  of  seeking 
shareholder  approval  during  the 
recruiting  process  and  because  these 
transactions  occur  when  the  company 
has  an  arbi's-length  relationship  with 
the  new  employee  and  its  interests  are 
directly  aligned  with  the  interests  of  its 
shareholders.  The  Exchange  believes 
that  the  Exceptions  associated  with 
mergers  and  acquisitions  are 
appropriate  because  they  do  not  result 

contain  de^nitions  of  the  terms  'tax  qualified,  non- 

discrimina^ry  employee  benefit  plan"  and 

■  parallel  nonqualified  plan."  See  proposed  CHX 

Rulel9(j)(l|(B). 

"This  exdeption  applies  to  plans  or  arrangements 
where  an  istuer  is  converting,  reptecing  or  adjusting 
outstanding  options  or  other  equity  compensation 
awards  to  rJflect  a  merger  or  acquisition  or  where 
the  issuer  ijj  using  shares  available  under  certain 
plans  acquired  in  acquisitions  or  mergers  for  certain 
post-transaqtion  grants,  as  set  out  in  proposed 
Interpretaliin  and  Policv  .06(6)  to  CHX  Rule  19(j). 
See  proposed  CHX  Rule  19(i)(l)(C). 

'"These  issuances  only  qualify-  for  the  exception 
if  they  are  aiade  to  a  person  not  previously  an 
employee  of  director  of  the  issuer  or  following  a 
bona  fide  piriod  of  non-employment  or  non-service. 
If  an  issuer  tises  this  exception,  it  must  promptly 
di.sclose.  inja  press  release,  the  material  terms  of  the 
grant,  including  the  recipient  of  the  grant  and  the 
number  of  iiares  included  in  the  grant.  See 
proposed  CHX  Rule  19(j)(l)(D). 

' '  See  projiosed  CHX  Rule  19{j)(l)(E). 


in  any  increase  in  the  aggregate 
potential  dilution  of  the  cf)mhined 
enterprise. 

In  its  proposed  rules,  the  Exchange 
includes  a  definition  of  the  types  of 
"material  revisions  "  of  a  plan  that 
would  cause  shareholder  approval  to  be 
required.  Specifically,  the  rules  confirm 
that  a  material  revision  includes,  but  is 
not  limited  to,  a  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger  or 
similar  transaction);  a  material  increase 
in  benefits  to  partici[)ants:  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  and 
an  expansion  in  the  types  of  options  or 
awards  provided  under  the  plan.'-' 
Additional  provisions  of  the  proposed 
rules  provide  issuers  with  further 
guidance  about  situations  that  require 
(or  do  not  require)  shareholder 
approval."  ^ 

As  a  final  change,  the  Exchange 
proposes  to  amend  CHX  Article  XXXIII, 
Rule  3,  to  mirror  requirements  now  set 
out  in  NYSE  Rule  452  to  prohibit  a 
member  from  giving  a  proxy  to  vote  on 
a  matter  that  establishes  or  materially 
amends  an  equity  compensation  plan, 
unless  the  member  has  instructions 
from  the  beneficial  owners  of  those 
shares. 

Effective  date.  The  Exc;hange  proposes 
that  the  changes  to  CHX  Rules  19  and 
21  become  effective  upon  Commission 
approval  and  that  existing  equity 
compensation  plans  be  grandfathered. 
Any  material  modifications  to  existing 
(i.e..  grandfathered)  plans  would  be 
subject  to  applicable  shareholder 
approval  requirements  of  these  rules. 
The  Exchange  proposes  that  its  changes 
to  Article  XXXIII.  Rule  :^.  take  effect  for 
any  meeting  of  shareholders  that  occurs 
on  or  after  the  90th  day  following 
Commission  approval  of  the  change. 


'-  See  proposed  Interpretation  and  Policy  .06(2) 
to  CftX  Rule  19(i). 

"For  example,  proposed  Interpretation  and 
Policy  .06(3)  to  CHX  Rule  19(j)  confirms  that  where 
a  plan  contains  an  evergreen  formula  (for  automatic 
increases  in  the  shares  available)  or  an  automatic 
grant  pursuant  to  a  dollar-based  formula,  the  plan 
cannot  have  a  term  in  excess  of  ten  years  unless 
shareholder  approval  is  obtained  every  ten  years. 
Other  provisions  confirm  that  issuers  should  strive 
to  make  plan  terms  easy  to  understand  when 
preparing  plans  and  presenting  them  for 
shareholder  approval  and  that  an  issuer  is  not 
permitted  to  use  repurchased  shares  to  fund  option 
plans  or  grants  without  prior  shareholder  approval. 
See  proposed  Interpretation  and  Policy  .06(4)  and 
(5)  to  CHX  Rule  19(j).  The  Commission  notes  that 
if  a  plan  permits  a  specific  action  without  further 
shareholder  approval,  it  must  be  clear  and  specific 
enough  to  provide  meaningful  shareholder  approval 
of  those  provisions. 
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2.  Statutorv'  Basis 

The  E.xchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act,''' 
in  general,  and  furthers  the  objectives  of 
Section  6(bK5)  of  the  Act.'''  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  its  proposal,  as  amended,  is 
intended  to  be  essentially  identical  to 
those  submitted  bv  the  NYSE  and 
Nasdaq  and  approved  by  the 
Commission.'*' 

B.  Self-Begulatory'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulaton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received.  The  Exchange,  however,  did 
notify  its  issuers  of  the  types  of 
proposed  rule  changes  that  it  was 
contemplating  and  has  not  received  any 
objections  to  those  proposals. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  w'ith  the 
Commission,  and  all  written 
communic  ations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  CS.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-31  and  should  be 
submitted  bv  November  28.  2003. 

IV.  Commission's  Findings  and  Carder 
Granting  .Accelerated  .Approval  to  the 
Proposed  Rule  Change.  As  Amended 

After  careful  review,  the  Commission 
finds  that  the  Exchange's  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and.  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act.'"  Specifically,  the  Commission 
finds  that  approval  of  the  Exchange's 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(5]  of  the  Act  '^  in  that  it  is 
designed  to,  among  other  things, 
facilitate  transactions  in  securities;  to 
prevent  fraudulent  and  manipulative 
acts  and  practices:  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  amended  proposal, 
which  requires  shareholder  approval  of 
equity  compensation  plans  and  which 
follows  the  Commission's  approval  of 
similar  proposals  by  the  NYSE.  Nasdaq, 
and  Amex  '"  is  the  first  step  under  this 
directive  because  it  should  have  the 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Exchange-listed 
companies.^" 

In  addition,  the  Commission  notes 
that  the  Exchange's  proposal,  as 
amended,  is  similar  and  almost 
identical  to  proposals  by  NYSE  and 


'••  15  U.S.C  78f(b). 
•-■ISU.S.C.  78f(b)(5). 
'*  See  supra  note  4. 


■'  ISU.S.C.  78f[b).  In  approving  the  Exchange's 
proposal,  as  amended,  the  Conunission  has 
considered  the  proposed  rules  impact  on 
efiiciencv.  competition  and  capital  formation.  15 
U.S.C.  78c(n. 

""  15  U.S.C.  78f(b)(5) 

'■"See  supra  note  4  The  Commission  notes  that 
it  has  recently  approved  similar  rules  requiring 
shareholder  approval  of  equit>'  compensation  plans 
for  the  Amex  on  an  accelerated  basis.  The  Amex's 
proposal  is  almost  identical  to.  and  based  on.  the 
NYSE  and  Nasdaq  proposals  See  Securities 
Exchange  Act  Release  No.  48610  (October  9.  2003). 
68  FR  59650  (October  16.  2003). 

^°The  Conimission  notes  that  these  new  listing 
standards  will  apply  to  all  companies  listed  on  the 
CHX  and  will  include  both  CHXs  Tier  I  and  Tier 
n  designations. 


Nasdaq  requiring  shareholder  approval 
of  equity  compensation  plans  that  have 
previously  been  approved  by  the 
Commission.-'  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  by  the  Exchange's  amended 
proposal  when  it  approved  these 
proposals.  The  Commission  notes  that 
approval  of  the  Exchange's  proposal,  as 
amended,  will  conform  the  Exchange's 
shareholder  approval  requirements  for 
equity  compensation  plans  with  those  of 
the  NYSE  and  Nasdaq,  and  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE,  Nasdaq, 
and  Amex  issuers.  The  adoption  of 
these  standards  by  the  Exchange  is  an 
important  step  to  ensure  that  issuers 
will  not  be  able  to  avoid  shareholder 
approval  requirements  for  equity 
compensation  plans  based  on  their 
listed  marketplace. 

A.  Exception  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review- 
by  either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  board's  independent  directors, 
under  the  Exchange's  amended 
proposal,  should  prevent  abuse  of  this 
exception  from  shareholder  approval.  In 
addition,  the  Exchange  proposes  to  limit 
its  exception  for  inducement  grants  to 
new  employees  or  to  previous 
employees  being  rehired  after  a  bona 
fide  period  of  interruption  of 
employment,  and  to  new  employees  in 
connection  with  an  acquisition  or 
merger.  The  Commission  believes  that 
these  limitations  should  help  to  prevent 
the  inducement  exception  from  being 
used  inappropriately. 

The  Commission  notes  that  the 
Exchange  is  proposing  to  include  a 
requirement,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules, 
that,  promptly  following  the  grant  of 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved. ^^  jhe 


'■  See  supra  notes  4  and  19 

■'-  This  disclosure  would,  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  vdth  the  Commission.  For 
example.  Item  201(d)  of  Regulation  S-K117CFR 
229.201(d)|  and  Item  201(d)  of  Regulation  S-B  (17 
CFR  228.201(d)]  require  issuers  to  present — in  their 
annual  reports  on  Form  10 — K  or  Form  10-KSB — 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 

Continued 
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Commission  notes  that  the  Exchange  is 

also  proposin'4  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
appnn'al  rules.- '  that  an  issuer  must 
nntif\-  if  in  writing  when  it  uses  this 
exception,  and/or  any  other  exception, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exception  for 
inducement  grants. 

B.  Exception  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exception  from  shareholder 
approval  for  mergers  and  acquisitions 
c;ontains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  onlv  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post  transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  iminediatelv  before  the 
transacti(m.  by  the  post-transaction 
listed  company  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  the 
Exchange's  amended  proposal,  anv 
shares  reserved  for  listing  in  connection 
with  a  merger  or  acquisition  pursuant  to 
this  exception  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  companv's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval  under 
CHXRulel9(i)(.^)(B).  Finally,  the 
Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif>-  it  in  writing  when 
it  uses  this  exception,  and/or  anv  other 
exception,  from  its  shareholder  approval 
requirement.  Based  on  the  above,  the 
Commission  believes  that  the  Exchange 
has  provided  measures  to  ensure  that 
the  e.xception  for  mergers  and 
acquisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C  Exception  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
Nonqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation— 
the  Internal  Revenue  Code  and  Treasury 
regulations— for  tax  qualified  plans  and' 
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shareholders  .ind  equity  cumpensation  plans  that 
have  not  been  approved  by  shareholders. 

' '  Spp  Section  303.^(81  of  the  NYSE's  Listed 
(.ompiiny  Manual  and  NASD  Rules  4310(c)(17)(A) 
and4320(e)(15)(A) 


the  general  limitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exception.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 
a  limitation  under  this  exception  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive 
employer  contributions  under  the  plan 
in  excess  of  25%  of  the  participants' 
cash  compensation.  The  Commission 
further  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notify  it  in  writing  when 
it  uses  this  exception,  and/or  anv  other 
exception,  from  its  shareholder  approval 
requirement.  The  Commission  believes 
that,  taken  together,  these  limitations 
should  reduce  concerns  regarding  abuse 
of  this  exception  from  the  shareholder 
approval  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exceptions  in  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exception  from  the  shareholder 
approval  requirements  for  an  equity 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  tax 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law. 
The  Commission  believes  that  this 
change  will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified,  non-discriminatory  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U. S.  employees. 

D.  Material  Revisions  to  Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules,--*  as  to  what  constitutes 
a  material  revision  to  a  plan.  As  noted 
above,  material  revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules.  A  material  revision 
under  the  Exchange's  amended  proposal 
would  include,  but  is  not  limited  to:  A 
material  increase  in  the  number  of 
shares  to  be  issued  under  the  plan  (other 
than  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction);  a  material  increase  in 
benefits  to  participants,  including  any 
material  change  to  (1)  permit  a  repricing 


-*  See  stipm  note  4;  see  also  supra  note  19. 


(or  decrease  in  exercise  price)  of 
outstanding  options.  (2)  reduce  the  price 
at  which  shares  or  options  to  purchase 
shares  may  be  offered,  or  [3]  extend  the 
duration  of  the  plan:  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan:  and 
an  expansion  of  the  type  of  options  or 
awards  available  under  the  plan.  The 
Exchange's  proposal,  as  amended,  also 
describes  what  would  constitute  a 
material  revision  for  plans  containing  a 
formula  for  automatic  increases  (such  as 
evergreen  plans)  and  automatic  grants 
requiring  shareholder  approval. 

The  Commission  believes  that  the 
Exchange's  non-exclusive  list  of  what 
would  constitute  a  material  revision  to 
a  plan  provides  companies  with  clarity 
and  guidance  for  when  certain 
amendments  and  revisions  to  plans 
would  require  shareholder  approval. 
The  Commission  also  believes  that  the 
Exchange's  proposal  to  conform  its  non- 
exclusive list  with  the  NYSE  and 
Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 
ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E.  Repricing  of  Plans 

The  Commission  notes  that,  under  the 
Exchange's  proposal,  as  amended,  if  a 
plan  is  amended  to  permit  repricing, 
such  an  amendment  would  be 
considered  a  material  amendment  to  a 
plan  requiring  shareholder  approval.  In 
addition,  the  Exchange  recommended  in 
its  proposal  that  plans  meant  to  permit 
repricing  should  explicitly  and  clearly 
state  that  repricing  is  permitted. 

The  Commission  believes  that  the 
Exchange's  proposal,  as  amended, 
should  benefit  shareholders  bv  ensuring 
that  companies  cannot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchange's  approach  to 
repricings  is  similar  to  the  NYSE  and 
Nasdaq's  respective  approaches  to 
repricings.  and  should  offer  companies 
clarity  and  guidance  as  to  when  a 
change  in  a  plan  regarding  the  repricing 
of  options  would  trigger  a  shareholder 
approval  requirement. 

F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Exchange's 
proposal,  as  amended,  provides 
guidance  for  the  treatment  of  evergreen/ 
formula  plans.  More  specifically,  under 
the  Exchange's  proposal,  as  amended,  if 
a  plan  contains  a  formula  for  automatic 
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increases  in  the  shares  available  or  for 
automatic  grants  pursuant  to  a  formula, 
such  plans  cannot  have  a  term  in  e.xcess 
of  ten  years  unless  shareholder  approval 
is  obtained  every  ten  years.  In  addition, 
under  the  flxchange's  proposal,  as 
amended,  if  a  plan  contains  no  limit  on 
the  number  of  shares  available  and  is 
not  a  formula  plan,  then  each  grant 
under  the  plan  will  require  separate 
shareholder  appro\al.  Furthermore,  the 
Exchange's  proposal,  as  amended, 
provides  that  a  requirement  that  grants 
be  made  out  of  treasur\-  or  repurchased 
shares  will  not  alleviate  the  need  for 
shareholder  approval  for  additional 
grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  claritv 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 

G,  Miscellaneous  Provisions 

The  Commission  notes  that  the 
Exchange's  amended  proposal — similar 
to  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval 
rules-"' — incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  pro\ide  a  convenient  wav  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  securitv  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  proposal,  as  amended,  is 
consistent  with  the  NYSE  and  Nasdaq's 
rules  in  this  area  and  should  pro\ide 
greater  clarity  with  respect  to  which 
plans  would  and  would  not  require 
shareholder  approval. 

The  (Commission  notes  that  the 
Exchange's  proposal,  as  amended, 
provides  that  pre-existing  plans,  which 
were  adopted  prior  to  the  SEC's 
appro\al  of  the  Exchange's  amended 
proposal,  would  essentiallv  be 
"grandfathered  "  and  would  not  require 
shareholder  approval  unless  the  plans 
were  niateriallv  amended.  Under  the 


Exchange's  amended  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  NYSE,  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity  Compensation  Plans 

The  Commission  believes  that  the 
Exchange's  proposed  amendment  to 
CHX  Article  XXXIII.  Rule  3,  to  preclude 
broker  voting  on  equity  compensation 
plans  is  consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 
Because  of  the  potential  for  dilution 
from  issuances  under  such  plans, 
shareholders  should  be  making  the 
determination  rather  than  brokers  on 
their  behalf.  The  Commission  further 
notes  that  NASD  rules  do  not  provide 
for  broker  voting  on  any  matters  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans. -^^  Therefore, 
the  Exchange's  proposed  provision 
would  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equity  compensation  plans.  The 
Commission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex,  in  response 
to  the  comments  on  this  issue.-"  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote. 

The  Commission  also  notes  that  the 
Exchange  proposes  to  implement  a 
transition  period  that  would  make  the 
new  rule  eliminating  broker  voting  on 
equity  compensation  plans  applicable 
only  to  shareholder  meetings  that  occur 
on  or  after  the  90th  day  from  the 
effective  date  of  the  Exchange's 
proposal. 

/.  Summary 

Overall,  the  Commission  believes  that 
the  Exchange's  proposal,  as  amended,  is 
similar  to  the  NYSE  and  Nasdaq's 
recently  approved  shareholder  approval 


rules.-"  The  Commission  therefore 
believes  that  the  Exchange's  proposal,  as 
amended,  should  provide  for  more  clear 
and  uniform  standards  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  notes  that,  even  with 
the  availability  of  the  proposed  limited 
exceptions  from  shareholder  approval 
under  the  Exchange's  amended 
proposal,  shareholder  approval  under 
the  new  standards  would  be  required  in 
more  circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  must  notify'  it  in  UTiting  when  it 
uses  one  of  the  exceptions  from  the 
shareholder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  any  of  the 
exceptions.-^  In  addition,  the 
Exchange's  proposed  amendment  to 
CHX  Article  XXXIII,  Rule  3.  which 
would  preclude  broker-dealers  from 
voting  on  equity  compensation  plans 
without  explicit  instructions  from  the 
beneficial  owner,  is  consistent  with  the 
standard  under  current  NYSE  and 
NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  as  amended, 
which  is  similar  to  the  NYSE  and 
Nasdaq's  shareholder  approval  rules,^° 
sets  a  consistent,  minimum  standard  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
believes  that  the  Exchange's  proposal,  as 
amended,  should  help  to  ensure  that 
companies  will  not  make  listing 
decisions  simply  to  avoid  shareholder 
approval  requirements  for  equity 
compensation  plans  and  should  provide 
shcu-eholders  with  greater  protection 
from  the  potential  dilutive  effect  of 
equity  compensation  plans.  Based  on 
the  above,  the  Commission  finds  that 
the  Exchange's  proposal,  as  amended, 
should  help  to  protect  investors,  is  in 
the  public  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Act.*'  The  Commission  therefore  finds 
the  Exchange's  proposal,  as  amended,  to 
be  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

V.  Accelerated  .Approval  of  the 
Exchange's  Proposal  and  .Amendment 
No.l 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposal  and 


i^  See  supra  note  4:  see  also  supra  note  19. 


-'■See  NASD  Rule  2260;  NYSE  Rule  452;  and 
Section  402.08  of  the  NYSE's  Listed  Company 
Manual 

^'  See  supra  notes  4  and  26. 


-"  See  supra  note  4;  see  also  supra  note  19. 
-"See  also  supra  note  22  and  accompanNinf  text 
'"  See  supra  note  4.  see  also  supra  note  19 
"  15  U.S.C.  78nb)(5). 
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.■\mendment  .No.  1  theretci  prior  to  the 
thirtieth  day  rifter  the  date  of 
pubhcation  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
th.it  the  Exchange's  proposal,  as 
amended,  is  similar  to  the  .MYSE  and 
\asda(j's  proposals  requiring 
shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposaN  uer*'  published  for 
comment  in  the  Federal  Register  and 
recently  approved  by  the  Commission.  *-' 
The  Commission  believes  that  it  already 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals." 

The  Commission  believes  that 
accelerated  approval  of  the  Exchange's 
proposal,  as  amended,  is  essential  to 
allow  for  immediate  harmonization  of. 
and  consistency  in.  the  shareholder 
approval  requirements  for  equitv 
compensation  plans  among  the  markets. 
This  will  prevent  issuers  from  making 
listing  decisions  based  on  differences  in 
self-regulatory  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutive  effects  of 
plans  irrespective  of  where  the  security 
trades.  The  Commission  further  believes 
that  making  the  Exchange's  new 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE,  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act,"  to  approve  the 
Exchange's  proposal  and  Amendment 
No.  1  thereto  on  an  accelerated  basis.' 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  •'"•  that  the 
proposed  rule  change  (SR-CHX-2003- 
31)  and  Amendment  No.  1  thereto  are 


'-  See  Securities  Exchange  Act  Release  No.  46620 
(October  8,  2002),  67  FR  63486  (notice  of  the 
NYSE's  proposal).  The  Commission  also  pubUshed 
-  a  correction  to  the  notice  of  the  NYSE's  proposal 
See  Securities  Exchange  Act  Release  No.  44620A 
(October  21.  2002).  67  FR  65617  (October  25,  2002). 
See  Securities  E.xchange  Act  Release  No.  46649 
(October  11.  2002).  67  FR  64173  (notice  of  Nasdaq's 
proposal)  See  supra  note  4;  see  also  supra  note  19. 

'J  Some  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  adoption  by  the  Exchange,  were  in 
response  to  these  comments.  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals.  See  supra  note  4;  see 
also  gtipra  note  19. 

'••  15  U.S.C.  78f(b)(5)  and  78sfb)(2). 

''■  15  U.S.C.  78s(b)(2). 


hereby  approved  on  an  accelerated 

basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  "■ 

lill  M.  Peterson, 

Assistc$it  Secretary. 

(FR  Doc  0.-3-28072  Filed  11-6-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Cincinnati  Stock 
Exchange  Relating  to  Shareholder 
Approval  of  Equity  Compensation 
Plans 

OctobeUSl.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  Is  hereby  given  that  on  October 
1,  2003,  the  Cincinnati  Stock  Exchange 
(■'CSE'|or  "Exchange")  filed  with  the 
Securittes  and  Exchange  Commission 
("SEC]  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  October 
29.  200Q,  the  Exchange  filed 
Amenc^ment  No.  1  to  the  proposed  rule 
change! '  The  Commission  is  publishing 
this  noiice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
and  An^endment  No.  1  thereto  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
implenjent  changes  to  its  listing 
standards  to  adopt  requirements  related 
to  shareholder  approval  of  equity 
compensation  plans  and  to  amend  its 
rules  related  to  the  voting  of  proxies. 
The  Exchange  represents  that  this 
proposed  rule  cTiange  is  part  of  an 
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200.30-3(a)(12). 
C.  78s(b)(l). 
240. 19b-^. 
from  Jennifer  M.  Lamie,  Assistant 
sel  and  Secretary.  CSE,  to  Sapna  C. 
Sp^ial  Counsel.  Division  of  Market 

,  Commission,  dated  October  29.  2003 
("AmendAient  No.  1').  In  Amendment  No.  1.  the 
Exchangejmade  a  technical  correction  to  its 

rule  language  to  fix  two  typographical 
proposed  CSE  Rule  13.6(e)(2).  Because  this 
'  amendment,  it  is  not  subject  to  notice 


ongoing  review  of  the  Exchange's  listing 
standards  aimed  at  helping  to  restore 
investor  confidence  by  strengthening 
corporate  governance  practices. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deleted  language  is 
[bracketed]. 
***** 

Rule  13.3     Proxies 

(a)-(c)  No  change  to  text. 

(dj  Notwithstandirig  the  provisions  of 
this  Rule  13.3.  a  member  mav  not  give 
II  pro.xy  to  vote  without  instructions 
from  beneficial  oivners  when  the  matter 
to  be  voted  upon  authorizes  the 
implementation  ofanv  equitv 
(  ompensation  plan,  or  any  material 
revision  to  the  terms  of  anv  existing 
equity  compensation  plan  (whether  or 
not  stockholder  approval  of  such  plan  is 
required  pursuant  to  Rule  13.61  This 
provision  will  be  effective  for  any 
meeting  of  shareholders  that  occurs  on 
or  after  the  90th  day  following  the 
effective  date  of  this  provision. 
***** 

Rule  13.6     Shareholder  Approval  of 
Equity  Compensation  Plans 

Equity  compensation  plans  can  help 
align  shareholder  and  management 
interests,  and  equity-ba.'ied  awards  are 
often  very  important  components  of 
employee  compensation.  To  provide 
checks  and  balances  on  the  potential 
dilution  resulting  from  the  process  of 
earmarking  shares  to  be  used  for  equity- 
based  awards,  the  Exchange  requires 
that  all  equity  compensation  plans,  and 
any  material  revisions  to  the  terms  of 
such  plans,  be  subject  to  shareholder 
approval,  with  limited  exemptions 
identified  in  this  rule. 

(a  I  Definition  of  Equity  Compensation 
Plan.  An  ■•equity  compensation  plan"  is 
a  plan  or  other  arrangement  that 
provides  for  the  deliven-  of  equitv 
securities  (either  newly  issued  or 
treasurx-  shares)  of  the  listed  company  to 
any  employee,  director  or  other  ser\-ice 
provider  as  compensation  for  senices.  A 
compensator,-  grant  of  options  or  other 
equity  securities  that  is  not  made  under 
a  plan  is  considered  an  "equitv 
compensation  plan"  for  purposes  of 
these  rules. 

(bj  Exceptions  to  Equitv 
Compensation  Plan  Definition.  The 
following  are  not  equity  compensation 
plans,  even  if  the  brokerage  and  other 
costs  of  the  plan  are  paid  for  bv  the 
listed  com  pan  v: 

(1}  Plans  that  are  made  available  to 
shareholders  generally,  such  as  a  typical 
dividend  reinvestment  plan: 

(21  Plans  that  merelv  allow 
employees,  duectors  or  other  service 
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providers  to  elect  to  buy  shares  on  the 
open  market  or  from  the  listed  company 
for  their  current  fair  market  value, 
regardless  of  whether:  ti)  The  shares  are 
delivered  immediately  or  on  a  deferred 
basis:  or  (iij  the  payments  for  the  shares 
are  made  directly  or  by  giving  up 
compensation  that  is  otherwise  due  (for 
example,  through  payroU  deductions). 

Id  Material  Bevisions.  A  "material 
revision ' '  of  an  equity  compensation 
plan  includes,  but  is  not  limited  to.  the 
following: 

(1)  A  material  increase  in  the  number 
of  shares  available  under  the  plan,  other 
than  an  increase  solely  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction. 

Iij  If  a  plan  contains  a  formula  for 
automatic  increases  in  the  number  of 
shares  available  (sometimes  referred  to 
as  an  "evergreen  formula  'I  or  for 
automatic  grants  pursuant  to  a  formula, 
each  such  increase  or  grant  will  be 
considered  a  revision  requiring 
shareholder  approval  unless  the  plan 
has  a  term  of  not  more  than  ten  years. 
Regardless  of  the  term,  this  type  of  plan 
is  referred  to  below  as  a  "formula  plan.  " 
E.xamples  of  automatic  grants  pursuant 
to  a  formula  are:  lAI  annual  grants  to 
directors  of  restricted  stock  ha\ing  a 
certain  dollar  value,  and  (B)  "Matching 
contributions.  "  whereby  stock  is 
credited  to  a  participant's  account 
based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer. 

(ii)  If  a  plan  contains  no  limit  on  the 
number  of  shares  available  and  it  is  not 
a  formula  plan,  then  each  grant  under 
the  plan  will  require  separate 
shareholder  approval  regardless  of 
whether  the  plan  has  a  term  of  not  more 
than  ten  years.  This  t\rpe  of  plan  is 
referred  to  helov/  as  a  "discretionan- 
plan."  A  requirement  that  grants  be 
made  out  of  treasury  shares  or 
repurchased  shares  will  not,  in  itself,  be 
considered  a  limit  or  pre-established 
formula  so  as  ti)  prevent  a  plan  from 
being  considered  a  discretionary  plan. 

I2j  An  expansion  of  the  types  of 
awards  available  under  the  plan. 

131 .4  material  expansion  of  the  class 
of  employees,  directors  or  other  ser\'ice 
providers  eligible  to  participate  in  the 
plan. 

(4)  A  material  ex-tension  of  the  term  of 
the  plan. 

15)  A  material  change  to  the  method 
of  determining  the  strike  price  of 
options  under  the  plan. 

(i)  A  change  m  the  method  of 
determining  "fair  market  value"  from 
the  closing  price  on  the  dote  of  the  grant 
to  the  average  of  the  high  and  low  price 
on  the  date  of  grant  is  an  example  of  a 


change  that  the  Exchange  would  not 

review  as  material. 

(6)  The  deletion  or  limitation  of  any 
provision  prohibiting  repricing  of 
options.  An  amendment  will  not  be 
considered  a  "material  revision"  if  it 
curtails  rather  than  expands  the  scope 
of  the  plan  in  question. 

id)  Repricings.  A  plan  that  does  not 
contain  a  provision  that  specifically 
permits  repricing  of  options  mil  be 
considered  for  purposes  of  this  listing 
standard  as  prohibiting  repricing. 
Accordingly,  any  actual  repricing  of 
options  will  be  considered  a  material 
revision  of  a  plan  even  if  the  plan  itself 
is  not  revised.  This  consideration  will 
not  apply  to  a  repricing  through  an 
exchange  offer  that  commenced  before 
the  date  this  listing  standard  became 
effective.  "Repricing"  means  any  of  the 
following  or  any  other  action  that  has 
the  same  effect: 

(1 )  Lowering  the  strike  price  of  an 
option  after  it  is  granted. 

(2)  Any  other  action  that  is  treated  as 
a  repricing  under  generally  accepted 
accounting  principles. 

(31  Canceling  an  option  at  a  time 
when  its  strike  price  exceeds  the  fair 
market  value  of  the  underlying  stock,  in 
exchange  for  another  option,  restricted 
stock,  or  other  equity,  unless  the 
cancellation  and  exchange  occurs  in 
connection  with  a  merger,  acquisition, 
spin-off  or  other  similar  corporate 
transaction. 

(ej  Exemptions.  The  listing  standard 
does  not  require  shareholder  approval 
of  employment  inducement  awards; 
certain  grants,  plans  and  amendments 
in  the  context  of  mergers  and 
acquisitions;  and  certain  specific  types 
of  plans,  all  described  below.  However. 
these  exempt  grants,  plans  and 
amendments  may  be  made  only  mth  the 
approval  of  the  company's  independent 
compensation  committee  or  the 
approval  of  a  majority  of  the  company's 
independent  directors.  Companies  must 
also  notify  the  Exchange  in  writing 
when  they  use  one  of  these  exemptions. 

(1)  Emploxrment  Inducement  Awards. 
An  employment  inducement  award  is  a 
grant  of  options  or  other  equity-based 
compensation  as  a  material  inducement 
to  a  person  or  persons  being  hired  by  the 
listed  company  or  any  of  its 
subsidiaries,  or  being  rehired  following 
a  bona  fide  period  of  interruption  of 
employment.  Inducement  awards 
include  grants  to  new  employees  in 
connection  with  a  merger  or  acquisition. 
Promptly  following  a  grant  of  any 
inducement  award  in  reliance  on  this 
exemption,  the  listed  company  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 


recipientfsj  of  the  award  and  the 
number  of  shares  involved. 

(2)  Mergers  and  Acquisitions.  Two 
exemptions  apply  in  the  context  of 
corporate  acquisitions  and  mergers. 
First,  shareholder  approval  v^ill  not  be 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equity 
compensation  awards  to  reflect  the 
transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
corporate  acquisitions  and  mergers  may 
be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval.  This  exemption  applies  to 
situations  where  a  party  that  is  not  a 
listed  company  following  the 
transaction  has  shares  available  for 
grant  under  pre-existing  plans  that  were 
previously  approved  by  shareholders.  A 
plan  adopted  in  contemplation  of  the 
merger  or  acquisition  transaction  would 
not  be  considered  "pre-existing"  for 
purposes  of  this  exemption.  Shares 
available  under  such  a  pre-existing  plan 
may  be  used  for  post-transaction  grants 
of  options  and  other  awards  with 
respect  to  equity  of  the  entity  that  is  the 
listed  company  after  the  transaction, 
either  under  the  pre-existing  plan  or 
another  plan,  without  further 
shareholder  approval,  so  long  as: 

(i)  The  number  of  shares  available  for 
grants  is  appropriately  adjusted  to 
reflect  the  transaction; 

(ii)  The  time  during  which  those 
shares  are  available  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction: 
and 

(Hi]  The  options  and  other  awards  are 
not  granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  entities  that  were  its 
subsidiaries  immediately  before  the 
transaction. 

Any  shares  resprved  for  listing  in 
connection  with  a  transaction  pursuant 
to  either  of  these  exemptions  would  be 
counted  by  the  Exchange  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the 
company's  outstanding  common  stock, 
and  thus  require  shareholder  approval. 
These  merger-related  exemptions  will 
not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 
combined  enterprise.  Further,  mergers 
or  acquisitions  are  not  routine 
occurrences  and  are  not  likely  to  be 
abused  Therefore,  the  Exchange 
considers  both  of  these  exemptions  to  be 
consistent  with  the  fundamental  policy 
involved  in  this  standard. 

(3j  Qualified  Plans,  Section  423  Plans 
and  Parallel  Excess  Plans. 
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/;/  Thp  folloutng  types  of  plans,  and 
material  revisions  thereto,  are  exempt 
from  the  shareholder  approval 
requirewent:  lAI  Plans  intended  to  meet 
the  requirements  of  Section  401(a)  of  the 
Internal  Revenue  Code  (e.g..  ESOPs);  (Bj 
plans  intended  to  meet  the  requirements 
of  Section  423  of  the  Internal  Revenue 
Code:  and  ICI  "parallel  excess  plans"  as 
defined  below. 

(HI  Section  401(a)  plans  and  Section 
423  plans  are  already  regulated  under 
the  Internal  Revenue  Code  and  Treasury- 
regulations.  Section  423  plans,  vvfjich 
are  stock  purchase  plans  under  which 
an  employee  can  purchase  no  more 
than  S23.000  ivorth  of  stock  per  vear  at 
a  plan-specified  discount  capped  at 
15%  are  also  required  by  the  Internal 
Revenue  Code  to  receive  shareholder 
approval.  While  Section  401(a]  plans 
and  parallel  plans  are  not  required  to  be 
approved  by  shareholders,  U.S.  GAAP 
requires  that  the  shares  issuedMnder 
these  plans  be  "expensed"  (i.e..  treated 
as  a  compensation  expense  on  the 
income  statement)  by  the  companv 
issuing  the  shares.  An  equity 
compensation  plan  that  provides  nan- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  Section 
401(al  plan.  Section  423  plan  or  parallel 
excess  plan  that  the  listed  companv 
provides  to  its  U.S.  employees,  but  for 
features  necessary  to  comply  with 
applicable  foreign  tax  laiv.  are  also 
e.xempt  from  shareholder  approval 
under  this  section. 

(Hi)  The  term  "parallel  excess  plan" 
means  a  plan  that  is  a  "pension  plan" 
within  the  meaning  of  the  Employee 
Retirement  Income  Security  Act 
("ERISA")  that  is  designed  to  work  in 
parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code 
Section  401(a)  to  provide  benefits  that 
exceed  the  limits  set  forth  in  Internal 
Revenue  Code  Section  402(g)(the  section 
that  limits  an  employee's  annual  pre-tax 
contributions  to  a  401  (k)  plan).  Internal 
Revenue  Code  Section  401(a)(17j(the 
section  that  limits  the  amount  of  an 
employee's  compensation  that  can  be 
taken  into  account  for  plan  purposes) 
and/or  Intf^nal  Revenue  Code  Section 
415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  hereafter  be 
enacted.  A  plan  will  not  be  considered 
a  parallel  excess  plan  unless:  (A)  it 
covers  all  or  substantially  all  employees 
of  an  employer  who  are  participants  in 
the  related  qualified  plan  whose  annual 
compensation  is  in  excess  of  the  limit  of 
Internal  Revenue  Code  Section 
40 lid II 7  7 II or  any  successor  or  similar 
Imuts  that  may  hereafter  be  enacted); 
(Bj  Its  terms  are  substantially  the  same 


as  the  qualified  plan  that  it  parallels 
except  for  the  elimination  of  the  limits 
described  in  the  proceeding  sentence 
and  the  limitation  described  in  clause 
(Cj;  and  (C)  no  participant  receives 
employer  equity  contributions  under  the 
plan  in  excess  of  25%  of  the 
participant's  cash  compensation. 

(fj  Transition  Rules.  Except  as 
provided  below,  a  plan  that  was 
adopted  before  the  date  the  Commission 
order  approving  this  listing  standard 
will  not  be  subject  to  shareholder 
approval  under  this  Rule  13.6  unless 
and  until  it  is  materially  revised. 

(II  In  the  case  of  a  discretionary  plan, 
as  defined  in  "Material  Revisions" 
above,  whether  or  not  previously 
approved  by  shareholders,  additional 
grants  may  be  made  after  the  effective 
date  of  this  Rule  13.6  without  further 
shareholder  approval  only  for  a  limited 
transaction  period,  defined  below,  and 
then  oi)/y  in  a  manner  consistent  with 
past  pit  dice.  In  applying  this  rule,  if  a 
plan  can  be  separated  into  a 
discretionary  plan  portion  and  a  portion 
that  is  uof  discretionan:  the  non- 
discretionary  portion  of  the  plan  can 
continue  to  be  used  separately,  under 
the  appropriate  transition  rule.  For 
example,  if  a  shareholder-approved 
plan  pdrmits  both  grants  pursuant  to  a 
provisifin  that  makes  available  a 
specific  number  of  shares,  and  grants 
pursuafit  to  provision  authorizing  the 
use  of  treasury  shares  without  regard  to 
the  spe'(:ific  share  limit,  the  former 
provision  (but  not  the  latter)  may 
continue  to  be  used  after  the  transition 
period,  under  the  general  rule  above. 

(2)  In  the  case  of  a  formula  plan,  as 
defined  in  "Material  Revisions"  above, 
that  either  (i)  has  not  previously  been 
approved  by  shareholders  or  (ii)  does 
not  haw  a  term  of  ten  years  or  less, 
additiofial  grants  may  be  made  after  the 
effective  date  of  this  Rule  13.6  without 
further  shareholder  approval  only  for  a 
limited  transition  period,  defined  below. 

(3)  The  limited  transition  period 
described  in  subparagraphs  (f)(1)  and 
(f)(2)  above  will  end  upon  the  first  to 
occur  of:  (ij  The  listed  company's  next 
annual  fneeting  at  which  directors  are 
elected  that  occurs  more  than  180  days 
after  the  effective  date  of  this  listing  ' 
standard:  (ii)  the  first  anniversary  of  the 
effective  date  this  Rule  13.6:  and  (Hi)  the 
expiration  of  the  plan. 

(4)  A  shareholder-approved  formula 
plan  may  continue  to  be  used  after  the 
end  of  this  transition  period  if  it  is 
amended  to  provide  for  a  term  often 
years  or  less  from  the  date  of  its  original 
adoption  or,  if  later,  the  date  of  its  most 
recent  shareholder  approval.  Such  an 
amendment  may  be  piade  before  or  after 
the  effective  date  of  this  Rule  13.6,  and 


would  not  itself  be  considered  a 
"material  revision  "  requiring 
shareholder  approval.  In  addition,  a 
formula  plan  may  continue  to  be  used, 
without  shareholder  approval,  if  the 
grants  after  the  effertive  date  of  this 
Rule  13.6  are  made  only  from  the  shares 
available  immediately  before  the 
effective  date  (i.e..  based  on  formulaic 
increases  that  occurred  prior  to  such 
effective  date). 

(g)  Broker  Voting.  For  member  proxy 
requirements  with  respect  to  the 
implementation  of  any  equity 
compensation  plan,  or  any  material 
revisions  to  the  terms  of  any  existing 
equity  compensation  plan,  refer  to  Rule 
13.3. 


II.  Self-Regulator\-  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutor\'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for. 
the  proposed  rule  r:hange  and  discussed 
an\-  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton.-  Organization's 
Statement  of  the  Purpose  of  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

In  conjunction  with  a  review  of  its 
corporate  listing  standards  with  the  goal 
of  enhancing  accountabilitv.  integrity 
and  transparency  of  listed  companies. 
the  Exchange  is  proposing  to  adopt 
listing  standards  related  to  shareholder 
approval  of  equity  compensation  plans 
and  to  amend  its  rules  related  to  the 
voting  of  proxies.^ 


■■  The  Commission  notes  that  the  Exchange  is 
proposing  to  adopt  listing  standards  relating  to 
shareholder  approval  of  equity  compensation  plans 
that  are  similar  to  those  that  tJie  Commission 
recently  approved  for  the  New  York  Stock 
Exchange.  Inc  (-NYSE")  and  the  National 
.Association  of  Securities  Dealers.  Inc.  (-N.ASD"). 
through  its  subsidiary.  The  Nasdaq  Slock  Market. 
Inc.  ("Nasdaq")  .S>p  Securities  Exchange  Ac\ 
Release  No  4fll08  (June  :)0.  2003).  68  FR  39995 
(July  .3.  20U,'3)  (order  approving  File  Nos.  SR-NYSE- 
2002-46  and  SR-N,-\SD-20(J2-140).  See  also 
Securities  Exchange  Act  Release  No  48627  (October 
14.  2003),  68  FR  60426  (October  22.  2003)  (noUce 
of  filing  and  order  granting  accelerated  approval  to 
File  No  SR-N.JiSD-2003-130.  incorporating 
amendments  to  the  NA.SD's  recently  approved 
shareholder  approval  rules  for  equitv  compensation 
plans  applicable  lo  Nasdaq  quoted  securities)  The 
Commission  also  published  a  correction  to  the 
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The  Exchange  is  proposing  to  adopt 
new  CSE  Rule  l.S  6.  which  would 
require  shareholder  approval  of  all 
equity-compensation  plans  and  material 
revisions  to  such  plans,  subject  to 
limited  exemptions.  I'nder  the 
Exchange's  proposal,  an  equity 
compensation  plan  is  defined  as  a  plan 
or  other  arrangement  that  provides  for 
the  delivery  of  equity  securities  {either 
newly  issued  or  treasury  shares)  of  the 
listed  company  to  any  employee, 
director  or  other  service  provider  as 
compensation  for  services,  including  a 
compensatory  grant  of  options  or  other 
equitv  securities  that  is  not  made  under 
a  plan.  The  Exchange  is  also  proposing 
to  provide  clarification  on  certain  plans 
that  would  not  be  considered  equitv 
compensation  plans  under  thi'^ 
definition,  such  as  plans  that  do  not 
provide  for  delivery  of  equity  securities 
of  the  issuer  {e.g..  plans  that  pav  in 
cash)  and  deferred  compensation  plans 
under  which  emplovees  pav  full  current 
market  value  for  deferred  shares. 

In  addition,  the  proposal  provides  for 
certain  types  of  grants  that  are  exempted 
from  shareholder  apprtnal.  These 
limited  exemptions  include:  (1) 
Inducement  awards  to  person's  first 
becoming  an  emplovee  of  an  issuer  or 
any  of  its  subsidiaries,  to  rehires 
following  a  bona  fide  period  of 
employment  interruption,  and  for  grants 
to  new  employees  in  connection  with  a 
merger  or  acquisition;  '  (2)  mergers  and 
acquisitions,  when  conversions, 
replacements  or  adjustments  of 
outstanding  options  or  other  equity 
compensation  awards  are  necessary  to 
reflect  the  transaction,  and  when  shares 
available  under  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval:  and  (3)  plans  intended  to  meet 
the  requirements  of  Section  401(a)  of  the 
hiternal  Revenue  Code''  [e.g..  ESOPs). 
{)lans  intended  to  meet  the  requirements 
of  Section  423  of  the  Internal  Revenue 
Code,^  and  parallel  excess  plans  that 
meet  certain  conditions.  The  Exchange 
also  proposes  that,  in  circumstances  in 
which  equitv  compensation  plans  and 


notice  of  File  No.  SR-NASD-2003-130.  See 
Securities  Exchange  Act  Release  No.  48627A 
(October  22.  2003).  68  FR  61532  (October  28,  2003). 
The  Commission  notes  that  these  additional 
amendments  by  Nasdaq  make  the  NYSE  and 
Nasdaq  proposals  more  consistent  and  uniform.  See 
also  infra  note  (regarding  the  Commission  s  recent 
approval  of  a  similar  proposal  by  the  American 
Stock  Exchange  LLC  ( "Amex")). 

'  The  Exchange  is  also  proposing  to  include  a 
requirement  that  listed  companies  provide  prompt 
public  disclosure  following  the  grant  of  any 
inducement  award  in  reliance  on  the  exempUon. 

6  26  U.S.C.  401(3). 

'26  0.8.0.423. 


amendments  to  plans  are  not  subject  to 
shareholder  approval,  the  plans  and 
amendments  still  must  be  subject  to  the 
approval  of  the  company's  independent 
compensation  committee  or  a  majoritv 
of  the  company's  independent  directors. 
In  addition,  the  Exchange  proposes  that 
an  issuer  must  notif\'  the  Exchange  in 
writing  when  it  uses  any  of  the 
exemptions  from  the  shareholder 
approval  requirements. 

■The  Exchange  is  also  proposing  to 
provide  a  non-exclusive  list  of  "material 
revisions"  to  a  plan  that  w-ould  require 
shareholder  approval.  Within  this  list  of 
revisions,  the  Exchange  proposes  to 
define  the  concepts  of  "evergreen 
plans'"  (i.e..  plans  that  contain  a  formula 
for  automatic  increases  in  the  shares 
available),  "formula  plans"  {i.e..  plans 
that  provide  for  automatic  grants 
pursuant  to  a  formula),  and 
"discretionarv"  plans"  [i.e..  plans  that 
contain  no  limit  on  the  number  of 
shares  available  and  plans  that  are  not 
formula  plans).  The  Exchange  proposes 
that  each  grant  under  a  discretionary 
plan  require  shareholder  approval 
regardless  of  whether  the  plan  has  a 
term  of  not  more  than  10  years. 

Shareholder  approval  will  be  required 
for  plans  adopted  before  the  effective 
date  of  these  proposed  amendments  that 
have  not  been  approved  by  shareholders 
and  have  neither  an  evergreen  formula 
nor  a  specific  number  of  shares 
available  under  the  plan.  The  Exchange 
is  proposing  to  provide  transition  rules 
to  clarif\'  when  shareholder  approval 
will  be  required  for  these  pre-existing 
plans.  In  addition,  during  the  period 
prior  to  the  approval,  pre-existing  plans 
may  be  utilized,  but  only  in  a  manner 
consistent  with  past  practice.  The 
transition  rules  provide  that  an 
evergreen  plan  that  was  approved  by 
shareholders  but  does  not  have  a  ten- 
year  term  must  be:  (1)  Approved  by 
shareholders  before  any  shares  that 
become  available  as  a  result  of  a 
formulaic  increase  are  utilized,  or  (2) 
amended  to  include  a  term  of  no  more 
than  ten  years  from  the  date  the  plan 
was  adopted  or  last  approved  by 
shareholders.  If  the  plan  w-ere  amended 
to  include  such  term,  shareholder 
approval  would  not  be  required.  No 
action  would  be  required,  however,  if  a 
plan  were  frozen  at  the  level  of  shares 
available  at  the  time  the  rule  becomes 
effective.  The  transition  rules  also 
provide  that  repricings  that  have 
commenced  prior  to  the  effectiveness  of 
the  proposal  (i.e.,  exchange  offers  to 
optionees)  will  not  be  subject  to 
shareholder  approval  (assuming  that 
such  repricing  would  not  require 
shareholder  approval  under  other 
Exchange  By-Laws  or  Rules), 


Finally,  the  Exchange  is  also 
proposing  to  amend  CSE  Rule  1 3.3  to 
prohibit  members  from  voting  on  equitv 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  The  Exchange 
proposes  a  transition  period  that  will 
make  these  provisions  of  CBOE  Rule 
13.3  applicable  only  to  shareholder 
meetings  that  occur  on  or  after  the  90th 
day  following  the  date  of  the 
Commission  order  approving  the  rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessan,  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton,'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  w-ith  the 
provisions  of  5  U.S.C.  552,  will  be 


"15  use.  78f(b). 
9  15U.S.C.78f(b)(5). 
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available  for  inspection  and  copving  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
CSE-2003-11  and  should  be  submitted 
by  November  28.  2003. 

IV.  Commissions  Findings  and  Order 
Granting  Act  elerated  Approval  to  the 
Proposed  Rule  Change 

.\fter  careful  review,  the  Commission 
tinds  that  the  Exchange's  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.'"  Specifically,  the  Commission 
finds  that  approval  of  the  Exchange's 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  ' '  in  that  it  is  designed 
to.  among  other  things,  facilitate 
transactions  in  securities:  to  prevent 
fraudulent  and  manipulative  acts  and 
practices;  to  promote  just  and  equitable 
principjes  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest:  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to.  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  proposal,  which 
requires  shareholder  approval  of  equity 
compensation  plans  and  which  follow* 
the  Commission's  approval  of  similar 
proposals  by  the  NYSE.  Nasdaq,  and 
Amex  '-'  is  the  first  step  under  this 
directive  because  it  should  have  the 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Exchange-listed 
ccjmpanies. 

In  addition,  the  Commission  notes 
that  the  E.xchange's  proposal  is  similar 
and  almost  identical  to  proposals  by 
NYSE  and  Nasdaq  requiring  shareholder 
approval  of  equity  compensation  plans 
that  have  previously  been  approved  by 


"M5  L'.S.C  78f(b).  In  approving  the  Exchanges 
proposal,  the  Commission  has  considered  the 
proposed  rules  impact  on  efficiency,  competition 
and  capital  formation   15  U.S.C.  78c(f). 

"15LI.S.C.  78fn)K5). 

"See  supra  note  4.  The  Commission  notes  that 
it  has  recently  approved  similar  rules  requiring 
shareholder  approval  of  equity  compensation  plans 
for  the  Amex  on  an  accelerated  basis.  The  Amex's 
proposal  is  almost  identical  to.  and  based  on.  the 
.NYSE  and  Nasdaq  proposals.  See  Securities 
Exchange  Act  Release  No.  48610  (October  9  2003) 
68  FR  .59650  (October  16.  2003) 


the  Commission."  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  by  the  Exchange's  proposal  when 
it  approved  these  proposals.  The 
Commission  notes  that  approval  of  the 
Exchange's  proposal  will  conform  the 
Exchange's  shareholder  approval 
requirements  for  equity  compensation 
plans  with  those  of  the  NYSE  and 
Nasdaq,  and  will  immediately  impose 
the  same  requirements  on  the 
Exchange's  issuers  as  those  imposed 
upon  NYSE.  Nasdaq,  and  Amex  issuers. 
The  adoption  of  these  standards  by  the 
Exchange  is  an  important  step  to  ensure 
that  issruers  will  not  be  able  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  based  on 
their  liited  marketplace. 

A.  Exeimption  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
by  eithf r  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  board's  independent  directors, 
under  the  Exchange's  proposal,  should 
prevent  abuse  of  this  exemption  from 
shareholder  approval.  In  addition,  the 
Exchange  proposes  to  limit  its 
exemption  for  inducement  grants  to  new 
employees  or  to  previous  employees 
being  rehired  after  a  bona  fide  period  of 
interruption  of  employment,  and  to  new 
employes  in  connection  with  an 
acquisition  or  merger.  The  Commission 
believes  that  these  limitations  should 
help  to  prevent  the  inducement 
exemption  from  being  used 
inappropriately. 

The  Commission  notes  that  the 
Exchange  is  proposing  to  include  a 
requireftient,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules, 
that,  promptly  following  the  grant  of 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved. '•>  The 
Commission  notes  that  the  Exchange  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq >  recently  approved  shareholder 


' '  See  sijpro  notes  4  and  12. 

'••This  disclosure  wrould.  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  Jeports  filed  with  the  Commission.  For 
example,  ftem  201(d)  of  Regulation  S-K  (17  CFR 
229.201(d: )  and  Item  201(d)  of  Regulation  S-B  (17 
CFR  228.2pi(d))  require  issuers  to  present— in  their 
annual  replorts  on  Form  10-K  or  Form  10-KSB— 
separate.  I  ibular  disclosure  concerning  equity 
compensa^on  plans  that  have  been  approved'  by 
sharehold(  rs  and  equity  compensation  plans  that 
have  not  h  len  approved  by  shareholders. 


approval  rules. ''^^  that  an  issuer  must 
nutity  it  m  writing  when  it  uses  this 
exemption,  and/or  any  other  exemption, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exemption  for 
inducement  grants. 

B.  Exemption  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exemption  from  shareholder 
approval  for  mergers  and  acquisitions 
contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  only  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  immediatelv  before  the 
transaction,  by  the  post-transaction 
listed  company  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  the 
Exchange's  proposal,  anv  shares 
reserved  for  listing  in  connection  with 
a  merger  or  acquisition  pursuant  to  this 
exemption  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval.  Finally, 
the  Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif\-  it  in  writing  when 
it  uses  this  exemption,  and/or  any  other 
exemption,  from  its  shareholder  " 
approval  requirement.  Based  on  the 
above,  the  Commission  believes  that  the 
Exchange  has  provided  measures  to 
ensure  that  the  exemption  for  mergers 
and  acquisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C.  Exemption  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
\'onqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation— 
the  Internal  Revenue  Code  and  Treasury 
regulations— for  tax  qualified  plans  and 
the  genera!  limitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exemption.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 


'  ■  See  Section  303A(8)  of  the  NYSE's  Listed 
Company  Manual  and  NASD  Rules  4310(c){17)(A) 
and  4320(e)(15")(A). 
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a  limitation  under  this  exemption  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive 
employer  contributions  under  the  plan 
in  excess  of  25%  of  the  participants' 
cash  compensation.  The  Commission 
further  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notify  it  in  writing  when 
it  uses  this  exemption,  and/or  anv  other 
exemption,  from  its  shareholder 
appro\al  requirement.  The  Commission 
believes  that,  taken  together,  these 
limitations  should  reduce  concerns 
regarding  abuse  of  this  exemption  from 
the  shar«>holder  approxal  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exemptions  in  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exemption  from  the  shareholder 
approval  requirements  for  an  equity 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  Section 
401(a)  plan.  Section  423  plan  or  parallel 
excess  plan  that  the  listed  company 
provides  to  its  U.S.  employees,  but  for 
features  necessary  to  comply  with 
applicable  foreign  tax  law.  The 
Commission  believes  that  this  change 
will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified,  non-discriminatory  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U. S.  employees. 

D.  Material  Revisions  to  Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules."'  as  to  what  constitutes 
a  material  revision  to  a  plan.  As  noted 
above,  material  revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules.  A  material  revision 
under  the  Exchange's  proposal  would 
include,  but  is  not  limited  to:  a  material 
increase  in  the  number  of  shares  to  be 
issued  under  the  plan  (other  than  to 
reflect  a  reorganization,  stock  split, 
merger,  spinoff  or  simiLir  transaction); 
an  expansion  of  the  type  of  awards 
available  under  the  plan:  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  a 
material  extension  of  the  term  of  the 
plan:  a  material  change  to  limit  or  delete 
any  provisions  prohibiting  repricing  of 
options  in  a  plan  or  for  determining  the 
strike  or  exercise  price  of  options  under 


"  See  supra  note  4;  see  also  supra  note  12. 


a  plan.  The  Exchange's  proposal  also 
describes  what  would  constitute  a 
materia!  revision  for  plans  containing  a 
formula  for  automatic:  increases  (such  as 
evergreen  plans i  and  automatic  grants 
requiring  shareholder  approval, 
"^he  Commission  believes  that  the 
Exchange's  non-exclusive  list  of  what 
would  constitute  a  material  revision  to 
a  plan  provides  companies  with  clarity 
and  guidance  for  when  certain 
amendments  and  revisions  to  plans 
would  require  shareholder  approval. 
The  Ckimmission  also  believes  that  the 
Exchange's  proposal  to  conform  its  non- 
exclusive list  with  the  NYSE  and 
Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 
ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E.  Repricing  of  Plans 

The  Commission  notes  that  the 
Exchange's  proposal  provides  that,  if  a 
plan  explicitly  contains  a  repricing 
provision,  shareholder  approval  would 
be  required  to  delete  or  limit  the 
repricing  provisions.  The  Commission 
further  notes  that  the  Exchange's 
proposal  provides  that,  if  a  plan  is  silent 
on  repricing,  it  will  be  considered  as 
prohibiting  repricing  and  shareholder 
approval  would  be  required  to  permit 
repricing  under  the  plan.  The 
Exchange's  proposal  also  clarifies  that 
repricings  that  have  commenced  prior  to 
the  date  of  effectiveness  of  its  proposal 
would  not  be  subject  to  shareholder 
approval,  provided  that  such  repricing 
does  not  require  shareholder  approval 
under  the  Exchange's  existing 
shareholder  approval  rules. 

The  Commission  believes  that  the 
Exchange's  proposal  should  benefit 
shareholders  by  ensuring  that 
companies  cannot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchange's  approach  to 
repricings  is  similar  to. the  NYSE  and 
Nasdaq's  respective  approaches  to 
repricings.  and  should  offer  companies 
clarity  and  guidance  as  to  when  a 
change  in  a  plan  regarding  the  repricing 
of  options  would  trigger  a  shareholder 
approval  requirement. 

F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Exchange's 
proposal  provides  guidance  for  the 
treatment  of  evergreen/formula  plans. 
More  specifically,  under  the  Exchange's 
proposal,  if  a  plan  contains  a  formula 


for  automatic  increases  in  the  shares 
available  or  for  automatic  grants 
pursuant  to  a  formula,  such  plans 
cannot  have  a  term  in  excess  of  ten 
years  unless  shareholder  approval  is 
obtained  every'  ten  years.  In  addition, 
under  the  Exchange's  proposal,  if  a  plan 
contains  no  limit  on  the  number  of 
shares  available  and  is  not  a  formula 
plan,  then  each  grant  under  the  plan 
will  require  separate  shareholder 
approval.  Furthermore,  the  E.xchange's 
proposal  provides  that  a  requirement 
that  grants  be  made  out  of  treasun,'  or 
repurchased  shares  will  not  alleviate  the 
need  for  shareholder  approval  for 
additional  grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  clarity 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 

The  Commission  further  notes  that 
the  Exchange  has  proposed  a  transition 
period  for  evergreen/formula  plans  and 
discretionary  plans.  The  limited 
transition  period  would  end  on  the  first 
to  occur  of  the  following:  (1)  The  listed 
company's  next  annual  meeting  at 
which  directors  are  elected  that  occurs 
more  than  180  days  after  the  date  of  the 
effective  date  of  the  Exchange's 
proposal;  (2)  the  first  anniversan,'  of  the 
effective  date  of  the  Exchanges 
proposal;  or  (3)  the  expiration  of  the 
plan.  The  Commission  believes  that  the 
Exchange's  proposed  transition  period 
for  evergreen/formula  and  discretionary 
plans  should  provide  companies  with 
additional  clarity  and  guidance  as  to 
when  shareholder  approval  would  be 
required  for  such  plans  while  in  the 
transition  period,  and  should  provide 
companies  with  more  time  to  comply 
with  the  Exchange's  new  shareholder 
approval  requirements  for  evergreen/ 
formula  type  plans.  The  Commission 
believes  that  this  period  is  not  so  long 
as  to  permit  abuse  of  the  shareholder 
approval  requirement,  and  at  most,  will 
last  one  year  from  the  date  of  this 
Commission  approval  order. 
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f.'  Mi!<cellaneous  Provisions 

The  Commission  notes  that  the 
Exchange's  proposal— similar  H)  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules  '' — 
incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  way  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
the  NYSE  and  Nasdaq's  rules  in  thi.s 
area  and  should  provide  greater  clarity 
with  respect  to  which  plans  would  and 
would  not  require  shareholder  approval. 

The  Commission  notes  that  the 
Exchange's  proposal  provides,  that  pre- 
existing plans,  which  were  adopted 
prior  to  the  SECs  approval  of  the 
Exchange's  proposal,  would  essentially 
be  "grandfathered"  and  would  not 
require  shareholder  approval  unless  the 
plans  were  materially  amended.  Under 
the  Exchange's  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  NYSE,  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements. 

H  Elimination  of  Broker-Dealer  Voting 
on  Equity  Coijipensation  Plans 

The  Commission  believes  that  the 
Exchange's  proposed  provision.  CSE 
Rule  :i3(d),  to  preclude  broker  voting  on 
equitv  compensation  plans  is  consistent 
with  the  Act.  The  Commission  notes 
that  equity  compensation  plans  have 
become  an  important  issue  for 
shareholders.  Because  of  the  potential 
for  dilution  from  issuant:es  under  such 
plans,  shareholders  should  be  making 
the  determination  rather  than  brokers  on 
their  behalf.  The  C:ommission  further 
notes  that  NASD  rules  do  not  provide 
for  broker  voting  on  any  matters,  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans.'"  Therefore, 
the  Exchange's  proposed  provision 
would  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equitv  compensation  plans.  The 


' '  Spe  supra  note  4:  see  aJso  supra  note  12. 

'"See  N.VSD  Rule  2260:  NTSE  Rule  452  and 
Section  402  08  of  the  NYSE  s  Usted  Company 
Manual 


Comniission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex,  in  response 
to  the  comments  on  this  issue.'*'  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity     " 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote. 

The  Commission  also  notes  that  the 
Exchange  proposes  to  implement  a 
transition  period  that  would  make  the 
new  rule  eliminating  broker  voting  on 
equity  compensation  plans  applicable 
only  tq  shareholder  meetings  that  occur 
on  or  aifter  the  90th  day  from  the 
effective  date  of  the  Exchange's 
proposal. 

/.  Sumfnary 

Oveiiall,  the  Commission  believes  that 
the  Exchange's  proposal  is  similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules.-"  The 
Commission  therefore  believes  that  the 
Exchange's  proposal  should  provide  for 
more  clear  and  uniform  standards  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
notes  that,  even  with  the  availability  of 
the  proposed  limited  exemptions  from 
shareholder  approval  under  the 
Exchang-js  proposal,  shareholder 
approval  under  the  new  standards 
would  be  required  in  more 
circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  must  notify  it  in  writing  when  it 
uses  onfc  of  the  exemptions  from  the 
sharehoilder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  anv  of  the 
exemptions.-'  In  addition,  the 
Exchange's  proposed  amendment  to 
CSE  Rule  13.3,  which  would  preclude 
broker-dealers  from  voting  on  equity 
compensation  plans  without  explicit 
instructions  from  the  beneficial  owner, 
is  consistent  with  the  standard  under 
current  NYSE  and  NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  which  is  similar  to 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules, ^^  sets  a  consistent, 
minimum  standard  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  believes  that  the 
Exchange's  proposal  should  help  to 


ensure  that  companies  will  not  make 
listing  decisions  simply  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  and  should 
provide  shareholders  with  greater 
protection  from  the  potential  dilutive 
effect  of  equity  compensation  plans. 
Based  on  the  above,  the  Commission 
finds  that  the  Exchange's  proposal 
should  help  to  protect  investors,  is  in 
the  pulilic  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Act.- '  The  Commission  therefore  finds 
the  Exchange's  proposal  to  be  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder 

V.  Accelerated  Approval  of  the 
Exchange's  Proposal  and  Amendment 
No.l 

The  Commission  finds  good  cause  for 
■  approving  the  Exchange's  proposal  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  dav  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Exchange  has 
requested  accelerated  approval  of  the 
proposed  rule  change  so  as  to  avoid  a 
delay  in  the  implementation  of  these 
listing  standards  designed  to  protect 
investors  and  the  public  interest,  which 
standards  the  Exchange  represents  are 
substantially  similar  to  standards 
recently  approved  bv  the  Commission 
for  the  NYSE  and  Nasdaq.  The  Exhange 
therefore  believes  that  the  Exchanges 
adoption  of  the  proposed  listing 
standards  presents  no  novel  issues.  The 
Commission  notes  that  the  Exchange's 
proposal  is  similar  to  the  NYSE  and 
Nasdaq's  proposals  requiring 
shareholder  approval  of  equitv 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposals  were  published  for 
comment  in  the  Federal  Register  and 
recently  approved  by  the  Commission.--' 
The  Commission  believes  that  it  already 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals. ^^ 


'"See  supra  notes  4  and  18. 

20  See  supra  note  4;  see  also  supra  note  12. 

"  See  alio  supra  note  14  and  accompanying  text. 

"  See  su^ra  note  4;  see  also  supra  note  12. 


"15U.S.C.  78f(b|(5), 

"  See  Securities  E.xchange  Act  Release  No.  46620 
(October  8.  2002).  67  FR  63486  (notice  of  the 
NYSE's  proposal)  The  Commi.ssion  also  published 
a  correction  to  the  notice  of  the  NYSE's  proposal. 
See  Securities  Exchange  .^ct  Release  No.  44620A 
(October  21.  2002).  67  FR  65617  (October  25.  2002). 
-See  Securities  Exchange  Act  Release  No  46649 
(October  n.  2002).  67  FR  64173  (notice  of  Nasdaq's 
proposal)  See  supra  note  4;  see  also  supra  note  12. 

'■"'Somp  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  adoption  bv  the  Exchange,  were  in 
response  to  these  comments  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
N^'SE  and  Nasdaq  proposals  Sep  supra  note  4;  see 
also  supra  note  12. 
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The  Commission  believes  that 
accelerated  approval  of  the  Exchange's 

proposal  is  essential  lo  allow  for 
immediate  harmonization  of.  and 
consistency  in.  the  shareholder  approval 
requirements  for  equity  compensation 
plans  among  the  markets.  This  will 
prevent  issuers  from  making  listing 
decisions  based  on  differences  in  self- 
regulatory  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutix'e  effects  of 
plans  irrespective  of  where  the  security 
trades.  The  Commissign  further  believes 
that  making  the  Exchange's  new 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
a.s  those  imposed  upon  NYSE.  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act,-^  to  approve  the 
Exchange's  proposal  and  Amendment 
No.  ]  thereto  on  an  accelerated  basis. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 

Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-CSE-2003- 
11)  and  Amendment  No.  1  thereto  are 
hereby  approved  on  an  accelerated 

basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv.'" 

I  ill  M.  Peterson. 

Assistant  Secretan'. 

[FR  Doc.  03-28074  Filed  10-30-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-^8735;  File  No.  SR-PCX- 
2003-50] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  Pacific  Exchange. 
Inc.  Relating  to  its  Shareholder 
Approval  Policy  for  Its  Listed 
Companies  Regarding  Stock  Option 
Plans  and  Other  Equity  Compensation 
Arrangements 

October  31.  2003. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder," 


notice  is  hereby  given  that  on 
September  22,  2003,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"), 
through  its  wholly  owned  subsidiary 
PCX  Equities,  Inc"  ("PCXE"),  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC  "  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
on  an  accelerated  basis 

1.  Self-Regulaton.  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  PCXE.  is 
proposing  to  amend  its  Section  3, 
Corporate  Governance  and  Disclosure 
Policies,  and  more  specifically  PCXE 
Rule  5.3(d),  Shareholder  Approval 
Policy,  relating  to  stock  option  plans 
and  other  equity  compensation 
arrangements.  The  Exchange,  through 
PCXE.  is  also  proposing  to  amend  PCXE 
Rule  9.4,  Proxies  Voting,  to  prohibit  the 
holder  of  an  Equity  Trading  Permit 
("ETP")  from  voting  on  equity 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  The  Exchange 
believes  that  the  proposed  changes  are 
aimed  at  helping  to  restore  investor 
confidence  by  strengthening  listed 
companies'  corporate  governance 
practices. 

Below  is  the  text  of  the  proposed  rule 
change. '  Proposed  new  language  is 
italicized;  proposed  deleted  language  is 
[bracketed]. 


PCX  Equities.  Inc. 
Rule  5 
Listings 

Rules  5.1-5.2 — No  change. 

Section  3.  Corporate  Governance  and 
Disclosure  Policies 

Corporate  Governance  and  Disclosure 
Policies 

Rule  5.3 — No  Change. 

Rule  5.3(a)-5.3(c)— No  Change. 


^6  15  U.S.C.  78f(b)(5)  and  78s(b)l2). 
"15U.S.C.  78s(b)(2) 
-"17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  Upon  the  Exchange's  request,  the  Commission 
made  a  technical  correction  to  the  proposed  rule 
text.  Telephone  conversation  between  Steven  B. 
Matlin.  Senior  Counsel,  Regulaton,'  Policy.  PCX. 
and  Sapna  C.  Patel.  Special  Counsel.  Division  of 
Market  Regulation.  Commission,  on  October  17. 
2003 


Shareholder  Approval  Policy 

Rule  5.3(d)  Shareholder  Approval 
Policy 

Each  issuer  shall  require  shareholder 
approval  of  a  plan  or  arrangement 
pursuant  to  [under]  subparagraphs  (1) 
through  171  below  or,  prior  to  the 
issuance  of  designated  securities  under 
subparagraphs  (8j  ((2)1  through  (11)  [(4)] 
below. [,  when:] 

(1)  Shareholder  Approval.  Except  as 
provided  for  in  this  Rule  5.3(d}  all 
equity-compensation  plans,  and  any 
material  revisions  to  the  terms  of  such 
plans,  must  be  approved  by  the 
shareholders  of  the  listed  companv.  [A 
stock  option  or  purchase  plan  is  to  be 
established  or  other  arrangement  made 
pursuant  to  which  stock  may  be 
acquired  by  officers  or  directors,  except 
for  warrants  or  rights  issued  generally  to 
security  holders  of  the  company  or 
broadly  based  plans  or  arrangements 
including  other  employees  (e.g.,  ESOPs). 

The  Corporation  will  generally  not 
require  shareholder's  approval  as  a 
condition  to  listing  shares  reser\'ed  for 
the  exercise  of  options  when: 

(i)  such  options  are  issued  to  an 
individual,  not  previously  employed  by 
the  company,  as  an  inducement 
essential  to  the  individual's  entering 
into  an  employment  contract  with  the 
company  provided  that  the  potential 
issuance  of  shares  pursuant  to  such 
options  does  not  exceed  5%  of  the 
company's  outstanding  common  stock: 
or 

(ii)  the  establishment  of  a  plan  or 
arrangement  under  which  the  amount- of 
securities  A\'hich  may  be  issued  does  not 
exceed  the  lesser  of  1  %  of  the  number 
of  shares  outstanding  common  stock. 
1%  of  the  voting  power  outstanding,  or 
25.000  shares  and  provided  that  all 
arrangements  adopted  without 
shareholder  approval  in  any  five-year 
period  do  not  authorize,  in  the 
aggregate,  the  issuance  of  more  than 
10%  of  outstanding  common  stock  or 
voting  power  outstanding.  (For  the 
purpose  of  calculating  the  percentage  of 
stock  issued  in  aggregate,  stock  to  be 
issued  pursuant  to  options  which  have 
expired  and/or  been  cancelled  shall  not 
be  included.)] 

(2)  Equity  Compensation  Plan 
Defined.  An  equity-  compensation  plan 
is  a  plan  or  other  arrangement  that 
provides  for  the  delivery  of  equity 
securities  (either  newly  issued  or 
treasury  shares)  of  the  listed  company  to 
any  employee,  director  or  other  sen'ice 
provider  as  compensation  for  sen'ices. 
For  purposes  of  this  rule,  a 
compensatory  grant  of  options  or  other 
equity  securities  that  is  not  made  under 


I 
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a  plan  is.  nonetheless,  an  equity 
rnmpensation  plan. 

lAl  Exceptions.  The  following  are  not 
equity  compensation  plans  even  if  the 
brokerage  and  other  costs  of  the  plan 
are  paid  for  by  the  listed  companv: 

a)  Plans  that  are  made  available  to 
shareholders  generally,  such  as  a  tvpical 
dividend  reinvestment  plan. 

an  Plans  that  merely  allow 
employees,  directors  or  other  service 
providers  to  elect  to  buy  shares  on  the 
open  market  or  from  the  listed  companv 
for  their  current  fair  market  value, 
regardless  of  whether: 

(a]  The  shares  are  delivered 
immediately  or  on  a  deferred  basis;  or 
fbl  The  payments  for  the  shares  are 
made  directly  or  by  giving  up 
compensation  that  is  otherwise  due  (for 
example,  through  payroll  deductions). 

(3)  Material  Revisions.  A  material 
revision  of  an  equity  compensation  plan 
includes,  but  is  not  limited  to.  the 
following: 

(A)  A  material  increase  in  the  number 
of  shares  available  under  the  plan  (other 
than  an  increase  solely  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction). 

H)  If  a  plan  contains  a  formula  for 
automatic  increases  in  the  shares 
available  (sometimes  called  an 
evergreen  formula)  or  for  automatic 
grants  pursuant  to  a  formula,  each  such 
increase  or  grant  wifl  be  considered  a 
revision  requiring  shareholder  approval 
unless  the  plan  has  a  term  of  not  more 
than  ten  years. 

This  type  of  plan  (regardless  of  its 
term)  is  referred  to  as  a  formula  plan. 
E.xamples  of  automatic  grants  pursuant 
to  a  formula  plan  are: 

(a)  Annual  grants  to  directors  of 
restricted  stock  having  a  certain  dollar 
value:  and 

(b)  Matching  contributions,  wherebv 
stock  is  credited  to  a  participant 's 
account  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer. 

(ii)  If  a  plan  contains  no  limit  on  the 
number  of  shares  available  and  is  not  a 
formula  plan,  then  each  grant  under  the 
plan  will  require  separate  shareholder 
approval  regardless  of  whether  the  plan 
has  a  term  of  not  more  than  ten  vears. 

This  type  of  plan  is  referred  to  as  a 
discretionary  plan.  A  requirement  that 
grants  be  made  out  of  treasury  shares  or 
repurchased  shares  will  not.  in  itself  be 
considered  a  limit  or  preestablished 
formula  so  as  to  prevent  a  plan  from 
being  considered  a  discretionary  plan. 

(Bl  An  expansion  of  the  types  of 
awards  available  under  the  plan. 

(C)  A  material  expansion  of  the  class 
of  employees,  directors  or  other  service 
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providers  eligible  to  participate  in  the 
plan. 

(D)  A  material  extension  of  the  term 
of  the  plan. 

(E)  A  material  change  to  the  method 
of  determining  the  strike  price  of 
options  under  the  plan. 

(F)  The  deletion  or  limitation  of  any 
provision  prohibiting  repricing  of 
option^.  An  amendment  will  not  be 
considered  a  Material  Revision  if  it 
curtail  rather  than  expands  the  scope 
of  the  plan  in  question. 

(4)  nepricings.  Repricing  means  any 
of  the  following  or  any  other  action  that 
has  the  same  effect: 

(Aj  ttowering  the  strike  price  of  an 
option.after  it  is  granted. 

(Bj  Any  other  action  that  is  treated  as 
a  repriting  under  generally  accepted 
accounting  principles. 

(C)  Canceling  an  option  at  a  time 
when  its  strike  price  exceeds  the  fair 
market  value  of  the  underlying  stock,  in 
exchar^e  for  another  option,  restricted 
stock,  ^r  other  equity,  unless  the 
cancellation  occurs  in  connection  with 
a  merger,  acquisition,  spin-off  or  other 
similar  corporate  transaction. 

A  plan  that  does  not  contain  a 
provision  that  specifically  permits 
repricing  of  options  will  be  considered 
for  purposes  of  this  rule  as  prohibiting 
repricihg.  Therefore,  any  actual 
repricing  of  options  will  be  considered 
a  matesial  revision  of  a  plan  even  if  the 
plan  itself  is  not  revised.  This 
consideration  will  not  apply  to  a 
repricing  through  an  exchange  offer  that 
commehced  before  the  date  this  rule 
becamd  effective. 

(5)  Exemptions.  This  rule  does  not 
require  shareholder  approval  of 
employment  inducement  awards, 
certain  grants,  plans  and  amendments 
in  the  dpntext  of  mergers  and 
acquisitions,  and  certain  specific  types 
of  plank,  as  described  below,  these 
e.\empt]grants.  plans  and  amendments 
may  be  made  only  with  the  approval  of 
the  listdd  company's  independent 
compertsation  committee  or  the 
approval  of  a  majority  of  the  company's 
indeperident  directors.  Listed 
companies  must  notify  the  Exchange  in 
writing  when  they  use  these  exemptions. 
(A)  Employment  Inducement  Awards. 
An  employment  inducement  award  is  a 
grant  of  options  or  other  equity  based 
comper^ation  as  a  material  inducement 
to  a  person  or  persons  being  hired  by  the 
listed  company  or  any  of  its 
subsidiaries,  or  being  rehired  following 
a  bona  fide  period  of  interruption  of 
employment.  Inducement  awards 
include  grants  to  new  employees  in 
connection  with  a  merger  or  acquisition. 
Promptly  following  a  grant  of  any 
inducement  award  in  reliance  of  this 


exemption,  the  listed  company  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient s)  of  the  award  and  the 
number  of  shares  inyo)yed. 

iBj  Mergers  and  Acquisitions.  In  the 
context  of  corporate  acquisitions  and 
mergers,  the  following  exemptions 
apply: 

(i)  Shareholder  approval  is  not 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equity 
compensations  awards  to  reflect  the 
transaction. 

(ii)  Shares  available  under  certain 
plans  acquired  in  corporate  acquisitions 
and  mergers  may  be  used  for  certain 
post-transaction  grants  without  further 
shareholder  approval.  This  exemption 
applies  where  a  party  that  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approved  by  shareholders.  A  plan 
adopted  in  contemplation  of  the  merger 
or  acquisition  transaction  would  not  be 
considered  pre-existing  for  purposes  of 
this  exemption. 

Shares  available  under  a  pre-existing 
plan  may  be  used  for  post-transaction 
grants  of  options  and  other  awards  with 
respect  to  equity  of  the  entity  that  is  the 
listed  company  after  the  transaction, 
either  under  the  pre-existing  plan  or 
another  plan,  without  further 
shareholder  approval,  so  long  as: 
-     (a)  The  number  of  shares  available  for 
grants  is  appropriately  adjusted  to 
reflect  the  transaction: 

(bl  The  time  during  which  those 
shares  are  available  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction; 
and 

(cj  The  options  and  other  awards  are 
not  granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  entities  that  were  its 
subsidiaries  immediately  before  the 
transaction. 

Any  shares  resened  for  listing  in 
connection  with  a  transaction  pursuant 
to  either  of  these  e.xemptions  would  be 
counted  by  the  Exchange  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the 
company's  outstanding  common  stock 
and  thus  requires  shareholder  approval 
pursuant  to  Rule  5.3(d}(Q)(B}. 

(Dl  Qualified  Plans.  Parallel  E.xcess 
Plans  and  Section  423  Plans.  The 
following  types  of  plans,  and  material 
revisions  thereto,  are  exempt  from  the 
shareholder  approval  requirement: 

(i)  Plans  intended  to  meet  the 
requirement  of  Section  401(0)  of  the 
Internal  Revenue  Code  (e.g.  ESOP); 
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(ii)  Plans  intended  to  meet  the 
rpquirempntf  of  Section  423  of  the 
Internal  Revenue  Code: 

liiij  Parallel  excess  plans.  A  parallel 
excess  plan  is  a  plan  that  is  a  pension 
plan  within  the  meaning  of  the 
Employee  Retirement  Income  Security' 
Act  that  is  designed  to  work  in  parallel 
with  a  plan  intended  to  be  qualified 
under  Internal  Revenue  Code  Section 
401lal  to  provide  benefits  that  exceed 
the  limits  set  forth  in  Internal  Revenue 
Code  Section  402(g)  (the  section  that 
limits  the  contributions  and  benefits 
under  qualified  plans).  Internal  Revenue 
Code  Section  401(a)(l  7)  (the  section  that 
limits  the  amount  of  an  employee's 
compensation  that  can  be  taken  into 
account  for  plan  purposesl  and/or 
Internal  Revenue  Code  Section  415  (the 
section  that  limits  the  contributions  and 
benefits  under  qualified  plans)  and/or 
any  successor  or  similar  limitations  that 
may  hereafter  be  enacted. 

A  plan  will  not  be  considered  a 
parallel  excess  plan  unless: 

(al  It  covers  all  or  substantially  all 
employees  of  an  employer  who  are 
participants  in  the  related  qualified 
plan  whose  annual  compensation  is  in 
excess  of  the  limit  of  Internal  Revenue 
Code  Section  401(a](17)  or  any 
successor  or  similar  limits  that  T%av 
hereafter  be  enacted: 

(bj  Its  terms  are  substantially  the 
same  as  the  qualified  plan  that  it 
parallels  except  for  the  elimination  of 
the  limits  described  in  the  preceding 
sentence  and  the  limitation  described  in 
clause  (c)  below:  and 

(c)  No  participant  receives  employer 
equity  contributions  under  the  plan  in 
excess  of  25%  of  the  participant's  cash 
compensation. 

(iv)  An  equity  compensation  plan  that 
provides  non-l\S.  employees  with 
substantially  the  same  benefits  as  a 
comparable  Section  40I(al  plan.  Section 
423  plan  or  parallel  excess  plan  that  the 
listed  company  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law, 
are  also  exempt  from  shareholder 
approval  under  this  section. 

16)  Transition  Rules.  Except  as 
provided  below,  a  plan  that  was 
adopted  before  the  date  of  the  Securities 
and  Exchange  Commission  order 
approving  this  rule  will  not  be  subject  to 
shareholder  approval  under  this  section 
unless  and  until  it  is  materially  revised. 

In  the  case  of  a  discretionar\'  plan,  as 
defined  in  Rule  5.3(dj(3)(A)(ii'l,  whether 
or  not  previously  approved  by 
shareholders,  additional  grants  may  be 
made  after  the  effective  dote  of  this  rule 
without  further  shareholder  approval 
only  for  a  limited  transition  period. 
defined  below,  and  then  only  in  a 


manner  consistent  with  past  practice.  In 
applying  this  rule,  if  a  plan  can  be 
separated  into  a  discretionary  plan 
portion  and  a  portion  that  is  not 
discretionary,  the  non-discretionary 
portion  of  the  plan  can  continue  to  be 
used  separately,  under  the  appropriate 
transition  rule.  For  example,  if  a 
shareholder  approved  plan  permits  both 
grants  pursuant  to  a  provision  that 
makes  available  a  specific  number  of 
shares,  and  grants  pursuant  to  a 
provision  authorizing  the  use  of  treasury- 
shares  without  regard  to  the  specific 
share  limit,  the  former  provision  (but 
not  the  latter)  may  continue  to  be  used 
after  the  transition  period,  under  the 
general  rule. 

In  the  case  of  a  formula  plan,  as 
defined  m  Rule  5^3(dj(3j(A)(i).  that 
either  has  not  previously  been  approved 
by  shareholders  or  does  not  have  a  term 
often  years  or  less,  additional  grants 
may  be  made  after  the  effective  date  of 
this  rule  without  further  shareholder 
approval  only  for  a  limited  transition 
period  defined  below. 

The  limited  transition  period  will  end 
upon  the  first  to  occur  of: 

(Aj  The  listed  company's  next  annual 
meeting  at  which  directors  are  elected 
that  occurs  more  than  180  days  after  the 
effective  date  of  this  rule; 

(Bj  The  first  anniversary  of  the 
effective  date  of  this  rule;  and 

(C)  The  expiration  of  the  plan. 

A  shareholder  approved  formula  plan 
may  continue  to  be  used  after  the  end 
of  this  transition  period  if  it  is  amended 
to  provide  for  a  term  of  ten  years  or  less 
from  the  date  of  its  original  adoption  or, 
if  later,  the  date  of  its  most  recent 
shareholder  approval.  Such  an 
amendment  may  be  made  before  or  after 
the  effective  date  of  this  rule,  and  would 
not  itself  be  considered  a  material 
revision  reauiring  shareholder  approval. 

A  formula  plan  may  continue  to  be 
used,  without  shareholder  approval,  if 
the  grants  after  the  effective  date  of  this 
rule  are  made  only  from  the  shares 
available  immediately  before  the 
effective  date,  in  other  words,  based  on 
formulaic  increases  that  occurred  prior 
to  such  effective  date. 

(7)  Broker  Voting.  The  Exchange  will 
preclude  its  ETP  Holders  from  giving  a 
proxy  to  vote  on  equity  compensation 
plans  unless  the  beneficial  owTier  of  the 
shares  has  given  voting  instructions. 
This  is  codified  in  Rule  9.4  (Proxy 
Voting).  Amended  Rule  9.4  v\ill  be 
effective  for  any  meeting  of  shareholders 
that  occurs  on  or  after  the  90th  day    " 
following  the  date  of  the  Securities  and 
Exchange  Commission  order  approving 
the  rule  change. 

(8/1(2)1  The  issuance  will  result  in  a 
chamge  of  control  of  the  issuer. 


(9/1(3)1  In  connection  with  the 
acquisition  of  the  stock  or  assets  of 
another  company,  shareholder  approval 
is  needed  in  the  following 
circumstances: 

MJ!(i)]  If  any  director,  officer,  or 
substantial  shareholder  of  the  listed 
company  has  a  5%  or  greater  interest  (or 
such  persons  collectively  have  a  10%  or 
greater  interest),  directly  or  indirectly, 
in  the  company  or  assets  to  be  acquired 
or  in  the  consideration  to  be  paid  in  the 
transaction  (or  series  of  related 
transactions)  and  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  could  result  in  an 
increase  in  outstanding  common  shares 
or  voting  power  of  5%  or  more;  or 

(Bj[(ii))  Where  the  present  or  potential 
issuance  of  common  stock,  or  securities 
convertible  into  or  exercisable  for 
common  stock  (other  than  in  a  public 
offering  for  cash),  could  result  in  an 
increase  in  outstanding  common  shares 
of  20%  or  more  or  could  represent  20% 
or  more  of  the  voting  power  outstanding 
before  the  issuance  of  such  stock  or 
securities. 

fI0j[(4)]  In  connection  with  a 
transaction  other  than  a  public  offering 
involving: 

M/[(i)]  The  sale  or  issuance  by  the 
company  of  common  stock  (or  securities 
convertible  into  or  exercisable  for 
common  stock)  at  a  price  less  than  the 
greater  of  book  or  market  value,  which 
together  with  sales  by  officers,  directors 
or_principal  shareholders  of  the 
company  equals  20%  or  more  of 
presently  outstanding  common  stock,  or 
20%  or  more  of  the  presently 
outstanding  voting  power;  or 

(Bj[{h)\  The  sale  or  issuance  by  the 
company  of  common  stock  (or  securities 
convertible  into  or  exercisable  for 
common  stock)  equal  to  20%  or  more  of 
presently  outstanding  stock  or  voting 
power  for  less  than  the  greater  of  book 
or  market  value  of  the  stock. 

(11)[[5)]  Exceptions  may  be  made 
upon  application  to  the  Corporation 
when: 

Mj[(i)]  The  delay  in  securing 
shareholder  approval  would  seriously 
jeopardize  the  financial  viability  of  the 
enterprise;  and 

(Bj[(ii)]  Reliance  by  the  company  on 
this  exception  is  expressly  approved  by 
the  audit  committee  of  the  board  or  a 
comparable  body. 

A  company  relying  on  this  exception 
must  mail  to  all  shareholders,  no  later 
than  ten  days  before  issuance  of  the 
securities,  a  letter  alerting  them  to  its 
omission  to  seek  the  shareholder 
approval  that  would  otherwise  be 
required  and  indicating  that  the  audit 
committee  of  the  board  or  a  comparable 
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hndy  has  expressly  approved  the 
nxceptinn. 

Commentary: 

ni-.02— No  Change. 

Rule  5.3(e)-5.3(o)No  Change. 
*         »         •         *        * 

Rule  9 

Conducting  Business  With  the  Public 

•  *  «  ♦  * 

«D  7963M  Proxies  Voting 

Rule  9.4.  No  ETP  Holder  shall  give  a 
prnxy  vote  that  authorizes  the 
implementation  of  anv  equity 
compensation  plan,  or  any  material 
revision  to  the  terms  of  any  existing 
equity  compensation  plan  (whether  or 
not  stockholder  approval  of  such  plan  is 
required  by  Rule  3.3(dl(l)-(7IJ.  unless 
the  beneficial  ovvner  of  the  shares  has 
given  voting  instructions.  This  provision 
for  equity  compensation  plans  shall  be 
effective  for  any  meeting  of  shareholders 
that  occurs  on  or  after  the  90th  dav 
following  the  date  of  the  Securities  and  ■ 
Exchange  Commission  order  approving 
the  rule  change.  In  all  other  matters 
besides  equity  compensation  plans,  no 
ETP  Holder  shall  sign  or  give  a  proxy  to 
vote  anv  stork  registered  in  the  name  or 
control  of  such  ETP  Holder  unless  (a) 
the  ETP  Holder  is  the  actual  owner 
thereof,  (b)  pursuant  to  the  written 
instructions  of  such  actual  owner,  or  (c) 
pursuant  to  the  rules  of  another  national 
securities  exchange  to  which  he  or  she 
or  his  or  her  firm  is  responsible. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  111  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

In  light  of  the  ref;ei,j,t  failures  of  a 
number  of  significant  companies  due  to 
the  lack  of  diligence,  ethics  and 
controls,  the  Exchange,  through  PCXE. 
chose  to  review  its  corporate  governance 
and  disclosure  policies.  In  September 


2002,  the  PCXE  Board  of  Directors 
formed  a  subcommittee  to  review  the 
PCXE's  current  corporate  governance 
and  disclosure  standards.  The  Exchange 
represents  that  the  goal  of  tlie 
subcommittee  was  to  enhance  the 
accouatability,  integrity  and 
transparency  of  the  Exchange's  listed 
companies.  The  Exchange  fnrther 
represents  that  it  took  its  first  step 
towards  improving  the  corporate 
governance  and  disclosure  standards  for 
its  listed  companies  bv  proposing 
revisions  to  PCXE  Rule  5.3  to  comply 
with  the  requirements  of  the  Sarbanes- 
Oxley  Act  of  2002.-* 

At  the  request  of  Commission  staff, 
the  Exchange  reviewed  its  Shareholder 

AppfovalPolicy  for  its  listed 
companies.  The  subcommittee  reviewed 
the  New  York  Stock  Exchange.  Inc. 
("NYSE")  and  the  National  Association 
of  Securities  Dealers.  Inc.("NASD")/The 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq")'s 
new  shareholder  approval  requirements 
for  equity  compensation  plans.'-  The 
Exchange  proposes  to  adopt  a 
shareholder  approval  requirement  for 
equity  Compensation  plans  that  is 
almost  identical  to  the  policy  adopted 
by  the  NYSE. 

The  Exchange  proposes  to  amend 
PCXE  Rule  5.3(d)  to  require  shareholder 
approval  of  all  equity  compensation 
plans  and  material  revisions  to  such 
plans,  subject  to  limited  exemptions. 
The  Exchange  represents  that  the  new- 
standards  in  PCXE  Rule  5, 3(d)  will 
apply  to  all  companies  listed  under 
PCX's  Tier  1  and  Tier  II  designations. 
Under  the  Exchange's  proposal,  an 
equity  aompensation  plan  is  defined  as 
a  plan  or  other  arrangement  that 
provides  for  the  delivery  of  equity 
securities  (either  newly  issued  or 
treasury  shares)  of  the  listed  company  to 
any  employee,  director  or  other  service 
provider  as  compensation  for  services, 
including  a  compensatory  grant  of 
options  or  other  equity  securities  that  is 
not  made  under  a  plan.  The  Exchange 


*  See  Filfe  No.  SR-K;X-2003-35. 

^  See  SeiuritiBs  Exchange  Act  Release  No.  48108 
(June  30. 2)003).  68  FR  39995  (July  3,  2003)  (order 
appro vingJFile  Nos.  SR-NYSE-2002-46  and  SR- 
NASE)-20(J2-140).  See  also  Securities  Exchange  Act 
Release  Nq  48627  (October  14-.  2003),  68  FR  60426 
(October  Zt.  2003)  (notice  of  filing  and  order 
granting  accelerated  approval  to  File  No.  SR- 
NASD-20(l3-l  30.  incorporating  amendments  to  the 
NASDs  recently  approved  shareholder  approval 
rules  for  e(Juity  compensation  plans  applicable  to 
Nasdaq  qu|)ted  securities).  The  Commission  also 
published  6  correction  to  the  notice  of  File  No  SR- 
NASD-2003-130.  See  SecuriUes  Exchange  Act 
Release  No.  48627A  (October  22,  2003),  68  FR 
61532  (October  28,  2003).  The  Commission  notes 
thai  these  additional  amendments  by  Nasdaq  make 
the  NYSE  and  Nasdaq  proposals  more  consistent 
and  uniforti.  See  also  infra  note  13  (regarding  the 
Commissions  recent  approval  of  a  similar  proposal 
by  the  American  Stock  Exchange  LLC  ("Amex")). 


is  also  proposing  to  provide  clarification 
on  certain  plans  that  would  not  be 
considered  equity  compensation  plans 
under  this  definition,  such  as  plans  that 
do  not  provide  for  delivery  of  equity 
securities  of  the  issuer  {e.g.,  plans  that 
pay  in  cash)  and  deferred  compensation 
plans  under  which  employees  pay  full 
current  market  value  for  deferred  shares. 
In  addition,  the  proposal  provides  for 
certain  types  of  grants  that  are  exempted 
from  shareholder  approval.  These 
limited  exemptions  include:  (1) 
Inducement  awards  to  person's  first 
b(!coming  an  employee  of  an  issuer  or 
any  of  its  subsidiaries,  to  rehires 
following  a  bona  fide  period  of 
employment  interruption,  and  for  grants 
to  new  employees  in  connection  with  a 
merger  (jr  ac:quisition:*'  (2)  mergers  and 
acquisitions,  when  conversions, 
replacements  or  adjustments  of 
outstanding  options  or  other  equity 
compensation  awards  are  necessary  to 
refic'ct  the  transaction,  and  when  shares 
available  under  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval:  and  (3)  plans  intended  to  meet 
the  requirements  of  Section  401(a)  of  the 
Internal  Revenue  Code'  (e.g..  ESOPs), 
plans  intended  to  meet  the  requirements 
of  Section  423  of  the  Internal  Revenue 
Code,"  and  parallel  excess  plans  that 
meet  certain  conditions.  The  Exchange 
also  proposes  that,  in  circumstances  in 
which  equity  compensation  plans  and 
amendments  to  plans  are  not  subject  to 
shareholder  approval,  the  plans  and 
amendments  still  must  be  subject  to  the 
approval  of  the  company's  independent 
compensation  committee  or  a  majority 
of  tfre  company's  independent  directors. 
In  addition,  the  Exchange  proposes  that 
an  issuer  must  notify  the  Exchange  in 
writing  when  it  uses  anv  of  the 
exemptions  from  the  shareholder 
approval  requirements. 

The  Exchange  is  also  proposing  to 
provide  a  non-exclusive  list  of  -material 
revisions"  to  a  plan  that  would  require 
shareholder  approval.  Within  this  list  of 
revisions,  the  Exchange  proposes  to 
define  the  concepts  of  "evergreen 
plans"  {i.e..  plans  that  contain  a  formula 
for  automatic  increases  in  the  shares 
available),   'formula  plans"  {i.e..  plans 
that  provide  for  automatic  grants 
pursuant  to  a  formula),  and 
"discretionary  plans  "  {i.e.,  plans  that 
contain  no  limit  on  the  number  of 
shares  available  and  plans  that  are  not 

"The  Exchange  is  also  proposing  to  include  a 
requirement  that  listed  compciiiies  provide  prompt 
public  disclosure  following  the  grant  of  any 
inducement  award  in  reliance  on  the  exemption 

■  26  U.S.C  401(a) 

8  26U.S.C.  923. 
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formula  plans).  The  Exchange  proposes 
that  each  grant  under  a  discretionarv 
plan  require  shareholder  approval 
regardless  of  whether  the  plan  has  a 
term  of  not  more  than  ten  vears. 
,   Shareholder  approval  will  be  required 
for  plans  adopted  before  the  effective 
date  of  these  proposed  amendments  that 
have  not  been  approved  by  shareholders 
and  have  neither  an  evergreen  formula 
nor  a  specific  number  of  shares 
available  under  the  plan.  The  Exc:hange 
is  proposing  to  provide  transition  rules 
to  clarif\'  when  shareholder  approval 
will  be  required  for  these  pre-existing 
plans.  In  addition,  during  the  period 
prior  to  the  approval,  pre-existing  plans 
may  be  utilized,  but  only  in  a  manner 
consistent  with  past  practice.  The 
transition  rules  provide  that  an 
evergreen  plan  that  was  approved  bv 
shareholders  but  does  not  have  a  ten- 
year  term  must  be:  (1)  Approved  by 
shareholders  before  any  shares  that 
become  available  as  a  result  of  a 
formulaic  increase  are  utilized,  or  (2) 
amended  to  include  a  term  of  no  more 
than  ten  vears  from  the  date  the  plan 
was  adopted  or  last  approved  bv 
shareholders.  If  the  plan  were  amended 
to  include  such  term,  shareholder 
approval  would  not  be  required.  No 
action  would  be  required,  however,  if  a 
plan  were  frozen  at  the  level  of  shares 
available  at  the  time  the  rule  becomes 
effective.  The  transition  rules  also 
provide  that  repricings  that  have 
commenced  prior  to  the  effectiveness  of 
the  proposal  (j.e..  exchange  offers  to 
optionees)  will  not  be  subject  to 
shareholder  approval  (assuming  that 
such  repricing  did  not  require 
shareholder  approval  under  existing 
Exchange  rules). 

Finally,  the  Exchange  is  also 
proposing  to  prohibit  the  holder  of  an 
ETP  from  voting  on  equity 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  The  Exchange 
proposes  a  transition  period  that  will 
make  these  provisions  of  PCXE  Rule  9.4 
applicable  only  to  shareholder  meetings 
that  occur  on  or  after  the  90th  dav 
following  the  date  of  the  Commission 
order  approving  this  rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.'*  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,'"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 


trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received, 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4.'50  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  pile  No. 
SR-PCX-2003-50  and  should  be 
submitted  by  November  28.  2003.  * 

IV,  Commission's  Findings  and  Order 
Granting  .Accelerated  .Approval  to  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  Exchange's  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act."  Specifically,  the  Commission 
finds  that  approval  of  the  Exchange's 


proposal  is  consistent  with  Section 
6fb){5}  of  the  Act '-  in  that  it  is  designed 
to,  among  other  things,  facilitate 
transactions  in  securities;  to  prevent 
fraudulent  and  manipulative  acts  and 
practices;  to  promote  just  and  equitable 
principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  proposal,  which 
requires  shareholder  approval  of  equity 
compensation  plans  and  which  follows 
the  Commission's  approval  of  similar 
proposals  by  the  NYSE.  Nasdaq,  and 
Amex  '  ^  is  the  first  step  under  this 
directive  because  it  should  have  the 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Exchange-listed 
companies.'" 

In  addition,  the  Commission  notes 
that  the  Exchange's  proposal  is  similar 
and  almost  identical  to  proposals  by 
NYSE  and  Nasdaq  requiring  shareholder 
approval  of  equity  compensation  plans 
that  have  previously  been  approved  by 
the  Commission.'""  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  by  the  Exchange's  proposal  when 
it  approved  these  proposals.  The 
Commission  notes  that  approval  of  the 
Exchange's  proposal  will  conform  the 
Exchange's  shareholder  approval 
requirements  for  equity  compensation 
plans  with  those  of  the  NYSE  and 
Nasdaq,  and  will  immediately  impose 
the  same  requirements  on  the 
Exchange's  issuers  as  those  imposed 
upon  NYSE,  Nasdaq,  and  Amex  issuers. 
The  adoption  of  these  standards  by  the 
Exchange  is  an  important  step  to  ensure 
that  issuers  will  not  be  able  to  avoid 
shareholder  approval  requirements  for 


«15  U.S.C.  78(0)). 
'0  15  U.S.C.  78f(b)(5). 


"  15  U.S.C.  78f(b).  In  approving  the  Exchange's 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(f).  . 


'-15U.S.C.  78f(b)(5). 

' '  See  supra  note  5.  The  Commission  notes  that 
it  has  recently  approved  similar  rules  requiring 
shareholder  approval  of  equity*  compensation  plans 
for  the  Amex  on  an  accelerated  basis.  The  Amex's 
proposal  is  almost  identical  to.  and  based  on.  the 
NYSE  and  Nasdaq  proposals.  See  Securities 
Exchange  Act  Release  No.  48610  (October  9.  2003), 
68  FR  59650  (October  16,  2003). 

'■•The  Commission  notes  that  these  new  listing 
standards  in  PCXE  Rule  5.3(d)  will  apply  to  all 
companies  listed  on  the  PCX  and  will  include  both 
PCX's  Ti^r  I  and  Tier  11  designations. 

'^  See  supra  notes  5  and  13. 
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equity  compensation  plans  based  on 
their  listed  marketplace. 

A.  Exemption  t mm  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  believes  that  the 
roquiroment  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
by  either  the  issuer's-independent 
compensation  committee  or  a  majority 
nf  the  hoard's  independent  directors. 
under  the  Exchange's  proposal,  should 
prevent  abuse  of  this  exemption  from 
shareholder  approval.  In  addition,  the 
Exchange  proposes  to  limit  its 
exemption  for  inducement  grants  to  new 
employees  or  to  previous  employees 
being  rehired  after  a  bona  fide  period  of 
interruption  of  employment,  and  to  new- 
employees  in  connection  w-ith  an 
acquisition  or  merger.  The  Commission 
believes  that  these  limitations  should 
help  to  prevent  the  inducement 
exemption  from  being  used 
inapprnpriatelv. 

The  Commission  notes  that  the 
Exchange  is  proposing  to  include  a 
reciuirement,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules, 
that,  promptly  following  the  granUpf 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved.  "•  The 
Commission  notes  that  the  Exchange  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
approval  rules. "'  that  an  issuer  must 
notify  it  in  writing  when  it  uses  this 
exemption,  and/or  any  other  exemption, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exemption  for 
uiducement  grants. 

B.  Exemption  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exemption  from  shareholder 
approval  for  mergers  and  acquisitions 
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"This  disclosure  would,  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  with  the  Commission.  For 
example,  item  20:(d)  of  Regulation  S-K  |17  CFR 
229.2ni(d)l  and  item  201(d)  of  Regulation  S-B  |17 
CFR  228.201(d)|  require  issuers  to  present— in  their 
annual  reports  on  Form  10-K  or  Form  tO-KSB— 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 
shareholders  and  equity  compensation  plans  that 
have  not  been  approved  by  shareholders 

' "  See  Section  303A(8)  of  th'e  NYSE's  Usled 
Company  Manual  dnd  NASD  RuJes  4310(c)(17)|AI 
and4320(e)(15)(A) 


contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  onlv  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  c»mpany  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  the 
Exchange's  proposal,  any  shares 
reserved  for  listing-in  connection  with 
a  merger  or  acquisition  pursuant  to  this 
exemption  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the'company's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval  under 
PCXE  Rule  5.3(d)(9)(B).  Finally,  the 
Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notify  it  in  writing  when 
it  uses  this  e.xemption,  and/or  any  other 
exemption,  from  its  shareholder 
approval  requirement.  Based  on  the 
above,  the  Commission  believes  that  the 
Exchange  has  provided  measures  to 
ensure  fiiat  the  exemption  for  mergers 
and  acqjuisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C.  ExenXption  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
Nonqudjified  Plans 

The  Qommission  believes  that,  given 
the  extensive  government  regulation— 
the  Intefnal  Revenue  Code  and  Treasun,- 
regulations— for  tax  qualified  plans  and 
the  general  limitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significaint  dilution  as  a  result  of  this 
exemption.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 
a  limitation  under  this  exemption  that  a 
plan  woiild  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive 
employer  contributions  under  the  plan 
in  exces$  of  25%  of  the  participants' 
cash  compensation.  The  Commission 
further  qotes  that  the  Exchange 
propose^  an  additional  requirement  that 
an  issue?  must  notify  it  in  writing  when 
it  uses  this  exemption,  and/or  anv  other 
exemption,  from  its  shareholder 
approval  requirement.  The  Commission 
believes  that,  taken  together,  these 
limitations  should  reduce  concerns 
regarding  abuse  of  this  exemption  from 
the  sharaholder  approval  requirements. 


In  addition,  the  Commission  notes 
that,  similar  to  the  exemptions  in  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exemption  from  the  shareholder 
approval  requirements  for  an  equity 
compensation  plan  that  provides  n'on- 
U.S.  employees  with  substantially  the 
same  benefits  as  a  comparable  Section 
401(a)  plan.  Section  423  plan  or  parallel 
excess  plan  that  the  listed  company 
provides  to  its  U.S.  emplovees,  but  for 
features  necessary  to  comply  with 
applicable  foreign  tax  law.  the 
Commission  believes  that  this  change 
will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified,  non-discriminatorv  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U. S.  employees. 

D.  Material  Revisions  to  Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules. '«  as  to  what  constitutes 
a  material  revision  to  a  plan.  As  noted 
above,  material  revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules.  A  material  revision 
under  the  Exchange's  proposal  would 
include,  but  is  not  Hniited  to:  A  material 
increase  in  the  number  of  shares  to  be 
issued  under  the  plan  (other  than  to 
reflect  a  reorganization,  stock  split, 
merger,  spinoff  or  similar  transaction); 
an  expansion  of  the  type  of  awards 
available  under  the  plan;  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  a 
material  extension  of  the  term  of  the 
plan;  a  material  change  to  limit  or  delete 
any  provisions  prohibiting  repricing  of 
options  in  a  plan  or  for  determining  the 
strike  or  exercise  price  of  options  under 
a  plan.  The  Exchange's  proposal  also 
describes  what  would  constitute  a 
material  revision  for  plans  f  ontaining  a 
formula  for  automatic  increases  (such  as 
evergreen  plans)  and  automatic  grants 
requiring  shareholder  approval. 

The  Commission  believes  that  the 
Exchange's  non-exclusive  list  of  what 
would  constitute  a  material  revision  to 
a  plan  provides  companies  with  clarity 
and  guidance  for  when  certain 
amendments  and  revisions  to  plans 
would  require  shareholder  approval. 
The  Commission  also  believes  that  the 
Exchange's  proposal  to  conform  its  non- 
exclusive list  with  the  NYSE  and 
Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 


"  See  supra  note  5;  see  also  supra  note  13. 
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ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E.  Repricing  of  Plans 

The  Commission  notes  that  the 
Exchange's  proposal  provides  that,  if  a 
plan  explicitly  contains  a  repricing 
provision,  shareholder  approval  would 
be  required  to  delete  or  limit  the 
repricing  provisions.  The  Commission 
further  notes  that  the  Exchange's 
proposal  provides  that,  if  a  plan  is  silent 
on  repricing,  it  will  be  considered  as 
prohibiting  repricing  and  shareholder 
approval  would  be  required  to  permit 
repricing  under  the  plan.  The 
Exchange's  proposal  also  clarifies  that 
repricings  that  have  commenced  prior  to 
the  date  of  effectiveness  of  its  proposal 
would  not  be  subject  to  shareholder 
approval,  provided  that  such  repricing 
does  not  require  shareholder  approval 
under  the  Exchange's  existing 
shareholder  approval  rules. 

The  Commission  believes  that  the 
Exchange's  proposal  should  benefit    ' 
shareholders  by  ensuring  that 
companies  cannot  do  a  repricing  of 
options,  which  can  have  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchanges  approach  to 
repricings  is  similar  to  the  NYSE  and 
Nasdaq's  respective  approaches  to 
repricing.-^,  and  should  offer  companies 
clarity  and  guidance  as  to  when  a 
change  in  a  plan  regarding  the  repricing 
of  options  would  trigger  a  shareholder 
approval  requirement. 

F.  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Exchange's 

proposal  provides  guidance  for  the 
treatment  of  evergreen/formula  plans. 
More  specifically,  under  the  Exchange's 
proposal,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  or  for  automatic  grants 
pursuant  to  a  formula,  such  plans 
cannot  have  a  term  in  excess  often 
years  unless  shareholder  approval  is 
obtained  every  ten  years.  In  addition, 
under  the  Exchange's  proposal,  if  a  plan 
contains  no  limit  on  the  number  of 
shares  available  and  is  not  a  formula 
plan,  then  each  grant  under  the  plan 
will  require  separate  shareholder 
approval.  Furthermore,  the  Exchange's 
proposal  provides  that  a  requirement 
that  grants  be  made  out  of  treasury  or 
repurchased  shares  will  not  alleviate  the 
need  for  shareholder  approval  for 
additional  grants. 


The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  clarity 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury'  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 

The  Commission  further  notes  that 
the  Exchange  has  proposed  a  transition 
period  for  evergreen/formula  plans  and 
discretionary  plans.  The  limited 
transition  period  would  end  on  the  first 
to  occur  of  the  following:  (1)  The  listed 
company's  next  annual  meeting  at 
which  directors  are  elected  that  occurs 
more  than  180  days  after  the  date  of  the 
effective  date  of  the  Exchange's 
proposal;  (2)  the  first  anniversar\-  of  the 
effective  date  of  the  Exchange's 
proposal:  or  (3)  the  expiration  of  the 
plan.  The  Commission  believes  that  the 
-Exchange's  proposed  transition  period 
for  evergreen/formula  and  discretionary 
plans  should  provide  companies  with 
additional  clarity  and  guidance  as  to 
when  shareholder  approval  would  be 
required  for  such  plans  while  in  the 
transition  period,  and  should  provide 
companies  with  more  time  to  comply 
with  the  Exchange's  new  shareholder 
approval  requirements  for  evergreen/ 
formula  type  plans.  The  Commission 
believes  that  this  period  is  not  so  long 
as  to  permit  abuse  of  the  shareholder 
approval  requirement,  and  at  most,  will 
last  one  year  from  the  date  of  this 
Commission  approval  order. 

G.  Miscellaneous  Proxisions 

The  Commission  notes  that  the 
Exchange's  proposal'similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules  ^^ — 
incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  way  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
the  NYSE  and  Nasdaq's  rules  in  this 


area  and  should  provide  greater  clarity 
with  respect  to  which  plans  would  and 
would  not  require  shareholder  approval. 

The  Commission  notes  that  the 
Exchange's  proposal  provides  that  pre- 
existing plans,  which  were  adopted 
prior  to  the  SEC's  approval  of  the 
Exchange's  proposal  ..would  essentially 
be  'grandfathered"  and  would  not 
require  shareholder  approval  unless  the 
plans  were  materially  amended.  Under 
the  Exchange's  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  NYSE,  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity  Compensation  Plans 

The  Commission  believes  that  the 
Exchanges  proposed  amendment  to 
PCX  Rule  9.4  to  preclude  broker  voting 
on  equity  compensation  plans  is 
consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 
Because  of  the  potential  for  dilution 
from  issuances  under  such  plans, 
shareholders  should  be  making  the 
determination  rather  than  brokers  on 
their  b^alf.  The  Commission  further 
notes  that  NASD  rules  do  not  provide 
for  broker  voting  on  any  matters  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans. -'^'  Therefore, 
the  Exchange's  proposed  provision 
would  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equity  compensation  plans.  The 
Commission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex,  in  response 
to  the  comments  on  this  issue. 2'  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote.   - 

The  Commission  also  notes  that  the 
Exchange  proposes  to  implement  a 
transition  period  that  would  make  the 
new  rule  eliminating  broker  voting  on 


''■>  See  supra  note  5;  see  also  supra  note  13. 


-"See  N.ASD  Rule  2260,  NYSE  Rule  452:  and 
Section  402.08  of  the  NTSE's  Ljsted  Companv 
Manual. 

-'  See  supra  notes  5  and  20. 
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equity  compensation  plans  applicable 
only  to  shareholder  meetings  that  occur 
on  or  after  the  90th  day  from  the 
effective  date  of  the  Exchange's 
proposal, 

/  Summon' 

Overall,  the  Commission  believes  that 
the  Exchange's  proposal  is  similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules.--  The 
Commissitm  therefore  believes  that  the 
Exchange's  proposal  should  provide  for 
more  clear  and  uniform  standards  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
notes  that,  even  with  the  availabilitv  of 
the  proposed  limited  exemptions  from 
shareholder  approval  under  the 
Exchange's  proposal,  shareholder 
approval  under  the  new  standards 
would  be  required  in  more 
circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  must  notif\-  it  in  writing  when  it 
uses  one  of  the  exemptions  from  the 
shareholder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  an\'  of  the 
exemptions,- '  In  addition,  the 
Exchange's  proposed  amendment  to 
PCXE  Rule  9.4,  which  would  preclude 
broker-dealers  from  voting  on  equitv 
compensation  plans  without  explicit 
instructions  from  the  beneficial  owner, 
is  consistent  with  the  standard  under 
current  NY.SE  and  NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  which  is  similar  to 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules, -'■»  sets  a  c:onsistent. 
minimum  standard  for  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  believes  that  the 
Exchange's  proposal  should  help  to 
ensure  that  companies  will  not  make 
listing  decisions  simply  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  and  should 
provide  shareholders  with  greater 
protection  from  the  potential  dilutive 
effect  of  equity  compensation  plans. 
Based  on  the  above,  the  Commission 
finds  that  the  Exchange's  proposal 
should  help  to  protect  investors,  is  in 
the  public  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Act.-'''  The  Commission  therefore  finds 


-'  See  supra  note  5;  see  also  supra  note  13 
"See  also  supra  note  16  and  accompanying  text. 
"  See  supra  note  5:  see  also  supra  note  13. 
"15  U.S.C  78f(b)(5). 


the  Exchange's  proposal  to  be  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder. 

V.  Accelerated  Approval  of  the 
Exchange's  Proposal 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register,  The  Commission  notes 
that  the  Exchange's  proposal  is  similar 
to  the  NYSE  and  Nasdaq's  proposals 
requiring  shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposals  were  published  for 
comment  in  the  Federal  Register  and 
recently  approved  by  the  Commission,-'' 
The  Commission  believes  that  it  alreadv 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals. ^^ 

The  Commission  believes  that 
accelerated  approval  of  the  Exchange's 
proposal  is  essential  to  allow  for 
immediate  harmonization  of,  and 
consistency  in,  the  shareholder  approval 
requirements  for  equity  compensation 
plans  among  the  markets.  This  will 
prevent  issuers  from  making  listing 
decisions  based  on  differences  in  self- 
regulatorv'  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutive  effects  of 
plans  irrespective  of  where  the  security 
trades.  The  Commission  further  believes 
that  making  the  Exchange's  new 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE,  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act,2«  to  approve  the 
Exchange's  proposal  on  an  accelerated 
basis. 


^"^  See  Securities  Exchange  Act  Release  No.  46620 
(October  8.  2002),  67  FR  63486  (notice  of  the 
t^SE's  proposal).  The  Commission  also  published 
a  correction  to  the  notice  of  the  NYSE's  proposal. 
See  Securities  Exchange  Act  Release  No.  44620A 
(October  21,  2002).  67  FR  65617  (October  25,  2002). 
See  Securities  Exchange  Act  Release  No.  46649 
(October  11,  2002),  67  FR  64173  (notice  of  Nasdaq's 
proposal).  See  supra  note  5:  see  also  svpra  note  13, 

*"  Some  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  edoplion  by  the  Exchange,  were  in 
response  to  these  comments.  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals.  See  supra  note  5;  see 
also  supra  note  13. 

-» 15  U.S.C,  78f(b)(5)  and  78s(b)(2). 


VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'^  that  the 
proposed  rule  change  (SR-PCX-200.3- 
50)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authoritv."' 

Jill  M.  Peterson, 

Assistant  Secretar\'. 

[FR  Doc,  03-28077  Filed  1 1-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48736;  File  No.  SR-Phlx- 
2003-67] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Shareholder 
Approval  of  Equity  Compensation 
Plans  and  the  Voting  of  Proxies 

October  31.  2003, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  30,  2003.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange  ")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  fiescribed  in  Items  1  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delete  the 
introductorv  language  and  subsection 
(a)  of  Phlx  Rule  850,  Shareholder 
Approval  Policy,  and  replace  it  with 
rule  text  and  commentary-  regarding 
shareholder  approval  of  equity 
compensation  plans  that  tracks  the 
National  Association  of  Securities 
Dealers,  Inc.'s  ("NASD  ")  Rule  4350(i) 
and  NASD  IM  4350-5, '  The  Exchange 


'"15  use.  78s(b)12). 

3°17CFR200.30-3(a)(12). 

■  15  use,  78s(b)(l), 

•^17CFR240  19b-4 

'The  Commission  notes  thrfl  the  Exchange  is 
proposing  to  adopt  listing  standards  relating  to 
shareholder  approval  of  equity  compensation  plans 
that  are  similar  to  those  that  the  Commission 
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also  proposes  to  amend  Phlx  Rule  862. 
Proxies  at  Direction  of  Owner,  to 
preclude  broker  voting  on  equitv 
compensation  plans. 

Below  is  the  text  of  the  proposed  rule 
change.-^  Proposed  new  language  is 
italicized:  proposed  deleted  language  is 
Ibrackeledj. 


Rule  850.  Shareholder  Approval  Policy 

Rule  850.  [A  listed  company  shall 
require  shareholder  approval  of  the 
issuance  of  securities  in  connection 
with  the  following: 

(a)  Options  plans  or  other  special 
remunerations  plans  for  directors, 
officers  or  key  employees.)  Each  issuer 
shall  require  shareholder  approval  prior 
to  the  issuance  of  designated  securities 
under  subparagraph  (a),  (b),  or(c) 
below: 

(aj  When  a  stock  option  or  purchase 
plan  is  to  he  established  or  materially 
amended  or  other  equity  compensation 
arrangement  made  or  materially 
amended  pursuant  to  which  options  or 
stock  may  he  acquired  hv  officers, 
directors,  employees,  or  consultants, 
e.xcept  for: 

a  I  Warrants  or  rights  issued  generally 
to  all  security  holders  of  the  company  or 
stock  purchase  plans  available  on  equal 
terms  to  all  security  holders  of  the 
company  Isuch  as  a  dividend 
reinvestment  plani:  or 

fiil  Tax  qualified.  non-discriminator\- 
employee  benefit  plans  (e.g.,  plans  that 
meet  the  requirements  of  Section  401(aj 
or  423  of  the  Internal  Revenue  Code)  or 
parallel  nonqualified  plans,  provided 
such  plans  are  approved  by  the  issuer's 
independent  compensation  committee 


recently  approved  for  Uie  New  York  Stock 
Exchange.  Inc.  ('NYSE')  and  the  NASD,  through  its 
subsidiarv'.  The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq").  Sep  Securities  Exchange  Act  Release 
No.  48108  (June  30.  2003).  68  FR  39995  (Julv  3. 
2003)  (order  approving  File  Nos  SR-NYSE-2002- 
46  and  SR-NASD-2002-140).  See  also  Securities 
Exchange  Act  Release  No.  48627  (October  M.  2003), 
68  FR  60426  (October  22.  2003)  (notice  of  filing  and 
order  granting  accelerated  approval  to  File  No.  SR- 
NASD-2003-130.  incorporating  amendments  to  the 
NASD's  recently  approved  shareholder  approval 
rules  for  equity  compensation  plans  applicable  to 
Nasdaq  quoted  securities).  The  Commission  also 
published  a  correction  to  the  notice  ot  File  No  SR- 
NASD-2003-130  See  SecuriUes  Exchange  Act 
Release  No.  48627A  (Octot)er  22,  2003),  «3  FR 
61532  (October  28,  2003).  The  Commission  notes 
that  these  additional  amendments  by  Nasdaq  make 
the  NYSE  and  Nasdaq  proposals  more  consistent 
and  uniform  See  also  infra  note  (regarding  the 
Commission's  recent  approval  of  a  similar  proposal 
by  the  American  Stock  Exchange  LLC  ("Amex ")). 
■■  Upon  the  Exchanges  request,  the  Commission 
made  a  technical  correction  to  the  proposed  rule 
text  Telephone  conversation  between  Carta 
Behnfeldt,  Director,  Legal  Department  New  Product 
Development  Group.  Phlx.  and  Sapna  C  Patel, 
Special  Counsel,  Division  of  Market  Regulation. 
Commission,  on  October  31,  2003. 


or  a  majority  of  the  issuer's  independent 
directors,  or  plans  that  merely  provide 
a  convenient  way  to  purchase  shares  on 
the  open  market  or  from  the  issuer  at 
fair  market  value:  or 

(Hi)  Plans  or  arrangements  relating  to 
an  acquisition  or  merger  as  permitted 
under  the  Commentary  to  this  rule;  or 

(iv)  Issuances  to  a  person  not 
previously  an  employee  or  director  of 
the  company,  or  following  a  bonafide 
period  of  non-employment,  as  an 
inducement  material  to  the  individual's 
entering  into  employment  with  the 
company,  provided  such  issuances  are 
approved  by  either  the  issuer's 
independent  compensation  committee 
or  a  majority  of  the  issuer's  independent 
directors.  Promptly  foUomng  an 
issuance  of  any  employment 
inducement  grant  in  reliance  on  this 
exception,  a  company  must  disclose  in 
a  press  release  the  material  terms  of  the 
grant,  including  the  recipient! s)  of  the 
grant  and  the  number  of  the  shares 
involved. 

Issuers  shall  notify  the  Exchange  no 
later  than  15  calendar  days  prior  to 
establishing  or  materially  amending  a 
stock  option  plan,  purchase  plan  or 
other  equity  compensation  arrangement 
pursuant  to  which  stock  may  be 
acquired  by  officers,  directors, 
employees,  or  consultants  without 
shareholder  approval. 

(b)  No  change. 

(c)  No  change. 
***** 

Commentary 

Employee  ownership  of  company 
stock  can  be  an  effective  tool  to  align 
employee  interests  ivith  those  of  other 
shareholders.  Stock  option  plans  or 
other  equity  compensation 
arrangements  can  also  assist  in  the 
recruitment  and  retention  of  employees, 
which  is  especially  critical  to  young, 
growing  companies,  or  companies  with 
insufficient  cash  resources  to  attract 
and  retain  highly  qualified  employees. 
However,  these  plans  can  potentially 
dilute  shareholder  interests.  As  such. 
Rule  850(a)  ensures  that  shareholders 
have  a  voice  in  these  situations,  given 
this  potential  for  dilution. 

Rule  850(al  requires  shareholder 
approval  when  a  plan  or  other  equity 
compensation  arrangement  is 
established  or  materially  amended.  For 
these  purposes,  a  material  amendment 
would  include,  but  not  be  limited  to,  the 
following: 

(II  Any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction); 


121  Any  material  increase  in  benefits 
to  participants,  including  any  material 
change  to:  (ij  permit  a  repricing  (or 
decrease  in  exercise  pricel  of 
outstanding  options,  (ii)  reduce  the 
price  at  which  shares  or  options  to 
purchase  shares  may  be  offered,  or  (Hi) 
extend  the  duration  of  a  plan: 

(3)  Any  material  expansion  of  the 
class  of  participants  eligible  to 
participate  in  the  plan:  and 

(41  Any  expansion  in  the  types  of 
options  or  awards  provided  under  the 
plan. 

While  general  authority  to  amend  a 
plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 
a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required. 
However,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  pursuant  to  a  dollar-based 
formula  (such  as.  annual  grants  based 
on  a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  the  participant  elects  to 
deferl,  such  plans  cannot  have  a  term  in 
excess  often  years  unless  shareholder 
approval  is  obtained  ever\'  ten  vears. 
However,  plans  that  do  not  contain  a 
formula  and  do  not  impose  a  limit  on 
the  number  of  shares  available  for  grant 
would  require  shareholder  approval  of 
each  grant  under  the  plan.  A 
requirement  that  grants  be  made  out  of 
treasury^  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  requirements. 

As  a  general  matter,  when  preparing 
plans  and  presenting  them  for 
shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easy  to 
understand.  In  that  regard,  it  is 
recommended  that  plans  meant  to 
permit  repricing  use  explicit 
terminology  to  make  this  clear. 

Rule  850(a)  provides  an  exception  to 
the  requirement  for  shareholder 
approval  for  warrants  or  rights  offered 
generally  to  all  shareholders.  In 
addition,  an  exception  is  provided  for 
tax  qualified,  non-discriminator\' 
employee  benefit  plans  as  well  as 
parallel  nonqualified  plans  as  these 
plans  are  regulated  under  the  Internal 
Revenue  Code  and  Treasury  Department 
regulations.  An  equity  compensation 
plan  that  provides  non-U. S.  employees 
with  substantially  the  same  benefits  as 
a  comparable  tax  qualified,  non- 
discriminatory employee  benefit  plan 
that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessar\-  to 
comply  with  applicable  foreign  tax  law, 
are  also  exempt  from  shareholder 
approval  under  this  section. 
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Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has 
an  arm 's  length  relationship  with  the 
new  employees  Inducement  grants  for 
these  purposes  include  grants  of  options 
or  stock  to  new  employees  in  connection 
with  a  merger  or  acquisition.  The  rule 
requires  that  such  issuances  must  be 
approved  by  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors. 
The  rule  further  requires  that  promptly 
following  an  issuance  of  any 
employment  inducement  grant  in 
reliance  on  this  exception,  a  company 
must  disclose  in  a  press  release  the 
material  terms  of  the  grant,  including 
the  recipientlsj  of  the  grant  and  the 
number  of  shares  involved. 

In  addition,  plans  or  arrangements 
involving  a  merger  or  acquisition  do  not 
require  shareholder  approval  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  shares 
available  under  certain  plans  acquired 
in  acquisitions  and  'nergers  may  be 
used  for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approved  by  shareholders  and  meet  the 
requirements  of  this  Rule  850lal.  These 
shares  may  be  used  for  post-transaction 
grants  of  options  and  other  equity 
awards  by  the  listed  company  lafter 
appropriate  adjustment  of  the  number 
of  shares  to  reflect  the  transaction), 
either  under  the  pre-existing  plan  or 
arrangement  or  another  plan  or 
arrangement,  withoujt  further 
shareholder  approval,  provided:  (Ij  The 
time  during  which  tho^e  shares  are 
available  for  grants  is  not  extended 
beyond  the  period  whf^  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  or 
its  subsidiaries  at  the  time  the  merger  or 
acquisition  was  consummated.  The 
Exchange  would  view  a  plan  or 
arrangement  adopted  in  contemplation 
of  the  merger  or  acquisition  transaction 
as  not  pre-existing  for  purposes  of  this 
exception.  This  exception  is  appropriate 
because  it  will  not  result  in  any  increase 
in  the  aggregate  potential  dilution  of  the 
combined  enterprise.  In  this  regard,  any 
additional  shares  available  for  issuance 
under  a  plan  or  arrangement  acquired 


in  connection  with  a  merger  or 
acquisition  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock,  thus 
triggering  the  shareholder  approval 
requirements  under  Rule  850(cj. 

Inducement  grants,  tax  qualified  non- 
discriminatory benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  by  either  the  issuer's 
independent  compensation  committee, 
or  a  majority  of  the  issuer's  independent 
directors.  It  should  also  be  noted  that  a 
company  would  not  be  permitted  to  use 
repurchased  shares  to  fund  option  plans 
or  grants  without  prior  shareholder 
approval. 

For  purposes  of  Rule  850fa),  including 
this  Commentary,  the  term  "parallel 
nonqualified  plan  "  means  a  plan  that  is 
a  "pension  plan'  within  the  meaning  of 
the  Employee  Retirement  Income 
Security  Act  I  'ERISA"),  29  U.S.C. 
§  1002  (1999).  that  is  designed  to  work 
in  parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code 
Section  401  (a),  to  provide  benefits  that 
exceed  the  limits  set  forth  in  Internal 
Revenue  Code  Section  402(gl(the 
section  that  limits  an  employee's  annual 
pre-tax  contributions  to  a  401(kl  plan). 
Internal  Revenue  Code  Section 
401(a)ll7)  (the  section  that  limits  the 
amount  of  an  employee's  compensation 
that  can  be  taken  into  account  for  plan 
purposes]  and/or  Internal  Revenue  Code 
Section  415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  thereafter 
be  enacted.  However,  a  plan  will  not  be 
considered  a  parallel  nonqualified  plan 
unless:  (i)  It  covers  all  or  substantially 
all  employees  of  an  employer  who  are 
participants  in  the  related  qualified 
plan  whose  annual  compensation  is  in 
excess  of  the  limit  of  Code  Section 
401(a)fl  7)  (or  any  successor  or  similar 
limitation  that  may  hereafter  be 
enacted):  (ii)  its  terms  are  substantially 
the  same  as  the  qualified  plan  that  it 
parallels  except  for  the  elimination  of 
the  limitations  described  in  the 
preceding  sentence;  and,  (Hi)  no 
participant  receives  employer  equity 
contributions  under  the  plan  in  excess 
of  25%  of  the  participant's  cash 
compensation. 

Rule  8501a)  and  this  Commentary  will 
become  effective  upon  Securities  and 
Exchange  Commission  approval; 
however,  existing  plans  will  be 
grandfathered.  Any  material 
modification  to  plans  in  place  or 
adopted  after  the  effective  date  will 
require  shareholder  approval. 


The  Exchange  will  preclude  its 
member  organizations  from  giving  a 
proxy  to  vote  on  equity-compensation 
plans  unless  the  beneficial  owner  of  the 
shares  has  given  voting  instructions. 
This  is  codified  in  Exchange  Rule  862. 
Amended  Rule  862  will  be  effective  for 
any  meeting  of  shareholders  that  occurs 
on  or  after  the  90th  day  following  the 
effective  date  of  the  Securities  and 
Exchange  Commission  order  approving 
the  rule  change. 
***** 

Rule  862,  Proxies  at  Direction  of  Owner 

Rule  862.  A  member  organization 
shall  give  a  proxy  for  stock  registered  in 
its  name,  at  the  direction  of  the 
beneficial  owner.  If  the  stock  is  not  in 
the  control  or  possession  of  the  member 
organization,  satisfactory  proof  of  the 
beneficial  ownership  as  of  the  record 
date  may  be  required. 

Member  organization  holdings  as 
executor,  etc. 

A  member  organization  may  give  a 
proxy  to  vote  any  stock  registered  in  its 
name  if  the  member  organization  holds 
such  stock  as  executor,  administrator, 
guardian,  trustee,  or  in  a  similar 
representative  or  fiduciarv  capacity  with 
authority  to  vote. 

Procedure  without  instructions — 
Instructions  on  stock  in  names  of  other 
member  organizations 

A  member  organization  which  has 
transmitted  proxy  soliciting  material  to 
the  beneficial  owner  of  stock  in 
accordance  with  the  provisions  of  Rule 
861,  and  which  has  not  received 
instructions  from  the  beneficial  owner 
by  the  date  specified  in  the  statement 
accompanying  such  material,  may  give 
a  proxy  to  vote  such  stock,  provided  the 
person  signing  the  proxy  has  no 
knowledge  of  any  contest  as  to  the 
action  to  be  taken  at  the  meeting  and 
provided  such  action  does  not  include 
authorization  for  a  merger, 
consolidation  or  any  other  matter  which 
may  affect  substantially  the  legal  rights 
or  privileges  of  such  stock. 

A  member  organization  which  has  in 
its  possession  or  control  stock  registered 
in  the  name  of  another  member 
organization  shall: 

(1)  Forward  to  such  other  member 
organization  any  voting  instructions 
received  from  the  beneficial  owner,  or 

(2)  If  the  proxy-soliciting  material  has 
been  transmitted  to  the  beneficial  owner 
of  the  stock  in  accordance  with  Rule  861 
and  no  instructions  have  been  received 
by  the  date  specified  in  the  statement 
accompanying  such  material,  notify- 
such  other  member  organization  of  such 
fact  in  order  that  such  organization  may 
give  the  proxy  as  provided  in  the  first 
paragraph  of  this  Rule. 
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Notmthstanding  the  ioregomg.  a 
member  organization  may  not  give  a 
proxy  to  vote  without  instructions  from 
heneficidl  owners  when  the  matter  to  be 
voted  upon  authorizes  the 
implementation  of  any  equity 
compensation  plan,  or  any  material 
revision  to  the  terms  of  any  existing 
equity  compensation  plan  (whether  or 
not  stockholder  approval  of  such  plan  is 
required  by  Rule  850.1 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
an\'  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most-  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Stotuton,'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  revise 

Exchange  Rule  850  to  require 
shareholder  approval  for  stock  option 
plans  or  other  equity  compensation 
arrangements  (subject  to  exceptions 
specified  in  the  rule),  to  adopt  a 
"C'ommentary"  pertaining  to 
shareholder  approval  for  stock  option 
plans  or  other  equity  compensation 
arrangements,  and  to  revise  Exchange 
Rule  862  to  preclude  broker  voting  in 
connection  with  shareholder  approval 
of  equity  compensation  plans. 

Specifically,  the  Exchange  proposes  to 
adopt  an  exception  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  The  exception  would 
exclude  stock  purchase  plans  available 
on  equal  terms  to  all  security  holders  of 
the  company  (such  as  a  dividend 
reinvestment  plan)  from  the  shareholder 
approval  requirement.  In  addition,  the 
proposal  would  not  require  shareholder 
approval  for  tax  qualified,  non- 
discriminatory benefit  plans  as  these 
plans  are  regulated  under  the  Internal 
Revenue  Code  and  Treasury  Department 
regulations.  Along  with  la\  qualified, 
non-discriminatory  employee  benefit 
plans,  the  Exchange's  proposal  also 
provides  an  exception  for  parallel 
nonqualified  plans,  which  are  plans  that 
work  parallel  with  plans  intended  to 


qualify  under  the  Internal  Revenue 
Code.  Additionally,  an  equity 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantiallv  the 
same  benef^its  as  a  comparable  tax 
qualified,  non-discriminatorv  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  U.S. 
employees,  but  for  features  necessary  to 
comply  with  applicable  foreign  tax  law. 
is  also  exempt  from  the  shareholder 
approval  requirements. 

Furthermore,  the  Exchange  proposes 
to  adopt  an  exception  for  inducement 
grants  to  new  employees  because,  in 
these  cases,  a  company  has  an  arm's 
length  relationship  with  the  new 
employees,  and  its  interests  are  directly 
aligned  with  the  shareholders.  This 
exception  would  apply  to  persons 
previously  employed  by  the  issuer 
following  a  bona  fide  period  of  non- 
employment.  In  addition,  for  these 
purposes,  inducement  grants  would 
include  grants  of  options  or  stock  to 
new  employees  in  connection  with  a 
merger  or  acquisition.  The  proposal 
would  require  that,  promptly  following 
an  issuance  of  any  employment 
inducement  grant  in  reliance  on  this 
exception,  a  company  must  disclose  in 
a  press  release  the  material  terms  of  the 
grant,  including  the  recipient(s)  of  the 
grant  and  the  number  of  shares 
involved. 

In  addition,  the  proposal  would 
provide  that  plans  involving  a  merger  or 
acquisition  would  not  require 
shareholder  approval  in  two  situations. 
First,  the  Exchange  will  not  require 
shareholder  approval  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  the  shares 
available  under  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  further  shareholder 
approval.  This  exception  would  apply 
to  situations  where  the  target/acquired 
company,  which  is  no  longer  a  listed 
company  following  the  transaction,  has 
shares  available  for  grant  under  its  pre- 
existing plans  that  were  previously 
approved  by  its  shareholders.  These 
shares  may  be  used  for  post-transaction 
grants  of  options  and  other  equity 
awards  by  the  acquiring/listed  company 
(after  appropriate  adjustment  of  the 
number  of  shares  to  reflect  the 
transaction),  either  under  the  pre- 
existing plan  or  another  plan,  without 
further  shareholder  approval,  so  long  as: 
(1)  The  time  during  which  those  shares 
are  available  for  grants  is  not  extended 
beyond  the  period  when  thev  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 


are  only  granted  to  individuals  who 
were  employed  by  the  target/acquired 
company  at  the  time  the  merger  or 
acquisition  was  consummated.  The 
Exchange  would  view  a  plan  adopted  in 
contemplation  of  the  merger  or 
acquisition  transaction  as  not  pre- 
existing for  purposes  of  this  exception. 
The  Exchange  believes  that  this 
exception  is  appropriate  because  it 
believes  that  it  will  not  result  in  any 
increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise. 

Under  the  Exchange's  proposal, 
inducement  grants,  tax  qualified,  non- 
discriminatory benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  by  either  the  issuer's 
independent  compensation  committee, 
or  a  majority  of  the  issuers  independent 
directors.  The  Exchange  also  notes  that 
a  company  would  not  be  permitted  to 
use  repurchased  shares  to  fund  options 
without  prior  shareholder  approval. 
Plans  that  merely  provide  a  convenient 
way  to  purchase  shares  on  the  open 
market  or  from  the  issuer  at  fair  market 
value  would  not  require  shareholder 
approval. 

'The  Exchange  proposal  further 
clarifies  that  material  amendments  to 
plans  would  require  shareholder 
approval.  The  accompanying  proposed 
"Commentary"  also  provides  a  non- 
exclusive list  of  plan  amendments  that 
are  considered  material,  and  clarifies 
that,  while  general  authority  to  amend 
a  plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 
a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required."' 
Certain  provisions  in  a  plan,  however, 
cannot  be  amended  without  shareholder 
approval.  For  example,  stock  option 
plans  that  contain  a  formula  for 
automatic  increases  in  the  shares 
available  or  for  automatic  grants 
pursuant  to  a  dollar-based  formula 
cannot  have  a  term  in  excess  of  ten 
years  unless  shareholder  approval  is 
obtained  every  ten  years.  Plans  that  do 
not  contain  a  formula  and  do  not 
impose  a  limit  on  the  number  of  shares 
available  for  grant  would  require 
shareholder  approval  of  each  grant 
under  the  plan.  A  requirement  that 
grants  be  made  out  of  treasury  shares  or 
repurchased  shares  will  not  alleviate 
these  additional  shareholder  approval 
requirements. 

The  proposed  "Commentary"  also 
provides  that,  as  a  general  matter,  when 
preparing  plans  and  presenting  them  for 


^  The  Exchange  notes  Ihat  if  a  plan  permits  a 
specific  action  without  further  shareholder 
approval,  it  must  be  clear  and  specific  enough  to 
provide  meaningful  shareholder  approval  of  those 
provisions. 
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shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easv  to 
understand.  In  that  regard,  the  Exchange 
recommends  that  plans  meant  to  permit 
repricing  use  explicit  terminology  to 
make  this  clear. 

With  respect  tn  implementation  of 
re\ised  Rule  8,t()  and  the  accompanying 
Commentary,  the  Exchange  proposes 
that  thev  becnme  effective  upon  SEC 
appro\dl.  and  that  existing  plajis  be 
grandfathered.  Any  material 
modification  to  plans  in  place  or 
adopted  after  the  effective  date  of 
revised  Rule  850  and  the  accompanying 
(Commentary-  would  require  shareholder 
approval. 

I'nder  the  Exchange's  proposal, 
issuers  would  be  required  to  notif\'  the 
P'.xchange  no  later  than  15  calendar  davs 
prior  to  establishing  or  materially 
amending  a  stock  option  plan,  purchase 
plan  or  other  equity  compensation 
arrangement  pursuant  to  which  stock 
may  be  acquired  by  officers,  directors, 
employees,  or  consultants  without 
shareholder  approval. 

Finally,  the  Exchange  proposes  to 
amend  Exchange  Rule  862  to  prohibit 
member  organizations  from  voting  on 
equity  compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  The  Exchange 
proposes,  however,  a  transition  period 
that  will  make  the  amended  rule 
applicable  only  to  shareholder  meetings 
that  occur  on  or  after  the  90th  dav 
following  the  date  of  the  Commission's 
order  approving  the  amended  rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.*'  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5} 
of  the  Act.^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
iiruinote  ]ust  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
"pen  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest,  and 
does  not  permit  unfair  discrimination 
among  issuers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
'  submit  vvTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendmants,  all  written  statements 
with  respect  to  the  proposed  rule 
change  thet  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tliose  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ^al  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-67  and  should  be 
submitted  by  November  28.  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .Approval  to  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  Exchange's  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  Section  6(h)  of  the  Act.« 
Specifically,  the  Commission  finds  that 
approval  of  the  Exchange's  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act''  in  that  it  is  designed  to,  among 
other  things,  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices:  to 
promote  just  and  equitable  principles  of 
trade;  to  ttemove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system:  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 


"ISUS.C  78f(b). 
M5  U.S.C.  78f(b)(5). 


"  15  U  S.C,  78f(b).  In  approving  the  Exchange's 
proposal,  thf  Commission  has  considered  the 
proposed  rules  impact  on  efficiency,  competition 
and  capital  ^irmation   15  U.S.C.  78c(f). 

«15'U.S.Cj78flb)(5). 


does  not  permit  unfair  discrimination 
among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  Exchange's  proposal,  which 
requires  shareholder  approval  of  equity 
compensation  plans  and  which  fnllow-s 
the  Commission's  appro\al  of  similar 
proposals  by  the  NYSE.  Nasdaq,  and 
Amex  '"  is  the  first  step  under  this 
directive  because  it  should  have  the 
effect  of  safeguarding  the  interests  of 
shareholders,  while  placing  certain 
restrictions  on  Exchange-listed 
companies. 

In  addition,  the  Commission  notes 
that  the  Exchanges  proposal  is  similar 
and  almost  identical  to  proposals  by 
NYSE  and  Nasdaq  requiring  shareholder 
approval  of  equity  compensation  plans 
that  have  previously  been  approved  by 
the  Commission.  '■ '  The  Commission 
believes  that  it  has  already  considered 
and  addressed  the  issues  that  may  be 
raised  by  the  Exchanges  proposal  when 
it  approved  these  proposals.  The 
Commission  notes  that  approval  of  the 
Exchange's  proposal  will  conform  the 
Exchange's  shareholder  approval 
requirements  for  equity  compensation 
plans  with  those  of  the  NYSE  and 
"Nasdaq,  and  will  immediately  impose 
the  same  requirements  on  the 
Exchange's  issuers  as  those  imposed 
upon  NYSE,  Nasdaq,  and  Amex  issuers. 
The  adoption  of  these  standards  by  the 
Exchange  is  an  important  step  to  ensure 
that  issuers  will  not  be  able  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  based  on 
their  listed  marketplace. 

A.  Exception  From  Shareholder 
Approval  for  Inducement  Grants 

The  Com.mission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
by  either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  boards  independent  directors, 
under  the  Exchange's  proposal,  should 
prevent  abuse  of  this  exception  from 
shareholder  approval.  In  addition,  the 
Exchange  proposes  to  limit  its  exception 
for  inducement  grants  to  new  employees 
or  to  previous  employees  being  rehired 


'■"See  supra  note  3  The  Commission  notes  that 
il  has  recently  approved  similar  rules  requiring 
shareholder  approval  of  equity  compensation  plans 
for  the  Amex  un  an  accelerated  basis  The  Amex's 
proposal  is  almost  identical  to.  and  based  on,  the 
NYSE  and  Nasdaq  proposals  See  Securities 
Exchange  Act  Release  No  48610  (October  9,  2003), 
68  FR  59650  (October  16.  200.3) 

' '  See  supra  notes  3  and  10. 
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after  a  bona  fide  period  of  interruption 
of  empldvment.  and  to  new  employees 
in  connection  with  an  acquisition  or 
merger.  The  Commission  beUeves  that 
these  limitations  should  help  to  prevent 
the  inducement  exception  from  being 
used  inapprf)priately- 

The  Commission  notes  that  the 
Exchange  is  proposing  to  include  a 
requirement,  similar  to  the  requirement 
under  the  NYSE  and  Nasdaq's  recently 
approved  shareholder  approval  rules. 
that,  promptly  following  the  grant  of 
any  inducement  award,  companies  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved.'-  The 
Commission  notes  that  the  Exchange  is 
also  proposing  a  requirement,  similar  to 
the  requirements  under  the  NYSE  and 
Nasdaq's  recently  approved  shareholder 
approval  rules."  that  an  issuer  must 
notify  it  in  writing  when  it  uses  this 
exception,  and/or  any  other  exception, 
from  its  shareholder  approval 
requirement.  The  Commission  believes 
that  these  disclosure  and  notification 
requirements  will  provide  transparency 
to  investors  and  should  reduce  the 
potential  for  abuse  of  this  exception  for 
inducement  grants. 

B.  Exception  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  the 
Exchange's  exception  from  shareholder 
approval  for  mergers  and  acquisitions 
contains  safeguards  that  should  prevent 
abuse  in  this  area.  First,  onlv  pre- 
existing plans  that  were  previously 
approved  by  the  acquired  company's 
shareholders  would  be  available  to  the 
listed  company  for  post-transactional 
grants.  In  addition,  shares  under  those 
previously  approved  plans  could  not  be 
granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  its  subsidiaries.  The 
Commission  also  notes  that,  under  the 
Exchange's  proposal,  any  shares 
reserved  for  listing  in  connection  with 


'■'This  disclosure  would,  of  course,  be  in  addition 
to  any  information  that  is  required  to  be  disclosed 
in  annual  reports  filed  with  tiie  Commission.  For 
example,  item  201(d|  of  Regulation  S-K  [17CFR 
229  201(d)j  and  item  201(d)  of  Regulation  S-B  (17 
CFR  228.201(d)]  require  issuers  to  present — in  their 
annual  reports  on  Fcrm  10-K  or  Form  10-KSB— 
separate,  tabular  disclosure  concerning  equity 
compensation  plans  that  have  been  approved  by 
shareholders  and  equity  compensation  plans  that 
have  not  been  approved  by  shareholders 

"  See  Section  303,^(8)  of  the  NYSEs  Listed 
Company  Manual  and  NASD  Rules  43]0{c)(17)(.M 
and  4320(ein5)(.-\)  Under  the  Exchange's  proposed 
rules,  issuers  have  to  notify  the  Exchange  no  later 
than  15  calendar  days  prior  to  the  use  of  any 
exceptions  from  the  shareholder  approval 
requirement 


a  merger  or  acquisition  pursuant  to  this 
exception  would  be  counted  by  the 
Exchange  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  companv's 
outstanding  common  stock,  thereby 
requiring  shareholder  approval  under 
Phlx  Rule  850(c).  Finally,  the 
Commission  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif\'  it  in  writing  when 
it  uses  this  exception,  and/or  any  other 
exception,  from  its  shareholder  approval 
requirement.  Based  on  the  above,  the 
Commission  believes  that  the  Exchange 
has  provided  measures  to  ensure  that 
the  exception  for  mergers  and 
acquisitions  is  only  used  in  limited 
circumstances,  which  should  help 
reduce  the  potential  for  dilution  of 
shareholder  interests. 

C.  Exception  From  Shareholder 
Approval  for  Tax  Qualified  and  Parallel 
Nonqualified  Plans 

The  Commission  believes  that,  given 
the  extensive  government  regulation — 
the  Internal  Revenue  Code  and  Treasur\- 
regulations— for  tax  qualified  plans  and 
the  general  limitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exception.  In  addition,  the  Commission 
notes  that  the  Exchange  proposes  to  add 
a  limitation  under  this  exception  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  plan  under  its 
proposal  if  employees  who  are 
participants  in  such  a  plan  receive        ^  " 
employer  contributions  under  the  plan 
in  excess  of  25%  of  the  participants' 
cash  compensation.  The  Commission 
further  notes  that  the  Exchange 
proposes  an  additional  requirement  that 
an  issuer  must  notif\-  it  in  writing  when 
it  uses  this  exception,  and/or  any  other 
exception,  from  its  shareholder  approval 
requirement.  The  Commission  believes 
that,  taken  together,  these  limitations 
should  reduce  concerns  regarding  abuse 
of  this  exception  from  the  shareholder 
approval  requirements. 

In  addition,  the  Commission  notes 
that,  similar  to  the  exceptions  in  the 
NYSE  and  Nasdaq's  recentlv  approved 
shareholder  approval  rules,  the 
Exchange  proposes  to  adopt  an 
exception  from  the  shareholder 
approval  requirements  for  an  equitv 
compensation  plan  that  provides  non- 
U.S.  employees  with  substantiallv  the 
same  benefits  as  a  comparable  tax 
qualified,  non-discriminatory  employee 
benefit  plan  or  parallel  nonqualified 
plan  that  the  issuer  provides  to  its  L'.S. 
employees,  but  for  features  necessarv  to 
comply  with  applicable  foreign  tax  law. 
The  Commission  believes  that  this 


change  will  conform  the  Exchange's 
shareholder  approval  rule  to  that  of  the 
NYSE  and  Nasdaq  and  will  provide 
greater  clarity  for  issuers  regarding  tax 
qualified.  non-discriminator\'  employee 
benefit  plans  and  parallel  nonqualified 
plans  for  their  non-U. S.  employees. 

D.  Material  Amendments/Revisions  to 
Plans 

The  Commission  notes  that  the 
Exchange  proposes  to  provide  a  non- 
exclusive list,  similar  to  lists  found  in 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules, '•*  as  to  what  constitutes 
a  material  amendment/revision  to  a 
plan.  As  noted  above,  material 
amendments/revisions  to  plans  will 
require  shareholder  approval  under 
Exchange  rules.  A  material  amendment/ 
revision  under  the  Exchange's  proposal 
would  include,  but  is  not  limited  to:  A 
material  increase  in  the  number  of 
shares  to  be  issued  under  the  plan  (other 
than  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction):  a  material  increase  in 
benefits  to  participants,  including  any 
material  change  to  (1)  permit  a  repricing 
(or  decrease  in  exercise  price)  of 
outstanding  options.  (2)  reduce  the  price 
at  which  shares  or  options  to  purchase 
shares  may  be  offereil,  or  (3)  extend  the 
duration  of  the  plan;  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  and 
an  expansion  of  the  type  of  options  or 
awards  available  under  the  plan.  The 
Exchange's  proposal  also  describes  what 
would  constitute  a  material 
amendment/revision  for  plans 
containing  a  formula  for  automatic 
increases  (such  as  evergreen  plans)  and 
automatic  grants  requiring  shareholder 
approval. 

The  Commission  believes  that  the 
Exchanges  non-exclusive  list  of  what 
would  constitute  a  material 
amendment/revision  to  a  plan  provides 
companies  with  clarity  and  guidance  for 
when  certain  amendments  and  revisions 
to  plans  would  require  shareholder 
approval.  The  Commission  also  believes 
that  the  Exchange's  proposal  to  conform 
its  non-exclusive  list  with  the  NYSE  and 
Nasdaq's  rules  on  material 
amendments/revisions  should  help  to 
ensure  that  the  concept  of  material 
amendments/revisions  is  consistent 
among  the  markets  so  that  differences 
between  the  markets  cannot  be  abused. 

E  Repricing  of  Plans 

The  Commission  notes  that,  under  the 
Exchange's  proposal,  if  a  plan  is 
amended  to  permit  repricing,  such  an 
amendment  would  be  considered  a 


"See  supra  note  3:  see  also  suptv  note  10 
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material  amendment  to  a  plan  requiring 
shareholder  approval.  In  addition,  the 
E.xchange  recommended  in  its  proposal 
that  plans  meant  to  permit  repricing 
should  explicitlv  and  clearly  state  tJiat 
repricing  is  permitted. 

The  Commission  believes  that  the 
Exchange's  proposal  should  benefit 
shareholders  bv  ensuring  that 
(  ompanies  cannot  do  a  repricing  of 
options,  which  can  nave  a  dilutive  effect 
on  shares,  without  explicit  shareholder 
approval  of  such  provisions  and  their 
terms.  The  Commission  also  believes 
that  the  Exchange's  approach  to 
repricings  is  similar  to  the  NYSE  and 
Nasdaq's  respective  approaches  to 
repricings.  and  should  offer  companies 
I  laritv  and  guidance  as  to  when  a 
I  hange  in  a  plan  regarding  the  repricing 
I  if  optiims  would  trigger  a  shareholder 
approval  requirement 

F  Evergreen  or  Formula  Plans  and 
Plans  Without  a  Formula  or  Limit  on  the 
Number  of  Shares  Available 

The  Commission  notes  the  Exchange's 
proposal  provides  guidance  for  the 
treatment  of  pvergreen/formula  plans. 
More  specificallv.  under  the  Exchange's 
proposal,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
a\ailahle  or  for  automatic  grants 
pursuant  to  a  formula,  such  plans 
cannot  have  a  term  in  excess  of  ten 
years  unless  shareholder  approval  is 
obtained  every  ten  years.  In  addition, 
under  the  Exchange's  proposal,  if  a  plan 
contains  no  limit  on  the  number  of 
shares  available  and  is  not  a  formula 
plan,  then  each  grant  under  the  plan 
will  require  separate  shareholder 
approval.  Furthermore,  the  Exchange's 
proposal  provides  that  a  requirement 
that  grants  be  made  out  of  treasurv  or 
repurchased  shares  will  not  alleviate  the 
need  for  shareholder  approval  for 
additiimal  grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  believes  that  the  Exchange's 
proposed  rules  relating  to  the  treatment 
of  evergreen/formula  plans  and  plans 
that  do  not  contain  a  formula  or  place 
a  limit  on  the  number  of  shares 
available  should  provide  more  clarity 
and  transparency  to  issuers  as  to  when 
shareholder  approval  would  be  required 
for  such  plans.  Finally,  the  Commission 
believes  that  the  provision  ensuring  that 
treasury  and  repurchased  shares  cannot 
be  used  to  avoid  these  additional 
shareholder  approval  requirements 
strengthens  the  proposal  and  ensures 
that  companies  cannot  avoid 
compliance  with  the  rule. 


G.  Miscellaneous  Provisions 

The  Commission  notes  that  the 
Exchange's  proposal — similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules  ^^ — 
incorporates  the  term  "equity 
compensation"  and  proposes  that  plans 
that  merely  provide  a  convenient  wav  to 
purchase  shares  in  the  open  market  or 
from  the  issuer  at  fair  market  price  on 
equal  terms  to  all  security  holders 
would  not  require  shareholder  approval. 
The  Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
the  NYSE  and  Nasdaq's  rules  in  this 
area  and  should  provide  greater  clarity 
with  respect  to  which  plans  would  and 
would  not  require  shareholder  approval. 

The  Commission  notes  that  the 
"Exchange's  proposal  provides  that  pre- 
existing plans,  which  were  adopted 
prior  to  the  SEC's  approval  of  the 
Exchange's  proposal,  would  essentially 
be  "grandfathered"  and  would  not 
require  shareholder  approval  unless  the 
plans  were  materially  amended.  Under 
the  Exchange's  proposal,  however, 
shareholder  approval  is  required  for 
each  grant  made  pursuant  to  any  pre- 
existing plans  that  were  not  approved 
by  shareholders  and  that  do  not  have  an 
evergreen  formula  or  a  specific  number 
of  shares  available  under  the  plan.  This 
is  consistent  with  the  NYSE,  Nasdaq, 
and  Amex  shareholder  approval  rules 
on  this  matter.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
Exchange's  new  shareholder  approval 
requirements. 

The  Commission  further  notes  that 
the  Exchange  proposes  to  adopt  an 
exception  from  the  shareholder 
approval  requirement  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  This  exception  would 
exclude  stock  purchase  plans  available 
on  equal  terms  to  all  security  holders  of 
the  company  [e.g.,  a  dividend 
reinvestment  plan).  The  Commission 
believes  that  the  adoption  of  such  an 
exception  would  make  the  Exchange's 
proposal  consistent  with  the  rules  of 
other  maricets  in  this  area. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity  Compensation  Plans 

The  Commission  believes  that  the 
Exchange's  proposed  amendment  to 
Phlx  Rule  862  to  preclude  broker  voting 
on  equity  compensation  plans  is 
consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 


Because  of  the  potential  for  dilution 
from  issuances  under  such  plans, 
shareholders  should  be  making  the 
determination  rather  than  brokers  on 
their  behalf.  The  Commission  further 
notes  that  NASD  rules  do  not  provide 
for  broker  voting  on  any  matters  and 
NYSE  rules  prohibit  broker  voting  on 
equity  compensation  plans.'*'  Therefore, 
the  Exchange's  proposed  provision 
w^ould  be  consistent  with  NASD  and 
NYSE  rules  regarding  broker  voting  on 
equity  compensation  plans.  The 
Commission  has  considered  the  impact 
on  smaller  issuers,  such  as  those  listed 
on  Nasdaq  and  the  Amex.  in  response 
to  the  comments  on  this  issue.'"  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote. 

The  Commission  also  notes  that  the 
Exchange  proposes  to  implement  a 
transition  period  that  would  make  the 
new  rule  eliminating  broker  voting  on 
equity  compensation  plans  applicable 
only  to  shareholder  meetings  that  occur 
on  or  after  the  90th  day  from  the 
effective  date  of  the  Exchange  s 
proposal. 

/.  Summary- 

Overall,  the  Commission  believes  that 
the  Exchange's  proposal  is  similar  to  the 
NYSE  and  Nasdaq's  recently  approved 
shareholder  approval  rules.'"  The 
Commission  therefore  believes  that  the 
Exchange's  proposal  should  provide  for 
more  clear  and  uniform  standards  for 
shareholder  approval  of  equity 
compensation  plans.  The  Commission 
notes  that,  even  with  the  availability  of 
the  proposed  limited  exceptions  from 
shareholder  approval  under  the 
Exchange's  proposal,  shareholder 
approval  under  the  new  standards 
would  be  required  in  more 
circumstances  than  under  existing 
Exchange  rules.  The  Commission 
further  notes  that  the  Exchange 
proposes  to  adopt  a  requirement  that  an 
issuer  must  notif\-  it  in  writing  when  it 
uses  one  of  the  exceptions  from  the 
shareholder  approval  requirements.  The 
Commission  believes  that  such  a 
requirement,  coupled  with  the 
additional  disclosure  requirements  for 
inducement  grants,  should  reduce  the 
potential  for  abuse  of  any  of  the 
exceptions.'''  In  addition,  the 
Exchange's  proposed  amendment  to 


*  See  sufAa  note  3;  see  also  supra  note  10. 


'«  See  NASD  Rule  2260:  NYSE  Rule  452;  and 
Section  402.08  of  the  NTSE's  Listed  Company 
Manual 

'~  See  supra  notes  3  and  16 

'"See  supra  note  3;  see  also  supra  note  10. 

'^See  also  supra  note  12  and  accompanying  text. 


Federal  Register    \'nl    68.  \n    216    Fridav.  \ovenibpr   ".   2003 -'Xoticeb 


63187 


Phlx  Rule  862.  which  would  preclude 
broker-dealers  (rom  voting  on  equity 
compensation  plans  without  explicit 
instructions  from  the  beneficial  owner, 
is  consistent  with  the  standard  under 
current  NYSE  and  NASD  rules. 

The  Commission  believes  that  the 
Exchange's  proposal,  which  is  similar  to 
the  NYSE  and  Nasdaq's  shareholder 
approval  rules.-"  sets  a  consistent, 
minimum  standard  for  shareholder 
approval  of  equitv  compensation  plans. 
The  Commission  believes  that  the 
Exchange's  proposal  should  help  to 
ensure  that  companies  will  not  make 
listing  decisions  siniph  to  avoid 
shareholder  approval  requirements  for 
equity  compensation  plans  and  should 
provide  shareholders  with  greater 
protection  from  the  potential  dilutive 
effect  of  equity  compensation  plans. 
Based  on  the  above,  the  Commission 
finds  that  the  Exchange's  proposal 
should  help  to  protect  investors,  is  in 
the  public  interest,  and  does  not 
unfairly  discriminate  among  issuers, 
consistent  with  Section  6(b){5)  of  the 
Act. 2'  The  Commission  therefore  finds 
the  Exchange's  proposal  to  be  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder. 

V.  Accelerated  Approval  of  the 
Exchange's  Proposal 

The  Commission  finds  good  cause  for 
approving  the  Exchange's  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  rif  notice  thereof  in  the 
Federal  Regi.ster.  The  Commission  notes 
that  the  Exchange's  proposal  is  similar 
to  the  NYSE  and  Nasdaq's  proposals 
requiring  shareholder  approval  of  equity 
compensation  plans.  Both  the  NYSE  and 
Nasdaq's  proposals  were  published  for 
comment  in  the  Federal  Register  and 
recently  approved  by  the  Commission, -- 
The  Commission  believes  that  it  alreadv 
considered  and  addressed  the  issues 
that  may  be  raised  by  the  Exchange's 
proposal  in  its  approval  of  the  NYSE 
and  Nasdaq's  proposals. ^^ 


-"  See  supra  note  3;  see  also  supra  note  10. 

^MSl'.S.C.  78f(b)(5). 

--  See  Securities  Exchange  .•\cl  Release  No.  46620 
(October  8.  2002),  67  FR  63486  (notice  of  ttie 
NYSE's  proposal).  The  Commission  also  published 
a  correction  to  the  notice  of  the  N'V'SE's  proposal. 
See  Securities  Exchange  ,Act  Release  No.  44620 A 
(October  21.  2002),  67  FR  65617  (October  25,  2002) 
See  Securities  Exchange  Act  Release  No.  46649 
(October  11.  2002).  67  FR  64173  (notice  of  Nasdaq's 
proposal).  Sep  supra  note  3:  see  also  supra  note  10. 

- '  Some  of  the  substantive  provisions  ultimately 
adopted  by  the  NYSE  and  Nasdaq,  and  now  being 
proposed  for  adoption  by  the  Exchange,  wore  in 
response  to  these  comments.  The  comments  on  the 
NYSE  and  Nasdaq  proposals  were  also  discussed  in 
detail  in  the  Commission's  approval  order  of  the 
NYSE  and  Nasdaq  proposals.  See  supra  note  3;  see 
also  supra  note  10. 


The  Commission  believes  that 
accelerated  approval  of  the  Exchange's 
proposal  is  essential  to  allow  for 
immediate  harmonization  of.  and 
consistency  in.  the  shareholder  approval 
requirements  for  equity  compensation 
plans  among  the  markets.  This  will 
prevent  issuers  from  making  listing 
decisions  based  on  differences  in  self- 
regulatory  organization  shareholder 
approval  requirements  and  should 
provide  equal  investor  protection  to 
shareholders  on  the  dilutive  effects  of 
plans  irrespective  of  where  the  securitv 
trades.  The  Commission  further  believes 
that  making  the  Exchange's  new 
shareholder  approval  rules  effective 
upon  Commission  approval  will 
immediately  impose  the  same 
requirements  on  the  Exchange's  issuers 
as  those  imposed  upon  NYSE.  Nasdaq, 
and  Amex  issuers.  Based  on  the  above, 
the  Commission  finds  good  cause, 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act.  -^  to  approve  the 
Exchange's  proposal  on  an  accelerated 
basis 

VI,  Conclusion 

ItJs  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-Phlx-2003- 
67)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-'' 

}ill  M.  Peterson, 

Assistant  Secretarx: 

|FR  Dor.  03-28071  Filed  11-6-03;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3555] 

State  of  California  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  October 
30.  2003.  the  above  numbered 
declaration  is  hereby  amended  to 
include  Riverside  County  as  a  disaster 
area  due  to  damages  caused  by  wildfire> 
occurring  on  October  21,  2003.  and 
continuing. 

All  other  counties  contiguous  to  the 
above  named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 


December  26.  2003.  and  for  economic 
injurs'  the  deadline  is  July  27,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  ^4os.  59002  and  59008} 

Dated:  October  31.  200.3. 
Cheri  L  (annnn. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-28110  Filed  11-6-03;  8:45  am) 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Connecticut  District  Advisory  Council 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Connecticut  District 
Advisory  Council,  located  in  the 
geographical  area  of  Hartford, 
Connecticut  will  hold  a  public  meeting 
at  8:30  a.m..  on  Monday.  November  17, 
2003,  Connecticut  District  Office,  330 
Main  Street,  Hartford.  Connecticut 
06106,  to  discuss  such  matters  as  may 
be  presented.  For  further  information, 
write  or  call  Marie  Record.  District 
Director.  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hartford.  Connecticut— (860)  240-4700. 

Anyone  wishing  to  attend  and  make 
an  oral  presentation  to  the  Board  must 
contact  Marie  A.  Record,  no  later  than 
Friday.  November  14.  2003.  via  e-mail 
or  fax.  Marie  A.  Record.  District 
Director,  U.S,  Small  Business 
Administration,  Connecticut  District 
Office  330  Main  Street.  Hartford.  CT 
06106  (860)  240^670  phone  or  (860) 
240-4714  fax  or  e-mail 
marie. record@sba  .gov. 

Scott  R,  Morris. 

Deputy  Chief  of  Staff. 

[FR  Doc  03-28109  Filed  11-6-03:  8:45  ami 

BILLING  CODE  8C25  -Ci-P 


-^  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 
"  15  U.S.C.  78s(b)(2). 
2f>17CFR200.30-3{a)(12). 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995.  as 
Amended  by  Pub.  L.  104-13: 
Submission  for  Office  of  Management 
and  Budget  (0MB)  Review:  Comment 
Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Submission  for  Office  of 
Management  and  Budget  (OMB)  Review: 
comment  request, 

^ ^  — 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35.  as 
amended).  The  Tennessee  Vallev 
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Authoritv  is  soliciting  public  comments 
on  this  proposed  collpction  as  provided 
by  5  CFR  Section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
inforniatidn  coIKn  tinn  prnposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
(Officer:  Alice  D.  Witt.  Tennessee  Vallev 
Authoritv.  1101  Market  Street  (EB  5B),' 
Chattanooga,  Tennessee  37402-2801: 
(423)  751-6832.  (SC:0019QYX) 

Comments  should  be  sent  to  the  OMB 
(Office  nf  hiformatinn  and  Regulatory 
.Affairs.  .Attention:  Desk  Officer  for 
Tennessee  Valley  Authority  no  later 
than  December  H.  2003 
SUPPLEMENTARY  INFORMATION: 

Tvpt-  i>t  Rpqupst:  Regular  submission, 
proposal  to  reinstate,  with  changes,  a 
previously  approved  collection  for 
which  approval  has  expired. 

Titlp  of  Information  Collection: 
Kmplovment  Application. 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  Individuals. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category- 
Code.  999. 

Estimated  \'umber  of  Annua] 
Responses:  17.543. 

Estimated  Total  Annual  Burden 
Unurs:  17.543. 

Estimated  Average  Burden  Hours  Per 
Response:  1. 

Xfed  For  and  I  'se  of  Information: 
Applications  for  employment  are 
needed  to  collect  information  on 
(jualifications.  suitabilitv  for 
employment,  and  eligibilitv  for  veterans 
preference  The  information  is  used  to 
make  comparative  appraisals  and  to 
assist  in  selections.  The  affected  public 
consists  of  individuals  who  apply  for 
TV'A  emjilovment. 

lacklyn  J.  .Stephenson, 

Senior  Stanaofr.  Enterprise  Operations 
Information  Scn'icps. 

(FR  Uoc  03-28023  Filed  11-6-03;  8:45  am] 

BILLING  CODE  812O-08-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  104-13; 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Submission  for  Office  of 
Management  &  Budget  (OMB)  review: 
comment  request. 


Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Alice  D.  Witt,  Tennessee  Valley 
Authority,  1101  Market  Street  (EB  SB),' 
Chattanooga,  Tennessee  37402-2801: 
(423)  751-6832  (SC:  OOOlMYJ). 
Comments  should  be  sent  to  the  OMB, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for 
Tennessee  Valley  Authority  no  later 
than  December  8,  2003. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission, 
proposal  to  reinstate  with  no  changes,  a 
previously  approved  collection  for 
which  approval  has  expired.. 

Title  of  Information  Collection: 
Foreign  Line  Crossing  Data. 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  State  or  local 
governments,  small  businesses  or 
organizations,  businesses  or  other  for- 
profit. 

Small  Businesses  or  Organizations 
Affected:  yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  100. 

Estimated  Total  Annual  Burden 
Hours:  1000. 

Estimated  Average  Burden  Hours  Per 
Response:  10. 

.\'eed  For  and  Use  of  Information: 
When  a  company  wishes  to  build  a  line 
over  or  under  a  power  transmission  line 
owned  by  TVA.  TVA  must  review 
certain  engineering  data  to  ensure 
reliability  of  the  power  system  and  to 
protect  the  public  by  ensuring  that  the 
crossing  meets  the  National  Electrical 
Safety  Code.  The  information  collection 
provides  such  engineering  data. 

lacklyn  }.  Stephenson, 

Senior  Manager,  Enterprise  Operations, 
Informatics  Sen/ices. 

[FR  Doc  03-280?6  Filed  11-6-03;  8:45  ami 

BILLING  CODE  8120-08-P 


SUMMARY:  The  proposed  information 

collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Notice  of  Meeting 

AGENCY:  Office  of  the  Secretary  (OST). 

DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Transportation  (DOT)  announces  a 


meeting  of  the  Transportation  Labor- 
Management  Board  (Board).  Notice  of 
the  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 

Time  and  Place:  The  Board  will  meet 
on  Tuesday.  .November  25.  2003.  at  2 
p.m.,  at  the  U.S.  Department  of 
Transportation.  Nassif  Building.  Room 
4400,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  room  is 
located  on  the  4th  floor. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public.  Please  note  that  visitors 
without  a  government  identification 
badge  should  enter  the  Nassif  Building 
at  the  Southwest  lobbv.  for  clearance  at 
the  Visitor's  Desk.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Stephen  Comez. 
Executive  Secretary.  Transportation 
Labor-Management  Board.  U.S. 
Department  of  Transportation.  Nassif 
Building.  400  Seventh  Street,  SW., 
Room  7411.  Washington.  DC  20590. 
(202) 366-9455  or  4088. 

SUPPLEMENTARY  INFORMATION:  The  Board 
will  be  briefed  on  DOT's  migration  to 
the  Federal  Personnel  and  Payroll 
System,  the  Common  Access 
Architecture  project,  and  the  activities 
of  the  subcommittees  on  Human 
Capital.  Competitive  Sourcing,  and  the 
DOT  Labor  Relations  Climate  Survey. 

Public  Participation:  We  invite 
interested  persons  and  organizations  to 
submit  comments.  Mail  or  deliver  your 
comments  or  recommendations  to 
Stephen  Gomez  at  the  address  shown 
above.  Comments  should  be  received  by 
November  17.  2003  in  order  to  be 
considered  at  the  November  25th 
meeting. 

Issued  in  Washington.  DC.  on  October  31.' 
2003. 

For  the  Department  of  Transportation. 
Linda  Moodv. 

Associate  Director.  Workforce  Environment 
and  Pay  Division 

[FR  Dor.  03-280.51  Filed  1 1-6-03;  8:45  ami 
BILLING  CODE  491&-52-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Request  to 
Release  Airport  Property  at  the  Pueblo 
Memorial  Airport,  Pueblo,  Colorado 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  request  to  release 
airport  property. 
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SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  Pueblo  Memorial  Airport 
under  the  provisions  of  Section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  November  21.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Craig  Sparks.  Manager.  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  .Airports  Di\  ision.  Denver 
Airports  District  Office.  26805  E.  68th 
Ave..  Suite  224,  Denver.  Colorado. 
80249. 

In  addition,  one  copv  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
O'Neal.  Director  of  Aviation.  Pueblo 
Memorial  Airport.  31201  Brvan  Circle. 
Pueblo.  Colorado.  81001 . 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  .Nekton.  Prnject  Manager. 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  Denver  Airports  District 
Office.  26805  E  68th  Ave.,  Suite  224. 
Denver.  Colorado  80249. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  F.\.\ 

invites  public  comment  (jn  the  request 
to  release  property  at  the  Pueblo 
Memorial  Airport  under  the  provisions 
of  the  AIR  21.  On  September  19,  2003. 
the  FAA  determined  that  the  request  to 
release  property  at  the  Pueblo  Memorial 
Airport  submitted  by  the  City  of  Pueblo 
met  the  procedural  requirements  of  the 
Federal  Aviation  Regulations.  Part  155. 
The  FAA  may  approve  the  request,  in 
whole  or  in  part,  no  later  than  December 
31. 2003. 

The  following  is  a  brief  over\'iew  of 
the  request: 

The  Pueblo  Memorial  Airport  requests 
the  release  of  34.07  acres  of  non- 
aeronautical  airport  propertv  to  the  City 
of  Pueblo,  Colorado  The  purpose  of  this 
release  is  to  allow  the  City  of  Pueblo  to 
sell  the  subject  land  that  was  conveyed 
to  the  City  by  the  United  States  acting 
through  the  War  Assets  Administration 
by  Quit  Claim  Deed  dated  July  20.  1948. 
The  sale  of  this  parcel  will  provide 
funds  for  airport  improvements. 

.Any  person  may  inspect  the  request 
by  appointment  at  the  F.AA  office  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  an\-  person  mav  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 


in  person  at  Pueblo  Memorial  Airport 
31201  Br>an  Circle.  Pueblo.  CO  81001. 

Issued  in  Denver.  Colorado,  on  October  29. 
2003. 

Craig  Sparks, 

Manager.  Denver  Airports  District  Office. 

(FR  Doc.  0.1-28015  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No  FHWA-2003-16310] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection;  Statement  of  Materials  and 
Labor  Used  by  Contractors  on 
Highway  Construction  Involving 
Federal  Funds.  0MB  Control  Number: 
2125-0033 

AGENCY:  U.S.  Department  of 
Transportation.  Federal  Highway 
Administration  (FHWA). 
ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
requirements  in  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  its  clearance  for  the  currently 
approved  FHWA  collection  of 
information  identified  below  under 
Supplementar\'  Information. 
DATES:  Please  submit  comments  by 
lanuarv  6.  2004. 

ADDRESSES:  You  mav  submit  comments 
identified  bv  DOT  DMS  Docket  Number 
FHWA-2003-16310  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facilitv; 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Nassif  Building. 
Room  PL-401.  Washington.  DC  20590. 

•  Hand  Deliver}-:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building. 
400  Seventh  Street.  SW..  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal  holidavs. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  bttp:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC.  between  9  am  and  5 
pm,  Monday  through  Fridav,  except 
Federal  holidavs. 


Public  Comments  Invited:  Inttn  .-.ted 
parties  are  invited  to  send  coniiiit-nt,>~ 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  requests  for  OMB's 
clearance  of  the  following  collection  of 
information. 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Materials  and 
Labor  Used  by  Contractors  on  Highway 
Construction  Involving  Federal  Funds' 
0MB  Control  Number:  2125-0033. 
Background:  The  State  highwav 
agencies  and  contractors  who  work  on 
highway  projects  are  required  to  submit 
data  regarding  the  usage  of  materials 
and  labor  in  highway  construction  (23 
CFR  635.126).  This  data  is  submitted  to 
the  FHWA  on  Form  FHVVA^7. 
"Statement  of  Materials  and  Labor  Used 
by  Contractors  on  Highway 
Construction  Involving  Federal  Funds." 
Title  29  U.S.C.  2  authorizes  the 
Department  of  Labor  (DOL)  to  collect 
the  labor-related  information  using  its 
own  forces  or  by  getting  the  information 
from  other  Federal  agencies.  An 
informal  agreement  has  been  reached  for 
the  FHWA  to  collect  the  desired  data  for 
DOL.  The  data  is  used  by  the  FHW^A  for 
estimating  current  materials  usage  and 
cost  distribution  on  Federal-aid 
highway  construction  contracts  to  aid  in 
planning  for  future  requirements  based 
on  anticipated  program  levels.  The 
information  is  also  used  bv  the 
Department  of  Labor  in  its  studies  on 
the  highway  construction  industry's 
labor  and  materials  requirements,  and 
by  the  industr}-,  including  the  materials 
suppliers.  This  information  is  made 
available  to  other  Federal,  State  and 
local  agencies,  universities,  businesses, 
and  industrv-  for  their  own  uses. 

Estimated  Annual  Burden:  The 
FHWA  estimates  that  the  total  annual 
burden  imposed  on  the  public  bv  this 
collection  is  7.475  hours  and  the 
estimated  time  to  complete  each  report 
is  5  hours. 

Number  of  Respondents:  650  State 
highway  agencies  and  Federal-Aid 
highw-ay  contractors. 

Frequency:  Approximately  650  State 
highway  agencies  and  Federal-Aid 
highway  contractors  complete  and 
submit  an  average  of  2.3  reports  on 
Form  FHWA-47  each  year. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Claretta  Duren.  (202)  35B-4636. 
Department  of  Tran.sportation.  Federal 
Highway  Administration.  Office  of 
Pavement  Ter.hnnlogv.  400  Seventh 
Street,  SVV..  Washington.  DC  20590. 
Office  hours  are  from  7;45  a.m.  to  4:15 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  on:  October  30,  2003. 
fames  R.  Kabel, 

Cb)f'f,  Management  Programs  and  Analysis 
Division. 

|FR  Dor.  0:1-28052  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[Docket  No.  FHWA-2003-16313] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection;  Federal-Aid  Highway 
Construction  Equal  Employment 
Opportunity,  0MB  Control  Number: 
2125-0019 

AGENCY:  i:.S.  Department  of 
Transportation.  Federal  Highway 
.■\dministration  (FHVVA). 

ACTION:  Notice  and  request  for  public 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  its  clearance  for  the  ciurently 
approved  FHVVA  collection  of 
information  identified  below  under 
Supplementary  Information. 
DATES:  Please  submit  comments  by 
lanuarv  H.  2004 

ADDRESSES:  Vou  mav  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FH\VA-200.j-lB,n.f  bv  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site 

•  Fax    1-202-493-2251. 

•  Mnil:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  S\V..  Nassif  Building, 
Room  PL-401.  Washington.  DC  20590. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building. 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm.  Monday 
through  Friday,  except  Federal 
Holidays. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 


comments  received,  go  to  bttp:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  requests  for  OMB's 
clearance  of  the  following  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal-Aid  Highway 
Construction  Equal  Employment 
Opportunity. 

OMB  Control  Number:  2125-0019 
(Expiration  Date:  January  31,  2004). 

Sac/cgrounf/.- Title  23,  part  140(a), 
requires  the  FHWA  to  ensure  equal 
opportunity  regarding  contractors' 
employment  practices  on  Federal-aid 
highway  projects.  To  carry  out  this 
requirement  the  contractors  must 
submit  to  the  State  highway  agencies  an 
annual  report  providing  employment 
work  force  data,  which  includes  the 
number  of  minorities,  women,  and  non- 
minorities  in  each  construction  craft. 
This  information  is  reported  on  Form 
PR-1 391,  Federal-Aid  Highway 
Construction  Contractors  Summary  of 
Employment  Data.  The  statute  also 
requires  the  State  highway  agencies  to 
submit  a  report  to  the  FHWA 
summarizing  the  data  entered  on  the 
PR-1 391  forms.  This  summarv  data  is 
provided  on  Form  PR-1 392,  Federal- 
Aid  Highway  Construction  Contractors 
Summary  of  Employment  Data.  The 
FHWA  uses  this  data  to  identify 
patterns  and  trends  of  emplovment  in 
the  highway  construction  industry,  and 
to  determine  the  adequacy  and  impacts 
of  the  FHWA's  contract  compliance  and 
on-the-job  training  programs. 

Estimated  Annual  Burden:  The 
FHWA  estimates  the  total  annual 
burden  hours  imposed  on  the  public  by 
this  collection  is  6,580  hours;  i.e..  2,080 
hours  is  required  by  the  52  State 
highway  agencies  to  complete  and 
submit  the  Form  PR-1392,  and  an 
additional  4,500  hours  is  required  for 
4,500  Federal-aid  highway  construction 


contractors  to  complete  and  submit  the 
Form  PR-1 391. 

Number  of  Bespondents:  52  State 
highway  agencies  and  4,500  Federal-aid 
highway  construction  contractors. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Klem.stine,  (202)  366-6753, 
Department  of  Transportation.  Federal 
Highway  Administration.  Office  of  Civil 
Rights,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Authorit>':  23  U.S.C.  140(a):  23  CFR 
635.126;  29  U.S.C.  2;  23  U.S.C.  123;  23  U.S.C. 
116;  23  U.S.C.  130;  49  CFR  1.48. 

Issued  on:  November  3.  2003. 
James  R.  Kabel. 

Chief,  Management  Programs  and  Analysis 

Division. 

(FR  Doc.  03-28053  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34305] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Construction  and 
Operation  Exemption — in  Merced 
County,  CA 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment  and  request 

for  comments. 


SUMMARY:  The  Surface  Transportation 

Board's  (Board)  Section  of 
Environmental  Analysis  (SEA)  has 
prepared  an  Environmental  Assessment 
(EA)  in  response  to  a  petition  filed  bv 
the  Burlington  Northern  and  Santa  Fe 
Railway  Company.  The  petition  seeks 
an  exemption  under  49  U.S.C.  10502 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  for  authority  to 
construct  and  operate  an  856-foot  long 
rail  line  in  Merced.  California,  The  EA 
identifies  the  natural  and  man-made 
resources  in  the  area  of  the  proposed 
rail  line  and  analyzes  the  potential 
imparts  of  the  rail  line  construction  and 
operation  on  these  resources.  Based  on 
the  information  provided  from  all 
sources  to  date  and  its  independent 
analysis,  SEA  preliminarily  concludes 
that  construction  and  operation  of  the 
proposed  rail  line  would  have  no 
significant  environmental  impacts  if  the 
Board  imposes  and  the  Burlington 
Northern  and  Santa  Fe  Railway 
Company  implements  the  recommended 
mitigation  measures  set  forth  in  this  EA. 
Copies  of  the  EA  have  been  served  on 
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all  interested  partie.s  and  will  be  made 
available  to  additional  parties  upon 
request.  The  entire  EA  is  also  available 
on  the-Board's  Web  site  [http:// 
^\^\-\\■.stb.dot.oov)  bv  clicking  on  the 
Decisions  &  Notices"  button  and 
searching  by  Senice  Date  (November  7. 
2003).  Docket  Number  (FD  34305)  or 
Full  Text  (key  word  ■Quebecor").  SEA 
will  consider  all  comments  received 
when  making  its  final  environmental 
recommendations  to  the  Board.  The 
Board  will  then  consider  SEA's  final 
recommendations  and  the  complete 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 
DATES:  The  EA  is  available  for  public 
review  and  comment.  Comments  must 
be  postmarked  December  10,  2003. 
ADDRESSES:  Comments  (an  original  and 
10  copies)  should  be  sent  in  writing  to: 
Surface  Transportation  Board.  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington.  DC  20423.  The  lower  left 
corner  of  the  envelope  should  be 
marked:  Attention:  Mr.  David  Navecky, 
Environmental  Comments.  Finance 
Docket  No.  34305. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Navecky  by  mail  at  the  address 
above,  by  telephone  at  (202)  565-1593 
(FIRS  for  the  hearing  impaired  (1-800- 
877-8339)).  or  by  e-mail  at 
naveck}'d%stb.dot.gov. 

By  the  Board.  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  Williams. 
Secretary'. 
(FR  Doc.  03-27970  Filed  11-6-03;  8:45  am] 

BILLING  CODE  1915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209682-94] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  use.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  final  regulation, 
REG-209682-94  (TD  8847). 


Adjustments  Following  Sales  of 
Partnership  Inte.-ests,  (§§1.732-1  and 

1.743-1). 

DATES:  Written  comments  should  be 
received  on  or  before  lanuarv  6.  2004.  to 
he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tur  ddditionai  inlurmation  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at (202) 622-3945, or  through  the 
internet  at  carol.a.savoge@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

litie:  Adjustments  Following  Sales  of 
Partnership  Interests. 

OMB  Number:  1545-1588. 
Regulation  Project  Number:  REG- 
209682-94. 

Abstract:  Partnerships,  with  a  section 
754  election  in  effect,  are  required  to 
adjust  the  basis  of  partnership  property 
following  certain  transfers  of 
partnership  interests.  This  regulation 
relates  to  the  optional  adjustments  to 
the  basis  of  partnership  property 
following  certain  transfers  of 
partnership  interests  under  section  743, 
the  calculation  of  gain  or  loss  under 
section  751(a)  following  the  sale  or 
exchange  of  a  partnership  interest,  the 
allocation  of  basis  adjustments  among 
partnership  assets  under  section  755, 
the  allocation  of  a  partner's  basis  in  its 
partnership  interest  to  properties 
distributed  to  the  partner  by  the 
partnership  under  section  732(c),  and 
the  computation  of  a  partner's 
proportionate  share  of  the  adjusted  basis 
of  depreciable  property  (or  depreciable 
real  property)  under  section  1017. 

Current  Actions:  There  are  no  changes 
being  made  to  the  regulation  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  226,000. 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  4  hrs. 

Estimated  Total  Annual  Burden 
Hours:  904,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 


of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessan,'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and" clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  31.  2003. 
R.  Joseph  Durbala. 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-28010  Filed  11-6-03:  8:45  am] 

BILLING  CODE  a83(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Renew^al  of 
Charter 

agency:  Internal  Revenue  Service  (IRS). 

Trcdsurv. 
ACTION:  Notice. 

summary:  The  Charter  for  the 
Information  Reporting  Program 
Advisory  Committee  will  renew  for  a 
two-year  period  beginning  November  5, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lorenza  Wilds,  National  Public  Liaison. 

202-622-6440  ':,.■■  -.  ;,  ]]-h..<  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
herebv  given  pursuant  to  section 
10(a)('2)  of  the  Federal  Advisor\' 
Committee  Act,  5  U.S.C.  App.  (1988), 
and  with  the  approval  of  the  Secretary 
of  the  Treasurv'  to  announce  the  renewal 
of  the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  the  Advisorv 
Committee  is  to  provide  an  organized 
public  forum  for  senior  Internal 
Revenue  Service  executives  and 


\_ 
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representatives  of  the  public  to  consider 
relevant  information  reporting  issues. 
The  IRPAC;  (i)  Conveys  the  public's 
perception  of  IRS  activities;  (ii)  advises 
with  respect  to  specific  information 
reporting  administration  issues;  (iii) 
provides  constructive  observations 
regarding  current  or  proposed  IRS 
policies,  programs,  and  procedures;  and 
(iv)  proposes  significant  improvements 
in  information  reporting  operations. 
Because  each  Operating  Division  relies 
on  the  Information  Reporting  Program, 
the  IRS  must  ensure  application  of  a 
coordinated  approach  when  addressing 
information  reporting  issues.  Therefore, 
acknowledging  the  critical  role  of 
information  reporting,  emphasizing  its 
commitment  to  the  Information 
Reporting  Program,  and  as  a  measure  of 
the  IRPAC's  importance,  a  centralized 
coordinating  mechanism,  the 
Information  Reporting  Program  Policy 
(Council  (IRP  Policy  Council)  was 
established  to  formulate  and  coordinate 
strategic  and  crosscutting  information 
reporting  issues.  A  counterpart  to  the 
IRPAC  cfmsisting  of  IRS  executives  from 
each  Operating  Division,  the  IRP  Policv 
Council  facilitates  cross-divisional 
consistency  in  information  reporting 
and  provides  strategic  leadership  for  the 
Service-wide  direction  of  the 
Information  Reporting  Program.  In 
addition,  the  IRP  Policv  Council 
considers  and  prioritizes  the 
recommendations  of  the  IRPAC  as  part 
of  the  strategic  planning  process,  and 
meets  regularlv  with  Crtmmittee 
members  to  identify  and  recommend 
strategic  issues  for  consideration.  To 
accomplish  its  objective  of  close 
alignment  with  the  needs  and  strategic 
goals  of  the  IRS  while  remaining  a 
strong  externa!  feedback  mechanism,  it 
is  essential  that  IRPAC  miMnbers 
comprise  a  diverse  group  of  dedicated 
and  talented  professionals  who  bring 
substantial  disparate  experience  and 
backgrounds  to  the  Committee 
activities.  Membership  is  balanced  to 
include  representation  from  the 
taxpaying  public,  the  tax  professional 
community,  small  and  large  businesses. 
state  tax  administrators,  academics, 
preparers,  and  the  pa\Toll  community. 

Dated:  November  i.  200.3. 
Cynthia  Vanderpool. 

Designated  Federal  Official.  Branch  Chief. 

Liaison  Tax  Forum 

IFR  Doc.  03-78009  Filed  1 1-6-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  Internal  Revenue;  Renewal  of 
Charter 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuyi 

action:  Notice. 

summary:  The  Charter  for  the  Internal 
Revenue  Service  Advisory  Council 
(IRSAC)  will  renew  for  a  two-year 
period  beginning  November  5,  2003, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms, 

Lorenza  Wilds,  National  Public  Liaison, 
202-622-6440  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  App,  (1988), 
and  with  the  approval  of  the  Secretarv 
of  the  Treasury  to  announce  the  renewal 
of  the  Internal  Revenue  Service 
Advisory  Council  (IRSAC),  The  primary 
purpose  of  the  Advisory  Council  is  to 
provide  an  organized  public  forum  for 
senior  Internal  Revenue  Service 
executives  and  representatives  of  the 
public  to  discuss  relevant  tax 
administration  issues.  As  an  advisory 
body  designed  to  focus  on  broad  policy 
matters,  the  IRSAC  reviews  existing  tax 
policy  and/or  makes  recommendations 
with  respect  to  emerging  tax 
administration  issues.  The  IRSAC 
suggests  operational  improvements, 
offers  constructive  observations 
regarding  current  or  proposed  IRS 
policies,  programs,  and  procedures,  and 
suggest  improvements  with  respect  to 
issues  having  substantive  effect  on 
federal  tax  administration.  Conveying 
the  public's  perception  of  IRS  activities 
to  Internal  Revenue  Service  executives, 
the  IRSAC  is  comprised  of  individuals 
who  bring  substantial,  disparate 
experience  and  diverse  backgrounds. 
Membership  is  balanced  to  include 
representation  from  the  taxpaying 
public,  the  tax  professional  community, 
small  and  large  businesses,  state  tax 
administration,  and  the  payroll 
community. 

Dated:  November  3,  2003. 
Cynthia  V'andeqiool, 

Designated  Federal  Official.  Branch  Chief 

Liaison  Tax  Forum. 

(FR  Doc.  03-28011  Filed  11-6-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Electronic  Tax  Administration 
Advisory  Committee  (ETAAC) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  1998  the  Internal  Revenue 
Service  established  the  Electronic  Tax 
Administration  Advisory  Committee 
(ETAAC).  The  primarv  purpose  of 
ETAAC  is  to  provide  an  organized 
public  forum  for  discussion  of 
electronic  tax  administration  issues  in 
support  of  the  overriding  goal  that 
paperless  filing  should  be  the  preferred 
and  most  convenient  method  of  filing 
tax  and  information  returns.  ETAAC 
offers  constructive  observations  about 
current  or  proposed  policies,  programs, 
and  procedures,  and  suggests 
improvements.  Listed  is  a  summary  of 
the  agenda  along  with  the  planned 
discussion  topics. 
Summarized  Agenda 
9  a.m.  Meeting  Opens 
12:30  p.m.  Meeting  Adjourns 
The  planned  discussion  topics  are: 

(1)  Modernized  e-File  Update 

(2)  e-Services  Update 

(3)  Filing  Season  Readiness 

(4)  Overview  of  IRS  Operations 
Support  Organization 

Note:  Last-minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice, 

DATES:  There  will  be  a  meeting  of 
ETAAC  on  Thursday,  December  4,  2003. 
This  meeting  will  be  open  to  the  public, 
and  will  be  in  a  room  that 
accommodates  approximatelv  49 
people,  including  members  of  ETAAC 
and  IRS  officials.  Seats  are  available  to 
members  of  the  public  on  a  first-come, 
first-served  basis. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ritz-Carlton  Hotel   'Pentagon  Citv, 
Diplomat  Meeting  Room,  1250  South 
Hayes  Street,  Arlington,  VA  22202, 
FOR  FURTHER  INFORMATION  CONTACT:  To 
get  on  the  access  list  to  attend  this 
meeting,  to  have  a  copy  of  the  agenda 
faxed  to  you  or  to  receive  general 
information  about  ETAAC,  contact  Kim 
Logan  at  (202)  283-1947  by  November 
26,  2003.  Notification  of  intent  should 
include  your  name,  organization  and 
telephone  number.  If  vou  leave 
information  for  Ms.  Logan  in  a  voice- 
mail  message,  please  spell  out  all 
names.  A  draft  of  the  agenda  will  be 
available  via  e-mail  or  facsimile 
transmission  the  week  prior  to  the 
meeting.  Please  call  Ms.  Logan  on  or 
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after  November  24.  2003  to  have  a  copv 
of  the  agenda  faxed  to  you.  Please  note 
that  a  draft  agenda  uil!  not  be  availahlp 
until  that  date. 

SUPPLEMENTARY  INFORMATION:  ETAAC 

reports  to  the  Director.  Elertronir  Tax 
Administration,  who  is  the  executive 
responsible  for  the  electronic  tax 
administration  program.  Increasing 
participation  by  external  stakeholders  in 
the  development  and  implementation  of 
the  Internal  Revenue  Service's  strategy 
for  electronic  tax  administration. will 
help  achieve  the  goal  that  paperless 
filing  should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns. 

ET.A.AC  members  are  not  paid  for 
their  time  or  services,  but  consistent 
with  Federal  regulations,  thev  are 
reimbursed  for  their  travel  and  lodging 
expenses  to  attend  the  public  meetings, 
working  sessions,  and  an  orientation 
each  year. 

Dated:  November  3.  2003. 
Kathleen  Upton. 

Acting  Director  Strategic  Services  Division. 

Electronic  Tax  Administration. 

IFRDoc.  03-28116  Filed  11-6-03;  8:45  ami 

BILLING  CODE  4830-01-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act;  Notice  of  Meeting 

agency:  United  States  Institute  of  Peace. 

DATE/TIME:  Thursdav.  November  20, 
2003.  9:30a.m.-.T  p  m. 

LOCATION:  1200  17th  Street.  N\V..  Suite 
200 — Conference  Room.  Washington. 
DC  20036. 

STATUS:  Open  Session— Portions  mav  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Pub.  L.  98-525. 

AGENDA:  November  2003  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  Eleventh  Meeting  (September 
18.  2003)  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Program  Reports;  Other  General  Issues. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Tessie  Higgs.  Executive  Office. 
Telephone:  (202)  429-3836. 

Dated:  October  31.  2003. 
Harriet  Hentges, 

Executive  Vice  President.  United  States 

Institute  of  Peace 

IFR  Doc.  03-28208  Filed  11-5-03:  1236  pml 
BILUNG  CODE  6820-AR-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0376] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 

.affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  maintain  an  up- 
to-date  Agent  Orange  Registr\-. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  Ianuar\-  6.  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 
(191A1).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  N\V., 
Washington,  DC  20420  or  e-mail 
ann.hickoff@rnail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0376"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bicki.iff  dt  12021  2:"3-H^]() 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  oi  1995  iPublK   Law  104-13;  44 
U.S.C,  3501  "3520  .  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  thev  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  V'HA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  claritv  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Agent  Orange  Registrv  Code 
Sheet,  VA  Form  10-9009 
OMB  Control  Number:  2900-0376 
Type  of  Review:  Extension  of  a 
cixrrently  approved  collection. 

Abstract:  VA  in  an  on-going  effort  to 
maintain  an  Agent  Orange  Registr\' 
(AOR)  developed  a  reporting  format  to 
facilitate  the  collection  of  information 
obtained  from  veterans  during  the  Agent 
Orange  registry  examination  process. 
VA  is  required  to  organize  and  update 
the  information  contained  in  AOR  to 
enable  VA  to  notif\-  Vietnam  era 
veterans  who  ser\'ed  in  the  Republic  of 
Vietnam  of  any  increased  health  risks 
resulting  from  exposure  to  dioxin  or 
other  toxic  agents.  VA  may  also  provide, 
upon  request,  a  health  examination, 
consultation,  and  counseling  to  a 
veteran  who  is  eligible  for  listing  or 
inclusion  in  any  health-related  registry 
administrated  by  VA  that  is  similar  to 
the  Persian  Gulf  War  Veterans  Health 
Registry,  Registry  examinations  is 
provided  to  veterans  who  served  in 
Korea  in  1968  or  1969,  and/or  any  U.S. 
veteran  who  may  have  been  exposed  to 
dioxin,  or  other  toxic  substance  in  a 
herbicide  or  defoliant,  during  the 
conduct  of,  or  as  a  result  of.  the  testing, 
transporting,  or  spraying  of  herbicides, 
and  who  requests  an  Agent  Orange 
Registr\'  examination.  The  information 
obtained  from  the  veteran  during  the 
interview  is  entered  on  VA  Form  10- 
9009.  Agent  Orange  Registry  Code 
Sheet.  The  registry  will  provide  a 
mechanism  to  catalogue  prominent 
symptoms,  reproductive  health,  and 
diagnoses  and  to  communicate  with 
Agent  Orange  veterans.  VA  informs  the 
veterans  on  research  finding  or  new 
compensation  policies  through  periodic 
newsletters.  The  registr\-  is  not  designed 
or  intended  to  be  a  research  tool  and 
therefore  the  results  cannot  be 
generalized  to  represent  all  Agent 
Orange  veterans. 

Affected  Public:  Individuals  or 
Households. 

E.'^timated  Total  Annual  Burden: 
12.000  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  \umber  of  Respondents: 
36,000 

Dated:  October  30,  2003. 

By  direction  of  the  Secretary, 
lacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Do(    03-28127  Filed  11-6-03:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart4 

[Docket  No.  RM02- 16-000] 

Hydroelectric  Licensing  Under  the 
Federal  Power  Act;  Correction 

Corrf'ctinn 

In  rule  document  03-27405  beginning 

on  pa'_;pfil742  in  the  issue  of  Th'irsday, 


October  30,  2003,  make  the  following 

rorrection: 

§  4.41     [Corrected] 

On  page  hi  742.  lo  the  second  column. 
in  §  4.41,  in  amendatory  instruction 
10b.,  in  the  fifth  line,  "+40"  should  read 
"±40". 

[FR  Doc.  G3-27405  Filed  11-6-03;  8:45  am] 

BILLING  COOE   '505  0'    D 


FEDERAL  RESERVE  SYSTEM 

[Docket  No   R-1152] 

Federal  Reserve  Bank  Services 
Imputed  Investment  Income  on 
Clearing  Balances 

Correction 

In  notice  document  03-27124 
beginning  on  page  61413  in  the  issue  of 
Tuesday,  October  28,  2003,  make  the 
following  corrections: 


1.  On  page  61417.  in  the  second 
column,  in  footnote  27,  in  the  first  line, 
■'55  473  '  should  read  "S5,473 

2  On  the  same  page,  in  the  same 
( (ilumn,  in  the  same  footnote,  in  the 
second  line.  "S5.892"  should  read 
■•S5.892". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  footnote,  in  the 
fifth  line,  "SlO.302"  should  read 
•■510.302". 

IFR  Doc.  C3-27124  Filed  1  1-6-03:  8  45  am] 
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Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Parts  410  and  41 4 

Medicare  Program:  Revisions  to  Payment 
Policies  I  nder  the  Physician  Fee 
Schedule  for  Calendar  Year  2004:  Final 
Rule 


I 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410  and  414 

[CMS-1476-FC] 

RIN  0938-AL96 

Medicare  Program;  Revisions  to 
Payment  Poiicies  Under  the  Physician 
Fee  Scheduie  for  Caiendar  Year  2004 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTKM:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  will  refine  the 
resource-based  practice  expense  relative 
value  units  (RVUs)  and  make  other 
changes  to  Medicare  Part  B  payment 
policy.  The  policy  changes  concern: 
Medicare  Economic  Index,  practice 
expense  for  professional  component 
services,  definition  of  diabetes  for 
diabetes  self-management  training, 
supplemental  survey  data  for  practice 
expense,  geographic  practice  cost 
indices,  and  several  coding  issues.  In 
addition,  this  rule  updates  the  codes 
subject  to  the  physician  self-referral 
prohibition.  We  also  make  revisions  to 
the  sustainable  growth  rate  and  the 
anesthesia  conversion  factor. 

These  changes  will  ensure  that  our 
payment  systems  are  updated  to  reflect 
changes  in  medical  practice  and  the 
relative  value  of  services. 

We  are  also  finalizing  the  calendar 
year  (CY)  200,-3  interim  RVUs  and  are 
issuing  interim  RVUs  for  new  and 
revised  procedure  codes  for  CY  2004. 

As  required  by  the  statute,  we  are 
announcing  that  the  physician  fee 
schedule  update  for  CY  2004  is  -4.5 
percent,  the  initial  estimate  of  the 
sustainable  growth  rate  for  CY  2004  is 
7.4  percent,  and  the  conversion  factor 
forCY  2004  isS35.1339. 

We  published  a  proposed  rule  (68  FR 
50428)  in  the  Federal  Register  on  Part 
B  drug  payment  reform  on  August  20. 
2003.  This  proposed  rule  would  also 
make  changes  to  Medicare  payment  for 
furnishing  or  administering  certain 
drugs  and  biologicals.  We  have  not 
finalized  these  proposals  to  take  into 
account  that  the  Congress  is  considering 
legislation  that  would  address  these 
issues.  We  will  continue  to  monitor 
legislative  activity  that  would  reform 
the  Medicare  Part  B  drug  payment 
system.  If  legislation  is  not  enacted  soon 
on  this  issue,  we  remain  committed  to 
completing  the  regulatory  process. 
DATES:  Effective  date:  These  regulations 
are  effective  on  January  1,  2004. 


Comment  date:  We  will  consider 
comments  on  the  physician  self-referral 
designated  health  services  additions  and 
deletions  identified  in  Tables  8  and  9, 
and  the  interim  work  RVUs  for  selected 
procedure  codes  identified  in 
Addendum  C  if  we  receive  them  at  the 
appropriate  address,  as  provided  in  the 
addresses  section,  no  later  than  5  p.m. 
on  January  6,  2004. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1476-FC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAXJ 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address  ONLY: 
Centers  for  Medicare  &  Medicaid 

Services,  Department  of  Health  and 

Human  Services,  Attention:  CMS- 

1476-FC,  P.O.  Box  8013,  Baltimore, 

MD  21244-8013. 

Please  allow  sufficient  time  for  us  to 
receive  mailed  comments  on  time  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses: 
Room  445-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or  Room 

C5-14-03.  7500  Security  Boulevard. 

Baltimore,  MD  21244-8013. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Goverrmient 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
IS  available  if  you  wish  to  retain  proof 
of  filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pam  West  (410)  786-2302  (for  issues 
related  to  practice  expense.) 

Jim  Menas  (410)  786-4507  (for  issues 
related  to  anesthesia.) 

Rick  Elisor  (410)  786-5617  (for  issues 
related  to  Geographic  Cost  Price  Index 
(GPCI).) 

Mary  Stojak  (410)  786-6939  (for 
issues  related  to  the  definition  of 
diabetes  for  diabetes  self-management 
training  (DSMT).) 

Shannon  Martin  (410)  786-7939  (for 
issues  related  to  rebasing  of  the 
Medicare  Economic  Index  (MEI).) 

Craig  Dobyski,  (410)  786-4584  (for 
issues  related  to  telehealth). 


Joanne  Sinsheimer,  (410)  786—4620 
(for  issues  related  to  updates  to  the  list 
of  certain  services  subject  to  the 
physician  self-referral  prohibitions). 

Diane  Milstead  (410)  786-3355, 
Latesha  Walker  (410)  786-1101,  or 
Gaysha  Brooks  (410)  786-3355  (for  all 
other  issues.) 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  vour  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  SlO.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
vm'w. access. gpo.gov/nara/ index. html. 

Accessing  Physician  Fee  Schedule  Web 
Site  and  Pricing  Information 

Information  on  the  physician  fee 
schedule  and  pricing  files  can  be  found 
on  our  homepage.  You  can  access  this 
data  by  typing  the  following:  http:// 
cms.hhs.gov/physicjans/pfs  or  you  can 
access  this  data  by  using  the  following 
directions: 

1 .  Go  to  the  CMS  homepage  (http:// 
UTvw. cms. hhs.gov]. 

2.  Place  your  cursor  over  the  word 
"Professionals"  in  the  blue  area  near  the 
top  of  the  page.  Select  "Physicians" 
from  the  drop-down  menu. 

3.  Scroll  down  and  under  "PayAient/ 
Billing"  select  "Physician  Fee 
Schedule'. 

The  Physician  Fee  Schedule  pricing 
information  is  contained  in  two  public 
use  files. 

(1)  National  Physician  Fee  Schedule 
Relative  Value  File— This  file  contains 
all  CPT/HCPCS  (excluding  codes 
beginning  with  B,  E,  L,  K,  and  O).  their 
short  descriptions  and  a  status 
indicator,  which  denotes  whether  or  not 
the  service  is  priced  under  the 
physician  fee  schedule.  The  file  also 
contains  the  components  used  in  the 
calculation  of  the  annual  pricing 
amount  (that  is.,  the  RVUs.  GPCIs,  and 
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convensinn  factor),  anesthesia 
conversion  factors,  and  the  pavraenl 
policy  indicators  used  to  price  the 
claims  with  surgical  modifiers.  This  file 
does  not  contain  the  calculated  pricing 
amounts. 

(2)  Physician  Fee  Schedule  Favment 
Amount  File  National/Carrier— this  file 
contains  the  CPT  code  and  the  Medicare 
price  for  all  services  priced  under  the 
Physician  Fee  Schedule.  These  data  can 
be  downloaded  for  (a)  the  entire 
country,  or  (b)  for  a  selected  carrier  (in 
most  cases  carriers  correlate  with 
states).  There  is  no  option  of  requesting 
data  for  selected  HCPCS  codes.  The  zip 
file,  which  is  downloaded,  contains  a 
file  named  PF04pc.doc.  which  e.xplains 
the  data  contained  in  each  column.  This 
file  also  contains  a  description  of 
pricing  localities  used  in  the  Phvsician 
Fee  Schedule.  Due  to  the  size  of  the 
national  file  (as  well  as  many  of  the 
carrier-specific  files),  these  data  are 
provided  in  a  comma-delimited  format, 
which  can  be  used  to  populate  database 
applications.  Generally  speaking,  these 
data  are  too  large  for  Excel,  however  if 
a  carrier  specific  file  has  3  or  fewer 
localities,  Excel  can  be  used. 

Another  file  that  providers  may  find 
useful  is  the  Zipcode  to  Carrier  Localitv 
File.  This  file  will  map  ZIP  Codes  to 
CMS  carriers  and  localities  and  map  Zip 
Codes  to  th,-^ir  State  and  determine 
whether  the  ZIP  Code  has  a  rural 
designation  as  determined  by  CMS  You 
can  access  this  file  by  typing  the 
following:  http://cms.hbs.gov/providers/ 
puf download /defauh.aspitalphanu  or 
you  can  access  this  data  bv  using  the 
following  directions: 

1.  Go  to  the  CMS  homepage  (http:// 
WH-xv. cms. hhs.gov). 

2.  Place  your  cursor  over  the  word 
"Professionals"'  in  the  blue  area  near  the 
top  of  the  page.  Select  "Physicians" 
from  the  drop-down  menu. 

3.  Scroll  down  and  under    Pavment/ 
Billing"  select  "Medicare  Payment 
Systems." 

4.  Scroll  down  and  under  Coding 
Files  select  "Zipcode  to  Carrier  Localitv 
File." 


Table  of  Contents 

I.  Background 

A.  Legislative  Historv 

B.  Published  Changes  to  the  Fee  Schedule 

II.  Specific  Provisions  for  Calendar  Year  2004 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Resource-Based  Practice  Expense 
Legislation 

2.  Current  Ntethodologv 

3.  Practice  Expense  Proposals  for  Calendar 
Year  2004 

B.  Geographic  Practice  Cost  Indices  (GPCls) 

C.  Coding  Lssues 

III.  Other  Issues 


A.  Definition  of  Diabetes  for  Diabetes  Self- 
Management  Training  (DSMT) 

B  Outpatient  Therapy  Ser\'ices  Performed 
"Incident  To"  Physicians  Services 

C.  Status  of  Anesthesia  Work  and  5-Year 
Review 

D.  Payment  PoUcies  for  Anesthesia 
Services 

E.  Technical  Correction 

F.  Publication  Issues 

IV.  Refinement  6f  Relative  Value  Units  for 

Calendar  Year  2004  and  Response  to 
Public  Comments  on  Interim  Relative 
Value  Units  for  2003 

V.  Update  to  the  Codes  for  Physician  Self- 

Referral  Prohibition 

VI.  Physician  Fee  Schedule  Update  for 

Calendar  Year  2004 

VII.  Allowed  Expenditures  for  Physicians' 
Ser\'ices  and  the  Sustainable  Growth 
Rate 

Vni.  Anesthesia  and  Physician  Fee  Schedule 
Conversion  Factors  for  CY  2004 

IX.  Telehealth  Originating  Site  Facility  Fee 

Payment  Amount  Update 

X.  Provisions  of  the  Final  Rule 

XI.  Collection  of  Information  Requirements 

XII.  Response  to  Comments 

XIII.  Regulatory  Impact  Analysis 
Addendum  A — Explanation  and  Use  of 

Addendum  B 

Addendum  B — 2004  Relative  Value  Units 
and  Related  Information  Used  in 
Determining  Medicare  Payments  for 
2004  Addendum  C — Codes  with  Interim 
RVUs 

Addendum  D — 2004  Geographic  Practice 
Cost  Indices  by  Medicare  Carrier  and 
Locality 

Addendum  E — 2005  Geographic  Practice 
Cost  Indices  by  Medicare  Carrier  and 
Locality 

Addendum" F— Updated  List  of  CPT/HCPCS 
Codes  Used  to  Describe  Certain 
Designated  Health  Services  Under  the 
Physician  Self-Referral  Provision 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  proposed  rule, 
we  are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AMA    American  Medical  Association 
APC    Ambulatory  Payment 

Classification 
BBA     Balanced  Budget  Act  of  1997 
BBR.A     Balanced  Budget  Refinement 

Act  of  1999 
BIPA    Medicare.  Medicaid,  and  SCHIP 

Benefits  Improvement  and  Protection 

Act  of  2000 
CF    Conversion  factor 
CFR    Code  of  Federal  Regulations 
CMS    Centers  for  Medicare  &  Medicaid 

Sendees 
CNS     Clinical  Nurse  Specialist 
CPT     [Physicians']  Current  Procedural 

Terminology  l4th  Edition,  2002, 

copyrighted  by  the  American  Medical 

Association! 
CPEP     Clinical  Practice  Expert  Panel 
CRNA     Certified  Registered  Nurse 

Anesthetist 


DHHS     Department  of  H.-alth  and 

Human  Services 
E/M     Evaluation  and  management 
ESRD     End-Stage  Renal  Disease 
GAF    Geographic  adjustment  factor 
GPCI    Geographic  practice  cost  index 
HCPCS     Healthcare  Common  Procedure 

Coding  System 
HHA     Home  health  agency 
IDTFs     Independent  Diagnostic  Testing 

Facilities 
MCM     Medicare  Carrier  Manual 
MedPAC     Medicare  Pajment  Advisory 

Commission 
MEl     Medicare  Economic  Index 
MGMA     Medical  Group  Management 

Association 
MPFS     Medicare  Physician  Fee 

Schedule 
MSA     Metropolitan  Statistical  Area 
OMB     Office  of  Management  and 

Budget 
PC     Professional  component 
PEAC    Practice  Expense  Advisory 

Committee 
PPO    Preferred  Provider  Organization 
PPS    Prospective  payment  system 
PRA     Paperwork  Reduction  Act  of  1995 
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L  Background 

A.  Legislative  History 

Since  January  1,  1992"  Medicare  has 
paid  for  physicians'  ser\'ices  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians" 
Services."  This  section  provides  for 
three  major  elements:  (1)  A  fee  schedule 
for  the  payment  of  physicians'  services; 
(2)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries;  and  (3)  a  sustainable 
growth  rate  (SGR)  for  the  rates  of 
increase  in  Medicare  expenditures  for 
physicians'  ser\'ices.  The  Act  requires 
that  payments  under  the  fee  schedule  be 
based  on  natio«al  uniform  relative  value 
units  (RVUs)  that  are  based  on  the 
resources  used  in  furnishing  a  service-. 
Section  1848(c)  of  the  Act  requires  that 
national  RVUs  be  established  for 
physician  work,  practice  expense,  and 
malpractice  expense.  Section 
1848(c)(2)(B)(ii)(lI)  of  the  Act  provides 
that  adjustments  in  RVUs  may  not  cause 
total  physician  fee  schedule  pa\Tnents 
to  differ  by  more  than  S20  million  from 
what  they  would  have  been  had  the 
adjustments  not  been  made.  If 
adjustments  to  RVUs  cause 
expenditures  to  change  by  more  than 
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S20  million,  we  must  make  adjustments 
to  ensure  that  they  do  not  increase  or 
decrease  by  more  than  S20  million. 

B  Published  Changes  to  the  Fee 
Schedule 

In  the  July  2000  proposed  rule.  (65  FR 
44177),  we  listed  all  of  the  final  rules 
published  through  November  1999.  In 
the  August  2001  proposed  rule  (66  FR 
40372)  we  discussed  the  November 

2000  final  rule  relating  to  the  updates  to 
the  RV'Us  and  revisions  to  pavment 
policies  under  the  physician  fee 
schedule. 

in  the  November  2001  final  rule  with 
comment  period  (66  FR  55246).  we 
made  revisions  to  resource-based 
practice  expense  RVUs:  services  and 
supplies  incident  to  a  physician's 
professional  service:  anesthesia  base 
unit  variations:  recognition  of 
Phvsicians'  f^irrent  Procedural 
Terminology  (CPT)  tracking  codes;  and 
nurse  practitioners,  physician  assistants, 
and  clinical  nurse  specialists 
performing  screening  sigmoidoscopies. 
We  also  addressed  comments  received 
on  the  June  8,  2001  proposed  notice  (66 
FR  31028)  for  the  5-year  review  of  work 
RVUs  and  finalized  these  work  RVUs.  In 
addition,  we  acknowledged  comments 
received  -n  response  to  a  discussion  of 
modifier-62.  which  is  used  to  report  the 
work  of  co-surgeons.  The  November 

2001  final  rule  also  updated  the  list  of 
services  that  are  subject  to  the  phvsician 
self-referral  prohibitions  in  order  to 
reflect  CPT  and  Healthcare  Common 
Procedure  Coding  System  (HCPCS)  code 
(  hanges  that  were  effective  lanuar\'  1. 
2002.  All  these  revisions  ensure  that  our 
pavment  systems  are  updated  to  reflect 
changes  in  medical  practice  and  the 
relative  value  of  services.  This  final  rule 
also  conformed  our  regulations  to  reflect 
statutory  provisions  of  Medicare, 
Medicaid,  and  State  Child  Health 
Insurance  Program  (SCHIP)  Benefits 
Improvement  and  Protet:tion  Act  of 
2000  (Pub.  L.  106-554)  (BIPA) 
concerning:  the  mammography 
screening  benefit:  biennial  screening 
pelvic  e.xaminations  for  certain 
beneficiaries;  expanded  oeverage  for 
screening  colonoscopies  to  all 
beneficiaries:  annual  glaucoma 
screenings  for  high-risk  beneficiaries; 
coverage  for  medical  nutrition  therapy 
services  for  certain  beneficiaries; 
expanded  payment  for  telehealth 
services:  payment  for  certain  Indian 
Health  Service  for  some  services  under 
the  physician  fee  schedule:  and  revision 
of  the  payment  for  certain  phvsician 
pathology  services. 

In  the  December  31,  2002  final  rule 
with  comment  period  (67  FR  79966).  we 
refined  resource-based  practice  expense 


RVUs  and  made  other  changes  to 
Medicare  Part  B  policy.  These  included: 
The  pricing  of  the  technical  component 
for  positron  emission  tomographv  (PET) 
scans.  Medicare  qualifications  for 
clinical  nurse  specialists,  a  process  to 
add  or  delete  services  to  the  definition 
of  telehealth.  the  definition  for  ZZZ 
global  periods,  global  period  for  surface 
radiation,  and  application  of  endoscopic 
reduction  rules  for  certain  codes.  In 
addition,  this  rule:  Updated  the  codes 
subject  to  physician  self-referral 
prohibitions,  expanded  the  definition  of 
a  screening  fecal-occult  blood  test,  and 
modified  our  regulations  to  expand 
coverage  for  additional  colorectal  cancer 
screening  tests  through  our  national 
coverage  determination  process.  We  also 
made  revisions  to  the  SGR.  the 
anesthesia  conversion  factor  (CF),  and 
the  work  values  for  some 
gastroenJerologic  services.  We  finalized 
the  calendar  year  (CY)  2002  interim 
RVUs  and  assigned  interim  RVUs  for 
new  and  revised  procedure  codes  for  CY 
2003.  clarified  the  enrollment  of 
therapists  in  private  practice  and  the 
policy  regarding  services  and  supplies 
incident  to  a  physician's  professional 
services,  and  made  technical  changes  to 
the  definition  of  outpatient 
rehabilitfition  services. 

This  final  rule  also  revised  the 
regulations  at  §485.618  to  allow 
registered  nurses  (RNs)  to  provide 
emergency  care  in  certain  critical  access 
hospitals  (CAHs)  in  frontier  areas  (an 
area  with  fewer  than  six  residents  per 
square  njile)  or  remote  locations 
(locations  designated  in  a  State's  rural 
health  plan  that  we  have  approved). 

As  required  by  statute  this  final  rule 
also  announced  that  the  physician  fee 
schedule  update  for  CY  2003  was  -4.4 
percent,  the  initial  estimate  of  the  SGR 
for  CY  2003  was  7.6  percent,  and  the  CF 
for  CY  2003  was  S34.5920.  effective 
March  1,  2003.  However,  on  February 
28.  2003  (68  FR  9567).  after  enactment 
of  the  Consolidated  Appropriations 
Resolution  of  2003  (Pub.  L.  108-7),  we 
published  a  final  rule  that  revised  the 
estimates  used  to  establish  the  SGRs  for 
fiscal  years  1998  and  1999  and 
announced  a  1.6  percent  increase  in  the 
CY  2003  physician  fee  schedule  CF  for 
March  1  to  December  31.  2003.  The  CF 
from  Maich  1  to  December  31,  2003  is 
S36.7856  and  the  anesthesia  CF  for  this 
period  is  $17.05.  All  other  provisions  of. 
the  December  31 .  2002  final  rule  were 
unchanged  by  the  rule  published 
February  28,  2003. 

C.  Components  of  the  Fee  Schedule 
Payment  Amounts 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act,  the  payment 


amount  for  each  service  paid  under  the 
physician  fee  schedule  is  the  product  of 
three  factors — (1)  a  nationally  uniform 
relative  value  for  the  service;  (2)  a 
geographic  adjustment  factor  (GAF)  for 
each  physician  fee  schedule  area;  and 
(3)  a  nationally  uniform  conversion 
factor  (CF)  for  the  service.  The  CF 
converts  the  relative  values  into 
payment  amounts. 

For  each  physician  fee  schedule 
service,  there  are  three  relative  values — 
(1)  an  R\^U  for  physician  work;  (2)  an 
RVU  for  practice  expense;  and  (3)  an 
RVU  for  malpractice  expense.  For  each 
of  these  components  of  the  fee  schedule, 
there  is  a  geographic  practice  cost  index 
(GPCI)  for  each  fee  schedule  area.  The 
GPCIs  reflect  the  relative  costs  of 
practice  expenses,  malpractice 
insurance,  and  physician  work  in  an 
area  compared  to  the  national  average 
for  each  component. 

The  general  formula  for  calculating 
the  Medicare  fee  schedule  amount  for  a 
given  service  in  a  given  fee  schedule 
area  can  be  expressed  as: 
Payment  =  ((RVU  work  x  GPCI  work)  + 

(RVU  practice  expense  x  GPCI 

prat;tice  expense)  -i-  (RVU  malpractice 

X  GPCI  malpractice)]  x  CF 

The  CF  for  CY  2004  appears  in  section 
IX.  The  RVUs  for  CY  2004  are  in 
Addendum  B.  The  GPCIs  for  CY  2004 
can  be  found  in  Addendum  D. 

Section  1848(e)  of  the  Act  requires  us 
to  develop  GAFs  for  all  phvsician  fee 
schedule  areas.  The  total  GAF  for  a  fee 
schedule  area  is  equal  to  a  weighted 
average  of  the  individual  GPCIs  for  each 
of  the  three  components  of  the  service. 
In  accordance  with  the  statute,  however, 
the  GAF  for  the  physician's  work 
reflects  one-quarter  of  the  relative  cost 
of  physician's  work  compared  to  the 
national  average. 

D.  Development  of  the  Relative  Value 
System 

1.  Work  Relative  Value  Units  (RV^Us) 

Approximately  7,500  codes  represent 
services  included  in  the  phvsician  fee 
schedule.  The  work  RVUs  established 
for  the  implementation  of  the  foe 
schedule  in  [anuary  1992  were 
developed  with  extensive  input  from 
the  physician  community.  A  research 
team  at  the  Harvard  School  of  Public 
Health  developed  the  original  work 
RVUs  for  most  codes  in  a  cooperative 
agreement  with  us.  In  constructing  the 
vignettes  for  the  original  RVUs,  Harvard 
worked  with  expert  panels  of  physicians 
and  obtained  input  from  physicians 
from  numerous  specialties. 

The  RVUs  for  radiology  services  were 
based  on  the  American  College  of 
Radiology  (ACR)  relative  value  scale, 
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which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
dHPsthesia  services  were  based  on  RVUs 
from  d  uniform  relative  value  guide.  We 
established  a  separate  CF  for  anesthesia 
services,  and  we  continue  to  recognize 
time  as  a  factor  in  determining  pavment 
for  these  services.  As  a  result,  there  is 
a  separate  payment  system  for 
anesthesia  services. 

2.  Practice  Expense  and  Malpractice 
Expense  Relative  Value  Units 

Section  1848(c)(2)(C}  of  the  Act 
required  that  the  practice  expense  and 
malpractice  expense  RVUS  equal  the 
product  of  the  base  allow  ed  charges  and 
the  practice  expense  and  malpractice 
percentages  for  the  service.  Base 
allowed  charges  are  defined  as  the 
national  average  allowed  charges  for  the 
service  furnished  during  1991.  as 
estimated  using  the  most  recent  data 
available.  For  most  services,  we  used 
1989  charge  data  aged  to  reflect  the  1991 
payment  rules,  since  those  were  the 
most  recent  data  available  for  the  1992 
fee  schedule. 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103^32), 
enacted  on  October  31.  1994,  required 
us  to  develop  a  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physician  service.  As  amended  by  the 
BBA.  section  1848(c)  required  the  new- 
payment  methodolog%"  to  be  phased  in 
over  4  years,  effective  for  services 
furnished  in  1999.  v  ith  resource-based 
practice  expense  RVUs  becoming  fullv 
effective  in  2002.  The  BBA  also  required 
us  to  implement  resource-based 
malpractice  R\'Us  for  services  furnished 
beginning  in  2000. 

II.  Specific  Provisions  for  Calendar 
Year  2004 

In  response  to  the  publication  of  the 
August  15.  2003  proposed  rule,  (68  FR 
49030),  and  the  December  2002  interim 
final  rule.  (67  FR  79966).  we  received 
approximately  2,433  comments.  We 
received  comments  from  individual 
physicians,  health  care  workers,  and 
professional  associations  and  societies. 
The  majority  of  comments  addressed  the 
physician  fee  schedule  proposals  related 
to  the  dialysis  G  codes,  "incident  to" 
therapy  services,  and  the  geographic 
practice  cost  indices  localitv  pavment 
discussion  issue. 

The  proposed  rule  discussed  policies 
that  affected  the  RVUs  on  which 
payment  for  certain  services  would  be 
based.  Certain  changes  implemented 
through  this  final  rule  are  subject  to  the 
S20  million  limitation  on  annual 
adjustments  contained  in  section 
1848(c)(2)(B)(ii)(II)oftheAct. 


After  reviewing  the  comments  and 
detprmining  the  policies  we  would 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  2004.  We  discuss  in  detail 
the  effects  of  these  changes  in  the 
Regulatorv  Impact  Analvsis  in  section 
XIII. 

For  the  convenience  of  the  reader,  the 
headings  for  the  policy  issues 
correspond  to  the  headings  used  in  the 
August  15.  2003  proposed  rule.  More 
detailed  background  information  for 
each  issue  can  be  found  in  the 
December  2002  interim  final  rule  with 
comment  period  and  the  August  2003 
proposed  rule. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1 .  Resource-Based  Practice  Expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432), 
enacted  on  October  31,  1994,  required 
us  to  develop  a  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physician's  service  beginning  in  1998. 
In  developing  the  methodologv,  we 
were  to  consider  the  staff,  equipment, 
and  supplies  used  in  providing  medical 
and  surgical  services  in  various  settings. 
The  legislation  specifically  required 
that,  in  implementing  the  new  svstem  of 
practice  expense  RVUs.  we  applv  the 
same  budget-neutralitv'  provisions  that 
we  apply  to  other  adjustments  under  the 
physician  fee  schedule. 

Section  4505(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33).  enacted  on  August  5,  1997. 
amended  section  1848(c)(2)(B)(ii)  of  the 
Act  and  delayed  the  effective  date  of  the 
resource-based  practice  expense  RVU 
system  until  January  1,  1999.  In 
addition,  section  4505(b)  of  the  BBA 
provided  for  a  4-year  transition  period 
from  charge-based  practice  expense 
RVUs  to  resource-based  RVUs. 

Further  legislation  affecting  resource- 
based  practice  expense  RVUs  was 
included  in  the  Medicare.  Medicaid  and 
State  Child  Health  Insurance  Program 
(SCHIP)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  (Pub.  L.  106-113) 
enacted  on  November  29,  1999.  Section 
212  of  the  BBRA  amended  section 
1848(c)(2)(B)(ii)  of  the  Act  by  directing 
us  to  establish  a  process  under  which 
we  accept  and  use.  to  the  maximum 
extent  practicable  and  consistent  with 
sound  data  practices,  data  collected  or 
developed  by  entities  and  organizations. 
These  data  would  supplement  the  data 
we  normally  collect  in  determining  the 


practice  expense  component  of  the 
physician  fee  schedule  for  pavments  in 
CY  2001  and  CY  2002.  (In  the  1999  final 
rule  (64  FR  59380),  we  extended,  for  an 
additional  2  years,  the  period  during 
which  we  would  accept  supplementary 
data.) 

2.  Current  Methodology  for  Computing 
the  Practice  Expense  Relative  Value 
Unit  System 

Effective  with  services  furnished  on 
or  after  January  1.  1999.  we  established 
a  new  methodologv-  for  computing 
resource-based  practice  expense  RVUs 
that  used  the  two  significant  sources  of 
actual  practice  expense  data  we  have 
available — the  Clinical  Practice  Expert 
Panel  (CPEP)  data  and  the  American 
Medical  Association's  (AMA) 
Socioeconomic  Monitoring  Svstem 
(SMS)  data.  The  methodologv-  was  based 
on  an  assumption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  for  physicians' 
services  across  specialties.  The 
methodologv-  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  can  be  seen  as  a 
'top-down  "  approach. 

a.  Major  Steps 

A  brief  discussion  of  the  major  steps 
involved  in  the  determination  of  the 
practice  expense  RVL^s  follows.  (Please 
see  the  November  1 ,  2001  final  rule  (66 
FR  55249)  for  a  more  detailed 
explanation  of  the  top-down 
methodology.) 

•  Step  1 — Determine  the  specialty 
specific  practice  expense  per  hour  of 
physician  direct  patient  care.  We  used 
the  AMA's  SMS  survey  of  actual 
aggregate  cost  data  by  specialty  to 
determine  the  practice  expenses  per 
hour  for  each  specialty.  We  calculated 
the  practice  expenses  per  hour  for  the 
specialty  by  dividing  the  aggregate 
practice  expenses  for  the  specialtv  by 
the  total  number  of  hours  spent  in 
patient  care  activities. 

•  Step  2 — Create  a  specialty  specific 
practice  expense  pool  of  practice 
expense  costs  for  treating  Medicare 
patients.  To  calculate  the  total  number 
of  hours  spent  treating  Medicare 
patients  for  each  specialty,  we  used  the 
physician  time  assigned  to  each 
procedure  code  and  the  Medicare 
utilization  data.  We  then  calculated  the 
specialty  specific  practice  expense  pools 
by  multiplying  the  specialty  practice 
expenses  per  hour  by  the  total  phvsician 
hours. 

•  Step  3 — Allocate  the  specialty 
specific  practice  expense  pool  to  the 
specific  services  performed  by  each 
specialty.  For  each  specialty,  we 
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divided  the  practice  expense  pool  into 
two  groups  based  on  whether  direct  or 
indirect  costs  were  involved  and  used  a 
different  allocation  basis  for  each  group. 

(i)  Direct  costs — For  direct  costs 
(which  include  clinical  labor,  medical 
supplies,  and  medical  equipment),  we 
used  the  procedure  specific  CPEP  data 
on  the  staff  time,  supplies,  and 
equipment  as  the  allocation  basis. 

(ii)  Indirect  costs — To  allocate  the  cost 
pools  for  indirect  costs,  including 
administrative  labor,  office  expenses, 
and  all  other  expenses,  we  used  the  total 
direct  costs  combined  with  the 
physician  fee  schedule  work  RVUs.  We 
converted  the  work  RV'Us  to  dollars 
using  the  Medicare  CF  (expressed  in 
199,T  dollars  for  consistency  with  the 
SMS  survey  years). 

•  Step  4 — For  procedures  performed 
by  more  than  one  specialty,  the  final 
procedure  code  allocation  was  a 
weighted  average  of  allocations  for  the 
specialties  that  perform  the  procedure, 
with  the  weights  being  the  frequency 
with  which  each  specialty  performs  the 
procedure  on  Medicare  patients. 

b.  Other  Methodological  Issues 
(i)  Nonphysician  Work  Pool 

For  services  with  physician  work 
RV'Us  equal  to  zero  (including  the 
technical  components  of  radiology 
services  and  other  diagnostic  tests),  we 
created  a  separate  practice  expense  pool 
using  the  average  clinical  staff  time  from 
the  CPEP  data  and  the  "all  physicians'" 
practice  expense  per  hour. 

We  then  used  the  adjusted  1998 
practice  expense  RVUs  to  allocate  this 
pool  to  each  service.  We  have  removed 
services  from  the  nonphysician  work 
pool  if  the' requesting  specialty 
predominates  utilization  of  the  service. 
Also,  for  all  radiology  ser\'ices  that  are     - 
assigned  physician  work  RVUs,  we  used 
the  adjusted  1998  practice  expense 
RVUs  for  radiology  services  as  an 
interim  measure  to  allocate  the  direct 
practice  expense  cost  pool  for  radiology 
specialties  to  the  most  appropriate  SMS 
specialty. 

(ii)  Crosswalks  for  Specialties  Without 
Practice  Expense  Survey  Data 

Since  many  specialties  identified  in 
our  claims  data  did  not  correspond 
exactly  to  the  specialties  included  in  the 
SMS  survey  data,  it  was  necessary  to 
crosswalk  these  specialties  to  the  most 
appropriate  SMS  specialtv. 

(iii)  Physical  Therapy  Services 

Because  we  believe  that  most  physical 
therapy  services  furnished  in 
physicians'  offices  are  performed  by 
physical  therapists,  we  crosswalked  all 


utilization  for  therapy  services  in  the 
CPT  97000  series  to  the  physical  and 
occupational  therapy  practice  expense 
pool. 

3.  Practice  Expense  Proposals  for 
Calendar  Year  2004 

a.  Nonphysician  Workpool 

The  nonphysician  work  pool  is  a 
special  methodology  that  we  used  to 
determine  practice  expense  RVUs  for 
many  services  that  do  not  have 
physician  work  RVUs.  While  the 
nonphysician  w^ork  pool  is  of  benefit  to 
many  of  the  services  that  were  originally 
included,  we  have  allowed  specialties  to 
request  that  their  services  be  removed 
from  the  pool.  Because  the 
nonphysician  work  pool  includes  a 
variety  of  services  performed  bv  many 
different  specialties,  we  use  the  "all 
physician"  average  practice  expense  per 
hour  in  place  of  a  specialty-specific 
practice  expense  per  hour. 

As  discussed  in  the  August  15,  2003 
proposed  rule,  we  are  continuing  to 
study  the  alternatives  that  are  available 
and  any  modifications  to  the 
nonphysician  workpool  would  be 
published  in  proposed  rulemaking. 

Comment:  Several  specialty  societies 
expressed  support  for  the  ongoing  study 
of  this  complex  issue  and  appreciate 
that  any  modifications  to  the 
nonphysician  workpool  would  be 
published  as  proposed  rulemaking  for 
review  and  comment  prior  to 
implementation.  A  biopharmaceutical 
company  commented  that  we  should 
move  forward  to  develop  a  new 
methodology  that  better  recognizes 
actual  resource  consumption  so  that  we 
can  develop  a  preferable  alternative. 

Response:  We  are  appreciative  of  the 
support  and  will  continue  to  studv  this 
issue. 

b.  Supplemental  Practice  Expense 
Survey  Data 

i.  Survey  Criteria  and  Submission  Dates 

As  required  by  the  BBRA,  we 
established  criteria  to  evaluate  data 
collected  by  organizations  to 
supplement  the  data  normally  used  in 
determining  the  practice  expense 
component  of  the  physician  fee 
schedule.  We  have  required 
supplementary  survey  data  to  be 
submitted  by  August  1  to  be  considered 
for  computing  practice  expense  RVUs 
for  the  following  year.  We  proposed  to 
change  the  required  submission  date  to 
March  1,  which  would  allow  us  to 
publish  our  decisions  regarding  survey 
data  in  the  proposed  rule  and  provide 
an  opportunity  for  public  comment  on 
survey  results.  We  also  proposed  to 
extend  for  an  additional  2  years  the 


period  for  accepting  survey  data  that 
meets  the  criteria  set  forth  in  the 
November  2000  final  rule  (as  modified 
in  the  December  31.  2002  final  rule). 
The  deadline  for  submission  of  the 
supplemental  data  to  be  considered  in 
CY  2005  and  CY  2006  would  be  March 
1.  2004  and  March  1.  2005.  respectively. 

Comment:  Specialty  societies 
expressed  appreciation  for  our  proposal 
to  extend  the  deadline  for  submission  of 
surveys.  Commenters  also  approved  of 
our  proposal  to  change  the  due  date  for 
submission  of  supplemental  practice 
expense  survey  data  to  March  1 ,  so  that 
the  implications  of  the  use  of  the  survey 
data  could  be  discussed  in  the  proposed 
rule. 

Response:  We  will  implement  the 
change  in  the  submission  dates  for 
supplementary^  surveys  as  proposed. 
The  deadline  for  submission  of  the 
supplemental  data  to  he  considered  in 
CY  2005  and  CY  2006  would  be  March 
1,  2004  and  March  1.  2005.  respectively. 
We  will  revise  §414. 22(b)(6){ii)  to 
reflect  this  change. 

ii.  Submission  of  Supplemental  Surwvs 

The  College  of  American  Pathologists 
(CAP)  submitted  supplemental  survey 
data  for  independent  laboratories  for 
consideration  for  CY  2004.  Our 
contractor.  The  Lewin  Group,  evaluated 
the  data  and  has  recommended 
acceptance. 

Comment:  Based  on  our  proposal  to 
revise  the  date  for  submission  of 
supplemental  survey  data,  CAP 
requested  that  we  delay  incorporation  of 
this  survey  data  until  next  year's 
proposed  rule.  C.\P  also  expressed  an 
interest  in  being  able  to  evaluate  the 
combined  effects  of  the  use  of  the  new 
sur\'ey  data  along  with  the  technical 
change  for  pathology  services  before  the 
changes  are  implemented.  Therefore. 
CAP  requested  that  we  also  extend  the 
moratorium  on  calculating  the  technical 
component  as  the  difference  between 
the  global  and  professional  component 
practice  expense  RVUs  by  one 
additional  year,  as  discussed  in  the 
August  15,  2003  proposed  rule.  This 
request  for  a  delay  in  incorporating  the 
new  survey  data,  as  well  as  extending 
the  moratorium  was  supported  by  the 
AMA  and  several  specialty  societies. 

Response:  We  agree  with  the 
comments  that  suggest  extending  by  one 
year  the  moratorium  on  calculating  the 
technical  component  practice  expense 
RVU  as  the  difference  between  the 
global  and  professional  component 
RVUs  for  pathology  services.  We  also 
agree  with  comments  suggesting  that  we 
not  incorporate  the  CAP  survey  into  the 
practice  expense  methodology  until 
next  year.  We  will  evaluate  the  CAP 
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survey  in  next  year's  proposed  rule  at 
the  same  time  we  show  the  effect  of  the 
above  described  change  for  pathologv 
services. 

c.  Practice  Expense  for  a  professional 
component  service 

While  we  tvpically  assign  all  staff, 
equipment  and  supply  costs  for  services 
with  professional  and  technical 
components  (PC  and  TC)  to  the 
technical  portion  of  the  service,  in  the 
proposed  rule  we  discussed  limited 
instances  where  it  is  appropriate  to 
assign  direct  inputs  to  a  PC  service.  We 
proposed  to  modify  the  practice  expense 
methodoiogv  to  allf)w  direct  inputs  to  be 
added  to  PC  services  when  these  inputs 
are  clearly  associated  with  the 
professional  service,  including  when  the 
PEAC  makes  such  rec:ommendations. 
Specifically  we  proposed  to  add  the 
PEAC  recommended  staff  times  to  the 
PC  of  the  following  cardiac  services: 
CPT  codes  93508, 93510.  93511,  93514, 
93524. 93526. 93527. 93528.  93529. 
■  93530. 93531. 93532, 93533  and  93624. 

Comment:  The  RUC,  the  AMA.  the 
American  College  of  Physicians  and 
societies  representing  cardiologists, 
cardiac  rhythm  specialists, 
interventicmal  radiologists,  nuclear 
medicine,  chest  physicians,  radiation 
oncologists,  radiologists, 
endocrinologists  and  dermatologists 
expressed  support  for  this  change  in 
methodology.  Commenters  were  also  in 
agreement  with  the  specific  CPT  codes 
mentioned  in  the  proposed  rule,  but 
requested  that  direct  inputs  also  be 
added  to  the  PC  of  CPT  codes  93619. 
93620  and  93642.  which  were  reviewed 
at  the  lanuary  PEAC  meeting.  The  RUC 
comment  indicated  that  additional 
codes  might  be  identified  at  future 
PEAC/RUC  raeetinos. 

Response:  We  will  finalize  the 
proposed  assignment  of  direct  practice 
expense  to  the  proposed  14  cardiac 
services  and  will  add  the  PEAC 
recommended  inputs  to  the  PC  of  CPT 
codes  93619, 93620  and  93642.  as 
requested  by  the  commenters. 

d.  Utilization  Data 

We  use  Medicare  utilization  data  in 

the  development  of  specialtv-specific 
practice  expense  RVUs  that  are  then 
weight  averaged  to  determine  a  single 
practice  expense  RV'U  per  code.  Prior  to 
2003.  we  used  the  most  recent  complete 
year  of  utilization  data  to  determine  the 
practice  expense  RVUs.  In  the  December 
31,  2002  final  rule  (67  FR  79982),  we 
adopted  a  policy  of  using  the  1997 
through  2000  Medicare  utilization  in  the 
practice  expense  methodoiogv.  For  new 
codes  created  since  2000,  there  are  no 
Medicare  utilization  data.  In  the  August 


15.  2003  rule  we  proposed  to  follow  a 
similar  practice  to  the  one  described 
above  and  use  specialtv-specific 
Medicare  utilization  data  for  codes 
created  after  2000  at  the  first 
opportunity  they  become  available  to 
us.  Since  we  will  not  have  anv 
utilization  data  at  the  time  we  first 
establish  practice  expense  RVUs  for  a 
new  code,  we  proposed  that  we 
continue,  whenever  possible,  to  make 
an  assumption  about  the  specialty  that 
will  likely  provide  the  service  or  to  use 
the  "all  physician"  average  when  we  do 
not  have  sufficient  information  to  assign 
any  given  specialty. 

Comment:  The  specialtv  societies 
representing  internal  medicine, 
rheumatology  and  pulmonary  medicine 
supported  our  proposal  to  use  1997 
through  2000  Medicare  utilization  data 
for  all  codes  that  were  in  existence  at 
that  time  and  to  use  specialty-specific 
Medicare  utilization  data  for  codes 
created  after  2000  when  utilization  data 
first  become  available,  using  the  "all 
physician"  average  when  we  do  not 
have  sufficient  information  to  assign  a 
given  specialty.  These  commenters,  as 
well  as  several  others,  suggested  that  the 
RUC  and  the  specialty  societies  could 
provide  information  on  the  specialties 
that  will  likely  perform  a  new  ser\ice  to 
minimize  the  potential  changes  to  the 
practice  expense  RVUs  that  will  occur 
when  we  substitute  actual  for  estimated 
utilization.  However,  a  specialtv  society 
representing  gastroenterology  expressed 
concern  that  we  are  moving  forward 
with  plans  to  shift  the  basis  of  our 
methodology  for  compiling  data  to  a 
five-year  basis.  The  commenter  urged  us 
to  not  make  changes  until  extensive 
impact  comparisons  are  conducted  that 
can  be  evaluated  by  physician 
community. 

Response:  We  will  implement  our 
proposal  to  use  specialty-specific 
Medicare  utilization  data  for  codes 
created  after  2000  at  the  first 
opportunity  they  become  available  to 
us.  We  will  also  continue,  whenever 
possible,  to  make  an  assumption  about 
the  specialty  that  will  likely  provide  the 
service  or  to  use  the  "all  physician" 
average  when  we  do  not  have  sufficient 
information  to  assign  anv  given 
specialty,  hiformation  about  the 
specialty  we  assign  to  a  code  that  has  no 
utilization  data  can  be  found  in  the 
utilization  data  files  we  make  available 
on  the  CMS  web  site  following  final  rule 
publication.  With  respect  to  the 
comment  about  shifting  to  a  5-year  basis 
of  utilization  data  for  the  practice 
expense  methodology,  we  are  making  no 
change  in  policy  for  codes  that  existed 
in  the  1997  to  2000  period.  We  are  using 
only  the  later  year  utilization  data  for 


codes  that  have  been  created  since  that 
time.  Any  information  from  the  RUC 
that  could  assist  us  in  this  process 
would  be  welcomed. 

Comment:  A  specialty  society 
representing  colon  and  rectal  surgeons 
agreed  with  our  general  utilization 
methodology,  but  disagreed  that 
averaged  1997-2000  utilization  data 
should  be  used  for  all  codes  that  were 
not  in  existence  for  the  entire  period. 
The  commenter  argued  that  the 
frequency  for  these  codes  might  be 
artificially  low  because  the  coding  was 
new  and  that  this  may  impact  the 
relativity  between  new  and  old  codes  in 
the  same  family  with  similar  inputs. 
The  society  suggested  that  any  code  that 
did  not  exist  during  the  entire  1997- 
2000  period  default  to  2002  or  most 
recent  data. 

Response:  As  we  have  explained,  the 
Medicare  utilization  is  important  to  the 
practice  expense  methodology-  because 
it  determines  which  specialtv  scaling 
factors  will  be  applied  to  the  estimated 
practice  expense  input  values  in 
determining  the  practice  expense  RVUs 
for  each  service.  The  proportion  of  the 
volume  billed  by  each  specialty  is  more 
important  to  determining  the  practice 
expense  RVU  for  a  given  service  than 
the  total  volume.  If  the  code  is  low  in 
volume  but  the  proportion  of  the  code's 
volume  billed  by  each  specialtv  is 
generally  consistent  over  time,  there 
will  be  little  or  no  difference  in  a  code's 
practice  expense  RVUs.  whether  we  use 
its  initial  year  of  utilization  or  a  later 
year  to  determine  its  value. 

Comment:  Commenters  representing 
dermatolog}-  as  well  as  a  pharmaceutical 
company  expressed  concern  regarding 
the  decrease  in  payment  for 
photodynamic  therapy,  CPT  code 
95657.  The  commenters  noted  our 
discussion  in  the  proposed  rule 
indicating  that  this  reduction  in  the 
practice  expense  RVUs  is  occurring 
because  of  updates  to  the  Medicare 
utilization  data  used  in  the  practice 
expense  methodology.  As  a  result  of  the 
updated  utilization  data,  the  practice 
expense  methodology'  now  uses  the 
dermatology^  scaling  factor  (0.54)  for 
supplies  instead  of  the  all  physician 
average  (1.29),  and  this  change  leads  to 
the  reduction  in  payment  for  the  code. 
The  commenters  yrged  us  to  reconsider 
the  proposal  and  at  least  to  reinstate 
physicians'  ability  to  bill  separately  in 
2004  for  the  light-activating  agent  under 
the  appropriate  1  code  and  also  to 
remove  the  drug  from  the  practice 
expense  portion  of  the  procedure. 

Response:  One  of  the  functions  of  the 
utilization  data  in  our  practice  expense 
methodology-  is  to  assign  all  procedures 
to  the  specialty-specific  cost  pools  of  the 
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specialty  or  specialties  performing 
them.  Each  cost  pool  has  its  own  scaling 
factor.  This  scaling  factor  is  used  to 
scale  the  aggregate  CPEP  procedure- 
level  costs  for  a  specialty  to  the 
aggregate  costs  for  the  same  specialtv  as 
determined  by  the  SMS  practice 
expense  data.  As  we  indicated  in  the 
proposed  rule,  we  do  not  have 
utilization  data  upon  which  to 
determine  the  practice  expense  RVUs 
for  a  new  code  at  the  time  it  is  created. 
As  a  default,  we  have  assigned  many 
new  codes  the  "all  physician"  scaling 
factor  until  we  have  the  data  to  move 
these  codes  info  the  appropriate 
specialty  cost  pools.  Because  it  allows 
us  to  apply  the  appropriate  specialtv 
scaling  factor,  the  use  of  the  updated 
utilization  data  in  the  practice  expense 
methodology  can  lead  to  increases  or 
decreases  in  the  value  of  a  code,  even 
though  its  practice  expenses  remain 
unchanged.  In  this  case,  the  supplies 
scaling  factor  for  dermatology  is  lower 
than  that  for  "ail  physicians,"  leading  to 
a  decrease  in  practice  expense  RVUs 
when  the  dermatology  scaling  factor 
was  applied  to  the  CPEP  data  of  the 
photodynamic  therapy  service. 

We  believe  the  initial  practice  RVUs 
for  photodynamic  therapy  were  too 
high,  because  the  later  information  on 
Medicare  utilization  indicates  that  we 
should  have  used  the  dermatology 
scaling  factor  which  would  have 
produced  a  lower  practice  expense 
value.  As  we  indicate  above,  we  are 
working  to  minimize  changes  that  will 
occur  in  the  practice  expense  RVUs  for 
a  service  by  making  an  initial 
assumption  about  which  specialty  will 
likely  bill  us  for  a  service.  However,  we 
believe  our  policy  for  new  codes  should 
be  consistent  with  how  we  determine 
the  practice  expense  RVUs  for  existing 
codes,  even  if  updates  to  the  Medicare 
utilization  data  lead  to  increases  or 
decreases  in  the  practice  expense  RVUs. 

Though  we  believe  that  it  is 
appropriate  to  use  the  updated 
utilization  that  results  in  a  reduction  in 
payment  for  CPT  code  96567.  we  will 
pay  separately  for  the  light  activating 
agent  beginning  lanuary  1.  2004. 
However,  we  are  also  further 
considering  whether  Medicare  should 
pay  separately  for  certain  topical  drugs 
in  certain  circumstances.  Any  change  in 
policy  would  be  discussed  in  future 
rulemaking. 

Comment:  Specialty  societies 
representing  radiation  oncology,  as  well 
as  individual  commenters.  expressed 
concern  about  the  decrease  in  payment 
for  the  intensity  modulated  radiation 
therapy  (IMRT)  treatment  service,  CPT 
code  77418.  The  commenters  stated  that 
this  was  due  to  a  "quirk"  in  the 


utilization  data  relating  to  new  codes 
and  requested  that  this  code  be  priced 
by  the  non-physician  work  pool 
methodology. 

Response:  We  will  calculate  the 
practice  expense  RVUs  for  the  IMRT 
treatment  service.  CPT  code  77418. 
using  the  nonphysician  workpool 
methodology.  This  will  be  consistent 
with  the  way  we  currently  calculate  the 
practice  expense  for  all  other  radiation 
therapv  services  with  no  physician  work 
RVUs." 

Comment:  The  specialty  society 
representing  radiation  oncology  also 
noted  that  there  was  a  reduction  in  the 
practice  expense  RVUs  for  the  intensity 
modulated  radiation  therapy  planning 
procedure.  CPT  code  77301.  A  remote 
cardiac  monitoring  service  questioned 
why  the  use  of  new  utilization  data 
could  decrease  the  value  of  a  code  such 
as  HCPCS  code  G0249  for  the  provision 
of  test  material  and  equipment  for  home 
INR  monitoring. 

Response:  Both  CPT  code  77301  and 
HCPCS  code  G0249  were  new  codes  for 
which  we  did  not  have  utilization  data 
and  which  were  initially  assigned  the 
"all  physician"  scaling  factor.  As 
described  above,  now  that  we  have  the 
utilization  data,  the  services  have  been 
placed  io  the  specialty-specific  cost 
pools  based  on  how  the  service  is  billed 
to  Medicare,  which  have  lower  scaling 
factors  than  the  "all  physician."  This 
shift  has  led  to  the  reduced  practice 
expense  RVUs  for  CPT  code  77301.  If 
we  had  placed  this  code  in  the  radiation 
oncology  cost  pool  to  begin  with,  it 
would  have  had  theTeduced  practice 
expense  payments  for  the  past  two  years 
as  well.  HCPCS  code  G0249  will 
actually  have  increased  practice 
expense  RVUs  in  2004  due  to  the  effect 
of  the  repricing  of  supplies. 

Comment:  We  received  one  comment 
that  questioned  how  updated  utilization 
data  could  have  such  a  huge  and  direct 
effect  on  specific  codes.  The  commenter 
requested  clarification  from  us  on -the 
workings  of  the  utilization  data  within 
the  practice  expense  methodology  so 
that  the  public  will  understand  how 
utilization  data  will  affect  new 
technologies  in  the  future. 

Response:  As  explained  above,  one  of 
the  functions  of  the  utilization  data  in 
our  practice  expense  methodology  is  to 
assign  all  procedures  to  the  specialty- 
specific  cost  pools  of  the  specialty  or 
specialties  performing  them.  If  we  do 
not  know  the  specialty,  we  have  used 
"all  physician"  scaling  factors.  The  "all 
physician"  scaling  factors  could  be 
higher  or  lower  than  the  specialt>-- 
specific  scaling  factor  and  produce 
different l^VUs  for  the  code.  For 
instance,  CPT  code  77301-26  is  a  PC 


service  that  has  no  direct  cost  inputs. 
Thus,  its  practice  expense  RVUs  are 
affected  only  by  the  indirect  cost  scaling 
factor.  To  develop  the  2003  practice 
expense  RVUs  for  this  code,  we  adjusted 
indirect  costs  allocated  to  this  code  by 
the  "all  physician"  indirect  cost  scaling 
factor  of  0.,57.  However,  for  2004,  we 
have  Medicare  utilization  data  from 
2002  for  this  procedure  code.  Radiation 
oncologists  and  radiologists  respectively 
billed  Medicare  for  67  percent  and  30 
percent  of  the  total  volume  of  services 
provided  to  Medicare  patients  in  2002. 
The  weighted  average  scaling  factor  for 
all  the  specialties  that  bill  Medicare  for 
this  procedure  code  is  0.48.  Since  we 
are  adjusting  indirect  costs  by  0.48 
instead  of  0.57,  the  final  practice 
expense  value  is  lower. 

e.  Practice  Expense  Advisory  Committee 
(PEAC) 

The  PEAC,  a  subcommittee  of  the 
RUC.  has,  since  1999,  been  providing  us 
with  recommendations  for  refining  the 
direct  practice  expense  inputs  (clinical 
staff,  supplies,  and  equipment)  for 
existing  CPT  codes. 

I.  Recommendations  on  CPEP  Inputs  for 
2003 

In  the  December  31.  2002  proposed 
rule,  we  responded  to  the  PEAC 
recommendations  for  the  refinement  to 
the  CPEP  direct  practice  expense  inputs 
for  over  1200  codes,  including 
refinements  to  codes  from  almost  every 
major  specialty.  In  addition,  the 
recommendations  included 
standardized  times  for  office-based 
clinical  staff  for  ser\ices  provided 
during  a  patient's  hospitalization  and 
for  discharge  day  management  services, 
as  well  as  pre-service  clinical  staff  times 
for  323  neurosurgery  procedures.  We 
reviewed  and  accepted  all  of  the 
recommendations.  We  received  the 
following  comments  on  these  revisions. 

Comment:  We  received  comments 
from  specialty  societies  representing 
dermatology,  dermatolgic  surgery  and 
Mobs  surgery  expressing  concern 
regarding  the  decrease  in  practice 
expense  RVUs  for  s^kin  biopsy 
procedures,  CPT  codes  11100  and  11101 
and  the  destruction  of  benign  or 
premalignant  lesion  services,  CPT  codes 
17000  and  17003.  The  commenters 
questioned  whether  the  reductions 
reflect  errors  in  the  validated  practice 
expense  inputs  used  in  the  practice 
expense  calculations. 

Response:  We  have  checked  the 
practice  expense  inputs  and  found  that 
these  match  the  clinical  staff,  supply 
and  equipment  inputs  as  recommended 
by  the  RUC.  The  reduction  in  practice 
expense  RVUs  was  caused  by  the 
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refinement  of  these  inputs,  which,  in 
turn,  was  based  on  the  presentation 
made  to  the  PEAC  by  the  dermatolog\' 
specialty  society.  We  will,  therefore,  not 
make  any  further  revisions  to  the 
practice  expense  inputs  for  these 
services  in  this  final  rule. 

2.  Recommendations  on  CPEP  Inputs  for 
2004 

In  the  August  15.  2003  proposed  rule 
we  included  the  PEAC 
recommendations  from  meetings  held  in 
September  of  2002  and  lanuary  2003  as 
well  as  recommendations  on  the 
refinements  to  the  clinical  staff  time  for 
all  90-day  global  services.  In  addition, 
the  PEAC  convened  a  workgroup  to 
make  recommendations  on  the 
refinement  of  all  the  116  remaining 
evaluation  and  management  codes.  We 
reviewed  the  submitted  PEAC 
recommendations  and  proposed  to 
accept  them. 

Comment:  The  American  Osteopathic 
Association  expressed  appreciation  that 
we  supported  the  recommended 
changes  for  the  osteopathic 
manipulative  treatment  codes  and 
commended  us  for  accepting  the  PEAC 
recommendations  for  the  clinical  staff 
times  for  90-day  global  codes.  The 
American  College  of  Obstetricians  and 
Gynecologists  stated  that  our  acceptance 
of  the  PEAC  recommendations  is  an 
example  of  exceptional  cooperation  and 
collaboration  in  meetnig  the  healthcare 
needs  of  Americans  served  bv  the 
Medicare  program.  The  American 
Academy  of  Dermatologv  applauded  our 
acceptance  of  the  year's  PEAC 
recommendations.  The  AMA  and  the 
American  College  of  Radiology  stated 
that  they  appreciate  our  recognition  of 
the  significant  resources  specialty 
societies  have  devoted  to  the  practice 
expense  refinement  process  and  is 
thankful  that  our  practice  expense  staff 
avail  themselves  of  specialtv  society 
input.  The  American  College  of 
Surgeons  also  supported  our  acceptance 
of  the  PEAC  recommendations, 
including  the  decision  to  permit 
exceptions  to  the  standard  pre-ser\'ice 
times  for  some  surgical  procedures.  The 
College  other  specialty  societies  also 
expressed  appreciation  for  our 
commitment  to  the  refinement  process. 

Response:  We.  in  turn,  are 
appreciative  of  these  positive 
comments.  We  believe  that  it  is  only 
because  of  the  cooperative  working 
relationship  between  the  specialty 
societies,  the  AMA  and  CMS  that  there 
has  been  such  a  high  level  of  success  in 
tackling  practice  expense  refinement. 

Comment:  The  American  College  of 
Physicians  as  well  as  other  specialty 
societies  representing  surgeons. 


otolaryngologists,  podiatrists,  geriatric 
psychiatrists,  obstetricians  and 
gv'necologists.  cataract  and  refractive 
surgeons,  neurosurgeons, 
dermatologists,  rheumatologists. 
radiologists  and  radiation  oncologists 
supported  our  inclusion  of  the  PEAC 
recommendation.";  in  the  proposed  rule 
because  this  would  better  enable 
specialty  societies  to  address  their 
impact  and  make  comments  prior  to 
publication  of  the  final  rule. 

However,  specialty  societies 
representing  chest  physicians  and 
thoracic  physicians  disagreed  with  our 
decision  to  change  our  previous  practice 
of  including  the  PEAC 
recommendations  in  the  final,  rather 
than  the  proposed  rule,  because  this 
meant  that  the  recommendations  from 
the  March  PEAC  meeting  were  not 
included  for  this  year.  The  society 
argued  that  changing  this  long-standing 
policy  without  announcing  it  in  the 
Federal  Register  is  inappropriate.  The 
comment  also  contended  that  the 
specialty  societies  agreed  to  the  inputs 
at  the  PEAC  meeting:  therefore,  negative 
comments  would  not  be  forthcoming. , 

Response:  We  discussed  this  issue  at 
the  Januar>-  PEAC  meeting  and 
indicated  that  we  were  considering 
including  the  PEAC  recommendations 
in  the  proposed  rule  and  that  the  March 
recommendations  would  most  likelv  not 
be  included.  We  made  this  decision 
because,  now  that  the  PEAC  is  refining 
such  a  large  number  of  codes,  the 
revisions  to  the  inputs  were  not  only 
changing  the  practice  expense  RVUs  of 
the  refined  codes,  but  also  the  values  of 
services  that  were  not  refined. 
Therefore,  we  believed  it  was  prudent 
that  revisions  be  subject  to  comment 
before  the  revisions  were  implemented. 

Comment:  The  specialty  society 
representing  podiatr>'  identified  some 
discrepancies  between  the  PEAC 
recommendations  and  the  inputs  in  the 
CPEP  database  for  CPT  codes  10060, 
11000, 11055, 11056.  11057  and  11752 
and  requested  that  these  be  corrected. 

Response:  We  have  made  the 
corrections  as  requested. 

Comment:  The  American  Society  of 
Transplant  Surgeons  (ASTS) 
commented  that  it  is  not  appropriate  to 
apply  either  the  PEAC-approved 
standard  clinic:al  staff  times  or  RN/LPN/ 
MTA  staff  blend  for  90-day  global 
procedures  to  the  transplant  recipient  or 
living  donor  services.  ASTS  stated  that 
it  had  been  unaware  that  the  PEAC  was 
applying  the  standard  to  all  90-dav 
services  unless  a  case  was  made  to  the 
PEAC  that  the  times  should  be 
increased.  ASTS  argued  that  there  are 
substantial  atypical  staff  times  required 
for  transplant  recipients  due,  in  large 


part,  to  the  intensive  education  required 
for  the  transplant  patient.  The 
commenter  noted  that  the  three  new 
CPT  codes  for  living  donor 
hepatectomies.  CPT  codes  47140-47142, 
were  given  increased  pre-ser\'ice 
clinical  staff  time  by  the  RUC  and  have 
an  RN  as  the  staff  type.  ASTS  requested 
that  the  current  clinical  staff  times  be 
retained  and  that  an  RN  be  assigned 
rather  than  the  blended  staff  tvpe  to  the 
following  transplant  services:  CPT  codes 
32851, 32852, 32853, 32854,  33935, 
33945, 47135, 47136.  48554,  48556, 
50320, 50360. 50365, 50380.  50547. 

Response:  It  does  seem  reasonable 
that  at  least  some  of  these  services 
would  have  increased  pre-times  as  do 
the  living  donor  hepatectomies  recently 
reviewed  by  the  RUC.  Therefore,  we 
will  restore  the  original  CPEP  clinical 
staff  pre-times  and  use  the  RN  staff  type 
for  the  above  services  on  an  interim 
basis  for  the  coming  year.  We  anticipate 
that  the  society  will  bring  all  of  these 
codes  to  the  PEAC  for  review  for  either 
the  Ianuar>'  or  March  meeting  to  ensure 
that  the  times  for  the  codes  receive  the 
same  scrutiny  as  did  the  new  transplant 
codes.  It  should  be  noted  that  a  few-  of 
the  codes  have  lower  original  CPEP  pre- 
time  than  the  PEAC  standard  of  60 
minutes:  for  those  codes  we  did  not 
change  the  PEAC  standard  time.  We  also 
are  not  revising  the  post-procedure 
clinical  staff  times  for  these  codes, 
because  the  current  times  are  in  line 
with  the  post-ser\'ice  times  assigned  to 
the  new  living  donor  hepatectomv  codes 
recently  reviewed  by  the  RUC. 

Comment:  A  commenter  noted  that 
high  dose  rate  (HDR)  brachytherapy  CPT 
codes  77781, 77782.  77783  and  77784 
were  not  listed  in  Addendum  C  of  the 
proposed  rule.  Since  these  codes  were 
approved  by  the  PEAC  and  forwarded  to 
CMS,  ACR  questioned  why  these  codes 
were  not  listed. 

Response:  The  CPEP  data  base  files 
had  been  revised  to  reflect  the  PEAC 
recommendations  for  these  codes  It  was 
an  oversight  that  they  were  not  included 
in  Addendum  C. 

Comment:  The  American  College  of 
Surgeons  listed  several  possible  errors 
in  the  CPEP  database: 

CPT  code  11450 — missing  1  minute  of 
staff  time 

CPT  codes  10080, 10081.  11770, 
12032, 12035, 12046, 12047,  21550. 
21920.  37609.  38300,  45300-^5327.  and 
46600-^6615 — missing  correct  number 
of  gloves. 

CPT  codes  45900,  45905.  45910. 
47382. 49320. 49321. 49322,  49422, 
49429 — supplies  listed  incorrectly — 
have  nonfacility  inputs  when  PEAC 
recommended  none  in  office  setting. 
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Response:  We  thank  the  College  for 
checking  the  database  so  carefully.  We 
have  made  the  suggested  corrections, 
with  the  following  notes:  For  CPT  codes 
10080,  10081  and  11770,  the  PEAC 
recommendation  listed  5  gloves,  not  6. 
For  CPT  codes  45300-^5327  and  46600- 
46615,  we  adjusted  the  quantity  of 
unsterile  gloves  to  reflect  that  there  are 
2  pair  in  the  minimum  visit  supply 
package:  in  addition,  CPT  codes  45321 
and  45327  were  not  priced  in  the 
nonfacility  setting. 

Comment:  The  American  Society  of 
Colon  cuid  Rectal  Surgeons  noted  a  few 
errors  in  the  CPEP  supply  database.  The 
supply  inputs  had  not  been  changed  to 
match  the  accepted  new 
recommendations  for  CPT  codes  45900. 
45905,  45910,  47382,  49320.  49321. 
49322. 49422  and  49429. 

Response:  We  have  made  the 
corrections  to  the  supply  database  and 
thank  the  specialty  for  bringing  this  to 
our  attention. 

Comment:  The  .\merican  Speech- 
Language-Hearing  Association  (ASHA) 
questioned  the  proposed  28  percent 
reduction  in  the  practice  expense  for 
CPT  code  92507.  Treatment  of  speech, 
language,  voice,  communication, 
auditory  processing  and/or  aural 
rehabilitation  status.  The  reduction  is 
attributable  to  a  decrease  in  clinical  staff 
time.  ASHA  contended  that  the  PEAC 
recommendation  was  based  on  a 
vignette  for  a  child  receiving  such 
therapy,  but  that  the  time  involved  with 
a  typical  adult  patient  receiving  this 
treatment  is  much  longer.  ASHA  stated 
that  a  more  reasonable  time  for  clinical 
staff  for  this  ser\'ice  is  69  minutes 
compared  to  the  proposed  46  minutes. 

Response:  We  understand  that  the 
scenario  for  performing  this  service  for 
a  child  might  be  ver\'  different  than  for 
an  adult  because  an  adult  can 
participate  in  a  more  protracted  therapy 
session.  Because  it  is  not  clear  to  us  at 
this  time  what  would  be  the  typical 
scenario,  we  will,  on  an  interim  basis, 
average  the  clinical  staff  time  needed 
during  a  speech  therapy  session  for  a 
child  with  thaf  suggested  by  ASHA  for 
an  adult.  We  will,  therefore,  assign  58 
minutes  of  clinical  staff  time  to  this 
service,  with  the  expectation  that  ASHA 
will  present  CPT  code  92507  for  hirther 
discussion  and  review  at  the  PEAC. 

Comment:  We  received  several 
comments  in  response  to  our  acceptance 
of  PEAC  recommendations  for 
evaluation  and  management  (E/M) 
codes  that  reduced  payment  rates  for  six 
nursing  home  services  (CPT  codes 
99301-99303  and  99311-99313) and 
two  home  visit  codes  (CPT  codes  99348 
and  99350).  This  payment  reduction  is 
primarily  due  to  a  decrease  in  the 


clinical  staff  time  assigned  to  these 
services. 

The  American  Academy  of  Family 
Physicians  (.\AFP)  supported  our 
acceptance  of  the  PEAC 
recommendations  for  the  E/M  nursing 
facility  services.  The  commenter  noted 
that  current  practice  expenses  are  higher 
for  services  provided  in  the  non-SNF 
nursing  facility  than  those  provided  in 
the  SNF  facility  The  commenter 
contended  that  the  direct  practice 
expense  inputs  should  not  vary  based 
on  the  type  of  nursing  facility  setting 
and  supported  the  elimination  of  the 
current  differential  in  the  practice 
expense  RVUs  between  the  SNF  and 
non-SNF  facility  setting. 

However,  the  American  Medical 
Directors  Association  (AMDA) 
representing  long  term  care  physicians, 
the  American  Geriatrics  Society  (AGS) 
and  a  health  care  management 
company.  Health  Essentials,  all 
disagreed  with  our  decision  to  accept 
the  E/M  nursing  facility  PEAC 
recommendations  and  asked  us  to 
reconsider  our  decision  to  implement 
them  in  2004.  The  request  to  delay 
implementation  was  echoed  bv  the 
American  Academy  of  Home  Care 
Physicians  and  AGS  relating  to  the  two 
E/M  home  visit  codes. 

The  home  care  physicians  argued  that 
the  PEAC  recommendations  for  the  two 
home  visit  codes  are  flawed  because 
these  codes  have  not  yet  been  surveyed 
by  the  specialty  performing  this  service. 
The  commenters  also  contended  that 
their  views  were  not  represented  when 
the  PEAC  considered  the  refinements  of 
the  E/M  home  visit  codes.  Similarly,  the 
AMDA  noted  that  the  PEAC  workgroup 
responsible  for  formulating  the 
recommendations  for  the  nursing 
facility  codes  did  not  include  long  term 
care  physicians.  The  AMA  also 
commented  on  this  issue  and  expressed 
concern  that  the  PEAC 
recommendations  did  not  include  the 
views  of  all  the  relevant  medical 
specialties  and  requested  that  we  delay 
implementation  of  these  E/M  code 
recommendations  to  allow  impacted 
medical  specialties  an  opportunity  to 
present  new  information  to  the  PEAC. 

In  addition,  the  AMDA  expressed 
concern  regarding  the  current  work 
RVUs  for  nursing  home  visit  services. 

Response:  At  the  time  the  PEAC 
recommendations  were  forwarded  to 
CMS.  we  agreed  with  the  views 
expressed  by  the  AFPP  as  to  the 
reasonableness  of  the  practice  expense 
recommendations  for  the  E/M  codes  for 
the  nursing  facility  and  home  visits. 
However,  we  are  also  of  the  opinion  that 
the  relevant  medical  specialties  should 
be  given  the  opportunity  to  have  their 


views  considered  by  the  PEAC. 
Consequently,  we  will  not  go  forward 
with  these  E/M  reconunendations  in 
2004.  This  will  allow  time  for  the  PEAC 
to  reconsider  the  eight  E/M  codes  with 
input  from  representatives  from  the 
nursing  home  and  home  visit 
specialties.  We  will  use  current  CPEP 
practice  expense  inputs  to  price  these 
codes  for  2004. 

With  regard  to  the  concern  expressed 
about  the  work  RVUs  for  the  nursing 
home  visits,  in  the  2004  final  rule  we 
will  solicit  recommendations  on  codes 
to  be  reviewed  during  the  next  5-year 
review  of  work  and  we  suggest  that  the 
society  recommend  review  of  these 
codes. 

Comment:  A  specialty  society 
representing  gastroenterologists 
commented  that  the  increased  clinical 
staff  pre-time  added  to  certain  colorectal 
procedures  needs  to  be  applied  equally 
to  gastroenterologists  who  provide  those 
services. 

Response:  We  have  a  single  payment 
for  each  procedure  regardless  of  the 
specialty  performing  the  service. 
Therefore,  gastroenterologists  will  be 
paid  the  same  as  colorectal  surgeons 
when  performing  those  services  for 
which  we  allowed  increased  pre-service 
clinical  staff  time. 

Comment:  The  American  College  of 
Radiology  submitted  several  corrections 
to  the  CPEP  database  for  those  instances 
where  the  database  differed  from  the 
PEAC  recommendations  that  we 
accepted.  The  College  stated  its 
appreciation  for  the  opportunity  to 
review  the  practice  expense  data  file  for 
completeness  and  accuracv  and 
applauded  our  efforts  to  ensure  that  the 
database  captures  correct  and  complete 
practice  expense  data. 

Response:  We  thank  the  College  for 
the  time  and  effort  expended  in 
checking  this  detailed  data.  We  have 
made  revisions  to  19  codes:  We  changed 
the  quantity  of  sodium  chloride 
injection  for  CPT  codes  78306,  78315, 
78460.  78461,  78464,  and  78465: 
adjusted  the  quantity  of  films  for  CPT 
code  76812;  added  missing  supplies  to 
CPT  codes  77408. 77409,  77411,  77412, 
77414.  77416,  76830  and  77290; 
removed  equipment  that  had  been 
deleted  fi-om  CPT  codes  78478  and 
78480;  and  corrected  a  typographical 
error  in  the  pre-service  clinical  staff 
time  for  CPT  codes  73218  and  75555. 

g.  Repricing  of  Clinical  Practice  Expense 
Inpu  ts — S  up  plies 

We  use  the  practice  expense  inputs 
(the  clinical  staff,  supplies,  and 
equipment  assigned  to  each  procedure) 
to  allocate  the  specialty-specific  practice 
expense  cost  pools  to  the  procedures 
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performed  by  each  specialty.  The  costs 
of  the  original  inputs  assigned  bv  the 
Clinical  Practice  E.xpert  Panels  (CPEP) 
were  determined  bv  our  contractor.  Abt 
Associates,  based  primarily  on  1994  and 
1995  pricing  data  from  supply  catalogs. 
In  addition,  for  many  items  on  the 
equipment  and  supply  list,  the 
associated  costs  were  based  on  the 
recommendations  of  a  CPEP  panel 
member,  rather  than  on  actual  catalog 
prices.  Subsequent  to  the  CPEP  panels. 
equipment  and  supply  items  have  also 
been  added  to  the  CPEP  data,  with  the 
costs  of  the  inputs  provided  bv  the 
relevant  specialty  societv. 

We  contracted  with  a  consultant  to 
assist  in  obtaining  current  pricing 
information  and  also  to  recommend 
revisions  to  improve  the  uniformitv  and 
consistency  of  the  CPEP  supply 
database.  On  the  basis  of  these 
recommendations,  in  the  August  15. 
2003  proposed  rule,  we  proposed 
updates  to  the  cost  information  for 
supplies  in  the  database.  In  addition,  we 
proposed  the  following  database 
revisions: 

— Assignment  of  supply  categories. 

We  proposed  that  supplies  be 
assigned  to  one  of  14  categories. 

— Consolidation/standardization  of  item 
descriptions. 

We  proposed  combining  items  which 
appeared  to  be  duplicative  and 
modifiving  descriptions  using  a  key  first 
word  when  possible  for  easier 
identification  of  items.  For  example, 
"mayo  stand  cover"  and  "drape,  sterile 
Mayo"  have  both  been  changed  to 
"drape,  sterile,  for  Mayo  stand." 
— Standardization  of  unit  descriptions. 

The  current  CPEP  database  contains 
over  72  unit  descriptions  associated 
with  supplies  (for  example,  item.  gram, 
and  cup).  To  provide  consistency  and 
ensure  that  inputs  in  the  database 
accurately  reflect  the  quantity  of  an  item 
used,  we  proposed  to  standardize  the 
unit  description  of  items.  We  also 
proposed  to  specificallv  identif\-  items 
intended  for  single  use  through  the  use 
of  "uou"  (unit  of  use)  following  the 
unit.  These  changes  were  reflected  in 
Addendum  D  of  the  proposed  rule. 

There  were  also  items  that  had  not 
been  identified  or  for  which  pricing 
information  was  not  found  that  were 
included  in  Table  1  in  the  August  15 
proposed  rule.  Items  that  we  proposed 
to  delete  from  the  database  were  also 
identified  in  this  table.  We  requested 
that  commenters.  particular! v  the 
relevant  specialty  groups,  provide  us 
with  the  needed  pricing  information 
with  appropriate  documentation.  We 
also  stated  if  we  did  not  obtain  verified 


pricing  information  for  an  item,  it 
would  be  eliminated  from  the  database. 

Comment:  The  RUC  expressed 
appreciation  for  the  enormitv  of  the 
repricing  project  and  stated  that  the 
proposed  approach  was  well  organized 
and  comprehensive.  The  American 
Association  of  Orthopedic  Surgeons  also 
agreed  that  the  assignment  of  supplv 
categories  would  be  helpful  in  future 
refinement  activities.  The  American 
College  of  Physicians,  the  American 
College  of  Surgeons,  and  the  American 
Urological  Association  expressed 
support  for  our  proposal  to  create  a 
numbering  system  and  to  standardize 
the  descriptions  of  supplv  items  to 
increase  accuracy  of  use.  The  American 
Academy  of  Dermatology'  also  supported 
this  standardization  of  proposed  "unit 
of  use"  as  long  as  its  application  does 
not  assume  that  "one  size  fits  all"  as 
some  supplies  may  go  from  milliliter  to 
liter  in  usage.  The  American  Society  of 
Cataract  and  Refractive  Surger\'  and  the 
Outpatient  Ophthalmic  Surgerj'  Society 
thanked  us  for  the  repricing  proposal 
because  this  will  ensure  that  we  are 
using  the  more  accurate  and  up-to-date 
supply  costs,  thus  reimbursing 
physicians  more  fairly.  The  American 
College  of  Radiology  recognized  the 
need  to  update  supply  and  pricing 
information  in  the  practice  expense 
database  and  commended  us  for 
committing  to  this  extensive  project. 
The  American  College  of  Surgeons  also 
agreed  that  the  update  of  prices  for 
supplies  will  improve  the  accuracv  of 
the  direct  practice  expense  data.  The 
Society  of  Nuclear  Medicine 
commended  us  for  committing  to  this 
extensive  project.  The  American 
Urological  Association  also  appreciated 
this  effort  and  acknowledged  it  as  a 
huge  undertaking. 

Response:  We  appreciate  the  positive 
feedback  and  would  like  to  tharik  all  the 
staff  of  the  specialty  societies  who 
worked  with  our  contractor  to  obtain  the 
most  representative  prices  for  all  of  the 
supplies  in  the  CPEP  input  database. 

Comment:  A  specialty  societv 
representing  podiatrists  agreed  with 
removal  of  hallux  implant  and  the 
broach  kit  from  the  list  of  supplies  to  be 
included  under  practice  expense  as  both 
are  separately  billable  and  the  broach  kit 
is  also  reusable.  The  commenter  did  not 
agree  with  removal  of  the  sterile  ankle 
tourniquet  since  this  is  packaged  as  a 
single  use  item.  The  comment  included 
pricing  information  at  S42.87  each  (with 
documentation)  for  this  supplv. 

Response:  We  will  delete  the  hallux 
implant  and  the  broach  kit  from  the 
CPEP  supply  data.  We  will  retain  the 
ankle  tourniquet  using  the  pricing 
information  supplied  by  the  societv. 


Comment:  Several  commenters 
expressed  concern  about  the  reduction 
in  nonfacility  practice  expense  for  the 
interstitial  laser  coagulation  of  the 
prostate  procedure,  CPT  code  52647.  A 
manufacturer  of  endo-surgery 
equipment  stated  that  the  main  reason 
for  this  decrease  was  the  decrease  in  the 
price  assigned  to  the  laser  fiber  used  in 
this  procedure.  We  had  proposed  a  price 
of  S290  for  this  item,  but  the  commenter 
submitted  documentation  that  indicated 
that  the  laser  fiber  should  be  priced  at 
S850  for  CPT  code  52647.  In  addition, 
the  commenter  noted  that  we  had 
proposed  in  Table  1  to  delete  the  laser 
fiber  because  it  was  reusable;  however, 
this  was  incorrect  as  the  laser  fiber  used 
in  this  procedure  could  not  be  reused 
and  should  not  be  deleted  from  our 
supply  list. 

Response:  When  the  laser  fiber  was 
repriced,  we  believed  the  item  included 
in  the  supply  list  for  CPT  code  52647 
was  the  same  as  a  "laser  tip,"  which 
was  priced  at  $290.  We  thank  the 
commenters  for  clarifying  the  issue.  We 
agree  that  the  laser  fiber  used  in  this 
procedure  is  a  disposable  supplv  that 
we  will  retain  in  our  CPEP  supplv  data 
at  the  S850  price  documented  by  the 
commenter. 

Comment:  Commenters  representing 
cardiac  arrhN-thmia  specialists  and  a 
remote  cardiac  monitoring  system 
recommend  that  we  not  delete  the 
transtelephonic  monitor  as  a  supplv 
even  though  we  are  correct  that  the 
patient  and  physician  re-use  this  supply 
during  the  course  of  the  pacemaker's 
life.  The  specialty  society  commenter 
requested  that  the  expense  of  this 
supply,  which  costs  Si 90.  should  be 
spread  out  over  approximately  5  years. 

Response:  The  transtelephonic 
monitor  as  described  would  be 
considered  a  piece  of  equipment,  rather 
than  a  reusable  supply.  However,  unless 
the  equipment  costs  over  S500.  we 
consider  it  as  an  indirect  cost  and  it  is 
not  included  as  a  direct  input. 
Therefore,  we  will  delete  the  item  horn 
our  list  of  direct  practice  expense  inputs 
as  proposed. 

Comment:  A  specialty  society 
representing  chest  physicians  agreed 
that  the  oximetr}'  sensor\'  probe.  CPAP 
nasal  pillow  and  flow  sensor  are 
reusable  and  should  be  deleted  from  the 
list  of  CPEP  supply  inputs.  The  society 
also  agreed  that  albuterol  is  separately 
billable  and  should  also  be  deleted. 
Another  commenter,  representing  sleep 
medicine,  agreed  that  the  nasal  pillow- 
should  be  deleted.  However,  the 
commenter  representing  chest 
physicians  and  a  commenter 
representing  thoracic  physicians 
disagreed  with  the  proposal  to  delete 
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metliacholine  chloride  because  there  is 
no  "I"  code  to  use  when  billing,  thus 
forcing  physicians  to  used  an  unlisted 
service  code.  The  commenters  also 
contended  that  the  aerochamber  should 
not  be  deleted  because,  although 
reusable,  it  has  a  life  of  onlv  about  six 
months  and  should  be  costed  out 
accordingly.  In  addition,  the 
commenters  disagreed  that  the  inhaler  is 
separately  billable  because  a  multi-use 
canister  is  utilized  for  this  test; 
therefore,  the  amount  used  from  the 
canister  for  each  test  should  be  included 
in  the  practice  expense. 

Response:  We  will  delete  the  oximetry 
sensory  probe.  CPAP  nasal  pillow  and 
flow  .sensor  and  albuterol  from  the  list 
of  CPEP  supply  inputs.  We  will  also 
delete  the  aerochamber.  because  an  item 
that  is  reusable  over  a  six-month  period 
cannot  be  classified  as  a  disposable 
supplv.  The  commenter  is  correct  that 
there  is  not  a  HCPCS  "I"  code  for 
methacholine  chloride  Therefore,  we 
will  keep  this  in  the  supply  database  as 
requested  so  that  physicians  can  avoid 
the  burden  of  submitting  paper  claims. 
We  also  will  keep  the  inhalant  in  the 
database  using  the  quantity  of  1  gram 
per  procedure  at  SO. 788. 

Comment:  Specialty  societies 
representing  radiologists  and 
interventional  radiologists  disagreed 
with  the  classification  of  the  Arrow- 
mechanical  thrombectomy  device  as 
reusable.  The  commenter  contended 
that  this  device  is  single-use  because  the 
difficulty  in  cleaning  the  intra-luminary 
surfat:e  areas  could  lead  to  a  risk  of 
contamination  if  the  device  is  reused. 
Moreover,  reprocessing  the 
thrombectomy  device  may  result  in 
fatigue-related  failure. 

Tne  societies  also  disagreed  with  our 
contention  that  a  Seldinger  needle  is 
reusable;  rather  a  Seldinger  needle  is 
single-use  and  should  not  be  removed  as 
a  supply  item.  It  is  the  commenter's 
understanding  that  hospitals  are  not  in 
the  practice  of  resterilizing  Seldinger 
needles. 

Whilp  generally  favoring 
reorganization  of  CMS'  supply  listing 
for  ease  of  use  and  not  directly  opposed 
to  supplv  categories,  one  of  the 
commenters  was  concerned  over  the 
potential  loss  of  granularity  of  cost  data 
associated  with  the  use  of  supplv 
categories  and  would  oppose  the 
averaging  of  costs  for  the  supply 
categories  unless  it  is  appropriate  to 
average  from  a  cost  and  clinical 
standpoint.  A  similar  comment  was  sent 
by  the  radiology  specialty  society. 

Responsf:  We  will  retain  the 
thrombectomy  device  and  the  Seldinger 
needle  as  disposable  supplies  in  our 
CPEP  input  database.  With  regard  to  the 


classification  of  supplies,  the 
commenter  misunderstands  the  purpose 
of  assigning  a  classification  to  each 
supply.  This  will  not  be  used  for  pricing 
purposes  in  any  way.  Rather,  the 
classifications  can  be  useful  as  a  way  to 
sort  the  long  list  of  supplies  in  the 
database  to  make  it  easier  to  find  a 
particular  item. 

Comment:  The  contractor  responsible 
for  helping  us  with  the  repricing  of 
supplies  informed  us  that  a  supply 
assigned  to  the  endometrial  ablation 
procedure,  CPT  code  58353,  was  listed 
as  a  catheter  tray  when  it  should  be 
described  as  a  thermal  ablation  balloon 
catheter  at  a  price  of  $727.  In  addition, 
our  contractor  supplied  us  with  prices 
for  several  new  supply  and  equipment 
items  mainly  for  otolaryngology,  that 
were  not  priced  in  the  proposed  rule  but 
were  included  in  the  PEAC 
recommendations. 

Response:  We  will  make  the 
appropriate  changes  in  the  CPEP  supply 
and  equipment  databases. 

Comment:  Commenters  representing 
pediatricians,  pulmonary  physicians 
and  family  physicians  pointed  out  that 
the  new  price  we  had  assigned  to  the 
safety  sytinge  and  needle  did  not  cover 
the  actual  cost  of  purchasing  the  entire 
needle  stick  device  that  is  required  by 
the  Occupational  Safety  and  Health 
Administration. 

Response:  Our  repricing  contractor 
researched  this  issue  for  us  and  agreed 
that  the  price  we  were  proposing  was 
too  low  for  the  appropriate  item.  Based 
on  documentation  for  a  10  ml  Syringe 
with  SafetyGlide  Needle,  the  safety 
syringe  and  needle  will  be  priced  at 
S.435  each,  instead  of  the  $.28  that  was 
proposed. 

Commftnt:  A  surgical  society 
commenter  pointed  out  that  we  listed  an 
achalasia  balloon  in  Table  1  in  the 
proposed  rule  and  indicated  that  it  was 
a  supply  used  with  CPT  codes  45905 
and  45910.  The  commenter  stated  that 
both  of  these  codes  were  refined  in 
January  and  that  they  were  not  priced  in 
the  office  setting;  therefore  the  balloon 
should  no  longer  be  listed  as  a  supply 
used  with  these  services. 

Response:  Our  CPEP  database 
currently  has  these  codes  priced  only  in 
the  facility  setting.  However,  these 
services  had  previously  been  priced  in 
the  office  and  Table  1  was  apparently 
developed  before  the  last  of  the  PEAC 
recommendations  were  entered.  The 
achalasia  balloon  no  longer  appears  on 
the  CPEP  supply  database. 

Comment:  We  received  comments 
from  the  American  College  of 
Physicians  and  another  medical  society 
representing  allergy  and  immunology 
with  concerns  about  reductions  in 


reimbursement  for  the  five  venom 
immunology  CPT  Codes  (95145-95149). 
The  commenters  believe  the  reductions 
are  due.  in  part,  to  the  use  of  incorrect 
supply  costs  for  venom  extracts  that  we 
priced  at  $5.18  per  ml.  The  commenters 
provided  documentation  of  current 
prices  of  five  different  venoms  from  two 
of  the  largest  manufacturers  of  venom 
extracts.  They  proposed  a  price- 
averaging  methodology  utilizing  the 
small  and  large  quantities  of  venoms 
that  are  available  from  the  two 
suppliers.  A  price  of  $12.22  per 
milliliter  of  venom  antigen  results  from 
using  this  methodology,  and  the 
commenters  suggest  that  this  price  be 
used  in  valuing  four  of  the  five  CPT 
Codes  for  venom  immunology,  with  the 
exception  of  CPT  Code  95147.  When  a 
patient  requires  three  stinging  insect 
venoms,  as  for  CPT  95147.  the 
commenters  believe  the  3-Vespid  mix  is 
typically  used.  Again,  the  commenters 
suggested  the  same  price-averaging 
method  noted  above  using  cost 
information  from  the  two  vendors, 
which  results  in  a  price  of  $23.49  per 
ml.  This  3-vespid  mix  price  could  also 
be  used  to  value  CPT  Codes  95148  (four 
venoms)  and  96149  (five  venoms)  with 
the  single  venom,  priced  at  $12.22, 
added  once  to  CPT  code  97148  and 
twice  to  CPT  Code  97149. 

Response:  We  were  pleased  to  receive 
the  comments,  as  well  as  the  requested 
documentation,  on  the  price  for  various 
venom  extracts,  because  the  venom 
pricing  information  was  not  included  in 
the  PEAC  recommendations  forwarded 
after  the  September  2002  meeting  for 
these  CPT  Codes.  This  lack  of  data 
necessitated  the  use  of  a  generic  stinging 
insect  venom  price  of  $5.18  per  ml.  We 
accept  the  pricing  information  supplied 
by  these  specialty  societies,  although  we 
do  not  agree  with  their  proposed 
averaging  of  prices  from  both  the  small 
(5ml  and  6ml)  and  larger  (10ml  and 
12ml)  quantities  of  venoms.  We  believe 
it  is  more  appropriate  to  average  the 
venom  prices  using  the  larger  (10ml  and 
12ml)  quantities  because  of  the  volume 
that  is  used  in  an  accepted  venom 
immunotherapy  program,  which 
consists  of  a  build  up  period  of  about 
four  months  followed  b\-  monthly 
maintenance  therapy.  The  following 
prices  result  from  this  approach:  $10.70 
per  ml  of  venom  and  $21.26  for  the  3- 
Vespid  Mix.  Venom  pricing  for  the  five 
CPT  codes  would  be  as  follows:  CPT 
Code  95145  (one  venom)  at  $10.70.  CPT 
Code  95146  (two  venoms)  at  $21.40,   . 
95147  (three  venoms  using  3-vespid 
mix),  would  be  $21.26;  CPT  Code  97148 
(four  venoms),  $21.26  -i-  $10.70  = 
$31.96;  and  the  venom  antigen  price  for 
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CPT  Code  97149  (five  venoms)  would  be 
$42.66  (S21.26  +  SlO.70  +  $10.70). 

Comment:  JCAAI  also  supplied 
pricing  information  for  the  multi-tine 
device  that  was  requested  in  Table  1  of 
our  proposed  rule.  As  was  suggested 
above,  the  commenters  again  proposed 
we  average  costs  for  high  and  low 
volume  purchases,  excluding  bulk 
pricing,  to  obtain  the  price  for  each  test. 

Hesponse:  We  appreciate  the  pricing 
information  forwarded  by  JCAAI  and 
selected  a  purchase  quantity  that  is  in 
the  middle  of  the  suggested  range  For 
percutaneous  allergy  testing,  CPT  code 
95004.  This  purchase  quantity 
represents  testing  200  typical  patients, 
each  receiving  40  tests.  We  have  added 
this  Multi-tine  per  test  price.  SO. 233, to 
the  CPEP  database  for  CPT  codes  95004 
and  95010 

Comment:  The  American  Speech- 
Language-Hearing  Association  (ASHA) 
provided  pricing  information  for  the 
following  items  accompanied  bv  the 
requested  documentation:  Aphasia 
assessment  treatment  forms — S2.84  (for 
a  diagnostic  aphasia  e.xamination  form 
and  aphasia  diagnostic  profile), 
communication  books/treatment 
notebook— Si. 50  and  eartip  insert — 
SO. 65  each  or  SO. 39  each  (two  sources). 
The  American  Academv  of 
Otolaryngology — Head  and  Neck 
Surgery  (AAO^HNS)  submitted  a  price 
for  the  eartip  insert  of  SO. 23  each  and 
suggested  that  the  communication 
books/treatment  notebook  be  deleted. 
The  (AAO-HNS)also  submitted  a  price 
for  cottonoids  at  SO. 875  each  and  for  the 
phenol  applicator  kit  at  $15.95  each. 

Response:  We  will  use  the  submitted 
price  for  the  aphasia  forms  and  will 
price  the  eartip  insert  at  $0,423,  which 
is  the  average  of  the  three  prices 
submitted.  The  notebook,  which  is 
assigned  to  the  speech-language  therapv 
code,  would  be  used  over  a  course  of 
treatment,  and  is  not  a  disposable 
supplv  that  is  used  or  priced  for  a  single 
service.  Therefore,  we  will  delete  this 
item  from  our  CPEP  supply  data.  For  the 
phenol  applicator  kit.  we  will  use  the 
price  of  Si  5. 152  per  kit  that  represents 
an  average  price  for  a  6-kit  and  a  24-kit 
quantity  purchase.  Because  these  kits 
contain  the  phenol  that  is  used  in  the 
procedures,  phenol  has  been  deleted  as 
a  separate  supply  from  the  11  CPT  codes 
that  are  assigned  the  kit.  AAO-HNS 
used  a  10-pack  quantity  to  assign  a  price 
to  each  cottonoid,  but  we  are  using  a 
200-pack  quantity  that  reflects  the  high 
usage  of  this  item.  Therefore,  we  are 
using  SO. 773  as  the  price  for  each 
cottonoid. 


Comment:  Specialtv  societies 
representing  radiation  oncologv  and 
radiology  disagreed  that  the  fiducial 
screws  used  with  the  intensitv 
modulated  radiation  therapv  procedure 
should  be  deleted  from  the  CPEP  input 
supply  list.  The  society  argued  that  the 
screws  are  typically  used  for  this 
procedure  and  that  they  are  not 
separately  billable. 

Response:  We  will  retain  the  fiducial 
screws  in  the  list  of  supplies  assigned  to 
the  intensity  modulated  radiation 
therapy  procedure. 

Comment:  The  American  Society  of 
Colon  and  Rectal  Surgeons  offered 
description  changes  for  two  services, 
CPT  codes  46917  and  46924.  The 
society  recommended  that  the 
descriptor  for  the  laser  tip  for  both 
codes  be  changed  to  "laser  tip.  bare 
(single  use)"  at  $150.  The  comm.enter 
also  requested  that  an  ablation  laser 
generator  at  $59,890  be  added  to  both 
codes  and  the  existing  laser,  diode  laser, 
and  laser  generator  be  deleted. 

Response:  A  note  from  our  contractor 
who  is  working  on  our  repricing  effort 
verified  the  above  changes  and  we  have 
revised  our  supply  and  equipment 
databases  to  reflect  them. 

Comment:  The  American  Association 
of  Orthopaedic  Surgeons  agreed  with 
the  proposed  supply  deletions  listed  in 
Table  1  of  the  proposed  rule  that  are 
used  in  orthopaedic  surgen*'.  In 
addition,  the  association  agreed  with  the 
concept  of  standardization  of  unit 
descriptions.  However,  the  comment 
contends  that  the  term  "unit  of  use 
(uou)"  is  unclear  and  that  we  should 
consider  alternative  terms  and 
abbreviations  that  would  be  more 
intuitive. 

Response:  The  supply  items  in  Table 
1  that  were  listed  for  orthopaedic 
surgery  are  broach  kit,  hallux  implant, 
sterile  hand  table  drape,  sterile  cuff 
tourniquet,  cephalosporin  and  sterile 
ankle  tourniquet.  As  stated  above,  we 
will  be  deleting  the  broach  kit  and 
hallux  implant  and  will  also  delete  the 
hand  table  drape,  cuff  tourniquet  and 
cephalosporin.  As  also  noted  above,  we 
will  retain  the  sterile  ankle  tourniquet 
in  the  supply  database  because  the 
comment  from  the  podiatrv  society 
argued  that  this  item  was  not  tvpically 
reused. 

With  regard  to  the  comment  on  the 
use  of  "unit  of  use,"  we  selected  the 
"unit  of  use"  (uou)  term  to  indicate  anv 
item  that  is  packaged  for  single  use, 
even  if  the  item  is  not  completely  used 
up.  This  mo.st  often  occurs  with  items 
that  are  packaged  sterile.  For  example, 
"bacitracin  (O.Qgm  uou)"  refers  to  one 


0.9gm  foil  package.  The  quantity 
entered  would  be  1  and  not  a  smaller 
amount  such  as  0.3.  Once  this  foil 
package  is  broken,  it  is  considered 
"used  up"  and  therefore  the  unit  of  use 
is  0.9gm.  Specifically,  any  item  with  a 
"unit  of  use"  designation  is  meant  to  be 
indicated  in  whole  number  "unit  of 
use"  quantities,  not  partials  [e.g., 
entered  as  1,  2.  3,  etc,  and  not  0.5,  1.5, 
etc.). 

Comment:  A  commenter  representing 
sleep  medicine  stated  that  our  proposed 
price  of  $25  is  significantly  below  prices 
for  standard  CPAP  masks  used  in  the 
polysomnography  service.  CPT  code 
95811.  The  commenter  submitted  prices 
from  two  manufacturers  that  average  to 
$88. 

Response:  It  appears  that  the 
commenter  has  submitted  prices  for  a 
reusable  CPAP  mask  that  would  not  be 
included  in  our  CPEP  data  as  a 
disposable  supply.  Therefore,  we  will 
price  the  disposable  mask  at  $25,135,  as 
proposed. 

Comment:  We  received  a  comment 
from  the  American  Physical  Therapv 
Association  (APTA)  that  contended 
there  is  a  rank  order  anomaly  caused  by 
the  increased  price  for  the  electrode 
used  for  CPT  code  97033,  iontophoresis. 
APTA  noted  that  the  price  of  a  "pair" 
of  electrodes  was  $16  in  2001  but  has 
increased  to  $23.98  under  our  current 
supply  repricing  initiative.  APTA  has 
asked  that  we  review  the  proposed  cost 
of  this  item  as  a  means  to  moderate  the 
rank  order  anomaly. 

Response:  We  appreciate  the 
conunents  offered  by  APTA  and  have 
reviewed  the  cost  of  the  supplies 
assigned  to  the  iontophoresis  sen'ice. 
We  determined  that  the  electrodes  for 
this  serx'ice  are  packaged  and  priced  as 
"kits"  that  contain  the  complete  set  of 
electrodes  needed  to  provide  one 
iontophoresis  treatment.  Therefore,  only 
one  electrode  "kit"  is  needed  for  this 
code,  as  opposed  to  the  two  electrode 
"pairs"  currently  in  our  supply 
database.  Consequently,  we  have 
changed  the  supply  list  for 
iontophoresis  in  our  database  to  reflect 
that  there  is  one  kit,  not  two  electrodes, 
at  the  proposed  price  of  $1 1 .99.  We 
believe  that  this  should  correct  the  rank 
order  anomaly. 

The  following  table,    Table  1  Items 
Needing  Specialty  Input,"  lists  those 
items  on  which  we  had  requested 
specialty  input,  comments  we  received 
and  the  actions  we  are  taking 


I  • 
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Table  1.— Items  Needing  Specialty  Input 


2003  PE  supply  de-       onm  pf  unit        2003  RE 
scnption  '^""^  ^^ """  price 


Primary  specialties 


Acetylcholine  10°-. 


Aerochamber 


Albuterol  

Anthralin  ointnen! 

Aphasia  assess- 
ment— forms  ave^ 
age 

Balloon,  achalasia 


1  gram 


1  item 


1  ampule 


1  item 


Blood  dress  package       ■"  item 


Broach  ki! 


Cable  for  EMG  r^ee- 

die  electrode 
Centimeter  ruler 

Cephalosporin   

Chordae  Villae  sam- 
pling kit 


Collagen  kit 


1  item 


1  each 


Communication  booK      1  each 
Treatment  note- 
books 


Cottonoids 


1  item 


CPAP  nasal  pillow  1  each 


Cysto-catheter  kit  1  item 


Detection  kit 


1  slide 


Developmental  test-        1  item 
ing — forms  average. 


Eartip  insert  with 
sound  tube 


1  item 


EEG  electrode,  gold       1  item 

DIN. 
Electrode,  ring  I  i  item 


Prior  status  of  sup- 
ply item 


Commenter  re- 
sponse 


SO  40     Nurse  practitioner, 
neurology 

Cardiology,  internal 

medicine. 


255.00 


Family  practice,  in- 
ternal medicine. 

Dermatology   

Psychiatry,  neu- 
rology. 

General  surgery, 
colon  and  rectal 
surgery. 


See  Note  C  Need 
patient-use  item. 
not  R&D  Item, 

Item  m.ay  be  de- 
leted  May  not  tie 
typical  and  may 
be  sepa'ately 
billable 

See  Note  B      


None 


Neurosurgery 


Podiatry, 
orthopaedic  sur- 
gen/. 
1.20  ,  Neurology,  PM&R  ... 

2.39     Radiation  oncology. 

dermatology. 
Podiatry,  orthopedic 

surgen/, 

Obstetncs,  gyne- 

I      cology. 


1383.00  I  Urology 


See  Note  C 
See  Note  C 


See  Note  C  (Codes 
utilizing  this  item 
being  reviewed  by 
CPT). 

Item  may  be  de- 
leted. Gowning 
items  listed  sepa- 
rately. 

See  Note  A  


See  Note  A 


Agree — reusable. 
Requests  item  be 
retained. 


Agree— separately 

billable. 

None  

Pricing  information 

submitted  at 

S2.84, 
NA  in  non-facility  ., 


CMS  action  taken 
See  Note  D, 

Disagree — Deleted 


Deleted 

See  Note  D 
Retained  at  sub- 
mitted price 


Deleted, 


None  Deleted. 


Agree— separately        Deleted. 

billable  and  reus-     j 

able.  ' 

None  , 


Otolaryngology, 
audiology. 


Otolaryngology 

Pulmonary  medicine 


See  Note  A 


See  Note  B      

Item  may  be  de- 
letea   Duplicated 
Item  with  catheter- 
stylet  kit. 

Need  kit  contents. 
Collagen  sold  as 
individual  syringe. 
No  commercial  kit 
available 

See  Note  C  


None 


Agree — separately 

billable. 
None  


Deleted, 
Deleted. 
Deleted 
Deleted. 


NA  in  non-facility  ....     Deleted. 


9  04     Urology,  general 
practice. 


8  50     Patnology    neu- 
rology 

2  64     Clinical  psycholo- 
gist, multiple  other 
sfjecialties 

Otolaryngology, 

audiology 


See  Note  C 


Item  may  be  de- 
leted Disposable 
CPAP  face  mask 
also  included  in 

-    code  95811. 
Nasal  pillows 
used  with  reus- 
able mask. 

Need  kit  contents 
and  source/pncing 
information 

See  Note  C  


Audiology  priced  at 

Si. 50  or  $3.50. 

ENT  proposed  to 

delete. 
Submitted  pnce  of 

$0,875. 
Agree — not  typical  . 


Deleted — reusable 

Retained  at  $0  73. 
Deleted. 


None  Deleted. 


None 


Neurology 


See  Note  C  (Ongi-  Submitted  price  of 
nal  Item  price  esti-  $0.40  for  96110 
mated  by  CPEP  and  $2.44  for 

member.).  96111. 

See  Note  C  Pncing  information 

j      submitted  by  two 
!      specialties. 
See  Note  A  None  


See  Note  D. 

Retained  at  sub- 
mitted pnces 

Retained  at  $0,423. 

See  Note  E. 


475,00 


Obstetrics,  gyne- 
coiogy,  urology 


See  Note  A 


None  I  Deleted. 
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Table  1.— Items  Needing  Specialty  Input— Continued 


2003  PE  supply  de- 
scription 


2003  PE  unit 


Electrodes,  pickup 
black  tin.  9mm. 

Electrodes,  pickup 
red  tin,  9mm 

Fiducial  screws,  set 
of  4 


1  Item 
1  item. 
1  set  .. 


Film   fluoroscopic 


sheet 


Flow  sensors  1  1  Item 


Gold-palladium  target      1  item 
Hallux  implant  1  item 


Headcover  for  MRI 
Inhalant    


1  Item 
1  ml  ... 


Laryngeal  mirror  i  item 

I 
Laser  fiber  !  l  item 


Laser  fiber  cleaving         ■>  item  . 

tool 
Methylcholine  cnio-       ,  1  dose 

nde.  I 


tus — fof-ms  ave'aae 


Oximetry  sense 

probe 
Penile  clamp 
Phenol  apDlicatc  kit 


Pnmarv  antibodies 


1  Item 

1  Item 
1  unit  . 

1  slide 


Psych  testing — forms      1  item 
average 

Receive  coil  

Ruler  


Scissors  and  clamp 
disposable. 


1  each 


1  each 


Multi-tine  Device 

1  Item  

Needle.  4  inch    . 

1  Item    

Needle   4—6  :nch 

1  Item  

Needle   seidinger 

1  item  

Neurobehaviorai 

sta- 

1  Item  

2003  PE 
price 


Pnmary  specialties 


Prior  status  of  sup- 
ply iter^ 


Commenter  re- 
sponse 


"MS  act!,j"  taKen 


0  42     Podiatry    neurology 

0  42     Podiatry    neurology 

558  OC     Radiation  oncoiogy 


See  Note  A  None  i  See  Note  E 

See  Note  A  None      '  See  Note  E 


3  51 
1.51 


Ite^  may  be  de- 
letea   May  not  be 
typicai  and  may 
be  separately 
billable  (Screws 
used  for  IMB^ 
head  fixation  de- 
vice, but  typical 
patient  vignette  is    | 
prostate  cancer.).    I 

See  Note  C  None 


Disao'ee — nc;  sepa-     Ag-ee — Retameo 
'ate'y  billable 
Speciait',  'ecjests 
uer^'  be  -e'ai^.ed. 


0.59 


See  Note  A Aa^ee 


None  

Agree — separately 
billable. 


Diagnostic  'adi- 

ology,  anesthesia 
Pulmonary  medi- 
cine, internal 
medicine,  | 

Pathology See  Note  A 

Podiatry,  See  Note  B 

j      orthopaedic  sur-      j 

0,05     Diagnostic  radiology     See'Nole  C  None 

0.75    CaroioioGv   internal     ,  Item  may  be  oeietec     ose  is  tvpicai  

medicine.  I      (May  not  be  •tyc- 

ical"  for  service  » 

Qiagnostic  -^aa  -  See  Note  A  None     _...„. 

'      ology.  otolaryn- 
gology 

595,00    Urology  See  Note  A  1  Disagree— not  reus 

able.  Submitted 


See  Note  D 
reusable Deleted. 


Deleted. 
Deleted. 


See  Note  D 
Retained  at  SO  788. 


200,00     Urology  See  Note  A 


price  of  $850 
None     Deleted 


Deleted, 


Agree— fMained  at 

sutxTtrtted  price. 


48.50  ,  Pulmonary  medi 
cine,  internal 
medicine. 


40.00 


See  Note  B Disagree — not  sepa-     Agree — Re'a  '^ea  at 

I  !      rately  billable  Re-        S39  95. 

quests  Item  be  'e- 
j  tamed. 

Radiation  oncology.       See  Note  A  None    j  Deleted, 

I      diagnostic  radi-  - 

ology.  j 

Allergy/immunology       See  Note  C  [  Submitted  pncing  in-     Retamea  at  S0.23. 

formation. 
See  Note  C  '  None  Deleted. 


Oosteirics,  gyne- 
cology, 
Obstetncs.  gyne- 
cology. 
72.90  I  Diagnostic  radi- 
I      ology.  multiple 
other  specialties 
5.77     Clinical  psycholo- 
I      gist,  multiple  other 
specialites. 

15.00     Multiple  specialties 


See  Note  C  i  None 


Deleted. 


See  Note  A  Disagree — not  reus-   '  Agree — Retained 

able 

See  Note  C     Ongi-       None  See  Note  D 

nal  Item  price  esti- 

ma*  3d  by  CPEP  '       ' 

member.). 
See  Note  A  Agree — "-esuable  De'eted 


40.70     Urology  See  Note  A  None  Deleted 

Otolaryngology See  Note  C  >  Pncing  infomiation        Retained  at 

submitted  Si  5  152 

3.52     Pathology,  neu-  See  Note  C  None    j"  See  Note  D 

rology. 
2.30     Clinical  psychologist      See  Note  C  None  


Diagnostic  'aoioiogy      See  Note  A  None 

2.67     Radiation  oncology.       See  Note  A  None 

j      diagnostic  raoi-  \ 

I      ology  ' 

0  62     Radiatiof^  oncoicgv  Need  clamp  oescrip-     None 

diagnostic  fact-  t'cr  a^a  soufce/ 

i      ology.  pncing,                    I 


See  Note  D 

Deleted. 
Deleted. 


See  Note  D 


! 
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Table  1  .—Items  Needing  Specialty  Input — Continued 


2003  PE  supply  de- 
scnptlon 


2003  PE  unit 


2003  PE 
price 


Primary  specialties 


Sealant  spray 


1  Item 
1  Item 


1  Item 


Silverman  needle 
Skin  prep,  one  step 


Smoke  evacuation 

cartndge 
Stenle.  hand  table 

drape  (24x43). 


Stenlizing  tray  1  each 


Steroid  

Sweat  cells.  4  m  a 
set. 

Thrombectomy  de- 
vice 


1  cc  ... 

1  set  .. 

1  Item 


Tourniquet  ankle 
stenle 


Tourniquet,  cuff  ster- 
ile 

Traction  straps   


1  Item 


Pnor  status  of  sup- 
ply item 


Commente.'  re- 
sponse 


CMS  action  taken 


Radiation  oncology. 

diagnostic. 

66.35     Urology   

26.00    Cardiology 


See  Note  C 


None  See  Note  D. 


146.50    Obstetncs  gyne 
oology 
Orthopaedic  sur- 
gery, hand  sur- 
gery. 

64.00     Radiation  oncology, 
diagnostic  radi- 
ology 

1.29     Urology   

260.00    Neurology  


See  Note  A  

Need  inches  used 
per  procedure 
( 1 96in  per  roll).        I 

See  Note  A  |  None 


None  Deleted 

None  See  Note  D. 


Item  Deleted   Inte-        Ag.ee 

gral  part  of  hand.' 

upper  extremity 

drape  supply  Item. 
See  Note  A  None 


600.00 


See  Note  B  None 

See  Note  A  |  None 


Deleted 
Deleted. 

Deleted 


Deleted 
Deleted 


Diagnostic  radiology      Additional  informa- 
tion required   De- 


Disagree— device  is      Agree — Retained. 
not  reusable. 


1  item 


Pocfiatry, 
orthopaedic  sur- 
gery. 


vice  IS  reusable 
Need  to  identify 
specific  PTD  sin- 
gle-use acces- 
sones  (e.g. 
sheath  rotator 
dnve  basket). 
See  Note  A  Disagree — pack- 
aged for  single 


Transtelephonic  mon- 
itor. 


Orthopaedic  sur-  See  Note  A 

gery,  hand  sur-        I 
'      gery.  I 

60.00     Radiation  oncology.       See  Note  A 
diagnostic  radi- 
ology. 
10.56     Cardiology See  Note  A 


Agree — retained  at 
submitted  pnce. 


use.  Pnce  sub- 
mitted at  $42.87. 
Agree  Deleted. 


None  Deleted. 

Disagree — Deleted 


Agree — resuable. 
but  requests  Item 
be  retained. 


Nores-^°^^^'^^^^'^"^*'°''^  """^  ^''  ^°^^"^^'  ^°°^  Amencan  Medical  Assn   All  Rights  Reserved  Applicable  FARS/DFARS  apply. 

A.  Item  deleted.  Reusable 

B,  Item  deleted  Separately  Billable 
C   Additional  irrformation  required, 

D,  Issue  IS  pending   Still  under  review 

E.  Issue  IS  pending  Reuse  discussion  needed. 


h   Misrellanpous  Practice  Expense 
Issues 

Hyperbaric  Oxygen  Services 

We  proposed  to  assign,  on  an  interim 
basis,  the  following  practice  e.xpense 
inputs  to  CPT  code  99183.  Phvsician 
attendance  and  supen-ision  of 
hyperbaric  oxygen  therapy,  per  session. 
when  performed  in  the  office  setting: 

Statf:  Respiratory  Therapist  for  135 
minutes  (for  a  2  hour  treatment); 
Supplies;  Minimum  Vi.sit  Supply 
Package,  180  liters  of  oxygen.  187  cubic 
feet  of  air:  Equipment;  Hyperbaric 
chamber. 

Comment:  A  freestanding  hyperbaric 
oxygen  center  expressed  appreciation 
that  we  priced  this  procedure  in  the 
non-facility  setting.  The  commenter  also 


requested  that  we  add  certain  staff  time 
and  some  supplies  to  the  practice 
expense  inputs  assigned  to  this  service. 

The  additional  supplies  requested 
include  disinfectant  for  cleaning  the 
hyperbaric  chamber  after  each  patient, 
two  otoscope  covers  to  check  patients' 
ears  pre  and  post  treatment,  and  a 
denture  cup  and  urinal.  An  additional 
24  minutes  of  clinical  staff  time  (using 
the  standard  staff  blend)  was  also 
requested  for  preparing  the  room, 
greeting  and  gowning  the  patient, 
patient  education,  taking  vital  signs 
before  and  after  treatment,  positioning 
the  patient  and  cleaning  the  room. 

Response:  We  believe  that  the  request 
for  the  above  additional  practice 
expense  inputs  is  reasonable.  Currently, 


we  have  assigned  cUnical  staff  time  only 
for  assisting  during  the  procedure  itself: 
additional  time  was  calculated  using  the 
times  used  by  the  PEAC  for  the  tasks 
listed.  Therefore,  we  are  adding  these 
inputs  to  those  already  assigned  to  the 
hyperbaric  oxygen  service.  We  have  also 
requesting  that  the  PEAC  review  these 
inputs  at  a  future  meeting  and  the  RUC 
has  stated  that  the  PEAC  will  be 
reviewing  this  CPT  code  at  the  January 
or  March  2004  meeting. 

Comment:  A  commenter  from  another 
freestanding  hyperbaric  center 
expressed  concern  that  the  proposed 
physician  fee  schedule  payment  for  CPT 
99183  is  approximately  25  percent  of 
the  payment  in  the  hospital  setting.  The 
commenter  lists  additional  costs  that 
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should  be  considered  such  as  special 

cleaners  and  solvents  for  cleaning  the 
chamber,  the  costs  of  adherence  to 
quality  standards  and  costs  for 
laundering  patients'  clothing,  sheets  and 
blankets.  The  commenter  also  stated 
that  the  hyperbaric  chamber  costs  more 
than  the  Si 25,000  we  have  assigned  the 
item. 

Response:  As  mentioned  above,  we 
have  added  disinfectant  solution  for 
cleaning  the  chamber.  We  will  be 
proposing  the  repricing  of  all  equipment 
in  our  CPEP  database  next  year,  which 
should  ensure  that  the  price  for  the 
hyperbaric  chamber  reflects  the  tvpical 
cost.  The  cost  of  laundering  and  much 
of  the  quality  assurance  costs  are 
considered  indirect  and  are  not  reflected 
in  our  direct  cost  database.  However,  if 
the  PEAC  does  refine  this  code  as 
planned,  we  will  review  any 
recommendation  submitted. 

Maxillofacial  Prosthetics  PE/hour 

We  proposed  to  eliminate  the  special 
practice  expense  pool  for  maxillofacial 
prosthetic  services  and  to  use 
otolaryngology  as  the  crosswalk  for  oral 
surgeons  and  maxillofacial  surgeons  as 
a  more  appropriate  approximation  of  the 
specialties'  practice  expense  per  hour. 

Comment:  The  American  Association 
of  Oral  and  Maxillofacial  Surgeons 
expressed  appreciation  for  our  work  on 
this  issue  over  the  past  three  vears  and 
heartily  concurred  with  the  decision  to 
crosswalk  maxillofacial  prosthetics  to 
otolaryngology.  The  .American  Academy 
of  Otolar\ngoiogy-Head  and  Neck 
Surgerv'  also  supported  our  proposed 
crosswalk. 

Response:  We  will  implement  the 
crosswalk  of  maxillofacial  prosthetics  to 
otolaryngology  as  proposed. 

Holter  Monitoring  Codes 

We  proposed  revising  the  practice 
expense  inputs  for  holter  monitoring 
codes  to  remove  items  that  were  not 
needed  to  perform  the  services. 
Specifically,  we  proposed  deleting  the 
ECG  electrodes  and  laser  paper,  as  well 
as  the  electric  bed.  computer  and  holter 
monitor  from  CPT  codes  9.3225  and 
93231  and  deleting  the  razor,  nonsterile 
gloves,  alcohol  swab  and  tape,  as  well 
as  the  electric  bed  and  exam  table  from 
CPT  codes  93226  and  93232. 

Comment:  A  commenter  representing 
an  independent  diagnostic  testing 
facility  and  another  representing 
cardiologists  expressed  support  for  the 
proposer!  revisions  io  the  holter  monitor 
codes. 

We  also  received  a  comment  from  the 
RUC  stating  that  the  direct  practice 
expense  inputs  for  these  above  holter 


monitoring  services  will  be  reviewed  by 
the  PEAC  at  the  lanuary  2004  meeting. 

Response:  We  will  make  the  proposed 
changes  to  the  holter  monitoring  codes 
on  an  interim  basis  and  will  be  glad  to 
review  the  recommendations  from  the 
PEAC  when  we  receive  them  next  year. 

Other  Practice  Expense  Issues 

Comment:  We  have  received  requests 
from  several  commenters  that  we  value 
certain  procedures  currently  priced  onlv 
in  the  facility  setting  in  the  non-facility 
setting  as  well.  A  manufacturer 
t:ommented  that  there  is  a  need  to  price 
the  hysteroscopic  endometrial  ablation 
procedure,  CPT  code  58563.  in  the 
office  to  ensure  Medicare  patient  access 
to  this  alternative  to  hysterectomv  in  the 
least  intrusive  and  least  costlv  setting. 
Several  individual  gynecologists  have 
expressed  concern  about  the  absence  of 
a  nonfacility  rate  for  this  service 
because  the  facility  payment  does  not 
cover  the  costs  of  performing  this 
procedure  in  the  office. 

A  manufacturer  of  endoscopic  and 
surgical  supplies  and  equipment 
expressed  concern  that  several  urologv 
ser\ices  which  had  previously  been 
priced  in  the  non-facilit\'  setting,  are  no 
longer  priced  in  that  setting.  The 
commenter  contended  that  the 
procedures  can  be  performed  safely  in 
the  office  and  that  patients  will  be 
forced  to  go  to  a  hospital  or  ambulators- 
surgical  center  for  these  procedures  if 
the  office  payment  does  not  reflect  the 
direct  costs  incurred  by  the  phvsician. 
The  services  in  question  are  three 
cystourethroscopy  procedures.  CPT 
codes  52224, 52275, 52276,  and  two 
destruction  of  penile  lesion  procedures, 
CPT  codes  54057  and  54065. 

A  consultant  representing  non- 
hospital  based  providers  of  LDL 
apheresis,  CPT  code  36516,  requested 
that  we  price  this  procedure  in  the 
nonfacility  setting  and  provided  some 
cost  data  for  this  code.  The  commenter 
stated  that  this  procedure  is  commonlv 
provided  outside  of  hospitals.  A 
medical  technology  company  requested 
that  we  price  the  percutaneous 
implantation  of  neurostimulator 
electrodes  procedure,  CPT  code  64561, 
in  the  nonfacility  setting.  This  service 
had  previously  been  priced  in  the  office. 

Response:  We  are  aware  that 
technological  advances  make  it  now- 
possible  for  more  procedures  to  be 
safely  performed  in  a  physician's  office. 
However,  CPT  code  58563  has  recently 
been  reviewed  by  the  PEAC,  and  neither 
the  gynecology  specialty  society  nor  the 
PEAC  recommended  pricing  this  code 
in  the  office  setting.  Likewise,  the 
urology  procedures  and  the 
neurostimulator  service  were  reviewed 


this  year  by  the  PEAC  and  the  apheresis 
ser\ices  last  year  by  the  RUC.  and  the 
PEAC  and  the  RUC  recommended  that 
these  senices  not  be  priced  in  the  office 
setting  based  on  the  presentation  made 
by  the  specialty  societies.  We  would  not 
rule  out  working  further  with  the 
commenters  on  these  requests,  but  we 
believe  that  it  would  not  be  appropriate 
to  take  such  an  action  in  this  final  rule. 
We  will  be  willing  to  discuss  this  issue 
further  to  determine  whether  anv  action 
should  be  proposed  in  the  future. 

Comment:  The  RUC  comment 
identified  the  following  anomalies  in 
the  CPEP  database  for  the  clinical  staff 
time  for  a  few  codes  with  000  day  global 
periods: 

B.  {1}  Percutaneous  Abscess  Drainage 
Codes 

In  1997,  CPT  created  new  codes  to 
differentiate  between  open  and 
percutaneous  abscess  drainage.  Unlike 
their  open  procedure  counterparts,  all  of 
the  percutaneous  codes  were  assigned  a 
global  period  of  000  days  with  no 
follow-up  visits  assigned.  However. 
CMS  crosswalked  the  direct  inputs  from 
the  open  codes,  which  have  a  different 
global  period,  to  the  percutaneous 
codes,  including  the  time  assigned  for 
post-procedure  office  visits.  The 
percutaneous  abscess  drainage  codes 
identified  are  CPT  codes  32201.  44901. 
47011.  48511. 49021. 49041. 49061, 
50021.  58823.  The  comment  stated  that 
each  of  these  codes  is  currentlv  priced 
in  the  facility  setting  only.  Because 
these  procedures  are  predominately 
performed  in  the  inpatient  setting,  the 
comment  further  recommended  that  we 
assign  zero  direct  practice  expense 
inputs  for  these  codes. 

(2)  Closure  of  Eyelid  by  Suture 

The  commenter  also  pointed  out  that 
CPT  code  67875.  Closure  of  eyelid  by 
suture,  has  an  assigned  global  period  of 
000  and  includes  no  post-procedure 
visits  in  the  work  relative  value. 
However,  the  original  CPEP  process 
appears  to  have  assigned  the  cede 
clinical  staff  time,  supplies,  and 
equipment  related  to  a  follow-  up  visit. 

Response:  We  agree  with  the  RUC  that 
these  0-day  global  codes  should  not 
have  any  direct  costs  assigned  for  post- 
procedure follow  up  visits.  Therefore, 
we  are  deleting  from  the  Hatabase  all  the 
inputs  related  to  such  visits. 

Comment:  Several  commenters  have 
expressed  concprn  with  the  unexplained 
reduction  in  nonfacility  practice 
expense  RVUs  tor  HLPCS  code  G0166. 
External  counterpulsation. 

Response:  We  have  examined  the 
practice  expense  data  files  and  have 


I 
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discovered  an  error  in  the  database.  This 
has  now  been  corrected. 

Comment:  A  specialty  society 
representing  dermatology  commented 
that  the  practice  expense  RV'US  for  laser 
treatment  of  psoriasis  procedures.  CPT 
codes  96920-96922.  appear  overvalued. 

Response:  The  practice  expense  has 
increased  for  these  codes  because  we 
did  not  have  a  price  for  the  laser  tip 
used  in  these  procedures  until  this  vear. 
The  laser  tip  is  now  priced  at  S240.  We 
have  made  adjustments  to  ensure  the 
practice  expense  RV'Us  reflect  the 
correct  pricing  of  supplies  as  well  as  the 
specialty  performing  the  service. 

Comment:  One  specialty  society  that 
represents  gastroenterologists 
commented  that  we  cut  the  payment 
rate  for  the  colnnnscopv  procedure.  CPT 
45385,  by  10  percent  in  the  nonfacility 
setting  without  explanation  or 
justification. 

Response:  The  decrease  in  payment 
for  this  code  is  due  to  the  decreased 
practice  expense  inputs  now  assigned  to 
the  service.  The  PEAC  submitted 
recommendations  for  the  direct  practice 
expense  inputs  for  this  service  that  were 
based  on  a  presentation  made  bv  two 
other  gastroenterological  specialty 
societies,  and  we  have  accepted  these 
recommendations  because  we  believe 
them  to  be  reasonable.  The  code  was 
included  on  Addendum  C,  "Codes  for 
Which  We  Received  PEAC 
Recommendation  on  Practice  Expense 
Direct  Cost  Inputs."  in  the  proposed 
rule. 

Comment:  Several  commenters 
representing  pediatricians,  family 
physicians  and  chest  physicians  stated 
their  concern  with  the  proposed 
decrease  in  the  practice  expense  RV'Us 
for  immunization  services,  CPT  codes 
90471  and  90472.  which  were  removed 
from  the  non-physician  work  pool  and 
priced  under  the  top-down  methodology' 
starting  in  2003. 

Response:  We  will  return  the  two 
immunization  servic:es  to  the 
nonphysician  work  pool.  As  discussed 
above,  we  are  increasing  the  price 
assigned  to  the  needle  stick  prevention 
device  that  is  in  the  supply  list  for  the 
immunization  codes.  However,  the 
practice  expense  RVUs  for  these  codes 
would  still  be  less  than  the  current 
values.  As  discussed  above,  the  price  for 
the  needle  stick  prevention  device  is 
still  fluctuating  as  new  manufacturers 
enter  the  market.  In  addition,  it  is  still 
not  clear  exactly  which  device  is 
optimal  for  the  protection  of  medical 
staff.  Therefore,  until  these  issues  are 
settled,  we  will  price  these 
immunization  ser\ices  in  the 
nonphysician  work  pool.  This  will 
prevent  any  sharp  decrease  in  pavmenf 


for  these  codes,  as  well  as  for  pajnnents 
for  the  HCPCS  G-codes  for 
administration  of  influenza,  hepatitis 
and  pneumococcal  vaccines,  which  are 
crosswalked  to  the  payment  for  CPT 
code  90471. 

Comment:  We  received  a  comment 
from  Venable,  a  diathermy 
manufacturer,  who  voiced  concerns 
about  previous  decreases  in  both  the 
work  and  the  practice  expense  RVUs  for 
the  diathermy  procedure,  CPT  code 
97024.  According  to  the  commenter,  the 
PEAC  recommendations  we  accepted  for 
2002  included  a  substantial  reduction  in 
clinical  labor  time,  the  elimination  of 
supplies,  and  the  undervaluing  of  the 
diathermy  equipment,  including  the 
assignment  of  inadequate  time  for 
equipment  use.  Citing  our  current  CPEP 
price  of  S3. 120  as  too  low,  the 
commenter  noted  the  cost  of  the 
diathermy  machines  they  manufacture 
range  from  Si 9,000  to  530,000  and 
noted  the  actual  time  of  a  typical 
treatment  is  20  minutes,  and  not  15,  as 
currently  listed.  A  previous  comment 
from  the  electrophysiology  specialty 
section  of  the  American  Phvsical 
Therapy  Association  (APTA)  stated  that 
the  average  cost  of  diathermy  ranges 
between  $10,000  and  $15,000. 

Response:  We  believe  the  practice 
expense  recommendation  we  accepted 
from  the  PEAC  in  2001  for  the  clinical 
labor  and  supplies  is  appropriate.  We 
would  note  here  that  the  resuhant  PEAC 
recommendation  for  clinical  labor  was 
just  one  minute  less  than  that  proposed 
by  the  American  Physical  Therapv 
Association  at  the  2001  PEAC  meeting. 
We  continue  to  support  the  PEAC's 
decision  to  eliminate  the  supplies  for 
some  of  the  modality  procedures, 
including  diathermy,  since  these 
services  are  typically  performed  with 
other  therapy  procedures  where  the 
supply  costs  are  captured.  However,  we 
agree  with  the  commenter  that  the 
current  pricing  of  the  diathermy 
equipment  in  our  CPEP  database 
appears  too  low,  and  we  will  price  the 
diathermy,  on  an  interim  basis,  at 
$10,000  for  the  2004  fee  schedule.  In 
addition,. we  will  assign  the  requested 
20  minutes  as  the  typical  time  the 
diathermy  equipment  is  in  use  for  each 
service.  We  are  planning  to  propose  a 
repricing  of  all  of  the  equipment 
included  in  our  database  next  year  and 
will  revisit  the  pricing  of  the  diathermy 
equipment  at  that  time. 

In  response  to  the  commenter's  work 
RVU  concern,  next  year's  final  rule  will 
solicit  recommendations  of  codes  to  be 
considered  for  review  under  the  five- 
year  reviqw  of  work  that  is  to  occur  in 
2005. 


Comment:  A  commenter  representing 
prosthetic  urology  focused  on 
reductions  in  payment  for  several  90- 
day  global  prosthetic  urology- 
procedures.  The  commenter  contended 
that  these  procedures  were  affected  by 
the  adoption  of  the  standard  clinical 
staff  times  for  90-day  global  procedures 
that  did  not  reflect  the  extra  staff  time 
required  for  patient  training  during 
post-procedure  visits.  In  addition, 
almost  half  of  the  prosthetic  urology 
services  were  established  in  2002  and 
this  appeared  to  have  a  negative  effect 
on  these  codes.  The  commenter  strongly 
recommended  that  the  standard  clinical 
.staff  times  not  be  applied  to  the 
prosthetic  urology  codes  and  that  we 
reinstate  the  "benchmark"  clinical  staff 
times. 

Response:  The  commenter  is  correct 
that  the  major  cause  of  the  decrease  in 
practice  expense  RVUs  for  these 
sendees  is  the  use  of  the  standard 
clinical  staff  timo  for  90-day  global 
services.  We  do  not  have  "benchmark" 
clinical  staff  times  to  reinstate  for  any  of 
these  services.  Rather,  the  current  staff 
times  are  from  the  original  CPEP  panel 
estimates  that  have  not  been  reviewed 
by  anv  multi-specialtv  panel,  such  as 
the  PEAC.  We  accepted  the  PEAC 
recommendation  to  apply  the  standard 
clinical  staff  time  to  all  90-day  global 
services  that  had  not  been  reviewed  by 
the  PEAC  as  having  exceptions  to  the 
standard  times.  All  specialties, 
including  urology,  had  ample 
opportunity  to  present  any  codes  for 
which  they  believed  the  standards  did 
not  apply:  these  urology  codes  were  not 
brought  to  the  PEAC  for  review.  We  do 
not  believe  we  have  a  sufficient  factual 
basis  for  changing  the  clinical  staff 
times  for  these  services  in  this  final  rule. 
However,  we  would  consider  anv 
recommendations  for  revising  the  pre- 
and  post-service  clinical  staff  times  in 
the  fiiture.  As  to  the  effect  of  using  the 
most  recent  utilization  data  in 
calculating  the  practice  expense  RVUs 
for  the  new  prosthetic  urology  services, 
please  see  the  discussion  on 
"Utilization  Data"  earlier  in  this  section. 

Comment:  A  specialty  societv 
representing  emergency  medicine,  an 
emergency  medicine  practice 
management  association  and  an 
emergency  medicine  physician  practice 
management  organization  all 
commented  that  the  adjustment  made  in 
the  November  2.  1998  final  rule  (63  FR 
58821)  to  use  the  "all  physician" 
practice  expense  per  hour  to  calculate 
two  indirect  cost  pools  does  not  make 
up  for  the  uncompensated  care  costs  of 
emergency  medicine  physicians.  The 
practice  management  association 
questioned  our  previous  claim  that  this 
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adjustment  vyas  wade  as  a  proxy  for 
uncompensated  care  and  asserted  it  was 
rather  a  generic  measure  to  address  the 
low  practice  expense  per  hour  for 
emergency  medicine.  The  specialty 
society  commented  that  it  would  be 
difficult  to  design  a  supplementary 
survey  to  capture  the  needed  data  on  the 
levels  of  uncompensated  care. 

Response:  It  is  amply  clear  from 
reading  our  entire  response  in  the 
November  2.  1998  final  rule  that  we 
considered  the  adjustment  to  the 
indirect  costs  to  serve  as  a  proxy  for  the 
uncompensated  care  experienced  by 
emergency  medicine  physicians.  We 
believe  that,  if  this  adjustment  is  seen 
by  the  specialty  as  insufficient,  the  best 
recourse  is  for  the  specialty  to  undertake 
a  supplementary-  practice  expense 
survey.  By  working  with  our  contractor, 
the  Lewin  Group,  the  specialty  society 
should  be  able  to  modify  the  survey  in 
such  a  way  that  more  accurate  data  on 
uncompensated  care  could  be  obtained. 
The  data  from  such  a  survey  could  then 
take  the  place  of  the  current  adjustment 
to  the  practice  expense  per  hour  for 
emergency  medicine  because  a  proxy  for 
uncompensated  care  would  no  longer  be 
needed. 

Comment:  We  received  comments 
from  a  provider  of  extracorporeal 
photopheresis  therapy.  CPT  code  36522, 
requesting  a  refinement  of  the  practice 
expenses  of  this  service  in  the  office 
setting.  Believing  this  service  to  be 
undervalued,  the  commenter  supplied  a 
comprehensive  listing  of  the  direct 
inputs,  for  the  labor,  equipment  and 
supplies  deemed  necessary  for  the 
provision  of  this  in-office  ser\'ice.  Of 
particular  note  among  the  various 
suggested  supply  items  was  the 
inclusion  of  a  photopheresis  procedural 
kit. 

Response:  We  want  to  thank  the 
photopheresis  provider  for  the  practice 
expense  suggestions.  At  this  time,  we  do 
not  have  sufficient  information 
regarding  the  typical  resources  needed 
to  proceed  with  a  comprehensive 
refinement  of  the  practice  expenses  for 
the  in-office  provision  of  photopheresis. 
However,  in  reviewing  the  commenter's 
various  practice  expense  proposals,  we 
were  struck  by  the  obvious  absence  of 
the  photopheresis  procedural  kit  in  our 
supply  database.  Consequently,  this  kit 
has  been  added  to  our  CPEP  database  on 
an  interim  basis,  We  note  that  there  are 
general  similarities  between  the 
commenter's  proposed  inputs  for 
clinical  labor  and  equipment  and  our 
current  data.  We  would  anticipate  a 
future  discussion  regarding  this  service 
in  order  to  fully  refine  the  practice 
expense  direct  cost  inputs  for 
photopheresis. 


B.  Geographic  Practice  Cost  Index  ,, , 
Changes 

1.  Background 

The  Act  requires  that  payments  varv 
among  Medicare  physician  fee  schedule 
(MPFS)  areas  according  to  the  extent 
that  resource  costs  vary,  as  measured  by 
the  Geographic  Practice  Cost  Indices 
(GPCIs).  Section  1848(e)(1)(C)  of  the  Act 
requires  us  to  review,  and.  if  necessary, 
adjust  the  GPCIs  at  least  ever>'  3  years' 
This  section  of  the  Act  also  requires  us 
to  phase  in  the  adjustment  and 
implement  only  Vl-  of  any  adjustment  if 
more  than  1  vear  has  elapsed  since  the 
last  GPCI  revision.  The  GPCIs  were  first 
implemented  in  1992.  The  first  review 
and  revision  was  implemented  in  1995, 
the  second  review  was  implemented  in 
1998,  and  the  third  review  was 
implemented  in  2001.  As  explained  in 
the  August  15,  2003  proposed  rule,  the 
fourth  GPCI  review  and  revision  was 
scheduled  for  implementation  in  2004. 
However,  because  the  work  and  practice 
expense  GPCIs  rely  primarily  on  special 
tabulations  of  U.S.  Census  data  not  vet 
available,  review  and  revision  of  only 
the  malpractice  GPCI  component  would 
occur  for  implementation  in  Januar\' 
2004. 

2.  Malpractice  GPCI  Proposal 

The  malpractice  GPCI  is  the  most 
volatile  of  the  three  indices  with 
relatively  large  variations  existing 
between  geographic  payment  localities. 
We  proposed  using  actual  1999  through 
2002  malpractice  premium  data  and 
forecasting  the  malpractice  premium 
rates  for  2003.  We  were  unable  to 
include  proposed  malpractice  GPCIs 
based  upon  this  revised  malpractice 
premium  data  in  the  August  15,  2003 
proposed  rule  because  we  were  still  in 
the  process  of  collecting  the  data.  We 
stated  that  the  revised  malpractice 
GPCIs  published  in  this  year's  final 
physician  fee  schedule  regulation  would 
be  considered  interim  and  subject  to 
public  comment. 

3.  Collection  and  Review  of  Malpractice 
Premium  Data 

For  purposes  of  the  2004  update  to 
the  malpractice  GPCIs  we  collected 
actual  malpractice  premium  data  for 
years  1999  through  2001.  For  2002  we 
were  able  to  obtain  actual  malpractice 
premium  data  for  32  states  plus  Puerto 
Rico.  Where  actual  malpractice 
premium  data  were  obtained,  premium^ 
were  collected  from  the  20  physician 
specialties  with  the  largest  share  of  total 
Medicare  RV^Us  for  2002.  Premiums 
were  collected  from  those  insurers  with 
the  largest  market  share  and  those 
insurers  that  when  summed  with  other 


large  insurers  comprised  at  least  50 
percent  of  the  state  market  share  for 
claims-made  policies  with  a  Si  million 
individual  case  limit  and  S3  million 
aggregate  case  limit. 

For  those  18  states  plus  the  District  of 
Columbia  for  which  we  were  unable  to 
obtain  actual  2002  premium  data,  we 
estimated  the  2002  premium  based 
upon  an  examination  of  growth  rates 
from  1999  to  2001. 

Malpractice  premium  data  were  not 
available  for  2003.  Two  statistical 
approaches  were  examined  to  forecast 
2003  malpractice  premiums,  simple 
extrapolation  and  projections  based 
upon  the  average  of  historical  year-to- 
year  changes  (mean  rate  of  change).  In 
most  instances,  the  forecast  2003 
premiums  were  similar  using  either 
approach.  There  was  a  tendency  for  the 
linear  extrapolation  method  to  yield 
slightly  more  extreme  values  (positive 
and  negative)  so  the  more  conservative, 
mean  rate  of  change  approach  was 
chosen. 

Comment:  Several  commenters 
expressed  concern  about  the  continued 
use  of  proxy  data,  especially  HUD 
residential  rent  data  and  nonphysician 
professional  wage  data,  in  the  GPCI 
methodology. 

Response:  This  final  rule  does  not 
update  the  work  or  practice  expense 
GPCIs.  Any  questions  related  to  the  use 
of  proxy  data  in  the  calculation  of  the 
work  and  practice  expense  GPCIs  will 
be  responded  to  as  part  of  future 
rulemaking. 

Comment:  One  commenter  stated  that 
there  should  be  no  geographic 
differences  under  the  physician  fee 
schedule.  This  commenter  felt  that  the 
data  sources  utilized  for  the 
construction  of  the  locality  specific 
GPCI  indices  do  not  accurately  reflect 
legitimate  differences  in  physician 
practice  costs  and  that  the  current 
methodology  did  not  appropriately 
reflect  the  variation  that  might  be 
caused  by  case  mix,  availability  of 
health  care  resources,  and  individual 
practice  styles. 

Response.- Section  1848(e)(1)(A)  of  the 
Act  requires  that  payments  van,'  among 
areas  as  resources  costs  vary  as  reflected 
by  the  GPCIs,  We  agree  that  there  will 
be  some  variation  in  case  mix  and 
practice  styles  between  different 
specialties  and  individual  practitioners. 
The  physician  fee  schedule  was 
ostablished  in  1992  to  eliminate  the 
large  uniustifiable  payment  differences 
that  existed  among  services,  specialties. 
and  geographic  areas  by  establishing  a 
national  uniform  payment  system  that 
can  vary  onh'  as  area  resource  costs  varx 
as  measured  by  the  GPCIs   The  GPCI 
component  weights  represent  the 
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average  physician  expense  weights 
across  all  physician  specialties  and  are 
intended  to  reflect  the  average  costs 
across  all  ser\-ices  and  specialties  in  a 
geographic  area  and  not  to  reflect 
exactly  the  costs  of  each  individual 
practitioner. 

Comment:  One  commenter  .stated  that 
there  should  be  no  geographic  payment 
differentials  because  these  payment 
differentials  operate  as  a  disincentive 
for  practitioners  to  practice  medicine  in 
rural  areas. 

Response:  Section  1848(eKl)(A)  of  the 
Act  requires  that  payments  vary  among 
areas  as  resources  costs  var\'  as  reflected 
by  the  GPCIs.  It  should  be  recognized 
that  the  current  methodology  associated 
with  the  calculation  of  GPCIs  partially 
benefits  practitioners  in  rural  areas.  This 
is  because  the  law  requires  that  onlv 
one-quarter  of  area  cost  differences  in 
physician  work,  the  largest  of  the  three 
fee  schedule  components,  be 
recognized.  Thus,  about  40  percent  of 
fee  schedule  pavments  are  by  statute  not 
adjusted  for  area  cost  differences.  When 
combined  with  the  index  of  1.000  for 
medical  equipment,  supplies,  and 
miscellaneous  (which  represents  about 
13  percent  of  total  physician  resource 
costs)  this  means  that  there  is  a  national 
fee  schedule  for  about  53  percent  of  the 
average  physician  payment.  That  is. 
only  about  47  percent  of  overall 
physician  payments  are  adjusted  for 
area  resource  cost  differences.  In 
addition.  34  states  have  a  single 
statewide  GPCI  wherein  all  phvsicians. 
whether  urban  or  rural,  are  paid  the 
same.  All  of  these  factors  shift  payments 
from  higher  cost,  usually  urban,  areas  to 
lower  cost,  usually  rural,  areas. 

Comment:  One  commenter  felt  that 
we  should  not  use  projected  2003 
premium  data  and  instead  should 
actually  collect  2003  premium  data. 

Response.- Currently,  2003  premium 
data  is  not  available.  This  is  whv  we 
will  utilize  projected  2003  premium 
data  in  this  update.  We  plan  to  utilize 
more  current  premium  data  as  it 
becomes  available. 

Comment:  Although  several 
commenters  expressed  their  support  for 
the  use  of  more  current  malpractice 
premium  data,  a  few  commenters  had 
concerns  about  the  use  of  2001  through 
projected  2003  premium  data  and  felt 
that  we  should  use  onlv  projected  2004 
premium  data  in  place  of  the  three  year 
average. 

Response:  Since  the  malpractice 
index  has  proven  to  be  the  most  volatile 
of  the  indices  in  past  updates,  with 
significant  changes  from  year-to-year. 
we  will  not  base  the  malpractice  GPCI 
upon  just  one  year  of  projected  data.  In 
order  to  protect  against  aberrant 


premiums  for  any  given  year,  we  will 
utilize  a  three-year  average.  We  will  use 
2001  through  projected  2003  premium 
data  for  the  three-year  average. 

The  current  methodology  projects 
2003  malpractice  premiums  based  upon 
actual  malpractice  premiums  for  1999 
through  2002.  Since  we  will  continue  to 
collect  updated  malpractice  premium 
data,  we  do  not  think  it  is  appropriate 
to  project  through  2004  absent  actual 
2003  malpractice  premium  data. 

Comment:  One  commenter  suggested 
that  due  to  the  volatility  associated  with 
malpractice  insurance  premium  data, 
we  should  collect  premium  data  and  re- 
-scale  the  Malpractice  GPCI  annually. 

Response:  We  agree  that,  because 
malpractice  insurance  premiums  are 
volatile,  the  Malpractice  GPCI  is  also  the 
most  volatile  of  the  three  indices.  We 
also  agree  with  the  commenter's 
suggestion  regarding  annual  collection 
of  malpractice  premium  data.  We  plan 
to  undertake  this  collection  for  2003 
premium  data  in  early  2004.  If  premium 
data  suggest  a  re-scaling  is  warranted, 
we  may  revise  the  GPCIs  more 
frequently  than  every  three  years. 

Comment:  Several  commenters 
requested  that  we  make  available  to  the 
public  the  malpractice  premium  data 
that  was  utilized  in  the  calculation  of 
the  revised  malpractice  GPCIs. 

Response:  Since  some  of  the  data 
upon  which  the  GPCIs  were  constructed 
is  based  upon  the  reporting  of 
individual  malpractice  insurance 
companies,  there  are  some 
confidentiality'  issues  associated  with 
making  the  malpractice  premium  data 
public.  We  will  attempt  to  make 
available  any  information  that  is 
appropriate  on  our  Web  site  at  http:// 
^^f^^'w. cms. hbs.gov. 

Comment:Tne  American  Medical 
Association's  Relative  Value  Update 
Committee  (RUG)  has  requested  that 
CMS  work  with  the  RUC's  Professional 
Liability  Insurance  Workgroup  to 
explore  the  utilization  of  premium  data 
that  might  be  collected  by  the  RUC. 

Response:  We  agree  with  the  RUC 
request  and  look  forward  to  working 
with  the  RUC  to  obtain  more  current 
professional  liability  premium  data. 

4.  Interim  2004  Malpractice  GPCIs 

Acquiring  data  on  malpractice 
insurance  rates  and  using  that  data  to 
adjust  Medicare  payments  for  future 
malpractice  insurance  prices  is  a 
difficult  task.  Malpractice  insurance 
rates  are  quite  volatile  due  to  a  variety 
of  factors.  Some  of  these  factors  are 
changes  in  State  insurance  laws, 
business  decisions  of  malpractice 
insurance  carriers,  and  changes  in  how- 
medicine  is  practiced. 


The  volatility  of  malpractice  premium 
data  was  quite  evident  in  the  data  we 
collected  in  conducting  our  review  of 
malpractice  GPCIs.  Based  on  these  data 
and  the  comments  received  on  the 
August  15.  2003  proposed  rule,  we  have 
modified  some  of  our  GPCI  calculations 
and  assumptions. 

We  are  ver\'  concerned  about 
implementing  sharp  changes  in 
malpractice  GPCIs  for  2004,  which 
directly  impact  physician  fee  schedule 
payment  amounts.  At  the  same  time,  we 
recognize  the  importance  of  updating 
malpractice  GPCIs  to  ensure  local 
differences  in  physician  costs  are 
included  in  payment  amounts.  To  be 
sensitive  to  both  of  these  considerations, 
we  decided  to  apply  a  modulating  factor 
of  .5  to  the  changes  in  the  malpractice 
GPCIs.  In  other  words,  as  part  of  our 
review  and  analysis  of  the  malpractice 
GPCIs,  we  reduced  the  difference 
between  the  new  and  previous 
malpractice  GPCIs  by  50  percent. 

As  directed  by  the  statute,  we  will 
implement  '  j  of  this  change  in  the  first 
year  (CY  2004]  and  '  ■  of  this  chajige  in 
the  second  year  (CY  2005).  During  this 
two-year  phase-in,  we  will  continue  to 
monitor  local  malpractice  markets,  work 
with  the  State  Departments  of 
Insurance,  and  collaborate  with  the  RUC 
to  obtain  the  most  current  and  best 
malpractice  premium  data  available.  As 
better  data  are  obtained,  we  will  review, 
propose  changes,  and  revise  the 
malpractice  GPCIs  as  appropriate.  The 
transitional  2004  and  full  2005  GPCIs 
can  be  found  at  Addendum  D  and 
Addendum  E,  respectively.  These 
malpractice  GPCI  revisions  necessitate  a 
budget  neutrality  adjustment,  as 
required  by  law.  Therefore,  we  adjusted 
the  2004  through  2006  malpractice 
GPCIs  by  1.0021. 

5.  Payment  Localities 

In  the  August  15,  2003  proposed  rule 
we  requested  comments  on  the 
composition  of  the  current  89  Medicare 
physician  payment  localities  to  which 
the  GPCIs  are  applied. 

Comment:  We  received  numerous 
comments  from  professional  medical 
associations,  beneficiaries,  and 
practitioners  requesting  that  the  specific 
counties  in  which  they  practice 
medicine  or  receive  medical  care  be 
removed  from  their  current  locality 
assignment. 

Response:  We  will  continue  to 
examine  alternatives  for  reconfiguring 
the  current  locality  structure.  We  expect 
to  further  consider  this  issue  as  part  of' 
future  rulemaking. 
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C.  Coding  Issuns 

1   Payment  Policy  for  CPT  Tracking 
Codes 

The  November  1.  2001  final  rule  (66 
FR  55269)  included  a  discussion  of  CPT 
Category  III  codes  (also  known  as  CPT 
tracking  codes)  and  stated  t-hat  carriers 
have  discretion  for  coverage  and 
payment  of  services  described  bv  these 
CPT  tracking  codes  unless  we  have 
made  a  national  coverage  determination 
(NCD).  We  have  received  requests  to 
create  national  payment  amounts  for 
some  CPT  tracking  codes  even  if  there 
has  been  no  NCD.  Based  on  these 
requests,  we  proposed  to  change  our 
policy  regarding  pavmenl  for  CPT 
tracking  codes  and  create  national 
payment  policy  and  determine  national 
payment  amounts  for  CPT  tracking 
codes  when  there  is  a  significant 
programmatic  need  for  us  to  do  so.  This 
policy  change  would  not  change  the 
contractor's  discretion  over  coverage  for 
the  CPT  tracking  codes,  but  could 
establish  a  payment  level  to  be  used  if 
the  contractor  finds  that  coverage  is 
warranted.  In  addition,  carriers  would 
not  be  required  to  establish  a  pavment 
amount  for  a  tracking  code  until  they 
receive  a  claim  for  the  code. 

Comment:  Several  commenters 
e.xpressed  concerns  about  this  proposal. 
They  believe  that  establishing  a  national 
payment  rate  for  these  codes  risks 
premature  creation  of  payment  levels  of 
reimbursement  and  creates  an 
expectation  for  the  future  value  of  the 
code.  The  commenters  also  stated  that 
establishment  of  a  national  price  could 
also  subvert  the  RUC  process  because 
such  pricing  could  influence  subsequent 
RUC  valuation  or  our  acceptance  of  the 
RUC's  recommendations.  Other 
commenters  were  supportive  of  the 
proposal,  with  some  suggesting  that  we 
work  with  the  specialty  societies  and 
the  RUC  in  determining  appropriate 
payment  rates.  One  commenter 
suggested  that  an  alternative  to  the 
proposal  would  be  to  use  the  existing 
refinement  panel  process  because  these 
refinement  panels  are  multispecialty 
and  feature  the  relevant  specialty 
expertise.  One  commenter  also 
requested  we  establish  RVUs  for  specific 
tracking  codes  in  the  final  rule. 

Bpsponse:  We  understand  the 
reservations  and  concerns  of  the 
commenters.  As  we  indicated  in  the 
proposed  rule,  we  would  determine 
national  payment  amounts  for  CPT 
tracking  codes  only  when  there  is  a 
significant  programmatic  need  for  us  to 
do  so.  If  there  is  a  need  to  establish 
payment  amounts  for  a  tracking  code, 
we  would  appreciate  the  assistance  of 
the  relevant  specialty  societies  and  the 


RUC  and  such  pricing  would  be  subject 
to  public  comment.  However,  in  some 
instances,  interim  values  might  need  to 
be  established  if  timing  does  not  permit 
us  to  obtain  prior  input  from  the 
medical  community. 

Final  Decision 

We  will  finalize  our  proposal  to  create 
national  payment  policies  and 
determine  national  pavTnent  amounts 
for  CPT  tracking  codes  when  there  is  a 
significant  programmatic  need  for  us  to 
do  so.  We  note  that,  as  discussed  in  the 
August  15.  2003  proposed  rule,  this 
policy  change  would  not  change  the 
contractor's  discretion  over  coverage  for 
CPT  tracking  codes,  but  would  establish 
a  payment  level  if  the  contractor  finds 
that  coverage  is  warranted. 

2.  Excision  of  Benign  and  Malignant 
Lesions 

The  definitions  for  excision  of  benign 
lesions  (CPT  codes  11400  through  11446 
inclusive)  and  excision  of  malignant 
lesions  (CPT  codes  11600  through  11646 
inclusive)  were  substantively  changed 
for  2003.  These  codes  are  now  reported 
based  on  the  excised  diameter  (actual 
skin  removed)  rather  than  on  the  size  of 
the  lesion.  Based  on  these  changes  to 
the  code  descriptors,  we  proposed  to 
make  the  work  RVUs  the  saihe  for 
removal  of  all  skin  lesions  with  the 
same  excised  diameters  that  are  from 
the  same  area  of  the  body,  whether  the 
lesions  are  benign  or  malignant.  For 
example,  the  work  RVUs  for  the  removal 
of  benign  skin  lesions  from  the  trunk, 
arms  or  legs  with  excised  diameter  1.1- 
2.0  cm.  CPT  code  1 1402.  would  be  the 
same  as  the  work  RVUs  for  CPT  code 
1 1602.  which  is  the  removal  of 
malignant  skin  lesions  from  trunk,  arms 
or  legs  with  excised  diameter  of  1.1-2.0 
cm. 

Comment:  The  specialty  society 
representing  dermatology  objected  to 
this  proposal  and  contended  that  the 
excision  of  malignant  lesions  generally 
goes  deeper  and  is  more  time- 
consuming  than  the  excision  of  benign 
lesions  and  that  malignant  lesion 
excision  also  requires  greater  skill  and 
embodies  greater  risk.  The  societv  stated 
that  this  proposal  ignores  a  multi- 
specialty  effort  by  a  CPT  Integumentarv 
Workgroup,  the  CPT  Editorial  Panel  arid 
the  RUC  to  revise  the  code  descriptors 
and  to  assign  work  RVUs  to  these 
services.  This  view  was  supported  bv  a 
joint  comment  from  the  heads  of  several 
surgical  specialties.  The  RUC  also  urged 
us  to  delay  finalizing  this  proposal  until 
the  RUC  has  the  opportunity  to  provide 
further  recommendations  related  to 
these  ser\-ices.  In  addition,  the  specialty 
societies  representing  podiatry,  general 


surger\'.  colon  and  rectal  surgerv , 
osteopathy,  ophthalmology,  plastic 
surgery,  otolaryngology  as  well  as  the 
AMA,  the  Mayo  Foundation  and 
individual  physicians  also  urged  us  to 
withdraw  this  proposal.  Medical  Group 
Management  Association  requested  the 
policy  rationale  for  equating  the  work 
RVUs  for  the  benign  and  malignant  code 
pairs.  The  specialty  society  representing 
family  physicians  agreed  with  and 
supported  our  position  that  there  is  no 
difference  in  physician  work  involved 
in  excising  a  benign  or  malignant  lesion. 
However,  the  commenter  did  not 
support  our  proposal  to  implement  such 
RV^U  changes  unilaterallv  and  stated 
that  we  should  utilize  the  CPT  and  RUC 
process. 

Response  and  Final  Decision:  We  still 
believe  that  the  physician  work  for  these 
sen.ices  is  sufficiently  similar  not  to 
warrant  differences  in  the  work  RVUs. 
However,  we  will  maintain  the  2003 
work  RVUs  as  interim  values  for  2004 
to  allow  opportunity  for  the  specialtv  to 
resurvey  these  ser\ices.  Note:  That  due 
to  the  adjustments  to  work  RVUs  to 
match  the  MEI  weights,  the  work  RVUs 
in  Addendum  B  may  differ  from  the 
values  in  2003. 

3.  Create  G  Codes  for  Monitoring  Heart 
Rhvihrns 

As  explained  in  the  August  15.  2003 
proposed  rule,  technological  advances 
have  made  cardiac  telemetry  equipment, 
typically  used  in  hospitals,  available  in 
the  home  setting.  Coverage  of  this 
technology  is  currently  at  the  discretion 
of  the  local  Medicare  contractors 
because  there  is  no  national  coverage 
determination  for  this  ser\'ice.  We 
proposed  to  establish  new  HCPCS  codes 
to  specifically  describe  this  ser\'ice 
along  with  proposed  RVUs  and  PE 
inputs  for  payment  as  follows: 

GXXXl — Electrocardiographic 
monitoring  for  diagnosis  of  arrhyi.hmias, 
utilizing  a  home  computerized  ielemetn,' 
station  and  trans-telephonic 
transmission,  with  automatic  activation 
and  real  time  notification  of  monitoring 
station.  24-hour  attended  monitoring, 
per  30-day  period  of  time:  includes 
recording,  monitoring,  receipt  of 
transmissions,  analysis,  and  physician 
reiiew  and  interpretation,  (global) 

We  proposed  0.52  physician  work 
RVUs  and  0.24  malpractice  RVUs  for 
this  service  and  proposed  crosswalking 
the  practice  expense  inputs  from  CPT 
Code  93268  Patient  demand  single  or 
multiple  event  recording  with 
presymptom  memory  loop.  24-hour 
attended  monitoring,  per  30  day  period 
of  time;  includes  transmission  physician 
review  and  interpretation. 
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GXXX2 — Electrocardiographic 

monitoring  for  diagnosis  of  arrhxihmias. 
utilizing  a  home  computerized  telemetry 
station  and  trans-telephonic 
transmission,  with  automatic  activation 
and  real  time  notification  of  monitoring 
station.  24-hour  attended  monitoring, 
per  30-day  period  of  time:  recording 
(includes  hook-up.  recording  and 
disconnection  I. 

We  proposed  0.07  malpractice  RVUs 
and  crossvvalked  the  practice  expense 
inputs  from  CPT  Code  93270.  Patient 
demand  single  or  multiple  event 
recording  nith  presymptom  memon,' 
loop.  24-hour  attended  monitoring,  per 
30  day  period  of  time:  recording 
(includes  hook-up.  recording,  and 
disconnection). 

GXXX3 — Electrocardiographic 
monitoring  for  diagnosis  of  arrh\ihmias, 
utilizing  a  home  computerized  telemetry- 
station  and  trans-telephonic 
transmission,  with  automatic  activation 
and  real  time  notification  of  monitoring 
station.  24-hour  attended  monitoring, 
per  30-day  period  of  time:  monitoring, 
receipt  of  transmissions,  and  analvsis 

We  proposed  0.13  malpractice  RVUs 
and  crosswalked  the  practice  expense 
inputs  from  CPT  c:ode  93271.  Patient 
demand  single  or  multiple  event 
recording  with  presymptom  memon' 
loop.  24-hour  attended  monitoring,  per 
30  day  period  of  time:  monitoring, 
receipt  of  transmission,  and  analvsis. 

CtXXX4 — Electrocardiograph  ic 
monitoring  for  diagnosis  ofarrhvihmias, 
utilizing  a  home  computerized  telemetry 
station  and  trans-telephonic 
transmission,  with  automatic  activation 
and  real  time  notification  of  monitoring 
station.  24-hour  attended  monitoring, 
per  30-day  period  of  time:  physician 
review  and  interpretation. 

We  proposed  0.52  physician  work 
RVUs  and  0.02  malpractice  RVUs  and 
also  crosswalked  the  practice  expense 
inputs,  from  CPT  code  93272  Patient 
demand  single  or  multiple  event 
recording  with  presymptom  memor\- 
loop.  24-hour  attended  monitoring,  per 
30  day  period  of  time:  phvsician  review 
and  interpretation  onlv. 

Comment:  Cummenters  representing 
cardiac  arrhythmia  specialists  and 
cardiologists  recommended  that  we 
withdraw  the  proposal  to  create  new  G 
codes  for  monitoring  heart  rh\lhras.  The 
commenters  stated  that  this  request  was 
not  made  by  the  medical  community 
nor  from  the  manufacturers  of  these 
heart  rhvthm  monitoring  systems.  The 
commenters  contended  that  the 
proposal  appears  to  address  specifically 
one  manufacturer  and  specifies  a 
particular  mode  of  transmission  and 
patient  location,  even  though  there  are 


other  new  systems  of  this  type  that  are 
not  captured  by  this  proposal. 

The  commenters  recommended  that 
we  allow  this  technology  to  be  utilized 
on  a  local  level  before  implementing  a 
national  coding  solution.  The 
commenters  further  supported  that 
when  this  new  technolog}'  warrants  a 
national  coding  solution,  a  CPT  coding 
application  should  be  initiated  and  then 
the  code  should  be  sent  to  the  RUC  for 
review  The  commenting  specialties 
stated  their  willingness  to  provide 
medical  input  into  the  evaluation, 
coding  and  reimbursement  for  this  new- 
technology.  Two  commenters  also  stated 
that  the  descriptors  and  the  proposed 
reimbursemtent  do  not  reflect  the 
monitoring  systems  that  have  been 
developed.  Other  commenters  also 
requested  that  we  withdraw  or 
reconsider  our  proposal,  as  it  did  not 
follow  the  established  process  for 
creating  and  valuing  new  codes.  One 
specialty  society  representing  clinical 
endocrinologists  supported  the 
establishment  of  these  HCPCS  codes, 
while  another  commenter.  a  cardiac 
monitoring  company,  provided  a 
general  outline  of  how  the  various 
cardiac  monitoring  technologies  can 
best  be  used  for  maximum  quality  and 
value.  Another  commenter  suggested 
that  until  efficiency  of  the  new 
technology  is  demonstrated  this 
proposal  should  be  postponed. 

Response:  Our  intention  in  proposing 
these  G  codes  was  to  recognize  and 
nationally  price  all  currently  available 
real  tima  cardiac  telemetry  monitoring 
technology,  if  was  not  intended  to 
address  only  one  system  currently  in 
use.  Based  on  the  concerns  raised  bv 
commenters.  we  will  not  proceed  with 
these  proposed  HCPCS  codes  because 
we  want  to  ensure  that  any  HCPCS 
codes  developed  encompass  tJie  various 
technologies  that  are  being  utilized  for 
such  monitoring. 

4.  CPT  Code  88180  (Flow  Cvtometry.; 
Each  Cell  Surface,  Cytoplasmic  or 
Nuclear  Marker) 

Flow  c)'tometr\'  is  a  technique  to 
analyze  single  cell  suspensions  from 
blood,  bone  marrow,  body  fluids,  Ivmph 
nodes,  and  other  tissues.  The  technique, 
currently  coded  as  CPT  code  88180. 
Flow  cyipmetry.  each  cell  surface, 
cytoplasmic  or  nuclear  marker, 
quantifies  cell  surface,  cyioplasmic,  and 
nuclear  antigens.  The  August  15,  2003 
proposed  rule  discussed  our  concerns 
that  the  current  coding  scheme 
(payment  on  a  per  marker  basis)  may 
encourage  the  performance  of  more 
markers  than  may  be  medically 
necessary  because  the  pathologist 
determines  what  markers  to  perform 


and  when  to  perform  them,  We 
indicated  that  we  understood  the 
laboratory  community  would  be 
reviewing  this  issue  and  considering 
whether  to  recommend  changes  to  the 
current  coding  for  the  procedure.  We 
also  requested  recommendations  on 
appropriate  values  for  the  procedure 
should  we  wish  to  develop  a  future 
proposal. 

Comments:  Commenters.  both 
individuals  and  organizations,  asked 
that  we  not  put  forth  a  propf)sal  for 
payment  of  flow  cytometry.  The  College 
of  American  Pathologists  (CAP)  has 
proposed  coding  revisions  to  both  the 
immunology  and  anatomic  pathology 
section  of  CPT  and  is  working  with 
other  groups  to  establish  practice 
guidelines  for  flow  cytometry.  CAP 
asked  that  we  not  establish  new  "G" 
codes  for  2004.  but  work  with  CAP  and 
allow  the  CPT  and  RUC  evaluation 
process  to  be  used  to  determine 
appropriate  coding  and  reladve  value 
units  for  flow  cytometry. 

Decision:  We  agree  \vith  the 
commenters.  We  will  work  with  CAP, 
the  CPT  and  the  RUC  to  develop 
appropriate  coding  and  payment 
policies  for  flow  cytometn.-. 

5.  Change  in  Payments  to  Physicians 
Managing  Patients  on  Dialysis 

In  the  August  15,  2003  rule,  we 
proposed  to  make  CPT  codes  90918. 
90919,  90920, and  90921  for  the 
monthly  capitation  payments  (MCP) 
invalid  for  Medicare.  We  also  proposed 
to  create  3  new  G  codes  in  place  of  each 
CPT  code  with  payments  varying  with 
the  number  of  visits  provided  within 
each  month  to  an  end  slage  renal 
disease  (ESRD)  patient.  Under  our 
proposal,  there  would  be  separate  codes 
when  the  physician  provides  1  visit  per 
month.  2-3  visits  per  month  and  4  or 
more  visits  per  month.  The  code  for  1 
visit  per  month  would  have  the  lowest 
payment  while  a  higher  payment  will  be 
provided  for  2  to  3  visits  per  month  and 
the  highest  payment  for  4  or  more  visits 
per  month.  These  new  codes  would  be 
reported  once  per  month  for  services 
performed  in  an  outpatient  setting  that 
are  related  to  the  patients  ESRD.  These 
physician  services  would  continue  to 
include  the  establishment  of  a  dialyzing 
cycle,  outpatient  evaluation  and 
management  of  the  dialysis  visits, 
telephone  calls,  and  patient 
management  provided  during  a  full 
month.  These  codes  would  not  be  used 
if  a  hospitalization  occurred  during  the 
month. 

The  proposed  codes  are  as  follows: 
GXXX5 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  under  2  years  of  age  to 
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include  monitoring  for  the  adequacy  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents: 
with  4  or  more  face-to-face  physician 
visits  per  month. 

GXXX6 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  under  2  years  of  age  to 
include  monitoring  for  the  adequacy  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents: 
with  2  or  3  face-to-face  physician  visits 
per  month. 

GXXX7 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  under  2  years  of  age  to 
include  monitoring  for  the  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents: 
with  1  face-to-face  physician  visit  per 
month. 

GXXX8 — End  Stage  Renal  Disease 
(ESRD)  related  ser\-ices  per  full  month. 
for  patients  between  2  and  1 1  vears  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
growth  and  development,  and 
counseling  of  parents:  with  4  or  more 
face-to-face  physician  visits  per  month. 

GXXX9 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month. 
for  patients  between  2  and  11  years  of 
age  to  include  monitoring  for  the 


adequacy  of  nutrition,  assessment  of 
grovrth  and  development,  and 
counseling  of  parents:  with  2  or  3  face- 
to-face  physician  \  isits  per  month 

GXXlO— End  Stage  Renal  Disease 
(ESRD)  related  ser\ices  per  hill  month, 
for  patients  between  2  and  11  vears  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition.  asse:>sment  of 
growth  and  development,  and 
counseling  of  parents:  with  1  face-to- 
face  physician  visit  per  month. 

GXXil— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  between  12  and  19  years  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
growlh  and  development,  and 
counseling  of  parents:  with  4  or  more 
face-to-face  phvsician  visits  per  month. 

GXX12 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  between  12  and  19  vears  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
growth  and  development,  and 
counseling  of  parents:  with  2  or  3  face- 
to-face  physician  visits  per  month. 

GXX13 — End  Stage  Renal  Disease 
(ESRDj  related  services  per  full  month, 
for  patients  between  12  and  19  vears  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 

Table  2 


growth  and  development,  and 
counseling  of  parents,  with  1  face-to- 
face  physician  visit  per  month. 

GXX14 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  20  years  of  age  and  over; 
with  4  (tr  more  face-to-face  physician 
visits  per  month. 

GXX15 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  20  years  of  age  and  over; 
with  2  or  3  face-to-face  phvsician  visits 
per  month. 

GXX16 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full  month, 
for  patients  20  years  of  age  and  over; 
with  1  face-to-face  physician  visit  per 
month. 

We  based  the  proposed  payments  on 
the  assumption  that  many  physicians 
would  provide  4  or  more  visits  to  their 
ESRD  patients  and  a  smaller  proportion 
would  provide  2-3  visits  or  only  1  visit 
per  month.  Using  Medicare  utilization 
data  from  2002.  we  proposed  the 
following  relative  value  units  for  the 
new  G  codes  that  would  make 
Medicare's  aggregate  payments  for  ESRD 
related  services  under  the  physician  fee 
schedule  approximately  equal  to  current 
pavments  for  procedure  codes  90918  to 
90921: 


Code 

Physician  work 

Practice  ex- 
pense 

; 

Malpractice 

GXXX5  

12.92 
5.19 
3.39 
9.91 
3.55 
2.32 
8.47 
3.14 
2.05 
5.16 
1.94 
1.27 

8  70 
3.49 
2.29 
4.86 
1.74 
1.14 
4.54 
1.68 
1  10 
2.94 
1.10 
0.73 

f 

060 
0.24 
0.16 
0.43 
0.15 
0.10 
0.35 
0.13 
0.08 
0.22 
0.08 
0.06 

GXXX6  

GXXX7  

GXXX8  

GXXX9  

GXX10  

GXX11    

GXX12   

GXX13   

GXX14  

^ 

GXX15   

GXX16   

As  part  of  the  proposed  rule  we  also 
solicited  comments  on  how  to  further 
revise  our  payment  methodologv  to 
improve  quality  of  care  and  outcomes. 
We  requested  information  that  could 
help  us  design  future  demonstrations 
that  would  study  both  dimensions  of 
care  (quality  and  utilization)  and  help 
ensure  that  payment  is  based  on 
appropriate  patient-specific  care  that 
has  been  shown  to  lead  to  improved 
outcomes  for  this  complex  patient 
population. 

Comment:  We  received  many 
com.ments  from  physicians,  the  RUG, 
specialty  societies,  dialysis  centers  and 
nephrologists,  as  well  as  other 


individuals  and  organizations  who 

expressed  concerns  with  our  proposal  to 
alter  the  way  physicians  are  reimbursed 
for  services  provided  to  End  Stage  Renal 
Disease  (ESRD)  patients  and  who  urged 
us  to  withdraw  the  proposal.  The  RUC 
and  the  AMA.  as  well  as  other  specialty 
organizations,  expressed 
disappointment  that  we  developed  this 
proposal  without  consultation  from  the 
medical  community  and  outside  the 
usual  CPT  and  RUG  process.  The  Renal 
Physicians  Association  (RPA).  the 
American  Society  for  Nephrology 
(ASN').  the  American  Association  for 
Kidney  Patients  {.\AKP).  and  the 
National  Kidney  Foundation  (NKF)  all 


supported  the  principle  of  optimizing 
nephrologist-dialysis  patient 
interaction,  which  is  included  in  the 
proposal.  However,  the  RPA  contended 
that  the  proposal  as  currently 
constituted  is  unworkable,  may 
negatively  impact  some  dialysis  patients 
and  is  being  put  on  an  unreasonably 
precipitous  implementation  schedule. 
The  .\.\KP  outlined  similar  concerns 
but  believed  that  increased 
nephrologist-dialysis  patient  interartinn 
will  lead  to  improved  outcomes  and 
also  urged  that  an  advisor)-  committee 
be  established  to  assist  in  the  effort  to 
further  improve  quality  and 
coordination  of  care  for  dialysis 


I 
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patients.  The  Medicare  Payment 
.Advisory  Commission  (MedPAC)  agreed 
that  the  current  payment  method  lacks 
accountabilitv  and  quality  incentives, 
and  thus  encouraged  CMS  to  address 
these  issues.  However,  MedPAC  also 
expressed  concern  that  without  baseline 
data  it  was  unr.lear  how  we  couhi 
determine  and  measure  the  impact  of 
the  proposed  changes  on  qualitv  and 
access.  MedPAC"  further  stated  that  the 
adjustments  to  pavment  should  be  made 
subsequent  to  the  collection  of 
information  on  resource  costs  and 
cimical  guidelines.  Together  with  these 
adjustments,  further  incentives  should 
he  added  to  the  mnnthlv  pavment  to 
reward  and  improve  the  qualitv  and 
access  of  dialysis-related  phvsician  care, 
which  is  consistent  with  MedPAC's 
lune  2003  recommendations.  Below  are 
the  specific  issues  raised  by 
commenters: 

Disproportionatf  Payment  Differences 
Manv  comments  concerned  the  large 


physicians  who  see  a  patient  only  once 
a  month,  compared  to  the  proposed 
payment  for  seeing  a  patient  either  two 
or  three  times  during  the  month  or  four 
or  more  times  during  the  month  In 
addition,  commenters  stated  there  is 
more  work  involved  in  managing  care  of 
the  ESRD  patients  between  visits. 

Respcmse:  Based  on  our  review  of  the 
comments,  we  agree  that  a  significant 
amount  of  physician  work  for  patients 
with  E,SRD  occurs  outside  of  the  face-to- 
face  visit  with  the  patients.  Since  there 
may  be  significant  physician  w'ork 
associated  with  providing  physician 
services  to  ESRD  patients  between 
visits,  we  agree  that  there  should  be  less 
difference  in  the  payment  levels  than 
we  proposed.  By  raising  the  minimum 
payment  level,  we  are  accounting  for  the 
extensive  patient  care  coordination  and 
other  non-face-to-face  management 
required  by  ESRD  patients.  However,  we 
continue  to  believe  that  more  physician 
work  is  associated  with  more  frequent 
face-to-face  visits  with  the  patient,  and 


any  variation  in  the  payment  amounts 
should  reflect  this  difference. 

First,  we  determined  the  appropriate 
relative  relationship  among  different 
codes.  For  instance,  we  believe  that 
approximately  25  percent  more 
physician  work  is  involved  with 
providing  two  to  three  visits  than  with 
a  single  visit,  and  50  percent  more 
physician  work  is  associated  with 
providing  four  or  more  visits.  Bv  paving 
a  single  amount  regardless  of  how  often 
the  patient  is  seen,  we  believe  our 
current  policy  pays  too  much  if  the 
patient  is  seen  fewer  than  four  times  per 
month.  Thus,  we  revised  our  pavment  to 
be  consistent  with  different  levels  of 
physician  work  associated  with 
providing  monthly  management  of 
dialysis  patients.  We  are  setting  our 
aggregate  revised  payments  equal  tn 
aggregate  current  payments.  Consistent 
with  these  assumptions,  we  determined 
the  following  RVUs: 


variation  in  proposed  payments  to 

Table  3.— Reljmive  Values  for  New  Monthly  Capitation  Codes 


Age  of  patient 


HCPCS 


Numt>er  of 
visits 


Work 


Practice  ex- 
pense 


Malpractice 


Total 


Patients  Other  Than  Home  Dialysis 


<2 


2  to  11 


12  to  19 


20 


G0308 
G0309 
G0310 
G0311 
G0312 
G0313 
G0314 
G0315 
G0316 
G0317 
G0318 
G0319 


4+  

2  to  3 

One  Visit 

4+  ....^ 

2  to  3 

One  visit  . 

4-1-  

2  to  3 

One  visit  . 

4+  

2  to  3 

One  Visit 


12,69 

8.58 

10.57 

7.13 

8.45 

5.72 

9.68 

474 

8.07 

3.94 

6.46 

3.16 

8.24 

445 

6.87 

3.69 

5.50 

296 

5.07 

2.88 

4:23 

2.39 

3.38 

1  92 

0.42 

0.36 
0.28 
0.34 
0.29 
0.22 
0.26 
0.23 
0.17 
0.17 
0.14 
0.11 


21.69 

1806 

14.45 

1476 

12.30 

9.84 

1295 

1079 

8  63 

812 

6.76 

5.41 


Home  dialysis  patients  (entire  month) 


<2  

12  to  19 
2  to  11  .. 
20  +  


G0320 

G0321 
G0322 
G0323 


10.57 
6.87 
8.07 

4.23 


7.13 
3.69 
3.94 
2.39 


0.36 

023 
0.29 
0.14 


18.06 

1079 

12.30 

6.76 


Home  dialysis  patients  (partial  month  only — per  day) 


<2  

12  to  19 
2  to  11  .. 
20+  


G0324 
G0325 
G0326 
G0327 


0.35 

0.24 

0.01 

0.60 

0.23 

0.12 

0.01 

C.36 

0.27 

0.13 

0.01 

0.41 

0.14 

0.08 

0.01 

0.23 

We  used  the  above  principles  to 
establish  our  monthlv  capitation 
payments  (MCP)  for  patients  20  or  older. 
For  patients  younger  than  20,  we  are 
using  the  same  relationship  that  exists 
among  the  current  MCP  codes  for 
different  age  groups  for  the  new^  codes 
that  we  are  creating.  For  example,  the 
current  MCP  code  for  a  patient  under  2 


(CPT  code  90918)  has  work  RVUs  that 
are  approximately  2.5  times  the  work 
RVU  for  a  patient  20  or  older  (CPT  code 
90921).  Thus.  Medicare's  work  RVU  for 
each  code  for  a  patient  2  vears  or 
younger  will  be  2.5  times  the  amount  of 
the  corresponding  service  provided  to  a 
patient  20  or  older.  These  values  can  be 
considered  as  interim  and  we  plan  to 


seek  the  advice  of  the  RUC  in  evaluating 
these  codes  once  the  policv  has  been 
implemented.  There  are  efforts 
underway  (for  example,  in  their  2004 
workplan,  the  OIG  has  indicated  thev 
will  conduct  a  review  of  ESRD  monthly 
capitation  payments  and  physician 
services)  which  will  provide  data  on  the 
type  frequency  and  content  of  physician 
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encounters  as  suggested  by  MedPAC. 
However,  we  believe  a  change  should  be 
made  in  the  interim  to  improve  care  and 
accountability.  The  use  of  these  new- 
codes  will  also  enable  us  to  collect  data 
about  the  frequency  of  physician  visits. 

Regulator}'  Impact  of  Proposal  on  SGR 
and  Conversion  Factor 

We  received  comments  regarding  the 
impact  of  these  proposed  changes  on  the 
sustainable  growth  rate  (SGR) 
calculations.  Commenters  expressed 
concern  that,  if  physician  behavior 
changes  and  physicians  increase  the 
number  of  visits  provided  per  month. 
actual  expenditures  would  surpass  the 
target  projection,  resulting  in  a  future 
payment  reduction  for  all  of  medicine. 

Response:  Section  1848(c)(2){B)(ii)(II) 
of  the  Act  requires  that  changes  to  RVUs 
cannot  cause  the  amount  of 
expenditures  to  increase  or  decrease  bv 
more  than  S20  million  from  the  amount 
of  expenditures  that  would  have  been 
made  if  such  adjustments  had  not  been 
made.  As  indicated  above,  we  have 
established  RVUs  for  the  new^  monthly 
capitation  codes  so  that  Medicare's 
aggregate  payments  for  these  services 
are  equal  to  what  we  would  have  paid 
in  the  absence  of  these  changes.  \Ve  are 
not  expecting  any  impact  on  pavment 
for  other  physician  fee  schedule 
services.  However,  we  will  continue  to 
review  this  issue  as  we  work  with  the 
medical  community  to  further  refine 
Medicare  policy  for  treating  patients 
needing  dialvsis  services. 

Home  Dialysis 

Many  comments  were  received 
regarding  home  dialysis  because 
patients  who  dialyze  at  home  typicallv 
see  their  physicians  less  frequently  than 
other  ESRD  patients.  One  commenter 
suggested  that  home  dialysis  patients  be 
excluded  from  the  proposed  change  and 
that  we  continue  to  pay  the  current  MCP 
rate  for  services  to  these  patients. 

Response:  We  have  created  four  G 
codes  for  the  management  of  home 
dialysis  patients  in  each  of  the  age 
groups  and  will  pay  for  the  home 
dialysis  patients  at  the  same  rate  as 
codes  G0309,  G0312.  G0,^1.5.  andG0318 
respectively.  Although  the  codes  for 
home  dialysis  patients  will  pay 
physicians  slightly  less  than  the  former 
MCP.  physicians  will  still  have  a 
relative  incentive  to  increase  the  use  of 
home  dialysis.  We  believe  this  is 
consistent  with  Section  1881(b)(3)(B)  of 
the  Social  Security  Act  which  states 
"With  respect  to  payments  for 
physicians'  services  furnished  to 
individuals  determined  to  have  end 
stage  renal  disease,  the  Secretary  shall 
pay  80  percent  of  the  amounts 


calculated  for  such  ser\ices  on  a 
comprehensive  monthly  fee  or  other 
basis  (which  effectively  encourages  the 
efficient  delivery  of  dialysis  services 
and  provides  incentives  for  the 
increased  use  of  home  dialvsis)  for  an 
aggregate  of  services  provided  over  a 
period  of  time  (as  defined  in 
regulations)." 

The  new  G  codes  for  the  monthly 
management  of  home  dialysis  patients 
will  be  as  follows: 

GO320 — End  stage  renal  disease 
(ESRD)  related  senices  for  home 
dialysis  patients  per  full  month;  for 
patients  under  two  years  of  age  to 
include  monitoring  for  adequacy  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents. 

G0321 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  patients  per  full  month;  for 
patients  two  to  eleven  vears  of  age  to 
include  monitoring  for  adequacy  of 
nuLntion.  assessment  of  growth  and 
development,  and  counseling  of  parents. 

G0322 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  patients  per  full  month;  for 
patients  twelve  to  nineteen  years  of  age 
to  include  monitoring  for  adequacy  of 
nutrition,  assessment  of  grow'th  and 
development,  and  counseling  of  parents. 

G0323 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  patients  per  full  month;  for 
patients  twenty  years  of  age  and  older. 

The  .\merican  Society  of  Nephrology 
also  commented  that  'reimbursement 
should  be  constructed  so  that  home 
dialysis  patients  should  see  their 
nephrologist  at  least  monthly,  with 
further  visits  on  an  as  needed  basis." 
We  will  not  specif\'  the  frequency  of 
required  visits  at  this  time  but  expect 
physicians  to  provide  clinicallv 
appropriate  care  to  manage  the  home 
dialysis  patient. 

If  home  dialysis  patients  are 
hospitalized  during  the  month,  four  new 
G  codes  have  been  created:  G0324. 
G0325.  G0326.  and  G0327.  These  codes 
will  be  used  to  report  daily  management 
of  home  dialysis  patients  for  the  days 
the  patient  is  not  in  the  hospital.  CPT 
codes  90922.  90923.  90924,  and  90925 
will  be  considered  inactive  for  Medicare 
because  they  are  now  redundant  as 
other  codes  are  to  be  used  bv  phvsicians 
billing  for  sen-ices  to  ESRD  patients. 

The  new-  G  codes  are  as  follows: 

G0324 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  day; 
for  patients  under  two  years  of  age. 

G0325 — End  stage  renal  disease 
(ESRD)  related  ser\'ices  for  home 
dialysis  (less  than  full  month),  per  day; 


for  patients  between  two  and  eleven 
years  of  age. 

G0326 — End  stage  renal  disease 
(ESRD)  related  ser\ices  for  home 
dialysis  (less  than  full  month),  per  day; 
for  patients  between  tw-elve  and 
nineteen  years  of  age. 

G0327 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  day: 
for  patients  twenty  years  of  age  and 
over. 

For  example,  if  a  home  dialysis 
patient  is  in  the  hospital  for  10  days 
(counting  the  calendar  day  of  admission 
and  the  calendar  day  of  discharge)  and 
is  cared  for  20  days  in  his  or  her  home. 
then  20  units  of  the  code  for  the 
appropriate  aged  patient  is  billed. 

If  a  home  dialysis  patient  receives 
dialysis  in  a  dialysis  center  or  other 
facility  during  the  month,  the  phvsician 
is  still  paid  the  management  fee  for  the 
home  dialysis  patient  and  cannot  bill 
the  codes  in  the  range  of  G0308  through 
G0319  or  CPT  codes  90935  or  90937, 
even  though  the  physician  may  see  the 
patient  during  his/her  center  dialysis. 

Role  of  Non-Physician  Practitioners  or 
Physicians  Other  Than  the  MCP 
Physician 

We  received  comments  about  the  role 
of  nonphysician  practitioners.  It  was  not 
clear  to  the  commenters  whether  visits 
by  these  practitioners  could  count  as 
face-to-face  encounters  bv  the  MCP 
physician  The  commenters  also  asked 
about  billing  by  physicians  (for 
example,  a  "rounding"  physician  or 
fellow)  other  than  the  physician  who  is 
billing  the  monthly  capitation  rate. 

Response:  Physicians  may  utilize 
nonphysician  practitioners:  nurse 
practitioners,  physician  assistants,  and 
clinical  nurse  specialists,  who  are  able 
under  the  Medicare  statute  to  furnish 
ser\'ices  that  would  be  physician 
services  if  furnished  by  a  physician  and 
who  are  eligible  to  enroll  in  the 
Medicare  program,  to  deliver  some  of 
the  visits  during  the  month.  The  rules 
for  the  use  of  these  physician  extenders 
would  be  consistent  with  the  rules  for 
split/shared  evaluation  and 
management  visits:  The  nonphysician 
practitioners  and  physician  must  be  in 
the  same  group  practice  or  emploved  by 
the  same  employer/entity;  and  the 
physician  must  perform  some  portion  of 
the  service  in  a  face-to-face  encounter, 
in  this  case  one  or  more  visits  during 
the  month  with  the  patient.  In  this 
situation,  to  bill  the  service  under  the 
physician's  UPIN/PIN.  the  physician 
and  not  the  physician  e.xtender  should 
be  the  practitioner  to  perform  the  visit 
with  the  complete  assessment  of  the 
patient  and  to  establish  the  patient's 
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plan  of  care.  If  the  nonphysician 
practitioner  is  the  practitioner  who 
performs  the  complete  assessment  and 
establishes  the  plan  of  care,  then  the 
MCP  service  should  be  billed  under  the 
UPIN/PIN  of  the  nurse  practitioner, 
physician  assistant,  or  clinical  nurse 
specialist. 

it  is  also  possible  for  the  physician  to 
use  another  physician  to  provide  some 
of  the  visits  during  the  month,  but  the 
physician  who  provides  the  complete 
assessment,  establishes  the  patient's 
plan  of  care  and  provides  the  ongoing 
management  should  be  the  phvsician 
who  submits  the  bill  for  the  monthly 
service.  The  non-MCP  physician  must 
have  a  relationship  with  the  billing 
physician  such  as  a  partner,  employees 
of  the  same  practice,  or  supervising 
physician  and  fellow  doing  sub- 
specialt\'  training. 

Each  practitioner  should  document  in 
a  shared  medical  record  services  he/she 
personally  performed.  Only  one 
practitioner  can  bill  for  the  management 
of  the  E.SRD  patient  in  any  month.  In 
addition,  when  a  nonphysician 
practitioner  or  a  'rounding  physician" 
sees  a  dialysis  patient  for  management 
of  E.SRD.  they  cannot  bill  an  evaluation 
and  management  service  for  the  same 
patient  unless  there  is  a  separate. 
substantial  and  documented  service 
evaluating  the  patient  for  care  unrelated 
to  the  patient's  dialysis. 

Geographic  Issues 

Commenters  indicated  that  the  lack  of 
geographic  considerations  would 
negativelv  impact  phvsicians  and 
patients  in  rural  and  some  urban 
settings  where  physician  visits  require 
significant  travel  time.  Extended  travel 
time  (.an  make  it  difficult  for  phvsicians 
to  see  patients  as  often  as  patients  can 
be  seen  when  the  physician's  office  is 
near  the  dialysis  facilitv. 

Hesponsf:  We  believe  that  the  policy 
io  allow  nurse  practitioners,  physician's 
assistants,  clinical  nurse  specialists,  and 
other  physicians  to  deliver  some  of  the 
visits  to  patients  as  well  as  changes  in 
the  pavment  to  more  accuratelv  reflect 
non-visit  services  and  the  relative  value 
of  additional  visits  will  ameliorate  these 
access  issues. 

Lack  of  Clarity  Regarding 
Hospitalization 

Commenters  noted  that  the  proposed 
rule  did  not  provide  enough  detail 
regarding  alternative  'oiliing  procedures 
if  hospitalization  occurs  during  the 
month. 

Response:  For  ESRD  patients  (other 
than  home  dialysis  patients)  who  are 
hospitalized  during  the  month,  the 
physician  may  bill  the  code  that  reflects 


the  number  of  face-to-face  visits  during 
the  month  on  days  when  the  patient  was 
not  in  the  hospital  (either  admitted  as 
an  inpatient  or  in  observation  status). 

Documentation  Requirements 

Comment:  Many  commenters  asked 
for  clarification  regarding  the 
documentation  requirements,  if  any. 
associated  with  the  new  codes. 

Response:  We  have  chosen  not  to 
include  specific  documentation 
guidelines  in  this  rule.  Instead, 
physicians  should  document  what  is 
clinically  relevant,  including  but  not 
limited  to  the  patient's  current  status 
and  complaints,  a  clinically  appropriate 
physical  examination,  assessment  of  the 
patient's  treatment  for  ESRD  that 
includes,  assessment  of  the  adequacy  of 
the  dialysis  treatment,  the  status  of  the 
patient's  vascular  access,  assessment 
and  treatment  of  the  other  conditions 
associated  with  ESRD.  such  as  anemia, 
electrolyte  management,  and  bone 
density,  as  well  as  changes  to  the 
patient's  management. 

HIPAA  Compliance 

Comment:  A  comment  was  received 
that  HIPAA  transaction  and  code  set 
rules  may  not  be  met  if  these  new  codes 
were  implemented. 

Response:  G  codes  are  part  of  the 
HCPCS  coding  system  and  are  in 
compliance  with  the  HIPAA  transaction 
and  coda  set  rules. 

Outpatient  Settings 

Comment:  Commenters  asked  for 
additional  clarification  on  whether 
visits  counted  toward  the  MCP  can  be 
provided  in  settings  other  than  the 
dialysis  facility. 

Response:  The  visits  for  management 
of  ESRD  patients  may  occur  in  the 
physician's  office,  in  an  outpatient 
hospital  or  other  outpatient  setting  or 
even  in  the  patient's  home  as  well  as  in 
the  dialysis  facility. 

Transient  Patients 

Comment:  Commenters  inquired  how 
physicians  would  deal  with  visits  and 
related  billing  for  traveling  patients  who 
receive  their  treatment  away  from  their 
usual  site  of  treatment. 

Response:  If  the  physician  manages 
the  care  of  a  patient  who  is  receiving 
treatment  away  from  the  patient's  usual 
site  of  treatment,  the  physician  who 
bills  for  managing  the  care  of  the  patient 
is  still  paid  according  to  the  number  of 
times  the  physician  has  a  face-to-face 
visit  with  the  patient.  If  tlie  patient  is  to 
be  away  for  an  extended  period  of  time, 
the  patient  would  be  managed  by  the 
physician  who  has  face-to-face  visits 
with  the  patient,  and  that  physician 


would  be  the  one  billing  for  the 
patient's  care  management. 

Quality  of  Care  and  Outcomes 

Comment:  Commenters  representing 
the  American  Osteopathic  Association, 
the  American  Academy  of  Familv 
Physicians,  the  National  Coalition  for 
Quality  Diagnostic  Imaging  Ser\'ices,  the 
American  Society  for  Echocardiography 
and  Focus  on  Therapeutic  Outcomes. 
Inc..  provided  information  on  quality 
initiatives  their  respective  organizations 
have  undertaken  or  suggestions  for 
relating  quality  to  payment.  The 
National  Kidney  Foundation 
recommended  the  use  of  technology  and 
other  form.s  of  communication  to  care 
for  ESRD  patients  and  to  support 
constant  attention  to  qualitv.  In 
addition,  the  Society  for  Interventional 
Radiology  commended  our  efforts  to 
increase  the  use  of  arteriovenous 
fistulae  for  vascular  access  in  dialvsis 
patients  as  part  of  its  National  Vascular 
Access  Improvement  Initiative,  but 
indicated  there  might  be  a  need  to 
clarif>'  certain  policies.  The  American 
Association  of  Kidney  Patients  (AAKP) 
also  recommended  the  establishment  of 
a  commission  or  advisorv  group  with 
representation  of  the  kidney  community 
that  could  be  charged  with 
recommending  proposals  to  tie 
reimbursement  to  outcomes.  AAKP 
stated  that  although  the  proposed 
changes  are  important,  these  changes 
remain  a  change  in  process  of  delivery 
of  care  that  may  improve  actual 
outcomes,  rather  than  a  change  in  actual 
outcomes,  that  is,  in  rehabilitation, 
morbidity,  mortalitv,  and  qualitv  of  life. 
MedPAC  agreed  with  CMS  that  the 
proposed  change  to  provide  incentives 
for  additional  nephrologist-dialysis 
patient  interactions  may  not  be  the  ideal 
method  to  improve  patient  outcomes 
and  to  achieve  this  goal,  CMS  should 
partner  with  the  ESRD  community  and 
work  toward  a  long-term  solution. 
MedPAC  suggested  that  we  investigate 
and  incorporate  physician  clinical 
practice  guidelines  into  our  pavment 
approach,  and  measure  physician 
quality  directly.  MedPAC  also  suggested 
that  we  examine  whether  phvsician 
re,sources  vary  based  on  patient 
complexity,  stating  that  to  the  extent 
that  resources  do  vary,  a  case-mix 
adjustment — similar  to  the  one 
MEDPAC  recommended  for  payment  to 
dialysis  facilities  in  its  lune  2003 
report — would  be  desirable. 

Response:  We  appreciate  the 
information  and  suggestions  provided 
by  the  commenters  and  will  take  these 
into  consideration.  We  plan  to 
investigate  the  use  of  new  technology  to 
improve  the  management  of  ESRD 


Federal  Register  /  Vol. 


68.  No.  216 /Friday.  November  7.  2003 'Rules  and  Regulations  63221 


"^■H 


patients  as  part -of  our  overall  focus  on 
quality. 

Final  Decision — We  will  create  the 
following  G  Codes  to  be  used  for  ESRD 
patients  other  than  home  dialysis,  based 
on  the  age  of  the  patient  and  number  of 
visits: 

G0308 — End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients  under 
2  years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment  of 
growth  and  development,  and 
counseling  of  parents;  with  4  or  more 
face-to-face  phvsician  visits  per  month. 

G0309— End' Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients  under 
2  years  of  age  to  include  monitoring  for 
the  adequacy  of  nutriti(m.  assessment  of 
growth  and  development,  and 
counseling  of  parents:  with  2  or  3  face- 
to-face  phvsician  visits  per  month. 

G0310— End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients  under 
2  years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment  of 
growth  and  development,  and 
counseling  of  parents;  with  1  face-to- 
face  physician  visit  per  month. 

G0311 — End  Stage  Renal  Disease 
(ESRD)  related  service.s  during  the 
course  of  treatment,  for  patients 
between  2  and  1 1  years  of  age  to  include 
monitoring  for  the  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  4  or  more  face-to-face  phvsician 
visits  per  month. 

G0312— End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients 
between  2  and  1 1  years  of  age  to  include 
monitoring  for  the  adequacy  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  2  or  3  face-to-face  phv'sician  visits 
per  month. 

G0313 — End  Stage  Renal  Disease 
(ESRD)  related  ser\'ices  during  the 
course  of  treatment,  for  patients 
between  2  and  1 1  years  of  age  to  include 
monitoring  for  the  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  1  face-to-face  physician  visit  per 
month. 

G0314 — End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients 
between  12  and  19  years  of  age  to 
include  monitoring  for  the  adequacv  nf 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  4  or  more  face-to-face  physician 
visits  per  month. 

G0315 — End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 


iin 


course  of  treatment,  for  patients 
between  12  and  19  years  of  age  to 
include  monitoring  for  the  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  2  or  3  face-to-face  physician  visits 
per  month. 

G0316 — End  Stage  Renal  Disease 
(ESRD)  related  ser\'ices  during  the 
course  of  treatment,  for  patients 
between  12  and  19  years  of  age  to 
include  monitoring  for  the  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents; 
with  1  face-to-face  physician  visit  per 
month. 

G0317 — End  Stage  Renal  Disease 
(ESRD)  related  ser\dces  during  the 
course  of  treatment,  for  patients  20  years 
of  age  and  over;  with  4  or  more  face-to- 
face  physician  visits  per  month. 

G0318— End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients  20  years 
of  age  and  over:  with  2  or  3  face-to-face 
physician  visits  per  month. 

G0319 — End  Stage  Renal  Disease 
(ESRD)  related  services  during  the 
course  of  treatment,  for  patients  20  vears 
of  age  and  over;  with  1  face-to-face 
physician  visit  per  month. 

In  addition  we  have  created  the 
following  G  codes  for  home  dialysis 
patients: 

G0320 — End  stage  renal  disease 
(ESRD)  related  ser\'ices  for  home 
dialysis  patients  per  full  month;  for 
patients  under  two  years  of  age  to 
include  monitoring  for  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents. 

G0321 — End  stage  renal  disease 
(ESRD)  related  ser\'ices  for  home 
dialysis  patients  per  full  month;  for 
patients  two  to  eleven  years  of  age  to 
include  monitoring  for  adequacy  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents. 

G0322 — End  stage  renal  disease 
(ESRD)  related  ser\'ices  for  home 
dialysis  patients  per  full  month;  for 
patients  twelve  to  nineteen  years  of  age 
to  include  monitoring  for  adequacv  of 
nutrition,  assessment  of  growth  and 
development,  and  counseling  of  parents. 

G0323 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  patients  per  hill  month;  for 
patients  twenty  years  of  age  and  older. 

G0324— End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  dav; 
for  patients  under  two  vears  of  age. 

G0325 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  dav; 
for  patients  between  two  and  eleven 
years  of  age. 


G0326 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  day; 
for  patients  between  twelve  and 
nineteen  years  of  age. 

G0327 — End  stage  renal  disease 
(ESRD)  related  services  for  home 
dialysis  (less  than  full  month),  per  day; 
for  patients  twenty  years  of  age  and 
over. 

6.  Miscellaneous  Coding  Issues 

Bioimpedance 

Comment:  We  received  several 
comments  concerning  the  pricing  of 
CPT  code  93701.  electrical 
bioimpedance.  One  commenter,  a 
carrier  medical  director,  requested  that 
this  service  be  considered  a  technical 
component  service  as  there  is  no 
physician  work  (professional 
component)  required  to  produce  the 
results.  The  commenter  referenced  the 
RUC  recommendation  of  0.00  work  that 
was  not  accepted  by  CMS  in  November 
2001.  Other  commenters  stated  that 
pricing  of  this  service  should  be 
revisited  and  the  American  College  of 
Cardiology  recommended  work 
component  of  0.25  RVUs  be  accepted. 
Commenters  also  questioned  the 
valuation  of  the  practice  expense 
component,  particularly  in  light  of  the 
escalating  costs  associated  with  this 
ser\'ice. 

Response:  In  next  year's  final  rule  we 
will  be  accepting  recommendations  for 
codes  to  be  considered  under  the  five- 
year  review  of  work  that  will  occur  in 
2005.  The  commenters  will  be  able  to 
respond  to  that  solicitation,  and  submit 
this  CPT  code,  as  well  as  any  other 
ser\'ices  they  believe  need  to  be 
reviewed  to  ensure  thev  are 
appropriately  valued.  We  are  currently 
in  the  process  of  reviewing  and 
obtaining  updated  pricing  for 
equipment  contained  in  the  practice 
expense  data  files  and  proposed  changes 
to  pricing  for  equipment  will  be 
included  in  next  year's  proposed  rule. 
We  would  suggest  that  the  commenters 
review  this  information  when  published 
to  ensure  that  the  cost  of  the  equipment 
is  accurately  reflected  in  the  database. 

Ablation  Procedures 

Comment:  One  commenter.  a 
manufacturer,  suggested  that  the  work 
RVUs  of  certain  codes  for  the  ablation 
of  liver  tumors  (CPT  codes  47380.  47370 
and  47382)  appeared  to  be  undervalued. 

Hesponse:  .\s  discussed  in  the 
previous  response,  in  next  year's  final 
rule  we  will  be  accepting 
recommendations  for  codes  to  be 
considered  under  the  five-year  review  of 
work  that  will  occur  in  2005.  The 
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comraenter  will  be  able  to  respond  to 
that  solicitation  and  submit  these  codes. 
as  well  as  any  additional  services  they 
believe  need  to  be  reviewed  to  ensure 
they  are  appropriately  valued. 

Stereotactic  Radiosurgery  and 
Stttreotactic  Radiotherapy 

Comment:  Two  commenters  requested 
that  HCPCS  codes  G0173  and  G0251, 

which  are  used  for  reporting  stereotactic 
radiotherapy  and  stereotactic 
radiosurgery  under  the  hospital 
outpatient  prospective  paymerit  system, 
bo  .ictivdted  for  payment  under  the 
physician  fee  schedule. 

Response:  We  are  reluctant  to 
establish  payment  for  these  services 
under  the  physician  fee  schedule  at  this 
time  absent  specific  information  on 
freestanding  centers  providing  this 
service.  We  would  welcome  information 
and  data  from  these  commenters,  and 
other  individuals  and  providers,  on  the 
provision  of  these  services  in 
freestanding  centers  so  that  we  can  fully 
evaluate  this  issue. 

Crt^ation  of  G  Codes 

Comment:  The  AM  A  and  several 
specialty  organizations  expressed 
concern  about  the  establishment  of  the 
numerous  G  codes  that  were  contained 
in  the  proposed  rule.  The  commenters 
state  that  continual  development  of  G 
codes,  without  consultation  with  the 
CPT  Editorial  Panel,  the  RUG  or  the 
physician  community  undermines  the 
annual  review  process  that  CMS  has 
established  in  the  final  rule.  Further,  the 
commenters  argue  that  the 
establishment  of  G  Codes  undermines 
the  requirements  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIP.-\A)  for  coding 
standardization  and  an  open  process  for 
establishing  codes. 

Response:  As  we  have  stated  in 
previous  rulemaking,  it  is  sometimes 
necesisary  to  develop  G  codes  to 
accommodate  changes  in  legislation, 
regulation,  coverage,  and  payment 
policy.  We  appreciate  the  input  of  the 
medical  community  and  to  the  extent 
possible,  will  work  with  the  CPT 
Editorial  Panel,  the  RUG  and  the 
physician  community  prior  to 
establishment  of  these  codes. 

Pom  Management 

Comment:  The  American  Society  of 
Interventional  Pain  Management 
commented  on  the  differences  in 
payment  allowances  for  various  pain 
management  services  and  other  non- 
pain  management  services  furnished  in 
conjunction  with  pain  management 
services  in  various  settings,  including 


the  physician's  office,  the  OPD  and  the 
ASC. 

Response:  In  accordance  with  the  law, 
we  have  established  payment  rates  for 
office-based  procedures,  using  the  non- 
facility  practice  expense  relative  value 
units.  However,  the  office  does  not 
represent  a  practice  site  where  these 
services  are  usually  performed. 

Medicare  payment  under  the 
physician  fee  schedule  for  the  physician 
work  is  the  same  in  all  practice  settings. 
However,  the  practice  expenses  are 
reimbursed  differently  depending  on  the 
practice  site.  Practice  expenses 
associated  with  procedures  performed 
in  the  outpatient  departments  (OPDs)  or 
ambulatory  surgical  centers  (ASCs)  are 
paid  under  the  OPD  or  ASC  payment 
system  respectively.  Practice  expenses 
associated  with  procedures  performed 
in  the  physician's  office  are  paid 
through  the  physician  fee  schedule 
payment  system. 

III.  Other  Issues 

A.  Definition  of  Diabetes  for  Diabetes 
Self-Management  Training 

hi  the  August  15,  2003  rule  we 
proposed  to  adopt  the  definition  of 
diabetes  used  to  determine  beneficiary 
eligibility  for  Medical  Nutrition  Therapy 
(MNT)  for  purposes  of  coverage  for 
outpatient  diabetes  self-management 
training  when  the  beneficiary  has  a 
diagnosis  of  diabetes.  Specifically,  we 
stated  that  the  criteria  currently  set  forth 
at  §410. 141(d).  would  be  replaced  with 
definition  of  diabetes  used  for  medical 
nutrition  therapy  at  §410.130  which 
reads  as  follows:  •% 

Diabetes  means  diabetes  mellitus 
consisting  of  two  types.  Type  1  is  an 
autoimmune  disease  that  destroys  the 
beta  cells  of  the  pancreas,  leading  to 
insulin  deficiency.  Type  2  is  familial 
hyperglycemia  that  occurs  primarily  in 
adults  but  can  also  occur  in  children 
and  adolescents.  It  is  caused  by  an 
insulin  resistance  whose  etiology  is 
multiple  and  not  totally  understood. 
Gestational  diabetes  is  any  degree  of 
glucose  intolerance  with  onset  or  first 
recognition  during  pregnancy.  The 
diagnostic  criterion  for  a  diagnosis  of 
diabetes  for  a  fasting  glucose  intolerance 
test  is  greater  than  or  equal  to  126  mg/ 
dL.         j 

A  tecnnical  error  in  the  proposed  rule 
on  page  49070.  placed  the  revised 
eligibility  requirements  in  §410.141(77. 
The  eligibility  requirements  will  replace 
those  currently  in  §  410.141(d). 

Comment:  We  received  comment 
noting  that  the  language  for  the  actual 
regulatory  language  had  the  wrong 
section  letter. 


Response:  As  noted  above,  this  was  a 
technical  error. 

Final  Decision:  The  following 
language  will  replace  what  was  in  the 
proposed  rule.  "Section  410.141  is 
amended  by  replacing  paragraph  (d)  to 
read  as  follows:  §410.141  Outpatient 
diabetes  self-management  training,  (d) 
Beneficiaries  who  may  be  covered. 
Medicare  Part  B  covers  outpatient 
diabetes  self-management  training  for  a 
beneficiary  who  has  been  diagnosed 
with  diabetes." 

Comment:  The  comments  were  very 
supportive  of  our  efforts  to  streamline 
this  requirement.  Several  commenters 
recommended  that  the  definition  of 
diabetes  be  revised  to  include  patients 
who  might  not  be  classified  as  Type  1. 
Type  2.  or  gestational  diabetes  in  the 
definition.  Most  commenters 
recommended  the  use  of  a  fasting 
glucose  test  of  greater  than  or  equal  to 
126  mg/dL.  One  commenter  suggested 
the  measurement  be  taken  on  two 
occasions.  Most  commenters  also 
recommended  the  addition  of  a  random 
glucose  test  of  greater  than  200  mg/dL, 
with  one  commenter  adding  with 
symptoms  of  uncontrolled  diabetes. 
Several  commenters  suggested  use  of  an 
abnormal  glucose  tolerance  test  (GTT). 
One  commenter  also  suggested  the  use 
of  a  2  hour  post-glucose  challenge  of 
greater  than  or  equal  to  200  mg/dL  test 
on  two  different  occasions.  The 
American  Association  of  Clinical 
Endocrinologists  (AACE)  also  suggested 
that  coverage  of  medical  nutrition 
therapy  be  expanded  to  those  with 
impaired  fasting  glucose. 

Response:  The  definition  of  diabetes 
used  in  the  MNT  regulation  was  based 
on  language  found  in  the  2000  Institute 
of  Medicine  report  entitled,  "The  Role 
of  Nutrition  in  Maintaining  Health  in 
the  Nation's  Elderly.  We  did  not  have 
any  other  generally  recognized 
definition  of  diabetes  at  that  time  and 
did  not  intend  to  limit  our  definition  of 
diabetes.  Regarding  the  laboratory  tests, 
the  characteristics  of  the  commenters' 
suggestions  are  generally  the  same.  The 
base  measurement  that  is  already  in  our 
MNT  regulation,  a  fasting  glucose  of  126 
mg/dL.  is  a  common  measure.  Three 
commenters  also  noted  the  use  of  200 
mg/dL  for  a  random  glucose  test.  The 
major  variation  between  the 
commenters  was  that  one  suggested 
multiple  measurements.  Also,  we  note 
that  patients  with  an  impaired  fasting 
glucose  level  do  not  necessarily  meet 
any  of  the  popular  definitions  of     - 
diabetes.  * 

Final  Decision- WJe.  agree  that  in  some 
ways  our  proposed  definition  may  not 
include  some  patients  diagnosed  with 
diabetes.  We  also  agree  that  our  clinical 
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laboraton'  measurements  used  to 
determine  the  presence  of  diabetes 
should  be  expanded.  The  definition 
provided  by  AACE  appears  to  meet  the 
clinical  concerns  of  the  medical 
community  and  our  concerns  that  no 
individuals  have  their  treatments 
delayed  unduly  if  they  have  obvious 
symptoms  of  uncontrolled  diabetes. 
Therefore,  we  are  adopting  their  clmicai 
definition.  We  will  also  broaden  our 
general  language  to  include  diabetes  of 
other  types.  Our  final  language  will  be. 
"Diabetes  is  diabetes  mellitus,  a 
condition  of  abnormal  glucose 
metabolism  diagnosed  using  the 
following  criteria:  A  fasting  blood  sugar 
greater  than  or  equal  to  12B  mg.'dL  on 
two  different  occasions:  a  2  hour  post- 
glucose  challenge  greater  than  or  equal 
to  200  mg/dL  on  2  different  occasions: 
or  a  random  glucose  test  over  200  mg/ 
dL  for  a  person  with  symptoms  of 
uncontrolled  diabetes."  We  will  also 
make  a  conforming  amendment  to 
410.130  for  MNT  However,  we  are 
constrained  from  co\-ering  MNT  for 
anyone  who  is  not  diagnosed  with 
diabetes  by  the  section  1861(s)(2)(V)  of 
the  Act  that  limits  coverage  of  MNT  to 
beneficiaries  with  diabetes  or  renal 
disease. 

Outpatient  Therapy  Serx'ices  Performed 
"Incident  To"  Physicians"  Senices — 
Discussion  Only 

In  almost  all  settings,  our  regulations 
specify  that  outpatient  therapy  services 
can  be  delivered  only  by  qualified 
physical  therapists,  occupational 
therapists,  physical  therapy  assistants, 
occupational  therapy  assistants,  and 
speech-language  pathologists  as  defined 
by  §484.4.  Section  1862(a)(20)  of  the 
Act  requires  that  any  therapv  services 
furnished  incident  to  a  phvsician's 
professional  services  must  meet  the 
standards  and  conditions  that  would 
apply  to  such  therapy  services  if  thev 
were  furnished  by  a  therapist,  with  the 
e.xception  of  the  licensing  requirement. 
While  there  are  currently  no  national 
standards  for  qualifications  of 
individuals  providing  outpatient 
therapy  services  incident  to  phvsicians' 
services,  we  believe  that  standards 
similar  to  those  in  §  484.4  are 
appropriate.  In  the  proposed  rule,  we 
stated  that  we  are  considering  adopting 
the  existing  qualification  and  training 
standards  (with  the  exception  of 
licensure)  in  §484.4  for  individuals 
providing  therapv  services 
independently  and  incident  to 
physicians'  ser\'ices.  While  we  did  not 
propose  a  change  at  this  time,  we 
requested  comments  from  the  public, 
particularly  physicians  and  staff  who 
would  be  affected,  on  adoption  of  the 


existing  standards  in  §484.4,  for 
ser\'ices  of  independent  therapists  and 
"incident  to"  services,  as  well  as 
comments  regarding  alternatives  that  we 
might  use  to  ensure  that  qualified  staff 
are  providing  "incident  to"  therapy 
services. 

We  received  comments  from  major 
therapy  organizations  and  individual 
therapists  representing  therapy  services, 
physician  organizations  and  individual 
physicians  and  associations  and 
individuals  representing  other  health 
care  professionals,  such  as  athletic 
trainers,  kinesiotherapists  and  exercise 
physiologists.  A  wide  spectrum  of  views 
was  expressed  by  these  commenters. 
Commenters  representing  therapists 
were  supportive  of  establishing 
consistent  training  standards  in  all 
settings,  while  physicians  favored 
reliance  on  the  individual  phvsician  for 
quality  control.  The  non-therapist 
health  care  providers  were  concerned 
about  their  role  in  providing  therapv 
ser\'ices  and  cardiac  rehabilitation  and 
pulmonary  service  providers  were 
concerned  that  their  services  might  be 
affected. 

We  will  review  and  consider  these 
comments  as  we  determine  whether  to 
make  a  future  proposal.  Meanwhile, 
contractors  may  continue  to  develop 
local  medical  review  policies  that  are 
consistent  with  the  statute,  applying  to 
physical  therapy,  occupational  therapv 
and  speech-language  pathology  services 
the  same  standards  and  conditions  that 
would  apply  to  such  therapy  services  if 
they  were  furnished  by  an  independent 
therapist,  with  the  exception  of  the 
licensing  requirement. 

D.  Status  of  Anesthesia  Work  and  Five- 
Year  Review 

In  the  December  2002  final  rule,  we 
modestly  increased  the  work  of 
anesthesia  services.  These  changes  were 
based  on  the  analysis  submitted  by  the 
RUC  of  its  review  of  the  work  of  19  high 
volume  anesthesia  codes.  The  RUC  had 
provided  us  with  its  analysis  but  did  not 
furnish  us  with  a  definitive 
recommendation.  The  increase  in 
anesthesia  work  resulted  in  an  increase 
in  the  national  anesthesia  conversion 
factor.  (We  increased  the  phvsician 
work  component  of  the  anesthesia 
conversion  factor  by  2.10  percent  to 
reflect  a  9.13  percent  increase  in 
anesthesia  work  applied  to  23  percent  of 
anesthesia  allowed  charges  represented 
by  the  19  codes.  As  a  result  of  this 
increase,  we  applied  a  1.6  percent 
increase  to  the  anesthesia  CF.)  The 
American  Society  of  Anesthesiologists 
expressed  concern  about  the 
completeness  of  the  review  of 
anesthesia  codes  under  the  five-vear 


review.  Therefore,  in  Februarv  2003  we 
asked  the  RUC  to  continue  its  review  of 
anesthesia  work  values  so  that  we  could 
develop  a  final  recommendation  for  a 
change  in  the  anesthesia  CF  involving 
all  anesthesia  codes.  In  the  proposed 
rule  we  stated  we  were  waiting  on  the 
RUC's  response  to  our  request. 

The  RUC  has  spent  a  considerable 
amount  of  effort  of  studying  this  issue. 
The  RUC's  anesthesia  workgroups 
consisted  of  a  range  of  physician 
specialists,  including  various  surgical 
specialists,  who  have  knowledge  about 
the  anesthesia  services  studied.  As  a 
result  of  their  review,  the  RUC  approved 
and  presented  the  following 
recommendations  to  CMS: 

1.  The  RUC  position  is  that  the  5-year 
review  has  been  completed. 

2.  The  RUC  anesthesia  workgroup 
analysis  only  applies  to  the  19 
anesthesia  codes  and  associated  19 
surgical  codes. 

3.  The  Workgroup  recommendations 
to  the  RUC  stated  that  there  are 
structural  differences  between  the 
anesthesia  coding  system  and  the 
remainder  of  the  physician  coding 
system,  which  contributes  to  the 
difficulties  in  making  extrapolations  to. 
the  entire  set  of  anesthesia  services. 
Among  other  things,  the  workgroups 
and  the  RUC  were  concerned  that  the 
anesthesia  codes  cover  too  large  a 
number  of  surgical  codes  making  it 
necessary  to  examine  surgical  codes 
within  the  anesthesia  code,  and  the  19 
selected  anesthesia  codes  may  not  be 
the  most  representative  codes. 

The  ASA  disagrees  with  the  RUC's 
recommendations  and  asked  that  we 
extrapolate  from  the  19  surveyed 
procedures  to  all  anesthesia  codes. 

Decision 

When  we  developed  the  2002  final 
physician  fee  schedule  rule  on  the 
second  five-year  review,  one  of  our 
concerns  was  that  the  RUC's  initial 
findings  were  not  presented  as  specific 
recommendations.  We  wanted  to  pursue 
approaches  consistent  with  RUC 
recommendations.  Therefore,  in  early 
2003,  we  asked  the  RUC  to  more  clearly 
present  their  recommendations. 

Based  on  our  review  of  the  histor\' 
and  analysis  of  this  issue  and  the  final 
recommendation  of  the  RUC.  we  have 
decided  not  to  extrapolate  from  the 
surveyed  procedures  to  the  entire 
universe  of  anesthesia  procedures:  we 
will  make  no  further  adjustments  to 
anesthesia  work  under  the  secoad  five- 
year  review. 


i 
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Paywent  Policies  for  Anesthesia 
Services 

There  ars  differences  in  Medicare 
payment  policies  between  a  teaching 
anesthesiologist  involved  with  two 
concurrent  cases  with  residents  and  a 
teaching  CRNA  involved  with  two 
concurrent  cases  with  student  nurse 
anesthetists. 

(lurrently,  if  a  teaching 
anesthesiologist  is  involved  with  two 
concurrent  cases  with  anesthesia 
residents,  the  medical  direction  rules 
applv.  Payment  for  the  physician's 
medical  direction  is  based  on  50  percent 
of  the  allowance  otherwise  allowed  if 
the  anesthesiologist  performed  the 
anesthesia  case  alone. 

For  anesthesia  services  furnished 
prior  to  [uly  1.  2002,  we  allowed  full 
payment  if  a  non-medically  directed 
certified  registered  nurse  anesthetist 
(CRNA)  supervised  a  single  case 
involving  a  student  nurse  anesthetist. 
No  payment  was  made  if  the  teaching 
CRNA  super\ised  two  cases  involving 
student  nurse  anesthetists.  In  August 
2002.  we  released  the  Medicare  Carriers 
Manual  Transmittal  1766  relating  to  the 
involvement  of  a  non-medically 
directed  teaching  CRNA  with  two 
student  nurse  anesthetists.  The 
American  Association  of  Nurse 
Anesthetists  (AANA)  noted  that  their 
standards  for  approved  nurse  anesthesia 
training  programs  allow  the  teaching 
CRNA  to  supe^^■ise  two  concurrent  cases 
involving  student  nurse  anesthetists. 
The  new  policy  allows  the  teaching 
CRNA  to  be  paid,  for  his/her 
involvement  with  two  concurrent  cases 
with  student  nurse  anesthetists,  but  not 
at  the  full  fee  level.  If  a  teaching  CRNA 
is  involved  with  two  concurrent  cases 
with  student  nurse  anesthetists, 
payment  may  be  based  on  the  base  unit 
plus  the  time  that  the  teaching  CRNA  is 
present  with  the  student  nurse 
anesthetist.  To  bill  the  base  unit,  the 
teaching  CRNA  must  be  present  with 
the  student  nurse  anesthetist  throughout 
the  pre-  and  post-anesthesia  care.  This 
payment  per  case  is  usually  higher  than 
the  50  percent  paid  to  the  teaching 
anesthesiologist  for  medically  directing 
resident  cases. 

In  the  proposed  rule,  we  asked  for 
comments  on  the  appropriateness  of 
applying  the  CRNA  teaching/resident 
policy  to  teaching  anesthesiologists. 

Comment:  The  American  Association 
of  Nurse  Anesthetists  commented  that  it 
was  unclear  how  the  new  rule  for 
teaching  anesthesiologists  would 
operate  with  the  medical  direction 
rules,  particularly  if  there  were  more 
than  two  concurrent  anesthesia  cases. 


Ji«sponse:  The  new  policy  for 
teaching  anesthesiologists  would  apply 
only  when  there  are  two  concurrent 
cases,  and  the  cases  involve  residents. 
The  medical  direction  payment  policy 
would  continue  to  apply,  as  it  has 
previously,  for  three  or  four  concurrent 
anesthesia  cases  regardless  of  the 
qualified  individual  (for  example, 
CRNA,  resident,  or  anesthesiologist 
assistant)  who  is  administering  and 
monitoring  anesthesia  under  the 
physician's  medical  direction. 

Comment:  The  ASA  requested  that 
the  teaching  anesthesiology  pavment 
regulations  be  revised  so  that  the 
teaching  anesthesiologists  be  paid  in  a 
similar  manner  to  teaching  surgeons. 
Under  the  teaching  physician  rules,  the 
teaching  surgeon  can  be  paid  the  full  fee 
for  each  of  two  overlapping  surgeries 
involving  residents.  The  ASA 
understands  that  such  a  proposal  would 
require  a  revision  to  Medicare 
regulations  and  would  require 
rulemaking. 

The  ASA  requested  that,  at  least,  in 
the  interim,  we  allow  teaching 
anesthesiologists  to  be  paid  similarly  to 
teaching  CRNAs  for  two  concurrent 
cases.  However,  ASA  specifically 
requested  that  this  policy  be  used  in 
addition  to  the  current  medical 
direction  payment  policy.  In  other 
words,  the  ASA  wants  the  teaching 
anesthesiologist  to  be  able  to  choose 
case-by-case,  whether  to  seek  payment 
similar  to  the  teaching  CRNA  (that  is, 
full  base  units  and  time  units  based  only 
on  aciual  presence  with  the  resident)  or 
based  on  the  medical  direction  rules 
(that  is,  50  percent  of  the  full  base  and 
time  units). 

According  to  the  ASA,  a  number  of 
anesthesiology  department  heads 
believe  the  nurse  anestliesia  payment 
rule  is  not  appropriate  to  the  teaching  of 
already-licensed  physicians.  They 
question  the  need  for  the  teaching 
physician  to  participate  in  the  pre-  and 
post-op  anesthesia  care  (to  obtain  full 
base  units),  they  think  that  participation 
of  the  teaching  anesthesiologist  in  the 
key  portions  of  the  procedure  is  far 
more  important  than  the  number  of 
minutes  present  with  the  resident 
(which  is  the  relevant  consideration 
under  the  teaching  physician  policy  for 
a  single  case  with  a  resident). 

Response  and  Final  Decision 

We  have  decided  to  allow  teaching 
anesthesiologists  to  bill,  similarly  to 
teaching  CRNAs,  for  their  involvement 
in  tw'o  concurrent  cases  involving 
residents.  This  will  apply  to  anesthesia 
services  furnished  on  or  after  January  1 , 
2004. 


The  anesthesiologist  can  bill  base 
units  and  actual  time,  based  on  the 
amount  of  time  the  physician  is  present 
with  the  resident  during  each  of  two 
concurrent  cases.  To  bill  base  units,  the 
physician  must  be  present  with  the 
resident  during  the  pre-  and  post- 
anesthesia care  included  in  the  base 
units.  If  the  physician  is  not  present 
with  the  resident  during  the  pre-  and 
post-anesthesia  care,  the  physician  may 
bill  the  case  as  a  medically  directed 
case. 

The  anesthesiologist  must  document 
his/her  involvement  in  cases  with 
anesthesia  residents.  The 
documentation  must  be  sufficient  to 
support  the  payment  of  the  fee  and 
available  for  review  upon  request.  We 
have  revised  §414.46  to  incorporate  this 
change. 

F.  Technical  Correction 

CPT  Code  96155  (Health  and  behavior 
intervention,  each  15  minutes. face-to- 
face:  family  (without  the  patient 
present)) 

This  code  describes  a  visit  with  a 
patient's  family  without  the  patient 
heing  present  and  was  first  included  in 
the  November  1,  2001  final  rule,  h  was 
incorrectly  listed  as  an  active  code  for 
which  payment  could  be  made  under 
the  physician  fee  schedule.  Our 
longstanding  payment  policy  is  that  we 
do  not  pay  for  visits  with  family  where 
the  patient  is  not  present.  Payment  for 
such  visits  is  included  in  the  pre-  and 
post-service  work  of  a  visit  where  the 
patient  is  present.  Consistent  with  this 
policy,  this  code  is  not  payable  under 
the  physician  fee  schedule. 

Comment:  A  few  commenters  urged 
us  to  continue  to  list  this  code  as  an 
active  code  under  the  fee  schedule  as 
they  do  not  agree  with  our  policv.  The 
commenters  do  not  agree  with  our 
assertion  that  payment  for  such  visits  is 
included  in  the  pre-  and  post-service 
work  of  a  visit  when  the  patient  is 
present  and  believe  that  not  covering 
the  service  could  result  in  diminished 
quality  of  care.  One  commenter 
disagreed  that  this  was  a  technical 
correction  since  this  code  is  cu.'rently 
being  paid  for  under  the  fee  schedule. 

Response:  As  we  indicated  in  the 
proposed  rule,  this  was  erroneously 
listed  as  an  active  code,  contrary  to 
longstanding  Medicare  policy,  to  be 
consistent  with  our  policy,  no  pavment 
may  be  made  for  this  service  under 
Medicare,  and  the  code  will  be  assigned 
a  status  indicator  of  "N", 

G.  Incomplete  Screening  Colonoscopy 
Section  1834(d)(3)  of  the  Act  requires 

that  the  payment  amount  for  a  screening 
colonoscopy  be  set  at  the  level  for  a 
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diagnostic  colonoscopy.  We  have 
established  RVUs  for  an  incomplete 
diagnostic  colonoscopy  (CPT  code 
45378-53)  Hov^rever,  an  incomplete 
screening  colonoscopy  (HCPCS  G0105 
with  modifier  '53'  or  HCPCS  G0121 
with  modifier  '53)  is  currently  carrier 
priced.  To  make  payment  for  screening 
colonoscopy  consistent  with  payment 
for  a  diagnostic  colonoscopy,  effective 
January  1,  2004.  Medicare  will  make 
payment  for  an  incomplete  screening 
colonoscopy.  HCPCS  G0105  with 
modifier  '53"  and  HCPCS  G0121  with 
modifier  '53',  at  the  same  rate  as  an 
incomplete  diagnostic  colonoscopy 
(CPT  45378-53).  The  Medicare  caiViers 
will  no  longer  manually  price  the 
practitioner  payment  for  an  incomplete 
screening  colonoscopy. 

H.  Publication  Issues 

Comment:  Several  commenters  noted 
that  section  1871  of  the  Act  requires  a 
60-day  public  comment  period.  Such 
period  traditionally  starts  with  the  date 
the  proposed  rule  is  published  in  the 
Federal  Register.  However,  for  the 
Physician  Fee  Schedule  Proposed  rule, 
CMS  began  the  start  of  the  60-day 
comment  period  on  August  8,  the  date 
the  proposal  was  put  on  display  at  the 
Federal  Register,  rather  than  August  15, 
the  date  the  proposal  was  published  in 
the  Federal  Register.  The  commenters 
request  that  CMS  revert  to  the 
traditional  start  of  the  comment  period, 
that  is,  the  date  of  publication  in  the 
Federal  Register.  One  commenter 
suggested  that  CMS  should  accept 
electronically  submitted  comments 
when  the  comment  period  begins  earlier 
than  the  publication  date. 

In  addition,  several  commenters  urged 
CMS  to  resolve  the  process  issues 
associated  with  publishing  the  proposed 
and  final  rule.  They  indicated  that  the 
delayed  publication  of  the  proposed 
rule,  combined  with  missing 
information  from  addendums  and 
impact  tables,  makes  review  and 
analysis  problematic.  The  commenters 
also  expressed  concern  that  CMS  has 
insufficient  time  to  evaluate  public 
comments  and  this  is  contrary  to  the 
spirit  of  the  Administrative  Procedures 
Act. 

Response:  CMS  is  keenlv  aware  of  the 
tight  time  frame  between  publication  of 
the  proposed  and  final  rules.  We  make 
every  effort  to  respond  to  requests  from 
physician  specialty  groups  and 
providers  to  include  items  in  the 
proposed  rule  that  affect  pavment 
levels,  such  as  assignmg  RVUs  to  new 
CPT  codes  and  revising  RVUs  for 
existing  codes.  It  is  difficult  to  both 
address  numerous  concerns  and  publish 
the  proposed  rule  in  a  timely  fashion. 


We  will  continue  to  make  ever>-  effort  to 
publish  the  proposed  rule  as  early  as 
possible.  However,  despite  the  slion 
time  frame  for  issuing  the  final  rule,  we 
take  the  review  and  analvsis  of 
comments  very  seriously.  CMS  devotes 
the  necessarv-  staff  resources  to  ensure 
that  even,-  comment  is  properlv 
considered 

Furthermore,  the  statute  does  not 
provide  that  the  comment  period 
commences  with  publication  in  the 
Federal  Register.  Section  1871(b)(1)  of 
the  Act  states  that  before  issuing  a 
regulation  in  final  form,   'the  Secretary 
shall  provide  for  notice  of  the  proposed 
regulation  in  thp  Federal  Register  and  a 
period  of  not  less  than  6U  days  for 
public  comment  thereon.  "  While  the 
proposed  rule  did  not  actually  appear  in 
the  Federal  Register  until  August  15. 
2003.  it  was  filed  and  went  on  public 
display  at  the  Federal  Register  several 
days  earlier  on  August  8.  2003 
Accordingly,  the  contents  of  the 
proposed  rule  were,  in  fact,  publiclv 
available  for  the  full  60-day  comment 
period. 

rV.  Refinement  of  Relative  Value  Units 
for  Calendar  Year  2004  and  Response 
to  Public  Comments  on  Interim  Relative 
Value  Units  for  2003 

A.  Summary  of  Issues  Discussed  Related 
to  the  Adjustment  of  Relative  Value 
Units 

Section  IV. B  of  this  final  rule 
describes  the  methodology  used  to 
review  the  comments  received  on  the 
RVUs  for  physician  work  and  the 
process  used  to  establish  RVUs  for  new 
and  revised  CPT  codes.  Changes  to 
codes  on  the  physician  fee  schedule 
reflected  in  Addendum  B  are  effective 
for  services  furnished  beginning  January 
1,  2004.  The  tables  and  discussions  in 
this  section  concerning  the  work  RVUs 
do  not  reflect  the  effect  of  the 
adjustment  to  work  RVUs  to  match  the 
MEl  weights  as  discussed  in  section  \1. 
The  referenced  work  RVUs  may  differ 
from  the  work  RVUs  in  Addenda  B  and 
C  that  reflect  this  adjustment. 

B.  Process  for  Establishing  Work 
Relative  Value  Units  for  the  2004 
Physician  Fee  Schedule 

Our  December  31.  2002  final  rule  (67 
FR  79966)  announced  the  final  work 
RVUs  for  Medicare  payment  for  existing 
procedure  codes  under  the  physician  fee 
schedule  and  interim  RVUIs  for  new  and 
revised  codes.  The  RVUs  contained  in 
the  final  rule  applied  to  physician 
ser\ices  furnished  beginning  March  1. 
2003.  We  announced  that  we  considered 
the  RVUs  for  the  interim  codes  to  be 
subject  to  public  comment  under  the 


annual  refinement  process.  In  this 
section,  we  summarize  the  refinements 
to  the  interim  work  RXT's  published  in 
the  December  2002  final  rule  and  our 
establishment  of  the  work  RVUs  for  new 
and  revised  codes  for  the  2004 
physician  fee  schedule. 

C.  Work  Relative  Value  Unit 
Refinements  of  Interim  Relative  Value 
Units 

1.  Methodology  (Includes  Table  Utled 
"Work  Relative  Value  Unit  Refinements 
of  the  2003  Interim  and  Related  Relative 
Value  Units") 

Although  the  RVTJs  in  the  December 

2002  final  rule  were  used  to  calculate 

2003  payment  amounts,  we  considered 
the  RVTJs  for  the  new  or  revised  codes 
to  be  interim.  We  accepted  comments 
for  a  period  of  60  days.  We  received 
substantive  comments  from  many 
individual  physicians  and  several 
specialty  societies  on  approximately  10 
CPT  codes  with  interim  work  RVTJs, 
Only  comments  on  codes  listed  in 
Addendum  C  of  the  December  2002 
final  rule  were  considered. 

To  evaluate  these  comments  we  used 
a  process  similar  to  the  process  used  in 
1997.  (See  the  October  31.  1997  final 
rule  (62  FR  59084)  for  the  discussion  of 
refinement  of  CPT  codes  with  interim 
work  RVUs.)  We  convened  a 
multispecialty  panel  of  physicians  to 
assist  us  in  the  review  of  the  comments. 
The  comments  that  we  did  not  submit 
to  panel  review  are  discussed  at  the  end 
of  this  section,  as  well  as  those  that 
were  reviewed  by  the  panel.  We  invited 
representatives  from  the  organization 
from  which  we  received  substantive 
comments  to  attend  a  panel  for 
discussion  of  the  code  on  which  thev 
had  commented.  The  panel  was 
moderated  by  our  medical  staff,  and 
consisted  of  the  following  voting 
members: 

•  One  or  two  clinicians  representing 
the  commenting  organization. 

•  One  pnmaPi'  care  clinician 
nominated  by  the  American  College  of 
Physicians/ American  Society  of  Internal 
Medicine. 

•  Four  carrier  medical  directors 

•  Four  clinicians  with  practices  in 
related  specialties,  who  were  expected 
to  have  knowledge  of  the  service  under 
review. 

The  panel  discussed  the  work 
involved  in  the  procedure  under  review 
in  comparison  to  the  work  associated 
with  other  ser\'ices  under  the  phvsician 
fee  schedule.  We  assembled  a  set  of  300 
reference  ser\ices  and  asked  the  panel 
members  to  compare  the  clinical  aspects 
of  the  work  of  the  ber\ice  a  commenter 
believed  was  incorrectlv  valued  to  one 


I 
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or  more  of  the  reference  services.  In 
compiling  the  set.  we  attempted  to 
include — (IJ  services  tha^  are  commonlv 
performed  whose  work  RVUs  are  not 
ciontroversial;  (2)  services  that  span  the 
entire  spectrum  from  the  easiest  to  the 
most  difficult;  and  (3)  at  least  three 
services  performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented  The  intent  of  the  panel 
process  was  to  capture  each 
participant's  independent  judgment 
based  on  the  discussion  and  his  or  her 
clinical  experience.  Following  the 
discussion,  each  participant  rated  the 
work  for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  dchie\e  consensus 
among  the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presumption  that  the  intejim  RVUs 
were  correct.  To  overcome  this 
presumption,  the  inaccuracy  of  the 
interim  RM's  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  each  panel.  In  addition, 
we  used  statistical  tests  to  determine 


whether  there  was  enough  agreement 
among  the  groups  of  the  panel  and 
whether  the  agreed-upon  RVUs  were 
significantly  different  from  the  interim 
RVUs  published  in  Addendum  C  of  the 
December  2002  final  rule.  We  did  not 
modify  the  RVUs  unless  there  was  a 
clear  indication  for  a  change.  If  there 
was  agreement  across  groups  for  change, 
but  the  groups  did  not  agree  on  what  the 
new  RVUs  should  be,  we  eliminated  the 
outlier  group  and  looked  for  agreement 
among  the  remaining  groups  as  the  basis 
for  new  RVUs.  We  used  the  same 
methodology  in  analyzing  the  ratings 
that  we  first  used  in  the  refinement 
process  for  the  1993  physician  fee 
schedule.  The  statistical  tests  were 
described  in  detail  in  the  November  25, 
1992  final  rule  (57  FR  55938).  " 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  the  statistical  tests  described 
above  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the 
redistributive  effects  that  would  occur 
in  other  specialties. 

We  also  received  comments  on  RVUs 
that  were  interim  for  2003,  but  for 


which  we  did  not  submit  the  RVUs  to 
the  panel  for  review  for  a  variety  of 
reasons.  These  comments  and  our 
decisions  on  those  RVUs  commented 
upon  are  discussed  in  further  detail 
below. 

The  table  below  lists  those  interim 
codes  reviewed  under  the  refinement 
panel  process  described  in  this  section. 
This  table  includes  the  following 
information; 

•  CPT  Code.  This  is  the  CPT  code  for 
a  ser\'ice. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  2003  Work  RVU.  The  work  RVUs 
that  appeared  in  the  December  2002  rule 
are  shown  for  each  reviewed  code. 

•  Requested  Work  RVU.  This  column 
identifies  the  work  RVUs  requested  by 
commenters. 

•  2004  Work  RVU.  This  column 
contains  the  final  RVUs  for  phvsician 
work.  (These  work  RVUs  may  differ 
from  the  work  RVUs  in  Addenda  B  that 
reflect  the  adjustment  to  work  RVUs  to 
match  the  MEI  weights.) 


Table  4.— Codes  Reviewed  Under  the  Refinement  Panel  Process 


CPT  code ' 


Mod 


17310 
43219- 
43256* 
44383* 
45340  .. 
51798  .. 
75954  .. 
92613  .. 
92615  .. 
92617  .. 


Descriptor 


Mohs  any  stage  >  5spec  each 

Esophagus  endoscopy  

Uppr  gi  endoscopy  w  stent  

Ileoscopy  w/stent 

Sig  w/balloon  dilation  

Us  unne  capacity  measure  

Illlac  aneurysm  endovas  rpr  .... 
Endoscopy  swallow  tst  (fees)  .. 
Eval  laryngoscopy  sense  test  . 
Interprt  fees/laryngeal  test 


2003  work 
RVU 


0.62 
2.80 
4.35 
2.94 
1.66 
0.00 
1.36 
0.00 
0.00 
0.00 


Requested 
work  RVU 


2004  work 
RVU 


0.95 


1.96 

0.38 
2.93 
0.99 
0.88 
1  10 


0.95 
2.80 
4.35 
2.94 
1.89 
0.00 
2.25 
0.71 
0.63 
0.79 


'  All  CPT  codes  and  descriptions  copyrigtit  2003  American  Medical  Association   All  rights  are  resen/ed  and  applicable  FARS/DFARS  clauses 
apply 

en'tero?  "^^'^^^^^  '°'  '^^^®  '^°^^^  ^^^®  revised  for  2003  by  CMS  to  finalize  outstanding  issues  related  to  the  five-year  review  of  the  gastro- 


2.  Interim  2003  Codes 

CPT  code  17310     Clwmosurgery 
(Mohs  micrographic  technique! 
including  removal  of  all  gross  tumor. 
surgical  excision  of  tissue  specimens, 
mapping,  color  coding  of  specimens, 
microscopic  examination  of  specimens 
by  the  surgeon,  and  complete 
histopothological  preparation  including 
the  first  routine  stain  (e.g.  hematoxylin 
and  eosin.  toluidine  bluet:  each 
additional  specimen  after  the  first  5 
specimens,  fixed  or  fresh  tissue,  anv 
stage  IList  separately  m  addition  to  code 
for  primary  procedure). 

Prior  to  2003.  this  code  was  reported 
once  for  all  specimens  over  five 
generated  during  a  particular  stage  of 


surge 


Mohs  sUrgery.  Beginning  in  2003,  the 
code  is  used  to  report  each  specimen 
over  five  during  a  particular  stage  of 
Mohs  surgery.  The  RUC  recommended 
maintaining  0.95  work  RVUs  for  this 
code  as  an  interim  value.  We  disagreed 
and  assigned  a  work  value  of  0.62  work 
RVUs  to  this  code  pending  further 
recommendations  from  the  RUC.  We 
believed  this  value  was  appropriate  for 
the  new  descriptor  since  it  allows 
reporting  of  CPT  code  17310  for  each 
specimen  rather  than  reporting  once  for 
all  specimens.  It  also  places  this  code  in 
the  correct  rank  with  the  other  Mohs 
surgery  services.  CPT  codes  17304- 
17307.  and  with  the  codes  for  pathology 


consultation  during  surgery,  CPT  codes 
88331  and  88332. 

Commenters  disagreed  with  the 
rationale  we  had  used  to  arrive  at  the 
interim  work  value  and  indicated  that 
we  used  inappropriate  time/intensity 
data  and  failed  to  include  surgery  work, 
focusing  only  on  pathology  work. 
Commenters  also  stated  that  the  intent 
of  this  code  has  not  changed  and  that 
CMS  had  ignored  past  policy  which 
recognizes  CPT  code  17310  as  an  add- 
on service  and  thus  allows  the  separate 
billing  of  services  for  each  additional 
specimen  beyond  the  first  five.  Based  on 
these  comments,  we  referred  this  code 
to  the  multispecialty  vahdation  panel 
for  review. 
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Final  decision:  As  a  result  of  the 
statistical  analysis  of  the  2003 
multispecialty  validation  panel  ratings, 
we  have  assigned  0.95  work  RVUs  to 
CPTcode  17310. 

CPT  Code  38204     Management  of 
recipient  hematopoietic  progenitor  cell 
donor  search  and  cell  acquisition. 

We  disagreed  with  the  RUC 
recommendation  of  2.00  work  RVUs  for 
CPT  code  38204.  We  believed  we  are 
already  making  payment  for  any 
physician  work  associated  with  this 
service  as  part  erf  our  payment  for  other 
bone  marrow  transplant  codes  (that  is. 
CPT  codes  38205, 38206,  38240,  38241, 
and  38242)  and  have  significant 
concerns  about  how  this  code  would  be 
used  in  actual  practice.  Therefore,  we 
assigned  CPT  code  38204  a  status 
indicator  of  "B,"  meaning  that  we  will 
not  make  separate  payment  for  this 
service. 

Comments:  Some  commenters  urged 
us  to  reconsider  the  RUC 
recommendation,  hi  addition,  the  RUC 
submitted  a  comment  disagreeing  with 
our  contention  that  the  physician  work 
associated  with  this  code  is  included  in 
other  transplant  codes.  The  RUC  also 
asserted  that  discussions  of  this  issue  at 
the  RUC  meetings  provided  substantive 
information  on  how  this  code  would  be 
used. 

Response:  We  continue  to  believe  that 
the  work  of  this  service  is  contained  in 
other  transplant  codes  and  are 
maintaining  the  status  indicator  of  "B." 
Therefore,  we  will  not  make  separate 
payment  for  this  service. 

CPT  Codes  43219    Esophagoscopy, 
rigid  or  flexible;  with  insertion  of  plastic 
tube  or  stent.  43256     Upper 
gastrointestinal  endoscopy  including 
esophagus,  stomach,  and  either  the 
duodenum  and/or  jejunum  as 
appropriate:  with  transendoscopic  stent 
placement  (includes  predilationj,  and 
44383     ileoscopy.  through  stoma:  with 
transendoscopic  stent  placement 
(includes  predilationj. 

As  explained  in  the  December  31, 
2002  final  rule,  the  work  RVUs  for  these 
codes  were  revised  by  CMS  to  finalize 
outstanding  issues  related  to  the  five- 
year  review  of  the  gastroenterology 
codes.  For  CPT  code  43219.  we 
maintained  the  work  RVl'  of  2.80. 
Review  of  information  supplied  by 
specialty  societies  did  not  provide 
compelling  evidence  that  the  work 
RV'Us  should  be  changed.  Based  on  a 
review  of  the  physician  time  data  and  a 
comparison  to  other  stent  placement 
codes,  we  assigned  4.35  work  RVUs  to 
CPT  code  43256  and  2.94  work  RVLls  to 
CPT  code  44383,  in  order  to  place  these 


services  in  proper  rank  order  to  the 
other  stent  placement  codes. 

Comment:  Some  commenters  felt  that 
we  improperly  intervened  in  assigning 
work  RVUs  to  these  services  albeit  to 
correct  rank  order  anomalies.  Based  on 
these  comments  we  referred  these  codes 
to  the  multispecialty  validation  panel 
for  review. 

Response:  As  a  result  of  the  statistical 
analysis  of  the  2003  multispecialty 
validation  panel  ratings,  we  are 
retaining  work  RVUs  of  2.80  for  CPT 
code  43219,  4.35  for  CPT  code  43256 
and  2.94  for  CPT  code  44383. 

CPT  code  45335     Sigmoidoscopy, 
flexible:  with  directed  submucosal 
injections  any  substance. 

The  RUC  recommended  work  RVUs  of 
1.46  for  CPT  code  45335  based  on  a 
comparison  to  CPT  code  45330,  with 
incremental  work  RVUs  added  to  reflect 
increased  pre-,  intra-,  and  post-service 
work.  We  disagreed  with  the  RUC 
recommendation  and  compared  this 
ser\ice  to  the  analysis  and 
recommendation  provided  by  the  RUC 
for  CPT  code  43201 .  which  is  also  a  new 
submucosal  injection  code.  Based  on  the 
increased  risk  of  complications 
(resulting  in  higher  intra-ser\ice 
intensities)  and  the  fact  that  several  sites 
are  being  injected  instead  of  one,  we 
assigned  a  work  RVU  of  1.36  to  CPT 
code  45335, 

Comment:  Some  commenters 
expressed  concern  about  the  rejection  of 
the  RUC  recommendation  for  this 
service  and  believed  that  we  had 
misinterpreted  the  RUC  findings. 

Response:  Upon  further  review  and 
consideration  of  the  RUC 
recommendation  we  will  accept  the 
RUC  recommended  work  RVU  of  1.46 
for  this  service. 

CPT  Code  45340     Sigmoidoscopy, 
flexible:  with  dilation  by  balloon,  each 
stricture. 

The  RUC  recommended  a  work  RVU 
of  1.96  for  this  code,  which  includes 
1.00  RVU  for  the  incremental  work 
based  on  the  need  for  conscious 
sedation  to  perform  this  procedure. 
(Other  flexible  sigmoidoscopies  do  not 
require  conscious  sedation.)  In  the 
December  31,  2002  rule  we  stated  that 
we  did  not  believe  it  is  appropriate  to 
assign  a  work  RVU  for  CPT  code  45340 
that  is  based  on  the  presumption  that  a 
portion  of  the  work  value  is  for  the 
provision  of  conscious  sedation.  Rather, 
we  compared  the  RUC 
recommendations  for  work  and 
physician  time  for  other  endoscopic 
dilation  codes  to  the  incremental  times 
for  CPT  code  45340  and  assigned  a  work 
RVU  of  1.66  to  CPT  code  45340. 

Comment:  Some  commenters  urged  us 
to  accept  the  RUC  recommendation, 


noting  that  our  characterization  of  RUC 
recommendations  on  conscious  sedation 
was  inaccurate.  The  commenters  stated 
that  the  RUC  has  concluded  that  there 
is  an  increase  in  the  amount  of 
physician  work  relating  to  conscious 
sedation,  but  has  been  unable  to  identify 
a  specific  numerical  value  for  that 
additional  increment.  The  RUC  is  in  the 
process  of  determining  the  universe  of 
codes  that  include  conscious  sedation  as 
an  inherent  part  of  the  service  provided 
by  the  operating  physician  to  ensure 
these  ser\'ices  are  appropriately  valued. 
Based  on  these  comments  we  referred 
this  code  to  the  multispecialty 
validation  panel  for  review. 

Response:  As  a  result  of  the  statistical 
analysis  of  the  2003  multispecialty 
validation  panel  ratings,  we  have 
assigned  1.89  work  RVUs  to  CPT  code 
45340. 

CPT  Code  5 1 798    Measurement  of 
post-voiding  residual  urine  and/or 
bladder  capacity  by  ultrasound, 
nonimaging. 

The  RUC  recommended  0.38  work" 
RVUs  based  on  a  urology  survey  that 
reported  that  this  procedure  is 
performed  75  percent  of  the  time  by  the 
physician  and  also  based  on  a 
comparison  of  this  procedure  to  CPT 
code  76857,  Ultrasound,  pelvic 
(nonobstetric.  B-scan  and/or  real  time 
with  image  documentation:  complete. 
We  disagreed.  This  code  is  replacing  a 
HCPCS  level  two  code  tliat  was  assigned 
0.00  work  RVUs  because  it  is  typically 
performed  by  a  nurse  or  other  clinical 
staff.  We  believed  that  CPT  code  51798 
is.  therefore,  also  a  nonphysician  service 
and  assigned  0.00  work  RWs  to  this 
ser\ice. 

Comment:  Some  commenters 
requested  that  we  reconsider  our 
decision  to  assign  0.00  work  RVUS  to 
this  ser\ice.  The  commenters  argued 
that  our  reason  for  disagreeing  with  the 
RUC  recommendation  is  based  on  a 
stated  belief  that  there  is  no  physician 
work  inv'olved.  not  on  actual  surx'ey 
data  as  presented  by  the  American 
Urological  Association  (AUA)  and 
accepted  by  the  RUC.  Commenters 
urged  that  CMS  work  with  AUA  to 
review  this  decision  or  include  this 
code  as  part  of  the  multi-specialty 
validation  panel  for  refinement  of  work 
RVUs.  Based  on  these  comments,  we 
referred  this  code  to  the  multispecialty 
validation  panel  for  review. 

Response:  As  a  result  of  the  statistical 
analysis  of  the  2003  multi specialty- 
validation  panel  ratings,  we  will  retain 
0  00  work  RVUs  for  CPT  code  51798. 

CPT  Codes  58545-58554 
Laproscopic  hysterectomy/myonectomy 
procedures. 
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We  accepted  the  RUC 
recommendations  fcr  work  RVUs  for 
these  ser\'ices. 

Comment:  Some  commenters  stated 
that  new  values  have  been  established 
for  these  services  based  on  new  survey 
data  and  that  the  RUC  has  new 
recommendations  for  these  services.  In 
their  comments  on  the  December  31. 
2002  rule,  the  RUC  included  these  new 
work  RVU  recommendations  and  urged 
us  to  review  these  during  the  refinement 
process. 

Response:  We  are  in  agreement  with 
the  RUC  recommended  values  for  these 
ser\'ices.  However,  to  provide  an 
opportunity  for  public  comment  we  are 
including  these  in  the  RUC 
Recommendations  for  New  and  Revised 
codes  for  2004  (table  xx)  and  will 
consider  the  RVUs  interim  for  2004. 

CPT  code  7.5954     Endovascular  graft 
placement  for  repair  of  iliac  artery  (e.g. 
aneurysm,  pseudoaneun'sm. 
ateriovenous  malformation,  trauma] 
radiological  supervision  and 
interpretation 

The  RUC  agreed  with  the  specialty 
societies  and  recommended  a  value  of 
2.93  work  RVUs  based  on  comparing 
this  code  to  CPT  codes  75952. 
Endovascular  repair  of  infrarenal 
abdominal  aortic  anuerysm  or 
dissection,  radiological  supervision  and 
interpretation,  (work  RVU  of  4.5)  and 
75953.  Placement  of  proximal  or  distal 
extension  prosthesis  for  endovascular 
repair  of  infra  renal  abdominal  aortic 
aneun.'sm.  radiological  supervision  and 
interpretation,  (work  RVU  of  1.36).  The 
recommended  RV-'U  was  midway 
between  the  RVUs  of  the  reference 
procedures.  We  did  not  agree  with  the 
RUC  recommendation.  Based  on  the 
speciahy  societies'  description  of  the 
work  of  CPT  code  75954  (which  is 
virtually  identical  to  the  description  of 
the  work  for  CPT  code  75953)  and  in 
order  to  maintain  correct  rank  order  in 
this  family  of  codes,  we  assigned  a  work 
R\^U  of  1.36  to  CPT  code  75954. 
Comment:  Some  commenters 
expressed  concern  about  the  rejection  of 
the  RUC  recommendation,  particularly 
since  the  recommendation  was  based  on 
data  presented  by  several  specialty 
societies.  The  commenters  stated  that 
the  data  reflected  the  proper  rank  order 
of  this  service  and  indicated  that 
physicians  in  those  specialties  that 
perform  ileac  aneurv'sm  endorepair  may 
be  in  a  better  position  to  judge  the 
relationship  of  this  code  to  other 
imaging  services.  Based  on  these 
comments,  we  referred  this  code  to  the 
multispecialty  validation  panel  for 
review. 

Response:  As  a  result  of  the  statistical 
analysis  of  the  2003  multispecialty 


validation  panel  ratings,  we  have 
assigned  2.25  work  RVUs  to  CPT  code 
75954. 

CPT  code  92610     Clinical  Evaluation  of 
swallowing  function. 

In  the  December  2002  final  rule,  this 
CPT  code  replaced  HCPCS  code  G0195. 
which  had  a  work  RVU  of  1 .50  in  2002. 
The  Healthcare  Professionals  Advisory 
Committee  (HCPAC)  recommendation  of 
a  work  RVU  of  0.00  for  CPT  code  92610 
was  accepted  by  CMS. 

Comment:  Some  commenters 
representing  the  long  term  care  industry' 
expressed  concern  with  the  reduction  in 
work  for  this  service.  The  rule  provided 
no  explanation  of  the  HCPAC 
recommendation  of  0.00  work  RVUs  for 
this  service  and  the  commenters 
requested  that  this  issue  be  addressed. 

Response:  As  requested  by  the 
commenters,  a  discussion  of  the  HCPAC 
recommendation  of  0.00  work  RVUS 
was  provided  as  part  of  the 
multispecialty  validation  panel,  which 
was  attended  by  the  commenters. 

CPT  codes  9261 3     Flexible  fiberoptic 
endoscopic  evaluation  of  swallowing  by 
cine  or  video  recording;  physician 
interpretation  and  report  only,  92615 
Flexible  fiberoptic  endoscopic 
evaluation,  laryngeal  sensory  testing  by 
cine  or  video  recording:  physician 
interpretation  and  report  only,  and 
92617     Flexible  fiberoptic  endoscopic 
evaluation  of  swallowing  and  laryngeal 
sensory  testing  by  cine  or  \ndeo 
recording;  physician  interpretation  and 
report  only. 

We  did  not  accept  the  RUC 
recommendations  for  work  RVUs  for 
these  services  (0.99  for  92613,  0.88  for 
92615  and  1.10  for  92617)  and  assigned 
each  of  these  CPT  codes  a  work  RVU  of 
0.00.  We  stated  that  these  three  services 
refer  only  to  a  separately  identified 
physician  review  and  interpretation  of 
the  fiberoptic  endoscopic  evaluation 
and  that  we  consider  this  physician 
interpretation  and  report  bundled  into 
an  E/M  service.  We  stated  that  the 
physician  who  does  not  perform  the 
testing  should  only  bill  for  the  patient 
when  performing  an  E/M  service,  not  as 
the  supervisor  of  another  professional 
performing  and  reviewing  the  initial 
fiberopdc  endoscopic  evaluation.  The 
interpretation  is  an  integral  part  of  the 
testing  itself  and,  if  a  nonphysician 
professional  has  the  credentials  and 
experience  to  perform  this  testing,  then 
that  professional  should  also  provide 
the  interpretation  of  the  findings. 

Comment:  Some  commenters  urged  us 
to  reconsider  the  RVUs  and  payment 
policies  related  to  these  services  and  to 
accept  the  RUC  recommendations  for 


these  codes.  The  commenters  asserted 
that  the  physician's  detailed  frame-by- 
frame  analysis  of  the  video  recorded 
procedure  needed  to  develop  the 
diagnosis  and  report  following  this 
testing  is  not  related  to  an  E/M  service. 
Rather,  this  is  similar  to  other  services 
where  there  is  a  report  and 
interpretation  by  the  physician  that  is 
separate  from  an  E/M  service.  The 
commenters  further  stated  that  the  RUC 
valued  each  procedure  code  and 
physician  interpretation  and  report  code 
separately,  based  on  the  coding 
structure  created  by  CPT.  As  a  result, 
the  interpretation  and  reporting  is 
separated  from  each  test,  and  the  RUC 
recommendations  do  not  combine  the 
interpretation  with  die  testing.  If  the 
code  were  to  combine  the  work  of 
interpretation  and  the  testing  then  the 
code  descriptor  would  need  to  be 
modified  and  work  R'V'Us  revalued.  As 
a  final  poini.  commenters  disputed  our 
assertion  that  a  nonphysician 
professional  with  the  credentials  and 
experience  to  perform  this  testing 
should  also  provide  the  interpretation  of 
the  findings.  Based  on  these  comments 
we  referred  this  code  to  the 
multispecialty  validation  panel  for 
review. 

Response:  As  a  result  of  the  statistical 
analysis  of  the  2003  multispecialty 
validation  panel  ratings,  we  have 
assigned  0.71  work  RVUs  to  CPT  code 
92613:  0.63  work  RVUs  to  CPT  code 
92615:  0.79  work  RVUs  to  CPT  code 
92617. 

In  the  December  31.  2002  final  rule 
(67  FR  79966),  we  also  responded  to  the 
RUC  recommendations  on  the  practice 
expense  inputs  for  the  new  and  revised 
CPT  codes  for  CY  2003.  There  were  no 
comments  received  on  these  and 
therefore  we  are  finalizing  our 
proposals. 

Late  RUC  Recommendations 

As  we  indicated  in  the  August  15, 
2003  proposed  rule.  RUC 
recommendations  for  RVUs  for  23  new 
CPT  codes  for  2003  were  received  too 
late  for  incorporation  in  the  December 
31,  2002  final  rule.  We  proposed  interim 
RVUs  for  these  codes  and.  as  with  all 
interim  values,  these  were  subject  to 
comment.  In  their  comments  on  the 
December  2002  final  rule,  the  AMA- 
RUC  requested  that  we  consider  their 
late  recommendations  for  these  codes 
during  refinement.  Several  specialties 
also  requested  that  we  consider  the  late 
RUC  recommendations.  We  had 
considered  addressing  these  as  part  of 
the  refinement  process,  but  determined 
that  we  should  follow  the  process  used 
for  all  RUC  recommendations  and 
solicit  public  comment  on  the  valuation 
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of  these  services  Therefore,  we  are  that  are  new  and  revised  for  2004.  as 

including  the  RV'Us  for  codes  listed  in         interim  for  2004   Following  is  a 
the  table  below,  along  with  the  codes 


discussion  of  those  codes  for  which  did 
ncit  a(  tf^pt  *n<-  RUC  recommenndtion 


Table  5.— 2003  Late  RUC  Recommendations 


OPT  code ■ 


Short  descriptor 


CMS  assigned 
2003  work  RVU 


RUC  rec- 
ommendation 


CMS  decision 


21030 Excise  max/zygoma  b9 

tumor 
21040      Removal  ot  )aw  bone 

lesion 

21742      Repair  sternum  nuss  w/ 

o  scope 

21743     Repair  sternum,  nuss  w/ 

0  scope 

36511  I  Apheresis  wbc 

36512  Aptieresis  'be  

36513     i  Apheresis  platelets 

36514    I  Apheresis  plasma   

36515  I  Apheresis   adsorp  re- 

:      infuse 

36516     i  Apheresis  selective      ,. 

38207  (Lab  Codesl  Cryopreserve  stem 

cells 

T-cell  depletion  of  ha'- 
vest 

Tumo'  cell  oepiete  o* 
harvest 

Rbc  depletior^  of  ^-^a'- 
vest 

Platelet  deplete  of  ha'- 
vest 

Volume  deplete  of  "har- 
vest 

Harvest  Stem  ceii  con- 
centrate 

93784      Ambulatorv  BP  mom- 

tonng 

93786 ■  Ambulator  BP  'ecora- 

ing. 

93788      Ambulatory  BP  analysis 

93790 Review  report  BP  re- 
cording 


38210  I  Lab  Codes 

38211  (Lab  Codes 

38212  (Lab  Codes 

38213  I  Lab  Codes 

38214  I  Lab  Codes 

38215  (Lab  Codes 


3.89 

3.89 

(^) 

(^) 

1.74 
1.74 
1.74 
1.74 
1.74 

1.74 
{') 

{') 

(') 

(') 

(') 

e) 

P) 

0.17 

0.00 

{') 
0.17 


•i  5C  Ap-ee 

-  5C  Ag'ee 

(2)  Agree 

C-)  Ag-ee 

1.74  Agi'ee 

1.74  Agree 

1.74  Agree 

1.74  Agree 

1  -i  Ag^ee 

1.22  Ag'ee 

0.47  D'Sagree 

0.94  D.sag^ee 

0.71  D'sag'ee 

0.47  Dsag-ee 

0.24  D'sag^ee 

0.24  ,  Disagree 

0.55  '  Disagree 

038  Agree 

0.00  Acee 

0  00  Ag-ee 

0.38  Agree 


2004  wor^  RVU 


4.50 

4.50 

(=) 

{') 

1.74 
1.74 
1.74 
1.74 

1  74 

1.22 

{') 
e) 
(*) 

(*) 

038 

0.00 

0.00 
0.38 


All  CPT  codes  ana  aescnptions  copvnaht  20C3  American  Medical  Association.  All  rights  are  reserved  and  applicable  FARS/DFARS  clauses 

apply.  .  . 

2  earner  Pnced- 

'•  Assigned  Status  Inoicator  of  "I". 
'  Maintain  Status  Indicator  of  "I".  ^ 

'  Assigned  Status  indicator  of  "N" 
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Note  :  CPT  codes  38208,  38209  and  95990 
are  addressed  later  in  this  section  (new  and 
revised  codes  for  2004)and  are  also  included 
in  table  4.  Also  these  work  RVUs  may  differ 
from  the  work  RVUs  in  Addenda  B  and  C 
that  reflect  the  adjustment  to  match  the  MEI 
weights. 

CPT  codes  38207     Transplant 
preparation  of  hematopoietic  progenitor 
cells:  cryopresen'ation  and  storoge, 
38210     Transplant  preparation  of 
hematopoietic  progenitor  cells:  specific 
cell  depletion  within  harvest.  T-cell 
depletion.  38211      Transplant 
preparation  of  hematopoietic  progenitor 
cells:  tumor  cell  depletion,  38212 
Transplant  preparation  of 
hematopoietic  progenitor  cells:  red 
blood  cell  removal.  38213     Transplant 
preparation  of  hematopoietic  progenitor 
cells:  platelet  depletion.  38214 
Transplant  preparation  of 
hematopoietic  progenitor  cells:  plasma 
(volume)  depletion.  38215     Transplant 
preparation  of  hematopoietic  progenitor 
cells:  cell  concentration  in  plasma, 
mononuclear,  or  buffy  coat  laver. 

We  continue  to  have  the  same 
concerns  as  outlined  in  the  December 
31,  2002  final  rule  (67  FR  80007)  with 
respect  to  moving  these  codes  off  of  the 
laboratory  fee  schedule.  We  are 
maintaining  a  status  indicator  "r"  for 
these  services  making  them  not  valid  for 
Medicare  purposes. 

CPT  Codes  93784     Ambulatory  blood 
pressure  monitoring,  utilizing  a  svstem 
such  as  magnetic  tape  and/or  computer 
disk,  for  24  hours  or  longer:  including 
recording,  scanning  analysis, 
interpretation  and  report.  93786 
Ambulatory  blood  pressure  monitoring, 
utilizing  a  system  such  as  magnetic  tape 
and/or  computer  disk,  for  24  hours  or 
longer:  recording  only,  93788 
Ambulatory  blood  pressure  monitoring, 
utilizing  a  system  such  as  magnetic  tape 
and/or  computer  disk,  for  24  hours  or 
longer:  scanning  analysis  with  report. 
and  93790    Ambulatory  blood  pressure 
monitoring,  utilizing  a  system  such  as 
magnetic  tape  and/or  computer  disk,  for 
24  hours  or  longer:  physician  review 
with  interpretation  and  report. 

The  RUC  recommendations  for  these 
codes  were  received  too  late  for 
inclusion  in  the  2003  final  rule.  We  had 
established  the  following  work  RVUs  for 
these  senices  during  2002  in  response 
to  a  national  coverage  determination: 
CPT  code  93784-0.17  work  RVUs; 
93786-0.00  work  RVUs:  93790-0.17 
work  RVUs  and  had  indicated  that  CPT 
code  93788  was  not  covered.  We  stated 
we  would  maintain  these  work  RVUs 
until  we  receive  a  RUC 
recommendation. 


Comment:  Some  commenters  urged  us 
to  consider  the  RUC  recommendations 
during  the  refinement  process  and  also 
questioned  the  noncovered  status  of 
CPT  code  93788.  CPT  codes  93786  and 
93788  are  two  separate  codes  for  the 
technical  component  and  the  coding 
format  is  identical  to  the  coding  used  for 
Holter  monitoring,  which  also  has  two 
codes  for  the  TC  of  the  service. 
Commenters  also  requested  that  CPT 
code  93788  be  listed  as  a  covered 
servicej 

Response:  We  are  accepdng  the  RUC 
recommendation  of  0.38  work  RVUs  for 
CPT  codes  93784  and  93790  and  0.00 
work  RVUs  for  CPT  code  93786.  We 
have  reviewed  the  issue  of  noncoverage 
of  CPT  code  93788  and  based  upon  the 
information  provided  by  the 
commenters  will  recognize  CPT  code 
93788  for  coverage  and  payment  under 
the  physician  fee  schedule.  We  are  also 
accepting  the  RUC  recommendation  of 
0.00  for  CPT  code  93788, 

We  received  the  following  comments 
on  HCPCS  codes  established  in  the 
December  31.  2002  final  rule. 

G0262     Small  intestinal  imaging:' 
intraluminal,  from  ligament  ofTreitz  to 
the  ileocecal  valve,  includes  physician 
interpretation  and  report. 

We  created  this  code  to  describe  a 
new  diagnostic  test  for  which  we  will 
make  separate  payment  under  the 
physician  fee  schedule.  We  assigned  a 
work  RVU  of  2.12  to  the  code  based  on 
a  comparison  to  the  work  of  other 
diagnostic  tests  and  procedures  that 
require  review  of  significant  amounts  of 
data. 

Comment:  Some  commenters  stated 
that  that  the  time  we  used  to  establish 
the  work  RVU  was  greatly 
underestimated  and  may  have  been 
based  on  a  misunderstanding  of  some  of 
the  time  data  contained  in  published 
literature.  Based  on  limited  survey  data 
of  physicians  performing  this  procedure 
and  comparison  to  the  intensity  of  other 
services,  commenters  recommended  a 
work  RVU  of  7.80. 

Response:  We  are  deleting  HCPCS 
code  G0262  since  there  is  a  new  CPT 
code  91110,  Gastrointestinal  tract 
imaging,  intraluminal  (e.g.,  capsule 
endoscopy),  esophagus  through  ileum, 
with  physician  interpretation  and 
report,  which  will  be  used  to  report  this 
service  in  2004.  We  note  that  we 
accepted  the  RUC  recommendation  of 
3.65  work  RVUs  for  CPT  91110.  If  the 
commenters  do  not  agree  with  the 
valuation  of  this  service  they  may 
submit  comments  on  this  issue. 


G0268     Removal  of  impacted  cerumen 
(one  or  both  ears)  by  physician  on  same 
date  of  service  as  audio!  ogic  function 
testing. 

This  code  was  created  to  allow 
payment  to  a  physician  who  removes 
impacted  cerumen  on  the  same  date  as 
his  or  her  employed  audiologist 
performs  audiologic  function  testing. 
We  noted  that  routine  removal  of 
cerumen  is  not  paid  separately,  because 
it  is  considered  to  be  part  of  the 
procedure  with  which  it  is  billed  (for 
example,  audiologic  function  testing). 
This  code  is  to  be  used  only  in  those 
unusual  circumstances  when  an 
employed  audiologist  who  bills  under  a 
physician  uniform  provider  identifier 
number  (UPIN)  performs  audiologic 
function  testing  on  the  same  day  as 
removal  of  impacted  cerumen  requiring 
physician  expertise  for  removal.  This 
code  should  not  be  used  when  the 
audiologist  removes  cerumen,  because 
removal  of  cerumen  is  considered  to  be 
part  of  the  diagnostic  testing  and  is  not 
paid  separately. 

Comment:  Commenters  stated  that 
creation  of  this  G  code  was  problematic 
because  there  could  be  many  other 
■  incident  to"  services  in  which  a 
physician  performs  a  separate  medically 
necessary  procedure,  that,  if  less 
extensive,  would  be  considered  to  be 
included  in  a  nonphysician  provider 
ser\'ice.  The  commenters  suggested  that 
a  modifier  could  be  used  to  describe  this 
situation,  avoiding  the  creation  of  a  G 
code. 

Response:  We  disagree  and  believe 
that  this  is  a  unique  situation  that  is 
most  appropriately  handled  through  the 
use  of  a  G  code, 

G0269     Placement  of  occlusive  device 
into  either  a  venous  or  arterial  access 
site,  post  surgical  or  inten^entional 
procedure  (e.g..  angioseal  plug,  vascular 
plug.) 

We  created  this  code  due  to  the 
inappropriate  reporting  of  this  service 
with  codes  for  such  procedures  as 
"blood  vessel  repair"  and  "repair  of 
arterial  pseudoaneurysm".  and 
indicated  that  there  would  be  no 
separate  payment  for  this  service  as  the 
work,  practice  expense,  and  malpractice 
risk  is  included  in  the  main  invasive 
procedure. 

Comment:  Commenters  disagreed 
with  the  creation  of  this  G  code  because 
it  is  intended  to  report  a  service  that  is 
a  required  component  of  another  service 
and  believed  that  the  creation  of  this 
code  may  lead  to  the  creation  of  many 
codes  for  reporting  inclusive  procedures 
separately.  Some  commenters  suggested 
that  the  creation  of  parenthetical 
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instructions  in  CPT  to  instruct  that 

"referenced  procedures  {i.e..  blood 
vessel  repair,  repair  of  arterial 
pseudoaneuPv'sm)  would  not  be 
appropriately  reported  in  addition  to  the 
interventional  vascular  procedure" 
would  address  our  concerns.  Other 
commenters  disagreed  with  our 
assertion  that  closure  devices  are 
included  in  the  practice  expense 
payment,  as  such  devices  are  not 
typically  used  in  every  interventiunal  or 
surgical  case.  Commenters  suggested 
this  code  be  a  technical  component 
service  only  and  have  RVUs 
commensurate  with  the  cost  of  the 
device. 

Response:  As  we  indicated  in  the 
December  31,  2002,  final  rule,  this  code 
was  created  to  address  a  specific 
concern  about  inappropriate  reporting 
of  this  service  using  such  procedures  as 
"blood  vessel  repair"  and  "repair  of 
arterial  pseudoaneurysm."  Since  this 
service  is  considered  part  of  the  main 
invasi\e  procedure,  to  the  extent  this  is 
typically  part  of  the  invasive  procedure, 
it  is  accounted  for  under  the  practice 
expense  methodologv  VVe  will  continue 
to  consider  this  code  bundled  for 
Medicare  purposes,  that  is,  no  separate 
payment  will  be  made  under  the 
phvsician  fee  schedule. 

G0272     Naso/oro  gastric  tube 

placement,  requiring  physician's  skill 
and  fluoroscopic  guidance  (includes 
fluoroscopy,  image  documentation  and 
report) 

We  indicated  we  were  creating  this 
code  for  use  until  an  identical  CPT  code 
can  become  effective.  We  assigned  this 
code  a  work  RVU  of  0.32. 

Comment:  Commenters  disagreed 
with  the  0..32  value  assigned  to  this 
service  and  recommended  that  we 
replace  the  work  RVl's  with  the  RUC 
recommended  work  value  for  CPT  code 
43752. 

Response:  We  are  deleting  HCPCS 
code  G0272  and  CPT  code  43752,  Naso- 
or  oro-gastric  tube  placement,  requiring 
physician's  skill  and  fluoroscopic 
guidance  (ificludes  fluoroscopy,  image 
documentation  and  report),  will  be  used 
to  report  this  service. 


G0273     Radiopharmaceutica] 

biodistribution,  single  or  multiple  scans 
on  one  or  more  days,  pre-treatment 
planning  for  radiopharmaceutical 
therapy  of  non-Hodgkin  's  lymphoma, 
includes  administration  of 
radiopharmaceutical  (e.g.,  radiolabeled 
antibodies)  and  G0274 
Radiopharmaceutical  therapy,  non- 
Hodgkin  's  lymphoma,  includes 
administration  of  radiopharmaceutical 
(e.g.,  radiolabeled  antibodies) 

We  created  G0273  to  describe 
radionuclide  scanning  to  determine  the 
biodistribution  of  Zevulin.  We  assigned 
0.86  work  RVUs  to  this  code  based  on 
a  comparison  to  CPT  code  78802, 
Radiopharmaceutical  localization  of 
tumor;  whole  body.  We  established 
G0274  to  allow  appropriate  reporting  of 
this  new  service  and  assigned  a  work 
RVUof  2.07  to  this  code. 

Comment:  Commenters  urged  us  to 
reevaluate  the  RVUs  assigned  to  these 
codes  and  expressed  concern  that  a  lack 
of  understanding  about  this  service  has 
led  to  its  inappropriate  valuation. 
Additionally,  commenters  requested 
that  we  present  these  codes  to  the  AMA 
for  consideration  bv  the  CPT  Editorial 
Panel  and  RUC, 

Response:  We  are  deleting  HCPCS 
codes  G0273  and  G0274.  CPT  codes 
79403,  Radiopharmaceutical  therapy, 
radiolabeled  monoclonal  antibody  by 
intravenous  infusion,  and  78802, 
Radiopharmaceutical  localization  of 
tumor  or  distribution  of 
radiopharmaceutical  agent(s):  whole 
body  single  day  imaging,  will  be  used  to 
report  these  services. 

G0275     Renal  artery  angiography 
(unilateral  or  bilateral)  performed  at  the 
time  of  cardiac  catheterization,  includes 
catheter  placement  in  the  renal  artery, 
injection  of  dye,  flush  aortogram  and 
radiologic  superxision  and 
interpretation  and  production  of  images 
(List  separately  in  addition  to  primary 
procedure)  and  G0278     Iliac  artery 
angiography  performed  at  the  same  time 
of  cardiac  catheterization,  includes 
catheter  placement,  injection  of  dye, 
radiologic  supervision  and 
interpretation  and  production  of  images 
(List  separately  in  addition  to  primary' 
procedure) 

We  created  these  add-on  codes  to 
assure  proper  reporting  of  and  payment 
for  renal  and  iliac  angiography 
performed  at  the  time  of  cardiac 
angiography.  We  determined  the  work 
value  of  0.25  for  these  two  add-on 
procedures  by  using  the  work  values  for 
CPT  codes  75625,  Aortography, 
abdominal,  by  serialography, 
radiological  supervision  and 


interpretation  and  93544     Injection 
procedure  during  cardiac  catherization; 
for  aortography  and  adjusting  for  the 
procedure  time. 

Comment:  Commenters  suggested 
that,  if  the  true  intention  for  the  creation 
of  G0275  was  to  assure  correct  coding  of 
selective  renal  angiography  performed 
in  conjunction  with  cardiac 
catheterization,  the  RVUs  are  too  low 
and  not  commensurate  with  the  work 
associated  with  selective  unilateral  and/ 
or  bilateral  renal  angiography.  However, 
if  CMS"  intention  for  G0275  is  non- 
selective renal  angiography,  then  this 
should  be  stated  clearly  in  the  code 
descriptor.  Commenters  also  considered 
the  work  RVUs  assigned  to  G0278  to  be 
too  low.  If  G0278  is  meant  to  be  a 
selective  procedure,  then  the  work  RVU 
should  take  into  consideration  the 
selective  catheterization  codes  (CPT 
codes  36425  and  36425)  and  associated 
imaging  codes  (CPT  codes  75710  and 
75716). 

Response:  As  announced  in  Program 
Memorandum,  Transmittal  AB-03-119, 
Change  Request  2853)  issued  August  8, 
2003,  the  descriptors  for  these  two 
services  specif\'  that  they  apply  to  non- 
selective angiography  and  have  been 
revised  as  follows: 

G0275    Renal  artery  angiography,  non- 
selective, one  or  both  kidneys, 
performed  at  the  time  of  cardiac 
catheterization  and/or  coronary 
angiography,  includes  positioning  or 
placement  of  any  catheter  in  the 
abdominal  aorta  at  or  near  the  origins 
(ostia)  of  the  renal  arteries,  injection  of 
dye,  flush  aortogram,  production  of 
permanent  images,  and  radiologic 
superiision  and  interpretation  (List 
separately  in  addition  to  primary 
procedure},  and 

G0278     Iliac  and/or  femoral  artery 
angiography,  non-selective,  bilateral  or 
ipsilateral  to  catheter  insertion, 
performed  at  the  sarne  time  as  cardiac 
catheterization  and/or  coronary 
angiography,  includes  positioning  or 
placement  of  the  catheter  in  the  distal 
aorta  or  ipsilateral  femoral  or  iliac 
artery,  inkjecton  of  dye,  production  of 
permanent  images,  and  radioogic 
super\'ision  and  interpretation  (List 
separately  in  addition  to  primary 
procedure).  We  will  be  retaining  the 
work  RVU  of  0.25  for  these  two  codes. 

G0279  Extracorporeal  shock  wave 
therapy;  invohing  elbow  epicondylitis 

GO280  Extracorporeal  shock  wave 
therapy;  involving  other  than  elbow 
epicondylitis  or  plantar  fascitis 

In  the  December  31.  2002  final  rule 
we  incorrectly  established  RVUs  for 
CPT  code  OOioT.  Extracorporeal  shock 


1 
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wave  therapy:  involving  musculoskeletal 
system,  which  is  an  emerging 
technology  code  and  also  created  two 
new  HCPCS  c:odes  (G0279  and  G0280) 
with  payments  based  on  our  valuation 
of  this  CPT  code.  In  the  August  15,  2003 
proposed  rule  we  also  requested 
additi(jnal  information  on  these 
services. 

Comment:  Commenters  on  the 
December  2002  rule  indicated  that 
assignment  of  RVUs  for  CPT  code  0020T 
is  contrar>'  to  national  policy 
established  in  the  November  1,  2001  (66 
FR  55269)  final  rule.  They  also 
indicated  that  the  assumptions  used  to 
assign  R\'l's  to  these  services  were 
incorrect  and  undervalued  these 
services. 

Response:  In  a  correction  notice 
published  May  30.  2003  (68  FR  32400) 
we  indicated  that  we  had  incorrectly 
assigned  RVUs  to  these  ser\'ices  and 
they  would  be  carrier  priced. 

Comment:  Commenters  on  the 
December  2002  rule  expressed  concern 
that  the  G  codes  were  not  reflective  of 
the  changes  in  technologv  and  FDA 
approval  of  ESVVT.  Commenters  also 
disagreed  with  our  categorization  and 
portrayal  of  CPT  0020T'as  a  procedure 
similar  to  other  physical  therapy 
modalities.  Commenters  urged  us  to 
correct  and  clarif\-  that  CPT  0020T  is  not 
physical  iherapy  service  but  a  phvsician 
procedure  and  thus  should  be  removed 
from  the  list  of  codes  identifying  certain 
designated  health  services. 

Response:  We  understand  that  this  is 
a  changing  technology  and  believe  the 
current  descriptors  accommodate  these 
changes.  We  are  removing  CPT  0020T 
from  the  list  of  designated  health 
ser\'ices  in  Addendum  F  since  we  agree 
that,  at  this  time,  this  ser\'ice  is 
predominantly  performed  by  medical 
specialties  such  as  orthopedists  and 
podiatrists. 

Comment:  Commenters  on  the  August 
15,  2003  proposed  rule  urged  us  to 
continue  to  have  these  services  priced 
by  the  carrier  and  expressed  concern 
that  our  request  for  additional 
information  indicated  we  would  be 
establishing  national  payment  amounts 
for  these  ser\'ices.  In  addition,  several 
physicians  provided  information  on 
how  this  service  is  used  in  their  offices, 
including  cost  information  as  well  as  a 
description  of  the  procedure.  Some 
commenters  recommended  that  separate 
G  codes  be  established  to  differentiate 
between  the  high  and  low  energy  levels 
that  are  current! v  used,  as  this  impacts 
the  treatment  protocols  as  well  as  the 
resources  used  in  these  procedures. 

Response:  The  purpose  for  sohciting 
information  in  the  proposed  rule  was  to 
gain  a  better  understanding  of  the  use  of 


the  various  systems  as  well  as  the 
resources  involved  with  this  procedure. 
We  appreciate  the  information  the 
commenters  provided  and  will  continue 
to  review  this  issue  to  determine  if 
coding  changes  are  warranted.  We  are 
retaining  the  current  codes,  G0279. 
G0280  and  CPT  code  0020T  under  the 
fee  schedule  and  these  will  continue  to 
be  carrier  priced.  We  believe  this  will 
enable  the  carriers  to  make  appropriate 
payment  for  these  services  based  on 
resources  used.  In  addition,  as 
previously  discussed,  we  are  removing 
CPT  code  0020T  from  the  list  of 
designated  health  services  in 
Addendum  F. 

G02a8  Reconstruction,  computed 
tomographic  angiography  of  aorta  for 
surgical  planning  for  vascular  surgery. 

We  created  this  code,  which  is  a 
technical  component  code,  to  assure 
accurate  reporting  of  this  service  by 
independent  diagnostic  testing  facilities 
(IDTFsJ  that  perform  this  service.  This 
service  includes  receipt  of  a  Computed 
Tomographic  Angiogram  (CTA),  post- 
CTA  processing  using  specialized 
software,  and  burning  the  3D  model 
onto  a  CD  and  returning  it  to  the 
operating  surgeon.  This  3D  only  model 
is  used  to  assist  vascular  surgeons  in 
planning  for,  or  monitoring  the  results 
of,  endovascular  aneurysm  repair.  The 
service  is  a  technical  service  provided 
under  the  general  supervision  of  a 
physician  according  to  the  supervision 
requirements  for  IDTFs. 

Comment:  Commenters  requested 
clarification  on  whether  this  code  could 
be  used  for  the  treatment  planning  both 
prior  to  surgery  as  well  as  for  post- 
surgical monitoring.  They  also  indicated 
that  it  should  be  expanded  to  include 
the  use  of  enhanced  computed 
tomography  scans  or  magnetic 
resonance  images  and  not  just  those 
generated  by  CTA.  In  addition,  one 
comraenter  suggested  that  CMS  ensure 
that  this  HCPCS  code  is  used  only  for 
those  technologies  that  meet  the 
following  criteria:  (1)  The  ability  to 
perform  precise  modeling  of  multiple 
clinically-relevant  objects:  (2)  the  abilitv 
to  generate  specific  measurements 
essential  for  surgical  planning  and 
follow-up;  (3)  built-in  quality  control 
and  self-validation  capabilities:  (4)  FDA 
marketing  clearance  for  use  in  surgical 
plarming  and  follow-up  treatment:  and 
(5)  conformance  to  standards  adopted 
by  the  International  Standards  of 
Organization  (ISO). 

Commenters  also  suggested  that  the 
payment  for  this  code  be  revised  so  that 
it  is  more  in  line  with  the  payment  for 
these  services  when  administered  in  the 
outpatient  setting. 


Response:  We  agree  that  this  service 
can  be  used  for  treatment  planning  prior 
to  surgery  as  well  as  for  post  surgical 
monitoring  and  have  revised  the  code 
descriptor  to  clarify  this  point.  The 
descriptor  for  this  code  is  revised  as 
follows: 

G0288  Reconstruction,  computed 
tomographic  angiography  of  aorta  for 
preoperative  planning  and  evaluation 
post  vascular  surgery. 

However,  we  are  not  expanding  this 
service  to  include  the  use  of  enhanced 
computed  tomographv  scans  or 
magnetic  resonance,  as  we  have  not 
been  presented  with  information  to 
support  its  use  with  these  other  data 
sources.  We  assume  that  phvsicians 
providing  this  service  will  abide  by  the 
FDA  labeling  requirements  for  the 
specific  equipment  used.  Payment  for 
services  under  the  outpatient 
prospective  payment  system  is  based  on 
a  different  methodology  than  services 
paid  under  the  physician  foe  schedule. 
As  required  by  section  1848  of  the  Act, 
payment  under  the  physician  fee 
schedule  is  based  on  national  relative 
value  units  based  on  resources  used  in 
furnishing  the  service.  We  believe  the 
RVUs  established  for  this  service  are 
reflective  of  the  resources  used,  and 
therefore  do  not  believe  this  should  be 
carrier  priced. 

G0289    Arthroscopy,  knee,  surgical, 
for  removal  of  loose  body,  foreign  bodv, 
dehridement/shaving  of  articular 
cartilage  Ichrondroplasty)  at  the  time  of 
other  surgical  knee  arthroscopy  in  a 
different  compartment  of  the  same  knee. 
We  created  this  add-on  code  to  permit 
appropriate  reporting  of  arthroscopic 
procedures  performed  in  different 
compartments  of  the  same  knee  during 
the  same  operative  session.  We  stated 
that  this  code  should  be  reported  only 
when  the  physician  spends  at  least  15 
minutes  in  the  additional  compartment 
performing  the  procedure.  It  should  not 
be  reported  if  the  reason  for  performing 
the  procedure  is  due  to  a  problem 
caused  by  the  arthroscopic  procedure 
itself.  We  noted  that  this  code  is  to  be 
used  when  a  procedure  is  performed  in 
the  lateral,  medial,  or  patellar 
compartments  in  addition  to  the  main 
procedure.  We  assigned  a  work  RVU  of 
1.48  to  this  code  RVUs  basecfon  a 
comparison  to  CPT  codes  29874.  29877 
and  29870,  the  base  procedure  for  this 
family  of  codes. 

Comment:  Commenters  appreciated 
our  efforts  to  address  the  issue  of 
reimbursement  for  this  procedure. 
However,  they  expressed  concern  about 
the  specific  reference  to  a  15  minute 
time  requirement.  The  commenters 
believed  that  this  was  inappropriate 
because  using  lime  in  this  maimer 
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rewards  and  encourages  inefficient  work 
and  penalizes  efficient  physicians, 
which  ultimately  has  an  impact  on  the 
quality  of  care  delivered  to  Medicare 
beneficiaries. 

Response:  We  understand  the 
concerns  expressed  hy  the  commenters 
and  regret  any  confusion  that  the  time 
reference  may  have  created.  This 
reference  to  time  was  intended  as  a 
guideline  to  ensure  that  this  add-on 
code  is  used  only  when  the  procedure 
performed  is  a  substantive  procedure 
needed  to  produce  a  significant 
improvement  in  the  patient's  condition. 
Documentation  supporting  this  should 
he  reflected  in  the  operative  note. 

Establishment  of  Interim  Work 
Relative  Value  Units  for  New  and 
Revised  Physician's  Current  Procedural 
Terminologv  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  Codes  (HCPCS)  for  2004 
(Includes  Table  titled  American  Medical 
Association  Specialty  Relati\e  Value 
Update  Committee  and  Health  Care 
Professionals  Advisory  Committee 
Recommendations  and  CMS's  Decisions 
for  New  and  Revised  2004  CPT  Codes) 

One  aspect  of  establishing  RVT's  for 
2004  was  related  to  the  assignment  of 
interim  work  R\'Us  for  all  new  and 
revised  CPT  codes.  As  described  in  our 
November  25.  1992  notice  on  the  1993 
physician  fee  schedule  (57  FR  55983) 
and  in  section  III.B  of  the  November  22. 
1996  final  rule  (61  FR  59505  through 
59506).  we  established  a  process,  based 
on  recommendations  received  from  the 


AMA's  RUG,  for  establishing  interim 
work  RVUs  for  new  and  revised  codes. 

This  year  we  received  work  RVU 
recommendations  for  approximately  132 
new  and  revised  CPT  codes  from  the 
RUC.  Our  staff  and  medical  officers 
reviewed  the  RUC  recommendations  by 
comparing  them  to  our  reference  set  or 
to  other  comparable  services  for  which 
work  RVUs  had  previously  been 
established,  or  to  both  of  these  criteria. 
We  also  considered  the  relationships 
among  the  new  and  revised  codes  for 
which  we  received  RUC 
recommendations.  We  agreed  with  the 
majority  of  the  relative  relationships 
reflected  in  the  RUC  values.  In  some 
instances,  when  we  agreed  with  the 
relationships,  we  nonetheless  revised 
the  work  RVUs  to  achieve  work 
neutrality  within  families  of  codes.  That 
is.  the  work  RVUs  have  been  adjusted  so 
that  the  sum  of  the  new  or  revised  work 
RVUs  (weighted  by  projected  frequency 
of  use)  for  a  family  will  be  the  same  as 
the  sum  of  the  current  work  RVUs 
(weighted  by  projected  frequency  of 
use).  We  reviewed  all  the  RUC 
recommendations.  We  accepted 
approximately  95  percent  and  we 
disagreed  with  approximately  5  percent 
of  the  RUC  recommended  values.  In  the 
majority  of  these  instances,  we  agreed 
with  the  relativity  established  by  the 
RUC.  but  needed  to  adjust  work  RVUs 
to  retain  budget  neutrality. 

We  received  2  recommendations  from 
the  HCPAC.  We  agreed  with  both  of  the 
HCP.^C  recommendations. 


Table  5,  titled  "AMA  RUC  and 
HCPAC  Recommendations  and  CMS 
Decisions  for  New  and  Revised  2004 
CPT  Codes",  lists  the  new  or  revised 
CPT  codes,  and  their  associated  work 
RVTJs,  that  will  be  interim  in  2004.  This 
table  includes  the  following 
information: 

•  A  "#"  identifies  a  new  code  for 
2004 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 

•  Modifier.  A  "26"  in  this  column 
indicates  that  the  work  RVUs  are  for  the 
professional  component  of  the  code. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommendations.  This 
column  identifies  the  work  RVUs 
recommended  by  the  RUC. 

•  HCPAC  recommendations.  This 
column  identifies  the  work  RVUs 
recommended  by  the  HCPAC. 

•  CMS  decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agree")  or  we 
disagreed  with  the  RUC 
recommendation  ("disagree").  Codes  for 
which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  this  table.  An 
"(a)"  indicates  that  no  RUC 
recommendation  was  provided. 

•  2004  Work  RVUs.  This  column 
establishes  the  2004  work  RVUs  for 
physician  work.  These  work  RVUs  may 
differ  from  the  work  RVUs  in  Addenda 
B  and  C  that  reflect  the  adjustments  to 
work  RVX's  to  match  the  MEI  weights. 


Table  6.— AMA  RUC  and  HCPAC  Recommendations  and  CMS  Decisions  for  New  and  Revised  2004  CPT  Codes 


•  CPT  code 

Mod 

#20982  

#21685  

#22532  

#22533  

#22534  

31622 

31623   

31624  

31625   

31628   

31629   

31630  

31631  

#31632  

#31633  

31635   

31640   

33310  

33315  

#34805  

#35510  

#35512  

#35522  

#35525  

#35697  

Description 


RUC  -ec- 

ommenda- 

tion 


HCPAC  rec- 
ommenda- 
tion 


CMS  decision 


2004  work 
RVU 


Ablate,  bone  tumor(s)  perq  

Hyoid  myotomy  &  suspension 

Lat  thorax  spine  fusion  

Lai  lumbar  spine  fusion  

Lat  thor'lumb,  addl  seg  

Dx  bronchoscope  wash  

Dx  bronchoscope 'brush  

Dx  bronchoscope  lavage 

Bronchoscopy  wtiiopsy  (S)  

Bronchoscopy  lung  bx.  each  ... 
Bronchoscopy  needle  bx,  each 
Bronchoscopy  dilate  fx  repr  ... 
Bronchoscopy,  dilate  w  stent  .. 
Bronchoscopy  lung  bx  add"!  ... 
Bronchoscopy  needle  bx  add'l 
Bronchoscopy  w  fb  removal  ... 
Bronchoscopy  w 'tumor  excise 

Exploratory  heart  surgery  .^. 

Exploratory  heart  surgery  

Endovasc  abdo  repair  w/pros  . 

Artery  bypass  graft  

Arten/  bypass  graft  

Artery  bypass  graft  

Artery  bypass  grafi    

Reimplant  artery  each  


7.27 

1300 

2400 

23.12 

6.00 

2.78 

2.88 

2.88 

3.37 

3.81 

4.10 

3.82 

4.37 

1.03 

1.32 

3.68 

4.94 

18.51 

22.37 

21.88 

23  00 

22,50 

21  76 

20.63 

3.00 


Agree 
Agree 
Agree 

Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 


7.27 

1300 

24.00 

23  12 

600 

2  78 

288 

288 

337 

381 

4.10 

382 

4,37 

1,03 

1  32 

368 

4  94 

18  51 

22  37 

21  88 
23,00 

22  50 
21  76 
20  63 

300 
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Table  6.— AMA  RUC  and  HCPAC  Recommendations  and  CMS  Decisions  for  New  and  Revised  2004  CPT 

Codes— Continued 


'CP''"  coae 


Mod 


Descnption 


#36555 

#36557 

#36558 

#36560 

#36561 

#36563 

#36565 

#36566 

#36568 

#36569 

#36570 

#36571 

#36575 

#36576 

#36578 

#36580 

#36581 

#36582 

#36583 

#36584 

#36585 

#36589 

#36590 

#36595 

#36596 

#36597 

#36838 

#37765 

#37766 

37785  .. 

38208  ... 

38209  ... 
43235  ... 
#43237  . 
#43238 
43242  ... 
43259  ... 
43752  .... 
47133  .... 
#47140  ., 
#47141  , 
#47142 
#53500 
#57425 

58545  ^.^. 

58546  .;.. 
58550  .... 

58552  .... 

58553  .... 

58554  .... 
#59070 
#59072 
#59074 
#59076  .. 
#59897  .. 
#61537  .. 

61538  .... 

61539  .... 
#61540  .. 
61543  .... 
#61566  .. 
#61567  ., 
#61863  .. 
#61864  .. 
#61867  .. 
#61368  .. 
#63101  .., 
#63102  .., 


Insert  non-tunnel  cv  cath 

Insert  non-tunnel  cv  cath 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Insert  tunneled  cv  cath  .... 

Repair  tunneled  cv  oath  .. 

Repair  tunneled  cv  cath  .. 

Repair  tunneled  cv  cath  .. 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath   

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath   

Removal  tunneled  cv  cath  

Removal  tunneled  cv  cath  

Mech  remov  tunneled  cv  cath  . 

Mech  remov  tunneled  cv  cath  . 

Repositoin  venous  catheter  .... 

Dist  revas  ligation,  hemo   

Phleb  veins — extrem— to  20  ... 

Phleb  veins — extrem  20  -^ 

Ligate  divide  excise  vein   

Thaw  preserved  stem  cells  

Wash  harvest  stem  cells  

Uppr  gi  endoscopy.  dlagno4is  . 
Endoscopic  us  exam,  esoph  ... 
Uppr  gi  endoscopy  w  us  fn  bx 
Uppr  gi  endoscopy  w'us  fn  bx 
Endoscopic  ultrasound  exam  .. 

Nasal  orogastric  w/stent     ,. , 

Removal  of  donor  liver  

Partial  removal,  donor  liver  

Partial  removal,  donor  liver  

Partial  removal,  donor  liver  

Urethrlys.  transvag  w/scope 

Laparoscopy.  surg.  colpopexy  . 

Laparoscopic  myomectomy   

Laparo-myomectomy,  complex 
Laparo-asst  vag  hysterectomy  . 

Laparo-vag  hyst  inci  I'o  

Laparo-vag  hyst,  complex  

Laparo-vag  hyst  w/to.  compi  ... 
Transabdor^  ammoinfus  w/us 

Umbilical  cord  occlud  w/us   

Fetal  fluid  drainage  w/us  

Fetal  shunt  placement,  w/us  .... 

Fetal  invas  px  w  us  

Removal  of  brain  tissue  .. 
Removal  of  brain  tissue  .. 
Removal  of  bram  tissue  .. 
Removal  of  brain  tissue  .. 
Removal  of  brain  tissue  .. 
Removal  of  brain  tissue  .. 
Incision  of  bram  tissue  .... 
Implant  neuroelectrode 
Implant  neuroelectrode.  add! 

Implant  neuroelectrode  4.. 

Implant  neuroeiectrde,  add'l  .. 
Removal  of  vertebral  boby  ._. 
Removal  of  vertebral  body  .... 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 
ommenda- 
tion 


CMS  decision 


2004  work 
RVU 


268 
2,50 
5.10 
4.80 
6.25 
6.00 
6.20 
600 
6.50 
1  92 
1.82 
5.32 
5.30 
0.67 
3.19 
3.50 
1.31 
3.44 
5.20 
5.25 
1.20 
4.80 
2.27 
3.30 
3.60 
0.75 
1.21 
20.63 
7.35 
9.30 
3.84 
0.56 
0.24 
2.39 
3.99 
503 
7.31 
5.20 
0.82 
t 
55.00 
67.50 
75.00 
12.21  j 
15.75  I 
14.21 
19.00 
14.19 
16.00 
20.00 
22.00 
5.25 
9.00 
5.25 
9.00 
t  ■ 
25.00  , 
26.81 
32.08 
30.00 
29.22 
31.00 
35.50  I 
19.00 
4.50  I 
31.34 
7.92 
32.00 
32.00 


Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 

Agree  

Agree  

Agree  

Agree  .  ... 

Agree  

Disagree 
Disagree 
Agree  ..... 

Agree  

Agree  

Agree  

Agree  

Disagree 

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Agree  

Disagree  . 

Agree  

Disagree  . 

Agree  

Agree  

Agree  


2.68 
2.50 
5.10 
4.80 
6.25 
6.00 
6.20 
6.00 
6.50 
1.92 
1.82 
5.32 
5.30 
0.67 
3.19 
3.50 
1.31 
3.44 
5.20 
5.25 
1.20 
4.80 
2.27- 
3.30 
3.60 
0.75 
1.21 
20  63 
7.35 
9.30 
3.84 
0.00 
0.00 
2.39 
3.99 
5.03 
7.31 
5.20 
068 
t 
55.00 
67  50 
75.00 
12.21 
15.75 
14.21 
19.00 
14.19 
16.00 
20.00 
22.00 
5.25 
9.00 
5.25 
900 
t 
25  00 
26.81 
32.08 
30.00 
29.22 
31.00 
35.50 
13.92 
4.50 
22.96 
7.92 
32.00 
32.00 
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Table  6.— AMA  RUC  and  HCPAC  Recommendations  and  CMS  Decisions  for  Nev\  and  Rev;sed  2004  CRT 

Codes — Continued 


"CPT  code 

Moa 

#63103     

#64449  

#64517   

64680         

#64681     

#65780  

#65781    

#65782   

#67912  

#68371    

#70557   .'. 

#70558     

#70559  

75901     

75902    

#75998  

#76082  

#76083     



#76514   

#76937    

78800       

78801       

78802     

78803   

#78804  

79100      

79400  

#79403    

#85396  

#88112  

88342      

88358       

#88361    

#91110  

95990       

#95991    

• 

96110     

96111    

97537     

#97755  

Description 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 
ommenda- 
tion 


CMS  decision 


2004  work 
RVU 


Removal  vertebral  body  aao-on 

N  block  10)  lumbar  plexus  

N  block  inj,  hypogas  pixs  

Injection  treatment  of  nerve     .... 

injection  treatment  of  ner\'e   

Ocular  reconst.  transplant  

Ocular  reconst.  transplant  

Ocular  reconst.  transplant  

Correction  eyelid  w   implant 

Hanv'est  eye  tissue  alograft  

Mn  brain  w,o  dye  

Mri  brain  w/dye 

Mn  brain  w  b  &  w.'dye  

Remove  cva  device  obstruct 

Remove  cva  lumen  obstruct  

Fluoroguide  for  vein  device  

Computer  mammogram  add-on 
Computer  mammogram  add-on 
Echo  exam  of  eye.  thickness    ... 
Us  guide,  vascular  access 
Tumor  imaging,  limited  area 

Tumor  imaging,  mult  areas  

Tumor  imaging,  whole  body 

Tumor  imaging  (3Di  

Tumor  imaging,  whole  body 

Repeat  hyperthyroid  therapy 

Nonhemato  nuclear  therapy  

Hematopoetic  nuclear  therapy  .. 

Clotting  assay  whole  blood  

Cytopath.  cell  enhance  blood   ... 

Immunohistochemlstry  

Analysis    tumor  

imm.unohistocnemistry,  tumor  .. 

Gi  tract  capsule  endoscopy  

Spin  brain  pump  refil  &  main   .... 
Spin  brain  pump  refil  &  main   ... 

Developmental  test,  lim , 

Developmental  test,  extend   

Community  Work  reintegration  ., 
Assistive  technology  assess  .... 


5.00 
3.00 
2.20 
2.62 
3.55 
10.25 
17.67 
15.00 
5.68 
4.90 
2.90 
3.20 
3.20 
0.49 
0.39 
0.38 
0.06 
0.06 
0.17 
0.30 
0.66 
0.79 
0.86 
1.09 
1.07 
1.32 
1.96 
2.25 
0.37 
1.18 
0.85 
0.95 
0.94 
3.65 
0.00 
0.77 
0.00 
2.60 


0.45 
0.62 


D;sag'ee 
Agree  ... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  ... 
Agree  .... 
Agree  .... 
Agree  ... 
Agree  .... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ■■. 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  .r. 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 


390 
300 
2.20 
2.62 
3.55 
10.25 
17.67 
15.00 
568 
4.90 
290 
3.20 
3.20 
0.49 
0.39 
0.38 
0.06 
0.06 
0.17 
0.30 
066 
079 
086 
1.09 
1.07 
1.32 
1.96 
2.25 
0.37 
1.18 
085 
0  95 
0.94 
3.65 
0.00 
0.77 
0.00 
2.60 
0.45 
0.62 


(a)  No  Final  RUC  recommendation  provided 

#New  CPT  codes 

•All  CPT  codes  copyright  2004  Americar  Medical  Association. 

t  Carrier 


Table  6.  which  is  titled  "AMA  RUC 
ANESTHESIA  RECOMMENDATIONS 
AND  CMS  DECISIONS  FOR  NEW  AND 
RE\'!SED  2004  CPT  CODES",  lists  the 
new  or  revised  CPT  codes  for  anesthesia 
and  their  base  units  that  will  be  interim 
in  2004  This  table  includes  the 
following  information: 


•  CPT  code.  This  is  the  CPT  code  for 

a  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommendations.  This 
column  identifies  the  base  units 
recommended  by  the  RUC. 

•  CMS  decision.  This  column 
indicates  whether  we  agreed  with  the 


RUC  recommendation  ("agree'")  or  we 
disagreed  with  the  RUC 
recommendation  ("disagree").  Codes  for 
which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  this  table. 

•  2004  Base  Units.  This  column 
establishes  the  2004  base  units  for  these 
ser\'ices. 


TABLE  7.— AMA  RUC  ANESTHSIA  RECOMMENDATIONS  AND  CMS  DECISIONS  FOR  NEW  AND  REVISED  CPT 

CODES 


*CPT  coae 

RUC 
Descnption                                  omn^ida         ^^^®  decision 

tion         I 

2003t>ase 
units 

00529*  

01 1 73#  

ANESTH.  CHES'  PARTITION  VIEW  

11  Agree  

12  Aaree  

11 

ANESTH,  FX  REPAIR,  PELVIS  

12 
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Table  7.-AMA  RUC  ANESTHSIA  RECOMMENDATIONS  AND  CMS  DECISIONS  FOR  NEW  AND  REVISED  CPT 

CODES—Continued 


■  CPT  code 


Descnption 


"""^^^ ANESTH.  ANTEPARTUM  MANIPUL 


RUC 
rec- 
ommenda- 
tion 


CMS  decision 


2003  base 
units 


"All  CPT  codes  copyright  2004  American  Medical  Association 
#  New  CPT  code. 


5    Agree 


I 


Discussion  of  Codes  for  Which  There 
Were  \'o  Ri'C  Recommendations  or  for 
Which  the  RI'C  Recommendations  Were 
Not  Accepted 

The  following  is  a  summary  of  our 
rationale  for  not  accepting  particular 
RUC  work  RVU  or  base  unit 
recommendation.s.  It  is  arranged  by  type 
of  service  in  CiPT  order.  Additionally, 
we  also  discuss  those  CPT  codes  for 
which  we  received  no  RUC 
recommendations  for  physician  work 
RV'Us  This  summary-  refers  only  to 
work  RV'Us  or  base  units. 

CPT  code  43752     Naso-  or  oro-gastric 
tube  placement,  requiring  physician's 
skill  and  fluoroscopic  guidance 
Imcludes  fluoroscopy,  image 
documentation  and  report) 

The  RUC  recommended  a  work  RVU 
of  0.82  for  this  service  based  on  a 
comparison  of  this  procedure  to  CPT 
code  44500  While  we  agree  that  CPT 
code  43752  is  similar  in  work  intensity 
to  CPT  code  44500,  we  feel  the  intra-  " 
service  time  is  more  appropriately 
valued  at  the  25th  percentile  (15  " 
minutes  of  intra-service  time  vs.  20 
minutes  of  intra-service  time).  This 
reduces  the  total  time  associated  with 
CPT  code  43752  from  30  minutes  to  25 
minutes.  We  applied  the  ratio  of  the 
RUC  recommended  value  of  0.82  work 
RVU  over  30  minutes  to  the  revised 
intra-service  time  of  25  minutes  to 
assign  0.68  interim  work  RVUs  for  CPT 
code  43752. 

CPT  code  63103      Vertebral 
corpectomy  (vertebral  body  resection), 
partial  or  complete,  lateral  extracavitan,' 
approach  ivith  decompression  of  spinal 
cord  and/or  ner\'e  rootlsl  (e.g..  for  tumor 
or  retropulsed  hone  fragments i;  thoracic 
or  lumbar,  each  additional  segment 
(List  separately  in  addition  to  code  for 
primary  procedure/ 

The  RUC  recommended  a  work  RVU 
of  5.00  for  this  service  based  on  a 
comparison  of  this  procedure  to  CPT 
code  63088.  It  was  unclear  from  the 
clinical  vignettes  supplied  by  the 
specialty  society  whether  the  additional 
corpectomy  would  more  commonly 
involve  the  lumbar  or  the  thoracic 
region  of  the  spine.  There  is  a 
significant  difference  in  work  intensity 


associated  with  the  resection  of  an 
additional  corpus  in  the  thoracic  region 
as  opposed  to  the  lumbar  region.  For 
this  reason  we  applied  the  ratio  of  the 
reference  service  (CPT  code  630S8)  to  its 
primary  service  (CPT  code  63087)  to 
CPT  code  63101  (primarv  service 
associated  with  CPT  63103)  to  assign 
3.90  interim  work  RVUs  for  CPT  code 
63103. 

CPT  code  61863     Twist  drill,  bun- 
hole,  craniotomy,  or  craniectomv  with 
stereotactic  implantation  of 
neurostimulalor  electrode  array  in 
subcortical  site  (e.g.,  thalamus,  globus 
pallidas,  subthalamic  nucleus, 
periventricular,  periaqueductal  gray), 
without  use  of  intraoperative 
microelectrode  recording:  first  array  and 
CPT  code  61867  Twist  drill,  burr  hole, 
craniotomy,  or  craniectomv  with 
stereotactic  implantation  of 
neurostimulator  electrode  array  in 
subcortical  site  (e.g.,  thalamus,  globus 
pallidus,  subthalamic  nucleus, 
periventricular,  periaqueductal  gray), 
with  use  of  intraoperative 
microelectrode  recording:  first  array 

The  RUC  recommended  a  work  RVU 
of  19.00  for  CPT  code  61863  and  31.34 
work  RVUs  for  CPT  code  61867.  These 
two  new  CPT  codes  replace  existing 
CPT  code  61862  (work  RVU=19.34). 
Although  we  agree  with  the  relative 
relationship  established  by  the  RUC  for 
these  services,  in  order  to  retain  budget 
neutrality,  we  adjusted  the  RUC 
recommended  values.  Thus,  the 
recommended  values  were  adjusted  in 
order  that  the  total  relative  values 
remain  constant  before  and  after  the 
inclusion  of  the  new  CPT  codes. 

We  assigned  13.92  work  RVUs  to  CPT 
code  61863  and  22.96  work  RVUs  to 
CPT  code  61867. 

CPT  code  38208     Transplant 
preparation  of  hematopoietic  progenitor 
cells:  thawing  of  previously  frozen 
harvest,  v^ithout  washing  and  CPT  code 
38209  Transplant  preparation  of 
hematopoietic  progenitor  cells;  thawing 
of  previously  frozen  harvest,  with 
washing 

We  continue  to  have  the  same 
concerns  as  outlined  in  the  December 
31,  2002  final  rule  (67  FR  80007)  with 


respect  to  moving  these  codes  from  the 
laboratory  fee  schedule  and  thus 
establishing  relative  values  under  the 
physician  fee  schedule.  We  are 
maintaining  a  status  indicator  "I"  for 
these  services,  making  them  not  valid 
for  payment  under  the  Medicare 
Physician  Fee  Schedule. 

CPT  code  961 1 1     Developmental 
testing  extended  (includes  assessment  of 
motor.  language,  social,  adaptive,  and/ 
or  cognitive  functioning  by  standardized 
developmental  instruments,  eg  Ravlev 
Scales  of  Infant  Development}  ivith 
interpretation  and  report,  per  hour 
Although  we  agree  with  the  RUC 
recommended  work  RVU  of  2.60  for 
CPT  code  96111,  we  note  that  the  tests 
under  this  code  will  no  longer  be  paid 
on  a  per  hour  basis.  That  is.  total 
payment  for  the  services  under  CPT 
code  96111  is  based  on  one  hour  of 
provision  of  the  tests.  It  is  our 
understanding  that  these  tests  can  be 
completed  typically  in  one  hour.  That 
is,  some  of  the  tests  can  be  administered 
in  less  than  one  hour  and  some  may 
require  a  little  more  than  one  hour,  so 
that  the  average  time  for  all  of  the  tests 
works  out  to  be  one  hour.  Therefore, 
regardless  of  the  total  number  of  hours 
it  takes  to  complete  the  services  under 
CPT  code  96111  or  whether  the  services 
are  split  up  and  spread  over  a  number 
of  days,  payment  will  be  made  for  961 1 1 
based  on  only  one  unit/hour  at  2.6 
RVUs. 

Establishment  of  Interim  Practice 
Expense  RVUs  for  New  and  Revised 
Physician's  Current  Procedural 
Terminology  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  Codes  for  2004. 

We  have  developed  a  process  for 
establishing  interim  practice  expense 
RVUs  for  new  and  revised  codes  that  is 
similar  to  that  used  for  work  RVUs. 
Under  this  process,  the  RUC 
recommends  the  practice  expense  direct 
inputs,  that  is,  the  staff  time,  supplies 
and  equipment,  associated  with  each 
new  code.  We  then  review  the 
recommendations  in  a  manner  similar  to 
our  evaluation  of  the  recommended 
work  RVUs. 
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The  RUC  recommendations  on  the 
practice  expense  inputs  for  the  new  and 
revised  2004  codes  were  submitted  to  us 
as  interim  recommendations.  We, 
therefore,  consider  that  these 
recommendations  are  still  subject  to 
further  refinement  by  the  PEAC.  or  by 
us,  if  it  is  determined  that  such  future 
review  is  needed.  We  may  also  revisit 
these  inputs  in  light  of  future  decisions 
of  the  PEAC  regarding  supply  and 
equipment  packages  and  standardized    .^ 
approaches  to  pre-  and  post-service 
clinical  staff  times. 

We  have  accepted,  in  the  interim, 
almost  all  of  the  practice  expense 
recommendations  submitted  by  the  RUC 
for  the  codes  listed  in  the  following 
table  ttled    AM  A  RUC  and  HCPAC 
RVU  Recommendations  and  CMS 
Decisions  for  New  and  Revised  2004 
CPT  Codes." 

We  made  the  following  minor  changes 
to  the  inputs  where  relevant: 

•  We  deleted  the  3-minute  phone 
calls  in  the  post  ser\-ice  period  to 
conform  to  our  established  standard  for 
all  codes  with  10  and  90-day  global 
periods. 

•  We  also  deleted  equipment  when 
individual  items  did  not  meet  the 
minimum  S500  requirement. 

•  We  deleted  certain  equipment  items 
that  represent  indirect,  rather  than 
direct  costs,  including  lead  shielding, 
lead  lined  radioactive  waste  box  and 
lead-lined  sharps  box. 

•  We  deleted  the  L-Block  table  shield 
because  it  is  included  in  the  price  and 
description  of  the  dose  calibrator, 
another  CPEP  equipment  item. 

•  We  made  minor  changes  to  clinical 
labor  and  supplies,  for  several  central 
venous  access  (CVA)  codes  in  order  to 
bring  uniformity  to  this  new  family  of 
codes. 

•  We  assigned,  on  an  interim  basis, 
the  clinical  labor  RN  designation  for 
CPT  code  95991,  physician 
administered  refilling  and  maintenance 
of  spinal  or  brain  implantable  pump, 
until  the  PEAC  has  an  opportunity  to 
review  the  necessity  for  this  clinical 
assignment. 

V.  Update  to  the  Codes  for  Physician 
Self-Referral  Prohibition 

A.  Background 

On  Ianuar\-  4.  2001  we  publi.<;hed  in 
the  Federal  Register  a  final  rule  with 
comment  period.  "Medicare  and 
Medicaid  Programs:  Physicians 
Referrals  to  Health  Care  Entities  With 
Which  Thev  Have  Financial 
Relationships"  (66  PR  856).  That  final 
rule  incorporated  into  regulations  the 
provisions  in  paragraphs  (a),  (b)  and  (h) 
of  section  1877  of  the  Act.  Section  1877 


of  the  Act  prohibits  a  physician  from 
referring  a  Medicare  beneficiar\'  for 
certain  "designated  health  services"  to  a 
health  care  entity  with  which  the 
physician  (or  a  member  of  the 
physician's  immediate  family)  has  a 
financial  relationship,  unless  an 
exception  applies.  In  the  final  rule,  we 
published  an  attachment  listing  all  of 
the  CPT  and  HCPCS  codes  that  defined 
the  entire  scope  of  the  following 
designated  health  services  for  purposes 
s?f  section  1877  of  the  Act:  clinical 
laljoratory  ser\ices;  physical  therapy 
services  (including  speech-language 
pathology  services):  occupational 
therapy  ser\'ices;  radiology  and  certain 
other  imaging  services:  and  radiation 
therapy  ser\ices  and  supplies. 

In  the  Ianuar>'  2001  final  rule,  we 
stated  that  we  would  update  the  list  of 
codes  used  to  define  these  designated 
health  services  (the  "Code  List")  in  an 
addendum  to  the  annual  physician  fee 
schedule  final  rule.  The  purpose  of  the 
update  is  to  conform  the  Code  List  to 
the  most  recent  publications  of  CPT  and 
HCPCS  codes.  The  last  update  of  the 
Code  List  was  included  in  the  December 
31,  2002  physician  fee  schedule  final 
rule  in  Addendum  E  and  was 
subsequently  corrected  in  a  notice  that 
was  published  in  the  Federal  Register 
(68  PR  32400)  on  May  30,  2003. 

The  updated  all-inclusive  Code  List 
effective  January'  1.  2004  is  presented  in 
Addendum  F  in  this  final  rule.  We 
intend  to  publish  annually  the  all- 
inclusive  Code  List  in  an  addendum  to 
the  physician  fee  schedule  final  rule. 
The  updated  all-inclusive  Code  List  will 
also  be  available  on  our  Web  site  at 
httpJ/ww'v.'.cms.hhs.gov/medleam/ 
refphys.asp. 

B.  Response  to  Comments 

We  received  public  comments  on 
three  issues  relating  to  the  most  recent 
Code  List.  The  comments  and  our 
responses  are  stated  below. 

Comment:  One  commenter  noted  that 
we  added  three  new  "Q"  codes  (Q3021, 
Q3022,  and  Q3023)  for  hepatitis  B 
vaccines.  Program  Memorandum  AB- 
02-185  issued  on  December  31,  2002 
deleted  these  HCPCS  codes.  However, 
the  Program  Memorandum  also 
reactivated  the  following  CPT  codes  for 
hepatitis  B  vaccine:  90740,  90743, 
90744. 90746  and  90747. 

Response:  The  commenter  is  correct. 
We  erred  in  adding  the  "Q"  codes  to  the 
list  of  services  that  may  qualify  for  an 
exception  under  42  CFR  411.3'55(h) 
concerning  exceptions  for  preventive 
screening  tests,  immunizations,  and 
vaccines.  This  was  corrected  in  the 
correction  notice  published  on  May  30. 
2003  (68  FR  32400). 


Cnmmpnt:  Some  commenters  objected 
to  the  addition  of  CPT  code  0020T 
(Extracorporeal  shock  wave  therapv: 
involving  plantar  fascia)  to  the  list  of 
physical  therapv  services  for  purposes 
of  the  physician  self-referral 
prohibition.  The  commenters  stated  that 
CPT  0020T  is  currently  a  physician 
service  involving  anesthesia  and 
therefore,  should  not  be  characterized  as 
a  physical  therapy  service. 

Response:  We  agree  with  the 
commenters  and  have  removed  CPT 
code  Q020T  from  the  list  of  designated 
health  services.  Further  discussion  of 
this  comment  and  response  is  included 
in  section  rV.C.2  of  this  preamble 
concerning  the  HCPCS  codes  G0279  and 
G0280  relating  to  extracorporeal  shock 
wave  therapy. 

Comment:  One  commenter  noted  that 
the  armual  Code  List  update  does  not 
include  codes  for  the  following 
designated  health  services:  Durable 
medical  equipment  and  supplies: 
parenteral  and  enteral  nutrients, 
equipment  and  supplies;  prosthetics, 
orthotics  and  prothestic  devices  and 
supplies:  home  health  services: 
outpatient  prescription  drugs:  and 
inpatient  and  outpatient  hospital 
services.  The  commenter  recommended 
that  we  include  the  CPT  and  HCPCS 
codes  for  these  designated  health 
services  in  the  annual  update  and  in  the 
quarterly  updated  Microsoft  Excel 
spreadsheet  of  RVU  values,  global 
periods  and  supervision  levels  for 
Medicare  covered-services  posted  on  the 
CMS  Web  site.  Alternatively,  the 
commenter  requested  that  we  clarify 
that  the  Code  List  is  not  exhaustive  and 
indicate  where  providers  can  obtain 
more  information  on  the  remaining 
categories. 

Response:  As  explained  in  the  lanuarj' 
4,  2001  final  rule  with  comment  (66  FR' 
923),  we  believe  that  the  regulator)' 
definitions  of  the  designated  health 
services  at  issue  are  sufficiently  clear  to 
permit  entities  and  physicians  to 
identifv'  them  readily.  Moreover,  some 
of  these  designated  health  services  are 
not  amenable  to  definition  solely 
through  codes.  Regardless,  to  define 
these  services  through  codes  or  to 
change  the  frequency  of  the  Code  List 
update  would  require  a  change  in  the 
text  of  the  regulatory  definitions  for  the 
various  designated  health  services 
found  in  §411.351.  The  purpose  of  this 
Code  List  is  simply  to  make  those 
ministerial  changes  necessarv'  to 
conform  the  Code  List  to  the  current 
CPT  and  HCPCS  code  publications. 
Making  substantive  changes  to  the 
regulatory  definitions  is  beyond  the 
scope  of  this  update  and  cannot  be 
accomplished  without  first  proposing 
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the  changes  in  a  Notice  of  Proposed 
Rulemaking.  Lastly,  we  cannot  accept 
the  commenter's  suggestion  that  we 
explain  that  the  Code  List  is  not 
exhaustive  because  such  a  statement  is 
false.  The  Code  List  is  exhaustive  with 
respect  to  the  specific  designated  health 
services  that  it  defines,  and  for  the 
reasons  noted  above,  we  are  not 
defining  the  remaining  designated 
health  services  through  codes. 

C.  Revisions  Effective  for  2004 

Tables  7  and  8,  below,  identify  the 
additions  and  deletions,  respectively,  to 
the  comprehensive  Code  List  last 
published  in  Addendum  E  of  the 
December  2002  physician  fee  schedule 
final  rule  and  subsequentlv  corrected  in 
the  May  30.  2003  correction  notice  (68 
FR  32400).  Tables  7  and  8  also  identifv 
the  additions  and  deletions  to  the  lists 
of  codes  used  to  identify  the  items  and 
services  that  may  qualifv  for  the 
exceptions  in  §  411.355(g)  (regarding 
EPO  and  other  dialysis-related 
outpatient  pre.scription  drugs  furnished 
in  or  by  an  end-stage  renal  dialysis 
(ESRD)  facility)  and  in  §  411.355(h) 
(regarding  preventive  screening  tests, 
immunizations  and  vaccines). 

We  will  consider  comments  with 
respect  to  the  codes  listed  in  Tables  8 
and  9  below,  if  we  receive  them  by  the 
date  specified  in  the  DATES  section  of 
this  final  rule. 

Table  8.— Additions  to  the  Physi- 
cian Self-Referral  HCPCS/ 
CPJi  Codes 


0058T 
0059T 
G0027 
G0306 
G0307 
G0328 


Clinical  Laboratory  Services 

Cryopreservation,  ovary  tiss. 
Cryopreservation.  oocyte. 
Semen  analysis 
CBCdiffwbc  w/o  platelet. 
CBC  without  platelet 
Fecal  blood  scrn  immunoassay. 


Physical  Therapy,  Occupational  Therapy, 
and  Speech-Language  Pathology  Services 

97755      Assistive  technology  assess. 

Radiology  and  Certain  Other  Imaging 
Services 


72198 
76082 
76083 
76514 
91110 


Mr  angio  pelvis  w/o  &  w'dye. 
Computer  mammogram  add-on 
Computer  mammogram  add-on 
Echo  exam  of  eye,  thici^ness. 
Gi  tract  capsule  endoscopy. 


Radiation  Therapy  Services  and  Supplies 


G0 173 
G0251 
G0338 
G0339 
G0340 


Stereo  radiosurgery,  complete. 
Linear  ace  based  stero  radio. 
Linear  accelerator  stero  pin. 
Robot  lin-radsurg  com.  first. 
Robt  lin-radsurg  fractx  2-5. 


Table  8.— Additions  to  the  Physi- 
cian Self-Referral  HCPCS/ 
CPT1  Codes— Continued 


Drugs  Used  by  Patients  Undergoing 
Dialysis 


04054 


04055 


Darbepoetin  alfa,  esrd  use. 


Epoetin  alfa,  esrd  use. 


Preventive  Screening  Tests,  Immunizations 
and  Vaccines 


76083 
90655 


Computer  mammogram  add-on. 
Flu  vaccine,  6-35  mo,  im. 


'  CRT  codes  and  descnptions  only  are  copy- 
right 2003  Amencan  Medical  Association.  All 
rights  are  reserved  and  applicable  FARS/ 
DFARS  clauses  apply. 

Table  9.— Deletions  to  the  Physi- 
cian Self-Referral  HCPCS/ 
OPT  1  Codes 


Physical  Therapy,  Occupational  Therapy, 
and  Speech-Language  Pathology  Services 

0020T      Extracorp  shock  wave  tx,  ft. 


Q0086      Physical  therapy  evaluation. 


Radiology  and  Certain  Other  Imaging 
Services 


76085       Computer  mammogram  add-on. 

76831     !  Echo  exam,  uterus. 

G0236      Digital  film  conv 

G0262     Sm  intestinal  image  capsule. 


Radiation  Therapy  Services  and  Supplies 

G0274 

Radiopharm  \x,  non-Hodgkins. 

Dru( 

)S  Used  by  Patients  Undergoing 

Dialysis 

Q9920 

Epoetin  with  hct  <  =  20. 

0992 1 

Epoetin  with  hct  =  21. 

09922 

Epoetin  With  hct  =  22. 

09923 

Epoetin  with  hct  =  23. 

09924 

Epoetin  with  hct  =  24. 

09925 

Epoetin  with  hct  =  25. 

Q9926 

Epoetin  with  hct  =  26. 

09927 

Epoetin  with  hct  =  27 

09928 

Epoetin  with  hct  =  28 

09929 

Epoetin  with  hct  =  29. 

Q9930 

Epoetin  with  hct  =  30. 

Q9931 

Epoetin  with  hct  =  31 . 

09932 

Epoetin  with  hct  =  32. 

Q9933 

Epoetin  with  hct  =  33. 

Q9934 

Epoetin  with  hct  =  34. 

09935 

Epoetin  with  hct  =  35 

Q9936 

Epoetin  with  hct  =  36. 

09937 

Epoetin  with  hct  =  37. 

09938 

Epoetin  with  hct  -  38. 

Q9939 

Epoetin  with  hct  =  39. 

Q9940 

Epoetin  with  hct  >  =  40. 

Prevent! 

w  Screening  Tests,  Immunizations 

1         and  Vaccines 

76085       Computer  mammogram  add-on. 


Table  9.— Deletions  to  the  Physi- 
cian Self-Referral  HCPCS/ 
CPT1  Codes— Continued 


90659      Flu  vacine,  whole,  im. 


'  CRT  codes  and  descriptions  only  are  copy- 
right 2003  American  Medical  Association.  All 
nghts  are  resen/ed  and  applicable  PARS/ 
DFARS  clauses  apply. 

The  additions  specified  in  Table  8 
generally  reflect  new  CPT  and  HCPCS 
codes  that  become  effective  January  1. 
2004  or  that  became  effective  since  our 
last  update.  It  also  reflects  the  addition 
of  codes  recently  recognized  by 
Medicare  for  payment  purposes. 

Additionally,  we  are  adding  two  G- 
codes  {G0173.  "Stereo  radiosurger>', 
complete"  and  G0251.  "Linear  ace 
based  stero  radio")  to  the  category  of 
radiation  therapy  services  and  supplies. 
These  codes  became  effective  for 
Medicare  payment  purposes  in  August 
2000  and  July  2002.  respectively  and 
should  have  been  reflected  in  previous 
Code  Lists. 

Table  8  also  reflects  the  addition  of  2 
new  HCPCS  codes  (Q4054  and  Q4055) 
to  the  list  of  dialysis-related  outpatient 
prescription  drugs  that  may  qualify  for 
the  exception  described  in  §41 1.355(g) 
regarding  those  items.  The  physician 
self-referral  prohibition  will  not  apply 
to  these  drugs  if  they  meet  the 
conditions  set  forth  in  §  411.355(g). 
Table  X  also  reflects  the  addition  of  a 
screening  mammography  code  (CPT 
76083)  and  a  flu  vaccine  code  (CPT 
90655)  to  the  list  that  identifies 
preventive  screening  tests, 
immunizations  and  vaccines  that  may 
qualif^^  for  the  exception  described  in 
§  411.355(h)  for  such  items  and  services. 
The  physician  self-referral  prohibition 
will  not  apply  to  these  seivices  if  they 
meet  the  conditions  set  forth  in 
§41 1.355(h)  concerning  the  exception 
for  preventive  screening  tests, 
immunizations,  and  vaccines. 

Table  8  reflects  the  deletions 
necessan,'  to  conform  the  Code  List  to 
the  most  recent  publications  of  CPT  and 
HCPCS  codes,  as  well  as  additional 
deletions  that  we  have  determined  are 
necessar\'  as  described  below. 

Under  the  category  of  physical 
therapy,  occupational  therapy  and 
speech-language  pathology  services,  we 
are  removing  CPT  code  0020T. 
extracorporeal  shock  wave  therapy  for 
plantar  fascia  consistent  with  the 
response  to  the  comment  discussed  in 
section  IV.C.2  and  VLB  of  this  preamble. 

Under  the  category  of  radiology  and 
certain  other  imaging  services,  we  are 
deleting  CPT  code  76831  for  an  echo 
exam  of  the  uterus.  This  code  should 
never  have  appeared  on  the  Code  List. 
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Our  definition  of  "radiology  and  certain 
other  imaging  .services"  at  §411.351 
specifically  excludes  any  x-ray, 
fluoroscopy  or  ultrasonic  procedure  that 
requires  "the  insertion  of  a  needle, 
catheter,  tube,  or  prolie ',  The  type  of 
procedure  described  by  CPT  code  76831 
involves  infusion  tubing  and  should  be 
removed  from  the  Code  List. 

Under  the  category  of  radiation 
therapy  services  and  supplies,  we  are 
removing  HCPCS  code  G0274  for 
radiopharmaceutical  therapy  for  non- 
Hodgkin's  lymphoma  because  it  is  a 
nuclear  medicine  service.  Our  definition 
of  "radiation  therapy  services  and 
supplies"  at  §411.351  specifically 
excludes  nuclear  medicine  procedures. 
Thus.  HCPCS  code  G02  74  should  never 
have  appeared  on  the  Code  List. 

VI.  Physician  Fee  Schedule  Update  for 
Calendar  Year  2004 

A.  Physician  Fee  Schedule  Update 

The  physician  fee  schedule  update  is 
determined  using  a  formula  specified  by 
statute.  Under  section  1848(d)(4)  of  the" 
Act,  the  update  is  equal  to  the  product 
of  1  plus  the  percentage  increase  in  the 
Medicare  Economic  Index  (MEI) 
(divided  bv  100)  and  1  plus  the  update 
adjustment  factor  (UAF).  For  CY  2004. 
the  MEI  is  equal  to  2.9  percent  (1.029). 
The  UAF  is  -  7,0  percent  (0.930). 
Section  1848(d)(4)(F)  of  the  .^ct  requires 
an  additional  -0.2  percent  (0.998) 
reduction  to  the  update  for  2004.  Thus, 
the  product  of  the  MEI  (1  0291,  the  UAF 
(0.930).  and  the  statutory  adjustment 
factor  (0.998)  equals  the  CY  2004  update 
of  -4.5  percent  (0.9551). 

The  negative  physician  fee  schedule 
update  occurs  under  a  mandatory 
statutory  formula.  The  law  gives  us  no 
alternative  to  reducing  the  physician  fee 
schedule  rates.  Only  Congress  can 
change  the  law  and  avert  a  reduction  in 
2004  physician  fee  schedule  rates. 
Without  a  congressional  act  to  change 
the  law,  the  Department  is  compelled  to 
announce  a  physician  fee  schedule 
update  for  CY  2004  of  -4.5  percent. 
The  Department's  calculations  are 
explained  below. 

B.  Rebasmg  and  Revising  of  the 
Medicare  Economic  Index 

1.  Background 

The  Medicare  Economic  Index  (MEI) 
is  required  by  section  1842(b)(3)  of  the 
Act,  which  states  that  prevailing  charge 
levels  beginning  after  June  30.  1973  may 
not  exceed  tht^  level  from  the  previous 
year  except  to  the  extent  that  the 
Secretary  finds,  on  the  basis  of 
appropriate  economic  index  data,  that  a 
higher  level  is  justified  by  year-to-year 
economic  changes. 


Beginning  luly  1.  1975,  and 
continuing  through  today,  the  MEI  has 
met  this  requirement  by  reflecting  the 
weighted  sum  of  the  annual  price 
changes  of  the  inputs  used  to  produce 
physicians'  services.  As  such,  the  MEI 
attempts  to  be  an  equitable  measure  of 
price  changes  associated  with  physician 
time  and  operating  expenses. 

The  current  form  of  the  MEI  was 
detailed  in  the  November  25,  1992 
Federal  Register  (57  FR  55896)  and  was 
based  in  part  on  the  recommendations 
of  a  Congressionally-mandated  meeting 
of  experts  held  in  March  1987.  Since 
that  time,  the  structure  of  the  MEI  has 
remained  essentially  unchanged,  with 
two  exceptions.  First,  the  MEI  was 
rebased  in  1998  (63  FR  58845),  which 
moved  the  cost  structure  of  the  index 
from  1992  data  to  1996  data.  Second, 
the  methodology  for  adjusting  for 
productivity  was  revised  in  2002  (67  FR 
80019)  to  reflect  the  percentage  change 
in  the  10-year  moving  average  of 
economy-wide  multifactor  productivity. 

We  are  rebasing  and  revising  the  MEI 
for  the  2004  physician  fee  schedule 
update.  The  terms  "rebasing"  and 
"revising",  while  often  used 
interchangeably,  actually  denote 
different  activities.  Rebasing  means 
moving  the  base  year  for  the  structure  of 
costs  of  an  input  price  index,  while 
're\ising  means  changing  data  sources, 
cost  categories,  or  price  proxies  used  in 
the  input  price  index.  As  is  always  the 
case  with  a  rebasing  and  revising 
exercise,  we  have  attempted  to  use  the 
most  recently  available,  relevant,  and 
appropriate  information  to  develop  the 
MEI  cOst  category  weights  and  price 
proxies.  We  detail  below  the  updated 
cost  weights  for  the  MEI  expense 
categories,  our  rationale  for  selecting  the 
price  proxies  in  the  MEI,  and  the  results 
of  rebasing  and  revising  the  MEL 

2,  Use  of  More  Current  Data 

The  MEI  was  last  rebased  and  revised 
in  1998  for  the  1999  physician  fee 
schedule  update  (63  FR' 58845).  The 
base  year  for  that  version  of  the  MEI  was 
1996,  which  means  that  the  cost  weights 
in  the  index  reflect  physicians'  expenses 
in  1996.  However,  we  believe  it  is 
desirable  to  periodically  rebase  and 
revise  the  index  so  that  the  expense 
shares  and  price  proxies  reflect  more 
c:urrent  conditions.  For  this  reason,  we 
are  rebasing  the  MEI  to  reflect 
physicians'  expenses  in  2000,  In 
addition,  we  are  revising  the  cost 
categories  in  the  MEI  and  changing 
three  of  the  proxies  we  currently  use  to 
ensure  that  the  index  is  appropriately 
reflecting  price  changes.  We  will 
continue  to  adjust  the  MEI  using 
economy-wide  multifactor  productivity. 


The  expense  categories  in  the  rebased 
and  revised  MEI  were  primarily  derived 
from  the  2003  AM  A  Physician 
Socioeconomic  Characteristics 
publication  (2003  Patient  Care 
Physician  Sur\'ey  data),  which  measures 
physicians"  earnings  and  overall 
practice  expenses  for  2000.  The  AMA 
data  were  used  to  determine 
expenditure  weights  for  total  expenses, 
physicians'  earnings,  and  malpractice 
expenses,  the  only  information  detailed 
in  this  sur\'ey.  To  further  disaggregate 
the  weights  into  subcategories  reflecting 
more  detailed  expenses,  we  used  data 
from  pre\ious  AMA  surveys,  the  1997 
Bureau  of  Economic  Analysis 
Benchmark  Input-Output  table  (I/O),  the 
2003  Bureau  of  Labor  Statistics  (BLS) 
Employment  Cost  Index  (ECI).  and  the 
2002  Bureau  of  the  Census  Current 
Population  Survey  (CPS). 

3.  Rebasing  and  Revising  Expense 
Categories  in  the  MEI 

a.  Developing  the  Weights  for  Use  in  the 

MEI 

Developing  a  rebased  and  revised  MEI 
requires  selecting  a  base  year  and 
determining  the  number  and 
composition  of  expense  categories  and 
their  associated  price  proxies.  We  are 
rebasing  the  MEI  to  CY  2000.  CY  2000 
was  chosen  as  the  base  year  for  two 
main  reasons:  (1)  CY  2000  was  the  most 
recent  year  for  which  data  were 
available  from  the  AMA,  and  (2)  we 
believed  that  the  CY  2000  data  were 
representative  of  the  changing 
distribution  of  physicians'  earnings  and 
practice  expenses  over  lime. 

Comment:  One  commenter  suggested 
that  we  update  the  weights  in  the  MEI 
to  a  more  recent  base  year,  possibly  CY 
2004.  While  the  commenter  agreed  with 
us  that  there  is  a  lack  of  data  to  do  so, 
the  commenter  suggested  using  the 
price  change  in  each  of  the  proxies  to 
estimate  weights  for  2004  as  an 
alternative  to  2000  data. 

Response:  We  selected  CY  2000  as  the 
base  y^ar  for  two  reasons:  (1)  CY  2000 
data  were  the  most  recent  data  available 
from  the  AMA,  and  (2)  we  felt  the  CY 
2000  data  were  representative  of  the 
changing  distribution  of  physician 
earnings  and  practice  expenses  over 
time.  We  do  not  expect  that  tlie 
experience  of  the  past  3  or  4  years 
would  have  a  significant  impact  on  the 
MEI  for  the  CY  2004  update.      • 
•  particularly  since  changing  the  weights 
from  1996  to  2000  had  such  a  minimal 
effect.  In  addition,  the  price  proxies  that 
we  use  capture  the  current  price 
changes  in  each  of  the  categories  that 
make  up  the  MEI. 


63240 


Federal  Register/ Vol.  68.  No    21fi  Triday.  N-Qvember  7.  2003 /Rules  and  Regulations 


While  we  agree  that  it  would  be 
optimal  to  develop  MEI  weights  based 
on  more  recent  data,  we  recognize  the 
lack  of  data  to  do  so.  We  alst)  recognize 
that  an  alternative  would  be  to  use  price 
changes  in  each  of  the  proxies  to  update 
the  weights  to  a  more  recent  base  year, 
similar  to  the  methodologv  we  used  to 
develop  the  distribution  of  detailed 
practice  expense  categories  in  the 
current  structure.  In  that  case,  we  used 
pri(  e  changes  from  1998  to  2000  to 
develop  weights  for  2000. 

However,  as  we  indicated  in  the 
proposed  rule,  this  method  has  a  major 
drawback  in  that  it  assumes  that  the 
quantity  of  inputs  would  increase  at  the 
same  rate  as  the  price  of  those  inputs. 

Table  10.— Rebased  and  Revised 


This  may  not  be  the  case  over  longer 
time  periods  (for  instance,  2000-2004) 
where  there  is  likely  to  be  substitution 
away  from  more  costly  inputs  toward 
those  which  are  less  costly.  Our 
experience  with  rebasing  indexes  has 
also  shown  that  the  weights  for  major 
categories  do  not  change  very  much 
over  time,  even  though  the  individual 
price  changes  for  those  categories  can 
differ  significantly.  In  addition,  because 
the  MEI  is  a  Laspeyres-type  index,  the 
price  changes  between  the  base  period 
and  the  current  period  are  reflected  in 
the  relative  importance  of  each  category 
in  detennining  the  overall  increase. 
Therefore,  we  feel  that  basing  the  index 
on  CY  2000  data  and  reflecting  current 

Medicare  Economic  Index  Expenditure 
Proxies 


price  changes  likely  represents  a 
reasonable  estimate  of  physicians' 
current  experience. 

We  determined  the  number  and 
composition  of  expense  categories  based 
on  the  criteria  used  to  develop  the 
current  MEI  and  other  CM.S  input  price 
index  expenditure  weights.  These 
criteria  are  timeliness,  reliability, 
relevance,  and  public  availability.  For 
more  information  on  these  criteria,  see 
the  May  9.  2002  Federal  Register  (fi7  PR 
31444)  and  the  detail  later  in  this 
preamble.  Table  10  lists  the  set  of 
mutually  exclusive  and  exhaustive  cost 
categories  that  make  up  the  rebased  and 
revised  MEI. 

Categories,  Weights,  and  Price 


Expense  category 


Total 


P^VSlClan  Earnings  '  

Wages  ana  Saianes  , ""'" 

Benefits  •  Z....... 

Physician  Practice  Expenses .""'"ZZ. 

Nonphysician  Employee  Compensation 

Employee  Wages  and  Salaries  

Prof  Tech  Wages  1'."!!!."" 

Managerial  Wages 

Clencal  Wages  

Services  Wages 

Employee  Benefits  '  

Other  Practice  Expenses  ..!."""!! 

Office  Expenses - 

Professional  Liability  Insurance  ".""'' 

Medical  Equipment 

Pharmaceuticals  and  Medical  Matenals  and  Sup^ 

plies 
Medical  Matenals  and  Supplies 


Pharmaceuticals 
Other  Expenses 


2000— Ex- 
pense 
weigtits^  ^ 


1996— Ex- 
pense 
weights 


Price  proxy 


-f- 


100.000 


100.000 


52.466 

42.730 

9.Z35 

47.534 

18.653 

13.808 

5.887 

3.333 

3.892 

0.696 

4.845 

18.129 

12.209 

3.865 

2.055 

4.319 

2.011 


54.460 

44.197 

10.263 

45.540 

16.812 

12.424 

5.662 

2.410 

3.830 

0.522 

4.388 


AHE- 
ECI- 


-Private. 
Ben:  Pnvate. 


ECl— W/S 
ECl— W/S 
ECl— W/S 
ECl— W'S 
ECl— Ben 


Private  P&T. 
Pnvate  Admin. 
Private  Clerical. 
Pnvate  Service. 
Priv  White  Collar. 


11.581 
3.152 
1.878 
4.516 


CPI(U)— Housing, 

CMS— Prof  Liab.  Phys.  Premiums. 

PPI— Medical  Instruments  &  Equip 


•  Due  to  rounding,  weights  may  not  sum  to  100.000  percent 
-Sources:  i=>»--— -  ■^ "■  ■  ---^ 


■  PPI     Surg   Appliances  and  Supplies/CPl  (U)  Med  Sup- 
plies. 

2-308     PPI     Pharmaceutical  Preparations 

6.433  7.601  ,  CPI-U  All  Items  Less  Food  and  Energy. 


Sur.eyrclS:'^^r^lt^foV^^^^^^^^  Socioeconomic  Statistics.  2003  Edition  (POPS 

Labor  statistics    u  8   Department  of  CommeVcTSau  o   Econom^fr^ivl  iIq^^  ^i^.'  '^^^A'  ^^-  Department  of  Labor.  Bureau  of 

Commerce.  Bureau  of  the  Census,  2002  Current  Popull'.onSu^ev  ^  BenchmarV  input  Output  Tables,  and  U.S.  Department  of 

'Includes  employee  physician  payroll 

■'  Includes  paid  leave 


To  determine  the  expenditure  weights 
for  the  rebased  and  revised  MEI.  we 
used  currently  available  and  statistically 
valid  data  sources  on  phvsician  earnings 
and  practice  expenses.  While  we 
consulted  numerous  data  sources,  we 
used  five  data  sources  to  determine  the 
MEI  expenditure  weights:  (1)  The  2003 
.■\MA  Physician  Socioeconomic 
Statistics  (2000  survey  data)  for  self- 
employed  physicians.  (2)  the  2000-2002 
.•\MA  Physician  Socioeconomic 
Statistics  (1998  data)  for  self-employed 
phvsicians.  (3)  the  March  2003  BLS 


Employment  Cost  Index.  (4)  the  2002 
Bureau  of  the  Census  Current 
Population  Survey,  and  (5)  the  Bureau 
of  Economic  Analysis  (BEA)  1997 
Benchmark  Input-Output  tables  (I/O). 
No  one  data  source  provided  all  of  the 
information  needed  to  determine 
expenditure  weights  according  to  our 
criteria.  The  development  of  each  of  the 
cost  categories  using  these  sources  is 
described  in  detail  below. 


b.  Physician  Earnings 

The  rebased  and  revised  MEI  uses 
AMA  data  on  mean  physician  net 
income  (physician  earnings)  for  self- 
employed  physicians  to  develop  a 
weight  for  physician  earnings.  The 
weight  for  this  expense  category  is 
based  on  A.MA  data  for  2000  and  is 
calculated  as  a  percentage  of  total  mean 
expenses  (physician  earnings  and 
practice  expenses,  including 
malpractice).  The  physician  earnings 
expenditure  category  also  includes 
employee  physician  compensation. 
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Currently,  physician  earnings  and 
overhead  expenses  generated  by 
employee  physicians  are  included  in  the 
AMA  practice  expenses  category. 
However,  we  believe  it  is  appropriate, 
for  our  purposes,  to  place  emplovee 
physician  compensation  in  the  MEI  cost 
category"  of  physician  earnings. 
Including  employee  physician  payroll 
in  physician  earnings  in  the  MEI  is 
•  consistent  with  the  current  pavmeni 
methodologies  in  accordance  with  the 
physician  fee  schedule,  where  the  work 
RVU  is  computed  based  on  what  service 
is  provided  and  not  on  who  pro\'ides 
the  service.  Since  emplovee  phvsicians 
perform  the  same  services  as  self- 
employed  physicians,  employee 
physician  time  is  reflected  in  the  work 
RVU.  By  including  the  compensation  of 
employee  physicians  in  the  physician 
earnings  expense  category,  these 
expenses  will  be  adjusted  by  the 
appropriate  price  proxies  for  time  spent 
by  a  physician. 

To  obtain  further  detail  for  both 
wages/salaries  and  benefits,  the  ratio 
between  these  categories  for  1996  (based 
on  the  1996-based  MEI)  was  updated  to 
2000  using  the  growth  in  the  overall 
Employment  Cost  Index  for  private 
employees  for  wages/salaries  and 
benefits.  Alternative  data  for 
determining  this  split  were  not  readily 
available  from  anv  other  source.  The 
main  shor'xoming  of  this  method  is  that 
any  changes  in  quantity  and  intensity 
{mix  of  physicians)  are  not  reflected. 
However,  faced  with  the  lack  of 
alternative  data,  we  deemed  this 


approach  to  be  the  most  feasible,  and 
the  results  appear  to  be  consistent  with 
anecdotal  evidence  on  this  ratio.  Its 
application  resulted  in  a  wage-fringe 
benefit  split  of  81.4  and  18.6  percent, 
respectively,  in  the  revised  and  rebased 
MEI  compared  with  a  wage-fringe 
benefit  split  of  81.2  and  18.8  percent, 
respectively,  in  the  1996-based  MEI. 

c  Physician  Practice  Expenses 

To  determine  the  remaining 
individual  practice  expense  weights 
other  than  malpractice  expense,  we 
updated  AMA  expense  data  from  1998 
to  2000  using  the  relative  price  change 
in  an  appropriate  price  index.  After  the 
levels  were  updated  to  2000  values,  it 
was  necessar\'  to  normalize  these  levels 
to  equal  the  2000  mean  total  expense 
data  provided  by  the  2003  AMA  survey. 
The  detailed  explanations  for  the 
derivation  of  the  individual  weights  are 
listed  below. 

(i)  Nonphysician  Employee 
Compensation 

The  cost  share  for  nonphysician 
employee  compensation  was  developed 
by  updating  the  1998  AMA 
Socioeconomic  Survey  data  on 
nonphysician  employee  compensation 
costs  for  self-employed  physicians  to 
2000,  using  the  current  proxy  for  this 
category,  and  dividing  the  resulting 
amount  into  total  expenses  (physician 
earnings  plus  practice  expenses)  for 
2000  from  the  AMA  sur\-ey.  We  further 
divided  this  cost  share  into  wages/ 
salaries  and  benefits  using  BLS 


Employment  Cost  Index  data.  The  ECI 
survey  contains  data  on  the  proportion 
of  total  compensation  accounted  for  by 
wages/salaries  and  benefits  (including 
paid  leave)  by  private  industry  health 
services  occupational  categor\'.  These 
proportions  can  be  used  to  distribute  the 
total  nonphysician  employee 
compensation  weight  to  wages/salaries 
and  benefits  for  non-physician 
employees.  We  used  2000  data  from  the 
March  2003  publication.  Although  this 
survey  does  not  contain  data 
specifically  for  offices  of  physicians, 
data  are  available  on  wage/fringe  shares 
for  private  industry  health  services, 
which  include  hospitals,  nursing 
homes,  offices  of  physicians,  and  offices 
of  dentists.  We  believe  the  data  for 
health  ser\'ices  from  the  sur\ey  do 
provide  a  reasonable  estimate  of  the 
split  between  wages  and  fringe  benefits 
for  employees  in  physicians'  offices. 
Data  for  2000  in  the  ECI  survey  for  total 
health  ser\dces  indicate  that  wages  and 
fringe  benefits  are  74.02  percent  and 
25.98  percent  of  compensation, 
respectively.  As  in  the  1996-based  MEI, 
we  will  use  CPS  data  on  earnings  by 
occupation  to  develop  cost  shares  for 
wages  for  nonphysician  occupational 
groups  shown  in  Table  6.  To  arrive  at 
a  distribution  for  these  separate 
categories,  we  multiplied  the  overall 
share  for  nonphysician  employee 
wages/salaries  by  each  of  the 
occupational  proportions  from  the  2000 
CPS.  This  distribution  for  the  1996- 
based  and  2000-based  MEI  are  presented 
in  Table  10. 


Table  11.— Percent  Distribution  of  Nonphysician  Payroll  Expense  by  Occupational  Group:  2000  and  1996 


BLS  occupational  group 


2000  expendi- 
ture Shares 


1996  expendi- 
ture Shares 


Total 

Professional  &  Technical  Workers  

Managers  

Clencal  Workers  

Service  Workers  

'  Due  to  rounding,  weights  may  not  sum  to  100  000  percent. 


100.000 


100  000 


42  635 

24138 

28.187 

5.040 


45.573 

19.398 

30.827 

4.202 


(ii)  Professional  Liability  Expense 

The  weight  for  professional  liability 
expense  was  derived  from  the  2003 
AMA  survey  (2000  data)  and  was 
calculated  as  the  mean  professional 
liability  expense  expressed  as  a 
percentage  of  total  expenses  (physician 
earnings  plus  practice  expenses).  This 
calculation  resulted  in  a  3.865  percent 
share  of  total  costs  in  2000  compared  to 
a  3.152  percent  share  in  the  1996-based 
index.  The  increase  in  weight  for 
professional  liability  insurance 
represents  the  increases  in  both 


premiums  and  the  amount  of  coverage 
purchased  by  physicians  in  2000 
compared  to  1996.  While  the  weight 
does  not  reflect  the  cost  experience  for 
2001  and  2002.  the  proxy  used  in  the 
rebased  and  revised  index  does  reflect 
the  price  increases  associated  with  the 
recent  rise  in  malpractice  costs. 

Comment:  Some  commenters  were 
concerned  that  the  rebased  and  revised 
MEI  does  not  appropriately  reflect  the 
recent  increase  in  professional  liability 
insurance  (PLI)  premiums  that 
physicians  are  experiencing. 


Response:  As  we  indicated  in  the 
proposed  rule,  the  weights  in  the 
rebased  and  revised  MEI  reflect  the 
distribution  of  physicians'  costs  in  CY 
2000  and  do  not  reflect  the  more  recent 
experience  of  physicians,  particularly  as 
it  pertains  to  PLI.  While  it  would  be 
optimal  to  base  the  weights  on  more 
recent  data,  there  is  not  a  more  recent, 
comprehensive  measure  that  would 
meet  our  criteria  for  determining 
weights  in  the  MEI. 

We  also  indicated  that  while  the 
weights  do  not  reflect  the  more  recent 
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experience,  the  proxy  we  use  to  measure 

the  price  change  in  this  category-  does 
reflect  more  recent  price  changes  in 
premiums,  and  is  the  most  current  data 
available  thnnjuh  the  second  quarter  of 
2003.  This  MEl" PLI  data,  like  that  used 
in  the  development  of  the  GPCIs.  does 
ndt  reflect  total  expenditures  on  PLI. 
which  would  be  needed  to  develop 
more  current  weights  for  the  MEI.  In 
order  to  develop  cost  weights, 
expenditure  data  for  all  costs  facing 
physicians  are  needed. 

(iii)  Office.  Medical  Equipment. 
Pharmaceuticals  and  Medical  Materials 
and  Supplies  Expenses,  and  Other 
Expenses 

The  2003  AMA  survey  provides  less 
detail  for  expenses  with  respect  to  prior 
years'  publications.  Therefore,  we 
calculated  the  share  of  each  of  the  above 
categories  by  updating  the  AMA  data  for 
1998  to  2000  using  an  appropriate  price 
proxy.  The  primary  reason  for  using  the 
price  proxy  was  that  we  lacked  other 
data  to  develop  cost  weights  for  each  of 
these  categories.  As  stated  previously, 
the  main  deficiency  of  this  method  is 
that  it  does  not  directly  account  for 
changes  in  the  quantity  or  intensity 
associated  with  these  expenses.  Our 
belief,  however,  was  that  it  was 
important  to  continue  using  these 
detailed  breakouts  so  that  each  would 
be  proxied  by  an  appropriate  price 
index  and  that  the  quantity/intensity 
effects  over  a  short  period  of  time  are 
not  likely  to  be  large.  In  fact,  we  have 
found  that  even  over  longer  periods  of 
time,  the  distribution  of  costs  tends  to 
be  relatively  similar. 

Office  expenses  and  medical 
equipment  levels  were  moved  to  2000 
using  the  growth  from  1998  to  2000  in 
their  respective  MEI  price  proxies.  In 
the  case  of  office  expenses,  we  used  the 
growth  in  the  CPI-II  Housing;  for 
medical  equipment  expenses,  we  used 
the  growth  in  the  PPI  for  Medical 
Instruments  and  Equipment. 

The  share  for  pharmaceuticals 
(prescription  drugs)  and  medical 
materials  and  supplies  was  calculated 
bv  separating  out  pharmaceuticals  and 
other  medical  materials  and  supplies 
using  1997  BEA  Benchmark  Input- 
Output  data.  First,  the  sum  of  all  the 
pharmaceuticals  and  medical  supplies 
categories  from  the  Benchmark  Input- 
Output  tables  for  1997  was  calculated. 
The  share  of  pharmaceuticals  and 
medical  supplies  was  then  calculated  as 
a  percentage  of  this  total  and  applied  to 
the  1997  AMA  medical  supplies  data. 
These  calculated  levels  were  then  aged 
to  2000  using  the  growth  in  an 
appropriate  price  proxy.  We  thought  it 
was  important  and  appropriate  to 


account  for  each  of  these  categories 
separately  so  that  differences  in  relative 
price  growth  between  pharmaceuticals 
(prescription  drugs)  and  other  medical 
materials  and  supplies  would  be  more 
accurately  represented.  The  resulting 
2000  data  for  the  two  separate  categories 
were  then  aggregated  (summed)  together 
to  form  the  overall  total  for  the  share  for 
the  pharmaceuticals  and  medical 
materials  and  supplies  category  in  the 
rebased  and  revised  MEI.  The 
pharmaceuticals  category  was  aged 
using  the  Producer  Price  hidex  (PPI)  for 
Pharmaceutical  preparations  and  the 
medical  materials  and  supplies  category 
was  updated  using  the  PPI  for  surgical 
appliances  and  supplies. 

Finally,  the  Other  Expenses  category 
was  calculated  as  a  residual  (total 
expenses  less  the  percentage  of  all 
categories  currently  accounted  for).  The 
additiorel  detail  for  transpor'ration 
expenses  found  in  the  1996-based  MEI 
was  removed  because  the  data  were  not 
readily  available  for  measurement  of  a 
cost  shate  for  2000.  The  effect  on  the 
MEI  of  removing  the  detail  is  negligible. 
~    Comnient:  One  commenter  suggested 
for  the  purposes  of  future  changes  to  the 
MEI.  that  CMS  consider  inputs  that  are 
vastly  different  than  when  the  MEI  was 
first  developed,  such  as  costs  of 
complying  with  government  regulatory 
requirements  and  interpreter  services 
for  patients. 

Respotise:  We  thoroughly  research 
many  of  the  known  data  sources  on  a 
regular  basis  to  determine  the 
appropriate  number  of  detailed 
categoric  that  make  up  the  MEI.  If  we 
determine  that  a  different  combination 
of  inputs  is  needed  we  will  revise  the 
MEI  to  reflect  a  more  current  cost 
distribution.  However,  CMS  does  not 
have  the  detailed  expenditure  and  price 
data  for  the  types  of  expenditures  the 
commenler  indicated.  CMS  will 
continue  to  work  with  other  outside 
entities  in  the  future  to  ensure  the  MEI 
is  as  accurate  and  representative  as 
possible.  It  should  also  be  noted  that 
these  costs  are  already  captured  in  the 
MEI.  as  all  costs  are  captured  in  the 
index.  ju*t  not  separately  broken  out  for 
the  reasons  previously  Vtated. 

4.  Selection  of  Price  Proxies  for  Use  in 
the  MEI 

After  the  2000  cost  weights  for  the 
rebased  and  revised  MEI  were 
developed,  we  reviewed  the  current  set 
of  price  proxies  to  determine  whether 
they  were  still  the  most  appropriate  for 
each  expenditure  categon,'.  As  was  the 
case  in  the  development  of  the  1996- 
based  MKI  (57  FR  55901),  most  of  die 
indicator?  we  considered  are  based  on 


BLS  data  and  are  grouped  into  one  of 
the  following  five  categories: 

Producer  Price  Indices  (PPls) 

Producer  price  indices  (PPIs)  measure 
price  changes  for  goods  sold  in  other 
than  retail  markets,  Thev  are  the 
preferred  proxies  for  physician 
purchases  at  the  wholesale  level.  These 
fixed-weight  indices  are  a  measure  of 
price  change  at  the  producer  or  at  the 
intermediate  stage  of  production,  a  more 
likely  mode  of  purchase  for  physicians. 

Consumer  Price  Indices  ICPIs) 

Consumer  price  indices  (CPIs) 
measure  change  in  the  prices  of  final 
goods  and  services  purchased  by 
consumers.  Like  the  PPIs.  thev  are  fixed- 
weight.  Since  they  may  not  represent 
the  price  changes  faced  by  producers, 
CPIs  were  used  if  there  were  no 
appropriate  PPI  or  if  the  expenditure 
category  was  similar  to  expenditure  of 
retail  consumers  in  general. 

Average  Hourly  Earnings  lAHEsj 

Average  hourly  earnings  (AHEs)  are 
available  for  production  and 
nonsupervisory  workers  for  specific 
industries  as  well  as  for  the  nonfarm 
business  economy.  They  are  calculated 
by  dividing  gross  payrolls  for  wages/ 
salaries  by  total  hours.  The  series 
reflects  shifts  in  employment  mix  and. 
thus,  is  representative  of  actual  changes 
in  hourly  earnings  for  industries  or  for 
the  nonfarm  business  economy. 

ECIs  for  Wages/Salaries 

These  ECIs  measure  the  rate  of  change 
in  employee  wage  rates  per  hour 
worked,  these  fixed- weight  indices  are 
not  affected  by  shifts  in  industry  or 
occupation  employment  levels  and 
measure  only  the  pure  rate  of  change  in 
wages. 

ECIs  for  Employee  Benefits 

These  ECIs  measure  the  rate  of  change 
in  employer  costs  of  employee  benefits', 
such  as  the  employer's  share  of  Social 
Security  taxes,  pension  and  other 
retirement  plans,  insurance  benefits 
(life,  health,  disability,  and  accident), 
and  paid  leave.  Like  ECIs  for  wages/ 
salaries,  the  ECIs  for  employee  benefits 
are  not  affected  b\-  changes  in  industry 
output  or  occupational  shifts. 

When  choosing  wage  and  price 
proxies  for  each  expense  category,  we 
evaluate  the  strengths  and  weaknesses 
of  each  proxy  variable  using  four 
criteria.  The  first  criterion  is  relevance. 
The  price  variable  should  appropriately 
represent  price  changes  for  specific 
goods  or  services  within  the  expense 
category.  Relevance  may  encompass 
judgments  about  relative  efficiency  of 
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the  market  generating  the  price  and 
wage  increases. 

The  second  criterion  is  reliability  or 
low  sampling  variability.  If  the  proxy 
wage-price  variable  has  a  high  sampling 
variability  or  inexplicable  erratic 
patterns  over  time,  its  value  is  greatly 
diminished,  since  it  is  unlikely  to 
accurately  reflect  price  changes  in  its 
associated  expenditure  category-.  Low- 
sampling  variability  can  conflict  with 
relevance,  since  the  more  specifically  a 
price  variable  is  defined  in  terms  of 
service,  commodity,  or  geographic  area, 
the  higher  the  possibility  of  sampling 
variability. 

The  third  criterion  is  timeliness  of 
actual  published  data.  For  this  reason. 
we  prefer  monthly  and  quarterly  data  to 
annual  data.  The  length  of  time  the  time 
series  data  have  been  published  is  also 
important.  A  well-established  time 
series  is  needed  to  assess  the 
reasonableness  of  the  series  and  to 
provide  a  solid  base  from  which  to 
forecast  future  price  changes  in  the 
series.  We  need  to  forecast  the  MEI  to 
make  Federal  budget  and  Trustees 
Report  estimates. 

The  fourth  criterion  is  public 
availability.  We  prefer  to  use  data 
sources  that  are  publicly  available  for 
our  indices  so  that  the  public  may  track 
each  of  the  individual  components  in 
the  MEI. 

The  BLS  price  proxy  categories 
previously  described  meet  the  criteria  of 
relevance,  reliability,  timeliness,  and 
public  availability.  Below  we  discuss 
the  price-wage  proxies  for  the  rebased 
and  revised  MEI  (shown  in  Table  5). 

(a)  Expense  Categories  in  the  MEI 
Physician  Time 

in  the  rebased  and  revised  MEI.  we 

are  using  the  AHE  for  the  private 
nonfarm  eccmomy  as  the  proxy  for  the 
physician  wages/salaries  component: 
this  is  the  same  price  measure  used  in 
the  1996-based  MEI.  In  our  judgment, 
this  proxy  still  most  closely  comports 
with  Congressional  intent  as  expressed 
in  the  Senate  Finance  Committee's  1972 
report  (S.  Kept.  No.  92-1230  at  191 
(1972)).  It  should  be  noted  that  AHEs 
change  in  accordance  with  changes  in 
the  type  and  mix  of  workers. 

As  we  discussed  extensively  in  the 
November  2.  1998  final  rule  (63  FR 
58848)  and  again  in  the  December  31, 
2002  final  rule  (67  FR  80019).  we 
believe  that  the  current  price  proxy  for 
physicians'  earnings — AHE  in  the 
nonfarm  business  economy — is  the  most 
appropriate  proxy  to  use  in  the  MEI. 
The  AHE  for  the  nonfarm  business 
economy  reflects  the  impacts  of  supply, 
demand,  and  economy-wide 


productivity  for  the  average  worker  in 
the  economy.  Using  this  measure  as  the 
proxy  for  physicians"  earnings  ensures 
parity  in  the  rate  of  change  in  wages  for 
the  average  worker  and  those  for 
physicians.  In  addition,  use  of  this 
proxy  is  consistent  with  the  original 
legislative  intent  that  the  change  in  the 
physicians'  earnings  portion  of  the  MEI 
parallel  the  change  in  general  earnings 
for  the  economy.  Since  earnings  are 
expressed  per  hour,  a  constant  quantity 
of  labor  input  per  unit  of  time  is 
reflected.  The  use  of  the  AHE  data  is 
also  consistent  with  our  using  the  BLS 
economy-wide  multifactor  productivity 
measures  since  economy-wide  wage 
increases  reflect  economy-wide 
productivity  increases. 

Using  the  ECI  for  professional  and 
technical  workers  or  other  occupational- 
specific  wage  proxies  has  a  major 
shortcoming;  in  many  instances, 
occupations  such  as  engineering, 
computer  science,  and  nursing  have 
unique  characteristics  that  are  not 
representative  of  the  overall  economy  or 
the  physician  market.  Specifically,  vvage 
changes  for  such  occupations  can  be 
influenced  by  excess  supply  or  demand 
for  these  types  of  workers.  We  believe 
it  would  not  be  appropriate  to  proxy  the 
physician  earnings  portion  of  the  MEI 
with  a  wage  proxy  that  reflects  these 
other  occupation's  unique 
characteristics.  The  2000-based  MEI  will 
use  the  ECI  for  fringe  benefits  for  total 
private  industn,-  as  the  price  proxy  for 
physician  fringe  benefits,  the  same 
proxy  used  for  the  1996-based  MEI.  This 
means  that  both  the  wage  and  fringe 
benefit  proxies  for  physician  earnings 
are  derived  from  the  nonfarm  private 
sector  and  are  computed  on  a  per-hour 
basis. 

Nonphysician  Employee  Compensation 

As  in  the  1996-based  MEI.  we  used 
Current  Population  Sur\'ey  data  on 
earnings  and  employment  by 
occupation  to  develop  labor  cost  shares 
for  the  nonphysician  occupational 
groups  shown  in  Table  10.  BLS 
maintains  an  ECI  for  each  occupational 
group,  and  we  use  these  ECIs  as  price 
proxies  for  nonphysician  employee 
wages  in  the  2000-based  MEI. 

The  skill  mix  shift  in  employees  of 
physician  offites  in  the  last  few  years 
has  been  towards  managerial 
occupations.  While  these  skill  mix  shifts 
are  captured  in  the  expenditure  weights, 
they  are  appropriately  held  constant  in 
a  Laspeyres  price  index  such  as  the  MEI. 
Skill  mix  shifts,  which  may  reflect  the 
changing  intensity  of  ser\-ices  provided 
in  physicians'  offices,  are  accounted  for 
in  the  payment  system  outside  of  the 
MEI.  The  2000-based  MEI  will  use  the 


ECI  for  fringe  benefits  for  white  collar 
employees  in  the  private  sector  as  a 
proxy  for  nonphysician  benefits  since 
most  nonphysician  employees  in 
physicians'  offices  are  white-collar 
employees.  This  is  the  same  proxy  used 
for  the  1996-based  MEI. 

Office  Expense 

Office  expenses  include  rent  or 
mortgage  for  office  space,  furnishings, 
insurance,  utilities,  and  telephone.  We 
continue  to  use  the  CPI-U  for  housing 
because  it  is  a  comprehensive  measure 
of  the  cost  of  housing,  including  rent, 
owner's  equivalent  rent,  and  the  types 
of  goods  and  services  associated  with 
running  an  office.  This  proxy  covers 
about  80  percent  of  the  population. 

Pharmaceuticals  and  Medical  Materials 
and  Supplies 

This  cost  category  includes  drugs, 
outside  laboratory  work,  x-ray  films, 
and  other  related  services.  There  is  not 
one  price  proxy  that  includes  this 
complete  mix  of  materials  and  supplies. 
In  the  absence  of  one  index,  we 
separately  accounted  for 
pharmaceuticals  and  medical  materials 
and  supplies  in  the  2000-based  MEI. 
•  Medical  Materials  and  Supplies 
We  equally  weighted  two  proxies 
together  (the  PPI  Surgical  Appliances 
and  Supplies  and  the  CPI-U  for  Medical 
Equipment  and  Supplies)  since  one 
proxy  does  not  accurately  measure  the 
price  change  associated  with  these  types 
of  products  used  nor  the  mode  of 
purchase  used  in  physicians'  offices. 
While  both  indexes  include  such  items 
as  bandages,  dressings,  catheters.  I.V. 
equipment,  syringes,  and  other  general 
disposable  medical  supplies  and 
nonprescription  equipment,  the  indexes 
reflect  significant  differences  in  the 
mode  of  purchase.  The  PPI  measures 
actual  transaction  prices  at  the 
wholesale  level,  the  mode  most  likely 
used  by  physicians,  while  the  CPl 
measures  prices  at  the  retail  level  or  the 
final  stage  of  productioii.  The  price 
movements  in  these  two  indexes  can  be 
different  and  we  believe  that  it  is 
appropriate  to  combine  these  indexes 
into  one  proxy  since  physicians  likely 
use  both  purchasing  methods  when 
obtaining  medical  supplies. 

•  Pharmaceuticals 

The  PPI  for  pharmaceutical 
preparations  is  used  to  proxT 
pharmaceutical  prices  in  other  CMS 
market  baskets  and  reflects  the  price 
change  associated  with  the  average  mix 
of  pharmaceuticals  purchased  economy- 
wide.  We  use  the  PPI  for  pharmaceutical 
preparations,  rather  than  the  CPI  for 
prescription  drugs,  because  physicians 
generally  purchase  drugs  directly  from  a 
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wholesaler.  The  PPIs  we  use  measure 
price  changes  at  the  final  stage  of 
production  and  not  intermediate 
production,  however. 

Professional  Liability  Insurance 

It  is  vital  that  the  MEI  accurately 
reflect  the  price  changes  associated  with 
professional  liahility  costs.  Accordingly, 
we  continue  to  incorporate  into  the  NfEI 
a  price  proxy  that  accomplishesthis 
goal  by  making  the  maximum  use  of 
available  data  on  professional  liability 
premiums. 

Each  year,  we  solicit  professional 
liability  premium  data  for  physicians 
from  a  small  sample  of  commercial 
carriers.  This  information  is  not 
collected  through  a  survey  form  but 
instead  is  requested,  on  a  voluntary' 
basis,  from  a  few  national  commercial 
carriers  via  letter.  Generally  between  5 
and  8  carriers  volunteer  this 
information.  For  the  CY  2004  update  we 
were  able  to  obtain  data  from  7  carriers, 
all  of  which  were  in  the  top  15 
companies  in  2001  in  terms  of  market 
share.  While  the  sample  size  certainly 
does  not  cover  the  entire  professional 
liability  insurance  market,  we  have 
attempted  to  maximize  the  market  share 
in  terms  of  both  national  coverage  and 
coverage  within  States. 

As  we  require  for  our  other  price 
proxies,  the  professional  liabilitv  price 
proxy  should  reflect  the  pure  price 
change  associated  with  this  particular 
cost  category.  Thus,  it  should  not 
capture  changes  in  the  mix  or  level  of 
liability  coverage.  To  accomplish  this 
result,  we  obtain  premium  information 
from  commercial  carriers  for  a  fixed 
level  of  coverage,  currently  SI  million 
per  occurrence  and  a  S3  million  annual 
limit.  This  information  is  collected  for 
..ever\'  State  by  physician  specialtv  and 
risk  class.  Finally,  the  State-level, 
physician-specialty  data  are  aggregated 
by  effective  premium  date  to  compute  a 
national  total,  using  counts  of 
physicians  by  State  and  specialty  as 
provided  in  the  AMA  publication, 
Physician  Characteristics  and 
Distribution  m  the  VS. 

The  resulting  data  provide  a  quarterly 
time  series,  indexed  to  a  base  year 
consistent  with  the  MEI  and  reflect  the 
national  trend  in  the  average 
professional  liability  premium  for  a 
given  level  of  coverage.  From  this  series, 
quarterly  and  annual  percent  changes  in 
professional  liability  insurance  are 
estimated  for  inclusion  in  the  NfEI. 

Our  research  has  indicated  that  the 
most  comprehensive  data  on 


professional  liability  costs  are  held  by 
the  State  insurance  commissioners  but 
these  data  are  available  only  with  a 
substantial  time  lag  and,  therefore,  the 
data  currently  incorporated  into  the  MEI 
are  much  more  timely.  We  believe  that, 
given  the  limited  data  available  on 
professional  liability  premiums,  this 
methodology  adequately  reflects  the 
price  trends  facing  physicians. 

Comment:  Several  commenters  were 
concerned  about  the  6.6  percent 
increase  in  the  PLI  component  of  the 
MEI  published  in  the  proposed  rule  and 
felt  that  this  did  not  represent  the  actual 
increase  in  premiums  physicians  are 
experiencing. 

Response:  We  indicated  in  the 
proposed  rule  that  the  6.6  percent 
increase  in  the  PLI  component  of  the 
index  was  based  on  a  forecast.  For  this 
final  rule  we  have  incorporated  actual 
data  (through  the  second  quarter  of 
2003)  that  indicates  that  the  increase  in 
the  proxy  for  the  PLI  component  of  the 
MEI  is  16.9  percent. 

Medical  Equipment 

Medical  equipment  includes 
depreciation,  leases,  and  rent  on 
medical  equipment.  We  will  use  the  PPI 
for  medical  instruments  and  equipment 
as  the  price  proxy  for  this  category, 
consistent  with  the  price  proxy  used  in 
the  1996-based  MEI  and  other'CMS 
input  priae  indexes. 

Other  Exftenses 

This  category  includes  the  residual 
subcategory  of  other  expenses  such  as 
accounting  services,  legal  services, 
office  management  services,  continuing 
education,  professional  association 
memberships,  journals,  professional  car 
expenses,  and  other  professional 
expenses.  In  the  absence  of  one  price 
proxy  or  even  a  group  of  price  proxies 
that  might  reflect  this  heterogeneous 
mix  of  goods  and  services,  we  use  the 
CPI-U  for  all  items  less  food  and  energy, 
consistent  with  the  price  proxy  used  in 
the  1996-based  MEI.  We  also  condensed 
the  structure  compared  to  that  used  in 
the  1996-based  MEI  because  we  lack  the 
data  to  develop  a  representative  weight 
for  transportation,  as  discussed  above. 
This  c;hange  resulted  in  onh^'  a  negligible 
effect  on  the  overall  MEI  over  the  past 
8  years;  the  average  annual  increase 
differs  by  less  than  a  tenth  of  a 
percentage  point  over  that  time. 

(b)  Productivity  Adjustment  to  the  MEI 

In  the  December  2002  final  rule,  we 
indicated  that  we  were  chamging  the 


methodology  for  adjusting  for 
productivity  in  the  MEI.  The  MEI  used 
for  the  2003  physician  payment  update 
reflected  changes  in  the  10-year  moving 
average  of  private  nonfarm  business 
(economy-wide)  multifactor 
productivity  applied  to  the  entire  index: 
we  had  previously  used  economy-wide 
private  nonfarm  business  labor 
productivity  applied  to  the  labor 
portions  of  the  index.  We  will  continue 
to  use  the  new  method,  adjusting  for 
multifactor  productivity  applied  to  the 
entire  index,  in  the  rebased  and  revised 
MEI. 

As  described  in  the  December  31, 
2002  (68  FR  9568)  final  rule,  we  use 
multifactor  productivity  because:  (1)  It 
is  theoretically  more  appropriate  to 
explicitly  reflect  the  productivity  gains 
associated  with  all  inputs  (both  labor 
and  nonlabor);  (2)  the  recent  growth  rate 
in  economy-wide  multifactor 
productivity  appears  to  be  more 
consistent  with  the  current  market 
conditions  facing  physicians;  and  (3)  the 
MEI  still  uses  economy-wide  wage 
changes  as  a  proxy  for  physician  wage 
changes.  We  also  believe  that  using  a 
10-year  moving  average  change  in 
economy-wide  multifactor  productivity 
produces  a  stable  and  predictable 
adjustment  and  is  consistent  with  the 
moving-average  methodology  used  in 
the  1996-based  MEI.  The  adjustment 
will  be  based  on  the  latest  available 
actual  historical  economy-wide 
multifactor  productivity  data,  as 
measured  by  BLS.  For  the  2004  update, 
this  means  using  the  multifactor 
productivity  data  through  2001,  the 
latest  available  information. 

5.  Results  of  Rebasing 

Because  the  rebased  and  revised  MEI 
is  similar  in  structure  to  the  1996-based 
MEI,  updating  the  MEI  from  a  1996  base 
year  to  a  2000  base  year  resulted  in 
small  changes  in  expense  categorv 
weights.  Physicians'  earnings  dropped 
slightly,  from  54.5  percent  of  the  index 
in  1996  to  52.5  percent  in  2000.  The 
expense  shares  for  non-physician 
employee  compensation,  office 
expenses,  professional  liability 
insurance,  and  medical  equipment  all 
rose  slightly,  while  expense  shares  for 
medical  materials  and  supplies  and 
other  expenses  declined. 

The  update  using  the  rebased  and 
revised  MEI  for  the  2004  Physician  Fee 
Schedule  is  an  increase  of  2.9  percent. 
This  incorporates  historical  data 
through  the  second  quarter  of  2003. 
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Table  12.— Annual  Percent  Change  in  the  Revised  and  Rebased  Medicare  Economic  Index,  2004-All 

Categories 


Increase  in  the  Medicare  Economic  Index  Update  for  Calendar  Year  2004 ' 


Cost  categories  and  pnce  measures 


Medicare  Economic  Index  Total,  productivity  ad)usted 

Productivity  10-year  moving  average  of  Multifactor  productivity.'  privatenonfami'bu'siriess  sec^^^^^ 

Medicare  Economic  Index  Total,  without  productivity  adjustment  

1.  Ptiysicians  Own  Time  ' 

a  Wages  and  Salanes  Average  Hourty  Earnings,  private  Nonfann  '"""'"""""""!!!"" 

b   Fnnge  Benefits   Employment  Cost  Index,  benefits,  private  nonfarm      ' 

2.  Ptiysicians  Practice  Expense'  

a.  Nonptiysician  Employee  Compensation  !!!!."!!"!!!!"!!!! 

1  Wages  and  Salanes  Employment  Cost  Index  wages  and  sa'ta'ries.weighted  b^^^  

2,  Fnnge  Benefits   Employment  Cost  Index,  fnnge  benefits,  v^^fiite  collar 

b.  Office  Expense:  Consumer  Price  Index  (CPI-U).  housing ^^^^^^^ 

c.  Drugs  and  Medical  Materials  and  Supplies   "'"""."!""!""!""! 

■    Medical  Matenals  and  Supplies   Producer  Pnce  index    surgicarapphance's'and'supplies/Con- 
sumer  Price  Index  (CPI-Ui.  medical  equipment  and  supplies  (equally  weighted) 

2  Pharmaceuticals  Producer  Price  Index  (PPI  phannaceutical  preparations) 

d.  Professional  Liability  Insurance:  premiums^ 

e.  Medical  Equipment:  PPI.  medical  instruments  and  equipment  !!!!!!!!!!!^!I!!r.!!!!!! 

f.  Other  Expenses   


2000  weights  2 


2004  percent 
changes 


^The  rates  of  histoncal  change  are  estimated  for  the  12-month  period  ending  June  30  2002  which  is  the 

^""^Thr^LnhPe  c'i,^     '^     ,^  ^['?^,  P'°^^  ^^'''^^  '^'^  ^^^^^  ^P°^  "^e  '2*esi  available  Bureau  of  Labor  Statistic 
■  The  weights  shown  for  the  MEI  components  are  the  2000  base-year  weiohts 


n/a 

n/a 

100.000 

52.466 

42730 

9  735 

47.534 

18.653 

13.808 

4.845 

12.209 

2.011 
2  308 
3.865 
2.055 
6.433 


2.9 

0.9 

3.8 

3.6 

3.2 

5.4 

4.0 

3.4 

2.B 

5.0- 

2.5' 

3.1 

1.0 
4.9 

16.9 
2.3 
1.9 


period  used  for  computing  the  cal 
sties  data  as  of  September  22  2002. 


Th=  Mc,  r^  y     w         L.  "^   Lur,,ponenis  are  me  ^uuu  base-year  weights,  which  mav  not  sum  to  subtotals  or  totals  because  of  rnnnriTnn 


by  Its  2000  weight.  The  sum  of  these  products  (weights  multiplied  by  the  pnce  index 

level  for  a  given  year  The  annual  percent  change  ,n  the  MEi  levels  is  an  estimate  o<  pnce  change  over  time  for'a  fixed  market  baskeVofTnpuTs 

ion  nprrpnf  r^ 


;x  leveisi  over  all  cost  categones  yields  the  composite  h'.:L' 


to  physicians  services   Due  to  rounding,  weights  may  not  sum  to  IOC  OOC  percent 

'The  measures  of  productivity,  average  hourly  earnings.  Employment  Cos!  indexes   as  we^ 


dexes  can  be  *ound  on  the  Bureau  of  Labor  Statistics  Web  site  http    stats  bis  gov 
Denved  from  data  collected  from  several  major  insurers  (the  latest  available  f 
quarter  of  2003) 

the  M^& '^^'^^'^'^'^  '^  factored  into  the  MEI  categones  as  an  adjustment  to  the  pnce  vanables.  therefore 


as  the  vanous  Producer  and  Consumer  Pnce  in- 

historicai  percent  change  data  are  for  tie  period  ending  second 

no  explicit  weight  exists  for  productivity  in 


As  is  the  case  with  this  index 
rebasing.  our  experience  in  previous 
rebasing  and  revising  indexes  has  been 
that  there  is  usually  a  \ery  small  effect 
on  the  overall  percent  change.  The 
difference  is  typically  between  zero  and 
0.3  percentage  points  per  vear  on 
average.  The  rebased  and  revised  MEI 
overall  percent  increase  for  the  CY  2004 
update  is  only  0.1  percentage  point 
higher  compared  to  the  1996-based  MEI. 
This  is  also  the  case  for  this  final  rule. 
When  the  MEI  was  last  rebased.  there 
was  no  difference  in  the  average  annual 
percentage  change  from  1985  to  1998. 
When  the  PPS  hospital  indices  were 
rebased.  the  average  difference  in  the 
percentage  change  was  less  than  one- 
tenth  of  a  percentage  point  from  1995  to 
2002 

The  first  reason  for  this  small 
difference  between  the  1996-based  and 
2000-based  MEI  percent  changes  is  that 
the  weight  of  professional  liability 
insurance  increased,  giving  it  a  higher 
relative  importance  in  the  index  in 
2000.  This  category  also  increased  at  a 
faster  pace  than  other  index  categories 
during  2002  and  projected  for  2003, 
resulting  in  an  even  greater  relative 
importance  for  this  index  by  2004  and 


causing  it  to  have  a  larger  effect  on  the 
overall  index  compared  to  the  1996- 
based  MEI. 

In  addition,  the  pharmaceuticals  from 
the  medical  materials  and  supplies 
category  grew  faster  than  the  overall 
medical  materials  and  supplies  in  the 
1996-based  MEI.  In  addition,  the  faster 
growth  in  the  aggregate  medical 
materials  and  supplies  categon,' 
combined  with  a  higher  weight  in  the 
2000-based  index  gave  the  category  a 
higher  relative  importance.  However, 
these  increases  were  mostly  offset  by 
declines  in  weight  of  some  of  the  other 
categories,  most  notably  phvsician 
earnings. 

6.  Adjustments  to  RVUs  To  Match  the 
New  MEI  Weights 

As  discussed  in  the  August  15,  2003 
proposed  rule,  section 
1848(c)(2KB)(ii)ai}  of  the  Act  requires 
that  increases  or  decreases  in  RVUs  may 
not  cause  the  amount  of  expenditures 
for  the  year  to  differ  by  more  than  S20 
million  from  what  expenditures  would 
have  been  in  the  absence  of  these 
changes.  If  this  threshold  is  exceeded, 
we  make  across-the-board  adjustments 
to  preserve  budget  neutrality.  Therefore, 


if  we  adjust  the  work,  practice  expense 
and  malpractice  RVUs  to  match  the  new 
MEI  weights,  we  are  required  by  statute 
to  ensure  that  the  adjustments  do  not 
increase  or  decrease  Medicare 
expenditures  by  more  than  S20  million. 
To  meet  the  requirements  of  the  statute 
and  ensure  that  aggregate  pools  of  RVUs 
match  the  proposed  new  MEI  weights, 
we  considered  two  options.  We 
considered  either  making  no 
adjustments  to  the  physician  work 
RVUs  and  adjusting  only  the  practice 
expense  and  malpractice  RVUs  or 
adjusting  all  3  categories  of  RVUs.  We 
proposed  adjusting  all  3  categories  of 
RVUs  rather  than  adjusting  only  the 
practice  expense  and  malpractice  RVUs. 
which  would  have  resulted  in  a 
reduction  to  the  physician  fee  schedule 
conversion  factor  in  addition  to  the  -4.2 
percent  reduction  that  was  forecasted. 
Specifically,  we  proposed  to  reduce  the 
physician  work  RVUs  by  an  estimated 
0.35  percent  (0.9965)  and  the  practice 
expense  RVUs  by  an  estimated  1.15 
percent  (0.9885)  and  to  increase  the 
malpractice  RVL's  by  an  estimated  21.7 
percent  (1.217)  to  match  the  rebased 
MEI  weights. 
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Comment:  We  received  comments 
from  a  number  of  physician 
organizations  opposing  any  adjustment 
to  the  physician  work  RVUs.  Several  of 
the  comments  appreciated  our 
reluctance  to  reduce  the  physician  fee 
schedule  conversion  factor  by  an 
additional  0.3  percentage  points  when 
there  will  alffiady  be  a  large  reduction 
in  the  physician  fee  schedule  update. 
One  commenter  stated  that  any 
additional  reduction  to  the  physician 
fee  schedule  conversion  factor  would  be 
inappropriate.  However,  these 
comments  also  stated  that  that  the 
,  physician  work  RVUs  should  remain 
constant  and  stable.  There  were  a 
number  of  comments  that  stated  that 
across-the-board  adjustments  should 
never  be  applied  to  the  work  component 
of  the  Resource  Based  Relative  V^alue 
System.  One  comment  indicated  that  we 
should  not  make  any  adjustments  to  the 
work  RVUs  unless  they  are 
recommended  by  the  RUC.  Several  of 
the  comments  stated  that  the  proposed 
adjustments  to  the  RVUs  to  match  the 
MEI  weights  would  not  assist  the 
physician  community  in  addressing  tbe 
professional  liability  crisis  since  any 
increase  in  physician  fees  for  some 
services  will  be  offset  by  reductions  in 
other  services.  Additional  payments  by 
Medicare  to  cover  increased 
professional  liability  costs,  or 
congressional  action,  are  necessary  to 
alleviate  this  problem.  Some  of  the 
comments  indicated  that  CMS  did  not 
provide  sufficient  information  to  make  a 
determination  as  to  how  the  two 
proposals  would  affect  individual  codes 
because  the  adjustments  were  not 
applied  to  the  RVUs  shown  in 
Addendum  B  of  the  proposed  rule. 
Several  of  the  comments  stated  that  the 
stability  of  work  RVUs  is  essential  since 
they  are  used  by  private  payors, 
physician  compensation  systems,  and  in 
productivity  analysis.  The  RUC 
commented  that  they  depend  upon  the 
stability  in  these  values  as  they  review 
new  and  revised  codes,  both  in 
magnitude  estimation  and  in  any 
calculations  regarding  intra-work  per 
unit  of  time  (IWPUT).  One  comment 
suggested  CMS  create  a  separate 
adjustment  factor  to  adjust  payments 
without  changing  the  conversion  factor 
or  the  RVUs.  as  it  did  for  the  first  five- 
year  review  of  the  Medicare  physician 
fee  schedule  in  1995.  We  also  received 
a  comment  urging  us  to  review  the 
Secretary's   'ancillarv-  policies" 
authority  under  section  1848(c)(4)  of 
Act  to  determine  whether  CMS  has 
statutory  authority  to  increase  PLl 
relative  value  units  without  reducing 


the  work  and  practice  expense  relative 
value  units. 

We  also  received  several  comments 
that  expressed  support  for  maintaining 
stability  in  the  practice  expense  RVUs. 
The  comment  stated  "much  like  what  is 
done  with  work  relative  values,  any 
code-level  refinements  due  to  annual 
coding  changes  that  result  in  a  non- 
budget  neutral  impact  should  not  result 
in  a  reduction  of  all  practice  expense 
relative  values.  The  comment  requested 
that  CMS  present  an  analysis  of  this 
issue  in  an  upcoming  proposed  rule  and 
recommended  that  adjustments  related 
to  the  MEI  rebasing  not  be  applied  to  the 
practice  expense  relative  values. 

Response:  We  share  the  concern  about 
establishing  stability  in  the  practice 
expense  RVUs.  As  we  indicated  in  the 
June  28.  2002  proposed  rule  (67  PR 
43851),  "once  the  refinement  process  is 
complete,  we  believe  the  physician 
community  has  a  reasonable  expectation 
that  the  practice  expense  RVUs  will  not 
change  from  year  to  year  unless  furtber 
refinement  is  undertaken."  We  plan  to 
analyze  in  an  upcoming  proposed  rule 
whether  there  are  any  alternatives  to  our 
current  practice  of  rescaling  the  practice 
expense  RVUs  to  apply  budget 
neutrality.  However,  we  disagree  with 
the  comments  that  suggest  we  only 
increase  the  malpractice  expense  RVUs 
and  not  apply  any  adjustments  to  the 
work  and  practice  expense  RVUs  to 
match  the  MEI  weights.  It  is  not  possible 
to  match  the  aggregate  RVUs  to  the  new 
MEI  weights  if  we  make  no  adjustments 
to  both  work  and  practice  expense  and 
adjust  only  the  malpractice  RVUs  and 
the  convCTsion  factor.  While  it  would  be 
possible  to  maintain  budget  neutrality 
for  the  increase  in  malpractice  RVUs  by 
reducing  the  conversion  factor,  the 
aggregate  number  of  RVUs  for  work  and 
practice  expense  would  not  match  the 
MEI  weights  unless  we  could  adjust  at 
least  two  of  the  three  RVUs  in 
combination  with  applying  a 
compensating  adjustment  to  the  CF. 

We  have  considered  the  comment 
suggesting  that  we  use  the  Secretary's 
section  1848(c)  "ancillary"  policies 
authority  to  adjust  the  RVUs  to  match 
the  MEI  weights  but  not  maintain 
budget  neutrality.  Section  1848(c)  states 
that  the  Secretary  may  establish 
ancillary  policies  (with  respect  to  the 
use  of  modifiers,  local  codes,  and  other 
matters)  as  may  be  necessary  to 
implement  this  section."  We  believe 
that  this  section  of  the  statute  must, 
nonetheless,  be  read  consistently  with 
the  requirements  of  section 
1848(c)(2)(B)(ii)(II)  of  the  Act  requiring 
that  changes  to  RVUs  cannot  cause  the 
amount  of  expenditures  to  increase  or 
decrease  by  more  than  $20  million  from 


the  amount  of  expenditures  that  would 
have  been  made  if  such  adjustments  had 
not  been  made.  We  believe  the  statute 
is  clear  and  any  increase  in  the 
malpractice  expense  RVUs  must  be 
offset  by  decreases  to  the  work  and 
practice  expense  RVUs  or  the 
conversion  factor. 

We  also  do  not  believe  that  the  work 
RVUs  should  be  maintained  and  a 
separate  "work  adjustor"  established. 
While  such  policy  was  adopted 
follouing  the  5-year  review  of  physician 
work  in  1997,  we  used  this  procedure 
only  because  the  effect  of  the  work 
adjustor  could  be  removed  once 
resource-based  practice  expense  RVUs 
were  adopted  in  1999.  We  did  not  find 
the  work  adjustor  to  be  desirable.  It 
added  an  extra  element  to  the  physician 
fee  schedule  payment  calculation  and 
created  confusion  and  questions  among 
the  public  who  had  difficulty  using  the 
RVUs  determine  a  payment  amount  that 
matched  the  amount  actually  paid  by 
Medicare. 

We  acknowledge  the  comments  that 
indicate  that  the  work  RVUs  are  used  for 
many  purposes  other  than  Medicare 
payment.  While  our  proposal  would 
slightly  reduce  the  absolute  value  of  the 
physician  work  RVUs.  it  would  not 
change  their  relative  values  since  there 
would  be  a  uniform  decrease  to  all  of 
the  RVUs.  We  believe  the  relative 
relationship  among  the  values  for  the 
services  makes  them  useful  for  analysis 
for  purposes  other  than  Medicare 
payment.  Since  the  relative  values  will 
be  left  unchanged,  we  do  not  believe  the 
work  RVUs  will  lose  their  utility  for 
these  other  uses. 

We  disagree  that  our  proposed  rule 
did  not  provide  enough  information 
upon  which  to  determine  the  impact  on 
payment  for  a  given  service.  The 
proposed  rule  provided  the  specific 
level  of  the  estimated  adjustments. 
While  we  did  not  actually  apply  the 
adjustments  to  the  RV^Us  shown  in 
Addendum  B,  any  interested  party 
could  determine  the  effect  of  our     . 
proposal  on  any  given  service  with  the 
information  we  provided.  We  further 
noted  that  the  adjustments  we  provided 
were  estimated  and  would  change  once 
we  made  final  determinations  of  the 
work,  practice  expense  and  malpractice 
RVUs  for  2004.  For  the  final  rule,  we 
will  reduce  the  work  RVUs  by  0.57 
percent  (0.9943),  the  practice  expense 
by  0.77  (0.9923)  percent  and  increase 
the  malpractice  RVUs  by  19.86  percent 
(1.1986).  We  have  also  modeled  the 
impact  of  our  proposal  by  specialty  in 
the  impact  section  of  this  final  rule. 

With  respect  to  the  comments  about 
our  proposal  and  the  large  increases  in 
professional  liability  premiums,  we 
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have  not  asserted  that  our  policy  to 
adjust  the  RVUs  will  resolve  this  issue. 
While  the  comments  that  our  policy  will 
increase  payments  for  some  service  and 
decrease  payments  for  payments  for 
others  are  correct,  we  note  that 
payments  for  services  with  high 
malpractice  RVUs  will  increase  the  most 
in  payment  while  there  will  be 
negligible  impact  on  payment  for  most 
other  services.  Such  a  policy  will 
improve  our  payment  policies  by  giving 
more  weight  to  the  malpractice  R\TJ  in 
determining  Medicare  total  payment 
consistent  with  the  proportion  that 
professional  liability  expenses  represent 
of  total  physician  expenses.  As 
indicated  in  the  impact  section,  services 
provided  by  cardiac  and  thoracic 
surgeons,  neurosurgeons,  orthopedic 
surgeons.  va.'Scular  surgeons  and 
emergency  physicians  are  increasing  in 
payment  as  a  result  of  this  proposal. 
There  will  be  little  impact  of  these 
adjustments  on  all  other  specialties. 

C.  The  Update  Adjustment  Factor 

Section  1848(d)  of  the  Act  provides 
that  the  physician  fee  schedule  update 
is  equal  to  the  product  of  the  MEI  and 
an  'update  adjustment  factor"  or  UAF. 
The  UAF  is  applied  to  make  actual  and 
target  expenditures  (referred  to  in  the 
law  as  "allowed  expenditures")  equal. 
Allowed  expenditures  are  equal  to 
actual  expenditures  in  a  base  period 
updated  each  year  by  the  SGR.  The  SGR 
sets  the  annual  rate  of  growth  in 


Penod 


allowed  expenditures  and  is  determined 
by  a  formula  specified  in  section  1848(0 
of  the  Act. 

1.  Calculation  Under  Current  Law 

Under  section  1848(d)(4)(A)  of  the 
Act,  the  physician  fee  schedule  update 
for  a  year  is  equal  to  the  product  of— 
(1)  1  plus  the  Secretar>-s  estimate  of  the 
percentage  increase  in  the  MEI  for  the 
year,  divided  by  100  and  (2)  1  plus  the 
Secretary's  estimate  of  the  UAF  for  the 
year.  Under  section  1848(d)(4)(B)  of  the 
Act.  the  UAF  for  a  year  beginning  with 
2001  is  equal  to  the  sum  of  the 
following — 

•  Prior  Year  Adjustment  Component. 
An  amount  determined  bv — 

•  Computing  the  difference  (which 
may  be  positive  oi  negative)  between 
the  amount  of  the  allowed  expenditures 
for  physicians'  services  for  the  prior 
year  (the  year  prior  to  the  year  for  which 
the  update  is  being  determined)  and  the 
amount  of  the  actual  expenditures  for 
such  services  for  that  year; 

•  Dividing  that  difference  bv  the 
amount  of  the  actual  expenditures  for 
such  services  for  that  year:  and 

•  Multiplying  that  quotient  by  0.75. 

•  Cumulative  Adjustment 
Component.  An  amount  determined 
by- 

•  Computing  the  difference  (which 
may  be  positive  or  negative)  between 
the  amount  of  the  allowed  expenditures 
for  physicians'  services  from  April  1, 
1996,  through  the  end  of  the  prior  year 

Table  13 


4/1/96-3/31/97  . 

4/1/97-3/31/98  .. 

4/1/98-3/31/99  .. 

1/1/99-3/31/99  .. 

4/1/99-12/31/99 

1/1/99-12/31/99 

1/1/00-12/31/00 

1/1/01-12/31/01 

1/1/02-12/31/02 

1/1/03-12/31/03 

1/1/04-12/31/04 


Annual  al- 
lowed expend- 
itures 
($  in  billions) 


and  the  amount  of  the  aciual 
expenditures  for  such  sen-ices  during 
that  period: 

•  Dividing  that  difference  bv  actual 
expenditures  for  such  services  for  the 
prior  year  as  increased  by  the 
sustainable  growth  rate  for  the  vear  for 
which  the  update  adjustment  factor  is  to 
be  determined,  and 

•  Multiplying  that  quotient  bv  0.33. 
Section  1848(d)(4)(E)  of  the  Act 

requires  the  Secretary-  to  recalculate 
allowed  expenditures  consistent  with 
section  1848(f)(3)  of  the  Act.  Section 
1848(f)(3)  specifies  that  the  SGR  (and,  in 
turn,  allowed  expenditures)  for  the 
upcoming  calendar  year  (2004  in  this 
case),  the  current  calendar  vear  (2003) 
and  the  prex:eaing  calendar  year  (2002) 
are  to  be  determined  on  the  basis  of  the 
best  data  available  as  of  September  1  of 
the  current  year.  Allowed  expenditures 
are  initially  estimated  and  subsequently 
revised  twice.  The  second  revision 
occurs  after  the  calendar  year  has  ended 
(that  is,  we  are  making  the  final  revision 
to  2002  allowed  expenditures  in  this 
final  rule).  Once  the  SGR  and  allowed 
expenditures  for  a  year  have  been 
revised  twice,  they  are  final. 

Table  13  shows  annual  and 
cumulative  allowed  expenditures  for 
physicians'  services  from  April  1,  1996 
through  the  end  of  the  current  calendar 
year,  including  the  transition  period  to 
a  calendar  vear  system  that  occurred  in 
1999. 


48.9 
50.5 
52.6 
13.3 
42.1 
55.3 
59.4 
62.0 
67.2 
71.7 
77.0 


Cumulative  al- 
lowed expend- 
itures 
($  In  billions) 


FY/CY 
SGR 


1  Allowed  expenditures  for  the  first  quarter  of  1999  are  based  on  the  FY  199Q  SGR 

2  Allowed  expenditures  for  the  last  three  quarters  oJ  iggQ  are  basea  on  the  FY  2000  SGR 


48.9 

N/A 

99.4 

FY  1 998  =  3.2% 

152.0 

FY  1 999  =  4.2% 

V) 

FY  1999  =  4.2% 

(^) 

FY  2000  =  6  9% 

194.1 

FY  1999  20003 

253.4 

CY  2000  =  7.3°'e 

315.5 

CY2001  =4.5% 

382.6 
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Consistent  with  section  1848(d)(4)(E) 
of  the  Act,  table  13  includes  our  final 
revision  of  allowed  expenditures  for 
2002,  a  recalculation  of  allowed 
expenditures  for  2003.  and  our  initial 


estimate  of  allowed  expenditures  for 
2004.  To  determine  the  update 
adjustment  factor  for  2004.  the  statute 
requires  that  we  use  allowed  and  actual 
expenditures  from  April  1, 1996  through 


December  31,  2003  and  the  1004  SGR. 
Consistent  with  section  1848(d)(4)(E). 
we  will  be  making  further  revisions  to 
2003  and  2004  SGRs  and  2003  allowed 
expenditures.  Because  we  have 
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incomplete  actual  expenditure  data  for 
2003.  we  are  using  an  estimate  for  this 
period.  Any  difference  between  current 


estimates  and  final  figures  will  be  taken 
into  account  m  determining  the  update 
adjustment  factor  for  future  years. 


We  are  using  figures  from  table  13  in 
the  statutory  formula  illustrated  below: 


UAF 


Target,,, -Actual  03^  75  ,  target  4;^_i;^o3 -Actual4^o6-i2/o3  ^^  33 


Actual 


03 


Actualgj  xSGRo4 


UAF  =  Update  Adjustment  Factor 
Targeto?  =  .-Mlowed  Expenditures  for 

2003  or  S71.7  billion 
Actual, u  =  Estimated  Actual 

Expenditures  for  2003  =  S77.8 

billion 


Target4/Q^  1  :voi  =  Allowed  Expenditures 

from  4/1/1996-12/31/2002  =  $454.2 

billion 
ActuaU/ge- 1 2A)2  -  Estimated  Actual 

Expenditures  from  4/1/1996-12/31/ 

2003  =  $462.0  billion 


SGRo?  =  7.4  percent  f  1.074) 


$7 1.7 -$77.8      ^,     $454.2 -$462.0      ,,        ^„ 
X.75  +  — — : — X. 33  =  -.090 


$77.8 


$77.8x1.074 


Section  1848(d)(4)(D)  of  the  Act 
indicates  that  the  L'AF  determined 
under  section  1848(d)(4)(Bj  of  the  Act 
for  a  year  may  not  be  less  than  -0.070 
or  greater  than  0.03.  The  calculated  UAF 
nf  -  0.090  is  less  than  the  statutory  limit 
of  -  0.070.  Therefore,  the  UAF  for  2004 
will  be  -0.70. 

Section  1848(d)(4)(A)(ii)  of  the  Act 
indicates  that  1  should  be  added  to  the 
1,'AF  determined  under  section 
1848(dK4)(B)  of  the  Act.  Thus,  .iddmg  1 
to  -0.070  makes  the  update  adjustment 
factor  equal  to  0.930. 

V'll.  Allowed  Expenditures  for 
Physicians'  Services  and  the 
Sustainable  Growth  Rate 

A  Medicare  Sustainable  Growth  Rate 

The  SGR  is  an  annual  growth  rate  that 
applies  to  physicians'  services  paid  for 
by  Medicare.  The  use  of  the  SGR  is 
intended  to  control  growth  in  aggregate 
Medicare  expenditures  for  physicians' 
services.  Payments  for  services  are  not 
withheld  if  the  percentage  increase  in 
actual  expenditures  exceeds  the  SGR 
Rather,  the  physician  fee  schedule 
update,  as  specified  in  section 
1848(d)(4)  of  the  Act.  is  adjusted  based 
on  a  comparison  of  alHwed 
expenditures  (determined  using  the 
SGR)  and  actual  expenditures.  If  actual 
expenditures  exceed  allowed 
expenditures,  the  update  is  reduced.  If 
actual  expenditures  are  less  than 
allowed  expenditures,  the  update  is 
increased. 

Section  1848(0(2)  of  the  AcA  specifies 
that  the  SGR  for  a  year  (beginning  with 
2001)  is  equal  to  the  product  of  the 
following  four  factors: 

(1)  The  estimated  change  in  fees  for 
physicians'  services. 

(2)  The  estimated  change  in  the 
average  number  of  Medicare  fee-for- 
service  beneficiaries. 


(3)  Tha  estimated  projected  growth  in 
real  GDP  per  capita. 

(4)  The  estimated  change  in 
expenditures  due  to  changes  in  law  or 
regulations. 

In  general,  section  1848(0(3)  of  the 
Act  requires  us  to  publish  SGRs  for  3 
different  time  periods,  no  later  than 
November  1  of  each  year,  using  the  best 
data  available  as  of  September  1  of  each 
year.  Under  section  1848(f)(3)(C)(i)  of 
the  Act,  the  SGR  is  estimated  and 
subsequently  revised  twice  (beginning 
with  the  FY  and  CY  2000  SGRs)  based 
on  later  data.  (The  Consolidated 
Appropriations  Reduction  Resolution  of 
2003  (P.L.  108-7)  contained  a  provision 
permitting  revision  of  the  FY  1998  and 
F^'  1999  SGRs.  See  the  February  28, 
2003  Federal  Register  (68  FR  9.S67)  for 
a  discussion  of  these  SGRs.  Under 
section  1848(f)(3)(C)(ii)  of  the  Act,  there 
are  no  fxirther  revisions  to  the  SGR  once 
it  has  been  estimated  and  subsequently 
revised  in  each  of  the  2  years  following 
the  preliminary  estimate.  In  this  final 
rule,  we  are  making  our  preliminary 
estimate  of  the  2004  SGR,  a  revision  to 
the  2003  SGR,  and  our  final  revision  to 
the  2002  SGR. 

B.  Physicians'  Services 

Section  1848(f)(4)(A)  of  the  Act 
defines  the  scope  of  physicians'  services 
covered  by  the  SGR.  The  statute 
indicates  that  the  term  "physicians' 
services"  includes  other  items  and 
services  (such  as  clinical  diagnostic 
laboratory-  tests  and  radiology  services), 
specified  by  the  Secretary',  that  are 
commonly  performed  or  furnished  by  a 
physician  or  in  a  physician's  office,  but 
does  not  include  services  furnished  to  a 
Medicare+Choice  plan  enrollee.  We 
published  a  definition  of  physicians' 
services  for  use  in  the  SGR  in  the 
Federal  Register  (66  FR  55316)  on 


November  1.  2001.  We  defined 
"physicians'  services"  to  include  many 
of  the  medical  and  other  health  services 
listed  in  section  1861  (s)  of  the  Act.  For 
purposes  of  determining  allowed 
expenditures,  actual  expenditures,  and 
SGRs  through  December  31,  2002.  we 
have  specified  that  "physicians' 
services"  include  the  following  medical 
and  other  health  services  if  bills  for  the 
items  and  services  are  processed  and 
paid  by  Medicare  carriers  (and  those 
items  and  services  paid  through 
intermediaries  where  specified): 

•  Physicians'  services. 

•  Services  and  supplies  furnished 
incident  to  physicians'  services. 

•  Outpatient  physical  therapy 
services  and  outpatient  occupational 
therapy  services 

•  Antigens  prepared  by  or  under  the 
direct  supervision  of  a  physician. 

•  Services  of  physician  assistants, 
certified  registered  nurse  anesthetists, 
certified  nurse  midwives,  clinical 
psychologists,  clinical  social  workers, 
nurse  practitioners,  and  clinical  nurse 
specialists. 

•  Screening  tests  for  prostate  cancer, 
colorectal  cancer,  and  glaucoma. 

•  Screening  mammography, 
screening  pap  smears,  and  screening 
pelvic  exams. 

•  Diabetes  outpatient  self- 
management  training  services. 

•  Medical  nutrition  therapy  services. 

•  Diagnostic  x-ray  tests,  diagnostic 
laboratory'  tests,  and  other  diagnostic 
tests  (including  outpatient  diagnostic 
laboratory  tests  paid  through 
intermediaries). 

•  X-ray.  radium,  and  radioactive 
isotope  therapy. 

•  Surgical  dressings,  splints,  casts, 
and  other  devices  used  for  the  reduction 
of  fractures  and  dislocations. 

•  Bone  mass  measurements. 
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C  Provisions  Rflatf^d  tn  thf  Sustainable 
Groiiib  Rate 

Section  2 11  (bj(  1  j  of  the  BBR.\ 
amendea  section  1848(f)(1)  of  the  Act  to 
require  that  three  SGR  estimates  be 
published  in  the  Federal  Register  not 
later  than  November  1  of  everv  year.  In 
this  final  rule,  we  are  publiihing  our 
preliminary  estimate  of  the  SCiR  for 
2004.  a  revised  estimate  t)f  the  SCiR  for 


2003.  and  our  final  determination  of  the 
SGR  for  2002.  Consistent  with  section 
1 848(f)(3)(C)  of  the  Act,  we  are  using  the 
best  data  available  to  us  as  of  September 
1    2003  for  all  of  the  figures. 

D.  Prelwunarx'  Estimate  of  the  SGR  for 
2004 

Our  preliminary  estimate  of  the  2004 
SGR  is  7.4  percent.  We  first  estimated 

TaBlE  14 


Statutory  factors 


Fees     , 

Enrollment  

Real  Per  Capita  GDP 
Law  and  Regulation    .. 


Total 


the  2004  SGR  in  March  and  made  the 
estimate  available  to  the  Medicare 
Payment  Advison,-  Commission  and  on 
our  website.  Table  13  shows  our  March 
estimates  and  our  current  estimates  of 
the  factors  included  in  the  SGR: 


March  estimate 


Current  esti- 
mate 


2.3%  (1.023)  ! 
1.3%  (1.013) 
2.7%  (1.027) 
0.0%  (1.000) 


2.7%  (1.027) 

1.7%  (1.017) 
2.8%  (1  028) 
0.0%  (1 .000) 


6.4%  (1.064)  7.4%  (-.074) 


Note:  Consistent  with  section  1848(f)(2)  of 
tfie  Act.  the  statutory  factors  are  multiplied, 
not  added,  to  produce  the  total  (that  is,  1.027 
X  1.017  X  1.028  X  1.000  =  1.074.)  A  more 
detailed  e.xplanation  of  each  figure  is 
provided  below  in  section  G.l. 


E.  Reiised  SGR  for  2003 

Our  current  estimate  of  the  2003  SGR 
is  6.7  percent.  Table  14  shows  our 
preliminary  estimate  of  the  2003  SGR 
that  was  published  in  the  Federal 

Table  15 


Register  on  December  1,  2002  (67  PR 
80027)  and  our  current  estimate: 


Statutory  factors 

Fees  

Enrollment  

Real  Per  Capita  GDP  '"'"'". 

Law  and  Regulation    

Total  


12/31/02  esti- 
mate 


2.9%  (1.029) 
1.2%  (1.012) 
3.3%  (1.033) 
0.0%  (1.000) 


7.6%  (1.076) 


Current  esti- 
mate 


2.8%  (1  028) 
2.4%  (1.024) 
1.4%  (1.014) 
0.0%  (1  000) 


6.7%  (1.067) 


A  more  detailed  e.xpidnation  of  each 
figure  is  pr(nided  below  in  section  G.2. 


F  Final  Sustainable  Gron'th  Rate  for 
2002 

The  SGR  for  2002  is  8.3  percent.  Table 
16  shows  our  preliminary  estimate  of 
the  SGR  published  in  the  Federal 

Table  16 


Statutorv  factors 


Fees  

Enrollment    

Real  Per  Capita  GDP 
Law  and  Reg   


Total 


Register  on  November  1,  2001  (66  FR 
55317  .  Mur  revised  estimate  published 
in  the  Federal  Register  on  December  31, 
2001  (67  F'K  80028)  and  the  final  figures 
determined  using  the  latest  available 
data; 


11/1/01 
estimate 


12/31/02 

estimate  (^) 


2.3%  (1.023) 
0  7%  (1.007) 

'  7°.  !i  027) 
0  8%  (1.008) 


2.5%  (1.025) 
2.8%  (1.028) 

2.3%  (1,023) 
1.1%  (1.011) 


Final 


2.5%  (1  025' 
3.2%  (1  032 1 

1  4%  (1  01  4  > 
1.0%(1.010j 


5.6%  (1.056)        9.0%  (1.090)        8.3%  (1  083) 


i.vllnH'!£i!T/°'  ^T^.  enrollment  and  real  per  capita  GDP  from  the  12/31/02  final  rule  are  shown  here   We  made  a  subsequent  chanoe  to  the 
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A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  G.2. 

G.  Calculation  of  2004.  2003,  and  2002 
Sustainable  Grov^ih  Rates 

1    Detail  on  the  2004  SGR 

.•\11  of  the  figures  used  to  determine 
the  2004  SGR  are  estimates  that  will  be 
revised  based  on  subsequent  data.  Any 
differences  between  these  estimates  and 
the  actual  measurement  of  these  figures 
\>'il!  be  included  in  future  revisions  of 
the  SGR  and  allowed  expenditures  and 
incorporated  into  subsequent  phvsician 
fee  schedule  updates. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  CY  2004 

This  factor  is  cakiuidted  as  a  weighted 
average  of  the  2004  fee  increases  for  the 
different  types  of  services  included  in 
the  definition  of  phvsicians'  services  for 
the  SGR.  Medu  <il  and  other  health 
services  paid  using  the  physician  fee 
schedule  are  estimated  to  account  for 
approximately  80.3  percent  of  total 
allowed  charges  included  in  the  SGR  in 
2004  and  are  updated  using  the  MEI. 
Thf  MEI  for  2004  is  2.9  percent. 
Diagnostic  laboratorv  tests  are  estimated 
to  represent  approximately  7.4  percent 
nf  .Medicare  allowed  charges  included 
in  the  SGR  in  2004  and  the  costs  of 
these  tests  are  updated  by  the  CPI-U. 
The  CPI-U  for  2004  that  will  be  used  to 
update  clinical  diagnostic  laboratory 
tests  is  2.1  percent.  Drugs  represent  12.3 
percent  of  Medicare  allowed  charges 
included  in  the  SGR.  We  are  projecting 
a  weighted  average  change  in  fees  for 
drugs  that  are  included  in  the  SGR  of 
2.0  percent.  Table  16  shows  the 
weighted  average  of  the  MEI,  laboratorv 
and  drug  price  increases  for  2004: 

Table  17 


Weight 


Update 


Ptiysician   

Laboratory 

Drugs  

Weighted  Aver- 
age   


0.803 

0.074 
0  123 

1.000 


2.9 
2.1 
2.0 

2.7 


After  taking  into  account  the  elements 
described  in  table  16.  we  estimate  that 
the  weighted-average  increase  in  fees  for 
physicians'  services  in  2004  under  the 
SGR  (hefore  applying  any  legislative 
adjustments)  will  be  2.7  percent. 

Factor  2— The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees 
from  2003  to  2004 

This  factor  is  our  estimate  of  the 
percent  change  in  tlie  average  number  of 
fee-for-service  enrollees  from  2003  to 


2004.  Services  provided  to 
Medicare-t-Choice  (M-t-C)  plan  enrollees 
are  outside  the  scope  of  the  SGR  and  are 
excluded  from  this  estimate.  Our 
actuaries  estimate  that  the  average  ** 

number  of  Medicare  Part  B  fee-for- 
service  enrollees  will  increase  by  1.7 
percent  from  2003  to  2004.  Table  18 
illustrates  how  this  figure  was 
determined: 


Table  18 


Overall  .. 
Medicare 

*Choic9 

Net  

Percent  Irtcrease 


2004 


'39.013 

'  4  606 
'  34.407 

2  1.7 


'  Millions. 
'  Percent. 

An  important  factor  affecting  fee-for- 
service  enrollment  is  beneficiary' 
enrollment  in  Medicare-fChoice  plans. 
Because  it  is  difficult  to  estimate  the 
size  of  the  Medicare-t-Choice  enrollee 
population  before  the  start  of  a  calendar 
year,  at  this  time,  we  do  not  know  how 
actual  enrollment  in  Medicare+Choice 
plans  will  compare  to  current  estimates. 
For  this  reason,  the  estimate  may  change 
substantially  as  actual  Medicare  fee-for- 
service  enrollment  for  2004  becomes 
known. 

Factor  3— Estimated  Real  Gross 
Domestic  Product  Pe-  Capita  Growth  in 
2004 

We  estimate  that  the  growth  in  real 
per  capita  GDP  from  2003  to  2004  will 
be  2.8  percent.  Our  past  experience 
indicates  that  there  have  also  been  large 
changes  in  estimates  of  real  per  capita 
GDP  growth  made  before  the  year  begins 
and  the  actual  change  in  GDP  computed 
after  the  year  is  complete.  Thus,  it  is 
likely  that  this  figure  will  change  as 
actual  information  on  economic 
performance  becomes  available  to  us  in 
2004. 

Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  CY  2004  Compared  With 
CY  2003 

Wo  are  not  projecting  any  change  in 
spending  in  2004  due  to  changes  in  law 
or  regulations. 

2.  Detail  on  the  2003  SGR 

A  more  detailed  discussion  of  our 
revised  estimates  of  the  four  elements  of 
the  2003  SGR  follows. 


Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  2003 

This  factor  was  calculated  as  a 
weighted  average  of  the  2003  fee 
increases  that  apply  for  the  different 
types  of  services  included  in  the 
definition  of  phvsicians'  services  for  the 
SGR. 

We  estimate  that  services  paid  using 
the  physician  fee  schedule  account  for 
approximately  82.7  percent  of  total 
allowed  charges  included  in  the  SGR  in 
2003.  These  services  were  updated 
using  the  2003  MEI  of  3.0  percent.  We 
estimate  that  diagnostic  laboratorv  tests 
represent  approximately  7.1  percent  of 
total  allowed  charges  included  in  the 
SGR  in  2003.  These  services  were 
updated  by  the  2003  CPI-U  of  1.1 
percent.  W?  estimate  that  drugs 
represent  10.2  percent  of  Medicare 
allowed  charges  included  in  the  SGR  in 
2003   Pursuant  to  section  1842(o)  of  the 
Act,  Medicare  pays  for  drugs  based  on 
95  percent  of  A\VP.  Using  wholesale 
pricing  information  and  Medicare 
utilization  for  drugs  included  in  the 
SGR.  we  estimate  weighted  average  fee 
increases  for  drugs  of  1.9  percent  in 
2003.  Table  19  shows  the  weighted 
average  of  the  MEI,  laboratorv  and  drug 
price  increases  for  2003: 

Table  19 


Weight 


Update 


Physician  

Laboratory 

Drugs  

Weighted  Aver- 
age   


0.827 
0.071 
0.102 

1.000 


3.0 
1.1 
1.9 

2.8 


After  taking  into  acciumt  the  elements 
described  in  table  19,  we  estimate  that 
the  weighted-average  increase  in  fees  for 
physicians'  services  in  2003  under  the 
SGR  (before  applying  any  legislative 
adjustments)  will  be  2.8  percent 

Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees 
from  2002  to  2003 

Our  actuaries  estimate  that  the 
average  number  of  Medicare  Part  B  fee- 
for-ser\'ice  enrollees  (excluding 
beneficiaries  enrolled  in  M-*-C  plans) 
increased  by  2.4  percent  in  2003.  Table 
20  illustrates  how  we  determined  this 
figure: 

Table  20 

[In  millions] 


2002 


2003 


Overall 


38.074 


38.535 
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Table  20— Continued 

[in  millions] 


2002 

2003 

Medicare 
■^Choice  

5,005 
33  069 

4689 

33  847 
2  4% 

Net  

Percent  Increase 

1 

Our  actuaries'  estimate  of  the  2.8 
percent  change  in  the  average  number  of 
fee-for-service  enrollees.  net  of 
Medicare+Choice  enrollment  for  2003. 
compared  to  2002  is  different  from  our 
preliminary  estimate  (1.2  percent  for 
2003  from  the  December  31,  2002  final 
rule  (67  FR  80029))  because  the 
historical  base  from  which  our  actuarial 
estimate  is  made  has  changed.  We  now 
have  complete  information  on  Medicare 
fee-for-service  enrollment  for  2002  that 
is  different  than  the  figure  we  used  erne 
year  ago.  Further,  we  now  have 
information  on  actual  fee-for-service 
enrollment  for  the  first  8  months  of 
2003.  We  would  caution  that  our 
estimate  of  fee-for-service  enrollment  for 
2003  could  change  again  once  we  have 
complete  information  for  the  entire  year. 

Factor  3— Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growlh  in 
2003 

We  estimate  that  the  growth  in  real 
per  capita  GDP  will  be  1,4  percent  in 
2003,  Our  past  experience  indicates  that 
there  have  also  been  large  differences 
between  our  estimates  of  real  per  capita 
GDP  growth  made  prior  to  the  vear's 
end  and  the  actual  change  in  this  factor. 
Thus,  it  is  likely  that  this  figure  will 
change  further  as  complete  actual 
information  on  2003  economic 
performance  becomes  available  to  us  in 
2004 

Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  2003  Compared  With 
2002 

There  .vere  no  statutorv  or  regulatory 
changes  that  affected  Medicare 
expenditures  for  servdces  included  in 
theSGR  in  2003. 

3.  Detail  on  the  2002  SGR 

A  more  detailed  discussion  of  our 
revised  estimates  of  the  four  elements  of 
the  2002  SGR  follows. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  .\pplving 
Legislative!  Adjustments)  for  2002 

This  factor  was  calculated  as  a 
weighted  average  of  the  2002  fee 
increases  that  apply  for  the  different 
types  of  services  included  in  the 


definition  of  physicians"  services  for  the 
SGR. 

Services  paid  using  the  physician  fee 
schedule  accounted  for  approximately 
84.1  percent  of  total  Medicare  allowed 
charges  included  in  the  SGR  in  2002, 
and  are  updated  using  the  MEl.  The  MEI 
for  2002  was  2.6  percent.  Diagnostic 
laboratory  tests  represent  approximately 
7.2  of  total  Medicare  allowed  charges 
included  in  the  SGR,  and  are  tvpicallv 
updated  by  the  CPI-U.  However,  the  ' 
BBA  required  a  0,0  percent  update  in 
2002  for  laboratory  services.  Drugs 
represented  approximately  8.7  percent 
of  total  Medicare  allowed  charges 
included  in  the  SGR  in  2002.  Pursuant 
to  section  1842(o)  of  the  Act.  Medicare 
pays  for  drugs  based  on  95  percent  of 
AWP.  Using  wholesale  pricing 
information  and  Medicare  utilization  for 
drugs  included  in  the  SGR.  we  estimate 
a  weighted  average  fee  increase  for 
drugs  of  2.8  percent  in  2002.  Table  21 
shows  the  weighted  average  of  the  MEI, 
laboratorv  and  drug  price  increases  for 
2002: 

Table  21 


Weight 


Update 


Pliysician  

Laboratory 

Drugs  

Weighted  Aver- 
age   


After  taking  into  account  the  elements 
described  in  table  21,  we  estimate  that 
the  weighted-average  increase  in  fees  for 
physicians'  services  in  2002  under  the 
SGR  (before  applying  any  legislative 
adjustments)  was  2,5  percent. 

Factor  2— The  Percentage  Change  in  the 
•Average  .Number  of  Part  B  Enrollees 
from  2001  to  2002 

We  estimate  the  increase  in  the 
average  number  of  fee-for-service 
enrollees  (excluding  beneficiaries 
enrolled  in  M-t-C  plans)  from  2001  to 
2002  was  3.2  percent.  Our  calculation  of 
this  factor  is  based  on  complete  data 
from  2002.  Table  22  illustrates  the 
calculation  of  this  factor: 


Table  22 

In  millions] 

2001 

2002 

Overall  

37.650 

5.608 
32.041 

38  074 

Medicare 

+Choice  

Net  

Percent  Increase 

5005 

33.069 

3  2% 

Factor  3— E.stimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  in 
2002 

We  estimate  that  the  growth  in  real 
per  capita  GDP  was  1.4  percent  in  2002. 
This  is  a  final  figure  based  on  complete 
data  for  2002. 

Factor  4 — Percentage  Change  in 
Expenditures  for  Ph\si(ians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  2002  Compared  With 
2001 

Sections  101  through  104  of  the  BIPA 
added  Medicare  coverage  for  a  variety  of 
new  services  that  will  affect  the  2002 
SGR.  In  addition,  section  112  of  BIPA 
made  changes  that  will  result  in 
additional  Medicare  coverage  for  certain 
drugs  that  will  affect  2002  spending  for 
ser\ices  included  in  the  SGR.  Prior  to 
the  enactment  of  the  BIPA.  Medicare 
paid  only  for  drugs  that  cannot  be  self- 
administered  by  the  patient.  BIPA 
allows  Medicare  to  pay  for  drugs  that 
can  be,  but  are  not  usually,  self- 
administered.  Accordingly,  we  are 
accounting  for  the  increased  Medicare 
drug  expenditures  that  will  result  from 
implementation  of  section  112  of  the 
BIPA.  We  are  also  adjusting  this  factor 
to  account  for  including  screening 
mammography  ser\'ices  in  the  SGR 
consistent  with  our  discussion  of  this 
issue  in  the  November  1,  2001  Federal 
Register  (66  FR  55318).  After  tak.iij, 
these  provisions  into  account,  our  final 
estimate  of  the  percentage  change  in 
expenditures  for  physicians'  ser\'ices 
resulting  from  changes  in  law  or 
regulations  is  1.0  percent  for  2002. 

\III,  Anesthesia  and  Ph\si(ian  lee 
Schedule  (^inversion  Fa(1f)rs  for 
Calendar  Year  2004 

The  2004  physician  fee  schedule  CF 
will  be  S35.1339.  The  2004  national 
average  anesthesia  conversion  factor  is 
S16.43. 

The  specific  calculations  to  determine 
the  physician  fee  schedule  and 
anesthesia  CFs  for  2004  are  explained 
below. 

Detail  on  Calculation  of  the  2004 
Physician  Fee  Schedule  Conversion 
Factor 

Physician  Fee  Schedule  Conversion 
Factor 

Under  section  1848(d)(1)(A)  of  the 
Act,  the  physician  fee  schedule  CF  is 
equal  to  the  CF  for  the  previous  vear 
multiplied  by  the  update  determined 
under  section  1848(d)(4)  of  the  Act. 

We  are  illustrating  the  calculation  for 
the  2004  physician  fee  schedule  CF  in 
table  23: 
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Table  23 


2003  Conversion  Factor 

2004  Update  

2004  Conversion  Factor 


$36.7«56 

0.9551 

$35.1339 


Anesthesia  Fee  Schedule  Conversion 
Factor 

Anesthesia  services  do  not  have  RVUs 
like  other  physician  fee  schedule 
services.  Therefore,  we  account  for  any 
necessary  RVU  adjustments  through  an 
adjustment  to  the  anesthesia  fee 
schedule  CF.  We  are  adjusting  the 
anesthesia  CF  to  reflect  the  RVT.Js 
adjustments  being  made  to  all  other 
physician  fee  schedule  services  to 
match  the  revised  MEI  weights.  The 
2003  anesthesia  CF  is  $17.05.  Physici.in 
work  represents  79.02  percent  of  the 
anesthesia  CF  (0.7902).  We  are 
decreasing  this  portion  of  the  anesthesia 
CF  by  0.57  percent  (0.9943).  Practice 
expenses  represent  13.75  percent 
(0.1375)  of  the  anesthesia  CF.  We  are 
reducing  this  portion  of  the  anesthesia 
conversion  factor  by  0.77  percent 
(0.9923)  for  the  adju.stment  to  match  the 
RVUs  with  the  MEI  weights.  In  addition, 
we  are  increasing  the  practice  expense 
portion  of  the  anesthesia  CF  by  0.18 
percent  (1.0018)  for  changes  to 
anesthesia  practice  expenses  resulting 
from  the  refinement  of  practice  expense 
RVUs.  Taken  together,  we  are  reducing 
the  practice  expense  portion  of  the 
anesthesia  fee  schedule  CF  bv  0.59 
percent  (0.9923  x  1.0018  =  0.9941). 
Professional  liability  insurance 
represents  7,23  percent  (0.0723)  of  the 
anesthesia  CF.  We  are  increasing  this 
portion  of  the  anesthesia  CF  by  19.86 
percent  (1.1986).  Taken  together,  the 
adjustments  to  the  work,  practice 
expense  and  malpractice  portions  of  the 
anesthesia  CF  result  in  a  total 
adjustment  of  1  090  percent  (0.7903 
*0.9943)  +  ((0.1347  x  0.9941)  +  (0.0723 
X  1.1986)  =  1.0090.  To  determine  the 
anesthesia  fee  schedule  CF  for  2004.  we 
used  the  following  figures: 

Table  24 

2003  Anesthesia  Conversion  Fac- 
tor    <    $17.0522 

Adjustments  to  match  MEI 
weights  and  practice  expense 
factor  1  0090 

2004  Update  I        0.9551 

2004  Anesthesia  Conversion  Fac- 
tor        $16.4339 

IX.  Teleheaith  Originating  Site  Facility 
Fee  Payment  Amount  Update 

Section  1834(m)  of  the  Act  establishes 
the  payment  amount  for  the  Medicare 
teleheaith  originating  site  facility  fee  for 


teleheaith  services  provided  from 
October  1,  2001,  through  December  31 
2002,  at  $20.  For  teleheaith  services 
provided  on  or  after  January  1  of  each 
subsequent  calendar  year,  the  teleheaith 
originating  site  facility  fee  is  increased 
by  the  percentage  increase  in  the  MEI  as 
defined  in  section  1842(i)(3)  of  the  Act. 
The  MEI  increase  for  2004  is  2.9 
percent. 

Therefore,  for  CY  2004,  the  payment 
amount  for  HCPCS  code  •'Q3014', 
teleheaith  originating  site  facility  fee"  is 
80  percent  of  the  lesser  of  the  actual 
charge  or  $21.20. 

The  Medicare  teleheaith  originating 
site  facility  fee  and  MEI  increase  by  the 


applicab 


e  time  period  is  shown  below. 
TABLE  25 


Facility  fee 


MEI  in- 
crease 


Period 


(percent) 

$20.00  

N/A 

10/01/2001-12/31/ 
2002 

$20.60  ...... 

3.0 

01/01/2003-12/31/ 
2003 

$21.20   ..... 

2.9 

01/01/2004^12/31/ 

1 

2004 

f 

X.  Provisions  of  the  Final  Regulations 

This  final  rule  with  comment  period 
adopts  the  provisions  of  the  August 
2003  proposed  rule  except  as  noted 
elsewhere  in  the  preamble.  The 
following  is  a  highlight  of  the  changes 
made  from  the  proposed  rule. 

For  geographic  practice  cost  indices, 
based  upon  tie  volatility  of  the 
premium  data  collected,  our  review  of 
the  comments  received  on  the  August 
15,  2003  proposed  rule,  and  our  review 
of  malpractice  GPCIs,  we  have  modified 
some  of  our  GPCI  calculations  and 
assumptions.  We  reduced  the  overall 
impact  associated  with  revision  to  the 
malpractice  GPCIs  by  a  factor  of  50 
percent  to  mitigate  for  the  volatility  of 
the  data.  As  directed  by  the  statute,  we 
will  implement  half  of  this  change  in 
the  first  year  (CY  2004)  and  half  of  this 
change  in  the  second  year  (CY  2005). 

For  the  creation  G  codes  for 
monitoring  heart  rhythms  issue,  based 
on  concerns  raised  by  commenters,  we 
will  not  proceed  with  the  proposed 
HCPCS  codes  because  we  want  to 
ensure  that  any  HCPCS  codes 
developed,  encompass  the  various 
technologies  that  are  being  utilized  for 
such  monitoring. 

For  changes  in  payments  to 
physicians  managing  patients  on 
dialysis,  we  are  moving  forward  with 
our  proposals  and  we  are  adjusting  the 
payment  rates  for  the  established  G 
codes.  In  addition  we  are  adding 


additional  codes  to  address  the  concerns 
raised  about  home  dialysis. 

For  the  definition  of  diabetes  for 
diabetes  self-management  training  we 
adopted  the  A^ACE  clinical  definition. 
We  also  expanded  our  general  language 
to  include  other  types  of  diabetes. 

For  excision  of  benign  and  malignant 
lesions,  we  are  not  moving  forward  with 
our  proposal,  however,  we  will 
maintain  the  2003  work  RVUs  as 
interim  values  for  2004  to  allow 
opportunity  for  the  specialty  to  resurvey 
these  services. 

For  payment  policies  for  anesthesia 
services  we  have  decided  to  allow 
teaching  anesthesiologists  to  bill, 
similarly  to  teaching  CRNAs,  for  their 
involvement  in  two  concturent  cases 
involving  residents. 

XI.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

XII.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  bv  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

XIII.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
rule  as  required  bv  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review),  the  Regulatorv 
Flexibilitv  Act  (RFA)  (September  16." 
1980  Pub'.  L.  96-354).  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L, 
104-4),  and  Executive  Order  13132. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessarv,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  final  rules 
with  economically  significant  effects 
(that  is,  a  final  rule  that  would  have  an 
annual  effect  on  the  economy  of  $100 
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million  or  more  in  any  1  year,  or  would 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs.  >"he 
environment,  puhlic  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities). 

We  have  simulated  the  effect  of  the 
physician  fee  schedule  changes  that  we 
are  adopting  in  this  final  rule.  We  are 
making  several  changes  to  the  phvsician 
fee  schedule  RVUs  in  this  final  rule.  In 
general,  section  1848(c)(2){B)(ii){II) 
requires  that  changes  to  RV'Us  cannot 
increase  or  decrease  expenditures  more 
than  S20  million.  Thus,  changes  to  the 
RV'Us  made  pursuant  to  section 
1848{c)(2)(B)(ii)(I])  must  be  budget 
neutral.  That  is.  increases  in  payments 
resulting  from  RVU  changes  must  be 
offset  by  decreases  in  payments  for 
other  services  and  there  will  be 
redistribution  in  payment  among 
physicians,  practitioners  and  suppliers 
that  bill  Medicare  for  phvsician  fee 
schedule  services.  We  expect  that  the 
changes  we  are  making  to  the  physician 
fee  schedule  RVUs  under  section 
1848(c)  will  result  in  a  redistribution  of 
Medicare  allowed  charges  of  more  than 
SI 00  million  in  one  year.  For  this 
reason,  we  are  considering  this  fir.al 
rule  to  be  economically  significant. 
Therefore,  this  final  rule  is  a  major  rule 
and  we  have  prepared  a  regulatory 
impact  analysis. 

The  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  justification 
concerning  the  reason  action  is  being 
taken,  the  kinds  and  number  of  small 
entities  the  rule  affects,  and  an 
explanation  of  any  meaningful  options 
that  achieve  the  objectives  and  less 
significant  adverse  economic  impact  on 
the  small  entities. 

Section  n02(b)  of  the  Act  requires  us 
to  prepare  a  regulator,-  impact  analysis 
for  any  final  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

For  purposes  of  the  RFA.  physicians, 
non-physician  practitioners,  and 
suppliers  are  considered  small 
businesses  if  they  generate  revenues  of 
S6  million  or  less.  Approximately  95 
percent  of  physicians  (except  mental 


health  specialists]  are  considered  to  be 
small  entities  There  are  about  900.000 
physicians,  other  practitioners  and 
medical  suppliers  that  receive  Medicare 
payment  under  the  physician  fee 
schedule. 

The  analysis  and  discussion  provided 
in  this  section  as  well  as  elsewhere  in 
this  final  rule  complies  with  the  RFA 
requirements.  Section  202  of  the 
Unhinded  Mandates  Reform  Act  of  1995 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in 
expenditure  in  any  1  year  by  State, 
local,  or  tribal  governments!  in  the 
aggregate,  or  by  the  private  sector,  of 
SllO  million,  this  final  rule  would  not 
impose  unfunded  mandates  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector  of  more  than  SllO  million 
dollars. 

We  have  examined  this  final  rule  in 
accordance  with  Executive  Order  13132 
and  have  determined  that  this 
regulation  would  not  have  any 
significant  impact  on  the  rights,  roles,  or 
responsibilities  of  State,  local,  or  tribal 
governments. 

We  have  prepared  the  following 
analysis,  which  together  with  the  rest  of 
this  preamble,  meets  all  assessment 
requirements.  It  explains  the  rationale 
for,  and  purposes  of,  the  rule,  details  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measures 
we  propose  to  use  to  minimize  the 
burden  on  small  entities.  As  indicated 
elsewhere  in  this  final  rule,  we  are 
making  changes  to  the  Medicare 
Economic  Index,  refining  resource- 
based  practice  based  practice  expense 
RVUs,  creating  new  codes  for  dialysis 
patient  visits  to  their  physicians  and 
making  a  variety  of  other  changes  to  our 
regulations,  payments  or  payment 
policy  to  ensure  that  our  payment 
systems  are  updated  to  reflect  changes 
in  medical  practice  and  the  relative 
value  of  services.  We  provide 
information  for  each  of  the  policy 
changes  in  the  relevant  sections  in  this 
final  rule.  While  this  rule  revises  the 
definition  of  diabetes  for  the  purposes  of 
outpatient  diabetes  self-management 
training,  it  does  not  impose  reporting, 
record-keeping  and  other  compliance 
requirements.  We  are  unaware  of  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  proposed 
rule.  The  relevant  sections  of  this  final 
rule  contain  a  description  of  significant 
alternatives. 

A.  Physician  Fee  Schedule  Relative 
Value  Units 

As  indicated  above,  we  are  making 
changes  to  the  work  and  practice 
expense  RVUs  under  the  provisions  of 


section  1848(c)(2>  of  the  Act  and  section 
429(b)  of  BIPA.  Under  section  1848(c)(2) 
of  the  Act.  adjustments  to  RVUs  may  not 
cause  the  amount  of  expenditures  to 
differ  by  more  than  S20  million  from  the 
amount  of  expenditures  that  would  have 
resulted  without  such  adjustments.  We 
are  making  several  changes  under 
section  1848(c)(2)  that  w^ould  result  in  a 
change  of  expenditures  that  would 
exceed  S20  million  threshold  if  we 
made  no  offsetting  adjustments  to  either 
the  conversion  factor  or  RVUs. 

With  respect  to  practice  expense,  our 
policy  has  been  to  meet  the  budget 
neutrality  requirements  in  the  statute  by 
incorporating  a  rescaling  adjustment  in 
the  practice  expense  methodology.  That 
is.  we  estimate  the  aggregate  number  of 
practice  expense  relative  values  that 
will  be  paid  under  current  and  revised 
policy  in  CY  2004.  We  apply  a  uniform 
adjustment  factor  to  make  the  aggregate 
number  of  revised  practice  expense 
relative  values  equal  the  estimated 
number  that  would  be  paid  under 
current  policy.  We  are  applying  this 
policy  for  all  changes  that  we  are 
making  under  section  1848(c). 

Table  26  shows  the  specialty  level 
impact  on  payment  of  changes  being 
made  for  CY  2004.  The  payment 
impacts  reflect  a\'erages  for  each 
specialty  based  on  Medicare  utilization. 
The  payment  impact  for  an  individual 
physician  would  be  different  from  the 
average,  based  on  the  mix  of  services  the 
physician  provides.  The  average  change 
in  total  revenues  would  be  less  than  the 
impact  displayed  here  since  physicians 
furnish  services  to  both  Medicare  and 
non-Medicare  patients  and  specialties 
may  receive  substantial  Medicare 
revenues  for  ser\'ices  that  are  not  paid 
under  the  physician  fee  schedule.  For 
instance,  independent  laboratories 
receive  1 7  of  their  revenues  from 
physician  schedule  ser\ices  and  the 
remainder  for  laborator}-  fee  schedule 
ser\'ices  that  are  unaffected  by  this  rule. 
We  modeled  the  impact  of  all  changes 
to  the  relative  value  units  and 
illustrated  their  effect  in  table  26.  The 
column  labeled  "NPRM"'  shows  the 
combined  effect  of  all  of  the  changes 
contained  in  the  August  15,  2003 
proposed  rule  (see  68  FR  49033  to  49038 
for  a  detailed  discussion  of  each 
provision). 

The  column  labeled  "Practice 
Expense  Refinements"  shows  the 
impact  on  payment  ft-om  further 
changes  to  the  practice  expense  inputs 
that  we  made  using  information  that 
became  available  to  us  since  the 
proposed  rule.  In  some  cases,  we  made 
changes  to  the  practice  expense  inputs 
in  response  to  public  comments.  In 
other  situations,  we  may  have  received 
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d  prio'  for  an  item  of  medical 
equipment  or  supplies  where  we 
previously  did  not  have  one.  In  most 
cases,  these  changes  mav  increase  or 
decrease  the  practice  expense  RXT  for 
a  given  code  hut  will  ha\-e  \'er\-  little 
impdc:t  across  all  of  the  ser\ices 
provided  b\'  a  specialty.  However,  in 
one  case,  we  inc  lude  prices  for  several 
items  of  equipment  and  supplies  that 
are  general  1\  used  by  otolaryngologists. 
The  addition  nf  this  new  information 
increased  payment  for  many  procedural 
services  provided  bv  otolaryngologists 
and  reduced  payment  for  their 
diagnostic  services.  The  net  effect  of 
these  changes  is  to  increase  payments  to 
otolarvngologists  by  the  1  percent 
shov\n  in  table  x.  Audiologists  provide 
manv  nf  the  same  diagnostic  services 


that  are  billed  to  Medicare  by 
otolar>Tigologists  resulting  in  the 
approximate  2  percent  decrease  in 
payment  shown  in  table  26  for 
audiologists.  Similarly,  there  may  be 
some  ver\'  small  additional  impact  on 
allergy  from  the  additional  practice 
expense  refinements.  There  were  a 
number  of  coding  changes  made  by  CPT 
to  central  venous  access  codes.  It  is 
possible  there  may  be  small  impact  on 
payment  from  these  coding  changes  for 
interventional  radiology. 

The  "Practice  Expense  Refinements" 
column  also  shows  an  increase  in 
payment  of  2  percent  for  radiation 
oncology  and  1  percent  for  portable  x- 
ray  suppliers.  These  impacts  are  a  result 
of  our  decision  to  use  the  non-physician 
work  pool  methodology  to  develop  the 


practice  expense  RV'Us  for  procedure 
code  77418  (Intensity  Modulated 
Radiation  Therapy). 

We  also  modeled  the  effect  of 
adjusting  the  RVUs  to  match  the  new 
MP^l  weights.  Because  we  are  increasing 
the  malpractice  RVUs  by  approximately 
20  percent,  adjusting  the  RV'Us  to  match 
the  new  MEI  weights  will  result  in  an 
increase  in  payment  for  those  specialties 
that  perform  services  with  high 
malpractice  RVUs.  Payments  to  cardiac 
surgery,  neurosurgery,  orthopedic 
surgery,  thoracic  surgery  and  vascular 
surgery  will  increase  by  approximately 
1  percent.  The  column  labeled  "Total" 
shows  the  impact  of  all  changes  that  we 
are  making  to  the  work  and  practice 
expense  RVUs  for  2004 
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TABLE  26.-IMPACT  OF  PHYSICIAN  FEE  SCHEDULE  CHANGES  ON  TOTAL  MEDICARE  ALLOWED  CHARGES  BY  PHYSICIAN 

Practitioner  and  Supplier  Subcategory 


specialty 


Physicians: 

ALLERGY'IMMUNOLOGY 

anesthesiology 

CARDIAC  SURGERY  

cardiology   

CLINICS  

COLON  AND  RECTAL  SURGERY 

CRITICAL  CARE   

DERMATOLOGY  

EMERGENCY  MEDICINE 

ENDOCRirJOLOGY     

FAMILY  PRACTICE  .'" 

GASTROENTEROLOGY 

GENERAL  PRACTICE  

GENERAL  SURGERY  

GERIATRICS  

HAND  SURGERY  .'..'. 

HEMATOLOGY/ONCOLOGY 

INFECTIOUS  DISEASE   

INTERNAL  MEDICINE   

INTERVENTIONAL  RADIOLOGY    . 

NEPHROLOGY  

NEUROLOGY  

NEUROSURGERY  ."' 

OBSTETRICS/GYNECOLOGY 

OPHTHALMOLOGY  

ORTHOPEDIC  SURGERY  

OTOUVRNGOLOGY  

PATHOLOGY  

PEDIATRICS   '" 

PHYSICAL  MEDICINE   

PLASTIC  SURGERY    

PSYCHIATRY  

PULMONARY  DISEASE  

.     RADIATION  ONCOLOGY 

RADIOLOGY  

RHEUMATOLOGY 

THORACIC  SURGERY  

UROLOGY  

VASCULAR  SURGERY .'. 

Practitioners: 

AUDIOLOGIST  „ 

CHIROPRACTOR  ."."" 

CLINICAL  PSYCHOLOGIST  .... 

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST  

NURSE  PRACTITIONER 

OPTOMETRY  

ORAb'MAXILLOFACIAL  SURGERY 
PHYSICAL/OCCUPATIONAL  THERAPY 

PHYSICIANS  ASSISTANT  

PODIATRY  

Suppliers 

DIAGNOSTIC  TESTING  FACILITY  ...    . 

INDEPENDENT  LABORATORY   

PORTABLE  X-RAY  SUPPLIER 
Other: 

ALL  OTHER    

ALL  PHYSICIAN  FEE  SCHEDULE  ...'"Z 


Medicare  al- 
lowed 

charges  (mil 
lions) 


$153 
1,327 

321 
5,759 
1,167 

101 

108 
1.708 
1,444 

246 
4,005 
1,513 

954 

2,110 

97 

46 

1.086 

336 
7,917 

155 
1,187 
1,072 

433 

550 
4,291 
2.645 

735 

799 
SB 

594 

274 
1.073 
1.305 
1,002 
4,230 

352 

446 
1,540 

429 

25 
589 
449 
277 
452 
434 
611 
33 
835 
322 
1,307 

728 

508 

82 

54 
60,385 


NPRM  (per- 
cent) 


-1 
0 
0 
0 
0 

1 
-1 

0 
0 

1 

1 

-1 

0 

-1 
-1 

-2 
1 
0 
1 
0 
0 
1 

O 
1 
-1 
-2 
2 
0 
0 
1 
0 
0 

-1 

-3 
0 
1 

-1 
2 

-1 

-1 

0 

0 

0 

0 
-1 

1 

8 

0 

0 
-1 

0 

2 

-1 

0 
0 


Practice  ex- 
pense refine- 
ments (per- 
cent) 


-1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 

-1 

0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
0 

-2 
0 
0 
0 
0 

1 

0 
0 
0 

0 
0 

0 
0 

1 

0 
0 


Adjusting 
RVUs  to 
match  MEi 
wetghts  (per- 
cent) 


0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 
1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 

1 
1 

0 
0 
0 

1 

0 
0 
0 

1 

0 
0 

0 
0 
0 

0 
0 


Total  (per- 
cent) 


-2 

0 
0 
0 
0 

1 
-1 

0 
0 

1 
1 

-1 

0 

0 

0 

-2 

1 
0 

1 

0 
0 

1 
1 

1 
-1 
-1 
3 
0 
0 
1 
0 
0 

-1 

0 
0 

1 

0 

1 

0 

-1 

0 
0 

0 
1 

0 
0 
8 

0 

0 

-1 

0 

1 

0 

0 
0 


The  statutory  methodology  ior 
updating  physician  fee  schedule 
conversion  factor  is  specified  in  section 
1848(d)(4)  of  the  Act.  Consistent  with 


the  requirements  of  section  1848(d)(4)  of 
the  Act,  as  explained  in  section  VI  of 
this  final  rule,  we  are  reducing  the 
physician  fee  schedule  conversion 


factor  by  approximately  4.5  percent.  In 
table  27.  we  are  showing  the  estimated 
change  in  average  payments  by  specialty 
based  on  provisions  of  this  final  rule 
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and  the  estimated  phvsician  fee 
schedule  update. 


I 


Table  27.— Impact  of  Physician  Fee  SchedjlE  Changes  on  Total  Medicare  Allowed  Charges  by  Physician, 
Practitioner,  and  Supplier  Subcategory  Including  the  Effect  of  the  Physician  Fee  Schedule  Update 


Specialty 


Physicians: 

allergy/immunology 

ANESTHESIOLOGY  

CARDIAC  SURGERY 

CARDIOLOGY  

CLINICS  

COLON  AND  RECTAL  SURGERY  

CRITICAL  CARE   

DERMATOLOGY     

EMERGENCY  MEDICINE  

ENDOCRINOLOGY  

FAMILY  PRACTICE    

GASTROENTEROLOGY  

GENERAL  PRACTICE   

GENERAL  SURGERY  T. 

GERIATRICS  

HAND  SURGERY 

HEMATOLOGY  ONCOLOGY  

INFECTIOUS  DISEASE  

INTERNAL  MEDICINE  

INTERVENTIONAL  RADIOLOGY  

NEPHROLOGY    

NEUROLOGY    

NEUROSURGERY  

OBSTETRICS. GYNECOLOGY  

OPHTHALMOLOGY   

ORTHOPEDIC  SURGERY  

OTOLARNGOLOGY  

PATHOLOGV  

PEDIATRICS  

PHYSICAL  MEDICINE  .• 

PLASTIC  SURGERY  

PSYCHIATRY  

PULMONARY  DISEASE   

RADIATION  ONCOLOGY  ..r. 

RADIOLOGY  

RHEUMATOLOGY  

THORACIC  SURGERY  

UROLOGY      

VASCULAR  SURGERY   

Practitioners; 

AUDiOLOGIST  

CHIROPRACTOR     

CLINICAL  PSYCHOLOGIST  

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST   , 

NURSE  PRACTITIONER  , 

OPTOMETRY  , 

ORAL'MAXILLOFACIAL  SURGERY  

PHYSICALOCCUPATIONAL  THERAPY 

PHYSICIANS  ASSISTANT  

PODIATRY  

Suppliers 

DIAGNOSTIC  TESTING  FACILITY  

INDEPENDENT  LABORATORY      

PORTABLE  X-RAY  SUPPLIER  

Other: 

ALL  OTHER    

ALL  PHYSICIAN  FEE  SCHEDULE  


Medicare 

Impact 

allowed 

of  RVU 

charges 

changes 

(millions) 

(percent) 

$153 

-2 

1,327 

0 

321 

0 

5.759 

0 

1.167 

0 

101 

1 

108 

-1 

1,708 

0 

1,444 

0 

246 

1 

4,005 

1 

1,513 

-1 

954 

0 

2,110 

0 

97 

0 

46 

-2 

1,086 

1 

336 

0 

7,917 

1 

155 

0 

1,187 

0 

1,072 

1 

433 

1 

550 

1 

4.291 

-1 

2.645 

-1 

735 

3 

799 

0 

58 

0 

594 

1 

274 

0 

1,073 

0 

1,305 

~1 

1,002 

0 

4,230 

0 

352 

1 

446 

0 

1,540 

1 

429 

0 

25 

-1 

589 

0 

449 

0 

277- 

0 

452 

1 

434 

0 

611 

0 

33 

8 

835 

0 

322 

0 

1,307 

-1 

728 

0 

508 

1 

82 

0 

54 

0 

60.385 

0 

Physician 

fee 

schedule 

update 

(percent) 


4.5 

-^.5 

4.5 
-4.5 
-4.5 
-4.5 
-45 
-4.5 
-4,5 
-4.5 

4.5 
-45 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 

4.5 
-4.5 

4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 

4.5 
-4.5 

45 
-4.5 
-4.5 
-4.5 
-4.5 

-4.5 
-4.5 
4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 
-4.5 

-4.5 
-4.5 
-4.5 

-4.5 
-4.5 


Total 
(percent) 


-6 
-4 

-4 
-4 
-4 
-4 
-5 
-5 
-4 
-4 
-4 
-5 
-4 
-5 
-5 
-7 
-4 
-5 
-4 
-5 
-5 
-3 
-4 
-4 
-5 
-6 
-2 
-4 
-4 
-4 
-4 
-5 
-6 
-5 
-5 

-a 

-4 
-3 
-5 

-6 
-4 
-5 
-5 
-4 
-4 
-4 
3 
-4 
-4 
-5 

-5 
-3 
-4 

-4 

-4 
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Table  28  shows  the  impact  on 
payments  for  selected  high  volume 
procedures  of  all  of  the  changes 
previously  discussed.  This  table  shows 
the  combined  impact  of  the  change  in 


the  work,  practice  expense  and 
malpractice  RVUs  and  the  estimated 
physician  fee  schedule  update  on  total 
payment  for  the  procedure.  There  are 

separate  columns  that  show  the  change 


in  the  facility  rates  and  the  non-facility 

rates.  For  an  explanation  of  facility  and 
non-facilitv  practice  expense  refer  to 
§414.22(b)(5)(i). 


Table  28.-Impact  of  Final  Rule  and  Physician  Fee  Schedule  Update  on  Medicare  Payment  for  Selected 

Procedures 


HCPCS 


MOD 


desc 


Non-Facility 


11721    

Debnde  nail.  6  or  mnre 

17000   

•" Destroy  benign,  premlg  lesion  

Total  tiiD  arttironlsRtv 

27130   

27236   

Treat  thiigh  fracture      

27244   

Treat  thiah  fracture 

27447   

Total  knee  arthroolastv  

33533   

CABG,  arterial,  single  

35301    

43239   

45385   

Rectianneling  of  artery 

Upper  Gl  endoscopy,  biopsy  

Lesion  removal  colonoscopy 

After  cataract  laser  snrnprv 

66821    

66984   

Cataract  sura  w/lol.  i  stanp  ... 

67210   

Treatment  of  retinal  lesion 

71010  

26 

Chest  x-ray  

71020   

26 
26 

Chest  x-ray 

76091    

Mammogram,  both  breasts 

76091    

Mammogram,  both  breasts  

76092   

26 

Mammogram,  screening 

76092   

Mammogram,  screening 

77427    

Radiation  tx  management   x5 

78465   

26 
26 

Heart  image  (3d),  multiple 

88305   

Tissue  exam  by  pathologist 

90801    

Psy  dx  interview  

90806   

Psytx.  off,  45-50  min  

90807   

90862   

Psytx,  off.  45-50  min  w/e&m  

Medication  management  

Hemodialysis,  one  evaluation 

90935  

92004   

Eye  exam,  new  patient 

92012   

Eye  exam  established  pat 

92014  

Eye  exam  &  treatment 

92980   

Insert  intracoronary  stent 

92982   

Coronary  artery  dilation 

93000  

Electrocardiogram,  complete 

93010   

Electrocardiogram  report 

93015  

Cardiovascular  stress  test    .. 

93307  

26 
26 

Echo  exam  of  heart    

93510   

Left  heart  cathetenzation 

98941    

Chiropractic  manipulation 

99203  

Office/ outpatient  visit,  new 

99204   

Office.'outpatient  visit,  new  

99205   

Office/outpatient  visit,  new    ... 

99211    

Office/outpatient  visit,  est  

99212   

Office/outpatient  visit  est 

99213   

Office/ outpatient  visit  est 

99214   

Office/outpatient  visit  est 

99215   

Office/ outpatient  visit,  est 

99221    

Initial  hospital  care  . 

99222   

Initial  hospital  care 

99223   

Initial  hospital  care 

99231    

1 

Subsequent  hospital  care     

99232   

Subsequent  hospital  care 

99233   

Subsequent  hospital  care 

99236   

Observ/hosp  same  date 

99238  

Hospital  discharge  day    . 

99239   

Hospital  discharqe  dav 

99241    

Office  consultation 

99242  

Office  consultation 

99243   

Office  consultation 

99244   

Office  consultation 

99245   

Office  consultation 

99251    

" 

Initial  inpatient  consult    ... 

99252   

Initial  inpatient  consurt 

99253  

Initial  inpatient  consult 

Facility 


OW 


$37.52 

61  43 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
337.69 
545.53 
231.01 
N  A 
604.39 
9.20 
11.04 
94.17 
44,14 
82,77 
36.05 
168.11 
75.41 
40.83 
'48,98 
96  38 
102.63 
50,76 
N,A 
123,60 
61,43 
91,60 
N/A 
N/A 
26,12 
883 
104  10 
4819 
231,38 
35.68 
92.70 
132.06 
168.48 
20.60 
36.42 
51.13 
79.82 
116.98 
N/A 
N/A 
N/A 
N/A  I 
t^A  i 
N/A  ' 
N/A 
N/A 
N/A 
47.45 
88.29 
116.61 
165.90 
215.20 
N/A 
N/A 
N  A 


New         %  change 


$36.19 

57.27 
N  A 
N  A 
N  A 
N  A 
N  A 
N  A 
305  31 
471.85 
227.32 
N  A 
544.58 
8.78 
10.54 
89.94 
42  16 
79.40 
34,08 
158.81 
71,67 
39,00 
141  94 
91  70 
97  32 
48  13 
N'A 
119  46 
60  08 
88,19 
N/A 
NA 
2495 
843 
99-78 
46  03 
237  86 
34  08 
90  65 
128.24 
161  97 
20  73 
:16  19 
4989 
77  29 
112.43 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
47  08 
86  08 
113.83 
160.91 
206.94 
N/A 
N/A 
N/A 


-4 

-7 

N  A 

N  A 

N  A 

N  A 

N  A 

N/A 

-10 

-14 

-2 

N/A 

-10 

-5 

-5 

_.  4 

-  4 

-  4 
-5 
-6 
-5 

-  4 
-5 

5 
-5 
-5  , 

N/A 
-3  ■ 
'2 
-4 

N/A 

N/A 
-2 
-5  I 
-4 

-  4 
4 

2 

-3 
-4 

:il 

..  3 

-4 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N  A 
K'A 
-1 
-3 
-2 
-3 
-4 
N'A 
NA 
N  A 


Old 


29  06 

33.11 
1.34341 
1,068.99 
1  155  44 
1.445  67 
1.79918 
1.073.77 
155.97 
290.61 
214.83 
67281 
548.47 
9.20 
11.04 
N/A 
44,14 
N/A 
36.05 
168.11 
75.41 
40.83 
140.52 
92  70 
100.06 
4782 
71.36 
88.29 
36  05 
58.86 
800  45 
594  46 
N/A 
883 
N;A 
48  19 
231.38 
31.27 
70.26 
103.74 
137  58 
883 
23.17 
34.58 
56.65 
91  23 
6585 
109.25 
151  92 
32.74 
54.07 
7688 
216  67 
69.16 
9380 
33.11 
68.05 
9049 
134.27 
177.67 
34  95 
70.26 
96.01 


New 


28  11 
33  73 
1  290  82 
1  024.86 
1.050  15 
1.390.25 
1,742  99 
1,043,83 
150,02 
271,23 
224  15 
645.06 
528,41 
8,78 
1054 
N  A 
42  16 
N  A 
34,08 
15881 
71,67 
39,00 
133,16 
88.54 
95.21 
45.32 
67  81 
83.62 
34  08 
55.86 
763.61 
566.71 
N/A 
8  43 
N  A 
46.03 
237  86 
29  86 
67  46 
99  08 
130  70 
843 
22  13 
33.03 
5375 
86  78 
62  54 
104  00 
144  75 
31.27 
51  30 
73  43 
211.86 
65  70 
89.24 
31.97 
65  35 
86  43 
127  89 
169  35 
3o  73 
67  46 
91  35 


%  Change 


-3 
2 
-4 
-4 
-9 
-4 
-3 
-3 
-4 
-7 
4 
-4 
-4 
-5 
-5 
N  A 
-4 
N/A 
-5 
-6 
-5 
-4 
-5 
-4 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 

N/A 
-5 

N/A 

-4 

3 

-5 

-4 

-4 

-5 

-5 

-4 

-4 

-5 

-5 

-5 

-5 

-5 

-4 

-5 

-4 

-2 

-  5 

-5 

-3 

-4 

-4 

-5 

-5 

-3 
4 

-5 
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Table  28. 


-Impact  of  Final  Rule  and  Physician  Fee  Schedule  Update  on  Medicare  Payment  for  Selected 

Procedures — Continued 


HCPCS 


MOD 


DESC 


Non-Facility 


Facility 


Old 


New 


%  change 


Old 


New 


%  change 


99254  

99255  

99261  

99262  

99263  

99282 

99283  

99284  

99285  

99291  

99292 

99301  

99302  ,... 

99303  

99311  

99312  

99313  

99348  

99350  

G0317  

G0318  

G0319  

Initial  inpatient  consult 

Initial  inpatient  consult 

Follow-up  inpatient  consult  , 
Follow-up  inpatient  consult  , 
Follow-up  inpatient  consult  . 

Emergency  dept  visit ._.., 

Emergency  dept  visit .'.., 

Emergency  dept  visit 

Emergency  dept  visit 

Critical  care  first  hour 

Cntical  care   add  I  30  min  ... 

Nursing  facility  care  

Nursing  facility  care  

Nursing  facility  care  

Nursing  fac  care,  subseq  .... 
Nursing  fac  care,  subseq  .... 
Nursing  fac  care,  subseq  .... 

Home  visit,  est  patient     

Home  visit,  est  patient  

ESRDrelsvc  4+  mo;  20-fyr  ., 
ESRDrelsvc  2-3/mo:  20-fyr 
ESRDrelsvc  1;mo;  20+yr  .... 


N/A 

^4/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

210.05 

107.78 

71.00 

96.75 

119.92 

40  83 

62  54 

85.71 

74.31 

167  74 

262.28 

262.28 

262.28 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

229.07 

101  19 

67  46 

92.05 

114.19 

39.00 

59.38 

81.16 

70.62 

160.21 

285.29 

237.51 

190.07 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

9 

-6 

-5 

-5 

-5 

-4 

-5 

-5 

-5 

-4 

9 

-9 

-28 


137.95 

189.81 

22.07 

43.77 

65.11 

26.85 

60.33 

94.17 

146.77 

200.11 

100.06 

61.06 

81.30 

101.16 

30.53 

50.40 

71.73 

N/A 

N/A 

262.28 

262.28 

262.28 


131.05 

180.94 

20.73 

42.16 

62.19 

26.00 

57.62 

89.94 

140.18 

191.13 

9521 

57.97 

77.65 

96.27 

2881 

48.13 

68  16 

N/A 

N  A 

285.29 

237.51 

190.07 


-5 
-5 
-6 
-4 
-4 
-3 
-4 
-4 
-4 
-4 
-5 
-5 
-4 
-5 
-6 
-5 
-5 
N/A 
N/A 
9 
-9 
-28 


B.  Geographic  Practice  Cost  Index 

Changes 

Spction  1848(e)(1)(A)  of  the  Act 
requires  that  fiayments  under  the 
.Medicare  phvsician  fee  schedule  vary 
anumg  pavment  areas  onlv  to  the  extent 
that  area  costs  vary  as  reflected  by  the 
area  GPCLs  The  GPCTs  measure  areas 
cost  differences  in  the  three  components 
of  the  phvsician  fee  schedule:  Physician 
work,  practice  expenses,  and 
malpractice  insurance.  Section 
1848(e)(1)(C)  of  the  Act  requires  that  the 
GPCls  be  reviewed  and.  if  necessary, 
revised  at  least  every  .^  vears.  Due  to 
problems  with  the  availability  of  U.S. 
Census  Bureau  data,  which  is  the  major 
resource  utilized  in  both  the  work  and 
practice  expense  GPCIs,  we  have 
updated  only  the  malpractice  GPCI  in 
this  regulation. 

The  first  GP("I  revision  jvas 
implemented  in  1995.  The  second 
revision  was  implemented  in  1998.  The 
third  revision  was  implemented  in 
2001.  This  constitutes  the  fourth 


revision  ko  the  GPCIs.  Section 
1848(e)(1)(C)  of  the  Act  also  requires 
that  GPGI  revisions  be  phased  in  equallv 
over  a  2-year  period  if  more  than  one 
year  has  elapsed  since  the  last 
adjustment. 

In  order  to  mitigate  the  volatility 
associated  with  malpractice  insurance 
premiums,  we  reduced  the  percent 
change  in  the  malpractice  GPCIs  by  a 
factor  of  50  percent.  As  directed  by  the 
statute,  we  will  implement  Vj  of  this 
change  in  the  first  year  (CY  2004)  and 
^'ii  of  this  change  in  the  second  year  (CY 
2005).  Ehiring  this  two-year  phase-in.  we 
will  continue  to  work  with  the  State 
Departments  of  Insurance  to  obtain  the 
most  current  malpractice  premium  data 
available.  As  more  current  data  are 
obtained,  we  will  review  and  revise  the 
malpractice  GPCIs  as  appropriate. 

An  estimate  of  the  2004  proposed 
malpractice  GPCI  changes  can  be 
demonstrated  by  a  comparison  of  area 
geographic  adjustment  factors  (GAFs). 
The  GAFs  are  a  w-eighted  composite  of 
each  area's  work,  practice  expense,  and 


malpractice  expense  GPCIs  using  the 
national  GPCI  cost  share  weights.  While 
we  do  not  actually  use  the  GAFs  in 
computing  *he  fee  schedule  payment  for 
a  specific  service,  they  are  useful  in 
comparing  overall  area  costs  and 
payments.  The  actual  effect  on  pavment 
for  any  specific  service  will  de\iate 
from  the  GAF  to  the  extent  that  the 
service's  proportions  of  work,  practice 
expenses,  and  malpractice  expense 
RVUs  differ  from  those  of  the  GAF. 
Table  27  shows  the  estimated  effects  of 
the  revised  2004  malpractice  GPCIs  on 
area  GAFs.  As  directed  by  statute,  the 
2004  GAFs  reflect  only  V-  of  the  impact 
of  the  revision  to  the  malpractice  GPCIs. 

With  the  exception  of  Detroit. 
Michigan,  no  locality  experienced  an 
increase  of  more  than  1  percent  in  total 
payments  due  to  the  revision  of  their 
malpractice  GPCI  for  2004. 
Alternatively,  locality  specific  decreases 
in  total  payments  due  to  the  revision  of 
the  malpractice  GPCIs  do  not  exceed  1 
percent  for  any  given  locality  in  2004, 


TABLE  29.— Revised  Geographic  Adjustment  Factors  from  Final  Rule 


Carrier 
No. 

Locality 
No. 

00510 

00 

00831 
00832 

0O520 
31146 

01 
00 
13 
26 

31146 

18 

31140 

03 

31140 

07 

I        Locality  name 

Alabama  [ 

Alaska  i 

Anzona  .1 

Arkansas 

Anafieim,  Santa  Ana,  CA 

Los  Angeles.  CA  

Mann/Napa  Solano,  CA  

Oakland/Berkeley,  CA 


2003 
GAF 


2004 
GAF 


Percent 
difference 


0.927 

0.923 

1.115 

1.113 

0.991 

0.991 

0.889 

0.885 

1.096 

1  098 

1.088 

1.088 

1.103 

1.104 

1.112 

1.111  1 

-0.4 
-0.1 
0.0 
-0.4 
0.1 
0.0 
0.0 
0.0 
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Table  29.— Revised  Geographic  Adjustment  Factors  from  Final  Rule— Continued 


Carrier 
No. 


Locality 
No. 


Locality  name 


31140 

31140 

31140 

31146 

31146 

31140 

00824 

00591 

00902 

00903 

00590 

00590 

00590 

00511 

00511 

00833 

05130 

00952 

00952 

00952 

00952 

00630 

00826 

00650 

00740 

00660 

00528 

00528 

31142 

31142 

00901 

00901 

31143 

31143 

00953 

00953 

00954 

00512 

00740 

00523 

00740 

00523 

00751 

00655 

00834 

31144 

00805 

00805 

00521 

00803 

00803 

00803 

14330 

00801 

05535 

00820 

00883 

00522 

00835 

00835 

00865 

00865 

00973 

00870 

00880 

00820 

05440 

00900 

00900 

00900 

00900 


05  San  Francisco  CA   

06  San  Mateo.  CA 

09     Santa  Clara  CA  

17     Ventura.  CA         

99     Rest  of  California*  

99     Rest  of  California* 

01     Colorado     

00  Connecticut  

01  Delaware     

01     DC  *  MDVA  Suburbs 

03  Fort  Lauderdale.  FL  

04  Miami.  FL       

99     Rest  of  Florida    

01     Atlanta,  GA  

99     Rest  of  Georgia  

01  Hawaii  Guam      

00     Idaho  

16     Chicago,  IL , 

12     East  St.  Louis.  IL   

15     Suburban  Chicago,  IL  , 

99     Rest  of  Illinois   

00     Indiana   

X     Icwa     , 

00     Kansas*  , 

02  Kansas*  

00  Kentucky    

01  New  Orleans.  LA , 

99     Rest  o*  Louisiana  

03  Southern  Maine 

99     Rest  of  fv^aine 

01     Baltimore  Surr  Cntys,  MD  

99     Rest  of  Man/land 

01     Metropolitan  Boston  

99     Rest  of  Massachusetts  

01     Detroit,  Ml   

99     Rest  of  Michigan  ..< 

00     Minnesota    

00  Mississippi  

04  Metropohtaii  Kansas  Crty.  MO  .. 

01  Metropolitan  St.  Louis,  MO  

99     Rest  of  Missouri*  

99     Rest  of  Missouri  *  

01     Montana  

00     Nebraska  

00  Nevada  ; 

40     New  Hampshire   

01  Northern  NJ  

99     Rest  of  New  Jersey  

05  New  Mexico  .-. 

01  Manhattan.  NY  

02  Nye  Suburbs/Long  I,,  NY  

03  Poughkpsie/N  Nye  Suburbs,  NY 

04  Queens.  Nv   

99     Rest  of  New  York 

00  North  Carolina    

01  North  Dakota  

00     Ohio    

00  Oklahoma  

01  Portland.  OR  

99     Rest  0*  O'egon    

01  Metropolitan  Philadelphia,  PA  ... 

99     Rest  of  Pennsylvania  

20     Puerto  Rico  

01     Rhode  Island  

01  South  Carolina  

02  South  Dakota  

35     Tennessee   , 

31     Austin.  TX    _, 

20     Beaumont.  TX  , 

09     Brazona.  TX  , 

11      Dallas   TX     , 


2003 

GAF 


2004 

GAF 


Percent 

oifle^ence 


1.221 

1.223 

0.2 

1  199 

!              1.201 

0.2 

1  184 

1              1.184 

0.1 

1.D61 

1060 

-0.1 

1  010 

1.008 

-0.2 

1.010 

1  008 

-0.2 

0  983 

0.982 

-0.2 

1.092 

1  092 

0.0 

1.016 

1.018 

0.2 

1  094 

1.095 

0.1 

1  034 

1.036 

0.3 

1  079 

1.085 

0.5 

0.972 

0.974 

0.2 

1.026 

1.027 

0.1 

0.936 

0  935 

-0.1 

1.046 

1.046 

0.0 

0.912 

0.907 

-0.5 

1.079 

1  087 

0.7 

0.983 

0.988 

0.5 

1.054 

1.059 

0.5 

0.939 

0.940 

0.1 

0.940 

0935 

-0.5 

0.912 

0909 

-0.4 

0.928 

0,925 

-0.3 

0.928 

0,925 

-0.3 

0.923 

0.921 

-0.2 

0.985 

0,984 

0.0 

0.930 

0,929 

-0.1 

0.977 

0.975 

-0.2 

0.930 

0.927 

-0.3 

1.025 

1.025 

0.0 

0.972 

0970 

-0.2 

1.117 

1.118 

0.2 

1.053 

1.054 

0.1 

1.095 

1.106 

1.0 

0990 

0992 

0.2 

0.966 

0  962 

-0.5 

0.900 

0.896 

-0.4 

0.974 

0.975 

0.1 

0.965 

0.966 

0.0 

0.890 

0.889 

-0.1 

0.890 

0.889 

-0.1 

0.912 

0.913 

0.1 

0.902 

0.898 

-0.4 

1.026 

1.025 

-0.1 

0.999 

1.001 

0.2 

1.109 

1.111 

0.2 

1.058 

1.060 

0.2 

0.940 

0938 

-0.2 

1.221 

1.225 

0.3 

1.174 

1.179 

0.4 

1.046 

1  047 

0.1 

1.156 

1,161 

0.4 

0.968 

0,964 

-0.4 

0.941 

0.939 

-0.2 

0.911 

0.907 

-0.4 

0.968 

0.968 

0.0 

0.912 

0.907 

-0.7 

1.000 

0.998 

-0.3 

0.932 

0.929 

-0.4 

1.064 

1.067 

0.3 

0.957 

0.955 

-0.2 

0.790 

0.784 

-0.8 

1.033 

1.033 

0.0 

0.922 

0.919 

-0.4 

0.894 

0,889 

-0.6 

0.931 

0928 

-0.3 

0.986 

0  988  ' 

0.2 

0.960 

0960 

0.0 

0.997 

0.999 

0.1 

1.031 

1.033 

0.3 

! 
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Table  29.— Revised  Gecxsraphic  Adjustment  Factors  from  Final  Rule — Continued 


Carrier 
No. 


00900 
00900 
00900 
00900 
00910 
31145 
00973 
00904 
00836 
00836 
00884 
00951 
00825 


Locality 
No. 


Locality  name 


28  Fort  Worth.  TX  .„ 

15  Galveston.  TX  

18  Houston.  TX  

99  Rest  of  Texas 

09  Utah 

50  Vermont 

50  Virgin  Islands  ..._ 

00  Virginia  

02  Seattle  (King  Cnty),  WA 

99  Rest  of  Washington  

16  West  Virginia  

00  Wisconsin  

21  Wyoming  


2003 
GAF 


0.983 
0.991 
1.025 
0.929 
0.951 
0.965 
0.991 
0.949 
1.038 
0.971 
0.929 
0.958 
0.938 


2004 
GAF 


0.985 
0.992 
1.026 
0.932 
0.948 
0.962 
0.992 
0.947 
1.038 
0.970 
0.933 
0.954 
0.936 


Percent 
difference 


0.2 

0.1 

0.1 

0.2 

-0.2 

-0.3 

0.1 

-0.2 

0.0 

-0.1 

0.5 

-0.4 

-0.2 


(.'.  Tracking  Codes 

We  are  adopting  a  policy  that  will 
allow  CMS  to  create  national  payment 
policy  and  determinf  national  payment 
amounts  for  (^PT  tracking  codes 
regardles,s  of  whether  a  national 
coverage  determination  for  a  specific 
.service  ha.s  been  made.  Our  policy  will 
have  no  effect  on  Medicare  expenditures 
hut  will  allow  for  more  flexibility  in 
determining  payment  rates  for  new 
services. 

D  G  Codes  for  Managing  Dialysis 
Patients 

As  previously  discussed  in  section 
11. D..  w-e  have  reviewed  our  current 
payment  policy  for  the  monthly  dialysis 
capitation  payment  in  response  to 
concerns  that  have  been  raised  over 
whether  our  payment  policy  is 
consistent  with  current  medical 
practice.  We  are  establishing  new  G 
codes  for  these  services  and  are  aligning 
Medicare's  payment  to  recognize  the 
higher  amount  of  physician  work 
associated  with  more  frequent  face-to- 
face  visits.  Aggregated  Medic;are 
pavments  to  physicians  for  treating 
dialysis  patients  will  not  be  increased  or 
decreased  by  the  establishment  of  these 
new  procedure  codes.  Relative  to 
payment  based  on  the  current  CPT 
codes,  Medicare  payments  to  physicians 
for  providing  fewer  than  four  visits  per 
month  will  decrease.  If  the  phvsician 
provides  four  or  more  visits  per  month, 
payment  will  increase.  The  net  effect  of 
these  payment  changes  will  not  increase 
or  decrease  aggregate  Medicare  payment 
for  physician  services  provided  to 
dialysis  patients. 

E  Rebasing  and  Revising  the  MEI 

Section  IV. B  of  this  final  rule 
discusses  rebasing  and  revising  the  MEI 
for  the  CY  2004  physician  fee  schedule. 
Substituting  the  2000  MEI  weights  in 
place  of  the  1996  weights  increases  the 
MEI  by  0.1  percent  for  2004.  After  2004. 


the  MEI  in  some  years  is  likely  to  be 
unaffected  by  using  more  recent  year 
weights  while  other  years  may  have 
slightly  higher  increases  (between  0.1  to 
0.2  percentage  points). 

F.  Definition  of  Diabetes  for  Diabetes 
Self-Management  Training 

In  section  111. A.,  we  revised  the 
definition  of  diabetes  for  purposes  of  the 
Outpatient  Diabetes  Self-Management 
Training  benefit  and  are  using  this 
definition  to  determine  beneficiary 
eligibility  for  Medical  Nutrition  Therapy 
when  the  beneficiary  has  a  diagnosis  of 
diabetes.  The  streamlining  of  the 
beneficiary  eligibility  requirements  for 
Outpatient  Diabetes  Self-Management 
Training  will  reduce  administrative 
burden  for  the  referring  physician  or 
qualified  non-physician  practitioner  and 
for  the  accredited  Outpatient  Diabetes 
Self-Management  Training  programs  by 
simplifying  documentation 
requirements  and  eliminating  the  need 
for  reconsiderations  and  appeals  to 
clarif\'  that  the  requirements  have  been 
met.  As  indicated  in  the  February  28. 
2003  Federal  Register  (68  FR  9572),  we 
incorporated  an  adjustment  to  the  SGR 
consistent  with  our  original  estimates  of 
expenditures  associated  with  this  new 
benefit.  Our  experience  is  that 
expenditures  have  been  less  than 
originally  estimated.  We  expect  that 
simplifying  administrative  requirements 
associated  with  this  new  benefit  will 
make  it  more  likely  that  expenditures 
for  diabetes  self-management  training 
will  be  consistent  with  original 
estimates  and  there  will  be  no  increase 
in  Medicare  expenditures  from  making 
these  modifications. 

G.  Payment  Policies  for  Anesthesia 
Services 

In  section  HID.  of  this  final  rule,  we 
discussed  Medicare  payment  for 
anesthesia  services  involving 
anesthesiologists  and  residents. 


Effective  Januarv'  1 ,  2004,  we  are 
revising  our  teaching  anesthesia  rules  to 
allow  teaching  anesthesiologists  to  bill, 
similar  to  teaching  CRNAs,  for  their 
involvement  in  two  concurrent  cases 
with  residents.  The  policy  change  will 
allow  anesthesiologists  to  be  paid  either 
under  the  rules  for  medical  direction  or 
the  same  way  that  teaching  CRNAs  are 
paid  for  two  concurrent  cases.  We  are- 
uncertain  how  the  practice 
arrangements  of  teaching 
anesthesiologists  will  change  as  a  result 
of  this  new  policy.  We  believe  that  most 
teaching  anesthesiologists  will  continue 
to  function  under  the  medical  direction 
practice  model  for  concurrent  cases 
involving  residents.  Therefore,  we 
believe  there  will  be  minimal  change  in 
Medicare  program  expenditures  as  a 
result  of  this  change. 

H.  Alternatives  Considered 

This  proposed  rule  contains  a  range  of 
policies.  The  preamble  identifies  those 
policies  when  discretion  has  been 
exercised  and  presents  rationale  for  our 
decisions,  including  a  presentation  of 
nonselected  options. 

/.  Impact  on  Beneficiaries 

Although  changes  in  physicians' 
payments  were  large  when  the 
physician  fee  schedule  was 
implemented  in  1992,  we  detected  no 
problems  with  beneficiary  access  to 
care.  While  it  has  been  suggested  that 
the  negative  update  for  2004  may  affect 
beneficiary  access  to  care,  we  note  that 
the  formula  to  determine  this  update  is 
set  by  statute  and  this  regulation  cannot, 
and  does  not,  change  it.  Nevertheless, 
we  remain  concerned  about  the  issue 
and  will  continue  to  study  the  issue  to 
the  best  of  our  ability  with  available 
resources. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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List  of  Subjects 

42  CFR  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases. 

42  CFR  Part  414 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions,  Kidnev  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

■  1   The  authority  citation  for  part  410 
continues  to  read  as  follows; 

.Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  Section  410, 1,^0  is  amended  by 
revising  the  definition  of  "Diabetes"  to 
read  as  follows: 

§410.130     Definitions 

*  •  *  -  * 

Diabetes  means  diabetes  mellitus,  a 
condition  of  abnormal  glucose 
metabolism  diagnosed  using  the 
following  criteria:  A  fasting  blood  sugar 
greater  than  or  equal  to  126  mg/dL  on 
two  different  occasions;  a  2  hour  post- 
glucose  challenge  greater  than  or  equal 
to  200  mg/dL  on  2  different  occasions; 
or  a  random  glucose  test  over  200  mg/ 
dL  for  a  person  with  symptoms  of 
uncontrolled  diabetes. 


B  ,1  Section  410  140  is  amended  bv 
adding  the  definition  of  "Diabetes"'  in 
alphabetical  order  to  read  as  follows: 

§410.140     Definitions 

*  *  *  ,  * 

Diabetes  means  diabetes  mellitus,  a 
condition  of  abnormal  glucose 
metabolism  diagnosed  using  the 
following  criteria:  A  fasting  blood  sugar 
greater  than  or  equal  to  126  mg/dL  on 
two  different  occasions;  a  2  hour  post- 
glucose  challenge  greater  than  or  equal 
to  200  mg/dL  on  2  different  occasions; 
or  a  random  glucose  test  over  200  mg/ 
dL  for  a  person  with  symptoms  of 
uncontrolled  diabetes. 
***** 

■  4.  Section  410  141  is  amended  by 
revising  paragraph  (d)  to  read  as  follows: 

§410.141     Outpatient  diabetes  sfelf- 
management  training. 


(d)  Beneficiaries  who  may  be  covered. 
Medicare  Part  B  covers  outpatient 
diabetes  self-management  training  for  a 
beneficiary  who  has  been  diagnosed 
with  diabetes 


PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

■  1  The  authority  citation  for  part  4 1 4 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1871,  and  1881(b)(ll 
of  the  Social  Security  Act  (42  U.S.C  1302, 
1395hh,  and  1395rr(b)(l)). 

■  2   Section  414.22(b){6)(iii)  is  revised  to 

road  as  follows: 


§414.22     Relative  value  units  (RVUs 


(b)  *    *    * 
(6)  *    *    * 

(iii)  CMS  will  consider  for  use  in 
determining  practice  expense  RVUs  for 
the  physician  fee  schedule  survey  data 
and  related  materials  submitted  to  CMS 
by  March  1,  2004  to  determine  CY  2005 
practice  expense  RVUs  and  by  March  1 . 
2005  to  determine  CY  2006  practice 
expense  RVUs.. 
***** 

■  3.  Section  414.46  is  amended  to — 

■  a.  Redesignate  paragraphs  (e)  through 
(g)  as  paragraphs  (f)  through  (h). 
respectively, 

■  b.  Add  new  paragraph  (e). 

■  The  addition  reads  as  follows: 

§414.46     Additional  rules  for  payment  of 

anesthesia  services. 

'  »  »  *  * 

(e)  Physicians  involved  with  two 
concurrent  cases  with  residents.  The 
physician  can  bill  base  units  and  time 
units  based  on  the  amount  of  time  the 
physician  is  actually  present  with  the 
resident  during  each  of  two  concurrent 
cases  furnished  on  or  after  January  1, 
2004. 

(1)  To  bill  the  base  units,  the 
physician  must  be  present  with  the 
resident  during  the  pre-  and  post- 
anesthesia care  included  in  the  base 
units. 

(2)  If  the  physician  is  not  present  with 
the  resident  during  pre-  and  post- 
anesthesia care,  then  tlie  physician  may 
bill  the  case  as  a  medically  directed  case 
in  accordance  with  paragraph  (d)  of  this 
section. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  October  28,  2003. 

Thomas  .\  Scully, 

Adminislrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  October  28.  2003. 

Tommy  G.  Thompson. 

Secretan'. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Addendum  A— Explanation  and  Use  of 
Addenda  B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2003.  Addendum  B 
contains  the  RVUs  for  work,  non-facility 
practice  expense,  facility  practice  expense, 
and  malpractice  expense,  and  other 
information  for  all  services  included  in  the 
physician  fee  schedule. 

In  previous  years,  we  have  listed  many 
services  in  Addendum  B  that  are  not  paid 
under  the  physician  fee  schedule.  To  avoid 
publishing  as  many  pages  of  codes  for  these 
services,  we  are  not  including  clinical 
laboratory  codes  and  most  alphanumeric 
codes  (Healthcare  Common  Procedure 
Coding  System  (HCPCS)  codes  not  included 
in  CPT)  in  Addendum  B, 

•Addendum  B— 2003  Relative  \  alue 
Units  and  Related  Information  Used  in 
Determining  Medicare  Payments  for 
2003 

This  addendum  contains  the  following 
information  for  each  CFr  code  and 
alphanumeric  HCPCS  code,  except  for 
alphanumeric  codes  beginning  with  B 
(enteral  and  parenteral  therapy),  E  (durable 
medical  equipment),  K  (temporary  codes  for 
non-physicians'  services  or  items),  or  L 
(orthotics),  and  codes  for  anesthesiology. 

1.  CPT/HCPCS  code.  This  is  the  CPT  or 
alphanumeric  HCPCS  number  for  the  service. 
Alphanumeric  HCPCS  codes  are  included  at 
the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if  there 
is  a  technical  component  (modifier  TC)  and 
a  professional  component  (PC)  (modifier 

-  26)  for  the  service.  If  there  is  a  PC  and  a 
TC  for  the  service.  Addendum  B  contains 
three  entries  for  the  code:  Orte  for  the  global 
values  (both  professional  and  technical);  one 
for  modifier  -26  (PC);  and  one  for  modifier 
TC,  The  global  service  is  not  designated  by 
a  modifier,  and  physicians  must  bill  using 
the  code  without  a  modifier  if  the  physician 
furnishes  both  the  PC  and  the  TC  of  the 
service. 

Modifier  -  53  is  shown  for  a  discontinued 
procedure.  There  will  be  RVUs  for  the  code 
(CPT  code  45378)  with  this  modifier. 

3.  Status  indicator.  This  indicator  shows 
whether  the  CPT/HCPCS  code  is  in  the 
physician  fee  schedule  and  whether  it  is 
separately  payable  if  the  service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee  schedule  if 
covered.  There  will  be  RVUs  for  codes  with 
this  status.  The  presence  of  an  "A"  indicator 
does  not  mean  that  Medicare  has  made  a 
national  decision  regarding  the  coverage  of 
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the  service  Carriers  remain  responsible  for 
coverage  decisions  in  the  absence  of  a 
national  Medicare  policv. 

B  =  Bundled  cude.  Payment  for  covered 
services  is  always  bundled  into  payment  for 
other  services  not  specified.  If  RV'L's  are 
shown,  they  are  not  used  for  Medicare 
payment.  If  these  ser\ices  are  covered, 
pavment  for  them  is  subsumed  bv  the 
payment  for  the  services  to  which  they  are 
incident.  (An  e.xample  is  a  telephone  call 
from  a  hospital  nurse  regarding  care  of  a 
patient.) 

C  =  Carrier-priced  code.  Carriers  will 
establish  RV'L's  and  payment  amounts  for 
these  services,  generally  on  a  case-by-case 
basis  following  review  of  documentation, 
such  as  an  operative  report. 

D  =  Deleted  code  These  codes  are  deleted 
effective  with  the  beginning  of  the  calendar 
year. 

E  =  E.xcluded  from  physician  fee  schedule 
by  regulation.  These  codes  are  for  items  or 
services  that  we  chose  to  exclude  from  the 
physician  fee  schedule  payment  by 
regulation.  No  RVUs  are  shown,  and  no 
payment  may  be  made  under  the  physician 
fee  schedule  for  these  codes.  Payment  for 
them,  if  they  are  rovered.  continues  under 
reasonable  charge  or  other  payment 
prof:edures. 

F  =  Deleted/discontinued  codes.  Code  not 
subject  to  a  90-day  grace  period. 

G  =  Code  not  valid  for  Medicare  purposes. 
Medicare  does  not  recognize  codes  assigned 
this  status  Medicare  uses  another  code  for 
reporting  of.  and  payment  for,  these  services. 

H  =  Deleted  modifier.  Either  the  TC  or  PC 
component  shown  for  the  code  has  been 
deleted,  and  the  deleted  component  is  shown 
in  the  data  base  with  the  H  status  indicator, 
(Code  subject  to  a  90-day  grace  period.) 

I  =  Not  valid  for  Medicare  purposes. 
.Medicare  uses  another  code  for  the  reporting 
of,  and  the  payment  for,  these  services.  (Code 
NOT  subject  to  a  90-day  grace  period.) 


N  =  Non-covered  service.  These  codes  are 
non-covared  services.  Medicare  payment  may 
not  be  made  for  these  codes.  If  RVUs  are 
shown,  they  are  not  used  for  Medicare 
payment. 

P  =  Bundled  or  excluded  code.  There  are 
no  RVUs  for  these  services.  No  separate 
payment  should  be  made  for  them  under  the 
physician  fee  schedule. 

— ^If  the  item  or  service  is  covered  as  incident 
to  a  physician's  service  and  is  furnished  on 
the  same  day  as  a  physician's  service, 
payment  for  it  is  bundled  into  the  payment 
for  the  physician's  service  to  which  it  is 
incident  (an  example  is  an  elastic  bandage 
furnished  by  a  physician  incident  to  a 
physician's  service). 

— If  the  item  or  service-is  covered  as  other 
than  incident  to  a  physician's  service,  it  is 
excluded  from  the  physician  fee  schedule 
(for  example,  colostomy  supplies)  and  is 
paid  under  the  other  payment  provisions  of 
the  Act 

R  =  Restricted  coverage.  Special  coverage 
instructions  apply.  If  the  service  is  covered 
and  no  RVUs  are  shown,  it  is  catoier-priced. 

T  =  Injections.  There  are  RVUs  for  these 
services,  but  they  are  only  paid  if  there  are 
no  other  services  payable  under  the 
physician  fee  schedule  billed  on  the  same 
date  by  the  same  provider.  If  any  other 
services  payable  under  the  physician  fee 
schedule  are  billed  on  the  same  date  by  the 
same  provider,  these  services  are  bundled 
into  the  service(s)  for  which  payment  is 
made. 

X  =  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not  within 
the  definition  of  "physicians'  services"  for 
physician  fee  schedule  payment  purposes. 
No  RVUs  are  shown  for  these  codes,  and  no 
payment  may  be  made  under  the  physician 
fee  schedule.  (Examples  are  ambulance 
services  and  clinical  diagnostic  laboratory 
services.) 


4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
RVLIs  for  the  physician  work  for  this  service 
in  200,3  Codes  that  are  not  used  for  Medicare 
payment  are  identified  with  a  "+". 

6.  Facility  practice  expense  RVUs.  These 
are  the  fully  implemented  resource-based 
practice  expense  RVUs  for  facility  settings. 

7.  Non-facility  practice  expense  RVUs. 
These  are  the  fully  implemented  resource- 
based  practice  expense  RVUs  for  non-facility 
settings. 

8.  Malpractice  expense  flVT/s.  These  are 
the  RVUs  for  the  malpractice  expense  for  the 
service  for  2003. 

9.  Facility  total.  This  is  the  sum  of  the 
work,  fully  implemented  facility  practice 
expense,  and  malpractice  expense  RVUs. 

10.  Non-facility  total.  This  is  the  sum  of  tlie 
work,  fully  implemented  non-facility  practice 
expense,  and  malpractice  expense  RVl.^s. 

11.  Global  period.  This  indicator  shows  the 
number  of  days  in  the  global  period  for  the 
code  (0.  10,  or  90  days).  ,\n  explanation  df 
the  alpha  codes  follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity  cases 
including  antepartum  care,  delivery,  and 
postpartum  care.  The  usual  global  surgical 
concept  does  not  apply.  See  the  1999 
Physicians'  Current  Procedural  Terminology 
for  specific  definitions. 

XXX  =  The  global  concept  does  not  apply. 

YYY  =  The  global  period  is  to  be  set  by  the 
carrier  (for  example,  unlisted  surger,-  codes). 

ZZZ  =  Code  related  to  another  service  that 
is  always  included  in  the  global  period  of  the 
other  service.  (Note:  Physician  work  and 
practice  expense  are  associated  with  intra- 
service  time  and  in  some  instances  the  post- 
service  time.) 


ADDENDUM  B,— Relative  Value  Units  (RVUS)  and  Related  Information 


CPTV 
HC  PCS- 


MOD       Status 


OOOIT  .... 
0002T  .... 
0003T  .... 
0005T  .... 
0006T  .... 
0007T  .... 
0008T  .... 
0009T..., 

001  or  .... 

0012T  .... 
001 3T  .... 
001 4T  .... 
0016T  .... 
001 7T  .... 
0018T  .... 
001 9T  .... 
0020T  .... 
0021 T  .... 
0023T  .... 
0024T  .... 
0O25T  .... 
0026T  .... 


Description 


Endovas  repr  atxlo  ao  aneurys 
endo  repair  atid  aa  aorto  uni  ... 

Cervicography      , 

Perc  casti  stent/brain  cv  art  , 

Perc  cath  sienttrain  cv  art  

Perc  oath  stent/brarn  cv  art  

Upper  gi  endoscopy  w/suture   ... 

Endometnal  cryoabiation  

Tb  test,  gamma  interferon  

Osteochondral  Knee  autograft  ... 
Osteoctiondral  knee  allograft  .... 

Meniscal  transplant,  knee   

Thermotx  ctioroid  vase  lesjon  ... 
Photocoagulat  macular  drusen  . 
Transcranial  magnetic  stimul  .... 
Extracorp  shock  wave  tx,  ms  .... 

Extracoip  shock  wave  tx,  ft  

foetal  oximetry,  tmsvag/cerv  

Phenotype  doig  test,  hiv  1  

Transcath  cardiac  reduction  

Uttrasonic  pachymetry  

Measure  remnant  lipoproteins  ... 


Physician 

work 

RVUs3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oc 

0.00 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0,00 

000 

000 

000 

000 

0.00 

0,00 

0.00 

0  00  ■ 

0,00 

0,00 

0.00  I 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
0,00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 


0.00 
000 
000 
0.00 
000 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0  00  ' 

0.00  ' 

XXX 

0.00 

000 

XXX 

0.00 

000 

XXX 

0.00 

000 

XXX 

ooo 

0  00 

XXX 

000 

000 

XXX 

000 

0,00 

XXX 

000 

000 

XXX 

0.00 

000 

XXX 

0.00 

000 

XXX 

0  00 

000 

XXX 

0.00 

0,00 

XXX 

0,00 

0.00 

XXX 

0,00 

0,00 

XXX 

000 

0  00 

XXX 

000 

000 

XXX 

000 

000 

XXX 

0.00 

000 

XXX 

000 

000 

XXX 

0.00 

000 

XXX 

0.00 

000 

XXX 

0.00 

000 

XXX 

•  rZ  'T,Vnr^  aescnct.ons  only  are  cooynght  2003  ArT,encan  Medrcai  Association,  All  Rights  Reserved.  Appiical>te  FARS/DFARS  Apply 

■  Cooyrigm  2003  Anencan  Dentai  Association  AH  rights  reserved,  ' 

'  ^Indicates  RVUs  are  not  used  lo'  MeOrcare  pavment 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


CPT', 
HCPCS- 


MOD       Status 


0027T  .... 

C 

0028T  ..  . 

c 

0029T  ... 

c 

0030T  .. 

c 

0031T  .. 

c 

0032T  .. 

c 

0033T  ... 

c 

0034T  .... 

c 

0035T  ... 

c 

0036T  .. 

r 

0037T  ... 

r, 

0038T  ... 

c 

0039T  ... 

r 

0040T  ... 

c 

0041T  ... 

r 

0042T  .... 

r 

0043T  .... 

c 

CX)44T  ... 

c 

0045T  .. 

c 

0046T  ... 

c 

004  7T  ,. 

c 

0048T  .. 

c 

0049T  .. 

c 

0050T   . 

c 

0051T  .. 

c 

0O52T  .. 

c 

0053i  .. 

c 

CX)54T  .... 

c 

0055T  ... 

c 

0056T  .. 

c 

0057T  ... 

c 

0058T 

c 

0O59T  .. 

c 

0060T  .... 

c 

0061T  .... 

c 

10021  .. 

A 

10022   . 

A 

10040  ... 

A 

10060  .... 

A 

10061 

A 

10080 

A 

10081 

A 

10120 

A 

1012'  ... 

A 

10140 

A 

10160 

A 

10180  .. 

A 

11000  . 

A 

11001  ,., 

A 

11010  .... 

A 

11011  .... 

A 

11012  .. 

A 

11040  .. 

A 

11041  ... 

A 

11042  .. 

A 

11043   . 

A 

1 1 044   , 

A 

11055  ,, 

R 

1 1 056   . 

R 

11057  ,, 

R 

11100  ... 

A 

11101 

A 

11200 

A 

11201   .. 

A 

11300 

A 

11301  .. 

A 

11302   , 

A 

1 1 303 

A 

11305   . 

A 

11306 

A 

11307 

A 

11308 

A 

11310  .... 

A 

11311  ... 

A 

11312  ....  1 

A 

Description 


Endoscopic  epidural  lysis  

Dexa  body  composition  study  .. 
Magnetic  rx  *or  incontinence  .... 

Antiprothrombin  antibody  

Speculoscopy  

Specuioscopy  w.'direct  sample  . 
Endovasc  taa  repr  inci  subcl  .... 
Endovasc  taa  repr  w  c  sut)cl  .... 
Insert  endovasc  prosth   laa 
Endovasc  prosfh  taa  ado-or 
Artery  transpose.enoovas  taa 
Rao  endovasc  taa  qsr  w  cover 
Rad  &V  endovasc  taa  'epair  .... 
Rad  &'i,  endovasc  taa  p'osth  ... 
Delect  ur  infect  agn;  w  cpas   .... 

Ct  perfusion  w/contrast,  cbf   

Co  expired  gas  analysis     

Whoie  body  photography  

Whole  body  photography   

Cath  lavage,  mammary  duct(s  . 
Cath  lavage,  mamma-y  duct(s) 

Implant  ventncular  device   

External  circulation  assist  

-Removal  circulation  assist  

Implant  total  hean  system  

Replace  component  hean  syst 
Replace  component  hea-t  syst 
Bone  surgery  using  compute' 
Bone  surgery  using  computer 
Bone  surgery  using  computer  .. 
Uppr  gi  scope  a  ihrmi  txmnt  ..., 

C^yopreservatior   ovary  tiss , 

C^oprese'vation.  oocyte    

Electnca;  impedance  scan   

Destruction  of  tumor   breast 

Fna  A-c  image  , 

Fna  w'image     

Acne  surgery  

D'-ainage  of  sKin  abscess  

Drainage  o'  sl^in  abscess  

Drainage  of  pilomoai  cyst  

Drainage  of  pilonidal  cyst  

Renrove  fo'eigr  body  

Remove  foreign  body    

Drainage  of  hematoma/fluid  

Punctu'e  drainage  of  lesion  

Complex  drainage  wound  ..^ 

Debnde  infected  skin 

Debnde  mfecteo  skin  add-on  .... 

Debnde  skin,  fx     

Debnoe  skia'muscle,  fx  

Debnoe  skin/muscle/bone,  fx  .... 

Debnde  skin,  partial    

Debnde  skin  full  

Debnoe  skintissue       

Debnde  tissue/muscle       

Debnde  tissue,  muscie.bone 

Tnm  skin  lesion    

Tnm  skin  lesions.  2  to  4 

Tnm  skin  lesions  over  4  

Biopsy,  skin  lesion        

Biopsy   skin  ado-on     

Removal  of  skin  tags  , 

Remove  skin  tags  add-on  , 

Shave  skin  lesion         

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  iesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  


Physician 

work 

RVUs3 


Non-facil- 
ity  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.do 

0.00 
0.00 
0.00 

1.26 

1.26 

1.17 

1.16 

2.39 

1.16 

2.44 

1.21 

2.67 

1.52 

1.19 

2.24 

0.60 

0.30 

4.18 

4.92 

6.84 

0.50 

0.82 

1.11 

2.37 

3.04 

0.43 

0.61 

0.79 

0.81 

0.41 

0.77 

0.29 

0.51 

0.85 

1.04 

1.23 

0X7 

0.98 

1.13 

1.40 

0.73 

1.04 

1.19  I 


0.00 
0.00 

000 

ox 

0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.22 
2.65 
1.02 
1.22 
1.84 
3.19 
4.16 
1.48 
336 
1.53 
0.73 
3.27 
0.58 
0.23 
6.80 
8.12 
12.02 
0.52 
0.65 
0.98 
3.47 
4.58 
0.56 
0.64 
0.73 
1.27 
0.34 
1.07 
0.16 
1.01 
1.13 
1.32 
1.61 
0.85 
1.12 
1.31 
1.47 
1.14 
1.26 
1.46 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooo 

000 
0,00 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
055 
043 
068 
095 
1.53 
1.16 
1.53 
0.42 

1  91 
091 
047 
2.09 
0.22 
0.11 

2  35 
2  3S 
3.90 
0.21 
0.33 
0  47 
2  63 
380 
0.17 
0.24 
0.31 
0.37 
0.19 
0.78 
0.12 
0.22 
038 
0  47 
0.53 
0.27 
0.43 
0.50 
0.61 
0.33 
0,50 
0  56 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 

coo 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

0,00 

000 

008 

0.06 

0.06 

0.10 

0.20 

0.11 

0.23 

0.12 

0.30 

0.18 

0.13 

0.30 

0.06 

0.02 

0  54 

064 

1,07 

0.06 

0.07 

0.11 

0.29 

0,41 

002 

004 

005 

0-05 

002 

006 

0  02 

004 

0  05 

006 

0  07 

0.05 

006 

006 

008 

0  05 

006 

007 


Non-fadl- 
Ity  Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
000 
0,00 
000 
356 
3.97 
2.25 
2.48 
4.43 
446 
6.83 
2.81 
6.33 
3.23 
2.05 
5.81 
1.24 
0.55 
11  52 
13,68 
19,93 
1.08 
1.54 
2.20 
6.13 
803 
1,01 
1  29 
1,57 
2,13 
077 

1  89 

0  47 
1,56 
203 

2  42 
2.91  I 
1.57 
2  16 
2  50 
2  95 

1  92 
236 
272 


Facility 
total 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
000 
000 
0.00 
0.00 
000 
000 

0  00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 

1  89 
1.75 
1.91 
251 
4.12 
2.43 
4.20 
1.75 
4.88 
2.61 
1.79 
4.63 
0.88 
0.43 
7  07 
795 

11.81 
0.77 
1.22 
1.69 
5.29 
7.25 
0.62 
0.89 
1  15 
1.23 
0.62 
1.60 

0  43 
0.77 
1.28 
1.57 
1.83 
099 

1  47 
1  69 
209 
111 
1.60 
1.82 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

ooc 
zzz 

'■j'  0 

ooc 

ooc 

30C 

ooc 

OOC: 
010 
010 

ooc 
ooc 
ooc 
ooc 
zzz 

010 

zzz 

000 
000 

000 

ooc 
ooc 

000 
000 

ooc 
ooc 

000 
000 


'CPT  codes  ana  Oescnptions  only  are  copyright  2003  Amencar  Medical  Association  All  Rights  Resen/ed  Applicable  FAR&DFARS  AdoIv 
'Copynght  2003  Amencar  Denta  Association  All  rights  resen/ed  '■*>'t- 

3*inclicates  RVJs  are  no)  jsec  'oi  Meoica'e  pav-^ei', 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT- 
HCPCS-: 

MOD 

c 

11313  .... 

A 

11400  .. 

A 

11401   .. 

A 

11402  .... 

A 

11403  ... 

A 

11404  ... 

A 

'1406  ... 

A 

11420  ... 

A 

11421  ... 

A 

'1422  .... 

A 

11423  ... 

A 

11424  .... 

A 

11426  .... 

A 

11440  ... 

A 

11441  .... 

A 

1  1442  .... 

A 

11443  ... 

A 

11444  .... 

A 

11446  .... 

A 

11450  .... 

A 

'1451  .... 

A 

11462  .... 

A 

11463  ... 

A 

11470  ... 

A 

11471  .... 

A 

11600  ... 

A 

11601  .... 

A 

11602  .... 

A 

11603  ... 

A 

11604  .... 

A 

11606  .... 

A 

11620  .... 

A 

11621  .... 

A 

11622  .... 

A 

11623  .... 

A 

11624  .... 

A 

11626  ... 

A 

11640  .... 

A 

11641  .... 

A 

11642  .... 

A 

11643  ... 

A 

11644  .... 

A 

11646  -...■ 

A 

11719  .... 

R 

11720  .... 

A 

11721  .... 

A 

11730  ... 

A 

11732  .... 

A 

11740  .... 

A 

11750  .... 

A 

11752  .... 

A 

11755  .... 

A 

11760  .... 

A 

11762  .... 

A 

11765  .... 

A 

11770  .... 

A 

11771  .... 

A 

11772  .... 

A 

11900  .... 

A 

11901  .... 

A 

11920  .... 

R 

11921  .... 

R 

11922  .... 

R 

11950  .... 

R 

11951  .... 

R 

11952  .... 

R 

11954  .... 

R 

11960  .... 

A 

11970  .... 

A 

11971  .... 

A 

11975  ... 

N 

11976  .... 

R 

11977  ... 

N 

11980  ... 

A 

11981  .... 

A 

Status 


Description 


Shave  skin  lesion 

Exc  tr-ext  b9^rriarg  0.5  <  cm  

Exc  tr-ext  b9^marg  0.6-1  cm 

Exc  tr-exl  b9-marg  1 ,1-2  cm  

Exc  tr-ext  bg^ma^g  2.1-3  cm 

Exc  tr-ext  bO^rnarg  3,1-4  cm 

Exc  tr-ext  b9^marg  4  0  cm 

Exc  h-f-nk-sp  b9+marg  0.5  <  

Exc  h-f-nk-sp  b9*marg  0.6-1  

Exc  h-f-nk-sp  b9-^marg  1.1-2 

Exc  h-f-nk-sp  bO^marg  2.1-3 

Exc  h-f-nk-sp  b9-^marg  3.1-4 

Exc  h-f-nk-sp  b9+marg  >  4  cm  "... 
Exc  face-mm  b9+marg0.5  <  cm 
Exc  'ace-mm  D9-^marg  0.6-1  cm 
Exc  face-mm  bg^marg  1,1-2  cm 
Exc  face-mm  b9-"marg  2,1-3  cm 
Exc  face-mm  b9->marg  3.1-4  cm  . 
Exc  face-mm  b9-marg  >  4  cm   .... 

Removal,  sweat  gland  lesion  , 

Removal  sweat  gland  lesion  , 

Removal  sweat  gland  lesion  

Removal,  sweat  gland  lesion  

Removal,  sweat  gland  lesion  

Removal  sweat  gland  lesion  

Exc  tr-ext  mlg^marg  0.5  <  cm   

Exc  tf-ext  mlg-^marg  0,6-1  cm  

Exc  tr-exl  mlg-^marg  1,1-2  cm  

Exc  tr-ext  mlg•^marg  2,1-3  cm  

Exc  tr-ext  mig-fmarg  3.1-4  cm  

Exc  tr-ext  mig+marg  >  4  cm  

Exc  h-f-nk-sp  mlg-^ma^g  0.5  <  

Exc  h-f-nk-sp  mlg^marg  0,6-1   

Exc  h-f-nk-sp  mlg-i-marg  1.1-2  

Exc  h-f-nk-sp  mig+marg  2.1-3  

Exc  h-f-nk-sp  mlg-tmarg  3.1-4 

Exc  h-f-nk-sp  mlg->-mar  >  4  cm  .... 
Exc  face-mm  malig-i-marg  0.5  <  ... 
Exc  face-mm  mahg-^marg  0.6-1  .. 
Exc  face-mm  malig->-marg  1,1-2  .. 
Exc  face-mm  malig-t-marg  2,1-3  .. 
Exc  face-mm  malig-hmarg  3.1-4  .. 
Exc  face-mm  mig+marg  >  4  cm  ... 

Tnm  nail(s)   .r. 

Debride  nail.  1-5  

Debnde  nail.  6  or  more  

Removal  of  nail  plate  

Remove  nail  plate,  add-on  

Drain  blood  from  under  nail  

Removal  of  nail  bed  

Remove  nail  bed/finger  tip  

Biopsy,  nail  unit  

Repair  of  nail  bed  

Reconstnjction  of  nail  bed  

Excision  of  nail  fold,  toe  

Removal  of  pilonidal  lesion  

Removal  of  pilonidal  lesion  

Removal  of  pilonidal  lesion  

Injection  into  skin  lesions  

Added  skin  lesions  injection  

Correct  skin  color  defects  

Correct  skin  color  defects  

Correct  skin  color  defects   

Therapy  foi  contour  defects  

Therapy  for  contour  defects  

Therapy  for  contour  defects  

Therapy  for  contour  defects  

Insert  tissue  expander(s)  

Replace  tissue  expander 

Remove  tissue  expander(s)  

Insert  contraceptive  cap  

Removal  o'  contraceptive  cap  

Removal/ reinsert  contra  cap  

Implant  hormone  pelletis)  

Insert  drug  implant  device  


'  CPT  codes  and  descnptions  only  are  copynght  2003  American  Medical  / 
^Copyrigm  2003  Amencan  Dental  Association,  All  ngnts  resen/ed 
^♦Indicates  RVUs  are  not  used  for  Medicare  payment 


Physiaan 

work 

RVUs3 


1.61 
0.85 
1.22 
1.50 
1.78 
2.05 
2.74 
0.97 
1.41 
1.62 
2.00 
2.42 
3.76 
1.05 
1.47 
1.71 
2.28 
3.12 
4.46 
2.71 
3.9? 
2.50 
3.93 
3.23 
4.38 
1.30 
1.79 
1.94 
2.18 
2.39 
3.41 
1.18 
1.75 
2.08 
2.60 
3.04 
4.28 
1.34 
2.15 
2.58 
3.08 
4.01 
5.92 
0.17 
0.32 
0.54 
1.12 
0.57 
0.37 
1.85 
2.65 
1.30 
1.57 
2.87 
0.69 
2.60 
5.71 
6.94 
0.52 
0.80 
1.60 
1.92 
0.49 
0.84 
1.18 
1.68 
1.84 
9.03 
7.02 
2.12 

-^1.47 
1.77 

+3.28 
1.47 
1.47 


Non-facil- 
ityPE 
RVUs 


1.84 
2.04 
2.10 
2.27 
2.45 
2.77 
3.14 
1.80 
2.10 
2.30 
2.64 
2.86 
3.57 
2.31 
2.42 
2.62 
3.01 
3.58 
4.16 
5.20 
6.84 
5.29 
7.08 
5.23 
6.96 
2.70 
2.76 
2.90 
3.15 
3.46 
4.16 
2.66 
2.77 
3.04 
3.41 
3.83 
4.74 
2.73 
3.10 
3.48 
3.89 
4.79 
5.87 
0.25 
0.34 
0.44 
1.03 
0.45 
0.86 
2.15 
2.99 
1.10 
1.86 
2.29 
1.16 
3.58 
5.79 
7.27 
0.66 
0.67 
2.01 
2.38 
0.38 
1.17 
1.51 
1.89 
2.46 
NA 
NA 
7.20 
1.43 
1.72 
2.28 
1.11 
1.76 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


0.72 
0.90 
1.04 
1.10 
1.35 
1.43 
1.69 
0.94 
1.13 
1.36 
1.48 
1.63 
2.13 
1.35 
1.53 
1.60 
1  85 
2.21 
2.82 
206 
2.59 
2.04 
2.73 
230 
282 
0.99 
1.24 
1.29 
1.35 
1.42 
1.77 
0.97 
1.26 
1.41 
1.61 
1.80 
2.43 
1.13 
1.55 
1.75 
1.98 
2.49 
3.53 
0.07 
0.13 
0.21 
0.44 
0.23 
0.14 
1.75 
299 
0.56 
1.23 
1.85 
0.53 
1,53 
3.36 
3,90 
0.22 
0.36 
0.78 
0.98 
0.25 
0.42 
0.52 
0.69 
0.91 
10.65 
6.16 
4.81 
058 
0.69 
1.27 
0.56 
069 


0.11 
0.07 
0.11 
0.14 
0.19 
0.22 
0.30 
0.10 
0.13 
0.17 
0.20 
0.25 
0.41 
0.10 
0.13 
0.17 
0.22 
0.30 
0.36 
0.31 
0.47 
0.28 
0.48 
0.36 
0.48 
0.11 
0.14 
0.16 
0.19 
0.22 
0.34 
0.11 
0.14 
0.18 
0.24 
0.30 
0.42 
0.12 
0.18 
0.22 
0.29 
0.40 
0.55 
0.01 
0.02 
0.05 
0.11 
0.06 
0.04 
0.19 
0.40 
0.07 
0.20 
0.38 
0.06 
0.29 
0.67 
0.82 
0.02 
0.04 
0.20 
0.25 
0.06 
0.07 
0.12 
0.20 
0.23 
1.05 
0.92 
0.25 
0.17 
0.20 
0.37 
0.12 
0.17 


3,56 
2,96 
3.43 
3.91 
4.42 
504 
6  18 
2.87 
3.64 
4,09 
4,84 
5.53 
7.74 
3,46 
4,02 
4,50 
5,51 
700 
8,98 
8  22 

11.24 
8.07 

11.49 
>-8.82 

11.82 
4.11 
4.69 
500 
5.52 
6.07 
7.91 
3-95 
4.66 
5.30 
6.25 
7.17 
9.44 
4.19 
5,43 
6.28 
7.26 
9.20 

12.34 
0.43 
0.68 
1.03 
2.26 
1.08 
1.27 
4.19 
6.04 
2.47 
3.63 
5.54 
1.91 
6.47 

12.17 

15.03 
1.20 
1.51 
3.81 
4.55 
0.93 
2.08 
2.81 
3.77 
4.53 
NA 
NA 
9.57 
3.07 
3.69 
5.9a 
2.70 
3.40 


2.44 

1  82 
2.37 
2.74 
332 

3  70 
4.73 
2.01 
267 

3  15 
368 

4  30 
6  30 
250 
3  13 

3  48 

4  35 

5  63 
764 

5  03 

6  99 
4  82 
"  14 
5,89 

7  68 
240 
3  17 
3  39 
3  72 
403 
5.52 
226 
3  15 

3  67 

4  45 
5.14 
7,13 
259 
388 
4,55 
535 
6.90 

10.00 
0,25 
0  47 
0,80 
1,67 

0  86 
0,55 

3  79 

6  04 

1  93 
3,00 
5.10 
1.28 
4.42 
9.74 

11  66 
0,76 

1  20 

2  58 
3,15 

0  80 

1  33 

1  82 
2,57 
298 

20.73 
14  10 

7  18 

2  22 
266 

4  92 
2  15 
2,33 


000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 

zzz 

000 
010 
010 
000 
010 
010 
010 
010 
090 
090 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 
090 
090 
090 

XXX 
000 

XXX 
000 

XXX 


Ass  iciatkin.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Rented  Information— Contmueci 


CPT',' 
HCPCS- 

MOD 

c 

11982  ... 

11983  ... 

A 

A 

12001   . 

A 

12002 

12004  .. 

12005  ... 

12006  . 

A 
A 
A 

A 

12007  ... 
12011   .. 

A 

A 

12013  ... 

A 

12014  .  .. 

12015  .... 

A 
A 

12016  .... 

A 

12017  .... 

12018  .... 

12020  .. 

A 
A 
A 

12021   .. 

12031  ... 

1 2032 

A 

A 
A 

12034  .. 

12035  ... 
12036 

A 
A 
A 

12037   . 
12041 
12042  . 
12044  ... 

A 
A 
A 

A 

12045  ... 

12046  .. 

12047  .. 

A 
A 

A 

12051  . 

12052  ... 

12053  .. 

A 
A 

A 

12054  . 

12055  ,. 
12056 

A 
A 
A 

12057  .. 

A 

13100  ... 

A 

13101  ... 

13102  ... 

A 

A 

13120  ... 

A 

13121  .... 

A 

13122  .... 
13131  .... 

A 
A 

13132  ... 

13133  ... 

A 
A 

13150  .... 

13151  .... 

A 

A 

13152  .... 

A 

13153  ... 
13160  .. 

A 
A 

14000   . 

A 

14001   .. 

A 

14020  .... 

14021  .... 
14040  . . 

A 
A 

A 

14041   .. 

14060 

14061   . 
14300 

A 
A 
A 

A 

14350 
15000    ' 

A 

A 

150C1 

A 

15050  .... 

15100  .... 

15101  ... 
15120  ... 

A 
A 
A 
A 

15121  .... 

A 

15200  .... 

A 

15201  .... 

A 

15220  .... 

A 

15221  .... 

A 

15240  ... 

15241  ... 
15260  .... 

A 
A 
A 

15261  .... 

A 

Siatus 


Descriptior 


Physician 

worV 

RVUs3 


Non-faci(- 
ity  PE 
RVUs 


Faalrty 
PE  RVUs 


Remove  drug  implant  device 

Remove.'irsen  drug  implant  .. 

Repair  supe'^iciai  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  wound(s)  ... 

Repair  superficial  woundis)  ... 

Repar  Superficial  wounois)  ... 

Repair  superfciai  wounOis)  ... 

Repair  superficial  wouriois)  ... 

Repair  superficial  woundis)  ... 

Repair  superficial  wounoisi  ... 

Repair  superficial  woundis!  ... 

Repair  superficial  woundisl  ... 

Repair  superficial  woundisi  ... 

Repai'  superficial  AOunois)  ... 

Closure  of  split  wound 

Closure  of  split  wound  

Layer  closure  of  woundisi  

Layer  closure  of  wounois    

Layer  closure  of  woundis     .... 

Layer  closure  o'  woundis    

Layer  closure  of  woundfsi  

Layer  closure  of  wound(si  ,  ... 

Layer  closure  of  woundis!  

Layer  closure  of  woundiS'    .... 

Layer  closure  of  woundfsi  

Layer  closure  of  wouncKsi  

Layer  closure  of  wouno(si  

Layer  closure  o<  wound(Sl  

Layer  closure  o'  woundfsi  

Layer  closure  of  wound(S) 

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wounU'lesion  add-on  . 

Repair  of  wound  or  lesion  , 

Repair  of  wound  or  lesion  , 

Repair  wound'lesion  add-on  .. 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  .. 

Repair  of  wound  or  lesion  

Repair  of  wound  c  lesion  

Repair  of  wound  c  lesion  

Repair  woundfesior  add-on  .. 

Late  closure  of  wound  

Skin  tissue  rearrangement  

Skin  tissue  'ear-angement  

Skin  tissue  'earrangement  

Skin  tissue  -earrangement  

Skin  tissue  'ea'rangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

Skin  graft  

Skin  graft  add-on  

Skin  pinch  graft  

Skin  split  graft 

Skin  split  graft  add-on  

Skin  split  graft  

Skin  split  graft  add-on  

Skin  full  graft   

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft   ,.. 

Skin  full  graft  add-on  


1.77 
3.28 
1.69 
1.85 
2.23 
2.84 
3.65 
4.10 
1.75 
1.98 
2.45 
3.17 
3.91 
4.68 
5.50 
2.61 
1.83 
2.14 
2.46 
2.90 
3.41 

4xa 

4.64 
2.36 
2.72 
3.12 
3.62 
4.23 
4.62 
2.46 
2.75 
3.10 
3.44 
4.40 
5.21 
5.93 
3.10 
3.90 
1.23 
3.28 
4.31 
1.43 
3.77 
5.92 
2.18 
3.79 
4.42 
6.29 
2.37 

10.42 
5.86 
8.42 
655 

1000 
7.83 

11.42 
845 

12.22 

11.69 
9.56 
3.98 
0  99 
4.28 
9.00 
1.71 
9.77 
2.65 
7.98 
1.31 
7.83  I 
1.18  1 

8.99  1 
1.85 

10.00  j 

2.22  I 


1.99 
2.34 
2.04 
2.10 
2.40 
2.90 
3.48 
3.91 
2.20 
2.35 
2.65 
3.23 
365 
NA 
NA 
2.70 
1.77 
2.33 
3.93 
3.21 
5.34 
5.43 
6.52 
2.50 
3.24 
3.24 
3.72 
6.68 
6.54 
3.26 
3.21 
3.25 
3.59 
459 
6.85 
6.18 
3.55 
3.79 
0.74 
3.65 
4.01 
0.87  I 
3.92 
4.73 
1.21  I 
5.56 
5.46 
6.14 
1.36 
NA 
8.61 

10.06 
927 

10.56 
835 

10  76 
9.18 

11  79 
11.31 

NA 

3.85 

1.38 

6.03 
12.77 

3.88 
10.90 

4.63 
10.83 

1.05 
10.71 

0.91 
10.27 

1  46 

9.98 

2.75 


Mal- 
practice 
RVUs 


085 

1  49 

0.50 

095 

1  06 

1.25 

1  56 

1.86 

0.51 

098 

1.11 

1.30 

1.58 

1.93 

2.30 

1.77 

1  42 

082 

1.86 

1.43 

2.21 

2.41 

2.81 

0.87 

1  39 

1.58 

2.20 

280 

3.13 

1.38 

1.36 

1.52 

1.62 

216 

3.11 

380 

1.80 

2.24 

058 

1  84 

2.34 

0.64 

2.16 

3.21 

1.04 

2.63 

3.07 

3.97 

1.15 

7.19 

5.18 

6.66 

6.05 

782 

694 

878 

777 

9.62 

9.27 

7.20 

2.22 

0.42 

4.78 

7.88 

1.68 

7.86 

1.90 

6.06 

0.63 

6.51  I 

0.58 

7.73  ! 

0  92 

8.70  I 

1.44  ! 


020 
0  37 
0  16 
0  18 
020 
028 
037 
044 
0  17 
0  19 
0.22 
0.29 
0.38 
0.47 
055 
0.29 
023 
0  18 
0  18 
0.25 
036 
0  49 
059 
020 
020 
0.29 
0.41 
048 
049 
019 
020 
0  24 
030 

0  42 
0.52 
060 
0.25 
0.26 
0.12 
028 
0.30 
0.14 
O.X 
038 
0.20 
0.35 
0.34 
046 
022 

1  43 
0.55 
0  78 
060 
083 
066 
085 
0.71 
0.90 
1.05 
1.31 
0.44 
0.13 
0.55 
1.13 
0.22 
1.08 
032 
0.87 
0.17 
0  82 
0  14 
096 
0.20 
0.76 
020 


f^ton-facil- 
ity  Total 


Faality 
total 


396 

599 

389 

413 

483 

602 

750 

8  45 

4  12 

452 

5.32 

6.69 

794 

NA 

NA 

5.60 

383 

4  65 

6.57 

6.36 

9.11 

9.95 

11.75 

5.06 

6  16 

6.65 

775 

11  39 

11  65 

591 

6  16 

659 

7.33 

941 

1258 

12.71 

6.90 

7.95 

2.09 

7.21 

862 

2.44 

7.99 

11.03 

359 

9.70 

10.22 

12.89 

395 

NA 

15  02 
19  26 

16  42 
21  39 
16.84 
23.03 
18.34 
2491 
2405 

NA 

8.27 

250 
10.86 
2290 

581 
21  75 

760 
19.68 

2.53 
1936 

223 
20  22 

351 
20.74 

5.17  1 


282 
514 
235 
298 
349 
4.37 
558 
640 
243 
3.15 
378 
4.76 
5.87 
7.08 
835 
4.67 
348 
314 
4.50 
4,58 
5  98 
693 
804 
343 
431 
499 
6.23 
7.51 
8.24 
403 
4.31 
486 
5.36 
698 
864 
10.33 
5.15 
6.40 
1.93 
5.40 
6.95 
2.21 
6.23 
9.51 
342 
6.77 
783 
10.72 
374 
1904 
11.59 
15.86 
13  20 
18  65 
15.43 
21.05 
16.93 
22  74 
2201 
18.07  I 
6.64 
1.54 
9.61 
1801 
3.61 
18.71 
4.87 
14.91 
2.11 
15.16 
1.90 
17.68 
2.97 
19.46  ! 
3.86  I 


Global 


XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
ZZ2 
010 
010 

zzz 

010 
010 

zzz 

010 
010 

010 

zzz 

09C 
09C 
090 
090 
090 
090 
090 
090 
09C 
09C 
090 
000 

zzz 

090 
090 
ZZZ 

09C 
Z22 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 


'  CPT  codes  and  descriptions  only  are  copyright  2003  American  Medical  Association  All  Rights  Resen/ed.  Appl«at)(e  FARS/DFARS  Aool» 
=  Copyright  2003  American  Dental  Association.  All  nghts  resen/ed 
3  +lndicates  RVUs  are  not  used  tot  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
Hopes'? 

MOD 

5 

15342  ... 

A 

15343  ... 

A 

15350  ... 

A 

15351  .... 

A 

15400   . 

A 

15401  ... 

A 

15570  ... 

A 

15572  ... 

A 

15574  .... 

A 

15576  .. 

A 

15600  ... 

A 

15610  ... 

A 

1 5620  .. 

A 

15630  .. 

A 

15650  ... 

A 

15732  ... 

A 

15734  ... 

A 

15736  .. 

A 

15738  ... 

A 

15740   .. 

A 

15750  ... 

A 

15756  ... 

A 

15757  .... 

A 

'5758  .... 

A 

15760  ... 

A 

15770  .. 

A 

15775  ... 

R 

15776  .... 

R 

15780  .... 

A 

15781 

A 

15782  ... 

A 

15783  .... 

A 

15786  ... 

A 

15787  .... 

A 

15788  ... 

R 

15789  .. 

R 

15792  ... 

-^ 

R 

15793  ... 

A 

15810  .... 

A 

15811  .... 

A 

15819  ... 

A 

15820  ... 

A 

15821  ... 

A 

15822  ... 

A 

15823  ... 

A 

15824  ... 

R 

15825  ... 

R 

15826  ... 

R 

15828  ... 

R 

15829  .. 

R 

15831  .... 

A 

15832  ... 

A 

15833  .:: 

A 

15834  ... 

A 

15835  ... 

A 

15836  ... 

A 

' 5837  ,  . 

A 

'5838  ... 

A 

15839  ... 

A 

15840  ... 

A 

15841  ... 

A 

15842  ... 

A 

15845  .... 

A 

15850  ... 

B 

15851  ... 

A 

15852  ... 

A 

15860  ... 

A 

15876  .... 

R 

15877  ... 

R 

15878  ... 

" 

R 

15879  .... 

R 

15920  ... 

A 

15922  ... 

A 

15931  ... 

A 

15933  ... 

A 

Status 


Description 


Cultured  skin  graft.  25  cm  

Culture  skn  graft  addl  25  cm  .... 

Skin  homogratt  

Skin  homograft  add-on  

Skin  heterog'-aft    

Skin  hete'-og'aft  add-on 

Form  skin  oeOicie  'lap  \ 

Form  skin  pedicle  'lap  

Form  skin  pedicle  'lap  

Form,  skin  pedicle  flap  

Skin  graft  

Skin  graft  

Skin  graft  

Skin  graft   

Transfer  skin  pedicle  'lap  

Muscle-skin  graft,  neaaneck  ... 

Wuscle-skin  graft,  trunk  

Wuscie-skin  graft  arm  

Muscle-skin  graft   leg  

Island  pedicle  flap  graft  .-. 

Neurovascular  pedicle  graft  

Free  myo/skm  flap  microvasc  .. 

Free  skin  flap    microvasc    

Free  fascial  flap,  microvasc  

Composite  skin  graft  

Derma-fa!-iascia  g'^att 

Hair  transplant  punch  grafts  

Hair  transplant  punch  grafts 

Abrasion  featmenl  of  skin  

Abrasion  treatment  of  skin  

Abrasion  treatment  of  skin  ....... 

Abrasion  treatment  of  skin  

Abrasion,  lesion,  single  

Abrasion,  lesions,  add-on 

Chemical  peel,  face,  epidenm  .. 
Chemical  peel,  face,  dennal   .... 

Chemical  peel,  nonfacial  

Chemical  peel,  nonfacial  

Salabrasion  

Salabrasion 

Plastic  surgery,  neck  

Revision  of  lower  eyelid  

Revision  of  lower  eyelid  

Revision  of  upper  eyelid  

Revision  of  upper  eyelid  

Removal  of  forehead  wnnkles  .. 

Removal  of  neck  wnnkles  

Removal  of  brow  wnnkles  

Removal  of  face  wnnkles  

Removal  of  skin  wnnkles   

Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 

Graft  for  face  nerve  palsy  

Graft  for  face  nerve  palsy  

Flap  for  face  nerve  palsy   

Skin  and  muscle  repair,  face  ... 

Removal  of  sutures  

Removal  of  sutures   

Dressing  change  not  for  bum  .. 

Test  for  blood  flow  in  graft  -. 

Suction  assisted  lipectomy  

Suction  assisted  lipectomy  

Suction  assisted  lipectomy 

Suction  assisted  lipectomy  

Removal  of  tail  bone  ulcer  

Removal  of  tail  bone  ulcer  

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 


Physician 

work 

RVUs3 


0.99 

0.25 

3.98 

0.99 

3.98 

0.99 

9.16 

9.22 

9.62 

8.64 

1.90 

2.41 

2.92 

3.25 

3.95 

17.74 

17.69 

16.18 

17.82 

10.19 

11.34 

35.03 

35.03 

34.90 

8.69 

7.48 

3.94 

5.51 

7.25 

4.82 

4.30 

4.27 

2.02 

0.33 

2.08 

4.89 

1.85 

3.72 

4.71 

5.36 

9.33 

5.12 

5.69 

4.42 

7.01 

0.00 

0.00 

0.00 

0.00 

0.00 

12.33 

11.52 

10.58 

10.79 

11.60 

9.29 

8.38 

7.09 

9.33 

13.18 

23.13^ 

37.74 

12.50 

+0.78 

0.86 

0.86 

1.94 

0.00 

0.00 

0.00 

0.00 

7.90 

9.84 

9.19 

1079 


^k)n-facil- 
ItyPE 
RVUs 


1.84 

0.27 

8.31 

0.95 

4.21 

1.23 

9.27 

8.48 

8.89 

9.51 

7.17 

3.T8 

7.54 

6.92 

6.79 

18.24 

18.13 

18.35 

18.14 

9.92 

NA 

NA 

NA 

NA 

9.82 

NA 

2.82 

5.44 

7.16 

5.41 

438 

4,98 

1.65 

0.32 

3.38 

6.48 

3.21 

NA 

3.94 

6.37 

NA 

6.92 

7.31 

5.87 

7.86 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

11.58 

NA 

8.01 

NA 

7.95 

NA 

NA 

NA 

NA 

1.61 

1.75 

1.88 

1.29 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 


Facility 
PE  RVUs 


f^al- 

practice 

RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


056 

0  10 

4.88 

0.40 

4.13 

0.45 

6.74 

6.32 

7.02 

6.49 

2.73 

307 

371 

398 

4.06 

12.34 

12.44 

11.33 

11.86 

797 

9  09 

2093 

21.96 

21.96 

7  09  I 

6.77  1 

1,34 

2.85  1 

7.16  I 

5.41  i 

4  38 
422 
1.29  I 
0.16  I 
2.29  f 

5  02 
2.79 
4.20 
3.94 
5.58 
7.28 
5.40 
5.58 
4.41 
6.29 
0.00 
0.00 
0.00 
0.00 
0.00 
8.32 
8.46 
8.18 
7.75 
7.71 
6.88 
7.08 
6.15 
6.27 

10.15 
15.24 
23.29 
9.47 
0.30 
0.34 
0.36 
079 
000 
0.00 
0.00 
0.00 
5  66 
7.39 
580 
8.03 


'  CPT  codes  and  descriptions  only  are  copynght  2003  Arr>encan  Metiical  Association,  AH  Rights  Resen/ed  Applicable  FARS.'DFARS  Apply 
^  Copyright  2003  Amencan  Dental  Association  All  rights  reserved 
3  ^Indicates  RVUs  are  not  used  for  Medicare  payment. 


0.11 
0.02 
0.50 
0.13 
0.48 
0.13 
1.15 
1.11 
1.10 
0.86 
0.23 
0.30 
034 
0.34 
0.43 
1.80 
2.29 
2.13 
2.34 
0.74 
1.39 
3.73 
404 
4.22 
0.86 
0.93 
0.52 
0.72 
0.49 
0.32 
0.25 
0.31 
0.13 
0.02 
0.13 
0.32 
0.12 
0.20 
0.50 
0.62 
0.92 
0.36 
0.37 
0.26 
0.38 
0.00 
0.00 
0.00 
000 
0.00 
1.56 
1.45 
1.40 
1.41 
1.35 
1.14 
0.93 
0.70 
1.05 
1.38 
3.18 
4.78 
0.96 
0.05 
0.06 
0.08 
0.16 
0.00 
0.00 
0.00 
0.00 
0.99 
1.27 
1.14 
1.37 


2.94 

0.54 

12.79 

2.07  1 

8.67  I 

2.35  I 

19.58 

18.81  ! 

19.81 

19.01  j 

9.30 

6.49  ' 

10.80 

10.51 

11.17  1 

37.78 

38.11 

36.66 

38.30 

20.85 

NA 

NA 

NA 

NA 

19.37 

NA 

7.28 

11.67 

14.90 

10.55 

8.93 

9.56 

3.80 

0.67 

5.59 

11.69 

5.18 

NA 

9.15 

12.35 

NA 

12.40 

13.37 

10.55 

15.25 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

24.53 

NA 

17.32 

NA 

18.33 

NA 

NA 

NA 

NA 

2.44 

2.67 

2.82 

3.39 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 


-t- 


1.66 
037 
9  36 
1  52 
859 

1  57 
17,05 
16,65 
17.94 
15,99 

4  86 

5-78 

6.97 

757 

8,44 

31.88 

32  42 

29  64 

32  02 

1890 

21,82 

59,69 

61  03 

61.07 

1664 

15  18 

5,80 

9  08 

14,90 

1055 

8  93 

880 

344 

051 

4  50 

10,23 

476 

8.12 

9.15 

1 1 .56 

1753 

10.88 

n  54 

9.09 

13  68 

0  00 

000 

GOO 

OOO 

000 

22.21  , 

21 .43 

20  16 

19,95 

20.66 

17,31 

16.39 

13.94 

16.65  : 

24.71  I 

41.55 

6581 

22.93  : 

1.13  ! 

1.26 

1,30 

2  89 
0,00 
0  00 
000 
0,00 

14.55 
18.50 
16,13 
20  19 


010 

zzz 

090 
22Z 

090 
ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 

in 

09O 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
000 
000 
030 
090 
090 
090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REU^TED  INFORMATION— Continued 


CPTV 
HCPCS^ 


MOD       Status 


15934 

A 

15935 

A 

15936 

A 

15937 

A 

15940   . 

A 

15941   . 

A 

15944 

A 

1 5945 

A 

15946 

A 

1595C 

A 

15951 

i  

A 

15952 
15953 
15956 
15958 
15999 
16000 

A 

A 

A 

1  

A 

r 

A 

16010 
16015 



A 
A 

16020 

A 

16025 
16030 

A 

A 

16035 

A 

16036 

A 

17000 

A 

17003 

A 

17004 

A 

17106 

A 

17107 

A 

17108  ... 

A 

17110  .... 

A 

17111  .... 

A 

17250   . 

A 

17260  .... 

A 

17261  .... 

A 

17262  .. 

A 

17263  .... 

A 

17264  .... 

A 

17266  .... 

A 

17270  .... 

17271  .... 

A 
A 

17272  .... 

A 

17273  .... 

A 

17274  .... 

A 

17276  .... 

A 

17280  .... 

A 

17281  .... 

17282  .... 

A 
A 

17283  .... 

A 

17284  .... 

A 

17286  .... 

A 

17304  .... 

A 

17305  .... 

A 

17306  .... 

17307  .... 

A 
A 

17310  .... 

A 

17340  .... 
17360  .... 
17380  .... 

A 
A 

R 

17999  .... 
19000  .... 

C 

A 

19001  .... 

A 

19020  .... 
19030  .... 
19100  .... 

A 
A 
A 

19101  .... 

19102  .... 

A 
A 

19103  .... 

A 

19110  .... 
19112  .... 
19120  .... 

A 
A 
A 

19125  .... 

19126  .... 

19140  .... 

A 
A 
A 

19160  .... 

A 

Descnption 


Remove  sacrum  pressure  sore 

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacum  pressure  sore 

I  Remove  hip  pressure  sore    , 

Remove  riip  pressu'e  sore    , 

Rerrxjve  hip  pressure  sore    , 

Remove  hip  pressure  sore  , 

Remove  hip  pressure  sore  , 

Remove  'high  pressu'e  sore  

Remove  thigh  p'essu'e  see  ....: 

Remove  thigh  pressure  sore  

Remove  thigh  pressure  sore  ..... 

Remove  thigh  p-essu'e  sore  

Remove  thigh  p^essu-'e  sore  

Removal  ot  pressu'e  sore  

Initial  treatment  ot  bum(s)  

Treatment  o'  bum(s)   

Treatment  of  bum(s)   

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Treatment  of  bumfs)   

Incision  of  bum  scab,  initi  

Escharotomy  addl  incision 

Destroy  bengapremig  lesion  .... 
Destroy  lesions  2-14 

Destroy  lesions    15  or  more  

Destructio'^  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruct  lesion,  1-14  

Oestruct  lesion.  15  or  more 

Chemical  caute^  tissue  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions   

Destruction  of  skin  lesions   

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destojction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  ol  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destnjction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

1  stage  mohs.  up  to  5  spec  

2  stage  mohs  up  to  5  spec  

3  stage  mohs.  up  to  5  spec  

Mohs  addl  stage  up  to  5  spec  ... 
Mohs  any  stage  >  5  spec  each  .. 

Cryotherapy  of  skin  

Skin  peel  thei-apy   

Hair  removal  by  electrolysis  

Skin  tissue  procedure 

Drainage  of  breast  lesion  

Dram  breast  lesion  add-on 

Incision  of  bi-east  lesion  " 

Injection  for  breast  x-ray  •:... 

Bx  breast  percut  w/o  image  

Biopsy  of  breast,  open  

Bx  breast  percut  w/image  

Bx  breas!  percut  w/device  

Nipple  exploration     

Excise  b'east  duct  fistula  ...."....... 

Removal  o*  breast  lesion  

Excision,  breast  lesion   

Excision,  aodi  breast  lesion  

Removal  of  breast  tissue   

Removal  of  breast  tissue  


Physician 

work 

RVUs3 


Non -facil- 
ity PE 
RVUs 


Fadlrty 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-tacil- 
ily  Total 


Fadiity 
total 


12.62 
14.49 
12.31 
14.13 
9.29 
11  36 
11.39 
12.62 
21.45 
7.50 
10.66 
11.33 
12.56 
15.43 
15.39 
0.00 
0.88 
0.87 
2.34 
0.80 
1.84 
2.07 
3.73 
1.49 
0.60 
0.15 
2.77 
4.56 
9.11 
13.12 
0.65 
0.91 
0.50 
0.90 
1.16 
1.57 
1.78 
1.93 
2.33 
1.31 
1.48 
1  76 
2.04 
2.58 
3.18 
1.16 
1.71 
2.03 
2.62 
3.19 
4.41 
7.56 
2.83 
283 
2.83 
0.62 
0.76 
1.42 
0.00 
0.00 
0.84 
042 
3.55 
1.52  I 
1.26 
3.16 
1  99 
368 
4.28 
3.65  ' 
5.53 
6.03 
2.91 
5.11 
5.96 


NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.87 

0.67 

NA 

1.30 

1.82 

2.23 

NA 

NA 

0.99 

0.11 

2.34 

4.93 

7.60 

9.72 

1  65 

1  71 
1.25 
1.30 
1.64 
192 
2.09 
2.26 
2.55 
1.74 
1.81 

2  02 
2.24 
260 
3.00 
1.64 
1.93 
2.19 
2.59 
2.98 
3.75 
8.19 
3.86 
3.88 
3.82 
1.50 
0.38  . 
1.48  ' 
0.00 
0.00 
2.05 
0.80 
6.08 
3.37 
2.17 
4.72 
401 

12.14 
5.90 
5.93 
4.63 
4.89 

NA 
7.37 

NA 


8.24 
10.52 
8.44 
1006 
629 
9.68 
8.80 
9.84 
14.57 
552 
8.04 
7.91 
9.16 
10.95 
11.24 
0.00 
0.27 
0.64 
1.17 
0.62 
0.98 
1.14 
1.48 
0.61 
0.32 
0.07 
1.31 
3.37 
5.51 
7.76 
0.51 
061 
0.36 
0.46 
0.60 
0.79 
0.86 
0.89 
1.00 
0.64 
0.75 
0.88 
0.99 
1.22 
1.46 
0.58 
0.86 
1.02 
1.27 
1.53 
2.21 
3.61 
1.36 
1.37 
1.38 
0.31 
0.31 
0.75 
0.00 
0.00 
0.36 
0.14 
2.81  ' 
0.51 
0.43 
1.70 
0.66 
1.25 
3.10 
2.72 
3.11 
3.33 
1.01 
3.46 
349 


1  62 

1.87 

1.58 

1.81 

1.17 

1.47 

1.45 

1.65 

2.78 

0.96 

1.37 

1.43 

1.65 

1.97  i 

1.99  I 

0.00  1 

0  07  I 

0.08 

026 

0.07  j 

0.19  I 

0.22 

0.43  ] 

0.13  i 

0.04  ' 

0.01  I 

0.14  I 

0.34 

064 

1.07 

0.05 

006 

006 

0.05 

0.06 

0.08 

0.10  1 

0.10 

0  13 

0  07 

0.07 

0.08 

0.11 

0.13 

018 

0.06 

0.08 

011 

0.13 

0.17 

0  26 

0.37 

0.14 

0  14  I 

0.14 

0.06 

0.05  , 

0.07 

0.00 

0.00 

0.08 

0.04 

0.42 

0  08 

0.12  I 

0.24  I 

0.16 

0.19 

0.53  , 

0.46 

0.67  1 

0.73 

0.36 

0.62 

0.73 


NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
1.82 
1  62 
NA 
2.17 
3.85 
4.52 
NA 
NA 
1  63 
0.27 
5.25 
983 
17.35 
2391 
2.35 
267 
1  80 
2.25 
2.86 
3.57 
3.97 
4.29 
5.01 
3.12 
336 
3.86 
4.39 
531 
636 
2.86 
3.72 
4.33 
534 
634 
842 
16.12 
6.83 
685 
6.79 
2.18 
1.19 
2.97 
000 
0.00 
2.97 
1  26 
10.05 
4  97 
3.55 
8.12  i 
6.16  , 
16.01 
10.71 
10.04 
10.83 
11.65 

NA  I 
13.10  I 
NA 


22.48 
26.88 
22.33 
26.00 
16.75 
22.51 
21.64 
24.11 
38.80 
13.98 
20.07 
20.67 
23.37 
28.35 
28.62 
0.00 
1.22 

1  59 
3.77 
1.49 
3.01 
3.43 
5.64 

2  23 
0.96 
0.23 
4.22 
8.27 

15.26 
21.95 
1.21 
1.57 
0.91 
1.41 
1.82 
2.44 
274 
2.92 
3.46 
2.02 
2.30 
2.72 
3.14 
3.93 
4.82 
1.80 
2.65 
3.16 
4.02 
4.89 
6.88 
11.54 
4.33 
4.34 
4.35 
0.99 
1.12 
2.24 
000 
0.00 
1.28 
0.60 
6  78 
2.11 

1.81  ; 
5.10  I 
2.81  I 
5.12  I 
7.91 
6.83 
9.31 

10.09 
428 
9  19 

10.18 


Gk)bal 


090 

09C 
090 
09C 
09C 
09C: 
09C' 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
090 

zzz 

010 

zzz 

010 
090 
090 
090 
010 
010 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 

zzz 

010 
010 
000 
YYY 
000 

zzz 

090 
000 
000 
010 
000 
000 
090 
090 
090 
090 

zzz 

090 
090 


"  CPT  codes  and  descriptions  only  are  copyngh!  2003  Amencan  Medical  Associatk>n.  All  Rights  Reserved  Applicable  FARS'DFARS  AdoIv 
^Copynght  2003  American  Dental  Association  All  rights  reserved 
=  +lnaicates  RVUs  are  not  used  tor  Utedicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CRT-/ 
HCPCS' 


MOD       Status 


19162  .... 

A 

19180  .... 

A 

19182  .... 

A 

19200  .... 

A 

19220  .... 

A 

19240  .... 

A 

19260  .... 

A 

19271  ... 

A 

19272  .... 

A 

19290  .... 

A 

19291  ... 

A 

19295  .... 

A 

19316  .... 

A 

19318  .... 

A 

19324  .... 

A 

19325  .... 

A 

19328  ... 

A 

19330  ... 

A 

19340  .... 

- 

A 

19342  .... 

■" 

A 

19350  ... 

A 

19355  .... 

A 

19357  .... 

A 

19361  .... 

A 

19364  ... 

A 

19366  .... 

A 

19367  ... 

A 

19368  .... 

A 

19369  .... 



A 

19370  .... 

A 

19371  .... 

A 

19380  .... 

A 

19396  .... 

A 

19499  .... 

C 

20OO0  .... 

A 

20005  .... 

A 

20100  .... 

A 

20101  .... 

A 

20102  .... 

— 

A 

20103  .... 

A 

20150  ... 

A 

20200  ... 

A 

20205  ... 

A 

20206  ... 

A 

20220  ... 

A 

20225  ... 

A 

20240  ... 

A 

20245  ... 

A 

20250  ... 

A 

20251  .... 

A 

20500  ... 

A 

20501  .... 

A 

20520  ... 

A 

20525  .... 

A 

20526  .... 

A 

20550  .... 

A 

20551  .... 

A 

20552  ... 

A 

20553  ... 

A 

20600  .... 

A 

20605  ... 

A 

20610  .... 

A 

20612  ... 

A 

20615  ... 

A 

20650  ... 

A 

20660  .... 

A 

20661  ... 

A 

20662  .... 

A 

20663  ... 

A 

20664  ... 

A 

20665  ... 

A 

20670  ... 

A 

20680  .... 

A 

20690  .... 

A 

20692  .... 

A 

Descnpoon 


Remove  breast  tissue,  nodes 

Removal  ot  breast  

ReiTioval  of  breast  

Removal  o(  breast  , 

Removal  of  breast  

Removal  of  breast    

Removal  of  ctiest  wall  lesion  . 

Revision  of  chest  wall   

Extensive  chest  wall  surgery  .. 

Place  .leedle  wire,  breast 

Place  needle  wire,  breast 

Place  breas;  clip  percut 

Suspension  of  breast   

Reduction  of  large  breast  

Enlarge  breast  

Enlarge  breas'  with  implant  ...., 

Removal  of  breast  impianl  , 

Removal  of  implant  material  .. 
Immediate  breast  prosthesis  .. 

Delayed  b'easi  prosthesis 

B'east  'econst'uction   

Correct  :nverte!j  nippie(s)  , 

B-east  -econstnjction   

Breast  'econst'uction  

Breast  reconstruction  

Breast  reconstruction   

Breast  ••econstruction  

Breast  reconst'uction  

Breast  .reconstruction   

Surgery  o'  breast  capsule  

Removal  o'  breast  capsule  

Revise  breast  reconstruction  ... 
Design  custom  breast  implant  , 

Breast  surgery  procedure 

Incision  0*  abscess    

Incision  o'  deep  abscess 

Explore  wound   neck  

Explore  wound   chest". 

Explore  wound,  abdomen  

Explore  wound,  extremity 

Excise  epiphyseal  t)ar  

Muscle  biopsy     

Deep  muscle  biopsy  

Needle  biopsy  muscle  

Bone  biopsy,  trocar'needle   

Bone  biopsy  trocar'needle  

Bone  biopsy  excisional  

Bone  biopsy,  excisional  

Open  pone  biopsy  

Open  bone  biopsy  

Iniection  of  sinus  tract  

Inject  sinus  tract  'or  x-ray 

Removal  of  foreign  body  

Removal  of  foreign  body  

Ther  iniection,  carp  tunnel 

Inj  tendon  sheath/ligament  

Inj  tendon  ongin/insertion  

Inj  tngger  point,  12  musd  

Inject  tngger  points.  =/>  3  

Drainjiniect.  loinl'bursa  

Drain/in|pct.  joint/bursa     

Draiainject,  loinl'bursa      

Aspirate/ini  ganglion  cyst  

Treatment  of  txine  cyst   

Insert  and  'emove  tx)ne  pin  .... 

Apply,  rem  fixation  device  

Application  of  heap  brace  

Application  of  pelvis  brace  

Application  of  thigh  brace  

Halo  brace  application      

Removal  of  fixation  device  

Removal  of  support  implant  .... 
Removal  of  support  implant  .... 

Apply  txjne  fixation  device  

Apply  txjne  fixation  device  


Ptiysician 

W0(1( 

RVUs' 


13.45 

8.75 

7.69 

15.40 

15.63 

15.91 

15.35 

18.79 

21.43 

1.26 

0.63 

0.00 

10.63 

15.53 

5.82 

8.40 

5.65 

7.55 

6.29 

11.14 

8.87 

7.53 

18.06 

19.15 

40.77 

21.16 

25.58 

32.24 

29.65 

8.00 

9.30 

9.09 

2.16 

0.00 

2.11 

3.40 

10.02 

3.20 

3.92 

5.27 

13.61 

1.45 

2.34 

0.98 

1.26 

1.86 

3.21 

7.74 

5.00 

5.53 

1.22 

0.76 

1.84 

3.48 

0.93 

0.75 

0.75 

0.66 

0.75 

0.66 

0.68 

0.79 

0.70 

2.27 

2.22 

2.50 

4.86 

6.04 

5.40 

8.01 

1.30 

1.73 

3.33 

3.50 

6.37 


Non-facil- 
ity PC 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Facility 
total 


Global 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.02 

1  75 

2.81 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.35 

12.94 

NA  : 

NA 

NA 

NA 

NA 

NA 

NA  i 

NA  I 

NA 

NA  ' 

584 

000 

2.38 

3,37 

586 

2.99  : 

3.56 

4,19 

NA 

3.17 

4.19 

3.21 

480 

438 

NA 

NA 

NA 

NA 

6.00 

302 

2.28 

343 

0.97 

0.72 

0.69 

0.74 

0  85 

0.65 

0.76 

0.95 

0.72 

2.57 

2.44 

3.11 

NA 

NA 

NA 

NA 

2.09 

6.77 

3.24 

NA 

NA 


6.45 
5.13 
4.85 
8.12 
8.38 
8.37 
11  13 
17,58 
18,37 
0.43 
0.21 
NA 
7.67 
11.32 
4.98 
6.67 
5.13 
6.13 
3.16 
9.07 
7.19 
5.07 
14.01 
11,91 
23  88 
11.35 
16.74 
20.48 
19.99 
7.03 
7.96 
7.84 
1.00 
0.00 
1.63 
2  14 
4,42 
1.61 
1.82 
3.25 
7.30 
0.79 
1.22 
035 
282 
299 
2.54 
6.33 
459 
524 
394 
0.25 
1.83 
2.69 
0  52 
024 
0.34 
0,21 
0,23 
036 
037 
043 
0,34 
1,85 
1.96 
1.72 
5.03 
5.51 
4.82 
7.12 
1.33 
3.95 
3.24 
249 
378 


■  CPT  codes  and  descriptions  Dnl-,  are  copyngw  20C3  Amercan  Medical  A,ssoaation  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
^Copyright  2003  Amencar  Oentai  Association   All  ngtits  'e.servea 
'♦Indicates  RVUs  are  not  jsed  for  Medicare  payneni 


1.65 
1.05 
0.95 
1.81 
1,87 
1.94 
1.97 
2.72 
3.04 
0.07 
0.04 
0.01 
1.38 
2.03 
0.76 
1.08 
0.73 
0.97 
0.82 
1.45 
1.14 
0.96 
2.35 
2  49 
469 
2.72 
3.33 
4.21 
3.88 
1.03 
1.21 
1.17 
0.28 
0.00 
0.20 
0.41 
1.19 
0.29 
0.42 
0.68 
1.15 
0.20 
0.28 
0.07 
0.07 
0.13 
0.40 
0.53 
0.60 
0,95 
0,12 
0.04 
0.20 
0.48 
0.07 
0.07 
007 
0.07 
0  07 
0.07 
007 
0  10 
0.07 
0.23 
0.34 
0.58 
1.10 
0.97 
0.92 
1.79 
0.20 
0.28 
0.55 
0.56 
0.72 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4,35 

2.42 

282 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2436 

21  43 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.28 

0.00 

469 

7.18 

17.07 

6.48 

7.90 

10,14 

NA 

4.82 

6.81 

4.26 

6.13 

6,37 

NA 

NA 

NA 

NA 

7,34 

3.82 

4.32 

7.39 

1.97 

1.54 

1  51 

1.47 

1.67 

1.38 

1.51 

1.84 

1.49 

5.07 

5.00 

6.19 

NA 

NA 

NA 

NA 

3.59 

8.78 

7.12 

NA 

NA 


21  55  ! 
14  93 
13  49 
25.33 
25.88 
26.22 
28.45 
39.09 
42  84 
1,76 

0  88 
NA 

19  68 
28  88 
n  56 
16,15  I 
11.51  I 
1465  ' 
10  27 

21  66 
1720 
1356 

34  42 
33  55 
69.34 

35  23 
45  65 
56  93 
53.52 
16.06 
1847 
18,10 

3  44 
0-00 
394 
595 
15,63 

5  10 

6  16 
920 

22  06 
2,44 
384 
1.40 
4,15 
498 
6  15 

14,60 

10  19 

11  72 
528 
1-05 
3,87 
665 
1.52 
1.06 
1.16 
094 
1.05 
1.09 

1  12 
1.32 
111 
4.35 
452 
480 

10.99 

12  52 
11  14 
16  92 

283 
596 
7.12 
6.55 
10,87 


090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
ZZ2 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
000 
090 
090 
090 
090 
010 
010 
090 
090 
090 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


20693 
20694 
20802 
20805 
20808 
20816 
20822 
20824 
20827 
20838 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
20926 
20930 
20931 
20936 
20937 
20938 
20950 
20955 
20956 
20957 
20962 
20969 
20970 
20972 
20973 

20974  . 

20975  . 
20979 
20982 
2099S 
21010 
21015 
21025 
21026 
21029 
21030 
21031 
21032 
21034  , 
21040 
21044 
21045 
21046 

21047  . 

21048  . 

21049  . 

21050  . 
2t060  . 
21070  . 
21076 
21077  . 
21079 
21080 

21081  . 

21082  . 
21083 
21084 
21085 
21086 

21087  ., 

21088  . 
21088 
21100  .. 
21110 
21116 

21120  . 

21121  .. 

21122  .. 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 


Description 


Adjust  bone  fixation  device  

Remove  bone  fixatton  device  .... 

[  Repiariiation  arm,  complete  

Replant  forearm  complete  

Replantation  hand  complete  .... 

Replantation  digit   complete  

Repiantaiion  digit  complete  ...». 
Replantation  ti^umt  complete  .. 
Replantation  thumb  complete  .. 

Replantation  foot  complete  

Removal  of  bone  'or  graft  

Removal  of  bone  for  graft  

Remove  cartilage  for  graft  

Remove  cartilage  for  graft  

Remova'  o'  tascia  for  graft  

Removal  ot  'ascia  for  graft  

Removal  o'  tendon  for  graft  

Removal  o'  tissue  for  graft  

Spinal  bone  allograft  

Spinal  bone  allograft   

Spinal  bone  autograft  

Spinal  bone  autograft  

Spinal  bone  autograft  

Fluid  pressure  muscle    .    

Fibula  bone  graft,  microvasc  

Iliac  bone  graft  microvasc  

Mt  bone  graft  microvasc   

Other  bone  graft,  microvasc 

Bone/skin  graft,  microvasc  

Bone/skin  graft,  iliac  crest  

Bone/skin  graft  metatarsal   

Bone/skin  graft,  great  toe  

Electncai  txine  stimulation   , 

Electncal  bone  stimulation   , 

Us  bone  stimulation  , 

Ablate,  bone  tumor{s)  perq  , 

Musculoskeletal  surgery , 

Incision  of  jaw  |0int  

Resection  of  facial  tumor  

Excision  of  bone,  low/er  jaw 

Excision  of  facial  bone(s)  

Contour  of  face  txsne  lesion  

Excise  max'Zygoma  b9  tumor  .... 

Remove  exostosis  mandible  

Remove  exostosis,  maxilla  

Excise  max  zygoma  mig  tumor  .. 

Excise  mandible  lesion  

Removal  c'  :aw  bone  lesion  

Extensive  jav^  surgery  

Remove  mandible  cyst  complex 

Excise  Iwr  jaw  cyst  w/repair  

Remove  maxilla  cyst  complex  .... 

Excis  uppr  jaw  cyst  w/repair  

Removal  of  jaw  joint  

Remove  jaw  joint  cartilage  

Remove  coronoid  process    

Prepare  face/oral  prostfiesis  

Prepare  face/oral  prosthesis  

Prepare  'ace/oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  tace/oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face.oral  prosthesis  

P'epare  face  oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face  oral  prosthesis  ....... 

Prepare  face  oral  prosthesis  ....... 

Maxillofacial  fixation   , 

Interdental  fixation  

Injection,  jaw  joint  x-ray 

Reconstruction  of  chin  

Reconstruction  of  chin  

Reconstruction  of  chin  


Physician 

work 

RVUs3 


5.83 
4.14 
40.92 
49.72 
61.30 
30.76 
25.44 
30.76 
26.26 
41.17 
5.55 
7.51 
5.31 
6.31 
5.28 
6.57 
6.44 
5.50 
0.00 
1.80 
0.00 
2.77 
3.00 
1.25 
38.99 
39.05 
40.42 
39  05 
43.67 
42.81 
42  74 
45.50 
0.62 
2.59 
0.62 
7.24 
000 
10.08 
5.26 
10.00 
4.82 
7.67 
3.87 
3.22 
3  22 
1608 
3.87 
11.79 
16.08 
1293 
18.64 
13.42 
17.90 
1071 
10.17 
8.15 
13  34 
33  56 
22.21 
24.96 
22.75 
20  75 
1919 
22  38 
895 
24  78 
24.78 
0.00 
0.00 
4.20 
5.18 
0.81 
4.90 
7.60 
8.47 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


NA 
6.94 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.42 
NA 
7.21 
NA 
NA 
6.83 
NA 
NA 
0.00 
NA 
0.00 
NA 
NA 
1.38 
NA 
NA 
NA 
NA 
NA 
NA 
2201 
NA 
0.63 
NA 
0.78 
106.25 
000 
NA 
NA 
10.33 
7.03 
8.70 
6.57 
4.64 
468 
13.73 
6.61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12  86 
32.61 
22.50 
25.54 
23.24 
20.13 
19  60 
22  97 
862 
2461 
24.19 
0.00 
0.00  I 
5.71 
7.10 
7.40 
8.97 
10.56 
NA 


559 

453 
21  66 
3531 
43.88 
39  66 
36  34 
38  52 
38.35 
22.95 
5.85 
694 
5.49 
5  15 
445 
5.13 
598 
499 
000 
094 
0.00 
1.47 
1.58 
1.01 
25.26 
25.12 
19.28 
26.68 
27.76 
26.14 
20.35 
25.54 
056 
1.75 
0.34 
3.02 
0.00 
7.33 
5.59 
8.32 
5.59 
6.33 
4.05 
3.18 
3.29 
11.44 
3.88 
8.80 
11.56 
12.85 
1360 
13.13 
13.19 
1040 
9.92 
7.11 
1030 
2651 
17  70 
20.02 
18.01 
16.18 
14.91 
17.87 
6.97 
1986 
19.66 
0-00 
0.00 
4.68  i 
5.74 
0.34 
5.36 
6.73 
7  16 


1  02 

068 
6.96 
4.73 
778 
361 
368 
4.17 
3.85 
7.01 
092 
1.27 
060 
0.66 
065 
1  05 
0  96 
087 
0.00 
041 
000 
0.52 
0.62 
0.19 
5.21 
692 
688 
6.22 
5.20 
5.56 
7.28 
5.57 
0.11 
050 
005 
068 
000 
0.65 
0.62 
0  95 
048 
089 
0.72 
034 

0  32 
1.64 
0.23 

1  04 
1.44 
1.21 
1.83 
1.21 
1.21 
1  01 
1  39 
0.80 
1  63 
4  11 
1.91 
3.06 
2.24 
1  75 
235 
1  88 
0  78 
223 
2.66 
000 
000 
0.22 
034 
006 
0.35 
0.67 
0.71 


-r 


NA 
11  76 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
13.89 
NA 

13  12 
NA 
NA 

14  45 
NA 
NA 

000 
NA 

0  00 
NA 
NA 

2.82 
NA 
NA 
NA 
NA 
NA 
NA 
72  03 
NA  . 

1  36  ; 
NA 

1  45 

114.17 

000 

NA 

NA 

21.28 

1233 

17.26 

11.16 

8.20 

8.22 

31.45 

1071 

NA 

NA  , 

NA 

NA 

NA  ' 

NA  i 

NA  ! 

NA 

NA 

27  83 

70.28 

46  62 

53.56 

48.23 

42.63  . 

41.14- 

47.23 

18  35 

51.62 

51.63 

0  00 

0.00 

10  13 

12  62 

8.27 

14.22 

18.83 

NA 


12.44 
9.35 
69.54 
89.76 
11296 
74  03 
65  46 
73,45 

68  46 
71.13 
12.32 
15.72 
11.40 
1312 
10.38 
1275 
1340 
11.36 

000 
3.15 
0.00 
4.76 
5.20 
2.45 

69  46 
71.09 
66.58 
71.95 
76.63 
74.51 
70.37 
76.61  I 

1.29  . 
4  84 
1.01 
10.94 
000 

18:06 

11.47 
19.27 
10.89 
14.89 

8.64 

674 

683 
29.16 

798 
21.63  , 
29.06  I 
26.99  ' 
34.07 
27.76  I 
32.30 
22.12  I 
21.48 
16.06 
25.27 
64.18 
41.82 
48  04 
43.00 
38  68 
36.45  '. 
42.13 
1670 
46.87 
47.10 

0.00 

0.00 

9.10 
11.26 

1.21 
10.61 
15.00  I 
16.34 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
Z22 
XXX 
ZZZ 

zzz 

000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyright  2003  Amencan  Medeal  Assoaatron  All  Rights  Reserved  Applicable  FARS/DFARS  Aoolv 

^Copynght  2003  American  Dental  Association  All  rights  reserved 
^+lndicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CRT'' 
HCPCS- 


MOD       Status 


Description 


21123 
21125 

21127 
21137 
21138 
21139 
21141 
21142 
21143 
21145 
21146 
21147 
21150 
21151 
21154 
21155 
21159 
21160 
21172 
21175 
21179 
21180 
21181 
21182 
21183 
21184 
21188 
21193 
21194 
21195 
21196 
21198 
21199 
21206 
21208 
21209 
21210 
21215 
21230 
21235 
21240 
21242 
21243 
21244 
21245 
21246 
21247 
21248 
21249 
21255 
21256 
21260 
2126' 
21263 
21267 
21268 
21270 
21275 
21280 
21282 
21295 
21296 
21299 
21300 
21310 
21315 
21320 
2^325 
21330 
21335 
21336 
21337 
21338 
21339 
21340 


leforl 
lefort 
lefort 
letort 
-e'orl 
leiort 
lefort 


Reconstruction  of  chin  

Augmentation  lower  |aw  bone 
Augmentation  lower  jaw  bone 

Reduction  of  forehead       

Reduction  of  forehead      

Reduction  of  forehead  

Reconstruct  midface.  lefort  

Reconstruct  rnidtace 
Reconstruct  midface 
Reconstruct  midface 
Reconstruct  midface. 
Reconstruct  midface. 
Reconstruct  midface. 
Reconstruct  midface. 
Reconstruct  midface,  lefort  ... 
Reconstnjct  midface  lefort  ... 
Reconstruct  midface  lefort  ... 
Reconstruct  midface  lefort  ... 
Reconstruct  ortjitforehead  ..... 
Reconstruct  orbit  forehead  ..... 
Reconstruct  enure  forehead  .. 
Reconstruct  entire  'orehead  ... 
Contour  cranial  bone  lesion  .. 

Reconstruct  cranial  bone  , 

Reconstruct  cramai  bone   

Reconstruct  cranial  bone 

Reconstruction  of  midface  

Recons;  Iwr  jaw  w.o  graft  

Reconst  Iw  law  w.graft    

Recons!  Iw  jaw  wo  fixation  ... 

Reconst  Iwr  iaw  wfixation  

Reconstr  iwr  aw  segment  

Reconstr  iwr  ,aw  w  advance  ., 
Reconstruct  upper  aw  txjne  .. 
Augmentation  of  facial  bones  . 

Reduction  of  facial  txjnes  

Face  bone  graft 

Lower  law  txjne  graft 

Rib  cartilage  graft  

Ear  cartilage  graft  

Reconstruction  of  law  joint  

Reconstruction  of  jaw  joint  ...., 

Reconstruction  o'  law  loint  

Reconstoiction  of  lower  jaw  ... 

Reconstruction  of  law  

Reconstruction  of  law  

Reconstruct  lower  law  bone  ... 

Reconstruction  of  law        

Reconst.OiCtion  of  law  

Reconstruct  lower  jaw  bone  ... 

Rpconstructior  of  ortJit  

Revise  eye  sockets  

Revise  eye  sockets  

Rewse  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Augmentation,  cheek  bone  ... 
Revision   orbitofacial  txines  ... 

Revision  of  eyelid     

Revision  of  eyelid    

Revision  o'  jaw  muscle/bone 
Revision  of  jaw  .muscle  bone  . 
Cranio/maxillofacial  surgery  ... 

Treatment  of  skull  'racture  

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 

Treatment  of  nose  fracture  

Treatment  of  nose  fracture 

Treatment  of  nose  fracture 

Treat  nasal  septal  fracture  

Treat  nasal  septal  fracture  

Treat  nasoethmoid  fracture  .... 
Treat  nasoethmoid  fracture  .... 
Treatment  of  nose  fracture 


Pfnysician 

wori( 

RVUs3 


11.10 

10.56 

11.06 

9.76 

12.12 

14.53 

18.00 

18.70 

19.47 

19.83 

20.59 

21.65 

25.10 

28.14 

30.35 

34.25 

42.14 

46.18 

27.64 

32.98 

22.12 

25.05 

9.84 

32.01 

35.11 

38.02 

22.33 

17.05 

19.73 

17.14 

18.80 

14.08 

15.91 

14.02 

10.17 

6.68 

10.17 

10.71 

10.71 

6.68 

13.97 

12.88 

20.67 

11.79 

11.79 

12.40 

22.50 

11.41 

17.42 

16.62 

16.10 

16.43 

31.31 

28.26 

18.79 

24.34 

10.17 

11.18 

6.00 

3.47 

1.52 

4.23 

0.00 

0.72 

0.58 

1.50 

1.84 

3.75 

5.35 

8.56 

5;69 

2.68 

6.42 

8.04 

10.71 


Non-facil- 
ity PE 
RVUs 


NA 

11.94 

14.70 

NA 

NA 

NA  ! 

NA  I 

NA 

NA 

NA  j 

NA  I 

NA 

NA 

NA  I 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.68 

12.02 

13.85 

13.65 

NA 

11.49 

NA 

NA 

NA 

NA 

16.29 

14.73 

NA 

13.18 

16.78 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.06 

NA 

NA 

NA 

NA 

NA 

0.00 

2.43 

2.38 

3.08 

4.30 

NA 

NA 

NA 

NA 

5.17 

NA 

NA 

NA 


836 

8  38 

9  23 
7.52 
941 
988 

14.06 
13.25 
14.29 
14  33 
15.80 
15.47 
14.27 
18.00 
2041 
22  55 
24,74 
24  69 

14  22 
1851 

15  02 
16.24 

7.61 
1987 
21,59 
22  79 
1534 
13,13 
14,25 
13.43 
14.05 

11  03 
9,29 

10  95 
9  39 

7  32 
9,53 
9,72 
8.66 
7.17 

1287 

12  35 
18.10 
10.17 

983 

996 
18.15 

942 
1281 
1290 
1229 

904 
19,43 
13,03 
13,35 
15,50 

8  19 
8.84 
6.13 
4.72 
2  86 
4  49 
000 
0,26 
0  15 
1.29 
1.86 
3.80 
5.34 
688 
6.14 
3.73 
604 
6.83 
8.80 


'  CPT  codes  and  descnpiions  on.y  are  cocy -ghr  2003  A-^e-'can  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
^  Copynght  2003  American  Dental  Associanor   Aii  .-ipp's -ese-.ed 
3  flndicales  RVUs  are  not  used  for  Medicare  payment. 


1.39 
086 

0  91 
064 
1.76 

1  22 
1.95 
1.39 
1.08 
2.51 
255 
1.82 
1.31 
2.37 
5.83 
657 
808 
5.26 
2.29 
618 
2.97 
2.58 
1  16 
3.03 
3.30 
4.94 
2.22 
1  83 
1.67 
1.44 
1.94 
1.26 
1.51 
1.21 
1  10 
0.72 
1.05 
1.25 
1.15 
0.62 
1.38 
1.68 
2.22 
1.14 
1  05 
1  45 
2.65 
1.21 
1.67 
1.35 
1.25 
1.50 
2.64 
259 
1.62 
0.95 
0.87 
1.23 
0.32 
0.25 
0.16 

0  36 
0.00 
0.11 
0.06 
0.14 
0.18 
0.37 
0.58 
0.77 
0.54 
0.26 
0.64 
0.91 

1  02 


Non-facil- 
ity  Total 

Facility 

total 

Global 

NA 

20.85 

090 

2336 

1980 

090 

2667 

21  20 

090 

NA 

17.92 

090 

NA 

23.29 

090 

NA 

2563 

090 

NA 

3401 

090 

NA 

33.34 

090 

NA 

34  84 

090 

NA 

3667 

090 

NA 

38  94 

090 

NA 

38  94 

090 

NA 

40  68 

090 

NA 

4851 

090 

NA 

56.59 

090 

NA 

63  37 

090 

NA 

74  96 

090 

NA 

7613 

090 

NA 

44.15 

090 

NA 

57.67 

090 

NA 

40.11 

090 

NA 

43.87 

090 

NA 

1861 

090 

NA 

54.91 

090 

NA 

60.00 

090 

NA 

6575 

090 

NA 

39.89 

090 

NA 

32.01 

090 

NA 

35  65 

090 

NA 

32.01 

090 

NA 

34.79 

090 

NA 

26,37 

090 

NA 

26  71 

090 

NA 

26.18 

090 

2595 

20  66 

090 

19.42 

14  72 

090 

25.07 

20  75 

090 

25.61 

21  68 

090 

NA 

20  52 

090 

18.79 

14  47 

090 

NA 

28  22 

090 

NA 

2691 

090 

NA 

40.99 

090 

NA 

2310 

090 

29  13 

2267 

090 

2858 

23  81. 

090 

NA 

43,30 

090 

25.80 

22,04 

090 

35.87 

31.90 

090 

NA 

30.87 

090 

NA 

29.64 

090 

NA 

26.97 

090 

NA 

53  38 

090 

NA 

43  88 

090 

NA 

3376 

090 

NA 

40.79 

090 

23.10 

19.23 

090 

NA 

21.25 

090 

NA 

12,45 

090 

NA 

844 

090 

NA 

4  54 

090 

NA 

9  08 

090 

0.00 

000 

YYY 

3.26 

1  09 

000 

3.02 

0  79 

000 

4.72 

293 

010 

6.32 

388 

010 

NA 

7.92 

090 

NA 

11.27 

090 

NA 

1621 

090 

NA 

1237 

090 

8.11 

6.67 

090 

NA 

1310 

090 

NA 

1578 

090 

NA 

20  53 

090 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFORMATIO^+-Continued 


HCPCS- 

MOD 

c 

21343  .... 

A 

21344  .... 

A 

21346  ... 

21346  .... 

21347  .... 
21346  ... 

A 
A 
A 

A 

21355  ... 

A 

21356  .... 
21360  ... 

A 

A 

21365  ... 

A 

21366  ... 

21385  .... 

21386  .... 

A 
A 
A 

21387  ... 

2139C  ... 
21395  ... 

A 
A 
A 

21400  ... 

A 

21401  ... 

A 

21406  ... 

21407  .... 



A 

A 

21408  ... 

A 

21421  .... 

A 

21422  .... 

A 

21423  ... 

21431  .... 

A 
A 

21432  .... 

A 

21433  .... 

A 

21435  .... 

21436  .... 
21440  .... 
21445  .... 

A 
A 
A 
A 

21450  ... 

21451  .... 

A 
A 

21452  .... 

21453  ... 

21454  .... 

A 
A 

A 

21461  ... 

21462  ... 

A 

A 

21465  ... 

A 

21470  .... 
21480  ... 
21485  .. 

A 
A 

A 

21490  ... 

21493  ... 

21494  . 

A 
A 

A 

21495  .. 

A 

21497  ... 
21499  ... 

A 

r. 

21501  ... 

A 

21502  ... 

A 

21510  .... 
21550  .. 

A 
A 

21555  ... 

21556  .. 

A 

A 

21557  ... 

A 

21600  ... 

A 

21610  .. 

21615  .. 

21616  ... 
21620  .. 
21627  .. 
21630  ... 

A 
A 
A 
A 
A 
A 

21632  ... 
21685   . 
21700  .. 

A 
A 

A 

21705  . . 
21720  .... 

A 

A 

21725  ... 
21740  .... 

21742  . 

21743  ... 
21750  .. 
21800  .... 
21805  .... 

........^. 

A 
A 
C 
C 
A 
A 
A 

21810  . . 

A 

Descripnor 


Treatment  of  sinus  fracture  

Treatment  of  sinus  fracture  „ 

Treat  nose.|aw  'racture   

Treat  nose'jaw  fracture      

Treat  nose/jaw  fracture     

Treat  nose'jaw  fracture     

Treat  cheeK  bone  'racture  

Treat  cfieeK  txsne  ''acture  

Treat  cheeK  bone  tractu'e  

Treat  cheeK  bone  'ractu'e  

"^reat  cheek  tx)ne  fracture  

^reat  eye  socket  ''acture  

'real  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socke'  'racture   , 

Treat  eye  socke'  fracture  

Treat  eye  socke;  fracture  

Treat  eye  socket  f-acture  

Treat  eye  socket  fracture   

"freat  eye  socket  '-acture  

Treat  eye  socket  'racture  ; 

Treat  nwutl^  roc'  fracture  

Treat  mout^  roof  fracture  

Treat  mouth  'oo'  fracture  

Treat  craniofacial  fracture   

Treat  craniofacial  'racture    

Treat  craniofacial  'racture   

Treat  craniofaaal  fracture  

Treat  craniofacial  fractu'e   ....,.' 

Treat  dental  ndge  fracture  

Treat  dentai  noge  fracture  

Treat  lower  lavv  fracture   

Treat  lower  law  fracture  

Treat  lower  jaw  fracture    

Treat  lower  jaw  fracture     

Treat  lower  law  'racture      „ 

I  Treat  lowe'  jaw  fracture     ^ 

j  Treat  lower  >aw  'racture     

Treat  lower  law  fracture     _... 

Treat  lower  law  fracture   

Reset  dislocated  law  

Reset  dislocated  jaw  

Repair  dislocated  jaw  

Treat  hyoio  tXDne  'racture  

Treat  hyoid  txxie  fracture  

Treat  hyoid  bone  fracture  

Interrlentai  winng       

Head  surgery  procedure  

Dram  neck/Chest  lesion  

Dram  chest  lesion     

Drainage  of  txine  lesion  

Biopsy  of  neck^chest  

Remove  lesion  neck.chest  

Remove  lesion   necKchest  

Remove  tumor   necK/chest  

Partial  removal  of  nb  

Paniai  removal  of  rib  

Removal  of  nb  

Removal  of  nb  and  nerves  

Partial  removal  o'  sternum  

Sternal  debndement    

Extensive  sternum  surgery  

Ewensive  sternum  surgery  

Hyoid  myotomy  &  suspension 

Revision  of  neck  muscle     

Revision  of  neck  muscle/nb  

Revision  of  neck  muscle      

Revision  of  neck  muscle       ;.... 

Reconstruction  of  sternum   

Repair  sterrvnuss  wo  scope , 

Repair  siemurn/nuss  w  scope  

Repair  of  sternum  separation  

Treatment  o'  nb  fracture 
Treatment  of  nb  fracture 
Treatment  of  nb  fractureisi  


Physician 

work 

RVUs3 


ia.8e 

19.61 
8.11 
10.56 
12.62 
16.59 
3.75 
4.13 
6.42 
14.86 
17.67 
9.11 
9.11 
9.64 
10.07 
12.61 
1.39 
3.24 
6.97 
8.56 
12.31 
5.11 
8.27 
10.34 
7.01 
8.56 
25.21 
17.15 
27.88 
2.66 
5.35 
2.95 
4.84 
1.97 
5.51 
6.42 
8.04 
9.73 
11.84 
15.25 
0.61 
3.97 
11.79 
1.26 
6.24 
5.66 
3.84 
0.00 
3.79 
7.06 
5.71 
2.05 
4.33 
5.54 
8.83 
6.85 
14.53 
9.81 
11.97 
6.75 
6.77 
17.28 
18.04 
12.93 
6.15 
9.55 
5.65 
6.95 
16.41 
0.00 
0.00 
10.71 
0.95 
2.73 
6.82 


Non-facil- 
ity PE 
RVUs 


NA 

NA 

11  68 

13.35 

NA 

NA 

4.76 

11.83 

14.06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.77 

5.15 

NA 

NA 

NA 

1004 

11  42 

NA 

10.79 

NA 

NA 

NA 

NA 

8.15 

1058 

10  78 

888 

796 

10.64 

NA 

'2  6€ 

•4  2i 

NA 

NA 

■  96 

6.01 

NA 

NA 

NA 

NA 

6.62 

000 

4  74 

NA 

NA 

3  68 

5.12 
NA  I 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6  14 
NA 

5.53 
NA 
NA 

0.00 

0.00 
NA 

2.13 
NA 
NA 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faciJ- 
ity  Total 


Faality 
total 


Global 


10.26 

13  85 

800 

9  12 

9.87 

11.44 

240 

3.25 

6.26 

11.91 

11.78 

7.14 

7.56 

762 

811 

9.43 

2.14 

3.91 

6.42 

7.22 

9.31 

623 

7  18 

858 

693 

6.24 

17.03 

13.11 

18.63 

417 

636 

3  82 

583 

3  61 
6  92 
663 
839 
9  13 

1017 
1239 

0  19 
486 

10  02 
2  89 

5  T-B 

6  06 
508 
000 
392 
563 
5  62 

1  75 
320 

4  16 
548 

5  71 

9  16  j 
6.61  I 

7  98 
5  98 
629 

11.99 
10.79  I 
10.21  ! 

4  82 
568 
468 
558 
838 
000 

0  00 

5  91 

1  44 
330 
4  96 


1.27 

2.06 

072 

1  02 

1-37 

1  80 

0.35 

0.43 

0.62 

1.56 

1.69 

0.77 

0.91 

0.93 

0.84 

1.31 

0.14 

041 

0.71 

0.80 

1.49 

050 

0.83 

1  14 

0.70 

066 

2.95 

1  99 

2.78 

0.26 

0.66 

0.28 

047 

017 

059 

0.66 

0.87 

0.96 

1.01 

1  63 

006 

0.37 

1.57 

0.12 

0.53 

0.49 

0.37 

0.00 

0.43 

0  95 

080 

0  16 

0  49 

0  61 

1  02 
0.97 
222 
1.44 
1.57 
0  92 

0  98 

2  34  , 
2.59  I 
1.51  I 
0.37 
1-10  I 
096 

1  08 
243 
0-00 
0.00 
1  62 
Oil 
0.35 
0.72 


NA 
NA 
20.51 
24.92 
NA 
NA 
886 
16  39 
21.10 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.30 
8.80 
NA 
NA 
NA 
15  65 
20  52 
NA 
1850 
NA 
NA 
NA 
NA 
11.09 
16.59 
14.01 
14.19 
10  10 
1674 
NA 
21.59 
24.93 
NA 
NA 
265 
1035 
NA 
NA 
NA 
NA 
10.83 
0.00 
8.96 
NA 
NA 
5  89 
994 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.66 
NA 
12.14 
NA 
NA 
0.00 
0.00 
NA 
3.19 
NA 
NA 


T 


2441 
35.52 
16.83 
20  69 
2386 
29.83 

6.50 

7.81 
13.30 
28.33 
31.14 
17.02 
17.58 
18.19 
19.02 
23.35 

3.67 

7.56 
1410 
16.58 
23.11 
11. S4 
16.28 
20.06 
1464 
15.46 
4519 
32  25 
49.29 

7.11 
12.37 

7.05 
11  14 

5.75 
1302  I 
13.71 
17.30  j 
19.82 
23.02 
29.27  ' 

0.86  i 

9.20  ' 
23  38 

427 
12.55 
12.20 

9.29 

0.00 

8.14 

13.66 

12.13 

396 

8  02 

1030 

15.33 

13.53 

2551 

17.86 

21.52 

1365 

1404 

31.61 
31.42 
24.65 
11.34 
16.33 
11.29 
13.61 
27.22 

0.00 

0.00 
18.24 

2.50 

6.38 
12.50 


090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
VYY 
090 
090 
090 
010 
090 
090 
09C 
090 
090 
090 
090 
090 
09C 
09C' 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
09C 
09C 
090 


■  CPT  codes  and  descnptio-^s  omv  a'6  coDvngn,  2003  A^iencar  Medica'  AssoaaSon  All  (lights  Reserved  AopI.caWe  FARS/DFARS  A«JN 
'Copyngrit20C3  America- Denta  Associatior   All  rignts  reservec  ■^  "*v<y 

'♦Indicates  RVUs  are  no'  jseo  'O'  Medicare  Day-nent 
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CPT'/ 
HCPCS- 

MOD 

21820    ... 

21825 

21899    ... 

21920    ... 

21925    ... 

21930      . 

21935    ... 

22100    ... 

22101     ... 

22102    ... 

22103    ... 

22110  .... 

22112  .... 

22114  .... 

22116  .... 
22210  .... 
22212  .... 

22214  ... 

.*.•«•*•• 

22215      . 

22220 

22222     .. 

22224     ,. 

22226     .. 

22305  .... 

22310  .... 

22315  -  .. 

22318 

" 

22319     .. 

22325     .. 

22326  .... 

22327  ... 

22328    ... 

22505 



22520 

2252'       . 

22522 

22532 

22533 

22534 

22548 

22554     .. 

22556     .. 

22558     .. 
22585     .. 

22590    ... 
22595     .. 



2260C 

22610 

22612     .. 
22614     .. 

2263C     .. 

22632      . 

22800     .. 

^ 

22802     .. 
22804 

228C6 

22810    ... 

22812  .... 

■-, 

22818 

22819     .. 

22830      .. 

22840 

"' 

22841 

22842      ,. 

22843 

22844      .. 

22845     .. 

22846 

2284- 

22848 

22349 

22850 

22851      .. 

22852     .. 

_ 

22855     .. 

Status 


Descnpbon 


A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Treat  sternum  fracture  

Treat  sternum  fracture  

Neck/chest  surgery  procedure 

Biopsv  sof*  tissue  of  back  

B'ops,  iof"  tissue  of  back  

Remove  lesion,  back  or  flank  .. 

Remove  tumor  back  

Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra  . 
Remove  pan.  lumbar  vertebra 
Remove  extra  spine  segment  . 
Remove  part  of  neck  vertebra 
Remove  part  thorax  vertebra  . 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment  . 

Revision  of  neck  spine  

Revjsksn  of  thorax  spine 

Revision  of  lumbar  spine 

Revise,  extra  spine  segment  ... 

Revision  of  neck  spine  

Revision  of  thorax  spine 

Revision  of  lumbar  spine 

Revise,  extra  spine  segment _,.. 
Treat  spine  process  fracture  ... 

Treat  spine  ''acture  

Treat  spme  ''acture  

Treat  odontoid  'x  w/o  graft  

Treat  odontoid  fx  w/graft  

Treat  spme  fracture  

Treat  neck  spine  fracture  

Treat  thorax  spine  fracture  

Treat  each  add  spine  bt  

I  Manipulation  of  spine  

Percut  vertebroplasty  thor  

Percut  vertebroplasty  lumb  

Percut  vertebroplasty  addl  

Lat  thorax  spine  fusion  

Lat  lumbar  spine  fusion  

Lat  thorlumb,  addl  seg  

Neck  spine  fusion  

Neck  spine  fusion  

Thorax  spine  fusion  ; 

Lumtiar  spine  fusion  

Additional  spinal  fusion  

Spine  &  skull  spinal  fusion  

Neck  spiral  fusion  

Neck  spine  fusion 

Thorax  spine  fusion  

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Lumbar  spine  fusion  

Sp.ne  fusion,  extra  segment  ... 

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  , 

Fusion  of  spine  , 

Fusion  of  spine  ^..., 

Kyphectomy.  1  -2  segments  .... 

Kyphectomy,  3  or  more  

Exploration  of  spinal  fusion  

Insert  spine  fixation  device 

Insert  spine  fixation  device , 

Insert  spine  fixation  device  , 

■Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device , 

Insert  spine  fixation  device  , 

Insert  spine  fixation  device , 

Insert  pelv  fixation  device 

Reinsel  spinal  fixation  , 

Remove  spine  fixation  device  . 

Apply  spine  prosth  device  

Remove  spine  fixation  device  ., 
Remove  spine  fixation  device  . 


Physician 

work 

RVUs^ 


Non-facil- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 

total 


1.27 

7.37 

0.00 

2.05 

4.46 

4.97 

17.86 

9.67 

9.75 

9.75 

2.33 

12.67 

12.74 

12.74 

2.31 

23.68 

19.31 

19.34 

6.01 

21.25 

21.40 

21.40 

6.01 

2.04 

2.60 

8.79 

21.38 

23.86 

18.20 

19.48 

19.09 

4.58 

1.86 

8.86 

8.29 

4.29 

23.86 

22.99 

5.97  I 
25.67  I 
18.51 
23.33 
22.15  : 

5.50 

20.39 

19.28 

16.05 

15.93 

20.88 

6.40 

20.72 

5.20 

18.15 

30.70 

36.06 

26.12 

30.10 

32.51 

31.65 

36.23 

10.79 

12.47 

0.00 

12.51 

13.38 

16.35 

11.89 

12.35 

13.72 

5.97 

18.40 

9.47 

6.67 

8.96 

15.04 


2.67 
NA 
0.00 
3.31 
6.70 
5.55 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.22 
4.94 
13.58 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
103.00 
91.36 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

-  NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

-  NA 
NA 
NA 
NA 
NA 


'  CPT  codes  and  descriptions  only  are  copyright  2003  American  Medical  AssoliatkJO.  All  Rights  Reserved  Applkable  FARS/DFARS  Apply 
'  Copyright  2003  American  Dental  Association  All  nghts  resen/ed 
^  -vindicates  RVUs  are  not  used  tor  Medicare  payment. 


GkJbal 


1.85 

0.18 

4,12 

3  30 

090 

650 

1  01 

NA 

14,88 

090 

000 

000 

0.00 

0,00 

YYY 

1.50 

0.14 

5.50 

3  69 

010 

3.37 

1            0-53 

11.69 

8  36 

090 

3.50 

059 

11.11 

9  06 

090 

10.32 

2.24 

NA 

3042 

090 

7.72 

1.86 

I              NA 

19.25 

090 

7.93 

1.81 

1              NA 

19.49 

090 

8.18 

1.75 

NA 

19  68 

090 

1.23 

044 

NA 

400 

ZZZ 

9.39 

2.64 

NA 

24,70 

090 

9.41 

235 

NA 

24  50 

090 

9.41 

2,37 

NA 

24  52 

090 

1.18 

048 

NA 

3  97 

777 

15.71 

5.07 

NA 

44  46 

090 

13.41 

3.33 

NA 

3605 

090 

13.92 

3.33 

NA 

36.59 

090 

3.18 

1.17 

NA 

10  36 

777 

13.95 

437 

NA 

3957 

090 

11.74 

3.69 

NA 

36,83 

090 

14.39 

3.84 

NA 

39  63 

090 

3.14 

1.21 

NA 

10  36 

ZZZ 

2.41 

0,35 

5.61 

4,80 

090 

4.17 

0,44 

7.98 

721 

090 

7.63 

164 

24.01 

18  06 

090 

13.70 

5,11 

NA 

40,19 

090 

15.09 

5,71 

NA 

44  66 

090 

12.28 

3,13 

NA 

33  61 

090 

12.99 

424 

NA 

3671 

090 

12.58 

3  30 

NA 

34,97 

090 

230 

0  79 

NA 

767 

ZZZ 

0.95 

0.32 

NA 

3  13 

010 

439 

1.19 

113-05 

14  44 

010 

4.23 

1.11 

100.76 

13-63 

010 

1.71 

040 

NA 

640 

777 

14.92 

453 

NA 

43  31 

090 

13.60 

381 

NA 

40  40 

090 

3.08 

1,17 

NA 

10  22 

77.2 

16.03 

597 

NA 

47  67 

090 

12.47 

4.21 

NA 

35  19 

090 

14.81 

4.53 

NA 

42  67 

090 

13.37 

3.81 

NA 

39  33 

090 

2.83 

1.17 

NA 

9  50 

ZZZ 

13.47 

4,57 

NA 

38  43 

090 

12.96 

4  34 

NA 

36  58 

090 

11.28 

346 

NA 

30  79 

090 

11.46 

3,19 

NA 

30  58 

090 

14.25 

3,93 

NA 

39  06 

090 

3.40 

1,25 

NA 

11  05 

777 

13.71 

4  54 

NA 

38  97 

090 

2.70 

1  08 

NA 

8  98 

777 

12.78 

3  25 

NA 

34  18 

090 

19.68 

530 

NA 

5568 

090 

22.81 

6.27 

NA 

65  14 

090 

16.42 

5.23 

NA 

47  77 

090 

18.47 

5  38 

NA 

53  95 

090 

20.13 

5,60 

NA 

58  24 

090 

19.07 

600 

NA 

56  72 

090 

20.21 

6,23 

NA 

6267 

090 

7.98 

2.07 

NA 

20  84 

090 

6.58 

243 

NA 

21  48 

777 

0  00 

000 

0.00 

0  00 

XXX 

6.60 

245 

NA 

21,56 

777 

6.70 

252 

NA 

22  60 

ZZZ 

8.87 

2,90 

NA 

28-12 

777 

6.16 

266 

NA 

20.71 

777 

6.42 

2,71 

NA 

21  48 

ZZZ 

7.12 

2.83 

NA 

23-67 

ZZZ 

3.23 

1-05 

NA 

10-25 

777 

11.89 

344 

NA 

33  73 

090 

7.08 

1  81 

NA 

1836 

'190 

3.40 

1,33 

NA 

11  40 

ZZZ 

6.87 

1.68 

NA 

1751 

090 

983 

3,28 

NA 

28  15 

090 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS^ 

MOD 

1 

C 

22899  .... 

22900  .. 
22999     .. 

c 

A 

r 

23000     .. 
23020    ... 

23030  .... 

23031  ... 

A 
A 
A 

A 

23035     .. 

23040      .. 
23044      .. 
23065    ... 

A 
A 
A 
A 

23066    ... 

A 

23075  .... 

23076  .... 

A 
A 

23077    ... 

23100  .. 

23101  ... 

23105  .... 

23106  ... 

23107  ... 

A 
A 
A 
A 
A 
A 

23120  .... 

A 

23125  ... 

A 

23130     .. 

A 

23140  ... 

A 

23145    ... 

A 

23146    ... 

A 

23150    ... 

A 

23155  .... 

23156  .. 
23170     .. 
23172    ... 
23174  .... 

A 
A 
A 
A 
A 

23180    ... 
23182    ... 
23184     .. 

A 
A 

A 

23190     .. 

A 

23195     .. 

A 

23200    . 

23210      . 

A 

A 

23220    ... 

A 

23221     .. 

A 

23222 
23330      . 
23331 

A 
A 

A 

23332      , 
23350    .. 

A 

A 

23395 
23397     ,. 

A 
A 

23400     .. 

23405  .. 

23406  .... 
23410  .... 
23412  .... 

A 
A 
A 
A 

A 

23415  .... 

A 

23420     .. 

A 

23430      . 
23440  .... 
23450  .... 

A 
A 
A 

23455  .... 
23460     .. 
23462  .... 

A 
A 

A 

23465  ... 

23466  .... 
23470  .... 

A 
A 
A 

23472    ... 

A 

2348C 
23485      . 
23490       . 

23491 

-=z 

A 
A 
A 
A 

23500 

A 

23505 
23515    -. 
23520     .. 
23525 

A 
A 
A 
A 

23530    --. 

A 

Status 


Descnpttor' 


bone.  Dart 

lesion    , 

lesion   

lesion    


Spine  surgery  procedure  

Remove  abdominal  wall  lesion 
!  Aboomen  surgen^  procedure 
I  Bemova  of  calcium  aeposits 
}  Release  shoulde'  lOir"; 
;  Drain  shoulder  lesion   

Drain  shoulder  bu'sa  

j  Dram  shouloe'  bone  lesion  

Exploratorv  shouloe'  Su'gery  ... 
I  Exploraton^  shoulder  Su'gery  ... 

Biopsy  shouioer  tissues   

Biopsy  shoulder  tissues     

'  Removal  o'  shoulder  lesion 

j  Removal  o*  shoulder  lesion  

I  Remove  tumor  of  shoulder 

Biopsy  of  shouide*  joint  

Shoulder  lOinl  surgery   

I  Remove  shouioer  lomt  lining  .... 

I  Incision  of  collarbone  lOin;  

I  Explore  treat  shoulder  joint  

,  Partial  removal,  collar  bone  

I  Removal  of  collar  bone     

Remove  shoulder 

Removal  c*  bone 

Removal  of  bone 

Removal  of  txxie 

Removal  of  humerus  lesion   .... 

Renx)val  of  humerus  lesion  ..... 

Removal  of  humerus  lesion   ..... 

Remove  coMar  bone  lesion  

Remove  shoulder  blade  lesion  , 

Remove  humerus  lesion    

Rerrxjve  colia'  bone  lesion  , 

Remove  shoulder  biaoe  lesion  . 

Remove  humer^us  lesior      

Partial  removal  o'  scapula  

Removal  of  heac  of  humerus  ... 

Removal  of  collar  bone 

Removal  of  shoulder  blade  

Partial  removal  of  humerus  

Partial  removal  of  humerus  

Partial  rernoval  o*  humerus  

Remove  shoulder  foreign  body 

Remove  shoulder  foreign  body 

Remove  shoulder  fo'eign  body 

Injection  fo'  shoulder  x-ray  

Muscle  t'ansfe'  shoulder/arm  ... 

Muscle  transfers  

Fixation  of  shoulder  blade  

Incision  of  tendon  &  muscle  

Incise  lendonisi  &  muscle<s)  ... 

Repair  rotator  cuff,  acute     

Repair  rotator  cuff,  chronic 

j  Release  of  shoulder  ligament  .. 

Repair  of  shoulder    

Repair  biceps  tendon  

Remove/transplant  tendon  

Repair  shoulder  capsule   , 

Repair  shoulder  capsule  

Repair  shoulder  capsule  , 

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Reconstruct  shoulder  joint  

Reconstruct  shoulder  joint 

Revision  of  collar  bone 

Revision  of  collar  bone 

Reinforce  clavicle  

Reinforce  shoulder  bones  

Treat  clavicle  fracture  

Treat  clavicle  fracture 

Treat  clavicle  fracture 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  


Physician 

Non-facil- 

Faalitv 
PE  RVUS 

Mal- 

1 

1 

tMOrtt 

RVUs3 

ity  PE 
RVUs 

practice 
RVUs 

Hon-ladt- 
rty  Total 

Facility 
totai 

Global 

0.00 

0.00 

0.00 

0.00 

'           0.00 

0.00 

-f 

I            YYY 

5.77 

NA              331 

0  70 

NA 

978 

090 

0.00 

0  00              0.00 

0.00 

000 

0.00 

YYY 

4.34 

5.27 

4.21 

0.60 

10.21 

9.15 

090 

8.88 

NA 

7.65 

1  47 

]             NA 

18.00 

090 

3.41 

3.05 

2.97 

0.50 

1            6.96 

688 

010 

2.72 

2.74 

2.74 

040 

'            586 

1            5.86 

010 

6.56 

NA 

859 

1  43 

NA 

1858 

090 

9.15 

NA 

793 

1  53 

NA 

1861 

090 

7.08 

NA  1            6.56 

1  16 

NA 

14.80 

090 

2.26 

2.85              1.56 

0.17 

5.28 

3.99 

010 

4  14 

5.15 

4.11 

0.60 

9.89 

885 

090 

238 

2.27 

184 

0.30 

4.95 

4.52 

010 

7.59 

NA               ?  &4 

1  04 

NA 

14,47 

090 

16.00 

NA               -Qbi 

2  17 

NA 

29  05 

090 

6.00 

NA                5  76 

097 

NA 

j           12.73 

090 

5.55 

NA                5,44 

0.92 

NA 

11.91 

090 

8.18 

NA                7,25 

1.35 

NA 

16.78 

090 

5.93 

NA                5  80 

098 

NA 

12.71 

090 

8.57 

NA                7  46 

1,43 

NA 

17.46 

090 

7.07 

NA                6  55 

1  19 

NA 

14.81 

090 

9.34 

NA                7.69 

1,52 

NA 

1855 

090 

7.51 

NA                718 

1  27 

NA 

15.96 

090 

6.85 

NA               546 

098 

NA 

13.29 

090 

9.04 

NA               7.66 

1  49 

NA 

1819 

090 

7.79 

NA                7  21 

1  33 

NA 

1633 

090 

8.43 

NA                705 

1,37 

NA 

16.85 

090 

10.29 

•NA               855 

1  44 

NA 

20.28 

090 

8.63 

NA 

746 

1.41 

,               NA 

1750 

09C 

6.82 

NA 

6.38 

1.01 

NA 

14.21 

090 

6.86 

NA 

6.47 

1  14 

NA 

14.47 

090 

9.46 

NA 

846 

1.56 

NA 

19.48 

090 

8.48 

NA 

9.29 

1  41 

NA 

19.18 

090 

8.10 

NA 

894 

1  29 

NA 

18.33 

090 

9.33 

NA              965 

1  49 

NA 

2047 

090 

7.20 

NA               6.29 

1.16 

NA 

14.65 

090 

9.^ 

NA               785 

1.65 

NA 

19.25 

090 

12.01 

NA               900 

1.77 

NA 

22  78 

090 

12.42 

NA               937 

1  93 

NA 

23  72 

090 

14.48 

NA             10.99 

243 

NA 

27  90 

090 

17.64 

NA 

11  96 

3.01 

NA 

32.61 

090 

23.78 

NA 

1600 

404 

NA 

4382 

090 

t.84 

2.07 

1.91 

022 

4  13 

3.97 

010 

7.34 

NA 

6.86 

1.22 

NA 

15.42 

090 

11.55 

NA              941 

1  94 

NA 

22  90 

090 

0.99 

3.84              0.34 

0.06 

489 

1.39 

000 

16.75 

NA  1          12.87  ' 

2.74 

NA 

32.36 

090 

16.04 

NA  1          11.50 

2.68 

NJA 

30.22 

090 

13.46 

NA             10.24 

2.29 

NA 

25  99 

090 

8.32 

NA               704 

1.34 

NA 

1670 

090 

10.73 

NA               849 

1  77 

NA 

20  99 

090 

12.38 

NA               951 

2.06 

NA 

2395 

090 

13.23 

NA            10.00 

2.23 

NA 

25.46 

090 

9.91 

NA  1            8.06 

1.67 

NA 

19.64 

090 

13.22 

NA            10  89 

223 

NA 

26  34 

090 

9.92 

NA               8.20 

1  68 

NA 

1980 

090 

10.42 

NA               8  38 

1  76 

NA 

20  56 

090 

13.32 

NA               997 

223 

NA 

25.52 

090 

14.29 

NA            10.56 

2.41 

NA 

27.26 

090 

15.28  1 

NA             1 1 .49 

2.60 

NA 

29.37  I 

090 

15.21 

NA            10.89 

2.59 

NA 

28.69 

090 

15.76 

NA            11.42 

1  93 

NA 

29  11 

090 

14.14 

NA            11.39 

240 

NA 

27.93 

090 

17.05 

NA             1225 

288 

NA 

32  18 

090 

20.98  1 

NA            14.42 

284 

NA 

38  24 

090 

11  12 

NA              8.87 

187 

NA 

21.86 

090 

13.35  ; 

NA            10.01  1 

2.21 

NA 

25.57 

090 

11.79  1 

NA 

8.79 

1.33 

NA 

21.91  ' 

090 

14.13 

NA 

10.81  I 

240 

NA 

27  34  ' 

090 

2.07 

3.70 

2.60 

0.31 

608 

498 

090 

3.67 

5.39 

3.80 

0.60 

9.66 

8.07 

090 

7.37 

NA 

660 

1.23 

NA 

15.20 

090 

2.15 

3.70 

2.75 

0.31 

616 

5.21 

090 

3.58 

5.34 

3.93 

0.53 

945 

8.04 

090 

7.27 

NA 

6.05 

1  02 

NA 

14.34 

090 

'  CPT  codes  and  descripiions  only  are  copyngw  2003  American  Medical  Association  All  Rights  Reserved  Applicabte  FARS/DFAflS  Aoolv 
2  Copyright  2003  American  Dental  Association  All  rights  reserved  ' 

2+lndicates  RVUs  are  not  used  for  Medicare  payment 
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CPTV 
HCPCS2 

MOD 

Status 

23532  .. 

A 

23540  ... 

A 

23545 

A 
A 

23550  ... 

23552  ... 

A 

23570  .. 

A 

23575   . 

A 

A 

23585  ... 

23600  ... 

A 

23605  ... 

A 

23615  ... 

A 

23616  ... 

A 

23620  ... 



A 

23625  ... 

....r 

A 

23630  ... 

A 
A 

23650  ... 

23655  ,. 

A 

23660 

A 
A 

23665  .. 

23670  .... 

A 
A 

23675  ... 

23680  .. 

A 

23700  ... 

A 

23800 

A 
A 
A 
A 
A 
C 

23802  .. 

23900   . 

23920 

2392 1 

23929  .. 

23930  . . 

A 

23931   .. 

A 

23935  ,,. 

A 

24000  .. 

A 

24006  ... 

A 

24065  ... 

A 

24066  ... 

A 

24075  .. 

A 

24076  .. 

A 

24077  ,. 



A 

24100  .... 

A 

24101  ... 



A 

24102  .... 

A 

24105  ... 

A 

24110  ,,. 

A  . 

24115  ... 

A 

24116  ... 

A 

24120  .... 

A 

24125  ... 

- 

A 

24126  .... 

A 

24130   . 

A 

24134  .  .. 

A 

24136  .... 

A 

24138  ... 

A 

24140  .... 

A 

24145  ... 

A 

24147  ... 

A 

24149  .... 

A 
A 

24150  ... 

24151  ... 

A 

24152  ... 

A 

24153  .... 

A 

24155  .... 

*.. 

A 

24160  ... 



A 

24164  ... 

A 

24200  ... 

A 

24201   ,. 

A 

24220  .. 

A 

24300  ... 

A 

2430'   ,. 

A 

24305  ... 

A. 
A 

24310  ... 



24320  .... 

A 

24330  .. 

' 

A 

24331  ... 

""^•*" 

A  - 

24332  .. 

A 

Descnption 


Treat  clavicle  dislocation    

Treat  clavicle  dislocation  

Treat  Clavicle  dislocation  

Treat  clavicle  dislocation  

T'eat  clavicle  dislocation  

Treat  shoulder  blade  fx  

Treat  shoulder  blade  fx  

Treat  scapula  'racture  

Treat  humerus  'racture 

Treat  humerus  ''acture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  'racture  

Treat  shoulder  dislocation  

Treat  shoulder  dislocation  -... 

Treat  shoulder  dislocation  

Treat  dislocation, fracture  

Treat  dislocation, 'racture  

Treat  dislocation, fracture  

T'eat  dislocation, fracture  

Fixation  of  shoulder  

Fusion  of  shoulder  |0Jnt  

Fusion  of  shoulder  |oint  

Amputation  of  arm  S  girdle  ... 
Amputation  at  shoulder  joint  ., 
Amputation  follow-up  surgery 
Shoulder  surgery  procedure  ... 

D'ainage  of  arm  lesion  , 

Drainage  of  arm  bursa  , 

Dram  arm,  elbow  bone  lesion 

ExploratOP/  elbow  surgery , 

Release  elbow  ;oir'    

Biopsy  armelbow  soft  tissue 
Biopsy  arm./elbow  soft  tissue 

Remove  arm/elbow  lesion  

Remove  anneibow  lesion  , 

Remove  tumor  of  arm/elbow  . 

Biopsy  elbow  joint  lining  

Exploreitreat  elbow  joint  , 

Remove  elbow  joint  lining  

Removal  of  elbow  bursa , 

Remove  humerus  lesion   , 

Remove  graft  bone  lesion  , 

Remove,  grati  Done  lesion  , 

Remove  elbow  lesion  , 

Remove,  graft  Done  lesion  , 

Remove. graft  bone  lesion   

Removal  of  head  of  radius  .... 
Removal  of  arm  bone  lesion  ., 
Remove  radius  bone  lesion  ... 
Remove  elbow  bone  lesion  .... 
Partial  removal  of  arm  bone  .. 

Partial  removal  of  radius  , 

Partial  removal  of  elbojv   , 

Radical  resection  of  elbow  ..... 
Extensive  humerus  surgery  .... 
Extensive  humerus  surgery  .... 

Extensive  radius  surgery  , 

Extensive  ••adius  surgery  , 

Removal  of  elbow  joint  , 

Remove  elbow  joint  implant  ... 
Remove  radius  head  implant 
Removal  of  arm  foreign  body 
Removal  of  arm  foreign  body  . 

Injection  for  elbow  x-ray  

i  Manipulate  elbow  w/anesth  ..., 

fvluscie  tendon  transfer  , 

Arm  tendon  lengthening  , 

Revision  of  arm  tendon  , 

Repair  of  arm  tendon 

Revision  of  anm  muscles  

Revision  of  ann  muscles 

Tenolysis,  triceps  


'  CPT  codes  and  descnptlons  only  are  copynght  2003  Amencan  Medical  / 
^Copynghi  2003  Amencan  Dental  Association  All  rights  reserved. 
^•Indicates  RVUs  are  not  used  for  Medicare  payment. 


Physician 

work 

RVUs^ 


7.96 

2.22 

3.23 

7.20 

8.40 

2.22 

4.04 

8.91 

2.91 

4.84 

9.30 

21.15 

2.39 

3.91 

7.31 

3.37 

4.54 

7.45 

4.44 

7.85 

6.02 

10.00 

2.51 

14.08 

16.51 

19.61 

14.53 

5.46 

0.00 

2.92 

1.78 

6.06 

.5.79 

9.26 

2.07 

5.18 

3.90 

6.26 

11.69 

4.90 

6.10 

7.98 

3.59 

7.35 

9.58 

11.74 

6.61 

7.85 

8.26 

6.21 

9.67 

7.94 

8.00 

9.13 

7.54 

7.50 

14.12 

13.19 

15.49 

10.00 

11.47 

11.66 

7.79 

6.19 

1.75 

4.53 

1.30 

3.73 

10.14 

7.41 

5.95 

10.50 

9.SS 

10.59 

7.41 


Non-facil- 
ity PE 
RVUs 


NA 

4.31 

4.56 

NA 

NA 

3.71 

5.83 

NA 

5.80 

6.67 

NA 

NA 

5.26 

6.39 

NA 

4.75 

NA 

NA 

6.66 

NA 

7.65 

NA 

NA 

NA 

NA 

NA 

NA 

5.28 

0.00 

2.75 

2.46 

NA 

NA 

NA 

2.12 

5.81 

5.11 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.99 

5.75 

10.48 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


6.99 
2.51 
3.43 
6.46  j 
7.34  j 
2.91  •' 

4  30 
768 
3  87 

5  01 
8.79  > 

14.28  I 
3.27  1 
4.60 
6.67  I 
2.94  1 
4.23 

6  44 
4.99 
6.90 
6.13 
8.18 
2.32 

10.58 
10.38 
12.05 
10.21 
5.28 
0.00 
2.36 
2.21 
6.18 
5.42 
7.77 
1.80 
4.33 
3.71 
5.14 
8.75 
4.52 
5.92 
6.91 
4.41 
6.78 
7.43 
9.21 
5.94 
6,25 
7.04 
6.01 
9.27 
7.49 
775 
960 
8.24 
8.73 
11.54 
10.22 
11.81 
7.96 
5.90 
8.48 
6.85 
5.73 
1.69 
4.37 
0.45 
5.54 
8.27 
6.75 
5.79 
7.82 
796 
868 
6.66 


1.35 
0.29 
0.47 
1.13 
1.41 
0.35 
0.64 
1  50 
0  47 
0.80 
1.57 
3.57 
0.38 
0.64 
1.23 
037 
0.62 
1.21 
0.72 
1.32 
099 
1-67 
0.42 
2.36 
2.80 
2.96 
230 
0.93 
0.00 
0.38 
0.25 
1.01 
092 
1.52 
0.17 
0.73 
0.52 
084 
1.58 
0.74 
1.01 
1.31 

0  59 

1  19 
1.38 
1.99 
1.04 
1.05 
1.08 
1.04 
1.57 
1.02 
1.34 
1.47 
1.21 
1.25 
2.28 

2  17 
2  62 
1  43 
0.77 
1.70 
1.28 
1  01 
018 
0  67 

0  08 
059 

1  56 
1.17 
0.89 
1.20 
1.45 
1  69 
0.92 


Asa  siation.  All  Rights  Resewed.  Applicable  FARS'DFARS  Apply. 


NA 

6.82 

8.26 

NA 

NA 

6.28 

10.51 

NA 

9  18 

12.31 

NA 

NA 

8.03 

10.94 

NA 

8.49 

NA 

NA 

11.62 

NA 

14.66 

NA 

NA 

NA 

NA 

NA 

NA 

11.67 

0.00 

6.05 

4.49 

NA 

NA 

NA 

4.36 

11.72 

9.53 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.92 

10.95 

11  86 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


16.30 

5  02 

7  13 

14  79 

17  15 
548 
898 

18.09 

7.25 

10  65 

19  66 

39  00 

604 

9  15 

15.21 

6.68 

9  39 

15  10 
10.15 
16.07 
13.14 
1985 

5.25 

27.02 

29  69 

34  62 

27.04 

11.67 

0.00 

5.66 

4.24 

13.25 

12  13 

18.55 

404 

10.24 

8  13 
12  24 
22  02 
10  16 
13.03 
16.20 

859 
15.32 

18  39 
22  94 
13.59 
15.15 
16.38 
13.26 
20.51 
16.45 
17.09 
20.20 
16.99 
17.48 
27  94 
25  58 
29  92 
1939 
18.14 
21.84 
15.92 
12,93 

3.62 

9.57 

1.83 

986 

19.97 

1533 

12.63 

19  52 
1896 

20  96 
14.99 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
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CPT'/ 
HCPCS2 


MOD 


24340 
24341 

24342 
24343 
24344 
24345 
24346 
24350 
24351 
24352 
24354 
24356 
24360 
24361 
24362 
24363 
24365 
24366 
24400 
244^0 
24420 
24430 
24435 
24470 
24495 
24498 
24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 
24565 
24566 
24575 
24576 
24577 
24579 
24582 
24586 
24587 
24600 
24605 
24615 
24620 
24635 
24540 
24650 
24655 
24665 
24666 
24670 
24675 
24685 
24800 
24802 
24900 
24920 
24925 
24930 
24931 
24935 
24340 
24899 
25000 
25001 
25020 
25023 
25024 
25025 
25028 


Description 


Physician 
work 


■■adius 

radius 


Repair  ol  biceps  tendon       

Repair  arm  tendon,  muscle  

Repair  o*  ijptu'ed  tendon  

Repr  elbow  lal  ligmn;  w/tiss  .... 
Reconstruct  elbow  lat  ligmnt  ... 
Repr  elbw  meO  ligmni  w'tissu  . 
Reconstnjct  elbow  med  iigmnt 

Repair  of  tennis  elbow   

Repair  ol  tennis  elbow   

Repar  of  tennis  elbow   

Repair  of  tennis  elbow  

Revision  o'  tennis  elbow  

Reconsfuci  elbow  )0int  

Reconstruct  elbow  iOint  

Peconsfuct  elbow  pint  

Replace  eltx3w  joint 
Reconstruct  head  of 
Reconstr^ic!  heaa  of 

Revision  of  humeais  

Revision  of  lumerus  

Revision  of  humerus  

Repair  of  humerus 

Repair  humerus  with  graft 

Revision  of  eltx)w  jOint  

Decompression  of  forearm 

Rein'orce  humerus    

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  t^umerus  'racture 

Treat  humerus  fracture 

Treat  humerus  'racture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humenjs  fracture ^ 

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  elt>ow  fracture  

Treat  eltxjw  fracture  

Treat  elbow  dislocation  

Treat  ellx)w  dislocation  

Treat  eltxiw  dislocation  

Treat  elbow  fracture  

Treat  eltx)w  fracture  

Treat  eltiow  dislocation  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  ulnar  fracture 

Treat  ulnar  fracture 

Treat  ulnar  fracture  

Fusion  of  elbow  joint  

Fusioagraft  of  elbow  joint  

Amputation  of  upper  arm  

Amputation  of  upper  arm     ....... 

Amputation  follow-up  surgery  ... 
Amputation  follow-up  surgery  ... 
Amputate  upper  arm  &  implant 

Revision  of  amputation 

Revision  of  upper  ann  

Upper  anmelbow  surgery  

Inasion  of  tendon  sheath  

Incise  flexor  carpi  radialis 

Decompress  forearm  1  space  .. 
Decompress  forearm  1  space  .. 
Decompress  forearm  2  spaces 
Decompress  foreann  2  spaces 
Drainage  of  forearm  lesion  


Non-facil-        c-     ,  ^ 
ity  p£  Faality 

RVUs3  RVUs         ^^  "^^® 


7.85 

7.8S 

10.56 

8.60 

13.92 

8.60 

13.92 

5.22 

5.88 

6.39 

6.44 

6.64 

12.27 

14.00 

14.90 

18.38 

8.34 

9.08 

11.00 

14.74 

13.36 

12.74 

13.09 

8.69 

8.07 

11.85 

3.19 

5.14 

11.58 

11.58 

3.48 

6.83 

9.38 

10.40 

15.60 

2.78 

5.53 

7.75 

10.60 

2.84 

5.76 

11.53 

8.50 

15.12 

15.07 

4.21 

5.39 

9.37 

6.94 

13.11 

1.19 

2.15 

4.37 

8.09 

9.44 

2.53 

4.69 

8.75 

11.14 

13.61 

9.55 

9.49 

7.03 

10.19 

12.65 

15.47 

0.00 

0.00 

3.36 

3.36 

$.B9 

12.89 

9.45 

16.45 

5.22 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.46 

7.37 

NA 

NA 

5.45 

8.47 

NA 

NA 

NA 

5.13 

7.37 

NA 

NA 

5.00 

7.65 

NA 

NA 

NA 

NA 

5.63 

NA 

NA 

NA 

NA 

1.96 

4.60 

6.84 

NA 

tMA 

4.50 

6.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Global 


6.99 

1.29 

NA 

16.13 

090 

7.83 

1.29 

NA 

16.97 

090 

8.54 

1.77 

NA| 

20.87 

090 

8.02 

1.35 

NA 

17.97 

090 

11.43 

2.19 

NA 

27.54 

090 

7.91 

1.35 

NA 

17.86 

090 

11.28 

219 

NA 

27.39 

090 

5.57 

0.86 

NA 

11  65 

090 

5.92 

0.98 

NA 

1278 

090 

6.18 

1.08 

NA 

13.65 

090 

6.14 

1.05 

NA 

13.63 

090 

6.32 

1.08 

NA 

14.04 

090 

9.46 

2.03 

NA 

23.76 

090 

10.56 

2.34 

NA 

26.90 

090 

10.08 

2.30 

NA 

27.28 

090 

13.67 

3.02 

NA 

35.07 

090 

7.15 

1.33 

NA 

16.82 

090 

7.51 

1.53 

NA 

18.12 

090 

9.00 

1.83 

NA 

21.83 

090 

10.54 

2.27 

NA 

27.55 

090 

10.77 

2.18 

NA 

26.31 

090 

9.85 

2.16 

NA 

24.75 

090 

10.95 

2.21 

NA 

26.25 

090 

7.69 

1.47 

NA 

17.85 

090 

9.03 

1.10 

NA 

18.20 

090 

9.38 

200 

NA 

23.23 

090 

3.66 

049 

914 

7.34 

090 

5.34 

0.86 

13.37 

11.34 

090 

944 

V95 

NA 

22.97 

090 

9.21 

1.95 

NA 

22.74 

090 

3.99 

0.56 

949 

8.03 

090 

6.48 

1.15 

16.45 

14.46 

090 

8.79 

1.50 

NA 

19.67 

090 

8.50 

1.76 

NA 

20.66 

090 

11.43 

2.61 

NA 

29.64 

090 

3.26 

0.42 

8.33 

6.46 

090 

5.46 

0.89 

13.79 

11.88 

090 

8.21 

1.32 

NA 

17.28 

090 

8.38 

1.73 

NA 

2071 

090 

3.64 

0.46 

8.30 

6.94 

090 

5.76 

0.97 

14.36 

12.49 

090 

8.93 

1.94 

NA 

22.40 

090 

9.10 

1  44 

NA 

19.04 

090 

11.23 

2.54 

NA 

28.89 

090 

11.04 

257 

NA 

28.68 

090 

3.58 

059 

10.43 

8.38 

090 

5.32 

0.86 

NA 

11.57 

090 

7.81 

1.57 

NA 

18.75 

090 

6.18 

1.08 

NA 

14.20 

090 

14.37 

2.21 

NA 

29.69 

090 

0.88 

0.13 

3.28 

2.20 

010 

2.78 

0.34 

7.09 

5.27 

090 

4.74 

0.70 

11.91 

9.81 

090 

7.56 

1.35 

NA 

17.00 

090 

8.14 

1  58 

NA 

19.16 

090 

3.06 

040 

7.43 

5.99 

090 

4.87 

0.78 

12.27 

10.34 

090 

7.60 

1.47 

NA 

17.82 

090 

8.81 

1.69 

NA 

21.64 

090 

10.44 

2.27 

NA 

26  32 

090 

7.43 

1.41 

NA 

18.39 

090 

7.59 

1.46 

NA 

18.54 

090 

6.34 

1.14 

NA 

14.51 

090 

7.59 

1.47 

NA 

19.25 

090 

6.19 

1.87 

NA 

20.71 

090 

8.50 

1.89 

NA 

25.86 

090 

0.00 

0.00 

000 

0.00 

090 

0.00 

0.00 

000 

000 

YYY 

7.03 

0.54 

NA 

10.93 

090 

4.13 

0.54 

NA 

8.03 

090 

10.04 

0.91 

NA 

16.84 

090 

15.51 

1.82 

NA 

30.22 

090 

7.49 

1.49 

NA 

18.43 

090 

10.06 

2.61 

NA 

29.12 

090 

8.54 

0.73 

NA 

14.49 

090 

'  CPT  codes  and  descriptions  only  are  copyright  2003  Amencan  Medical  Association  All  Riglits  Reserved.  Applicable  FARS/DFARS  Apply. 
^Copyright  2003  American  Dental  Association,  All  rights  reserved 
3  vindicates  RVUs  are  not  used  for  Nrtedicare  payment. 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS^ 


MOO       Status 


Description 


25031  .... 
25035  .... 
25040  .... 

25065  .... 

25066  .... 
25075  .... 

A 
A 
A 

A 
A 

A 

250^6  .... 
25077  .... 
25085  .... 

■;• 

A 
A 
A 

25100  .... 

A 

25101  .... 

A 

25105  ... 

A 

25107  ... 

A 

25110  .... 

A 

25111  ... 

A 

25112  .... 

25-15  .... 
25' -6  .... 

A 
A 

A 

25118  .... 

25119  .... 

25120  .... 
25125  .... 

A 
A 
A 

A 

25126  .... 
25130  .... 

25135  .... 

25136  .... 
25145  .... 
25150  .... 

A 
A 
A 
A 
A 
A 

25151  .... 
25170  .... 

A 
A 

25210  .... 

A 

25215  .... 

25230  ... 
25240  .... 

A 
A 

A 

25246  .... 
25246  .... 

25250  ... 

25251  ... 

A 
A 
A 
A 

25259  .... 

A 

2526C  ... 

A 

25263  ... 

A 

25265  .... 

A 

2,52^0  ... 
25272  .... 

A 
A 

25274  ... 

25275  .... 



A 

A 

25280  ... 
2529C  .... 
25295  .... 
2530C  ... 

A 
A 
A 
A 

25301  .... 
25310  .... 
25312  ... 

A 
A 

A 

25315  .... 

A 

25316  .... 
25320  ... 
25332  .... 
25335  .... 
25337  ... 

A 
A 
A 
A 
A 

25350  ... 

A 

25355  ... 
25360  ... 
25365  ... 

A 
A 
A 

25370  .... 

A 

25375  .... 
25390  .... 

A 
A 

25391  ... 

A 

25392  .... 

25393  .... 

A 
A 

25394  .... 

A 

25400  .... 

A 

25405  .... 

25415  ... 

A 
A 

25420  ... 
25425  .... 

A 

A 

Drainage  of  forearm  bursa  

T'eat  forearm  txjne  lesion  

ExpJore/ treat  wnst  joint  

Biopsy  forearm  soft  t'ssues  

Biopsy  forearmi  soft  tiss;jes  

Removel  forearm  lesion  sut)cu  . 
Removei  'orearm  lesion  deep  .... 
Pemove  tumor  forearm/v»nst  ..... 

incision  of  wnst  capsule  

Biopsy  of  wnst  |0int  

Explore/treat  wnst  joint 

Remove  wnst  joint  lining   

Remove  wnst  joint  cartiiage  

Remove  wnst  tendon  lesion  

Remove  wrist  tendon  lesion 
Reremove  wnst  tendor  lesion  .... 
Remove  wnslforearm  lesion 

Remove  wnslforearm  lesion  

Excise  wnst  tendon  stieath  

Partial  removal  o'  ulna  

Removal  ot  forearm  lesion  

Remove/graft  forearm  lesion  

Remove  graft  foreann  lesion  

Rernoval  of  wnst  lesion  

Remove  &  graft  wnst  lesion  

Remove  &  graft  wnst  lesion  

Remove  forearm  bone  lesion  

Partial  removal  of  ulna     

Partial  removal  of  radius  

Extensive  foreann  surgery  

Removal  of  wnst  bone   

Removal  ot  wns:  bones 

Partial  removal  of  radius 

Partial  removal  of  ulna   

Injection  for  wnst  x-ray 

Remove  forearm  foreign  body  .... 

Removal  of  wnst  prostfiesis  

Removal  of  wnst  prosthesis  

Manipulate  wnst  w.  anesthes  

Repair  foreann  tendoamuscle  .... 
Repair  forearm,  tendoamuscle  .... 
Repair  forearm,  tendon/muscie  .... 
Repair  forearm  tendoa'muscle  .... 
Repair  foreann  tendon  muscle  .... 
Repair  forearm  tendon/muscle  .... 
Repair  forearm  tendon  sheath  .... 

Revise  wnsfforearm  tendon  

Incise  wnslforearm  tendon  

Release  wnslforeann  tendon  

Fusion  of  tendons  at  wnst  

Fusion  of  tendons  at  wnst  

Transplant  foreann  tendon  

Transplant  forearm  tendon  

Revise  palsy  hano  tenoon(s)  

Revise  palsy  hand  tendon(s)  

Repair  revise  wnst  joint  

Revise  wnst  joint  

Realignment  of  hand  

Reconstruct  ulna/radioulnar  

Revision  of  radius 

I  Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna  , 

Revise  radius  &  ulna  

Shorten  radius  or  ulna 

Lengthen  radius  or  ulna  

Shorten  radius  &  ulna  

Lengthen  radius  &  ulna  

Repair  carpal  bone,  shorten 

Repair  radius  or  ulna 

Repair  graft  radius  or  ulna  

Repair  radius  &  ulna  

Repair/graft  radius  &  ulna  

Repair/graft  radius  or  ulna  


CPT  cotes  and  descnptions  only  are  copyright  2003  Amencan  Medical  i 
'Copyngm  2003  Amencan  Dental  Association  All  rights  reserved 
-'♦Indicates  RVUs  are  noi  used  tor  Medicare  payment. 


Physician 

W0f1( 

RVUs3 


4.12 
7.32 
7.14 
.      198 
4.11 
3.72 
4.89 
9.70 
5.47 
-    3.88 
4.66 
5.82 
6.39 
3.90 
3.37 
4.50 
8.77 
7.07 
4.35 
6.01 
6.07 
7.44 
7.51 
5.23 
6.85 
5.94 
6.33 
7.05 
7.35 
11.03 
5.92 
7.85 
5.20 
5.14 
1.44 
5.11 
6.56 
9.52 
3.73 
7.76 
7.78 
9.82 
5.97 
7.00 
8.70 
8.45 
7.18 
5.26 
6.51 
8.75 
8.35 
8.09 
9.52 
10.14 
12.26 
10.71 
11.34 
12.81 
10.11 
8.73 
10.11 
8.38 
12.33 
13.28 
12.97 
10.34 
13.57 
13.87 
15.78 
10.34 
10.86 
14.30 
13.27 
16.24 
13.13 


Non-faal- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


^4on-facll- 
ity  Total 


Facility 
total 


NA 

NA 
NA 
283 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.14 
NA 
NA 
NA 
NA 
NA  ' 
NA  ! 
NA  i 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  ' 
NA 
NA 
NA 
NA  ! 
NA  1 
NA  I 
NA  ! 
NA  ' 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


8.35 

14  20 

742 

283 

733 

6.19 

10.08 

12.84 

7.38 

5.46 

6.02 

7.57 

8.50 

7.34 

4.88 

5.49 

14.60 

13.67 

5.94 

7.85 

12.58 

13.37 

13.46 

6.58 

7.61 

6.76 

12.61 

8  49  i 

13  23 
15.64 

6.98 
8.99 
6.29 
7.16 
0.49 
8.83 
6.06 
7.90 
5.53 

14  06 
13.95 
14.83 
12.74 
13.45 

14  17 
7.54 

13.17 
15.71 
12.73 

8.61 

8.25 
13.59 
14.49 
15.05 
16.80 
11.33 

9.16 
11.84 
11  19 
14.43 
15.08 
14.33 
16.13 
16.47 
16.95 
15.08 
17  06 
1641 
18.06 

8.33 

15  66 
1777 
17.01 
18.76  ! 
22.34 


Ass  Jciation.  All  Rights  Resented  Appl-cable  PARS.  DFARS  Apply. 


060 
1.17 
1  15 

0  14 
059 
048 
0.71 
1.32 
0.85 
0.60 
0.72 
0.92 
0.98 
0.58 
0.50 
0.65 
1.33 
1.08 
0.66 
0.96 
0.97 
1.22 
1.20 
0.79 
1.07 
0.70 
0.98 
1.15 

1  11 
1.82 
0.87 
1.22 
0.79 
0.83 
0.08 
0.65 
1.01 
1.38 
0.60 
1.16 
1.13 
1.43 
0.91 
1.07 
1.37 
1.35 
1.09 
0.79 
1.03 
1.28 
1.29 
1.21 
1.46 
1.51 
209 
1.58 
1.75 
1.99 
1.57 
1.40 
1.73 
1.40 
2.00 
2.25 
2.21 
1.65 
2.07 
2.07 
2.24 
1.68 
1.80 
2.34 
2.24 
2.64 
1.93 


-U 


NA 

NA 
NA 

495 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11  66 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  ' 
NA  I 
NA  I 
NA  I 
NA  I 
NA 


13.07 

22  69 

15.71 

495 

12  03 

10  39 
15  68 

23  86 
1370 

9  94 

11  40 
14.31 
15  87 

11  82 
8  75 

1064 

24  70 

21  82 
10  95 
14.82 
19  62 

22  03 
22  17 
1260 
15.53 
1340 
19.92 
1669 
21.69 
28  49 
13.77 
1806 

12  28 

13  13 
201 

14  59 
13  63 
1880 

9  86 
22  98 
22  86 
2608 
19.62 
21  52 
24  24 

17  34 
21  44 

21  76 
20  27 

18  64 
1789 

22  89 
25.47  I 
26  70  > 

31  15 
2362 
22  25 
26  64 
22  87 
24  56 
26.92  1 
24.11  I 
30  46 

32  00 
32.13  , 
27.07  I 
32  70  I 
32  35  i 

36  08 
20  35 
2832 
3441 
32.52 

37  64 
37  40 


Global 


090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

09C 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD       Status 


Descnpbon 


Phyacaan 
work 
RVUs3  , 


Non-fadl- 
ify  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Facility 
total 


Global 


25426 
25430 

25431 

25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
2SS35 
25545 
25560 
25565 
25574 
25575 
25600 
25605 
25611 
25620 
2562? 
25624 
25626 
25630 
25635 
25645 
25650 
25651 
25652 
25660 
25670 
25671 
25675 
25676 
25680 
25685 
25690 
25695 
25800 
25805 
25810 
25820 
25825 
25830 
25900 
25905 
2590" 
25909 
25915 
25920 
25922 
25924 
25927 
25929 
25931 
25999 
26010 
26011 
26020 
26025 
26030 


Repair/graft  radius  &  ulna  

Vase  g'a*l  'oto  caTial  bone  .... 
Repair  nonunion  carpai  bone  . 

Repaii-'graft  »vns!  bone  

Reconst'uct  wis!  joint  

Reconstruct  wrist  |0int  

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Reconstruct  wnst  joint  

Wns;  'epiacement  

Repar  wrist  |Oint(s)   

Remove  wnst  joint  implant  

Revision  of  wnst  joint  

Revision  of  wnst  joint  

Reinforce  radius  

Reinforce  ulna  

Reinforce  radius  and  ulna  

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  ulna  

Treat  fracture  of  ulna 

Treat  fracture  of  ulna  

Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius.'ulna 

Treat  fracture  radius/ulna  

Treat  wnst  bone  fracture  , 

Treat  wnst  t)one  fracture  

Treat  wnst  tx)ne  fracture  

Treat  wnst  txjne  fracture  

Treat  wnst  tione  fracture  

Treat  wnst  txjne  fracture  

Treat  wnst  bone  fracture 

Pin  ulnar  styloid  fracture  

Treat  fracture  ulnar  styloid  .... 

Treat  wnst  dislocation  

Treat  wnst  dislocation   

Pin  radioulnar  dislocation  

Treat  wnst  dislocation  

Treat  wnst  dislocation    

Treat  wnst  fracture      

Treat  wns!  'racture    

Treat  wnst  dislocation   

Treat  wnst  dislocation  

fusion  of  wnst  joint  

Fusion/graft  of  wnst  joint 

Fusion/graft  of  wnst  joint  

Fusion  of  hand  twnes  

Fuse  fiand  txines  witfi  graft  .. 

Fusion,  radioulnar  jnt/ulna  

Amputation  of  forearm 

Amputation  of  forearm 

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 

Amputation  of  forearm 

Amputate  t^and  ai  wnst 

Amputate  hand  at  wnst   , 

Amputation  follow-up  surgery 

Amputation  of  fiand  

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 
Forearm  or  wnst  surgery 
Drainage  o'  fmge'  abscess  ... 
Drainage  of  finge'  abscess  ... 

Dram  fiand  tendon  sneatfi , 

Drainage  o*  palm  bursa , 

Drainage  o'  palm  bu'sa(s)   ..... 


15.73 

NA 

17.43 

2.67 

NA 

35.83 

090 

9.20 

NA 

7.36 

1.28 

NA 

17.84 

090 

10.38 

NA 

8.32 

0.67 

NA 

1937 

090 

10.38 

NA 

9.53 

1.69 

NA 

21.60 

090 

12.83 

NA 

9.99 

219 

NA 

25.01 

090 

10.79 

NA 

8.86 

1  49 

NA 

21.14 

090 

10.33 

NA 

8.74 

1.56 

NA 

20.63 

090 

11.09 

NA 

9.16 

1.71 

NA 

21.96 

090 

9.63 

NA 

7.97 

1.51 

NA 

19.11 

090 

16.46 

NA 

11.94 

2.64 

NA 

31.04 

090 

10.31 

NA 

8.62 

1.61 

NA 

20.54 

090 

14.41 

NA 

10  69 

212 

NA 

27.22 

090 

7.83 

NA 

10.54 

1.05 

NA 

19.42 

090 

9.44 

NA 

11.45 

1.28 

NA 

22.17 

090 

9.49 

NA 

14.19 

1.43 

NA 

25.11 

090 

990 

NA 

14  92 

1.69 

NA 

26.51 

090 

12.26 

NA 

15.79 

1  94 

NA 

29  99 

090 

2.44 

4.04 

2.76 

0.34 

6.82 

5.54 

090 

5.18 

7.31 

5.31 

0.83 

13  32 

11.32 

090 

913 

NA 

7.55 

1  46 

NA 

18.14 

090 

6.22 

7.52 

5.93 

1.02 

1476 

13.17 

090 

12.17 

NA 

10.04 

2.01 

NA 

24.22 

090 

12.91 

NA 

13.74 

216 

NA 

28.81 

090 

2.08 

4.19 

2.84 

0.32 

6.59 

5.24 

090 

5.11 

6.93 

5.23 

0.82 

12.86 

11.16 

090 

8.85 

NA 

7.73 

1.47 

NA 

18.05 

090 

2.43 

4.09 

2.70 

0.32 

6.84 

5.45 

090 

5.60 

7.44 

5.38 

0.91 

13.95 

11.89 

090 

6.97 

NA 

7.21 

1.15 

NA 

15.33 

090 

10.39 

NA 

9.50 

1.75 

NA 

21.64 

090 

2.62 

4.52 

2.99 

0.41 

7.55 

6.02 

090 

5.78 

8.12 

608 

0.97 

14.87 

12.83 

090 

7.73 

NA 

894 

1.29 

NA 

17.96 

090 

8.50 

NA 

7.36 

1.40 

NA 

17.26 

090 

2.60 

4.69 

3.18 

0.40 

769 

6.18 

090 

4.50 

7.06 

4.96 

0.73 

12  29 

10.19 

090 

8.38 

NA 

7.89 

1.37 

NA 

17.64 

090 

2.86 

4.61 

2.99 

0.44 

7.91 

6.29 

090 

4.36 

6.83 

3.97 

047 

11.66 

8.80 

090 

7.21 

NA 

6.86 

1.11 

NA 

15.18 

090 

3.03 

4.88 

3.27 

0.44 

8.ii 

6.74 

090 

5.33 

NA 

5.45 

0.86 

NA 

11.64 

090 

7.56 

NA 

6.93 

1.22 

NA 

15.71 

090 

4.73 

NA 

4.71 

0.71 

NA 

10.15 

090 

7.87 

NA 

7.15 

1.28 

NA 

16.30 

090 

5.97 

NA 

6.04 

0.97 

NA 

12.98 

090 

4.64 

6.57 

4.66 

068 

11  89 

998 

090 

7.99 

NA 

7.40 

1.32 

NA 

16.71 

090 

5.96 

NA 

4.80 

0.73 

NA 

11.49 

090 

9.72 

NA 

7.96 

1.50 

NA 

1918 

090 

5.47 

NA 

5.45 

093 

NA 

11.85 

090 

8.29 

NA 

7.27 

1.28 

NA 

16.84 

090 

9.70 

NA 

9.20 

1.56 

NA 

20.46 

090 

11.22 

NA 

10.35 

1.81 

NA 

23.38 

090 

10.51 

NA 

9.99 

1.64 

NA 

22.14 

090 

7.41 

NA 

7.96 

1.15 

NA 

16.52 

090 

9.22 

NA 

9.32 

1.44 

NA 

19.98 

090 

10.00 

NA 

14.86 

1.52 

NA 

26.38 

090 

8.96 

NA 

13  02 

1.29 

NA 

2357 

090 

9.07 

NA 

12.99 

1.27 

NA 

23.33 

090 

7.76 

NA 

12.36 

1.21 

NA 

21.33 

090 

8.91 

NA 

12.89 

1.28 

NA 

23.08 

090 

16.98 

NA 

19.72 

2.89 

NA 

39.59 

090 

8.63 

NA 

8.09 

1.27 

NA 

17.99 

090 

7.38 

NA 

7.25 

1.11 

NA 

15.74 

090 

8.41 

NA 

8.31 

1.28 

NA 

18.00 

090 

8.75 

NA 

^  12.27 

1.22 

NA 

22.24 

090 

7.55 

NA 

6.09 

1.07 

NA 

14.71 

090 

7.77 

NA 

12.18 

1.05 

NA 

21.00 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

1.53 

5.77 

1.69 

0.17 

7.47 

3.39 

010 

2.18 

9.17 

2.33 

0.30 

11.65 

4.81 

010 

4.64 

NA 

5.63 

0.71 

NA 

10.98 

090 

4.79 

NA 

5.42 

0.72 

NA 

10.93 

090 

5.90 

NA 

606 

086 

NA 

12.82 

090 

'  CPT  codes  and  descriptions  only  are  copynght  2003  American  Medical  Association.  All  Rights  Reserved  Applicat>le  FARS/DFARS  Apply 
^Copynght  2003  Amencan  Dental  Association  All  nghts  reserved 
^♦Indicates  RVUs  are  not  used  for  Medicare  payment 
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ADDENDUM  B.— REUVTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 

HCPCS^' 


26034 
26035 
26037 
26040 
26045 
26055 
26060 
26070 
26075 
2608Q 
26100 
26105 
26110 
26115 
26116 
26117 

26121  : 

26123 

26125 

26130  . 

26135  ^ 

26140  . 

26145 

26160  . 

26170 

26130 

26185 

26200 

26205 

26210  . 

26215  . 

26230 

26235 

26236 

26250 

26255 

26260 

26261 

26262 

26320 

26340 

26350 

26352 

26356 

26357 

26358 

26370'  .. 

26372 

26373  . 

26390 

26392    . 

26410  .. 

26412    . 

26415 

26416 

26418    . 

26420 

26426 

26428 

26432 

26433    . 

26434 

26437    . 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471     . 

26474 

26476  . 

26477  .. 

26478  . 


MOD   '    Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
'A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Treat  hand  tione  lesion  

Decompress  ftrgersAiand  

Decompress  fingers,'hand  

Release  palm  contracture  

Release  palm  contracture  

Incise  finger  tendon  sheafti  

Incision  of  finger  tendon    

Explore/treat  hara  joint  

Explore/treat  'inger  |Otnt  

Explore/treat  'inger  (Oint  

Biopsy  hand  joint  lining   

Biopsy  finger  joint  lining   

Biopsy  finger  ,o!nt  lining   

Removei  hand  lesion  sulsciit  .... 

Removel  naro  lesion,  deep  ..... 

Remove  tumor  hand,iinger 

Release  palm  contracture  

Release  oalm  contracture  

Release  palm  contracture  

Remove  wnst  joint  lining  

Revise  finger  joint  each  

Revise  finge^  joint,  each   

Tendon  excision   palm/finger    .. 

Remove  tendon  sheath  lesion  . 

Removal  of  palm  tendon,  each 

Removal  of  finger  tendon  

Remove  finger  bore  

Remove  hand  bone  lesion  

Remove.grafi  bone  lesion  

Removal  of  finger  lesion   

Rem.ove.  graft  finger  lesion  

Partial  removal  of  hand  bone  ... 
i  Partial  removal   finger  bone 
Partial  removal,  finger  bone 

Extensive  hand  surgery 

Extensive  hand  surgery  

Extensive  finger  surgery 

Extensive  finger  surgery  

Partial  removal  of  finger    

Removal  of  implant  from  hand  . 

Manipulate  finger  w.anesth  

Repair  finger/hand  tendon 

Repair/gratt  hand  tendon 

Repair  finger'hand  tendon  

Repair  fingertiand  tendon  ._ 

Repair.'graft  hand  tendon   

Repair  finger^hand  tendon  

Repair/graft  hand  tendon   

Repair  fingertiand  tendon  

Revise  hand/finger  tendon  

Repair/graft  hand  tendon    

Repair  hand  tendon 

Repair/graft  hand  tendon    

Excision,  hand/finger  tendon 

Graft  hand  or  finger  tendon 

Repair  finger  tendon  

Repair/graft  finger  tendon   

Repair  finger/hand  tendon  

Repair/graft  finger  tendon 

Repair  finger  tendon  

Repair  finger  tendon    

Repair/graft  finger  tendon   

Realignment  of  tendons    

Release  palnVfinger  tendon  

Release  palm  &  finger  'endon 

Release  hand;finger  tendon  

Release  forearm/tiand  tendon  ... 

Incision  of  palm  tendon  

Incision  of  finger  tendon 

Incise  hand/finger  tendon  

Fusion  of  finger  tendons  

Fusion  of  finger  tendons  

Tendon  lenginening 

Tendon  shortening     

Lengthening  of  hand  tendon  


6.19 
9.46 
7.21 
3.31 
5.53 
2.67 
2.79 
3.67 
3.77 
4.22 
3.65 
3.69 
3.51 
3.84 
5.50 
8.50 
7.50 
9.24 
4.58 
5.39 
6.92 
6.13 
6.28 
3.13 
4.74 
5.15 
5.22 
5.48 
7.66 
5.12 
7.06 
6.29 
6.15 
529 
7.51 
12.36 
6.99 
9.04 
5.64 
3.96 
2.49 
5.96 
7.64 
8.02 
8.53 
9.09 
7.07 
8.71 
8.H 
9.14 
10.20 
4.60 
6.27 
8.29 
9.32 
4.23 
6.73 
6.11 
7.17 
4.00 
4.53 
6.06 
5.79 
4.99 
8.11 
4.29 
6.96 
3.65 
3.62 
3.44 
5.70 
5.29 
5.15 
5.12 
577 


NA 
NA 
NA 
NA 
NA 
14.70 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
13.49 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.84 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


633 
8.20 
6.67 
4.03 
5.62 
3.89 
3.49 
340 
381 
4.83 
4.14 
4.22 
4.02 
472 
598 
7.10 
6.97 
884 
248 
536 
647 
603 
6.05 
4  08 
494 
541 
5.97 
535 
691 
542 
6  32 
5.91 
5.81 
534 
646 
945 
620 
628 
535 
430 
4.79 
15.67 
16.25 
19.11 
16.71 
17.61 
16.11 
17.50 
17  07 
14  07 
17.86  ! 
12.74  ■ 
14.08 
12.43 
15.37  I 
13.10  I 
14.43 
1392 
14.73  j 
10.81  I 
11.49  i 
12.20 
12.12 
1434 
1679 
1409 
16.57 
766 
7.59 
7.40 
11.79 
11.97 
11  49 
11.66 
12.37 


X 


0.95 

1.34 

1.04 

0.54 

0.89 

0.43 

0.42 

0.42 

0.48 

0.62 

0.54 

0.54 

0.53 

0.58 

083 

1.21 

1.13 

1  40 

0.68 

078 

1.04 

0.91 

092 

0.47 

072 

0.77 

0.80 

0.85 

1.14 

077 

092 

1.01 

0.93 

079 

1  10 

1  26 

0.99 

1.01 

0.84 

0.59 

0.36 

0.87 

1.11 

1.19 

1.22 

1.28 

1.08 

1.27 

1.17 

1.31 

1.51 

0.68 

0.96 

C.92 

1.44 

0.60 

0.99 

0.92 

1.01 

0.58 

0.67 

0.85 

0.89 

0.74 

1.13 

0.65 

1  01 

0.55 

0.56 

0.53 

0.87 

0.83 

0.74 

0  72 

0.92 


X 


NA 
NA 
NA 
NA 
NA 
17.80 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1791 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
16.44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
.    NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


13.47 
1900 
14.92 
788 
12.04 
699 
6.70 
7  49 
806 
967 
833 
8.45 
806 
9.14 
12.31 
16.81 
15.60 
1948 
774 
11.53 
14.43 
13.07 
13.25 
768 
-.0  40 
11  33 
11.99 
11.68 
15.71 
11.31 
14.30 
1321 
12.89 
11.42 
15.07 
23.07 
1418 
16.33 
11.83 
8.85 
7.64 
2250 
25  00 
28  32 
26.46 
27.98 
24.26 
27.48 
26.35 
24.52 
2957 
18  02 
21  31 
21.64 
26.13 
17.93 
22.15 
20  95 
22.91 
15.39 
16  69 
19.11 
18.80 
20.07 
26.03 
19.03 
2454 
11.86 
11  77 
11.37 
18.36 
18.09 
17.38 
1750 
1906 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


3  .Indicates  RVUs  are  -lot  jsea  'or  Medicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


26479 

26480 
26483 
26485 
26489 
26490 
26492 
26494 
26496 
26497 
26498 
26499 
26500 
26502 
26504 
26508 
26510 
26516 
26517 
26518 
26520 
26525 
26530 
26531 
26535 
26536 
26540 
26541 
26542 
26545 
26546 
26548 
26550 
26551 
26553 
26554 
26555 
26556 
26560 
26561 
26562 
26565 
26567 
26568 
26580 
26587 
26590 
26591 
26593 
26596 
26600 
26605 
26607 
26608 
26615 
26641 
26645 
26650 
26665 
26670 
26675 
26676 
26685 
26686 
26700 
26705 
26706 
26715 
26720 
26725 
26727 
26735 
26740 
26742 
26746 


Descnption 


Shortening  of  hand  tendon  .... 

Transplant  hand  tendon  

Transplant  graft  hand  tendon 

Transplant  palm  te.ndon    

Transplantgraft  palm  tendon 

Revise  thumb  tendon  

Tendon  transfer  with  graft  

Hand  tendoamuscle  transfer 

Revise  thumb  tendon  

Finger  tendon  transfer  

Finger  tendon  transfer  

Revision  of  finger   

Hand  tendon  reconstruction  .. 
Hand  tendon  reconstruction  .. 
Hand  tendon  'econstruction  .. 
Release  thumb  contracture  ... 

Thumb  tendon  fansfer  

Fusion  of  knuckle  lOint   

Fusion  of  knuckle  loints  

Fusion  of  knuckle  lOints    

Release  knuckle  contracture  . 
Release  finger  contracture  .... 

Revise  Knuckle  joinl    

Revise  knucWe  with  implant  .. 

Revise  'inger  lOint  

Revise 'implant  finger  joint  

Repair  hand  lOint  

Repair  hand  )Oint  with  graft  ... 
Repair  hand  joint  with  graft  ... 

Reconstruct  finger  pint   

Repair  nonunion  hand  

Reconstruct  finger  lOint   

Construct  thumb  replacement 

Great  toe-hand  transfer  

Single  transfe'  loe-hand  

Double  transfe',  toe-hand  

Positional  change  of  finger  .... 

Toe  )Oint  transfe'  

Repair  o*  web  'mge'    

Repair  of  web  finger  

Repair  of  web  finger    

Correct  metacarpal  flaw  

Correct  finger  deformity  

Lengthen  metacarpal/finger  ... 

Repair  hand  deformity  

Reconstruct  extra  finger  

Repair  finge'  deformity  

Rep.iir  muscles  of  hand  

Release  muscles  of  hand  

Excision  constncting  tissue  ... 

Treat  metacarpal  fracture  

Treat  metaca-pai  fracture  

Treat  metacarpal  f-acture  

Treat  metaca'pal  fracture  

Treat  metaca'pal  f'acture  

Treat  thumb  dislocation  

Treat  thumb  fracture 

Treat  thumb  f-acture  

Treat  thumb   racture  

Treat  hand  dislocation  

Treat  hand  dislocation  

Pin  hano  dislocation  

Treat  hand  dislocation  

Treat  hand  dislocation  

Treat  knuckle  dislocation 

Treat  knuckle  dislocation 

Pin  knuckle  dislocation  

Treat  knuckle  dislocation 

Treat  finge'  'racture,  each  

Treat  finger  fracture,  each  

Treat  finger  fracture,  each  

Treat  finger  rracture  each  

Treat  'mge'  fracture,  each  

Treat  finger  fracture,  each  

Treat  finger  fracture,  each  


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVOs 


Facility 
PE  RVUs 


5.71 
6.65 
8.24 
7.66 
9.50 
8.36 
9.57 
8.42 
9.54 
9.52 
13.92 
8.93 
5.93 
7.10 
7.43 
5.98 
5.40 
7.11 
8.78 
8.97 
5.27 
5.30 
6.65 
7.86 
5.21 
6.33 
639 
8.57 
6.74 
6.88 
8.87 
7.98 
21  12 
46,31 
46,01 
54,64 
16.54 
46.99 
5.35 
10.86 
14.91 
6.70 
6.78 
9.03 
18.08 
13.97 
17.86 
3.23 
5.28 
8.90 
1.95 
2.83 
5.33 
5.33 
5.30 
3.92 
4.38 
5.69 
7.56 
3.67 
4.61 
5.49 
6.94 
7.89 
3.67 
4.17 
5.09 
5.71 
1.65 
3.31 
5.20 
5.95 
1.93 
3.83 
5.78 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.13 
5.31 
NA 
NA 
NA 
5.47 
6.17 
NA 
NA 
4.96 
6.30 
NA 
NA 
NA 
4.71 
6.10 
NA 
NA 
3.94 
6.16 
NA 
NA 
3.60 
5.88 
NA 


12.22 

15.85 

16.31 

16.18 

12.70 

13.32 

14.14 

13.76 

13.75 

14.12 

16.73 

13.66 

12.24 

12.72 

13.15 

12.24 

11.93 

12.79 

14.12 

13.93 

14.80 

14,91 

6.08 

7.07 

3.73 

9.84 

12.49 

13.99 

12.54 

12.93 

15.37 

13.55 

18.39 

34  09 

23  43 

38  69 

18,86 

34  88 

1041 

13.07 

17.78 

12.60 

12.53 

16.27 

13.88 

9.14 

14.56 

10.56 

11.63 

9.12 

2.69 

3.62 

6.41 

6.42 

5.59 

3.64 

4  23 

684 

686 

309 

4.47 

6.87 

6.32 

7.10 

302 

4,31 

5.15 

578 

2  65 

409 

6.48 

5.92 

2.73 

3.90 

5.97 


Mal- 
practice 
RVUs 

Non-facil- 
ity  Total 

Facility 
total 

Global 

0.91 

NA 

18.84 

090 

1.01 

NA 

23.51 

090 

1.23 

NA 

25.78 

090 

1.13 

NA 

24.97 

090 

1.17 

NA 

23.37 

090 

1.26 

NA 

22.94 

090 

1.43 

NA 

25.14 

090 

1.35 

NA 

23.53 

090 

1.40 

NA 

24.69 

090 

1.40 

NA 

25.04 

090 

2.09 

NA 

32.74 

090 

1.13 

NA 

23.72 

090 

0.79 

NA 

18.96 

090 

1.04 

NA 

20.86 

090 

1.01 

NA 

21.59 

090 

0.91 

NA 

19.13 

090 

0.85 

NA 

18.18 

090 

1.08 

NA 

20.98 

090 

1.15 

NA 

24.05 

090 

1.35 

NA 

24.25 

090 

0.78 

NA 

20.85 

090 

0.79 

NA 

21.00 

090 

1.03 

NA 

13.76 

090 

1.21 

NA 

16.14 

090 

0.79 

NA 

9.73 

090 

0.96 

NA 

17.13 

090 

0  97 

NA 

19.85 

090 

1.34 

NA 

23.90 

090 

1  04 

NA 

20.32 

090 

0.95 

NA 

20.76 

090 

1.37 

NA 

25.61 

090 

1.17 

NA 

22.70 

090 

2.16 

NA 

41.67 

090 

7.87 

NA 

88.27 

090 

239 

NA 

71.83 

090 

9.30 

NA 

102.63 

090 

2.55 

NA 

37.95 

090 

7.99 

NA 

89.86 

090 

0.72 

NA 

16  48 

090 

0.83 

NA 

24.76 

090 

1.17 

NA 

33.86 

090 

1.01 

NA 

20.31 

090 

1.01 

NA 

20.32 

090 

1.32 

NA 

26.62 

090 

1.75 

NA 

33.71 

090 

1.34 

NA 

24.45 

090 

1  58 

NA 

34.00 

090 

0.44 

NA 

14.23 

090 

0.77 

NA 

17.68 

090 

1  04 

NA 

19.06 

090 

030 

638 

4.94 

090 

0,46 

860 

6.91 

090 

084 

u              NA 
NA 

12.58 

090 

087 

12.62 

090 

084 

NA 

11,73 

090 

0,50 

9.89 

8.06 

090 

065 

11.20 

9.26 

090 

0,92 

NA 

13.45 

090 

1.16 

NA 

15.60 

090 

0.43 

9.06 

7.19 

090 

0.67 

11.58 

9.75 

090 

0.91 

NA 

1357 

090 

1.14 

NA 

14.40 

090 

1.26 

NA 

16.25 

090 

042 

8.80 

7.11 

090 

060 

10.87 

9.08 

090 

0.77 

NA 

11.01 

090 

0.90 

NA 

12.39 

090 

0.24 

5.83 

4.54 

090 

0.52 

9.99 

7.92 

090 

083 

NA 

12.51 

090 

0.92 

NA 

12.79 

090 

0.29 

5.82 

4.95 

090 

0.59 

10.30 

8.32 

090 

0.89 

NA 

12.64 

090 

'  CPT  codes  and  descriptkjns  only  are  copyright  20C3  American  Medical  Association.  All  Rights  Reserved  Applkable  FARS/DFARS  Apply 
^Copyright  2003  Amehcan  Dental  Association  All  nghts  reserved, 
'+lndicates  RVUs  a'e  not  used  'or  Medicare  ^avTient, 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS- 


MOD       Status 


26750  .... 

A 

26:'55  .... 

.,   A 

26756  .... 

A 

26765  .... 

A 

26770  .... 

A 

26775  .... 

A 

26776  .... 

A 

26785  .... 

A 

26820  .... 

A 

26841    .... 

A 

26842  .... 

A 

26843  .... 

A 

26844  .... 

A 

26850  .... 

A 

26852  .... 

A 

26860  .... 

...^..... 

A 

26861    .... 

A 

26862  .... 

A 

26863  .... 

A 

26910  .... 

A 

25951    .... 

A 

26952  .... 

A 

26989  .... 

C 

26990  .... 

A 

26S9'    .  .. 

A 

26992   .... 

A- 

27000  .... 

A 

27001    .... 

A 

27003    ... 

A 

27005  .... 

A 

27006  ..... 

A 

27025  .... 

A 

27030  .... 

A 

27033  .... 

A 

27035  .... 

A 

27036  .... 

A 

27040    ... 

A 

27041    .... 

A 

27047  .... 

A 

27048  .... 

' 

A 

27049  .... 

A 

27050    ... 

A 

27052  .... 

A 

27054  .... 

A 

27060  .... 

A 

27062  .... 

1  A 

27065  .... 

•  A 

27066  .... 

,  A 

27067    ... 

1  A 

27070    ... 

A 
A 
A 

27071     ... 

27075  .... 

27076  .... 

1 

A 
A 
A 
A 

27077  .... 

! 

27078  .... 

1 

27079  .... 

! 

27080    ... 

A 
A 

27086    ... 

27087  .... 

A 

A 

27090    ... 

.- 

27091     ... 

A 
A 

27093  .... 

27095  .... 

A 

27096  ... 

1 

A 

27097    ... 

A 

27098    ... 

A 

27100    ... 

A 

27105    ... 

A 

27110  .... 

A 

27111    .... 

A 

27120  .... 

A 

27122  .... 

A 
A 
A 

27125  .... 

27130  .... 

27132    ... 

A 

Description 


Treat  finger  fracture,  each  .... 

Treat  finger  fracture,  each  .... 

Pir  finger  f.'^actLre,  each  

Treat  finger  fracture  each  .... 

Treat  'inge'  dislocation  

Treat  finger  dislocation  

Pir  finger  dislocation  

Treat  finge'  dislocation  

Thumb  fusion  with  graft 

Fusion  of  thumb   

Thumb  fusion  with  graft , 

Fusion  of  hand  joint 

Fusion/graft  of  hand  joint  

Fusion  o(  knuclcle  

Fusion  of  kruclde  with  graft  .. 

Fusion  of  finger  joint  

Fusion  of  finger  jnt.  add-on  ... 

Fusion/grafi  of  finger  joint  

Fuse/graft  added  lOint    

Amputate  metacaroal  bone  ... 

Amputation  of  fingerthumb  ... 

Amputation  of  finger/thumb  ... 

Hand/finger  surgery  

Drainage  of  pelvis  lesion  

Drainage  of  pelvis  bursa  

Drainage  of  bone  lesion  

Incision  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendons  ...^ 

'  Incision  of  hip/thigh  fascia  

Drainage  of  hip  joint  

Exploration  of  hip  joint 

Denen/ation  of  hip  joint  

Excision  of  hip  joint/muscle  ... 

Biopsy  of  safk  tissues  

Biopsy  of  sd'ft  tissues  

Remove  hip/pelvis  lesion  ...':.., 

Remove  hip/pelvis  lesion   

Remove  tumor,  hip/pelvis 

Biopsy  of  sacroiliac  joint 

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining  

Removal  of  ischial  bursa 

Remove  femur  lesion/bursa  ... 
Removal  of  hip  bone  lesion  ... 
Removal  of  hio  bone  lesion  ... 
Remove/graft  hip  bone  lesion 
Partial  removal  of  hip  tx)ne  ... 
Partial  removal  of  hip  txsne  .... 

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery 

Extensive  hip  surgery 

Removal  of  tail  bone  

Remove  hip  foreign  body  

Remove  hip  foreign  biody  

Removal  of  hip  prosthesis 

Removal  of  hip  prosthesis 

Injection  lor  hip  x-ray 

Injection  for  hip  x-ray 

Inject  sacroiliac  joint  

Revision  of  hip  tendon  

Transfer  tendon  to  pelvis  

Transfer  of  abdominal  muscle  , 

Transfer  of  spinal  muscle  

Transfer  of  iliopsoas  muscle  ... 
Transfer  of  iliopsoas  muscle  ... 
Reconstruction  of  hip  socket  ... 
Reconstnjction  of  hip  socket  ... 

Partial  hip  replacement  

Tot^l  hip  arthroplasty 

Total  hip  arthroplasty 


CPT  codes  and  descriptions  only  are  copyright  2003  American  Medical  i 
^Copyright  2003  American  Dental  Association  All  nghts  resewed 
'♦Indicates  RVUs  are  not  used  (or  Medicare  payment. 


Physician 

work 

RVUs3 


Non-faci^ 
ityPE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 

total 


1.69 
3.08 
4.36 
4.15 
3.00 
3.69 
4.77 
4.19 
8.21 
7.09 
&.19 
7.5f 
8.68 
6.93 
8.41 
4.66 
1.73 
7.33 
^3.88 
7.56 
4.56 
627 
0.00 
7.44 
6.64 
12.95 
5.59 
6.90 
7.30 
9.60 
9.62 
11.10 
12.94 
13.31 
16.59 
12.8T 
2.85 
9.83 
^.41 
6.21 
13.58 
4.34 
6.19 
8.49 
5.40 
5.34 
587 
10.27 
13.75 
10.66 
11.39 
34.80 
21.99 
39.77  ' 
13.36 
13.67 
6.35 
1.86 
8.49 
11.09 
22.01 
1.29 
1.49 
1.39 
8.75 
8.78 
11.02 
11.70 
13.18 
12:08 
17.91 
14.89 
14.61 
20.01 
23.17 


3.18 
485 
NA 
NA 
4.47 
5.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
7.56 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2  65 
NA 
662 
NA 
NA 
NA  ! 
NA 
NA 
NA 
NA  I 
NA 
NA 
NA  ' 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.03 
NA 
NA 
NA 
12.36 
10.91 
9.63 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  i 


2.12 
3.10 

6  10 
4.82 
2.60 
3.88 
6.27 
4  85 

13  77 
1367 
13,85 
12.79 
13  82 
12.70 
13.41 
11.68  I 

0.94  I 
12.89  I 

2,14 
11.83 
10.74 

12.35 : 

0.00 

7  70  : 
6.00 

11.00  : 
5.35 
6.21 

6  62  I 
7.93  I 
8.08 
8.67  I 
9.76, 

10.03  I 
12.45  ; 
10.13 
2.07 
6.80 
5  05 
5.10 
893 
4.52 
5.95 

7  44 
4.88 
5.28 
5.60  ! 
8.59 

10.79 

9.88 
10,86 
19.89 
14.93 
23.36 
10.54 
10.20 

5.14 

1.89 

6.79  I 

8.74  ' 
14.02  : 

0.49 

0.53 

0.34 

6  56 

7.16 

8.83 

931 

9.54  , 

9.28  I 
1 1 .87  I 
11.02 
10.60  , 
13.35  . 
15  65  1 


Ass  ictation.  All  Rights  Reserved  Applicable  FARS/OFARS  Apply. 


0.23 
0,44 
0,67 

0  61 
0.32 
0.52 
0.76  ! 
0.65 
1-33 

1  16 
1  32 
1  19 
1  34 
1.07 
1.26 
0.72 
0.26 
1  10 
0.61 
1.08 
0.67 
0.89 
0.00 
1.10 
1.02 
2.10 
0.91 
1.14 
1.11 
1.63 
1.59 
1.65 
2.17 
2.24 
2.04 
2.16 
0.25 
1.21 
0.95  I 
0.87  I 
1.92  I 
0.64  [ 
1.02  I 
1.40  I 
0.72  '. 
0.89  j 
0.91 
1.70  I 
2.34  j 
1.63  i 
1.81 
2.66  I 
3.43 
3.81  I 
2.00  I 
2.23  ' 
0.96  I 
0.20 
1.31 
1.86 
3.73 
0.11 
0.12 
0.10 
1.46 
1.49 
1.88 
1.99 
1.65 
1.77 
2.94 
2.49 
246 
3,38 
3.91 


Global 


5  10 

4.04 

!             090 

8  37 

662 

090 

NA 

11  13 

090 

NA 

958 

C90 

7  79 

5  92 

090 

10  13 

8  09 

090 

NA 

11  80 

030 

NA 

9  69 

090 

NA 

2331 

090 

NA 

21  92 

090 

NA 

23.36 

090 

NA 

21.55 

090 

NA 

23  84 

090 

NA 

20-70 

090 

NA 

2308 

090 

NA 

1706 

090 

NA 

2  93 

777 

NA 

21  32 

090 

NA 

6  63 

7Z7 

NA 

20.47 

090 

NA 

15.97 

090 

NA 

19  51 

090 

000 

000 

YYY 

NA 

16,24 

090 

15  22 

'3  66 

090 

NA 

26-05 

090 

NA 

11-85 

090 

NA 

14-25 

090 

NA 

15  03 

090 

NA 

19  16 

090 

NA 

19  29 

090 

NA 

21  42 

090 

NA 

24-87 

090 

NA 

25  58 

090 

NA 

31  08 

090 

NA 

25  1C 

090 

5  75 

5  17 

010 

NA 

17-84 

09O 

14  98 

1341 

090 

NA 

•■2  18 

090 

NA 

2443 

090 

NA 

950 

090 

NA 

1316 

090 

NA 

17.33 

090 

NA 

11  OC 

090 

NA 

11  51 

090 

\A 

1238 

090 

NA 

20.56 

090 

NA 

26  88 

090 

NA 

22  17  1 

090 

NA 

24-06 

090 

NA 

57-35 

090 

NA 

40  35 

090 

NA 

66  94 

090 

NA 

25-90 

090 

NA 

26-10 

090 

NA 

12.45 

090 

409 

3  95 

010 

NA 

16  59 

090 

NA 

21  69 

090 

NA 

39  76 

090 

13  76 

1  89 

000 

1252 

2  14 

000 

11.12 

1  83 

000 

NA 

16.77  I 

090 

NA 

17.43 

090 

NA 

21.73  . 

090 

NA 

2300 

090 

NA 

24.37  : 

090 

NA 

23.13 

090 

NA 

32.72  1 

090 

NA 

28.40  i 

090 

NA  ' 

27  67 

090 

NA 

36-74 

090 

NA 

42.73 

090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD       Status 


27134 

27137 
27138 
27140 
27146 
27147 
27151 
27156 
27158 
27161 
27165 
27170 
27175 
27176 
27177 
27178 
27179 
27181 
27185 
27187 
27193 
27194 
27200 
27202 
27215 
27216 
27217 
27218 
27220 
27222 
27226 
27227 
27228 
27230 
27232 
27235 
27236 
27238 
27240 
27244 
27245 
27246 
27248 
27250 
27252 
27253 
27254 
27256 
27257 
27258 
27259 
27265 
27266 
27275 
27280 
27282 
27284 
27286 
27290 
27295 
27299 
27301 
27303 
27305 
27306 
27307 
27310 
27315 
27320 
27323 
27324 
27327 
27328 
27329 
27330 


Descnption 


Revise  hip  joint  replacement  , 
Revise  hip  loint  replacement  , 
Revise  hip  |oin!  replacement 

Transplant  femur  nage  

Incision  of  hip  Pone 

Revision  of  hip  bone   , 

Incision  of  hip  txDnes  , 

Revision  of  hip  bones  

RevisiOTi  of  pelvis        , 

IrKision  of  necti  o'  femur , 

Incisioafixation  of  femur  , 

Repair  graft  femu'  head/neck 

Treat  slipped  epiphysis   , 

Treat  slipped  epiphysis   , 

Treat  slipped  epiphysis  , 

Treat  slipped  epiphysis  

Revise  head'neck  of  femur  ... 

Treat  sapped  epiphysis  

Revision  of  femur  epiphysis  ., 

Reinfo'ce  hip  bones  

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture  , 

Treat  tail  txine  'racture  , 

Treat  tail  bone  fracture  

Treat  pelvic  fractyeis)  

Treat  pelvic  nng  fracture    

Treat  pelvic  nng  'racture 

Treat  pelvic  nng  fracture    

Treat  hip  socket  fracture  

Treat  hip  socket  'racture  

Treat  hip  wall  'racture  

Treat  hip  f-actu'eis     

Treat  hip  fractureisi     , 

Treat  thigh  *racture    

Treat  thigh  fracture     , 

Treat  thigh  fracture    

Treat  thigh  fracture    

T'eat  thigh  fracture     

Treat  thigh  fracture      , 

Treat  thigh  fracture     , 

Treat  thigh  'racture     , 

Treat  thigh  'racture      , 

Treat  thigh  'racture     , 

T'eat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  , 

Treat  hip  oislocation  , 

Treat  hip  dislocation   , 

Manipulation  o'  hip  lOint  

Fusion  of  sacroiliac  joint 

Fusion  of  pubic  tx)nes  .„ , 

Fusion  ct  hip  loint 

Fusion  of  hip  lOint  

Amputation  o'  leg  at  hip  

Amputation  o'  leg  at  hip  

Pelvis/hip  joint  surgery  

Drain  thigh/Vnee  lesion  

Drainage  of  bone  lesion     

Incise  thigh  tendon  &  fascia  .. 

Incision  of  thigh  tendon  

Incision  of  thigh  tendons  

Exploration  of  knee  joint  

Partial  removal,  thigh  nerve  .. 
Partial  removal,  thigh  nerve  .. 

Biopsy  thigh  soft  tissues    

Biopsy,  thigh  soft  tissues     

Rerrraval  of  thigh  lesion 
Removal  of  thigh  lesion 
Remove  tunx>r,  thigtv'knee    ... 
Biopsy   knee  joint  lining 


Physician 

work 

RVUs^ 


Non-taal- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs  '"     '^'^ 


Nor- 


"acility 
total 


-+- 


28.36 
21.05 

22  04 
12  17 
1733 
20.46 
22.38 
24  49 
19.63 
16.61 
17.81 
15.98 

8.41 

11.98 

14.99 

11  92 

1291 

14.60 

913 

13.46 

5.53 

9.59 

1.83 

7.00 

9.99 

15.10 

14.03 

20  04 

6  14 

12.63 

14.83 

23  32 
27.01 

5.47 

10.62 

12.09 

15.51 

5.49 

12.43 

15.85 

20.19 

4.68 

10.39 

6.91 

10.33 

12.85 

18.16 

4.10 

5.19 

15.34 

21.43 

5.02 

7.45 

226 

13.31 

11  28 

23  32 

23  32 

23,15 

18.54 

0.00 

6.45 

8.^ 

5.89 

4.59 

5.77 

9.22 

6.93 

6^ 

2^7 

4.87 

4.44 

5.54 

14.06 

4.94 


NA  I 

NA 

NA  i 

NA  , 

NA  I 

NA  i 

NA  I 

NA 

NA  I 

NA  ' 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.18 

8.86 

3.08 
NA 
NA 
NA 
NA 
NA 

7.13 
NA 
NA 
NA 
NA 

6.59 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.73 
NA 
NA 
NA 
NA 
NA 

3.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

7.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

222 
NA 

5.40 
NA 
NA 
NA 


17.88  1 

13.96 

14.44 

9.52 

1238 

13.49 

8.38 

16.27 

1 1 .37  i 

12.21 

12.99 

11.42 

6.65 

9.09 

10.95 

8.51 

10.02 

10.26 

7.66 

10.44 

5.80 

758 

2,21 

17.89 

7.25 

9.84 

10.27 

11.64 

5.57 

998 

805 

15,52 

17.76 

5.11 

7.26 

950 

11  05 
5,15 
9.47 

11.37 
13.84 

4  47 
S2g 
4,84 
7,47 
9.82 

12  16 
211 
292 

11  03 

14.27 

481 

6  33 

2,15 

10.41 

8.33 

14.99 

15  98 

14  32 

11  65 

000 

5  91 
732 
540 

4  85 

5  58 
"  62 
488 
5  18 
1  94 
4  40 

3  95 

4.61  I 

9.62  I 

4  69 


4.76 

3.56 

3.73 

2  00  I 

2.72 

3.13 

3.74 

4.17 

3.12 

2.78 

3.01 

2.64 

1.43 

2.01 

253 

2.01 

2.21 

209 

1.55 

2.27 

0.92 

1,58 

0.26 

0.83 

1.64 

258 

2  34 

3.42 

1.02 

2  12 

248 

388 

4  52 

0.87 

1.74 

2.05 

2.61 

0.91 

2.03 

2.67 

3.42 

0.79 

1.74 

0.82 

1.64 

2.17 

3.02 

0.59 

0.67 

2.47 

3.58 

0.78 

1.25 

0.37 

2.37 

1.37 

283 

284 

352 

2  82 

000 

096 

1.37 

0.92 

074 

093 

1,55 

095 

093 

0,20 

0,71 

0.60 

0.79 

2.01 

0.79 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

13.63  I 

20.03 
5,17 
NA 
NA 
NA 
NA  ' 
NA 

14,29 
NA 
NA 
NA 
NA 

12.93  I 
NA  { 
NA 
NA  I 
NA  I 
NA 
NA 
NA 

11.20 
NA  1 
NA 
NA 
NA 

NA : 

8.16 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 

14  83 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
469 
NA 

10.44 
NA 
NA 
NA 


Global 


51.00 
38.57 
40.21 
23.69 
32.43 
37.08 
34.50 
44.93 
34.12 
31.60 
33.81 
30.04 
16.49 
23.08 
28.47 
22.44 
25.14 
26  95 
18.34 
26.17 
12.25 
18.75 

4.30 
25.72 
18.88 
27.52 
26.64 
35,10 
12  73 
24.73 
25.36 
4272 
49,29 
11.45 
19.62 
23.64 
29.17 
11.55 
23.93 
29.89 
37.45 

9.94 
20.41 
12.57 
19.44 
24.84 
33.34 

6.80 

8.78 
28.84 
39.28 
10.61 
15.03 

478 
26  09 
20  98 

41  14 

42  14 
40  99 
3301 

0.00 

1332 

16.92 

12.21 

10.18 

12.28 

18.39 

12,76 

12,37 

441 

9.98 

8.99 

10.94 

25.69 

10.42 


090 

•390 
090 
090 
090 
09C' 
090 
090 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
09C 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
01C 
090 
C.90 
090 
090 
090 
090 

VYY 

090 
090 
09C- 
090 
09C' 
090 
090 
090 
O'O 
090 
090 
090 
09C 
09C- 


'  CPT  codes  ana  descriptions  oni>  a-e  copyngh!  2003  A.-iencar  Meaioa'  Association  All  Rights  Reserved  App(icat)le  FARS/DFABS  Apply. 
^  CooyTghi  ?003  Anencan  Dental  AssoaatKm   Ail  ngtits  ^eserveC 
3»lndcates  BVUl  are  not  jseo  lo'  Medicare  Dav"neni 
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CPTV 
HCPCS2 


MOD       Status 


Description 


27331   .... 

A 

27332  .... 

A 

27333    ... 

A 

27334  .... 

27335  .... 

A 
A 

27340  .... 
27345    ... 
27347  .... 
27350  .... 

27355  .... 

27356  .... 

27357  .... 

A 

A 
A 
A 
A 

A 

A 

27358    ... 
27360  .... 
27365    ... 

A 
A 

A 

27370  .... 
27372    ... 
27380  .... 

A 
A 

A 

27381    .... 
27385    ... 

A 
A 

27386  .... 

A 

27390  .... 

27391  ... 

27392  .... 

27393  ... 

A 
A 
A 
A 

27394    ... 

A 

27395     .. 

A 

27396    ... 

A 

27397    ... 
27400    ... 
27403    ... 

•"•J 

A 
A 
A 

27405    ... 
27407    ... 
27409    ... 
27418    ... 
27420    ... 
27422    ... 

A 
A 
A 
A 
A 
A 

27424  .... 

27425  ... 

27427     .. 

A 

A 

A 

27428      ,. 

_ 

A 

27429  .... 

27430  ... 

__ 

A 

a 

27435    ... 

A 

27437    ... 

A 

27438    ... 
27440    ... 

A 

A 

27441  ... 

27442  ... 

27443  .. 

27445  ... 

27446  .. 
27447 

A 
A 
A 
A 
A 
A 

27448     .. 
27450     .. 

A 
A 

27454     .. 

A 

27455    ... 

A 

27457    ... 
27465  .... 

A 

A 

27466  .... 
27468     .. 

27470    ... 
27472    ... 

A 
A 
A 

A 

27475    ... 
27477  ....  ■ 
27479    ... 
27485    ... 

A 
A 
A 
A 

27486  ... 

27487  .. 

27488  .. 

27495  ... 

27496  ... 

27497  .... 

A 
A 

A 
A 
A 

A 

27498  ... 

27499  ... 

A 

A 

Explore/treat  knee  joint  

Removal  of  knee  cartilage  

Removal  of  knee  cartilage  

Remove  knee  joint  lining 

Remove  knee  joint  lining  

Removal  of  kneecap  bursa  .... 

Removal  of  knee  cyst 

Remove  knee  cys*   

Removal  of  kneecap  

Remove  femur  lesion    

Remove  femur  iesion.  graft  

Remove  femu'  lesion.graft  

Remove  femur  lesion,  fixation  . 

Partial  removal   leg  t)one(s)  ... 

Extensive  leg  su'gery  

Injection  for  knee  x-ray 

Removal  o'  fo.reigr  twdy    

Repair  of  kneecap  tendon  

Repair.grafi  kneecap  tendon  .. 

Repair  of  thigl^  muscle 

Repair  graft  of  tfiigh  muscle  ... 

Incision  o*  thigh  tendon    

Incision  of  thigh  tendons  

Incision  of  thigh  tendons   

Lengthening  of  thigh  tendon   .. 

Lengthening  of  thigh  tendons  . 

Lengthening  of  thigh  tendons  . 

Transplant  of  thigh  lendon   

Transplants  of  thigh  tendons  ... 

Revise  thigh  muscles.tendons 

Repair  of  knee  cartilage  

Repair  of  knee  ligament  

Repair  of  knee  'igament  

Repair  of  knee  'igaments  

Repair  degenerated  kneecap  ,. 

Revision  of  unstable  kneecap  . 

Revision  of  unstable  kneecap 

Revision.- removal  of  kneecap  ,. 

Lat  retinacula'  release  open  ... 

Reconstruction   knee  

Reconstruction   knee  

Reconst'uction  Knee 

Revision  of  thigh  muscles  

Incision  of  Knee  joint  

Revise  kneecap 

Revise  kneecap  with  implant  .. 

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  lomt 

Revision  of  knee  joint 

Total  knee  arthroplasty 

Incision  of  thigh  

Incision  of  thigh 

Realignment  of  thigh  bone  

Realignment  of  knee  

Realignment  of  knee  

Shortening  of  thigh  bone  

Lengthening  of  thigh  bone  

Shorten/lengthen  thighs  

Repair  of  thigh  

Repair  graft  of  thigh  

Surgen/  to  Stop  leg  growth  

Surger/  to  stop  leg  growth  

Surgery  to  stop  leg  growth  

Surgery  to  stop  leg  growth  

Revise  replace  knee  joint  

Revise,  'epiace  knee  joint  

Removal  of  knee  prosthesis 

Reinforce  thigh 

Decompression  of  thigh/knee  ... 
Decompression  of  thigh/knee  ... 
Decompression  of  thigh/knee  ... 
Decompression  of  thigh^knee  ... 


Physician 

work 

RVUs3 


5.85 
8.22 
7.26 
8.65 
9.94 
4.16 
5.89 
5.75 
8.12 
7.61 
9.43 
10.47 
4.71 
10.44 
16.18 
0.95 
5.04 
7.12 
10.28 
7.72 
10.50 
5.30 
7.16 
9.15 
6.35 
8.45 
11.66 
7.82 
11.22 
8.97 
8.28 
8.60 
10.22 
12.83 
10.79 
9.77 
9.72 
9.75 
5.19 
9.31 
13.92 
15.43 
9.61 
9.44 
8.41 
11.17 
10.37 
10.76 
11.82 
10.87 
17.58 
15.75 
21.36 
11.00 
13.90 
17.46 
12.75 
13.37 
13.79 
16.24 
18.86 
15.98 
17.62 
8.59 
9.79 
12.73 
8.79 
19.16 
25.13 
15.65 
15.46 
6.08 
7.13 
7.94 
8.95 


)  RfiUMED  iNFORMATioi^ — Continued 

Non-facil- 
ity PE 
RVUs 

1 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

1 

Non-facil- 
ity Total 

Facility 
total 

Global 

1 

NA 

5.57 

1            0.97 

1              NA 

12.39 

090 

NA 

7.14 

1.38 

NA 

16  74 

090 

NA 

6.68 

1.23 

NA 

1517 

090 

NA 

7.46 

1.4S 

NA 

1756 

090 

NA 

8.27 

1.69 

NA 

1990 

090 

NA 

4.57 

0.70 

NA 

943 

090 

NA 

5.66 

0.97 

NA 

12  52 

090 

NA 

5.48 

0.91 

NA 

12  14 

090 

NA 

7.26 

1.38 

NA 

'6  76 

090 

NA 

6.88 

1.28 

NA 

15  77 

090 

NA 

7.97 

1.55 

NA 

18  95 

090 

NA 

8.80 

!            1.77 

NA 

21  04 

090 

NA 

2.56 

0.80 

NA 

S07 

777 

NA 

10  04 

1.70 

NA 

22  18 

090 

NA 

11  80 

2.71 

NA 

30  69 

090 

1216 

033 

0.07 

13.18 

1.35 

000 

608 

4.73 

0.74 

11.86 

10-51 

090 

NA 

7.33 

1.20 

NA 

15  65 

090 

NA 

9.14 

1.73 

NA 

21  15 

090 

NA 

7.67 

J            1.31 

NA 

16  70 

090 

NA 

i            9.57 

!            1.79 

NA 

21.86 

090 

NA 

5.31 

i            0.83 

NA 

11  44 

090 

NA 

6.70 

!            1.19 

NA 

15  05 

090 

NA 

780 

1.47 

NA 

18  42 

090 

NA 

5.91 

1.08 

NA 

1334 

090 

NA 

7  35 

1.40 

1               NA 

17  20 

090 

NA 

949 

'95 

NA 

23  10 

090 

NA 

7.13 

1.33 

NA 

16  28 

090 

NA 

9.14 

1.89 

NA 

2225 

090 

NA 

7.42 

1.41 

NA 

1780 

090 

NA 

7.22 

1.39 

NA 

1689 

090 

NA 

7.54 

1.45 

NA 

17  59 

090 

NA 

8  39 

1  65 

NA 

20  26 

090 

NA 

1001 

2.10 

NA 

24  94 

090 

NA 

895 

1.81 

NA 

21  55 

090 

NA 

8.15 

1.65 

NA 

1957 

090 

NA 

8  16 

1.64 

NA 

19  52 

090 

NA 

8.13 

1.65 

NA 

1953 

090 

NA 

5.55 

0.87 

NA 

11  61 

090 

NA 

7.82 

1.55 

NA 

18.68 

090 

NA 

11.21 

2.34 

NA 

27,47 

090 

NA 

12.47 

2.61 

NA 

30  51 

090 

NA 

805 

1.62 

NA 

1928 

090 

NA 

8.45 

1.59 

NA 

19.48 

090 

NA 

7.19 

1.41 

IM 

1701 

090 

NA 

8.51 

1.87 

NA 

21,55 

090 

NA 

608 

1.70 

NA 

1815 

090 

NA 

6  76 

1.79 

NA 

19.31 

090 

NA 

8.90 

2.01 

NA 

22  73 

090 

NA 

8.67 

1.82 

NA 

21  36 

090 

NA 

12.35 

2.98 

NA 

3291 

090 

NA 

11.26 

2.66 

NA 

29  67 

090 

NA 

14.61 

3.60 

NA 

39,57 

090 

NA 

8.74 

1.81 

NA 

21,55 

090 

NA 

10.71 

2.35 

NA 

26  96 

090 

NA 

12.62  1 

2.95 

NA 

•       33  03 

090 

NA 

9.96  1 

2.13 

NA 

24,84 

090 

NA 

10.01  ' 

2.25 

NA 

25  63 

090 

NA 

10  45 

2.23  t 

NA  I 

26-47 

090 

NA 

12.00 

2.30 

NA  1 

30  54 

090 

NA 

12.58 

3.21 

NA 

34  65 

090 

NA 

11.96 

2.66  i 

NA 

30  62 

090 

NA 

12  86 

2.98 

NA 

33.46 

090 

NA 

7.30 

1.35 

NA 

17.24 

090 

NA 

7.82 

1.57  i 

NA^ 

19.18 

090 

NA 

9  96 

2.17  i 

NA 

2486 

090 

NA 

7.46 

1.49 

NA 

1774 

090 

NA 

1348 

3.24 

NA 

35,88 

090 

NA 

16  59 

4.24 

NA 

45  96 

090 

NA 

11  66 

2.65 

NA 

29  96 

090 

NA 

11.59  , 

2.61 

NA  1 

29  66 

090 

NA 

5.77 

0.92 

NA 

12  77 

090 

NA 

5.71 

1.01 

NA 

13  85 

090 

NA 

6.13 

1.16 

NA 

15,23 

090 

NA 

706 

1.41 

NA 

17  42 

090 

'■>lnt}K;ates  Bvos  are  noi  used  for  Medicare  payment. 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


27500  .. 

27501  ., 

27502  .. 

27503  .. 

27506  .. 

27507  .. 

27508  .. 

27509  .. 

27510  .. 

27511  .. 

27513  .. 

27514  .. 

27516  .. 

27517  .. 

27519  .. 

27520  .. 
27524  .. 
27530  .. 
27532  .. 

27535  .. 

27536  .. 
27538  .. 
27540  .. 
27550  .. 
27552  .. 

27556  .. 

27557  .. 

27558  .. 
27560  .. 
27562  .. 
27566  .. 
27570  .. 
27580  .. 

27590  .. 

27591  .. 

27592  .. 
27594  .. 
27596  .. 

27598  .. 

27599  .. 

27600  .. 

27601  .. 

27602  .. 

27603  .. 

27604  .. 

27605  .. 

27606  .. 

27607  .. 
27610  .. 

27612  .. 

27613  .. 

27614  .. 

27615  .. 

27618  .. 

27619  .. 

27620  .. 

27625  .. 

27626  .. 
27630  .. 
27635  .. 

27637  .. 

27638  .. 

27640  .. 

27641  .. 

27645  .. 

27646  .. 

27647  .. 

27648  .. 
27650  .. 
27652  .. 
27654  .. 
27656  .. 

27658  .. 

27659  .. 
27664  .. 


MOD 


Status 


Desciiption 


Treatment  of  ttiigh  fracture 

Treatment  of  ttiigti  fracture 

Treatment  o'  ttiigh  f'-acture 

Treatment  of  tfiigh  fracture  

Treatment  of  ttiigfi  fracture 

Treatment  of  thigli  fracture 

Treatment  of  tnigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  f'-acture  

Treatment  of  thigh  fracture  

Treatment  o'  thigh  fracture  

Treatment  of  thigh  fracture  

Treat  thigh  *x  growth  plate  

Treat  thigh  fx  growth  plate  ... 
Treat  thigh  fx  growtfi  plate     ... 

Treat  kneecap  i'acture  

Treat  Kneecap  'racture  

Treat  knee  ''aciure  

Treat  knee  f'acture  ; 

Treat  knee  fracture  

Treat  knee  f'acrure  

Treat  knee  ''•acture(s)  

Treat  knee  f'acture  

Treat  knee  dislocation  

Treat  knee  oislocation  

Treat  knee  disiocahon  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  kneecap  dislocation  

Treat  kneecap  dislocation  

Treat  kneecap  dislocation  

Fixation  0'  knee  )oint  

'^usior  of  knee    

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputate  leg  at  thigh   

Amputation  'oliow-up  surgery  . 
Amputation  foHow-up  surgery  . 
Amputate  lowe-  leg  a;  knee  ... 

Leg  surger\'  procedure  

Decompression  of  iowe'  leg  ... 
Decompression  of  lower  leg  ... 
Decompression  o'  lower  leg  ... 

Dram  lower  leg  lesion  

Dram  lower  leg  bu'sa    

Incision  of  achilies  tendon  

Incision  of  achiiies  tendon  

Treat  lower  lea  t>one  lesion  .... 

ExpiQ'e 'Treat  ankle  ont 

Exploration  of  anMe  ;Oint  

Biopsy  Iowe'  leg  soft  tissue  ... 
Bopsv  iowe-  leg  soft  tissue  ... 

Remove  tLmc  Iowe-  leg  

Remove  io/*e'  leg  lesion  

Remove  lower  leg  lesion  

Explore/treat  ankle  joint 

Remove  ankle  )Olnt  lining  

Remove  ankle  joint  lining  

Removal  of  tendon  lesion  

Remove  lower  leg  bone  lesion 
Remove/graft  leg  bone  lesion 
Remove  graft  leg  txine  lesion 

Partial  removal  of  tibia  

Pa'tial  removal  of  fibula  

Extensive  lower  leg  surgefy  ... 
Extensive  Iowe'  leg  surgery  ... 
Extensive  ankle/heel  surgery  . 

Injection  for  ankle  x-ray  

Repair  achilies  tendon  , 

Repair/graft  achilies  tendon  ... 

Repair  of  achilies  tendon  

Repair  leg  fascia  defect  

Repai'  o!  leg  lendon,  each 

Repair  o!  leg  tendon,  each  , 

Repair  of  leg  tendon,  each  


Physician 

wo«K 

RVUs3 


Non-facil- 
ity PE 

RVUs 


5 

5 

10 

10 

17 

13 

5 

7 

9 

13 

17 

17 

5 

8 

14 

2 

9 

3 

7 

11 

15 

4, 

13 

5 

7 

14 

16 

17 

3 

5 

12, 

1 

19 

11 

12 

9 

6 

10 

10 

0 

5 

5 

7 

4, 

4 

2 

4 

7 

8 

7 

2 

5 

12 

5 

8 

5. 

8 

8 

4. 

7. 

9. 

10, 

11. 

9 

14. 

12. 

12. 

0. 

9. 

10. 

9. 

4. 

4. 

6. 

4. 


89 

.89 
.52 
.52 
35 
91 
80 
67 
08 
56 
82 
20 
34 
73 
.93 
84 
94 
.76 
26 
43 
.56 
84 
03 
73 
85 
33 
67 
.62 
.80 
.76 
16 
73 
26 
96 
61 
96 
88 
54 
.47 
.00 
.62 
.61 
.31 
,91 
44 
.85 
,12 
92 
29 
,29 
.16 
63 
49 
06 
35 
95 
25 
86 
77 
74 
79 
51 
31 
19 
09 
59 
17 
95 
63 
27 
96 
54 
95 
77 
56 


7.09 

7^ 

NA 

NA 
NA 
NA 

705 
NA 
NA 
NA 
NA 
NA 

7.35 

8.99 
NA 

5.29 
NA 

5.95 

7.90 
NA 
NA 

7.14 
NA 

6.66 
NA 
NA 
NA 
NA 

5.65 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

NA 

NA 

NA 

10.78 

8.71 

8.89 

10.17 

NA 

NA 

NA 

3.81 

8.89 
NA 

9.20 

10.73 

NA 

NA 

NA 

9.12 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.54 

NA 

NA 

NA 

10.07 

9.29 
11.42 
11  39 


i- 


cility 
RVUs 

Mal- 

p>ractice 

RVUs 

Non -facil- 
ity Total 

Facility 
total 

Global 

5.05 

0.96 

13,94 

11.90 

090 

5.73 

0.99 

14.53 

12.61 

090 

8.20 

1.79 

NA 

20.51 

090 

8.35 

1.79 

NA 

20.66 

090 

12.84 

2.79 

NA 

32.98 

090 

9.98 

2.34 

NA 

26,23 

090 

5.38 

0.96 

13.81 

12,14 

090 

7.99 

1.29 

NA 

16.95 

090 

7.25 

1.51 

NA 

17.84 

090 

11.31 

2.29 

NA 

27.16 

090 

13.97 

3.01 

NA 

34.80 

090 

13.44 

289 

NA 

33.53 

090 

5.44 

0.89 

13,58 

11  67 

090 

7.42 

1.46 

1918 

17.61 

090 

11.75 

2.51 

NA 

29.19 

090 

346 

0.46 

859 

676 

090 

8.23 

1  68 

NA 

19.85 

090 

4.32 

0.61 

10,32 

8.69 

090 

6.32 

1.22 

16,38 

14.80 

090 

10.20 

1  93 

NA 

23.56 

090 

11.60 

2.62 

NA 

29.78 

090 

5.14 

0.80 

12,78 

1078 

090 

9.57 

2.16 

NA 

24  76 

090 

4.99 

0.82 

13.21 

11.54 

090 

6.94 

1.32 

NA 

16.11 

090 

11.78 

2.41 

NA 

2852 

090 

13.26 

2.84 

NA 

32  77 

090 

13.22 

301 

NA 

33  85 

090 

3  35 

048 

993 

763 

090 

4.85 

0.83 

NA 

11  44 

090 

9.35 

2  07 

NA 

23  58 

090 

1.83 

0.29 

NA 

3.85 

010 

14.91 

3  24 

NA 

37.41 

090 

714 

1  62 

NA 

20  72 

090 

895 

1  95 

NA 

23.51 

090 

6.64 

1  40 

NA 

18.00 

090 

5.48 

0.98 

NA 

13.34 

090 

7.28 

1.49 

NA 

19.31 

090 

7.38 

1.49 

NA 

19.34 

090 

0.00 

0.00 

000 

0.00 

YYY 

4.72 

0.82 

NA 

11.16 

090 

5.05 

0.83 

NA 

11  49 

090 

5.34 

102 

NA 

13.67 

090 

4.88 

0.67 

16,36 

10.46 

090 

4.57 

0.65 

13.80 

9.66 

090 

2.36 

0.46 

12.20 

5.67 

010 

3.44 

0,68 

1497 

8.24 

010 

6.65 

1.29 

NA 

15.86 

090 

7.13 

1.38 

NA 

16.80 

090 

618 

1.21 

NA 

14.68 

090 

1.78 

0.19 

6.16 

4.13 

010 

4.67 

0.74 

15  26 

11.04 

090 

10.68 

1,67 

NA 

24  84 

090 

4.26 

0,65 

14.91 

9.97 

090 

6.23 

121 

20.29 

15  79 

090 

5.55 

0,99 

NA 

12>49 

090 

6.61 

1.39 

NA 

16.25 

090 

7.08 

1.47 

NA 

17.41 

090 

4.51 

0.72 

14.61 

10.00 

090 

6.92 

1.27 

NA 

15.93 

090 

8.43 

1.65 

NA 

19.87 

090 

8.48 

1.76 

NA 

20.75 

090 

10.93 

1.85 

NA 

24  09 

090 

8.92 

1,46 

NA 

1957 

090 

12.47 

2,37 

NA 

28.93 

090 

11.45 

1,86 

NA 

25.90 

090 

7.91 

1,97 

NA 

2205 

090 

0.33 

0.06 

10.55 

1.34 

000 

7.59 

1.62 

NA 

18,84 

090 

8.10 

1,74 

NA 

20,11 

090 

7.30 

1,69 

NA 

18,95 

090 

4.04 

0.58 

15.19 

9.16 

090 

4.82 

0.82 

1506 

1059 

090 

5.85 

1,15 

19.34 

13.77 

090 

4  79 

076 

16.71 

10.11 

090 

'  CPT  codes  and  descnplions  only  are  copyright  2003  American  Medical  Association  All  Rights  Reserved.  Applicable  FARSIDFARS  Apply. 
^  Copyngrit  2003  Amencan  Dental  Association  All  nghts  reserved 
3  ^-Indicates  RVUs  are  not  used  for  Medicare  payment 
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CPTV 
HCPCS^ 


MOD       Status 


27665  .... 

A 

27675  .... 

A 

27676  .... 

A 

27680  .... 

27681  .... 

A 
A 

27685  .... 

27686  .... 

A 

A 

27687  .... 

A 

27690  .... 

27691  .... 

27692  .... 

A 
A 

A 

27695  .... 

27696  .... 

A 
A 

2^698  .... 

A 

27700  .... 
27702  .... 

A 

A 

27703  .... 

27704  .... 

27705  .... 

A 
A 

A 

27707  .... 
27709  .... 

A 

A 

27712  .... 

A 

27715  .... 

A 

'7720  .... 

A 

27722  .... 

A 

27724  .... 

A 

27725  .... 
27727  .... 
27730  .... 

A 
A 

A 

27732  .... 
27734  .... 
27740  .... 

A 
A 

A 

27742  .... 
27745  .... 
27750  .... 
27752  .... 
27756  .... 

A 
A 
A 
A 
A 

27758  .... 

A 

27759  .... 

A 

27760  .... 

A 

27762  .... 

A 

27766    ... 

A 

27780  .... 

27781  .... 

A 

A 

27784  .... 
27786  .... 
27788  .... 

A 
A 

A 

27792   .... 
27808   .... 

A 
A 

27810    ... 
27814   .... 
27816  .... 
27818  .... 
27822  .... 

A 
A 
A 
A 
A 

27823  .... 

27824  .... 

27825  .... 

27826  .... 

27827  ... 
27823   .... 

A 
A 
A 
A 
A 
A 

27829   .... 

A 

27830   .... 

A 

27831    .... 

A 

27832  .... 
27840    ... 
27842   .... 

A 
A 
A 

27840    ... 

A 

27848    ... 
27860  .... 

A 
A 

27870    ... 

A. 

27871    .... 
27880    ... 

A 
A 

2768'    .... 
27882    ... 
27884  .... 

A 
A 
A 

Descnpfion 


Repair  of  leg  tendon,  each 

Repair  lower  leg  lendons  

Repair  lower  leg  ienaons  

Release  of  lower  leg  tendon  .. 

Release  of  lower  leg  tendons 

Revision  of  lower  leg  tendon  .. 

Revise  iower  leg  tendons  

Revision  of  calf  tendon  

Revise  lower  leg  tendon  ......... 

Revise  lower  leg  tendori_ 

Revise  additional  leg  tendon  .. 

Repair  of  ankle  ligament 

Repai'  o'  ankle  ligaments  

Repair  of  ankle  ligament  

Revision  of  ankie  loint    ..„ 

Reconstruct  ankle  |oint  

Reconstruction,  ankle  joint  

Removal  of  ankle  implant 

Incision  of  tibia   

Incision  of  fibula  

Incision  of  tibia  &  fibula  

Realignment  of  lower  leg   , 

Revision  of  lower  leg  

Repair  of  tibia    ;, 

Repairgratt  of  tibia  „ 

Repair/graft  of  tibia  

Repair  of  lower  'eg  

Repair  of  lowe'  leg  

J  Repair  of  tibia  epipfiysis  

Repair  of  fibula  epiphysis  

Repair  lower  teg  epiphyses  

Repair  of  leg  epiphyses  

Repair  of  leg  epiphyses  

Reinforce  tibia     

Treatment  of  tibia  fracture 

I  Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  fibula  fracture  

Treatment  of  fibula  fracture  

Treatment  of  fibula  fracture 

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture 

Treatment  of  ankle  fracture  

'.  Treatment  of  ankle  fracture  

;  Treatment  of  ankle  fracture  

[  Treatment  of  ankle  fracture  , 

Treatment  of  ankle  fracture  , 

Treatment  of  ankle  fracture 

Treatment  of  ankle  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  joint 

;  Treat  lower  leg  dislocation  

Treat  lower  leg  dislocation  

I  Treat  lower  leg  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Fixation  of  ankle  joint  

Fusion  of  ankle  joint,  open  

I  Fusion  of  tibiofibular  joint  

I  Amputation  of  lower  leg  

Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  follow-up  surgery  ... 


CPT  co<Jes  and  descriptions  only  are  copyright  2003  American  Medical  i 
'Copyright  20C3  Amencan  Dental  Association  All  rights  resen/ed 
3+lndicaies  RVUs  are  not  used  for  MediMre  payment 


Physician 

work 

RVUs3 


5.37 
7.14 
8.37 
5.71 
6.78 
6.46 
7.42 
6.20 
8.66 
9.90 
1.86 
6.47 
8.22 
9.31 
9.24 
13.59 
15.78 
7.58 
10.32 
4.35 
9.89 
14.17 
14.31 
11.72 
11.75 
18.10 
15.50 
13.93 
7.37 
5.29 
8.43 
9.25 
10.24 
10.01 
3.17 
5.81 
6.74 
11.60 
13.68 
2.99 
5.22 
8.31 
2.63 
4.37 
7.07 
2.82 
4.42 
7.62 
2.81 
5.10 
10.62 
2.87 
5.47 
10.94 
12.93 
2.87 
6.15 
8.49 
13.98 
16.14 
5.46 
3.77 
4.53 
6.45 
4.55 
6.17 
9.73 
11.14 
2.33 
13.83 
9.12 
11.78 
12.27 
8.89 
8.16 


Non-facil- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


11.17 
NA 
NA 
NA 
NA 
8.21 
12.67 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
17.94 
11.72 
NA 
20  84 
1264 
NA 
5.43 
7.46 
NA 
NA  I 
NA 
5.31 
7.20 
NA 
4.98 
6.42 
NA 
5  15 
6.54 
NA 
5.76 
7.03 
NA 
5.05 
7.14 
NA 
NA 
5.63 
8.28 
NA 
NA 
NA 
NA 
5.19 
NA 
NA 
_NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mai- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


5.24 
5.85 
6.85 
5.25 
6.02 
5.57 
6.66 
5.48 
6.52 
7.90 
0.94 
5.98 
6.57 
7.06 
5.69 
10.43 
11.20 
5.61 
8.33 
5.07 
8.25 
1084 
10.95 
9.56 
9.32 
12.58 
12.01 
10.52 
6.52 
5.06 
6.49 
801 
7.34 
8.30 
3.81 
5.55 
6.60 
9.29 
10.43 
3.59 
5.22 
7.24 
3.25 
4.54 
6.53 
3.37 
454 
6.98 
3.65 
5.05 
8.63 
3.45 
5.10 
10.75 
11.61 
3.78 
5.92 
8.96 
12.85 
14.00 
6.85 
3.88 
4.50 
6.22 
3.95 
5.15 
8,01 
9.81 
2.03 
10.61 
7.70 
7.51 
9.09 
7.00 
6  13 


As  ociation.  All  Rights  Resented.  AppbcaBle  FARS/DFARS  Apply. 


0.90 
1.21 
1.38 
0.96 
1.10 
1  09 
1.26 
1  05 
1.46 
1.68 
0.31 
1.08 
1.39 
1,57 

1  49 
230 
2.68 
073 
1-73 
0.72 
1.67 

2  40 
240 
1  99 
1.98 
2.52 
2.64 
2.21 
0.90 
0.76 
1.02 
1.57 
1.86 
1.65 
0.52 
098 
1.13 
1.82 
2.31 
0.47 
0.85 
1.40 
0.40 
0.68 
1.17 
0.44 
0.73 
1.28 
0.46 
0.85 
1.80 
0.44 
0.89 
1.55 
1.98 
0.47 
1.02 
1.43 
2.35 
2.72 
0.92 
0.53 
0.73 
1.09 
0.56 
0.91 
1.63 
1.86 
0.37 
2.34 
1.55 
1.65 
1.91 
1.23 
1.14 


Global 


17.44 

11  51 

090 

NA 

14.20 

090 

NA 

1660 

090 

NA 

11,92 

090 

NA 

13,90 

090 

15.76 

13,12 

090 

21,35 

1534 

090 

NA 

12,73 

090 

NA 

16-64 

090 

NA 

19  48 

090 

NA 

311 

zzz 

NA 

13,53 

090 

NA 

16  18 

090 

NA 

17  94 

090 

NA 

16,42 

09b 

NA 

26  32 

090 

NA 

29  66 

090 

NA 

13,92 

090 

NA 

20  38 

090 

NA 

10,14 

090 

NA 

1981 

090 

NA 

27.41 

090 

NA 

27  66 

090 

NA 

23  27 

090 

NA 

2305 

090 

NA 

33  20 

090 

NA 

30  15 

090 

NA 

2666 

090 

26.21 

14,79 

090 

17.77 

11.11 

090 

NA 

15.94 

090 

31  66 

18  83 

090 

24  74 

19,44 

090 

NA 

1996 

090 

9  12 

750 

090 

14.25 

12,34 

090 

NA 

14,47 

090 

NA 

22.71 

090 

NA 

26,42 

090 

8.77 

7.05 

090 

13.27 

11.29 

090 

NA 

16.95 

090 

8.01 

628 

090 

11,47 

9.59 

090 

NA 

14,77 

090 

8,41 

663 

090 

11  69 

969 

090 

NA 

1588 

090 

9  03 

6  92 

090 

12,98 

11  00 

090 

NA 

21  05 

090 

8  36 

6  76 

090 

13  50 

11,46 

090 

NA 

23,24 

090 

NA 

26,52 

090 

8,97 

712 

090 

15.45 

13,09 

090 

NA 

18  88 

090 

NA 

29  18 

090 

NA 

32,86 

090 

NA 

13.23 

090 

9  49 

8  18 

090 

NA 

9,76 

090 

NA 

13  76 

090 

NA 

9  06 

090 

NA 

1223 

090 

NA 

19.37 

090 

NA 

22.81 

090 

NA 

4,73  1 

010 

NA 

26.78 

090 

NA 

1837 

090 

NA 

2094 

090 

NA 

2327 

090 

NA 

17,12 

090 

NA 

1543 

090 
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27886  . 

27888  . 

27889  ., 

27892  ., 

27893  ., 

27894  ., 
27899  ., 

28001  . 

28002  ., 

28003  ., 
28005  ., 
28008  ., 
28010 
28011 
28020 
28022 
28024 
28030 
28035 
28043 
28045 
28046 
28050 
28052 
28054 
28060 
28062 
28070 
28072 
28080 
28086 
28088 
28090 
28092 
28100 
28102 
28103 
28104 
28106 
28107 
28108 
28110 
28111 
28112 
28113 
28114 
28116 
28118 
28119 
28120 
28122 
28124 
28126 
28130 
28140 
28150 
28153 
28160 
28171 
28173 
28175 
28190 
28192 
28193 
28200 
28202 
28208 
28210 
28220 
28222 
28225 
28226 
28230 
28232 
28234 


Amputation  follow-up  surgery 

Amputation  of  foot  at  ankle  ,.. 
Arnputation  o<  foot  at  ankle  ... 

Decomp'-ession  of  leg   

Decompression  of  leg    

Decompression  of  leg     

Leg.ankle  surgery  procedure 

Drainage  of  bursa  of  foot  

Treatment  o'  fool  infection  .... 
Treatment  of  foot  infection  .... 

Treat  foot  bone  lesion    

Incision  of  foot  fascia     , 

Incision  of  toe  tendon  

Incision  of  toe  tendons  

Exploration  of  foot  joint  

Expication  of  foot  joint  < 

Exploration  of  toe  joint  

Removal  of  foot  nerve  

Decompression  of  tibia  nerve 

Excision  of  fool  iesion  , 

Excision  of  fool  lesion   , 

Resection  of  tumor,  foot  

Biopsy  of  foot  joint  lining 

Biopsy  of  foot  |oinl  lining  

Biopsy  of  toe  joint  lining  

Partial  removal,  foot  fascia  .... 

Removal  of  foot  fascia  

Removal  of  foot  joint  lining  .... 
Removal  of  foot  )Otnt  lining  .... 

Removal  of  foot  lesion   

Excise  fool  tendon  sheath  ..... 
Excise  fool  tendon  sheath  ..... 

Removal  o'  fool  lesion   

Removal  o'  toe  lesions  

Removal  o<  ankle-'heei  lesion 

Remove/grafl  foot  lesion  

Remove  gi-aft  fool  lesion  

Removal  of  foot  lesion   

Remove  graft  'oot  lesion  

Remove  graft  'oot  lesion  

Removal  of  toe  lesions  

Part  removal  of  metatarsal  .... 
Pat  '■emoval  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Removal  of  metatarsal  heads 

Revision  of  foot  

Removal  of  heel  t>one  

Removal  of  neel  spur  

Part  i-emoval  of  ankle.tieel  .... 
Partial  removal  o*  foot  bone  .. 

Partia!  removal  of  toe  

°aiiai  removal  of  toe  

Removal  of  ankle  bone  

Removal  of  metatarsal  

Removal  of  toe     

Partial  remova'  of  toe  

Partial  removal  of  toe  

Extensive  foot  surgery  

Extensive  foot  surgery  

Extensive  foot  surgery  

Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 

Repar  of  foot  tendon   

Repair/graft  of  foot  tendon  .... 

Repair  of  toot  tendon  

Repair/graft  of  foot  tendon  .... 

Release  of  fool  tendon  

Release  of  foot  tendons  

Release  of  foot  tendon  

Release  of  foot  tendons  

Incision  of  foot  tendonis)  

Incision  of  toe  tendon    

Incision  of  foot  tendon    


Physkaan 

work 

RVUs3 

Non-faal- 
ity  PE 
RVUs 

Faality 
PE  RVUs 

Mal- 
practice 
RVUs 

Non-facii- 
ity  Total 

Faality 
total 

Global 

9.27 

NA 

688 

1.35 

NA 

17.50 

090 

9.61 

NA 

767 

1.51- 

NA 

18.79 

090 

9.92 

NA 

6  79 

1.43 

NA 

18.14 

090 

7.35 

NA 

5  89 

1  03 

NA 

14.27 

090 

7.31 

NA 

580 

1.08 

NA 

14.19 

090 

10.43 

NA 

799 

1.50 

NA 

19.92 

090 

0.00 

0.00 

0.00 

0.00 

000 

000 

YYY 

2.71 

5.88 

3.54 

0.37 

8.96 

6.62 

010 

4.59 

7.30 

468 

0.67 

12.56 

9.94 

010 

8.36 

775 

6.10 

1.23 

17.34 

15.69 

090 

8.63 

NA 

643 

1.37 

NA 

16.43 

090 

4.42 

5.75 

3.59 

0.67 

10.84 

8.68 

090 

2.82 

5.59 

2.94 

0.47 

8.88 

6.23 

090 

4.12 

7.50 

4.29 

0.70 

12.32 

9.11 

090 

4.98 

7.14 

4.25 

077 

12.89 

10.00 

090 

4.64 

616 

3.97 

0.74 

11.54 

9.35 

090 

4.36 

6.26 

4.03 

o.eo 

11.22 

899 

090 

6.11 

NA 

3.62 

1.02 

NA 

1075 

090 

5.06 

5.59 

4.07 

0.85 

11.50 

9.98 

090 

3.52 

5.85 

3.31 

0.54 

9.91 

7.37 

090 

469 

6.19 

375 

0.74 

11.62 

9.18 

090 

10.12 

9.53 

7.42 

1.35 

21.00 

18.89 

090 

4.23 

5.84 

3.70 

0.66 

10.73 

8.59 

090 

3.92 

6.05 

3.60 

0.61 

10.58 

8.13 

090 

343 

5.88 

3.40 

0.54 

9.85 

7.37 

090 

5.20 

6.46 

407 

0.83 

12.49 

10.10 

090 

6.48 

7.21 

4  24 

1.02 

14.71 

11.74 

090 

507 

6.02 

3.93 

0.82 

11.91 

9.82 

090 

4.55 

6.50 

4.37 

0.77 

11.82 

9.69 

090 

3.56 

5.99 

3.74 

0.60 

10.15 

7.90 

090 

4.75 

9.60 

4.74 

0.79 

15.14 

10.28 

090 

384 

7,13 

4.04 

0.62 

11.59 

8.50 

090 

4.38 

6.09 

359 

0.68 

11.15 

8.65 

090 

3.62 

640 

365 

0.55 

10.57 

7.82 

090 

5.63 

9.33 

4.86 

0.91 

15.87 

11.40 

090 

7.69 

NA 

6.09 

1.16 

NA 

14.94 

090 

6.46 

8.50 

4.81 

1.07 

16.03 

12.34 

090 

5.09 

6.41 

4.09 

0.83 

12.33 

10.01 

090 

7.12 

I^A 

4.64 

1.21 

NA 

12.97 

090 

5.53 

7.33 

4.37- 

0.89 

13.75 

1079 

090 

4.14 

5.50 

3.38 

0.62 

10.26 

8.14 

090 

4.06 

6.09 

3.72 

0.59 

10.74 

8.37 

090 

498 

7.28 

4.23 

0.76 

13.02 

9.97 

090 

4.46 

6.77 

4  10 

0.72 

11.95 

9.28 

090 

4.76 

6.89 

4.71 

0.76 

12.41 

10.23 

090 

9.73 

12.06 

8.60 

1.63 

23.42 

19.96 

090 

7.71 

7.28 

5.28 

1.23 

16.22 

14.22 

090 

5.93 

7.20 

4.57 

0.95 

14.08 

11.45 

090 

5.36 

6.27 

3.91 

0.89 

12.52 

10.16 

090 

5.37 

8.79 

5.12 

0.83 

14.99 

11.32 

090 

7.25 

7.98 

5.75 

1.15 

16.38 

14.15 

090 

4.78 

6.14 

4.10 

0.78 

11.70 

966 

090 

3.50 

5.39 

3.55 

0.59 

9.48 

764 

090 

8.06 

NA 

6.78 

1.33 

NA 

16.17 

090 

6.87 

8.35 

5.05 

1.01 

16.23 

12.93 

090 

4.07 

6.04 

3.82 

0.62 

10.73 

8.51 

090 

3.64 

5.46 

3.11 

0.59 

9.69 

7.34 

090 

3.72 

5.75 

3.87 

0.61 

10.08 

8.20 

090 

9.55 

NA 

5.76 

1.35 

NA 

16.66 

090 

8.75 

8.35 

570 

1.25 

18.35 

15.70 

090 

6.02 

6.75 

4.13 

0.90 

13.67 

11.05 

090 

1.95 

6.60 

3.55 

0.19 

8.74 

569 

010 

4.61 

6.51 

3.76 

0.62 

11.74 

8  99 

090 

5.70 

642 

4.16 

0.76 

12.88 

10.62 

090 

4.57 

6.00 

3.75 

0.71 

11.28 

9.03 

090 

6.80 

8.17 

4.67 

1.03 

16.00 

12.50 

090 

4.35 

5.79 

3.50 

0.71 

10.85 

8.56 

090 

6.31 

7.20 

4.25 

0.92 

14.43 

11.48 

090 

4.50 

5.62 

3.60 

0.76 

10.88 

886 

090 

5.59 

6.01 

4.28 

0.92 

12.52 

10.79 

090 

3.64 

5.32 

3.11 

0.60 

9.56 

r.35 

090 

4.50 

5.67 

3.89 

0.74 

10.91 

9.13 

090 

4.22 

5.69 

3.84 

0.71 

10.62 

8.77 

090 

3.37 

5.73 

3.48 

0.58 

9.68 

7.43 

090 

3.35 

5.89 

3.51 

0.55 

979 

7.41 

090 

'  CPT  codes  and  descnptons  only  are  copynght  2003  Amencan  Medical  Association  All  Rigfits  Reserved  Applicable  FARSTOFARS  Apply 
^Ckjpyright  2003  Amencan  Dental  Association  All  ngtits  reserved. 
^+lndicates  RVUs  are  not  used  for  Medicare  payn\ent 
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CPT'; 
HCPCS^ 


MOD       Status 


Descnption 


2823«  .... 

A 

28240  .... 

A 

28250  .... 

28260  .... 

28261  .... 

28262  .... 

28264  .... 
28270  .... 

A 
A 
A 
A 

A 
A 

28272  .... 
28280  .... 

28285  .... 

28286  .... 

A 
A 
A 
A 

28288  ... 

28289  .... 

28290  .... 
28292  .... 

A 
A 
A 
A 

28293  .... 

A 

28294  .... 

A 

28296  ... 

A 

28297  .... 

28298  .... 

A 
A 

28299  ... 

A 

28300  .... 

A 

28302  .... 

28304  ... 

28305  ... 

A 
A 
A 

28306  ... 

A 

28307  ... 

A 

28308  ... 

28309  ... 

28310  .... 

28312  .... 

28313  .... 
28315  .... 

A 
A 
A 
A 
A 
A 

28320  .... 
28322  ... 

28340  .... 

28341  .... 

A 
A 
A 
A 

28344  ... 

28345  .... 

A 
A 

28360  .... 

A 

28400  .... 

A 

28405  .... 

A 

28406  ... 

A 

28415  ... 

A 

28420  .... 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

28430  ... 

28435  ... 

28436  ... 

28445  ... 

28450  .... 

28455  ... 

28456  .... 

28465  .... 

28470  .... 

28475  .... 

28476  .... 
28485  .... 
28490  .... 
28495  ... 

28496  ... 

28505  ... 

28510  ... 
28515  ... 
28525  ... 
28530  ... 

28531  ... 
28540  ... 
28545  ... 

28546  ... 

28555  .. 
28570  ... 

28575  .... 

28576  ... 
28585  .... 

Revision  of  foot  tendon  

Release  of  big  toe  

Revision  of  foot  fascia  

Release  of  midfoot  joint  

Revision  of  foot  tendon  

Revision  of  foot  and  ankle  ... 

Release  of  midfoot  joint  

Release  of  foot  contracture  .. 
Release  o*  toe  loint.  eacti  .... 

Fusion  of  toes       

Repair  of  hammertoe  

Repair  ot  hammertoe 

Partial  removal  of  foot  t)ono  . 

Repair  hallux  ngidus 

Correction  of  bunion  , 

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Incision  of  heel  bone  r..... 

Incision  of  ankle  bone  

Incision  ot  midfoot  twres  

IncisejQ'at  midfoot  tx)nes  

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsal       

Incision  0*  metatarsals      

Revision  of  big  toe   

Revision  of  toe         

Repair  deformity  of  toe 
Removal  of  ses.imcxd  bone  .. 

Repair  of  foot  bones  

Repair  of  metatarsals  

Resect  enlarged  toe  tissue  ... 

Resect  enia-'ged  toe  

Repair  extra  toels)   

Repair  webbed  toe(s)  

Reconstruct  cleft  foot  

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treat  heel  fracture  

Treatgratt  heei  'racture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  .... 

Treat  ankle  fractu'e  

Treat  midfoot  fracture,  each  ... 
Treat  midfoot  fracture  each  ... 

Treat  midfoot  fracture     

Treat  midfoot  fracture,  each  ... 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

i  Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture  

Treat  big  toe  fracture 

Treatment  of  toe  fracture  

Treatment  o(  toe  fracture  

Treat  toe  fracture 

Treat  sesamoid  txjne  fracture 

Treat  sesamoid  bone  fracture 

Treat  toot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation 

Repair  foot  dislocation  .• 

Treat  foot  dislocation  

Treat  fool  dislocation  

Treat  foot  dislocation  

Repair  foot  dislocation  


Physician 

yuork 

RVUs3 


7.69 

4.34 

589 

7.91 

11.66 

15.74 

10.29 

4.73 

3.78 

5.16 

4.56 

4.53 

4.71 

7.C0 

5.63 

7.00 

9.10 

8.51 

9.13 

9.13 

7.89 

10.52 

9.49 

9.50 

9.11 

10.44 

5.83 

6.29 

5.26 

12.71 

5.40 

4.52 

4.98 

4.83 

9.13 

8.29 

6.94 

8.36 

4.24 

5.89 

13.26 

2.15 

4.54 

6.27 

15.88 

16.55 

2.oa 

3.38 
4.68 
15.53 
1.89 
3.07 
2.66 
6.97 
1.98 
2.95 
3.36 
5.68 
1.08 
1.57 
2.32 
3.79 
1.08 
1.45 
3.30 
1.05 
2.34 
2.03 
2.44 
3.18 
6.26 
1.65 
3.29 
4.15 
7.94 


Non-facit- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
rty  Total 


Facility 
total 


8.06 
565 
660 
7.15 
9.00 

1448 
859 
596 
5.20 
7,33 
602 
580 
6,76 
9,07 
7.09 
788 

10,95 
7,72 
823 
9,21 
7,38 
880 

13,25 

13  25 
8,25 

11.00 
7,27 

11.70 
6.13 
NA 
6.30  i 
6  03  I 
6-50 
588 
NA 

1024 

7,12 

7,30 

6.85 

707 

NA 

433 

557 

NA 

NA 

NA 

4,12 

456 
NA 
NA 

4.12 

4.01 
NA 
NA 

3,92 

410 
NA 
NA 

2,23 

2.52 

9.82 

9,82 

200 

2,36 

9.41 

2.10 

9,07 

2.90 

2.89 

8.02 
11.64 

2.92 

4.43 
10.33 

8.23 


-4— 


5,12 
3  67 
431 
519 
7,41 
11,56 
790 
424 
3,07 
4,56 

3  88 
371 
5,36 
6.27 
5.34 

.5.81 

6  07 
5.14 
5.86 
6.83 
5.46 
6.48 

7  14 
7.03 
5.86 
6.88 
4.30 
5.39 
3.80 

8  14 
4.00 

4  15 
5,51 
3  70 
683 
6,39 
4.47 
5.00 
3.73 
4.83 

10.61 
3.03 
4.58 
6.87 
13.39 
13.10  i 
2.65  ' 
3.68 
596 
11  14 
255 
345 
426 
6  44 
2,52 
3  22 
505 
5,61 
1,77 
2,10 
3,67 
4,75 
1,73 
202 
430 
1  49 
253 
271 
289 
488 
662 
2,31 
408 
557 
661 


1,29 

0,73 

0,97 

1.29 

1.99 

2.66 

1  75 

0.80 

0.62 

0.86 

077 

0.77 

0.78 

1.15 

0.95 

1  17 

1.53 

1.39 

1.53 

1.57 

1.34 

1.49 

1.57 

1.38 

1.20 

0.66 

0.97 

0.85 

0.89 

1.97 

0.91 

0.74 

0,82 

0.79 

1.52 

1.40 

1.17 

1.41 

0.72 

1.01 

2.25 

0.35 

0.76 

1.04 

2.68 

2.74 

0.32 

0.56 

0.79 

1.55 

0.30 

0.52 

043 

1.04 

0.31 

0.49 

0  55 

0.96 

0.16 

0.23 

0.38 

0.60 

0.16 

0.20 

0.53 

0.16 

0.40 

0.29 

0.40 

0.55 

1.05 

0.26 

0.54 

0.67 

1.35 


1704 
10  72 
13.46 
1635 
22  65 
32  88 

20  63 
11,49 

9.60 
1335 
11.35 
11.10 
12.25 
17.22 
13.67  I 
16.05 

21  58 
17.62 
18.89 
19.91 
16.61 
20.81 
24.31 
24.13 
18.56 
22.10 
14.07 
18.84 
12.28 

NA 
12.61 
11.29 
12.30 
11.50 

NA 
19.93 
15.23 
17.07 
11.81 
13.97 

NA 

6.83 

10.87 

NA 

NA 

NA 
6.52 
8.50 

NA 

NA 
6.31 
7.60 

NA 

NA 
6.21 
7.54 

NA 

NA 

3.47 

4.32 

12.52 

14.21 

3.24 

4.01 

13.24 

3.31 

11.81 

5.22 

5.73 

11.75 

18.95 

4.83 

8.26 

15.15 

17.52 


14.10 

8.74 

11,17 

14  39 

21  06 

29  96 

19  94 

977 

7,47 

1058 

9,21 

901 

10  85 
1442 

11  92 
13  98 
16  70 
15,04 

16  52 

17  53 
14,69 
1849 
18,20 
17,91 
16.17 
17,98 
11  10 
12,53 

995 
22,82 
10,31 

941 
1 1,31 

932 
17  48 
16  08 
1258 
14,77 

8,69 
11,73 
26.12 

5,53 

988 
14  18 

31  95 

32  39 
505 
762 

11.43 

28,22 
4,74 
704 
7.35 

14,45 
481 
6,66 
896 

12-25 
3,01 
3.90 
6.37 
914 
2.97 
3.67 
8  13 
2.70 
5.27 
5.03 
5,73 
8,61 

13,93 
4.22 
7.91 

10,39 

1590 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


^C^^y^^a^™  "::r  olnl^rrsocr^  ^^—  ^'  ^^^^  "—a  Appucat,.  PARS,.DFARS  Apply 

'♦Indicates  RVUs  are  not  ^iSeC  lor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD       Status 


28600 

A 

28605 
28606 
28615 
28630 
28635 
28636 
28645 

A 
A 
A 
A 
A 
A 
A 

28660 
28665 
28666   . 



A 
A 
A 

28675   . 
28705   , 

A 

A 

28715  .. 
28725  .. 

A 

A 

28730  . 

A 

28735  .... 

A 

28737  ... 

A 

28740 

A 

28750 
28755  .  .. 

A 

A 

28760 

1 

A 

28800 

) 

A 

28805 

A 

28810 

1 

A 

28820 

1  

A 

28825 

1  

A 

28899 
29000 

C 

A 

2901 0 

A 

29015  , 

A 

29020 

A 

29025 

A 

29035 

A 

29040 
29044 

A 

A 

29046 

A 

29049 

A 

29055 

A 

29058 

A 

29065   . 

A 

29075  . 

A 

29085 

A 

29086 

A 

29105   . 

A 

29125 

A 

29126  ... 

A 

29130   . 

A 

29131 

A 

29200 

A 

29220 

A 

29240 

A 

29260 

A 

29280 

A 

29305 

A 

29325 

A 

29345 

A 

29355 

A 

29358 

A 

29365 

A 

29405 

A 

29425   . 

A 

29435 

A 

29440 

A 

29445 

A 

29450 

A 

29505 

A 

29515 

A 

29520 

A 

29530 
29540 
29550 



A 
A 
A 

29580 
29590 

A 

A 

29700 

A 

Descnption 


Treat  loot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  

Repair  foot  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  „ 

Treat  toe  dislocation  .....^ 

Repair  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation    

Repair  of  toe  dislocation  

Fusion  of  foot  bones  

Fusion  of  foot  bones   

Fusion  of  foot  bones   

Fusion  of  foot  bones   

Fusion  of  foot  bones    

Revision  of  foot  bones   

Fusion  of  foot  bones   

Fusion  of  big  toe  jOint  

Fusion  of  big  toe  loint  

Fusioi;  of  big  toe  lOint  

Amputation  of  midfoot  

Amputation  ttinj  metatarsal  .... 
Amputation  toe  &  metatarsal  .. 

Amputation  of  toe  

Partial  amputation  o'  toe  

Foolloes  surgery  procedure  .. 

Application  of  t>ody  cast  

Application  0*  body  cast  

Application  o'  tx>dy  cast  

Application  of  body  cast  

Application  ol  body  cast  

Application  0'  txxiy  cast  

Application  of  body  cast  

Application  of  body  cast  

Application  of  txxiy  cast  

Application  of  figure  eight «. 

Application  of  shooloe'  cast  ... 
Application  of  stioulder  cast  ... 
Application  of  long  arm  cast  ... 
Application  of  loreann  cast   .... 

Apply  f^and  wnst  cast  

Apply  finger  cast  

Apply  long  arm  splint 

Apply  forearm  splint   

Apply  forearm  splint  

Application  of  finger  splint  

Application  of  finger  splint  

Strapping  of  chest  

Strapping  of  low  back  

Strapping  o'  slioulder  

Strapping  of  elbow  or  wrist  .... 
Strapping  o'  hand  or  finger  .... 

Application  of  hip  cast  

Application  of  hip  casts 

Application  of  long  leg  cast  .... 
Application  of  long  leg  cast  .... 

Apply  long  leg  cast  brace  

Application  of  long  leg  cast  .... 

Apply  shot  leg  cast     

Apply  short  leg  cast      

Apply  short  leg  cast  

Addition  of  walker  to  cast  

Apply  ngid  leg  cast  

Application  o'  leg  cast  

Application   long  leg  splint  

Application  lower  leg  splint 

Strapping  of  hip      

Strapping  of  knee         

Strapping  o'  ankle  and/or  ft  .... 

Strapping  o'  toes  

Application  of  paste  boot 

Application  of  fool  splint  

Removal/revision  of  cast  


Physician     Non-faal-        ^     -.^ 
rtv  PE  Faality 

!y  ^^         PE  RVUs 


worV 
RVUs3 


RVUs 


Mal- 
practice 

BVus 


Non-facil- 
ity Total 


Facility 

total 


Global 


1.88 
2.69 
4.87 
7.73 
1.69 
1.90 
2.75 
4.20 
1.22 
1.91 
2.64 
2.90 
18  69 
13.03 
11.54 
10.70 
10.79 
9.59 
7.97 
756 
4.71 
7.71 
8.16 
8.34 
6.17 
4.38 
3.57 
0.00 
2.24 
2.05 
2.40 
2.10 
2.39 
1.76 
2.21 
2.11 
2.40 
0.88 
1.77 
1-30 
Q.Sf 
0.77 
0.87 
0.62 
0.87 
0.59 
0.77 
0.50 
0.55 
0.65 
0.64 
0.71 
0.55 
0.51 
2.02 
2.31 
1.39 
1.52 
1.42 
1.17 
0.86 
1.00 
1.17 
0.57 
1.77 
2.07 
0.69 
0.73 
0.54 
0.57 
0.51 
0.47 
0.57 
0.76 
0.57 


3.32 
3.79 
16.21 
NA 
154 
1.68 
652 
5.73 
1.63 
1.67 
6.07 
8.92 
NA 
NA 
NA 
NA 
NA 
NA 
11.72 
13.11 
6.90 
8.14 
NA 
NA 
NA 
8.58 
8.00 
0.00 
3.14 
3.33 
3.04 
3.33 
3.30 
3.49 
2.60 
3.84 
3.33 
156 
2.85 
1.52 
1.28 
152 
155 
0.94 
150 
1.00 
152 
0.47 
0.74 
0.76 
0.73 
0.87 
0.76 
0.83 
352 
3.40 
1.71 
1.67 
\M 
1J0 
1.19 
1.19 
1.51 
0.67 
1.77 
1.47 
r.17 
0.86 
0.89 
0.81 
0.42 
0.42 
0.66 
0.51 
0.88 


2.7C 
3.65 
6.07 
8.08 
1.14 
1.51 
3.10 
3.54 
1.19 
1.65 
256 
3.81 
12.56 
984 
8.39 
856 
7  96 
6.94 
6.51 
6.66 
3.90 
5.69 
6.09 
5.94 
4.79 
4.12 
3.82 
0.00 
1.75 
1.75 
1.60 
1.43 
1  86 
1.56 
1.53 
1.87 
2.05 
0.55 
1.45 
0.73 
0.74 
0.67 
0.64 
0.53 
0.53 
0.41 
0.48 
0.17 
055 
0.37 
0.40 
039 
0.34 
0.35 
1.73 
1  92 
1.05 
1.11 
1.08 
0.93 
0.70 
0.73 
0.91 
058 
0.97 
1.10 
0.48 
0.49 
0.47 
0.35 
0.32 
0.28 
0.36 
0.30 
0.29 


0.29 

0.42 

0.82 

1.31 

0.20 

0.29 

0.47 

0.70 

0.13 

0.29 

046 

049 

2.55 

251 

1.95 

1.81 

1.81 

1.63 

1.35 

1.23 

0.79 

1.28 

1.17 

1.16 

0.84 

0.61 

0.52 

0.00 

0.36 

0.32 

0.25 

0.19 

0.31 

0.29 

0.42 

0.35 

0.41 

0.14 

0.29 

0.17 

0.14 

0.13 

0.13 

0.07 

0.13 

0.07 

0.07 

0.06  I 

0.04 

0.05 

008 

006 

0.05 

0.05 

0.35 

0.37  I 

0.23 

0.24 

0.23 

0.20 

0.14 

0.17 

0.20 

0.08 

0.29 

0.16 

0.07 

008 

0.02 

0.05 

0.05 

0.06 

0.06 

0.07 

0.08 


-r 


5.49  1 

690 

21.90 

NA 

3.13 

3.87 

9.44 

10.63 

2.98 

3.87 

9.17 

12.31 

NA 

NA 

NA 

NA 

NA 

NA 

21.04 

21.60 

1240 

17.13 

NA 

NA 

NA 

13.57 

12.09 

0.00 

5.74 

5.70 

5.69 

562 

6.00 

5.54 

553 

6.30 

6.14 

258 

4.91 

2.99 

2.29 

2.12 

2.25 

1.63 

250 

1.66 

2.06 

1.03 

1.33 

1.46 

1.45 

1.64 

1.36 

1.39 

559 

6.08 

333 

343 

3.63 

2.97 

2.19 

2.36 

2.88 

1.32 

3.83 

3.70 

1.93 

1.67 

1  45 

1.43 

0  98 

095 

1.29 

1.34 

1.53 


4.87 
6.76 
11  76 
17.12 
3.03 
3.70 
6.32 
8.44 
2.54 
3.85 
5.36 
7.20 
33.80 
25.08 
21.88 
21.07 
20.56 
18.16 
15.83 
15.15 
940 
14.68 
15.42 
15.44 
11.80 
9.11 
7.91 
0.00 
4.35 
4.12 
4.25 
3.72 
4.56 
3.61 
4.16 
4.33 
4.86 
1.57 
3.51 
2.20 
1.75 
1.57 
1.64 
152 
1.53 
1.07 
1.32 
0.73 
0.84 
1.07 
1.12 
1.16 
0.94 
0.91 
4.10 
4.60 
2.67 
2.87 
2.73 
2.30 
1.70 
1.90 
2.28 
0.93 
3.03 
3.33 
1.24 
1.30 
1.03 
0.97 
0.88 
0.81 
0.99 
1.13 
0.94 


090 

090 
090 
090 
010 
010 
010 
090 
010 
010 
010 
090 
09Ci 
090 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 

ooo 

OOCi 

ooo 
ooc 
yyz 
o-x 
yyj 
ooo 

000 

ooc 

OOC' 

ooc 

000 
000 

000 
000 
000 
000 
000 
000 

ooc 

ooc 
ooc 
ooc 
ooc 
ooc 

000 
000 
000 
000 

000 

ooc 

000 

ooc 

000 
000 

000 

'000 

ooc 

000 

000 

ooc 

000 

^ooc 

000 
000 
000 


'  CPT  codes  and  descriptions  only  are  copyngnt  2003  American  Medical  Association  All  Rights  Reserved  Aoplicatjie  FARS/DFARS  Apply 
^Copynght  2003  Amencan  Dental  Association  All  nghts  reserved 
'+lDdicates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD       Status 


Description 


29705  .... 

, 

29''0  .... 

A 

29715  .... 
29720  .... 
29730  .... 
29740  .... 
29760  .... 

A 
A 
A 

A 
A 

29799  .... 

29800  .... 

C 

.A 

29804  .... 

29805  .... 
2S306  .... 
29807  .... 

29819  .... 

29820  .... 

A 
A 
A 
A 
A 
A 

29821   .... 

A 

29822  .... 

29823  .... 

A 
A 

29824  .... 

29825  .... 

29826  .... 

29827  .... 

A 

A 
A 
A 

29830  .... 

A 

29834  .... 

29835  .... 

29836  .... 

29837  .... 

29838  .... 
29840  .... 
29643  .... 
29844  .... 

A 
A 
A 
A 
A 
A 
A 
A 

29645  .... 

A 

29846  .... 

A 

29847  .... 

29S48  .... 

29850  .... 

29851  .... 
29855  .... 

A 
A 
A 

29856  .... 
29860  .... 

A 

A 

29861  .... 

29862  .... 

29863  .... 
29870    ... 

A 
A 
A 
A 

29871    .... 

29873  .... 

29874  .... 

A 
A 

A 

29875  .... 
28876    ... 
2987'  .... 
298~9  .... 

A 
A 
A 

A 

29880  .... 

29881  ..., 

A 
A 

29882   .... 

A 

29883  .... 
29684  .... 

A 
A 

29885   .... 
29686    ... 
29867  .... 

29888  .... 

29889  .... 

A 
A 
A 
A 
A 

29891  ... 

29892  ... 

A 

A 

29893  ... 

29894  ... 

29895  ... 
2989:-  .... 

- 1 

1 

A 
A 
A 

A 

29893  .... 

1 

A 

29899    ... 

A 

29900  ... 

29901  .... 

A 
A 

29902   .... 

A 

29999  ... 

30000  ... 

C 

A 

30020    ... 

A 

Removal  revision  of  cast  

Removal,  revision  of  cast  

Removal. 'evision  of  cast  

Repair  0*  body  cast  

Winoowipg  q!  cast  

Wedging  of  cast      

Wedging  of  clubfoot  cast 

Casting  st'apping  p'ocedure  .. 

jaw  ailfiroscopy  surgery  

Jaw  arthroscopy  surgery  

Sf^ouider  arthroscopy,  dx  

Shoulder  arthroscopy/surgery 
Shoulder  aih'oscopy/surgery 
Shoulder  arthroscopy/'surgery 
Shoulder  arrhroscopy/surgery 
Shouiaer  arthroscopy/surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy/surgery 
Shoulder  anhroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Arthroscop  rotator  cuff  repr  .... 
Elbow  arthroscopy 

Elbow  arthroscopy- surgery , 

EltX)w  aahroscbpy  surgery  

Eltxjw  arthroscopy/surgery  

Eltxjw  arthroscopy/surgery 

Eltx)w  arth-oscopy/surgery 

Wrist  arthroscopy     

Wnsi  arthroscopy  surgery  

Wrist  arthroscopy/surgery  

Wnst  arthroscopy/surgery  

Wnst  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wnst  endoscopy- surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopy/surgery  

Tibial  arthroscopy  surgery  

Tibial  arthroscopy/surgery  '. 

Hip  arthroscopy,  dx    

Hip,  arthroscopy/surgery  

Hip  arthroscopy/surgery  

Hip  arthroscopy/surgery  

Knee  arthroscopy,  dx    

Knee  arthroscopy/drainage  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy'surgery  

Knee  arthroscopy/surgery  ...."... 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  , 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  , 

_  Knee  arthroscopy/surgery  

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Scope,  plantar  fasciotomy 

Ankle  arthroscopy.'surgery 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Mop  )Oint  arthroscopy,  dx  ,.. 

Mcp  joint  arthroscopy,  surg  

Mcp  )oint  arthroscopy,  surg 

Arthroscopy  of  )oint  

Drainage  of  nose  lesion  

Drainage  of  nose  lesion  


CPT  codes  and  descoptions  only  are  copyright  2003  American  Medical  i 
^Copyright  2003  American  Dental  Association  All  nghts  reserved 
^'•'Indicates  RVUs  are  not  used  for  Medicare  payment 


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


0.76 
1.33 
0.93 
0.68 
0.75 
1.11 
1.25 
0.00 
6.39 
8.09 
5.86 
14.29 
13.82 
7.58 
7.03 
7.68 
7.39 
8.12 
8.20 
7.58 
8.94 
15.27 
5.73 
6.24 
6.44 
7.51 
6.81 
7.67 
5.51 
5.98 
6.33 
7.48 
6.71 
7.04 
5.41 
8.14 
13.03 
10.56 
14.06 
8.00 
9.10 
9.84  j 
9.84 
5.04] 
6.51  I 
5.97 
7.01 
6.27 
7.87 
7.31 
7.99 
8.45 
7.72 
8.60 
10.99 
7.29 
9.04 
7.50 
8.99 
13.82 
15.91 
8.35 
8.95 
5.19 
7.17 
6.95 
7.14 
8:27^ 
13.83 
5.39 
6.10 
6.66 
0.00 
1.42 
1.42 


0.80 
1.51 
1.16 
1.11 
0.79 
1.12 
1.05 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA- 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA 
NA 
NA  I 
NA  { 
NA.j 
NA  I 
NA  I 
NA 
NA 
NA  i 
NA 
6.20  ' 
NA  : 
NA 
NA 
NA 
NA 
NA 
NA, 
NA  . 
0.00 
4.24 
3.39 


0.39 
0.70 
0.41 
0.39 
0.36 
0.50 
0.59 
000 
7.20 
8.51 
5.72 
11.06 
10.89 
6.74 
6.18 
6.76 
6.64 
7.16 
7.41 
6.72 
7.49 
t1.44 
5.31 
5.79 
5.83 
6.73 
6.08 
6.84 
5.30 
5.60 
5.79 
6.46 
6.01 
6.16 
5.55 
5.10 
9.76 
8.69 
10  63 
6.90 
7.31 
8.48 
8.42 
4.85 
5.83 
6.45 
6.04 
5.80 
6.96 
6.67 
7.05 
729 
6.89 
7.18 
9.00 
6.63 
7.89 
6.77 
7.86 
10.19 
12.36 
7.42 
7.68 
3.96 
5.45 
5.45 
5.85 
6.17 
9.94 
5.77 
6.15 
6.45 
0.00 
1.43 
1.50 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


As  ociatton.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 


Global 


0  12 

1  68 

1.27 

000 

0,20 

304 

223 

000 

0,10 

219 

1  44 

000 

0,12 

1,91 

1.19 

000 

0  12 

1,66 

1,23 

000 

0  18 

241 

1,79 

000 

019 

2  49 

203 

000 

OOO 

000 

000 

YYY 

1  01 

NA 

1460 

090 

0  79 

NA 

17  39 

090 

1  01 

NA 

1259 

090 

2  40 

NA 

27  75 

090 

2  33 

NA 

27,04 

090 

1  28 

NA 

1560 

090 

1  19 

NA 

14,40 

090 

1.29 

NA 

15,73 

090 

1,25 

NA 

15,28 

090 

1  38 

NA 

1666 

090 

1  38 

NA 

16  99 

090 

1  27 

NA 

15  57 

090 

1  51 

NA 

17,94 

090 

2,23 

NA 

28,94 

090 

0.95 

NA 

11,99 

090 

1,03 

NA 

13,06 

090 

1  05 

NA 

13,32 

090 

1  27 

NA 

15,51 

090 

1  15 

NA 

14,06 

090 

1  28 

NA 

15  79 

090 

0  83 

NA 

11,64 

090 

0,98 

NA 

1256 

090 

1,03 

NA 

13,15 

090 

1  01 

NA 

1495 

090 

1.07 

1                NA 

13  79 

090 

1.09 

i                NA 

14,29 

090 

0  86 

NA 

11,82 

090 

0,89 

NA 

14,13 

090 

2.17 

NA 

24  96 

090 

1.80 

NA 

21,05 

090 

2.40 

1                NA 

27.09 

090 

1.37 

NA 

16,27 

090 

1.55 

NA 

17,96 

090 

1.67 

NA 

1999 

090 

1.68 

NA 

19  94 

090 

0.80 

NA 

10  69 

090 

1.05 

NA 

13  39 

090 

0.87 

NA 

13,29 

090 

1.04 

NA 

1409 

090 

1.05 

NA 

13.12 

090 

1.33 

NA 

1616 

090 

1.23 

NA 

1521 

090 

1.35 

NA 

16.39 

090 

1.43 

NA 

17,17  i 

090 

1.31 

NA 

15  92 

090 

1.31 

NA 

17,09 

090 

1.59 

NA 

21  58 

090 

1.23 

NA 

15  15 

090 

1.52 

NA 

18,45 

090 

1.27 

NA 

15  54 

090 

1.52 

NA 

'8.37 

090 

2.34 

NA 

26,35 

090 

2.53 

NA 

30.80 

090 

1.40 

NA 

1717; 

090 

1.51 

NA 

18.14 

090 

0.89 

12  28 

10.04 

090 

1.21 

NA 

13  83 

090 

1.16 

NA 

1356 

090 

1.21 

NA 

14.20 

090 

1.37 

NA 

1581  ! 

090 

2.34 

NA 

26  11 

090 

0.90  1 

NA 

'2  06 

090 

1.02  ! 

NA 

13,27 

090 

1.11 

NA 

14.22 

090 

0.00 

0  00 

0.00  ! 

YYY 

0.12 

5  78 

297 

010 

0.10  1 

4.91 

3.02 

010 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT^' 
HCPCS^ 


MOD        Status 


30100 
30110 
30115 
30117 
30118 
30120 
30124 
30125 
30130 
30140 
30150 
30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30465 
30520 
30540 
30545 
30560 
30580 
30600 
30620 
30630 
3O80-' 
30802 
30901 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
31030 
31032 
31040 
31050 
31051 
31070 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201 
31205 
31225 
31230 
31231 
31233 
31235 
31237 
31238 
31239 
31240 
31254 


Descnption 


Intranasal  txopsy  

Removal  of  nose  polyp(s)  .... 
Removal  ot  nose  polyp>(s)  .... 
Removal  of  intranasal  lesion 
Removal  ot  intranasal  lesion 

Revision  of  nose       

Removal  of  nose  lesion 

Removal  of  nose  lesion  

Removal  of  tatsinate  tx>nes  . 
Removal  of  turbinate  Ixines  . 
Partial  removal  of  nose 
Removal  of  nose 
Iniection  treatmen!  o'  nose   .. 

Nasal  sinus  therapy       

Insert  nasai  septal  button  , 

Remove  nasai  foreign  body  . 
Remove  nasai  foreign  body  . 
Remove  nasa'  foreign  body  . 
Reconstruction  of  nose 

Reconstruction  of  nose   , 

Reconstruction  of  nose   , 

Revision  of  nose  , 

Revision  of  nose , 

Revision  of  nose  , 

Revision  of  nose , 

Revision  of  nose , 

Repair  nasal  stenosis  , 

Repair  of  nasa;  septum  , 

Repair  nasal  oefec;    

Repair  nasai  defect      , 

Release  of  nasai  adhesions  . 

Repar  uppe'  law  fistula   

Repair  mouth'nose  fistula  .... 

Intranasal  reconstruction  

Repair  nasal  septum,  defect  . 
Cauterization,  inne'  nose 
Cautenzation,  mne'  nose     ... 
Control  of  nosebleed 

Control  of  nosebleed  

Control  ot  nosebleed  

Repeat  control  of  nosebleed  , 
bgation.  nasai  smus  artery  ... 

Ligation,  upper  law  artery  

Therapy,  fracture  o'  nose  

Nasal  surgery  procedure 

Imgation   maxillary  sinus     

Irngation   sphenoid  sinus  

Exploration,  maxillary  sinus  ... 
Exploration  maxillary  sinus  ... 
Explore  sinus,  remove  polyps 
Exploration  behind  upper  jaw 
Exploration   sphenoid  sinus  .. 

Sphenoid  sinus  surgery  

Exploration  of  'rontal  sinus  .... 
Exploration  of  frontal  sinus  .... 

Removal  ot  frontal  sinus   

Removal  of  f-ontal  sinus 
Removal  o*  f'ontal  sinus 

Rem.oval  o'  frontai  sinus     

Removal  ot  frontal  sinus  

Removal  of  frontal  sinus  

Exploration  of  sinuses  

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus  

Removal  of  ethmioid  sinus  

Removal  o'  upper  |aw  

Removal  of  upper  jaw  

Nasal  endoscopy.  Ox  

Nasal  sinus  endoscopy,  dx  ... 
Nasal/sinus  endoscopy,  dx  ... 
Nasal/sinus  endoscopy  surg 
Nasal'sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal-'sinus  endoscopy,  surg 
Revision  o*  ethmoid  sinus  


Physician 

*ork 

RVUs= 


Non-faal- 
ity  PE 
RVUS 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faci(- 

ity  Total 


Facaity 
total 


0.93 
1.62 
4.33 
3.14 
9.63 
5^4 
3.08 
7.12 
3.36 
3.41 
9.09 
9.S3 
0.78 
1.07 
1.53 
1.03 
1.95 
449 
9.77 
12.91 
15.79 
7,17 
11  64 
18,54 
990 
19  46 
11,57 
5.67 
7.71 
11.32 
1.25 
6.65 
5.99 
5.94 
7:08 

i:o8 

2.02 

1.20 

1.53 

1.96 

2.44 

7.16 

9.77 

1.25 

0.00 

1.14 

1.90 

2.92 

5.89 

6.53 

9.37 

5.25 

7.07 

4.26 

9.11 

11.35 

12.68 

13.43 

14.12 

12.79 

13.03 

948 

494 

8.32 

10.18 

19  12 

21  81 

1.09 

2.17 

2.62 

2.96 

3.24 

8.6S 

2.60 

4.62 


2.07 

3.40 

NA 

4.43 

NA 

5.59 

NA 

NA 

NA 

NA 

NA 

NA 

1.72 

2.19 

4.55 

4.89 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.99 

7.26 

6.39 

NA 

NA 

2.20 

2.74 

1.38 

2.84 

3.62 

4.00 

NA 

NA 

NA 

0.00 

2.96 

NA 

4.18 

5.73 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.59 

4.53 

5.16 

5.46 

5.51 

NA 

NA 

NA 


082 

1  60 
406 
3.31 
7.35 
5.54 
3.07 
5.98 
3,55 
4.01 
7.74 
7.73 
0.78 
1.34 
1.56 
2.00 
3.22 
4.53 
9.27 
11.06 
12.55 
8.20 
10.74 
14.26 
7.81 
13.83 
7.76 
5.21 
5.70 
8.73 
2.18 
6.19 
5.58 
5.84 
6.25 
2.09 
260 
0.33 
0.51 
0.77 
1  22 

5  89 

^  se 

1  67 
000 
1  43 
334 
3,55 

4  85 
566 
6.35 
4.55 
5.92 
4.25 
7.29 
8.53 
9.59 

10.15 

10.52 

996 

9  89 

6  67 

5  07 
689 
7.71 

13.88 
15.29 
0.92 
1  53 
1  78 
1.93 
2.14 
8.37 
1.78 
292 


0.07 
0.14 
0.37 
0.26 
0.79 

0  49 
0,24 
065 
0,26 
0.29 
0.91 
0.93 
0.07 
0.10 
0.13 
0.08 
0.17 
043 
096 
1.29 
1.49 
0.74 
1.32 
1.83 
1.02 
2.30 
1.16 
0.49 
0.64 
0.96 

on 

060 
084 
0.54 
0.61 
0.10 
0.18 
0.11 
0.14 
0.18 
020 
0.60 
0.83 
0.11 
0.00 
0,10 
0.17 
0.24 
050 
0.56 
0.85 
0.47 
066 
0.36 
0.77 
0.93 
2.21 
1.15 
1.41 

1  08 
1.38 
0.79 
0.30 
0,70 
0.70 
1.65 
1.88 
0.10 
0.19 
0.22 
0.25 
0.28 
0.55 
0.22 
038 


3.07 

5.16 

NA 

7.83 

NA 

11  32 

NA 

NA 

NA 

NA 

NA 

NA 

2.57 

3.36 

6.21 

6.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

635 

1451 

13,22 

NA 

NA 

3.38 

4.94 

2.69 

4.51 

5.76 

6.64 

NA 

NA 

NA 

000 

4.20 

NA 

7.34 

12,12 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA~ 

NA 

NA 

NA 

4.78  I 

6  89  i 

8.00  I 

8.67 

9.03 

NA 

NA 

NA 


1.82 

3.36 

8.76 

6.71 

17.77 

11.27 

6.39 

13  75 

7.17 

7.71 

17.74 

18.19 

1.63 

2.51 

3.22 

3.11 

5.34 

9.45 

20.00 

25.26 

29  83 

16.11 

23.70 

34.63 

18.73 

35.59 

20.49 

11.37 

14.05 

21  01 

3.54 

1344 

12,41 

12.32 

13.94 

3.27 

4.80 

1.64 

2.18 

2.91 

3.86 

13.65 

18.16 

3.03 

0.00 

2.67 

5,41 

6  71 

11.24 

12.75 

16.57 

10.27 

13.65 

8.87 

17.17 

20.81 

24.48 

24.73 

26  05 

2383 

2430 

18.94 

10.31 

15.91 

18.59 

34.65 

38.98 

2.11 

3.89 

4.62 

5.14 

5.66 

17.57 

4.60 

792 


Global 


000 

010 
090 
090 
09C 
090 
090 
090 
090 
090 
09C' 
09C' 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
09C 

:>9C' 

09C 
090 
09C 
09C 
090 
010 
090 
090 
090 
090 
CIO 
CiC 
000 

ooc^ 
ooc 

000 
090 

010 
YYY 
010 
010 
090 
09C 
090' 
09C' 
D9C 
09C 
09C 
09C 
09C 
09C 
090 
090 
09C 
090 
•090 
090 
090 
09C 
090 
09C 
OOC 
OOC 
OOC 
000 
OOC 
O'O 
OOC 
OOC 


'  OPT  codes  and  descriptions  only  are  copyngfit  2003  America'-  f»1edical  Association  All  Rights  Reserved  Apptcabte  FARS/DFARS  Apply. 
'  Copynght  2003  Amencan  Dental  Association.  Al  lights  reserved 
'  +lndicates  RVLs  are  rot  used  tof  Medicare  payment. 


! 


63290 


Federal  Register/ Vol.  68,  No.  216 /Friday,  November  7,  2003 /Rules  and  Regulations 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


31255  . 

31256  .. 
31267  .. 
31278  .. 

31287  .. 

31288  .. 

31290  .. 

31291  ., 

31292  ... 

31293  .., 

31294  .., 

31299  ... 

31300  ,., 
31320  ., 
31360  ... 
31365  ... 

31367  .. 

31368  ... 
31370  ... 
31375  ... 
31380  ... 
31382  ... 
31390  ... 
31395  ... 
31400  ... 
31420  ... 
31500  ... 
31502  .. 
31505  .. 

31510  ... 

31511  ... 

31512  ... 

31513  ... 
31515  ... 
31520  ... 

31525  ... 

31526  ... 

31527  .... 

31528  .... 

31529  .... 

31530  .... 

31531  .... 

31535  ... 

31536  .... 

31540  ... 

31541  ... 

31560  ... 

31561  ... 

31570  .... 

31571  .... 

31575  .... 

31576  ... 

31577  ... 

31578  .... 

31579  .... 

31580  ... 
31582  .... 
31584  ... 
31565  ... 
31586  .. 
3158~  ... 
31588  ... 
31590  ... 
31595  ... 

31599  ... 

31600  ... 

31601  ... 
31603  ... 
31605  ... 

31610  .... 

31611  .... 

31612  .... 

31613  ... 

31614  ... 

31615  ... 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Removal  of  ethmoid  sinus  

Exploration  maxillary  sinus  .... 
Enooscopy  rnaxillary  sinus  .. 
Sinus  enaoscopy  surgical  .... 
Nasal/Sinus  enaoscopy  surg 
Nasal'sinus  endoscopy  surg 
Nasai/sinos  endoscopy,  surg 
Nasalsirus  endoscopy  surg 
Nasal/sinus  endoscopy  surg 
NasaL sinus  endoscopy  surg  . 
Nasal  sinus  endoscopv   surg  . 

Sinus  surgery  procedure  

Removal  of  larynx  lesion  

Diagnostic  incision,  larynx  

Removal  of  larynx  :., 

Removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Removal  of  larynx  &  pharynx  . 
Reconstaict  larynx  &  ptiarynx 

Revision  of  larynx  

Removal  of  epiglottis  

Insert  emergency  airway  

Change  of  windpipe  airway  .... 

Diagnostic  laryngoscopy  

Laryngoscopy  witfi  biopsy  

Remove  foreign  body,  larynx  . 

Removal  of  larynx  lesion  

Injection  into  vocal  cord   

Laryngoscopy  'or  aspiration  .... 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy   

Diagnostic  laryngoscopy  

Laryngoscopy  tor  treatment  .... 

Laryngoscopy  and  dilation   

Laryngoscopy  and  dilation   

Operative  laryngoscopy 

Operative  laryngoscopy „ 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy  

Operative  laiyngoscopy  

Operative  ^anyngoscopy  

Operative  anyngoscopy  

Lar/ngoscopy  witt^i  injection  .... 
Laryngoscopy  witti  injection  .... 

Diagnostic  laryngoscopy   

Laryngoscopy  witfi  biopsy  

Remove  foreign  body,  larynx  .. 

Removal  of  larynx  lesion  

'  Diagnostic  laryngoscopy  

Revision  of  larynx  

Revision  of  larynx  ~... 

Treat  larynx  fracture  

Treat  larynx  fracture  

Treat  larynx  fracture  

Revision  of  larynx  

Revision  of  larynx  

Reinnervate  larynx 

Larynx  nerve  surgery    

Larynx  Surgeny  procedure  

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe     

Surgery. speecf:  prostfiesis  

Puncture.clear  windpipe  

Repair  windpipe  opening  , 

Repair  windpipe  opening  

Visualization  of  windpipe 


6.92 
3.27 
5.43 
8.80 
3.90 
4.55 
17.14 
18.09 
14.68 
16.12 
18.95 
0.00 
14.21 
5.23 
16.98 
24.02 
21.74 
26.94 
21.26 
20.09 
20.09 
20.40 
27.37 
30.91 
10.25 
10.16 
2.32 
0.65 
0.61 
1.91 
2.15 
2.06 
2.09 
1.79 
2=55 
2.62 
2.56 
3.25 
2.36 
2.66 
3.37 
3.57 
3.14 
3.54 
4.11 
4.50 
5.43 
5.97 
3.85 
4.25 
109 
1.96 
2.46 
2.82 
2.25 
12.31 
21.50 
19.53 
4.61 
7.98 
11.92 
13.04 
6.93 
8.29 
0.00 
7.14 
4.42 
4.13 
3.56 
8.71 
5.61 
0.90 
4.56 
7.08 
2.08 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  , 
NA  I 
1.52 
1.59 
3.46 
3.28 
3.36 

NA  I 
3.77  I 

NA 

3.90 

NA 

NA  , 

NA  . 

NA  ' 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.81 

NA 

1.91 

3.66 

3.78 

4.30 

3.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

1.13 

NA 

NA 

2.66 


4.20 
2.16 
3.36 
5.22 
2.51 
2.88 
12.27 
1268 
10  83 
11.63 
13.14 
0.00 
1217 
7.36 
14,11 
17.82 
17.57 
21  23 
17.21 
15.53 
15.47 
16.74 
21.47 
25.41 
10.13 
9.91 
0.56 
0.26 
0.64 
1.30 
1.12 
1.41 
1.51 
1.11 
1.62 
1.71 
1.77 
1.93 
1.47 
1.73 
200 
2.33 
204 
231 
2.61 
2.85 
3.20 
3.41  I 
2  45 
266 
0.92 
1.33 
1  59 
1  58 
1.54 
11.24 
17.63 
14.73 
565 
844 
10.16 
13.26 
8.92 
7.73 
0.00 
3.22 
2.42 
1.74 
1.20 
7.51 
6.02 
0.36 
5.43 
7.87 
1.22 


0.59 

0.28 

0.46 

0.74 

0.32 

0.38 

1.44 

2.07 

1.19 

1.16 

1.25 

0.00 

1.19 

0.48 

1.44 

2.06 

1.88 

228 

1.81 

1.71 

1.68 

1.73 

2.34 

2.72 

0.86 

0.85 

0.18 

0.05 

0.05 

0.18 

0.19 

0.19 

0.18 

0.14 

0.20 

0.22 

0.22 

0.25 

0.19 

0.22 

0.29 

030 

0.26 

0.30 

035 

0.38 

0  46 
050 
0.29 
0.36 
0.10  j 
0.16 
0.20 
0.24  i 
019 

1  04 
1.82 
1.70  j 
0.36  I 
0.67 
1.05  I 
1.10  I 
0.60 
0.74 
0.00 
0.41 
0.47 
0.42 
0.40 
0.83 
0.48 
0.07 
0.44 
0.61 
0.17 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
222 
2  25 
5  55 
5.62 
561 
NA 

5  70 
NA 

6  74 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

995 

NA 

3.10 

578 

6,44 

7.36 

6  28 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

2.10 

NA 

NA 

4.91 


11.71 
5.71 
925 
14.76  j 
6.73 
781 
30.85 
32  84 
26.70 

2891 ; 

33.34 

0.00 

27  57 

1307 
32  53 
43  90 
41  19 

50  45 
40,28 

37  33 
5724 

38  87 

51  16 
59  04 
21  24 
2092 

3,06 

0  96 

1  30 
3  39 
3  46 
366 
3  78 

3  04 

4  37 
455 
4.55 

5  43 
4  02 
4  61 
566 
620 
544 

6  15 
7.07 

7  73  ! 
909 
988 

6  59 

7  27 
211, 
3  45  ' 
4,25 
464 

3  98 
24  59 
40  95 
35  96 
10  62 
17  09 
2313 
27  40 
16  45 
16  76 

0.00 
10  77 

7,31 

629 

5  16 
17,05 
12  11 

1  33 
10.43 
15  56 

347 


000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 

00c 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
000 
090 
09C 
000 


•♦fcK*cates  HVUs  are  -.01  used  to.'  Medicare  payrnent. 
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CPTV 
HCPCS2 


MOO 


31622 
31623 
31624 
31625 
31628 
31629 
31630 
31631 
31632 
31633 
31635 
31640 
31641 
31643 
31645 
31646 
31656 
31700 
31708 
31710 
31715 
31717 
31720 
31725 
31730 
31750 
31755 
31760 
31766 
31770 
31775 
31780 
31781 
31785 
31786 
31800 
31805 
31820 
31825 
31830 
31899 
32000 
32002 
32005 
32020 
32035 
32036 
32095 
32100 
32110 
32120 
32124 
32140 
32141 
32150 
32151 
32160 
32200 
32201 
32215 
32220 
32225 
32310 
32320 
32400 
32402 
32405 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
32486 


Descnption 


Dx  bronchoscope/wash  

Dx  bronchoscope/brush  

Dx  bronchoscope  lavage 

Bronchoscopy  Y//biopsy(s)   

Bronchoscopy/lung  bx,  each  ... 
Bronchoscopy 'needle  bx.  each 
BronchoscoDy  aiiate-fx  repr  .... 
Bronchoscopy,  dilate  w.stent  ., 
Bronchoscopy  lung  bx,  aaoi  ... 
Bronchoscopy/needle  bx  add!  , 
Bronchoscopy  w/tb  removal  .... 
Bronchoscopy  w'tumor  excise 
Bronchoscopy  feai  blockage  , 
Diag  broncnoscopecaihele-  ... 
B'oncnoscopy  ciea'  airways  ., 
Bronchoscopy  reclear  airway  , 
Broncnoscopy  iri  'oi  x-ray  .... 
Insert'on  o'  airway  catheter  .., 
Instill  ai'way  contrast  aye 

Insertion  of  airway  catheter  

Injection  for  bronchus  x-ray 

Bronchial  boish  biopsy 

Clearance  of  airways   

Clearance  of  airways 

Intro,  windpipe  wire/tube  

Repair  of  windpipe  

Repair  o*  winapipe   

Repair  of  windpipe  

Reconstruction  of  windpipe  

Repair/graft  of  bronchus 

Reconstruct  bronchus   

Reconstruct  wmdpipe  

Reconstruct  windpipe  

Remove  windpipe  lesion 

Remove  windpipe  lesion  

Repair  of  windpipe  injury 

Repair  of  windpipe  injury 

Closure  of  wmopipe  lesion  

Repair  of  windpipe  defect  , 

Revise  windpipe  scar    

Airways  surgical  p'ocedure  

Drainage  o'  chest  

Treatment  of  collapsed  lung  .... 

Treat  lung  lining  chemically  

Insertion  of  chest  tube  

Fxploration  of  chest  

Exploration  of  chest  

Biopsy  through  chest  wall  

txpioration.'bioosy  of  chest  

Explorerepair  chest   

Pe-exploration  o*  chest  

Expb'e  chest  ♦ree  adhesions  .. 

Removal  of  lung  lesion(s)   

RemcveA'eat  lung  lesions 

Removal  of  lung  lesion(s)  

Remove  lung  foreign  body  

Open  Chest  heart  massage    .... 
Dram.  open,  lung  lesion 

Drain,  percut   lung  lesion  

Treat  chest  linmg  

Release  o'  lung     

'^aiia'  'eiease  of  lung  

Removal  of  chest  lining  

Free.remove  chest  lining  

Needle  biopsy  chest  lining  

Open  biopsy  chest  lining  

Biopsy  lung  c  mediastinum  ... 

Puncture.'Clea'  ur.g        

Removal  o'  lung       

Sleeve  pneumonectomy 

Removal  of  lung   

Partial  removal  of  lung  .-. 

Biiobectomy  

Segmentectomy 

Sleeve  lobectomy  


Ptiysician 

work 

RVUs3 


Non-facil- 
ity  PE 
RVUs 


Facility 

PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Faality 
total 


Global 


2.76 

420 

0.89 

0.17 

7.13 

3.82 

000 

2  86 

5.09 

090 

017 

812 

393 

000 

2  86 

4  32 

090 

0.16 

7.34 

3.92 

000 

3  35 

5.41 

1.27 

0.19 

895 

481 

000 

3.79 

5.62 

1  36 

017 

958 

5.32 

000 

3.35 

NA 

1.24 

0.16 

NA 

4.75 

000 

3.80 

NA 

198 

0.36 

NA 

6.14 

000 

435 

NA 

2.01 

0.37 

NA 

6.73 

000 

1  02 

076 

0.32 

0.17 

1  95 

1.51 

rn 

1.31 

0.92 

041 

017 

240 

189 

777 

3.66 

NA 

1.68 

025 

NA 

5.59 

000 

491 

NA 

2.33 

0.44 

NA 

7.68 

000 

5.00 

NA 

2.12 

036 

NA 

748 

000 

348 

NA 

1.32 

0.18 

NA 

4.98 

000 

3.14 

NA 

1.22 

0.16 

NA 

4.52 

000 

2.70 

NA 

1.09 

0.14 

NA 

393 

000 

216 

NA 

0.93 

0.12 

NA 

3.21 

000 

1.33 

2.08 

0.69 

0.08 

349 

210 

000 

1.40 

NA 

0.60 

0.07 

NA 

2.07 

000 

1.29 

NA 

071 

0.07 

NA 

2  07 

000 

1.10 

NA 

0.61 

007 

NA 

1  78 

000 

2.11 

2.89 

087 

0.11 

511 

309 

000 

1.05 

1.48 

0.33 

007 

2.60 

1.45 

000 

1.95 

1.84 

059 

0.12 

3.91 

266 

000 

283 

2  24 

1.09 

0.18 

525 

4.10 

000 

12.95 

NA 

11.61 

1.22 

NA 

25  78 

090 

1584 

NA 

14.34 

1.38 

NA 

31  56 

090 

22.22 

NA 

10.50 

1.77 

NA 

34.49 

090 

30.26 

NA 

13.52 

3.79 

NA 

47.57 

090 

22.38 

NA 

10.01 

2.72 

NA 

35.11 

090 

2341 

NA 

11  67 

349 

NA 

38.57 

090 

17.62 

NA 

11.05 

1  86 

NA 

30.53 

090 

23.40 

NA 

1206 

2.45 

NA 

37.91 

090 

1713 

NA 

10.32 

1  63 

NA 

29  08 

090 

2384 

NA 

1313 

264 

NA 

39.61 

090 

739 

NA 

488 

0.80 

NA 

13.07 

090 

13.06 

NA 

710 

1  74 

NA 

21.90 

090 

446 

559 

4.96 

042 

1047 

984 

090 

6.77 

7.68 

7.11 

0.60 

15  05 

14.48 

090 

4.47 

5.74 

5.33 

0.43 

1064 

10.23 

090 

0.00 

0.00 

000 

000 

0.00 

000 

YYY 

1.53 

3.13 

0.49 

008 

4.74 

2.10 

000 

2.18 

3.34 

0.84 

0.13 

5.65 

315 

000 

2.18 

6.45 

0.69 

020 

883 

3.07 

000 

396 

NA 

1  45 

0.43 

NA 

584 

000 

8.62 

NA 

5.71 

1.22 

NA 

15.55 

090 

9.62 

NA 

6.23 

1.44 

NA 

17.29 

090 

8.31 

NA 

5.22 

1.19 

NA 

14.72 

090 

1515 

NA 

7.65 

1.74 

NA 

24.54 

090 

22.87 

NA 

10.54 

1.95 

NA 

35.36 

090 

11.47 

NA 

6.87 

1.70 

NA 

20.04 

090 

12.65 

NA 

7.04 

1.81 

NA 

21  50 

090 

13.85 

NA 

7.50 

2.01 

NA 

2336 

090 

13.92 

NA 

7.38 

2.06 

NA 

2336 

090 

14.07 

NA 

7.47 

1.92 

NA 

2346 

090 

14.13 

NA 

7.85 

1  79 

NA 

23.77 

090 

9.25 

NA 

5.21 

1.21 

NA 

1567 

090 

15.20 

NA 

8.48 

1.75 

NA 

25  43 

090 

398 

NA 

1.32 

0.22 

NA 

5.52 

000 

11.27 

NA 

6.69 

1.61 

NA 

19.57 

090 

2386 

NA 

12.56 

286 

NA 

39  28 

090 

13.88 

NA 

7.47 

2.04 

NA 

23.39 

090 

1336 

NA 

7.22 

1.98 

NA 

22  56 

090 

2386 

NA 

11.88 

3.00 

NA 

3674 

090 

1.75 

1.73 

056 

008 

356 

239 

000 

7.52 

NA 

4.96 

1.09 

NA 

1357 

090 

-1.92 

2.14 

0.64 

0.11 

4.17 

2.67 

000 

2.17 

NA 

0.83 

0.13 

NA 

3.13 

000 

24.86 

NA 

12.56 

3.07 

NA 

40.49 

090 

26.09 

NA 

14.29 

3.74 

NA 

44.12 

090 

24.95 

NA 

13.70 

3.73 

NA 

42  38 

090 

23.61 

NA 

11.77 

268 

NA 

38  06 

090 

24.86 

NA 

12.62 

282 

NA 

40  30 

090 

20.57 

NA 

11.08 

3.04 

NA 

34  69 

090 

23.78 

NA 

12.84 

360 

IMA 

40  22 

090 

' CPT codes  and  descriptions  only  a:e  coc > -g-  2003  American  Medical  Association.  AH  Rights  Resowed.  Applicable  FARS/DFARS  Appty. 

^Copyrtghl  2003  A.-nencan  Denia' Assoc  a'-c-   A    •  3'~!s  reservec 
'+lndicates  RVUs  are  'lOt  usec  fc  Medicare  cayr.ent. 
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CPTV 
HCPCS' 


MOD       Status 


32488 
32491 
32500 
32501  ... 
32520  ... 
32522  ,.. 
32525  ... 
32540  ... 

32601  ... 

32602  ... 

32603  ... 

32604  ... 

32605  ... 

32606  ... 

32650  ... 

32651  ... 

32652  ... 

32653  ... 

32654  ... 

32655  ... 

32656  ... 

32657  ... 

32658  ... 

32659  .... 

32660  .... 

32661  .... 

32662  .... 

32663  .... 

32664  .... 

32665  .... 
32800  .... 
32810  .... 
32815  .... 
32820  .... 

32850  .... 

32851  .... 

32852  .... 

32853  .... 

32854  .... 
32900  .... 

32905  .... 

32906  .... 
32940  .... 
32960  .... 
32997  .... 
32999  .... 

33010  .... 

33011  .... 
33015  .... 
33020  .... 
33025  .... 

33030  .... 

33031  .... 
33050  .... 
33120  .... 
33130  .... 

33140  .... 

33141  .... 

33200  .... 

33201  .... 

33206  .... 

33207  .... 

33208  .... 

33210  .... 

33211  .... 

33212  .... 

33213  .... 

33214  .... 

33215  .... 

33216  .... 

33217  .... 

33218  .... 
33220  .... 

33222  .... 

33223  .... 


A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Completion  pneumonectomy  .. 

Lung  volume  reduction  

Partial  removal  of  lung  

Repair  bronchus  add-on  

Remove  lung  &  revise  chest  .. 
Remove  lung  &  revise  chest  .. 
Remove  lung  &  revise  chest  .. 

Removal  o'  lung  lesion  , 

Thoracoscopy   diagnostic 

Thoracoscopy  diagnostic 

Thoracoscopy,  diagnostic  

Thoracoscopy  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical   

Thoracoscopy,  surgical   , 

Thoracoscopy   surgical  

Thoracoscopy   surgical   

Thoracoscooy  surgical  

Thoracoscopy  surgical   

Thoracoscopy   surgical   

Thoracoscopy,  surgical   

Thoracoscopy  surgical   

Thoracoscopy,  surgical   

Thoracoscopy,  surgical   

Thoracoscopy,  surgical   

Thoracoscopy   surgical   

Thoracoscopy,  surgical  

I  Thoracoscopy    surgical    

'  Thoracoscopy   surgical   

Repair  lung  hemia    

Close  chest  after  drainage  

Close  bronchial  Vistula  

Reconstruct  injured  chest 

Donor  pneumonectomy    

Lung  transplant  single  

Lung  transplant  with  bypass  ... 

Lung  transplant,  double  

Lung  transplant  with  bypass  ... 

Removal  of  nb(si    

Revise  &  repair  chest  wall  

Revise  &  ^epair  chest  wall  

Revision  of  lung    

Therapeutic  pneumothorax 

Total  lung  lavage     

Chest  surgery  procedure 

Drainage  of  heart  sac    

Repeat  drainage  o'  heart  sac  ., 

Incision  of  hea'1  sac  

Incision  of  hea'1  sac  

Incision  of  heart  sac 

Partial  removal  of  heart  sac  ..... 

Partial  removal  of  heart  sac  

Removal  of  heart  sac  lesion   .... 

Removal  of  heart  lesion  

Removal  of  heart  lesion  

Heart  revasculanze  (tmr)  

Heart  tmr  w/other  procedure  .... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ,.. 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 

Insertion  of  heart  electrode  

Insertion  of  heart  electrcxle  

Insertion  of  pulse  generator  

Insertion  of  pulse  generator     ... 
Upgrade  of  pacemaker  system 
Reposition  pacing-defib  lead 
Insert  lead  pace-defib,  one 
Insert  lead  pace-defib  dual      ... 
Repair  lead  pace-defib,  one     ,.. 
Repair  lead  pace-detib.  dual    ... 
Revise  pocket,  pacemaker 
Revise  pocket,  pacing-defib 


•V 


Physictem 

WOlV 

RVUs3 


25.56 
21.13 
21.87 
466 
21  56 
24.06 
26.35 
14.56 
5.43 
5.93 
7.77 
8.73 
6.89 
8.35 
10.69 
12.84 
18.55 
12.80 
12.37 
13.03 
12.84 
13.57 
11.56 
11.52 
17.33 
13.17 
16.35 
18.36 
14.12 
15.45 
13.61 
12.98 
23.(K 
21.36 
0.00 
38.41 
41.56 
47.54 
50.69 
20.15 
20.63 
26.62 
19  32 
1.83 
5.97 
0.00 
2.23 
2.23 
6.76 
12.54 
12.02 
18.60 
21.67 
14.28 
24.42 
21.27 
19.89 
4.81 
12.41 
10.12 
6.63 
7.99 
8.08 
3.28 
3.38 
5.49 
6.33 
7.71 
4.73 
5.75 
5.72 
5.41 
5.49 
4.93 
6.42 


Non-facil- 
ity PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
GOO 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.80 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 

ity  Total 


Facility 
total 


13  39 
12.19 
11  98 
1  52 
10.98 
11.81 
12.50 
9.33 
2.36 
2.52 
3.06 
3.46 
2.89 
3.33 
6.57 
7.08 
9.87 
6.80 
7.29 
7.09 
7.66 
7.48 
7.09 
7.21 
9.17 
7.55 
8.57 
10.42 
7.51 
8.04 
7.29 
7.35 
10.69 
11.99 
0.00 
26.78 
31.65 
30.49 
33.59 
9.75 
9.95 
11.85 
9.22 
0.58 
1.92 
0.00 
0.97 
1.00 
4.83 
6.61 
6.17 
9.24 
9.74 
7.63 
11.27 
9.93 
10.53 
1.55 
6.84 
6.48 
4.54 
4.75 
4.87 
1.27 
1.33 
3.40 
3.78 
4.99 
3.19 
4.30 
4.34 
4.35 
4.34 
4.34 
4.61 


-r 


3.81 

3.19 

2.12 

0.67 

3.25 

3.40 

3.90 

2.21 

0.76 

0.84 

0.91 

1  16 

1.03 

1.19 

1.50 

1.80 

2.76 

1.86 

1.81 

1.83 

1.93 

1.97 

1,76 

1.67 

2.51 

1.99 

2.41 

2.73 

2.04 

2.15 

1.81 

1.86 

3.40 

2.77 

0.00 

5.87 

6.20 

7.35 

7.68 

2.90 

3.04 

3.96 

2.96 

0.14 

0.66 

000 

0-16 

0.16 

0.77 

1.80 

1.80 

2.88 

3.33 

2.07 

3.67 

3.p1 

2.72 

0.66 

1.40 

1  45 

0.60 

0.68 

0.65 

0.20 

0.20 

0.53 

0.55 

0.62 

0.43 

0.43 

0.43 

0.48 

0.47 

0.47 

0.53 


Global 


NA 

42,76 

1             090 

NA 

3651 

090 

NA 

35,97 

090 

NA 

685 

777 

NA 

35,79 

090 

NA 

39,27 

090 

NA 

42,75 

090 

NA 

26.10 

090 

NA 

8.55 

000 

NA 

929 

000 

NA 

1174 

000 

NA 

13  35 

000 

NA 

1081 

000 

NA 

12.87 

000 

,  NA 

18.76 

090 

NA 

21  72 

090 

NA 

31  18 

090 

NA 

21,46 

090 

NA 

21,47 

090 

NA 

21  96 

090 

NA 

22  43 

090 

NA 

23  02 

090 

NA 

2041 

090 

NA 

20  40 

090 

NA 

29  01 

090 

NA 

22.71 

090 

NA 

27.33 

090 

NA 

3151 

090 

NA 

23,67 

090 

NA 

25  64 

090 

NA 

22  71 

090 

NA 

22.19 

090 

NA 

37  11 

090 

NA 

36,12 

090 

0.00 

000 

XXX 

NA 

71  06 

090 

NA 

79  41 

090 

NA 

85.38 

090 

NA 

91  96 

090 

NA 

32  80 

090 

NA 

33  62 

090 

NA 

42,43 

090 

NA 

31  50 

090 

377 

2.55 

000 

NA 

8  55 

000 

0.00 

0,00 

YYY 

NA 

336 

000 

NA 

339 

000 

NA 

12,36 

090 

NA 

20  95 

090 

NA 

19  99 

090 

NA 

30  72 

090 

NA 

34  74 

090 

NA 

23.98 

090 

NA 

39  36 

090 

NA 

34.21 

090 

NA 

33  14 

090 

NA 

702 

777 

NA 

20  65 

090 

NA 

18.05 

090 

NA 

11.77 

090 

NA 

13.42 

090 

NA 

1360 

090 

NA 

4,75  : 

000 

NA 

4.91  1 

000 

NA 

9.42 

090 

NA 

10  66 

090 

NA 

13.32 

090 

NA 

8  35 

090 

NA 

1048 

090 

NA 

10.49 

090 

NA 

10.24 

090 

NA 

10.30 

090 

NA 

9,74  1 

090 

NA 

11,56 

090 

'  »lndicates  RVUs  are  not  used  lor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


33224 
33225 
33226 
33233 
33234 
33235 
33236 
33237 
33238 
33240 
33241 
33243 
33244 
33245 
33246 
33249 
33250 
33251 
33253 
33261 
33282 
33284 
33300 
33305 
33310 
33315 
33320 
33321 
33322 
33330 
33332 
33335 
33400 
33401 
33403 
33404 
33405 
33406 
33410 
33411 
33412 
33413 
33414 
33415 
33416 
33417 
33420 
33422 
33425 
33426 
33427 
33430 
3346C 
33463 
33464 
33465 
33468 
33470 
33471 
33472 
33474 
33475 
33476 
33478 
33496 
33500 
33501 
33502 
33503 
33504 
33505 
33506 
33508 
33510 
33511 


Descnption 


Physician 

work 

RVUs3 


Insert  pacing  lead  &  connect  ... 
L  ventnc  pacing  lead  add-on  .... 

Reposition  I  ventnc  lead  

Removal  ot  pacemaker  system 
Removal  of  pacemaker  system 
Removal  pacemake'  electrode 
Remove  electrodelhoracotomy 
Remove  elect'ode'ttioracoiomy 
Remove  eleciroOelhoracotomy 

Insert  pulse  generate 

Remove  pulse  generator  

Remove  eltrattioracotomy  

Remove  eitrd  transven  

Insert  epic  elt'C  pace-defib  

Insert  epic  eitra/gene'-ato'  

Eltrd'lnsert  pace-detit         

Ablate  heart  Oysrhytf^.r-.  'ocus  .. 
Ablate  hear:  0ysr^ythm  focus   ., 

Reconstruct  atna  

Ablate  heart  dysrtiyttim  focus  .. 

Implant  pat-active  ht  record   

Remove  pai-active  ht  record  .... 

Repair  of  heart  wound 

Repair  of  heart  wound  

Exploratory  heart  surgery  

Exploratory  heart  surgery  

Repair  major  blood  vessel(s)  ... 

Repair  major  vessel       

Repair  major  blood  vessel(s)  ... 

Insert  major  vessel  graft  , 

Insert  majo'  vessei  graft , 

Insert  major  vessel  graft , 

Repair  of  aortic  valve  ;? 

Valvuloplasty,  open    

Valvulopias'y  w  cp  bypass  , 

Prepare  heart-aoria  conduit  

Replacement  o'  aortic  valve 

Replacement  o*  aortic  valve  ..... 
Replacement  o'  aortic  valve  ..... 

Replacem.ent  of  aortic  valve  

Replacement  of  aortic  valve 

Replacement  of  aortic  valve  ..... 

Repair  of  aortic  valve       

Revision,  subvalvular  tissue  

Revise  ventncle  muscle  

Repair  of  aortic  valve  

Revision  of  mifal  valve      

Revision  of  mitral  valve       

Repair  of  mitral  valve   

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Replacement  of  mitral  valve  .'... 

Revision  of  tricuspid  valve   

Valvuloplasty  tncuspic         

Valvuloplasty   tncuspic         

Replace  incuspio  valve        

Revision  of  tricuspic  valve   

Revision  of  pulmona'>  valve  .... 
Valvotomy,  pulmonary  valve  .... 
Revision  of  pulmonary  valve  .... 
Revision  of  pulmonarv  valve  .... 
Replacement  pulmonary  valve 

Revision  of  hean  chamber  

Revision  of  heart  chamber  

Repair  prosth  valve  clot     

Repair  heart  vessel  fistula  

Repair  heart  vessel  fistula    

Coronary  artery  correction     

Coronary  artery  graft      

Coronary  artery  graft  

Repair  artery  w'tunnel  

Repai.  artery  translocation  

Endoscopic  vein  harvest  

CABG  vein   single     

CABG  vein  two        


Non- facil- 
ity PE 
RVUs 


Faalrty 

PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 

ity  Total 


Facilily 
total 


Global 


9.00 

8.29 

8.64 

3^7 

7.78 

9.35 

12.53 

13.63 

15.13 

7.56 

3.22 

22.51 

13.68 

14.22 

20.59 

14.15 

21  73 
24.74 
30.88 
24.74 

4.15 
2.49 
17.82 
21.32 
18.40 
22.24 
16.69 
20.08 
20.50 
21.31 
23.82 
29  84 
28  34 
23.77 
24.75 
28.38 
34.80 
37.29 
32  27 
36.04 
41  76 
43.25 
30.18 
27  00 
30.18 
28.37 
22.57 
25.79 
26.85 
32.81 
39.77 
33.31 
23.47 
25.47 
2717 
28.63 
29.95 
20.69 

22  12 
22  12 
22  91 
32  61 
2562 
2659 
27,09 
25  40 
1768 

20  92 

21  66 
24  52 
26.69 
35  30 

0.31 
28.83 
29.83 


MA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


4.05 

324 

3  91 

3  2S 

4  95 
680 
722 

7  61 
806 
4  62 
2  97 

11  15 
887 
786 

10  15 
8.51 

11.22 

11  33 

13  44 

11  46 
4  11 
3,52 
9.06 

10.30 
9,27 

10  53 

8  14 
953 

10.07 
1006 
10.37 
12.98 
15.16 
13.23 
1387 
1406 
1766 
1847 
16.11 
18.11 
19.84 
20.20 
13.72 
11.75 
13.11 
13.21 

9.71 
1317 
1264 
1657 
18.74 
16.71 
10.93 
12.51 
13.09 
1258 
13.23 
10.65 

9.70 
11.73 
10.68 
14.87 
11.87 
12.58 
12.39 
11.23 

8.20 
10.72 

9.77 
11.59 
1278 
14.37 

0  10 
1576 
16  46 


0.43 

043 
0  43 
0  26 

0  67 
082 

1  79 
1  88 
1  87 
064 
025 
3  03 
1  26 
1,53 
266 
096 
1,21 
289 
441 
3.38 
0,47 
0.28 
2.29 
3,21 
2,71 
3,48 
1,99 
3,24 

3  01 
298 
2,94 
4,54 
370 
3.25 
2.97 
3.97 

4  63 
4  88 
4  93 
4  99 
5.59 
5,11 
454 
390 
4  61 
4,29 
1.77 
3.96 
360 
4,64  j 

5.15  I 
4.73  j 
3.62 
3.80  I 

4.16  ' 
433 
4,79 
3,37 
3.60 
3.50 
340 

3  16 
2.88 
4.27  I 

4  12 
3  36 
2,46  , 
3.01 
1,70  I 

3.64 : 

1  82 

3  82 
004 
375 
4,00 


-r- 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


13.43 

11  96 

12  98 
6.81 

13  36 
16.97 
21.54 
23.12 
2506 
12  82 

644 
36.69 
23.81 
2361 

33  40 
23  62 

34  16 
38.96 
48.73 
39  58 

8  73 
6.29 
29.17 
34  83 
30.38 
36.25 
26.82 
32.85 

33  58 

34  35 
37.13 
47.36 
47.20 
40J25 
41.59 
46.41 
57.09 
60.64 
53  31 
59.14 
6719 
68.56 
48.44 
42.65 

47  90 
4587 
34.05 
42.92 
43.09 
54.02 
63.66 
54.75 
38.02 
41.78 
44.42 
45  54 
47.97 
34.71 

35  42 
37.35 
36.99 
50.84 
40.37 
43.44 
43  60 
39  99 
28.34 
34.65 
33.13 
39.75 
41  29 
53  49 

0,45 

48  34 
50.29 


000 
222 

000 
090 
090 
090 
09C 
090 
090 
09C 
D9C 
090 
090 
090 
090 
090 
09C' 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C: 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
09Ci 
090 
09C' 
090 
090 
09C 
09C 
09C 
09C 
09C- 
09C. 
09C' 
09C 
222 
09C 
090' 


'  CPT  codes  and  descriptions  only  a-e  copyright  2003  American  Medical  Assoaation  All  Rights  Resen-ed  Applicable  FARS/DFARS  Apply 
^Copynght  2003  American  Denta:  Association  All  rignts  reserved 
^  .f  Indicates  RVUs  are  not  used  lor  Medicare  payment. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnpbon 


33512  ..„ 

A 

33513  .... 

A 

33514  .... 

A 

33516  .... 

A 

33517  .... 

A 

33518  .... 

A 

33519  .... 

A 

33521   .... 

A 

33522  .... 

A 

33523  .... 

A 

33530  .... 

A 

33533  .... 

A 

33534  .... 

A 

33535  .... 

A 

33536  .... 

A 

33542  .... 

A 

33545  .... 

A 

33572  .... 

^ 

A 

33600  .... 

A 

33602  .... 

A 

33606  .... 

A 

33608  .... 

A 

33610  .... 

A 

33611    .... 

A 

33612  .... 

A 

33615  .... 

A 

33617  .... 

A 

33619  .... 

A 

33641    .... 

A 

33645  .... 

A 

33647  .... 

-A 

33660  .... 

A 

33665  .... 

A 

33670  .... 

A 

33681   .... 

A 

33684  .... 

A 

33668  .... 

A 

33690  .... 

A 

33692  .... 

A 

33694  .... 

A 

33697  .... 

A 

33702  _.. 

A 

33710  .... 

A 

33720  .... 

A 

33722  .... 

A 

33730  .... 

A 

33732    ... 

A 

33735   .... 

A 

33736  .... 

A 

33737  .... 

A 

33750  .... 

A 

33755  .... 

A 

33762  .... 

A 

33764  .... 

A 

33766  .... 

A 

33767  .... 

A 

33770  .... 

^■ 

A 

33771    .... 

A 

33774  .... 

A 

33775   .... 

A 

33776  .... 

A 

33777  .... 

A 

33778  .... 

A 

33779  .... 

A 

33780  .... 

A 

33781    .... 

J^ 

33786  .... 

A 

33788   .... 

A 

33800    ... 

A 

33802    ... 

A 

33803    ... 

A 

33813  .... 

A 

33814    ... 

A 

33820  .... 

A 

33822  .... 

A 

CABG.  vein,  three  

CABG,  vein   four  

CABG,  vein   five  

Cabg  vein,  six  or  more  

CABG   artery-vein,  single 

CABG,  aner-yvein   two    

CABG   artery-vein,  three  

CABG,  artery-vein,  four  

CABG,  artery-vein,  five  

Cabg   art-vein,  six  or  more   , 

Coronary  artery  bypass/reop  ..., 

CABG   alenai,  single  

CABG,  artenai,  two   , 

CABG  artenal,  three  

Cabg,  artenal,  four  or  more 

Renxival  of  heart  lesion  

Repair  of  hea^  damage  

Open  coronary  endarterectomy 

Closure  ot  valve     

Closure  of  valve     

Anastomosis^  artery-aorta  

Repair  anomaly  w  conduit  

Repair  by  enlargement  

Repair  double  ventncle  

Repair  double  ventncle   

Repair  modified  tontan    

Repair  single  ventncle  

Repair  single  ventncle  

Repair  heart  septum  defect 

Revision  o'  heart  veins  

Repair  heart  septum  defects  

Repair  of  heart  defects   

Repair  of  heart  defects  

Repair  of  hea^  chambers   

Repair  heart  septum  defect 

Repair  heart  septum  defect -.. 

Repair  hean  septum  defect 

Reinforce  pulmonary  artery 

Repar  of  heart  defects -. 

RepaK  of  heart  defects 

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heaT  defects 

Repair  of  heart  defect  

Repair  of  heart  defect     

Repair  heal-vein  delect(s) 

Repair  heart-vein  defect  , 

Revision  of  heart  chamber  , 

Revision  of  heart  chamber  

Revision  of  heart  chamber  

f«*a)Or  vessel  shunt   

Maior  vessel  shunt  

Maior  vessel  shunt  

Major  vessel  shunt  &  graft  

Major  vessel  shunt    

Major  vessel  shunt  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  great  vessels  defect  

Repair  artenal  trunk  

Revision  of  pulmonary  artery  

Aortic  suspension  

Repai-  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect  

Repair  septal  defect  

Revise  major  vessel  

Revise  major  vessel  


31.62 
31.82 
32.56 
34.80 
2.56 
4.82 
7.08 
9.35 
11.60 
13.87 
5.83 
29.83 
32.02 
34.30 
37.29 
28.69 
36.57 
4.42 
29.34 
28.38 
30.56 
30.91 
30.44 
33.81 
34.80 
33.81 
36.79 
44.74 
21.27 
24.68 
28.57 
29.83 
28.44 
34.80 
30.44 
29.48 
30.45 
19.44 
30.57 
33.81 
35.79 
26.39 
29.54 
26.41 
28.25 
34.05 
28.00 
21.27 
23.39 
21.64 
21.29 
21.67 
21.67 
21.67 
22.63 
24.36 
36.79 
34.45 
30.80 
32.02 
33.85 
33.27 
39.77 
36.00 
41.51 
36.24 
38.78 
26.47 
16.15 
17.56 
19.49 
20.53 
25.62 
16.20 
17.22 


Non-facil- 
ity PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non-facil- 
ity Total 

Facility 
total 

Global 

17.00 

4,43 

NA 

53,05 

090 

17.16 

4.78 

NA 

53,76 

090 

17.41 

5.24 

NA 

55.21 

090 

18.15 

5.54 

NA 

5849 

090 

0.82 

0.38 

NA 

376 

77Z 

1.56 

0.73 

NA 

7,11 

777. 

2.28 

1.07 

NA 

10,43 

777 

3.02 

1.41 

NA 

13,78 

777 

3.74 

1.77 

NA 

1711 

777 

4.45 

2  13 

NA 

2045 

77Z 

1.88 

087 

NA 

8.58 

777 

15.90 

3.88 

NA 

4961 

090 

17.07 

4,35 

NA 

53,44 

090 

17.54 

4.76 

NA 

56  60 

090 

17.82 

3.94 

NA 

59  05 

090 

12.64 

4.33 

NA 

45.66 

090 

15.30 

5.27 

NA 

1          57.14 

090 

1.43 

0.66 

NA 

'            6.51 

777 

12.45 

276 

NA 

44.55 

090 

12.53 

3.48 

NA 

44  39 

090 

13.45 

4.30 

NA 

48.31 

090 

13.70 

5.00 

NA 

49.61 

090 

13.96 

4.82 

NA 

49.22 

090 

13,75 

3.93 

NA 

51.49 

090 

14.79 

5.32 

!               NA 

1          54.91 

090 

14.85 

3.78 

NA 

52.44 

090 

1561 

4.90 

NA 

57.30 

090 

20.07 

5.65 

NA 

70.46 

090 

9.32 

3.20 

NA 

33  79 

090 

11.44 

3.92 

NA 

40  04 

090 

13  42 

4.04 

NA 

46.03 

090 

13.16 

3.38 

NA 

46.37 

090 

13.26 

4.57 

NA 

46.27 

090 

13.40 

2.61 

NA 

50.81 

090 

14.21 

4.23 

NA 

48.88 

090 

13.35 

4.52 

NA 

47.35 

090 

10.80 

4.66 

NA 

4591 

090 

9.98 

3.07 

NA 

32  49 

090 

13.73 

4.52 

NA 

48.82 

090 

14.16 

5.12 

NA 

53,09 

090 

14.34 

5.44 

NA 

55.57 

090 

12.18 

4.14 

NA 

42.71 

090 

13.76 

4.61 

NA 

47.91 

090 

12.04 

3.85 

NA 

42.30 

090 

13.28 

4.55 

NA 

46  08 

090 

14,14 

3.42 

NA 

51  61 

090 

13.31 

3.33 

NA 

44.64 

090 

10.06 

1.34 

NA 

32.67 

090 

11.67 

3.24 

NA 

38  30 

090 

10.87 

3.51 

NA 

36.02 

090 

10.32 

2.09 

NA 

33.70 

090 

8.65 

3.51 

NA 

33.83 

090 

10.35 

1.91 

NA 

33.93 

090 

10  20 

2.31 

NA 

34.18 

090 

11.20 

3.64 

NA 

37.47 

090 

11.60 

3.76 

NA 

39.72 

090 

14.56 

5.38 

NA 

56.73 

090 

12.62  ' 

5.60 

NA 

52.67 

090 

13.96 

5.01 

NA 

49  77 

090 

14.42 

5.20 

NA 

51.64 

C90 

15.16 

5.49 

NA 

54  50 

090 

15.09 

5.41 

NA 

53  77 

090 

16,27 

5.79 

NA 

61  83 

090 

15.45 

2.88 

NA  , 

54  33 

090 

18.87 

6.24 

NA 

66.62 

090 

13.78 

5.89 

NA 

55.91 

090 

r6.09 

5.62 

NA 

60  49 

090 

12.05  : 

3.98 

NA 

42-50 

090 

7.73 

1.33 

NA 

25  21 

090 

8.97 

1.87 

NA 

28  40 

090 

9.53 

3.15 

NA 

32.17 

090 

10,55 

3.33 

NA 

34.41 

090 

12,26 

3.02 

NA 

40.90 

090 

8  05 

2,52 

NA 

26  77 

090 

8  58 

2,79 

NA  • 

28  59 

090 

^r^J^:.^  descriptions  only  a^e  copynghf  2003  Arnencan  Medcal  As$oaation.  All  Rights  Reserved.  Applkable  FARS/DFARS  Apply 
'Cooynght2003AmencanDentai  Association  All  rights  reserved  -^riofwr^no  «pfjiy. 

'  vindicates  RVUs  are  not  used  for  Uedawe  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Coni-uea 


CPTV 
HCPCS^ 


33824 
33840 
33845 

33851 
33852 
33853 

33860 
33861 
33863 
33870 
33875 
33877 
33910 
33915 
33916 
33917 
33918 
33919 
33920 
33922 
33924 
33930 
33935 
33940 
33945 
33960 
33961 
33967 
33968 
33970 
33971 
33973 
33974 
33975 
33976 
33977 
33978 
33979 
33980 
33999 
340C1 
34051 
34101 
34T11 
34151 
34201 
34203 
34401 
34421 
34451 
34471 
34490 
34501 
34502 
34510 
34520 
34530 
34800 
34802 
34804 
34805 
34808 
34812 
34813 
34820 
34825 
34826 
34830 
34831 
34832 
34833 
34834 
34900 
35001 
35002 


fwlOD       Status 


Description 


I  Revise  major  vessel 

I  Remove  aorta  constnctlon  

Remove  aorta  constnctlon  

I  Remove  aorta  constnctlon  

Repalf  septal  defect  „... 

Repair  septal  defect  '. 

Ascending  aortic  graft  

Ascending  aortic  graft  

Ascending  aortic  graft   

Transverse  aortic  arch  graft  .... 

Thoracic  aortic  graft  

Thoracoabdominal  graft  

Remove  lung  artery  emtxjii  

Remove  lung  artery  emboli  

Surgery  of  great  vessel  

Repair  pulmonary  artery 

Repair  pulmonary  atresia  

Repair  pulnnonary  atresia  

Repair  pulmonary  atresia  

Transect  pulmonary  artery  

Remove  pulmonary  shunt  

RerTKival  of  donor  heart/lung  ... 

Transplantation,  heart/lung 

Removal  of  donor  heart  

Transplantation  of  heart  

External  circulation  assist 

External  circulation  assist 

Insert  la  percut  device  

Remove  aortic  assist  device  ... 

Aortic  circulation  assist 

Aortic  circulation  assist 

Insert  balloon  device  

Remove  intra-aortic  balloon  .... 

Implant  ventncular  device   

Implant  ventncular  device  

Remove  ventncular  device  

Remove  ventricular  device  

Insert  intracorporeal  device  

Remove  intracorporeal  device 

Cardiac  surgery  procedure 

Removal  of  artery  clot  

Removal  of  artei-y  clot  

Removal  of  artery  clot  

Removal  of  arm  artery  dot 

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  leg  artery  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  dot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Repair  valve,  femoral  vein   

Reconstruct  vena  cava  

Transposition  of  vein  valve  

Cfoss-over  vein  graft  

Leg  vein  fusion  

Endovasc  abac  -epair  w/tube 

Endovasc  abac  -epr  w  device 

Enoovasc  aboc  'epr  w  device  . 

Enoovasc  abac  repai'  w  pros  . 

Endovasc  abac  occluc  oevice 

Xpose  for  enooprost^   *emor1  .. 

Femoral  endovas  gral  aoo-on 

Xpose  for  enooprosth  iltac   

Endovasc  extend  prost^    mit  ... 

EnOovasc  eifter  prostt"    aodi  ... 

Open  aortic  tube  prost^  -epr  ... 

Open  aortoiliac  prostr  'ep'   

Open  aortofernor  prostt"  -epr  .. 

Xpose  for  enooprosth  iiiac  

Xpose,  enooprosth,  orachial   ... 

Endovasc  iliac  repr  wgraft  

Repair  defect  of  artery        

Repair  artery  rupture,  neck  


Physician 

worV 

RVUs^ 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


19.41 

NA 

968 

3.13 

NA 

32  22 

090 

20.51 

NA 

9.99 

283 

NA 

33.33 

090 

21.99 

NA 

10.97 

348 

NA 

36.44 

090 

21.15 

NA 

10.36 

343 

NA 

34  94 

090 

23.57 

NA 

11.20 

382 

NA 

38.59 

090 

31.54 

NA 

1432 

507 

NA 

50.93 

090 

37.78 

NA 

16.02 

515 

NA 

58  95 

090 

41.76 

NA 

17.27 

508 

NA 

6411 

090 

44.74 

NA 

18.23 

5,51 

NA 

68  48 

090 

43.75 

NA 

17.93 

610 

NA 

67  78 

090 

32.87 

NA 

13.80 

489 

NA 

51  56 

090 

42  36 

NA 

16.28 

608 

NA 

64  72 

090 

24.45 

NA 

11  15 

3,67 

NA 

3927 

090 

20.90 

NA 

9.60 

1  44 

NA 

31,94 

090 

25.68 

NA 

11.18 

364 

NA 

40.50 

090 

24.36 

NA 

11  85 

380 

NA 

40,01 

090 

26.30 

NA 

12.22 

410 

NA 

42  62 

090 

39.77 

NA 

17.13 

4,17 

NA 

61.07 

090 

31.77 

NA 

13.76 

433 

NA 

49,86 

090 

23.39 

NA 

10.81 

276 

NA 

36,96 

090 

5.47 

NA 

1  80 

089 

NA 

816 

777 

0.00 

0.00 

000 

000 

000 

0.00 

XXX 

60.61 

NA 

28.07 

977 

NA 

98,45 

090 

0.00 

0.00 

000 

000 

0.00 

000 

XXX 

41.86 

NA 

20.81 

6.50 

NA 

6917 

090 

19.25 

NA 

4.91 

2,57 

NA 

26.73 

000 

10.87 

NA 

3.60 

176 

NA 

1623 

777 

4.82 

NA 

1.86 

0.34 

NA 

7  02 

000 

0.64 

NA 

0.23 

008 

NA 

0,95 

000 

6.71 

NA 

2.25 

084 

NA 

9.80 

000 

963 

NA 

5.90 

1  16 

NA 

16  69 

090 

9.70 

NA 

3.27 

1.21 

NA 

14  18 

000 

14.33 

NA 

780 

1,77 

NA 

23.90 

090 

20.88 

NA 

.        6.20 

2.06 

NA 

29.14 

XXX 

22.87 

NA 

7.42 

3.38 

NA 

33.67 

XXX 

19.18 

NA 

10.69 

2.92 

NA 

32,79 

090 

2161 

NA 

11.38 

3.19 

NA 

36.18 

090 

45.74 

NA 

14.63 

4.77 

NA 

65.14 

XXX 

55.93 

NA 

2464 

5.51 

NA 

86  08 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

YYY 

12.84 

NA 

6.70 

1  75 

NA 

21.29 

090 

15.12 

NA 

7.59 

2.28 

NA 

24.99 

090 

9.94 

NA 

5.35 

1.33 

NA 

16.62 

090 

9.94 

NA 

5.37 

1  02 

NA 

16.33 

090 

24.86 

NA 

10.50 

2,21 

NA 

37.57 

090 

9.97 

NA 

5.41 

1  22 

NA 

16.60 

090 

16.41 

NA 

8.09 

1.64 

NA 

26.14 

090 

24.86 

NA 

10.71 

144 

NA 

37.01 

090 

11.93 

NA 

6.29 

1.14 

NA 

19.36 

090 

26.85 

NA 

11.43 

1.91 

NA 

40.19 

090 

10.12 

NA 

5.38 

108 

NA 

16.58 

090 

9.80 

NA 

5.43 

087 

NA 

16  10 

090 

15.91 

NA 

8.34 

1  64 

NA 

25.89 

090 

26.80 

NA 

12.20 

3.58 

NA 

42.58 

090 

18.84 

NA 

9.29 

1.92 

NA 

30.05 

090 

17.85 

NA 

8.74 

1.69 

NA 

28.28 

090 

16.55 

NA 

8.63 

2.47 

NA 

27.65 

090 

20.63 

NA 

9,19 

1  79 

NA 

31.61 

090 

22.87 

NA 

988 

1.98 

NA 

34.73 

090 

22.87 

NA 

9.88 

1.98 

NA 

34.73 

090 

21.76 

NA 

951 

1.98 

NA 

33.25 

09C 

4.11 

NA 

1  38 

0.35 

NA 

5.84 

777 

6.71 

NA 

2,25 

0,59 

NA 

955 

000 

4.77 

NA 

1.58 

0.41 

NA 

6.76 

ZZZ 

9.69 

NA 

3.26 

0,84 

NA 

13.79 

OCO 

11.93 

NA 

620 

1  03 

NA 

19.16 

090 

4.11 

NA 

1,39 

0.35 

NA 

585 

777 

32.40 

NA 

13.68 

2.80 

NA 

48  88 

090 

35.14 

NA 

11  90 

303 

NA 

5007 

090 

35.14 

NA 

14  67 

3  03 

NA 

52.84 

090 

11.93 

NA 

4  54 

084 

NA 

1731 

000 

532 

NA 

2.25 

059 

NA 

8.16 

000 

16.29 

NA 

790 

1.79 

NA 

25.98 

090 

19  53 

NA 

9  52 

292 

NA 

31.97 

090 

20  88 

NA 

978 

2.18 

NA 

32.84 

090 

'  CPT  codes  and  descriptions  only  are  copyngW  2003  American  Medical  Association  All  Rights  Reserved  ApplicatXe  FARS/DFARS  Apply. 

^  Copyriqrit  2003  American  Dental  Association  All  rights  reserved, 
^  +lndicates  RVUs  are  not  used  (or  Medicare  payrneni 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT/ 
HCPCS-^ 


MOD       Status 


Descnption 


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


35005  ... 

A 

35011  .... 

A 

35013  .... 

A 

35021  ... 

A 

35022  ... 

A 

35045  ... 

A 

3508'  ... 

A 

35082  ... 

A 

35091   .. 

A 

35092  .... 

A 

35102  .... 

A 

35103  .... 

A 

35111  .... 

A 

35112  .... 

A 

35121  .... 

A 

35122  ... 

A 

35131  .... 

A 

35132  .... 

A 

35141  .... 

A 

35142  .... 

A 

35151  .... 

A 

35152  .... 

A 

35161  .... 

A 

35162  .... 

A 

35180  .... 

A 

35182  ... 

A 

35184  ... 

A 

35188  ... 

A 

35189  .  .. 

A 

35190  ... 

A 

35201  ... 

A 

35206  .... 

A 

35207  .... 

A 

35211   .:.. 

A 

35216  .... 

A 

35221  ... 

A 

35226  ... 

A 

35231  .... 

A 

35236  ... 

A 

35241  .... 

A 

35246  ... 

A 

35251  .. 

A 

35256  .... 

A 

35261  ... 

A 

35266  ... 

A 

35271  ... 

A 

35276  ... 

A 

35281  .... 

A 

35286  ... 

A 

35301  ... 

A 

35311  ... 

A 

35321  ... 

A 

35331  .... 

A 

35341  .... 

' 

A 

35351  ... 

A 

35355  .... 

A 

35361  ... 

A 

35363  .. 

A 

35371  ... 

A 

35372  ... 

A 

35381  ... 

A 

35390  .. 

A 

35400  .. 

A 

35450  .... 

A 

35452  .... 

A 

35454  ... 

A 

35456  ... 

A 

35458  .... 

A 

35459  ... 

A 

35460  ... 

A 

35470  ... 

A 

35471  ... 

A 

35472   . 

A 

35473  ... 

A 

35474  ... 

A 

Reoair  defecl  of  artery  

Repair  .defec:  of  artery  

Repair  aler^/  rupture,  arm  ... 

Repair  defect  of  artery  

Repair  artery  Tjpture.  chest 
Repair  defect  of  arm  artery  . 

Repair  defect  of  artery  

Repair  artery  rupture,  aorta  ., 

Repair  defect  of  a.tery   , 

Repair  artery  rupture,  aorta  „ 

Repair  defect  of  artery  

Repair  artery  rupture,  groin  . 

Repair  defect  of  artery  

Repair  artery  rupture.spleen 

Repair  defect  of  artery  

Repar  artery  rupture,  belly  .. 

Repair  defect  of  artery  

Repair  artery  rupture,  groin  .. 

Repair  defect  of  artery   

Repair  artery  rupture,  thigh  .. 

Repair  defect  of  artery  

Repair  artery  rupture,  knee  .. 

Repair  defect  of  artery  

Repair  artery  rupture  

Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 

Rechanreling  of  artery  

Rechanneling  of  artery  7., 

Rechanneling  of  artery  

Recfianneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Reoperation,  carotid  add-on  .. 

Angioscopy  

Repair  artenai  blockage  

Repair  arterial  blockage  

Repair  artenai  blockage  

Repair  artenai  blocKage  

Repair  artenai  blockage 

Repair  artenai  blockage     

Repair  venous  blockage  

Repair  artenai  blockage  

Repar  artenai  blockage     

Repar  artenai  blockage 
Repair  arterial  blockage 
Repair  artenai  blockage 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


18.02 

17.90 

21.87 

19.54 

23.05 

17.47 

27.85 

38.28 

35.20 

44.74 

30.58 

40.27 

24.86 

29.83 

29.83 

34.80 

24.8e 

29.83 

19.89 

23.17 

22.51 

25.47 

18.65 

19.67 

13.54 

29.83 

17.90 

14.20 

27.84 

12.68 

16.05 

13.17 

10.09 

21.99 

18.64 

24.25 

14.42 

19.89 

17.01 

22.99 

26.30 

30.03 

18.26 

17.70 

14.83 

21.99 

24.11 

27.84 

-16.07 

18.59 

26.85 

15.91 

26.05 

24.97 

22.87 

18.39 

28.04 

30.03 

14.64 

17.90 

15.72 

3.17 

2.98 

10.01 

6.87 

6.01 

7.31 

9.44 

8.58 

6.01 

8.58 

10.01 

6.87 

6.01 

7.32 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


8.88 
8.00 
9.71 
9.25 
1001 
7.61 
11.45 
15.35 
13.61 
17.73 
12.40 
15.95 
10.53 
12.07 
12.41 
13.93 
10.76 
12.42 
8.89 
10-39 
10.02 
11.34 
9.08 
9.57 
699 
1276 
8.31 
7.61 
11.94 
6.49 
799 
6.60 
7.59 
10.31 
8.81 
10.02 
7.51 
9.79 
796 
10.74 
11  29 
11.91 
8.43 
8.03 
7.04 
10.21 
11.01 
11.79 
8.08 
8.45  : 
11.49 
7.34 
11.22 
10.93 
9.64 
8.13 
11.77 
12.58 
6.98 
809 
7.83 
1.06 
1.04 
4.05 
3.15 
2.84 
3.27 
3.98 
364 
2  68 
3.88 
4.50 
3.26 
2.94 
2.91 


'  CPT  codes  and  descnptiors  only  are  copynght  2003  American  IVIedical  / 
^Copynghl  2003  Amencan  Denial  Association  All  ngMs  reserved 
'♦Indicates  RVUs  are  not  used  for  li^edicare  payment 


Assflfaation.  All  Rights  Reserved  Applicable  FARaOFARS  Apply 


1.62 

1.56 

2.29 

2.31 

2.39 

1.50 

3.84 

4.88 

4.90 

5.17 

4.12 

4.54 

2.17 

2.34 

3.51 

4.24 

2.53 

2.97 

1.98 

2.10 

2.31 

2.31 

2.65 

2.65 

1.73 

2.25 

1.61 

1.83 

2.54 

1.59 

1.40 

1.25 

1.38 

3.39 

2.60 

2.15 

1.01 

1.58 

1.43 

3.48 

2.66 

2.24 

1.58 

1.61 

1.39 

3.32 

2.84 

2.18 

T.63 

2.67 

3.30 

1.63 

3.25 

3.44 

2.74 

2.16 

3.19 

3.32 

1.58 

1.83 

2.16 

0.46 

0.41 

1.01 

0.91 

0,80 

0.98 

1.31 

1.15 

0,79 

0,60 

0  60 

0,47 

0.41 

0.48 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  i 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


28.52 

27  46 
33  87 
31.10 
35.45 
2658 
43  14 
58,51 
53  71 
67  64 
47  10 
80,76 
37.56 
44.24 
45.75 
52.97 
38.15 
45.22 
30.76 
35.66 
34.84 
39  12 
30.38 
31.89 
22.26 
44.84 
27.82 
23.64 
42.32 
.20  76 
25-44 
21.02 
19  06 
35.69 
30.05 
36,42 
22,94 
31.26 
26.40 
37.21 
40.25 
44.18 
28.27 
27.34 
23.26 
35.52 
37.96 
41.81 
25.78 
29.71 
41,64 
24,88 
40  52  , 
39.34 
3525 
28  68 
43  00 
45,93 
23,20 
27  82 
25.71 
4.69 
4.43 
15.07 
10.93 
9.65 
11.56 
14-73 
13.37 
9.48 
13  06 
15,11 
1060 
9.36 
10.71 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
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Addendum  B— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 

HCPCS^' 


MOD       Status 


Description 


35475 
35476 
35480 
35481 
35482 
35483 
35484 
35485 
35490 
35491 
35492 
35493 
35494 
35495 
35500 
35501 
35506 
35507 
35508 
35509 
35510 
35511 
35512 
35515 
35516 
35518 
35521 
35522 
35525 
35526 
35531 
35533 
35536 
35541 
35546 
35548 
35549 
35551 
35556 
35558 
35560 
35563 
35565 
35566 
35571 
35572 
35582 
35583 
35585 
35587 
35600 
35601 
35606 
35612 
35616 
35621 
35623 
35626 
35631 
35636 
35641 
35642 
35645 
35646 
35647 
35650 
35651 
35654 
35656 
35661 
35663 
35665 
35666 
35671 
35681 


T- 


Repair  anenai  DiocKage 

I  Repai'  venous  blockage 

!  Atherectomy   open   ....„ 

I  Attierectomy  open     

I  Athe'ecton-^y  open    

I  Atherectomy   open    

I  Atherectomy,  open  

j  Atherectomy  open  

I  Atherectomy  percutaneous  . 
i  Atherectomy  percutaneous  . 
I  Athe'ertomy  percutaneous  . 

Atherectomy   percutaneous  . 

Atherectomy,  percutaneous  . 

Atherectomy  percutaneous  . 

Harvest  vein  for  bypass      

Artery  bypass  graft  

Artery  bypass  grafl  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Anen/  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Artery  bypass  graft  '... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Arten/  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Arten/  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Ariery  bypass  graft    

Han>/est  temo'opoplrteal  vein 

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Harvest  artery  for  cabg  , 

Artery  bypass  graft    , 

Artery  bypass  graft  , 

Artery  bypass  graft    , 

Anery  bypass  graft , 

Artery  bypass  graft    

Bypass  graft   not  vein   , 

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Anery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  gral      

Composite  bypass  graft  


Ptiysician 
RVUs3 


9.44 
6.01 
11.02 
7.57 
6.61 
8.05 
10.38 
9.44 
11.02 
7.57 
6.61 
8.05 
10.38 
9.44 
6.41 
19.08 
19.56 
19.56 
18.54 
17.97 
22.87 
21.08 
22.37 
18.54 
16.23 
21.08 
22.07 
21.64 
20.51 
29.78 
35.99 
27.84 
31.52 
25.65 
25.39 
21.45 
23.22 
26.52 
21.64 
21.08 
31.82 
24.06 
23.07 
26.77 
23.92 
6.78 
26.98 
22^4 
28.23 
24.61 
4.92 
17.40 
18.60 
15.67 
15.61 
19.89 
23.86 
27.59 
33.81 
29.33 
24.43 
17.88 
17.37 
30.82 
27.84 
18.89 
24.90 
24.86 
19.42 
18.89 
21.87 
20.88 
22.06 
19.22 
1  59 


Non-facil- 
ity PE 
RVUs 


Facility 
PERVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


NA 

NA 

NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 

NA 

\A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  , 

NA  I 

NA  I 

NA 

NA 

NA 

fSlA  , 

NA 

NA 

NA 

NA 


4.10 
288 
4  5" 
344 
309 

3  53 

4  23 
406 
475 
332 
3.22 

3  83 

4  45 
4  42 
204 
843 
9  39 
936 
928 
876 

10.22 

9,34 

10.05 

9.23 

6  87 

904 

981 

9.79 

9.41 

12.37 

14.57 

11.77 

13.06 

11.17 

1090 

9  45 

10.30 

11  41 

973 

956 

13.31 

10.53 

10.18 

11.46 

1093 

235 

11  61 

10.22 

12.35 

11  53 
1  60 
859 
8.97 
783 
802 
869 

10.51 
11.78 
1390 

12  43 
11  00 

8  70 
835 

13  10 
11  78 

838 
1086 
10  70 

860 

8  93 
996 

9  49 
1068 

940 
0,54 


056 

NA 

14.10 

000 

032 

NA 

9.21 

000 

1  35 

NA 

1688 

000 

1  01 

NA 

12  02 

000 

090 

NA 

1060 

000 

097 

NA 

12.55 

000 

1.35 

NA 

15.96 

000 

1.27 

NA 

14.77 

000 

0.66 

NA 

16.43 

ooc 

0.59 

NA 

11.48 

ooc 

052 

NA 

10.35 

000 

0.56 

NA 

12.44 

000 

0.58 

NA 

15.41 

000 

0.61 

NA 

14.47 

000 

0  76 

NA 

9.21 

777 

279 

NA 

30.30 

090 

2  79 

NA 

31.74 

090 

272 

NA 

31.64 

090 

2.80 

NA 

30.62 

090 

2.54 

NA 

29  27 

09C 

2.09 

NA 

35  18 

09C 

209 

NA 

3251 

09C 

209 

NA 

34.51 

090 

2.71 

NA 

30  48 

090 

225 

NA 

25.35 

090 

2.13 

NA 

32.25 

090 

2.18 

NA 

34.06 

090 

2.09 

NA 

33.52 

090 

2.09 

NA 

32.01 

090 

2.61 

NA 

44.76 

090 

3.49 

NA 

54.06 

090 

2.82 

NA 

42.43 

090 

3.14 

NA 

47.72 

090 

3.28 

NA 

40.10 

090 

3.40 

NA 

39.69 

090 

2.94 

NA 

33.84 

090 

3.32 

NA 

36.84 

090 

382 

NA 

41  75 

090 

297 

NA 

34.34 

090 

1  89 

NA 

32.53 

090 

3.27 

NA 

46.40 

090 

2.01 

NA 

36.60 

090 

2.05 

NA 

35.30 

090 

3.62 

NA 

41.85 

090 

2.57 

NA 

37  42 

090 

0.76 

NA 

989 

777 

373 

NA 

42  32 

090 

3.03 

NA 

35.49 

09C' 

3.85 

NA 

44.43 

09C 

260 

NA 

3874 

09C 

072 

NA 

724 

777 

249 

NA 

28.48 

09C 

260 

NA 

3017 

090 

206 

NA 

25,56 

09C 

2.21 

NA 

25.84 

090 

201 

NA 

30.59 

09C 

229 

NA 

36.66 

090 

346 

NA 

42.83 

090 

339 

NA 

51.10 

090 

284 

NA 

44.60 

090 

339 

NA 

38.82 

090 

2.21 

NA 

28  79 

090 

2.29 

NA 

28.01 

09C' 

4.35 

NA 

48.27 

09C 

393 

NA 

43.55 

090 

1  97 

NA 

29.24 

090 

3.03 

NA 

38.79 

090 

252 

NA 

38  08 

090 

2  65 

NA 

30  67 

090 

1  80 

NA 

29  62 

090 

1  86 

NA 

33.69 

090 

2.11  : 

NA 

32.48 

090 

2.62  1 

NA 

35.36 

090 

2.01 

NA 

30.63 

090 

022 

NA 

2.35 

777 

'  CPT  codes  and  oescnpfions  onlv  are  copyngh;  2003  Amencan  KAeOica.  Associatcor.  Ai:  Rights  Reserved  Appiicatjie  FARS/DFARS  Apply 
'Copyright  2003  America"  Denta'  Association   An  rights  reserveO 
^♦Indicates  RVUs  are  not  used  'or  Medicare  payment. 
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CPTV 
HCPCS^ 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD       Status 


35682  ... 

35683  ... 

35685  .... 

35686  .... 

A 
A 
A 
A 

35691  .... 

35693  ... 

35694  ... 

35695  .... 
35697  .... 
35700  ... 

A 
A 
A 
A 
A 
A 

35701  ... 
35721  .... 
35741  ... 

A 
A 
A 

35761  .... 
358^0  .... 

A 
A 

35820  ... 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  , 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

1 

1 

A 

A 

A 

A 

R 

R 

A 

A  - 

A 

D 

D 

D 

35840  .... 

35860  ... 

35870  ... 

35875  ... 

35876  ... 

35879  ... 

35881  .... 
35901  .... 
35903  ... 

35905  ... 
35907  ... 
36000  .. 

36002   . 

36005  ... 

36010  .  . 

36011  ... 

36012  .. 

36013  ... 

36014  ... 

36015  .. 

36100  ... 
36120  ... 

36140  ... 

36145  .... 
36160  ... 

36200  ... 

36215  .. 

36216  ... 

36217  ... 

36218  ... 
36245  ... 

36246  ... 

36247  ... 

36248  .. 

36260   . 

36261  ... 

36262  .. 

36299  .. 

36400  .. 

36405  ... 

36406  .. 

36410  ... 
36415  ,. 

36416  .. 

36420  ... 
36425  ... 
36430  ... 
36440  ... 

•4 

36450   . 
36455  ... 
36460  ... 

" 

36468   . 

36469   . 

36470  ,. 
36471 

36481  ... 
36488  .. 

36489   . 

36490   . 

Description 


Composite  Dypass  graft  

Composite  bypass  graft  

Bypass  graft  paiency.  patch  

Bypass  graftav  fist  patency  .... 

Artenal  transposition  

Arterial  transposition  

Artenal  transposition  

Artenal  t.ransposition  

Reimplant  anery  each  .* 

Reoperation   bypass  graft  

Exploration,  carotid  arte'v  

Exploration,  femoral  artery  

Exploration  popliteal  artery , 

Exploration  of  artery'vein   

Explore  neck  vessels  

Explore  chest  vessels  

Explore  abdominal  vessels  

Explore  limb  vessels   

Repar  vessel  graft  defect  : 

Removal  of  clot  in  graft  

Removal  of  clot  in  graft  

Revise  graft  w/vein  

Revise  graft  w'vein  

Excision  graft,  neck  

Excision,  graft   extremrty  

Excision,  graft,  thorax  

Excision  graft,  abdomen 

Place  needle  m  vem  

Pseudoaneurysm  iniection  trt  ... 

Injection  ext  venography  

Place  catheter  m  vein 

Place  catheter  in  vein 

Place  catheter  in  vein 

Place  catheter  in  artery  

Place  catheter  m  artery  

Place  catheter  in  artery  

Establish  access  to  artery  

Establish  access  to  artery  

Establish  access  to  artery  

Artery  to  vein  shunt  

Establish  access  to  aorta  

Place  catheter  in  aorta  

Place  catheter  m  artery  

Place  catheter  in  a.lery  ...." 

Place  catheter  m  artery  

Place  catheter  m  artery  , 

Place  catheter  m  artery  , 

Place  catheter  in  af  ery  

Place  catheter  in  artery  

Place  catheter  in  artery  

Insertion  of  infusion  pump  

Revision  of  infbsion  pump  

Removal  of  infusion  pump   

Vessel  injection  procedure  ....a.. 

Bl  draw  <  3  yrs  femjugular  

Bl  draw  <  3  yrs  scalp  vein 

Bl  draw  <  3  yrs  other  vein  

Nop-routine  PI  draw  >  3  yrs  

Routine  venipuncture  

Capillary  blood  draw  

Vein  access  cutdown  <  1  yr 

Vein  access  cutdown  >  1  yr 

Blood  transfusion  service  

Bl  push  transfuse,  2  yr  or  <  

Bi  exchange,transfuse.  nb  

81  exchange. transfuse  non-nb  .. 

Transfusion  service  fetal  

Injectionfsi,  spider  veins  

Iniectionisi   spider  veins  

Iniection  therapy  of  vein  

Injection  therapy  of  veins  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  


Physician 

worV 

RVUs3 


7.16 
8.45 
4.03 
3.33 
17.95 
15.27 
19.05 
19.05 
2.98 
3.06 
8.45 
7.14 
7.95 
5.34 
6.98 
12.81 
9.71 
5.52 
22.04 
10.07 
16.90 
15.91 
17.90 
8.14 
9.34 
31.07 
34.80 
0.18 
1.95 
0.94 
2.42 
3.12 
3.50 
2.51 
3.00 
3.50 
3.00 
2.00 
2.00 
2.00 
2.51 
3.00 
4.65 
5.25 
6.26 
1.00 
4.65 
5.25 
6.26 
1.00 
9.65 
5.42 
4.00 
0.00 
0.38 
0.31 
0.18 
0.18 
0.00 

o.oa 

1.00 
0.76 
0.00 
1.02 
2.22 
2.42 
6.55 
0.00 
0.00 
1.08 
1.56 
6.95 
0.00 
0.00 
0.00 


^4on-faci^ 
ityPE 
RVUs 


NA 
NA 
hA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.62 
2.92 
8.42 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
77.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.29 
0.27 
0.31 
0.31 
0.00 
0.00 
3.16 
NA 
0.99 
NA 
NA 
NA 
NA 
0.00 
0.00 
2.75 
3.10 
7.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


f^al- 

practice 

RVUs 


Non-facil- 
ity Total 


Facility 
total 


2.41 
284 
1.36 
1,14 
846 
7.67 
869 
8.61 
1.03 
1  02 
5.16 
443 
469 
4.05 
4.63 
6.93 
5.31 
4.03 
9.81 
5.24 
759 
7.74 
8.71 
5.34 
5.99 
13.14 
14.15 
0.05 
1.00 
0.32 
0.79 
1.04 
1.16 
0.66 
1.00 
1.16 
1.11 
0.65 
0.64 
0.66 
0.84 
1.02 
1.59 
1.78 
2.16 
0.35 
1.67 
1.81 
2.12 
0.35 
4  96 
3.62 
2.80 
000 
0.09 
0.08 
005 
005 
000 
0.00 
0.28 
0.22 
NA 
0.29 
0.70 
0.83 
2.24 
0.00 
0.00 
0.45 
0.61 
2.76 
000 
0-00 
000 


'  CPT  codes  ano  aesc notions  Dniy  are  ;oovr.qr;;  2003  AmerKan  MeOical  / 
^Copvngw  2003  American  Dental  Association  A;i  -ighits  reserved. 
'^Indicates  RVjs  are  not  jsea  tor  Medicare  payment. 


Ass<»alion.  All  Rights  Reserved  Applicable  FARSIDFARS  Apply 


0.99 

1.17 

0.30 

0.25 

2.47 

2.16 

2.55 

2.62 

0.41 

0.43 

0.77 

0.71 

0.72 

0.72 

0.95 

1.93 

1.27 

0.76 

2.96 

1.16 

2.25 

1.62 

1.73 

1.08 

1.23 

2.58 

2.60 

0.01 

0.12 

0.05 

0.19 

0.20 

0.20 

0.20 

0.17 

0.19 

0.22 

0.13 

0.14 

0.12 

0.24 

0.18 

0.26 

0.29 

0.38 

0.06 

0.28 

0.31 

038 

0  07 

1  20 
0.60 
052 
0.00 
001 
0.01 
0,01 
0.01 
000 
0,00 
0  11 
006 
0.06 
0.10 
0-19 
0.12 
067 
000 
0.00 
0,12 
0.18 
048 
0  00 
0.00 
0,00 


-h 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.81 
4.99 
9.41 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
80.19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
0.68 
0.59 
0.50 
0.50 
0.00 
000 
4,27 
NA 
1.05 
NA 
NA 
NA 
NA 
0.00 
0.00 
3.95 
4.84 
1443 
000 
000 
0.00 


-r 


10.56 

1246 

5.69 

472 

28.88 

25.10 

30.29 

30  28 

4  42 

4.51 

14.38 

12.28 

13.36 

10  11 

1256 

21,67 

16.29 

10.31 

34.81 

16.47 

26.74 

2527 

28  34 

14,56 

16.56 

46.79 

51.55 

0.24 

3.07 

1  31 

3  40 

4  36 
4  86 
3.37 
4.17 
4.85 
4  33 
2,78 
2,78 
27S 

3  59 

4  20 
650 
7  32 
880 
1.41 
6.60 
7,37 
876 
1.42 

15.81 
964 
7.32 
0.00 
0.48 
0.40 
0.24 
0.24 
000 
000 
1.39 
1.04 
NA 
1,41 
3.11 
3.37 
946 
000 
000 
1.65 
2.35 
10,19 
000 
000 
000 


Global 


2Z2 
ZZ2 
ZZZ 
ZZZ 

090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZZ 
XXX 
XXX 
XXX 
ZZZ 
090 
090 
090 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
010 
010 
000 
000 
000 
000 
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N 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD 


Status 


36491     .. 

36493 

D 

n 

36500 

36510  .... 

36511  .... 

A 
A 

A 

36512     . 

A 

36513  . 

A 

36514  .  . 

A 

36515  .... 

36516  .... 
36522  .  . 

36530  .... 

36531  . 

A 

A 

A 



0 

n 

36532 

n 

36533 

n 

3553>l 

n 

36535 

n 

36536 

n 

36537  ... 



n 

36540    .  . 



B 

36550      . 

A 

36555  .... 

A 

36556  

36557  ... 

A 

A 

36558  .... 

A 

36560  .... 

36561  . . 

A 

A 

36563 

A 

36565 
36566 
36568 

A 
A 
A 

36569  .... 

36570  .. 

36571  ... 





A 
A 

A 

36575  .... 



A 

36576     ,. 

A 

36578  ... 
36580  . 

A 

::. 

A 

36581   .... 

A 

36582  ... 

A 

36583    .. 

A 

36584  : .. 

A 

36585  ... 

A 

36589  ... 

A 

36590  .... 

A 

36595  .... 

A 

36596    .  . 

A 

36597  .... 

A 

36600     .. 

A 

36620 

A 

36625    ... 
36640 

A 
A 

36660 

A 

36680 

A 

36800 

A 

36810 
36815  ... 

A 
A 

36819  .... 

36820  .... 

A 

A 

36821  .... 

A 

36822  .... 

A 

36823  .... 

A 

36825  .... 

A 

36830  .... 

36831  .... 

A 

A 

36832  .... 

A 

36833  .... 

A 

36834  .... 

A 

36835  .... 
36838  .... 

A 

A 

36860  .... 

36861  .... 

A 
A 

36870  .... 

A 

37140  .... 

A 

37145  .... 

A 

Description 


Insertion  of  catheter,  vein 

Repositioning  of  cvc  

Insertion  of  cattieter,  vein 

Insertion  o'  catheter,  vein , 

Apheresis  wbc    , 

Aptieresis  rtic       

Apheresis  platelets  , 

Aphe'esis  plasma  

Apheresis,  adsorp/reinfuse  .... 

Apheresis,  selective  

Photopheresis  

Insertion  of  infusion  pump  ... 
Revision  of  infusion  pump  ... 
Removal  of  infusion  pump   ... 

Insertion  of  access  device  

Revision  of  access  device  .... 
Removal  of  access  device  ... 
Remove  cva  device  obstruct  , 
Remove  cva  lumen  obstruct  , 
Collect  blood  venous  device  , 

Declot  vascular  device  

Insert  non-tunnel  cv  catti 

Insert  non-tunnel  cv  cath 

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  ....'..:... 

Insert  tunneled  cv  catti  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath 

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Repair  tunneled  cv  catti  

Repair  tunneled  cv  catti  

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath  

Removal  tunneled  cv  cath  

Removal  tunneled  cv  cath  

Mech  remov  tunneled  cv  cath 
fvlech  remov  tunneled  cv  cath 
Reposition  venous  catheter  ... 
Withdrawal  of  artenal  blood  .. 

Insertion  catheter,  artery  

Insertion  catheter  artery  

Insertion  catheter,  aiery  

Insertion  catheie'  artery  

Insert  needle  bone  cavity  

Insertion  of  cannula  

Insertion  of  cannula 

Insertion  of  cannula  

Av  fusion/uppr  arm  vein  

Av  fusion'forearm  vein  

Av  fusion  direct  any  site  

Insertion  of  cannula(s) 

Insertion  of  cannuta(s) „.. 

Artery-vein  autograft  

Artery-vein  nonautograft 

Open  throrr,bect  av  fistula  

Av  fistula  revision,  open  

Av  fistula  revision  

Repair  A-V  aneurysr^  

Arten,'  to  vein  shunt  

Dist  'evas  ligation,  hemo 

Externa!  cannula  declotting  ... 

Cannula  declotting    

Pe'cut  thrombect  av  fistula  ... 

Revision  ot  circulation   

Revision  o<  circulation   


Physician 

work 

RVUs' 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


l^al- 

practice 

RVUs 


Non-facil- 
ity  Total 


Faality 
total 


Global 


0.00 

000 

0.00 

000 

0.00 

0.00 

'             000 

0.00 

O.QO 

0.00 

0.00 

000 

0.00 

000 

3.50 

NA 

1.24 

0.17 

NA. 

4.91 

000 

1.08 

3.81 

0.63 

0.07 

496 

1.78 

000 

1.73 

NA 

0.69 

007 

NA 

2.49 

000 

1.73 

NA 

069 

0.07 

NA 

2  49 

000 

1.73 

NA 

069 

0  07 

NA 

2.49 

000 

1.73 

NA 

069 

007 

NA 

2.49 

000 

1.73 

NA 

0.73 

0.07 

NA 

253 

000 

1.73 

NA 

0.73 

007 

NA 

2.53 

000 

1.66 

30.38 

1.14 

008 

32  12 

2.88 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

010 

0.00 

0^ 

0.00 

000 

000 

0.00 

010 

0.00 

0.00 

0.00 

000 

000 

000 

010 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

010 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

010 

0.00 

0.00 

0.00 

000 

000 

000 

010 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

000 

0.41 

NA 

0.37 

0.78 

NA 

XXX 

2.66 

606 

082 

0.20 

692 

3.68 

000 

2.49 

5.06 

0.75 

0.10 

7.65 

3.34 

000 

5.07 

13.64 

2.59 

0.59 

19.30 

8.25 

010 

4.77 

13.54 

2.48 

0.59 

18.90 

7.84 

010 

6.21 

29  38 

298 

0.59 

3618 

9.78 

010 

5.97 

29.29 

289 

0.59 

35  85 

945 

010 

6.16 

26.75 

2.99 

0.67 

33  58 

982 

010 

5.97 

22.30 

2.89 

0.59 

28.86 

945 

010 

6.46 

23.11 

3.06 

0.59 

30.16 

1011 

010 

1.91 

8.29 

0.60 

020 

10.40 

2.71 

000 

1.81 

677 

0.58 

0.16 

874 

255 

000 

5.29 

40.53 

266 

0.59 

46.41 

8.54 

010 

5.27 

35.86 

2.65 

0.59 

41.72 

8.51 

010 

0.67 

3.35 

0.26 

059 

4.61 

1.52 

000 

3.17 

7.73 

1.77 

0.59 

11  49 

553 

010 

3.48 

10.57 

2.21 

0.59 

14.54 

628 

010 

1.30 

5.88 

0.42 

0.16 

7.34 

1.88 

000 

3.42 

13.30 

185 

0.59 

17.31 

1            5.86 

010 

5.17 

26.69 

2.78 

0.59 

32  45 

8.54 

010 

5.22 

13.17 

2.80 

0.59 

18  98 

8.61 

010 

1.19 

6.33 

0.56 

016 

7.68 

1.91 

000 

4.77 

35.52 

2.65 

0.59 

40  88 

8.01 

010 

2.26 

2.13 

1.42 

0.25 

4.64 

3.93 

010 

3.28 

6.34 

1.64 

0.41 

10.03 

5.33 

010 

3.58 

18.94 

1.47 

0.28 

22  80 

5.33 

000 

0.75 

4.43 

0.50 

005 

5.23 

1.30 

000 

1.20 

3.18 

0.44 

0.07 

4.45 

1.71 

000 

032 

0.49 

0.09 

002 

083 

0.43 

XXX 

1.14 

NA 

0.24 

0.07 

NA 

1  45 

000 

2.10 

NA 

0.53 

0.19 

NA 

282 

000 

2.09 

NA 

1  03 

022 

NA 

334 

000 

1.39 

NA 

044 

0.10 

NA 

1  93 

000 

1.19 

NA 

0.50 

0.10 

NA 

1.79 

000 

2.42 

NA 

1.82 

020 

NA 

444 

000 

3.95 

NA 

1.69 

0.48 

NA 

6.12 

000 

2.61 

NA 

1.18 

0.31 

NA 

410 

000 

13.92 

NA 

6.43 

1.87 

NA 

22.22 

090 

13.92 

NA 

6.43 

1.87 

NA 

22.22 

090 

8.88 

NA 

4.72 

1.16 

NA 

14.76 

090 

5  39 

NA 

4.31 

076 

NA 

10.46 

090 

20.88 

NA 

9.56 

2.61 

NA 

33.05 

090 

9.78 

NA 

5.13 

1.31 

NA 

16.22 

090 

11.93 

NA 

5.30 

1.58 

NA 

18.81 

090 

7.95 

NA 

398 

0.95 

NA 

12.88 

090 

10.44 

NA 

4.79 

1.35 

NA 

16.58 

090 

11  88 

NA 

5.27 

1.55 

NA 

18.70 

.060 

9.87 

NA 

4.81 

1.27 

NA 

15.95 

090 

7.11 

NA 

4.34 

096 

NA 

12.41 

090 

20.51 

NA 

9.41 

2.97 

NA 

32.89 

090 

2.00 

2.54 

136 

0.12  1 

466 

348 

000 

2.51 

NA 

1.50 

0.17  ' 

NA 

4.18 

000 

5.13 

47.27  1 

3.17 

0.28 

52  68 

8.58 

060 

23.47 

NA 

10.60 

1.45 

NA 

35.52 

090 

24.47 

NA 

11.07 

2.97  . 

NA 

38.51 

090 

'  CPT  codes  and  descnptions  only  are  copy  nght  2003  A-nencar-  Medical  Association  All  Rights  Reserved.  Applicable  FaRS/DFARS  Apply 

^CopyngW  2003  American  Dental  Associatior  An  rigf^is  feser\ec 
'vindicates  RVUs  are  not  used  'or  Wedica'e  oaymeni 
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37160  .... 

A 

37180  .... 

A 

37181  .... 

37182  .... 

A 

A 

37183  .... 

A 

37195  .... 

A 

37200  .... 

37201  .... 

37202  .... 



A 
A 

A 

37203  .... 

A 

37204  .... 

37205  .... 

A 

A 

37206  .... 

A 

37207  .... 

A 

37208  .... 

37209  .... 

37250  .... 

37251  .... 

A 
A 
A 

A 

37500  .... 

37501  .... 
37565  .... 
37600  .... 

37605  .... 

37606  .... 

37607  .... 

A 
C 
A 
A 
A 
A 
A 

37609  .... 

37615  .... 

A 

A 

37616  .... 

A 

37617  .... 

A 

37618  .... 
37620  .... 
37650  .... 

A 
A 
A 

37660  .... 
37700  .... 

A 

A 

37720  .... 

A 

37730  .... 

A 

37735  .... 

A 

37760  .... 

A 

37765  .... 

A 

37766  .... 

A 

37780  .... 
37785  .... 

A 

A 

37788  .... 

A 

37790  .... 

A 

37799  .... 
38100  .... 
381C1  .... 
38102  .... 

C 
A 
A 
A 

38115  .... 

A 

38120  .... 
38129  .... 
38200  .... 

38204  .... 

38205  .... 

38206  .... 

A 
C 
A 

B 
R 

R 

38207  .... 

38208  .... 

38209  ... 

38210  .... 

38211  .... 

38212  .... 

38213  .... 

38214  .... 

38215  .... 

38220  .... 

A 

38221  .... 
38230  .... 

A 
R 

38240  .... 

R 

38241  .... 

R 

38242  .... 
38300  ... 
38305  .... 

A 

A 

A 

38308  .... 

38380  .... 

38381  .... 

A 
A 
A 

RevisKin  of  circulation  

Revision  of  circulation  

Splice  spleea  kidney  veins  

Insert  hepatic  shunt  (tips)  

Remove  hepatic  sfiunt  (tips)  .... 

Thrornt>oiytic  therapy,  stroke  .... 

Transcatheter  biopsy  

Transcatheter  ".herapy  infuse  ... 

Transcatheter  'herapy  infuse  ... 

Transcatheter  retrieval   

Transcatheter  occlusion  

Transcatheter  stent   

Transcatheter  stent  addHXl  

Transcatheter  stent        

Transcatheter  stent  add-on  

Exchange  artenal  catheter  

Iv  us  first  vessel  add-on  

1  Iv  us  each  add  vessel  add-on  .. 

Endoscopy  ligale  perl  veins  

Vascular  endoscopy  procedure 

Ligation  of  neck  vein  , 

,  Ligation  oi  neck  artery , 

Ligation  0*  neck  artery  

Ligation  of  neck  artery  

Ligation  of  aw  fistula    

Temporal  artery  procedure 

Ligation  of  neck  artery  

Ligation  of  chest  artery  

Ligation  of  atxlomen  artery  

Ligation  of  extremity  artery 

Revision  of  major  vein  

Revision  of  major  vein 

Revision  of  ma|or  vein 

Revise  leg  vein  

Removal  of  leg  vein   

Removal  of  leg  veins 

Removal  of  leg  vems/lesion  

Ligation,  leg  veins,  open  

Phleb  veins — extrem — to  20  

Phleb  veins — extrem  20+  

Revision  of  leg  vein  

Ligate/divide  excise  vein  

Revascularization,  penis   

Penile  venous  occlusion  

Vascular  surgery  procedure  

Removal  of  spleen   total   

Removal  of  spleen  partial  

Removal  of  spleen,  total   

Repair  of  ruptured  spieen  

Lapa'oscopy   splenectomy 

Laparoscope  proc,  spleen  

Injection  'or  spleen  x-ray  

Bl  donor  search  management  ... 

Han/est  allogenic  stem  cells   

Han/est  auto  stem  cells  

I  Cryopreserve  stem  cells  

I  Thaw  preserved  stem  cells  

Wash  harvest  stem  cells  

T-cell  depletion  of  harvest  

Tumor  cell  deplete  of  harvst  , 

Rbc  depletion  of  harvest  

PKtelet  deplete  of  harvest  ;., 

'  Volume  deplete  of  harvest  , 

Harvest  stem  cell  concentrte 

Bone  marrow  aspiration   

'  Bone  marrow  biopsy       

Bone  marrow  collection  

Bone  marrow/stem  transplant    ... 

Bone  marrow/stem  transplant  .... 
,  Lymphocyte  infuse  transplant   ,.., 

Drainage,  lymph  node  iesion   

Drainage,  lymph  node  lesion   

Inciston  of  lymph  channels     

'  Thoracic  duct  procedure  

Thoracic  dud  procedure   


21.48 
24.47 
26.53 
16.90 
7.95 
0.00 
4.53 
4.97 
5.65 
5.00 
18.04 
8.23 
4.11 
8.23 
4.11 
2.26 
2.09 
1.59 
10.94 
0.00 
10.82 
11.19 
13.04 
6.24 
6.12 
2.98 
5.70 
16.40 
21.93 
4.81 
10.50 
7.76 
20.88 
3.71 
5.63 
'    7.29 
10.47 
10.41 
7.31 
9.25 
3.82 
3.82 
21.88 
8.29 
0.00 
14.42 
15.22 
4.77 
15.73 
16.90 
0.00 
2.62 
0.00 
1.49 
1.49 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.07 
1.36 
4.51 
2.23 
2.23 
1.70 
1.98 
5.97 
6.41 
7.42 
12.81 


Non-facil-       ,-     ,. 

jx^  pp      i      Facility 


NA 

NA 

NA 

NA 

NA 

7.99 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

4.74 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5  16 

NA 

NA 

0,00 

NA 

NA 

NA 

NA 

NA 

0,00 

NA 

0.00 

NA 

NA 

000 

0.00 

0,00 

000 

000 

000 

000 

ooo 

000 

3.97 

4.15  ! 

NA 

NA 

NA 

NA  1 

4.50  ' 

6,06 

5  81 

NA 

NA 


9.38 
10.45 
11.13 
6.32 
3.11 
NA 
1.52 
2.54 
3.07 
2.55 
5.99 
3.77 
1.46 
3.18 
1.40 
0.75 
0.75 
0.56 
7  09 
000 
5.69 
6.71 
6.98 
4.62 
3.60 
1.99 
4.14 
7.96 
9.30 
3.60 
5.75 
4.70 
9.10 
2.83 
3.74 
4.31 
5.56 
5.40 
4.56 
528 
288 
2.66 
9  39 
452 
000 
6.28 
6.64 
1.66 
6,76 
7  51 
000 
090 
000 
0,61 
061 
0.00 
0  00 
0,00  i 
0  00 
0.00  ' 
000 
000 
000 
0  00 
0.43 
0.54 
2.51 
0.82 
0.82 
068 
2.10 
442 
377 
5.75 
672 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


facility 
total 


Global 


^r.IL^f^  descnptions  only  are  copynqh,  2003  Ariencan  Medical  Association.  All  Bights  Reser.eo  Acpuoaoie  FARS/DFARS  Apply 
'CopyngW2003Amencan  Dental  Associafion  AJi  rights  ^served 
'•flndk:ates  RVUs  are  not  used  for  Medicare  payment 


2.59 

3.15 

3.20 

1.79 

0.52 

0.46 

0.23 

0.29 

0.46 

0.28 

1.09 

0,52 

0.26 

1,07 

0.53 

0.13 

0.20 

0,17 

048 

0,00 

0.54 

0.48 

0.92 

0.95 

0.80 

0.25 

0.68 

2.31 

2.03 

0.65 

0.90 

0.67 

1.40 

0.48 

0.73 

0.92 

1.40 

1.33 

0.48 

0.48 

0.49 

0.49 

1  62 

0,76 

0.00 

1.56 

1.65 

0.59 

1  68 

2.07 

0.00 

0.14 

0.00 

0.06 

0.06 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.04 

0.05 

0.30 

0.10 

0.10 

0.06 

0.18 

0.43 

0.61 

0.82 

1.89 


NA 
NA 
NA 
NA 
NA 
8  45 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 

797 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.47 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 
NA 
NA 

0.00 

0.00 

0.00 

0.00 : 

0.00  I 

0.00  I 

0.00 

0.00 

0.00 

5.08 

5.56 

NA 

NA 

NA 

NA 

6.66 

12.46 

12.83 

NA 

NA 


33  45 
38  07 
40  86 
2501 

11  58 
NA 

6  28 

7  80 
9  18 
7  83 

25,12 

12  52 
5.83 

1248 

604 

314 

3.04 

2,32 

1851 

0.00 

17  05 

18.38 

20  94 

11,81 

1052 

522 

10,52 

2667 

3326 

906 

17  15 

1313 

31  38 
7  02 

10,10 
12.52 
17.43 
17.14 
1235 
15.01 
7.19 
697 

32  89 
13.57 

000 

22,26 

23.51 

7.02 

24.17 

26.48 

000 

3,66 

0,00 

2.16 

2  16 

0.00 

OOO 

000 

0.00 

0.00 

000 

000 

0,00 

0,00 

1,54 

1.95 

7.32 

3.15 

3.15 

244 

4.26 

10.82 

1079 

13.99 

21  42 


090 
090 
090 
000 
000 
XXX 
000 
000 
000 
000 
000 
000 
ZZ2 
000 

zzz 

000 

zzz 

2ZZ 

090 

YYY 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

YYY 

090 

090 

ZZZ 

090 

090 

YYY 

000 

XXX 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

010 

XXX 

XXX 

000 

010 

090 

090 

090 

090 
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CPTV 
HCPCS2 


38382 
38500 

38505 
38510 
38520 
38525 
38530 
38542 
38550 
38555 
38562 
38564 
38570 
38571 
38572 
38589 
38700 
38720 
38724 
38740 
38745 
38746 
38747 
38760 
38765 
38770 
38780 
38790 
38792 
38794 
38999 
39000 
39010 
39200 
39220 
39400 
39499 
39501 
39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 
39560 
39561 
39599 
40490 
40500 
40510 
40520 
40525 
40527 
40530 
40650 
40652 
40654 
40700 
40701 
40702 
40720 
40761 
40799 
40803 
40801 
40804 
40805 
40806 
40808 
40810 
40812 
40814 
40816 


MOD 


Status 


Descnption 


Physician 

work 

RVUs3 


^4on-factl- 

rty  PE 
BVUs 


Facility 
PE  RVUs 


Mal- 
practice 

RVUs 


Non-facil- 
ity Total 


Facility 
total 


Thoracic  duel  procedure   , 

Biopsy  removal   lymph  nodes      . 
Needle  biopsv.  lymph  riodes 
Biopsy  'emovBi    lymph  nodes 
Biopsy  removal   lymph  nodes 
Biopsy/removai   lymph  nodes 
Biopsyemovai   lymph  nodes 

Explore  deep  nooeis  I   neck  

Removal.  neck.armpii  lesion  

RerrKJvai.  necka^mpi;  lesion  

Removal   peivic  lymph  ncxJes 
Removal,  abdomen  lymph  nodes 
Laparoscopy   lymph  node  Diop  .. 
Laparoscopy   lymphaoenectomy 
Laparoscopy   lymphadenectomy  , 

Laoaroscope  proc  lymonatic  

Remioval  o'  lymph  nodes,  neck  ... 
Removal  o'  lymph  nodes,  neck  ... 
Removal  o'  lymph  nodes,  neck  ... 

Remove  armpit  lymph  nodes  

Remove  armpi!  lymph  nodes   

Remove  thoracic  lymph  nodes  .... 
Remove  abdominal  lymph  nodes 

Remove  groin  lymph  nodes  

Remove  groin  lymph  nodes  

Remove  pelvis  lymph  nodes  

Remove  atxlomen  lymph  nodes  . 

Inject  for  lymphatic  x-ray  

Identify  sentinel  node 

Access  thoracic  lymph  duct  

Blood/lymph  system  procedure  ... 

Exploration  of  chest   

Exploration  of  chest  

Removal  chest  lesion  

Removal  chest  lesion  

Visualization  ot  chest 

Chest  procedure  

Repair  diaphragm  laceration  , 

Repair  paraesophageal  hernia  .... 

Repair  ot  diaphragm  hemia  

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Revision  of  diaphragm  

Resect  diaphragm,  simple 

Resect  diaphragm   complex 

Diaphragm  surgery  procedure  .... 

Biopsy  of  hp  

Partial  excision  of  lip  

Palial  excision  of  lip  

Partial  excision  of  lip  

Reconstruct  lip  with  flap  

Reconstruct  lip  with  flap  

Partial  removal  of  lip  '. 

Repair  lip  

Repair  lip  _ 

Repair  lip 

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip.nasai  

Reoair  cleft  lip,  nasal  

Repair  clef!  Itp/nasal  

Lip  surgery  procedure  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Removal,  'o'eigr  body,  mouth  .... 
Removal,  foreign  body,  mouth  .... 

Incision  of  lip  fold   

Biopsy  of  mouth  lesion  

Excision  of  mouth  lesion   

Excise/repair  mouth  lesion  

Excisejrepair  mouth  lesion  

Excision  of  mouth  lesion   


-I- 


10.02 

3.73 

1.13 

6.39 

6.63 

6.04 

7.93 

5.88 

6.88 

14.06 

10.43 

10.77 

9.20 

14.60 

16.50 

0.00 

8.19 

13.53 

14.46 

9.97 

13.03 

4.86 

4.86 

12.88 

19.87 

13.15 

16.50 

1.28 

0.52 

4.42 

0.00 

6.07 

11.72 

13.54 

17.32 

5.58 

0.00 

13.11 

16.24 

94.46 

16.01 

15.32 

1633 

13.24 

1433 

13.29 

11.93 

17.40 

0.00 

1.21 

4.26 

4.67 

4.64 

7.51 

908 

5.37 

3.62 

4.24 

5.28 

12.72 

15.76 

12.97 

13.47 

14.64 

0.00 

1.16 

2.52 

1.23 

2.67 

0.31 

0.95 

1.30 

2.30 

3.40 

3.65 


NA 

3.83 

2.16 

5-71 

NA 

NA 

NA 

NA 

NA 

NA 

Ni 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.81 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

^4A 

0.00 

1.87 

6.15 

6.90 

741 

NA 

NA 

6.65 

5.62 

6.59 

7.24 

NA 

NA 

NA 

NA 

NA 

0.00 

2.24 

3.21 

2.58 

3.44 

1.39 

2.32 

2.41 

3.27 

4.79 

4.98 


5.81 
2.12 
0.79  ! 

3  54 
409 
339 

4  45 
4  53 
404 
8  52 
599 
5.39 
400 
567 
7.24 
0.00 
8.19  i 

11.18 
11  70 
5.06 
6-25 
1  59 
1  69 
6.29 
9.05 
5.91 
8.53 
080 
0.45 

3  43 

0.00 ; 

4.51  ' 
6-43  ' 
6-61 
8.31 

4  65  I 
000 
653 
7-25 

33-85 
7.99 
7-16 
7.41 
6.28 
6.66 
7.41 
6.34 
9.31 
0.00 
0.62 
495 
484 

5  09 
698 
7.94 
5.25 
386 
530 
6.03 
9.63 

11.92 

8.56 
10.62 
10.93 

0.00 

1.16 

2.05 

1.13 

2.00 

0.96 

1.09 

1.23 

1.80 

332 

343 


1.29 
0.34 
0.11 
0.46 

0  62 
0.58 
.0.76 
060 
083 
1.75 
1-16 
1.27 
1.07 
0-96 

1  58 
0.00 
0.72 
1.23 
1.32 
0.83 
1.08 
066 
060 
1  05 
1-80 
1-19 
1.92 
0.11 
005 
0-20 
0.00 
0.87 
1.75 
1.98 
2.52 
0.83 
000 
1  65 
2.01 
4.22 
2-19 
1  99 
2.19 
1  65 
1.82 
1-86 
1.62 
236 
0.00 
0.07 
0.37 
0.46 
050 
0.82 
0.98 
056 
037 
0.47 
0.58 
1.11 
1.63 
1.21 
1.57 
1.69 
0.00 
0.11 
0.22 
0.11 
0.20 
002 
0.08 
0.11 
0  20 
031 
0.32 


NA 

7-90 

3.40 

1256 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.20 

NA 

NA 

0-00 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

3.15 

10-78 

12.03 

1255 

NA 

NA 

12.58 

9.61  ' 

11  30 

13  10 

NA  i 

NA  ' 

naI 

NA  { 
NA 
0.00 
3.51 
5.95 
392 
6.31 
1  72 
3.35 
382 
5-77 
850 
8.95 


Global 


17.12 

6.19 

2.03 

10.39 

11.34 

10.01 

13.14 

11.01 

11.75 

24.33 

17-58 

17.43 

14.27 

21.23 

25.32 

0.00 

17.10 

25.94 

27.48 

15.86 

20.36 

711 

7.15 

20.22 

30.72 

2025 

26  95 

2.19 

1.02 

8.05 

0.00 

11.45 

19  90 

22.13 

28  15 

11  06 

000 

21.29 

25.50 

132.53 

26.19 

2447 

25.93 

21.17 

22.81 

22.56 

19.89 

29.07 

0.00 

1.90 

9.58 

9.97 

10.23 

15.31 

18.00 

11.18 

7.85 

10.01 

11.89 

23.46 

29.31 

22.74  i 


25.66  I 
27  26 
0.00  i 
2.43  I 
4.79 
2.47 
4.87 
1.29 
2.12 
2.64 
4.30  ! 
7.03  ! 
7.40 


090 

010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 

zzz 
zzz 

090 
090 
090 
090 
000 
000 
090 
YYY 
090 
090 
090 
090 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
010 
000 
010 
010 
010 
090 
090 


'  CPT  codes  and  descriptions  only  are  copynght  2003  American  Medical  Association.  All  Rigtits  Reserved  Applicable  FARSTOFARS  Apply 
^Copynght  2003  Amencan  Dental  Association  All  nghts  reserved. 
3  ♦Indicates  RVUs  are  not  used  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOO       Status 


Descnption 


408'8  .... 

A 

40819  .... 

40820  .... 

40830  .... 

40831  .... 
40840  .... 

A 
A 
A 
A 
R 

40842  ... 

R 

40843  .... 

R 

40844  .... 

R 

40845  .... 

R 

40899  .... 
41000  .... 

41005  .... 

c 

A 

A 

41006  .... 

A 

41007  .... 

41008  .... 

41009  ....- 

A 
A 

A 

41010  .... 

41015  .... 

41016  .... 

41017  .... 

41018  .... 
41  100  ... 

A 
A 
A 
A 
A 
A 

41105  .... 

41108 ,.;. 

41110  .... 

A 
A 
A 

41112  .... 

A 

41113  .... 

41114  .... 

41115  .... 

A 
A 

A 

41116  .... 

A 

41120  .... 
41130  .... 
41135  .... 

A 
A 
A 

41140  .... 
41145  ... 

A 

A 

41150  .... 

A 

41153  .... 

A 

41155  ... 
41250  .... 

A 
A 

41251  .... 

41252  ... 
41500  ^.. 
41510  .... 
41520  .... 
41599  ... 

A 
A 

'a 

A 
A 
C 

41800  .... 

41805  ... 

41806  .... 

A 
A 

A 

41820  ... 

R 

41821  .... 

41822  .... 

41823  .... 

R 
R 

R- 

41825  ....- 

41826  .... 

A 
A 

41827  ... 

41828  ... 
41830  .... 
41850  .... 
41870  .... 

A 
R 
R 
R 

R 

41872  .... 

R 

41874  .. 

R 

41899  ... 
42000  ... 
42100  .... 
42104  .... 

42106  ... 

42107  .... 
42120  .... 

c 

A 
A 
A 
A 
A 
A 

42140  .... 

A 

42145  .... 
42160  .... 

A 
A 

42180  .... 

A 

42182  .... 
42200  ... 

A 

A 

Excise  oral  mucosa  tor  graft  ... 

Excise  lip  or  cheeK  fold  

Treatment  o'  mouttn  lesion  

Repair  moutn  laceratior  

Repair  mouth  laceration  

Reconstruction  of  mouth   

Reconstruction  of  mouth   

Reconstnjction  of  rnouth  

Reconstruction  of  mouth   

Reconstruction  of  mouth   

Mouth  Surgery'  proceoure  , 

Drainage  of  mouth  lesion  , 

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Incision  of  tongue  fold  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Biopsy  of  tongue      

Biopsy  of  tongue      

Biopsy  of  floor  of  mouth  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion   

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  fold  

Excision  of  mouth  lesion   

Partial  removal  of  tongue  

Partial  removal  of  tongue  .._ 

'  Tongue  and  neck  surgery  

Removal  of  tongue    

Tongue  removal   neck  surgery 
Tongue  mouth,  jaw  surgery   .... 
Tongue,  mouth,  neck  surgery  .. 
Tongue.  iaw.  &  neck  surgery  ... 

Repair  tongue  laceration  ..„ 

Repair  tongue  laceration  

Repair  tongue  laceration  

Fixation  of  tongue    

Tongue  to  lip  surgery  

Reconstruction,  tongue  fold   

Tongue  and  mouth  surgery  

Drainage  o'  gum  lesion     

Remova  foreign  txxly.  gum  

Removal  foreign  txxly. jawtione 
Excision   gum   each  quadrant  .. 

Excision  of  gum  flap  .-.. 

Excision  of  gum  lesion  

Excision  of  gum  lesion     

Excision  o'  gum  lesion       

Excision  of  gum  lesion  , 

Excision  0*  gum  iesion  , 

Excision  of  gum  lesion  , 

Removal  of  gum  tissue  

Treatment  of  gum  lesion  

Gum  graft  

Repair  gum  

Repair  tooth  socket  

Dental  surgery  procedure 

Drainage  mouth  roof  lesion  

Biopsy  roof  of  mouth  

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof 

Remove  palate/lesion  

Excision  0'  uvula     

Repair  palate  pharynx/uvula  .... 

Treatment  nxiuth  roof  lesion  

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate    


i 


Physician 

work 

RVUs' 


2.40 

2.40 

1.27 

1.75 

2.45 

8.68 

8.68 

12.03 

15.92 

18.47 

0.00 

1.29 

1.25 

3.22 

3.08 

3.35 

3.57 

1.05 

3.94 

4.05 

4.05 

5.07 

1.62 

1.41 

1.04 

1.50 

2.71 

3.17 

8.42 

1.73 

2.43 

9.71 

11.09 

22.96 

25.35 

29.89 

22.91 

23.63 

27.56 

1.90 

2.26 

2.95 

3.69 

3.40 

2.71 

0.00 

1.16 

1.23 

2.67 

0.00 

0.00 

2.30 

3.28 

1.30 

2.30 

3.40 

3.07 

3.33 

0.00 

0.00 

2.58 

3.07 

0.00 

1.22 

1.30 

1.63 

2.09 

4.41 

6.13 

1.61 

8.00 

1.79 

2.49 

3.81 

11.93 


Non-fadl- 

ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-taal- 
ity  Total 


Facility 
total 


5.23 
4.45 
2.74 

3.12 
3,66 
869 
8.79 
11.01 
13,98 
16.03 
0.00 
2,50 
2.71 
4,44 
4,23 
458 
4,92 
3.51 
5.43 
5.51 
5.43  '■ 
5.87 
2,58 
2,48 
2.23 
2.55 
4.30 
4.66 
8.86 
3,47  • 
428 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 
3.12  I 
3,63 
4.22 

NA 

NA 
4,12 
0.00 
2.70 
2.77 
3.66 
000 
0.00 
4.14 
5.89 
3.30 
3.89 
5.68 
4.44 
498 
000 
0.00 
4.68 
4.74 
0.00 
2.76 
2,30 
280 
3.76 
6.14 

NA 
2.50 

NA 
3.63 
343 
4.29 

NA 


3.58 
2.96 
2.37 
2.56 
3.12 
7.45 
7  19 
871 
11  90 
13,70 
000 
1.42 
1.64 
3.49 
3.34 
3.53 
3.90 
3.51 
4.11 
4.12 
4.20 
4.32 
1.44 
1.33 
1.14 
1.35 
2.74 
3.02 
6.37 
2.60 
2.81 
7,67 
8.45 
14.99 
16.24 
19.39 
15,66 
16.13 
18.18 
1.65 

1  96 
2.31 
3.67 
3.15 
3.25 
0.00 
1.47 
2.38 
3.19 
000 
0.00 
1.34 

4  15 
2.38 
2.93 
3.89 
3.38 
3.62 
OOO 
000 
357 
3.32 
0.00 
1.27 
1,38 
1.57 

2  S5 
4,24 

5  62 
2  39 
6,69 
2,69 
2  15 
309 
9  10 


'  CPT  codes  and  descriptions  only  are  ;cx:!vriqW  2003  Amencan  Hiiedical  I 
^Copyright  2003  Amer-can  Dentai  Association   All  ngtits  reserved, 
3»lr.dicates  RVUs  are  not  used  lor  Medicare  payrr^ent 


Asioaatkjn,  All  Rights  Resented  Applicable  FARS'DFARS  Apply 


0,17 
0.20 
0.10 
0.17 
0.25 
095 

0  78 

1  01 
1.95 
1.76 
0.00 
0.11 
0.11 
0.30 
0.26 
0.29 
0.30 
0.07 
0.35 
0.34 
0.38 
0.42 
0,14 
0.12 
0.10 
0.13 
0.24 
0.28 
0.77 
0.16 
0.20 
0.84 
0.97 
1.99 
222 
2.53 
2.00 
2,05 
2.42 
0.18 
0.22 
0.28 
0.31 
0.29 
0.23 
0.00 
0.11 
0.11 
0.26 
0.00 
0.00 
0.29 
0.35 
0.12 
0.20 
0.30 
0.26 
0,28 

0  00 
0.00 
0.22 
0.28 
0.00 
0.12 
0.12 
0.14 
019 
038 
0.53 
0,14 
067 
0,16 
0.23 
0.32 

1  16 


7  80 

705 

4.11 

5.04 

6.36 

1832 

1825 

24  05 

31,85 

36,26 

0,00 

390 

4,07 

7  96 

7  57 

8,22 

8,79 

4,63 

972 

9.90 

9,86 

11,36 

4  34 

4  01 

3,37 

4  18 

7,25 

8,11 

18.05 

5.36 

6,91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.20 

6.11 

7.45 

NA 

NA 

7,06 

000 

3.97  I 

4.11  I 

6.59 

0.00 

0.00 

6.73 

9  52 

472 

6.33 

938 

7  77 

859 

0.00 

0.00 

7.48 

8.09 

0.00 

4.10 

3.72 

4.57 

604 

1093 

NA 

425 

NA 

5.58 

6.15 

8.42 

NA 


6.15 
556 

3  74 
448 
582 

17,08 

16  65 

21  75 

29  77 

33  93 

0.00 

2  82 

300 

7.01 

668 

7.17 

7.77 

463 

840 

8.51 

863 

981 

320 

286 

2  28 
2,98 
5.69 
647 

15  56 

4  49 
5.44 

18.22 
20.51 
39.94 
43.81 
51  81 

40  5:- 

41  81 
48  16 

3  73 
4,44 
554 
7,67 
6,84 

6  19 
000 
2.74 
3.72 
6,12 
000 
000 
393 
7.78 
380 

5  43 

7  59 

6  71 
7.23 
000 
000 
5  37 
6.67 
000 
2  61 
280 
334 
5  13 
9  03  I 

12.28 
4.14 

15.36 
464 
4.87 
7.22 

22  19 


Global 


090 

090 

010 
010 
010 
090 
090 
090 
090 
090 
YYY 
01 0 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
YYY 
010 
010 
010 
000 
000 
010 
090 
010 
010 
090 
010 
010 
000 
000 
090 
090 
YYY 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
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Addendum  B.— Relative  Value  Uni-s  (BVUS)  and  Related  Infobma'on— Continued 


CPTV 
HCPCS' 


MOD       Status 


42205 
42210 
42215 
42220 
42225 
42226 
42227 

A 
A 
A 

A 
A 
A 

A 

42235 

A 

42260 

A 

42280 

A 

42281 
42299 
42300 

A 
C 

A 

42305    ... 

A 

42310 
42320 
42325 

A 
A 
A 

42326 
42330 
42335 

A 
A 

A 

42340 

A 

42400 

A 

42405       . 

A 

42408  .. 

42409  ... 

A 

A 

42410  .... 

A 

42415    ... 

A 

42420 

42425  ... 

42426  ... 
42440  .  .. 

A 
A 
A 

A 

42450      .. 
42500      ,. 
42505      .. 

A 
A 
A 

42507  .. 

42508  .. 

42509  .. 

A 
A 

A 

42510  .... 
42550     .. 



A 
A 

42600 

A 

42650 
42660 
42665 

A 
A 
A 

42699  . 

42700  . 
42720    ... 
42725       . 
42800 
42802 
42804 
42806       . 
42806 

C 

A 
A 
A 
A 
A 
A 
A 
A 

42809 

A 

42810 

A 

42815 

A 

42820 

A 

42821 

A 

42825 

A 

42826 

A 

42830       . 

42831 

A 

A 

42835 

A 

42836     . 
42842       . 

A 

A 

42844 

A 

42845       . 
42860 
42870      .. 

A 
A 
A 

4289C 

A 

42892 
42894 
42900 

A 
A 
A 

42950 

A 

42953 
42955 

A 
A 

Description 


Reconstruct  cleft  palate 

Reconstaict  cleft  palate 

Reconstruct  cleft  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Lengtfiening  of  palate 

Lengthening  of  palate 

Repair  palate  

Repair  nose  to  lip  fistula  , 

Preparation,  palate  mold  , 

Insertion,  palate  prosthesis  ... 

Palate/uvula  surgery  , 

Drainage  of  salivary  gland  ..... 
Drainage  o'  salivary  gland  ..... 
Drainage  of  salivary  gland  .... 
Drainage  of  salivary  gland  .... 

Create  salivary  cyst  drain 

Create  salivary  cyst  drain  

Removal  of  salivary  stone 

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Biopsy  of  salivary  gland  

Biopsy  of  salivary  gland  

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst  

Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  .... 

Excise  submaxillary  gland  

Excise  sublingual  gland     

Repair  salivary  duct 

Repair  salivary  duct 

Parotid  duct  diversion 

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion 

Injection  for  salivary  x-ray  

Closure  of  salivary  fistula  

Dilation  of  salivary  duct  

Dilation  of  salivary  duct  

Ligation  of  salivary  duct  

SaI'vary  surgerv'  procedure   .... 

Drainage  of  tonsil  abscess  

Drainage  of  throat  abscess  .... 
Drainage  of  throat  abscess  .... 

Biopsy  of  throat  

Biopsy  of  throat  

Biopsy  of  upper  nose/throat  ... 
Biopsy  of  upper  nose/throat  ... 

Excise  pharyrx  lesion   

Pemcve  pharynx  foreign  body 

Excision  of  neck  cyst  

Excision  of  neck  cyst  

Remove  tonsils  and  adenoids 
Remove  tonsils  and  adenoids 

Removal  o*  tonsils     

Remcvai  o*  tonsils     

Removal  o*  adenoids  

Removal  o*  adenoids  

Renxival  of  adenoids  

Removal  of  adenoids  

Extensive  su'gery  of  throat  .... 
Extensive  surgery  of  throat  .... 
Extensive  su'ge'^  of  throat  .... 

Excision  o*  tonsil  tags   

Excision  of  lingual  tonsil  

Partial  renxjval  of  pharynx   

Revision  of  pharyngeal  walls 
Revision  of  pharyngeal  walls 

Repair  throat  wounc  „. 

Reconstruction  of  throat  

Repair  throat,  esophagus  

Surgical  opening  o*  throat  


Physician      Non-faal- 

work  ity  PE 

RVUs3  RVUs 


Facility 
PE  RVUs 


t^ai- 

practice 

RVUs 


Non -facil- 
ity Total 


Facility 
total 


13.21 
14.42 
8.77 
6.96 
9.48 
9.95 
9.47 
7.83 
9.74 
1.53 
1.92 
0.00 
1.92 
6.04 
1.55 
2.34 
2.73 
3.76 
220 
3.29 
4.57 
0.78 
3.27 
4.51 
2.79 
9.29 
16.79 
19.48 
12.95 
21.14 
6.93 
4.59 
4.28 
6.14 
6.08 
9.05 
11.47 
8.10 
1.24 
4.79 
0.77 
1.12 
2.52 
0.00 
1.61 
5.39 
10.66 
1.38 
1.53 
1.23 
1.57 
2.29 
1.80 
3.23 
703 
3.89 
4.27 
3.40 
3.36 
2.56 
2.69 
2.29 
3.16 
8.71 
14.23 
24.15 
2.21 
5.37 
12.87 
15.74 
22.75 
5.22 
8.05 
8.91 
7.35 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.34 

2.03 

2.96  1 

0.00  I 

299 

NA 

2.37  I 

3.56 

359 

460 

3.33 

3.94 

5.20 

1.77 

4.21 

5.11 

3.59 

NA 

NA 

NA 

NA 

NA 

NA 

5.73 

5.52 

6.99 

NA 

NA 

HA 

NA 

13.07 

5.90 

1.18 

1:50 

3.60 

0.00 

2.78 

5.10 

NA 

2.25 

4.43 

4.01 

4.16 

3.21 

2.39 

490 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


946 
10.65 
7.65 
5.71 
7.76 
7.97 
743 
542 
753 
0.89 
1.92 
0.00 

1  85 
5.00 
1.56 
2.13 
2.26 
315 
1.89 
340 
4,33 
0.72 
2.50 
4.10 
3.13 
6.71 

11.38 
12.90 
9.17 
13.57 
512 
4.29 
4.24 
5.42 
526 
7  10 
8.50 
617 
0.42 
4.57 
0.72 
0.85  i 
3.01 
0.00 
1.75 
386 
8.08 
1.42 
1.96 
1.81 
1.94 
1.95 
1.39 
341 
5.47 
3.51 
372 
3.35 
324 

2  65 
2.90 

2  66  I 

3  17  ' 
6.82 

10.13 

16.28 

260 

4  83 
9  -iA 

11  01 

15  23 

3  73 

668 

7  59 

5  62 


Global 


098 

NA 

2365 

090 

1.49 

NA 

26.56 

090 

1  15 

NA 

17.57 

090 

0.49 

NA 

13.I8 

090 

0.90 

NA 

1815 

090 

0.87 

NA 

1879 

090 

084 

NA 

1774 

090 

0.59 

NA 

13.84 

090 

1  02 

20.10 

18.29 

090 

0  14 

370 

256 

010 

017 

5.05 

4  01 

010 

000 

0.00 

0.00 

YYY 

018 

509 

395 

010 

0.55 

NA 

11  59 

090 

0.13 

4  05 

324 

010 

0.20 

6.10 

4  67 

010 

0.20 

6.52 

5.19 

090 

0.41 

8.77 

7,32 

090 

019 

5.72 

4.28 

010 

0.28 

7.51 

6.97 

090 

0.41 

10.18 

9.31 

090 

0.07 

2.62 

1  57 

000 

029 

777 

606 

010 

0.41 

10  03 

9  02 

090 

0.24 

662 

616 

090 

0.92 

NA 

16  92 

09C 

1.51 

NA 

29  68 

090 

1.74 

NA 

3412 

090 

1.17 

NA 

23.29 

090 

1.88 

NA 

36  59 

090 

0.61 

NA 

12.66 

090 

0.41 

10.73 

9  29 

090 

0.36 

1016 

8  88 

090 

0.53 

13.66 

12  09 

090 

0.79 

NA 

12  13 

090 

0.77 

NA 

16  92 

090 

1  49 

NA 

21  46 

090 

068 

NA 

14.95 

090 

007 

1438 

1  73 

000 

0.41 

11.10 

9.77 

090 

0.07 

202 

1.56 

000 

0.08 

270 

2  05 

000 

0.20 

632 

5.73 

090 

0.00 

000 

0.00 

YYY 

0.14 

453 

3.50 

010 

047 

10.96 

9.72 

010 

0.96 

NA 

19.70 

090 

0  12 

3.75 

2.92 

010 

0.13 

6.09 

3.62 

010 

0.11 

5.35 

3.15 

010 

014 

5.87 

3.65 

010 

0.20 

570 

4.44 

010 

0.16 

435 

3.35 

010 

030 

8  43 

694 

090 

064 

NA 

13  14 

090 

034 

NA 

7.74 

090 

036 

NA 

8  35 

090 

0.29 

NA 

704 

090 

0.28 

NA 

6.88 

090 

0.22 

NA 

5.43 

090 

0.23 

NA 

5.82 

090 

020 

NA 

5.15 

090 

0.26 

NA 

6.59 

090 

0.73 

NA 

1626 

090 

1.25 

NA 

25.61 

090 

2.11 

NA 

42.54 

090 

0.19 

NA 

5.00 

090 

0  46 

NA 

10.66 

090 

1.09 

NA 

23.40 

090 

1.37 

NA 

28.12 

090 

1.97 

NA 

39.95 

090 

0.47 

NA 

9.42 

CO 

0.70 

NA 

15.43 

090 

087 

NA 

17.37 

090 

0.76 

NA 

13.73 

090 

'  CPT  codes  and  oescnpiions  only  are  copyrigtit  2003  American  Medical  Association  All  flights  Reserved.  Applicable  FARS/DFARS  A(^ 

^Copyright  2005  American  Dental  Association  All  ngnts  reserved. 
'+lndicates  RVUs  are  not  jsed  for  Medicare  payment 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
hCPCS-^ 


MOD        Status 


Description 


42960  ... 

A 

42961  ... 

A 

42962  ... 

A 

42970  .... 

A 

42971  .... 

A 

42972  .... 

A 

42999  ... 

C 

43020  ... 

A 

43030  .... 

A 

43045  .. 

A 

43100  ... 

A 

43101  .... 

A 

43107  .... 

A 

43108  ... 

A 

43112  ... 

A 

43113  .... 

A 

43116  .... 

A 

43117  ... 

A 

43118  ... 

'I. 

A 

43121  .  .. 

A 

43122  .... 

A 

43123  ... 

A 

43'24  .. 

A 

43 '3C  .. 

A 

43'35  .. 

A 

4320C  ... 

; 

A 

43201  ... 

A 

43202  ... 

A 

43204  ... 



=A 

43205  .... 

A 

43215  ... 

A 

43216  ... 

A 

43217   . 

A 

43219  ... 

A 

43220  .. 

A 

43226  .... 

A 

43227  .. 

A 

43228  . . 

A 

43231  ... 

A 

43232   . 

A 

43234  .. 

A 

43235  .. 

A 

43236  ... 

' 

A 

43237  ,. 

A 

43238  .. 

A 

43239  .. 

A 

43240  .. 

A 

43241   . 

A 

43242  .. 

A 

43243  .. 

A 

43244   . 

A 

43245   . 

A 

43246 

A 

43247  .. 

A 

43248  ... 

A 

43249  ... 

A 

43250  .. 

A 

4325'   .. 

- 

A 

43255  ,. 

A 

43256 

A 

43258  ... 

A 

43259  ... 

A 

43260  .. 

A 

43261   . 

A 

43262   . 

A 

43263   . 

A 

43264  ,. 

A 

43265  .. 

A 

43267  ... 

A 

43268  .. 

A 

43269  ,. 

A 

4327' 

A 

43272  .. 

A 

43280  .. 

A 

43289  .... 

C 

Control  throat  bleeding  

Control  throat  bleeding  

Control  throat  bleeding  

1  Control  nose.throat  bleeding  ... 

Control  nose/throat  bleeding  ... 

I  Control  nose/throat  bleeding  ... 

Throat  surgery  procedure  

Incision  of  esophagus  

I  Throat  muscle  surgery   

i  Incision  of  esophagus   

.  Excision  of  esophagus  lesion  .. 
Excision  of  esophagus  lesion  .. 

Removal  of  esophagus  

Removal  of  esophagus  

Removal  of  esophagus  

Removal  of  esophagus   

Palial  -emoval  of  esophagus  . 
,  Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  . 

Removal  of  esophagus   

Removal  of  esophagus  pouch 
Removal  of  esophagus  pouch 

Esophagus  endoscopy  

Esoph  scope  w/submucous  inj  , 
Esophagus  endoscopy,  biopsy 

Esoph  scope  w.  sclerosis  inj  

Esophagus  endoscopy/ligation  . 

Esophagus  endoscopy  

Esophagus  enaoscopy/lesion  ... 

Esophagus  endoscopy  

Esophagus  e^acscopy  

Esoph  endoscopy,  dilation   

Esoph  ei'doscopy,  dilation  

Esoph  endoscopy,  repair 

Esoph  endoscopy   ablation  

Esoph  endoscopy  wus  exam  .. 
Esoph  endoscopy  w  us  fn  bx  ... 

Upper  Gl  endoscopy,  exam  

Uppr  gi  endoscopy,  diagnosis  .. 

Uppr  gi  scope  wsubmuc  inj  

Endoscopic  us  exam,  esoph  .... 
Uppr  gi  endoscopy  w/us  fn  bx  . 
Upper  GI  endoscopy,  biopsy  .... 
Esoph  endoscope  w/drain  cyst 
Upper  Gl  endoscopy  with  tube 
Uppr  gi  endoscopy  w//us  fn  bx  . 
Upper  gi  endoscopy  &  inject  .... 
Upper  Gl  endoscopy/ligation  .... 

Uppr  gi  scope  dilate  stnctr  

Place  gastrostomy  tube  

Operative  upper  Gl  endoscopy 
Uppr  gi  endoscopy/guide  wire  .. 

Esoph  endoscopy,  dilation  

Upper  Gl  endoscopy/tumor  

Operative  upper  Gl  endoscopy 
Operative  upper  Gl  endoscopy 

Uppr  gi  endoscopy  w  stent   

Operative  upper  Gl  endoscopy  . 
Endoscopic  ultrasound  exam  ... 
Enao  cholangiopancreatograph 
Enoo  cholangiopancreatograph 
Endo  chola.igiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Enoo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 

Laparoscopy,  'undoplasty  

Laparoscope  p'oc  esoph  


CPT  codes  arKi  descriptions  only  are  copyright  2003  American  Medical  i 
'Copyright  2003  Amencan  Dental  Association  All  nghts  reser^yed 
'♦Indicates  RVUs  are  not  jsed  for  Medicare  payment. 


Physician 

work 

RVUs3 


2.32 

5.56 

7.tO 

5.40 

6.17 

7.16 

0.00 

8.04 

7.65 

20.01 

9.14 

16.15 

39.77 

34.00 

43.25 

35.07 

31.04 

39.77 

33.01 

29.02 

39.77 

33.01 

27.16 

11.68 

16B1 

1.58 

2.08 

1.88 

3.75 

3.77 

2.59 

2.39 

2.88 

2.78 

2.09 

2.33 

3.58 

3.75 

3.17 

4.45 

2.00 

2.38; 

2.90 

3.97 

5.00 

2.85 

6.82 

2.58 

7.27 

4.54 

5.02 

3.16 

4.31 

3.37 

3.13 

2.88 

3.18 

3.68 

4.79 

4.33 

4.52 

5.17 

5.93 

6.23 

7J5 

7.25 

8.85 

9.96 

7.35 

7.35 

8.16 

7.35 

7.35 

17.15 

0.00 


Non-facil- 
ity PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.05 
4.75 
5.47 
NA 
NA 
NA 
NA 
6.89 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.30 
5.12 
6.42 
NA 
NA 
5.67 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 


Facility 
PE  RVUs 


2.03 
4,90 
5.80 
366 
503 
5.53 
0.00 
568 
5.85 

10.48 
627 
7.79 

16.94 

14.23 

17.98 

15.06 

16.90 

16.17 

13.76 

12.51 

16.38 

13.98 

13.02 
7.61 
7.96 
1.10 
1.28 
0.97 
1.56 
1.57 
1.24 
1.20 
1.23 
1  38 
099 
1.06 
1.49 
1.59 
1.34 
1.86 
0.90 
1.08 
1.27 
1.63 
1.99 
1.25 

2.69  I 
1.15  I 

2.82 
1.86 

2.03 
1.36  i 
1.76  i 
1.44 

1.37 
1.27 
1.37 

1.55 

1.94 

1.78 

1.86 

2.06 

2.33 

2.44 

2.84 

2.82 

3.37 

3.76 

2.84 

2.94 

3.13 

2.83 

2.84 

7.40 

0.00 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


0.20 

0.48 

0.61 

0.44 

0.54 

0.65 

0.00 

0.84 

0.72 

2.58 

0.95 

2.17 

3.94 

4.53 

4.40 

5.19 

3.14 

4.21 

4.27 

4.12 

3.92 

4.75 

3.54 

1.27 

2.22 

0.13 

0.14 

0.14 

0.22 

020 

0.20 

0.18 

0.20 

0.19 

0.14 

0.14 

0.22 

0,30 

024 

0,31 

0  16 

0.16 

0.17 

0.26 

026 

0.17 

0.43 

0.17 

0.35 

0-25 

0.25 

0,22 

029 

0,20 

0,18 

0  18 

0,20 

0,23 

0  24 

028 

0  26 

0,26 

0-32 

0.35 

0.41 

0.34 

0.49 

0.50 

0.41 

0.41  I 

0.34 

0.41 

0.41 

2.11 

000 


NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.76 
6.97 
7.49 
NA 
NA 
NA 
NA 
9.97 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.46 
7.66 
9.49 
NA 
NA 
8.69 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
.  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 


455 

10  94 

13.51 

9.50 

11.74 

13.34 

0.00 

14.56 

14.22 

33.07 

16.36 

26.11 

60.65 

52  76 

65.63 

55,32 

51  08 

60.15 

51.04 

45.65 

60.07 

51.74 

43.72 

20  56 

26  19 

281 

350 

2.99 

5.53 

5  54 

4  03 

3.77 

4.31 

4.35 

3.22 

3.53 

5.29 

5.64 

4  75 

6.62 

3.06 

3.62 

434 

586 

7.25 

4.27 

9.94 

3.90 

10.44 

6.65 

7.30  ' 

4.74 

6.36 

5.01 

4  68 

4.33 

4.75 

5.46 

697 

639 

6.64 

7.49 

8  58 

9.02 

1060 

10.41 

12.71 

14.22 

10.60 

10.70 

11,63 

10.59 

10.60  \ 

26.66  1 

0  00 


010 

090 
090 
090 
090 

090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
GOG 
000 
000 
090 
YYY 


Asso  ffltion.  All  Rights  Resen/ed  Applicable  FARS/OFARS  Apply. 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD   I    Status 


43300 
43305 
43310 
43312 
43313 
43314 
43320 
43324 
43325 
43326 
43330 
43331 
43340 
43341 
43350 
43351 
43352 
43360 
43361 
43400 
43401 
43405 
43410 
43415 
43420 
43425 
43450 
43453 
43456 
43458 
43460 
43496 
43499 
43500 
43501 
43502 
43510 
43520 
43600 
43605 
43610 
43611 
43620 
43621 
43622 
43631 
43632 
43633 
43634 
43635 
43638 
43639 
43640 
43641 
43651 
43652 
43653 
43659 
43750 
43752 
43760 
43761 
43800 
43810 
43820 
43825 
43830 
43831 
43832 
43840 
43842 
43843 
43846 
43847 
43848 


Description 


Repair  of  esophagus  

Repair  esophagus  and  fistula  .. 

Repaif  of  esophagus  

Repair  esophagus  ana  fistula   .. 

Esophagopiasty  congenital  

Tracheo-esophagoplastv  cong  . 
Fuse  esophagus  &  stomach  .... 
Revise  esophagus  &  stomach  . 
Revise  esophagus  &  stomach  . 
Revise  esophagus  &  stomacti  . 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  iritestme 
Fuse  esophagus  .*.  intestine 
Surgical  opening,  esophagus 
Surgical  opening,  esophagus     . 
Surgical  opening   esophagus  ... 

Gastrointestinal  repair      

Gastrointestinal  repar  

Ligate  esophagus  veins   

Esophagus  surgei>  for  vems  ... 

Ligate/staple  esophagus   .  „ 

Repair  esophagus  wound   

Repair  esophagus  wound   

Repair  esophagus  opening  

Repair  esophagus  opening  

Dilate  esophagus     

Dilate  esophagus      

Dilate  esophagus 

Dilate  esophagus       

Pressure  treatment  esophagus 
Free  lejunum  flap   microvasc 
Esophagus  surgery  procedure  . 
Surgical  opening  of  stomach  .... 

Surgical  repar  o'  stomach   

Surgical  repar  of  stomach   

Surgical  opening  of  stomacti  .... 

Incision  of  pylonc  muscle  

Biopsy  of  stomach  

Biopsy  of  stomach  

Excision  of  stomach  lesion  

Excision  o*  stomach  lesion  

Removal  o*  stomach  

Remova'  of  stomach   

Removal  of  stomach   

Remova!  o*  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  o*  stomach  partial  .... 
Removal  o<  stomach,  partial  .... 
Removal  of  stomach  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 

Vagotomy  &  pylorus  repair  

Vagotomy  &  pylorus  repair  

Laparascopy    vagus  nerve  

Laparoscopy  vagus  nen^e  

Laparoscopy   gastrostomy  

Laparoscope  proc   stom    

Place  gastrostomy  tut>e  

Nasalorogastnc  w'stent  

Change  gastrostomy  tutie  

Reposition  gasfostomy  tube  .... 

Reconstruction  of  pylorus    

Fusion  ol  stomach  and  bowel  .. 
Fusion  of  stomach  and  bowel  .. 
Fusion  of  stomach  and  bowel  .. 

Place  gastrostomy  tube       

Place  gast^ostomv  tube       

Place  gastrostomy  tube      

Repair  of  stomach  lesior     

Gastropiasry  for  obesity     

Gastroplasty  'or  obesity    

Gastric  b/pass  'or  obesrty 

Gastnc  bypass  'or  obesity  , 

Revision  gastroplasty  


Physician 

work 

RVUs3 


9.09 

17.29 

25.25 

2BJ2B 

45.02 

48.96 

19.82 

20.45 

19.95 

19.63 

19.66 

20.02 

19.50 

20.73 

15.69 

18.25 

15.17 

35.50 

40.27 

21.06 

21.96 

19.90 

13.39 

24.66 

14.27 

20.91 

1.37 

1.50 

2.56 

3.04 

3.78 

0.00 

0.00 

10.99 

19.93 

23.00 

13.01 

9.93 

1.90 

11.91 

14.52 

17.74 

29.87 

30.55 

32.34 

22.46 

22.46 

22.97 

24.98 

2.06 

28.83 

29.48 

16.92 

17.17 

10.09 

12.08 

7.69 

000 

4.46 

0.68 

1.09 

2.00 

13.61 

14.57 

15.28 

19.11 

9.48 

7.80 

15.51 

15.47 

18.36 

18.54 

23.91 

26.77 

29.22 


Non-facil- 
ity PE 
RVUs 


NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2  54 
604 
'3  8€ 
6  64 
NA 
OOC 
DOC 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^lA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
OOC 
NA 
0  26 
1.67 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
PE  RVUs 


6.53 

1084 

10  95 

11  79 
20  36 
22.27 

921 
888 

8  87 

9  22 
864 
966 

6  99 
9  91 
8  47 
965 
837 

15  02 
'686 
954 
963 
956 
758 

11  65 
751 
984 
0.74 
078 
1.16 
135 
1  50 
000 
000 
5  05 
8  43 
959 
663 
5.22 
1.04 
5.37 
625 

7  69 
11.96 
12.17 
12.76 

9.29 
9.30 
947 
10.22 
0.71 

12  02 
11.82 

7.37 
7.48 

4  SI 

5  46 
4.27 
000 
275 
0.26 
046 
079 
596 
628 
6.52 
8.14 
493 
4  57 
6.97 
688 
8.22 
821 

10  49 
11,43 
1236 


Mal- 
practice 
RVUs 


Non-fadl- 
ity  Total 


Facility 
total 


Global 


-U 


1.02 
1  63 
3.81 
4  05 
651 
6  63 
1.91 
206 
1  98 
'  2  21 

1  82 
2.31 
1.83 

2  57 
1  38 
1  81 
1  53 
3.60 
4.22 
1.19 
2.07 
1  95 
1  38 
230 
1  03 
243 
008 
0.10 
0.17 
0.20 

0  25 
000 
000 

1  01 

1  86 

2  19 
1  08 
1  01 
0.13 
1.11 
1  37 
1.65 
2.74  I 
2.83 
2.97  ' 

2.39  i 

2.40  I 
2.46  ! 
2.61 
0.25 
268 
2.77 
1.81 
1.83 
1.23 
1.50 
0.93 
0.00 
0.40 
002 
0.08 
012 

1  28 
1  32 
1  41 
1.80 
083 
0.97 
1.35 
1  44 
1  81 
1.83 
235 
257 
286 


NA 

16.64 

090 

NA 

29  76 

090 

NA 

40.01 

090 

NA 

44  10 

090 

NA 

71.88 

090 

NA 

78.88 

090 

NA 

30  94 

090 

NA 

31  39 

090 

NA 

30  80 

090 

NA 

31.06 

090 

NA 

30.12 

090 

NA 

31.99 

090 

NA 

30.32 

090 

NA 

33.21 

090 

NA 

25  54 

090 

NA 

29.71 

090 

NA 

25.07 

090 

NA 

5412 

090 

NA 

61.35 

090 

NA 

31.81 

090 

NA 

33.66 

090 

NA 

31.41 

090 

NA 

22  35 

090 

NA 

38.81 

090 

NA. 

22.81 

090 

NA 

33.18 

090 

399 

2.19 

000 

7.64 

238 

000 

6.61 

3  8S 

000 

988 

45S 

000 

NA 

5.53 

000 

000 

000 

090 

000 

000 

YYY 

NA 

17.05 

090 

NA 

30  22 

090 

NA 

34  78 

090 

NA 

20  72 

090 

NA 

1616 

090 

NA 

3.07 

000 

NA 

18.39 

090 

NA 

2214 

090 

NA 

27.08 

090 

NA 

44.57 

090 

NA 

45  55 

090 

HA 

48.07 

090 

NA 

34.14 

090 

NA 

34.16 

090 

NA 

34.90 

090 

NA 

37.81 

090 

NA 

3.01 

221 

NA 

43.53 

090 

NA 

44.07 

090 

NA 

2610 

090 

NA 

26  48 

090 

NA 

1613 

090 

NA 

19.04 

090 

NA 

12  89 

090 

0.00 

000 

YYY 

NA 

7.61 

010 

096 

0.96 

000 

284 

1.63 

000 

NA 

291 

000 

NA 

2087 

090 

NA 

22  17 

090 

NA 

23.21 

090 

NA 

29.05 

090 

NA 

15.24 

090 

NA 

,  13.34 

090 

NA 

23  83 

090 

NA 

23  79 

090 

NA 

2839 

090 

NA 

28  58 

090 

NA 

36  75 

090 

NA 

40  77 

09C 

NA 

44  44 

09C 

'  CRT  codes  and  descriptions  only  are  copyright  2005  American  Medical  Assoaation  AH  Rights  Rese-ved  Applicable  FARSDF  ARS  Apply 
*CopyrighI  2003  Amencan  Dentai  Association   Ah  rights  reserved 
^'Mndicates  RVUs  are  not  used  for  Medicare  payment 
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CPTV 
HCPCS2 

MOD 

Stall 

4385C  .... 

A 

43855  ... 

A 

4386C  ... 

" 

A 

43865  ... 

A 

43870  ... 

A 

43880  ... 

A 

43999  ... 

C 

44005  ... 

A 

44O10  ... 

A 

44015  ... 

A 

44020  .... 

A 

44021  ... 

A 

44025  .... 

A 

44050  ... 

A 

44055  .... 

A 

44100  .... 

A 

44110  .... 

A 

44111   .. 

A 

44120  .... 

A 

44121  .... 

A 

44125  ... 

A 

44126  ... 

A 

44127  .... 

A 

44128  .... 

A 

44130  .... 

A 

44132  .... 

R 

44133  .. 

R 

44135  .... 

R 

44136  .... 

- 

R 

44139  ... 

A 

44140  .. 

A 

44141   .. 

A 

44143  .... 

A 

44144  .  . 

A 

44145  ... 

A 

44146  ... 

A 

44147  ... 

A 

44150  ... 

A 

44151  ... 

A 

44152  ... 

A 

44153  ... 

A 

44155  ... 

A 

44156  .... 

A 

44160  .... 

A 

44200  .... 

A 

44201  .... 

A 

44202  ... 

A 

44203  ... 

A 

44204  .... 

A 

44205  ... 

A 

44206  ... 

A 

44207  .... 

A 

44208  .... 

A 

44210  ... 

A 

44211 

A 

44212  .. 

A 

44238  ... 

C 

44239  ... 

c 

44300  .. 

A 

44310  . 

A 

44312  .. 

A 

44314  .. 

A 

44316  ... 

A 

44320  ... 

A 

44322  ... 

A 

44340 

A 

44345  .. 

A 

44346  .. 

A 

44360  ... 

A 

44361  ... 

A 

44363  ... 

A 

44364 

A 

44365 

A 

44366  .  . 

A 

44369  .. 

A 

Description 


i 


Revise  stomach -bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  'usion 
Revise  stomach-bowel  fusion 

Repair  stomach  opening   

Repair  stomach-bowel  fistula  . 
Stomach  surgery  p.'ocedure  ... 

Freeing  of  bowel  adhesion  

Incision  of  small  bowel  

Insert  needle  calh  bowel  

Explore  small  intestine  

Decompress  small  tx)wel  

Incision  of  large  bowel   

Reduce  bowel  obstruction  

Correct  malrotation  of  bowel  ... 

Biopsy  of  bowel  

Excise  intestine  lesion(s)  

Excision  of  bowel  lesion(s)  

Removal  of  small  intestine  

Removal  of  small  intestine  

Removal  of  small  intestine  

Enterectomy  w.o  taper,  cong  .. 

Enterectomy  w/tape''  cong   

Enterectomy  cong.  add-on  

Bowel  to  bowel  fusion  

Enterectomy  cadaver  donor  ... 

Enterectomy.  live  donor   

Intestine  transplnt.  cadaver  

Intestine  transplant,  live  

Mobilization  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Pa'lial  'emoval  of  colon  

Partial  '■emoval  of  colon  

Partial  'emoval  of  colon  

Removal  of  colon   

Removal  of  colon/ileostomy  .... 
Removal  of  colon/ileostomy  .... 
Removal  of  colon/ileostomy  ..... 
Removal  of  colon/ileostomy  .... 

Removal  of  colon/ileostomy  

Removal  of  colon  

Laparoscopy.  enterolysis  

Laparoscopy,  je|unostomy  

Lap  ^esect  s/intestine  singi  

Lap  'esect  s,intestine.  addl  

Laparo  partial  colectomy  

Lap  colectomy  part  w/ileum  

Lap  part  colectomy  w/stoma  .... 
L  colectomy/coloproclostomy  ... 
L  colectomy/coloproctostomy  ... 
Laparo  total  proctocolectomy  ,.. 
Laparo  total  proctocolectomy  ... 
Laparo  total  proctocolectomy  ... 

Laparoscope  proc.  intestine  

Laparoscope  proc.  rectum  

Open  bowel  to  skin   

Ileostomy/jejunostomy  

Revision  of  ileostomy  

Revision  o'  ileostomy  

Devise  bowel  pouch  

Colostomy  

Colostomy  with  biopsies 

Revision  of  colostomy  

Revision  of  colostomy  

Revision  o'  colostomy   

Small  bowe^  endoscopy  

Small  bowel  endoscopy/biopsy 
Small  bowel  endoscopy 
Small  txiwel  endoscopy 
Small  bowel  endoscopy 

Small  bowel  endoscopy  

Small  bowel  endoscopy  


24.58 
26.01 
24.86 
26.37 
9.63 
24.51 
0.00 
16.14 
12.45 
2.61 
13.91 
T4.00 
14.20 
13.95 
21.87 
2.00 
11.74 
14.21 
16.90 
4.42 
17.44 
35.30 
40.77 
4.42 
14.41 
0.00 
0.00 
0.00 
0.00 
2.22 
20.88 
19.40 
22.86 
21.41 
26.27 
27.38 
20.59 
23.81 
26,73 
27.67 
30.42 
27.70 
30.61 
18.51 
14.36 
9.72 
21.91 
4.42 
24.94 
22.10 
26.85 
29.83 
31.82 
27.34 
34.80 
32.31 
0.00 
0.00 
12.04 
15.86 
7.97 
14.96 
20.97 
17.54 
11.91 
7.68 
15.34 
16.89 
2.58 
2.85 
3.48 
3.72 
3.29 
4.38 
4.49 


Non-facil- 
ity PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


9.97 
10  48 
10.12 
10.65 
4,59 
1006 
000 
6.84 
5,55 
0.89 
604 
6.07 
6.13 
6.06 
8.87 
1.10 
5.34 
6.24 
7.20 
1.54 
7.38 
14.31 
15.95 
1  56 
6.33 
0.00 
0.00 
0.00 
0.00 
0.77 
8.78 
10.27 
10.91 
9.79 
10.98 
1.3.13 
8.82 
12.28 
13.68 
11.81 
14.72 
13.58 
15.30 
7.87 
6.29 
4.73 
9.07 
1.52 
10.09 
8.97 
11.48 
11.72 
13.42 
12.16 
14.90 
14.04 
0.00  ' 
0.00 
558 
6.80 
4.07 
6.67 
8.68 
7.79 
8.82 
4.36 
7.01 
7.51 
1  13 
1.23 
1.42 
1.54 
1.40 
1.78 
1.78 


'  CPT  codes  and  aescnptiors  only  are  ;opyngnt  2003  Anencan  H^ledical  t 
'Copyright  ?003  Ame.-ican  Der!ai  Association   All  nghts  'eserved 
'■►l.ndicates  RVUs  are  riot  jsed  lor  Medicare  pay.mePl, 


Assaciation.  All  Rights  Resented  Applicable  FARS/DFARS  Apply, 


2,36 
2.41 
2.43 
2.58 
0.85 
2.33 
000 
1  67 
1.26 
0.30 
1.44 
1.41 
1.45 
1.38 
1.58 
0.14 
1.20 
1.46 
1.75 
0.55 
1.79 

0.43 

0.49  I 

0.54 
1.47 

0.00 

0.00 

0.00 

0.00 

0.25 

2.57 

2.34 

2.42 

2.27 

2.66 

2.64 

2.09 

2.46 

2.36 

2.83 

2.79 

2.71 

2.62 

2.23 

1.75 

1.16 

2.59 

0.55 

3.06 

2.67 

2.42 

2.66 

2.64 

2.46 

2.79 

2.71 

0.00 

0.00 

1.05 

1.35 

0.65 

1.19 

1.69 

1.53 

1  41 

0.67 

1  33 

1  44 

017 

0.18 

0,23 

025 

0.22 

0-26 

0.28 


NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


36.91 

38  90 
37  41 

39  60 
15  C7 
36  90 

000 

24  65 

19  26 

3  80 

21  39 

21  48 

21  '8 

21  39 

32  32 

3  24 

18  28 

21,91 

25.85 

6.51 

26.61 

50.04 

57.21 

6.52 

22.21 

0.00 

0  00 

000 

0  00 

3.24 

32.23 

32.01 

36.19 

33.47 

39.91 

43.15 

31  50 

38.55 

42.77 

42.31 

47.93 

43.99 

48.53 

28.61 

22.40 

15.61 

33.57  I 

6.49  t 

38,09 

33.74 

40.75  j 

44.21  I 

47,88 

4246 

5249 

49,06 

0  00 

0,00 

18.67 

24.01  i 

12.69  I 

22.82  I 

31.34 

26.86 

22  14 
12.71 

23  68 
25  84 

3  88 
426 

5  13 
5-51 
4.91 
6.42 

6  55 


090 

090 
090 
090 
090 
090 
YYY 
090 
090 
2ZZ 
090 
090 
090 
090 
090 
000 
090 
090 
O90 
ZZZ 
090 
090 
090 
ZZZ 
090 
XXX 
XXX 
XXX 
XXX 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
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CPTV 
HCPCS- 


MOD       Status 


44370  ... 

A 

44372  .. 

A 

44373   . 

A 

44376  ... 

A 

44377  ... 

A 

44378  .. 

A 

44379  .. 

A 

44380 

A 

44382  .. 

A 

44383  .. 

A 

44385   . 

A 

44386  ... 

A 

44388  ... 

A 

44389  ... 

A 

44390   . 

A 

44391 

A 

44392   . 

A 

44393   . 

A 

44394 

A 

44397 

A 

44500 

A 

44602 

A 

44603  ... 

A 

44604     , ; 

A 

44605 



A 

44615 

A 

44620  .. 

A 

44625  .. 

A 

44626 

A 

44640   . 

A 

44650 

A 

44660 

A 

44661 

A 

44680 

A 

44700  .. 

A 

44701 

A 

44799 

c 

44800 

A 

44820  . 

A 

44850 

A 

44899  .. 

C 

44900  . 

A 

44901 

A 

44950 

A 

44955  . 

A 

44960  ,,,. 

A 

44970  .... 

A 

44979  ... 

C 

45000 

A 

45005 

A 

45020 

A 

45100 

A 

45108  ... 

A 

45110  ... 

A 

45111  .... 

A 

45112  .... 

A 

45113  .. 

A 

45114 

A 

45116 

A 

45119 

A 

45120  ... 

A 

45121  .... 

A 

45123   . 

A 

45126 

A 

45130 

A 

45135 

A 

45136 

A 

45150 

A 

45160 

A 

45170 

A 

45190 

A 

45300 

A 

45303 

A 

45305  , 

A 

45307  .... 

A 

Descnption 


Small  bowel  endoscopy/stent  .. 

Small  bowel  endoscopy  

Small  bowel  enaoscopy  

Small  bowel  enooscopy   

Small  bowel  enooscopy/biopsy 

Small  bowel  enooscopv      

S  bowel  enaoscope  w  stent  .... 

Small  bowel  enooscopy  

Small  bowei  enaoscopy  

Heoscopy  w.stent       

Endoscopy  of  bowel  pouch  

Endoscopy,  bowel  pouch/biop 

Colonoscopy  

Colonoscopy  with  biopsy 

Colonoscopy  for  foreign  body  . 

Colonoscopy  fo'  bleeding  

Colonoscopy  S  polypectomy  ... 
Colonoscopy,  lesion  removal  .. 

Colonoscopy  w  snare  

Colonoscopy  w/stent  

Intro,  gastrointestinal  tube  

Suture,  small  intestine  

Suture,  small  intestine  

Suture  large  intestine  

Repair  of  bowel  (esion  

Intestinal  stncturoplasty  

Repair  bowel  opening  

Repair  bowel  opening   

Repasr  bowel  opening  ; 

Repar  bowel-skin  fistula  

Repa'r  bowel  fistula    

Repair  bowei-biadder  fistula  .... 
Repair  bowei-biadder  'istula  .... 

Surgical  revision   intestine   

Suspend  bowei  w  prostf^esis  ... 
Intraop  colon  lavage  add-on  ... 
Unlisted  p'-oceoure  intestine  .... 

Excision  of  bowei  pouch   

Excision  o*  mesente.'y  lesion  .. 

Repair  o'  mesentery   

Bowel  surge'-y  Drocedure  

Dram  app  abscess,  open  , 

Drain  app  abscess,  percut  

Appendectomy  , 

Appendectomy  add-on  , 

Appendectomy  , 

Laparoscopy,  appendectomy  ... 

Laparoscope  proc.  app  

Drainage  of  pelvic  abscess  

Drainage  of  rectal  abscess 

Drainage  of  rectal  abscess  

Biopsy  of  rectum   

Removal  of  anorectal  lesion 

Removal  of  rectum  

Partial  removal  of  rectum  

Removal  of  rectum  

Partial  proctectomy 

Partial  removal  of  rectum  

Partial  removal  of  rectum  

Remove  rectum  wreseivoir  

Rertwval  of  rectum  

Removal  of  rectum  and  colon  .. 

Partial  proctectomy „ 

Pelvic  exenteration  

Excision  of  rectal  prolapse  

Excision  of  rectal  prolapse  

Excise  ileoanal  'esen/ior    

Excision  o!  rectal  stncture  

Excision  o*  rectal  lesion   

Excision  of  rectal  lesion  

Destruction,  'ectai  tumor  

Proctosigmoiooscopv  dx  

Proctosigmoiooscopy  dilate 

Proctosigmoiooscopy  w/bx  

Proctosigmoidoscopy  fb  


Physician 

worV 

RVUs3 


Non-tacH- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


4.77 

4.38 

3.48 

5.23 

5.50 

7.09 

7.43 

1.04 

1.26 

2.92 

1.81 

2.11 

2.80 

3.11 

3.81 

4.30 

3.80 

4.81 

4.40 

4.68 

0.49 

15.94 

18.55 

15.94 

19.42 

15.84 

12.13 

14.96 

25.22 

21.53 

22.44 

21.24 

24  67 

15.31 

16.02 

3.08 

0.00 

11.17 

12.02 

10.68 

0.00 

10.08 

3.36 

9.94 

1.52 

12.27 

S.6S 

0.00 

4.49 

1.98 

4.69 

3.66 

473 

27.84 

16.39 

30.37 

30.41 

27.16 

24.44 

30  66 

24.46 

26  89 

16.61 

44,90 

16.35 

19  17 

27.14 

564 

15.23 

11.42 

9.68 

0.38 

0.44 

1.00 

0.93 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.03 

6.60 

5.22 

6.59 

6.84 

8.84 

6.64 

7.01 

7.87 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

4.90 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.50 

19.47 

2.62 

3.06 


2.01  I 

1.77  I 

1.46  I 

2.06 

2  18 

2.75 

297 

058 

065 

1.30 

0.97 

1.13 

1.18 

1.30 

1.53 

1.74 

1.53 

1.91 

1.77 

2.08 

0.36 

6.49 

7.39 

6.56 

855 

6.79 

5.42 

6.41 

9.96 

8.71 

9.01 

8.48 

969 

6.56 

6.77 

1.07 

0.00 

5.49 

5.58 

5.07 

0.00 

4.78 

1.13 

4.40 

0.55 

5.44 

429 

0.00 

3.02 

1.72 

3.34 

2.41 

2.94 

12.63 
7.30 

11.95 

12.84 

11.12 

10.20 

12.68 

10.30 

11.28 
6.99 

19.71 
6.87 
8.56 

12.66 
3.02 
675 
5.33 
4.73 
0.31 
0.36 
0.53 
0.51 


0.25 

0.32 

0.23 

035 

0.34 

044 

046 

0.10 

0.11 

016 

0  14 

0.18 

0.22 

0.22 

0.26 

0.28 

0.28 

0.32 

0.31 

0.34 

0.02 

1.28 

1.67 

1.70 

1.85 

1.67 

1.26 

1.56 

3.03 

1.75 

1.79 

1.37 

1.83 

1.64 

1.45 

0.25 

0.00 

1.33 

1.23 

1.19 

0.00 

1.01 

0.20 

1.05 

0.19 

1.31 

1.05 

0.00 

044 

0.22 

0.49 

0.40 

0.55 

2.71 

1.92 

2.82 

2.55 

2.73 

2.40 

2.55  I 

2.73 

3.19 

1.25 

3.87 

1.34 

1.82 

3.26 

0.55 

1.28 

1.07 

0.91 

0.06 

0.07 

0.11 

018 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

698 

8.89 

8.24 

9.92 

10.91 

13.42 

10  72 

12.14 

12.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

7.10 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.94 

19.98 

3.73 

4.17 


7.03 

6.47 

5.17 

764 

8.02 

10  28 

10.86 

1.72 

202 

4  38 

2.92 

3.42 

4.20 

4.63 

5.60 

6.32 

5.61 

7.04 

6.48 

7.10 

0.87 

23.71 

27.61 

24.20 

29.82 

24.30 

18.81 

22.93 

38.21 

31.99 

33.24 

31.09 

36.19 

23.51 

24.24 

4.40 

0.00 

17.99 

18.83 

16.94 

0.00  I 

15.87 

4.69  i 

15.39  I 

2.26  ! 

19.02 

13.99 

0.00 

7.95 

3.92 

8.52 

6.47 

8.22 

43.18 

25.61 

45.14 

45.80 

41.01 

37.04 

45.89 

37.49 

41.36 

24.85 

68.48 

24.56 

29.55 

43.06 

9.21 

23.26 

17.82 

15.32 

0.75 

0.87 

1.64 

1.62 


Global 


000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

YYY 

090 
090 
090 
YYY 
090 
000 
090 
ZZZ 
090 
090 
YYY 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
OOC' 


'  CPT  codes  ana  descriptions  only  are  copyrignt  2IX)3  Amertcan  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
2  Copyright  2003  American  Dental  Association  All  nghts  resen/ed 
'■findicates  RVUs  are  not  used  fc  Medicare  payment. 
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Addendum  B.— Reuvtive  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS-? 

MOD 

c 

45308  .... 

A 

45309  ... 

A 

45315  .... 

A 

45317  .... 

A 

45320  ... 

A 

45321  .... 
45327  .... 

A 
A 

45330  ... 

A 

45331  .... 

45332  

45333  .... 

45334  ... 

A 
A 
A 

A 

45335  .... 

45337  .... 

45338  .. 

A 
A 

A 

45339  ... 

45340  .... 

45341  .... 

A 
A 

A 

45342  .... 

A 

45345  ... 

A 

45355  .... 
45378  .... 

45378  .... 

45379  .... 

45380  .... 

S3  "... 

A 
A 
A 
A 
A 

45381  .... 

45382  ... 

A 

A 

45363  ... 

A 

45384  ... 

A 

45385  .... 

A 

45386- .... 

A 

45387  .... 

A 

45500  .... 

A 

45505  ... 

A 

45520  ... 

A 

45540  .... 

A 

45541  ... 

A 

45550  ... 
45560  .... 
45562  ... 

A 
A 
A 

45563  .... 

A 

45800  ... 

A 

45806  ... 

A 

45820  ... 

A 

45825  .... 
45900  .... 
45905  .... 

A 
A 

A 

45910  ... 
45915  ... 

A 
A 

45999  .. 

46020  ... 

C 

A 

46030  .... 
46040  ... 

A 

A 

46045  .... 

A 

46050  .... 
46060  ... 

A 

A 

46070  .„ 

A 

46080  ... 
46083  ... 

A 

A 

46200  .... 

A 

46210  .... 

46211  ... 

A 

A 

46220  ... 

A 

46221  ... 

A 

46230  ... 

A 

46250  .... 
46255  ... 

A 

A 

46257  .... 

46258  ... 

A 

A 

46260  .. 

46261  ... 

46262  ... 
46270  ... 
46275  ... 

A 

A 
A 
A 
A 

46280  ... 

A 

Description 


Proctosigmoidoscopy  remcval  . 
Proclosigmoidoscopv  rerrxjval  , 
Proctcsigmoiaoscopv  removal  . 
Proctosigmoidoscopy  bleed  .. 
Proctosigmoidoscopy  ablate  .. 
Proctosigmoidoscopy  volvui  ... 
Proctosigmoidoscop,  wstent  ... 

Diagnostic  sigmoidoscopy    

Sigmoidoscopy  and  biopsy  

Sigmoidoscopy  wfb  ferr>oval  ... 
Sigmoidoscopy  &  polypectomy 
SigrTKiidoscopy  for  Weeding  .. 
Sigmoidoscopy  wsuDmuc  in)  ... 
Sigmoidoscopy  S  decompress  . 
Sigmoidoscopy  wlumr  remove 
Sigmoidoscopy  wablate  tumr  .. 

Sig  vy.lsalloon  dilation     

Sigmoidoscopy  w.  ultrasound  .... 
Sigmoidoscopy  wus  guide  bx  .. 

Sigmoidoscopy  w/stent    

Surgical  colonoscopy        

Diagnostic  colonoscopy    , 

Diagnostic  colonoscopy    

Colonoscopy  w'fb  removal  

Colonoscopy  and  biopsy  , 

Colonoscopy  submucous  inj  ... 
Colonoscopycontrol  bleeding  .. 
Lesion  removal  colonoscopy    ... 

Lesion  remove  colonoscopy  

Lesion  removal  colonoscopy    ... 

Colonoscopy  dilate  stncture  , 

Colonoscopy  uv'stent  

Repair  of  rectum  

Repair  of  rectum  . 

Treatmer:  of  rectal  prolapse  

Correct  rectal  prolapse     

Correct  rectal  prolapse  

Repair  rectum,  remove  sigmoid  . 

Repair  of  'ectocele     

Exploration/repair  of  rectum  

Exploration/'epai'  of  rectum  

Repair  rectbiadder  fistula  

Repair  'istula  w/coiostomy   ;. 

Repair  rectourethral  fistula  

Repair  fistula  w.'colostomy  

Reduction  of  rectal  prolapse  .„.. 

Dilation  of  anal  sphincter 

Dilation  of  -ectai  narrowing   

Remove  rectal  obstruction  

Rectum  surgery  procedure 

Placemen'  of  seton     

Removal  of  rectal  ma.'Ver  

Incision  of  rectal  abscess 

Incision  of  rectal  abscess  

Incision  of  anal  abscess  

Incision  of  rectal  abscess  

Inasion  of  anal  septum   

Incision  of  anal  sphincter  

Incise  external  hemorrtioid  

Removal  of  anal  'issure  

Removal  of  anal  crypt  

Removal  of  anal  c.rypts  

Removal  of  anal  tag  

Ligation  of  hemorrhoid(s)  

Removal  of  anal  tags  

Hemorrtioidectomy   

Hemorrhoidectomy   

Remove  hemorrhoids  S  fissure 

Remove  hemorrhoids  &  'istula 

Hemorrhoidectomy 

Remove  hemorrtioids  &  fissure  . 

Remove  hemorrtioids  &  fistula  .. 

Removal  of  anal  fistula     

Removal  of  anal  fistula 

Removal  of  anal  fistula  


Physician 

work 

RVUs3 


0.83 

2.00 

1.39 

1.49 

1.57 

1.16 

1.64 

0.95 

1.14 

1.78 

1.78 

2.71 

1.35 

2.35 

2.33 

3.12 

1.65 

2.59 

4.04 

2.90 

3.50 

3.68 

0.95 

4.66 

4.41 

4.18 

5.66 

5.84 

4.67 

5.28 

4.55 

5.88 

7.25 

7.54 

0.55 

16.18 

13.32 

22.87 

10.52 

15.29 

23.34 

17.67 

20.66 

18.37 

21.13 

2.60 

2.29 

2.78 

3.12 

0.00 

2.88 

1.22 

4.93 

4.30 

1.18 

5.66 

2.69 

2.48 

1.39 

3.40 

2.65 

4.23 

1.55 

2.03 

2.56 

3.87 

4.57 

5.37 

5.70 

6.33 

7.04 

7.46 

3.70 

4.53 

5.95 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


1  96 
2.82 
2.85 
241 
288 

NA 

NA 

224 

2  98 
496 
480 

NA 

3  45 
NA 

5.12 

3.38 

6.74 

NA 

NA 

NA 

NA 

613 

2.24 

7.70 

7.17 

8.26 

986 

796 

6.79 

781 

1386 

NA 

NA 

NA  I 

0.86  '■ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

NA 

480 

000 

2.30 

1  37 

5.36 

NA 

2.60 

NA 

NA 

2.41 

2.54 

369 

4.88 

5  16 

2.30 

1.64 

3.08 

493 

548 

NA 

NA 

NA 

NA 

NA 

4.72 

442 

NA 


047 
0.86 
0.66 
069 
073 
06O 
0.71 
053 
064 

0  85 
085 

1  20 

0  65 

1  06 
1.06 
1.34 
0.76 
1.14 
1.62 
1.22 
1.42 
1.60 
0.53 
1.88 
1.80 
1.71 
225 
229 
1.90 
210 
1  85 
2.38 
3.64 
3.91 
0.19 
6.94 
6.06 
9.39 
5.19 
7.13 

10.73 
759 
9.71 
7.77 

10.02 
1.54 

1  45 
1.68 
1.19 
0.00 
1.88 
0.72 
321 
296 
0.87 
333 
1.91 
1.14 
0.96 
245 

2  17 
2  98 
094 
1.14 
1.30 
2  48  ! 
2.71  ' 

2  95 

3  34 
3.28 
3  69 
3  83 
2  40 
2  60 
3,34 


i  rZS,T,%^t  f  ^"''"°':^  ="'>  f «  ="PV"ght  20C3  Aner«:^r  Medical  Assocation.  Ail  RKJhIs  Resen^efl  ApplK:able  FARS/DFARS  Apply 
Cooyngw  20C3  Amencar  Derrtal  Association  All  nghts  -esen/ed 
'  -indicates  RVUs  are  riot  usee  for  Medicare  pavrneni 


0.16 

0.20 

0.24 

0.24 

0.24 

0.20 

012 

006 

0  08 

0.13  j 

0.14 

0.19  I 

0  08 

0.18 

0.18 

0.20 

0.08 

0.24 

0.28 

0.18 

0.31 

0.24 

0.06 

0.30 

0.25 

0.25 

032 

0.38 

0.29 

0.34 

0.25 

0.40 

0.67 

0.60 

0.05 

1.40 

1.06 

1.89 

0.87 
1.38 

2.21 
1.37 
1.76 
1.40 
1.16 

0.20 

0.17 

0.17 

0.20 

0.00 

0.26 

0.13 

0.58 

0.48 

0.13 

0.62 

0.32 

028 

0.14 

0.36 

0.31 

044 

0.17 

0.14 

0.26 

0.52 

0.61 

0.71 

0.77 

0.82 

0.84 

0.91 

043 

0.48 

0.60 


295 
5.02 
4.48 
4  14 
4.69 
NA 
NA 
3.25 
4.20 
6,87 
6.72 
NA 
488 
NA 
7.63 
6.70 
8.47 
NA 
NA 
NA 
NA 
10.05 
3.25 
12.66 
11.83 
1269 
15.84 
14.18 
11.75 
13.43 
18.66 
NA 
NA 
NA 
1  46 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.12 
0.00 
5.44 
2.72 
10.87 
NA 
3.91 
NA 
NA  ! 
5.17 
4.07 
7.45 
7.84 
9.83 
4.02 
3.81 
5.90 
9.32 
10.66 
NA 
NA 
NA 
NA 
NA 
8.85 
9.43 
NA 


1  46 
3.06 
229 
242 
254 
1  96 
247 
1  54 

1  86 
2.76 
277 

4  10 

2  08 
359 
3.57 
466 
249 
3.97 
594 
430 

5  23 
552 
1.54 
684 
646 
6.14 
8.23 
8.51 
6.86 
772 
665 
866 

11  56 
1205 
079 
2452 
20.43 
34.15 
16.58 
2380 
36.28 

26  63 
32.13 

27  54 
32  31 

434 
391 
463 
4.51 
0.00 
502 
2  07 
8.72 
7.74 
2.18 
9.61 

4  92 
390 
2  49 
621 

5  13 
7.65 
2.66 
3.31 
4  12 
6.87  j 
7  89  I 
903 
9.81 

10.43 

11  57 

12  20 
653 
761 
9.89  1 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
090 
010 
010 
010 
010 
YYY 
010 
010 
090 
090 
010 
090 
090 
010 
010 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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Addendum  B— Relative  ValuE  Uni^s  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


46285 
46286 
4632C 
46500  , 
46500 
46604 
4«606  ... 
46608  ... 

46610  ... 

46611  ... 

46612  ... 

46614  ... 

46615  ... 
46700  ... 

46705  ... 

46706  ... 

46715  ,  . 

46716  .. 
46730  ... 
46735  ... 
46740  . 
46742  ... 
46744  ... 
46746  ... 
46748 

46750  ,. 

46751  ... 
46753  ... 
46754 

46760  ... 

46761  ... 

46762  ... 
46900  ... 
46910  ... 

46916  ... 

46917  ... 
46922  .  . 
46924  ... 

46934  .... 

46935  ... 

46936  . 

46937  . 
46938 
46940 
46942 
46945 
46946 
46999 

47000  .... 

47001  .... 

47010  .... 

47011  .... 
47015  .... 
47100  .... 
47120  .... 
47122  .... 
47125  .... 
47130  ... 

47133  .... 

47134  .... 

47135  .... 

47136  .... 

47140  .... 

47141  .... 

47142  .... 
47300  .  .. 
47350  . ... 

47360  .... 

47361  .... 

47362  ... 

47370  .... 

47371  .... 

47379  .... 

47380  .... 

47381  .... 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

D 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 


Description 


Removal  of  anal  fistula 

Repair  anal  fistula  

Removal  of  hemorrtioid  clot  

Injection  into  hemorrtioid(s)  , 

Diagnostic  anoscopy  

Anoscopy  and  dilation  , 

Anoscopy  and  biopsy  

Anoscopy.  remove  for  body  

Anoscopy.  remove  lesion  , 

Anoscopy  

Anoscopy,  remove  lesions  

Anoscopy.  control  bleeding  

Anoscopy  

Repair  of  anal  stricture  

Repair  of  anal  stncture  

Repr  Df  anal  fistula  w/glue  

Repair  of  anovaginal  fistula 

Repair  of  anovaginal  fistula 

Construction  of  absent  anus  .-. 

Construction  of  absent  anus  

Construction  of  absent  anus 

Repair  of  imperlorated  anus  

Repair  of  cloacal  anomaly  

Repair  of  cloacal  anomaly 

Repair  of  cloacal  anomaly 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter  

Reconstruction  of  anus  

Removal  of  suture  from  anus 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter 

Implant  artificial  sphincter 

Destruction,  anal  lesion(s)  

Destruction,  anal  lesion(s) 

Cryosurgery,  anal  lesion(s)  

Laser  surgery,  anal  lesions  

Excision  of  anal  lesion(s)  

Destruction,  anal  lesion(s) ; 

Destruction  of  hemorrhoids  

Destruction  of  hemorrhoids  .'. 

Destruction  of  hemorrhoids  

Cryotherapy  of  rectal  lesion  

Cryotherapy  of  rectal  lesion  

Treatment  of  anal  fissure  

Treatment  of  anal  fissure  

Ligation  of  hemorrhoids 

Ligation  of  hemorrhoids 

Anus  surgery  procedure  

Needle  biopsy  of  liver 

Needle  biopsy,  liver  add-on  /.. 

Open  drainage,  liver  lesion  

Percut  dram,  liver  lesion  

Inject/aspirate  liver  cyst  

Wedge  biopsy  of  liver 

Partial  removal  of  liver  

Extensive  removal  of  liver  , 

Partial  removal  of  liver  

Partial  removal  of  liver  ; 

Removal  of  donor  liver  

Partial  removal,  donor  liver  

Transplantation  of  liver 

Transplantation  of  liver .' 

Partial  removal,  donor  liver  

Partial  removal,  donor  liver  

Partial  removal,  donor  liver  

Surgery  for  liver  lesion  

Repair  liver  wound  

Repai,'-  live'  wound 

Repair  live'  wound  

Repair  liver  wound  

Laparo  ablate  liver  tumor  rf 

Laparo  atjiate  l-ve'  cryosurg  

Laparoscope  procedure,  liver 

Open  ablate  liver  tumor  r<  ., 

Open  ablate  liver  tumor  cryo j. 


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Factiity 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


4.07 

3.64 

2.38 

0,41 

8.12 

6.86 

090 

/.09 

NA 

3.78              0.72 

NA 

11.59 

1            090 

1.60 

2.15 

0.86 

0.17 

1            3.92 

2.63 

!             010 

1  60 

2.82 

0.63 

1            0.14 

4.56 

2.37 

010 

0.50 

1.61 

0.39 

0.05 

2.16 

0.94 

000 

1.30 

9.49 

0.64 

0.11 

10.90 

2.05 

000 

0.81 

3.90 

0.46 

0.08 

479 

1.35 

000 

1.50 

4.51 

0.69 

0.16 

6.17 

1           2.35 

000 

1.31 

4.14 

0.64 

1            0.14 

5.59 

1           2.09 

000 

1.80 

3.40 

0.80  1            0.18 

5.38 

2.78 

000 

2.33 

5.26 

1.01 

0.22 

7.81 

3.56 

000 

2.00 

2.30 

0.87 

0.17 

4.47 

3.04 

000 

2.66 

2.5S 

1.10 

1            0.28 

549 

4.04 

000 

9.08 

NA 

4.29 

0.67 

NA 

14.04 

090 

6.86 

NA 

3.79 

0.87 

NA 

11.52 

090 

2.38 

NA 

1.26 

1            0.20 

NA 

3.84 

010 

7.16 

NA 

3.68 

0.91 

NA 

11.75 

090 

14.98 

NA 

8.07 

1.56 

NA 

24.61 

090 

26.60 

NA 

12.21 

2.43 

NA 

41.24 

090 

31  99 

NA 

13.72 

3.16 

NA 

48.87 

090 

29  83 

NA 

13.36 

2.39 

NA 

45.58 

090 

35,60 

NA 

17.98 

3.15 

NA 

56.73 

090 

52.33 

NA 

21.44 

2.72 

j              NA 

76.49 

090 

57.89 

NA 

25.48 

3.01 

1              NA 

86.38 

090 

63.84 

NA 

24.12 

3.32 

NA 

91.28 

090 

10.19 

NA 

5.18 

0.83 

NA 

16.20 

090 

8.72 

NA 

5.70 

0.93 

NA 

15.35 

090 

8.24 

NA 

3.92 

0.70 

NA 

12.86 

090 

2.19 

3.68 

1.71 

0.14 

6.01 

4.04 

010 

14.35 

NA 

7.19 

1.03 

NA 

22.57 

090 

13.76 

NA 

6.16 

1.01 

NA 

20.93 

090 

12.64 

NA 

5.62 

0.85 

NA 

19.11 

090 

1.90 

3.57 

0.80 

0.16 

5.63 

2.86 

010 

1.85 

2.72 

1.11 

0.17 

4.74 

3.13 

010 

1.85 

3.10 

1.42 

0.11 

506 

3.38 

010 

1.85 

9.33 

1.14 

0.19 

11.37 

3.18 

010 

1.85 

3.36 

1.10 

0.20 

5  41 

3.15 

010 

2.74 

8.54 

1.38 

0.24 

11.52 

4.36 

010 

3.49 

5.09 

2.74 

0.31 

8.89 

6.54 

090 

2.42 

3.50 

1.23 

0.20 

6.12 

3.85 

010 

3.67 

4.51 

2.28 

0.36 

8.54 

6.31 

090 

2.67 

2.77 

1.24 

0.14 

5.58 

4.05 

010 

4.63 

4.27 

2.74 

0.48 

9.38 

7.85 

090 

2.31 

2.01 

1.10 

0.20 

452 

3.61 

010 

2.03 

1.86 

1.02 

0.17 

4.06 

3.22 

010 

1.83 

3.59 

1.91 

0.20 

5.62 

3.94 

090 

2.57 

4.26 

1.87 

0.26 

709 

4.70 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

1.89 

3.28 

0.64 

0.11 

5.28 

2.64 

000 

1.89 

NA 

0.65 

0.22 

NA 

2.76 

777 

15.92 

NA 

8.62 

078 

NA 

25.32 

090 

3.68 

NA 

1.23 

0.20 

NA 

5.11 

000 

15.02 

NA 

7.62 

1.03 

NA 

23.67 

090 

11,60 

NA 

6.16 

0.90 

NA 

18  66 

090 

35.30 

NA 

15.44 

2.74 

NA 

53.48 

090 

54.82 

NA 

21.84 

4.31 

NA 

80.97 

090 

48.91 

NA 

19.85 

3.81 

NA 

72.57 

090 

5305 

NA 

21.32 

4.16 

NA 

78.53 

090 

000 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

81.06 

NA 

3243 

9.74 

NA 

123.23 

090 

68.21 

NA 

27  78 

8.31 

NA 

104.30 

090 

54.69 

NA 

22.98 

4.77 

NA 

82.44 

090 

67.12 

NA 

27.70 

4.77 

NA 

99.59 

090 

74  57 

NA 

30.29 

4.77 

NA 

109.63 

090 

14.99 

NA 

7.36 

1.16 

NA 

23.51  ! 

090 

19.45 

NA 

901 

1.50 

NA 

29.96 

090 

26.77  ' 

NA 

11,78 

2.05 

NA 

40  60 

090 

46.85 

NA 

18,81 

3.73  ' 

NA 

69.39 

090 

18.40 

NA 

890 

1  46 

NA 

28.76 

090 

19.58 

NA 

8,28 

1.02 

NA 

28.88 

090 

19.58 

NA 

8,29 

1.02 

NA 

28.89 

090 

0.00 

0.00 

0.00  , 

0.00 

0.00 

0.00 

YYY 

22.87 

NA 

9.50  1 

1.02 

NA 

33.39 

090 

23.14  : 

NA 

9.77  1 

1.02 

NA 

33.93 

090 

'  CPT  codes  and  descriptions  only  are  copynght  2003  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
■'Copyngiit  2003  Amencan  Dental  Association  All  nghts  reserved, 
-'  +lndicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 

MOD 

Status 

47382  .  .. 

1 

A 

47399  .... 

C 

47400  .... 

A 

47420  .... 

A 

47425  .... 

A 

47460  .... 

A 

47480  .... 

- 

,  A 

47490  .... 

A 

47500  .... 

A 

47505  .... 

A 

47510  .... 

A 

47511  .... 

A 

47525  ..... 

A 

47530  .... 

A 
A 
A 

47550  .... 

47552  .... 

47553  .... 

A 

47554  .... 

A 

47555  .... 

A 
A 

47556  .... 

47560  .... 

A 

47561  .... 

A 
A 
A 
A 
A 

47562  .... 

47563  „.. 

47564  .... 

47570  .... 

47579  .... 

C 

47600  .... 

A 

47605  -..; 

A 

47610  .... 

A 

47612  .... 

A 

47620  .... 

A 

47630  .... 

A 

47700  .... 

A 

47701  .... 

A 

47711  .... 

A 

47712  .... 

A 

A 

47715  .... 

47716  .... 

A 

47720  '... 

A 

47721  ... 

' 

A 
A 

47740  .... 

M1A\    .... 

A 

47760  .... 

A 
A 

47765  .... 

47780  .... 

A 

47785  ... 

A 

47800  ... 

A 
A 

47801  .... 

47802  ... 

A 
A 

47900  ... 

47999  .... 

C 

48000  .... 

A 
A 

48001  ... 

48005  .. 

A 
A 

48020  ... 

48100  .... 

A 

48102  .... 

A 

48120  ... 

- 

A 

48140  ... 

A 

48145  .... 

A 
A 

48146  .... 

48148  .... 

A 

48150  .... 

A 

48152  .... 

A 

48153  .... 

A 

48154  .... 

A 
A 

N 

48155  .... 

48160  .... 

48180  ... 

A 

48400  ... 

A 

48500  ... 

A     < 
A     1 

48510  .... 

48511  .... 

A 

48520  .... 

A 

Descnption 


Percut  ablate  liver  rf  

Liver  surgery  procedure  

Incision  of  liver  duct  

Incision  of  bile  duct  

Incision  of  bile  duct  

Incise  bile  duct  sphincter 

Incision  of  gallbladder  : 

Incision  of  gallbladder  

Injection  for  liver  x-rays  

Injection  for  liver  x-rays  

Insert  cattieter.  bile  duct , 

Insert  bile  duct  drain 

Change  bile  duct  catheter  

Revise/reinsert  bile  tube  

Bile  duct  endoscopy  add-on 

Biliary  endoscopy  thai  skin    

Biliary  enooscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Biliary  endoscopy  thru  Skin  

Biliary  endoscopy  thru  skin  

Laparoscopy  w/cholangio  

Laparo  w/cholangio/biopsy  

Laparoscopic  cholecystectomy 
Laparo  cholecystectomy/graph 
Laparo  cholecystectomy/expir  .. 
Laparo  cholecystoenterostomy 

Laparoscope  proc.  biliary  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Remove  bile  duct  stone  

Exploration  of  bile  ducts  

Bile  duct  revision  

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  cyst 

Fusion  of  bile  duct  cyst  

Fuse  gallbladder  &  bow/el 

Fuse  upper  gr  structures  ...'. 

Fuse  gallbladder  &  bowel  .....r... 

Fuse  gallbladder  &  txiwel 

Fuse  bile  aucts  and  bowel  

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  bowel  

Fuse  bile  ducts  and  bowel  

Reconstruction  of  bile  ducts  

Placement,  bile  duct  support .... 

Fuse  liver  duct  &  intestine 

Suture  bile  duct  injury   .-:. 

Bile  tract  surgery  procedure 

Drainage  of  abdomen  

Placemert  of  dram,  pancreas  .. 

ReseciaeDride  pancreas  

Bemiovai  of  pancreatic  stone  ... 

Biopsy  of  Dancreas  open  

Needle  biopsy  pancreas   

Removal  of  pancreas  lesion 

Partial  removal  of  pancreas  

Partial  removal  of  pancreas  

Pancreatectomy    

Removal  of  pancreatic  duct  

Partial  removal  of  pancreas  

Pancreatectomy  

Pancreatectomy 

Pancreatectomy      

Removal  of  pancreas  

Pancreas  removal/transplant .... 

Fuse  pancreas  ana  bowel  

Injection,  intraop  aao-on  

Surgery  of  pancreatic  cyst  

Dram  pancreatic  pseudocyst  .... 
Dram  pancreatic  pseuoocyst  .... 
Fuse  pancreas  cyst  ana  bowel 


^r^  ''^,^^'^  desc"Dt<ors  omy  are  cocy.gn-  2003  ArT,e-«r.  Medical  Asjociation.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 

^oopy^gnt  2003  Ar^encar.  Dertal  Assocation   A,,  nqnts  reserved  "vk  i 


Physician  ' 
work 
RVUs3 


15.10 

0.00 

32.30 

19.77 

19.72 

17.94 

10.76 

7.19 

1.95 

0.76 

7.79 

10.44 

5.52 

5.82 

3.00 

6.01 

6.31 

9.01 

7.52 

8.51 

4.86 

5.15 

11.03 

11.87 

14.15 

12.51- 

0.00 

13.50 

14.61 

18.71 

18.67 

20.52 

9.06 

15.53 

27.65 

22.90 

30.07 

18.69 

16.35 

15.82 

19.01 

18.37 

21.22 

25.70 

24.74 

26.35 

31.00 

23.17 

15.08 

21.43 

19.79 

0.00 

27.91 

35.25 

41.93 

15.61 

12.16 

4.65 

15.76 

22.81 

23.88 

26.25 

17.24 

47.73 

43.50 

47.62 

43.85 

24.50 

0.00 

24.58 

1.94 

15.19 

14.23 

3.98 

15.50 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-tacil- 
»y  Total 


NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.58 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
J9.11 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 


6.16 

0.00 

13.69 

8.90 

8.95 

8.50 

6.03 

5.87 

0.64 

0.25 

5.05 

5.13 

3.28 

4.36 

1.04 

2.42 

2.62 

3.41 

3.04 

3.35 

1.84 

2.15 

5.06 

5.37 

6.03 

5.45 

0.00 

6.25 

6.61 

8.07 

802 

8.66 

4.84 

7.55 

11.71 

10.12 

12.65 

8.57 

8.00 

761 

8.72 

8.52 

9.45 

11.02 

11.02 

11  39 

1316 

10.23 

838 

986 

9.02 

0.00 

11  68 

1409 

1680 

743 

5.71 

2.47 

6  98 

969 

10.01 

12.20 

7.76 

19.86 

18  53 

1996 

18.59 

11  96 

000 

1032 

0.65 

748 

760 

1,33 

6.82 


1.37 

0.00 

2.18 

2.04. 

1.92 

1.49 

1.02 

0.40 

0.11 

0.04 

0.43 

0.56 

0.29 

0.35 

0.36 

0.50 

0.36 

0.89. 

0.42 

046 

059 

059 

1.35 

1.45 

1.73 

1.53 

0.00 

1.39 

1.50 

1.93 

1.92 

2.12 

0.55 

1.68 

3.60 

2.37 

3.20 

1.91 

1.69 

1.64 

1.95 

1.91 

2.18 

2.65 

2.61 

2.72 

3.22 

2.34 

083 

2.21 

1.98 

0.00 

1.58 

2.28 

2.71 

1.63 

1.29 

0.24 

1  62 

2.54 

2.70 

2.91 

1.93 

5.31 

4  88 

5.27 

4.91 

276 

0,00 

2.68 

0.12 

1.62 

1.28 

0.20 

1  69 


NA 

0  00 
NA 
NA 
t>iA 
NA 
NA 
NA 
NA 

3  38 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
1400 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 

total 

Global 

22.63 

1     010- 

000 

!     YYY 

48.17 

090 

3071 

090 

30.59 

090 

27  93 

090 

1781 

090 

13.46 

090 

2.70 

000 

1  05 

000 

13  27 

!     090 

16.13 

090 

909 

010 

10.53 

090 

440 

ZZ2 

8,93 

000 

9.29 

000 

13.31 

000 

10.98 

000 

1232 

000 

729 

000 

7.89 

000 

17,44 

090 

1869 

090 

21,91 

090 

19  49 

090 

000 

YYY 

21.14 

090 

22.72 

090 

2871 

090 

28.61 

090 

31.30 

090 

14.45 

090 

24  76 

090 

42.96 

090 

35  39 

090 

4592 

090 

29.17 

090 

26.04 

090 

2507 

090 

29.68 

090 

28  80 

090 

32  85 

090 

39,37 

090 

3837 

090 

40.46 

090 

47.38 

090 

35.74 

090 

24  29 

090 

33  50 

090 

30.79 

090 

000 

YYY 

41,17 

090 

51  62 

090 

61  44 

090 

24  67 

090 

19  16 

090 

736 

010 

24  36 

090 

35  04 

09C 

36  59 

090 

41  36 

09C 

26,93 

090 

72  90 

090 

66.91 

090 

72.85 

090 

67.35 

090 

39  22 

090 

000 

XXX 

37  58 

090 

271 

777 

24.29 

090 

23.11 

.  090 

551 

000 

24  01 

090 

♦Indicates  RVUs  are  not  used  tor  Medicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS' 

MOD 

c 

48540  .  . 

A 

48545  .. 

A 

48547  .. 

A 

48550  ... 

X 

48554  .... 

R 

48556  .. 

48999  .. 

49000  .. 

A 
C 

A 

49002   . 

A 

49010  .... 

A 

49020  .... 

A 

49021  .... 

A 

49040  .... 

49041 

A 

A 

49060  ... 

A 

49061  ... 

49062  .. 

A 
A 

49080  . 

49081  . 

"1 

A 
A 

49085  .. 

A 

49180  ... 

A 

49200  .. 

A 

49201   . 
49215  .... 
49220  .... 
49250  .. 

A 
A 
A 
A 

49255  .. 

49320  .. 

49321  .. 

49322  .... 

49323  .... 

A 
A 
A 
A 

A 

49329  .... 
49400  .... 

49419  .... 

49420  .... 

49421  .... 
48422  .... 







C 
A 
A 
A 
A 
A 

49423  .... 

A 

49424 

49425  ... 

49426  .... 

49427  .... 

49428  .... 

49429  .... 

49491  .... 

49492  .... 

A 
A 
A 
A 
A 
A 
A 
A 

49495 
49496   . 
49500   . 

A 
A 
A 

49501  ... 
49505  .... 
49507  .... 

A 
A 
A 

49520 

A 

49521   . 
49525  .. 
49540  .. 
49550   . 
49553  .. 
49555  ... 

A 
A 
A 
A 
A 
A 

49557  .. 

A 

49560  ,, 

49561  . 
49565  .. 
49566 

A 
A 
A 
A 

49568  ... 
49570  .... 

49572  ,. 

A 
A 

A 

49580   . 
49582  .. 
49585  .. 
49587 

A 
A 
A 

A 

49590  .. 
49600  .. 
49605  .. 



A 
A 
A 

49606  .... 

A 

Status 


DescnptJon 


Fuse  pancreas  cyst  and  bowel  . 

Panc^eatorrtiaphy  

Duoaenai  exclusion  

Donor  pancreatectomy  

Transpi  allograft  pancreas 

Removal,  allograft  pancreas  

Pancreas  surgery  procedure  

Exploratw  of  aPdomen  

Reopening  o'  aboomen  

Exploratior  behind  atxiomen   .... 

Drain  abOomma'  abscess    

Dram  abdom.nai  abscess  

Drain,  open,  abdom  abscess  .... 
Drain,  percut.  abdom  abscess  .. 
Dram,  open,  retrop  abscess  „.... 

Drain,  percut.  retroper  absc  

Drain  to  pentoneal  cavity   

Puncture,  pentoneal  cavity  

Removal  of  abdominal  fluid 

Remove  aboomen  foreign  body 

Biopsy  abdominal  mass  

Removal  o'  alxiominal  lesion  .... 
Remove  abdom  lesion,  complex 

Excise  sacral  spine  tumor  

Multiple  surgery   abdomen  

Excision  o'  umbilicus  

Removal  of  omentum  

Diag  laparo  separate  proc 

Laparoscopy,  biopsy  

Laparoscopy.  aspiration  

Laparo  drain  lymphocele  

Laparo  proc.  abdm.  per/oment  ... 

Air  iniection  into  abdomen  

InsT  abdom  cath  for  chemotx  ... 

Insert  abdom  dram,  temp  

Insert  atxiom  dram,  perm    

Remove  penm  cannula'catfieter 

Exchange  drainage  catfieter  

Assess  cyst,  contrast  in)ect  

Insert  abdomen-venous  drain  ... 
Revise  abdomen-venous  shunt  . 

Injection,  abdominal  shunt  

Ligation  of  shunt 

Removal  of  shunt  

Rpr  hem  preemie  reduc  

Rpr  ing  hem  premie,  blocked  .... 

Rpr  ing  hemia  baby,  reduc  

Rpr  ing  hernia  baby,  blocked  .... 

Rpr  ing  hernia,  init,  reduce 

Rpr  ing  hernia,  init  blocked  

Prp  I/hem  init  reduo5  yr 

Prp  i/heiTi  init  block>5  yr  

Rerepair  ing  hernia,  reduce  

Rerepair  ing  hernia,  blocked  

Repair  ing  hemia.  sliding  

Repair  lumbar  hernia  

Rpr  rem  hemia,  init.  reduce  ...... 

Rpr  fern  hemia,  init  blocked  

Rerepair  fem  hernia,  reduce  

Rerepair  fem  hernia,  blocked  .... 

Rpr  ventral  hem  init.  reduc  

Rpr  ventral  hem  init,  block  

Rerepair  ventrl  hem.  reduce  

Rerepair  ventrl  hem.  block  

Hernia  repair  w/mesh  

Rp'  epigastnc  hem,  "-educe 

Rpr  epigastnc  hem,  blocked  

Rp'  umbil  hem.  reduc  <  5  yr 

Rp'  umbil  hern,  block  <  5  yr  

Rpr  umbil  hemi.  reduc  >  5  yr 

Rpr  umbii  hem  block  >  5  yr  

Repai'  spigilian  nemia  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion  


Physician 

work 
RVUs3 


19.61 

18.08 

25.68 

0.00 

33.98 

15.62 

0.00 

11.61 

10.43 

12.21 

22.71 

3.36 

13.44 

3.98 

15.77 

3.68 

11.30 

1.34 

1.25 

12.07 

1.72 

10.19 

14.76 

33.31 

14,80 

8.30 

11.08 

5.07 

5.37 

5.67 

9.43 

0.00 

1.87 

6.61 

2.21 

5.51 

6.21 

1.45 

0.76 

11.31 

9.58 

0.88 

6.03 

7.36 

11.07 

13.95 

5.86 

8.74 

5.45 

8.83 

7.56 

9.52 

9.58 

11.90 

8.52 

10.33 

8.58 

9.39 

8.98 

11.09 

11.50 

14.17 

11.50 

14.32 

4.86 

5.66 

6.69 

4.09 

6.61 

6.19 

7.52 

8.49 

10.90 

75.57 

18.49 


Non-facii- 
Ity  PE 
RVUs 


Facility 
PE  RVUs 


NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.14 

2.66  i 
NA  ' 

3.34 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.15 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


8.25 
8.11 

10  65 
0.00 

17.51 
8.38 
0.00 
5.48 
5.13 
5.99 

10.35 
1.12 
6.54 
1.33 
7.55 
1.23 
5.54 
046 
0.58 
5.61 
0.58 
5.16 
7.26 

14.24 
6.76 
4.40 
5.78 
2.69 
2.69 
3.03 
4.57 
0.00 
0.79 
3.59 
1  12 
3.22 
2.94 
0.67 
0.45 
5.66 
4.86 
0.49 
3.31 
3.44 
5.13 
6.21 
3.02 
4.41 
3.19 
4.28 
3.91 
4.58 
4.53 
5.34 
4  18 
484 
4.21 
4.51 
4.37 
5.09 
5.26 
6.17 
5.33 
6.24 
1.70 
3.22 
3.54 
2.68 
3.57 
3.38 
3.82 
4.18 
5.42 

28.95 
7.82 


Mal- 
practice 
RVUs 


2.18 

1.93 

2.76 

0.00 

3.96 

1.82 

0.00 

1.40 

1.27 

1.46 

1.57 

0.19 

1.01 

0.22 

0.92 

0.20 

1.29 

0.08 

0.07 

1.05 

0.10 

1.10 

1.76 

2.97 

1.81 

1.01 

1.34 

0.60 

064 

0.68 

1.05 

0.00 

0.13 

0.66 

0.16 

0.66 

0.76 

0.08 

0.04 

1.45 

1.11 

0.06 

0.37 

0.97 

1.32 

1.76 

0.70 

1.10 

0.55 

0.91 

0.78 

0.99 

1.01 

1.25 

0.89 

1.08 

090 

099 

0.95 

1.16 

1.20 

1.47 

1.20 

1.49 

0.60 

0.60 

0.70 

0.41 

068 

064 

078 

0.89 

1.35 

3.08 

2.66 


Non-facil- 
ity Total 


Facility 
total 


Global 


NA 
NA 
NA 

000 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.56 

3.98 
NA 

5.16 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.49 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


30.04 

28.12 

39.09 

0.00 

55.45 

25.82 

0.00 

18.49 

16.83 

19.66 

34.63 

4.67 

20.99 

5.53 

24.24 

5.11 

18.13 

1.88 

1.90 

18.73 

240 

16.45 

23.78 

50.52 

23.37 

13.71 

18.20 

8.36 

870 

9.38 

15.05 

0.00  1 

2.79 

10.86  i 

3.49  ; 

9.39 

9.91 

2.20 

1.25 

18.42 

15.55 

1.43 

9.71 

11.77 

17.52 

21.92 

9.58 

14.25 

9.19 

14.02 

12.25 

15.09 

15.12 

18.49 

13.59 

16.25 

13.69 

14.89 

14.30 

17.34 

17.96 

21.81 

18.03 

22.05 

7.16 

9.48 

10.93 

7.18 

1086 

10.21 

12  12 

13.56 

17.67 

107.60 

28.97 


090 

090 
090 
XXX 
090 
090 
YYY 
090 
090 
090 
090 
000 
090 
000 
090 
000 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
YYY 
000 
090 
000 
090 
010 
000 
000 
090 
090 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
221 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnplions  only  are  copyright  2003  American  Medical  Association  All  Rights  Reserved  Applitat)le  FARS/DFARS  Apply 
^ Copynghl  2003  Amencan  Dental  Association.  All  nghts  reserved. 
^+lndicates  RVUs  are  not  used  for  Medicare  payment. 


I 


63312  Federal  Register/ Vol.  68,  No.  216 /Friday.  November  7.  2003 /Rules  and  Regulations 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  iNFORMATiON— Continued 


CPT'/ 
HCPCS- 


MOD       Status 


Description 


49610 

lA 

49611     ... 

A 

49650  .... 

A 

49651    .... 

A 

49659  .... 

C 

49900  .... 

A 

49904  .... 

A 

499C5  ..„ 

A 

49906   .... 

c 

49999  .... 

C 

500 1 0    ... 

A 

50020  .... 

A 

50021     ... 

A 

50040    ... 

A 

50045    ... 

A 

50060  .... 

A 

50065  .... 

A 

50070    ... 

A 

500-5  .... 

A 

50080  .... 

A 

5008'     ... 

A 

50100  .... 

A 

50120  .... 

A 

50125  .... 

A 

50130  .... 

A 

50135  .... 

A 

50200    ... 

A 

50205    ... 

A 

50220  .... 

A 

50225    ... 

A 

50230    ... 

A 

50234    ... 

A 

50236    ... 

A 

50240  .... 



A 

50280    ... 

A 

50290    ... 

A 

50300  .... 

X 

50320   .... 

A 

50310  .... 

A 

50360  .... 

A 

50365  .... 

A 

503^0  .... 

A 

50380  .... 

A 

50390    ... 

A 

50392    ... 

A 

50393    ... 

A 

50394    ... 

A 

50395  .... 

A 

50396  .... 

A 

50398   .... 

A 

50400    ... 

A 

50405    ... 

A 

50500    ... 

A 

50520    ... 

..^ 

A 

50525   .... 

A 

50526    ... 

A 

50540    ... 

A 

50541     ... 

A 

50542   .... 

A 

50543   .... 

A 

50544   .... 

A 

50545  .... 

A 

50546  .... 

A 

50547    ... 

A 

50548  .... 

A 

50549    ... 

C 

50551    .... 

A 

50553    ... 

A 

50555    ... 

A 

50557    ... 

A 

50559  .... 

A 

50561     ... 

A 

50562    ... 

A 

50570  .... 

A 

50572 

A 

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Laparo  hema  repair  initial  

Laparo  fiemia  repair  recur  

Laparo  proc   hernia  repair 

Repair  of  atxlominal  wall  

Omental  'lap,  extra-abdom 

Omental  'lap.  intra-atxiom  

Free  omental  flap,  microvasc  .... 

Abdomen  surgery  procedure 

Exploration  of  kidney      

Renal  abscess,  open  drain  

Renal  abscess,  percut  drain  

Drainage  of  K'dney   

Exploration  of  kidney  

Removal  of  kidney  stone 

Incision  of  kidney   

Incision  of  kidney   

Removal  of  kidney  stone  

Removal  of  kidney  stone  

Removal  of  kidney  stone  

Revise  kidney  blood  vessels 

Exploration  of  kidney  

Explore  and  drain  kidney  

Removal  of  kidney  store 

Exploration  of  Kidney  

Biopsy  of  kidney  

Biopsy  0'  kidney  

Remove  kidney   open   

Removal  kidney  open,  complex 
Removal  kidney  open,  radical  ... 

Removal  of  kidney  &  ureter  

Removal  ot  kidney  &  ureter  

Partial  removal  of  kidney 

Removal  of  kidney  lesion 

Removal  of  kidney  lesion  

,  Removal  of  donor  kidney  

Removal  of  donor  kidney  

Removal  of  kidney  

Transplantation  of  kidney  , 

Transplantation  of  kidney  

Remove  transplanted  kidney 

Reimplantation  of  kidney  

Drainage  of  kidney  lesion  

Insert  kidney  drain 

Insert  ureteral  tube  

Injection  for  kidney  x-ray  

Create  passage  to  kidney  

Measure  kidney  pressure  

Change  kidney  tube   

Revision  of  kidney  ureter 

Revision  of  kidney  urete' 

Repair  of  kidney  wound   

Close  kidney-skin  fistula 

Repair  renai-abdomen  fistula  

Repair  renal-abdomen  fistula  

Revision  of  horseshoe  kidney  .... 

Laparo  ablate  renal  cyst  

Laparo  ablate  reral  mass   

LapprQ  partial  nephrectomy  

Laparoscopy   pyeloplasty  

Laparo  radical  nephrectomy 

Laparoscopic  nephrectomy  

Laparo  removal  donor  kidney  .... 

Laparo  remove  w/  ureter  

Laparoscope  proc,  renal 

Kidney  endoscopy     .'.. 

Kidney  endoscopy 

Kidney  endoscopy  &  biopsy  

Kidney  endoscopy  &  treatment  .. 

Renal  endoscopy  radiotracer  

Kidney  endoscopy  &  treatment  .. 

Renal  scope  w  tumor  resect  

Kidney  endoscopy  

Kidney  endoscopy  


Physician 

work 

RVUs3 


10.44 

8.87 

6.23 

8.19 

0.00 

12.21 

19.89 

6.51 

0.00 

0.00 

10.92 

14.58 

3.36 

14.85 

15.37 

19.19 

20.67 

20.20 

25.20 

14.63 

21.68 

16.00 

15.82 

16.43 

17.19 

19.07 

2.62 

11.25 

17.05 

20.11 

21.94 

22.27 

24.72 

21.87 

15.58 

14.65 

0.00 

22.08 

12.08 

31.35 

36.60 

13.64 

20.64 

1.95 

3.36 

4.14 

0.76 

3.36 

2.08 

1.45 

19.39 

23.79 

19.46 

17.13 

22.14 

23.88 

19.82 

15.91 

19.89 

25.35 

22.27 

23.86 

20.36 

25.35 

24.26 

0.00 

5.57 

5.96 

6.49 

6.58 

6.74 

7.55 

10.86 

9.49 

10.29 


Non-facil- 
ity PE 
RVUs 


Facllify 
PE  RVUs 


Mal- 
practice 
RVUs 


NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

253 

NA 

NA 

1.21 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

4.99 

18.71 

19.36 

20.15 

NA 

17.84 

NA 

NA 

NA 


5.34 
6.56 
3.26 
4.13 
0.00 
6.34 

1564 
2,31 
0.00 
0.00 
5.48 
8.90 
1.11 
8.51 
6.88 
8.13 
6.38 
8.52 

10.30 
7.92 

10.46 
8.01 
7.06 
7.21 
7.46 
8.08 
0.91 
5.30 
7.52 
8.45 
8.93 
9.14 

11.52 

10.61 
6.97 
6.73 
0.00 

10.07 
700 

15.95 

18  88 
7,60 

13.46 
0.64 
1.11 
1.37 
0.25 
1.11 
0.86 
0.48 
7.81 

10.53 
8.84 
8.84 

10.28 

10.99 
8.59 
6.49 
823 

10.39 
856 
9  22 
8.39 

10,56 
9.20 
0.00 
1.81 
1.96 
2.13 
2.14 
2,21 
2.46 
3.88  I 
3.09 
3.35  I 


0.92 
0.78 
0.77 
1.01 
0.00 
1.47 
2.29 
073 
0.00 
0.00 
0.95 
096 

0  18 
0.98 
1.27 
1.37 
1.35 
1.44 
1.81 
1.03 
1.56 
1.97 
1.25 
1.28 
1.25 
1.41 
0.14 
1.13 
1.39 
1.51 
1.62 
1.64 
1.80 
1.63 
1.19 
1.33 
0.00 
2.13 
1.38 
3.56 
4.21 
1.51 
2.16 
0.11 
0.18 
0.22 
0.05 
0.19 
0.12 
0.08 
1.45 
1.74 
1.74 
1.51 
1.81 
1.94 
1.53 
1.19 
1.63 
1.63 

1  69 
1  83 
1.64 
2.45 
1.79 
0.00 
0.40 
0.42 
0.46 
0.47 
0.32 
0.53 
1.01 
0.67 
0.77 


Non-facil- 
ity  Total 

Facility 
total 

Global 

NA 

16.70 

1             090 

NA 

1621 

090 

NA 

10,26 

090 

NA 

13  33 

090 

0,00 

0-00 

YYY 

NA 

20  02 

090 

NA 

37  82 

090 

NA 

9  55 

777 

000 

0,00 

090 

000 

0.00 

YYY 

NA 

17,35 

090 

NA 

24  44 

090 

NA 

465 

000 

NA 

24  34 

090 

NA 

2352 

090 

NA 

28.69 

090 

NA 

2840 

090 

NA 

30.16 

090 

NA 

37,31 

090 

NA 

23  58 

090 

NA 

33  70 

090 

NA 

2598 

090 

NA 

24  13 

090 

NA 

24,92 

090 

NA 

25,90 

090 

NA 

28,56 

090 

NA 

3,67 

000 

NA 

17,58 

090 

NA 

25  96 

090 

NA 

30,07 

090 

NA 

32.49 

090 

NA 

33  05 

090 

NA 

38  04 

090 

NA 

34.11 

090 

NA 

23.74 

090 

NA 

2271 

090 

0  00 

COO 

XXX 

NA 

3428 

090 

1                NA 

20  46 

090 

1                NA 

50.86 

090 

!                NA 

59.69 

090 

NA 

22.75 

090 

NA 

36  26 

090 

NA 

270 

000 

NA 

465 

000 

NA 

573 

000 

3,34 

1  06 

000 

NA 

4  66 

000 

NA 

3  06 

000 

2,74 

2  01 

000 

NA 

2865 

090 

NA 

36  06 

090 

NA 

30  04 

090 

NA 

27  48 

090 

NA 

34  23 

090 

NA 

36  81 

090 

NA 

29,94 

090 

NA 

23.59 

090 

NA 

29  75 

090 

NA 

37  37 

090 

NA 

32  52 

090 

NA 

34  91   < 

090 

NA 

30  39 

090 

NA 

38  36 

090 

NA 

35  25 

090 

0.00 

0,00 

YYY 

1096 

7  76 

000 

2509 

834 

000 

2631 

908 

000 

27  20 

9  19 

000 

NA 

9  27  ' 

000 

25  92 

10,54 

000 

NA 

15,75 

090 

NA 

13  25 

000 

NA 

14,41 

000 

^r^L^,^?  aescnotions  only  are  cocyrighi  2003  American  Medical  As»ociat.on  All  Rights  Resen/ed,  ApplK:able  FARS/DFARS  Apply 
'Copyr)gm2003Amencan  Dental  Asscwation  All  rights  resen/ed  •^ '^vvi 

'  flndcates  RVUs  are  not  i,seO  for  Medicare  payment. 
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ADDENDUM  B— Reuvtive  VALUE  UNITS  (RVUS)  AND  Reu\ted  INFORMATION— Continued 


CPT'/ 
HCPCS' 

MOD 

c 

50574  .... 

A 

50575  .... 

A 

50576  .... 

A 

50578  .. 

A 

50580  ... 

A 

50590  .. 

A 

50600  .. 

A 

50605  .. 

A 

50610  ... 

A 

50620  ... 

A 

50630  ... 

A 

50650  ... 

A 

50660  .. 

A 

50684  .. 

A 

50686  .. 

A 

50688  ... 

A 

50690  ... 

A 

50700  ... 

A 

50715  ... 

A 

50722  .... 

A 

50725  .... 

A 

50727  ... 

A 

50728  .... 

A 

50740  ... 

A 

50750  ... 

A 

50760  ... 

A 

50770  ... 

A 

50780  ... 

A 

50782  ... 

A 

50783  .... 

A 

50785  ... 

A 

50800  .. 

A 

50810  .. 

A 

50815  ... 

A 

50820  ... 

A 

50825  ... 

A 

50830  ... 

A 

50840   . 

A 

50845   . 

A 

50860  .. 

A 

50900  .. 

A 

50920  .  . 

A 

50930   . 

A 

50940   . 

A 

50945   . 

A 

50947  ... 

A 

50948  . . 

A 

50949  ... 

C 

50951   ., 

A 

50953  .. 

A 

50955  .. 

A 

50957   . 

A 

50959  .. 

A 

50961 

A 

50970  .. 

A 

50972  . . 

A 

50974  .. 

A 

60976  ... 

A 

50978  .. 

A 

50980  .. 

A 

51000  .... 

A 

51005  .... 

A 

5101C  .... 

A 

51020  .... 

A 

51030  ... 

A 

51040  .  . 

A 

51045 

A 

51050   . 

A 

51060  .... 

A 

51065  ... 

A 

51080  .. 

A 

51500  .. 

K 

A 

51520  .... 

A 

51525  .... 

A 

51530  .... 

A 

atatus 


Descnption 


Kidney  endoscopy  &  biopsy  .... 

Kidney  endoscopy       

Kidney  endoscopy  S.  treatment 
Renal  endoscopy  radiofacer  .. 
Kidney  endoscopy  &  treatment 
F'ag.Tienting  o*  kidney  stone  ... 

Exploration  ot  jreje-    

Insert  urelera'  support  

Removal  of  j'eter  stone  

Removal  of  uieter  stone 

Removal  of  ureter  stone 

Removal  of  u'eter 

Removal  of  ureter 

Injection  tor  ureter  x-ray  

Measure  urete'  pressure  

Change  of  ureter  tube  '. 

Iniection  tc  ureter  x-ray  

Revision  of  ureter  

Release  of  ureter 

Release  of  ureter  

Release  revise  ureter  

Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kidney  

Fusion  of  ureter  &  Kidney  

Fusion  of  ureters  

Splicing  of  ureters  

Reimplan!  ureter  in  bladder 

Reimpiant  ureter  in  bladder 

Reimplan!  u^ete'  ir  bladder 

Reimplan!  u'-eter  m  biaocer  

Implant  ureter  ir  bowel        

Fusion  of  ureter  &  bowei    

Unne  stiunt  to  in!estine        

Constoict  bowei  biadoe-     

Construct  bowei  bladder  

Revise  unne  flow  

Replace  ureter  by  bowel  

Appendico-vesicostomy  

Transplant  ureter  to  skin  

Repair  of  ureter  

Closure  ureter'skin  fistula  

Closure  uretertKJwel  fistula 

Release  of  ureter 

Laparoscopy  ureterolithotomy  . 

Laparo  new  uretertladder  

Laparo  new  ureter 'bl.-jdder  

Lapa-oscope  proc.  ureter  

Endoscopy  of  ureter  

Endoscopy  of  ureter  

Ureter  endoscopy  &  biopsy  

Ure:e'  endoscopy  &  featment 

Urete'  endoscopy  &  tracer  

Urete-  endoscopy  &  treatnient 

U'eter  endoscopy      

U'"eter  endoscopy  &  catheter  .. 

Ureter  endoscopy  &  biopsy  

Ureter  endoscopy  &  t'eatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Drainage  of  bladder  , 

Drainage  of  bladder  , 

Drainage  o*  bladder    , 

Incise  &  treat  bladder  , 

Incise  &  treat  bladder  

Incise  &  dram  btadoer , 

Incise  bladder  dram  u'eter  

Removal  of  bladder  stone    

Removal  of  ureter  stone        , 

Remove  urete'  calculus      

Drainage  of  bladder  abscess  ... 

Removal  of  bladder  cyst       

Removal  of  bladder  iesior   

Removal  of  bladoer  lesion    

Removal  of  bladder  lesion   


Physician 

work 

RVUs^ 


10.96 

13.90 

10.93 

11.29 

11.79 

9.04 

15.75 

15.37 

15.83 

15.07. 

14.85 

17.31 

19.44 

0.76 

1.50 

1.16 

1.15 

15.12 

18.79 

16.26 

18.38 

8.13 

11.95 

18.32 

19.40 

18.32 

19.40 

18.26 

19.43 

20.43 

20.40 

14.44 

19.94 

19.82 

21.77 

28.02 

31.10 

19.89 

20.77 

15.27 

13.54 

14.25 

18.61 

14.43 

16.90 

24.36 

22.37 

0.00 

5.81 

6.20 

6.71 

6.75 

4.37 

6.02 

7.10 

6.85 

9.12 

S.99 

5.07 

6.81 

0.78 

1.01 

3.51 

6.67 

6.73 

4.37 

6.73 

6.88 

8.80 

8.80 

5.93 

10.08 

9.24 

13.89 

12.31 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


NA 
NA 

NA 
NA 
NA 
10.92 
NA 
NA 
NA 

NA 

NA 
NA 
NA 
15  43 
4.60 
NA 
15.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
6.41 
18.72 
19.64 
18.38 
NA 
25.58 
NA 
NA 
NA 
NA 
NA 
NA 
2.01 
4.88 
5.80 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


3.58 
4.52 
354 
3.67 
3.83 
5.11 
7.07 
7.09 
7.32 
6.69 
6.63 
7.59 
8.33 
0.25 
0.65 
1.76 
0.38 
739 
9.28 
8.18 
8.41 
529 
682 
806 
8.36 
8.05 
8.35 
7.96 
9.73 
948 
868 
7.08 
9.70 
9.07 
9.25 
11.81 
12.81 
9.03 
8.99 
6.98 
6.44 
687 
830 
6.72 
7.04 
9.76 
8.72 
000 
1  89 
2.02 
2.22 
2.20 
1.39 
1.95 
232 
2.28 
2.96 
2.94 
1.69 
2.22 
0.24 
034 
1  93 
4.04 
4.14 
2.92 
4.13 
3.79 
468 
4.53 
3.70 
5.14 
486 
6.32 
5.95 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Faality 
total 


Global 


0.78 

1.01 

0.79 

0.80 

0.84 

0.65 

1  19 

1.35 

1.29 

1.09 

1.08 

1.28 

1.43 

0.05 

0.11 

0.07 

0.07 

1.03 

2.01 

1  69 

1  73 

0.61 

1.05 

1.79 

1  49 

1.50 

1.50 

1.44 

1.35 

1.62 

1.56 

1.10 

2.13 

1.57 

1.65 

2.17 

2.64 

1.51 

1.51 

1.21 

1.17 

1.01 

1.88 

1.25 

1.38 

2.39 

2.19  I 

0.00  ' 

0.42  I 

0.44  ! 

0.46 

0.48 

0.22 

042 

0.52 

0.47 

0.64 

0.64 

0.36 

0.49 

0.06 

0.10 

0.28 

0.50 

0.50 

0.32 

0.56 

050 

065 

0.64 

0.42 

1.05 

0.70 

1.02 

0.98 


NA 
NA 
NA 
NA 
NA 

20.61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

16.24 

6.21 

NA 

17.14 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

•  NA 

NA 

NA 

NA 

NA 

0.00 

11.64 

25.36 

26.81 

25.61 

NA 

32  02 

NA 

NA 

NA 

NA 

NA 

NA 

2.85 

5.99 

9.59 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


15.32 
19.43 
15.26 
15.76 
16.46 
14.80 
24.01 
23.81 
24.44 
22.85 
22.56 
26.18 
29.20 

1  06 

2  26 
299 
1.60 

23.54 

30.08 

26.13 

28.52 

14.03 

19.82 

28.17 

29.25 

27.87 

29.25 

27.66 

30.51 

31.53 

30.64 

22.62 

31.77 

30.46 

32.67 

42.00 

46.55 

30.43 

31.27 

23  46 

21.15 

22.13 

28.79 

22  40 

25.32 

36.51 

33.28 

0.00 

8.12 

8.66 

9.39 

9.43 

5.98 

8.39 

9.94 

9.60 

12.72 

12.57 

7.12 

9.52 

1.08 

1.45 

5.72 

1121 

11.37 

7.61 

11.42 

11.17 

14.13 

13.97 

10.05 

16.27 

14.80 

21.23 

19.24 


000 
000 

000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooo 

010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  coaes  and  descnptions  amy  are  cooyigi-  2003  Ar-^enca-  Medical  Asscxaation.  AN  Rigfits  Reserved.  Applicable  FARS/DFARS  Apply 
^Copyright  2003  American  Denta;  AssoQatior  AJi  igrts  reservea 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 


MOD   Status 


Descnption 


51535 
51550 
51555 
51565 
51570 
51575 
51580 
51585 
51590 
51595 
51596 
51597 
51600 
51605 
51610 
51700 
51701 
51702 
51703 
51706 
51710 
51715 
51720 

51725  . 
51725 
51725 

51726  . 
51726 
51726 
51736  . 
51736 
51736 
51741 
51741  . 
51741  . 
51772 
51772  . 
51772  . 
51784  . 

51784  . 
517«4  . 

51785  . 
51785 
5"  785 
51792   . 
51792 
51792   . 
51795   . 
51795   . 
51795  . 
51797  . 
51797 
51797 
51798 
51800 
5^820 
51840 
51841 
51845 
51860 
51865 

5 '880 
51900 
51920 
51925 
51940 
51960 
51980 
51990 
51992 
5200C 
52001 
52005 
52007 
52010  , 


;  26 


26. 
TC 


26  . 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

a' 

A' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Repair  of  ureter  leswn  

Partial  removal  of  bladder  

Partial  remova;  cf  bladder  

Revise  bladder  &  ureter(s)  

Removal  of  bladder  

Removal  of  bladder  &  nodes  .. 

Remove  bladder/revise  tract  ... 

Removal  of  bladder  &  nodes  .. 

Remove  bladder/revise  tract  ... 

Remove  bladder/revise  trad  ... 

Remove  bladder/create  pouch 

Removal  of  pelvic  structures  ... 

Injection  for  bladder  x-ray  

Preparation  for  bladder  xray  ... 

injection  for  bladder  x-ray  

Irngation  of  bladder  

Insert  bladder  catheter  

Insert  temp  bladder  cath  

Insert  bladder  cath,  complex  ... 

Change  of  bladder  tube  

Change  of  bladder  lube    

Endoscopic  miection/'impiant  ... 

Treatment  of  bladder  iesion  .... 
*  Simple  cystomeirogram 

Simple  cystomeirogram 

Simple  cystomeirogram  

Complex  cystomeirogram  

Complex  cystomeirogram  

Complex  cystometrogram  

Unne  flow  measurement  

j  Unne  flow  measurement  

Unne  flow  measurement  

Electro-uroflowmetry.  first  , 

Electro-uroflowmetry.  first 

Electro-uroflownr^etry,  first 

Urethra  pressure  profile  

Urethra  pressure  profile    

Urethra  pressure  profile  

Anal/unnary  muscle  study  

Anal/unnary  muscle  study  

I  Anal/unnary  muscle  study  

Analunnary  muscle  study  

Anal'unnary  muscle  study  

Anal/unnary  muscle  study  

Unnary  reflex  study  

■  Unnary  reflex  study  

Unnary  reflex  study  

Unne  voiding  pressure  study  ... 

Unne  voiding  pressure  study  ... 
;  Unne  voiding  pressure  study   ... 

Intraabdominal  pressure  test  .... 

Intraabdominal  pressure  test  ... 
I  Intraatxjominal  pressure  test  .... 

I  Us  unne  capacity  measure  

I  Revision  of  bladder/urethra  

j  Revision  of  unnary  tract  

[  Attach  bladder/urethra  

'  Attach  bladder/urethra 

Repair  bladder  neck  

Repair  of  bladder  wound  

Repair  of  bladder  wound  

Repair  of  bladder  opening 

Repair  blaoder/vagina  lesioo  .... 

Close  bladder-uterus  fistula  

Hysterectomy/bladder  repair  .... 

Correctior  ot  bladder  defect 

Revision  of  biaooer  S  bowel  .... 

Construct  bladder  opening  

Laparo  urethral  suspension 

Laparo  sling  operation  ; 

Cystoscopy       

Cystoscopy   removal  o'  clots  ... 

Cystoscopy  &  ureter  catheter  ... 

Cystoscopy  ano  biopsy     

Cystoscopy  &  duct  catheter  


12.50 

15.57 

21.11 

21.50 

24.10 

30.28 

30.90 

35.03 

32.47 

36.93 

39.29 

38.13 

0.87 

0.64 

1.04 

0.87 

0.50 

0.50 

1.46 

1.01 

1.48 

3.72 

1.95- 

1.50 

1.50 

0.00 

1.70 

1.70 

0.00 

0.61 

0.61 

0.00 

1.13 

1.13 

0.00 

1.60 

1.60 

0.00 

1.52 

1.52 

0.00 

1.52 

1.52 

0.00 

1.09 

1.09 

0.00 

1.52 

1.52 

0.00 

1.59 

1.59 

0.00 

000 

17.32 

17.79 

10.65 

12.96 

9.67 

11.95 

14.95 

7.62 

12.90 

11.74 

15.49 

28.27 

22.88 

11.30 

12.43 

13.93 

2.00 

5.42 

2.36 

3.00 

3.00 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
it>'  Total 


-+■ 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.86 

10.87 

1.75 

1.67 

1.66 

236 

3.08 

2.36 

3.46 

4.04 

1.80 

5.83 

050 

5.33 

7.91 

0.57 

7.34 

0.60 

0.20 

0.40 

0.83 

0.38 

0.45 

5.86 

0.56 

5.30 

4.16 

0.51 

3.65 

4.68 

0.51 

4.17 

606 

0.42 

5.64 

7.69 

0.51 

7.18 

6.02 

0.54 

5.48 

0.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.41 

5.22 

6.01 

NA 

NA 


6.34 

6.94 

8.91 

9.23 

10.05 

12.38 

12.85 

14.08 

1297 

-14.51 

15.64 

15  24 

0.29 

0.35 

062 

0.29 

0.19 

0.26 

0.58 

063 

0.78 

1.37 

071 

NA 

050 

NA 

NA 

0.57 

NA 

NA 

0.20 

NA 

NA 

038 

NA 

NA 

056 

NA 

NA 

0.51 

NA 

NA 

0.51 

NA 

NA 

0.42 

NA 

NA 

0.51 

NA 

NA 

0.54 

NA 

NA 

7.79 

8.58 

5.65 

6.46 

493 

5.98 

6.91 

4.15 

630 

582 

8.82 

12.51 

998 

5.56 

6.26 

6.32 

0  76 

1  89 
0.90  , 
1.17 
1.15  1 


1.08  '■ 
1.26  I 
1.64  ' 
1.68-1 
1.91  ■ 
2.25  I 
2.33 
2.61  { 
2.41  i 
2.67  ' 
2.86  ; 
2.98  1 
0.05 
0.05  I 
0.06 
0.06 

0.04 : 

0.04 

0.11  ; 

0.07  i 

0.11  j 

0.29 

0.14 

0.16 

0.12  I 

0.04 

0.18  ' 

0.13  ' 

0.05 

0.06  , 

0.05 

0.01  I 

0.10 

0.08 

0.02 

0.19 

0.14 

0.05 

0.16 

0.12 

0.04 

0.15 

0.11 

0.04 

0.24 

0.11 

0.13 

0.22 

0.f2 

0.10 

0.17 

0.12 

0.05 

0.08 

1.40 

1.74 

1.04 

1.25 

0.74 

1.07 

1.21 

0.65 

1.04 

1.03 

1.77 

2.36 

1.69 

0.89 

1.22 

1.11 

0.14 

0.38 

0.18 

0.22 

0.22 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

6  78 
11  56 

285 
2.60 
2  20 
290 
4,65 
3,44 
505 

8  05 
3,89 

7  49 
2  12 
5,37 

9  79 
2.40 
7.39 
1  27 
0.86 
041 
206 
1.59 
0.47 
7.65 
230 
5,35 
5,84 
2.15 
3.69 
6.35 
2.14 
4.21 
7.39 
1.62 
5.77 
9.43 
2.15 
7.28 
7.78 
2.25 
5,53 
0.44 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.55 
11.02 

8.55  I 
NA 
NA  ! 


Facility 
total 


Global 


19.92 

!             090 

23  77 

1             090 

31.66 

090 

32.41 

090 

36.06 

090 

44.91 

090 

46.08 

090 

51.72 

090 

47.85 

090 

54.11 

1             090 

57  79 

090 

56  35 

090 

1  21 

000 

1.04 

000 

1.72 

000 

1  22 

000 

0  73 

000 

0.80 

000 

2.15 

000 

1.71 

010 

2.37 

010 

5  38 

000 

280 

000 

NA 

000 

2  12 

000 

NA 

000 

NA 

000 

240 

000 

NA 

000 

NA 

000 

0,86 

000 

NA 

000 

NA 

000 

1  59 

000 

NA 

000 

NA 

000 

2  30 

000 

NA 

000 

NA 

000 

2  15 

000 

NA 

000 

NA 

000 

2.14 

000 

NA 

000 

NA 

000 

1  62 

000 

NA 

000 

NA 

000 

2  15 

000 

NA 

000 

NA 

000 

2  25 

000 

NA 

000 

NA 

XXX 

2651  , 

090 

28.11 

090 

17,34 

090 

206~ 

090 

15-34 

090 

190C 

090 

2307 

090 

1242 

090 

20  24 

090 

18  59 

090 

26  08 

090 

43  14 

090 

34,55 

090 

17,75 

090 

1991 

090 

21  36 

090 

290 

000 

7  69 
3  4/ 

000 

000 

439 

000 

4,37 

000 

lr^^oZ^°  f''='^-':-  °''"'  f '^  =°PVngrTt  2003  Amencan  Medical  Ass«ciatK)n.  All  Rights  Resen^d  Applicable  FARS-DFARS  Apply 
'Copynqtit  20Cj  American  Dental  Association  All  nghts  resen/ed  -kk  o.  j  r^i^,y 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Reu^ted  Information— Conimued 


CPTV 
HCPCS2 

1   MOD 

1 
c 

52204  .... 

A 

52214 

A 

52224 
52234 
52235  .... 

A 

A 

A 

52240  .... 
52250  .... 

A 

A 

52260  .... 

A 

52265  .... 

A 

52270  .... 

A 

52275  .... 

A 

5??76  .... 
52277  .... 

A 
A 

52281  .... 

A 

52282  .... 

A 

52283  .... 

A 

52285  .... 
52290  .... 
52300  .... 

A 
A 

A 

52301   .... 

A 

52305  .... 

A 

52310  .... 
52315  .... 

52317  .... 

52318  .... 
52320  .... 
52325  .... 

A 
A 
A 
A 
A 
A 

52327  .... 

A 

52330  .... 

A 

52332  .... 
52334  .... 

A 
A 

52341  .... 

A 

52342  .... 

A 

52343  .... 

52344  .... 

52345  .... 

A 
A 

A 

52346  .... 

A 

52347  .... 

A 

52351  .... 

A 

52352  .... 

52353  .... 

52354  .... 

A 
A 
A 

52355  .... 

A 

52400  .... 
52450  .... 
52500  ..A 

A 

52510  .... 
52601   .... 

A 

A 

52606  .... 
52612  .... 
52614  .... 
52620  .... 
52630  ..- 



A 
A 
A 

A 

A 

52640  .... 

A 

52647  .... 

A 

52648  .... 

A 

52700  .... 
53000  .... 

A 
A 

53010  .... 

A 

53020  .... 
53025  .... 
53040  .... 
53060  .... 
53080  .... 
53085  .... 
53200  .... 

A 
A 
A 
A 
A 
A 
A 

53210  .... 
53215  .... 

A 

A 

53220  .... 

A 

53230  .... 
53235  .... 
53240  .... 
53250  .... 
53260  .... 
53265  .... 

A 
A 
A 
A 
A 
A 

PhystcJan 

work 

RVUs^ 


Non-facil- 
rty  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Facility 
total 


Cystoscopy  

Cysioscopy  ana  !-eatment  

Cysioscoov  anc  "eatment  

Cysioscopy  ano  featment   

Cystoscopy  anc  featment  

Cvstoscopy  ana  treatment   

Cvstoscopy  ana  raoiotracer   

Cystoscopy  ano  treatment   

Cystoscopy  anC  treatment      

Cystoscopy  &  'evise  urethra  

Cystoscopy  &  -evise  ureth-a  

Cystoscopy  ana  treatment     

Cystoscopy  anc  treatment   

Cystoscopy  ano  treatment   

Cystoscopy  tmpiant  stent  

Cystoscopy  and  '^eatment   

Cystoscopy  ana  ''eatment 

Cystoscopy  ana  ''eatment  

Cystoscopy  ar>a  featment  

Cystoscopy  ana  t-eatment   

Cystoscopy  ana  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  featment  

Remove  piadde'  stone  

Remove  biaoder  stone  

Cystoscopy  ana  t'eatment  

Cystoscopy   stone  removal  

Cystoscopy,  iniect  matenal   

Cvstoscopy  ana  treatment   ..._ 

Cystoscopy  ana  treatment  

Create  passage  ic  kioney  

Cysto  A  u-ete'  stncture  tx  

Cysto  w  up  stricture  tx  

Cysto  w  renal  stncture  tx 

Cysto  ureterQ  stone  remove  

Cysto  u'ete'o  a  up  stncture   

Cystouretero  w  renal  stnct  

Cystoscopy,  resect  ducts  

Cys'ou'ete'o  &  o'  pyeioscope 

Cystou'ete-o  w  stone  'emove  

Cystouretero  Alithotnpsy  

Cystouretero  w.'biopsy  

Cystouretero  w  excise  tumor 

Cystooretero  wcongen  repr 

Incision  of  prostate     

Revisii.,n  o'  bladder  neck 

Dilation  prostatic  urettira  

■^-ostatectomy  iTuRP'    

Control  oostop  bleeding   

Prostatectomy  first  stage  

Prostatectomy  seconc  stage  

Remove  residual  prostate  

Remove  prostate  'eg'owth  

Relieve  bladder  contracture  

Laser  surges  o'  prostate  

Laser  su'gery  o-  p'ostate    

Drainage  of  prostate  abscess  

Incision  of  urethra  

Incision  of  urethra 

Incision  of  urethra 

IrKision  of  urettira 

Drainage  of  urethra  abscess  

D'ainage  of  urethra  abscess 

Drainage  of  unr.ary  leakage  

Drainage  of  unnarv  leakage  

Biopsy  of  urethra 

Removal  of  urethra  

Removal  of  urethra     

Treatment  of  urethra  lesion  

Removal  of  urethra  lesion  

Removal  of  u'eth'a  lesion 

5urge-y  fc  uretn'a  pouch  

Removal  o'  urethra  gland _ 

Treatment  of  urethra  lesion 

Treatment  of  urethra  lesion  

"  CPT  cocJes  arx)  destnptrons  only  are  copyright  2003  AmerK^a-  Medical  Association.  All  Rights  Reserved  App(icat>ie  FARS/DFARS  Apply 
^Copyright  2003  American  Dental  Association  AJi  nghts  'eserved 
3  +lncJicates  RVUs  are  not  used  for  Medicare  payment 


Gk3bal 


2.36 

3.67 

0.92 

0.18 

6.21 

1 

1            3.46 

1 

1             000 

3.69 

NA 

1.35 

0.26 

NA 

5.30 

000 

3.12 

NA 

1.17 

0.22 

NA 

4.51 

000 

4.60 

NA 

1            1.65 

0.32 

NA 

6.57 

000 

5.42 

NA 

1.93 

038 

NA 

7.73 

000 

9.66 

NA 

3.33 

0.70 

NA 

13.69 

000 

4.47 

NA 

1  69 

032 

NA 

648 

000 

3.90 

NA 

1.45 

0.28 

NA 

5  63 

000 

2  92 

3.79 

;            1.13 

0.22 

693 

4.27 

000 

3.35 

NA 

1.26 

024 

NA 

4  85 

000 

467 

NA 

1.69 

034 

NA 

6.70 

000 

4.97 

NA 

1.81 

0.36 

NA 

7.14 

000 

6.13 

NA 

2.28 

0.46 

NA 

8  87 

000 

2.78 

7.47 

1.09 

0.20 

10  45 

•        407 

000 

6.36 

NA 

2.26 

046 

NA 

908 

000 

3.72 

4.06 

1.41 

0.26 

8.04 

5.39 

000 

359 

4.14 

1.36 

0.26 

799 

5.21 

000 

4.56 

NA 

1.68 

0.32 

NA 

6.56 

000 

5.28 

NA 

1.93 

0.38 

NA 

759 

000 

5.48 

NA 

2.02 

0.47 

NA 

7.97 

000 

5.28 

NA 

1.88 

0.37 

NA 

7.53 

000 

2.79 

3.56 

1.04 

0.20 

655 

4.03 

000 

5.18 

NA 

1.86 

0.37 

NA 

7.41 

000 

6.68 

NA 

2.31 

0.48 

NA 

9.47 

000 

9.14 

NA 

3.14 

0.65 

NA 

12.93 

000 

4.67 

NA 

1.66 

034 

NA 

6.67 

000 

6.12 

NA 

2.13 

0.44 

NA 

8.69 

000 

5.16 

NA 

1.85 

038 

NA 

739 

000 

5.01 

NA 

1.78 

0.36 

NA 

7  15 

000 

2.81 

NA 

1.07 

0.20 

NA 

408 

000 

4.80 

NA 

1.78 

0.34 

NA 

6.92 

000 

5.97 

NA 

2.24 

044 

NA 

865 

000 

6.46 

NA 

2.38 

048 

NA 

932 

000 

7.16 

NA 

2.62 

0.53 

NA 

10.31 

000 

7.66 

NA 

2.84 

056 

NA 

11.06 

000 

8.15 

NA 

3.00 

0.60 

NA 

11.75 

000 

9.18 

NA 

3.32 

0.68 

NA 

13.18 

000 

5.25 

NA 

173 

0.40 

NA 

738 

000 

583 

NA 

2.17 

0.43 

NA 

8.43 

000 

6.84 

NA 

254 

0.50 

NA 

9.88 

000 

7.92 

NA 

2.90 

0.59 

NA 

11.41 

000 

7.30 

NA 

2.71 

0.54 

NA 

10.55 

000 

8.77 

NA 

3.19 

0.66 

NA 

1262 

000 

9.62 

NA 

3.83 

0.72 

NA 

14.17 

090 

7.60 

NA 

3.77 

0.55 

NA 

11.92 

090 

8.42 

NA 

4.02 

0.60 

NA 

13.04 

090 

668 

NA 

3.20 

0.48 

NA 

10.36 

090 

12.30 

NA 

522 

0.89 

NA 

18.41 

090 

8.08 

NA 

3.63 

059 

NA 

12.30 

090 

7.93 

NA 

3.83 

0.58 

NA 

12.34 

090 

6.80 

NA 

3.43 

0.49 

NA 

10.72 

090 

6.57 

NA 

3.06 

0.47 

NA 

10.10 

090 

7.22 

NA 

3.25 

0.52 

NA 

1099 

090 

6.58 

NA 

3.03 

047 

NA 

1008 

090 

10.30 

77.33 

4.63 

0.73 

88.36 

15.66 

090 

11.15 

NA 

4.90 

0.79 

NA 

16.84 

090 

6.76 

NA 

3.25 

0.49 

NA 

10.50 

090 

2.27 

NA 

1.58 

0.16 

NA 

4.01 

010 

3.62 

NA 

3.07 

0.24 

NA 

6.93 

090 

1.76 

3.12 

0.68 

0.13 

5.01 

257 

000 

1.12 

3.88 

0.52 

0.08 

508 

1.72 

000 

6.36 

11.42 

6.38 

0.49 

18.27 

13.23 

090 

2.62 

NA 

1.48 

0.28 

NA 

4.38 

010 

6.25 

NA 

6.22 

0.50 

NA 

12.97 

090 

10.21 

NA 

7.71 

0.80 

NA 

18.72 

090 

2.58 

4.35 

0.99 

0.20 

7.13 

3.77 

000 

12.50 

NA 

6.11 

0.97 

NA 

19.58 

090 

15  49 

NA 

6.85 

1.11 

NA 

2345 

090 

6.96 

NA 

392  \ 

0.53 

NA 

11,41 

090 

9.53 

NA 

489 

0.72 

NA  ' 

15.14 

090 

10.08 

NA 

509 

0.72 

NA 

15.89 

090 

6.41 

NA 

3.69 

0.50 

NA 

10.60 

090 

5.86 

NA 

3.43 

0.42 

NA 

9.71 

090 

2.96 

3.32 

1.83 

0.28 

6.56 

5.07 

010 

3.10  i 

NA 

1.86 

0.24  1 

NA 

5.20 

010 

1 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


53270 
53275 
S3400 
53405 
53410 
53415 
53420 
53425 
53430 
53431 
53440 
53442 
53444 
53445 
53446 

53447  , 

53448  , 

53449  . 

53450  . 
53460  . 
53500  . 
53602  . 
53505  . 
53510  . 
53515  . 
53520  . 

53600  . 

53601  . 
53605  . 

53620  . 

53621  . 

53660  . 

53661  . 
53665  . 
53850  . 

53852  . 

53853  . 
53899  . 

54000  . 

54001  . 
54015  . 
54050  . 
54C55  . 
54056  . 
54067  . 
54060  . 
54065  . 
54100  ., 
54105  . 

54110  . 

54111  . 

54112  ., 
54115  . 
54120  ., 
54125  . 
54130  . 
54135  ., 
54150  ., 
54152  ., 

54160  .. 

54161  ., 

54162  .. 

54163  .. 

54164  ., 
54200  .. 
54205  .. 
54220  .. 

54230  .. 

54231  .. 
54235  .. 
54240  .. 
54240 
54240 
54250 
54250 


26 

iTC 

26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
JV 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Removal  of  urethra  gland  

Repair  of  urethra  detect  

Revise  urethra  stage  l  , 

Revise  urethra,  stage  2    

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruct  urethra,  stage  1  ... 

Reconstruct  urethra,  stage  2  ... 

Reconstruction  of  urethra    

Reconstruct  urethra  bladder  .... 

Male  sling  procedure    

RerTiove  revise  rnale  sling  

Inset  tanoem  cu*<  

Insert  uro.ves  nck  sprmcter  .... 

Remove  uro  spnincter    

Remove,  replace  ur  sphincter  .. 

Remov  repic  ur  sphinctr  comp 

Repair  uro  sphincter  

Revision  of  urethra  

Revision  of  urethra  

Urethr^vs,  transvag  w/  scope  ... 

Repair  of  urethra  injury   

Repair  of  urethra  injury  

Repair  of  urethra  injury   

Repair  of  urethra  injury   

Repair  of  urethra  defect  

Dilate  ureth-a  sincture  

Dilate  jreth-a  stricture  

Dilate  urethra  stndure  

Dilate  urethra  stncture  

Dilate  urethra  stncture  

Dilation  of  urethra  , 

Dilation  of  urethra  , 

Oilatior  of  urethra  , 

Prostatic  microwave  ttiermotx  . 

Prostatic  rf  thermotx  , 

Prostatic  water  thermcther  , 

Urology  Surgery  procedure 

Slitting  of  prepuce    

Slitting  of  prepuce 

Drain  penis  lesion  

Destruction,  penis  lesion(s) 

Destruction  penis  lesion(s)  

Cryosurgery,  penis  lesion(s)    .... 

Laser  surg.  penis  lesion(s)  

Excision  of  penis  lesion(s)  

Destruction   penis  lesion(s)  

Biopsy  of  penis  

Biopsy  of  penis      

Treatment  of  penis  lesion  

Treat  penis  lesion   graft   

I  Treat  penis  lesion   graft   

Treatment  of  penis  lesion  

Partial  'emoval  of  penis 

Removal  of  penis        

Remove  penis  &  nodes  

Remove  penis  &  nodes  

.  Circumcision   

Circumcision  

Circumcision   

Circumcision  .,  ,. 

Lysis  penil  circumic  lesion 

Repair  of  circumcision  

Frenulotomy  of  penis   

Treatment  of  penis  lesion  

Treatment  of  penis  lesion  „. 

Treatment  of  penis  lesion 

Prepare  penis  study  

Dynamic  cavemosometry  

Penile  miection  r. 

Penis  study    

Penis  study    

Penis  study  

Penis  study  

Penis  study  


3.07 

4,50 

12.70 

14,40 

16.35 

19.30 

14.00 

15.89 

16.25 

19.78 

13.54 

11.50 

13.32 

13.98 

10.17 

13.41 

21.03- 

9.64 

6.11 

708 

12.14 

7.59 

7,59 

10.05 

13.23 

8.63 

1  20 
0.97 
1.27 
1.61 
1.34 
0.71 
0.72 

0  76 
9,40 
9.82 
5.21 
0.00 
1.53 
2,18 
5.29 
1.23 
1.21 
1.23 
1.23 
1.92 
2.41 
1.89 
3.48 

10.07 

13.49 

15.77 

6.11 

9.91 

13.45 

20.03 

26.21 

1,80 

2.30 

2  47 
3.25 
298 
2.98 
2,49 
1.05 
7,88 
2.41 

1  33 
2.03 
1,18 
1.30 
1  30 
0.00 
2.21 
2,21 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
^4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.19 
1.32 
NA 
2.06 
2.14 
1.36 
1.36 
NA 
99  30 
93  70 
58  09 
0-00 
NA 
4.35 
NA 
1.71 
1  62 
2,50 
NA 
3.92 
NA 
290 
NA 
NA 
NA 
NA 
8,61 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1  87 
NA 
3.98 
1.13 
1  42 
099 
1  04 
043 
0,61 
0.93 
071 


1.91 
2.30 
6.17 
6.53 
7.29 
7.58 
6.55 
7.12 
7.23 
8.28 
6.11 
5.58 
5.98 
7.34 
5.34 
6.56 
9.23 
4.91 
3.45 
3.87 
6.27 
4.19 
4.04 
5.35 
6.12 
4.65 
0.45 
0.39 
0.42 
0.62 
0.51 
0.33 
0.31 
0.26 
4,37 
4,75 
3  23 
0-00 
1.35 
1.53 
2.61 
1.06 
0.82 
1.39 
0.88 
1.47 
1  74 
0.83 
1.99 
5.71 
677 
7  78 
4.52 
5  67 
6.83 
9.20 
11.22 
0.99 
1.23 
1.12 
1.60 
2,03 
2.04 
1.88 
1,02 
4.89 
0.97 
0.64 
0.88 
060 
NA 
043 
NA 
NA 
071 


0,25 
0.34 
1.02 
1,09 
1,19 
1.39 
1.08 
1  16 
1.21 
1.56 
0,87 
066 
1  05 
1  01 
O80 
0.95 
1.67 
0.68 
0.44 
0  52 
089 
0,60 
0,55 
0  72 
099 
064 
008 
0,07 

aio 

0,12 
0.10 
005 
0.05 
0.06 
0,67 
0  70 
032 
0,00 
0,12 
0,17 
040 
008 
008 
0,07 
0.10 
0.14 
0  16 
0  12 
025 
072 

0  95 

1  13 
0.47 
0  72 
0,97 
1,43 
1.89 
020 
0,19 
0,19 
0,24 
0.24 
0.24 
0.19 
0.07 
0.56 
0,18 
0.10 
017 
0.08 
0,16 
0.10 
0.06 
0,19 
0,17 


NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
247 
236 
NA 
3,79 
3  58 
2  12 

2  13 
NA 

109.37 

104  22 

63  62 

000 

NA 

6,70 

NA 

3  02 
2.91 
380 

NA 

5  98 

NA 

4  91 
NA 
NA 
NA 
NA 

15  19 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

H^  ; 

2  99 

NA 

657 

2.56 

3,62 

2,25 

2,50 

1,83 

0.67 

3.33 

309 


523 

7  14 

19  89 
22  02 
24  83 
2827 

21  63 
24  17 
24  69 
29  62 

20  52 
17  74 
20  35 

22  33 
16.31 
20  92 
31  93 

15  23 
1000 

11  47 
19  30 
1238 

12  18 

16  12 
Z0  34 
13.92 

1-73  1 
1.43 
1  79 
235 
1  95 
1  09 
1  08 

1  08 
14  44 
1527  ' 

8  76 
000 
3.00 
3  88 
830 
2.37 

2  11 
2.69 
2.21 
353 
4.31 
284 
5  72 

16-50 
21.21 
24  68 
11  10 
16-30 
21  25 
30  66 
39  32 

2  99 

3  72 
378 
509 
5  25 
5.26 
456 
2.14 

13.33 
3.56 

2  07 
308 
1  86 

NA 

1  83 

NA 

NA 

3  09 


010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

YYY 

010 

010 

010 

010 

010 

010 

010 

010 

010 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

010 

010 

010 

010 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 


^r.^^,^?  descriptions  oniy  are  copyngr,.  2003  Amencar  Vleaical  -^ssociatKK^.  All  Rights  Resented  Applcafcle  FAR&DFARS  Apply 
'Copynghl  2003  Anerica.'- Dental  Association   All  nghts  reserved 
3  ♦indicates  RVUs  a.^^e  not  ,^sea  '.a  li^edicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS^' 

MOD 

Status 

54250  .... 

TC  .... 

A 

54300  .... 

A 

54304  .... 

A 

54308  .... 

A 

54312  .... 

A 

54316  .... 

A 

54318  .... 

A 

54322  .... 

A 

54324  .... 

A 

54326  .... 

A 

54328  .... 

A 

54332  .... 

A 

54336  .... 

A 

54340  .... 

A 

54344  .... 

A 

54348  .... 

A 
A 

54352  .... 

54360  .... 

A 

54380  .... 

A 
A 
A 

54385  .... 

54390  .... 

54400  .... 

A 

54401    .... 

A 

54405  .... 

1  

A 

54406  .... 

A 

54408  .... 

A 

54410  .... 

A 

54411   .... 

A 

54415  .... 

A 

54416   .... 

A 
A 

54417  .... 

54420  .... 

A 

54430  .... 

A 

54435  .... 

A 

54440  .... 

C 

54450  .... 

A 
A 

54500  .... 



54505  .... 



A 

54512  .... 

A 

54520  .... 

A 
A 

54522  .... 

54530  .... 

A 

54535   .... 

A 

54550   .... 

A 

54550  .... 

A 

54600  .... 

A 

54620  .... 

A 
A 
A 
A 
A 

54640  .... 

54650  .... 

54660  .... 

54670  .... 

54680  .... 

A 

54690  .... 

A 
A 

54692  .... 

54699  .... 

C 

54700  .... 

A 

54800  .... 

A 

54820  .... 

A 

54830  .... 

A 
A 

54840  .... 

54860  .... 

A 

54861    .... 

A 
A 

54900  .... 

54901   .... 

A 

55000  .... 

A 
A 

55040  .... 

55041   .... 

A 

55C60  .... 

A 

55100  .... 

A 

55110  .... 

A 

55120  .... 

A 

55150  .... 

A 

55175  .... 

A 

55180  .... 

A 

55200  .... 

A 

Descnption 


Penis  study  

Revision  of  penis 

Rev  sion  of  penis 

Reconstnjctlon  of  urettira , 

Heconstojclpon  of  urettira , 

Recons! ruction  of  urethra  , 

Reconstruction  of  urethra 

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstaiction  of  urethra  

Rev'se  penis/urethra    

Revise  penis'urethra  

Revise  oenis-urethra   

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Reconstruct  urethra/penis  

Penis  plastic  surgery  

Repair  penis  

Repair  penis  

Repair  penis  and  bladder 

Insert  semi-rigid  prosthesis  ...... 

Insert  self-contd  prosthesis  

Insert  multi-comp  penis  pros  .... 
Remove  mutl-comp  penis  pros 
Repair  multi-comp  penis  pros  .. 
Remove/replace  penis  prosth  .. 
Remov/repic  penis  pros,  comp 
Remove  self-contd  penis  pros  . 
Remv/.epl  penis  contain  pros  .. 
Remv/replc  penis  pros,  compi  .. 

Revision  of  penis  

Revision  of  penis  

Revision  of  penis  

Repair  of  penis  

Preputial  stretching 

Biopsy  of  testis  

Biopsy  of  testis  

Excise  lesion  testis 

Removal  of  testis 

Orchiectomy,  partial  

Removal  of  testis 

Extensive  testis  surgery  

Exploration  for  testis  

Exploration  'c  testis 

Reduce  testis  tcsion 

Suspension  of  testis  

Suspension  o*  testis  

Orchiopexy  (Fowler-Stephens)  . 

Revision  of  testis  

Repair  testis  injury  

Relocation  of  testis(es)  

Laparoscopy,  orchiectomy  

i-apa'oscopy,  orchiopexy  , 

Laparoscope  proc.  testis  , 

Drainage  of  scrotum  

Biopsy  of  epididymis  

Exploration  of  epididymis  

Remove  epididymis  lesion   

Remove  epioioymis  .esion  

Removal  of  epididymis  

Removal  of  epididymis  

Fusion  of  spermatic  ducts  

Fusion  of  spermatic  ducts  

Drainage  of  hydrocele  

Removal  of  hydrocele   

Removal  of  hydroceles    

Repair  of  r^yaroceie        

Drainage  of  scrotum  apscess  ... 

Explore  scrotum      

Removal  of  scrotum  lesion  

Removal  of  scrotum   

Revision  of  scrotum 

Revision  of  scrotum 

Incision  of  sperm  duct  


Physician 

work 

RVUs3 


Non-faal- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Facility 
total 


Global 


0,00 

0,22 

NA 

1           0,02 

0.24 

N/% 

000 

10.35 

NA 

j            5.81 

i            0,77 

NA 

16.93 

090 

12.42 

NA 

1            6.62 

1            0,89 

NA 

1993 

090 

11,76 

NA 

6.24 

1            0.84 

NA 

18,84 

090 

13.49 

1              NA 

7.28 

0,97 

NA 

21  74 

090 

16.72 

NA 

8.28 

1            1.20 

NA 

26  20 

090 

11.19 

NA 

6.06 

1.38 

1               NA 

16,63 

090 

12,94 

j              NA 

6.71 

0,92 

NA 

20,57 

090 

16,22 

NA 

8.31 

1            1.23 

NA 

25,76 

090 

15,63 

NA 

8,10 

j            1.11 

1               NA 

2484 

090 

15,56 

NA 

7,53 

1,10 

1               NA 

2419 

090 

16,98 

NA 

8,03 

1.21 

NA 

26.22 

090 

19.93 

NA 

10,83 

2  28 

NA 

33  04 

090 

8.86 

NA 

5,32 

0,86 

NA 

15.04 

090 

1585 

NA 

8,07 

1,32 

NA 

23.24 

090 

17,05 

NA 

8.71 

,            1.22 

NA 

26.98 

090 

24.60 

NA 

11.62 

'            1.94 

NA 

3816 

090 

11,86 

NA 

6.25 

0,86 

NA 

18.97 

090 

13,10 

NA 

6.91 

1,39 

NA 

21,40 

090 

15.30 

NA 

8.57 

0,85 

NA 

24.72 

090 

21.49 

NA 

9.71 

1,53 

NA 

32,73 

090 

8.94 

NA 

4.52 

0.64 

NA 

1410 

090 

10.22 

NA 

5.92 

073 

NA 

16.87 

090 

13  35 

NA 

6,13 

0.96 

NA 

20,44 

090 

12,03 

NA 

5.53 

0.90 

NA 

18.46 

090 

12,68 

NA 

5,84 

0.95 

NA 

19,47 

090 

15,41 

NA 

6.75 

1,15 

NA 

23,31 

090 

15.91 

NA 

7.17 

0.96 

NA 

24,04 

090 

8.15 

NA 

4.29 

0.65 

NA 

13,09 

090 

10.81 

NA 

5.49 

0.66 

i               NA 

16.96 

090 

14.11 

NA 

6.28 

0.66 

NA 

21.05 

090 

11.35 

NA 

5.78 

0,86 

NA 

17,99 

090 

10,09 

NA 

5,32 

0,72 

NA 

16,13 

090 

6.09 

NA 

3.78 

0,43 

NA 

1030 

090 

0,00 

0,00 

000 

0.00 

000 

0,00 

090 

1,11 

1,12 

0.48 

008 

2.31 

1.67 

000 

1,30 

0.62 

0.58 

0.10 

2.02 

1,98 

000 

344 

NA 

1.96 

0.25 

1              NA 

565 

010 

3,53 

NA 

4.21 

0,67 

1               NA 

13-41 

090 

5.20 

NA 

2.89 

0.40 

-   NA 

8,49 

090 

9.45 

NA 

4.97 

0.74 

NA 

16,16 

090 

8.53 

NA 

4.38 

0.64 

1              NA 

13,55 

090 

12.09 

NA 

5.74 

0.99 

NA 

18.82 

090 

7,74 

NA 

3.94 

0.59 

NA 

12.27 

090 

11,07 

NA 

5.33 

0.95 

NA 

17  35 

090 

6,97 

I^^A 

3.66 

0.54 

NA 

11,17 

090 

4,87 

NA 

2.50 

0.37 

NA 

7,74 

010 

6.86 

NA 

3.85 

0.59 

NA 

11.30 

090 

11.38 

NA 

5.60 

0.97 

NA 

17.95 

090 

5.08 

NA 

3.11 

0.42 

NA 

861 

090 

6.37 

NA 

3.65 

0.49 

NA 

10.51 

090 

12.58 

NA 

6.36 

1.13 

NA 

20.07 

090 

10.90 

NA 

5.12 

1.19 

NA 

17.21 

090 

12.81 

NA 

5.52 

1.04 

NA 

19.37 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

YYY 

3.41 

NA 

1.97 

0.28 

NA 

5,66 

010 

2.32 

0.95 

0.91 

0,17 

344 

3.40 

000 

5.11  1 

NA 

3.05 

0,40 

NA 

8.56 

090 

5.35 

NA 

3.13 

0.41 

NA 

8.89 

090 

5.17 

NA 

2,88 

0.37 

NA 

8.42 

090 

6.28 

NA 

3.42 

0,46 

NA 

10.16 

090 

8.85 

NA 

4.44 

0.62 

NA 

13.91 

090 

13.12 

NA 

5.93 

1.61 

NA 

20.66 

090 

17.84 

NA 

7.65 

2.19 

NA 

27.68 

090 

1.42 

2.13 

0.65 

0.12 

3,67 

2,19 

000 

5.33  1 

NA 

3.00 

0.42 

NA 

8.75 

090 

7.70 

NA 

4,09  ■ 

0.60 

NA  1 

12.39  j 

090 

5,49 

NA 

3.17 

0.44 

NA  ' 

9.10 

090 

2.12 

3.81 

1.61 

0.18 

6.11  1 

3.91 

010 

5.67 

NA 

3.22 

0.43 

NA  i 

9.32 

090 

5,06 

5,81 

3.03 

0.40 

11.27 

8.49 

090 

7,18 

NA  ; 

4,01  i 

0.56 

NA 

11.75  ' 

090 

5,21 

NA  ' 

3.11 

0.40 

NA 

8.72 

090 

10,66 

NA  ' 

5.53 

0,86 

NA 

17.05 

090 

4,22 

5,58  1 

2.45 

030 

10.10 

6.97 

090 

'  CPT  codes  and  descnpfions  only  are  copyngm  2003  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARSrDFARS  AdoIv 
'Copynght  2003  Aoiencan  Dental  Assoaation  All  nglits  reserved 
3+lndicates  RVUs  are  not  used  for  Medicare  payment. 
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HCPCS- 

MOD 

Status 

55250  .... 

[ 

A 

55300  .... 

A 
A 
A 
A 
A 

; 

A 

c         1 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

55400  .... 
55450  .... 

5,5500  .... 
55520  .... 
55530  .... 
55535  .... 
55540  .... 
55550  .... 

55559  .... 
55600  .... 
55605  :... 
55650  .... 

55680  .... 
55700  .... 
55705  .... 

55720  .... 

55725  .... 
55801  .... 
55810  .... 

55812  .... 
55815  .. 
55821  .... 

55831  .... 
55840  .... 

55842  .... 
55845  ...^ 
55859  .... 
5586C  ... 

55862  .... 

55865  .... 

55866  .... 

55870  ... 
55873  .... 
55899  .... 
55970  .... 

55980  .... 
56405  .... 
56420  .... 

56440  ... 

56441  .... 

56501  .... 

56515  .... 

56605  .... 

56606  .... 

•■■»••■•• 

56620  .... 
56625  .... 
56630  ... 
5663'  .... 



56632  ..... 

56633  .... 

56634  .... 
56637  .... 
56640  .... 

..':...'.. 

56700  .... 

56720  .... 
56:-40  .... 
56800  .... 

56805  .... 

56810  .... 
56820  .... 

56821  .... 
57000  ... 
57010  .... 
57020  .... 

57022  .... 

57023  .... 

57061  .-. 

57065  .... 
57100  .... 

■^7105  .... 

57106  .... 

57107  .... 

57109  .... 

Description 


Removal  of  sperm  duct(s)  

Prepare,  sperm  duct  x-ray  

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

Removal  of  hydrocele  

Removal  of  sperm  cord  lesion 
Revise  spermatic  cord  veins  ... 
Revise  spermatic  cord  veins  ... 
Revise  hernia  &  sperm  veins  .. 
Laparo  ligate  spermatic  vein  ... 
Laparo  proc.  spermatic  cord  ... 

Incise  sperm  duct  pouch  

Incise  sperm  duel  pouch  

Remove  sperm  duct  pouch  

Remove  sperm  poucii  lesion  .. 

Biopsy  of  prostate  

Biopsy  of  prostate  

Drainage  of  prostate  abscess  . 
Drainage  of  prostate  abscess  . 

Removal  of  prostate  

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Removal  of  prostate  

Removal  of  prostate  

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Percut/needle  insert,  pros 

Surgical  exposure,  prostate  .... 

Extensive  prostate  surgery 

Extensive  prostate  surgery  

Laparo  radical  prostatectomy  .. 

Electroejaculation  

Cryoablate  prostate  

Genital  surgery  procedure 

Sex  transfonnation.  M  to  F  ..„. 

Sex  transformation.  F  to  M  

I  &  D  of  vulva/penneum  

Drainage  of  gland  abscess  

Surgery  for  vulva  lesion  

Lysis  of  labiaHesion(s)  

Destroy,  vulva  lesions,  sim  

Destroy  vulva  lesion/s  compi  .., 

Biopsy  of  vulva/penneum  

Biopsy  of  vulva/penneum  

Partial  removal  of  vulva 

Complete  removal  of  vulva  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Partial  removal  of  hymen  

Incision  of  hymen   .r^ 

Remove  vagina  gland  lesion  .... 

Repair  of  vagina  

Repair  clitons  

Repair  of  perineum 

Exam  of  vulva  w'scope  

Examjtiiopsy  of  vulva  w/scope  . 

Exploration  of  vagina  

Drainage  of  pefvic  abscess  

Drainage  of  peivic  fluid    

5  d  vaginal  hematoma,  pp  

6  d  vag  hematoma,  non-ob  ... 
Destroy  vag  lesiors,  simple  .... 
Destroy  vag  lesiors,  complex  .. 

Biopsy  of  vagina      

Biopsy  0*  vagina     

Remove  vagina  wall  partial  

Remove  vagina  tissue,  part  

Vaginectomy  partial  w/nodes    .. 


Physician 

work 

RVUs3 


3.27 

3.49 

8.44 

4.10 

5.56 

6.00 

5.63 

652 

7.63 

6.53 

0.00 

634 

7.91 

11.73 

5.16 

1.56 

4.54 

7,60 

8.63 

17.70 

22.45 

27.35 

30.29 

14.17 

15.53 

22.56 

24.24 

28.39 

12.45 

14.37 

18.29 

22.74 

30.56 

2.57 

19.36 

0.00 

0.00 

0.00 

1.43 

1  38 

2.82 

1.96 

1.52 

2.74 

1.09 

0.55 

7.43 

8.35 

12.29 

16.11 

20.17 

16.38 

17.78 

21  84 

22.04 

2.51 

0.68 

4.54 

3.87 

18.75 

4.11 

1.49 

2.04 

2.95 

6.00 

1.49 

2.55 

4.72 

1.24 

2.60 

1.19 

1.68 

6.32 

22.87 

26  85 


Non-facil- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


9.14 

NA 

NA 

7.26 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

4.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1,58 

NA 

000 

000 

0.00 

1.36 

234 

NA 

1  86 

1.83 

2.60 

1.11 

0.51 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.39 

1.82 

NA 

NA 

0.97 

NA 

NA 

1.70 

2.36 

1.13 

1.99 

NA 

NA 

NA 


2.82 
1.33 
4.24 
1.91 
3.19 
334 
3.11 
3.50 
3.90 
3.36 
0.00 
3.44 
4.42 
542 
3.07 
Q.72 
2.34 
4.00 
4.68 
7.47 
8.82 
11.27 
12.20 
6.39 
6.85 
9.55 
10.11 
11.22 
5.98 
6.52 
8.07 
9.49 
11.95 
1.10 
9.12 
000 
0.00 
0.00 
1.17 
1.10 
1  74 
1  45 
1.29 
1.87 
0.47 
0.22 
5.06 
5.66 
7.32 
938 
1007 
9  16 
1004 
11.70 
11  12 
1.77 
0.41 
2.51 
2.23 
9.55 
2.34 
0.(54 
0.91 
1.77 
3.93 
0.61 
1.54 
2.64 
1.16 
1.75 
0.49 
1.37 
4.37 
10.76 
11.55 


IVIal- 

practice 

RVUs 


Non-lacil- 
ity  Total 


Facility 
total 


Global 


■  CPT  codes  ana  descnptions  only  are  copyright  2003  Amencan  Medical  Association.  All  Rights  Resen/ed  Applicabie  FARS/DFARS  AddIv 
2CopyrigM2003Amer:can  Dental  Association  All  ngfits  reserved,  i 

■•f  Indtcates  RVUb  are  not  ^sed  for  Medica-e  payment 


0,25 
0.24 
0.60 
0.29 
0,52 
0  67 
0,43 
05C 
0.89 
056 
0.00 
046 
065 
0,86 
037 
0  12 

0  31 
0.53 
061 

1  29 

1  62 
2.03 

2  21 
1  02 
1  13 
1  64 
1.77 
2,05 
0,89 

0  98 

1  37 
1  64 
1  64 
0  17 
1,22 
0.00 
0.00 
0.00 
0.17 
0  16 
0,34 
0,20 
0  18 
0,22 
0,13 
0.07 
0.91 
1.01 
1.47 
1.95 
2.43 
1.99 
2.13 
2.61 
2.71 
029 
0  08 
0.44 
0.44 
2.18 
0.49 
0.12 
0.16 
0.34 
0.68 
0.18 
0.29 
0.29 
0.16 
0.31 
0.12 
0.20 
0.70 
2.60 
2.36 


12  66 

NA 
NA 
11  65 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 

6  05 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4  32 
NA 

GOO 

0  00 
OOC 

2  96 

3  88 
NA 

4  02 

3  53 

5  56 

2  33 

1  13 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

300 

4  02 
NA 
NA 

264 
NA 
NA 

3  10 
5.27 
2.44 
3.87 

NA 
NA 
NA 


6,34 

090 

5  06 

000 

13  28 

090 

630 

010 

9,27 

090 

1001 

090 

917 

090 

10,52 

090 

12,42 

090 

10  45 

090 

000 

YYY 

10  24 

090 

12  98 

090 

18,01 

090 

8,60 

090 

2,40 

000 

7,19 

010 

12,13 

090 

1392 

090 

26  46 

090 

32,89 

090 

4065 

090 

44,70 

090 

21,58 

090 

23,51 

090 

33,75 

090 

36  12 

090 

41  66 

090 

19,32 

090 

21.87 

090 

27.73 

090 

3387 

090 

44  15 

090 

3,84 

000 

29  70 

090 

000 

YVY 

0,00 

XXX 

0,00 

XXX 

2,77 

010 

264 

010 

490 

010 

3,61 

010 

299 

010 

483 

010 

1  69 

000 

0  84 

777 

1340 

090 

15.02 

090 

21  08 

090 

27  44 

090 

3267 

090 

27,53 

090 

29  95 

090 

36  15 

090 

35  87 

090 

457 

010 

1,17 

000 

749 

010 

6,54 

010 

30,48 

090 

6,94 

010 

2.25 

000 

311 

000 

5.06 

010 

10.61 

090 

228 

000 

438 

010 

765 

010 

256 

010 

466 

010 

1,80 

000 

3,25 

010 

11  39 

090 

36.23  1 

090 

40.76  1 

090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 

MOD 

c 

57110  .... 

57111  .... 

57112  . . 

57120   . 
57130   , 

A 
A 
A 
A 
A 

57135  ... 
57150  , . 

A 

A 

57155  . 
57160  , 
57170 
57180 
57200 

A 
A 
A 
A 

A 

57210   . 

•  ' 

A 

57220 
57230 
57240 

_ 

A 

A 

A 

57250 

A 

57260 

A 

57265 

A 

57268 

A 

57270 

A 

57280  .  .. 

A 

57282  .  . 

A 

57284  ... 

A 

57287  .... 

A 

57288  ... 

A 

57289  -  . 

A 

57291  ... 



A 

57292  , 



A 

57300 

A 

57305 

A 

57307 

A 

57308 

A 

57310  .... 

57311  .... 

A 
A 

57320 

A 

57330 

A 

57335 

A 

57400  ... 

A 

57410 

A 

57415 

A 

57420  ... 

A 

57421  .... 

A 

57425 

57452  .. 

A 

A 

57454   . 

A 

57455 
57456 



A 
A 

57460   . 

A 

57461  .... 
57500 

A 

A 

57505 

A 

57510  .... 

A 

57511  .... 

A 

57513 
57520 
57522 

A 

A 

A 

57530 

A 

57531  .... 

A 

57540  .... 

57545  . 

A 
A 

57550  .  . 

A 

57555  .. 

A 

57556 

A 

57700  .... 

A 

57720  .... 

A 

57800 

A 

57820 

A 

58100  .. 

A 

58120  ... 

A 

58140  .... 

A 

56145  .... 

A 

58146  .... 
58150  .... 

A 

A 

58152  .... 

A 

Status 


Remove  vagina  wall  complete 

Remove  vagina  tissue,  compi  , 
Vaginectomy  w'nodes,  conripl  . 

Closure  of  vagina  

Remove  vagina  lesion  

Remove  vagina  iesion  

Treat  vagina  infection  

Insert  uten  tandems  ovoids  

Insert  pessary  othe'  device  

Fitting  of  diaptiragirvcap 

Treat  vagina'  bleeding  

Repair  of  vagina  

Repair  vagina  penneum  

Revision  of  urethra      

Repair  of  urettirai  lesion  

Repar  bladder  &  vagina  

Repair  'ectum  &  vagma   

Repair  of  vagina  

Extensive  repair  of  vagina 

Repair  of  txjwei  bulge  

Repair  of  bowe!  pouch  

Suspension  of  vagina  

Repair  of  vaginal  prolapse   

Repair  paravaginal  defect  

Revise  'emove  sling  repair  

Repair  bladder  defect  

Repair  biaade-  &  vagina  

Construction  of  vagina   

Construe;  vagina  with  graft   

Repair  rectum-vagina  fistula  ... 
Repair  rectum-vagina  'istu^a  ... 

Fistula  'epai'  S  colostomy  

Fistula  'epar   fanspenne   

Repar  urettirovagina'  lesion  ... 
Repar  u'ettirovaginai  iesion  ... 
Repar  bladde'-vagina  lesion  .. 
Repar  blaooer-vagina  lesion  .. 

Repar  vagina      

Dilation  of  vagina  

Pelvic  examination   

Remove  vaginal  foreign  body  . 

Exam  o'  vagina  w/scope     

Examtiiopsy  of  vag  w  scope  .. 
Laparoscopy.  su'g  coipooexy 

Exam  o'  cervix  w  scope         

Bx'curett  of  cervix  w  scope  

Biopsy  of  cervix  w  scope  

Enuocerv  curettage  wscope  ... 

Bx  of  ce'vix  wscope  leep  

Conz  of  cervix  w;scope,  leep  .. 

Biopsy  of  cervix  

Endocervical  curettage  

Caulenzation  of  cervix  

Cryocaute'^y  of  cervix   

Lase'  su'gery  of  cervix  

Conization  of  cervix  

Conization  of  cervix 

Removal  of  cervix  

Removal  of  ce'vix.  radical  .' 

Removal  of  'esidual  cervix  , 

Pemove  cervix  'epair  pelvis  ..... 

Removal  o*  residual  cervix  , 

Remove  cervix  fepar  vagina  .... 
Remove  cervix,  repair  bowel  ..., 

Revision  of  ce^/ix  

Revision  o*  cen/ix  

Dilation  of  cervical  canal  

D  &  c  of  residual  cervix  

Biopsy  of  uterus  lining  

Dilation  and  curettage   

Myomectomy  abdom  rnethod  ... 

Myomectomy  vag  method    

Myomectomy  abdom  complex  . 

Total  hysterectomy  

Total  hysterectomy  


Ptiystcian      Non-faal- 

work  ity  PE 

RVUs3  RVUs 


14.21 

26.85 

28.83 

7.37 

2.42 

2.65 

0.55 

6.23 

0.88 

0.90 

1.57 

3.92 

5.14 

4.29 

5.61 

6.04 

5.50 

8.22 

11.28 

6.72 

12.04 

14.95 

8.81 

12.63 

10.65 

12.95 

11.51 

7.90 

13  02 

7.57 

13.69 

15.84 

9.88 

6.74 

7.93 

7.96 

12.28 

18.62 

2.26 

1.74 

2.16 

1.59 

2.19 

15.66- 

1.49 

2.32 

1.98 

1.84 

2.81 

3.42 

0.96 

1.13 

1.89 

1.89 

1.89 

4.02 

3.34 

4.76 

27.84 

12.15 

12.96 

5.50 

6.90 

8.32 

3.53 

4.11 

0.77 

1.66 

1.52 

3.25 

14.52 

7.99 

18.89 

15.15 

20.48 


NA 

MA 

NA 

NA 

2.22 

2.31 

1.12 

NA 

1.11 

1.52 

2.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.05 

NA 

1.43 

1.92 

NA 

1.45 

1.80 

1.80 

1.72 

6.18 

6.43 

2.73 

1.51 

1.60 

1.87 

1.92 

5.00 

4.46 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.78 

1.51 

1.36 

2.35 

NA 

NA 

NA 

NA 

NA 


Facility 
PE  RVUs 


7.44 
12.84 
12.38 
4.71 
1.59 
1.69 
0.22 
4.31 
0.40 
0.34 
1.35 
2.98 
3.51 
3.19 
3.47 
3.90 
3.65 
4.93 
6.16 
4.30 
6.39 
7.51 
5.41 
7.29 
5.60 
6.02 
6.16 
5.04 
7.11 
4.37 
6.37 
7.14 
5.24 
3.95 
4.28 
4.51 
5.87 
9.31 
1.15 
0.90 
1.46 
0.68 
0.97 
6.76 
0.64 
1.01 
0.88 
0.83 
1.23 
1.42 
0.48 
1.13 
1.06 
1.41 
1.44 
2.84 
2.74 
3.52 
13.51 
6.38 
6.83 
3.93  i 
5.23 
4.96  ; 
3.16 
3.21 
0.49 
1.16 
0.73 
1.91 
7.22 
491 
8.89 
7.64 
10.02 


Mal- 
practice 
RVUs 


1.71 

3.25 

2.62 

0.90 

0.28 

0.31 

0.07 

0.71 

0.11 

0.11 

0.19 

0.46 

0.60 

0.50 

0.60 

064 

0.65 

0.99 

1.37 

0.79 

1.40 

1.73 

1.03 

1.40 

0.69 

1.03 

1.14 

0.93 

1.55 

0.84 

1.59 

1.91 

1.09 

0.54 

0.61 

0.72 

1.03 

1.99 

0.26 

0.17 

0.23 

0.12 

0.16 

1.73 

0.12 

0.16 

0.16 

0.16 

0.34 

0.34 

0.12 

0.14 

0.22 

0.22 

0.23 

0.49 

0.41 

0.58 

295 

1.45 

1.56 

0.66 

1.07 

0.96 

0.40 

0.49 

0.10 

0.20 

0.08 

040 

1.75 

0.96 

1.75 

1.88 

1.82 


Non-faal- 
ity  Total 


NA 
NA 

NA 

NA 

4.92 

5.27 

1.74 

NA 

2.10 

2.53 

4.02 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  ' 

NA  ; 

NA  I 

3.96 

NA 

3.14 

4.27 

NA 

3.06 

4.28 

3.94 

3.72 

9.33 

10.19 

3.81 

2.78 

3.71 

3.98 

4.04 

9.51 

8.21 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.65 

3.37 

2.96 

6.00 

NA 

NA 

NA 

NA 

NA 


Fadlrty 
total 


Global 


23.36 

42.94 

43.83 

12.98 

4.29 

4.65 

0.84 

11.25 

1.39 

1.35 

3.11 

7.36 

9.25 

7.98 

9.68 

1058 

9.80 

14.14 

18.81 

1161 

19.83 

24.19 

15.25 

21.32 

17.14 

20.00 

18.81 

13.87 

21.68 

12.78 

21.65 

24.89 

16.21 

11.23 

12.82 

13.19  I 

19.18 

29.92 

3.67 

2.81 

3.85 

2.39 

3.32 

24.15 

2.25 

3.49 

3.02 

2.83 

4.38 

5.18 

1.56 

2.40 

3.17 

3.52 

3.56 

7.35 

6.49 

8.86 

44.30 

19.98 

21.35 

10.09 

15.20 

14.24 

7.09 

761 

1.36 

3.02 

2.33 

5.56 

23.49 

13.86 

29.53 

2467 

32.32 


090 
090 
090 
090 
010 
010 
000 
090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
OOO 
000 
090 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyngm  2003  Amencan  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 

^Copynght  2003  American  Dental  Association  All  nghts  reserved. 
3  +  lnaicates  RVUs  a'e  not  used  for  Medicare  payment 
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Addendum  B.— Reumive  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT- 
HCPCS- 


MOD       Status 


Description 


58180 
58200 
58210 
58240 
58260 

A 

A 

A 

A 

A 

58262    ,  

A 

58263  .... 

58267  .... 
53270 

A 

A 

A 

58275 

A 

58280  .... 

A 

58285  .... 

A 

58290  .... 

A 

58291  .... 

A 

58292  .... 

A 

56293  .... 

A 

58294  .... 

A 

58300  .... 

N 

58301  .... 

A 

58321  .... 

A 

58322  .... 

A 

58323  .... 

A 

58340  .... 

A 

58345  .... 

A 

58346  .... 

A 

58350  .... 

A 

58353  .... 

A 

58400  .... 

A 

58410  .... 

A 

58520  .... 

A 

58540  .... 

A 

58545  .... 

A 

58546  .... 

A 

58550  .... 

A 

58552  .... 

A 

58553  .... 

A 

58554  .... 

A 

58555  .... 

A 

58558  .... 

A 

58559  .... 

A 

58560  .... 

A 

58561  .... 

A 

58562  .... 

A 

58563  .... 

A 

sss^-a  .... 

C 

58579  .... 

C 

58600  .... 

A 

58605  .... 

A 

58611  .... 

A 

58615  .... 

A 

58660  .... 

A 

58661  .... 

A 

58662  .... 

A 

58670  .... 

A 

58671  .... 

A 

58672  .... 

A 

58673  .... 

A 

58679  .... 

C 

58700  .... 

A 

58720  .... 

A 

58740  .... 

A 

58750  .... 

A 

58752  .... 

A 

58760  .... 

A 

58770  .... 

A 

58800  .... 

A 

58805  .... 

A 

58820  .... 

A 

58822  .... 

A 

58823  .... 

A 

58825  .... 

A 

58900  .... 

A 

58920  .... 

A 

58925  .... 

A 

58940  .... 

A 

Partial  hysterectomy  

Extensive  hysierectofny  

E)f1ensive  hysterectomy   

Removal  of  pelvis  contents  

Vaginai  hysterectomy  

Vag  hyst  including  I'o    

Vag  hyst  *  to  S  vag  -epair 

Vag  hyst  w.unnary  repair  

Vag  hyst  wenteroceie  repair  .. 
Hysterectomy  revise  vagina  ... 
Hysterectomy  revise  vagina     ... 

Extensive  hysterectomy    

Vag  hyst  complex  , 

Vag  hyst  inci  ic  complex  ; 

Vag  hyst  to  &  repair,  connpl  ... 
Vag  hyst  w/uro  repair.  conr>pl  ... 
Vag  hyst  w.  enterocele,  compi  ., 

Insert  intrautenne  device  

Remove  ir^fautenne  device  

A-tif'Cial  insemination  

Artificial  .rsem, ration  

Spcm  washing       

Catheter  for  hysterograpfiy  

Reopen  tallopian  tLbe    

Insert  heymar  uten  capsule  

Recpen  <ailop^ar  tube  

Enaometr  ablate,  thermal 

Suspension  of  uterus   

Suspension  of  uterus   

Repair  of  ruptured  uterus  ._ 

Revision  of  uteois   

Laparoscopic  myomectonny 

-aparo-myomectomy,  complex 
Laparo-asst  vag  hysterectomy  . 

Laparo-vag  hyst  incI  t/o  

Laparo-vag  hyst,  complex  

Laparo-vag  hyst  w/t/o.  compI  ... 

Hysteroscopy.  dx.  sep  proc  

Hysteroscopy,  biopsy  

Hysteroscopy,  tysis 

Hysteroscopy,  resect  septum  ... 
Hysteroscopy  remove  myoma  . 

Hysteroscopy,  remove  fb  

Hysteroscopy,  ablation  

Laparo  proc.  uterus  

Hysteroscope  procedure  

Division  of  fallopian  tube  

Division  of  fallopian  tube  

Ligate  oviduct(s)  add-on 

Occlude  fallopian  tube(s)  

Lapa'oscopy  lysis 
-apa-oscopy,  'emove  adnexa  .. 
L-aparoscopy,  excise  lesions  .... 

^aparoscopy,  tubal  cautery  

Laparoscopy,  tubal  block   

Laparoscopy,  fimbnoplasty  , 

^aparoscopy,  salpingostomy  .... 

Laparo  proc,  oviduct-ovary , 

Removal  of  fallopian  tube  , 

Removal  of  ovarylube(s)  , 

Revise  fallopian  tub€(s)  

Repair  oviduct  

Revise  ovarian  tube(s)  

Remove  tubal  obstnjction  

Create  new  tubal  opening  

Drainage  of  ovanan  cyst(s)  ., 

Drainage  of  ovarian  cyst(s)  

Drain  ovary  abscess,  open   , 

Dram  ovary  abscess   percut   

Dram  pelvic  abscess,  percut  

Transposition,  ovary(s)    

Biopsy  of  Qva"fis      

Partial  removal  of  ovary(s)  

Removal  of  ovanan  cyst(s)   

Removal  of  ovary(s)  


Physidan 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


15.20 
21.47 
28.69 
38.17 
12.91 
14.69 
15.97 
16.94 
14.18 
15.67 
16.91 
22.13 
18.89 
20.67 
21.95 
22.93 
20.16 
-fl.OO 
1.26 
0.91 
1.09 
0.23 
0.87 
4.63 
6.71 
1.00 
3.54 
6.32 
12.66 
11.85 
14.56 
14.52 
18.89 
14.11 
14.11 
18.89 
18.89 
3.31 
4.72 
6.13 
6.96 
9.94 
5.18 
6.13 
0.00 
0.00 
5.57 
4.97 
1.44 
388 
11.23 
10.99 
11.72 
5.57 
5.57 
12.81 
13.66 
0.00 
11.98 
11.30 
13.92 
14.76 
14.76 
13.06 
13,89 
4.12 
5.85 
4.20 
10  07 
3.36 
10.92 
5.96 
11.30 
11.30 
7.25 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.43 
1.36 
1.18 
1.23 
0.24 
6.20 
NA 
NA 
1.53 
37  17 
NA 
NA 
NA 
NA 
NA 
NA 
NA  i 
NA 
NA 
NA 
2.13 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.55 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


7.61 
10.29 
13.63 
18.22 
6.82 
7.51 
8.03 
8.52 
7.19 
7.91 
8.40 
10.33 
9.01 
10.01 
10,55 
11.04 
9.79 
0.39 
0.49 
0.38 
0.42 
0.10 
0.65 
2.46 
4.02 
0.94 
2.08 
4.06 
6.57 
6.12 
7.07 
7.31 
9.12 
7.44 
7.42 
9.08 
9.38 
1.48 
2.09 
2.65 
3.01 
4.23 
2.23 
2.67 
0.00 
0.00 
3.41 
3.20 
0.58 
2.77 
5.35 
5.22 
5.88 
3.33 
3.34 
6.30 
671 
000 
6.09 
5.91 
7.28 
7.50 
7.16 
6.84 
7.06 
3.04 
3.59 
3.38 
5.32 
1.14 
5.91 
3.67 
5.70 
5.79 
4.20 


'  CPT  codes  and  aescnptiors  only  are  copyngW  2003  American  Medical 
'Copyright  2003  American  Dental  Association  All  ngws  reserved 
^*lnoicates  RVUs  are  ict  used  for  Medicare  payment 


Msociation,  All  Rights  Resen/ed,  ApplicaDle  FARS,  DFARS  Apply 


1.85 
2.58 

3.49 
4  51 
1.47 
1  70 
1  86 
1  81 
1  64 
1.81 
1  85 
2,25 
1,47 
1  70 
1  86 
1  81 
1  64 
0,12 
0  16 
0  12 
0  13 
0  02 
010 
0,43 
0  77 
0  12 

0  44 
0,74 

1  31 
1  40 
1-53 
1  74 
1.74 
1,73 
1  73 
1  47 
1.47  j 
0.41  I 
0  59 
0  74 

0  85 

1  22 
0-62 
0  74 
000 
0.00 
0.47 
0.40 

0  08 
048 
1,37 

1  34 
1-41 
0,66 
067 
1  46 
1  68 
0-00 
0.77 
1.37 
071  I 
1  82 
1.81  I 
1.61 
1.70  ' 
0.43 
0.67 
0.35 
1,10 
0,22 
0.74  I 
0.67 
0.82  ! 


1.37 
0,87 


NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.55 
2,78 
221 
2  45 
0  49 
7  17 
.      NA 
NA 
265 
41  15 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5  85 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9  10 
NA 
NA 
NA 
NA  ! 
NA 
NA 
NA 
NA 
NA 


2466 

34  34 
4581 
60  90 
21  20 
23-90 
25  86 
27  27 
23,01 
25  39 
27  16 
3471 
29  37 
32  38 

34  36 

35  78 
31  59 

1.51 
1.91 
1  41 
1.64 

0  35 

1  62 
7  52 

11-50 
206 
6.06 
11  12 
20  54 
19  37 
23  16 
2357 
29  75 
23  28 

23  26 
29,44 
29  74 

520 

7  40 
952 

10  82 
15  39 

8  03 

9  54 
000 
0.00 
9  45 
8-57 
2.10 
7.13 

17,95 

1755 

19,01 

9  56 

9  58 

20  57 
22  05 

000 
18  84 
18  58 

21  91 

24  08 
23,73 

21  51 

22  65 
7-59 

10,11 
7,93 
1649 
4  72 
1757 
1030 
17  82 
18-46 
12  32 


Global 


090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
YYY 
YYY 
090 
090 

zzz 

010 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REUMED  INFORMATION— Continued 


CPTV 
HCPCS^ 


MOD   Status 


58943 

58950 

58951 

58952 

58953 

58954 

58960 

58970 

58974 

58976 

58999 

59000 

59001 

59012 

59015 

59020 

59020 

59020 

59025 

59025 

59025 

59030 

59050 

59051 

59070 

59072 

59074 

59076 

59100 

59120 

59121 

59130 

59135 

59136 

59140 

59150 

59151 

59160 

59200 

59300 

59320 

59325 

59350 

59400 

59409 

59410 

59412 

59414 

59425 

59426 

59430 

59510 

59514 

59515 

59525 

59610 

59612 

59614 

59618 

59620 

59622 

59812 

59820 

59821 

59830 

59840 

59841 

59850 

59851 

59852 

59855 

59856 

59857 

59866 

59870  . 


26 
TC 


26  . 

TC 


A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

R 

R 

R 

A 


Description 


Removal  of  ovary(s)  

Resect  ovanan  mahgnarKry  

Resect  ovanar  malignancy  

Resect  ovanar  malignancy  

Tah,  rao  aissect  tor  debulk  

Tah  rad  oebulMympti  remove 

Exploration  of  abdomen      

Retneval  of  oocyte      

Transfer  of  embryo     

Transfer  of  embryo       

Genital  surgery  procedure 

Amniocentesis  diagnostic  

Amniocentesis  therapeutic  ..... 
Fetal  cord  puncture.prenatal  ... 

Chorion  biopsy    

Fetal  contract  stress  test  

Fetal  contrac;  sfess  test  

Fetal  contract  sfess  test  

Fetal  non-stress  test  

Fetal  non-stress  test    

Fetal  non-stress  test  

Fetal  scalp  b>oo0  sample  

Fetal  monitor  w  report  

Fetal  monitor 'interpret  only  

TransabOom  amnioinfus  w/  us 
Umbilical  cora  occlud  w/  us  .... 

Fetal  fluid  drainage  w  us  

Fetal  shunt  placement,  w/  us  .. 

Remove  uterus  lesion   

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  p'egnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

D  S  c  after  delivery   

insert  cervical  dilator    

Episiotomy  o'  vaginal  repair  .... 

Revision  of  cervix  

Revision  of  cervix  

Repair  o!  uteois  ;. 

Obstetncai  ca^e  

Obstetncai  care  

Obstetncai  care  

Antepartum  manipulation  

Deliver  placenta    , 

Antepartum  care  only  , 

Antepartum  ca^e  only  , 

Care  aHer  delivery  , 

Cesarean  delivery  

Cesarean  delivery  only 

Cesarean  delivery   

Remove  utenjs  after  cesarean  , 

Vbac  delivery  

Vbac  delivery  only      

Vbac  ca^e  afte'  delivery  

Attempted  vbac  delivery  

Attempted  vbac  delivery  only  ... 

Attempted  vbac  after  care  

Treatment  of  miscariage    

Care  of  miscarnage  

Treatment  of  miscarnage     

Treat  uterus  infection   

Abortion    

Abortion    „ 

Abortion      

Abortion     

Abortion      

Abortion      

Abortion      

Abortion       

Abortion  (mpr)   

Evacuate  mole  of  uterus  _ 


Physician 

work 

RVUs3 


Non-faal- 
ity  PE 
RVUs 


Faallty 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Fadlity 
total 


Global 


18.32 

NA 

1            8.94 

2.23 

NA 

29.49 

1             090 

16.83 

NA 

877 

1  86 

NA 

27.46 

090 

22.25 

NA 

10.83 

264 

NA 

35.72 

090 

24.87 

NA 

1          12.21 

3.08 

NA 

40.16 

090 

31.82 

NA 

14.92 

'            3.96 

NA 

50.70 

090 

34.80 

NA 

1608 

4.27 

NA 

55.15 

090 

14.57 

\A 

768 

1.76 

NA 

24.01 

090 

3.51 

2.35 

1.53 

0.43 

6.29 

5.47 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

3.81 

2.67 

1  85 

0  47 

6  95 

613 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

vyy 

1.29 

2.14 

0.69 

028 

3.71 

2.26 

000 

2.98 

NA 

1.43 

0.28 

NA 

4.69 

000 

3.43 

NA 

1.58 

074 

NA 

5.75 

000 

2.19 

1.60 

1.07 

048 

427 

3.74 

000 

0.66 

0.79 

NA 

0.24 

1.69 

NA 

000 

0.66 

0.27 

0.27 

0.14 

1.07 

1.07 

000 

0.00 

0.52 

NA 

0.10 

0.62 

NA 

000 

0.53 

0.44 

NA 

0.14 

1.11 

\A 

000 

0.53 

0.21 

0.21 

0.12 

0.86 

0.86 

000 

0.00 

0.23 

NA 

0.02 

0.25 

NA 

000 

1.98 

NA 

1.05 

0.43 

NA 

3.46 

000 

0.88 

NA 

0.36 

0.19 

NA 

1.43 

XXX 

0.74 

NA 

0.30 

0.17 

NA 

1.21 

1            XXX 

5.22 

5.19 

2.43 

0.28 

10.69 

7.93 

000 

8.95 

NA 

3.17 

0.67 

NA 

12.79 

000 

5.22 

4.66 

2.43 

0  28 

1016 

7.93 

000 

8.95 

NA 

3.17 

0.67 

NA 

1279 

000 

12.28 

NA 

6.57 

2.65 

NA 

21.50 

090 

11.42 

NA 

636 

2.47 

NA 

2025 

090 

11.60 

NA 

6  43 

2.51 

NA 

20.54 

090 

14.14 

NA 

5  08 

304 

NA 

22.26 

090 

13.80 

NA 

734 

298 

NA 

24.12 

090 

13.10 

NA 

6.72 

2.83 

NA 

22.65 

090 

5.43 

5.29 

3.65 

1.17 

11.89 

1025 

090 

11.60 

NA 

6.13 

1.47 

NA 

1920 

090 

11.42 

NA 

6.17 

1.69 

NA 

19.28 

090 

2.69 

3.31 

2.14 

0.59 

6.59 

5.42 

010 

0.79 

1.24 

0.31 

0.18 

221 

1.28 

000 

2.40 

2.19 

0.97 

052 

5.11 

3.89 

000 

2.47 

NA 

1.28 

0.54 

NA 

4.29 

000 

4.05 

NA 

1.94 

0.87 

NA 

6.86 

000 

4.92 

NA 

1.97 

1.05 

NA 

7.94 

000 

22.93 

NA 

15.73 

496 

NA 

43.62 

MMM 

13.42 

NA 

5.37 

2.90 

NA 

21.69 

MMW 

14.70 

NA 

6.40 

3.18 

NA 

24.28 

MMM 

1.70 

NA 

0.82 

0.37 

NA 

2.89 

MMf/ 

1.60 

NA 

0.64 

0.35 

NA 

2.59 

MMM 

4.78 

4.34 

1.88 

1.03 

10.15 

7.69 

W/Kf 

8.23 

7.78 

3.25 

1.79 

17.80 

1327 

MM»^ 

212 

1  26 

0.95 

0.46 

3.84 

3.53 

MMW 

2607 

NA 

17.69 

5.63 

NA 

49.39 

MMV 

15.88 

NA 

659 

3.43 

NA 

25.60 

MMW 

17.27 

NA 

7.97 

3.74 

NA 

28.98 

MMW 

849 

NA 

3.34 

1.83 

NA 

13.66 

777 

2448 

NA 

16.29 

5.29 

NA 

46.06 

MMIi^ 

14.97 

NA 

613 

3.24 

NA 

24.34 

MMW 

16.25 

NA 

7.04 

3.51 

NA 

26.80 

MMM 

27.62 

NA 

18.81 

5.97 

NA 

52.40 

MMM 

17  43 

NA 

6.85 

3.78 

NA 

28.06 

MMM 

18  82 

NA 

8.77 

4.06 

NA 

31.65 

MMM 

3  99 

NA 

260 

070 

NA 

7.29 

090 

3.99 

NA 

3.59 

086 

NA 

844 

090' 

4.44 

NA 

3.51 

0.96 

NA 

8.91 

090 

6.08 

NA 

408 

1  32 

NA 

11  48 

090 

2.99 

NA 

2  16 

065 

NA 

580 

010 

5J21 

2.60 

260 

1  13 

8.94 

8.94 

010 

SM 

NA 

330 

1.27 

NA 

10.45 

090 

5.90 

NA 

3  79 

1.27 

NA 

10.96 

090 

8.19 

NA 

540 

1.77 

NA 

15.36 

090 

6.09 

NA 

3.62 

1.32 

NA 

11.03 

090 

7.44 

NA 

4.12 

1.61 

NA 

13.17 

090 

9.24 

NA 

4  63  ■ 

1  99 

NA 

15.86 

090 

3.98 

NA 

'  86 

0.86 

NA 

6.69 

OOC' 

5.98 

NA 

4.51 

0  92 

NA 

11.41 

09C 

'  CPT  codes  ano  descnotcins  only  are  oopynghi  2X3  Ar>er,car.  Medical  Associatkxi  AFi  Rights  Resen/ed  ApplicaDie  FARSTDFARS  Apply 
^Copynght  2003  Amenca."  Dent*  AssooatiOP   Al  nghts  rese-vec 
3*indicales  RVUs  are  not  used  toi  Medica.re  payment. 
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ADDENDUM  B— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Description 


59871  ... 

A 

59897  .... 

59898  .... 

59899  .... 
50000  ... 
6000'   .. 

C 
C 
C 
A 
A 

60100  ... 
60200  ... 
60210  ... 
60212  .... 
60220  .... 

A 
A 
A 
A 

A 

60225  ... 

A 

60240  ... 

A 

60252  ... 
50254  ... 

A 

A 

60260  ... 
60270  ... 

A 
A 

60271  .... 
60280  ...._ 



A 
A 

60281  .... 
60500  .... 

A 

A 

60502  ... 

A 

60505  ... 
60512  .... 

A 

A 

60520  .... 

60521  .... 

60522  ... 

A 

60540  .... 
60545  ... 
60600  .... 
60605  ... 
60650  ... 
60659  ... 
60699  ... 
61000  ... 

A 
A 
A 
A 
A 
C 
C 
A 

61001  .... 
61020  .... 

c 

A 

A 

61026  ... 

A 

61050  .. 
61055  .... 
61070  .... 



A 
A 
A 

61105  ... 

A 

61107  .. 

A 

61108  .  .. 

A 

61120  ... 

A 

61140  .... 
61150  .... 

A 
A 

61151  .... 

A 

61154  .... 
61156  ... 

A 
A 

61210  .... 

A 

61215  ... 
51250  .... 

A 

A- 

6'253  .. 

A 

61304  ... 

61305  .... 
61312  .... 

A 
A 

A 

61313  .... 

A 

61314  .... 

61315  ... 

A 
A 

61316  .... 
61320  ... 

A 
A 

61321  .... 

A 

61322  ... 

61323  ... 

A 
A 

61330  ... 

A 

61332  ... 

A 

61333  ... 

61334  ... 
01340  ... 

A 
A 
A 

61343  ... 

A 

61345  ... 

A 

61440  .. 

A 

61450  .... 

A 

61458  ... 

A 

Remove  cerclage  suture  

Fetal  invas  px  w/  us  

Laparo  proc,  ob  care/deliver 

Maternity  care  procedure  

Drain  thyroid'tongue  cyst  

Aspirate/iniect  fhyriod  cyst  .... 

Biopsy  of  thyroid  

Remove  thyroid  lesion 

Partial  thyroid  excision  

Partial  thyroid  excision  

Partial  removal  of  thyroid  

Partial  removal  of  thyroid  

Removal  of  thyroid  

Removal  of  thy^id  

Extensive  thyroid  surgery 

Repeat  thyroid  surgery  

Removal  of  thyroid  

Removal  of  thyroid  

Remove  thyroid  duct  lesion  ... 
Remove  thyroid  dud  lesion  ... 
Explore  parathyroid  glands  ... 

Re-explore  parathyroids    

Explore  parathyroid  glands  ... 
Autotransplant  parathyroid  .... 

Removal  of  thymus  gland  

Removal  of  thymus  gland   

Removal  of  thymus  gland  

Explore  adrenal  gland  

Explore  adrenal  gland  

Remove  carotid  body  lesion  .. 
Remove  ca/otid  body  lesion  .. 
Laparoscopy  adrenalectomy  . 

Laparo  proc.  endocnne  

Endocnne  surgery  procedure 
Remove  cranial  cavity  fluid  ... 
Remove  cranial  cavity  fluid  ... 

Remove  brain  cavity  fluid  

Injection  into  brain  canal  

Remove  brain  canal  fluid  

Injection  into  brain  canal  

Brain  canal  shunt  procedure  . 

Twist  dnil  hole  

DnII  sl^ull  for  implantation  

DnII  skull  for  drainage   

Burr  hole  for  puncture  

Pierce  skull  for  biopsy  

Pierce  skull  for  drainage   

Pierce  skull  for  drainage   , 

Pierce  skull  &  remove  clot  .... 

Pierce  skull  for  drainage  

Pierce  skull,  implant  device  ... 

Insert  brain-fluid  device  ....'. 

Pierce  skull  &  explore  

Pierce  skull  &  explore  

Open  skull  for  exploration  

Open  skull  for  exploration  

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Impit  cran  bone  flap  to  abdo  . 

Open  skull  for  drainage  

Open  skull  for  drainage  

Decompressive  craniotomy  .... 

Decompressive  lobectomy  

Decornpress  eye  socket  

Explore. biopsy  eye  socket  

Explore  orbiiremove  lesion  .... 
Explore  orbiL  remove  object  .. 
Subtempo'al  decompression  .. 

incise  skuil  (press  relief)  " 

Relieve  cranial  pressure 

Incise  skull  for  surgery  , 

Incise  skull  for  surgery  

Inase  skull  for  brain  wound  ... 
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2.12 

0.00 

0.00 

0.00 

1.75 

096 

1.55 

9.50 

10.82 

15.94 

11.83 

14.11 

15.97 

20.45 

26.84 

17.37 

20.15 

16.73 

5.84 

8.48 

16.14 

20.23 

21.37 

4.42 

16.71 

18.76 

22.96 

16.93 

19.77 

17.83 

20.12 

19.89 

0.00 

0.00 

1  57 

1.48 

1.50 

1  68 

1.50 

2.09 

0.88 

5.11 

4.97 

10.13 

8.71 

15.81 

17.47 

12.35 

14.90 

16.23 

5.81 

4.86 

10.36 

12.29 

21.83 

26.46 

24.43 

24.79 

24.09 

27.52 

1.38 

25.47 

28.34 

29.33 

30.82 

23.19 

27.12 

27.79 

18.17 

18.55 

29.60 

27.04 

26.48 

25.80 

27.13 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


1.79 
0.00 
0.00 
0.00 
2.20 
1.52 
1  44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


1.15 

0.00 

0.00 

0.00 

2.07 

0.35 

0.54 

6.18 

5.83 

7.88 

6.35 

7.62  ' 

7.82 

10.39 

14.52 

8.93  I 

10.57 

8.82 

4  88 

6  05 

7.60 

9.58 

1 1 .08  , 

1.64  ' 

828 

929 

11.00 

7.72  ! 

8.68 

10.90 

12.83 

8.08 

0  00 

0.00 

0.97  i 

1.08  i 

1.38  i 

1.45 

1.28  I 

1.44  I 

1.05  [ 

4.01 

3.36 

7.25 

6.09 

10.04  ' 

10.54  I 

7.95 

9.64  i 

9.98 

3.76 

4  08 

6.96 

7.84 

13.04 

15.56 

15.27 

15.04 

13.26 

16.26  ! 

0.58 

14.98 

16.37 

1454 

14  82 

13.95 

1584 

15.83 

10.82 

11.30 

17.09 

1566 

14  46 

14.53 

15.77 


'  CPT  codes  ana  descriptions  only  are  copyngfrt  2003  American  Medical  i 
'Cooynght  2003  American  Dental  Association  All  ngtits  reserved. 
'  vindicates  RVUs  are  not  used  fcf  Medicare  paynent. 


A^ociatmn.  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply. 


0.46  I 

0.00  I 

0.00  ■ 

0.00 

0.17 

0.07 

0.06 

1.01 

1.21 

1.81 

1.16 

1.57 

1.80 

1.95 

2.35 

1.67 

2  13 

1  62 

0.54 

0.80 

1.93 

2.40 

2.57 

0.53 

2.21 

2.80 

3.39 

1.70 

2.10 

2.24 

2.73 

2,37 

0.00 

0.00 

0.16 

0.18 

0.31 

0.25 

0.16 

0.16 

0.11 

1.26 

1.22 

2.45 

2.17 

3.78 

4.22 

2.94 

3.66 

4  10 

1.39 

1  19 

2.42 

2.71 

5.19 

6.29 

5.98 

6.08 

4.79 

6.74 

0.52 

6.23 

6.41 

5.98 

5.98 

3.09 

4.97 

2.68 

3.62 

4.39 

7.24 

6.27 

6.68 

6.12 

6.33 


4.37 
000 
0  00 
0  00 
4  12 

2  55 

3  05 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
^A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Global 


3.73 

000 

0.00 

YYY 

000 

YYY 

000 

YYY 

3,99 

010 

1  38 

000 

2.15 

000 

16.69 

090 

1786 

090 

25.63 

090 

19.34 

090 

23.30 

090 

25.59 

090 

32.79 

090 

43.71 

090 

27.97 

090 

32  85 

090 

27.17 

090 

11.26 

090 

15.33 

090 

25.67 

090 

32.21 

090 

35.02 

090 

6.59 

777 

27.20 

090 

30.85 

090 

37.35 

090 

26.35 

090 

30  55 

090 

30.97 

090 

35  68 

090 

30  34 

090 

000 

YYY 

0.00 

YYY 

2.70 

000 

2.74 

000 

3.19 

000 

338 

000 

2.94 

000 

369 

000 

204 

000 

10  38 

090 

9.55 

000 

19.83 

090 

1^.97 

090 

29.63 

090 

32.23 

090 

23.24 

090 

28.20 

090 

3031 

090 

10.96 

000 

1013 

090 

19  74 

090 

22.84 

090 

40  06 

090 

48.31 

090 

45.68 

090 

45.91 

090 

42.14 

090 

5052 

090 

2  48 

2ZZ 

46  68 

090 

51.12 

090 

49.95 

090 

51.62 

090 

40.23 

09O 

47.93 

090 

46.30 

090 

3261 

090 

34.24 

090 

53.93 

090 

48.97 

090 

47.62 

090 

46  45 

090 

49  23 

090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Coofnued 


CPT1/ 
HCPCS2 


61460 

61470 


1480  .. 
1490  ., 

1500  .. 

1501  .. 
1510  ., 
1512  .. 

514  ., 

1516  .. 

1517  .. 

1518  ., 

1519  .. 

1520  .. 

1521  ., 

1522  .. 
1524  .. 
1526  ., 

1530  .. 

1531  .. 

1533  .. 

1534  .. 

1535  .. 

1536  ., 

1537  .. 

1538  .. 

1539  ., 

1540  .. 

1541  ., 

1542  ., 

1543  .. 

1544  .. 

1545  .. 

1546  .. 
1548  .. 

550  .. 
1552  .. 

1556  .. 

1557  ., 

1558  .. 

1559  .. 

1563  .. 

1564  .. 

1566  .. 

1567  .. 
•r570  .. 
1571  .. 

1575  .. 

1576  .. 
1580  .. 

581  .. 

1582  .. 

1583  .. 

1584  .. 

1585  .. 

1586  .. 
590  .. 

1591  .. 

1592  .. 

1595  .. 

1596  .. 

1597  .. 

1598  .. 

1600  .. 

1601  .. 

1605  .. 

1606  .. 

1607  .. 

1608  .. 

1609  .. 

1610  .. 

1611  .. 

1612  .. 

1613  .. 
1615  .. 


MOD   Status 


Description 


tncise  skull  for  surge'V   

incise  skull  for  surgery    

tncise  skull  for  surge'V   

Incise  skull  for  surge'V   

RenTovai  of  skjii  lesior 
Remove  infected  skull  bone 

Removal  of  brain  lesion  

Remove  Dram  immg  lesion  ... 
Removal  of  brain  abscess  .... 

Removal  of  brain  lesion   

Impit  brain  chemotx  add-on  . 

Removal  of  b'ain  lesion   

Remove  bram  lining  lesion  ... 

Removal  of  brain  lesion   

Removal  o*  brain  lesion    

Removal  of  brain  abscess  .... 

Removal  of  brain  lesion   

Removal  of  b'am  lesion   

Removal  o'  b^ain  leson   

Implant  brain  eiect'ooes  

Implant  Dram  electrodes  

Removal  of  bram  lesion   

Remove  brain  electrodes  

Removal  of  b^am  lesion   

Removal  of  Dram  tissue  

Removal  of  brain  tissue  

Removal  o'  brain  tissue  

Removal  of  brain  tissue  

Incision  o*  brain  tissue    

Removal  of  b'ain  tissue   

Removal  of  b'ain  tissue   

Remov»  &  treat  brain  lesion 

Excision  of  brain  tumor    

Removal  o'  pituitary  gland   ... 
Removal  of  pituitary  gland  ... 

Release  of  skull  seams  

Release  of  skull  seams  

Incise  skull,  sutu'es  

Incise  Skull,  sutfes  

Excision  of  skulLsutures  

Excision  of  skuil/sutu'es  

Excision  of  skull  tumor  

Excision  of  skull  tumor  

Removal  of  pram  tissue   

Incision  0*  brain  tissue   

Remove  foreign  body  brain  . 
Incise  skull  for  brain  wound  . 
Skull  base  brainstem  su'ge'y 
Skull  base.'brainsterr,  Surge'-y 
Craniofacia'  approach,  skull  . 
Craniofacial  approacfi  skull  . 
Craniofacial  approach,  skull  . 
Craniotacia  approach  skull  . 
Orbitocranial  approacn  skull  , 
Orbitocraniai  approach  skull  . 
Resect  nasopha'vnx  skull  ... 
Infratemporal  approach.,  skull 
inf'atemporal  approach  skull 
Orbitocranial  approach  skull  . 
Transtemporai  approach  shjII 
Transcochiea"  approach  sk^h 
Transcondyla'  approach/skull 
Transpetrosai  approach/skull 
Resect  excise  cranial  lesion  . 
Resect  excise  crania:  lesion  . 
Resect  excise  cranial  lesion  . 
Resect  excise  crania  lesion  . 
Resect  excise  cama  lesion  . 
Resect  excise  crania  lesion  . 

Transect  atery.  sinus  

Transect  aiery,  sinus 

Transect  anery.  sinus  

Transect  arterv.  sinus 

Remove  aneurysm,  sinus 

Resectexcise  lesion,  skull  .... 


Physician 

work 

RVUs^ 


28 
25 
26 
25 

17 
14 
28 
34 
25 
24 

1 
37 
41 
54 
44 
29 
27 
51 
43 
14, 
19, 
20, 
11 
35 
24 
26 
31 
29 
28 
30 
29 
25 
43 
31 
21 
14 
19. 
22 
22 
25 
32 
26 
33 
30 
35 
24 
26 
34 
52 
30 
34 
31 
36 
34 
38 
24 
41 
43 
39. 
29 
35. 
37. 
33. 
25. 
27. 
29. 
38. 
36. 
41. 

9. 
29. 

7. 
27. 
40. 
31. 


23 
91 
34 
51 
82 
76 
29 
89 
12 
47 
.37 
.11 
15 
53 
.23 
28 
70 
.87 
.61 
55 
.60 
.85 
.56 
32 
.86 
66 
.90 
83 
69 
84 
05 
35 
55 
12 
41 
57 
.45 
13 
.25 
43 
60 
.68 
64 
82 
30 
.46 
24 
.16 
.13 
.18 
.40 
48 
00 
45 
39 
96 
54 
43 
,41 
40 
43 
74 
22 
70 
73 
16 
61 
06 
86 
83 
50 
38 
72 
63 
89 


Non-facH- 
ity  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

NA 

16.68 

6.15 

NA 

14.08 

5.57 

NA 

15.53 

6.64 

NA 

14.57 

6.44 

NA 

10.99 

3.91 

NA 

9.37 

3.15 

NA 

16^7 

6.92 

NA 

19.99 

8.56 

NA 

14.68 

6.14 

NA 

14.51 

5.92 

NA 

0.57 

0.10 

NA 

21.45 

9.03 

NA 

23.01 

9.77 

NA 

30.81 

12.11 

NA 

24.61 

10.61 

NA 

16.70 

6.35 

NA 

15.93 

6.00 

NA 

29.95 

8.05 

NA 

25.47 

7.40 

NA 

9.30 

3.40 

NA 

11.75 

4.55 

NA 

12.31 

4.97 

NA 

7.56 

2.74 

NA 

20.11 

8.01 

NA 

14.63 

6.45 

NA 

15.58 

6.45 

NA 

18.07 

7.93 

NA 

17.69 

7.93 

NA 

16.48 

6.59 

NA 

18.12 

7.78 

NA 

16  65 

7.32 

NA 

14.08 

5.89 

NA 

24.63 

10.64 

NA 

17,79 

7.26 

NA 

13,00 

4.35 

NA 

7.10 

1.37 

NA 

9.31 

1.05 

NA 

11.57 

4.28 

NA 

13  85 

5.61 

NA 

14.43 

3.13 

NA 

19.63 

8.22 

NA 

15.51 

5.35 

NA 

1859 

849 

NA 

17  62 

645 

NA 

20.98 

6.45 

NA 

14.15 

5.51 

NA 

15.39 

6.27 

NA 

19.96 

6.02 

NA 

30.00 

5.61 

NA 

25.77 

3.30 

NA 

23.50 

4.04 

NA 

27.43 

7.55 

NA 

25.34 

8.32 

NA 

24  75 

7.83 

NA 

26.79 

7.42 

NA 

22.67 

4.22 

NA 

29.15 

5.13 

NA 

30.09 

6.30 

NA 

26.96 

9.05 

NA 

22  78 

3.66 

NA 

24.89 

5.09 

NA 

23.37 

7.97 

NA 

23.66 

5.51 

NA 

20.16 

3.74 

NA 

20,66 

6.34 

NA 

22,42 

3.01 

NA 

25,55 

8.16 

NA 

24,19 

682 

NA 

27.02 

9.96 

NA 

4.92 

2.48 

NA 

13.33 

4.22 

NA 

3.87 

1.86 

NA 

13.50 

4.26 

NA 

26,68 

9.97 

NA 

23.11 

5.56 

Non -facil- 
ity Total 


Fadlity 
total 


Global 


NA 

51.06 

090 

NA 

45.56 

090 

NA 

4851 

090 

NA 

46  52 

090 

NA 

32  72 

090 

NA 

27.28 

090 

NA 

52  18 

090 

NA 

63  44 

090 

NA 

45  94 

090 

NA 

44  90 

090 

NA 

204 

777 

NA 

67  59 

090 

NA 

73  93 

090 

NA 

97.45 

090 

NA 

79.45 

090 

NA 

52  33 

090 

NA 

49  63 

090 

NA 

89  87 

090 

NA 

7648 

090 

NA 

27  25 

090 

NA 

35.90 

090 

NA 

3813 

090 

NA 

21  86 

090 

NA 

63  44 

090 

NA 

45  94 

090 

NA 

48  69 

090 

NA 

57  90 

090 

NA 

55  45 

090 

NA 

51  76 

090 

NA 

5674 

090 

NA 

53  02 

090 

NA 

45  32 

090 

NA 

78  82 

090 

NA 

56.17 

090 

NA 

38  76 

090 

NA 

23  04 

090 

NA 

•      2981 

090 

NA 

37  98 

090 

NA 

41  71 

090 

NA 

42  99 

090 

NA 

60  45 

090 

NA 

47  54 

090 

NA 

60  72 

090 

NA 

54.89 

090 

NA 

62.73 

090 

NA 

4412 

090 

NA 

47  90 

090 

NA 

6014 

090 

NA 

8774 

090 

NA 

59.25 

090 

NA 

61  94 

090 

NA 

66  46 

090 

NA 

69  66 

090 

NA 

67.03 

090 

NA 

72  60 

090 

NA 

51  85 

090 

NA 

7582 

090 

NA 

79.82 

090 

NA 

75  42 

090 

NA 

55  84 

090 

NA 

6541 

090 

NA 

69  08 

090 

NA 

62  39 

090 

NA 

49  60 

090 

NA 

54  93 

090 

NA 

54.59 

090 

NA 

72.32 

090 

NA 

67.07 

090 

NA 

78.84 

090 

NA 

17.23 

ZZZ 

NA 

47  05 

777 

NA 

13  11 

777 

NA 

45  48 

777 

NA 

77,28 

090 

NA 

60  56 

090 

■  CPT  codes  and  descriptions  only  are  copynghl  2003  American  Medical  Association.  All  Rights  Reserved  ApplicaDle  FARS/DFARS  Apply. 
^Copynght  2003  American  Dental  Association,  All  rights  reserved. 
=  ^Indcates  RVUs  are  not  used  for  Medicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnption 


61616  .... 
61618  .... 

A 

61619  .... 

A 

61523  .... 
61624  .... 
61626  .... 

A 
A 

A 

61680  .... 

A 

61682  .... 
61684  .... 

A 

A 

61686  .... 

A 

61690  .... 

A 

61692  .... 

A 

61697  .... 

A 

61698  .... 
61700  .... 
61702  .... 

A 
A 
A 

61703  .... 
61705  .... 
61708  .... 

61710  .... 

61711  .... 

m 

A 
A 
A 
A 

A 

61720  .... 
61735  .... 

A 
A 

61750  .... 

A 

61751  .... 

A 

61760  .... 

A 

61770  .... 
61790  .... 

A 

A 

61791  .... 
61793  .... 

A 

A 

61795  .... 

A 

61850  .... 
61860  .... 
61862  .... 



A 
A 

n 

61863  .... 

61864  .... 

61867  .... 

61868  .... 

A 
A 
A 

A 

61870  .... 
61875  .... 
61880  .... 

A 
A 

A 

61885  .... 

61886  .... 

A 

A 

61888  .... 

A 

62000  .... 

A 

62005  .... 

A 

62010  .... 

A 

62100  .... 
62115  .... 

A 

A 

62116  .... 

A 

62117  .... 

A 

62120  .... 

62121  .... 

A 
A 

62140  .... 

A 

62141  .... 

A 

62142  .... 

62143  .... 

A 

A 

62145  .... 

62146  .... 

A 

A 

62147  .... 

A 

62148  .... 

62160  .... 

62161  .... 
S2162  .... 

A 
A 
A 
A 

62163  .... 

62164  .... 

A 

A 

62165  .... 
62180  .... 
62190  .... 
62192  .... 
62194  .... 

62200  ... 

62201  .... 
fi???0  .... 
62223  .. 

A 
A 
A 
A 
A 
A 
A 
A 
A 

,  skull 


Pesectexcise  lesion, 

Reoar  dura    

Repair  dura   

Endovasc  tempory  vessel  ocd 

I  Transcattn  occlusion,  ens 

I  Transcatti  occlusion   non-ens  ., 

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Brain  aneurysm  repr  complx  ... 

Brain  aneurysm  ■•epr.  complx  ... 

Brain  aneurysm  'epr  simple  .... 

Inne'  skull  vessel  surgery   

Clamp  neck  artery  

Revise  circulation  to  head  „ 

Revise  circulation  to  head  

Revise  circulation  to  head  

Fusion  of  skull  artenes  

incise  skull'brain  surgery  

Incise  skullbrain  surge'y 

Incise  Skull'brain  biopsy  

Brair  biopsy  w  ctmr  guide  

Implant  orair  electrodes  

Incise  skull  for  t-eatment  , 

Treat  tngeminal  nerve  , 

Treat  tngemmai  tract  

Focus  'adiatior  t>eam 

Brain  surgery  using  cornpuler  .., 

Implant  neuroelecfodes  

Implant  neuroelectrodes  

Implant  neurostimui   sutDcort  

Implant  neuroetectrode     

Implant  neu'oeiectroe  addl 

Implant  neuroelectroae     

Implant  neuroelectrde   add) 

Implant  neuroelect'odes  

Implant  neuroelectrodes  

Revise/ remove  neuroeiectrode  . 
Implant  neurostim  one  ar'ay 

ImpJani  neurostim  arrays  

Revise/remove  neuroreceiver  ... 

Treat  skull  fracture  

Treat  skull  fracture  

Treatment  of  head  injury  

Repair  brair  fluid  leakage  

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Reouction  of  skull  defect  

Repair  skull  cavity  lesion  

Incise  skull  repair    

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/flap  

Replace  skull  plate/flap  

Repair  of  skull  S  brain    

Repair  of  skull  witti  graft   

Repair  of  skull  with  graft   , 

Retr  bone  flap  to  fix  skull  , 

Neuroendoscopy  ada-on  

Dissect  brain  w/scope 

Remove  colloid  cyst  wscope  

Neuroendoscopy  vy/fb  removal  ... 
Remove  brain  tumor  vy/scope 
Remove  pituit  tumor  wscope 

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Replace'irngate  catheter  

Establish  brain  cavity  shunt  

Brain  cavity  shunt  w/scope  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  


Physician 

work 

RVUs3 


43.08 
16.89 
20.59 
9.90 
20.04 
16.53 
30.53 
61.22 
39  58 
6412 
2914 
51.57 
50.23 
48.13 
50.23 
48.13 
17.37 
35.99 
35.10 
29.50 
36.12 
16.67 
20.31 
18.10 
17.52 
22.14 
21.32 
10.80 
14.53 
17.14 
4.02 
12.32 
20.75 
0.00 
13.84 
4.47 
22.83 
7.87 
14.85 
14.97 
6.25 
5.82 
7.95 
5.04 
12.46 
16.08 
19.70 
21.90 
21.54 
23.46 
26.45 
23.22 
21.46 
13.43 
14.83 
10.73 
,12.98 
18.71 
16.03 
19.23 
1.99 
2.98 
-19.88 
25.11 
15.41 
27.34 
21.87 
20.94 
11.01 
T2.18 
SCO 
18.22 
14.78 
12.93 
12.80 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


-t- 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


29.13 
10.64 
12.46 
4.28 
7.00 
5.59 
17.73 
32  72 
22.37 
35.28 
17.00 
27.93 
28.47 
27.12 
28.25 
26.44 
10.66 
19.57 
15.35 
13.80 
20  14 
10.15 
12.37 
10.80 
11.01 
8.91 
12.45 
6.05 
9.07 
10.29 
2.06 
7.81 
1227 
0.00 
9.34 
2.31 
13.98 
4.07 
9.95 
8.72 
4.67 
5.42 
6.47 
3.94 
5.62 
8.95 
11.91 
13.01 
11.84 
13.58 
15.63 
14,49 
12.89 
8.47 
9.21 
7.12 
8.19 
11.09 
9.80 
11.51 
0.83 
1.15 
9.66 
11.82 
793 
13  03 
10.61 
12.49 
7.21 
7.76 
2.86 
11  03 
962 
8  13 
839 


8.41 
3.50 
4.10 
0.60 
1.38 
1.01 
7.24 
15.21 
9.43 
15  82 
660 
12,19 
12.36 
11,97 
12.20 
11  69 
4.34 
799 
2.61 
290 
886 
4.21 
4.99 
4,45 
4.28 
5.50 
4'?0 
2.18 
3.63 
4.21 
0.97 
2.67 
484 
0.00 
4.76 
1.13 
4.76 
1.20 
2.04 
2.90 
1.57 
1.46 
1.97 
1.25 
1.04 
2.79 
4.85 
4.88 
5.43 
5.81 
6.66 
3.68 
2.96 
3.12 
3.42 
2.52 
3.06 
4.57 
3.52 
4.36 
0.52 
0.62 
4.43 
6.92 
4.43 
6.92 
4.35 
5.18 
2.61 
2.95 
0.60 
443 
3.02 
3  03 
3.09 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  : 
NA 
NA 
NA 
NA 
NA 
NA  ' 
NA  ■ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


80  62 

31  03 
37  15 
14  78 
28  42 
23  13 
55  50 

109  15 
71  38 

115,2;; 
52,74 
91  69 
91  06 
87  22 
90  68 
86  26 

32  37 
63  55 
53,06 
46  20 
65  12 
31,03 
37,67 

33  35 
32  81 
36,55 
3867 
19,03 
27  23 
31  64 

7  05 
22  80 
37  86 

000 
27,94 

791 
41  57 
13  14 
26  84 

26  59 
1249 
12  70 
16  39 
10,23 
19,12 
27.82 
36  46 
39  79 
3881 
42,85 
48.74 
41.39  I 
37.31  ' 
25.02 
27.46 
20.37 
24.23 
34.37 
29.35 
35.10 

3.34 
4.75  ; 
33  98 
43  85 

27  77 
47  29 
36  83 
38  61 
20  83 
22  89 

8.46 
33  68 
27  42 
24  09 
24  28 


Global 


090 

090 

090 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 


'^InclicatBs  RVUs  are  -Kit  usea  to'  Meoicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Reuvted  Information— Continued 


CPTV 
HCPCS2 

MOD 

c 

62225  , 
62230 

A 

62252 
62252  .... 
62252  . 
62256 
62258 
62263 

26  ..... 
TC  .... 

A 
A 
A 
A 
A 
A 

62264 

A 

62268 
62269 
62270  . 

A 

A 
A 

62272  ., 

62273 

62280 

A 
A 
A 

62281 
62282 
62284 

A 
A 
A 

62287 
62290 

62291 

A 
A 

A 

62292 
62294 

62310 

A 
A 
A 

62311 

A 

62318 

A 

62319 

A 

62350 

A 

62351   . 
62355  . 

A 

A 

62360  .... 

A 

62361  ... 

62362 

A 
A 

62365 

A 

62367  .. 

62367 

62367 

62368 

62368 

62368 

63001 

63003 

63005 

26'I!! 
TC  .... 

26 

TC  ... 

C 
A 
C 
C 

A 
C 
A 
A 
A 

63011 
63012 
63015 

A 
A 
A 

63016  . 

63017  . 
63020 
63030 
63035 



A 
A 
A 
A 

A 

63040 
63042  . 

A 

A 

63043  .. 

63044 

63045 

C 
C 
A 

63046 

A 

63047 

A 

63048 
63055 

A 

A 

63056 

A 

63057 

A 

63064 

A 

63066 

A 

63075 

A 

63076 

A 

63077 

A 

63078 

A 

63081 

A 

63082 

A 

63085 

A 

63086 

A 

63087 
63088 
63090  ... 

A 
A 
A 

Status 


Descnption 


Replace/irngate  catheter  

Repiace/'evise  brair  stiunt 

Csf  shun!  reprograrn   , 

Csf  shunt  deprogram   , 

Cs*  shunt  reprogram   , 

Remove  brair  cavity  shunt , 

Replace  brair  cavity  shunt  , 

Epidural  lysis  mull  sessions  , 

Epidya!  lysis  or  single  day   , 

Dram  spinal  cca  cyst       

Needle  biopsy   spinal  cord  , 

Spina!  ijic  tap  diagnostic  , 

Dram  cerebro  spinal  fluid 

Treat  epidural  spine  lesion  , 

Treat  spmai  cora  lesion        

Treat  spinal  cora  lesion  

Treat  spinal  canal  lesion  

Injection  for  myelogram  

Percutaneous  diskectomy  

Inject  for  spine  disk  x-ray     

Inject  for  spine  disk  x--av       

Injection  into  disk  lesion  

Injection  into  spinal  artery  

Inject  spine  c/t     

Inject  spine  l/s  (cd)  

Inject  spine  wcath.  c/t 

Inject  spine  wcath  Is  (cd)   

Implant  spinal  canal  catti   

Implant  spinai  canal  cath     

Remove  spinal  canal  catheter  ... 

Insert  spine  m'usion  device  

Implant  spine  infusion  pump  

Implant  spine  mfusior  pump  

Remove  spine  infusion  device  .. 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
Analyze  ipine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 

Removal  o'  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spmai  lamina  

Removal  cf  spinal  lamina  

Removal  of  spinal  lamina      

Removal  of  spina!  lamina     

Removal  o!  spmai  lamma    

Removal  o!  spmai  lamina    

Neck  spine  disk  surgery  

Low  back  disk  surgery   

Spinal  disK  Surgery  add-on   

Laminotomy,  single  cen»ocal  

Laminotomy,  single  lumba'   

Laminotomy,  addl  cervical  

Laminotomy,  addl  lumbar    

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Ren-ioval  of  spinal  lamina  

Remove  spinai  lamina  add-on  .. 

Decompress  spinai  cord      

Decompress  spinai  cord        

Decompress  spine  cord  add-on 

Decompress  spinai  cora      

Decompress  spine  cord  add-on 

Neck  spine  disK  surgery  

Neck  spine  disk  surgery  

Sptne  disk  surgery  thorax  

Spine  disk  surgery,  thorax    

Removal  of  vertebral  body    

Remove  vertebral  txxJy  aod-on  . 

Removal  of  vertebra!  body  

Remove  vertebral  booy  add-on  . 

Renx)val  of  vertebral  body  

Remove  vertebral  body  add-on  . 
Removal  of  vertebral  body   


Ptiysiaan 

work 

RVUs3 


Non-facil- 
ity PE 

RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
rty  Total 


FadUty 
total 


5.38 

10.48 

0.74 

0.74 

0.00 

6.56 

14.46 

611 

440 

4.71 

4.99 

1.12 

1.34 

2.14 

2.62 

2.64 

2.32 

1.53 

8.03 

2.98 

2.89 

7.82 

11.76 

1.90 

1.53 

2.03 

1.86 

6.83 

9.94 

5.42 

2.61 

5.39 

7.00 

5.39 

0.00 

0.48 

0.00 

0.00 

0.75 

0.00 

15.73 

15.86 

14.83 

1444 

15.31 

19.24 

19.09 

15.85 

14.73 

11  93 

3-13 

18.70 

17.37 

0.00 

0.00 

16.41 

1571 

1453 

324 

21  86 

20  24 
5  23 

24  47 
3.24 

19.30 
4.03 

21  32 
326 

23,59 
4  35 

2677 
3.17 

3537 
4  31 

28  00 


NA 

NA 

1.47 

038 

1  09 

NA 

NA 

1219 

790 

10.72 

12.34 

3.06 

3.68 

2.81 

6.70 

5.86 

8.27 

4.92 

NA 

6.87 

5.75 

NA 

NA 

4.93 

5.01 

5.63 

4.92 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.13 

0.00 

0.00 

0.19 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


418 

661 
NA 
0  38 
NA 
4  79 
886 
2.44 
1.43 
2.20 
203 
0.50 
0.64 
0.59 
0.89 
0.78 
0.80 
0.61 
560 
1.30 
1.15 
4.57 
5.70  1 
0.52 
046 
0.53 
0  49 
4.09 
7.19 
3.28 
280 
400 
4  49 
368 
0.00  I 
0.13 
000 
000 
0.19 

0  00 
9  65 
9  98 

10.05 
8.38 
10.21 
1206 
11.94 
1049 
9  79 

8  49 

1  61 
11  64 

11  44 
000 
0.00 

1049 
10  29 

9  96 

•  69 
^331 
12.69 

267 
M62 

•  69 

12  24 

2  08 
-2  86 

■  66 
•4  5C- 

2  25 
■5  56 

•  61 
19  63 

2.20 
16  14 


1.31 
252 
0.21 
0.19 
0.02 
1.61 
3.49 
050 
036 
0.35 
0.35 
0.07 
0.16 
0.17 
0.20 
0.19 
0.17 
0.12 
0.79 
024 
0.20 
0.78 
1.02 
0.13 
0.11 
0.14 
013 
0.77 
2.15 
056 
025 
0.60 
1.03 
0.70 
0.00 
0.04 
0.00 
000 
0.06 
0.00 
3.63 
3  57 
3.14 
1.71 
3  25 
460 
434 
349 
346 
265 
0  68 
403 

3  73 
000 
000 
382 
346 
313 
0  70 
490 
f  00 
0  9" 
566 
0  76 

4  4? 

0  93 
4  12 
060 
535 
0  98 
663 
066 
704 
092 
5.12 


NA 

NA 

242 

1.31 

1.11 

NA 

NA 

18.80 

12.66 

15.78 

17.68 

4.25 

5.16 

5.12 

9.52 

8.69 

10.76 

6.57 

NA 

10.09 

8.84 

NA 

NA 

6.96 

6.65 

7.80 

6.91 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.65 

0.00 

0.00 

1.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


10.87 

19.61 

NA 

1.31 

NA 

12.96 

26.81 

9.05 

6.19 

7.26 

7.37 

1.69 

2.14 

2.90 

3.71 

3.61 

3.29 

2.26 

14.42 

452 

424 

13.17 

18.48 

2.55 

2.10 

2.70 

2.48 

11.69 

19.28 

9.26 

5.66 

9.99 

12.52 

9.77 

0.00 

0.65 

0.00 

0.00 

1  00 

000 

29.01 

29.41 

28.02 

24.53 

28.77 

35.89 

35.37 

29  83 
27.98 
23.07 

5.42 

34.37 

32.54 

0.00 

0.00 

30  72 
29.46 
27.62 

563 
4007 
36  93 

8  87 
44.75 

569 
36  01 

704 
38  30 

552 
43  44 

758 
47  98 

544 
62  04 

743 
49.26  i 


Global 


090 
090 
XXX 
XXX 
XXX 
090 
090 
010 
010 
000 

ooc 

000 
000 
000 
010 
010 
010 
000 
D9C 
000 
000 
090 
090 
OOC 
OOC' 

yx 

'.kX. 
090' 
09C 
090 
09Ci 
D9C 
090 
09C 
xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
09C 
09C 
09C' 
09C 
09C 
09C 
09C 
09C 
39C 
39C 

zzz 

090 
09Ci 
ZZZ 
ZZZ 
09C 
09C 
390 
Z22 
09C 
09C 
ZZZ 

yac 

ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
09C 
ZZZ 
090 
ZZZ 
090 


'  CRT  codes  and  descnptions  only  are  copynghi  20C3  A-r.enca'-  Medical  Association  All  l^ights  Reserved   Af)Di«:at>ie  ^^ARSriFARS  Aooiy 
'Copyright  2003  Amenca'' Dental  Associatio''   Ai  -igrits  ■ese'vec 
^♦Indicates  RVUs  are  not  used  tor  Medicare  payment, 
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CPTV 
HCPCS2 


MOD       Status 


Descriptwn 


63091   .... 

A 

63101   .... 

A 

53102  .... 

A 

63103  .... 

A 

63170  .... 

A 

63172  .... 

A 

63173  .... 

A 

63180  .... 

A 

63182  .... 

A 

63185  .... 

A 

63190  .... 

A 

63191   .... 

A 

63194  .... 

A 

63195  .... 

A 

63196  .... 

A 

63197  .... 

A 

63198  .... 

A 

63199  .... 

A 

63200  .... 

A 

63250  .... 

A 

63251    .... 

A 

63252    ... 

A 

63265    ... 

A 

63266  .... 

A 

63267  .... 

A 

63268  .... 

A 

63270  .... 

A 

63271    .... 

A 

63272   .... 

A 

63273  .... 

A 

63275  .... 

A 

63276  .... 

A 

63277  .... 

A 

63278  .... 

A 

63280  .... 

A 

63281    ... 

A 

63282    ... 

A 

63283  .... 

A 

63285    ... 

A 

63286    ... 

A 

63287    ... 

A 

63290    ... 

A 

63300  .... 

A 

63301   .... 

A 

63302    ... 

A 

63303    ... 

A 

63304  ... 

A 

63305    ... 

A 

63306    ... 

A 

63307    ... 

A 

63308    ... 

_ 

A 

63600    .„ 

A 

63610    ... 

A 

63615    ... 

A 

63650    ... 

A 

63655    ... 

A 

63660    ... 

A 

63685    ... 

A 

63688    ... 

A 

63700     .. 

A 

63702    ... 

A 

63704  .... 

A 

63706    ... 

A 

63707    ... 

A 

63709    ... 

A 

63710    ... 

A 

63740  .... 

A 

63741     ... 

A 

63744  ....' 

A 

63746  .... 

A 

64400    ... 

A 

64402    ... 

A 

54405    ... 

A 

64408    ... 

A 

64410  .... 

A 

Remove  venebral  body  add-on 

Removal  ot  vertebral  txxjy  

Removal  of  vertebral  txxJy  

Remove  vertebral  Dody  add-on 

Incise  spinal  cord  tract!  s)  , 

Drainage  of  spinal  cyst     

Drainage  of  spinal  cyst    

Revise  spinal  cord  ligaments  .... 
Revise  spinal  cord  ligaments   .... 

Incise  spinal  co(umn,'nerves    

Incise  spinal  column/nen^es    

Incise  spinal  columanerves  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Inase  spinal  column  &  cord  

Incise  spinal  column  &  cord  

Release  of  spinal  cord      

Revise  spinal  cord  vessels 

Revise  spinal  cord  vessels : 

Revise  spinal  cord  vessels 

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  iesion  

Excise  intraspinal  lesion 

Excise  intraspinal  lesion  , 

Biopsy  excise  spinal  tumor , 

Biopsy/excise  spinal  tumor , 

Biopsy-excise  spinal  tumor 

Biopsy  excise  spinai  tumor 

Biopsy  excise  spinal  tumor 

Biopsyexcise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy  excise  spinal  tumor 

Biopsyexcise  spina!  tumor 

Biopsyexcise  spinai  tumor 

Biopsy  excise  spinai  tumor 

Biopsy  excise  spinal  tumor 

Removal  of  vertebral  body  

Removal  o'  vertebral  txxly  

Removal  o*  vertebral  body  

Removal  o'  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  o*  vertebral  body  

Removal  of  vertebral  body  

Remove  vetebrai  body  add-on  .. 

Remove  spinai  cord  lesion  

Stimulation  of  spinal  cord  

Remove  lesion  of  spinal  cord 

Implant  neuroelectrodes     

Implant  neuroelectrodes     

Revise/remove  neuroelectrode  .. 

Implant  neuroreceiver 

Revise/remove  neuroreceiver  .... 

Repair  of  spinai  fierniation  

Repair  of  spinai  fiemiation  

Repair  of  spinai  fiemiation  

Repair  of  spinai  herniation  

Repair  spinai  fluid  leakage  

Repair  sptnal  fluid  leakage  

Graft  repair  of  spine  defect  

Install  spinai  shunt  „ 

Install  spinai  shunt  

Revision  of  spinai  shunt , 

Removal  of  spinai  shunt , 

N  block  inj   tngemina!  , 

N  block  ini  facial  

N  block  inj,  occipital  

N  block  in|  vagus  

N  block  ih),  phrenic 


Physician 

work 

RVUs3 


Non-facil- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
ity  Total 


Facility 
total 


'  CPT  codes  and  descncNons  oniv  a'e  cooyight  2003  American  Medkal  / 
^  Copyright  2003  Amencan  Dental  Association  All  rights  reserved. 
3  -flndicates  RVUs  are  net  used  'or  Medicare  payment. 


kal  Asseciatlon.  All  Rights  Reserved  Applicable  FARS.DFARS  Apply. 


Global 


3.01 

NA 

1.47 

054 

NA 

502 

777 

31.82 

NA 

19.57 

5.66 

NA 

57.05 

090 

31.82 

NA 

19.57 

5.66 

NA 

57  05 

090 

3.88 

NA 

2.03 

0.76 

NA 

6.67 

777 

19.72 

NA 

12  22 

4.66 

NA 

36  60 

090 

17.56 

NA 

10.99 

4.15 

NA 

32.70 

090 

21.86 

NA 

13.19 

4.96 

NA 

40.01 

090 

18.17 

NA 

11.35 

1            4.59 

NA 

34,11 

090 

20.38 

NA 

11.31 

4.17 

NA 

35.86 

090 

14.95 

NA 

8.38 

1            2.49 

NA 

25.82 

090 

17.35 

NA 

10.45 

3.45 

NA 

31.25 

090 

17.44 

NA 

10.84 

4.20 

NA 

32  48 

090 

19.08 

NA 

12.05 

4.81 

NA 

35  94 

090 

18.73 

NA 

11.36 

4.12 

NA 

34.21 

090 

22.17 

NA 

13.74 

5.59 

NA 

41.50 

090 

20.99 

NA 

12.55 

5.30 

NA 

38.84 

090 

25.24 

NA 

8.77 

6.36 

NA 

40.37 

090 

26.74 

NA 

15.42 

6.74 

NA 

48.90 

090 

19.07 

NA 

11.62 

4.33 

NA 

35  02 

090 

40.53 

NA 

20.27 

9.17 

NA 

69  97 

090 

40.97 

NA 

22  95 

9.56 

NA 

7348 

090 

40.96 

NA 

22  59 

9.29 

NA 

72.84 

090 

21.44 

NA 

1297 

5.14 

NA 

39.55 

090 

22.17 

NA 

13  39 

5,36 

NA 

40  92 

090 

17.85 

NA 

11  23 

4.20 

NA 

3328 

090 

18.41 

NA 

10.56 

3.81 

NA 

32  78 

090 

26.65 

NA 

1571 

6.48 

NA 

48.84 

090 

26.77 

NA 

15.82 

6.66 

NA 

4925 

090 

25.18 

NA 

14.91 

6.08 

NA 

45,17 

090 

24.15 

NA 

14.56 

6.09 

NA 

44.80 

090 

23.55 

NA 

13.99 

5.61 

NA 

43.15 

090 

23.32 

NA 

13.88 

5.55 

NA 

42.75 

090 

20.71 

NA 

12  69 

4.83 

NA 

38.23 

090 

20.44 

NA 

12.55 

4.82 

NA 

37.81 

090 

28.19 

NA 

1657 

6.95 

NA 

51.71 

090 

27.89 

NA 

1642 

6.80 

NA 

51,11 

090 

26.24 

NA 

1557 

6.39 

NA 

48.20 

090 

24.86 

NA 

14  89 

614 

NA 

45  89 

090 

35.79 

NA 

20.26 

8.76 

NA 

6481 

090 

35.43 

NA 

20.21 

8.47 

NA 

64.11 

090 

36.49 

NA 

20.77 

8.97 

NA 

66.23 

090 

37.17 

NA 

20.91 

9.17 

NA 

67  25 

090 

24.29 

NA 

14.51 

5.73 

NA 

44.53 

090 

27.44 

NA 

15.71 

6.03 

NA 

49.18 

090 

27.65 

NA 

16.03 

6.29 

NA 

49.97 

090 

30-33 

NA 

17.11 

6.24 

NA 

53.68 

090 

30.16 

NA 

17.54 

5.66 

NA 

53  36 

090 

31.85 

NA 

18.18 

6.46 

NA 

5649 

090 

32.04 

NA 

18.00 

286 

NA 

5290 

090 

31.45 

NA 

17.00 

5.07 

NA 

53.52 

090 

5.22 

NA 

264 

1.21 

NA 

9.07 

777 

13.94 

NA 

5.54 

1.46 

NA 

20.94 

090 

8.68 

56.38 

233 

0.52 

65  58 

11.53 

000 

16.19 

NA 

9.35 

3.42 

NA 

28.96 

090 

6.70 

NA 

330 

0.58 

NA 

10.58 

090 

10.23 

NA 

700 

2.22 

NA 

19.45 

090 

6.12 

NA 

3.71 

0.78 

NA 

10,61 

090 

7.00 

NA 

4.25 

1.15 

NA 

12.40 

090 

5.36 

NA 

3.64 

0.84 

NA 

9.84 

090 

16.44 

NA 

10  40 

3.22 

NA 

30.06 

090 

18.37 

NA 

10.94 

1.63 

NA 

30.94 

090 

21.06 

NA 

13  05 

4.60 

NA 

3871 

090 

23.97 

NA 

13.83 

5.67 

NA 

43.47 

090 

1 1 .20 

NA 

778 

2.35 

NA 

21.33 

090 

14.24 

NA 

9.48 

2.98 

NA 

26  70 

090 

13.99 

NA 

9.16 

3.13 

NA 

2628 

090 

11.30 

NA 

748 

2.58 

NA 

21.36 

090 

8.20 

NA 

486 

1.26 

NA  ; 

14.32 

090 

8.05 

NA 

536 

1.81 

NA 

15.22 

090 

6.39 

NA 

388 

1.38 

NA 

11.65 

090 

1.10 

2.04 

0.37 

0.07 

3.21 

1  54 

000 

1.24 

1.77 

0.54 

0.08 

3.09 

1  86 

000 

1.31 

1.55 

0.40 

0.10 

2.96 

1.81 

000 

1.40 

1.60 

0.66 

0.11 

3.11 

2.17 

000 

1.42 

2.64 

0.41 

0.10 

4.16 

1.93 

000 
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CPTV 
HCPCS2 


64412 
64413 

64415 
64416 
64417 
64418 
64420 
64421 
64425 
64430 
64435 
64445 
64446 
64447 
64448 
64449 
64450 
64470 
64472 
64475 
64476 
64479 
64480 
64483 
64484 
64505 
64508 
64510 
64517 
64520 
64530 
6455C 
64553 
64555 
64560 
64561 
64565 
64573 
64575 
64577 
64580 
64581 
64585 
64590 
64595 
64600 
64605 
64610 
64612 
64613 
64614 
64620 
64622 
64623 
64626 
64627 
64630 
64640 
64680 
64681 
64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 


MOO 


Status 


Descnpt)on 


N  block  inj  spina'  accessor  

N  block  inj,  cervical  plexus   

N  block  inj.  brachial  plexus  

N  block  com  intuse  b  plex  

N  block  inj.  axillary       

N  block  inj  suprascapular 

N  block  inj,  intercos!  sng  

N  block  iH).  intercost  mit    

N  block  inj  ilio-ing-'bypogi      

N  block  inj,  puaenaai  

N  block  inj.  paracervical  

N  block  in),  sciatic  sng  

N  bik  in|,  sciatic  com  inf  

N  block  irij  fern  single  

N  block  inj  fern   com  inf    

N  block  inj.  lumbar  plexus  

N  block  other  penpheral 

In;  paraverlebral  c't      

Inj  paravenebral  c't  add-on  

Inj  paravertebral  i.  s       

Inj  paravertebral  Ls  acJd-on  

Inj  foramen  epidural  c/t  

Inj  foramen  epidural  add-on  

Inj  foramen  epidural  is   

Inj  foramen  epidu''ai  aco-on  

N  block   spenopaiaime  gangi  

fvl  block  carotic  smus  &'p      

N  block   stellate  ganglion     

N  block  inj   hypiogas  pixs      

N  block,  lumba' thoracic       

N  block  inj  celiac  peius   

Apply  neurostimulator  

Implant  neuroeiecirodes      

Implani  neuroelect'-ooes       

Implant  neuroelectrooes        

Implant  neuroelectrooes       

Implant  neuroelectrooes  

Implant  neuroeiect'odes  

Implant  neuroeiecfodes  

Implani  neuroeiect'odes       

Implant  neuroelectrooes  

Implant  neuroelectrooes  

Revise  remove  neuroelectrode  .. 

Implant  oeurceceive'    

Revis&remove  neuroreceiver  .... 

Injection  treatment  ot  nerve   

Injection  treatment  of  ne've   

Injection  treatment  of  nerve  .....v. 

Destroy  ne've  face  muscie  

Destroy  nen.'e  spine  muscle 

Destroy  nerve  extrem  muse  

Injection  treatment  of  nen^e   

Destr  paraveiebil  nen/e  Is 

Destr  paraveiebral  n  add-on  

Desl'  paravertebri  nerve  cl  

Destr  paravertebral  n  add-on  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve   

Injection  treatment  of  ne've   

Revise  fmger'toe  nerve   

Revise  hand/'oot  nerve  

Revise  arrrVleg  nerve  

Revision  0*  sciatic  nerve  

Revision  o'  am^  nerve(s)  

Revise  lovv  back  nen'e(S)  

Revision  o*  cranial  nerve   

Revise  ulnar  nerve  at  elbow  .• 

Revise  ulnar  nen^e  at  wnst   

Carpal  tunnel  surge-v    

Relieve  pressure  or  nerve(s) 

Release  fool'toe  nerve  

Interna!  ne<\e  revision  

Incision  of  brow  ne'\e  

Incision  of  cheek  ne^.ie  


Physician     Non-tacil-       c,,.,.^ 
RVUS3  RVUs        ^^  *^^^^ 


1.17 
1.30 
1^ 
3.48 
1.43 
1.31 
1.17 
1.67 
1.74 
1.45 
1.44 
1.47 
3.23 
1.49 
2.98 
2.98 
1.26 
1.84 
1.28 
1.40 
0.97 
2.19 
1.53 
1.89 
1.32 
1.35 
1.11 
1.21 
2.19 
1.34 
1.57 
0.18 
2.30 
2.26 
2.35 
6.70 
1.75 
7.46 
4.33 
4.59 
4  10 
342 
2.05 
2.38 
1.72 
3.43 
5.58 
7.12 
1.95 
1.95 
2.19 
2.82 
2.98 
Q.98 
3.26 
1.15 
2.98 
2.74 
2.61 
3.53 
4.21 
4.54 
6.09 
771 
0.94 
0.27 
6.27 
5.96 
4.82 
4.27 
4.67 
4.16 
3.08 
4.38 
4.89 


2.78 

1.93 

2.91 

MA 

3.16 

2.72 

3.58 

5.45 

1.74 

2.63 

2.64 

2.75 

MA 

NA 

r4A 

NA 

1.29 

4.92 

1.96 

4.61 

1.84 

7.14 

2.43 

7.64 

2.84 

1.24 

3.01 

3.27 

2.76 

4.63 

4.01 

0.30 

2.77 

3.16 

2.69 

NA 

3.39 

NA 

NA 

NA 

NA 

NA 

11.70 

7.41 

10.90 

8.56 

8.74 

8.00 

2.66 

3.01 

3.28 

4.67 

7.74 

2.46 

6.79 

2.65 

2.78 

4.32 

6.08 

8.81 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.01 

NA 

NA 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


Non-facil- 
rty  Total 


Faality 
total 


0.37 
0.45 
0.40 
0.72 
0.44 
0.38 
0.36 
0.47 
0.49 
0.51 
0.64 
0.39 
1.20 
0.52 
1.03 
0.98 
0.42 
0.58 
0.32 
0.49 
0.25 
0.73 
0.48 
0.66 
0.38 
0.49 
0.52 
0.39 
0.89 
0.43 
0.49 
0.05 
1.88 
1.23 
1.34 
3.20 
1.28 
5.30 
2.75 
3.31 
3.60 
5.47 
1.75 
1.93 
1.53 
1.60 
209 
3.63 
1.08 
1.00 
1.13 
1.21 
1.26 
0.23 
1.90 
0.27 
1.31 
1.71 
1.31 
2.13 
3.86 
3.31 
4.87 
5.09 
5.98 
4.35 
5.32 
5.94 
4.51 
5.01 
3.13 
2.80 
1.52 
3.58 
4.12 


0.10 
0.11 
0.10 
0.10 
0.11 
0.08 
0.08 
0.12 
0.13 
0.13 
0.18 
010 
0.10 
0.10 
010 
0.10 
0.10 
0.14 
0.11 
0.11 
0.07 
0.17 
0.11 
0.14 
010 
0.10 
0.07 
0.08 
0.13 
0.10 
0.11 
0.01 
0.20 
0.13 
0.20 
0.13 
0.10 
1.77 
044 
0.60 
0.25 
0.44 
035 
048 
026 
034 
0.64 
1.34 
0.11 
0.12 
0.11 
0.20 
0.20 
0.07 
0.26 
0.10 
0.19 
0.13 
0.18 
0.18 
0.61 
0.71 
0.98 
0.65 
1.21 
0.77 
0.71 
1.04 
0.76 
0.71 
0.38 
0  68 
0  48 
0  92 
0.99 


GIOtMi 


405 
3.43 
4.48 
NA 
4.70 
4.11 
4.83 
7.24 
3.61 
4.21 
4.26 
4.32 
NA 
NA 
NA 
NA 
2.65 
6.90 
3.35 
6.12 
2.88 
9.50 
4.07 
9.67 
4.26 
2.69 
419 
4.56 
5.08 
6.07 
5.69  I 
0.49 
5.27  ] 
5.55  I 
5.24  I 

NA 

5.24 

NA 

NA 

NA 

NA 

NA 

14  10 

10.28 

1288 

12.33 

14.96 

1646 

4.72  I 

5.08 

5.58 

7.69 

10.92 

3.51 

10.31 

3.90 

5.95 

7.19 

8.87 

12.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.99 

NA 

NA 

NA 

NA 

NA 


1  64 
1.95 
1.97 
4.30 
1.98 
177 
1  61 
2.26 
2.36 
2.09 
2.26 
1.96 
4.53 
2.11 
4.11 
4.06 
1.78 
2.56 
1.71 
2.00 
1.29 
3.09 
2.12 
2.69 
1.80 
1.94 
1  70 
1.68 
3.21 
1.87 
2.17 
0.24 
4.38 
3.62 
3.89 
10.03 
3.13 
14.53 
7.52 
850 
7  95 
19.33 
4  15 
480 
3.51 
537 
8.31 
12.09 
314 
307 
3.43 
423 
4.44 
1.28 
5.42 
1.52 
4.48 
4.58 
4.10 
5.84 
8.68 
8.56 
11.94 
13.45 
18.13 
15.39 
12.30 
12.94 
10.09 
9.99 
818 
7.64 
5.08 
8.88 
10.00 


000 
000 
000 

010 
DOC 

yx 
:fx 
ox 

OOC: 

ooc 

OOCi 

ooc 

010 
000 
010 

010 

ODD 

ooc 

ZZ2 
90C 

zzz 

ooc 

zzz 
coc 

227 

ooc 

000 

ooc 

OOC: 
000 
000 
010 
010 
010 
010 
010 
000 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 

zzz 

010 
010 

010 

CIO 
09C 
090 
090 
09C' 
09C' 
09C 
09C 
09C 
09C 
C>9C 

090 
ZZZ 
?9C 
09C 


'  CPT  co<Jes  ana  descriptions  only  are  copyright  2003  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 

^Copyrighi  2003  Amehcan  Dental  Association  All  rights  reserved- 
'.flnoicates  RVjs  are  not  used  for  Meoicare  payment- 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS^ 


MOD       Status 


Description 


54736  .... 

A 

64738  .... 

A 

64740  .... 

A 

64742  .... 

A 

64744  .... 

A 

64746  .... 

A 

64752  .... 

A 

64755  .... 

A 

64760  .... 

A 

64761  .... 

A 

64763  .... 

A 

64766  .... 

A 

64771  .... 

A 

64772  .... 

A 

64774  ... 

A 

64776  .... 

A 

64778  .... 

A 

64782  .... 

A 

64783  .... 

A 

64784  .... 

A 

64786  .... 

A 

64787  .... 

A 

64788  .... 

A 

64790  .... 

A 

54792  .... 

A 

54795  .... 

A 

64802  .... 

A 

64804  .... 

A 

64809  ... 

A 

64818  .... 

A 

54820  .... 

A 

54821  .... 

A 

64822  .... 

A 

64823  .... 

A 

54831  .... 

A 

54832  .... 

A 

64834  .... 

A 

64835  .... 

A 

54836  .... 

A 

64837  .... 



A 

54840  .... 

A 

54856  .... 

A 

54857  .... 

A 

64858  .... 

A 

64859  .... 

A 

54861  .... 

A 

64862  ... 

A 

64864  .... 

A 

64865  .... 

A 

54866  .... 

A 

64868  .... 

A 

64870  .... 

A 

64872  .... 

A 

54874  .... 

A 

54876  .... 

A 

64885  .... 

A 

64886  .... 

A 

54890  .... 

A 

54891  ... 

A 

64892  .... 

A 

64893  .... 

A 

64895  .... 

A 

64896  .... 

A 

64897  .... 

A 

64898  ... 

A 

64901  .... 

A 

64902  .... 

A 

64905  ... 

A 

64907  .... 

A 

64999  .... 

^^^^ 

C 

65091  .... 

A 

65093  .... 

A 

65101  .... 

A 

65103  .... 

A 

65105  .... 

A 

Incision  of  chin  nerve      , 

Incision  of  law  nerve      , 

Incision  of  tongue  nerve  , 

Incision  of  facia!  nerve   

Incise  nerve  back  of  head  .... 

Incise  diaphragm  nerve  

Incision  of  vagus  nervs  

Incision  of  stomach  nerves  ... 

Incision  of  vagus  nerve  

Incision  of  pelvis  nerve   

Incise  hip.thigh  nerve  

Incise  hip/thigh  nerve  

Sever  crania!  nerve  

Incision  of  spina!  nerve  

Remove  skin  nerve  lesion  

Remove  digit  nerve  lesion  

Digit  nerve  surgery  add-on  .... 

Remove  limb  nerve  lesion  

Limb  nerve  surgery  add-on  ... 

Remove  nerve  lesion    

Remove  sciatic  nerve  lesion  . 

Implant  nen/e  end     

Remove  skir  nerve  lesion  

Removal  of  nerve  lesion  

Removal  of  nerve  lesion  

Biopsy  of  rerve   

Remove  sympathetic  nerves  . 

Remove  sympathetic  nerves  . 

Remove  sympathetic  nerves  . 

Remove  sympathetic  nerves  . 

Remove  sympathetic  nerves  . 

Remove  sympathetic  -^erves  . 

Remove  sympathetic  nerves  . 

Remove  sympathetic  nen/es  . 

Repair  of  digit  nen/e  

Repair  nerve  add-on   

Repair  of  hand  or  foot  nerve  ., 

Repair  of  hand  or  foot  nerve  . 

Repair  of  hand  or  foot  nerve  ., 

Repair  nerve  add-on   

Repair  of  leg  nerve  

Repair/transpose  nerve  „. 

Repaid  arn-i'leg  nerve 

Repair  sciatic  nerve 

Nen/e  surgen/  

Repair  of  arm  nerves  

Repair  of  low  back  nerves  

Repair  of  'aciai  ne-ve  

Repair  of  'acial  neive  

Fusion  of  'aciaiother  nerve  .... 
Fusion  of  faciai/Other  nerve  .... 
Fusion  of  facial/other  nerve  .... 
Subsequent  -epair  of  nerve  .... 
Repair  &  revise  nerve  add-on 

Repair  nerve  shorten  bone  

Nerve  graft,  head  or  neck  

Nerve  graft,  head  or  neck  

Nerve  graft,  hand  or  foot  

Nen/e  graft,  hand  or  foot  

Nen/e  graft,  ann  or  leg    

Nerve  graft,  ann  or  leg    

Nerve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot  

Nerve  graft  arm  or  leg  

Ne've  graft,  a'm  or  leg  

Nerve  graft  add-on  

Nerve  g^afl  add-on   

Nerve  pedicle  transfer  

Nerve  pedicle  transfer  

Ner^'ous  system  surgery  

Revise  eye 

Revise  eye  with  inr^plant  

Removal  of  eye  

Remove  eye/insert  implant 

Remove  eye,  attach  implant  .... 


Physician 

work 

RVUs3 


4.57 
5.70 
5.56 
6.18 
5.21 
5.90 
7.02 
13.44 
6.92 
6.37 
6.89 
8.62 
7.31 
7.17 
5.14 
5.09 
3.09 
6.19 
3.70 
9.76 
15.37 
4.28 
4.58 
11.25 
14.83 
2.99 
9.10 
14.56 
13.59 
10.24 
10.31 
8.70 
8.70 
10.31 
9.39 
5.63 
10.13 
10.88 
10.88 
6.22 
12.95 
13.72 
14.41 
16.40 
4.24 
19.13 
19.33 
12.48 
15.15 
15.65 
13.96 
15.90 
1.98 
2.96 
3.36 
17.43 
20.63 
15.06 
16.05 
14.57 
15.51 
19.14 
20.37 
18.14 
19.39 
10.16 
1 1 .76 
13.94 
18.72 
0.00 
6.42 
6.83 
6.99 
7.53 
8.44 


Non-faal- 
ity  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  , 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 


Facility 
PE  RVUs 


4.09 
4.67 
4.45 
4.79 
3.85 
4.40 
4.27 
5.76 
3.57 
3.62 
5.30 
5.34 
5.65 
4.99 
3.85 
3.72 
1.52 
3.79 
1.87 
6.64 
9.94 
2.15 
3.51 
7.28 
8.93 
1.61 
5.18 
7.14 
5.82 
5.28 
7.20 
7.42 
7.35. 
8.27 
7.12 
2.98 
7.14 
7.75 
7.72 
3.27 
8.38 
9.27 
9.72 
10.86 
2.22 
11.93 
12.10 
8,19 
9-97 
9,82 
8,97 
884 
1.09 
1.55 
1.30  i 
11.04  ' 
12,89 
10.09 
7,74 
8  97 
999 
976 
11.15 
10.82  I 
1 1 .95  ! 
5,34 
6  05 
8,65 
12,62 
000 
983 
10,19 
10,77 
10.98 
11.64  ! 


Mal- 
practice 
RVUs 


Non-fadl- 
ity  Total 


Facility 
total 


I^IT,%^^  descriptions  only  are  copynght  2003  Amencan  Medical  As*>clation.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
'Copynght  2003  Amencan  Dental  Association  All  rights  resented.  "kh"--"'  o  r«no<ur«na  Hppiy, 

'■►Indicates  RVUs  are  not  used  tor  .Medicare  payment. 


0.85 

1.01 

0.52 

0.83 

1.17 

0.90 

0.99 

1.39 

0.61 

0.31 

0.92 

1.19 

1.58 

1.44 

0.72 

0.76 

0.46 

0.95 

0.58 

1.40 

2.66 

0.67 

0.65 

2.01 

2.25 

0.48 

1.04 

2.15 

1.15 

1.29 

1.40 

1.19 

1.19 

1.40 

1.37 

0.82 

1.47 

1.63 

1.58 

0.96 

1.03 

2.05 

2.11 

3.33 

0.60 

2.94 

2.96 

1.35 

1.64 

1.27 

1,68 

1.29 

0.29 

0.41 

0.47 

1.81 

2.07 

2.09 

1.65 

1  98 

2.12 

2.45 

2.22 

3.16 

3.25 

1.19 

1  32 

1.82 

2.15 

000 

0.31 

0.34 

0.34 

0.36 

0.41 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 


9.51 
11.38 

10  53 

11  80 
1023 
11,20 

12  28 
20,58 
11,10 
10.30 
13.11 
15.15 
14.54 
13.60 

9.71 

9.57 

5.07 
10,93 

6.15 
17.30 
27.97 

7,10 

8.74 
20.54 
26,01 

5.08 
15,32 
23,85 
20  56 
1681 
18,91 
17,31 
17,24 
1998 
17,88 

943 
18,74 
20  26 
20  18 
10,45 
22,36 
25,04 
2624 
30  59 

7.06 
34  00 
34  39 
22  02 
26.76 
26.74 
24.61 
26,03 

336 

4  92 

5  13 
3028 
35,59 
27.24 
25.44 
25,52 
27  62 
31.35 
33.74 
32.12 
34.59 
16  69 
19,13 
24,41 
33.49 

0.00 
16.56 
17.36 
18.10 
1887 
20  49 


Global 


090 
090 

090 
090 

oeo 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
000 
090 
090 
090 
09O 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
OSO 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
YYY 
090 
090 
090 
090 
090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnptior 


65110 
65112 
65114 
65125 
65130 
65135 
65140 
65150 
65155 
65175 
65205 
65210 
65220 
65222 
65235 
65260 
65265 
65270 
65272 
65273 
65275 
65280 
65285 
65286 
65290 
6540C 
65410 
65420 
65426 
65430 
65435 
65436 
65450 
65600 
65710 
65730 
65750 
65755 
65760 
65765 
65767 
65770 
65771 
6577C 
65775 
65780 
65781 
65782 
65800 
65805 
65810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 


Removal  of  eye  , 

Remove  eye/revise  socket  

Remove  eye/revise  socket  , 

Revise  ocular  implan;  , 

Insert  ocular  implant  , 

Insert  ocular  implant  

Attach  ocLlar  implant  , 

Revise  ocular  implant  , 

Reinsert  ocular  implant   , 

Removal  ol  ocular  implant  , 

Remove  foreign  body  from  eye 
Remove  foreign  txxly  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  Ixxly  f'om  eye 
Remove  foreign  txxly  f'om  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  v^iound  

Repair  of  eye  wound  

Repair  of  eye  wound  , 

Repair  of  eye  wound  

Repair  of  eye  wound  , 

Repair  of  eye  wound  , 

Repair  of  eye  wounc    

Repair  of  eye  socket  wound  .... 

Removal  of  eye  lesion 

Biopsy  of  cornea 

Removal  of  eye  lesion  , 

Removal  of  eye  lesion  

Corneal  smea-  _ 

Ci-rettetrea'  cornea   , 

Curette/treat  cornea      

Treatment  of  corneal  lesion  , 

Revision  of  cornea     , 

Corneal  transplant     , 

Corneal  transplant  , 

Corneal  transplant  , 

Corneal  transplan'     , 

Revision  of  cornea     

Revision  of  cornea       , 

Corneal  tissue  transplant 

Revise  cornea  with  implant  

Radial  Keratotomy    

Correction  o'  astigmatism  

Correction  o'  astigmatism   

Ocular  recons;    transplant   

i  Ocuia'  reconst  transpiar'    

Ocuia-  'econst  fanspiant  

Drainage  o'  eye  

Drainage  of  eye  

Drainage  of  eye  

Drainage  o*  eye        , 

Relieve  mne^  eye  pressure  

Incision  o'  eye  

Laser  Surgery  of  eye   

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions   

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Remove  eye  lesion     

Remove  implant  of  eye  

Remove  blood  clot  from  eye  

Injection  treatment  of  eve    

Iniection  treatment  o'  eye    

Remove  eye  lesion  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery       .- 

Glaucoma  surgery      

Glaucoma  surgery  

Incision  of  eye  

Implant  eye  shunt 

Revise  eye  shunt 

Repair  eye  lesion  


Physician 

work 

RVUs3 


4- 


Non-tacil- 

itv  PE 
RVUs 


facility 
PE  RVUs 


fvtai- 

practice 

RVUs 


13.87 

16.29 

17.43 

3.10 

7.11 

7.29 

7.97 

6.22 

8.61 

6.24 

0.71 

0.84 

0.71 

0.92 

7.53 

10.90 

12.52 

1.» 

3.80 

4.34 

5.31 

7.62 

12.83 

5.48 

5.38 

6.03 

1.46 

4.15 

5.22 

1.46 

0.91 

4.17 

3.25 

3.38 

12.28 

14.17 

14.91 

14.81 

0.00 

0.00 

0.00 

17.46 

0.00 

*XT 

5.76 

10.19 

17.57 

14.91 

1.90 

1.90 

4.84 

5.02 

8.06 

10.46 

383 

3.53 

5.57 

6.23 

6.50 

7.05 

10.87 

8.35 

7.40 

1.58 

1.24 

7.66 

8.25 

8.24 

10.11 

7.96 

12.09 

14.96 

14.47 

8.09 

7.73 


4- 


NA 

NA 

NA 

9  32- 

NA 

NA 

NA 

NA 

NA 

NA 

0.61 

0.74 

0.61 

0.76 

NA 

NA 

NA 

386 

5.85 

NA 

5.74 

NA 

NA 

8.51 

NA 

8.72 

1.73 

7.60 

7.56 

5.00 

1.34 

5.91 

7.27 

5.70 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

7.23 

NA 

NA 

NA 

NA 

2.29 

2.29 

NA 

846 

NA 

NA 

5.26 

3.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.40 

2.23 

7.56 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


14.77 

1706 

17  28 

300 

1036 

10.53 

1099 

938 

11  72 

975 

019 

030 

0.18 

0.27 

734 

11  54 

12.78 

2.27 

5.27 

5.70 

574 

8.26 

1251 

760 

655 

7.55 

0.65 

680 

6.61 

066 

040 

528 

639 

3.15 

12,46 

11.98 

13.49 

13.41 

0.00 

000 

000 

14.47 

0.00 

6.53 

743 

1004 

13  45 

11.79 

1.19 

1.19 

8  13 

756 

1075 

949 

4  09 

328 

656 

7.21 

7.52 

7  76 
11  60 

880 

7.82 

1.60 

1.44 

699 

994 

9.91 

1077 

979 

12.56 

1526 

11  67 

8  28 
8  63 


Non-facil- 
(ty  Total 


0.82 

1.15 

1.13 

0.16 

034 

0.35 

0.37 

0.30 

0.48 

0.31 

004 

0&4 

0.06 

0.05 

0.36 

0  52 

0.60 

0.10 

0.19 

0.20 

0.32 

0.36 

0.61 

0.25 

0.31 

0  29  I 

0.07  [ 

0.20  t 

0.24  I 

0.07  I 

0.05  I 

0.20 

0.16 

0.17 

0.59 

0.67 

0.71 

070 

0.00 

000 

000 

0  83 

000 

0  20 

026 

0.35 

0.35 

0.35 

0.10 

0.10 

0.23 

0.24 

0.38 

049 

0.20 

017 

0.26 

0.29 

0.30 

034 

0  55 

040 

0  35 

008 

006 

0.37 

0.40 

038 

049 

037 

058 

0  71 

068 

038 

0.38 


Facility 
total 


NA 

NA 

NA 

12  60 

NA 

NA 

NA 

NA 

NA 

NA 

1.36 

1  62 

1.38 

1.73 

NA 

NA 

NA 

5.85 

9.84 

NA 

11.37 

NA 

NA 

14.24 

NA 

15.04 

3.26 

11.95 

13.02 

6.53 

2.30 

10.28 

10.66 

9.25 

NA 

NA 

NA 

NA 

0.00 

000 

000 

NA 

000 

11  70 

NA 

NA 

NA 

NA 

4.29 

4.29 

NA 

13.72 

NA 

NA 

9.29 

7.64 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

406 

353 

1558 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


29  46 

34.50 

35  84 

6  28 

17.81 

18  17 

19.33 

15.90 

20.81 

16.30 

0.94 

lie 

0.95 

1.24 

15.23 

22  96 

25.90 

4.26 

9.26 

10.24 

11.37 

16.24 

25.95 

13.33 

12.24 

13.87 

2.18 

11.15 

12.07 

219 

1.36 

9.65 

9.80 

6.70 

25.33 

26.82 

29.11 

2892 

000 

0.00 

000 

32  76 

000 

11  00 

13.45 

20  58 

31.37 

27.05 

3.19 

3.19 

13.20 

12.82 

19.21 

20  44 

812 

6.98 

12.39 

13  73 

14.32 

15.15 

23.02 

17  55 

15.57 

3.26 

2  74 

15.01 

18.59 

18.53 

21.37 

1812 

25  23 

30  92 

26  82 
16  75 
16  9-1 


Global 


090 
090 
09C' 
090 
090 
090 
09C 
090 
09C 
09C 
OOC 
OOC 
000 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
090 
XXX 
090 
090 
090 
090 
090 
000 
000 
090 
09C 
09C 
090 
010 
090 
090 
09C 
09C 
09C 
090 
09C 
090 
010 
010 
090 
09C 
09C 
09C, 
09C 
D9C 
09C 
090 
09C 
09C 


'  CPT  cooes  ana  Descriptions  oiiy  a'e  cooyigh!  2003  Amer.car  MeOica  Association.  All  Rights  R«»erv»(),  Applicable  FARS/DFARS  Apply 
^Copyngril  2003  American  Dental  Association   Al'  nghts  rsservec 
^♦Indicates  RVUs  are  not  jsec  'O'  Medicare  pav~ient 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'; 
HCPCS^ 


MOD 


66225  ... 

A 

66250  .... 

A 

66500  .... 

A 

66505  .... 

A 

66600  .... 

^^ 

A 

66605  .... 

A 

66625  .... 

A 

66630  ... 

A 

56635  .... 

A 

66680  ... 

A 

66682  .... 

A 

66700  .... 

A 

66710  .... 

A 

66720  .... 

A 

66740  .... 

A 

66761  .... 

A 

66762  .... 

A 

66770  .... 

A 

66820  .... 

A 

66821  .... 

A 

66825  ... 

-A 

66830  .... 

■ 

A 

66840  .... 

A 

66850  ... 

A 

66852  ... 

A 

66920  ... 

A 

66930  ... 

A 

66940  .... 

A 

66982  ... 

A 

66983 

A 

66984 

A 

66985  ... 

A 

66986  .... 

A 

66990  .... 

A 

66999  .... 

C 

67005  .... 

A 

67010  .... 

A 

67015  .... 

A 

67025  .... 

A 

67027  ... 

A 

67028  .... 

A 

67030  ... 

A 

67031  ... 

A 

67036  .... 

A 

67038  .... 

A 

67039  .... 

A 

67040  ... 

A 

67101  .... 

A 

67105  .... 

A 

57107  .... 

A 

67108  .... 

A 

67110  .... 

A 

67112  .... 

A 

67115  .... 

A 

67120  .... 

A 

67121  .... 

A 

67141  .... 

A 

67145  ... 

A 

67208  .... 

A 

67210  .... 

A 

67218  ... 

A 

67220  .... 

A 

67221  .... 

R 

67225  .... 

A 

67227  .... 

A  - 

67228  .... 

A 

67250  .. 

A 

67255  ... 

A 

67299  ... 

C 

67311  .... 

A 

67312  .... 

A 

67314  .... 

A 

67316  .... 

A 

67318  .. 

A 

67320  ... 

A 

Descnpfion 


Repair/graft  eye  lesion   

Follow-up  surgery  of  eye 

Incision  of  ins   

Incision  of  ins   

Remove  ins  and  lesion 

Removal  of  ins   

Removal  of  ins  

Removal  o'  ns  

Removal  of  ins  

Repair  ins  &  ciliary  body  

Repair  ins  &  ciliary  body  

Destruction  ciliary  txxly  

Destruction,  ciliary  body  

Destruction  ciliary  tiody  

Destruction,  ciliary  body  

Revision  of  ins  

Revision  of  ms  

Removal  of  inner  eye  lesion  ... 
Incision,  secondary  cataract  .... 

After  cataract  laser  surgery  , 

Reposition  intraocular  lens  , 

Removal  of  lens  lesion  

Removal  of  lens  matenal   

Removal  of  lens  matenal  

Removal  of  lens  matenal  

Extraction  of  lens ; 

Extraction  of  lens ., 

Extraction  o'  lens 

Cataract  surgery,  complex  

Cataract  surg  w/iol,  1  stage  

Cataract  surg  w/ioi,  1  stage  

Insert  lens  prosthesis  

Exchange  lens  prosthesis  

Ophtfialmic  endoscope  add-on 

Eye  surgery  procedure    

Partial  removal  of  eye  fluid  

Paiiai  'emoval  of  eye  fluid  

Release  of  eye  fluid  

Replace  eye  fluid 

Implant  eye  dnjg  system 

Iniection  eye  drug  , 

Incise  inner  eye  strands  

Laser  surgery,  eye  strands  

Removal  of  inner  eye  fluid  

Stnp  retinal  membrane  

Laser  treatment  of  retina  

Laser  treatment  of  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina 

Repair  detached  retina  

Repair  detached  retina  

Rerepair  detached  retina 

Release  encircling  material  

Remove  eye  implant  material  .. 
Remove  eye  implant  material  .. 

Treatment  of  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  choroid  lesion  

Ocular  photodynamic  ther  , 

Eye  photodynamic  ther  add-on 

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Reinforce  eye  wall  

Peinforce/graft  eye  wall  , 

Eye  surgery  procedure , 

Revise  eye  muscle  

Revise  two  eye  muscles  

Revise  eye  muscle    

Revise  two  eye  muscles  

Revise  eye  muscle(s)  

Revise  eye  muscle(s)  add-on  ... 


Physician 

wori< 

RVUs3 


ia99 
5.95 
3.69 
4.06 
8.63 
12.72 
5.10 
6.12 
6.21 
5.41 
6.17 
4.75 
4.75 
4.75 
4.75 
4.05 
4.55 
5.15 
3.87 
2.34 
8.18 
8.15 
7.86 
9.06 
9.91 
8.81 

10.12 
8.88 

13.42 
8.94 

10.17 
8.34 

12.21 
1.50 
0.00 
5.67 
6.83 
6.88 
6.80 

10.79 
2.51 
4.81 
3.65 

11.82 

21.12 

14.44 

17.13 
7.49 
7.37 

14.76 

20.70 
8.76 

16.76 
4.96 
5.95 

10.61 
5.17 
5.34 
6.66 
8.77 

18.42 

13.06 
3.99 
0.47 
6.54 

12.67 
8:61 
8.85 
0.00 
6.61 
8.49 
7.48 
9.60 
7.81 

4.31 


Non-facil- 
ity PE 
RVUs 


NA 
7.74 
NA 
NA 
NA 
NA 
709 
NA 
NA 
NA 
NA 
5.40 
5.27 
5.76 
5.43 
5.61 
5.69 
6.11 
NA 
4.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
14.38 
12.91 
6.57 
NA 
4.78 
NA 
NA 
NA 
NA 
9.95 
8.08 
NA 
NA 
15.54 
NA 
NA 
12.43 
NA 
7.32 
5.81 
6.01 
6.31 
NA 
9.93 
4.74 
0.26 
6.45 
10.94 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


9.42 
6.57 
5.15 
5.44 
8.99 
11.37 
6.35 
7.50 
671 
6,10 
7.50 
4.09 
3.88 
4.64 
4.26 
4,28 
4.27 
4.77 
7.18 
3.92 
10.18 
7.15 
7.07 
7.83 
8.29 
7.51 
8.64 
8.10 
10.02 
6.27 
7.70 
7.54 
9.31 
0.69 
0.00 
443 
4.98 
7.81 
7.58 
8.89 
1.15 
6.88 
4.13 
9.45 
16.00 
12.67 
14.17 
820 
630 
12.95 
17.21 
9.33 
14.76 
7.16 
7.01 
11.28 
656 
499 
5.44 
5.85 
14.28 
6.93 
1.83 
0.22 
5.44 
850 
10.48 
11.07 
0.00 
6.49 
7.63 
7.34 
8.31 
7.72 
1.98 


5  -Indicates  BVUs  are  not  usea  for  Medicare  payment 


0.53 

0.28 

0.18 

0.20 

0.41 

0.73 

0.24 

0.29 

0.29 

0.25 

0.29 

0.23 

0.22 

0.23 

0.22 

0.19 

0.22 

0.24 

0.19 

0.12 

0.38 

0.38 

0.37 

0.43 

0.47 

0.42 

0.49 

0.42 

0.67 

0.44 

0.49 

0.40 

0.59 

0.07 

0.00 

0.26 

0.32 

0.32 

0.32 

0.55 

0.13 

0.23 

0.18 

0.56 

1.01 

0.68 

0.82 

0.35 

0.35 

0.70 

0.98 

0.42 

0.79 

0.23 

0.28 

0.50 

0.24 

0.25 

0.31 

0.42 

0.64 

0.61 

0.19 

0.01 

0.31 

0.60 

0.43 

0.42 

0.00 

0.32 

0.42 

0.36 

048 

0.37 

0.20 


NA 
13.97 
NA 
NA 
NA 
NA 
12.43 
NA 
NA 
NA 
NA 
10.38 
10.24 
10.74 
10,40 
985 
10.46 
11.50 
NA 
6.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
21.50 
24.25 
9.21 
NA 
8.61 
NA 
NA 
NA 
NA 
17.79 
15.80 
NA 
NA 
24.72 
NA 
NA 
18.66 
NA 
12.73 
11.40 
12.98 
15.50 
NA 
23.60 
8.92 
0.74 
13.30 
24.21 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 


20.94 
12.80 

902 
970 
18  03 
2482 
11  69 
13.91 
1321 
11  76 
13.96 
9.07 
8.85 
9.62 
9.23 
852 
9.04 
10  16 
11.24 
6.38 
18,74 
15,68 
15.30 
17.32 
18.67 
16.74 
1925 
17  40 
24  11 
15  65 
18.36 
16.28 
22.11 
226 
0  00 
10.36 
12.13 
15.01  I 
14,70 
20.23 
379 
11.92 
7.96 
21.83 
38.13 
27.79 
32.12 
16.04 
14.02 
28.41 
38.89 
18,51 
32.31 
12.35 
13.24 
22.39 
11.97 
10.58 
12.41 
15.04 
33.34 
22.60 
6.01 
0.70 
12.29 
21.77 
19.52 
20.34 
000 
1342 
16.54 
15.18 
18.39 
15,90 
6.49 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

YYY 
090 
090 
090 

090 

090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
ZZZ 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


67331 
67332 
67334 
67335 
6734C 
67343 
67345 
67350 
67399 
67400 
67405 
67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 
67500 
67505 
67515 
67550 
67560 
67570 
67599 
67700 
67710 
67715 
67800 
67801 
67805 
67808 
67810 
67820 
67825 
67830 
67835 
67840 
67850 
67875 
67880 
67882 
67900 
67901 
67902 
67903 
67904 
67906 
67908 
67909 
67911 
67912 
67914 
67915 
67916 
67917 

67921  . 

67922  . 

67923  . 
67924 
67930  . 
67935  . 
67938  . 
67950  . 
67961  . 
67966  . 
67971  . 

67973  . 

67974  . 

67975  . 
67999  . 
68020  . 
68040  . 


MOD 


Status 


Description 


Eye  surgery  follow-up  add-on 
Rerevise  eye  muscles  add-on 
Revise  eye  "luscle  w  suture  ... 

Eye  suture  during  surgery     

Revise  eye  muscle  add-on  

Release  eye  tissue 

Destroy  nerve  o*  eye  muscle  .. 

Biopsy  eye  muscle 

Eye  muscle  surgery  p'oceoure 

Explore/biopsy  eye  sockei    

Expioredrair'  eye  sockei      

Exploretreat  eye  socKel 
Explore/treat  eye  socket 
Expli 'decompress  eye  socket  . 

Aspiration   orbital  contents  

Expl5re'treai  eye  socket 

Explore'lreat  eye  socket 

Explore  dram  eye  socket  

Explrdecompress  eye  socket  . 

Explore/biopsy  eye  socket  

Injecl'treat  eve  socKet    

Inject/treat  eye  socxe;  

Injecl'treat  eye  socket  

Insert  eye  socket  impiant  

Revise  eye  socket  implant  

Decompress  optic  neni'e   

Orpit  su"gery  procedure 

Drainage  of  eyelic  abscess  

Incision  of  eyeiic  

Incision  of  eyelid  '010     

Remove  eyelid  lesior   

Remove  eyelid  lesions  

Remove  eyelid  iesions  

Remove  eyelid  lesion(s)  

Biopsy  0'  eyeiic    

Revise  eyelashes  

Revise  eyelashes  

Revise  eyelashes  

Revise  eyelashes  

Remove  eyelid  lesion  

Treat  eyelia  lesion  

Closure  0*  eyelid  Cy  suture  

Revision  of  eyelid  

Revision  0*  eyelid  

Repar  d'ow  aefect  

Repair  eyelid  aefect  ;... 

Repair  eyelia  aefect     

Repair  eyeiio  detect      

Repai'  eyelid  de'ec;       

Repar  eyeiic  aefect       

Repair  eyeiic  de'ec;      

Revise  eyelid  detect      

Revise  eyend  detect      

Correction  eyeiio  v^/  implant  .... 

Repai'  dyeiio  aefect      

Repair  eyelia  aefect       

Repair  eyeiio  aefeci       

Repai'  eyelid  detect       

Repai'  eyeiic  detect  .", 

Repar  eyelid  defect  , 

Repar  eyelid  defect  

Repair  eyelid  oetect  

Repair  eyelid  wound      

Repar  eyeiic  wounc       

Remove  eyelid  foreign  body  .... 

Revision  of  eyeiic  

Revision  of  eyelid  

Revision  ot  eyelid  

Reconsfuction  o'  eyelid  

Reconsfuction  of  eyeiid  

Reconstruction  ot  eyelid  

Reconstruction  of  eyelid  

Revision  of  eyelid  

Incise  dram  eyeiid  lining  

Treatment  of  eyelid  lesions  


Physician 

work 
RVUS' 


Non-(acil- 
ity  PE 
RVUs 


4.04 
4.46 
3.96 
2.48 
4.90 
7.31 
2.94 
2.85 
0.00 
9.70 
7.88 
9.45 
994 
11.07 
1.75 
19.95 
13.31 
13.02 
14.34 
13.43 
0.79 
0.82 
0.61 
10.13 
10.54 
13.50 
0.00 
1.34 
1.01 
1.21 
1.37 
1.87 
2.21 
3.78 
1.47 
0.86 
1.37 
1.69 
553 
2.03 
1.68 
1.34 
3.78 
504 
6.11 
6.93 
699 
6.33 
6.22 
6.75 
5.10 
5.37 
524 
565 
3.66 
3.16 
5.28 
5.99 
338 
3.04 
5.85 
576 
3.59 
6.18 
1.32 
5.79 
5.63 
6.53 
9.73 
12.80 
12.77 
9.08 
0.00 
1.36 
085 


MA 

MA 

MA 

NA 

NA 

NA 

4.42 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.83 

0.92 

0.83 

NA 

NA 

NA 

0.00 

4.88 

S.04 

4.62 

2.S2 

5.40 

5.55 

NA 

3.69 

1.12 

1.60 

7.55 

NA 

5.38 

.6.12 

7.11 

9.75 

11.13 

10.63 

NA 

NA 

11.39 

12.61 

9.20 

8.93 

9.47 

NA 

20  59 

9.40 

7.99 

11.90 

9.81 

9.20 

7.94 

11.47 

9.20 

8.48 

11.48 

5.87 

8.34 

10.27 

8.42 

NA 

NA 

NA 

NA 

0.00 

5.75 

4.86 


Facility 
PE  RVUs 


Mal- 

t'actice 
R.\js 


Non-facil- 

iTy  Total 


Tadttty 

total 


Global 


1.93 

2.05 

1.82 

1.14 

2.25 

7.41 

1.39 

1.89 

0.00 

12.64 

11.21 

13.10 

12.26 

14.17 

0.77 

1896 

1604 

1564 

1584 

15.99 

0.19 

0.21 

0.28 

1240 

12.43 

15.38 

000 

0.64 

0.54 

0.63 

0,69 

093 

1.08 

5.29 

0  68 

038 

1.08 

1.97 

505 

1.00 

1.92 

0.63 

4  35 

5  56 

6.36 
6.47 
654 
6.76 
7.24 
6.07 
5.74 
6.14 
610 
5.33 
3.99 
2.61 
5.75 
6.21 
3.79 
3.52 
5.96 
5.72 
2.98 
6.01 
0.57 
6.64 
5.76 
5.73 
7.34 
9.33 
9.24 
7.02 
0.00 
0.68 
0.39 


0.20 

0.22 

0.19 

0.12 

0.23 

0.36 

0.16 

0.16 

0.00 

0.52 

0.43 

0.49 

0.52 

0.58 

0.11 

1.01 

1  16 

070 

0.76 

0.67 

0.05 

005 

002 

060 

0  56 

083 

000 

0.07 

0.05 

0.06 

0.07 

010 

Oil 

0.20 

0.07 

0.05 

0.07 

008 

0.26 

0.10 

008 

0  07 

0.19 

0.25 

0.36 

038 

0.41 

0.47 

0.31 

0.50 

0.24 

030 

0,28 

0.28 

0.19 

0.16 

0.26 

030 

0.17 

0.16 

0.29 

0.28 

0.20 

035 

0.07 

0.36 

0.31 

040 

0.50 

0.71 

0.65 

046 

0.00 

0.07 

0.04 


NA 

NA 

NA 

NA 

NA 

NA 

7.52 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1  67 

1  79 

1  46 

NA 

NA 

NA 

000 

629 

6  10 

5.89 

396 

7.37 

7.87 

NA 

5.23 

205 

3.04 

9.32 

NA 

7.51 

7.88 

8.52 

13.72 

16.42 

17.10 

NA 

NA 

18,19  ' 

19.14  I 

16.45  I 

14.27  i 

lfe.14 

NA 

26.52 

13.25 

11.31 

17.44 

16.10 

12.75 

11.14 

17.61 

15.24 

12.27 

18.01 

7.26 

14,49 

16.24 

1535 

NA 

NA 

NA 

NA 

0.00 

718 

5.75 


6.17 

6.73 

5.97 

3.74 

7.38 

15.06 

449 

4.90 

0.00 

22.86 

19.E2 

23.04 

22.72 

25.82 

2.63 

39.92 

30.51 

29.36 

30,04 

30.09 

1.03 

108 

091 

23  13 

2353 

2971 

000 

205 

1  60 

1.90 

213 

2.90 

3.40 

9.27 

2.22 

1.31 

252 

3.74 

10.84 

3.13 

3.68 

2.04 

8.32 

10.85 

12.85 

13.78 

13.94 

13.56 

13.77 

13.32 

11.08 

11.81 

11.62 

11.26 

7.84 

5.93 

11.29 

12.60 

734 

6.72 

12.10 

11.76 

6.77 

12.54 

1.96 

12,79 

11.73 

12.66 

17.57 

22  84 

22  66 

16.56 

0.00 

2.11 

1.28 


2ZZ 

ZZ2 
ZZZ 
ZZZ 
222 
090 
010 
000 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 

oeo 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 


'  CPT  codes  and  descriptions  only  are  copyngW  20O3  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  2003  American  Dental  Association  All  rights  resen/pd 
'  vindicates  Rvus  are  not  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Reu^ted  Information— Continued 


CPTV 
HCPCS^ 

MOD 

c 

68100  .... 

A 

68110  .... 

A 

68115  .... 

A 

68130  .... 

A 

68135  .... 

A 

68200  .... 

A 

68320  .... 

A 

68325  .... 

A 

58326  .... 

A 

58328  .... 

A 

58330  .... 

A 

68335  .... 

A 

68340  .... 

A 

68360  .... 

A 

68362  .... 

A 

68371    .... 

A 

68399  .... 

r, 

68400  .... 

A 

68420  .... 

A 

68440  .... 

A 

68500  ...: 

A 

68505  .... 

A 

68510  .... 

A 

68520  .... 

A 

68525  .... 

A 

68530  .... 

A 

68540  .... 

A 

68550  .... 

A 

68700  .... 

A 

68705  .... 

A 

68720  .... 

A 

68745  .... 

A 

68750  .... 

A 

68760  .... 

A 

68761    .... 

A 

68770    ... 

A 

68801    .... 

A 

68810  .... 

A 

68811    .... 

A 

58815  .... 

A 

68840  .... 

A 

68850  .... 

A 

68899  .... 

c 

69000  .... 

A 

69005  .... 

A 

69020  .... 

A 

69090  .... 

N 

69100  .... 

A 

69105  .... 

A 

69110  .... 

A 

69120  .... 

A 

69140  .... 

A 

69145  .... 

A 

69150  .... 

A 

69155  .... 

A 

69200  .... 

A 

69205  .... 

A 

69210  .... 

A 

69220  .... 

A 

69222    ... 

A 

69300  .... 

R 

69310  .... 

A 

69320  .... 

A 

69399  .... 

C 

69400  .... 

A 

69401   .... 

A 

69405  .... 

A 

69410  .... 

A 

69420    ... 

A 

69421    .... 

A 

69424   .... 

A 

69433  .... 

A 

69436    ... 

A 

69440  .... 

A 

69450  .... 

A 

Status 


Description 


Biopsy  of  eyelid  lining   

Remove  eyelid  lining  lesion 

Remove  eyeiid  linmg  lesion 

Remove  eyelid  'ining  lesion 

Remove  eyelid  lining  lesion 

Treat  eyelid  Dy  miectior   

Revise-'graft  eyelid  lining  

Revise.grafl  eyelid  lining  

ReviseigrafT  eyelid  lining  

Revise/graft  eyelid  lining  

Revise  eyeiid  lining  

Revisegraft  eyelid  lining  

Separate  eyelid  adhesions  .. 

Revise  eyelid  iining   

Revise  eyelid  lining   

Harvest  eye  tissue,  alogi^ft 

Eyelid  lining  surgery  , 

Incise  drain  tear  gland  , 

Incise.drain  tear  sac  , 

Incise  tear  duct  opening  

Removal  of  tear  gland  ., 

Partial  removal,  tear  gland  ... 

Biopsy  of  tear  gland  

Removal  of  tear  sac  

Biopsy  of  tear  sac  

Clearance  of  tear  duct 

Remove  tear  gland  lesion  .... 

Remove  tear  gland  lesion  .... 

Repair  tear  ducts     

Revise  tear  duct  opening  

Create  tear  sac  drain   

Create  tear  duct  drain  

Create  tear  duct  drain  

Close  tear  duct  opening  

Close  tear  duct  opening  

Close  tear  system  fistula  

Dilate  tear  duct  opening  

Probe  nasolacnmal  duct  

Protie  nasolacnmal  duct  

Probe  nasolacnmal  duct  

Explore/irngate  tear  ducts  .... 
Injection  tor  tear  sac  x-ray  ... 
Tear  duct  system  surgery  .... 

Dram  external  ear  lesion  

D'ain  external  ear  lesion  

Dram  outer  ear  canal  lesion  ., 

Pierce  earlobes       

Biopsy  of  external  ear  , 

Biopsy  of  external  ear  canal 
Remove  external  ear  partial 

Removal  of  external  ear  

Remove  ear  canal  lesion(s)  ., 
Remove  ear  canal  lesion(s)  ., 
Extensrve  ea^  canal  surgery  ., 
Extensive  ear  neck  surgery  ... 

Clear  outer  ear  canal       

Clear  outer  ear  canal 
Remove  impacted  ear  wax  ... 

Clean  out  masiCHC  cavity  

Clean  oui  mastoid  cavity  

Revise  external  ear    

Rebuild  outer  ear  canal  

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure  . 

Inflate  middle  ear  canal    

Inflate  middle  ear  canal  

Catfietenze  middle  ear  canal 

Inset  middle  ear  (baffle)  

Incision  of  eardrum    

Inasion  of  eardrum  

Remove  ventilating  tube  

Create  eardrum  opening  

Create  eardrum  opening   

Exploration  of  middle  ear  

Eardrum  revision 


Physician 

work 

RVUs^ 


1.34 
1.76 
2.35 
4,90 
1.83 
0.49 
5.34 
7.32 
7.11 
8.13 
4.80 
7.15 
4.15 
4.35 
7.30 
4.87 
0.00 
1.68 
2.29 
0,93 
10.96 
10.88 
4.58 
7.47 
4.40 
3.64 
10.54 
13.18 
6.56 
2.05 
8.91 
8.58 
8.61 
1.72 
1.35 
6,98 
0,93 
1,89 
2,34 
3.18 
1,24 
0,80 
0.00 
1.44 
2.10 
1.47 
0.00 
0.S1 
0.85 
3.42 
4.03 
7.92 
2.61 
13.35 
20.68 
0,77 
1,19 
0.61 
0.83 
1.39 
6.32 
10.73 
16.86 
0.00 
0.83 
0.63 
2.62 
0.33 
1.32 
1.72 
0.85 
1.51 
1.95 
7.53 
554 


Non-fadl- 

ity  PE 
RVUs 


Facility 
PE  RVUs 


5,07 

6  12 

5,62 

820 

5-38 

0,73 

663 

NA 

NA 

NA 

7,32 

NA 

10,91 

6.68 

NA 

NA 

0.00 

7.69 

8.01 

4.99 

NA 

NA 

850 

NA 

NA 

9.55 

NA 

NA 

NA 

5,51 

NA 

NA 

NA 

404 

346 

12,89 

0.94 

234 

NA 

8,25 

1  66 
16.48 

0.00 
3.01 
3.00 
3.97 
000 
1,76 

2  33 
4  11 

NA 

NA 

3.61 

NA  j 

NA  1 

2  36 

NA 

0.64 

234 

382 

NA 

NA 

NA 

0,00 

2.36  I 

1.31  i 

3.52  ' 

2.06 

3.11 

NA 

2.16 

3,13 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


^ ^^?.^  IZT"^'^  T  r  '^^""9^' 20C3  Ar^encar,  MedK^al  AssoaatKxi.  All  R,ghts  Reserved  Applicatile  FARS-DPARS  ApcV 
'  Ujpyngnt  2003  Amencan  Dentai  Association  All  nqhts  reservad.  ^    wi 

'♦Indicales  RVUs  are  not  jsed  for  Ivledicare  payment 


Global 


0.62 

0.07 

648 

2  03 

000 

1,42 

008 

7  96 

326 

010 

1  14 

0.12 

8  09 

3,61 

010 

433 

0.23 

13  33 

946 

090 

0,91 

008 

729 

282 

010 

023 

0.02 

1.24 

0,74 

000 

5,47 

0.25 

12.22 

11.06 

090 

6.46 

0.36 

NA 

14  14 

090 

6,34 

0,36 

NA 

13,81 

090 

7,08 

0.48 

NA 

15,69 

090 

6,11 

0.23 

12.35 

11  14 

090 

6.87 

0,35 

NA 

1437 

090 

479 

0.20 

1526 

9.14 

090 

5.64 

0,20 

11.23 

10,19 

090 

7.80 

0.35 

NA 

15  45 

090 

4.66 

,            0.20 

NA 

973 

010 

0.00 

0,00 

0.00 

000 

YYY 

2.06 

0.08 

945 

382 

010 

2,35 

0,12 

1042 

476 

010 

0.50 

0,05 

5.97 

1,48 

010 

10.27 

0.72 

NA 

21-95 

090 

11.28 

0.68 

NA 

22  84 

090 

2,11 

0.23 

13,31 

692 

000 

7.85 

0.40 

NA 

15  72 

090 

2.04 

0,22 

NA 

666 

000 

2.88 

0,19 

1338 

6,71 

010 

988 

0,55 

NA 

20,97 

090 

11.87 

0,79 

NA 

25.84 

090 

7,36 

0,32 

NA 

14.24 

090 

1,01 

0,10 

7,66 

3  16 

010 

8.35 

0,46 

NA 

1772 

090 

8.32 

0,46 

NA 

17,36 

090 

8,77 

0.44 

NA 

17  82 

090 

1,25 

0.08 

5.84 

3.05 

010 

0,99 

0.07 

4,88 

2.41 

010 

685 

0.34 

20.21 

14,17 

090 

0.61 

0,05 

1  92 

1  59 

010 

0.93 

0,10 

433 

292 

010 

2,37 

0.12 

NA 

483 

010 

2,71 

0.17 

11  60 

606 

010 

0.97 

0.06 

2.96 

2.27 

010 

0.30 

0.04 

17.32 

1  14 

000 

0.00 

0,00 

0.00 

000 

YYY 

1.43 

0.12 

4,57 

299 

010 

1.87 

0.19 

5.29 

4.16 

010 

2.07 

0.13 

5.57 

367 

010 

000 

0.00 

0.00 

000 

XXX 

040 

0.06 

2.62 

1  26 

000 

077 

0.07 

3.25 

1  69 

000 

306 

0.29 

7.82 

677 

090 

401 

0,37  1 

NA 

8.41 

090 

676 

0.67 

NA 

15.35 

090 

2  62 

0,22 

6.44 

545 

090 

1000 

1,28 

NA 

24  63 

090 

14  62 

1.81 

NA 

37.11  j 

090 

0.60 

0.06 

3.19 

1.43 

000 

1  37 

0.11 

NA 

2  67 

010 

0,24 

0.05 

1.30 

090 

000 

074 

0.07 

3.24 

1,64 

000 

2  05 

0,12 

533 

3.56 

010 

428 

0.52 

NA 

11.12 

YYY 

846 

0.92 

NA 

20.11 

090 

12  23 

1.40 

NA 

30  49 

090 

000 

0,00 

0  00 

000 

YYY 

068 

0,07 

3.26 

1,58 

000 

065 

0  05 

1.99 

1.33 

000 

231 

0.22 

6.36 

5,15 

010 

050 

0.02 

241 

085 

000 

1,60 

0  12  , 

4.55 

304 

010 

2.11 

0.16 

NA 

399 

010 

069 

0.07 

3.08 

1,61 

000 

1.68 

0.13 

4.77 

3.32 

010 

2  24 

017 

NA 

4  36 

010 

634 

0.64 

NA 

14,51 

090 

507 

0.47 

NA 

11  08 

090 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Reumed  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnptior 


69501  .... 

A 

69502   . 

A 

69505 
69511 

A 
A 

69530 

A 

69535  .. 
69540   . 
69550 
69552 

A 
A 
A 
A 

69554 
69601 

A 
A 

69602 

A 

69603 
69604 

A 

A 

69605 
69610 

A 

A 

69620 

A 

69631 

A 

69632 

A 

69633 

A 

69635 

A 

69636 

A 

69637 

A 

69641 

A 

69642 

A 

69643 

A 

69644 

A 

69645 

A 

69646 

A 

69650 

A 

69660 

A 

69661 

A 

69662 

A 

69666 

A 

69667 

A 

69670 
69676 

A 
A 

69700 

A 

69710 
69711   , 

N 
A 

69714 

A 

69715 

A 

69717 
69718 
69720 

A 
A 

A 

69725 
69740   , 

A 

A 

69745   . 

A 

69799 
69801 

C 

A 

69802 

A 

69&06 

A 

69806 
69820 
69840 
69905 
69910 



A 
A 

A 
A 
A 

69915 
69930 
69949 
69950 

A 
A 
C 

A 

69955 
69960 

A 

A 

69970 

A 

69979 
69990 
70010 
70010 
70010 
70015 

26 

TC  .... 

0 

R 

A 
A 
A 
A 

70015 
70015 
70030 

26  

TC  .  . 

A 
A 

A 

70030 
700%  .... 

26 

TC  ....  1 

A 
A 

Mastoidectomy  

Mastoidectomy  

Rerriove  nasloid  si^uctures  ..... 

Extensive  Tiastoid  su'ge'^  

Eictensive  mastoid  surgery  

Remove  par!  o*  temporai  bone 
Remove  ea'  lesion 

Remove  ear  lesion       

Remove  ea'  lesion      

Remove  ear  lesion     

Mastoid  surgery  revision  

Mastoid  su'gery  revision  

Mastoid  surgeny  'evision  

Mastoid  surgeny^  revision  

Mastoid  surgeny  revision  

Repai'  of  eardrum  

Repair  o'  eardrum  

Repair  eardrum  structures   

Rebuild  eardrum  structures  

Rebuild  eardrum  structu'es  

Repair  eardrum  structures   

Rebuild  eardrum  structures  

Rebuild  eardrum  structures  

Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  g,  mastoid  ... 
Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  4  mastoid  ... 
Revise  middle  ear  &  mastoid  ... 

Release  middle  ear  bone     

Revise  middle  ear  bone        

Revise  middle  ear  bone        

Revise  micJdle  ear  bone       

Repair  middle  ear  structures  .... 
Repair  middle  ear  structures  .... 

Remove  mastoid  air  cells     

Remove  middle  ear  r-en/e     

Close  mastoid  'istuia  

Implant/replace  heanng  aid  

Remove/repair  riearmg  aid  

Implant  temple  bone  w/stimul  .. 
Temple  bne  implnt  w  stimjlat  .. 
Temple  txine  implant  'evision  .. 

Revise  temple  bone  implant  

Release  'acial  nerve  

Release  tacia'  nerve 

Repar  facial  nerve        

Repair  facial  nerve        

Middle  ear  surgery  procedure  .. 

Incise  inner  ea'  

Incise  inner  ea'    

Explore  inner  ear  

Explore  inner  ear  

Establish  inner  ea'  windov»   

Revise  inner  ear  window 

Remove  inner  ear       

Remove  inner  ear  &  rnastokl  ... 

Incise  inner  ear  neve  

Implant  cocfilear  device       , 

Inner  ear  surgery  procedure  ..... 

Incise  inner  ea'  nerve  , 

Release  facial  nerve   

Release  inner  ear  canal  

Remiove  inner  ear  lesion  

Temporal  bone  surgery  

Microsurgery  add-on     

Contrast  x-ray  of  brain   

Contrast  x-ray  of  b'ain   

Contrast  x-ray  o'  brain   

Contrast  x-ray  of  brain   

Contrast  x-'ay  of  brain  

Contrast  x-ray  of  brain   

X-ray  eye  for  foreign  body   

X-ray  eye  for  foreign  body    

X-ray  eye  for  foreign  body    


Physician 

work 

RVUS^ 


4- 


Non-facil- 

ity  PE 
RVUS 


1 r 

f^aciirrv 

PE  RVOS 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


9.02 

12.31 

12.92 

13.44 

19.08 

35.93 

1.19 

10.93 

19.35 

32.97 

13.16 

13.50 

13.94 

13  94 

18  38 

4.40 

5.86 

9.80 

12  68 

12  03 

1325 

15.13 

15.02 

12.64 

16.74 

15.23 

18.87 

16.29 

17.89 

9.60 

11.83 

15.65 

15.35 

969 

9.70 

11.44 

9.47 

8.18 

0.00 

10.38 

13.92 

18.15 

14.89 

1839 

•430 

25  24 

1687 

16.59 

0.00 

8.51 

13.03 

13.74 

1228 

1028 

10  20 

11.04 

13,55 

21,11 

16.71 

000 

25  49 

26  89 
26  89 
29  87 

0.00 
3.46 
1.18 
1.18 
0.00 
1.18 
1.18 
0.00 
0.17 
0.17 
0.00 


NA 
NA 
NA 
NA 
NA 
NA 
372 
MA 

NA 

SA 

NA 

NA 

NA 

NA 

NA 

5.45 

6.19 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

0.00 

NA 

4.70 

0.40 

4.30 

1.74 

0.40 

1.34 

0.48 

0.06 

0.42 


7.13 
9  36 
9  62 
9  95 
13  14 
22  59 
1  96 

8  39 
1306 
21.10 
10.11 
1005 

10  28 
10.26 
12.94 

330 
455 
7  94 

9  83 
9  49 
950 

11.26 

11.20 

9.58 

12.24 

11.27 

12.19 

11.83 

12.76 

7.48 

8.70 

11.19 

10.91 

7.55 

7,54 

8,73 

768 

593 

000 

815 

1000 

12.50 

9.67 

12.41 

10.86 

1701 

10.46 

11  46 
000 
688 
9.69 

10.14 

9  26 

~9- 

6  98 

838 

9.81 

14.30 

11.95 

0.00 

16.21 

17  76 

17.24 

1853 

0.00 

1  82 

NA 

04C 

NA 

NA 

0.40 

NA 

NA 

ooe 

NA 


0.78 

1.03 

1.10 

1.15 

1.58 

3.10 

011 

096 

1  63 

2.78 

1.10 

1.13 

1.20 

1.17 

1.55 

0.37 

0:48 

0.83 

107 

1.01 

1.04 

1.28 

1.27 

1.07 

1.41 

1.29 

1.43 

1.39 

1.51 

082 

1  01 

1.32 

1.29  i 

0.82  I 

0.86 

093 

0.83 

0.66 

0.00 

0.74 

1.21 

1  58 

1  29 

1,61 

1  23 

213 

1  35 

1.20 

000 

0  72 
109 

1  16 

1  03 
079 
0.77 
0.92 
1.13 
1.85 

^^3 

0.00 
348 
227 

2  91 
280 
000 
0  67 
0.29 
0.07 
0.22 
0  14 
006 
008 
003 
001 
0  02 


NA 
NA 
NA 
NA 
NA 
NA 
5.02 
NA 
NA 
NA  , 
NA  I 
NA  I 
NA 
NA 
NA 

10.22 

12.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 

000 
NA 

6.17 

1.65 

4.52 

3.06 

1  64 

1  42 

0.68 

024 

C  44 


16.93 
22.70 
2364 
24.54 
33.80 
61.62 
3.25 

20  28 
34  04 

56.85 
24.37 
24.68 
25.42 
25.37 
32.87 
8.07 
10.89 
18.57 
23.58 
22  53 
23.79 
27.67 
27.48 
23.29 
30.39 
27.79 
30.49 
29.51 
32.16 
17.90 

21  54 
28  16 
27.55 
16.06 
18.10 
21.10 
17^6 
14.77 

0.00 
19.27 
2513 
32  23 

25  85 
32  41 

26  35 
44.38 
27.68 
29.25 

0.00 
1611 
23.81 
25.04 
22.57 
18.98 
17.96 
20  34 
24.49 
37.26 
30.09 

0.00 

45  18 

46  92 

47  04 
51  20 

000 

594 
NA 

165 
NA 
NA 

1  64 
NA 
NA 

024 
NA 


Global 


090 
090 
090 

090 
090 
090 

010 
090 

090 

090 
090 
090 
09C 
090 
090 
010 
090 
090 
090 
090 
090 
09C 
09C 
090 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
09C' 
XX  > 
09C 
090 
09C 
090 
'390 
09C 
09C 
u9C 
09C 
^Vv 
090 
09C 
09C 
09C 
090 
09C 
09C' 
•09C 
09C 
090 

YVV 

090 
09C 
090 
090 

vv  Y 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPT'/ 
HCPCS-= 

70100  ... 

70100 

70100 

70110 

70110 

70110 

70120 

70120  ..., 

70120  .... 

70130  .... 

70130 

70130 

70134 

70134 

70134  .... 

70140  .... 

70140  . 

70140 

70150 

70150   . 

70150  .... 

70160  .... 

70160 

70160 

70170 

70170 

70170  .... 

70190  .... 

70190 

70190 

702O0 

702O0 

70200  .... 

70210  .... 

70210 

70210 

70220 

70220 

70220 

70240  ., 

702  40 

70240 

70250 

70250 

70250 

70260 

70260 

70260 

70300 

703O0 

70300  ... 

70310  .... 

70310  .... 

70310  .... 

70320  .... 

70320 

70320 

70328  .. 

70328  ... 

70328  .... 

70330  .... 

70330 

70330 

70332  .... 

70332  .... 

70332  ..„ 

70336  ... 

70336 

70336 

70350  .... 

70350  ... 

70350  .... 

70355  .... 

70355 

70355  ... 


Addendum  B.— Reuvtive  Value  Units  (RVUS)  and  Related  Information— Continued 


MOO       Status 


j 

'  A 

26  ... 

A 

TC  ... 

A 

A 

26   . 

A 

TC  .. 

A 

A 

26  

A 

TC  .... 

A 

A 

26  

A 

TC  ... 

A 

A 

26  ... 

A 

TC  .... 

A 

A 

26  

A 

TC  ... 

A 

A 

26  ... 

A 

TC  .... 

A 

A 

26 

A 

TC   . 

A 

A 

26  ... 

A 

TC  .... 

A 

A 

26   .. 

A 

TC   . 

A 

A 

26   . 

A 

TC  .... 

A 

A 

26  .. 

A 

TC   . 

A 

A 

26 

A 

TC  ,. 

A 

A 

26   .. 

A 

TC 

A 

A 

26   . 

A 

TC   , 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

^B 

A 

TC  .... 

A 

A 

26 

A 

TC   . 

A 

A 

26  

A 

TC  .... 

A 

A 

26  .. 

A 

TC  ., 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC  .. 

A 

A 

26 ; 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

Descnption 


X-ray  exam  of  law  

X-ray  exam  of  jaw  

X-ray  exam  of  ;aw  ^ 

X-ray  exam  of  jaw  , 

X-ray  exam  of  jaw  

X-ray  exam  of  law    

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids   

X-ray  exam  of  mastoids  

X-ray  exam  o*  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids   

X-ray  exam  of  middle  ear  .... 
X-ray  exam  of  middle  ear  .... 
X-ray  exam  of  middle  ear  .... 
X-ray  exam  o*  facial  tx)nes  . 
X-ray  exam  of  facial  Dones  . 
X-ray  exam  of  facial  lx>nes  . 
X-ray  exam  of  facial  tx>nes  . 
X-ray  exam  o*  facial  txjnes  . 
X-ray  exam  of  facial  bones  . 
X-ray  exam  of  nasal  bones  . 
X-ray  exam  of  nasal  bones  . 
X-ray  exaiTi  of  nasal  tx)nes  . 

X-ray  exam  of  tea^  duct  

X-ray.  exam  of  tear  duct   

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets  . 
X-ray  exam  o'  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  . 

X-ray  exam  of  sinuses    

X-ray  exam  of  smuses  

X-ray  exam  of  sinuses   

X-ray  exam  o'  sinuses    

X-ray  exam  o'  sinuses     

X-ray  exam  of  sinuses    

X-ray  exam,  pituitary  saddle 
X-ray  exam,  pituitan/  saddle 
X-ray  exam,  pituitary  saddle 

X-ray  exam  o'  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull   

X-ray  exam  of  skull  

X-ray  exam  of  skull   

X-ray  exam  of  skull   

X-ray  exam  of  teeth  

X-ray  exam  of  teetti  

X-ray  exam  of  teetti  

X-ray  exam  ol  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

Full  mouth  x-ray  of  teeth  

Full  mouth  x-ray  of  teeth  

Full  mouth  x-ray  of  teeth  

X-ray  exam  of  |aw  joint 

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joints  

X-ray  exam  of  jaw  joints 

X-ray  exam  of  |aw  joints  

X-ray  exam  o*  law  joint   

X-ray  exam  o'  jaw  joint  

X-ray  exam,  of  jaw  joint  

Magnetic  image  jaw  joint 

Magnetic  image,  jaw  joint 

Magnetic  image  jaw  joint 

X-ray  head  for  orthodontia  ... 
X-ray  head  for  orthodontia  ... 
X-ray  head  for  orthodontia  ... 

Panoramic  x-ray  of  jaws  

Panoramic  x-ray  of  jaws  

Panoramic  x-ray  of  jaws  


F^ystcian 
iwort( 

RVU83 


0.18 

0.18 

0.00 

0.25 

0.25 

0.00 

0.18 

0.18 

0.00 

0.34 

0.34 

0.00 

0.34 

0.34 

0.00 

0.19 

0.19 

0.00 

0.26 

0.26 

0.00 

0.17 

0.17 

0.00 

0.30 

0.30 

0.00 

0.21 

0.21 

0.00 

0.28 

0.28 

0.00 

0.17 

0.17 

0.00 

0.25 

0.25 

0.00 

0.19 

0.19 

0.00 

0.24 

0.24 

0.00 

0.34 

0.34 

0.00 

0.10 

0.10 

0.00 

0.16 

0.16 

0.00 

0.22 

0.22 

0.00 

0.18 

0.18 

0.00 

0.24 

0.24 

0.00 

0.54 

0.54 

0.00 

1.47 

1.47 

0.00 

0.17 

0.17 

0.00 

0.20 

0.20 

000 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


0.58 

006 
0  52 
0.70 
0.08 
0,62 
068 
006 
062 
0.88 
0.11 
0.77 
0.83 
0.11 
0.72 
068 
0,06 
0,62 
086 
0.09 
0.77 
058 
006 
0.52 
1.04 
0.10 
0.94 
0.69 
0.07 
0.62 
0,86 
0,09 
0.77 
0.68 
006 
062 
0  85 
0.08 
0.7/ 
0.48 
0.06 
0.42 
0.70 
0.08 
062 
0.99 
0.11 
0.88 
0.31 
0.05 
0.26 
0.50 
0.08 
042 
0.85 
008 
0.77 
0.55 
0.06 
0.49 
0.91 
0.08 
0.83 
2.28 
0.20 
2.08 
11.61 
0.50 
11.11 
0.45 
0.07 
0.38 
0.65 
0.08 
0.57 


NA 
006 
NA 
NA 
008 
NA 
NA 
006 
NA 
NA 
0.11 
NA 
NA 
0.11 
NA 
NA 
006 
NA 
NA 
0.09 
NA 
NA 
0,06 
NA 
NA 
0.10 
NA 
NA 
0.07 
NA 
NA 
009 
NA 
NA 
006 
NA 
NA 
0.08 
NA 
NA 
0.06 
NA 
NA 
0.08 
NA 
NA 
0.11 
NA 
NA 
0.05 
NA 
NA 
0.08 
NA 
NA 
008 
NA 
NA 
0.06 
NA 
NA 
0.08 
NA 
NA 
0.20 
NA 
NA 
0.50 
NA 
NA 
007 
NA 
NA 
008 
NA 


Global 


003 

0.79 

NA 

XXX 

0,01 

0.25 

025 

XXX 

0.02 

0.54 

NA 

XXX 

0.05 

1  00 

NA 

XXX 

001 

0.34 

034 

XXX 

0.04 

0  66 

NA 

XXX 

005 

091 

NA 

XXX 

0.01 

0.25 

025 

XXX 

0.04 

0,66 

NA 

XXX 

0.06 

1.28 

NA 

XXX 

0.01 

0.46 

0  46 

XXX 

0.05 

0.82 

NA 

XXX 

0.06 

1.23 

NA 

XXX 

0.01 

0.46 

046 

XXX 

0.05 

0.77 

NA 

XXX 

0.05 

0.92 

NA 

XXX 

0.01 

0.26 

0,26 

XXX 

0.04 

0,66 

NA 

XXX 

0.06 

1,18 

NA 

XXX 

0.01 

0.36 

036 

XXX 

0.05 

0.82 

NA 

XXX 

0.03 

0.78 

NA 

XXX 

0.01 

0.24 

024 

XXX 

0.02 

0.54 

NA 

XXX 

0.07 

1.41 

NA 

XXX 

0.01 

0.41 

041 

XXX 

0.06 

1.00 

NA 

XXX 

0.05 

0.95 

NA 

XXX 

0.01 

0.29 

0  29 

XXX 

0.04 

0.66 

NA 

XXX 

0.06 

1.20 

NA 

XXX 

0.01 

0.38 

0  38 

XXX 

0.05 

082 

NA 

XXX 

0.05 

0.90 

NA 

XXX 

0.01 

0.24 

0  24 

XXX 

0.04 

066 

NA 

XXX 

0.06 

1,16 

NA 

XXX 

0.01 

0,34 

034 

XXX 

0.05 

0.82 

NA 

XXX 

0.03 

0,70 

NA 

XXX 

0.01 

0  26 

0.26 

XXX 

0.02 

0.44 

NA 

XXX 

0.05 

0.99 

NA 

XXX 

0.01 

0.33 

0.33 

XXX 

0.04 

066 

NA 

XXX 

0.07 

1  40 

NA 

XXX 

0.01 

0.46 

0  46 

XXX 

0.06 

0,94 

NA 

XXX 

0.03 

0,44 

NA 

XXX 

0.01 

0.16 

0  16 

XXX 

0.02 

0.28 

NA 

XXX 

0.03 

0.69 

NA 

XXX 

0.01 

0.25 

025 

XXX 

0.02 

0.44 

NA 

XXX 

0.06 

1.13 

NA 

XXX 

0.01 

0.31 

031 

XXX 

0.05 

0,82 

NA 

XXX 

0.03 

0.76 

NA 

XXX 

0.01 

0.25 

0,25 

XXX 

0.02 

0.51 

NA 

XXX 

0.06 

1.21 

NA 

XXX 

0.01 

0.33 

0,33 

XXX 

0.05 

0.88 

NA 

XXX 

0.14 

2.96 

NA 

XXX 

0.02  1 

0.76 

0.76 

XXX 

0.12  1 

2.20 

NA 

XXX 

0.67 

13.75 

NA 

XXX 

0.08 

2.05 

205 

XXX 

0.59 

11.70 

NA 

XXX 

0.03 

0.65 

NA 

XXX 

0.01 

0.25 

0,25 

XXX 

0.02 

0.40 

NA 

XXX 

0.05 

0.90 

NA 

XXX 

001 

0.29 

0,29 

XXX 

0.04  ■ 

0.61 

NA 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


70360    .. 

1  A 

70360 

26 

A 

70360 

TC 

A 

70370 

A 

70370 

26  

A 

70370  .... 

TC  .... 

A 

70371   .... 

A 

70371   .... 

26 

A 

70371  .... 

TC  .... 

A 

70373 

A 

70373 

26  

A 

70373 

TC  .... 

A 

70380 

A 

70380 

26  

A 

70380 

TC  .... 

A 

70390 

A 

70390 

26 

A 

70390 

TC 

A 

70450 

A 

70450 

26  

A 

70450 

TC  .... 

A 

70460 

A 

70460 

26 

A 

70460 

TC  . 

A 

70470 

A 

70470 

26 ....: 

A 

70470 

TC  .... 

A 

70480 

A 

70480 

26 

A 

70480 

TC  ... 

A 

70481   .... 

A 

70481   .... 

26 

A 

70481  .... 

TC  .... 

A 

70482     .. 

A 

70482 

26  

A 

70482 

TC    ... 

A 

70486 

A 

70486 

26 

A 

70486 

TC  .... 

A 

70487 

A 

70487  .... 

26  

A 

70487  .... 

TC  .... 

A 

70488 

A 

70488 

26  

A 

70488 

TC  .... 

A 

70490 

A 

70490 

26 

A 

70490 

TC 

A 

70491    .... 

A 

70491  .... 

26 

A 

70491 

TC  .... 

A 

70492 

A 

70492 

26  

A 

70492 

TC  .... 

A 

70496 

A 

70496 

26  

A 

70496 

TC  .... 

A 

70498 

A 

70498 

26 

A 

70498 

TC 

A 

70540 

A 

70540 

26  

A 

70540 

TC  .... 

A 

70542 

A 

70542 

26 

A 

70542 

TC  .... 

A 

70543 

A 

70543 

26  

A 

70543 

TC  .... 

A 

70544 

A 

70544 

26  

A 

70544 

TC  .... 

A 

70545 

A 

70545 

26 

A 

70545 

TO 

A 

Description 


dye 
dye 


X-ray  exam  o<  neck  

X-ray  exam  of  neck     , 

X-ray  exam  o'  necK     , 

Throat  x-ray  &  fluoroscopy  ... 
Throai  x-ray  &  fluoroscopy    .. 
Throat  x-ray  &  fluoroscopy    ... 
Speech  evaluation  complex 
Speech  evaluation   complex 
Speech  evaluation  complex 

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx 
X-ray  exam  o'  salivary  gland 
X-ray  exam  of  salivany  gland 
X-ray  exam  o*  salivan»  gland 
X-ray  exam  of  salivary  cuct  .. 
X-ray  exam  of  salivany  auci  .. 
X-ray  exam  o'  saliva'y  duct  .. 

Cl  head-'brain  wo  dye  

Ct  head/brain  w  o  dye  

Ct  head'b'-air-  a  o  dye  

C;  head/brai'- w  dye      

Ct  heaatiram  w  Cye     

Ct  head.'b'-ain  w  aye      

Ct  heaalD^ain  w,o  &  v» 
Ct  neaatirain  wo  &  w 
Ct  heaa'b'-ain  wo  &  w,  dye  .... 

Ct  orbilearlossa  w/o  dye    

Ct  ortjifearfossa  w/o  dye  

Ct  orbilearlossa  w'o  dye  

Ct  orbit.'ear'fossa  w  dye   

Cl  orbti'ear 'fossa  wdye    

Ct  ortDifearlossa  w.aye 
Ct  o'bit;ea'  fossa  wo&w  dve  . 
Ct  ort)il'ear'fossa  w  o&w  dye  . 
Ct  ort)rl'ea"fossa  w  o&w  aye  . 

Ct  m.axillofacia:  wo  dye  

Ct  maxillofaciai  wo  dye  

Ct  maxillofacial  wo  dye  

Ct  maxillofaciai  w  dye  

Ct  maxillofacial  wdye  

Cl  miaxiiiofaciai  w.dye  

Cl  maxillofacial  wo  &  w  dye  .. 
Ct  maxillofacial  w.o  &  w  dye  .. 
Ct  maxillofacial  wo  &  w  dye  .. 
Ct  soft  tissue  neck  w/o  dye  .... 
Ct  soft  tissue  neck  wo  dye  .... 
C;  soft  tissue  neck  wo  dye  .... 
Ct  soft  tissue  neck  wdye 
Ct  soft  tissue  neck  w  dye 
Cl  soft  tissue  neck  wdye 
Cl  sft  tsue  nuk  w  o  &  w  dye   ... 
Cl  sft  tsue  nek  w  c  &  wdye   ... 
Cl  sft  tsue  nek  w'o  &  w  dye  .... 

Ci  angiography  head    

Ct  angiography    heaa  , 

Ct  angiog-aphy  head  , 

Ct  angiography    neck   .'.., 

Ct  angiography    neck   , 

Ct  angiograpny    neck    

fvtn  ortiiiface  neck  w/o  dye  

Mn  orbil'face.'neck  w'o  dye   

Mn  orbil'face  neck  wo  dye   

Mn  orbitf ace, neck  w'dye      

Mri  orhiit'face  neck  wdye  

M"  orbillace  neck  w/dye   

Mn  orbl'facnck  wo  &  w  dye  ... 
Mn  orDtfacnck  wo  &  w  dye  ... 
Mr:  o^Hacnck  wo  &  w  dye  ... 
M'  angiography  "-eaa  w.c  dye 
Mr  angiography  heac  w,o  dye 
M'  angiograpr^v  heac  w,o  dye 
M'  angiography  heac  a  dye  .... 
Mr  angiography  heac  w  dve  .... 
Mr  angiography  heaa  w.dye  .... 


Physician 

work 

RVUs3 


0.17 

0.17 

0.00 

0.32 

0.32 

0.00 

0.84 

0.84 

0.00 

0.44 

0.44 

0.00 

0.17 

0.17 

0.00 

0.38 

0.38 

0.00 

0.85 

0.85 

0.00 

1.12 

1.12 

0.00 

1.26 

1.26 

0.00 

1.27 

1.27 

0.00 

1.37 

1.37 

0.00 

1.44 

1.44 

0.00 

1.13 

1.13 

0.00 

1.20 

1.29 

0.00 

1.41 

1.41 

0.00 

1.27 

1.27 

0.00 

1.37 

1.37 

0.00 

1.44 

1.44 

0.00 

1.74 

1.74 

0.00 

1.74 

1.74 

0.00 

1.34 

1.34 

0.00 

1.61 

1.61 

0.00 

2.14 

2.14 

0.00 

1.19 

1.19 

0.00 

1.19 

1.19 

0.00 


Non-facil- 
ity PE 
RVUs 


0.48 

0.06 

0.42 

1.40 

0.11 

1.29 

2.36 

0.28 

2.08 

1.92 

0.15 

1.77 

0.72 

0.06 

0.66 

1.90 

0.13 

1.77 

4.95 

0.28 

4.67 

5.99 

0.38 

5.61 

7.43 

0.42 

7.01 

5.10 

0.43 

4.67 

6.07 

0.46 

5.61 

7.50 

0.49 

7.01 

5.05 

0.38 

4.67 

6.05 

0.44 

5.61 

7.48 

0.47 

7.01 

5.10 

0.43 

4.67 

6.07 

0.46 

5.61 

7.49 

048 

7.01 

11.10 

0.56 

10.52 

11.11 

0.59 

10.52 

11.56 

0.45 

11.11 

13.88 

0.55 

13.33 

25.39 

0.71 

24.68 

11.51 

0.40 

11.11 

11.51 

0.40 

11.11 


''^^'''^     i    J^^    '  Non-facil-       Facility 
PE  RVUS      P^™^    :    rty  Total  total 


NA  ' 
006 

NA 

NA  I 
Oil  I 

NA 

NA 
0  26 

NA 

NA  I 
0.15  1 

NA 

NA 
0.06 

NA 

NA 
013 

NA 

NA 
028 

NA 

NA 
038 

NA 

NA 
0  42 

NA 

NA 
0.43 

NA 

NA 
0.46 

NA 

NA 
0.49 

NA 

NA 
0.38 

NA 

NA 
044 

NA 

NA 
0.47 

NA 

NA 
043 

NA 

NA 
0.46 

NA 

NA 
048 

NA 

NA 
0.58 

NA 

NA 
0.59 

NA 

NA 
0.45 

NA 

NA 
0.55 

NA 

NA 
0.71 

NA 

NA 
0.40 

NA 

NA 
0.40 

NA 


0.03 

0.01 

0.02 

008 

0  01 

0.07 

0.17 

0.05 

0.12 

0.13 

002 

0.11 

005 

0.01 

0.04 

0.13 

0.02 

0.11 

0.30 

0.05 

0.25 

0.36 

006 

0.30 

0.44 

0.07 

0.37 

0.32 

0.07 

0.25 

0.37 

0.07 

030 

0.44 

0.07 

0.37 

0.31 

0.06 

0.25 

0.37 

0.07 

030 

0.44 

0.07 

0.37 

0.32 

0.07 

0.25 

0.37 

0.07 

0.30 

0.44 

0.07 

0.37 

068 

0.10 

058 

068 

0.10 

0.58 

043 

005 

0.38 

0.53 

0.06 

0.47 

092 

008 

0.84 

0.65 

0.06 

0.59 

065 

0.06 

059 


0.68 
0.24 
0.44 
1  80 
0.44 
1.36 
3.37 
1.17 
2.20 
249 
0.61 
1.88 
0.94 
0.24 
070 
2.41 
053 
1  88 
6.10 
1  18 
4.92 
747 
1.56 
5.91 
9.13 
1.75 
7.38 
6.69 
1.77 
4.92 
7.81 

1  90i 
5.91 
9.38 
2.00 
7.38 
6.49 
1.57 
4.92 
7.71 
1.80 
5.91 
9.33 
1.95 
7.38 
6.69 
1.77 
4.92 
7.81 
1.90 
5.91 
9.37 
1.99 
7.38 

13.52 

2  42 
11.10 
13.53 

2.43 
11.10 
13  33 

1  84 
11.49 
16.02 

2.22 
13.80 
2845 

2.93 
25.52 
13.35 

1.65 
11.70 
1335 

1.65 
11.70 


Global 


NA 

XXX 

0.24 

XXX 

NA 

1           XXX 

NA 

XXX 

044 

1           XXX 

NA 

XXX 

NA 

XXX 

1.17 

XXX 

NA 

XXX 

NA 

XXX 

0.61 

XXX 

NA 

XXX 

NA 

XXX 

0.24 

XXX 

NA 

XXX 

NA 

XXX 

053 

XXX 

NA 

XXX 

NA 

XXX 

1.18 

XXX 

NA 

XXX 

NA 

XXX 

1.56 

XXX 

NA 

XXX 

NA 

XXX 

1.75 

XXX 

NA 

XXX 

NA 

XXX 

1.77 

XXX 

NA 

XXX 

NA 

XXX 

1.90 

XXX 

NA 

XXX 

NA 

XXX 

2.00 

XXX 

NA 

XXX 

NA 

XXX 

1.57 

XXX 

NA 

XXX 

NA 

XXX 

1.80 

XXX 

NA 

XXX 

NA 

XXX 

1.95 

XXX 

NA 

XXX 

NA 

XXX 

1.77 

XXX 

NA 

XXX 

NA 

XXX 

1.90 

XXX 

NA 

XXX 

NA 

XXX 

1.99 

XXX 

NA 

XXX 

NA 

XXX 

2.42 

XXX 

NA 

XXX 

NA 

XXX 

2.43 

XXX 

NA 

XXX 

NA 

XXX 

1  84 

XXX 

NA 

XXX 

NA 

XXX 

2.22 

XXX 

NA 

XXX 

NA 

XXX 

2.93 

XXX 

NA 

XXX 

NA 

XXX 

165 

XXX 

NA 

XXX 

NA 

XXX 

1.65, 

XXX 

NA  1 

XXX 

CPT  codes  ana  descriptions  only  are  copyright  2003  American  Medical  Associatron  All  Rights  Resented  Applicable  FARS/DFARS  Apply 
'CopyrigM2003  American  Dental  Association  All  rights  reserved 
3+lndicales  RVUs  ara  not  used  tor  Medicare  payment 
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ADDENDUM  B.— Restive  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 

MOD 

Status 

70546  .. 

A 

70546  ... 

26 

A 

70546  .... 

TC  .... 

A 

7P547  ... 

A 

70547 

26 

A 

70547  .. 

TC 

A 

70548  .... 

A 

70548  ... 

26' 

A 

70548  .... 

!  TC  .... 

A 

70549  .. 

A 

A 

70549 

26 

70549 

TC 

A 

70551 

A 
A 

70551   .. 

26  

70551  ... 

;  TC  .... 

A 

70552  ... 

A 
A 

70552 



26 

70552 

TC   . 

A 

70553  .... 

A 
A 

70553  .... 

26 

70553  .... 

TC  .... 

A 

70557  ... 

C 

70557 

26 

A 

70557 

TC 

r 

70558  .. 

C 
A 

70558  .. 

26  

70558  .. 

TC  .... 

C 

70559  ... 

-C 

70559 

26   . 

A 

70559 

TC 

C 

71010 

A 

71010   , 

26  

A 

71010  ... 

TC  .... 

A 

71015  ... 

A 

71015 

26 

A 

71015 

TC   . 

A 

71020  .... 

A 

71020  ... 

26  

A 

71020  ... 

TC  .... 

A 

71021  .... 

A 

71021  ... 

26 

A 

71021  ... 

TC  .... 

A 

71022  ... 

A 

71022  .. 

26 

A 

71022  .. 

TC-.... 

A 

71023  ... 

A 

71023  ... 

26" 

A 

71023  ... 

TC  .... 

A 

71030  .. 

A 

71030 

26 

A 

71030 

TC  ... 

A 

71034  ... 

A 

71034  ... 

26 

A 

71034  ... 

TC  .... 

A 

71035  ... 

A 

71035 

26  

A     i 

71035 

TC  .... 

A        ! 

71040  ... 

A 

71040  ... 

26 

A 

71040  ... 

TC  .... 

A     ' 

71060  ... 

A 

71060 

26 

A 

71060 

TC  .... 

A 

71090 

A 

T-IOSO 

26 

A 

71090  ...  1 

TC  .... 

A 

71100  .. 

A 

71100  ,  .. 

26  

A 

71100  .,, 

TC  .... 

A 

71101   . 

A 

71101  ... 

26  .. 

A 

71101   . 

TC  .... 

A 

71110  ... 

A 

71110  ,, 

26  

A 

71110  ,  . 

TC 

A 

Description 


Physician 

work 

RVUs3 


Non-faal- 
ityPE 
RVUs 


Facility 
PE  RVUs 


Mr  angiograpr  r^eaT  w/o&w  dye  .... 
Mr  anglograp^  head  w  o&w  dye  .... 
Mr  angiograph  heaa  w'o&w  dye  .... 

Mr  angiography  necK  w,o  dye  

Mr  angiography  neck  w/o  dye  

Mr  angiography  neck  w/o  dye  

Mr  angiography  neck  w/dye  

Mr  angiography  neck  w/dye  

Mr  angiography  neck  w.'dye  

Mr  angiog'aph  neck  w/o&w  dye 

Mr  angiograoh  neck  w  o&w  dye 

Mr  angiograph  neck  w.o&w  dye  ..;.. 

Mn  brain  wo  dye  

Mn  brain  wo  dye 

Wn  brain  w'o  dye 

Mn  brain  w  dye 

Mri  brain  w    dye 

Mn  brain  w  dye  

Mn  brain  wo  &  w/  dye  , 

Mn  brain  w/o  &  w/  dye  , 

Mn  brain  w/o  &  w/  dye  

Mn  brain  w/o  dye 

Mn  brain  wo  dye 

Mri  brain  w/o  dye 

Mri  brain  w/  dye 

Mn  brain  w/  dye  , 

Mn  brain  w/  dye 

Mn  brain  w/o  &  w/  dye  

Mn  brain  w/o  &  w/  dye  

Mn  brain  wo  &  w/  dye  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  > 

Chest  x-ray  

Chest  x-i-ay  

Chest  x-^ay  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  

Chest  x-ray  ■. 

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray  

Chest  x-ray  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi  

X-ray  &  pacemaker  insertion 

X-ray  &  pacemaker  insertion 

X-ray  &  pacemaker  insertion 

X-ray  exam  of  nbs    ,.. 

X-ray  exam  of  nbs  

X-ray  exam  of  nbs  

X-ray  exam  of  nbs/chest  , 

X-ray  exam  of  nbS/Chest  

X-ray  exam  of  nbs/chest  , 

X-ray  exam  of  nbs 

X-ray  exam  of  nbs  , 

X-ray  exam  of  ribs  


'  CPT  codes  ana  descnptiofis  only  are  copyright  2003  Amencan  Medical  / 
'Copynghi  2003  American  Dental  Association  All  nghts  reserved. 
^•►Indicates  RVUs  are  not  used  for  Medicare  payment 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


1.79 

1.79 

0.00 

1.19 

1.19 

0.00 

1.19 

1.19 

0.00 

1.79 

1.79 

0.00 

1.47 

1.47 

0.00 

1.77 

1.77 

0.00 

2.35 

2.35 

0.00 

0.00 

2.88 

0.00 

0.00 

3.18 

0.00 

0.00 

3.18 

0.00 

0.18 

0.18 

0.00 

0.21 

0.21 

0.00 

0.22 

0.22 

0.00 

0.27 

0.27 

0.00 

0.31 

0.31 

0.00 

0.38 

0.38 

0.00 

0.31 

0.31 

0.00 

0.46 

0.46 

0.00 

0.18 

0.18 

0.00 

0.58 

0.58 

0.00 

0.74 

0.74 

0.00 

0.54 

0.54 

0.00 

0.22 

0.22 

0.00 

0.27 

0.27 

0.00 

0.27 

0.27 

0.00 


22  83 

0.61 

22.22 

11.51 

0.40 

11.11 

11.51 

0.40 

11.11 

22.83 

0.61 

22.22 

11.61 

0.50 

11.11 

13.94 

0.61 

13.33 

25.46 

0.78 

24.68 

0.00 

0.99 

0.00 

0.00 

1.09 

0.00 

0.00 

1.09 

0.00 

0.53 

006 

0.47 

0.59 

0.07 

0.52 

0.6S 

0.07 

0.62 

0.81 

0.09 

0.72 

0.82 

0.10 

0.72 

0.90 

0.13 

0.77 

0.87 

0.10 

0.77 

1.59 

0.16 

1.43 

0.58 

0.0€ 

0.52 

1.64 

0.19 

1.45 

2.43 

0.25 

2.18 

1.88 

0.21 

1.67 

0.64 

0.07 

0.57 

0.75 

0.09 

0.66 

0.86 

0.09 

0.77 


NA 

0.61 

NA 

NA 

040 
NA 
NA 

0.40 
NA 
NA 

0.61 
NA 
NA 

050 
NA 
NA 

0.61 
NA 
NA 

0  78 
NA 

000 
0.99 
000 
0.00 

1  09 
0.00 
000 
1.09 
0.00 

NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0  09 
NA 
NA 

0.10 
NA 
NA 

0,13 
NA 
NA 

0  10 
NA 
NA 

0,16 
NA 
NA 

006 
NA 
NA 

0.19 
NA 
NA 

0,25 
NA 
NA 

0.21 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

009 
NA 


0.69 

0.10 

0.59 

0.65 

0.06 

059 

0.65 

0.06 

0.59 

0.69 

0.10 

0.59 

0.67 

0.08 

0.59 

0.80 

0.10 

0.70 

1.43 

0.12 

1.31 

000 

0.08 

0.00 

0.00 

0.10 

0.00 

0.00 

0.12 

0.00 

003 

0.01 

0.02 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.07 

0.02 

0.05 

0.07 

0.02 

0.05 

0.06 

0.01 

0.05 

0.10 

0.02 

0.08 

0  03 

0  01 

0.02 

0.12 

0.04 

0.08 

0.17 

0.04 

0.13 

0.13 

0.02 

0.11 

0.05 

0.01 

0.04 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 


25.31 

250 

22,81 

13.35 

1.65 

11.70 

13.35 

1.65 

11.70 

25.31 

2.50 

22.81 

13.75 

2.05 

11,70 

16.51 

2.48 

14.03 

29.24 

3.25 

25  99 

0.00 

3.95 

0.00 

0.00 

4.37 

0.00 

0.00 

4.39 

0.00 

0.74 

0.25 

0.49 

0.83 

0.29 

0.54 

0.96 

0.30 

0.66 

1.14 

0.37 

0.77 

1.20 

0.43 

0.77 

1.35 

0.53 

0.82 

1.24 

0.42 

0.82 

2.15 

0.64 

1.51 

0.79 

0.25 

0.54 

2.34 

0.81 

1.53 

3.34 

1.03 

2.31 

2.55 

0.77 

1.78 

0.91 

0.30 

0.61 

1.07 

0.37 

0.70 

1.19 

0.37 

0.82 


NA 
250 

NA 
NA 

1  65 
NA 
NA 

1.65 
NA 
NA 

2.50 
NA 
NA 

2  05 
NA 
NA 

2  48 
NA 
NA 

325 

NA 

000 

3  95 
000 
0.00 
4.37 
0.00 
0.00 
4.39 
0.00 

NA 

0.25 
NA 
NA 

0,29 
NA 
NA 

0,30 
NA 
NA 

0.37 
NA 
NA 

0  43 
NA 
NA 

0.53 
NA 
NA 

0.42 
NA 
NA 

064 
NA 
NA 

0,25 
NA 
NA 

0.81 
NA 
NA 

1,03 
NA 
NA  I 

0.77  ' 
NA 
NA 

0  30 
NA 
NA 

0.37 
NA 
NA 

0.37 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Ass  ciatkxi.  AJI  Rights  Resen/ed.  ApplcaBle  FARS/DFARS  Apply. 


Federal  Register /Vol.  68.  No.  216 /Friday.  November  7,  2003 /Rules  and  Regulations  63337 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


71111 

71111 

71111 

71120 

71120 

71120 

71130 

71130 

71130 

71250 

71250 

71250 

71260 

71260 

71260 

71270 

71270 

71270 

71275 

71275 

71276 

71550 

71550 

71550 

71551 

71551 

71551 

71552 

71552 

71552 

71555 

71555 

71555 

72010 

72010 

72010 

72020 

72020 

72020 

72040 

72040 

72040 

72050 

72050 

72050 

72052 

72052 

72052 

72069 

72069 

72069 

72070 

72070 

72070 

72072 

72072 

72072 

72074 

72074 

72074 

72080 

72080 

72080 

72090 

72090 

72090  . 

72100  . 

72100 

72100 

72110 

72110 

72110 

72114  . 

72114 

72114  . 


26 
TC 


26 

TC 


26  . 
TC 


26  . 

TC 


26  . 
TC 


26 

TC 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26  . 

TC 


Status 


Descnption 


X-ray  exarr  o'  nba  chest  

X-'ay  exam  o*  nbS/  chesl    

j  X-ray  exam  of  nb&  chest    

!  X-ray  exam  of  breasttx)ne  

X-ray  exam  of  breastbone  

X-ray  exam  of  breasttxjne  

X-ray  exam  of  breasttxjne  

X-ray  exam  of  breastDone  

I  X-ray  exam  of  breastbone  

Ct  thorax  w;o  aye  

Cf  thorax  wo  oye        

Ct  thorax  w,c  Cye      

Ct  thorax  w/Qye    

Ct  thorax  wOye  

Ct  thorax  w  dye   

I  Ct  thorax  w.o  &  w/  dye 

Ct  thorax  w/o  &  w,'  dye        

Ct  thorax  wo  &  w  dye 

Ct  angiography,  chest   

Ct  angiography   chest  

i  Cl  angiography  chest  

Mn  chest  wo  dye  

!  Mn  chest  wo  dye       

Mn  chest  wc  dye        

Mn  chest  wdye   

Mn  chest  w/dye  ; 

Mn  chest  wdye  

I  Mn  chest  wo  &  w/dye  

Mn  chest  wc  &  wdye  

Mn  chest  wo  &  wdye  

Mn  angio  chest  w  or  w/o  dye 

Mn  angio  chest  w  or  w/o  dye 

Mn  angio  chest  w  or  w/o  Oye 


X-ray  exam  o 
X-'ay  exam  o 
X-ray  exam  o 


■'•ay  exam  o' 

■ray  exam  o' 

'ay  exam  o* 

■ray  exam  o' 

■ray  exam  o' 

•ay  exam  o' 

■ray  exam  o' 

X-ray  exam  o' 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  0 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o 

X-ray  exam  o' 

X-ray  exam  0' 

X-ray  exam  o* 

X-ray  exam  o' 

X-ray  exam  o' 

X-ray  exam,  c 

X-ray  exami  o' 

X-ray  exam>  o' 

ray  exam  0' 

•ay  exam  o 

ray  exam,  o 

ray  exam,  o 

■ray  exam  o' 

ray  exam  o 

ray  exam  o 

X-ray  exam  o 

X-ray  exam  o' 

X-ray  exam  o' 

X-ray  exam  o' 

X-ray  exam  o' 

X-ray  exam  o' 


spine  

spine  

spine  

spine  

spine  

spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine  

neck  spine   ...„ 

tnjnk  spine  

tnjnk  spine  

trunk  spine  

thoracic  spine 
thoracic  spine 
thoracic  spine 
thcacic  spine 
thoracic  spine 
thoracic  spine 
thoracic  spine 
thoracic  spine 
thoracic  spine 

trunk  spine  

trunk  spine  

trunk  spine  

trunk  spine  

trunk  spine  

trunk  spine  

lowe'  spine  .... 
iowe'  spine  ... 
kjwer  spine  .... 
lowe'  spine  .... 
lower  spine  .... 
lower  spine  .... 
lower  spine  .... 
lower  spine  .... 
lower  spine  .... 


Physician 

work 

RVUs3 


Nion-facil- 
rty  PE 
RVUs 


Facility 
PE  RVUs 


0.32 

0.32 

0.00 

0.20 

0.20 

0.00 

0.22 

0.22 

0.00 

1.15 

1.15 

0.00 

1.23 

1.23 

0.00 

1.37 

1.37 

0.00 

1.91 

1.91 

0.00 

1.45 

1.45 

0.00 

1.72 

1.72 

0.00 

2.25 

2.25 

O.OO 

1.80 

1.80 

0.00 

0.45 

0.45 

0.00 

0.15 

0.15 

0.00 

0.22 

0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.28 

0.28 

0.00 

0.22 

0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 


0.99 
0.11 
0.88 
0.71 
0.07 
0.64 
0.77 
0.07 
0.70 
6.24 
0.39 
5.85 
7.42 
0.41 
7.01 
9.23 
0.46 
8.77 
12.92 
0.64 
12.28 
11.60 
0.49 
11.11 
13.91 
0.58 
13.33 
25.43 
0.75 
24.68 
11.72 
0.61 
11.11 
1.16 
0.15 
1.01 
0.47 
0.05 
0.42 
0.67 
0.07 
0.60 
0.98 
0.10 
0.88 
1.24 
0.12 
1.12 
0.57 
0.08 
0.49 
0.71 
0.07 
0.64 
0.79 
0.07 
0.72 
0.97 
0.07 
0.90 
0.73 
0.07 
0.66 
0.76 
0.10 
0.66 
0.73 
0.07 
0.66 
1.00 
0.10 
0.90 
1.30 
0,12 
1.18 


NA 

0.11 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

0  39 
NA 
NA 

0.41 
NA 
NA 

046 
NA 
NA 

064 
NA 
NA 

0.49 
NA 
NA 

058 
NA 
NA 

0.75 
NA 
NA 

0.61 
NA 
NA 

0.15 
NA 
NA 

005 
NA 
NA 

0.07 
NA 
NA 

0.10 
NA 
NA 

0  12 
NA 
NA 

0.08 
NA 
NA 

0.07 
NA 
NA 

0.07 
NA 
NA 

007 
NA 
NA 

0.07 
NA 
NA 

010 
NA 
NA 

0.07 
NA 
NA 

010 
NA 
NA 

0.12 
NA 


Mal- 
practice 
RVUs 


Non-facit- 

rty  Total 


Facility 
total 


0.07 

0.01 

0.06 

0.05 

0.01 

0.04 

0.05 

0.01 

0.04 

0.37 

006 

0.31 

0.43 

0.06 

0.37 

0.53 

0.07 

0.46 

0  45 

0  07 

038 

049 

005 

0.44 

059 

0.07 

0.52 

0.77 

0.10 

0.67 

069 

0.10 

0  59 

010 

004 

006 

0.03 

0.01 

002 

005 

0.01 

0.04 

008 

0  02 

006 

0  08 

002 

006 

0.04 

0.02 

0.02 

005 

0.01 

004 

0.06 

0.01 

0.05 

0.07 

0.01 

006 

006 

0.02 

0.04 

006 

002 

004 

0.06 

0.02 

0.04 

0.08 

0.02 

0.06 

010 

004 

0.06 


1.38 
0.44 
0.94 
0.96 
0.28 
068 
1.04 
0.30 
0.74 
7.76 
1  60 
6  16 
9.08 
1.70 
7.38 
11.13 
1.90 
9.23 
15  28 
262 
1266 
13.54 
1.99 
11  55 
16.22 
2.37 
13.85 
28.45 
3.10 
25.35 
14.21 
2.51 
11.70 
1.71 
064 
1.07 
0.65 
0.21 
0.44 
0.94 
0.30 
0.64 
1.37 
0.43 
0.94 
1.68 
050 
1  18 
083 
0.32 
0.51 
0.96 
0.30 
0.68 
1.07 
0.30 
0.77 
1.26 
0.30 
096 
1  01 
0.31 
0.70 
1  10 
040 
070 
1  01 
0.31 
0.70 
1  39 
043 
0.96 
1.76 
0.52 
1.24 


NA 
044 

NA 
NA 

028 
NA 
NA 

030 
NA 
NA 
1  60 
NA 
NA 

1  70 
NA 
NA 

1.90 
NA 
NA 

2.62 
NA 
NA 

1.99 
NA 
NA 

2.37 
NA 
NA 

3.10 
NA 
NA 

2.51 
NA 
NA 

0.64 
NA 
NA 

0.21 
NA 
NA 

0.30 
NA 
NA 

043 
NA 
NA 

0.50 
NA 
NA 

0.32 
NA 
NA 

0.30 
NA 
NA 

0.30 
NA 
NA 

0.30 
NA 
NA 

0.31 
NA 
NA 

0.40 
NA 
NA 

0.31 
NA 
NA 

0.43 
NA 
NA 

0.52 
NA 


Global 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  onty  a^e  copyr,gh!  2003  A-nencan  Medical  Association.  All  Rights  Reserved.  Applicable  FAR&DFARS  Apply. 
'  Copyngw  2003  Amencar  Denta.  Assoc.atior-  Ai  -ights  ■eser\'e<: 
'  -Indicates  RVUs  are  not  ■used  for  Medca'e  payment 
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CPT*. 
HCPCS- 

MOD 

72120    ... 

72120    ... 

26 

72120    ... 

TC  .... 

72125     .. 

72125 

26  

72125      . 

TC  .... 

72126  .  .. 

72126    ... 

26 

72126    ... 

TC  .... 

72127  .... 

72127  .... 

26 

72127  .... 

TC  .... 

72128     .. 

72126     .. 

26 

72128    ... 

TC  .... 

72129      . 

72129     .. 

26 

72129     .. 

TC  .... 

72130 

72130 

26  

72130    ... 

TC  .... 

72131     ... 

72131     ... 

26 

72131    ... 

TC  .... 

72132     . 

72132 

26 

72132    ... 

TC  .... 

72133    ... 

72133  .... 

26 

72133    ... 

TC  .... 

72141 

72141 

26 

72141 

TO 

72142 

72142    .. 

26 

72142  .... 

TC  .... 

72146    ... 

....      ■ 

72146 

26 

^2146 

TO      . 

72147 

72147 

26  

72147  .... 

TC  .... 

72146    .. 

72148 

26 

72148      . 

TC 

72149  .... 

72149  .... 

26 

72149    ... 

TC  .... 

72156    ... 

72156    . 

26 

72156 

TC     . 

72157 

72-57 

26 

72157  .... 

TC  .... 

72158    ... 

72158 

26  

72158 

TC 

72159     . 

72159    .  . 

26       . 

72159  .... 

TC  .... 

72170  .... 

72170 

26 

72170 

^C 

72190 

72190     .. 

26 

72190    ... 

TC  .... 

72191    .... 

72191       . 

26 

72191 

TC 

72192 

72192 

26 

72192    ... 

TC  .... 

72193  .... 

72193     . 

26 

72193 

TC 

6tatus 


Description 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
[A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spme  

Ct  neck  spine  wo  dye  

Ct  neck  spine  w/o  dye 

Ct  neck  spme  w;o  dye 

Ct  neck  spine  w'dye  

Ct  neck  sptne  wdye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w.'o  &  w/dye  

Ct  neck  spine  w.o  &  w/dye  

Ct  neck  spine  w/o  &  w/dye  

Ct  chest  spine  wo  dye      

Ct  chest  spine  w.'o  dye     

Ct  chest  spine  wo  dye 

Ct  chest  spine  wdye  

Ct  chest  spine  wdye  

Ct  chest  spine  wdye  

Ct  chest  spine  wo  &  w/dye  .... 
Ct  chest  spine  wo  &  w.'dye  .... 
Ct  chest  spine  w/o  &  w/dye  .... 

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spme  w'o  dye  

Ct  lumbar  some  w  o  dye  

Ct  lumbar  spme  wdye  

Ct  lumba'  spire  w/dye  

Ct  lumbar  spme  w/dye  

Ct  lumba-  spme  w/o  &  w/dye  .. 
Ct  lumbar  spine  w/o  &  w/dye  .. 
Ct  lumbar  spine  w/o  &  w/dye  .. 

Mn  neck  spme  w/o  dye  

Mri  neck  some  w/o  dye  

Mn  neck  spme  wo  dye  

Mn  neck  spine  w  dye   

Mn  neck  spine  w  dye  

Mn  neck  spine  w/dye   

Mn  chest  spme  wo  dye  

Mn  chest  spme  w/o  dye  

Mn  chest  spme  w/o  dye  

Mn  chest  spine  w  dye  

Mn  chest  spine  w  dye   

Mn  chest  spme  wdye 

Mn  lumbar  spme  wo  dye  

Mr'  lumbar  spme  w/o  dye  

Mn  lumbar  spine  w/o  dye  

Mn  lumbar  spine  w/dye  

Mn  lumbar  spme  wdye  

Mri  lumbar  spine  w  dye  

Mri  neck  spine  w/o  &  w/dye  ..... 
Mn  neck  spine  w/o  &  w/dye  .... 
Mn  neck  spine  w/o  &  w/dye  .... 
Mn  chest  spme  wo  &  w/dye  ... 
Mn  chest  spme  w/o  &  w/dye  ... 
Mri  chest  spme  wo  &  w/dye  ... 
Mri  lumbar  spme  w/o  &  w'dye  . 
Mn  lumbar  spine  w/o  &  w/dye  . 
Mn  lumbar  spme  w/o  &  w/dye  . 

Mr  angio  spme  w-o&w/dye 

Mr  angio  spme  w  o&w/dye  , 

Mr  angio  spme  w  o&w/dye  , 

X-'ay  exam  of  peivis  , 

X-'ay  exam  of  pelvis   , 

X-^ay  exam  of  pelvis  , 

X-ray  exam  oi  pelvis 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis   , 

Ct  angiograph  pelv  w/o&w/dye 
Ct  angiograph  pelv  w/o&w.'dye 
Ct  angiograph  pelv  w/o&w/dye 

Ct  pelvis  wo  dye  

Ct  pelvis  wo  dye  

Ct  pelvis  w/o  dye  

Ct  pelvis  w.'dye  

Ct  pelvis  w'dye  

Ct  pelvis  w/dye  


Pfiysician 

wort« 

RVUss 


0.22 
0.22 
0.00 
1.15 
1.15 
0.00 
1.21 
1.21 
0.00 
1.26 
1.26 
0.00 
1.15 
1.15 
0.00 
1.21 
1.21 
0.00 
1.26 
1.26 
0.00 
1.15 
1.15 
0.00 
1.21 
1.21 
0.00 
1.26 
1.26 
0.00 
1.59 
1.59 
0.00 
1.91 
1.91 
0.00 
1.59 
1.59 
0.00 
1.91 
1.91 
0.00 
1.47 
1.47 
0.00 
1.77 
1.77 
0.00 
2.56 
2.56 
0.00 
2.56 
2.56 
0.00 
2.35 
2.35 
0.00 
■t-1.79 
■fl.79 
-fO.00 
0.17 
0.17 
0.00 
0.21 
0.21 
0.00 
1.80 
1.80 
0.00 
1.08 
1.08 
0.00 
1.15 
1.15 
0.00 


Non-facil- 
ity PE 
RVUs 


0.95 

0.07 

0.88 

6.24 

0.39 

5.85 

7.42 

0.41 

7.01 

9.20 

0.43 

8.77 

6.24 

0.39 

5.85 

7.42 

0.41 

7.01 

9.19 

0.42 

8.77 

6.24 

0.39 

5.85 

7.42 

-.  0.41 

7.01 

9.20 

0.43 

8.77 

11.65 

0.54 

11.11 

13.98 

0.65 

13.33 

12.87 

0.54 

12.33 

13.97 

0.64 

13.33 

12.83 

0.50 

12.33 

13.94 

0.61 

13.33 

25.53 

0.85 

24.68 

25.53 

0.85 

24.68 

25.46 

0.78 

24.68 

12.98 

0.69 

12.29 

0.58 

0.06 

0.52 

0.73 

0.07 

0.66 

12.54 

0.61 

11.93 

6.21 

0.36 

5.85 

7.18 

0.39 

6.79 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


NA 

0.07 
NA 
NA 

0  39 
NA 
NA 

0.41 
NA 
NA 

0.43 
NA 
NA 

0.39 
NA 
NA 

041 
NA 
NA 

0.42 
NA 
NA 

039 
NA 
NA 

0.41 
NA 
NA 

0.43 
NA 
NA 

054 
NA 
NA 

0.65 
NA 
NA 

0.54 
NA 
NA 

0.64 
NA 
NA 

0.50 
NA 
NA 

0.61 
NA 
NA 

0.85 
NA 
NA 

0.85 
NA 
NA 

078 

NA 

12.98 

069 

12  29 

NA 

006 
NA 
NA 

0.07 
NA 
NA 

0.61 
NA 
NA 

0,36 
NA 
NA 

0.39 
NA 


^r^vn^fp^^?  descriptions  only  are  copyright  2003  American  Medical  Ass* iatkxi.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
^Copynght2003  American  Dental  Association  All  rights  reserved.  |  .*.>  "n^.  nj^jii,. 

'  -Indicates  RVUs  are  not  used  tor  MeOicare  payment. 


0.08 

0.02 

0.06 

0.37 

0.06 

0.31 

0.43 

0.06 

0.37 

0.53 

0.07 

0.46 

0.37 

0.06 

0.31 

0.43 

0.06 

0.37 

0.53 

0.07 

0.46 

0.37 

0.06 

0.31 

0.44 

0.07 

0.37 

0.53 

0.07 

0.46 

0.67 

0.08 

0.59 

0.81 

0.11 

0.70 

0.72 

0.08 

0.64 

0.81 

0.11 

0.70 

0.72 

0.08 

0.64 

0.81 

0.11 

0.70 

1.44 

0.13 

1.31 

1.44 

0.13 

1.31 

1.44 

0  13 

1.31 

0  74 

0.10 

0.64 

003 

0.01 

0.02 

0.05 

001 

004 

045 

0.07 

0.38 

037 

0.06 

0.31 

042 

0  06 

0.36 


1.25 

0.31 

0.94 

7.76 

1.60 

6.16 

9.06 

1.68 

7.38 

10.99 

1.76 

9.23 

7.76 

1.60 

6.16 

9.06 

1.68 

7.38 

10.98 

1.75 

9.23 

7.76 

1.60 

6.16 

9.07 

1.69 

7.38 

10.99 

1.76 

9.23 

13.91 

2.21 

11.70 

16.70 

2.67 

14.03 

15.18 

2.21 

12.97 

16.69 

2.66 

14,03 

15.02 

2.05 

12.97 

16.52' 

2.49 

14.03 

29.53 

3.54 

25.99 

29.53 

3.54 

25.99 

29.25 

3.26 

25.99 

15.51 

2.58 

12.93 

0.78 

0.24 

0.54 

099 

0.29 

070 

14.79 

2.48 

12.31 

7.66 

1.50 

6.16 

8.75 

1  60 

7.15 


NA 

0  31 
NA 
NA 

1.60 
NA 
NA 

1  68 
NA 
NA 

1.76 
NA 
NA 

1  60 
NA 
NA 

1.68 
NA 
NA 

1.75 
NA 
NA 

1  60 
NA 
NA 

1  69 
NA 
NA 

1.76 
NA 
NA 

2.21 
NA 
NA 

2.67 
NA 
NA 

2.21 
NA 
NA 

266 
NA 
NA 

205 
NA 
NA 

2.49 
NA 
NA 

3  54 
NA 
NA 

354 
NA 
NA 

3  26 

NA 

15.51 

2.58 

12.93 

NA 

0.24 
NA 
NA 

029 
NA 
NA 

2.48 
NA 
NA 

1  50 
NA 
NA 

1.60 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Contmuea 


CPTV 
HCPCS2 


72194 
72194 
72194 
72195 
72195 
72195 
72196 
72196 
72196 
72197 
72197 
72197 
72198 
72198 
72198 
72200 
72200 
"220C 
72202 
72202 
72202 
72220 
72220 
72220 
72240 
72240 
72240 
72255 
72255 
72255 
72265 
72265 
72265 
72270 
72270 
72270 
72275 
72275 
72275 
72285 
72285 
72285 
72295 
72295 
72295 
73000 
73000 
73000 
73010 
73010 
73010 
73020 
73020 
73020 
73030 
73030 
73030 
73040 
73040 
73040 
73050 
73050 
73050 
73060 
73060 
73060 
73070 
73070 
73070 
73080 
73080 
73080 
73085 
73085 
73085 


MOD 


26  . 
TC 

26  . 

TC 

26  . 
TC 

26  . 
TC 

26" 
TC 

26 

TC 

26 
TC 

26 

TC 

26  . 
TC 

26  . 
TC 

26 
TO 

26 

TC 

26 

TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26. 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


Status 


26  . 

TC 


Oescnption 


Ct  pelvis  <n:o  &  w/dye 

C;  Deivis  w  o  &  w/dye 

Ct  pelvis  wo  &  w'dye 

Mn  pelvis  w  c  oye  

Mn  pelvis  w  0  dye   

Mn  pelvis  wo  dye  

Mn  pelvis  A  dye 

Mn  pelvis  w  dye  

Mn  pelvis  w  dye  

Mn  pelvis  wo  &  w/dye  

Mn  pelvis  w  0  S  w'dye  ...f. 

M^i  pelvis  wo  &  w  dye  

Mr  angio  pelvis  wo  &  w  dye  , 
Mr  angio  pelvis  wc  &  w  dye  . 
Mr  angio  pelvis  w  o  &  w  dye  . 
X-ray  exan^  sacroiliac  jOinis  ., 
X-'ay  exam  sacroiliac  joints  .. 
X-'ay  exam  sacroiliac  ,oints  ., 
X-'ay  exam  sacroiliac  joints  .. 
X-'ay  exam  sacoihac  joints  .. 
X-ray  exam,  sacroiliac  joints  .. 

X-'ay  exam  o!  tailbone  

X-ray  exam  o*  tailbone  

X-ray  exam  of  tailbone  

Contrast  x-ray  o'  neck  spine  . 
Contrast  x-'ay  o<  neck  spine  . 
Contrast  x-ray  o'  neck  spine  . 
Contrast  x-'ay,  thorax  spine  .. 
Contrast  x-ray  tho'ax  spine  .. 
Contrast  x-'ay.  tho'ax  spine  .. 
Contrast  x-'ay,  lowe'  spine  ... 
Contrast  x-ray,  lower  spine  ... 
Contrast  x-ray,  lower  spine  ... 

Contrast  x-ray,  spine  

Contrast  x-ray  spine  

Contrast  x-ray   spine  

Epidurography   

Epidurography  

Epidurography  

X-ray  ct  spine  disk 

X-ray  c't  spine  disk 

X-ray  c't  spine  disk  

X-ray  of  lower  spine  disk 

X-ray  of  lower  spine  disk 

X-ray  of  lower  spine  disk  

X-ray  exam  of  collar  bone  

X-ray  exam  of  collar  bone  

X-'ay  exam  of  collar  bone  

X-ray  exam  o'  shouide'  blade 
X-ray  exam  o*  shouide*  blade 
X-'ay  exam  of  shoulder  blade 

X-ray  exam  o'  shoulder  

X-ray  exam  o'  shoulder 

X-ray  exam,  c'  shoulder 

X-ray  exam  of  shoulder 

X-ray  exam  of  shoulder 

X-ray  exam  of  shoulder 

Contrast  x-ray  of  shoulder  

Contrast  x-ray  of  shoulder 

Contrast  x-ray  of  shoulder 

X-ray  exam  of  shoulders  

X-ray  exami  of  shoulders  

X-ray  exam  of  shoulders  

X-ray  exam  of  humerus 

X-ray  exam  of  fiumerus 

X-ray  exam  of  humerus 

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  o'  elbow  

X-ray  exam  o'  eiCKDw  

Contrast  x-ray  o'  elbow  

Contrast  x-ray  of  elbow  

Contrast  x-ray  of  elbow  


Physician      Non-tacil-        ^      ,^ 

work  ity  PE         p|^g'"V 

RVUs3  RVUs         ^^  ^^^^ 


1.21 
1.21 
0.00 
1.45 
1.45 
0.00 
1.72 
1.72 
0.00 
2.25 
2.25 
0.00 
1.79 
1.79 
0.00 
0.17 
0.17 
0.00 
0.19 
0.19 
0.00 
0.17 
0.17 
0.00 
0.90 
0.90 
0.00 
0.90 
0.90 
0.00 
0.83 
0.83 
0.00 
1.32 
1.32 
0.00 
0.76 
0.76 
0.00 
1.15 
1.15 
0.00 
0.83 
0.83 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.lt 
0.17 
0.00 
0.54 
0.54 
0.00 


8.82 
0.41 
8.41 
11.60 
0.49 
11.11 
13.91 
0.58 
13.33 
25.43 
0.75 
24.68 
11.80 
0.69 
11.11 
0.58 
0.06 
0.52 
0.68 
0.06 
0.62 
0.63 
0.06 
0.57 
4.99 
0.29 
4.70 
4.58 
0.28 
4.30 
4.30 
0.26 
4.04 
6.48 
0.43 
6.05 
2.28 
0.20 
2.08 
8  68 
0.36 
8.32 
8.06 
0.27 
7.79 
0.57 
0.05 
0.52 
0.58 
0.06 
0.52 
0.52 
0.05 
0.47 
0.63 
0.06 
0.57 
2.26 
0J8 
2.08 
0.73 
0.07 
0.66 
0.63 
0.06 
0.57 
0.57 
0.05 
0.52 
0.63 
0.06 
0.57 
2.27 
0.19 
2.08 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


total       '     ^'*'*>™ 


NA 

0  4' 

\A 

NA 

0.49 
NA 
NA 

0.58 
NA 
NA 

0.75 
NA 
NA 

0  69 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

006 
NA 
NA 

029 
NA 
NA 

0.28 
NA 
NA 

026 
NA 
NA 

0.43 
NA 
NA 

0.20 
NA 
NA 

0.36 
NA 
NA 

0.27 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

006 
NA 
NA 

0.18 
NA 
NA 

0.07  ; 
NA  I 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 


0.49 

006 
043 
0.50 
0.06 
0.44 
0.58 
0.06 
0.52 
1.01 
0.10 
'0.91 
0.69 
0.10 
0.59 
0.03 
0.01 
0.02 
0.05 
001 
0.04 
0  05 
001 
004 
030 
0.05 
0.25 
0.27 
005 
022 
0.27 
005 
0.22 
0.40 
008 
0.32 
026 
0.04 
022 
0.50 
0.07 
0.43 
0.45 
005 
0.40 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.16 
0.04 
0.12 
0.06 
0.02 
0.04 
0.05 
0.01 
0.04 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.16 
0.04 
0.12 


10.52 
1.68 

884 
13.55 
200 
11.55 
16.21 
2.36 
13.85 
28.69 
3.10 
25.59 
14.28 
2.58 
11.70 
0.78 
0.24 
0.54 
092 
0.26 
0.66 
085 
0.24 
0.61 
619 
1.24 
495 
5.75 
1.23 
4.52 
5.40 
1.14 
4.26 
8.20 
1.83 
6.37 
330 
1  00 
2.30 
10.33 
1.58 
8.75 
9.34 
1.15 
8.19 
0.76 
0.22 
0.54 
078 
0.24 
0.54 
0.70 
0.21 
0.49 
0.86 
0.25 
0.61 
2.96 
0.76 
2.20 
099 
0.29 
0.70 
0.8S 
0.24 
0.61 
0.75 
0.21 
0.54 
0.85 
0.24 
0.61 
2.97 
0.77 
2.20 


NA 

1.68 
NA 
NA 

2.00 
NA 
NA 

2.36 
NA 
NA 

3.10 
NA 
NA 

2.58 
NA 
NA 

0.24 
NA 
NA 

0.26 
NA 
NA 

0.24 
NA 
NA 

1.24 
NA 
NA 

1.23 
NA 
NA 

1.14 
NA 
NA 

1.83 
NA 
NA 

100 
NA 
NA 

1.58 
NA 
NA 

1.15 
NA 
NA 

0.22 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.25 
NA 
NA 

0.76 
NA 
NA 

0.29 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.24 
NA 
NA 

0.77 
NA 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptkjns  only  aie  copyright  2003  American  Medical  Association  All  Rights  Reserved  Applicat)le  FARS/DFARS  Apply 

^Copynght  2003  American  Dental  Association  All  nghts  reserved 
'i-lndicates  RVUs  are  not  used  tor  Medicare  payment. 


63340 


Federal  Register/ Vol.  68.  No.  216 /Friday.  November  7,  2003 /Rules  and  Regulations 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS^ 

MOD 

73090 

73090 

,  26  ... 

73090 

TC  ... 

73092 

73092 

26 

73092 

,  "^c  . 

7310O  .... 

73100  .... 

26 

73100  .... 

TC  .... 

73110  .... 

73110  . 

26 

73110   , 

TC 

73115  .... 

73115  .... 

26 

73115  .... 

TC  .... 

73120  .... 

73120 

26 

73120 

TC   . 

73130  .... 

73130  .... 

26„... 

73130  .... 

TO  .... 

73140  ... 

73140 

26 

73140 

TC   , 

73200 

73200 

26 

73200  .. 

TO  .... 

73201  .... 

73201 

26 

73201 

TC   , 

73202  ., 

73202  ... 

26  

73202  ... 

TO  .... 

73206  ... 

73206 

26 

73206 

TC 

73218 

73218 

26 

73218  .. 

TC  ... 

73219  ... 

73219 

26 

73219 

TC 

73220 

73220 

26 

73220  .. 

TC  .... 

73221  ... 

73221   .. 

26  

73221   . 

TC  .. 

73222 

73222 

26 

73222   . 

TC   . 

73223  .. 

73223  ... 

26 

73223  ... 

TC  .... 

73225  ... 

73225 

26    ! 

73225 

TC 

73500  .. 

73500  .. 

26 

73500  .. 

TC  .... 

73510  ,. 

73510 

26 

73510   . 

TC  .. 

73520  ... 

73520  .. 

26 

73520  .... 

TC  .... 

73525  .. 

73525 

26 

73525  . 

TC  .. 

73530  ..  , 

73530  ... 

26  

73530  ... 

TC  .... 

73540  ... 

73540  . 

26  

73540  ... 

TC  ... 

Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

4 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


X-ray  exam  of  forearm  ), 

X-ray  exam  of  forearm  

X-ray  exam  of  forearm 

X-ray  exam  of  arm.  infant  

X-ray  exam  of  ami,  infant  

X-ray  exam  of  arm,  infant  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

X-ray  exanr  of  wnst  

Contrast  x-ray  of  wnst      

Contrast  x-ray  of  wnsi     

Contrast  x-ray  of  wnst  

X-ray  exam  of  hand  , 

X-ray  exam  of  hand  , 

X-ray  exam  of  hand  

X-ray  exam  of  hand  , 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger{s)  

Ct  upper  extremity  w/o  dye  .... 
Ct  upper  extremity  w/o  dye  .... 
Ct  upper  extremity  w/o  dye  .... 

Ct  upper  extremity  w/dye  

Ct  upper  extremity  w/dye   

Ct  upper  extremity  w/dye  

Ct  uppr  extremity  w/o&w/dye  . 
Ct  upD''  extremity  wo&wdye  . 
Ct  uppr  extremity  w  o&w.dye  . 
Ct  angic  upr  exfm  w;o&w/dye 
Ct  angic  upr  extrm  w/o&w/dye 
Ct  angio  upr  extrm  wo&w  dye 
Mn  upper  extremity  wo  dye  ... 
Mn  upper  extremity  w  c  dye  ... 
Mn  upper  extremity  w.o  dye  ... 

Mn  upper  extremity  w/dye  

Mn  upper  extremity  wdye  

Mn  upper  extremity  w/dye  

Mn  uppr  extremity  w.  o4w/dye 
Mn  uppr  extremity  wo& w/dye 
Mn  uppr  extremity  w/o&w'dye 
Mn  loint  upr  extrem  w/o  dye 
Mn  |oint  upr  extrem  w  c  dye  .. 
Mn  joint  upr  extrem  wo  dye 

Mn  joint  upr  extrem  w/dye  

Mn  joint  upr  extrem  w.-dye  

Mn  joint  upr  extrem  w/dye 

Mn  joint  upr  extr  w'o&w  dye  ... 
Mn  joint  upr  extr  w  oAw  dye  ... 
Mn  joint  upr  extr  w/o^.v  dye  ... 
Mr  angio  upr  extr  w.o&w  dye  . 
Mr  angic  upr  extr  w'o&w  dye  . 
Mr  angio  upr  extr  w/o&w/dye  . 
X-ray  exam  of  hip 


X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  .7. 

X-ray  exam  of  hips  

X-ray  exam  of  hips  

X-ray  exam  of  hips  

Contrast  x-ray  of  hip  

Contrast  x-ray  of  hip  

Contrast  x-ray  of  hip 

X-ray  exam  of  hip     

X-ray  exam  of  hip       

X-ray  exam  of  hip 
X-ray  exam  of  pelvis  &  hips 
X-ray  exam  of  pelvis  &  hips 
X-ray  exam  of  pelvis  &  hips 


Physician 

work 

RVUsS 


0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.13 
0.13 
0.00 
1.08 
1.08 
0.00 
1.15 
1.15 
0.00 
1.21 
1.21 
0.00 
1.80 
1.80 
0.00 
1.34 
1.34 
0.00 
1.61 
1.61 
0.00 
2.14 
2.14 
0.00 
1.34 
1.34 
0.00 
1.61 
1.61 
0.00 
2.14 
2.14 
0.00 
+1.72 
■^1.72 
■tO.OO 
0.17 
0.17 
0.00 
-0.21 
0.21 
0.00 
0.26 
0.26 
0.00 
0.54 
0.54 
0.00 
0.29 
0.29 
0.00 
0.20 
0.20 
0.00 


Non-facil- 
ity RE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.57 
0.05 
052 
054 
0.05 
049 
0,55 
006 
049 
0.59 
006 
0.53 
1.75 
0.19 
1.56 
0.54 
005 
049 
059 
006 
053 
0.46 
0.04 
0.42 
528 
0.36 
4.92 
624 
0.39 
5.85 
7.77 
0.41 
7.36 
11.47 
0.60 
10-87 
11.56 
0.45 
11.11 
13.88 
0.55 
13.33 
25.39 
0.71 
24.68 
11.56 
0.45 
11.11 
13.87 
0.54 
13.33 
25.39 
0.71 
24.68 
11.74 
0.67 
11.07 
0.53 
0.06 
0.47 
0.64 
0.07 
0.57 
0.75 
0.09 
0.66 
226 
0.18 
2.08 
0.62 
0.10 
0.52 
0.64 
0.07 
0.57 


NA 

0.05 

NA 

NA 

005 
NA 
NA 

006 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 
NA 

0.05 
NA 
NA 

006 
NA 
NA 

004 
NA 
NA 

0.36 
NA 
NA 

039 
NA 
NA 

041 
NA 
NA 

060 
NA 
NA 

0.45 
NA 
NA 

055 
NA 
NA 

071 
NA 
NA 

0.45 
NA 
NA 

0.54 
NA 
NA 

0.71 

NA 

11  74 

0.67 

11  07 

NA 

0.06 
NA 
NA 

0,07 
NA 
NA 

009 
NA 
NA 

0.18 
NA  , 
NA 

0  10 

NA 

NA 

0.07 

NA 


'  CPT  cxKtes  and  descnptions  only  are  copyright  20C3  American  Medical  Assopiation. 

2  Copyright  2003  Amencan  Oentai  Association  All  ngtits  -eserved 

3  ^.Indicates  SVUs  are  not  used  tor  Medicare  payment 


All  Rights  Reserved  ApoiicaWe  FARS/DFABS  Apply 


0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.14 

0.04 

0.10 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.31 

0.06 

0.25 

0.37 

0.06 

0.31 

0.45 

0.07 

0.38 

0.45 

007 

0.38 

0.43 

0.05 

0.38 

0.53 

006 

0.47 

0.94 

0.10 

084 

0.43 

0.05 

0.38 

0.53 

0.06 

047 

0.92 

0.08 

0.84 

0.69 

0.10 

0.59 

0.03  ' 

0.01  : 

0.02  '. 

0.06 

0.02 

0.04 

0.06 

0.02 

004 

0.16 

0.04 

0.12 

0.03 

001 

002 

0.06 

0.02 

0.04 


Non-facil- 
ity Total 


Facility 
total 


0.76 
0.22 
0.54 
0.73 
0.22 
0.51 
0.75 
0.24 
0.51 
0.79 
0.24 
0.55 
2.43 
0.77 
1.66 
0.73 
0.22 
0.51 
0.79 
0.24 
0.55 
062 
018 
0.44 
6.67 
1.50 
5.17 
7.76 
1.60 
6.16 
943 
1.69 
7.74 
13.72 
2.47 
11.25 
13.33 
1.84 
11.49 
16.02 
2.22 
13.80 
28.47 
2.95 
25.52 
13.33 
1.84 
11.49 
16.01 
2.21 
13  80 
28.45 
2.93 
25.52 
14.15 
2.49 
11.66 
0.73 
0.24 
0.49 
0.91 
0.30 
0.61  ' 
1.07 
0.37 
0.70 
2.96 
0.76  < 
2.20  ! 
0.94  j 
0.40 
0.54 
0.90 
0.29 
0.61 


NA 

022 
NA 
NA 

0,22 
NA 
NA 

024 
NA 
NA 

024 
NA 
NA 

0.77 
NA 
NA 

0.22 
NA 
NA 

0.24 
NA 
NA 

0  18 
NA 
NA 

1  50 
NA 
NA 

1  60 
NA 
NA 

1  69 
NA 
NA 

2,47 
NA 
NA 

1,84 
NA 
NA 

222 
NA 
NA 

295 
NA 
NA 

1,84 
NA 
NA 

2,21 
NA 
NA 

2  93 
NA 

14.15 

2.49 

11.66 

NA 

0.24 
NA 
NA 

030 
NA 
NA 

0,37 
NA 
NA 

0.76 
NA  ' 
NA 

0  40 
NA 
NA 

0.29 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Desciption 


73542  .... 

A 

73542  .... 

26  

A 

73542  .... 

TC  .... 

A 

73550 

A 

73550 

26  

A 

73550  ... 

TC  .... 

A 

73560  .... 

A 

73560  .... 

26  

A 

73560  .... 

TC  .... 

A 

73562  .... 

A 

73562  .... 

26 

A 

73562  .... 

TC  .... 

A 

73564  .... 

A 

73564  .... 

26 

A 

73564  .... 

TC  .... 

A 

73565  ... 

A 

73565    ... 

26 

A 

73565  .... 

TC  .... 

A 

73580  .... 

A 

73580  .... 

26 

A 

73580  .... 

TC  .... 

A 

73590  .... 

A 

73590  .... 

26  

A 

73590    ... 

TC  .... 

A 

73592  .... 

A 

73592  .... 

26 

A 

73592  .... 

TC  .... 

A 

73600  ,,.. 

A 

73600 

26  

A 

73600  , 

TC  .... 

A 

73610  .... 

A 

73610  .... 

26 

A 

73610  .... 

TC  .... 

A 

73615  .... 

A 

73615  .... 

26 

A 

73615  .... 

TC  .... 

A 

73620    ... 

A 

73620  .... 

26 

A 

73620    ... 

TC  .... 

A 

73630    ... 

A 

73630 

26  

A 

73630 

TO  .... 

A 

73650    ... 

A 

73650  .... 

26  

A 

73650  .... 

TC  .... 

A 

73660  .... 

A 

73660  .... 

26 

A 

73660    ... 

TC  .... 

A 

73700  .... 

A 

73700  .... 

26 

A 

73700  .... 

TC  .... 

A 

73701    .... 

A 

73701    .... 

26 

A 

73701    .... 

TC  .... 

A 

73702  .... 

A 

73702  .... 

26  

A 

73702  .... 

TC  .... 

A 

73706  .... 

A 

73706  .... 

26  

A 

73706  .... 

TC  .... 

A 

73718  .... 

A 

73718  .... 

26  

A 

73718  .... 

TC  .... 

A 

73719  .... 

A 

73719  .... 

26 

A 

73719  .... 

TC  .... 

A 

73720    ... 

A 

73720  .... 

26 

A 

73720  .... 

TC  .... 

A 

73721     ... 

A 

73721    .... 

26 

A 

73721    .... 

TC  .... 

A 

73722 

A 

73722  ., 

26  

A 

73722  ... 

TC    .- 

A 

X-ray  exam,  sacroiliac  joint  . 

X-ray  exam  sacroiliac  joint  .. 
X-ray  exam,  sacroiliac  joint  .. 

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  .~.... 

X-ray  exam  of  thigh  

X-ray  exam  of  knee,  1  or  2  ., 
X-ray  exam  of  knee.  1  or  2  ., 
X-ray  exam  of  knee.  1  or  2  ., 

X-ray  exam  of  knee.  3 

X-ray  exam  o*  knee,  3 

X-ray  exam  o<  knee,  3  

X-ray  exam,  knee,  4  or  more 
X-ray  exam  knee,  4  o'  more 
X-ray  exam,  knee    4  .3-  more 

X-ray  exam  of  knees  

X-ray  exam  of  knees  

X-rsy  exami  of  knees  

Contrast  x-ray  of  knee  joint  .. 
Contrast  x-ray  of  knee  joint  .. 
Contrast  x-ray  of  knee  joint  .. 

X-ray  exam  of  lower  leg    

X-ray  exam  of  lower  leg    

X-ray  exam  of  lower  leg  

X-ray  Gxam  of  leg.  infant 

X-ray  exam  of  leg,  infant  

X-ray  exam  of  leg,  infant  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-'ay  exam  of  ankle 

Contrast  x-ray  of  ankle  

Contrast  x-'-ay  o'  anWe 

Contrast  x-'ay  0'  anKle  

X-ray  exam  of  'oor      

X-ray  exam  o'  fcxi!     

X-ray  exami  of  toot    

X-ray  exam  of  toot  

X-ray  exam  of  foot 

X-ray  exam  of  foot  

X-ray  exam  of  heel  

X-ray  exam  of  heei  

X-ray  exam  of  neei  

X  ray  exam  of  toe(s)   

X-ray  exam  of  toeis)   

X-'ay  exam,  of  toeis)   

Ct  lowe'  extremity  w/o  dye  ... 
Ct  lowe'  exfemity  w/o  dye  ... 
Ct  lowe^  extremity  w/o  dye  ... 

Ct  lower  extremity  w/dye 

Ct  lowe'  exfemity  w/dye  

Ct  lowe'  extremity  w.'dye  

Ct  Iwr  extremity  w'o&w/oye  .. 
C;  Iwr  extremity  w  o&w'Oye  .. 
Ct  Iwr  extremiry  w  o&w,dye  .. 
Ct  angio  iw  extr  wo&w/dye 
Ct  angio  Iwr  exv  w  o&wdye 
Ct  angio  Iw  ext'  w  o&w  aye 
Mn  lowef  extremity  wo  aye  . 
Mn  lower  extremity  w'c  dye  . 
Mn  lower  extremity  w,o  dye  . 
Mn  lower  extremity  w  dye   ,... 
Mn  lower  extremity  w,'0ye  .... 
Mri  lowe'  ext'emiry  w  dye   .... 
Mri  Iwr  extremity  w  o&w,'dye 
Mn  Iwr  extremity  w,o&w'aye 
Mn  Iwr  extremity  wo&wdye 
Mn  int  of  Iw  extre  wo  dye  ... 
Mn  jnt  ot  Iwr  extre  w,o  dye  ... 
Mri  jnt  of  twr  extre  w/o  dye  ... 

Mri  joint  of  Iwr  extr  w.'dye  , 

Mn  joint  of  Iwr  extr  wdye  , 

Mn  joint  of  Iwr  extr  w/dye  


Physician 

work 

RVUss 


0.59 

0.59 

0.00 

0.17 

0.17 

0.00 

0.17 

0.17 

0.00 

0.18 

0.18 

0.00 

0.22 

0.22 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.17 

0.17 

0.00 

0.16 

0.16 

0.00 

0.16 

0.16 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.16 

0.16 

0:00 

0.17 

0.17 

0.00 

0.16 

0.16 

0.00 

0.13 

0.13 

0.00 

1.06 

1.08 

0.00 

1.15 

1.15 

0.00 

1.21 

1.21 

0.00 

1.89 

1.89 

0.00 

1.34 

1.34 

0.00 

1.61 

1.61 

0.00 

2.14 

2.14 

0.00 

1.34 

1.34 

0.00 

1.61 

1.61 

0.00 


Non-factl- 
ttyPE 
RVU8 


Facility 
PE  RVUs 


2.24 
0.16 
2.08 
0.63 
0.06 
0.57 
0.58 
0.06 
0.52 
0.63 
0.06 
0.57 
0.70 
0.08 
062 
0.55 
0.06 
0.49 
2.78 
0.18 
260 
0.58 
0.06 
0.52 
055 
0,06 
0.49 
0.54 
0.05 
0.49 
0.59 
0.06 
0.53  I 
2.27 
0.19 
2.08 
0.54 
0.05 
0.49 
0.59 
0.06 
0.53 
0.52 
0.05 
0  47 
046 
0.04 
0.42 
5.28 
0.36 
4.92 
6.24 
0.39 
5.85 
7.77 
0.41 
7.36 
11.51 
0.64 
10.87 
11.56 
0.45 
11.11 
13.87 
0.54 
13.33  ; 
25.39  I 
0.71 
24.68 
11.56 
0.45 
11.11 
13.88 
0.55 
13.33 


NA 

0.16 

NA 

NA 

0.06 
NA 
NA 

006 
NA 
NA 

0O6 
NA 
NA 

008 
NA 
NA 

0.06 
NA 
NA 

018 
NA 
NA 

006 
NA 
NA 

006 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0  19 

NA 
NA 

0.05 
NA 
NA 

006 
NA 
NA 

0  05 
NA 
NA 

004 
NA 
NA 

0.36 
NA 
NA 

0.39 
NA 
NA 

0.41 
NA 
NA 

064 
NA 
NA 

0  45 
NA 
NA 

0  54 
NA 
NA 

0.71 
NA 
NA 

0.45 
NA 
NA 

0.55 
NA 


Mal- 

pracDce 

RVUs 

Non-facil- 
ity Total 

Pacility 
total 

GlOtMl 

0.16 

2.99 

NA 

XXX 

0.04 

0.79 

0.79 

XXX 

0.12 

2.20 

NA 

XXX 

0.05 

0.85 

NA 

XXX 

0.01 

0.24 

0.24 

XXX 

0.04 

0.61 

NA 

XXX 

0.04 

0.79 

NA 

XXX 

002 

0.25 

0.25 

XXX 

0.02 

0.54 

NA 

XXX 

0.06 

0.87 

NA 

XXX 

0.02 

0.26 

026 

XXX 

004 

061 

\A 

XXX 

006 

098 

\A 

XXX 

0.02 

032 

0-32 

XXX 

0.04 

066 

NA 

XXX 

004 

0,76 

NA 

XXX 

002 

0.25 

0.25 

XXX 

002 

0.51 

NA 

XXX 

0.18 

3.50 

NA 

XXX 

0.04 

0.76 

0.76 

XXX 

0  14 

2.74 

NA 

XXX 

003 

0.78 

NA 

XXX 

0.01 

0.24 

0.24 

XXX 

0.02 

0.54 

NA 

XXX 

0.03 

0.74 

NA 

XXX 

0.01 

0.23 

0.23 

XXX 

0.02 

0.51 

NA 

XXX 

0.03 

0.73 

NA 

XXX 

0.01 

0.22 

0.22 

XXX 

0.02 

0.51 

NA 

XXX 

0  03 

079 

NA 

XXX 

001 

0.24 

0.24 

XXX 

0.02 

0.55 

NA 

XXX 

0  16 

2.97 

NA 

XXX 

0.04 

077 

0.77 

XXX 

0.12 

2.20 

NA 

XXX 

0.03 

0,73 

NA 

XXX 

0.01 

0.22 

022 

XXX 

0.02 

0.51 

\i. 

XXX 

0.03 

0.79 

NA 

XXX 

001 

0.24 

024 

XXX 

0.02 

0.55 

NA 

XXX 

003 

0.71 

NA 

XXX 

001 

0.22 

0  22 

XXX 

0.02 

0,49 

NA 

XXX 

0,03 

0,62 

NA 

XXX 

0.01 

018 

0  16 

XXX 

0.02 

0,44 

NA 

xxx 

0.31 

6.67 

NA 

XXX 

006 

1  50 

1  50 

XXX 

0.25 

5.17 

NA 

XXX 

0,37 

7.76 

NA 

XXX 

0.06 

1,60 

1.60 

XXX 

0.31 

6.16 

NA 

XXX 

0.44 

9.42 

NA 

XXX 

0.06 

1.68 

1  68 

XXX 

038 

7,74 

NA 

XXX 

0,45 

13.85 

NA 

XXX 

0  07 

2,60 

260 

XXX 

0,38 

11,25 

NA 

XXX 

0.43 

13  33 

NA 

XXX 

005 

1  84 

•  84 

XXX 

038 

11,49 

NA 

XXX 

0.53 

16.01 

NA 

XXX 

006 

2.21 

2.21 

XXX 

0  47 

13.80 

NA 

XXX 

0.94 

28.47 

NA 

XXX 

0.10 

2.95 

2  95 

XXX 

0.84 

25.52 

NA 

XXX 

043 

1333 

NA 

XXX 

0,05 

1  84 

'  84 

XXX 

0  38 

n  49 

NA 

XXX 

054 

16.03 

NA 

XXX 

0  07 

2.23 

2.23 

XXX 

0.47 

13.60 

NA 

XXX 

'  CPT  codes  and  Oescnptions  only  are  copyright  2003  American  Medical  Association  All  Rights  Reserved,  Applicable  FARS/'DFARS  Apply 
'Copynght  2003  American  Dental  Assoaation  All  nghts  resen/ed 
^■flndkates  RVOs  are  not  used  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS2 


MOD       Status 


Descnptlon 


73723 

1 

<  A 

73723 

26 

1  A 

73723 

TC 

A 

73725    ... 

R 

73725    ... 

26 

R 

73725    ... 

TC  .... 

R 

74000  -  .. 

A 

74000 

'26 

A 

74000 

TC 

A 

74010    . . 

A 

74010     ... 

26 

A 

7401C      ,. 

TO 

A 

74020 

A 

74020    ... 

26  

A 

74020     .. 

TO  .... 

A 

74022     .. 

A 

74022 

26 

A 

74022 

TC      . 

A 

74150 

A 

74150    ... 

26  

A 

74150    ... 

TC  .... 

A 

74160    ... 

A 

74160 

26 

A 

74160 

TC 

A 

74170 

A 

'4170     ... 

26  

A 

74170  .... 

TC    ... 

A 

74175 

A 

74175 

26 

A 

74175    ,  . 

TC     .. 

A 

74181     ... 

A 

74181    .... 

26  

A 

74181    .... 

TC  .... 

A 

74182   .... 

A 

74182 

26 

A 

74182 

TC       . 

A 

74183     .. 

A 

74183    ... 

26  

A 

74183    ... 

TC  .... 

A 

74185    ...- 

R 

74185 

26  

R 

74185 

TC  .... 

R 

74190 

A 

74190 

26 

A 

74190    ... 

TO  .... 

A 

74210    ... 

A 

74210    ... 

26 

A 

74210     .. 

TC  .... 

A 

74220     . 

A 

74220 

26 

A 

74220     .. 

TC  .... 

A 

74230     .. 

A 

74230    ... 

26 

A 

74230    ... 

TC  .... 

A 

74235      .. 

A 

74235 

26  

A 

74235 

TC    ,,. 

A 

74240 

A 

74240   ... 

26 

A 

74240      .. 

TC  .... 

A 

74241     ... 

A 

74241     .. 

26  

A 

74241      . 

TC  .. 

A 

74245  .... 

A 

74245  .... 

26 

A 

74245  .... 

TC  .... 

A 

74246    ... 

A 

74246 

26 

A 

74246 

TC  , 

A 

74247  .... 

A 

74247  ... 

26 

A 

74247    ... 

TC  .... 

A 

74249     .. 

- 

A 

74249 

26 

A 

74249 

TC 

A 

Mn  font  Iwr  extr  vy/o&w/dye  

Mn  joint  Iwr  extr  w/o&w/dye  

Mn  joint  Iwr  extr  wyo&w'dye   

Mr  ang  iwr  exi  w  or  w/o  dye  

Mr  ang  Iwr  ext  w  or  w/o  dye   

Mr  ang  Iwr  ext  w  or  w/o  dye   

X-ray  exam  o'  atxiomen    

X-ray  exam  of  atxiomen    

X-ray  exam  of  abdomen  

X-ray  exam  of  aOdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  atxiomen  

X-ray  exam  of  atx3omen  

X-ray  exam  of  atxiomen  

X-ray  exam  of  atxiomen    

X-ray  exam  senes.  atxiomen  .... 

X-ray  exam  series  abdomen  .... 

X-ray  exam  senes  abdomen  .... 

Ct  abdomen  w,o  dye  

Ct  atxiomen  wo  dye  

Ct  abdomen  wo  dye  

Ct  atxiomen  w/dye   

Ct  atxiomen  w  dye   

Ct  atxiomen  w  dye    

Ct  abdomen  wo  &w  /dye  

Ct  atxiomen  wo  &w  dye  

Ct  abdomen  wo  &w  dye  

Ct  angio  atxlom  w/o  &  wdye  .... 

Ct  angio  atxlom  wo  &  wdye  .... 

Ct  angio  atxlom  wo  S  w/dye  .... 

Mrj  atxiomen  w/o  dye 

Mn  atxiomen  w/o  dye 

Mn  atxiomen  w/o  dye  

Mn  atxiomen  w  dye  

Mn  atxiomen  w/dye  

Mn  atxiomen  w/dye  

Mn  atxiomen  w/o  &  w/dye  

Mn  abdomen  w/o  &  w/dye  

Mn  atxiomen  w/o  &  w/dye   

Mn  angio  aodom  w  orw/o  dye  .. 

Mn  angio   atxlom  w  orw/o  dye  .. 

Mn  angio   atxlom  w  orw/o  dye  .. 

X-ray  exam  of  pentoneum  

X-ray  exam  of  peritoneum 

X-ray  exam  of  pentoneum  , 

Contrst  x-ray  exam  of  throat  

Contrsi  x-ray  exam  of  throat  

Contrst  x-ray  exam  of  throat  

Contrast  x-ray  esophagus  , 

Contrast  x-ray   esophagus  , 

Contrast  x-ray  esophagus  , 

Cine/vid  x-ray  throatesoph  

Cine.Vid  x-ray  throatesoph  , 

Cme/via  x-ray   throat;esoph  , 

Remove  esophagus  obstruction 

Remove  esophagus  obstaiction 

Remove  esophagus  obstruction 

X-ray  exam    upper  gi  tract    , 

upper  gi  tract    , 

upper  gt  tract   

upper  gi  tract   

upper  gi  tract , 

upper  gi  tract  

upper  gi  tract   

upper  gi  tract  ., 

uppe'  gi  tract  

Contrst  x-ray  uppr  gi  tract   

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  


X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

X 

ray 

exam 

Physician 

work 

RVUss 


2.14 
2.14 
0.00 
1.81 
1.81 
0.00 
0.18 
0.18 
0.00 
0.23 
0.23 
0.00 
0.27 
0.27 
0.00 
0.32 
0.32 
0.00 
1.18 
1.18 
0.00 
1.26 
1.26 
0.00 
1.39 
1.39 
0.00 
1.89 
1.89 
0.00 
1.45 
1.45 
0.00 
1.72 
1.72 
0.00 
2.25 
2.25 
0.00 
1.79 
1.79 
0.00 
0.48 
0.48 
0.00 
0.36 
0.36 
0.00 
0.46 
0.46 
0.00 
0.53 
0.53 
0.00 
1.18 
1.18 
0.00 
0.69 
0.69 
0.00 
0.69 
0.69 
0.00 
0.90 
0.90 
0.00 
0.69 
0.69 
0.00 
0.69 
0.69 
0.00 
0.90 
0.90 
0.00 


Non-fad  I- 
iWPE 
RVUs 


25.39 
071 
24.68 
11.72 
0.61 
11.11 
0.58 
006 
0.52 
0.65 
0.08 
0.57 
0.71 
0.09 
0.62 
0.83 
0.11 
0.72 
6.01 
0.40 
5.61 
7.21 
0.42 
6.79 
8.88 
0.47 
8.41 
12.57 
0.64 
11.93 
11.60 
0.49 
11.11 
13.91 
0.58 
13.33 
25.43 
0.75 
24.68 
11.71 
0.60 
11.11 
1.45 
0.16 
1.29 
1.30 
0.12 
1.18 
1.33 
0.15 
1.18 
1.47 
0.18 
1.29 
3.00 
0.40 
260 
1  68 
0.23 
1.45 
1.71 
0.23 
1.48 
2.66 
0.30 
236 
1.86 
0.23 
1.63 
1.90 
0.23 
1.67 
2.85 
0.30 
2.55 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


^- 


NA 

0.71 

NA 

NA 
061 

NA  , 

NA  '' 
006 

NA 

NA 
0  08 

NA 

NA 
0  09 

NA 

NA  I 
0.11  I 

NA 

NA 
0  40 

NA 

NA 
0.42 

NA 

NA 
0  47 

NA 

NA 
064 

NA 

NA 
0.49 

NA 

NA 
0  58 

NA 

NA 
0.75 

NA 

NA 
060 

NA 

NA 
016 

NA 

NA 
0.12 

NA 

NA 
0.15 

NA 

NA 
0.18 

NA 

NA 
0,40 

NA 

NA 
0,23 

NA 

NA 
0,23 

NA 

NA 
0  30 

NA 

NA 
023 

NA 

NA 
0  23 

NA 

NA 
0.30 

NA 


'  CPr  codes  and  desc-pticns  only  are  cocyngnt  2003  American  Medical  i 
^Copynqw  2CX;3  American  Dental  Association  AH  rights  reserved. 
3  -Indicates  ^V Js  are  not  jsed  'or  Medicare  payment 


Assotiation.  All  Rignts  Reserved  Applicable  FAR&DFARS  Apply 


0.92 

0.08 

0.84 

0.69 

0.10 

0.59 

0.03 

001 

002 

0  05 

0.01 

004 

0,05 

0,01 

0.04 

0.06 

0.01 

0.05 

036 

006 

030 

043 

0.07 

0.36 

0.50 

0.07 

0.43. 

0,45 

0.07 

038 

0,51 

0.07 

0.44 

0.59 

0.07 

0.52 

1.01 

0.10 

0.91 

0.69 

0.10 

0  59 

0.09 

0.02 

0.07 

0.08. 

0.02 

0.06 

0.08 

0.02 

006 

0.09 

0.02 

0.07 

020 

0.06 

0  14 

0.12 

0.04 

008 

0.12 

0.04 

-0.08 

0.18 

0.05 

0,13 

0.14 

0.04 

0.10 

0.15 

0.04 

0.11 

0,19 

0.05 

0.14 


28.45 
2.93 

25.52 

14.22 
2.52 

11.70 
0.79 

0  25 
054 
0,93 
032 
0.61 
1.03 
0.37 
066 
1.21 
0.44 
0.77 
7.55 
1.64 
5.91 
8.90 
1.75 
7.15 

10.77 

1.93 

8.84 

14.91 

2.60 

12.31 

13.56 

2.01 

11.55 

16.22 

2.37 

13.85 

28  69 

3.10 

25.59 

14.19 

2.49 

11.70 

2.02 

0.66 

1.36 

1.74 

0.50 

1.24 

1.87 

0.63 

1.24 

2.09 

0.73 

1.36 

4.38 

1,64 

2.74 

2.49 

0.96 

1  53 
2.52 
0.96 
1.56 
3.74 
1.25 
2,49 
2.69 
0.96 
1.73 
2.74 
0.96 
1.78 
3.94 
1.25 
2.69 


Facility 
total 


Global 


NA 

XXX 

2.93 

XXX 

!               NA 

XXX 

NA 

XXX 

252 

XXX 

NA 

XXX 

NA 

XXX 

0  25 

XXX 

NA 

XXX 

NA 

XXX 

032 

XXX 

NA 

XXX 

NA 

XXX 

0.37 

XXX 

NA 

XXX 

1               NA 

XXX 

0.44 

XXX 

NA 

XXX 

NA 

XXX 

1  64 

XXX 

NA 

XXX 

NA 

XXX 

1,75 

XXX 

;                NA 

XXX 

1                NA 

XXX 

1.93 

XXX 

NA 

XXX 

NA 

XXX 

260 

XXX 

NA 

XXX 

NA 

XXX 

2  01 

XXX 

NA 

XXX 

NA 

XXX 

i            237 

XXX 

NA 

XXX 

NA 

XXX 

310 

XXX 

NA 

XXX 

NA 

XXX 

2.49 

XXX 

NA 

XXX 

NA 

XXX 

066 

XXX 

NA 

XXX 

NA 

XXX 

0  50 

XXX 

NA 

XXX 

1                NA 

XXX 

1             063 

XXX 

NA 

XXX 

NA 

XXX 

0  73 

XXX 

NA 

XXX 

NA 

XXX 

1  64 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

1,25 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

1  25 

XXX 

NA 

XXX 

Federal  Register/ Vol.  68.  No    2ie /Friday.  November  7.  2 


003    Rules  and  Regulations 


63343 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


OPT-; 
HCPCS-^ 

MOD 

74250  .... 

74250 

26 

74250 

TC 

74251  .... 

74251  .... 

26  

74251  .... 

TC  .... 

74260  ... 

74260  . 

26  

74260 

TC 

74270  .... 

74270  .... 

26  

74270  .... 

TC  .... 

74280  ... 

74280  .. 

26  

74280  .. 

TC  .... 

74283  .. 

74283  ,. 



26  

74283  ... 

TC  .... 

74290  ,  ,. 

74290  .. 

26  

74290  ... 

TC  .... 

74291  ... 

74291  .... 

26  

74291   . 

TC  .... 

74300  .. 

74300  ... 

26 

74300  ... 

TC  .... 

74301  .... 

74301  .. 

26  

74301  .... 

TC  .... 

74305 

74305   , 

26  

74305  .. 

TC  .... 

74320  ... 

74320   . 

26  

74320  ... 

TC  ... 

74327  .... 

74327  .... 

26 

74327  .... 

TC  .... 

74328  .. 

74328  ,., 

26  

74328  ., 

TC  .... 

74329  .... 

74329  .. 

26 

74329  ... 

TC  .... 

74330  ... 

74330 

26  

74330  ... 

TC  

74340  ... 

74340  ... 

26  

74340  ... 

TC  .... 

74350  .... 

74350  ..  . 

26  . 

74350  , . 

TC  .  , 

74355  ., 

74355  ... 

26  -. 

74355  ... 

TC  .... 

74360  ... 

74360  ... 



26  

74360  .. 

TC  .... 

74363 

74363  ,. 

26  

74363  ... 

TC  .... 

74400  .. 

74400  .. 

26 

74400  ... 

TC  .... 

74410 

74410  . 

26  

74410  .. 

TC  .... 

74415 

74415  ... 

26  

74415  .... 

TC  .... 

74420  .. 

74420 

26  

74420  .... 

TC  .... 

Status 


Descnptwn 


X-ray  exam  of  small  (xiwel  

X-ray  exam  of  small  trowel  

X-ray  exam  of  smaH  bowel  

X-ray  exam  of  small  txiwel  

X-ray  exam  o'  smah  t)owel  

X-ray  exam  of  small  txjwel  

X-ray  exam  o'  small  tx)wel  

X-ray  exam  o'  smaP  bowel  

X-ray  exam  o'  small  bowel  

Contrast  x-'ay  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-'ay  exam  o'  colon 
Contrast  x-'ay  exam  o*  coior 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  o'  colon 
Contrast  x-'ay  exam  o'  colon  , 
Contrast  x-ray  exam  o'  colon  , 
Contrast  x-ray  exam  o*  colon  , 

Contrast  x-ray.  gallbladder  

Contrast  x-ray.  gallbladder  

Contrast  x-ray,  gallbladder  

Contrast  x-rays  gallbladder  ... 
Contrast  x-rays,  gallbladder  ... 
Contrast  x-rays,  gallbladder  ... 

X-ray  bile  ducts- pancreas  

X-ray  bile  ducts-'pancreas  

X-ray  bile  ducts/pancreas   ...... 

X-rays  at  surgery  add-on    

X-rays  at  surgery  add-on    

X-rays  at  surgery  add-on 

X-ray  bile  ducts- pancreas  

X-ray  bile  ducts/pancreas 

X-ray  bile  duct&pancreas  

Contrast  x-ray  of  bile  ducts  .... 
Contrast  x-ray  o'  bile  ducts  .... 
Contrast  x-ray  of  bile  ducts  .... 

X-ray  bile  stone  removal  

X-ray  bile  stone  removal  

X-ray  bile  stone  removal   

X-ray  bile  duct  endoscopy  

X-ray  bile  duct  endoscopy  

X-ray  bile  duct  endoscopy  

X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  tor  pancreas  endoscopy 

X-ray  biie'panc  endoscopy  

X-ray  bile/panc  endoscopy  

X-ray  bilepanc  endoscopy  

X-ray  guide  tor  Gl  tube      

X-ray  guide  for  Gl  tube      

X-ray  guide  fc  Gl  tube     

X-ray  guide  stomach  tube  

X-ray  guide,  stomacn  tube  

X-ray  guide  stomach  tube  ..„. 
X-ray  guide,  intestinal  tube  .... 
X-ray  guide,  intestinal  tube  .... 
X-ray  guide   intestinal  tube  .... 

X-ray  guide,  Gl  dilation   

X-ray  guide  Gl  dilation  

X-ray  guide   Gl  dilation   

X-ray,  bile  Quel  dilation 

X-ray,  bile  duct  dilation 

X-ray,  bile  duct  dilation  

Contrst  x-ray,  unnary  tract   

Contrst  x-ray,  unnary  tract   

Contrst  x-ray   unnary  tract   

Contrst  x-ray   unnary  tract   

Contrst  x-ray  unnary  tract  

Contrst  x-ray  unnary  tract  

Contrst  x-ray   unnary  tract   

Contrst  x-ray,  unnary  tract    

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  unnary  tract   

Contrst  x-ray.  unnary  tract   

Contrst  x-ray,  unnary  tract  


Non-tacil- 
ity  PE 
RVU8 


0.47 
0.47 
0.00 
0.69 
0.69 
0.00 
0.50 
0.50 
0.00 
0.69 
0.69 
0.00 
0.96 
0.98 
0.00 
2.01 
2.01 
0.00 
0.32 
0.32 
0.00 
0.20 
0.20 
0.00 
0.00 
0.36 
0.00 
0.00 
0.21 
0.00 
0.42 
0.42 
0.00 
0.54 
0.54 
0.00 
0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.89 
0.89 
0.00 
0.54 
0.54 
0.00 
0.76 
0.76 
0.00 
0.76 
0.76 
0.00 
0.54 
0.54 
0.00 
0.87 
0.87 
0.00 
0.49 
0.49 
0.00 
0.49 
0.49 
0.00 
0.49 
0.49 
0.00 
0.36 
0.36 
0.00 


1.45 
0.16 
1.29 
1.52 
0.23 
1  29 
1  55 
0.17 
1.48 
1.92 
0.23 
1  69 
2.54 
0.33 
2.21 
3.20 
0.66 
254 
083 
0.11 
0.72 
0.49 
0.07 
0.42 
0.00 
0.12 
0.00 
0.00 
0.07 
0.00 
0.91 
0.14 
0.77 
3.31 
0.18 
3.13 
1.98 
0.23 
1.75 
3.36 
0.23 
3.13 
3.36 
0.23 
3.13 
3.43 
0.30 
3.13 
2.78 
0.18 
2.60 
3.38 
0.25 
3.13 
2.85 
0.25 
2.60 
3.32 
0.19 
3.13 
6.34 
0.29 
6  05 
■  83 
0.16 
1.67 
2.09 
0.16 
1.93 
2.26 
0.16 
2.10 
2.72 
0.12 
2.60 


Facility 
PE  RVUs 


Mai- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facittty 
total 


Global 


NA 

0  16 
NA 
NA 

0,23 
NA 
NA 

017 
NA 
NA 

023 
NA 
NA 

0  33 
NA 
NA 

066 
NA 
NA 

on 

NA 

NA 

0.07 

NA 

000 

0  12 

000 

000 

0.07 

000 
NA 

0  14 
NA 
NA 

0.18 
NA 
NA 

0  23 
NA 
NA 

023 
NA 
NA 

0,23 
NA 
NA 

030 
NA 
NA 

018 
NA 
NA 

0.25 
NA 
NA 

0.25 
NA 
NA 

0.19 
NA 
NA 

0.29 
NA 
NA 

016 
NA 
NA 

0.16 
NA 
NA 

0.16 
NA 
NA 

0.12 
NA 


0.09 
0  02 
0.07 
Oil 
004 
0.07 
010 
0.02 
0.08 
0  15 
004 
Oil 
018 
006 
0  13 
0.25 
0.11 
0  14 
006 
0.01 
0.05 
0.03 
0.01 
002 
000 
0.02 
000 
0.00 
001 
000 
007 
0  02 
005 
0.19 
002 
0.17 
0.15 
0.04 
0.11 
0.21 
004 
0  17 
0,21 
0.04 
0.17 
0.22 
005 
017 
016 
0.02 
0.14 
0.21 
0.04 
0.17 
018 
0.04 
0.14 
0.19 
0.02 
0.17 
037 
0  05 
0.32 
0.13 
0.02 
0.11 
0.13 
002 
0.11 
0.14 
0.02 
0.12 
0.16 
0.02 
0.14 


201 

0  65 

1  36 

2  32 
096 

1  36 

2  25 
069 
1.56 
276 
096 
1.80 
370 
1  36 
234 
5.46 
2.78 
268 
1,21 
0.44 
0.77 
0.72 
0.28 
0.44 
0.00 
050 
000 
0,00 
0,29 
000 
1  40 
058 
0,82 
4,04 
0,74 
3.30 
2.83 
0.97 
1,86 
4,27 
097 
330 
4,27 
0.97 
3.30 
4.54 
1-24 
330 
348 
0,74 
2,74 
4,35 

1  05 
3,30 
379 
1,05 
2.74 
4.05 
075 
3,30 
7,58 
1,21 
6,37 

2  45 
0,67 
1  78 
2,71 
0,67 
2.04 
2,89 
0,67 
2.22 
3.24 
0.50 
2.74 


NA 

065 

NA 

NA 

096 

NA 

NA 

069 

NA 

NA 

096 

NA 

NA 

1  36 

NA 

NA 

278 

NA 

NA 

0  44 

NA 

NA 

0  28 

NA 

000 

0.50 

0.00 

000 

029 

000 

NA 

058 

NA 

NA 

0  74 

NA 

NA 

0  9^ 
NA 
NA 

0.97 
NA 
NA 

0.97  1 
NA 
NA  I 

1  24 
NA 
NA 

0.74 

NA 

NA  I 
1.05 

NA 

NA 
•  0' 

NA 

NA 
0  75 

NA 

NA 
1.21 

NA 

NA 
0.67 

NA 

NA 
0.67 

NA 

NA 
0.67 

NA 

NA 
0.50 

NA 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZ7 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  omy  are  coByighi  2003  American  Medical  Association,  All  Rigiits  Reserved,  ApplicatXe  FARS/DFARS  Apply 
'CopyngW  2003  Amencan  Dental  Association  All  ngtus  reserved 
'♦Indicates  RVUs  are  not  used  for  Medicare  payment. 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT- 
HCPCS' 

MOD 

74425 

74425  ... 

26 

74425  ... 

TC .:.. 

74430  ... 

74430 

26 

74430 

TC 

74440 

74440 

26  

74440 

1  TC  .... 

74445  ... 

1 

74445   . 

26  

74445 

TC  .... 

74450  ... 

74450  .. 

26 

74450  ... 

TC  .... 

74455  ... 

74455  ... 

26 

74455  .. 

TC 

74470 

74470 

26  

74470   . 

TC  .... 

74475  ... 

74475  ... 

26  

74475  ... 

TC  .... 

74480   . 

74480 

26 

74480 

TC  .. 

74485  .. 

74485  ... 

26 

74485  .... 

TC  .... 

74710  .... 

74710 

26  

74710 

TC  .. 

74740  .. 

74740  ... 

26 

74740  ... 

TC  .... 

74742  ... 

74742 

26 

74742 

TC 

74775  ... 

1 

74775  ... 

26  

74775  ... 

TC  .... 

75552  .. 

75552   . 

26  

75652  ... 

TC  ... 

75653 

75553  ... 

26  

75553  ... 

TCvr.. 

75554  .. 

75554 

26 

75554 

TC 
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'  CPT  codes  ana  desc'iptions  only  are  copyngM  2CX)3  American  Medical  Association  All  Rights  Reserved  Appicatile  parsTipaRS  Aopty 
^CoDynghi  20C3  Amencar  Oenta:  Association  All  ngnts  reserveo 
^♦indicates  RVUs  are  not  jsed  lor  Medicare  payment 
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CPTV- 
HCPCS-' 


MOD       Status 


Descnption 


75806 

75807 

75807 

75807 

75809 

75809 

75809 

75810 

75810 

75810 

75820 

75820 

75820 

75822 

75822 

75822 

75825 

75825 

75825 

75827 

75827 

75827 

75831 

75831 

75831 

75833 

75833 

75833 

75840 

75840 

75840 

75842 

75842 

75842 

75860 

75860 

75860 

75870 

75870 

75870 

75872 

75872 

75872 

75880 

75880 

75880 

75885 

75885 

75885 

75887 

75887 

75887 

75889 

75889 

75889 

75891 

75891 

75891 

75893 

75893 

75893 

75894 

75894 

75894 

75896 

75896 

75896 

75898 

75898 

75898 

75900 

75900 

75900 

75901 

75901 


TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  

A 

TC  .... 

i  A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC   . 

A 

A 

26 

A 

TC  .... 

A 

A 

'26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

1  TC  .... 

A 

A 

'  26 

A 

TC 

A 

A 

26 

A 

,  TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC  .. 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26  

A 

TC   . 

A 

A 

26 

A 

Lymph  vessel  x-ray.  trunk 
Lympti  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Nonvascular  shunt,  x-ray  . 
Nonvascular  shunt,  x-ray  , 
Nonvascular  shunt,  x-ray   . 

Vein  x-ray   spieealiver  

Vein  x-ray,  spleen/liver 

Vein  x-ray   spleealiver  

Vein  x-ray   amVleg    

Vein  x-ray,  arm/leg    

Vein  x-ray,  arrrtleg    

Vein  x-ray,  arm&legs   

Vein  x-ray   arm&legs   , 

Vein  x-ray,  arms/'legs   

Vein  x-ray,  trunk  , 

Vein  x-ray,  trunk  , 

Vein  x-ray,  trunk  , 

Vein  x-ray  chest  

Vein  x-ray,  chest   

Vein  x-ray,  chest  

Vein  x-ray  kidney 

Vein  x-ray,  kiQney , 

Vein  x-ray  kidney 

Vein  x-ray   kidneys  , 

Vein  x-ray  kidneys  

Vein  x-ray,  kidneys    

Vein  x-'ay,  adrenal  gland  ,, 
Vein  x-ray,  adrenal  gland  ,, 
Vein  x-ray,  adrenal  gland  ,, 
Vein  x-ray,  adrenal  glands 
Vein  x-ray  adrenai  giands 
Vein  x-ray,  ad'enai  glands 

Vein  x-ray,  neck   

Vein  x-ray,  neck   

Vein  x-ray    neck   

Vein  x-ray   skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull         

Vein  x-ray,  eye  socket 

Vein  x-ray,  eye  socket  

Vein  x-ray,  eye  socket 

Vein  x-ray,  liver  

Vein  x-ray,  liver   

Vein  x-ray,  liver  

Vein  x-ray,  liver  

liver  

liver   

liver  

liver  


Vein  x-ray. 
Vein  x-ray 
Vein  x-ray 
Vein  x-ray. 

Vein  x-ray,  liver   

Vein  x-ray,  liver  

Vein  x-ray   liver   

Vein  x-'ay   liver   

Venous  sampling  by  catheter  , 
Venous  sampling  Dy  catheter  , 
Venous  sampling  by  catheter  , 

X-rays,  transcath  therapy  

X-rays,  transcath  therapy  

X-rays,  transcath  therapy  

X-rays,  transcath  therapy  

X-rays,  transcath  therapy  ., 

X-rays,  transcath  therapy  

Follow-up  angiography  

Follow-up  angiography  

Follow-up  angiography       

Artenal  catheter  exchange  

Artenal  catheter  exchange   

Artenal  catheter  exchange  

Remove  cva  device  obstruct  .. 
Remove  cva  device  obstruct  .. 


Physiaan 

work 

RVUs3 


0.00 

1.16 

1.16 

0.00 

0.47 

0.47 

000 

1.13 

1.13 

0.00 

0.70 

0.70 

0.00 

1.05 

1.05 

0.00 

1.13 

1.13 

0.00 

1.13 

1.13 

0.00 

1.13 

1.13 

0.00 

1.48 

1.48 

0.00 

1.13 

1.13 

0.00 

1.48 

1.48 

0.00 

1.13 

1.13 

0.00 

1.13 

1.13 

0.00 

1.13 

1.13 

0.00 

0.70 

0.70 

0.00 

1.43 

1.43 

0.00 

1.43 

1.43 

0.00 

1.13 

1.13 

0.00 

1.13 

1.13 

0.00 

0.54 

0.54 

0.00 

1.30 

1.30 

0.00 

1.30 

1.30 

0.00 

t.64 

1.64 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 


Non-facil- 
ity PE 
RVUs 


6.05 

6.44 

0.39 

6.05 

0.93 

0.16 

0.77 

12.87 

0.38 

12.49 

1.17 

0.23 

0.94 

1.82 

0.35 

1.47 

12.87 

0.38 

12.49 

12.87 

0.38 

12.49 

12.87 

038 

1249 

12.99 

0.50 

12.49 

12  88 

0,39 

12  49 

12.98 

0.49 

12.49 

12  89 

0.40 

12.49 

12.89 

0.40 

12.49 

12.87 

0.38 

12.49 

1.18 

0.24 

0.94 

12.97 

0.48 

12.49 

12.97 

048 

12,49 

12.87 

0.38 

12.49 

12.87 

0,38 

12,49 

12.67 

0.18 

12.49 

24.36 

0.44 

23.92 

21.27 

0.46 

20.81 

1.60 

0.56 

1.04 

20.95 

0.16 

20.79 

1.45 

0.16 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 

total 


NA 

NA 

0  39 

NA 

NA 

0  16 
NA 
NA 

038 
NA 
NA 

0,23 
NA 
NA 

0,35 
NA 
NA 

0,38 
NA 
NA 

038 
NA 
NA 

038 
NA 
NA 

050 
NA 
NA 

0,39 
NA 
NA 

049 
NA 
NA 

0.40 
NA 
NA 

0,40 
NA 
NA 

0,38 
NA 
NA 

0.24 
NA 
NA 

0.48 
NA 
NA 

0  48 
NA 
NA 

0,38 
NA 
NA 

0.38 
NA 
NA 

0  18 
NA 
NA 

0.44 
NA 
NA 

046 
NA 
NA 

0.56 
NA 
NA 

0.16 
NA 
NA 

0,16 


0,32 

0.38 

0  06 

032 

0.07 

0.02 

0.05 

0,72 

0,07 

0,65 

0.10 

0.04 

0.06 

0,14  i 

0,06  ! 

0.08  i 

0,72 

007 

0,65 

0.71  ' 

0.06 

0.65 

0.71 

0.06 

0.65 

0.73 

0.08 

0.65 

0.73 

0.08 

0.65 

0.73 

0.08 

0.65 

0.72 

0.07 

0-65 

0,72 

0,07 

0.65 

0,71 

0.06 

065 

0,10 

004 

0.06 

0,72 

0,07 

065 

0  72 

0,07 

0,65 

0,71 

0.06 

0,65 

0,71 

0,06 

0  65 
0,67 
002 
0,65 

1  34 
0.08 
1  26 
1  16 
0,07 
1,09 
0  14 
0  08 
0,06 
1,12 
002 
1,10 
085 
002 


6,37 

7,98 

1.61 

637 

1.47 

0.65 

0.82 

14.72 

1  58 

13.14 

1,97 

0.97 

1.00 

3,01 

1.46 

1.55 

14  72 

1.58 

13,14 

14,71 

1.57 

13.14 

14.71 

1.57 

1314 

15.20 

2.06 

13.14 

14.74 

1.60 

13.14 

15.19 

2.05 

13.14 

14.74 

1.60 

13  14 

14,74 

1.60 

13.14 

14,71 

1,57 

13,14 

1  98 

0.98 

1,00 

15,12 

1  98 

13.14 

15.12 

1.98 

13.14 

14,71 

1,57 

13.14 

14.71 

1,57 

13,14 

13,88 

0,74 

13,14 

27  00 

1  82 

25.18 

23.73 

1,83 

21  90 
3,38 
2,28 
1  10 

22  56 
0  67 

21,89 
2,79 
0.67 


Global 


NA 

XXX 

NA 

XXX 

1-61 

XXX 

NA 

XXX 

NA 

XXX 

065 

XXX 

NA 

XXX 

NA 

XXX 

1-58 

XXX 

NA 

XXX 

NA 

XXX 

0-97 

XXX 

NA 

XXX 

NA 

XXX 

1,46 

XXX 

NA 

XXX 

NA 

XXX 

1  58 

XXX 

NA 

XXX 

NA 

XXX 

1,57 

XXX 

NA 

XXX 

NA 

XXX 

1  57 

XXX 

NA 

XXX 

NA 

XXX 

206 

XXX 

NA 

XXX 

NA 

XXX 

1  60 

XXX 

NA 

XXX 

NA 

XXX 

2  05 

XXX 

NA 

XXX 

NA 

XXX 

1  60 

XXX 

NA 

XXX 

NA 

XXX 

1  60 

XXX 

NA 

XXX 

NA 

XXX 

1  57 

XXX 

NA 

XXX 

NA 

XXX 

0.98 

XXX 

NA 

XXX 

NA 

XXX 

1  98 

XXX 

NA 

XXX 

NA 

XXX 

1  98 

XXX 

NA 

XXX 

NA 

XXX 

1  57 

XXX 

NA 

XXX 

NA 

XXX 

1  57 

XXX 

NA 

XXX 

NA 

XXX 

0  74 

XXX 

NA 

XXX 

NA 

XXX 

132 

XXX 

HA 

XXX 

NA 

XXX 

1  83 

XXX 

NA 

XXX 

NA 

XXX 

2,28 

XXX 

NA 

XXX 

NA 

XXX 

0  67 

XXX 

NA 

XXX 

NA 

XXX 

0  67 

XXX 

^  C^v^  ?^"?  IZrrTn  V,  r  =°''^"9m  2003  AmerK^n  Me<)K:al  Association,  All  Rights  Reserved,  Applicable  FARSADF ARS  Apply 
'Uopynght  2003  Amer'can  Dental  Association  All  rights  resen/ed 
'♦Indeates  RVUs  are  not  jsed  tor  Medicare  payment. 
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CPT'/ 
HCPCS^ 

MOD 

J 

75901  .... 

75902  .  . 

TC  .... 

A 

A 

75902 
75902 
75940 

26  

TC  .... 

A 
A 

A 

75940 
75940    . 
75945    ,. 

26 

TC  .... 

A 
A 
A 

75945      . 

75945 

75946 



26 

TC  .. 

A 
A 
A 

75946 
75946 
75952 

26  

TC  .... 

A 
A 

r 

75952  ... 
75952  .... 
75953 
75953 
75953 
75954 
75954 
75954     . 
75960  .... 

26 

TC  ... 

26 
TC  .... 

26"'"' 
TC 

A 
C 

C 
A 

c 
c 

A 

c 

A 

75960  .... 

75960  .... 

75961  .... 

26  

TC  .... 

A 
A 

A 

75961   .... 

75961  .... 

75962  .. 

26 

TC  .... 

A 
A 

A 

75962 
75962      . 
75964     . 

26  

TC  .... 

A 
A 
A 

75964    .  . 
75964  .... 
75966    .  . 

26 

TC  .... 

A 
A 

A 

75966  .... 
75966 

75968 

26  

TC  .... 

A 
A 
A 

75968 
75968 
75970  .... 

26 

TC  .... 

A 
A 
A 

75970  .... 
75970  .... 

75978 

26 

TC  .... 

A 
A 

A 

75978     .. 
75978  .... 
75980  .... 

26 

TC  .... 

A 
A 
A 

75980     . 
75980    . 
75982  .... 

26  .. 
TC  .... 

A 
A 
A 

75982    ... 
75982  .... 
75984  .... 

26  

TC  .... 

A 
A 
A 

75984  .... 
75984     .. 

75989 

26  

TC  .... 

A 
A 
A 

75989 
75989 
75992 

26  

TC  .... 

A 
A 
A 

75992  .... 

75992  .. 

75993  . 

26 

TC  ... 

A 
A 
A 

75993    .  . 
75993  .... 
^994  .... 

26  

TC  .... 

A 
A 
A 

75994  .... 

75994  .... 

75995  .... 

26 

TC  .... 

A 
A 

A 

75995  .... 

75995  .... 

75996  .... 

26 

TC  .... 

A 
A 
A 

75996  .... 
75996  .... 
75998  .... 

26 

TC  .... 

A 
A 
A 

75998  .... 

26 

A 

Status 


Descnption 


Remove  cva  device  obstruct  „ 

Remove  cva  lumen  obstruct  

Remove  cva  lumen  obstruct   

Remove  cva  iumen  obstruct  

X-ray  placemen;  v9in  filter  

X-ray  placement,  vein  filter  

I  X-ray  placement,  vein  filter  

Intravascular  us  

Intravascular  us  

Intravascular  us  

Intravascular  us  add-on 

Intravascula'  us  add-on 

Intravascular  us  add-on  

Endovasc  -epai'  abdom  aorta  

Endovasc  repair  abdom  aorta 

Endovasc  repair  aboom  aorta  

Abdom  aneu'vsm  enaovas  rpr  

Aboom  aneurysm  enaovas  rpr 

1  Abdom  aneu'>'sm  enaovas  rpr  

I  Iliac  aneurysm,  enaovas  rpr 

Iliac  aneurysm,  enaovas  v   

Iliac  aneurysm  enOovas  TD'  

Transcatheter  mfo  stent  

Transcatheter  iniro  stent  

Transcatheter  mtro,  stent  

Retrieval   broken  catheter  

Retnevai  broker  catheter 

Retrieval,  broken  catheter 

Repar  aienai  blockage  

Reoar  aienai  blockage  

Repar  arfe'.ai  blockage  

Repai'  aie-y  blockage  each  ,. 

Repair  artery  blockage  each  

Repar  artery  blockage  each  

Repar  alenal  blockage  

Repar  artenai  blockage  

Repar  arterial  blockage        

Repar  artery-  blockage  each  

Repar  arie-y  blockage,  each  

Repair  artery  blockage,  each  

Vascular  biopsy  

Vascuia'  biopsy  

Vascular  biopsy  

Repair  venous  blockage .'.... 

Repair  venous  blockage  

Repair  venous  blockage        

Contrast  xray  exam  biie  ajct  

Contrast  xray  exam  bile  auct  

Contrast  x'ay  exam,  bile  ouct  

Contrast  xray  exam,  bile  duct  

Contrast  x'ay  exam  bile  duct  

Contrast  xray  exam  bile  duct  

Xray  control  catheter  change  

Xray  control  catheter  change  

Xray  control  cathete'  change  

Abscess  arairage  jnaer  x-ray  

Abscess  d-ainage  unoer  x-ray  '. 

Abscess  drainage  under  x-ray  

Atherectomy  x-ray  exam  

Atherectomy  x-^ay  exam  

Atherectomy   x-ray  exam  

Athe'^ectomy  x-^ay  exam  

Athe'ectomy   x-'ay  exam  

Atherectomy   x-^ay  exam  

Athe'ectomy  x-'ay  exam  

Athe'ectomy   x--ay  exam  

Atherectomy   x-'av  exam  

Atherectomy  x-'ay  exam  

Atherectomy  x-'ay  exam  

Atherectomy   x-ray  exam  

Atherectomy   x-'ay  exam  , 

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Fluoroguide  for  vein  device  , 

Fluoroguide  for  vein  device  , 


Physician 

work 

RVUs3 


0.00 
0.39 
0.39 
0.00 
0.54 
0.54 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.00 
4.47 
0.00 
0.00 
1.35 
0.00 
0.00 
1.35 
0.00 
0.82 
0.82 
0.00 
4.23 
4.23 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.30 
1.30 
0.00 
0.36 
0.36 
0.00 
0.83 
0.83 
0.00 
0.54 
0.54 
0.00 
1,43 
1,43 
0.00 
1.43 
1.43 
0.00 
0.72 
0.72 
0.00 
1.18 
1.18 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.30 
1.30 
0.00 
1.30 
1.30 
0.00 
0.36 
0.36 
0.00 
0.38 
0.38 


Non-facil- 
ity  PE 
RVUs 


1.29 
1.42 
0.13 
1.29 

12.67 
0.18 

12.49 
4.66 
0.14 
4.52 
2.41 
0.14 
2.27 
0.00 
1.51 
0.00 
0.00 
0.46 
0.00 
0.00 
0.48 
0.00 

15.07 
0.29 

14.78 

11.82 
1.41 

10.41 

15.80 
0.19 

15.61 
8.45 
0.12 
8.33 

16.08 
0.47 

15.61 
8.46 
0.13 
8.33 

11.73 
0.29 

11  44 

15.79 
0.18 

15.61 
585 
0.48 
5.37 
6.53 
0.48 
6.05 
2.17 
0.24 
1.93 
3.53 
0.40 
3.13 

15.80 
0.19 

15.61 
847 
0.14 
8.33 

16.08 
0.47 

15.61 

16.09 
0.48 

15.61 
8.45 
0.12 
8.33 
1.42 
0.13 


Facility 
PE  RVUs 


Non-faal- 
Ity  Total 


Facility 
total 


Global 


NA 
NA 

0.13 
NA 
NA 

0,18 
NA 
NA 

0.14 
NA 
NA 

0.14 
NA 

0.00 

1.51 

000 

000 

0.46 

0.00 

0.00 

0.48 

0.00 
NA 

0.29 
NA 
\A 

1.41 
NA 
NA 

0.19 
NA 
NA 

0.12 
NA 
NA 

0.47 
NA 
NA 

0.13 
NA 
NA 

0.29 
NA 
NA 

0.18 
NA 
NA 

0.48 
NA 
NA 

0.48 
NA 
NA 

0.24 
NA 
NA 

0.40 
NA 
NA 

0.19 
NA 
NA 

0.14 
NA 
NA 

0.47 
NA 
NA 

0.48 
NA 
NA 

0.12 
NA 
NA 

0.13 


083 
0.85 
002 
083 
069 
004 
0  65 
0.26 
0.04 
0.24 
0.17 
0.04 
0.13 
0.00 
0.82 
0.00 
0.00 
0.82 
0.00 
0.00 
0.82 
000 
0.82 
0.05 
0.77 
0.77 
0.22 
0.55 
0.87 
0.04 
0.83 
0.45 
0.02 
0.43 
0.90 
0.07 
0.83 
0.44 
0.01 
0.43 
0.65 
0.05 
0,60 
0.85 
002 
0.83 
0.36 
0  07 
0.29 
0,39 
0.07 
0.32 
0.15 
0.04 
0.11 
0.23 
0.06 
0.17 
0.85 
0.02 
0.83 
0.44 
0.01 
043 
090 
0.07 
0.83 
0.90 
0.07 
0.83 
0.44 
0.01 
0.43 
0.15 
0.05 


2.12 
2.66  j 
0.54  I 
2.12  ' 

13.90 
076 

13  14 
5.34 
0.58 
4.76 
2.98 
0.58 
2.40 
0.00 
6.80 
0.00 
0.00 
2.63 
0.00 
0.00 
2.65 
0.00 

16.71 
1.16 

15.55 

16.82 
5.86 

10.96 

17.21 
077 

16.44 
9.26 
0.50 
8.76 

18.28 
1.84 

16.44 
9.26 
0.50 
8.76 

13.21 
1.17 

12.04 

17  18 
074 

1644 
7,64 
1,98 
5.66 
8,35 
1.98 
6.37 
3.04 
1.00 
2.04 
4.94 
1.64 
3.30 

17.19 
0.75 

16.44 
9.27 
0.51 
876 

18.28 
1.84 

16.44 

18.29 
1.85 

16.44 
9.25 
049 
876 
1.95 
0.56 


NA 

XXX 

NA 

XXX 

0.54 

XXX 

NA 

XXX 

NA 

XXX 

076 

XXX 

NA 

XXX 

NA 

XXX 

0.58 

XXX 

NA 

XXX 

NA 

7.77 

0.58 

777 

NA 

777 

0.00 

XXX 

6.80 

XXX 

0.00 

XXX 

0.00 

XXX 

2.63 

XXX 

0.00 

XXX 

0.00 

XXX 

2.65 

XXX 

0.00 

XXX 

NA 

XXX 

1.16 

XXX 

NA 

XXX 

NA 

XXX 

5.86 

XXX 

NA 

XXX 

NA 

XXX 

077 

XXX 

NA 

XXX 

NA 

777 

0.50 

777 

NA 

777 

NA 

XXX 

1.84 

XXX 

NA 

XXX 

NA 

777 

0.50 

777 

NA 

777 

NA 

XXX 

1.17 

XXX 

NA 

XXX 

NA 

XXX 

0.74 

XXX 

NA 

XXX 

NA 

XXX 

1.98 

XXX 

NA 

XXX 

NA 

XXX 

1.98 

XXX 

NA 

XXX 

NA 

XXX 

1.00 

XXX 

NA 

XXX 

NA 

XXX 

1.64 

XXX 

NA 

XXX 

NA 

XXX 

0.75 

XXX 

NA 

XXX 

NA 

777 

0.51 

ZZ2 

NA 

777 

NA 

XXX 

1.84 

XXX 

NA 

XXX 

NA 

XXX 

1.85 

XXX 

NA 

XXX 

NA 

777 

049 

777 

NA 

777 

NA 

777 

0.56 

777 

'  CPT  codes  and  descriptrcms  only  are  copyright  2003  American  Medicai  Association.  All  Rights  R«sen«d.  Applicable  FARST3FARS  Apply. 
^Copynght  2003  Amencan  Dental  Association  All  nghts  reserved. 
3*lndk^tes  RVUs  are  not  used  tor  Medicare  payment 
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CPTV 
HCPCS^ 


MOD       Status 


Descnption 


75998 

TC  .. 

A 

76000 

A 

76000 

26  ..  . 

A 

76000 

TC  ... 

A 

76001 

A 

76001 

26  .... 

A 

76001  .... 

TC  .... 

A 

76003  .... 

A 

76003 

26 

A 

76003 

'TC 

A 

76005 

A 

76005 

26  

A 

76005  . 

TC  .... 

A 

76006  .. 

A 

76010  ... 

A 

76010  .... 

;  26  

A 

76010  .... 

TC  .... 

A 

76012  .... 

c 

76012 

26 

A 

76012 

TC   . 

C 

76013 

C 

76013 

26   . 

A 

76013 

TC  . 

C 

76020 

A 

76020 

26 

A 

76020 

TC 

A 

76040 

A 

76040 

26   ,. 

A 

76040  .... 

TC  .. 

A 

76061  .... 

A 

76061 

26 

A 

76061 

TC 

A 

76062  ... 

A 

76062  .... 

26 

A 

76062  ... 

TC  .... 

A 

76065  ... 

A 

76065 

26   . 

A 

76065 

TC  . 

A 

76066 

A 

76066 

26 

A 

76066 

TC  ... 

A 

76070  .  . 

A 

76070 

26 

A 

76070 

TC  ., 

A 

76071  ... 

A 

76071  .... 

26...... 

A 

76071  ... 

TC  .... 

A 

76075  .... 

A 

76075  ... 

26  

A 

76075  .... 

TC  .... 

A 

76076  .... 

A 

76076 

26 

A 

76076 

TC 

A 

76078  ... 

A 

76078  ... 

26  

A 

76078  .... 

TC  .... 

A 

76080  ... 

A 

76080 

26 

A 

76080 

TC  ... 

A 

76082  ... 

A 

76082  ... 

26 

A 

76082  ... 

TC  .•... 

A 

76083  .. 

A 

76083 

26 

A 

76083 

TC  .. 

A 

76085   . 

F 

76085  .. 

26  

F 

76085  .... 

TC  .... 

F 

76086  .... 

A 

76086 

26 

A 

76086 

TC  ... 

A 

76088 

A 

76088  .. 

26  

A 

76088  ... 

TC  .... 

A 

76090  .... 

A 

FluoroguiOe  for  vein  device  

Fluoroscope  examination  

Fluoroscope  examination  

Fluoroscope  examination  

Fluoroscope  exam,  extensive   .. 

Fluoroscope  exam,  extensive  .. 

Fluoroscope  exam,  extensive   .. 

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Fluoroguide  for  spine  iniect 

Fluoroguide  for  spine  iniect  

[  Fluoroguide  for  spine  inject 

X-ray  stress  view    

I  X-ray   nose  to  rectum 

X-ray,  nose  to  'ectum  

X-ray   nose  to  rectum  

Percut  vertebroplasty  fluor  

Percut  vertebroplasty  fluor  

Percut  vertebroplasty  fluor  

Percut  vertebroplasty,  ct  

Percut  vertebroplasty.  ct  

Percut  vertebroplasty,  ct  

X-rays  for  txjne  age   

X-rays  for  tx)ne  age  

X-rays  for  tx)ne  age   , 

J  X-rays,  Ixine  evaluation  , 

:  X-rays,  bone  evaluation  , 

X-rays,  bone  evaluation  

I  X-rays,  bone  survey  

X-rays  bone  survey  

,  X-rays  bone  survey  

X-rays,  bone  sun^ey 

X-rays,  oone  survey  

X-rays,  bone  sun/ey  

X-rays,  bone  evaluation  

X-rays,  bene  evaluation   

X-rays  txine  evaluation  

Joint  survey,  single  view   

Joint  survey   single  view   

Joint  survey   single  view   

Ct  bone  density,  axial  

Ct  bone  density,  axial 

Ct  tKine  density,  axial  

Ct  Ixjne  density  penpheral  

Ct  txine  density   penpheral  

Ct  bone  oensity   peripheral  

Dexa   axial  skeleton  study  

Dexa  axial  skeleton  study  

Dexa,  axial  skeleton  study  

Dexa,  penpheral  study     

Dexa,  penpheral  study      

Dexa,  penpheral  study     

Radiographic  absorptiometry  .... 

Radiographic  absorptiometry  .... 

Radiographic  absorptiometry  .... 

X-ray  exam  of  fistula  

X-ray  exam  of  fistula  

X-ray  exam  of  fistula  

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  mamnxigram  add-on 

Computer  mammogram  add-on 

X-ray  of  mammary  duct     

X-ray  of  mammary  duct 

X-ray  of  mammary  duct  

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  

X-ray  of  mammar/  ducts  

Mammogram   one  breast  


Physician 

work 

RVUs' 


0.00 
0.17 
0.17 
0.00 
0.67 
0.67 
0.00 
0.54 
0.54 
0.00 
0.60 
0.60 
0.00 
0.41 
0.18 
0.18 
0.00 
0.00 
1.30 
0.00 
0.00 
1.37 
0.00 
0.19 
0.19 
0.00 
0.27 
0.27 
0.00 
0.45 
0.45 
0.00 
0.54 
0.54 
0.00 
0.70 
0.70 
0.00 
0.31 
0.31 
0.00 
0.25 
0.25 
0.00 
0.22 
0.22 
0.00 
0.30 
0.30 
0.00 
0.22 
0.22 
0.00 
0.20 
0.20 
0.00 
0.54 
0.54 
0.00 
0.06 
0.06 
0.00 
0.06 
0.06 
0.00 
■fO.OO 
+0.00 
-^0.00 
0.36 
0.36 
0.00 
0.45 
0.45 
0.00 
0.70 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


1.29 

1  34 

0.05 

1,29 

2.82 

0,22 

260 

1  46 

0-17 

1.29 

1.45 

0.16 

1  29 

019 

058 

0.06 

0,52 

0.00 

048 

000 

0.00 

0.49 

0.00 

0.58 

0.06 

0.52 

086 

0.09 

0.77 

1.14 

0.15 

0.99 

1.61 

0.18 

1.43 

0.96 

0.24 

0.72 

T21 

0.11 

1.10 

3.01 

0.08 

293 

3.00 

0.07 

2.93 

3.17 

0.10 

3.07 

0.82 

0.08 

0.74 

0.81 

0.07 

0.74 

1.22 

0.18 

1.04 

0.44 

002 

042 

0.44 

0.02 

042 

0,00 

0.00 

o.oo 

2.72 

0.12 

2.60 

3.78 

0.15 

3.63  j 

1.27  1 


NA 
NA 

0.05 
NA 
NA 

022 
NA 
NA 

0  17 
NA 
NA 

0.16 
NA 

0.19 
NA 

006 
NA 

000 

0.48 

0.00 

0.00 

0.49 

000 
NA 

006 
NA 
NA 

0.09 
NA 
NA 

0.15 
NA 
NA 

0.18 
NA 
NA 

0.24 
NA 
NA 

0.11 
NA 
NA 

008 
NA 
NA 

0.07 
NA 
NA 

0.10 
NA 
NA 

008 
NA 
NA 

0.07 
NA 
NA 

0.18 
NA 
NA 

0  02 
NA 
NA 

0  02 
NA 

000 

000 

000 
NA 

0  12 
NA 
NA 

0.15 
NA  I 
NA  ' 


^r^.r^^,,^?  a«sc-ip„ons  only  are  cocyigh,  20C3  American  Medical  As^oaafon.  All  Rights  Resenred  Applicable  FARS/DFARS  Apply 

Cocynghl  2003  Amencan  Denial  Association   Aii  nghts  -eserved 
^  -Indicates  RVUs  are  -ct  jsed  for  Medicare  paymeni 


010 

0.08 

0.01 

0.07 

0.18 

0.04 

014 

0.11 

0.04 

0.07 

0.11 

0.04 

0.07 

0.05 

0.03 

0.01 

0.02 

0.00 

0.28 

0.00  i 

0.00  i 

0.58 

0.00 

0.03 

0.01 

0.02 

0.09 

0.04 

0.05 

0.08 

0.02 

0.06 

0.10 

0.02 

0.08 

0.06 

0.01 

0.05 

0.08 

0.02 

0.06 

0.17 

0.01 

0.16 

0.06 

0.01 

0.05 

0.18 

0.01 

0.17 

0.06 

0.01 

0.05 

0.06^ 

0.01 

0.05 

0.08 

0.02 

0.06 

0.02 

0.01 

0.01 

0.02 

001 

0,01 

000 

000 

0.00 

016 

0.02 

0.14 

0.21 

0.02 

0.19 

0.10 


1.39 

1.59 

0.23 

1.36 

3.67 

0.93 

2.74 

2.11 

0.75 

1.36 

2.16 

0.80 

1  36 

0.65 

0.79 

0.25 

0.54 

0.00 

2.06 

0.00 

0.00 

2.44 

0.00 

0.80 

0.26 

0.54 

1.22 

0.40 

0.82 

1.67 

062 

1.05 

2.25 

0.74 

1,51 

1  72 

095 

0,77 

1  60 

044 

1  16 

3  43 

034 

3.09 

3.28 

0.30 

2.98 

3.65 

0.41 

3.24 

1.10 

0.31 

0.79 

1  07 

0.28 

0.79 

1.84 

0.74 

1.10 

0.52 

0.09 

0.43 

0.52 

009 

043 

0.00 

0.00 

000 

3.24 

0.50 

2.74 

4.44 

0.62  j 

3.82 

2.07  ' 


NA 

NA 

023 
NA 
NA 

093 
NA 
NA 

0.75 
NA 
NA 

0.80 
NA 

065 
NA 

0,25 
NA 

0.00 

2  06 

000 

000 

2,44 

000 
NA 

0  26 
NA 
NA 

0.40 
NA 
NA 

0  62 
NA 
NA 

074 
NA 
NA 

095 
NA 
NA 

044 
NA 
NA 

034 
NA 
NA 

030 
NA 
NA 

0.41 
NA 
NA 

031 
NA 
NA 

028 
NA 
NA 

0.74 
NA 
NA 

009 
NA 
NA 

0.09 
NA 

000 

0.00 

000 

NA 

0.50 

NA 

NA 

0.62 

NA 

NA 


Global 


ZZ2 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS2 


MOD 


Status 


Description 


76090     .. 

26  

A 

76090  .... 

tc  .... 

A 

76091   .... 

A 

76091  .... 

26 

A 

76091   .... 

TC  .... 

A 

76092      . 

A 

76092      . 

26 

A 

76092      . 

TC  .... 

A 

76093      . 

A 

76093      . 

26  

A 

76093    .  . 

TC  .... 

A 

76094 

A 

76094 



26  

A 

76094 

TC  .... 

A 

76095 

A 

76095 

26  

A 

76095 

TC 

A 

76096 

A 

76096 

26  

A 

76096 

TC  .... 

A 

76098 

A 

76098      , 

26 

A 

76098 

TC  .... 

A 

76100 

A 

76100 

26  

A 

76100  ... 

TC  .... 

A 

76101  .... 

A 

76101   .... 

26 

A 

76101   .... 

TC  .... 

A 

76102  .... 

A 

76102    ... 

26  

A 

76102  ... 

TC  .... 

A 

76120     . 

A 

76120    ... 

26 

A 

76120  ... 

TC  .... 

A 

76125     .. 

A 

76125      , 

26  

A 

76125     .. 

TC  .... 

A 

76140 

1 

76150 

A 

76350 

C 

76355 

A 

76355  .... 

26  

A 

76355 

TC    ... 

A 

76360 

A 

76360 

26 

A 

76360  , 

TC  .... 

A 

76362 

A 

76362 

26  

A 

76362 

TC  .... 

A 

76370 

A 

76370 

26  

A 

76370  ... 

TC  .... 

A 

76375  .   , 

A 

76375 

26  

A 

76375 

TC  ... 

A 

76380  ... 

A 

76380  .  . 

26  

A 

76380  ... 

TC  .... 

A 

76390  .. 

N 

76390 

26  

N 

76390 

TC 

N 

76393 

A 

76393 

26  

A 

76393 

TC  .... 

A 

76394 

A 

76394    ., 

26 

A 

76394 

TC  .... 

A 

76400  .. 

A 

76400      . 

26  

A 

76400  .... 

TC  .... 

A 

76490  .... 

0 

76490  .... 

26  

D 

76490  ... 

TC  .... 

D 

76496  .... 



C 

Mammogram,  one  breast  

Mammogram  one  breast  

Mammogram  botli  breasts  ... 
Mammogram  tx)t^  breasts  ... 
Mammogram,  both  breasts  ... 
Mammogram   screening 

Mammogram,  screening  

Mammogram,  screening 

Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  breast 

Magnetic  image  tx>tti  breasts 
Magnetic  image,  both  b'easts 
Magnetic  image,  both  b'easts 

Stereotactic  breast  biopsy  , 

Stereotactic  breas;  biopsy  

Stereotactic  breast  biopsy  , 

X-ray  of  needle  wire,  breast  .. 
X-ray  of  needle  wire,  breast  .. 
X-ray  of  needle  wre  breast  .., 
X-ray  exam,  breast  specimen 
X-ray  exam  breast  specimen 
X-ray  exam  breast  specimen 
X-ray  exam  of  txxty  section  .. 
X-ray  exan-i  of  body  section   .., 
X-ray  exam  of  body  section  .., 
Complex  body  section  x-ray  .., 
Complex  txxly  section  x-ray  ... 
Complex  body  section  x-ray  ... 
Complex  txxty  section  x-rays  , 
Complex  txxty  section  x-rays  , 
Complex  txxjy  section  x-rays  . 

CineVideo  x-rays  , 

Cinevideo  x-rays 

Cine/video  x-'ays 

Cine,  video  x-'ays  add-on  

Cine,'video  x-'ays  add-on  

CineVideo  x-rays  add-on  

X-ray  consultation  

X-ray  exam   dry  process  

Special  x-ray  contrast  study  ... 

Ct  scan  for  localization  

Ct  scan  for  localization  

C!  scar  for  localization  

Ct  scan  for  needle  biopsy  

Ct  scar  for  needle  biopsy  

Ct  scar  for  needle  biopsy  

Ct  guide  for  tissue  ablation  .... 
Ct  guide  fo'  tissue  ablation  .... 
Cl  guide  for  tissue  ablation  .... 
Ct  scan  for  therapy  guide 

Ct  scan  for  therapy  guide     

Ct  scan  for  therapy  guide    

3d'holograph  reconstr  add-on 
3ct'holograph  reconstr  add-on 
3d,'holograph  reconstr  add-on 

CAT  scan  follow-up  study  

CAT  scan  follow-up  study  

CAT  scan  follow-up  study  

Mr  spectroscopy    

Mr  spectroscopy  

M'  spectroscopy  

Mr  guidance  for  needle  place 
Mr  guidance  for  needle  place 
Mr  guidance  for  needle  place 

Mn  for  tissue  ablation     

Mn  for  tissue  ablation  

Mri  for  tissue  ablation  

Magnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 

Us  for  tissue  ablation   

Us  for  tissue  ablation   

Us  for  tissue  abiation   

Fluoroscopic  procedure 


Physician 

work 

RVUs= 


Non-fadl- 
ity  PE 
RVUs 


Facilrty 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-(adl- 
ity  Total 


Facility 
total 


0.70 
0.00 
0.87 
0.87 
0.00 
0.70 
0.70 
0.00 
1.62 
1^ 
0.00 
1.62 
1.62 
0.00 
1.58 
1.58 
0.00 
0.56 
0.56 
0.00 
0.16 
0.16 
0.00 
0.58 
0.58 
0.00 
0.58 
0.58 
0.00 
0.58 
0.58 
0.00 
0.38 
0.38 
0.00 
0.27 
0.27 
0.00 
0.00 
0.00 
0.00 
1.20 
1.20 
0.00 
1.15 
1.15 
0.00 
3.98 
3.98 
0.00 
0.85 
0.85 
0.00 
0.16 
0.16 
0.00 
0.97 
0.97 
0.00 
■^1.39 
-I-1.39 
-hO.OO 
1.49 
1.49 
0.00 
4.23 
4.23 
0.00 
1.59 
1.59 

o'.oo 

0.00 
0.00 
000 
0.00 


0.23 
1.04 
1.58 
0.29 
1.29 
1.45 
0.23 
1.22 
18.02 
0.55 
17.47 
24.25 
0.54 
23.71 
7.63 
0.53 
7.10 
1.48 
0.19 
1.29 
0.47 
0.05 
0.42 
1.43 
0.19 
1.24 
1.60 
0.19 
1.41 
1.92 
0.20 
1.72 
1.17 
0.13 
1.04 
0.86 
0.09 
0.77 
0.00 
0.42 
0.00 
6.60 
0.41 
8.19 
8.58 
0.39 
8.19 
9.51 
1.32 
8.19 
3.21 
0.28 
2.93 
3.56 
0.06 
3.51 
3.80 
0.33 
"3.47 
11.55 
0.48 
11.07 
11.62 
0.51 
11.11 
12.52 
1.41 
11.11 
11.64 
0.53 
11.11 
0.00 
000 
0,00 
0.00 


0.23 
NA 
NA 

0,29 
NA 
NA 

0.23 
NA 
NA 

0  55 
NA 
NA 

0.54 
NA 
NA 

0.53 
NA 
NA 

0.19 
NA 
NA 

0.05 
NA 
NA 

0.19 
NA 
NA 

0.19 
NA 
NA 

0.20 
NA 
NA 

0  13 
NA 
NA 

0.09 
NA 

0,00 
NA 

0.00 
NA 

0.41 
NA 
NA 

0.39 
NA 
NA 

1  32 
NA 
NA 

0.28 
NA 
NA 

0.05 
NA 
NA 

0.33 

NA 

11.55 

0.48 

11.07 

NA 

0.51 
NA 
NA 

1.41 
NA 
NA 

0.53 
NA 

0.00 

0.00 

0.00 

0.00 


0.04 
0.06 
0.11 
0.04 
007 
0,11 
0.04 
0.07 
099 
008 
0,91 
1.31 
0,08 
1.23 
0.48 
0.11 
0.37 
0.11 
0.04 
0.07 
0.03 
0.01 
0.02 
0.11 
0.04 
0.07 
0.12 
0.04 
0.08 
0.15 
0.04 
0.11 
0.08 
002 
0,06 
0.06 
0.01 
0.05 
0,00 
0.02 
000 
0.49 
0.07 
0.42 
048 
0.06 
0.42 
1.67 
0.22 
1.45 
0.21 
0.05 
0.16 
0.19 
0.01 
0.18 
0.23 
0.05 
0.18 
0.66 
0.07 
0.59 
0.63 
0.08 
0.55 
1.78 
0.23 
1.55 
0.67 
0.08 
0.59 
0.00 
000 
0.00 
0,00 


Global 


0.97 

0.97 

XXX 

1.10 

NA 

XXX 

2.56 

NA 

XXX 

1.20 

1.20 

XXX 

1.36 

NA 

XXX 

2.26 

NA 

XXX 

0  97 

0.97 

XXX 

1.29 

NA 

XXX 

20  63 

NA 

XXX 

2.25 

2.25 

XXX 

18.38 

NA 

XXX 

27,18 

NA 

XXX 

2,24 

2.24 

XXX 

24,94 

NA 

XXX 

9.69 

NA 

XXX 

2.22 

2.22 

XXX 

7.47 

NA 

XXX 

2.15 

NA 

XXX 

0.79 

0.79 

XXX 

1.36 

NA 

XXX 

0.66 

NA 

XXX 

0.22 

0.22 

XXX 

0.44 

NA 

XXX 

2.12 

NA 

XXX 

0.81 

0.81 

XXX 

1.31 

NA 

XXX 

2.30 

NA 

XXX 

0.81 

0.81 

XXX 

1.49 

NA 

XXX 

2.65 

NA 

XXX 

0.82 

0.82 

XXX 

1.83 

NA 

XXX 

1,63 

NA 

XXX 

0.53 

0.53 

XXX 

1.10 

NA 

XXX 

1.19 

NA 

77/ 

0.37 

0.37 

zzz 

0.82 

NA 

777 

0.00 

0.00 

XXX 

044 

NA 

XXX 

0.00 

0,00 

XXX 

10.29 

NA 

XXX 

1.68 

1.68 

XXX 

8.61 

NA 

XXX 

10.21 

NA 

XXX 

1.60 

1.60 

XXX 

8.61 

NA 

XXX 

15.16 

NA 

XXX 

5.52 

5.52 

XXX 

9.64 

NA 

XXX 

4.27 

NA 

XXX 

1.18 

1.18 

XXX 

3.09 

NA 

XXX 

3.91 

NA 

XXX 

0.22 

0.22 

XXX 

3.69 

NA 

XXX 

5.00 

NA 

XXX 

1.35 

1.35 

XXX 

3.65 

NA 

XXX 

13.60 

13.60 

XXX 

1.94 

1.94 

XXX 

11.66 

11.66 

XXX 

13,74 

NA 

XXX 

2.08 

2.08 

XXX 

11.66 

NA 

XXX 

18.53 

NA 

XXX 

5.87 

5.87 

XXX 

12.66 

NA 

XXX 

13.90 

NA 

XXX 

2.20 

2.20 

XXX 

11.70 

NA 

XXX 

0.00 

0.00 

XXX 

000 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00  1 

0.00  1 

XXX 

'  CPT  codes  and  descriptions  only  are  copyright  2003  American  Medical  Association.  All  Rights  Resefved  Applicat)le  FARS/DFARS  Apply, 
^Copynght  2003  Amencan  Dental  Association,  All  nghts  reserved, 
^♦Indicates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT-, 
HCPCS' 


MOD       Status 


Description 


76496 

76496 

76497 

76497 

76497 

76498 

76498 

76498 

76499 

76499 

76499 

76506 

76506 

76606 

76511 

76511 

76511 

76512 

76512 

76512 

76513 

76513 

76513 

76514  . 

76514  . 

76514 

76516 

76516 

76516 

76519 

76519  . 

76519  . 

76529 

76529 

76529 

76536  . 

75536  . 

76536  . 

76604 

76604 

76604 

76645 

76645 

76645 

76700 

76700 

76700 

76705 

76705  . 

76705 

76770 

76770  . 

76770  . 

76775 

76775 

76775 

76778 

76778 

76778  . 

76800 

76800 

76800 

76801 

76801 

76801 

76802 

76802 

76802 

76805 

76805  , 

76805  . 

76810  . 
76810 
76810 

76811  .. 


26 

TC 

26 
TC 


26 

TC 


26 


26  . 

|tc 


26 

TC 

26 
TC 


26 

TC 


26  . 
TC 


26  . 
TC 


26 
TC 


26 
TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TC 


26  .... 
TC  ... 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


25 

A 

TC 

A 

A 

26  ;.... 

A 

TC  .... 

A 

A 

26 

A 

TC     .. 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC      .. 

A 

A 

26 

A             1 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 
A 

Ruoroscopic  procedure 
Fluoroscopic  procedure 

Ct  procedure   

'  Ct  procedure  

Ct  procedure  

Mn  procedure  

Mn  procedure  

Mn  procedure  

Radiographic  pnDcedure 
Radiographic  procedure 
Radiographic  proceOure 
Echo  exam  of  head 

Echo  exarri  of  head    

Echo  exam  of  head  

Echo  exam  of  eye   

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye   

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 
Echo  exam  of  eye 


water  batti 

water  batti 
water  bath 
thickness  -. 
thicKness  .. 
thickness  .. 


Us  exam  of  head  and  neck 
Us  exam  of  head  and  neck 
Us  exam  of  head  and  neck 
Us  exam  chest  b-scan    ... 

Us  exam,  chest  b-scan   

Us  exam,  chest  b-scan  

Us  exam,  breast(S)  ....'. , 

Us  exam,  breast(s)  

Us  exam  breast(si    

Us  exam  abdom.  complete 
Us  exam,  atxlom.  complete 
Us  exam  atxlom,  complete 

Echo  exam  of  atxlomen  

Echo  exam  of  atxlomen  

Echo  exam  of  atxiomen  

Us  exam  atxio  back  wall 
Us  exam  atxio  back  wall 
Us  exam  atxlo  back  wall 
Us  exam  abdo  back  wall.  Iim 
Us  exam  abdo  back  wall.  Iim 
Us  exam  abdo  back  wall.  Iim 
Us  exam  Kioney  transplant  ... 
Us  exam  wdney  transplant  ... 
Us  exam  kidney  transpUnt  ... 

Us  exam,  spinal  canal  

Us  exam  spinal  canal 

Us  exam,  spinal  canal  

Ob  us  <  14  wks,  single  fetus 
Ob  us  <  14  wks,  single  fetus 
Ob  us  <  14  wks  single  fetus 
Ob  us  <  14  wks.  addl  fetus  .. 
Ob  us  <  14  wks.  addl  fetus  .. 
Ob  us  <  14  wks  addl  fetus  .. 
Ob  us  >/=  14  wks,  sngi  fetus 
Ob  us  >/=  14  wks,  sngi  fetus 
Ob  us  >/=  14  wks,  sngi  fetus 
Ob  us  Ws  14  wks.  addl  fetus 
Ob  us  >/=  14  wks,  addl  'etus 
Ob  us  >/=  14  wks,  addl  fetus 
Ob  us,  detailed,  sngi  fetus  ... 


comp 

comp 
comp 


Physician 

work 

RVUs3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.63 

0.63 

0.00 

0.93 

0.93 

0.00 

0.66 

0.66 

0.00 

0.66 

0.66 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.57 

0.57 

0.00 

0.56 

0.56 

0.00 

0.55 

0.55 

0.00 

0.54 

0.54 

0.00 

0.81 

0.81 

0.00 

0.59 

0.59 

0.00 

0.74 

0.74 

0.00 

0.58 

0.58 

0.00 

0.74 

0.74 

0.00 

1.12 

1.12 

0.00 

0.98 

0.98 

0.00 

0.83 

0.83 

0.00 

0.98 

0.98 

0.00 

0.97 

0.97 

0.00 

1.89 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


000 

000 

000 

000 

000 

0.00 

000 

000 

0,00 

000 

000 

1-66 

0.25 

1.41 

1.10 

0.41 

0.69 

1.03 

0.30 

0.73 

1.11 

0.30 

0.81 

0.14 

0.08 

0.06 

0.74 

0.25 

049 

0.83 

0.25 

058 

0.78 

0.25  I 

0.53 

1.60 

0.19 

1.41 

1.47 

0.18 

1.29 

1.22 

0.18 

1.04 

2.22 

0.27 

1.95 

1.61 

0.20 

1.41 

2.20 

0.25 

1.95 

1.60 

0.19 

1.41 

2.20 

0.25 

1.95 

1.76 

0.35 

1.41 

2.43 

0.35 

2.08 

1.33 

0.29 

1.04 

2.43 

0.35 

208 

1.39 

0.35 

1.04 

4.16 


000 
000 
000 
0.00 
000 
000 
0.00 
000 
0,00 
0.00 
0.00 
NA 
0.25 
NA 
NA 

0.41 
NA 
NA 

0.30 
NA 
NA 

0.30 
NA 
NA 

0.08 
NA 
NA 

0.25 
NA 
NA 

0.25 
NA 
NA 

0  25 
NA 
NA 

0.19 
NA 
NA 

0  18 
NA 
NA 

0.18 
NA 
NA 

0.27 
NA 
NA 

0,20 
NA 
NA 

0.25 
NA 
NA 

0.19 
NA 
NA 

0.25 
NA 
NA 

0-35 
NA 
NA 

0.35 
NA 
NA 

0.29 
NA 
NA 

0.35 
NA 
NA 

0  35 
NA  I 

naI 


^  C^vnfhr?^'?  Tr^X°'ZT  r  '=°*'^"9''' 2003  Amencan  Medical  As«^,at»n  All  Rights  Reserved.  Applcabte  FARS/DFARS  Appfy, 

'Oopynght  20(^3  Amencan  Dental  Association  All  rights  reserveo  ^^ 

'♦Indicates  RVUs  are  r.ot  'jsed  tor  Medicare  cayment 


0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.12 

0.04 

0.08 

0.09 

0.02 

0.07 

0.11 

0.01 

0.10 

0.11 

0.01 

0.10 

0.02 

0.01 

0.01 

0.08 

0.01 

0.07 

0.08 

0.01 

0.07 

0.09 

001 

0.08 

0.10 

0.02 

0.08 

0.09 

0.02 

0.07 

0.10 

0.04 

0.06 

0.16 

0.05 

0.11 

0.12 

0.04 

0.08  I 

0.15 

0.04 

0.11 

0.12 

0.04  I 

0  08 

0.15 

0.04 

0.11 

0.13 

0.05 

0.08 

0.17 

0.05 

0.12 

0.17 

0.05  : 

0.12  i 
0.17 
0.05 
0.12 
0.30 
0  08 
0.22  I 
0.61  I 


Non-fadl- 
itv  Total 


Facility 
total 


0.00 

0.00 

0.00 

0.00  : 

0.00 

0.00  I 

0.00  I 

0.00 

0.00 

0.00 

0.00 

2.41 

0.92 

1,49 

2.12 

1.36 

0,76 

1.80 

097 

083 

1.88 

0.97 

0.91 

033 

0.26 

0.07 

1.36 

0.80 

056 

1  45 

0.80 

0.65  I 

1.44 

0.83 

0.61 

2.26 

0.77 

1  49 

2.11 

0.75 

1.36 

1  86 

0.76 

1.10 

3  19 

1.13 

2.06 

2.32 

0.83 

1  49 

3.09 

1.03 

2.06 

2.30  j 

0.81  ' 

1.49 

3.09 

1.03 

2.06 

3.01 

1.52 

1.49 

3.58 

1.38 

2.20 

2,33 

1  17 

1  16 

3.58 

1  38 

2.20 

2.66 

1.40 

1.26 

666 


000 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
0-00 
000 
NA 

0  92 
NA 
NA 

1  36 
NA 
NA 

097 
NA 
NA 

0.97 
NA 
NA 

0,26 
NA 
NA 

080 
NA 
NA 

080 
NA 
NA 

0-83 
NA 
NA 

0  77 
NA 
NA 

0-75 
NA 
NA 

0-76 
NA 
NA 

1-13 
NA 
NA 

0  83 
NA 
NA 

1  03 
NA 
NA 

081 
NA 
NA 

1.03 
NA 
NA 

1.52 
NA 
NA 

1  38 
NA 
NA 

1.17 
NA 
NA 

1.38 
NA 
NA 

1  40 
NA 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

222 

722 

ZZ2 

XXX 

XXX 

XXX 

222 

Z22 

122 

XXX 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS- 


MOD       Status 


Descnption 


Physician 

work 

RVUs3 


76811  .... 

26  . 

A 

76811  .... 

TC  . 

A 

76812  .... 

A 

76812  .... 

26  

A 

76812  .. 

TC  .... 

A 

76815 

A 

76815   . 

26  

A 

76815  . 

TC  .... 

A 

76816  .. 

A 

76816   . 

26  

A 

76816 

TC 

A 

76817  . 

A 

76817  .... 

26  

A 

76817  ... 

TC  .... 

A 

76818 

A 

76818  .. 

'  26 

A 

76818  .. 

TC  .... 

A 

76819  .. 

A 

76819 

26 

A 

76819 

TC 

A 

76825  . 

A 

76825  . 

26  

A 

76825   . 

TC  .... 

A 

76826   . 

A 

76826 

26  

A 

76826 

TC  .... 

A 

76827  .  . 

A 

76827  .... 

26  

A 

76827 

TC  .... 

A 

76828 

A 

76828 

26 

A 

76828 

TC 

A 

76830 

A 

76830 

26  

A 

76830   . 

TC  .... 

A 

76831   . 

A 

76831  ... 

26  

A 

76831  . 

TC  .... 

A 

76856 

A 

76856   . 

26  

A 

76856  ... 

TC  .... 

A 

76857  .... 

A 

76857  ... 

26  

A 

76857  ... 

TC  .... 

A 

76870  . , 

A 

76870 

26  

A 

76870   , 

TC  .... 

A 

76872 

A 

76872  .  . 

26  

A 

76872   . 

TC  .... 

A 

76873  . 

A 

76873  .  . 

26  

A 

76873  ... 

TC  .... 

A 

76880 

A 

76880 

26  

A 

76880  .. 

TC  .... 

A 

76885 

A 

76885 

26  

A 

76885 

TC 

A 

76886 

A 

76886 

26 

A 

76886 

TC  . 

A 

76930 

A 

76930 

26  

A 

76930 

TC  .... 

A 

76932  .  . 

A 

76932  .  .. 

26 

A 

76932  .. 

TC  .... 

A 

76936 

A 

76936  .. 

26  

A 

76936 

TC  .... 

A 

76937  .... 

A 

76937  .... 

26  

A 

76937  .. 

TC  .... 

A 

76940   . 

A 

Ob  us.  OetaileO  sngi  fetus  ... 

Ob  us.  detailea.  sng!  fetus  ... 
i  Ob  us,  detailed,  addl  fetus  ... 
I  Ob  us.  detailed,  addi  fetus  ... 
j  Ob  us,  detailed,  addl  fetus  ... 
I  Ob  us,  limited,  fetus(s) 

Ob  us,  limited,  tetusis)  

Ob  us,  limited,  fetus(s)  

Ob  us,  follow-up,  pe''  fetus  ... 
'  Ob  us.  follow-up  per  fetus  ... 

Ob  us.  follow-up  per  fetus  ... 

Transvaginal  us  obstetnc  .... 

Transvaginal  us,  obstetnc  .... 

Transvaginal  us,  obstetnc  .... 
I  Fetal  biophys  profile  w.'nst  ... 
1  Fetal  biophys  profile  w/nst  ... 

Fetal  biophys  profile  w/nst  ... 
:  Fetal  biophys  profii  w'o  nst  .. 

Fetal  biophys  profil  w,o  nst  .. 

Fetai  biophys  profil  w'o  nst  .. 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetai  heart  

Echo  exam  o*  fetai  heart  , 

Echo  exam  of  fetal  heart  , 

I  Echo  exam  of  fetal  heart  , 

Echo  exam-  o'  fetal  heart , 

Echo  exam  o'  fetal  heart  , 

Echo  exam  o'  fetai  heart  , 

Echo  exam  o'  fetal  heart  , 

j  Echo  Gxam  o'  fetai  heart  

Echo  exam  of  fetal  heart    

Echo  exam  of  fetal  hear;      ,,. 

Transvaginal  us,  non-ob 

Transvaginal  us,  non-ob 
I  Transvaginal  us   non-ob  

Echo  exam,  uterus       

'  Echo  exam,  uterus      

Echo  exam   uterus      

Us  exam,  pelvic  complete  .... 

Us  exam,  pelvic,  complete  ,,.. 

Us  exam  pelvic,  complete  .... 

Us  exam  pelvic,  limited 

Us  exan-i,  pelvic,  limited  

Us  exam,  peivic,  limited  

Us  exam,  scrotum  

Us  exam,  scrotum  

Us  exam,  scrotum  

Us,  transrectal  

Us,  transrectal   

Us,  transrectal  

Echograp  trans  r   pros  study  . 

Echograp  trans  r   pros  study  . 

Echograp  trans  r  pros  study  . 

Us  exam,  extremity  

Us  exam,  extremity   

Us  exam,  extremity    

Us  exam  infant  hips,  dynamic 

Us  exam  infant  hips,  dynamic 

Us  exam  infant  hips  dynamic 

Us  exam  infant  hips  static  .... 

Us  exam  infant  hips  static  .... 

Us  exam  infant  hips,  static  .... 

Echo  guide  cardiocentesis  ... 

Echo  guide,  cardiocentesis  ... 

Echo  guide   ca'diocentesis   ... 

Echo  guide  for  hear  biopsy  .. 

Echo  guide  for  hear;  biopsy  .. 

Echo  guide  for  heart  biopsy  .. 

Echo  guide  for  artery  repair  .. 

Echo  guide  for  artery  repair  .. 

Echo  guide  for  artery  repair  .. 

Us  guide,  vascular  access  .... 

Us  guide,  vascular  access  .... 

Us  guide  vascula'  access  .... 

Us  guide,  tissue  aolation  


Non-taal- 
ity  PE 
RVUs 


Facility 

PE  RVUs 


Mal- 
practice 

RVUs 


Nofi-fadl- 
ity  Total 


1.89 
0.00 
1.77 
1.77 
0.00 
0.65 
0.65 
0.00 
0.85 
0.85 
0.00 
0.75 
0.75 
0.00 
1.04 
1.04 
0.00 
0.77 
0.77 
0.00 
1.66 
1.66 
0.00 
0.83 
0.83 
0.00 
0.58 
0.58 
0.00 
0.56 
0.56 
0.00 
0.69 
0.69 
0.00 
0.72 
0.72 
0.00 
0.69 
0.69 
0.00 
0.38 
0.38 
0.00 
0.64 
0.64 
0.00 
0.69 
0.69 
0.00 
1.54 
1.54 
0.00 
0.59 
0.59 
0.00 
0.74 
0.74 
0.00 
0.62 
0.62 
0.00 
067 
0.67 
0.00 
0.67 
0.67 
0.00 
1.98 
1.98 
0.00 
0.30 
0.30 
0.00 
1.99 


0.56 

350 

1.68 

064 

■  04 

•,.64 

0.23 

1.41 

1.42 

0.32 

1.10 

1.79 

0.28 

1.51 

2.00 

0.40 

1.60 

1.89 

0.29 

1.60 

2.57 

0.62 

1.95 

1.00 

0.30 

0.70 

1.93 

0.22 

1.71 

1.32 

0.22 

1.10 

1.74 

0.23 

1.51 

1.77 

0.26 

1.51 

1.74 

0.23 

1.51 

1.71 

0.13 

1.58 

1.72 

0.21 

1.51 

2.10 

0.23 

1.87 

2.59 

0.51 

2.08 

1.61 

0.20 

1.41 

1.76 

0.25 

1.51 

1.62 

0.21 

1.41 

1.77 

0.26 

1.51 

1.77 

0.26 

1.51 

6.90 

0.66 

6.24 

0.48 

0.10 

0.38 

2.16 


0.66 
NA 
NA 

064 
NA 
NA 

0.23 
NA 
NA 

0  32 
NA 
NA 

028 
NA 
NA 

040 
NA 
NA 

0  29 
NA 
NA 

0  62 
NA 
NA 

0.30 
NA 
NA 

022 
NA 
NA 

0.22 
NA 
NA 

0.23 
NA 
NA 

0.26 
NA 
NA 

0  23 
NA 
NA 

0.13 
NA 
NA 

0.21 
NA 
NA 

0  23 
NA 
NA 

0  51 
NA 
NA 

0  20 
NA 
NA 

0.25 
NA 
NA 

0.21 
NA 
NA 

0  26 
NA 
NA 

0.26 
NA 
NA 

C66 
NA 
NA 

0.10 
NA 
NA 


0.18 
043 
0  55 
0.14 
0.41 
010 
002 
0  08 
008 
0  02 
006 
0  06 
0  02 
006 
0  15 
005 
0.10 
0.12 
0.02 
0.10 
0.18 
0.07 
0.11 
0.09 
0.04 
0.05 
0  14 
0.02 
0.12 
0.10 
002 
008 
0.14 
0.04 
0.10 
0.12 
0.02 
0.10 
0.14 
004 
010 
008 
0.02 
0.06 
0.14 
0.04 
0.10 
0.15 
0.05 
0.10 
0.26 
0.10 
0.16 
0.12 
004 
008 
0.14 
0.04 
0.10 
0.12 
0.04 
008 
0.12 
0.02 
0.10 
0.12 
0.02 
0.10 
0.47 
0.13 
0.34 
0.15 
0.05 
0.10 
0.42 


2.73 
3.93 
4.00 
2.55 
1.45 
2.39 
0.90 
1.49 
235 
1.19 
1.16 
262 
1  05 
1.57 
3.19 
1.49 
1.70 
2.78 
1.08 

1  70 
4.41 
2.35 
2.06 
1.92 
1.17 
0.75 

2  65 
0.82 
1.83 
1.98 
080 
1  18 
2.57 
0.96 
1.61 
2.61 
1.00 
1.61 
2.57 
0.96 
1.61 
2.17 
053 
1  64 
250 
089 
1.61 
2.94 
0.97 
1.97 
4.39 
2.15 
224 
2.32 
0.83 
1.49 
2.64 
1.03 
1.61 
2.36 
0.87 
1  49 
2.56 
0.95 
1.61 
2.56 
0.95 
1.61 
9.35 
2.77 
6.58 
0.93 
0.45 
0.48 
4.57 


2.73 
NA 
NA 

2.55 
NA 
NA 

0.90 
NA 
NA 

1.19 
NA 
NA 

*  05 
NA 
NA 

1.49 
NA 
NA 

1.08 
NA 
NA 

2.35 
NA 
NA 

1.17 
NA 
NA 

0.82 
NA 
NA 

080 
NA 
NA 

0.96 
NA 
NA 

1.00 
NA 
NA 

0.96 
NA 
NA 

0.53 
NA 
NA 

0.89 
NA 
NA 

0.97 
NA 
NA 

2.15 
NA 
NA 

0.83 
NA 
NA 

1.03 
NA 
NA 

0.87 
NA 
NA 
0.95 
NA 
NA 

0.95 
NA 
NA 

2.77 
NA 

NA 

0.45 

NA 

NA 


XXX 

XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 


'  CPT  codes  and  descriptions  only  are  copyright  2003  Amencan  Medical  Assoaation  All  Rights  Resen/ed  ApplicaWe  FARS/DFARS  Apply. 

^Copynghi  2003  Amencar  Dental  Association  All  nghts  reserved 
3 vindicates  RVUs  are  not  jsec  for  Medicare  payment. 


63352  Federal  Register/ Vol.  68.  No.  216 /Friday,  November  7,  2003 /Rules  and  Regulations 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOO       Status 


Descnption 


76940 

26  . 

A 

76940 

TC   . 

A 

76941 

A 

76941  . 

26  

A 

76941  . 

TC  .  . 

A 

76942 

A 

76942 

26  . ... 

A 

76942 

TC  ... 

A 

76945  .. 

A 

76945 

26 

A 

76945 

TC 

A 

76946 

A 

76946 

26   . 

A 

76946  ... 

TC  .... 

A 

76948  .... 

A 

76948 

'26  

A 

76948 

TC   . 

A 

76950 

A 

76950 

26 

A 

76950 

TC 

A 

76965 

A 

76965 

26  .. 

A 

76965 

TC   . 

A 

76970 

A 

76970 

26 

A 

76970  .... 

TC  .... 

A 

76975  .... 

A 

76975  ... 

26  . 

A 

76975 

TC  .. 

A 

76977 

A 

76977  ... 

26  

A 

76977  .. 

TC  .... 

A 

76986 

A 

76986 

26  

A 

76986  .. 

TC  .. 

A 

76999  . 

C 

76999 

26 

C 

76999 

TC  ... 

C 

77261  .... 

A 

77262  ....^ 

A 

77263  .... 

A 

77280  .... 

A 

77280 

26 

A 

77280 

TC   . 

A 

77285  .... 

A 

77285  ... 

26 

A 

77285  ... 

TC  .... 

A 

77290  .. 

A 

77290 

26 

A 

77290 

TC   , 

A 

77295 

A 

77295   . 

26 

A 

77295  .... 

TC  .... 

A 

77299  ... 

C 

77299 

26 

C 

77299 

TC  , 

C 

77300 

A 

77300   . 

26 

A 

77300  ... 

TC  .... 

A 

77301  .... 

A 

77301   . 

26  . 

A 

77301 

TC 

A 

77305  . 

A 

77305  . 

26  

A 

77305  ... 

TC  .... 

A 

77310  .... 

A 

77310 

26  

A 

77310 

TC   . 

A 

77315  ... 

A 

77315  .... 

26  

A 

77315 

TC  .  . 

A 

77321   .. 

A 

77321  .... 

26  

A 

77321  ... 

TC  ... 

A 

77326  ... 

A 

Us  guide,  tissue  atjiation  

Us  guide  tissue  .=ibiation  

Echo  guide  for  transfusion  

Echo  guide  for  transfusion  

Echo  guide  for  transfusion  

Echo  guide  'or  biopsy      

Echo  guide  'or  biopsy      

Echo  guide  for  biopsy     

Echo  guide,  villus  sampling  .... 
Echo  guide  villus  sampling  .... 
Echo  guide,  villus  sampling  .... 
Echo  guide  'or  amniocentesis 
Echo  guide  for  amniocentesis 
Echo  guide  for  amniocentesis 

Echo  guide  ova  aspration  

Echo  guide,  ova  aspiration 

Echo  guide,  ova  aspiration 

Echo  guidance  'aoiotherapy  . 
Echo  guidance  'adiotherapy  .. 
Echo  guidance  radiotherapy  .. 
Echo  guidance  radiotherapy  .. 
Echo  guidance  radiotherapy  .. 
Echo  guidance  raoiotherapy  .. 

Uftrasound  exam  follow-up 

Ultrasound  exam  follow-up , 

Ultrasound  exam  follow-up , 

Gl  enooscopic  ultrasound   , 

Gl  endoscopic  ultrasound  

Gl  endoscopic  ultrasound  , 

Us  bone  density  measure  ....... 

'  Us  bone  density  measure  , 

Us  bone  density  measure  

Ultrasound  guide  mtraoper 

Ultrasound  guide  intraoper  

Ultrasound  guide  intraoper 

Echo  examination  procedure  .. 
Echo  examination  procedure   .. 
Echo  examination  procedure 
Radiation  therapy  planning 
Radiation  therapy  planning 

Radiation  therapy  planning   

Set  radianon  therapy  'leid  

Set  'adiation  therapy  field  

Set  'adiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Radiation  therapy  planning  

Radiation  therapy  planning   

Radiation  therapy  planning  

Radiation  therapy  dose  plan  ... 
Radiation  therapy  dose  plan  ... 
Radiation  therapy  dose  plan  ... 
Radiotherapy  dose  plan  imn  .. 
Radiotherapy  oose  plan  imrt  .. 
Radiotherapy  dose  plan  imrt  .. 

Teletx  isodose  plan  simple 

Teletx  isodose  plan  simple 

Telebt  isodose  plan  simple 
Teletx  isodose  plan  mterrned 
Teletx  isodose  plan  mterrned 
"''eletx  isodose  plan  mterrned 
Teletx  isodose  plan  complex    . 
Teletx  isodose  plan  complex  ... 
Teletx  isodose  plan  complex  ... 

Special  teletx  port  plan    

Speaal  teletx  port  plan 

Special  teletx  port  plan  

B.'achytx  isodose  calc  simp 


Physician 

wofk 

RVUs3 


1.99 

0.00 

1.33 

1.33 

0.00 

0.67 

0.67 

0.00 

0.67 

0.67 

0.00 

0.38 

0.38 

0.00 

0.38 

0.38 

0.00 

0.58 

0.58 

0.00 

1.33 

1.33 

0.00 

0.40 

0.40 

0.00 

0.81 

0.81 

0.00 

0.05 

0.05 

0.00 

1.19 

1.19 

0.00 

0.00 

0.00 

0.00 

1.38 

2.10 

3.12 

0.70 

0.70 

0.00 

1.04 

1.04 

0.00 

1.55 

1.55 

0.00 

4.54 

4.54 

0.00 

0.00 

0.00 

0.00 

0.62 

0.62 

0.00 

7.95 

7.95 

0.00 

0.70 

0.70 

0.00 

1.04 

1.04 

0.00 

1.55 

1.55 

0.00 

0.94 

0.94 

0.00 

0.92 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.65 

1.51 

2.00 

048 

1  52 

2.77 

0.22 

2.55 

1.75 

0.23 

1.52 

1.65 

0.14 

1.51 

1.64 

0.13 

1.51 

1  48 

0.19 

1.29 

5.96 

0.44 

5.52 

1.17 

0.13 

1.04 

1.79 

0.28 

1.51 

083 

0.02 

0.81 

3.01 

041 

260 

0.00 

000 

000 

052 

0.76 

1.12 

3.67 

0.23 

344 

586 

0.34 

5.52 

6.95 

050 

6.45 

29.16 
1  46 

27,70 
000 
000 
000 
1.53 
0.20 
1.33 

30.26 
256 

27  70 
2.07 
0.23 
1.84 
2.65 
0.34  ' 
2.31  ' 
3.14 
0.50 
264 
4.32 
0.31 
4.01 
264 


0.65 

NA 

NA 

0.48 

NA 

NA 

0.22 

NA 

NA 

0.23 

NA 

NA 

0.14 

NA 

NA 

0.13 

NA 

NA 

0.19 

NA 

NA 

0.44 

NA 

NA 

0.13 

NA 

NA 

0.28 

NA 

NA 

0.02 

NA 

NA 

0.41 

NA 

0.00 

000 

0.00 

0.52 

0.76 

1.12 

NA 

0.23 

NA 

NA 

0.34 

NA 

NA 

0.50 

NA 

NA 

1.46 

NA 

000 

000 

000 

NA 

0,20 

NA 

NA 

256 

NA 

NA 

0.23 

NA 

NA 

034 

NA 

NA 

050 

NA 

NA 

0.31 

NA 

NA 


^r^v^p,^^^"^"°n  "^T  '°°''"^'''  ^°°^  *™"'=^"  "^^"^  As«x:iat>on  All  flights  Reserved  Apc„caWe  FARS/DFARS  Apply 

CopyngW  2003  Amencan  Denial  Assoaation   All  nghts  reserved  -^  o  -vvy 

'♦Indicates  RVUs  are  not  usee  tor  Medicare  payment 


0.13 

0.29 

0.15 

0.07 

0.08 

0.15 

0.05 

0.10 

0.12 

0.04 

0.08 

0.11 

0.01 

0.10 

0.12 

0.02 

CIO 

0.11 

0.04 

0.07 

0.37 

0.08 

0.29 

0.08 

0.02 

0.06 

0.14 

0.04 

0.10 

0.06 

0.01 

0.05 

0.22 

0.08 

0.14 

0.00 

0.00 

0.00 

0.07 

0.11 

0.16 

0.22 

0.04 

0.18 

0.35 

0.05 

0.30 

0.42 

0.07 

0.35 

1.69 

0.22 

1.47 

0.00 

0.00 

000 

0.11 

0.04 

0.07 

1.69 

0.22 

1.47 

015 

0.04 

0.11 

0.18 

0.05 

C.13 

0.21 

0.07 

0.14 

0.25 

0.05 

0.20 

0.18 


Non-facil- 
ity Total 


Facility 
total 


2.77 

1.80 

3.48 

1.88 

1.60 

3.59 

0.94 

2.65 

2.54 

0.94 

1.60 

2.14 

0.53 

1.61 

2.14 

053 

1,61 

2  17 

0.81 

1,36 

7.66 

1.85 

5.81 

i  65 

0.55 

1.10 

2.74 

1.13 

1.61 

0.94 

0.08 

0.86 

4.42 

1.68 

2.74 

0.00 

0.00 

0.00 

1.97 

2.97 

4.40 

459 

097 

3.62 

7.25 

1.43 

5.82 

8.92 

2.12 

6.80 

35.39 

6.22 

29.17 

0.00 

000 

000 

2.26 

0.86 

1.40 

39.90 

10.73 

29.17 

2.92 

0.97 

1.95 

3.87 

1.43 

2.44 

4.90 

2.12 

2.78 

5.51 

1.30 

4.21 

374 


277 
NA 
NA 

1  88 
NA 
NA 

094 
NA 
NA 

094 
NA 
NA 

0.53 
NA 
NA 

0.53 
NA 
NA 

0  81 
NA 
NA 

1  85 
NA 
NA 

0.55 

NA 

NA 

1.13 

NA 

NA 

008 

NA 

NA 

1  68 

NA 

000 

000 

000 

1  97 

2.97 

440 

NA 

0  97 
NA 
NA 

1.43 
NA 
NA 

2.12 
NA 
NA 

622 
NA 

000 

000 

000 
NA 

086 
NA 
NA 
10  73 
NA 
NA 

097 
NA 
NA 

1.43 
NA 
NA 

2  12 
NA 
NA 

1  30 
NA 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Federal  Register /Vol.  68.  No.  216  Triday.  November  ".  2003 'Rule.s  and  Regulations  63353 


ADDENDUM  B.— REUVTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


MOD       Status 


Descnption 


77326 

26  

A 

77326 

TC  .... 

A 

77327  . 

A 

77327  .... 

26  

A 

77327  .... 

TC  .... 

A 

77328 

A 

77328 

26  

A 

77328  .. 

TC  .... 

A 

77331   . 

A 

77331  .... 

26  

A 

77331  .... 

TC  .... 

A 

77332 

A 

77332 

26  

A 

77332  .. 

TC  .... 

A 

77333  .... 

A 

77333 

26  

A 

77333 

TC 

A 

77334  , 

A 

77334 

26 

A 

77334 

TC  .... 

A 

77336 



A 

77370  , 

A 

77399 

C 

77399  ,. 

26  

C 

77399 

TC  .... 

C 

77401 

A 

77402 

A 

77403 

A 

77404 

A 

77406 

A 

77407 

A 

77408  .  . 

A 

77409  .... 

A 

77411   .. 

- 

A 

77412 

A 

77413   . 

A 

77414  .... 

A 

77416   . 

A 

77417 

A 

77418 

A 

77427  .... 

A 

77431  ... 

A 

77432  .... 

A 

77470  .... 

A 

77470  . 

26  

A 

77470  ... 

TC  ... 

A 

77499 

C 

77499  ... 

26  

C 

77489  .... 

TC  .... 

C 

77520  .... 

c 

77522  ... 

c 

77523  .... 

c 

77525  .... 

c 

77600  .... 

R 

77600  .... 

26 

R 

77600  .... 

TC  .... 

R 

77605  .... 

R 

77605  .... 

26  

R 

77605  .... 

TC  .... 

R 

77610  .... 

R 

77610  .... 

26  

R 

77610  .... 

TC  .... 

R 

77615  .... 

R 

77615  .... 

26 

R 

77615  .... 

TC  .... 

R 

77620  .... 

R 

77620  .... 

26 

R 

77620  .... 

TC  .... 

R 

77750  .... 

A 

irnM  .... 

26 

A 

777S0  .... 

TC  .... 

A 

77761  .... 

A 

77761  .... 

26 

A 

77761  „.. 

TC  .... 

A 

77762  .... 

A 

Brachytx  isodose  calc  simp  

Brachytx  isodose  calc  simp  

B'achytx  isodose  caic  mteim  .... 
Brachytx  isoOcse  calc  iniemi  .... 
Brachytx  isodose  calc  mterm  .... 
Brachytx  isodose  plan  compi  .... 
Brachytx  isodose  plan  compi  .... 
Brachytx  isodose  plan  compI  .... 

Special  radiation  dosimetry  

Special  radiation  dosimetry  

Special  radiation  dosimetry  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  
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Radium,  radioisotope  ttierapy 
Radiuni,  radioisotope  therapy 
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Thyroid,  single  uptake  
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Adrenal  nuclea'  imaging   

Adrenal  nuclear  imaging   
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Plasma  volume,  single   

Plasma  volume  single  

Rasma  volume,  multiple  

Plasma  volume,  multiple  

Plasma  volume,  multiple  

Red  cell  mass,  single    

Red  cell  mass,  single    

Red  cell  mass  single    

Red  cell  mass  multiple  

Red  cell  n^ss  multiple  

Red  cell  mass,  multiple  

Blood  volume  

Blood  volume 

Blood  volume         

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  kinetics  

Red  cell  survival  Kinetics 

Red  cell  survival  kinetics  

Red  cell  sequestrator    

Red  cell  sequestration  

Red  cell  sequestration   

Plasma  iron  turnover    

Plasma  iron  turnover      

Plasma  iron  turnover      

Radiciror  absorption  exam 
Raoioiron  absorption  exam  .. 
Radioiron  absorption  exam  .. 

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Total  body  iron  estimason 
Total  txxly  iron  estimation      . 
Total  body  iron  estimation  .... 

Spleen  imaging      

Spleen  imaging   

Spleen  imaging    

Platelet  survival  kinetics  

Platelet  survival,  kinetics  

Platelet  survival,  kinetics  

Platelet  survival     

Platelet  survival  

Platelet  survival  

Lymph  system  imaging   

Lymph  system  imaging   

Lymph  system  imaging  

Blood/lymph  nuclear  exam  ... 
Blood/lymph  nuclear  exam  ... 
Blood/lymph  nuclear  exam  ... 

Liver  imaging  

Liver  imaging  

Liver  imaging  

Uver  imaging  with  flow  

Liver  imaging  with  flow  

Liver  imaging  with  fk3w  

Liver  imaging  (30)  

Liver  imaging  j3D)  

Liver  imaging  (3D)  ...   

Liver  image  (3di  with  flow  .... 
Liver  image  (3di  with  flow 
Liver  image  i3di  with  flow 
Liver  and  spleen  imaging  


Non-faol- 
ity  PE 
RVUs 


Faalitv 
PE  RVUs 


Mai- 

D'actice 
RVUS 


Non-faci'- 

ify  ^ota; 


0.00 

000 
0.55 
055 
0.00 
0.75 
0.75 
000 
080 
080 
000 
0.19 
0  19 
000 
0.22 
0-22 
000 
0.23 
0.23 
0.00 
032 
0  32 
000 
045 
0  45 
0.00 
0.61 
061 
000 
064 
064 
0.00 
0.61 
0.61 
000 
033 
033 
000 
0  45 
045 
000 
041 
0.41 
000 
000 
053 
000 
0.40 
040 
000 
1.08 
1.08 
0.00 
0.61 
0.61 
0.00 
1.19 
1.19 
000 
000 
0.00 
0,00 
044 
044 
000 
0,51 
0.51 
0.00 
0.71 
0.71 
0.00 
0.95 
095 
0.00 
049 


000 
000 
222 
0.20 
202 
3.41 
0.26 

3  15 

4  32 

0  28 
404 
1.01 
007 
0.94 
263 
008 
255 

1  80 
008 

1  72 
300 
0  11 
289 

4  72 
0  16 
456 
3.04 
021 

2  83 

5  05 
0.22 
4.83 
4.10 
020 
390 

3  75 
0  12 
3.63 
337 
019 
3  18 
540 
0  14 
526 
0.00 
0.18 
000 
248 
0  14 
234 
6.06 
039 
5.67 
7.48 
0.21 
7.27 
4.46 
042 
404 
000 
000 
000 
249 
0  15 
234 
3.04 
0.18 
2.86 
6.10 
0.25 
5.85 

6  19 
034 
585 
309 


000 

000 
NA 

0.20 
NA 
NA 

0.26 
NA 
NA 

0  28 
NA 
NA 

007 
NA 
NA 

008 
NA 
NA 

008 
NA 
NA 

0.11 
NA 
NA 

0.16 
NA 
NA 

0.21 
NA 
NA 

022 
NA 
NA 

020 
NA 
NA 

012 
NA 
NA 

019 
NA 
NA 

0  14 
NA 

0.00 

0.18 

000 
NA 

0  14 
NA 
NA 

0.39 
NA 
NA 

0.21 
NA 
NA 

0.42 
NA 

000 

000 

000 
NA 

0  15 
NA 
NA 

0.18 
NA 
NA 

0.25 
NA 
NA 

0,34 
NA 
NA 


0.00 

000 

0  14 
0  02 
C  12 
C.Z' 

004 
0  17 
0,26 

004 

0.2i 
007 
001 
006 
015 
0.01 
0  14 
012 
001 
0.11 
0.15 
0.01 
0.14 
0.26 
0.02 
0.24 
0.18 
0.04 

0  14 
0.29 
0.04 
0.25 
0.24 
0.04 
0.20 
0  23 
004 
0  19 
0  18 
0,01 
0.17 
033 
005 
0.28 
0.00 
0.02 
0.00 
0  15 
002 
013 
0.37 
0.07 
030 
0.41 
0.04 
0.37 
0.28 
0.06 
0.22 
OOC 
0.00 
0.00 
0  15 
002 
0.13 
0  16 
0.02 
0.14 
0.35 
0.04 
0.31 
0.16 
0.05 
0.11 
0.16 


0.00  ' 

000 
2  91 
0.77  I 

2  14  ] 
4  37 

1  05 
332 
538 

4.26  I 
1.27 
0.27  I 
1  00  ' 

3  00 
0.31  , 
2.69 
215 
0.32 
1.83 
3.47 
044 

3  03 
543 
0  63 
4.80 
3.83 
086 
297 
598 
090 
508 

4  95 
0.85 
410 
431 

0  49 
3  82 
400 
0.65 
335 
614 
060 
554 
0.00 
0.73 
0.00 
303 
0.56 
2.47 
7.51 
1.54 
5.97  ] 
8.50 
086 
7.64 
5.93  i 

1  67  I 
426 
000 
0-00 
000 
308 
0.61 
2.47 
3.71 
0.71 
3.00 
716 
1.00 
6.16 
7.30 

1  34 
5,96 
3.74 


Fadliiy 

total 

Global 

0.00 

XXX 

000 

XXX 

NA 

XXX 

0.77 

XXX 

NA 

XXX 

NA 

XXX 

1  06 

XXX 

NA 

XXX 

NA 

XXX 

1.12 

XXX 

NA 

XXX 

NA 

XXX 

027 

XXX 

NA 

XXX 

NA 

XXX 

0.31 

XXX 

NA 

XXX 

NA 

XXX 

0.32 

XXX 

NA 

XXX 

NA 

XXX 

044 

XXX 

NA 

XXX 

NA 

XXX 

0  63 

XXX 

NA 

XXX 

NA 

XXX 

0.86 

XXX 

NA 

XXX 

NA 

XXX 

090 

XXX 

NA 

XXX 

NA 

XXX 

0.85 

XXX 

NA 

XXX 

NA 

XXX 

049 

XXX 

NA 

XXX 

NA 

XXX 

0.65 

XXX 

NA 

XXX 

NA 

XXX 

060 

XXX 

NA 

XXX 

0.00 

XXX 

0.73 

XXX 

0.00 

XXX 

NA 

XXX 

0.56 

XXX 

NA 

XXX 

NA 

XXX 

1.54 

XXX 

NA 

XXX 

NA 

XXX 

086 

XXX 

NA 

XXX 

NA 

XXX 

1.67 

XXX 

NA 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

NA 

XXX 

0.61 

XXX 

NA 

XXX 

NA 

XXX 

0.71 

XXX 

NA 

XXX 

NA 

XXX 

1.00 

XXX 

NA 

XXX 

NA 

XXX 

1  34 

XXX 

NA 

XXX 

NA 

XXX 

'  CPT  codes  and  descriptions  o^.y  are  cocy-igr'  2003  Ar^er.can  Medical  Association  All  Rjgtns  Reserved  Applicable  FARS/DFARS  Apply. 
^Copyright  2003  American  Denia:  Association  Ai'  -igits  reserved 
^♦Indicates  RVUs  are  not  used  'or  Medicare  pa/ment. 
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CPTV 
HCPCS= 


MOD       Status 


Description 


I 


78215    ,, 

26 

A 

78215  .  . 

tc  .... 

A 

78216    ... 

A 

78216  .... 

26  

A 

78216  .... 

TC  .... 

A 

78220     . 

A 

78220  .  . 

26  

A 

78220    .. 

TC  .... 

A 

78223    .. 

A 

78223 

26  

A 

78223 

TC  .... 

A 

78230     . 

A 

78230 

26  

A 

78230  ... 

TC  .... 

A 

78231    .... 

A 

78231   .... 

26 

A 

78231   .... 

TC  .... 

A 

78232  .... 

A 

76232    . 

26  

A 

78232 

TC    ... 

A 

78258 

A 

78258 

26 

A 

78258     . 

TC    ... 

A 

78261    ... 

A 

78261   ... 

26  

A 

78261    ... 

TC    ... 

A 

78262 

A 

78262  .... 

26  

A 

78262  .... 

TC  .... 

A 

78264  .... 

A 

78264 

26  

A 

78264   .... 

TC  .... 

A 

78267  .... 

X 

78268  .... 

X 

78270  .... 



A 

78270  .... 

26  

A 

78270  .... 

TC  .... 

A 

78271     ... 

A 

78271    .... 

26  

A 

78271    .... 

TC  .... 

A 

78272  ... 

A 

78272  .... 

26  

A 

78272  .... 

TC  .... 

A 

78278  .... 

A 

78278  .... 

26  

A 

78278    ... 

TC  .... 

A 

78282     .. 

C 

78282    ... 

26  

A 

78282    .  . 

TC    ... 

C 

78290     .. 

A 

78290  .... 

26  

A 

78290  .... 

TC  .... 

A 

78291     ... 

A 

78291     .. 

26  

A 

78291   .... 

TC  .... 

A 

78299  .... 

C 

78299  .... 

26 

C 

78299  .... 

TC  .... 

C 

78300  .... 

A 

78300    ... 

26  

A 

78300  .... 

TC  .... 

A 

78305  .... 

A 

78305  .... 

26  

A 

78305  .... 

TC  .... 

A 

78306  .... 

A 

78306     .. 

26  

A 

78306     .. 

TC  .... 

A 

78315  .... 

A 

78315  .... 

26  

A 

78315  .... 

TC  .... 

A 

78320  .... 

A 

78320    ... 

26  

A 

78320  

TC    ... 

A 

78350    ... 

A 

78350  ... 

26  

A 

Liver  and  spleen  imaging  

I  Liver  and  spleen  imaging  

I  Liver  &  spleen  image/flow  

LA/'er  &  spleen  image/flow  

Liver  &  spleen  imagerflow  

Liver  function  study  4 

Liver  function  study  1 

Liver  function  study  , 

Hepatobiliary  imaging    , 

HepatotMliary  imaging    , 

Hepatobiliary  imaging    

Salivary  gland  imaging  , 

Salivary  gland  imaging    , 

Salivary  gland  imaging      

Serial  salivary  imaging    

Senal  salivary  imaging    

Senal  salivary  imaging    

Salivary  gland  function  exam  

Salivary  gland  function  exam  

Salivary  gland  function  exam  

Esophageal  motility  study  ,. 

Esophageal  motility  study 
Esophageal  motility  study 
Gastnc  mucosa  imaging     , 

Gastnc  mucosa  imaging 

Gastnc  mucosa  imaging  

Gastroesophageal  reflux  exam  ., 
Gastroesophageal  reflux  exam  ., 
Gastroesophageal  reflux  exam  ., 

Gastnc  emptying  study  

Gastnc  emptying  study   , 

Gastnc  emptying  study  

Breath  tst  attaiaanal  c-14  

Breath  test  analysis,  c-14 

Vrt  B-12  absorption  exam  

Vit  B-12  absorption  exam  

Vit  B-12  absorption  exam  

Vit  b-12  absrp  exam,  int  fac  

Vit  b-12  absrp  exam,  int  fac  

Vit  b-12  absrp  exam,  int  fac  

Vil  B-12  absorp,  combined  

1- Vit  B-12  absorp.  combined  .r. 

Vit  B-12  absorp,  combined  

Acute  Gl  blood  loss  imaging  

Acute  Gl  blood  loss  imaging  

Acute  Gl  blood  loss  imaging  

Gl  protein  loss  exam  

Gl  protein  loss  exam  

Gl  protein  loss  exam  

Meckel's  divert  exam  

Meckel's  divea  exam 

Meckel's  divert  exam 

Leveervshunt  patency  exam  

Leveen/shunt  patency  exam  

Leveen/shunt  patency  exam  

Gl  nuclear  procedure 

Gl  nuclear  procedure   

Gl  nuclear  procedure   

Bone  imaging,  limited  area   

Bone  imaging,  limited  area 

Bone  imaging,  limited  area     

Bone  imaging,  multiple  areas  

Bone  imaging  multiple  areas  

Bone  imaging,  multiple  areas 

Bone  imaging,  whole  body  

Bone  imaging,  whole  body 

Bone  imaging,  whole  txxjy 

Bone  imaging.  3  phase  

Bone  imaging.  3  phase  

Bone  imaging,  3  phase  

Bone  imaging  (3D!   

Bone  imaging  (3D)  

Bone  imaging  (3D)  

Bone  mineral,  single  photon   , 

Bone  mineral,  single  photon   


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


0.49 

,            0.17 

0.17 

0.02 

0.68 

068 

XXX 

0.00 

2.92 

1              NA 

0.14 

306 

NA 

XXX 

0.57 

3.65 

1              NA 

0.20 

4.42 

NA 

XXX 

0.5; 

0.20 

0.20 

0.02 

0.79 

0  79 

XXX 

000 

3.45 

NA 

0.18 

3.63 

NA 

XXX 

049 

3.86 

NA 

0.21 

4.56 

NA 

XXX 

049 

0.17 

0.17 

0.02 

0.68 

068 

XXX 

000 

3.69 

NA 

0.19 

3.88 

NA 

XXX 

0.84 

3.91 

NA 

0.24 

4.99 

NA 

XXX 

084 

0.28 

0.28 

0.05 

1,17 

1  17 

XXX 

0.00 

363 

NA 

0.19 

3,82 

NA 

XXX 

0,45 

230 

NA 

0.15 

2,90 

NA 

XXX 

045 

015 

015 

0.02 

0,62 

0.62 

XXX 

000 

2.15 

NA 

0.13 

2,28 

NA 

XXX 

052 

3.34 

NA 

0.19 

4,05 

NA 

XXX 

0,52 

0.19 

0.19 

0.02 

0,73 

0,73 

XXX 

000 

3.15 

NA 

0.17 

3,32 

NA 

XXX 

0,47 

3.68 

NA 

0.19 

434 

NA 

XXX 

0.47 

0.17 

0.17 

0.01 

065 

0,65 

XXX 

0.00 

3.51 

NA 

0.18 

3.69 

NA 

XXX 

O.M 

3.11 

NA 

0.18 

4.03 

NA 

XXX 

0/4 

0.25 

0.25 

0.04 

1.03 

1,03 

XXX 

000 

2.86 

NA 

0.14 

3.00 

NA 

XXX 

0.69 

432 

NA 

0.26 

5.27 

NA 

XXX 

0.69 

0,25 

0,25 

0.04 

098 

0,98 

XXX 

0.00 

4,07 

NA 

0.22 

429 

NA 

XXX 

0.68 

446 

NA 

0.26 

540 

NA 

XXX 

0,68 

0,24 

0,24 

0.04 

096 

096 

XXX 

0,00 

422 

NA 

0.22 

444 

NA 

XXX 

0/8 

4,37 

NA 

0.26 

541 

NA 

XXX 

0/8 

0,27 

0.27 

0.04 

1  09 

1  09 

XXX 

0,00 

4,10 

NA 

0.22 

432 

NA 

XXX 

0,00 

000 

000 

0.00 

000 

0,00 

XXX 

0,00 

0,00 

0.00 

0.00 

000 

0,00 

XXX 

0.20 

1,61 

NA 

0.11 

1  92 

NA 

XXX 

0.20 

0.07 

0.07 

0.01 

0.28 

028 

XXX 

0.00 

1.54 

NA 

0.10 

1.64 

NA 

XXX 

0.20 

1.70 

NA 

0.11 

2.01 

NA 

XXX 

0.20 

0.07 

0.07 

0.01 

0.28 

028 

XXX 

0.00 

1  63 

NA 

0.10 

1.73 

NA 

XXX 

0.2/ 

2.40 

NA 

0.14 

2.81 

NA 

XXX 

0.27 

0.10 

0.10 

0.01 

0.38 

038 

XXX 

0.00 

2.30 

NA 

0.13 

2.43 

NA 

XXX 

U.9B 

5.17 

NA 

0.30 

6.45 

NA 

XXX 

0.98 

0.34 

0.34 

0.05 

1.37 

1,37 

XXX 

0.00 

4.83 

NA 

0.25 

5.08 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.38 

0.13 

0.13 

0.02 

0.53 

0,53 

XXX 

000 

000 

0.00 

0.00 

0.00 

0,00 

XXX 

0,68 

3.25 

NA 

0.20 

4.13 

NA 

XXX 

0,68 

0.23 

0.23 

0.04 

0.95 

095 

XXX 

0.00 

3.02 

NA 

0.16 

3.18 

NA 

XXX 

0.87 

3.35 

NA 

0.21 

4.43 

NA 

XXX 

O.B/ 

0.31 

0.31 

0.05 

1.23 

1.23 

XXX 

0.00 

304 

NA 

0.16 

3.20 

NA 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

000 

XXX 

U.OO 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

U.OO 

000 

000 

0.00 

0.00 

000 

XXX 

0.62 

2.67 

NA 

0.18 

3.47 

NA 

xxx 

0.62 

0.21 

0.21 

0.04 

0.87 

0.87 

XXX 

0.00 

2.46 

NA 

0.14 

2.60 

NA 

xxx 

0.83 

391 

NA 

0.23 

4.97 

NA 

XXX 

0.83 

0.28 

0.28 

0.04  , 

1.15 

1.15 

xxx 

0.00 

3.63 

NA 

0.19 

3.82 

NA 

xxx 

0.86 

4.53 

NA 

0.27 

5.66 

NA 

xxx 

0.86 

0.29 

0.29 

0.05 

1.20  ' 

1  20 

xxx 

0.00 

4.24 

NA 

0.22 

4.46 

NA 

xxx 

1.01 

508 

NA 

0.30 

6.39 

NA 

xxx 

1.01 

0.35 

0.35  1 

0.05 

1.41 

1  41 

xxx 

0.00 

4.73  1 

NA 

0J25 

4.98 

NA 

xxx 

1.03 

6.22 

na! 

0.36 

7.61 

NA 

xxx 

1.03 

0.37 

0.37 

0.05 

1.45 

1.45 

xxx 

0.00 

5.85 

NA 

0.31 

6.16 

NA 

xxx 

0.22 

0.81 

NA 

0.06 

1.09 

NA 

x.xx 

0.22 

0.07 

0.07 

0.01 

0.30 

030 

xxx 

^  TolJ^l^  IT^T"!^  ''?',  r  =°W^'9™  2«53  *'-«""-  'Medical  .Association.  All  Rights  Reserved  Applicable  F ARS,  DFARS  Apply 
'  LopyngW  2003  Arencan  Dental  Association  All  rights  reserved  -j -^mw  y 

'  'Indicates  RVUs  are  not  used  »of  Medicare  payment 
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CPTV 
HCPCS2 


MOD       Status 


Descnption 


78350 

TC  .... 

A 

78351 

N 

78399   . 

C 

78399 

26  

C 

78399 

TC  .... 

C 

78414  ... 

C 

78414   . 

26  

A 

78414  .  . 

TC  .... 

C 

78428 

A 

78428  .. 

as 

A 

78428 

TC  .... 

A 

78445  .  . 

A 

78445 

26 

A 

78445 

TC  .... 

A 

78455 

A 

78455 

26 

A 

78455 

TO 

A 

78456 

A 

78456 

26  

A 

78456  .. 

TC  .... 

A 

78457  .... 

A 

78457  .. 

26  

A 

78457   , 

TC  .... 

A 

78458 

A 

78458 

26  

A 

78458 

TC  .... 

A 

78459 

C 

78459 

26  

R 

78459 

TC  .... 

C 

78460 

A 

78460 

26  

A 

78460 

TC  ... 

A 

78461  .... 

A 

78461  .... 

26 

A 

78461  ... 

TC  .... 

A 

78464  . 

A 

78464 

26 

A 

78464 

TC  .... 

A 

78465 

A 

78465 

26  

A 

78465  .. 

TC  .... 

A 

78466  . 

A 

78466 

26 

A 

78466 

TC 

A 

78468 

A 

78468 

26 

A 

78468 

TC  .... 

A 

78469 

A 

78469 

26 

A 

78469 

TC  . 

A 

78472  .  . 

A 

78472  ... 

26  

A 

78472  . 

TC  .... 

A 

78473 

A 

78473   . 

26  

A 

78473 

TC  ... 

A 

78478 

A 

78478 

26  

A 

78478 

TC  .... 

A 

78480 

A 

78480 

26  

A 

78480 

TC  .... 

A 

78481  ... 

A 

78481  .... 

26  

A 

78481  .... 

TC  .... 

A 

78483  ... 

A 

78483  .. 

26  

A 

78483 

TC  .... 

A 

78491 

78491  . 

26  

78491   . 

TC  .... 

1 

78492  ... 

78492 

26 

78492 

TC  .... 

78494 

A 

Bone  mineral,  single  photon  .. 

Bone  mineral,  dual  photon  

Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Non-imaging  heart  function  .... 
Non-imaging  heart  function  .... 
Non-imaging  heart  function  .... 
Cardiac  shunt  imaging 

Cardiac  shunt  imaging  

Cardiac  shunt  imaging  

Vascular  flow  imaging  

Vascular  flow  imaging   

Vascular  flow  imaging  

Venous  thrombosis  study 

Venous  thrombosis  study  

Venous  thrombosis  study  

Acute  venous  thrombus  image 
Acute  venous  thrombus  image 
Acute  venous  thrombus  image 
Venous  thrombosis  imaging 
Venous  thrombosis  imaging  ... 
Venous  thromtx)sis  imaging  ... 
Ven  thrombosis  images,  bilaf  . 
Ven  thrombosis  images,  bilat  . 
Ven  thrombosis  images,  bilat  . 
Heart  muscle  imaging  (PET)  .. 
Heart  muscle  imaging  (PET)  .. 
Heart  muscle  imaging  (PET)  .. 

Heart  muscle  blood,  single  

Heart  muscle  blood,  single  .... 
Heart  muscle  blooo.  single  .... 
Heart  muscle  blooo  multiple  .. 
Heart  muscle  blooo  multiple  .. 
Heart  muscle  blood,  multiple  .. 
Heart  image  (3dl.  single 
Heart  image  (3di,  single 
Heart  image  (3dl,  single 

Heart  image  (3d!,  multiple    

Heart  image  (3d),  multiple    

Heart  image  (3dl.  multiple    

Heart  infarct  image  

Heart  infarct  image      

Heart  infarct  image     

heart  infarct  image  (ef)  

Heart  infarct  image  (ef)  

Heart  infarct  image  (ef)  , 

Heart  infarct  image  (3D) , 

Heart  infarct  image  (3D)  , 

Heart  infarct  image  (3D) , 

Gated  heart,  planar,  single  , 

Gated  neart,  planar   single  , 

Gated  heart,  planar  single    ...., 

Gated  heart,  multiple     , 

Gated  heart,  multiple    

Gated  heart,  multiple  

Heart  wall  motion  add-on  

Heart  wall  motion  add-on  

Heart  wall  motion  add-on  , 

Heart  function  add-on  

Heart  function  add-on  

Heart  'unction  add-on  

Heart  first  pass,  single  

Heart  first  pass  single  

Heart  first  pass,  single   

Heart  first  pass,  multiple  

Heart  first  pass,  multiple     

Heart  first  pass,  multiple 

Heart  image  (petl   s.ngle 

Heart  image  (petl,  single 

Heart  image  (pet),  single 

Heart  image  (peti,  multiple  

Heart  image  (peti.  multiple  .... 
Heart  image  (peti,  multiple  .... 
Heart  image,  sped     


Physician 

work 

RVUs3 


Non-tacii- 
ity  PE 
RVUs 


Faciiit\- 
PE  RVUs 


Mal- 
practice 

RVUS 


Non-facil- 
ity  Total 


Facility 
total 


0.00 
1^.30 
0.00 
0.00 
0.00 
0.00 
0.45 
0.00 
0.78 
0.78 
OOO 
0.49 
0.49 
0.00 
0.73 
0.73 
0.00 
0.99 
0.99 
0.00 
0.77 
0.77 
0.00 
0.89 
0.89 
0.00 
0.00 
1.49 
0.00 
0.86 
0.86 
0.00 
1.22 
1.22 
0.00 
1.08 
1.08 
0.00 
1.46 
1.45 
0.00 
0.69 
0.69 
0.00 
0.80 
0.80 
0.00 
0.91 
0.91 
0.00 
0.97 
0.97 
0.00 
1.46 
1.46 
0.00 
0.62 
0.62 
0.00 
0.62 
0.62 
0.00 
0.97 
0.97 
0.00 
1.46 
1.46 
0.00 
0.00 
+1.49 
0.00 
0.00 
-^1.86 
0.00 
1.18 


0.74 
1.73 
0.00 
0.00 
0.00 
0.00 
0.16 
0.00 
2.53 
0.30 
2.23 
2.01 
0.17 
1.84 
4.20 
0.25 
3.95 
4.30 
0.35 
3.95 
2.91 
0.27 
2.64 
4.32 
0.33 
3.99 
0.00 
0.59 
0.00 
2.64 
0.30 
2.34 
5.11 
0.44 
4.67 
7.40 
0.39 
7.01 

12.23 
0.53 

11.70 
2.85 
0.25 
2.60 
3.91 
0.28 
3.63 
5.50 
0.32 
5.18 
5.82 
0.35 
5.47 
8.71 
0.52 
8.19 
1.78 
0.23 
1.55 
1.78 
0.23 
1.55 
5.55 
0.37 
5.18 
8.35 
0.55 
7.80 
0.00 
0.60 
0.00 
0.00 
0.74 
0.00 
7  43 


NA 
0.12 
0.00 

000 

000 

000 

0  16 

OOC' 

f\lA 

030 

NA 

NA 

0.17 

NA 

NA 

0,25 

NA 

NA 

035 

NA 

NA 

0.27 

NA 

NA 

0  33 

NA 

000 

0  59 

DX 

NA 

030 

NA 

NA 

0.44 

NA 

NA 

0  39 

NA 

NA 

0.53 

NA 

NA 

0.25 

NA 

NA 

0.28 

NA 

NA 

0  32 

NA 

NA 

0  35 

NA 

NA 

0  52 

NA 

NA 

0.23 

NA 

NA 

0.23 

NA 

NA 

0.37 

NA 

NA 

0  55 

NA 

0,00 

060 

0-00 

000 

074 

0.00 

NA 


0.05 

0.01 
000 
000 
000 
000 
002 
0.00 
0  17 
0.04 
0.13 
0.13 
0.02 
0.11 
0.24 
004 
0.20 
0.34 
005 
029 
G  18 
004 
0  14 
0  24 
0  '04 
020 
0.00 
0.05 
000 
0.17 
0.04 
0.13 
0.31 
006 
0.25 
042 
0.06 
037 
0  67 
0.06 
0.61 
018 
0.04 
0.14 
0.23 
004 
C  iS 
0  3i 
004 
028 
0  35 
005 
030 
0,48 
006 
042 
0,12 
0,02 
010 
012 
0  02 
0  10 
032 
004 
0  26 
0  47 
0  06 

C  41 
000 
006 
000 
000 
0,07 
000 
0  35 


0.79 
2.04 
0.00 
0.00 
0.00 
0.00 
0.63 
0.00 
3.48 
1.12 
2.36 
263 
0.66 
1.95 
5.17 
1  02 
4  15 
563 
1  39 
4.24 
3.86 

1  08 
278 
5.45 
1.26 
4  19 
000 

2  13 
000 
3.67 
1.20 
2.47 
6.64 
1.72 
4.92 
8.90 
1.52 
7.38 

14.35 
2.04 

12.31 
3.72 
0.98 
274 
494 
1  12 
382 

6  73 
1  27 
546 

7  14 
1.37 
577 

10  65 
204 
8.61 
2.52 
0.87 
1.65 
252 
087 
1  65 
684 

1  38 
546 

10  28 
207 

8  21 
000 

2  15 
000 
000 
2,67 
0,00 
896 


Global 


NA 

0.43 

0.00 

0.00 

0.00 

0.00 

0.63 

0.00 

NA 

1.12 

NA 

NA 

0.68 

MA 

NA 

1  02 

NA 

NA 

1.39 

NA 

NA 

1  08 

NA 

NA 

1  26 

NA 

0.00 

2.13 

000 

NA 

1.20 

NA 

NA 

1.72 

NA 

NA  I 

1.52 

NA  I 

NA 

2.04 

NA  I 

NA 

0,98  i 

NA 

NA 

1  12 

NA 

NA 

1  27 

NA 

NAJ 

1.37  1 

NA 

NA 

2.04 

NA 

NA 

0.87 

NA 

NA 

0.87 

NA 

NA 

1  38 
NA 
NA 

2,07 

NA 

000 

2  15 
000 
000 
267 
0,00 

NA 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  coOes  ana  descriptions  or!>  are  copyright  2003  American  Medical  Association  All  Rights  Reserved  AppUcaDie  '=^RS  Dr  ARS  Apply. 
^  Copynght  2003  A.-nerca-  Denta:  Association  Ai;  nghts  reserveO 
^♦Indicates  RVUs  are  not  usefl  tor  Medicare  payment. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT' 
HCPCS-- 


MOD        Status 


Descnption 


^8494  .. 
78494    . 
78496  .. 
78496  ,. 
78496    ,, 
78499 
78499 
78499     . 
78580    .. 
78580 
78580 
78584    ,, 
78584    .. 

78584  ... 

78585  . 

78585  , 
78585 

78586  . 
78586  .. 

78586  ... 

78587  .. 
78587 
78587 

78588  .  . 
78588  .. 
78588  ... 
7B591  .... 
78591  .... 
78591  ... 
78593  .. 
78593 

78593  . 

78594  . 
78594  .. 
78594  . 
78596 
78596 
78596 
78599   . 
78599  ... 

78599  .... 

78600  .... 
78600 
78600 

78601  .... 
78601  .... 
78601  .... 

78605  ... 
78605 
73605 
78606 
78606 

78606  .. 

78607  .... 
78607 
78607 

78608  .... 

78609  .... 

78610  .. 
78610  .. 
78610  .... 
78615  .... 
78615  .... 
78615  .  .. 
78630  ... 
78630  .... 
78630  ... 
78635  .... 
78635  ... 
78635  ... 
78645  . 
78645  . 
78645  .... 
78647  .... 
78647  ... 


26 

TC 


26  . 

TC 


26 

TC 


26  . 
TC 


26  . 

TC 


26 

TC 


26 

TC 

26 

TC 

26  . 
TC 


26 
TC 


26  . 

TC 


26 
TC 

26 
TC 


26 

TC 


26 
TC 


26  . 
TC 


26  . 
TC 

26  . 
TC 


26 
TC 


26 


A 

A 

A 

A 

A 

0 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

c 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


proj 
proj 


■-Heart  image,  spect  

Heart  image,  spect  

Heart  firs!  pass  add-on , 

Heart  first  pass  add-on  , 

Heart  first  pass  add-on  

Cardiovascular  nuclear  exam  . 
Cardiovascular  nuclear  exam  .. 
Cardiovascular  nuclear  exam  ., 

Lung  perfusion  imaging  

Lung  perfusion  imaging  

Lung  perfusion  imaging  

Lung  V'Q  image  single  tireath 
Lung  V'Q  image  single  breath 
Lung  V'Q  image  single  breath 

Lung  V/Q  imaging  

Lung  V/Q  imaging   

Lung  V'Q  imaging   

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  image  multiple  ... 
Aerosol  lung  image,  multiple  ... 
Aerosol  lung  image  multiple  ... 

Perfusion  lung  image   

Perfusion  lung  image   

Perfusion  lung  image  

Vent  image,  i  breatfi.  1  proj  ... 
Vent  image,  l  breath.  1 
Vent  image,  i  breath.  1 

Vent  image.  1  proj.  gas  

Vent  image.  1  proi.  gas  

Vent  image    i  proj.  gas  

Vent  image,  mult  proj.  gas  .... 
Vent  image,  mult  pro|.  gas  .... 
Vent  image,  mult  pro|.  gas  .... 

Lung  differential  function  

Lung  differential  function  

Lung  differential  'unction  

Respiratory  nuclear  exam  

Respiratory  nuclea'  exam  

Respiratory  nuclear  exam  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  w/flow  

Brain  imaging,  tid  w/flow  

Brain  imaging,  ltd  w'flow  

Brain  imaging,  complete  

Brain  imaging,  complete  

Brain  .maging,  complete  

Brain  im;'ging.  compi  w'tlow  . 
Brain  imaging  compI  w/flow  . 
Brain  rmaging.  compI  w/flow  . 

Brain  imaging  i3Di   

Brain  imaging  (3Di   

Brain  imaging  (30)  

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  flow  imaging  only  

Brain  flow  imaging  only  

Brain  flow  imaging  only 
Cerebral  vascular  flow  image 
Cerebral  vascular  flow  image 
Cerebral  vascular  flow  image 

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

CSF  ventnculography  

CSF  ventnculography 

CSF  ventnculography  

CSF  shunt  evaluation  

CSF  shunt  evaluation  

CSF  shunt  evaluation  

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan  
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worK 
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1.18 

0.00 

0.50 

0.50 

0.00 

0.00 

0.00 

0.00 

0.74 

0.74 

0.00 

0.98 

0.98 

000 

1.08 

1.08 

0.00 

0.40 

0.40 

0.00 

0.49 

0.49 

0.00 

1.08 

1.08 

0.00 

0.40 

0.40 

0.00 

0.49 

0.49 

0.00 

0.53 

0.53 

0.00 

1.26 

1.26 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.53 

0.53 

0.00 

0.64 

0.64 

0.00 

1.22 

1.22 

0.00 

0.00 

0.00 

0.30 

0.30 

0.00 

0.42 

0.42 

0.00 

0.68 

0.68 

0.00 

0.61 

0.61 

0.00 

0.57 

0.57 

0.00 

0.89 

0.89 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


0.42 

7.01 

7.20  I 

0.19 

7.01  I 

0.00 

000 

0.00 

365 

0.25 

3.40 

3.51 

0.33 

3.18 

596 

0.37 

5.59 

2.70 

0.13 

2.57 

2.95 

0.17 

2.78 

3.55 

0.37 

3.18 

2.97 

0.14 

2.83 

3.59 

0.17 

3.42 

5.12 

0.18 

4.94 

7.44 

0.43 

7.01 

0.00 

0.00 

0.00 

3.01 

0.15 

2.86 

3.55 

0.18 

3.37 

3.56 

0.19 

3.37 

405 

0.22 

383 

6.94 

0.44 

6.50 

0.00 

0.00 

1.67 

0.11 

1.56 

3.97 

0.16 

3.81 

5.22 

0.23 

4.99 

2.76 

0.24 

2.52 

3.60 

0.20 

3.40 

6.17 

032 


0.42 

NA 

NA 

0.19 

NA 

0.00 

0.00 

0.00 

NA 

025 

NA 

NA 

0.33 

NA 

NA 

0.37 

NA 

NA 

0.13 
NA 
NA 

0.17 
NA 
NA 

0.37 
NA 
NA 

0.14 
NA 
NA 

0.17 
NA 
NA 

0.18 
NA 
NA 

0.43 
NA 

0.00 

0.00 

0.00 
NA 

0.15 
NA 
NA 

0.18 
NA 
NA 

0.19 
NA 
NA 

0.22 
NA 
NA 

0.44 
NA 

0.00 

0.00 
NA 

0.11 
NA 
NA 

0.16 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.20 
NA 
NA 

0  32 


''Z^^>.T2^^  IZTJTn  T'f  r  ===^^'9^  2003  American  Medical  As«oc.at>on.  All  R^hts  Reseived.  Applicable  FARS/DFARS  Apply 
'oopyngnt  ^003  Anencar  Oertai  Association  All  rights  reserved 
^♦Indicates  RVUs  are  not  jsed  for  Medicare  payment. 


Mal- 
practice 
RVUs 

Non-faal- 
ity  Total 

Facility 
total 

Global 

0.05 

1.65 

1.65 

XXX 

0.30 

7.31 

NA 

XXX 

0.32 

802 

NA 

777 

0.02 

0.71 

071 

777 

0.30 

731 

NA 

777 

0.00 

i            000 

000 

XXX 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

000 

XXX 

0.22 

4.61 

NA 

XXX 

0.04 

1  03 

1.03 

XXX 

0.18 

3.58 

NA 

XXX 

0.22 

471 

NA 

XXX 

0.05 

1.36 

1,36 

XXX 

0.17 

3.35 

NA 

XXX 

0.36 

7.40 

NA 

XXX 

0.06 

1.51 

1  51 

XXX 

0.30 

5.89 

NA 

XXX 

0.16 

3.26 

NA 

XXX 

0.02 

0.55 

0.55 

XXX 

0.14 

2.71 

NA 

XXX 

0.16 

3.60 

NA 

XXX 

0.02 

0.68 

068 

XXX 

0.14 

2.92 

NA 

XXX 

0.24 

4.87 

NA 

XXX 

0.06 

1.51 

1.51 

XXX 

0.18 

3.36 

NA 

XXX 

0.16 

3.53 

NA 

XXX 

0.02 

0.56 

0.56 

XXX 

0.14 

2.97 

NA 

XXX 

0.20 

4.28 

NA 

XXX 

0.02 

0.68 

068 

XXX 

0.18 

3.60 

NA 

XXX 

0.27 

5.92 

NA 

XXX 

0.02 

0.73 

0.73 

XXX 

0.25 

5.19 

NA 

XXX 

0.43 

9.13 

NA 

XXX 

0.06 

1.75 

1  75 

XXX 

0.37 

7.38 

NA 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

XXX 

0.16 

3.61 

NA 

XXX 

0.02 

0.61 

061 

XXX 

0.14 

3.00 

NA 

XXX 

0.20 

4.26 

NA 

XXX 

0.02 

0.71 

0.71 

XXX 

0.18 

3.55 

NA 

XXX 

0.20 

4.29 

NA 

XXX 

0.02 

0.74 

0.74 

XXX 

0.18 

3.55 

NA 

XXX 

0.24 

4.93 

NA 

XXX 

0.04 

0.90 

0.90 

XXX 

0.20 

4.03 

NA 

XXX 

0.41 

8.57 

NA 

XXX 

0.06 

1.72 

1.72 

XXX 

0.35 

6.85 

NA 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

XXX 

0.11 

2.08 

NA 

XXX 

0.01 

0.42 

042 

XXX 

0.10 

1.66 

NA 

XXX 

0.22 

4.61 

NA 

XXX 

0.02 

0.60 

060 

XXX 

0.20 

4.01 

NA 

XXX 

0.30 

6.20 

NA 

XXX 

0.04 

0,95 

0  95 

XXX 

0.26 

5.25 

NA 

XXX 

0.16 

3  53 

NA 

XXX 

002 

0.87 

0.87 

XXX 

0,14 

2.66 

NA 

XXX 

0.20 

4.37 

NA 

XXX 

0.02 

0.79 

0.79 

XXX 

0.18 

3.58 

NA 

XXX 

0.35 

7.41 

NA 

XXX 

0.04 

1.25 

1.25 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 

78647 
78650 
78650 
78660 
78660 
78660 
78660 
78699 
78699 
78699 
78700 
78700 
78700 
78701 
78701 
78701 
78704 
78704 
78704 
78707 
78707 
78707 
78708 
78708 
78708 
78709 
78709 
78709 
78710 
78710 
78710 
78715 
78715 
78715 
78725 
78725 
78725 
78730 
78730 
78730 
78740 
78740 
78740 
78760 
78760 
78760 
78761 
78761 
78761 
78799 
78799 
78799 
78800 
78800 
78800 
78801 
78801 
78801 
7880? 
78802 
78802 
78803 
78803 
78803 
78804 
78804 
78804 
78805 
78805 
78805 
78806 
78806 
78806 
78807 
78807 


MOD       Status 


Descnptiop 


TC 

26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


;  26 

!  TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TO 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 


Cerebrospinal  flu'd  scan 

CSF  leakage  imaging  

CSF  leakage  imaging  

CSF  leakage  imaging  

Nuclear  exam  of  tear  flow  

Nuclear  exam  of  tear  flow  

Nuclear  exam  of  tear  fkjw    

Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 

Kidney  imaging,  static  

Kidney  imaging,  staiit  

Kidney  imaging,  static 

Kidney  imaging  wlt^  flow 

Kidney  imaging  witti  flow    

Kidney  imaging  with  flow  

Imaging  renogram  

Imaging  renogram  

Imaging  renogram 
Kidney  flow/function  image  .... 
Kidney  flow.function  image  ... 
Kidney  flowfunction  irnage  .... 
Kidney  flow.function  image  .... 
Kidney  flow/function  image  .... 
Kidney  flowflunction  image  .... 
Kidney  flow/function  image  ... 
Kidney  flow/functior  image  ... 
Kidney  flowfunction  image   .... 

Kidney  imaging  (3D)  

Kidney  imaging  (3D)  

Kidney  imaging  (3D)  

Renal  vascular  flow  exam  

Renal  vascular  flow  exam    

Renal  vascular  flow  exam  

Kidney  function  study  

Kidney  function  study  , 

Kidney  function  study  

Unnary  bladder  retention 

Unnary  bladder  retention , 

Unnary  bladder  retention 

Ureteral  reflux  study    

Ureteial  reflux  study    , 

Ureteral  reflux  study    

Testicular  imaging       

Testicular  imaging  , 

Testicular  imaging  , 

Testicular  imaging/Tlow  

Testicular  imaging/flow  

Testicular  'magmg/fiow  , 

Genitounnary  nuclear  exam  ... 
Genrtounnary  nuclear  exam  ... 
Genitounnary  nuclear  exam  .... 
Tumor  imaging,  limited  area  .., 
Tumor  imaging,  limited  area  .., 
Tumor  imaging,  limited  area  .., 
Tumor  imaging,  mult  areas  ,..., 
Tumor  imaging,  mutt  areas  ,..., 
Tumor  imaging,  mutt  areas  ..... 
Tumor  imaging  whole  tXKfy  .... 
Tumor  imaging,  whole  body  ,.., 
Tumor  imaging  whole  t)ody  ..., 

Tumor  imaging  (3D)  , 

Tumor  imaging  (3D)  , 

TurrKir  imaging  {3D)  

Tumor  imaging,  whole  bocy  .... 
Tumor  imaging,  whole  boay  .... 
Tumor  imaging,  whole  txxJy  .... 

Abscess  imaging,  lia  area    

Abscess  imaging,  ltd  area  

Abscess  imaging,  Ita  area     

Abscess  imaging,  whole  txxJy  , 
Abscess  imaging,  whole  txKly  , 
Abscess  imaging,  whole  body  , 
Nuclear  localization/abscess  .., 
Nuclear  localization^abscess  .. 


Physician 

work 
RVUs? 


000 
0.61 
0.61 
0.00 
0.53 
0.53 
0.00 
0.00 
0.00 
0.00 
0.45 
0.45 
0.00 
0.48 
0.49 
0.00 
0.74 
0.74 
0.00 
0.% 
0.95 
0.00 
1.20 
1.20 
0.00 
1.40 
1.40 
0.00 
0.66 
0.66 
0.00 
0.30 
0.30 
0.00 
0.38 
0.38 
0.00 
0.36 
0.36 
0.00 
0.57 
0.57 
0.00 
0.66 
0.66 
0.00 
0.71 
0.71 
0.00 
0.00 
0.00 
0.00 
0.66 
0.66 
0.00 
0.79 
0.79 
0.00 
0.86 
0.86 
0.00 
1.08 
1.08 
0.00 
1.06 
1.06 
0.00 
0.73 
0.73 
0.00 
0.86 
0.86 
0.00 
1.06 
1.08 


Non-facil- 

ity  PE 
RVUs 


5.86 
4.81 
0.21 
4.60 
2.28 
0.18 
2.10 
0.00 
0.00 
0.00 
3.17 
0.15 
3.02 
3.70 
0.17 
3.53 
4.17 
0.25 
3.92 
4.76 
0.33 
4.43 
4.85 
0.42 
4.43 
4.91 
0.48 
4.43 
6.08 
0.23 
5.85 
1.67 
0.11 
1.56 
1.90 
0.13 
1.77 
1.58 
0.13 
1.45 
2.29 
0.19 
2.10 
2.88 
0.22 
2.66 
3.42 
0.24 
3.18 
0.00 
0.00 
0.00 
3.59 
0SS2 
3.37 
4.46 
0.27 
4.19 
5.79 
0.30 
5.49 
6.69 
0.39 
6.50 
4.62 
0.38 
4.24 
3.62 
0.25 
3.37 
6.67 
OJO 
6.37 
6.90 
0.40 


Faality 
PE  RVUs 


Mal- 
practice 

RVUs 


Non-facH- 

'H  'o'.a 


Facility 

total 


iiobal 


NA 

0.31 

616 

NA 

XXX 

NA 

0.26 

5.68 

NA 

XXX 

0.21 

002 

084 

084 

XXX 

NA 

0  24 

4  84 

NA 

XXX 

NA 

0  14 

2  95 

NA 

XXX 

0  18 

002 

073 

0.73 

XXX 

NA 

0  12 

2.22 

NA 

XXX 

0-00 

000 

0.00 

0.00 

XXX 

000 

000 

000 

000 

XXX 

000 

0,00 

0.00 

0.00 

XXX 

NA 

0  18 

3.80 

NA 

XXX 

0  15 

0  02 

0  62 

062 

XXX 

NA 

0  16 

3  16 

NA 

XXX 

NA 

0,20 

439 

NA 

XXX 

0.17 

002 

068 

068 

XXX 

NA 

018 

3.71 

NA 

XXX 

NA 

0,24 

515 

NA 

XXX 

025 

004 

1  03 

103 

XXX 

IMA 

0.20 

412 

NA 

XXX 

NA 

028 

599 

NA 

XXX 

0  33 

006 

1  33 

1  33 

XXX 

NA 

0  23 

466 

NA 

XXX 

NA 

029 

634 

NA 

XXX 

042 

0.06 

1  68 

1  68 

XXX 

NA 

0.23 

466 

NA 

XXX 

NA 

030 

661 

NA 

XXX 

048 

0.07 

1.95 

1.95 

XXX 

NA 

0.23 

466 

NA 

XXX 

NA 

035 

709 

NA 

XXX 

C23 

004 

0.93 

0.93 

XXX 

NA 

0.31 

6.16 

NA 

XXX 

NA 

0.11 

2.08 

NA 

XXX 

0.11 

0.01 

0.42 

0.42 

XXX 

NA 

0.10 

1.66 

NA 

XXX 

NA 

012 

2.40 

NA 

XXX 

0  13 

0.01 

0.52 

0.52 

XXX 

NA 

0.11 

1.88 

NA 

XXX 

NA 

0.10 

2.04 

NA 

XXX 

0.13 

002 

0.51 

0.51 

XXX 

NA 

008 

1.53 

NA 

XXX 

NA 

0.14 

3.00 

NA 

XXX 

0.19 

0.02 

0.78 

0.78 

XXX 

NA 

012 

2.22 

NA 

XXX 

NA 

0.18 

3.72 

NA 

XXX 

0.22 

0.04 

092 

092 

XXX 

NA 

0.14 

2.80 

NA 

XXX 

NA 

0.21 

4.34 

NA 

XXX 

0.24 

0.04 

0.99 

0.99 

XXX 

NA 

017 

3.35 

NA 

XXX 

ooc 

0.00 

0.00 

0.00 

XXX 

0,00 

000 

0.00 

0.00 

XXX 

000 

000 

0.00 

0.00 

XXX 

NA 

0.22 

4.47 

NA 

XXX 

0.22 

004 

092 

092 

XXX 

NA 

018 

3.65 

NA 

XXX 

NA 

0.26 

5.51 

NA 

XXX 

0.27 

004 

1  10 

1  10 

XXX 

NA 

022 

4  41 

NA 

XXX 

NA 

034 

699 

NA 

XXX 

030 

004 

1  20 

m 

XXX 

NA 

0.30 

579 

NA 

XXX 

NA 

040 

837 

NA 

XXX 

0  3S 

0  05 

1.52 

1.52 

XXX 

NA 

035 

685 

NA 

XXX 

NA 

034 

6  02 

NA 

XXX 

0  36 

0  04 

'  48 

1  48 

XXX 

NA 

0,30 

4,54 

NA 

XXX 

NA 

022 

457 

NA 

XXX 

0.25 

004 

1  02 

1  02 

XXX 

NA 

018 

355 

NA 

XXX 

Na 

039 

792 

NA 

XXX 

030 

004 

1  20 

1  20 

XXX 

NA 

0,35 

6  72 

NA 

XXX 

NA 

040 

838 

NA 

XXX 

040 

0  05 

1  63 

1  53 

XXX 

'  CPT  codes  ana  desc-nptio-is  only  are  coDyright  20C3  Amencar  Meaicai  Association  All  Rights  Reservea  ADOiicaD*  FAR&DFARS  App.y 
^Copynght  2003  Americai  Dental  Associa'ior.   AH  ngnts  reserved 
^"►Indicates  RVUs  are  not  used  tor  Medicare  payment. 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS-' 

MOD 

78807  .... 

tc  ... 

78810  .... 

78810  .... 

26 

"8810  ..  . 

TO 

78890  .... 

78890 

26 

78890 

TC 

78891 

78891 

26 

78891    .... 

TC  .... 

78990  .... 

78999     . 

78999 

26    ... 

78999 

TC  ... 

79000 

79000 

26    .... 

79000 

TC  .... 

79001    .. 

79001    .... 

26  

79001   .... 

TC  .... 

79020  .... 

79020    .. 

26  

79020 

TC    ,  . 

79030 

79030  .... 

26  

79030  .  . 

TC     .. 

79035 

79035  .  . 

26   .... 

79035  .... 

TC  .... 

79100  .... 

79100  .... 

26  

79100  .... 

TO  .... 

79200  .... 

79200  .... 

26 

79200  .... 

TC  .... 

79300  .... 

79300    ... 

26  

79300  .... 

TC  .... 

79400  .... 

79400  .... 

^26' 

79400  .... 

TC  .... 

79403  .... 

79403 

26 

79403 

TC 

79420 

79420     .. 

26  

79420  .... 

TC  .... 

79440  .... 

79440 

26 

79440 

TC 

79900  .... 

79999  .... 

79999 

26   .... 

79999 

TC     .. 

80500    ... 

80502  .... 

83020      . 

26 

83912 

26 

84165 

26      .. 

84181 

26 

84182  .... 

26  

85060  .... 

85097    ... 

85390     .. 

26  

85396  .... 

85576    ... 

26  

86077  .... 

86078  .... 

86079     ..  ' 

86255 

26 

86256 

26 

86320 

26 

86325 

26 

86327 

26 

86334 

26    .. 

Status 


Description 


A. 
N 
N 
N 
B 
B 
B 
8 
3 

B 
I 

C 
C 

c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 

C 
A 
C 

A 

A 

A 

C 
C 
C 
jC 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Nudear  localization/abscess  .. 

Tumor  imaging  (PET)  

Tumor  imaging  [PET)  

Tumor  imaging  (PET)  

Nuclear  me<3icine  data  proc  ... 
Nuclear  medicine  data  proc  ... 
Nuciea'  medicine  data  proc  ... 

Nuclea^  med  data  proc 

Nuciea'  med  data  proc  

Nuciea'  med  data  proc  

Provide  diag  radionuclide(s)  ... 

Nuclear  diagnostic  exam  

Nuclear  diagnostic  exam  

Nuclear  diagnostic  exam  

Init  hyperthyroid  therapy 

Init  hyperttiyroid  therapy 

Init  hyperthyroid  therapy , 

Repeat  hyperthyroid  therapy  .,, 
Repeat  hype'ihyroid  therapy  .. 
Repeal  hyperthyroid  therapy  .. 

Thyroid  ablation  

Thyroid  ablation  

Thyroid  ablation  

Thyroid  ablation,  carcinoma  .... 
Thyroid  ablation,  carcinoma  .... 
Thyroid  ablation,  carcinoma  .... 

Thyroid  metastatic  therapy 

Thyroid  metastatic  therapy 

Thyroid  metastatic  therapy 

Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 

Intracavitary  nuclear  trmt 

Intracavitary  nuclear  tnmt 

Intracavitary  nuclear  trmt 

Interstitial  nuclear  therapy  

Interstitial  nuclear  therapy  

Interstitial  nuclear  therapy  

Nonhemato  nuclear  therapy  .... 
Nonhemato  nuciear  therapy  .... 
Nonhemato  nuclear  therapy 
Hematopoetic  nuclear  therapy 
Hematopoe'ic  nuclear  therapy 
Hematopoetic  nuclear  therapy 

Intravascular  nuclear  ther 

Intravascular  nuclear  ther 

Intravascular  nuclear  ther 

Nuclear  jOint  therapy  

Nuclear  joint  therapy  

Nuclear  joint  therapy  

Provide  ther  'adiopharm(s)  

Nuclear  medicine  therapy  

Nuciea'  medicine  therapy  

Nuclear  medicine  therapy  

Lab  pathology  consultation  

Lab  pathology  consultation  

Hemoglobin  electrophoresis  .... 

Genetic  examination  

Electrophoreisis  of  proteins  

Western  blot  test  , 

Protein,  western  blot  test  

Blood  smear  interpretation  , 

Bone  marrow  interpretation  

Fibnnoiysins  screen  

Clotting  assay,  whole  blood  

Blood  platelet  aggregation 

Physician  blood  bank  sen/ice  ... 
Physician  blood  bank  service  ... 
Physician  blood  bank  service  ... 
Fluorescent  antibody,  screen  ... 

Fluorescent  antibody,  titer  

Serum  Immunoelectrophoresis  . 
Other  Immunoelectrophoresis  .. 
Immunoelectrophoresis  assay 
Immunofixation  procedure  


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


0.00 

0.00 

+1.92 

0.00 

+0.05 

+O.05 

+0.00 

+0.10 

+0.10 

+0.00 

0.00 

0.00 

0.00 

0.00 

1.79 

1.79 

0.00 

1.04 

1.04 

0.00 

1.80 

1.80 

0.00 

2.09 

2.09 

0.00 

2.51 

2.51 

0.00 

1.31 

1.31 

0.00 

1.98 

1.93 

0.00 

0.00 

1.59 

0.00 

1.95 

1.95 

0.00 

2.24 

2.24 

0.00 

0.00 

1.50 

0.00 

1.98 

1.98 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

1.32 

0.37 

0.37 

0.37 

0.37 

0.37 

0.45 

0.93 

0.37 

0.37 

0.37 

0.93 

0.93 

0.93 

0.37 

0.37 

0.37 

0.37 

0.42 

0.37 


6.50 
0.00 
0.74 
0.00 
1.31 
0.02 
1.29 
264 
0.04 
2,60 
000 
0.00 
0.00 
0.00 
3.22 
0.62 
2.60 
1.65 
0.36 
1.29 
3.21 
0.61 
2.60 
3.31 
0.71 
2.60 
3.48 
088 
260 
3.07 
0.47 
2.60 
3,29 
0.69 
2.60 
0.00 
0.57 
0.00 
3.27 
0.67 
2.60 
5.15 
0.91 
4.24 
0.00 
0.50 
0.00 
3.33 
0.73 
2.60 
0.00 
0.00 
0.00 
0.00 
0.21 
0.64 
0.16 
0.15 
0.16 
0.14 
0.17 
0.19 
1.64 
0.12 
NA 
0.16 
0.47 
0.50 
0.50 
0.17 
0.16 
0.16 
0.16 
0.19 
0.16 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total  ■ 


NA 
0.00 
0.74 
0.00 

NA 
0.02 

NA 

NA 
0.04 

NA 
0,00 
0.00 
0.00 
0.00 

NA 
062 

NA 

NA 
0.36 

NA 

NA 
0.61 

NA 

NA 
0.71 

NA 

NA 
0.88 

NA 

NA 
0.47 

NA 

NA 
0.69 

NA 
0.00 
0.57 
0.00 

NA 
0.67 

NA 

NA 
0.91 

NA 
0.00 
0.50 
0.00 

NA 
0.73 

NA 
0.00 
0.00 
0.00 
0.00 
0.16 
0.59 
0.16 
0.15 
0.16 
0.14 
0.17 
0.19 
0.41 
0.12 
0.17 
0.16 
0.41 
0.41 
0.42 
0.16 
0.16 
0.16 
0.16 
0.19 
0.16 


^C^^nr^nool  A^^^r  Den«^  **^«°"-  *"  ''^'^^  "^ ^-  *PP'^=^'«  ^ARS^PARS  Apply, 

'♦Indicates  RVUs  are  not  used  for  MeO'Ca-e  pavment 


035 
0.00 
0.11 
000 
0,07 
0.01 
0.06 
0.14 
0.01 
0.13 
0.00 
000 
0.00 
0.00 
0.22 
0,08 
0,14 
0  12 
0.05 
0,07 
0.22 
0.08 
0,14 
0.24 
0,10 
0.14 
0,25 
0.11 
0.14 
0.20 
0.06 
0.14 
022 
0,08 
0  14 
0.00 
0.08 
0.00 
0.24 
0.10 
0.14 
0.24 
0.10 
0.14 
0.00 
0.07 
0.00 
0.24 
0.10 
0.14 
0.00 
0.00 
0.00 
0.00 
0.01 
0.06 
0.01 
0.01 
0.01 
0.01 
0.01 
0.02 
0.04 
0.01 
0.04 
0.01 
0.04 
0.04 
0.04 
0.01 
-0.01 
0.01 
0.01 
0.01 
0.01 


6,85 
0,00 
2,77 
OOO 

1  43 
008 
1-35 
2.88 
0  15 
273 
OOO 
OuO 

0  00 
000 

5  23 

2  49 
2  74 
281 
1,45 

1  36 
5.23 

2  49 
274 
564 
2  90 
2  74 

6  24 
350 
2  74 
4,58 
1,84 
2,74 
549 
275 
2,74 
0,00 
2,24 
0,00 
5,46 
2.72 
2.74 
7.63 
325 
4,38 
000 
2,07 
0,00 
5,55 
2,81 
2,74 
0,00 
0,00 
0-00 
0.00 
0.59 
2.02 
0.54 
0.53 
0.54 
0.52 
0.55 
0,66 
2.61 
0.50 

NA 
0.54 
1.44 
1.47 
1.47 
0.55 
0.5-1 
0,54 
0,54 
062 
0,54 


Global 


NA 

XXX 

0,00 

XXX 

2.77 

XXX 

000 

XXX 

NA 

XXX 

0,08 

XXX 

NA 

XXX 

NA 

XXX 

0-15 

XXX 

NA 

XXX 

000 

XXX 

000 

XXX 

000 

XXX 

0-00 

XXX 

NA 

XXX 

2-49 

XXX 

NA 

XXX 

NA 

XXX 

1,45 

XXX 

NA 

XXX 

NA 

XXX 

2,49 

XXX 

NA 

XXX 

NA 

XXX 

2-90 

XXX 

NA 

XXX 

NA 

XXX 

3,50 

XXX 

NA 

XXX 

NA 

XXX 

1.84 

XXX 

NA 

XXX 

NA 

XXX 

2.75 

XXX 

NA 

XXX 

0,00 

XXX 

2,24 

XXX 

0.00 

XXX 

NA 

XXX 

2.72 

XXX 

NA 

XXX 

NA 

XXX 

3,25 

XXX 

NA 

XXX 

0-00 

XXX 

207 

XXX 

0.00 

XXX 

NA 

XXX 

281 

XXX 

NA 

XXX 

0,00 

XXX 

0,00 

XXX 

0,00 

XXX 

0,00 

XXX 

0,54 

XXX 

1,97 

XXX 

054 

XXX 

0,53 

XXX 

0.54 

XXX 

0-52 

XXX 

0,55 

XXX 

0  66 

XXX 

1  38 

XXX 

0,50 

XXX 

0,58 

XXX 

0  54 

XXX 

1  38 

XXX 

1,38 

XXX 

1.39 

XXX 

0.54 

XXX 

0.54 

XXX 

054 

XXX 

0,54 

XXX 

0,62 

XXX 

0  54 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


86485 
86490 
86510 
86580 
86585 
86586 
87164 
87207 
88104 
88104 
88104 
88106 
88106 
88106 
88107 
88107 
88107 
88108 
88108 
88108 
88112 
88112 
88112 
88125 
88125 
88125 
88141 
88160 
88160 
88160 
88161 
88161 
88161 
88162 
88162 
88162 
88172 
88172 
88172 
88173 
88173 
88173 
88180 
88180 
88180 
88182 
88182 
88182 
88199 
88199 
88199 
88291 
88299 
88300 
88300 
88300 
88302 
88302 
88302 
88304 
88304 
88304 
88305 
88305 
88305 
88307 
88307 
88307 
88309 
88309 
88309 
88311 
8831 1 
88311 
68312 


MOD       Status 


26 

A 

TC 

A 

A 

26  

A 

TC  .... 

A 

A 

Descnptiop 


Skin  test,  Candida 

Coccidioidomycosis  skin  test  . 

Histopiasmcsis  skin  test    , 

TB  intradermal  test  

TB  tine  test  , 

Skin  test,  unlisted  , 

Dark  field  examination  

Smear  special  stam  , 

Cylopathology  fluids  

Cytopathology  tkiids  , 

Cylopathology.  fluids  , 

Cytopattiology  fluids  , 

CytDpathology,  fluids  , 

Cylopathology.  fluids    

Cytopathology,  fluids  

Cylopathology  fluids    

Cylopathology  fluids    

Cytopath,  concentrate  tech  

Cytopath,  concentrats  iec*^   

Cytopath,  concentrate  lech  ,..., 
Cytopath,  cell  enhance  tech  ..., 
Cytopath  cell  enhance  tech  ..., 
Cytopath,  cell  enhance  tech  ..., 

Forensic  cytopathology  

Forensic  cytopathology  

Forensic  cytopattiology  , 

Cytopath,  cA/,  interpret  , 

Cytopath  smear  other  source  . 
Cytopath  smear,  other  source 
Cytopath  smear  other  source 
Cytopath  smear  other  source 
Cytopath  smear  other  source 
Cytopath  smear,  other  source 
Cytopath  smear  other  source 
Cytopath  smear  other  source 
Cytopath  smear   other  source 

Cytopathology  eval  of  fna   

Cytopathology  eval  of  fna  

Cytopathology  eval  of  fna  

Cytopath  eval.  fna.  report  

Cytopath  evai  fna. 
Cytopath  eval  fna 

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cytopathology  procedure  

Cytopathology  procedure  

Cytopathology  procedure  

Cyto/molecular  '■eport  

Cytogenetic  study        

Surgical  path,  gross   n.. 

Surgical  path   gross   

Surgical  path,  gross  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

i  Tissue  exam  by  pattiologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist   

Decalcify  tissue  

Decalcify  tissue  

Decalcrfy  tissue   

Special  stains  


'eport 
report 


Physician 

work 

RVUs3 

Non-facil- 
ity PE 
RVUs 

facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non-facil- 
ity Total 

Faality 
totai 

Gtobal 

0.00 

0.00 

0.00 

0,00 

000 

0.00 

1 

XXX 

0.00 

0.29 

NA 

002 

0.31 

NA 

XXX 

0.00 

0.32 

NA 

0  02 

0.34 

NA 

XXX 

0.00 

0.25 

NA 

002 

0.27 

NA 

xx> 

0.00 

0.20 

NA 

001 

0.21 

NA 

XXX 

0.00 

0.00 

000 

0,00 

0.00 

0.00 

XXX 

0.37 

0.12 

0  12 

0.01 

0.50 

0.50 

XXX 

0.37 

0.17 

0  16 

001 

0.55 

0.54 

XXX 

0.56 

0.76 

NA 

004 

1,36 

NA 

XXX 

0.56 

0.25 

0  25 

002 

0.83 

0,83 

XXX 

0.00 

0.51 

NA 

002 

0,53 

NA 

XXX 

0.56 

0.62 

NA 

004 

1-22 

NA 

XXX 

0.56 

0.25 

0.25 

002 

083 

0,83 

XXX 

0.00 

0.37 

NA 

0.02 

0.39 

NA 

XXX 

0.76 

0.98 

NA 

006 

iJBO 

NA 

XXX 

0.76 

0.34 

0,34 

004 

1,14 

1,14 

XXX 

0.00 

0.64 

NA 

002 

0,66 

NA 

XXX 

0.56 

0.82 

NA 

004 

1,42 

NA 

XXX 

0.56 

0.25 

0.25 

0  02 

0,83 

0,83 

XXX 

0.00 

0.57 

NA 

0  02 

059 

NA 

XXX 

1.17 

2.02 

NA 

008 

3.27 

NA 

XXX 

1.17 

0.53 

0.53 

006 

1,76 

1  76 

XXX 

0.00 

1.49 

NA 

002 

1  51 

NA 

XXX 

0.26 

0.27 

NA 

0,02 

0,55 

NA 

XXX 

0.26 

0.12 

0  12 

0,01 

0.39 

0.% 

XXX 

0.00 

0.15 

NA 

0,01 

0,16 

NA 

XXX 

0.42 

0.16 

0  18 

001 

0.61 

061 

XXX 

0.50 

0.93 

NA 

004 

1,47 

NA 

XXX 

0.50 

0.22 

0,22 

002 

074 

074 

XXX 

0.00 

0.71 

NA 

0,02 

073 

NA 

XXX 

0.50 

0.88 

NA 

004 

1,42 

NA 

XXX 

0.50 

0.22 

0.22 

002 

0,74 

0,74 

XXX 

0.00 

0.66 

NA 

002 

068 

NA 

XXX 

0.76 

0.68 

NA 

006 

1,50 

NA 

XXX 

0.76 

0.34 

034 

0O4 

1  14 

1,14 

XXX 

0.00 

0.34 

NA 

002 

0,36 

NA 

XXX 

0.60 

0.67 

NA 

004 

1,31 

NA 

XXX 

0.60 

0.27 

0.27 

0  02 

0.89 

0.89 

XXX 

0.00 

0.40 

NA 

002 

0.42 

NA 

XXX 

1.38 

1.78 

NA 

008 

3.24 

NA 

XXX 

1.38 

0.62 

G  62 

006 

206 

206 

XXX 

0.00 

1.16 

NA 

0  02 

1  18 

NA 

XXX 

0.36 

1.45 

NA 

003 

1.84 

NA 

XXX 

0.36 

0.16 

0  16 

001 

0,53 

0.53 

XXX 

0.00 

1.29 

NA 

0  02 

1  31 

NA 

XXX 

0.77 

1.61 

NA 

008 

246 

NA 

XXX 

0.77 

0.34  J 

034 

004 

1,15 

1  15 

XXX 

0.00 

1.27 

NA 

004 

1,31 

NA 

XXX 

0.00 

0.00 

ooc 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

ooc 

000 

0,00 

0.00 

XXX 

0.00 

0.00 

000 

000 

0.00 

0.00 

XXX 

0.52 

0.28 

0  28 

002 

0.82 

0,82 

XXX 

0.00 

0.00 

OOC 

000 

0.00 

0.00 

XXX 

0.06 

0.28 

NA 

0  02 

0.38 

NA 

XXX 

0.06 

0.04 

004 

0.01 

0.13 

0.13 

XXX 

0.00 

0.24 

NA 

001 

0.25 

NA 

XXX 

0.13 

0.70 

NA 

003 

0.86 

NA 

XXX 

0.13 

0.06 

006 

0,01 

0.20 

0.20 

XXX 

0.00 

0.64 

NA 

002 

066 

NA 

XXX 

0.22 

0.88 

NA 

003 

1  13 

NA 

XXX 

0.22 

0.10 

0.10 

0,01 

0.33 

0.33 

XXX 

0.00 

0.78 

NA 

0,02 

080 

NA 

XXX 

0.75 

1.75 

NA 

006 

256 

NA 

XXX 

0.75 

0.34 

034 

0  02 

1  11 

1,11 

XXX 

0.00 

1.41 

NA 

0,04 

1,45 

NA 

XXX 

1.58 

2.67 

NA 

013 

4.38 

NA 

XXX 

1.58 

0.70 

0.70 

0.07 

2.35 

2.35 

XXX 

*       0.00 

1.97 

NA 

0.06 

2.03 

NA 

XXX 

2.27 

3.27 

NA 

016 

5.70 

NA 

XXX 

2.27 

1.00 

1  00 

0.10 

3.37 

3.37 

XXX 

0.00 

2.27 

NA 

006 

233 

NA 

XXX 

0.24 

0.20 

NA 

002 

046 

NA 

XXX 

0.24 

0.11 

0.11 

0.01 

0.36 

0.36 

XXX 

0.00 

0.09 

NA 

0.01 

0.10 

NA 

XXX 

0.54 

1.36 

NA 

0  03 

1  93 

NA 

XXX 

'  CPT  codes  and  descriptions  only  are  copyr.gn-  2003  Amencan  Medica  AssociatKMi  All  Rights  Reserved  AppiicaBie  FARSD^ARS  Apply, 
^Copyngrit  2003  American  Denial  Association   Al'  -igr'ts  'ese^vec 
^♦Indicates  RVUs  are  no!  usec  'o'  Medicare  paymeni 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS- 


MOD        Status 


Description 


88312  ... 

26  

A 

88312 

TC 

A 

88313 

A 

88313 

26   .. 

A 

88313  .... 

1  TC  .... 

A 

88314  .... 

1 

A 

88314 

26   .. 

A 

88314 

TC  ... 

A 

88318  .... 

A 

88318  .... 

26 

A 

88318  .... 

TC  .... 

A 

88319  .... 

A 

88319  ... 

26  

A 

88319  .... 

TC  .... 

A 

88321  .... 

A 

88323  .... 

A 

88323 

26   .. 

A 

88323 

TC  .. 

A 

88325  .... 

A 

88329  .... 

A 

88331  . 

A 

88331 

26   . 

A 

88331  ... 

TC  .... 

A 

88332  ... 

A 

88332 

26  

A 

88332 

TC  .. 

A 

88342 

A 

88342 

26 

A 

8834: 

TC 

A 

38346 

A 

88346 

26 

A 

88346 

TC   . 

A 

88347  ... 

A 

88347  .... 

26  

A 

88347  .... 

TC  .... 

A 

88348  .... 

A 

38348  .... 

26  

A 

88348  ... 

TC  .... 

A 

88349 

A 

88349 

26  .  .. 

A 

88349 

TC  .. 

A 

88355  ... 

A 

88355  ... 

26  

A 

88355  .... 

TC  .... 

A 

88356  .... 

A 

88356 

26   .. 

A 

88356 

TC 

A 

88358  .. 

A 

88358  ... 

26' 

A 

88358  .. 

TC  .... 

A 

88361  ... 

A 

88361 

26  

A 

88361 

TC  .... 

A 

88362   . 

A 

88362  .. 

26  

A 

88362  ... 

TC  .... 

A 

88365  .  . 

A 

88365 

26  

A 

88365 

TC   . 

A 

88371 

26 

A 

88372 

26 

A 

88380  ... 

C 

88380  ... 

26 

C 

88380  .... 

TC  .... 

C 

88399  .... 

C 

88399   . 

26  

C 

88399 

TC  .. 

C 

89060  ... 

26  

A 

89100  .... 

A 

89105  .... 

A 

89130  .... 

A 

89132  ... 

A 

89135  .... 

A 

89136  .... 

A 

89140  .... 

A 

Special  stains  

Special  stains  

Special  stains  

Special  stains  

Special  stains  

Histochemical  stain  

Histocheniical  stain   

Histoctiemicai  stain   

Chemical  histochemistry   

Chemical  histochemistry  , 

Chemical  histochemistry   

Enzyme  histochemistry 

Enzyme  histochemistry  

Enzyme  histochemistry   

Microslide  consultation  

Microslide  consultation  

Microslide  consuttation  

Microslide  consultation  

Comprehensive  review  of  data 

Path  consult  introo   

Path  consult  intraop,  1  bloc  

Path  consult  intraop.  1  bloc  

Path  consult  intraop.  1  bloc  

Path  consult  intraop.  addl   

Path  consult  intraop  addl  

Path  consult  mtraop.  addl  

Immunohistochemistry 

Immunohistochemistry 

Immunohistochemistry  

Immunofluorescent  study  

Immunofluorescent  study  

Immunofluorescent  study  

Immunofluorescent  study   

Immunofluorescent  study  

Immunofluorescen;  study  

Electron  microscopy  

Electron  microscopy  

Electron  microscopy  

Scanning  electron  microscopy  . 
Scanning  electron  microscopy  . 
Scanning  electron  microscopy  . 

Analysis  skeletal  muscle  

Analysis,  skeletal  muscle  

Analysis,  skeletal  muscle  

Analysis,  nen/e  

Analysis,  nerve  

Analysis,  nerve  

Analysis,  tumor 

Analysis,  tumor  

Analysis,  tumor  

Immunohistochemistry,  tumor  .. 
Immunohistochemistry.  tumor  ., 
Immunohistochemistry,  ;umor  .. 

Nerve  teasing  preparations  

Nerve  teasing  preparations  , 

Nerve  teasing  preparations  

Tissue  hybndization  

Tissue  hybndization  

Tissue  hybndization  

Protein,  western  blot  tissue  

Protein  analysis  w.probe 

Microdissection  

Microdissection  

Microdissection  

Surgical  pathoksgy  procedure  ... 
Su.-gical  pathotogy  procedure  ... 
Surgical  pathology  procedure  ... 

Exam. synovial  fluid  crystals  

Sample  intestinal  contents  

Sample  intestinal  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  


0.54 

0.00 

0.24 

0.24 

0.00 

0.45 

0.45 

0.00 

0.42 

0.42 

0.00 

0.53 

0.53 

0.00 

1.29 

1.34 

1.34 

0.00 

2.21 

0.67 

1.18 

1.18 

0.00 

0.59 

0.59 

0.00 

0.85 

0.85 

0.00 

0.86 

0.86 

0.00 

0.66 

0.86 

0.00 

1.50 

1.50 

0.00 

0.76 

0.76 

0.00 

1.84 

1.84 

0.00 

3.00 

3.00 

0.00 

2.80 

2.80 

0.00 

0.93 

0.93 

0.00 

2.16 

2.16 

0.00 

0.92 

0.92 

0.00 

0.37 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.60 

0.50 

0.45 

0.19 

0.79 

0.21 

0.93 


Non-facil- 
ity PE 
RVUs 


0.24 
1.12 
1.10 
Oil 
0.99 
0.89 
0.20 
0.69 
0.81 
0.19 
•  0.62 
1.90 
0.23 
1.67 
0.81 
1.45 
0.60 
0.85 
2.98 
0.64 
1  00 
0.53 
0.47 
0.50 
0.26 
0.24 
1.36 
0.38 
0.98 
1.46 
0.38 
1.08 
1.78 
0.36 
1.42 
8.57 
0.65 
7.92 
10.00 
0.34 
966 
263 
0.81 
1.82 
2.91 
1.29 
1.62 
1.39 
1.24 
0.15 
2.62 
0.42 
2.20 
4.44 
0.93 
3.51 
2.23 
0.41 
1.82 
0.13 
0.17 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.17 
1.62 
2.26 
1.76 
1.51 
1.61 
1.66 
2.09 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
fty  Total 


Facility 
total 


Global 


0.24 

NA 

NA 

0.11 

NA 

NA 

0.20 

NA 

NA 

0.19 

NA 

NA 

0.23 

NA 

0.57 

NA 

0.60 

NA 

0.97 

030 

NA 

0.53 

NA 

NA 

0.26 

NA 

NA 

0.38 

NA 

NA 

038 

NA 

NA 

0.36 

NA 

NA 

0.65 

NA 

NA 

034 

NA 

NA 

0.81 

NA 

NA 

1.29 

NA 

NA 

1.24 

NA 

NA 

0.42 

NA 

NA 

0.93 

NA 

NA 

041 

NA 

0.13 

0.17 

000 

0-00 

000 

0.00 

000 

000 

0  16 

0.22 

0.17  I 

0.13  I 

0.06 

025 

0  09 

0.28 


0.02 

0.01 

0.02 

0.01 

0.01 

0.04 

0.02 

0.02 

0.02 

0.01 

0.01 

0.04 

0.02 

0.02 

0.05 

0.08 

0.06 

0.02 

0.10 

0.02 

0.09 

0.05 

0.04 

0.04 

0.02 

0.02 

0.06 

0.04 

0.02 

0.06 

0.04 

0.02 

0.06 

0.04 

0.02 

0.13 

0.06 

0.07 

0.10 

0.04 

0.06 

0.14 

0.08 

0.06 

0.19 

0.12 

0.07 

0.19 

0.12 

0.07 

0.19 

0.12 

0.07 

0.14 

0.08 

0.06 

0.06 

0.04 

0.02 

0.01 

0.01 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.01 

0.02 

0.02 

0.02 

0.01 

0.04 

0.01 

0.04 


080 
1-13 
1.36 
0.36 
1.00 
1.38 
0.67 
071 
1.25 
0.62 
0.63 
2.47 
0.78 
1.69 
2,15 
2.87 
2.00 
0.87 
5.29 
1  33 
2.27 
1.76 
0.51 
1.13 
0.87 
0.26 
2.27 
1.27 
1  00 
238 
1.28 
1.10 
2.70 
1.26 
1  44 
10.20 
2.21 
7.99 
10.86 
1.14 
9.72 
4.61 
2.73 
1.88 
6.10 
4.41 
1.69 
4.38 
4.16 
0.22 
3.74 
1.47 
2.27 
6.74 
3.17 
3.57 
3.21 
1.37 
1.84 
0.51 
0.55 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
2.24 
2.78 
2.23 
1.71 
2.44 
1.88 
3.06 


0.80 
NA 
NA 
0.36 
NA 
NA 
0.67 
NA 
NA 
0,62 
NA 
NA 
078 
NA 
1.91 
NA 
2.00 
NA 
3.28 
0.99 
NA 
1.76 
NA 
NA 
0.87 
NA 
NA 
1.27 
NA 
NA 
1.28 
NA 
NA 
1.26 
NA 
NA 
2.21 
NA 
NA 
1.14 
NA 
NA 
2.73 
NA 
NA 
4.41 
NA 
NA 
4.16 
NA 
NA 
1  47 
NA 
NA 
3.17 
NA 
NA 
1.37 
NA 
0.51 
0.55 
000 
000 
000 
0.00 
000 
0.00 
0.54 
0.84 
0  69 
060 
0.26 
1.08 
0.31 
1.25  . 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'Zl^:^  tZTJT^  T:  r  ^^P^^'^^' 2rX33  Ar^encan  Medical  As«>c,at»n.  All  Rights  Reserved.  Applk^able  FARS/DFARS  Apply 
'  l-opyngnt  2003  Anencar  Dental  Association  All  rights  fesBrved  -"^f^'ir 

^♦Indicates  RVUs  are  not  used  for  Medicare  payment 


Federal  Register/ Vol.  68.  No.  216 /Friday.  November  7.  2003 'Rules  and  Regulations  63363 


ADDENDUM  B. -RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


89141 
90281 
90283 
90287 
90288 
90291 
90296 
90371 
90375 
90376 
90378 
90379 
90384 
90385 
90386 
90389 
90393 
90396 
90399 
90471 
90472 
90473 
90474 
90476 
90477 
90S81 
90585 
90586 
90632 
90633 
90634 
90636 
90645 
90646 
90647 
90648 
90655 
90667 
90658 
90659 
90660 
90665 
90669 
90675 
90676 
90680 
90690 
90691 
90692 
90693 
90698  , 

90700  . 

90701  , 

90702  , 

90703  , 

90704  . 

90705  , 

90706  . 

90707  . 

90708  . 
90710  . 

90712  . 

90713  . 

90715  . 

90716  . 

90717  . 

90718  . 

90719  . 

90720  . 

90721  . 
90723  . 
90725  . 
90727  . 

90732  . 

90733  . 


MOO       Status 


Descnption 


Sample  slomacli  contents  

Humar  ig.  im  

Human  ig.  iv  

Botulinum  antitoxin  

Botulism  ig,  iv    ; 

Cmv  ig.  IV       

Diphtfiena  antitoxin 

Hep  b  ig.  im  

Rabies  ig.  im/sc  

Rabies  ig  hieat  treated  

Rsv  ig,  im,  50mg    

Rsv  ig.  IV  

Rti  ig,  tull-dose,  im  

Rti  ig,  minidose   im   

Rh  ig  IV  

Tetanus  ig.  tm .-. 

Vaccina  ig,  im * 

Vancella-zoster  ig,  im  

Immune  globulin 

Immunization  admin  

Immunization  aomin,  each  add 

Immune  admin  oraLnasal      

Immune  admin  oraLnasal  addl 
Adenovirus  vaccine  type  4    .... 
Adenovirus  vaccine,  type  ~    .... 

Anthrax  vaccine,  sc         

Beg  vaccine,  pccut       

Beg  vaccine,  intravesical    

Hep  a  vaccine  aduli  irr        

Hep  a  vacc  peaadoi  2  dose  . 
Hep  a  vacc  pecLadoi.  3  dose  . 

Hep  atiep  b  vacc.  adult  im  

Hib  vaccine   htx)c.  im  

Hib  vaccine  prp-d.  im  

Hib  vaccine,  prp-omp.  im  

Hib  vaccine,  prp-;,  im  

Flu  vaccine.  6-35  mo.  Im 

Flu  vaccine  6-35  mo,  im  

Flu  vaccine,  3  yrs,  im  

Ru  vaccine,  wtiole.  im 

Ru  vaccine,  nasa'  

Lyme  disease  vaccine,  im 

Pneumococcal  vacc  ped  <5  ... 

Rabies  vaccine  in'.        

Rabies  vaccine,  id  

Rotovirus  vaccine   oral  

Typhoid  vaccine  oral    

Typhoid  vaccine,  im       

Typhoid  vaccine,  h-p  scM  

Typhoid  vaccine,  akd,  sc 

Dtap-hib-ip  vaccine,  im 

Dtap  vaccine,  im  

Dtp  vaccine  im 

Dt  vaccine  <  7.  im  

Tetanus  vaccine   im       

Mumps  vaccine  sc        

Measles  vaccine  sc      

Rutselia  vaccine,  sc        

Mmr  vaccine  sc     

Measles-rutielta  vacane,  sc  .... 

Mm^v  vaccine   sc  

Oral  poliovirus  vaccine  

Poliovinjs  ipv,  sc  

Tdap  vaccine  >7  im 

Chicken  pox  vacane  sc  

Yellow  fever  vaccine,  sc 

Ta  vaccine  >  7,  im 

Diphthena  vaccine,  im , 

Dtp/hib  vaccine,  im        ,.., 

Dtap/'hib  vaccine,  im       , 

Dtap-hep  t>ipv  vaccine,  im 

Cholera  vaccine,  injectable  

Plague  vaccine  im        , 

Pneumococcal  vaccine  

Meningococcal  vaccine  sc    


Phystcian 

work 

RVUsS 


Non-facil- 
ity  PE 
RVUs 


Faality 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-tacil- 
ity  Total 


'^aality 
total 


Global 


085 

000 
000 
000 
000 

coo 

000 
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OOC' 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooc 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0-00 
000 
000 


275 

000 
000 
000 

coo 

000 

ooo 

000 

000 

000 

000 

000 

000 

000 

0,00 

0,00 

000 

000 

0,00 

0^1 

0.14 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0  00 

000 

000 

000 

000 

000 

000 

000 

ooo 

000 
000 
000 
000 
000 
0.00 

cool 
0.00  I 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

coo 


0.34 

000 
000 
000 
000 
000 
0-00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0,00 
000 
000 
NA 
NA 
0.00 
000 
0,00 
000 
000 
000 
000 
000 
000 
0-00 
000 
000 
000 
0  00 
0.00  j 
0.00  j 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0  00 
0,00  i 
0.00  I 
0.00 
0.00  I 
0.00 
000 
000 
000 
000 
000 

coo 

000 
000  . 
0.00 
0  00 
0  00 
0  00 
0-00 
000 
000 
000 
000 
000 


0.04 

364 

1  23 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

ooc 

000 

XXX 

000 

000 

000 

XXX 

000 

ooo 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

0.00 

XXX 

000 

ooc 

OjOO 

XXX 

000 

000 

0.00 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

0,00 

ooc 

000 

XXX 

0-00 

0.00 

0.00 

XXX 

000 

000 

0.00 

XXX 

0.01 

0.21 

NA 

XXX 

0.01 

0.15 

NA 

777 

000 

000 

ooo 

XXX 

000 

000 

000 

zzz 

000 

000 

000 

XXX 

0-00 

000 

000 

XXX 

0,00 

000 

000 

XXX 

000 

000 

0.00 

XXX 

000 

000 

ooo 

XXX 

000 

000 

ooo 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

000 

ooo 

0.00 

XXX 

0,00 

0.00 

0.00 

XXX 

0-00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

ox 

0.00 

0.00 

XXX 

ooc 

0.00 

0.00 

XXX 

000 

0.00 

000 

XXX 

000 

0.00 

0.00 

XXX 

000 

000 

0.00 

XXX 

000 

000 

0.00 

XXX 

000 

coo 

0.00 

XXX 

000 

000 

0.00 

XXX 

000 

ooc 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

0.00 

000 

000 

XXX 

0.00 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

0.00 

XXX 

000 

000 

000 

XXX 

000 

000 

0.00 

XXX 

0,00 

000 

0.00 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

COC' 

ooo 

000 

XXX 

GOO 

000 

000 

XXX 

000 

ooc 

000 

XXX 

0.00 

000 

000 

XXX 

0.00 

000 

000 

XXX 

0.00 

000 

000 

XXX 

0.00 

000 

000 

XXX 

0.00 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

ooc 

000 

000 

XXX 

0.00 

000 

000 

XXX 

'  OPT  codes  aid  descriptions  oniv  a'e  copyright  2003  A-rieicar.  Medica'  Associafcon  All  Rights  Resented  ApplicaCle  FAR&T3FARS  Apply. 
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CPT' 
HCPCS- 

'   MOD 

Status 

90734  .... 

90735  .... 

E 

1  

E 

90740  .... 

1 

X 

90743  .... 

X 

90744  .... 

X 

90746  .... 

X 

90747  .... 

X 

90748  .... 

1 

90749  .... 

E 

90780  .... 

A 

90781    .... 

A 

90782  .... 

T 

90783  .... 

T 

90784  .... 

t 

90788  .... 

T 

90799  .... 

C 

90801   .... 

A 

90802  .... 

A 

90804  .... 

A 

90805  .... 

A 

90806  .... 

A 

90807  .... 

A 

90808  .... 

A 

90809  .... 

A 

9081 0  .... 

A 

90811   .... 

A 

90812  .... 

A 

90813  .... 

A 

90814  .... 

A 

908^5  .... 

A 

908 '6  .... 

A 

90817  .... 

A 

908' 8  .... 

A 

908 '9  .... 

A 

90821     ... 

A 

90822  .... 

A 

90823  .... 

A 

90824  .... 

' 

A 

90826  .... 

A 

90827  .... 

A 

90828  .... 

A 

90829  .... 

A 

90845  .... 

A 

90846  .... 

R 
R 
R 

90847  .... 

90849  .... 

90853  .... 

A 

90857  .... 

A 

90862  ... 

A 

90865  .... 

A 

90870  ..:. 

A 

90871    .... 

N 
N 
N 

90875  .... 

90876  .... 

90880  .... 

A 

90882  .... 

N 

90885  .... 

B 

90887  .... 

B 

90889  .... 

B 

90899  .... 

C 

90901    .... 

A 

90911    .... 

A 

90918  .... 

1 

1 
1 
1 
A 

90919  .... 

90920    ... 

90921    .... 

90922  .... 

90923  .... 

A 

90924  .... 

A 

90925  .... 

A 

90935  .... 

A 

90937  .... 

A 

90939  .... 

X 

90940  .... 

X 

90945  .... 

A 

Descnptwn 


Meningococcal  vaccine,  im  

Encephalftis  vaccine  so  

Hepb  vacc,  ill  pat  3  dose  im  .... 
Hep  b  vacc.  aooi  2  dose,  im  ... 
Hept}  vacc  peaadoi  3  dose  im 

Hep  b  vaccine,  adult  im  

Hepb  vacc,  ill  pa;  4  dose  im  .... 

Hep  tj/'hib  vaccine,  im 

Vaccine  toxoid  

I  IV  infusion  tfierapy,  1  hour 

IV  infusion,  additional  fiour 

Injection,  soim 

Injection,  la  

Injection,  iv  „. 

Injection  of  antibiotic 

Ther/prop^y'(actlCdx  inject 

Psy  dx  interview     

Intac  psy  dx  intep»'iew  , 

Psytx  office  20-30  mm  

Psytx   off   20-30  mm  w'e&m  ..., 

Psytx    of*   45-50  mir     

Psytx.  off  45-50  mm  w  e&m  .... 

Psytx,  office   75-80  mm  

Psytx.  off   75-8C,  w,e&m  

Intac  psytx,  off,  20-30  mm  

Intac  psytx,  20-30,  we&m  

Intac  psytx.  of<,  45-50  mm  

Intac  psytx,  45-50  mm  w/e&m  .. 

Intac  psytx,  off,  75-80  mm  

Intac  psytx,  75-80  w/e&m  

Psytx,  nosp,  20-30  mm  

Psytx  hosp  20-30  min  w/e&m 

Psytx,  hosp,  45-50  mm  

Psytx.  hosp   45-50  mm  w/e&m 

Psytx.  hosp,  75-80  mm   

Psytx,  hosp,  75-80  min  w/e&m 
Intac  psytx,  hosp  20-30  mm  .... 
Intac  psytx,  hsp  20-30  w/e&m  .. 
Intac  psytx  hosp,  45-50  mm  .... 
Intac  psytx,  hsp  45-50  w/e&m  .. 
Intac  psytx,  hosp  75-80  min  .... 
Intac  psytx,  hsp  75-80  w/e&m  .. 

Psychoanalysis  

Family  psytx  w/o  patient 

Family  psytx  w/patient  

Multiple  'amily  group  psytx 

Group  psychotherapy  

Intac  group  psytx    

Medication  management  

Narcosynrhesis     

Electroconvulsive  therapy  

Electroconvulsive  therapy  

Psychophysiological  therapy  

Psychophysiological  therapy  

Hypnotherapy     

Environmental  manipulation  

Psy  evaluation  of  records 

Consultation  with  family    

Preparation  of  report      

Psychiatnc  service,therapy 

Biofeedback  tram   any  metti  

Biofeedback  pen/uro,  rectal  

ESRD  related  services,  month  .. 
ESRD  related  sen/ices,  nx)nth  .. 
ESRD  related  services,  month  .. 
ESRD  related  services,  month  .. 

ESRD  related  services,  day  

Esrd  related  services,  day  

Esrd  related  services,  day 

Esrd  related  ser/ices,  day 

Hemodialysis  one  evaluation  ... 

Hemodialysis  repeated  eval  

Hemodialysis  study  transcut  .... 

Hemodialysis  access  study  

Dialysis,  one  evaluation   


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


'CPT  cortes  ana  ^escnci.ons  aniv  are  copy-grt  2003  American  Medical  /viociation  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 

^Cooynght20C3  A'^enca.n  Denta.  Associat.or   All  r.grts  reserved  "wi 

'  -Indicales  RVUs  are  not  used  tor  Medicare  payment 


Global 


0.00 

000 

0.00 

0.00 

000 

000 

XXX 

0.00 

000 

0.00 

0.00 

000 

000 

XXX 

0.00 

000 

000 

0.00 

000 

000 

XXX 

0.00 

0-00 

000 

0.00 

0.00 

000 

XXX 

000 

0.00 

0,00 

0.00 

000 

000 

XXX 

0.00 

0,00 

0,00 

0.00 

0.00 

000 

XXX 

000 

000 

0,00 

000 

0.00 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

000 

XXX 

0.00 

1.10 

NA 

0.07 

1  17 

NA 

XXX 

000 

0.56 

NA 

0.04 

060 

NA 

777 

0.00 

0.11 

NA 

0.01 

0.12 

NA 

XXX 

0.00 

0.41 

NA 

0.02 

0.43 

NA 

XXX 

0.00 

0.47 

NA 

004 

0  51 

NA 

XXX 

0.00 

0.12 

NA 

001 

013 

NA 

XXX 

0.00 

000 

0.00 

000 

000 

0,00 

XXX 

2.78 

1-19 

094 

0.07 

4  04 

379 

XXX 

2.99 

,            1.22 

0.99 

0.08 

4.29 

4.06 

XXX 

1.20 

0.50 

0.39 

0.04 

1.74 

1  63 

XXX 

1.36 

0.51 

0.43 

0.04 

1  91 

1  83 

XXX 

1.85 

0.71 

0.62 

0.05 

2  61 

252 

XXX 

2.01 

0.70 

0.64 

006 

277 

2.71 

XXX 

2.77 

1.04 

0.91 

0.08 

3  89 

3.76 

XXX 

2.93 

1.01 

0.93 

008 

4  02 

3.94 

XXX 

1.31 

0.52 

0.43 

0,04 

1.87 

1  78 

XXX 

1.47 

0.58 

0.47 

004 

2.09 

1  98 

XXX 

1.96 

0  79 

0.65 

0.06 

2,81 

2.67 

XXX 

2.12 

0.77 

0.67 

006 

295 

285 

XXX 

2.88 

1.11 

0.99 

008 

4  07 

3,95 

XXX 

3.04 

1.06 

0.96 

0.08 

4,18 

4  08 

XXX 

1.24 

NA 

0.47 

0.04 

NA 

1,75 

XXX 

1.40 

NA 

0.47 

0.04 

NA 

1.91 

aXX 

1.88 

NA 

0.69 

0.05 

NA 

2  62 

XXX 

2.04 

NA 

0.66 

0.06 

NA 

2,76 

XXX 

2.81 

NA 

1.02 

0.07 

NA 

390 

XXX 

2.97 

NA 

0.96 

0.08 

NA 

4,01 

XXX 

1.35 

NA 

0.49 

0.04 

NA 

1  88 

XXX 

1.51 

NA 

0.S0 

0.04 

NA 

205 

XXX 

2.00 

NA 

0.73 

0.05 

NA 

2  78 

XXX 

2.15 

NA 

0.69 

0.06 

NA 

290 

XXX 

2.92 

NA 

1.08 

0.08 

NA 

408 

XXX 

3.08 

NA 

0.99 

0.08 

NA 

4,15 

XXX 

1.78 

059 

0.57 

0.05 

2,42 

2.40 

XXX 

1.82 

0,66 

0.65 

0.05 

2,53 

2.52 

XXX 

2.20 

082 

0.77 

0.06 

3.08 

3.03 

XXX 

0.59 

0.28 

0.24 

0.01 

0.88 

084 

XXX 

0.59 

0.25 

0,23 

0.01 

0  85 

083 

XXX 

0.63 

0.30 

0.26 

0.02 

0,95 

091 

XXX 

0.94 

0.41 

0.33 

0.02 

1  37 

1.29 

XXX 

2.82 

1.62 

0.90 

0.08 

4  52 

380 

XXX 

1.87 

0.80 

080 

0.05 

272 

272 

000 

■1-2.70 

1.07 

1.07 

0.07 

384 

3.84 

000 

+1.19 

0.90 

0.47 

0.04 

2.13  1 

1.70 

XXX 

+1.89 

1.17 

0.73 

0.05 

3.11  ' 

2.67 

XXX 

2.18 

1  05 

069 

0.06 

329 

293 

XXX 

0.00 

000 

0.00 

0.00 

000 

000 

XXX 

+0.96 

038 

0.38 

0.02 

1.36 

1  36 

XXX 

+1.47 

083 

0.57 

0.04^ 

234 

208 

XXX 

0.00 

000 

000 

0.00 

0.00 

000 

XXX 

0.00 

000 

0.00 

0.00 

000 

000 

XXX 

0.41 

0.67 

0.14 

0.02 

1.10 

0.57 

000 

0.88 

1.64 

0.32 

0.05 

2.57 

1.25 

000 

+11.12 

7.50 

7.50 

0.36 

18.98 

18.98 

XXX 

+8.49 

4.15 

4.15 

0.29 

12.93 

12.93 

XXX 

+7.23 

389 

3.89 

0.23 

11.35 

11.35 

XXX 

+4.44 

2.52 

2.52 

0.14 

7,10 

7  10 

XXX 

0.37 

0.22 

0.22 

0.01 

0.60 

060 

XXX 

0.28 

0.13 

0.13 

0.01 

0,42 

0.42 

XXX 

0.24 

0.12 

0.12 

0.01 

0,37 

0.37 

XXX 

0.15 

0.08 

0.08 

0.01 

0,24 

024 

XXX 

1.21 

NA 

0.68 

0.04  ' 

NA 

1.93 

000 

2.10 

NA 

0.99 

0.07 

NA 

316 

000 

0.00 

0,00 

000 

0.00 

000 

000 

XXX 

0.00 

0,00 

000 

0.00  ; 

000 

0,00 

XXX 

1.27 

NA  1 

0.70  \ 

0.05  1 

NA 

2  02 

000 
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CPT-' 
HCPCS' 


MOD       Status 


90947  ,  ,. 

A 

90989  .. 

X 

90993 

X 

90997 

A 

90999 
91000 

C 

A 

91000 
91000 
91010 

26  

tc  .... 

A 
A 

A 

91010 
91010 
91011  .... 

26  

TC  .... 

A 
A 
A 

91011  .... 
91011 

91012 

26  

TC  .... 

A 
A 
A 

91012  ... 
91012   . 
91020 

26 

TC  .... 

A 

91020 
91020 
91030 

26 
TC 

A 
A 
A 

91030 
91030  ,- 
91032   . 



26  

TC  .... 

A 

A 

A 

91032 
91032 
91033 

26 
TC  .  . 

A 
A 
A 

91033   . 
91033   , 
91052 

26  

TC  .... 

A 

A 

A 

91052 
91052 

91055 

26  

TC  .  . 

A 
A 
A 

91055 
91055 
91060 

26  

TC  .... 

A 
A 
A 

91060 
9106C 
91065 
91065 
91065 
91100 

26 
TC 

26  . 
TC  .... 

A 
A 

A 

A 

91105  .. 

A 

91110 
91110  ,,- 
91110   . 
91122 

26"'''" 
TC  .... 

A 

A 
A 

A 

91122 
91122 
91123 
91132   . 

91132  .. 
91132 

91133  , 

26  

TC  .... 

26 ''^'' 
TC  .... 

A 
A 
B 

C 

A 
C 

r 

91133 
91133 
91299 

26 

TC 

A 

c 
r 

91299 

91299 
92002 

26  

TC  .... 

c 
c 

A 

92004 

A 

92012   . 

A 

92014 

A 

92015 

N 

92018 

A 

92019 

A 

92020 

A 

92060 

A 

92060 
92060 
92065 

26 

TC  .... 

A 

A 
A 

92065 
92065 
92070 
92081 

26  

TC  .... 

A 
A 
A 
A 

Descnption 


Dialysis,  repeated  eval  

Dialysis  t^'aming,  cornplete  .. 

Dialysis  training   mcompl  

Hemopertusior     

Dialysis  procedure 

Esophageal  intubation  

Esophageal  intubation  

Esophageal  intubation  

Esophagus  motility  study  .... 
Esophagus  motility  study 
Esophagus  motility  stuoy 
Esophagus  motilitj  study   .... 
Esophagus  motility  study   .... 
Esophagus  motility  study 
Esophagus  motility  study 
Esophagus  motility  study 
Esophagus  motility  study 

Gastnc  motility    

Gastric  motility  

Gastnc  motility 
Acio  perfusion  o'  esophagus 
Acifl  perfusion  o'  esophagus 
Acid  perfusion  o'  esophagus 
Esophagus  acia  ^eflux  test  . 
Esophagus  acio  -eflux  test  . 
Esophagus  acia  'efiux  test  . 
Prolonged  aciG  'eflux  test  ... 
Proiongea  acic  'etiux  test  ... 
Prolongea  acic  'eflux  test  ... 

Gastnc  analysis  test    

Gastnc  analysis  test    

Gastnc  analysis  test    

Gastnc  intubation  fc  smear 
Gastnc  intubation  for  smear 
Gastnc  intubation  for  smear 

Gastnc  saime  load  test  

Gastnc  salme  load  test 

Gastnc  saline  load  test 

B'eath  hyo-oger  test  

B'eath  hyd'oger  test    

Breath  nyoroger  test     

Pass  intestine  bieeding  tube 
Gastnc  mtubat'or  treatment 
Gi  t'act  capsule  enooscopy  . 
Gi  tract  capsule  enooscopy  . 
Gi  tract  capsule  enooscopy  . 

Ana!  pressu'e  record  , 

Anai  pressure  record  , 

Anal  pressure  record    , 

Imgate  fecal  impaction  , 

Electrogastrog-aphy  , 

Eiectrogastrography  

Eiectrogastrography  - 

Eiectrogastrography  wAest  ... 
Eiectrogastrography  wflest  .. 
Eiectrogastrography  w/tesi    . 
Gastroenterology  procedure 
Gastroenterology  procedure 
Gastroenterology  proceau'e  . 
Eye  exam  ne*  patien; 
Eye  exam  new  patient 
Eye  exam  established  pat 

Eye  exam  &  treatment  

Refraction  

New  eye  exam  &  treatment  . 

Eye  exam  S  treatment   

Special  eye  evaluation  

Special  eye  evaluation   

Special  eye  evaluation  

Special  eye  evaluation  

Orthoptiopleoptic  training     ... 
Orthoptic pleoptic  framing 

Orttioptio  pieoptic  training 

Fitting  of  contact  lens  

Visual  field  examination(s)  ... 


Physician 

work 

RVUs3 


2.15 
0.00 
0.00 
1.83 
0.00 
0.73 
0.73 
0.00 
1.24 
1.24 
0.00 
1.49 
1.48 
0.00 
1.45 
1.45 
0.00 
1.43 
1.43 
0.00 
0.90 
0.90 
0.00 
1.20 
1.20 
0.00 
1.29 
1.29 
0.00 
0.79 
0.79 
0.00 
0.93 
0.93 
0.00 
0.45 
0.45 
0.00 
0.20 
0.20 
0.00 
1.07 
0.37 
3.63 
3.63 
0.00 
1.76 
1^76 
0.00 
0.00 
0.00 
0.52 
0.00 
0.00 
0.66 
0.00 
0.00 
0.00 
0.00 
0.87 
1.66 
0.67 
1.09 
+0.38 
2.48 
1.30 
0.37 
0.69 
0.69 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


NA 
0.00 
0.00 
NA 
0.00 
0.33 
0.25 
0.08 
2.76 
0.45 
2.31 
3.25 
0.54 
2.71 
3.40 
0.52 
2.88 
2.99 
0.50 
2.49 
2.43 
0.33 
2.10 
4.20 
0.43 
3.77 
4.23 
0.46 
3.77 
2.22 
0.28 
1.94 
2.39 
0.27 
2.12 
0.30 
0.14 
0.16 
2.00 
0.07 
1  93 
NA 
NA 
21.39 
1.31 
20.08 
6.14 
0.62 
5.52 
0.00 
0.00 
0.19 
0.00 
0.00 
0.24 
0.00 
0.00 
0.00 
0.00 
0.97 
1.70 
1.03 
1.40 
1.50 
NA 
NA 
0.34 
0.73 
0.29 
0.44 
0.55 
0.15 
0.40 
1.08 
0.87 


1.01 
0.00 
000 

1  43 

0.00 
NA 

025 
NA 
NA 

0  45 
NA 
NA 

054 
NA 
NA 

0.52 
NA 
NA 

050 
NA 
NA 

0.33 
NA 
NA 

0.43 
NA 
NA 

046 
NA 
NA 

0.28 
NA 
NA 

0.27 
NA 
NA 

0.14 
NA 
NA 

0.07 
NA 

0  29 

oos 

NA 
1.31 

NA 

NA 
062 

NA 
000 
0.00 
0.19 
0.00 
0.00 
0.24 
0.00 
0.00 
0.00 
0.00 
0.35 
0.68 
0.29 
0.48 
0.15 
1.09 
0.57 
016 

NA 
0  29 

NA 

NA 
0.15 

NA 
0.32 

NA 


Mal- 
practice 
RVUs 


Non-facil- 
rty  Total 


Facility 
total 


0.07 

0.00 

0.00 

0.06 

0.00 

0.05 

0.04 

0.01 

0.12 

006 

0.06 

0.12 

0.06 

0.06 

0.14 

0.07 

0.07 

0.13 

0.07 

006 

006 

0O4 

0O2 

012 

006 

0.06  . 

0.17  I 

0.06 

0.11  I 

0  06  ' 

004 

0.02  . 

0.07  I 

0  05  ' 
002 
0.04 
0.02 
0.02  \ 
0.03  I 
0.01  ; 
0.02 
007 
002 
009 
0.02  I 
0.07  ] 
0.20  ' 
0.12  ! 
008 
000 
0.00 
0.04 
000 
000 
004 
000 
0.00 
000 
000 
002 

0.04 

001 
0.02 

001  I 

0.04 

004 

001  I 

0.02  ! 

0.01 

0.01 

0.02 

0.01 

0.01 

0.01 

002 


NA 
0.00 
000 
NA 
0.00 
1.11 
1.02 
0.09 
4.12 
1.75 
2.37 
4.86 
2.09 
2.77 
4.99 
2.04 
2.95 
4.55 
2.00 
2.55 
3.39 
1.27 
2.12 
5.52 
1  69 
3.83 
5.69 
1.81 
3.88 
307 
1.11 
1.96 
3.39 
125 
2.14 
0.79 
0.61 
0.18 
2.23 
0.28 
1.95 
NA 
NA 

25  11 
496 

20.15 
8.10 
2.50 
560 
0.00 
0.00 
0.75 
000 
000 
094 
0.00 
0.00 
000 
0.00 
1  86 
3.40 
1.71 
2.51 
1.89 
NA 
NA 
0.72 
1  44 
0.99 
0.45 
0.94 
0.53 
0.41 
1.79 
1.25 


\- 

3.23  ! 

0  00 
0.00 
3.32 
0.00 

NA 
1.02 

NA 

NA 
1.75 

NA 

NAJ 


2.09 

NA 

NA 

2.04 

NA 

NA 

2.00 

NA 

NA 

1.27 

NA 

NA 

1.69 

NA 

NA 

1.«1 

NA 

NA 

1.11 

NA 

NA 

1.25 

NA 

NA 

0.61 

NA 

NA 

0.28 

NA 

1.43 

0.48 

NA 

496 

NA 

NA 

2.50 

NA 

0.00 

0.00 

076 

000 

0.00 

0.94 

0.00 

0.00 

0.00 

000 

1.24 

2.38 

0.97 

1.59 

0.54 

3.62 

1.91 

0.54 

NA 

0.99 

NA 

NA 

0.53 

NA 

1X» 

NA 


Global 


000 

XXX 
XXX 

000 
XXX 

ooc 
ooc 
ooc 

ooc 

000 

ooc 
ooc 

000 
000 

000 
OOC' 

ooc 

'OOC 

ooc 

OOC' 
OOC' 
OOC 
OOC' 
OOC' 
OOC' 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooc 

000 

ooc 

000 
000 
000 
OOC' 
000 
000 
XXX 
XXX 
XXX 

ooc 

OOC' 

ooc 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  aescnptions  only  are  copv-igm  2003  Arnencan  Medical  Association  All  Rights  Reserved,  Applicat>le  FARS/DFARS  Apply 
^Copynght  2003  America"  Dentat  Associafton   AJi  rights  reservefl 
^-♦IrxJicates  RVUs  are  not  useo  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT- 
HCPCS- 


MOD 


Status 


92081  .... 

26  

A 

92081  .... 

tc  .... 

A 

92082  .... 

A 

92082 

26   .. 

A 

92082 

TC   .. 

A 

92083  ... 

A 

92083  ... 

26  

A 

92083  .... 

TC  .... 

A 

92100  .... 

A 

92120  .... 

A 

92130  .... 

A 

92135  .. 

A 

92135  .... 

26  

A 

92135  .... 

TC  .... 

A 

92136  .... 

A 

92136 

26 

A 

92136 

TC 

A 

92140  .... 

A 

92225  .... 

A 

92226  ... 

A 

92230  .... 

A 

92235  .... 

A 

92235  .... 

26 

A 

92235  .... 

TG  .... 

A 

92240  .... 

A 

92240 

26  

A 

92240 

TC   . 

A 

92250  ... 

A 

92250  .... 

26 

A 

92250  .... 

TC  .... 

A 

92260  ... 

A 

92265  .... 

A 

92265  .... 

26 

A 

92265  .... 

TC  .... 

A 

92270  .... 

A 

92270  .... 

26  

A 

92270  .... 

TC  .... 

A 

92275  .... 

A 

92275  .... 

26 

A 

92275  .. 

TC  .... 

A 

92283  .... 

A 

92283  ... 

26 

A 

92283  .... 

TC  .... 

A 

92284  ... 

A 

92284 

26  

A 

92284   . 

TC  ... 

A 

92285  .... 

A 

92285  ... 

26 

A 

92285  ... 

TC  .... 

A 

92286  ... 

A 

92286 

26 

A 

92286 

TC   . 

A 

92287  .... 

A 

92310  .... 

N 

92311  .... 

A 

92312  .... 

A 

92313  .... 

A 

92314  .... 

N 

92315  .... 

A 

92316  .... 

A 

92317  .... 

A 

92325  ... 

A 

92326  ... 

A 

92330  .... 

A 

92335  .... 

A 

92340  ... 

N 

92341  .... 

N 

92342  ... 

N 

92352  ... 

B 

92353  .... 

B 

92354  ... 

B 

92355  ... 

B 

92358  ... 

B 

92370  .... 

N 

92371  .... 

B 

Descnption 


Visual  field  examination(s)  

Visual  field  examination(s)  

Visual  field  examination(s)  

Visual  field  examination(s)  

Visual  field  examination(s)  

Visual  field  examination(s)  

Visual  f:eld  examn!ation(s)  

Visual  field  examination(s)  

Senal  lonomet^  exam(s)  

Tonography  &  eye  evaluation  .. 
Water  provocation  tonography  . 

Opthalmic  dx  imaging 

Opthalmic  dx  imaging 

Opthalmic  dx  imaging  

Ophthalmic  biometry   

Ophthalmic  Diometry  

Ophthalmic  biometry  

Glaucoma  provocative  tests  

Sp*"cial  eye  exam  initial   

Special  eye  exam,  subsequent 

Eye  exam  with  photos  

Eye  exam  *ith  photos  

Eye  exam  with  photos  

Eye  exam  with  photos 

leg  angiography  

icg  angiography  

leg  angiography  

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Eiectro-oculography , 

Eleciro-oculography  ....~ 

Electro-ocuiography 

Electroretinography   

Electroretinographv  

Electroretinography   

Color  vision  examination  

Color  vision  examination  

Color  vision  examination  

Dari^  adaptation  eye  exam  

Dark  adaptation  eye  exam  

Dark  adaptation  eye  exam  

Eye  photography  

Eye  photography  

Eye  photography   

Internal  eye  photography  

Internal  eye  photography 

Internal  eye  photography  

Internal  eye  photography  

Contact  lens  'itting  

Contact  lens  fitting  

Contact  lens  'itting  

Contact  lens  fitting     

Prescnption  of  contact  lens  

Prescnption  of  contact  lens  

Prescnption  of  contact  lens  

Prescnption  of  contact  lens  

Modification  of  contact  lens 

Replacement  o'  contact  lens 

Fitting  of  artificial  eye  

Fitting  of  artificial  eye  

Fitting  of  spectacles   

Fitting  of  spectacles  

Fitting  of  spectacles   

Special  spectacles  fitting  

Special  spectacles  fitting  

Special  spectacles  'itting  

Special  spectacles  'itting  

Eye  prosthesis  service     

Repair  &  adjust  spectacles  

Repair  &  adjust  spectacles  


Physictan 

work 

RVUs^ 


0.36 

0.00 

0.44 

0.44 

0.00 

0.50 

0.50 

0.00 

0.91 

0.81 

0.81 

0.35 

0.35 

0.00 

0.54 

0.54 

0.00 

0.50 

0.38 

0.33 

0.60 

0.81 

0.81 

0.00 

1.09 

1.09 

0.00 

0.44 

0.44 

0.00 

0.20 

0.81 

0.81 

0.00 

0.81 

0.81 

0.00 

1.00 

1.00 

0.00 

0.17 

0.17 

0.00 

0.24 

0.24 

0.00 

0.20 

0.20 

0.00 

0.66 

0.66 

0.00 

0.81 

+1.16 

1.07 

1.25 

_0.91 

■rt).69 

0.45 

0.68 

0.45 

0.00 

0.00 

1.07 

0.45 

+0.37 

+0.47 

+0.53 

+0.37 

+0.50 

+0.00 

+0.00 

+0.00 

+0.32 

+0.00 


Non-facil- 
ity PE 
RVUs 


0.16 

0.71 

1.15 

0.19 

0.96 

1.34 

0.22 

1.12 

1.27 

1.05 

1.25 

0.80 

0.16 

0.64 

1.77 

0.25 

1.52 

0.94 

0.22 

0.21 

1.69 

2.95 

0.37 

2.58 

7.12 

0.51 

6.61 

1.75 

0.20 

1.55 

0.29 

1.90 

0.29 

1.61 

1.57 

0.34 

1.23 

1.97 

0.44 

1.53 

0.84 

0.07 

0.77 

2.33 

0.09 

2.24 

1.07 

0.09 

0.98 

3.40 

0.30 

3.10 

2.73 

1.12 

1.20 

1.17 

1.17 

0.94 

0.96 

1.00 

1.06 

0.40 

1.62 

1.08 

1.01 

0.70 

0.74 

0.76 

0.73 

0.78 

8.78 

4.30 

0.96 

0.56 

0.62 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


Global 


0.16 
NA 
NA 
0.19 
NA 
NA 
0.22 
NA 
0.37 
0.32 
0.38 
NA 
0.16 
NA 
NA 
0.25 
NA 
0.22 
0.16 
0.15 
0.20 
NA 
0.37 
NA 
NA 
0.51 
NA 
NA 
0.20 
NA 
0.09 
NA 
0.29 
NA 
NA 
0.34 
NA 
NA 
0.44 
NA 
NA 
0.07 
NA 
NA 
0.09 
NA 
NA 
0.09 
NA 
NA 
0.30 
NA 
0.31 
046 
0.35 
0.50 
029 
0.27 
0.16 
030 
0.14 
NA 
NA 
0.33 
0.17 
0.14 
0.18 
0.21 
0.14 
0.19 
NA 
NA 
NA 
0.13 
NA 


i cL^vnfhfp^"?  Tr^"°"°n  """''  r  ''*''"^"  ^°°^  *™"""  "^'"'  A^*^^*'""-  Al'  R'QWs  Reserved.  Applicabte  FARS/DFARS  Apply. 

^Oocynght20C3  Ar-enca.r- Denia;  Association  All  rights  reserved  <■ '^¥v<y 

■•  -indicates  RVUs  are  --o'.  -jsed  fcr  Medicare  payrneni 


0.01 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.02 
0.02 
0.02 
0.02 
0.01 
0.01 
0.08 
0.01 
0.07 
0.01 
0.01 
0.01 
0.02 

ao8 

0.02 

0.06 

0.08 

0.02 

0.06 

0.02 

0.01 

0.01 

0.01 

0.04 

0.02 

0.02 

0.06 

0.04 

0.02 

0.04 

0.02 

0.02 

002 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

0.02 

0.04 

0.04 

0.04 

0.02 

0.01 

0.01 

0.01 

0.01 

0.01 

0.06 

0.05 

0.01 

0.01 

0.01 

0.01 

0.01 

0.02 

0.10 

0.01 

0.05 

0.02 

0.02 


0.53 

0  72 
1.61 
0-64 
0.97 
1.86 
0.73 
1.13 
2.20 
1.88 
2.08 
117 
0.52 
0-65 
2.39 
080 
1.59 

1  45 
0.61 
0.55 
231 
3.84 
1-20 
264 
829 
1.62 
6.67 
2.21 
0.65 
1  56 
0.50 
275 
1.12 
1.63 
2.44 
1.19 
1.25 
3.01 
1  46 
1.55 
1.03 
0.25 
0.78 
2.59 
0.34 
2.25 
1.29 
0.30 
0.99 
4.09 
0.97 
3.12 
3.56 
2.32 
2.31 
2.46 
2.10 
1.64 
1.42 
1.69 
1.52 
0.41 
1.68 
2.20 
1.47 
1.08 
1.22 
1.30 
1.11  I 
1.30 
8.88 
4.31 
1.01 
0.90 
0.64 


0.53 

NA 

NA 

0.64 

NA 

NA 

0.73 

NA 

1.30 

1.15 

1  21 

NA 

0  52 

NA 

NA 

080 

NA 

0.73 

0.55 

0.49 

0  82 

NA 

1.20 

NA 

NA 

1.62 

NA 

NA 

0.65 

NA 

0  30 
NA 

1  12 
NA 
NA 

1.19 

NA 

NA 

1  46 

NA 

NA 

0.25 

NA 

NA 

034 

NA 

NA 

0.30 

NA 

NA 

0.97 

NA 

1.14 

1.66 

1.46 

1.79 

1.22 

097 

0  62 

0  99 

060 

NA 

NA 

1.45 

0.63 

052 

0.66 

075 

052 

0.71 

NA 

NA 

NA 

0.47 

NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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92390 

92391 

92392 

92393 

92395 

92396 

92499 

92499 

92499 

92502 

92504 

92506 

92507 

92508 

92510 

92511 

92512 

92516 

92520 

92526 

92531 

92532 

92533 

92534 

92541 

92541 

92541 

92542 

92542 

92542 

92543 

92543 

92543 

92544 

92544 

92544 

92545 

92545 

92545 

92546 

92646 

92546 

92547 

92548 

92548 

92548 

92551 

92552 

92553 

92555 

92556 

92557 

92559 

92560 

92561 

92562 

92563  . 

92564 

92565 

92567 

92568  . 

92569  . 
92571 
92572 
92573  , 
92575 
92576 
92577 
92579 
92582 
92583 
92584 
92585 
92585 
92585 


MOD        Status 


Description 


26 
TC 


26 

TC 


28  . 
TC 


26  . 
TC 


26  . 
TC 


26  . 

TC 


26  . 
TC 


26  . 
TC 


26  . 
TC 


N 

N 

I 

I 

I 

I 

C 

C 

C 

a 
a 

A 
A 
A 

I 

A 

A 

A 

A 

A 

B 

B 

B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Physician 

work 

RVUs^ 


Non-*acil- 
iry  PE 
RVUs 


facility 
PE  RVUs 


Suf)ply  of  spectacles    

Supply  of  contact  lenses  

Supply  of  low  vision  aKJs 

Supp'y  of  artificial  eye  

Supply  o<  spectacles  

Supply  of  contact  lenses  

Eye  service  or  procedure  

Eye  service  or  procedure  

Eye  se-vice  or  procedure    

Ear  and  throat  examiaation  

Ear  microscopy  examination  ... 

Speecfi'lieanng  evaluation  

Speech/heanng  therapy    

Speech'heanng  therapy  

Rehab  for  ear  implant  

Nasopharyngoscopy  

Nasal  function  studies  

Facial  nerve  function  test    

Laryngeal  function  studies  

O'al  function  therapy  

Spontaneous  nystagmus  study 

Positional  nystagmus  test   

Caionc  vestibula'  test  

Optokinetic  r^ystagmus  test  

Spontaneous  nystagmus  lest  .. 
Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 

Positional  nys'agmus  test  

Positional  nystagmus  test  

Positional  nystagmus  test   

Caionc  vestibular  test  

Caionc  vestibular  test  ...„,„, 

Caionc  vestibular  test  

Optokinetic  nystagmus  test  

Optokinetic  nystagmus  test  

Optokinetic  nystagmus  test  ..... 

Oscillating  tracking  test   

Oscillating  tracking  test  

Oscillating  tracking  test  

Smusoida'  'otational  test  

Sinusoida'  'oiationai  test  

Smusoioal  rotational  test    

Supplemental  eiectncal  test  .... 

Posturography   

Postu'ography  

Posturography  

Pure  tone  heanng  test,  air  

Pure  tone  audiometry,  air 

Audiometry  ar  S  bone   

Speech  tnfeshola  audiometry  . 
Speech  auoiometf\  complete  . 
Comp'^ehensive  heanng  test  ... 

Group  auOiometnc  testing  

Bekesy  auaiomet'v   screen  

Bekesy  auOiometn^  diagnosis 

Loudness  balance  test  

Tone  decay  heanng  test  

Sisi  heanng  test    , 

Stenger  test,  pure  tone  , 

Tympanometry     , 

Acoustic  ^eflex  testing  , 

Acoustic  reflex  aecay  test  

Filte'ed  speech  heanng  test  

Staggered  spondaic  word  test  , 

Lombard  test   

Sensonneural  acuity  test  

Synthetic  sentence  test  

Stenger  test,  speech    

Visual  audiometry  fva)  

Conditioning  play  audiometry  ... 

Select  pictu'e  audiometry 

Electrocochleography  

Auditor  evoke  potent,  compre 
Auditor  evoke  potent,  comp'e 
Auditor  evoke  potent  compre 


0.00 
0.00 
■►0.00 
40.00 
•fO.OO 
•fO.00 
0.00 
0.00 
0.00 
1.50 
0.18 
0.86 
0.52 
0.26 
■f1.4g 
0.84 
OSS 
0.43 
0.76 
0.55 
0.00 
0.00 
0.00 
0.00 
0.40 
0.40 
0.00 
0.33 
0.33 
0.00 
0.10 
0.10 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
0.00 
0.29 
0.29 
0.00 
0.00 
0.50 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.0D 
0.00 
0.00 
0.00 
0.00 

boo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.50 
0.00 


0.00 
0.00 
3-81 
11.83 
1.29 
2.17 
0.00 
0.00 
0.00 
NA 
0.51 
2.65 
1.15 
0.53 
2.09 
3.18 
1.09 
0.90 
0.51 
1.68 
0.00 
0.00 
0.00 
0.00 
0.97 
0.19 
0.78 
1.07 
0.16 
0.91 
0.55 
0.05 
0.50 
0.85 
0.13 
0.72 
0.80 
0.11 
0.69 
1.82 
0.13 
1.69 
1.17 
3.23 
0.26 
2.97 
0.00 
0.44 
0.65 
0.38 
0.57 
1.18 
0.00 
0.00 
0.70 
0.41 
0.38 
0.47 
0.40 
0.52 
0.38 
0.41 
0.39 
0.09 
0.35 
0.30 
0.44 
0.70 
0.71 
0.71 
0.88 
2.45 
2.06 
0.22 
1.84 


Mal- 
practice 
RVUs 


000 
000 
3.81 
11.83 
1.29 
2.17 

0  00 
000 
000 

1  15 
0.09 
0.41 
0.24 
0  12 
082 
080 
0  18 
0  22 
0  39 
0  20 
000 
000 
0  00 
COO 

NA 
0.19  1 

NA  j 

NA 
0  16  I 

NA 

NA 
0O6 

NA 

NA  { 
0.13  I 

NA 

NA 
0.11 

NA 

NA 
0.13 

NA 

NA 

NA 
0.26 

NA 
0.00 

NA 

NA 

NA 

NA 

NA 
0.00 
000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
0.22 

NA 


0.00 

0.00 

0.02 

0.56 

0.10 

007 

0.00 

0.00 

000 

0.07 

001 

0.05 

0.02 

0.01 

0.07 

0.04 

002 

002 

0,04 

002 

000 

0.00 

000 

0-00 

004 

0.02 

0.02 

0.03 

0.01 

002 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.06 

0.15 

002 

0.13 

0.00 

0.04 

0.06 

0.04 

0.06 

0.12 

0.00 

0.00 

006 

0.04 

0.04 

0.05 

004 

0,06 

0.04 

0.04 

004 

0.01 

0.04 

0.02 

0.05 

0.07 

0.06 

0.06 

0.08 

0.20 

0.16 

0.02 

0.14 


Non-facil- 
Hy  Total 


0.00 
0.00 
3.83 
12.39 
1.39 
2.24 
0.00 
0.00 
0.00 
NA 
0.70 
3.56 
1  69 
0.80 
3.65 
4.06 
1  66 
1.35 
1  31 
2.25 
000 
000 
000 
0.00 
1.41 
0.61 
0.80 
1.43 
0.50 
0.93 
0.67 
0.16 
0.51 
1,14 
0.40 
074 
1.06 
0.35 
0.71 
2.14 
0.43 
1  71 
1.23 
3.88 
0.78 
3.10 
0.00 
0.48 
0.71 
0.42 
063 
1  30 
0.00 
000 
0  76 
0.45 
0.42 
0.52 
044 
058 
0  42 
0  45 
043 
0  10 
0.39 
0.32 
049 
0.77 
0.77 
0.77 
0.96 
2.65 
2.72 
0.74 
1.98 


Facility 
tots) 


0.00 

0.00 

3.83 

12.39 

1.39 

2.24 

000 

0.00 

0.00 

2.72 

0.28 

1.32 

078 

0.39 

2.38 

1.68 

0.75 

067 

1  19 

0.77 

0.00 

0.00 

000 

0.00 

NA 

0.61 

NA 

NA 

0.50 

NA 

NA 

0.16 

NA 

NA 

0.40 

NA 

NA 

0.35 

NA 

NA 

0.43 

NA 

NA 

NA 

0,78 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.74; 

NA 


Global 


XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 

00c 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

2ZZ 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


^  CPT  cooes  and  descriptions  on'y  are  cooyigr-  2003  a- 
'  CoDyngrit  2003  American  Dental  Associatior.  Ai  -iqnts 
'♦Indicates  RVUs  are  not  used  'o-  Medicare  payment. 
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CPT 


HCPCS- 

MOD 

Status 

92586  .... 

A 

92587  .... 

A 

92567     .. 

26 

A 

9258^ 

TC     ... 

A 

92588  .... 

A 

92588    ... 

26  

A 

92588  .... 

TC  .... 

A 

92589  .... 

A 

92590  .... 

' 

N 

92591    .... 

N 

92592  .... 

N 

92593  .... 

N 

92594  .... 

N 

92595    ... 

N 

92596   .... 

A 

9259"  .... 

A 

9i;60i   .... 

A 

92602  .... 

A 

92603  .... 

A 

92604    ... 

A 

92605  .... 

B 

92606  .... 

B 

92607  .... 

A 

92608  .... 

A 

92609  .... 

A 

92610  .... 

A 

92611    .... 

A 

92612  .... 

,^_, 

A 

92613  .... 

B 

92614  .... 

A 

92615  .... 

B 

92616    ... 

A 

9261"  .... 

B 

92700  .... 

C 

92950  .... 

A 

92953    ... 

A 

92960    ... 

A 

92961   .... 

>f 

92970  .... 

A 

92971    .... 

A 

92973  .... 

A 

92974  .... 

A 

92975    ... 

A 

92977   .... 

- 

A 

92978    ... 

A 

92978    ... 

26  

A 

92978 

TC      . 

A 

92979    ... 

A 

92979  .  .. 

26 

A 

92979  .... 

TC  .... 

A 

92980  .... 

A 

92981    ... 

A 

92982  .... 

A 

92984  .... 

A 

92986  .... 

A 

92987  .... 

A 

92990    ... 

A 

92992  .... 

C 

92993  .... 

C 

92995  .... 

A 

92996  .... 

A 

92997    ... 

A 

92998  .... 

..- 

A 

93000  .... 

A 

93005  .... 

A 

93010  .... 

A 

93012  .... 

A 

93014    ... 

A 

93015    ... 

A 

93016  .... 

A 

93017  .... 

A 

93018    ... 

A 

93024    ... 

A 

93024    ... 

26  .r... 

A 

93024    ... 

TC     . 

A 

Description 


Physician 

wort* 

RVUs3 


Auditor  evoke  potent,  limit 

Evoited  auditory  test 

Evoked  auditory  test 

Evoked  audrtory  test 

Evoked  audrtoi7  test 

EvoKea  auditory  test 

EvoKed  auditory  test 

Auditory  function  test(S)    

Heanng  aid  exam,  one  ear  

Heanng  aid  exam,  both  ears  ... 

Heanng  aid  check,  one  ear  

Heanng  aid  check.  tx)tli  ears  .. 
Electro  nearng  aid  test,  one  .... 

Electro  hearng  aid  tst.  txith  

Ear  protector  evaluation  

Oral  speech  device  aval  

Cochlear  impit  f'up  exam  <  7  .. 
Reprogram  cochlear  impIt  <  7  . 
Cochlear  impit  !'up  exam  7  >  ... 
Reprogram  cochlear  impIt  7  >  ., 
Evai  for  nopspeech  device  rx  .. 

Non-speech  device  service  

Ex  fc  speech  device  rx,  ihr  .... 
Ex  for  speech  aevice  rx  add!  ... 
Use  of  speech  device  service  ., 
Evaluate  swallowing  function  ... 

Motion  fluoroscopy'swallow 

Endoscopy  swallow  tst  (fees)  ... 
Endoscopy  swallow  tst  (fees)  ... 

Laryngoscopic  sensory  test  

Eval  lan/ngoscopy  sense  tst  .... 
Fees  w'laryngea:  sense  test  .... 

Interprt  'ees.la'vngeai  test 

Ent  procedure  service  

Hearl'lung  resuscitation  cpr  

Temporary  external  pacing  

Cardioversion  electnc,  ext 

Cardioversion,  electnc,  int 

Cardioassist,  internal  

Cardioassist.  external  

Percut  coronary  thrombectomy 

Catfi  place,  cardio  brachytx  

Dissolve  clot,  heart  vessel  

Dissolve  clot,  heart  vessel  

Intravasc  us,  heart  add-on  

heart  add-on  

heart  add-on  

heart  add-on  

heart  add-on  

heart  add-on  

Insert  intracoronary  stent   

Insert  intracoronary  stent   

Coronary  a.^ery  dilation  

Coronary  artery  dilation  

Revision  of  aortic  valve  

Revision  of  mitral  valve  

Revision  of  pulmonary  valve  .... 

Revision  of  heart  chamber  

Revision  of  heart  chamber  

Coronary  athe'ectomy  

Coronary  atherectomy  add-on  . 

Pul  art  balloon  -epr,  percut  

Pul  art  balloon  repr,  percut  ^. 

Electrocardiogram,  complete  .... 

Electrocardiogram.,  tracing  

Electrocardiogram  'eport  

Transmission  of  ecg  

Report  on  transmitted  ecg , 

Cardiovascular  stress  test  , 

Cardiovascular  stress  test  , 

Cardiovascular  stress  test  , 

Cardiovascular  stress  test  , 

Cardiac  drug  stress  test  , 

Cardiac  drug  stress  test  , 

Cardiac  drug  stress  test    , 


Intravasc  us 
Intravasc  us 
Intravasc  us 
Intravasc  us 
Intravasc  us 


0.00 

0.13 

0.13 

0.00 

0.36 

0.36 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.86 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.26 

0.00 

1.26 

0.00 

1.87 

0.00 

0.00 

3.78 

0.23 

2.24 

4.57 

3.50 

1.76 

3.26 

2.98 

7.21 

0.00 

1.79 

1.79 

0.00 

1.43 

1.43 

0.00 

14.76 

4.15 

10.92 

2.95 

21.68 

22.57 

17.24 

0.00 

0.00 

12.02 

3.24 

11.93 

5.97 

0.17 

0.00 

0.17 

0.00 

0.52 

0.75 

0.45 

0.00 

0.30 

1.16 

1.16 

0.00 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


1.84 

1.36 

0.07 

1.29 

-  1.63 

0.17 

1  46 

0.53 

000 

000 

0.00 

000 

0.00 

0.00 

0.59 

1.71 

3.46 

2.39 

2.26 

1  49 

0.00 

0.00 

3.25 

0.67 

1.62 

3.40 

3.40 

2.74 

0.00 

2.43 

0.00 

3.31 

0.00 

0.00 

NA 

NA 

6.76 

-NA 

NA 

NA 

NA 

NA 

NA 

7.99 

5.23 

0.71 

4.52 

2.84 

0.57 

2.27 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

000 

NA 

NA 

NA 

NA 

0.51 

0.45 

0.06 

5.96 

0.19 

1.96 

0.17  I 

1.67 

0.12  I 

1.57 

0.46 

1.11 


NA 

NA 

0.07 

NA 

NA 

0.17 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.46 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

0.67 

0.00 

0.63 

0.00 

0.97 

0.00 

0.00 

0.99 

0.23 

1.19 

2;10 

1.07 
0.86 
1.31 
1.20 
2.85 

NA 

NA 
0.71 

NA 

NA 
0.57 

NA 
6.13 
1.66 
4.59 
1.18 
11.78 
12,17 
9  76 
0.00 
000 
5.04 
1.29 
489 
2.23 

NA 

NA 
006 

NA 
0.19 

NA 
0,17 

NA 
0,12 

NA 
0.46 

NA 


'CPT  codes  and  descnotions  only  are  copyright  2003  American  Medical  Asaociation,  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 

^Copynght  2003  Amencan  Denta;  Association  All  rights  reserved,  o  n^^'y 

3  tlndicates  RVUs  are  '•■or  jsed  'or  Medicare  oaynent 


0.14 

0.12 

0.01 

0.11 

0.14 

0.01 

0.13 

0.06 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.06 

0.05 

0.07 

0.07 

0.07 

0.07 

0.00 

0.00 

0.05 

0.05 

0.04 

0.08 

0.08 

0.08 

0.00 

0.08 

0.00 

0.08 

0.00 

0.00 

0.25 

0.01 

0.10 

0.20 

0.20 

0.07 

0.14 

0.17 

0.26 

0.46 

0.31 

0.07 

0.24 

0.18 

0.05 

0.13 

0.85 

0.24 

0.62 

0.17 

1.37 

1.41 

1.08 

0.00 

0.00 

0.70 

0.19 

0.76 

0.37 

0.03 

0.02 

0.01 

0.18 

0.02 

0.13 

0.01 

0.11 

0.01 

0.13 

0.05 

0.08 


Global 


1-98 

NA 

XXX 

1  61 

NA 

XXX 

0  21 

021 

XXX 

1.40 

NA 

XXX 

2  13 

NA 

XXX 

0,54 

0.54 

XXX 

1  59 

NA 

XXX 

0,59 

NA 

XXX 

0,00 

0.00 

XXX 

000 

0,00 

XXX 

000 

000 

XXX 

0,00 

000 

XXX 

0,00 

000 

XXX 

000 

0,00 

XXX 

0,65 

NA 

XXX 

2,62 

1.37 

XXX 

3,53 

NA 

XXX 

2.46 

NA 

XXX 

2,33 

NA 

XXX 

1  56 

NA 

XXX 

0.00 

0.00 

XXX 

0  00 

000 

XXX 

3,30 

NA 

XXX 

0.72 

NA 

XXX 

1,66 

NA 

XXX 

3,48 

NA 

XXX 

3,48 

NA 

XXX 

4,08 

2  01 

XXX 

000 

000 

XXX 

3,77 

1,97 

XXX 

0,00 

000 

XXX 

5.26 

292 

XXX 

0.00 

000 

XXX 

0,00 

000 

XXX 

NA 

5,02 

000 

NA 

0.47 

000 

9,10 

3  53 

000 

NA 

6  87 

000 

NA 

4,77 

000 

NA 

2.69 

000 

NA 

4.71 

777 

NA 

4,35 

777 

NA 

10,32 

000 

8.45 

NA 

XXX 

7.33 

NA 

777 

2  57 

2.57 

777 

4,76 

NA 

772 

4.45 

NA 

777 

2.05 

205 

777 

2.40 

NA 

777 

NA 

21.74 

000 

NA 

605 

777 

NA 

16.13 

000 

NA 

4.30 

777 

NA 

34,83 

090 

NA 

36  15 

090 

NA 

28,08 

090 

0.00 

0,00 

090 

000 

000 

090 

NA 

17  76 

000 

NA 

472 

77Z 

NA 

17  58 

000 

NA 

857 

777 

0.71 

NA 

XXX 

0.47 

NA 

XXX 

0.24 

0  24 

XXX 

6.14 

NA 

XXX 

0.73 

0  73 

XXX 

2.84 

NA 

XXX 

063 

063 

XXX 

1,78 

NA 

XXX 

0.43 

0  43 

XXX 

2.86 

NA 

XXX 

1.67 

1,67 

XXX 

1.19 

NA 

XXX 
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93025 

93025 

93025 

93040 

93041 

93042 

93224 

93225 

93226  .. 

93227 

93230 

93231 

93232 

93233 

93235  . 

93236  . 

93237  . 
93268 
93270 
93271 
93272 
93278 
93278  .. 
93278 
93303 
93303 
93303 
93304 
93304 
93304 
93307 
93307 
933C7 
93308 
93308 
93308 
93312 
93312  . 
93312  . 
93313 
93314 
93314 
93314 
93315 
93315 
93315 

93316  .. 

93317  .. 
93317  .. 
93317  . 
93318 
93318 
93318 
93320 
93320 
93320 
93321  .. 
93321  .. 
93321 
93325  .. 
93325 
93325 
93350 
93350 
93350 
93501 
93501   .. 
93501   .. 
93503 
93505 
93505 
93505 
93508 
93508 
93508    . 


26 

TC 


26 

TC 


26  . 
TC 


26  . 

TC 

26 
TC 


26  . 
TC 


26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 



A 

26  

A 

TC  .... 

A 

A 
A 

26 

TC  .... 

A 

A 
A 
A 

26  

TC  .... 

A 

A 

. 

26 

TC 


26       . 

A 

TC  ... 

c 

A 
C 

26  

A 

TC  ... 

C 

C 

26  

A 

TC  .... 

C 

A 

26  

A 

TC  .... 

A 

A 
A 

26 

TC  .... 

A 

A 

26  

A 

TC  ... 

A 

Microvott  t-wave  assess    

Microvolt  t-wave  assess 

Microvolt  t-wave  assess    

Rhythm  EGG  wlt^  report  

Rhythm  EGG,  tracing  

Rhythm  ECG.  report  

EGG  monrtor'report,  24  hrs  ... 
ECG  monitorrecorrt,  24  hrs  .. 
ECG  monitor/report  24  hrs  ... 
ECG  monitor'review .  24  hrs  .. 
ECG  monrtor/report.  24  hrs  ... 
Ecg  monrtor/record,  24  hrs  .... 
ECG  monitor/repon,  24  hrs  ... 
ECG  monitor/review.  24  hrs  .. 
ECG  monitor/report,  24  hrs  ... 
ECG  monitor/report.  24  hrs  ... 
ECG  monrtor/review  24  hrs  .. 

ECG  record/review      

ECG  recording  

Ecg'monrtonng  and  analysis  . 

Ec^review.  interpret  only  

ECGysignai-averaged  

ECG/signal-averaged  

ECG/signal-averaged  

Echo  transthoracic     

Echo  transthoracic       

Echo  transthoraac      

Echo  trar>sthoracic      

Echo  transthoracic       

Echo  transthoracic    

Echo  exam  ot  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart    

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal 

Echo  transesophageal  

Echo  transesophageal 

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal 

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  infaop 
Echo  transesophageal  mfaop 
Echo  transesophageal  intraop 
Doppler  echo  exam,  hear;     ..., 

Doppler  echo  exam,  heart  , 

Doppler  echo  exam,  heart  

Doppler  echo  exam,  hean  , 

Doppler  echo  exam,  heart  , 

Doppler  echo  exam  heart 

Doppler  color  flow  add-on  

Doppler  color  flow  add-or    

Doppler  color  flow  add-on     ... 

Echo  transthoracic 

Echo  transthoracic 

Echo  transthoracic      

Right  heart  cathetenzation  

Right  heart  cathetenzation  

Right  heart  cathetenzation  ..... 

Insert/place  heart  catheter   

Biopsy  of  heart  lining 

Biopsy  of  heart  lining  

Biopsy  of  heart  lining  

Cath  placement  angiography 
Cath  placement  angiography 
Cath  placement,  angiography 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non -facil- 
ity Total 


0.75 

0.75 

0.00 

0.16 

0.00 

0.16 

0.52 

0.00 

0.00 

0.52 

0.52 

0.00 

0.00 

0.52 

0.46 

0.00 

0.45 

0.52 

0.00 

0.00 

0.52 

0.25 

0.25 

0.00 

1.29 

1.29 

0.00 

0.75 

0.75 

0.00 

0.91 

0.91 

0.00 

0.53 

0.53 

0.00 

2.19 

2.19 

0.00 

0.94 

1.24 

1.24 

0.00 

0.00 

2.76 

0.00 

0.94 

0.00 

1.82 

0.00 

0.00 

2.19 

0.00 

0.38 

0.38 

0.00 

0.15 

0.15 

0.00 

0.07 

0.07 

0.00 

1.47 

1.47 

0.00 

3.00 

3.00 

0.00 

2.89 

4.36 

4.36 

0.00 

4.08 

4.08 

0.00 


B.30 
0.30 
8.00 
0.19 
0.14 
0.05 
3.59 
1.23 
2.16 
0.20 
3.86 
1.51 
2.15 
0.20 
2.77 
2.60 
0.17 
7.38 
1.23 
5.96 
0.19 
1.24 
0.10 
1.14 
4.31 
0.49 
3.82 
2.22 
0.29 
1.93 
4.18 
0.36 
3.82 
2.14 
0.21 
1.93 
4.54 
0.79 
3.75 
MA 
4.23 
0.48 
3.75 
0.00 
1.02 
0.00 
NA 
0.00 
0.67 
0.00 
0.00 
0.49 
0.00 
1.85 
0.15 
1.70 
1.16 
0.06 
1.10 
2.91 
0.03 
2.88 
2.33 
0.58 
1.75 

17.93 
1.17 

16.76 

NA 

3.67 

1.71 

1.96 

14.60 
2.11 

12.49 


NA 

030 
NA 
NA 
NA 

0  05 
NA 
NA 
NA 

020 
NA 
NA 
NA 

0.20 
NA 
NA  j 

0.17  1 
NA 
NA 
NA 

0.19  j 
NA  I 

0.10  1 
NA 
NA 

C49 
NA 
NA 

0  29 
NA 
NA 

0.36 
NA 
NA 

0.21 
NA 
NA 

079 
NA 

0.21 
NA 

048 
NA 
NA 

1.02 
NA 

0.24 
NA 

0  67 
NA 

000 

0  49 

DOC 
NA 

0  15 
NA 
NA 

006 
NA 
NA 

0.03 
NA 
NA 

0  58 
NA 
NA 

1.17 
NA 

068 
NA 

1.71 
NA 
NA 

2.11 
NA 


0.13 
0.02 
0.11 
0.02 
0.01 
0.01 
0.24 
008 
0  14 
0  02 
0.26 
0.11 
0.13 
002 
0.15 
0.14 
001 
028 
008 
0.18 
002 
0.12 
0.01 
0.11 
0.28 
0.05 
0.23 
015 
0.02 
0.13 
0.27 
0.04 
0.23 
0.15 
0.02 
0.13 
039 
0  10 
029 
006 
034 
0.05 
029 
0.00 
0.12 
0.00 
0.06 
000 
007 
0.00 
000 
0.07 
000 
0  13 
0.01 
0.12 
0.09 
001 
008 
0.21 
0.01 
0.20 
0.15 
002 

0  13 

1  23 
0.19 
1.04 
019 
044 
028 

o-;6 

090 
0  25 

0  65 


FaciHty 
total 


9.18 
1.07 
8.11 
0.37  ' 
0.15  ! 
0.22  j 
4.35 
1.31 
2.30  1 

0  74 
464 
1.62 
2.28 
0.74 
3.37 
2.74 
0.63 
818 

1  31 
6.14 
0.73 
1.61 
0.36 
1.25 
588 
1.83 
4.05 
312 
1.06 
2.06 
5.36 
1.31 
4.05 
2.82 
0.76 
2.06 
712 
308 
404 

NA 
581 
1.77 
4.04 
0.00 
3.90 
0.00 
NA 
0.00 
2.56 
0.00 
0.00 
275 
000 
2.36 
0.54 
1.82 
1.40 
0.22 
1.18 
3  19 
0.11 
3.08 
3.95 
2.07 
1.88 

2216 
4.36 

17.80 

NA 

8.47 

6.35 

212 

1958 
644 

13  14 


NA 

1.07 
NA 
NA 
NA 

0.22 
NA 
NA 
NA 

074 
NA 
NA 
NA 

074 
NA 
NA 

0.63 
NA 
NA 
NA 

0.73 
NA 

0.36 
NA 
NA 

1.83 
NA 
NA 

1.06 
NA 
NA 

1.31 
NA 
NA 

0.76 
NA 
NA 

3.08 
NA 

1.21 
NA 

1.77 
NA 
NA 

3.90 
NA 

1.24 
NA 

2.56 
NA 

0.00 

2.75 

000 
NA 

0.54 
NA 
NA 

0.22 
NA 
NA 

0.11 
NA 
NA 

2.07 
NA 
NA 

4.36 
NA 

3.76 
NA 

6.35 
NA 
NA 

644 
NA 


Global 


XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
22Z 

zu 
zn. 

Z22 
722 
ZZ2 
222 
222 
222 
XXX 
XXX 
XXX 

ooc 

iTOC' 

ooc 
ooc 

OOC' 

ooc 
ooc 

000 
000 

ooc 


'  CPT  codes  and  descriptions  only  a'e  copvr'gir  20C3  Amenca-^  Med.cai  Association  All  RigWs  Reser^efl   Aopi-caWe  FARS'DFARS  Appty 
^Copyright  2003  Amencar  Den!a,  Association   Ali  nghts -ese^ec 
'.f  Indicates  RVUs  are  not  usee  'or  Medcare  paymenl. 
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CPT'/ 
HCPCS^ 

MOD 

93510  ... 

93510 

26   . 

93510 

TC   . 

93511 

9351 1 

26 

93511  .... 

TC  .... 

93514  ... 

93514  .... 

26 

93514  .... 

TC  .... 

93524 

93524 

26   .. 

93524  , 

TC  .  . 

93526  ... 

93526  ... 

26 

93526  .... 

TC  .... 

93527  ... 

93527 

26   . 

93527  ... 

TC  ... 

93528  ... 

93528  ... 

26  

93528  ... 

TC  ... 

93529  . 

93529 

■  ■ 
26   .. 

93529  . 

TC  .... 

93530  .... 

93530  .... 

26  ..... 

93530  .... 

TC  .... 

93531  ... 

93531 

26  

93531 

TC  .. 

93532 

93532 

26  

93532  .... 

TC  .... 

93633  .... 

93533  . 

26 

93533 

TC 

93539  ... 

93540  .... 

93541  ... 

93542  ... 

93543  .... 

93544  .... 

93545  .... 

93555  ... 

93555  ... 

26 

93555   . 

TC  .... 

93556  .. 

93556 

26  , 

93556   . 

TC  ,  . 

93561  ... 

9C561  ... 

26 

93561  ... 

TC  .... 

93562  ... 

93562 

26   . 

93562 

TC  ... 

93571  ... 

93571  ... 

26 

93571  ... 

TC  .... 

93572  ... 

93572 

26 

93572  . 

TC  ... 

93580  ... 

93581  ... 

93600   . 

93600  .. 

26 

93600  .. 

TC  .... 

93602  .. 

93602 

26 

93602 

TC  ... 

93603  .. 

93603  .... 

26  

93603  ... 

TC  .... 

93609  ... 

93609  .  . 

26  

93609  . 

TC   . 

Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


R  & 

R  & 

R  & 

R  & 

R  & 

R  & 


[  Left  heart  cathetenzation , 

Left  heart  cathetenzation , 

Lett  heart  cathetenzation  .' 

Left  hear?  catheterization  

Left  heart  cathetenzation  

Left  heart  cathetenzation  

Left  heart  cathetenzation  

Lett  heart  cathetenzation  

Left  heart  cathetenzation  

Left  heart  cathetenzation  

Left  heart  cathetenzation  

Left  heart  cathetenzation  

Rt  &  Lt  heart  catheters    

Rt  &  Lt  heart  catheters     

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  hean  catheter^  

Rt  &  Lt  hean  catheters     

Rt.  It  heart  cathetenzation  ...„ 
Rt,  It  heart  cathetenzation  ...'. 

Rt,  It  heart  cathetenzation  

Rt  heart  cath.  congenital  

Rt  heart  cath,  congenital  

Rt  heart  cath,  congenital  

R  S  I  heart  cath  congc-iital  .. 
R  &  I  heart  cath,  congenital   .. 

hear:  cath,  congenital  .. 

heart  cath,  congenital   .. 

heart  cath,  congenital  .. 

heart  cath,  congenital  .. 

heart  cath.  congenital   .. 

hean  cath,  congenital   .. 
R  &  I  heart  cath,  congenrtal  .. 

Injection,  ca.'-diac  catti  

Injection,  cardiac  cath   

injection  for  lung  angiogram  .. 

Injection  fo'  heart  x-rays   

Injection  for  heart  x-rays   

injection  for  aortography   

Inject  for  corona^  x-rays  

imaging,  cardiac  catti    

imaging,  cardiac  catti  

Imaging,  cardiac  catti  

Imaging,  cardiac  catfi  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  low  ,'eserve  measure  .. 

Transcath  closure  of  asd 

Transcath  closure  of  vsd  

Bundle  of  His  '■ecording 

Bundle  of  His  recording  , 

Bundle  of  His  reconilr>g 

intra-atnai  recording  , 

Intra-atnai  recording  , 

Intra-atnai  recording  , 

Right  ventncular  recording  ...., 
Right  ventncular  recording  ...., 
Right  ventncular  recording  ...., 

Map  tachycardia   add-on  , 

Map  tachycardia  add-on  

Map  tachycardia,  add-on 


Physician 

wor1< 

RVUs3 


4.31 
4.31 
0.00 
5.00 
5.00 
0.00 
7.01 
7.01 
0.00 
6.91 
6.91 
0.00 
5.96 
5.96 
0.00 
7.24 
7.24 
0.00 
8.95 
8.95 
0.00 
4.77 
4.77 
0.00 
4.21 
4.21 
0.00 
8.30 
8.30 
0.00 
9.94 
9.94 
0.00 
6.66 
6.66 
0.00 
0.40 
0.43 
0.29 
0.29 
0.29 
0.25 
0.40 
0.81 
0.81 
0.00 
0.83 
0.83 
0.00 
0.50 
0.50 
0.00 
0.16 
0.16 
0.00 
1.79 
1.79 
0.00 
1.43 
1.43 
0.00 
17.90 
24.29 
2.11 
2.11 
0.00 
2.11 
2.11 
0.00 
2.11 
2.11 
0.00 
4.97 
4.97 
0.00 


Non-factl- 
ItyPE 
RVUs 


38.84 

2.20 

36.64 

38.15 

2.48 

35.67 

38.85 

3.18 

35.67 

49.83 

3.22 

46.61 

50.74 

2.86 

47.88 

49.97 

3.36 

46.61 

50.70 

4.09 

46.61 

48.92 

2.31 

46.61 

18.73 

1.97 

16.76 

51.52 

3.64 

47.88 

50.93 

4.32 

46.61 

49.46 

2.85 

46.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

654 

0.32 

622 

10.13 

0.33 

9.80 

0.68 

0.16 

0.52 

0.37 

0.05 

0.32 

5.20 

0.68 

4.52 

2.77 

0.50 

2.27 

NA 

NA 

2.77 

0.84 

1.93 

1.93 

0.83 

1.10 

249 

0.82 

1.67 

4.66 

1.97 

2.69 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


NA 
2.20  1 

NA  I 

NA 
2.48  i 

NA 

NA 
3.18 

NA 

NA 
3.22 

NA 

NA 
286 

NA 

NA 
3.36 

NA 

NA 
4.09 

NA 

NA 
2.31 

NA 

NA 
1.97 

NA 

NA 
3.64 

NA 

NA 
4.32 

NA 

NA 
2.85 

NA 
0.16 
0.17 
0.11 
0.11 
0.12 
0.10 
0.16 

NA 
0.32 

NA 

NA 
0.33 

NA 

NA 
0  16 

NA 

^A 
0  05 

NA 

NA 
0  68 

NA 

NA 
0.50 

NA 
7.27 
9.74 

NA 
084 

NA 

NA 
083 

NA 

NA 
0.82 

NA 

NA 
1.97 

NA 


'CPT  codes  and  descriptions  only  are  copynght  2003  Amencan  MedKal  AsSDCiation.  All  Rights  Reserved.  AppHcable  FARa'DFARS  Apply 
'  Copyright  2003  Americar  Denta!  Association  All  ngtits  resen/ed 
'  .Indicates  RVUs  are  not  used  tor  Medicare  payment 


2.55 

0.26 

2.29 

2.53 

0.31 

2.22 

2.66 

0.44 

2.22 

3.34 

0.43 

2.91 

3.37 

0.37 

300 

3.37 

0.46 

2.91 

3.47 

0.56 

2.91 

3.21 

0.30 

2.91 

1.33 

0.29 

1.04 

3.55 

0,55 

3.00 

3.53 

0.62 

2.91 

3.43 

0.52 

2.91 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.38 

0.04 

0.34 

0.54 

0.04 

0.50 

0.08 

0.02 

0,06 

0.05 

0.01 

004 

0.37 

0  13 

0.24 

0.33 

0.20 

0.13 

1,37 

1.37 

0.26 

013 

0.13 

0.21 

0.14 

0.07 

0.24 

0.13 

0.11 

0.79 

0.62 

0.17 


45.70 

6.77 

38.93 

45.68 

7.79 

37.89 

48.52 

10,63 

37.89 

60.08 

10.56 

49.52 

60.07 

919 

50.88 

60.58 

11.06 

49.52 

63.12 

13.60  ' 

49.52 

56.90 

7.38 

49.52 

24.27 

6.47 

17.80 

63.37 

12.49 

50.88 

64.40 

14.88 

49.52 

59.55 

10.03 

49  52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.73 

1.17 

6.56 

11.50 

1.20 

10.30 

1.26 

0.68 

0.58 

0.58 

0.22 

0.36 

7.36 

2.60 

4.76 

4.53 

2.13 

2.40 

NA 

NA 

5.14 

3.08 

2.06 

4.25 

3.08 

1.17 

4.84 

3.06 

1.78 

10.42 

7.56 

2.86 


Global 


NA 

000 

6.77 

000 

NA 

000 

NA 

000 

7.79 

000 

NA 

000 

NA 

000 

10  63 

000 

NA 

000 

NA 

000 

10.56 

000 

NA 

000 

NA 

000 

919 

000 

NA 

000 

NA 

000 

11  06 

000 

NA 

000 

NA 

000 

1360 

000 

NA 

000 

NA 

000 

7.38 

000 

NA 

000 

NA 

000 

6.47 

000 

NA 

000 

NA 

000 

12.49 

000 

NA 

000 

NA 

000 

14.88 

000 

NA 

000 

NA 

000 

10.03 

000 

NA 

000 

0.57 

000 

0.61 

000 

0.41 

000 

0.41 

000 

0.42 

000 

0.36 

000 

0.57 

000 

NA 

XXX 

1.17 

XXX 

NA 

XXX 

NA 

XXX 

1.20 

XXX 

NA 

XXX 

NA 

000 

0.68 

000 

NA 

000 

NA 

000 

0.22 

000 

NA 

000 

NA 

777 

260 

777 

NA 

777 

NA 

777 

213 

777 

NA 

/// 

26.54 

000 

35.40 

000 

NA 

000 

3.08 

000 

NA 

000 

NA 

000 

308 

000 

NA 

000 

NA 

000 

3.06 

000 

NA 

000 

NA 

777 

7.56 

777 

NA 

Z77 
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Addendum  B.— Reu^tive  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD       Status 


93610 
93610 
93610 
93612 
93612 
93612 
93613 
93615 
93615 
93615 
93616 
93616 
93616 
93618 
93618 
93618 
93619 
93619 
93619 
93620 
93620 
93620 
93621 
93621 
93621 
93622 
93622 
93622 
93623 
93623 
93623 
93624 
93624 
93624 
93631 
93631 
93631 
93640 
93640 
93640 
93641 
93641 
93641 
93642 
93642 
93642 
93650 
93651 
93652 
93660 
93660 
93660 
93662 
93662 
93662 
93668 
93701 
93701 
93701 
93720 
93721 
93722 
93724 
93724 
93724 
93727 
93731 
93731 
93731 
93732 
93732 
93732 
93733 
93733 
93733 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 


Descnption 


Intra-atnal  pacing 

Intra-atnal  pacing  

Intra-atnal  pacing    

Inttaventncula'  pacing  ;... 

Intraventncula^  pacing  

Intravenmcula'  pacing  

Electrophiys  map  30,  add-on  . 

Esophageal  ^eco^ding        

Esophageal  recording         

Esophageal  recording  

Esophageal  recording  

Esophageal  receding  

Esophageal  recording  

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Electrophysioiogy  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysioiogy  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysioiogy  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Elect. ophysioiogy  evaluation  . 
Electrophysioiogy  evaluation  . 
Electrophysiology  evaluation  . 

Stimulation,  pacing  hear;  

Stimulation,  pacing  hear!  

Stimulation,  pacing  hean  

Elect''ophysiologic  study  

Electrophysiologic  study  

Electrophysiologic  study 

Heart  pacing,  mapping      

Heart  pacing,  mapping      

Hear!  pacing  mapping      

Evaluation  heal  device     

Evaluation  heat  device     

Evaluation  heart  device     

Electrophysiology  evaluation  , 
Electrophysiology  evaluation  . 
Electrophysiology  e^^aluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electropihysioiogy  evaluation  . 
Ablate  hear!  dysrhythm  focus 
Ablate  hean  dysrhythm  focus 
Ablate  hean  dysrhythm  focus 

Tilt  table  evaluation  

Tilt  table  evaluation  

Tilt  table  evaluation  

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (ice)  

Intracardiac  ecg  (ice)  

Penpheral  vascuiar  rehab  

Bioimpedance  thoraac  

Bioimpedance  thoracic  

Bioimpedance  thoracic    

Total  body  plethysmography  . 

Plethysmography  tracing    

Plethysnx>graphy  repon    

Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 

Analyze  ilr  system      

Analyze  pacemaker  system  .. 
.Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Telephone  anaty,  pacemaker 
Telephone  analy,  pacemaker 
Telephone  analy,  pacemaker 


Physician 

wot1( 

RVUs3 


3.00 
3.00 
0.00 
3.00 
3.00 
0.00 
6.96 
0.98 
0.98 
0.00 
1.48 
1.48 
0.00 
4.24 
4.24 
0.00 
7.28 
72S 
0.00 
0.00 
11.52 
0.00 
0.00 
2.09 
0.00 
0.00 
3.08 
0.00 
0.00 
2.83 
0.00 
4.78 
4.78 
0.00 
7.56 
7.56 
0.00 
3.50 
3.50 
0.00 
5.90 
5.90 
0.00 
4.86 
4.86 
0.00 
10.45 
16.16 
17.58 
1.88 
1.88 
0.00 
0.00 
2.78 
0.00 
0.00 
0.17 
0.17 
0.00 
0.17 
0.00 
0.17 
4.86 
4.86 
0.00 
0.52 
0.45 
0.45 
0.00 
0.91 
0.91 
0.00 
0.17 
0.17 
0.00 


Non-fadl- 
ityPE 
RVUs 


2.51 
1.17 
1.34 
2.77 
1.17 
1.60 
NA 
0.59 
0.27 
0.32 
0.76 
044 
0,32 
5.62 
1.69 
3.93 
10.86 
3.22 
7.64 
0.00 
4.91 
0.00 
0.00 
0.83 
0.00 
0.00 
1.22 
0.00 
0.00 
1.12 
0.00 
4.19 
2.23 
1.96 
8.87 
2.78 
6.09 
8.49 
1.38 
7.11 
9.45 
2.34 
7.11 
9.36 
2.25 
7.11 
NA 
NA 
NA 
242 
0.75 
1.67 
0.00 
1.12 
000 
000 
1.03 
0.07 
0.96 
0.75 
0.70 
0.05 
5.86 
1.93 
3.93 
0.20 
0.67 
0.18 
0.49 
0.87 
0.36 
0.51 
0.78 
0.07 
0.71 


Facility 
PE  RVUs 


NA 

1.17 

NA 

NA 
1.17 

NA 

280 

NA 

027 

NA 

NA 

044 

NA 

NA 

1,69 

NA 

NA 

3.22 

NA 

NA 

4,91 

NA 

0,00 

083 

000 

0,00 

1  22 

000 

0.00 

1  12 

0.00 

NA 

223 

NA 

NA 

278 

NA 

NA 

1  38 

NA 

NA 

234 

NA 

NA 

2.25 

NA 

4.50 

6.41 

698 

NA 

0,75 

NA 

0.00 

1.12 

NA 

000 

NA 

0.07 

NA 

NA 

NA 

0  05 

NA 

1.93 

NA 

0,20 

NA 

018 

NA 

NA 

036 

NA 

NA 

0.07 

NA 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Faciltty 
total 


-4- 


0.30  , 

0.20 

0.10 

0.31 

0.20 

0.11 

0.62  I 

0.06 

0.04 

0.02 

0.09 

0.07 

002 

050 

0,26 

0.24 

093 

0.46 

0.47 

0  00 

0-72 

000 

0.00 

0.18 

0.00 

0.00 

0.80 

0.00  ' 

0.00 

0,18 

000 

043 

030 

0  13  , 

1,40 

0  79 

0.61 

0.64 

0.22 

042 

079 

0.37 

0.42  I 

0.61 

0.19 

0.42 

0.66 

1.02 

110 

0.09 

0.07 

0  02 

0.00  j 

0.49 

0  00 

000 

0.02 

0.01 

0.01 

0.07 

006  I 

0,01 

0.46  j 

0.22 

0.24  I 

0.06  I 

0.06  , 

0.02 

0.04  I 

0.08 

0.04  I 

0  04 

0.07 

0.01  ; 

0.06  ' 


5.81 
4.37 
1.44 
6.08 
4.37 
1.71 
NA 
1.63 
1.29 
034 
233 
1.99 
0.34 

10.36 
619 
4,17 

19.07 

1096 
811 
0.00 

17.15 
000 
0.00 
310 
0  00 
0.00 
5.10 
0.00 
0.00 
4,13 
000 
940 
7.31 
2.09 

17.83 

11.13 
670 

12.63 
5.10 
7.53 

16  14 
8.61 
7.53 

14.83 
7.30 
7.53 
NA 
NA 
NA 
439 
270 
1.69 
0.00 
4.39 
000 
0,00 
1.22 
0.25 
0.97 
0.99 
0.76 
0.23 

11.18  , 
7.01  1 
4  17' 
0.78 
1.18 
0.65  i 
0.53 
1.86 
1.31 
0,55 
1.02 
0.25 
0.77 


NA 

4.37 

NA 

NA 

437 

NA 

10.38 

NA 

1.29 

NA 

NA 

1  99 

NA 

NA 

6.19 

NA 

NA 

10.96 

NA 

NA 

17.15 

NA 

000 

3.10 

0.00 

0.00 

5.10 

0.00 

0.00 

4,13 

0.00 

NA 

7.31 

^4A 

NA 

11.13 

NA 

NA 

5.10 

NA 

NA 

861 

NA 

NA 

7.30 

NA 

15.61 

23.59 

25  66 

NA 

270 

NA 

0.00 

4.39 

NA 

0.00 

NA 

0  25 

NA 

\A 

NA 

0.23 

NA 

701 

NA 

0  76 

NA 

0  65 

NA 

NA 

1.31 

NA 

NA 

0.25 

NA 


Glot>al 


000 

000 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

zzz 

zzz 
zzz 
zzz 
zzz 
z^ 
zzz 
zzz 

000 
000 
000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
KXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  ano  descr.ptions  only  a^e  copyngn:  2003  Amencar  Medical  Association  All  Rights  Reserved  ApplicaWe  FARS'DFARS  Apply 
^Copynght  2003  Amencan  Dental  Associatior   Al  ngfits  reserved 
^i-lndicates  RVUs  are  not  jsea  for  Meaicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnptjon 


93734  ... 

A 

93734  ... 
93734  .. 
93735 

26 

tc  .... 

A 
A 
A 

93735 
93735 
93736  .. 

26  

TC  .  .. 

A 
A 
A 

93736  .. 
93736   . 
9374C   . 

26 

TC  ... 

A 
A 
R 

93740 
93740 
93741  .. 

26 

TC  ... 

B 
B 
A 

93741  ... 

93741  ... 

93742  . 

26  

TO  .... 

A 
A 
A 

93742   . 
93742   . 
93743 

26 

TC  .... 

A 
A 
A 

93743 

93743  .. 

93744  . 

26  

TC  .... 

A 
A 
A 

93744 
93744   . 
93760  .. 

26 

TC  .... 

A 
A 
N 

93762   . 

N 

93770  .  . 

R 

93770   . 
93770   . 
93784   . 

26  

TC  .... 

B 
B 
A 

93786  .. 
93788   . 
93790  .. 
93797  . . 
93/98   . 

A 
A 
A 
A 

A 

93799  .. 
93799  ... 
93799  .. 
93875   . 

26  Z. 
TC  ... 

C 
C 

c 

A 

93875  ... 

93875 

93880 

26 
TC  ... 

A 
A 
A 

93880 
93880   . 
93882 

26  

TC  .... 

A 
A 
A 

93882 
93882 
93886 

26 
TC   . 

A 
A 
A 

93886   . 

93886 

93888 

26  

TC  .... 

A 
A 
A 

93888    • 
93888 
93922   . 

26  i 

TC 

A 
A 
A 

93922 

93922  .. 

93923  . 

26  

TC  .... 

A 
A 
A 

93923 
93923   . 
93924 

26 

TC  , 

1 

A 

A 
A 

93924   . 

93924  .. 

93925  .. 

26  

TC  .... 

A 
A 
A 

93925  . 

93925 

93926 

26  

TC  .... 

A 
A 
A 

93926   . 
93926   . 
93930 

26  

TC  .... 

A 
A 

A 

93930 
93930 
93931  . 

26  

TC  .... 

A 
A 

A 

93931   .  1 
93931  .. 
93965  .. 

26  

A 
A 
A 

Analyze  pacemaker  system  ... 
I  Analyze  pacemaker  system  ... 
j  Analyze  pacemaker  system  ... 
j  Analyze  pacemaker  system  ... 
:  Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Telephonic  analy.  pacemaker 
Telephonic  analy,  pacemaker 
Telephonic  analy.  pacemaker 
Temperature  gradient  studies 
Temperature  gradient  studies 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi  .. 
Analyze  ht  pace  device  sngI  .. 
Analyze  ht  pace  device  sngI  .. 
Analyze  ht  pace  device  sngL.. 
Analyze  ht  pace  device  sngI  .. 
Analyze  ht  pace  device  sngI  .. 
Analyze  ht  pace  device  dual  ... 
Analyze  ht  pace  device  dual  ... 
Analyze  ht  pace  device  dual  ... 
Analyze  ht  pace  device  dual  ... 
Analyze  ht  pace  device  dual  ... 
Analyze  ht  pace  device  dual  .., 

Cephalic  tnermogram  

Penpheral  thermogram 

Measure  venous  pressure 

Measure  venous  pressure  

Measure  venous  pressure  

Ambulatory  BP  monitonng   

Ambulatory  BP  recording  

Ambulatory  BP  analysis    

Review/report  BP  recording  .... 

Cardiac  rehab     

Cardiac  rehab/monitor  

Cardiovascular  procedure  

Cardiovascular  procedure  

Cardiovascular  procedure  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study  

Extracranial  study 

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Extremity  study  ..„ , 

Extremrty  study  

Extremity  study  , 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study    

Lower  extremrty  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  ". 

Upper  extremity  study  

Extremity  study 


Physician 

wofk 

RVUs3 


0.38 
0.38 
0.00 
0.74 
0.74 
0.00 
0.15 
0.15 
0.00 
+0.16 
-fO.16 
-fO.OO 
0.80 
0.80 
0.00 
0.90 
0.90 
0.00 
1.02 
1.02 
0.00 
1.17 
1.17 
0.00 
0.00 
0.00 
+0.16 
+0.16 
+0.00 
0.17 
0.00 
0.00 
0.17- 

0.1  e 

0.28 

0.00 

0.00 

0.00 

0.22 

0.22 

0.00 

0.60 

0.60 

0.00 

0.40 

0.40 

0.00 

0.93 

0.93 

0.00 

0.62 

0.62 

0.00 

0.25 

0.25 

0.00 

0.45 

0.45 

0.00 

0.50 

0.50 

0.00 

0.58 

0.58 

0.00 

0.39 

0.39 

0.00 

0.46 

0.46 

0.00 

0.31 

0.31 

0.00 

0.35 


Non-facil- 
ity PE 
RVUs 


0.50 

0.15 

0.35 

073 

0-29 

0.44 

0.69 

0.06 

0.63 

0.19 

0.04 

0.15 

0.98 

0.32 

0.66 

1.02 

0.36 

0.66 

1.13 

0.41 

0.72 

1.13 

0.47 

0.66 

0.00 

0.00 

0.08 

0.05 

0.03 

0.97 

0.90 

0.51 

0.06 

0.39 

0.51 

0.00 

0.00 

0.00 

1.67 

0.08 

1.59 

4.20 

0.21 

3.99 

3.02 

0.14 

2.88 

4.51 

0.38 

4.13 

3.06 

0.23 

2.83 

1.94 

0.09 

1.85 

3.03 

0.16 

2.87 

3.78 

0.17 

3.61 

4.90 

0.20 

4.70 

3.4a 

0.13 

3.36 

3.89 

0.16 

3.73 

2.84 

0.11 

2.73 

1.87 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


NA 

0  15 
NA 
NA 

029 
NA 
NA 

006 
NA 
NA 

004 
NA 
NA 

032 
NA 
NA 

0.36 
NA 
NA 

0.41 

^4A 

NA 

047 

NA 
0,00 
GOO 

NA 
0.05 

NA 
0.97 

NA 

NA 
006 
007 
0.11 
0.00 
000 
000 

NA 
0.08 

NA 

NA 
0.21 

NA 

NA 
0  14 

NA 

NA 
0.38  . 

NA 

NA 
0.23 

NA 

NA 
0.09 

NA 

NA 
0.16 

NA 

NA 
0.17 

NA 

NA 
0.20 

NA 

NA 
0.13 

NA 

NA 
0.16 

NA 

NA 
0.11 

NA 

NA 


'♦Irxlicates  RVUs  are  not  used  for  Medicare  paymem 


0.03 

0.01 

0.02 

0.08 

004 

0.04 

0.07 

0.01 

0.06 

0.02 

0.01 

0.01 

0.06 

0.02 

0.04 

0.06 

0.02 

0.04 

008 

0.04 

0.04 

0.06 

0.04 

0.04 

0.00 

000 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.01 

0.01 

0.01 

0.00 

0.00 

000 

012 

001 

oil 

040 

0.05 

0.35 

027 

0.05 

0.22 

0  44 

006 

0  38  , 

0.31 

0.05 

0.26  ! 

0-15 

0  02 

0.13 : 

0.27  , 

0  05 

0.22  I 

0.31  I 

0.06 

0.25 

0.40 

0.05 

035 

0.27 

0.04 

0.23 

0.41 

0.04 

0  37 

0.26 

002 

0.24 

0.14 


0.91 

0.54 

0.37 

1.55 

1.07 

0.48 

0.91 

0.22 

0.69 

0.37 

0.21 

0.16 

1.84 

1.14 

0.70 

1.98 

1.28 

0.70 

2.23 

1.47 

0.76 

2.38 

1.68 

0.70 

0.00 

000 

0.26 

0.22 

0.04 

1.16 

0.91 

0.52 

0.24 

0.58 

0.80 

0.00 

0.00 

0.00 

2.01 

0.31 

1  70 

5.20 

0.86 

4.34 

3.69 

0.59 

3.10 

5.88 

1.37 

4.51 

3.99 

0.90 

3.09 

2.34 

0.36 

1.98  : 

3.75 

0.66 

3.09 

4.59 

0.73 

3.86 

5.88 

0.83 

5  05 

4.15 

0.56 

3.59 

4.76  1 

0.66 

4.10 

3.41 

0.44 

2.97  I 

2.36  I 


NA 
0.54 
NA 
NA 
1.07 
NA 
NA 

0  22 
NA 
NA 

0.21 
NA 
NA 

1.14 
NA 
NA 

1.28 
NA 
NA 

1.47 
NA 
NA 

1  68 
NA 

0.00 

0.00 
NA 

0.22 

NA 

1.16 

NA 

NA 

024 

026 

040 

0.00 

000 

000 
NA 

0.31 
NA 
NA 

0.86 
NA 
NA 

0.59 
NA 
NA 

1  37 
NA 
NA 

090 
NA 
NA  j 

0  36 
NA 
NA 

0.66 
NA 
NA 

073 
NA 
NA 

083 
NA 
NA 

0.56 
NA 
NA 

066 
NA 
NA 

044 
NA 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Rented  iNFORMATioN— Continued 


CPTV 
HCPCS^ 


MOD       Status 


Descnption 


93965  .. 

26  . 

93965  .... 

TC  .... 

93970  .... 

93970  .... 

26  

93970  .... 

TC  .... 

93971  ,  .. 

93971  ... 

26  

93971  .... 

TC  .... 

93975  .. 

93975  .... 

26 

93975  .... 

TC  .... 

93976  .... 

93976  ... 

26 

93976  .... 

TC  .... 

93978  .... 

93978  .... 

26 

93978  .... 

TC  .... 

93979  ... 

93979 

26  

93979  ... 

TC  .... 

93980  .... 

93980  .... 

26 

93980  .... 

TC  .... 

93981 

93981  ... 

26  

93981  .... 

TC  .... 

93990  . 

93990  .... 

26 

93990  ... 

TC  .... 

94010  .... 

94010  .... 

26  

94010  .... 

TC  .... 

94014  .... 

94015  .... 

94016  .... 

94060  .... 

94060  ... 

26  

94060  ... 

TC  .... 

94070  .... 

94070  ... 

26  ..... 

94070  .... 

TC  .... 

94150  .... 

94150  .... 

26  

94150  .... 

TC  .... 

94200  .... 

94200  .... 

26 

94200  ... 

TC  .... 

94240  .  .. 

94240  .... 

26  

94240  ... 

TC  .... 

94250 

94250 

26  

94250  ... 

TC  .... 

94260  .... 

94260  ... 

26 

94260  ... 

TC  .... 

94350  .. 

94350  .... 

26 

94350  ... 

TC  .... 

94360  .... 

94360  .... 

26 

94360  ... 

TC  .... 

94370  .... 

94370  ,  ,, 

26  

94370  .... 

TC  .... 

94375  .  .. 

94375  .... 

26 

94375  .... 

TC  .... 

94400  ... 

94400 

26  

94400  ... 

TC  .... 

94450  .... 

94450  ... 

26 

94450  ... 

TC  .... 

94620  ... 

Extremity  study 

Extremrty  study 

Extremity  study  

Extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Vascular  study  

Vascular  study 

Vascular  study  

Vascular  study  

Vascular  study 

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Doppler  flow  testing  

Doppler  flow  testing  

Doppler  flow  testing  

Breathing  capacity  test 

Breattiing  -lapaciry  test  

Breathing  capacity  test  

Patient  recorded  spirometry  .... 
Patient  'ecorded  spirometry  .... 

Review  patier;  spirometry  

Evaluation  cf  wheezing  

Evaluation  of  wheezing   

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Vital  capacity  test    

Vital  capacity  test  

Vital  capacity  test  

Lung  function  test  fMBC/MW) 
Lung  function  test  iMBC  MW) 
Lung  function  test  iMBC'MW) 

Residual  lung  capacity  

Residual  lung  capacity  

Residual  lung  capacity  

Expired  gas  collection  

Expired  gas  collection  

Expired  gas  collection  

Thoracic  gas  volume  

Thoracic  gas  volume  

Thoracic  gas  volume  

Lung  nitrogen  washout  curve  .. 
Lung  nitrogen  washout  curve  .. 
Lung  nitrogen  washout  curve  .. 

Measure  airflow  resistance  

Measure  airflow  resistance  

Measure  airflow  resistance  

Breath  airway  closing  volume  . 
Breath  airway  closing  volume  . 
Breath  airway  closing  volume  . 
Respiratory  flow  volume  loop  .. 
Respirato'7  flow  volume  loop  .. 
Respirato'v  flow  volume  loop  .. 
C02  breathing  response  curve 
C02  breathing  response  curve 
C02  breathing  response  curve 

Hypoxia  response  curve  

Hypoxia  response  curve  

Hypoxia  response  cu-ve    

Pulmonary  stress  tesl'simple  .. 


0.35 
0.00 
0.68 
0.68 
0.00 
0.45 
0.45 
0.00 
1.79 
1.79 
0.00 
1.20 
1.20 
0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.24 
1.24 
0.00 
0.44 
0.44 
0.00 
0.25 
0.25 
0.00 
0.17 
0.17 
0.00 
0.52 
0.00 
0.52 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
+0.07 
+0.07 
+0.00 
0.11 
0.11 
0.00 
0.26 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.31 
0.31 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.64 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


0.12 

1.75 
3.98 
0.23 
3.75 
2.87 
0.15 
2.72 
5.86 
0.61 
5.25 
3.48 
0.41 
3.07 
3.60 
0.22 
3.38 
2.67 
0.16 
2.51 
4.84 
0.42 
4.42 
4.66 
0.15 
4.51 
3.41 
0.09 
3.32 
0.69 
0.05 
0.64 
0.78 
0.61 
0.17 
1.14 
0.10 
1.04 
3.05 
0.19 
2.86 
0.49 
0  03 
0.46 
0.45 
0.03 
0.42 
0.67 
0.08 
0.59 
0.67 
0.03 
0.64 
0.59 
0.04 
0.55 
0.76 
0.08 
0.68 
0.71 
0.08 
0.63 
0.73 
0.08 
0.65 
0.63 
0.10 
0.53 
085 
0.13 
0.72 
0.69 
0.12 
0.57 
2.45 


0.12 

NA 
NA 

0.23 
NA 
NA 

0.15 
NA 
NA 

0.61 
NA 
NA 

0.41 
NA 
NA 

022 
NA 
NA 

0  16 
NA 
NA 

0.42 
NA 
NA 

0.15 
NA 
NA 

0.09 
NA 
NA 

0.05 
NA 
NA 
NA 

0.17 
NA 

0.10 
NA 
NA 

0.19 
NA 
NA 

0.03 
NA 
NA 

0.03 
NA 
NA 

0.08 
NA 
NA 

003 
NA 
NA 

0.04 
NA 
NA 

0.08 
NA 
NA 

0  08 
NA 
NA 

008 
NA 
NA 

0  10 
NA 
NA 

0.13 
NA 
NA 

0.12 
NA 
NA 


T 


0.02 

012 
0.46 
006 
0.40 
0.30 
0.04 
0.26 
0.56 
0.13 
0.43 
0.37 
0.07 
0.30 
043 
0.06 
0.37 
0.29 
005 
0.24 
042 
0.08 
034 
0.33 
0.02 
0.31 
0.25 
002 
0.23 
0.03 
0.01 
0.02 
0.03 
0.01 
0  02 
0.07 
0.01 
0.06 
0.12 
0.02 
0.10 
0.02 
0.01 
0.01 
0.03 
0.01 
0  02 
0.06 
0.01 
0.05 
0.02 
0.01 
0.01 
0.05 
0.01 
004 
0.05 
0.01 
0.04 
0.07 
0.01 
0.06 
0.03 
0.01 
002 
003 
0.01 
002 
0.07 
0.01 
0.06 
0.04 
0.02 
0.02 
0.12 


0.49 
1.87 
5.12 
0.97 
4.15 
3.62 
0.64 
298 
8.21 
253 
5.68 
5.05 
1.68 
3.37 
4.68 
0.93 
3.75 
3.40 
0.65 
2.75 
6.50 
1.74 
4.76 
543 
061 
4.82 
3.91 
0.36 
3.55 
0.89 
0.23 
0.66 
1.33 
0.62 
0.71 
1.52 
0.42 
1.10 
3.77 
0.81 
296 
0.58 
0,11 
0.47 
0.59 
0.15 
0.44 
0.99 
0.35 
0.64 
080 
0,15 
0.65 
0.77 
0.18 
0.59 
1.07 
0.35 
0.72 
1.04 
0.35 
0.69 
1.02 
0.35 
0.67 
0.97 
042 
0.55 
1.32 
0.54 
0.78 
1.13 
0.54 
0.59 
3.21 


0.49 
NA 
NA 

0.97 
NA 
NA 

0.64 
NA 
NA 

2.53 
NA 
NA 

1.68 
NA 
NA 

0.93 
NA 
NA 

0.65 
NA 
NA 

1.74 
NA 
NA 

061 
NA 
NA 

0.36 
NA 
NA 

0.23 
NA 
NA 
NA 

0.71 
NA 

0.42 
NA 
NA 

0.81 
NA 
NA 

0.11 
NA 
NA 

0.15 
NA 
NA 

0.35 
NA 
NA 

0.15 
NA 
NA 

0.18 
NA 
NA 

0.35 
NA 
NA 

0.35 
NA 
NA 

0.35 
NA 
NA 

042 
NA 
NA 

0.54 
NA 
NA 

054 
NA 
NA 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CRT  codes  and  aescnptions  only  are  copyright  2003  American  Medical  Association.  All  Rights  ReserveO  Applicable  FARS-'DFARS  Apply 
2  Copyright  2003  Amencan  Dental  Association  All  nghts  resen/ed 
^'Indicates  RVUs  are  not  used  for  Medicare  payment. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REL^^TED  INFORMATION— Continued 


MOD       Status 


Descnption 


94620 

94620 

94621 

94621 

94621 

94640 

94642 

94656 

94657 

94660 

94662 

94664 

94667 

94668 

94680 

94680 

94680 

94681 

94681 

94681 

94690 

94690 

94690 

94720 

94720 

94720 

94725 

94725 

94725 

94750 

94750 

94750 

94760 

94761 

94762 

94770 

94770 

94770 

94772 

94772 

94772 

94799 

94799 

94799 

95004 

95010 

95015 

95024 

96027 

95028 

95044 

95052 

95056 

95060 

95065 

95070 

95071 

95075 

95078 

95115 

95117 

95120 

95125 

95130 

95131 

95132 

95133 

95134 

95144 

95145 

95146 

95147 

95148 

95149 

95165 


26 
TC 


26 

TC 


26 

TC 

26 

TC 

26 
TC 


26 
TC 


26  . 
TC 


26 

TC 


26 

TC 


26  . 
TC 


26 

TC 


-t- 


A 
A 
A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

T 

T 

A 

A 

A 

A 

c 

C 
C 

c 

C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Pulmonary  stress  test/simple  ... 
Pulmonary  stress  test'simple  .. 

Pulm  stress  test'compiex  

Pulm  stress  testcompiex 

Pulm  stress  testcompiex  .7 

Airway  inhalation  treatment  

Aerosol  inhalation  treatment  .... 

Initial  ventilator  mgmt        

Continued  ventilator  mgmt  

Pos  airway  pressure.  CPAP 

Neg  press  ventilation,  cnp 

Evaluate  pt  use  of  inhaler  

Chest  wall  manipulation     

Chest  wall  manipulation  

Exhaled  air  analysis,  o2  

Exhaled  air  analysis,  o2  

Exhaled  air  analysis,  o2  

Exhaled  air  analysis.  o2/co2  ...'. 
Exhaled  air  analysis.  o2/co2  .... 
Exhaled  air  analysis.  o2/co2  .... 

Exhaled  air  analysis     

Exhaled  air  analysis  

Exhaled  air  analysis    

Monoxide  diffusing  capacity  

Monoxide  diffusing  capacity  

Monoxide  diffusing  capacity  

Membrane  diffusion  capacity  ... 
Membrane  diffusion  capacity  ... 
Membrane  diffusion  capacity  ... 
Pulmonary  compliance  study  .... 
Pulmonary  compliance  study  .... 
Pulmonary  compliance  study  ..., 
Measure  blood  .oxygen  level  ..... 

Measure  biood  oxygen  level  

Measure  biood  oxygen  level  

Exhaled  carbon  dioxide  test  

Exhaled  cart)on  dioxide  test  

Exhaled  carbon  dioxide  test 

Breath  recording   infant  

Breath  recording,  infant 

Breath  recording,  infant 
Pulmonaiy  service/procedure  .... 
Pulmonary  service/procedure  .... 
Pulmonany  service.'procedure  .... 

Percut  allergy  skin  tests     

Pe'-cut  allergy  fitrale  lest      

Id  allergy  ritrate-drug/bug   

Id  allergy  test,  drug/bug   

Id  allergy  titrate-airtiorne   

Id  allergy  test-delayed  type  

Allergy  patch  tests 

Photo  patch  test  

Photosensitivity  tests  

Eye  allergy  tests  

Nose  allergy  test         

Bronchial  allergy  tests  

Bronchial  allergy  tests  

Ingestion  challenge  test  

Provocative  testing  

Immunotherapy  one  injection  ... 

Immunotherapy  injections  

Immunotherapy,  one  injection  ... 
Immunotherapy,  many  antigens 
Immunotherapy,  insect  venom 
Immunotherapy,  msect  venoms 
Immunotherapy,  insect  venoms 
Immijnotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 

Antigen  therapy  services       , 

Antigen  therapy  services       , 

Antigen  therapy  services       , 

Antigen  'herapy  services     , 

Antigen  therapy  services      

Antigen  therapy  services      , 

Antigen  therapy  sen^ices      


"  CRT  codes  ana  aescnpiions  only  are 

^Copyright  2003  Ameocan  Denta-  Associatior.   All  ngnis  -eser.e-:; 


Physician 

work 

RVUs3 


Non-facil- 
ity PE 
RVUs 


0.64 

J).00 

1.41 

1.41 

0.00 

0.00 

0.00 

4,21 

0.83 

0.76 

0.76 

0.00 

0.00 

0.00 

0.26 

0.26 

0.00 

0.20 

0.20 

0.00 

0.07 

0.07 

0.00 

0.26 

0.26 

0.00 

0.26 

0.26 

0.00 

0.23 

0.23 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.94 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 


a2o 

2.25 
2.10 
0.44 
1.66 
0.32 
0.00 
1.21 
1.02 
0.67 
NA 
0.33 
0.57 
0.48 
1.93 
0.08 
1.85 
2.66 
0.07 
2.59 
2.01 
0.02 
1.99 
1.01 
0.08 
0.93 
3.00 
0.08 
2.92 
1.38 
0.07 
1.31 
0.04 
0.07 
0.41 
1.70 
0.04 
1.66 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.33 
0.15 
0.14 
0.14 
0.23 
0.20 
0.25 
0.17 
0.35 
0.20 
2.26 
2.90 
0.83 
0.25 
0.39 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.15 
0.33 
0.46 
0.43 
0.60 
0.82 
0.20 


Facility 
PE  RVUs 


0.20 
NA 
NA 

0.44 

NA 

NA 

000 

032 

0.25 

0.24 

0.24 

NA 

NA 

NA 

NA 

008 

NA 

NA 

0.07 

NA 

NA 

0.02 

NA 

NA 

008 

NA 

NA 

008 

NA 

NA 

0.07 

NA 

NA 

NA 

NA 

NA 

0.04 

NA 

0.00 

000 

000 

0.00 

0.00 

000 

NA 

0.06 

0.06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.39 

NA 

NA 

NA 

0.00 

000 

ooc 

0.00 
0.00 
0.00 
0.00 
0.02 
0.02 
0.03 
0.02 
0.03 
0.03 
0  02 


Mal- 
practice 
RVUs 


Non-facil- 
Ity  Total 


Facility 
total 


coDynght  2003  America-  Medical  Assoaation  All  Rights  Rescued.  Applicabie  FARS/DFARS  AddIv 

Xiat'Or.    All  ngnis -eser.o.-i  •^'KJ■ 

ndicaies  RVUs  are  not  used  for  Medicare  payment. 


Global 


0.02 

0.86 

1 

086 

XXX 

0.10 

2.35 

NA 

XXX 

0.16 

3.67 

NA 

XXX 

0.06 

1.91 

1.91 

XXX 

0.10 

1.76 

NA 

XXX 

0.02 

0.34 

NA 

XXX 

000 

0.00 

0.00 

XXX 

007 

249 

1  60 

XXX 

004 

1.89 

1  12 

XXX 

0.04 

1.47 

1.04 

i            XXX 

0.02 

NA 

1.02 

XXX 

004 

037 

NA 

XXX 

0.05 

0.62 

NA 

XXX 

002 

0.50 

NA 

XXX 

0  07 

226 

NA 

XXX 

001 

0.35 

0.35 

XXX 

006 

1.91 

NA 

XXX 

0.13 

2.99 

NA 

XXX 

0.01 

0.28 

028 

XXX 

012 

2.71 

NA 

XXX 

0  05 

2.13 

NA 

XXX 

0  01 

010 

0  10 

XXX 

004 

203 

NA 

XXX 

0.07 

1.34 

NA 

XXX 

001 

0.35 

035 

XXX 

006 

099 

NA 

XXX 

0  13 

339 

NA 

XXX 

0.01 

0.35 

0.35 

XXX 

012 

3.04 

NA 

XXX 

005 

1.66 

NA 

XXX 

0  01 

0.31 

0.31 

XXX 

0-04 

1.35 

NA 

XXX 

0  02 

006 

NA 

XXX 

0.06 

0.13 

NA 

XXX 

010 

0.51 

NA 

XXX 

008 

1.93 

NA 

XXX 

0.01 

020 

0.20 

XXX 

0.07 

1.73 

NA 

XXX 

000 

0.00 

000 

XXX 

000 

000 

000 

XXX 

0.00 

0.00 

000 

XXX 

000 

0.00 

000 

XXX 

ooo 

000 

000 

XXX 

000 

0.00 

OOO 

XXX 

0.01 

0.11 

NA 

XXX 

0.01 

0.49 

0.22 

XXX 

0.01 

0.31 

0.22 

XXX 

0.01 

0.15 

NA 

XXX 

0.01 

0.15 

NA 

XXX 

0.01 

0.24 

NA 

XXX 

0.01 

0.21 

NA 

XXX 

0.01 

0.26 

NA 

XXX 

001 

0.18 

NA  • 

XXX 

0.02 

0.37 

NA 

XXX 

0.01 

0.21  1 

NA  1 

XXX 

002 

2.28 

NA  1 

XXX 

0.02 

2.92  t 

NA 

XXX 

0.04 

1.81 

1  37 

XXX 

002 

0.27 

NA 

XXX 

0.02 

0.41 

NA 

000 

002 

0.52 

NA 

000 

000 

0.00 

0.00 

XXX 

0  00 

0.00 

0  00 

XXX 

0  00 

0.00 

0.00 

XXX 

0.00 

0.00 

0  00 

XXX 

0.00 

0.00 

0  00 

XXX 

0.00  ' 

0.00 

000 

XXX 

000 

0.00 

000 

XXX 

0.01 

0.22 

0  09 

000 

0.01 

0.40 

009 

000 

0.01 

0.53 

0.10 

000 

0.01 

0.50 

0.09 

000 

0.01 

0.67 

0  10 

000 

0.01 

0.89 

0.10 

000 

0.01 

0.27 

009 

000 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS- 


MOO       Status 


Description 


95170 
95180 
95199 
95250 
95805 
95805 
95805 
95806 
95806 
95806 
95807 
95807 
95807 
95808 
95806 
95808 
95810 
95810 
95810 
95811 
95811 
95811 
95812 
95612 
95812 
95813 
95813 
95813 
95816 
95816 
95816 
95819 
95819 
95819 
95822 
95822 
95822 
95824 
95824 
95824 
95827 
95827 
95827 
95829 
95829 
95829 
95830 
95831 
95832 
95833 
95834 
95851 
95852 
95857 
95858 
95858 
95858 
95860 
95860 
95860 
95861 
95861 
95861 
95863 
95863 
95863 
95864 
95864 
95864 
95867 
95867 
95867 
95868 
95868 
95868 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

"TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 


Antigen  therapy  services  

RapiO  desensitization  

Allergy  immunology  services 

Glucose  monitonng,  cont  

Multiple  sleep  latency  test  

Multiple  Sleep  latency  test  

Multiple  sleep  latency  test  

Sleep  study,  unattended   

Sleep  study,  unattended    

Sleep  study,  unattended    

Sleep  study  attended   

Sleep  study  attended  

Sleep  study,  attended  

Polysomnography.  1-3 

Polysomnography,  1-3  

Polysomnography.  1-3 

Polysomnography.  4  or  more  .... 
Polysomnography.  4  or  more  .... 
Polysomnography.  4  or  more  .... 

Polysomnograpny  wcpap   

Polysomnography  w  cpap  

Polysomnography  w'cpap  

Eeg   41-6C  minutes   

Eeg  41-60  minutes  

Eeg.  41-60  minutes  

Eeg,  over  1  hour  

Eeg,  over  1  hour  

Eeg,  over  1  hour  

Eeg  awai^e  and  drowsy 

Eeg   awake  anc  drowsy  

Eeg  awane  anc  drowsy  

Eeg  awaKe  and  asleep      

Eeg  awake  anc  asleep      

Eeg  awake  anc  asieep 

Eeg  coma  o^  sieep  only  

Eeg   coma  or  sieep  only  

Eeg,  coma  or  sleep  only  

Eeg  cereO'ai  death  only  

Eeg  cereb.'a'  death  only  

Eeg,  cerebral  death  only  

Eeg,  all  mght  receding  

Eeg,  all  night  receding  

Eeg,  all  night  reco'^ding  

Surgery  elecirocorticogram  

Surgery  elect'ocorticogram  

Surger>  elect'ocorticogram  

Insert  electrodes  *or  EEG  

Limb  muscle  testing  manual  .... 
Hand  muscle  testing  manual  .... 
Body  muscle  testing,  manual  .... 
Body  muscle  testing  manual  .... 
Range  of  motion  measurements 
Range  of  motion  measu'ements 

Tensilon  test    

Tensilon  test  &  myogram  ..... 

Tensilon  test  &  myogram  

Tensilon  test  &  myogram  

Muscle  test,  one  limb  

Muscle  test,  one  limb  

Muscle  test,  one  limb  

Muscle  test,  2  limbs   

Muscle  test,  2  limbs   

Muscle  test,  2  limbs   

Muscle  test.  3  limbs   „. 

Muscle  test,  3  limbs   

Muscle  test,  3  limbs   

Muscle  test,  4  limbs   

Muscle  test,  4  limbs   

Muscle  test,  4  limbs   

Muscle  test  cran  nerv  unilat  

Muscle  test  cran  nenv/  unilat  

Muscle  test  cran  nerv  unilat  

Muscle  test  can  nerve  bilat  

Muscle  test  cran  nerve  bilat  

Muscle  test  cran  nerve  bilat  


Physician 

work 

RVUs3 


0.06 
2.00 
0.00 
0.00 
1.87 
1.87 
0.00 
1.65 
1.65 
0.00 
1.65 
1.65 
0.00 
2.63 
2.63 
0.00 
3.51 
3.51 

b.oo 

3.78 
3.78 
0.00 
1.07 
1.07 
0.00 
1.72 
1.72 
0.00 
1.07 
1.07 
0.00 
1.07 
1.07 
0.00 
1.07 
1.07 
0.00 
0.00 
0.74 
0.00 
1.07 
1.07 
0.00 
6.17 
6.17 
0.00 
1.69 
0.28 
0.29 
0.47 
0.60 
0.16 
0.11 
0.53 
1.55 
1.55 
0.00 
0.95 
0.95 
0.00 
1.53 
1.53 
0.00 
1.86 
1.86 
0.00 
1.98 
1.98 
0.00 
0.79 
0.79 
0.00 
1.17 
1.17 
0.00 


Non-facti- 
ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.14 
1.54 
0.00 
3.89 

16.50 
0.66 

15.84 
3.88 
0.55 
3.33 

11.91 
0.54 

11.37 

13.20 
0.93 

12.27 

17.30 
1.20 

16.10 

18.74 
1.29 

17.45 
3.98 
0.46 
3.52 
5.00 
0.70 
4.30 
350 
0.47 
2.73 
3.74 
0.47 
3.27 
4.43 
0.47 
3.96 
0.00 
0.32 
0.00 
2.68 
0.41 
2.27 

32.01 
2.35 

29.66 
3.42 
0.35 
0.26 
0.46 
0.51 
0.37 
0.26 
0.62 
i:07 
0.67 
0.40 
1.47 
0.43 
1.04 
1.40 
0.68 
0.72 
1.74 
0.81 
0.93 
2.65 
0.88 
1.77 
0.93 
0.35 
0.58 
1.21 
0.52 
0.69 


0.02  I 

0.83 

0.00 

NA 

NA 
0.66 

NA 

NA 
0.55 

NA 

NA 
0.54 

NA 

NA 
0  93 

NA 

NA 
1.20 

NA  I 

NA  ' 
1.29  I 

NA 

NA  ' 
0.46 

NA 

NA 
0.70  , 

NA  I 

NA  ' 
047 

NA 

NA 
0.47 

NA 

NA 
0.47 

NA 
000 
0.32 

NA 

NA 
0.41 

NA 

NA 
235 

NA 
0.73 
0.13 
0.12 
0.23 
0.28 
0.08 
005 
0.23 

NA 
067 

NA 

NA 
0.43 

NA 

NA 
0.68 

NA 

NA 
0.81 

NA 

NA 
0.88 

NA 

NA 
035 

NA 

NA 
0,52 

NA 


Non-facil- 
ity Total 


0.01 

0.05 

0.00 

0.01 

0.41 

0.07 

0.34 

0.38 

0.07 

031 

048 

006 

042 

0.53 

0.11 

0.42 

0.56 

0.14 

0.42 

0.59 

0.16 

0.43 

0.16  i 

005 

0.11 

0  18 

0.07 

0.11 

0.15 

0.05 

010 

015 

0.05 

0.10 

0.18 

005 

0.13 

0.00 

0.06 

0.00 

0.18 

0.04 

0.14 

039 

0.37 

0.02 

0.08 

0.01 

0.01 

0.01 

0.02 

0.01 

0.01 

002 

009 

005 

004 

006 

0,04 

0.02 

0.12 

0.06 

0.06 

0.13 

0.07 

0.06 

0.19 

007 

0  12 

0.06 

0.04 

0.04 

0.10 

0.05 

0  05 


0,21 
3.59 
0.00 
3.90 

18  78 
260 

16  18 
591 
2.27 
3.64 

1404 
225 

11.79 

16.36 
3.67 

12.69 

21.37 
4.85 

16.52 

23.11 
5.23 

17.88 
5.21 
1.58 
3.63 
690 
2.49 
4.41 
442 
1  59 
2.83 
4.96 
1.59 
3.37 
5.68 
1.59 
4.09 
000 
1.12 
0.00 
3.93 
1  52 
241 

38.57 
8.89 

29.68 
5.19 
0.64 
0.56 
094 
1  13 
0.54 
0.38 
1.17 
271 
2.27 
0.44 
248 
1  42 
1.06 
3.05 
2.27 
078 
3.73 
274 
0.99 
4.82 
2.93 
1.89 
1.80 
1.18 
0.62 
248 
1  74 
0.74 


Facility 
total 

Glotal 

0.09 

000 

2.88 

000 

0.00 

000 

NA 

XXX 

NA 

XXX 

2  60 

XXX 

NA 

XXX 

NA 

XXX 

2.27 

XXX 

NA 

XXX 

NA 

XXX 

2.25 

XXX 

NA 

XXX 

NA 

XXX 

3.67 

XXX 

NA 

XXX 

NA 

XXX 

4.85 

XXX 

NA 

XXX 

NA 

XXX 

5.23 

XXX 

NA 

XXX 

NA 

XXX 

1.58 

XXX 

NA 

XXX 

NA 

XXX 

2.49 

XXX 

NA 

XXX 

NA 

XXX 

1.59 

XXX 

NA 

XXX 

NA 

XXX 

1.59 

XXX 

NA 

XXX 

NA 

XXX 

1  59 

XXX 

NA 

XXX 

0,00 

XXX 

1.12 

XXX 

NA 

XXX 

NA 

XXX 

1.52 

XXX 

NA 

XXX 

NA 

XXX 

889 

XXX 

NA 

XXX 

2.50 

XXX 

0.42 

XXX 

0.42 

XXX 

0.71 

XXX 

0.90 

XXX 

0.25 

XXX 

0.17 

XXX 

0.78 

XXX 

NA 

XXX 

227 

XXX 

NA 

XXX 

NA 

XXX 

1  42 

XXX 

NA 

XXX 

NA 

XXX 

2.27 

XXX 

NA 

XXX 

NA 

XXX 

2.74 

XXX 

NA 

XXX 

NA 

XXX 

2.93 

XXX 

NA 

XXX 

NA 

XXX 

1.18 

XXX 

NA 

XXX 

NA 

XXX 

1.74 

XXX 

NA 

XXX 

'  CPT  codes  ana  descriptions  only  are  copynghi  2003  Amencan  Medical  Association.  All  Rights  Reser»re(l-  Applicaljle  FARS/DFARS  Apply. 
^Copynght  2003  Amencan  Dental  Association  All  ngms  reservefl, 
'+lndicates  RVUs  are  not  used  tor  ii^edicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HC  PCS- 


MOD       Status 


Descnption 


95869 

95869 

95869 

95870 

95870 

95870 

95872 

95872 

95872 

95875 

95875 

95875 

9590C 

95900 

95900 

95903 

95903 

95903 

95904 

95904 

95904 

95920 

95920 

95920 

95921 

95921 

95921 

95922 

95922 

95922 

95923 

95923 

95923 

95925 

95925 

95925 

95926 

95926 

95926  . 

95927  . 
95927 
95927 
95930 
95930 
95930 
95933 
95933 
95933 
95934 
95934 
95934 

95936  . 
95936 
95936 
95937 
95937 

95937  . 
95950 
95950 
95950 
95951 
95951 
95951     . 
95953  .. 
95953 
95953 
95954 
95954 
95954 
95955 
95955 
95955    . 
95956 
95956 
95956 




A 

!26, 

A 

TC  .. 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  

A 

TC  .... 

A 

A 

26' 

A- 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26   , 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  . 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26  

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26 

A 

TC 

A 

C 

26 

A 

TC  .... 

C 

A 

26  

A 

TC 

A 

A 

26 

A 

TC  .... 

A 

A 

26  ..... 

A 

TC  .... 

A 

A 

26 

A 

TC  , 

A 

Muscle  test,  thor  paraspinai  . 

Muscle  test,  thor  paraspinai  . 
Muscle  test,  thor  paraspinai  . 
Muscle  test,  nonparaspinal  .. 
Muscle  test,  nonparaspinal  .. 
Muscle  test,  nonparaspinal  '.. 

Muscle  test,  one  'ibe'       

Muscle  test  one  fiber  

Muscle  test,  one  dber 

Limb  exercise  test  

Limb  exercise  test  

Limb  exercise  test  , 

Motor  nerve  conduction  test  ., 
Motor  nerve  conduction  test  ., 
Motor  nerve  conduction  test  ., 
Motor  nerve  conduction  test  ., 
Motor  nerve  conduction  test  .. 
Motor  nerve  conduction  test  .. 
Sense  nerve  conduction  test  . 
Sense  nerve  conduction  test  . 
Sense  nerve  conduction  test  . 

Intraop  nerve  test  add-on  

Intraop  nen^e  test  add-on  

Intraop  nerve  test  add-on  

Autonomic  nen/  function  test  . 
Autonomic  nen/  function  test  . 
Autonomic  nen/  function  lest  . 
Autonomic  nerv  function  test  . 
Autonomic  nerv  function  test  . 
Autonomic  nen/  function  test  . 
Autonomic  nen/  function  test  . 
Autonomic  nerv  function  test  . 
Autonomic  nerv  function  test  . 

Somatosensory  testing  

Somatosenson/  testing       

Somatosensory  testing       

Somatosensory  testing        

Somatosensory  testing 

Somatosensory  testing       

Somatosensory  testing 
Somatosensory  testing 

Somatosensory  testing       , 

Visual  evoked  potential  test  ... 
Visual  evoKed  potential  test  ... 
Visual  evoKed  potential  test  ... 

Blink  reflex  test  

Blink  'e'lex  test  

BlinK  reflex  test  

H-reflex  test      . 


H-reflex  test       

H-reflex  test  

H-'eflex  test  

H-reflex  test  

H-reflex  test  

Neuromuscular  junction  test  . 
Neuromuscular  junction  test  . 
Neuromuscular  junction  test  . 
Ambulatory  eeg  monitonng  .. 
Ambulatory  eeg  monitonng  .., 
Ambulatory  eeg  nximtonng  .., 
EEG  monitonng/Videorecorc) 
EEG  monitonng/videorecord 
EEG  monitonng/videorecord  , 
EEG  monitonng/computer 

EEG  monitonng/computer  

EEG  monitonng/computer 
EEG  monitonng/giving  drugs 
EEG  monitonng/giving  drugs 
EEG  monifonng/giving  drugs 
EEG  dunng  surgery 
EEG  dunng  surgery 

EEG  dunng  surgery    

Eeg  monitonng.  cable/radio  .. 
Eeg  monrtonng.  cable/radio  .. 
Eeg  monrtonng.  cable/radio  .. 


Non-factl- 
ityPE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facility 
total 


3  ♦indicates  RVUs  are  not  used  for  Medicare  payment. 


Global 


0.37 

0.38 

NA 

0.03 

0.78 

NA 

XXX 

0.37 

0.17 

0.17 

0.01 

0.55 

0  55 

XXX 

0.00 

0.21 

NA 

0.02 

0.23 

NA 

XXX 

0.37 

0.37 

NA 

003 

0.77 

NA 

XXX 

0.37 

0.16 

0.16 

0.01 

0.54 

0  54 

XXX 

0.00 

0.21 

NA 

0.02 

0.23 

NA 

XXX 

1.49 

1.24 

NA 

0.10 

2.83 

NA 

XXX 

1.49 

0.64 

064 

0.05 

2.18 

2  18 

XXX 

0.00 

0.60 

NA 

0.05 

0.65 

NA 

XXX 

1.09 

1  49 

NA 

0.11 

2.69 

NA 

XXX 

1.09 

046 

0.48 

0.05 

1.62 

1.62 

XXX 

0.00 

1.01 

NA 

0.06 

1.07 

NA 

XXX 

0.42 

1.30 

NA 

0.03 

1.75 

NA 

XXX 

0.42 

0.19 

0.19 

0.01 

0.62 

0.62 

XXX 

0.00 

1.11 

NA 

0.02 

1.13 

NA 

XXX 

0.60 

1.22 

NA 

0.04 

1.86 

NA 

XXX 

0.60 

0.26 

0.26 

0.02 

0.88 

088 

XXX 

0.00 

0.96 

NA 

0.02 

0.98 

NA 

XXX 

0.34 

1.12 

NA 

0.03 

1.49 

NA 

XXX 

0.34 

0.15 

0.15 

0.01 

0.50 

050 

XXX 

0.00 

0.97 

NA 

0.02 

0.99 

NA 

XXX 

2.10 

2.23 

NA 

0.24 

4.57 

NA 

zzz 

2.10 

0.94 

0.94 

0.17 

3.21 

3.21 

777 

0.00 

1.29 

NA 

0.07 

1.36 

NA 

zzz 

0.89 

0.71 

NA 

0.06 

1.66 

NA 

XXX 

0.89 

0.33 

033 

0.04 

1.26 

1.26 

XXX 

0.00 

0.38 

NA 

0.02 

0.40 

NA 

XXX 

0.95 

0.79 

NA 

1     0.06 

1.80 

NA 

XXX 

0.96 

0.41 

0.41 

0.04 

1.40 

1.40 

XXX 

0.00 

0.38 

NA 

0.02 

0.40 

NA 

XXX 

0.89 

2.13 

NA 

0.06 

3.08 

NA 

XXX 

0.89 

0.38 

0.38 

0.04 

1.31 

1.31 

XXX 

0.00 

1.75 

NA 

0.02 

1.77 

NA 

XXX 

0.54 

1.13 

NA 

0.08 

1.75 

NA 

XXX 

0.54 

0.23 

0.23 

0.02 

0.79 

0.79 

XXX 

0.00 

0.90 

NA 

0.06 

0.96 

NA 

XXX 

0.54 

1.14 

NA 

0.08 

1.76 

NA 

XXX 

0.54 

0.24 

0.24 

0.02 

0.80 

0  80 

XXX 

0.00 

0.90 

NA 

0.06 

0.96 

NA 

XXX 

0.54 

1.15 

NA 

010 

1.79 

NA 

XXX 

0.54 

0.25 

0.25 

0.04 

0.83 

0.83 

XXX 

0.00 

0.90 

NA 

006 

0.96 

NA 

XXX 

0.35 

1.45 

NA 

0.02 

1  82 

NA 

XXX 

U.35 

0.15 

0.15 

0.01 

0.51 

0.51 

XXX 

0.00 

1.30 

NA 

0  01 

1.31 

NA 

XXX 

0.69 

1.02 

NA 

008 

1  69 

NA 

XXX 

0.69- 

0.25 

0.25 

0.02 

086 

0.86 

XXX 

0.00 

0.77 

NA 

006 

0.83 

NA 

XXX 

0.61 

0.44 

NA 

0  04 

0.99 

NA 

XXX 

0.51 

0J23 

023 

002 

0.76 

0  76 

XXX 

0.00 

0.21 

NA 

002 

0.23 

NA 

XXX 

0.55 

0.45 

NA 

0.04 

1.04 

NA 

XXX 

0.55 

0.24 

0.24 

0.02 

0.81 

0.81 

XXX 

0.00 

0.21 

NA 

0.02 

0.23 

NA 

XXX 

0.65 

0.61 

NA 

0.04 

1.30 

NA 

XXX 

0.65 

0.27 

0.27 

002 

0.94 

0.94 

XXX 

0.00 

0.34 

NA 

0.02 

0.36 

NA 

XXX 

1.60 

4.53 

NA 

0.53 

6.56 

NA 

XXX 

1.50 

0.64 

0.64  . 

0.10  , 

2.24 

2.24 

XXX 

0.00 

3.89 

NA 

0.43 

4.32 

NA 

XXX 

0.00 

0.00 

NA 

0.00 

000 

NA 

XXX 

5.97 

2.59 

2.59 

0  24 

8.80 

8.80 

XXX 

0.00 

0.00 

NA 

0.00 

0.00 

NA 

XXX 

3.06 

7.59 

NA 

055 

11.20 

NA 

XXX 

3.06 

1.31 

1.31 

0.12 

4.49 

4  49 

XXX 

0.00 

6.28 

NA 

0.43 

6.71 

NA 

XXX 

2.44 

4.33 

NA 

0.18 

6.95 

NA 

XXX 

2.44 

1.05 

1.05 

0.12  ! 

3.61 

3.61 

XXX 

0.00 

3.28 

NA 

0  06 

3.34 

NA 

XXX 

1.00 

2.31 

NA 

0.23 

3.54 

NA 

XXX 

1.00 

0.37 

0.37 

0.06 

1.43 

1  43 

XXX 

0.00 

1.94 

NA 

0.17 

2.11 

NA 

XXX 

3.06 

14.32 

NA 

056 

17.94 

NA 

XXX 

3.06 

1.32 

1.32 

013 

4.51 

4.51 

XXX 

0.00 

13.00 

NA 

0.43 

13.43 

NA 

XXX 
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CPT'/ 
HCPCS'^ 

MOD 

5 

95957  .. 

A 

95957  .... 

26  

A 

95957  .... 

TO  .... 

A 

95958  ... 

A 

95958  .. 

26  

A 

95958 

TO  ... 

A 

95961  ... 

A 

95961  .  . 

26  

A 

95961  .... 

TO  .... 

A 

95962  ... 

A 

95962  .. 

26  

A 

95962  ... 

TO  .... 

A 

95965  ... 

C 

95965  .... 

26 

A 

95965  .... 

TC  .... 

C 

95966  .... 

C 

95966  ... 

26  

A 

95966  .... 

TC  .... 

C 

95967  .... 

C 

95967  ... 

26  

A 

95967  ... 

TC  .... 

C 

95970  .... 

A 

95971  .... 

A 

95972  .... 

A 

95973  .... 

A 

95974  .... 

A 

95975  .... 

A 

95990  .... 

A 

95991  .... 

A 

95999  .... 

C 

96000  .... 

A 

96001  .... 

A 

96002  .... 

A 

96003  .... 

A 

96004  .... 

A 

96100  .... 

A 

96105  .... 

A 

96110  .... 

A 

96111  .... 

A 

96115  .... 

A 

96117  .... 

A 

96150  .... 

A 

96151  .... 

A 

96152  .... 

A 

96153  ... 

A 

96154  .... 

A 

96155  .... 

N 

96400  .... 

A 

96405  .... 

A 

96406  .... 

A 

96408  .... 

A 

96410  ... 

A 

96412  .... 

A 

96414  ... 

A 

96420  ... 

A 

96422  .... 

A 

96423  .... 

A 

96425  .... 

A 

96440  .... 

A 

96445  .... 

A 

96450  .... 

A 

96520  .... 

A 

96530  .... 

A 

96542  .... 

A 

96545  ... 

R 

96549  .... 

c 

96567  ... 

A 

96570  .... 

A 

96571  ... 

A 

96900  .... 

A 

96902  .... 

B 

96910  .... 

A 

96912  .... 

A 

96913  .... 

A 

96920  .... 

A 

Status 


Descnption 


EEG  digital  analysis  

EEG  aigitai  analysis  

EEG  digital  analysis  

EEG  nionitonng'tunclion  test  .... 
EEG  rnonitonngtunction  test  .... 
EEG  monitonng'tunction  test     ... 

Electrode  stimulatior,  brain  

Electrcxle  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stim.  brain  add-on  

Electrode  stim.  brain  add-on  ... 
Electrode  stim.  brain  ada-or 

Meg,  spontaneous  

Meg,  spontaneous  

Meg,  spontaneous  

Meg.  evoked,  single  

Meg,  evokeo   single  

Meg,  evoked,  single  

Meg,  evoked,  each  addl  

Meg,  evokea,  eacti  addl  ,.: 

Meg.  evoked,  each  addl    

Analyze  neurostim  no  Drog  

Analyze  neurostim,  simple  

Analyze  neurostim   comDlex 

Analyze  neurostim  complex  

Cranial  neurostim,  complex 

Cranial  neu'ostim,  complex 

Spin'train  pump  refii  &  main  

Spin,'brain  pump  refil  &  main  

Neurological  procedure  

Motion  analysis  video/3d  

Motion  test  *i'H  press  meas  

Dynamic  surface  emg       

Dynamic  fine  wire  emg  

Phys  ^eview  o'.  motion  tests 

Psychological  testing        

Assessment  o<  aphasia  

Developmental  test,  lim    

Developmental  test,  extend 

Neurobehavio^  status  exam  

Neuropsych  test  battery   

Assess  Ith'behave  init   

Assess  hith/behave,  subseq  

Intenj/ene  hlthtehave,  indiv  

Intervene  hithbehave.  group  .... 

Interv  hitn'behav,  fam  w/pt  

Interv  hith^behav  tam  no  pt  

Chemotherapy,  sc'im   

Intralesionai  cnemo  admin  

Intralesiona:  chemo  admin  

Chemotherapy  push  technique 
Chemotherapy. infusion  method 
Chemo,  infuse  method  add-on  .. 
Chemo  infuse  method  add-on  .. 
Chemotherapy   push  technique 
Chemotherapy, infusion  method 
Chemo  infuse  method  add-on  .. 
Chemotherapy, infusion  method 

Chemotherapy,  intracavitary   

Chemotherapy,  intracavitary  

Chemotherapv   into  CNS  

Port  pump  i-efil:  &  mam   

Syst  pump  refill  &  main  

Chemotherapy  injection  

Provide  chemotherapy  agent  .... 

Chemotherapy,  unspecified 

Photodynamic  tx  skin  

Photodynamic  tx   30  mm  

Photodynamic  tx,  addl  15  min  ... 

Ultraviolet  light  ttierapy  

Tnchogram    

Photochemotherapy  with  UV-B 
Photochemotherapy  with  UV-A 
Photochemotherapy,  UV-A  or  B 
Laser  tx.  skin  <  250  sg  cm  


Physician 

work 

RVUs3 


1 
1 
0 
4 
4 
0 
2 
2 
0 
3 
3 
0 
0 
7 
0 
0 
3 
0 
0 
3 
0 
0 
0 
1 
0 
2 
1 
0 
0 
0 
1 
2 
0 
0. 
2. 
0. 
0. 
0 
2 
0 
0. 
0 
0 
0 
0 
0 
+0. 
0 
0 
0 
0 
0 
0 
0. 
0. 
0 
0. 
0 
2. 
2. 
1. 
0. 
0. 

1. 

0. 
0. 
0. 

1. 

0. 

0. 

+0. 

0 

0. 
0. 
1. 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


255 
086 
1.69 
3.50 
1.77 
1.73 
2.63 
1.34 
1.29 
2.70 
1.41 
1.29 
0.00 
346 
0.00 

0  00 
1.74 
000 
0.00 
1.35 
0.00 
0.17  I 
0.28  1 
060 
0.40 
1.31 
0.73 
1.49  I 
1.49 
0.00 

NA 
NA 
NA 
NA 
0.96 
1.75 
1.75 
0.18 
1.07 
1.75 
1.75 
0.19 
0.18 
0.18 
0.04 
0.17 
0.18 
088 
1.94 
2.58 
0.96 
1.54 
1.14 
1.32 
1.24 
1.22 
0.48 
1.42 
7.40 
738 
6.26 
0.88 
1.05 
3.80 
0.00 
0.00 
0.99 
NA 
NA 
0.49 
0.25 

1  08 
1.36 
1.80 
7.74 


NA 

086 

NA 

NA 

1.77 

NA 

NA 

1  34 

NA 

NA 

1.41 

NA 

0.00 

3.46 

0.00 

0.00 

1.74 

0.00 

0.00 

1.35 

0.00 

0.15 

0.23 

0.50 

0.35 

1.31 

0.73 

NA 

0.19 

0.00 

0  57 

0.67 

0.15 

0.14 

096 

NA  { 

NA  I 

NA 

NA 

NA 

NA  I 

0.18 

0.17  ! 

0.16 

0.04 

0.16 

0.17 

NA 

0.23 

0.30 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.04 

1.03 

0.91 

NA 

NA 

0.55 

0.00 

0.00 

NA 

037 

0  20 

NA 

0  16 

NA 

NA 

NA 

058 


Non-facil- 
Ity  Total 


0.20 
008 
012 
0.35 
0.22 
0.13 
0.29 
0.22 
0.07 
0.27 
0.20 
0.07 
0.00 
0.37 
0.00 
0.00 
0.18 
0.00 
0.00 
0.16 
0.00 

0.04 : 

0.07 

0.20  i 

0.08 

0.18 

0.08 

0.06 

0.06 

0.00 

0.02 

0.02 

0.02 

004 

0.10 

0.18 

0.18 

0.18 

0.18 

018 

0.18 

0.02 

0.02 

0.02 

0.01 

0.02 

0.02 

0.01 

0.02 

0.02 

0.06 

0.08 

0.07 

0.08 

0.08 

0.08 

0.02 

0.08 

0.14 

0.08 

007 

0.06 

0.06 

0.06 

0.00 

0.00 

0.04 

0.05 

0.02 

0.02 

0.01 

004 

005 

0.10 

0.11 


Facility 
total 


4.72 
2.91 
1.81 
8.08 
6.22 
1.86 
5.87 
4.51 
1.36  I 
6.16 
4.80  I 
1.36  , 
0.00 
11.78 
0.00 
0.00 
5.90 
000 
0.00 
4.99 
0.00 
0.66 
1.13 
2.29 
1.39 
4.47 
2.50 
1.55 
2.32 
0.00 
NA 
NA 
NA 
NA 
3.19 
1.93 
1.93 
0.36 
3.84 
1.93 
1  93 
0.71 
0.68 
0.66 
0.15 
0.64 
0.64 
0.89 
2.48 
3.40 
1.02 
1.62 
1.21 
1.40 
1.32 
1.30 
0.50 
1.50 
9.90 
9.65 
8.21 
0.94 
1.11 
5.27 
0.00 
0.00 
1.03 
NA 
NA 
0.51 
0.67 
1.12 
1.41 
1.90 
8.99 


Global 


NA 

2.91 

NA 

NA 

6.22 

NA 

NA 

4.51 

NA 

NA  i 

480 

NA 

000 

11  78 

000 

0.00 

590 

0,00 

0,00 

499 

000 

0.64 

1.08 

2.19 

1  34 

4,47 

2.50 

NA 

1.02 

0.00 

238 

283 

058 

0.55 

3.19 

NA 

NA 

NA  j 

NA 

NA  I 

NA 

0.70  I 

0.67 

0.64 

0.15 

0.63 

0.63 

NA 

0.77 

1.12 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

354 

330 

286 

NA 

NA 

202 

0.00 

000 

NA 

1.51 

0.77 

NA 

0.58 

NA 

NA 

NA 

1.83 


XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

zzz 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
000 


^  CPT  codes  ana  Oescnptions  only  are  copynghi  2003  American  MeOicai  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'  Copyright  2003  Amencan  Dental  Association  All  nghts  reserved 
-  i-lndicates  RVUs  are  not  used  tor  Medicare  payment 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 


HCPCS-! 

MOD 

Stanjs 

96921   . 

A^ 

96922  .. 
96999  ... 

97001  ... 

A 
C 
A 

97002  .. 

97003  .. 

97004  .. 

A 
A 
A 

97005  .. 

1 

97006  .. 

1 

97010  ... 

B 

97012  .... 
97014  .  . 

A 

1 

97016  ... 

A 

97018  ... 
97020   . 

A 
A 

97022  .. 

A 

97024   . 
97026   . 

A 
A 

97028  .. 

A 

97032  .. 

A 

97033  .. 

A 

97034  .. 

A 

97035  .. 

97036  .. 
97039   . 



A 
A 
A 

97110  .. 

A 

97112  .. 

A 

97113  .. 
97116  ... 

A 
A 

97124  ... 

^ 

A 

97139  ... 

A 

97140  ... 

A 

97150  ,. 

A 

97504   . 
97520  .. 
97530 

A 
A 
A 

97532  .. 

97533  ... 
97535  .... 

A 
A 
A 

97537   . 

A 

97542 

A 

97545  . 

R 

9754G  .. 

R 

97601   , 

A 

97602  .. 

B 

97703   . 
97750 

A 
A 

97755 

A 

97780 

N 

97781 

N 

97799 
97802   . 

C 
A 

97803 
97804   . 

A 
A 

98925  . 

98926  . 

A 
A 

98927 
98928  . 

A 
A 

98929  .. 

A 

98940 

A 

98941 

A 

98942 

A 

98943 

N 

99000 

B 

99001 

B 

99002   . 
99024 

B 
B 

99025  .... 

F 

99026  .... 

N 

99027  .. 

N 

99050   . 

B 

99052   . 
99064   . 

B 
B 

99056  .. 

B 

99058  ... 

B 

Descnption 


Laser  ix.  skin  250-500  sq  cm  .. 

Laser  tx.  skin  >  500  sq  cm 

Dermatological  procedure  

Pt  evaluation    

Pi  re-ewaluation  

Ot  evaluation     

Ot  re-evaluation  

Athletic  train  eval  

AtMetic  train  reeval  

Hot  or  cold  packs  ttierapy  

Mechanical  tiaction  therapy  

Electnc  stimulation  therapy  

Vasopneumatic  device  therapy 

Paraffin  bath  therapy  

Microwave  therapy    

Whirlpool  therapy   

Diathenny  treatment 

Infrared  therapy  

Ultraviolet  therapy   

Electrical  stimulation  

Electnc  current  therapy  , 

Contrast  bath  therapy  

Ultrasound  therapy  

Hydrotherapy     

Physical  therapy  treatment 

Therapeutic  exercises   

Neuromuscular  reeducation  

Aquatic  therapyexercises    

Gait  training  therapy  

Massage  therapy        =„... 

Physical  medicine  procedure  .... 

Manual  therapy   

Group  therapeutic  procedures  .. 
Orthotic  training 

Prosthetic  training        

Therapeutic  activities  

Cognitive  skills  development 

Sensory  integration 

Self  care  mngment  training  

Community/work  reintegration  ... 
Wheelchair  mngment  training  ... 

Work  hardening    

Work  hardening  add-on  

Wound(s)  care,  selective   

Wound(s)  care  nor-selective  .... 

Prosthetic  checkout    

Physical  performance  test  

Assistive  technology  assess  

Acupuncture  wo  sfimul     

Acupuncture  w.stimul  

Physical  medicine  procedure  .... 

Medical  nutntion.  indiv.  in    

Med  nutntion  indiv  subseq  

Medical  nutntion,  group  

Osteopathic  manipulation  

Osteopathic  rnanipulatior     , 

Osteopathic  manipulation 

Osteopathic  manipulation     , 

Osteopathic  manipulation     , 

Chiropractic  manipulation    , 

Chiropractic  manipulation      

Chiropractic  rnanipulatior      

Chiropractic  rnanipulation    

Specimen  handling      

Specimen  handling      

Device  handling  

Postop  follow-up  visit 

Initial  surgical  evaluation      

In-hosprtal  on  call  service   

Out-of-hosp  on  call  service  

Medical  sen/ices  after  hrs  

Medical  services  at  night 

Medical  serves,  unusual  hrs 

Non-office  medical  services  

Office  emergency  care  


Physician 

work 

RVUs3 


1.16 
2.09 
0.00 
1.19 
0.60 
1.19 
0.60 
0.00 
0.00 
-fO.06 
0.25 
+0.18 
0.18 
0.06 
0.06 
0.17 
0.06 
0.06 
0.08 
0.25 
0.26 
0.21 
0.21 
0.28 
0.20 
0.45 
0.46 
0.44 
0.40 
0.35 
0J21 
0.43 
0.27 
0.45 
0.45 
0.44 
0.44 
0.44 
0.45 
0.45 
0.45 
0.00 
0.00 
0.50 
0.00 
0.25 
0.45 
0.62 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.65 
0.87 
1.02 
1.18 
0.45 
0.65 
0.87 
+0.40 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non-facil- 
ity PE 
RVUs 


7.81 
8.56 
0.00 
0.74 
0.45 
0.87 
0.62 
0.00 
0.00 
0.05 
0.14 
0.19 
0.19 
Oil 
006 
0.22 
0.09 
0.06 
0.07 
0.16 
0.28 
0.16 
-    0.11 
0.33 
0.10 
0.28 
0.31 
0.41 
0.24 
0.23 
0.21 
0.26 
0.18 
0.33 
0.28 
0.32 
0.21 
0.24 
0.34 
0.27 
0.28 
0.00 
0.00 
0.50 
0.00 
0.42 
0.30 
0.29 
0.00 
0.00 
0.00 
0.47 
0.47 
0.18 
0.33 
0.43 
0.52 
0.61 
0.69 
0.24 
0.30 
0.37 
0.24 
0.00 
0.00 
0.00 
^.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FadWy 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


059 
1,04 
000 
046 
0.24 
041 
020 
000 
000 
NA 
NA 
0  19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
0.00 
NA 
NA 
NA 
0.00 
0.00 
0,00 
NA 
NA 
NA 
0.14 
0.25 
0.30 
0.35 
0.37 
0.12 
0.18 
0.24 
0.16 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


^.►Indicates  RVUs  are  not  used  tor  Meflcaie  paymer> 


0.11 

0.19 

0.00 

0.06 

0.02 

0.06 

0.02 

0.00 

000 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

001 

002 

0.01 

0.01 

001 

0.01 

0.04 

002 

0.04 

0.02 

0.01 

001 

002 

0.02 

004 

0.02 

0.02 

001 

0  01 

002 

0,01 

001 

000 

000 

005 

0.00 

002 

002 

002 

0.00 

0.00 

000 

0,01 

0.01 

0.01 

0.01 

0  02 

0.04 

0.04 

0.05 

001 

002 

0.04 

0.01 

0.00 

0.00 

000 

0  00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


9.08 
10.S4 
0.00 
1.99 
1.07 
2.12 
1.24 
0.00 
0.00 
0.12 
0.40 
0.38 
0.38 
0.18 
0.13 
0.40 
0.16 
0.13 
0.16 
0.42 
0.56 
0.38 
0.33 
0.62 
0.31 
0.77 
0.78 
0.89 
0.66 
0.59 
0.43 
0,71 
0,47 
0.82 
0.75 
0.78 
0.66 
0.69 
081 
073 
074 
0.00 
0.00 
1.05 
0.00 
069 
0.77 
093 
0.00 
0.00 
0.00 
0.48 
0.48 
0.19  ! 
0.79 
1.10 
1.43 
1.67 
1.92 
0.70 
0.97 
1.28 
0.65 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00  ! 


1  86 

3.32 

0.00 

1  71 

0.86 

1  66 

0.82 

0.00 

0.00 

NA 

NA 

038 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

000 
NA 

000 
NA 
NA 
NA 

0,00  ; 

000 

000 
NA 
NA 
NA 

060 

092 

1.21 

1.41 

1  60 

058 

085 

1,15 

0,57 

000 

000 

0,00 

000 

000 

000 

000 

000 

0,00 

000 

000 

0.00 


Global 


000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZ2 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT',' 
HCPCS2 


MOD       Status 


99070 
99071 
99075 
99078 
99080 
99082 
99090 
99091 
99100 
99116 
99135 
99140 
99141 
99142 
99170 
99172 
99173 
99175 
99183 
99185 
99186 
99190 
99191 
99192 
99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99217 
99218 
99219 
99220 
99221 
99222 
99223 
99231 
99232 
99233 
99234 
99235 
99236 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
99261 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
99281 
99282 
99283 
99284 
99285 
99288 


Description 


Special  supplies  

Patient  educatior  materials  .... 

Medical  testimory     

Group  health  education  

Special  reports  or  forms  

Unusual  physician  travel  

Cornputer  data  analysis  

Collect  review  data  from  pt  .... 

Special  anesthesia  service  

Anesthesia  with  hypothermia  . 
Special  anesthesia  procedure 

Emergency  anesthesia 

Sedation,  ivim  or  inhalant  

Sedation,  oral/rectal' nasal  

Anogenital  exam,  child  

Ocular  function  screen  

Visual  acuity  screen    

Induction  of  vomiting   

Hyperbanc  oxygen  therapy  .... 

Regional  hyp>othermia   

Total  body  hypothermia 

Special  pump  sen/ices   

Special  pump  services  

Special  pump  sen/ices  

Phlebotomy  

Special  service/proo'report  

Office; outpatient  visit,  new  

Oftice/outpatient  visit,  new   

Office-'outpatien!  visit,  new  

Office/outpatieni  visit,  new  

Otfice/outpatient  visit,  new  

Office/outpatient  visit  est  

Otfice/outpatient  visit,  est  

Office/outpatient  visit,  est  

Officeyoutpatient  visit,  est    

Office/outpatient  visit,  est    

Observation  ca.re  disctiarge  ... 

Observation  care  

Observation  care  

Observator  care  

Initial  hospital  care  

Initial  hospital  care      

Initial  hospital  care       

Subsequent  hospital  care  

Subsequent  hospital  care  

Sut)sequent  hospital  ca-e    

Observtiosp  same  date 

Observ'hosp  same  date       

Observ/hosp  same  date      

Hospital  discharge  day  

Hospital  discharge  day  

Office  consuitation  

Office  consultation  

Office  consuttation  

Office  consultation  : 

Office  consultation  

Initial  inpatient  consult. 

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  , 

Follow-up  inpatient  consult 

Follow-up  inpatient  consult  , 

Follow-up  inpatient  consult  , 

Confirmatory  consultation  , 

Confirmatory  consultation  , 

Confirmatory  consultation  

Confinmatory  consuttation    , 

Confirmatory  consuttation  

Emergency  dept  visit  , 

Emergency  dept  visit  , 

Emergency  dept  visit  , 

Emergency  dept  visit  

Emergency  dept  vnsit  

Direct  advanced  lite  support  ... 


Physiaan 

work 

RVUs3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
+0.80 
-fO.60 
1.74 
0.00 
0.00 
0.00 
2.33 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.87 
1.33 
1.99 
2.65 
0.17 
0.45 
0.67 
t,09 
1.76 
1.27 
1.27 
2.13 
2.97 
1.27 
2.13 
2.97 
0.64 
1.05 
1.50 
2.55 
3.40 
4.25 
1.27 
1.74 
0.64 
1.28 
1.71 
2.57 
3.41 
0.66 
1.31 
1.81 
2.62 
3.63 
0.42 
0.85 
1.26 
0.45 
0.84 
1.18 
1.72 
2.30 
0.33 
0.55 
1.23 
1.94 
3.04 
0.00 


Non-facil- 
ity PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.95 

1.00 

1.72 

0.00 

0.00 

1.38 

4.86 

0.64 

1.77 

0.00 

0.00 

0.00 

0.44 

0.00 

0.51 

0.79 

1.15 

1.54 

1.82 

0.41 

0.56 

0.71 

1.06 

1.36 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.65 

1.06 

1.41 

1.85 

2.29 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.56 

0.83 

1.11 

1.37 

1.64 

NA 

NA 

NA 

NA 

NA 

0.00 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.39 
0.31 
0.53 
0.00 
0.00 

NA 
0.73 

NA 

NA 
0.00 
0.00 
0.00 

NA 
000 
0.16 
0.32 
0.49 
0.71 
0.93 
0.06 
0.16 
0.23 
0.39 
0.63 
054 
044 
0.71 
1.02 
0.45 
0.73 
103 
0.23 
0.37 
0.53 
099 
1  29 
1.58 
0.55 
0.74 
0.22 
0.47 
0.63 
0.91 
1.22 
0.25 
0.51 
0.68 
0.98 
1.34 
0.15 
0.31 
046 
0,16 
0.31 
0.45 
0.64 
0.82 
0.09 
0.15 
0.31 
0.48 
0.72 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.05 
0.04 
0.08 
0.00 
0.00 
0.10 
0.14 
0,04 
0.44 
0.00 
0.00 
0.00 
0.02 
0.00 
0.02 
0.06 
0.10 
0.12 
0.14 
0.01 
0.02 
0.04 
005 
0.08 
0,06 
0,06 
0.10 
0.13 
0.06 
0.10 
0.12 
0.02 
0.04 
0.06 
0.13 
0.16 
0.20 
0.05 
0.06 
0.05 
0.11 
0.12 
0.16 
0.19 
0.05 
0.10 
0.11 
0.13 
0.18 
0.02 
0.04 
006 
0,04 
007 
0.08 
0.11 
0.12 
0.02 
0.04 
0.10 
0.14 
0.23 
0.00 


Non-facil- 
ity Total 


0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

2.80 

1.64 

3.54 

0.00 

0.00 

1.48 

7.33 

0.68 

2.21 

0.00 

0.00 

0.00 

0.46 

0.00 

0.98 

1.72 

2.58 

3.65 

4.61 

0.59 

1.03 

1.42 

2.20 

3.20 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.34 

2.45 

3.24 

4.58 

5,89 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.05 

1.74 

2.37 

3.20 

406 

NA 

NA 

NA 

NA 

NA 

0.00 


Fadlity 
total 


Global 


0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

000 

XXX 

0.00 

XXX 

0.00 

XXX 

000 

777 

0.00 

722 

000 

777 

0.00 

777 

1.24 

XXX 

0.95 

XXX 

235 

000 

0.00 

XXX 

0.00 

XXX 

NA 

XXX 

3.20 

XXX 

NA 

XXX 

NA 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

NA 

XXX 

0.00 

XXX 

0.63 

XXX 

1.25 

XXX 

1.92 

XXX 

2.82 

XXX 

3.72 

XXX 

0.24 

XXX 

0.63 

XXX 

0.94 

XXX 

1.53 

XXX 

2.47 

XXX 

1.87 

XXX 

1.77 

XXX 

2.94 

XXX 

4.12 

XXX 

1.78 

XXX 

2.96 

XXX 

4.12 

XXX 

0.89 

XXX 

1.46 

XXX 

2.09 

XXX 

3.67 

XXX 

4.85 

XXX 

6.03 

XXX 

1.87 

XXX 

2.54 

XXX 

0.91 

XXX 

1.86 

XXX 

2.46 

XXX 

3.64 

XXX 

482 

XXX 

0.96 

XXX 

1.92 

XXX 

2.60 

XXX 

3.73 

XXX 

5.15 

XXX 

0.59 

XXX 

1.20 

XXX 

1.77 

XXX 

0.65 

XXX 

1.22 

XXX 

1.71 

XXX 

2.47 

XXX 

324 

XXX 

0.44 

XXX 

0.74 

XXX 

1.64 

XXX 

2.56 

XXX 

3.99 

XXX 

0.00 

XXX 

'  CPT  codes  ano  descriptions  only  are  copyngr"  2X3  Arne-ica'-  Meoicai  Association.  All  Rigfits  Reserved-  Applicat)ie  FARS/DFAf^S  Apply. 
^Copynght  2003  American  Denta,  Association  Al.  nghts -eserved 
3*lndicates  RVUs  are  not  usea  to-  Medica'-e  payr-ient 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT\' 
HCPCS^ 

MOD 

Status 

99289  ... 

99290  .... 

A 
A 

99291   .... 

A 

99292  .... 

A 

99293  .... 

A 

99294  .... 

99295  .... 

99296  .... 
99298    ... 

A 
A 
A 
A 

99299    ... 

A 

99301  .... 

99302  .... 

99303  .... 

99311  .... 

99312  ... 

A 
A 
A 
A 
A 

99313  .... 
99315  .... 



A 

A 

99316  .... 

99321  .... 

99322  ... 

A 
A 
A 

99323  .... 

99331  .... 

99332  .... 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

B 

X 

B 

B 

B 

B 

B 

B 

1 

B 

1 

B 

B            1 

N 

N             < 

N 

N 

N 

s 

N 
N 
N 
N 

N             i 

N 

N 

N 

N 

N             1 
N             j 

N             1 
N 

N         ! 

!     ! 

A             1 

99333    ... 

99341  .... 

99342  ... 

99343  .... 

99344  .... 

99345  .... 

99347  ... 

99348  ... 

99349    ... 

9935C    ... 

99354    ... 

99355  ... 

99356  ... 

99357  .... 

99358  ... 

99359  ... 

99360    ... 

99361  ... 

99362  ... 

99371  .... 

99372  .... 

99373  ... 

99374  .... 

99375  ... 

99377  .... 

99378  ... 

99379    ... 

99380  ... 

99381  ... 

99382  ... 

99383  .. 

99384  ... 

99385  .... 



99386  ... 

99387  ... 
99391     .. 

99392  ... 

99393    ... 

99394    ... 

99395    ... 

99396    ... 

99397    ... 

99401    ... 

99402  .... 

99403  ... 

99404    ... 

99411  .... 

99412  ... 

99420  .... 
99429     .. 

99431  ... 

99432  ... 

Description 


Physician 

work 

RVUs3 


Ped  cm  care  transport  „ 

Ped  cnt  care  transport  addl  ... 

Cntical  care,  first  hour  

Crrtical  care  addl  30  mm  

Ped  cntical  care  mrtiai      

Pad  critical  care  subseq  

Neonate  cnt  care,  initial 
Neonate  cntical  care  subseq 
Ic  for  Ibw  infant  <  1500  gm  ... 
Ic.  Ibw  infant  1 500-2500  gm  ., 

Nursing  facility  care  

Nursing  faality  care  

Nursing  facility  care  

Nursing  fac  care,  subseq  , 

Nursing  fac  care  subseq  

Nursing  fac  care,  subseq  , 

Nursing  'ac  disctiarge  day  

Nursing  fac  discfiarge  day  

Rest  home  visit  new  patient  .. 
Rest  home  visit,  new  patient  .. 
Rest  home  visit,  new  patient  .. 

Rest  home  visit,  est  pat    

Rest  home  visit  est  pat    

Rest  home  visit,  est  pat    

Home  visit  new  patient  

Home  visit   new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit  est  patient  .„ 

Home  visit,  est  patient     

Prolonged  service,  office  

Prolonged  service,  office 

Prolonged  service  inpatient  ... 
Prolonged  sendee,  inpatient  ... 
Proionged  serv,  w,'0  contact ... 
Prolonged  serv  w/o  contact  ... 
Physician  standby  services  .... 
Physician/team  conference  .... 
Physician/team  conference  .... 
Physician  phone  consultation  , 
Physician  phone  consultation  , 
Physician  phone  consultation 
Home  health  care  supen/ision 
Home  riealth  care  supervision 

Hospice  care  supervision  

Hosptce  care  supervision    

Nursing  fac  care  supervision  .. 
Nursing  fac  care  supervision  .. 

Prev  visit,  new   infant  „w, 

Prev  visit,  new,  age  1-4 

Prev  visit,  new,  age  5-11  

Prev  visit,  new  age  12-17 , 

Prev  visrt,  new   age  18-39  

Prev  visit,  new,  age  40-64 

Prev  visit,  new,  65  &  over  

Prev  visit,  est,  infant  , 

Prev  visit,  est.  age  1-4  

Prev  visit,  est,  age  5-1 1    

Pcev  visrt.  est.  age  12-17  

Prev  visrt.  est,  age  18-39  

Prev  visit,  est.  age  40-64  , 

Prev  visit,  est,  65  S  over    ........ 

Preventrve  counseling,  indiv  .... 

Preventive  counseling,  irxlrv  .... 

Preventrve  counseling,  indiv  .... 

Preventrve  counseling,  indiv  .... 

Preventive  counseling,  group  , 
Preventrve  counseling,  group  ., 
Health  nsk  assessment  test  .... 

Unhsted  preventive  service  

Initial  care,  normal  newborn  .... 
Newtwm  care,  not  in  hosp  


4.77 

2.39 

3.98 

1.99 

15.91 

795 

18.38 

7.95 

2.73 

2.49 

1.19 

1.60 

2.00 

0.60 

0.99 

1.41 

1.12 

1.49 

0.71 

1.00 

1.27 

0.60 

0.80 

0.99 

1.00 

1.51 

2.26 

3.01 

3.77 

0.76 

1.25 

2.01 

3.01 

1.76 

1.76 

1.70 

1.70 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

♦  1.09 

+1.72 

+1.09 

+1.72 

+1.00 

+1.72 

+1.18 

+1.35 

+1.35 

+1.52 

+1.52 

+1.87 

+2.05 

+1.01 

+1.18 

+1.18 

+1.35 

+1.35 

+1.52 

+1.70 

+0.48 

+0.97 

+1.45 

+1.94 

+0.15 

+0.25 

0.00 

0.00 

1.16 

1.25 


Non-facil- 
ity PE 
RVUs 


NA 

NA 

2.37 

0.81 

NA 

NA 

NA 
NA 
NA 
NA 
068 
096 
1.18 
0.49 
066 
085 
047 
0.63 
0.35 
0.47 
0.56 
0,32 
039 
0,47 
0,49 
0,68 
095 
1.20 
1.45 
0.41 
0.71 
1  05 
1  43 
0,74 
0.72 
NA 
NA 
000 
000 
0.00 
000 
000 
000 
000 
000 
070 
1.56 
070 
1.95  ■ 
0.70  j 
1.00  ! 
1.51  j 
1.55  I 
1.49 
1.56 
1.56 
1.75 
1.88 
1,02  i 
1  09  : 
1.06 
1.14 
1.17 
1.26 
1.37 
0.63 
0.87 
1.09 
1.33 
0.18 
0.25 
0,00 
0.00 
NA 
0.91 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


1.68 

0.83 

1.29 

0.64 

5.00 

2.50 

5.43 

2.57 

0.94 

096 

041 

0.55 

0.67 

0.20 

034 

0,48 

0,38 

0,52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

061 

058 

062 

0,64 

000 

000 

000 

0,00 

0,00 

000 

000 

000 

043 

1  56 

0,43 

1  95 

0  70 

1  00 
0  46 
0-53 
0.53 
060 
060 
0  72 
0  79 
040 
046 
0,46 
0.53 
0  53 
060 
066 
019 
038 
057 
0  75 
006 
0  10 
000 
0,00 
0.39 
0.41 


''C^^%^'^l^T^T,r  "^TT'.^^  *"^""'  '"^'"'  '^^«»^'»"  A"  R'SWs  ««^"'e<l  ApplK^Die  FARS/DFARS  Apply, 
'  uopyngni  Z003  Amencan  Dental  AssociatKyi  All  ngnts  resec^ec 

'♦Indicates  RVUs  are  not  used  for  Mwlicafe  payment 


017 

0.08 

0.17 

0.08 

0.84 

0.28 

0.84 

0.28 

0.12 

0.12 

0,05 

0.06 

0.07 

0.02 

0.04 

0.05 

005 

0.06 

0.02 

0.04 

0.05 

0.02 

0.04 

0.04 

0.06 

0.06 

0.08 

0.12 

0.14 

0.04 

0.05 

0.07 

0.12 

0.07 

0.07 

0.07 

0.07 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.05 

0.07 

0.05 

0.07 

0.04 

006 

005 

0,05 

0.05 

006 

0.06 

0.07 

007 

0  04 

0.05 

0.05 

0.05 

0.05 

0.06 

0  06 

0.01  ; 

0.02 

0.04 

0.05 

0,01 

0.01  ; 

0.00 

0.00  , 

0.05  i 

0.07  I 


NA 

NA 

.  6.52 

2.88 

NA 

NA 

NA 

NA 

NA 

NA 

1.92 

2.62 

3.25 

1.11 

1.69 

2.31 

1  64 

2.18 

1.08 

1.51 

1.88 

0.94 

1.23 

1.50 

1.55 

2.25 

3.29 

4.33 

5.36 

1.21 

2.01 

3.13 

4.56 

2.57 

2.55 

NA 

NA 

0.00 

0,00 

0.00 

0.00 

0.00 

0,00 

0.00 

000 

1.84 

3.35 

1.84 

3,74 

1.83 

2.78 

274 

2.95 

2.89 

3.14 

3.14 

3.69 

4.00 

2.07 

2,32 

2.29 

2.54  : 

2.57 

2,84  , 

3.13 

1.12 

1.86 

2.58 

3.32  j 

0.34 

051  ; 

0,00  ] 

0.00  I 

NA  I 

2.23  I 


Global 


6,62 

XXX 

3,30 

777 

544 

XXX 

2.71 

777 

21.75 

XXX 

1073 

XXX 

24  65 

XXX 

10,80 

XXX 

379 

XXX 

3.57 

XXX 

1.65 

XXX 

2.21 

XXX 

2.74 

XXX 

082 

XXX 

1,37 

XXX 

194 

XXX 

1  55 

XXX 

2  07 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

2.44 

777 

2.41 

777 

239 

777 

2.41 

777 

0.00 

777 

000 

77/ 

0.00 

XXX 

0,00 

XXX 

000 

XXX 

000 

XXX 

0.00 

XXX 

0.00 

XXX 

1  57 

XXX 

335 

XXX 

1  57 

XXX 

3.74 

XXX 

1  83 

XXX 

278 

XXX 

1  69 

XXX 

1.93 

XXX 

1.93 

XXX 

2.18 

XXX 

2  18 

XXX 

2.66 

XXX 

2.91 

XXX 

1.45 

XXX 

169 

XXX 

1  69 

XXX 

1.93  , 

XXX 

1.93  ■ 

XXX 

218 

XXX 

2  42  , 

XXX 

068 

XXX 

1.37 

XXX 

2.06 

XXX 

2.74  [ 

XXX 

0.22 

XXX 

0.36  1 

XXX 

0.00  i 

XXX 

0.00  ' 

XXX 

1.60 

XXX 

1.73 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  iNFORMAtiON— Continued 


CPTV 
HCPCS- 


99433 
99435 
99436 
99440 
99450 
99455 
99456 
99499 
99500 
99501 
99502 
99503 
99504 
99505 
99506 
99507 
99509 
99510 
99511 
99512 
99551 
99552 
99553 
99554 
99555 
99556 
99557 
99558 
99559 
99560 
99561 
99562 
99563 
99564 
99565 
99566 
99567 
99568 
99569 
99600 
99601 
99602 
A4890 
D0 150 
D0240 
D0250 
D0260 
D0270 
D0272 
D0274 
D0277 
D0460 
D0472 
D0473 
D0474 
D0480 
D0502 
D0999 
D1510 
D1515 
D1520 
D1525 
D1550 
D2970 
D2999 
D3460 
D3999 
D4260 
D4263 
D4264 
D4268 
D4270 
D4271 
D4273 
D4355 


Normal  newtx>rn  care/hospital 
Newt>om  discharge  day  hosp  . 

Attendance,  birth  

Newtwrr  '•esuscitation  

Life/disability  evaluation  

Disability  examination  

Disability  examination  

Unlisted  e&m  se-vice 

Home  visi!  prenatal 

Home  visit,  postnatal  

Home  visit,  nb  care  

Home  visit,  resp  therapy  

Home  visit  mech  ventilator  

Home  visit,  stoma  care  

Home  visit,  im  injection  ....'. 

Home  visit,  cat*^  maintain  

Home  visit  day  life  activity  

Home  visit,  sing  m,'*am  couns  . 
Home  visit,  tecai  enema  mgmt 
Home  visit  'or  hemodialysis  .... 
Home  infus  pain  mgmt.  iv/sc  .. 
Hm  infus  pain  mgmt.  epid/lth  .. 

Home  infuse,  tocolytic  tx  

Home  infus,  hormone/platelet  . 
Home  infuse,  chemotheraphy  . 

Home  infus,  antibiofung/vir 

Home  infuse,  anticoagulant 

Home  infuse,  immunotherapy  . 
Home  infus,  penton  dialysis  .... 
Home  infus,  entero  nutrition  .... 

Home  infuse  hydration  tx  

Home  intus,  parent  nutrition  .... 

Home  aomin  pentamidine  

Hme  infus.  antihemophll  agnt  . 
Home  infus,  proteinase  inhib   .. 

Home  infuse,  iv  therapy  

Home  infuse,  sympath  agent  .. 
Home  ipfus.  misc  dnjg.  daily  ... 

Home  infuse,  each  add!  tx  

Home  visit  nos  

Home  infusion/visit.  2  hrs  

Home  infusion,  each  add!  hr  ... 
Repair/maip;  com  hemo  equip 
Comprehensve  oral  evaluation 

Intraoral  occlusal  film  

Extraoral  first  'ilm  , 

Extraorai  ea  additional  film , 

Dental  bitewmg  single  film   

Dental  bitewings  two  films  

Dental  bitewings  four  films  , 

Vert  oitewiogs-sev  to  eight  , 

Pulp  vitality  test 

Gross  exam,  prep  &  repel  , 

Mice  exam,  prep  &  report   

Mico  A  exam  of  surg  ma'^gins 
Cytopath  smear  prep  &  report 
Othe'  ora'  pathoiogy  p'ocedu  . 
Unspeci'iec  diagnostic  proce  .. 

Space  maintainer  fxd  unilat  

Fixed  biia;  space  maintainer  .... 
Remove  unila'  space  maintain  . 
Remove  bilat  space  maintain  ... 
Recemen*  space  maintainer  .... 

Temipo'ary-  'ractured  tooth   

Dental  unspec  restorative  pr  .... 
Endodontic  endosseous  implan 

Endodontic  pi-ocedure  

Osseous  Surgery  pe^  quadrant 

Bone  replce  grat  fi'sl  site  

Bone  replce  graft  each  add  

'Surgical  revision  procedure 

Pedicle  so*:  tissue  graft  pr   

Free  soft  tissue  gra*!  proc  

Subepithelial  tissue  graft  

Full  mouth  oebnoe'^.ent  


Physician 

work 

RVUs3 


Non-facll- 
Ity  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non-faal- 
Ity  Total 


Facihty 
total 


Global 


0.62 
1.49 
1.49 
2.91 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOQ 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.20 
0.51 
0.48 
0.93 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oc 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


0.02 

0.06 

0.06 

0.13 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

000 

0,00 

0.00 

0.00 

000 

0.00 

0,00 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0,00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00  I 

0.00  ! 

000 


NA 
NA 
NA 
NA 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0,00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.84  , 

2.06 

2.03 

3.97 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0  00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00' 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

oroo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 ; 

0.00  I 
0.00 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
YYY 


•  CPT  codes  and  descnptxwis  only  are  copyrght  2003  Amencan  Medical  Association  All  Rights  Reserved  App(icat>le  FARS/DFARS  Apply, 
^Copyright  2003  Amencan  Dental  Association  All  ignts  resen/ed 
^♦Indicates  RVUs  are  not  used  for  Medicare  oavment 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'/ 
HCPCS-" 


MOD       Status 


D4381  .. 
D5911  ... 
D5912  ... 
D5961  ... 
D5983  ... 
D5984  .. 
D5985  .. 
D5987  .. 
D6920  .. 
D7111  ... 
D7140  ... 
D7210  ... 
D7220  ... 
D7230  ... 
D7240  .. 
D7241  .. 
D7250  .  . 
D7260  .. 
D7261  ... 
D7291  .... 
D7940  ..., 
D9110  .... 
09230  ... 
D9248  ... 
D9630  ... 
D9930  .. 
D9940  .. 
D9950  ... 

09951  ... 

09952  ... 
G0001     .. 
G0008    .. 
G0009   ... 
G0010  ... 
G0027  ... 
G0030    .. 
G0030     . 
G0030 
G0031     .. 
G0031     .. 
G0031    ... 
G0032     , 
G0032 
G0032 
G0033    .. 
G0033     . 
G0033    .. 
G0034    .. 
G0034 
G0034 
G00J5    .. 
G0035    .. 
G0035    .. 
G0036      . 
G0036 
G0036 
G0037     . 
G0O37    ,. 
G0037    .. 
G0038    .. 
G0038 
G0038 
G0039 
G0039 
G0039     . 
G0040    .. 
G0040 
G0040     ,. 
G0041 
G0041 
G0041      . 
G0042    .. 
G0042    .. 
G0042     . 
G0043   ... 


26 
TC 


26  . 
TC 


26 
TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TC 


26  . 
TC 


26 

TO 


26  . 
TC 


26  . 

TC 

26 
TO 


26  . 

TC 


R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
X 
X 
X 
X 
X 
C 
A 
C 
C 
A 
C 

c 

A 
C 

c 

A 

c 
c 

A 
C 
C 
A 
C 
C 

A 

c 
c 

A 
C 

c 

A 
C 
C 
A 
C 
C 
A 
C 
C 

A 

c 
c 

A 
C 
C 


Descnption 


Localized  chemo  delivery  

Facial  moulage  sectional  

Facial  moulage  compleie  

Feeding  aid       

Radiation  applicator 

Radiation  shield    

Radiation  cone  locator  

Commissbre  splint  , 

Dental  connector  bar , 

Coronal  remnants  deciduoils  f  .. 

Extraction  erupted  tooth/exr  , 

Rem  imp  tooth  w  mucoper  flp  ... 

Impact  tooth  remov  soft  tiss  

Impact  tooth  remov  part  bony 
Impact  tooth  remov  comp  bony 
Impact  tooth  rem  bony  w/comp  . 

Tooth  root  removal  

Oral  antral  'istula  closure  

Pnmary  closure  sinus  pert   

Transseptal  fiberotomy    

Reshaping  txine  orthognathic  ... 

Tx  dental  pam  minor  proc  

Analgesia  

Sedation  inon-ry)  „ 

Other  drugs/ medicaments  

T^eatmeni  ot  complications  

Dental  occlusal  guard    

Occlusion  analysis        

Limited  occlusal  aO|ustment  

Complete  occlusal  ad|ustment  .. 

Drawing  blood  for  specimen  

AOmin  influenza  virus  vac   

Aomin  pneumococcal  vaccine  ... 

Admin  hepatitis  b  vaccine  

Semen  analysis       

PET  imaging  prev  PET  single  ... 
PET  imaging  prev  PET  single    .. 
PET  imaging  prev  PET  single    .. 
PET  imaging  prev  PET  rnultple  . 
PET  imaging  prev  PET  rnultple  . 
PET  imaging  prev  PET  rnultple  . 
PET  follow,  SPECT  78464  singl 
PET  follow  SPECT  78464  singi 
PET  follow  SPEC"  78464  singl 
PET  follow  SPECT  78464  mult  . 
PET  follow  SPECT  78464  mutt  . 
PET  follow  SPECT  78464  mult  . 
PET  'oilow  SPECT  76865  singl 
PET  follow  SPECT  76865  singl 
PET  follow  SPECT  76865  singl 
PET  follow  SPECT  78465  mult  . 
PET  follow  SPECT  78465  mult  . 
PET  follow  SPECT  78465  mult  . 
PET  follow  cornry  angio  sing   .... 

PET  follow  comry  angio  sing  

PET  follow  comry  angio  Sing  

PET  follow  comry  angio  mutt  

PET  follow  cornry  angic  mult  

PET  follow  corny  angio  mult  

PET  follow  myocard  perf  sing  .... 
PET  follow  myocara  pert  sing  .... 
PET  follow  myocard  pert  sing  .... 
PET  follow  myocard  pert  muK  .... 
PET  follow  myocard  pert  mult  .... 
PET  follow  myocard  pert  mult  .... 

PET  follow  stress  echo  singl  

PET  follow  stress  echo  singl  

PET  follow  stress  echo  singl  

PET  follow  stress  echo  mult  

PET  follow  stress  echo  mult  

PET  follow  stress  echo  mult   

PET  follow  ventnculogm  sing  

PET  follow  ventnculogm  sing  

PET  follow  ventnculogm  sing  

PET  follow  ventnculogm  mult 


Ptiysicjan 

work 

RVUs3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
=  1.49 
OXX) 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 


Noo-faal- 
ttyPE 
RVUs 


0.00 

000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 

o.oc 

0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

o.oc 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.60 

0.00 

0.00 

0.72 

0.00 

0.00 

0.55 

0.00 

0.00 

0.74 

0.00 

0.00 

0.58 

0.00 

0.00 

0.73 

0.00 

0.00 

0.57 

0.00 

0.00 

0.71 

0.00 

0.00 

0.53 

0.00 

0.00 

0.72 

0.00 

0.00 

0.61 

0.00 

0.00 

0.74 

0.00 

0.00 

0.62 

0.00 

000 


Facility 
PE  RVUs 


000 

000 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
0,00 

o.oo 

0  00 
0.00 
000 
000 
000 
000 

coo 

000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
060 

ooo 

000 
0,72 
0.00 
0.00 
055 
000 
0  00 
0,74 
0  00 
000 
0  58 
000 
000 
073 
0,00 
0.00 
057 
0.00 
0.00 
071 
0  00 
000 
0,53 
0,00 
0.00 
0.72 
000 
000 
0.61 
0  00 
0.00 
0.74 
000 
0,00 
062 
000 
000 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


'^-^■:.^^^tTr^Tj°"n  T  r  "^^"9"' -'°^'  ''■"*"'^"  "^"=^'  ^^«^'^  All  Rights  Reserved,  ApplK:at>le  FARS/DFARS  Apply, 

•  wOpyngf'!  <?(x;3  American  Denial  AssoCiatior   An  ngns -eserved,  ""*'*'! 

3*lndicales  RVUs  are  not  i^sed  fo'  Medicare  Dayment 


Global 
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0.00 

000 

YYY 

0.00 

0.00 

000 

YYY 

0.00 

0.00 

0,00 

YYY 

0.00 

0.00 

0-00 

YYY 

0.00 

0.00 

0,00 

YYY 

0.00 

0.00 

0,00 

YYY 

000 

0.00 

0.00 

YYY 

000 

000 

000 

YYY 

000 

0.00 

000 

YYY 

o.oo 

0.00 

000 

XXX 

000 

0.00 

000 

yxx 

0.00 

0.00 

000 

YYY 

0.00 

000 

000 

YYY 

0.00 

000 

000 

YYY 

0.00 

000 

0.00 

YYY 

0.00 

0.00 

000 

YYY 

0.00 

0.00 

000 

YYY 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0,00 

xxx 

0.00 

0.00 

0.00 

YYY 

000 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

000 

xxx 

000 

0.00 

000 

YYY 

000 

0.00 

0.00 

YYY 

000 

0.00 

000 

YYY 

0.00 

000 

ooo 

YYY 

000 

000 

000 

YYY 

0.00 

000 

000 

YYY 

000 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

xxx 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

xxx 

0.00 

0.00 

0.00 

XXX 

0.05 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.07 

2.65 

2.65 

XXX 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

000 

XXX 

0.06 

2.10 

2.10 

xxx 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

000 

xxx 

0.07 

2.67 

2  67 

xxx 

0.00 

0.00 

000 

xxx 

0.00 

0.00 

000 

xxx 

006 

2.13 

2,13 

xxx 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

000 

xxx 

0.07 

2.66 

266 

xxx 

0.00 

0.00 

000 

xxx 

0.00 

0.00 

0.00 

xxx 

0.05 

2.11 

2.11 

xxx 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

xxx 

0.07 

2.64 

2.64 

xxx 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

000 

xxx 

0.05 

2.07 

207 

xxx 

0.00 

0.00 

O.OC 

xxx 

0.00 

0.00 

0.00 

xxx 

0.08 

2.66 

2.66 

xxx 

O.OQ. 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

xxx 

0.05 

2.15 

2.15  1 

xxx 

0.00 

0.00 

0.00  [ 

xxx 

0.00 

0.00 

0.00 

xxx 

0.06 

2.66 

2.66 

xxx 

0.00 

0.00 

0.00 

xxx 

0.00 

0.00 

0.00 

xxx 

0.05 

2.16 

2.16 

xxx 

0.00 

0.00 

0.00 

xxx 

000 

0.00 

0.00 

xxx 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


btaius 


Descnption 


Physician     Non-tacil-       r-     ,^ 
worK  ityPE        p^^S'^,, 

RVUs3  RVUs        ^^  "^^® 


G0043     ,. 
G0043 
G0044 
G0044     . 
G0044     .. 
G0045  ... 

26 

TC  .... 

26'"'!^ 
TC  .... 

A 
C 
C 
A 
C 

r, 

G0045 

G0045 
G0046 

26  

TC 

a 
c 

r 

G0046 
G0046    ,. 
G0047      . 
G0047 
G0047     . 
G0101 

26  

TC  .... 

26"";!; 

TC  .... 

A 

c 
c 

A 
C 
A 

G0102 

A 

G0103      . 
G0104 



X 
A 

G0105 

A 

G0105 
G0106     . 
G0106 
G0106 
G0107     , 

53 

26  

TC  .... 

A 
A 

A 
A 
X 

G0 108 

A 

G0109 
G0110    ,. 
G0111    ... 
G0112    .. 



A 
D 
0 

n 

G0113 
G0114 

D 

n 

G0115 

n 

G0116    ,. 
G0117    .. 

D 

T 

G0118     . 

T 

G0 120 
G0120 
G0120      . 
G0121 
G0121    ... 
G0122     . 

26  .   . 
TC  .... 

53""!; 

A 
A 
A 
A 

A 
N 

G0122    . 
G0122     , 
G0123    .. 

26  

TC  .... 

N 
N 
X 

G0124      . 

A 

G0 125 
G0125 
G0125 
G0127      . 
G0128 

26  . 
TC  .... 

C 
A 
C 
R 
R 

G0 130 

A 

G0 130 
G0 130 
G0141    .. 

26  

TC  .... 

A 
A 
A 

G0143  ... 

X 

G0144 

X 

G0 145 

X 

G0147      . 

X 

G0 148 

X 

G0 166 

A 

G0167 

n 

G0168      , 
GDI  73 

A 
X 

G0175   ... 

X 

G0176     . 

X 

G0177     .. 

X 

G0 179 

A 

G0180 
G0181    .. 

A 
A 

G0182    .. 
GDI  86 
G0202 

A 
C 
A 

G0202 
G0202  ... 
G0204  ... 

26  

TC  .... 

A 
A 

A 

PET  follow  ventricutogm  mult .... 
PET  follow  ventnculogm  mult .... 
PET  following  resi  EGG  singi  .... 
PET  following  res;  EGG  singI  .... 

PET  foilowing  'est  ECG  singI  .... 
PET  following  res!  ECG  mutt  .... 
PET  following  -est  ECG  mult  .... 
PET  following  'es!  ECG  mult  .... 

PET  follow  st-esE  ECG  singI  

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  mult   

PET  follow  stress  ECG  mult  ...., 

PET  follow  st-ess  ECG  mult  

CA  screen, pelvittreast  exam  .. 

Prostate  ca  screening;  Ore  

Psa.  total  screening      

CA  screen  flexi  sigmoiOscope  ... 

Colorectal  scm.  hi  nsk  ino  

Colorectal  scm,  hi  nsk  ind  

Colon  CA  screen, banum  enema 
Colon  CA  sc'een  banurr^  enema 
Colon  CA  screen;banum  enema 

CA  screen  fecal  blood  test 

Diab  manage  tm  per  mdiv  

Diab  manage  tm  md/group  

Nen  pulm-rehab  educ,  md 

Nett  pulm-rehab  educ,  group  .... 

Nett.nutntior  guiO    initial  

Nett, nutrition  guiQsubseqnt  

Nen,  psychosocial  consult  

Neft   psychological  testing   

Nett  psychosocial  counsel  

Glaucoma  scm  hgh  nsk  direc  ... 
Glaucoma  scm  hgh  nsk  direc   ... 
Colon  ca  scm,  banum  enema 
Colon  ca  scm,  banum  enema 
Colon  ca  scm,  banum  enema  ... 

Colon  ca  scm  not  hi  rsk  ind  

Colon  ca  scm  not  hi  rsk  md  

Colon  ca  scnn,  banum  enema  ... 
Colon  ca  scm,  banum  enema  ... 
Colon  ca  scm,  banum  enema  ... 

Screen  ce'V'vag  thin  layer   

Sceen  c\  thiin  layer  by  WD  

PET  image  pulmonary  nodule 
PET  image  pulmonary  noduie 
PET  image  pulmonary  nodule  ... 

Tnm  nail(s)   

CORP  skilled  nursing  service  .... 

Single  energy  x-^ay  study   

Single  energy  x-'ay  study  

Single  energy  x-ray  study   

Scr  c.'v  cytoautosys  and  md  

Scr  c/v  cytcthinlayer  rescr  

Scr  C.V  cytothinlayer, rescr  

Scr  cv  cytcthinlayer, rescr  

Scr  c'v  cyto,  automated  sys  

Scr  Cv  cyto,  autosys,  'escr  

Extmi  counterpulse,  per  tx  

f-iyperbanc  oz  txno  md  reqrd  .... 

Wound  ciosu'^e  by  adhesive  , 

Stereo  raooisurge'y, complete  .... 
OPPS  Service, scheo  team  conf  , 

OPPS,'PHP,activit\'  therapy  , 

OPPS'PHP  tram  &  educ  serv  .., 

MD  recertification  hha  PT  , 

MD  certification  HHA  patient  

Home  health  care  supervision  ... 

Hospice  care  supervision    

Dsfry  eye  lesn.'d'  vssi  tech  

Screeningmammographydigital 
ScreeningmammographyOigital 
Screeningmammographydigrtal  ,. 
Diagnosticmammographydigrtal   . 


1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.00 
1.49 
0.00 
0.00 
1.86 
0.00 
0.45 
0.17 
0.00 
0.95 
3.68 
0.95 
0.98^ 
0.98 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.17 
0.98 
0.98 
0.00 
3.68 
0.95 
•tO.98 
-kO.98 
+0.00 
0.00 
0.42 
0.00 
1.49 
0.00 
0.17 
0.08 
0.22 
0.22 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.07 
0.00 
0.45 
0.00 
0.00 
0.00 
0.00 
0.45 
0.67 
1.72 
1.72 
0.00 
0.70 
0.70 
0.00 
0.87 


Mal- 
practice 
RVUs 


Non-facit- 
ity  Total 


0.75 
0.00 
0.00 
0.60 
0.00 
0.00 
0.73 
0.00 
0.00 
0.60 
0.00 
0.00 
0.74 
0.00 
0.54 
0.41 
0.00 
2.24 
6.13 
2.24 
2.54 
0.33 
2.21 
0.00 
0.82 
0.48 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.71 
0.53 
2.54 
0.33 
2.21 
6.13 
2.24 
2.59 
0.39 
2.20 
0.00 
0.18 
0.00 
0.54 
0.00 
0.26 
0.03 
0.86 
0.07 
0.79 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
3.67 
0.00 
1.96 
0.00 
0.00 
0.00 
0.00 
1.09 
1.33 
1.56 
1.76 
0.00 
2.75 
0.23 
2.52 
2.77 


0.75 
0.00 
000 
0.60 
0.00 
0.00 
0.73 
0.00 
0.00 
0.60 
0.00 
0.00 
0.74 
0.00 
0.17 
0.06 
0.00 
0.53 
1.60 
0.53 

NA 
0.33 

NA 
0.00 

NA 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.19 
0.07 

NA 
0.33 

NA 
1.60 
0.53 
2.59 
0.39 
2.20 
0.00 
0.18 

NA 
0.54 

NA 
0.07 
0.03 

NA 
0.07 

NA 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.00 
0.16 
0.00 
0.00 
0.00 
0.00 

NA 

NA 

NA 

NA 
0.00 

NA 
0.23 

NA 

NA 


0.07 

0.00 

0.00 

0.05 

0.00 

COO 

0.07 

0.00 

0.00 

0.05 

000 

0.00 

0.07 

0.00 

0.01 

0.01 

0.00 

0.06 

0.24 

0.06 

0.18 

0.05 

0.13 

0.00 

0.01 

0.01 

000 

0-00 

0.00 

0.00 

0.00 

000 

0.00 

0.02 

0.01 

0.18 

0.05 

0.13 

0.24 

0.06 

0.18 

0.05 

0.13 

0.00 

0.01 

000 

0.06 

0.00 

0.01 

0.01 

0.06 

0.01 

0.05 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

000 

0,00 

0,00 

0.01 

0.02 

0.07 

0.07 

0.00 

0.11 

0.04 

0.07 

0.12 


2.68 
0.00 
0.00 
2.14 
0.00 
0,00 
2.66 
0.00 
0.00 
2.14 
0.00 
0,00 
2,67 
0.00 
1.00 
0.59 
000 
325 
10.05 
325 
370 
1.36 
2.34 
0.00 
0.83 
0.49 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
1.18 
0.71 
3.70 
136 
2,34 
10.05 
3.25 
3.75 
1.42 
2.33 
0.00 
0.61 
0.00 
2.09 
0.00 
0.44 
0.12 
1.14 
0.30 
0.84 
0.61 
0.00 
0.00 
000 
0.00 
0.00 
3.75 
0.00 
2.42 
0.00 
000 
000 
0.00 
1.55 
2.02 
3.35 
3.55 
0.00 
3.56 
0.97 
2.59 
3.76 


Facility 
total 


2.68 
0.00 
0.00 
2.14 
000 
0.00 
2.66 
0.00 
0.00 
2.14 
0.00 
0.00 
2.67 
0.00 
0.63 
0.24 
0.00 
1.54 
5.52 
1  54 

NA 
1,36 

NA 
0.00 

NA 

NA 
0.00 
0,00 
0.00 
0.00 
000 
000 
0.00 
0.66 
0.25 

NA 
1.36 

NA 
5.52 
1.54 
3.75 
1.42 
2.33 
0.00 
0.61 

NA 
209 

NA 
0.25 
0.12 

NA 
0.30 

NA 
0.61 
0.00 
0.00 
0.00 
000 
0.00 
0.11 
0.00 
0.62 
0.00 
0.00 
0,00 
0.00 

NA 

NA 

NA 

NA 
0.00 

NA 
0.97 

NA 

NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

ooc 

000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
VYY 
XXX 
XXX 
XXX 
XXX 


'  CPT  coaes  anc  descriptions  only  are  copynghi  2003  Amencan  Medical  Association,  All  Rights  Resen«<J  AppiicaWe  FARS/DFAR3  Apply, 
^Copynghl  2003  Amencan  Dental  Association  All  nghts  reserved, 
'+ Indicates  RVUs  are  not  used  tor  Medicare  payment 


I 


63384 


Federal  Register/ Vol.  68.  No.  216 /Friday.  November  7,  2003 /Rules  and  Regulations 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPT'/ 
HCPCS-- 


MOD       Status 


Descnption 


G0204    .. 

26    .. 

A 

G0204   ... 

tc  .... 

A 

G0206  ... 

A 

G0206 

26      . 

A 

G0206 

^C      . 

A 

G0210 

C 

G0210 

26      .. 

A 

G0210 

TC    ... 

C 

G0211 

C 

G0211 

26      .. 

A 

G02'1 

TC       .. 

C 

G0212   ... 

C 

G0212    .. 

26  

A 

G0212 

TC 

C 

G0213 

C 

G0213 

,  26  

A 

G0213   ... 

TC  .... 

c 

G0214   ... 

c 

G0214  ,, 

26  

A 

G0214   ,,. 

TC    ... 

C 

GC215 

C 

G0215    , 

26  

A 

G0215  ... 

TC  .... 

C 

G0216   ... 

C 

G0216 

26 

A 

G0216 

TC    ... 

C 

G0217 

C 

G0217 

26  

A 

G0217  ... 

TC  .... 

C 

G0218    .. 

C 

G0218 

26 

A 

G0218 

TC    ... 

C 

G0219    . 

N 

G0219    .. 

26  

N 

G0219   ... 

TC  .... 

N 

G022C     . 

C 

G0220 

26 

A 

G0220 

TC 

C 

G0221    ... 

r 

G0221    ... 

26 

A 

G0221    ... 

TC  .... 

c 

G0222   ... 

c 

G0222 

26       . 

A 

G0222 

TC 

C 

G0223   ... 

C 

G0223    .. 

26 

A 

G0223   ... 

TC  .... 

C 

G0224   ... 

C 

G0224 

26 

A 

G0224 

TC 

C 

G0225   ... 

C 

G0225  ... 

26 

A 

G0225    ,. 

TC  ... 

C 

G0226  ... 

r 

G0226     . 

26  

A 

G0226   .  . 

TC    ... 

C 

G0227    .. 

c 

G0227  ... 

26  

A 

G022^    .. 

TC  .... 

C 

G0228  ... 

c 

G0228   .  . 

26 

A 

G0228   ... 

TC  .... 

C 

G0229   ... 

C 

G0229 

26 

A 

G0229 

TC 

C 

G0230  ... 

C 

G0230  ... 

26  

A 

G0230    .. 

TC  .... 

C 

G0231     .. 

C 

G0231 

26 

A 

G0231 

TC     .. 

"C 

G0232    .. 

C 

G0232    .. 

26  

A 

G0232    .. 

TC  .... 

C 

G0233  ... 

C 

Diagnosticmammographydigital 

Diagnosticmammographydigilal  , 
Dlag^ostlcmam^^ograp^ydrgltal  , 
Diagnosticmammographydigital  . 
Dlagnostlcmammograp^ydlgltal  . 

PET  img  wholebody  dxlung   

PET  img  wholebody  dxlung   

PET  img  wholetxKiy  dxlung  

PET  img  wholbody  init  lung   

PET  img  wholbody  init  lung   

PET  img  wholbody  mit  lung  

PET  img  wholebod  restag  lung  .. 

PET  img  wholebod  restag  lung  

PET  img  wholebod  restag  lung  .. 

PET  img  wholbody  dx  

PET  img  wholbody  dx  

PET  img  wholbody  dx  

PET  img  wholebod  init  , 

PET  img  wholebod  mil  , 

PET  img  wholebod  mrt    , 

PETimg  wholebod  restag  , 

PETimg  wholebod  restag  

PETimg  wholebod  'estag  

PET  img  wholetxxi  dx  melanoma 
PET  img  wholebod  dx  melanoma 
PET  img  whoietx)d  dx  melanoma 
PET  img  wholebod  mit  melan 
PET  img  wholeboc  init  melan     ... 

PET  img  whoiebod  imt  melan  

PET  img  wholebod  restag  mela  .. 
PET  img  wholebod  restag  mela  .. 
PET  img  wholeood  restag  mela  .. 
PET  img  wholbod  melano  nonco 
PET  img  wholbod  melano  nonco 
PET  img  wholbod  melano  nonco 
PET  img  wholebod  dx  lymphoma 
PET  img  wholebod  dx  lymohoma 
PET  img  wholelxx)  Ox  lymphoma 
PET  imag  wholbod  mit  lympho   ... 

PET  imag  wholbod  init  lympho  ... 
PET  imag  whoilxx!  init  lympho  ... 

PET  imag  wholbod  "-esta  lymph  .. 

PET  imag  wholbod  resta  lymph  .. 

PET  imag  wholbod  resta  lymph  .. 

PET  imag  wholbod  reg  dx  head  . 

PET  imag  wholbod  reg  dx  head  . 

PET  imag  wholtxxJ  ^eg  dx  head  . 

PE^  imag  wholbod  reg  ini  nea  .... 

PET  iniag  whoibod  'eg  mi  hea  .... 

PET  imag  wholtXKl  'eg  mi  hea  ..... 

PET  whol  restag  heaoneckonly   ... 

PET  whoi  restag  heaoneckonly  ... 

PET  whol  restag  headnecKonly   ... 

PET  img  wholbody  dx  esophagi   

PET  img  wholbody  ax  esophagi  

PET  img  wholbody  dx  esophagi  .... 

PET  img  wholbod  mi  esophage  

PET  img  wholbod  m  esophage  

PET  img  wholbod  mi  esophage  

PET  img  wholbod  'estg  esopha  

PET  img  wholbod  'estg  esopha  

PET  img  wholbod  'estg  esopha  

PET  img  metaboloc  brain  pres  

PET  img  metaboioc  brain  pres   

PET  img  metaboioc  brain  pres   

PET  myocard  viability  post 

PET  myocard  viability  post 

PET  myocard  viability  post 

PET  WhBD  colorec.  gamma  cam  .. 

PET  WhBD  colorec,  gamma  cam  .. 

PET  WhBD  colorec,  gamma  cam  .. 

PET  whbd  lymphoma  gamma  cam 

PET  wtibd  lymphoma,  gamma  cam 

PET  whbd  lymphoma,  gamma  cam 

PET  whbd  melanoma,  gamma  cam 


Physician 

work 

RVUs3 


0.87 

0.00 

0.70 

0.70 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

0.00 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 

1.49 

0.00 

0.00 


Non-facil- 
ity PE 
RVUs 


0.29 

248 

223 

0,23 

2.00 

0.00 

0.52 

0.00 

0.00 

0.52 

0.00 

000 

0.52 

000 

0,00 

052 

000 

000 

0,52 

000 

000 

0  53 

000 

000 

0.52 

000 

000 

0  53 

0.00 

000 

0.53 

000 

0.00 

000 

0,00 

0.00 

052 

0.00 

0.00 

0,52 

000 

0.00 

0.53 

0.00 

000 

052 

0.00 

0.00 

0.52 

000 

0.00 

0.53 

0  00 

0.00 

0.54 

0.00 

000 

054 

000 

0.00 

0.52 

0.00 

0.00 

053 

0.00 

000 

0.55 

0.00 

0.00 

0.52 

0  00 

0  00 

0.53 

0.00 

0.00  > 


Facility 
PE  BVUs 


0.29 

NA 
NA 
0.23 
NA 
0.00  I 
0.52  I 
0.00 
0  00 
052 

0.00 

000 

0.52 

0.00 

0.00 

0.52 

0  00 

0.00 

0,52 

0.00 

0.00 

0  53 

0,00 

0.00 

0.52 

0.00 

000 

0.53 

000 

0.00 

0.53 

0.00 

0  00 

0,00 

0.00 

0.00 

0,52 

0.00 

0  00 

0.52 

0.00 

0.00 

0.53 

0.00 

0.00 

0.52 

0.00 

000 

052 

000 

0.00 

0,53 

000 

000 

0,54 

0,00 

000 

0.54 

000 

000 

0-52 

0,00 

0  00 

0.53 

000 

000 

0.55 

000 

000 

0  52 

000 

000 

0  53 

0,00 

0.00 


Mal- 
practice 
RVUs 


Non-facil- 
ity  Total 


Facilrty 
total 


'C^vn^JMI  ^rrTn  T  r  =°°^"9W  20C3  American  Medical  As9«;iatton  All  Rights  Reserved  Applcable  FARS/DFARS  Apply 
't^opynghl  2003  American  Dental  Association   AH  rights 'eserved  ^    wy 

'  vindicates  RVUs  are  nol  used  tor  Medicare  payment 


0.05 

0.07 

0.11 

005 

006 

000 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.00 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

0.00 

0.05 

0.00 

000 

0.05 

000 

0.00 

0.05 

000 

0.00 


1.21 

2.55 

3.04 

098 

206 

000 

206 

0.00 

000 

2.06 

0.00 

000 

2.06 

000 

000 

2  06 

OOO 

0.00 

2.06 

0.00 

0.00 

2,07 

000 

000 

2.06 

0.00 

0.00 

2.07 

0.00 

000 

2.07 

0.00 

0.00 

000 

0.00 

0.00 

2.06 

0.00 

0.00 

2.06 

000 

0.00 

2.07 

000 

0.00 

2.06 

0.00 

000 

206 

0.00 

0.00 

2,07 

000 

OOO 

208 

000 

0.00 

208 

0.00 

000 

2.06 

0.00 

000 

2,07 

0.00 

0.00 

2.09 

0.00 

0.00 

2.06 

0  00 

0.00 

2.07 

0.00 

000 


1.21 
NA 
NA 

098 
NA 
000 
2  06 
000 
000 
206 
000 
0  00 
206 
000 
000 
206 
000 
000 
2,06 
000 
000 
2  07 
000 
000 
2  06 
000 
000 
2.07 
000 
000 
207 
000 
000 
000 
000 
000 
206 
0,00 
0,00 
206 
000 
000 
2.07 
000 
000 
2  06 
000 
OOO 
2,06 
000 
000 
2,07 
0,00 
000 
2  08 
000 
000 
2  08 
000 
000 
206 
000 
000 
207 
0,00 
000 
209 
000 
000 
206 
000 
0,00 
2.07 
0  00 
000 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B,— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


CPTV 
HCPCS- 


MOD        Status 


Descnp'.io'- 


+ 


Physician 

work 

RVUs2 


G0233  . 

26  

A 

G0233     . 

TC  .... 

C 

G0234  ... 

C 

G0234  . 

26 

A 

G0234 

TC  . 

C 

G0236 

F 

G0236     . 

26  

F 

G0236    .. 

TC  .... 

F 

G0237  .,. 

A 

G0238    .. 

C 

G0239    ,. 

C 

G0242  .,, 

X 

G0243  ... 

X 

G0244   ... 

E 

G0245    .. 

R 

G0246  ... 

R 

G0247   ... 

R 

G0248    .. 

R 

G0249   ... 

R 

G0250     . 

R 

G0251    ,,. 

E 

G0252 

N 

G0252     . 

26  

N 

G0252  ... 

TC  .... 

N 

G0253  ... 

C 

G0253    .. 

26  

A 

G0253     . 

TC  .... 

C 

G0254 

C 

G0254 

26  .  .. 

A 

G0254 

TC  . 

C 

G0255 

N 

G0255 

26  

N 

G0255 

TC    ... 

N 

G0256    .. 

E 

G0257    .. 

E 

G0258    .. 

E 

G0259     . 

E 

G0260     . 

E 

G0261     .. 

E 

G0262     . 

0 

G0262 

26  

D 

G0262  . 

TC  .... 

D 

G0263    .. 

E 

G0264    .. 

E 

G0265    .. 

X 

G0266     . 

X 

G0267 

X 

G0268    .. 

a 

G0269    .. 

B 

G0270  ... 

A 

G0271    ... 

A 

G0272  ... 

0 

G0273 

n 

G0273 

26  

D 

G0273      . 

TC  .... 

D 

G0274    ., 

n 

G0274     .. 

26  

D 

G0274  ... 

TC  .... 

D 

G0275  .., 

A 

G0278   ... 

A 

G0279    .. 

C 

G0280   ... 

C 

G0281 

A 

G0282      . 

N 

G0283 

A 

G0288    .. 

A 

G0289  ... 

A 

G0290  ... 

E 

G0291    .., 

E 

G0292    ,. 

E 

G0293    .. 

E 

G0294  .,, 

E 

G0295  ... 

N 

G0296     . 

C 

G0296  ... 

26 

A 

PET  wtibd  melanoma:  gamma  cam 
PET  whtxl  melanoma  gamma  cam 
PET  WhBD  pulm  noo  gamma  cam 
PET  WhBD  pulm  noc.  gamma  cam 
PET  WhBD  pulm  noa  gamma  cam 

Digital  film  corve'1  diag  ma  

Digital  film  conve"  diag  ma 

Digital  film  corvet  Oiag  ma  

Therapeutic  proca  strg  endur 

Oth  'esp  proc,  indiv  

0th  'esp  proc.  group  

Multisource  photor-  ster  plan  

Multisour  photon  stero  treat  

Observ  care  by  facility  topt  

Initial  foot  exam  pi  lops  

Followup  evai  o'  foot  pt  lop  

Routine  'ootcare  pt  w  lops  

Demonstrate  use  home  mr  moo  .... 

Provide  test  matenalequipm 

MD  review  interpret  of  test  

Linear  ace  oasea  stero  radio  

PET  imaging  nitial  dx  

PET  imaging  initial  dx  

PET  imaging  initial  dx   

PET  image  brst  dection  recur  

PET  image  brst  dection  recur  

PET  image  brst  dection  recur  

PET  image  brst  evai  to  be  

PET  image  brst  eva!  to  b(  

PET  image  brst  evai  to  tx   

Current  percep  threshold  tst  

Current  percep  th-esholo  tst  

Cu'rent  percep  threshold  tst  

Prostate  brachy  a  palladium  

Unschea  dialysis  ESRD  pt  hos  

IV  in'usion  dunng  obs  stay  

Inject  for  sacroiliac  joint 

In]  for  sacroiliac  ;•  anesth   .". 

Prostate  brachy  w  lodme  see 

Sm  intestinal  image  capsule  

Sm  intestinal  .mage  capsule  

Sm  intestinal  image  capsule  

Adm  with  CHF.  CP  asthma  

Assm!  of  CHP   CP  asthma  

Cryopresevatior  Freeze-'Stora  , 

Thawing  -  expansion  <roz  eel  , 

Bone  marrow  or  psc  ha'vest  , 

Removal  o'  impacted  wax  rnd , 

Occlusive  device  in  vein  art  , 

MNT  subs  tx  for  change  dx  , 

Group  MNT  2  or  more  30  mins  , 

Naso'oro  gastnc  tube  pi  MD  , 

Pretx  planning,  non-HoOgkins  , 

Pretx  planning,  non-HoOgkins  

pretx  planning  non-HodgKins  

Radiopharm  tx,  non-HodgKins 

Radiopharm  tx    non-HodgKins  

Radiophann  tx.  non-Hodgkins 

Renal  angio  cardiac  cath    

Iliac  an  angio. cardiac  cath   

Excorp  shock  tx.  eitx)*  epi  

Excorp  shock  tx  other  than  

Eiec  stim  unattend  fo'  press  

Elect  stim  wound  care  not  pd   

Elec  stim  other  than  wound  

Recon.  CTA  for  surg  plan  

Arthro.  loose  body  *  chondro 

Drug-eluting  stents,  single  

Drug-eiuting  stents. each  add  

Adm  exp  drugs, clinical  tnal  

Non-cov  su.'g  proc  dm  tnal   

Non-cov  proc,  clinical  tnal  

Electromagnetic  therapy  one 

PET  imge  restag  thyrod  cance   

PET  imge  restag  thyrod  cance   


1.49 
0.00 
0.00 
1.49 
0.00 
-fO.OO 
•»0.00 
40.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.87 
0.45 
0.50 
0.00 
0.00 
0.1B 
0.00 
0.00 
+1.50 
0.00 
0.00 
1.86 
0.00 
0.00 
1.86 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.61 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.2S 
0J25 
0.00 
0.00 
0.18 
0.00 
0.18 
0.00 
1.47 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.86 


Noo-faal- 
ityPE 
RVUs 


Facility 
PE  RVUs 


0.53 
0.00 
0.00 
0.53 
0.00 
0.00 
0.00 
0.00 
0.47 
0.00 
0.00 
0.00 
0.00 
0.00 
0.79 
0.56 
0.52 
6.84 
3.97 
0.06 
0.00 
0.00 
0.60 
0.00 
0.00 
0.71 
0.00 
0.00 
0.71 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.64 
0.00 
0.47 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
0.00 
0.00 
0.11 
0.00 
0.11 
10.53 
NA 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.71 


0.53 

0.00 
0.00 
0.53 
0.00 
0.00 
0.00 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.32 
0.16 
0.21 
NA 
NA 
0.06 
0.00 
0.00 
0.60 
0.00 
0.00 
0.71 
0.00 
0.00 
0,71 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
■^.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.25 
0.00 
NA 
NA- 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.10 
0.00 
0.00 
NA 
0.00 
NA 
NA 
0,57 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.71 


Mal- 
practice 
RVUs 


Non-facil- 
ity Total 


Facility 
total 


Global 


0,05 

2.07 

2.07 

XXX 

0  00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

005 

207 

2.07 

XXX 

0.00 

0.00 

000 

XXX 

0.00 

000 

0.00 

777 

0.00 

000 

000 

777 

0.00 

0.00 

0.00 

777 

0.02 

0.49 

NA 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0,00 

000 

XXX 

0.00 

000 

0.00 

XXX 

0.00 

0,00 

0,00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.06 

1.72 

1.25 

XXX 

0,02 

1,03 

0.63 

XXX 

006 

1.08 

0.77 

777 

0.01 

6,85 

NA 

XXX 

0.01 

3,98 

NA 

XXX 

0.01 

0,25 

0,25 

XXX 

0.00 

0,00 

0,00 

XXX 

000 

0.00 

0.00 

XXX 

004 

2  14 

2.14 

XXX 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

000 

XXX 

008 

2  65 

2.65 

XXX 

000 

000 

0.00 

XXX 

000 

000 

000 

XXX 

0.08 

2  65 

2  65 

XXX 

000 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

0.00 

0  00 

0.00 

XXX 

0.00 

000 

0.00 

XXX 

000 

000 

0.00 

XXX 

000 

000 

0.00 

XXX 

0,00 

0.00 

0.00 

XXX 

0,00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

000 

XXX 

000 

000 

0.00 

XXX 

000 

000 

0.00 

XXX 

0.00 

000 

000 

XXX 

000 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

XXX 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.05 

1.30 

0.91 

000 

000 

0.00 

0.00 

XXX 

0.01 

048 

NA 

XXX 

001 

019 

NA 

XXX 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

XXX 

0,01 

NA 

0.36 

777 

0,01 

NA 

0.36 

777 

000 

0.00 

0,00 

XXX 

000 

0.00 

0,00 

XXX 

0,01 

0.30 

NA 

XXX 

0,00 

0,00 

0,00 

XXX 

0,01 

0,30 

NA 

XXX 

0,18 

10,71 

NA 

XXX 

032 

NA 

2,36 

777 

000 

0.00 

0,00 

XXX 

0.00 

0.00 

0,00 

XXX 

000 

0.00 

0.00 

XXX 

000 

000 

000 

XXX 

000 

000 

000 

XXX 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

000 

XXX 

0.08 

2.65 

2.65 

XXX 

'  CPT  codes  and  descriptions  only  are  cocyngM  2003  A-iencan  Medical  Association.  All  Rights  Reserved.  Applicable  FAHaDFARS  Apply. 

^CocyngM  2003  American  Dental  AssociatTor  Aii  ngnts  reserved 
^+lnaicates  RVUs  are  rx)!  used  lor  Medicare  payment 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPT'- 
HCPCS'" 

MOD 

c 

G0296 
G0297   ... 

TC  .... 

C 
X 

G0298   ... 
G0299  ... 

X 
X 

G0300  ... 

X 

GC302  ... 

X 

G0303  ... 

X 

G03O4  ... 

X 

G0305  ... 

X 

G0306  ... 

X 

G0307  ... 
G0308  ... 
G0309  ... 

G0310  ... 
G0311    ... 

X 

A 
A 
A 
A 

G0312   ... 
G0313   ... 

A 

A 

G0314  ... 

A 

G0315    .. 

A 

G0316  ... 
G0317  ... 

A 

A 

G0318    .. 

A 

G0319    .. 
G0320  ... 
G0321     .. 

A 
A 
A 

G0322    .. 

A 

G0323    .. 

A 

G0324    .. 

A 

G0325   ... 

A 

G0326    .. 

A 

G0327    .. 

A 

G3001    ... 

X 

G9001     .. 
G9002    .. 

X 
X 

G9O03    .. 

X 

G9004    .. 

X 

G9006    .. 
G9006    .. 

X 
X 

G9007    .. 
G9008    .. 
G9009    .. 

G9010   ... 

X 
X 
X 

G9C11    ... 
G9012    .. 

* 

X 

X 

G9016    .. 

N 

M0064    .. 

P3001  .... 
CXX)35     . 

A 
A 

A 

CX)036     . 
Q0035    .. 
CXX)91      . 

26 

TC  .... 

A 
A 
A 

Q0092    .. 

Q3014    .. 
R0070    .. 
R0075    ... 
R0076    .. 
V5299     .. 

A 
X 
C 
C 
B 
R 

Status 


D€Scnpt)Ofi 


I 


j  PET  imge  restag  thyrod  cance   

Insert  single  chamber/cd  

Insert  dual  chambered    

Inserrepos  single  ica»ieads 

Insert  reposrt  lead  dual-gen 

,  Pre-op  service  LVRS  complete  ...... 

Pre-op  servce  LVRS  I0-i5dos  

Pre-op  service  LVRS  1-9  dos   

Post  op  service  LVRS  mm  6  

CBC/drffwtx:  w/o  platelet  

CBC  without  platelet  , 

ESRD  related  svc  4+rTx><2yrs  , 

ESRD  related  svc  2-3mo<2yrB  , 

;  ESRD  related  svc  1  visit<2yr  , 

ESRD  related  svs  4>mo  2-11  yr  

ESRD  relate  svs  2-3  mo  2-1 1y  

ESRD  related  svs  1  nron  2-1 1y  

ESRD  related  svs  4*  mo  12-19  

ESRD  related  svs  2-3mo  12-19  .... 

ESRD  I  elate  svs  l  vist  12-19  

ESRD  related  svs  4^.mo  20+yrs  

ESRD  related  svs  2-3  mo  20-<.y  

ESRD  related  svs  1  visit  20+    

I  ESRD  related  svs  home  L;nder2  

!  ESRD  related  svs  home  mo<2ys  .... 

ESRD  relate  svs  horn*  mo12-19  ... 

ESRD  related  svs  home  rno  20+  .... 

ESRD  related  svs  homeyay<2y  

ESRD  relate  home/dy  2-11  yr  „ 

I  ESRD  relate  home/dy  12-lS^/  

ESRD  relate  home/dy  20+yrs  

Admin  +  supply   tositumomab    

MCCD.  initial  'ate  

MCCD. maintenance  rate    

MCCD   nsk  ad)  hi,  initial    

MCCD,  nsk  adj  lo  inrtiai    

MCCD.  nsk  ad|.  maintenance  

MCCD   home  monitonng  r..... 

MCCD.  sch  team  conf  

Mccd.phys  coor-care  ovrsght  

MCCD.  nsk  ad|.  level  3     

MCCD   nsk  ad],  level  4  

MCCD,  nsk  ad),  level  5 

Other  Specified  Case  Mgmt 

Demo-smoking  cessation  coun  

Visit  for  drug  monitonng 

Screening  pap  smear  by  phys  

Cardiokymography   

Cardiokymography   

Cardiokymography 

Obtaining  screen  pap  smear 

Set  up  port  xray  equipment 

Teleheatth  facility  tee  

Transport  portable  x-ray     

Transport  port  x-ray  multipl  

Transport  portable  EKG  

Heanng  service  


Physician 

work 

RVUs3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.op 

0.00 
0.00 
0.00 
12.69 
10.57 
8.45 
9.68 
8.07 
6.46 
8.24 
6.87 
5.50 
5.07 
4.23 
3.38 
10.57 
6.87 
8.07 
4.23 
0.35 
0.23 
0.27 
0.14 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.42 
0.17 
0.17 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non-facil- 
ity PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Nor>-facil- 
rty  Total 


CPT  codes^d  descnptrons  only  are  copynght  2003  An-,ericar  Medica!  Association 
■^  Copynght  2003  Amencan  Dental  Association   All  nghfs  reserved 
^-Indicates  RVUs  are  not  used  for  Medicare  payment 


0.00 

000 

000 

0.00 

000 

0,00 

000 

0,00 

000 

000 

000 

858 

713 

5.72 

4.74 

394 

3.16 

445 

369 

296 

288 

239 

1  92 

713 

369 

394 

239 

0.24 

0.12 

0.13 

0.08 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.35 

0.18 

046 

0.07 

0.39 

0.67 

0.32 

0.00 

0.00 

0.00 

0.00 

000 


0.00 

000 
000 
000 
000 
0,00 
000 
0.00 
000 
000 
0-00 
853 
713 
5  72 
4,74 
394 
3  16 
445 
369 
296 
288 
2  39 

1  92 
7  13 
3.69 
394 

2  39 
024 
0  12 
013 
008 
000 
000 
000 
000 
000 
0,00 
0,00 
000 
000 
0  00 
0,00 
0,00 
000 
0  00 
0.12 
0.18 

NA 
0.07 

NA 
0  14 

NA 
000 
0,00 
0,00 
0.00 
000 


0.00 

000 

0.00 

0,00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.42 

0.36 

0.28 

0.34 

0.29 

0.22 

0.26 

023 

017 

0  17 

014 

0.11 

0.36 

0.23 

0.29 

0.14 

0.01 

0.01 

0.01 

001 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.01 

0.01 

0.03 

0.01 

0.02 

0.01 

001 

0.00 

000 

0.00 

0.00 

0  00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

21.69 

18.06 

14.45 

14.76 

1230 

9,84 

12.95 

1079 

8.63 

8.12 

676 

5.41 

18.06 

1079 

12.30 

676 

0.60 

0.36 

041 

0.23 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0,00 

0.00 

0.00 

0.00 

0.00 

0.73 

0.61 

0.66 

0.25 

0.41 

1.05 

033 

0.00 

0.00 

0.00 

0.00 

000 


j_ 


All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 


Addendum  C— Codes  With  Interim  RVUs 


Facility 
total 


000 

000 

000 

000 

0,00 

0.00 

0.00 

000 

000 

000 

000 

21  69 

1806 

14  45 

1476 

1230 

9  84 

12.95 

1079 

863 

8.12 

6  76 

5.41 

1806 

1079 

1230 

676 

060 

0.36 

0.41 

0.23 

0  00 

0.00 

000 

000 

000 

ooo 

0,00 
000 
000 
000 
000 
0.00 
0  00 
0  00 
0.50  j 
0.61  ; 

NA 
0,25 

NA  [ 
0.52 

NA 
0  00 
0.00 
0.00  ' 
000 
0-00 


CPT'/ 
MCPCS - 

MOD 

11400    ... 

A 

11401  ,.. 

11402  ,,. 

11403  .. 

11404  , 



A 
A 
A 

A 

11406    ... 

A 

blatus 


Description 


Exc  tr-ext  b9*marg  0  5  <  cm 
Exc  tr-ext  b9+marg  0  6-1  cm 
Exc  ir-ext  b9-marg  1  1-2  cm 
Exc  tr-ext  D9-marg  2,1-3  cm  , 
Exc  tr-ext  b9+marg  3  1-4  cm  , 
Exc  tr-ext  b9-i-marg  >  4.0  cm 


Physician 

work 

RVUs3 


0.85 
1.22 
1.50 
1.78 
2.05 
2.74 


Non-facil- 
ity PE 
RVUs 


2.04 
2.10 
2.27 
2.45 

2.77 
314 


Facility 
PE  RVUs 


0.90 
1.04 
1.10 
1.35 
1.43 
1  69 


Mal- 
practice 
RVUs 


Non-faal- 
rty  total 


Facility 
total 


0,07 
0.11 
0.14 
0.19 
0.22 
0.30 


296 
3.43 
3.91 
4.42 
504 
6.16 


^  ^vrS^^?!^"?  T^nrT-^  ^"  1"  =°°^"9"/°^3  AmerK:an  MedK^al  Ass<toatK)n,  All  Rights  Res«ved  ApplKable  FARS/DFARS  Apply 
'  UjpyrigW  2003  Ar>encan  Der^ai  Association   All  'ignts  'eserved 
^♦Indicates  RVUs  are  not  jsed  for  Medicare  Baymem. 


Gk>bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Global 


1.82 

010 

2.37 

010 

2.74  1 

010 

3  32 

010 

3-70 

010 

4-73 

010 

Federal  Register /Vol    68.  No 
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Addendum  C— Codes  With  Interim  RVUs— Continued 


CPTV 
HCPCS2 


11420 
11421 
11422 
11423 
11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11600 
11601 
11602 

11603  . 

11604  , 
11606  , 

11620  . 

11621  . 

11622  . 

11623  . 

11624  . 
11626  . 
11540  . 

11641  . 

11642  . 

11643  . 

11644  . 
11646  . 
20982  . 
21030  . 
21040  . 
21685  . 

21742  . 

21743  . 

22532  . 

22533  . 

22534  . 

31622  . 

31623  . 

31624  . 

31625  . 

31628  . 

31629  . 

31630  . 

31631  ., 

31632  ., 

31633  ., 
31635  ., 
31640  .. 
33310  ., 
33315  .. 
34805  .. 
35510  .. 
35512  .. 
35522  .. 
35525  .. 
35697  .. 

36511  .. 

36512  .. 

36513  .. 

36514  .. 

36515  .. 

36516  .. 

36555  .. 

36556  .. 

36557  .. 

36558  .. 

36560  .. 

36561  .. 
36563  .. 

36565  .. 

36566  .. 
36568  .. 


MOD 


Status 


Descnption 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Exc  h-f-nk-sp  bS+marg  0.5  <  

Exc  h-(-nk-sp  bg^marg  0.6-1  

Exc  h-f-rk-sp  b9-^marg  1.1-2 

Exc  h-f-nk-sp  b9-marg  2  1-3 

Exc  h-f-nk-sp  bg-n-iarg  3  1-4  ...;.. 

Exc  h-l-nk-sp  b9-rriarg  >  4  cm  ... 

Exc  face-mm  b9*marg  0.5  <  cm 

Exc  face-mm  b9-ma'g  0.6-1  cm 

Exc  'ace^mm  b9*marg  1.1-2  cm 

Exc  face-mm  b9*marg  2  1-3  cm 

Exc  face-mm  b9-marg  3  1-4  cm 

Exc  face-mm  b9*marg  >  4  cm 

Exc  tr-exl  mig-marg  0.5  <  cm  ..... 

Exc  tr-ext  mlg*marg  0.6-1  cm  

Exc  tr-ext  mig-i-marg  11-2  cm  

Exc  tr-ext  mig+marg  2  1-3  cm 

Exc  tr-ext  mlg-marg  3  '-4  cm  

Exc  tr-ext  mlg*marg  >  4  cm   

Exc  h-f-nk-sp  mlg*marg  0.5  <  

Exc  h-f-nk-sp  mig-tmarg  0  6-1  

Exc  h-f-nk-sp  mIg+marg  1.1-2  

Exc  h-f-nk-sp  mIg+marg  2  1-3 

Exc  h-f-nk-sp  mig-fmarg  3  1-4 

Exc  h-f-nk-sp  mig+mar  >  4  cm  .... 

Exc  face-mm  mahg^marg  0  5  <  ... 

Exc  face-mm  malig^marg  0  6-1   .. 

Exc  face-mm  malig*marg  1  1-2  .. 

Exc  face-mm  mahg-marg  2  1-3  .. 

Exc  face-mm  malig-fmarg  3.1-4  .. 

Exc  face-mm  mlg-^marg  >  4  cm  ... 

Ablate  bone  tumor(s)  perq  

Excise  max  zygoma  b9  tumor  

Excise  ""lanaibie  lesion  

Myoic  ■Ti.ctomy  &  Suspension  

Reps  '  siem  nuss  a  o  scope    

Repa  ■  stemumniiss  w'scope  

Lat  thorax  spine  fusion  

Lai  lumbar  spine  fusion  

Lat  thor.'lumb  aad'  sec   

Dx  bronchoscope  was"   

Dx  bronchoscope 'b'usf"   

Dx  bronchoscopelavage  

Bronchoscopy  wbioDE vis)   

Bronchoscopy Ijng  tx   each  ....:..., 

Bronchoscopy.'needle  ox.  each  ..... 

Bronchoscopy  dilate/fx  repr   , 

Bronchoscopy,  dilate  wstent  

Bronchoscopylung  bx   addl  

Bronchoscopy/needle  bx  addl  

Bronchoscopy  w/fb  removal  

Broncfioscopy  w/tumor  excise  

Exploratory  heart  surgery  

Exploratory  heart  surgery 

Endovasc  abdo  repair  w/pros  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

!  Reimplant  ariery  each  

Apheresis  wbc  

Apheresis  rtx;  

Apheresis  platelets  ;, 

Apheresis  plasma 

Apheresis  adsorp'reinfuse 

Apheresis  selective   

Insert  non-tunnel  cv  cath  

Insen  nop-tunnel  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath    '. 

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  


Physician 

WNXk 

RVUs3 


0.97 
1.41 
1.62 
2.00 
2.42 
3.76 
1.05 
1.47 
1.71 
2.28 
3.12 
4.46 
1  30 
1  79 
1.94 
2.18 
2.39 
3.41 
1.18 
1.75 
208 
2.60 
3.04 
4.28 
1.34 
2.15 
2.58 
3.06 
4.01 
5.92 
7.24 
3.87 
3.87 
12.93 
000 
0.00 
23  86 
22.99 
5.97 
2.76 
2.86 
2.86 
3.35 
3.79 
3.35 
3.80 
4.35 
1.02 
1.31 
3.66 
4.91 
18.40 
22.24 
21.76 
22.87  I 
22.37  ! 
21.64 
20.51 
2.98 
1.73 
1.73 
1.73 
1.73 
1.73 
1.73 
266 
2.49 
5.07 
4.77 
6.21 
5.97 
6.16 
5.97 
6.46 
1.91 


Non-facil- 
ity PE 
RVUs 

Facility 
PE  RVUs 

1       Mal- 
practice 
,      RVUs 

Non-facil- 
tty  total 

Facility 
total 

1 

Gioba 

1.80 

!            0.94 

i           010 

2.87  t            2.01 

010 

210 

1.13 

0.13 

364 

1            2.67 

010 

230 

1.36 

ai7 

4.09 

j            3.15 

010 

264 

1.48 

0.20 

4.84 

1            368 

010 

2.86 

1.63 

0.25 

5.53 

430 

010 

3.57 

2.13 

0.41 

7.74 

6.30 

010 

2.31 

1.35 

0.10 

3.46 

j            250 

010 

2.42 

1.53 

0.13 

4.02 

3.13 

010 

2.62 

1.60 

0.17 

4.50 

3.48 

010 

3.01 

1.85 

0.22 

5.51 

435 

010 

3.58 

2.21 

0.30 

1             7.00 

5.63 

010 

416 

282 

0.36 

898 

7.64 

010 

270 

0.99 

0.11 

4.11 

240 

010 

276 

1.24 

0.14 

4.69 

317 

010 

2.90 

1.29 

0.16 

5.00 

3.39 

010 

3.15 

,            1.35 

019 

5.52 

3.72 

010 

3.46 

1.42 

0.22 

I            6.07 

i            4.03 

010 

4.16 

1.77 

0.34 

7.91 

1            5.52 

010 

2.66 

097 

0.11 

1            3.95 

2.26 

1             010 

277 

126 

0.14 

466 

3.15 

010 

304 

1.41 

0.18 

530 

3.67 

010 

3.41 

1.61 

0.24 

6.25 

4.45 

010 

3.83 

1.80 

0.30 

7.17 

5.14 

010 

4:74 

2.43 

0.42 

9.44 

7.13 

010 

273 

1.13 

0.12 

4.19 

2.59 

010 

3.10 

1.55 

0.18 

543 

3.88 

ofo 

3.48 

1            1.75 

0.22 

6.28 

4.55 

010 

3.89 

1.98 

0.29 

7.26 

5.35 

010 

4.79 

2.49 

0.40 

9.20 

6.90 

010 

5.87 

3.53 

0.55 

12.34 

10.00 

010 

106.25 

302 

0.68 

114.17 

10  94 

000 

6.57 

405 

0.72 

11  16 

864 

090 

6.61 

3.88 

0.23 

10.71 

7.98 

090 

NA 

10.21 

151 

NA 

24  65 

090 

0.00 

000 

0.00 

0.00 

000 

090 

0.00 

0.00 

0.00 

0.00 

000 

090 

NA 

14.92 

4.53 

NA 

4331 

090 

NA 

13.60 

3.81 

NA 

40  40 

090 

NA 

3.08 

1.17 

NA 

10.22 

777 

4.20 

0.89 

0.17 

7.13 

3.82 

000 

5.09 

0.90 

0.17 

812 

3.93 

000 

4.32 

0.90 

0.16 

7.34 

3.92 

000 

5.41 

1.27 

0.19 

8.95 

4.81 

000 

5.62 

1.36 

0.17 

9.58 

5.32 

000 

NA 

1.24 

0.16 

NA 

475 

000 

NA 

1  98 

0.36 

NA 

614 

000 

NA 

2.01 

0.37 

NA 

6.73 

000 

0.76 

0.32 

0.17 

1.95 

1.51 

/// 

0.92 

041 

0.17 

2.40 

1  89 

777 

NA 

1  68 

0.25 

NA 

559 

000 

NA 

2.33 

0.44 

NA 

768 

000 

NA 

9.27 

2.71 

NA 

30  38 

090 

NA 

10.53 

3.48 

NA 

36.25  1 

090 

NA 

9.51  1 

1.98  1 

NA 

33.25  [ 

090 

NA 

10.22 

2.09  ] 

NA 

35.18 

090 

NA 

10.05 

2.09  1 

NA 

34.51 

090 

NA 

9.79 

2.09 

NA 

33.52  ! 

090 

NA 

9.41 

2.09 

NA 

32.01 ; 

090 

NA 

1.03 

0.41 

NA 

442 

in 

NA 

0.69 

0.07 

NAI 

249 

000 

NA 

0.69 

0.07 

NA 

2  49 

000 

NA 

0.69 

0.07 

na' 

2  49 

000 

NA 

0.69 

0.07  ; 

NA  1 

2.49 

000 

NA 

0.73 

0.07  1 

NA| 

2.53 

000 

NA 

0.73 

0.07  ' 

NA  ' 

253 

000 

6.06 

0.82 

0.20 

8.92 

368 

000 

5.06 

0.75  1 

0.10 

7£5 

3  34 

000 

13.64 

2.59 

0.59  [ 

19.30 

8.25  ! 

010 

13.54 

248 

0.59 

18.90 

7  84 

010 

29.38  ] 

2.98 

0.59 

36  18 

978 

010 

29.29  > 

2.89 

0.59 

35  85 

945 

010 

26  75 

299 

0.67 

33.58 

982 

010 

22.30 

2.89  1 

0.59 

28.86 

9.45, 

010 

23.11 

3.06 

0.59  j 

30.16  I 

10.11  1 

010 

829 

0.60 

0  20 

10.40  ' 

2.71  ' 

000 

\^Z  '^\^t  f  ^'""'°"f  ""'V  ^'^  cocvright  2003  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS'DFARS  Apply 
*Copyngri!  20C3  Ame-ica-  Dema  Assoc. atio--   Ai.  -ig'-ts  reserved 
•♦Indicates  RVUs  are  not  ^sec  'cr  Medica.-e  payment 
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Addendum  C. — Codes  With  Interim  RVUs — Continued 


CPT'/ 
HCPCS- 


MOD    '    Status 


36569 

36570  . 

36571  . 
36575 
36576 
36578  . 

36580  . 

36581  . 

36582  . 

36583  . 

36584  . 
36585 
36589 
36590 
36595 
36596 
36597  . 
36838  . 

37765  . 

37766  . 
37785  . 
38207 
38208 
38209 

38210  . 

38211  . 

38212  . 

38213  . 

38214  . 

38215  . 
43235  . 
43237 
43238 
43242 
43259  . 
43752  . 
47133  . 

47140  . 

47141  . 

47142  .. 
53500  .. 
57425  .. 
58545  .. 
56546  .. 
58550  . 

58552  . 

58553  . 

58554  . 
59070  . 
59072  . 
59074  . 
59076  . 
59897  . 

61537  . 

61538  . 

61539  . 

61540  . 
61543  . 
61566 
61567  . 
61863 
61864  . 

61867  . 

61868  . 
63101  . 
63102 
63103 
64449  . 
64517  . 

64680  . 

64681  . 

65780  . 

65781  . 

65782  . 
67912  . 


Descnption 


Insert  tunneled  cv  catti  

Inset  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Repair  tunneled  cv  cath  

Repar  tunneled  cv  cath  

Replace  tunneled  cv  cath 

Replace  tunneled  cv  i^ath  

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath 

Replace  tunneled  cv  cath 

Removal  tunneled  cv  cath  

Removal  tunneled  cv  cath  

Mech  remov  tunneled  cv  cath  .... 
Mecti  remov  tu/ineled  cv  cath  .... 

Reposition  venous  cattieter 

Dist  'evas  ligation,  henx) 

Phlet)  veins — extrem — to  20  

Ptileb  veins — extrem  20+  , 

Llgate  divide;  excise  vetn  

Cryopreserve  stem  cells 

Thaw  preserved  stem  cells  , 

Wash  harvest  stem  cells  , 

T-celi  depletion  o*  harvest  , 

Tumof  cell  deplete  of  harvst  , 

Pbc  depletion  of  haa-est  , 

Platelet  deplete  of  harvest  , 

Volume  deplete  of  harvest  , 

Harvest  stem  cell  concentrte  , 

Uppr  gi  endoscopy,  diagnosis  

Endoscopic  us  exam,  esoph  , 

Uppr  gi  endoscopy  w/us  fn  bx  ..,, 
Uppr  gi  endoscopy  w/us  fn  bx  .... 

Endoscopic  ultrasound  exam  

Nasal/ orogastnc  w/stent  , 

Removal  of  donor  liver  

Partial  removal,  donor  liver  , 

Partial  removal,  donor  liver  

Partial  removal,  donor  liver  

Urethrlys.  transvag  w,  scope  

Laparoscopy.  surg,  colpopexy_- .... 

Laparoscopic  myomectomy  

Laoaro-myomectomy,  complex  ... 
Laparo-asst  vag  hysterectomy  .... 

Laparo-vag  hyst  mcl  to  , 

Laparo-vag  hyst.  complex  , 

Laparo-vag  hyst  w't/o.  compi  , 

Transabdom  amnioinfus  w/  us  ..., 

Umbilical  cora  occlud  w/  us  , 

Fetal  fluid  drainage  w/  us  , 

Fetal  shunt  placement,  w/  us  , 

Fetal  invas  px  w  us  

Removal  of  brain  tissue , 

Removal  of  brain  tissue  , 

Removal  of  brain  tissue  , 

Removal  of  brain  tissue 

Removal  of  brain  tissue   , 

Removal  of  brain  tissue  , 

Incision  of  brain  tissue  

Implant  neuroelectrode  , 

Implant  neuroeiectrde   addl  , 

Implant  neuroelectrode    , 

Implant  neuroeiectrde.  addl  

Removal  of  vertebral  body    

Removal  of  vertebral  txxly    

Remove  vertebral  body  add-on  ... 

N  block  inj.  lumbar  plexus  

N  block  in|,  hypogas  pixs  

Injection  treatment  of  nerve  

Iniection  treatment  ot  nerve  , 

Ocular  reconst.  transplant  

Ocular  reconst.  transplant  

Ocular  reconst.  transplant  

Correction  eyelid  w.  implant  


Physici£in 

work 

RVUs3 


1.81 

5.29 

5.27 

0.67 

3.17 

3.48 

1.30 

3.42 

5.17 

5.22 

1.19 

4.77 

2.26 

3.28 

3.58 

0.75 

1.20 

20.51 

7.31 

9.25 

3.82 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2.38. 

3.97 

5.00 

7.27 

5.17 

0.68 

0.00 

54.69 

67.12 

74.57 

12.14 

15.66 

14.52 

18.89 

14.11 

14.11 

18.89 

18.89 

5.22 

8.95 

5.22 

8.95 

0.00 

24.86 

26.66 

31.90 

29.83 

29.05 

30.82 

35.30 

13.84 

4.47 

22.83 

7.87 

31.82 

31.82 

388 

2.98 

2.19 

2.61 

3.53 

10.19 

17.57 

14.91 

565 


Non-faal- 
ity  PE 
RVUs 


6.77 

40  53 

35.86 

3.35 

7.73 

10.57 

5.88 

1330 

26  69 

13  17 

6.33 

35  52 

2.13 

6,34 

18,94 

4,43 

3.18 

NA 

NA 

NA 

5.16 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

5.12 

NA 

NA 

NA 

NA 

0.26 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.19 

NA 

4.66 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.76 

6.08 

8.81 

NA 

NA 

NA 

20  59 


Facility 
PE  RVUs 


0.58 

2.66 

265 

0.26 

1.77 

2.21 

0.42 

1.85 

278 

2  80 

0,56 

265 

1,42 

1,64 

1  47 

0.50 

0.44 

9.41 

4.56 

5.28 

2.66 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.08 

1.63 

1.99 

2.82 

2.06 

0.26 

0.00 

22.98 

27.70 

30.29 

6.27 

6.76 

7.31 

9.12 

7.44 

7.42 

9.08 

9.38 

2.43 

3.17 

2.43 

3.17 

0.00 

14.63 

15.58 

18.07 

17.69 

16.65 

17.62 

20.98 

9.34 

2.31 

13.98 

4.07 

19.57 

19.57 

2.03 

0.98 

0.89 

1.31 

2.13 

10.04 

13.45 

11.79 

533 


Mal- 
practice 
RVUs 


Non-facil- 
ity total 


Facility 
total 


Global 


0.16 

0.59 

0.59 

0.59 

0.59 

0,59 

0,16 

0,59 

059 

059 

0,16 

0.59 

0.25 

0.41 

0.28 

0.05 

0.07 

2.97 

0,48 

0.48  i 

0.49  - 

0.00  ! 

0.00  , 

0.00  : 

0.00 

0.00  i 

0.00  I 

0.00  1 

0.00  ; 

0.00  ; 

0.16 

0.26  ' 

0  26 

0.35  ♦■- 

0.26  . 

0.02 

0.00 

4.77 

4.77 

4,77 

0.89 

1.73 

1.74 

1.74 

1.73 

1.73 

1.47 

1.47 

0.28 

0.67 

058 

0.67 

0.00 

6.45 

6.45 

7.93 

7.93 

7.32 

6.45 

6.45 

4.76 

1.13 

4.76 

1.20 

5.66 

5.66 

0.76 

0.10 

0.13 

0.18 

0.18 

0.35 

0.35 

0.35 

0.28 


8.74 

2.55  ' 

000 

46.41 

8.54 

010 

41,72 

8.51 

010 

4,61 

1  52 

000 

11,49 

5.53 

010 

14,64 

628 

010 

7,34 

1  88 

000 

17,31 

5,86 

010 

32,45 

854 

010 

18,98 

8,61 

010 

7.68 

1,91 

000 

40,88 

^       8,01 

010 

464 

3  93 

010 

1003 

533 

010 

22,80 

5  33 

000 

5,23 

1  30 

000 

445 

1,71 

000 

NA 

32,89 

090 

NA 

12,35 

090 

NA 

15,01 

090 

9.47 

6.97 

090 

0,00 

0  00 

XXX 

0,00 

0,00 

XXX 

0,00 

0  00 

XXX 

0,00 

000 

XXX 

0,00 

000 

XXX 

000 

0,00 

XXX 

0,00 

000 

XXX 

000 

000 

XXX 

000 

000 

XXX 

7,66 

3,62 

000 

NA 

586 

000 

NA 

7.25 

000 

NA 

1044 

000 

NA 

7  49 

000 

096 

0.96 

000 

000 

000 

XXX 

NA 

82  44 

090 

NA 

99.59 

090 

NA 

109.63 

090 

NA 

19-30 

090 

NA 

24  15 

090 

NA 

23.57 

090 

NA 

29.75 

090 

NA 

?3.28 

090 

NA 

2326 

090 

NA 

29  44 

090 

NA 

29.74 

090 

10,69 

793 

000 

NA 

12  79 

000 

1016 

7  93 

000 

NA 

12.79 

000 

000 

000 

YYY 

NA 

45,94 

090 

NA 

48  69 

090 

NA 

57  90 

090 

NA 

55  45 

090 

NA 

53  02 

090 

NA 

54  89 

090 

NA 

62,73 

090 

NA 

27  94 

090 

NA 

7,91 

777 

NA 

41,57 

090 

NA 

13.14 

777 

NA 

57.05 

090 

NA 

57.05 

090 

NA 

667 

777 

NA 

406 

010 

5,08 

3,21 

000 

8,87 

4.10 

010 

12,52 

584 

010 

NA 

20  58 

090 

NA 

31.37 

090 

NA 

27  05 

090 

26.52 

11.26 

090 

CPT  codes  and  descriptions  only  are  copyngh!  2002  Amencan  MeCica,  Association.  All  Rights  Resented  Applicable  FARS/DFARS  Apply 
'Copynghl  2003  American  Dental  Association  All  rights  reserved 
^  -IrKlicates  RVUs  are  not  used  for  Medicare  payment 
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Addendum  C— Codes  With  Interim  RVUs— Continued 


CPTV 


HCPCS^      ^'^^      Status 


68371 
70557 
70558 
70559 
75901 
75902 
75998 
76082 
76083 
76514 
76937 
78800 
78801 
78802 
78803 
7880'! 
79100 
79400 
79403 
85396 
88112 
88342 
8835S 
88361 
91110 
93784 
93786 
93788 
93790 
95990 
95991  . 

96110  . 

96111  . 
97537  . 
97755  . 
G0308 
G0309 
G0310 
G0311 
G0312 
G0313 
G0314 
G0315 
G0316 
G0317 
G0318 
G0319 
G0320 
G0321 
G0322 
G0323 
G0324 
G0325 
G0326 
G0327 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


26 

26 
26 
26 
26 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descnptlon 


Harvest  eye  tissue,  alograft  

Mn  brain  w/o  dye , 

Mn  brain  w/  dye 

Mri  brain  w/o  &  w  dye  

Remove  cva  device  obstruct 

Remove  cva  lumen  obstruct  

Fluoroguide  for  vein  device  

Computer  mammogram  add-on  .. 
Computer  mammogram  add-on  .. 

Ectio  exam  of  eye.  thickness  

Us  guide,  vascular  access  

Tumor  imaging,  limited  area  

Tunrtor  Imaging ,  mult  areas  

Tumor  imaging,  whole  body 

Tumor  imaging  (3D)   

Tumor  imaging,  whole  txxJy  

Hematopoetic  nuclear  tfierapy  .... 

Nonhemato  nuclear  therapy 

Hematopoetic  nuclear  therapy  .... 

Clotting  assay,  whole  blood  

Cytopatti   cell  enhance  tech  

immunohistochemistry 

Analysis,  tumor  

Immunohistochemistry.  tumor  

Gi  tract  capsule  endoscopy 

Ambulatory  BP  monitonng  

Ambulatory  BP  recording  

Ambulatory  BP  analysis  

Review  repot  BP  recording  

Spin.'brain  pump  'efil  &  main  

Spin'brain  pump  refil  &  main 

Developmental  test,  iim  

Developmental  test,  extend 

Community/work  reintegration 

Assistive  technology  assess  

ESRD  related  svc  4+mo<2yrs 

ESRD  related  svc  2-3mo<2yfs  ... 

ESRD  related  svc  1  visit<2yr  

ESRD  related  svs  4+mo  2-1  lyr  . 
ESRD  relate  svs  2-3  mo  2-1 1y  . 
ESRD  related  svs  1  mon  2-1 1y  . 
ESRD  related  svs  4+  mo  12-19  . 
ESRD  related  svs  2-3mo  12-19 

ESRD  relate  svs  1  vist  12-19  

ESRD  related  svs  4+mo  20+yrs  .. 
ESRD  related  svs  2-3  mo  20+y  .. 

ESRD  related  svs  1  visit  20+  

ESRD  related  svs  home  undef2  .. 
ESRD  related  svs  home  mo<2ys 
ESRD  relate  svs  home  mo12-19 
ESRD  related  svs  home  mo  20+ 
ESRD  related  svs  home/dy<2y  .... 

ESRD  relate  home/dy  2-1 1  yr  

ESRD  relate  home/dy  12-19y  

ESRD  relate  home/dy  20+yrs  


Physician 

work 

RVUs3 


'OPT  codes  and 
^^ Copyright  2003 
3+lndicates  RVU 


4.87 
2.88 
3.18 
3.18 
049 
0.39 
0.38 
0.06 
0.06 
0.17 
0.30 
0.66 
0.79 
0.86 
1.08 
1.06 
1.31 
1.95 
2.24 
0.37 
1.17 
0.85 
2.80 
0.93 
3.63 
0.17 
0.00 
0.00 
0.17 
0.00 
0.77 
0.00 
2.59 
0.45 
0.62 
12.69 
10.57 
8.45 
9.68 
8.07 
6.46 
8.24 
6.87 
5.50 
5.07 
4.23 
3.38 
10.57 
6.87 
8.07 
4.23 
035 
023 
0.27 
0.14 


Non-facil- 
ity PE 
RVUs 


Factlrty 
PE  RVUs 


I       Mal- 
practice 
I      RVUs 


NA 
0.99 
1.09 
1  09 
0.16 
0.13 
0.13 
0.02 
0.02 
0.08 
0.10 
0.22 
0.27 
0.30 
0.39 
0.38 
0.47 
0.67 
0.91 

NA 
0.53 
0.38 
1.24 
0.42 
1.31 
0.97 
0.90 
0.51 
0.06 
1.49 
1.49 
0.18 
1.07 
0.27 
0.29 
8.58 
7.13 
5.72 
4.74 
3.94 
3.16 
4.45 
3-69 
2.96 
2.88 
2.39 
1.92 
7.13 
3.69 
3.94 
2.39 
0.24 
0.12 
0.13 
0.08 


descnptions  only  are  copynght  2003  Amencan  Medical  Association  All  Rights 
Amencan  Dental  Association,  All  nghts  reserved. 
Is  are  not  used  for  Medicare  payment. 


4.66  ! 

0.99  I 

1.09  I 

1.09 

0.16 

0.13 

0.13 

0.02 

0.02 

0.08 

0.10 

0.22 

0.27 

0.30 

0.39 

0.38 

0.47 

0.67 

0.91 

0.17 

0.53 

0.38 

1.24 

0.42 

1.31 

0.97 

NA 

NA 
0.06 

NA 
0.19 

NA 

NA 

NA 

NA 
8.58 
7.13 
5.72 
4.74 
3.94 
3.16 
4.45 
3.69 
2.96 
2.88 
2.39 
1.92 
7.13 
369 
3.94 
2.39 
0.24 
0.12 
0.13 
0.08 


Non-facil- 
ity total 


Facility 
total 


0.20 

0.08 

0.10 

0.12 

0.02 

0.02 

0.05 

0.01 

0.01 

0.01 

0.05 

0.04 

0.04 

0.04 

0.05 

004 

0.06 

0.10 

0.10 

004 

0.06 

0.04 

0.12 

0.12 

0.02 

0.02 

0.01 

0.01 

0.01 

006 

0.06 

0.18 

0.18 

0.01 

0.02 

0.42 

0.36 

0.28 

0.34 

0.29 

0.22 

0.26 

0.23 

0.17 

0.17 

0.14 

0.11 

0.36 

0.23 

0.29 

0.14 

0.01 

0.01 

0.01 

0.01 


NA 

395 

4.37 

4.39 

0.67 

0.54 

0.56 

0.09 

0.09 

0.26 

0.45 

0.92 

1.10 

1.20 

1  52 

1  48 

1.84 

2.72 

3.25 

NA 

1  76 

1.27 

416 

1.47 

4.96 

1.16 

0.91 

0.52 

0.24 

1.55 

2.32 

0.36 

3.84 

0.73 

0.93 

21.69 

18.06 

14.45 

14.76 

1230 

9.84 

12.95 

10  79 

863 

8  12 

6.76 

541 

13.06 

1079 

1230 

676 

0.60 

036 

0.41 

0.23 


Resen/ed  Applicable  faRS/DFARS  Appfy. 


9.73 

3.95 

4.37 

4.39 

0.67 

0.54 

0.56 

0.09 

0.09 

0.26 

045 

0.92 

1  10 

1.20 

1.52 

1.48 

1.84 

2.72 

3.25 

0.58 

1.76 

1.27 

4.16 

1.47 

4.96 

1.16 

NA 

NA 

0.24 

NA 

1.02 

NA 

NA 

NA 

NA 

21.69 

18.06 

14.45 

14  76 

12.30 

984 

12.95 

10.79 

8  63 

8.12 

6.76 

5.41 

18.06 

10.79 

12.30 

6.76 

0.60 

0.36 

0.41 

0.23 


ADDENDUM  D.— 2004  GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY 


Global 


010 
xxx 

XXX 

xxx 
yxx 
xxx 

ZZ2 

zzz 
zzz 
xxx 
zzz 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 


Carrier  No 


00510 
00831 

00832 
00520 
31146 
31146 
31140 
31140 


Locality 
No. 


Locality  name 


Work 


Practice 
expense 


Mal- 
practice 


00 
01 
00 
13 
26 
18 
03 
07 


Alabama 

Alaska  

Arizona 

Arkansas  

Anaheirr.  Santa  Ana 

Los  Angeles.  CA 

Marin/Napa  Solano,  CA 
Oakland  Berkeley  CA  . 


CA 


0.978 

0.870 

0.779 

1.064 

1.172 

1.126 

0.994 

0.978 

1.090 

0.953 

0.847 

0.389 

1.037 

1.184 

0.955 

1.056 

1.139 

0955 

1.015 

1.248 

0  669 

1.041  1 

1.235 

0  669 

Payment  locality  sen/iced  by  two  earners 
iin  budg°e?'n'eS:^'"''  °''^'  '"'  "^^  ""^^'^  ^''  *°''  '"^  '"'"^  ^'^"^  ^''^'^  *"'  ^  "P^**^  «  P««  °'  =  "x"^'-  20«  '»9ulatK>o.  Malpract^e  GPC.  scaled  by  1.0021  to 
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Addendum  D.— 2004  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Garner  No 


Locality 

No 


Locality  name 


nrtf 

Practice 

Mal- 

expense 

practice 

1.068 

1.458 

0.669 

1.048 

1  432 

663 

1.063 

1  380 

0622 

1.028 

1.125 

0,763 

1.007 

1  034 

0,740 

1.007 

1,034 

0,740 

0.985 

0.992 

0,821 

1.050 

1.156 

0,933 

1.019 

1.035 

0,802 

1.050 

1,166 

0,917 

0  996 

1.018 

1,790 

1.015 

1,052 

2  399 

0.975 

0  946 

1,268 

1.006 

1  059 

0,951 

0.970 

0,892 

0,951 

0.997 

1  124 

0,817 

0.960 

0881 

0,478 

1.028 

1  092 

1,832 

0.988 

0,924 

1,720 

1.006 

1  071 

1,648 

0.964 

0  889 

1  175 

0.981 

0  922 

0  459 

0.959 

0876 

0  593 

0.963 

0,895 

0  738 

0.963 

0  895 

0  738 

0.970 

0,866 

0,875 

0.998 

0,945 

1,240 

0.968 

0870 

1  066 

0.979 

0,999 

0652 

0.961 

0,910 

0,652 

1.021 

1.038 

0931 

0.984 

0972 

0  757 

1.041 

1.239 

0  803 

1.010 

1.129 

0803 

1,043 

1,038 

2  741 

0.997 

0938 

1,545 

0.990 

0  974 

0,431 

0.957 

0,837 

0,750 

0.988 

0  967 

0896 

0.994 

0,938 

0,893 

0  946 

0,825 

0,842 

0.946 

0,825 

0,842 

0.950 

0876 

0,815 

0.948 

0,877 

0.442 

1.005 

1,039 

1  138 

0.986 

1,030 

0  883 

1.058 

1,193 

0,916 

1.029 

1,110 

0,916 

0.973 

0  900 

0,898 

1.094 

1,351 

1  586 

1.068 

1,251 

1,869 

1.011 

1,075 

1,221 

1.058 

1  228 

1.791 

0.998 

0,944 

0  720 

0.970 

0,931 

0,618 

0.950 

0  880 

0,630 

0.988 

0  944 

0  967 

0.963 

0,876 

0413 

0.996 

1,049 

0  438 

0.961 

0,933 

0  438 

1.023 

1,092 

1  400 

0.989 

0929 

0,790 

0.881 

0,712 

0,268 

1.017 

1  065 

0,896 

0.974 

0-904 

0,336 

0.935 

0  878 

0  385 

0.975 

0  900 

0.612 

31140 
31140 

31140 
31146 
31146 
31140 
00824 
00591 
00902 
00903 
00590 
00590 
00590 
00511 
00511 
00833 
05130 
00952 
00952 
00952 
00952 
00630 
00826 
00650 
00740 
00660 
00528 
00528 
31142 
31142 
00901 
00901 
31143 
31143 
00953 
00953 
00954 
00512 
00740 
00523 
00740 
00523 
00751 
00655 
00834 
31  144 
00805 
00805 
00521 
00803 
00803 
00803 
14330 
00801 
05535 
00820 
00883 
00522 
00835 
00835 
00865 
00865 
00973 
00870 
00880 
00820 
05440 


05 

06 
09 
17 
99 
99 
01 
00 
01 
01 
03 
04 
99 
01 
99 
01 
00 
16 
12 
15 
99 
00 
00 
00 
04 
00 
01 
99 
03 
99 
01 
99 
01 
99 
01 
99 
00 
00 
02 
01 
99 
99 
01 
00 
00 
40 
01 
99 
05 
01 
02 
03 
04 
99 
00 
01 
00 
00 
01 
99 
01 
99 
20 
01 
01 
02 
35 


MD 


San  Francisco,  CA  .... 

San  Mateo   CA  

Santa  Clara,  CA  

Ventura.  CA  

Rest  of  California'  

Rest  of  California*  ..„. 

Colorado  

Connecticut 

Delaware   

DC  -  MDVA  Suburbs 
Fort  Lauderdale,  FL  ... 

Miami.  FL  

Rest  of  Florida  

Atlanta.  GA  

Rest  of  Georgia  

Hawaii  Guam  

Idaho  

Chicago.  IL  

East  St.  Louis,  IL  

Suburban  Chicago,  IL 

Rest  of  Illinois  

Indiana  

Iowa      

Kansas'  

Kansas*  

Kentucky  ;... 

New  Orleans,  LA  

Rest  of  Louisiana 

Southern  Maine  

Rest  of  Maine  

Baltimore  Surr  Cntys 

Rest  of  Maryland  

Metropolitan  Boston 

Rest  of  Massachusetts  

Detroit.  Ml    „ 

Rest  of  Michigan 

Minnesota  r. 

Mississippi  

Metropolitan  Kansas  City,  MO  .. 

Metropolitan  St.  Louis,  MO 

Res*  of  Missouri* 

Rest  of  Missouri*  

Montana  

Nebraska  

Nevada   

New  Hampshire  „ 

Northern  NJ  „., 

Rest  of  New  Jersey  

New  Mexico  ; 

Manhattan,  NY 

Nye  Suburbs/Long  I..  NY 

Poughkpsie  N  Nye  Suburbs,  NY 

Queens,  NY  

Rest  of  New  York  \. 

North  Carolina  

North  Dakota  ™ 

Ohio  

Oklahoma  

Portland.  OR  ; 

Rest  of  Oregon  

Metropolitan  Philadelphia,  PA  ... 

Rest  of  Pennsylvania 

Puerto  Rico  

Rhode  Island  

South  Carolina  , 

South  Dakota , 

Tennessee  ". 


Payment  locarrty  serviced  by  two  carriers 

Note  Only  malpractice  GPCI  has  been  updated.  The  viork  and  practk:e « 
reta,n  budget  neutrality 


ex)  ense  GPCIs  will  be  updated  as  part  of  a  mid-year.  2004  regulation  Malpractice  GPCi  scaled  by  1  0021  to 
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ADDENDUM  D.-2004  GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY-Contmued 


Carrier  No. 


Locality 
No. 


00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00910 
31145 
00973 
00904 
00836 
00836 
00884 
00951 
00825 


Localitv  name 


31  Austin,  TX  

20  Beaumont.  TX 

09  Brazona.  TX 

11  Dallas.  TX  

28  Fort  Worth.  TX  

15  Galveston.  TX  

18  Houston.  TX    

99  Rest  of  Texas  

09  Utah  

50  Vermont  

50  Virgin  Islands    

00  Virginia  

02  Seattle  iKing  Cnty:   WA 

99  Rest  of  Washington  

16  West  Virginia    

00  Wisconsin   

21  Wyoming  


Work 


0.986 
0.992 
0.992 
1.010 
0.987 
0.988 
1.020 
0.966 
0.976 
0.973 
0.965 
0.984 
1.005 
0.981 
0.963 
0.981 
0.967 


P'd."-:e           Mai- 
expense        practice 
■ — I 


0.996 
0.890 
0.978 
1.065 
0.981 
0.969 
1.007 
0.880 
0.941 
0986 
1.023 
0.938 
1-100 
0.972 
0.850 
0.929 
0.895 


0.922 
1.318 
1  318 
0996 
0.996 
1.318 
1  316 
1.047 
0  653 
0  527 
'  003 
0  540 
0  803 
0  803 
'•  462 
0  865 
0.970 


raymeni  locality  serviced  by  two  earners  ~ 

SS'budge't  SrSSr  '"'  "^^  "'^'*'   "^  ""^  ""'  ""^  ^""^  "^^'^  ""'  '^  "^^  as  par,  of  a  mrd-year.  2004  reguUit^n    Ma.prac.ce  GPC, 


scaled  by  i  0021  to 


ADDENDUM  E.— 2005  Geographic  Prac-ice  Cost  indices  bv  medicare  Carrier  and  Locality 


Carrie'-  No 


-ocality 
No. 


Locality  name 


00510 

00831 

00832 

00520 

31146 

31146 

31140 

31140 

31140 

31140 

31140 

31146 

31146 

31140 

00824 

00591 

00902 

00903 

00590 

00590 

00590 

00511 

00511 

00833 

05130 

00952 

00952 

00952 

00952 

00630 

00826 

00650 

00740 

00660 

00528 

00528 

31142 

31142 

00901 

00901 

31143  . 


00 

01 

00 

13 

26 

18 

03 

07 

05 

06 

09 

17 

99 

99 

01 

00 

01 

01 

03 

04 

99 

01 

99 

01 

00 

16 

12 

15 

99 

00 

00 

00 

04 

00 

01 

99 

03 

99 

01 

99 

01 


Alabama 

Alaska  

Anzona   

Arkansas  

Anaheim  Santa  Ana,  CA 

Los  Angeles.  CA 

Mann  Napa  Solano  CA 
Oaklana  Berkeley  CA  .. 

San  Francisco  CA  , 

San  Mateo  CA 

Santa  Clara.  CA  , 

Ventura.  CA  , 

Rest  of  California*  , 

Rest  of  California*  , 

Colorado 

Connecticut 

Delaware 

DC  -  MD  VA  Suburbs 

Fol  Lauderdale,  FL 

Miami    FL 

Rest  of  Flonda  

Atlanta.  GA        

Rest  of  Georgia  

Hawaii  Guam  

Idaho  

Chicago,  IL  '. 

East  St  Louis.  IL  , 

Suburban  Chicago,  IL 

Rest  of  Illinois  

Indiana  

iowa  

Kansas* 

Kansas*  

Kentucky    

New  Orleans   LA  

Rest  of  Louisiana 

Southern  Maine  

Rest  of  Maine     

Baltimore  Sur'   Cntys,  MD 

Rest  of  Maryland  

Metropolitan  Boston 


Work 


0.978 

1.064 

0.994 

0.953 

1.037 

1.056 

1.015 

1.041 

1.068 

1.048 

1.063 

1.028 

1.007 

1.007 

0.985 

1.050 

1.019 

1.050 

0.996 

1.015 

0.975 

1.006 

0.970 

0.997 

0.960 

1.028 

0.988 

1.006 

0.964 

0.981 

0.959 

0.963 

0963 

0.970 

0.998 

0.968 

0.979 

0.961 

1  021 

0.984 

1.041 


Practice 
expense 


Mal- 
practice 


0.870 

1.172 

0.978 

0.847 

1.184 

1.139 

1.248 

1.235 

1.458 

1.432 

1.380 

1.125 

1.034 

1.034 

0.992 

1  156 

1.035 

1.166 

1.018 

1.052 

0.946 

1.059 

0.892 

1.124 

0.881 

1.092 

0.924 

1.071 

0.889 

0.922 

0.876 

0.895 

0.895 

0.866 

0.945 

0.870 

0.999 

0.910 

1.038 

0.972 

1.239 


0  752 
1.029 
1.069 
0438 
0.954 
0.954 
0651 
0.651 
0651 
0  639 
0604 
0744 
0.733 
0.733 
0.803 
0.900 
0.892 

0  926 

1  703 

2  269 
1.272 
0.966 
0  966 
0800 

0  459 
1.867 

1  750 
1  652 
1193 
0436 
0.589 
0.721 
0.721 
0.873 
1  197 
1  058 
0.637 
0.637 
0  947 
0.760 
0823 


Payment  locality  serviced  by  two  carriers 
retain  S!fd^?'nZt^;^'"'^  °''^'  ""'  '^"  ^^^'^  ^"^  '^*  ^"^  ^'^"^^  ^-^^"^  ^P'^'*  "'"  ^  "''^^  ^  P^"  °'  ^  '^"'■y^'-  2004  regu.a.«,n  MaipraCK^  GPCI  scaled  by  1 .0021  to 
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Addendum  E.— 2005  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier  No. 


Locality 
No. 


1- 


Locality  name 


31143 
00953 
00953 
00954 
00512 
00740 
00523 
00740 
00523 
00751 
00655 
00834 
31144 
00805 
00805 
00521 
00803 
00803 
00803 
14330 
00801 
05535 
00820 
00883 
00522 
00835 
00835 
00865 
00865 
00973 
00870 
00880 
00820 
05440 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00910 
31145 
00973 
00904 
00836 
00336 
00884 
00951 
00825 


99 
01 
99 
00 
00 
02 
01 
99 
99 

'  01 
00 
00 
40 
01 
99 
05 
01 
02 
03 
04 
99 
00 
01 
00 
00 
01 

'  99 
01 
99 
20 
-01 
01 
02 
35 
31 
20 
09 
11 
28 
15 
18 
99 
09 
50 
50 
00 
02 
99 
16 
00 
21 


Rest  of  Massachusetts  

Detroit,  Ml 

Rest  of  Michigan 

Minnesota    

Mississippi    

Metropolitan  Kansas  City,  MO 

MetroDolitan  St.  Louis,  MO  .... 

Rest  of  Missouri'  

Rest  of  Missoun* 

Montana , 

Nebraska  , 

Nevada  

New  Hampshire 

Northem  NJ  

Rest  of  New  Jersey  , 

New  Mexico  , 

Manhattan.  NY , 

Nye  Suburbs/Long  I.,  NY 

Poughkpsie'N  Nye  Suburbs,  NY 

Queens,  NY  

Rest  of  New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  '. 

Portland.  OR 

Rest  of  Oregon  

Metropolitan  Philadelphia,  PA 

Rest  of  Pennsylvania 

Puerto  Rico  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Austin.  TX  

Beaumont,  TX , 

Brazona,  TX 

Dallas.  TX  

!  Fort  Worth,  TX 

Galveston,  TX 

Houston,  TX ; 

Rest  of  Texas  

Utah  

Vermont  , 

Virgin  Islands 

Virginia 

Seattle  (King  Cnty),  WA  

Rest  of  Washington  

West  Virginia  

Wisconsin  

',  Wyoming 


Payment  locality  serviced  by 
Note   Only  malpractice  GPCI 
retain  budget  neutrality 


two  earners, 
has  been  updated   The  work  and  practice 


Work 


Practice 
expense 


Mal- 
practice 


1.010 

1  129 

0823 

1.043 

1.038 

2  744 

0.997 

0.938 

1.518 

0.990 

0.974 

0  410 

0.957 

0  837 

0  722 

0.988 

0  967 

0  946 

0.994 

0  938 

0941 

0.946 

0.825 

0  892 

0.946 

0.825 

0  892 

0.950 

0.876 

0.9O4 

0.948 

0.877 

0.454 

1.005 

1.039 

1.068 

0.986 

1.030 

0.942 

1.058 

1.193 

0.973 

1.029 

1.110 

0.973 

0.973 

0.900 

0.895 

1.094 

1.351 

1.504 

1.068 

1.251 

1.785 

1,011 

1.075 

1.167 

1.058 

1.228 

1.710 

0.998 

0.944 

0.677 

0.970 

0  931 

0,640 

0-950 

0  880 

0602 

0.988 

0.944 

0.976 

0  968 

0.876 

0.382 

0.996 

1.049 

0  441 

0.961 

0.933 

0.441 

1.023 

1.092 

1.386 

0989 

0.929 

0  806 

0.881 

0.712 

0.261 

1.017 

1.065 

0909 

0  974 

0.904 

0.394 

0.935 

0.878 

0,365 

0975 

0900 

0631 

0-986 

0.996 

0.986 

0.992 

0.890 

1.298 

0.992 

0.978 

1  298 

1.010 

1.065 

1.061 

0-987 

0.981 

1.061 

0.988 

0.969 

1.298 

1.020 

1  007 

1.297 

0.966 

0.880 

1  138 

0.976 

0.941 

0  662 

0.973 

0.986 

0.514 

0.965 

1.023 

1.003 

0.984 

0.938 

0.579 

1.005 

1.100 

0819 

0.981 

0.972 

0.819 

0.963 

0.850 

1  547 

0.981 

0.929 

0.790 

0.967 

0.895 

0.935 

sxpense  GPCIs  will  be  updated  as  part  ot  a  mid-year.  2004  regulation    Malpractice  GPCI  scaled  by  1,0021  to 


AddenOl>m     F.— Updated     List    of 

CPT1  HCPCS  CODES  USED  TO  DE- 
SCRIBE Certain  Designated 
Health  Services  Under  the  Phy- 
sician Self-Referral  Provisions 
(Section  1877  of  the  Social  Se- 
curity Act) 

CLINICAL  LABORATORY  SERVICES 

INCLUDE  CP"  codes  *or  aH  ciinical  iaDo-ator>  serv- 
ices in  the  TOOOC'  senes.  except  EXCLUDE  CPT 
codes  for  the  following  blood  component  collec- 
tion ser«ces: 

..- Autologous  blood  process 


ADDENDUM  F.— Updated  List  of 
CPT  V'HCPCS  Codes  Used  to  De- 
scribe Certain  Designated 
Health  Services  Under  the  Phy- 
sician Self-Referral  Provisions 
(Section  1877  of  the  Social  Se- 
curity Act)— Continued 

86891     Autologous  blood,  op  salvage 

86927     Plasma,  fresh  frozen 

86930    .- Frozen  blood  prep 

86931      Frozen  blood  thaw 

86932     Frozen  Wood  freeze/thaw 

86945  Blood  productirraoiation 

86950  Leukacyte  t.ransfusion 


Federal 


Register 


Addendum  F— Updated  List  of 
CPTV'HCPCS  Codes  Used  to  De- 
scribe Certain  Designated 
Health  Services  Under  the  Phy- 
sician Self-Peferral  Provisions 
ISection  1877  OF  the  Social  Se- 
curity Act)— Continued 

86965  Pooling  blood  platelets 

86985  Split  blood  or  products 

INCLUDE  the  following  CPT  and  HCPCS  level  2 
codes  for  other  clinical  laboratory  services: 

0010T  TB  test,  gamma  interferon 

0023T  Phenotype  drug  test,  hiv  1 

0026T  Measure  remnant  lipoproteins 

0030T  Antiprothrombin  antibody 

0041T  Detect  ur  infect  agnt  w/cpas 

0043T  Co  expired  gas  analysis 

0058T  Cryopreseryation.  ovary  tiss 

0059T  Cryopreservation.  oocyte 

G0001    Drawing  blood  for  specimen 

G0027  Semen  analysis 

G0103  Psa.  total  screening 

G0107  CA  screen;  fecal  blood  test 

G0123  ....; Screen  cerv/vag  thin  layer 

G0124  Screen  c/v  thin  layer  by  MD 

G0141    Scr  c/v  cyio.autosys  and  md 

G0143 Scr  c/v  cyto.thinlayer.rescr 

G0144   Scr  c/v  cyto.thinlayer.rescr 

G0145  Scr  c/v  cyto.thinlayer.rescr 

G0147  Scr  c/v  cyto.  automated  sys 

G0148  Scr  c/v  cyto,  autosys.  rescr 

G0306  CBC/ditfwbc  w/o  platelet 

G0307  CBC  without  platelet 

P2028  Cephalin  floculation  test 

P2029  Congo  red  blood  test 

P2033    Blood  thymol  turbidity 

P2038  Blood  mucoprotein 

P3000 Screen  pap  by  tech  w  md  supv 

P3001  Screening  pap  smear  by  phys 

P9612 Cathetenze  for  unne  spec 

P9615  Unne  specimen  collect  mult 

001 11    Wet  mounts/ w  preparations 

Q0112  Potassium  hydroxide  preps 

Q0113  Pinworm  examinations 

CX)114  Fem  test 

O0"5  Post-coital  mucous  exam 
PHYSICAL    THERAPY.    OCCUPATIONAL    THER- 
APY. AND  SPEECH-LANGUAGE  PATHOLOGY 
SERVICES 

INCLUDE  the  following  OPT  codes  for  the  physical 
therapy  occupational  therapy/speech-language 
pathology  seri/ices  in  the  97000  series: 

97001   R  evaluation 

97002  Px  re-evaluation 

97003  Ot  evaluation 

97004  Ot  re-evaluation 

97010  Hot  or  cold  packs  therapy 

97012  Mechanical  traction  therapy 

97016  Vasopneumatic  device  therapy 

97018  Paraffin  bath  therapy 

97020  Microwave  therapy 

97022  Whirlpool  therapy 

97024  Diathermy  treatment 

97026 infrared  therapy 

97028  ...-. Ultraviolet  therapy 

97032  Electrical  stimulation 

97033 Electnc  current  therapy 

97034  Contrast  bath  therapy 

97035  Ultrasound  therapy 

97036  Hyorotherapy 

97039  Physical  therapy  treatment 

97110  Therapeutic  exercises 

97112  Neu'omuscula' reeducation 

97113  Aquatic  therapy  exercises 

97116  Gai;  i-aming  iherapy 

97124  Massage  therapy 

9^139  Physical  medicine  procedure 

97140  Manual  therapy 

97150  Group  therapeutic  p'ocedu'es 

97504  _ Orthotic  training 

97520  Prosthetic  training 


Vol.  68,  \o.  216 'Friday.  November 


:0n,-^  'Rules 


ann 


Regulations 


63393 


Addendum  F— updated  List  of 
CPT  1  HCPCS  Codes  Used  to  De- 
scribe Certain  Designated 
Health  Services  Under  the  Phy- 
sician Self-Referral  Provisions 
(Section  1877  of  the  Social  Se- 
curity Act)— Continued 

97530 Therapeutic  actrvities 

97532  Cognitive  skills  development 

97533 Sensory  integration 

97535  Self  care  mngment  training 

97537  Community/wor1<  reintegration 

97542    Wheelchair  mngment  training 

97545  Work  hardening 

97546  Work  hardening  add-on 

97703 Prosthetic  checkout 

97750 Physical  pertonnance  test 

97755  Assistive  technology  assess 

97799  Physical  medicine  procedure 

INCLUDE  CPT  codes  for  physical  therapy/occupa- 
tional therapy/speech-language  pathology  serv- 
ices not  in  the  97000  senes: 

64550  Apply  neurostimulator 

90901  Biofeedback  tram  any  meth 

90911  ^..  Biofeedback  pen/uro/rectal 

92506  Speech/heanng  evaluation 

92507  Speech/heanng  therapy 

92508  Speech/heanng  therapy 

92526  Oral  function  therapy 

92597  Oral  speech  device  eval 

92601   Cochlear  impit  f/up  exam  <  7 

92602  Reprogram  cochlear  impIt  <  7 

92603  Cochlear  impIt  f/up  exam  7  > 

92604  Reprogram  cochlear  impIt  7  > 

92607  Ex  for  speech  device  rx.  ihr 

92608  Ex  for  speech  device  rx  addl 

92609  Use  of  speech  device  service 

92610  Evaluate  swallowing  function 

92611  Motion  fluoroscopy/swallow 

92612  Endoscopy  swallow  tst  (fees) 

92614  Laryngoscopic  sensory  test 

92616  Fees  w/laryngeal  sense  test 

93797  Cardiac  rehab 

93798  Cardiac  rehab/monitor 

94667  Chest  wall  manipulation 

94668  Chest  wall  manipulation 

94762  Measure  blood  oxygen  level 

95831  Limb  muscle  testing,  manual 

95832  Hand  muscle  testing,  manual 

95833  Body  muscle  testing,  manual 

95834  Body  muscle  testing,  manual 

95851    —     Range  of  motion  measure- 

ments 

95852  ....>. Range  of  motion  measure- 

ments 

96000  Motion  analysis.  video/3d 

96001   Motion  test  w/ft  press  meas 

96002  Dynamic  surface  emg 

96003  Dynamic  fine  wire  emg 

96105  Assessment  of  aphasia 

96110  Developmental  test,  lim 

96111  Developmental  test,  extend 

96115  Neurobehavior  status  exam 

0029T  Magnetic  tx  for  incontinence 

INCLUDE  HCPCS  level  2  codes  for  the  following 

physical  therapy/occupational  therapy/speech-lan- 
guage pathology  services: 

G0279  Excorp  shock  u.  elbow  epi 

G0280  Excorp  shock  tx  other  than 

G0281    Elec  slim  unattend  for  press 

G0283  Elec  stim  other  than  wound 

RADIOLOGY  AND  CERTAIN  OTHER  IMAGING 
SERVICES 

INCLUDE  the  following  codes  in  the  CPT  70000  se- 
nes: 

70100  X-ray  exam  of  )avv 

70110  ;.,.  X-ray  exam  of  law 

70120  X-ray  exam  of  mastoids 

70130 X-ray  exam  of  mastoids 

70134  X-ray  exam  of  middle  ear 

70140  X-ray  exam  of  facial  t>ones 

70150  X-ray  exam  of  facial  bones 
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70160  X-ray  exam  of  nasal  bones 

70150  X-ray  exam  of  eye  sockets 

70200  X-ray  exam  of  eye  sockets 

70210  • X-ray  exam  of  sinuses 

70220  ._..„ X-ray  exam  of  sinuses 

70240  ._... X-ray  exam,  pituitary  saddle 

70250  X-ray  exam  of  skull 

70260  X-ray  exam  of  skull 

70300  X-ray  exam  of  teeth 

70310  „ ■„,  X-ray  exam  of  teeth 

70320  Full  mouth  x-ray  of  teeth 

70328  X-ray  exam  of  jaw  joint 

70330  X-ray  exam  of  )aw  joints 

70336  Magnetic  image,  jaw  joint 

70350  X-ray  head  for  orlhodontia 

70355  ...., Panoramic  x-ray  of  jaws 

70360  .„ X-ray  exam  of  neck 

70370  Throat  x-ray  &  fluoroscopy 

70371  Speech  evaluation  complex 

70380  „ X-ray  exam  of  salivary  gland 

70450 Ct  heaa'brain  w/o  aye 

70460  Ct  head/brain  w/dye 

70470  _ Ct  head/brain  w,'o  &  w/  dye 

70480  Ct  orbit/ear/tossa  w/o  dye 

70481   Ct  orbit/ear/fossa  w/dye 

70482  Ct  ofbifear.fossa  w/o&w  dye 

70486  Ct  maxilkDfacial  w/o  dye 

70487  Ct  maxillofacial  w/dye 

70488  Ct  maxillofacial  w/o  &  w  dye 

70490  ., Ct  soft  tissue  neck  w/o  dye 

70491  Ct  soft  tissue  neck  w/dye 

70492  Ct  sft  tsue  nek  w/o  &  w/dye 

70496  Ct  angiography,  head 

70498  Ct  angiography,  neck 

70540  Mn  orbit/face/neck  w/o  dye 

70542  Mn  orbilface/neck  w/dye 

70543  Mn  orbt/fac'nck  w/o  a  w  dye 

70544  Mr  angiography  head  w/o  dye 

70545  Mr  angiography  head  w/dye 

70546  Mr  angiograph  head  w/o&w  dye 

70547  Mr  angiography  neck  w/o  dye 

70548  ..,.     Mr  angiography  neck  w/dye 

70549  Mr  angiograph  neck  w/o&w  dye 

70551  Mn  brain  w/o  dye 

70552  Mn  brain  w/  dye 

70553  Mn  brain  w/o  &  w/  dye 

71010  Chest  x-ray 

71015  Chest  x-ray 

71020  Chest  x-ray 

71021   Chest  x-ray 

71022  ,...    Chest  x-ray 

71023  Chest  x-ray  and  fluoroscopy 

71030  Chest  x-ray 

71034  Chest  x-ray  and  fluoroscopy 

71035  Chest  x-ray 

71100  X-ray  exam  of  ribs 

71101    X-ray  exam  of  nbs/chest 

71110  „ X-ray  exam  of  nbs 

7111T  X-ray  exam  of  nbs-' chest 

71120  X-ray  exam  of  breastbone 

71130  X-ray  exam  of  breastbone 

71250  Ct  thorax  w/o  dye 

71260  Ct  thorax  w/dye 

71270  Ct  thorax  w/o  &  w/  dye 

71275  „ Ct  angiography   chest 

71550  Mn  chest  w/o  dye 

71551   Mn  chest  w/dye 

71552  Mn  chest  w/o  S  w/dye 

71555  Mn  angio  chest  w  or  w/o  dye 

72010  X-ray  exam  of  spine 

72020  X-ray  exam  of  spine 

72040  X-ray  exam  of  neck  spine 

72050  X-ray  exam  of  neck  spine 

72052  X-ray  5xam  of  neck  spine 

72069    X-ray  exam  of  trunk  spine 
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72070  X-ray  exam  of  thoracic  spine 

72072  X-ray  exam  of  thoracic  spine 

72074 X-ray  exam  of  thoracic  spine 

72080  X-ray  exam  of  trunk  spine 

72090  X-ray  exam  of  trunk  spine 

72100  X-ray  exam  of  lower  spine 

72110  X-ray  exam  of  lower  spine 

721 14  X-ray  exam  of  lower  spine 

72120  X-ray  exam  of  lower  spine 

72125  ...,..., Ct  neck  spine  w/o  dye 

72126  .'  Ct  neck  spine  w/dye 

72127  Ct  neck  spine  w/o  &  w/dye 

72128  Ct  chest  spine  w/o  dye 

72129  Ct  chest  spine  w/dye 

72130  Ct  chest  spine  w/o  &  w/dye 

72131   Ct  lumbar  spine  w/o  dye 

72132  Ct  lumbar  spine  w/dye 

72133  Ct  lumbar  spine  w/o  &  w/dye 

72141   Mn  neck  spine  w/o  dye 

72142  Mn  neck  spine  w/dye 

72146  Mn  chest  spine  w/o  dye 

72147  Mn  chest  spine  w/dye 

72148  Mri  lumbar  spine  w/o  dye 

72149  Mn  lumbar  spine  w/dye 

72' 56  Mn  neck  spine  w/o  &  w/dye 

72157  Mn  chest  spine  w/o  &  w/dye 

72158  : Mri  lumbar  spine  w/o  &  w/dye 

72170  X-ray  exam  of  pelvis 

72190  X-ray  exam  of  pelvis 

72191   Ct  angiograph  pelv  w/o&w/dye 

72192  Ct  pelvis  w/o  dye 

72193  Ct  pelvis  w/dye 

72194  Ct  pelvis  w/o  &  w/dye 

72195  Mn  pelvis  w/o  dye 

72196  Mn  pelvis  w/dye 

72197  Mn  pelvis  w/o  &  w  dye 

■^21 98  Mr  angio  pelvis  w/o  &  w/dye 

72200  X-ray  exam  sacroiliac  loints 

72202  X-ray  exam  sacroiliac  loints 

72220  X-ray  exam  of  tailbone 

73000  X-ray  exam  o(  collar  bone 

73010  „ X-ray  exam  of  shoulder  blade 

73020  X-ray  exam  of  shoulder 

73030  ^ X-ray  exam  of  shoulder 

73050  X-ray  exam  of  shoulders 

73060  X-ray  exam  of  humerus 

73070  X-ray  exam  of  elbow 

73080 X-ray  exam  of  elbow 

73090  X-ray  exam  of  forearm 

73092  X-ray  exam  of  arm.  infant 

73100  X-ray  exam  of  wrist 

731 10  X-ray  exam  of  wrist 

73120  X-ray  exam  of  hand 

73130  X-ray  exam  of  hand 

73140  X-ray  exam  of  finger(s) 

73200  Ct  upper  extremity  w/o  dye 

73201   Ct  upper  extremity  w/dye 

73202 Ct  uppr  extremity  w/o&w/dye 

73206  Ct  angio  upr  exirm  w/o&w/dye 

73218  Mn  upper  extremity  w/o  dye 

73219  Mn  upper  extremity  w/dye 

73220  Mn  uppr  extremity  w/o&w/dye 

73221    Mn  loint  upr  extrem  w/o  dye 

73222 Mn  |Oint  upr  extrem  w/dye 

73223  Mn  |oini  upr  extr  w/o&w/dye 

73500  X-ray  exam  of  hip 

73510  X-ray  exam  of  hip 

73520  X-ray  exam  of  hips 

73540  ...„ X-ray  exam  of  pelvis  &  hips 

73550  X-ray  exam  of  thigh 

73560  X-ray  exam  of  knee.  1  or  2 

73562  X-ray  exam  of  knee,  3 

73564  X-ray  exam,  knee,  4  or  more 

73565 X-ray  exam  of  knees 

73590  „ X-ray  exam  of  lower  leg 
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73592     . 

X-ray  exam  of  leg,  infant 

73600    .. 

.,.     X-ray  exam  of  ankle 

73610    .. 

X-ray  exam  of  ankle 

73620      . 

X-ray  exam  of  foot 

73630 

73650    .. 

X-ray  exam  of  heel 

73660  . . 

^ X-ray  exam  of  toe(s) 

73700  . 

|. Ct  lower  extremity  w/o  dye 

73701    . 

y Ct  lower  extremity  w/dye 

73702  .  . 

Ct  Iwr  extremity  >Nio&wl(iye 

73706     .. 

Ct  angio  Iwr  extr  w/o&w/dye 

73718  .... 

Mn  lower  extremity  w/o  dye 

73719  .... 

Mn  lower  extremity  w/dye 

73720  .... 

Mri  Iwr  extremity  w/o&w/dye 

73721   .... 

Mri  jnt  of  Iwr  extre  w/o  dye 

73722  .... 

Mn  joint  of  Iwr  extr  w/dye 

73723  .... 

Mri  joint  Iwr  extr  w/o&w/dye 

73725  .... 

Mr  ang  Iwr  exi,w  or  w/o  dye 

74000  .... 

X-ray  exam  of  abdomen 

74010  .... 

X-ray  exam  of  abdomen 

74020  .... 

X-ray  exam  of  alxiomen 

74022  .... 

X-ray  exam  senes,  abdomen 

74150  .... 

Ct  abdomen  w/o  dye 

74160  

Ct  abdomen  w/dye 

74170  .... 

Ct  abdomen  w/o  &w  /dye 

74175  .... 

Ct  angio  abdom  w/o  &  w/dye 

74181   .... 

Mn  atxiomen  w/o  dye 

74182  .... 

Mn  abdomen  w/dye 

74183  .... 

Mn  abdomen  w/o  &  w/dye 

74185  .... 

Mn  angio,  abdom  w  orw/o  dye 

74210  

Contrst  x-ray  exam  of  throat 

74220  .... 

Contrast  x-ray.  esophagus 

74230  .... 

Cine/vid  x-ray,  throat/esoph 

74240  .... 

X-ray  exam,  upper  gl  tract 

74241   .... 

X-ray  exam,  upper  gi  tract 

74245  :... 

X-ray  exam,  upper  gi  tract 

74246  .... 

Contrst  x-ray  uppr  gi  tract 

74247  .... 

Contrst  x-ray  uppr  gi  tract 

74249  .... 

Contrst  x-ray  uppr  gi  tract 

74250  .... 

X-ray  exam  of  small  bowel 

74290  

Contrast  x-ray.  gallbladder 

74291   

Contrast  x-rays,  gallbladder 

74710  .... 

X-ray  measurement  of  pelvis 

75552  .... 

Heart  mn  for  morph  w/o  dye 

75553  .... 

Heart  mri  for  morph  w/dye 

75554  

Cardiac  MRI/function 

75555  

Cardiac  MRI/limited  study 

75635  .... 

Ct  angio  abdominal  artenes 

76000  

Fluoroscope  examination 

76006  .... 

X-ray  stress  view 

76010  .... 

X-ray,  nose  to  rectum 

76020  

X-rays  for  bone  age 

76040  .... 

X-rays,  bone  evaluation 

76061   .... 

X-rays,  bone  survey 

76062  .... 

X-rays,  bone  survey 

76065  

X-rays,  bone  evaluation 

76066  

Joint  survey,  single  view 

76070  

Ct  bone  density,  axial 

76071    

Ct  bone  density,  penpheral 

76082  .... 

Computer  mammogram  add-on 

76083  .... 

Computer  mammogram  add-on 

76090  .... 

Mammogram,  one  breast 

76091   .... 

Mammogram,  both  breasts 

76092  .... 

r. Mammogram,  screening 

76093  .... 

Magnetic  image,  breast 

76094  .... 

Magnetic  image,  both  breasts 

76100  .... 

76101  .... 

Complex  body  section  x-ray 

76102  .... 

Complex  body  section  x-rays 

76120  .... 

Cine/video  x-rays 

76125  .... 

Cine/video  x-rays  add-on 

76150  .... 

X-ray  exam,  dry  process 

76370  .... 

Ct  scan  for  therapy  guide 

76375  .... 

3d/holograph  reconstr  add-on 

76380  

"  CAT  scan  follow-up  study 
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76400  Magnetic  image,  bone  marrow 

78499  Radiographic  procedure 

76506  Echo  exam  o'  head 

76511  Echo  exam  o' eye 

76512  Echo  exam  o*  eye 

76513  Echo  exam  of  eye  water  bath 

76514  Echo  exam  of  eye.  thickness 

76516  Echo  exam  rj  eye 

76519  Echo  exam  o'  eye 

76536  Us  exam  of  head  and  neck 

76604  Us  exam,  chest,  b-scan 

76645  Us  exam,  breast{s) 

76700  Us  exam  aboom.  complete 

76705  Echo  exam  of  abdomen 

76770  Us  exam  abdo  back  wall,  comp 

76775  Us  exam  abdo  back  wall,  lim 

76778  Us  exam  kidney  transplant 

76800  Us  exam,  spinal  canal 

76801  Ob  us  <  14  wks.  single  fetus 

76802  Ob  us  <  14  wks.  add'l  fetus 

76805  Ob  us  >/=  14  wks,  sngi  fetus 

76810  Ob  us  >/=  14  wks,  addl  fetus 

76811  Ob  us,  detailed  sngi  fetus 

76812 Ob  us.  detailed,  addl  fetus 

76815  Ob  us.  limited,  fetus(s) 

76816  Ob  us.  follow-up.  per  fetus 

76818  Fetal  biophys  profile  w/nst 

76819  Fetal  biophys  profil  w/o  nst 

76825  Echo  exam  of  fetal  heart 

76826  Echo  exam  of  fetal  heart 

76827  ,.     Echo  exam  of  fetal  heart 

76828  Echo  exam  of  fetal  heart 

76856  Us  exam,  pelvic,  complete 

76857  Us  exam,  pelvic,  limited 

76870  Us  exam,  scrotum  * 

76880  Us  exam,  extremity 

76885  Us  exam  i.nfant  hips,  dynamic 

76886  Us  exam  infant  hips,  static 

76970  Ultrasound  exam  follow-up 

76977  Us  bone  oersity  measure 

76999  Echo  examination  procedure 

INCLUDE  the  following  OPT  codes  for  echocardiog- 
raphy and  vascular  ultrasouna 

93303  Echo  transthoracic 

93304  Echo  transthoracic 

93307  Echo  exam  of  heart 

93308  Echo  exam  of  heart 

93320  Doppler  echo  exam,  heart  [if 

used  in  conjunction  with 
93303-933081 

93321   Doppler  echo  exam,  heart  [if 

used  in  conjunction  with 

93303-933081 
93325  ■. Doppler  color  flow  add-on  [if 

used  in  conjunction  with 

93303-93308] 

93875  Extracranial  study 

93880  Extracranial  study 

93882  Extracranial  study 

93886  Intracranial  study 

93888  Intracarial  study 

93922  Ext-emity  study 

93923  Extremity  study 

93924  Extremity  study 

93925  Lower  extremity  study 

93926  Lower  extremity  study 

93930  Upper  extremity  study 

93931   Upper  extremity  study 

93965  Extremity  study 

93970  Extremity  study 

93971   Extremity  study 

93975  Vascular  study 

93976  Vascular  study 

93978  Vascular  study 

93979  Vascular  study 
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93980  Penile  vascular  study 

93981       Penile  vascular  study 

93990        Doppler  flow  testing 

INCLUDE  the  following  CPT  and  HCPCS  level  2 

codes 

51798      Us  unne  capacity  measure 

91110      Gi  tract  capsule  endoscopy 

0028T  Dexa  body  composition  study 

0042T' Ct  perfusion  w/contrast.  cbf 

G0202  Screeningmammographydigltal 

G0204  Diagnosticmammographydigital 

G0206       Diagnosticmammographydigital 

GC288        Recon.  CTA  for  surg  plan 

R0070 Transport  portable  x-ray 

R0075 Transport  port  x-ray  multipl 

RADIATION  THERAPY  SERVICES  AND  SUPPLIES 
INCLUDE  the  following  cooes  m  the  CPT  70000  se- 
ries: 

77261  Radiation  therapy  planning 

77262  Radiation  therapy  planning 

77263  Radiation  therapy  planning 

77280  Set  radiation  therapy  field 

77285  Set  radiation  therapy  field 

77290  Set  radiation  therapy  field 

77295  Set  radiation  therapy  field 

77299  Radiation  therapy  planning 

77300  Radiation  therapy  dose  plan 

77301 " Radiotherapy  dose  plan,  imrt 

77305  Teletx  isodose  plan  simple 

77310  Teletx  isodose  plan  intermed 

77315  Teletx  isodose  plan  complex 

77321  Special  teletx  port  plan 

77326  Brachytx  isodose  calc  simp 

77327  Brachytx  isodose  calc  interm 

77328  Brachytx  isodose  plan  compi 

77331   Special  radiation  dosimetry 

77332  Radiation  treatment  aid(s) 

77333  Radiation  treatment  ald(s) 

77334  Radiation  treatment  aid(s) 

77336  Radiation  physics  consult 

77370  Radiation  physics  consult 

77399  External  radiation  dosimetry 

77401  Radiation  treatment  delivery 

77402  Radiation  treatment  delivery 

77403  Radiation  treatment  delivery 

77404  Radiation  treatment  delivery 

77406  Radiation  treatment  delivery 

77407  Radiation  treatment  delivery 

77408  Radiation  treatment  delivery 

77409  Radiation  treatment  delivery 

77411   Radiation  treatment  delivery 

77412  Radiation  treatment  delivery 

77413  Radiation  treatment  delivery 
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77414 Radiation  treatment  delivery 

77416  Radiation  treatment  delivery 

77417  Radiology  port  film(s) 

77418  Radiation  tx  dalivery,  imrt 

77427  Radiation  tx  management.  x5 

77431  Radiation  therapy  management 

77432  Stereotactic  radiation  trmt 

77470  Special  radiation  treatment 

77499  Radiation  therapy  management 

77520  Proton  tmrrt,  simple  w/o  comp 

77522  Proton  trmt.  simple  w/comp 

77523  Proton  trmt,  intenrtedlate 

77525  Proton  treatment,  complex 

77600  Hyperthermia  treatment 

77605  Hyperthermia  treatment 

77610  Hyperthennia  treatment 

77615  Hyperthermia  treatment 

77620  Hyperthermia  treatment 

77750 Infuse  radioactive  matenals 

77761    Apply  intrcav  radiat  simple 

77762  Apply  intrcav  radiat  intenn 

77763  Apply  intrcav  radiat  compI 

77776  Apply  interstit  radiat  simpi 

77777  Apply  interstit  radiat  inter 

77778  Apply  interstit  radiat  compI 

77781  High  intensity  brachytherapy 

77782  High  intensity  brachytherapy 

77783  High  intensity  brachytherapy 

77784  High  Intensity  brachytherapy 

77789  Apply  surface  radiation 

77790  Radiation  handling 

77799  Radium/radioisotope  therapy 

INCLUDE  the  following  CPT  and  HCPCS  level  2 
codes  classified  elsewhere: 

31643  Diag  bronchoscope/catheter 

50559  Renal  endoscopy/radiotracer 

55859  Percut/needle  insert,  pros 

61770  Incise  skull  fo' treatment 

61793  Focus  radiation  beam 

92974  Cath  place,  cardio  brachytx 

G0173  Stereo  radiosurgery. complete 

G0242  Multisource  photon  ster  plan 

G0243  Multisour  photon  stero  treat 

G0251    Linear  ace  based  stero  radio 

G0256  Prostate  brachy  w  palladium 

G0261   Prostate  brachytherapy  w/rad 

G0338  Linear  accelerator  stero  pin 

G0339  Robot  lin-radsurg  com.  first 

G0340  Robt  lin-radsurg  fractx  2-5 

DRUGS  USED  BY  PATIENTS  UNDERGOING 
DIALYSIS 
The    physician    self-referral    prohibition    does    not 
apply  to  the  following  dialysis-related  outpatient 
prescnption  dnjgs  furnished  in  or  by  an  ESRD  fa- 
cility if  the  conditions  in  §41 1 .355(g)  are  satisfied: 


Addendum    F— Updated    Lis"^    of 

CPT '  HCPCS  Cc-ES  USE-  -o  De- 
scribe Certain  Designated 
Health  Services  Under  the  Phy- 
sician Self-Referral  Provisions 
(Section  1877  of  the  Social  Se- 
curity Act)— Continued 

-J0636  Inj  calcitnol  per  0  1  meg 

■J0895  Deferoxamine  mesylate  in| 

J1270  ln)ection,  doxercalcrferol 

J1750  .,..; Iron  dextran 

J1756 Iron  sucrose  injection 

J2501   Pancalcitol 

J2916  Na  feme  gluconate  complex 

J2997  Alteplase  recombinant 

04054  Darbepoetin  alfa.  esrd  use 

04055  Epoetin  alfa  esrd  use 

PREVENTIVE  SCREENING  TESTS 

IMMUNIZATIONS  AND  VACCINES 

The    physician    setl-refen-ai    prohibition    does    not 

apply  to  the  following  tests  if  they  are  perlormed 

for  screening  purposes  and  satisfy  the  conditions 

in  §411. 355(h); 

76083  Computer  mammogram  add-on 

76092  Mammogram,  screening 

76977  Us  bone  density  measure 

G0103 Psa,  total  screening 

G0107  C A  screen:  fecal  blood  test 

G0123  Screen  eervA^ag  thin  layer 

G0124  Screen  c/v  thin  layer  by  MD 

G0141    Scf  c/v  cyto.autosys  and  md 

G0143  „.     Scr  c/v  cyto,thinlayer,rescr 

G0144  Scr  cAf  cy1o,thinlayer,rescr 

G0145 Scr  c/\  cyto.thinlayer.rescr 

G0147  Scr  cJv  cyto,  automated  sys 

G0148  Scr  c/v  cyto,  autosys  rescr 

G0202  Screeningmammographydigltal 

P3000  Screen  pap  by  tech  w  md  supv 

P3001  Screening  pap  smear  by  phys 

The    physician    self-referral    prohibition    does    not 
apply  to  the  following  immunization  and  vacane 
codes     If     they     satisfy     the     conditions     in 
§411. 355(h); 
90655  Flu  vaccine,  6-35  mo,  im 

90657  Flu  vaccine,  6-35  mo.  im 

90658  Flu  vaccir>e.  3  yrs,  im 

90732  Pneumococcal  vaccine 

90740  Hepb  vacc,  ill  pat  dose  im 

90743  Hep  b  vacc,  aool,  2  dose  im 

90744  ;..     Hepb  vacc  ped/adol  3  dose  im 

90746  Hepb  vacane.  adult,  im 

90747  Hepb  vacc,  ill  pat  4  dose  im 

'  CPT  codes  and  descriptions  only  are  copy- 
right 2(X)3  Amencan  Medical  Association.  All 
nghts  are  resen/ed  and  applicable  FARS/ 
DEARS  clauses  apply. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410  and  419 

[CMS-1471-FC] 
RIN0938-AL19 

Medicare  Program:  Changes  'o  the 
Hospital  Outpatient  Prospective 
Payment  System  and  Calendar  Year 
2004  Payment  Rates 

AGENCY:  ( ..nt.i^  tor  Medicare  & 
.M.Mii(,n.i,s.'ivi,,'^(CMS),HHS. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
(HTind  rt'vises  the  Medicare  hospital 
niitpatient  prospective  payment  system 
to  implement  applicable  statutory 
requirements  and  changes  arising  from 
our  continuing  experience  with  this 
system.  In  addition,  it  describes  changes 
to  the  amounts  and  factors  used  to 
dt>termine  the  pavment  rates  for 
Medicare  hospital  outpatient  services 
paid  under  the  prospective  payment 
system.  These  changes  are  applicable  to 
services  furnished  on  or  after  January  1. 
2004.  Finally,  this  rule  responds  to 
public  comments  received  on  the 
.August  12.  2003  proposed  rule  for 
revisions  to  the  hospital  outpatient 
prospective  payment  system  and 
pavment  rates  (68  FR  47966). 
DATES:  Effective  date:  This  final  rule  is 
utiuLtive  januan*'  1,  2004. 

Comment  date:  We  will  consider 
comments  on  the  ambulatory  pavment 
classification  assignments  of  Healthcare 
Common  Procedure  Coding  System    "' 
codes  identified  in  Addendum  B  with 
new  interim  (NI)  condition  codes,  if  we 
re(  eive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  lanuary  6,  2004. 

ADDRESSES:  In  commenting,  please  refer 
ti)  iiii'  (  i)(ie  CMS-1471-FC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission  or  e-mail. 

Mail  written  comments  (one  original 
and  two  copies)  to  the  following  address 
ONLY:  (Centers  for  Medicare  &  Medicaid 
.Services.  Department  of  Health  and 
Human  .Services,  Attention:  CMS-1471- 
FC;.  P.O.  Box  8018,  Baltimore,  MD 
21244-8018. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  ot  delivery  delavs. 

If  you  prefer,  vou  mav  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
fhp  following  addresses:  Room  445-^, 


Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03.  750(3  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filpd.) 

Comnjents  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  ^t'(  tion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Burley,  (410)  786-0378— 
outpatient  prospective  payment  issues: 
Suzanne  Asplen,  (410)  786-4558  or  Jana 
Petze,  (410)  786-9374— partial 
hospitalization  and  community  mental 
health  centers  issues. 

SUPPLEMENTARY  INFORMATION: 

Inspt'Ction  nt  Public  Comments: 
Comments  received  timely  wiU  be 
availabla  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
BaltimoBe,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
call  (41G()  786-7195. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specif\'  the  date  of  the  issue  requested 
and  encfose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  b\'  calling  the  order  desk  at  (202) 
512-18QO  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
nueivc  the  Federal  Register. 


This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  tfu-ough  GPO  Access,  a 
service  of  ths  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
i^^v'w.access. gpo.gov/nara/index. html. 

To  assist  readers  in  referencing 
sections  contained  in  this  document,  we 
are  providing  the  following  table  of 
contents. 
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This  Final  Rule  With  Comment  Period 

ACEP    American  College  of  Emergency 

Physicians 
AHA    American  Hospital  Association 
AHIMA    American  Health  Information 

Management  Association 
AMA    American  Medical  Association 
APC     Ambulatory  payment  classification 
ASC     Ambulator\-  surgical  center 
AWP     Average  wholesale  price 
BBA     Balanced  Budget  Act  of  1997 
BIPA    Medicare,  Medicaid,  and  SCHIP 

Benefits  Improvement  and  Protection 

Act  of  2000 
BBRA    Medicare,  Medicaid,  and  SCHIP 

Balanced  Budget  Refinement  Act  of  1999 
CAH    Critical  access  hospital 
CCR    Cost  center  specific  cost-to-charge  ratio 
CMHC    Community  mental  health  center 
CMS    Centers  for  Medicare  &  Medicaid 

Services  (Formerly  known  as  the  Health 

Care  Financing  Administration) 
CPT     [Physicians']  Current  Procedural 

Terminology,  Fourth  Edition,  2002, 

copyrighted  by  the  American  Medical 

Association 
CY    Calendar  year 
DMEPOS    Durable  medical  equipment, 

prosthetics,  orthotics,  and  supplies 
DRG     Diagnosis-related  group 
DSH    Disproportionate  Share  Hospital 
EACH    Essential  Access  Community 

Hospital 
E/M    Evaluation  and  management 
ESRD     End-stage  renal  disease 
FACA     Federal  Advisorv'  Committee  Act 
FDA     Food  and  Drug  Administration 
FI     Fiscal  intermediary 
FSS     Federal  Supply  Schedule 
FY    Federal  fiscal  year 
HCPCS     Healthcare  Common  Procedure 

Coding  System 
HCRIS    Hospital  Cost  Report  Information 

System 
HHA  Home  health  agency 
HIPAA    Health  Insurance  Portability  and 

Accountability  Act  of  1996 
ICD-9-CM    International  Classification  of 

Diseases,  Ninth  Edition,  Clinical 

Modification 
IME    Indirect  Medical  Education 
IPPS     (Hospital)  inpatient  prospective 

payment  system 
IVIG    Intravenous  Immune  Globulin 
LTC     Long  Term  Care 
MedPAC    Medicare  Payment  Advisory 

Commission 
MDH    Medicare  Dependent  Hospital 


MSA    Metropolitan  statistical  area 
NECMA     New  England  County  Metropolitan 

Area 
OCE    Outpatient  code  editor 
0MB    Office  of  Management  and  Budget 
OPD     (Hospital)  outpatient  department 
OPPS    (Hospital)  outpatient  prospective 

payment  system 
PHP     Partial  hospitalization  program 
PM     Program  memorandum 
PPS    Prospective  payment  system 
PPV     Pneumococcal  pneumonia  (virus) 
PRA    Paperwork  Reduction  Act 
RFA    Regulatorv  Flexibility  Act 
RRC    Rural  Referral  Center 
SBA    Small  Business  Administration 
SCH    Sole  Community  Hospital 
SDP    Single  drug  pricer 
SI    Status  Indicator 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act 
TOPS    Transitional  outpatient  payments 
USPDI    United  States  Pharmacopoeia  Drug 

Information 

I.  Background 

A.  Authority  for  the  Outpatient 
Prospective  Payment  System 

When  the  Medicare  statute  was 
originally  enacted,  Medicare  payment 
for  hospital  outpatient  services  was 
based  on  hospital-specific  costs.  In  an 
effort  to  ensure  that  Medicare  and  its 
beneficiaries  pay  appropriately  for 
services  and  to  encourage  more  efficient 
delivery-  of  care,  the  Congress  mandated 
replacement  of  the  cost-based  payment 
methodology  u-ith  a  prospective 
payment  system  (PPS).  The  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33),  enacted  on  August  5,  1997,  added 
section  1833(t)  to  the  Social  Security 
Act  (the  Act)  authorizing 
implementation  of  a  PPS  for  hospital 
outpatient  services.  The  Balanced 
Budget  Refinement  Act  of  1999  (BBRA) 
(Pub.  L.  106-113),  enacted  on  November 
29,  1999,  made  major  changes  that 
affected  the  hospital  outpatient  PPS 
(OPPS).  The  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA)  (Pub.  L. 
106-554),  enacted  on  December  21, 
2000.  made  further  changes  in  the 
OPPS.  The  OPPS  was  first  implemented 
for  services  furnished  on  or  after  August 
1,2000. 

B.  Summary'  of  Rulemaking  for  the 
Outpatient  Prospective  Payment  System 

•  On  September  8,  1998,  we 
published  a  proposed  rule  (63  FR 
47552)  to  establish  in  regulations  a  PPS 
for  hospital  outpatient  services,  to 
eliminate  the  formula-driven 
overpayment  for  certain  hospital 
outpatient  services,  and  to  extend 
reductions  in  payment  for  costs  of 
hospital  outpatient  services. 

•  On  April  7,  2000,  we  published  a 
final  rule  with  comment  period  (65  FR 
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18434)  that  addressed  the  provisions  of 

the  PPS  for  hospital  outpatient  services 
s(  hediiled  to  be  effective  for  services 
turnished  on  or  after  luly  1,  2000.  Under 
this  system.  Medicare  payment  for 
hospital  outpatient  services  included  in 
the  PPS  is  made  at  a  predetermined, 
specific  rate.  These  outpatient  services 
are  classified  according  to  a  list  of 
ambulatorv  pavment  classifications 
(APCs).  The  April  7.  2000  final  rule 
with  comment  period  also  established 
requirements  for  provider  departments 
and  provider-based  entities  and 
prohibited  Medicare  payment  for 
nonphysician  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
supplier  other  than  a  hospital  unless  the 
services  are  furnished  under 
arrangement.  In  addition,  this  rule 
extended  reductions  in  payment  for 
costs  of  ho_spital  outpatient  services  as 
required  by  the  BBA  and  amended  by 
\ho  BBRA.  Medicare  regulations 
governing  the  hospital  OPPS  are  set 
forth  at  42  CFR  part  419.  Subsequently, 
we  announced  a  delay  in 
implementation  of  the  OPPS  from  July 
1.  2000  to  August  1,  2000. 

•  On  August  3,  2000.  we  published 
an  interim  final  rule  with  comment 
period  (65  FR  47670)  that  modified 
criteria  that  we  use  to  determine  which 
medical  devices  are  eligible  for 
transitional  pass-through  payments.  The 
rule  also  corrected  and  clarified  certain 
provider-based  provisions  included  in 
the  April  7,  2000  rule. 

•  On  November  13.  2000,  we 
published  an  interim  final  rule  with 
comment  period  (65  FR  67798)  to 
provide  the  annual  update  to  the 
amounts  and  factors  for  OPPS  payment 
rules  effective  for  services  furnished  on 
or  after  January  1 .  2001 .  We 
implemented  the  2001  OPPS  on  Januciry 
1.  2001.  We  also  responded  to  public 
comments  on  those  portions  of  the  April 
7.  2000  final  rule  that  implemented 
related  provisions  of  the  BBRA  and 
public  comments  on  the  August  3,  2000 
rule. 

•  On  November  2,  2001,  we 
published  a  final  rule  (66  FR  55857)  that 
announced  the  Medicare  OPPS 
conversion  factor  for  calendar  vear  (CY) 
2002.  It  also  described  the  Secretary  s 
estimate  of  the  total  amount  of  the 
transitional  pass-through  pavments  for 
CY  2002  and  the  implementation  of  a 
uniform  reduction  in  each  of  the  pass- 
through  payments  for  that  vear. 

•  On  November  2,  2001.  we  also 
published  an  interim  final  rule  with 
comment  period  (66  FR  55850)  that  set 
forth  the  criteria  the  Secretary  will  use 
to  establish  new  t.ategories  of  medical 
devices  eligible  for  transitional  pass- 


through  payments  under  Medicare's 
OPPS. 

•  On  November  30,  2001,  we 
published  a  final  rule  (66  FR  59856)  that 
revised  the  Medicare  OPPS  to 
implement  applicable  statutory 
requirements,  including  relevant 
provisions  of  BIPA,  and  changes 
resulting  from  continuing  experience 
with  thip  system.  In  addition,  it 
described  the  CY  2002  payment  rates  for 
MedicaijB  hospital  outpatient  services 
paid  unfler  the  PPS.  This  final  rule  also 
announced  a  uniform  reduction  of  68.9 
percent  to  be  applied  to  each  of  the 
transitional  pass-through  payments  for 
certain  Categories  of  medical  devices 
and  dru^s  and  biologicals. 

•  On  December  31,  2001,  we 
published  a  final  rule  (66  FR  67494)  that 
delayed,  until  no  later  than  April  1, 
2002,  tht)  effective  date  of  CY  2002 
payment  rates  and  the  uniform 
reductin(n  of  transitional  pass-through 
payments  that  were  announced  in  the 
November  30.  2001  final  rule.  In 
addition!,  this  final  rule  indefinitely 
delayed  jcertain  related  regulatory 
provisioiis. 

•  On  ^larch  1,  2002,  we  published  a 
final  rule  (67  FR  9556)  that  corrected 
technicail  errors  that  affected  the 
amount^  and  factors  used  to  determine 
the  payitient  rates  for  services  paid 
under  tfie  Medicare  OPPS  and  corrected 
the  unif<)rm  reduction  to  be  applied  to 
transitiisial  pass-through  paj-ments  for 
CY  2002!  ^s  published  in  the  November 
30,  2001  final  rule.  These  corrections 
and  the  regulatory  provisions  that  had 
been  delayed  became  effective  on  April 
1.2002.1 

•  On  November  1.  2002,  we 
published  a  final  rule  (67  FR  66718)  that 
revised  the  Medicare  OPPS  to  update 
the  payment  weights  and  conversion 
factor  fc»  services  payable  under  the 
2003  ORPS  on  the  basis  of  data  from 
claims  for  services  furnished  from  April 
1,  2001  through  March  31,  2002.  The 
rule  also  removed  from  pass-through 
status  mbst  drugs  and  devices  that  had 
been  paid  under  pass-through 
provisions  in  2002  as  required  by  the 
applicable  provisions  of  law  governing 
the  duration  of  pass-through  payment. 

•  On  August  12,  2003,  we  pubUshed 
a  proposed  rule  (68  FR  47966)  that 
proposed  the  Medicare  OPPS 
conversion  factor  for  CY  2004.  In 
addition,  it  described  proposed  changes 
to  the  amounts  and  factors  used  to 
determine  the  payment  rates  for 
Medicare  hospital  outpatient  services 
paid  under  the  prospective  payment 
system. 


C.  Summon'  of  Changes  in  the  August 
12.  2003  Proposed  Rule 

On  August  12,  2003,  we  published  a 
proposed  rule  (68  FR  47966)  that 
proposed  changes  to  the  Medicare 
hospital  OPPS  and  CY  2004  payment 
rates  including  proposed  changes  used 
to  determine  these  payment  rates.  The 
following  is  a  summary  of  the  major 
changes  that  we  proposed  and  the  issues 
we  addressed  in  the  August  12.  2003 
proposed  rule. 

1.  Changes  Required  by  Statute 

We  proposed  the  following  changes  to 
implement  statutorv  requirements: 

•  Add  APCs,  delete  APCs,  and 
modif\'  the  composition  of  some 
existing  APCs. 

•  Recalibrate  the  relative  payment 
weights  of  the  APCs. 

•  Update  the  conversion  factor  and 
the  wage  index. 

•  Revise  the  APC  payment  amounts 
to  reflect  the  APC  reclassifications,  the 
recalibration  of  pa\  ment  weights,  and 
the  other  required  updates  and 
adjustments. 

•  Cease  transitional  pass-through 
payments  for  drugs  and  biologicals  and 
devices  that  will  have  been  paid  under 
the  transitional  pass-through 
methodology  for  at  least  2  vears  by 
January  1.  2004. 

•  Cease  transitional  outpatient 
payments  (TOPS  pavments)  for  all 
hospitals  paid  under  OPPS  except  for 
cancer  hospitals  and  children  s 
hospitals. 

2.  Additional  Changes  to  OPPS 

We  proposed  the  following  additional 
changes  to  the  OPPS; 

•  Adjust  payment  to  moderate  the 
effects  of  decreased  median  costs  for 
non-pass-through  drugs,  biologicals,  and 
radinphannaceuticals. 

•  Implement  a  new  method  for 
paying  for  drug  administration. 

•  Create  new  evaluation  and 
management  service  codes  for 
outpatient  clinic  and  emergency 
department  encounters. 

•  Change  status  indicators  for 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes. 

•  List  midyear  and  proposed  HCPCS 
codes  that  are  paid  under  OPPS. 

•  Allocate  a  portion  of  the  outlier 
percentage  target  amount  to  communitv 
mental  health  centers  (CMHCs)  and 
create  a  separate  threshold  for  outlier 
payments  for  partial  hospitalization 
services. 

•  Create  methodology  and  pavment 
rates  for  separately  payable  drugs  and 
radiopharmaceuticals  for  2004. 

•  Make  several  changes  in  our  current 
payment  policy  with  regard  to  payment 
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for  Q0081,  Q0083,  Q0084,  and  Q0085  to 
facilitate  accurate  payments  for  drugs 
and  drug  administration. 

•  Change  the  status  indicator  and 
payment  amount  for  P9010  bv  assigning 
it  to  APC  0957  (Platelet  concentrate) 
with  a  payment  rate  of  S37.30. 

•  Establish  new  payment  bands  for 
new  technology  APCs. 

D.  Public  Comments  and  Responses  to 
the  August  12.  2003  Proposed  Rule 

We  received  approximately  876 
timely  items  of  correspondence 
containing  multiple  comments  on  the 
August  12,  2003  proposed  rule. 
Summaries  of  the  public  comments  and 
our  responses  to  those  comments  are  set 
forth  below  under  the  appropriate 
section  heading  of  this  final  rule  with 
comment  period. 

We  received  comments  from  various 
sources  including  but  not  limited  to 
health  care  facilities,  physicians,  drug 
and  device  manufacturers,  and 
beneficiaries.  Hospital  associations  and 
the  Medicare  Payment  Advisory 
Commission  (MedPAC)  generally 
supported  our  proposed  approach  to 
revising  the  relative  weights  for  APCs. 
Pharmaceutical  and  medical  device 
manufacturers  and  some  individual 
hospitals  that  furnish  particular  devices 
or  drugs  were  concerned  with  the 
proposed  reductions  in  payment  for 
medical  devices  and  drugs.  We  received 
many  thoughtful  comments  from  a  wide 
range  of  commenters  with  regard  to 
methodological  issues  in  OPPS.  In 
addition,  several  comments  provided 
external  data  to  support  their  assertions. 
The  following  are  the  major  issues 
addressed  by  the  commenters: 

•  The  proposal  to  use  S150  as  the 
packaging  threshold  for  separate 
payment  of  drugs. 

•  The  proposal  to  pay  for  orphan 
drugs  within  the  OPPS.  basing  payment 
on  claims  data. 

•  The  proposal  to  pay  for  generic 
drugs  at  43  percent  of  average  wholesale 
prices  (AWP)  beginning  with  the  time  of 
the  generic  drug's  Food  and  Drug 
Administration  (FDA)  approval. 

•  The  proposed  payments  for  blood 
and  blood  products  under  OPPS. 

•  The  proposal  to  establish  a  separate 
outlier  pool  for  communitv  mental 
health  centers(CMHCsJ.The  proposal  to 
apply  an  adjustment  to  increase 
payment  to  small  rural  hospitals"  clinic 
and  emergency  room  (ER)  visit  rates  to 
ameliorate  the  effect  of  the  sunsetting  of 
the  transitional  corridor  pavments. 

•  The  proposal  to  reinstitute  drug  and 
device  coding  requirements. 

•  Propose  APC  assignments  and 
status  indicators  for  numerous  ser\'ices. 


In  addition  to  comments  regarding  the 
pohcy  proposals  in  the  August  12,  2003 
proposed  rule,  we  received  comments 
about  the  publication  date  of  the 
proposed  rule  and  the  comment  period. 
Comment:  Some  commenters  objected 
tc  the  use  of  the  date  on  which  the 
August  12,  2003  proposed  rule  was 
made  public  by  web  posting  and  by 
public  display  at  the  Office  of  the 
Federal  Register  as  the  beginning  of  the 
comment  period.  They  indicated  that 
we  should  start  the  comment  period 
only  on  the  publication  of  the  proposed 
rule  in  the  Federal  Register  because  that 
is  where  subscribers  look  for  it.  They 
objected  to  what  they  view  as  a  55-day 
comment  period  if  it  were  to  start  on  the 
date  of  Federal  Register  publication 
(August  12,  2003).  Some  commenters 
objected  to  the  publication  of  the 
proposed  rule  so  late  in  the  year.  They 
indicated  that  our  publication  on 
August  9  resuhed  in  the  comment 
period  ending  so  close  to  the 
publication  deadline  for  the  final  rule 
that  they  believed  that  their  comments 
could  not  be  fully  analyzed  and  used 
and  would  not  be  as  effective  as  if  the 
proposed  rule  were  published  in  June  or 
early  July.  They  urged  us  to  publish  the 
proposed  rule  in  late  spring.  Some 
commenters  objected  to  the  scheduling 
of  the  APC  Panel  meeting  so  soon  after 
the  issuance  of  the  proposed  rule 
because  they  felt  that  it  gave  them 
inadequate  time  to  prepare  their 
presentations  for  the  Panel. 

Response:  The  comment  period  on  a 
proposed  rule  begins  on  the  day  that  the 
proposed  rule  is  available  for  public 
comment.  We  believe  that  putting  the 
document  on  display  at  the  Office  of  the 
Federal  Register  and  also  making  it 
available  on  the  CMS  Web  site  meets  the 
test  of  being  publicly  available  and  that, 
therefore,  is  the  start  of  the  comment 
period.  The  publication  of  the  proposed 
rule  on  the  internet  makes  it  available 
to  many  more  people  than  routinely 
access  the  Federal  Register  or  can  visit 
the  Office  of  the  Federal  Register  where 
the  display  copy  is  located.  The  public 
had  60  days  to  comment  on  the 
proposed  rule.  This  is  the  standard 
amount  of  time  generally  allowed  for 
comment  on  notices  of  proposed 
rulemaking.  Therefore,  we  do  not 
believe  the  public  was  at  a  disadvantage 
or  limited  in  the  amount  of  time 
available  to  make  public  comments. 

Our  review  of  the  public  comments  is 
extensive,  with  the  comments  being 
read  and  considered  carefully,  often  by 
many  staff.  We  agree  that  it  is 
preferable,  when  possible,  to  issue  the 
proposed  rule  as  early  as  possible. 
However,  the  important  issue  is  whether 
we  have  sufficient  time  to  carefully  and 


thoughtfully  consioer  ail  comments  in 
development  of  the  final  rule,  rather 
than  the  amount  of  time  between  the 
end  of  the  comment  period  and  the 
publication  of  the  final  rule. 

II.  Changes  to  the  Ambulalorx  P.n  nu  nt 
Classifif  afinn  (APC)  Groups  .md 
Relative  Weights 

Under  the  OPPS,  we  pay  for  hospital 
outpatient  ser\'ices  on  a  rate-per-ser\'ice 
basis  that  varies  according  to  the  APC 
group  to  which  the  service  is  assigned. 
Each  APC  weight  represents  the  median 
hospital  cost  of  the  services  included  in 
that  APC  relative  to  the  median  hospital 
cost  of  the  services  included  in  APC 
0601,  Mid-Level  Clinic  Visits.  The  APC 
weights  are  scaled  to  APC  0601  because 
a  mid-level  clinic  visit  is  one  of  the 
most  frequently  performed  services  in 
the  outpatient  setting. 

Section  1833{t)(9)(A)  of  the  Act 
requires  the  Secretan^  to  review  the 
components  of  the  OPPS  not  less  often 
than  annually  and  to  revise  the  groups, 
relative  payment  weights,  and  other 
adjustments  to  take  into  account 
changes  in  medical  practice,  changes  in 
technology,  and  the  addition  of  new 
services,  new^  cost  data,  and  other 
relevant  information  and  factors. 
Section  1833(t)(9)(A)  of  the  Act  requires 
the  Secretary,  beginning  in  2001,  to 
consult  with  an  outside  panel  of  experts 
to  review  the  APC  groups  and  the 
relative  payment  weights. 

Finally,  "section  1833(t)(2)  of  the  Act 
provides  that,  subject  to  certain 
exceptions,  the  items  and  services 
within  an  APC  group  cannot  be 
considered  comparable  with  respect  to 
the  use  of  resources  if  the  highest 
median  (or  mean  cost,  if  elected  bv  the 
Secretary)  for  an  item  or  service  in  the 
group  is  more  than  2  times  greater  than 
the  lowest  median  cost  for  an  item  or 
service  within  the  same  group  (referred 
to  as  the  '2  times  rule"). 

We  use  the  median  cost  of  the  item  or 
service  in  implementing  this  provision. 
The  statute  authorizes  the  Secretary  to 
make  exceptions  to  the  2  times  rule  "in 
unusual  cases,  such  as  low  volume 
items  and  services." 

For  purposes  of  the  proposed  rule  and 
this  final  rule  we  analyzed  the  APC 
groups  within  this  statutory  framework. 

A.  Recommendations  of  the  Advisory 
Panel  on  APC  Groups 

1   Establishment  of  the  Advisory'  Panel 
on  APC  Groups 

Section  1833(t)(9)(A)  of  the  Social 
Security  Act  (the  Act)  requires  that  we 
consult  with  an  outside  panel  of 
experts,  the  Panel,  to  review  the  clinical 
integrity  of  the  APC  groups  and  their 
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weights.  The  Act  specifies  that  the  Panel 
will  act  in  an  advisory  capacity.  This 
expert  panel,  which  is  to  be  composed 
of  representatives  of  providers  subject  to 
the  OPPS  (currently  employed  full-time, 
in  their  respective  areas  of  expertise), 
reviews  and  advises  us  about  the 
clinical  integrity  of  the  APC  groups  and 
their  weights.  The  Panel  is  not  restricted 
to  using  our  data  and  may  use  data 
collected  or  developed  by  organizations 
outside  the  Department  in  conducting 
its  review. 

On  November  21,  2000,  the  Secretary- 
signed  the  charter  establishing  an 
"Advisory  Panel  on  APC  Groups."  The 
Panel  is  technical  in  nature  and  is 
governed  by  the  provisions  of  the 
Federal  Advisorv  Committee  Act 
(FAG-M  as  amended  (Pub.  L.  92-463). 

On  November  1,  2002,  the  Secretary 
renewed  the  charter.  The  new  charter 
indicates  that  the  Panel  continues  to  be 
technical  in  nature,  is  governed  by  the 
provisions  of  the  FACA.  may  convene 
"up  to  three  meetings  per  year,"  and  is 
chaired  bv  a  Federal  official. 

To  establish  the  Panel,  we  solicited 
members  in  a  notice  published  in  the 
Federal  Register  on  December  5,  2000 
ib5  FK  7.5943).  We  received  applications 
from  more  than  115  individuals 
nominating  either  a  colleague  or 
themselves.  After  carefully  reviewing 
the  applications,  we  chose  15  highlv 
qualified  individuals  to  serve  on  the 
Panel. 

Because  of  the  loss  of  6  Panel 
members  in  March  2003  due  to  the 
expiration  of  terms  of  office,  retirement, 
and  a  career  change,  a  Federal  Register 
notice  was  published  on  Februarv  28,  _ 
2003  (68  FR  9671),  requesting 
nominations  of  Panel  members.  From 
the  40  nominations  we  received,  6  new 
members  have  been  chosen  and  have 
been  identified  on  the  CMS  web  site. 

We  received  one  comment  regarding 
our  selection  of  Panel  members. 

Comment:  One  commenter  stated  that 
Community  Mental  Health  Centers 
(CMHCs)  have  not  been  represented  on 
the  APC  Panel  even  though  the  names 
of  qualified  nominees  have  been 
submitted.  The  commenter  went  on  to 
say  that  the  Federal  Register  (February 
28.  2003,  at  68  FR  9b71  tiirough  9672)' 
specifically  states.  "Qualified  nominees 
will  meet  those  requirements  necessarv 
to  be  a  Panel  member.  Panel  members 
must  be  representatives  of  Medicare 
providers  (including  Communitv  Mental 
Health  Centers)  subject  to  the  OPPS 
*   "    *  [therefore,]  I  feel  that  it  is 
imperative  to  have  a  freestanding  CMHC 
representative  on  the  Panel." 

Response:  The  Federal  Register  notice 
on  the  APC  Panel  to  whu.h  the 
commenter  referred,  states  in  section  II, 


Criteria  for  Nominees,  the  following: 
"The  Panel  shall  consist  of  up  to  15 
members  selected  by  the  Secretary,  or 
designee,  from  among  representatives  of 
Medicare  providers  (including 
Community  Mental  Health  Centers) 
subject  |o  the  OPPS."  The  language  does 
not  mandate  that  a  CMHC  representative 
will  be  on  the  Panel.  In  the  regulation, 
we  simply  identified  representatives 
from  CMHCs — or  any  other 
organizations — as  possible  nominees. 

This  year,  when  we  requested 
nominations  for  the  APC  Panel,  the  list 
of  nominees  was  long,  prestigious,  and 
included  representatives  from  all 
aspects  pf  the  health  c:are  industry: 
Doctors,  nurses,  hospital  administrators, 
coders,  ^tc.  Therefore,  our  choices  were 
difficult{  however,  since  there  are 
definite  federal  guidelines  governing 
our  selections,  and  specific  Panel  and 
Agency  heeds  to  address,  given  the 
clinical  range  of  services-paid  under  the 
OPPS,  vie  were  able  to  identify'  the  most 
qualifiecj  individuals.  Since  the  needs  of 
the  Agency  and  the  Panel  change  due  to 
members  leaving,  we  invite  all 
concerned  Medicare  providers  to 
continu^  to  nominate  qualified 
individuals  when  the  need  arises. 

The  Panel's  biannual  meetings  are 
forums  t)o  discuss  APCs  and 
representatives  from  the  CMCHs — and 
other  organizations — are  invited  to 
attend  P^nel  meetings  and  to  make 
present^ions  to  the  Panel  on  relevant 
agenda  ikems. 

ComiTfent:  The  commenter  also  stated 
that  the  APC  Panel  sets  the  payment 
rates  forithe  outpatient  services. 

Respdttse:  While  the  Panel  is  an 
advisory  committee  mandated  by  law  to 
review  tjie  APC  groups,  and  their 
associated  weights,  and  to  adrise  the 
Secretary'  of  Health  and  Human  Services 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services 
concerning  the  clinical  integrity  of  the 
APC  groups  and  their  weights,  the  APC 
Panel  dcjes  not  set  payment  rates  for 
outpati^t  services.  The  advice 
provided  by  the  Panel  is  considered  by 
us  in  our  development  of  the  annual 
rulemaking  to  update  the  hospital 
OPPS.  The  APC  Panel's  activities  most 
often  address  whether  or  not  the  HCPCS 
codes  within  the  APCs  are  comparable 
clinically  and  with  respect  to  resource 
use.  assigning  new  codes  to  new  or 
existing  APCs,  reassigning  codes  to 
different  APCs,  and  the  configuring  of 
existing  APCs  into  new  APCs. 

2.  August  2003  Meeting 

The  APC  Panel  met  on  August  22, 
2003  to  discuss  issues  presented  in  the 
proposed  rule  of  August  12.  We 
announced  the  meeting  in  the  Federal 


Register  on  [uly  25  and  invited  the 
public  to  make  presentations  to  thS 
Panel  on  issues  discussed  in  the 
proposed  rule.  In  this  section,  we 
summarize  the  issues  discussed  by  the 
Panel,  their  recommendations  on  those 
issues,  and  our  decisions  with  respect  to 
their  recommendations. 

a.  Blood  and  Blood  Products 

The  Panel  heard  testimony  by 
suppliers  of  blood  and  blood  products 
and  their  represantatives  who  expressed 
significant  concerns  about  the  proposed 
payment  rates,  particularly  in  light  of 
new  safety  and  testing  requirements. 
These  presenters  to  the  Panel 
recommended  that  we  exclude  blood 
and  blood  products  from  the  OPPS  and 
pay  for  them  at  reasonable  cost.  After 
listening  to  the  testimony,  reviewing  the 
median  costs  and  proposed  payments 
rate  from  our  hospital  claims  data,  and 
deliberating  the  issue,  the  Panel 
recommended  that  we  continue  to  pay 
for  blood  and  blood  products  within  the 
OPPS.  However,  the  Panel  further 
recommended  that  we  freeze  the 
payment  rates  for  blood  and  blood 
products  at  200,3  levels  for  2004  and 
2005  while  we  undertake  further 
analysis  of  the  cost  data.  The  Panel  also 
recommended  that  hospitals  be 
educated  nn  the  proper  billing  for  blood 
and  blood  products. 

As  discussed  elsewhere  in  this  final 
rule,  we  will  accept  the  Panel's 
recommendation  with  respect  to  2004. 
We  will  freeze  the  payment  rates  for 
blood  and  blood  products  at  the  2003 
payment  levels.  However,  we  are  not 
making  a  decision  with  respect  to  2005 
at  this  time.  Any  proposals  regarding 
our  2005  payment  rates  or  policies  for 
these  items  will  be  discussed  in  our 
proposed  rule  for  the  CY  2005  update. 
The  Panel  also  recommended  that  the 
APCs  for  blood  and  blood  products  be 
on  the  agenda  for  the  winter  2004 
meeting  in  time  for  consideration  of  the 
2005  pa\  ment  rates.  We  agree  to  place 
this  item  on  the  agenda  for  the  next  APC 
Panel  meeting. 

b.  Nuclear  Medicine.  Brachvihprapv. 
and  Radiosurgen^  Sen'ices 

(1)  Nuclear  Medicine  APCs  and 
Radiopharmaceuticals 

The  Panel  heard  testimonv  on  and 
considered  the  proposed  restructuring 
of  the  nuclear  medicine  APCs  discussed 
in  the  August  12,  2003  proposed  rule. 
The  Panel  recommended  that  we  move 
forward  with  the  categorization  svstem 
iri  the  proposed  OPPS  2004  rule  absent 
strong,  reasoned  opposition  from 
provider  groups.  If  strong  opposition 
was  revealed  in  the  public  comments, 
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the  Panel  recommended  that  we 
maintain  the  classification  system  that 
is  in  jalace  for  2003.  The  Panel  also 
recommended  that  we  change  the 
HCPCS  code  descriptors  for 
radiopharmaceuticals  to  be  on  a  "per- 
dose"  basis — not  on  a  "per-unit"  basis. 

We  have  accepted  the  Panel's 
recommendation  that  we  move  forward 
with  the  proposed  restructuring,  after 
considering  public  comments  on  this 
issue.  As  discussed  in  section  II. A. 3  of 
this  final  rule,  we  will  implement  the 
restructuring  with  certain  changes  to  the 
proposed  reclassification  based  on  our 
review  of  the  public  comments.  For 
reasons  discussed  in  section  VLB. 3  of 
this  final  rule,  we  are  not  accepting  the 
Panel's  recommendation  to  change  the 
HCPCS  code  descriptors  at  this  time. 

The  Panel  further  recommended  that 
APCs  for  radiopharmaceuticals  be  on 
the  agenda  for  the  Januar\^  2004 
meeting.  In  preparation  for  that  meeting, 
the  Panel  recommended  that  our  staff 
analyze  the  claims  for  the  nuclear 
medicine  APCs  and  do  the  following: 
Itemize  the  costs,  determine  what 
proportion  of  the  median  cost  can  be 
attributed  to  radiopharmaceuticals,  and 
present  the  data  at  the  Panel's  January 
2004  meeting.  The  Panel  recommended 
that  the  issue  of  packaging  the  costs  of 
radiopharmaceuticals  under  the  2003 
threshold  of  Si  50  be  placed  on  the 
agenda  for  the  Panel's  winter  2004 
meeting. 

We  will  consider  this  topic  for 
placement  on  the  agenda  for  the  Panel's 
2004  meeting.  As  discussed  in  section 
VLB. 3  of  this  rule,  however,  we  are 
revising  our  threshold  for  packaging 
radiopharmaceuticals  from  SI 50  to  S50. 

(2)  Brachytherapy  Services 

The  Pane]  recommended  that  we 
review  whether  the  codes  for  needles 
and  catheters  were  included  in  the 
payment  rate  proposed  for  APC  0313. 
The  Panel  also  recommended  that  we 
consider  outside  data  presented  by 
commenters  in  establishing  payment 
rates  for  APCs  312  and  651  to  arrive  at 
an  appropriate  payment  rate.  See  our 
discussion,  below,  regarding  APCs  312, 
313,  and  651  and  our  considerations 
concerning  the  claims  used  to  set  the 
relative  weights  for  these  APCs. 

The  Panel  further  recommended  that 
we  discontinue  use  of  G  codes  for 
prostate  brachytherapy  and  use 
appropriate  Current  Procedural 
Terminology  (CPT)  codes  paid  in 
clinical  APCs  when  making  payment  for 
these  services.  The  Panel  recommended 
we  pay  separately  for  brachytherapy 
sources  for  the  treatment  of  prostate 
cancer  in  the  same  manner  by  which  we 
are  paying  separately  for  the 


brachv-therapy  sources  for  the  treatment 
of  other  types  of  cancer.  We  have 
accepted  the  Panel's  recommendation. 
As  discussed  in  section  II.B.4  of  this 
final  rule,  we  will  discontinue  use  of  the 
special  G  codes  for  prostate 
brachviherapy  and  allow  separate 
payment  for  the  sources  used  in  these 
treatments. 

(3)  Radiation  Therapy  and  Radiosurgery 
APC  Issues 

The  APC  Panel  heard  testimony 
concerning  radiation  treatment  delivery 
codes  CPT  77412  through  77416.  which 
we  proposed  to  assign  to  APC  0301  and 
CPT  77417,  assigned  to  APC  0260.  The 
presenter  stated  that  many  hospital 
billing  departments  had  not  updated 
their  charge  masters  since  the  inception 
of  OPPS  to  reflect  the  costs  of  newer 
technology,  specifically  with  respect  to 
the  use  of  x-ray  guidance  during 
external  beam  radiation  treatment 
delivery.  The  APC  Panel  recommended 
that  we  review  whether  the  use  of  x-ray 
guidance  (as  opposed  to  CT  or 
ultrasound  guidance)  for  radiation 
therapy  is  being  properly  reported  and 
included  in  the  payment  rates  for  the 
radiation  treatment  deliveni'  codes.  We 
agree  that  we  should  review  these  issues 
further  and  will  do  so  in  preparation  for 
the  2005  update.  However,  we  did  not 
receive  sufficient  or  convincing 
information  upon  which  to  base  a 
change  for  2004.  Therefore,  we 
encourage  interested  parties  to  submit 
any  additional  information  on  the  use  of 
these  codes  and  cost  of  providing  these 
services  in  the  outpatient  hospital 
setting  in  response  to  this  final  rule  with 
comment  period. 

The  APC  Panel  also  heard  testimony 
concerning  the  proposed  pavment  rate 
for  CPT  77418.  assigned  to  APC  0412 
(IMRT  treatment  delivery).  The 
presenter  stated  that  the  proposed 
amount  was  too  low.  However,  the  APC 
Panel  supported  the  proposal  in  the 
absence  of  compelling  evidence  that  the 
rate  derived  from  the  claims  data  is 
wrong.  We  concur  with  the  APC  Panels 
recommendation  and  will  retain  CPT 
77418  in  APC  0412.  We  used 
approximately  113.000  claims  to  set  the 
weight  for  this  procedure,  which  we 
believe  is  a  sufficiently  robust  set  of 
data. 

During  this  section  of  the  APC  Panel's 
August  22  meeting,  the  Panel  members 
also  heard  testimony  concerning  HCPCS 
codes  G0251  and  G0173  used  to  report 
stereotactic  radiosurgery.  The  APC 
Panel  supported  the  proposed  payment 
rates  for  these  codes  until  more  data 
become  available.  The  APC  Panel  also 
asked  to  review  this  issue  further  at  its 
winter  2004  meeting.  We  discuss 


stereotactic  radiosurgerv'  in  further 
detail  below.  We  have  decided  to  make 
certain  changes  to  the  payment  for  these 
procedures.  However,  the  APC 
assignment  for  these  codes  for  2004  is 
interim  final.  We  solicit  comments  on 
the  2004  assignments,  and  we  will  also 
include  this  on  the  APC  Panel's  agenda 
for  its  winter  2004  meeting. 

The  final  topic  in  this  section  of  the 
APC  Panel's  August  22  meeting 
pertained  to  HCPCS  codes  G0242  and 
G0243  (multi  source  photon  stereotactic 
planning).  The  APC  Panel  was 
requested  to  recommend  that  we 
combine  the  coding  for  these  procedures 
under  one  code,  with  the  payment  for 
the  new  code  derived  by  adding  the 
payment  for  G0242  and  G0243  together. 
The  information  presented  to  the  APC 
Panel  stated  that  the  services 
represented  by  the  two  G  codes 
represent  one  continuous  procedure, 
that  it  is  a  surgical  procedure,  and  the 
cost  center  mapping  should  be  to  a 
surgical  cost  center.  The  APC  Panel  will 
review  this  request  at  its  winter  2004 
meeting.  The  APC  Panel  is  interested  in 
receiving  comments  on  this  topic  from 
professional  societies  representing 
neurosurgeons,  radiation  oncologists 
and  others  concerning  this  proposal. 

c.  Payment  and  Coding  for  Drug 
Administration  and  for  Certain  Drugs. 
Biologicals,  and  Radiopharmaceuticals 

The  APC  Panel  heard  testimony  and 
discussed  the  proposals  described  in  the 
August  12,  2003  proposed  rule  on 
payment  for  drug  administration  and 
the  packaging  of  the  costs  of  drugs, 
biologicals,  and  radiopharmaceuticals. 
The  APC  Panel  recommended  that: 

•  We  continue  to  use  the  current  "Q" 
codes  for  drug  administration  and  not 
institute  new  "G"  codes  to  represent  the 
administration  of  either  packaged  or 
separately  paid  drugs. 

•  We  allow  billing  of  Q0081  on  a  per- 
visit  basis,  rather  than  on  a  per-day 
basis  as  proposed. 

•  We  delete  Q0085  and  allow 
hospitals  to  use  both  Q0083  and  Q0084 
when  billing  for  chemotherapy 
administered  by  both  infusion  and  other 
techniques  in  a  given  visit. 

•  That  we  consider  adopting  the  final 
option  among  the  three  new  methods  of 
paying  for  drug  administration  that  we 
proposed,  as  options  to  the  current 
policy,  in  the  August  12,  2003  proposed 
rule. 

•  That  we  look  further  at  hospital 
pharmacies'  costs  for  preparing  drugs 
and  radiopharmaceuticals  and  this  issue 
be  examined  more  closely  by  the  Panel 
during  its  winter  2004  meeting. 

The  APC  Panel  also  expressed  serious 
concern  about  the  dollar  threshold  for 
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th"  p,i(  k>iL;ing  nl  drills  and  the  adequacy 
111  pdMiit'iit  tor  si'pdrdtejy  paid  drugs. 
However,  in  the  absence  of  alternative 
proposals  by  us.  the  APC  Panel  did  not 
ma]<t'  further  recommendations  on  that 
issue.  The  APC  Panel  requested  that  we 
present  aiternativn  options  during  the 
winter  2004  meeting,  including  a  new 
APC  structure  for  drugs  and 
radiopharmaceuticals.  As  for  specific 
drug  issues,  after  hearing  testimony 
concerning  the  codes  for  Baclofin  refdl 
kits,  the  APC  Panel  recommended  that 
we  delete  code  C9010  and  retain  the 
other  codes  for  this  product  used  in  the 
treatment  of  Parkinson's  disease  and 
spasticity. 

We  have  carefully  considered  each  of 
the  APC  Panel's  recommendations  along 
with  comments  on  the  subject  of  drug 
administration  and  payment  for  drugs, 
biologicals,  and  radiopharmaceuticals. 
For  the  reasons  discussed  more  fully 
elsewhere  in  this  final  rule,  we  have 
decided  to  accept  the  APC  Panel's 
recommendations  that  we  continue 
using  Q0081  through  Q0084  in  2004: 
that  we  continue  to  define  these  codes 
on  a  per-visit.  rather  than  per-dav  basis: 
that  we  delete  code  Q0085;  and  that  we 
delete  code  C9010.  We  have  decided  to 
continue  paying  for  the  drug 
administration  "Q"  codes  according  to 
our  current  rules  and  discuss  that 
decision  further  in  section  V1.B.4  of  this 
final  rule.  We  will  consider  the  Panel's 
recommendation  that  we  investigate 
other  approaches  for  paying  for  drugs 
and  radiopharmaceuticals.  However,  for 
2004,  we  have  determined  that  we  will 
pay  separately  under  their  own  APCs  for 
drugs,  biologicals  and 
radiopharmaceuticals  for  which  the 
median  per  dav  costs  are  in  excess  of 
S50. 

(4!  Device-Related  Procedures 

The  APC  Panel  heard  testimonv  from 
the  device  manufacturing  community 
and  others  concerning  pavment  for 
procedures  that  involve  the 
implantation  of  devices.  The  presenters 
discussed  concerns  that  affected  such 
procedures  in  general,  such  as  the 
absence  of  a  proposal  to  limit  payment 
reductions  for  such  procedures  between 
2003  and  2004  and  issues  related  to  the 
hospital  claims  for  these  procedures. 
Presentations  to  the  APC  Panel  also 
discussed  inadequacies  in  the  claims 
data  or  our  methodologv  for  using  the 
claims  data  to  set  relative  weights  for 
specific  device-related  APCs  (APCs 
0046, 0107. 0108. 0222, 0223. 0385. and 
0;38fi.  Presenters  urged  that  the  APC 
Panel  advise  us  to  use  the  best  external 
data  possible,  including  proprietarv  data 
that  would  be  held  confidential. 
Presentations  to  the  APC  Panel  also 


addressed  the  multiple  surgical 
reduction  with  respect  to  device-related 
APCs. 
The  APC  Panel  recommended: 

•  That  we  use  credible  external  data 
that  can  be  made  publicly  available  for 
establishing  the  median  costs  for  APCs 
0107  and  0386. 

•  That  We  change  the  status  indicator 
for  CPT  6  J  885  so  that  it  is  not  subject 

to  the  multiple  procedure  discounting. 

•  That  tve  assign  the  new  CPT  codes 
for  central  venous  access  devices  into 
appropriate  APCs.  either  clinical  APCs 
or  new  teohnology  APCs. 

•  That  file  APC  assignments  of  the 
new  centiil  venous  access  devices  be 
reviewed  \y  the  APC  Panel  at  its  next 
meeting. 

•  That  Af-e  provide  the  APC  Panel 
with  median  cost  data  for  all  APCs  in 
spreadsheet  format  for  its  consideration 
in  advancd  of  and  during  its  next 
meeting. 

•  That  ye  review  the  presenter's 
suggestionk  with  respect  to  APC  0046 
and  make  recommendations  for  any 
changes  to:  this  APC  to  the  APC  Panel 
at  its  next  tneeting. 

•  That  v^e  change  the  status  indicator 
for  CPT  93571  and  93572  from  "N" 
(packaged  status)  to  an  appropriate 
indicator  that  allows  separate  payment 
under  the  APC. 

We  considered  the  final  set  of 
recommendations  from  the  APC  Panel's 
August  2003  meeting  and  have  accepted 
several  of  them.  Specifically,  we 
decided  tojuse  external  data  in  setting 
the  median  cost  for  2004  for  APC  0107. 
We  have  n$t  used  external  data  for  APC 
0386.  Each  of  these  decisions  is 
discussed  m  greater  detail  elsewhere  in 
this  final  rule.  We  accepted  the  Panel's 
recommendation  to  change  the  status 
indicator  for  CPT  61885.  In  order  to  do 
so.  we  moved  this  code  into  its  own 
APC,  0039,  Implant  neurostim,  one 
array.  We  hjave  assigned  the  new  CPT 
codes  for  central  venous  access  devices 
to  New  Technology  APCs  as  displaved 
in  Addendum  B.  The  range  of  new  CPT 
codes  is  36555  through  36597.  and  the 
new  APC  assignments  include  APCs 
0032. 0115. 0109,  0187,  and  1541. 
The  assignment  of  these  codes  is 
subject  to  public  comment  and  will  be 
placed  on  the  APC  Panel's  agenda  for  its 
next  meeting.  During  that  meeting,  we 
will  also  provide  the  APC  Panel  with 
spreadsheet  data  on  the  median  costs  of 
all  APCs.  With  respect  to  APC  0046,  we 
are  sympathetic  to  the  presenter's 
concerns.  However,  we  were  not 
provided  with  datalhat  we  considered 
sufficient  to  assess  whether  a  new 
coding  structure  with  increased 
payment  rates  is  warranted  for  the 
treatment  of  bone  fractures  with 


external  fixation  devices.  However,  we 
would  support  the  specialty  societies' 
efforts  to  request  changes  to  the  exi'sting 
CPT  coding  structure.  For  reasons 
discussed  elsewhere,  we  have  not 
accepted  the  Panel's  recommendation 
with  respect  to  CPT  codes  93571  and 
93572. 

Comment:  An  association  voiced 
concern  that  the  Panel  meetmg  on 
August  22.  2003  came  too  soon  after  the 
publication  of  the  August  12.  2003 
proposed  rule  for  its  members  to 
prepare  adequately  for  presentation  to 
the  Panel. 

Response:  The  agency  must  schedule 
the  Panel  mijetings  sufficiently  in 
advance  of  the  meeting  in  order  to 
provide  ample  notice  to  the  public  of 
the  meeting  and  to  allow  sufficient  time~- 
for  the  Panel  members  to  arrange  their 
schedules.  We  attempted  to  balance 
those  needs  with  the  goal  of  conducting 
the  first  mid-year  meeting  of  the  Panel 
during  the  comment  period  so  that 
issues  discussed  in  the  August  12,  2003 
proposed  rule  could  be  topics  for  the 
Panel's  consideration  and  interested 
parties'  testimonv  before  the  Panel.  The 
July  25.  200  1  Federal  Register  notice 
(68  FR  44089) announced  the  second 
2003  meeting  of  the  APC  Panel,  which 
we  believe  provided  sufficient  advance 
notice  of  the  meeting. 

While  it  is  true  that  the  proposed  rule 
was  placed  on  displav  on  August  6, 
published  on  August  12,  and  the 
meeting  was  held  on  .August  22.  2003. 
many  interested  parties  attended  the 
meeting  and  presented  thoughtful 
comments  on  most  issues  discussed  in 
the  proposed  rule.  Nevertheless,  we  will 
take  this  comment  into  consideration  for 
future  planning  of  APC  Panel  meetings. 

Comment:  Several  commenters 
expres.sed  concern  about  the  length  of 
the  meeting  and  time  allotted  on  the 
agenda  to  particular  issues.  One 
commenter  stated  that  scheduling  only 
[ll^day  for  Panel  deliberations  was 
inadequate.  A  commenter  was 
concerned  that  device-related  issues 
were  relegated  to  the  last  hour,  that  ^ 
presenters  were  given  onlv  2  minutes, 
and  that  there  was  little  time  for  Panel 
discussion  and  consideration  of  the 
issues  presented. 

Response:  We  appreciate  the 
commenter's  interest  in  ensuring  that 
adequate  time  be  allowed  for  the  public 
to  present  issues  for  the  Panel's 
consideration  and  for  the  Panel  to  have 
sufficient  time  for  their  discussion  and 
deliberation. 

Although  the  device  issues  were 
scheduled  for  the  last  hour  of  the 
meeting,  the  Panel  members  received 
the  written  presentations  beforehand, 
and  had  an  opportunity  to  review  them 
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before  the  meeting.  Placing  a  limit  on 
presentations  is  a  prerogative  of  the 
Panel  Chair  and  must  at  times  be  done 
in  order  to  allow  all  interested  parties  to 
make  presentations  on  agenda  items. 
However,  we  will  take  all  of  the 
concerns  into  consideration  when 
scheduling  future  meetings. 

3.  Recommendations  of  the  Advisory' 
Panel  and  Our  Responses 

January  2003  Meeting 

In  this  section,  we  consider  the 
Panel's  recommendations  affecting 
specific  APCs.  The  Panel  based  its 
recommendations  on  claims  data  for  the 
period  April  1.  2002  through  September 
30.  2002.  This  data  sot  comprises  a 
portion  of  the  data  that  will  be  used  to 
set  2004  payment  rates.  APC  titles  in 
this  discussion  are  those  that  existed 
when  the  APC  Panel  met  in  lanuary 
2003.  In  a  few  cases,  APC  titles  have 
been  changed  for  this  final  rule,  and, 
therefore,  some  APCs  do  not  have  the 
same  title  in  Addendum  A  as  they  have 
in  this  section. 

The  Panel's  agenda  included  APCs 
that  our  staff  believed  violated  the  2 
times  rule  as  well  as  APCs  for  which 
comments  were  submitted.  As  discussed 
below,  the  Panel  sometimes  declined  to 
recommend  a  change  in  an  APC  even 
though  the  APC  appeared  to  violate  the 
2  times  rule.  In  section  II. B  of  the 
August  12,  2003  proposed  rule,  we 
discuss  our  proposals  regarding  the  2 
times  nde  based  on  the  April  1  through 
December  31,  2002  data  that  we  used  to 
determine  the  final  2004  APC  relative 
weights.  Section  II.B  {68  FR  47977)  of 
the  August  12,  2003  proposed  rule  also 
details  the  criteria  we  used  when 
deciding  to  propose  exceptions  to  the  2 
times  rule. 

Unless  otherwise  specified  in  each  of 
the  following  discussions  of  the  APC 
Panel's  recommendations,  our  proposed 
actions  are  finalized  in  this  final  rule. 

a.  Debridement  and  Destruction 

APC  0012:  Level  I  Debridement  & 
Destruction 

APC  0013:  Level  II  Debridement  & 
Destruction 

We  expressed  concern  to  the  Panel 
that  APCs  0012  and  0013  appear  to 
violate  the  2  times  rule.  In  order  to 
remedy  these  violations,  we  asked  the 
Panel  to  consider  the  following  changes: 

(1)  Move  the  following  codes  from 
APC0013  to  APC0012: 


HCPCS 


HCPCS 


11001 

11302 
15786 


Description 


Debnde  infected  skin  add- 
on. 
Shave  skin  lesion 
Abrasion,  lesion,  single. 


15793 
15851 
16000 
16025 


Description 


Chemical  peel,  nonfacial. 
Removal  of  sutures. 
Initial  treatment  of  bum(s). 
Treatment  of  bum(s). 


(2)  Move  code  11057  (Trim  skin 
lesions,  over  4)  from  APC  0012  to  APC 
0013. 

The  Panel  agreed  with  our  staff  and 
recommended  that  we  make  these 
changes.  We  proposed  to  accept  the 
Panel's  recommendation. 

However,  we  received  comments  from 
a  group  of  hospitals  concerning  the 
proposed  change  for  CPT  code  15851, 
removal  of  sutures  under  anesthesia 
(other  than  local),  same  surgeon.  In  their 
comments,  the  hospitals  noted  that  the 
descriptor  for  CPT  codes  15851  and 
15850  (removal  of  sutures  under 
anesthesia  (other  than  local),  other 
surgeon,  were  virtually  identical  with 
the  exception  of  which  surgeon 
performs  the  suture  removal.  The 
commenters  did  not  believe  that  the 
identity  of  the  surgeon  could  result  in 
a  significant  difference  in  resource  costs 
to  the  hospital.  Our  clinical  staff  agree 
and  believe  that  the  difference  in 
hospital  median  costs  derived  from  our 
claims  data  may  be  due  to  a 
misunderstanding  about  the  coding.  For 
2004,  we  have  decided  that  we  will 
place  both  CPT  codes  for  suture  remove 
under  anesthesia  in  APC  0016. 

b.  Excision/Biopsy 

APC  0019:  Level  I  Excision/Biopsy 
APC  0020:  Level  II  Excision/Biopsy 
APC  0021;  Level  III  Excision/Biopsy 
We  expressed  concern  to  the  Panel 
that  APCs  0019  and  0020  appear  to 
violate  the  2  times  rule.  In  order  to 
remedy  these  violations,  we  asked  the 
Panel  to  consider  the  following  changes: 

(1)  Move  the  following  HCPCS  codes 
from  APC  0019  to  a  new  APC: 


HCPCS 


Description 


11755  

Biopsy,  nail  unit. 

11976  

Removal  of  contraceptive 

cap. 

24200  

Removal  of  arm  foreign 

body. 

28190   

Removal  of  foot  foreign 
body. 

56605   

Biopsy  of  vulva/penneum. 

56606   

Biopsy  of  vulva'penneum. 

69100  

Biopsy  of  external  ear. 

HCPCS 

Description 

11404  

Removal  of  skin  lesion. 

11423  

Removal  of  skin  lesion. 

11604  

Removal  of  skin  lesion. 

11623  

Removal  of  skin  lesion. 

The  Panel  recommended  that  we  not 
change  the  structure  of  APCs  0019, 
0020,  and  0021  at  this  time  in  the 
interest  of  preserving  clinical 
homogeneity.  In  August,  we  proposed  to 
accept  the  Panel's  recommendation  that 
we  make  no  changes  to  the  structure  of 
these  APCs  for  2004.  However, 
following  our  review  of  the  median 
costs  developed  for  the  final  rule,  using 
a  more  complete  set  of  claims  for 
services  from  April  through  December 
2002.  we  determined  that  CPT  codes 
11404  and  11623  should  be  moved  to 
APC  0021.  We  plan  to  place  these  APCs 
on  the  Panel's  agenda  for  the  2005 
update. 

c.  Thoracentesis/Lavage  Procedures  and 
Endoscopies 

APC  0071:  Level  I  Endoscopy  Upper 
Airway 

APC  0072:  Level  11  Endoscopy  Upper 
Airway 

APC  0073:  Level  III  Endoscopy  Upper 
Airway 

We  expressed  concern  to  the  Panel 
that  APCs  0071  and  0072  appear  to 
violate  the  2  times  rule.  In  order  to 
remedy  these  violations,  we  asked  the 
Panel  to  consider  the  changes  below. 

Move  the  following  HCPCS  codes  as 
described  below: 

Table  1.— HCPCS  Codes  Final  to 
BE  Redistributed  From  APCs 
0071  AND  0072  TO  APCs  0071, 
0072.  AND  0075 


The  APC  Panel  recommended  that  we 
make  these  changes,  and  we  proposed  to 
do  so  in  our  August  12,  2003  proposed 
rule. 

(2)  Move  the  following  HCPCS  codes 
from  APC  0020  to  APC  0021: 


HCPCS  Description 


2003       2004 
APC       APC 


4- 


31505....     Diagnostic  laryn-        0072       0071 

goscopy, 
31575...     Diagnostic  laryn-        0071       0072 

goscopy. 
31720  ....  '  Clearance  of  air-   j    0072      0073 

ways.  j  I 

1 I \ 

The  Panel  recommended  that  we 
make  the  above  changes.  We  proposed 
to  accept  the  Panel's  recommendation, 
with  the  exception  of  CPT  code  31 720. 
After  reviewing  an  additional  quarter  of 
claims  data  that  were  not  available  at 
the  time  the  Panel  convened,  placement 
of  CPT  code  31720  into  APC  0072  better 
reflects  its  resource  consumption. 
Therefore,  we  proposed  to  keep  CPT 
code  31720  in  APC  0072. 
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li  Cardiac  and  Ambulatory  Blood 
Frcfisure  Monitoring 

APC  0097:  Cardiac  and  Ambulatory 
Blood  Pressure  Monitoring 

\Vp  f»\prpssed  roncern  to  the  Panel 
that  .APC  0097  appears  to  violate  the  2 
times  rule.  We  asked  the  Panel  to 
recommend  options  for  resolving  this 
\  lolation  and  suggested  splitting  APC 
0097  into  two  APCs,  The  Panel 
recommended  that  the  structure  of  APC 
0097  should  not  be  changed  at  this  time 
based  on  clinical  homogeneitv 
considerations   We  proposed  to  accept 
the  Panel's  recommendation  that  we 
make  no  changes  to  APC  0097  for  2004. 
We  received  no  comments  disagreeing 
with  this  proposal,  and  we  will  adopt  it 
for  2004   We  also  plan  to  place  this  APC 
on  the  Panel's  agenda  for  the  2005 
update. 

e.  Electrocardiograms 

APC  0099:  Electrocardiograms 

APC  0340:  Minor  Ancillary 
Procedures 

We  expressed  concern  to  the  Panel 
that  APC  0099  appears  to  violate  the  2 
times  rule  We  asked  the  Panel  to 
recommend  options  for  resolving  this 
violation,  and  suggested  moving  CPT 
code  93701  (Bioimpedance.  thoracic) 
from  APC  0099  tr)  APC  0340.  The  Panel 
believed,  however,  that  the  structure  of 
APC  0099  should  not  be  changed  at  this 
time  based  on  clinical  homogeneity 
considerations.  We  proposed  to  accept 
the  Panel's  recommendation  that  we 
make  no  changes  to  APC  0099  for  2004. 
We  plan  to  place  this  APC  on  the 
Panel's  agenda  for  the  2005  update. 

/.  Cardiac  Stress  Tests 

APC  0100;  Cardiac  Stress  Tests 
A  presenter  to  the  Panel,  who 
represented  a  device  manufacturer, 
requested  that  we  move  CPT  code  93025 
(Microvolt  t-wave  assessment)  out  of 
APC  0100.  The  presenter  believes  that 
the  actual  cost  for  this  procedure  is 
significantlv  higher  than  for  other 
procedures  in  the  same  APC.  Since  this 
technology  is  often  billed  in  conjunction 
with  other  procedures  (for  example, 
stress  tests.  CPT  code  93017).  few 
single-APC  claims  were  available  to 
evaluate  the  presenter's  contention. 

The  Panel  believed  the  data  presented 
are  insufficient  to  merit  moving  the 
code  and  recommended  that  CPT  code 
93025  remain  in  APf:  0100  until  more 
data  are  available  for  review.  We 
proposed  to  accept  the  Panel's 
recommendation  that  CPT  code  93025 
remain  m  APC  0100  until  more  claims 
data  become  available  for  review.  We 
will  adopt  this  proposal  for  2004. 


g.  Revision/Removal  of  Pacemakers  or 
Automatic  Implantable  Cardioverter 
Defibrillators 

APC  0105:  Revision/Removal  of 
Pacemakers,  AICD,  or  Vascular 

We  asked  the  Panel  to  review  the 
codes  within  APC  0105  for  an  apparent 
violation  of  the  2  times  rule,  stating  that 
we  believe  the  apparent  violation  is  a 
result  of  incorrectly  coded  claims.  The 
Panel  agreed  and  recommended  no 
changes  to  APC  0105  at  this  time.  We 
proposed  to  accept  the  Panel's 
recommendation  that  we  make  no 
changes  to  APC  0105  until  more 
accurate  claims  data  become  available 
and  support  the  need  for  a  change.  We 
will  adopt  this  proposal  for  2004. 

h.  Sigmoidoscopy 

APC  0146:  Level  I  Sigmoidoscopy 
APC  0147:  Level  II  Sigmoidoscopy 
We  expressed  concern  to  the  Panel 
that  relatively  simple  procedures  such 
as  anoscopy  and  rigid  sigmoidoscopy 
have  higher  median  costs  than  more' 
complex  procedures  such  as  flexible 
sigmoidoscopy.  Panel  members 
suggested  the  high  costs  may  be  due  to 
the  need  to  perform  an  otherwise  minor 
office  procedure  in  a  hospital  setting 
(for  example,  due  to  the  clinical 
condition  of  the  patient).  Panel 
members  also  suggested  that  claims  may 
be  incorrectly  coded  because  coding 
instructions  do  not  clearly  state  how  to 
code  wheo  the  procedure  performed  is 
not  as  extensive  as  the  procedure 
planned  (for  example,  when  a 
colonoscopy  is  planned  but  only  a 
sigmoidoscopy  is  performed).  In  these 
cases,  coding  instructions  are  unclear  as 
to  whether  the  planned  procedure 
should  be  reported  with  a  modifier  for 
reduced  services  or  with  the  code  for 
the  actual  procedure  performed. 

The  Panel  recommended  that  we 
make  no  changes  to  APCs  0146  and 
0147  at  this  time.  We  proposed  to  accept 
the  Panel's  recommendation  that  we 
make  no  changes  to  APCs  0146  and 
0147.  We  will  adopt  this  proposal  for 
2004.  However,  we  plan  to  place  this 
APC  on  the  Panel's  agenda  for  the  2005 
update. 

i.  Anal/Rectal  Procedures 

APC  0148:  Level  I  Anal/Rectal 
Procedure 

APC  0149:  Level  III  Anal/Rectal 
Procedure 

APC  015B:  Level  II  Anal/Rectal 
Procedure 

We  expressed  concern  to  the  Panel 
that  APCs  0148  and  0149  appear  to 
violate  the  2  times  rule.  We  asked  the 
Panel  to  recommend  options  for 
resolving  these  violations,  and 
suggested  rearranging  some  of  the  CPT 


codes  within  APCs  0148.  0149,  and 
0155  The  Panel  recommended  that  we 
move  CPT  code  46040  (Incision  of  rectal 
abscess)  from  APC  0155  to  APC  0149. 
We  proposed  to  accept  the  Panels 
recommendation,  and  we  will  adopt  it 
for  2004. 

/.  Insertion  of  Penile  Prosthesis 

APC  0179:  Urinary  Incontinence 
Procedures 

APC  0182:  Insertion  of  Penile 
Prosthesis 

A  presenter  to  the  Panel  representing 
manufacturers  and  providers  requested 
that  APC  0182  be  split  into  two  APCs, 
based  oti  whether  the  procedure  used 
inflatable  or  non-inflatable  penile 
prostheses.  The  presenter  stated  that  the 
complexity  of  the  procedure,  the  cost  of 
the  devices,  and  related  resources  were 
all  significantly  higher  with  inflatable 
prostheses. 

The  Panel  recommended  that  we 
eliminate  APCs  0179  and  0182  and 
create  two  new  .APCs.  0385  and  0386. 
that  contain  the  following  CPT  codes: 

APC  0385 
HCPCS  Description 

52282   Cystoscopy,  implant  stent. 

^3440  Correct  bladder  function. 

53444  Insert  tandem  cuff. 

^"^'^OO  Insert  semi-rigid  prosthesis. 

54416  Remv/repI  penis  contain 

prosttiesis. 


APC  0386 
HCPCS  Description 

53445  Insert  uro/ves  nek  sptiincter. 

53447  I  Remove/replace  ur  sphiinc- 

ter. 

54401   Insert  self-contained  pros- 
thesis. 

54405  Insert  multi-comp  penis 

prosthesis 

54410  Remove/replace  penis  pros- 
thesis. 

We  proposed  to  accept  the  Panel's 
recommendation  to  eliminate  APCs 
0179  and  0182  and  create  two  new 
APCs.  0385  and  0386.  containing  the 
above  CPT  code  configurations. 

k.  Surgical  Hysteroscopv 

APC  0190;  Surgical  Hvsteroscopy 
A  presenter  to  the  Panel,  who 
represented  a  device  manufacturer, 
requested  that  we  move  CPT  code  58563 
(Hysteroscopy.  ablation)  from  APC  0190 
to  a  higher  paying  APC.  The  presenter 
noted  that  endometrial  crvoablation  is 
included  in  a  new  technologv  APC, 
while  a  thermal  ablation  system  is 
included  with  older,  less  costly 
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techniques.  The  presenter  expressed 
concern  that  crvoablation  mav  be 
reimbursed  at  a  higher  rate  than  the 
thermal  ablation  system,  giving  its 
manufacturers  an  unfair  competitive 
advantage. 

Panel  members  agreed  that  new,  more 
expensive  technologies  that  prove  to  be 
more  effective  merit  review  for  a  higher 
pavment  rate.  Without  substantial 
evidence  of  greater  effectiveness, 
however,  the  Panel  was  reluctant  to 
create  APCs  that  provide  an  incentive  to 
use  a  more  expensive  device.  In  its 
discussion  of  whether  or  not  to 
recommend  moving  CPT  code  58563  to 
a  higher  paying  APC.  the  Panel 
recommended  that  we  take  into  account 
different  methods  of  endometrial 
ablation  associated  with  hysteroscopy. 
adequately  reflect  the  resources  used  for 
the  various  procedures,  avoid  creating  a 
competitive  advantage  or  disadvantage, 
and  collect  data  needed  to  track  costs  on 
the  type  of  technologies  used  for  this 
procedure. 

After  consulting  with  experts  in  the 
field,  we  proposed  to  split  APC  0190 
(Surgical  Hysteroscopy)  into  two  APCs 
that  are  more  clinically  homogeneous. 
We  proposed  to  change  the  description 
for  APC  0190  from  "Surgical 
Hysteroscopy"  to  "Level  I 
Hvsteroscopy"  and  keep  the  following 
HCPCS  code's  in  APC  0190: 


HCPCS 


Description 


58558  Hysteroscopy,  biopsy. 

58559  Hysteroscopy,  lysis. 

58562  I  Hysteroscopy.  remove  fb. 

58579  I  Hysteroscope  procedure. 

We  also  proposed  to  move  the 
following  HCPCS  codes  from  APC  0190 
to  newly  created  APC  0387  titled  "Level 
II  Hysteroscopy": 


HCPCS 

Description 

58560   

58561    

Hysteroscopy.  resect  sep- 
tum. 

Hysteroscopy,  remove 

58563  

myoma 
Hysteroscopy.  ablation. 

In  addition,  we  proposed  to  move  the 
following  HCPCS  codes  as  described 
below: 

Table  2.— HCPCS  Codes  to  be  Re- 
distributed TO  APCs  0130.  0195, 

AND  0190 


HCPCS 


Description 


2003 
APC 


58578 


Laparoscopic 
procedure, 
uterus. 


2004 
APC 


Table  2.— HCPCS  Codes  to  be  Re- 
distributed TO  APCs  0130.  0195, 
AND  0190 — Continued 


0190       0130 


HCPCS 


Description 


2003 
APC 


2004 
APC 


58353  ... 
58555  .  . 


Endometrial  ab- 
late, thermal. 

Hysteroscopy.  di- 
agnostic, sep. 
procedure. 


0193  I    0195 

0194  0190 


We  believe  these  final  changes  take 
into  account  the  different  technologies 
used  to  perform  these  procedures  while 
maintaining  the  clinical  comparability 
of  these  APCs  as  well  as  improving  their 
homogeneity  in  terms  of  resource 
consumption. 

1.  Female  Reproductive  Procedures 

APC  0195:  Level  VII  Female 
Reproductive  Proc 

APC  0202:  Level  VIII  Female 
Reproductive  Proc 

A  commenter  requested  that  we  place 
CPT  code  57288  (Repair  bladder  defect) 
in  its  own  APC  because  it  requires  the 
use  of  a  device.  Our  staff  suggested  that 
CPT  codes  57288  and  57287  remain  in 
APC  0202,  while  the  remaining  codes  in 
APC  0202  be  moved  to  APC  0195: 


HCPCS 


Description 


57109  

Vaginectomy  partial  w/ 
nodes. 

Partial  removal  of  ovary(s). 
Removal  of  ovanan  cyst(s). 

58920   

58925  

The  Panel  agreed  with  our  staff,  and 
we  proposed  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 
57109,  58920.  and  58925  from  APC 
0202  to  APC  0195.  We  will  adopt  the 
Panel's  recommendation  for  2004. 

m.  Nerve  Injections 

APC  0203:  Level  IV  Nerve  Injections 
APC  0204:  Level  I  Nerve  Injections 
APC  0206:  Level  II  Nerve  Injections 
APC  0207:  Level  111  Ner\'e  Injections 
Several  commenters  suggested 
changes  in  the  configuration  of  APCs 
0203,  0204.  0206,  and  0207  because  of 
concerns  that  the  current  classifications 
result  in  payment  rates  that  are  too  low 
relative  to  the  resource  costs  associated 
with  certain  procedures  in  these  APCs. 
Several  of  these  APCs  include 
procedures  associated  with  drugs  or 
devices  for  which  pass-through 
payments  are  scheduled  to  expire  in 
2003. 

We  requested  the  Panel's  input 
regarding  whether  or  not  these  APCs 
should  be  restructured.  The  Panel  stated 
that  tne  current  configuration  of  APCs 
0203,  0204,  0206,  and  0207  is  more 


clinically  cohesive  than  the  previous 
year's  configuration  and  that  more  data 
should  be  collected  before  making  any 
changes.  We  proposed  to  accept  the 
Panel's  recommendation  that  we  make 
no  changes  to  the  structure  of  these 
APCs  until  more  data  become  available 
for  review.  We  will  adopt  the  Panels 
recommendation  for  2004. 

n.  Laminotomies  and  Laminectomies; 
Implantafion  of  Pain  Management 
Device 

APC  0208:  Laminotomies  and 
Laminectomies 

APC  0223:  Implantation  of  Pain 
Management  Device 

A  presenter  to  the  Panel,  who 
represented  a  device  manufacturer, 
requested  that  we  move  CPT  code  62351 
(Implant  spinal  canal  catheter)  from 
APC  0208  to  APC  0223  to  better  capture 
the  device  cost  that  may  be  involved 
with  the  procedure.  The  Panel  believed 
the  data  were  insufficient  to  merit 
moving  the  code  and  recommended  that 
CPT  code  62351  remain  in  APC  0208 
until  more  data  are  available  for  review. 
We  proposed  to  accept  the  Panel's 
recommendation  that  CPT  code  62351 
remain  in  APC  0208  until  more  claims 
data  become  available  for  review.  We 
will  adopt  the  Panel's  recommendation 
for  2004. 

o.  Extended  EEG  Studies  and  Sleep 
Studies;  Electroencephalogram 

APC  0209:  Extended  EEG  Studies  and 
Sleep  Studies,  Level  II 

APC  0213:  Extended  EEG  Studies  and 
Sleep  Studies.  Level  I 

APC  0214:  Electroencephalogram 

We  expressed  concern  to  the  Panel 
that  APC  0213  appears  to  minimally 
violate  the  2  times  rule.  In  order  to 
remedy  this  violation,  we  asked  the 
Panel  to  consider  a  commenters 
suggestion  that  we  move  CPT  code 
95955  (EEG  during  surgery)  from  APC 
0214  to  APC  0213.  The  Panel  agreed, 
with  the  commenters  suggestion.  We 
proposed  to  accept  the  Panel's 
recommendation  to  move  CPT  code 
95955  from  APC  0214  to  APC  0213. 

p.  Nerve  and  Muscle  Tests 

APC  0215:  Level  I  Nerve  and  Muscle 
Tests 

APC  0216:  Level  III  Nerve  and  Muscle 
Tests  APC  0218: 

Level  II  Nerve  and  Muscle  Tests 

We  expressed  concern  to  the  Panel 
that  APC  0218  appears  to  violate  the  2 
times  rule.  In  order  to  remedy  this 
violation,  one  commenter  requested  that 
we  move  CPT  codes  95921  (Autonomic 
nerve  function  test)  and  95922 
(Autonomic  nerve  function  test)  from 
APC  0218  to  APC  0216,  while  another 
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rommpnter  rpquostod  thdt  vvp  move  CPT 
(  odf  95904  (Serisi)rv  nerve  conduction 
tt'.stj  from  APC  021.5  tu  APC  0218. 
Altenidtivoly,  our  staff  suggested  to  the 
Panel  that  the  following  CPT  codes  be 
moved  from  APC  0218  to  APC  0215. 

HCPCS  Description 

35858  [  Tensilon  test  &  myogram, 

95870  Muscle  test,  nonparaspinal 

95900   Motor  nerve  conduction  test. 

95903  I  Motor  nerve  conduction  test. 

After  considering  all  of  the  above 
proposals,  the  Panel  recommended  that 
ue  move  CPT  codes  95858,  95870, 
95900,  and  95903  from  APC  0218  to 
APC  0215.  We  proposed  to  accept  the 
Panel's  recommendation. 

q.  Implantation  of  Drug  Infusion  Device 

APC  0227:  Implantation  of  Drug 
Infusion  Device 

APC  0227  contains  only  two  CPT 
codes:  Implantation  of  programmable 
spine  infusion  pumps,  62362,  and 
Implantation  of  non-programmable 
spine  infusion  pumps,  62361.  A 
commenter  requested  that  we  split  APC 
0227  into  two  APCs  to  recognize  the 
cost  difference  between  CPT  code  62361 
and  CPT  code  62362.  However,  since 
our  cost  data  do  not  show  a  significant 
cost  difference  between  the  two  devices 
and  APC  0227  does  not  violate  the  2 
times  rule,  the  Panel  recommended  that 
CPT  codes  62361  and  62362  remain  in 
APC  0227.  We  proposed  to  accept  the 
Panel's  recommendation,  which  we  will 
adopt  for  2004. 

r  Ophthalmologic  APCs 

APC  0230:  Level  I  Eye  Tests  & 
Treatments 

APC  0235:  Level  I  Posterior  Segment 
Eye  Procedures 

APC  0236:  Level  II  Posterior  Segment 
Eye  Procedures 

APC  0698:  Level  II  Eye  Tests  & 
Treatments 

We  advised  the  Panel  that  APCs  0230 
and  0235  violate  the  2  times  rule  but 
that  the  current  configuration  of  these 
APCs  reflects  the  Panel's  previous 
recommendations.  A  presenter  to  the 
Panel,  who  represented  a  device 
manufacturer,  expressed  concern  that 
the  pass-through  device  categor>-  "New 
Technology:  Intraocular  Lens"  was 
discontinued  and  these  devices  are  now- 
packaged.  The  presenter  asked  the  Panel 
to  recommend  that  future  new 
intraocular  lens  devices  be  considered 
for  a  new  pass-through  category. 

To  remedy  the  violations  to  the  2 
times  rule,  we  asked  the  Panel  to 
consider  moving  CPT  code  67820 
(Revise  eveiashes)  from  APC  0230  to 
.APC  0698  and  CPT  code  67110  (Repair 


detached  retina)  from  APC  0235  to  APC 
0236.  The  Panel  recommended  that  we 
make  these  changes.  We  proposed  to 
accept  the  Panel's  recommendation  and 
monitor  the  data  for  APC  0235  for 
possible  review  next  year.  We  will 
adopt  this  recommendation  for  2004. 
The  Panel  also  acknowledged  that 
making  recommendations  concerning 
pass-through  categories  is  beyond  their 
purview. 

s.  Skin  Tfsts  and  Miscellaneous  Red 
Blood  Cell  Tests;  Transfusion 
Laboratory-  Procedures 

APC  0341:  Skin  Tests  and 
Miscellaneous  Red  Blood  Cell  Tests 

APC  03J45:  Level  I  Transfusion 
Laboratory  Procedures  We  advised  the 
Panel  that  APCs  0341  and  0345 
minimally  violate  the  2  times  rule  and 
suggested  moving  several  CPT  codes 
within  thtse  APCs  into  a  new  APC 
because  acommenter  expressed  concern 
over  the  cbmbination  of  skin  tests  and 
miscellanJBous  red  blood  cell  tests  in 
APC  0341^  asserting  that  services  within 
this  APC  Cannot  be  considered 
comparable  with  respect  to  resource 
usage. 

In  order  to  remedy  these  violations  to 
the  2  timeg  rule,  we  suggested  moving 
CPT  code  86901  (Blood  tvping,  Rh  (D)) 
from  APC  0345  to  a  new  APC  along  with 
the  following  CPT  codes  from  APC 
0341: 


0660  to  APC  0363,  and  we  will  adopt 
the  proposal  for  2004. 

u.  Tube  Changes  and  Repositioning 

APC  0121:  Level  1  Tube  changes  and 
Repositioning 

APC  0122:  Level  11  Tube  changes  and 
Repositioning 

We  expressed  concern  to  the  Panel 
that  APC  0121  appears  to  violate  the  2 
times  rule.  In  order  to  remedy  this 
violation,  we  suggested  moving  the 
following  CPT  codes  from  APC  0121  to 
APC  0122: 


HCPCS 


86880 
86885 

86886 
86900 


anp 


Description 


Coombs  test,  direct. 
Coombs  test.  Indirect,  quali- 
tative. 
Coombs  test.  Indirect,  titer. 
Blood  typing,  ABO. 


The  Pan^l  recommended  that  we 
make  the  above  changes.  We  proposed 
to  accept  the  Panel's  recommendation  to 
move  HCPCS  codes  86880,  86885, 
86886,  and  86900  from  APC  0341  to 
new  APC  0409  and  to  move  CPT  code 
86901  (Blood  typing,  Rh  (D))  from  APC 
0345  to  new  APC  0409.  We  will  adopt 
the  Panel'^  recommendation  for  2004. 

t.  Otorhind\]aryngologic  Function  Tests 

APC  0363:  Level  I 

Otorhinolaryngologic  Function  Tests 
APC  0660:  Level  II 

Otorhinolaryngologic  Function  Tests 
We  expressed  concern  to  the  Panel 
that  APC  0660  appears  to  violate  the  2 
times  rule  and  suggested  moving  CPT 
codes  92543  (Caloric  vestibular  test)  and 
92588  (Evoiked  auditorv  test)  from  APC 
0660  to  APC  0363.  The  Panel 
recommended  that  we  make  these  CPT 
code  changes.  We  proposed  to  accept 
the  Panel's  recommendation  to  move 
CPT  codes  92543  and  92588  from  APC 


HCPCS  Descnption 

'*'7530  Revise 'reinsert  bile  tube. 

50688  Change  of  ureter  tube 

51710  Change  of  bladder  tube, 

62225  Replace/irrigate  catheter. 

The  Panel  recommended  that  we 
make  these  CPT  code  changes.  We 
proposed  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 
47530,  50688.  51710.  and  62225  from 
APC  0121  to  APC  0122,  We  will  adopt 
the  proposal  for  2004 

V.  Myelogniphv 

APC  02  74:  Mvelographv 

We  advised  the  Panel  that  APC  0274 
minimally  violates  the  2  times  rule  and 
suggested  moving  CPT  codes  72285  (X- 
ray  c/t  spine  disk)  and  72295  (X-ray  c/ 
t  spine  disk)  from  APC  0274to  a  new  - 
APC.  A  presenter,  from  an  organization 
representing  radiologists,  agreed  with 
our  proposal.  The  Panel  recommended 
that  we  make  these  CPT  code  changes. 
We  proposed  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 
72285  and  72295  from  .\PC  0274  to  new 
APC  0388.  We  will  adopt  the 
recommendation  for  2004. 

w.  Therapeutic  Radiologic  Procedures 

APC  0296:  Level  I  Therapeutic 
Radiologic  Procedures 

APC  0297:  Level  II  Therapeutic 
Radiologic  Procedures 

We  advised  the  Panel  that  APCs  0296 
and  0297  appear  to  minimallv  violate 
the  2  times  rule  as  a  result  of  changes 
recommended  by  the  Panel  and  adopted 
by  us  last  year.  The  Panel  recommended 
that  no  changes  be  made  to  .APCs  0296 
and  0297  in  the  interest  of  preserving 
the  clinical  homogeneity  of  these  APCs. 
We  proposed  to  accept  the  Panel's 
recommendation  that  we  make  no  CPT 
code  changes  to  APCs  0296  and  0297, 
and  we  are  adopting  the  proposal  for 
2004. 

X.  Vascular  Procedures:  Cannula/Access 
Device  Procedures 

APC  0103:  Miscellaneous  Vascular 
Procedures 
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APC  0115:  Cannula/ Access  Device 
Procedures 

A  commenter  requested  that  we  mine 
CPT  code  36860  (External  cannula 
declotting)  from  APC  0103  to  APC  0115. 
asserting  that  this  procedure  is  more 
similar  to  other  procedures  in  APC  0115 
and  does  not  fit  well  in  its  current 
miscellaneous  APC.  The  Panel  found 
that  the  claims  data  were  insufficient  to 
support  moving  CPT  code  3B860  fr(jm 
APC  0103  to  the  higher  paying  APC 
0115  and  recommended  that  CPT  code 
36860  remain  m  .A.PC  0103  until  more 
data  are  available  for  review.  We 
proposed  to  accept  the  Panel's 
recommendation  that  CPT  code  36860 
remain  in  APC  0103  until  more  claims 
data  become  available  ior  review.  We 
will  adopt  this  proposal  for  2004 

\    Angiography  and  Venography  Except 
Extremity 

APC  0279:  Level  II  Angiography  and 
\'enography  except  Extremity 

APC  0280  Level  III  Angiography  and 
Venography  except  Extremity 

APC  0668:  Level  I  Angiography  and 
Venography  except  Extremity 


A  comipenter  requested  that  we  mo\e 
CPT  code  75978  (Repair  venous 
blockage)  from.  APC  0668  to  .\PC  0280 
and  that  we  move  CPT  code  75774 
(Arterv  x-rav.  each  vessel)  from  APC 
0668  to  APC  0279.  A  presenter  to  the 
Panel  testified  that  CPT  code  75978  is 
commonly  used  for  dialysis  patients  and 
often  requires  multiple  intraoperative 
attempts  to  succeed:  thus,  it  should  be 
paid  under  APC  0280.  The  Panel 
believed  that  APCs  0279.  0280,  and 
0668  were  clinically  homogenous  and 
recommended  that  we  only  make 
changes  after  consulting  with  experts  in 
the  field  We  proposed  to  accept  the 
Panel's  recommendation  to  make  no 
changes  to  APCs  0279,  0280,  and  0668 
until  we  have  consulted  with  experts  in 
the  field.  We  plan  to  place  these  APCs 
on  the  Panel's  agenda  for  the  2005 
update. 

z.  Computed  Tomography  (CT), 
Magnetic  Resonance  (MR),  and 
Ultrasound  Guidance  Procedures 
Currently  Packaged 

APC  0332:  Computerized  Axial 
Tomography  and  Computerized 
Angiography  without  Contrast  Material 


,'\PC  0335:  Magnetic  Resonance 
Imaging,  Miscellaneous 

APC  0268:  Ultrasound  Guidance 
Procedures 

A  presenter  to  the  Panel  expressed 
concern  that  the  packaging  of  guidance 
procedures  for  tissue  ablation  does  not 
recognize  the  significant  difference  in 
cost  and  time  required  to  perform  each 
procedure  (for  example,  MRl  vs.  CT). 
This  presenter  believed  that  hospitals 
needed  more  education  on  the 
appropriate  application  of  these  codes 
Another  commenter  requested  that  CPT 
codes  76362,  76394.  and  76490  be 
changed  from  a  status  indicator  of  N  to 
a  status  indicator  of  S  and  be  included 
in  an  appropriate  clinical  or  new 
technology  APC. 

The  Panel  agreed  with  the  above 
comments  and  stated  that  the  packaging 
of  these  three  procedures  made  it 
difficult  for  hospitals  to  track  their  use 
for  the  purpose  of  allocating  funds.  The 
Panel  recommended  changing  the 
following  CPT  codes  from  a  packaged 
status  (N  status  indicator)  to  a  separately 
payable  status  (S  status  indicator) 
within  the  indicated  APCs: 


Table  3.— HCPCS  Codes  To  Be  Designated  as  Separately  Payable 


HCPCS 

Descnption 

2003 
SI 

2004 
SI 

2004 
APC 

76362 

CT  scan  for  tissue  ablation     

N  

N  

N  

s 

s 

s 

0332 

76394      . 

MR!  for  tissue  ablation  

0335 

76490 

US  tor  tissue  ablation  

0268 

We  proposed  to  accept  th'^  Panel's 
recommendation  to  change  HCPCS 
codes  76362.  76394,  and  76490  from  a 
packaged  status  to  a  separately  payable 
status  as  indicated  above  HCPCS  76490 
has  been  deleted  for  2004  However,  we 
will  pav  for  it  under  .APC  0268  during 
the  grace  period  from  January  through 
March  2004 

aa.  Magnetic  Resonance  Imaging  and 
Magnetic  Resonance  Angiography 
Without  Contrast 

APC  0336:  Magnf»tic  Resonance 
Imaging  and  Magnetic  Resonance 
Angiography  without  Contrast 

A  commenter  requested  that  we 
change  CPT  code  76393  (MR  guidance 
for  needle  placement)  from  a  packaged 
status  to  a  separatelv  pavable  status 
within  APC  0336   Based  on  clinical 
homogeneity  considerations,  the  Panel 
agreed  with  the  commenter  and 
recommended  that  CPT  code  76393  be 
changed  from  a  status  indicator  of  N  to 
a  status  indicator  of  S  and  placed  in 
APC  0335.  We  proposed  to  accept  the 
Panel's  recommendation 


bb.  Plain  Film  Except  Teeth:  Plain  Film 
Except  Teeth  Including  Bone  Density 
Measurement 

APC  0260:  Level  I  Plain  Film  Except 
Teeth 

APC  0261:  Level  II  Plain  Film  Except 
Teeth  Including  Bone  Density 
Measurement 

APC  0272:  Level  I  Fluoroscopy 

A  commenter  requested  that  we  move 
CPT  codes  76120  (Cine/video  x-rays) 
and  76125  (Cine/video  x-rays  add-on) 
from  APC  0260  to  APC  0261.  However, 
a  presenter  to  the  Panel  argued  that 
these  CPT  codes  are  fluoroscopic 
procedures  that  should  not  be  grouped 
with  Level  1  radiography  procedures. 
The  Panel  recommended  that  we  move 
CPT  code  76120  from  APC  0260  to  APC 
0272  and  that  CPT  code  76125  remain 
in  .^PC  0260  This  change  makes  the 
.^PCs  more  clinically  coherent.  We 
proposed  to  accept  the  Panel's 
recommendation,  and  we  will  adopt  the 
proposal  for  2004 


cc.  Chemotherapy  Administration  by 
Other  Technique  Except  Infusion 

APC  0116:  Chemotherapy 
Administration  by  Other  Technique 
Except  Infusion 

A  presenter  to  the  Panel  requested 
that  we  split  APC  0116  into  three  APCs 
according  to  the  method  of 
administration:  (a)  Subcutaneous  or 
intramuscular  administration  (CPT  code 
96400);  (b)  "push"  administration  (CPT 
code  96408);  and  (c)  central  nervous 
system  administration  (CPT  code 
96450),  The  presenter  also  requested 
that  existing  CPT  codes  should  replace 
the  more  nonspecific  Q  codes  for 
administration  of  chemotherapy  because 
the  CPT  codes  will  provide  more 
detailed  data  on  methods  of 
chemotherapy  administration,  which 
could  be  used  for  future  payment  policy 
decisions.  Another  presenter  agreed 
with  this  request  and  stated  that  CPT 
codes  are  preferable  to  Q  codes  because 
other  payers  require  CPT  codes 

The  Panel  agreed  with  the  above 
suggestions  to  split  APC  0116  into  3 
APCs  according  to  the  method  of 
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administration.  The  Panel 
recnmmended  that  we  require  hospitals 
to  use  the  existing  HPT  codes  (for 
example,  96400,  96408,  and  96450)  for 
administration  of  chemotherapv  and 
map  them  to  APCs  0116.  0117.  and 
0118.  as  appropriate.  The  Panel  also 
recommended  that  payment  rates  be 
based  on  current  Q  code  cost  data  until 
cost  data  for  the  CPT  codes  are 
available.  These  cost  data  will  be  used 
to  determine  whether  to  change  the  APC 
structure  for  chemotherapy' 
administration. 

We  proposed  not  to  accept  the  Panel's 
recommendations  to  split  APC  01 16  into 
three  APCs  and  to  use  CPT  codes  for 
administration  of  chemotherapy.  We 
will  consider  such  a  split  in  the  future 
but  would  like  to  first  address  the 
administration  of  drugs  issue.  Based  on 
the  comments  we  received  on  our 
proposed  drug  administration  coding, 
we  believe  that  making  a  change  in  APC 
0116  will  be  too  complicated  and 
burdensome  for  hospitals  at  this  timef 
(See  a  full  discussion  of  this  in  section 
VI.B,4  of  this  final  rule.) 

We  will  consider  such  a  split  for  APC 
0116  for  CY  2005.  We  also  believe  the 
use  of  CPT  codes  will  be  burdensome  to 
hospitals,  will  require  extensive 
education,  and  will  result  in  a 
significant  amount  of  miscoding.  The 
CPT  codes  for  infusion  therapy  are 
based  on  the  service  furnished  per  hour. 
We  do  not  believe  that  all  hospitals 
routinely  record  the  start  and  stop  time 
for  infusion  therapy  and  that  doing  so 
in  order  to  be  able  to  bill  the  proper 
number  of  hours  of  infusion  therapy 
could  be  very  burdensome  for  them. 
Moreover,  the  historic  cost  data  on 
which  we  base  the  payment  for  the 
service  are  reported  on  a  per  visit  basis 
(much  easier  to  cull  from  the  record 
than  the  number  of  hours  of  service)  and 
if  we  changed  to  CPT  codes  for  these 
services,  we  will  be  unable  to  convert 
the  charge/cost  data  now  on  a  per  visit 
basis  to  a  per  hour  basis  (as  required  by 
the  CPT  code)  for  budget  neutrality 
purposes.  See  section  VI  of  this  final 
rule  for  further  discussion  on  payments 
for  drugs  and  drug  administration. 
dd  Capturing  the  Costs  of  Drugs, 
Biologicals  and  Radiopharmaceuticals 
Packaged  Into  APCs 

APC  0290;  Level  I  Diagnostit  Nuclear 
Medicine  Excluding  Mvocardial  Scans 

APC  0291:  Level  II  Diagnostic  Nuclear 
Medicine  Excluding  Mvocardial  Scans 

APC  0292:  Level  III  Diagnostic 
Nuclear  Medicine  Excluding  Mvocardial 
Scans 

APC  0294:  Level  II  Therapeutic 
Nuclear  Medicine 

APC  0666:  Myocardial  Add-on  Scans 


At  the  January  2003  meeting,  we  told 
the  Panel  that  APCs  0290  and  0291 
appear  to  violate  the  2  times  rule. 
Several  presenters  to  the  Panel 
expressed  concern  that  our  cost  data  are 
inadequate  because  of  confusion  over 
coding  due  to  changes  in  codes  and 
coding  inBtructions  for  these 
procedures,  poor  hospital  reporting  of 
radiopharmaceutical  use,  and  the  use  of 
single  (not  multiple)  claims  in 
determining  costs.  One  presenter 
claimed  that  the  current  cost  data  used 
for  CPT  code  78122  (Whole  blood 
volume  determination)  underestimated 
real  costs  because  of  confusion  about 
whether  to  code  radiopharmaceuticals 
on  a  "per  dose"  basis  or  "per 
millicurie"  basis.  This  presenter 
requested  that  we  move  CPT  code  78122 
from  APC  0290  to  the  higher  paving 
APC  0292.  ^ 

Other  presenters  agreed  with  these 
concerns  and  stated  they  were 
.  applicable  to  payments  for  all  drugs,  not 
just  radiopharmaceuticals.  These 
commenters  were  also  concerned  about 
the  loss  of  drug-specific  data  due  to 
packaging  because  hospitals  will  have 
no  incentive  to  code,  and  thereby 
identify,  jaackaged  drugs. 

Pass-through  payments  for  236  drugs, 
biologicals,  and  radiopharmaceuticals 
expired  as  of  2003,  were  then  paid 
either  separately  or  packaged  with  the 
procedures  with  which  they  are 
associated.  Drugs  and 
radiopharmaceuticals  with  median  costs 
for  adminiptration  of  $150  or  less  were 
packaged.  Beginning  in  2003,  claims 
data  do  not  provide  specific  cost 
information  for  packaged  items.  We 
requested  input  from  the  Panel  on 
methods  for  determining  drug  costs  in 
the  future. 

Panel  members  were  concerned  that 
packaging  the  costs  of 
radiopharmaceuticals  into  procedures 
would  result  in  underpayment^  for  the 
service  because  we  lack  adequate  data 
on  the  cost  of  radiopharmaceuticals. 
They  were  also  concerned  about 
creating  incentives  to  use 
radiopharmaceuticals  based  on  cost 
rather  than  clinical  efficacy.  The  Panel 
recommended  that  we  consider 
grouping  drugs  and 
radiopharmaceuticals  into  new  APCs 
taking  into  account  both  their  cost  and 
clinical  use.  The  Panel  further 
recommended  that,  if  new  APCs  for 
radionuclides  are  created,  the 
descriptors  should  be  as  simple  as 
possible  and  use  of  confusing  units  of 
measure  should  be  limited. 

Due  to  the  packaging  of 
radiopharmaceuticals  into  the  APC 
payments  for  nuclear  medicine 
procedures  we.  along  with  commenters 


have  expressed  concern  to  the  Panel 
regarding  whether  the  current  nuclear 
medicine  APC  structure  is  homogeneous 
in  terms  of  resource  consumption.  We 
have  reviewed  information  about  the 
use  and  cost  of  various 
radiopharmaceuticals  and  believe  that 
restructuring  the  APCs  for  nuclear 
medicine  will  result  in  greater  clinical 
and  resource  homogeneitv.  Therefore, 
we  proposed  to  eliminate  APCs  0286 
0290,  0291.  0292.  0294.  and  0666  and 
create  20  new  APCs  for  nuclear 
medicine. 

Comment:  We  received  many 
comments  about  the  proposed  nuclear 
medicine  APCs.  Generally,  commenters 
supported  our  proposal  for  the  new 
APCs  but  had  suggestions  for 
modifications  to  improve  clinical  and 
resource  use  homogeneity.  The 
suggested  modifications  are: 

•  Split  APC  0398  into  three  levels  to 
account  for  differences  in  the  number  of 
sessions  provided  and  type  and  amount 
of  radiopharmaceutical  used  with  these 
procedures. 

•  Split  APC  0401  into  two  levels  to 
account  for  the  different  number  of 
sessions,  type  and  amount  of 
radiopharmaceuticals  used,  and 
whether  or  not  ventilation  imaging  and 
perfusion  imaging  are  part  of  the 
procedure. 

•  Delete  codes  C0273  and  G0274  and 
use  the  newly  created  CPT  codes  78804 
and  79403.  They  recommended  that  we 
assign  78804  to  a  new  .^PC  0406T, 
Tumor/Infection  Imaging  Level  II  and 
that  we  assign  79403  to  the  new  APC  for 
Radionucliide  Therapy  APC,  created  by 
combining  proposed  APCs  0407  and 
0408. 

•  Move  codes  78015,  78016,  and 
78018  from  APC  0390  to  APC  0406 
because  they  are  for  metastatic  tumor 
imaging  rather  than  for  one  organ 
system. 

•  Move  all  of  the  nuclear  medicine 
"add-on"  codes  into  one  APC  to  be 
named  "Nuclear  Medicine  Add-On 
Imaging."  Three  of  the  codes.  78478, 
Heart  wall  motion  add-on.  78480  Heart 
function  add-on,  and  78496,  Heart 
function  first  pass  add-on,  are  assigned 
to  proposed  APC  0399.  Thev 
recommended  moving  the  remaining 
add-on  code,  78020.  Thyroid  carcinoma 
metastases  uptake,  to  proposed  APC 
0399  with  the  other  three  add-on  codes, 
to  create  an  APC  comprised  of  add-on 
codes  with  a  status  indicator  "X." 

•  Move  each  of  the  codes  in  the  series 
of  codes,  78X99  into  the  appropriate 
APCs  based  on  the  organ  svstem  to  be 
consistent  with  the  proposed  APC 
structure. 

•  Reassign  codes  78270.  78271,  and 
78272  to  APC  0389  because  they  are 
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non-imaging  nuclear  medicine 
procedures  with  resource  use  more 
similar  to  the  procedures  in  APC  0389. 

•  Combine  APCs  0390,  0391,  and 
0392  to  create  two  new  APCs  composed 
of  thyroid,  parathyroid,  and  adrenal 
systems.  They  suggest  that  the  codes 
should  be  reassigned  to  two  levels  of 
endocrine  imaging  based  on  the  number 
of  sessions  and  radiopharmaceuticals 
used  in  the  procedure.  The  titles 
suggested  for  the  new  APCs  are 
"Endocrine  Level  I"  and  "Endocrine 
Level  II." 

•  Combine  proposed  APCs  0407  and 
0408  into  one  APC  because  hospital 
claims  data  do  not  reflect  any  logical 
division  between  the  two  proposed 
APCs.  Further,  they  request  that  all  of 
the  nuclear  medicine  therapy  codes  in 
the  new  APC  should  be  paid  separately 
since  they  know  of  no  nuclear  medicine 
therapeutic  radiopharmaceutical  that 
has  costs  below  the  proposed  $150 
threshold  for  packaging. 

•  Collapse  and  redistribute  code 
assignments  in  APCs  0404  and  0405  to 
create  two  new  APCs  for  Level  I  and 
Level  II  Renal  and  Genitourinary 
Studies.  They  recommended  assigning 
only  one  code.  78709,  Kidney  imaging, 
multiple  studies,  with  and  without 
pharmaceutical  intervention,  to  the 
Level  II  APC. 

Response:  After  careful  review  of  the 
recommendations,  with  one  exception, 
we  concur  with  the  commenters  that 
their  recommended  modifications  to  the 
proposed  APC  classifications  improve 
clinical  homogeneity  and  payment 
equity.  The  shifts  in  median  cost  that 
result  from  the  adjustments  are  minor  in 
most  cases  and  overall,  the  increased 
cost  is  not  significant. 

The  one  exception  to  our  agreement 
with  the  commenters"  recommendation 
is  regarding  the  assignment  of  78708, 
Kidney  imaging  with  vascular  flow  and 
function,  single  study.  Commenters 
recommended  that  it  be  assigned  to  APC 
0404.  We  believe  that  it  is  more 
appropriately  assigned  to  APC  0405 
based  on  both  clinical  and  resource  use 
considerations. 

Although  we  do  not  disagree  with  the 
commenters'  suggestions,  we  also  will 
not  assign  the  new  code  78804,  pre- 
treatment  planning.  non-Hodgkins  to 
the  APC  suggested  by  the  commenters. 
Instead,  we  will  assign  it  to  new 
technology  APC  1508.  A  detailed 
discussion  of  this  assignment  and  other 
issues  related  to  Zevalin  is  below  in 
section  VLB. 

Thus,  we  will  finalize  the  nuclear 
medicine  APCs  as  shown  below. 


APC  0376.  Cardiac  I^'.AGING  Level 


HCPCS 


Description 


78473  Gated  heart,  multiple. 

78483  Heart  first  pass,  multiple. 

APC  0377:  Cardiac  Imaging  Level 


HCPCS         j                 Description 

78461    Heart  muscle  blood,  mul- 
tiple. 
78465  Heart  Image  (3D),  multiple. 

apc  0378:  pulmonary  imaging 
Level  11 


HCPCS 


Description 


78584  Lung  V/Q  Image  gas,  single 

breath. 

78585  Lung  V/Q  Imaging  gas. 

78588  I  Lung  V/Q  imaging  aerosol. 

78596  I  Lung  differential  function. 

1 

apc  0389:  non-lmaging  nuclear 
Medicine 


HCPCS 


Description 


78000  Thyroid,  single  uptake. 

78001   I  Thyroid,  multiple  uptakes. 

78003  Thyroid  suppress/stimuli, 

78190   Platelet  survival,  kinetics. 

78191   Platelet  survival. 

78270  I  Vitamin  B-12  absorption 

!      exam. 

78271   Vitamin  B-12  absorp.  exam. 

I      intnn.  Fac. 

78272  I  Vitamin  B-12  absorp,  com- 

bined. 
78725  Kidney  function  study. 

ARC  0390:  ENDOCRINE  LEVEL  I 


HCPCS 

Description 

78006  

Thyroid  imaging  withi  uptake. 

78010  I  Thyroid  imaging. 


78011 
78099 


Thyroid  imaging  with  flow. 
Endocrine  nuclear  proce- 
dure. 


APC  0391;  Endocrine  Level  II 


HCPCS 


Description 


78007  Thyroid  Image,  mult 

uptakes. 

78070  Parathyroid  nuclear  imaging. 

78075   Adrenal  nuclear  imaging. 


APC  0393:  RED  CE. 

Studies 


lVPlasma 


HCPCS 


Description 


78110  Plasma  volume,  single. 

78111   Plasma  volume,  multiple. 

78120  Red  cell  mass,  single. 

78121   Red  cell  mass,  multiple. 

78122  Blood  volume. 

78130  Red  cell  survival  study. 

78135  Red  cell  survival  kinetics. 

78140  Red  cell  sequestration. 

78160  Plasma  iron  tumover. 

78162  Radioiron  absorption  exam. 

78170  Red  cell  iron  utilization. 

78172  Total  body  iron  estimation. 

APC  0394:  Hepatobiliary  Imaging 


HCPCS 


Description 


78201 
78202 
78205 
78206 
78215 
78216 
78220 
78223 


Liver  imaging. 
Liver  imaging  with  flow. 
Liver  imaging  (3D). 
Liver  image  (3D)  with  flow. 
Liver  and  spleen  imaging. 
Liver  &  spleen  image/flow. 
Liver  function  study 
Hepatobiliary  imaging. 


APC  0395:  Gastrointestinal 
Imaging 


HCPCS 


Description 


78230 
78231 
78232 

78258 
78261 
78262 

78264 
78278 

78282 
78290 
78291 
78299 


Salivary  gland  imaging. 

Serial  salivary  imaging. 

Salivary  gland  function 
exam. 

Esophageal  motility  study. 

Gastnc  mucosa  imaging. 

Gastroesophageal  reflux 
exam. 

Gastric  emptying  study. 

Acute  Gl  blood  loss  imag- 
ing. 

Gl  protein  loss  exam. 

Meckel's  divert  exam. 

Leveen/shunt  patency  exam. 

Gl  nuclear  procedure. 


APC  0396:  BONE  IMAGING 


HCPCS 


Description 


78300  ;  Bone  imaging,  limited  area. 

78305  I  Bone  imaging,  multiple 

areas 

78306  Bone  imaging,  whole  tx)dy. 

78315  Bone  imaging.  3  phase 

78320   Bone  imaging  (3D). 

78399  I  Musculoskeletal  nuclear 

i      exam. 

APC  0397:  VASCUL^R  Imaging 


HCPCS 


Description 


78445  I  Venous  thrombosis  study. 

78455  Venous  thrombosis  study. 
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APC  0397:  VasculAR  Imaging— 
Continued 

HCPCS  Description 

78456  ,  Acute  venous  thrombus 

image. 

'"8-^57  Venous  thrombosis  imaging. 

''8-^58  Ven  thrombosis  images. 

bilat. 


APC  0398  Cardiac  Imaging  Level 

HCPCS  Description 

^8414  Non-imaging  heart  function. 

^8428  Cardiac  shunt  imaging. 

"8460  Heart  muscle  blood,  single. 

;8464  Heart  Image  (3D),  single. 

^8466  Heart  infarct  image. 

■"8468  Heart  infarct  image  (ef). 

78469  Heart  infarct  image  (3D). 

78472  Gated  heart,  planar,  single 

78481    Heart  first  pass,  single. 

78494  Heart  Image,  spect. 

78499 Unlisted  cardiovascular. 


ARC  0399:  NuCLEAR  MEDICINE  ADD- 

Or;  Imaging 

HCPCS  Description 

78020  Thyroid  met  uptake. 

"8478  Heart  wall  motion  add-on. 

78480  Heart  function  add-on. 

78496  Heart  first  pass  add-on. 


ARC  0400:  HEMATOPOIETIC  IMAGING 
HCPCS  Description 

78102   j  Bone  marrow  imaging,  ltd. 

78103  .-..  I  Bone  marrow  imaging,  mult 

78104  Bone  marrow  imaging,  body. 

78185   I  Spleen  imaging. 

78195  1  Lymph  system  imaging. 

78199  '  Blood/lymph  nuclear  exam. 

ARC  0401.  Pulmonary  Imaging, 

LEVEl.  1 


HCPCS 


78580 

78586 
78587 

78591 
78593 
78594 
78599 


Description 


Lung  perfusion  imaging. 

Aerosol  lung  image,  single. 
Aerosol  lung  image,  mul- 
tiple 
Vent  image   1  breath.  i  proj. 
Vent  image.  ••  proj,  gas. 
Vent  image,  mult  proj.  gas 
Respiratory  Nuclear  Exam 


ARC  0402:  BRAIN  IMAGING 


HCPCS 


Descnption 


78600  Brain  imaging,  ltd  static 

78601    Brain  imaging,  Ita  w  flow 

78605  Brain  imaging,  complete 

78606   ,  Brain  imaging,  compi  w/flow 

78607  :..  I  Brain  imaging  (3D) 


ARC  0402:  BRAIN  JMAGING- 
Continued 


HCPCS 


Description 


78610 '  Brain  flow  imaging  only 

78615 Cerebral  vascular  flow 

I      image. 
78699  ...1 Nervous  system  nuclear 

i      exam. 


APC  0403:  CSF  IMAGING 


HCPC^ 


Description 


78630 
78635 
78645 
78647 
78650 
78660 


Cerebrospinal  fluid  scan. 
CSF  ventnculography 
CSF  shunt  evaluation. 
Cerebrospinal  fluid  scan. 
CSF  leakage  imaging. 
Nuclear  exam  of  tear  flow. 


APC  0404:  Renal  &  Genitourinary 
,    Studies  Level  I 


HCPC$ 


78700  ., 

78701  .. 

78704  

78707  ., 
78710  .. 
78715  .. 


Description 


Kidney  imaging,  static. 
j  Kidney  imaging  with  flow. 
Imaging  renogram. 
Kidney  flow/function  image. 
Kidney  imaging  (3D). 
Renal  vascular  flow  exam. 


arc  0405:  renal  &  genitourinary 
Studies  Level  1 1 


HCPC3 


Description 


78708  Kidney  flow/function  image. 

78709  Kidney  flow/funcfion  image. 


ARC  0406:  TUMOR/lNFECTION  IMAGING 


HCPCS 


Description 


78015 
78016 

78018 

78800 
78801 
78802 
78803 
78805 
78806 

78807 


Thyroid  metastases  imaging. 
Thyroid  metastases  imaging/ 

studies. 
Thyroid  metastases  imaging/ 

body. 
Tumor  imaging,  limited  area. 
Tumor  imaging,  mult  areas. 
Tumor  imaging,  whole  body 
Tumor  imaging,  whole  body. 
Abscess  imaging,  ltd  area 
Abscess  imaging  whole 

body 
Nuc'ear  localization/at)- 

scess. 


ARC  0407:  Radionucliide 
Therapy— Continued 

HCPCS  Description 

79100  j  Hematopoetic  nuclear  ther- 
apy 

79200  Intracavitary  nuclear  treat- 
ment. 

79300   Interstitial  nuclear  therapy. 

79400  Nonhemato  nuclear  therapy. 

79420  Intravascular  nuclear  ther- 
apy. 

79440  Nuclear  loint  therapy. 

79999  I  Nuclear  medicine  therapy. 


ARC  1507:  NEW  TECHNOLOGY  LEVEL 
VII  ($500-$600) 


79403 Hematopoetic  nuclear  ther- 
apy 


APC  1508:  TUMOR/lNFECTION  IMAGING 

Level  II 


HCPCS 


Description 


78804  Pre-tx  planning   non-Hodg- 

kins 


We  believe  that  the  final  APC 
structure,  which  takes  into  account  the 
organ(s)  being  examined  (or  treated)  as 
well  as  the  type  and  complexity  of  the 
procedure,  is  more  homogeneous  both 
clinically  and  in  terms  of  resource 
consumption  than  the  current  APC 
structure. 

ee.  Endoscopy  Lower  Ainvav 

APC  0076:  Endoscopy  Lower  Airway 
A  presenter  to  the  Panel  expressed 
concern  that  APC  0076  apparently 
violates  the  2  times  rule  and  requested 
that  we  move  CPT  code  31631 
(bronchoscopy  with  tracheal  stent 
placement)  from  APC  0076  and  into  a 
new  APC. 

The  Panel  suggested  that  a  new  APC 
comprised  of  the  four  most  costly 
procedures  in  APC  0076  will  result  in 
a  more  homogenous  grouping,  and 
recommended  that  we  move  the 
followmg  CPT  codes  from  APC  0076 
and  into  newly  created  APC  0415, 


HCPCS 


Description 


ARC  0407:  RADIONUCLIIDE  THERAPY       ^1630 


HCPCS 


79000 

79001 

79020 
79030 
79035 


Description 


Init  hyperthyroid  therapy. 
Repeat  hyperthyroid  ther- 
apy 
Thyroid  ablation. 
Thyroid  ablation  carcinoma 
Thyroid  metastatic  therapy. 


31631 
31640 
31641 


Bronchoscopy  dilate/fracture  reduc- 
tion. 

Bronchoscopy,  dilate  w  stent. 
Bronchoscopy  w/tumor  excise. 
Bronchoscopy,  treat  blockage. 


We  proposed  to  accept  thp  Panel's 
recommendation  that  we  move  CPT 
codes  31630,  31631,  31640.  and  31641 
from  APC  0076  to  new  APC  0415,  We 
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received  no  comments  disagreeing  with 
this  proposal  and  will  adopt  this 
recommendation  tor  2004. 

ff.  Gastrointestinal  Endoscopic  Stenting 
Procedures 

APC  0141 :  Upper  GI  Procedures 
AFC  0142;  Small  Intestine  Endoscopy 


.\PC  0143:  Lower  GI  Endoscopy 
APC  0147:  Level  II  Sigmoidoscopy 

A  commenter  requested  that  we  create 
a  new  APC  that  will  be  comprised  of  all 
the  gastrointestinal  endoscopic  stent 
codes.  The  Panel  agreed  with  the 
commenter"s  suggestion  because  the 


resource  requirements  for  all 
gastrointestinal  endoscopic  stents 
appear  to  be  similar.  Thp  Panel 
recommended  that  we  move  the 
following  CPT  codes  from  their  2003 
APCs  to  newly  created  APC  0384  for 
2004: 


Table  4.— HCPCS  Codes  to  be  Moved  Into  New  APC  0384 


HCPCS 


Description 

Esophagus  endoscopy  

Upper  GI  endoscopy  w/stent  .... 
Small  bowel  endoscopy  w/stent 
Small  bowel  endoscopy  w/stent 

Small  bowel  endoscopy 

Colonoscopy  w/stent  

Colonoscopy  wstent  

Proctosigmoidoscopy  w/stent  ... 
Sigmoidoscopy  w/stent 


2003  APC        2004  APC 


43219 
43256 
44370 
44379 
44383 
44397 
45387 
45327 
45345 


0141 
0141 

0142 
0142 
0142 
0143 
0143 
0147 
0147 


0384 
0384 
0384 
0384 
0384 
0384 
0384 
0384 
0384 


We  proposed  to  accept  the  Panel's 
recommendation  to  move  the  following 
gastrointestinal  endoscopic  stent  CPT 
codes  into  newly  created  APC  0384: 
43219,  43256  (from  APC  0141);  44370. 
44379.  44383  (from  APC  0142);  44397. 
45387  (from  APC  0143):  45327.  45345 
(from  APC  0147).  We  received  no 
comments  disagreeing  with  this 
proposal,  and  we  will  adopt  it  for  2004. 

gg.  Capturing  the  Costs  of  Devices  That 
Are  Packaged  Into  APCs 

APC  0081:  Non-Coronary  Angioplasty  or 

Atherectomy 
APC  0083;  Coronary  Angioplasty  and 

Percutaneous  Valvuloplasty 
APC  0104;  Transcatheter  Placement  of 

Intracoronarj'  Stents 
APC  0222:  Implantation  of  Neurological 

Device 
APC  0223;  Implantation  of  Pain 

Management  Device 
APC  0227;  Implantation  of  Drug 

Infusion  Device 
.APC  0229;  Transcatheter  Placement  of 

Intravascular  Shunts 

Several  commenters  requested  that 
the  status  indicators  for  the  above  APCs 
(all  of  which  include  high-cost  devices) 
be  changed  from  T  (multiple-procedure 
discount  applies)  to  S  (multiple- 
procedure  discount  does  not  apply). 
Two  presenters  to  the  Panel  stated  that 
hospitals  do  not  pay  less  for  devices 
when  thev  are  used  in  the  context  of  a 
multiple-procedure  claim  and  suggested 
that  we  apply  the  multiple-procedure 
reduction  to  the  non-device  portion  of 
the  claim  only.  Alternatively,  these 
presenters  recommended  that  we  apply 
the  discount  policy  only  when  the 
device  cost  is  below  a  predetermined 
proportion  of  the  APC  cost.  Another 
presenter  to  the  Panel  requested  that 
APCs  0222,  0223.  and  0227  be  exempt 


from  the  multiple-procedure  discount 
policy  because  the  cost  of  the  devices 
used  in  these  procedures  makes  up 
more  than  50  percent  of  the  APC  cost. 

We  sought  tne  Panel's  input  as  to 
whether  there  are  situations  in  which 
we  should  not  apply  our  multiple 
procedure  discount  policy.  The  Panel 
recommended  no  changes  to  the  status 
indicators  for  any  of  the  device-related 
APCs  discussed  because  they  were 
concerned  that  exemptions  from  the 
discount  policy  could  result  in 
incentives  to  use  more  devices  than 
necessary.  However,  the  Panel  asked 
that  we  analyze  our  data  to  determine  if 
we  may  be  underpaying  for  devices 
when  the  multiple  procedure 
discounting  policy  is  applied  and 
recommended  that  we  develop  some 
methodology  to  track  device  costs.  In 
section  II. B  of  this  preamble,  we  discuss 
the  issue  of  device  costs  and  multiple 
procedure  reductions  and  our  progress 
to  date  in  developing  "combination 
APCs"  to  address  the  Panel's  concern. 

hh.  Discussion  of  Ways  To  Increase  the 
Use  of  Multiple  Claims  To  Set  APC 
Payment  Rates 

A  presenter  to  the  Panel  suggested 
that  we  use  dates  of  service  on  multiple 
procedure  claims  to  increase  the 
number  of  claims  we  use  to  set  payment 
rates.  Another  presenter  suggested  that 
we  could  further  increase  the  number  of 
multiple  procedure  claims  that  could  be 
used  to  set  payment  rates  by  ignoring 
codes  with  status  indicator  K.  Other 
suggestions  were  to  exclude  from 
consideration  those  APCs  with  small 
dollar  values  and  to  create  a  new  code 
or  APC  specifically  for  the  insertion  and 
removal  of  devices. 

The  Panel  recommended  that  our  staff 
explore  ways  to  increase  the  number  of 


claims  used  to  set  payment  rates, 
including  the  following  methodologies: 
sort  multiple  claims  by  date  of  service; 
exclude  codes  with  K  status  indicator 
from  evaluation;  exclude  those  APCs 
with  nominal  costs  (the  definition  of 
"nominal"  can  be  determined  by 
modeling  a  variety  of  possible  dollar 
amounts).  In  addition,  the  Panel 
recommended  that  we  not  create  G 
codes  as  part  of  the  effort  to  use 
multiple  procedure  claims  for 
developing  relative  weights.  If  new 
codes  are  needed,  the  Panel  suggested 
that  our  staff  work  with  the  American 
Medical  Association's  CPT  Board  to 
identify'  possible  new  codes. 

B.  Other  Changes  Affecting  the  APCs 

1.  Limit  on  Variation  of  Costs  of 
Services  Classified  Within  an  APC 
Group 

Section  1833(t)(2)  of  the  Act  provides 
that  the  items  and  services  within  an 
APC  group  cannot  be  considered 
comparable  with  respect  to  the  use  of 
resources  if  the  highest  cost  item  or 
service  within  an  APC  group  is  more 
than  2  times  greater  than  the  lowest  cost 
item  or  service  within  the  same  group. 
However,  the  statute  authorizes  the 
Secretary  to  make  exceptions  to  this 
limit  on  the  variation  of  costs  within 
each  APC  group  in  unusual  cases  such 
as  low  volume  items  and  services.  No 
exception  may  be  made  in  the  case  of 
a  drug  or  biological  that  has  been 
designated  as  an  orphan  drug  under 
section  526  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Taking  into  account  the  proposed 
APC  changes  discussed  in  relation  to 
the  APC  Panel  recommendations  in 
section  II. A. 4  of  this  preamble  and  the 
use  of  2002  claims  data  to  calculate  the 


! 
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median  cost  of  procedures  classified  to 
APCs.  we  reviewed  all  the  APCs  to 
determine  which  of  them  would  not 
meet  the  2  times  limit.  We  use  the 
follfiwing  criteria  when  deciding 
whether  to  make  exceptions  to  the  2 
times  rule  for  affected  APCs: 

•  Resourr:e  homogeneity. 

•  (Clinical  homogeneity 

•  Hospital  concentration. 

•  Frequency  of  service  (volume). 


•  Opportunity  for  upcoding  and  code 
fragmentation.  For  a  detailed  discussion 
of  these  criteria,  refer  to  the  April  7, 
2000  final  rule  (65  FR  18457). 

The  following  table  contains  the  final 
list  of  APCs  that  we  exempt  from  the  2 
'times  rule  based  on  the  criteria  cited 
above.  In  cases  in  which  a 
recommendation  of  the  APC  Panel 
appeared  to  result  in  or  allow  a 
vifilation  of  the  2  times  rule,  we 


generally  accepted  the  Panel 
recommendation  because  Panel 
recommendations  were  based  on 
explicit  consideration  of  resource  use, 
clinical  homogeneity,  hospital 
specialization,  and  the  quality  of  the 
data  used  to  determine  payment  rates. 

The  median  cost  for  hospital 
outpatient  services  for  these  and  all 
other  APCs  can  be  found  at  Web  site: 
http://i\i\iv. cms. hhs.gov. 


Table  5.— APCS  Exempted  From  2  Times  Rule 


Final  Rule  APC 


Description 


^^^^^  '■ '  Level  I  Incision  &  Drainage. 

^''2  Level  I  Debridement  &  Destruction. 

°9''^  Biopsy  of  Skin. Puncture  of  Lesion. 

^'^^  Level  I  Excision, Biopsy 

•^020  Level  II  Excision  Biopsy 

^^^^  Closed  Treatment  Fracture  Finger/ToeATrunk. 

?z:l  • Open  Percutaneous  Treatment  Fracture  or  Dislocation 

"^°    - •-• Level  I  Strapping  and  Cast  Application. 

•^^O    Manipulation  Therapy 

^'-'"^   Level  I  Endoscopy  Upper  Airway. 

^^Z^  Level  IV  Endoscopy  Upper  Ainway. 

^°°^  Level  I  Electrophysiologic  Evaluation. 

?zll  Vascular  Reconstruction,  Fistula  Repair  wittiout  Device 

^QQ  : Cardiac  and  Ambulaio^v  Blood  Pressure  Monitonng. 

^^^^  Electrocardiograms 

^''^^  Miscellaneous  Vascula'  Procedures 

°^°Q   Revision  Removal  of  Pacemakers,  AICD,  or  Vascular. 

^^"^  " Removal  of  Implanted  Devices. 

^"^^0  .- Level  I  Laparoscopy 

^^'^^  Level  II  Sigmoidoscopy 

^''*?  ; Level  I  Anal, Rectal  Procedure. 

^''^^  ■ Level  II  Anal  Rectal  Procedure. 

Level 


0165 


III  Unnary  and  Anal  Procedures. 

^^"    Level  IV  Female  Reproductive  Proc. 

^"^^^  Level  IV  Nerve  Iniections 

0204  

0207 !!!!!"""""!" 

0213  _ 


Level  I  Ne^-ve  Injections. 

Level  III  Ner^ve  Injections 

„„  " Extenaed  EEG  Studies  ana  Sleep  Studies.  Level  I. 

^"^        Electroencephalogram 

^ll^   • Level  II  Nerve  and  Mjscle  Tests 

^iil  •-• Level  III  Eye  Tests  &  Treatments 

Level  II  Antenof  Segment  Eye  Procedures 

Level  I  Posterior  Segrrent  Eye  Procedures 

Level  II  Repair  and  Plastic  Eye  Procedures. 

„„,„        Level  I  Cataract  Procedures  without  lOL  Insert. 

^%li  Level  II  ENT  Procedures 

°^°2  Plain  Film  of  Teeth 

°^^®  Level  II  Diagnostic  Ultrasound  Except  Vascular. 

'^'^'^    Myelography 

npqy  " '-^^®'  "  Angiography  and  Venography  except  Extremity 

}ZZ^     " Level  II  Therapeutic  Radiologic  Procedures 

^■i^-;    Treatment  Device  Construction 

rz  '1    Hyperthermic  Therapies. 

r.^.    Extenaed  Individual  Psychotherapy. 

' Minor  Ancillary  Procedures. 

Skin  Tests 

Level  III  Pathology 

Level  III  Immunizations. 

2^^^     Level  IV  Immunizations. 


0233 
0235 
0239 
0245 


0340 
0341 
0344 
0355 


0363 
0364 
0367 


Level  I  Otorhinolan/ngologic  Function  Tests. 
Level  I  Audiometn/ 
Level  I  Pulmonan/  Test, 


^l^  '• Level  II  Pulmonary  Tests 


0370 
0373 
0397 
0398 
0402 
0404 


Allergy  Tests 

Neuropsychological  Testing. 

Vascular  Imaging 

Level  I  Cardiac  Imaging 

Brain  Imaging 

Renal  and  Gemtounnan,  Studies  Level  I. 
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Table  5.— APCS  Exempted  From  2  Times  Rule— Continued 


Final  Rule  APC 


Descnptlon 


0407 
0409 
0688 
0692 
0698 
0699 
1528 


Radionuclide  Therapy. 

Red  Blood  Cell  Tests 

Revision  Removal  of  Neurostimulator  Pulse  Generator  Receiver. 
Electronic  Analysis  of  fsleurostimulator  Pulse  Generators 
Level  II  Eye  Tests  &  Treatments- 
Level  IV  Eye  Tests  &  Treatments 
New  Technology— Level  XXVIII  ($5000-$5500). 


2.  Procedures  Moved  From  New 
Technology  APCs  to  Clinically 
Appropriate  APCs 

In  the  November  30.  2001  final  rule 
(66  FR  59903).  we  made  final  our 
proposal  to  change  the  period  of  time 
during  which  a  service  may  be  paid 
under  a  new  technology  APC.  Beginning 
in  2002.  the  policy  is  to  retain  a  service 
within  a  new  technologv  APC  group 
until  we  have  acquired  adequate  data 
that  allow  us  to  assign  the  service  to  a 
clinically  appropriate  APC.  This  policy 
allows  us  to  move  a  service  from  a  new 
technology  APC  in  less  than  2  vears  if 
sufficient  data  are  available,  and  it  also 
allows  us  to  retain  a  service  in  a  new 
technology  APC  for  more  than  3  years 
if  sufficient  data  upon  w-hich  to  base  a 
decision  for  reassignment  have  not  been 
collected. 

In  the  context  of  new  technology 
procedures,  we  create  HCPCS  codes  for 
services  only.  We  do  not  create  HCPCS 
codes  for  equipment  that  is  used  in  the 
course  of  providing  an  item  or  service 
(except  in  the  case  of  "C"  codes  for 
devices  that  meet  the  criteria  for 
transitional  pass-through  payments). 
Equipment  that  is  used  to  provide  an 
item  or  service  is  not  separately  coded 
because  it  is  a  resource  required  to 
furnish  the  service.  Like  other  resources 
that  are  required  to  furnish  a  service  (for 
example,  cost  of  a  room,  cost  of  staff, 
cost  of  supplies),  the  hospital  should 
show  charges  either  as  part  of  its  charge 
for  the  procedure  or  with  a  revenue 
code. 

As  described  below,  we  proposed  to 
delete  four  HCPCS  codes  that  are 
currentlv  paid  in  new  technologv  APCs. 
We  believed  that  these  four  HCPCS 
codes  do  not  conform  to  our  current 
policv  to  not  create  HCPCS  codes  for 
equipment  used  to  provide  a  service.  In 
addition,  we  stated  that  there  soon 
would  exist.  CPT  codes  to  describe  all 
of  the  services  being  furnished, 
including  any  equipment  that  is  needed 
to  perform  them,  so  we  believe  it  is 
appropriate  at  this  time  to  delete  the 
HCPCS  codes.  The  HCPCS  codes  which 
we  proposed  to  delete  effective  January 
1,  2004  were: 


C1088:  Laser  Optic  Treatment  System, 

Indigo  Laseroptic  Treatment  System 
C9701:  StrettaSvstem 
C9703;  Bard  Endoscopic  Suturing 

System,  and  C9711;  H.E.L.P. 

Apheresis  System. 

A  full  description  of  these  HCPCS  is 
available  in  the  proposed  rule  (67  FR 
47978), 

We  received  no  comments  in  response 
to  this  proposal.  However,  we  have 
determined  that  our  proposal  to  delete 
codes  C9701  and  C9703  was  in  error. 
Upon  further  review  of  this  issue,  we 
have  determined  that  these  codes  were 
in  fact  established  to  represent  complete 
procedures.  Therefore,  we  will  retain 
codes  C97G1  and  C9703. 

Comment:  A  provider  of  treatment 
planning  software  submitted  several 
comments  regarding  this  service.  In 
their  first  set  of  comments  on  the  2003 
OPPS  final  rule  with  comment,  the 
commenter  agreed  with  our  decision  to 
create  a  new  G-code,  G0288,  for  their 
product.  Preview,  and  other  similar 
treatment  planning  software  and  to 
assign  this  ser\ice  to  new  technology 
APC  0975.  G0288  was  created  and 
assigned  to  new  technology  APC  0975 
for  the  2003  final  rule  and  was  subject 
to  comment  after  its  publication.  In  their 
comments  in  response  to  the  2003  final 
rule  with  comment,  they  indicated  that 
the  S625  payment  rate  associated  with 
new  technology  APC  0975  appropriately 
reflected  the  costs  of  Preview  to 
providers.  However,  this  party 
recommended  that  we  pay  for  G0288 
under  certain  circumstances.  These 
included  payment  only  for  treatment 
planning  imaging  services  that  are  FDA 
approved;  that  is.  to  follow  FDA's 
determinations  concerning  which 
imaging  software  programs  are 
sufficiently  comprehensive  and 
accurate.  Further,  the  commenter 
recommended  that  we  pay  for  both  pre- 
surgical  and  post-surgical  imaging, 
claiming  optimum  effectiveness  of  the 
related  endovascular  repair  procedures 
only  occurs  when  imaging  studies  are 
performed  both  before  and  after  surgery. 
Third,  this  party  recommended  that  we 
use  G0288  in  the  OPPS  but  not  in  other 
Medicare  pavment  systems  until  cost 


data  were  more  complete.  The 
commenter  believed  that  we  should 
encourage  use  of  the  CPT  process  to 
develop  codes  that  describe  a  wide 
range  of  applications  for  the  treatment 
plaiuiing  imaging  that  may  develop. 

The  commenter  also  commentea  on 
our  August  12.  2003  proposed  rule,  in 
which  we  proposed  assigning  G0288  to 
new  APC  0414.  with  a  payment  rate  of 
$260,65.  This  commenter  stated  that  the 
proposed  payment  is  inadequate  and 
based  on  flawed,  imputed  cost  data.  It 
also  asserted  that  the  descriptors  for 
APC  0414  and  G0288  do  not  restrict  the 
use  of  this  code  to  services  that  meet  the 
"recognized  standards  and 
specifications'"  for  three-dimensional 
computer-aided  measurement  plarming 
simulation  ("3D-CAMPS")  services  and 
recommended  that  we  revise  the 
proposed  payment  for  APC  0414  based 
on  hospital  acquisition  cost  data  that 
they  provided.  The  commenter  also 
recommended  that  we  create  a  revenue 
code  specifically  for  APC  0414  to  enable 
more  rational  charge  determination  for 
the  ser\'ice  and  that  we  revise  the 
descriptors  for  APC  0414  and  G0288  to 
ensure  that  the  codes  only  are  used  for 
the  3D-CAMPS  systems,  and  to  clarifv' 
that  the  ser\'ice  may  be  applied  pre-  or 
post-surgically.  The  recommended 
descriptor  is:  "Three-dimensional 
computer-aided  measurement 
simulation  (3D-G,AMPS)  ser\ices  for 
pre-surgical  and  post-surgical  imaging," 

Response:  We  proposed  to  move 
G0288  from  new  technolog>'  APC  0975 
to  APC  0414  because  we  believe  that  we 
had  sufficient  2002  claims  data  for  our 
analysis.  The  predecessor  C-code  for 
Preview,  C9708,  was  reported 
approximately  1,300  times  in  2002.  with 
a  median  cost  of  S272.48.  However,  we 
have  reviewed  the  hospital  cost  data 
that  the  commenting  party  provided, 
and  believe  that  there  may  be  some 
claims  in  our  data  that  understate  the 
cost  of  the  treatment  planning  software. 
We  have  decided  to  give  equal  weight 
to  the  median  cost  based  on  our  claims 
data  and  the  median  cost  of  $625 
provided  by  the  commenter.  based  on 
its  analysis.  Therefore,  we  are 
establishing  the  appropriate  cost 


63416  Federal  Register/ Vol.  68.  No.  316/Fnday.  November  7.  2003/Rules  and  Regulations 


amount  as  S448.74.  As  a  result,  we  are 
assigning  G0288  to  new  technology 
service  APC  1506.  for  a  payment  rate  of 
S450.00.  We  are  continuing  the 
assignment  of  G0288  to  a  opw 
technology  APC  because  this  is  still  a 
relativelv  new  procedure  and  we  still 
have  concerns  regarding  our  cost  data. 

We  agree  that  this  can  be  used  for 
treatment  plaiming  prior  to  surgery  and 
for  post-surgical  monitoring  and  have 
revised  the  rode  descriptor  to  clarify 
this  point.  The  descriptor  for  this  code 
is  revised  as  follows;  G0288 
Reconstruction,  computed  tomographic 
angiography  of  aorta  for  preoperative 
planning  and  evaluation  post  vascular 
surgerv.  We  assume  that  hospitals 
providing  this  service  will  abide  by  the 
FDA  labeling  requirements  for' 
equipment  used  in  providing  this 
service. 

3.  Revision  of  Cost  Bands  and  Payment 
Amounts  for  New  Technology  APCs 

We  proposed  to  implement  a 
comprehensive  restructuring  of  all  the 
new  technology  APCs.  First,  the  cost 
intervals  in  the  current  new  technology 
.^PCs  are  inconsistent,  ranging  from  $50 
to  Si. 500.  Secondly,  as  the  number  of 
procedures  assigned  to  new  technology 
APCs  increases,  we  believe  that 
narrower  cost  bands  are  required  to 
avoid  inaccurate  payment  for  new- 
technology  services.  The  increased 
number  of  new  technology  APCs  that 
would  result  from  narrowing  the  cost 
bands  cannot  be  accommodated  within 
the  current  sequence  of  available  APC 
numbers.  Therefore,  we  proposed  to 
dedicate  two  new  series  of  APC 
numbers  to  the  restructured  new 
technology  APCs,  which  would  allow  us 
to  narrow  the  cost  bands  and  also  afford 
us  fle.xibility  in  creating  additional 
bands  as  future  needs  may  dictate. 

We  proposed  to  establish  cost  bands 
from  SO  to  SlOO  in  increments  of  $50, 
from  SlOO  through  S2,000  in  intervals  of 
SlOO.  and  from  $2,000  through  $6,000 
in  intervals  of  $500.  We  believe  that 
these  intervals  would  allow  us  to  price 
new  technology  services  more 
appropriately  and  consistently.  We  also 
propose  to  retain  two  parallel'sets  of 
new  technology  APCs.  one  with  status 
indicator  'S'  and  the  other  with  status 
indicator -T."  We  solicited  comments 
on  the  hierarchy  of  cost  levels  of  die 
restrurtured  new  technology  APCs. 

The  final  list  of  restructured  new- 
technology  APCs  is  in  Addendum  A. 

We  received  a  number  of  comments  in 
support  of  this  proposal  to  restructure 
the  new  technology  APC  bands. 
Therefore,  we  will  finalize  our  proposal. 


4.  Creation  of  APCs  for  Combinations  of 
Device  Procedures 

In  the  August  12,  2003  proposed  rule, 
we  discussed  data  development  that  we 
had  undertaken  to  create  median  costs 
for  combinations  of  HCPCS  codes  in 
different  APCs  that  we  believed  were 
frequently  performed  on  the  same  day. 
We  focused  our  work  on  pairs  of  APCs, 
one  of  which  contained  a  service  that 
required  an  expensive  device.  See  68  PR 
47979  for  a  complete  description  of  the 
data  development.  We  undertook  this 
activity  to  see  if  creating  larger 
classification  groups  of  this  type  might 
increase  the  number  of  multiple 
procedure  claims  that  we  could  use  to 
set  payment  rates  for  these  services.  We 
also  thought  that  the  analysis  might    ' 
yield  useful  information  regarding  the 
appropriateness  of  the  multiple 
procedure  reduction  for  combinations  of 
services  that  include  at  least  one  APC 
with  an  expensive  device,  that  are 
commonly  performed  on  the  same  date. 
In  many  cases,  we  found  that  the 
combination  APC  medians  closely 
approximated  the  median  that  results 
under  the  current  policy  (that  is.  the 
sum  of  single  medians  for  each  APC. 
reducing  the  median  for  the  lower  cost 
procedure  by  50  percent).  In  other  cases, 
the  data  revealed  combination  APC 
median  costs  that  were  considerably 
higher  or  lower  than  under  our  current 
policy. 

We  concluded  in  the  proposed  rule 
that  the  results  of  the  study  provided  no 
compelling  reason  to  change  our 
pavment  policy.  We  asked  for  comment 
on  all  aspects  of  the  methodology, 
analysis,  and  payment  options.  We  also 
asked  for  discussion  of  how  we  could 
use  more  multiple  procedure  claims 
were  we  Dot  to  create  combination  APCs 
and  for  an  explanation  of  why  external 
data  should  be  used  in  lieu  of  our  single 
or  multiple  procedure  claims  data  to  set 
median  costs  for  APCs  with  large  device 
costs.  However,  we  did  not  propose  to 
create  combination  APCs  or  to  make 
payment  based  on  the  combination  APC 
medians  for  2004. 

We  received  only  a  few  comments  on 
the  combination  APC  methodology  and 
these  were  in  the  context  of  why  we 
should  not  apply  multiple  procedure 
reductions  to  specific  combinations  of 
APCs.  Sea  the  discussion  of  multiple 
procedure  reduction  in  V.D.2  for  a 
summary  of  these  comments  and  our 
responses. 

III.  Recalibration  of  APC  Weiehts  for 
CY  2004 

Section  1833(t)(9)(A)  of  the  Act 
requires  that  the  Secretary  review  and 
revise  the  relative  payment  weights  for 


APCs  at  least  annuallv.  beginning  in 
2001.  In  the  April  7,  2000  final  rule  (65 
FR  18482).  we  explained  in  detail  how 
we  calculated  the  relative  pavment 
weights  that  were  implemented  on 
August  1.  2000  for  each  APC  group. 
Except  for  some  reweighting  due  to  APC 
changes,  these  relative  weights 
continued  to  be  in  effect  for  CY  2001. 
(See  the  November  13.  2000  interim 
final  rule  (65  FR  67824  to  67827)). 

To  recalibrate  the  relative  APC 
weights  for  services  furnished  on  or 
after  January  1 .  2004  and  before  January 
1,  2005.  we  used  the  same  basic 
methodology  that  we  described  in  the 
April  7.  2000  final  rule.  That  is.  we 
recalibrated  the  weights  based  on  claims 
and  cost  report  data  for  outpatient 
ser\'ices.  We  used  the  most  recent 
available  data  to  construct  the  database 
for  calculating  APC  group  weights.  For 
the  purpose  of  recalibrating  APC 
relative  weights  for  CY  2004.  the  most 
recent  available  claims  data  are  the 
approximately  127  million  final  action 
claims  for  hospital  outpatient 
department  services  furnished  on  or 
after  April  1.  2002  and  before  January  1, 
2003.  We  eliminated  2.6  million  claims 
for  bill  types  other  than  OPPS  bill  tvpes 
and  claims  for  services  furnished  in 
Maryland,  Guam,  and  the  Virgin 
Islands.  We  matched  the  remaining 
claims  that  were  paid  under  the  OPPS 
to  the  most  recent  cost  report  filed  by 
the  individual  hospitals  represented  in 
our  claims  data.  We  were  left  with  about 
75  million  claims  for  which  we  could 
identif\^  cost  report  data.  The  APC 
relative  w^eights  continue  to  be  based  on 
the  median  hospital  costs  for  services  in 
the  APC  groups. 

A.  Data  Issues 

1.  Period  of  Claims  Data  Used 

We  used  claims  for  the  period 
beginning  April  1.  2002  through  and 
including  December  31.  2002  as  the 
basis  for  the  CY  2004  OPPS.  The  statute 
requires  that  we  take  into  account  new 
cost  data  and  other  relevant  information 
and  factors  in  reviewing  and  revising 
the  weights,  and  we  believe  that  this 
period  will  give  us  the  most  recent 
costs.  We  chose  not  to  include  the 
claims  for  the  period  beginning  on 
January  1.  2002  through  March  31.  2002 
because  they  were  used  to  set  the 
payment  rates  for  the  2003  OPPS  and 
we  believe  that  the  most  recent  9 
months  of  claims  data  will  result  in 
payment  rates  that  are  most 
representative  of  the  current  relative 
costs  of  hospital  outpatient  services. 

Comment:  Some  commenters 
supported  our  use  of  claims  for  this  9- 
month  period  for  setting  the  w'eights  for 
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the  2004  OPPS.  Other  commenters 
wanted  us  to  use  external  data  in  lieu 
of  claims  data  for  specified  APCs 
because  they  believed  that  the  payments 
that  result  from  the  median  costs 
developed  using  claims  data  were 
inadequate.  Other  commenters  objected 
to  the  use  of  2002  claims  data  because 
they  stated -that  2002  costs  would  not  be 
an  appropriate  proxy  for  the  relative 
costs  of  drugs,  biologicals,  and 
radiopharmaceuticals  in  2004  and  they 
urged  us  to  use  hospital  acquisition 
costs  instead  of  ciaim.s  data. 

Response:  We  used  2002  claims  data 
for  services  furnished  from  April  1, 
2002  through  December  31,  2002  as  the 
basis  for  the  relative  weights  used  to 
create  payment  amounts  for  the  2004 
OPPS.  Our  established  policy  is  to  use 
the  most  recent  claims  data  available. 
For  the  August  12.  2003  proposed  rule 
and  this  final  rule,  those  data  are  for 
services  in  the  last  3  quarters  of  2002. 
These  data  are  used  to  calculate  median 
costs  upon  which  to  base  our  relative 
weights.  The  OPPS  seeks  and  uses 
relative  costs  to  create  weights  that  are 
used  to  distribute  a  fixed  amount  of 
Medicare  payment  for  OPPS  services 
appropriately  among  hospitals. 
Therefore,  the  accuracy  of  the  relativity 
is  more  important  than  whether  the 
median  costs  derived  from  the  claims 
data  accurately  reflect  the  costs  of  the 
services.  See  section  III.B  for  our 
discussion  of  the  use  of  external  data. 

2.  Treatment  of  "Multiple  Procedure" 
Claims 

Since  the  inception  of  the  OPPS.  we 
have  received  many  requests  asking  that 
we  ensure  that  the  data  from  claims  that 
contain  charges  for  multiple  procedures 
are  included  in  the  data  from  which  we 
calculate  the  OPPS  relative  payment 
weights.  Those  making  the  requests 
believe  that  relying  solely  on  single- 
procedure  claims  to  recalibrate  APt, 
weights  fails  to  take  into  account  data 
for  many  frequently  performed  and 
complex  procedures,  particularly  those 
commonly  performed  in  combination 
w-ith  other  procedures. 

We  agree  that  it  is  desirable  to  use  the 
data  from  as  many  claims  as  possible  to 
recalibrate  the  relative  payment  weights, 
including  those  with  multiple 
procedures.  For  CY  2003.  we  identified 
a  number  of  multiple-procedure  claims 
that  could  be  treated  as  single-procedure 
claims,  enabling  us  to  greatly  increase 
the  number  of  claims  used  to  develop 
the  APC  payment  weights.  However, 
there  remain  several  inherent  features  of 
multiple  procedure  claims  that  prevent 
us  from  using  all  of  them  to  recalibrate 
the  payment  weights  We  discussed 
these  obstacles  in  detail  in  the  August 


9,  2002  proposed  rule  (67  FR  52092, 
52108  through  52111),  and  the 
November  1,  2002  final  rule  (67  FR 
66718.  66743  through  66746). 

To  enable  us  to  use  more  claims  in  the 
creation  of  median  costs  upon  which 
our  payment  weights  and  rates  are 
based,  we  proposed  several  changes  to 
how  we  use  claims  data  for  the  CY  2004 
OPPS.  Specifically,  we  proposed  to 
expand  the  number  of  HCPCS  codes  that 
we  "ignore"  for  the  purpose  of  creating 
pseudo  single  claims  from  claims  that 
contain  other  separately  payable  HCPCS 
codes.  We  also  looked  at  dates  of  service 
on  packaged  HCPCS  codes  and 
packaged  revenue  centers,  and  proposed 
where  possible,  to  attribute  the  charges 
to  major,  separately  payable  HCPCS 
codes  based  on  the  codes'  dates  of 
service.  We  also  considered  creating 
combination  APCs  for  procedures  that 
have  a  significant  device  component. 
Our  complete  discussion  of  the  use  of 
data  to  set  the  weights  for  CY  2004 
OPPS  follows  in  section  III.B  of  this 
preamble. 

Expansion  of  the  List  of  Codes  To  Be 
Ignored  in  Creation  of  Single  Claims 

For  CY  2003  OPPS,  we  ignored  the 
presence  of  HCPCS  codes  93005.  71010, 
and  71020  to  create  pseudo-single 
claims  where  there  was  only  one 
remaining  separately  paid,  major 
HCPCS  code  on  the  claim.  Ignoring 
these  codes  enabled  us  to  attribute  the 
costs  of  packaged  HCPCS  codes  and 
packaged  revenue  centers  to  the 
remaining  separately  paid,  major 
HCPCS  codes  and,  thereby,  create  a 
useable  psuedo  single  claim.  We  did 
this  because  we  believed  that  the 
charges  found  in  the  packaged  HCPCS 
or  packaged  revenue  centers  would  be 
appropriately  associated  with  the  only 
other  separately  payable  HCPCS  that 
remained  on  the  claim  once  the  ignored 
codes  were  bypassed. 

For  CY  2004  OPPS.  we  proposed  to 
expand  the  list  of  HCPCS  codes  to  be 
ignored  for  purposes  of  creating  pseudo- 
single  claims.  On  claims  that  contain 
other  separately  payable  HCPCS,  we 
proposed  to  bypass  the  HCPCS  codes  in 
the  APCs  identified  in  Table  6.  As  with 
the  previously  ignored  HCPCS  codes 
93005,  71010.  and  71020,  we  believe 
that  there  are  additional  codes  that  are 
highly  unlikely  to  have  charges  that  are 
found  in  packaged  HCPCS  or  in 
packaged  revenue  centers.  Therefore,  wc 
believe  that  they  also  can  be  ignored  for 
the  purpose  of  creating  pseudo-single 
claims  from  the  remaining  charges  on 
the  claim.  We  solicited  comments  on 
the  proposed  methodology  to  create 
pseudo-single  claims,  on  the  list  of 
codes  that  we  proposed  to  ignore  (Table 


6),  and  whether  there  are  other  low-cost 
services  that  we  could  ignore  using  this 
methodology.  We  also  requested 
comments  on  whether  we  should  use 
the  charges  for  the  codes  in  the  APCs  in 
Table  6  to  create  pseudo  singles  for 
these  codes  from  these  claims. 

Use  of  Dates  of  Service  To  Create  Single 
Claims 

For  CY  2004,  we  used  dates  of  ser\'ice 
on  HCPCS  codes  and  on  packaged 
revenue  centers  to  attribute  charges  to  a 
major  payable  HCPCS  code  where  the 
dates  of  service  match.  We  could  only 
use  this  approach  where  there  are 
different  dates  of  ser\'ice  for  the 
separately  payable  major  HCPCS  codes. 
Where  there  are  multiple  major  payable 
HCPCS  codes  on  a  claim  with  the  same 
date,  we  could  not  use  this  approach 
because  there  was  no  way  to  tell  to 
which  major  payable  HCPCS  code  the 
charges  from  the  packaged  HCPCS  or 
packaged  revenue  center  belonged. 
Moreover,  where  the  hospital  did  not 
provide  dates  for  all  packaged  revenue 
centers,  we  could  not  attribute  charges 
based  on  the  date  of  service. 

Use  of  Single  Procedure  Claims 

Comment:  Some  commenters  objected 
to  the  use  of  single  procedure  claims  as 
the  basis  for  setting  weights  for  all 
APCs  The  commenters  are  concerned 
that  even  with  the  changes  we  made  to 
use  more  claims  for  2004  OPPS.  some  of 
the  APCs  had  medians  based  on  less 
than  10  percent  of  their  true  claims 
volume.  They  believe  that  this 
methodology  results  in  the  use  of  claims 
only  for  simple,  low-cost  cases  from 
small,  relatively  non-busy  centers  with 
low  levels  of  technological  complexity 
and  inappropriately  low  costs  and 
charges  They  urged  us  to  use  external 
data,  whether  proprietan'  or  not,  in 
place  of  the  claims-derived  medians 
when  the  medians  would  otherwise  be 
based  on  a  small  number  of  claims. 

Some  commenters  urged  us  to  ignore 
codes  for  procedures  performed  on  the 
same  day  as  procedures  of  interest  to 
them  and  to  package  all  revenue  center 
charges  and  charges  for  packaged 
HCPCS  codes  into  the  code  for  which 
they  were  seeking  a  median  Some 
commenters  gave  us  relatively  elaborate 
strategies  for  creating  pseduo-single 
claims  out  of  multiple  procedure  claims 
for  particular  services  or  groups  of 
ser\'ices  that  were  of  interest  to  them. 
Some  of  these  related  to  special 
packaging  for  chemotherapy  ser\ices 
and  nuclear  medicine  services.  The 
commenters  urged  us  to  model  our  data 
for  the  2005  OPPS  according  to  the 
specifications  they  provided. 


I 

I 
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Rpsponsp:  We  would  certainly  prefer 
to  use  all  claims  in  the  setting  of 
weights  for  APCs.  if  it  were  possible  to 
do  sn  validly  However,  we  continue  to 
be  plagued  bv  our  inability  to  allocate 
revenue  center  charges  when  there  are 
multiple  ma)or  procedure  codes  for 
services  performed  on  the  same  day.  We 
are  unable  to  determine  how  to 
accurately  split  some  costs  (for  example, 
recovery  room  time)  among  the  major 
procedures.  We  have  received  no 
comments  that  offer  alternatives  that 
would  enable  us  to  do  so  with 
confidence. 

We  did  not  accept  the  service-specific 
strategies  for  acquiring  more  single 
claims  that  were  submitted  in  comments 
because  none  of  them  could  be 
generalized  to  the  entire  claims 
population  in  such  a  way  that  we  could 
be  sure  that  they  would  not  distort  the 
relativity  of  all  services.  We  set  weights 
for  hundreds  of  APCs  in  this  system  and 
we  think  it  is  important  that  the  same 
rules  governing  creation  of  pseudo 
single  claims  from  multiple  procedure 
claims  be  applied  across  all  services  so 
that  packaging  occurs  uniformlv  and  the 
relativity  of  services  is  maintained.  It  is 
a  practical  impossibility  to  have 
different  strategies  for  creating  pseudo 
singles  for  each  category  of  services. 
We  did  not  use  the  line  items  that 
were  ignored  in  the  calculation  of 
medians  for  the  APC  into  which  thev 
would  fall  because  we  lacked 
confidence  that  they  would  accurately 
represent  the  full  cost  of  the  service.  We 
asked  for  comments  on  this  in  the 
proposed  rule.  Ba.sed  on  the  comments 
that  indicate  that  the  data  for  these  line 
items  should  be  used  in  median  setting, 
we  expect  to  use  these  line  items  for 
median  setting  for  the  2005  proposed 
rule. 

APCs  to  be  Ignored  To  Create  More 
Singh  Claims 

Comment:  Commenters  supported  the 
expansion  of  the  list  of  APCs  that  we 
ignored  to  create  single  procedure 
claims  from  multiple  procedure  claims 
to  enable  us  to  use  more  claims  data  in 
weight  setting.  A  commenter  asked  that 
we  confirm  that  the  line  items  that  were 
ignored  to  create  pseudo-single  claims 
(See  Table  6)  are  used  in  the  weight 
setting  process.  A  commenter  asked  that 
we  implement  the  combination  APC 
approach  as  a  way  of  using  more  claims 
data  for  multiple  procedure  claims.  One 
commenter  asked  that  we  add 
evaluation  and  management  codes  to 
the  list  of  codes  ignored  for  purposes  of 
creating  pseudo-singles.  Other 
commenters  provided  lists  of  additional 
codes  that  could  he  ignored  to  create 
more  pseudo-single  claims. 


Commenters  also  supported  the  use  of 
dates  of  service  on  lines  with  revenue 
code  charges  where  thev  could  be  used 
to  attribute  charges  to  HCPCS  codes  for 
weight  setting.  Some  commenters 
advised  that  we  should  use  the  date  of 
service  aggregation  at  the  beginning  of 
the  pseudo-single  claim  creation  to 
achieve  the  best  effects.  Some 
commenters  asked  that  we  require  all 
hospitals  to  use  dates  of  service  on  all 
lines  (but  not  before  July  1,  2004],  even 
where  only  revenue  codes  are  on  the 
lines,  so  that  more  claims  could  be  used 
in  future  vears. 

Severaf  commenters  asked  that  we 
eliminata  the  requirement  for  series  bills 
for  certain  services  if  we  require  a  date 
of  service  for  each  line  because  the 
claim  will  grow  in  size  as  charges  for 
multiple  dates  of  service  that  are  now 
combined  on  a  single  line  with  no  date 
of  service  will  now  have  to  be  split  into 
multiple  lines  to  show  the  date  of 
service,  "rtie  commenters  fear  that  the 
increase  in  the  lines  on  the  claim  may 
result  in  errors  on  the  claim  and  there 
may  be  cashflow  problems  if  more 
claims  are  returned  to  the  provider.  The 
commenters  indicated  that  delays  in 
payment  for  series  bills  covering  30 
days  of  sKA^ice  are  significant. 

Response:  For  the  2004  OPPS,  we  did 
make  progress  in  using  more  claims  by 
looking  ta  the  dates  on  revenue  center 
charges,  where  they  exist,  to  assign 
them  to  a  single  major  procedure  on  the 
same  data  We  applied  the  date  of 
service  criteria  before  we  ignored  APCs 
to  create  sdngle  claims.  Moreover,  we 
were  able  to  create  more  single 
procedure  claims  by  ignoring 
procedures  for  which  we  thought  no 
revenue  center  charges  or  packaged 
HCPCS  charges  would  be  appropriately 
assigned.  We  appreciate  the  information 
provided  in  comments  and  hope  that 
the  public  will  continue  to  furnish  us 
with  an  expanded  list  of  codes  that  they 
believe  can  be  considered  "stand  alone" 
codes,  which  we  could  properly  ignore 
in  creating  pseudo  single  claim's  from 
claims  containing  multiple  major 
procedures.  We  did  not  add  evaluation 
and  management  service  codes  to  the 
list  because  we  believe  that  drugs  and 
supplies  are  often  used  during  such 
services  and  that  it  would  not  be  correct 
to  assume  that  all  of  the  supply  and 
drug  charges  on  the  claim  were  for  items 
and  services  used  with  the  procedure 
that  also  is  billed  also  on  the  same 
claim.  We  would  like  to  further  explore 
the  issue  of  which  claims  to  ignore  for 
pseudo  single  creation  with  the  APC 
Panel  in  its  winter  meeting  and  to  seek 
the  Panel's  views  on  the  specific  code 
to  be  added  to  the  list  of  codes  to  be 
ignored  for  this  purpose. 


While  we  did  not  apply  the 
combination  APC  approach,  we  expect 
to  continue  to  explore  whether  this 
would,  upon  further  refinement,  have 
value  in  establishing  correct  weights  for 
procedures  performed  in  combination 
with  one  another.  We  hope  to  improve 
both  of  these  processes  next  year  and  to 
develop  other  methods  of  using 
multiple  procedure  claims. 

We  did  not  use  the  line  items  for  the 
HCPCS  codes  we  ignored  in  the 
calculation  of  medians  for  those  HCPCS 
codes.  We  asked  for  public  comment  on 
the  issue.  In  view  of  the  public 
comments  supporting  the  concept  of 
ignoring  certain  codes  for  creation  of 
pseudo  singles  and  supporting  the 
vahdity  of  using  these  line  items  in  the 
median  setting  for  these  codes,  we  will 
propose  to  use  them  for  median  setting 
for  the  2005  proposed  rule. 

Our  requirement  for  series  bills 
creates  efficiencies  in  claims  processing 
that  enable  us  to  provide  better  provider 
service.  In  viev\-  of  the  decision  to  not 
implement  the  drug  administration 
option,  which  would  have  required 
coding  of  all  drugs,  and  seemed  to  be 
the  impetus  for  the  comment,  we  do  not 
expect  to  revise  our  series  bill  policy. 

B.  Description  of  Our  Calculation  of 
Weights  for  CY  2004 

The  methodology  we  followed  to 
calculate  the  APC  relative  payment 
weights  proposed  for  CY  2004  is  as 
follows: 

•  We  excluded  from  the  data  claims 
for  those  bill  and  claim  types  that  would 
not  be  paid  under  the  OPPS  (for 
example,  bill  type  72X  for  dialysis 
serv'ices  for  patients  with  end-stage 
renal  disease  (ESRD)J. 

•  We  eliminated  claims  from 
hospitals  located  in  Maryland.  Guam, 
and  the  U.S.  Virgin  Islands. 

•  Using  the  most  recent  available  cost 
report  from  each  hospital,  we  converted 
billed  charges  to  costs  and  aggregated 
them  to  the  procedure  or  visit  level  first 
by  identif\ing  the  cost-to-charge  ratio 
specific  to  each  hospital's  cost  centers 
("cost  center  specific  cost-to-charge 
ratios"  or  OCRs)  and  then  by  matching 
the  CCRs  to  revenue  centers  used  on  the 
hospital's  CY  2001  outpatient  bills.  The 
CCRs  include  operating  and  capital 
costs  but  exclude  items  paid  on  a  • 
reasonable  cost  basis. 

•  We  eliminated  from  the  hospital 
CCR  data  287  hospitals  that  we 
identified  as  having  reported  charges  on 
their  cost  reports  that  were  not  actual 
charges  (for  example,  a  uniform  charge 
applied  to  all  services).  Of  these,  206 
hospitals  had  claims  data. 

•  We  eliminated  from  our  data  claims 
for  critical  access  hospitals  that  are  not 
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paid  under  OPPS  and  whose  c  laims  are 
therefore  not  suitahle  for  usp  in  setting 
weights  for  services  paid  under  OPPS. 

•  We  calculated  the  geometric  mean 
of  the  total  operating  CCRs  of  hospitals 
remaining  in  the  CX^R  data.  We  removed 
from  the  CCR  data  56  hospitals  whose 
total  operating  CCR  de\iated  from  the 
geometric  mean  by  more  than  three 
standard  deviations. 

•  We  excluded  from  our  data 
approximately  3.11  million  claims 
submitted  by  the  hospitals  that  we 
removed  or  trimmed  from  the  hospital 
CCR  data. 

•  We  matched  revenue  centers  from 
the  remaining  universe  of  claims  to 
hospital  CCRs. 

•  We  separated  the  remaining  claims 
that  we  had  matched  with  a  cost  report 
into  the  following  three  distinct  groups: 
(1)  Single-procedure  claims;  (2) 
multiple-procedure  claims;  and  (3) 
claims  on  which  ue  could  not  identify' 


at  least  one  OPPS  covered  service. 
Single-procedure  claims  are  those  that 
include  only  one  HCPCS  code  (other 
than  laboratorv'  and  incidentals  such  as 
packaged  drugs  and  venipuncture)  that 
could  be  grouped  to  an  ARC.  Multiple- 
procedure  claims  include  more  than  one 
HCPCS  code  that  could  be  mapped  to  an 
AFC.  Dividing  the  claims  yielded 
approximately  24.43  million  single- 
procedure  claims  and  16.86  million 
multiple-procedure  claims. 

We  converted  9.833  million  multiple- 
procedure  claims  to  single-procedure 
claims  using  the  following  criteria:  (1)  If 
a  multiple-procedure  claim  contained 
lines  with  a  HCPCS  code  in  the 
pathology  series  (that  is,  CRT  80000 
series  of  codes),  we  treated  each  of  those 
lines  as  a  single  claim.  (2)  For  multiple- 
procedure  claims  with  a  packaged 
HCPCS  code  (status  indicator  "N")  on 
the  claim,  we  ignored  line  items  for 
preoperative  procedures  and  for  those 


services  in  the  APCs  identified  in  Table 
6.  These  are  services  with  payment 
amounts  below  S50  (under  the  CY  2003 
OPPS)  for  which  we  believe  the  charge 
represents  the  totality  of  the  charges 
associated  with  the  service  (that  is.  that 
there  are  no  packaged  HCPCS  or 
packaged  revenue  centers  attributable  to 
the  service).  If  only  one  procedure 
(other  than  HCPCS  codes  in  Table  6) 
existed  on  the  claim,  we  treated  it  as  a 
single-procedure  claim.  (3)  If  the  claim 
had  no  packaged  HCPCS  codes  and  if 
there  were  no  packaged  revenue  centers 
on  the  claim,  we  treated  each  line  with 
a  procedure  as  a  single-procedure  claim 
if  billed  with  single  units.  (4)  If  the 
claim  had  no  packaged  HCPCS  codes 
but  had  packaged  revenue  centers  for 
the  procedure,  we  ignored  the  line  item 
for  codes  in  the  APCs  identified  in 
Table  6.  If  only  one  HCPCS  code 
remained,  we  treated  the  claim  as  a 
single-procedure  claim. 


Table  6.— APCS  That  Were  Ignored  To  Create  Pseudo  Single  Procedure  Claims 


APC 


ARC  Description 


Status  indicator 


0001   '  Level  I  Photochemotherapy 


0060 
0077 
0099 
0215 
0215 
0230 
0260 
0262 
0271 

0341  i  Skin  Tests  and  Miscellaneous  Red  Blood  Cell  Tests 

0342 
0343 
0344 
0345 
0364 
0367 
0669 
0690 


Manipulation  Therapy 

Level  I  Pulmonary  Treatment 

Electrocardiograms   

Level  I  Nerve  and  Muscle  Tests 
Level  I  Nerve  and  Muscle  Tests 
Level  I  Eye  Tests  &  Treatments 
Level  I  Plain  Film  Except  Teeth  . 

Plain  Film  of  Teeth  

Mammography 


0706 


Level  I  Pathology  

Level  II  Pathology  _ 

Level  III  Pathology  

Level  I  Transfusion  Laboratory  Procedures 

Level  I  Audiometry  

Level  I  Pulmonary  Test  

Digital  Mammography  

Electronic  Analysis  of  Pacemakers  and  other  Cardiac  De- 
vices. 
New  Technology — Level  I  ($0-$50)   


In  addition,  we  assessed  the  dates  of 
service  for  HCPCS  codes  and  packaged 
revenue  centers  on  each  claim  that 
t  ontained  mrjre  than  one  major  code. 
Where  it  was  possible  to  attribute 
charges  for  packaged  HCPCS  and 
packaged  revenue  centers  to  HCPCS 
codes  for  major  procedures  by  matching 
unique  dates  of  service,  we  did  this  and 
created  single  claims  by  packaging 
charges  into  the  charge  for  the  major 
ser\'ice  on  the  same  date.  We  were  onlv 
able  to  do  this  if  the  midtiple  major 
procedures  had  different  dates  of  service 
and  if  there  were  dates  of  service  on  all 
of  the  packaged  revenue  centers.  Dates 
of  service  on  revenue  centers  are  not 
required  and.  therefore,  only  claims 


from  hospitals  that  submitted  dates  of 
service  on  revenue  centers  in  CY  2002 
could  be  used  in  this  process  for 
maximizing  the  number  of  single- 
procedure  claims  to  be  used  for  weight 
setting. 

•  To  calculate  median  costs  for 
services  within  an  APC,  we  used  only 
single-procedure  bills  and  those 
multiple-procedure  bills  that  we 
converted  into  single  claims.  If  a  claim 
had  a  single  code  with  a  zero  charge 
(that  would  have  been  considered  a 
single-procedure  claim),  we  did  not  use 
it.  As  we  discussed  in  section  III. A. 2  of 
this  final  rule,  we  did  not  use  multiple- 
procedure  claims  that  billed  more  than 
one  separately  payable  HCPCS  code 


with  charges  for  packaged  items  and 
services  such  as  anesthesia,  recovery 
room,  or  supplies  that  could  not  be 
reliably  allocated  or  apportioned  among 
the  primary'  HCPCS  codes  on  the  claim. 
We  have  not  yet  developed  what  we 
regard  as  an  acceptable  method  of  using 
multiple  procedure  bills  to  recalibrate 
APC  weights  that  minimizes  the  risk  of 
improperly  assigning  charges  to  the 
wrong  procedure  or  visit. 

For  APCs  in  Table  7,  we  required  that 
there  be  a  C  code  on  the  claim  for  the 
claim  to  be  used.  These  APCs  require 
the  use  of  a  device  in  the  provision  of 
the  service.  Moreover,  in  2002.  hospitals 
were  required  to  bill  the  C  code  in  order 
for  the  device  to  receive  pass-through 
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payment  for  the  device  Therefore,  if  no      presumed  that  the  claim  was  incorrectly     of  these  APCs.  we  further  required  that 
{.code  was  billed  on  the  claim,  we  ended,  and  we  did  not  use  it.  For  some'       specific  devices  be  on  the  claim. 

TABLE  7.-APCS  FOR  WHICH  A  HCPCS  FOR  A  DEVICE  WAS  REQUIRED  TO  BE  ON  A  CLAIM  USED  FOR  WEIGHT  SETTING 


APC 


0032 
0039 
0048 
0080 
0081 
0082 
0083 
0086 

0086  . 

0087  . 
0069. 
0090  . 
0104  . 

0106  . 

0107  . 

0108  . 
0115  . 
0119  . 
0122  . 
0167  . 
0202  . 
0222  . 

0225  . 

0226  . 

0227  . 
0229  . 
0259  ., 
0313  ., 

0384  ., 

0385  ., 

0386  .. 
0648  .. 

0652  .. 

0653  .. 

0654  .. 

0655  .. 
0670  .. 
0674  .. 

0680  .. 

0681  .. 


APC  Description 


Insertion  of  Central  Venous/Arterial  Catheter  

Implant  Neurostim.  One  Array 

Arthroplasty  with  Prosthesis  ."!'"."".''y"! 

Diagnostic  Cardiac  Cathetenzation  ".'_"'' 

Non-Coronary  Angioplasty  or  Atherectomy  !1".77 

Coronary  Atherectomy  ' 

Coronary  Angioplasty  and  Percutaneous  Valvuloplasty ""7""!"! 

Level  II  Electrophysiologic  Evaluation  !..'.""..'. 

Ablate  Heart  Dysrhythm  Focus   !!!!!!!."!!!!7.."!7.."!! 

Cardiac  Electrophysiologic  Recording/Mapping  ."7"7"77I"7..7177! 

Insertion/Replacement  of  Permanent  Pacemaker  and  Electrodes  "".1".."1"7 

Insertion/Replacement  of  Pacemaker  Pu'se  Generator  !.!!.!!.. 

Transcatheter  Placement  of  Intracoronary  Stents .^'.I!'"!!!."!.!! 

.  Insertion/Replacement/Repair  of  Pacemaker  and/or  Electrodes  "..77 

Insertion  of  Cardioverter-Defibrillator 

Insertion/Replacement/Repair  of  Cardioverter-Defibrillator  Leads  77!!!7 

Cannula/ Access  Device  Procedures  7. 

Implantation  of  Devices  

Level  II  Tube  Changes  and  Repositioning 

Level  III  Urethral  Procedures 7777777771 

Level  VIII  Female  Reproductive  Proc !.7777!.77!!!!1" 

Implantation  of  Neurological  Device 7. 

Implantation  of  Neurostimulator  Electrodes  7..7777. 

Implantation  of  Daig  Infusion  Reservoir !!.77.7.7!!!.77!!" 

Implantation  of  Drug  Infusion  Device  777 

Transcatheter  Placement  of  Intravascular  Shunts  

Level  VI  ENT  Procedures 7!.7" 

Brachytherapy  

Gl  Procedures  with  Stents 777.777!" 

Level  I  Prosthetic  Urologlcal  Procedures  7'.77771 

Level  II  Prosthetic  Urological  Procedures  '.77777..777 

Breast  Reconstruction  with  Prosthesis  !...77.77!..7!7 

Insertion  of  Intraperitoneal  Catheters  ...777777 

Vascular  Reconstruction/Fistula  Repair  with  Device 777" 

Insertion/Replacement  of  a  Permanent  Dual  Chamber  Pacemaker  7777" 

Insertion/Replacement/Conversion  of  a  Pennanent  Dual  Chamber  Pacemaker 

Intravenous  and  Intracardiac  Ultrasound  

Prostate  Cnyoablatlon 

Insertion  of  Patient  Activated  Event  Recorders  71777777^.7777 

Knee  Arthropie|sty  


Status 
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•  For  each  single-procedure  claim,  we 
calculated  a  cost  for  every  billed  line 

item  charge  bv  multiplying  each 
levenue  center  charge  bv  the 
appropriate  hospital-specific  CCR.  We 
used  the  most  recent  settled  or 
submitted  cost  reports  Using  the  most 
recent  'submilted  to  settled  ratio,"  we 
adjusted  CCRs  for  the  submitted  cost 
reports  but  not  the  settled  ones.  If  an 
appropriate  cost  center  did  not  e.xist  for 
a  gi\en  hospital,  we  crosswalked  the 
revenue  center  to  a  secondary  cost 
center  when  possible,  or  used  the 
hospital's  overall  CCR  for  outpatient 
department  services.  We  excluded  from 
this  calculation  all  charges  associated 
with  HCPCS  codes  previously  defined 
as  not  paid  under  the  OPPS  (for 
example,  iaborator>-,  ambulance,  and 
therapy  services).  We  included  all 
charges  associated  with  HCPCS  codes 
that  are  designated  as  packaged  services 


(that  is,  HCPCS  codes  with  the  status  ^ 

indicator  of  "N"). 

•  To  calculate  per-service  costs,  we 
used  the  charges  shown  in  revenue 
centers  that  contained  items  integral  to 
performing  services.  Table  8  contains  a 
list  of  the  revenue  centers  that  we 
packaged  into  major  HCPCS  codes  when 
they  appeared  on  the  same  claim.  This 
is  a  change  to  the  packaging  of  revenue 
centers  by  category  of  service  that  had 
been  done  since  the  inception  of  the 
OPPS  in  the  April  7,  2000  final  rule  (65 
PR  18457).  In  all  prior  years  of  the 
OPPS,  we  had  specific  subsets  of 
revenue  centers  that  we  packaged  into 
major  HCPCS  codes  based  on  the  type 
of  sen-ice  we  assigned  to  the  HCPCS 
code  for  this  purpose.  For  example,  we 
had  a  set  of  revenue  centers  that  could 
be  packaged  into  visit  codes  and  a 
different,  but  overlapping,  set  of 
revenue  centers  that  could  be  packaged 


into  surgery  codes.  For  2004  OPPS,  we 
converted  these  categories  to  a  single  set 
of  revenue  codes  (see  Table  8)  that 
would  be  packaged  into  the  major 
HCPCS  code  with  which  it  appears  on 
a  claim.  We  believe  that  this  will 
increase  the  likelihood  that  the  total 
charge  for  the  major  HCPCS  code  will 
capture  all  of  the  costs  attributed  to  the 
services  furnished.  Table  8  lists 
packaged  services  by  revenue  center 
that  we  are  proposing  to  use  to  calculate 
per-service  costs  for  outpatient  services 
furnished  in  CY  2004. 

TABLE  8.— Packaged  Services  by 
Revenue  Code 

Revenue  code                   Description^ 
■ -\ _ 

250  I  Pharmacy. 

251    Generic. 

252  Nongeneric 
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TABLE  8. — Packaged  Services  by 
Revenue  Code— Continued 


TABLE  8. — Packaged  Services  by 
Revenue  Code— Continued 


Revenue  code 


Description 


254 

255 

257 

258 
259 
260 

262 

263 
264 
269 
270 
271 
272 
274 

275 
276 

278 
279 
280 
289 
290 

370 
371 

372 


379 
390 

399 

560 

569 

621 

622 

624 

630 


631 
632 
633 

637 


700 
709 
710 
719 

720 
721 
762 
810 


Pharmacy  Incident  to 

Other  Diagnostic 

Pharmacy  locioent  to 
Radiology 

Nonprescription 
Drugs 

IV  Solutions 

Other  Pharmacy 

IV  Therapy.  General 
Class 

IV  Therapy  Pharmacy 
Services, 

Supply  Delivery 

IV  Therapy  Supplies. 

Other  IV  Therapy. 

M&S  Supplies. 

Nonstenle  Supplies 

Stenle  Supplies. 

Prosthetic  Orthotic 
Devices 

Pacemal<er  Drug. 

Intraocular  Lens 
Source  Drug. 

Other  Implants 

Other  M&S  Supplies. 

Oncology. 

Other  Oncology. 

Durable  Medical 
Equipment. 

Anesthesia. 

Anesthesia  Incident 
to  Radiology. 

Anesthesia  Incident 
to  Other  Diag- 
nostic. 

Other  Anesthesia. 

Blood  Storage  and 
Processing 

Other  Blood  Storage 
and  Processing. 

Medical  Social  Serv- 
ices 

Other  Medical  Social 
Services 

Supplies  Incident  to 
Radiology 

Supplies  Incident  to 
Other  Diagnostic. 

Investigational  Device 
(IDE, 

Drugs  Requinng  Spe- 
cific Identification, 
General  Class. 

Single  Source. 

Multiple 

Restnctive  Prescrip- 
tion 

Self-Administered 
Drug  (Insulin 
Admin,  in  Emer- 
gency Diabetic. 
COMA)  . 

Cast  Room. 

Other  Cast  Room. 

Recovery  Room. 

Other  Recovery 
Room. 

Labor  Room. 

Labor 

Observation  Room. 

Organ  Acquisition. 


Revenue  code 

'           Descnption 

819  

Other  Organ  Acquisi- 

942   

tion. 
.     Educatiorv/Training. 

•  We  standardized  costs  for 
geographic  wage  variation  by  dividing 
the  labor-related  portion  of  the 
operating  and  capital  costs  for  each 
billed  item  by  the  proposed  FY  2004 
hospital  inpatient  prospective  paysnent 
system  (IPPS)  wage  index  published  in 
the  Federal  Register  on  Mav  9,  2002  (67 
FR  31602).  U'e  used  60  percent  to 
represent  our  estimate  of  that  portion  of 
costs  attributable,  on  average,  to  labor. 
We  have  used  this  estimate  since  the 
inception  of  the  OPPS  and  continue  to 
believe  that  it  is  appropriate.  (See  the 
April  7,  2000  final  rule  (65  FR  18496) 
for  a  complete  description  of  how  we 
derived  this  percentage). 

•  We  summed  the  standardized  labor- 
related  cost  and  the  nonlabor-related 
cost  component  for  each  billed  item  to 
derive  the  total  standardized  cost  for 
each  procedure  or  medical  visit. 

•  We  removed  extremely  unusual 
costs  that  appeared  to  be  errors  in  the 
data  using  a  trimming  methodology 
analogous  to  what  we  use  in  calculating 
the  diagnosis-related  group  (DRG) 
weights  for  the  hospital  IPPS.  That  is, 
we  eliminated  any  bills  with  costs 
outside  of  three  standard  deviations 
from  the  geometric  mean. 

•  After  trimming  the  procedure  and 
visit  level  costs,  we  mapped  each 
procedure  or  visit  cost  to  its  assigned 
APC.  including,  to  the  extent  possible, 
the  proposed  APC  changes. 

•  We  calculated  the  median  cost  for 
each  APC. 

To  develop  the  median  cost  for 
observation  (APC  339,  HCPCS  code 
G0244),  we  selected  claims  containing 
HCPCS  code  G0244  (Obser\^ation  care 
provided  by  a  facility  to  a  patient  with 
CHF.  chest  pain,  or  asthma,  minimum 
eight  hours,  maximum  forty-eight  hours) 
that  also  showed  one  or  more  of  the 
ICD-9  (International  Classification  of 
Diseases,  Ninth  Edition)  diagnosis  codes 
required  for  payment  of  APC  339.  We 
ignored  other  separately  payable  codes 
so  that  the  claims  with  G0244  would  not 
be  excluded  for  having  multiple  major 
procedures  on  a  single  claim.  We 
packaged  the  costs  of  allowable  revenue 
centers  and  HCPCS  codes  with  status 
indicator  "N"  into  the  cost  of  G0244, 
and  trimmed  as  was  done  for  the 
calculation  of  the  median  costs  for  other 
APCs. 


•  Using  the  median  APC  costs,  we 
calculated  the  relative  payment  weights 
for  each  APC.  As  in  prior  years,  we 
scaled  all  the  relative  payment  weights 
to  APC  0601,  Mid-level  clinic  visit, 
because  it  is  one  of  the  most  frequently 
performed  services  in  the  hospital 
outpatient  setting.  We  assigned  APC 
0601  a  relative  payment  weight  of  1.00 
and  divided  the  median  cost  for  each 
APC  by  the  median  cost  for  APC  0601 
to  derive  the  relative  payment  weight 
for  each  APC.  Using  2002  data,  the 
median  cost  for  APC  0601  is  $58,78. 

Section  1833(t)(9)(B)  of  the  Act 
requires  that  APC  revisions,  relative 
payment  weight  revisions,  and  wage 
index  and  other  adjustments  be  made  in 
a  manner  that  ensures  that  estimated 
aggregate  payments  under  the  OPPS  for 
2004  are  neither  greater  than  nor  less 
than  the  estimated  aggregate  payments 
that  would  have  been  made  without  the 
changes.  To  comply  with  this 
requirement  concerning  the  APC 
changes,  we  compared  aggregate 
payments  using  the  CY  2003  relative 
weights  to  aggregate  payments  using  the 
CY  2004  proposed  weights.  Based  on 
this  comparison,  we  made  an 
adjustment  of  0.981635942  to  the 
weights.  The  weights  that  we  developed 
for  2004  OPPS.  which  incorporate  the 
recalibration  adjustments  explained  in 
this  section,  are  listed  in  Addendum  A 
and  Addendum  B. 

Impact  of  Allocation  of  Equipment  and 
Capita]  Costs 

Comment:  Several  commenters 
indicated  that  the  weight  setting 
methodology  may  have  a 
disproportionately  adverse  effect  on 
procedures  performed  in  departments 
with  higher  medical  equipment  and 
capital  costs  such  as  radiology  and 
nuclear  medicine.  The  commenters 
indicated  that  the  capital  costs  incurred 
by  these  departments  are  generally 
spread  among  all  hospital  departments 
on  a  square  foot  or  other  basis,  rather 
than  being  specifically  allocated  to  the 
departments  that  incur  the  costs 
involved.  This  would  distort  the  cost  to 
charge  ratios  for  these  departments, 
resulting  in  under-weighting  of  the 
APCs  for  the  services  they  furnish. 
Commenters  indicated  that  we 
recognized  this  in  the  preamble  to  the 
2000  OPPS  rule  (65  FR  18485.  April  7. 
2002)  but  indicated  that  it  did  not  have 
the  data  necessary'  to  make  the 
appropriate  adjustment  due  to  hospital 
reporting  processes.  The  commenter 
indicated  that  it  would  be  appropriate 
for  us  to  re-evaluate  mechanisms  that 
could  be  used  to  ameliorate  the 
distortion. 
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Rpspanse:  We  recognize  that  the 
allocation  of  capital  and  equipment 
costs  to  revenue  centers  that  do  not  use 
the  equipment  could  distort  cost  to 
charoe  ratios  for  the  revenue  centers  that 
u>e  the  equipment  (and  presumably 
whose  charges  reflect  those  costs).  It  is 
not  clear  how  cost  to  charge  ratios  could 
be  adjusted  for  such  allocations. 
However,  for  the  200,5  OPPS.  we  hope 
to  explore  the  effect  and  impact  of 
basing  relative  weights  on  relative 
hospital  charges,  rather  than  costs.  If 
weights  are  based  on  relative  charges, 
then  pre.sumably.  the  charges  for 
services  with  high  cost  equipment  and 
capital  expenses  would  reflect  those 
costs  relative  to  other  services  without 
such  costs.  - 

Dates  of  Service  on  Revenue  Code  Lines 

Comment:  Commenters  supported 
requiring  dates  of  service  on  lines  with 
revenue  code  charges  but  asked  that  the 
requirement  not  be  enforced  until  June 
2004  to  enable  hospitals  to  have 
sufficient  time  to  adjust  their  systems  to  ' 
provide  this  information. 

Response:  Subsequent  to  the  proposed 
rule,  we  learned  that  the  X  12N  837 
standard  transaction  with  which 
covered  entities  had  to  be  in  compliance 
on  October  16,  2003,  requires  a  date  of 
service  on  each  line  item  containing  a 
charge. 

Single  Revenue  Code  List  for  Packaging 

Comment:  One  commenter  supported 
the  use  of  a  single  revenue  code  list  for 
packaging  costs  into  separately  paid 
HCPCS  codes.  The  commenter  indicated 
that  this  change  would  result  in  more 
accurately  attributing  costs  to  services. 
Another  commenter  objecled  to  our 
proposed  changes  for  packaging  revenue 
centers.  This  commenter  is  concerned 
that  the  use  of  a  single  set  of  revenue 
codes  for  packaging  into  the  major 
procedure  on  a  claim  mav 
inappropriately  allocate  charges  not 
associated  with  the  major  ser\ice  on  the 
claim.  For  example,  the  commenter 
stated  that  revenue  code  254  and 
revenue  code  255  should  continue  to 
map  to  a  radiological  APC.  and  charges 
in  these  revenue  centers  should  not  be 
assigned  to  a  major  non-radiological 
procedure. 

Response:  We  proposed  to  combine 
the  multiple  lists  of  revenue  codes  into 
one  becau.se  there  was  significant 
overlap  in  them  and  our  phvsicians 
believed  that  the  risk  of  not  picking  up 
appropriate  charges  was  greater  than  the 
risk  of  [licking  up  charges  that  were  not 
.i[)propriate.  In  the  case  cited  by  the     -, 
I  iimmenter.  we  are  depending  on 
hospital  billing  and  our  reliance  on 
single  procedure  claims  to  preclude  us 


from  packaging  a  charge  for  a 
radiological  service  into  a  HCPCS  code 
for  a  non-radiological  service.  We  have 
never  had  a  complaint  that  we  have 
packaged  more  costs  than  were 
appropriate  into  a  HCPCS  code, 
although  we  frequently  are  told  that  we 
neglected  to  pick  up  all  related  charges. 
For  the  final  rule,  we  retained  the  single 
set  of  revenue  codes  for  packaging  into 
separately  payable  major  HCPCS  codes. 

Need  for.  Stability  in  Relative  Weights 

Comn\ent:  Commenters  stated  that 
signifftaht  changes  in  weights  for 
ser\'ic;es  from  year  to  year  are  difficult 
for  hospitals  because  not  all  hospitals 
provide  all  services  and  if  the  APC  rates 
fall  for  the  particular  service  mix  the 
hospital  ifurnishes,  this  can  mean 
significajit  shifts  in  total  payment  for 
outpatient  services  from  Medicare  from 
year  to  ypar.  Commenters  indicated  that 
we  should  adjust  medians  derived  from 
claims  dita  to  limit  the  amount  of 
change  ttat  occurs  from  year  to  year. 
Commeniters  indicated  that  hospitals  are 
limiting  ivailability  of  services  based  on 
declining  Medicare  OPPS  revenues  and 
that  onca  a  service  is  curtailed  or 
eliminated,  it  is  not  likely  to  be 
reintroduced  again  because  the  hospital 
will  ceasp  monitoring  the  costs  of  the 
device  ai^d  equipment  needed  to  offer 
the  service  once  it  is  no  longer  provided 
in  the  hospital  and,  therefore,  even  if  it 
would  b^  cost  effective  to  reintroduce 
the  service,  it  is  not  likely  to  occur. 
Commenters  indicated  that  the  pattern 
of  revenue  changes  is  a  factor  in 
hospital  decisions  regarding  whether  to 
acquire  s|ate-of-the-art  equipment. 
Therefor*,  reductions  in  payments  for 
equipmeit-intense  services  discourage 
hospitals! from  acquiring  the  equipment 
necessary  to  provide  state-of-the-art 
services  to  Medicare  beneficiaries. 
Commenjers  also  indicated  that  the 
cumulative  effects  of  the  reductions 
from  200^  payment  rates,  particularly 
for  procedures  to  implant  medical 
devices,  iave  resulted  in  significant 
payment  tuts  for  manv  of  these 
procedures  and  will  discourage 
acquisition  of  th'e  items  necessary  to 
provide  the  highest  qualitv  care. 

A  commenter  stated  that  we  should 
stabilize  ?he  APC  rate  when  a  device 
comes  off  of  pass-through  status.  Several 
commenters  stated  that  the  proposed 
rates  reverse  the  progress  that  was  made 
in  2002  by  using  the  manufacturer 
prices  in  the  setting  of  medians  for 
2002.  Commenters  indicated  that  we 
should  adjust  the  medians  from  claims 
data  to  ensure  that  no  APC's  median 
falls  mora  than  5  percent  compared  to 
the  medians  used  for  payment  in  2003. 
A  commenter  suggested  that  we  adjust 


the  medians  whenever  there  is  more 
than  a  20  percent  reduction  from  one 
year  to  the  next.  Another  commenter 
indicated  that  all  APCs  that  decline 
more  than  10  percent  compared  to  2003 
adjusted  medians  should  be  adjusted  in 
the  same  way  that  we  proposed  to  adjust 
medians  for  drugs,  biologicals  and 
radiopharmaceuticals  and  that  these 
adjustments  also  should  applv  to 
brach\  therapy  sources. 

Another  commenter  asked  that  we  let 
no  median  cost  used  in  weight  setting 
fall  more  than  half  the  difference 
between  the  loss  and  15  percent  because 
this  methodology  offers  a  buffer  for 
hospitals  to  minimize  annual  changes. 
Another  commenter  indicated  that  we 
should  freeze  the  200X  pavment  rates, 
particularly  for  brach\-therapy  services 
and  should  educate  providers  to  show 
all  of  the  charges  for  all  of  the  ancillary 
services  on  the  claim  so  that  they  will 
be  included  in  the  development  of 
relative  weights  for  future  years. 

Response:  We  are  sympathetic  with 
the  concerns  of  hospitals  that  the  OPPS 
should  be  sufficiently  stable  that 
hospitals  would  have  the  capacity  to 
plan  and  budget  for  future  years.  We 
recognize  that  the  early  years  of  a 
payment  system  mav  result  in  shifts  in 
payment  across  services.  However,  a 
prospective  payment  system  is  a  system 
of  averaging  in  which  the  payment  to 
the  hospital  becomes  an  overall  amount 
that  the  hospital  has  at  its  disposal  to 
use  in  the  way  it  finds  to  be  most 
efficient  and  effecti\'e.  The  payments  for 
individual  services  are  the  means  by 
which  the  amount  of  money  to  be  spent 
on  OPPS  is  distributed  among  hospitals 
but  the  hospitals  have  the  right  to  use 
that  payment  as  they  choose  across  all 
services  they  choose  to  furnish.  The 
OPPS  is  a  system  that  attempts  to 
calibrate  payments  for  a  service  or 
procedure  to  best  approximate  the  costs 
that  an  efficient  provider  would  incur  in 
providing  the  service  or  procedure  in 
order  to  give  providers  incentives  for 
efficient  procun-ment  and  service 
delivery. 

As  we  indicated  in  the  proposed  rule, 
for  2004.  some  of  the  same  services  had 
significant  declines  in  median  costs 
compared  to  the  2003  adjusted  median 
but  not  compared  to  the  2003  median 
before  adjustment.  We  did  not  propose 
to  adjust  the  2004  medians  for 
procedural  APCs  compared  to  the  2003 
adjusted  median.  Instead,  we  indicated 
that  we  would  consider  using  external 
data  that  could  be  made  publiclv 
available  if  we  were  convinced  that  the 
medians  for  2004  would  result  in 
payment  rates  that  were  grossly  aberrant 
in  the  context  of  the  service. 
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After  reviewing  the  comments,  and 
our  final  claims  data  for  2004,  we 
decided  that  we  would  not  adjust  the 
medians  for  procedural  APCs  but  that 
we  would  adjust  medians  for  certain 
APCs  for  which  we  were  given  external 
data  that  could  be  made  public  because 
we  were  convinced  that  the  medians 
from  our  claims  data  resulted  in  median 
costs  that  were  grossly  variant.  We 
adjusted  the  medians  for  the  following 
APCs  using  external  data:  APC  0107 
(insertion  of  cardioverter-defibrilator). 
APC  0108  {Insertion/replacement/repair 
of  cardioverter  defibrillator  leads  and 
insertion  of  pulse  generator),  APC  0222 
(implantation  of  neurostimulator).  APC 
0039  (which  was  broken  out  of  APC 
0222)  and  APC  0674  (prostate 
cryoablation).  For  each  of  these  APCs 
we  calculated  an  adjusted  device 
portion  of  the  median  by  taking  one  part 
of  the  device  cost  from  our  data  and  one 
part  of  the  device  cost  supplied  by 
external  data.  We  added  the  adjusted 
device  median  to  the  nondevice  median 
from  our  data  to  acquire  the  adjusted 
median.  In  the  case  of  APC  0108,  we 
used  the  external  device  cost  data  that 
was  used  to  set  the  median  for  the  2003 
OPPS  because  we  received  no  outside 
data  for  the  2004  OPPS  for  this  APC  and 
because  the  proposed  median  of 
S28.685.30  set  forth  in  the  proposed  rule 
was  considerably  higher  than  the  final 
rule  data  median  of  S23.944.80.  which 
resulted  when  additional  claims  were 
used  to  calculate  the  median  cost.  In 
other  cases,  we  found  that  corrections  in 
the  APC  assignment  or  splitting  an  APC 
into  two  APCs  resulted  in  more  accurate 
median  costs. 

For  2004.  we  will  adjust  median  costs 
for  drugs,  biologicals  and 
radiopharmaceuticals  as  proposed  for 
reasons  discussed  in  section  VLB. 3.  We 
will  freeze  payments  for  blood  and 
blood  products  at  the  2003  rates  for 
reasons  discussed  in  section  VLB. 8.  We 
will  pay  single  indication  orphan  drugs 
at  88  percent  AWP  for  reasons  discussed 
in  section  VLB. 6. 

Comparison  of  Procedural  APC  Medians 
for  the  2004  OPPS  to  Adjusted  Medians 
for  2003  OPPS 

Using  the  data  available  to  us  at  the 
time  we  developed  the  proposed  rule, 
we  identified  APCs  that  showed 
decreases  in  median  cost  of  more  than 
10  percent  compared  to  the  adjusted 
medians  on  which  their  payments  were 
based  for  2003.  We  discussed  specific 
APC  medians  to  the  extent  that  we 
understood  the  reason  for  the  decreases 
or  were  particularly  puzzled  by  the 
change.  We  requested  comments  on  the 
medians  and  provided  a  set  of  criteria 
for  external  data  that  could  be  used  to 


supplement  the  median  costs  derived 
from  our  claims  data.  The  criteria  we 
provided  regarding  the  use  of  external 
data  included  a  stipulation  that  the  data 
must  not  be  confidential  because  any 
data  we  use  must  be  available  to  the 
public.  We  also  provided  a  list  of 
preferred  (but  not  required)  criteria  that 
addressed  our  preferences  for 
characteristics  of  the  data.  We  indicated 
that  to  be  of  optimal  use.  the  external 
data  should  represent  a  divergent  group 
of  hospitals  by  location  and  type, 
identifv'  the  number  of  devices  billed  to 
Medicare  as  well  as  rebates  or 
reductions  for  bulk  purchases,  identif\' 
the  HCPCS  codes  with  which  the 
devices  would  be  used,  identify  the 
source  of  the  data  and  include  both 
charges  and  costs  for  each  hospital  by 
quarter  for  the  last  3  quarters  of  2002  (68 
FR  47987).  We  did  not  propose  to  adjust 
the  medians  for  procedural  APCs  in  the 
manner  that  thev  were  adjusted  for  the 
2003  OPPS.  For  2004  we  did  not  apply 
a  systematic  adjustment  to  all  medians 
that  declined  more  than  a  specified 
percentage  in  comparison  with  the 
medians  for  2003.  Instead,  as  discussed 
previously,  we  adjusted  the  medians  of 
5  APCs  based  on  external  data  where  we 
thought  it  was  necessan.'  and  we  have 
split  some  APCs  where  we  thought 
doing  so  would  result  in  more  accurate 
relative  weights. 

Use  of  External  Data 

Comment:  Some  commenters  opposed 
the  use  of  external  data  on  the  basis  that 
they  believe  that  they  will  result  in 
unfair  imbalances  in  payment.  They 
recognized  that  the  application  of  cost- 
to-charge  ratios  will  not  result  in 
amounts  that  are  equal  to  full 
acquisition  costs  but  they  believe  that  as 
long  as  the  same  standard  methodology 
is  used  across  all  services,  the  relative 
payments  will  be  correct.  They 
indicated  that  in  a  system  of  averaging, 
it  is  not  necessary  or  even  expected  that 
each  item  and  service  will  be  paid  at 
acquisition  cost.  They  encouraged  us  to 
remain  faithful  to  the  averaging  process 
inherent  in  a  prospective  payment 
system  and  not  to  rely  on  external  data. 
Some  commenters  opposed  use  of 
external  data  and  supported  the 
requirement  that  they  be  publicly 
disclosable.  Other  commenters  stated 
that  we  should  use  our  claims  data  to 
set  weights  because  they  accurately 
reflect  the  relative  hospital  costs  of 
providing  outpatient  services.  However, 
these  commenters  were  concerned  with 
how  different  rates  for  some  services  in 
the  2004  proposed  rule  are  from  the 
rates  for  tlie  same  ser\-ices  in  2003. 

Some  commenters  said  that  we 
should  use  external  data  that  are 


proprietary  and  maintain  the 
confidentiality  of  such  data.  Several 
commenters  indicated  that  the  prices  for 
medical  devices  are  often  covered  by 
agreements  that  preclude  the  parties 
from  disclosing  the  price  of  the  device 
and  that  we  should  use  the  data  to  set 
prices,  notwithstanding  that  they  cannot 
be  made  available  for  inspection  by  the 
parties  whose  payments  may  be  reduced 
by  their  use.  Several  commenters  stated 
that  we  used  external  data  that  were 
proprietary'  for  setting  of  2002  weights, 
and  for  some  2003  wights  and  that  we 
should  do  so  again  because  data  from 
manufacturer  price  lists  and  invoices 
more  accurately  reflect  the  costs 
attained  by  applying  the  cost-to-charge 
ratios  for  hospital  departments  to  the 
charges  for  the  devices  to  get  costs  to 
package  into  the  APC  medians.  These 
commenters  stated  that  external  data 
should  be  used  more  widely  than  data 
based  on  the  criteria  that  were  used  for 
the  2003  OPPS  for  the  use  of  external 
data  (that  is.  that  the  device-cost  portion 
of  the  APC  exceeded  80  percent  of  the 
total  APC  cost  for  external  data  to  be 
used).  These  commenters  stated  that 
external  data  should  be  used  for  all 
APCs  that  show  significant  reductions 
since  the  2002  OPPS.  In  particular,  they 
cited  the  APC  Panel  recommendation 
that  outside  data  be  used  to  set  the 
median  cost  for  APC  107. 

Some  commenters  had  specific 
comments  on  the  criteria  we  provided 
for  use  of  external  data.  One  commenter 
stated  that  its  members  did  not  have  and 
could  not  easily  acquire  the  data  that 
would  ensure  that  the  data  represent  a 
diverse  group  of  hospitals  by  location 
and  type  nor  could  they  identify- 
specific  hospitals  that  used  their 
devices.  The  commenter  also  stated  that 
its  members  could  not  provide  the 
information  on  discounts  and  rebates 
against  their  price  lists  that  we 
requested.  The  commenter  indicated 
that  its  members  did  not  want  to 
provide  the  HCPCS  codes  in  which  their 
products  were  used  but  instead,  wanted 
us  to  require  the  typical  applications 
that  they  feel  are  most  appropriate.  The 
commenters  agreed  that  they  could 
provide  the  source  of  the  data.  The 
commenters  stated  that  its  members 
could  not  provide  data  that 
corresponded  with  the  same  period  of 
time  being  used  to  set  the  relative 
weights  for  all  APCs. 

Response:  In  the  proposed  rule,  we 
indicated  that  external  data  should 
cover  services  furnished  during  the  last 
3  quarters  of  2002  (68  FR  47987).  We 
appreciate  that  manufacturers  and 
wholesalers  would  not  want  to  disclose 
negotiated  prices  for  2003  or  2004  for 
competitive  reasons.  However,  we  fail  to 
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understand  how  they  could  be  harmed 
by  publicly  disclosing  prices  that  were 
applicable  in  2002  but  have  now  been 
iibsoiete  for  a  year.  Moreover,  since 
upward  adjustment  of  any  median  cost 
results  in  reduction  of  payments  for  all 
other  items  and  services,  we  believe 
that,  in  a  governmental  payment 
program,  the  parties  whose  pavments 
are  reduced  by  the  use  of  external  data 
should  be  able  to  examine  all  elements 
of  the  payment  system. 

We  do  not  believe  that  widespread 
use  of  external  data  to  set  median  costs 
for  selected  APCs  is  appropriate  in  a 
system  that  relies  on  relativity  to 
establish  payment  amounts.  We  are 
sympathetic  with  the  concerns  of  some 
commenters  that  widespread  use  of 
external  data  will  result  in  payment 
inequities  rather  than  appropriate 
payments  to  hospitals  based  on  the 
relative  weights  of  the  services  they 
furnish.  However,  we  are  also 
concerned  about  circumstances  in 
which  we  are  convinced  that  the 
payment  amounts  that  would  result 
from  the  medians  from  our  data  wilj 
discourage  hospitals  to  provide  access 
to  needed  care.  Therefore,  in  the  case  of 
several  APCs  as  discussed  elsewhere, 
we  used  external  data  to  adjust  the 
medians.  In  general,  however,  we 
continue  to  have  confidence  in  the 
integrity  of  our  claims  data  with  respect 
to  the  procedural  APCs.  For  the  future, 
we  prefer  to  seek  ways  to  refine  the 
methodologies  that  we  apply  to  our  own 
data,  such  as  the  use  of  a  greater 
percentage  of  claims  to  set  the  weights 
for  certain  APCs. 

Comment:  Several  commenters  stated 
that  we  should  work  with  them  to  set 
the  methodology  for  the  2005  medians 
in  view  of  the  absence  of  device  codes 
in  the  2003  data  and  should  pursue  a 
study  of  the  acquisition  costs  of  devices 
in  particular,  so  that  there  will  be  valid 
device  related  data  for  setting  the  2005 
OPPS. 

Response:  We  are  always  interested  in 
hearing  the  proposals  of  outside  parties 
with  regard  to  our  methodologv  for 
setting  OPP.S  weights.  We  recognize  the 
concern  that  the  absence  of  device  codes 
for  2003  claims  may  lead  to  median 
costs  that  fail  to  fully  incorporate  the 
costs  of  the  devices  used  in  the 
tpplicable  APCs  and  we  are  interested 
m  all  ideas  for  preventing  this  problem. 
Our  proposed  methodologv  will  be 
prespntf  d  in  the  proposed'rule  for  the 
2005  OPPS  and  will  be  open  to  public 
comment. 

General  Comments  About  Payment 

Comment:  A  commenter  asked  that 
we  base  the  relative  weights  on  the 
geometric  mean  that  we  use  for 


trimming  the  data.  The  commenter 
indicated  that  the  use  of  the  geometric 
mean  is  the  industry  standard  for  both 
trimming  aberrant  data,  as  we  use  it, 
and  also  for  calculating  relative  weights 
when  costs  are  not  distributed 
symmetrically.  The  commenter  stated 
that  the  use  of  the  geometric  mean  is 
particularly  useful  in  circumstances  that 
mirror  those  of  OPPS:  the  first  years  of 
a  new  system  and  with  low-volume 
high-cost  services.  The  commenter 
noted  that  we  agreed  to  move  forward 
with  analyses  to  look  at  the  use  of  a 
mean  versus  median  cost  for  weight 
setting  in  the  November  1,  2002  final 
rule  published  in  the  Federal  Register, 
but  believes  that  not  much  analysis  is 
needed  Bince  the  use  of  the  geometric 
mean  isan  industry  standard  for  setting 
relative  weights. 

Response:  We  appreciate  the 
thoughtful  comments  on  this  issue  and 
other  suggestions  on  how  we  might 
improve  our  rate  setting  methodology. 
We  will  continue  to  explore  these 
options  in  2004.  Our  efforts  in  200^3 
were  liniited  to  creating  unsealed 
weights  jfrom  the  means  used  for  the 

2003  OHPS  and  comparing  them  to  the 
unsealed  weights  for  medians  for  2003 
OPPS.  Our  preliminary  comparison 
revealed  that  there  would  be  many 
swings  ih  payments.  Hence,  for  the  2004 
OPPS,  We  continued  our  use  of  the 
median  cost. 

In  preparation  for  2005  OPPS,  we 
hope  to  calculate  OPPS  amounts  using 
the  mean  costs,  and  also  mean  and 
median  charges  (to  circumvent  the 
effects  of  cost-to-charge  ratios),  and  the 

2004  OP^S  conversion  factor.  This 
should  Ave  us  a  more  complete  view  of 
the  impict  of  revising  our  methodology 
in  this  wiay. 

Charge  (^ompression  and  Cost  Finding 

ComnKnt:  A  commenter  indicated 
that  the  jise  of  cost  to  charge  ratios  is 
consistent  with  the  concept  of  averaging 
that  underpins  a  prospective  payment 
system  apd  that  the  system  should  not 
seek  to  micro-cost  individual  items  or 
services  but  rather  should  rely  upon  the 
hospital  charging  patterns  irrespective 
of  Medicare  policy  to  base  relativity. 
The  commenter  indicated  that  while 
some  items  have  different  markups  than 
others,  the  use  of  a  standardized 
methodology  to  establish  relative 
weights  for  all  services  should  result  in 
appropriate  relative  payments.  The 
commenter  strongly  objected  to  any 
additional  burdens  that  would  be 
imposed  in  order  to  fine  tune  the  pass- 
through  payment  system  or  weights  at 
the  expense  of  all  other  APC  payments. 
The  commenter  specifically  objected  to 
CMS  ovMTiding  the  claims  data  to  alter 


the  ratio  for  new  technologv  devices 
bf:cause  the  commentf>r  believes  that 
such  adjustments  will  make  the  OPPS 
unduly  administratively  complex  and 
create  unfair  imbalances  in  pavment. 

Other  commenters  opposed  the  use  of 
cost-to-charge  ratios  applied  to  charges 
to  acquire  cost  data.  They  indicated  that 
in  many  cases,  we  had  to  use  overall 
hospital  cost-to-charge  ratios  that  had 
no  relevance  to  the  costs  of  the  services 
being  determined  and  therefore  resulted 
in  invalid  representations  of  median 
costs.  They  also  indicated  that  both  the 
departmental  and  the  hospital  specific 
cost-to-charge  ratios  were  derived  in 
part  from  costs  that  are  commingled 
between  inpatient  and  outpatient 
services  and  therefore  are  not 
necessarily  representative  of  a  ratio  that 
could  be  applied  to  outpatient  services 
alone,  as  we  do.  Some  commenters 
indicated  that  we  ignore  studies  that 
demonstrate  that  charges  are 
compressed,  with  low-cost  services 
being  marked  up  more  than  high-cost 
services,  thus  resulting  in  systematic 
underpayment  of  high-cost  items  and 
diminishing  beneficiarv  access  to  high- 
cost  ser\'ices.  A  commenter  suggested 
that,  for  drugs,  biologicals  and 
radiopharmaceuticals,  we  set  a 
minimum  payment  based  on  the  Federal 
Supply  Schedule  price  plus  a 
percentage  markup  to  ensure  that 
payment  for  drugs,  biologicals.  and 
radiopharmaceuticals  was  sufficient  to 
make  them  available  to  Medicare 
beneficiaries  who  need  them. 

Several  commenters  indicated  that  the 
application  of  hospital  specific  cost-to- 
charge  ratios  at  the  department  level 
w^here  available,  otherwise  at  the 
hospital  level  will  always  result  in 
incorrect  costs  because  hospitals  do  not 
have  a  consistent  markup  for  all  items 
and  services  within  a  department.  They 
indicated  that  hospitals  markup  hnv- 
cost  items  more  than  high-cost  items 
and  that  therefore,  the  application  of  a 
cost-to-charge  ratio,  even  at  the 
department  level,  will  never  result  in 
the  hospital  acquisition  cost  for  an  item. 
They  indicated  that  there  is  no  easy 
adjustment  to  correct  for  charge 
compression  and  they  urge  us  to  explore 
using  external  data,  developing  surveys 
or  doing  studies  to  acquire  hospital  cost 
data  that  can  be  used  in  place  of  the 
median  costs  acquired  from  claims  data. 

Response:  We  recognize  that  the 
application  of  cost-to-charge  ratios  to 
charges  for  individual  items  as  needed 
to  develop  median  costs  for  APCs  is 
imperfect.  However,  the  only  means  at 
our  disposal  for  determinmg  costs  from 
the  charges  on  the  claims  was  to 
calculate  a  cost-to-charge  ratio  using  the 
cost  report  data  that  we  believe  is 
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applicable  to  the  OPD  (for  example, 
excluding  room  and  board).  We 
acknowledge  that  this  system  for 
determining  relative  values  is  imperfect, 
but  we  believe  that  it  continues  to  be 
preferable  to  total  reliance  for  particular 
items  on  external  data  which  could 
inappropriately  inflate  Medicare 
payments  for  those  items  to  the 
detriment  of  general  hospital  services. 
As  indicated  above,  we  hope  to  explore 
use  of  mean  costs,  and  mean  and 
median  charges  in  preparation  for  the 
2005  OPPS  to  determine  if  such  a 
change  would  result  in  better  relative 
weights  and  less  instability  in  OPPS 
payments  for  particular  services  from 
year  to  year.  However  for  2004,  we 
based  relative  weights  on  median  costs 
derived  through  the  application  of  a 
cost-to-charge  ratio  to  the  charges  for  the 
services. 

General  Concerns  About  Decreases 

.    Comment:  We  received  many 
comments  objecting  to  proposed 
decreases  in  the  proposed  payment  rates 
for  specific  services.  These  commenters 
indicated  that  the  service  has  become 
more  expensive  rather  than  less 
expensive  over  the  year,  or  indicated 
that  the  payment  for  the  service 
declined  for  2003  and  should  not 
decline  for  2004.  In  some  cases,  the 
comments  indicated  that  the  payment 
should  remain  at  the  2003  rate  so  that 
hospitals  will  not  consider 
discontinuing  the  service. 

Response:  The  OPPS  is  a  relative 
payment  system  based  upon  the  relative 
median  costs  of  services.  We  calculate 
the  costs  of  ser\'ices  by  applying  a  cost 
to  charge  ratio  to  the  charges  for  the 
services  and  then  packaging  the  costs 
together  for  major  HCPCS  codes.  We 
then  calculate  the  median  of  the  array 
of  costs  across  all  claims  for  HCPCS 
codes  in  an  APC.  There  are  manv  factors 
that  can  affect  whether  the  cost  of 
ser\'ices  rises  or  falls  fi-om  one  year  to 
the  next.  In  general,  for  the  2004  OPPS, 
about  half  the  APC  median  costs 
increased  and  about  half  decreased 
compared  to  the  2003  median  costs.  In 
most  cases,  the  changes  were  modest 
and  such  changes  from  year  to  year  are 
to  be  expected  as  hospitals  find  ways  to 
reduce  costs  for  some  services  and  incur 
higher  costs  for  others.  Because  we  do 
not  expect  the  mix  of  services  furnished 
in  hospitals  to  vary  hugely  from  vear  to 
year  across  the  universe  of  hospitals,  we 
do  not  expect  that  the  changes  in 
relative  costs  to  create  enormous 
impacts  either. 


Disparity  in  Payments  for  Overhead 
Costs  for  the  Same  Service 

Comment:  A  commenter  indicated 
that  OPPS  provides  disparate  payment 
for  the  overhead  costs  associated  with 
services  that  are  furnished  both  in 
physician  offices  and  in  hospital 
outpatient  departments.  As  an  example, 
the  commenter  indicated  that  CMS 
attributes  §25.36  in  physician  practice 
expense  to  CPT  code  99213  (office  or 
outpatient  mid  level  evaluation  and 
management  service  for  an  established 
patient)  but  pays  a  hospital  S54.46  (the 
amount  set  forth  in  the  proposed  rule) 
for  the  overhead  for  the  same  ser\'ice 
and  indicated  that  for  other  ser\'ices  the 
OPPS  payment  is  as  much  as  4  times  the 
amount  paid  to  physicians  for  practice 
expense  for  the  same  ser\'ice.  The 
commenter  asked  that  CMS  establish 
payment  equity  for  the  same  service 
furnished  in  these  respective  settings. 

Response:  The  method  for  calculating 
payment  for  physicians'  practice 
expenses  under  the  Medicare  physician 
fee  schedule  is  established  by  law,  as  is 
the  method  we  use  for  the  outpatient 
setting.  The  application  of  the  different 
methodologies  results  in  different 
payment  amounts  in  the  two  settings. 

Comments  and  responses  on  payment 
amounts  for  specific  APCs  are  included 
in  section  I1.B. 

Source  of  Data  for  Weight  Setting 

Comment:  One  commenter  stated  that 
we  should  conduct  a  study  to  establish 
a  source  for  cost  data  other  than  claims 
data  on  which  to  base  APC  weights. 
Another  commenter  strongly  objected  to 
use  of  survey  data  because  the 
commenter  did  not  believe  that  it  could 
ever  fully  capture  all  hospital  costs  for 
ser\ices  and  that  therefore,  the  sur\'ev 
data  would  be  used  only  for  items  and 
would  have  to  be  integrated  with  claims 
data  for  ser\'ices.  The  commenter  did 
not  believe  that  the  two  could  be 
integrated  in  a  way  that  would  properly 
reflect  the  relative  costs. 

Response:  We  believe  that  relative 
weights  should  generally  be  based  on 
claims  data  because,  notwithstanding 
the  weaknesses,  claims  data  are  the 
most  complete  and  accurate  Source  of 
information  about  all  ser\'ices  furnished 
by  all  providers  paid  under  OPPS.  We 
believe  that  it  would  be  unreasonably 
expensive  to  acquire  survey  data  that 
would  be  representative  of  the  entire 
population  of  Medicare  hospitals  and  all 
OPPS  services  furnished  in  them.  We  do 
not  support  the  idea  of  using  only 
selected  hospitals  and/or  selected 
services  because  we  think  data  from  a 
limited  sur\'ey  would  not  be 
representative  of  the  whole  population 


of  Medicare  hospitals  and  services  and 
would  not  be  accurate  to  reflect  relative 
costs  of  all  services. 

Incomplete  Hospital  Bills 

Comment:  Commenters  indicated  that 
when  OPPS  was  implemented,  hospitals 
no  longer  had  a  payment  incentive  to 
ensure  that  all  charges  were  shown  on 
the  claim  because  there  was  no  longer 
a  direct  relationship  between  the 
amount  of  charges  on  the  claim  and  the 
interim  payment  they  would  receive  for 
services.  Therefore  they  ceased  to 
complete  the  claim  as  fully  as  when  the 
charges  were  directly  related  to  the 
Medicare  interim  payment.  Several 
commenters  indicated  that  in  some 
cases,  hospitals  went  as  far  as  to  remove 
items  from  the  chargemaster  so  that  a 
charge  was  no  longer  created  when  an 
item  or  ser\'ice  was  used,  particularly  if 
the  item  or  service  were  from  a 
department  other  than  the  department 
billing  the  CPT  code.  A  commenter  said 
that  in  many  cases,  hospitals  ceased  to 
bill  all  charges  for  ser\'ices  if  the 
completion  of  the  claim  with  all  charges 
would  delay  the  submission  of  the  claim 
to  Medicare  and  therefore  delay  the 
Medicare  payment  to  the  hospital. 
Commenters  indicated  that  hospitals 
did  this  particularly  for  services  like 
brachytherapy  in  which  the  services 
were  furnished  from  multiple 
departments  of  the  hospital  and  the 
claim  could  be  delayed  significantly  to 
accumulate  all  charges.  Commenters 
indicated  that  the  absence  of  all  charges 
for  ser\'ices  could  result  in  poor  data 
and  instability  in  median  costs  from 
year  to  year,  particularly  when  we  use 
only  single  procedure  claims. 

Response:  We  encourage  hospitals  to 
report  all  charges  for  all  services  on 
claims  for  Medicare  payment  so  that  the 
data  on  which  relative  weights  are  set 
will  fully  reflect  the  relative  costs  of  all 
services.  However,  where  all  charges  are 
not  included  on  the  claim  but  the  costs 
exist  in  the  cost  centers,  the  cost-to- 
charge  ratios  vvould  increase  and,  to 
some  extent,  offset  the  effect  of  the 
absence  of  charges.  Hence,  while  we 
would  prefer  that  hospitals  bill  all 
charges  for  the  ser\-ices  they  furnish, 
where  they  do  not  do  so.  it  does  not 
necessarily  mean  that  the  costs  derived 
from  applying  the  hospital's  cost-to- 
charge  ratio  to  charges  would  result  in 
improper  relative  weights  for  the 
services. 

C.  Discussion  of  Relative  Weights  for 
Specific  Procedural  APCs 

New  APC  for  Antepartum  Care 

We  proposed  rule  to  split  APC  0199, 
Obstetrical  Care  Service,  into  two  APCs. 
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For  this  final  rule,  new  APC  0700, 
Antopartum  Care  Service,  was  created 
rind  59412  (external  cephalic  version) 
was  assigned  to  it.  The  two  remaining 
HCPCS  code  59409  {vaginal  delivery 
only)  and  59612  (vaginal  delivery  only, 
after  previous  cesarean  deliverv)  w  ill 
remain  in  APC  0199.  Obstetrical  Care 
Service.  We  received  no  comments 
about  this  APC  and  will  finalize  our 
proposal. 

Implantation  of  Neurostimulators  and 
Implantation  of  iXeurostimuIator  Leads 
lAPCs  0222  and  225) 

Comment:  Commenters  encouraged  us 
to  use  a  "dampening"  approach  to 
increase  the  median  costs  for  these 
APCs  and  to  use  external  data  to  set  the 
payment  weights  for  APCs  0222  and 
0225.  Commenters  indicated  that  the 
proposed  payment  amounts  do  not 
cover  the  cost  of  the  aevice.  much  less 
the  hospital  services  to  furnish  it. 
Commenters  indicated  that  our  policy  of 
calculating  median  weights  based  on 
single  claims  or  pseudo  single  claims 
disadvantages  these  services  by 
resulting  in  the  use  of  only  the  simplest 
and  lowest  cost  services.  A  commenter 
indicated  that  these  services  have  had 
relative  weights  that  were  too  low  since 
the  inception  of  OPPS  and  that  the 
cumulative  effect  of  multiple  years  of 
payment  reductions  will  cause  hospitals 
to  cease  to  provide  these  services  to 
Medicare  beneficiaries.  A  commenter 
suggested  that  we  split  these  APCs  to 
reflect  the  different  resources  used  in 
implanting  one  device  versus  another 
device  in  the  same  APC.  A  commenter 
also  asked  that  we  establish  a  separate 
APC  for  the  Neurocybernetic  Prosthesis 
System. 

Response:  We  also  are  concerned  that 
the  median  costs  for  these  APCs  appear 
to  be  so  low  relative  to  other  OPPS 
median  costs.  Both  of  these  APCs  are 
ones  for  which  we  require  that  selected 
C  codes  be  on  the  claims  that  are  used 
in  calculation  of  the  median  to  increase 
the  likelihood  that  we  are  using 
correctly  coded  claims  for  these 
services.  We  recognize  that  the  need  to 
use  single  procedure  claims  and  the 
need  to  further  select  claims  that  appear 
to  be  correctly  coded  reduce  the  number 
of  claims  used  in  median  calculation. 
However,  if  we  did  not  require  that 
selected  C  codes  were  on  the  claims 
used,  the  median  co.sts  would  be  even 
Inupr  than  those  calculated.  Hence, 
using  mure  single  procedure  claims 
would,  in  this  case,  result  in  even  lowep 
median  costs. 

For  2004,  we  have  made  changes  to 
both  of  these  APCs.  In  the  case  of  APC 
0222.  we  removed  HCPCS  code  61885 
from  APC  0222  and  we  placed  it  in  its 


own  A?C  0039  because  the  APC  Panel 
recomnjended  that  its  status  indicator 
be  chaiiged  from  a  "T"  to  an  "S"  in 
order  td  not  apply  the  multiple 
proced)ire  reduction  when  two  devices 
are  implanted,  as  is  often  the  case. 
Moreovfer.  for  both  APC  0222  and  APC 
0039,  v^^  accepted  external  data  for  the 
device  iost  and  used  one  part  external 
data  ani  one  part  claims  data  for  the 
device  ft ortion  of  the  APCs  median  cost 
to  whicji  we  added  the  nondevice 
portion  tof  the  median  cost.  This 
increasad  the  median  cost  for  APC  0222 
from  a  9nal  data  median  of  $11,050.90 
to  an  adjusted  median  cost  of 
Si 3, 383179.  This  increased  the  median 
cost  for  APC  0039  ft-om  a  final  data 
median  cost  of  510,741.66  to  an 
adjusted  median  cost  of  $13,555.80.  We 
believe  that  this  more  accurately  reflects 
the  relative  cost  of  these  services  to 
other  O^PS  services. 

In  theicase  of  APC  0225,  we  split  the 
APC  into  two  APCs,  (APC  0225)  and 
(APC  00140).  APC  0225  contains  CPT 
codes  63655, 64553, 64573,  64580  and 
64577  and  for  this  final  rule,  has  a 
median  cost  of  Si  1.873. 72.  APC  0040 
contains  CPT  codes  64560.  64555. 
63650.  Q4561.  64575, 64581. and  64565 
and,  for  this  final  rule,  has  a  median 
cost  of  SG .002.98.  Both  APCs  have  a 
status  injdicator  "S"  (to  which  multiple 
procedure  discounts  do  not  apply). 

We  b(4ieve  that  these  changes  "will 
result  in  more  appropriate  relative 
weights  for  these  services  in  relation  to 
other  OpPS  services. 

Bracliytherapy  Issues 

High  Dose  Rate  Brachvtherapv  I  APC 
0313) 

Comnient:  Commenters  objected  to 
the  proposed  payment  anrounts  for  this 
APC  an4  indicated  that  the  costs  of  the 
procedufe  could  not  be  fully  included 
in  it.  Commenters  indicated  that  they 
did  not  believe  that  hospitals  were 
billing  far  both  the  needles  and  the 
catheters.  These  commenters 
recommended  that  we  use  only  claims 
that  contain  the  primary  procedure 
code,  the  HDR  Iridium  source  code,  and 
codes  foB  catheters  and  needles.  A 
commenter  indicated  that  the  direct 
costs  for  Ihe  practice  expense  in 
physiciaa  offices  for  the  codes  in  this 
APC  aveiage  Si. 130.16  and  that  it  is 
inconceivable  to  the  commenter  that 
hospital  costs  could  be  any  less.  The 
commenter  believes  that  the  faulty  data 
are  attributable  to  hospital  billing  errors 
and  urged  us  to  educate  hospitals 
regarding  how  to  bill  the  service 
properly.  A  commenter  asked  us  to 
issue  a  program  instruction  requiring 
hospitals  to  report  both  the  cost  of  the 


HDR  source  and  the  needles  or  catheters 
needed  tn  administer  the  treatment  by 
date  of  service  to  facilitate  setting  of  a 
correct  median  cost.  The  commenter  is 
concerned  that  the  actual  cost  of 
brachythfirapy  needles  and  catheters  has 
not  been  captured  and  is  not 
incorporated  into  any  of  the  related 
APCs.  Commenters  also  indicated  that 
the  discussion  of  the  APC  in  the  August 
12,  2003  proposed  rule  was  confusing 
and  did  not  fit  the  services  furnished  in 
this  APC. 

Response:  Upon  receipt  of  comments 
and  after  listening  to  the  concerns  of 
outside  groups  durinsj  the  comment 
period,  we  explored  the  circumstances 
surrounding  the  development  of  the 
median  cost  for  the  .-\PC  that  resulted  in 
the  weights  and  payments  in  the  August 
12,  2003  proposed  rule.  We  found  that, 
while  the  APC  was  on  the  list  of  APCs 
for  which  claims  were  required  to  ~ 
contain  C  codes  and  although  the 
criteria  required  that  there  be  both  a 
brachytherapy  source  (C1717)  and  either 
needles  (Cl7i5)  or  catheters  (C1728),  no 
claims  that  met  all  of  those  criteria  were 
found  amtmg  the  single  procedure 
claims  for  that  APC.  Therefore,  the 
system  defaulted  to  using  all  single 
procedure  claims,  for  which  there  were 
no  sources  or  needles/catheters  on  the 
claim.  Hence.  APC  0313  was 
erroneously  included  in  Table  7  as  an 
APC  for  which  C  codes  were  required. 
Moreover,  our  discussion  of  the  median 
for  the  APC  was  in  error  to  sav  that 
there  had  been  sources  packaged  into 
the  payment  for  2002  and  that  this 
accounted  for  the  reduition  in  proposed 
payment  for  2003. 

For  the  final  rule,  we  acquired  more 
single  procedure  claims  but  again,  none 
of  the  single  procedure  claims  contained 
both  sources  and  needles  or  catheters. 
We  then  revised  our  criteria  to  require 
only  that  the  claims  must  contain 
sources  (C1717).  This  gave  us  27  single 
procedure  claims  that  we  used  to 
acquire  a  median  cost  of  S936.52.  a 
significant  increase  over  the  median  for 
all  claims  of  8795.83. 

In  the  course  of  discussions  regarding 
this  APC,  some  parties  suggested  that 
we  ignore  other  procedure  codes,  such 
as  dosimetry  codes,  that  are  typically 
found  on  claims  for  these  services 
because  the  commenters  believe  that  no 
charges  billed  under  packaged  revenue 
codes  or  packaged  HCPCS  should  be 
allocated  to  those  other  procedures.  We 
plan  to  explore  the  expansion  of  the 
codes  we  ignore  for  selection  of  single 
procedure  claims  for  the  2005  OPPS. 
However,  we  did  not  believe  we  had 
sufficient  information  or  data  to  make 
such  a  change  for  the  final  rule  for  2004. 
We  again  note  that  it  is  important  for 
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hospitals  to  include  charges  for  all 
services  they  furnish  on  the  claim  so 
that  we  can  better  ensure  that  the 
relative  weights  are  based  nn  the  most 
accurate  data  possible. 

Low  Dose  Rate  Brach\'therapy  (APCs 
312  and  651} 

Comment:  We  received  several 
comments  regarding  payment  for  low 
dose,  non-prostate  brachvtherapv  (APCs 
312  and  631).  Commenters  cited  the 
proposed  reduction  in  pavment  for  APC 
0312  and  expressed  concern  that  our 
methodology  that  excludes  a  number  of 
multiple  procedure  bills  results  in  our 
use  of  data  from  atvpical  encounters 
such  as  those  in  small  centers  with 
minima]  technological  complexity  and 
inappropriate  costs  and  charges. 
Commenters  indicated  that  typically 
other  services  would  be  furnished  on 
the  same  day  and  that  the  presence  of 
these  services  on  the  claim  would  likely 
result  in  the  claim  not  being  used. 
Commenters  indicated  that  the 
resources  used  for  the  services  in  these 
APCs  are  highly  variable  depending  on 
the  part  of  the  body  being  treated  and 
the  nature  of  the  equipment  involved. 
They  indicated  that  some  hospitals 
ceased  billing  charges  for  all  of  the 
services  furnished  when  OPPS  was 
implemented  because  showing  the 
charges  on  the  claim  would  no  longer 
result  in  more  payment  but  showing  all 
charges  on  the  claim  was  costly, 
burdensome,  and  slowed  billing. 
Commenters  indicated  that  we  should 
educate  providers  in  the  correct  way  to 
bill  for  the  catheters,  needles,  and 
sources  used  for  this  service  and  that  in 
the  absence  of  acceptable  median  costs, 
we  should  adjust  the  medians  to  result 
in  reasonable  payments  for  the  service. 
Commenters  indicated  that  we  should 
select  only  claims  that  contain  device 
costs  and  ignore  claims  that  do  not 
contain  such  costs,  setting  the  median 
cost  on  the  subset  of  selected  claims. 

Response:  We  used  the  medians  from 
our  final  data  to  set  the  relative  weights 
on  which  the  payments  will  be  based  for 
2004.  We  were  not  con\inced  bv 
comments  that  the  data  did  not  reflect 
a  median  cost  that  was  appropriate 
relative  to  the  costs  of  other  OPPS 
services.  We  recognize  that  our 
methodology  excludes  a  large  number  of 
claims  because  there  were  multiple 
procedures  on  the  claim  and  as  we 
indicated  in  the  discussion  of  multiple 
procedure  claims,  we  are  continuing  to 
work  on  ways  to  use  more  claims  data. 
We  will  closelv  examine  expanding  the 
list  of  CPT  and  HCPCS  codes  that  could 
be  ignored  to  create  pseudo  single 
claims  for  use  in  calculating  median 
costs  to  set  relative  weights.  For  future 


years,  we  will  consider  whether  to 
impose  criteria  for  correctly  coded 
claims,  such  as  requiring  that  the  claims 
contain  either  any  C  code  or  specified 
C  codes  for  brachvtherapv  sources  and 
needles  or  catheters  that  are  necessarv 
to  insert  the  sources.  We  were  notable 
to  do  this  for  the  2004  OPPS.  For  the 
2005  OPPS,  we  will  use  the  claims  data 
from  2003.  for  which  there  is  no  coding 
of  brachytherapy  needles  or  catheters, 
although  there  is  coding  of  sources  that 
can  be  used  to  select  correctly  coded 
claims. 

As  we  previously  indicated,  for  the 
2004  OPPS.  we  will  pay  for  prostate 
brach\-therapy  using  the  CPT  codes  and 
the  HCPCS  codes  for  brachytherapy 
sources  used.  We  expect  that  the 
majority  of  the  CPT  codes  billed  will  be 
77778  (APC  0651)  and  55859  (APC 
0163)  and  that  the  HCPCS  codes  billed 
will  be  C1718  (brachytherapy  source. 
iodine  125)  or  C1720  (brachy  source, 
palladium  103).  When  we  calculate  the 
total  median  cost  on  which  the  payment 
to  the  hospital  for  the  services  involved 
in  prostate  brachytherapy  will  be  based, 
we  determine  that  paying  under  APC 
0651  and  APC  0163  with  separate 
payment  for  the  sources  (APC  1718  or 
APC  1720)  will  result  in  more  payment 
than  would  be  the  case  under  the 
packaged  payment  we  proposed.  For 
example,  if  we  assume  that  100  sources 
are  implanted  during  a  prostate 
brachvlherapy  procedure,  we  would 
expect  the  hospital  to  bill  7777%,  55859, 
and  100  units  of  either  C1718  orCl720. 
The  sum  of  the  applicable  medians  will 
be  S6.486.54  if  using  iodine  sources  and 
$7,261.54  if  using  palladium  sources. 
This  is  a  considerable  increase  over  the 
payments  in  2003,  which  were 
$5,154.34  with  iodine  sources  and 
$5,998.24  with  palladium  sources.  We 
believe  that  this  circumstance  will  be 
the  predominant  use  of  APC  0651  and 
that  the  total  median  for  the  service  will 
result  in  appropriate  relative  weights  on 
which  to  set  the  payments. 

APC  0312  was  billed  just  over  850 
times  for  the  9  months  of  data  used  in 
the  final  rule.  Of  the  five  CPT  codes  in 
this  APC.  four  have  median  costs  for  the 
CPT  code  of  less  than  $400  and  one 
code.  7777%,  Interstitial  radiation  source 
application,  simple  has  a  median  of 
$2,218.18.  However,  that  code  does  not 
meet  the  test  of  being  significant,  which 
we  define  as  having  a  frequency  greater 
than  1 ,000  or  a  frequency  lower  than  99 
and  a  percentage  of  larger  than  or  equal 
to  2  percent.  Therefore,  we  have  not 
moved  it  from  the  APC. 


Separate  Payment  for  AH  Brachytherapy 
Sources 

Comment:  Commenters  indicated  that 
we  should  provide  separate  payment  for 
all  brachvlherapy  sources  but  that  the 
current  payment  structure  and  amounts 
are  inadequate.  Commenters  indicated 
that  we  should  create  two  new 
permanent  separate  brach\^erapy 
source  APCs  for  high  activity  iodine  125 
and  high  activity  palladium  103  sources 
that  should  be  paid  on  a  per  source,  per 
patient  basis  in  addition  to  the 
procedure  code.  Commenters  indicated 
that  the  proposed  rates  for  iodine  125 
and  palladium  103  sources  do  not 
capture  the  costs  of  loose  low  dose 
seeds,  much  less  the  costs  of  high 
activity  sources,  which  typically  cost  in 
excess  of  $150  per  source. 

Response:  For  2004.  we  will  pay 
separately  for  implantable 
brachytherapy  sources  based  on  the 
median  costs  from  our  claims  data.  We 
were  not  convinced  by  comments  that 
the  relative  weights  that  will  result  from 
these  median  costs  are  inappropriate. 

Prostate  Brachytherapy 

Comment:  Commenters  indicated  that 
the  creation  of  the  new  G  codes  (G0256 
and  G0261)  for  prostate  brachytherapy 
imposes  an  unneeded  burden  on 
hospitals  and  that  it  conflict  with  the 
reporting  of  the  ser\'ice  by  other  payers. 
Additionally,  commenters  stated  that 
the  use  of  the  codes  will  preclude  us 
from  capturing  the  costs  of  the  service 
in  the  future.  The  commenters 
encouraged  us  to  eliminate  the  G  codes 
and  pay  using  the  CPT  codes  for  the 
procedures  and  the  HCPCS  codes  for  the 
sources  on  a  per  source,  per  case  basis. 
They  indicated  that  this  would  allow  us 
to  capture  the  true  costs  of  the 
procedures  to  set  rates  in  the  future  and 
that  this  approach  is  consistent  with  the 
APC  Panel  recommendation  to  us.  A 
commenter  requested  that  we  eliminate 
APC  0649  (Prostate  Brach\-therapv 
Palladium  Seeds)  and  APC  0684  ' 
(Prostate  Brachx-therapy  Iodine  Seeds) 
and  reinstate  the  previous  policy  that 
allowed  hospitals  to  bill  the  prostate 
brachytherapy  procedures  with  two 
separate  APCs;  one  for  urology  CPT 
code  55859  and  one  for  the  radiation 
oncology  CPT  code  77778.  The 
commenter  stated  that  this  elimination 
would  be  consistent  with  our  decision 
to  pay  for  the  sources  on  an  individual 
basis.  The  commenter  believed  that 
creation  of  the  G  codes  has  caused 
unnecessary  confusion  for  hospitals. 
The  procedure  is  now  described  with  a 
single  G  code:  however,  only  one 
revenue  center  can  be  selected,  causing 
confusion  since  these  APCs  have  both  a 
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urt)l()gy  CPT  code  as  well  as  a  radiation 
Diicologv  CPT  code.  The  commenter 
requested  that  we  eliminate  these  two 
APr  groups  and  institute  a  system  that 
would  allow  the  two  procedures  to  be 
reported  in  separate  APC  groups. 

Rpsponsp:  We  agree  and  have  deleted 
the  alphanumeric  HCPCS  codes  for 
()ackaged  prostate  brachytherapy  and 
will  [>av  using  CPT  codes  for  the 
procedures  and  the  HCPCS  codes  for  the 
sour(  es  We  have  deleted  the  G  codes 
(GU25h  and  G0261)  and  APCs  0649  and 
0684;  and  for  2004.  we  will  pay  prostate 
brachytherapy  procedures  under  APCs 
0163  and  0651.  Brachytherapy  sources 
used  for  prostate  brachytherapy  will  be 
paid  on  a  per  source  basis  using  APCs 
1718  (iodine)  and  1720  (palladium). 

Cryoablation  of  the  Prostate  (APC  06741 

Comment:  Commenters  indicated  that 
the  proposed  payment  was  too  low  to 
pay  for  both  the  hospital  services  and 
the  cost  of  the  probes  used  in  the 
procedure.  They  indicated  that  92 
percent  of  the  procedures  use  6  or  more 
probes  (64  percent  use  6  probes  and  28 
perc(!nt  use  more  than  6  probes).  They 
indicated  that  a  kit  of  6  probes  costs 
S5.000  and  asked  that  we  set  a  payment 
amount  no  less  than  the  minimum  cost 
a  hospital  incurs  to  provide  the  service, 
which  they  stated  is  S6.750. 
Commenters  indicated  that  charges  for 
this  new  technology  were  not  properly 
reported  by  hospitals  and  that  therefore 
the  data  do  not  properly  reflect  the  costs 
of  the  service. 

Response:  We  recognize  that  with  the 
device  being  paid  as  a  pass-tbrough  for 
the  first  time  effective  April  h  2001,  it 
is  likely  that  there  are  irregularities  in 
the  claims  data  regarding  the  number  of 
units  of  the  device  that  have  probably 
led  to  a  median  cost  that  is  not 
representative  of  the  relative  cost  of  the 
procedure  with  the  device  packaged. 
Therefore,  for  2004.  we  used  one  part  of 
the  acquisition  cost  of  6  probes  ($5,000 
for  6  probes  which  are  used  in  64 
percent  of  the  procedures)  and  one  part 
of  the  device  cost  from  our  claims  data 
to  create  an  adjusted  device  cost  median 
to  which  we  added  the  nondevice  cost 
from  our  claims  data  to  acquire  an 
adjusted  median  of  $6,915.08  on  which 
we  based  the  relative  weight  for  the 
2004  QPPS.  This  compares  favorably  to 
the  median  of  $5,925.41  on  which  the 
August  12.  2003  proposed  rule  was 
based  and  also  compares  favorably  to 
the  final  rule  data  median  of  $6,283.49 
on  which  the  payment  weights  would 
have  been  based  had  we  not  used 
external  data  to  adjust  the  device 
portion  of  the  median. 


Payment  for  Cesium-131 

A  new  brachytherapy  source,  Cesium- 
131,  came  to  our  attention  during  the 
latter  part  of  this  year,  through  the  pass- 
through  device  application  process.  We 
reached  a  decision  on  this  application 
after  publication  of  the  August  12,  2003 
proposed  rule.  We  determined  that  this 
source  did  not  meet  our  criteria  for 
creation  of  a  new  pass-through  category 
for  devices.  However,  we  believe  that 
separata  payment  for  a  substantially 
equivalent  new  brachytherapy  source  is 
warranted,  since  we  pay  separately  for 
other  sources.  The  indications  presented 
to  us  foi;  Cesium-131  were  substantially 
the  same  as  those  for  Palladium-103  and 
Iodine- 125.  As  such,  the  reasons  for 
separate  payment  of  brachytherapy 
sources,  for  example,  variation  in  the 
number  of  seeds  or  other  source  forms 
make  pai:kaging  into  a  clinical  APC  an 
undesirable  option.  Therefore!  we  have 
decided  to  create  a  separate  APC  so  that 
the  costs  of  this  new  source  may  be 
tracked  like  those  of  other 
brachytl^erapy  sources.  The  payment 
rate  for  ijiis  source  is  $44.67  per  seed. 
This  payment  rate  is  close  to  the 
reported;  price  of  the  Cesium-131  seed 
and  equal  to  our  payment  rate  based  on 
claims  fOr  Palladium-103.  a  source  that 
is  used  fjjr  similar  clinical  indications. 

Cardiopvlmonary  Resuscitation 

Comment:  A  commenter  indicated 
that  a  28;  percent  drop  in  payment  for 
this  service  is  unwarranted  because  of 
the  number  of  people  and  the  level  of 
training  needed  when  this  service  is 
furnished. 

Response:  We  were  not  convinced 
that  the  jelative  weight  that  would 
result  from  the  use  of  the  median  cost 
for  this  APC  would  be  inappropriate  in 
rBlation  to  other  OPPS  services. 
Therefore,  we  will  use  the  median  cost 
from  the  final  rule  data  to  set  the  weight 
for  this  APC. 

Computer  Aided  Detection  for 
Diagnostic  Mammography 

Comment:  A  commenter  expressed 
concern  about  our  proposal  to  reassign 
Computer-Aided  Detection  for 
Diagnostic  Mammography  from  a  New 
Technology  APC  to  APC  0410.  The 
commenter  stated  that  the  proposed 
reassignment  is  premature  and  would 
result  in  a  reduced  payment  rate  that 
would  be  approximately  half  of  the 
payment  rate  for  the  technical 
component  of  procedures  performed  in 
other  settings.  The  commenter 
recommended  that  we  retain  this 
procedure  in  New  Technology  APC 
1501  until  we  have  greater  claims 
experience. 


Response:  The  alphanumeric  HCPCS 
code  for  this  service  {G0236)  is  being 
replaced  by  a  CPT  code  for  the  same 
service  for  2004  (CPT  code  76082).  We 
found  over  43.000  claims  for  this  service 
in  the  2002  data  on  w  hich  we  are  basing 
the  2004  relative  weights.  We  believe 
that  this  volume  of  services  is  sufficient 
to  justify  setting  a  relative  weight  based 
on  cost  information  rather  than  keeping 
the  service  in  a  new  technology  APC. 
Moreover,  the  practice  expense  portion 
of  payment  for  this  service  is  not 
relevant  to  the  setting  of  relative  weights 
for  OPPS  services,  in  which  the 
relativity  is  established  within  the 
context  of  services  paid  under  OPPS 
and  not  with  regard  to  the  practice 
expense  for  services  under  the  Medicare 
physician  fee  schedule. 

Orthopedic  Fracture  Fixation 
Procedures 

Comment:  Commenters  stated  that 
APCs  0043.  0046,  0047.  0048.  0049,  and 
0050  are  not  clinically  similar  and  they 
violate  the  2  times  rule.  They  asked  that 
we  separate  out  the  more  costly 
procedures  that  involve  fracture  fixation 
devices  because  they  involve  additional 
time,  resources,  and  significant  costs  of 
fixation  devices.  They  recommended 
that  we  either  create  two  new  APCs 
with  corresponding  HCPCS  codes  for 
upper  (at  a  payment  of  approximately 
$2,000)  and  lower  fracture  fixation 
devices  (at  a  payment  of  approximately 
$3,000)  or  create  two  code  modifiers  (for 
upper  and  lower  fixation  devices)  and 
multiple  new  APCs. 

Response:  For  the  2004  OPPS. 
services  that  require  an  external  fixation 
device  will  continue  to  be  paid  in  APCs 
that  also  provide  payment  for  fractures 
that  do  not  require  external  fixation 
devices.  While  we  are  sympathetic  to 
the  commenters'  concerns,  we  are  not 
able  to  identify  CPT  codes  that  always 
require  use  of  an  external  fixation 
device  or  the  extent  to  which  such 
devices  are  required  for  other  codes.  Nor 
did  the  information  we  received  from 
the  commenters  provide  a  convincing 
breakdown  of  the  differences  in  costs  for 
procedures  using  external  fixation 
devices.  To  create  new  APCs  or  new 
APC  relative  weights  to  provide 
additional  payment  for  external  fixation 
devices  where  such  APCs  would  also 
contain  procedures  that  do  not  routinely 
require  use  of  an  external  fixation 
device,  would  result  in  overpayment  of 
those  procedures.  Moreover,  since  most 
services  in  these  APCs  do  not  require  an 
external  fixation  device,  it  may  be 
appropriate  to  continue  to  pay  for  them 
in  these  APCs  to  encourage  hospitals  to 
u,se  them  only  when  required. 
Furthermore,  we  would  be  reluctant  to 


Federal  Register 'Vol  68.  No.  216'Fridav.  November  ~.  2003    Rul 


lies 


inu 


Regulations 


63429 


impose  an  additional  burden  on 
hospitals  by  establishing  "G"  codes  or 
modifiers  to  use  in  reporting  procedures 
with  or  without  external  fixation 
devices.  However,  as  we  state 
elsewhere,  we  would  support  interested 
specialty  societies'  decisions  to  request 
the  CPT  to  consider  this  coding  issue. 

APC  0680  Reveal  ILR 

Comment:  A  commenter  indicated 
that  the  proposed  payment  rate  is  about 
95  percent  of  the  hospital  acquisition 
cost  of  the  device,  leaving  the  hospital 
at  an  immediate  loss  if  it  implants  this 
device.  The  commenter  indicated  that  it 
is  the  only  manufacturer  of  the  device 
and  therefore  the  only  source  of 
acquisition  cost  for  the  device.  They 
indicated  that  in  2002,  the  cost  was 
S3, 495  and  recommended  that  we  re- 
evaluate and  re-price  the  APC  to 
provide  sufficient  payment  that 
beneficiarie'i  will  have  access  to  the 
device  when  needed.  They  indicated 
that  the  predominant  site  of  service  is  in 
the  hospital  outpatient  department  and 
that  if  payment  is  below  hospital  cost, 
beneficiary  access  will  eventually  be 
limited. 

Response:  The  final  rule  data  for  APC 
0680  reveals  a  median  cost  of  S3. 691. 15 
for  this  APC.  on  which  the  relative 
weights  for  2004  are  based.  We  were  not 
convinced  by  comments  that  this 
median  cost  would  result  in  a  relative 
weight  that  would  be  inappropriate 
relative  to  the  payments  for  other 
services  under  OPPS. 

Fractional  Flow  Resen'e  (FFRj 

Comment:  A  commenter  indicated 
that  fractional  flow  reser\'e  (CPT  codes 

93571,  Intravascular  doppler  velocity 
and/or  pressure  derived  coronary  flow 
reserve  measurement  *   *   *  during 
coronary  angiography,  initial  vessel  and 

93572.  each  additional  vessel)  should  be 
paid  separately  in  addition  to  the 
procedure  with  which  they  are 
performed,  rather  than  being  packaged 
into  the  payment  for  the  primary 
procedure.  The  commenter  indicated 
that  FFR  should  be  paid  separately 
because  it  is  an  expensive  service  with 
higher  device  and  equipment  costs  and 
takes  more  time  and  staff  than  if  it  is  not 
used.  They  also  indicated  that  we  pay 
separately  for  intravascular  ultrasound 
(IVUS)  which  is  also  deployed  via 
guidewires.  They  stated  that  the 
principal  difference  is  that  IVUS 
describes  the  anatomy  of  the  vessels 
while  FFR  describes  the  blood  flow 
through  the  vessels.  They  indicated  that 
it  is  inequitable  to  treat  them  differently. 
Payment  for  IVUS  but  not  FFR  creates 
inappropriate  financial  incentives  for 


hospitals  in  determining  which 
procedures  to  provide. 

Response:  Currently,  where  FFR  is 
provided,  the  costs  for  it  are  packaged 
with  the  principal  ser\ice  to  which  FFR 
is  an  addition,  which  we  expect  to  be 
coronary  angiography.  If  we  were  to  pay 
separately  for  this  service,  we  would 
need  to  remove  the  costs  for  this  service 
from  the  cost  for  ser\ices  with  which  it 
was  packaged  (that  is,  coronary 
arteriography),  which  would  reduce  the 
medians  on  which  the  payments  for 
those  ser\'ices  are  based.  This  would 
reduce  the  median  and  therefore  the 
payment  for  coronary  angiography.  We 
are  concerned  with  the  circumstances 
under  which  this  service  would  be 
appropriately  paid  under  Medicare  and 
will  consider  development  of  a  national 
coverage  decision  regarding  when  it  is 
medically  necessary  to  treat  illness  or 
injury.  After  such  a  coverage  decision  is 
made,  we  will  reconsider  whether  it  is 
appropriate  to  pay  separately  for  the 
ser\'ice. 

Cataract  Surgerv  With  lOL  Implantation 
(APC  0246) 

Comment:  A  manufacturer  of 
intraocular  lenses  was  concerned  that 
on  claims  for  the  procedures  in  APC 
246.  the  median  charge  of  claims  for 
which  no  charge  is  reported  using 
revenue  code  276  (Intraocular  lens)  is 
one-third  lower  than  the  median  charge 
of  claims  where  a  charge  is  reported 
using  revenue  code  276.  The  commenter 
believes  that  when  charges  are  not  listed 
in  revenue  center  0276.  they  are  omitted 
from  the  claim  altogether,  rather  than 
being  placed  in  a  different  revenue 
center.  The  commenter  recommended 
that  we  adopt  a  policy  of  using  only 
claims  for  APC  0246  that  report  charges 
for  revenue  code  276.  which  would  be 
consistent  with  our  proposal  to 
calculate  relative  weights  for  certain 
device-related  APCs  using  only  claims 
that  included  a  separate  and  correctly 
coded  charge  for  a  device. 

Response:  For  the  2004  OPPS. 
payment  for  cataract  surgery  with  lOL 
insertion  is  based  on  the  median  cost  for 
the  procedure  from  the  final  data.  A 
review  of  the  2002  claims  for 
procedures  in  APC  246.  which  includes 
CPT  code  66984.  one  of  the  highest 
volume  outpatient  surgical  procedures 
paid  under  the  OPPS.  indicates  that  the 
vast  majority  are  billed  with  revenue 
code  276.  Long-standing  instructions 
require  hospitals  to  report  the  lOL 
charge  under  revenue  code  276  when 
billing  for  a  procedure  in  APC  246. 

In  our  implementing  instructions  for 
the  2004  OPPS  update,  we  will  remind 
hospitals  and  the  contractors  who 
process  OPPS  claims  that,  in  order  to 


receive  payment  for  a  procedure  in  APC 
246.  hospitals  are  required  to  report  the 
associated  lOL  charge  under  revenue 
code  276.  We  will  also  consider  for  the 
2005  OPPS  update  the  commenter's 
recommendation  that  we  use  only 
claims  with  revenue  code  276  to 
recalibrate  the  relative  payment  weight 
for  APC  246.  Our  data  are  extremely 
robust  for  this  APC  (with  a  frequency  of 
nearly  520.000).  and  they  indicate  that 
the  preponderance  of  the  claims  used  to 
establish  the  2004  median  does  include 
revenue  code  276. 

Transcatheter  Placement  of 
Intracoronary  Dnig-Eluting  Stent 
Procedures  (APC  0656) 

Comment:  One  commenter  supported 
our  recognition  of  the  new  drug-eluting 
stent  technolog}'  through  the  creation  of 
two  "G"  codes  '(G0290  and  G0291)  and 
their  placement  in  new  .APC  0656. 
However,  the  commenter  questioned 
how  we  calculated  the  proposed 
payment  rate  for  2004.  The  commenter 
stated  that  some  patients  classically 
considered  at  higher  risk  for 
percutaneous  interv^entions,  including 
diabetics  and  patients  with  multi-vessel 
disease,  are  being  referred  for  drug- 
eluting  stent  procedures.  The 
commenter  stated  that  the  clinical 
disposition  of  these  patients  makes 
them  more  complex  and  more  resource- 
intensive  than  the  average  patient.  The 
commenter  further  noted  that,  while  the 
reporting  of  a  second  main  coronar\' 
vessel  procedure  would  result  in  a 
second,  reduced  APC  payment,  that  our 
payment  for  the  single  vessel  should  be 
based  on  an  average  of  1.7  stents  per 
vessel.  Finally,  the  commenter 
recommended  that  we  add  APC  0656  to 
the  list  of  APCs  for  which  a  device  was 
required  to  be  on  the  claim  for  weight 
setting. 

Response:  For  the  2004  OPPS,  we  will 
continue  to  ba.se  the  payment  for 
transcatheter  placement  of  intracoronary 
drug  eluting  stents  on  the  median  for 
APC  0104.  transcatheter  placement  of 
intracoronarv'  stents.  We  increased  the 
median  for  APC  0104  ($4,765.05)  by 
Si, 200  to  acquire  the  median  we  used 
for  APC  0656.  We  are  using  the  same 
adjustment  amount  used  for  a  single 
stent  in  the  inpatient  prospective 
payment  system.  We  received  no 
comments  that  are  sufficiently 
compelling  to  convince  us  that  more 
than  one  stent  per  vessel  typically  will 
be  used  when  this  sen'ice  is  furnished 
in  the  outpatient  department  or  that  the 
adjustment  amount  of  Si, 200  per  stent 
is  inappropriate.  We  will  consider 
including  this  on  the  agenda  for  the  next 
APC  Panel  meeting. 
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With  respect  to  the  comment  that  we 
should  add  APC  0656  to  the  list  of  APCs 
for  which  a  devicf  was  required  to  be 
on  the  c:laHii  for  weight  setting,  we 
believe  it  would  be  inappropriate  to  do 
so  for  the  2004  OPPS.  This  is  because 
the  dcug-eluting  stent  was  not  approved 
by  the  FDA  until  200.^  and.  therefore. 
-   it  did  not  appear  in  the  2002  data. 
Moreover,  since  there  are  no  device 
codes  for  coronary  stents  for  use  on 
claims  in  2003.  the  2003  data  will  not 
contain  the  device  c:odes  that  would  be 
needed  to  create  a  subset  of  stent  device 
claims  to  use  for  the  2005  OPPS. 
However,  in  view  of  the  reinstitution  of 
device  coding  for  2004.  we  will  consider 
this  comment  in  our  work  to  develop 
the  2006  OPPS.  Moreover,  as  we 
indicated  above,  we  based  the  payment 
for  APC  0656  on  the  median  for  APC 
0104.  which  was  calculated  from  claims 
that  contained  C  codes  for  stents. 

Cardioverter  Defibrillator  (APC  0107} 

Comment:  Commenters  indicated  that 
the  proposed  payment  for  this  APC  was 
too  low  to  pay  for  the  device,  much  less 
the  cost  of  the  services  to  implant  it. 
They  indicated  that  the  cost  of  the 
device  in  2002  varied  between  Si 9.160 
and  521,410  among  major  group 
purchasers,  considerably  more  than  the 
proposed  payment  of  S15.773.28.  They 
asked  that  we  use  the  external  data  to 
set  the  device  portion  of  the  ho.spital 
cost. 

Response:  We  reviewed  the  data  for 
this  APC  and  considered  the  comments 
of  the  APC  Panel  at  its  August  2003 
meeting  on  the  August  12.  2003 
proposed  rule.  We  were  convinced  that 
the  median  for  this  device  is  too  low  to 
be  appropriate  relative  to  other  median 
costs.  We  used  external  data  that  had 
been  presented  to  the  APC  Panel  to 
calculate  a  mean  external  acquisition 
cost  and  used  one  part  external  cost  to 
one  part  median  cost  from  our  claims 
data  to  acquire  an  adjusted  cost  for  the 
device.  We  then  added  the  nondevice 
median  from  our  claims  data  to  the 
adjusted  device  acquisition  cost  to 
acquire  an  adjusted  median  that  we 
used  to  set  the  relative  weight  for  this 
APC.  Effective  for  October  1,  2003.  we 
established  codes  to  be  used  for 
reporting  the  services  assigned  to  APCs 
107  and  108.  Specifically.  CPT  code 
33240  (Insertion  of  cardioverter 
defibrillator)  is  no  longer  recognized  as 
a  valid  code  for  OPPS.  Instead,  hospitals 
now  report  either  C0297  (Insertion  of 
single  chamber  pacing  cardioverter 
defibrillator  pulse  generator)  or  G029R 
(Insertion  of  dual  chamber  pacing 
cardioverter  defihnliator  pulse 
generator).  Also  effective  for  October  1, 
2003.  f;PT  code  33249  (Insertion/ 


replacement/repair  of  cardioverter 
defibrillator  and  insertion  of  pulse 
generator)  is  no  longer  recognized  as  a 
valid  code  for  OPPS.  Instead,  hospitals 
will  report  either  G0299  (Insertion  or 
repositioning  of  electrode  lead  for  single 
chamber  pacing  cardioverter 
defibrillator  and  insertion  of  pulse 
generator}  or  G0300  (Insertion  or 
repositioning  of  electrode  lead  for  dual 
chamber  pacing  cardioverter 
defibrillator  and  insertion  of  pulse 
generator).  These  codes  were  created  to 
capture  differential  costs  related  to 
single  and  dual  chamber  cardioverter 
defibrillators.  Claims  containing  the 
CPT  codas  we  no  longer  recognize  for 
OPPS  (CPT  codes  33240  and  33249)  are 
being  returned  to  providers  to  be  coded 
correctly  and  resubmitted. 

Insertion  pf  Pacemaker  Dual  Chamber 
(APC  O6S5)  and  Insertion  of  Pacemaker 
Single  Chkimber  (APC  00891 

Comment:  A  commenter  indicated 
that  the  proposed  payment  rates  for 
these  APCs  are  only  slightly  more  than 
the  Jowes^  median  hospital  acquisition 
cost  of  th^  device  leaving  a  hospital 
little  or  ni)  payment  for  the  services  to 
implant  i^.  They  asked  that  we  re- 
evaluate 4nd  price  these  APCs  at  a  level 
that  pays  the  full  cost  of  the  device  and 
ser\ices.  I 

Response:  We  carefully  reviewed  the 
data  for  tHese  APCs.  We  were  not 
convince^  that  there  was  a  need  to 
adjust  thej  median  for  either  of  these 
APCs.  The  median  cost  for  APC  0655  is 
about  1 2  iercent  higher  than  the 
adjusted  *edian  on  which  the  2003 
payment  iveights  were  based  (2003 
adjusted  i^edian  of  S7.298.52  versus  the 
final  rulelnedian  of  $8,225.23).  The 
median  cast  for  APC  0089  is  slightly 
higher  th4n  the  adjusted  median  on 
which  thel  2003  weights  were  based 
(2003  adjiisted  median  of  36.686.16 
versus  th^  final  rule  median  of 
56.754.63).  The  comment  was  not 
convincing  that  these  median  costs  were 
inappropriate  in  relation  to  the  other 
median  ccjsts  that  will  be  used  to  set  the 
relative  weights.  Moreover,  since 
median  ccjsts  for  both  APCs  rose  abtJ^e 
the  amouijts  achieved  by  upward 
adjustments  for  these  APCs  in  2003,  we 
believe  thftt  the  medians  are 
appropriately  relative  to  the  costs  for 
other  services  that  will  be  used  to  set 
the  relativjB  weights. 

Insertion  of  Pacemaker,  Dual  Chamber 
Generator  Only  (APC  0654) 

Comment:  A  commenter  indicated 
that  the  proposed  payment  rate  is  about 
95  percent  of  the  hospital  acquisition 
cost  of  the  device,  leaving  the  hospital 
at  an  immediate  loss  if  it  implants  this 


device.  They  asked  that  w^e  re-evaluate 
and  price  these  APCs  at  a  level  that  pays 
the  hill  cost  of  the  device  and  services. 

Response:  The  median  cost  for  this 
APC  is  about  19  percent  higher  than  the 
adjusted  median  on  which  the  2003 
payment  weight  was  based  {2003 
adjusted  median  of  S5.456.63  versus  the 
final  rule  median  of  56.495  61).  We  saw 
no  reason  to  further  adjust  the  median 
on  which  the  relative  weights  for  2004 
are  based.  The  comment  was  not 
convincing  that  these  median  costs  were 
inappropriate  in  relation  to  the  other 
median  costs  that  will  be  used  to  set  the 
relative  weights.  Moreover,  since  the 
median  cost  for  the  APC  rose  above  the 
amounts  achieved  bv  upward 
adjustments  for  the  APC  in  2003.  we 
believe  that  the  median  is  appropriately 
relative  to  the  costs  for  other  services 
that  will  be  used  to  set  the  relative 
weights. 

INTEGRA  Wound  Products  and  Other 
Wound  Products 

Comment:  We  received  a  comment 
concerning  INTEGRA  Dermal 
Regeneration  Template  and  INTEGRA 
Bilay^r  Wound  Matrix  in  which  the 
commenter  stated  that  there  is  a 
payment  disparitv  between  the 
INTEGRA  products  and  AFLIGRAF, 
DERMAGRAFT  and  TRANSCYTE, 
which  are  eligible  for  separate  payment 
as  biologicals.  The  commenter  noted 
that  hospitals  that  use  APLIGRAF. 
DERMAGRAFT.  and  TRANSCYTE 
receive  an  extra  payment  in  the  form  of 
a  pass-through  or  other  separately  paid    - 
APC  payment  in  addition  to  the  .APC 
payment  for  the  skin  repair  procedures 
(APC  0025).  while  users  of  the 
aforementioned  INTEGRA  products 
receive  only  the  regular  payment 
associated  with  skin  repair  CPT  codes. 
The  commenter  stated  that  this  payment 
differentiation  provides  a  financial 
incentive  to  hospitals  to  use  the  other 
skin  replacement  products,  and  places 
INTEGRA  at  a  competitive 
disadvantage.  The  commenter 
recommended  that  we  c  reate  a  product- 
specific:  APC  for  INTEGRA  tojarovide 
comparable  payment  for  "this  class  of 
products."  Alternatively,  the  commenter 
recommended  that  we  establish  a  single 
APC  that  includes  the  cost  of  all  or  most 
skin  replacement  technologies.  The 
manufacturer  noted  that  hospitals  using 
INTEGRA  would  receive  onlv  5340.41 
under  our  proposed  rate  for  APC  0025, 
v\  hile  total  payments  for  APC  0025  plus 
the  product-specific  codes  for 
APLIGRAF.  DERMAGR.'\FT.  and 
TRANSCYTE  would  be  between 
5770.86  and  51.072.86 

Response:  TR.\NSC:YTE  was 
approved  for  transitional  pass-through 
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pavment  as  a  biological  as  of  July  1, 
2003;  DERMAGRAFT  continues  in  pass- 
through  status  through  2004:  and 
APLIGR.-\F  is  a  former  pass-through 
biological  proposed  to  be  paid 
separately  as  non-pass-through 
biological,  that  is,  status  indicator  "K." 
Since  no  party  has  yet  applied  for 
transitional  pass-through  payment  for 
INTEGRA  along  with  relevant 
documentation  in  order  to  evaluate 
Integra  as  a  biological  for  pass-through 
payment,  we  have  not  been  able  to 
evaluate  pass-through  payment  status  as 
a  biological  for  this  product.  We  are 
sympathetic  to  the  commenter's 
concern,  and  we  find  merit  in  the 
recommendation  to  group  a  class  of  skin 
replacement  products  mto  the  same 
APC.  However,  we  do  not  believe  that 
we  have  sufficient  information  at 
present  upon  which  to  determine  the 
appropriate  payment  rate  for  such  an 
APC.  Furthermore,  we  would  want  to 
allow  the  public  an  opportunity  to 
provide  input  on  such  a  proposal. 
Therefore,  we  will  consider  the 
recommendation  of  a  common  APC  for 
skin  repair  using  new  skin  replacement 
technologies  for  2005.  We  will  also 
consider  referring  this  issue  for 
consideration  by  the  APC  Panel  at  its 
next  meeting.  Meanwhile,  we  invite 
public  comment  on  the  concept  of 
grouping  payment  for  skin  repair 
procedures  using  new  skin  repair 
technologies  such  as  INTEGRA, 
DERMAGRAFT.  and  APLIGRAF  into  a 
common  APC. 

Stereotactic  Radiosurgery 

Comment:  A  commenter  urged  that 
we  continue  to  consider  stereotactic 
radiosurgery  (SRS)  to  be  a  radiation 
procedure  and  that  we  not  reopen  the 
revenue  code  of  surger}'  for  SRS,  stating 
that  a  radiation  oncologist  is  a  critical 
component  to  the  delivery  of  SRS.  The 
commenter  expressed  concern  for 
unintended  consequences  that  may 
result  from  unbundling  of  services 
associated  with  this  procedure. 

Response:  We  appreciate  the 
commenter's  concern  for  accurately 
capturing  the  costs  of  stereotactic 
radiosurgery.  As  a  matter  of  policy, 
however,  we  do  not.generally  mandate 
the  reporting  of  ser\'ices  under  specific 
revenue  centers  but  leave  that  decision 
up  to  the  hospitals. 

Comment:  We  received  several 
comments  regarding  stereotactic 
radiosurgery  (SRS).  Commenters  were 
concerned  that  the  current  G  code 
descriptors  do  not  appropriately 
recognize  the  differences  among  the 
various  forms  of  SRS  Commenters 
explained  that  there  are  two  basic 
methods  in  which  SRS  can  be  delivered 


to  patients,  linear  accelerator-based 
treatment  (often  referred  to  as  "Linac") 
and  multi-source  photon-based 
treatment  (often  referred  to  as  Cobalt 
60).  Advances  in  technology  have 
further  distinguished  these  treatment 
modalities.  Linear  accelerator-based 
treatment  can  be  performed  using 
various  types  of  SRS  systems,  two  of 
which  include  gantry-based  systems  and 
image-guided  robotic  SRS  systems. 
Commenters  stated  that  the  existing  G 
codes  do  not  accurately  describe  the 
unique  differences  among  these  serv'ices 
and  therefore  do  not  accurately  capture 
the  costs  involved  in  providing  these 
ser\'ices. 

For  example,  several  commenters 
expressed  concern  regarding  the 
limitation  imposed  by  the  code 
descriptor  for  HCPCS  code  G0242. 
which  restricts  its  use  to  planning  for 
Cobalt  60-based  treatment.  While  some 
commenters  stated  that  planning  costs 
for  linear  accelerator-based  treatment 
and  Cobalt  60-based  treatment  are 
identical,  other  commenters  asserted 
that  planning  costs  for  these  ser\'ices 
differ  significantly. 

Commenters  recommended  the 
following  options  to  resolve  the  issue: 

(1)  Create  another  G  code  to 
distinguish  between  linear  accelerator- 
based  SRS  and  Cobalt  60-based  SRS. 
which  would  be  consistent  with  the  two 
G  codes  (G0173  for  linear  accelerator- 
based  and  G0243  for  Cobah  60-based) 
for  SRS  treatment  delivery:  or 

(2)  Modif>'  the  descriptor  for  HCPCS 
code  G0242  to  describe  treatment 
planning  for  both  linear  accelerator- 
based  and  Cobalt  60-based  SRS 
treatments.  For  clarification  purposes, 
the  current  G  codes  for  SRS  treatment 
delivery  services  are  as  follows: 

G  codes  for  linear  accelerator-based 
SRS  treatment  deliver\': 

HCPCS  code  GOl  73— Stereotactic 
radiosurgery,  complete  course  of 
therapy  in  one  session. 

HCPCS  code  G0251— Linear 
accelerator-based  stereotactic 
radiosurgery,  delivery-  including 
collimator  changes  and  custom 
plugging,  fractionated  treatment,  all 
lesions,  per  session,  maximum  5 
sessions  per  course  of  treatment. 

G  code  for  Cobalt  60-based  SRS 
treatment  delivery: 

HCPCS  code  G6243— Multi-source 
photon  stereotactic  radiosurgery, 
delivery  including  collimator  changes 
and  custom  plugging,  complete  course 
of  treatment,  all  lesions.  The  current  G 
code  for  Cobalt  60-based  SRS  treatment 
planning  is  as  follows: 

HCPCS  code  G0242— Multi-source 
photon  stereotactic  radiosurgery  (Cobalt 
60  multi-source  converging  beams)  plan. 


including  dose  volume  histograms  for 
target  and  critical  structure  tolerances, 
plan  optimization  performed  for  highly 
conformal  distributions,  plan  positional 
accuracy  and  dose  verification,  all 
lesions  treated,  per  course  of  treatment. 

Response:  We  agree  with  commenters 
that  the  current  description  for  HCPCS 
code  G0242  is  limited  to  the  planning  of 
Cobalt  60-based  SRS  treatment  and  does 
not  account  for  the  planning  of  linear 
accelerator-based  SRS  treatment.  To  be 
consistent  with  the  tw  o  G  codes  we 
created  for  treatment  delivery,  we  will 
create  a  new  G  code  (G0338)  to 
distinguish  linear  accelerator-based  SRS 
treatment  planning  from  Cobalt  60- 
based  SRS  treatment  planning.  We  will 
place  G0338  in  APC  1516  at  a  payment 
rate  of  Si, 450.  The  new  G  code  for 
linear  accelerator-based  SRS  treatment 
planning  will  be  as  follows: 

HCPCS  code  G0338— Linear- 
accelerator-based  stereotactic 
radiosurgery  plan,  including  dose 
volume  histograms  for  target  and  critical 
structure  tolerances,  plan  optimization 
performed  for  highly  conformal 
distributions,  plan  positional  accuracy 
and  dose  verification,  all  lesions  treated, 
per  course  of  treatment. 

Comment:  Several  commenters 
expressed  concern  that  our  current  code 
descriptors  for  HCPCS  codes  G0173  and 
G0251  do  not  distinguish  between  the 
various  types  of  linear  accelerator-based 
SRS  treatment.  Currently,  image-guided 
robotic  linear  accelerator-based  SRS 
systems  are  grouped  with  other  forms  of 
linear  accelerator-based  SRS  systems 
using  HCPCS  codes  G0173  and  G0251. 
Commenters  requested  that  we  modify 
the  code  descriptors  to  distinguish 
image-guided  robotic  systems  from 
other  forms  of  linear  accelerator-based 
SRS  systems  to  account  for  the  wide 
cost  variation  in  delivering  these 
services. 

Response:  We  agree  with  commenters 
that  the  descriptors  for  HCPCS  codes 
GOl  73  and  G0251  do  not  distinguish 
image-guided  robotic  SRS  systems  from 
other  forms  of  linear  accelerator-based 
SRS  systems  to  account  for  the  cost 
variation  of  delivering  these  services.  To 
more  accurately  capture  the  true  costs  of 
these  services,  we  will  create  two  new 
G  codes  (G0339  and  G0340)  to  describe 
complete  and  fractionated  image-guided 
robotic  linear  accelerator-based  SRS 
treatment.  Please  see  response  to  below 
comment  for  code  descriptors. 

Comment:  Commenters  urged  that  we 
modif\'  the  code  descriptor  for  the 
delivery  of  image-guided  robotic  SRS  to 
include  both  complete  and  fractionated 
courses  of  therapy  in  one  code,  resulting 
in  the  same  payment  amount  for  both 
types  of  therapy.  Commenters  explained 
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that  the  per-session  costs  of  delivering 
iinaoe-ouided  robotic  linear  accelerator- 
based  SRS  are  the  same,  regardless  of 
whether  the  patient's  disease  requires 
one  treatment  or  multiple  treatments. 

Hesponsp:  Our  claims  data  do  not 
support  the  assertion  that  the  per- 
session  costs  of  delivering  image-guided 
robotic  linear  accelerator-based  SRS  is 
equal  to  the  costs  of  delivering  a 
complete  course  of  image-guided  robotic 
linear  accelerator-based  SRS  treatment. 
However,  we  acknowledge  the 
possibility  that  claims  data  for  GO!  73 
and  G02.T1  may  include  both  image- 
guided  robotic  linear  accelerator-based 
SRS  treatments  as  well  as  other  forms  of 
linear  accelerator-based  SRS  treatments 
and.  as  a  resuh.  the  median  cost  may 
not  accurately  reflect  the  true  costs  of 
delivering  image-guided  robotic  linear 
accelerator-based  SRS  therapy.  As  stated 
in  our  response  to  the  above  comment, 
we  will  create  two  new  G  codes  (G0339 
and  G0340)  to  distinguish  complete  and 
fractionated  image-guided  robotic  linear 
accelerator-based  SRS  treatment  from 
other  forms  of  complete  and 
fractionated  linear  accelerator-based 
SRS  treatment.  We  will  place  HCPCS 
code  G0339  (complete  session)  in  APC 
1528  at  a  payment  rate  of  S5250.  The 
APC  placement  of  HCPCS  code  G0340  is 
discussed  below. 

While  we  recognize  the  costs  to 
provide  multi-session  image-guided 
robotic  SRS  therapy  may  be  greater  than 
the  current  payment  rate  for  HCPCS 
code  G0251.  we  received  no  convincing 
cost  data  supporting  commenters' 
claims  that  the  costs  of  performing  each 
additional  session  subsequent  to  the 
first  session  of  a  fractionated  treatment 
is  equivalent  to  the  costs  of  performing 
a  complete  session.  Rather,  we  believe 
that  certain  economies  of  scale  are 
realized  when  performing  each 
additional  session  subsequent-to  the 
first  session  of  a  fractionated  treatment. 
That  is,  based  on  our  understanding  of 
the  therapy,  we  do  not  believe  that  the 
same  exact  amount  of  hospital  resources 
would  be  utilized  for  each  subsequent 
session. 

Statements  provided  by  various 
interested  parties  indicate  that  the  costs 
of  providing  each  session  of  a 
fractionated  treatment  range  from  S2700 
to  S9000.  However,  we  received  no 
convincing  data  to  substantiate  these 
statements.  We  have  estimated  that 
approximately  75  percent  of  the  costs  of 
a  complete  session  would  be  required  to 
provide  each  additional  session 
subsequent  to  the  first  session  of  a 
fractionated  treatment.  Therefore,  we 
will  place  HCPCS  code  G0340  in  new 
technologv  APC  1525.  which  covers 
pri)i  eduff^s  ranging  from  S3500  to  S4000 


in  paymlent  and  which  pays  $3750.  This 
new  technology  APC  range  pays 
approximately  seventy-five  percent  of 
the  payment  for  HCPCS  code  G0339.  We 
will  modifv'  the  descriptor  for  HCPCS 
code  0340  to  describe  additional 
sessions:  (second  through  fifth  sessions) 
subsequent  to  the  first  session  of  a 
fractionated  treatment.  In  addition,  we 
will  expand  the  descriptor  for  a 
complete  session  (HCPCS  code  G0339) 
to  include  the  first  session  of  a  multi- 
session  6-eatment.  To  further  clarify-, 
vvhen  prpviders  perform  multi-session 
image-guided  robotic  SRS  therapy,  they 
should  htill  using  HCPCS  code  Gd339  for 
the  first  session.  For  each  additional 
session  stubsequent  to  the  first  session, 
providers  should  bill  using  only  HCPCS 
code  G0$40  up  to  a  maximum  of  five 
sessions^ 

Although  we  received  no  clinical  data 
to  substantiate  the  use  of  a  single 
session  versus  multiple  fractionations 
up  to  five  sessions,  a  few  commenters 
stated  thftt  a  maximum  of  five  sessions 
may  be  utilized  to  treat  certain 
conditions;  therefore,  we  will  continue 
to  pay  for  the  deliver^'  of  multi-session 
therapy  (HCPCS  code  G0340)  up  to  a 
maximum  of  five  sessions  per  course  of 
treatment.  When  additional  data  is 
submitted.  w&  may  reconsider  this 
paymentidecision. 

As  described  above,  we  will  create  the 
following  new  G  codes  to  identify 
image-gujded  robotic  linear  accelerator- 
based  SRS  treatment  delivery: 

HCPCS  code  G0339— Image-guided 
robotic  linear  accelerator-based 
stereotactic  radiosurgery,  complete 
course  of  therapy  in  one  session,  or  first 
session  of  fractionated  treatment. 

HCPCS  code  G0340— Image-guided 
robotic  linear  accelerator-based 
stereotactic  radiosurgery,  delivery 
including  collimator  changes  and 
custom  plugging,  fractionated  treatment, 
all  lesionjs,  per  session,  second  through 
fifth  sessions,  maximum  five  sessions 
per  courst!  of  treatment. 

SIRTeX  Medical  (RE:  SIR-Spberes 
Brachytherapy  Source) 

Comment:  The  manufacturer  of  a 
brachyth0rapy  source  to  treat  liver 
cancer  commented  that  our  proposed 
payment  of  $8,870.88  for  APC  2616  was 
inadequate  to  pay  for  its  product,  which 
it  reported  costs  $14,000  per  treatment 
dose.  This  commenter  stated  that  there 
are  only  two  products  that  would  fit  this 
APC,  which  is  for  Yttrium-90 
brachytherapy  source.  Moreover,  this 
party  claimed  that  there  were  significant 
clinical  differences  between  its  product 
and  another  Yttrium-90  source,  and  that 
these  differences  necessitated  the  price 
differential  between  the  two  products. 


The  commenter  requested  establishment 
of  a  separate  alpha-numeric  HCPCS 
code  for  its  product,  in  order  to  account 
for  the  cost  differences  between  the  two 
Yttrium-90  products  and  to  set  more 
equitable  payment  ratss  for  the  two 
products. 

Response:  We  appreciate  the  concerns 
of  the  commenter.  We  would  first  note 
that  payment  to  APC  2616  has  increased 
to  59.615.50  per  dose  compared  to  the 
2003  payment  of  $6,485.37.  The 
informatitm  provided  in  the  comment 
did  not  convince  ur.  that  the  pavment 
rate  resulting  from  the  2002  claims  data 
is  inadequate  to  pay  hospitals  for  the 
Yttrium-90  products.  We  are  uncertain 
whether  or  not  there  are  other  Yttrium- 
90  sources  in  addition  to  the  two 
discussed  in  this  comment  that  would 
need  to  be  considered  in  any  analysis  of 
the  relative  costs  of  the  products. 
Therefore,  until  we  have  additional 
data,  we  belie\  e  that  code  C2616  and 
APC  2616  adequately  describes  and 
pays  for  Yttriuin-90  brachytherapy 
sources. 

Low  Osmolar  Contrast  Media 

Comment:  A  radiology  specialty 
society  expressed  disappointment 
because  we  did  not  address  payment  for 
low  osmolar  contrast  media  (LOCM)  in 
the  proposed  rule.  The  commenter 
believes  that  the  variability  in  usage  and 
Medicare's  restricted  coverage  of  LOCM 
warrant  payment  in  a  separate  APC  in 
the  2004  final  rule.  The  commenter 
recommends  that  we  increase  the 
relative  weights  of  APCs  that  include 
codes  that  involve  the  use  of  LOCM 
agents  to  reflect  the  additional  costs  of 
these  agents  if  we  do  not  establish  a 
separate  APC  to  pa\  for  LnCM. 

Response:  We  issued  a  program 
memorandum  on  November  22.  2002 
(Transmittal  A-02-120.  Change  Request 
2185)  in  which  we  removed  all 
requirements  differentiating  payment 
between  high  osmolar  contrast  material 
and  LOCM  as  well  as  restrictions  that 
would  limit  payment  for  LOCM  onlv  to 
patients  with  specific  diagnoses.  In  that 
program  memorandum,  we  instructed 
our  contractors  to  discontinue  any  edits 
that  woula  prohibit  payment  for  LoCM 
if  specific  diagnoses  were  not  reflected 
on  the  claim,  effective  for  services 
furnished  on  or  after  lanuary  1.  2003. 
We  further  directed  contractors  to 
instruc:t  hospitals  to  include  charges  for 
LOCM  in  the  charge  for  the  diagnostic 
procedure  or.  if  LOCM  is  billed  as  a 
separate  charge,  to  use  revenue  code  254 
or  255  as  appropriate  These 
instructions  applied  onlv  to  hospitals 
subject  to  the  OPPS. 

We  disagree  with  the  commenter's 
recommendation  that  a  separate  APC 
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should  be  established  to  bill  for  LOCM 
for  several  reasons.  Prior  to  issuance  of 
Transmittal  A-02-120.  covered  LOCM 
costs  would  have  been  reflected  either 
in  an  appropriate  revenue  code  or 
within  the  hospital's  charge  for  a 
diagnostic  procedure  or  in  a  charge  with 
an  appropriate  HCPCS  code  (A4644. 
A4645.  or  A4646).  To  the  extent  that 
hospitals  submitted  covered  charges  for 
LOCM  in  2002,  those  costs  are  packaged 
into  the  cost  of  the  procedure  with 
which  the  LOCM  was  used.  We  expect 
that  claims  for  services  involving  the 
use  of  LOCM  furnished  during  CY  2003 
will  reflect  even  more  fully  costs 
associated  with  LOCM  in  light  of  the 
instructions  that  were  issued  in 
Transmittal  A-02-120.  These  costs  will 
be  reflected  in  the  2005  update  of  the 
OPPS.  Finally,  without  verifiable 
information  that  demonstrates  the  actual 
market-based  price  that  a  broadlv  based 
national  sample  of  hospitals  are 
routinely  required  to  pay  in  order  to 
procure  LOCM,  we  have  no  data  upon 
which  to  base  a  determination  that  a 
separate  APC  for  LOCM  would  be 
appropriate. 

Prosthetic  Urology 

Comment:  Several  commenters 
supported  the  proposed  restructuring  of 
the  prosthetic  urologv  procedures  into 
APCs  385  and  386.  However,  the 
commenters  urged  us  to  consider  further 
refinements  to  increase  the  payment 
rates  for  these  APCs,  The  commenters 
expressed  concern  about  the  use  of  a 
single  departmental  cost-to-charge  ratio 
for  devices  and  recommended  for 
calendar  year  2005  that  we  implement 
edits  in  our  development  of  median 
costs  to  benchmark  cost  data  for  device 
procedures  so  that  charges  for  expensive 
devices  are  not  reduced  below  a 
designated  point.  The  commenters  also 
stated  that  hospitals  charged  for  only 
one  component  of  a  prosthetic  urology 
device  for  multi-component  prosthetic 
urology  devices.  The  commenters 
believe  this  resulted  in  under-reporting 
of  charges  for  the  entire  procedure.  The 
commenters  recommended  that  we  use 
external  d^ta  to  adjust  the  level  of 
payment  for  multi-component  devices 
and  exclude  claims  with  device  costs 
less  than  S5.000  from  the  rate-setting 
database.  Commenters  stated  that 
hospitals  in  the  States  of  California, 
Colorado.  Florida,  Illinois,  North 
Dakota,  New  York,  and  Oklahoma  have 
closed  their  prosthetic  urology  programs 
because  Medicare  OPPS  payments  are 
too  low. 

Response:  APCs  385  and  386  were 
created  by  splitting  APC  0182  into  two 
APCs  for  higher  cost  and  lower  cost 
devices  {penile  prostheses  and  urinan,' 


sphincters).  The  payment  for  these 
procedures  in  2003  is  54.975,96,  As  a 
result  of  splitting  former  APC  0182  into 
two  APCs,  the  pavment  amount  for  2004 
is  S3.663.93  for  APC  0385  and  S6.342.07 
for  APC  0386.  This  is  a  relatively  small 
reduction  for  APC  0385  with  the  lower 
cost  devices  and  a  very  significant 
increase  for  APC  0386,  with  the  higher 
cost  devices.  Moreover,  as  discussed  in 
more  detail  elsewhere,  we  decided  to 
change  the  status  indicator  for  these 
APCs  from  "T"  to  an  "S"  so  that  the 
multiple  procedure  reduction  will  not 
apply  to  them  (or  other  procedures  with 
a  "T"  status  indicator)  on  the  same  day. 
These  changes  together  result  in 
significantly  more  payment  for  these 
services  in  2004  than  in  2003. 
Therefore,  we  did  not  use  external  data 
to  further  adjust  the  median  cost  on 
which  the  payment  was  based. 

Intensity  Modulation  Radiation  Therapy 

Comment:  Commenters  urged  that  we 
withdraw  oin  proposal  to  move 
intensity  modulation  radiation  therapy 
(IMRT)  treatment  planning  (CPT  code 
77301)  from  new  technologv  APC  1510 
(previouslv  APC  0712  in  2003)  to  APC 
0413  and  IMRT  treatment  delivery  (CPT 
code  77418)  from  new  technologv  APC 
1506  (previously  APC  0710  in  2003)  to 
APC  0412,  Commenters  indicated  that 
the  payments  proposed  for  APCs  0412 
and  0413  are  too  low  to  adequate) v 
compensate  hospitals  for  the  costs  of  the 
services.  One  commenter  further 
explained  that  part  of  the  problem 
behind  the  low  median  cost  mav  be  that, 
according  to  CMS  PM  A-02-26" 
hospitals  are  precluded  from  billing  for 
all  of  the  ser\'ices  involved  in  this 
treatment.  The  commenter  indicated 
that  hospitals  should  be  able  to  bill  and 
be  paid  for  the  simulations  (CPT  codes 
77280-77295).  dosimetrv  calculations 
(CPT  code  77300).  an  isodose  plan  (CPT 
codes  77305-77315).  special  teletherapy 
port  plan  (CPT  code  77321),  continuing 
medical  physics  (CPT  code  77336)  and 
special  medical  physics  (CPT  code 
77370).  Commenters  requested  that  CPT 
codes  77301  and  77418  be  retained  in 
their  current  new  technologv  APCs 
(APCs  1510  and  1506,  respectively)  for 
another  year  to  provide  additional  time 
for  provider  education  about  the  proper 
coding  of  these  services  and  to  enable 
the  data  to  mature. 

Response:  We  agree  with  commenters 
that  the  payment  rate  for  APC  0413  does 
not  adequately  cover  the  costs  of 
providing  IMRT  treatment  planning 
(CPT  code  77301),  As  noted  by  one 
commenter,  PM  A-02-26  instructs  that 
services  identified  bv  CPT  codes  77280 
through  77295.  77300,  and  77305 
through  77321.  77336.  and  77370  are 


included  in  the  APC  payment  for  IMRT 
and  SR  planning.  The  low  median  for 
CPT  code  77301  appears  to  be  a  result 
of  miscoding.  Therefore,  we  will  retain 
CPT  code  77301  in  new  technologv  APC 

1510  to  allow  additional  time  for 
provider  education  and  to  enable  the 
data  to  mature.  We  believe,  however, 
that  the  significant  volume  of  single 
claims  (93  percent  of  total  claims)  used 
to  set  the  payment  rate  for  IMRT 
treatment  deliven,-  (CPT  code  77418) 
accurately  reflects  the  costs  hospitals 
are  reporting  for  this  ser\'ice.  Based  on 
this  robust  claims  data,  we  will  move 
CPT  77418  from  new  technologv  APC 
1506  (previously  APC  0710  in  2003)  to 
APC  0412  (IMRT  Treatment  Deliven.). 

Comment:  One  commenter  requested 
that  we  allow  the  use  of  existing  IMRT 
CPT  codes  77301  and  77418  for 
compensator-based  IMRT  technology  in 
the  hospital  outpatient  setting.  The 
commenter  states  that  Medicare 
beneficiaries  may  be  denied  access  to 
compensator-based  IMRT  as  a  result  of 
inadequate  payment  for  this  ser\'ice. 

Response:  \Ve  do  not  prohibit  the  use 
of  existing  IMRT  CPT  codes  77301  and 
77418  to  be  billed  for  compensator- 
based  IMRT  technology  in  the  hospital 
outpatient  setting.  Rather,  we  believe 
the  confusion  may  pertain  to  billing 
instructions  for  CPT  codes  77301  and 
77334  billed  on  the  same  day.  CMS  PM 
A-02-26  instructs  that  "payment  for 
IMRT  and  SR  planning  does  not  include 
payment  for  services  described  by  CPT 
codes  77332  through  77334.  When 
provided,  these  services  should  be 
billed  in  addition  to  the  IMRT  and  SR 
planning  codes  77301  and  G0242." 
Providers  billing  for  both  CPT  codes 
77301  (IMRT  treatment  planning)  and 
77334  (design  and  construction  of 
complex  treatment  devices)  on  the  same 
day  should  append  a  59  modifier  to 
receive  accurate  payment. 

Proton  Beam  Therapy 

Comment:  Several  commenters 
indicated  that  proton  beam  therapy, 
intermediate  and  complex  should  be 
moved  from  APC  0650  to  a  new- 
technology  APC  (as  it  appears  in 
Addendum  B).  However,  commenters 
stated  that  these  two  codes  should  not 
be  placed  in  the  same  APC  due  to  a 
significant  difference  in  resource 
utilization.  We  received  several  other 
comments  supporting  our  proposal  to 
maintain  simple  proton  beam  therapv 
(CPT  codes  77520  and  77522)  in  APC 
0664  and  intermediate  and  complex 
proton  beam  therapies  (CPT  codes 
77523  and  77525.  respectivelv)  in  APC 

1511  (previously  APC  0712  iii  2003). 
Response:  We  agree  with  commenters 

that  codes  for  simple  proton  beam 
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radiation  therapy  (CPT  codes  77520  and 
77522)  should  be  placed  in  a  different 
APC  than  codes  for  intermediary  (CPT 
code  77523)  and  complex  (CPT  code 
77525)  radiation  therapy.  As  we  stated 
in  the  correction  notice  of  February  10. 
200.3  (68  FR  6636).  we  also  agree  with 
commenters  that  it  would  be 
inappropriate  to  return  codes  for  simple 
proton  beam  therapy  to  a  new 
technology  APC:  due  to  having  sufficient 
claims  data  to  integrate  these  codes  into 
the  OPPS.  We  continue  to  believe  that 
the  placement  of  these  codes  in  APC 
0664  is  appropriate  based  on  having 
used  98  percent  of  total  claims  for 
simple  proton  beam  therapv  to  set  the 
2004  median  for  APC:  0664.  Therefore, 
CPT  codes  77520  and  77522  will  remain 
in  APC  0664. 

The  placement  of  intermediate  (CPT 
code  77523)  and  complex  (CPT  code 
77525)  proton  beam  therapies  in  APC 
650  in  the  November  1.  2002  final  rule 
{67  FR  66718)  for  the  2003  OPPS  was  an 
error  that  was  corrected  in  the 
correction  notice"  of  Februarv  10,  2003 
(68  FR  6636).  We  clarified  in  the 
correction  notice  that  these  CPT  codes 
were  placed  in  new  technology  APC 
0712  for  CY  2003  because  they  lacked 
sufficient  cost  data  to  confidently  move 
these  codes  out  of  a  new  technology 
APC.  We  continue  to  lack  sufficient  cost 
data  to  move  these  codes  into  a  clinical 
APC:  therefore,  we  will  crosswalk  CPT 
codes  77523  and  77525  from  now 
technology  APC  0712  to  the 
corresponding  new  technology  APC 
1511  for  CY  2004.  Once  sufficient  data 
is  available,  we  will  be  able  to 
determine  whether  intermediate  and 
complex  proton  beam  therapies  should 
be  placed  in  the  same  APC. 

FDG  PET  Procedures 

Comment:  Several  commenters 
commended  us  for  our  proposed  rates 
for  FDG  PET  procedures.  They  were 
pleased  that  the  proposed  2004  rates  for 
the  FDG  PET  procedure  and  the 
radiopharmaceutical  when  combined 
are  nearly  identical  to  the  rates  for  the 
combined  procedure  and 
radiopharmaceutical  for  2003. 
Commenters  stated  that  the  retention  of 
FDG  PET  procedures  in  a  new 
technology  APC  will  allow  providers  an 
additional  year  to  improve  their 
reporting  practices,  while  providing  us 
with  another  year  of  more  accurate 
claims  data. 

Response:  We  agree  with  commenters 
that  the  retention  of  FDG  PET 
priicf'dures  in  a  new  technology  APC  for 
<in  add'tional  year  will  allow  providers 
1  reasonable  amount  of  time  to  improve 
their  reporting  practices,  while 
pn)vidin^  u>  with  another  year  of  claims 
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experieilce.  Therefore,  we  will  retain 
FDG  PET  procedures  in  new  technology 
APC  15t6. 

Comment:  One  commenter  expressed 
concern  that  HCPCS  code  G0296  did  not 
appear  in  Addendum  B  of  the  Augu.st 
12,  20031  proposed  rule.  The  commenter 
urged  usi  to  place  this  new  code  in  APC 
1516  with  other  FDG  PET  procedures. 

Respohse:  We  thank  the  commenter 
for  bringing  to  our  attention  the  absence 
of  HCPCS  code  G0296  from  addendum 
B  of  the  proposed  rule.  We  agree  with 
the  comtienter's  recommendation  to 
place  thiis  code  in  the  same  APC  as  other 
FDG  PEt  procedures.  Therefore,  we  will 
place  HCiPCS  code  G0296  in  new 
technology  APC  1516. 

Comnt^nt:  One  commenter 
recommended  the  establishment  of  a 
revenue  t:ode  dedicated  solely  to  PET 
procedures. 

Respomse:  Revenue  codes  exist  for 
hospital  pccounting  purposes  and.  in 
general  vjre  do  not  require  that  particular 
le  billed  with  particular 
:odes.  We  are  not  convinced 
ig  specific  requirements  for 
"oding  or  expanding  the 
codes  to  acquire  more  specific 
information  will  result  in  better  data  or 
that  the  ind  result  w'ould  be  cost 
effective  (n  terms  of  its  potential  effect 
on  hospi^l  operations. 

IV.  Transitional  Pass-Through  and 
Related  Payment  Issues 

A.  Backg  -ound 

Sectioi  1833(t)(6)  of  the  Act  provides 
for  ternpt  rary  additional  payments  or 
"transitiqnal  pass-through  payments" 
for  certaih  medical  devices,  drugs,  and 
biologica  agents.  As  originally  enacted 
by  the  BE  RA,  this  provision  required 
the  Secreary  to  make  additional 
payment'  to  hospitals  for  current 
orphan  d  ugs.  as  designated  under 
section  5;!6  of  the  Federal  Food,  Drug, 
and  Cosnfetic  Act.  Pub.  L.  107-186: 
current  dfugs,  biological  agents,  and 
brachythsrapy  devices  used  for  the 
treatment  of  cancer;  and  current  drugs 
and  biological  products. 

For  thi:£e  drugs,  biological  agents,  and 
devices  referred  to  as  "current,"  the 
transitionjal  pass-through  pavment 
began  on  the  first  date  the  hospital 
OPPS  was  implemented  (before 
enactment  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  (BIPA).  Pub.  L.  106-554. 
enacted  December  21,  2000). 

Transitional  pass-through  pavments 
are  also  required  for  certain  "new" 
medicat devices,  drugs,  and  biological 
agents  that  were  not  being  paid  for  as  a 
hospital  outpatient  service  as  of 
Decembec  31.  1996  and  whose  cost  is 


"not  insignificant"  in  relation  to  the 
OPPS  pavment  for  the  procedures  or 
services  associated  with  the  new  device, 
drug,  or  biological.  Under  the  statute, 
transitional  pass-through  payments  can 
be  made  for  at  least  2  years  but  not  more 
than  3  years. 

Section  1833(t)(6)(B){i)  of  the  Act 
required  that  we  establish  by  April  1, 
2001,  initial  categories  to  be  used  for 
purposes  of  determining  which  medical 
devices  are  eligible  for  transitional  pass- 
through  pavments.  Section 
1833(t)(6)(B)(i)(ll)  of  the  Act  explicitly 
authorized  us  to  establish  initial 
categories  by  program  memorandum 
(PM).  On  March  22,  2001,  we  issued  two 
PMs,  Transmittals  A-01-40  and  A-01- 
41  that  establishe.d  the  initial  categories. 
We  posted  them  on  our  Web  site  at: 
http://iviMv.hcfa.gov/pubforms/ 
transmit/A0140.pdf  and  http:// 
ix-^\'^v. hcfa.gov/puhlorms/transmit/ 
A0141.pdf.  respectively. 

Transmittal  A-01-41  includes  a  list  of 
the  initial  devicecategories,  a  crosswalk 
of  all  the  item-specific  codes  for 
individual  devices  that  were  approved 
for  transitional  pass-through  payments, 
and  the  initial  category  code  bv  which 
the  cross-walked  individual  device  was 
to  be  billed  beginning  April  1.  2001. 
Items  eligible  for  transitional  pass- 
through  payments  are  generally  coded 
using  a  Level  II  HCPCS  code  with  an 
alpha  prefix  of  "C.  '  Pass-through  device 
categories  are  identified  by  status  * 

indicator  "H"  and  pass-through  drugs 
and  biological  agents  are  identified  bv 
status  indicator  "G."  Subsequently,  we 
added  a  number  of  additional 
categories,  retired  95  categories  effective 
January  1.  2003.  and  made  clarifications 
to  some  of  the  categories'  long 
descriptors  found  in  various  program 
transmittals.  A  list  of  current  device 
category  codes  can  be  found  below,  in 
Table  10. 

Section  1833(t)(6)(B)(ii)  of  the  Act 
also  requires  us  to  establish,  through 
rulemaking,  criteria  that  will  be  u.sed  to 
create  additional  device  categories  for 
transitional  pass-through  payment.  The 
criteria  for  new  categories  were  the 
subject  of  a  separate  interim  final  rule 
with  (omment  period  published  in  the 
Federal  Register  on  November  2,  2001 
(66  FR  55850)  and  made  final  in  the 
November  1,  2002  Federal  Register  (67 
FR  66781)  announrinti  the  2003  update 
to  the  OPPS. 

Transitional  pass-through  categories 
are  for  devices  only:  they  do  not  apply 
to  drugs  or  biological  agents.  The 
regulations  at  §419.64  governing 
transitional  pass-through  payments  for 
eligible  drugs  and  biological  agents  are 
unaffected  by  the  creation  of  categories. 
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The  process  to  apply  for  transitional 
pass-thirough  payment  for  eligible  drugs 
and  biological  agents  or  for  additional 
device  categories  can  be  found  on 
respective  pages  on  our  Web  site  at 
http://wwu'.cms.gov.  If  we  revise  the 
application  instructions  in  any  way,  we 
will  post  the  revisions  on  our  Web  site 
and  submit  the  changes  for  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  as  required  under  the  Paperwork 
Reduction  Act  (PRA).  Notification  of 
new  drug,  biological,  or  device  category 
application  processes  is  generally 
posted  on  the  OPPS  Web  site  at  " 
http://www.cms.gov. 

B.  Discussion  of  Pro  Rata  Reduction 

Section  1833(tK6)(E)  of  the  Act  limits 
the  total  projected  amount  of 
transitional  pass-through  payments  for  a 
given  year  to  an  "applicable  percentage" 
of  projected  total  Medicare  and 
beneficiary  payments  under  the  hospital 
OPPS.  For  a  year  before  2004,  the 
applicable  percentage  is  2.5  percent;  for 
2004  and  subsequent  years,  we  specify 
the  applicable  percentage  up  to  2.0 
percent.  We  proposed  to  set  the 
percentage  at  2.0  percent  for  the  2004 
OPPS. 

If  we  estimate  before  the  beginning  of 
the  calendar  year  that  the  total  amount 
of  pass-through  payments  in  that  year 
would  exceed  the  applicable  percentage, 
section  1833(t)(6)(E)(iii)  of  the  Act 


requires  a  prospective  uniform 
reduction  in  the  amount  of  each  of  the 
transitional  pass-through  payments 
made  in  that  year  to  ensure  that  the 
limit  is  not  exceeded.  We  make  an 
estimate  of  pass-through  spending  to 
determine  not  only  whetlier  payment 
exceeds  the  applicable  percentage  but 
also  to  determine  the  appropriate 
reduction  to  the  conversion  factor. 

In  the  August  12,  2003  proposed  rule, 
we  described  in  the  detail  the 
methodology  we  used  to  make  an 
estimate  of  pass-through  spending  in 
2004  (68  FR  47992).  In  general,  we 
specified  that  after  using  the  respective 
methodologies  described  in  the 
proposed  rule,  to  determine  projected 
2004  pass-through  spending  for  the 
groups  of  devices,  drugs,  and  biological 
agents,  we  would  calculate  total 
projocted  2004  pass-through  spending 
as  a  percentage  of  the  total  projected 
payments  (Medicare  and  beneficiary 
payments)  under  OPPS  to  determine  if 
the  pro  rata  reduction  would  be 
required. 

Table  9  shows  our  current  estimate  of 
2004  pass-through  spending  for  know^n 
pass-through  drugs,  biologicals.  and 
devices  based  on  information  available 
at  the  time  this  fable  was 'developed.  We 
specified  in  the  proposed  rule  that  we 
were  uncertain  whether  estimated  pass- 
through  spending  in  2004  would  exceed 


$456  million  (2.0  percent  of  total 
estimated  OPPS  spending)  because  we 
had  not  yet  completed  the  estimate  of 
pass-through  spending  for  a  number  of 
drugs  and  devices.  In  particular,  we  did 
not  have  estimates  for  those  drugs  still 
under  agency-  review  for  additional 
pass-through  payments  beginning 
October  2003  or  the  changes  in  paSs- 
through  spending  that  could  result  from 
quarterly  rather  than  annual  updates  of 
AWP  for  pass-through  drugs.  Finally, 
we  would  incorporate  an  estimate  of 
pass-through  spending  for  items  for 
which  pass-through  payment  becomes 
effective  later  in  2004  (that  is.  April  1, 
2004:  July  1,  2004;  and  October  1.  2004) 
based  on  estimates  of  items  that  become 
eligible  for  pass-through  payment  on 
October  1.  2003  and  January  1.  2004. 
Specifically,  we  would  assume  a 
proportionate  amount  of  spending  for 
items  that  become  eligible  later  in  the 
year  while  making  an  adjustment  to 
account  for  the  fact  that  items  made 
eligible  later  in  the  year  will  not  receive 
pass-through  payments  for  the  entire 
year.  We  invited  comments  on  the 
methodology  we  proposed  and  the 
estimates  for  utilization  that  appeared  in 
Table  12  of  the  August  12,  2003 
proposed  rule.  We  received  several 
comments  on  this  proposal,  which  are 
summarized  below  along  with  our 
responses. 


Table  9,— Estimate  of  Pass-Through  Spending  in  2004 


HCPC 


apc 


Drug  biological 


2004  pass- 
through  pay- 
ment portion 


2004  esti- 
mated utiliza- 
tion 


2004  antici- 
pated pass- 
through  pay- 
ments 


J0583  

C9112  

9111 
9112 

C9113  

9113 

J1335  

9116 

J2505  

J9395  

C9121  

9119 
9120 
9121 

C9200  

C9123  

9200 
9123 

C9203  

J2324  

J3315  

9203 
9114 
9122 

J3487  

J3486  

C9205  

C9208  

C9201  

9115 
9204 
9205 
9208 

9201 

C9209  

C9207  

C9210  

9209 

9207 
9210 

C9211  

9211 

C9212  

9212 

C1783  

1783 

C1814  

1814 

C1884  

1884 

C1888  

1888 

Existing  Pass-through  Drugs/biologicals 

Injectin  Bivalnjdin,  per  1  mg 

Injection.  Perflutren  lipid  microsphere,  per  2  ml  

Injection,  Pantoprazole  sodium,  per  vial  

Injection.  Ertapenum  sodium,  per  500  mg  

Injection.  Pegfilgrastim.  per  6  mg  single  dose  vial  

Injection.  Fluvestrant.  per  25  mg  

Injection,  Argatroban,  per  5  mg 

Orcel.  per  36  cm2 

Transcyte,  per  247  sq  cm  

Injection  Perflexane  lipid  microspheres,  per  10  ml  vial  .... 

Injection.  Nesiritide,  per  0.5  mg  vial  

Injection.  Tnptorelin  pamoate,  per  3.75  mg  

Injection,  Zoledronic  acid,  per  1  mg 

injectionm  Ziprasidone  mesylate,  per  10  mg  

Injection,  Oxaliplatin,  per  5  mg 

Injection.  IV,  Agalsidase  beta,  per  1  mg  

Dermagraft,  per  37.5  square  centimeters  

Injection.  IV.  Laronidase.  per  2.9  mg  

Pass-through  Drugs/Biologicals  Effective  January 

Injection,  IV,  Bortezomib.  per  3.5  mg  

Injection.  IV.  Palonosetron  HCI,  per  0.25  mg  (250  micrograms) 

Injection,  alefacept,  for  intravenous  use.  per  7.5  mg 

Injection,  alefacept,  for  Intramuscular  use,  per  7,5  mg 

Existing  Pass-through  Devices 

Ocular  implant,  aqueous  drainage  assist  device  

Retinal  tamponade  device,  silicone  oil  

Embolization  Protective  System 

Catheter  ablation,  non-cardiac,  endovascular  (implantable) 


?004 


$0.40 

$5,278,000 

$2,111,200 

37.44 

67,000 

2.508.480 

6.34 

20,000 

126,800 

6.00 

14.400 

86,400 

708.00 

110.344 

78.123.329 

22.13 

274.156 

6.067.072 

4.13 

50,000 

206.500 

286.80 

1,000 

286.800 

194.76 

100 

19.476 

36.00 

82.400 

2.966,400 

38.30 

60,000 

2,298,000 

100.70 

307,440 

30,959.208 

54.93 

539.000 

29.607.270 

5.25 

234.286 

1.230.000 

23.86 

280,756 

6,698.845 

31  27 

194.533 

6.083.040 

145.92 

9.264 

1.351.803 

162.72 

2.612 

425.092 

262.66 

102.680 

26,970,000 

77.76 

37.500 

2,916.000 

168.00 

13,775 

2,314.200 

119.40 

27,550 

3.289,470 

324 

160,250 

35.173 

13,675.262 

25.000 

38.601.544 

215 

129.731 
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Table  9.— Estimate  of  Pass-Through  Spending  in  2004— Continued 


C1900 

C2614 
C2632 
C1818 

C1819 


1900 
2614 
2632 
1818 

1819 


Lead,  left  ventricular  coronary  venous  system  

Probe   percutaneous  lumbar  disoectomy 

Btachytherapy  solution,  iodine — 125.  per  mCl 

Integrated  keratoprosthesis 

Pass-through  Devices  Effective  January  2004. 
Tissue  localization-excision  dev  

Other  Items  Expected  To  Be  Determined  Eligible  for  2004 

Spending  for  future  approved  drugs   

Spending  for  future  approved  devices  , 

Total  Spending  for  Pass-ttirough  Drugs/biologicals,  and  devices 

2004. 


Comment:  Several  commenters 
objected  to  the  methods  used  to  project 
pass-through  drug  spending,  especially 
those  techniques  used  to  estimate  future 
products  that  are  first  eligible  for  pass- 
through  payments  beginning  in  April 
2004  or  later  in  the  vear.  They  are 
concerned  that  pass-through 
expenditures  in  2004  will  exceed  the 
statutory  cap  and  cause  us  to  impose  a 
pro  rata  reduction.  Several  hospital 
associations  propose  that  we  limit  the 
funds  allocated  for  the  pass-through 
pool  to  one  percent  and  use  the 
remaining  1.0  percent  to  fund  all  other 
APCs.  They  suggest  that  we  over- 
estimate pass-through  spending,  which 
results  in  the  reduction  of  payment  rates 
for  other  criticah  care  services. 

Response:  Section  1833(t){6)(E)(i)  of 
the  Act  requires  that  the  Secretary 
estimate  the  total  pass-through 
payments  to  be  made  for  the 
forthcoming  year  (which  allows  us  to 
determine  the  amount  of  the  conversion 
factor  for  the  forthcoming  year)  and  to 
the  extent  the  estimate  exceeds  the 
statutory  limit,  reduce  the  amount  of 
each  pass-through  payment.  For  2004, 
the  statutory  limit  is  2.0  percent  of  total 
estimated  program  payments.  In  the 
August  12,  2003  proposed  rule,  we 
provided  our  best  estimate  at  that  time 
of  pass-through  payments  for  the  drugs 
and  devices  for  which  we  expected  to 
make  pass-through  payments  in  2004, 
and  we  explained  our  methodology  for 
determining  the  estimate  for  the  final 
rule.  We  provided  a  list  of  the  devices 
and  drugs  we  either  knew  would  be 
paid  under  pass-through  next  vear  or 
which  we  believed  may  be  paid  as  pass- 
through  items  in  2004. 

We  finalized  our  estimate  of  2004 
pass-through  spending  and,  for  the 
reasons  discussed  below,  we  have 
determined  that  no  pro  rata  reduction 
will  be  required  in  2004.  As  discussed 
below  the  estimate  falls  under  the 
statutfirv  limit  of  2.0  percent.  Therefore, 


2004  pass- 
through  pay- 
ment portion 


2004  esti- 
mated utiliza- 
tion 


2004  antici- 
pated pass- 
trirough  pay- 
ments 


2,095 

901 

225 

4 

9,858 


2.819.912 

1.752.445 

1.890.000 

27.800 

1,823.730 

22,466.959 

12,791,197 

302,784,216 


the  conveision  factor  has  been  increased 
correspon  lingly  from  the  proposed  rule 
by  0.7  per:ent 

Pass-Thro  igh  Devices  Effective  January 
2004 

Commett:  One  commenter 
recommerjded  that  we  not  impose  a  pro 
rata  reduction  on  pass-through  devices 
if  the  estimated  pass-through 
expenditures  increase  appreciably.  A 
device  ma|iufacturers'  association  was 
concerned]  that  new  drugs  will  take  an 
increasing  shar«  of  the  pass-through 
pool.  They  suggested  that  the  shift  to 
more  pass-fthrough  spending  on  drugs 
will  increase  under  the  easier 
qualifications  for  drug  pass-through 
payments  and  encouraged  us  to 
reconsider!  the  issue  to  determine  how 
to  ensure  l|hat  devices  maintain  an 
"adequate  '  share  of  the  pass-through 
pool. 

flespon*?;  Section  1833(t)(6)(E)(iii)  of 
the  Act  reduires  a  prospective  uniform 
reduction  {pro  rata)  of  the  amount  of 
each  of  thg  transitional  pass-through 
payments  made  in  that  year,  if  it  is 
expected  that  pass-through  payments 
will  exceed  the  cap  set  for  OPPS  pass- 
through  ej^penditures.  Therefore,  if  any 
pro  rata  reduction  applies,  we  are 
required  to  apply  it  to  pass-through 
devices  as  well  as  drugs  and  biological 
agents.  Fof  2004,  we  do  not  expect  the 
total  paymients  for  pass-through  drugs 
and  devices  to  exceed  the  statutory 
limit.  Theiefore,  as  discussed  elsewhere, 
we  will  nott  impose  a  pro  rata 
adjustment  on  anv  pass-through  items 
in  2004. 

V.  Payment  for  Devices 

A.  Pass-Through  Devices 

Section  11833(t)(6)(B)(iii)  of  the  Act 
requires  tHat  a  category  of  devices  be 
eligible  for  transitional  pass-through 
payments  for  at  least  2,  but  not  more 
than  3.  years.  This  period  begins  with 
the  first  date  on  which  a  transitional 


pass-through  payment  is  made  for  any 
medical  device  that  is  described  bv  the 
category.  We  proposed  that  two  device 
categories  currently  in  effect  w-ould 
expire  effective  Januarv  1.  2004.  Our 
proposed  payment  methodology  for 
devices  that  ha\e  been  paid  bv  means  of 
pass-through  c:ategories.  and  for  which 
pass-through  status  would  expire 
effective  January  1,  2004.  is  discussed  in 
the  section  below. 

Although  the  device  categorv  codes 
became  effective  April  1.  2001,  most  of 
the  item-specific  "C"  codes  for  pass- 
through  devices  that  were  crosswalked 
to  the  new  category  codes  were 
approved  for  pass-through  pavment  in 
CY  2000  and  as  of  January  1 ,  2001 ,  (The 
crosswalk  for  item-specific  'C'"  codes  to 
category  codes  was  issued  in 
Transmittals  A-01-41  and  A-01-97). 
We  based  the  expiration  dates  for  the 
category  codes  listed  in  Table  10,  on 
when  a  category  was  first  created,  or 
when  the  item-specific  devices  that  are 
described  by,  and  included  in,  the 
initial  categories  were  first  paid  as  pass- 
through  devices,  before  the 
implementation  of  device  categories. 
The  device  category  expiration  dates  are 
listed  in  Table  10.  We  proposed  to  base 
the  expiration  date  for  a  device  category 
on  the  earliest  effective  date  of  pass- 
through  payment  status  of  the  devices 
that  populate  that  category.  There  are 
two  categories  for  devices  that  will  have 
been  eligible  for  pass-through  payments 
for  more  than  2  '/2  years  as  of  December 
31.  2003.  and  we  proposed  that  they 
would  not  be  eligible  for  pass-through 
payments  effective  Januarv  1.  2004.  The 
two  categories  we  proposed  for 
expiration  are  C1765  and  C2618,  as 
indicated  in  Table  10.  Each  category' 
includes  devices  for  which  pass-through 
payment  was  first  made  under  OPPS  in 
2000  or  2001. 

A  comprehensive  list  of  all  currently 
effective  pass-through  device  categories 
is  displayed  in  Table  H).  Also  displayed 
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are  the  dates  the  devices  described  by 
the  category  were  populated  and  their 
respective  expiration  dates.  For  devices 
continuing  on  pass-through  status  after 
2003.  expiration  dates  were  set  forth  in 
the  August  12,  proposed  rule  and  are 
finalized  here.  Newly  added  code  C1819 


is  first  announced  in  this  final  rule  and 
is  given  a  December  31,  2005  expiration 
date. 

The  methodology  used  to  base 
expiration  of  a  device  category  is  the 
same  as  that  used  to  determine  the  95 
initial  categories  that  expired  as  of 


Ianuar\'  1,  2U(jj,  A  list  inciuaing  ttioso 
95  categories  that  expired  as  of  Januarv 
1,  2003  (as  well  as  5  categories  that 
continued  to  be  paid  in  2003)  is  found 
in  the  November  1.  2002  final  rule  (67 
FR  66761  through  66763). 


HCPCS 
codes 


CI  765 

C2618 
C1888 
C1900 
CI  783 
C1884 
C2614 
C2632 
C1814 
C1818 
C1819 


Table  io.— List  of  Current  Pass— Through  Device  Categories  With  Expiration  Dates 


Category  long  descriptor 


Date(s) 
populated 


Adhesion  Barrier 10/1/00-3/31/01; 

7/1/01. 

Probe,  cryoblation  

Catheter,  ablation,  non-cardiac,  endovascular  (implantable) 

Lead,  left  ventricular  coronary  venous  system  

Ocular  implant,  aqueous  drainage  assist  device 

Embolization  protective  system  

Probe,  percutaneous  lumbar  discectomy  

Brachylherapy  solution,  iodine-125,  per  mCl  i  1/1/03 

Retinal  tamponade  device,  silicone  oil  ....!.!.!""'  I  4/1/03 

Integrated  keratoprosthesis  '•  7/1/03 

Tissue  localization  excision  device !  1/1/04 


4/1/01 
7/1/02 
7/1/02 
7/1/02 
l/i/03 
1/1/03 


Expiration 
date 


12/31/03 

12/31/03 
12/31/04 
12/31/04 
12/31/04 
12/31/04 
12/31/04 
12/31/04 
12/31/05 
12/31/05 
12/31/05 


We  received  several  comments  on  this 
proposal,  which  are  summarized  below 
along  with  our  responses. 

Comment:  A  few  parties  provided 
comments  on  our  criteria  for  eligibility 
for  a  new  device  category  for  pass- 
through  payment  as  published  in  the 
November  1,  2002  Federal  Register  (67 
FR  66781). 

Response:  We  made  no  proposal  to 
modify  our  criteria  for  establishment  of 
a  new  category  for  transitional  pass- 
through  payment,  so  the  criteria  were 
not  subject  to  comment  in  this 
rulemaking  period.  However,  we  will 
take  note  of  these  comments  as 
considerations  in  our  ongoing 
evaluation  of  the  new  device  category 
"process. 

New  Technology  Treatment  for  New 
Devices  for  Brachylherapy  Catheters 
and  Needles 

Comment:  A  commenter  asked  that 
we  consider  pass-through  payment  or 
new  technology  payment  for  new 
devices  of  brachytherapy  catheters  and 
needles  when  they  are  approved  by  FDA 
for  new  indications  and  treatment 
protocols. 

Response:  We  have  a  process  for 
applying  for  pass-through  new 
technology  APC  status.  See  http:// 
www.cms.hhs.gov  ioT  instructions.  If  a 
provider  or  other  party  believes  that  an 
item  or  service  meets  the  criteria  for 
pass-through  or  new  technology  status, 
the  interested  party  should  submit  an 
application,  and  we  will  then  make  a 
judgement  based  on  the  individual 
circumstances  described  in  the 
application. 


B.  Expiration  of  Transitional  Pass- 
Through  Payments  in  CY  2004 

In  the  November  1.  2002  final  rule,  we 
established  a  policy  for  payment  of 
devices  included  in  pass-through 
categories  that  are  due  to  expire  (67  FR 
66763).  We  stated  that  we  would 
package  the  costs  of  the  devices  no 
longer  eligible  for  pass-through 
payments  in  2003  into  the  costs  of  the 
clinical  APCs  with  which  the  devices 
were  billed  in  2001.  There  were  ver\' 
few  exceptions  to  the  policy  (for 
example,  brachytherapy  sources  for 
other  than  prostate  brachytherapy),  and 
we  proposed  to  make  no  changes. 
Therefore,  we  proposed  that  payment 
for  the  devices  that  populate  C1765  and 
C2618,  which  we  proposed  would  cease 
to  be  eligible  for  pass-through  payment 
on  Januarv  1,  2004,  would  be  made  as 
part  of  the  payment  for  the  APCs  with 
which  they  are  billed. 

The  methodology  that  we  proposed  to 
use  to  package  expiring  pass-through 
device  costs  is  consistent  with  the 
packaging  methodology  that  we  describe 
in  section  II. B. 5.  For  the  codes  in  APCs 
displayed  in  Table  10  of  the  proposed 
rule,  we  proposed  to  use  only  those 
claims  on  which  the  hospital  included 
the  "C"  code  and  to  discard  the  claims 
on  which  no  "C"  code  is  billed.  We 
proposed  to  limit  our  analysis  to  the 
claims  with  "C"  codes  because  we  are 
not  confident  that  the  claims  for  the 
relevant  APCs  include  the  charges  for 
the  devices  unless  the  "C"  codes  are 
specifically  billed. 

To  calculate  the  total  cost  for  a  service 
on  a  per-service  basis,  we  included  all 
charges  billed  with  the  service  in  a 
revenue  center  in  addition  to  packaged 


HCPCS  codes  with  status  indicator  "N." 
We  also  packaged  the  costs  of  devices 
that  we  proposed  would  no  longer  be 
eligible  for  pass-through  payment  in 
2004  into  the  HCPCS  codes'with  which 
the  devices  were  billed. 

We  received  several  comments  on  this 
proposal,  which  are  summarized  below 
along  with  our  responses. 

Comment:  A  commenter  supported 
packaging  the  cost  of  expiring  pass- 
through  codes  C2618  and  CC1765  into 
the  payment  for  the  procedure  in  which 
they  are  used  because  they  believe  that 
packaging  minimizes  payment  incentive 
to  use  these  devices  over  other 
appropriate  devices.  The  commenter 
urged  CMS  to  release  the  crosswalk  it 
will  use  to  assign  pass-through  device 
costs  to  specific  APCs  so  that  thev  can 
confirm  the  appropriateness  of  the 
assignment. 

Response:  There  is  no  such  crosswalk. 
Devices  and  packaged  drugs  (that  is, 
those  with  a  per  day  median  cost  of  S50 
or  less)  are  packaged  into  the  HCPCS 
code  on  the  single  procedure  claim 
(natural  single  or  pseudo  single)  with 
which  they  are  billed.  The  packaging  is 
controlled  solely  by  what  the  hospital 
bills  on  the  claim,  to  determine  what 
drugs  and  devices  were  packaged  into 
an  APC.  one  would  need  to  undertake 
an  extensive  analysis  of  all  single  and 
pseudo  single  claims  used  in  weight 
setting.  The  only  time  that  judgment 
was  used  to  attribute  a  device  to  an  APC 
was  not  for  purposes  of  packaging 
charges  into  iVPCs  but  rather  was  in  the 
setting  of  median  costs  for  5  APCs  in 
which  e.xtemal  data  on  acquisition  costs 
was  used  in  a  one  to  one  proportion 
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with  claims  data  to  set  the  device  cost 
for  an  APC  as  discussed  above. 

C.  Reinstitution  of  C  Codes  for  Expired 
Device  Categories 

Comment:  Some  commenters  strongly 
objected  to  reinstatement  of  the  C  codes 
for  devices  because  of  the  burden  that 
it  would  impose  on  hospitals  without  a 
corresponding  benefit  in  immediate 
payment.  They  indicated  that  charges 
for  devices  are  included  in  the  revenue 
code  charges  for  the  services  furnished 
and  that  using  C  codes  will  increase 
administrative  costs  significantly 
without  any  benefit  to  patient  care  or 
hospital  revenues.  They  indicated  that 
hospital  staffs  would  not  be  able  to 
differentiate  between  devices  that 
should  be  reported  and  those  that 
should  not.  One  commenter  said  that 
widespread  confusion  over  what  device 
to  code  and  what  device  to  not  code  is 
the  reason  that  the  claims  for  services 
that  require  pass-through  devices  often 
do  not  show  codes  for  the  devices.  The 
commenter  indicates  that  most  hospitals 
could  not  comply  with  this  requirement 
by  January  1.  2004  in  any  case  because 
of  extensive  changes  to  chargemasters 
that  would  be  needed.  Moreover,  given 
that  many  hospitals  did  not  complv 
even  when  the  use  of  the  code  would 
have  resulted  in  separate  payment  is  a 
strong  indication  that  thev  would  be 
unlikely  to  comply  when  no  additional 
payment  will  result  from  coding 
devices.  Commenters  indicated  that 
reintroducing  C  codes  for  devices  will 
result  in  continuation  of  improper 
coding  and  will  lead  to  a  false  sense  of 
confidence  in  the  data  for  procedures 
that  require  devices.  A  commenter  said 
that  if  CMS  decided  to  reintroduce  C 
codes  for  devices,  CMS  should  reinstate 
the  same  C  codes  that  were  used  for 
device  coding  in  2002  because  it  would 
minimize  confusion. 

Other  commenters  said  that  CMS 
should  reinstate  the  C  codes  for 
reporting  of  devices  so  that  CMS  and 
others  can  ensure  that  only  correctly 
coded  claims  are  used  to  set  medians  for 
.\PCs  into  which  device  costs  are  - 
packaged.  They  said  that  coding  for 
devices  is  needed  so  that  CMS  can  be 
assured  that  the  costs  of  the  devices  are 
packaged  into  the  costs  for  the 
procedure  when  the  medians  for  the 
procedure  are  set.  They  urged  us  to 
continue  to  use  the  presence  of  an 
appropriate  device  code  as  a  criterion 
for  claims  used  to  set  medians  for 
devices. 

Rpspnn>:f  For  2004,  we  are 
reactivating  the  C  codes  for  device 
categories  as  they  existed  on  December 
31,  2002.  The  use  of  the  code  is  not 
required  and  will  not  be  enforced. 


However,  hospitals  should  understand 
that  providing  complete  and  accurate 
information  on  the  claims  about  the 
services  that  were  furnished  and  the 
charges  for  those  services  is 
fundamental  to  our  establishment  of 
relative  weights  on  which  the  payment 
for  their  services  is  based. 

Comment:  Commenters  that 
supported  the  reinstitution  of  C  codes 
for  devicQs  said  that  CMS  should 
continue  to  restrict  the  claims  used  for 
APCs  with  a  device  to  claims  that 
contain  the  charges  for  the  devices  used 
in  the  APC.  In  particular,  a  commenter 
said  that  the  median  for  APC  0246 
(Cataract  removal  with  intraocular  lens) 
should  be  based  only  on  claims  that 
contain  enlarges  under  revenue  eenter 
0276  and  that  claims  for  APC  0246  that 
do  not  contain  charges  in  revenue  center 
0276  should  not  be  used  to  set  the 
median.  In  the  case  of  this  APC,  the 
commenter  asked  that  we  adopt  the 
2004  proposed  payment  at  a  minimum. 
Other  corlimenters  opposed  the 
reinstitution  of  C  codes  for  devices, 
which  wduld  preclude  us  from 
restricting  claims  used  to  set  weights  for 
device  APCs  to  claims  containing  such 
codes.       I 

Response:  We  restricted  the  claims 
used  to  sdt  the  medians  for  the  APCs 
contained  in  Table  7  to  claims  for  which 
there  was  a  line  item  containing  a 
device  category  code  that  was  in  use  for 
ser\'ices  furnished  on  April  1,  2002 
through  and  including  December  31. 
2002.  We  believed  that  restricting  the 
claims  us^d  to  set  median  costs  to  those 
that  met  t|iis  criterion  resulted  in 
median  costs  that  more  accurately 
reflected  felative  costs  of  these  services. 
Moreover^  for  the  APCs  in  Table  7  we 
required  ijiat  the  claim  not  onlv  contain 
a  device  Oode  that  was  valid  during  the 
period  specified  but  we  also  required 
that  the  claim  must  have  a  particular 
device  code  or  combination  of  device 
codes. 

For  APC  0313  (high  dose  rate 
brachytharapy),  we  attempted  to  require 
both  brachytherapy  sources  HDR 
Iridium  192  (Cl  717)  and  either  a 
catheter  (Cl728)  or  needle  {C1715)  but 
we  found  that  no  single  procedure 
claims  m«t  those  criteria.  Hence,  the 
median  far  APC  0313  that  appeared  in 
the  2003  OPPS  final  rule  was  the 
median  for  claims  that  did  not  meet  the 
specified  criteria  and  it  was  mistakenly 
included  in  Table  10  in  the  NPRM.  For 
this  final  rule,  we  again  began  by 
applying  the  criteria  including  source 
and  needle  or  catheter  codes,  but  still  no 
claims  met  the  criteria.  Therefore,  we 
sought  only  single  procedure  claims  that 
contained  brachytherapy  sources.  We 
found  27  single  procedure  claims  that 


met  the  revised  criteria  and  we  used  the 
median  cost  of  S936.52  that  resulted 
from  those  claims. 

D.  Other  Policy  Issues  Relating  to  Pass- 
Through  Device  Categories 

1.  Reducing  Transitional  Pass-Through 
Payments  To  Offset  Costs  Packaged  Into 
APC  Groups 

In  the  November  30.  2001  final  rule, 
we  explained  the  methodology  we  used 
to  estimate  the  portion  of  each  APC  rate 
that  could  reasonably  be  attributed  to 
the  cost  of  associated  devices  that  are 
eligible  for  pass-through  pavments  (66 
FR  59904).  Beginning  with  the 
implementation  of  the  2002  OPPS 
update  (April  1,  2002).  we  deduct  from 
the  pass-through  payments  for  the 
identifieci  devices  an  amount  that  offsets 
the  portion  of  the  APC  payment  amount 
that  we  determine  is  associated  with  the 
device,  as  required  bv  section 
1833(t)(6)(D)(ii)  of  the  Act.  In  the 
November  1,  2002  final  rule,  we 
published  the  applicable  offset  amounts 
for  2003  (67  FR  66801). 

For  the  2002  and  2003  OPPS  updates, 
we  estimated  the  portion  of  each  APC 
rate  that  could  reasonably  be  attributed 
to  the  cost  of  an  associated  pass-through 
device  that  is  eligible  for  pass-through 
payment  using  claims  data  from  the 
period  used  for  recalibration  of  the  APC 
rates.  Using  these  claims,  we  calculated 
a  median  cost  for  every  APC  without 
packaging  the  costs  of  associated  C 
codes  for  device  categories  that  were 
billed  with  the  APC.  We  then  calculated 
a  median  cost  for  every  APC  with  the 
costs  of  associated  device  categorv  C 
codes  that  were  billed  with  the  APC 
packaged  into  the  median.  Comparing 
the  median  APC  cost  minus  device 
packaging  to  the  median  APC  cost 
including  device  packaging  enables  us 
to  determine  the  percentage  of  the 
median  APC  cost  that  is  attributable  to 
associated  pass-through  devices.  Bv 
applying  these  percentages  to  final  APC 
rates,  we  determined  the  applicable 
offset  amount.  We  inchided  any  APC  on 
the  offset  list  for  which  the  device  cost 
was  at  least  1  percent  of  the  APCs  cost. 

As  we  discussed  in  our  November  1. 
2002  final  rule  (67  FR  66801),  the  listed 
offsets  are  those  that  mav  potentially  be 
used  because  we  do  not  know  which 
procedures  would  he  bill(>d  with  newly 
created  categories. 

After  publication  of  the  November  1. 
2002  final  rule,  we  received  a  comment 
indicating  that  in  some  cases  it  may  be 
inappropriate  to  applv  an  offset  to  a  new 
device  category  because  the  device 
category  is  not  replacing  any  device 
whose  costs  have  been  packaged  into 
the  APC.  We  agree  with  this  comment 
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and  proposed  to  modify  our  policy  for 
applying  offsets.  Specifically,  we 
proposed  to  apply  an  offset  to  a  new 
device  category  only  when  we  can 
determine  that  an  APC  contains  costs 
associated  with  the  device.  We  specified 
in  the  proposed  rule  that  we  would 
continue  our  existing  methodology  for 
determining  the  offset  amount, 
described  above.  However,  we  solicited 
comments  for  alternative  methodologies 
for  determining  the  offset  amounts  that 
potentially  could  he  applied  to  the 
payment  amounts  for  new  device 
categories. 

We  added  that  we  could  use  this 
methodology  to  establish  the  device 
offset  amounts  for  the  2004  OPPS 
because  we  are  using  2002  claims  on 
which  device  codes  are  reported. 
However,  for  the  2005  update  to  OPPS, 
we  proposed  to  use  2003  claims  that 
would  not  include  device  coding.  Thus, 
for  2005,  we  are  considering  whether  or 
not  to  use  the  charges  from  lines  on  the 
claim  having  no  HCPCS  code  but  have 
charges  under  revenue  codes  272,  275, 
276,  278,  279,  280,  289,  and  624  as 
proxies  for  the  device  charges  that 
would  have  been  billed  with  HCPCS 
codes  for  these  devices  in  previous 
years.  We  are  also  considering  the 
reinstitution  of  the  C  codes  for  expired 
device  categories  and  requiring 
hospitals  to  use  one  or  more  newly 
created  C  codes  for  identification  of 
devices  and  costs  on  claims.  See  section 
VLB  of  this  final  rule  for  further 
discussion. 

We  proposed  to  review  each  new 
device  category  on  a  case-by-case  basis 
to  determine  whether  device  costs 
associated  with  the  new  categorv  are 
packaged  into  the  existing  APC 
structure. 

We  reviewed  the  device  categories 
eligible  for  continuing  pass-through 
payment  in  2004  to  determine  whether 
the  costs  associated  with  the  device 
categories  are  packaged  into  the  existing 
APCs.  For  the  categories  existing  as  of 
publication  of  the  proposed  rule,  we 
determined  that  there  are  no  close  or 
identifiable  costs  associated  with  the 
devices  in  our  data  related  to  the 
respective  APCs  that  are  normally  billed 
with  those  devices.  Therefore,  for  these 
categories  we  proposed  to  set  the  offset 
to  SO  for  2004. 

If  we  create  a  new  device  category  and 
determine  that  our  data  contain 
identifiable  costs  associated  with  the 
devices  in  any  APC,  we  would  applv  an 
offset.  We  proposed,  if  any  offsets  applv. 
for  new  categories,  to  announce  the 
offsets  in  a  transmittal  that  announces 
the  information  regarding  the  new 
category. 


We  received  several  comments  on  the 
proposal,  which  are  summarized  below 
along  with  our  responses. 

Comment:  Device  manufacturers  and 
associations  generally  supported  our 
proposal  to  modify  our  policy  in 
applying  offsets  to  only  those  device 
categories  where  we  can  determine  that 
an  APC  contains  costs  associated  with 
the  device  category.  One  commenter 
also  recommended  that  we  not  apply 
offsets  to  those  categories  that  do  not 
replace  current  devices  found  in  the 
APC  costs. 

Response:  We  will  apply  an  offset  to 
a  new  device  category'  only  when  we  are 
able  to  determine  that  an  APC  contains 
costs  associated  with  the  new  device. 
We  will  also  continue  our  existing 
methodology  for  determining  anv  offset 
amount,  if  we  find  that  device  costs 
associated  with  a  new  device  category- 
are  packaged  into  the  APCs,  We  will 
include  information  about  any 
applicable  offset  in  the  transmittal  we 
issue  to  announce  information  regarding 
the  new  categon,'. 

We  also  will  publish  the  device 
percentages  related  to  APCs  on  our  web 
site.  We  believe  this  information  is 
useful  to  the  public  even  if  we  do  not 
use  the  information  to  apply  any 
particular  offset  to  new  device 
categories,  because  we  use  this 
information  to  apply  the  tests  of  "not 
insignificant  cost"  to  a  proposed  new 
device  category  application.  A 
transitional  pass-through  device 
category  must  have  an  average  cost  that 
is  not  insignificant  in  relation  to  the 
OPD  fee  schedule  amount,  according  to 
section  1833(t){6)(A)(ivKlI)  of  the  Act. 

2.  Multiple  Procedure  Reduction  for 
Devices 

In  our  discussion  in  the  proposed  rule 
of  recommendations  of  the  Advisorv 
Panel,  we  noted  that  the  Panel  asked  us 
to  analyze  our  data  to  determine  if  we 
may  be  underpaying  for  devices  when 
the  multiple  procedure  policy  is  applied 
(68  FR  47976).  We  made  no  proposal  to 
change  our  policy  regarding  the 
multiple  procedure  reduction  for 
device-related  APCs.  but  we  did  receive 
a  number  of  comments  on  the  topic. 

Comment:  Commenters  stated  that  we 
should  change  the  status  indicator  (SI) 
from  "T"  to  "S"  for  APCs  with  packaged 
device  costs  so  that  the  multiple 
procedure  discount  will  not  adverselv 
affect  the  payment  for  APCs  that  contain 
high  cost  devices.  One  commenter 
indicated  that  no  APC  for  which  the 
device  percentage  is  50  percent  or  more 
should  be  subjected  to  a  multiple 
procedure  reduction  because  any  such 
reduction  would  reduce  the  Medicare 
payment  below  the  hospital's  cost  for 


the  device.  The  commenter  offered  to 
work  with  us  to  develop  a  list  of  device 
percentages  of  APC  payments  that 
would  not  be  subject  to  the  multiple 
procedure  reduction.  Another 
commenter  suggested  that  we  create  a 
modifier  that  could  be  used  to  override 
the  multiple  procedure  reduction  for 
certain  codes  with  SI  "T".  Some 
commenters  said  that  any  code  that  is 
not  subject  to  the  multiple  procedure 
modifier  under  the  Medicare  phvsician 
fee  schedule  should  be  subjected  to  a 
multiple  procedure  modifier  under 
OPPS. 

Response:  We  are  concerned  that  the 
application  of  the  multiple  procedure 
reduction  has  been  a  recurring  theme 
among  commenters  with  regard  to  APCs 
that  contain  significant  device  costs.  We 
continue  to  believe  that  for  most  cases, 
including  many  cases  with  devices,  the 
payment  reductions  for  the  second  and 
subsequent  payments  are  appropriate. 
This  is  particularly  true  given  that  there 
must  be  two  procedures  with  SI=T  for 
the  reduction  to  occur.  Hence,  if  a 
device  procedure  is  performed  with  a 
non»device  procedure,  the  non-device 
procedure  will  not  be  reduced  if  the 
device  procedure  has  an  SI=S,  even  if 
the  non-device  procedure  is  less  costiv 
because  it  was  done  at  the  same  time  as 
the  device  intense  procedure.  We  are 
reluctant  to  change  the  Sis  for  device 
procedures  because  of  the  increase  that 
will  occur  for  non-device  procedures. 
The  shift  in  median  costs  will  be  picked 
up  in  the  scaling  of  relative  weights  for 
budget  neutrality  and  will  result  in 
some  reduction  for  all  serx'ices.  shifting 
payment  to  procedures  and  awav  from 
other  ser\'ices  types  (for  example.  E&M, 
diagnostic  tests). 

Decisions  regarding  the  application  of 
the  multiple  procedure  Sis  are  made 
independently  for  the  Medicare 
physician  fee  schedule  and  the  OPPS. 
The  physician  fee  schedule  decision  is 
heavily  dependent  upon  the  work 
performed  by  the  physician  and  the 
OPPS  decision  is  made  only  with  regard 
to  the  resources  the  hospital  supplies  for 
the  service  to  be  performed.  There  is  no 
reason  to  believe  that  a  decision  to 
reduce  or  not  reduce  for  multiple 
procedures  in  one  system  would 
necessarily  justify-  that  same  decision  in 
the  other  svstem. 

For  2004  OPPS  we  have  not  changed 
the  policy.  However,  as  we  did  for  2003 
OPPS.  we  have  changed  the  SI  for 
certain  APCs  for  which  we  were 
convinced  that  the  application  of  the 
multiple  procedure  reductioft  would 
result  in  inappropriate  payment.  For 
2005,  we  hope  to  analyze  the  effects  of 
a  more  systematic  approach  to 
determining  when  we  should  apply  the 
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multiple  procedure  reduction  to  APCs 
with  high  device  costs.  We  hope  to 
develop  these  prissible  approaches  and 
discu'^s  them  with  the  APC  Panel  at  its 
winter  meeting. 

Prosthetic  Urology  (APCs  0385  and 

UJStil 

Comment:  Commenters  said  that 
.■\PCs  0385  and  0386  should  be  changed 
from  SI=S  to  SI=T  and  that  the  APC 
Panel  agreed  and  recommended  these 
changes  in  its  ,\ugust  22.  2003  meeting. 
The  commenters  indif:ated  that  when  a 
penile  prosthesis  and  a  urinar\' 
.sphincter  are  both  implanted  at  the 
same  time,  while  there  is  some  cost 
efficiency  (for  example.  OR  time, 
recover}'  room  time,  drugs,  supplies), 
the  cost  of  the  prostheses  are  such  a 
large  part  of  the  cost  of  the  APC  that  the 
reduction  of  the  second  APC  by  50 
percent  results  in  less  than  cost  being 
paid. 

Response:  For  the  2004  OPPS.  we 
have  changed  the  SI  for  these  APCs  from 
T  to  S.  so  that  when  both  the  prosthesis 
and  sphincter  are  implanted  on  the 
same  date,  the  multiple  procedure 
reduction  will  not  apply  to  the  second 
device.  These  APCs  each  contain  a 
combination  of  penile  prostheses  and 
sphincters.  Our  data  analysis  shows  that 
it  is  not  a  rare  occurrence  for  both  to  be 
implanted  on  the  same  dav  and  that 
each  i\PC  has  a  device  percentage  in 
excess  of  60  percent.  For  these  reasons, 
we  have  changed  the  SI  for  these  APCs 
to  •S"  for  2004. 

Electrophvsiology  APCs  (APCs  0085. 
0086  and  0087}  ' 

Comment:  Commenters  said  that 
APCs  0085.  0086,  and  0087  should  not 
be  subject  to  the  multiple  procedure 
reduction  because  the  devices  used  in 
these  procedures  are  not  less  costlv 
when  the  second  procedure  is  done  on 
the  same  day.  Commenters  said  that 
these  procedures  have  become  so 
advanced  that  they  now  are  commonly 
done  on  the  same  day  and  that  the 
multiple  procedure  reduction 
significantly  reduces  the  payments 
below  what  they  were  paid  when  they 
were  done  on  subsequent  davs.  A 
commenter  suggested  that  we  should 
create  a  combination  APC  for  APCs 
0085  0086  and  0087  or  for  APCs  0085 
and  0()8h  since  these  are  often 
performed  on  the  same  day  and  the 
commenter  believes  that  the  multiple 
procedure  reduction  improperly  reduces 
payment  for  them. 

Response:  We  have  not  changed  the  SI 
tor  these  APCs  because  we  do  not 
believe  that  such  a  change  is  warranted. 
Although  devices  are  integral  to  these 
.\PCs,  the  device  portion  of  the  median 


is  not  vety  significant.  Each  has  a  device 
percent  lower  than  35  percent  (APC 
0085  =  25.61  percent,  APC  0086=34.77 
percent,  APC  0087=  30  percent). 
Moreover,  we  believe  that  there  is 
efficiency  in  performing  these 
procedures  on  the  same  day  in  the 
outpatient  .setting,  which  is  why 
hospital  practice  has  changed. 
Therefore,  we  are  retaining  these 
^proceduj^s  as  SI=T  for  2004. 

Implantation  or  Revision  of  Pain 
Management  Catheter:  Implantation  of 
Drug  Infusion  Device  (APCs  0223  and 
0227) 

Comment:  A  commenter  indicated 
that  the  same  rationale  that  applies  to 
implantation  of  neurostimulators 
(discussed  immediately  preceding) 
applies  to  APCs  0223  and  0227  and  that 
therefore,  the  multiple  procedure 
reduction  should  not  apply. 

Response:  We  are  not  convinced  by 
the  comitient  that  it  would  be 
appropriate  to  change  the. SI  for  APCs 
0223  and  0227  from  "T"  to  "S".  We 
believe  that  there  are  economies  of  scale 
that  causfe  these  procedures  to  allow  for 
appropriate  payment  when  they  are 
performed  with  other  procedures. 

Left  Ventricular  Leads  (APCs  0105,  1547 
and  1550) 

Comment:  A  commenter  indicated 
that  placement  of  a  Left  ventricular  lead 
(CPT  codle  33224,  33225.  and  33226. 
APCs  0105.  1547  and  1550  respectively) 
should  not  be  subjected  to  the  multiple 
procedure  reduction. 

Respoi\se:  We  have  reviewed  the 
codes  co^itained  in  these  APCs  and  we 
are  not  convinced  that  it  would  be 
appropriate  to  change  the  SI  for  these 
APCs 

VI.  Pavment  for  Drugs.  Biologicals. 
Radiopharmaceutical  Agents,  Blood, 
and  Blood  Products 

A.  Pass-Ihrough  Drugs  and  Biologicals 

In  the  proposed  rule,  we  expressed 
concern  about  the  extent  to  which 
Medicare  pays  more  for  pass-through 
drugs  tham  other  payers  and  more  than 
the  market-based  price  of  drugs.  To 
address  this  problem  of  how  to  pay 
appropriately  for  drugs  that  are  priced 
using  the  AWP,  we  are  developing 
regulations  that  would  revise  the 
current  payment  methodology  for  Part  B 
covered  drugs  paid  under  section 
1842(o)  orf  the  Act.  We  proposed  to 
adopt  and  apply  the  provisions  of  the 
finaJ  AWP  rule  to  establish  the  AWP  of 
pass-through  drugs  payable  under  the 
OPPS.  If  implementation  of  the  AWP 
final  rule  necessitates  mid-year  changes 
in  the  2004  OPPS  payment  rates  for 


pass-through  drugs,  we  proposed  to 
make  those  changes  on  a  prospective 
payment  basis  through  oui  regular  OPPS 
Transmittal  process  and  PRICER 
quarterly  updates.  We  further  proposed 
to  issue  instructions  b\'  program 
memorandum  regarding  implementation 
of  the  provisions  of  the  AWP  final  rule 
to  set  payment  rates  for  pass-through 
drugs  under  the  OPPS. 

We  stated  that  if  the  AWP  final  rule 
is  not  issued  in  time  to  permit  us  to 
apply  its  provisions  to  price  pass- 
through  drugs  furnished  on  or  after 
January  1.  2004.  we  proposed  to  use  95 
percent  of  the  AWP  listed  in  the  most 
recent  quarterly  update  of  the  Single 
Drug  Pricer  (SDP).  If  a  drug  with  pass- 
through  status  IS  not  included  in  the 
SDP.  we  proposed  to  forward  to  the  SDP 
contractor  the  .AWP  information 
submitted  as  part  of  the  pass-through 
application  for  calculation  of  an  allowed 
payment  amount. 

Because  the  January  SDP  would  not 
be  available  in  time,  we  proposed  to 
announce  the  Januarv  1.  2004  prices  for 
pass-through  drugs  in  our  January  2004 
OPPS  implementing  instructions  to 
fiscal  intermediaries  and  in  the  January 
2004  OPPS  PRICER  rather  than  in  the  ' 
2004  final  rule,  which  is  to  be  published 
in  the  Federal  Register  bv  November  1, 
2003.  We  further  proposed  to  update  the 
AWP  for  pass-through  drugs  paid  under 
the  OPPS  on  a  quarterly  basis  in 
accordance  with  the  quarterly  updates 
of  the  SDP.  The  updated  rates  for  pass- 
through  drugs  and  biologicals  would 
also  be  issued  through  our  quarterly 
OPPS  program  memoranda  and  PRICER 
updates. 

Comment:  A  national  hospital 
association  supported  our  proposal  to 
use  the  SDP  to  determine  the  payment 
amount  for  pass-through  drugs  and 
biologicals.  However,  the  same 
commenter  expressed  concern  about  not 
having  accurate  2004  information  on 
AWP  until  after  the  2004  OPPS  is 
implemented,  which  would  make  it 
impossible  to  predict  pa.ss-through 
spending  and  not  give  hospitals  enough 
time  to  update  their  billing  systems.  The 
commenter  also  opposed  our  proposal 
to  update  the  AWP  for  pass-through 
drugs  on  a  quarterly  basis  because  it 
would  result  in  increased  confusion  and 
burden  on  hospitals  to  make  quarterlv 
price  changes  and  could  result  in  CMS 
having  to  make  quarterly  adjustments  to 
the  pass-through  pool  to  recalculate  the 
relative  pavment  weights  for  all  APCs. 

A  provider  expressed  reservations 
about  the  impact  of  the  .AWP  rule, 
which  could  precipitate  a  shift  in  care 
from  physicians'  offices  to  hospitals. 
This  commenter  recommended  that  we 
determine  pass-through  payment 
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amnunts  using  market  application.s  bv 
drug  manufac  turprs  and  acquisition  data 
solicited  from  the  hospital  industry 
through  group  purchasing  organizations 
and  individual  hospitals  and  systems. 
The  same  commenter  encouraged  us  to 
delay  changes  in  pass-through  payments 
pending  an  assessment  of  the  impact  of 
the  AWF  rule  on  physician  practices. 

Response:  We  wish  to  ciarif\-  how  our 
use  of  the  SDP  tcuprice  pass-tfirough 
drugs  will  affect  the  OPPS  in  2004  The 
payment  rates  for  pass-through  drugs 
and  biologicals  that  are  shown  in 
Addendum  B  are  based  on  the  April  1 . 
2003  SDP,  which  was  the  update  that 
was  available  when  we  recalibrated  the 
relative  payment  weights  for  this  final 
rule.  We  also  used  these  payment  rates 
as  the  basis  for  estimating  pass-through 
spending  in  2004.  which  is  discussed  in 
section  IV  of  this  preamble. 

We  have  carefully  considered  the 
commenter's  concern  about  the 
confiision  that  could  result  if  we  were 
to  revise  the  payment  amounts  for  pass- 
through  drugs  and  biologicals  bv 
installing  prices  from  the  January  2004 
update  of  the  SDP  m  the  OPPS  PRICER 
for  implementation  beginning  January  1, 
2004.  We  agree  with  the  commenter 
that,  because  of  the  timing,  this  proposal 
could  create  operational  problems  both 
for  providers  and  for  our  claims 
processing  systems.  Therefore,  we  will 
retain  the  payment  amounts  published 
in  this  final  rule  as  the  payment 
amounts  for  pass-through  drugs 
effective  January  1.  2004. 

Further,  to  keep  quarterly  changes  to 
a  minimum,  we  have  decided  not  to 
implement  at  this  time  our  proposal  to 
update  the  AWP  for  pass-through  drugs 
paid  under  the  OPPS  on  a  quarterly 
basis  in  accordance  with  quarterly  SDP 
updates. 

At  this  time,  we  are  not  implementing 
the  AWP  rule.  Therefore,  we  are  not 
making  final  the  OPPS  changes  we 
proposed  that  would  have  resulted  from 
the  AWP  rule. 

Comment:  Several  commenters  were 
concerned  about  the  delay  in  processing 
pass-through  applications  and  assigning 
c-codes  for  new  drugs  and  biologicals. 
Commenters  believed  that  the  lack  of 
immediate  payment  under  OPPS  for 
new  FDA-approved  drugs  and 
biologicals  may  drive  hospitals  to 
discontinue  providing  innovative  life- 
saving  therapies  to  Medicare 
beneficiaries  until  pass-through 
payments  are  established.  Another 
commenter  suggested  that  CMS  create 
and  regularly  update  a  central  on-line 
listing  of  all  current  codes  for  pass- 
through  drugs,  biologicals,  and  devices. 
The  Web  site  should  also  list  all  pass- 
through  drug  and  device  applications 


under  review,  and  their  status  in  the 
review  process. 

Response:  We  understand  the 
concerns  expressed  by  commenters 
about  the  impact  of  the  time  gap  from 
FDA  approval  to  our  c-code  assignment 
and  payment  for  new  pass-through 
items:  however,  our  position  on  this 
issue  remains  the  same  as  that  described 
in  the  November  1,  2002  final  rule  (67 
FR  66780-81). 

B.  Drugs.  Biologicals^  and 
Radiopharmaceuticals  Without  Pass- 
Through  Status 

1.  Background 

Under  the  OPPS,  we  currently  pay  for 
radiopharmaceuticals,  drugs,  and 
biologicals  including  blood,  and  blood 
products,  which  do  not  have  pass- 
through  status,  in  one  of  three  ways: 
packaged  payment,  separate  payment 
(individual  APCs).  and  reasonable  cost. 
As  we  explained  in  the  April  7,  2000 
final  rule  (65  FR  18450),  we  generally 
package  the  cost  of  drugs  and 
radiopharmaceuticals  into  the  AFC 
payment  rate  for  the  procedure  or 
treatment  with  which  the  products  are 
usually  furnished.  Hospitals  do  not 
receive  separate  payment  from  Medicare 
for  packaged  items  and  supplies,  and 
hospitals  may  not  bill  beneficiaries 
separately  for  any  such  packaged  items 
and  supplies  whose  costs  are  recognized 
and  paid  for  within  the  national  OPPS 
payment  rate  for  the  associated 
procedure  or  service.  (Transmittal  A- 
01-133,  a  Program  Memorandum  issued 
to  Intermediaries  on  November  20. 
2001.  explains  in  greater  detail  the  rules 
regarding  separate  payment  for 
packaged  services).  As  we  explained  in 
the  November  1,  2002  final  rule  (67  FR 
66757).  we  do  not  classif\'  diagnostic 
and  therapeutic  radiopharmaceutical 
agents  as  drugs  or  biologicals  as 
described  in  section  1861(t)  of  the  Act. 

Comment:  Several  trade  associations 
and  manufacturers  urged  CMS  to  revise 
its  policy  that  radiopharmaceuticals  are 
not  drugs.  They  emphasized  that 
radiopharmaceuticals  go  through  the 
same  FDA  approval  process  as  drugs, 
are  approved  for  inclusion  in  the  United 
States  Pharmacopoeia  Drug  Indication, 
and  have  historically  been  considered 
drugs  under  OPPS.  they  indicated  that 
Congress  is  considering  a  legislative 
clarification  that  under  OPPS 
radiopharmaceuticals  will  continue  to 
be  treated  and  paid  as  drugs. 

Response:  We  appreciate  the 
comments  on  this  issue.  We  do  not 
intend,  by  our  designation  of 
radiopharmaceuticals  for  purposes  of 
determining  which  items  are  eligible  for 
pass-through  status,  to  imply  that 


radiopharmaceuticals  are  not 
considered  drugs  under  the  Food,  Drug, 
and  Cosmetic  Act  or  that  they  are  not 
subject  to  the  same  FDA  approval 
process  as  those  items  that  we  have 
designated  as  drugs.  However,  we  will 
continue  to  consider 
radiopharmaceuticals  as  neither  a  drug 
nor  biological.  Our  reasons  were  set 
forth  in  the  November  1.  2002  final  rule 
(67  FR  66757).  In  that  rule,  we  stated 
that  a  careful  reading  of  the  statutory- 
language  in  section  1861  (t)(l)  convinces 
us  that  inclusion  of  an  item  in,  for 
example,  the  USPDl.  does  not 
necessarily  mean  that  the  item  is  a  drug 
or  biological.  Inclusion  in  such  a 
reference  (or  approval  by  a  hospital 
committee)  is  a  necessary  condition  for 
us  to  call  a  product  a  drug  or  biological, 
but  it  is  not  enough.  CMS  must  make  its 
own  determination  that  a  product  is  a 
drug  or  biological  for  OPPS  purposes 
under  its  governing  statutes,  and  this 
determination  is  different  from  and  does 
not  affect  FDA's  determination  that  a 
product  is  a  drug  or  biological  under  the 
Food.  Drug,  and  Cosmetic  Act. 

While  we  have  determined  that 
radiopharmaceuticals  are  not  drugs 
under  the  OPPS.  we  have  chosen  to 
establish  separate  payment  for 
radiopharmaceuticals  under  the  same 
packaging  threshold  policy  that  we 
apply  to  drugs  and  biologicals.  We  have 
also  determined  that  we  will  apply  the 
same  adjustments  to  the  median  costs 
for  radiopharmaceuticals  that  will  apply 
to  non-pass-through,  separately  pedd 
drugs  and  biologicals. 

Payment  for  New  Radionucliide 
Therapy  for  Certain  Forms  ofNon- 
Hodgkins  Lymphoma 

Currently,  payment  for  the 
radiopharmaceutical  Zevalin 
(Ibritumomab  Tiuxetan)  is  packaged 
into  the  payment  for  HCPCS  codes 
G0273  (Pretx  planning.  non-Hodgkins) 
and  G0274  (Radiopharm  tx.  non- 
Hodgkins).  To  ensure  consistency  with 
our  payment  policy  for  other 
radiopharmaceuticals  (that  is,  making 
separate  payment  for 
radiopharmaceuticals  whose  costs  are 
greater  than  $150  per  episode  of  care), 
we  proposed  to  make  payment  for 
Zevalin  (ibritumomab  tiuxetan) 
separately  from  payment  for  the 
procedures  with  which  Zevalin 
(ibritumomab  tiuxetan)  is  used. 

We  proposed  to  use  HCPCS  A9522 
(Indium  111  ibritumomab  tiuxetan)  to 
report  the  use  of  In-Ill  Zevalin  (In-Ill 
Ibritumomab  Tiuxetan)  and  HCPCS 
A9523  (Yttrium  90  ibritumomab 
tiuxetan)  to  report  the  use  of  Y90 
Zevalin  (Y90  Ibritumomab  Tiuxetan). 
W--  proposed  to  place  HCPCS  A9522  in 
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APC  9118  with  a  payment  amount  of 
S2.084  55  and  HCPCS  A9523  in  APC 
9117  with  a  payment  amount  of 
Sl8.066.oq.  \\'('  note  that  payment  rates 
for  radiopharmafeuticals  are  not  subject 
to  wage  inde.x  adju.stments  because  no 
portion  of  the  payment  is  attributed  to 
labor-related  costs. 

Because  we  proposed  that  payment 
for  G0273  and  G0274  no  longer  include 
payment  for  Zevalin.  we  also  proposed 
to  place  G0273  into  newly  created  APC 
0406  and  G0274  into  newly  created  APC 
1)408.  These  APCs  include  procedures 
that  are  similar  clinically  and  in  terms 
of  resource  consumption  to  G0274  and 
G0273.  respectively. 

Zeyalin  (ibritumomab  tiuxetan)  is  a 
radioimmunotherapy  that  is  used  to 
treat  patients  with  certain  forms  of  non- 
Hodgkin's  lymphoma  (NHL).  Medicare 
began  payment  under  the  OPPS  for 
Zevalin  services  furnished  on  or  after 
October  1,  2002. 

On  lune  27.  2003.  the  FDA  approved 
the  manufacture  and  sale  of  Bexxar 
(tositumomab  and  Iodine  I  131 
tositumomab),  which  is  another 
radioimmunotherapy  used  to  treat  - 
patients  with  certain  forms  of  non- 
Hodgkin's  lymphoma.  Both  Zevalin  and 
Bexxar  are  therapeutic  regimens 
administered  in  two  separate  steps:  The 
first  step  is  diagnostic  to  determine 
radiopharmaceutical  biodistribution  of 
radiolabeled  antibodies;  the  second  step 
is  the  therapeutic  administration  of 
targeted  radiolabeled  antibodies. 

On  September  8.  2003,  we  issued  a 
One  Time  Notification  (Transmittal  1, 
Change  Request  2914)  to  implement 
payment  for  Bexxar  effective  for  ser\'ices 
furnished  on  or  after  luly  1.  2003.  We 
instructed  hospitals  to  bill  for  Bexxar 
using  HCPCS  codes  G0273  (Pretx 
planning.  non-Hodgkins).  G0274 
(Radiopharm  L\.  non-Hodgkins).  and 
G3001  I  Administration  and  supply  of 
tositumomab.  450mg).  Publication 
deadlines  precluded  our  being  able  to 
address  payment  for  Be.xxar  in  the 
.\ugust  12,  2003  proposed  rule. 

Comment:  A  major  hospital 
association,  a  nuclear  medicine 
specialty  organization,  several  providers 
that  treat  cancer  patients,  and  two 
radiopharmaceutical  manufacturers 
submitted  comments  regarding  the 
changes  we  proposed  to  the  coding  and 
payment  for  Zevalin  (ibritumomab 
tiuxetan)  under  the  2004  OPPS.  The 
commenters  agree  with  our  proposal  to 
separate  paymt;nt  for  Zevalin  from  the 
payment  for  the  procedure  and  to  pay 
for  Zevalin  using  HCPCS  codes  A9522 
and  A9523.  which  would  not  be  subject 
to  a  wage  index  adjustment.  One 
commenter  not:id  that  the  HCPCS 
descriptors  for  A9522  and  A9523  define 


the  unit  of  service  as  "per  milliciu-ie," 
but  that  the  payment  we  proposed  for 
these  two  codes  appeared  to  be  a  total 
payment  amount  rather  than  a  per 
millicuria  rate.  Several  commenters 
recommended  that  the  code  descriptors 
for  A9522  and  A9523  be  revised  to  read 
"per  dose"  rather  than  "per  millicurie.  ' 

Response:  We  appreciate  the 
commenters  '  support  of  our  proposal  to 
pay  for  Zevalin  separately  from  its 
administration.  We  also  agree  with  the 
commenter  who  suggested  that  the 
payment  rate  proposed  for  A9522  alad 
A9523  was  incorrectly  shown  as  a  total 
payment  amount  rather  than  a  per 
millicure  rate,  and  we  have  made 
certain  that  the  final  payment  amounts 
implemented  in  the  2004  update  are 
consistent  with  the  code  descriptor  for 
the  service.  We  further  agree  with  the 
recommeadation  of  commenters  that  the 
HCPCS  descriptors  for  Indium  111 
ibritumomab  tiuxetan  and  Yttrium  90 
ibritumomab  tiuxetan  would  be  less 
confusing  if  expressed  in  terms  of  dose 
rather  than  millicuries.  However,  the 
descriptoEs  for  A9522  and  A9523  were 
established  by  the  HCPCS  National 
Panel  through  the  process  described  on 
our  Web  site  at  http://wwH-.cms.hhs.gov/ 
medicare/hcpcs/.  and  such  a  descriptor 
change  could  not  be  applied  for  in  time 
for  lanuarj'  1 ,  2004  implementation  of 
the  OPPS.  Therefore,  we  are  establishing 
two  temporary  C-codes  for  hospitals  to 
use  to  bill  under  the  OPPS  for  Indium 
111  ibritumomab  tiuxetan  and  Yttrium 
90  ibritumomab  tiuxetan,  for  services 
furnished  beginning  January  1.  2004,  as 
follows: 

C1082.  Supply  of 
radiopharmaceutical  diagnostic  imaging 
agent.  ind|um-lll  ibritumomab 
tiuxetan,  per  dose 

C1083,  Supply  of 
radiopharmaceutical  therapeutic 
imaging  agent.  Yttrium  90  ibritumomab 
tiuxetan.  per  dose 

Comment:  One  commenter 
recommended  that  we  create  separate 
codes  that  parallel  A9522  and  A9523  to 
bill  for  Bexxar  (tositumomab  and  1-131 
tositumomab). 

Response:  We  are  establishing  two 
temporary  C-codes  for  hospitals  to  use 
to  bill  under  the  OPPS  for  1-131 
tositumomab  for  services  furnished 
beginning  January  1,  2004,  as  follows: 

C1080,  Supplyof 
radiopharmaceutical  diagnostic  imaging 
agent,  1-131  tositumomab,  per  dose 

C1081,  Supply  of 
radiopharmaceutical  therapeutic 
imaging  agent,  1-131  tositumomab,  per 
dose 

Comment:  Several  commenters 
recommended  that  we  discontinue  use 
of  HCPCS  codes  G0273  and  G0274  to 


describe  the  administration  of  Zevalin 
and  that,  instead,  we  instruct  hospitals 
to  report  new  CPT  code  78804, 
Radiopharmaceutical  localization  of 
tumor  or  distribution  of 
radiopharmaceutical  agent(s);  whole 
body,  requiring  two  or  more  days 
imaging,  and  new  CPT  code  79403, 
Radiopharmaceutical  therapy, 
radiolabeled  monoclonal  antibody  by 
intravenous  infusion.  One  commenter 
expressed  concern  about  our  proposal  to 
assign  G0273  for  pre-treatment  planning 
and  administration  of  the  diagnostic 
dose  to  APC  0406.  Tumor/Infection 
Imaging  because  the  payment  rate 
proposed  for  APC  0406(5258. 10)  is 
inadequate  to  pay  for  the  cost  of  the 
scans  required  to  measure  the 
distribution  of  the  radiopharmaceutical 
agent.  The  same  commenter  agreed  with 
our  proposal  to  assign  G0274  foi 
administration  of  the  therapeutic  dose 
to  APC  0408,  with  a  proposed  payment 
rateof  S217.16. 

Response:  We  agree  with  the 
commenters'  recommendations  that  we 
replace  HCPCS  codes  G0273  and  G0274 
with  CPT  codes  78804  and  79403, 
respectively.  We  will  direct  our 
contractors  to  instruct  hospitals  to  use 
CPT  code  78804  to  report 
administration  of  the  diagnostic  dose  of 
ibritumomab  tiuxetan  and  1-131 
tositumomab  and  to  report  CPT  code 
79403  to  report  administration  of  the 
therapeutic  dose  of  ibritumomab 
tiuxetan  and  1-131  tositumomab.  We 
also  agree  with  the  concern  of 
commenters  that  the  payment  amount 
for  APC  0406  in  the  final  rule  is 
insufficient  for  administration  of  the 
diagnostic  radiolabeled  antibodies  plus 
the  imaging  required  to  determine 
radiopharmaceutical  localization  of 
tumor(s)  and  distribution  of  the 
radiopharmaceutical  agent.  Therefore, 
we  are  assigning  CPT  code  78804  to 
New  Technology  APC  1508.  which  has 
a  payment  rate  of  S650.  After  we  have 
had  an  opportunity  to  collect  claims 
data  that  indicate  hospital  costs  for  this 
procedure,  we  will  re-evaluate  its  APC 
assignment.  Further,  there  are  several 
additional  expenses  associated  with 
these  innovative  radioimmunotherapies 
used  to  treat  patients  with  certain  forms 
of  non-Hodgkin's  lymphoma,  which  we 
discuss  below.  We  are  therefore 
assigning  CPT  code  70403  to  New 
Technology  APC  1507.  until  we  have 
collected  sufficient  data  to  confirm  the 
appropriate  clinical  APC  for  this 
service. 

Comment:  Several  commenters 
expressed  concern  that  our  proposed 
payment  for  Zevalin  (S2.084.55  for  the 
diagnostic  dose  of  indium  and 
$18,066.09  for  the  therapeutic  dose  of 
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Vltrium)  would  be  approximately  S2,000 
less  than  what  it  costs  a  hospital  to 
purchase  Zevalin  from  a  nuclear 
pharmacy,  thereby  jeopardizing 
beneficiary  access  to  this  therapv.  One 
commenter  submitted  information  from 
a  nuclear  pharmacy  attesting  that  it  has 
dispensed  2.068  patient-specific  doses 
of  Zevalin  nationwide  (1.071  Indium 
doses  and  997  Yttrium  doses)  and  that 
its  current  charges  are  S2.260  per  dose 
of  Indium-Ill  Zevalin  and  S19,565  per 
dose  of  Yttrium-90  Zevalin.  The 
commenter  stated  that  this  represents 
nearly  80  percent  of  all  Zevalin  doses 
dispensed  between  product  launch  in 
April  2002  through  June  30.  2003. 

Another  commenter  expressed 
concern  about  the  adverse  impact  that 
the  proposed  reduction  in  payments  for 
Zevalin  could  have  on  payment  for 
Bexxar  in  2004.  The  commenter  urged 
us  not  to  base  payment  for  Bexxar  on 
what  we  proposed  for  Zevalin  but, 
rather,  on  hospital  acquisition  costs  for 
Bexxar,  which  approximate  the 
wholesale  acquisition  cost  (WAC)  of 
S2,250  for  the  diagnostic  dose  and 
$19,500  for  the  therapeutic  dose. 

Response:  Although  we  established  a 
code  to  enable  hospitals  to  bill  for  and 
receive  separate  payment  for  Zevalin 
effective  October  1,  2002,  hospitals 
could  only  report  this  code  through 
December  31,  2002.  (Effective  January  1, 
2003,  we  combined  payment  for  Zevalin 
with  its  administration,  using  HCPCS 
codes  G0273  and  G0274.)  Our  2002 
claims  data  are  insufficient  to  allow  us 
to  calculate  a  median  cost  for  Zevalin. 
Because  Bexxar  was  approved  bv  the 
•   FDA  in  June  2003,  it  was  not  billed  at 
all  in  2002.  Therefore,  we  cannot 
determine  payment  rates  for  either 
radiopharmaceutical  based  on  the 
standard  methodology  that  we  use  to 
calculate  the  other  APC  relative 
payment  weights  and  rates.  In  instances 
where  we  lack  adequate  data  upon 
which  to  base  a  payment  rate,  we  have 
relied  wholly  or  in  part  on  external  data 
as  the  basis  for  rate  setting.  For  example, 
in  the  absence  of  claims  data,  we  use 
data  submitted  in  applications  for  new 
technology  status  to  enable  us  to  assign 
a  service  to  an  appropriate  new 
technology  APC.  Elsewhere  in  this  final 
rule,  we  discuss  how  we  are  using 
external  data  to  set  2004  payment  rates 
for  certain  other  services  and 
procedures. 

We  received  information  consistent 
with  our  request  for  verifiable  data  (68 
FR  47998)  that  indicates  the  pavment 
amounts  we  proposed  for  A9522  and 
A9523  in  the  proposed  rule  do  not 
reflect  the  price  for  Zevalin  that  is 
widely  available  to  the  hospital  market. 


Therefore,  we  are  making  final  the 
following  payments,  effective  for 
services  furnished  on  or  after  January  1, 
2004: 

For  HCPCS  code  C1080  (APC  1080) 
the  pavment  is  S2, 260; 

For  HCPCS  code  C1081  (APC  1081) 
the  payment  is  S19,565:  For  HCPCS 
code  C1082  (APC  9118)  the  pavment  is 
S2,260: 

For  HCPCS  code  C1083  (APC  9117) 
the  payment  is  S19,565. 

Comment:  One  commenter  expressed 
concern  about  the  inadequacv  of  the 
2003  payment  rate  (S2.159)  that  we 
established  for  HCPCS  code  G3001, 
Administration  and  supply  of 
tositumomab.  450mg.  The  commenter 
noted  that  the  WAC  for  unlabeled 
tositumomab  is  52,125,  and  that  a 
payment  amount  of  S2.159  is  not 
sufficient  to  pay  hospitals  for  both  the 
acquisition  of  unlabeled  tositumomab 
and  its  administration.  The  commenter 
was  also  concerned  that  packaging  the 
unlabeled  antibody  tositumomab  with 
its  administration  and  assigning  it  to  an 
APC  that  is  subject  to  wage  adjustment 
would  result  in  large  payment 
differences  across  the  countrv.  The 
commenter  noted  that  the  unlabeled 
antibody  rituximab,  which  is  used  with 
Zevalin  therapy,  is  a  separately  pavable 
drug  and  therefore  not  subject  to  wage 
index  adjustments.  The  commenter 
recommended  that  we  either  increase 
the  payment  rate  for  G3001  and  exempt 
it  from  wage  adjustment  or  that  we 
create  a  new  code  for  unlabeled 
tositumomab,  assign  a  payment  rate  that 
reflects  its  acquisition  cost,  and  pav 
separatelv  for  its  administration  using 
HCPCS  code  Q0084. 

Response:  After  carefully  reviewing 
the  commenter's  concerns,  we  have 
assigned  HCPCS  code  G3001  to  New- 
Technology  APC  1522.  which  has  a 
payment  rate  of  S2,250.  Unlabeled 
tositumomab  is  not  approved  as  either 
a  drug  or  a  radiopharmaceutical,  but  is 
a  supply  that  is  required  as  part  of  the 
Bexxar  treatment  regimen.  Therefore, 
we  do  not  agree  with  the  commenter's 
recommendation  that  we  assign  a 
separate  new  code  to  unlabeled 
tositumomab.  Moreover,  administration 
of  unlabeled  tositumomab  is  a  complete 
service  that  qualifies  it  for  assignment  to 
a  New  Technology  APC.  We  believe  that 
the  increased  payment  resulting  from 
assignment  of  G3001  to  New- 
Technology  APC  1522  will  be  sufficient 
to  enable  hospitals  to  acquire  and 
administer  unlabeled  tositumomab, 
notwithstanding  application  of  a  wage 
adjustment. 

Comment:  One  commenter 
recommended  that  we  modify  the 
payment  amounts  for  the  existing  codes 


used  to  bill  for  Bexxar  or  that  we 
establish  new  codes  to  recognize  the 
costs  of  patient  evaluation,  education, 
and  clearance  for  radiation  safety- 
purposes  as  well  as  the  costs  of 
compounding  Bexxar  by 
radiopharmacies.  The  same  commenter 
suggested  that,  as  an  alternative  to 
establishing  a  new  code  for  the  costs 
associated  with  the  procedures  required 
for  patient  safety  and  education  when 
Bexxar  is  used,  we  allow  hospitals  to 
report  an  appropriate  Evaluation  and 
Management  code  for  patient 
evaluation,  education,  and  clearance 
when  receiving  diagnostic  or 
therapeutic  services  involving 
radioisotopes. 

Response:  We  disagree  with  the 
commenter's  recommendation  that  an 
additional  code  is  needed  to  pav  for 
radiopharmacy  compounding  costs  or 
that  an  allowance  of  Si, 000  should  be 
added  to  the  payment  for  the  both 
diagnostic  and  therapeutic  doses  of 
Bexxar  to  offset  these  costs.  We  believe 
that  the  rates  we  are  implementing  in 
this  final  rule,  as  discussed  above, 
provide  sufficient  payment  for 
radiopharmacy  compounding  or 
delivery  costs  that  hospitals  mav  incur 
when  using  Bexxar  or  Zevalin.  We  have 
carefully  considered  the  commenter's 
recommendation  that  hospitals  be 
allowed  to  bill  an  appropriate  ' 
evaluation  and  management  code  for 
patient  evaluation,  education,  and 
clearance  following  procedures 
involving  radioisotopes.  We  recognize 
that  special  requirements  may  have  to 
be  met  before  releasing  a  patient 
following  exposure  to  a  high  dose  of 
radiation.  We  would  expect  the  patient's 
physician  to  provide,  and  bill  for 
separately  with  appropriate 
documentation,  a  significant  portion  of 
the  prepar,ation  and  education  needed 
by  a  patient  being  treated  with  Zevalin 
or  Bexxar.  However,  to  the  extent  that 
qualified  hospital  staff  are  required  to 
provide  additional  face-to-face  patient 
education  and  instructions  before  the 
patient's  release  following 
radioimmunotherapy.  the  hospital  may 
bill  an  appropriate  evaluation  and 
management  code  as  long  as  the  medical 
record  documents  that  the  services  are 
medically  necessary  and  that  they 
constitute  a  distinct,  separatelv 
identifiable  evaluation  and  management 
ser\  ice  that  is  consistent  with  the 
hospital's  criteria  for  that  ser\'ice. 

Drugs  and  Biologicals  for  Which  Pass- 
Through  Status  Will  Expire  in  2004 

Section  1833(t)(6)(C)(i)  of  the  Act 
specifies  that  the  duration  of 
transitional  pass-through  pavments  for 
drugs  and  biologicals  must  be  no  less 
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than  2  \  ears  nur  any  lunger  than  3  years,     to  expire  on  December  31,  2003  meet 
The  drugs  and  biologicals  that  are  due         that  criterion.  Table  11  lists  the  drugs 

Table  i  1.— List  of  Drugs  and  BiOLoacALS  for  Which  Pass-Through  Status  Expires  CY  2004 


and  biologicals  for  which  pass-through 
status  will  expire  on  December  31 ,  2003. 


HCPCS 


apc 


BlOLOaCALS  F 
Long  descriptor 


Trade  name 


— (- 


C9202  ]  9202 

I 

J0587  9018 

J0637  I  9019 

J7517  9015 

J9010  ;  9110 

J9017  9012 

J9219  7051 


Injection,  suspension  of  microspheres  of  tiuman  serum  albumin  Optison  (single  source)  .. 
with  ocfafluoropropane.  per  3ml. 

iniection,  Botulinum  toxin,  type  B.  per  100  units  [  Myobloc  (single  source) 

Injection.  Caspofungin  acetate.  5  mg •  Cancidas  (single  source) 

Mycophenolate  mofetil,  oral  per  250  mg ; CellCept  (single  source)  . 

Injection,  Alemtuzumab,  per  10  mg  Campatti  (single  source) 

Injection,  Arsenic  frioxide.  per  1  mg Trisenox  (single  source)  . 

Implant,  Leuprolide  acetate,  per  66  mg  implant  Viadur  (single  source) 


Pass-ttirough 
expiration  date 

12-31-03 

12-31-03 
12-31-03 
12-31-03 
12-31-03 
12-31-03 
12-31-03 


Comment:  A  commenter  requested 
that  we  maintain  transitional  pass- 
through  status  for  this  biological 
through  calendar  year  2004.  The 
commenter  indicated  that  Dermagraft 
was  approved  as  a  pass-through  device 
effective  October  1 .  2000  through  March 
31,  2001,  by  which  time  CMS  had 
concluded  that  Dermagraft  should  be 
classified  as  a  biological  for  payment 
purposes.  Dermagraft  later  re-qualified 
for  pass-through  status  as  a  biological 
effective  April  1,  2002.  The  commenter 
stated  that  CMS  should  not  count  the 
time  Dermagraft  was  on  the  pass- 
through  list  as  a  device  to  determine 
whether  this  product  received  a 
minimum  of  2  years  under  pass-through 
status. 

Response:  We  agree  with  the 
commenter  and  will  retain  Dermagraft 
in  pass-through  status  through 
December  2004. 

Comment:  The  manufacturer  of  an 
ultrasound  contrast  agent.  Optison  (APC 
9202,  C9202),  expressed  concern  about 
our  decision  to  retire  their  product  from 
pass-through  status  on  December  31, 

2003.  The  manufacturer  indicated  that 
two  of  Optison's  competitors,  Definitv 
(C9112)  and  Imagent  (C9203)  will 
remain  pass-throughs  in  2004  and 
receive  higher  payments,  while  pavment 
for  Optison  will  be  based  on  median 
cost  calculated  from  hospital  claims 
data,  The  commenter  was  concerned 
about  differential  (3PPS  payments  to 
hospitals  for  clinically  similar  products 
and  recommended  that  we  should  either 
allow  all  of  these  agents  to  remain  on 
pass-through  status  until  December  31. 

2004,  or  remove  them  and  use  claims 
data  to  establish  a  uniform  payment  rate 
for  2004. 

Response:  As  stated  above,  section 
1833(t)(6)(C}(i)  of  the  Act  specifies  that 
transitional  pass-through  payments  for 
linigs  and  biologicals  must  be  made  for 
at  least  for  2  vears  but  not  more  than  3 
years.  Pass-through  payment  for  Optison 
was  established  nn  April  1,  2001,  while 
Detinit\  and  Iinagent  received  pass- 


through  status  on  April  1,  2002  and 
April  1,  2p03,  respectively.  Since 
hospitals  have  been  billing  for  and 
receiving  pass-through  payments  for 
Optison  for  at  least  2  years,  we  have  the 
statutory  Authority  to  remove  this  item 
from  passrthrough  status.  Since  pass- 
through  fjayments  for  Definitv  and 
Imagent  have  not  exceeded  the 
minimuni  2-year  period  yet,  these 
products  will  retain  their  special  status 
in  2004.  In  the  absence  of  verifiable 
external  data,  the  2004  payment  rate  for 
Optison  vras  calculated  using  hospital 
claims  data  from  April  through 
December  2002  and  was  eligible  for 
dampening. 

2.  Criteria  for  Packaging  Payment  for 
Drugs,  Biologicals,  and 
Radiopharmaceuticals 

To  the  maximum  extent  possible,  our 
intention  is  to  package  into  the  APC 
payment  the  costs  of  any  items  and 
supplies  ^at  are  furnished  with  an 
outpatient  procedure.  For  2004,  we 
proposed  to  continue  with  our  policy  of 
paying  sejparately  for  drugs  and 
radiophannaceuticals  whose  median 
cost  per  dby  exceeds  Si  50  and 
packaging  the  cost  of  drugs  and 
radiophannaceuticals  with  median  cost 
per  day  of  less  than  Si 50  into  the 
procedures  with  which  they  are  billed. 
In  the  proposed  rule,  we  set  forth  the 
methodology  we  used  to  calculate  the 
median  c()st  per  day  for  drugs, 
biologicalis,  and  radiopharmaceuticals 
(68  FR  47996-47997). 

We  proposed  to  provide  an  exception 
in  2004  to  the  packaging  rule  for  drugs 
and  radiopharmaceuticals  whose 
payment  status  would  change  as  a  result 
of  using  mewer  data.  For  2004,  we 
propo.sed  that: 

•  Currently  packaged  drugs  and 
radiopharmaceuticals  with  median  costs 
per  day  at  or  above  Si 50  would  receive 
separate  payment  in  2004. 

•  Curr^tly  separately  payable  drugs 
and  radiopharmaceuticals  with  median 
costs  per  day  under  S150  would 


continue  to  receive  separate  pavment  in 
CY  2004. 

•  Drugs  whose  pass-through  status 
would  expire  on  December  31,  2003, 
and  whose  median  costs  per  dav  are 
under  Si 50  would  receive  separate 
payment  in  2004, 

•  Currently  packaged  drugs  and 
radiopharmaceuticals  with  median  costs 
per  day  below  Si 50  would  remain 
packaged  in  2004. 

We  requested  comments  on  the 
methodology  we  used  to  determine  the 
median  cost  per  day.  on  the  threshold 
we  proposed  to  use  for  packaging  drugs 
and  radiopharmaceuticals,  and  on  the 
proposal  to  pay  separatelv  for  drugs  and 
radiopharmaceuticals  whose  pavment 
status  would  change  based  on  use  of 
recent  claims  data  and  our  proposed 
methodology.  We  also  requested 
comments  on  alternatives  to  packaging. 

We  received  many  comments  on  our 
proposals,  which  are  summarized  below 
along  with  our  responses. 

Comment:  We  received  many 
comments  from  patient  advocates, 
individual  clinicians,  physician  and 
nursing  professional  associations, 
individual  hospitals,  and  manufacturers 
and  their  representatives  that  expressed 
significant  concerns  over  our  proposal 
to  continue  the  2003  policv  under 
which  we  package  the  cost  of  most 
drugs,  biologicals  and 
radiopharmaceuticals  that  cost  SI 50  or 
less.  We  also  received  several  comments 
from  major  provider  groups  in  support 
of  the  packaging  proposal  and 
recommending  a  higher  threshold.  One 
such  organization  recommends  that  we 
study  this  issue  further  to  develop  a 
more  appropriate  long-term  solution. 

Commenters  who  disagreed  with  the 
proposal  to  package  drugs,  biologicals 
and  radiopharmaceuticals  costing  S150 
or  less  believe  that  the  proposed  rates 
for  the  drug  administration  codes  do  not 
adequately  address  the  costs  of  hospitals 
to  administer  these  drugs.  Several 
commenters  conducted  their  own 
analyses  of  this  issue  in  conjunction 
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with  the  proposals  for  drug 
administration  discussed  elsewhere  in 
this  final  rule.  For  many  of  these 
commenters.  the  issues  of  packaging, 
drug  payment  rates  and  our  discussion 
of  drug  administration  in  the  proposed 
rule  were  intertwined.  Some 
commenters  that  disagreed  with  our 
$150  packagmg  threshold  asserted  that 
most  visits  involve  deliverv  of  drugs 
that  had  been  designated  as  packaged 
and  that  o\erpayment  for  visits  with  no 
packaged  drugs  is  small  compared  to  the 
overall  underpayment  of  both  packaged 
and  separately  payable  drugs.  Particular 
concern  was  expressed  about  the 
packaging  of  cancer  chemotherapv 
drugs.  One  commenter  stated  that  the 
dosages  may  vary  significantly,  and 
where  given  in  high  doses  the  cost  for 
a  single  drug  alone  may  exceed  the  total 
packaged  payment.  Also,  commenters 
stated  that  several  packaged  drugs  are 
often  administered  during  a  single 
infusion,  and  where  the  cost  of  a  single 
packaged  drug  may  be  less  than  $150 
the  cost  of  multiple  packaged  drugs  is 
often  greater  than  Si 50. 

Several  commenters  indicated  that  the 
methodology  and  cost  data  we  used  to 
calculate  the  median  cost  per  day  for 
drugs  and  radiopharmaceuticals  were 
based  on  incorrectly  coded  claims 
where  the  wrong  number  of  units  were 
reported  and  a  very  limited  number  of 
single  claims  were  captured  which 
failed  to  portray  the  hospitals'  charges 
appropriatelv.  therefore,  certain  high 
cost  items  fell  below  the  $150  threshold. 

Commenters  expressed  concern  about 
patient  access  to  effective  but  lower  cost 
drugs  and  the  disincentive  we  may 
create  by  paying  separately  for  those 
over  Si 50  per  day.  One  organization 
stated  that  cancer  centers  have  reported 
that  they  have  taken  or  are  considering 
steps  to  restrict  patient  access  to  those 
drugs  that  we  have  packaged.  One 
hospital  estimated  that  it  would  lose 
approximately  $490  per  visit  for  a 
patient  receiving  chemotherapy  due  to 
the  Si 50  packaging  rule  and  the 
proposed  reductions  in  payments  for 
certain  drugs.  While  some  commenters 
expressed  general  concerns  about 
packaging  the  costs  of  anv  drugs, 
biologicals  or  radiopharmaceuticals, 
other  commenters  recommended  that 
we  apply  a  $50  threshold  in  lieu  of  the 
proposed  Si 50  threshold  in  determining 
which  items  to  pay  for  separately.  Some 
of  the  commenters  recommending  a  $50 
threshold  cited  statutory  changes  under 
consideration  by  Congress  that  would 
mandate  a  $50  threshold. 

Response:  For  2004.  we  have 
established  a  $50  median  cost  per  day 
threshold  in  determining  whether  drugs, 
biologicals  and  radiopharmaceuticals 


will  be  packaged.  Those  items  that  fall 
below  the  threshold  will  be  packaged 
into  the  costs  of  the  service  or  procedure 
with  which  they  are  billed;  those  items 
with  median  costs  above  the  threshold 
will  be  paid  for  separately  in  2004. 

We  analyzed  our  data  in  determining 
our  final  drug  administration  coding 
and  payment  policy,  as  discussed 
elsewhere  in  this  final  rule,  and 
reviewed  the  median  costs  of  all  APCs 
under  both  a  Si  50  and  a  $50  packaging 
rule.  We  concluded  that  there  was  not 
a  sufficient  difference  in  the  median 
costs  under  those  two  scenarios, 
resulting  in  inadequate  payment  when 
drugs,  biologicals  and 
radiopharmaceuticals  costing  between 
$50  and  $150  would  be  used  by  the 
hospital.  Therefore,  we  agree  with  the 
majority  of  commenters  that,  for  2004. 
the  appropriate  threshold  should  be 
$50. 

We  also  recognize,  as  several 
commenters  did,  that  packaging  creates 
incentives  for  hospital  efficiencies  and 
will  continue  to  apply  that  concept  to 
devices,  mosf-supplies  and  equipment 
associated  with  a  procedural  APC,  and 
low  cost  drugs.  However,  we  are 
convinced  that  under  our  current 
methodology  for  establishing  relative 
weights,  that  packaging  drugs, 
biologicals  and  radiopharmaceuticals 
costing  in  excess  of  the  $50  threshold 
per  patient  per  day  would  not  provide 
adequate  payment  in  2004  and  could 
adversely  affect  beneficiary  access  to 
important  therapies.  Nevertheless,  our 
final  decision  for  2004  does  not  mean 
that  a  change  in  our  methodologv  for 
establishing  relative  weights  in  the 
future  could  not  cause  us  to  revisit  our 
packaging  policy  in  the  future.  Since  we 
have  lowered  the  packaging  threshold 
from  $150  to  $50.  we  will  not  adopt  the 
proposal  to  provide  an  exception  to  the 
packaging  rule  for  drugs  and 
radiopharmaceuticals  whose  pavment 
status  would  change  from  2003  to  2004 
as  a  resuh  of  using  newer  2002  data. 

However,  we  note  several  exceptions 
to  our  policy  of  packaging  drugs, 
biologicals  and  radiopharmaceuticals 
for  which  the  median  per  day  cost  is 
less  than  the  $50  threshold.  As 
discussed  elsewhere  in  this  final  rule, 
we  will  allow  separate  pavment  under 
the  OPPS  for  all  blood  and  blood 
products  and  for  single  indication 
orphan  drugs.  We  will  also  allow 
separate  payment  for  hepatitis  B  vaccine 
under  the  OPPS.  While  the  median  per 
day  costs  for  several  hepatitis  B  vaccine 
codes  fell  below  the  $50  threshold  using 
the  final  rule  data,  we  believe  that 
continued  separate  payment  for  these 
codes  is  warranted  given  the  special, 
separate  benefit  category  established  by 


Congress.  Separate  payment  for 
influenza  and  pneumococcal  vaccines 
will  continue  to  be  made  outside  of  the 
OPPS  on  a  reasonable  cost  basis. 

3.  Payment  for  Drugs,  Biologicals.  and 
Radiopharmaceuticals  That  Are  Not 
Packaged 

In  order  to  establish  payment  rates  for 
separately  payable  drugs  and 
radiopharmaceuticals  for  the  2004 
OPPS.  we  first  determined  median  cost 
for  each  drug  and  radiopharmaceutical 
per  unit.  When  we  compared  the 
median  cost  per  unit  used  for 
determining  the  2003  payment  rate  (for 
example,  the  true  or  dampened  median 
cost)  for  separately  payable  drugs  and 
radiopharmaceuticals  with  their  2004 
median  cost  per  unit,  we  found 
fluctuations  in  costs  from  2003  to  2004. 

We  solicited  comments  concerning 
the  reasons  for  the  fluctuations  in 
median  costs  from  2003  to  2004.  We 
stated  our  interest  in  determining 
whether  these  fluctuations  reflect 
changes  in  the  market  prices  of  these 
drugs  and  radiopharmaceuticals  or 
problems  in  the  hospital  claims  data  (for 
example,  inaccurate  coding,  improper 
charges)  that  we  use  for  setting  pavment 
rates. 

In  the  proposed  rule,  we  discussed  in 
detail  several  options  we  considered  to 
address  the  fluctuations  in  median  costs 
for  separately  payable  drugs  and 
radiopharmaceuticals  (68  FR  47997- 
47998).  The  option  that  we  proposed  for 
2004  was  a  variation  of  the  methodology 
used  for  the  2003  OPPS.  For  separately 
payable  drugs  and  radiopharmaceuticals 
whose  2004  median  costs  decreased  by 
more  than  15  percent  from  the 
applicable  2003  median  cost,  we 
proposed  to  limit  the  reduction  in 
median  costs  to  one  fourth  of  the 
difference  between  the  value  derived 
from  claims  data  and  a  15  percent 
reduction  (for  example,  for  a  drug 
whose  cost  decreased  by  35  percent 
from  the  applicable  2003  median  cost, 
the  allowed  reduction  from  2003  to 
2004  would  be  15  percent  +  (^4  times 
35  -  15)  percent  =  20  percent).  For 
separately  payable  drugs  and 
radiopharmaceuticals  whose  median 
costs  decreased  by  less  than  15  percent 
from  2003  to  2004,  we  proposed  to 
establish  their  payment  rates  using  the 
median  costs  derived  from  the  2002 
claims  data.  We  stated  that,  based  on 
more  complete  claims  data  we  expected 
to  have  for  the  final  rule  and  on  the 
comments  from  the  public,  we  would 
re-evaluate  the  appropriateness  of 
adjusting  median  costs  for  drugs  for 
which  median  costs  would  decline  in 
2004. 
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\V»>  dlsii  proposed  a  separate  payment 
policy  for  drugs,  biologicals,  and 
radiopharmaceuticals  for  which  generic 
alternatives  have  been  approved  bv  the 
Food  dnd  Drug  Administration  (FDA) 
b(>t\v(H>n  October  2001  diui  December 
2002. 

We  solicited  comment  on  both  our 
i)roposed  methodology  and  payment 
rates  for  separately  payable  drugs  and 
radiopharmaceuticals  for  2004.  We 
requested  that  commenters  who 
disagree  with  the  proposed  rate  for  a 
drug  or  radiopharmaceutical  submit 
verifiable  information  to  support  their 
opinions  that  the  proposed  rate  is 
inaccurate  and  do^  not  reflect  the  price 
that  is  widely  available  to  the  hospital 
market. 

We  received  a  number  of  comments 
on  our  payment  methodology  options 
for  separately  payable  drugs,  biologicals. 
and  radiopharmaceuticals.  Those 
comments  are  summarized  below  along 
with  our  responses. 

Comment:  We  received  a  number  of 
comments  noting  disagreement  with  the 
proposed  payment  rates  for  separately 
paid  drugs,  biologicals  and 
radiopharmaceuticals  overall.  Manv  of 
these  comments  were  included  in  the 
comments  on  our  packaging  proposal, 
summarized  above,  and  expressed  some 
of  the  same  concerns,  such  as 
restrictions  to  patient  access, 
particularly  to  cancer  chemotherapy 
drugs.  One  hospital  commenting  on  the 
proposed  rates  stated  that,  as  with  most 
hospitals,  they  continually  attempt  to 
leverage  buying  power  to  reduce  the 
costs  of  drugs  but,  like  most  hospitals, 
have  been  unable  to  do  so  for  certain 
drugs.  Commenters  asked  that  we 
critically  review  the  data  used  to 
establish  the  payment  rates  including 
consideration  of  the  charge  compression 
issue.  Commenters  stated  that  the 
proposed  payments  would  not  cover  the 
direct  acquisition  costs  of  certain  items. 

A  number  of  commenters  objecting  to 
our  proposed  payment  rates  stated  that 
the  hospital  data  that  we  use  to 
calculate  those  rates  are  flawed  and  that 
the  methodology-  we  employ  to  convert 
hospital  claims  data  to  relative  weights 
is  problematic.  Commenters  attributed 
these  concerns  to  issues  such  as  hospital 
billing  practices  that  result  in  inaccurate 
reporting  of  units  or  charges,  HCPCS 
coding  changes,  and  the  use  of  cost-to- 
charge  ratios  across  all  products 
regardless  of  whether  an  item  is  high  or 
low  cost. 

We  received  numerous  comments  on 
alternatives  to  our  proposed  policies  for 
separately  payable  drugs  and 
radiopharmaceuticals.  One  commenter 
suggested  that  we  pay  the  amount  of  the 
hospitals  acquisition  cost  plus  an 


additional  25  percent  to  pay  for  costs  of 
receiving,  processing  and  storing  the 
items.  Other  comments  suggested  that 
we  limit  the  decreases  for  all  separately 
paid  drugs  to  a  reduction  of  10  percent 
in  the  payment  rates,  as  we  proposed  for 
blood  ano  blood  products,  instead  of 
our  proposed  policy  of  limiting 
reductions  in  median  costs  for  those 
separately  paid  items  with  median  costs 
with  reductions  greater  than  15  percent. 
Another  suggestion  was  that  we 
establish  a  payment  rate  floor  for  a 
product  that  could  be  raised  if  a 
manufacturer  submitted  information 
demonstlating  that  the  rate  should  be 
higher  than  the  floor. 

Several  commenters  indicated  that  we 
should  uje  only  claims  that  have  the 
appropriate  administration  or  procedure 
code  and  the  HCPCS  code  for  a 
particular  drug  or  radiopharmaceutical 
when  detiermining  the  median  cost  for 
that  drug;or  radiopharmaceutical.  One 
commentjer  recommended  that  we  pay 
for  drugs  and  biologicals  at-95%  AWP 
to  standardize  payments  for  drugs  and 
biologicals  across  different  practice 
settings.  Another  commenter  requested 
that  we  e$tablish  payment  floors  that  are 
equal  to  those  in  the  pending 
Congressional  Medicare  legislation  (for 
example, icertain  sole  source  drugs 
would  be  paid  at  least  88  percent  of 
AWP  in  2004);  whereas  another  dru|; 
manufacturer  recommended  that  we  use 
the  Fedejjal  Supply  Schedule  price  plus 
a  certain  percentage  (for  example,  12.5 
percent)  is  an  absolute  minimum 
payment  amount  for  drugs  and 
radiophatmaceuticals. 

In  addition  to  the  comments  regarding 
our  prop<ised  payment  rates  for  drugs, 
biologicals  and  radiopharmaceuticals 
overall,  we  received  comments 
concerning  the  proposed  rate  for 
specific  i^ems.  For  a  few  of  those  items, 
we  received  external  cost  data  that  met 
the  preferred  criteria  we  set  forth  in  our 
proposed  rule  (for  example,  non- 
proprietary data  that  demonstrates 
actual,  merket-based  prices  at  which  a 
broadly-based  national  sample  of 
hospitals  were  able  to  prociu-e  the  item). 
Several  commenters  suggested  that  we 
substitute  external  data  on  hospital 
acquisition  cost  for  median  costs 
calculated  from  our  claims  data  when 
determining  the  payment  rate  for  drugs 
and  radiopharmaceuticals  for  which  we 
have  recedved  such  data.  Others 
recommended  that  we  use  external  data 
to  benchmark  payment  for  drugs  and 
radiopharmaceuticals  and  make 
appropriate  adjustments  to  the  proposed 
2004  pavinent  levels.  Even  though  most 
commenters  supported  the  use  of 
external  data  in  place  of  hospital  claims 
data,  a  national  hospital  association 


expressed  concern  about  the  use  of 
external  data  in  OPPS.  The  commenter 
indicated  that  if  externa!  data  is  used  for 
rate  setting  in  2004.  then  we  mav  have 
to  continue  to  collect  data  on 
acquisition  cost  for  future  vears  to  be 
able  to  continue  to  adjust  the  weights. 
Instead,  the  commenter  was  supportive 
of  using  claims  data  to  set  payment  rates 
without  the  use  of  external  data  and 
urged  us  to  remain  committed  to  the 
averaging  process  inherent  in  the 
prospective  pa\ment  s\stem. 

Response:  We  have  decided  to  adopt 
the  general  principle  proposed  in  our 
August  12,  2003  proposed  rule  limiting 
the  reduction  in  median  costs  to  one- 
fourth  of  the  difference  between  the 
value  derived  from  our  claims  data  and 
a  15  percent  reduction.  For  example,  a 
drug  whose  median  cost  decreased  by 
35  percent  from  the  median  cost  used  to 
establish  the  separate  payment  rate  for 
2003  would  be  15  percent  +  V  ■*  times 
35-15)  percent,  or  20  percent.  However, 
we  will  not  apply  this  methodologv  to 
the  medians  of  those  drugs,  biologicals 
and  radiopharmaceuticals  that  are 
packaged  in  2003  but  for  which  we  will 
allow  separate  payment  in  2004. 
Payfnent  for  drugs,  biologicals  and 
radiopharmaceuticals  that  emerge  from 
packaged  status  in  2004  because  their 
median  per  day  costs  are  greater  than 
S50  per  day  will  be  based  on  the 
unadjusted  median  cost  derived  from 
our  April-December  2002  claims  data. 
Since  these  items  are  packaged  in  2003. 
we  did  not  calculate  any  adjusted 
medians  on  w  hich  to  base  their 
payments  on  for  2003.  Thus,  we  are 
unable  to  determine  the  extent  to  which 
their  median  costs  fluctuate  from  2003 
to  2004. 

As  discussed  in  our  proposed  rule 
and  elsewhere  in  this  final  rule,  we  used 
a  more  complete  set  of  claims  for  the 
April-December  2002  claims  period  and 
the  most  recently  submitted  cost  report 
data  to  calculate  median  costs  for  all 
currently  separately  paid  drugs, 
biologicals  and  radiopharmaceuticals. 
Our  analysis  of  the  later  and  more 
complete  data  revealed  that  a  number  of 
these  items  continued  to  experience  a 
decline  of  more  than  15%  in  median 
cost.  We  again  considered  several 
options  to  address  the  fluctuations  in 
medians,  which  for  some  items  would 
result  in  wide  fluctuations  in  pavments 
to  hospitals.  One  option  was  to  do 
nothing  to  adjust  for  the  fluctuations; 
another  option  was  to  applv  a  more 
modest  give-back  (for  example,  50 
percent  instead  of  75  percent,  after 
allowing  for  the  15  percent  reduction.) 
We  also  considered  the  comments  we 
received  on  drug  payments  in  general 
and  for  specific  items. 


Federal  Register    Vc 


68.  Xo.  216 /Friday,  November  7.  2003 /Rules  and  Regulations  UMAT 


We  did  not  adopt  the  options  that 
would  allow  no  adjustments  for  items 
separately  paid  in  2003  where  the  costs 
declined  because  we  were  convinced  by 
the  many  commenters  on  this  topic  that 
such  fluctuations  create  problems  for 
the  hospitals.  We  were  also  convinced 
by  the  commenters  that  a  less  generous 
give-back,  such  as  50  percent,  would  not 
adequately  address  the  verv  real 
concerns  about  patient  access  to  some  of 
these  drugs,  particularly  for  cancer 
chemotherapy.  We  believe  that,  for  the 
majority  of  items  paid  separately  in 
2003  for  which  the  more  recent  hospital 
data  indicates  a  reduction  in  excess  of 


15  percent,  the  adjustment  methodology 
we  proposed  and  that  we  are  adopting 
for  this  final  rule  provides  an  adequate 
buffer  for  the  hospitals  against  dramatic 
fluctuations  in  payment  amounts  while 
at  the  same  time  not  significantly 
affecting  the  budget  neutrality  scalar 
applied  to  the  relative  weights  for  all 
services. 

We  believe  that  either  the  use  of  our 
unadjusted  medians  or.  where 
applicable,  a  median  adjusted  to  limit 
reductions  greater  than  15  percent 
methodology,  will  not  adversely  impact 
beneficiar>'  access.  However,  we  were 
convinced  by  the  external  data  meeting 
our  preferred  criteria  and  the  related 


comments  that  we  received  for  several 
items,  the  payment  rates  resulting  from 
our  data  alone  could  provide  a 
disincentive  for  hospitals  to  provide 
these  particular  therapies.  Therefore,  we 
have  determined  that  we  will  use  this 
credible  and  relevant  external  data  to 
establish  a  median  cost  for  the  following 
items  listed  in  table  15.  For  these  items, 
as  with  the  few  device-related  APCs  for 
which  we  are  considering  external  data, 
we  have  calculated  an  adjusted  median 
cost  by  blending  the  median  cost 
derived  from  our  dampening 
methodology  with  the  cost  data  from  the 
external  sources  on  a  one-to-one  ratio. 


Table  i2  — list  of  Drugs.  Biologicals.  and  Radiopharmaceuticals  for  Which  Blended  Data  Were  Used  to 

Determine  2004  Payment  Rates 


APC 


HCPCS 


Short  descriptor 


2004  adjusted 
median  cost 


Extemal 
acquisition  cost 


2004  1:1  BJended 
median  cost 


0909 J1825 Interferon  beta-la  

9022  Q3025 IM  inj  Interferon  beta-la  

0902  J0585  Botulinum  toxin  a  

7000 J0207 Amifostlne  

1624 Q3007 Sodium  phosphate  p32 

■■625  Q3008  Indium  1 11 -in  pentetreotide 

1305 C1305  Apligraf 


$159.16 

53.05 

2.86 

241.95 

49.18 

400.41 

659.55 


$231.25 

77.08 

3.92 

369.49 

100.00 

550.00 

1.077.57 


$195.21 

65.07 

3.39 

305.72 

74.59 

475.21 

868.56 


We  note  that  we  also  received 
external  data  for  other  items,  which  we 
did  not  use  for  rate  setting.  In  those 
cases,  we  determined  the  data  was  not 
reliable  because  the  data  did  not  meet 
the  preferred  criteria  sot  forth  in  the 
August  12.  2003  proposed  rule. 

Comment:  One  commenter  raised  a 
concern  about  our  proposal  to  limit 
reductions  in  the  median  costs  of  non- 
pass-through  drugs  and  biologicals  to 
one-fourth  of  the  difference  between  the 
actual  decline  and  15%  less  than  the 
2003  adjusted  median.  While  expressing 
support  for  an  initiative  that  reduces 
significant  fluctuation  in  APC  payment 
rates  from  one  year  to  the  next,  the 
commenter  expressed  uncertainty  about 
the  size  of  the  reduction  limitation  and 
suggested  that  CMS  consider  a  less 
generous  dampening  approach  since  the 
budget-neutral  dampening  would 
negativRlv  affect  other  APCs. 


Response:  While  we  believe  that  a 
general  limitation  on  reductions  in 
payments  for  certain  drugs  and 
biologicals  is  warranted  for  reasons 
discussed  elsewhere  in  this  final  rule, 
"we  also  recognize  the  commenter's 
concerns  about  the  effect  that  such  a 
policy  would  have  on  other  APCs.  We 
have  decided  to  address  the 
commenter's  concern  by  placing  an 
upper  limit  on  adjustments  to  the 
median  costs  used  to  calculate  the  2004 
payment  rates.  We  believe  that  it  is 
reasonable  to  place  such  an  upper  limit 
on  the  dampening  so  that  the  resulting 
adjusted  median  is  no  greater  than  95 
percent  of  AWP  or  the  2004  unadjusted 
median.  We  reviewed  the  drugs, 
biologicals.  and  radiopharmaceuticals 
whose  median  costs  decreased  by  more 
than  15  percent  from  2003  to  2004.  VVe 
then  compared  the  adjusted  median 
(after  dampening)  to  95  percent  of  AWP 
for  each  of  the  items.  In  cases  where  95 


percent  of  AWP  was  higher  than  the 
adjusted  median,  we  capped  the 
adjusted  median  at  a  value  that  was  the 
higher  of  95  percent  of  AWP  or  the  2004 
unadjusted  median.  The  95  percent  of 
AWPs  for  these  drugs  and 
radiopharrnaceuticals  were  calculated 
using  AWP  values  from  the  Redbook 
that  were  effective  as  of  April  1.  2003. 
We  reviewed  the  drugs,  biologicals.  and 
radiopharmaceuticals  whose  median 
costs  decreased  by  more  than  15  percent 
from  2003  to  2004.  We  then  compared 
the  adjusted  median  (after  dampening) 
to  95  percent  of  AWP  for  each  of  the 
items.  In  cases  where  95  percent  of 
AWP  was  higher  than  the  adjusted 
median,  we  capped  the  adjusted  median 
at  a  value  that  was  the  higher  of  95 
percent  of  the  AWP  or  the  2004 
unadjusted  median.  The  drugs, 
biologicals.  and  radiopharmaceuticals 
affected  by  this  policy  are  listed  in  the 
table  below. 


Table  i  3. —Items  Whose  2004  adjusted  Medians  are  Capped  at  the  Higher  of  95  Percent  of  AWP  or  Their 

2004  Unadjusted  Median 


arc 


Description 


2004  adjusted 
median 


95%  AWP 


2004  unadjusted 

median 


1095  Technetium  TC  99m  depreotide 

0820  I  Daunorubicin  

0961   Albumin  (human).  5%.  50  ml  

0963  Albumin  (human).  5%.  250  ml  ... 

0964  Albumin  (human).  25%,  20  ml  ... 

0965  Albumin  (human).  25%.  50  ml  ... 


$216.26 

$40.00 

$17.18 

89.80 

78.14 

65.81 

41.86 

15.31 

16.15 

204.03 

58.00 

62.83 

46.10 

15.31 

21.86 

114.36 

30.63 

51.12 
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4   Pdvment  for  Drug  Administration  "- 

In  order  to  facilitate  accurate 
pri\'mpnts  for  drugs  and  drug 
administration,  ue  considered  whether 
to  make  several  changes  in  our  current 
pavment  policy  with  regard  to  payment 
for  QU081.  Q0083.  Q0084.  and  Q0085. 

We  proposed  to  continue  our  current 
policy  of  packaging  drugs  and 
radiopharmaceuticals  that  cost  less  than 
•SI. 50  per  episode  of  care  into  the  APC 
with  which  they  are  associated  (for 
t'xample.  nuclear  medicine  scans,  drug 
administration). 

In  the  proposed  rule,  we  presented 
data  that  showed  that  paving  based  on 
a  median  cost  for  the  APC  for  each  of 
the  four  current  codes  generally  results 
in  underpayment  when  packaged  drugs 
are  billed  on  the  claim  and  overpayment 
when  separateh-  paid  drugs  are  billed 
on  the  claim.  In  the  proposed  rule  we 
discussed  our  data  analysis  in  detail. 
We  also  discussed  four  alternatives  to 
the  current  codes  and  APC  payments  in 
detail  (68  PR  47999-48003).  In 
summary,  the  4  alternatives  presented 
were: 

1.  Maintain  the  current  codes  and 
APC^s  with  payments  based  on  the 
median  costs  of  all  claims  in  the  APC. 

2.  Eliminate  the  four  current  codes 
and  create  eight  new  codes  to  enable 
hospitals  to  report  that  they 
administered  a  packaged  drug  or  a 
separately  paid  drug.  We  would  pay  a 
different  APC  amount  for  each  of  the 
eight  new  codes.  The  new  code 
descriptors  would  parallel  those  of  the 
current  codes.  This  would  retain  the 
concept  of  using  one  code  rather  than 
two  when  both  "infusion"  and 
administration  of  chemotherapy  by 
"other  than  infusion"  occurred  (as 
exists  under  the  current  codes).  Coders 
would  have  to  look  up  the  drugs 
administered  to  know  which  code  to 
bill. 

3.  Eliminate  the  four  current  codes 
and  create  six  new  codes  to  enable 
hospitals  to  report  that  thev 
administered  a  packaged  drug  or 
separately  paid  drug  and  pay  a  different 
APC  amount  for  each  of  the  six  new 
codes.  In  this  option,  no  code  equivalent 
to  Q0085  would  exist.  Therefore,  when 
administering  chemotherapv  by 
"infusion"  or  "other  than  infusion," 
hospitals  would  report  two  codes,  one 
for  administration  by  "infusion"  and 
one  tor  administration  by  "other  than 
infusion."  This  would  eliminate  the 
need  to  use  one  code  when  both 
infusion  and  another  method  of 
administration  of  chemotherapy 
occurred.  Coders  would  have  to  look  up 
the  drugs  administered  to  know  which 
code  to  bill. 


4.  Retain  three  of  the  current  codes 
(Q0081 .  Q0083,  and  Q0084)  but  delete 
Q0085  (infusion  and  other 
administration  of  chemotherapy)  and 
modify  the  OCE  to  use  the  drugs  billed 
on  the  claim  to  assign  an  APC  for 
packaged  drugs  or  an  APC  for  separately 
paid  drugs.  No  drug  administration  code 
could  be  paid  without  a  drug  also  being 
reported  on  the  claim.  We  solicited 
comments  on  each  of  the  options  in  the 
proposed  rule. 

For  2004  OPPS  we  will  continue  the 
use  of  Q0081.  Q0083  and  Q0084  to  pay 
for  drug  administration,  for  both 
packaged  drugs  and  separately  paid 
drugs.  These  drug  administration  codes 
will  continue  to  describe  the 
administration  of  drugs  per  visit.  As 
recommended  by  the  APC  Panel,  we 
will  cease  to  make  payment  under  OPPS 
for  Q0085  and  will  instead  permit  the 
services  described  by  Q0085  to  be  billed 
using  both  Q0083  and  Q0084.  We 
believe  that  this  will  result  in 
appropriate  payment  for  drug 
administration  because  for  2004  OPPS 
we  will  pay  separately  for  drugs  for 
which  the  per  day  median  cost  is  in 
excess  of  $50  per  dav. 

Comnnent:  Commenters  stated  that 
appropriate  payment  for  drug 
administration  is  very  important  but  the 
options  provided  for  making  changes 
would  be  extremely  burdensome  and 
cannot  be  done  for  2004,  if  ever.  They 
indicated  that  the  risk  of  incorrect 
coding  and  the  adverse  consequences  of  ' 
incorrect  coding  for  options  2,  3  or  4  are 
severe  aod  that  the  payment  changes  do 
not  justify  the  change  in  codes  or  policy. 
Commeaters  indicated  that  options  2-4 
would  increase  operational  costs  that 
would  eliminate  any  benefit  from  higher 
payments;  decrease  accuracy  of  coding 
for  drug  administration;  increase 
improper  payments  due  to  decreased 
accuracy  of  coding;  increase 
inaccuraties  in  claims  data  due  to 
decreasajd  accuracy  of  coding.  The 
commenters  indicated  that  they  believe 
that  there  were  many  errors  in  the 
addenda  (Addenda  L.  M,  N,  O.  P,  and 
Q)  in  the  proposed  rule  that  would  be 
used  for  option  4  and  that  it  would  be 
virtually  impossible  to  create  mutually 
exclusive  lists  of  drugs  as  would  be 
required!  to  implement  option  4. 

Commienters  indicated  that  they 
believed  the  options  as  presented  in  the 
NPRM  would  violate  the  HIPAA 
requirements  that  the  same  service  be 
coded  the  same  way  for  all  payers.  They 
urged  CMS  to  eliminate  the  Q  codes  for 
drug  administration  and  in  favor  of  use 
of  the  CPT  codes  to  code  drugs 
administration.  Commenters  asked  that 
CMS  engage  the  APC  Panel  in  a 


discussion  of  the  best  way  to  code  drug 
administration. 

One  of  the  commenters  indicated  that 
its  analysis  showed  that  options  2.  3  or 
4  have  considerable  financial  risk  for 
Medicare.  Specifically,  the  commenter 
indicated  that  its  analysis  revealed  that 
option  2  would  result  in  additional 
payments  of  S107.1  million  for  2004.  A 
commenter  asked  that  CMS  create  a  task 
force  to  study  the  most  appropriate 
methodology  for  payment  for  drug 
administration  and  for  setting  payment 
rates.  A  commenter  supported  option  4, 
which  would  continue  the  current 
coding  and  map  the  combination  of  a 
drug  administration  code  and  drug 
codes  to  the  appropriate  APC.  One 
commenter  suggested  that  we  continue 
the  current  coding  for  drug 
administration,  set  payment  rates  at  the 
packaged  drug  rate  for  the  APC  but 
offset  the  payment  by  the  difference  if 
no  appropriate  drug  is  billed  for  the 
same  date  of  service.  The  commenter 
indicated  that  this  would  simplify  the 
coding  and  the  payment  for  drug 
administration  and  should  result  in 
greater  accuracy  of  payment.  A 
commenter  supported  options  2  or  3  as 
the  most  accurate  for  payment  of  drugs 
furnished  in  the  emergency  department. 

Response:  For  the  reasons  discussed 
earlier  in  this  section,  for  2004.  CMS 
will  continue  use  of  Q0081.  Q0083  and 
Q0084.  Q0085  will  not  be  recognized  as 
a  valid  OPPS  code  for  2004.  Instead, 
when  a  hospital  furnishes 
chemotherapy  infusion  and 
chemotherapy  via  another  route,  the 
hospital  will  bill  and  be  paid  for  both 
Q0083  and  Q0084.  Coding  for  drug 
administration  is  discussed  in  greater 
detail  below  in  the  context  of  other 
comments. 

As  discussed  in  elsewhere  in  this 
final  rule,  for  2004.  CMS  will  pay 
separately  for  all  drugs,  biologicals  and 
radiopharmaceuticals  that  have  a  per 
day  median  cost  in  excess  of  S50. 
Therefore,  only  drugs,  biologicals  and 
radiopharmaceuticals  that  have  a  per 
day  median  cost  of  S30  or  less  will  be 
packaged  into  the  payment  for  the 
services.  Therefore,  the  pavment  for 
drug  administration  codes  Q0081. 
Q0083  and  Q0084  will  be  based  on  the 
median  costs  for  drug  administration 
with  only  drugs  ha\ing  a  median  per 
day  cost  of  S,50  or  less  packaged  into  the 
cost  of  the  administration  code.  We 
believe  that  separate  payment  for  drugs 
with  a  median  cost  in  excess  of  S50  will 
result  in  the  drug  administration  codes 
being  paid  more  accurately  and  will 
result  in  more  equitable  pavment  for 
both  the  drugs  and  their  administration. 
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Edits  To  Ensure  Correct  Billing  for  Drugs 

Comment:  A  commenter  asked  that 
CMS  create  a  series  of  edits  in  the  OCE 
that  would  facilitate  the  collection  of 
better  data  on  drug  costs  and  drug 
administration.  Specifically,  the 
commenter  wants  the  OCE  to  edit  out 
claims  where  a  drug  administration 
code  is  billed  with  no  drug  code  on  the 
claim:  where  a  chemotherapy  drug 
administration  code  is  billed  with  a 
revenue  code  25X  and  no  specific  HCPS 
code:  and  where  multiple  units  of  a 
drug  administration  code  are  billed  on 
the  same  line. 

Response:  We  wuU  consider  what 
edits  may  be  appropfiate  for  inclusion 
in  the  OCE  with  regard  to  drug 
administration  to  facilitate  collection  of 
better  data.  However,  we  are  concerned 
that  edits  of  the  type  requested  by  the 
commenter  may  both  impose  greater 
billing  burden  on  hospitals  and  create 
complexities  that  could  delay  claims 
processing. 

Discounting  of  Non -Chemotherapy 
Administration 

Comment:  Commenters  indicated  that 
no  multiple  procedure  reduction  should 
be  applied  to  Q0081  (infusion  of  drugs 
other  than  chemotherapy)  or  its 
successor  codes  under  any  of  the 
options.  They  indicated  that  payment  is 
already  too  low  to  cover  the  cost  of  the 
infusion  and  that  reducing  it  further 
when  there  are  more  costly  procedures 
on  the  claim  will  only  further  under  pay 
the  service. 

Response:  We  have  retained  the  status 
indicator  of  T"  for  QOOSl .  This  status 
indicator  means  that  the  code  will  be 
reduced  by  50  percent  if  it  is  the  lower 
priced  service  on  the  same  claim  with 
another  procedure  with  the  status 
indicator  T".  In  most  cases,  we  expect 
that  this  reduction  would  occur  when 
there  is  a  separate  procedure  performed 
on  the  same  day  as  the  mfusion  and  that 
there  will  be  significant  efficiencies  in 
administering  an  infusion.  If  the 
infusion  is  performed  by  itself  or  with 
a  visit,  or  with  a  service  with  status 
code  "S".  the  multiple  procedure 
reduction  will  not  apply. 

Payment  for  Drug  Administration  on  a 
Per  Day  Versus  a  Per  Visit  Basis 

Comment:  (.ommenXeTs  indicated  that 
it  would  be  incorrect  to  revise  the 
definition  of  the  drug  administration 
codes  to  be  per  day  instead  of  per  visit, 
as  they  are  currentl}-  defined.  They 
referred  to  many  cases  in  which  it  is 
necessary  for  a  patient  to  have  more 
than  one  administration  of  non- 
chemotherapv  drugs  in  a  day  and  that 
hospitals  should  be  able  to  bill  multiple 


units  of  the  applicable  code  when  that 
occurs.  They  noted  that  the  APC  Panel 
supported  this  view  with  regard  to 
Qooai.  infusion  of  non-chemotherapy 
drugs.  They  asked  that  CMS  provide 
explicit  instructions  regarding  billing 
for  drug  administration  and  ensure  that 
fiscal  intermediaries  are  bound  to 
comply  with  the  national  instructions. 
One  commenter  asked  that  CMS  create 
modifiers  or  specific  HCPCS  codes  to 
reflect  administration  of  multiple 
chemotherapy  agents  during  a  single 
session  and  that  CMS  permit  payment 
for  more  than  one  chemotherapy 
administration  on  the  same  day  of 
service,  with  a  new  modifier  to  reflect 
truly  separate  administrations. 

Response:  We  acknowledge  the 
commenters'  concerns  about  our 
proposal  to  change  the  drug 
administration  codes  from  a  per  visit 
basis  to  a  per  day  basis  and  have  not 
revised  the  definition  of  the  drug 
administration  codes  from  per  day  to 
per  visit. 

CPT  Codes  for  Drug  Administration 

Comment:  Many  commenters 
suggested  that  CMS  should  delete  the 
HCPCS  alphanumeric  codes  for  drug 
administration  and  should  use  existing 
CPT  codes.  They  indicated  that  the  APC 
Panel  supports  this  change  and  that  it 
would  be  less  burdensome  for  providers 
than  using  the  HCPCS  alphanumeric 
codes.  One  commenter  presented  a 
crosswalk  that  could  be  used  to  pay 
under  the  current  drug  administration 
APCs  while  permitting  hospitals  to  bill 
using  CPT  codes.  A  commenter 
indicated  that  hospitals  already 
maintain  start  and  stop  times  for 
infusion  therapies  and  that,  therefore, 
the  use  of  CPT  codes  for  infusion  would 
not  be  more  burdensome  than  the 
current  HCPCS  codes. 

Response:  For  the  reasons  discussed 
earlier  in  this  section,  for  2004  OPPS. 
administration  of  infusion  of  non- 
chemotherapy  drugs,  infusion  of 
chemotherapy  drugs  and  administration 
of  chemotherapy  by  other  than  infusion, 
will  continue  to  be  billed  and  paid 
based  on  Q0081,  Q0083  and  Q0084. 
However,  we  take  seriously  the  requests 
of  the  commenters  and  the  APC  Panel 
that  we  should  use  the  CPT  codes  to  pay 
for  drug  administration.  We  will 
seriously  consider  the  crosswalk 
submitted  and  will  discuss  it  with  the 
APC  Panel  at  its  winter  meeting.  We 
also  will  pursue  a  means  by  which  the 
existing  data  from  2003  hospital  claims, 
which  exist  only  for  the  Q  codes,  which 
are  per  visit,  can  be  used  to  pay  for 
services  billed  under  the  CPT  infusion 
codes,  which  are  on  a  per  hour  basis. 


Elimination  of  Q0085  Chemotherapy 
Administration  by  Both  Infusion  and 
Other  Technique 

Comment:  Several  commenters 
supported  elimination  of  Q0085  and  the 
continued  use  of  Q0083  and  Q0084  in 
place  of  Q0085. 

Response:  As  indicated  above,  we  will 
no  longer  recognize  Q0085  for  payment 
of  drug  administration  services  for  2004. 
The  code  could  not  be  deleted  from 
HCPCS  because  the  2004  HCPCS  was 
complete  before  the  NPRM  comment 
period  closed.  Instead,  hospitals  will 
bill  and  be  paid  for  both  Q0083  and 
Q0084  when  they  furnish  chemotherapy 
by  both  infusion  and  another  route. 

Charge  Compression  Reduction 
Throuf^h  Revenue  Code  Requirements 
and  Expansion  of  Revenue  Codes 

Comment:  A  commenter  indicated 
that  CMS  could  reduce  charge 
compression  effects  by  requiring 
hospitals  to  do  detailed  coding  of  drugs 
using  the  most  specific  categories  of 
revenue  codes.  The  commenter 
indicated  that  CMS  would  also  need  to 
create  additional  revenue  codes  to 
collect  more  specific  information.  The 
commenter  indicated  that  collection  of 
drug  charge  information  at  such  detailed 
levels  would  both  reduce  charge 
compression  and  give  CMS  more 
information  when  determining  which 
drugs  to  package  to  specific  drug 
administration  services. 

Response:  CMS  will  not  require  that 
specific  revenue  codes  be  used  for  drugs 
and  will  not  ask  the  National  Uniform 
Billing  Committee  to  create  additional 
revenue  codes  to  collect  more  specific 
information.  Revenue  codes  exist  for 
hospital  accounting  purposes  and,  in 
general  CMS  does  not  require  that 
particular  services  be  billed  with 
particular  revenue  codes.  We  are  not 
convinced  that  adding  specific 
requirements  for  revenue  coding  or 
expanding  the  revenue  codes  to  acquire 
more  specific  information  will  result  in 
better  data  or  that  the  end  result  w^ould 
be  cost  effective  in  terms  of  its  potential 
effect  on  hospital  operations.  We  believe 
that  such  requests  to  the  NUBC  should 
be  generated  by  the  provider  community 
if  it  believes  such  changes  would  be  in 
their  overall  best  interest. 

Request  for  Clarification  of  Instructions 

Comment:  Commenters  said  that  CMS 
needs  to  develop  and  issue  clear 
national  instructions  on  how  drug 
administration  in  the  OPD  should  be 
billed  and  to  ensure  that  fiscal 
intermediaries  all  comply  uniformly 
with  the  instructions.  They  said  that  in 
the  absence  of  national  instructions, 
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Fiscal  intermediary  medical  directors 
have  developed  and  enforced  local 
medical  review  policies  that  vary 
considerahh  from  one  another,  resulting 
in  ver\  different  interpretations  of  how 
services  should  be  billed  and  of  the 
amount  of  payment  for  the  same  set  of 
circumstances.  Thev  specifically 
recommend  that  we  address  issues 
including  how  often  dru^ 
administration  codes  can  be  billed  in  a 
day.  billing  for  piggyback  infusions, 
how  to  bill  units  of  service,  billing  for 
pain  control  pump  services,  double 
infusions,  and  use  of  chemotherapv 
administration  codes  for  patients  with 
non-cancer  diagnoses.  The  commenter 
also  asked  for  clarification  of  the  use  of 
90782  (IM  injection)  and  90784  (IVP 
injection)  when  used  for  sedation  before 
surgery.  Q0081  when  used  to  keep  a 
vein  open,  and  Q008,3  with  regard  to 
whether  it  should  be  billed  each  time  a 
chemotherapy  drug  is  administered.  A 
commenter  also  asked  that  CMS  clarif\- 
whether  HCCPS  codes  Q0081.  Q0083,' 
Q0084  and  Q0085.  CPT  codes  90783. 
90784  and  90788  may  be  billed  more 
than  once  per  visit.  The  commenter 
indicated  that  CMS  previouslv  said  that 
CPT  codes  90782-90788  may  be  billed 
separately  for  each  injection  and  asked 
if  this  is  a  change  to  CMS  policy  in  this 
regard. 

Response:  CMS  will  develop  program 
instructions  regarding  how  the  drug 
administration  codes  should  be  used. 
We  will  attempt  to  address  the  specific 
questions  identified  in  the  comments  in 
the  course  of  developing  those 
instructions.  When  the  instructions  are 
issued,  they  will  be  binding  on  all 
Medicare  fiscal  intermediaries  under 
their  contract  with  CMS.  In  the  absence 
of  national  instructions,  Medicare  fiscal 
intermediaries  have  authority  to 
develop  local  medical  review  policies 
governing  billing,  coverage  and 
pavment 

With  regard  to  the  issue  of  how  often 
in  a  day  Q0081 .  Q0083  and  Q0084  may 
be  billed,  each  of  these  codes  is  to  be 
used  to  report  all  services  in  a  single 
visit,  regardless  of  the  number  of  drugs 
administered  during  that  visit. 
Therefore,  if  two  chemotherapy  drugs 
are  administered  by  intravenous 
injection  and  3  chemotherapy  drugs  are 
administered  b\  infusion,  the  hospital 
would  hill  1  unit  of  QU083  and  1  unit 
of  Q0084.  A  second  unit  of  either  code 
would  only  be  billed  if  the  patient  left 
the  OPD  after  completion  of  the  first 
administration  and  then  returned  later 
for  a  separate  encounter  for 
administration  of  another  chemotherapy 
drug.  If  the  patient  leaves  the  OPD  and 
returns  later  in  the  day  suffering  from 
dehydration  and  requires  infusion  of 


fluids  and  infusion  of  antiemetics,  the 
hospital  would  bill  Q0081  for  those 
services.  If  the  patient  returns  later  in 
the  same  day  for  another  infusion  of  one 
or  more  chemotherapy  drugs  that  could 
not  be  administered  at  the  earlier 
infusion  for  medical  reasons,  the 
hospital  mav  bill  2  units  of  Q0084. 

CPT  codes  90782-90788  each 
represent  an  injection  and  as  such,  one 
unit  of  the  code  may  be  billed  each  time 
there  is  a  separate  injection  that  meets 
the  definition  of  the  code. 

As  indicated  above,  drugs  for  which 
the  median  cost  per  day  is  greater  than 
S50  are  paid  separately  and  are  not 
packaged  into  the  payment  for  the  drug 
adtninistration  codes  with  which  thev 
are  billed.  See  Addendum  B  for  the 
2004  OPPS  payment  amount  for 
separately  paid  drugs,  which  are 
indicated  with  both  payment  amounts 
and  status  indicator  "K." 

Proposed  Payment  Rates  for  Drug 
Administration 

Comment:  Commenters  indicated  that 
the  proposed  payment  rates  for  drug 
administration  are  too  low  to  adequately 
compensate  hospitals  for  the  costs  of 
packaged  drugs.  They  indicated  that 
there  is  some  confusion  over  the 
resultant  decrease  in  drug 
administration  medians  after  low  cost 
drugs  (S50-$150)  were  packaged  into 
the  drug  administration  codes.  The 
expectation  was  that  the  addition  of  the 
drug  costs  would  result  in  increases. 
Moreover,  they  stated  that  the  payment 
rates  for  drug  administration  services 
that  include  drugs  that  cost  S50  to  $150 
per  day,  are  so  low  that  none  of  the  rates 
are  adequate  to  cover  cases  for  which 
multiple  drugs  of  SlOO  each  are 
administered. 

A  commenter  who  is  particularly 
concerned  with  immunosuppressive 
drugs  that  are  needed  by  beneficiaries 
following  organ  transplants,  indicated 
that  in  2000,  Congress  directed  the 
Secretary  of  HHS  to  prepare  a  report  to 
Congress  containing  recommendations 
regarding  a  cost  effective  way  of 
providing  coverage  for 
immunosuppressive  drugs  to  promote 
the  objectives  of  improving  health 
outcomes  by  decreasing  transplant 
rejection  rates  attributable  to  failure  to 
comply  with  immunosuppressive  drug 
therapy  and  to  achieve  Medicare  cost 
savings  by  preventing  the  need  for 
secondary  transplants  and  other  care 
related  to  post  transplant  complications 
(Pub.  L  105-113).  The  commenter 
believes  that  packaging  transplant  drugs 
into  the  j.«ayment  for  drug 
administration  and  the  proposal  of  such 
a  low  amount  of  payment  defeats 
Congress's  stated  intention  in  this  case 


and  will  decrease  beneficiarv  access  to 
immunosuppressive  drug  therapv 
following  transplant  surgerv. 

R(\'iponse:  We  believe  that  making 
separate  payment  for  both  the  procedure 
and  drugs  for  which  there  is  a  median 
per  day  cost  in  e.xcess  of  S50,  will  result 
in  appropriate  payment  for  the 
procedure  with  which  the  drug  is  billed. 
In  the  case  of  the  HCPCS  codes  for 
administration  of  drugs  per  visit 
(Q0081,  Q0083  and  QboB4),  compared 
to  the  proposed  payments  published  in 
the  NPRM.  payments  for  the  procedures 
do  not  decline  by  much  when 
calculated  without  packaged  drugs  that 
have  medians  of  S50  to  Si 50.  Therefore, 
we  believe  that  total  payments  will  be 
more  appropriate  for  these  drugs  in 
2004. 

With  respect  to  post-transplant 
immunosuppressive  drugs,  we  would 
note  that  take-home  supplies  of  such 
drugs  are  billed  to  the  Durable  Medical 
Equipment  Regional  Carriers  and  paid 
for  separately  outside  of  the  OPPS.  To 
the  extent  that  such  drugs  fall  below  the 
$50  median  cost  per  day,  we  expect  the 
frequency  of  administration  in  the 
hospital  outpatient  setting  to  be  low. 

Coding  for  Drugs 

Comment:  A  trade  association 
representing  drug  manufacturers 
supported  our  proposal  to  require 
hospitals  to  report  individual  codes  for 
all  drugs,  including  those  that  are 
packaged,  on  the  grounds  that  it  would 
improve  the  quality  of  our  data.  Most 
commenters  representing  hospitals  and 
hospital  associations  opposed  the 
proposal.  They  indicated  that  the 
operational  impact  on  hospitals  would 
be  significant,  if  we  were  to  implement 
such  a  requirement.  It  would  take  a  year 
or  more  to  update  chargemasters  and 
train  staff,  and  many  more  codes  would 
have  to  be  established  for  drugs  that  are 
administered  but  not  identified  in  the 
current  HCPCS.  Hospitals  and  hospital 
groups  did  not  support  detailed 
reporting  of  routine,  low  cost  drugs  and 
supplies  that  are  currently  reported  only 
using  a  packaged  revenue  code.  A 
commenter  stated  that  if  CMS  were  to 
choose  to  require  drug  and/or  device 
coding.  CMS  should  give  hospitals  at 
least  a  year  to  prepare  to  implement  the 
requirement  and  work  with  hospitals  to 
identif\-  all  drugs  and  devices  that 
would  require  codes,  develop  HCPCS 
codes  with  dosage  descriptions  that 
match  the  administered  or  purchased 
dose,  assign  HCPS  to  all  administered 
drugs,  clarifv'  reporting  of  .self- 
administered  drugs  and  drugs 
considered  integral  to  a  procedure 
under  OPPS,  and  identih  applicable 
drugs  and  devices  in  hospital 
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chargemasters  Commenters  indicated 
that  the  use  of  "unclassified  drugs'  and 
"unclassified  biologicals"  would 
increase  if  hospitals  are  required  to  bill 
all  drugs  and  that  such  a  requirement 
would  result  in  less  reliable  data  for 
CMS  at  great  cost  to  hospitals,  with  no 
measurablp  benefit.  Some  commenters 
indicated  that  the  use  of  unclassified 
codes  would  create  significantly  more 
work  for  hospital  staff  and  Medicare 
ctmtractors.  One  commenter  was 
concerned  that  this  requirement  would 
force  hospitals  to  contort  internal 
ordering  and  billing  systems  in  order  to 
match  HCPCS  codes  to  unrelated 
packaged  dosage  amounts,  thereby 
significantly  increasing  the  potential  for 
error  in  the  administration  of  drugs  and 
putting  patient  safety  at  risk. 

Response:  Because  we  are  not 
implementing  any  of  the  new  drug 
administration  coding  requirements  that 
we  proposed,  the  need  for  more  detailed 
drug  coding  is  removed.  Therefore,  we 
are  not  requiring  hospitals  to  report 
with  a  HCPCS  code  ever\'  drug  that  is 
administered  to  a  patient.  However,  in 
order  to  receive  payment  for  a  drug  for 
which  a  separate  payment  is  provided, 
hospitals  will  have  to  continue  to  bill 
for  the  drug  using  revenue  code  636, 
"Drugs  requiring  detail  coding."  and 
report  the  appropriate  HCPCS  code  for 
the  drug.  Drugs  for  which  separate 
payment  is  allowed  are  designated  by 
status  indicator  "K"  in  Addendum  B. 
Hospitals  should  continue  to  bill  for 
packaged  drugs,  which  are  assigned 
status  indicator  "N,"  using  any  of  the 
drug  revenue  codes  that  are  packaged 
revenue  codes  under  the  OPPS:  250. 
2,51.  252.  254.  255,  257.  258.  259.  631. 
632.  or  633.  Hospitals  are  not  required 
to  use  HCPCS  codes  when  billing  for 
packaged  drugs,  unless  revenue  code 
636  is  used.  Although  we  are  not 
requiring  hospitals  to  report  HCPCS 
codes  for  packaged  drugs,  it  is  essential 
that  hospitals  continue  to  bill  charges 
for  packaged  drugs  by  including  the 
charge  for  packaged  drugs  in  the  charge 
for  the  procedure  or  service  with  which 
the  drug  is  used,  or  as  a  separate  drug 
charge  (whether  or  not  it  is  separately 
payable).  Reporting  charges  for 
packaged  drugs  is  critical  because 
packaged  drug  costs  are  used  for 
calculating  outlier  payments  and  are 
also  identified  when  we  calculate 
hospital  costs  for  the  procedures  and 
services  with  which  the  drugs  are  used 
in  the  coursp  of  the  annual  OPPS 
updates. 

Cominent:  Spveral  commenters 
recommended  that  CMS  establish  a 
unique  revenue  code  for 
radiopharmaceuticals  that  hospitals 
would  be  required  to  use  when 


reporting  all  radiopharmaceuticals. 
whether  packaged  or  separately  payable. 
Thev  indicated  that  establishing  a 
unique  revenue  code  would  assist  CMS 
in  tracking  costs  for  the 
radiopharmaceuticals  and  contribute  to 
more  accurate  cost  data  collection. 

Response:  We  do  not  establish 
revenue  codes.  Rather,  the  National 
Uniform  Billing  Committee  (NUBC) 
receives  and  considers  such  requests 
from  multiple  sources,  including 
providers  and  other  members  of  the 
public.  While  we  continue  to  examine 
cost-to-charge  and  cost  compression 
issues,  we  will  consider  whether  such 
an  approach  would  assist  CMS  in 
refining  our  methods  of  establishing 
relative  weights.  We  would  also  note 
that  the  commenters  and  other 
interested  parties  may  also  request  that 
the  NUBC  consider  the  creation  of  new 
revenue  codes. 

Comment:  Several  commenters 
expressed  concern  about  the  frequent 
coding  changes  implemented  for 
radiopharmaceuticals  over  the  past  two 
years.  They  recommended  that  CMS 
revise  the  HCPCS  coding  descriptors  for 
products  that  do  not  currently  have  "per 
dose"  or  "per  study"  descriptors  to 
reflect  the  products  as  they  are 
administered  to  the  patient.  They 
emphasized  that  creating  these  new 
descriptors  and  corresponding  payment 
rates  will  improve  data  collection  and 
help  to  ensure  equitably  payment  to 
hospitals. 

Response:  We  recognize  the  concerns 
expressed  by  these  commenters. 
However,  we  are  striving  to  achieve 
stability  in  descriptor  changes,  and  we 
believe  that  in  changing  descriptors  to 
■per  dose",  we  will  lose  specificity  with 
respect  to  the  data  we  will  receive  from 
hospitals.  We  are  not  convinced  that 
there  is  a  programmatic  need  to  change 
the  radiopharmaceutical  code 
descriptors  to  'per  dose"  and  that  our 
claims  data  are  problematic  for  setting 
payment  rates  for  these  products: 
however,  we  will  continue  to  work  with 
industry  representatives  to  ensure  that 
the  current  HCPCS  descriptors  are 
appropriate  and  review  this  issue  in  the 
future,  if  needed.  Furthermore,  we  stress 
the  importance  of  proper  coding  bv 
providers  so  that  we  can  get  accurate 
data  for  future  rate  setting. 

Comment:  One  drug  manufactiuer 
urged  CMS  to  advise  hospitals  that  it  is 
appropriate  for  them  to  set  charges  for 
drugs  submitted  to  Medicare  for  OPPS 
services  so  that  the  charges  reflect  actual 
product  costs  when  charges  are 
multiplied  by  hospital  and  cost-center- 
specific  ratios  of  cost-to-charges.  The 
commenter  also  requested  CMS  to  not 
rely  on  data  obtained  in  the  absence  of 


such  advice.  A  comment  from  a  national 
hospital  organization,  however,  advised 
CMS  to  permit  hospitals  to  continue  to 
establish  theu^  charge  structures  and 
mark-up  policieis  separate  and  apart 
from  CMS's  payment  policies.  The 
commenter  indicated  that  only  in  this 
manner  would  prospective  payments 
appropriately  reflect  general  trends  in 
charges  and  mark-ups  across  all 
hospitals. 

Response:  We  do  not  regulate  what 
hospitals  charge  for  hospital  serxices 
and  will  not  advise  hospitals  regarding 
how  to  determine  the  charge  for  an  item 
or  service.  Hospital  charges  have 
fundamental  uses  and  the  use  of  charges 
to  determine  relative  costs  for  OPPS 
should  not  be  the  determining  factor  in 
how  a  hospital  sets  its  charge  for  any 
item  or  ser\'ice.  The  OPPS  is  a  system 
based  upon  the  relative  costs  of  services 
and  these  costs  are  developed  bv 
applying  the  hospital's  most  recent  cost 
to  charge  ratio  to  the  charges  of  the 
hospital  for  the  item.  While  we 
recognize  that  the  system  is  imperfect, 
we  believe  that  on  average,  it  results  in 
appropriate  relative  weights.  However 
we  recognize  that  on  occasion,  this  is 
not  true  and  therefore,  as  discussed 
elsewhere,  we  have  used  external  data 
where  we  believe  that  the  median 
derived  from  claims  data  does  not 
appropriately  reflect  the  relative  cost  of 
the  item  or  service. 

Comment:  One  commenter  requested 
that  we  change  the  status  indicator  for 
HCPCS  code  J7599  (Inmiunosuppressive 
drug,  not  otherwise  classified)  from  "E" 
to  "N"  so  that  new  immunosuppresives 
can  be  identified  on  claims  forms  as  a 
separate  line  item  until  a  unique  pass- 
through  "C"  code  can  be  assigned  to  the 
product. 

Response:  We  agree  that  the  status 
indicator  for  J7599  should  be  "N"  and 
have  made  that  change  for  CY  2004.  As 
for  other  new  drugs  and  biologicals, 
interested  parties  may  submit  an 
application  for  pass-through  status  for 
new  immunosuppressives. 

Coding  for  Drugs  Billed  as  Supplies 

Comment:  Commenters  said  that  CMS 
significantly  complicated  the  issue  of 
billing  for  drugs  when  it  indicated  that 
drugs  that  are  an  integral  part  of  the 
procedure  should  be  billed  as  supplies 
(revenue  code  270)  rather  than  as 
pharmaceuticals  (revenue  code  250). 

Response:  We  did  not  issue 
instructions  to  require  that  drugs  that 
are  an  integral  part  of  a  surgical 
procedure  be  billed  using  revenue  code 
270  (supplies)  rather  than  revenue  code 
250  (pharmaceuticals).  Rather,  we 
instructed  hospitals  to  report  drugs  that 
are  treated  as  supplies  because  they  are 
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an  integral  part  of  a  procedure  or 
treatment  under  the  revenue  code 
associated  with  the  cost  center  under 
which  the  hospital  accumulates  the 
costs  for  the  drugs.  (See  section  XXIV. D 
of  Transmittal  A-02-129.  issued  on 
Januarv'  3.  2003.) 

In  general,  supplies  that  are  an 
integral  component  of  a  procedure  or 
treatment  are  not  reported  with  a 
HCPCS  code.  The  charges  for  such 
supplies  are  typically  reflected  either  in 
the  charges  on  the  line  for  the  HCPCS 
for  the  procedure  or  on  another  line 
with  a  revenue  code  that  will  result  in 
the  charges  being  assigned  to  the  same 
cost  center  to  which  the  cost  of  those 
services  are  assigned  in  the  cost  report. 

Correct  Coding  Initiative  Edits 

5.  Generic  Drugs,  and 
RadiopharmaceutK:als 

In  general,  hospital  acquisition  costs 
for  drugs,  biolngicals.  and 
radiopharmaceutical  agents  with  generic 
competitors  are  lower  than  the 
acquisition  costs  for  sole  source  or 
multi-source  drugs.  In  order  to  ensure 
thai  Medicare  recognizes  these  lower 
costs  in  a  timely  manner,  we  proposed 
a  new  method  of  calculating  payment 
amounts  for  drugs,  biologicals,  and 
radiopharmaceuticals  that  are  separately 
paid  under  the  OPPS  and  for  which  the' 
Food  and  Drus  Administration  (FDA) 
has  recently  approved  generic 
alternatives. 

Because  many  hospitals  have  long 
term  purchasing  arrangements  for  ckugs 
and  radiopharmaceuticals,  we  believe 
that  there  is  generally  a  12-month  lag 
between  the  time  that  generic  items  are 
made  available  and  when  our  claims 
data  will  accurately  reflect  the  costs 
associated  with  the  availability  of  the 
generic  alternative  Therefore,  during 
the  interval  between  FDA  approval  of  a 
generic  item  and  the  time  when  we 
would  reasonably  expect  claims  data  to 
reflecit  the  cost  of  generic  alternatives, 
we  proposed  to  adopt  the  following 
methodology  to  price  the  affected  drugs. 
biologicals.  and  radiopharmaceuticals 
under  the  OPPS. 

We  proposed  to  identify  items 
approved  for  generic  availability  by  the 
FDA  during  the  6  months  before  the  first 
day  of  the  claims  period  we  use  as  the 
basis  for  an  annual  OPPS  update.  Where 
we  determine  that  our  claims  data  do 
not  reflect  the  costs  of  generic 
alternatives  for  a  separately  payable 
drug,  biological,  or 
radiopharmaceutical,  we  proposed  to 
base  our  payment  rate  on  43  percent  of 
the  AWP  for  the  drug,  biological,  or 
radiopharmaceutical. 


To  apply  this  payment  methodology 
to  the  2004  OPPS  update,  we  reviewed 
FDA  approvals  for  generic  drugs, 
biologicals.  and  radiopharmaceuticals 
issued  between  October  2001  and 
December  2002.  We  found  six  drugs, 
which  we  proposed  to  be  separately 
paid  under  the  2004  OPPS  that  had 
generic  alternatives  approved  during 
that  time.  These  drugs  are: 
Daunorubicin,  Bleomycin.  Pamidronate, 
Paclitaxel,  Ifosfomide,  and  Idarubicin. 
Table  21  shows  the  dates  when  the  FDA 
approved  generic  alternatives  for  these 
drugs. 

We  solicited  comments  on  this 
proposed  method  of  calculating 
payment  for  drugs,  biologicals,  and 
radiopharmaceuticals  for  which  generic 
alternatives  have  recently  been 
approved.  Specifically,  we  were 
interested  in  comments  concerning  our 
proposed  methodology  for  identifv'ing 
these  items,  whether  we  properly 
identified  all  the  items,  and  whether  our 
proposed  payment  policy  for  these 
generic  alternatives  is  appropriate. 

We  received  many  comments  on  our 
proposal  regarding  generic  drugs  and 
radiopharmaceuticals,  which  are 
summarized  below  along  with  our 
responses. 

Comment:  One  commenter  applauded 
CMS's  efforts  to  lower  payment  for 
generic  products  to  an  amount  more 
closely  aligned  with  hospital  acquisition 
cost.  However,  the  commenter  indicated 
that  pajmient  for  generic  cancer 
products  would  continue  to  be 
excessive  and  contribute  to  an 
enviroiunent  where  hospitals  may  offer 
treatments  using  less  effective 
chemotherapy  products.  Alternatively, 
commeots  from  a  national  hospital 
association  and  numerous 
manufacturers  stated  that  the  presence 
of  generic  alternatives  in  the  market 
does  not  necessarily  result  in  cost 
savings  for  hospitals.  They  indicated 
that  established  multi-year  contracts 
may  prevent  providers  from  switching 
immediately  to  generic  alternatives.  As 
a  result,  providers  would  not  realize  any 
cost  savings  from  buying  the  generic 
products  until  the  conclusion  of  their 
existing  contract,  which  in  some  cases 
may  be  a  few  years  after  the  generics  are 
available  in  the  market.  Commenters 
also  indicated  that  it  is  quite  common 
for  shortages  of  generic  equivalents  to 
occur  when  they  first  appear  in  the 
market.  Thus,  there  is  no  guarantee  that 
sufficient  quantities  of  generic 
alternatives  will  be  available  in  the 
marketplace  for  all  providers  to 
purchase  them.  Furthermore,  adoption 
of  generic  drugs  by  hospitals  is  also 
affected  by  whether  the  providers 
determine  they  are  safe  to  use  in 


comparison  to  the  brand  name  products. 
One  commenter  recommended  that 
CMS  continue  lo  use  its  2002  claims 
data  to  set  the  payment  rated  for  these 
drugs. 

Response:  We  appreciate  these 
insightful  comments  and  agree  with  the 
commenters  that  the  time  it  takes  for 
hospitals  to  realize  cost  savings  (or  price 
decreases)  from  purchasing  generic 
products  is  longer  than  we  initially 
expected  because  of  the  various  reasons 
described  by  the  commenters.  Further 
research  on  this  issue  also  shows  that 
cost  savings  due  to  competition  between 
generic  and  name  brand  drugs  can  vary. 
One  reason  is  that  in  some  cases 
regulations  allow  the  first  generic 
marketed  to  compete  with  a  name  brand 
drug  to  have  a  period  of  exclusivity 
during  which  time  no  other  generics 
may  come  on  the  market.  This  period  of 
exclusivity  may  mean  that  cost  savings 
during  this  period  of  exclusivity  are  less 
than  cost  savings  that  occur  once  more 
than  one  generic  is  put  on  the  market. 
For  2004.  we  believe  that  calculating 
payment  rates  for  generics  according  to 
the  methodology  discussed  above  would 
not  sufficiently  take  into  consideration 
the  true  costs  incurred  by  hospitals  for 
purchasing  generic  products.  Therefore, 
we  believe  that  it  is  appropriate  to 
calculate  the  payment  rates  for  generics 
according  to  the  same  methodology 
used  for  other  separately  payable  drugs 
and  radiopharmaceuticals. 

6.  Orphan  Drugs 

In  the  proposed  rule  we  stated  that  we 
no  longer  believe  that  paying  for  orphan 
drugs  at  reasonable  cost,  outside  of 
OPPS  is  appropriate,  and  we  proposed 
the  following  payment  policy: 

•  We  proposed  to  continue  using  the 
same  criteria  to  identifv  single 
indication  orphan  drugs  (67  FR  66772). 

•  We  proposed  to  discontinue 
retrospective  cost  payments  and  to  make 
prospective  payments  under  the  OPPS 
for  those  identified  single  indication 
orphan  drugs. 

•  We  proposed  to  base  payments  on 
the  same  methodology  we  use  to  pay  for 
other  drugs  including  any  limitation  on 
payment  reductions  (as  described 
above). 

•  We  proposed  to  make  separate 
payment  for  the  single  indication 
orphan  drugs  and  place  them  in  APCs. 

The  11  single  indication  orphan  drugs 
that  would  be  affected  by  our  proposal 
are:  (J0205  Injection,  alglucerase.  per  10 
units;  J0256  Injection,  alpha  1- 
proteinase  inhibitor.  10  mg;  J9300 
Gemtuzumab  ozogamicin.  5  mg:  and 
J1785  Injection,  imiglucerase,  per  unit): 
J2355  Injection,  oprelvekin.  5  mg:  [3240 
Injection,  tliyrotropin  alpha,  0.9  mg; 
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17513  Daclizumab  parenteral.  25  mg; 
[9015  Aldesleukin,  per  vial;  J9160 
Denileukin  diftitox,  300  meg;  19216 
Interferon,  gamma  1-b.  3  million  units: 
and  Q2019  Injection,  basiliximab,  20 
mg. 

We  solicited  comments  on  these 
proposals  and  requested  that 
commenters  .submit  mformation 
meeting  the  same  criteria  as  comments 
for  other  drugs  (as  discussed  above).  We 
received  numerous  comments,  all  of 
which  were  in  opposition  to  our 
proposals  regarding  payment  for  orphan 
drugs. 

Comment:  Every  commenter  who 
commented  on  the  changes  we  proposed 
regarding  payments  for  single  indication 
orphan  drugs  opposed  our  proposal  to 
discontinue  payment  for  orphan  drugs 
on  a  reasonable  cost  basis  and  to  instead 
use  the  same  methodologv  to  set 
payment  amounts  for  the  single 
indication  orphan  drugs  that  we  use  to 
set  rates  for  other  drugs.  Commenters 
stated  that  doing  so  would  create 
serious  access  problems  for  patients 
who  rely  on  an  orphan  drug  for 
treatment  of  a  rare  disease  because 
hospitals  would  no  longer  be  able  to 
afford  to  treat  them,  A  number  of 
commenters  were  particularly 
concerned  by  the  decreased  pavment 
rate  proposed  for  alpha-1-proteinase 
inhibitor.  Some  pointed  out  that  the 
data  we  used  to  calculate  payments  for 
orphan  drugs  are  especially  flawed 
because  of  the  low  volume,  high  cost 
characteristics  of  orphan  drugs, 
complicated  by  errors  in  the  way 
hospitals  bill  for  drugs  generallv. 
Recommendations  from  commenters 
included:  applying  the  dampening  rule 
to  limit  decreases  to  10%  of  reasonable 
cost  payments  in  2003:  establishing  a 
payment  floor;  and,  continuing  to  pay 
for  orphan  drugs  on  a  reasonable  cost 
basis. 

Response:  We  carefully  reviewed 
commenters'  concerns  about  the  impact 
our  proposal  would  have  on  patient 
access  to  orphan  drugs.  We  do  not 
dispute  that  orphan  drugs  used  solely  to 
treat  an  orphan  condition  are  generally 
expensive  and.  by  definition,  are  rarely 
used.  We  also  recognize  that  coding 
changes  may  ha\e  resulted  in 
questionable  biUmg  data.  However,  we 
believe  that  it  is  important  to  balance 
these  concerns  with  maintaining  a 
consistent  payment  system  for  hospital 
outpatient  department  services  overall, 
and  to  limit  to  the  maximum  possible 
extent  payment  for  services  or  items 
outside  the  OPPS.  Wp  also  discussed  in 
the  August  1 2  proposed  rule  our 
concerns  about  the  increased  number  of 
drugs  that  meet  our  criteria  for  special 
payment  status  as  single  indication 


orphan  drugs  and  the  resulting  increase 
in  the  number  of  hospital  outpatient 
ser\'ices  that  would  be  paid  outside  the 
OPPS  were  we  to  continue  to  pav  for 
these  drugs  on  a  reasonable  cost  basis. 
It  was  in  light  of  these  factors  that  we 
proposed  to  discontinue  payment  for 
single  indication  orphan  drugs  on  a 
reasonable  cost  basis  outside  the  OPPS 
and  to  use  our  claims  data  as  the  basis 
for  setting  payment  rates  for  those  drugs 
that  we  have  identified  as  meeting  our 
criteria  for  special  payment  status  as 
single  indication  orphan  drugs.  We  also 
proposed  to  pay  separately  for  the  single 
indication  orphan  drugs  and  to  assign 
each  of  them  to  an  APC. 

Having  weighed  the  concerns  raised 
by  commenters  and  our  concerns  about 
the  increasing  number  of  outpatient 
ser\'ices  that  would  be  paid  outside  the 
OPPS  were  we  to  continue  the  current 
policy  of  paying  for  single  indication 
orphan  drugs  on  a  reasonable  cost  basis, 
we  have  decided  that  beneficiaries, 
hospitals,  and  the  Medicare  program 
will  be  best  ser\'ed  over  the  long  term 
by  our  making  payment  for  the  single 
indication  orphan  drugs  under  the 
OPPS  at  88  percent  of  the  AWP.  We 
arrived  at  88  percent  based  on  our 
analysis  of  claims  data,  and  our  intent 
that  payment  be  sufficient  to  ensure  that 
all  beneficiaries  have  access  to  needed 
drugs.  Among  the  11  orphan  drugs,  the 
highest  median  cost  in  the  claims  data 
was  approximately  78  percent  of  the 
AWP.  After  considering  comments  we 
received  on  the  proposed  rule,  we  were 
concerned  that  merely  adopting  the 
existing  highest  percentage  of  the  AWP 
may  not  ensure  that  a  sufficient 
payment  amount  is  established  in  all 
cases  prospectively.  We  therefore  have 
provided  for  an  additional  margin  of  ten 
percentage  points  to  accoimt  for 
possible  future  increases,  and  ensure 
sufficient  payment.  This  results  in  the 
percentage  of  88  percent  that  we  have 
adopted  in  this  final  rule. 

However,  we  received  information 
consistent  with  our  request  for  verifiable 
data  (68  FR  47998)  that  indicates  the 
payment  amounts  we  proposed  for 
alpha- 1  proteinase  inhibitor,  for 
imiglucerase,  and  for  alglucerase  do  not 
reflect  the  price  at  which  these  drugs  are 
widely  available  to  the  hospital  market. 
This  information,  combined  with  the 
concerns  expressed  by  commenters 
generally  that  the  payment  amounts  we 
proposed  for  the  1 1  drugs  that  meet  our 
criteria  for  special  payment  as  single 
indication  orphan  drugs  are  too  low  and 
may  threaten  beneficiarv  access  to  the 
drugs,  have  persuaded  us  to  make  final 
one  modification  to  the  method  we 
proposed  for  setting  paxTnent  rates  for 
drugs  that  are  paid  as  single  indication 


orphan  drugs  under  the  OPPS.  That  is, 
rather  than  using  claims  data  to 
calculate  pa\Tnent  rates  for  single 
indication  orphan  drugs  that  meet  our 
criteria  for  special  payment  under  the 
OPPS,  we  are  setting  payment  for  all  but 
two  of  these  drugs  at  88  percent  of  their 
AWP  as  established  in  the  April  1,  2003 
single  drug  pricer  (SDP).  As  discussed 
above,  we  received  information  about 
the  widely  available  market  price  for 
imiglucerase  and  alglucerase,  and.  based 
on  that  information,  we  have  priced 
these  two  drugs  at  94  percent  of  their 
AWP. 

We  believe  that  this  policy  is  a 
reasonable  compromise.  It  enables  us  to 
set  a  prospective  payment  amount 
under  the  OPPS  for  qualified  single 
indication  orphan  drugs.  But,  by 
increasing  pa\-ment  levels  for  these  low 
volume  drugs,  we  minimize  the  risk  of 
compromising  beneficiary  access  to 
treatment  for  life-threatening,  rare 
diseases. 

Therefore,  we  have  set  pavment  rates 
for  single  indication  orphan  drugs  in 
accordance  with  the  following  policy, 
effective  Januan,-  1,  2004; 

•  We  are  using  the  same  criteria  that 
we  implemented  in  CY  2003  to  identify 
single  indication  orphan  drugs  used 
solely  for  an  orphan  condition  for 
special  payment  under  the  OPPS; 

•  We  are  discontinuing  payment  on  a 
reasonable  cost  basis  for  single 
indication  orphan  drugs  furnished  in 
the  outpatient  department  of  hospital 
that  is  subject  to  the  OPPS; 

•  We  are  making  separate  payment 
for  single  indication  orphan  drugs  and 
assigning  them  to  APCs; 

•  We  are  setting  payment  under  the 
2004  OPPS  for  single  indication  orphan 
drugs  at  88  percent  of  the  AWP  listed 
for  these  drugs  in  the  April  1,  2003 
single  drug  pricer  unless  we  are 
presented  with  verifiable  information 
that  shows  that  our  payment  rate  does 
not  reflect  the  price  that  is  widely 
available  to  the  hospital  market. 

Comment:  SeveraJ  commenters 
objected  to  our  special  treatment  for 
only  11  orphan  drugs,  rather  than 
including  all  of  the  drugs  that  the  FDA 
designates  as  having  orphan  status.  A 
few  commenters  recommended  that  we 
set  the  criteria  for  special  treatment 
based  on  claims  volume  instead  of  our 
current  criteria.  That  is.  CMS  would  set 
a  criterion  for  "high  volume"  drugs 
based  on  a  threshold  of  30,000  or  more 
claims  per  year.  Then,  any  FDA- 
designated  orphan  drug  with  less  than 
the  threshold  volume  of  claims  would 
be  subject  to  special  payment  under  the 
OPPS  as  an  orphan  drug. 

Response:  Using  the  statutory 
authority  at  section  1833(t)(l)(B){i)  of 
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the  Act.  which  gives  the  Secretary  broad 
authority  to  designate  covered  OPD 
services  under  the  QPPS,  we  have 
established  criteria  which  distinguish 
these  1 1  drugs  from  other  drugs 
designated  as  orphan  drugs  by  the  FDA 
under  the  Orphan  Drug  Act.  Our 
determination  under  this  authority  to 
provide  special  payment  for  a  sub.set  of 
FDA-designated  orphan  drugs  does  not 
affect  FDA's  classifrcation  of  drugs 
under  the  Orphan  Drug  Act.  Because 
these  1 1  drugs  have  a  low  volume  of 
patient  use.  lack  other  indications,  and 
have  no  other  source  of  payment,  we 
allow  special  treatment  of  them  so 
beneficiaries  can  continue  to  have 
access  to  them.  Because  these  11  drugs 
are  used  solely  to  treat  an  orphan 
condition  that  affects  a  relatively  low 
number  of  beneficiaries,  hospitals 
receive  payment  for  a  low  volume  of 
cases  by  definition,  and  the  cost  of  the 
drug  is  not  spread  across  other  uses.  We 
are  concerned  that  if  we  were  to  adopt 
the  commenters  recommendation  that 
we  qualify  all  FDA-designated  orphan 
drugs  under  a  particular  volume 
threshold  for  special  payment  under  the 
OPPS,  we  could  be  expanding  this 
special  payment  provision,  which  is 
meant  to  target  the  small  number  of 
orphan  drugs  that  are  used  solelv  to 
treat  rare  diseases,  to  drugs  that  are  used 
for  other  conditions  and  indications,  for 
which  hospitals  would  also  be  receiving 
payment.  Therefore,  we  are  not  adding 
a  volume  threshold  to  our  criteria  for 
identifying  orphan  drugs  that  receive 
special  pavment  under  the  OPPS  in 
2004, 

7.  Vaccines 

Outpatient  hospital  departments 
administer  large  amounts  of  the 
vaccines  for  influenza  (flu)  and 
pneumococcal  pneumonia  (PPV), 
typically  by  participating  in 
immunization  programs.  In  recent  years, 
the  availabilit\- and  cost  of  some 
vaccines  (particularly  tlie  flu  vaccine) 
have  fluctuated  considerably.  As 
discussed  in  the  November  1,  2002  final 
rule  (67  FR  66718),  we  were  advised  by 
providers  that  OPPS  payment  was 
msufficient  to  cover  the  costs  of  the  flu 
vaccine  and  that  access  of  Medicare 
beneficiaries  to  flu  vaccines  might  be 
limited.  They  cited  the  timing  of 
updates  to  OPPS  rates  as  a  major 
concern.  They  said  that  our  update 
methodology,  which  uses  2-vear-old 
claims  data  to  recalibrate  pavment  rates 
would  never  be  able  to  take  into  account 
yearly  fluctuations  in  the  cost  of  the  flu 
vaccine.  We  agreed  and  decided  to  pay 
hospitals  for  influenza  and 
pneumococcal  pneumonia  vaccines 
based  on  a  reasonable  cost  methodology. 


As  a  result  of  this  change,  hospitals, 
home  health  agencies  (HHAs),  and 
hospices  were  paid  at  reasonable  cost 
for  these  vaccines  in  2003.  We  are  aware 
that  access  concerns  continue  to  exist 
for  these  vaccines;  therefore,  we 
proposed  to  continue  paying  for 
influenza  and  pneumococcal 
pneumonia  vaccines  under  reasonable 
cost  methodology. 

We  received  no  comments  regarding 
our  pa^-ment  proposal  for  vaccines,  and 
finalize  our  proposal  in  this  rule. 

8.  Blood  and  Blood  Products 

Since  the  OPPS  was  first 
implemented  in  August  2000,  separate 
payment  has  been  made  for  blood  and 
blood  products  in  APCs  rather  than 
packagiag  them  into  payment  for  the 
procedures  with  which  they  were 
administered.  We  proposed  to  continue 
to  pay  separately  for  blood  and  blood 
products. 

The  list  of  APCs  containing  blood  and 
blood  pcoducts  can  be  found  in  the 
November  1,  2002  final  rule  (67  FR 
66750).  We  note  that  the  APCs  for  these 
products  are  intended  to  make  payment 
for  the  costs  of  the  products.  Costs  for 
storage  and  other  administrative 
expenses  are  packaged  into  the  APCs  for 
the  procedures  with  which  the  products 
are  used. 

As  described  in  the  November  1.  2002 
final  rule  (67  FR  66773),  we  applied  a 
special  dampening  option  to  blood  and 
blood^roducts  that  had  significant 
reductions  in  pavment  rates  from  2002 
to  2003.  For  2003,  we  limited  the 
decrease  in  payment  rates  for  blood  and 
blood  products  to  approximately  15 
percent. 

After  careful  comparison  of  the  2003 
dampened  medians  with  the  2004 
medians  from  our  claims  data,  we 
determined  that  establishing  payment 
rates  based  on  the  2004  median  costs 
would,  for  many  blood  and  blood 
products,  result  in  payments  that  are 
significantly  lower  than  hospital 
acquisition  costs.  In  order  to  mitigate 
any  significant  payment  reductions  and 
to  minimize  any  compromise  in  access 
of  beneficiaries  to  these  products,  we 
proposed  a  10  percent  limit  to  decreases 
in  payment  rates  for  blood  and  blood 
products  from  2003  to  2004. 

We  solicited  comment  on  this 
proposal,  especially  from  hospitals. 
Specifically,  we  solicited  comments  that 
include  verifiable  information  about  the 
widely  available  acquisition  cost  of 
commonly  used  blood  and  blood 
products. 

We  received  several  comments  on  this 
proposal,  which  are  summarized  below 
along  with  our  responses. 


Comment:  Several  hospital  groups 
supported  the  recommendation  made  by 
the  APC  Panel  at  its  August  22,  2003 
meeting  and  urged  us  to  consider 
freezing  2004  payment  rates  for  blood 
and  blood  products  at  the  2003  levels. 
A  few  commenters  recommended  that 
CMS  use  data  provided  bv  suppliers  of 
blood  and  blood  products  to  help  set 
payment  rates  for  2004.  Two 
commenters  stated  that  major  blood 
organizations  are  prepared  to  share  the 
data  for  verification  with  CMS.  Another 
commenter  recommended  that  CMS 
base  payments  on  either  reasonable  cost 
or  external  data. 

Response:  After  carefully  reviewing 
the  concerns  expressed  by  commenters 
and  analyzing  the  further  reductions  in 
payment  that  would  result  from  using 
our  2002  claims  data,  even  with  the  10 
percent  limit  on  payment  decreases  that 
we  proposed,  we  are  convinced  that  our 
payments  would  be  considerablv  lower 
than  what  it  costs  hospitals  to  acquire 
blood  and  blood  products.  Further,  we 
are  mindful  of  the  increasing  number  of 
tests  required  to  ensure  the  safetv  of  the 
nation's  blood  supply,  which  is  adding 
to  the  cost  of  processing  blood  and 
blood  products.  Therefore,  in  order  to 
ensure  that  our  beneficiaries  have 
uninterrupted  access  to  safe  blood  and 
blood  products,  we  agree  with  the 
recommendation  of  commenters  and  the 
APC  Panel  that  we  freeze  pavments  for 
blood  and  blood  products  in  2004  at 
2003  payment  levels  rather  than 
implement  our  proposal  to  limit 
payment  decreases  to  10  percent.  This 
will  enable  us  to  undertake  further 
study  of  the  issues  raised  by 
commenters  and  by  presenters  at  the 
August  APC  Panel  meeting,  without 
putting  beneficiary  access  to  blood  and 
blood  products  at  risk.  Therefore, 
effective  for  services  furnished  on  or 
after  January  1,  2004,  the  payment  rates 
for  blood  and  blood  products  will  not 
change  from  their  2003  levels. 

Comment:  One  commenter  was 
concerned  that  while  autologous  blood 
and  directed  donor  blood  do  not  have 
separate  CPT  codes,  hospitals'  costs  to 
obtain  them  are  different.  Hospitals  can 
only  report  charges  for  the  autologous 
blood  unit  if  the  patient  receives  it; 
otherwise,  hospitals  must  absorb  the 
cost  of  the  autologous  donation.  The 
same  commenter  also  suggested  that 
CMS  research  the  issue  of  whether 
providing  blood  to  patients  with  special 
needs  would  increase  hospital  costs. 
The  commenter  stated  that  hospitals  do 
not  receive  additional  payment  when 
conducting  national  searches  to  meet 
special  blood  needs.  Another 
commenter  was  concerned  that  drugs 
and  biologicals  were  dampened  to  a 
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lesser  extent  than  blood  and  blood 
products.  The  commenter  requested  that 
CMS  discontinue  the  ddferential 
dampening  and  apply  the  dampening 
rule  equally. 

Response:  The  comment er's  concerns 
about  rules  governing  payment  for 
autologous  blood  and  the  costs 
associated  with  procuring  blood  for 
patients  with  special  needs  fall  outside 
the  scope  of  our  proposed  rule.  These 
questions  require  further  analysis  and 
study,  which  we  cannot  undertake  in 
time  for  implementation  of  the  2004 
update  of  the  OPPS.  However,  as  we 
examine  the  current  policies  that  affect 
payment  for  blood  and  blood  products 
under  the  OPPS.  we  will  consider  both 
of  the  commenter's  concerns 

As  for  the  comment  regarding 
adoption  of  a  uniform  dampening  policy 
for  both  separately  payable  drugs  as 
well  as  blood  and  blood  products,  this 
concern  is  no  longer  an  issue  because  of 
our  decision  to  freeze  payment  rates  for 
blood  and  blood  products  at  their  2003 
levels  for  2004, 

Comment:  Several  commenters 
requested  that  CMS  provide  and 
promote  guidance  on  correct  coding  and 
billing  for  blood  and  blood  products  to 
hospitals  and  other  providers. 

Response:  We  acknowledge  the  need 
for  comprehensive  billing  and  coding 
guidelines  for  hospitals  and  other 
providers.  This  is  an  area  we  expect  to 
address  in  the  near  future. 

9.  Intravenous  Immune  Globulin 

In  the  proposed  rule,  we  discussed 
public  comments  suggesting  that  we 
reclassify'  intravenous  immune  globulin 
(IVIG)  as  a  blood  and  blood  product.  We 
stated  that  after  a  review  of  claims  data, 
we  believe  that  payment  for  these 
products  is  appropriate  using  the 
methodology  we  proposed  to  implement 
for  other  drugs  and  biologicals. 
Therefore,  we  proposed  to  continue  to 
classify  IVIG  as  a  biologic.  We  solicited 
comments  on  this  proposal. 

We  received  several  comments  on  this 
proposal,  which  are  suirunarized  below 
along  with  our  responses. 

Comment:  Several  trade  associations, 
manufacturers,  patient  organizations 
and  individual  commenters  urged  CMS 
to  classify  intravenous  immune  globulin 
(IVIG)  under  the  "blood  and  blood 
product  category."  They  indicated  that 
IMG  is  derived  from  plasma 
fractionation  similar  to  other  products 
categorized  as  a  blood  and  blood 
product  by  CMS;  and.  furthermore.  IMG 
falls  within  the  FDA's  definition  of 
"blood  and  blood  product."  Some  of  the 
commenters  expressed  concern  about 
the  potential  negative  impact  on  patient 
access  as  a  result  of  our  proposed 


payment  policy.  Another  commenter 
requested  that  we  consider  all  plasma- 
deri\'ed  products  and  their  recombinant 
analogs  as  blood  products. 

Response:  We  appreciate  these 
comments.  However,  we  continue  to 
believe  that  IVIG  and  other  plasma- 
derived  therapies  and  their  recombinant 
analogs  are  comparable  to  other  drugs 
and  biologicals,  and  they  do  not  have 
the  same  access  concerns  as  other  blood 
and  blood  products.  Our  policy 
regarding  IVIG  and  plasma  therapies 
were  described  in  the  November  1.  2002 
final  rule  (67  FR  66774).  For  2004.  IVIG 
will  be  a  separately  payable  item,  and 
its  payment  rate  will  be  based  on 
approximately  26.500  claims  for 
approximately  1.5  million  services.  As 
mentioned  in  the  August  12.  2003 
proposed  rule  (68  FR  48005),  analysis  of 
the  claims  data  indicated  that  hospital 
costs  and  billing  practices  for  IVIG  have 
been  consistent  over  the  past  two  years. 
Therefore,  we  believe  that  the  2002 
claims  data  contain  a  sufficiently  robust 
set  of  claims  for  IVIG  on  which  to  base 
the  payment  rate  for  this  item  using  the 
methodology  that  will  be  used  for  other 
separately  payable  non-pass-through 
drugs,  biologicals,  and 
radiopharmaceuticals. 

10.  Payment  for  Split  Unit  of  Blood 

Since  implementation  of  the  OPPS, 
we  have  assigned  status  indicator  "E"  to 
HCPCS  code  P9011,  blood  (split  unit). 
Status  indicator  "E"  designates  services 
for  which  payment  is  not  allowed  under 
the  OPPS  or  services  that  are  not 
covered  by  Medicare.  P901 1  was  created 
to  identify  situations  where  one  unit  of 
red  blood  cells  or  whole  blood,  for 
example,  is  split  and  half  of  the  unit  is 
transfused  to  one  patient  and  the  other 
half  to  another  patient.  Because  use  of 
split  units  is  not  uncommon,  we 
proposed  to  change  the  status  indicator 
for  P9011  firom  "E"  to  "K"  and  assign 
it  to  a  blood  and  blood  product  APC  that 
pays  approximately  50  percent  of  the 
payment  for  the  whole  unit  of  blood.  We 
proposed  to  assign  P9011  to  APC  0957 
(Platelet  concentrate)  with  a  payment 
rate  of  S37.30.  We  invited  comments  on 
this  proposed  change  in  the  status 
indicator  and  payment  amount  for 
P90n. 

We  received  a  few  comments  on  this 
proposal,  which  are  summarized  below 
along  with  our  responses. 

Comment:  Commenters  pointed  out 
that  there  was  a  typographical  error  in 
the  proposed  rule  in  which  we  referred 
to  the  split  unit  of  blood  as  P9010  rather 
than  P9011. 

Response:  We  agree  this  was  an  error 
and  have  corrected  it  in  this  preamble 
and  are  making  final  our  proposal  to 


assign  P9011  to  APC  0957  (platelet 
concentrate). 

1 1 .  Other  Issues 

We  proposed  to  continue  our  pa\Tnent 
policy  for  Procrit  and  Aranesp  for 
calendar  year  2004.  As  explained  in 
detail  in  the  November  1 ,  2002  final  rule 
(67  FR  66758),  Aranesp  and  Procrit  are 
in  separate  APCs,  and  are  paid  at 
equivalent  rates  with  the  application  of 
a  ratio  to  convert  the  dosage  units  of 
Aranesp  into  units  of  Procrit.  We 
indicated  that  we  might  refine  the 
conversion  ratio  as  soon  as  feasible 
based  on  information  not  available  at 
the  time  we  established  the  current 
conversion  ratio. 

We  have  continued  to  gather 
information  regarding  an  appropriate 
conversion  ratio  by  reviewing  recent 
published  studies  and  data  from 
alternative  sources.  In  the  proposed 
rule,  we  stated  that  we  remain  open  to 
establishing  a  different  conversion  ratio 
in  the  final  rule  if  we  conclude  that  a 
change  is  warranted  based  on  public 
comments  and  information  submitted 
during  the  public  comment  period  and/ 
or  any  other  information  we  consider  in 
developing  the  final  rule.  Therefore,  we 
proposed  to  continue  with  the  current 
policy  regarding  payment  for  Procrit 
and  Aranesp.  including  the  current 
conversion  ratio.  We  solicited 
comments  on  this  issue  and  we  stated 
that  we  would  base  any  changes  to  our 
current  payment  policy  for  these  two 
drugs  only  on  data  that  we  could  make 
available  to  the  public. 

We  received  several  comments  on  this 
proposal,  which  are  summarized  below 
along  with  our  responses. 

Comment:  We  received  several 
comments  concerning  payment  under 
the  OPPS  for  ery^thropoietin  and  an 
erythropoietin-like  product. 
Specifically,  the  comments  pertained  to 
payment  for  Aranesp"'^  (marketed  bv 
Amgen)  and  Procrit  t^  (marketed  bv 
Ortho  Biotech)  under  the  OPPS  and  the 
decision  we  made  for  2003  with  respect 
to  an  appropriate  conversion  ratio  to 
ensure  that  these  products,  which  use 
the  same  biological  mechanism  to 
produce  the  same  results,  are  paid  at  the 
same  rate  . 

Response:  Erythropoietin,  a  protein 
produced  by  the  kidney,  stimulates  the 
bone  marrow  to  produce  red  blood  cells. 
In  severe  kidney  disease,  the  kidney  is 
not  able  to  produce  normal  amounts  of 
erythropoietin  and  this  leads  to  the 
anemia.  Additionally,  certain 
chemotherapeutic  agents  used  in  the 
treatment  of  some  cancers  suppress  the 
bone  marrow  and  cause  anemia. 
Treatment  with  exogenous 
erythropoietin  can  increase  red  blood 
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cell  production  in  these  patients  and 
thus  treat  their  anemia. 

In  the  late  1980's.  scientists  used 
recombinant  DNA  technology  to 
produce  an  er\-thropoietin-like  protein 
called  epoetin  alfa.  Epoetin  alfa  has 
e.xactly  the  same  amino  acid  structure  as 
the  eiAihropoietin  humans  produce 
naturally  and.  when  given  to  patients 
with  anemia,  stimulates  red  blood  cell 
production. 

Two  commercial  epoetin-alfa 
products  are  currently  marketed  in  the 
United  States:  Epogen^M  (marketed  by 
Amgen)  and  ProcritTM  (marketed  by 
Ortho  Biotech).  These  products  are 
e.xactly  the  same  hut  are  marketed  under 
two  different  trade  names.  Both 
Epogen^M  and  Procriff^'  are  approved 
by  the  FD.A  for  marketing  for  the 
following  conditions:  (1)  Treatment  of 
anemia  related  to  chronic  renal  failure 
(including  patients  on  and  not  on 
dialysis),  (2)  treatment  of  Zidovudine- 
relafed  anemia  in  HIV  patients.  (3) 
treatment  uf  anemia  in  cancer  patients 
on  chemotherapy,  and  (4)  treatment  of 
anemia  related  to  allogenic  blood 
transfusions  in  surgery  patients.  Both  - 
products  are  given  either  intravenously 
or  subcutaneously  up  to  three  times  a 
week. 

.■\mgen  developed  a  new 
erythropoietin-like  product,  darbepoetin 
alfa,  which  it  markets  as  Aranesp^^. 
Also  produced  by  recombinant  DNA 
technology,  darbepoetin  alfa  differs 
from  epoetin  alfa  by  the  addition  of  two 
carbohydrate  chains.  The  addition  of 
these  two  carbohydrate  chains  affects 
the  biologic  half-life  of  the  compound. 
This  change,  in  turn,  affects  how  often 
the  biological  can  be  administered, 
which  yields  a  decreased  dosing 
schedule  for  darbepoetin  alfa  by 
comparison  to  epoetin  alfa.  Aingen  has 
received  FDA  approval  to  market 
Aranesp''^'  for  treatment  of  anemia 
related  to  chronic  renal  failure 
(including  patients  on  and  not  on 
dialysis)  and  for  treatment  of 
chemotherapy-related  anemia  in  cancer 
patients. 

Because  darbepoetin  alfa  has  two 
additional  carbohydrate  side-chains,  it 
is  not  structurally  identical  to  epoetin 
alfa.  However,  the  two  products  use  the 
same  biological  mechanism  to  produce 
the  same  clinical  results — stimulation  of 
the  bone  marrow  to  produce  red  blood 
cells. 

These  biologicals  are  dosed  in 
different  units.  Epoetin  alfa  is  dosed  in 
Units  per  kilogram  (U/kg)  of  patient 
weight  and  darbepoetin  alfa  in 
micrograms  per  kilogram  (mcg/kg).  The 
difference  in  dosing  metric  is  due  to 
changes  in  the  accepted  convention  at 
the  time  of  each  products  development. 


At  the  time  epoetin  alfa  was  developed, 
biologicals  (such  as  those  developed 
through  recombinant  DNA)  were 
typically  dosed  in  International  Units 
(lU  or  Units  for  short),  a  measure  of  the 
product's  biologic  activity.  They  were 
not  dosed  by  weight  (for  example, 
micrograms)  because  of  a  concern  that 
weight  might  not  accurately  reflect  their 
standard  biologic  activity.  The  biologic 
activity  of  such  products  can  now  be 
accurately  predicted  by  weight, 
however,  and  manufacturers  have  begun 
specifying  the  doses  of  such  biologicals 
by  weight.  No  standard  formula  exists 
for  converting  amounts  of  a  biologic 
dosed  in  Units  to  amounts  of  a  drug 
dosed  by  weight. 

In  the  clinical  management  of 
individual  patients,  CMS  recognizes 
that  no  precise  method  of  converting  an 
epoetin  alfa  dose  to  a  darbepoetin  alfa 
dose  has  yet  been  established  for  any  of 
the  approved  clinical  uses.  There  are 
general  guidelines  for  conversion  and 
clinicians  modify  the  dose  based  on  the 
patient's  hematopoietic  response  after 
the  start  of  treatment  with  the  new 
biological.  For  the  purpose  of 
developing  a  payment  policy,  however, 
it  is  feasible  to  establish  a  method  of 
converting  the  dose  of  each  of  these 
drugs  to  the  other.  This  payment 
methodology  is  intended  to  reflect 
average  dosing  requirements  for  the 
entire  Medicare  target  population,  and 
is  not  intended  to  serve  as  a  guide  for 
dosing  individual  patients. 

As  part  of  the  process  to  define  and 
further  refine  a  payment  conversion 
ratio  between  these  biologicals,  CMS 
held  a  series  of  meetings  with 
representatives  from  both  Amgen  and 
Ortho  Biotech.  Both  companies 
provided  substantial  new  data,  both 
published  and  unpublished.  We  also 
reviewed  the  Food  and  Drug 
Administration  labeling  for  each 
product  (EpogenTM.  FrocritTM.  and 
AranespTM),  hired  an  independent 
contractor  to  review  the  available 
clinical  evidence,  and  performed  an 
internal  review  of  this  evidence  as  well. 
CMS  took  into  consideration  both 
published  and  unpublished  studies  as 
well  as  abstracts,  conference  reports, 
clinical  guidelines,  marketing  material, 
and  other  reports  and  materials 
provided  by  Amgen  and  Ortho  Biotech. 

As  noted  in  the  OPPS  final  rule  for 
2003.  CMS  was  interested  in  having  a 
"head-to-head"  comparison  of  epoetin 
alfa  to  darbepoetin  alfa  either  in  patients 
with  chronic  kidney  disease  or  in  cancer 
patients  with  chemotherapy-induced 
anemia,  and  in  which  appropriate 
outcome  measures  were  used.  Because 
no  head-to-head  study  has  yet  been 
completed,  CMS  also  considered 


clinical  studies  that  either  compared 
both  products  to  each  other  or  that 
linked  the  dose  of  a  particular  product 
with  an  appropriate  health  outcome 
measure.  For  the  2003  OPPS,  we  held  a 
series  of  meetings  with  both  Amgen  and 
Ortho  Biotech.  We  examined  the  w'ritten 
and  published  information  provided  by 
both  companies,  reviewed  the  FDA 
labeling  for  each  product,  hired  an 
independent  contractor  to  review 
available  clinical  evidence  and 
performed  an  internal  review  of  the 
evidence  as  well.  In  our  review,  we 
placed  the  greatest  emphasis  on 
published,  high  quahty  clinical  studies 
and  looked  for  the  best  possible 
estimates  based  on  an  evaluation  of  the 
dosing  of  each  product  that,  on  average, 
produced  the  same  clinical  response. 
Based  on  our  own  review  of  the 
evidence,  our  consultation  with  the 
independent  contractor  who  also 
reviewed  the  evidence,  and  our 
discussions  with  each  company,  we 
established  a  conversion  ratio  for 
purposes  of  payment  in  2003  of  260 
International  Units  of  epoetin  alfa  to  one 
microgram  of  darbepoetin  alfa  (260:1). 

Since  publication  of  the  OPPS  final 
rule  for  2003,  we  have  continued  to 
review  and  refine  our  analysis  of  the 
appropriate  conversion  ratio  between 
these  biologicals.  In  order  to  facilitate 
analysis  of  the  non-peer  reviewed 
materials  submitted  by  Amgen  and 
Ortho  Biotech,  we  initiated  a  process  in 
luly  2003.  in  which  each  company 
shared  with  CMS.  our  contractor,  and 
each  other,  a  detailed  description  of  the 
methods  used  in  each  of  their 
unpublished  clinical  studies.  Each 
company  was  then  asked  to  submit  to  us 
their  comments  as  well  as  the  responses 
to  questions  raised  by  the  other 
company's  review.  Finally,  based  on  our 
analysis  of  this  information.  CMS 
submitted  questions  to  each  company  to 
clarif\'  their  views.  The  final  pavment 
conversion  ratio  is  based  on  our  analysis 
of  the  information  submitted  during  the 
process  described  above,  as  well  as 
claims  analysis,  and  other  publicly 
available  information. 

Chemotherapy-induced  anemia:  The 
articles  submitted  by  the  manufacturers 
regarding  treatment  of  chemotherapy- 
induced  anemia  (CIA)  were  all 
observational,  retrospective,  cohort 
studies.  Several  of  these  studies  were 
conducted  with  a  high  degree  of 
attention  to  minimizing  avoidable  bias 
and  maximizing  data  integritv. 
Observational  studies  are.  however, 
unavoidably  subject  to  patient  selection 
bias  since  study  subjects  are  not 
randomly  assigned  to  the  groups  being 
compared.  It  is  not  possible  to  eliminate 
the  possibility  that  the  choice  of 
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erythropoetic  agent  was  somehow 
systematically  linked  to  characteristics 
of  the  patients  treated.  Similarities  or 
differences  in  clinical  response  may 
reflect  either  baseline  patient 
characteristics  or  the  effects  of  the 
therapy  being  studied 

Another  major  limitation  of 
observational  studies  is  that  the 
researcher  typically  has  no  control  over 
the  manner  in  which  the  intervention 
under  studv  has  been  deli\ered.  In  this 
instance,  an  additional  diffit:ultv  with 
using  obser\'ational  studies  to  assess  the 
equivalence  of  dosages  of  epoetin  alfa 
and  darbepoetin  alfa  in  chemotherapv- 
induced  anemia  in  cancer  patients  is 
that  the  response  to  these  drugs  may  be 
disease-driven,  dosage-driven,  or  both 
(depending  for  example,  among  other 
factors,  on  the  individual  cancer 
patient's  level  of  endogenous 
ervthropoietin).  A  large  range  of  dosages 
of  both  epoetin  alfa  and  darbepoetin  alfa 
may  show  sunilar  effects  in  any  given 
patient  and  higher  than  necessarv 
dosages  may  not  be  reflected  in  greater 
elevations  of  hemoglobin.  More 
generally,  the  populations  in  the 
reported  studies  may  show  different 
results  due  to  differences  in 
demographics,  health  status,  types  of 
cancer,  and  cancer  treatments. 

Beyond  these  methodological 
concerns,  the  question  of  what 
constitutes  the  best  indicator  of  drug 
effect  remains  unsettled.  Studies  in  the 
literature  have  used  one  or  more  of  the 
following  end-points  to  analyze  the 
effects  of  erythropoietic  drugs: 

1 .  Hemoglobin  response — an  increase 
from  baseline  of  >2  g/dL  (usually  in 
the  absence  of  transfusion  in  the 
preceding  28  days) 

2.  Hematopoietic  response — 
Hemoglobin  increase  of  >2g/dL  from 
baseline  or  a  hemoglobin  >12g/dL 

3.  Mean  change  in  hemoglobin  "the 
mean  increase  in  hemoglobin  from 
baseline  (usually  in  the  absence  of 
transfusion  in  the  preceding  28  davs] 

4  Transfusions  of  red  blood  cells  "the 
number  (percent)  of  patients  requiring 
transfusion  measured  at  various  time 
intervals. 

Studies  submitted  by  one  of  the 
manufacturers  proposed  additional 
measures  such  as  "early  hemoglobin 
response"  (the  hemoglobin  rise  from 
baseline  at  4  or  5  weeks)  and  the  "area 
under  the  cur\'e"  defined  bv 
hemoglobin  increases  from  baseline. 
The  FDA  has  not  used  these  measures 
as  criteria  for  registration  (i.e.,  market 
approval)  and  they  do  not  appear  to  be 
regularly  used  in  the  peer  reviewed 
literature  of  erythropoietic  drugs  and 
their  use  either  in  kidney  disease  or  in 


oncology.  Therefore,  their  clinical 
significance  is  unclear  at  this  time.  Thev 
do.  however,  raise  the  question  of  how 
hemoglobin  response  patterns  affect 
symptoms  that  matter  most  to  patients. 
Both  companies  are  conducting 
additional  clinical  studies  to  address 
further  the  potential  importance  of 
front-loaded  regimens  that  provide  high 
initial  doses  of  erythropoietic  drugs  in 
order  to  stimulate  a  more  rapid  clinical 
response. 

During  the  process  of  exchanging  and 
critiquing  study  methods,  Amgen  and 
Ortho-Biotech  each  raised  significant 
methodological  concerns  about  the 
study  designs  used  to  obtain  new  data. 
In  addition  to  the  overall  concern  about 
the  observational  methodology  and 
selection  of  the  outcome  chosen  for 
purposes  of  comparison,  the  following 
concerns  were  raised; 

— the  use  of  survival  curves  to  analyze 

clinical  data  in  this  context 
— the  possible  effect  of  patient 

functional  status  on  erythropoietic 

response 
— the  technique  for  calculating  mean 

values  for  drug  dosages  (arithmetic  vs 

geometric  means) 
— the  strategy  for  deciding  how  to 

handle  data  from  patients  who 

received  transfusions 
— the  significance  of  an  early  rise  in 

hemoglobin,  and/or  the  significance 

of  measures  of  hemoglobin  response 

over  the  entire  12-16  week  treatment 

interval 

Each  company  provided  extensive 
and  compelling  discussions  of  these  and 
other  issues,  highlighting  the  fact  that 
conclusions  regarding  the  relative 
potency  of  these  products  are  iaherentlv 
limited  by  the  nature  and  quality  of  the 
clinical  data  that  currently  exist.  Despite 
the  limitations  of  the  available  studies. 
CMS  believes  that  it  has  sufficient  data 
to  establish  a  reasonable  conversion 
ratio  for  payment  purposes. 

Amgen  submitted  several 
observational  studies,  including  one 
community-based  study  and  three 
medication  use  evaluations  (MUE). 
While  interim  results  from  two  of  these 
studies  have  been  published  in  peer- 
reviewed  journals,  final  results  have  not 
yet  been  subjected  to  full  peer  review. 
In  one  study  (Vadhan-Raj.  2003). 
patients  were  started  on  darbepoetin  at 
3  mcg/kg  every  other  week  (QOW).  The 
patients  received  up  to  8  doses  (16 
weeks).  The  patients  had  hemoglobin 
(Hgb)  responses  comparable  to  that  seen 
with  epoetin  40.000-60,000  IU*per 
week.  The  protocol  allowed  a  dose 
increase  and  43  percent  of  participants 
had  their  darbepoetin  dose  increased  to 
5  mcg/kg/QOW  per  the  protocol. 


Virtually  all  of  the  Amgen  studies 
produced  results  that  suggested  a 
convpf-^ion  ratio  nf  400:1. 

Ortho  Biotech  submitted  early 
unpublished  results  from  a  multicenter 
head-to-head  trial  of  40.000  lU  of 
epoetin  weekly  compared  to  200  meg  of 
darbepoetin  ever}-  other  week.  The 
primary  end-point  is  the  change  in  Hgb 
from  baseline  at  week  5.  and  initial 
results  show  significantly  greater 
increase  in  Hgb  for  patients  treated  with 
epoetin.  Ortho  Biotech  also  submitted 
data  from  several  retrospective  analyses 
of  medical  charts  and  electronic  medial 
records,  totaling  several  thousand 
patients.  None  of  these  studies  have  vet 
been  peer-reviewed  or  published.  All  of 
the  Ortho-sponsored  studies  provide 
results  suggesting  that  the  appropriate 
conversion  ratio  is  260:1  or  less. 

In  the  obser\'ational  studies  that 
directly  compare  Aranesp  and  Procrit 
for  the  treaUnent  of  CIA.  and  report  total 
dose  per  patient  per  episode  of  both 
epoetin  and  darbepoetin,  the  ratio  of 
mean  total  doses  is  341:1  and  the  ratio 
of  median  total  doses  is  352:1.  However, 
selection  bias  may  affect  the  validity  of 
these  studies.  CMS  therefore  believes 
that  the  above-mentioned  ratios  may 
still  overestimate,  at  least  modestly,  the 
potency  of  darbepoetin  alfa  relative  to 
epoetin  alfa.  An  analysis  of  Medicare 
claims  data  from  2002  and  2003 
determined  that  the  ratio  of  utilization 
of  Procrit  to  Aranesp  in  Medicare 
patients  was  330:1  (units:mcg). 

As  noted  above,  a  conversion  ratio 
between  the  dosages  of  these  two 
products  is  not  meant  to  guide  what 
should  be  done  for  individual  patients 
in  clinical  practice.  In  addition,  bv 
using  a  conversion  ratio  CMS  is  not 
attempting  to  establish  a  lower  or  upper 
limit  on  the  amount  of  either  biological 
a  physician  can  prescribe  to  a  patient. 
CMS  expects  that  physicians  will 
continue  to  prescribe  these  biologicals 
based  on  their  own  clinical  judgment  of 
the  needs  of  individual  patients. 

Based  on  our  owm  review  of  the 
evidence,  our  consultation  with  the 
independent  contactor  who  also 
reviewed  the  evidence,  and  our 
discussions  with  Amgen  and  Ortho 
Biotech.  CMS  concludes  that  an 
appropriate  conversion  ratio  for  the 
purposes  of  a  payment  policy  is  330 
International  Units  of  epoetin  alfa  to  one 
microgram  of  darbepoetin  alfa  (330:1) 
for  the  purpose  of  treating 
chemotherapy-induced  anemia. 

Chronic  Kidney  Disease  mthout 
dialysis:  It  is  well  established  that  as  a 
patient  progresses  through  the  stages  of 
chronic  kidney  disease  (CKD), 
erythropoietin  levels  decline  and 
anemia  tends  to  develop.  Furthermore, 


63458  Federal  Register/ Vol.  68.  No.  216 /Friday.  November  7.  2003 /Rules  and  Regulations 


CKD  patients  are  a  very  heterogeneous 
population,  and  it  is  likely  that  thev  will 
need  var>-ing  doses  of  er\'thropoietic 
drugs  as  their  CKD  progresses  to  ESRD. 
At  the  present  time  there  are  no  head- 
to-head  randomized  controlled  clinical 
trials  that  look  at  erythropoietic  drug 
needs  across  the  spectrum  of  CKD. 

Amgen  presented  studies  that 
examined  the  effect  of  darhepoetin  on 
hemoglobin  in  this  population.  Two 
studies  showed  a  dose  conversion  ratio 
(DCR)  range  between  21,5-330.  These 
were  observational  studies  similarly 
affected  by  the  methodological 
weaknesses  of  this  study  design 
previously  discussed  for  chemotherapy- 
induced  anemia.  A  third  studv 
submitted  by  Amgen  showed  a  DCR  of 
168:1  and  is  the  onlv  study  that 
prospectively  looked  at  darbepoetin  and 
epoetin. 

We  estimate  that  no  more  than  10 
percent  of  the  Medicare  patients  who 
receive  darbepoetin  in  the  hospital 
outpatient  setting  receive  it  solely 
because  of  CKD.  As  a  result,  at  this  time. 
we  believF!  that  it  could  be  confusing 
and  burdensome  for  hospitals  as  well  as 
the  Medicare  claims  processing  systems 
to  use  different  HCPCS  codes  assigned 
to  different  APCs  in  order  to  distinguish 
and  pav  different  amounts  for 
darbepoetin  used  by  patients  with  CIA 
from  darbepoetin  used  by  patients  with 
CKD.  Therefore,  given  the  heterogeneity 
of  the  population,  the  general  paucity  of 
scientific  evidence  on  CKD.  the 
estimated  low  incidence  of  CKD-only 
indications  in  the  QPPS  population,  and 
the  potential  burden  on  providers  of 
requiring  different  codes  for  different 
indic:ations,  we  are  not  establishing  a 
different  payment  rate  for  darbepoetin 
for  CKD  at  this  time.  However,  CMS 
invites  the  submission  of  peer  reviewed 
clinical  data  to  further  illuminate  the 
issue.  Therefore,  we  are  going  to  use  a 
330:1  conversion  ratio  for  CKD  also  and. 
therefore,  a  single  APC  payment  rate  for 
darbepoetin  alfa,  in  2004. 

VII.  Wage  Index  Changes  for  CY  2004 

Section  18.rB(t)(2)(D)  of  the  Act 
requires  that  we  determine- a  wage 
adjustment  factor  to  adjust  for 
geographic  wage  differences,  in  a  budget 
neutral  manner,  that  portion  of  the 
OPPS  payment  rate  and  copayment 
amount  that  is  attributable  to  labor  and 
labor-related  costs. 

We  used  the  proposed  Federal  fiscal 
year  (FY)  2004  hospital  inpatient  PPS 
wage  index  to  make  wage  adjustments 
in  determining  the  proposed  payment 
rates  set  forth  in  the  proposed  rule.  We 
also  proposed  to  use  the  final  FY  2004 
hospital  inpatient  wage  index  to 
calculate  the  final  CY  2004  payment 


rates  and  coinsurance  amounts  for 
OPPS.  Therefore,  we  have  used  the 
corrected  final  FY  2004  hospital 
inpatient  wage  index  to  make  wage 
adjustments  in  determining  the  final 
payments  rates  set  forth  in  this  final 
rule.  The  corrected  final  FY  2004 
hospital  inpatient  wage  index  published 
as  Tables  4A,  4B,  and  4C  in  the  October 
6.  2003  Federal  Register  (68  FR  57732 
through  57758)  is  reprinted  in  this  final 
rule  as  Addendum  H — Wage  Index  for 
Urban  Areas;  Addendum  I— Wage  Index 
for  Rural  Areas:  and  Addendum  J — 
Wage  Index  for  Hospitals  That  Are 
Reclassified.  We  used  the  corrected  final 
FY  2004  hospital  inpatient  wage  index 
to  calculate  the  payment  rates  and 
coinsurance  amounts  published  in  this 
final  rule  to  implement  the  OPPS  for  CY 
2004.  We  note  however,  that  from  time 
to  time,  there  are  mid-year  corrections 
to  these  wage  indices  and  that  om- 
contractors  will  adopt  and  implement 
the  mid-year  changes  for  OPPS  in  the 
same  manner  that  they  make  mid-year 
changes  for  inpatient  hospital 
prospective  payment. 

We  received  several  comments  on 
how  we  apply  the  wage  index  in  setting 
rates. 

Comment:  Commenters  stated  that  we 
should  exempt  the  device  portion  of  the 
median  cost  from  wage  adjustment. 
They  indicated  that  the  wage  index 
reflects  the  variation  in  wages  and  that 
applying  it  to  60  percent  of  an  APC 
payment  where  part  of  that  payment  is 
for  devices,  to  which  the  wage  index  is 
not  applicable,  results  in 
inappropriately  low  payments  in  rural 
areas  and  discourages  the  expansion  of 
state  of  the  art  technologies  to  rural 
hospitals.  A  commenter  indicated  that 
we  shoidd  work  with  the  commenter  to 
calculate  and  publish  a  list  of  the  device 
percentages  for  each  APC  and  that  the 
wage  index  adjustment  should  not  be 
applied  to  that  portion  of  the  APC. 

Response:  To  apply  the  wage  index 
only  to  the  non-device  portion  of  the 
APC  payment  will  mean  a  significant 
revision  to  the  metliodology  used  to 
calculate  the  relative  weights  and  the 
conversion  factor  as  well  as  changes  to 
the  Systran  that  applies  the  wage  index 
on  individual  claims.  When  we 
calculate  median  costs,  we  divide  60 
percent  of  the  cost  by  the  wage  index  for 
the  hospital  to  neutralize  the  cost  for  the 
effects  olthe  wage  index.  In  addition, 
when  we  determine  the  conversion 
factor,  we  calculate  a  wage  adjustment 
scalar  to  adjust  for  any  increase  or 
decrease  that  may  occur  to  total 
payments  from  changes  in  the  wage 
index.  Moreover,  it  carmot  be  assumed 
that  not  applying  the  wage  index  to  the 
device  portion  of  the  APC  payment  will 


result  in  increased  payment  for  APCs 
that  require  devices.  In  localities  that 
have  high  wage  indices,  this  change 
could  result  in  reductions  in  payments 
for  device  APCs.  For  example,  if  the 
wage  index  is  1.5  and  the  national  APC 
payment  is  Si 0,000,  the  wage  index 
applied  to  60  percent  of  the  APC 
increases  the  payment  to  the  high  wage 
index  hospital  to  Si  3,000.  If  the  wage 
index  is  0.9,  the  wage  index  applied  to 
60  percent  of  the  APC  decreases  the 
payment  to  the  hospital  to  $9,400. 
However,  if  the  wage  index  is  applied 
only  to  20  percent  of  the  APC  pavment 
because  80  percent  of  the  cost  of  the 
APC  is  for  the  device,  the  hospital  in  the 
high  wage  index  area  will  now  get 
$1 1,000  (a  S2,000  loss)  and  the  hospital 
in  the  low  wage  index  area  will  now  get 
S9,800  (a  S400  gain). 

Also,  because  the  wage  index  is  used 
to  neutralize  costs  derived  from  charges 
and  is  a  factor  in  the  conversion  factor, 
the  SI 0,000  payment  in  the  example 
may  change.  To  gauge  the  full  impact  of 
such  a  change,  we  would  have  to 
undertake  significant  statistical  analysis. 
We  will  continue  to  applv  the  wage 
index  to  60  percent  of  the  APC  for  2004. 
However,  we  recognize  the  need  to 
reassess  whether  this  percentage  is 
correct  in  view  of  the  packaging  of  high 
cost  devices  into  APCs  and  will  make 
everv  effort  to  do  a  reassessment  for 
2005  OPPS  proposed  rule.  If  we 
determine  that  a  change  to  the 
percentage  might  be  appropriate,  we 
will  propose  it  in  the  2005  OPPS  NPRM. 

VIII.  Copayment  for  CY  2004 

In  the  iNovember  30.  2001  final  rule 
(66  FR  59887).  we  adopted  a 
methodology  that  applied  five  rules  for 
calculating  APC  copayment  amounts 
when  payments  for  APC  groups  change 
because  the  APCs"  relative  weights  are 
recalibrated  or  when  individual  services 
are  reclassified  from  one  APC  group  to 
another.  In  calcu-lating  the  unadjusted 
copayment  amounts  for  2004.  we 
encountered  circumstances  that  the 
methodology  in  the  November  30,  2001 
final  rule  either  did  not  address  or 
whose  applicability  was  ambiguous. 
Therefore,  we  proposed  to  revise  and 
clarif}'  the  methodology  we  would 
follow  to  calculate  unadjusted 
copayment  amounts,  including 
situations  in  which  recalibration  of  the 
relative  payment  weight  of  an  existing 
APC  results  in  a  change  in  the  APC 
payment;  situations  in  which 
reclassification  of  HCPCS  codes  ft-om  an 
existing  APC  to  another  APC  results  in 
a  change  in  the  APC  payment;  and 
situations  in  which  newly  created  APCs 
are  comprised  of  HCPCS  codes  from 
existing  APCs. 
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As  we  stated  in  the  August  12.  2003 
proposed  rule,  as  a  general  rule,  we 
would  seek  to  lower  the  cuinsurancp 
rate  for  the  services  in  an  APC:  from  the 
prior  year.  This  principle  is  consistent 
with  section  1833tt)(8){C)(ii)  of  the  Act, 
which  accelerates  the  reduction  in  the 
national  unadjusted  coinsurance  rate  so 
that  beneficiary  liahilit\'  will  e\entually 
equal  20  percent  of  the  OPPS  payment 
rate  for  all  OPPS  services  and  with 
section  1833{t)(3)(B).  which  indicates 
the  congressional  goal  of  achieving  20 
percent  coinsurance  when  fully  phased 
in  and  gives  the  Secretary  the  authority 
to  set  rules  for  determining  copavment 
amounts  to  new  services.  However,  in 
no  event  is  the  proposed  2004 
unadjusted  coinsurance  amount  for  an 
APC  group  lower  than  20  percent  or 
greater  than  50  percent  of  the  payment 
rate. 

We  proposed  to  determine  copavment 
amounts  in  2004  and  subsequent  vears 
in  accordance  with  the  following  rules. 

1.  When  an  APC  group  consists  solelv 
of  HCPCS  codes  that  were  not  paid 
under  the  OPPS  the  prior  vear  because 
they  were  packaged  or  excluded  or  are 
new  codes,  the  unadjusted  copavment 
amount  would  be  20  percent  of  the  APC 
payment  rate. 

2.  If  a  new  APC  that  did  not  exist 
during  the  prior  year  is  created  and 
consists  of  HCPCS  codes  previously 
assigned  to  other  APCs.  the  copavment 
amount  is  calculated  as  the  product  of 
the  APC  payment  rate  and  the  lowest 
coinsurance  percentage  of  the  codes 
comprising  the  new  APC. 

3.  If  no  codes  are  added  to  or  removed 
from  an  APC  and.  after  recalibration  of 
its  relative  payment  weight,  the  new 
payment  rate  is  equal  to  or  greater  than 
the  prior  years  rate,  the  copavment 
amount  remains  constant  (unless  the 
resulting  coinsurance  percentage  is  less 
than  20  percent). 

4.  If  no  codes  are  added  to  or  removed 
from  an  APC  and,  after  recalibration  of 
its  relative  payment  weight,  the  new 
payment  rate  is  less  than  the  prior  year's 
rate,  the  fopayment  amount  is 
calculated  as  the  product  of  the  new 
payment  rate  and  the  prior  vear's 
coinsurance  percentage 

5.  If  HCPCS  codes  are  added  to  or 
deleted  from  an  APC,  and,  after 
recalibrating  its  relative  payment 
weight,  holding  its  unadjusted 
copayment  amount  constant  results  in  a 
decrease  in  the  coinsurance  percentage 
for  the  reconfigured  APC,  the 
copayment  amount  would  not  change 
(unless  retaining  the  copayment  amount 
would  result  in  a  coinsurance  rate  less 
than  20  percent). 

6.  If  HCPCS  codes  are  added  to  an 
APC,  and,  after  recalibrating  its  relative 


payment  weight,  holding  its  unadjusted 
copayment  amount  constant  results  in 
an  increase  in  the  coinsurance 
percentage  for  the  reconfigured  APC.  the 
copayment  amount  would  be  calculated 
as  the  product  of  the  pavment  rate  of  the 
reconfigured  ,A.PC  and  the  lowest 
coinsurance  percentage  of  the  codes 
being  added  to  the  reconfigured  APC. 

We  stated  in  the  proposed  rule  that 
this  methodology  would,  in  general, 
reduce  the  beneficiary  coinsurance  rate 
and  copayment  amount  for  APCs  for 
which  the  payment  rate  changes  as  the 
result  of  the  reconfiguration  of  APCs 
and/or  the  recalibration  of  relative 
payment  weights.  We  received  no 
comments  from  the  public  on  our 
proposal  for  the  calculation  of 
beneficiary  copayment  amounts. 

The  unadjusted  copayment  amounts 
for  services  payable  under  the  OPPS 
effective  Januarv*  1 ,  2004  are  shown  in 
Addendum  A  and  Addendum  B. 

IX.  Conversion  Factor  Update  for  CY 
2004 

Section  1833(t)(3)(C)(ii)  of  the  Act 
requires  us  to  update  the  conversion 
factor  used  to  determine  payment  rates 
under  the  OPPS  on  an  annual  basis. 

Section  1833(t)(3)(C)(iv)  of  the  Act 
provides  that  for  2004,  the  update  is 
equal  to  the  hospital  inpatient  market 
basket  percentage  increase  applicable  to 
hospital  discharges  under  section 
1886(b)(3)(B)(iii)oftheAct. 

The  forecast  of  the  hospital  market 
basket  increase  for  FY  2004  published 
in  the  inpatient  PPS  proposed  rule  on 
May  19,  2003  was  3.5  percent.  To  set  the 
proposed  OPPS  conversion  factor  for 
2004,  we  increased  the  2003  conversion 
factor  of  S52.151  (the  figure  from  the 
November  1,  2002  final  rule  (67  FR 
66788)  by  3.5  percent. 

In  accordance  with  section 
1833(t)(9)(B)  of  the  Act,  we  ftirther 
adjusted  the  proposed  conversion  factor 
for  2004  to  ensure  that  the  revisions  we 
proposed  to  update  by  means  of  the 
wage  index  are  made  on  a  budget- 
neutral  basis.  We  calculated  a  budget 
neutrality  factor  of  1.003  for  wage  index 
changes  by  comparing  total  payments 
from  our  simulation  model  using  the 
proposed  FY  2004  hospital  inpatient 
PPS  wage  index  values  to  those 
payments  using  the  current  (FY  2003) 
wage  index  values.  In  addition,  for  CY 
2004,  allowed  pass-through  payments 
have  decreased  to  2  percent  of  total 
OPPS  payments,  down  from  2.3  percent 
in  CY  2003.  The  0.3  percent  was  also 
used  to  adjust  the  conversion  factor. 

The  proposed  market  basket  increase 
factor  of  3.5  percent  for  2004,  the 
required  wage  index  budget  neutrality 
adjustment  of  approximately  1.003.  and 


the  0.3  percent  adjustment  to  the  pass- 
through  estimate,  resulted  in  a  proposed 
conversion  factor  for  2004  of  $54,289 

For  purposes  of  updating  the  CY  2003 
conversion  factor  to  determine  a  final 
conversion  factor  for  CY  2004  we 
applied  an  update  factor  based  on  the 
final  hospital  inpatient  market  basket 
increase  for  FY  2004  of  3.4  percent,  as 
published  in  the  final  rule  for  IPPS  on 
August  1,  2003.  We  further  adjusted  the 
conversion  factor  by  applying  a  budget 
neutrality  factor  of  1.001  for  wage  index 
changes  based  on  final  FY  2004  hospital 
inpatient  PPS  wage  index  values  as 
published  in  a  correction  notice  to  the 
IPPS  final  rule  on  October  6,  2003.  In 
addition,  for  CY  2004.  estimated  pass- 
through  payments  have  decreased  to  1.3 
percent  of  total  OPPS  payments,  down 
from  2.3  percent  in  CY  2003.  The 
conversion  factor  was  further  adjusted 
by  the  difference  in  estimated  pass- 
through  payments  of  1.0  percent. 

The  increase  factor  of  3.4  percent  for 
2004.  the  required  wage  index  budget 
neutrality  adjustment  of  slightly  more 
than  1.001  and  the  1.0  percent 
adjustment  to  the  pass-through  estimate, 
result  in  a  final  conversion  factor  for 
2004  ofS54.561. 

We  received  several  comments 
concerning  the  conversion  factor  update 
for  2004,  which  are  summarized  below. 

Comment:  Several  commenters  stated 
that  the  OPPS  has  been  underfunded 
since  its  inception.  One  commenter 
stated  that  the  OPPS  conversion  factor 
has  increased  by  less  than  the  full 
market  basket  increase  and  urged  that 
we  work  with  Congress  to  enact  an 
annual  outpatient  update  for  2005  that 
corrects  for  the  funding  gap.  Other 
commenters,  noting  the  preliminarv' 
estimate  of  pass-through  spending  in 
our  proposed  rule  of  August  12  of  1 .0 
percent  of  total  OPPS  payments, 
strongly  urged  us  to  return  the 
remaining  1.0  percent  to  the  conversion 
factor  to  help  fund  all  other  APCs. 

Response:  As  described  elsewhere  in 
this  final  rule,  we  have  completed  our 
estimate  of  pass-through  spending  for 
2004.  By  statute,  we  are  authorized  to 
spend  only  2.0  percent  of  total 
estimated  OPPS  payments  on  pass- 
through  spending  for  2004.  According  to 
the  best  information  available  to  us  at 
this  time,  we  estimate  the  total  pass- 
through  spending  to  be  1.3  percent  of 
total  OPPS  spending  for  2004.  For  2003, 
we  estimated  the  total  pass-through 
spending  to  be  2.3  percent  of  total. 
Thus,  we  have  returned  the  additional 
1 .0  percent  to  the  conversion  factor. 
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X.  Outlier  Policy  and  Elimination  of 
Transitional  Corridor  Payments  for  CY 
2004 

A .  Outlier  Policy  for  CY  2004 

For  OPPS  services  furnished  between 
August  1,  2000  and  April  1.  2002.  we 
calculated  outlier  payments  in  the 
aggregate  for  all  OPPS  services  that 
appear  on  a  bill  in  accordance  with 
section  1833(t)(5)(D)  of  the  Act.  In  the 
November  30.  2001  final  rule  (66  FR 
59856,  59888),  we  specified  that 
beginning  with  2002,  we  would 
calculate  outlier  payments  based  on 
each  individual  OPPS  service.  We 
revised  the  aggregate  method  that  we 
had  used  to  calculate  outlier  payments 
and  began  to  determine  outliers  on  a 
service-bv-service  basis. 

As  explained  in  the  April  7.  2000 
final  rule  (65  FF  18498).  we  set  a  target 
for  outlier  payments  at  2.0  percent  of 
total  payments.  For  purposes  of 
simulating  payments  to  calculate  outlier 
thresholds,  we  proposed  to  continue  to 
set  the  target  for  outlier  payments  at  2.0 
percent.  For  2003.  the  outlier  threshold 
is  met  when  costs  of  furnishing  a  service 
or  procedure  exceed  2.75  times  the  APC 
payment  amount,  and  the  current 
outlier  payment  percentage  is  45 
percent  of  the  amount  of  costs  in  excess 
of  the  threshold. 

For  the  reasons  discussed  in  detail  in 
section  XI. E  of  this  preamble,  we 
proposed  to  establish  two  separate 
outlier  thresholds,  one  for  community 
mental  health  centers  (CMHCs)  and  one 
for  hospitals.  For  CY  2004.  we  proposed 
to  continue  to  set  the  target  for  outlier 
payments  at  2.0  percent  of  total  OPPS 
payments  (a  portion  of  that  2.0  percent, 
0.36  percent,  would  be  allocated  to 
CMHCs  for  PHP  services).  Based  on  our 
simulations  for  2004.  we  proposed  to  set 
the  hospital  threshold  for  2004  at  2.75 
times  the  APC  payment  amount,  and  the 
proposed  2004  payment  percentage 
applicable  to  costs  over  the  threshold  at 
50  percent.  We  proposed  to  set  the 
threshold  for  CMHCs  for  2004  at  1 1.75 
times  the  APC  payment  amount  and  the 
2004  outlier  pavment  percentage 
applicable  to  costs  over  the  threshold  at 
50  percent.  In  this  final  rule,  we  are 
setting  the  target  amount  for  outlier 
payments  at  2.6  times  the  APC  payment 
for  hospitals  and  3.65  times  the  APC 
payment  for  CMHCs.  For  2004.  the 
hospital  outlier  threshold  is  met  when 
costs  of  furnishing  a  service  or 
procedure  exceed  2,6  times  the  APC 
payment  amount  and  the  outlier 
payment  percentage  is  50  percent  of  the 
amount  of  co.sts  in  excess  of  the 
threshold.  Similarly,  for  CMHCs  the 
threshold  is  met  when  costs  of 
furnishing  a  service  or  procedure  exceed 


3.65  times  the  APC  payment  amount 
and  the  outlier  payment  percentage  is 
50  percent  of  the  amount  of  costs  in 
excess  of  the  threshold. 

We  received  several  comments 
concerning  our  proposal  to  establish 
two  separate  outlier  pools,  one  for 
hospitals  and  another  for  CMHCs,  and 
to  determine  eligibility  for  outlier 
payments  by  applying  an  outlier 
threshold  of  2.75  times  the  APC 
pavment  for  hospitals  and  11.75  times 
the  APC  payment  for  CMHCs.  The 
comments  we  received  concerning  that 
proposal  are  summarized  in  section  XI 
E.3  along  with  our  responses.  Comments 
we  received  pertaining  to  other  aspects 
of  oiu  proposal  for  outlier  payments  are 
summarized  below: 

Comment:  One  hospital  association 
contended  that  outpatient  services  that 
qualify  for  outlier  payments  should 
receive  80  percent  of  their  costs  above 
the  threshold,  rather  than  the  proposed 
level  of  50  percent.  The  association 
stated  that  an  increased  payment  level 
would  help  to  ameliorate  the  level  of 
losses  incurred  by  hospitals,  such  as 
teaching  hospitals,  that  provide 
complex  outpatient  services  and  would 
make  OPPS  policy  consistent  with  the 
policy  under  the  IPPS.  The  association 
also  pointed  out  that  because  we  apply 
an  outlier  threshold  that  is  a  multiple  of 
the  APC  payment,  rather  than  a  fixed 
dollar  amount,  hospitals  that  provide 
certain  costlier  services  must  absorb 
significantly  more  costs  before  even 
qualifying  for  outlier  payments,  making 
it  even  more  important  to  increase  the 
outlier  payment  percentage.  The 
association  recognized  that  increasing 
the  payment  percentage  would  require 
additional  funds  and  recommended  that 
we  seriously  consider  increasing  the 
outlier  payment  pool  from  its  current 
level  of  2.0  percent  of  total  OPPS 
payments  to  3.0  percent,  the  maximum 
allowed  by  law  for  2004  and  beyond. 

Response:  Although  we  acknowledge 
the  importance  of  outlier  payments  to 
providers,  those  payments  are  intended 
to  ensure  that  the  Medicare  program 
shares,  to  some  extent,  in  the 
extraordinarily  high  costs  a  provider 
may  incur  in  caring  for  specific  patients 
in  unusual  circumstances.  Outlier 
payments  are  not  intended  to  be  paid  on 
a  routine  or  regular  basis  for  treating  the 
majority  of  Medicare  beneficiaries.  The 
APC  payments  are  developed  to  be 
reasonable  and  adequate  payment  for  all 
but  the  most  extraordinary  cases.  At  this 
time,  we  do  not  believe  that  it  would  be 
appropriate  to  shift  additional  funds 
from  APC  payments  in  order  to  increase 
the  outlier  payment  percentage. 
Increasing  the  outlier  pool  would  result 
in  reduced  payments  for  the  majority  of 


services  providers  furnish  in  order  to 
make  increased  payments  for  the  rare, 
extraordinarily  high  cost  cases  a 
provider  may  treat. 

Comment:  A  hospital  association 
commented  that  we  have  furnished  very 
little  data  on  actual  outlier  payments 
under  the  OPPS,  so  hospitals  have  no 
way  of  knowing  whether  actual 
payments  were  higher  or  lower  than 
estimated  outlier  payments  and  are 
unable  to  comment  on  the  proper  outlier 
threshold  for  OPPS.  The  association 
pointed  out  that  we  have  historically 
furnished  data  on  actual  outlier 
payments  in  the  IPPS  rule  and 
recommended  that  we  furnish  data  on 
OPPS  outlier  payments  so  that  hospitals 
may  be  able  to  make  informed 
comments  on  the  proper  threshold. 

Response:  Based  on  hospital  and 
CMHC  claims  submitted  for  the  period 
April  1,  2002  through  December  31, 
2002,  outlier  payments  for  that  period 
amounted  to  1.78  percent  of  total  OPPS 
payments.  The  outlier  target  we  were 
trying  to  achieve  for  that  period  was  1.5 
percent  of  total  OPPS  payments.  Outlier 
payments  to  hospitals  alone  amounted 
to  1.54  percent  of  total  OPPS  payments 
to  hospitals,  while  outlier  payments  to 
CMHCs  amounted  to  49.8  percent  of 
their  total  OPPS  payments 

B.  Elimination  of  Transitional  Corridor 
Payrments  for  CY  2004 

Since  the  inception  of  the  OPPS, 
providers  have  been  eligible  to  receive 
additional  transitional  payments  if  the 
payments  they  received  under  the  OPPS 
were  less  than  the  payments  they  would 
have  received  for  the  same  services 
under  the  payment  system  in  effect 
before  the  OPPS.  Under  1833(t)(7)  of  the 
Act,  most  hospitals  that  realize  lower 
payments  under  the  OPPS  received 
transitional  corridor  payments  based  on 
a  percent  of  the  decrease  in  payments. 
However,  rural  hospitals  having  100  or 
fewer  beds,  as  well  as  cancer  hospitals 
and  children's  hospitals  described  in 
section  1886(d)(l)(B)(iii)  and  (v)  of  the 
Act.  were  held  harmless  under  this 
provision  and  paid  the  full  amount  of 
the  decrease  in  pavments  under  the 
OPPS. 

Transitional  corridor  payments  were 
intended  to  be  temporary  payments  to 
ease  providers'  transition  from  the  prior 
cost-based  payment  system  to  the 
prospective  payment  system.  Beginning 
January  1.  2004.  in  accordance  with 
section  1833(t)(7)  of  the  Act,  transitional 
corridor  pa\-ments  will  no  longer  be 
paid  to  providers  other  than  cancer  . 
hospitals  and  children's  hospitals. 
Cancer  hospitals  and  children's 
hospitals  are  held  harmless  permanently 
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under  the  transitional  corridor 
provisions  of  the  statute. 

Since  small  rural  hospitals  may  not  be 
able  to  achieve  the  same  level  of 
operating  efficiencies  as  larger  rural 
hospitals  and  urban  hospitals,  we  were 
concerned  that  the  possible  decrease  in 
payments  to  these  hospitals  resulting 
from  the  elimination  of  the  transitional 
corridor  payments  could  result  in  these 
hospitals  having  to  decrease  or 
altogether  cease  to  provide  certain 
outpatient  services.  A  reduction  of 
ser\'ices  could  have  consequences  for 
Medicare  beneficiaries  and  their 
continued  access  to  care  in  rural  areas. 
In  light  of  these  concerns,  we  stated  in 
the  August  12,  2003  proposed  rule  that 
one  thing  we  could  do  is  to  provide 
increased  APC  payments  for  clinic  and 
emergency  room  visits  furnished  bv 
rural  hospitals  havmg  100  or  fewer 
beds.  Any  adjustment  to  payments  for 
these  hospitals  would  be  made  under 
the  authority  granted  to  the  Secretarv 
under  section  1833|tK2)(E)  of  the  Act,  to 
establish  in  a  budget  neutral  manner 
adjustments  as  determined  to  be 
necessary  to  ensure  equitable  payments, 
such  as  adjustments  for  certain  classes 
of  hospitals.  In  the  August  12,  2003 
proposed  rule,  we  invited  comments  on 
whether  we  should  provide  an 
adjustment,  such  as  the  one  described 
above,  for  small  rural  hospitals. 

We  received  a  few  comments 
regarding  the  elimination  of  transitional 
corridor  payments,  which  are 
summarized  below  along  with  our 
responses. 

Comment:  Two  commenters  stated 
that  the  loss  of  transitional  corridor 
payments  would  dramaticallv  affect 
revenues  for  rural  hospitals:  therefore, 
they  supported  increased  payments  to 
rural  hospitals  for  clinic  and  emergency 
room  \isits.  One  hospital  association 
recommended  that  we  provide 
appropriate  payment  protections  for 
small  rural  hospitals  that  provide 
emergency  services  to  safeguard  them 
from  any  ad\erse  consequences 
stemming  from  the  elimination  of 
transitional  corridor  payments  and  to 
avoid  life-threatening  consequences  by 
protecting  beneficiaries'  tinielv  access  to 
emergency  services.  Two  additional 
commenters  contended  that  our 
proposal  would  be  inadequate  and  that 
to  avoid  curtailing  services  to  Medicare 
beneficiaries  relief  is  needed  for  small 
rural  hospitals,  sole  community 
hospitals,  and  rural  referral  centers. 
They  recommended  that  we  continue 
transitional  corridor  payments  using  the 
authority  we  have  to  make  adjustments 
under  section  1833(t)(2)(E)  of  the  Act. 
One  commenter  stated  that  our  proposal 
failed  to  address  other  outpatient 


services  that  will  be  underpaid  and 
suggested  that  transitional  corridor 
payments  be  continued  for  a  year  while 
a  more  broad  based  payment 
methodology  is  developed  for  small 
rural  hospitals.  Another  commenter 
recommended  a  rural  APC  add-on 
adjustment  for  all  APCs  paid  to  rural 
hospitals  to  acknowledge  that  these 
hospitals  cannot  achieve  the  same  level 
of  operating  efficiencies  as  larger  rural 
and  urban  hospitals.  Another 
commenter  argued  that  termination  of 
transitional  corridor  payments  was 
detrimental  to  all  hospitals  and 
recommended  retaining  transitional 
corridor  payments  for  all  hospitals. 

One  commenter  opposed  shifting 
payments  from  larger  hospitals  in  order 
to  increase  payments  to  small  rural 
hospitals.  The  commenter  stated  that  all 
hospitals,  regardless  of  size  and 
location,  struggle  with  gaining  operating 
efficiencies  under  the  OPPS.  One 
hospital  association  indicated  that 
transitional  corridor  payments  have 
been  a  critical  source  of  financial 
support  for  many  teaching  hospitals  and 
payments  to  these  hospitals  deserve 
further  analyses  by  us,  which  would 
likely  result  in  the  conclusion  that  a 
teaching  hospital  adjustment  is 
warranted.  Several  hospital  associations 
expressed  concern  about  our  proposal  to 
create  differential  payment  rates 
between  urban  and  rural  hospitals  for 
clinic  and  emergency  room  visits,  and 
one  questioned  our  legal  authority  to 
pay  differently  for  the  same  service.  One 
of  the  associations  added  that  as  a 
preferred  alternative,  it  is  urging  the 
Congress  to  allocate  additional 
resources  to  extend  the  transitional 
corridor  and  hold  harmless  provisions 
to  all  providers  as  well  as  urging  the 
Congress  to  increase  payments  for  clinic 
and  emergency  room  visits  for  all 
hospitals.  Another  of  the  hospital 
associations  stated  that  it  does  not 
support  a  budget  neutral,  redistributive 
adjustment  through  regulation,  but  is 
instead  urging  the  Congress  to  allocate 
additional  resources  to  assist  rural 
hospitals  by  increasing  payment  rates 
for  clinic  and  emergency  room  visits  for 
all  hospitals. 

The  Medicare  Payment  Advisory 
Commission  (MedPAC)  commented  that 
the  August  12,  2003  proposed  rule 
failed  to  provide  a  rationale  for 
proposing  increased  payments  for 
emergency  room  and  clinic  visits  as  a 
means  of  supporting  small  rural 
hospitals  and  recognized  that  only 
limited  cost  report  data  are  available  to 
assess  the  performance  of  small  rural 
hospitals  under  the  OPPS.  MedPAC 
stated  that  we  should  consider  other 
regulatory  options  to  ensure  access  to 


care  for  rural  beneficiaries,  such  as  a 
low-volume  adjustment  and  pointed  out 
that  any  payment  adjustment  should  be 
accompanied  by  an  analysis  of  how- 
small  rural  hospitals  have  fared  under 
the  OPPS.  the  impact  of  any  payment 
adjustment,  and  the  impact  of  other 
policies  that  affect  rural  hospitals  such 
as  conversion  to  critical  access  status. 
MedPAC  also  stated  that  legislative 
remedies  could  include  extending  the 
hold  harmless  policy  or  providing  a 
transition  from  hold  harmless  status. 

Response:  Although  we  expressed 
concerns  in  the  August  12,  2003 
proposed  rule  that  the  sunsetting  of 
transitional  corridor  payments  might 
significantly  impact  small  rural 
hospitals  and  we  invited  comments 
about  whether  we  should  provide  for 
some  t^'pe  of  adjustment  to  payments  for 
these  hospitals,  we  did  not  receive  a 
large  number  of  comments  and  the 
comments  we  did  receive  are  mixed  on 
the  issue.  Although  some  commenters 
called  for  an  extension  of  hold  harmless 
transitional  corridor  payments  for  small 
rural  hospitals,  we  do  not  believe  that 
is  a  viable  option  because  any 
adjustment  we  would  make  under  the 
authority  of  section  1833(t)  of  the  Act 
would  have  to  be  made  on  a  budget 
neutral  basis  and  would  result  in 
decreased  APC  payments  for  all 
providers.  Because  we  did  not  receive  a 
strong  response  in  favor  of  increased 
visit  payments  to  small  rural  hospitals 
or  compelling  evidence  that  clearly 
supported  the  position  that  an 
adjustment  for  small  rural  hospitals  is 
necessary  to  ensure  access  to  hospital 
outpatient  ser\'ices  in  areas  served  bv 
small  rural  hospitals,  we  will  not  adopt 
a  payment  adjustment  for  small  rural 
hospitals.  We  will  continue  to  seek 
information  related  to  specific  situations 
that  demonstrate  that  access  to  care  is  a 
problem  for  Medicare  beneficiaries. 

XI.  Other  Policy  Decisions  and  Changes 

A.  Hospital  Coding  for  Evaluation  and 
Management  (E/M)  Services 

Facilities  code  clinic  and  emergency 
department  visits  using  the  same 
(Physicians']  Current  Procedural 
Terminology  (CPT)  codes  as  physicians. 
For  both  clinic  and  emergency 
department  visits,  there  are  currently 
five  levels  of  care.  Because  these  codes 
were  defined  to  reflect  only  the 
activities  of  physicians,  they  are 
inadequate  to  describe  the  range  and 
mix  of  services  provided  to  patients  in 
the  clinic  and  emergency  department 
settings  (for  example,  ongoing  nursing 
care,  preparation  for  diagnostic  tests, 
and  patient  education). 
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In  the  April  7.  2000  final  rule  {B5  FR 
18434).  we  stated  that  in  order  to  ensure 
proper  payment  to  hospitals,  it  was 
important  that  emergency  and  clinic 
visits  he  coded  properly.  To  facilitate 
proper  coding,  we  required  each 
hospital  to  create  an  internal  set  of 
guidelines  to  determine  what  level  of 
visit  to  report  for  each  patient.  In  the 
August  24.  2001  proposed  rule  (66  FR 
44672),  we  asked  for  public  comments 
regarding  national  guidelines  for 
hospital  coding  of  emergency  and  clinic 
visits.  Commenters  rec:ommended  that 
we  keep  the  current  E/M  coding  system 
until  facility-specific  E/M  codes  for 
emergency  department  and  clinic  visits, 
along  with  national  coding  guidelines. 
were  established.  (Commenters  also 
recommended  that  we  convene  a  panel 
of  experts  to  develop  codes  and 
guidelines  that  are  simple  to 
understand,  implement,  and  that  are 
compliant  with  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  requirements. 

Outcome  of  January  2002  APC  Panel 

Mfptinii 

During  its  January  2002  meeting,  the 
APf :  Panel  made  several 
recommendations  regarding  coding  for 
evaluation  and  management  services. 
After  careful  review  and  consideration 
of  written  comments,  oral  testimony. 
and  the  APC  Panel's  recommendations. 
we  propo.sed  the  following  in  the 
August  9.  2002  proposed  rule  (for 
implementation  no  earlier  than  January' 
2004): 


1   To  develop  five  G  codes  to  describe 
emergenc\-  department  services: 

GXXXl — Level  1  Facility  Emergency 
Services; 

GXXX2 — Level  2  Facility  Emergency 
Services; 

GXXX3 — Level  3  Facility  Emergency 
Services; 

GXXX4 — Level  4  Facility  Emergency 
Services;  and 

GXXX5 — Level  5  Facility  Emergency 
Services. 

2.  To  develop  five  G  codes  to  describe 
clinic  services: 

GXXX6 — Level  1  Facility  Clinic 
Services; 

GXXX7— Level  2  Facility  Clinic 
Services; 

GXXX8— Level  3  Facility  Clinic 
Services; 

GXXX9— Level  4  Facility  Clinic 
Services;  and 

GXXXIO— Level  5  Facility  Clinic 
Services. 

3.  To  replace  CPT  Visit  Codes  with 
the  10  naw  G  codes  for  OPPS  payment 
purposes. 

4.  To  establish  separate 
documentation  guidelines  for 
emergency  visits  and  clinic  visits. 

In  our  November  1,  2002  final  rule  {67 
FR  66792),  we  stated  that  the  most 
appropriate  forum  for  development  of 
new  coda  definitions  and  guidelines 
would  be  an  independent  expert  panel 
that  would  make  recommendations  to 
us.  In  ligbt  of  the  expertise  of 
organizations  such  as  the  American 
Hospital  Association  (AHA)  and  the 
American  Health  Information 
Management  Association  (AHIMA).  we 
felt  that  these  organizations  were 


particularly  well  equipped  to  make 
recommendations  to  us  and  to  provide 
ongoing  education  to  providers. 

On  their  own  initiative,  the  AHA  and 
the  AHIMA  convened  an  independent 
expert  panel  of  individuals  from  various 
organizations  to  develop  code 
descriptions  and  guidelines  for  hospital 
emergency  department  and  clinic  visits 
and  to  make  reconomendations  to  us. 

The  pane!  recommended  the 
following  to  us. 

1 .  We  should  make  payment  for 
emergency  and  clinic  visits  based  on 
four  levels  of  care. 

2.  We  should  create  HCPCS  codes  to 
describe  these  levels  of  care  as  follows: 

GXXXl — Level  1  Emergency  Visit. 

GXXX2 — Level  2  Emergency  Visit. 

GXXX3 — Level  3  Emergency  Visit. 

GXXX4 — Critical  Care  provided  in  the 
emergency  department. 

GXXX5— Level  1  Clinic  Visit. 

GXXX6— Level  2  Clinic  Visit. 

GXXX7— Level  3  Clinic  Visit. 

GXXX8 — Critical  Care  provided  in  the 
clinic. 

3.  We  should  replace  all  the  HCPCS 
currently  in  APCs  600.  601.  602.  610. 

611.  612.  and  620  with  GXXXl  through 
GXXX8. 

4.  Based  on  the  above 
recommendations,  we  would  crosswalk 
payments  as  follows:  GXXXl  to  APC 
610,  GXXX2  to  APC  611.  GXXX3  to  APC 

612.  GX.XX4  to  APC  620.  GXXX5  to 
APC600.  GXXX6  to  APC  601.  GXXX7  to 
APC  602.  and  GXXX8  to  APC  620. 
These  crosswalks  and  code  descriptions 
are  listed  in  Table  14  below. 


Table  14  —Crosswalks  of  2003  HCPCS  Codes  to  the  Proposed  G  Codes 


2003  HCPCS  description 


2004  G  code  description 


Emergency  department  visit 

Emergency  department  visit 
Emergency  department  visit 


Level  1  Emergency  Visit 

Level  2  Emergency  Visit 
Level  3  Emergency  Visit 


Cntical  care  -...     Level  4  Critical  Care  provided  in 

the  emergency  department. 


2003 
HCPCS 


2004  Proposed 
G  codes 


APC 


Oflice/outpatient  visit  new 

Office/outpatient  visit,  new 
Office/outpatient  visit,  new 


Level  1  Clinic  Visit 

Level  2  Clinic  Visit 
Level  3  Clinic  Visit 


Oftice/outpatient  visit,  establistied    i  Level  1  Clinic  Visit 


Office/outpatient  visit,  establistied 
Office/outpatient  visit,  establistied 


Level  2  Clinic  Visit 
Level  3  Clinic  Visit 


Office  consultation :  Level  1  Clinic  Visit 

Office  consultation  Level  2  Clinic  Visit 

Office  consultation  Level  3  Clinic  Visit 


99281 
99282 
99283 
99284 
99285 
99291 
99292 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99241 
99242 
99243 
99244 
99245 


GXXXl 

GXXX2 
GXXX3 


0610 

0611 
0612 


Payment 
amount 

$74.70 

130.77 
226.30 


GXXX4 

0620 

491,01 

GXXX5 

0600 

50.62 

GXXX6 

0601 

53.56 

GXXX7 

0602 

82.07 

GXXX5 

GXXX6 
GXXX7 

GXXX5 

GXXX6 
GXXX7 


0600 

0601 
0602 

0600 

0601 
0602 


50.62 

53.56 
82,07 

50.62 

53.56 
82.07 
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Table  14.— Crosswalks  of  2003  HCPCS  Codes  to  the  Proposed  G  Codes— Continued 


2003  HCPCS  descnption 


Critical  care 


2004  G  code  description 


2003 

HCPCS 


2004  Proposed 

G  codes 


APC 


Level  4  Critical  Care  provided  in  99291 

the  clinic.  |         99292 


GXXX8 


0620 


63463 


Payment 

amount 

491.01 


The  independent  panel  convened  by 
the  AHA  and  .AHIMA  recommended 
these  levels  in  anticipation  of  the 
development  of  national  coding 
guidelines  for  emergency  and  clinic 
visits  that  meet  the  following  criteria  we 
announced  in  the  August  9.  2002 
proposed  rule  (67  FR  52131): 

1.  Coding  guidelines  for  emergency 
and  clinic  visits  should  be  based  on 
emergencv  department  or  clinic  facility 
resource  use,  rather  than  phvsician 
resource  use. 

2.  Coding  guidelines  should  be  clear, 
facilitate  accurate  payment,  be  usable 
for  compliance  purposes  and  audits. 
and  comply  with  HIP.AA. 

3.  Coding  guidelines  should  only 
require  documentation  that  is  clinically 
necessary  for  patient  care  Preferably, 
coding  guidelines  should  be  based  on 
current  hospital  documentation 
requirements. 

4.  Coding  guidelines  should  not  create 
incentives  for  inappropriate  coding  (for 
example,  up-coding). 

We  have  received  recommendations 
for  a  set  of  coding  guidelines  from  the 
independent  E/M  panel  comprised  of 
members  of  the  .AHA  and  AHIMA.  We 
proposed  to  implement  new  evaluation 
and  management  codes  onlv  when  we 
are  also  ready  to  implement  guidelines 
for  their  use.  after  allowing  ample 
opportunity  for  public  comment, 
systems  change,  and  provider 
education.  We  also  proposed  to  use  cost 
data  from  the  current  HCPCS  codes  in 
these  APCs  to  determine  the  relative 
weights  of  these  APCs  until  cost  data 
from  GXXXl  through  GXXX8  are 
available  to  set  relative  weights.  We 
note  that  this  proposal  requires 
discontinuing  the  use  of  all  HCPCS 
codes  in  these  APCs  and  would  not 
allow  us  to  collect  cost  data  for  the  five 
levels  of  emergency  and  clinic  visits 
that  are  currently  described  bv  CPT 
codes.  We  further  note  that  we  would 
no  longer  be  able  to  distinguish  among 
the  costs  for  visits  by  new  patients. 
established  patients,  consultation 
patients,  or  patients  being  seen  for  more 
specialized  care  (for  example,  pelvic 
screening  exams  and  glaucoma 
screening  exams). 

We  would  be  using  claims  data  from 
current  HCPCS  codes  and  crosswalking 
those  data  to  the  new  codes  in  the  same 
APCs;  therefore,  there  W'ould  be  no 


change  in  payment  for  any  of  these 
services  as  a  result  of  these  coding 
changes.  Once  cost  data  become 
available  from  the  new  HCPCS  codes, 
we  would  use  those  data  to  set  the 
relative  weights,  and.  therefore,  there 
should  be  no  budgetary'  impact. 

We  are  currently  considering  the  set 
of  proposed  national  coding  guidelines 
for  emergency  and  clinic  visits 
recommended  by  the  independent 
panel.  We  plan  to  make  any  proposed 
guidelines  available  to  the  public  for 
comment  on  the  OPPS  web  site  as  soon 
as  they  are  complete.  We  will  notifv  the 
public  tlirough  our  listserve  when  these 
proposed  guidelines  become  available. 
To  subscribe  to  this  listserve,  please  go 
to  the  following  Web  sit^:  http:// 
www. cms. hhs.gov/medleam/listserv.asp 
and  follow  the  directions  to  the  OPPS 
listser\'e.  With  regard  to  the 
development  of  these  guidelines,  our 
primary  concerns  are — 

1.  To  make  appropriate  payment  for 
medically  necessary  care; 

2.  To  minimize  the  information 
collection  and  reporting  burden  on 
facilities; 

3.  To  minimize  any  incentives  to 
provide  unnecessar}-  or  low  qualitv  care; 

4.  To  minimize  the  extent  to  which 
separately  billable  services  are  counted 
as  E/M  services; 

5.  To  develop  coding  guidelines  that 
are  consistent  with  facility  resource  use; 
and 

6.  To  develop  coding  guidelines  that 
are  clear,  facilitate  accurate  pavment. 
are  useful  for  compliance  purposes  and 
audits,  and  comply  with  HIPAA.  Before 
adoption  and  implementation  of  any 
coding  changes  or  coding  guidelines, 
ample  time  will  be  provided  for  the 
public  to  comment  on  our  proposal  and, 
following  announcement  of  any  final 
decisions,  for  the  education  of  clinicians 
and  coders  and  for  hospitals  to  make  the 
necessary  changes  in  their  systems  to 
accommodate  the  codes  and  guidelines. 
In  the  proposed  rule,  we  requested 
comments  on  the  amount  of  time 
hospitals  believe  would  be  adequate  to 
implement  these  new  codes  and 
guidelines.  We  stated  that  we  remain 
committed  to  working  with  appropriate 
organizations  and  stakeholders  in  our 
continuing  development  of  a  standard 
set  of  codes  and  national  guidelines  for 


facility  coding  of  emergency  and  cUnic 
visits. 

We  received  comments  on  our 
proposal,  which  are  summarized  below 
with  our  responses. 

Comment:  Several  physician  societies 
objected  to  the  creation  of  new  G  codes 
to  replace  existing  CPT  codes  for  facility 
coding  of  emergency  and  clinic  visits. 
These  commenters  stated  that  new  G 
codes  for  these  ser\'ices  would  add  an 
unnecessary  layer  of  complexity  and 
confusion  to  the  system,  and  that  the 
existing  CPT  codes  adequately  and 
appropriately  describe  the  services 
provided  in  the  emergency  and  clinic 
settings.  One  physician  societv 
supported  the  creation  of  new  G  codes 
for  facility  coding  of  emergency  and 
clinic  visits,  agreeing  that  CPT  codes  fail 
to  accurately  describe  facility  resources 
used  to  provide  E/M  services,  but 
expressed  concern  that  payers  or 
auditors  might  refer  to  crosswalks  made 
in  establishing  facilit\'  E/M  code  levels 
to  determine  appropriate  level  of  coding 
for  physician  E/M  services.  This 
commenter  urged  CMS  to  clarify-  that 
the  levels  of  visits  for  facility  E/M 
services  should  not  be  used  by  pavers  or 
auditors  to  verif\'  that  physicians  have 
billed  for  the  appropriate  level  of  visit. 

Several  commenters,  including  a 
hospital  association  and  federation, 
commended  CMS  for  proposing  new  G 
codes  for  facility  coding  of  emergency 
and  clinic  visits,  stating  that  existing 
CPT  codes  for  E/M  services  correspond 
to  different  levels  of  physician  effort 
and  fail  to  adequately  describe  non- 
physician  resources.  These  commenters 
stated  that  the  proposed  new  G  codes 
would  appropriately  capture  facility 
resources,  minimize  confusion  relative 
to  physician  versus  facility  E/M 
services,  and  adequately  meet  hospitals' 
need  to  comply  with  HIPAA 
regulations. 

Response:  We  agree  with  those 
commenters  who  believe  that  CPT  codes 
for  E/M  services  describe  different 
levels  of  physician  effort,  and  therefore, 
fail  to  accurately  describe  facility 
resources  used  to  provide  E/M  services. 
In  the  November  1,  2002  final  rule  (67 
FR  66718),  we  explained  that  the 
development  of  new  HCPCS  codes  for 
facility  visits  was  necessan,'  to  address 
potential  HIPA.A  compliance  issues.  We 
also  agree  with  comments  that  the 
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proposed  new  G  codes  would 
appropriately  capture  facility  resources 
and  minimize  confusion  relative  to 
physician  versus  facilitv  E/M  services. 
Therefore,  we  will  continue  to  develop 
coding  guidelines  for  facility  E/M  codes 
that  are  clear,  facilitate  accurate 
payment,  are  u.seful  for  compliance 
purposes  and  audits,  and  comply  with 
HIPAA.  For  clarification  purposes, 
levels  of  visits  for  facility  E/M  services. 
should  not  be  used  by  payers  or  auditors 
to  verifv  that  physicians  have  billed  for 
the  appropriate  level  of  visit. 

Comment:  We  received  a  number  of 
comments  regarding  our  proposal  of 
three  levels  of  care  (plus  critical  care) 
for  clinic  and  emergency  department 
visits.  Sex-^ral  commenters  stated  that 
*  variation  in  cost  per  visit  warrants  five 
levels  of  service  mapping  to  five 
separate  APCs  to  maintain  reasonable 
steps  in  payment  as  treatment  costs 
increase.  These  commenters  expressed 
concern  that  the  agency  will  no  longer 
have  the  ability  to  collect  cost  data  for 
the  five  levels  of  emergency  and  clinic 
visits  currently  described  by  CPT  codes, 
and  that  an  averaging  of  charges  over 
only  three  levels  of  service  will  result  in 
adverse  effects  (that  is,  overpayments 
and  underpayments)  at  tJie  low  and  high 
end  of  visit  codes.  Furthermore,  these 
commenters  stated  that  private  payers 
require  a  five  tiered  system  and  may  not 
recognize  the  new  G  codes  for  pavment. 
In  contrast,  we  received  several 
comments  supporting  our  proposal  of 
thrfH'  levels  of  care  (plus  critical  care) 
for  clinic  and  emergency  department 
visits.  These  commenters  stated  that 
three  levels  would  help  reduce  the 
coding  complexity  and  would  be  a  more 
appropriate  and  accurate  mechanism  for 
reporting  emergency  and  clinic  visits. 

Response:  We  appreciate  the 
commenters'  concerns  while  at  the  same 
time  recognizing  merits  in  the 
mdependenf  expert  panel's 
recommendation  to  create  three  levels  of 
care  (plus  critical  care)  for  clinic  and 
emergency  visits.  Given  the  level  of 
interest  in  this  issue  and  the  importance 
to  Medicare  and  to  hospitals  of 
establishing  the  appropriate  codes  and 
payment  levels  for  these  services,  we 
will  continue  to  study  the  issue.  Prior  to 
implementation  of  new  facilitv  E/M 
codes  we  will  carefully  consider  all 
commenters'  concerns  related  to 
variation  in  visit  costs  and  recognition 
of  a  three  tiered  system  by  private 
payers.  We  will  also  consider  placing 
this  issue  on  the  agenda  for  the  2004 
APC  Panel  meeting. 

Comment:  Several  physician  societies 
expressed  concern  about  potential 
discrepancies  in  payment  for  the  same 
services  furnished  in  clinic  and 


emergency  departments  versus 
physician  offices.  One  commenter  stated 
that  the  proposal  lacked  physician 
input.  While  acknowledging  statutory 
requirements  that  dictate  the  structure 
of  the  payment  system  for  non- 
physician  resources  required  to  support 
physician  ser\'ices  and  the  payment 
system  for  outpatient  facility  resources, 
commenters  stated  that  we  should  avoid 
adopting  policies  that  further  increase 
the  inequity  in  Medicare's  payment 
systems.  These  commenters  urged  us  to 
establish  payment  equity  for  the  same 
services  furnished  in  these  respective 
settings. 

Response:  As  stated  elsewhere,  the 
statute  contains  different  provisions  for 
how  payments  are  established  under  the 
physician  fee  schedule  and  how 
payments  are  established  under  the 
OPPS.  With  respect  to  the  absence  of 
physician  input  on  the  proposal,  we 
welcome  comments  from  all  interested 
parties  as  we  continue  to  develop  our 
policy. 

Comment:  We  received  numerous  and 
detailed  comments  in  reference  to  the 
model  guidelines  proposed  by  the 
independent  expert  panel  convened  by 
the  Amo-ican  Hospital  Association 
(AHA)  and  the  American  Health 
Information  Management  Association 
(AHIMA). 

Response:  We  are  appreciative  of  the 
detailed  comments  we  received  in 
reference  to  the  model  guidelines 
proposed  by  the  independent  expert 
panel  convened  by  the  AHA  and 
AHIMA.  While  we  will  carefully 
consider  these  comments  in  our 
continued  review  of  the  independent 
panel's  proposed  guidelines,  we  will  not 
be  responding  to  such  comments  in  this 
rule  since  CMS  did  not  propose  these 
coding  guidelines  in  the  August  12, 
2003  proposed  rule. 

Comment:  Several  conunenters 
supported  our  decision  to  delay 
implementation  of  new  E/M  codes  for 
clinic  and  emergency  department  visits 
until  we  have  established  defined  and 
uniform  coding  guidelines. 

Response:  To  minimize  confusion,  we 
continue  to  believe  that  a  national  set  of 
defined  coding  guidelines  must  be 
established  and  implemented  in 
conjunction  with  any  new  E/M  codes 
for  clinic  and  emergency  department 
visits. 

Comment:  Several  commenters 
encouraged  CMS  to  make  any  proposed 
guidelines  for  billing  hospital 
emergency  room  and  clinic  visits 
publicly  available  with  opportunity  to 
comment  as  soon  as  they  are  complete. 

Response:  We  plan  to  make  any 
coding  guidelines  that  we  are 
considering  available  to  the  public  for 


comment  on  the  OPPS  Web  site  as  soon 
as  they  are  complete.  We  will  notify  the 
public  through  our  listserve  when  these 
proposed  guidelines  become  available. 
To  subscribe  to  this  listser\'e,  please  go 
to  the  following  Web  site:  http:// 
n'Vi^-.cms. hhs.gov/medleam/listserv.asp 
and  follow  the  directions  to  the  OPPS 
listserve.  As  stated  elsewhere,  we  will 
provide  ample  opportunitv  for  the 
public  to  comment  on  the  proposal. 

Comment:  Several  commenters 
requested  that  CMS  provide  adequate 
time  for  the  education  of  clinicians  and 
coders  and  for  hospitals  to  make  the 
necessary  changes  in  their  systems  to 
accommodate  new  evaluation  and 
management  (E/M)  codes  and 
guidelines.  While  two  commenters 
requested  a  minimum  notice  of  three 
months  prior  to  implementation,  the 
majority  of  commenters  requested  a 
minimum  notice  of  between  six  and 
twelve  months  prior  to  implementation 
of  facility  evaluation  and  management 
codes  and  guidelines. 

Response:  We  will  continue  to  be 
considerate  of  the  time  necessary  to 
educate  clinicians  and  coders  and  for 
hospitals  to  modify  their  systems  to 
accommodate  new  codes  and 
guidelines.  Based  on  comments 
received,  we  will  provide  a  minimum 
notice  of  between  six  and  twelve 
months  prior  to  implementation  of 
facility  evaluation  and  management 
codes  and  guidelines.  We  do  not  expect 
to  implement  these  new  codes  and 
guidelines  anv  earlier  than  January 
2005. 

B.  Status  Indicators  and  Issues  Related 
to  OCE  Editing 

The  status  indicators  we  assign  to 
HCPCS  codes  and  APCs  under  the  OPPS 
have  an  important  role  in  payment  for 
sen'ices  under  the  OPPS  because  they 
indicate  whether  a  service  represented 
by  an  HCPCS  code  is  payable  under  the 
OPPS  or  another  payment  system  and 
also  whether  particular  OPPS  policies 
apply  to  the  code.  We  are  providing  our 
status  indicator  (SI)  assignments  for 
APCs  in  Addendum  A.  HCPCS  codes  in 
Addendum  B,  definitions  of  the  status 
indicators  in  Addendum  Dl,  and 
definitions  of  code  condition  indicators 
in  Addendum  D2. 

The  OPPS  is  based  on  HCPCS  codes 
for  medical  and  other  health  services. 
These  codes  are  used  for  a  wide  variety 
of  payment  systems  under  Medicare, 
including,  but  not  limited  to,  the 
Medicare  fee  schedule  for  physician 
services,  the  Medicare  fee  schedule  for 
durable  medical  equipment  and 
prosthetic  devices,  and  the  Medicare 
clinical  laboratory  fee  schedule.  For 
purposes  of  making  payment  under  the 
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OPPS,  we  must  be  able  to  signal  the 
claims  processing  system  which  HCPCS 
codes  are  paid  under  the  OPPS  and 
those  codes  to  which  particular  OPPS 
payment  policies  apply  We  accomplish 
this  identification  in  the  OPPS  through 
a  system  of  payment  status  indicators 
with  specific  meanings. 

We  assign  one  and  only  one  status 
indicator  to  each  APC  and  to  each 
HCPCS  code.  Each  HCPCS  code  that  is 
assigned  to  an  APC  has  the  same  status 
indicator  as  the  APC  to  which  it  is 
assigned. 

The  software  that  controls  Medicare 
payment  looks  to  the  status  indicators 
attached  to  the  HCPCS  codes  and  APCs 
for  direction  in  the  processing  of  the 
claim.  Therefore,  the  assignment  of  the 
status  indicators  has  significance  for  the 
payment  of  services. 

In  the  August  12,  2003  proposed  rule, 
we  listed  the  OPPS  status  indicators  and 
described  how  we  proposed  to  use  them 
in  the  2004  OPPS.  We  also  solicited 
comments  on  the  appropriateness  of  the 
status  indicator  that  we  proposed  to 
assign  to  each  APC  in  Addendum  A  and 
each  HCPCS  code  in  Addendum  B. 
Because  the  assignment  of  a  status 
indicator  designates  how  a  particular 
outpatient  service  will  be  paid,  either 
under  the  OPPS  or  under  another 
payment  system,  or  why  payment  is  not 
made  for  a  code,  the  comments  that  we 
received  regarding  the  status  indicator 
assigned  to  a  particular  APC  or  HCPCS 
code  are  discussed  elsewhere  in  this 
final  rule,  within  the  context  of  the 
payment  policy  or  rule  that  affect  how 
pavment  is  determined  for  the  APC  or 
HCPCS  code. 

Since  publication  of  the  August  12 
proposed  rule,  we  have  been  preparing 
specifications  for  the  January  1,  2004 
outpatient  code  editor  (OCE)  and 
PRICER.  which  are  pivotal  in 
determining  how  hospital  claims  for 
outpatient  services  are  processed  and 
paid.  In  the  course  of  discussions  with 
the  contractors  and  systems  maintainers 
with  whom  we  wori;  to  ensure  that 
claims  are  processed  appropriately  and 
in  accordance  with  the  policies  and 
changes  that  we  are  implementing  in 
this  final  OPPS  rule  for  2004,  several 
issues  related  to  status  indicator 
definitions  and  claims  processing  edits 
and  dispositions  have  arisen.  As  a  result 
of  these  discussions,  we  have 
determined  that  claims  would  be 
processed  more  accurately  if  we 
established  two  additional  payment 
status  indicators  to  designate  with 
greater  specificity  the  appropriate 
disposition  of  certain  codes  for  which 
payment  is  not  made  under  the  OPPS. 
Therefore,  we  are  adding  two  status 
indicators,  status  indicator  "B"  and 


status  indicator  "Y,"  to  Addendum  Dl, 
which  lists  all  of  the  status  indicators 
established  as  part  of  the  OPPS  and 
describes  what  they  signify.  We  have 
also  revised  and  refined  the  status 
indicator  definitions  and  clarified  the 
explanation  of  what  each  status 
indicator  means.  None  of  these  changes 
affect  how  services  are  paid  under  the 
OPPS.  Rather,  the  changes  are  intended 
to  clarif\'  how  the  status  indicators 
relate  to  existing  payment  policy  and 
rules  and  to  assist  hospitals  and  our 
contractors  in  determining  the 
disposition  of  individual  HCPCS  codes 
when  they  are  billed  to  Medicare. 

In  2004,  we  are  adding  a  new  Status 
Indicator  "Y"  to  designate  codes  for 
non-implantable  Durable  Medical 
Equipment  (DME)  to  assist  hospitals  in 
identifying  codes  that  they  must  bill 
directly  to  the  Durable  Medical 
Equipment  Regional  Carrier  (DMERC) 
rather  than  to  the  fiscal  intermediary-. 
Codes  assigned  Status  Indicator  "Y"  are 
listed  in  Addendum  B. 

Historically,  we  have  used  Status 
Indicator  "E''  to  identify'  certain  HCPCS 
codes  that  are  recognized  bv  Medicare 
but  that  are  not  payable  under  the  OPPS 
when  they  are  submitted  on  an 
outpatient  hospital  Part  B  bill  type  (bill 
type  12x,  13x.  or  14x).  Beginning  with 
implementation  of  the  2004  final  rule, 
we  are  assigning  Status  Indicator  "B"  to 
HCPCS  codes  that  are  not  payable  under 
OPPS  when  submitted  on  an  outpatient 
hospital  Part  B  bill  type  (12x.  13x,  and 
14x),  but  that  may  be  payable  by 
intermediaries  to  other  provider  types 
when  submitted  on  an  appropriate  bill 
type,  such  as  bill  type  75x  submitted  by 
a  CORF.  In  some  cases,  another  code 
may  be  submitted  by  hospitals  on  an 
outpatient  hospital  Part  B  bill  type  (12x, 
13x,  and  14x)  to  receive  payment  for  a 
sendee  or  code  that  is  assigned  status 
indicator  "B"  in  Addendum  B.  Because 
we  did  not  include  these  status 
indicator  changes  in  the  August  12, 
2003  proposed  rule,  we  invite 
comments  on  their  addition  to 
Addendum  Dl,  and  on  the  revised 
definitions  and  explanations  that  we 
included  in  Addendum  Dl. 

Addendum  D2  shows  the  indicators 
that  we  use  to  designate  codes  that  are 
new  in  2004  for  which  comments  may 
be  submitted  as  well  as  codes  that  are 
deleted  in  2004  either  with  or  without 
a  grace  period. 

C.  Observation  Services 

In  the  November  1,  2002  update  to  the 
OPPS  (67  PR  66794),  we  summarized 
and  clarified  previously  published 
guidance  (Transmittal  A-02-026) 
regarding  payment  requirements  for 
HCPCS  code"G0244,  Observation  care 


provided  by  a  facility  to  a  patient  with 
congestive  heart  failure,  chest  pain  or 
asthma,  minimum  of  8  hours,  maximum 
48  hours.  We  also  implemented  HCPCS 
codes  G0263  and  G0264  to  identify 
patients  directly  admitted  to 
observation.  In  January  2003,  we 
published  Transmittal  A-02-129.  which 
provides  further  instructions  regarding 
billing  for  obser\'ation  ser\dces.  In  the 
proposed  rule,  we  did  not  propose 
anything  new  with  regard  to  observation 
services,  nor  did  we  seek  public 
comment  on  observation  issues.  We 
stated  that  we  would  update  by  Program 
Memorandum  any  changes  in  the  list  of 
ICD— 9-CM  codes  required  for  payment 
of  HCPCS  code  G0244  resulting  from  the 
October  1  annual  update  of  ICD-9-CM. 
We  also  stated  in  the  proposed  rule  that 
we  would  include  any  changes  in  the 
2004  final  OPPS  rule  and  allow  the 
public  an  opportunity  to  comment. 

We  have  nad  an  opportunity  to  review 
the  October  1,  2003  update  of' the  ICD- 
9-CM  and  we  have  determined  that 
there  are  not  changes  that  affect  the  list 
of  diagnosis  codes  required  for  pavment 
of  HCPCS  code  G0244.  Therefore.'we 
are  not  implementing  any  changes  in 
the  way  we  pay  for  obser\'ation  services 
under  the  2004  OPPS. 

D.  Procedures  That  Will  Be  Paid  Only  as 
Inpatient  Procedures 

Before  impleriientation  of  the  OPPS, 
Medicare  paid  reasonable  costs  for 
ser\'ices  provided  in  the  outpatient 
department.  The  claims  submitted  were 
subject  to  medical  review  by  the  fiscal 
intermediaries  to  determine  the 
appropriateness  of  providing  certain 
services  in  the  outpatient  setting.  We 
did  not  specify-  in  regulations  those 
ser\'ices  that  were  appropriate  to  be 
provided  only  in  the  inpatient  setting 
and  that,  therefore,  should  be  payable 
only  when  provided  in  that  setting. 

Section  1833(t)(l)(B)(i)  of  the  Act 
gives  the  Secretary  broad  authority  to 
determine  the  ser\'ices  to  be  covered 
and  paid  for  under  the  OPPS.  In  the 
April  7.  2000  final  rule,  we  identified 
procedures  that  are  typically  provided 
only  in  an  inpatient  setting  and. 
therefore,  would  not  be  paid  bv 
Medicare  under  the  OPPS  (65  FR 
18455).  These  procedures  comprise 
what  is  referred  to  as  the  "inpatient 
list."  The  inpatient  list  specifies  those 
services  that  are  only  paid  when 
provided  in  an  inpatient  setting.  These 
eire  services  that  require  inpatient  care 
because  of  the  nature  of  the  procedure, 
the  need  for  at  least  24  hours  of  post- 
operative recovery  time  or  monitoring 
before  the  patient  can  be  safely 
discharged,  or  the  underlying  physical 
condition  of  the  patient.  As  we 
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(iiscus.sed  in  the  April  7.  2000  and  tlie 
November  30.  2001  final  rules,  we  use 
the  following  criteria  when  reviewing 
procedures  to  determine  whether  or  not 
the\  should  be  moved  from  the 
inpatient  list  and  assigned  to  an  APC 
group  for  payment  under  the  OPPS: 

•  Most  outpatient  departments  are 
equipped  to  provide  the  services  to  the 
Medicare  population. 

•  The  simplest  procedure  described 
by  the  code  may  be  performed  in  most 
outpatient  departments. 

•  The  procedure  is  related  to  codes 
that  we  have  already  removed  from  the 
inpatient  list. 

In  the  November  1,  2002  final  rule,  we 
added  the  following  criteria  for  use  in 
reviewing  procedures  to  determine 
whether  they  should  be  removed  from 
the  inpatient  list  and  assigned  to  an 
APC  group  for  pavment  under  the 
nPPS: 

•  We  have  determined  that  the 
procedure  is  being  performed  in 
multiple  hospitals  on  an  outpatient 
basis;  or 

•  We  have  determined  that  the 
procedure  can  be  appropriatelv  and 
safely  performed  in  an  ASC  and  is  on 
the  list  of  approved  ambulatorv  surgical 
center  (ASC)  procedures  or  proposed  by 
us  for  addition  to  the  ASC  list. 

At  its  January  2003  meeting,  the  .\PC 
Panel  did  not  make  recommendations 
regarding  procedures  on  the  inpatient 
list,  and  in  the  proposed  rule,  we  did 
not  propose  to  make  any  of  the 
procedures  that  are  currently  on  the 
inpatient  list  in  Addendum  E  payable 
under  the  OPPS  in  2004.  We  solicited 
comments  on  whether  any  procedures 
in  Addendum  E  should  be  paid  under 
the  OPPS  We  asked  commenters 
recommending  reclassification  of  a 
procedure  to  an  APC  to  include 
evidence  (preferably  from  peer-reviewed 
medical  literature)  that  the  procedur-e  is 
being  performed  on  an  outpatient  basis 
in  a  safe  and  effective  manner.  We  also 
solicited  comments  on  the  appropriate 
.APC  assignment  for  the  procedure  in  the 
event  that  we  determine  in  the  final 
rule,  based  on  comments,  that  the 
procedure  would  be  payable  under  the 
CJPPS  in  2004. 

Following  our  review  of  any 
comments  that  we  receive  about  the 
procedures  in  Addendum  E.  we 
indicated  in  the  proposed  rule  that  we 
would  propose  either  to  assign  a  CPT 
code  to  an  .\PC:  for  payment  under  the 
OPPS  or,  if  the  (omments  did  not 
provide  sufficient  information  and  data 
to  enable  us  to  make  a  decision,  to 
present  the  comments  to  the  APC  Panel 
at  its  2004  meeting. 

Procedures  on  the  inpatient  list  can  be 
found  in  Addendum  E.  CPT  codes  that 


are  new  in  2004  and  that  we  believe  are 
appropriately  assigned  status  indicator 
"C"  to  designate  that  they  are  on  the 
inpatient  list  can  be  found  in 
Addendum  B  with  condition  code  "NI". 
We  invite  comment  on  assignment  of 
these  codes  to  the  inpatient  list. 

We  received  a  few  comments 
regarding  the  inpatient  list,  which  are 
summarized  below  with  our  responses. 

Comment:  A  group  of  providers 
representing  18  health  care  systems 
around  the  country  requested  that  CMS 
clarify  the  intent  of  the  inpatient  list. 
The  commenter  expressed  concern  that 
some  independent  medical  review 
criteria  appear  to  equate  codes  with 
APC  pa\TOents  as  procedures  that  CMS 
has  determined  must  be  outpatient 
services  both  because  they  are  payable 
under  the  OPPS  and  because  they  are 
not  included  on  the  inpatient  list.  The 
commenter  is  concerned  that  hospitals 
will  interpret  these  criteria  to  mean  that 
any  procedure  or  service  not  on  the 
inpatient  list  must  be  furnished  on  an 
outpatient  basis,  regardless  of  the  needs 
of  the  patient. 

Response:  We  wish  to  clarify  that 
assignment  of  an  APC  paymeiit  to  a 
service  or  procedure  does  not  mean  that 
Medicare  covers  the  service  or 
procedure  or  that  it  may  only  be  payable 
when  furnished  in  an  outpatient  setting. 
In  the  November  1,  2002  final  rule  (67 
FR  66739)  as  well  as  the  April  7,  2000 
and  the  November  30,  2001  final  rules, 
we  explain  in  detail  our  rationale  for  the 
inpatient  list.  Assignment  of  an  APC 
payment  to  a  service  or  procedure  does 
not  prohibit  hospitals  from  providing 
these  services  on  an  inpatient  basis 
when  it  is  reasonable  and  necessary  to 
admit  the  patient  based  on  the  patient's 
medical  condition. 

Comment:  The  same  commenter 
repeated  objections  that  have  been 
submitted  in  comments  to  OPPS  rules  in 
prior  years,  that  it  is  unfair  to  deny 
payment  to  hospitals  for  procedures  on 
the  inpatient  list,  but  to  pay  physicians 
when  they  perform  procedures  on  the 
inpatient  list  in  a  hospital  outpatient 
setting.  The  commenter  asserts  that 
physicians  are  not  responsive  to 
hospital  efforts  to  educate  them 
regarding  Medicare  payment  for 
procedures  on  the  inpatient  list 
performed  on  a  patient  who  has  not 
been  admitted  as  an  inpatient  because 
the  location  that  the  physician  chooses 
to  perform  a  procedure  has  no  impact 
on  Medicare  payment  for  the 
physicians  professional  services. 
Moreover,  the  commenter  asserts  that 
physicians  disagree  with  assignment  of 
procedures  to  the  inpatient  list  because 
new  technology  or  surgical  advances 
allow  the  procedure  to  be  appropriately 


performed  on  an  outpatient  basis.  The 
commenter  urged  us  to  release  the 
inpatient  list  as  part  of  the  physician's 
fee  schedule  in  order  to  align  hospital 
and  physician  incentives. 

Response:  In  the  November  1 .  2002 
final  rule  (67  FR  66740)  we  responded 
to  similar  comments  regarding 
hospitals"  concerns  about  physicians 
being  paid  for  procedures  on  the 
inpatient  list  that  are  performed  on  an 
outpatient  basis  even  though  payment  is 
denied  to  hospitals  for  those 
procedures.  As  we  state  above,  the  basis 
for  the  inpatient  list  is  rooted  in  section 
1833(t)(ll(B)(i)  of  the  Act,  which  gives 
the  Secretary  broad  authority  to 
determine  the  services  to  be  covered 
and  paid  for  under  the  OPPS.  The 
authority  in  this  section  of  the  Act  does 
not  extend  to  sen  ices  that  are  covered 
and  paid  for  under  the  Medicare 
physician  fee  schedule,  which  is  a 
separate  benefit  and  payment  system. 
However,  we  believe  that  as  hospitals 
and  physicians  continue  to  gain 
experience  and  become  more 
knowledgeable  about  how  Medicare 
pays  for  services  under  the  OPPS, 
problems  associated  with  the  existence 
of  the  inpatient  list  will  continue  to 
diminish. 

Moreover,  we  welcome  at  any  time 
recommendations  from  hospitals  and/or 
physicians  regarding  procedures 
currently  on  the  inpatient  list  that  are 
being  safely  and  appropriately 
performed  on  an  outpatient  basis. 
Requests  for  review  of  a  code  or  group 
of  codes  on  the  inpatient  list  should  be 
sent  to  the  Director.  Division  of 
Outpatient  Care.  Centers  for  Medicare  & 
Medicaid  Services.  Mailstop  C4-05-17, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.  Such  reque.sts  should 
include  supporting  information  and 
data  to  demonstrate  that  the  code  meets 
the  five  criteria  for  payment  under  the 
OPPS  that  are  listed  above,  and  that  are 
also  discussed  in  the  November  1,  2002 
final  rule  (67  FR  66739).  In  addition,  we 
ask  that  evidence  be  submitted, 
including  operative  reports  of  actual 
cases  and  peer-reviewed  medical 
literature,  to  demonstrate  that  the 
procedure  is  being  performed  on  an 
outpatient  basis  in  a  safe  and 
appropriate  manner  in  a  variety  of 
different  types  of  hospitals. 

Comment:  The  same  commenter 
recommended  that  we  change  our 
policy  for  OPPS  payment  of  inpatient 
services  when  the  patient  is  transferred 
to  another  hospital.  They  state  that  the 
current  requirement  creates  unnecessary 
administrative  burden  when  a  hospital, 
in  order  to  receive  payment,  must  admit 
a  patient  simply  to  stabilize  them  prior 
to  transfer.  The  commenter 
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recommended  that,  when  procedures  on 
the  inpatient  list  are  provided  to 
patients  in  order  to  stabiHze  the  patient 
immediately  prior  to  transfer,  we  ignore 
the  payment  status  indicator  of  "C" 
assigned  to  the  procedure  on  a  claim 
and  allow  the  claim  to  he  paid  under  the 
OPPS, 

Response:  Procedures  on  the  inpatient 
list  performed  on  patients  whose  status 
is  that  of  outpatient  are  not  payable 
under  the  OPPS.  However,  we  recognize 
that  there  are  occasions  when  a 
procedure  on  the  inpatient  list  may  have 
to  be  performed  to  resuscitate  or 
stabilize  a  patient  with  an  emergent, 
life-threatening  condition  whose  status 
is  that  of  an  outpatient.  We  also 
recognize  that,  once  stabilized,  such  a 
patient  may  subsequently  require 
transfer  to  another  facility  in  order  to 
receive  appropriate  care.  As  we  explain 
in  the  November  1,  2002  final  rule  (67 
FR  66798).  when  a  physician  performs 
a  procedure  cm  the  inpatient  list  to 
resuscitate  or  stabilize  a  patient  with  an 
emergent,  life-threatening  condition 
whose  status  is  that  of  an  outpatient,  we 
expect  the  physician  to  order  that  the 
patient  be  admitted  following  the 
procedure  for  the  purpose  of  receiving 
inpatient  hospital  services  and 
occupying  an  inpatient  hospital  bed.  Or, 
the  physician  may  order  that  the  patient 
be  admitted  and  then  determine  that  the 
patient  should  be  transferred  to  another 
provider.  In  the  latter  instance. 
Medicare  allows  payment  for  services 
furnished  to  a  patient  who  is  transferred 
to  another  provider.  However,  in  order 
for  the  discharging  hospital  to  receive 
payment  in  cases  where  it  is  determined 
that  appropriate  care  for  the  patient 
necessitates  transfer  to  another  provider, 
long-standing  Medicare  rules  provide 
that  the  patient  has  to  have  been 
admitted  to  the  discharging  hospital. 
Further,  as  we  discuss  in  the  November 
1.  2002  final  rule,  it  is  important  that 
the  particular  circumstances 
necessitating  performance  of  a 
procedure  on  the  inpatient  list  when  the 
patient's  status  is  that  of  an  outpatient 
be  thoroughly  documented  in  the 
medical  record.  For  these  reasons,  we 
disagree  with  and  are  not  implementing 
the  commenter's  recommendation  that 
we  modify  the  outpatient  code  editor 
(OCE)  to  allow  payment  under  the  OPPS 
for  services  furnished  to  resuscitate  or 
stabilize  an  outpatient  with  an 
emergent,  life-threatening  condition 
who  is  transferred  to  another  facility 
following  a  procedure  on  the  inpatient 
list. 

Comment.  One  hospital  requested  that 
we  remove  CPT  37182.  Insertion  of 
transvenous  intrahepatic  protosystemic 
shunts(s]  (TIPSJ.  from  the  inpatient  list. 


One  health  system  requested  that  we 
remove  CPT  20660.  Application  of 
cranial  tongs,  caliper,  or  stereotactic 
frame,  including  removal  (separate 
procedure)  and  CPT  49061.  Drainage  of 
retroperitoneal  abscess;  percutaneous. 
from  the  inpatient  list. 

Response:  Our  medical  officers 
reviewed  these  recommendations  and 
determined  that  these  codes  do  not  meet 
the  criteria  for  removing  a  procedure 
from  the  inpatient  list  and  assignment  to 
an  APC.  We  would  expect  patients 
whose  medical  condition  requires  these 
procedures  to  be  admitted  as  inpatients 
in  order  to  have  these  procedures 
performed.  Our  data  indicate  that  these 
procedures  are  performed 
predominantly  in  the  inpatient  setting. 
Therefore,  in  the  absence  of  evidence 
demonstrating  that  these  procedures  are 
being  performed  on  an  outpatient  basis 
in  a  safe  and  appropriate  manner  in  a 
variety  of  different  types  of  hospitals 
and  that  the  criteria  for  removing  a 
procedure  from  the  inpatient  list  are 
met,  we  are  retaining  these  codes  on  the 
inpatient  list. 

Comment:  A  provider  group  requested 
that  we  change  the  status  indicator  of 
the  following  codes  from  "N"  to  "C," 
because  these  are  add-on  codes  for 
procedures  already  on  the  inpatient  list: 
CPT  61316.  Incision  and  subcutaneous 
placement  of  cranial  bone  graft:  CPT 
61517,  Implantation  of  brain 
intracavitary  chemotherapy  agent;  CPT 
62148,  Incision  and  retrieval  of 
subcutaneous  cranial  bone  graft  for 
cranioplasty;  and,  CPT  62160. 
Neuroendoscopy,  intracranial,  for 
placement  or  replacement  of  ventricular 
catheter  and  attachment  to  shunt  system 
or  external  drainage. 

Response:  We  thank  the  commenter 
for  bringing  these  codes  to  our  attention 
and  we  agree  that  the  status  indicator 
for  these  codes  should  be  changed  from 
"N-to"C." 

New  APC  To  Pay  for  Services  Furnished 
on  Same  Date  as  Service  With  Modifier 
-CA: 

In  the  2003  update  of  the  OPPS.  we 
implemented  a  new  modifier  -CA. 
Procedure  payable  only  in  the  inpatient 
setting  when  performed  emergently  on 
an  outpatient  who  dies  before 
admission.  In  section  VI  of  Transmittal 
A-02-129,  issued  on  January  3,  2003, 
we  instructed  hospitals  on  the  use  of 
modifier  -CA  when  submitting  a  claim 
on  bill  tv'pe  13x  for  a  procedure  that  is 
on  the  inpatient  list  and  that  is  assigned 
payment  SI  "C."  (Transmittal  A-02-129 
can  be  found  on  our  w  eb  site  at 
cms.hhs.gov.)  We  also  implemented  in 
the  November  1,  2002  final  rule  (67  FR 
66799)  a  new  payment  policy  to  allow 


payment,  under  certain  conditions,  for 
outpatient  services  on  a  claim  that  have 
the  same  date  of  service  as  the  HCPCS 
code  billed  with  modifier  -CA.  A  single 
payment  for  outpatient  services  on  the 
claim,  other  than  those  coded  with  SI 
"C"  and  modifier  -CA,  is  currently  made 
under  APC  0977. 

We  reviewed  this  policy  and 
determined  that  assigning  pavment  for 
these  services  to  APC  0977,  which  is  a 
New  Technology  APC.  is  problematic 
because  payment  under  New- 
Technology  APCs  is  a  fixed  amount  that 
does  not  have  a  relative  payment  weight 
and  is,  therefore,  not  subject  to 
recalibration  based  on  hospital  costs. 
We  proposed  to  establish  a  new  APC  for 
which  payment  would  be  made  under 
certain  conditions  for  otherwise  payable 
outpatient  ser\'ices  furnished  on  the 
same  date  of  service  that  a  procedure 
with  SI  "C"  is  performed  emergently  on 
an  outpatient  who  dies  before  admission 
to  the  hospital  as  an  inpatient. 
Beginning  in  2004.  hospitals  would  be 
paid  under  APC  0375  instead  of  APC 
0977  for  ser\'ices  furnished  on  the  same 
date  of  service  that  a  procedure  with  SI 
"C"  and  modifier  -CA  is  billed.  We 
proposed  at  the  outset  to  set  the 
payment  rate  for  APC  0375  in  the 
amount  of  Si. 150.  which  is  the  payment 
amount  for  the  newly  structin-ed  New 
Technology  APC  that  would  replace 
APC  0977."When  the  APC  weights  are 
recalibrated  in  2005,  we  would  use 
charge  data  from  CY  2003  claims  for 
line  items  that  have  the  same  date  of 
service  as  the  line  with  modifier  -CA 
and  that  show  a  HCPCS  code  with  status 
indicator  'V,"  'S."  "T,"  "X,"  "N,"  or 
"K"  to  calculate  a  median  cost  and 
relative  payment  weight  for  APC  375. 
Once  we  have  claims  data,  we  would  be 
able  to  determine  whether  it  is 
appropriate  to  calculate  a  relative 
payment  weight  based  on  median  costs 
from  our  claims  data  or  to  continue  a 
fixed  payment  rate  for  these  special 
cases.  In  the  proposed  rule,  we  invited 
comments  on  these  proposed  changes. 

Comment:  One  commenter  was 
concerned  with  the  methodology  for 
calculation  of  APC  375,  Ancillan.' 
Outpatient  Ser\'ices  when  Patient 
Expires.  The  commenter  stated  that 
items  such  as  pass-through  devices  and 
drugs  and  packaged  items  reported 
without  HCPCS  should  be  included  in 
the  calculation. 

Response:  It  is  conceivable  that  a 
pass-through  drug  or  device  could  be 
furnished  to  a  patient  during  the  same 
encounter  when  a  procedure  billed  with 
modifier  -CA  is  performed.  If  that  were 
the  case,  we  would  expect  the  hospital 
to  include  these  services  on  the  claim 
submitted  for  the  encounter.  Although 
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we  would  not  pay  separately  for  the 
pass-through  items,  we  agree  with  the 
commenter  that  we  should  consider 
taking  these  costs  into  account  when 
evaluating  how  best  to  establish  the 
payment  rate  for  APC  375  in  future 
updates  of  the  OPPS.  We  also  agree  that 
charges  reported  with  a  revenue  code 
but  without  a  HCPCS  code  should  be 
considered  as  well. 

E.  Partial  Hospitalization  Payment 
\1ethodoIogv 

1   Background 

As  we  discussed  in  the  April  7.  2000 
OPPS  final  rule  (65  FR  18452),  partial 
hospitalization  is  an  intensive 
outpatient  program  of  psychiatric 
services  provided  to  patients  in  place  of 
inpatient  psychiatric  care.  A  partial 
hospitalization  program  (PHP)  mav  be 
provided  by  a  hospital  to  its  outpatients 
or  by  a  Medicare-certified  community 
mental  health  center  (CMHC).  Pavment 
to  providers  under  the  OPPS  for  PHPs 
represents  the  providers  overhead  costs 
associated  with  the  program.  Because  a 
day  of  care  is  the  unit  that  defines  the 
structure  and  scheduling  of  partial 
hospitalization  services,  we  established 
d  i)er  diem  pavment  methodologv  for 
the  PHP  APC,  effective  for  services 
furnished  on  or  after  August  1.  2000. 

The  analysis  of  hospital  partial 
hospitalization  claims  resulted  in  a  per 
diem  payment  of  S202.19.  effective 
August  i,  2000.  This  amount  was 
updated  effective  January  1,  2001  and 
April  1.  2002  to  S206.82"and  $212.27. 
respectively. 

Effective  January  1.  2003.  the  PHP 
APC  amount  was  S240.03,  of  which 
S48.17  is  the  beneficiary's  coinsurance. 
In  the  proposed  rule,  we  described  the 
methodologv  we  followed  in  developing 
the  2003  PHP  payment  rate. 

2.  PHP  APC  Update  for  CY  2004 

For  CY  2004.  we  analvzed  hospital 
and  CMHC  PHP  claims  for  services 
furnished  between  April  1,  2002  and 
December  31.  2002.  We  intended  to 
propose  to  u.'-e  the  same  methodology 
for  computing  median  costs  per  day  "for 
CY  2004  that  was  used  to  compute  the 
CY  2003  PHP  median  cost  per  day. 
However,  when  we  applied  the 
methodology  to  the  CMHC  claims,  the 
CMHC  median  cost  per  day  was 
determined  to  be  significantly  higher 
than  the  median  cost  per  day  for 
hospital  outpatient  departments  to 
provide  the  same  benefit.  In  addition, 
the  difference  in  median  costs  per  day 
was  significantly  larger  than  last  year. 

As  a  result,  we  proposed  a  per  diem 
rate  for  PHP  ser\'ices  furnished  during 
CY  2004  based  solely  on  hospital  PHP 


data.  The  proposed  PHP  APC  0033 
amount,  after  scaling,  was  determined  to 
be  S208.95.  of  which  $41.69  is  the 
benefician's  coinsurance. 

However,  a  Program  Memorandum 
issued  on  |anuar\'  17.  2003.  directed  the 
FIs  to  recalculate  hospital  and  CMHC 
cost-to-charge  ratios.  We  anticipated 
receipt  of  the  updated  ratios  this 
summer,  and  indicated  that  if  the 
updated  cost-to-charge  ratios  resulted  in 
a  more  reasonable  median  per  diem  rate, 
we  would  use  the  CMHC  data  in 
developing  the  final  rate  for  CY  2004. 
We  received  42  public  comments  in 
response  to  this  proposal.  A  summary  of 
the  comments  is  provided  below  along 
with  our  responses. 

Comment:  In  general,  the  commenters 
expressed  concern  that  a  reduction  in 
the  PHP  rate  of  this  magnitude  would 
lead  to  the  closure  of  many  PHPs  and 
that  limited  access  to  this  crucial  service 
would  result  in  more  costly  inpatient 
hospital  care  as  the  ony  alternative.  A 
hospital  association  commented  that 
basing  the  rate  on  only  hospital  data  is 
inconsistent  with  other  prospective 
payment  systems  and  recommended 
that  we  find  an  ahernative  method  to 
secure  reliable  CMHC  data.  CMHCs 
commented  that  their  costs  are  higher 
than  hospitals',  with  most  in  the  $300 
to  $400  range.  One  commenter  provided 
summary  information  on  the  average  per 
day  costs  lor  seven  CMHCs.  Although 
the  average  per  day  cost  for  these  seven 
providers  was  $390.  the  costs  for 
individual  providers  ranged  from  $216 
to  $725.  Unfortunately,  the  commenter 
did  not  provide  a  breakdown  of  these 
costs.  Another  commenter  indicated 
that  a  per  ^ay  rate  of  $300  to  $350  was 
more  appropriate  than  our  proposed 
amount. 

Another  commenter  stated  that  our 
inability  to  process  the  data  timely  does 
not  constitute  an  appropriate  basis  for 
excluding  all  CMHC  data  from  the  per 
diem  calculations.  The  commenters 
suggested  alternatives  such  as  including 
prior  years'  CMHC  data  trended  forward 
based  on  medical  inflation  or 
maintaining  the  CY  2003  payment  rate 
for  PHP  services  furnished  iii  CY  2004. 
One  commenter  questioned  why  the 
median  cost  per  day  for  hospitals  was 
reported  as  $225  but  the  proposed  rate 
was  reduced  to  $208.95. 

Response:  As  we  stated  in  the  August 
12.  2003  proposed  rule,  we  intended  to 
review  the  PHP  data  using  the  updated 
cost-to-charge  ratios  to  compute  the 
final  CY  2004  PHP  APC.  As  expected, 
the  updated  ratios  reduced  the  median 
cost  per  day  for  CMHCs.  The  revised 
medians  are  $440  for  CMHCs  and  $206 
for  hospitals.  Combining  these  files 
results  in  a  median  per  diem  PHP  cost 


of  $303.  As  with  all  APCs  in  the  OPPS. 
the  median  cost  for  each  APC  is  scaled 
to  be  relative  to  a  mid-level  office  visit, 
and  the  conversion  factor  is  applied. 
The  resulting  APC  amount  for  CY  2004 
is  $286.82  of  which  $57.36  is  the 
beneficiary's  coinsurance. 

Comment:  With  respect  to  the 
methodology  used  to  establish  the  PHP 
APC  amount,  commenters  expressed 
concern  that  data  from  settled  cost 
reports  fails  to  include  costs  reversed  on 
appeal  and  that  there  are  inherent 
problems  in  using  claims  data  from  a   . 
different  time  period  like  available  cost- 
to-charge  ratios  on  settled  cost  reports. 
Response:  We  used  the  best  available 
data  in  computing  the  .-'iPCs.  The 
Januar\'  17.  2003  Program  Memorandum 
directed  FIs  to  update  the  cost-to-charge 
ratios  on  an  ongoing  basis  whenever  a 
more  recent  full  year  cost  report  is 
available.  In  this  way.  we  hope  to 
minimize  the  time  lag  between  the  cost- 
to-charge  ratios  and  claims  data. 

Comment:  One  commenter  provided 
links  to  certain  data  files  that  were  used 
to  establish  the  APC  rates.  Since  APC 
0033  and  certain  HCPCS  codes  that  are 
only  paid  under  OPPS  when  they  are 
furnished  as  part  of  a  PHP  were  not 
included  in  these  data  files,  the 
commenter  believed  that  the  data  used 
to  establish  the  PHP  APC  amount  is 
incomplete. 

Response:  These  data  files  are 
provided  so  that  interested  parties  can 
study  the  costs  associated  with  the 
HCPCS  codes  that  comprise  each  APC 
and  other  analyses.  We  are  required  to 
include  tlie  HCPCS  codes  within  each 
APC  that  are  similar  in  resource  use. 
This  is  not  the  case  with  the  PHP  APC    ' 
(0033)  in  which  the  day  of  care  is  the 
unit  that  defines  the  structure  and 
scheduling  of  PHPs  and  the  composition 
of  the  PHP  APC  consists  of  the  cost  of 
all  services  provided  each  dav. 
Although  we  require  that  each  PHP  day 
include  a  psychotherapv  ser\'ice.  we  do 
not  specify  the  specific  mix  of  other 
services  provided  and  have  focused  our 
analysis  on  the  cost  per  day  rather  than 
the  cost  of  each  service  furnished  within 
the  day.  As  a  result,  we  will  add  .\PC 
0033  to  the  file  that  displavs  the  APC 
median  costs,  but  not  the  PHP  data  that 
show  medians  by  HCPCS  codes.  We  will 
continue  to  analyze  the  PHP  data  and 
will  reconsider  this  position  in  the 
future. 

Comment:  One  commenter  related 
that  administrative  costs  for  CMHCs 
continue  to  be  a  major  impediment  to 
operating  PHPs  for  Medicare 
beneficiaries.  Medicare  does  not  cover 
transportation  to  and  from  programs  and 
does  not  cover  meals.  Almost  all 
programs  offer  transportation  because  in 
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most  cases  Medicare  beneficiaries  with 
serious  mental  illnesses  would  not  be 
able  to  access  these  programs  without 
the  transportation.  They  also 
commented  about  the  current  Medicare 
bad  debt  policy,  which  is  bevond  the 
scope  of  the  August  12.  200.3  proposed 
rule. 

Response:  The  ser\ices  that  are 
covered  as  part  of  a  PHP  are  specified 
in  section  1861(ff)  of  the  Act.  Meals  and 
transportation  are  specificallv  excluded 
under  section  1861(ff)(2)(I)  of  the  Act. 

Comment:  Several  commenters 
summed  the  median  cost  figures  for 
various  combinations  of  HCPCS  codes 
9085.3  (group  psychotherapy).  90818 
(individual  psychotherapy,  45-50 
minutes),  and  90847  (family 
psychotherapy,  with  patient  present) 
and  concluded  that  the  per  diem 
amount  is  considerably  less  than  the 
combined  cost  of  these  services. 

Response:  We  believe  that  the  figures 
cited  by  the  commenters  were  taken 
from  a  file  that  shows  the  median  cost 
for  single  bills,  for  example,  where 
group  psychotherapy  was  the  only 
service  furnished.  We  do  not  believe 
that  this  is  an  appropriate  comparison. 
These  amounts  are  provided  to  enable 
the  public  to  identify'  the  median  cost  of 
services  before  scaling.  It  is  important  to 
note  that  these  services  are  not  PHP 
services,  but  rather  single  outpatient 
therapeutic  sessions.  As  stated  earlier. 
we  used  data  from  PHP  programs  (both 
hospitals  and  CMHCs)  to  determine  the 
median  cost  of  a  day  of  PHP.  PHP  is  a 
program  of  services  where  savings  can 
be  realized  by  hospitals  and  CMHCs 
over  delivering  individual 
psychotherapy  services. 

Comment:  .Several  commenters 
compared  the  proposed  per  diem 
amount  to  the  cost  of  the  minimum 
services  mandated  by  us  or  by  the  local 
medical  review  policies  (LMRP)  used  by 
their  FIs. 

Response:  We  have  not  specified  the 
specific  daily  components  of  a  PHP. 
However,  there  is  an  edit  in  our  claims 
processing  system  to  identify-  claims 
that  do  not  have  at  least  three  services, 
with  at  least  one  psychotherapy  service 
(individual,  group,  or  family  therapy) 
for  each  day  of  PHP  care  We  have 
implemented  this  edit  to  ensure  that 
PHPs  meet  the  statutory  requirement 
that  they  be  intensive  treatment 
programs  provided  in  lieu  of  inpatient 
psychiatric  hospital  sen'ices.  Claims 
with  fewer  than  three  services  per  dav 
undergo  medical  review  by  the  FIs  to 
ensure  that  the  patient  is  receiving 
intensive  treatment.  There  mav  be 
legitimate  reasons  for  a  day  on  a  claim 
to  have  fewer  services,  for  example, 
where  the  patient  leaves  the  program 


early  to  receive  medical  care.  Medical 
review  of  these  claims  verifies  that  the 
patient  requires  and  is  receiving  a  PHP 
level  of  care. 

Comment:  The  commenters  also 
questioned  our  requirement  that 
psychotherapy  services  be  conducted  by 
a  Master's  level  practitioner.  One 
commenter  questioned  how  a  hospital 
could  comply  with  the  three  services 
per  day  requirement  when  licensed 
clinical  social  worker  (CSW)  services 
are  bundled  into  the  per  diem  payment. 

Response:  We  do  not  require  that  a 
Master's  prepared  practitioner  furnish 
psychotherapy  services  in  a  PHP. 
However,  in  accordance  with  section 
1861(ff)(2)(A)  of  the  Act.  we  require  that 
practitioners  who  furnish 
psychotherapy  services  are  authorized 
to  do  so  by  their  States,  through 
licensure,  certification,  or  other  official 
State  processes.  When  a  service  is 
furnished  by  a  practitioner  who  is  not 
authorized  by  the  State  to  furnish 
psychotherapy  services,  the  service 
would  not  be  recognized  as  a  PHP 
service. 

With  respect  to  billing  by  CSWs.  the 
professional  component  of  services 
furnished  by  CSWs  to  PHP  patients  is 
bundled  into  the  per  diem  payment 
amount  and  no  billing  to  the  Part  B 
carrier  is  permitted.  The  rationale  for 
this  policy  was  explained  in  the  interim 
final  regulation  with  comment  period 
we  published  on  February  11.  1994  (59 
FR  6570). 

The  OPPS  is  intended  to  pay  PHP 
providers  for  the  resources  associated 
with  sponsoring  a  PHP.  for  example, 
building  maintenance,  utilities,  and 
support  staff,  including  the  cost  of 
CSWs.  Thus,  where  a  PHP  provider 
utilizes  CSWs  for  psychotherapy 
services  to  PHP  patients,  payment  for 
the  professional  costs  of  the  CS\V  is 
made  through  the  OPPS  per  diem 
payment.  However,  if  a  PHP  utilizes 
psychiatrists,  clinical  psychologists, 
nurse  practitioners,  physician  assistants, 
or  clinical  nurse  specialists  to  furnish 
therapeutic  services  to  PHP  patients,  the 
physician  or  practitioner  may  bill  the 
Part  B  carrier  for  payment  under  the 
physician  fee  schedule  for  their 
professional  services.  When  this  occurs. 
the  PHP  provider  may  bill  the  FI  under 
the  OPPS  for  the  facility  resources 
associated  with  the  psychotherapy 
service. 

We  note  that  a  physician  or  any  of  the 
practitioners  specified  in  42  CFR 
410.43(b)  (including  CSWs]  may  bill  the 
Part  B  carrier  for  their  professional 
services  furnished  to  hospital 
outpatients  who  are  not  in  a  PHP.  In  this 
case,  the  hospital  would  bill  the  FI 
under  the  OPPS  for  the  facility 


resources  associated  with  the  service 
furnished. 

Comment:  Several  commenters 
suggested  alternative  methodologies  for 
paying  PHP  providers,  such  as  linking 
per  diem  and  outlier  payments  to  the 
units  of  service  furnished  each  da\  or 
paying  providers  the  average  of  all  PHP 
costs  plus  40  percent,  subject  to  final 
settlement  based  on  the  provider's  cost. 

Response:  We  plan  further  analysis  of 
the  PHP  data  and  may  propose  changes 
to  the  payment  methodology  for  CY 
2005.  We  note  that  OPPS  is  a 
prospective  system  and  a  methodology 
with  interim  payments  subject  to  cost 
srttlement  would  not  be  allowable 
under  the  statute. 

Comment:  One  commenter  believes 
the  sample  used  to  determine  the  rates  ' 
is  skewed  and  represents  a  subset  of  the 
provider  communit\'  that  provides  PHP 
services. 

Response:  We  do  not  agree  that  the 
sample  is  skewed.  All  facilities  that 
submit  claims  for  PHP  services  have 
been  included  in  the  development  of  the 
final  rate. 

3.  Outlier  Payments  for  PHPs 

In  a  related  matter,  the  use  of 
historical  cost-to-charge  ratios  applied 
to  current  charges  has  resulted  in  an 
excessive  amount  of  outlier  payments 
being  made  to  CMHCs.  As  a  result  of 
more  in-depth  analysis  of  the  2001  data 
files  that  were  used  to  compute  the  CY 
2003  PHP  per  diem  amount,  we 
discovered  a  significant  difference  in 
the  amount  of  outlier  payments  made  to 
hospitals  and  CMHCs  for  PHP. 

In  the  August  12,  2003  proposed  rule, 
we  stated  that  given  the  difference  in 
PHP  charges  between  hospitals  and 
CMHCs.  we  did  not  believe  it  was 
appropriate  to  make  outlier  payments  to 
CMHCs  using  the  outlier  percentage 
target  amount  and  threshold  established 
for  hospitals.  Therefore,  we  proposed  to 
designate  a  portion  of  the  estimated  2.0 
percent  outlier  target  amount 
specifically  for  CMHCs.  consistent  with 
the  percentage  of  projected  payments  to 
CMHCs  under  the  OPPS  in  CY  2004. 
excluding  outlier  pavTnents.  Since 
CMHCs  were  projected  to  receive  0.36 
percent  of  total  OPPS  payments  in  CY 
2004,  excluding  outlier  payments,  we 
proposed  to  designate  0.36  percent  of 
the  estimated  2.0  percent  outlier  target 
amount  for  CMHCs  and  establish  a 
threshold  to  achieve  that  level  of  outlier 
payments.  Based  on  our  simulations  of 
CMHC  payments  in  2004,  we  proposed 
to  set  the  threshold  for  CY  2004  at  11.75 
times  the  PHP  APC  payment  amount. 
We  proposed  to  apply  the  same  outlier 
payment  percentage  that  applies  to 
hospitals.  Therefore,  for  CY  2004.  we 


I 

63470  Federal  Register/ Vol.  68.  No.  216 /Friday,  November  7.  2003 /Rules  and  Regulations 


proposed  to  pay  50  percent  of  CMHC 
and  hospital  per  diem  costs  over  the 
threshold. 

Comment:  Several  commenters 
representing  CMHCs  suggested  that  in 
developing  our  proposed  outlier  policy, 
we  made  generalizations  and 
overreacted  to  a  few  aberrant  providers. 
Also,  these  conimenters  believe  the  per 
diem  amount  is  insufficient  and  that 
outlier  payments  would  provide  the 
additional  amounts  thev  needed  to  stay 
in  business  until  more  representative 
data  could  be  obtained  and  analvzed. 
Response:  Based  on  our  analysis  of 
PHP  claims  data,  nearly  half  of  the 
CMHCs  billing  for  PHP  services  in  2002 
received  r)utlier  pavments.  The  total 
dollar  amount  of  cuitlier  pavments 
received  by  these  CMHCs  was  nearly 
equal  to  the  total  amount  all  CMHCs 
received  in  per  diem  payments.  Of  those 
CMHCs  that  received  outlier  pavments, 
.56  percent  received  an  average  of  more 
than  S200  per  day  in  outlier  pavments. 
30  percent  received  more  than  S300  per 
day  in  outlier  payments.  21  percent 
received  more  than  S400  per  dav  in 
outlier  payments,  and  11  percent 
received  more  than  S500  per  dav  in 
outlier  payments. 

The  outlier  policy  is  intended  to 
compensate  providers  for  treating 
e.xceptionaily  resource-intensive 
patients.  Outlier  payments  were  never 
intended  to  be  made  for  all  patients  and 
used  as  a  supplement  to  the  per  diem 
payment  amount.  Our  analysis  showed 
that  the  CMHC  average  charge  per  day 
increased  bv  31  percent  from  CY  2001 
to  CY  2002.  We  do  not  believe  this 
increase  in  charges  correlates  to  an 
equivalent  increase  in  CMHC  costs. 
Rather,  our  analysis  indicates  that  the 
increase  in  charges  was  made  in  order 
to  qualif\-  for  outlier  payments  to  cover 
CMHC  operating  expenses,  not  for 
patients  who  are  exceptionally  resource- 
intensive.  We  are  concerned  that  if 
CMHCs  continue  this  pattern  of 
escalating  charges.  CMHCs  will  receive 
a  disproportionate  share  of  outlier 
payments  compared  to  non-CMHCs  that 
do  not  artificially  inflate  their  charges, 
thereby  limiting  outlier  money  for  truly 
deserving  cases. 

Comment:  Although  one  commenter 
supp(3rted  our  proposed  outlier  policy, 
most  commenters.  including  major 
hospital  associations,  did  not  believe  it 
was  sound  policy  to  create  separate 
outlier  thresholds  based  on  site  of 
service. 

Response:  Applying  the  updated  cost- 
to-charge  ratios  reduced  the  CMHC 
charges  to  better  reflect  their  costs.  We 
are  concerned,  however,  that  the  impact 
of  updated  cost-to-charge  ratios  may  be 
mitigated  by  future  increases  in  charges. 


We  proposed  an  outlier  policy  in 
consideration  of  the  charges  on  the 
claims,  the  cost  report  data  available, 
and  the  payments  made  to  CMHCs.  Our 
analysis  indicates  that  CMHCs  have 
dramatically  increased  their  charges 
between  CY  2001  and  CY  2002.  Between 
CYs  2001  to  2002,  CMHC  average  per 
diem  charges  increased  by  31  percent. 
We  believe  that  in  most  cases,  these 
increases  in  charges  were  not  related  to 
a  corresponding  increase  in  costs,  but 
rather  were  designed  to  enhance  outlier 
payments.  We  believe  the  data  may 
indicate  a  pattern  of  artificiallv  inflated 
charges  by  CMHCs  that  needs  "to  be 
addressed.  Although  we  agree  that 
establishing  site  of  service  differences  is 
not  generally  the  preferred  approach,  we 
continue  to  believe  that  establishing  two 
separate  outlier  percentages  is  the  most 
appropriate  way  to  address  the  problem 
to  account  for  the  disparity  between 
hospital  and  CMHC  PHP  per  diem 
charges. 

For  these  reasons,  for  CY  2004,  we  are 
establishing  a  separate  CMHC  threshold. 
The  threshold  is  based  on  the 
proportion  of  total  OPPS  payments 
CMHCs  are  estimated  to  receive  in  CY 
2004.  As  stated  earlier  in  this  section, 
our  analysis  indicated  that  CMHCs  were 
projected  to  receive  0.36  percent  of  total 
OPPS  payments  in  CY  2004.  excluding 
outlier  payments.  Therefore,  we 
proposed  to  designate  0.36  percent  of 
the  estimated  2.0  percent  outlier  target 
amount  for  CMHCs  and  establish  a 
threshold  to  achieve  that  level  of  outlier 
payments.  Based  on  our  simulations  of 
CMHC  pavments  in  2004,  we  proposed 
to  set  the  tkreshold  for  CY  2004  at  11.75 
times  the  RHP  APC  payment  amount. 
We  have  updated  our  simulations  using 
the  final  CY  2004  PHP  per  diem  rate. 
CMHCs  are  now  projected  to  receive 
approximately  0.5  percent  of  estimated 
total  OPPS  payments  in  CY  2004, 
excluding  outlier  payments.  We  have 
calculated  the  CMHC  outlier  threshold 
to  achieve  that  level  of  pavment.  The 
resulting  threshold  for  CY  2004  is  3.65 
percent  times  the  APC  0033  payment 
amount.  We  will  apply  the  same  outlier 
payment  percentage  that  applies  to 
hospitals.  Therefore,  for  CY  2004.  we 
will  pay  50  percent  of  the  difference 
between  CMHC  per  diem  costs  and  the 
CMHC  outlier  threshold  amount.  We 
intend  to  analyze  whether  a  separate 
CMHC  outlier  threshold  will  continue  to 
be  appropriate  in  future  updates. 

XII.  General  Data,  Billing,  and  Coding 
Issues         I 

We  received  a  number  of  general 
comments  about  OPPS  data  and  related 
issues  to  which  we  respond  below.  Not 
all  coding  questions  are  addressed. 


however.  We  do  not  believe  that  the 
final  rule  is  the  appropriate  venue  in 
which  to  address  specific  inquiries 
about  billing. 

OPPS  Data 

Comment:  A  commenter  indicated 
that  it  was  difficult  to  model  the  August 
12,  2003  proposed  rule  after  its  release 
and  urged  us  to  provide  timelv 
responses  to  questions  about  data,  data 
files,  and  the  specifics  of  the 
methodology  used  to  generate  relative 
weights,  either  by  having  data  meetings 
or  by  clarif\ing  the  la.iguage  in  the  final 
rule  and  median  cost  files.  The 
commenter  asked  that  we  create  a  web- 
site to  post  responses  to  questions  on 
data  so  that  the  information  will  be 
available  for  all  to  use.  The  commenter 
also  asked  that  a  number  of  data 
elements  be  added  to  the  median  cost 
file  and  the  limited  data  set  of  claims 
that  is  available  for  public  purchase. 

Response:  We  have  tried  to  respond  to 
questions  on  data  related  issues  on  a 
flow  basis.  However,  staff  limitations 
and  the  need  to  develop  the  final  rule 
greatly  restrict  the  amount  of  time  that 
our  staff  can  devote  to  replying  to  these 
questions.  Moreover,  creation  and 
maintenance  of  a  web-site  to  post 
answers  to  questions  from  a  few  people 
with  special  interests  is  not  a  good  use 
of  our  limited  staff  resources.  We  would 
encourage  interested  parties  who  have 
suggestions  for  improving  our  data  file 
clarity  to  contact  us  with  those 
specifics. 

Creation  of  a  National  Outpatient 
Coding  Governing  Body 

Comment:  A  commenter  indicated 
that  we  should  create  an  outpatient 
coding  governing  body  that  would 
educate  providers  regarding  the  correct 
use  of  codes,  maintain  a  web-site  on 
which  all  guidance  on  coding  would  be 
maintained,  and  oversee  the  Medicare 
fiscal  intermediary  interpretation  of 
codes  to  ensure  national  uniformity 
across  fiscal  intermediaries. 

Response:  The  HCPCS  codes  most 
often  used  for  payment  under  OPPS  are 
CPT  codes,  which  are  created  and 
owned  by  the  American  Medical 
Association  (AMA).  Providers  should 
look  to  the  many  resources  available 
from  the  AMA  for  education  regarding 
the  correct  use  of  CPT  code's.  The 
alphanumeric  HCPCS' codes  are  created 
and  owned  by  us  but  they  form  a  very 
limited  portion  of  the  services  payable 
under  OPPS  and,  as  providers  have 
frequently  asked,  we  attempt  to 
eliminate  alphanumeric  codes  whenever 
possible  and  to  work  with  the  AMA  to 
create  CPT  codes  for  use  in  both  the 
physician  fee  schedule  and  the  OPPS. 
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We  attempt  to  provide  coding  guidance 
on  alphanumeric  codes,  which  are 
usually  created  only  when  there  is  a 
coverage  or  payment  decision  and  when 
there  is  no  CPT  code  that  describes  the 
service  being  covered  or  paid.  However, 
providers  must  look  to  the  AMA  for 
education  and  support  in  the  use  of  the 
CPT  codes  that  form  the  bulk  of  OPPS. 

Comment:  We  received  one  comment 
requesting  that  we  publish  updated 
addenda  each  quarter. 

Response:  The  addenda  that  are 
published  annuallv  online  are  an 
official  public  record  that  cannot  be 
changed  without  going  through  the 
Federal  Register.  We  provide  the 
Addenda  in  Excel  format  for  the 
convenience  of  users  since  it  is  difficult 
to  manipulate  data  in  pdf  format. 

We  also  received  a  number  of 
comments  that  were  not  relevant  to  the 
proposals  made  in  the  August  12.  2003 
proposed  rule.  The  commenters 
requested  specific  coding  changes  and 
requested  clarification  or  guidance 
regarding  certain  billing  requirements. 
Although  we  will  pro\'ide  answers  to 
the  questions  raised,  the  final  rule  is  not 
the  appropriate  venue  for  that  guidance. 
We  will  consider  the  requests  and 
suggestions  provided,  and  will  continue 
our  ongoing  efforts  to  formulate  and 
publish  billing  instructions.  Similarly, 
we  will  consult  with  our  clinical  experts 
regarding  the  suggestions  made 
regarding  coding  of  outpatient 
department  procedures  and  other 
services. 

Revenue  Code  Edits 

Comment:  A  commenter  asked 
whether  we  permit  fiscal  intermediaries 
to  impose  CPT  to  revenue  code  edits. 
The  commenter  believes  that  CMS  has 
said  that  providers  may  choose  the 
revenue  code  that  applies  to  the  item  or 
service  being  billed  but  that  some  fiscal 
intermediaries  have  imposed  revenue 
cckle  to  CPT  edits  that  prevent  hospitals 
from  billing  the  ser\'ice  undsr  the 
revenue  code  that  they  believe  is 
appropriate  and  that  cause  urmecessarA' 
and  unfair  payment  denials. 

Response:  We  have  issued  some 
instructions  that  require  that  specific 
revenue  codes  be  billed  with  certain 
HCPCS  codes,  such  as  specific  revenues 
codes  that  must  be  used  when  billing  for 
devices  that  qualib,-  for  pass-tiirough 
payments.  Where  explicit  instructions 
have  not  been  issued,  we  instructed 
intermediaries  to  advise  hospitals  to 
report  charges  under  the  revenue  code 
that  will  result  in  the  charges  being 
assigned  to  the  same  cost  center  to 
which  the  cost  of  those  services  are 
assigned  in  the  cost  report.  However,  we 
have  not  explicitly  prohibited 


intermediaries  from  installing  the 
revenue  code  to  HCPCS  code  edits,  so 
it  is  possible  that  certain  edits  are 
applied  by  some  intermediaries  and  not 
others.  The  commenter  did  not  provide 
examples  of  the  edits  that  are  causing 
what  the  commenter  considers  to  be 
unnecessary  and  unfair  payment 
denials. 

iVetv  CPT  Venous  Access  Codes 

Comment:  A  commenter  indicated 
that  CPT  had  revised  its  venous  access 
codes  and  encouraged  us  to  use  external 
information  to  determine  hospital 
acquisition  costs  for  devices  used  in 
these  procedures. 

Response:  We  carefully  reviewed  the 
new  CPT  codes  for  insertion  of  venous 
access  devices  and  we  assigned  the  new 
CPT  codes  to  APCs  based  on  our 
clinicians'  view  of  the  relative  amount 
of  hospital  resources  that  the  services, 
as  described  by  the  new  codes,  would 
use.  We  note  that  the  new  CPT  codes 
represent  longstanding  services,  albeit 
with  new  code  descriptions  and  code 
numbers.  Since  these  are  new  CPT 
codes  (albeit  for  existing  services),  the 
APC  and  status  indicator  assignments 
are  interim  and  subject  to  comment. 

New  "NI"  Drug  Codes 

There  are  several  new  HCPCS  codes 
for  drugs,  biologicals,  and 
radiopharmaceuticals  that  are  new  for 
2004.  Since  these  codes  were  not  subject 
to  public  comment  in  the  August  12, 
2003  proposed  rule,  they  have  been 
assigned  to  code  condition  '"NI"  and  are 
subject  to  public  comments  following 
the  publication  of  this  rule.  Some  of 
these  new  codes  for  drugs  and 
radiopharmaceuticals  are  replacements 
for  codes  for  which  we  have  hospital 
cost  data.  In  these  cases,  we  cross- 
walked  the  data  for  the  expired  codes  to 
the  new  codes  to  determine  their 
packaging  status  and  payment  rates.  For 
codes  that  did  not  have  a  predecessor, 
we  had  no  means  to  determine 
associated  hospital  costs;  therefore,  we 
assigned  the  codes  to  packaged  status 
for  2004.  We  reinforce  the  importance  of 
billing  for  packaged  codes  with 
appropriate  charges  so  that  we  can 
collect  cost  data  on  these  codes  to  use 
for  future  rate  setting.  We  invite 
comments  on  the  status  indicators  that 
have  been  assigned  to  these  codes. 
Commenters  who  would  like  us  to 
consider  their  cost  data  for  these  codes 
may  submit  verifiable  external 
information  according  to  the  criteria  set 
forth  in  the  August  12,  2003  proposed 
rule. 


Status  Indicator  Changes  for  Services 
Currently  Packaged 

Comment:  A  commenter  asked  us  to 
pay  separately  for  the  following  services 
for  which  payment  is  currently 
packaged  into  payment  for  other 
services.  Commenters  asked  that  we 
change  the  SI  for  CPT  code  36540. 
collection  of  blood  from  an  implanted 
access  device,  to  a  payable  SI  because 
otherwise  hospitals  would  be  forced  to 
bill  an  E&M  code  when  this  is  the  only 
service  provided.  Commenters  asked 
that  we  change  the  SI  for  36600. 
withdrawal  of  arterial  blood,  from  an 
"N"  to  a  "T"  since  it  requires  more 
effort  and  risk  than  a  simple 
venipuncture  (which  is  paid  separately 
under  the  clinical  laboratorv  fee 
schedule).  Commenters  asked  that  we 
change  the  SI  for  90471  and  90472. 
vaccine  administration  and  each 
subsequent  administration,  from  N  to  X 
since  patients  may  present  onlv  to 
receive  the  vaccine  because  otherwise 
hospitals  must  bill  an  E&M  to  receive 
any  payment.  Commenters  asked  that 
we  change  the  SI  for  CPT  codes  94760, 
94761.  and  94762,  Pulse  oximetr\\ 
multiple  and  continuous,  from  "N"  to 
'■X"  because  these  may  be  the  only 
services  the  patient  receives  and,  in  the 
case  of  CPT  code  94762,  the  service 
continues  for  a  long  period  of  time. 
Commenters  also  asked  that  we  change 
the  SI  for  the  following  ser\'ices  from 
"N"  to  "C"  since  they  are  add-ons  to 
services  that  are  inpatient  onlv:  61316, 
61517,  62148, and  62160. 

Response:  We  will  carefully  consider 
the  status  indicator  changes  for  the 
currently  packaged  ser%'ices  for  which 
the  commenter  wants  separate  pavment 
for  2005  OPPS.  The  commenters  did  not 
provide  enough  information  or 
empirical  evidence  to  convince  us  of  the 
need  for  these  changes  and  so  we  would 
like  to  have  the  opportunity  to  receive 
input  about  this  from  the  APC  Panel. 
We  have  revised  the  SI  for  the  following 
codes  from  "N"  to  a  "C"  in  recognition 
that  if  there  are  charges  for  these  codes 
which  are  add-ons  to  inpatient  only 
procedures,  they  are  billing  errors  and 
should  not  be  packaged  into  the  median 
costs  for  other  procedures  on  the  claim 
that  can  be  paid  in  the  outpatient 
department:  61316.  61517.  62148.  and 
62160. 

XIII.  Provisions  ot  the  Final  Rule  With 
Comment  Period  for  2004 

A.  Changes  Required  By  Statute 

We  made  the  following  changes  to 
implement  statutorx'  requirements: 

•  Added  APCs.  deleted  APCs.  and 
modified  the  composition  of  some 
existing  APCs. 
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•  Recalibrated  the  relative  payment 
weights  of  the  APCs. 

•  Updated  the  conversion  factor  and 
the  wage  index 

•  Revised  the  APC  payment  amounts 
to  reflect  the  APC  reclassifications,  the 
rocalibration  of  payment  weights,  and 
the  other  required  updates  and 
adjustments. 

•  Ceased  transitional  pass-through 
payments  for  drugs  and  biologicals  and 
devices  that  will  have  been  paid  under 
the  transitional  pass-through 
methodology  for  at  least  2  years  by 
January  1.  2004. 

•  Ceased  transitional  outpatient 
payments  (TOPS  payments)  for  all 
hospitals  paid  under  OPPS  except  for 
cancer  hospitals  and  children's 
hospitals. 

B.  Additiunal  Changes 

We  made  the  following  additional 
changes  to  the  OPPS: 

•  Adjusted  payment  to  moderate  the 
effects  of  decreased  median  costs  for 
non-pass-through  drugs,  biologicals.  and 
radiopharmaceuticals. 

•  Changed  status  indicators  for 
HCPCS  codes. 

•  Listed  midy«;ar  and  proposed 
HCPCS  codes  that  are  paid  under  OPPS. 

•  Allocated  a  portion  of  the  outlier 
percentage  target  amoiuit  to  CMHCs  and 
created  a  separate  threshold  for  outlier 
payments  for  partial  hospitalization 
services. 

•  Created  methodology  and  payment 
rates  for  separately  payable  drugs  and 
radiopharmaceuticals  for  2004. 

•  Changed  the  status  indicator  and 
pavment  amount  for  P901  by  assigning 
it  to  APC  0957  (Platelet  concentrate) 
with  a  payment  rate  of  $37.30. 

C.  Major  Changes  From  the  Proposed 

Rule 

•  We  will  apply  a  S50  threshold  in 
lieu  of  the  proposed  Si 50  threshold  in 
determining  which  drugs  to  pay  for 
separately. 

•  We  will  set  payment  for  all  except 
two  orphan  drugs  that  meet  our  criteria 
for  special  payment  under  the  OPPS  at 
88  percent  of  their  AWP  as  established 
in  the  April  200.1  single  drug  pricer 
(SDP).  Based  on  widely  available  market 
prices  for  two  orphan  drugs,  we  will  set 
the  payment  for  these  two  orphan  drugs 
at  94  percent  of  their  AWP. 

•  We  will  set  payment  rates  for  2004 
for  blood  and  blood  products  at  2003 
payment  rates. 

XIV'.  Collection  of  Information 
Requirements 

Lender  the  Paperwork.  Reduction  Act 
of  1995.  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 


solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB.  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  iiiformation 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

The  OPPS  provisions  set  forth  in  this 
final  rule  do  not  impose  information 
collection  and  recordkeeping 
requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995. 

XV.  Response  to  Public  Comments 

Becaude  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents,  we  are 
not  able  to  acknowledge  or  respond  to 
them  individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  comments  in  the  preamble  to 
that  document. 

XVI.  Regulatory  Impact  Analysis 

A.  Generpl 

We  ha*e  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12666  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16,  1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4),  and 
Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 


with  economically  significant  effects 
(SlOO  million  or  more  in  any  1  year). 

We  estimate  the  effects  of  the 
provisions  that  will  be  implemented  by 
this  final  rule  will  result  in 
expenditures  exceeding  SlOO  million  in 
any  1  year.  We  estimate  the  total 
increase  (from  changes  in  the  final  rule 
as  well  as  enrollment,  utilization,  and 
case  mix  changes)  in  expenditures 
under  the  OPPS  for  CY  2004  compared 
to  CY  2003  to  be  approximately  SO. 607 
billion.  Therefore,  this  final  rule  is  an 
economically  significant  rule  under 
Executive  Order  12866.  and  a  major  rule 
under  5  L'.S.C.  804(2). 

The  RFA  requires  agencies  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  bv  having 
revenues  of  S6  million  to  S29  million  in 
any  1  year  (spp  65  FR  'o9432). 

For  purposes  of  the  RFA,  we  have 
determined  that  approximately  37 
percent  of  hospitals  will  be  considered 
small  entities  according  to  the  Small 
Business  Administration  (SBA)  size 
standards.  W'e  do  not  have  data 
available  to  calculate  the  percentages  of 
entities  in  the  pharmaceutical 
preparation  manufacturing,  biological 
products,  or  medical  instrument 
industries  that  will  be  considered  to  be 
small  entities  according  to  the  SBA  size 
standards.  For  the  pharmaceutical 
preparation  manufacturing  industry 
(NAICS  325412),  the  size  standard  is 
750  or  few^er  em.ployees  and  S67.6 
billion  in  annual  sales  (1997  business 
census).  For  biological  products  (except 
diagnostic)  (NAICS  325414).  with  S5.7 
billion  in  annual  sales,  and  medical 
instruments  (NAICS  339112).  with  S18.5 
billion  in  annual  sales,  the  standard  is 
50  or  fewer  employees  (see  the 
standards  Web  site  at  http:// 
v^y^'-w.sba.gov/regulations/siccodes/). 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  With  the  exception  of  hospitals 
located  in  certain  New  England 
counties,  for  purposes  of  section  11 02(b) 
of  the  Act,  we  define  a  small  rural 
hospital  as  a  hospital  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  and  has  fewer  than  100 
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beds  (or  New  England  County 
Metropolitan  Area  (NECMA)).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  OPPS,  we  classif\-  these  hospitals  as 
urban  hospitals  We  believe  that  the 
changes  in  this  final  rule  will  affect  both 
a  substantial  number  of  rural  hospitals 
as  well  as  other  classes  of  hospitals  and 
that  the  effects  on  some  ma\  be 
significant.  Therefore,  we  conclude  that 
this  final  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
Si  10  million.  This  final  rule  will  not 
mandate  any  requirements  for  State, 
local,  or  tribal  governments.  This  final 
rule  will  not  impose  unfunded 
mandates  on  the  private  sector  of  more 
than  $110  million  dollars. 

Federalism 

E.xecutive  Order  13132  establishes 
certain  requirements  that  an  agencv 
must  meet  when  it  publishes  a  final  rule 
that  imposes  substantial  direct  costs  on 
State  and  local  governments,  preempts 
State  law.  or  otherwise  has  Federalism 
implications. 

We  have  examined  this  final  rule  in 
accordance  with  Executive  Order  13132, 
Federalism,  and  have  determined  that  it 
will  not  have  an  impact  on  the  rights, 
roles,  and  responsibilities  of  State,  local 
or  tribal  governments.  The  impact 
analysis  (see  Table  15)  shows  that 
payments  to  governmental  hospitals 
(including  State,  local,  and  tribal 
governmental  hospitals)  will  increase  bv 
4.9  percent  under  the  final  rule. 

B.  Changes  in  This  Final  Rule 

We  are  making  several  changes  to  the 
OPPS  that  are  required  by  the  statute. 
We  are  required  under  section 
1833(t)(3)(C)(ii)  of  the  Act  to  update 
annually  the  conversion  factor  used  to 
determine  the  APC  payment  rates.  We 
are  also  required  under  section 
1833(t)(9)(A)  of  the  Act  to  revise,  not 
less  often  than  annually,  the  wage  index 
and  other  adjustments.  In  addition,  we 
must  review  the  clinical  integrity  of 
payment  groups  and  weights  at  least 
annually.  Accordingly,  in  this  final  rule. 
we  are  updating  the  conversion  factor 


and  the  wage  index  adjustment  for 
hospital  outpatient  services  furnished 
beginning  Ianuar>-  1.  2004  as  we  discuss 
in  sections  IX  and  \1I.  respectivelv.  of 
this  final  rule.  We  are  also  re\ising  the 
relative  APC  payment  weights  based  on 
claims  data  from  .^pril  1 .  2002  through 
December  31.  2002.  Finallv.  we  are 
removing  two  devices  and  eight  drugs 
and  biological  agents  from  pass-through 
payment  status.  Alternatives  to  the 
changes  we  proposed  and  why  we  did 
not  accept  them  are  discussed 
throughout  this  final  rule.  In  particular, 
see  section  V.B  with  regard  to  the 
expiration  of  pass-through  pavment  for 
devices;  see  section  VLB  with  regard  to 
the  expiration  of  pass-through  payment 
for  drugs  and  biological  agents. 

Under  this  final  rule,  the  change  to 
the  conversion  factor  as  provided  by 
statute  will  increase  total  OPPS 
pavTnents  by  4.5  percent  in  2004.  The 
changes  to  the  wage  index  and  to  the 
APC  weights  (which  incorporate  the 
cessation  of  pass-through  payments  for 
many  drugs  and  devices)  will  not 
increase  OPPS  payments  because  the 
OPPS  is  budget  neutral.  However,  the 
wage  index  and  APC  weight  changes 
will  change  the  distribution  of  payments 
within  the  budget  neutral  system  as 
shown  in  Table  15  and  described  in 
more  detail  in  this  section.  The  overall 
4.5  percent  increase  does  not  take  into 
account  the  expiration  of  transitional 
corridor  payments  or  the  end  of  the  hold 
harmless  provisions  for  small  rural 
hospitals. 

A.  Alternatives  Considered 

Alternatives  to  the  changes  we  are 
making  and  the  reasons  that  we  have 
chosen  the  options  we  have  are 
discussed  throughout  this  final  rule. 
Some  of  the  major  issues  discussed  in 
this  rule  and  the  sections  in  which  they 
are  discussed  follow: 

Pre- 
Issue  amble 

section 


Dmg  packaging  threshold  VI.B.2. 

Drug  administration  VI.B.4. 

Adjustment  of  median  costs 11. B. 

Outlier  policy  X.A. 

Device  coding  V.C. 

Payment  adjustment  for  small  rural  X.B. 

hospitals 

Payment  for  orphan  drugs,  genenc  VLB. 

drugs  and  blood 


APC  changes 


il.A  and 
III.C. 


Conclusion 

It  is  clear  that  the  changes  in  this  final 
rule  will  affect  both  a  substantial 
number  of  rural  hospitals  as  well  as 
other  classes  of  hospitals,  and  the  effects 


on  some  may  be  significant.  Therefore, 
the  discussion  below,  in  combination 
with  the  rest  of  this  final  rule, 
constitutes  a  regulator,  impact  analysis. 

The  OPPS  rates  for  CY  2004  will  have, 
overall,  a  positive  effect  for  ever\' 
categorv  of  hospital.  These  changes  in 
the  OPPS  for  2004  will  result  in  an 
o\erall  4,5  percent  increase  in  Medicare 
payments  to  hospitals,  exclusive  of 
outlier  and  transitional  pass-through 
payments.  We  also  noted  that  both  the 
overall  4.5  percent  increase  and  the 
percent  changes  to  individual  classes  of 
hospitals  depicted  in  Table  15  are 
exclusive  of  any  impacts  to  those 
hospitals  that  would  result  from  the 
expiration  of  the  transitional  corridor 
payments  or  the  end  of  the  hold 
harmless  provision  for  small  rural 
hospitals.  As  described  in  the  preamble, 
budget  neutrality  adjustments  are  made 
to  the  conversion  factor  and  the  relative 
weights  to  ensure  that  the  revisions  in 
the  wage  index,  APC  groups,  and 
relative  weights  do  not  affect  aggregate 
payments.  We  also  note  that  both  the 
overall  4.5  percent  increase  and  the 
percent  changes  to  individual  classes  of 
hospitals  depicted  in  Table  15  are 
exclusive  of  any  impacts  to  those 
hospitals  that  would  result  from  the 
expiration  of  the  transitional  corridor 
pavTnents  or  the  end  of  the  hold 
harmless  provision  for  small  rural 
hospitals.  The  impact  of  the  wage  and 
recalibration  changes  does  var%' 
somewhat  by  hospital  group.  Estimates 
of  these  impacts  are  displayed  on  Table 
15. 

The  overall  projected  increase  in 
payments  for  urban  hospitals  is  slightly 
lower  (4.3  percent)  than  the  average 
increase  for  all  hospitals  (4.5  percent) 
while  the  increase  for  rural  hospitals  is 
slightly  greater  (4.9  percent)  than  the 
average  increase.  Again,  as  noted  above, 
these  numbers  do  not  include  the  effect 
of  the  expiration  of  the  transitional  hold 
harmless  pa\Tnents  to  small  rural 
hospitals.  The  introduction  of  a  new 
wage  index  combined  with  changes  to 
the  APC  structure  will  result  in  small 
distributional  changes  for  all  categories 
of  hospitals.  Rural  hospitals  will  gain 
0.2  percent  from  the  wage  index  change 
and  another  0.2  percent  as  a  result  of 
.•\PC  changes.  Large  urban  hospitals  will 
lose  0.2  percent  from  the  APC  change, 
whereas  "other"  urban  hospitals  show 
an  increase  of  0.1  percent  from  the  APC 
changes.  A  discussion  of  the 
distribution  of  outlier  payments  that  we 
project  under  this  final  rule  can  be 
found  under  section  XV. E  below.  Table 
16  presents  the  outlier  distribution  that 
we  expect  to  see  under  this  final  rule. 
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C.  Limitations  of  (Jur  Analysis 

The  distributinndl  impacts  represent 
the  projected  effects  of  the  pnlicv 
changes,  as  well  as  statutor\-  changes 
effective  for  2004.  on  various  hospital 
i^roups.  We  estimate  the  effects  of 
individual  polic  \  changes  bv  estimating 
payments  per  service  while  holding  all 
other  payment  policies  constant.  We  use 
the  best  data  avaUable  but  do  not 
attempt  to  predict  behavioral  responses 
to  our  policy  changes.  In  addition,  we 
do  not  make  adjustments  for  future 
changes  in  variables  such  as  service 
volume,  service  mi.x,  or  number  of 
enc  ounters. 

D.  Estimated  Impacts  of  This  Final  Rule 
on  Hospitals 

The  OPPS  is  a  budget  neutral 
payment  system  under  which  the 
increase  to  the  total  payments  made 
under  OPPS  is  limited  by  the  increase 
to  the  conversion  factor  set  under  the 
methodology  in  the  statute.  The  impact 
tables  show  the  redistribution  of 
hospital  payments  among  providers  as  a 
if'sult  of  a  new  wage  inde.x  and  APC 
structure.  In  some  cases,  under  this  final 
rule,  hospitals  will  receive  more  total 
pavment  than  in  200,"?  while  in  other 
cases  they  will  receive  less  total 
payment  than  they  received  in  2003. 
The  impact  of  this  final  rule  will 
depend  on  a  number  of  factors,  most 
significant  of  which  are  the  mix  of 
services  furnished  by  a  hospital  (for 
example,  how  the  APCs  for  the 
hospital's  most  frequently  furnished 
services  will  change)  and  the  impact  of 
the  wage  mdex  changes  on  the  hospital. 

Column  4  in  Table  15  represents  the 
full  impact  on  each  hospital  group  of  all 
the  changes  for  2004.  Columns  2  and  3 
in  the  table  reflect  the  independent 
effects  of  the  final  change  in  the  wage 
index  and  the  APC  reclassification  and  ' 
recalihration  changes,  respectively.  We 


excluded  critical  access  hospitals 
(CAHs)  from  the  analysis  of  the  impact 
of  the  final  2004  OPPS  rates  that  is 
summarized  in  Table  15.  For  that 
reason,  the  total  number  of  hospitals 
included  m  Table  15  (4,378)  is  lower 
than  in  previous  years.  CAHs  are 
excluded  from  the  OPPS. 

To  a  very  limited  extent,  wage  index 
changes  favor  rural  hospital  categories. 
Large  urban  hospitals  with  greater  than 
500  beds  show  the  largest  percent 
decrease  (  -  3.0)  attributable  to  w^age 
index  changes.  Rural  hospitals  show- 
modest  increases  of  0,2  percent  for  most 
bed  sizes  but  show  the  largest  gains  for 
categories  with  fewer  than  50  beds  or 
150  to  199  beds  where  the  wage  index 
change  results  in  a  0,4  percent  increase. 
Rural  hospitals  located  in  Puerto  Rico 
show  the  largest  negative  impact  (  -  2,5 
percent)  due  to  changes  in  the  wage 
index.  Hospitals  located  in  the  Middle 
Atlantic  region  also  experience  a  large 
negative  impact  -  0.6  percent  due  to 
wage  index  changes  regardless  of  urban 
or  rural  designation.  However,  this 
effect  is  somewhat  lessened  by  the 
distribution  of  outlier  payments  as 
discussed  in  more  detail  below. 

The  APC  reclassification  and 
recalibradon  changes  also  favor  rural 
hospitals  with  the  exception  of  rural 
hospitals  with  200  or  more  beds  that 
show  a  negative  effect  (  -  0.8  percent). 
Conversely,  urban  hospitals  with  greater 
than  199  beds  show  a  decrease 
attributed  to  APC  recalihration.  Urban 
hospitals  in  excess  of  500  beds  show  a 
0.5  percent  decrease  as  a  result  of  APC 
recalihration.  In  general,  APC  changes 
are  small  and  result  in  verv  few 
distributional  changes  among  hospital 
categories. 

In  both  urban  and  rural  areas, 
hospitals  that  provide  a  lower  volume  of 
outpatient  services  are  projected  to 
receive  a  larger  increase  in  payments 
than  higher  volume  hospitals.  In  nu-al 


areas,  hospitals  with  volumes  between 
5,000  and  20,999  are  projected  to 
experience  increases  larger  tnan  5.0 
percent.  Urban  hospitals  that  provide 
low- volume  services  show  similar  rates 
of  increases  (5.0  percent).  Conversely, 
urban  and  rural  hospitals  pro\iding 
more  than  21,000  services  are  projected 
to  experience  a  rate  of  increase  in  the 
4,0  to  4,7  percent  range. 

Major  teaching  hospitals  are  projected 
to  e.xperience  a  smaller  increase  in 
payments  (3,7  percent)  than  the 
aggregate  for  all  hospitals  (4.5  percent) 
due  to  negative  impacts  from  both  the 
wage  index  {  -  0.4  percent)  and  APC 
recalihration  (-0.4  percent).  Hospitals 
with  less  intensive  teaching  programs 
are  projected  to  experience  an  overall 
increase  (4.5  percent)  that  is  equal  to  the 
average  for  all  hospitals.  There  is  little 
difference  in  impact  among  hospitals 
that  serve  low-income  patients  where 
increases  in  payments  range  from  4.3  to 
4.7  percent  higher  than  in  2003. 

Psychiatric  hospitals  and  long  term 
care  facilities  show  the  largest  increase 
in  payment  rates  among  all  categories  of 
hospital  providers.  Psychiatric  hospitals 
show  an  increase  of  18  2  percent  as  a 
result  of  an  increase  in  payment  rates 
for  partial  hospitalization  programs  and 
for  other  services  such  as 
psychotherapy.  Also,  payments  made  to 
psychiatric  facilities  represent  a  small 
portion  of  total  spending  for  OPPS, 
approximately  60.6  million  dollars  for 
2004   Long-term  care  facilities  show  a 
growth  rate  of  7,5  percent  over 
payments  made  in  2003.  We  believe  this 
is  the  result  of  a  policy  change  that 
removes  payments  made  for  therapv 
services  from  the  physician  fee  schedule 
to  the  hospital  outpatient  prospective 
pavment  system.  Payments  made  for 
long-term  care  account  for  a  small 
amount  of  OPPS  payments, 
approximately  14.5  million  for  2004. 


TABLE  15.— IMPACT  OF  CHANGE  FOR  CY  2004  HOSPITAL  OUTPATIENT  PROSPECTIVE  PAYMENT  SYSTEM 
[Percent  change  in  total  payments  to  hospital  (program  and  beneficary):  does  not  include  hold  harmless,  corridor,  outlier  or  transitional  pass- 

through  payments] 


(GT  1 
(LE  1 


ALL  HOSPITALS   

NON-TEFRA  HOSPITALS 

URBAN  HOSPS  

LARGE  URBAN 

OTHER  URBAN 

RURAL  HOSPS  

BEDS  (URBAN) 
0-99  BEDS 
100-199  BEDS 
200-299  BEDS 
300-^99  BEDS 
500  +  BEDS  .... 

BEDS  (RURAL) 
0-^9  BEDS  


MILL.) 
MILL.) 


Number  of       New  Wage  APC  All  CY  2004 

hospitals  (1)        index  (2)        changes  (3)      changes  (4) 


4.378 
3.854 
2.383 
1,377 
1,006 
1.471 

538 
878 

454 
363 
150 

699 


0 

0 
-0.1 

0 

-0.1 

0.2 

0.1 
-0.1 
-0.1 

0.1 
-0.3 

0.4 


0 
-0.1 
0.1 
0.2 
0.1 
0.2 

0.6 

0.3 

■0.1 

•0.4 

0.5 

0.6 


4.5 

4.4 
4,3 
4,2 
4.4 
4.9 

5.2 
48 
4.3 
4.2 
3.7 

5.6 
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Table  15.— Impact  of  Change  for  CY  2004  hospital  Outpatient  Prospective  Payment  S^s^em— Continued 


[Percent  change  in  toiai  payments  to  nospitai  iprogra.m  ana  benefician,;   aoes 

through  payments] 


incuoe  noid  harmless   corndor,  out»e' 


■ans'tiona  pass- 


Number  of 
hospitals  (1) 


New  Wage 
index  (2) 


APC 
changes  (3) 


50-99  BEDS  ^ 

100-149  BEDS    

150-199  BEDS  

200  *  BEDS  

VOLUME  (URBAN) 

LT  5.000  Lines    ^ 

5.000-10  999  Lines 

1 1 ,000-20.999  Lines 

21 .000-42.999  Lines   , 

GT  42.999  Lines  

VOLUME  iRURALi 

LT  5.000  Lines  

5,000-10.999  Lines     

1 1 .000-20.999  Lines  .' ; 

21 .000-42.999  Lines  

GT  42,999  Lines  

REGION  (URBAN! 

NEW  ENGLAND  

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC      

EAST  NORTH  CEN^ 

EAST  SOUTH  CENT 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN  

PACIFIC  

PUERTO  RICO    

REGION  (RURAL! 

NEW  ENGLAND  

MIDDLE  ATLANTIC     , 

SOUTH  ATLANTIC     

EAST  NORTH  CENT 

EAST  SOUTH  CENT 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN  

PACIFIC        ...."!""! 

PUERTO  RICO     

TEACHING  STATUS 

NON-TEACHING  

MINOR  "^'Z 

MAJOR   

DSH  PATIENT  (PERCENT) 

C 

GT  0-0 10  !.!!!!!!!!!!!!!!!!!! 

0  10-0'  16   

0.16-0  23     

0  23-0  35     .^ 

GE  0  35 

URBAN  IMEDSH 

IME  St  DSH  

IMENO  DSH   .'. 

NO IME  DSH   

NO  IME  NO  DSH  •. 

RURAL  HOSP   TYPES 

NO  SPECIAL  STATUS  

RRC  

SCH  EACH   

MDH  

SCH  AND  RRC    

TYPE  OF  OWNERSHIP 

VOLUNTARY        

PROPRIETARY     

GOVERNMENT 

SPECIALTY  HOSPITALS 

EYE  AND  EAR        

CANCER  ...  

TEFRA  HOSPITALS  (NOT  INCLUDED  ON  OTHER  LINES) 

REHAB  


454 

^9C 
6P 


186 
350 
499 
720 
628 

364 
-66 
346 
234 
61 

128 
369 
353 
400 
149 
163 
295 
122 
364 
40 

36 

65 

216 

193 

227 

247 

269 

123 

90 

5 

2.805 

761 
288 

10 
897 
837 

787 
744 
579 

965 

1 

1,409 

8 

469 
161 
489 
250 
75 

2,370 

696 
788 

13 
11 

155 


0.2 
0.2 
0.4 
0.1 

0.1 

0 

-0.1 

0.1 
-0.1 

0.3 
0.3 
0.2 
0.3 
0.1 

-0.3 

-0.6 

0 

-02 

0.3 

0.2 

0.1 

0.8 

0.3 

0 

0.4 
-0.6 
0.1 
0.2 
0.2 
0.8 
0.4 
0.2 
0.4 
-2.5 

0.1 

0.1 
-0.4 

3 
0 

-0.1 

0.1 

0 

-0.1 

-0.1 

-0.1 

0 

3 

0.1 
0.3 
0.3 
0.3 
0.1 

-0.1 

0.2 
0.2 

-0.6 
0 

0.5 


0.6 

0 

0.1 

-0.8 

1 

0.9 

0.7 

0.1 

-0.4 

0 
0.5 
0.7 

0 
-0.4 

-0.3 

-0.5 
0 

-0.2 

0.2 

0.5 

0.1 

0 

-0.2 
4.8 

1.7 

0.9 

0 

0 

-0.2 

0.5 

0.2 

-0.1 

-0.9 

0.3 

0.1 
-0.1 
-0.4 

3.8 

-02 

0 

-0.2 

0.1 

0.2 

-0.2 
8.5 
0.1 
3.7 

0.2 

-0.5 

0.5 

1.6 

-0.3 

-0.2 
0.5 
0.3 

1.8 
■^2 

1.1 


All  CY  2004 
Changes  (4) 


5.3 

4.7 
4.9 
3.7 

5.6 
5.4 
5.1 
4.6 
4 

4.8 
5.3 
5.4 
4.7 

4.2 

3.9 
3.4 
4.5 
4 
5 
5.1 
4.7 
5.3 
4.6 
9.5 

6.7 
49 
46 
4.7 
4.5 
5.8 
5.2 
4.6 
3.9 
2.2 

4.7 
4.5 

3.7 

11.6 


4.3 
4.5 
4.7 

4.1 
13.3 

4.6 
11.6 


6  5 
4  3 


57 


I 
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Table  15.— Impact  of  Change  for  CY  2004  Hospital  Outpatient  Prospective  Payment  System— Continued 

[Percent  change  in  total  payments  to  hospital  (program  and  beneficiary);  does  not  include  hold  harmless,  corridor,  outlier  or  transitional  pass- 
through  payments] 


PSYCH  

LTC   

CHILDREN 


18.2 
7.5. 
4.9 

nation^a°To1af  ^  necessary  to  classify  hospitals  by  category  were  missing;  thus,  the  total  number  of  hospitals  in  each  category  rrmy^  not  equal  the 


Number  of 
hospitals  (1) 


New  Wage 
index  (2) 


apc 

changes  (3) 


All  CY  2004 
changes  (4) 


175 

150 
44 


0.8 

1.6 

0 


12.2 
1.2 
0.5 


2  This  column  shows  the  impact  of  updating  the  wage  index  used  to  calculate  payment  by  applying  the  FY  2004  hospital  inoattent  waae  indpx 
after  geographic  reclassification  by  the  Medicare  Geographic  Classification  Review  Board.  The  appropnate  hospteMnSen   Se  rndex  aooea^^ 
in  a  correction  notice  published  in  the  Federal  Register  on  October  6   2003  68FR  57732  mpdueru  wage  incex  appears 

apc  weights  bTred'onlJSl  ^S  °c,aS?a?a^'''""^  '^"^  ^'^  reclassification  of  HCPCS  codes  among  APC  groups  and  the  recalibration  of 

,h/.h^r^.l°'''Tl''  t^H^'  changes  in  total  payment  from  CY  2003  to  CY  2004,  excluding  outlier  ana  pass-through  payments   It  incorporates  all  of 

s   Volume  IS  expressed  in  terms  of  the  n^imber  of  lines  t.hat  appear  on  a  claim. 


£  Projfctpd  Distribution  of  Outlier 

Payments 

As  stated  elsewhere  in  this  preamble, 

we  havp  al  located  2  percent  of  the 
estimated  2004  e.xpenditures  to  outlier 
pavments.  Table  16  below  illustrates  the 
percentage  of  outlier  payments  relative 
to  the  total  projected  payments  for  the 
categories  of  hospitals  that  we  show  in 
the  impa(  t  table 


We  project,  based  on  the  mix  of 
services  for  the  hospitals  that  will  be 
paid  under  the  OPPS  in  2004,  that 
approximately  95  percent  of  hospitals 
will  receive  outlier  payments.  For  the 
majority  of  provider  groups,  the  table 
shows  outlier  payments  as  a  percent  of 
total  payments  in  the  1.5  to  3.5  percent 
range.  Two  categories.  Rehabilitation 
and  Children's  hospitals  are  the 


exception  with  outlier  to  total  pavment 
ratios  of  6.7  and  11,9  percent 
respectively.  We  would  point  out  that 
these  hospital  types  represent  a  small 
number  of  providers  with  a  low  volume 
of  services.  The  anticipated  outlier 
payments  for  urban  hospitals  can  be 
expected  to  ameliorate  the  impact  of  the 
wage  index  and  APf;  changes  on 
payments  to  urban  hospitals. 


TABLE  16.-DISTRIBUTI0N  OF  OUTLIER  PAYMBJTS  FOR  CY  2004  HOSPITAL  OUTPATIENT  PROSPECTIVE  PAYMENT 


ALL  HOSPITALS  

NON-TEFRA  HOSPITALS  

'JRBAN  HOSPS 

LARGE  URBAN  (GT  1  MILL) 

OTHER  URBAN  (LE  1  MILL.) 

RURAL  HOSPS  .- 

BEDS (URBAN) 

0-99  BEDS  

100-199  BEDS  ". 

200-299  BEDS  

300-499  BEDS  ■„. 

500  ^  BEDS  

BEDS  (RURAL) 

0-49  BEDS 

50-99  BEDS  

100-149  BEDS  

150-199  BEDS  

200  *  BEDS        

VOLUME  (URBAN) 

LT  5  000     

5.000-10,999  

11.000-20,999     

21.000-42,999  

GT  42.999  

VOLUME  (RURAL) 

LT  5  000     

5,000-10.999     „. 

11,00(^20,999     

21,000-42.999     , 

GT  42,999  , 

REGION  (URBAN) 

NEW  ENGLAND  


Number  of 
hospitals 


Percent  of 
total  hos- 
pitals 


Number  of 

hospitals 

with  outliers 


Outlier  pay- 
ments as  a 
percent  of 
total  pay- 
ments (per- 
cent) 


,378 
,854 
.383 
,377 
,006  [ 
471  ! 

538 
878 
454 
363 
150 

699 
454 
190 

66 

62 

186 
350 
499 
720 
628 

364 
466 
346 
234 
61  I 

128 


100 
88 

54.4 

31.4 

23 

33  6 

12,2 
20 

10.4 
8,2 

3.4, 

16 

10,4 

4,4 

1.6 

1  4 

4,2 
8 

11.4 
16.4 
14,4 

8,4  ' 

10,6 

8 

5.4 

1.4 


4.144 
3.841 

2.372 

1.371 
1,001 
1,469 

529 
877 
453 
363 

150 

698 
453 
190 
66  I 
62  I 

175 
350 
499 
720 
628 

362 
466 
346 
234 

61 

127 


2.0 
2.0 
2.1 
2.3 
1.8 
1.7 

2.5 
1.8 
1.9 
2.1 
2.6 

2.3 
1.9 
1.4 
1.7 
1.4 

3,2 

3,0 
2.1 
2.0 
2.1 

3-1 
2.2 
1.8 
1.5 
1.5 

1.8 
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Table  16.— Distribution  of  Outlier  Payments  fop  CY  2004  Hospital  Outpat.en'  Prospective  Payment— 

Continued 


Number  of 
hospitals 


Percent  of 
total  hos- 
pitals 


MIDDLE  ATLANTIC    

SOUTH  ATLANTIC     

EAST  NORTH  CENT '." 

EAST  SOUTH  CENT [, 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN  

PACIFIC    

PUERTO  RICO  ft 

REGION  (RURAL) 

NEW  ENGLAND  

MIDDLE  ATLANTIC     ..Z 

SOUTH  ATLANTIC     

EAST  NORTH  CENT .'" 

EAST  SOUTH  CENT '"'" 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN  

PACIFIC  

PUERTO  RICO    [['Z 

TEACHING  STATUS 

NON-TEACHING  

MINOR  

MAJOR      "" 

DSH  PATIENT  iPERCENT) 

0  

GT  0-0  10 ! Z,'[ A 

0 1CM)  16    

0  16-0  23     

0  23-0  35      

GE  0  35 

URBAN  IME  DSH 

IME  &  DSH   : 

IME  NO  DSH 

NO  IME  DSH   

NO  IME  NO  DSH 

RURAL  HOSP   TYPES 

NO  SPECIAL  STATUS 

RRC  i 

SCH'EACH  

MDH  

SCH  AND  RRC      .'.ZZ'Z. 

TYPE  OF  OWNERSHIP 

VOLUNTARY      

PROPRIETARY  

GOVERNMENT  

SPECIALTY  HOSPITALS 

EYE  AND  EAR     

CANCER    

TEFRA  HOSPITALS  (NOT  INCLUDED  ON  OTHER  LINES) 

REHAB   

PSYCH   

LTC  

CHILDREN   


369 
353 
400 
149 
163 
295 
122 
364 
40 

36 

65 

216 

193 

227 

247 

269 

123 

90 

5 

!,805 

761 
288 

10 
897 
837 
787 
744 
579 

965 
1 

.409 
8 

469 
161 
489 
250 
75 

:370 
696 

788 

13 
11 

155 
175 

150 
44 


Number  of 
hospitals 

with  outliers 


8.4 
8 
9.2 
3.4 
3.8 
6.8 
2.8 
8.4 
1 

0.8 
1.4 

5 
4.4 
5.2 
5.6 
6.2 
2.8 

2 
0.2 

64 

17.4 

6.6 

0.2 

20.4 

19.2 

18 

17 

13.2 

22 
0 

32.2 
0.2 

10.8 
3.6 

11.2 
5.8 

1.8 

54.2 

15.8 

18 

0.2 
0.2 

3.6 
4 

3.4 
1 


Outlier  pay- 
ments as  a 
percent  of 
total  pay- 
ments (per- 
cent) 


369 
353 

396 
148 
163 
295 
120 
361 
40 


36 

65 
215 
193 
227 
246 
269 
123 

90 
5 

2,793 
760 
288 

8 
892 
837 
787 
741 
576 

965 

0 

1,400 

7 

467 

161 
489 

250 

2  366 
669 
786 

13 
11 

103 

59 
98 
43 


3.1 
1.9 
1.9 
1.4 
1.6 
2.4 
1.9 
2.0 
0.6 

2.2 
1.6 
1.6 
1.6 
1.2 
1.8 
1.8 
2.8 
2.4 
1.0 

1.8 
1.7 
3.0 

3.5 
1.9 
1.8 
1.7 
2.3 
2.9 

2.3 
0.0 
1.8 
3.5 

1.8 
1.4 
2.1 
2.0 
1.5 

1.9 
2.0 

2.5 

2.7 
3.9 

6.7 
0.5 

2  5 

11.9 


F  Estimated  ImpcK  ts  nf  This  Final  Rule 
on  Beneficiaries 

For  services  for  which  the  beneficiarv 
pays  a  coinsurance  of  20  percent  of  the 
payment  rate,  the  beneficiarv  share  of 
payment  will  increase  for  seA'ices  for 
\^4lich  OPP.S  payments  will  rise  and  will 
decrease  for  services  for  which  OPPS 


payments  will  fall.  For  example,  for  a 
mid-levei  office  visit  (APC  0601),  the 
minimum  unadjusted  co-payment  in 
2003  was  SlO.ll;  under  this  final  rule. 
the  minimum  unadjusted  co-payment 
for  APC  601  will  be  SlO.71  because  the 
OPPS  payment  for  the  service  will 
increase  under  this  final  rule.  For  some 


services  (those  services  for  w'hich  a 
national  unadjusted  co-pav;rif>n;  .iniuun 
is  shown  in  Addendum  B)  the 
beneficiary  co-payment  is  frozen  based 
on  historic  data  and  will  not  change. 
and  will  therefore  present  no  potential 
impact  on  beneficiaries. 
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However,  in  all  cases,  the  statute 
limits  beneficiary  liability  for  co- 
payment  for  a  service  to  the  inpatient 
hospital  deductible  for  the  applicable 
year  This  amount  is  S87fi  for  2004.  In 
general,  the  impact  of  this  final  rule  on 
beneficiaries  will  vary  based  on  the 
ser\i(  e  the  beneficiary  receives  and 


whether  the  co-payment  for  the  service 
is  one  that  is  frozen  under  the  OPPS. 
^In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 


Medicare — Supplementan,'  Medical 
Insurance  Program) 

Dated:  October  27.  2003. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  S- 
Medicaid  Ser\'ices. 

Approved:  October  29.  2003. 

Tommy  G.  Thompson. 

Secrftarw 


Addendum  A,— List  of  Ambulatory  Payment  Cu^ssifications  (APCs)  with  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004 


ARC 


0001 

0002 

0003 

0004 

0005 

0006 

0007 

0008 

0009 

0010 

0011 

0012 

0013 

0015 

0016 

0017 

0018 

0019 

0020 

0021 

0022 

0023 

0024 

0025 

0027 

0028 

0029 

0030 

0032 

0033 

0035 

0036 

0037 

0039 

0040 

0041 

0042 

0043 

0045 

0046 

0047 

0048 

0049 

0050 

0051 

0052 

0053 

0054 

0055 

0056 

0057 

0058 

0060 

0068 

0069 

0070  . 

0071 


Group  title 


Level  I  Photochemottierapy  

Level  I  Fine  Needle  Biopsy  Aspiration 

Bone  Marrow  Biopsy  Aspiration  

Level  I  Needle  Biopsy   Aspiration  Except  Bone  Marrow 
Level  II  Needle  Biopsy  Aspiration  Except  Bone  Marrow 

Level  I  Incision  &  Drainage      ., 

Level  II  Incision  &  Drainage    

Level  ill  Incision  and  Drainage  

Nail  Procedures   

Level  I  Destruction  of  Lesion  

Level  il  Destruction  of  Lesion" 

Level  I  Debndement  &  Destruction 

Level  II  Debridement  &  Destruction  

Level  III  Debridement  &  Destruction  

Level  IV  Debridement  &  Destruction  

Level  VI  Debridement  &  Destruction 

Biopsy  of  SkinPuncture  of  Lesion  

Level  I  Excision,  Biopsy  

Level  II  Excision  Biopsy    

Level  III  Excision   Biopsy  

Level  IV  Excision   Biopsy  

Exploration  Penetrating  Wound  

Level  I  Skir  Repair  

Level  II  Skin  Repair  

Level  IV  Skin  Repair  

Level  I  Breast  Surgery  

Level  II  Breast  Surgery  

Level  III  Breast  Surgery  

irisertion  of  Central  Venous/Arterial  Catheter 

Partial  Hospitalization   

Placement  of  Artenal  or  Central  Venous  Catfieter 

Level  II  Fine  Needle  Biopsy  Aspiration  

Level  III  Needle  Biopsy  Aspiration  Except  Bone  Marrow 

Implantation  of  Neurostimulator 

Level  II  Implantation  of  Neurostimulator  Electrodes 

Level  I  Arthroscopy 

Level  II  Arthroscopy  \     _ 

Closed  Treatment  Fracture  Finger/Toe/Trunk '.. 

Bone  Joint  Manipulation  Under  Anesttiesia 

Open  Percutaneous  Treatment  Fracture  or  Dislocation  

Arthroplasty  witfiout  Prostfiesis 

Arthroplasty  with  Prosthesis 

Level  I  Musculoskeletal  Procedures  Except  Hand  and  Foot 
Level  II  Musculoskeletal  Procedures  Except  Hand  and  Foot 
Level  III  Musculoskeletal  Procedures  Except  Hand  and  Foot 
Level    IV    Musculoskeletal    Procedures    Except    Hand    and 

Foot 
Level  I  Hand  Musculoskeletal  Procedures 

Level  II  Hand  Musculoskeletal  Procedures  !.!!!!!!!!!! 

Level  I  Foot  Musculoskeletal  Procedures 

Level  II  Foot  Musculoskeletal  Procedures 

Bunion  Procedures  

Level  I  Strapping  and  Cast  Application  

Manipulation  Therapy  

CPAP  Initiation  ."!!!!!!!!!!!!1"^' 

Thoracoscopy  

Thoracentesis/Lavage  Procedures  

Level  I  Endoscopy  Upper  Airway  


Status  indi- 
cator 


S 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
P 
"B 
T 
T 
S 
S 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T 

T 

T. 

T. 

T. 

S 

S 

S 

T. 

T. 

T. 


Relative 

'  Payment 

National 

Minimum 

weight 

rate 

unadjusted 

unadjusted 

copayment 

copayment 

0.4237 

$23.12 

$7.09 

$4.62 

08083 

S44.10 
$126.74 

$8  82 

2.3229 

$25  35 

1  5882 

$86,65 

$22.36 

$17,33 

3.2698 

SI  78.40 

$71.59 

$35,68 

1.6527 

S90.17 

$23.26 

$18,03 

1 1  8633 

$647.27 
SI  ,063,02 

$129  45 

194831 

$212  60 

0.6652 

836.29 

$8.34 

$7.26 

0.6480 

$35  36 

$10.08 

$7,07 

2,2217 

S121.22 

$27.88 

$24  24 

0.7694 

$41.98 

$11  18 

$8.40 

1.1272 

$61.50 

$14.20 

$12.30 

1.5968 

$87.12 

$20.35 

$17,42 

2,5724 

$140.35 

$57.31 

$28,07 

16,3697 

$893.15 

S227.84 

$178.63 

0.9178 

$50.08 

$16.04 

$10.02 

3,9493 

$215.48 

$71.87 

$43  10 

7,0842 

$386.52 

$113,25 

$77.30 

14  3594 

$783.46 

$219,48 

$156.69 

18,7932 

$1  025.38 

$354,45 

$205.08 

2.8141 

$153,54 

$40.37 

S30.71 

1  6850 

$91.94 

$33,10 

$18.39 

51912 

$283.24 

$107  00 

$56.65 

15,8990 

$867.47 

$329  72 

$173,49 

17,6584 

$963  46 

$303,74 

S19269 

30.1167 

$1,643  20 

$632.64 

S32864 

37,3083 

$2,035,58 

$763.55 

S407  12 

11  4907 

$626  94 
$286.82 

$125  39 

5,2569 

$57  35 

0.1691 

$9.23 

$2.79 

$1,85 

1.5170 

$82,77 
$539,72 

$16  55 

9.8921 

$237.45 

SI  07  94 

235.1866 

$12,832.02 

$2,566,40 

52.1002 

$2,842.64 

$568  53 

27,3819 

$1,493,98 

S298  80 

43  0808 

$2,350.53 

$804,74 

$470.11 

1  9074 

$104.07 

$20  81 

135889 

$741.42 

$268.47 

$148  28 

32.5581 

$1,776.40 

$535.76 

$355.28 

299582 

$1,634.55 

$537  03 

$326.91 

51  4609 

$2,807.76 

$695.60 

$561.55 

19.6046 

$1.069  65 
$1,356.66 

$213  93 

24.8651 

$271.33 

345144 

31,883.14 

$376  63 

42.7126 

$2,330.44 
$812  04 

$466  09 

14.8831 

$253.49 

$162,41 

242456 

$1,322.86 

$264  57 

18.7205 

$1,021  41 

$355.34 

$204,28 

25.3930 

$1,385.47 

$405.81 

$277,09 

25.5035 

$1,391.50 

$475.91 

$278,30 

1 .0931 

$59.64 

■SI  1  QT 

0.2788 

$15.21 

$3  04 

1  0807 

$58.96 

$29.48 

$11,79 

28.9392 

$1,578.95 

$591.64 

$315.79 

3.0717  ■ 

$167.60 

$33.52 
$9.60 

0.8799  1 

$48.01 

$12.89 
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Addendum  A.— List  of  Ambulatory  Payment  Cu\ssifications  (APCs)  with  S-^atus  Indicators.  Relative 
Weights,  Payment  Rates,  and  Copavment  Amounts  Calendar  Year  2004— Continued 


ARC 


0072 
0073 
0074 
0075 
0076 
0077 
0078 
0079 
0080 
0081 
0082 
0083 
0084 
0085 
0086 
0087 
0088 
0089 

0090 
0091 
0092 
0093 
0094 
0095 
0096 
0097 
0098 
0099 
0100 
0101 
0103 
0104 
0105 
0106 

0107 
0108 

0109 
0110 
0111 
0112 
0113 
0114 
0115 
0116 

0117 
0119 
0120 
0121 
0122 
0123 

0124 
0125 
0130 
0131 
0132 
0140 
0141 
0142 
0143 
0146 
0147 
0148 
0149 
0150 


Group  title 


Level  II  Endoscopy  Upper  Airway  

Level  III  Endoscopy  Upper  Airv»ay   

Level  IV  Endoscopy  Upper  Airway  

Level  V  Endoscopy  Upper  Airway    

Level  I  Endoscopy  Lower  Airway   

Level  I  Pulmonan/  Treatment  

Level  II  Pulmonary  Treatment  

Ventilation  Initiation  and  Management  

Diagnostic  Cardiac  Cathetenzation   

Non-Coronary  Angioplasty  or  Attierectomy  

Coronary  Atherectomy  

Coronary  Angioplasty  and  Percutaneous  Valvuloplasty 

Level  I  Electrophysiologic  Evaluation   

Level  II  Electrophysiologic  Evaluation  

Ablate  Heart  Dysrhythm  Focus 

Cardiac  Electrophysiologic  Recording/Mapping  

Thrombectomy 

Insertion/Replacement  of  Permanent  Pacemaker  and  Elec- 
trodes 

Insertion  Replacement  of  Pacemaker  Pulse  Generator  

Level  II  Vascular  Ligation   

Level  I  Vascular  Ligation  

Vascular  Reconstruction'Fistula  Repair  without  Device 

Level  I  Resuscitation  and  Cardioversion  

Cardiac  Rehabilitation  

Non-Invasive  Vascular  Studies  

Cardiac  and  Ambulatory  Blood  Pressure  Monitoring  

Injection  of  Sclerosing  Solution  

Electrocardiograms  .-. 

Cardiac  Stress  Tests   

Tilt  Table  Evaluation  

Miscellaneous  Vascular  Procedures 

Transcatheter  Placement  of  Intracoronary  Stents  

Revision  Removal  of  Pacemakers.  AICD.  or  Vascular  

Insertion  Replacement.  Repair  of  Pacemaker  andy'or  Elec- 
trodes 

Insertion  of  Cardioverter-Defibrillator 

Insertion  Replacement  Repair  of  Cardioverter-Defibrillafor 
Leads. 

Removal  of  Implanted  Devices  

Transfusion   

Blood  Product  Exchange  

Apheresis  Photopheresis.  and  Plasmapheresis  

Excision  Lymphatic  System  

Thyroid  Lympnadenectomy  Procedures  

Cannula  Access  Device  Procedures 

Chemotherapy  Administration  by  Other  Technique  Except 
Infusion 

Chemotherapy  Administration  by  Infusion  Only  

Implantatioi:  of  Infusion  Pump  

Infusion  Therapy  Except  Chemotherapy  

Level  I  Tube  changes  and  Repositioning  

Level  II  Tube  changes  and  Repositioning  

Bone  Marrow  Harvesting  ano  Bone  Marrow/Stem  Cell 
Transplant 

Revision  of  Implanted  Infusion  Pump  

Refilling  of  Infusion  Pump  

Level  I  Laparoscopy 

Level  II  Laparoscopy .' 

Level  III  Laparoscopy 

Esophageal  Dilation  without  Endoscopy  

Upper  Gl  Procedures  

Small  Intestine  Endoscopy  

Lower  Gl  Endoscopy   

Level  I  Sigmoidoscopy 

Level  II  Sigmoidoscopy  

Level  I  Anal/Rectal  Procedure  

Level  III  Anal/Rectal  Procedure  

Level  IV  Anal/Rectal  Procedure 


Status  indi- 
cator 


Relative 
weight 


T 
T 
T 
T 
T 
S 
S 

s 

T 

T 
T 
T 
S 

T 
T 
T 
T 
T 

T 
T 
T 
T 
S 
S 

s 

X 

T 

s 

X 

s 

T 
T 
T 

T 

T 
T 

t 
S 
S 

s 

T 
T 
T 
S 

S 

T 
T 
T 
T 
S 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


1.7613 

3.4541 

13.9480 

20.3815 

9.2346 

0.2837 

0.7917 

2.1494 

36.0160 

35.0285 

110.2196 

59.2047 

10.5226 

35.4126 

44.9389 

39.8161 

34.6942 

117  1896 

96.8284 

28.8326 

250959 

21.3104 

2.6345 

0.5994 

1.7176 

1 .0635 

1 .0729 

0.3703 

1.5862 

4.4040 

1 1 .6202 

82.6713 

19.1898 

58.9719 

337.1304 
433.2998 

7.4705 
3.6718 
13.1719 
37.5832 
19.9322 
37.5963 
25.6437 
0.7996 

3.0360 

.134.7194 
1.9114 
2.1189 
8.8621 
5.2882 

23.8050 

2.1606 

32.7724 

40.8064 

57  2045 
6.4525 
7.8206 
8.7959 
8.2957 
39826 
7.6808 
3.8320 
17.1425 
22.1919 


Payment 
rate 


National 
unadjusted 
copayment 


$96.10  $26.68 

$188.46  $73.38 

$761.02  3295.70 

$1,112.04  S445  92 

$503.85  $189.82 

$15.48  $7.74 

$43.20  $14.55 

$117.27     

SI. 965.07  $838.92 

51.911.19  

$6,013.69  $1,293.59 

$3,230.27  

$574.12  [  

SI. 932. 15  $426.25 

S2.451.91  $833.33 

32.172.41   

Si  892.95  $655.22 

36  393  98  $1,722.59 


S5. 283.05 

31.573.14 

31.369.26 

SI  162.72 

3143.74 

$32.70 

$93.71 

$58.03 

$58.54 

$20.20 

$86.54 

3240.29 

$634.01 

$4,510.63 

$1,047.01 

$3,217.57 

$18,394.17 
$23,641.27  I 

$407.60 

$200.34 

$718.67 

$2,050.58 

31.087.52 

$2,051.29 

$1,399.15 

$43.63  j 

3165.65 
37,350.43 
$104.29 
3115.61 
$483.53 
$288.53 

31,298.82 

3117.88 

31,788.09 

32,226.44 

S3. 121. 13 

3352.05 

3426,70 

$479.91 

345262 

3217.29 

3419,07 

3209.08 

S935.31 

31.210.81  ' 


$1,651.45 

3348.23 

3505,37 

3277.34 

$48.58 

$16.35 

$46.85 

$23.80 

$14.06 

$41.44 
$105.27 
$223.63 

$370.40 


$3,699.14 

$131.49 

$200.18 
$612.47 

$485.91 
$459,35 

$42,54 


$28.21 

$43,80 
399  16 


Minimum 
unadjusted 
copayment 


3659,53 

31,001,89 

31,239,22 

$107.24 

$143.38 

$152.78 

$186.06 

$64.40 

$63.38 
S29306 

3437.12 


$19.22 

337.69 

3152.20 

3222.41 

$100.77 

$3  10 

38  64 

S23  45 

S393  01 

3382  24 

$1,202  74 

3646  05 

S114  82 

S386  43 

3490  38 

S434  46 

S378.59 

$1,278.80 

$1,056.61 
$314.63 

$273.85 

3232.54 

$28  75 

$6.54 

$18.74 

$11.61 

$11,71 

34.04 

317.31 

348,06 

3126,80 

3902,13 

$209,40 

3643,51 

33,678  83 

34,728,25 

$81  52 
$40,07 
$143,73 
$410,12 
$217.50 
3410.26 
$279.83 
$8.73 

$33,13 
31,470.09 
$20.86 
323  12 
$96.71 
$57.71 

$259.76 

$23.58 

$357.62 

3445.29 

S624  23 

S70  41 

S85.34 

395  98 

390.52 

343  46 

383  81 

341  82 

Si 87  06 

S242.15 


i 
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apc 


0151 

0152 
0153 
0154 
0155 
0156 
0157 
0158 
0159 
0160 

0161 

0162 

0163 

0164 

0165 

0166 

0167 

0168 

0169 

0170 

0180 

0181 

0183 

0184 

0187 

0188 

0189 

0190 

0191 

0192 

0193 

0194 

0195 

0196 

0197 

0198 

0199 

0200 

0201 

0202 

0203 

0204 

0206 

0207 

0208 

0209 

0212   , 

0213 

0214 

0215 

0216 

0218 

0220  , 

0221 

0222 

0223 

0224 

0225 

0226 

0227  . 

0228 

0229 

0230 

0231 


Group  trtle 


Status  indi- 
cator 


Retrograde         Cholangio-Pancreatography     T 


Endoscopic 
(ERCP' 

Percutaneous  Abdominal  and  Biliary  Procedures  

Peritoneal  and  Abdominal  Procedures 

Hernia  Hydrocele  Procedures  

Level  II  AnaLRectal  Procedure     _ i 

Level  II  Urinary  and  Anal  Procedures  [ 

Colorectal  Cancer  Screening   Barium  Enema  ...< 

Colorectal  Cancer  Screening:  Colonoscopy  

Colorectal  Cancer  Screening  Flexible  Sigmoidoscopy 

Level  I  Cystourethroscopy  and  other  Genitourinary  Proce- 
dures, 

Level  II  Cystourethroscopy  and  other  Genitourinary  Proce- 
dures. 

Level  III  Cystourethroscopy  and  other  Genitourtnary  Proce- 
dures 

Level  IV  Cystourethroscopv  and  other  Genitouinary  Proce- 
dures. 

Level  I  Unnary  and  Anal  Procedures    ...^... 

Level  III  Unnary  and  Anal  Procedures  

Level  I  Urethral  Procedures  

Level  ill  Urethral  Procedures  

Level  II  Urethral  Procedures  

Lithotnpsy  

Dialysis    

Circumcision    

Penile  Procedures 

Testes  Epididymis  Procedures  

Prostate  Biopsy 

Miscellaneous  Placement  Repositioning  ... 

Level  II  Female  Reproductive  Proc  

Level  III  Female  Reproductive  Proc  

Level  I  Hysleroscopy    ~... 

Level  I  Female  Reproductive  Proc  

Level  IV  Female  Reproductive  Proc  

Level  V  Female  Reproductive  Proc  

Level  VIII  Female  Reproductive  Proc  

Level  IX  Female  Reproductive  Proc  

Dilation  and  Curettage    

Infertility  Procedures   

Pregnancy  and  Neonatal  Care  Procedures 

Obstetncai  Care  Service  

Level  VII  Female  Reproductive  Proc 

Level  VI  Female  Reproductive  Proc 

Level  X  Female  Reproductive  Proc  

Level  IV  Nerve  Iniections 

Level  !  Nerve  Injections  

Level  II  Nerve  Injections  

Level  III  Uer\/e  Injections  .- 

Laminotomies  and  Laminectomies  

Extended  EEC  Studies  and  Sleep  Studies.  Level  M 

Nervous  System  Injections  

Extended  EEG  Studies  and  Sleep  Studies.  Level  I 

Electroencephalogram    

Level  I  Nerve  and  Muscle  Tests  

Level  III  Nerve  and  Muscle  Tests  ... 

Level  II  Nerve  and  Muscle  Tests  ..., 

Level  I  Nerve  Procedures  

Level  II  Nerve  Procedures  

Implantation  of  Neurological  Device         ^ 

Implantation  or  Revision  of  Pain  Management  Catheter 

Implantation  of  Reservoir/Pump/Shunt 

Level  I  Implementation  of  Neurostimulator  Electrpdes 

Implantation  of  Drug  Infusion  Reservoir  , 

Implantation  of  Drug  Infusion  Device 

Creation  of  Lumbar  Subarachnoid  Shunt 

Transcatherler  Placement  of  Intravascular  Shunlfe 

Level  I  Eye  Tests  &  Treatments 

Level  III  Eye  Tests  &  Treatments 


T 

T 

T 

T 

T 

T 

S 

T 

T, 

T, 

T. 

X 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

T. 

S 

T. 

S 

S 

S 

s 
s 

T. 

T. 

T. 

T. 

T. 

S 

T. 

T. 

T. 

T. 

S 

S 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 

unadjusted 
copayment 


17.9462 

$979.16 

$245.46 

$195.83 

9.1474 

i    S499.09 

$125.28 

$99.82 

20.8723 

$1,138.81 

$410.87 

$227  76 

26.9636 

$1,471.16 

$464  85 

$294.23 

10  0809 

$550.02 

$188  89 

$110.00 

24747 

$135,02 

$40.52 

327  00 

2  5693 
7.4244 
2.7823 

$140.18 
$405.08 
$151.81 

$28  04 

$101  27 

$37  95 

6.8801 

$375.39 

$10506 

$75.08 

16.8407 

$918.85 

$249  36 

$183.77 

21.9098 

33.8805 

1.2021 

$1,195.42 

$1,848.55 

$65.59 

] 

$239  08 

$369  71 

$17.59 

$13.12 

14.6838 
16.7918 

$801  16 
$916.18 

$160  23 

$218.73 

$183.24 

30  0186 

$1,637.84 

$555.84 

$327,57 

30.0147 

$1,637.63 

$405  60 

3327,53 

45.1150 

$2,461.52 

$1.11569 

$492,30 

5.9678 

$325.61 

$65  12 

18.6176 

31,015.79 

$304.87 

$203,16 

29.4217 

$1,605.28 

$621.82 

$321,06 

21.6724 
3.8995 

$1,182.47 
$212.76 

S236  49 

$96.27 

$42,55 

44288 

S241.64 

$90.71 

$48,33 

1.1365 

$6201 

Si  2  40 

1 .4232 

$77.65 

$18.09 

$15.53 

19.6922 

$1,074.43 

$424.28 

$214  89 

0.1853 

$10.11 

$2.93 

$2  02 

2  7121 

$147.97 

$39.11 

$29,59 

15.0453 

$820  89 

$171.13 

$164  18 

18.4286 

$1  005.48 

$397.84 

$201.10 

25.6950 

$1,401,94 

$483.80 

$280.39 

16.1219 

S879.63 

$338.23 

$175.93 

4.8280 
1 .3578 

$263.42 
$74.08 

$52  68 

$32.19 

$1482 

17.2831 

$942.98 

$188  60 

17.9920 

$981.66 

$307  83 

$196  33 

16.8660 

$920.23 

$329  65 

$184.05 

38  9821 

$2,126.90 

$1,042  18 

$42538 

11  5969 

$632.74 

$276.76 

$12655 

2  1711 

$118  46 

$40  13 

$23.69 

5.2875 

$28849 

$75.55 

$57.70 

6.4554 

$352.21 

$123.69 

$70.44 

40.2830 
11.5435 

$2,197.88 
$629.82 

$439  58 

$280  58 

$12596 

2.9739 

$162.26 

$74.67 

$32.45 

2.9055 

$158.53 

$65.74 

$31.71 

2  2176 

$120.99 

$58.12 

$24.20 

0.6457 

$35.23 

$15.76 

$7.05 

2.8535 

$155.69 

$67  98 

$31.14 

1.1404 

$62.22 

$12.44 
$180.66 

16.5554 

$903.28 

24.8875 

$1,357.89 

$463.62 

$271.58 

232.2024 
26.7610 

$12,669.20 
$1,460.11 

$2  533  84 

$292  02 

34.1770 

$1,864.73 

$453.41 

$372.95 

206.0034 

$11,239,75 

$2,247.95 

136  2989 
160  8363 

$7,436.60 
$8,775.39 

$1  487  32 

$1  755  08 

52.2880 

$2,852.89 

$639.03 

$570.58 

61.9895 

$3,382.21 

$771.23  1 

$676.44 

0.7619 

$41.57 

$14.97 

$8.31 

2.1883 

$119.40 

$50.94 

$23.88 
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apc 


0232 
0233 
0234 
0235 
0236 
0237 
0238 
0239 
0240 
0241 
0242 
0243 
0244 
0245 
0246 
0247 
0248 
0249 
0250 
0251 
0252 
0253 
0254 
0256 
0258 
0259 
0260 
0261 

0262 
0263 
0264 
0265 
0266 
0267 
0268 
0269 
0270 
0271 
0272 
0274 
0275 
0276 
0277 
0278 
0279 
0280 
0281 
0282 
0283 
0284 

0285 
0287 
0288 
0289 
0296 
0297 
0299 
0300 
0301 
0302 
0303 
0304 
0305 
0310 
0312 
0313 
0314 


Group  title 


Level  I  Anterior  Segment  Eye  Procedures  

Level  II  Antenor  Segment  Eye  Procedures  

Level  III  Antenor  Segment  Eye  Procedures  

Level  I  Postenor  Segment  Eye  Procedures  

Level  II  Postenor  Segment  Eye  Procedures  

Level  III  Postenor  Segment  Eye  Procedures  

Level  I  Repair  and  Plastic  Eye  Procedures  

Level  II  Repair  and  Plastic  Eye  Procedures  

Level  III  Repair  and  Plastic  Eye  Procedures 

Level  IV  Repair  and  Plastic  Eye  Procedures 

Level  V  Repair  and  Plastic  Eye  Procedures  

Strabismus/Muscle  Procedures 

Corneal  Transplant  

Level  I  Cataract  Procedures  wittiout  lOL  Insert  

Cataract  Procedures  with  lOL  Insert  

Laser  Eye  Procedures  Except  Retinal  

Laser  Retinal  Procedures  

Level  II  Cataract  Procedures  without  lOL  Insert  

Nasal  Cautenzation/Packing  

Level  I  ENT  Procedures  

Level  II  ENT  Procedures  

Level  III  ENT  Procedures  

Level  IV  ENT  Procedures  

Level  V  ENT  Procedures    

Tonsil  and  Adenoid  Procedures  

Level  VI  ENT  Procedures  

Level  I  Plain  Film  Except  Teeth 

Level  II  Plain  Film  Except  Teeth  Including  Bone  Density 

Measurement 

Plain  Film  of  Teeth  

Level  I  Miscellaneous  Radiology  Procedures 

Level  II  Miscellaneous  Radiology  Procedures 

Level  I  Diagnostic  Ultrasound  Except  Vascular  

Level  II  Diagnostic  Ultrasound  Except  Vascular  

Level  III  Diagnostic  Ultrasound  Except  Vascular  

Ultrasound  Guidance  Procedures  

Level  III  Echocardiogram  Except  Transesophageal  

Transesophageal  Echocardiogram  ■; 

Mammography  

Level  I  Fluoroscopy 

Myelography 

Arthrography   

Level  I  Digestive  Radiology  

Level  II  Digestive  Radiology  

Diagnostic  Urography  

Level  II  Angiography  and  Venography  except  Extremity  

Level  III  Angiography  and  Venography  except  Extremity  

Venography  of  Extremity   

Miscellaneous  Computerized  Axial  Tomography  

Computerized  Axial  Tomography  with  Contrast  Matenal  

Magnetic    Resonance   Imaging   and    Magnetic   Resonance 

Angiography  with  Contras 

Myocardial  Positron  Emission  Tomography  (PET) 

Complex  Venography  

Bone  Density:Axial  Skeleton  

Needle  Localization  for  Breast  Biopsy 

Level  I  Therapeutic  Radiologic  Procedures 

Level  II  Therapeutic  Radiologic  P"ocedures 

Miscellaneous  Radiation  Treatment  

Level  I  Radiation  Therapy 

Level  II  Radiation  Therapy 

Level  III  Radiation  Therapy  -„ 

Treatment  Device  Construction  

Level  I  Therapeutic  Radiation  Treatment  Preparation  

Level  II  Therapeutic  Radiation  Treatment  Preparation   

Level  III  Therapeutic  Radiation  Treatment  Preparation  

Radioelement  Applications  

Brachytherapy  

Hyperthermic  Therapies ,. 


Status  Indi- 
cator 


ReJatTve 
weight 


T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
X 
X 

X 
X 
X 

s 
s 
s 
s 
s 
s 
s 

X 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 

X 

s 
s 
s 
s 
s 
s 

X 
X 
X 
X 

s 
s 
s 


Payment 
rate 


Nattor\al 
unadjusted 
copayment 


Minimum 

unadjusted 
copayment 


4.9206 

$268  47 

$103.17 

$53  69 

14.4205 

$786  80 

$266  33 

$157  36 

21.4631 

$1,171.05 

$511,31 

$23421 

5.0749 

$276  89 

$72.04 

$55  38 

186701 

$1.01866 
$1,86481 

$203  73 

34.1784 

$81854 

$372  96 

3.1954 

$174  34 

$58.96 

$34  87 

6.1331 

$334  63 
$952  28 

$66  93 

17.4535 

$31531 

$190  46 

22  1969 

$1,211  09 

S384  47 

$24222 

294294 

$1,605,70 

$597  36 

$321,14 

21.7323 

$1,185.74 

$431  39 

$237.15 

37  6284 

$2,053,04 

$803.26 

$410,61 

12.2973 

$670  95 

$222.22 

$134  19 

22.9755 

SI. 253  57 

$49596 

$250  71 

4  9482 

$269,98 

$104,31 

S54  00 

4.8223 

$263,11 

$95  08 

S52  62 

27.7406 

$1,51355 

$524  67 

S302  71 

1.4697 

$80  19 

$28  07 

S1604 

1.7880 

S97.56 
$351  75 

$19  51 

6.4469 

$113.41 

$7035 

15.2249 

$830  69 

$282  29 

$166,14 

21-8901 

$1,194  35 

$321,35 

S238  87 

35.1548 

SI. 91808 
Si  125  40 

S383  62 

20.6265 

$437.25 

5225,08 

392.8622 

$21.434  95 

$9394.83 

S4,286  99 

0.7802 

$42.57 

$21.28 

$8,51 

1.3176 

$71 .89 

$41.14 

$14  38 

0.7E40 

$9.82 

S8,23 

2.1883 

$119.40 

$43.58 

$2388 

3.0287 

$165.25 

$79.41 

$33  05 

1 .0289 

$56,14 

$28.07 

$11.23 

1.6117 

$87  94 

$43  97 

$17  59 

2.4586 

$134.14 

$65  52 

$26  83 

1.3081 

$71.37 
$176  28 

$14  27 

3.2309 

$87.24 

$35  26 

5  8546 

$319  43 

$146  79 

$6389 

0.6499 

$35  46 

$1680 

$7  09 

1  4166 

$77  29 

$38  36 

$15  46 

3.5931 

$196.04 

$93  63 

$39,21 

3.2775 

$178,82 

$69.09 

$3576 

1.5906 

$86  78 

$41.72 

$1736 

2.4444 

$133.37 

$6047 

$26  67 

2.7012 

$147,38 

$66.07 

$29  48 

10.7073 

S584  20 

$174.57 

$11684 

19.1015 

SI. 042.20 

$353.85 

S208  44 

6.6031 

$360.27 

$115.16 

S7205 

1  6834 

$91  85 

$44.51 

$18  37 

4.6543 

$253  94 

$126.27 

$50  79 

7.1165 

$388.26 

$194.13 

$77  66 

14  1508 

$772.08 

$334  45 

$154  42 

6.4923 

$354.23 

$111.33 

$70  85 

1 .2726 

$69.43 
$190.42 

$13  8Q 

3.4900 

$44.80 

$38  08 

2.8635 

$156.24 

$69.20 

S31  25 

7.7145 

$420.91 

$172.51 

$84  18 

5.7618 

$314.37 

$81.36 

$116,43 

S345.20 

$62  87 

1.4912 

$16  27 

2.1340 

$23  2° 

6  3268 

$130.77 

$69  04 

2  8835 

$157,33 

$66  95 

$31  47 

1.6742 

$91 .35 

$41  52 

$18,27 

3.6767 

$200  60 

S91.38 

$40  12 

137165 

$748  39 

$325.27 

S14968 

36637 

SI  99.90 
$886.51 
$251  20 

$39  98 

16.2481 

$177  30 

4.6041 

$101.77 

$50,24 
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APC 


0320 
0321 
0322 
0323 
0324 
0325 
0330 
0332 

0333 

0335 
0336 

0337 

0339 

0340 

0341 

0342 

0343 

0344 

0345 

0346 

0347 

034a 

0352 

0353 

0355 

0356 

0359 

0360 

0361 

0362 

0363 

C364 

0365 

0367 

0368 

0369 

0370 

0371 

0372 

0373 

0374 

0375 

0376 

0377 

0378 

0379 

0380 

0384 

0385 

0386 

0387 

0388 

0389 

0390 

0391 

0393 

0394 

0395 

0396 

0397 

0398 

0399 

0400 

0401 

0402 


Group  title 


Status  indi- 
cator 


Electroconvulsive  Therapy 

Biofeedback  and  Other  Training  

Bnef  Individual  Psychotherapy  

Extended  Individual  Psychotherapy 

Family  Psychotherapy   

Group  Psychotherapy  

Dental  Procedures  

Computerized  Axial  Tomography  and  Computerized 
Angiography  without  Contras 

Computenzed  Axial  Tomography  and  Computerized  Anglo 
w.o  Contrast  Material 

Magnetic  Resonance  imaging.  Miscellaneous  

Magnetic  Resonance  Imaging  and  Magnetic  Resonance 
Angiography  without  Cont 

MRI  and  Magnetic  Resonance  Angiography  without  Con- 
trast Matenal  followed 

Observation  

Minor  Ancillary  Procedures  

Skin  Tests       

Level  I  Pathology  

Level  II  Pathology  

Level  III  Pathology  

Level  I  Transfusion  Laboratory  Procedures  

Level  II  Transfusion  Laboratory  Procedures   .... 

Level  III  Transfusion  Laboratory  Procedures   ... 

Fertility  Laboratory  Procedures 

Level  I  iniections      

Level  II  Allergy  Injections  , 

Level  III  Immunizations  

Level  IV  Immunizations 

Level  II  Injections  

Level  I  Alimentary  Tests  , 

Level  II  Alimentary  Tests  

Level  III  Otorhinolaryngologic  Function  Tests  .. 

Level  I  Otorhinolaryngologic  Function  Tests  .... 

Level  I  Audiometry    

Level  II  Audiometry  

Level  I  Pulmonan/  Test   .: -. 

Level  II  Pulmonary  Tests  

Level  III  Pulmonary  Tests  

Allergy  TestS   

Level  I  Allergy  Injections  

Therapeutic  Phlebotomy  

Neuropsychoiogicai  Testing  

Monitoring  Psychiatric  Drugs  

Ancillary  Outpatient  Services  When  Patient  Expires 

Level  II  Cardiac  Imaging  

Level  III  Cardiac  Imaging  

Level  II  Pulmonar/  Imaging  

Injection  adenosine  6  MG  ; 

Dipyndamole  injection    

Gl  Procedures  with  Stents 

Level  I  Prosthetic  Urological  Procedures  

Level  II  Prosthetic  Urological  Procedures  

Level  II  Hysteroscopy  

Discography    

Non-imaging  Nuclear  Medicine '.. 

Level  I  Endocnne  Imaging 

Level  II  Endocrine  Imaging      

Red  Cell'Plasma  Studies  ,„ 

Hepatobiliary  Imaging      

Gl  Tract  Imaging  

Bone  Imaging    

Vascular  Imaging    

Level  I  Cardiac  Imaging  

Nuclear  Medicine  Add-on  Imaging   

Hematopoietic  Imaging 

Level  I  Pulmonary  Imaging  

Brain  Imaging    


S 
S 

s 
s 
s 
s 
s 
s 

s 

s 
s 

s 

s 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
K 
K 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
T 

s 
s 
s 

K 

K 

T. 

S 

S 

T. 

S 

S 

S 

S 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 


Relative 
weight 


5.3785 
1.2387 
1 .2802 
1  8689 

2.4473 
1  4865 
0.5745 
3  3936 

5.4241 

6.3499 
6.3897 

9.2075 

3.8356 
0.6314 
0.1365  I 
0.2162  I 
0.4617 
0.6291 
0.2550 
.  0.3866 
0.9610 
0.8194 
0.1230 
0.3982 
0.2749 
0.7698 
0.8000 
1.7313 
3.5510 
2.6984 
0.8641 
0.4459 
1.2132 
0.5887 
0.9319 
2.4984 
0.9185 
0.4105 
0.5607 
2.0899 
1.1252 

4.4510 

6.8830 

5.4852 

0.2078 

0.2525 

20.6602 

67.1530 

116,2382 

28.1480 

1 1 .6347 

1 .6328 

2.7907 

3.1956 

4.4354 

4.3714 

3.9536 

4.1883 

2.2183 

4.5091 

1 .5273 

3.8242 

3.3736 

5.4063 


Payment 
rate 


National 
unadjusted 
copayment 


$293.46 
$67.58 
$69.85 

$101.97 

S133.53 
$81.10 
$31.35 

$18516 

$295.94 

$346.46 
$348  63 

$502.37 

$209.27 

$34.45 

$7.45 

$11.80 

$25.19 

$34.32 

$13.91 

$21.09 

$52.43 

$44.71 

$6.71 

$21.73 

$15.00 

$42.00  I 

$43.65 

$94.46 

S193.75 

$147.23 

$47.15 

$24.33 

$66.19 

$32.12 

$50.85 

$136.32 

$50  11 

$22.40 

$30.59 

$114.03 

S61  39 

$1,150.00 

$242.85 

$375.54 

$299.28 

$11.34 

$13.78 

$1,127.24 

$3,663.93 

$6,342.07 

$1,535.78 

$634.80 

$89.09 

$152.26 

$174.36 

$242.00 

$238.51 

$215.71 

$228.52 

$121.03 

S246.02 

$83.33 

$208.65 

$184.07 

S294.97 


$80.06 
$21.78 


$21  26 
$18.27 


$91.27 

$146  98 

$151  46 
$174.31 

$24077 


$3.03 

S5  88 

$12.55 

$17.16 

$3.10 

$5,32 

$13.20 


$42,45 
$8323 


$17  44 
$9,06 
$18,95 
$15,16 
$25.42 
$44.18 
$11.58 


$10.09 


$121,42 
$187.76 
$149.63 


$244.83 


$655.55 

$303  19 

$44.54 

$76.13 

$87.18 

$121.00 

$119.25 

$107.85 

$114.26 

$6051 

$123.01 

$41.66 

$104.32 

$92.03 

$147.48 


Minimum 
unadjusted 
copayment 


$58.69 
$13.52 
$13.97 
$2039 
$26.71 
$16.22 
$6.27 
$37.03 

$5919 

$69.29 
$69  73 

$100.47 

$41.85 

$6.89 

$1.49 

$2  36 

$504 

$6  86 

$2.78 

$4.22 

$10.49 

$8.94 

$1.34 

$4.35 

$3.00 

$8.40 

S8.73 

$18.89 

$38.75 

$29.45 

$9.43 

$4  87 

$13.24 

$6.42 

$10.17 

$27.26 

$10.02 

$4.48 

$6.12 

$22.81 

$12.28 

$230.00 

$48.57 

$75.11 

$59,86 

$227 

$2,76 

$22545 

$732,79 

$1,268,41 

$307,16 

$126  96 

$17,82 

$30,45 

$34,87 

$48.40 

$47,70 

$43,14 

$45.70 

$24.21 

$49,20 

$16.67 

$41.73 

$36.81 

$58  99 
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APC 


Group  title 


Status  indi- 
cator 


Relative 

/.eigl^t 


Paumpnt  National  Minimum 

rae  unadjusted         unad|usted 

,     copayment         copayment 


0403 

0404 

0405 

0406 

0407 

0409 

0410 

0411 

0412 

0413 

0415  . 

0600 

0601  , 

0602  . 
0610 
0611 
0612 
0620 
0648 
0651 
0652 
0653 
0654 

0655  . 

0656 

0657 

0658 

0659 

0660 

0661 

0662 

0664 

0665 

0668 

0669 

0670 

0671 

0672 

0673 

0674 

0675 

0676 

0677 

0678 

0679 

0680 

0681 

0682 

0683 

0685 

0686 

0687 

0688 

0689 
0690 

0691 
0692 
0693 
0694 
0695 
0697 
0698 
0699 
0700 


CSF  Imaging  

Renal  and  Genitourinary  Studies  Level  I  

Renal  and  Genitounnary  Studies  Level  II 

Tumor/Infection  Imaging  : 

Radionuclide  Therapy  

Red  Blood  Cell  Tests 

Mammogram  Add  On   

Respiratory  Procedurss  

IMRT  Treatment  Delivery 

IMRT  Treatment  Plan   

Level  II  Endoscopy  Lower  Airway  

Low  Level  Clinic  Visits  

Mid  Level  Clinic  Visits  

High  Level  Clinic  Visits .'. 

Low  Level  Emergency  Visits 

Mid  Level  Emergency  Visits  

High  Level  Emergency  Visits  

Critical  Care  

Breast  Reconstruction  with  Prosthesis  

Complex  Interstitial  Radiation  Source  Application 

Insertion  of  Intraperitoneal  Catheters  

Vascular  Reconstruction,  Fistula  Repair  with  Device  

Insertion/Replacement  of  a  permanent  dual  chamber  pace- 
maker 

Insertion/Replacement  Conversion  of  a  permanent  dual 
chamber  pacemaker 

Transcatheter  Placement  of  Intracoronary  Drug-Eluting 
Stents 

Placement  of  Tissue  Clips  

Percutaneous  Breast  Biopsies 

Hyperbaric  Oxygen  

Level  II  Otorhinolaryngologic  Function  Tests  

Level  IV  Pathology  

CT  Angiography     

Proton  Beam  Radiation  Therapy 

Bone  Density :AppendicularSkeletor    

Level  I  Angiography  ana  Venography  except  Extremity  

Digital  Mammography  

Intravenous  and  Intracardiac  Ultrasound  

Level  II  Echocardiogram  Except  Transesophageal  

Level  IV  Posterior  Segment  Procedures    

Level  IV  Anterior  Segment  Eye  Procedures 

Prostate  Cryoablation   

Prostatic  Thermotherapy „ 

Level  II  Transcatheter  Thrombolysis  

Level  I  Transcatheter  Thrombolysis  

External  Counterpulsation    

Level  II  Resuscitaiion  and  Cardioversion  

Insertion  of  Patient  Activated  Event  Recorders 

Knee  Arthroplasty   

Level  V  Debridement  &  Destruction  

Level  II  Photochemotherapy  

Level  III  Needle  Biopsy  Aspiration  Except  Bone  Marrow 

Level  III  Skin  Repair  

Revision/Removal  of  Neurostimulator  Electrodes  

Revision/Removal  of  Neurostimulator  Pulse  Generator  Re- 
ceiver, 

Electronic  Analysis  of  Cardioverter-defibrillators  

Electronic  Analysis  of  Pacemakers  ana  other  Cardiac  De- 
vices 

Electronic  Analysis  of  Programmable  Shunts  Pumps   

Electronic  Analysis  of  Neurostimulator  Pulse  Generators 

Level  II  Breast  Reconstruction 

Mohs  Surgery    

Level  VII  Det)ridement  &  Destruction  

Level  I  Echocardiogram  Except  Transesophageal  

Level  II  Eye  Tests  &  Treatments  

Level  IV  Eye  Tests  &  Treatments 

Antepartum  Manipulation  


S 

T. 

S 

X 

X 

S 

S 

s 
s 
s 
s 
s 

T. 

T. 

T. 

T; 

T. 

T. 

T. 

S 

S 

T. 

T. 

S 

T. 

T. 

T. 

T. 

S 
S 

S 
S 

T. 

T. 

T 

S 

S 

T, 

T 


3.8402 
3.7303 

43432 

4  3955 
3.5841 
0,1390 
0,1523 
0  4367 

5  3904 

7  4469 
20  7348 

0  9278 
0  9816 
1.5041  ; 
1.3691  I 
2  3967 
4  1476 

8  9992 
54  0165 
10-2314 
27  0364 
30  0334 

112.6957 

142.7039 
103.4907 


S209 

S203 

82  36 

S239 

$195, 

$7 

S8 

$23 

S294 

$406 

Si  121 

S50 

S53 

$82. 

$74 

$130 

$226 

$491 

$2  947 

$558 
$1  475 
$1  638 
S6  148 


53 

53 
97 
82 
55 
56 
31 
83 

31 

31  I 

62  > 

56 

.07  j 

.70  I 

77 

30 

01 

19 

24 

13 

65 

79 


$104.76 

$101.76 

$118  48 

$119  91 

$97,77 

S2.32 


$459.92 


$19.57 
$36.16 

$54.12 
$142.30 


"86  07 


$5,646.56 


$41.91 
$40.71 
$47  39 

$47  96  W< 

$39  11 

$1.52 

$1.66 

$4.77 

$58  82 

$61  26 

$226  26 

$10,12 

$10,71 

$1641 

$14  94 

$25  15 

S45  26 

S96  20 

S589  44 

S'"'  65 

$29503 

$327  73 

$1.229  76 

$1  557  21 

-     $1,129.31 


1.5102 

$82.40 
$304  34 
$164,93 

$94  68 

Sic  48 

5.5779 

$60  87 

3.0228 

$32  99 

1,7353 

$30.66 

Si 8  94 

3.2576 

Si"  74 

$88.87 

$3555 

5.8775 

S320  68 

$156.47 

$64  14 

97295 

$530  85 

$106  17 

0  7257 

$39,59 
$560  12 

$7  92 

10.2660 

$237.76 

$11202 

0.9009 

$49  15 

$9  83 

27  4483 

$1,497  61 

$542  37 

S299  52 

1  6384 

$89  39 

S44  69 

$17  88 

38  9476 

$2.125  02 

$988  43 

$42500 

26  8390 

$1,464  36 

$649  56 

$292.87 

119  9733 

$6,545,86 
$2,692  32 

Si  309  17 

49  3452 

$538  46 

2.7315 

$149,03 

$40.30 

$2981 

2  1805 

$118,97 

$23  79 

2  0659 

$112,72 
$299,47 

S22  54 

5  4887 

$95.30 

$59  89 

62  8252 

$3,427.81 
$5,355  78 

$685  56 

98,1613 

$2,131.36 

$1,071  16 

8  0790 

$440  80 

$174,57 

S88  16 

1,5489 

$84  51 

$30  42 

$1690 

4.8100 

$262  44 

$115,47 

$52  49 

7.9247 

$432  38 

$198.89 

S86  48 

20.4416 

$1,1-531 

$513  05 

$223  06 

46  7347 

$2,549  89 

$1,249.45 

$509  98 

0  5533 

$30  19 

S6  04 

0.4074 

$22.23 

$10.63 

$4  45 

2  8066 

$153  13 

$76.56 

$30  63 

1  1057 

$60,33 

$30  16 

$12  07 

39.01  r 

$2  128  48 

$798  17 

$425  70 

2.9752 

$162,33 

$64  93 

$32  47 

19  1849 

$1,046,75 

S266  59 

$209  35 

1  4415 

$78  65 

$39  32 

$15  73 

09599 

S52  37 

$18  72 

$1047 

2.2303 

$121  69 

$47  46 

$24  34 

2  4306 

$132,62 

$37.13 

$26  52 
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ARC 


0701 

0702 

0704 

0705 

0726 

0728 

0730 

0731 

0732 

0733 

0734 

0763 

0764 

0765 

0800  . 

0802  . 

0807  . 

0809  . 

0810  . 

0811  . 
0813 
0814 
0815 
0816 
0817  . 
0819 
0820 
0821 
0823 
0824 
0827 
0828 
0830 
0831  ., 
0832 
0834 
0836 
0838 
0840  . 
0842 
0844  . 
0847  . 
0849 

0850  . 

0851  , 
0852 

0855  .. 

0856  .. 

0857  . 
0858 
0860 
0861  . 
0862 
0863 

0864  . 

0865  ... 
0884  .  . 
0888  .. 

0890  .. 

0891  . 

0900  .. 

0901  ... 

0902  ... 

0903  ... 

0905  ... 

0906  ... 

0907  .. 

0909  ... 

0910  ... 


Group  title 


I 


SR  89  chlonde.  per  mCi  

SM  153  lexidronam.  50  mCi  

IN  1 1 1  Safumomab  pendetide  per  dose 
Technetium  TC99M  tetrofosmm 

Dexrazoxane  hcl  injection.  250  mg  

Filgrastim  300  meg  injection 

Pamidronate  disodium  .  30  mg 

Sargramostim  injection 

Mesne  injection  200  mg 

Non  esrd  epoetin  alpha  inj.  1000  u 

Injection,  dartaepoetin  alfa  (for  non-ESRD).  per imcg 

Dolasetron  mesylate  oral  ,.. 

Granisetron  HCI  injection  ......!C 

Granisetron  HCI  1  mg  oral  


Leuprolide  acetate.  3.75  mg  

Etoposide  oral  50  mg  

I  Aldesleukin/single  use  vial  

Beg  live  intravesical  vac  

Goserelin  acetate  implant  3.6  mg 

Carboplatm  injection  50  mg  

Cisplatin  10  mg  injection  

Asparaginase  injection  

Cyclophosphamide  100  MG  inj 

Cyclophosphamide  lyophilized 

Cytarabine  hcl  100  MG  inj  [ 

Dacarbazine  100  mg  inj 

Daunorubicin  10  mg   '.^^ 

Daunorubtcin  citrate  liposom  10  mg  

Docetaxel,  20  mg  '" 

Etoposide  10  MG  inj  !!!!!!!!.".. 

Floxuridine  injection  500  mg 

Gemcitabine  HCL  200  mg  "!!."!."!!! 

Innotecan  injection  20  mg 

Ifosfomide  injection  1  gm  

Idarubicin  hcl  injection  5  mg  [ 

Interferon  alfa-2a  inj  ' ' 

Interferon  alfa-2b  inj  recombinant,  1  million 

Interferon  gamma  1-b  inj,  3  million  u 

Melphalan  hydrochi  50  mg 

Fludarabine  phosphate  inj  50  mg  

Pentostatin  injection.  10  mg  ."' 

Doxorubic  hcl  10  MG  vl  chemo  ......^, 

Rituximab.  100  mg  ."."!.".."!! 

Streptozocin  injection.  1  gm 

Thiotepa  injection  [ 

Topotecan,  4  mg  [_["]" 

Vinorelbine  tartrate,  10  mg 

Porfimer  sodium,  75  mg  [. 

Bleomycin  sulfate  injection  15  u  ..." 

Cladriblne,  Img 

PItcamycin  (mithramycin)  inj  1" 

Leuprolide  acetate  injection  1  mg 

Mitomycin  5  mg  tnj  '." 

Paclitaxel  injection,  30  mg  "'"''"'". 

Mitoxantrone  hcl,  5  mg  '"."'""!.. 

Interferon  alfa-n3  inj,  human  leukocyte  derived,  2 

Rho  d  immune  globulin  inj.  1  dose  pkg  

Cyclosponne  oral  100  mg  

Lymphocyte  immune  globulin  250  mg 

Tacrolimus  oral  per  1  mg  

Alglucerase  injection,  per  10  u 
Alpha  1  proteinase  inMtJitor,  10  mg  ... 
Botulinum  toxin  a,  per  unit 

Cytomegatovirus  imm  IV/vial  

Immune  globulin,  1  g 

RSV-ivig,  50  mg  '..""."."^"Z.". 

GancJdovir  sodium  injection 
Interferon  beta- la,  33  meg 


Status  indi- 
cator 


intefferon  beta-lb  /0.25  mg  ]'"[  "" -   |^ 


K 
K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  ., 

K  .. 

K  ., 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 

K  ... 


Relative 
weight 


7.3835 
16.0268 
2.2811 
1.0642 
2.0616 
2.2631 
3.1949 
0.2991 
0.521 1 
0.1802 

6.7514 
0.1044 
0.6322 
3.3525 
0.5016 

1.9015 
5.2265 

1.5849 

0  3985 

0.2957 

0.0868 

0.0825 

00930 

0.0974 

1.3557 

2.9976 

4.0499 

0.0836 

2.0928 

1 .4742  I 

1.8428  I 

1.9435 

3.2663 

0.3777 

0.2003 

4.6719 
3.7708 
17.7045 
0.1212 
5.6158 
1.1948 
1.0984 
7.9435 
1  1874 
29.2205 
2.9427 
0.6931 
0.2826 
0.7991 
0.9719 
2.0553 
3.1832 
1  4598 
0  1863 
0.0470 
2.3439 
0.0246 


0.0588 
53368 
0.8057 
0.8910 
0.5918 
3.3868 
1.8421 


Payment 
rate 


$402.85 
$874.44 
$124.46 
$58.06 
$112.48 
$123.48 
$174.32 
$16.32 
$28.43 
$9.83 
$3.24 
$41.00 
$5.70 
$34.49 
$182.92 
$27.37 
$680.35 
$103.75 
$285.16 
$86.47 
$21.74 
$16.13 
$4.74 
$4.50 
$5.07 
$5.31 
$73.97 
$163.55 
$220.97 
$4.56 
$114.19 
$80.43 
$100.55 
$106.04 
$178.21 
$20.61 
$10.93 
$180.15 
$254.90 
$205.74 
$965.98 
$6.61 
$306.40 
$65.19 
$59.93 
$433.41 
$64.79 
$1,594.30 
$160.56 
$37.82 
$15.42 
$43.60 
$53.03 
$112.14 
$173.68 
$79.65 
$10.16 
$2.56 
$127.89 
$1.34 
$37.13 
$3.43 
$3.21 
$291.18 
$43.96 
$48.61 
$32.29 
$184.79 
$100.51 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$80.57 
$174.89 
$24.89 
$11.61 
$22.50 
$24.70 
$34.86 
$3.26 
$5.69 
$1.97 
$0.65 
$8.20 
$1.14 
$6.90 
$36.58 
$547 
$136.07 
$20.75 
$57.03 
$17.29 
$4.35 
$3.23 
$0.95 
$0.90 
$1.01 
$1.06 
$14.79 
$32,71 
$44.19 
$0.91 
$22.84 
$16.09 
$20.11 
$21.21 
$35.64 
$4.12 
$2.19 
$36.03 
$50.98 
$41.15 
$193.20 
$1.32 
$61 .28 
$13.04 
$1 1 .99 
$86  68 
$12.96 
$318.86 
$32.11 
$7.56 
$3.08 
$8.72 
$10.61 
$22.43 
$34.74 
$15.93 
$2.03 
$0.51 
$25.58 
$0.27 
$7.43 
$0  69 
$0.64 
$58.24 
$8.79 
$9.72 
$6.46 
$36.96 
$20.10 
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Addendum  A. — List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators.  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004 — Continued 


arc 


Group  title 


Status  indi- 
cator 


Relative 
weight 


D^.»,^^r■«     I      National 
r^  unadjusted 

copayment 

1 


Minknum 

unadjusted 

copayment 


0911    ....     Streptokinase  per  250.000  iu 

0913  Ganciclovir  long  act  implant 

0916  Imiglucerase  in)ection;unit 

0917  Adenosine  iniedion  

0925  ....     Factor  viii  per  lu  

0926  ....     Factor  VIII  (porcine)  per  iu 

0927  ....     Factor  vin  recombinant  per  iu  

0928  ....     Factor  Ix  complex  per  lu    

0929....     Anti-inhibitor  per  IU     

0931  ....     Factor  IX  non-recombinant.  per  lu  

0932  ....     Factor  IX  recombinant,  per  lu  

0949  ....  Plasma.  Pooled  Multiple  Donor.  Solvent/Detergent  T 

0950  ....     Blood  (Whole)  For  Transfusion  

0952  ....     Cryoprecipitate  

0954  ....     RBC  leukocytes  reduced  

0955  ....     Plasma.  Fresh  Frozen   

0956  ....     Plasma  Protein  Fraction  

0957  ....     Platelet  Concentrate  

0958  ....     Platelet  Rich  Plasma 

0959  ....     Red  Blood  Cells  

0960  ....     Washed  Red  Blood  Cells 

0961  .,,,     Infusion,  Albumin  (Human)  5%.  50  ml 

0963  ...     Albumin  (human).  5°o   250  ml  

0964  ...     Albumin  (humani,  25°o,  20  ml  

0965  ....     Albumin  (human).  25°o,  50ml  

0966  ....     Plasmaprotein  tract. 5°o  250ml  

1009  ....     Cryoprecip  reduced  plasma  

1010  ....     Blood.  L'R.  CMV-neg         

1011  ....     Platelets.  HLA-m,  LR.  unit  

1013  ....     Platelet  concenlrate,  L'R.  unit  

1016  ....     Blood.  LR,  froz deglycerol/washed  , 

1017  ....     Platelets,  aph/pher,  LR.  CMV-neg.  unit 

1018  ...      Blood.  LR   irradiated  , 

1019  ...     Platelets,  aph  pher.  LR.  irradiated,  unit  , 

1020  .       Pit.  pher. L'R. CMV.irrad    , 

1021  ....     RBC,  frzdeg/wsh   LR   irrad  

1022  ....     RBC,  UR.  CMV  neg,  irrad  

1045  ..       lobenguane  sulfate  1-1 31  per  0.5  mCi  

1064  ....     1-131  sodium  iodide  capsule  , 

1065  ...     1-131  sodium  lodiae  solution  , 

1079  ...      CO  57/58  per  0  5  uCi   -. 

1080  ...     1-131  tositun-.omab   dx  

1081  ....     1-131  tositumomab.  tx  

1084  ....     Denileukin  diftitox.  300  MCG     

1086  ....     Temozolomide.oral  5  mg  

1089  ....     Cyanocobalamin  cobalt  co57 

1091  ....     IN  1 1 1  Oxyquinoline.  per  .5  mCi  

1092  ....     IN  111  Pentetate.  per  0  5  mCi  

1095  ....     Technetium  TC  99M  Depreotide  

1096  ....     TC  99M  Exametazine,  per  oose  

1122    .       TC  99M  arcitumomab.  per  vial  

1166  ...     Cytarabine  liposome  

1167  ...     Epirubicin  hcl.  2  mg  

1178  ....     Busulfan  IV.  6  mg  

1200  ....     TC  99M  Sodium  Glucoheptonat  

1201  ....     TC  99M  SUCCIMER    PER  Vial  

1203  ...      Verteporfin  for  injectior^     

1207    .       Octreotide  injection,  depot  

1305  ...      Aphgraf  

1409    .       Factor  viia  recomibinant,  per  i  ,2  mg  

1501  ...     Nev\  Technology— Levell  (S0-S50)   

1502  ....     New  Technology— Levelll  (S50-S1 00)   

1503  ...     New  Technology— Level  III  i Si 00-S200)  

1504  New  Technology— Level  IV  (S200-$300)  

1505  ...     New  Technology— Level  V  iS30O-S'l00)  

1506  ..       New  Technology— Level  VI  (S40Q-S500)  

1507  .  ,      New  Technology— Level  VII  (S500-$600)  

1508  ,,      New  Technology— Level  VIII  (S600-S700)  

1509  .        New  Technology— Level  IX  (S700-S800)  


K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

8 

S 

S 

S 

8 

8 

8 

8 

8 


1.5733 
1.5861 

1  0393 


02802 
1.0901 
0.3741 
0.8869 


3.0392 

0  1004 
01189 
1 .2556 


0.0690 

1.0460 
4.1151 
3.9855 
0.6940 
3.8609 
98014 
5.1134 
0.3744 
5.4930 
05550 
1  4706 

164439 
1 .2049 

150691 


$85.84 
$86.54 
$3.71 
S56.71 
$0.51 
$1.52 
$1.01 
$0-51 
$1.01 
$0.51 
$1.01 
$124.31 
$87.93 
$29.31 
$119.26 
$95.00 
$92.98 
$41.44 
$53.56 
$86.41 
$160.69 
$15.29 
$59.48 
$20.41 
$48.39 
$464.90 
$37.39 
$121.78 
$499.77 
$49.52 
$301.68 
$393.15 
$132.40 
$406.28 
$495.22 
$336.04 
$201.12 
$165.82 
$5.48 
$6.49 
$68.51 
$2,260.00 
$19,565.00 
$1,232-88 
$3.76 
$57.07 
$224.52 
$21745 
$37.87 
$210.65 
$534  77 
$278.99 
$20.43 
$299.70 
$30.28 
$80.24 
$897.20 
S65.74 
S822.19 
SV083,93 
S25,00 
$75.00 
$150.00 
$250.00 
$350.00 
$450.00 
$550.00 
$650.00 
$750.00 


$17.17 

$17.31 

$0.74 

$11.34 

$0  10 

$0  30 

$0.20 

$0.10 

$0.20 

$010 

SO  20 

524  86 

S'"  59 

S£  8€. 

S23B5 

S-90C 

S16  5C 

58  29 
$10  71 
Si  7  28 
S32  14 

53  06 
Sn  90 

$4  08 

59  68 
S92  98 

S7  4.8 
S24  36 
S99  95 

S9  9C' 
S6G  34 
S~e63 
S2e  4€ 
S6  ■  26 
$99  0^ 
$67,21 
$40.22 
$3316 

$1.10 

$1.30 

$13.70 

$452.00 

$3,913.00 

S246  58 

SO  75 
$11  41 
$44  90 
$43  49 

$7.57 

$42.13 

$106.95 

$55.80 

54  09 
$59,94 

$6.06 

$16.05 

$179.44 

$13.15 

$164.44 

$216.79 

$5.00 

$15.00 

$30  00 

$50  00 

$7000 

$90.00 

$110.00 

$130.00 

S15C00 
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APC 


Group  title 


1510  ... 

1511  .. 

1512  . 
1513 

1514  ... 

1515  . 

1516  . 

1517  ... 

1518  .. 

1519  . 
1520 
1521  . 
1522 
1523 
1524 

1525  ... 

1526  .... 

1527  .... 

1528  .... 

1529  . ... 

1530  .... 

1531  .... 

1532  .... 

1533  .... 

1534  .... 

1535  .... 

1536  .... 

1537  .... 

1538  .... 

1539  .... 

1540  .. 

1541  .... 

1542  .... 

1543  .... 

1544  ... 

1545  ... 
1546 

1547  .... 

1548  .... 

1549  . ... 

1550  .. 

1551  .. 
1552 
1553 
1554 
1555 

1556  . 

1557  . 
1558 
1559 
1560  ... 
1561 

1562  . 

1563  .  . 
1564 
1565 

1566  . 

1567  . 

1568  . 
1569 

1570  ... 

1571  . 

1572  ... 

1573  .... 

1574  ... 
1600  ... 

1603  . 

1604  .... 

1605  .... 


New  Technotogy— Level  X  ($800-$900)  i. 

New  Technology— Level  XI  ($900-$1000)  j. 

New  Technology— Level  XII  ($1000-$1100)  ....i. 

New  Technology— Level  XIII  ($1100-$1200)  ...*. 

New  Technology-Level  XIV  ($1200-  $1300)   ..... 

New  Technology— Level  XV  ($1300-$1400)  ...I 

New  Technology— Level  XVI  ($1400-$1500)  ..„, 

New  Technology— Level  XVII  ($1500-$1600)    .... 

New  Technology— Level  XVIII  {$1600-$1700)  .... 

New  Technology— Level  IXX  ($1700-$1800)  

New  Technology— Level  XX  ($1800$  1900)  ....i. 

New  Technology— Level  XXI  ($1900-$2000)  ...I. 

New  Technology— Level  XXII  ($2000-$2500)  

New  Technology— Level  XXIII  ($2500-$3000)  .... 

New  Technology— Level  XIV  ($3000-$3500)  ....;. 
,  New  Technology— Level  XXV  ($3500-$4000)  ...*. 

New  Technology— Level  XXVI  ($4000-$4500)  .... 

New  Technology— Level  XXVII  ($4500-$5000)  ... 
j  New  Technology— Level  XXVIII  ($5000-$5500)  .. 
1  New  Technology— Level  XXIX  ($5500-$6000)  ... 
:  New  Technology— Level  XXX  ($6000-$6500)  .... 
[  New  Technology— Level  XXXI  ($6500-$7000)  .... 
I  New  Technology— Level  XXXII  ($7000-$7500)  ... 

New  Technology— Level  XXXIII  ($7500-$8000)  „ 
:  New  Technology— Level  XXXIV  ($8000-$8500) 
j  New  Technology— Level  XXXV  ($8500-59000)   .. 

New  Technology— Level  XXXVI  ($9000-39500) 

New  Technology— Level  XXXVII  ($9500-$10000 

,  New  Technology— Level  I  ($0-$50)  

I  New  Technology— Level  II  ($50-$100) 

New  Technology— Level  III  ($100-$200) 
New  Technology— Level  IV  ($200-$300)  ....... 

j  New  Technology— Level  V  ($300-$400)  

I  New  Technology— Level  VI  ($400-$500)  

New  Technology— Level  VII  ($500-3600)  ...;.. 

New  Technology— Level  VIII  ($600-5700)  

New  Technology— Level  IX  ($700-$800)  

New  Technology— Level  X  ($800-$900)  

New  Technology— Level  Xi  ($900-$1000)  

New  Technology— Level  XII  ($1000-51100)  .. 
New  Technology— Level  XIII  ($1100-$1200)  . 
New  Technology-Level  XIV  (51200-  51300) 
New  Technology— Level  XV  (51 300-51400) 
New  Technology— Level  XVI  (51400-51500) 
New  Technology— Level  XVII  (51500-51600)  , 
New  Technology— Level  XVIII  (51600-51700) 
New  Technology— Level  XIX  ($1700-51800) 
New  Technology— Level  XX  ($18OO-$190O) 
New  Technology— Level  XXI  (51900-52000) 
New  Technology— Level  XXII  (52000-52500) 
New  Technology— Level  XXIII  (52500-$30O0) 
New  Technology— Level  XXIV  (53000-S3500) 
New  Technology— Level  XXV  ($3500-$4000)  . 
New  Technology— Level  XXVI  ($4000-54500) 
New  Technology— Level  XXVII  ($4500-55000)  ..I 
New  Technology— Level  XXVIII  ($5000-55500)  ., 
New  Technology— Level  XXIX  ($5500-56000)  .... 
New  Technology— Level  XXX  (56000-56500)  ....I 
New  Technology— Level  XXXI  (56500-57000)  ...J 
New  Technology— Level  XXXII  (57000-57500)  ..... 
New  Technology— Level  XXXIII  (57500-58000)  .." 
New  Technology— Level  XXXIV  ($8000-$8500)  ... 
New  Technology— Level  XXXV  ($8500-$9000)  ., 
New  Technology— Level  XXXVI  (59000-59500)  ... 
New  Technology— Level  XXXVII  ($9500-510000) 

Technetium  TO  99m  sestamibi  

Thallous  chlonde  TL  201/mci 

IN  111  capromab  pendetide.  per  dose  

Abciximab  injection.  10  mg  - ' 


Status  indi- 
cator 


8 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 

8 

8 

8 

8 

8 

S 

S 

8 

€ 

S 

8 

8 

S  , 

8  . 

8  . 

8  . 

8  . 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T.. 

T... 

T  ... 

T  ... 

T ... 

T  ... 

J  ... 

T  ... 

-T  ... 

J  ... 

T  ... 

7  ... 

J  ... 

7  ... 

T  ... 

J ... 

T  ... 

J  ... 

T  ... 

K  .. 

K  .. 

K  .. 

K  .. 


Relative 
weight 


1.1782 

0.3645 

12.6045 

5.3048 


Payment 
rate 


$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1,350.00 
$1 ,450.00 
$1,550.00 
$1 ,650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$2,250.00 
$2,750.00 
$3,250.00 
$3,750.00 
$4,250.00 
$4,750.00 
$5,250.00 
$5,750.00 
$6,250.00 
$6,750.00 
$7,250.00 
$7,750.00 
$8,250.00 
$8,750.00 
$9,250.00 
$9,750.00 
$25.00 
$75.00 
$150.00 
$250.00 
$350.00 
$450.00 
$550.00 
$650.00 
$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
51.250.00 
$1,350.00 
$1,450.00 
$1,550.00 
$1,650.00 
51.750.00 
$1,850.00 
$1,950.00 
$2,250.00 
$2,750.00 
$3,250.00 
$3,750.00 
$4,250.00 
$4,750.00 
$5,250.00 
$5,750.00 
$6,250.00 
$6,750.00 
$7,250.00 
$7,750.00 
$8,250.00 
$8,750.00 
$9,250.00 
$9,750.00 
$64.28 
$19.89 
$687.71 
$289.44 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


:i:::: 


$170.00 
$190.00 
$210.00 
$230  00 
$250.00 
$270.00 
$290.00 
$310.00 
$330.00 
$350.00 
$370.00 
$390.00 
$450.00 
$550.00 
$650.00 
$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1,350.00 
$1 ,450.00 
$1,550.00 
$1 .650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$5.00 
$15.00 
$30.00 
$50.00 
$70.00 
$90.00 
$110.00 
$130.00 
$150.00 
$170.00 
$190.00 
$210.00 
$230.00 
$250.00 
$270.00 
$290.00 
$310.00 
$330.00 
$350.00 
$370.00 
$390.00 
$450.00 
$550.00 
$650.00 
$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1,350.00 
$1,450.00 
$1,550.00 
$1,650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$12.86 
$3.98 
$137.54 
$57.89 
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Addendum  A. — List  of  Ambulatory  Payment  Classifications  (APCs)  with  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004— Continued 


APC 


Group  title 


Status  indi- 
cator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


1606  ....     An,strep!ase   30  u  

1607  ....     Eptifibatide  injection,  5mg  

1608  ....     Etanercept  injection  

1609  ...      Rho(D)  immune  globulin  h,  sd,  100  iu 

1611  ...     Hyian  G-F  20  injection.  16  mg  

1612  ....     Daclizumab.  parenteral.  25  mg 

1613  ....  '  Trastuzumab,  10  mg  

1614  ....     Valrubicin.  200  mg  " 

1615  ....     Basiliximab.  20  mg 

1618  Vonwillebrandfactrcmplx.  per  Iu  

1619  ....     Gallium  ga  67  

1620  ....  I  Technetium  tc99n  bicisate  , 

1622  ....  I  Technetium  1c99m  mertiatide  .-^ 

1624  ....  :  Sodium  phosphate  p32  

1625  ....  I  Indium  1 1 1 -in  pentetreotide  

1628  ....  ■  Chromic  phosphate  p32    

1716  ....     Brachytx  source.  Gold  198  

1718  ....     Brachytx  source.  Iodine  125  

1719  ....     Brachytx  source, Non-HDR  lr-192  

1720  ....     Brachytx  source.  Palladium  103  

1775  ....'  FDG,  per  dose  (4-40  mCiml)        

1783  ....  j  Ocular  implant,  aqueous  drain  device  

1814  ....     Retinal  Tamp,  silicone  oil  

1818  ....  I  Integrateo  keratoprosthesis  

1819  ....  I  Tissue  localization-excision  dev  

1884  ....     Embolization  Protect  syst    

1888  ....     Catheter,  ablation  non-cardiac,  endovascular  (implantable) 

1900  ....     Lead  coronary  venous  

2614  ....     Probe,  percutaneous  lumbar  disc  

2616  ....     Brachytx  source.  Yttrium-90   

2632  Brachytx  sol.  1-125,  per  mCi  ; 

2633  ....  I  Brachytx  source,  Cesium-131  

7000  ....  I  Amifostine,  500  mg  , 

7007  ....  I  Inj  milnnone  lactate,  per  5  mg  , 

7011   ....  '  Oprelvekin  injection,  5  mg  , 

7015  ....     Busulfan.  oral  2  mg  

7019  ....     Aprotinin,  10,000  kiu  , 

7024  ....     Corticorelin  ovine  tnflutat  , 

7025  ....     Digoxin  immune  FAB  (ovine)  ; , 

7026  ....  ,  Ethanolamine  oieate  100  mg  , 

7027  ....     Fomepizole.  ISmg   

7028  ....  i  Fosphenytoin,  50  mg  

7030  ....     Hemin,  per  1  mg  

7031  ....  '  Octreotide  acetate  injedHon  

7034  ....     Somatropin  injection   

7035  ....     Teniposide  50  mg  

7036  ....     Urokinase  250  000  iu  inj 

7037  ....     Urofollitropin,  75  lu  

7038  ....     Muromonab-CD3.  5  mg  

7040  ....  ,  Pentastarch  10°=  solution  

7041  ....  '  Tirofiban  hydrochlonde  12.5  mg  

7042  ....     Capecitabine,  oral.  150  mg 

7043  ....     Infliximab  injection  10  mg  

7045  ....  !  Trimetrexate  glucoronate  

7046  ....     Doxorubicin  hcl  liposome  inj  10  mg 

7048  ....     Alteplase  recombinant     

7049  ....     Filgrastim  480  meg  injection  

7051   ....     Leuprolide  acetate  implant,  65  mg  

7316  ....     Sodium  hyaluronate  injection 

9001  ....  !  Lmezolid  injection  

9002  ....  i  Tenecteplase,  50mg/vial  

9003  ....     Palivizumab,  per  50mg  

9004  ....     Gemtuzumab  ozogamicin  inj,5mg  :-..... 

9005  ....     Reteplase  injection 

9006  ..,.    Tacrolimus  injection  

9008  ...      Baclofen  Refill  Kit-500mcg       

9009  ...     Baclofen  refill  kit— per  2000  meg 

9010  Baclofen  refill  kit— per  4000  meg 

9012  ....     Arsenic  Trloxide   


K  

27.7939 
0.1465 

1.8762 
0.1789 
2.2628 

$1,516.46 

$7  99 

S102.37 

S9  76 

S12346 

S39378 

S4056 

$461.78 

$1,425.06 

$1.01 

$11.22 

S183  69 

S20.63 

S70.61 

S449  84 

S98  52 

$75.35 

$37.34 

$17.39 

$44,67 

$324.48 

K 

K  

K  

K  

K  

K  

0.7434 
8.4635 

K  

K  

K  

K  

0.2056 
3.3666 
0.3782 
1.2941 
8.2447 
1.8057 
1.3811 
0.6843 
0.3187 
0.8187 
5.9471 

K  

K  

K  

K  

K  

K  

K  

K  

K  

K  

H  

H  

H  

H  

H  

H  

H  

H  

K  

176.2339 

S9.615.50 

H  

K  

0.8187 
5.3041 

02129 

S44.67 

$289  40 

S1 1-62 

S248.16 

$1.57 

SI, 17 

S224,91 

S271.14 

$27,82 

$7.23 

$4.88 

$0.64 

$1.44 

$41.18 

$137.41 

$206.54 

$63  48 

S320.84 

S26  40 

S227.85 

SI. 65 

$38.86 

$61.36 

S256,34 

S15.58 

S175.96 

S3.666.71 

$138.78 

$15.12 

$1,296.75 

$344.15 

$2,022.90 

S568  33 

S5  72 

$6.90 

$40.92 

$42.22 

$26.91 

K  

K  

K  

K  

0.0286 
0.0215 
4.1221 
4.9694 
0.5099 
01325 
0.0895 
0.0118 
0.0264 
0,7547 
2,5185 
3,7855 
1  1634 
5.8803 
0.4836 
4.176 
0.0302 
0.7122 
1.1246 
4.6982 
0.2856 
3.2251 

67.2039 
2.5436 
0.2771 

23.7669 
6.3077 

K  

K  

K 

K  

K  

K  

K  

K  

K  

K  

K  

- 

K  

K  

K  

K  

K  

K 

K  

K  

K 

K  

K  _ 

K  

K  

» 

K  

K  

1  

K  ., 

K  

10.4165 
0.1048 
0.1264 
0.7499 
0.7739 
04933 

K  . 

K   .   .  . 

K 

, 

K  

K  

$303.29 

$1.60 

$20.47 

$1  95 

$24  69 

$78.76 

$8.11 

$9?*36 

$28501 

$0.20 

$2  24 

S36  74 

$4  13 

$14  12 

$89  97 

S1970 

$15.07 

$7.47 

$3  48 

$893 

$64.90 

$0.00 

$-00 

$0.00 

$0.00 

$0.00 

$0.00 

$0.00 

$0.00 

$1,923  10 

SO  00 

S6  93 

S5-  88 

52  32 
$49  63 

SC  31 

SO  23 

S44  98 

S54  23 

S5  56 

$1  45 

$0.98 

SO  13 

$0  29 

$8  24 

S27  48 

$41  31 

$12.70 

$64.17 

$5.28 

$45.57 

$0.33 

$7  77 

$12.27 

$51.27 

$3.12 

S35  -19 

$733,34 

$27  76 

53  02 
S259  35 

S68  83 
$404  58 
$113  67 
Si  14 
S-  36 
$6  18 
$8  44 
$5  38 


63488  Federal  Register/ Vol.  68,  No.  2 16 /Friday,  November  7.  2003 /Rules  and  Regulations 


ADDENDUM  A.-LlST  OF  AMBULATORY  PAYMENT  CLASSIFICATIONS  (APCS)  WITH  STATUS  INDICATORS    RELATIVE 
WEIGHTS,  PAYMENT  RATES,  AND  COPAYMENT  AMOUNTS  CALENDAR  YEAR  2004— Continued 


APC 


Group  title 


Status  indi- 
cator 


9013 

9015 

9018 

9019 

9020 

9021 

9022 

9023 

9024 

9025 

9100 

9104 

9105 

9108 

9109 

9110 

9111 

9112 

9113   . 

9114 

9115 

9116 

9117  , 

9118 

9119 

9120 

9121 

9122 

9123 

9200 

9201 

9202 

9203 

9204 

9205 

9207 

9208 

9209 

9210 

9211    ., 

9212 

9217 

9500 

9501 

9502 

9503 

9504 

9505 

9506    . 


Co  57  cobaltous  chloride    

Mycophenolate  mofetil  oral  250  mg  

Botulinum  toxin  B.  per  100  u 

Caspofungin  acetate,  5  mg „ 

Sirolimus  tablet.  1  mg  

Immune  globulin  10  mg  

IM  inj  interferon  beta  1-a 

Rho  d  immune  globulin  50  meg  

Amphiotencin  B.  lipid  formulation 

Radiopharms  Used  to  Image  Perfusion  of  Heart 

lodinated  I-I31albumin   per  5  uci 

Anti-thymocycte  globulin  rabbit  , 

Hep  B  imm  glob,  per  1  ml  

Thyrotropin  alfa.  per  1.1  mg  

Tirofliban  hcl.  per  6.25  mg  .".'^ 

Alemtuzumab,  per  10  mg 

ln|,  bivalirudin.  per  250  mg  vial 

Perftutren  lipid  micro,  per  2ml 

Inj,  pantoprazole  sodium,  vial  

Nesiritide.  per  0  5  mg  vial  

Inj,  zoledronic  acid,  per  1  mg 

In),  Ertapenem  sodium,  per  1  gm  vial 

Ytlnum  90  ibntumomab  tiuxetan 

ln-111  ibntumomab  tiuxetan  

Pegfilgrastim,  per  1  mg 

ln|,  Fulvestrant.  per  50  mg  

Inj.  Argatroban,  per  5  mg 

Inj,  Tnptorelin  pamoate,  per  3.75  mg 

Transcyte,  per  247  sq  cm 

Orcel,  per  36  cm2  .C!1"".".'I 

Dermagraft,  per  37  5  sq  cm 

Octafluoropropane 

Perflexane  lipid  micro  

Ziprasidone  mesylate  

Oxaliplatin  -_ 

Injection,  bortezomib  

Injection,  agalsidase  beta  ]."" 

Injection,  laronidase  !!"!."!!! 

Injection,  palonosetron  HCL  "."" 

In),  alefacepf,  IV 

Inj,  alefacept,  IM    ."'"!'!1"!!!! 

Leuprolide  acetate  suspnsion,  7.5  mg  

Platelets,  irradiated  ['" 

Platelets,  pheresis        !."!"!!." 

Platelet  pheresis  irradiated  ".'" 

Fresh  frozen  plasma  ea  unit  ' 

RBC  deglycerolized  .''""'"'. 

RBC  irradiated   

Granulocytes,  pheresis  ." 


K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

G 

G 

G 

G  . 

G  . 

G  . 

K  . 

K  . 
G  . 
G  . 
G  . 
G  . 
G  . 
G  . 
G  . 
K  . 
G  . 
G  . 
G  . 
G  . 
G  . 
G  . 
G  .. 
G  .. 
G  .. 
K  .. 
K  .. 
K  .. 
K  .. 
K  .. 
K  .. 
K  .. 
K  .. 


Relative 
weight 


1.0386 

00374 
0.1279 
0  5432 
0.C529 
0  0080 
1,1290 
0.0310 
0,3823 
2,6372 
0  0066 
2.9978 
1.3074 

2.1737 
7.7873 


Payment 
rate 


National 
unadjusted 
copaymer^t 


Minimum 
unadjusted 
copayment 


2.1737 


5.7252 


$56.67 
$2.04 
$6.98 
$29.64 
$2.89 
$0.44 
$61.60 
$1.69 
$20.86 
$143.89 
$0.36 
$163.56 
$71 .33 
$572.00 
$118.60 
$424.88 
$1,60 
$148.20 
$25.08 
$151.62 
$217.43 
$23.74 
$19,565.00 
$2,260.00 
$2,802.50 
$87.58 
$16.35 
$398.62 
$770.93 
$1,135.25 
$577.60 
$118  60 
$142.50 
$20.79 
$94.46 
$1,039.68 
$123.78 
$644  10 
S307.80 
$665,00 
$472.63 
$312.37 
$74J9 
$408.81 
$443.68 
$69.74 
$183.44 
$108.65 
$1,248.66 


$11.33 
$0,41 
$1.40 
$5,93 
$0,58 
$0,09 
$12.32 
$0.34 
$4.17 
$28.78 
$0.07 
$32.71 
$14.27 
$114.40 
$23.72 
$84  98 
$0  24 
$22.15 
$3.75 
$22.66 
$32  50 
$3  55 
$3,913.00 
$452  00 
$418  90 
$13.09 
$2.44 
S5958 
$115.23 
$16969 
$86  34 
$2372 
$21.30 
$3.11 
$14.12 
$155.40 
S18.50 
$96.28 
$46.01 
$99.40 
$70.65 
$6247 
$14.96 
$81.76 
$88.74 
$13.95 
S36.69 
$21.73 
$24973 


Addendum  B. 


-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Description 


0001F   I  E 

0001T      ,  C 

0002F  E 

CXX)2T  C 


0003F 
0003T 
0004F 
0005F 
0005T 


E 
S 
E 
E 
C 


Nl 


Nl.. 

OG 

Nl.. 


Nl. 
Nl. 


Blood  pressure,  measured  

Endovas  repr  atxjo  ao  aneurys 
Tobacco  use,  smoking,  assess  , 
Endovas  repr  abdo  ao  aneurys 
Tobacco  use,  non-smoking 

Cervicography  

Tobacco  use  txmnt  counseling  . 
Tobacco  use  txmnt,  Pharmacol  . 
Perc  cath  stent/brair  cv  art  


APC 


Relative 
weight 


1501 


Payment 
rate 


National 
unadjusted 
copaymeni 


Minimum 
unadjusted 
copayment 


$25.00 


$5.00 


T::::^^^':::Tr::^TJ^::'l;^^^^       *— t  *"  '^^^ "«~  ^<"-««  ^>^«s.t)fars  app,. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPTOHCPCS 


Status  indi- 
cator 


Condition 


Desc  option 


APC 


Relative 
weight 


Pawmeni  National  MimmuT. 

'.  unadiustec        ^naaiusted 

caapayrnent       copaynTent 


0006F 

E   

Nl 

0006T 

C  

E  

C  

E  

E  

E  

T  

N  

N    

0007F  

0007T 

Nl 

0008F 

oooeT 

Nl 

0009F 

0009T 

m „ 

00100 

00102 

00103 

N    

00104  

N  

E  

A  

e 

N    

0010F  

0010T 

Nl 

0011F 

00120 

Nl 

00124 

N   

00126 

N  

T  

T 

N  

N  

N  

N  

N  

0012T 

001 3T 

00140 

00142  

00144 

00145 

00147   

00148   

N  

T  

N  

0014T 

00160   

00162 

N  

N  

00164    

0016T   

T  

N  

00170   

00172   

N  

C  

00174    

00176   

C  

E    

1 

0017T 

0018T  

S  

00190  

N  ....„ 

C  „. 

E  

GUI  92    

0019T  

0020T 

A  

- 

00210  

N  

00212 

N  

00214   

C  

00215 

C  

00216  

N  

00218   

N 

0021T 

C  

00220   

N  

00222 

N  

0023T   

A  

0024T   

C  

0025T  

S  

DG 

0026T   

A  

T  

N  

A  

N  

A  

N  

N  

N  

N  

N  

C  

C  

N  

N  

C  

C  

C  

C  

C  

N  

N  

0027T   

0028T  

0029T 

00300 

0030T   

0031T   

00320 

00322   

00326 

0032T  

0033T  

0034T   

00350 

00352    

0035T   

0036T   

0037T 

0038T  

0039T   

00400  



00402  

Stalin  therapy,  prescribed  

Pe'c  cat^-  steni'b'air  cv  a^  

Beta-blocker  thx  prescnDed  

Perc  cath  stenfbrair  cv  art  

Ace  inhibitor  th»  prescnbed   

Upper  gi  endoscopy  w  sjt^'e 
Assess  aoginai  symptorrLlevei 

Endometnal  cryoablatior-      , 

Anesth.  saiivarv  gianc 

Anesthi.  'epair  o<  c\eH  lip  , 

Anesth.  blephar-oplasty 

Anesth   electrosrK)ct<  

Assess  anginal  sympton.level  . 

Tt  lest   gamma  ir-ter!eror  

Oral  antipiat  thx  prescntsed  

Anesthi-  ear  surgery    

Anesth   ear  exam       

Anesth.  tympanotomy  

Osteochondral  Knee  autograft  .. 
Osteochondral  knee  allograft  ... 

Anesth   procedures  or  eye  

Anesthi  lens  su'gerv'  

Anesth   corneal  transplant  

Anesth,  vitreoretinai  surg   

Anesth.  indectomy  

Anesth   eye  exam  

Menisca:  fansplant   Knee   

Anesth   nose.sinus  surge-y 

Anesth    nose  smus  surgery  

Anesth    biopsy  o*  nose       

Themxitx  choroid  vase  lesion  .. 
Anesth   procedu'e  on  mouth  ... 

Anesth.  cie*t  oaiaie  'epair  

Anesth  phan/ngea.  surgery  

Anesth   pha'/ngeai  su'ge^y  

Photocoagulat  macular  dnjsen 
Transcranial  magnetic  stimul 
Anesth.  tace.skul:  bone  surg  .... 

Anesth   facial  bone  surgery  

Extracorp  shock  wave  tx  ms  ... 

Extracorp  Shock  wave  tx.  ft 

Anesth    open  head  surgery  


Anesth 

Anesth 

Anesth 

Anesth: 

Anesth 

Fetal  oximetn,' 

Anesth    intra 


Skull  drainage       

skull  drainage      

skull  repair  ■'ract    

heac  vessel  surgery  . 
special  neac  surgery 

;msvag.'cerv  ... 

nerve    


Anesth   head  ner\e  surgery 

Phenotype  drug  test  hrv  1  

T'anscath  cardiac  -eduction  

Ultrasonic  pachymet-y  

Measure  remnant  lipoproteins  . 

Endoscopic  epidural  lysis 

Dexa  txxjy  composition  study  .. 
Magnetic  tx  fc  incontinence  .... 

Anesth    heaaneck,pt-jni.    , 

Antiprothrombir  a-^tibodN     

Specuioscopy 

Anesth,  neck  organ    1  &  over  . 

Anesth,  biopsy  of  thyroid    

Anesth,  larynx'trach  <  i  vr 
Specuioscopy  w  drect  sampie 
Endovasc  taa  'epr  inci  subd  ... 
Endovasc  taa  'epr  w  c  subd  .. 
Anesth,  neck  vesse^  surgery  ... 
Anesth    neck  vessei  surgery  ... 
Inset  endovasc  prosth  taa  .... 
Endovasc  prosth   taa  add-on  . 
Arier>'  transpose  endovas  taa 
Rac  endovasc  taa  T>r  w  ccve- 
Rad  s,i  endovasc  taa  'epair  ... 
Anesth,  skin   extper  at"jnk  .... 
Anesth   surgery  o*  breast 


1557 


$1,850.00 


$370.00 


0041 
0041 


0041 


0235 


0215 


0230 
1547 


27.3819         $1.493  98 
27.3819         $1,493.98 


27.3819 


5.0748 


0.6457 


0.7619 


$1 .493.98 


$276.89 


$35.23 


$41.57 
$850.00 


$72.04 


$15.76 


$14.97 


$298  80 
%29B  bC 


$296  8C 


S55  36 


$7.05 


$8.31 
$170.00 


CPT  codes  and  aescnotions  only  are  copyriglit  Amencar  Meacai  Association  All  Rights  Reserved  Appttcabte  FARS/DFARS  Appty. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT  HCPCS 


status  indi- 
cator 


Conaition 


00404  C 

0O4O6  !  C 

0O4OT  

00410 , 

0041T  

0042T  

0043T  

0044T  

00450  

00452  

00454  

0045T  

0046T  

0O470  

00472  

00474  

O04n- 

0048T  

0049T  

00500  

0050T , 

0051 T , 

0O520  

00522  

00524  

00528  

00529  

X52T 

00530  

00532  

00534  

00537  

00539  

0053T  

00540  


00542 
0O544 
00546 
00543 

0054T 
00550 
0055'  . 
0C560 
'X)562 
00563 
00566 
■0056'^  . 
005T  , 

0058C 

0058T 

0059T  . 

0060C' 

'00604 

0O6CT 

0061T 

00620 

0O622 

006  3C 

00632 

00634 

00635 

00640 

00670  ,, 

00700    , 

0O702    . 

00730    , 

0074C  .. 


C 

c 
c 

N 

E 

N 

E 

C 

C 

N 

N 

E  . 

E  . 

C 

X  . 

X  . 

N  . 

c  . 

S- 

E  . 
N  . 
C  . 
N  . 
C  . 
C  . 
N  . 
N  . 
C  . 
N  . 
N  . 
N  . 
N  . 
00750  N  . 


00752 
00754 
00756 
00770 
00790 
00792 


c 

N 
A 

N 
A 
N 
N 
C 
N 
N  . 
T  . 
N  . 
N  . 
C  . 
T  . 
C  . 
C  . 
N  . 
C  . 
C  . 
N  . 
N  . 
C  . 
N  . 
N  . 
C  . 
N  . 
N  . 
N  . 
N  .. 
N  .. 
C  .. 
C  .. 
00541   '  N  .. 


□escnption 


Nl. 
Nl  . 
Nl. 


Nl. 
Nl. 


Nf. 
Nl. 


Nl 


DG 

OG 

OG 

Nl.. 

OG 

NI... 

OG 

DG  . 

OG. 

OG. 

Nl... 

Nl... 


Nl 
Nl 


APC 


Relative 
weight 


Payment 
rate 


Anesth,  surgery  of  breast 

Anesth.  surgery  of  breast 

Rad  s/i.  endovase  tea  prosth  

Afiesth,  con-ect  heart  rtiyttim  

.Detect  ur  infect  agnt  w/cpas  

Ct  perfusion  w/contrast.  cbf 

Co  expired  gas  analysis 

Whole  body  photography  

Anesth,  surgery  of  shoulder 

Anesth.  surgery  of  shoulder  

Anesth,  collar  bone  biopsy 

Whole  boOy  photography 

Cath  lavage  rnammary  duct(s) 

Anesth.  removal  of  nb  

Anesth  chest  waH  repair 

Anesth,  surgery  of  nb(s)  

Cath  lavage,  mammary  duct(s) :... 

Implant  ventriculai  device  

External  circulatran  assist  

Anesth  esophageal  surgery  

Removal  circulation  assist  

I  Implant  total  heart  system 

j  Anesth,  chest  procedure  

Anesth,  chest  lining  biopsy  

I  Anesth,  chest  drainage  

Anesth.  chest  partition  view  

Anesth.  chest  partition  v,ew 
^  Replace  component  heart  sysf  

Anesth.  pacemaker  insertion  _... 

Anesth,  vascular  access  

Anesth.  caraioverter'defib  

Anesth  cardiac  electrophys  

Anestt-.,  trach-bronch  reconst  

Replace  component  heart  syst  

Anesth,  chest  surgery  

Anesth.  one  lung  ventilation  ...„ 

Anesth.  release  of  lung  

Anesth.  chest  lining  removal  

Anesth,  lung, chest  wall  surg  

Anesth,  trachea, bronchi  surg  

Bone  surgery  using  computer  

Anesth.  sternal  debndement  

Bone  surgery  using  computer 

Anesth,  open  heart  surgery 

Anesth,  open  heart  surgery  

Anesth.  heart  proc  w/pump 

Anesth.  catsg  w/o  pump  

Bone  surgery  using  computer 

Uppr  gi  scope  w/  thrmi  txmnt  

Anesth,  heart/lung  transpint  

Cryopreservation,  ovary  tiss  

Cryopreservation,  oocyte  ! 

Anesth,  spine,  cord  surgery  

Anesth.  sitting  prooedure 

Electncai  impedance  scan  

Destruction  of  tumor,  breast  

Anesth.  spine,  cord  surgery  

Anesth.  removal  of  nerves  

Anesth,  spine,  cord  surgery 

Anesth,  removal  of  nerves  

Anesth  for  chemonucleolysis  T 

Anesth,  lumbar  puncture 

Anesth,  spine  manipulation  

Anesth,  spine,  cord  surgery  

Anesth,  abdominal  wall  surg 

Anesth,  for  liver  biopsy 

Anesth,  abdominal  wall  surg  

Anesth,  upf)er  gi  visualize  

Anesth.  repair  of  hernia  

Anesth,  repair  of  hamia  

Anesth,  repair  of  hamia   

Anesth,  repair  of  hamia  

Anesth,  blood  vessel  repair 

Anesth,  surg  upper  abdomen  

Anesth   hemorr/excise  llver_ 


National 
unad)usted 
copayment 


Miriimum 
unadjusted 
copayment 


0018 


0018 


0.9178 


$50,08 


S16,04 


0.9178 


$50.08 


$16.04 


0348 
0348 


$10.02 


$10.02 


0.8194 
0.8194 


$44.71 
$44.71 


$8.94 
$8.94 


''Z'^^T.^^^:::^^^:,^^^':?^^:^'^-^^  A^— ^  a.  Rights  Reserved  App„cat.e  FARS/OPARS  Apply, 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 

Status  mdi- 
cato' 

Conartion 

00794 

C      

Anestfi 

00796 

c       „. 

Anesfr 

00797     . 

N        

Anestf" 

00800 

N        

00802 

c           

Anesth 

00810        1 

N  

N  

N    

Anesth 

0O820         ' 

Anesth 

00  830 

Anesin 

00832 

N      

Anesth 

00834 

N  

N  

N  

N  

r 

Anesth 

00836 

Anesth 

00840 

Anesth 

00842 

Anesth 

00844 

Anesth. 

00846 

C      

Anesth 

00848 

C       

Anesth 

0085 

N       

Anesth 

00860          j 

N  

N  

C      

Anesth. 

00862 

Anesth 

00864 

Anesth 

00865 

C     

Anesth 

00866 

C  

C  

N  

N  

N      

Anesth: 

00868 

Anesth 

0O870        

Anesth 

00872       

Anesth 

00873 

Anesth 

0O880 

N            .... 

Anest*" 

00882 

c 

N  

C       

Anesth 

00902  

Anesth 

00904 

Anesth 

00906 

N      

Anesth 

00908 

C  

N  

Anesth 

0091 0 

Anesth 
Anesth 

00912 

N  

00914 

N  ...„ 

N     

Anesthi 

00916 

Anesth 

00916 

N       

Anesth. 

00920 

N  

N  

N  

Anesth 

00921  

Anesth 

00922        

Anesth 

00924 

N 

N  

C  

Anesth 

00926 

Anesth 

00926       

Anesth 

0093C 

N  

Anesth. 

00932 

C 

Anesth 

00934 

C  

Anesth, 

00936 

C  

Anesth. 

00938 

N  

N  

N  

C  

N  

N  

N  

N  

N  

N   A.... 

C  

C  

N  

N  

N  

N  

C  

N  

N  

N  

C  

C  

N  

N   

N  

C  

c 

N     

Anesth 

00940        

Anesth 

00942 

Anesth 

00944          ....... 

Anesth. 

00946         

Anesth 

00950 

Anesth 

00952       

Anesth 

01112  

01120 

Anesth 

01130  

Anesth 

01140 

Anesth 

01150      

Anesth' 

01160      

01170 

Anesth 

01173  

01180        

Nl 

Anesth 

01190 

Anesth, 

0''200 

Anesth. 

01202        

Anesth 

01210        

Anesth 

01212      

Anesth 

01214  

01215  

Anesth 
Anesth 

01220 

Anesth 

01230 

Anesth 

01 232 

Anesth 

01234  

Anesth 

01250  . 

Anesth 

Descnptic 


APC 


Relative 

weigh' 


PavmfKit  National  Minimun^. 

rato  unadjusted       unadjusted 

c»payment   .   copayment 


rate 


pancreas  removal  

irver  transplant  

Surgery  for  obesity  .... 
atxtominal  wall  surg  .. 

fai  layer  removal  

low  intestine  scope  ... 

aboorninai  wall  surg  .. 

'epai'  ol  hen^iia       ..... 

'epair  of  he'nia 

hernia  'epai'<  1  yr  .... 
hernia  reoa''  preemie 

sura  lowe'  abdcnen  . 

amniocentesis       

pelvis  surgery  

hyste^ectorny  

pelvic  organ  surg  

tubal  ligation     

Surgery  o'  aPdomen  .. 

Kidney  u'ete^  su^g  

■emova!  0'  bladder  .... 

'emovai  0*  p'ostate  ... 

'emova:  of  adren.al  .... 

kidney  transplant    

t>laooer  stone  su'g  .... 
kidney  stone  oesfi-uct  . 
Kidney  stone  destruct  . 

atxiomen  vessel  surg 

maio'  vein  ligation  

anorectal  su'gery  

penneai  su'gery    

removal  of  vulva  

removal  of  prostate  ... 

bladder  surge-y    

bladde'  tumor  surg   ... 

■emovai  of  prostate  ... 

bleeding  control  

stone  'emcval 

,  genitalia  surgery  

vasectomy    

sperm  duct  surgery  ... 

testis  exploration  

removal  of  testis  

removal  of  testis  

.  testis  suspension  

,  amputation  of  penis  . 
,  penis,  nodes  removal 
.  penis,  nodes  removal 
.  Insert  penis  device  .... 
,  vaginal  procedures  ... 
1.  surg  on  vagi'urethral . 

vaginal  hysterectomy 

repair  of  cervix      

vaginal  endoscopy  ... 

hysteroscope' graph  . 

bone  aspirate/bx  

pelvis  surgery 

txKly  cast  procedure 
,  amputation  at  pelvis  . 

pelvic  tumo'  surgery 

pelvis  procedure   

.  pelvis  Surgery  

fx  repair  pelvis  

pelvis  nerve  removal 
.  pelvis  nerve  removal 

hip  joint  procedure  ... 
1.  arthroscopy  of  hip  .... 

hip  joint  surgery  

hip  disarticulation  

hip  arthroplasty  

revise  hip  repair  

procedure  on  femur  . 

surgery  of  femur   

amputation  of  femur . 

'adica'  femu'  su'^g  .... 

upper  leg  su'oe^v    .... 


CPT  codes  and  descnptio"s  only  are  copyngm  Amencan  Meflicai  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyrignt  Amencan  Dental  Association  All  rights  reserved 
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ADDENDUM  B.-PaYMENT  STATUS  BY  HCPCS  CODE  AND  REU^TED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


btatus  indi- 
cator 


Condition 


01260  N 


01270 
01272 
01274  , 
01320  , 
01340  . 
01360  . 
01380  . 
01382  . 
01390  . 

01392  . 

014OO  . 

01 402  . 

014O4  . 

01420  . 

01 430  . 

01432  . 

0144O  . 

01442  ., 

01444  ., 

01462  .. 

01464  .. 

01470  .. 

01472  ., 

01474  .. 

0148O  .. 

01482  .. 

01484  .. 

01486  .. 

01490  .. 

015OO  .. 

01502  .. 

01520  .. 

01522  .. 

01610  .. 

01620  .. 

01622    . 

01630  ... 
01632  .. 
01634  ... 
01636  ... 
01638  ... 
01650  ... 
01652  .. 
01654  .. 
01556  ... 
01670  ... 
01680  .. 
01682  . 
01710  ... 
01712  ... 
01714  ... 
01716  .. 
01730  .  . 
01732  . 
0174O  . 
01742  .. 
01744  . 
01756  .  . 
01758  .  . 
01760  . 
01770  .. 
01772  .  .. 
01780  .... 
01782  .... 
01810  .... 
01820  .... 

01829  .... 

01830  .... 
01832  .... 
01840  .... 
01842  .. 
01844  .... 
01850  .... 
01852  .... 


N 
C 
C 

N 
N 

N 

N 

N 

N 

N 

N 

C 

C  . 

N'. 

N  . 

N  . 

N  . 

C  . 

C  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

C  . 

N  .. 

N  .. 

C  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 
C  .. 
C  .. 
C  .. 
C  .. 
N  .. 
C  .. 
C  ... 
C  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
C  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  ... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 
N  .... 


Oescnption 


Anesth.  upper  leg  veins  surg  .. 

Anesth   thigh  artanes  surg  

Aresth   femora!  aaery  surg  .... 
Anesth   femoral  antxjiectomy 
Anesth.  knee  area  surgery      ... 
Anesth   Knee  area  procedure  . 

Anesth   knee  a'ea  surgery    

Anesth  knee  joint  procedu'-e  .. 
Anesth  dx  knee  athroscopy  .. 
Anesth,  knee  a'ea  procedure  . 
Anesth.  knee  a-ea  surgery 

Anesth.  knee  joint  surgery  

Anesth,  knee  arthroplasty  

Anesth   amputation  at  knee  ..... 

Anesth.  knee  joirt  casting  

Anesth   knee  veins  surgery 

Anesth.,  knee  vessel  surg  

Anesth,  knee  arteres  surg  

Anesth,  knee  artery  surg 

Anesth  knee  artery  'epair 
Anesth,  lowe'  leg  procedure 
Anesth   ankle/ft  arthroscopy 
Anesth   lower  leg  surgery 
Anesth,  achilles  tanaon  surg 
Anesth   lower  leg  surgery 
Anesth,  lower  leg  bone  surg 
Anesth   ,-aaical  leg  surgery 

Anesth   lowe'  leg  revision  

Anesth  ankle  replacement  

Anesth,  lower  leg  casting  

I  Anesth   leg  artenes  surg  , 

Anesth   Iwr  leg  erri(x)lectomy  .... 
Anesth  lower  leg  vein  surg 
Anesth,  lower  leg  vem  surg 

Anesu.,  surgery  of  shoulder  

Anesth   shoukjer  procedure 
Anes  ax  shoulder  arthroscopy 
Anesth   surgery  of  shoukler 
Anesth,  surgery  c'  snoukjer 
Anesth,  shoulder  joint  amput 
Anesth   forequarter  amput 
Anesth,  shoulder  replacement 

Anesth,  shoulder  artery  surg 

Anesth   shoukJer  vessel  surg  .... 
Anesth,  shoulder  vessel  surg 

Anesth,  ann-leg  vessel  surg  

Anesth   shoulder  vein  surg 

Anesth,  shoulder  casting  

Anesth,  airplane  cast 

Anesth,  elbow  area  surgery    

Anesth,  uppr  arm  tendon  surg 
Anesth,  uppr  arm  tendon  surg 
Anesth,  biceps  tendon  repair 
Anesin.  uppr  arm  procedure 
Anesth,  dx  eltx)w  arthroscopy  .... 

Anesth.  upper  am-  surgery  

Anestti,  humerus  surgery  

Anesth,  humerus  repair 

Anesth   radical  humerus  surg  .... 

Anesth,  humeral  lesion  surg 

Anesth,  e(tx)w  replacement 

Anesth.  uppr  arm  artery  surg  

Anesth.  uppr  ann  amtwiectomy  . 
Anesth,  upper  arm  vein  surg 
Anesth,  uppr  arm  vein  repair 
Anesth,  lower  arm  surgery 
Anesth,  lower  arm  procedure 

Anesth,  dx  wnst  arthroscopy 

Anesth   k)wer  arm  surgery  

Anesth,  wnst  replacement 

Anesth,  Iwr  arm  artery  surg 
Anesth,  Iwr  arm  embolectomy 
Anesth,  vascular  shiunt  surg 
Anesth.  lower  arm  vein  surg 
Anesth,  Iwr  arm  vein  repair 


A  PC 


Relative 
weight 


Payment 
I  ate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


Sy^ArrSr^^rr^L^::;^:^^'^^'^"^"  Al^^htsResar^  Appl^eFARS/OFARSApp, 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condrtion 


APC 

Relative 
weigh! 

Payrnen; 
'ate 

National 

jnaOiuS'ec 

Minimum 
jnad)usl«o 

cx>pa/rneni 

copayment 

0002 

0036 
0010 





08O83 

1.5170 
06480 

$44.10 
$82.77 
$35.36 

:::::E:::::E: 

S6  62 

$i6  55 

.    $10.08 

$7.07 

0006 

1  6527 

$90.17 

$23.26 

$18.03 

0006 

1  6527 

$90.17 

$23.26 

$18.03 

0006 

■  652~ 

$90.17 

$23.26 

$18.03 

0007 

11  8633 

S647.27 

$129  45 

0006 

1  652- 

$90.17 

$23.26 

$18.03 

DCS- 

14  3594 

$783  46 

$219.48 

$156.69 

X)07 

1 1  8633 

S647.27 

$129.45 

0018 

09i:-8 

$50.08 

$16.04 

$10.02 

0007 

11  8633 

$647  27 

$129  45 

0015 

1  6966 

$87  12 

$20.35 

$17.42 

0012 

0  7694 

$41  98 

$11.18 

$8.40 

0019 

3  9493 

$215.48 

$71.87 

$43.10 

0019 

3  9493 

$215.48 

$71.87 

$43.10 

0019 

3  9493 

S21548 

$71 .87 

$43.10 

0015 

1  5966 

$87.12 

$20.35 

$17.42 

0015 

1  5966 

$87.12 

$20.35 

$17.42 

0016 

2  5724 

S140.35 

$57.31 

$28.07 

0016 

2.5724 

$140  35 

$57.31 

$2807 

0682 

8.0790 

$440  80 

$174  57 

$8816 

0012 

0  7694 

$41  98 

$11.18 

$8  40 

0012 

0  7694 

$41  98 

$11  18 

$8  40 

0013 

1.1272 

$61  50 

$14  20 

$12.30 

0018 

09178 

$50.08 

$16.04 

$10.02 

0018 

0  9178 

$50  08 

$16.04 

$10.02 

0013 

1.1272 

$61.50 

$1420 

$12.30 

0015 

1.5966 

$87.12 

$20  35 

$17  42 

0012 

0.769.1 

$41  98 

$11  18 

$8  40 

0012 

0.7694 

$41.98 

$11.18 

$8  40 

0012 

0.769J 

$41.98 

$11  18 

S8  40 

0015 

1.5968 

$87.12 

$20.35 

$17  42 

0013 

1.1272 

$61.50 

$14.20 

$12-30 

0013 

1.1272 

$61.50 

$14.20 

$12  30 

0013 

1.1272 

$61.50 

$14.20 

$1230 

0013 

1.1272 

$61  50 

$14.20 

$1230 

0013 

1.1272 

$61  50 

$14.20 

$1230 

0013 

1.1272 

$61  50 

$14.20 

$12.30 

0013 

1             1.1272 

$61.50 

$14.20 

$12.30 

0016 

2  5724 

$140  35 

$57.31 

$28.07 

0019 

3  9493 

$215  48 

$71 .87 

$43.10 

0019 

3  9493 

$21548 

$71.87 

$43.10 

0019 

3  9493 

$215.48 

$71  87 

$43.10 

0020 

7  0842 

$386  52 

$113.25 

$77.30 

01860      

N  

01905      

N  

01916  

N  

01920 

N 

01922 

N  

01924  

N  

01925  

N  

N  

01926     

01930    

N  

01931     

N  

01932  

N  

01933       

N  

01951  

N  

01952      

N  

01953       

N  

01958       

N  

01960      

N  

01961   

N  

01962      

N  

01963     

N  

01964      

N  

01967     

N  

0"968       

N  

0^969       

N  

0199C'       

C  

01991 

N  

01992      

N  

01995        

N  

1 

01996        

N : :-.i 

0^999       

N  

10021 

T  

10022      

t 

10040        

T  

10060      

T  

10061       

t 

10080         

T  

10081       

T  

10120         

T  

10121        

T  

10140      

T  

10160      

t 

10180       

t 

11000       

T  

11001   

t 

11010  

t 

11011 

T  

11012        

T 

11040       

T  

11041   

t 

11042  

T  

11043       

T  

11044  

T  

- 

11055  

t 

11056    

t  , 

11057  

t 

11100  

T  

11101     

T  

11200  

T  

11201  

T  

11300  „.... 

t 

11301  

T  

11302      

T  

T  

t 

t 

t 

t 

11303        

11305  

11306      

11307     

11308  

11310  

T  

11311  

t 

11312  

T  

11313  

t 

11400  

t 

11401   

t 

11402  

t 

11403  

T :..:....! 

Nl. 


Anestfi,  lower  ann  casting  , 

Anes  spine  iniecl  x-ray're  , 

Anestfi.  dx  anenog'-aphy  

Anestfi.  catheienze  leart  

Anestti  cat  or  MRi  scan  

Anes.  ttier  interven  'ad   art  

Anes.  ther  interven  'ac.  car  

Anes,  tx  inten.  rac  t^rvcan   

Anes.  ther  inte'ver  'ad,  vei  

Anes.  ther  interven  rad,  tip  

Anes.  tx  interv  'aC   tn  vein  

Anes,  tx  interv  raa  cran  v  

Anesth,  Dunn  iess  4  pe'cent  

Anesth   bum,  4-9  percen'    

Anesth,  bum   each  9  pe'cent  ... 

Anesth   aniepatum  manipul  

Anesth   vaginai  delivery     

Anesth  OS  delivery      

Anesth  emer  hysterectomy  

Anesth.   cs  hysterectomy    

Anesth  atxjlior  procedures  

Anesth  analg,  vag  oelivery  

Ane&anaig  cs  oeiive'  add-on  ... 
Anesth  analg  cs  hys;  add-on  .... 

Support  'or  organ  aonor  

Anesth,  nerve  biocn^in)  

Anesth,  n  blocks,   prone  

Regional  anesthesia  limb    

Hosp  manage  cor^t  d'jg  admin 

Unlisted  anesth  p'oceoure  , 

Fna  wo  image  

Fna  w'lmage     

Acne  surgery    , 

Drainage  of  SKin  abscess 

Drainage  of  skin  abscess 

D-'ainage  of  oiionidai  cyst  

D'ainage  o'  piioruaai  cyst  

Remove  'oreigr  body  

Remove  foreign  txxjy  

Drainage  o*  hematoma/fluid  

Puncture  drainage  o'  lesion  

Complex  drainage  *oj-^d  

Debnde  infected  skir-  

Debnde  mfecteo  skm  aod-on  ... 

Debnde  skin  fx         

Debnde  skin  m„scle.  fx  

Debnde  skin.'musde.'bone,  fx  ... 

Debnde  skin,  partial   

Debnde  skin,  full   

Debnde  skintissue  

Debnde  tissue  muscle  

Debnde  tissue,  muscle/bone 

Tnm  skin  lesion  

Tnm  skin  lesions,  2  to  4 

Trim  skin  lesions,  over  4 

Biopsy,  skin  lesion   .T 

Biopsy  skin  add-on  

Removal  of  skin  tags  

Remove  skm  tags  add-on  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skir  lesion  

Shave  skin  lesion  

Shave  skir  lesion  

Shave  skir  lesion  

Shave  skm  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skir  lesion  

Shave  skin  lesion  , 

Removal  of  skin  lesion  

I  Removal  of  skin  lesion  

Removal  of  skin  lesion 

Remova.  of  skin  lesion  


CPT  codes  and  descnptions  only  are  copynght  Amencan  Medical  Association,  All  Rights  Resen/ed  Applk:able  FARS/DFARS  Apply, 
Copyright  American  Dental  Association,  Ail  ngtits  reserved. 
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ADDENDUM  B-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


Status  indt- 
catof 


Condition 


11404 
11406 
11420 
11421 
11422 
11423 
11424 
11426 

11440  . 

11441  . 

11442  . 

11443  . 

11444  . 
11446  . 

11450  . 

11451  . 

11462  . 

11463  ., 

11470  .. 

11471  .. 

11600  .. 

11601  .. 

11602  .. 

11603  .. 

11604  .. 
11606  .. 

11620  .. 

11621  .. 

11622  .. 

11623  .. 

11624  .. 
11626  .. 

11640  .. 

11641  ... 

11642  ... 

11643  ... 

11644  ... 
11646  ... 

11719  ... 

11720  ... 

11721  ... 
11730  ... 
11732  ... 
11740  ... 
11750  ... 
11752  ... 
11755  .... 
11760  ... 
11762  .... 
1 1 765  .... 

11770  .... 

11771  .... 

11772  .... 

11900  .... 

11901  .... 

11920  .... 

11921  .... 

11922  .... 

11950  .... 

11951  .... 

11952  .... 
11954  .... 
11960  .... 

11970  .... 

11971  .... 

11975  .... 

11976  

11977  

11980  

11981   

11982  

11983  

12001  

12002  

12004  


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 
T 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T  . 
T  . 
T.  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
E  . 
T  . 
E  . 
X  . 
X  . 
X  . 
X  . 
T  .. 
T  ., 
T  .. 


Oescnption 


Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  , 

Renxn'al  of  skm  lesion  

Removal  of  skin  lesion  

Removal  of  skin  iesion  

Removal  of  skir  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion 

Removal,  sweat  glana  lesion 

Removal,  sweat  g(and  lesion 

Removal   sweat  gland  lesion 

Removal,  sweat  gland  lesion 

Removal   sweat  gland  lesion 

Removal,  sweat  gland  iesion 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lasion  , 

Removal  of  skin  lasion  

Removal  of  skin  lesion  

Removal  of  skin  lasion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Tnm  nail(s) 

Detiride  nail.  1-5 

Debride  nail,  6  or  more  

Removal  of  nail  plate 

Remove  nail  plate  add-on 

Dram  blood  from  under  nail 

Removal  of  nail  Dec 

Remove  nail  bed/finger  tip  

Biopsy,  nail  unit  ..._ 

Repair  of  nail  bed 

Reconstruction  of  rrail  bed 

Excision  of  nail  fold,  toe  

Removal  of  pilonidal  lesion  

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion  , 

Infection  into  skin  lesions  .- 

Added  skin  lesions  iniection  .... 

Correct  skin  color  defects  

Correct  skin  color  defects 

Correct  skin  color  defects  

Therapy  for  contour  defects 
Therapy  for  contour  defects 

Therapy  for  contour  defects  

Therapy  for  contour  defects 
Insert  tissue  expander(s) 

Replace  tissue  expander  

Remove  tissue  expander(s)  

Insert  contraceptive  cap  

Removal  of  contraceptive  cap 
Removal/reinsert  contra  cap 
Implant  honnone  pellet(s) 

Insert  dnjg  implant  device 

Remove  drug  implant  device  ... 
Remove.'instrt  dnjg  implant 

Repair  superficial  wound(s)  , 

Repair  superficial  wound(s) 
Repair  superficial  wound(s) 


ARC 


0021 

0021 

0020 

0020 

0020 

0020 

0021 

0022 

0019 

0019 

0020 

0020 

0020 

0022 

0022 

0022 

0022 

0022 

0022 

0022 

0019 

0019 

0019 

0020 

0020 

0021 

0020 

0019 

0020 

0021 

0021 

0022 

0020 

0020 

0020 

0020 

0021 

0022 

0009 

0009 

0009 

0013 

0012 

0009 

0019 

0022 

0019 

0024 

0024 

0015 

0022 

0022 

0022 

0012 

0012 

0024 

0024 

0024 

0024 

0024 

0024 

0024 

0027 

0027 

0022 


0019 


0340 
0340 
0340 
0340 
0024 
0024 
0024 


Relative 
weight 


Payment 
rate 


14  3594 
14.3594 
7.0842 
7.0842 
7.0842 
7.0842 
14.3594 
18.7932 
39493 
39493 
70842 
7.0842 
70842 
18,7932 
18.7932 
18.7932 
18.7932 
18.7932 
18.7932 
18.7932 
3.9493 
3,9493 
3.9493 
7,0842 
7,0842 
14.3594 
7  0842 
3  9493  i 
7.0842  ; 
14.3594  I 
14.3594 
18.7932 
70842 
7.0842 
7.0842 
70842 
14.3594 
18.7932 

0  6652 
0.6652 
0.6652 

1  1272 

0  7694 
06652 
3.9493 

18.7932 
39493 

1  6850 
1.6850 
1  5968 

18  7932 

18.7932 

18,7932 

0,7694 

0  7694 
1.6850 

1  6850 
1  6850 
1.6850 
1.6850 
1.6850 
1.6850 

15  8990 
15  8990 
18.7932 


3.9493 


0,6314 
0,6314 
06314 
0.6314 
1.5850 
1.6850 
1  6850 


cZn^Arnct^r  VriH^^^^  *— "■  -  -^^  "— e.,  Appl^^e 


$783.46 
$783.46 
$386.52 
$386.52 
$386.52 
$386.52 
$783.46 
$1 ,025.38 
$215.48 
$215.48 
$386.52 
$386.52 
$386.52 
$1,025.38 
$1,025.38 
$1,025.38 
$1,025.38 
$1,025.38 
$1,025.38 
$1,025.38 
$215.48 
$215.48 
$215.48 
$386.52 
$386.52 
$783.46 
$386.52 
$215.48 
$386.52  [ 
$783.46 
$783.46 
$1,025.38 
$386.52 
$386.52 
$386.52 
$386.52 
$783.46 
$1,025.38 
$36.29 
$36.29 
$36.29 
$61  50 
$41.98 
$36.29 
$215.48 
SI. 025.38 
$215,48 
$91.94 
$91.94 
$87.12 
$1,025,38 
$1,025.38 
Si. 025.38 
$41.98 
$41 .98 
$91 ,94 
$91.94 
$91.94 
$91.94 
$91.94 
$91 .94 
$91.94 
$867,47 
$867,47 
Si. 025.38 

$215.48 

$34.45 
$34.45 
$34.45 
$34.45 

$91,94 
$91,94 
$91.94 


National 
unadjusted 
copayment 


$219.48 
$219.48 
$113.25 
$113.25 
$113.25 
$113.25 
$219  48 
$354  45 
$71,87 
$71.87 
$113.25 
$113-25 
$113.25 
$354  45 
$354.45 
$354.45 
$354  45 
$354  45 
$354  45 
$354  45 
$71  87 
$71.87 
$71.87 
$113.25 
$113.25 
$219.48 
$113,25 
$71,87 
$113.25 
$219,48 
$219,48 
$354  45 
$113.25 
$113  25 
$113.25 
$113.25 
$21948 
S354  45 
$8  34 
$8  34 
$8  34 
$14.20 
$11  18 
$8,34 
$71,87 
$354  45 
$71,87 
$33,10 
$33,10 
$20  35 
$354,45 
$354  45 
$354,45 
$11,18 
$11,18 
$33,10 
$33  10 
$33,10 
$33  10 
$33,10 
$33,10 
$33,10 
$329  72 
$329  72 
$354,45 

$71.87 


$33  10 
$33  10 
$33.10 


Minimum 
unadjusted 
copayment 


$156.69 
$156  69 
$7/30 
$77  30 
$77  30 
$77.30 
$156.69 
$205.08 
$43,10 
$43  10 
$77,30 
$77  30 
$77  30 
$205  08 
$205  08 
$205  08 
$205  08 
$205  08 
$205  08 
$205  08 
$43,10 
$43  10 
$43  10 
$77  30 
$77  30 
$156  69 
$77  30 
$43  10 
$77  30 
$156,69 
$156,69 
$205.08 
$77  30 
$77  30 
$77  30 
$77  30 
$156.69 
$205  08 
$7  26 
$7  26 
$7  26 
$1230 
$8  40 
$7  26 
$43  10 
$205.08 
$43  10 
$1839 
$18  39 
$17  42 
$205  08 
$205,08 
$205  08 
$8  40 
$8  40 
$1839 
$18.39 
$18.39 
$18.39 
$1839 
Si  8  39 
S18,39 
$173,49 
$173,49 
$205.08 

$43,10 


$6  89 

$6  89 

$689 

S6.89 

318,39 

$18,39 

S18.39 


FARS/DFARS  Apply 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Relative 
weight 


Payment 
rate 


National 
unadiustec 
copayment 


Minimum' 
jnadjusiea 
copayment 


12005 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 

12034 

12035 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12051 

12052 

12053 

12054 

12055 

12056 

12057 

13100 

13101 

13102 

13120 

13121 

13122 

13131 

13132 

13133 

13150 

13151 

13152 

13153 

13160 

14000 

14001 

14020 

14021 

14040 

14041 

14060 

14061 

14300 

14350 

15000 

15001 

15050 

15100 

15101 

15120 

15121 

15200 

15201 

15220 

15221 

15240 

15241 

15260 

15261 

15342 

15343 

15350 

15351 

15400 


T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  , 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repai'  supe'liciai  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repar  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  .. 

Closure  of  split  wound  , 

Closure  of  split  wound  , 

Layer  closure  of  wound(s)  ..... 
Layer  closure  of  wound(s)  ..... 
Layer  closure  of  wound(s)  ..... 
Layer  closure  of  wound(s)  .... 
Laye'  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Laver  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Laye'  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  o'  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 
Layer  closure  of  wound(s)  .... 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  . 

i  Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  leston  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  . 

Late  closure  of  wound    

Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  'earrangement  .... 
Skin  tissue  'earrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 

Skin  graft    '.. 

Skin  graft  add-on 

Skin  pmcti  graft  

Skin  split  graft  

Skin  split  graft  add-on  

Skin  split  graft   

Skin  spilt  graft  add-on  

Skinful!  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on 

Skin  full  graft  

Skin  tuH  graft  add-on 

Skin  full  graft  

Skin  full  graft  add-on  

Cultured  skir  gra^.   25  cm 

Culture  skn  graft  addl  25  cnfi 

Skin  homogratt  

Skin  homogratt  add-on 

Skin  heterograti       , 


0024  ' 

1.68S0 

$91.94 

$33.10  , 

$18.39 

0024 

1.68S0 

$91.94 

$33.10 

$18.39 

0024 

1.6850  ' 

$91  94 

$33.10 

$18.39 

0024 

1  6850 

$91  94 

$33.10 

$18.39 

0024 

1.6850 

$91.94 

$33.10  ' 

$18.39 

0024 

1.6850 

$91  94 

$33.10  i 

$18.39 

0024 

1.6850 

$91.94 

$33.10 

$18  39 

0024 

1  6850 

$91.94 

$3310 

$18.39 

0024 

1  6850 

$91  94 

$33.10 

$1839 

0024 

1  6850 

$91.94 

$33.10 

$18  39 

0024 

1.6850 

$91  94 

$3310 

$18.39 

0024 

1.6850 

$91  94 

$33.10 

$18.39 

0024 

1  6850 

$91.94 

$33.10 

$18.39 

0024 

1  6850 

S91 .94 

$33  10 

.   $1839 

0024 

1  6850 

$91  94 

$33.10 

$18.39 

0024 

1,6850 

$91.94 

$33.10 

$18.39 

0024 

1  6850 

$91.94 

$33.10 

$18.39 

0025 

5  1912 

$283.24 

$107.00 

$56.65 

0024 

1  6850 

$91  94 

$33.10 

$18  39 

0024 

1  6850 

$91  94 

$3310 

$18  39 

0024 

1.6850 

$91 .94 

$33.10 

$18.39 

0024 

1  6850 

$91.94 

$33.10 

$18.39 

0024 

1.6850 

$91  94 

$3310 

$1839 

0025 

S.1912  1 

$283  24 

$107,00 

$55.65 

0024 

1  6850  ' 

$91  94 

$33  10 

$1839 

0024 

1  6850 

$91  94 

$33  10 

$18.39 

0024 

1,6850 

$91  94 

$33  10 

$1839 

0024 

1  6860 

S91.94 

$33  10 

$18,39 

0024 

1  6850 

$91  94 

$33,10 

$18  39 

0024 

1  6850 

$91.94 

$33.10 

$18.39 

0025 

51912 

$283.24 

$107  00 

$56.65 

0025 

5.1912 

$283.24 

$107.00 

$56  65 

0025 

5.1912 

$28324 

$107.00 

$56.65 

0024 

1.6850 

$91  94 

$33  10 

$18.39 

0024 

1.6850 

$91  94 

$33  10 

$18.39 

0024 

1.6850 

$91  94 

$3310 

$18.39 

0024 

1.6850 

$91  94 

$33.10 

$18.39 

0024 

1  6850 

$91  94 

$33  10 

$18.39 

0024 

1 ,6850 

$91  94 

$33  10 

$18.39 

0024 

1.6850 

$91  94 

$33  10 

•  $18.39 

0025 

5.1912 

$283.24 

$107.00 

$56.65 

0024 

1.6850 

$91.94 

$33  10 

$1839 

0025 

5.1912 

$283.24 

$107  00 

$56.65 

0024 

1  6850 

$91.94 

$33.10 

$18  39 

0027 

15  8990 

$867  47 

$329  72 

$173>'9 

0027 

15.899C 

$867  47 

$329  72 

$173  49 

0027 

15.899C: 

S867  47 

$329.72 

$173.49 

0027 

15  899C 

S867  47 

$329  72 

$173.49 

0027 

15  899C 

S867  47 

$329  72 

$173.49 

0027 

15.8990 

$867  47 

$329.72 

$173  49 

0027 

15.8990 

S86^  47 

$329.72 

$173.49 

0027 

15  8990 

S86'  47 

$329.72 

$173  49 

0027 

15.8990 

$867  47 

$329.72 

$173,49 

0027 

15.8990 

S867  47 

$329  72 

$173.49 

0027 

15.8990 

S867  47 

$329.72 

$173.49 

0025 

5.1912 

S283  24 

$107.00 

$56  65 

0025 

5  1912 

S283  24 

$107  00 

$56  65 

0025 

51912 

$283  24 

$107.00 

$56  65 

0027 

15.8990 

S867  47 

$329  72 

$173  49 

0027 

15.8990 

S867  47 

$329.72 

$173.49 

0027 

15,8990 

$867  47 

$329.72 

$173  49 

0027 

158990 

$867  47 

$329  72 

$173  49 

0027 

15  8990 

S867  47 

$329  72 

$173  49 

0025 

5  1912 

S283  24 

$107  00 

$56  65 

0027 

15  8990 

S867  47 

$329.72 

$173.49 

0025 

5.1912 

S283  24 

$107.00 

$56  65 

0027 

15  8990 

S867  47 

$329.72 

$173.49 

0025 

51912 

S283  24 

$107.00 

$56.65 

0027 

15.8990 

S867  47 

$329  72 

$173.49 

0025 

5  1912 

S283  24 

$107,00 

$56  66 

0024 

1  6850 

$91  94 

$33  10 

$1839 

0024 

1  685C 

$91.94 

$33.10 

$18  39 

0686 

7  92^- 

S432.38 

$198.89 

586  46 

0027 

1 5.8990 

S867  47 

$329.72 

S173  4S 

0025 

5.1912 

S28324 

$107.00 

$56  55 

CPT  codes  and  descnptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  nghts  reserved. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR 


2004-— Continued 


CPT -HCPCS 


Status  indi- 
cator 


Condition 


15401  

15570  

15572  

15574  

15576  

'5600  

15610  

15620  .„ 

15630  

15650  , 

15732  ;... 


15734  ... 
15736  ... 
15738  ... 
15740  ... 
15750  ... 

15756  ... 

15757  ... 

15758  .... 
15760  .... 
15770  ... 

15775  .... 

15776  „.. 

15780  .... 

15781  .... 

15782  .... 

15783  .... 

15786  .... 

15787  .... 

15788  .... 

15789  .... 

15792  .... 

15793  ... 
15810  .... 
'5811    ... 

15819  ... 

15820  

15821   

15822  

15823  .*. 
'5824    .... 

15825  

15826  

15828  .... 

15829  

15831   

15832  

15833  

15834  

15835  

15836  

15837  

15838  

15839  

15840  , 

15841   

15842  

15845  

15850  

'5851   

15852    

15860     .... 

15876  

15877  

15878  

15879  

15920  

15922  

15931    

15933  

15934  

15935  

15936  

15937 
15940  


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T 

T 

T 

T  . 

T  . 

T  . 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 
T  .. 
T  ., 
T  .. 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
X  ... 
S  ... 
T  ... 
T  ... 
T  .... 
T  ... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T   .... 


Descnption 


Skin  heterograft  add-on 

Form  skir  pedicle  flap  ... 
Form  sKin  pedicle  flap 
Form  skin  pedicle  flap 
Fomn  skin  pedicle  flap 

Skin  graft  

Skin  graft  

Skin  graft  

Skin  graft  

Transfer  skin  pedicle  flap 
I  Musde-skin  graft  head^ieck 

Muscle-skin  graft,  trunk  

Wuscle-skin  graft,  arm  "... 

Muscle-skin  graft,  leg 

Island  p^icle  flap  graft  

Neurovascular  pedicle  graft 
Free  muscle  flap,  microvasc 

Free  skin  flap,  microvasc  

Free  fascial  flap,  microvasc  ... 

Composite  skin  graft  

Dermafat-fascla  yaft  

Hair  transplant  punch  grafts  ... 
Hair  transplant  punch  grafts  ... 
Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin  

Dressing  change  ryjt  for  bum 
Abrasior  treatment  of  skin 

Abrasion   lesion   single  

Abrasion,  lesions  add-on 
Chemical  peel,  face,  eplderm 
Chemical  peel.  face,  dermal  .. 

Chemical  peel,  nonfacial  , 

Chemical  peel,  nonfacial  

Salabrasion  , _ 

Salabrasion   

Plastic  surgery,  neck  

Revision  of  lower  ayelid  

Revision  of  lower  eyelid 

Revision  of  upper  eyelid  

Revision  of  upper  eyelid  

Removal  of  forehead  wnnkles 

Removal  of  necK  wnnkles  

Removal  of  Draw  wnnkles  

Removal  of  face  wnnkles  

Removal  of  skin  wrinkles  

Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
txcise  excessive  skin  tissue  ..., 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  sl<in  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 

Graft  for  face  nerve  palsy  

Graft  for  face  nerve  palsy 

Flap  for  face  nerve  palsy  

Skin  and  muscle  'epair,  face 

Removal  of  sutures  

Removal  of  sutures 
Dressing  change, not  forlxjm 

Test  for  blood  flow  In  graft  

Suction  assisted  lipectomy 

Suction  assisiea  lipectomy 

Suction  assisted  lipectomy 

Suction  assisted  lipectomy 

Removal  of  tail  bone  ulcer 
Removal  of  tail  twne  ulcer 
Remove  sacrum  pressure  sore  , 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore  , 
Remove  sacrum  p'ossure  sore  , 
Remove  sacnjm  pressure  sore  , 
Remove  sacrum  pressure  sore 
Remove  hip  pressure  sore 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


co7;,pr;e:rSa7.°srrnT^sreTr "  "^'^'"°^' "  ''^'^  "^~-  ^^ 


0025 

5.1912 

$283.24 

$107  00 

$56  65 

0027 

15.8990 

$867.47 

$329,72 

$173  49 

0027 

15.8990 

$867.47 

$329  72 

$173  49 

0027 

15.8990 

1    $867.47 

$329  72 

$173  49 

0027 

15.8990 

$867.47 

$329  72 

$173  49 

0027 

15.8990 

$867.47 

$329,72 

$173  49 

0027 

15.8990 

!    $867.47 

$329  72 

$173  49 

0027 

15  8990 

$867.47 

$329,72 

$173  49 

0027 

15.8990 

$86747 

$329,72 

$173  49 

0027 

15.8990 

$867,47 

$329  72 

$173.49 

0027 

15.8990 

$867  47 

$329  72 

$173.49 

0027 

15  8990 

$867  47 

$329,72 

$173  49 

0027 

15  8990 

$867,47 

$329  72 

$173  49 

0027 

15  8990 

$867  47 

$329  72 

$173  49 

0027 

15.8990 

$867.47 

$329,72 

$173,49 

0027 

15.8990 

$867.47 

$329  72 

$173  49 

0027 

15.8990 

$867,47 

S32S  72 

$173  49 

0027 

15.8990 

$867  47 

$329  72 

$173  49 

0025 

5.1912 

$283.24 

$107  00 

$56  65 

0025 

5.1912 

$283,24 

$107,00 

$56  65 

0022 

18  7932 

$1,025,38 

$354.45 

$205  08 

0019 

3.9493 

$215,48 

$71,87 

$43  10 

0019 

39493 

$215,48 

$71  87 

$43.10 

0016 

2,5724 

$140.35 

$5731 

$28  07 

0012 

0  7694 

$41.98 

$11  18 

$8  40 

0013 

1-1272 

$61.50 

$14  20 

$12  30 

0012 

0.7694 

$41,98 

$11  18 

$8  40 

0015 

1.5968 

$87,12 

$20  35 

$17  42 

0012 

0.7694 

$41.98 

$11  18 

$8  40 

0012 

0.7694 

$41.98 

$11,18 

$8  40 

0016 

2.5724 

$140,35 

$57,31 

$2807 

0016 

25724 

$140,35 

$57  31 

$28  07 

0025 

5,1912 

$283.24 

$107  00 

$56  65 

0027 

15  8990 

$867  47 

$329  72 

$173  49 

0027 

15,8990 

$867.47 

$329  72 

$173,49 

0027 

15-8990 

$867  47 

$329  72 

$173,49 

0027 

1 5  8990 

$867,47 

$329  72 

$173  49 

0027 

15  8990 

$867,47 

$329,72 

$173,49 

0027 

1 5  8990 

$867,47 

$329  72 

$173,49 

0027 

1 5  8990 

$867  47 

$329,72 

$173,49 

0027 

15  8990 

$867,47 

$329.72 

$173,49 

0027 

1  5  8990 

$867  47 

$329,72 

$173.49 

0022 

18  7932 

$1,025.38 

$354  45 

$205,08 

0022 

18  7932 

$1.025  38 

$354,45 

$205,08 

0022 

18  7932 

$1,025.38 

$354.45 

$205  08 

0022 

18-7932 

$1,025,38 

$354.45 

$205  08 

0025 

5  1912 

$283,24 

$107  00 

$56  65 

0021 

14  3594 

$783,48 

$219  48 

$156  69 

0021 

14,3534 

$783  46 

$219,48 

$156,69 

0021 

14  3594 

$783  46 

$219,48 

$156,69 

0021 

14  3594 

$783,46 

$219,48 

$156  69 

0027 

15  8990 

$867,47 

$329.72 

$173  49 

0027 

15  8990 

S867  47 

$329  72 

$173  49 

0027 

15  8990 

$867.47 

$329-72 

$173  49 

0027 

15  8990 

$867.47 

$329,72 

$173  49 

0016 

25724 

$140-35 

$57  31 

$28  07 

0016 

2.5724 

$140,35 

$57.31 

$28  07 

0340 

0.6314 

$34,45 

$25,00 

$867,47 

$6.89 
$5.00 

$173  49 

1501 

0027 

15  8990 

$329,72 

0027 

15  8990 

$867,47 

$329,72 

$173  49 

0027 

15  8990 

$867,47 

$329-72 

$173.49 

0027 

15.8990 

$867,47 

$329,72 

$173  49 

0019 

3,9493 

$215.48 

$71.87 

$43.10 

0027 

15.8990 

$867,47 

$329,72 

$173  49 

0022 

18  7932 

$1,025,38 

$354  45 

$205.08 

0022 

18  7932 

$1,025,38 

$354,45 

$205  08 

0027 

15  8990 

$867,47 

$329  72 

$173  49 

0027 

15  8990 

$867  47 

$329  72 

$173,49 

0027 

15  8990 

$867,47 

$329  72 

$173,49 

0027 

15  8990 

$867  47 

$329,72 

$173,49 

0022 

18.7932 

$1,025  38  1 

$354.45 

$205  08 

FARS/DFARS 

Appiy 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Descnption 


Relative 
weight 


PayfTier't 
fate 


-I- 


NatKxial 
unad)Listed 
copayment 


-4- 


Mmimum 
unadjusted 
copayment 


15941  

t 

15944        

t 

15945      

t 

15946      

t 

15950      

t 

15951      

T  

15952      

t 

15953 

t 

15956      

t 

15958     

t 

15999      

t 

16000      

t 

16010      

t 

16015      

T  

16020      

T  

16025      

t 

16030       

T  

16035         

C  

16036     

C  

17000  

t 

17003  

T  

17004  

T  

17106  

t 

17107       

T 

17108  

t 

17110  

T  

17111     

T  

t 

17250    

17260      

t 

17261         ..  . 

T  

17262     

t 

17263       

T ; 

17264     

t 

17266        

T  

17270     

t 

17271      

t 

17272         

T  

17273  

t 

17274  

t 

17276  

t 

17280     

t 

17281  

t 

17282  

t 

17283  

t 

17284  

T  

17286      

t 

17304     

t 

17305   

t 

17306       

T  

17307  

t 

17310  

T  

17340 

t 

17360    

t 

17380     

t 

17999    

t 

19000    

t 

19001  

t 

19020  

t 

19030       

N  

19100   

t 

19101  

t 

19102  

t 

19103  

T  

19110  

t 

19112  

t 

19120  

t 

19125  

t 

19126  

t 

19140  

T  

19160       

T  

19162       

T  

19180  

t 

19182       

T  

19200     

C  

19220  

C  

Remove  hip  pressure  sore 

Remove  hep  D''ossu'e  sore 

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  see 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore  .... 
Remove  thigh  p'essure  sore  .... 
Remove  thigh  pressure  sore  .... 

Removal  of  p'-essu'e  sore  

Initial  treatment  o*  bum(s)  

Treatment  o'  Bumisl    

Treatment  ot  Pum(s)   

Treatment  of  tiumjsi  

Treatment  of  bum(s)  

Treatmen'  of  bum(s)  

Incision  of  bum  scab   inlti  

Escharotomy   add'   incision   

Destroy  benigapremlg  lesion   ., 

Destroy  lesions,  2-14    

Destroy  lesions,  15  or  more  .... 

Destruction  of  skin  lesions  

Destruction  of  sl<in  lesions  , 

Destruction  of  skm  lesions  

Destruct  lesion,  1-14  

Destruct  lesion,  15  or  rrwre  .... 

Chemical  caute'~y.  tissue  

Destruction  o'  s><.in  lesions  

Destruction  Qf  skin  lesions  

Destoiction  o*  Skin  lesions  

Destoiction  of  SKm  lesions  

Desfuction  of  skin  lesions  

Destruction  of  skin  leS'Ons  

Destruction  of  skin  (esions  

Destruction  o*  skin  lesions  

Destojction  0'  skin  lesions  ...... 

Destruction  of  skin  lesions  

Destnuction  o'  skin  lesions  

Destnjction  0'  Skin  lesions  

Destruction  cf  Skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destoiction  o'  skm  lesions  

Destruction  of  skin  lesions  

Chemosurgerv  of  skin  lesion  .. 

2  stage  mohs  up  tc  5  spec  .... 

3  stage  mohs   up  '.c  5  spec  .... 
Mohs  aodi  stage  up  tc  5  spec 
Extensive  skin  chemosurgery  . 

Cryotherapy  o'  skin    

Skin  peel  inerapy  

Hai'  -emovai  by  electrolysis  .... 

Skin  ;issue  procedure  

Drainage  of  breas'  lesion  

Drain  breast  lesion  aod-on 

Incision  of  breast  lesion  

Injection  for  breast  >-ray   

Bx  breast  percut  w'o  image  .... 

Biopsy  o'  breast  open     

Bx  breas;  percut  w.'image  

Bx  breast  percut  w.bevice  

nippie  exploration  

Excise  breast  duct  fistula  

Removal  cf  breast  lesion   

Excision  breas'  lesion  , 

Excision  aodi  preast  lesion  ..., 

Removal  of  breast  tissue    , 

Removal  of  breast  tissue  

Remove  b'east  tissue,  ruxles 

Removal  o'  breast    

Removal  of  breast  

Removal  of  breast    

Removal  of  b^eas?     


0022 

0027  ' 

0027 

0027 

0022 

0022 

0027 

0027 

0027 

0027 

0022 

0012 

0016 

0017 

0013 

0012 

0015 


18.7932  ' 

15.8990 

15  8990 

158990 

18  7932 

18  7932 

15  8990 

15  8990 

15  8990 

15  8990 

18.7932 

0.7694 

2.5724 

16.3697 

1.1272 

0.7694 

1.596fc 


$1.025  38 

$867  47 

$867  47 

$867.47  I 

$1,025.38 

$1  025  38 

$867  47 

$867.47 

$867  47 

$867  47 

I  025  36 

511  98 

S'40  36 

$893  15 

$61  50 

$41.98 

S87.12 


$ 


$354  45 

$329.72 

$329  72 

$329  72 

$354  45 

$354  45 

$329  72 

$329  72 

$329  72 

$329  72 

$354  45 

$11.16 

$57.31 

$227  84 

$1420 

$11.18 

$20.35 


$205  08 

$173  49 
$173  49 
$173  49 
$206  06 
$205  08 
$173  49 
$173  49 
$173  49 
$173  49 
$205  08 
$8  40 

$28.07 
$178.63 

$1230 
$8  40 

$17  42 


0010 

0.6480 

$35.36 

$10.08 

$7  07 

0010 

0.6400 

$36.36 

$10.08 

$7  07 

0011 

2.2217 

$121.22 

$27.88 

$24.24 

0011 

2.2217 

$121.22 

$27.88 

$24  24 

0011 

2.2217 

$121.22 

$27  88 

$24  24 

0011 

2.2217 

$121.22 

$27  88 

$24  24 

0010 

0.6480 

$35.36 

$1008 

$7.07 

0010 

0.6480 

$35.36 

$1008 

$7  07 

0013 

1.1272 

$61.50 

$14.20 

$12  30 

0015 

1.5968 

$87.12 

$20.35 

$17  42 

0015 

1  5968 

$87  12 

$20  35 

$i7.4e 

0015 

•  5966 

S87.12 

$20  35 

$17.42 

0015 

•  b96t 

$87,12 

$20  36 

$17.42 

0015 

:  5964 

S87  12 

$20  35 

$17.42 

0016 

2.5724 

$140.35 

$5731 

$28  07 

0015 

1.5968 

$87  12 

$20  35 

$1742 

0013 

1  1272 

$61.50 

$14  20 

$12.30 

0015 

1  596f 

$8712 

$20  35 

$17.42 

0015 

1  5968 

$87  12 

$20  35 

$17.42 

0016 

2  5724 

$140.35 

$5731 

$28.07 

0016 

2  5724 

$140.35 

S57  31 

$28  07 

0015 

■  5966 

$87.12 

$2C35 

$'7  42 

0015 

1  5966 

S8712 

$20  35 

$17  42 

0015 

1  596& 

S87  12 

$20  35 

$17  42 

0015 

V5966 

S87.12 

$20  36 

$17.42 

0016 

2  572J 

$140.35 

$5731 

$28.07 

OOtS 

t  5966 

$87  12 

$20  35 

$17  42 

0694 

29752 

$^62  33 

$64  93 

$32  4- 

0694 

2  9752 

$-62  33 

$64  93 

$32  4- 

0694 

2  9752 

$'62  33 

$64  93 

$32  4- 

0694 

2  9752 

$■62  33 

$64  93 

$32  4- 

0694 

2  9752 

$-62  33 

$64  53 

$32  4- 

0012 

0-6&4 

$4-  96 

5-,  -f. 

$8  4C 

0012 

0  769-5 

$41  96 

$  ■  ■  "6 

$6  4C' 

0012 

0769^ 

$41  96 

$'■  '6 

$8  40 

9006 

1  552- 

$9C'  •- 

$2326 

$18  03 

0004 

t  5882 

$86  66 

$22  36 

$17  33 

0004 

1  5682 

$86  65 

$22.36 

$1733 

0007 

1 1  8633 

$647  27 

$129  45 

0005 

3.2698 

$178  40 

$71.59 

$35  66 

0028 

17.6584 

$963  46 

$303  74 

$-92  69 

0005 

3.2696 

S--6  4C 

$71.59 

$3£  66 

0658 

5.5775 

$304  34 

$60  87 

0028 

17.6564 

$963  46 

$303.74 

$192  69 

X28 

17  6564 

$963  46 

$303  74 

$-92  69 

0026 

17  6584 

$?i63  4c 

$303  74 

$-92  69 

0C28 

17  6584 

$963  4c 

$30374 

$192  69 

0026 

17  6584 

$963  4€, 

$303  74 

$192  69 

0028 

17  6584 

$963  46 

$303  74 

$192  69 

0028 

17  6584 

$963  46 

$303.74 

$192  69 

0693 

39  0111 

$2  128  48 

$798  1  7 

$425  70 

0029 

30.1167 

Si. 643,20 

$632  64 

$328  64 

0029 

30.1167 

$1,643.20 

£632  64 

$326  64 



1  

CPT  codes  ana  aescnptions  only  are  copyright  American  Meflicai  Association  AH  Rights  Reserved  Applicable  PARS/DFARS  Apply 
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ADDENDUM  B.-PAYMENT  STATUS  Bv  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPTHCPCS 


Status  indi- 
cator 


Condttion 


19240 
19260 

19271 
19272 

19290  . 

19291  . 
19295  . 
19316  . 
19318  . 

19324  . 

19325  . 
19328  . 
19330  . 
19340  . 
19342  . 
19350  . 
19355  . 
19357  . 
19361  . 
19364  . 

19366  . 

19367  . 

19368  .. 

19369  .. 

19370  .. 

19371  .. 
19380  . 
19396  ,. 
'9499  . 
20000  . 
20005  . 
20 '00  . 

20101  .. 

20102  .. 

20103  .. 
20150  .. 
20200  .. 

20205  ., 

20206  ,. 
20220  .. 
20225  .. 
20240  .. 
20245  ... 

20250  .. 

20251  .. 

20500  ... 

20501  .. 
20520  ... 

20525  .. 

20526  .. 

20550  ... 

20551  . 

20552  .. 

20553  .. 
20600  . 
20605  . 
20610  ... 
20612  .... 
20615  .... 
20650  ... 
20660  . . 
20661 
20662 

20663  . 

20664  ... 
20665 
20670  . 
20680  .. 
20690  ... 

20692  ... 

20693  ... 

20694  ... 
20802  ,. 
20805 
20808 


T 
T 
C 

C 
N 

N 

S 

T 

T 

T 

T  . 

T 

T  . 

T  , 

T  , 

T  . 

T  . 

T  . 

C  . 

C  . 

T  . 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  ., 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  ... 

N  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T-... 

T  ... 

T  ... 

C  ... 

C  .... 

c  .... 

c  .... 

c  .... 

X  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

C  .... 

C    ... 


Dtscnption 


Removal  of  breast 

Removal  of  chest  wall  lesion 

Revision  of  chest  wall  

Extensive  chest  wall  surgery 

Place  needle  wire,  breast  

Place  needle  wire,  breast  

Place  breast  clip,  percut  

Suspension  of  breast  

Reduction  of  large  breast 

Enlarge  breast  . 

Enlarge  breast  with  implant  ... 

Removal  of  breast  implant  

Removal  of  implant  material  .. 
Immediate  breast  prosthesis 

j  Delayed  breast  prosthesis  

Breast  raconstoiction  

Correct  inverted  nipple(s) 

Breast  reconstaiction  

Breast  reconstruction  

Breast  reconstnjctibn  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstaiction  

Breast  reconstruction  

Surgery  of  breast  oapsule  

Removal  of  breast  capsule  

Revise  breast  recorstruction  .. 
Design  custom  breast  implant 

Breast  surgery  procedure 

Incision  of  abscess 

Incision  of  deep  abscess  

Explore  wound,  neck 

Explore  wound,  ch«st 

Explore  wound,  abdomen  

Explore  wound,  extremity 

Excise  epiphyseal  bar  

Muscle  biopsy  , 

Deep  muscle  biopsy 

Needle  biopsy  muscle  

Bone  biopsy,  trocar/needle  ..„. 

Bone  biopsy,  trocar/needle  

Bone  biopsy,  excisicnal  

Bone  biopsy,  excisibnal  

Open  bone  biopsy  \. 

Open  bone  biopsy  

Injection  of  sinus  tract  

Inject  sinus  tract  for  x-ray  

Removal  of  foreign  body 

Removal  of  foreign  body  

Ther  injection,  carp  tunnel  

Inject  tendon/ligamant/cyst 

Inj  tendon  ongin/insertion  

Inj  trigger  point.  1/2  musci  

Inject  tngger  points.  >  3  

Drain/inject,  jomt/bursa 

Drain/inject,  joint/bujsa -.. 

Drain/inject,  joint/bursa 

Aspirate/inj  ganglion  cyst  

Treatment  of  bone  oyst 
Insert  and  remove  bone  pin 

Apply,  rem  fixation  device 

Application  of  head  brace  

Application  of  pelvis  brace  

Application  of  thigh  brace  

Halo  brace  application  

Removal  of  fixation  device  

Removal  of  support  implant  

Removal  of  support  implant  

Apply  bone  fixation  device 

Apply  bore  fixation  device  

Adjust  txjne  fixation  device  

Remove  bone  fixatior  device  .... 

Replantation,  arm,  complete  

Replant  foreann,  complete 

Replantation  hand,  complete 


APC 


0030 
0021 


0657 
0029 
0693 
0693 
0648 
0029 
0029 
0030 
0648 
0028 
0029 
0648 


0029 


0029 

0029 

0030 

0029 

0028 

0006 

0049 

0023 

0027 

0027 

0023 

0051 

0021 

0021 

0005 

0019 

0020 

0022 

0022 

0049 

0049 

0251 


0019 
0022 
0204 

0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0004 
0049 


Relative 
weight 


37,3083 
14,3594 


1.5102 
301167 
39,0111 
39,0111 
54.0165 
30  1167 
30.1167 
37  3083 
54.0165 
17,6584 
30  1167 
54.0165 


30.1167 


30.1167 

30  1167 

37.3083 

30.1167 

17.6584 

1,6527 

19.6046 

28141 

1 5  8990 

15.8990 

2.8141 

34.5144 

14.3594 

14  3594 

3.2698 

3.9493 

7,0842 

18,7932 

18  7932 
19,6046 

19  6046 
1.7880 


3.9493 
18,7932 
2,1711 
2,1711 
2.1711 
2.1711 
2.1711 
2,1711 
2,1711 
2,1711 
2,1711 
1,5882 
19,6046 


0340 

0,6314 

0021 

14  3594 

0022 

18  7932 

0050 

24  8651 

0050 

24  8651 

0049 

1 9  5046 

0049 

19.6046 

Payment  Nahoi^a\ 

^g,g  unadjusted 

copayment 


$2,035,58 
$783,46 


$82,40 

$1,643.20 
$2,128,48 
$2,126  48 
$2,947  19 
$1,643,20 
$1,643,20 
$2,035,58 
$2,947  19 
$96C'  46 
$1,643,20 
$2,947.19 


$1,643.20 


$1,643,20 

$1,643  20 

$2,035  58 

$1,643  20 

$963  46 

$90  17 

$1,069  65 

$153,54 

$867  47 

$867  47 

$153  54 

$1,883,14 

$783  46 

$783  46 

$178  40 

$215  48 

S386  52 

$1,025.38 

Si. 025. 38 

$1,069,65 

$1,069  65 

897,56  , 

$215  48  ' 

$1,025  38 
$118,46 
$118  46 
$118  46 
$11846 
$118  46 
$118  46 
$118.46 
$11846 
$118,46 
$86,65 

$1,069,65 


$34,45 
$783,46 
$1,025,38 
$1,356,66 
$1,356,66 
$1,069  65 
$1,069,65 


$763  55 
$219  48 


$63264 
$798,17 
$798,17 

$632  64 
$632,64 
$763-55 

$303  74 
$632,64 


$632,64 


$219,48 
$219,48 

S71  59 

$71.87 

$113  25 

$354,45 

$35445 


$71,87 
$354  45 
$40,13 
$40  13 
$40,13 
$40,13 
$40  13 
$40.13 
$40.13 
$40.13 
$40,13 
$22  36 


$21948 
$354  45 


$632.64 

$632  64 
S763  55 
$632  64 
$30374 
$2326 

$40  37 
$329  72 
S329  72 

S4037 


Minimum 
unadjusted 
copayment 

$407.12 
$156.69 


$16.48 

$328  64 
$425.70 
$425  70 
$589  44 
S328  64 
$328  64 
$407  12 
$589  44 
$192  69 
$328.64 
$589  44 


$328.64 


$328.64 

$328.64 
$407.12 
S32864 
$192.69 

$18.03 
$213.93 

$30.71 
$173.49 
$173.49 

$30.71 
$376.63 
$156.69 
$156.69 

S35.68 

$43.10 

$77.30 
$205  08 
$205.08 
$213.93 
$213.93 

$19.51 

$43.10 
$205.08 
$23.69 
$23.69 
$23.69 
$23.69 
$23.69 
$23.69 
$23.69 
$23.69 
$23.69 
$17.33 
$213.93 


$6.89 

$156.69 
$205.08 
$271.33 
$271 .33 
$213.93 
$213.93 


S^ArrDTrA^^Sor^rsr:;^:.""  ^^°^'"°" "  "'^^•^  "--^  ^^^^^  ^^^^^^^ars  appi. 


Federal  Register    Vol.   68.  No.   216/Friday,  November  7.  2003 /Rules  and  Regulations  63499 


ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  information  Calender  yea^  2004-Cont:nued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


20816 
20822 
20824 
20827 
20838 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
20926 

20930  . 

20931  . 

20936  . 

20937  . 

20938  . 
20950  . 

20955  . 

20956  . 

20957  . 
20962  . 

20969  . 

20970  . 

20972  . 

20973  . 

20974  . 
20975 
20979  . 
20982  . 
20999  . 
21010  . 
21015  . 
21025- . 
21026  . 

21029  . 

21030  . 

21031  . 

21032  . 
21034  . 
21040  . 

21044  . 

21045  . 

21046  . 

21047  . 

21048  . 

21049  . 

21050  .. 
21060  .. 
21070  .. 

21076  .. 

21077  .. 

21079  .. 

21080  .. 

21081  . 

21082  . 

21083  . 

21084  .. 
21085 

21086  . 

21087  , 

21088  . 

21089  .. 
21100  .. 
21110  .. 
21116  .. 

21120  .. 

21121  .. 

21122  .. 

21123  .. 
21125  .. 
21127  .. 
21137  .. 


C 
C 

c 
c 
c 

t 
t 
t 

T 
T 
T 
T 
T 

c 
c 
c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 
c 

A 

T  , 
A 

T  . 

T  . 

T  . 

T  . 

t". 
t  . 
t  . 
t  . 
t  . 
t  . 
T  . 
T  . 
T  . 
C  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  ., 
T  .. 
T  ., 
T  .. 
T  .. 
T  .. 
44  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


21138 1  T 


Descnption 


Replantation  digit,  complete  

Replantation  digit,  complete 

Replantation  thumb,  complete  .. 

Replantation  thumb,  complete  .. 

Replantation  foot,  complete  

Removal  of  bone  for  graft 

Removal  of  txjne  for  graft  

Remove  cartilage  for  graft  

Remove  cartilage  for  graft  

Removal  of  fascia  for  graft 

Removal  of  fascia  for  graft 

Removal  of  tendon  for  graft  

Removal  of  tissue  for  graft 

Spinal  bone  allograft  

Spinal  bone  allograft  

—  [  Spinal  bone  autograft 

Spinal  txsne  autograft 

Spinal  txme  autograft 

Fluid  pressure,  muscle  

Fibula  txjne  graft,  microvasc 

Iliac  bone  graft,  microvasc  

Mt  tx)ne  graft,  microvasc  

Other  bone  graft,  microvasc  

;  Bone/skin  graft,  microvasc 

'  Bone/skin  graft,  iliac  crest 

; Bone/skin  graft,  metatarsal  

'  Bone/skin  graft,  great  toe 

Electncal  bone  stimulation  

I  Electncal  bone  stimulation  

Us  bone  stimulation  

Nl ■  Ablate,  bone  tumor(s)  perq  

Musculoskeletal  surgery 

incision  of  )aw  joint  

Resection  of  facial  tumor  

— .•• Excision  of  bone,  lower  jaw  

:  Excision  of  facial  bone{s)  

Contour  of  face  txjne  lesion 

Removal  of  face  bone  lesion  

Remove  exostosis,  mandible  

Remove  exostosis,  maxilla  

Removal  of  face  bone  lesion  

Removal  of  jaw  bone  lesion 

I  Removal  of  jaw  tx)ne  lesion  

Extensive  jaw  surgery  

Remove  iTiandible  cyst  complex 

Excise  Iwr  jaw  cyst  w/repair  

Remove  maxilla  cyst  complex  ... 

,  Excis  uppr  jaw  cyst  w/repair  

I  Removal  of  jaw  joint 

I  Remove  jaw  joint  cartilage 

Remove  coronoid  process  

Prepare  faceoral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face/oral  prosthesis  

I  Prepare  face/oral  prosthesis  , 

j  Prepare  face/oral  prosthesis  

Prepare  face'oral  prosthesis  

Prepare  face/oral  prosthesis  

Prepare  face/oral  prosthesis  

I  Prepare  face/oral  prosthesis  

I  Prepare  face/oral  prosthesis  

I  Prepare  face/oral  prosthesis  

':  Prepare  face/oral  prosthesis  

Maxillofacial  fixation  

,  Interdental  fixation  

Injection,  jaw  joint  x-ray  

!  Reconstruction  of  chin  

Reconstruction  of  chin  

Reconstaiction  of  chin  

Reconstruction  ot  chin  

Augmentation,  lower  jaw  bone  .... 
Augmentation,  lower  jaw  bone  .... 

Reduction  of  forehead 

Reduction  of  forehead 


ARC 


0050 
0050 
0027 
0027 
0027 
0027 
0050 
0027 


0006 


0048 


1557 
0049 
0254 
0253 
0256 
0256 
0256 
0254 
0254 
0254 
0256 
0254 
0256 


0256 

0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0253 
0256 
0256 
0256 
0253 
0256 
0252 


0254 
0254 
0254 
0254 
0254 
0256 
0254 
0256 


Relative 
we«ght 


I  Payment 
rate 


24.8651 

24  8651 
15  8990 
15  8990 
15.8990 
15.8990 
248651 
15.8990 


1.6527 


19.6046 


19.6046 
21,8901 

15.2249 
35.1548 
35.1548 
35.1548 
21.8901 
21.8901 
21.8901 
35,1548 
21  8901 
35.1548 

35.1548  I 
35  1548 
35  1548 
35.1548 
35  1548 
35  1548 
35  1548 
21,8901 
35  1548 
35  1548 
35.1548 
35  1548 
35  1548 
35  1548 
35.1548 
15.2249 
35.1548 
35  1548 
35,1548 
15.2249 
35.1548 
6.4469  I 

21  8901 
21.8901 
21.8901 
21.8901 
21  8901 
35.1548 
21  8901 
35.1548 


$1,356.66 

Si. 356.66 
$867  47 
$867  47 
$867  47 
$867  47 

$U56.66 
$867.47 


$90.17 


$1,069.65 

$1,850.66 
$1,069.65 
$1,194.35 
$830  69 
$1,918.08 
$1.91808 
$1,918.08 
$1,194.35 
$1.194  35 
$1.194  35 
$1,918.08 
$1,194.35 
$1,918.08 

$1,916.08 

$1.918  08 
$1,918.08 
$1,918.08 
$1,918.08 
$1,91808 
$1.91808 
$1,194,35 
$1,918.08 
$1.91808 
$1.91808 
$1.918  08 
$1,918.08 
$1.918  08 
$1.91808 

$830  69 
$1,91808 
$1.91808 
Sl.918,08 

$830.69 
$1,918.08 

$351.75 

$1,194.35 
$1.194  35 
$1,194.35 
$1,194.35 
$1.194  35 
$1,918.08 
$1,194,35  I 
$1,918  08  1 


National  Minimum 

unadjusted    '    unadjusted 
copayment       copayment 


$329.72 

$32972 
$329.72 
$329.72 

$329!72 


$23.26 


$321  35 
$282.29 


$321.35 
$321.35 
$321 .35 

$321.35 


$321.35 


$282.29 

$282.29 

$113.41 

$321.35 
$321.35 
$321  35 
$321  35 
$321.35 

$321  !35 


$271.33 
$271 .33 
$173  49 
$173.49 
$173.49 
$173  49 
$271.33 
$173.49 


$18.03 


.$213.93 

$370.00 
$213.93 
$238.87 
$166  14 
$383.62 
$383.62 
$383.62 
$238  87 
$23887 
$238.87 
$383  62 
$23887 
$383.62 

$383.62 

$383  62 
$38362 
$383  62 
$383  62 
$383  62 
$383.62 
$238.87 
$383.62 
$383  62 
$383  62 
$383  62 
$38362 
$383  62 
$383  62 
$166  14 
$383  62 
$383  62 
$383.62 
$166  14 
$383.62 
$70.35 

$238.87 
$238.87 
$23887 
$238.87 
$238.87 
$383.62 
$23887 
$383  62 


CPT  codes  and  descriptions  only  are  copyngh)  Amencan  Medical  Assoaation.  All  Rights  Reserved  Applicable  FARS/DFARS  AddIv 
Copyright  American  Dental  Association  All  nghts  reserved. 
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CPTTHCPCS 

Status  indi- 
cator 

Condition 

21139  

t 

c 

I ::::::::::: 

C  

c 

c :..... 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

t „ 

c 

c 

c 

c 

c 

c 

c 

c  ....^ 

T  

T  

T  

t 

T 

T  

T  

T  

T  

T 

T  

T  

T  

T- 

T  

C  

T  

T  

C  

C  

T  

t 

T  

T  .- 

C  

T 

T  

T  

T  

T  

T  

T  

t  

X  

X  

X  

T  

T  

T  

T 

T  

T  

T  

t 

C  

C  

t 

C  

C  

21141  

- 

21142  

21143    

21145    

21146  

21147    

21150  

21151     

21154      

21155  

21159  

21160  

21172  

21175    

21179    

21180    

21181  

21182    

' 

21183       

21184      

21188  

21193  

21194  

21195    

21196  

21198    

21199    



21206    

21208    

21209     

21210  

21215    

21230    

21235     

21240     

_ 

21242    

21243     



21244     

21245    „.... 

21246    

21247    

21248     

21249    

21255     

21256     

21260     

21261     

21263    

21267     

., ^ 

21268    

21270     

21275     

21280    

21282     ^. 

21295     

21296     

21299    



21300     

21310    

_ 

21315     

21320    

21325    

21330   

21335     

21336    

21337     

21338     

21339    

21340     

21343 

21344       

21345    

21346  

21347  

Description 


Reduction  of  forehead 

Reconstruct  midtace,  iefort  ... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  midlace,  iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reco.istruct  midface,  Iefort  ... 
Reconstruct  rnidface,  Iefort  .... 
Reconstruct  midface,  iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  midface,  Iefort  .... 
Reconstruct  orbitforenead  ..... 

Reconstruct  orbilforenead  

Reconstiict  entire  forehead  ... 
Reconstruct  entire  torehead  ... 
Contour  cranial  bone  lesion  ... 

Reconstruct  crania!  bone  

Reconstruct  cranial  tjone  

Reconstruct  cranial  txine  

Reconstruction  of  mioface  

Reconst  iwr  law  w/o  graft  

Reconst  iwr  ja*  w/graft  

Reconst  iwr  )aw  w;o  fixation   .. 

Reconst  iwr  law  w/fixation  

Reconstr  Iwr  |aw  segment 

Reconstr  Iwr  jaw  w  advance  .. 
Reconstruct  upper  jaw  bone  .. 
Augmentation  of  facial  bones 

Reduction  of  facial  txjnes  

Face  t)one  graft 

Lower  jaw  txine  graH  

Rib  cartilage  graft 

Ear  cartilage  graft 

Reconstruction  of  jaw  joint  

Reconstruction  of  jaw  |Oinf  

ReconstOiCtion  of  jaw  (oint 

Reconstruction  of  lower  jaw  ... 

Reconstruction  of  jaw  

Reconstruction  of  jaw 

Reconstruct  lower  jaw  bone  ... 

Reconstruction  of  jaw  

Reconstruction  of  jaw  

Recx)nstruc1  lower  jaw  bone  ... 

Reconstruction  of  ort)it  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Augmentation,  cheekbone  .... 
Revision   orbitofacial  tx)nes  ... 

Revision  0*  eyelid  

Revision  o'  eyelid  

Revision  of  jaw  muscle/bone  . 
Revision  of  law  muscle/bone  . 
Cranio/ m.axillofacial  surgery  ... 

Treatment  of  skull  fracture  

Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture   .... 

Treat  nasal  septal  fracture  

Treat  nasal  septal  fracture  

Treat  nasoethmoid  'racture  .... 
Treat  nasoethmoid  'racture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  sinus  fracture  .... 
Treatment  of  sinus  fracture  .... 

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  


APC 


0256 


0254 


0256 

0256 
0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 


0256 
0256 


0256 

0256 
0256 
0256 


0256 

0256 
0256 
0253 
0252 
0254 
0253 
0253 
0340 
0340 
C340 
0254 
0254 
0254 
0046 
0253 
0254 
0254 
0256 


0254 


Relative 
weight 


35.1548 


21.8901 


35.1548 
35.1548 


351548 

35  1548 
35  1548 
35.1548 

35  1548 

35  1 548 

35  1 548 

15  2249 

6  4469 

21  8901 

15  2249 

15,2249 

06314 

06314 

0.6314 

21  8901 

21  8901 

21  8901 

325581 

1 5  2249 

21  8901 

21  8901 

35.1548 


21.8901 


CPT  cooes  ano  aescriptioos  only  are  copyright  Amencan  Medical  Association.  All  Rights  Resen/ed.  Applicable  FAHS/DFARS  Apply 
Copyngni  Amencan  Dental  Assodaiian.  All  rights  laserved 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$1,918.08 


35.1548  1 

$1,918.08 

35  1548 

$1,918.08 

35  1548 

$1,918.08 

35  1 548 

$1,918.08 

35  1548 

$1,918.08 

35  1548 

$1,918.08 

35  1548 

$1,918.08 

35  1548 

$1,918.08 

21  8901 

$1,194.35 

35  1548 

$1,918.08 

35  1548 

$1,918.08 

35  1 548 

$1,918  08 

35  1 548 

$1,918.08 

35  1548 

$1,918.08 

35  1548 

$1,91808 

$1,918.08 
$1,918.08 


$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 


$1  918 

$1,918 

$1,918 

$830 

S351 

$1  194 

$830 

$830 

$34 

$34 

$34 

$1,194 

$1,194 

$1,194 

$1,776 

$830 

$1,194 

$1,194 

$1,918, 


08 
08 
08 
69 
75 
35 
69 
69 
.45 
45 
45 
35 
.35 
35 
40 
69 
35 
35 
08 


$1,194.35  ; 


$1,194.35 


$321.35 


$321.35 


$282  29 

$11341 
$321  35 
$282,29 
$282  29 


$321  35 
$321  35 
$321  35 
$535  76 
$282.29 
$321  35 
$321  35 


$321.35 


$383  62 


$238  87 


$383.62 
$383  62 
$383.62 
$383.62 
$383  62 
$383  62 
$383  62 
$383.62 
$238.87 
$383  62 
$383.62 
$383  62 
$383  62 
$383  62 
$383  62 


$38362 
$33362 


$383  62 
$383.62 
$383  62 
$383  62 

$383  62 

$383  62 

$383  62 

$166  14 

$70,35 

$23887 

$166  14 

$166.14 

$6.89 

$6.89 

$6  89 

$238.87 

$238  87 

$23887 

$355  28 

$166,14 

$238.87 

$238  87 

$383  62 


$238.87 
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CPT/HCPCS 


Status  indi- 
cator 


Condrtion 


21348 

21355 


21356     I  C 


21360 
21365 
21366 
21385 
21386 
21387 
21390 
21395 
21400 
21401 

21406  . 

21407  , 

21408  . 

21421  . 

21422  , 

21423  . 
21431 

21432  , 

21433  . 
21435 
21436 
21440 
21445  . 
21450 

21451  . 

21452  . 

21453  . 

21454  . 

21461  . 

21462  . 
21465  . 
21470  . 
21480  . 
21485  . 
21490  . 
21493  . 
21494 
21495  . 
21497 
21499  . 

21501  . 

21502  , 
21510  . 
21550  . 

21555  ., 

21556  . 

21557  .. 
21600  . 
21610  .. 

21615  .. 

21616  .. 
21620  .. 
21627  .. 
21630  . 
21632  . 
21685 
21700  ,- 
21705  .. 
21720  . 
21725  - 
21740  .. 

21742  .. 

21743  .. 
21750  ,. 
21800 
21805  , 
21810  .. 
21§^0  .. 
21825  .. 
21899  . 
21920  . 
21925  .. 


C 

c 
c 
c 
c 
c 
t 
c 

T 

t 

T 
T 

c 

T 
C 
C 
C 

c ; 

c  . 

c  . 

c  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

C  . 

T  . 

T  . 

T  . 

T  . 

C  . 

T  . 

T  . 

T  . 

C  . 

T  . 

T  . 

C  . 

C  . 

C  . 

C  .. 

C  .. 

C  ., 

T  .. 

T  .. 

C  .. 

T  .. 

T  .. 

C  .. 

T  .. 

T  .. 

C  .. 

T  .. 

T  .. 

C  .. 

T  .. 

C  .. 

T  .. 

T  .. 

T  .. 


Nl 


Description 


Treat  nose/jaw  fracture  

Treat  cheek  tXKie  fracture 

Treat  cheek  bone  fracture 

Treat  cheek  txine  fracture  

Treai  cheek  bone  fracture 

Treat  cheek  bone  tracture 

Treat  eye  socke'  fracture  

Treat  eye  socket  fractijre  

Treat  eye  socket  ''actijfe  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  ...... 

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  mouth  roof  fracture  

Treat  mouth  roof  fracture  

Treat  mouth  roof  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  craniofactal  fracture  

Treat  craniofactal  fracture  

Treat  craniofacial  fracture  

Treat  dental  ridge  fracture  .... 
Treat  dental  ndge  fracture  ..... 

Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  ;aw  fracture  

Treat  lower  ;aw  fracture  

Treat  lower  jaw  fracture  

Treat  lowe'  jaw  fracture  

Treat  lowe'  jaw  fracture  

Treat  lower  law  fracture  

Reset  aisiocated  jaw  

Bese'  dislocated  jaw  

Repai.-  aisiocated  jaw 

Treat  f-yoio  bone  fracture 

Treat  hyoio  bone  fracture 

Treat  hyoid  txjne  fracture 

Interaemal  wiring     

Heao  surgery  procedure  

Drain  neck,  chest  lesion  

Dram  chest  lesior"    

Drainage  of  bone  lesion  

Biopsy  of  neck.'chest  

Remove  lesion,  neck/chest  .... 
Remove  lesion,  neck/chest  .... 
Remove  tumor,  neck/chest  .... 

Partial  removal  of  nb  

Partial  removal  of  rib 

Removal  of  rib 

Removal  of  rib  and  nerves 

Partial  removal  of  stemurr^ 

Sternal  debndement  , 

Extensive  sternum  surgery  ..... 
Extensive  sternum  surgery  .... 
Hyoid  myotomy  &  suspension 

Revision  of  neck  muscle  

Revision  of  neck  muscle/rib  .... 

Revision  of  neck  muscle  

Revision  of  neck  muscle  

Reconstmcfion  of  sternum  

Repair  stenvnuss  w/o  scope  .. 
Repair  stemura'nuss  w/scope  . 
Repar  of  sternum  separation  . 

Treatment  of  nb  fracture  

Treatment  of  nb  fracture  

Treatment  of  nb  fracture(s)  

Treat  sternum  fracture  

Treat  sternum  fracture  

Neck  chest  surgery  procedure 

Biopsy  soft  tissue  of  back  

Biopsy  soft  tissue  of  back  


A  PC 


0256 


0256 


0252 
0253 
0256 
0256 


0254 


0254 
0254 
0251 

0252 
0253 
0256 
0254 
0256 
0256 
0256 
0256 
0251 
0253 
0256 
0252 
0252 


0253 
0253 
0008 
0049 


0021 

0022 
0022 


0050 
0050 


0252 
0049 


0049 

0006 


0051 
0051 


0043 
0046 


0043 


Relative 
weight 


Payment 
rate 


35.1548 


35.1548 

6  4469 
15.2249 
35  1548 
35.1548 

21.8901 


21.8901 

21.8901 

1.7880 

6.4469 
15.2249 
35  1548 
21.8901 
35.1548 
35.1548 
35.1548 
35.1548 

1.7880 
15  2249 
35  1548 

6  4469 

5  44.6? 


15.2249 
15.2249 
19.4831 
19.6046 


14.3594 
18.7932 
18.7932 

24.8651 
24.8661 


6.4469 
19.6046 

196046 

1 .6527 

34.5144 
34.5144 

1.9074 
325581 

1.9074 


0252 

64469 

0020 

70842 

0022 

18.7932 

$1,918.08 


$1,918.08 

$351 .75 
S830.69 

$1  918.08 
Sl.918.08 

$1,194.^ 


$1,194.35 

$1,194.35 

$97.56 

$351.75 

$830.69 

$1,918.08 

$1,194.35 

$1,918.08 

$1.918.d8 

$1,918.08 

$1,918.08 

$97.56 

$830.69 

$1,918.08 

$351.75 

$351.75 

$830.69 
$830.69 

$1,063  02 
$1,069.65 

$783!46 
$1,025.38 
$1,025,38 


$1,356.66 
$1,356.66 


$351 .75 
$1,069.65 

$1,069.65 
$90.17 

$1,883.14 
$1,883.14 

$104.07 
$1,776.40 

$104.07 

$351  75 
$386.52 

$1,025  38 


National 
unadjusted 
copayment 


una::^^s'ec 
copayment 


$113.41 
$282.29 


$321.35 


$321.35 

$321.35 

$113.41 
$282.29 

$321.35 


$282.29 

$113.41 
$113.41 

$282.29 
$282.29 


$219.48 
$354.45 
$354.45 


$113.41 


$23.26 


$535.76 


$113.41 

$113.25 

$354.45 


$383.62 


$383.62 

$70.35 
$166.14 
$383.62 
$383.62 

$238.87 


$238.87 

$23887 

$19.51 

$70.35 

$166.14 

$383.62 

$238.87 

$383.62 

$383  62 

$383.62 

$383.62 

$19.51 

$166.14 

$383  62 

$70  35 

$70.35 

$166.14 
$166.14 
$212.60 
$213.93 

$156  69 
$205.08 
$205.08 

iE271.33 
$271.33 


$70.35 
$213.93 

$213.93 
$18.03 

$376,63 
$376  63 

$20.81 
$355.28 

$20.81 

$70.35 

$77.30 
$205.08 


CPT  codes  and  descnptions  only  are  copynght  American  MedK^  Association.  All  Rights  Resen/ed  Applicable  FARS/DFARS  Aoolv 
Copyright  American  Dental  Associatioa  All  nghts  reserved  ^^ 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPTXCPCS 


21930 
21935 
22100 
22101 
22102 
22103 
22110 
22112 
22114 
22116 
22210 
22212 
22214 
22216 
22220 
22222 
22224 
22226 
22305 
22310 
22315 
22318 
22319 
22325 
22326 
22327 
22328 
22505 
22520 
22521 
22522 
22532 
22533 
22534 
22548 
22554 
22556 
22558 
22585 
22590 
22595 
2260C 
22610 
22612 
22614 
22630 
22632 
22800 
22802 
22804 
22808 
22810 
22812 
22818 
22819 
22830 
22840 
22841 
22842 
22843 
22844 
22845 
22846 
22847 
22848 
22S49 
22850 
22851 
22852 
22855 
22899 
22900 
22999 
23000 
23020 


Starus  indi- 
cator 


Condition 


Desoriptiofi 


Nl 
Nl 
Nl. 


Remove  lesion,  back  or  flank  . 

Remove  tumor,  back  

Remove  par  of  neck  vertebra 

Remove  part,  thorax  vertebra  . 

Remove  par;,  iumbar  vertebra 

Remove  extra  spine  segment  . 

Remove  part  of  necK  vertebra 

Remove  part,  thorax  vetebra  . 

Renx)ve  part,  Itmbar  vertebra 

Remove  extra  spme  segment  . 

Revision  o'  neck  spine  

Revision  of  thorax  sptne  

Revision  of  lumba'  spine   

Revise,  extra  spme  segment  .. 

Revision  of  neck  some  

Revision  of  thorax  spine  

Revision  of  lumbar  spine  

Revise  extra  spme  segment  .. 

T'eat  spine  process  fracture  ... 

Treat  spine  fracture  

Treat  spine  fracture 

Treat  odontoid  fx  w/o  graft  

]  Treat  odontoid  fx  w.graft  

I  Treat  spine  fracture  

I  Treat  neck  spine  fracture  

Treat  thorax  spme  fracture 

I  Treat  each  add  spina  fx  

I  Manipulation  of  spina  

Percut  vertebroplasty  tfior 

Percut  vertebropias'y  lumb  

Percut  vertebropiasry  add'l  

Lat  thorax  spme  'usion 

Lat  lumbar  spme  'uswn 

.  Lat  thorlumb,  add  I  seg 

I  Neck  spine  fusion 

I  Neck  spine  fusion 

Thorax  spine  fusion  „ 

Lumbar  spine  fusion 

Additional  spinal  fusion  

Spine  &  skull  spinal  fusion 

Neck  spinal  fusion    , 

Neck  spine  fusion 

Thorax  spine  fusion  » 

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Lumbar  spine  fusion 

Spine  fusion,  extra  segment  ... 

Fusion  of  spine  .... 

Fuskxi  of  spine  .... 

Fusion  of  spine  .... 

Fusion  of  spine  .... 

Fusion  of  spine  .... 

Fusion  of  spine  .... 

Kyphectomy,  1-2  sec^nents 

Kyphectomyj  3  or  more  

Exploration  of  spinal  fusion 

Insert  spine  fixation  (^vice  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spme  fixation  device   

Irsfc-rt  oeiv  fixation  device  

Reinsert  spmgl  fixation  

Remove  spme  fixation  devk»  

Apply  spme  prosth  device  

Remove  spine  fixation  device  

Remove  spme  fuatior  device  

1  Spine  surgery  procedure  

I  Remove  abdominal  Aall  lesioru... 

j  Abdomen  surgery  p-ocedure  

I  Removal  of  calcium  deposits 

'  Release  shoulder  joint  


0022 
0022 
0208 
0208 
0208 
0208 


0043 

0043 
0043 


0045 
0050 
0050 
0050 


0208 
0208 


0043 
0022 
0022 
0021 
0051 


Relative 
weight 


18  7932 
1 8  7932 
40  2830 
40,2830 
40,2830 
40  2830 


1  9074 

1,9074 
1.9074 


13  5889 
24  8651 
24  8651 
24.8651 


40  2830 
40  2830 


1.9074 
18.7932 

1 8.7932 
14,3594 
345144 


CPT  codes  and  descripttons  only  are  copyright  American  Medk^  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
Copynght  American  Dental  Associatton.  AN  rights  rasen«d. 


Payment 
rate 


National 
unad)usted 
copayment 


Minimum 
unadjusted 
copayment 


$1,025.38 
$1.025  38 
$2,197,88 
$2,197.88 
$2,197.88 
$2.197  88 


$354  45 
$354,45 


$104,07 
$104,07 
$104.07 


$741.42 
$1,356  66 
$1,356,66 
$1,356.66 


$268.47 


$2.197  88 
$2,197.88 


$104.07 
$1,025.38 
$1,025,38 

$783,46 
$1,883.14 


$205  08 
$205  08 
$439  58 
$439  58 
$439,58 
$439  58 


$20,81 

$20,81 
$20.81 


$354.45 
$354  45 
$219,48 


$148,26 
$271  33 
$271  33 
$271.33 


$439  58 
$439,58 


$20  81 
$205  08 
$205,08 
$156  69 
$376  63 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  REU^TED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


Status  indi- 
cator 


ConditKXi 


23030 

23031 

23035 

23040 

23044 

23065 

23066 

23075 

23076 

23077 

23100 

23101 

23105  . 

23106 

23107 

23120  . 

23125  . 

23130  . 

23140  . 

23145 

23146  . 

23150 

23155 

23156  . 

23170  . 

23172  . 

23174  . 

23180  . 

23182 

23184 

23190 

23195  . 

23200 

23210 

23220 

23221 

23222 

23330 

23331 

23332  . 

23350 

23395 

23397 

23400 

23405 

23406 

23410    . 

23412    . 

23415  .. 

23420    . 

23430  .. 

23440  .. 

23450    . 

23455    . 

23460    . 

23462    . 

23465    . 

23466 

23470  .. 

23472  .. 

23480    . 

23485    . 

23490    , 

23491 

23500 

23505 

23515 

23520     , 

23525 

23530     . 

23532    .. 

23540  ... 

23545  ... 

23550  ... 

23552  ... 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  ■ 

T 

T 

T 

T 

T  , 

T 

T  , 

T 

T 

T  . 

T  . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

T  . 

T  . 
C  . 

N  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
C  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


DescnptKxi 


Dram  shoulder  lesion  

Drain  shoulder  bursa      

Dram  shoulder  tx>ne  lesion  

Exploratory  shoulder  surgery 
Exploratory  shoulder  surgery  .. 

Biopsy  shoulder  tissues  

Biopsy  shoulder  tissues  

RerrKJva!  of  shoulder  lesKxi  .... 
Removal  of  shoulder  lesion  .... 

Rerrwve  tumor  o'  shoulder  

Biopsy  of  shoulder  joint  

Shoulder  loin!  surgery  

Remove  shouioe'  loint  lining  ... 

Incisior  of  oollartx>ne  jOint  

Explore  treat  shouide'  joint , 

Partial  removal   colla.'  tx>ne  ..... 

Removal  o'  colla'  t)one  , 

Remove  shouide'  txsne  part  ... 

Remova:  of  bone  lesior   

Removal  of  txsne  lesion  

Removal  of  tx>ne  lesion  

Removal  of  humerus  lesion  

Removal  of  humerus  lesion  

Removal  o'  hume^js  lesion  

Remove  colia'  boie  lesion  

Remove  shouide-  blade  leston 
Remove  humerus  lesior" 
Remove  colia'  bone  lesion 
Remove  shouide'  biaoe  ieswn 

Remove  humerus  lesio'.   

Partial  'emovai  o*  scapula  

Removal  of  heao  of  humerus  .. 
Removal  of  colia'  oone 

Removal  of  shouioe'  blade  

Partial  'emovai  o'  humerus  

Partial  removal  o'  humerus  

Partial  removal  o'  t-umerus  

Remove  shouide'  'oreign  t)ody 
Remove  shouiaer  fo'eigr  body 
Remove  shouioe'  fceigr  tiody 

Injection  fo'  shouide'  x-'ay  

Muscie  transfer, shoulder/arm  ... 

Muscle  transfers  

Pixation  of  shoulder  blade 

Incision  of  tendon  &  muscle 

Incise  tendonis)  &  musc)e(s)  .... 

Repair  of  tendon(s)  

Repair  .'otator  cuff,  chronic  

Release  of  shoulder  ligamenl  ... 

Repar  of  shoulder 

Repai'  biceps  tendon  

Remove't'ansDian;  tendon  

Repair  shoulder  capsule  

Repa"  shoulOe'  capsule  

Repair  shouide'  capsule  

Repair  shouioe'  capsule  

Repair  shouide'  capsule  

Repar  shouiaer  capsule  

Reconstruct  shoulder  joint  

Reconstruct  shoulder  joint  

Revision  of  colla'  bone  

Revision  of  collar  bone  

Reinforce  clavicle    

Rein'orce  shoulder  bones  

Treat  clavicle  fracture 

Treat  clavicle  fracture 

Treat  clavicle  'raciure 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  , 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  oislocation  

Treat  clavicle  dislocation  


APC 


0008 
0006 

0049 

ooso 

ooso 

0021 
0022 
0021 
0022 
0022 
0049 
0050 
OOSO 
0050 
0050 
0051 
0051 
0051 
0049 
0050 
OOSO 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 


0020 

002? 


0051 

0052 
0050 
0050 
0050 
0052 
0052 
0051 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0048 


0051 
0051 
0051 
0051 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 


Relative 
weight 


19  4831 

19  483^ 
196046 
248651 
248651 
1 4  3594 
18  7932 
1 4  359'» 
1 8  7932 
18  7932 
196046 
24.8651 
24.8651 
248661 
248651 
345144 
34.5144 
34  5144 
19.6046 
248651 
248651 
24.8651 
24.8651 
24  8651 
24  8651 
24  8651 
248651 
248651 
24.8651 
248651 
24  8651 
24.8651 


70842 

18.7932 


34.5144 
42.7126 
24.8651 

24.8651 
24  8651 
42.7126 
42  7126 
34.5144 
42  7126 
42  7126 
42.7126 
42  7126 
42  7126 
42.7126 
42.7126 
42.7126 
42.7126 
51.4609 

34.5144 
34.5144 

34  5144 

345144 

1.9074 

1.S074 

32  5581 

1.9074 

1.9074 

32.5581 

32.5581 

1  9074 

1  9074 

32.5581 

32.5581 


''aymen' 
rate 


NatKxiai 
unadiustec 
copayment 


$1  063  02 
$■  063  02 

$'.069  65 
$1.356  66 
$1  356  66 
$^85  46 
$1  025  38 
$783  46 
$'  025  36 
$'  025  36 
069  65 
3%  66 
356  66 
356  66 
356  66 
$1,883  14 
$1,383  14 
$1,883  14 
$1.069  65 
$1.356  66 
$1,356.66 
$1,356.66 
$1.356  66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 


$386.52 
$1,025.38 


$1.883  14 
S2  330  44 
Si. 356.66 
$1,356.66 
$1,356  66 
$2,330.44 
$2,330.44 
S1.883.14 
$2.330  44 
$2  330  44 
$2,330.44 
$2,330.44 
$2,330.44 
S2.330.44 
S2.330.44 
$2,330.44 
$2,330.44 
$2,807.76 

$1,883.14 

$1,883.14 

$1,883  14 

$1,883.14 

$104.07 

$104.07 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$1.776  40 


$2-S4€ 

$354  45 
$2-9  48 
$354  45 
S354  45 


$113.25 
$354  45 


$695.60 


$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


Minimum 
uriaajusted 
copayrrient 


$212  60 

$2' 2  60 

$213.93 

$271  33 

$271  33 

$156  69 

$205  08 

$•56  69 

$205  08 

$205  06 

$2-3  93 

$271  33 

$271  33 

S2'i  33 

$271  33 

$376  63 

$376  63 

$376  63 

$213  93 

$271.33 

$271  33 

$271.33 

$271.33 

$271.33 

$271,33 

$271.33 

$271.33 

$271.33 

$271  33 

$271,33 

$271.33 

$271,33 

$77.30 
$205.08 


$376.63 
$466.09 

$271.33 
$271 ,33 
$271.33 
$466.09 
$466.09 
$376.63 
$466  09 
$466  09 
$466  09 
$466  09 
$466.09 
$466.09 
$466  09 
$466  09 
$466  09 
$561  55 

$376  63 

$376.63 

$376.63 

$376  63 

$20  81 

$20,81 

$355.28 

$20  81 

$20  81 

$355  28 

$355  28 

$20  81 

$20  81 

$355  28 

$355,28 


CRT  codes  and  descriptions  only  are  copynght  Amencan  Medical  Assoaation,  All  Rights  Resewed,  Applicable  FARS/DFARS  Aoolv 

Copyrignt  Amencan  Dental  Association  All  nghts  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


23570 

23575 

23585 

23600 

23605 

23615 

23616 

23620 

23625 

23630 

23650 

23655 

23660 

23665 

23670 

23675 

23680 

23700 

23800 

23802 

23900 

23920 

23921 

23929 

23930 

23931 

23935 

24000 

24006 

24065  , 

24066 

24075  . 

24076 

24077  . 

24100 

24101  . 

24102  . 
24105  . 
24110  . 

24115  . 

24116  , 
24120 
24125 
24126 
24130 
24134 
24136 
24138 
24140 
24145 
24147  . 
24149  . 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 
24220 
24300 
24301 
24305 
24310 
24320 
24330 
24331 
24332 
24340 
24341 
24342 
24343 
24344 


Descnption 


Treat  shoulder  blade  tx  

Treat  shoulder  blade  fx  

Treat  scapula  fracture  

Treat  hun-ierus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture   , 

Treat  humerus  fracture  

Treat  humerus  fracture  , 

Treat  humerus  fracture  

Treat  humerus  fracture   

Treat  shoulder  aisiocaticn  

Treat  shoulder  dislocation  

Treat  shoulder  dislocation  

Treat  dislocatioalracture 

Treat  dislocation/fracture  

Treat  dislocation.f'acture 

Treat  dislocation/fracture 

Fixation  of  shoulder 

Fusion  of  shoulder  joint 

Fusion  of  shoulder  |oint 

Amputation  of  arm  &  girdle  .... 
Amputation  a!  shoulder  joint  .. 
Amputation  follow-up  surgery 
Shoulder  surgery  procedure  .. 

Drainage  of  ann  lesion  

Drainage  of  arm  bursa 

Dram  armelbow  bore  lesion  . 

Exploratory  elbow  surgery  

Release  elbow  ]0in;  

Biopsy  arraeltxjw  soft  tissue  . 
Biopsy  armelbow  soft  tissue  . 

Remove  arrrvelbow  lesion  

Remove  arra  elbow  lesion 

Remove  tumor  of  ainVelbow  .. 

Biopsy  eitiow  joint  lining 

Explore/treat  elbow  joint 

Remove  elbow  |oint  lining  

Removal  of  elbow  btirsa  

Remove  humerus  lesion  

Remove/graft  bone  lesion  

Remove/graft  t>one  lesion  

Remove  elbow  lesion  

Renxive/graft  bone  lesion  

Remove/graft  bone  lesion  

Removal  of  head  of  radius 

Removal  of  arm  bone  lesion  .. 
Remove  radius  bone  lesion  .., 
Remove  elbow  bone  lesion  .... 
Partial  removal  of  arm  t)one  .. 

Partial  removal  of  radius  

Partial  removal  of  ebow  

Radical  resection  ot  elbow  

Extensive  humerus  surgery  ... 
Extensive  humerus  surgery  ... 

Extensive  radius  surgery 

Extensive  radius  surgery 

Removal  o*  elbow  loint  

Remove  elbow  |Oint  implant  ... 
Remove  radius  heao  implant 
Removal  of  arm  foreign  body 
Removal  of  arm  foreign  body 

Injection  for  elbow  x-ray  

Manipulate  elbow  w/anestti  .... 

Muscle.tendon  transfer  

Arm  tendon  lengthening  

Revision  of  arm  tendon  

Repair  of  arm  tendon  

Revision  of  arm  muscles  ........ 

Revision  of  arm  muscles 

Tenolysis  mceps    

Repair  of  biceps  terWon    

Repair  ami  tendonmuscle  

Repair  of  ruptu'ed  tendon  

Repr  elbow  la;  ligmnt  wtiss  ... 
Reconstruct  elbow  lat  ligmnt  , 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0043 

1.9074 

1  9074 

32  5581 

1  9074 

1  9074 

32.5581 

32.5581 

1  9074 

1.9074 

32.5581 

1  9074 

13  5889 

32  5581 

1  9074 

325581 

1.9074 

32.5581 

13  5889 

34.5144 

34.5144 

$104.07 
$104.07 

$1,776.40 
$10407 
$104.07 

$1,776.40 

$1,776.40 
$104.07 
$104.07 

$1,776.40 
$104.07 
$741 .42 

$1,776.40 
$104.07 

$1,776.40 
$104.07 

$1,776.40 
$741.42 

$1,883.14 

$1,883.14 

$20  81 

0043 

$20  81 

0046 
0043 

$535.76 

$355.28 
$20  81 

0043 

$20  81 

0046 
0046 
0043 

$53576 
$535,76 

$35528 

$355.28 

$20  81 

0043 

$20  81 

0046 
0043 

$535.76 

$355.28 

$20  81 

0045 
0046 
0043 

$268  47 
$535,76 

$148-28 

$355,28 

$20  81 

0046 
0043 

$535.76 

$355.28 
$20  81 

0046 
0045 
0051 
0051 

$535.76 

$268  47 

$355.28 

$148.28 
$376-63 
$376  63 

$283.24 
$104.07 
$1,063.02 
$647.27 
$1,069.65 
$1,356.66 
$1,356.66 
$783  46 
$783  46 
$783.46 
$1,025.38 
$1,025.38 
$1,069.65 
$1,356  66 
$1 ,356.66 
$1,069.55 
$1,069.65 
SI. 356  66 
$1,356.66 
$1,069  65 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1 ,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1.356  66 

$2,330  44 
$2.330  44 
$2,330.44 
$2,330.44 
$1,883.14 
$1,356.66 
$1,356.66 
$215.48 
$783.46 

0025 

0043 

5.1912 

1.9074 
194831 
1 1 .8633 
19  6046 
24.8651 
24.8651 
1 4.3594 
14  3594 
14.3594 
18.7932 
18.7932 
196046 
24.8651 
24.8651 
19.6046 
19  6046 
24.8651 
24.8651 
19  6046 
24.8651 
24  8651 
24  8651 
248651 
248651 
24  8651 
248651 
24.8651 
248651 

42.7126 
427126 
42  7126 
42.7126 
34.5144 
24,8651 
24.8651 
3.9493 
14.3594 

$107.00 

$56  65 

$20  8'1 

0008 

$212  60 

0007 

$129  45 

0049 

$213  93 

0050 

$271  33 

0050 

$271  33 

0021 
0021 
0021 
0022 
0022 
0049 
0050 

$219  48 

$219  48 
$219,48 
$354  45 
$354,45 

$156  69 
SI  56  69 
$156  69 
$205  08 
$205  08 
$213,93 
$271  33 

0050 

$271  33 

0049 

$213  93 

0049 

$213  93 

0050 

$271  33 

0050 

$271  33 

0049 

$213  93 

0050 

$271  33 

0050 

$271  33 

0050 

$271  33 

0050 

~ 

$271  33 

0050 

S271  33 

0050 

$271  33 

0050 

$271  33 

0050 

$271  33 

0050 

$271  33 

0052 

$466  09 

0052 

$466  09 

0052 

$466  09 

0052 

$466  09 

0051 

$376  63 

0050 

$271  33 

0050 

$271  33 

0019 
0021 

$71.87 
$219.48 

$43.10 
$156.69 

0045 
0050 

13  5889 
24.8651 
248651 
19.6046 
34,5144 
34,5144 
34  5144 
19.6046 
34.5144 
34.5144 
34.5144 
24.8651 
34  5144 

$741 .42 
$1,356.66 

$1,356.66 
$1,069.65 
$1,883.14 
$1,883.14 
$1,883,14 
$1.069  65 
$1,883.14 
$1,883.14 
$1,883-14 
$1 ,356.66 
$1,883.14 

$268.47 

$148.28 
$271  33 

0050 

$271  33 

0049 

$213  93 

0051 
0051 

$376,63 
$376  63 

0051 

$376  63 

0049 

$213  93 

0051 

$376  63 

0051 

$376  63 

0051 

$376  63 

0050 

$271  33 

0051 

$376.63 

CPT  codes  and  aescnptrons  only  aro  copynghi  American  f^eflical  Association,  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004-€ontinued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Descnption 


24345 

24346 

24350 

24351 

24352 

24354 

24356 

24360 

24361 

24362 

24363 

24365 

24366 

24400 

24410  . 

24420 

24430  . 

24435 

24470 

24495  . 

24498 

24500 

24505  . 

24515  . 

24516  . 
24530 
24535 
24538 
24545 
24546 
24560 
24565 
24566 

24575  . 

24576  . 

24577  . 
24579  . 
24582 
24586 
24587 
24600 
24605 
24615  . 
24620 
24635 
24640 
24650 
24655 
24665  . 
24666 
24670  . 
24675 
24685 
24800 
24802 
24900 
24920 
24925  . 
24930  .. 
24931 
24935 
24940 
24999 

25000  . 

25001  .. 
25020 
25023 
25024  .. 
25025 
25028  ... 
25031  ... 
25035   .. 
25040    . 

25065  ... 

25066  . . 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T  , 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  ., 
C  . 
C  .. 
T  .. 
C  .. 
C  .. 
T  .. 
c  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


APC 


Repr  elbw  med  ligmn!  wtissu  . 
Reconstruc!  eltxj*  meO  ligmnt 

Repair  of  tennis  eltx>*     , 

Repair  o'  tennis  elbow     

Repair  of  tennis  elbow  

Repair  of  lennis  eltxiw  , 

Revision  of  tennis  elbow  , 

Reconstruct  elbow  loint  , 

Reconstruct  eltraw  lotnt  

Reconstruct  eltxjw  joint  

Replace  elbow  )oint  

Reconstruct  head  of  radius 

Reconstruct  head  of  radius 

ReviSior  of  humerus   

Revision  o*  humerus  

Revision  o'  humerus  

Repair  of  humerus    

Repair  numenjs  with  graft 

Revision  of  elt>ow  lOint  

Decompression  of  forearm 

Reinforce  humerus  

Treat  humerus  f-acture  

Treat  humerus  f'^acture  

;  Treat  humerus  fracture   

I  Treat  humerus  'racture  

Treat  humenjs  'racture  

Treat  humerus  'racture  

Treat  humerus  'racture   

Treat  humerus  fracture  

Treat  humerus  t'acture  

Treat  humerus  fracture   

Treat  humeois  'racture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture   , 

Treat  humerus  fracture  , 

Treat  elbow  fracture  , 

Treat  elbow  'racture  , 

Treat  elbow  dislocation  

Treat  elbow  dislocation     

Treat  elbow  dislocation    

Treat  elbow  fracture  

Treat  elbow  fracture  

Treat  elbow  dislocation  

Treat  radius  fractu'e  

Treat  radius  fracture  

Treat  radius  fracture 

Treat  radius  fracture  

Treat  ulnar  fracture   

Treat  ulnar  fracture   

Treat  ulnar  f'-acture   

Fusion  of  elbow  joint  

Fustoagraft  of  elbow  joint  .......... 

Ampu'^tion  of  upper  arm   

Amputation  of  upper  arm  

Amputation  follow-up  surgery   ... 
Amputation  follow-up  surgery 
Amputate  upper  arn-,  &  irnpianl  . 

Revision  of  amputation    

Revision  of  upper  anm  

Upper  arnvelbow  surgery  

Inasion  of  tendon  sheath  , 

Inase  flexor  carpi  'adialis  , 

Decompress  forearm  '  space  .. 
Decompress  forearm  i  space  ... 
Decompress  foreann  2  spaces  , 
Decompress  forearm  2  spaces  .. 

Drainage  of  foreann  lesion  , 

Drainage  of  forearm  bursa  

Treat  foreann  bone  lesion  

Explore/treat  wnst  joint    

Biopsy  forearm  soft  tissues 

Biopsy  forearm  soft  tissues 


0050 

0051 

0050 

0050 

0050 

0050 

0050 

0047 

0048 

0048 

0048 

0047 

0048 

0050 

0050 

0051 

0051 

0061 

0051 

0050 

0051 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0046 

0046 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0046 

0046 

0046 

0043 

0045 

0046 

0043 

0046 

0043 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

005' 

0051 


0049 


0052 


0043 

0049 
0049 
0049 
0050 
0050 
0050 
0049 
0049 
0049 
0060 
0021 
0022 


Relative 
weight 


248651 
34.5144 
248651 
24  8651 

24  8651 
24  86£- 
24  8651 
29  9582 
51  4609 
51  4609 
51  4609 
29  9582 
51  4609 
248651 
24  8651 
34  5144 
34  5-44 
34  5144 
34  6'44 
24  8651 
34  5144 
1  90~4 
1.9074 
32.5581 
32.5581 
1.9074 
1  9074 
32.5581 
32  5581 
32  558' 
1  9C~4 
1.9074 
32,558- 
32  556- 

•  9074 

1  9o:-4 

32  558- 
32  558- 
32  5561 
32  5581 

•  9C~4 
13  5889 
32  558- 

•  9C'~4 
32  5581 

1,9074 

1  9074 

1  9074 

32  558- 

32  556- 

-  9074 

-  9C74 
32  556- 
34  5144 
34.5144 


19.6046 


42.7126 

1.9074 

196046 
196046 
196046 
24  865- 
24  8651 
24  8651 
196046 
196046 
19,6046 
248651 
14  3594 
18,7932 


Payment 
rate 


National 
unadjusted 
copayment 


$1  356  66 

S'  883  14 

S-  356  56 

$1  356  66 

$  ■  356.  66 

Si  356  66 

$1,356  66 

$1,534  55 

$2,807  76 

$2,807  76 

$2  807  76 

$1,634  55 

$2,807  76 

$1  356  66 

$1  356  66 

$1,863  14 

$1,883  14 

$1,883  14 

$1  883  14 

$1  356,66 

$1,883  14 

$104.07 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$104.07 

$1 ,776.40 

$1,776.40 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$104  07 

$1,776.40 

$1,776.40 

$1,776.40 

$1,776.40 

$104  07 

$~41  42 

S 1  ':'6  40 

$1-04  07 

$1  ~~6  40 

$-04  07 

$-04  07 

$-04  07 

$•  "6  40 

S-  "6  40 

$'04  07 

$-04  07 

$-  "6  40 

$1,883  14 

$1,883  14 


$1,069.65 


$2,330.44 

siw'ot 

$1  069  65 
$•  069  65 
$'  069  65 
$1  356  66 
$1  356  66 
$1  356  66 
$1,069  65 
$1  069  65 
$-069  65 
$1  356  66 
$783  46 
$1.025  38 


$537  03 
S695  60 
$695  6C' 
$695  60 

$53^  03 
$695  60 


$535.76 
$535.76 


$535.76 
$535.76 
$535.76 


$5^.76 
$535.76 


$535.76 
$535.76 

$535  76 

$535  76 

$258  47 
$535.76 

$535.76 


$535.76 

$535  76 


$535.76 


Minimum 
unadjusted 
copayment 


$2:'i  33 

$376.63 

$271.33 

$271.33 

$271.33 

$271  33 

$271  33 

$326  91 

$56'  55 

$56-  55 

$56-  55 

$326  91 

$661.55 

SZ71.33 

$271  33 

$37663 

$376.63 

$376  63 

$376.63 

$271  33 

$37663 

$2081 

$20  81 

$355.28 

$355.28 

$20.81 

$2081 

$355.28 

$355.28 

$355.28 

$20.81 

$20.81 

$355.28 

$355.28 

$2081 

$20.81 

$355  28 

$355  28 

$355  28 

$355  28 

$2C  EP 

$146  26 

$355  28 

$20  e- 

$355  28 

$2CS- 
$2C8- 

$2C  e- 

$355  26 
$355  28 
$20  81 
$2C8i 
$355,28 
$376  63 
$376.63 


$21393 


$466  09 


$21948 
$354  45 


$20  81 
$213.93 
$21393 
$21393 
$271  33 
$271.33 
$271.33 
$21393 
$21393 
$213  93 
$271  33 
$156  69 
$205  08 


CPT  codes  and  aescnptions  only  are  copynght  Amencan  Medcai  Association  All  Rights  Reservoa  ApplicaWe  FAHS'OFAR':  Aaolv 
CopyngW  Amencan  Dental  Assoaation   Al!  rights  reservea  "•-'"j- 
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Addendum  B— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 

St 

25075  

t 

25076   

t 

25077  

T 

25085  

T  ' 

25100  

T 

25101  

T 

25105   

T 

25107  

T 

25110  

T 

25111  

T 

25112  

T 

25115  

T 

25116   

T 

25118  

T 

25119  

T 

25120  

T 

25125  

T 

25126  

T 

25130  

T 

25135  

T 

25136  

T 

25145  

T 

25150  

T 

25151  

t 

25i70  

T 

25210  

T 

25215  

T 

25230  

T 

25240  

T 

25246  

N 

25248  

t 

25250  

T 

25251  

T 

25259  

T 

25260  

T 

25263  

t 

25265  ..' 

t 

25270  

T 

25272  

T 

25274  

t 

25275  

T 

25280  

t 

25290  

t 

25295  ...'. 

T 

26300  

t 

25301  

T 

25310  

t 

25312  

T 

25315  

T 

25316  

T 

25320  

T 

25332  

t 

25335  

T 

25337  

T 

25350  

T 

25355  

T 

25360  

T 

25365  

25370  

T  „ 

T 

25375  

T 

25390  

T 

25391  

T 

25392  

T 

25393  

T 

25394  

T 

25400  

T 

25405  

T 

25415  

T 

25420 

T 

25425  

T 

25426  

T 

25430  

t 

25431  

T 

25440  

T 

25441  

T 

Status  indi- 
cator 

Condition 

t 

t 

T  

T  .'. 

T  

T  

T  

T  

T  

t 

T 

T  

t 

T  r. 

T  

T  

T  

T  

T  

T  

T  .:. 

T  

T  

t 

T  

T  

- 

T  

T  

T  

N  

t 

T  

t 

T  

T  

t 

T  

T  

t 

t 

T  

t 



t 

^ 

T  

t 

T  

t 

T  

T  

T  

T  

t 

T  

T  

T  .' 

T  

T  

T  „ 

T  

T  

T  

T 

T  

T  

T  

T ;.... 

T  

T  

T  

T  

T  

t 

t 

t 

t 

DescnpDon 


Removel  foreann  leaon  subcu 
Removei  foreann  lesion  deep 
Remove  tumor,  torearm/wnst  .. 

Incision  of  wnst  capsule  

Biopsy  o'  wnst  loint  

Explore/treat  wnst  joint 

Remove  \^nst  joint  lining  

Remove  wnst  lOint  cartilage  .... 
Remove  wris;  tendon  lesion  .... 
Remove  wist  tendon  lesion  .... 
Reremove  wnst  tencksn  lesion 
Remove  wnsftoreaTn  lesion  .. 
Remove  wnst/fo'earm  lesion  .. 

Excise  wnst  tendon  sheath  

Partial  removal  of  ulna     

Removal  of  forearm  lesion  

Remove/graft  forearm  lesion  ... 
Remove,  graft  forearm  lesion  ... 

Removal  of  wnst  lesion     

Remove  &  graft  wnst  lesion  .... 
Remove  &  graft  wnst  lesion  .... 
Remove  forearm  bone  lesion  .. 

Partial  removal  of  ulna  

Partial  removal  of  radius  

Extensive  foreann  surgery  

Removal  of  wnst  tjone  

Removal  of  wnst  txsnes  

Partial  removal  of  radius  

Partial  removal  of  ulna  

Injection  for  wnst  x-ray  

Remove  forearm  foreign  body 
Removal  of  wnst  prosthesis  .... 
Removal  of  wnst  prosthesis  .... 
Manipulate  wnst  w  anesthes  ... 
Repair  forearm  tendon/muscle 
Repair  forearm  tendon/muscle 
Repair  forearm  tendonymuscle 
Repair  foreann  tendon/muscle 
Repair  foreann  tendon/muscle 
Repair  forearm  tendon/muscle 
Repair  forearm  tendon  sheath 
Revise  wnsttorearm  tendon  ... 

Incise  wnsttorearm  tendon  

Release  wnsuforearm  tendon  . 

Fusion  of  tendons  at  wrist  

Fusion  of  tendons  at  wnst  ....... 

Transplant  forearmi  tendon 

Transplant  forearm  tendon 

Revise  palsy  fiand  tendon(s)  .. 
Revise  palsy  hand  tendon(s)  .. 

Repair  revise  wnst  lOint  

Revise  wnst  |oint      

Realignment  of  hand  

Reconstruct  ulna/radolilnar  .... 

Revision  of  radius    

Revision  of  radius 

Revision  of  ulna   ....+ 

Revise  radius  &  ulna  

Revise  radius  or  ulna  

Revise  radius  &  ulna  

Shoren  -adius  or  ulna  

Lengthen  radius  or  jina  

Shorten  radius  &  ulna  

Lengthen  'adius  &  ulna  

Repair  carpal  bone  shorten  ... 

Repair  i-adius  or  ulna  

Repair/graft  radius  or  ulna  

Repair  radius  &  ulna  

Repair'grati  radius  &  ulna  

Repair'graft  radius  or  ulna  

Repair  graft  ^adius  &  ulna  

Vase  graft  into  carpal  bone  

Repair  nonunion  carpal  bone  .. 

Repair/graft  wnst  bone  

Reconstruct  wnst  )oint  


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unaojusted 
copayment 


0021 
0022 
0022 
0049 
0049 
0050 
0050 
0050 
0049 
0053 
0053 
0049 
0049 
0050 
0050 
0050 
0050 
0O50 
0050 
0050 
0050 
0050 
0050 
0050 
0052 
0054 
0054 
0050 
0050 


0049 

0050 
0050 
0043 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0049 
0050 
0050 
0051 
0051 
0051 
0051 
0051 
0047 
0051 
0051 
0051 
0051 
0050 
0050 
0051 
0051 
0050 
0051 
0050 
0051 
0053 
0050 
0050 
0050 
0051 
0051 
0051 
0054 
0054 
0051 
0048 


14  3594 

18  7932 
18.7932 

19  6046 
19  6046 
24  8651 
24  8651 
24  8651 
19  6046 
148831 
14.8831 
19  6046 
19  6046 
24  8651 
24  8651 
24  8651 
24  8651 
24  8651 
24  8651 
24.8651 
248651 
248651 
24  8651 
24  8651 
42  7126 
24.2456 
24.2456 
248651 
24  8651 

19.6046 

24  8651 
24  8651 
1  9074 
248651 
24  8651 
24  8651 
24  8651 
24  8651 
248651 
24  8651 
24.8651 
24  8651 
19  6046 
248651 
24  8651 
34  5144 
34.5144 
34.5144 
34.5144 
34.5144 
299582 
34  5144 
34.5144 
34.5144 
34.5144 
248651 
24,8651 
34  5144 
34  5144 
248651 
34  5144 
24  8651 
34.5144 
14,8831 
24.8651 
248651 
24  8651 
34,5144 
34  5144 
345144 
24.2456 
24.2456 
34.5144 
51  4609 


QPT  cooes  ana  descriptions  only  are  cooyngnt  Amencan  Medical  Association.  All  Rights  Reserved,  Applicable  FARS/DFARS  Apply 
CopyngW  American  Dental  Association  All  ngnts  reserved. 


S 
$ 
$2 


S783.46 
.025.38 
.02538 
,069.65 
.069.65 
.356.66 
.356.66 
,356.66 
.069.65 
$812.04 
$812.04 
,069.65 
,069.65 
.356  66 
.356.66 
.356,66 
,356  66 
,356  66 
.356.66 
,356  66 
.356.66 
.356  66 
.356  66 
,356.66 
.330  44 
.322.86 
.32286 
.356.66 
.356.66 


$ 


$1,069.65 
.356.66 
,356  66 
$104.07 
.356  66 
.356.66 
,356.66 
,356.66 
.356.66 
.356  66 
.356.66 
.356.66 
.356.66 
.069  65 
.356.66 
.356,66 
.883.14 
,883,14 
,883.14 
,883.14 
.883,14 
.634  55 
.883  14 
,883,14 
.883.14 
.883,14 
.356  66 
.356.66 
.88314 
.883.14 
,356.66 
.883.14 
.356.66 
.883  14 
$81204 
,356.66 
,356.66 
,356  66 
,883.14 
.883.14 
,883  14 
,322.86 
,322  86 
.883  14 

$2,807,76 


$219,48 
$354,45 
$354.45 


$253.49 
$253.49 


$537.03 


$253.49 


$695.60 


$156.69 
$205  08 
$205.08 
$213,93 
$213.93 
$271  33 
$271,33 
$271,33 
$213,93 
$162  41 
$16241 
$213.93 
$21393 
$271 ,33 
$271.33 
$271  33 
$271 .33 
$271  33 
$271 .33 
$271.33 
$271  33 
$271.33 
$271  33 
$271.33 
$466.09 
$264.57 
$264.57 
$271 .33 
$271  33 

$213.93 
$271.33 
$271 .33 
$20.81 
$271.33 
$271 .33 
$271  33 
$271  33 
$271 .33 
$271 .33 
$271  33 
$271 ,33 
$271 .33 
$213.93 
$271,33 
$271.33 
$376  63 
$376.63 
$376.63 
$376.63 
$37663 
$32691 
$37663 
$376.63 
$376,63 
$376  63 
$271.33 
$271.33 
$376.63 
$376.63 
$271.33 
$37663 
$271  33 
$376  63 
$162  41 
$271.33 
$271.33 
$271  33 
$376.63 
$376.63 
$376.63 
$264  57 
$264.57 
$37663 
$561  55 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Informa-ion  Calender  Yea= 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
2549- 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
25535 
25545 
25560 
25565  . 

25574  . 

25575  . 
25600 
25605 
25611 
25620 
25622 
25624 
25628  . 
25630  . 
25635  . 
25645 
25650 
25651 
25652 
25660 

25670  . 

25671  . 

25675  . 

25676  . 
25680  . 
25685 
25690 
25695 
25800 
25805 
25810 
25820 
25825 
25830 
25900 
25905 
25907 
25909 
25915 
25920 
25922  .. 
25924  .. 
25927 
25929 
25931  . 
25999  . 

26010  ,, 

26011  . 
26020  .. 
26025  .. 
26030 
26034  .. 
26035 
26037 
26040  .. 
26045.. 


T  ... 

T  ... 

T  ... 

T  ... 

T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
C  .... 
C  .... 
T  .... 
C  .... 
C  .... 
C  .... 
T  .... 
C  .... 
C  .... 
T  .... 
C  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 
T  .... 

T  

T  

T  

T  

T  


Description 


Reconstruct  wrist  joint 

Reconstnjct  wrist  joint 

Reconstruct  wnst  joint 

Reconstruct  wnst  joint 

Wnst  replacement  

Repair  wnst  )oint(s)  

Remove  wnst  joint  implant  .... 

Revision  of  wnst  joint  

Revision  of  wnst  joint  

Reinforce  radius  

Reinforce  ulna  

Reinforce  radius  and  ulna 

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  <rac1ure  of  ulna  

Treat  fracture  of  ulna  

Treat  fracture  of  ulna  

Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  wrist  twne  fracture  

Treat  wrist  bone  fracture  

Treat  wnst  txjne  fracture  

Treat  wnst  bone  fracture  

Treat  wnst  t>one  fracture  

Treat  wnst  twne  fracture  

Treat  wrist  txMie  fracture  

Pin  ulnar  styloid  fracture  

Treat  fracture  ulnar  styloid  .... 

Treat  wrist  dislocation  

Treat  wnst  dislocation  

Pin  radioulnar  dislocation  

Treat  wnst  dislocation  

Treat  wnst  dislocation  

Treat  wnst  fracture  

Treat  wrist  fracture  

Treat  wrist  dislocation  

Treat  wnst  dislocation  

Fusion  of  wnst  joint  

Fusion/graft  of  wrist  joint 

Fusion/graft  of  wnst  joint 

Fusion  of  hand  bones  

Fuse  hand  bones  with  graft  ... 

Fusion,  radioulnar  jnt/ulna 

Amputation  of  forearm  

Amputation  of  foreann  

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 

Amputation  of  foreanm  

Amputate  hand  at  wnst  

Amputate  hand  at  wnst  

Amputation  follow-up  surgery 

Amputation  of  hand  

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 

Forearm  or  wrist  surgery 

Drainage  of  finger  abscess  .... 

Drainage  of  finger  abscess  

Drain  hand  tendon  sheath  

Drainage  of  palm  bursa  

Drainage  o*  palm  bursa(s)  

Treat  hana  bone  lesion  

Decompress  f'ngers/band  

Decomp-ess  tmgers'hano  

Release  palm  contracture  

Release  palm  contracture  


APC 


0O48 

0048 

0048 

0048 

0048 

0047 

0047 

0051 

0051 

0051 

0051 

0051 

0043 

0043 

0046 

0043 

0046 

0046 

0043 

0043 

0046 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0043  I 

0043 

0046 

0043 

0046 

0046  I 

0043  ; 

0046 

0046  \ 

0043 

0046  I 

0043 

0046 

0043 

0046 

0051 

0051 

0051 

0053 

0054 

0051 


0049 


0049 


0027 


0043 
0006 
0007 
0053 
0053 
0053 
0053 
0053 
0053 
0054 
0054 


Relative 
weight 


51  4609 

51  4609 

51.4609 

51  4609 

51  4609 

29.9582 

29  9582 

34.5144 

34.5144 

34.5144 

34.5144 

34.5144 

1.9074 

1.9074 

32.5581 

1.9074 

32.5581 

32.5581 

1  9074 

1 .9074 

32.5581 

1.9074 

1.9074 

32.5581 

32.5581 

1  9074 

1.9074 

32.5581 

32.5581 

1.9074 

1.9074 

32.5581 

1  9074 

1  9074 

32.5581 

1.9074 

32.5581 

32.5581 

1.9074 

325581 

32  5581 

1.9074 

325581 

1 .9074 

32.5581 

1.9074 

32.5581 

34.5144 

345144 

34.5144 

14.8831 

24.2456 

34.5144 


19.6046 


15.8990 

1.9074 

1 .6527 
1 1 .8633 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
242456 
24.2456 


Payment 
rate 


2004~Continued 

NatKmal  Minimum 

I    unadjusted       unadjusted 
copayment       copayment 


$2,807.76 

S2.807.76 

$2.807  76 

$2.807  76 

$2,807.76 

$1,634.55 

$1.634  55 

$1,883  14 

$1,883.14 

$1,883.14 

$1,883.14 

$1,883  14 

$104.07 

$104  07 

$1 .776.40 

$104.07 

$1,776.40 

$1,776.40 

$104  07 

$104  07 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$104  07 

$1.776  40 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$104.07 

$1.776  40 

$1,776.40 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$1.776  40 

$104.07 

$1,776.40 

$104.07 

$1,776.40 

$1,883  14 

$1,883.14 

$1,883.14 

■    S812.04 

$1  322  86 

$1,883.14 


19.6046  '      $1,069.65 


$1,069.65 


$867.47 

siwio? 

$90.17 
$647.27 
S81204 
$81204 
$812.04 
$812.04 
$81204 
$812  04 
$1 .322.86 
$1.322  86 


$695.60 
$695.60 
$695  60 
$695.60 
$695.60 
$537.03 
$537.03 


$535.76 

$535  76 
$535.76 


$535.76 


$535.76 
$535.76 


$535.76  . 
$535.76 


$535.76 

$535.76 

$535.76 
$535.76 

$535.76 
S535.76  ' 

$535.76  I 

$535.76 

$535.76 


$253.49 


$329.72 


$23.26 

S253.49 
$25349 
$253.49 
$253.49 
$253.49 
$253.49 


$561.55 

$561 .55 

$561.55 

$561 .55 

$561 .55 

$326.91 

$326.91 

$37663 

$376.63 

$376.63 

$376  63 

$376.63 

$20.81 

$20.81 

$355.28 

$20.81 

$355.28 

$35528 

$20.81 

$20.81 

$355.28 

$2081 

$2081 

$355.28 

$355.28 

$20.81 

$2081 

$355  28 

$355.28 

$2081 

$20.81 

$355  28 

$20.81 

$20.81 

$355.28 

$2081 

$355  28 

$355.28 

$2081 

$355  28 

$355.28 

$20.81 

$355.28 

$2081 

$355.28 

$20.81 

$355.28 

$376  63 

$376.63 

$376.63 

$162.41 

$264.57 

$376.63 


$213.93 


$213.93 


$173.49 

$20.81 

$18.03 

$129.45 

$162  41 
$162  41 
$16241 
$162.41 
$162.41 
$162.41 
$264.57 
$264.57 


CPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association  Ail  Rights  Resented  Applicable  FARS/DFARS  AdoIv 
Copyngfit  American  Dental  Association  All  rigtits  resented.  "rvj 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 


Status  indi- 
cator 


Conditiori 


26055 
26060 
26070 
26075 
26080 
26100 
26106 
26110 
26115 
26116 
26117 
26121 
26123 
26125 
26130 
26136 
26140 
26145 
26160 
26170 
26180 
26185 
26200 
26205 
26210 
26215 
26230 
26235 
26236 
26250 
26255 
26260 
26261 
26262 
26320 
26340 
26350 
26352 
26356 
26357 
26358 
26370 
26372 
26373 
26390 
26392 
26410 
26412 
26415 
26416 
26418 
26420 
26426 
26428 
26432 
26433 
26434 
26437 
26440 
26442 
26445 
C6449 
26450 
26455 
26460 
26471 
26474 
26476 
26477 
26478 
26479 
26480 
25483 
26485 
26489 


T 
T 

t 
t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Description 


Incise  finger  tenoon  sheath  ..... 

Incision  of  finger  terdon 

Explore/treat  hand  joint  

ExpioreAreat  finger  joint  

Explore/treat  finger  joint  

Biopsy  hand  )oint  lining  

Biopsy  finger  jomt  lining  

Biopsy  finger  joint  lining  

Removel  hand  lesion  sutxrut  ... 
Removei  hand  lesion,  deep  .... 
Remove  tumor  harxl/finger  .... 

Release  palm  contracture  

Release  palm  contracture  

Release  palm  contracture  

Remove  wnst  joint  Hning  

Revise  finger  joint.  each   

Revise  finger  joint,  each      

Tendon  excision   palnVfmger  .. 
Renxjve  tendon  sheath  lesion 
Removal  of  palm  terdon  each 

Removal  ot  finger  tendon 

Remove  finger  bone   

Renxive  hand  bone  lesion  

Remove/graft  bene  lesion  

Removal  of  finger  lesion  

Remove/graft  finger  lesion  

Partial  removal  of  hand  bone  .. 
Partial  removal,  finger  txjne  .... 
Partial  removal   finge''  bone  .... 

Exten.sive  hand  surgery  

Extensive  hand  surgery   

Extensive  'inger  surgery    

Extensrve  finger  surgery   

Partial  removal  of  firger  

Removal  of  implant  'fom  hand 

Manipulate  finger  w/anestti  

Repair  fingerliand  tendon   

Repair.graft  hand  tardor   

Repair  finger,  hand  tendon  

Repair  finger/hand  tendon  ; 

Repair/graft  hand  tendon  

Repair  tinger/hand  tendon   

Repair/graft  hand  tendon  

Repair  finger'hand  tendon   

Revise  hanatinger  tendon  

Repair  gra^l  hand  tendon  

Repair  hand  tendon    

Repair/gra't  hand  tendon  

Excision  hand/finger  tendoo  ... 
G'aft  hand  or  finger  tendon  .... 

Repair  finger  tendon   

Repair  graft  finger  tendon  

Repair  finger'hand  tendon  

Repair.igraft  finger  tendon  

Repair  finger  tendon   

Repair  finger  tendon   

Repair/graft  finger  tendon  

Realignment  of  tenilons  

Release  palm/finger  tendon  .... 
Release  palm  &  finger  tendon 
Release  handfinger  tendon  .... 
Release  foreamVhand  tendon 

incision  of  palm  tendon     

Incision  of  finger  tendon  

Incise  r«na/finger  tendon  

Fusion  of  finger  tendons  

Fusion  of  finger  tendons  

Tendon  lengthening  

Tendon  shortening  

Lengthening  of  hand  tendon  ... 

Shortening  of  hand  tendon   

Transplant  hand  tendon  

Transplant/graft  hand  tendon  .. 

Transplant  palm  tendon  

Transplant'graft  palm  tendon  .. 


APC 


Relative 
weight 


Payment 
rate 


National     Minimum 
unadjusted   unadjusted 
copayment   copaymer* 


0053 
0O53 
0053 
0053 
0053 
0053 
0053 
0053 
0022 
0022 
0022 
0054 
0054 
0054 
0053 
0054 
0063 
0053 
0053 
0053 
0053 
0053 
0053 
0054 
0053 
0053 
0053 
0053 
0053 
0053 
0054 
0053 
0053 
0053 
0021 
0O43 
0054 
0054 
0064 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0O54 
0053 
0O54 
0054 
0054 
0053 
0O53 
0064 
0053 
0053 
0O54 
0053 
0O54 
0053 
0053 
0053 
0053 
0053 
0053 
0O53 
0053 
0053 
0054 
0054 
0054 
0O54 


148831 
148831 
14.8831 
14.8831 
14.8831 
14  8831 
148831 
14  8831 
18  7932 
18  7932 
18  7932 
24.2456 
24.2456 
24.2456 
14.8831 
242456 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
14  8831 
24.2456 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
14.8831 
24.2456 
14.8831 
14.8831 
14.8831 
14.3594 
1.9074 
24.2456 
24.2456 
242456 
242456 
242456 
242466 
24.2456 
242466 
24.2456 
242456 
148831 
24.2456 
24,2456 
242456 
148831 
242456 
24  2456 
242456 
148831 
148831 
24.2456 
148831 
148831 
242456 
14.8831 
242456 
148831 
14.8831 
14.8831 
148831 
148831 
148831 
148831 
148831 
14.8831 
24.2456 
24.2456 
24.2456 
242456 


$812.04 

$81204 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$1,025.38 

$1,025.38 

$1 ,025.38 

$1,322.86 

$1,322.86 

$1,322.86 

$812.04 

$1,322.86 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$1,322.86 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$1,322.86 

$812.04 

$812.04 

$812.04 

$783.46 

$104.07 

$1,322.86 

$1,322.86 

$1 .322.86 

$1,322.86 

$1,322.86 

$1,322.86 

$1,322.86 

$1,322.86 

$1,322.86 

$1,322.86 

$812.04 

$1,322.86 

$1,322.86 

$1,322.86 

$812.04 

$1,322.86 

$1,322.86 

$1,322.86 

$81204 

$812.04 

$1,322.86 

$812.04 

$81204 

$1,322.86 

$812.04 

$1,322.86 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$812.04 

$1,322.86 

$1,322.86 

$1,322.86 

$1,322.86 


$253.49 
$253.49 
$25349 
$253.49 
$253.49 
$253.49 
$25349 
$253.49 
$354.45 
$364.45 
$354.45 


$253  49 

$253  49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 

$253.49 
$25349 
$253  49 
$253.49 
$253  49 
$253  49 

$253  49 
$25349 
$253  49 
$219.48 


$253.49  1 


$253.49 


$253.49 
$25349 

$253.49 
$253.49 

$253.49 

$253  49 
$25349 
$253.49 
$253.49 
$253.49 
$253  49 
$253  49 
$253.49 
$253.49 


$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$132.41 
$162.41 
$205  08 
$205.08 
$205  08 
$264.67 
$264.57 
$264.57 
$162.41 
$264.57 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$264.57 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$264.57 
$162.41 
$162.41 
$162.41 
$156.69 
$20.81 
$264.57 
$264.57 
$264.57 
$264.57 
$264.57 
$264.57 
$264,57 
$264.57 
$264.57 
$264.57 
$162.41 
$264.57 
$264.57 
$264.57 
$162.41 
$264.57 
$264.57 
$264.57 
$162.41 
$162.41 
$264.57 
$162.41 
$162.41 
$264.57 
$162.41 
$264.57 
$162,41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$162.41 
$264.57 
$264.57 
$264.57 
$264.57 


CPT  codes  ana  oescr^ptions  only  are  copyright  American  Medical  Assoaation  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply 
Copyngnt  Amerxian  Dental  Association  All  rights  reserved 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004^;ontinued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Oescnption 


26490 

26492 

26494 

26496 

26497 

26498 

26499 

265O0 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26520 

26525 

26530 

26531  . 

26535 

26536 

26540 

26541  . 

26542  . 
26545 
26546 
26548  . 
26550 
26551 
26553 
26554 
26555 
26556 
26560  . 
26561 
26562 
26565 
26567 
26568 
26580  . 
26587 

26590  . 

26591  . 
26593  . 
26596 
26600  . 
26605  .. 

26607  .. 

26608  .. 
26615  .. 
26641  .. 
26645  .. 
26650  .. 
26665  .. 
26670  . 
26675 
26676 
26685 
26686 
26700  . 
26705 
26706 
26715 
26720  .. 
26725  .. 
26727  .. 
26735  .. 
26740  .. 
26742  .. 
26746  .. 
26750  .. 
26755  . 
26756 
26765  .. 
26770  . 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

C 

C  . 

T  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  ., 
T  .. 
T  ., 
T  ., 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  „ 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


Revise  thumb  tendon  

Tendon  transfer  with  graft  

Hand  tendon  muscle  transfer  , 

Revise  thumb  tendon  

Finger  tendon  transfer 

Finger  tendon  transfer 

Revision  of  finger 

rHand  tendon  reconstruction  ... 

hand  tenoor  reconstruction  ... 

Hand  tendon  reconstruction  ... 

Release  thumb  contracture  .... 

"Thumb  tendon  transfer 

Fusion  of  Knuckle  )Oint  

Fusion  of  knuckle  joints  

Fusion  o'  Knuckle  joints    

Release  Knuckle  contracture  .. 

Release  ^inge'  contracture  

Revise  Knuckle  joint  

Revise  knuckie  with  implant ... 

Revise  'mge'  joint    

Revise  iniplant  finger  joint 

Repair  hand  jOint    

Repair  hand  .oint  with  graft  .... 

Repair  riand  joint  wrth  graft  .... 

Reconstnuc;  *inge'  joint  

Repair  nonunion  hand  

Reconstruct  fmger  joint  

Construct  thumb  'epiacement 

Great  toe-hand  transfer    

Single  t-ansfer  toe-hano  , 

Double  transfer  toe-hand  , 

Positional  change  of  finqer  

Toe  joint  •'■ansfer      , 

Repair  o'  web  tinger 

Repair  o'  web  finger 

Repa''  o'  web  finger 

Correct  metacarpal  flaw  

Correct  finger  deformity   

Lengthen  metaca'paL'finger  .... 

Repair  hanc  detcmity  

Reconstruct  e^'a  finger  

Repair  tinger  deformity 

Repai'  muscles  of  hand  

Release  muscles  of  hand  

Excision  constncting  tissue  

Treat  metacaTsai  f'acture 

T^eat  metacarpal  f'-acture  

Treat  metacarpal  fracture  .'.. 

Treat  metacarpal  '^acture 

Treat  metacarpal  fracture 

Treat  thumb  dislocation 

Treat  thumb  fracture  

Treat  thumb  f'acture  

I  Treat  thumb  fracture  

I  T'-eat  hand  dislocation 

Treat  hand  dislocation 

Pin  hand  dislocation  , 

Treat  hand  dislocation 

Treat  hand  dislocation  , 

Treat  knuckle  dislocation  

Treat  knuckle  dislocation  , 

Pin  Knuckle  dislocation 

T'eat  knuckle  dislocation  

Treat  finger  fracture,  each   

Treat  finger  fracture,  each   

I  Treat  finge'  'racture.  each  

Treat  finger  fracture  each  

T'eat  finge'  fracture  eacn   

T'eat  finger  fracture,  eacb   

Treat  finger  fracture   each   

Treat  finger  fracture,  each  

Treat  finger  fracture,  each  

Pin  finger  fracture  each  

T'eat  fmger  f'acture,  each  

T'eat  finger  dislocation  


APC 


0054 
0054 

0054 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0053 
0054 
0054 
0054 
0054 
0053 
0053 
0047 
0048 
0047 
0048 
0053 
0054 
0053 
0054 
0054 
0054 
0054 


0054 


0053 

0054 

0054 
0054 
0054 
0054 

:X)54 

0053 
0054 
0054 
0053 
0054 
0043 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0046 
0043 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 


Relative 
weight 


Payment 
rate 


24.2456 

14.8831 

242456 

24  2456 

24  2456 

24  2456 

24  2456 

24  2456 

14  883- 

24  2456 

24.2456 

M&831 

24,2456 

1  9074 

1  9074 

1  9074 

32.5581 

32  5581 

1  9074 

1  9074 

32  5581 

32  5581 

•  9074 
t  9074 

325581 

32  5581 

32  5581 

1  9074 

•  9C^74 
'  9074 

32.5581 

1  9074 

1  9074 

32  5581 

32  5581 

1  9074 

1  9074 

32  5581 

t  9074 

1  9074 

32  5581 

32  5581 

1  9074 


24.2456 
24  2456 
24.2456 
242456 
242456 
24.2456 
24.2456 
14  8831 
24.2456 
24.2456 
'4  883- 
24.2456 
24  2456 
24.2456 
24  2456 
'4  683* 
'4  883- 
29  9582 
5'  4609 
29  9562 
5t  4609 
14  883- 
24  2456 
14  8831 
24  2456 
34.2456 
24  2456 
24  2456 


$1.322  86 
$1  322  86 
$1.322  86 
$1  322  86 
$1,322  86 
$1  322  86 
$•  322  &e 

S612  04 
$1  322  86 
$'  322  86 

Se-2  04 
$1,322  86 
$1  322  86 
$1  322  86 
S-  322  86 

S8-2  04 

S8-2  04 
S-  634  55 
$2  807  -? 
$-  634  55 

52  sc~  -e 
se-2  04 

$1  322  S6 
$6-2  04 
$1,322  86 
$1.322  86 
$1 .322  86 
$1,322  86 


$1,322.86 

$812.04 
$1,322.86 
$1,322.86 

$1,322  86 

$1,322  86 

$1,322  86 

$1.322  86 

S81204 

S-  322  86 

$1  322  86 

$81204 

$1,322  86 

$104  07 

$10407 

$10407 

$1,776.40 

$1,776.40 

$104.07 

$104.07 

$1,776.40 

$1,776.40 

$104.07 

$104  07 

$1 ,776.40 

$1,776.40 

$1 .776.40 

$104.07 

$104.07 

$10407  ! 

$1,776.40 

$104.07 

$104  07 

$1,776.40 

$1  776  40 

5^04  0- 

$104  07 

$1,776  40 

$10407 

$104  07 

$1,776  40 

$1.776  40 

$104.07 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


S2S3.48 

S253.49 


S253  49  I 
$253  49 
$537,03 
S695.60 

$537.03 
S695  60 
S253  49 


$253.49 


$253.49 


$253.49 
$253.49 


$535.76 
$536.76 


$535.76 
$535.76 


$535.76 
$535  76 
$535.76 


$535.76 


$535.76 
$535  76 


$535  76 


$535  76 
$535  76 


$264.57 
$264.57 
$264.57 
$264.57 
$264.57 
$264  5^ 
$264  5- 
$162  41 
$26457 
$264.57 
$162.41 
$264  57 
$264.57 
$26457 
$264  57 
$162.41 
$162.41 
$32691 
$561  55 
$326.91 
$561  55 
$162.41 
$264.57 
$162.41 
$264.57 
$264.57 
$264.57 
$264.57 


$264.57 

$162.41 

$264.57 

$264.57 

$264.57 

$264  57 

$264  5"- 

$264  5" 

$-62  41 

$26457 

$264.57 

$16241 

$264  5- 

$2C  g- 

S20  6- 

$20  6- 

$355.28 

$355.28 

$2C8' 

S2C61 

$355  28 

$355  26 

$20  81 

$20  81 

$355.28 

$355  28 

$355  28 

S20  81 

$2C6- 

S2C6- 

$355  28 

$20  8- 

$2C  6  • 

$355  26 

$355  28 

S2C  81 

$2C  81 

$355  28 

$2C6- 

$2C  6- 

$356  28 

$355  28 

$20.81 


CPT  codes  and  descnptions  only  are  copyngnt  An-.erK;ar,  f^iedicai  Assoaation  All  Rights  Resen/ed  Applicable  FARS/DFARS  AddIv 
Copyright  Amencan  Dental  Association  All  nghts  -ese'ved 
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Addendum  B.- Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Description 


26775 

26776 

26785 

26820 

26841 

26842 

26843 

26844 

26850 

26852 

26860 

26861 

26862 

26863 

26910 

26951 

26952 

26989 

26990 

26991 

26992 

27000 

27001 

27003 

27005 

270O6 

27025 

27030 

27033 

27035 

27036 

27040 

27041 

27047 

27048 

27049 

27050  . 

27052 

27054  . 

27060 

27062  . 

27065 

27066  , 

27067 

27070  - 

27071 

27075 

27076 

27077  . 

27U78 

27079 

27080 

27086 

27087 

27090 

27091 

27093 

27095 

27096 

27097 

27098 

27100 

27105  . 

27110  , 

27111  . 
27120  . 
27122 
27125  , 
27130 
27132  . 
27134 
27137 


27138    I  C 

27140  C 

27146  I  C 


Treat  finger  dislocation  

Pin  finger  disiocation  

Treat  finger  dislocation  

Thumb  fusion  with  graft  

Fusion  of  thumb      

Thumb  fusion  witfi  graft  

Fusion  of  fiand  joint   

Fusion/graft  of  hand  )oint  _ 

Fusion  of  knuckle    -. , 

Fusion  of  knuckle  with  graft  .... 

Fusion  of  finger  joint 

Fusion  of  finger  jnt  add-on  ..... 

Fusioa  graft  of  finger  lomt  

Fuse.grafl  added  joirt     

Amputate  metacarpal  bone 

Amputation  of  finger/thumb  

Amputation  of  finger/thumb 

Hand/finger  surgery 

Drainage  of  pelvis  lasion  

Drainage  of  pelvis  tXirsa  

Drainage  of  bone  lesion  

Incision  of  hip  tend'3r        

Incision  of  hip  tenoor      

Incision  of  hip  tendor      

Incision  of  hip  tendor      

Incision  of  hip  tenoors  

Incision  of  hip/thigh  fascia ■; 

Drainage  of  hip  joint 

Exploration  of  hip  jorit  

Denervation  of  hip  joint  

Excision  of  hip  joint/hiusde 

Biopsy  o' soft  tissues     

Biopsy  of  soft  tissues     

Remove  h(p,pelvis  lesion  

Remove  hip  pelvis  iesion  

Remove  tumor,  hip.pelvis  

Biopsy  of  sacroiliac  jomt  

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining 

Removal  of  ischial  bursa 

Remove  femur  lesior.bursa  .... 
Removal  of  hip  bone  lesion  .... 
Removal  of  hip  bone  lesion  .... 
Remove;gra*t  hip  bone  lesion  . 

Paniai  removal  of  hip  bone  

Partial  removal  of  hip  bone 

Extensive  iip  surgery  

Extensive  hip  surgery      

Extensive  'up  surgery      

Extensive  hip  surgen,        

Extensive  nip  surgery        

Removal  of  tail  Dora 

Remove  hip  foreign  tiody 

Remove  r"ip  foreign  body  

Removal  of  hip  prosthesis  

Removal  of  nip  prosthesis  

Injection  for  hip  n-ray       

Injection  for  hip  x-ray      

Inject  sacroiliac  joint        

Revision  of  hip  tendor     

Transfer  tendon  to  pelvis 
Transfer  of  abdominal  muscle 
Transfer  of  spinal  muscle 
Transfer  of  niopsoas  muscle     . 
Transfer  of  iliopsoas  muscle  ... 
Reconstruction  of  hip  socket  ... 
Reconstruction  of  hip  socket  ... 

Partial  hip  replacement    

Total  hip  arth'oplasty       

Total  hip  arthroplasty        

Revise  hip  joint  replacement  .. 
Revise  hip  |oint  replacement  ... 
Revise  hip  joint  replacement ... 

Transplant  femur  ndge    

Incision  of  hip  bone  j 


'h 


APC 


0045 
0046 
0046 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0053 
0043 
0049 
0049 


0049 
0050 
0050 


0051 
0052 


0020 
0019 
0022 
0022 
0022 
0049 
0049 


0049 
0049 
0049 
0050 
0050 


0050 
0020 
0049 


0050 
0050 
0051 
0051 
0051 
0051 


Relative 
weight 


13  5889 
32  5581 
32  5581 
242456 
242456 
24  2456 
24  2456 
242456 
242456 
24  2456 
24  2456 
242456 
24  2456 
242456 
24  2456 
14.8831 

14  8831 
1  9074 

19  6046 
19.6046 

19  6046 
24.8651 
24.8651 


34.5144 
42.7126 

7  0842 

3  9493 

18  7932 

18  7932 

1 8  7932 
1 9-6046 
19.6046 

19  6046 
19  6046 
19  6046 
24.8651 
24.8651 


248651 

7  0842 

19.6046 


24  8651 

248651 
34.5144 
345144 
34.5144 
34  5144 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$741.42 
$1,776.40 
$1,776,40 
$1,322.86 
$1,322.86 
$1,322.86 
$1,322.86 
$1 .322.86 
$1,322  86 
$1,322,86 
$1,322,86 
$1,322  86 
$1.322  86 
$1,322  86 
$1,322,86 
$812,04 
$812,04 
$104,07 
51,069,65 
$1 ,069,65 

$1,069  65 
$1,356,66 
$1,356.66 


$1,883  14 
32.330.44 


$386  52 
$215.48 
$1,025,38 
$1,025.38 
$1,025,38 
$1,069,65 
$1,069,65 

$1,069.65 
$1,069.65 
$1 ,069.65 
$1,356.66 
$1 .356.66 


$1 .356.66 

$386  52 

$1,069,65 


Si  .356.66 

$1,356,66 
$1,883.14 
$1,883,14 
$1,883.14 
$1,883,14 


$268  47 
$535  76 
$535,76 


$253  49 
$253.49 


3113.25 
$71  87 
$354  45 
$354.45 
$354  45 


$113.25 


$14828 
$355  28 
S355.28 
$264.57 
$264  57 
$264  57 
$264.57 
$254.57 
$264  57 
$264,57 
$264  57 
$26457 
$264.57 
$254  57 
$264.57 
$162.41 
$162.41 
$20.81 
$213.93 
$213,93 

$213.93 
$271.33 
$271.33 


$376,63 

S466  09 

$77  30 
$43  10 
$205.08 
$205  08 
$205  08 
$213.93 
$213.93 


$213.93 
$21393 
$213.93 
$271  33 
$271.33 


$271.33 

$77.30 

$21393 


$271  33 

$271.33 
$376.63 
$376-63 
$376.63 
$376.63 


CPT  codes  aia  descriptions  oriy  are  copynght  American  Medical  Association,  All  RigWs  Reserved.  Applicable  FARS/DFARS  Apply 
Copyrigrt  American  Dentai  Association  Ail  rights  reserved 
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ADDENDUM  B.-PAYMEtsrr  STATUS  BY  HCPCS  CODE  AND  REUTED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/UCPCS 


Status  indi- 
cator 


Cofxlibon 


27147 

27151 

27156 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178  . 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215  . 

27216  . 
27217 
27218  . 
27220  . 
27222 
27226 

27227  . 

27228  . 
27230 
27232 
27235 
27236 
27238 
27240 
27244 
27245  . 
27246 
27248  . 
27250  . 

27252  . 

27253  . 

27254  . 
27256 

27257  . 

27258  .. 

27259  .. 

27265  .. 

27266  .. 
27275  .. 
27280  .. 
27282 
27284 
27286 
27290 
27295  .. 
27299  .. 
27301 
27303 
27305 
27306 
27307  , 
27310  . 
27315 
27320 

27323  .. 

27324  . 
27327  . 
27328 

27329  . 

27330  . 

27331  . 

27332  ... 

27333  . 

27334  .. 

27335  ... 


C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 

T 

T 

T 

T 

C 

T 

C 

C 

T  , 

C 

c  . 

c  . 

c  . 

T  . 
C  . 

T  . 
C  . 
T  . 
C  . 
C  . 
C  . 
T  . 
C  . 
T  . 
T  . 
C  . 
C  . 
T  . 
T  . 
C  . 
C  . 
T  . 
T  . 
T  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
T  .. 
T  .. 
C  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


Descnptjon 


Revision  of  hip  bone  

Inaswn  of  hip  bones 

RevisKxi  of  hip  bones  

ReviSKjn  of  pelvis     , 

Inasion  of  neck  of  femur  

Inasion/fixation  of  femu'^  

Repair'graft  femur  head/neck 

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Revise  head'neck  of  femur  .... 

Treat  slipped  epiphysis     

Revision  of  femur  epiphysis  ... 
Reinforce  hip  bones 

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture  

Treat  tail  tx>ne  f'-acture     

Treat  tail  bone  fracture       

Treat  pelvic  fr-2cture(s)    

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture  

Treat  hip  socket  fracture  

Treat  hip  socket  traaure  

Treat  hip  wall  fracture  

Treat  hip  fracture(si  

Treat  hip  fractu'etsl   

Treat  thigh  fracture  

Treat  thigh  fracture 

Treat  thigh  'racture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  'racture  

Treat  thigh  tracture  , 

Treat  thigh  'racture 

Treat  thigh  f'acture  , 

Treat  hip  dislocation  , 

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation 

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

T.'eat  hip  dislocation  

Manipulation  o<  hip  .oint  

Fusion  of  sacroiliac  )oint  

Fusion  of  pubic  txjnes 

Fusion  of  hip  joint    

Fusion  of  hip  joint    

Amputation  of  leg  at  hip  

Amputatior-  of  leg  at  hip  

Peivis'hip  join;  su'oery  

Dram  thigh  knee  lesion   

Drainage  o*  bone  lesion  

Incise  thigh  tendon  &  fascia  .... 

Incision  o'  thigi-  tendon  

Incision  of  thigh  tendons  

Exploration  o'  Knee  joint  , 

Partial  'emovai  thigh  nerve  ..... 
Partial  removal,  thigh  neive  ..... 

Biopsy   thigh  soft  tissues   

Biopsy,  thigh  soft  tissues 

Removal  o*  thigh  lesion  

Removal  of  thigh  lesion  

Remove  tumor  thigh'knee  

Biopsy   knee  joint  lining   

Explorelreat  knee  joint  

Removal  of  Knee  cartilage  

Removal  o<  knee  cartilage  

Remove  knee  lom;  lining    

Remove  knee  loint  lining 


APC 


0050 


0043 


0043 


0050 
0043 


0043 


0043 
0045 


0043 
0045 


0043 
0045 

0045 


0043 

CX)08 

0049 
0049 
0049 
0050 
0220 
0220 
0021 
0022 
0022 
0022 
0022 
0050 
0050 
0050 
0050 
0050 
005C 


Relabve 
weight 


24.8651 


1.9074 


1.9074 


24.8651 
1.9074 


1.9074 


1  9074 
13.5889 


1  9074 
13.5889  { 


1  9074 
13  5889 
13.5889 


1.9074 

19  4831 

19.6046 
19.6046 
19.6046 
24.8651 
16  555-5 
16  5554 
14  3594 
18  7932 
18  7932 
18.7932 
18  7932 
24.8651 
24  8651 
24  8651 
248651 
24  8651 
?4  865 " 


Payment 
rate 


fMatKxial  Mtnimum 

unadjusted       unadjusted 
oojjayment       copayment 


0043 

'  9074 

$104.07 

0045 

•3  5889 

$741.42 

0043 

■  9074 

$104.07 

0046 

32  5561 

$1,776.40 

$1,356.66 


$104.07 


$104.07 


$1,356.66 
$104!b7 


$104.07 

$104.07 
$741.42 


$104.07 
$741.42 


$104.07 
$741  42 
$741  42 


$104.07 

$1,063.02 

$1,069.65 
$1,069.65 
$1,069.65 
Si. 356.66 
$903.28 
5903.28 
$783.46 
$1,025.38 
SI. 025.38 
$1  025.38 
$1  025.38 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
Si  356  66 


$268.47 


$535.76 


$268.47 


$268.47 


$268.47 

$268.47 


$21948 
$354.45 
$354  45 
$354.45 
$354  45 


$2C'e- 

$'48  28 

$2C8' 

$355.26 

$271.33 


$2: 8- 


$20  81 

$271.33 

$20.81 

$20.81 


$2081 

$148  28 


S2C  8- 
$148.28 


$20.81 
$148.28 
$148.28 


$2081 

$212  60 


$213  93 
$21393 
$213  93 
$271  33 
$180  66 
$180  66 
Si  56  69 
$205  08 
S205  06 
S205  06 
S205  06 
S2-'  33 
$271  33 
S271.33 
$271  33 
$271.33 
$271.33 


CPT  codes  and  descnptions  only  are  copyrigtTI  Amwkan  Medcal  Association  All  Rights  ReseweO  Applkable  FARS/DFARS  Aootv 
Copynglit  American  Dental  Association  All  rights  resen/ed  ^^ 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

CondrtJon 

27340 

T 

t 

T :.... 

T  

t 

T  

T  

T  

T  

C 

N 

T  

T 

t 

t 

t 

T  

T  

T  

T  

T 

T 

t 

T  

T  

T  

t 

i== 

r 

T  

T  

f :;::::::: 

T  

T  

t 

T  

T 

T  

T  

T  

T  ....: 

t 

C  

T 

C  

C  

C  

C  

c 

c 

c 

c 

c 

27345  

27347  

27350  

27355  

27356  .„ 

27357  

27358  

27360  

27365  

27370  

27372  

27380  

27381  

27385  

27386  

27390  

27391  

27392  

27393  

27394  

27395  

27396  

27397  

27400  

27403  

27405  

27407  

27409  

27418  

27420  

27422  .3..... 

27424  

27425  

27427  

27428  

27429  

27430  

27435  

27437  

27438  

27440  

27441  

27442  

27443  

27445  

27446  ., 

27447  

27448  

27450  



27454 

27455 

27457 

. 

27465 

27466 

27468 

27470 

27472 

c _... 

c 

c 

c 

c 

c 

c 

c 

c 

t 

t 

T  

t 

T  

T  

t 

t 

c 

27475 

27477 

27479 

27485 

27486 

27487 



27488  

27495  

27496  

27497  

27498  

27499  

27500  

27601  j: 

27502  

27503  

- 

27506  



Descnption 


Removal  of  kneecap  bursa  

Removal  of  knee  cyst  ; 

Renx)ve  Knee  cyst  

Removal  of  kneecap  

Remove  'emur  lesion  

Remove  temur  lesicn/graft  

Remove  'emu''  lesicn/graft  

Remove  ferny  lesica'*ixation  

Partial  removal  leg  tx)ne(s)  

Extensive  leg  surgery  

Injection  'or  knee  x-ray   , 

Removal  ot  foreign  txxly  , 

Repair  o'  kneecap  tendon , 

Repair  graft  kneecap  tendon , 

Repair  o'  thigh  muscle    , 

Repair/graft  of  thigh  muscle , 

Incision  of  thigh  terwon  , 

Incision  of  thigh  terKJons  , 

Incisior  of  thigh  teridons 

Lengthening  of  thigh  tendon  

Lengthening  of  thigh  tendons  

Lengthening  of  thigh  tendons  

Transplant  of  thigh  tendon  

Transplants  of  thigh  tendons   

Revise  thigh  muscle&tendons  

Repair  of  Knee  cartilage  

Repair  of  knee  ligament  

Repair  of  knee  ligament  

Repair  of  i^nee  ligaments  

Repair  degenerated  Kneecap 

Revision  of  unstaDle  kneecap  

Revision  of  unstable  kneecap  

Revision;  removal  of  Kneecap  

Lateral  retinacular  release  

Reconstoiction,  kree      

Reconstruction,  knee       

Reconstruction,  knee   

Revision  of  thigh  rnuscles  

Incision  of  knee  )oint  , 

Revise  kneecap     

Revise  kneecap  with  implant  

Revision  of  knee  lojnt 

Revision  of  knee  lOJnt 

Revision  of  knee  joint 

Revision  of  knee  joint 

Revision  of  knee  jQ|nt 

Revision  of  knee  joint 

Total  knee  arthroplasty  

Incision  of  thigh      

Incision  of  thigh 

Realignment  of  thi^  bone 

Realignment  of  knee  

Realignment  of  knee  

Shortening  of  thigh  t)one 

Lengthening  of  thigh  bone  

Shorten/lengthen  tfiiglis  

Repair  of  thigh 

Repair/graft  of  thigtt  

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Revise/replace  knee  joint  

Revise/replace  knee  joint  

Removal  of  knee  prosthesis  

Reinforce  thigh    . 

Decompression  of  thigh/knee  

Decompression  of  thigh.'knee  

Decompression  of  thigh/Vnee  .....', 

Decompression  of  thugh/knee  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  


APC 


0049 
0048 
0049 
0050 
0050 
0050 
0050 
0050 
0050 


0022 
0049 
0049 
0049 
0049 
0049 
0049 
0049 
0050 
0050 
0051 
0050 
0051 
0051 
0050 
0051 
0051 
0051 
0051 
0051 
0051 
0051 
0050 
0052 
0052 
0052 
0051 
0051 
0047 
0048 
0047 
0047 
0047 
0047 


0681 


0049 

0049 
0049 
0049 
0043 
0043 
0043 
0043 


Relatrve 
weight 


196046 
196046 
196046 
248651 
248651 
24  8651 
248651 
248651 
24.8651 


18  7932 

19  6046 
196046 
19  6046 
19  6046 
19  6046 
19  6046 
196046 
248651 
248651 
34.5144 
248651 
34.5144 
345144 
24.8651 
345144 
34.5144 
34.5144 
34.5144 
34.5144 
34.5144 
34.5144 
248651 
42.7126 
427126 
42  7126 
34.5144 
34.5144 
29  9582 
51  4609 
29  9582 
29  9582 
29.9582 
29  9582 


98.1613 


19  5046 

19  6046 

19  6046 

19  6046 

1.9074 

1.9074 

1.9074 

1.9074 


Payment 
rate 


National 
unadjusted 
copayment 


$1 ,069.65 
$1,069.65 
$1,069.65 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 
$1,356.66 


$1,025.38 
$1.069  65 
$1,069.65 
$1,069.65 
$1.069  65 
$1,069.65 
$1,069.65 
$1,069.65 
$1,366.66 
$1,356.66 
$1,883.14 
$1,356.66 
$1,883.14 
$1,883.14 
$1,356.66 
$1,883.14 
$1,883.14 
$1,883.14 
$1,883.14 
$1,883.14 
$1,883.14 
$1,883.14 
$1,356.66 
$2,330.44 
$2,330.44 
S2.330.44 
$1,883.14 
$1,883.14 
$1  634  55 
$2,807.76 
$1,634.55 
$1,634.55 
$1,634.55 
$1,634.55 

$5,355.78 


Mini.mum 
unadjusted 
copayment 


$1,069.65 

$1,069.65 
$1,069  65 
$1,069.65 
$104.07 
$104.07 
$104.07 
$104.07 


$354.45 


$537  03 

$695  60 
$537  03 
$537  03 
$537  03 
$537.03 

$2,131.36 


$21393 

$213-93 
$213  93 
$271  33 
$271  33 
$271  33 
$271  33 
$271.33 
$271.33 


$205  08 
$213  93 
$213  93 
$213  93 
$213  93 
$21393 
$213  93 
$213  93 
$271.33 
$271  33 
$37663 
$271  33 
S37663 
$376.63 
$271  33 
$376  63 
$376.63 
$376  63 
$37663 
$376.63 
$376  63 
S376  63 
$271  33 
$466  09 
$466  09 
$466  09 
$376  63 
$37663 
S326.91 
$561.55 
S326.91 
$326  91 
$326.91 
$326.91 


$1,071.16 


$213  93 

$213  93 

$213.93 

$213.93 

$20.81 

$2081 

$20.81 

$20.81 

CPT  codes  ana  aescnptions  only  are  copyright  American  Medcal  Associaiior  All  .Rights  Resen/ed  ApplKable  FARS/DFARS  Apply 
Cooyight  American  Dental  Association  All  rights  reserved 
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ADDENDUM  B.-PaYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-^ontinued 


CPT/HCPCS 


27507 
27508 
27509 

27510  . 

27511  . 

27513  . 

27514  . 

27516  . 

27517  . 

27519  . 

27520  . 
27524 
27530  . 
27532 
27535 
27536 
27538 
27540 
27550 
27552 
27556 
27557 
27558 
27560  . 
27562 
27566 
27570 
27580 
27590 
27591 
27592  . 
27594 
27596 
27598 
27599 

27600  . 

27601  . 
27602 
27603 
27604 
27605 

27606  . 

27607  .. 
27610  .. 

27612  .. 

27613  .. 

27614  .. 

27615  .. 

27618  .. 

27619  .. 

27620  .. 
27625 
27626  .  . 
27630  ... 
27635  ... 
27637  ... 
27638 

27640  ... 

27641  ... 
27645  ... 
27646... 

27647  ... 

27648  .  . 
27650  .  . 
27652  ... 
27654  ... 
27656  ... 

27658  ... 

27659  ... 

27664  ... 

27665  ... 

27675  ... 

27676  ... 
27680 
27681  ... 


Status  inOh 
cator 


Condfton 


C 
T 
T 
T 
C 
C 

c 

T 

T 

C 

T 

T 

T 

T 

C 

C 

T 

C 

T 

T 

C 

C 

C 

T 

T 

T 

T  . 

C  . 

C  . 

C  . 

C  . 

T  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 
T  . 

T  . 
T  . 
T  . 
T  ., 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
C  .. 
C  .. 
T  .. 
N  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 


Descnption 


Treatment  o«  t^igh  'racture  .... 

Treatment  of  ttiigh  'ractjre  .... 

Treatment  o*  ttiigh  'ractijre   .... 

Treatment  o*  thigh  'racture   .... 

Treatment  of  thigh  '^acture  .... 

Treatment  of  ttiigh  frgcnjre   .... 

Treatment  of  thigh  fracture   .... 

Treat  thigh  *x  growth  plate  

Treat  thigh  tx  growth  plate  

Treat  thigh  H  growth,  piate  

Treat  kneecap  f'acture 

Treat  kneecap  fracture  

Treat  knee  fracture 

T'eat  knee  'racture  

Treat  knee  fracture  

Treat  knee  'racture  

Treat  knee  'ractureis)  

Treat  knee  fracture  

[  Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  knee  dislocation  

,  Treat  kneecap  dislocation  

'•  Treat  kneecap  dislocation  

,  T'eat  kneecac  dislocation  

I  Fixation  of  knee  ■oint  

Fusion  of  knee   

Amputate  leg  at  thigh  

Amputate  leg  a;  thigh  

Amputate  leg  at  thigh  

Amputation  follow-up  surgery 

Amputation  foliow-jp  surgery 

Amputate  lowe'  leg  at  knee  ... 

Leg  surgery  procedure     

Decompression  of  lowe-  leg 

Decompression  o'  towe'  leg 

Decompression  of  lower  leg  ... 

Drain  lower  leg  iesion    

Drain  lower  leg  bursa  

Incision  of  achilles  tendon 

Incision  of  achilles  tendon  

Treat  lower  leg  tx>ne  lesion  .... 

Explore/treat  ankle  lOint  

Expkjration  o'  ankle  lOint  

Biopsy  lower  leg  soft  tissue  .... 
Biopsy  lower  leg  soft  tissue  .... 

Remove  tumor  lower  leg  

Remove  lower  leg  iesion  

Remove  lower  leg  lesion  

Exptore/treat  ankle  foint   

Remove  ankle  joint  lining  

Flemove  ankle  joint  lining    

Removal  of  tendon  lesior 
Remove  k>wer  leg  tx)ne  lesion 
Remove/graft  leg  bone  lesion 
Remove/graft  leg  t>one  lesior- 

Partial  removal  o'  titNa        

Partial  removal  of  fibula    

Extensive  lower  leg  surgery 

Extensive  lower  leg  surgery  

Extensive  anWe'heei  surgery  ... 

InjectKxi  tor  ankle  x-ray      _. 

Repair  achilles  tendon    

Repair'graft  achilles  tendon  

Repair  of  achilles  tendon  

Repair  leg  fascia  detect     

Repair  of  leg  tendon,  each   

Repair  of  leg  tendon  each  

Repair  of  leg  tendon  each  

Repair  of  leg  tendon  each   

Repair  kjwer  leg  tendons    

Repair  tower  leg  tendons    

Release  of  kawer  leg  tendon  .... 
Retease  of  k)wer  leg  terxJons 


APC 


0043 

0046 
0043 


0043 
0043 


0043 
0046 
0043 
0043 


0043 


0043 

0045 


0043 
0045 
0046 
0045 


0048 


0051 


Relative 
weight 


Payment 
rate 


1.9074 

32  5581 

1  9074 


1.9074 
1.9074 


1.9074 

32  5581 

T9074 

1  9074 


1.9074 


1.9074 

135889 


1.9074 

13  5885 

32  556- 
13.5889 


19.6046 


$104.07 

$V  776.40 

$104.07 


$104.07 
$104.07 

$104.07 

$1,776.40 

$104.07 

$104.07 


$104.07 

$104.07 

$741  42 


Si  04.07 

$741,42 

$•  776.40 

$741.42 


$1,069.65 


0043 

1 .9074 

$104.07 

0049 

■9  6046 

S'  069  65 

0049 

'96046 

S'  069  55 

0049 

'96046 

S'  069  55 

0007 

•1  8633 

$64-- 27 

0049 

■9604* 

$1  069  65 

0055 

■  6  "205 

$1,02'  41 

0049 

•96046 

$'  069  65 

0049 

^9  6046 

$1  069  65 

0050 

24  8651 

$1,356.66 

005C' 

24  8651  1 

$1,356.66 

0020 

'0842 

$386  52 

0022 

1 8  '932 

$•  025  38 

0046 

32  558^  ■ 

$'  776  40 

0021 

' 4  3594 

$'83  46 

0022 

'8  7932 

$1  025  36 

0050 

24  8651 

$1  356  66 

0050 

24  8651 

$1  356  66 

0050 

24  8651 

$'356  66 

0049 

'96046 

$',069  65 

0050 

248651 

$■  356  66 

0060 

24  8661 

$1  356  66 

0050 

248651 

$1  356  66 

0051 

34.5144 

$1  883  14 

0050 

248651 

$1  356  66 

34.5144         $1,883.14 


0051 

345144 

$1  883  '4 

0051 

34  5'44 

$■  883  ^4 

0051 

34  5144 

$1  883  -4 

0049 

196046 

$1  069  65 

0049 

196046 

$■,069  65 

0049 

196046 

$*  069  65 

0049 

196046 

$1  069  65 

0050 

24  8651 

J1  356  66 

0049 

196046 

$1  069  55 

0050 

248651 

$1  356  66 

0050 

24  8651 

$1,356  66 

0050 

24  8651 

$1.356  66 

\ationa: 
unadiustec 
copayment 


$535.76 


$535.76 


$268.47 


$268.47 
$535.76 
$268.47 


$355.34 


$'1325 
$354  45 
$535  '6 
$2'948 
$354.46 


Mmrrijrn 
jnadjusted 
copayment 


$20.81 

$355.28 

$20.81 


$20  6' 
$20  81 

$20  81 

$355  25 

$2081 

S20,8l 


$20  81 

$2081 
$148.28 


$2081 
$148.28 
$355.28 
$148  28 


$213.93 


$20.81 
$213.93 
$213.93 

$213.93 
$129  45 

$2'393 
$204  26 
$21393 
$213.93 
$271.33 
$271.33 
$77  30 
$206  08 
$355  28 
$156  69 
$206  08 
$271  33 
$2"  33 
$2"  33 
$213  93 
$271  33 
$2:"  33 
$2"  33 
$376  63 
$2"  33 


$376  63 


$376  63 
$3'6  63 
$376  63 
$213  93 
$213  93 
$213  93 
$21393 
$271  33 
$213  93 
$27'  33 
$271  33 
$271  33 


CPT  codes  and  descnpfons  only  are  copyngw  Amencan  MedK:al  Assooator  All  Rights  Rese^^ec   AopiicaD.6  PARSTJf^ARS  Aootv 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

27685  

T  

t 

t 

t 

t 

t 

t 

T  

t 

t 

C  

C  

T  

T  

t 

T  

C  

C  

c .:. 

c 

c 

c 

c 

T  

t 

t 

t 

t 

t 

t 

t 

t 

t 

t 

T  

t 

T  r. - 

t 

T  

T  

t 

t 

T  

T  

T  

t 

t 

t 

t 

t 

t 

t 

t 

t 

t 

T  

27686  

27687  

27690  

27691  

27692  

27695  

27696  

27698  

27700  

27702  ..: 

27703  

27704  

27705  

..  .  . 

27707  

27709  

27712  

27715  

27720  

27722 

27724 

27725 

27727  

27730  

27732  

27734  

27740  .".... 

27742  

27745 

27750  

27752  

...._ r.. 

27756  

27758  

27759  

27760  

27762  .-. 

27766  

27780  

27781  

27784  

27786  

27788  

27792  

27808  r.. 

27810  

27814  

27816  

27818  

27822  

27823  

27824  

27825  

27826  

27827  

27828  

27829  

27830  

t 

t 

T  

t 

27831  

27832  

27840  

27842  

t „ 

t 

t 

t 

t 

t 

C  

27846  „. 

27848  

27860  

27870  

27871  

27880 

27881 

c 

c _.. 

T  

27882 

27884 

27886 

c 

27888 

c 

27889  

T  

27892  

T  , 

27893  

T  

Descnption 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment    i    copayment 


Revision  of  lower  leg  tendon 

Revise  lower  leg  tendons 

Revision  o'  cart  tendon   

Revise  lower  leg  tandon  

Revise  lower  leg  tendon   

Revise  additional  leg  tendon  . 

Repair  of  ankle  ligament  

Repair  of  anKie  ligaments  

Repair  of  ankle  ligament  

Revision  of  ankle  joint  

Reconstruct  ankle  ]Oint 

Reconstruction  ankle  |0int  .... 

Removal  of  ankle  implant  

Incision  of  tibia        

Incision  of  fibula      

Incision  of  tibia  &  fibula  

Realignment  of  lower  leg  

Revision  of  lower  leg  

Repair  of  tibia  

Repair  graft  of  tibia 

Repair-graft  of  tibia 

Repair  of  lower  leg  

Repair  of  lower  leg  

Repair  of  tibia  eoipfiysis 

Repair  of  'ibuia  epiphysis 

Repair  lower  leg  epipfiyses  ... 

Repair  of  leg  epiphyses  

Repair  of  leg  epiphyses  '.. 

Reinforce  tibia  

Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  ot  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  )Oirt  

Treat  lower  leg  dislocation  .... 
Treat  lowe'  leg  dislocation  .... 
Treat  lowe'  leg  dislocation  .... 

Treat  ankle  dislocation  

Treat  ankle  dislocation  

I  Treat  ankle  dislocation  

Treat  ankle  dislocation  

Fixation  of  ankle  |oirt  

Fusion  of  ankle  |0int  

Fusion  o'  tibiofibular  joint  

Amputation  of  lower  leg  

Amputation  of  lower  leg   

Amputation  of  lower  leg   

Amputation  fo'low-jp  surgery 
Amputation  lollow-jp  surgery 
Amputation  of  foot  at  ankle  ,. 
Amputation  of  foot  at  ankle  ... 

Decompression  of  leg  

Decompression  of  leg  


0050 
0050 
0050 
0051 
0051 
0051 
0050 
0050 
0050 
0047 


0049 

0051 
0049 
0050 


0050 
0050 

0050 
0050 
0051 
0051 
0043 
0043 
0046 
0046 
0046 
0O43 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0046 
0046 
0043 
0043 
0046 
0043 
0045 
0046 
0046 
0045 
0051 
0051 


0049 


0050 
0049 

0049 


24  8651 
24  8651 
24  8651 
34  5144 
34  5144 
345144 
248651 
248651 
24  8651 
29  9582 


19.6046 

345144 
19,6046 
24  8651 


24  8651 

24,8651 

24  8651 

248651 

34  5144 

34  5144 

1 ,9074 

1  9074 

32  5581 

32,5581 

32  5581 

1  9074 

1  9074 

32,5581 

1,9074 

1  9074 

32  5581 

1  9074 

1  9074 

32  5581 

1  9074 

1  9074 

32  5581 

1  9074 

1  9074 

32,5581 

32,5581 

1 ,9074 

1  9074 

32  5581 

32  5581 

32,5591 

32  5581 

1  9074 

1  9074 

32  5581 

1  9074 

1 3  5889 

32  5581 

325581 

13-5889 

34  5144 

34.5144 


19.6046 


24.8651 

19  6046 

19  6046 


CPT  cooes  3rd  descnpt;or!s  only  are  copyr.gnt  American  Medical  Assoaation  All  Rights  Reserved,  ApplicatXe  FARS.DFARS  Apply 
Copyrigtit  American  Dental  Association  All  rights  'eserved. 


31,356.66 
$1,356.66 
$1,356.66 
$1,883.14 
$1,883.14 
$1,883.14 
$1,356.66 
$1,356.66 
$1,356.66 
$1.634  55 


$1,069.65 

$1,883.14 
$1,069.65 
$1,356.66 


$1,S56 

$1 ,356 

$1,356 

$1,356 

$1 .883 

$1,883 

S104 

$104 

$1,776 

$1 ,776 

$1,776 

$104 

$104 

$1,776 

$104 

$104 

$1,776 

$104 

$104 

$1,776 

$104 

$104 

$1,776 

$104 

$104 

$1 ,776 

$1,776 

$104 

$104 

$1 ,776 

$1 ,776 

$1,776 

$1 ,776 

$104 

$104 

$1,776 

$104 

$741 

SI. 776 

$1,776 

$741 

$1,883 

$1,883 


,66 
66 
66 
66 

14 
14 
,07 
07 
40 
40 
40 
07 
07 
40 
,07 
07 
40 
07 
07 
40 
07 
07 
40 
07 
07 
40 
.40 
07 
07 
40 
40 
40 
40 
07 
07 
40 
07 
42 
40 
40 
42 
14 
,14 


$1,069.65 


$1,356.66 
$1,069.65 
$1,069,65 


$537.03 


$535  76 
$535,76 
$535.76 


$535.76 


$535.76 


$535.76 


$535.76 


S535  76 
$535.76 


$535.76 

$535  76 
$535  76 
$535  76 


$535.76 

$26847 
$535,76 
$535  76 
$268,47 


$271  33 
$271 ,33 
$271  33 
$376.63 
$376  63 
$37663 
$271,33 
$271  33 
$271 ,33 
$326  91 


$213  93 

$376,63 
$213  93 
$271,33 


$271.33 

$271  33 

$271  33 

$271 ,33 

$37663 

$376.63 

$20.81 

$2081 

$355,28 

$35528 

$35528 

$20.81 

$20,81 

$355,28 

$20,81 

$20,81 

$355,28 

$20,81 

$20,81 

$355,28 

$20  81 

$2081 

$355,28 

$20,81 

$20,81 

$355,28 

$355,28 

$20,81 

$20,81 

$355,28 

$355,28 

S355-28 

$355.28 

$20.81 

$20.81 

$355.28 

$2081 

$148.28 

$355  28 

$35528 

$148,28 

$376,63 

$376,63 


$213,93 


$271,33 
$213.93 
$213.93 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT'HCPCS 


Status  rndi- 

cator 


Condition 


27894 
27899 
28001 
23002 
28003 
28005 
28008 
28010 
28011 
28020 
28022 
28024 
28030 
28035 
28043 
28045 
28046 
28050 
28052 
28054 
28060 
28062 
28070 
28072 
28080 
28086 
28088 
28090 
28092 
28100 
28102 
28103 
28104 
28106 
28107 
28108 
28110 
28111 
28112 
28113 
28114 
28116 
28118 
28119 
28120 
28122 
28124 
28126 
28130 
28140 
28150 
28153 
28160 
28171 
28173 
28175 
28190 
28192 
28193 
28200 
28202 
28208 
28210 
28220 
28222 
28225 
28226 
28230 
28232 
28234 
28238 
28240 
28250 
28260 
28261 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

r 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Decompression  of  leg  

Leg/ankle  surgery  procedure 

Drainage  of  bursa  of  foot  

Treatmerl  o*  foot  infection  .... 
Treatment  o<  foot  infection  .... 

Treat  fool  bone  lesion  

Incision  of  foot  tascia  

Incision  0'.  toe  tenaon  

Incision  o!  toe  tendons 

Exploration  of  foot  loint  

Exploration  of  foot  joint  

Exploration  of  toe  joint  

Removal  of  foot  nerve 

Decompression  of  tibia  nerve 

Excision  of  foot  lesion  

Excision  of  foot  lesion 

Resection  of  tumor,  foot 

Biopsy  of  foot  joint  lining  

Biopsy  of  foot  joint  lining  

Biopsy  of  toe  joint  lining 

Partial  removal,  foot  fascia  ... 

Removal  of  foot  fascia  

Removal  of  foot  joint  lining  ... 
Removal  of  foot  joint  lining  ... 

Removal  of  foot  lesion  

Excise  foot  tendon  sheatti  .... 
Excise  foot  tendon  stieath   .... 

Removal  of  foot  lesion  

Removal  of  toe  lesions  

Removal  of  anicle/heel  lesion 

Remove  graft  foot  lesion  

Remove,'graft  foot  lesion  

Removal  of  foot  lesion  

Remove/graft  foot  lesion  

Remove/graft  foot  lesion  

Removal  of  toe  lesions  

Pan  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Pan  removal  of  metatarsal  .... 
Removal  of  metatarsal  heads 

Revision  of  foot  

Removal  of  fieel  txjne  

Removal  of  heel  spur 

Part  removal  of  ankle/heel  .... 
Partial  removal  of  foot  bone  .. 

Partial  removal  of  toe 

Partial  removal  of  toe  _ 

Removal  of  ankle  tione  

Removal  of  metatarsal  

Removal  of  toe  

Partial  removal  of  toe  

Partial  removal  of  toe  

Extensive  foot  surgery  ;.. 

Extensive  foot  surgery  

Extensive  foot  surgery  

Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon  .... 

Repair  of  foot  tendon   

Repair  graft  of  foot  tendon  .... 

Release  of  foot  tendon 

Release  of  toot  tencions 

Release  of  toot  tendon 

Release  of  foot  tendons 

Incision  of  foot  tendon(s)  

Incision  of  toe  tendon 

Incision  of  foot  tendon 

Revision  of  foot  tendon  

Release  of  big  toe    

Revision  of  foot  fascia 

Release  of  midfoot  joint  

Revision  of  foot  tendon  


0049 

0043 
0007 
0049 
0049 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0220 
0220 
0021 
0055 
0055 
0055 
0055 
0055 
0056 
0056 
0056 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0056 
0056 
0055 
0056 
0O56 
0055 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0019 
0021 
0020 
0055 
0056 
0055 
0056 
0055 
0055 
0055 
0055 
0055 
0055 
0055 
0056 
0055 
0056 
0056 
0056 


196046 
1  9074 
1 1  8633 
19  6046 
I9  604t 
1 8  ~20t 
18  :'205 
1 8  7205 
16  7205 
18  7205 
18.7205 
18.7205 
16.5554 
165554 
14.3594 
18.7205 
18  7205 
18.7205 
18  7205 
18  7205 
25.3930 
253930 
253930 
25  3930 
18  7205 
18  7205 
18  7205 
18  7205 
18  7205 
18  7205 
253930 
25.3930 
18  7205 
25  3930 
25  3930 
18.7205 
253930 
18  7205 
18.7205 
18.7205 
18.7205 
18  7205 
18  7205 
18  7205 
18.7205 
18  7205 
18.7205 
18.7205 
18.7205 
18.7205 
18  7205 
18  7205 
18  7205 
18  7205 
18  7205  I 
18.7205  i 
3.9493 
14.3594 
7.0842 
18.7205 
25  3930 
18  7205 
25.3930 
18  7205 
18.7205  1 
18.7205  I 
18  7205 
18  7205 
18  7205 
18  7205 
25  3930 
18  7205 
25.3930 
25  3930 
25  393C 


$1.069  65 
$10407 
$647.27 
$1,069.65 
$1,069.65 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021.41 
$1,021  41 
$1,021  41 
$1,021  41 
$903  28 
$903.28 
$783.46 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021,41 
$1,021  41 
$1,385.47 
$1,385  47 
$1,385  47 
$1.385  47 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021.41 
$1,385,47 
$1,385,47 
$1,021.41 
$1,385.47 
$1.385  47 
$1,021  41 
$1,385.47 
$1,021.41 
$1,021.41 
$1,021.41 
$1,021  41 
$1,021  41 
$1,021.41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021.41 
$1,021  41 
$1,021.41 
$1,021  41 
$1,021.41 
$1,021.41 
$1,021.41 
$1,021  41 
$1,021.41 
$1,021.41 
$215  48 
$783  46 
$386  52 
$1,021  41 
$1,385  47 
$1,021  41 
$1,385.47 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,021  41 
$1,385.47 
$1,021.41 
$1,385.47 
$1,385.47 
Si  385  47 


National 

Minimum 

urtadjusted 

unadjusted 

copayment 

copayment 

$213  93 

$20  81 

$129  45 

$213  93 

$213  9"^ 

S355.34 

S2D4  2e 

$355  34 

S204  26 

$355.34 

S204  28 

$355  34 

S204  26 

$355.34 

S2'D4  26 

$355.34 

5204  26 

$355  34 

5204  26 

S"8C  6e 

'^'  6C  66 

$219.48 

S-56  69 

$355  34 

S2C.4  26 

$355.34 

$2&4  28 

$355.34 

5204  26 

$355.34 

5204  28 

$355.34 

52C~  28 

$40581 

Si""  09 

$405.81 

S277  09 

$405  81 

$277  09 

$405.81 

S277  09 

$355.34 

S204  28 

$355.34 

S204  28 

$355  34 

S204.28 

$355  34 

$204  28 

$355-34 

S204  28 

$355.34 

S204  28 

$405.81 

S277  09 

$405.81 

$277  09 

$355.34 

$204  28 

$405.81 

$277  09 

$40581 

$277  09 

$355  34 

$204  28 

$40581 

S277  09 

$355  34 

S204.28 

$355,34 

$204.28 

$355  34 

$204,28 

$355.34 

$20428 

$355.34 

$204  28 

$355.34 

$204.28 

$355  34 

$204.28 

$355  34 

$204.28 

$355.34 

S204.28 

$355.34 

$204  28 

$355.34 

S204  28 

$355.34 

S204  28 

$355.34 

$204  28 

$355.34 

S204  28 

$355  34 

$204,28 

$355.34 

$204,28 

$355.34 

$204.28 

$355  34 

S204  28 

$355.34 

$204  28 

$71.87 

$4310 

$219  48 

$156  69 

$113.25 

S7~30 

$355.34 

5204  28 

$405.81 

52"-  OS 

$355.34 

5204  26 

$405.81 

527-  09 

$355  34 

S204  28 

$355  3^ 

5204  26 

$355  54 

5204  26 

$355  3-: 

5204  26 

$355  34 

5204  26 

$355  34 

5204  26 

$355  54 

5204  26 

$405  6- 

52""  OS 

S355  34 

52W  26 

$405.81 

5:~09 

$40581 

52— OS 

$405  81 

S277  09 

CPT  codes  and  descnptions  only  are  copyngm  Amencan  Medical  Association.  All  Rights  Reseived.  Applicable  FARS/DFARS  Apply. 

Copynght  Amencan  Dental  Association  All  nghts  reserved 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Reuvted  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

28262  

T  ....   

T  

T  

t 

T  

t 

t 

t 

T  

T  

t 

t 

28264  

28270  

- 

28272  

28280  

28285  _... 

28286  

28288  

28289  :.. 

28290  

28292  

2R293  

28294  

t 

28296  

T  

28297  

T  

28298  

T  

28299  

T  

28300  

t 

28302  

t 

28304  

t 

28305  

t 

28306  

t 

28307  

t 

28308  

t 

28309  

t 

28310  

t 

28312  

T  

28313  

t 

t 

T  

28315  

28320  

28322  

T  

t 

28340  

28341  

T  

T  

T  

28344  ..„ 

28345  

28360  

T  

t 

t 

28400  

28405  

28406  

T  

T  

T  

28415  ..... 

28420  

28430  

t 

28435  

T : 

t 

T 

T  

t 

t 

t 

28436  

28445  

28450  

28455  

28456  

28465  

28470  

T  

T  

I'  

28475  

28476  

28485  

T  

t 

T  

t 

t 

t 

28490  

- 

28495  

28496  

28505  

28510  

28515  

t 

1 

28525  

t   ._ 

28530  

t 

T  

T  

T  

T  

t 

t 

T  

T  

t 

t 

T  

T  

t 

T  

1 

28531  

28540  

28545  

28546  

28555  

28570  

28575  

28576  

1 

28585  

28600  

28605  

! 

28606  

' 

28615  

28630  

Dascription 


Revision  of  foot  and  ankle  .... 

Release  of  midfoot  joint  

Release  of  foot  contracture  ... 

Release  of  toe  lOint,  each  

Fusion  of  toes        

Repair  of  tiammertoe  

Repair  of  hammertoe   

Partial  removal  of  toot  tjone  ... 

Repair  hallux  ngidus  

Correction  of  bunion 

Correction  of  bunion 

Correction  of  bunion 

Correction  of  bunion 

Correction  of  bunion  

Correction  of  bunion , 

Correction  of  bunion 

Correction  of  bunion „ 

Incision  of  heel  bore 

Incision  of  ankle  txine  

Incision  of  midfoot  txines  

Incise/graft  midfoot  bones  

Incision  of  metatarsal  

Incision  of  metatarsal  

Inciaion  of  metatarsal  - 

Incision  of  metatarsals  

Revision  of  big  toe  

Revision  of  toe    

Repair  deformity  of  toe  

Removal  of  sesamoid  tx>ne  ... 

Repair  of  foot  txjnes   

Repair  of  metatarsals  

Resect  enlarged  '^oe  tissue  .... 

Resect  enlarged  toe  

Repair  ext'a  toeis)  

Repair  weobed  toe(s) 

Reconstruct  cleft  'oot  

Treatment  of  heel  fracture  

Treatment  of  heel  fracture  

Treatment  of  heel  fracture  

Treat  heel  fracture  

Treat/graft  heel  fracture  

Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 

Treat  ankle  fracture  

Treat  midfoot  fracture,  each  ... 
Treat  midfoot  fracture,  each  ... 

Treat  midfoot  fracture 

Treat  midfoot  fracture,  each  ... 

Treat  metatarsal  f-acture  

Treat  metatarsal  fracture 

Treat  metatarsal  fracture 

Treat  metatarsal  fracture 

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treatment  of  toe  fracture  

Treatment  of  toe  fracture  

Treat  toe  fracture  

Treat  sesamoid  bcrne  fracture 
Treat  sesamoid  bone  fracture 

Treat  foot  dislocation 

Treat  foot  dislocation 

Treat  foot  dislocation 

Repair  foot  dislocation  

Treat  foot  dislocation 

Treat  foot  dislocation , 

Treat  fool  dislocation , 

Repair  foot  dislocation  , 

Treat  foot  dislocation , 

Treat  foot  dislocation" , 

Treat  foot  dislocation , 

Repair  foot  dislocation 

Treat  toe  distocation  


Paynnent 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


0056 

25.3930 

$1,385.47 

$40581 

$277.09 

OObti 

253930 

$1,385.47 

$405.81 

$27709 

0055 

18  7205 

$1,02141 

$355.34 

$204.28 

0065 

18  7205 

$1,021.41 

$355  34 

$204.28 

0055 

18  7205 

$1,021.41 

$355  34 

$204.28 

0055 

18  7205 

$1,021.41 

i    $355.34 

$204.28 

0055 

18  7205 

$1,021.41 

$355.34 

$204.28 

(X)56 

253930 

$1,385.47 

$405.81 

$277.09 

0056 

25  3930 

$1,385.47 

$405.81 

$277.09 

0056 

25.3930 

!   $1,385.47 

$405.81 

$277  09 

0057 

25  5035 

$1,391.50 

$475.91 

$273.30 

0057 

25.5035 

$1,391.50 

$475.91 

$278  30 

0056 

25  3930 

$1,385.47 

$405.81 

$277  09 

0056 

253930 

$1,385.47 

$40581 

$277  09 

0057 

25.5035 

$1,391.50 

$475.91 

$278  30 

0056 

253930 

$1,385.47 

$405.81 

$277  09 

0057 

25  5035 

$1,391.50 

$475.91 

$278.30 

0056 

253930 

$1,385.47 

$40581 

$277  09 

0056 

25  3930 

$1,385,47 

$40581 

$277  09 

0056 

25  3930 

$1,385.47 

$405.81 

$277  09 

0056 

25  3930 

$1,385.47 

$40581 

$277  09 

0056 

25  3930 

$1,385.47 

$40581 

$277  09 

0056 

253930 

$1,385.47 

$405.81 

$277  09 

0056 

253930 

$1,385.47 

$405.81 

$277  09 

0056 

253930 

$1,385.47 

$405.81 

$277  09 

0055 

18  7205 

$1,021.41 

$355  34 

$204.28 

0055 

18  7205 

$1,021.41 

$355  34 

$204.28 

0055 

18  7205 

$1,021.41 

$355.34 

$204.28 

0055 

18  7205 

$1,021.41 

$355  34 

$204.28 

0056 

253930 

$1 .385.47 

$40581 

$277  09 

0056 

25  3930 

$1,385.47 

$40581 

$277  09 

0055 

18.7205 

$1,021.41 

$355  34 

$20428 

0055 

18  7205 

$1,021.41 

$355  34 

$204.28 

0056 

25  3930 

$1,385.47 

$40581 

$277  09 

oas6 

25.3930 

$1,385.47 

$40581 

$277  09 

0056 

25.3930 

$1,385.47 

$40581 

$277  09 

0043 

1.9074 

1.9074 

32.5581 

$104.07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$535  76 

$:»5.28 

0046 

32  5581 

$1,776.40 

$535  76 

$35528 

0046 

325581 

$1,776.40 

$535.76 

$355.28 

0043 

1  9074 
1  9074 

$104.07 
$104.07 

$20  81 

0043 

$20  81 

0046 

32.5581 

$1,776.40 

$535.76 

$355.28 

0046 

32  5581 

$1,776.40 

$535.76 

$35528 

0043 

1  9074 

1  9074 

32  5581 

$104.07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$53576 

$355  28 

0046 

325581 

$1.776  40 

$535.76 

$355.28 

0043 

1  9074 

1  9074 

32  5581 

$104.07 

$104.07 

$1 ,776.40 

$20  81 

0043 

$20  81 

0046 

$535.76 

$35528 

0046 

32.5581 

$1,776.40 

$535.76 

$355.28 

0043 

1  9074 

1  9074 

32  5581 

$104.07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$53576 

$355.28 

0046 

32  5581 

$1,776.40 

$535.76 

$355.28 

0043 

1  9074 

1  9074 

32.5581 

$104  07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$535.76 

$355.28 

0043 

1  9074 
32  5581 

$104.07 
$1,776.40 

$20  81 

0046 

$535.76 

$355.28 

0043 

1  9074 
13  5889 

$104.07 
$741 .42 

$20  81 

0045 

$268.47 

$148.28 

0046 

32.5581 

$1,776.40 

$53576 

$355.28 

0046 

325581 

$1,776.40 

$535.76 

$355.28 

0043 

1.9074 

1  9074 

32.5581 

$104.07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$535.76 

$355.28 

0046 

32.5581 

$1,776.40 

$535.76 

$355.28 

0043 

1  9074 

1.9074 

32  5581 

$104.07 

$104.07 

$1,776.40 

$20  81 

0043 

$20  81 

0046 

$535.76 

$355.28 

0046 

32.5581 

$1,776.40 

$535.76 

$355.28 

0043 

1.9074 

$104.07 



$2081 

CPT  codes  and  descnpiions  only  are  copyngm  American  MeOical  Association.  All  Rights  Reserved   ApplicaCie  FARSClFARS  Aoolv 
uopyngW  Amencar'  Dental  Association   All  rghts  'eserved 
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Addendum  B,— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  Indi- 
cator 

Condition 

28635  

t 

T  

T  

T  

28636  

28645  

28660  

28665  

T  

T  

T  

T  

T  

28666  

28675  

28705  

28715  

28725  

T  

T  

T  

T  

T  

T  

28730  

28735  

28737  

28740  

28750  

28755  

T  

T  

C  

C  

28760  

28800  

28805  

28810  

T  

28820  

T  

28825  

t 

t 

S  

S  

28899  

29000  

29010  

29015  

S  

S  

S  

s 

29020  

29025  

29035  

29040  

s „ 

s 

s 

s _.„. 

s 

s 

s 

s „ 

s 

29044  

29046  

29049  

29055  

29058  

29065  

29075  

29085  

29086  

s 

s 

1  :::::::= 

S  

s 

s 

s 

1  :::::=:: 
1 :::;:;::: 

S  

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

29105  

29125  

29126  

29130  

29131  

29200  

29220  

29240  

29260  

29280  

29305  

29325  

- 

29345  

29355  

29358  

29365  

29405  

29425   

29435   

29440   

29445  

29450  

29505  

29515  

29520  

29530  

29540  

29550  

29580  

29590  

29700 

29705  

29710   

29715  

29720  

29730  

Descriptwn 


APC 


Relative 


Payment 
rate 


Treat  toe  dislocation  

Treat  toe  dislocation  

Repai'  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Repair  of  toe  disiocaticxi  

Fusion  o*  foot  tx)res  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  toot  bones  

Fusion  of  foot  txjnes  

Revision  o'  foo'  bones  

Fusion  of  fool  bones  

Fusion  of  big  toe  lOint  

Fusion  of  big  toe  lOint  

Fusion  of  big  toe  lOint  

Amputation  of  midfoot  

Amputation  thru  metatarsal  . 
Amputation  toe  &  metatarsal 

Amputation  o*  toe  

Partial  amputation  of  toe 

Foolloes  surgery  procedure 

Applicatior^  of  body  cast    

Application  of  body  cast  

Application  of  body  cast  

Application  of  body  cast  

Application  o'  body  cast  

Application  of  body  cast  

Application  of  tXKiy  cast  

Application  0'  body  cast  

Application  of  body  cast  

Application  of  figure  eigtit   ... 
Application  of  shoulder  cast 
Application  of  shoulder  cast 
Application  of  long  arm  cast 
Application  of  forearm  cast  . 

Apply  hand/wrist  cast    

Apply  finger  cast      , 

Apply  long  arm  splint  , 

Apply  forearm  splint  , 

Apply  forearm  splint  , 

Application  of  finger  splint  .... 
Application  of  finger  splint  .... 

Strapping  of  chest  , 

Strapping  of  low  back  

Strapping  of  shoulder 

Strapping  of  elbow  or  wnst  . 
Strapping  of  hand  or  finger  . 

Application  of  hip  cast 

Application  of  hip  casts    

Application  of  long  leg  cast  ., 
Application  of  long  leg  cast  . 
Apply  long  leg  cast  brace  .... 
Application  of  long  leg  cast  ., 

Apply  short  leg  cast  

Apply  short  leg  cast  

Apply  short  leg  cast  

Addition  of  walker  to  cast 

Apply  ngid  leg  cast  

Application  of  leg  cast  

Application,  long  leg  splint  ... 
Application  lower  leg  splint  .. 

Strapping  of  hip  

Strapping  of  knee  

Strapping  of  ankle  

Strapping  of  toes  

Application  of  paste  t)Oot  

Application  of  foot  splint  

Removal/revision  of  cast  

Removal/revision  of  cast  

Removal/revision  of  cast  

Removal/revision  of  cast  

Repair  of  body  cast  

Windowing  of  cast  


0045 
0046 
0046 
0043 
0045 
0046 
0046 
0056 
0056 
0056 
0056 
0056 
0056 
0056 
0056 
0055 
0056 


0055 

0055 
0055 
0043 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 
0058 


13  5889 

32  5581 
32  5581 
1,9074 
13.5889 
32  5581 
32  558^ 

25  39 3C 

26  393C 
25  393C 
25  393C 
25  3930 
25  3930 
25  3930 
25  3930 
18.7205 
25.3930 


18.7205 
18.7205 
18.7205 

1  9074 
1  0931 
1.0931 
1.0931 

1  0931 
1  0931 
1.0931 
1.0931 
1.0931 
1.0931 
1  0931 
1  0931 
1.0931 
1  0931 
1  0931 
1  0931 
1.0931 
1,0931 
1  0931 
1  0931 
1  0931 
1  0931 
1.0931 
1.0931 
1 .0931 
1  0931 
1.0931 
1.0931 
1.0931 
1.0931 
1  0931 
1  0931 
1  0931 
1  0931 
1  0931 
1  0931 
1.0931 
1.0931 
1  0931 
1  0931 
1,0931 
1  0931 
1  0931 
1  0931 
1  0931 
1.0931 
1.0931 
1.0931 
1.0931 
1.0931 
1.0931 
1  0931 
1.0931 


$741  42 
$1  776.40 
$1  776.40 
$104.07 
$741  42 
$1.776  40 
$1,776.40 
$1,385  47 
S '  386  4- 
$  ■  366  4T 
$1  386  47 
$1,385  47 
$1.385  47 
$1.385  47 
$1.385  47 
$1,021.41 
$1,385.47 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$1,021.41 

$1,021  41 
$1,021  41 
$104  07 
$59  64 
$59  64 
$59.64 
$59.64 
$59  64 
$59  64 
$59  64 
$59.64 
$59.64 
$59  64 
$59  64 
$59.64 
$59  64 
$59  64 
$59  64 
$59  64 
$59.64 
$59  64 
$59  64 
$59.64 
$59  64 
$59  64 
$59  64 
$5964 
$59.64 
$59  64 
$5964 
$59  64 
$59  54 
$59  64 
$59  64 
$59  64 
S59  64 
$59  64 
$59  64 
S59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59.64 
$59.64 
$59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59  64 
$59.64 


$268  47 
$535  76 
$535  76 

$268  47 
$535  76 
$535  76 
$405.81 
$405.81 
$40581 
$405  81 
$405  81 
$40681 
$405  81 
$405  61 
$355.34 
$40581 


$355.34 
$355.34 
$355.34 


$148.28 
$35528 
$355  28 
$2081 
$148  28 
$355  28 
$355  28 
$277  09 
$277  09 
$277,09 
$277.09 
$277  09 
$277  09 
$277.09 
$277,09 
$204  28 
$277  09 


$204.28 
$204.28 
$204.28 

$2081 
$11  93 
$11  93 
$11  93 
$11  93 
$11.93 
$11^ 
$11.93 
$11.93 
$11  93 
$11,93 
$11  93 
$11  93 
$11  93 
$11  93 
$11,93 
$1 1 ,93 
$1 1 .93 
$11^ 
$11.93 
$11  93 
$11  93 
$11  93 
$11,93 
$11  93 
$11  93 
$11,93 
$11.93 
$11.93 
$11,93 
$11  93 
$11  93 
$11.93 
$1 1 .93 
$11.93 
$11.93 
$1193 
$11,93 
$11  93 
$11  93 
$11,93 
$11,93 
$11,93 
$11  93 
$11  93 
$11,93 
$11  93 
$11,93 
$11.93 
$11.93 
$1193 
$11.93 
$11.93 


CPT  codes  ancj  descriptions  only  are  copynght  American  Medical  Association  All  Rights  Resen/ed.  AppiicaOle  FARS/DFARS  Apply. 
Copynght  American  Dental  Association  All  righls  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT-HCPCS 

Status  indi- 
cator 

29740 

S  

29750  

S  

29799  

S  

29800  

T  

29804  

t 

29805  

T  

29806  

t 

29807  

T  

29819  

T  

29820  

t 

29821  

t 

29822  

T  

29823  

T  

29824  

t 

29825  

T  

29826  

T 

29827  ;..... 

T  

29830  

t 

29834  

t 

29835  

T  

29836  

T  

2983"  

t 

29838  

t 

29840  

t 

29843  

t ^.... 

29844  

t 

29845  

t 

29846  

t 

29847  

t 

29848  

t 

29850  

T  

29851  

T  

29855  

t 

29856  

T  

29860  

t 

29861  

t 

29862  

t 

29863  

t 

29870  

t 

29871  

't 

29873  

t 

29874  

t 

29875  

T  

29876  

T 

29877  

t 

29879  ..„ 

T  

29880  

T  

29881  

t 

29882  

t 

29883  

t 

29884  

t 

29885  

t .: 

29886  

t 

29887  

T  

29888  

t 

29889  

T  

29891  

T  

29892  

t 

29893  

t 

29894  

t 

29895  _ 

t 

29897  

t 

29898  

t 

29899  

t 

29900  

T  

29901  

t 

29902  

T  

29999  

T  

30000  

t 

30020  

T  

30100  

t 

30110  

t 

30115  

t 

30117  

t 

30118  

T  . 

Condition 


Wedging  of  cast 

Wedging  of  clubfoot  cast  

Casting,  strapping  procedufB  .. 

Javt  art^roscopy  surgery  

Jai^  arthroscopy/SLirgery  

Shoulder  arthroscopy,  dx 
Shoulder  arthroscopysurgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy,  surgery 
Shoulder  arthroscopysurgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy'surgery 
Shoulder  arthroscopy  surgery 
Shoulder  a'lhroscopy  surgery 
Shoulder  arthroscopy  surgery 
Shoulder  arthroscopy/ Surgery 
Arthroscop  rolaior  cuff  repr  .... 

Elbow  arthroscopy 

Elt50w  arthroscopy  Surgery 

Elbow  arthroscopv'Surgery 

EltXJW  arthroscopy'surgery 

Elbow  arthroscopysurgery 

Eltxjw  arthroscopy 'Sijrgery 

Wnst  arthroscopy    

Wnst  arthroscopy- surgery  

Wnst  arthroscopy  sijrgery  

Wnst  arthroscopysurgery  , 

Wnst  arthroscopysurgery  , 

Wnst  arthroscopy  surgery  

Wnst  endoscopy  surgery , 

Knee  arthroscopy,  surgery  , 

Knee  arthroscopysurgery  , 

Tibial  arthroscopy/surgery  , 

Tibial  arthroscopy/surgery  

Hip  arthroscopy,  dx  

Hip  arthroscopy/surgery  

Hip  arthroscopy/surgery  

Hip  arthroscopy/surgery  , 

Knee  arthroscopy,  dx    , 

Knee  arthroscopy/drainage  

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopysurgery  

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  anhroscopy.'surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy  surgery 

Knee  arthroscopy  surgery  

Knee  arthroscopy,  surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopy  surgery  

Knee  arthroscopysurgery  

Knee  arthroscopysurgery  

Knee  arthroscopysurgery  

Ankle  arthroscopy  surgery  

Ankle  arthroscopy  surgery  

Scope.  plan:ar  'asciotomy 

Ankle  arthroscopy  surgery  

Ankle  arthroscopy  su'gery  

Ankle  arthroscopy  surgery  

AnkJe  arthroscopy  surgery  

Ankle  arthroscopy/surgery   

Mcp  joint  arthroscopy,  dx  

Mcp  joint  arthroscopy,  surg 

Mcp  joint  arthroscopy,  surg 

Arthroscopy  of  lOin'   

Drainage  of  nose  lesion  

Drainage  of  nose  lesion  

Intranasal  biopsy     

Removal  of  nose  polyp(s)  

Removal  of  nose  polyp(s)  

Removal  of  intranasal  lesion  ... 
Removal  of  intranasal  lesion  ... 


APC 


Relative 
weight 


Payment 
rate 


005R 

1.0931 

'     $59.64 

0058 

1.0931 

$59.64 

OOfW 

10931 

$59.64 

0041 

27  3819 

$1 .493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1 .493.98 

0041 

27  3819 

i   $1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1  493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0042 

43  0808 

$2,350.53 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1 .493.98 

004? 

43  0808 

$2,350.53 

0042 

43  0808 

$2,350.53 

0041 

27.3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1 ,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27.3819 

$1 ,493.98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0042 

43.0808 

$2,350.53 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0042 

43  0808 

$2,350.53 

0042 

43  0808 

$2,350.53 

0041 

27.3819 

$1 ,493.98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1 .493.98 

0041 

27.3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493  98 

0042 

43  0808 

$2,350.53 

0042 

43  0808 

$2,350.53 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0055 

18  7205 

$1,021.41 

0041 

27.3819 

$1,493  98 

0041 

27.3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0041 

27  3819 

$1,493.98 

0053 

14  8831 

$812.04 

0053 

14.8831 

$812.04 

0053 

148831 

$812.04 

0041 

27  3819 

$1,493.98 

0251 

1  7880 

$97.56 

0251 

1  7880 

$97.56 

0252 

64469 

$351.75 

0253 

15  2249 

$830.69 

0253 

15  2249 

$830.69 

0253 

15.2249 

$830.69 

0254 

21  8901 

$1,194.35 

National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$804.74 


$80474 
$80474 


$804.74  i 


$804.74 
$804.74 


$804  74 

$304.74 


$355.34 


$253  49 
$25349 
$253.49 


$113.41 
$282.29 
$282.29 
$282.29 
$321.35 


$11.93 
$11  93 
$11  93 
$298  80 
$298  80 
$298  80 
$298  80 
$298.80 
$298  80 
$298  80 
$298.80 
$298  80 
$298  80 
$298.80 
$298  80 
$470  11 
$298  80 
$298  80 
$298  80 
$470.11 
$470.11 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298.80 
$298  80 
$298  60 
$298  80 
$470  11 
$298  80 
$298  80 
$298  80 
$470  1 1 
$470  11 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
$298  80 
5298  80 
$298  80 
$298  80 
$298  80 
$470.11 
$470.11 
$298  80 
$298.80 
$204  28 
$298.80 
$298  80 
$298  80 
$298  80 
$298  80 
$162  41 
$162-41 
$162.41 
^298.80 
$19.51 
$19.51 
$70.35 
$166.14 
$166.14 
$166.14 
$238  87 


CPT  codes  and  aescnptions  only  are  :opyrrgM  A.-nencan  Medical  Association  All  Rights  Rasenwd  Applicable  FARS/DFARS  Aoplv 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


30120 

30124 

30125 

30130 

30140 

30150 

30160 

30200 

30210 

30220 

30300 

30310 

30320 

30400 

30410 

30420 

30430 

30435 

30450 

30460 

30462 

30465 

30520 

30540 

30545 

30560 

30580 

30600 

30620 

30630 

30801 

30802 

30901 

30903 

30905 

30906 

30915 

30920 

30930 

30999 

31000 

31002 

31020 

31030 

31032 

31040 

31050 

31051  . 

31070  . 

31075 

31080 

31081 

31084 

31085 

31086 

31087 

31090 

31200 

31201 

31205 

31225 

31230 

31231 

31233 

31235 

31237 

31238 

31239 

31240  . 

31254 

31255 

31256  . 

31267  . 

31276  . 

31287  . 


Status  indi- 
cator 


Conditior 


DescnptKxi 


Revision  of  nose      

Removal  o*  nose  lesion   

Removal  of  nose  lesion    

Removal  o*  tu'tMnate  tx)nes  ... 
Removal  ot  lu'timate  Dones  ... 

Partial  removal  of  nose  

Removal  of  nose  

Injection  treatment  of  nose  .... 

Nasal  sinus  therapy    

Insert  nasai  septal  button 

Renx)ve  nasal  foreign  body  ... 
Remove  nasal  'oreign  body  ... 
Remove  nasai  foreign  body  ... 

Reconsfuctior  of  nose  

Reconstruction  of  nose  

Reconstoiction  of  nose  

Revision  o«  nose   

Revision  o'  nose       

Revision  o'  nose        

Revision  o*  nose      

Revision  of  nose 

Repair  nasal  stenosis 

Repair  of  nasal  septum 

Repair  nasal  defect  

Repair  nasal  defect    

Release  of  nasal  adtiesions  ... 

Repai'  uppe-  ,aw  fistula     

Reoai'  moutn.nose  fistula  

infanasai  'ecoristruction    

Repai'  nasal  septum  oe'ect  ... 

Cautenzation  inner  nose  

Cautenzation   inner  nose  

Control  of  nosebleed  

Control  of  nosebleed  

Control  of  nosebleed  

Repeat  control  o*  nosebleed  .. 
Ligation,  nasal  sinus  artery  .... 

Ligation,  upper  lavn  artery   

Therapy,  'racture  o'  nose  

Nasai  surger-y  procedure  

Irngation   rnaxillary  sinus  

Irrigation   sphenoid  SJnus  

Exploration,  maxillary  sinus  ... 
Exploration,  maxillary  sinus   ,.. 
Explore  sinus,  remove  polyps 
Exploration  behind  upper  )aw 
Exploration,  sphenoid  sinus 

Sphenoid  sinus  surgery   

Exploration  of  frontal  sinus  .... 
Explo'ation  of  frontal  sinus  .... 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  stnus  

Removal  of  frontal  sinus  , 

Exploration  of  sinuses  

Removal  of  ethmoid  sinus  , 

Removal  of  ethnxiid  sinus  

Removal  of  ethmoid  sinus  

Removal  of  uppe^  law  

Removal  o*  upper  law  '. 

Nasal  endoscopy  ax  

NasaL'Sinus  endoscopy,  dx  

NasaL'Sinus  endoscopy,  dx  

NasaUsinus  endoscopy  surg  ., 
NasaL'Sinus  endoscopy,  surg  ,, 
NasaL'Sinus  endoscopy,  surg  .. 
NasaLsinus  endoscopy,  surg  .. 

Revision  of  ethmoid  sinus  

Removal  of  ethmoid  sinus   

Exploration  maxillary  sinus   

Endoscopy   maxillary  smus 

Sinus  endoscopy,  surgical   

NasaLsinus  endoscopy,  surg  ,. 


APC 


Relatrv/e 
weight 


0253 

0252 
0256 
0253 
0254 
0256 
0256 
0253 
0252 
0252 
0340 
0253 
0253 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0251 
0256 
0256 
0256 
0254 
0252 

0253  ; 
0250 
0250  I 
0250 
0250 
0091 
0092 
0253 
0251 
0251 
0252 
0254 
0256 
0256 

0254  I 
0256  I 
0256  ' 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256  , 


0071 
0072 

0074 
0075 
0074 
0075 
0074 
0075 
0075 
0075 
0075 
0075 
0075 


15  2249 

6  4469 

35  1548 

15,2249 

21  890' 

35,154S 

35  1546 

15  2249 

6  4469 

6  4469 

06314 

15  2249 

15  2249 

35  1548 

35-l54g 

35.154^ 

21.8901 

35  1548 

35  1546 

35  '546 

35  '648 

35  '548 

21  8901 

35.1548 

35,1548 

1  7880 

35  1548 

35  1548 

35  1548 

21  8901 

6  4469 

15  2249 

1  4697 

1.4697 

■1.4697  ! 

1  4697  ; 

28,8326 

25.0959 

15,2249 

1  7880 

1  7880 

6  4469 

21.8901 

35  1548 

35  1548 

21,8901 

35,1548 

35  1548 

21  8901 

35  1548 

35  1548 

35  1548 

35  1546 

35  -648 

35  1646, 

35  '648 

35  1546 

35  1546 
35.1548  , 


0.8799 

1.7613 

13.9480 

20,3815 

13  9480 
20  3815 
'3  9480 
20  3815 
20  3815 
20  3615 
20  3815 
20  3815 
20,3815 


Payment 
rate 


$830.69 
$351.75 

$1  91808 

$830  69 

$'194.35 

S-  918.08 

$1,918,08 

$830.69 

$351  75 

$351  75 

$34  45 

$830  69 

$8X'69 

$1  91808 

$'  918  08 

$•  91608 

$■  194  35 

$1,91808 

$1,91808 

$1  91808 

$1  91808 

$1  ?'608 

$1  194  35 

$1,91808 

$1,91808 

$97  56 

$1,91808 

$1,918.08 

$1,918.08 

$1  194.35 

$351.75 

$830.69 

$8019 

$80  19 

$8019 

$80  19 

$1,573  14 

$1,369  26 

$8X69 

$97  56 

$97  56 

$351  75 

$1,194,35 

$1  91808 

$1.91808 

$1,194,35 

$1.91808 

$1,91808 

$1,194  35 

$1,918.08 

$1,91808 

$1  91808 

$1,91808 

$1,91808 

$1  918  08 

$1,918.08 

$1,918,08 

$1,918.08 

$1,918.08 

$1,918.08 


$48.01 
$9610 

$761  02 
$1,112,04 

$761.02 
$1,112.04 

$761,02 
$1,112.04 
$1,112.04 
$1,112.04 
$1,112.04 
$1,11204 
$1  112.04 


National 
unadjusted 
copayment 


$282  29 

$11341 

$282  29 
$321.35 


$282  29 
$113.41 
$113.41 

$282  29 
$282  29 


$321.35 


$32135 


$321  35 

$113.41 

$282  29 

$28,07 

$28.07 

$2807 

$2807 

$34823 

$505  37 

$282  29 


$113.41 
$321.35 


$321.35 

$321.35 


$12  89 
$26  68 
$295  70 
$445  92 
$295  70 
$445  92 
$295  70 
$445  92 
$445  92 
$445  92 
$445  92 
$445  92 
$445  92 


Minimum 
unadjusted 
copayment 


$166  14 

$70  35 

$383  62 

$166.14 

$238  87 

$383  62 

$383  62 

$166  14 

$70,35 

$70  35 

$6  89 

$166  -i 

$166  '4 

$385  e: 

$363  62 

$383  62 

$236  67 

$383  62 

$383  62 

$383  62 

$383  62 

$383  62 

$238  67 

$383,62 

$383  62 

$19.51 

$383  62 

$383  62 

$383  62 

$23887 

$70  35 

S'6f  'A 

S  ■  6  C"3 

$16  04 

$1604 

$16,04 

$314  63 

$2"3  85 

$-66  14 

$19.51 

$1951 

$70  35 

$23887 

$383  62 

$383  62 

$238  8" 

$363  62 

$363  62 

$:3«  8- 

$383  62 
$383  62 
$383  62 
$383  62 
$383.62 
$383.62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 


$9  60 
$19.22 
$152.20 
$222  41 
$-52  ?C 
$222  4- 
$■52  2G 
$222  41 
$222  41 
$222  4' 
$222  4- 
$222  41 
$222  41 


CPT  codes  and  descriptions  only  are  copynght  Amencar.  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
Copyright  American  Dental  Association.  All  rights  reserved 
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CPT/HCPCS 

Status  indi- 
cator 

Condrlion 

31288 

T   

C  

31290 

31291 

C  

31292     

c 

c 

c 

31293  

31294  

31299  

T  

31300     

T  

31320  

t 

31360  

C  

31365    

C  

31367 

C  

31368 

C  

C  

C 

i ::::::::::::::: 

C  

C  

t 

t 

s 

t 

t 

t 

t 

t 

t „ 

t 

t 

T  

T 

T  

t 

T  

T  

T  

T 

T  

T  

T  

31370 

31375 

31380    

31382     

31390    

31395    

31400  

31420    „. 

31500 

31502    

31505  

31510  

31511   

31512  

31513  

31515  

31520    

31525    

31526    

31527    

31528    

31529    

31530  

31531   

31535  .-... 

31536    _... 

31540    

31541   

31560  

T  

T  

T  

T  

T  

t  

T  

T  

T  

T  

T  

C  

T  

T  

C  

T  

T  

T  

T  

T  

T  

T  

T  

T 

T  

T  

T 

T 

T  

T  

T  

T  

T  

T  

31561   

31570  

31571  

31575  

31576  

31577  

- 

31578    ....: 

31579    

31580  ..: 

31582    

31584    

. 

31585     

31586    

31587    

31588     

31590    

31595    

31599    

31600  

31601  

-    - 

31603  

31605  

31610  

31611   

31612  

31613  

31614  

31615  

31622  

31623  

31624  

31625  

31628  

Descriptor 


apc 


Nasal/Sinus  endoscopy,  surg  . 

Nasai'sinus  endoscopy  surg  . 
Nasal  sinus  endoscopy,  surg  . 
Nasalsinus  endoscopy  surg  . 
Nasal/sinus  endoscopy,  surg  . 
NasaL'sinus  endoscopy,  surg  . 

Smus  surgery  procedure  

Removal  of  larynx  lesion  

Diagnostic  incision  larynx 

Removal  of  larynx  

Removal  of  larynx  

Partial  'emova!  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  lan/nx  

Removal  of  larynx  &  pharynx  . 
Reconstruct  larynx  &  pharynx 

Revision  o'  larynx    

Removal  of  eDiglottiB 

Insert  emergency  airway  

Change  of  windpipe  airway  .... 

Diagnostic  lar/ngoscopy   

Laryngoscopy  witr  biopsy  

rtemove  foreign  Dody.  larynx  . 

Removal  o'  larynx  .esion  

Injection  into  vocal  cord   

Laryngoscopy  for  aspiration  ... 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Laryngoscopy  for  treatment  ... 

Laryngoscopy  and  dilation  

Laryngoscopy  and  dilation  

Ope'ative  laryngoscopy   

Operative  la'yngoscopy  

Operative  laryngoscopy  , 

Operative  laryngoscopy   , 

Operative  laryngoscopy   _ 

Operative  laryngoscopy  , 

Operative  la.'yngoscopy  

Operative  laryngoscopy   

Laryngoscopy  with  injection  .... 
Laryngoscopy  with  iriection  .... 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy 

Remove  foreign  body,  larynx  .. 

Removal  of  larynx  lesion  

Diagnostic  laryngoscopy  

Revision  of  larynx 

Revision  of  larynx 

Treat  larynx  fracture 

Treat  larynx  fracture 

Treat  larynx  fracture 

Revision  of  larynx    

Revision  of  larynx _ 

Reinnervate  larynx  , 

Larynx  nerve  surgery  

Larynx  surgery  procedure  

Incision  of  windpipe  

Incision  of  windpipe  ~.... 

Incision  of  windpipe 

Incision  of  windpipe 

Incision  of  windpipe    

Surgery  speech  prosthesis 

Punctureclear  windpipe  

Repair  windpipe  opening   

Repair  windpipe  opening   

Visualization  of  windpipe  

Dx  bronchoscnpe;wash  

Dx  bronchoscope/brush   

Dx  bronchoscope/lavage  

Bronchoscopy  w'biopsy(s)  

Bronchoscopy  lung  bx.  each  ... 


0075 


0252 

0254 
0256 


0256 
0256 
0094 
0121 
0071 
0074 
0072 
0074 
0072 
0074 
0072 
0074 
0075 
0075 
0074 
0074 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0074 
0075 
0072 
0075 
0073 
0075 
0073 
0256 
0256 


0253 
0256 


0256 
0256 
0256 
0254 
0254 
0254 
0252 
0253 
0254 
0254 
0254 
0254 
0256 
0076 
0076 
0076 
0076 
0076 
0076 


Relative 
weight 


20.3815 


6.4469 
21  8901 
35.1548 


35  1548 

35  1548 

2  6345 

2  1189 

0  8799 
13,9480 

1,7613 
13  9480 

1  7613 
13  9480 

1,7613 
13  9480 
20.3815 
20  3815 
13  9480 
1 3  9480 
20  3815 
20  3815 
20  3815 
20  3815 
20  3815 
20  3815 
20  3815 

20  3815 
13.9480 
20.3815 

1.7613 
20.3815 

3.4541 
20,3815 

3.4541 
35.1548 
35.1548  , 

15.2249  I 
35  1548 

35  1548 
35.1548 
35  1548 

21  8901 
21,8901 
21,8901 

6.4469 

15,2249 

21  8901 

21  8901 

21.8901 

21,8901 

35,1548 

9.2346 

9  2346 

9.2346 

92346 

92346 

9  2346 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unad)usted 
copayment 


$1,112.04 


$351 .75 
$1,194,35 
$1,918.08 


$1. 
$1. 
SI, 
SI, 


$1,918.08 

$1,918.08 

$143.74 

$115.61 

$48,01 

$761 .02 

$96  10 

$761,02 

$96.10 

$761.02 

$96.10 

$761 .02 

$1,112.04 

$1,112.04 

$761  02 

$761 ,02 

$1,112,04 

$1,112.04 

$1,112.04 

$1,112.04 

.112.04 

.112,04 

,112.04 

,112.04 

$761.02 

$1,112.04 

$96.10 

$1,112,04 

$138  46 

$1,112.04 

$188,46 

$1,918,08 

$1,918.08 

$830,69 
$1,91808 

$1,918.08 

$1,918.08 

$1,918.08 

$1,194.35 

$1,194.35 

$1,194.35 

$351  75 

$830.69 

$1,194.35 

$1,194.35 

$1,194,35 

$1,194.35 

$1,918.08 

$503.85 

$503.85 

$503,85 

$503.85 

$503.85 

$503  85 


$445.92 


$113.41 
$321.35 


$48.58 
$43.80 

$12-89 
$29570 

$26  68 
$295,70 

$26  68 
$29570 

$26  68 
$295  70 
$445-92 
$445  92 
$295,70 
$295,70 
$44592 
$445,92 
$445  92 
$445  92 
$445,92 
$445  92 
$445  92 
$445-92 
$295-70 
$445,92 

$26  68 
$445  92 

$73,38 
$445  92 

$73.38 


$282.29 


$321.35 

$321  35 
$321,35 
$113,41 
$282  29 
$321  35 
$321,35 
$321  35 
$321,35 

$189.82 

$189  82 
$189.82 
$189  82 
$18982 
$189  82 


$222.41 


$70.35 
$23887 
$383.62 


$383  62 
$383  62 

$28  75 

$23  12 

$9  60 

$152.20 

SI  9-22 
SI  52-20 

$19,22 
S152-20 

$19-22 
$152,20 
$222  41 
S222  41 
$152.20 
$152.20 
$222,41 
$222  41 
$222  41 
$222  41 
$22241 
$22241 
$22241 
$222  41 
SI  52.20 
S222.41 

$19.22 
$222.41 

$37,69 
$222,41 

$37-69 
$38362 
$383-62 


$166  14 
$383-62 

$383.62 
$383.62 
$383  62 
$238.87 
$238,87 
$23887 
$70  35 
$166-14 
$238,87 
$23887 
$238-87 
$238-87 
$383.62 
$100.77 
$100  77 
$100-77 
$100  77 
$100-77 
$100-77 


CPT  codes  and  rtescnotioos  only  are  copynght  American  Medcai  Associatioa  All  Rights  Resen/ed  Applicable  FAR&DFARS  AdoIv 
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CPT/HCPCS 


Status  indi- 
cator 


Conditior 


31629 
31630 
31631 
31632 
31633 
31635 
31640 
31641 
31643 
31645 
31646 
31656 
31700 
31708 
31710 
31715 
31717 
31720 
31725 
31730 
31750 
31755 
31760 
31766 
31770 
31775 
31780 
31781 
31785 
31786 
31800 
31806 
31820 
31825 
31830 
31899 
32000 
32002 
32005 
32020 
32035 
32036 
32095 
32100 
32110 
32120 
32124 
32140 
32141 
32150 
32151 
32160 
32200 
32201 
32215 
32220 
32225 
32310 
32320 
32400 
32402 
32405 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
32486 
32488 
32491 
32500 
32501 
32520 


T 
T 

t 
t 
t 
t 
t 
t 
t 
t 

T 
T 
T 
N 
N 
N 
T 
T 

c 

t 

T 
T 
C 

c 
c 
c 
c 
c 
t 
c 
c 
c 
t 
t 
t 

T 
T 
T 
T 
T 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 

c 
c 
c 
c 
c 

T 

c 

T 
T 
C 

c 
c 
c 
c 

c 
c 
c 
c 
c 
c 
c 


Nl 
Nl 


Bronchoscopy/needle  bx.  each 
Bronchoscopy  dilate  tx  rep' 
Bronctioscopy   dilate  w/sten; 
Bronchoscopy  lung  bx    aod'l     .. 
Bronchoscopy  needle  bx  add'l  . 

Bronchoscopy  w/fb  'er^ioval  

Bronchoscopy  w  tumor  excise  . 
Bronchoscopy  treat  blockage  .. 
Diag  Dronchoscope  catheter  .. 
Bronchoscopy  clea'  ai'xays  .. 
Bronchoscopy    'Pclear  airway  .. 

Bronchoscopy   in,  'or  x-ray  

Insertion  o'  ainwav  catheter 

Instill  airway  cont-ast  aye  „ 

Insertion  o<  airway  ca'neter 

Injection  for  bronchus  x-ray  

Bronchial  brush  biopsy   

Clearance  ot  airways  

Ctea.'^ance  o'  airways  

Intro  windpipe  wre/tube  

Repar  o'  windpipe     

Repair  o'  windpipe  

Repair  o'  windpipe  '. 

Reconstnjction  of  windpipe  

Repair  graft  of  bronchus   

Reconstnjct  bronchus       

ReconslTXTt  windpipe       

Reconstnjct  windpipe      

Remove  windpipe  lesion  

Remove  winoptpe  iesion  

Repair  of  windpipe  injury   

Repair  of  windpipe  miury   

Closure  of  windpipe  lesion  „ 

Repar  o'  wmdptpe  detect  

Revise  windpipe  sea'       

Airways  surgical  procedure  

Drainage  of  chest      

T'eatment  of  collapsed  lung  .... 

Treat  lung  lining  chemically  

Insertion  of  chest  tube  , 

Exploration  of  chest  

Exploration  o*  chest   :.. 

Biopsy  through  chest  wall  , 

Expioratioatiiopsy  of  chest  , 

Explore/repair  chest  , 

Re-expioration  of  chest  , 

Explore  chest  free  adhesions  .. 

Rerrxival  of  hjng  lesion(s)  

Remove/treat  lung  lesions  

Removal  of  lung  les(on(s)  

Remove  lung  foreign  body 

Open  chest  heart  massage 

Drain,  open,  lung  lesion  

Drain,  percut,  lung  lesion  

Treat  chest  lining 

Release  of  lung  , 

Partial  release  of  lung  

i  Removal  of  chest  lining 

Free/remove  chest  lining 

Needle  biopsy  chest  lining  

Open  biopsy  chest  lining  

Biopsy,  lung  or  mediastinum 

Puncture/clear  lung 

Removal  of  lung  ^...., 

Sleeve  pneumonectomy 

Removal  of  lung  

Partial  reiTHjval  of  lung  

Bilobectomy  

Segmenieclomy  

Sleeve  lobectomy  

Completion  pneumonectomy  .... 

Lung  volume  reduction  

Partial  removal  of  lung  

Repair  bronchus  add-on 

Remove  lung  &  revise  chest  


0076 

0415 
0415 
0076 
0076 
0076 
0415 
0415 
0076 
0076 
0076 
0076 
0072 


0073 
0071 


0073 
0256 
0256 


0254 


02S3 

0254 

0254 
0076 
0070 
0070 
0070 
0070 


0070 


0005 


0685 
0070 


92346 
20.7346 
20  7348 

9.2346 
9.2346 
9^346 
20.7348 
20  7348 
9  2346 
9.2346 
92346 
9.2346 
1.7613 


3.4541 
0.8799 


21.8901 


15.2249 

21  8901 
21  8901 
92346 
3  0717 
3.0717 
3.0717 
3.0717 


3.0717 


3.2698 


4.8100 
3.0717 


3.4541 
35.1548 
35.1548 


$503  85 

$1,131.31 

$1,131.31 

$503  85 

$503  85 

$503  85 

$1131 .31 

$1  131.31 

.«03.85 

$503.85 

$503  85 

$503.85 

$9610 


.  $48.01 

$188.46 
$1,918.08 
$1,918.08 


$1,194.35 


$167.60 


$178.40 

$262  44 
$167.60 


$830  69 

'r   '  94  35 

.  ■  •  ...4  ;c 

;c-  60 

$167.60 
$167  60 
$167.60 


$189.82 

$100  77 

$459  92 

J226  2e 

$459  92 

$226  26 

$189  82 

$100  77 

$189  82 

$100  77 

$189  82 

$100  77 

$459  92 

$226.26 

$459  92 

$226.26 

$189  82 

$100  77 

$189.62 

$100.77 

$189.82 

$100.77 

$189.82 

$100.77 

$26.68 

$19.22 

$73.38 
$12.89 


$73.38 


$321.35 


$282  29 
$321.35 
$321  35 
$189.62 


$71.59 
$115.47 


$9  6C 

$37  69 
$383  62 
$383  62 


$238.87 


$166.14 

$238.87 
$238.87 
$100  77 
$33.52 
$33  52 
$33  52 
$33.52 


$33^ 


$35.68 


$52  49 

$33  52 


CPT  codes  and  descriptions  only  are  copyngnt  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/t)FARS  Apply 

Copyright  American  Denial  Association.  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 

Status  indi- 
cator 

Condition 

32522  

C  

32525  

c 

32540   

c 

32601  

T  

T  

32602  

32603  

T  .._ 

T  

32604  

32605  

T  



32606  

t 

32650 

C  

32651 

C  

32652  

C  

32653  

C  

C  

32654  

32655  

C  

32656  

c „.. 

c 

32657  

32658 

c 

c 

c 

32659 

32660 

32661 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

t 

c .„ 

T  

T  

t ; 

c 

c 

c 

c 

c 

c „ 

c 

c 

c 

c 

c 

c 

T  

T  

T  

T  

T  

T  

t 

t 

T  

T  

T  

T  „ 

T 

t 

T  

T  

T 

T  

T  

t 

32662 

1 

32663 

32664 

32665 

32800 

32810 

32815 



32820 

I 

32850 

. 

32851 

32852 

32853 

32854   

32900  

" 

32905 

32906 

32940   

32960  

32997  

32999  

33010  

33011  

33015  

33020 

33025  

1 

33030  

33031  

i 

33050  1 

33120  

33130  

33140 

33141 

33200 

33201 

1 

33206  

1 

33207  

1 

33208  

33210  

33211  

33212  

33213  

! 

33214  

33215  

33216  

33217  

33218  

1 

33220 

33222  

33223  

33224  

33225  

33226  

33233  

33234  

1 

Descnptran 


Remove  lung  &  revise  chest  .... 
Remove  'ung  i  -evise  chest  .... 

Removal  of  lung  lesion     

Thoracoscopy,  diagnostic   

Thoracoscopy   diagnostic   

Thoracoscopy   diagnostic  

Thoracoscopy   diagnostic   

Thoracoscopy  diagnostic  

Thoraccscopy  diagnostic  

Thoracoscopy   surgical  

Thoracoscopy,  surgical  

Thoracoscopy   surgical  

Thoracoscopy,  surgical 

Thoracoscopy  surgical  

Thoracoscopy,  surgical  

Thoracoscopy    surgical   

Thoracoscopy,  surgical  

Thoracoscopy   surgical   

Thoracoscopy,  surgical  

Thoracoscopy  surgical  

Thoracoscopy   surgical  

Thoracoscopy   surgical  

Thoracoscopy,  surgical  

Thoracoscopy   surgical   

Thoracoscopy   surgical   

Repair  lung  hernia   

Close  chest  after  drainage  

Close  bronchial  fistula  

Reconstruct  iniurea  chest  

Donor  pneumonectomy  

Lung  transplant,  single  

Lung  transplant  with  bypass  .... 

Lung  transplant,  double  

Lung  transplant  with  bypass  .... 

Removal  of  nb(sl    

Revise  &  repair  chest  wall  

Revise  &  repair  cnest  wall 

Revision  of  lung       

Therapeutic  pneumothorax  ...... 

Total  lung  lavage     

Chest  surgery  procedure  

Drainage  o'  heart  sac   ; 

Repeat  drainage  of  heart  sac  .. 

Incision  of  heart  sac  

Incision  of  heart  sac  

Incision  of  heart  sac  

Partial  removal  of  t^aart  sac  

Partial  removal  of  hear;  sac  

Removal  of  heart  sac  lesion  .... 

Removal  of  fieart  lesion  

Removal  of  hear;  lesion  , 

Heart  revascularize  (tmrl    , 

Heart  tmr  w,  other  procedure  

Insertion  of  heart  pacemaker  ... 
Insertion  of  hear;  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 

Insertion  of  heart  electrode  

Insertion  of  heart  electrode  , 

Insertion  of  puise  generator  , 

Insertion  of  pulse  gene'ator  

Upgrade  of  pacemaker  system 

Reposition  pacing-oefib  lead 

Revise  eltrd  pacing-defib   

Insert  lead  pace-defib.  dual  

Repair  lead  pace-defib,  one 

Repar  lead  pace-defio  dual  ..^., 

Revise  pocket,  pacemaker 

Revise  pocket,  pacmg-defib 

Insert  pacing  lead  4  connect  ... 
L  ventnc  pacing  lead  add-on   .... 

Reposition  I  ventnc  lead  

Removal  of  pacemaker  system 
Removal  of  pacemaker  system 


APC 


0069 

0069 

0069 
0069 
0069 
0069 


Relative 
weight 


0070 


0070 

0070 
0070 


0089 

0089 
0655 
0106 
0^06 
0090 
0654 
0655 
0105 
0106 
0106 
0106 
0106 
0027 
0027 
1547 
1550 
0105 
0105 
0105 


28.9392 
28  9392 

28.9392 
28.9392 
289392 
28.9392 


3.0717 


3.0717 

3.0717 
3.0717 


117.1896 

117  1896 

1 42  7039 

58.9719 

58  9719 

%.8284 

112  6957 

142  7039 

1 9  1 898 

589719 

589719 

58  9719 

58  9719 

15  8990 

15.8990 


Payment 
rate 


$1,578,95 
$1,578.95 
$1,578.95 
$1,578.95 
$1,578.95 
$1,578.95 


19 1898 
19  1898 
1 9  1 898 


$167.60 

$167.60 
$167.60 
$167.60 


$6,393.98 

$6,393.98 
$7,786.07 
$3,217  57 
$3,217.57 
$5.283  05 
$6,148  79 
$7,786.07 
$1,047  01 
$3,217.57 
$3,217.57 
$3,217.57 
$3,217.57 
$867.47 
$867.47 
S850  00 
$1,150.00 
SI. 047. 01 
$1,047.01 
$1,047.01 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$591.64 

$591  64 
$591  64 
$591.64 
$591  64 
$591.64 


$1,722.59 

$1,722  59 


$1,651.45 
$370.40 


$329.72 
$329.72 


$370.40 
$370  40 
$370.40 


$315  79 
$315  79 
$31579 
$315.79 
$315,79 
$315.79 


$33.52 


$33.52 
$33.52 
$33.52 


$1 .278.80 

$1,278.80 

$1,557,21 

$643,51 

$643  51 

$1.056  61 

$1.229  76 

$1,557,21 

$209  40 

$643  51 

$643.51 

$64351 

$643.51 

$173.49 

$173  49 

$170  00 

$230  00 

$209  40 

$209  40 

$209  40 


CPT  cooes  ana  aescnptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen^d.  Applkable  FARS/DFARS  AoOv 
Copyngh!  American  Dental  Association  All  rights  resented 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

33235  

t 

33236  

c 

33237  

c 

33238 

c 

33240  

B  

33241  

T  

33243  

C  

33244  

T  

33245  

C  

33246 

C  ;......, 

33249  

B  : 

33250  

C  

33251  

C 

33253  

C  

33261  

C  

33282  

s 

33284  

T  

33300  

C  

33305  

C 

33310  

C  

33315  

C  

33320  

c 

33321  

c 

33322  

c 

33330  

c 

33332  

c 

33335  

c 

33400  

c 

33401  

c 

33403  

c 

33404  

c 

33405  

c 

33406  

c 

33410  

c 

33411  

c 

33412  

c 

33413  

c 

33414  

c 

33415  

c 

33416  

c 

33417  

c 

33420  

c 

33422  

c 

33425  

c 

33426  

c 

33427  

c :: 

33430  

c 

33460  

c 

33463 

c 

33464  

c 

33465  

c 

33468  

c 

33470 

c 

33471  

c 

33472  

c 

33474  

c 

33475 

c 

33476  

c 

33478  

c 

33496  

c 

33500 

c 

33501  

c 

33502  

c 

33503  

c 

33504  

c 

33505  

c 

33506  

c 

33508  

N  . 

33510  

c 

33511  

c 

33512  

c 

33513   

c 

33514 

c 

33516  

c 

33517  

c 

CondltlO'^ 


Ljesc'iption 


Removal  pacemaker  electrode  . 
Remove  eiectrode/thoracotomy 
Rernove  eledrode/thoracolomy 
Remove  eiectrode/thoracotomy 

insert  pulse  generator     

Remove  puise  generator 

Remove  eltrd'ttioracotomy  

Remove  eltrd   t^ansver     

Insert  epic  eltra  pace-oefib  

Insert  epic  eltrd,  generator  

Eltrd/'inse'l  pace-defib     

Ablate  hea^  dysrhythm  focus  ... 
Ablate  hear;  dysrhythm  focus  ... 

Reconstruct  atna  

Ablate  heart  dysrtiyttim  focus  ... 

Implant  pat-active  ht  record  

Remove  pat-active  ht  record  

Repair  of  heart  wound  

Repair  of  heart  wound  

Exploratory  heart  surgery 

Exploratory  heart  surgery 

Repair  majc  blood  vessel(s)  .... 

Repair  major  vessel  

Repair  major  blood  vessel(s)  .... 

Insert  major  vessel  graft  

Insert  major  vessel  graft  

Insert  major  vessel  graft  

Repair  of  aortic  valve  

Valvuloplasty,  open  

Valvuloplasty,  w/cp  bypass  

Prepare  heart-aorta  conduit  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Replacement  of  aortic  valve  

Repair  of  aortic  valve  

Revision,  subvalvulgr  tissue 

Revise  ventricle  muscle  , 

Repair  o'  aortic  valve  , 

Revision  of  mitral  valve  , 

Revision  of  mitral  valve  

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Replacement  of  mitral  valve  

Revision  of  tncuspid  valve  

Valvuloplasty,  tricuspid  : 

Valvuloplasty,  tncuspid 

Replace  tncuspid  valve  

Revision  of  tncuspid  valve  , 

Revision  of  pulmonary  valve 

Valvotomy.  pulmonary  valve  

Revision  of  pulnfwnary  valve  

Revision  of  pulmonary  valve  

Replacement,  pulmonary  valve  .. 

Revision  of  heart  chamber  

Revision  of  heart  chamt)er 

Repair,  prosth  valve  clot  

Repair  heart  vessel  fistula  

Repair  heart  vessel  fistula  

Coronary  artery  correction  

Coronary  atery  graft  

Coronary  alerv  graft  

Repai'  aney  w'tunnef -. 

Repair  artery,  translocation  

Endoscopic  vein  harvest  

CABG    veir    single  

CABG    veir    two  

CABG   veir   three  

CABG   veir   'our  

CABG  vein,  five 

Cabg  vein,  six  or  more 

CABG  arterv-vein  single  


A  PC 


Relatrve 
weight 


0105 


0105 


0105 


0680 
0109 


19.1898 

19.1898 
19.1898 


Pavmen*  National  Minimum 

^g,g    '         unadjusted       unadjusted 
copayment       copayment 


$1,047.01 


$1,047.01 
$1,047.01 


62.8252         $3,427.81 
7.4705  $407.60 


$370.40 

$370.40 
$370.40 


$131.49 


S209  40 

$209.40 
$209.40 


$685.56 
$81.52 


CPT  codes  aid  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply 
Copyrigtit  American  Dental  Association.  All  rights  reserved. 
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ADDbNDUM  B.— Payment  Status  by  HCPCS  CJode  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

33518  

C  

33519  

C  

33521  

C  

33522  

c 

33523  

c 

33530  

c 

33533  

c 

33534  

c  ._ 

33535  

c 

33536  

c 

33542  

c 

33545 

c 

c 

c 

c 

33572 

33600 

33602 

33606 

c 

33608 

c „ 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c „ 

c 

33610 

33611 

33612  

33615  

33617 

33619 



33641   

33645  

33647 

33660 

33665 

33670 

33681 

33684 

33688 
33690 

c 

c 

c _... 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

i :::::::::::::: 

c 

c 

c 

c 

c 

C  ....=r. 

C  

C  

C  

C  

C  

C  

c 

c 

c 

••••••••w- 

33692 

33694 

33697 

_ 

33702 

33710 

33720 

33722 

33730  

33732  

33735  

33736  

33737  

33750  

33755  

' 

33762  

33764  

33766  

33767  

33770  

33771  

33774  

33775  

33776  

33/^7 

1 

33778 

33779 



33780 

33781  

33786  

1 

33788  

33800  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

-  , 

33802  

1 

33803  

i 

33813  

' 

33814  

1 

33820  

1 

33822  

33824  

i 

33840  

1 

33845  

1 

33851  

33852  

Descnptior 


CABG,  artery-vefn.  two  

CABG,  arterv-vein  three 

CABG,  artery-vein,  four  

CABG.  artery-vein   five 

Cabg,  an-veir,  six  or  more  

Coronary  artery   bypass/reop  ... 

CABG.  artenai   single  

CABG.  arterial,  two  

CABG  artenal,  three 

Cabg,  artenai  *ou'  or  more  

Removal  of  heart  lesion  

Repair  of  heart  damage    

Open  coronary  enaarterectomy 

Closure  of  valve      

Closure  of  valve      

Anastomosisaie'^-Borta  

Repaf  anomaly  w  conduit 

Repair  by  enlargement 

Repair  double  ventricle  

Repair  double  vent-icle  

Repair  mooifieo  fontan  

Repair  single  "entnde 

Repair  single  ventnole 

Repair  hear*  septum  defect  

Revision  o!  heart  veins   

Repair  hear!  septum  defects 

Repair  of  heat  defects   

Repair  of  heart  defects    

Repair  of  heat  chambers  

Repair  heart  septtm  defect  

Repair  near!  septum  defect  

Repair  neat  septum  defect  

Reinfcce  pulmonary  artery  

Repair  of  heart  de'ects   

Repair  of  heart  de'ects  

Repair  of  hear;  defects   

Repai-  of  heat  defects  

Repair  of  heat  defects  .„ 

Repar  nf  heat  defect  

Repair  of  heat  defect  

Repair  heat-veir  aafect{s)  

Repar  heat-vein  defect    

Ravision  of  heat  chamber  

Revision  of  hear!  chamber  , 

Revision  of  heart  ctiamt)er , 

Major  vessel  shunt  , 

Mapr  vessel  shunt  , 

Major  vessel  shunt  , 

Ma|0r  vessel  shunt  &  graft  

Major  vessel  shun!  , 

Major  vessel  shun!  

Repair  grea'  vessels  defect  , 

Repair  great  vessels  defect  , 

Repair  great  -esseis  defect  , 

Repai'  great  vessels  detect  , 

Repair  great  vessels  defect  , 

Repair  great  vessels  defect  

Repair  great  vesseis  defect  

Repair  great  vesseis  defect  

Repair  great  /essels  defect  

Repair  great  vessels  defect  

Repair  atenal  tn^nk     

Revision  of  pulmonary  artecy  

Aortic  suspension     

Repair  vessel  defect  

Repair  vessel  defect  

Repair  septal  defect  

Repair  septal  defect  

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel    

Remove  aorta  constriction  

Remove  aorta  constnction  

Remove  aorta  constnction  

Repair  septal  defect  


apc 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment    j    copayment 


CPT  codes  and  deschptions  only  are  cooyrighl  American  Medica.  A,ssoc.ation  All  Rignts  "eserved  Appi.cat>ie  CAPS/DFARS  Apply 
Copyngnt  American  Dental  Assoaatior   All  ngnts  reserveO 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS         ^^^^"^  '"^'" 
cator 


Condrtion 


33853  

C 

3386C  

C 

33861  

c 

33863  

c 

33870  

c 

33875  

c 

33877  

c 

33910  

c 

33915  

c 

33916  

c 

33917  

c 

33918  

c 

33919  

c 

33920  

c 

33922  

c 

33924  

c 

33930  

c 

33935  

c 

33940  

c 

33945 

c 

33960 

c 

33961 

c 

33967 

c 

33968  

c 

33970  

c 

33971  

c 

33973  

c 

33974  

c 

33975  

0 

33976  

c 

33977  

c 

33978  „.. 

c 

33979  

c 

33980  

c 

33999  

T 

34001  

c 

34051  

c 

34101  

T 

34111  

T 

34151  

c 

34201  

T 

34203  

T 

34401  

c 

34421  

T 

34451  

C 

34471  

T 

34490  

T 

34501  

T 

34502  

C 

34510  

T 

34520  

T 

34530  

T 

34800  

C 

34802  

C 

34804  

c 

34805  

c 

34808  

c 

34812  

c 

34813  

c 

34820  

c 

34825  

c 

34826  

c 

34830  

c 

34831  

c 

34832  

c 

34833  

c 

34834  

c 

34900  

c 

35001  

c 

35002  

c 

35005  

c 

35011  

T 

35013  

c 

35021  

c 

35022  

c 

Descripbon 


Nl 


Repair  septal  defect  

Ascending  aclic  q'a"      

Ascending  ao^ic  gra*-      

Ascending  aortic  gral     

Transverse  aoiic  a'-ch  graft  .... 

Thoracic  aortic  graft        

Thofacoaboominal  g-a'i   

Remove  lung  ate'^v  ernboli  

Remove  bng  ate'^/  emboli  

Surgery  of  great  vessel  

Repair  pulmonary  artery  

Repair  puimonan^  atresia  

Repair  puimona^  atresia  

Repair  pulmonary  atresia  

Transect  pulmonary  artery  

Remove  pulmonary  shunt  

Removal  of  donor  hearMung  .. 

Transplantation   hearilung  

Removal  of  donor  heart  

Transplantation  of  heart  

External  circulation  assist  

External  circulation  assist  

Inse-I  la  percut  device    

Remove  aortic  assist  device  ... 

Aortic  circulation  assist  

Aortic  circulation  assist  

Insert  balloon  device  

Remove  intra-aortic  balloon  .... 

Implant  ventricular  device  

Implant  ventricular  device  

Remove  ventricular  device 

Remove  ventncular  device 

Insert  intracorporeal  device 

Remove  intracorporeal  device 

Cardiac  surgery  procedure  

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  artery  clot  

Rerrioval  of  arm  artery  clot  

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  leg  artery  clot 

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Repair  valve,  femoral  vein  

Reconstruct  vena  cava  

Transposition  of  vein  valve  

Cross-over  vein  graft 

Leg  vein  fusion  

Endovasc  abdo  repair  w/tube  . 
Endovasc  atxio  repr  w/device  . 
Endovasc  abdo  repr  w/device  . 
Endovasc  abdo  repair  w.'pros  . 
Endovasc  atxlo  occlud  device 
Xpose  for  endoprosth.  aortic  . 
Femoral  endovas  graft  add-on 

Xpose  for  endoprosth.  iliac  

Endovasc  extend  prosth.  init  ... 
Endovasc  exten  prosth,  add'l  .. 
Open  aortic  tube  prosth  repr  ... 

Open  aortoiliac  p'osth  repr  

Open  aortofemor  prosth  repr  .. 

Xpose  fo'  endoprosth.  iliac  

Xpose,  endoprosth,  brachial  .... 

Endovasc  iliac  repr  w/graft 

Repair  defect  of  artery    

Repair  arle^  rupture,  neck  

Repair  defect  of  artery  

Repar  defect  of  artery  

Repair  artery  rupture,  anm  

Repair  ae'ect  of  artery  

Repair  artery  rupture,  chest  


ARC 


Relative 
weight 


Payment 
'ate 


0070 


0088 
0088 


3.0717 


0088 
0088 


0068 


0088 
0088 
0088 


0088 
0088 
0088 


0663 


34.6942 
34.6942 


34  6942 
34  6942 

34.6942 

34.6942 

34.6942 
34  6942 

34.6942 
34.6942 
34.6942 


30.0334 


$167.60 


$1 ,892  95 

$1  892  95 

$1.892  95 
$1,892  95 

$1,892.95 

$1,892  95 

$1,892.95 
$1,892  95 

$1,892.95 
$1,892.95 
$1 ,892.95 


National 
unadjusted 
copayment 


$655  22 

$655  22 

$555  22 
$655.22 

$655.22 

$655.22 

$655,22 
$655,22 


Minimum 
urradjusted 
copayment 


$33.52 


$378.59 

$378.59 

$378  59 
$378.59 


$1,638.65 


$655.22 
$655.22 
$655.22 


$378.59 

$378  59 
$378.59 
$378.59 

$378.59 
$378.59 
$378.59 


$327.73 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved,  Applicatile  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  rights  resented 
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CPT.'HCPCS 


Status  indi- 
cator 


Condition 


Descnption 


35045 
35081 
35082 

35091 

35092 

35102 

35103 

35111 

35112 

35121 

35122 

35131 

35132 

35141 

35142 

35151  . 

35152 

35161 

35162 

35180 

35182 

35184 

35188 

35189 

35190 

35201 

35206 

35207 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 

35256 

35261 

35266 

35271 

35276 

35281 

35286 

35301 

35311 

35321 

35331 

35341 

35351 

35355 

35361 

35363 

35371 

35372 

35381 

35390 

35400 

35450 

35452 

35454 

35456 

35458 

35459 

35460 

35470 

35471 

35472 

35473 

35474 

35475 

35476 

35480 

35481 

35482 


C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

t  . 

c  . 

t  . 

t  . 

c 

T  . 
T  . 
t  . 
t  . 
c  . 
c  . 
c  . 
t  . 
T  . 
T  . 
C  . 
C  . 
C  . 
t  . 
t  . 
T  . 
C  . 
C  . 
C  . 
T  . 

c  . 
c  . 
t  , 
c  . 
c  , 
c  . 
c 
c 
c  . 

Cr. 

c  . 

c  . 
c  . 
c  . 
c  . 
c 
c 

c  . 
t  . 
t  . 
t  . 
T  . 
t  . 
t  , 
t  . 
t  . 

T  . 
t  , 
c  . 
c  . 
c  . 


Repair  defect  of  arm  artery  ., 

Repair  de'ect  of  artery  

Repair  arte-v  ruptu'e.  aorta  . 

Repair  defect  of  artary  

Repair  artery  rupture,  aorta  . 

Repair  defect  af  artery  

Repair  artery  "uptura,  groin  ., 

Repair  defect  of  artery     

Repar  artery  ruptura. spleen 

Repair  defect  of  artery    

Repair  arterv  njptura  t)elly  .. 

Repair  aefect  o'  artery 

Repair  artery  ajpt^rg  grojf,  __ 

Repair  defect  o'  artery  

Repair  artery  'upture,  thigh  .. 

Repair  defect  of  artery  

Repair  artery  'uptura.  knee  .. 

Repair  defect  of  aiery  

Repair  artery  rupture 

Repai-  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repar  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  piooG  vessei  lesion  ... 
Repair  blood  vesse:  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessei  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessei  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessei  lesion  .... 
Repair  blood  vesse;  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  .... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 

Rechanneling  of  artery  

Rechanneling  o'  artery 

Rechanneling  of  artery  

Rechanneling  of  artery 

Rechanneling  of  artery  .„ 

Rechanneling  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Reoperation,  carotid  add-on  . 

Angioscopy  _ 

Repair  artenal  blockage  

Repair  arterial  blockage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artena'  blockage  

Repair  venous  blockage  

Repair  artenal  blockage 

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  venous  blockage  

Atherectomy,  open    

Atherectomy,  open 

Atherectomy,  open  


APC 


0093 


0093 
0088 

0093 
0093 
0093 
0088 


0093 

0093 
0093 


0093 

0653 
0653 


0653 


0093 


0081 

0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 


Relative 
weight 


Payment 
rate 


21.3104 

21.3104 

34,6942 

21  3104 
21  3104 
21  3104 
34.6942 


21,3104 

21.3104  ' 
21.3104 


21.3104 

30  0334 
30  0334 


30.0334 


21.3104 


$1,162.72 

$1,162,72 
$1,892.95 

$1,162.72 
$1,162.72 
$1,162.72 
$1,892.95 


$1,162.72 

$1,162,72 
$1,162.72 


35  0285 

35  0285 
350285 
35  0285 
35  0285 
350285 
35,0285 
35.0285 
35  0285 
35  0285 


$1,162.72 

$1,638.65 
$1,638.65 


$1,638.65 


$1,162.72 


$1,911,19 
$1,911,19 
$1,911,19 
$1,911,19 
$1,911.19 
$1,911-19 
$1,911,19 
$1,911,19 
$1,911.19 
$1,911.19 


National 
unadjusted 
copayment 


$277.34 

$277.34 
$655.22 

$277.34 
$277,34 
$277  34 
$655.22 


$277.34 

$277  34 
$277.34 


$277.34 


$277.34 


Minimum 
unadjusted 
copayment 


$232  54 


$232  54 

$378  59 

$232  54 
$232.54 
$232.54 
$378,59 


$232  54 

$232  54 
$232.54 


$232  54 

$327  73 
$327.73 


$327.73 


$232.54 


$382.24 
$382  24 
$382.24 
$382  24 
$38224 
$382,24 
$382.24 
$382.24 
$382,24 
$382,24 


CPT  codes  and  descnptiors  only  a-e  coovgi-t  Ar-e-icar-  Medical  Association.  All  Rights  Resen/ed  Applk:aWe  FARSTOFARS  Apolv 
Copynght  American  Der'ia'  Associatior^  AH  nqhts  -eserved 
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CPT'HCPCS 


Status  indi- 
cator 


Conditio'' 


35483 

35484 
35485 
35490 
35491 
35492 
35493 
35494 
35495 
35500 
35501 
35506 
35507 
35508 
35509 
35510 

35511  . 

35512  . 

35515  . 

35516  . 
35518  . 
35521  . 
35522 
35525 
35526  . 
35531  . 
35533 
35536 
35541 
35546  . 
35548 
35549 
35551  . 
35556  . 
35558 
35560 
35563 
35565 
35566 
35571 
35572  . 
35582 
35583  . 
35585 
35587 
35600 
35601 
35606 
35612 
35616  , 
35621 
35623 
35626 
35631 
35636 
35641  , 
35642 
35645 
35646 
35647 
35650  . 
35651 
35654 
35656 
35661  , 
35663 
35665 
35666 
35671 
35681 
35682 
35683 
35685 
35686 
35691 


C 

t 

t 

t 

t 

t 

t 

t 

t 

t 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

c  . 

c  . 

c  . 

c 

c  . 

N  . 
c  . 
c . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
t  . 
t  . 
c  . 


Nl. 
Nl! 


Nl 
Nl 


DescTDt'on 


Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  percuta^ieous   , 
Atherectomy,  percutaneous  . 
Atherectomy  perculaneoiiS 
Atherectomy    percutaneous 
Atherectomy,  pe-cutaneous 
Atherectomy  percutaneous 

Harvest  vein  for  bypass   

Aaery  bypass  gra*l         

Artery  bypass  g'a*t  

Artery  bypass  grat  

Arterv  bypass  gra*t  

Artery  bypass  gra*t  

Artery  bypass  graft  

Artery  bypass  gra*1  

Artery  bypass  gratt  

Artery  bypass  graft  

Artery  bypass  gra^  _. 

Artery  bypass  graft  

Artery  byTDass  graft  

Artery  bypass  g'a^t  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  gra*t    , 

Artery  bypass  grat 

Artery  bypass  grat  , 

Artery  bypass  gral  , 

Artery  bypass  gral  , 

Artery  bypass  gra*t  , 

Artery  bypass  gral  , 

Artery  bypass  g'al  , 

Artery  bypass  gra'f  , 

Artery  bypass  g'a''  

Artery  bypass  g'a't    

Artery  bypass  g'a*"  

Artery  bypass  a'a**    

Artery  bypass  g-a't  

Artery  bypass  g'aft  

Harvest  femoropopirteal  vein 

Vein  bypass  graft   

Vein  bypass  graft  

Vein  bypass  graft    

Vein  bypass  graft 

Harvesi  artery  for  cabg  

Artery  bypass  graft  

Arte-y  bypass  g^at  

Artery  bypass  graft    

Artery  bypass  graft  

Artery  bypass  graft  , 

Bypass  g'aft,  not  vein  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  gra"  

Artery  bypass  gra**  : 

Artery  bypass  graft  

Artery  bypass  g'aft    

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  gra**  

Artery  bypass  g-aft  

Artery  bypass  g'aft  

Artery  bypass  graft  

Artery  bypass  graft   

Arte-y  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft    

Composite  bypass  graft  

Composite  bypass  graft  

Composite  bypass  graft  

Bypass  graft  patency/patch  ... 
Bypass  graft  av  fist  patency  .. 
Artenal  transposition   


A  PC 


Relative 
weight 


Payment 
rate 


0061 
0061 
0061 
0061 
0061 
0061 
0061 
0061 
0061 


35  026e 
35  02&i 
35  0285 
35  0285 
35  0285 
35  0285 
35  0285 
35  0286 
35  0265 


S-  911.19 

S- ,911.19 
$1  911  19 
$1,911  19 
$1  911.19 
$-.911  19 
$1,911.19 
$1  911.19 
S'  911.19 


0093 
0093 


Nation.al 
unadjustec! 
copayment 


Minir^jrn 

unadjusted 
copayntent 


$1^8^  it 
$382  24 
$382  24 
$382  24 

$36i  24 
$38£  24 

$382  iA 
$362  24 


21.3104 
21.3104 


$1 
$1 


162  72 
162.72 


$277.34 
$277.34 


$232  54 
$232  54 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/DFARS  Apply 

Copyrigf^t  American  Denial  Association.  An  rigtits  reserved 
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CPTUCPCS 

Status  indi- 
cator 

Condition 

35693  

C  

c 

c 

■  c 

c    

c    

c 

c 

t 

c 

35694     

35695      

35697 
35700 

Nl 

35701 

35721 

35741     

35761     

35800      

35820       

c 

35840       

c 



35860       

t 

35870  

c 

I 

35875  

t 

T  

35876     

35879       .....:.. 

t 

t 

c 

35881        

35901       

35903      

t  ....„ 

c 

c 

35905      

35907       

1 

36000      

N  

s 

N  

N :. 

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N ;. 

N  

N  

N  

N  

N  

N  

N  

N  

36002       

■ 

36005       

36O10       

36011       

36012       

36013       

360M         

36015      

36100      

36120       

36140       

1 

36145       

1 

36160 

36200         

36215     

36216      

36217     

1 

36218      

1 

36245       

36246       

36247      

36248       

36260       

t 

T  

T  

N  

N  

N  

N  

N    

36261       

36262      

36299      

36400       

36405      

36406       

36410 

36415 

E   

36416       

E  

T  

T  

S  _ 

S  

36420       

36425      

36430      

3644C 

36450 

S    

s 

s 

36455 

36460 

36468      

T  

T  

T  

T  

N  

T  

T  

T  

T  

X  

N  

C  

S  -... 

36469      

36470  

36471  

36481   

36488     

36489      

36490      

36491       

36493       

36500       

DG 

DG 

DG 

DG 

DG 

36510       

36511   

DescnptKXi 


Arterial  transposition  

Artenal  transposrtion  

Artena!  transposition  : 

Reimplan!  arte"/  each  

Reoperation   Dypass  graft  

Exploration   carotid  a^e'v  

Exploration  femca  arte'y  ....'. 
Exploratiori  ooolitea;  artery  ..... 

Exploration  of  a^eny,^'eln  , 

Explore  necK  vesseis  , 

Explore  chest  vessels  , 

Explore  aPdominal  vessels  .... 

Explore  !imb  '.'essels  , 

Repair  vessel  graft  defect  

Removal  of  clot  in  graft  

Removal  of  clot  in  gnpft. 

Revise  graft  w/vein 

Revise  graft  wA/ein  

Excision,  graft,  neck  

Exasion,  graft,  extremity 

Excision,  graft,  thorax  

I  Excision,  graft,  abdomen  

Place  needle  in  vein 

Pseudoaneurysm  injection  trt  .. 

Iniection  ext  venography  

Place  catheter  in  vein  

Place  catheter  in  vein  

Place  catheter  in  veiif  

Place  catheter  in  art^ 

Place  catheter  in  artery  

Place  catheter  in  artery  

Establish  access  to  artery 

Establish  access  to  artery  

Establish  access  to  artery 

Artery  to  vein  shunt  

Establish  access  to  aorta 

Place  catheter  in  aorta  

Place  catheter  m  anary  .- 

Place  catheter  m  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artsy 

Place  catheter  in  art^y 

Place  catheter  In  art*y  

Insertion  of  infusion  pump 

Revision  of  infusion  pump 

Removal  of  infusion  pump  

Vessel  injection  procedure  

81  draw  <  3  yrs  fem/jugular 

Bl  draw  <  3  yrs  scalp  vein  

Bl  draw  <  3  yrs  other  vein 

Non-routine  bl  draw  >  3  yrs  .... 

Drawing  blood   

Capillany  blood  draw  

Vein  access  cutdown  <  1  yr  .... 
Vein  access  cutdown  >  1  yr  .... 

Blood  transfusion  service 

Bl  push  transfuse,  2  yr  or  <  .... 

Bl  exchange/transfuse,  nb  

Bl  exchange/transfuse  non-nb 

Transfusion  senyice.  fetal  

Injectionisi   spider  veins  

Injection(s),  spider  veins  

Injection  therapy  of  vein  

Injection  therapy  of  veins  

Insertion  of  catheter  vein  

Insertion  of  catheter,  vein  

InsertKin  of  catheter,  vein  

Insertion  of  catheter  vein  

Insertion  of  catheter,  vein  

Repositioning  of  cvc  

Insertion  of  catheter,  vein   

Insertion  of  catheter,  vein  

Apheresis  wbc  j 


APC 


0115 


0093 


0088 

0088 
0088 
0088 


0115 


0267 


0119 
0124 
0124 


0035 

0035 

0110 

0110 

0110 

0110  I 

0110  I 

0098  ' 

0098 

0098 

0098 


0032 

0032 
0032 
0032 
0187 


0111 


Relative 
weight 


Payment 
rate 


25.6437 


21.3104 

34  6942 

34  6942 
34  6942 
34.6942 

25.6437 


2.4586 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


134  7194 

23  8050 
23.8050 


0.1691 

0  1691 
3.6718 
35718 
36718 
3.6718 
3.6718 
1.0729 
1.0729 

1  0729 
1 .0729 


11.4907 

1 1  4907 
1 1  4907 

11.4907 
4.4288 


13.1719 


$1,399.15     $459.35 


$1,162.72 

$1,892.95 
S1.892  95 
$1,892.95 
$1,892.95 

$1,399.15 


$134.14 


$7,350.43 
$1,298.82 
$1,298.82 


$9.23 

$9.23 

$200.34 

$200  34 

$200  34 

$200-34 

$200  34 

$58.54 

$58  54 

$58  54 

$58.54 

$626  94 
$626  94 
$626.94 
$626.94 
$241.54 


$718.67 


$277.34 

$655.22 
$655  22 
$655  22 
$655.22 


$459.35 


$65.52 


$2.79 

$2.79 


$14.06 
$14.06 
$14  06 
$14.06 


$90.71 


$200  18 


$279.83 


$232  54 

$37859 

$378  59 
$378  59 
$378.59 

$279.83 


$26.83 


$1,470  09 

$259  76 
$259.76 


$1  85 

SI  85 
$4007 
$40.07 
$4007 
$40.07 
$4007 
$11.71 
$11.71 
$11.71 
$11.71 

$125.39 

$125.39 

$125  39 

$12539 

$48.33 


$143  73 


CPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  AdpIv 

Copynght  Amencan  Dental  Association  All  ngtits  reserved.  -^f^J- 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Corxlition 


36512 

36513 

36514 

36515 

36516 

36522 

36530 

36531 

36532 

36533 

36534 

36535 

36536 

36537 

36540 

36550 

36555 

36556 

36557 

36558 

36560 

36561 

36563 

36565 

36566 

36568 

36569 

36570 

36571  , 

36575 

36576  . 

36578 

36580  . 

36581 

36582 

36583  . 

36584 

36585 

36589  . 

36590 

36595 

36596 

36597 

36600 

36620 

36625 

36640 

36660  . 

36680 

36800 

36810  . 

36815 

36819 

36820 

36821 

36822 

36823 

36825 

36830  . 

36831  . 
36832 
36833  . 
36834 
36835 
36838 
36860 
36861 
36870 
37140  , 
37145  - 
37160  - 
37180  . 
37181 

37182  . 

37183  . 


Descnpiio'- 


DG 

DG 
DG 
DG 
DG 
DG 
DG 
OG 


Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl, 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl. 

Nl 

Nl. 

Nl 

Nl. 

Nl. 

Nl. 

Nl. 

Nl  . 

Nl. 

Nl. 


Nl 


Apheresis  rt)c  

Apheresis  platelets  

Apheresis  plasma    

Apheresis   aasorp,  reinfuse 
Apheresis  selective 

PhotopheresiE  

Insertion  of  infusior  purnp 

Revision  o*  mtusior  pump 

RerTX)val  oi  infusion  pump  

Insertion  of  access  device 
Revision  of  access  oevice 
Removal  of  access  Oevice 
Remove  cva  device  obstruc*    , 
Remove  cva  lumen  opstnjct  .. 
Colled  DiooG  venous  oevice  .. 

Decloi  vascular  device    

Insert  non-tunnei  cv  catti   

Insert  non-tunnel  Cv  cath   

Insert  tunneled  cv  cath    

Insert  tunneled  cv  cath    

Insert  tunneled  cv  cath    

Insert  tunneled  cv  cath  

tnsel  tunneled  cv  cath    

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath  

Insert  tunneled  cv  cath 

Insert  tunneled  cv  cath    

Repair  tunneled  cv  cath  

Repair  tunneled  cv  cath  

Replace  tunneled  cv  cath  

Replace  tunneiec  cv  cathi  

Replace  tunneled  cv  cath  

Replace  tunneiec  cv  cath  

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath  

Replace  tunneled  cv  cath  

Removal  tunneiec  cv  cath  

Removal  tunneled  cv  cath   

Mech  'emov  tunneled  cv  cath 
Mech  remov  tunneled  cv  cath 
Reposition  venous  catheter  ... 
Wrthdrawal  o*  alenal  t>lood  ... 

Insertion  cathete'   artery  , 

Insertion  catheter  artery 

Insertion  catheter  anery  , 

Insertion  catheter  artery  , 

Insert  needle,  bone  cavity  

Insertion  of  cannula   , 

Insertion  of  cannula 

Insertion  of  cannula  

Av  fuston/uppr  arm  vein  

Av  fusion/forearm  vein  

Av  fusion  direct  any  site 

Insertion  of  cannula(s)  

Insertion  of  cannula(s)  

Artery-vein  autograft 

Artery-vein  graft 

Open  thrombect  av  fistula 

Av  fistula  revision,  open  

Av  fistula  revision  

Repair  A-V  aneurysm 

Artery  tc  vein  shunt 

Dist  revas  ligation,  hemo  

External  cannula  declotting  

Cannula  declotting   

Percut  thrombect  av  fistula  

Revision  of  circulation  

Revision  of  circulation  

Revision  o'  circulation  

Revision  of  circulation  

Splice  spleenrkidney  veins 

Insert  hepatic  shunt  (tips)  

Remove  hepatic  shunt  (tips)  ... 


A  PC 


0111 
0111 
0111 
0112 
0112 
0112 
0119 
0124 
0109 
0115 
0109 
0109 
1541 
1541 


0677 
0032 
0032 

0032 
0032 
0115 
0115 
0115 
0115 
1564 
0032 
0032 
0032 
0032 
0187 
0187 
0187 
0032 
0032 
0115 
0115 
0032 
0032 
0187 
0109 
1541 
1541 
0187 


0032 


0120 
0115 
0115 
0115 
0088 
0088 
0088 


0088 
0088 
0088 

0068 
0088 
0088 
0115 
0088 
0103 
0115 
0653 


Relative 
weight 


13.1719 

131719 
13  1719 
37  5832 
37  5832 

37  5832 
134  7194 

23  8060 
7  4705 

25  6437 
7.4706 
7.4705 


2.1805 
11.4907 
1 1  4907 
11.4907 
11.4907 
25.6437 
25  6437 
25  6437 
25.6437 

1 1  4907 

1 1  4907 

1 1  4907 

11  4907 

4  42&g 

4  426^ 

4  4286 

•  1  490" 

11  4907 

25  6437 

25  6437 

11  4907 

1 1  4907 

4  4288 

7.4705 


4.4286 


11.4907 

1.9114 
25  6437 
25  6437 
25  6437 
34  6942 
34.6942 
34.6942 


34  6942 

34  6942 
34  6942 
34.6942 
34.6942 

346942 
25-6437 
34  6942 
1 1  6202 
25.6437 
30.0334 


Payment 
rate 


National 
unaoiustec 
copayment 


$718.67 
$718.67 

$718  67 

$2  050  58 

$2  050  56 

$2  050  56 

V  350  43 

J-  296  82 

$4C-60 

$■  39S  -5 

$40-  6C 

$4C-  SC 

$250  00 

$250.00 

$-•6  97 

$626  94 

$626  94 

$626  54 

$626  94 

$'  399  -6 

$•  399  -5 

$■  399  -5 

$■  399  15 

$4  "5C'  00 

$626  94 

$626  94 

$626  94 

$626  94 

$24-  64 

$241  e^ 

$241  ^ 

$626  94 

$626  94 

S •  399  •  t 

$  ■  399  •  6 

$626  94 

$6.26  94 

$;4-  64 

$4r-60 

$25C  00 

$250  00 

$241  64 


$626.94 

$104  29 
$1,399  15 
$1,399.15 
$1  399  15 
$1  892  95 
$1  892  95 
$1.892  95 


SI  .892.95 
$1,892.95 
$1,892.95 

$1.892  95 
$1.892  95 
$1 ,892  95 
$1,399  15 
$1 ,892.95 
$63401 
$1  399  15 
$1.638  65 


$200  18 
$200  18 
$200  18 
$612  47 
$612.47 
$61247 


$131  49 

$459  35 

$"31  49 
$"3'  49 


$459  35 
$459  35 
$459  35 
$45935 


$90.71 
$90.71 

$90.71 


$459.35 
$459  35 


$90.71 
$131.49 


$90.71 


$28  21 
$45935 
$469  35 
$45935 
$655  22 
$65522 
$655  22 


$655.22 
$655.22 
$655  22 

$655  22 
$655  22 
$655,22 
$459  35 
$655.22 
$223.63 
$459  35 


Minimum 
unad^ted 
copayment 

$143  73 

$143  73 

$143  73 

$410  12 

$410.12 

$410.12 

$1 ,470  09 

$259  76 

$81  52 

$279  83 

$81  52 

$81  52 

$50  00 

$50  OC 

$23  79 
$125.39 
$125^ 

$125.39 

$125  39 
$279  83 
$279.83 
$279.83 

$279.83 

$950  00 

$125  39 

$125  39 

$125  39 

$125.39 

'   $48.33 

$48  33 

$48  33 

$125  39 

$'26  39 

$279  83 

$2^9  83 

$126  39 
$125  39 
$48  33 
$81  52 
$50  00 
$50  00 
$48  33 


$125.39 

$20  86 
$279.83 
$279.83 

$279  83 

$378  59 

$378  59 
$378  59 


$378  59 

$3-6  59 
$376  59 
$378  59 
$378  59 
$378  59 
$279  83 
$378  59 
$126  80 
$279.83 
$327.73 


CPT  codes  and  descriptions  only  are  copyngw  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  rights  -esen/ed. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 

Status  indi- 
cator 

Condition 

37195   

C  

t 

T  

T  

t 

t 

T  

T  

t 

t ,. 

t 

S  

S  

t 

t 

t 

t 

T 

T  .r, 

T  

T  

t 

C  

C  

C  

t 

t 

37200   

37201   

37202   

37203   

37204   

37205   

37206  

37207  

_ 

37208  

37209  

37250 

37251   

37500   

37501   

37565   

37600   

37605   

37606   

37607   

37609   

37615   

37616   

37617 

37618    

37620   ^. 

37650   

37660   

C  

37700   

t 

37720   

t 

t 

37730   

37735   

t 

37760   

t 

37765   

T  

Nl 

37766   

t 

Nl  . 

37780   

T  

T  

C  

T  

T  

C  

c : 

37785   

37788   

37790   

37799    

38100 

38101 

38102   

c 

c 

T  

T  ^. 

N  

E  „ 

S  

38115   

38120 

38129   

38200 

38204 

38205 

38206 

S  

38207 

p 

38208 

E  

38209 

E  

E  

_ 

38210 

38211  

E  

E  

E  

E  

38212 

38213 

38214 

38215 

E  

T  

38220 

38221 

T  

S  

S  

38230 

38240 

38241 

S   ; 

38242 

s  

38300 

T   

38305 

T 

38308 

T  

38380 

C  

38381  

C  

38382 

c  

T 

- 

38500 

38505   

T  

T  

T  

38510   

38520  

Descnption 


Thrombolytic  ttierapy,  stroke  .... 

Transcattieter  biopsy 

Transcattieter  ttierapy  infuse  ... 
Transcattieter  therapy  infuse  .... 

Transcathete'  retieval   , 

Transcatheter  occlusion  

Transcatheter  stent  

Transcatheter  stent  add-on  

Transcatheter  stent  

Transcatheter  stent  add-on  

Exchange  artenai  cat^eter  

Iv  us  first  vessel  add-on     

Iv  us  each  add  vessel  add-on  ... 

Endoscopy  iigate  perl  veins  

Vasculai  endoscopy  procedure 

Ligation  o*  neck  vein  

Ligation  of  neck  artery  

Ligation  ot  neck  artery  

Ligation  of  neck  ar-ery  

Ligation  of  a-v  fistula  

Temporal  artery  procedure   

Ligation  of  neck  artery  

Ligation  of  chest  artery  

Ligation  of  abaomen  artery  

Ligation  of  ext'emit>  artery  

Revision  of  ma]0''  vein  

Revision  of  maior  vein   

Revision  of  ma]Or  vetfi   

Revise  leg  vein , 

Removal  of  leg  vein  

Removal  of  leg  veins  

Removal  of  leg  vems/lesion  

Revision  of  leg  veins  

Phleb  veins  -  extrem  -  to  20  

Phleb  veins  -  extrem  20-t-  

Revision  of  leg  vein   

Ligate  divide/excise  ^n  

Revasculanzation  penis  

Penile  venous  occlusion  

Vascular  surgery  procedure  

Removal  of  spleen,  total  

Removal  of  spleen,  partial  

Removal  of  spleen,  total  

Repair  of  njptured  spteen  

Laparoscopy,  splenectomy  

Lapa'Qscope  proc,  spleen  

Iniection  for  spleen  x-ray    

Bl  aono'-  search  management ... 

Han/est  allogenic  stem  cells  

Harvest  auto  stem  cells    

Cryopreserve  stem  cells  

Thaw  preserved  stem  cells  

Wash  harvest  stem  cells  , 

T-cell  depletion  of  harvest , 

Tumo'  eel!  deplete  of  harvst  

Rbc  depletion  of  harvest  

Plateie'  aepleie  of  har/est  , 

Volume  deplete  of  harvest  

Han/est  stem  cell  concentrte  .... 

Bone  marrow  aspiration  

Bone  marrow  biopsy  

Bone  marrow  collection  

Bone  marrow/stem  transplant  ..., 
Bone  marrow  stem  transplant  ..., 
Lymphocyte  infuse  transplant  ..., 

Drainage   lymph  node  lesion  

Drainage,  lymph  node  lesion  

Incision  of  lymph  channels 

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Thoracic  duct  procedure    

Biopsy,  removal   lymph  nodes  .... 

Needle  biopsy   lymph  nodes  

Biopsy  removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 


apc 


Relative 
weight 


0685 
0676 
0677 
0103 
0115 
0229 
0229 
0229 
0229 
0103 
0670 
0670 
0092 
0092 
0093 
0093 
0091 
0091 
0092 
0021 
0091 


0091 

0091 


48100 
27315 
2.1805 
1 1 .6202 
25-6437 
61  9895 
61  9895 
61  9895 
61  9895 
1 1  6202 
27,4483 
27  4483 
25  0959 
25  0959 
21  3104 
21  3104 
288326 
288326 
25  0959 
14  3594 
28.8326 


288326 

28  8.326 


oisr 

0035 


0131 
0130 


0111 
0111 


0003 

0003 
0123 
0123 
0123 
0111 
0008 
0008 
0113 


0113 
0005 
0113 
0113 


0091 

28.8326 

0092 

250959 

0092 

25  0959 

0092 

25.0959 

0091 

28  8326 

0091 

288326 

0091 

288326 

0091 

28  8326 

0091 

28.8326 

29.4217 
0.1691 


40.8064 
32.7724 


13.1719 
13.1719 


2.3229 

2  3229 

5,2882 

5  2882 

5.2882 

13.1719 

19.4831 

19-4831 

19.9322 


19.9322 

3  2698 
19.9322 
19.9322 


Payment 
rate 


National 
unadjusted 
copayment 


$262  44 

$149  03 

$118.97 

$634.01 

$1,399,15 

$3,382.21 

$3,382.21 

$3,382.21 

$3,382.21 

$63401 

$1,497.61 

$1,497.61 

$1,369.26 

$1.369  26 

$1,162.72 

$1,162.72 

$1,573.14 

$1,573,14 

$1,369.26 

$783.46 

$1,573.14 


$1,573.14 
$1,573,14 

$1,573.14 
$1,369,26 
$1,369.26 
$1,369.26 

$1,573,14 
$1,573,14 
$1,573,14 
$1,573,14 
$1,573,14 

$1,605  28 
$9.23 


$115.47 
$40,30 

$223  63 
$459.35 
$771  23 
$771,23 
$771,23 
$771  23 
$22363 
$54237 
$542  37 
$50537 
$505  37 
$277  34 
$277,34 
$348  23 
$348,23 
$505  37 
$219.48 
$348.23 


$348,23 
$34823 

$348.23 
$505  37 
$505  37 
$505  37 
$348  23 
$34823 
$34823 
$34823 
$34823 

$621  82 
$2.79 


$2,22644 
$1,788,09 


$1,001,89 
$659.53 


$718.67 
$718.67 


$126.74 

$126.74 

$288  53 

$288,53 

$288,53 

$718.67 

$1,063,02 

$1,063,02 

$1,087.52 


$1,087.52 

$178,40 

$1,087.52 

$1,087,52 


$200  18 
$200.18 


$200  18 


$71,59 


Minimum 
unadjusted 
copayment 


$52,49 
$2981 
$23  79 
$126  80 
$279  83 
$676  44 
$676  44 
$676  44 
$676,44 
$126,80 
$299  52 
$299  52 
$273,85 
$27385 
$232  54 
$232  54 
$314  63 
$314,63 
$27385 
$156,69 
$314,53 


$31463 
$314,63 

$31463 

$273  85 
$273  85 
$273.85 
$314  63 
$314  63 
$314  53 
$314,63 
$314,63 

$321  06 
$1  85 


$445  29 
$357  62 


$143,73 
$143.73 


$25.35 

$25,35 

$57,71 

$57,71 

$57  71 

$143,73 

$212  60 

$212  60 

$217.50 


$217,50 

$35  68 
$217  50 
$217  50 


CPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Cocygnt  Amencan  Dental  Association,  All  rights  resen/ed  ' 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


38525 
38530 
38542 
38550 
38555 
38562 
38564 
38570 
38571 
38572 
38589 
38700 
38720 
38724 
38740 
38745 
38746 
38747 
38760 
38765 
38770 
38780 
38790 
38792 
38794 
38999 
39C00 
39010 
39200 
39220 
39400 
39499 
39501 
39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 
39560 
39561 
39599 
40490 
40500 
40510 
40520 
40525 
40527 
40530 
40650 
40652 
40654 
40700 
40701 
40702 
40720 
40761 
40799 
40800 
40801 
40804 
40805 
40806 
40808 
40810 
40812 
40814 
40816 
40818 
40819 
40820 
40830 
40831 


T 

t 
t 
t 
t 
c 

Q 

T 
T 
T 
T 
T 
T 

c 

T 
T 

c 
c 
t 
c 
c 
c 

N 
N 
N 
S 

C 

c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
t 

T 

t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
X 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Descnption 


Biopsy/ removal,  lyrnph  nodes  

Biopsy  removal  tyrnpt-  r>odes  

Explce  oeep  nodeisi  reck  

Removal,  neck,  armpit  ;esion  

Removal,  necK/armpit  lesion  

Removal  pelvic  lympr-  riooes    

Removal,  abdomen  lymph  nodes  .... 

Laparoscopy  iympr  noae  Diop    

Laparoscopy.  lymptnadenectomy   

Laparoscopy   lymphaoenectomy  

Laparoscope  proc    ymphalic  

Removal  of  lymph  nodes   neck   

Removal  o?  lymph  nodes  neck   

Removal  of  lymph  nooes   neck    

Remove  armpit  lymph  nooes       

Remove  arnipit  lymph  nodes       

Remove  thoracic  lymph  nodes     

Remove  atxJominai  lymph  nodes  .... 

Remove  groin  lymph  nooes  

Remove  grom  lymph  nodes         

Remove  pelvis  lymph  nodes        

Remove  abdomen  lymph  nodes  

Inject  for  lymphatic  x-ray  

Identity  sentinel  node  

Access  thoracic  lymph  duct  

Bloodiymph  system  procedure 

Exploration  of  chest  

Exploration  o'  chest  

Removal  chest  lesion  

Removal  ches!  lesion  

Visualization  of  chest  

Ches:  procedure  

Repair  diaphragm  laceration  

Repair  paraesophageal  hemla 

Repair  of  diaph'agm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphrag'^  hemia  

Repair  of  diaphragm  hernia  

Revision  of  diaphragm 

Resect  diaph'agmi  simple  

Resect  diaprvagm   complex  

Diaphragm  surgery  p-oceaure  

Biopsy  of  lip  , 

Partial  excision  of  lip  

Partial  excision  of  lip  

Partial  excision  of  iip  

Reconstnjcl  lip  with  flap  

Reconstruct  lip  with  ficip  ..' 

Partial  rereoval  of  Up  

Repair  lip  

Repair  lip  

Repair  lip  , 

Repair  cleft  lip/nasal 

Repair  deft  lip/nasal 

Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal  

Lip  surgery  procedure  , 

Drainage  of  mouth  lesion  , 

Drainage  of  mouth  lesion  

Removal,  foreign  body,  mouth  

Removal,  foreign  txxjy,  mouth  

Incision  of  hp  fold  , 

Biopsy  of  mouth  lesion 

Excision  of  mouth  lesion  , 

^Excise/repair  mouth  lesion  

Excise'repair  mouth  lesion  , 

Excision  of  mouth  lesion  , 

Exase  oral  mucosa  for  graft  , 

Excise  lip  or  cheek  told  , 

Treatment  of  mouth  lesion  

Repair  mouth  laceration 

Repair  mouth  laceration  


APC 


0113 
0113 
0114 
0113 
0113 


0131 
0132 

0131 
0130 
0113 
0113 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


0114 
0114 


0113 


0110 


0069 


0251 
0253 
0254 
0253 
0254 
0254 
0254 
0252 
0252 
0252 
0256 
0256 
0256 
0256 
0256 
0253 
0251 
0252 
0340 
0252 
0251 
0251 
0253 
0253 
0253 
0254 
0251 
0252 
0253 
0251 
0252 


19.9322 
19.9322 
37.5963 
19.9322 
19.9322 


40  8064 

5^2045 
40  8064 
32  7^24 
19.9322 
19.9322 

37.5963 
37.5963 


19.9322 


3.6718 


28.9392 


1.7880 
15.2249 

21.8901 

155249 

21.8901 

21.8901 

21.8901 

6  4469 

6.4469 

6.4469 

351548 

35  1548 

35  1548 

35  1548 

35  1548 

15.2249 

1 .7880 

6  4469 

0.6314 

6.4469 

1  7880 

1  7880 

15.2249 

1 5.2249 

15.2249 

21.8901 

1  7880 

6.4469 

15.2249 

1.7880 

6  4469 


$1.087  52 
$1,087.52 
$2,051.29 
$1,087.52 
$1,087.52 


$2,226  44 

$3  i2-  13 
S2.226  44 
S:  ^S8  09 
$1.087  52 
$1.087  52 

$2,051  29 
$2,051.29 


$1,087.52 


$200.34 


$1,578.95 


$97.56 
$830.69 

$1,194.35 

$830.69 

$1,194.35 

$1,194.35 

$1,194.35 

$351,75 

$351  75 

$351.75 

$1,918  08 

$1,918,08 

$1,918.08 

$1,918.08 

$1,918.08 

$830.69 

$97.56 

$351.75 

$34  45 

$351.75 

$97  56 

$97.56 

$830.69 

$830  69 

$830.69 

$1,194.35 

$97.56 

$351.75 

$830.69 

$97.56 

$351.75 


$485.91 


$1,001.89 
$1,239.22 

$1,001  89 
$659  S? 


.$485.91 
$485.91 


$591.64 


$282.29 
$321.35 
$282.29 
$321.35 
$321.35 
$321 .35 
$113.41 
$113.41 
$113.41 


$282.29 
$113.41 
$113.41 


$282.29 

$282.29 
$282.29 
$321 .35 

$113.41 
$282  29 

$113.41 


$21750 
$217  50 
S41026 
$217.50 
$217.50 


$445.29 
$624  23 

S445  29 
S357  62 
$21750 
$217.50 

$410  26 
$410.26 


$217.50 


$40.07 


$315.79 


$19.51 
$166.14 
$238.87 

$166  14 

S23887 

$23887 

$238  87 

$70.35 

$70  35 

$70.35 

$383  62 

$383  62 

$383.52 

$383.62 

$383.62 

$166,14 

$19.51 

$70  35 

$6  89 

$70  35 

$1951 

$19,51 

$166  14 

$166,14 

$166  14 

$238.87 

$19,51 

$70  35 

$166  14 

$1951 

$70  35 


CPT  codes  and  descriptians  only  are  copyright  America.n  Medical  Assoaation  All  Rights  Reserved  Applicable  F/^RS.'DFARS  Apply 

CoDynght  American  Dental  Association,  An  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year 


2004— Continued 


cpt/hcpcs 


40840 
40842 
40843 
40844 
40845 
40899 
41000 

41005  . 

41006  . 

41007  . 
41008 
41009  . 
41010 

41015  , 

41016  . 

41017  . 

41018  , 
41100  . 
41105 
41108 
41110  . 

41112  ., 

41113  . 

41114  ., 

41115  .. 

41116  ., 
41120  .. 
41130  .. 
41135  , 
41140  . 
41145  , 
41150  . 
41153  . 
41155  , 

41250  . 

41251  . 
412:5  . 
41500  . 
41510  . 
41520 
41599 
41800  . 
41805 

4 1306 
41820 
41821  .. 
41822 
41823  . 
41825 
41826 
41827 
41828  . 
41830 
41850  ,. 
41870  , 
41872  ,. 
41874  , 
41899  . 
42000  . 
42100  . 
42104  . 

42106  ,. 

42107  .. 
42120  . 
4214C  .. 
42145  .. 
42160  ., 
42180  . 
42182  .. 
42200  .. 
42205  . 
42210  ... 
42215  . 
42220 
42225 


Status  indi- 
cator 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

t 
t 
t 

t  . 
t  . 
t  . 
T  . 
T  . 
T  . 
t  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  . 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
t  .. 
t  .. 
t  .. 
t  .. 
T  .. 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
T  ... 
t  ... 
t  ... 
t  ... 
t  ... 


Condition 


Descnption 


Reconstruction  of  mouth  

Reconstruction  of  rnoutti 

Reconstruction  o(  moutti  

Reconstruction  of  moutti  

Reconstruction  of  moutti  

Mouth  surgery  procedure  

Drainage  of  rrxjuth  lesion  

Drainage  of  moutti  lesion  

Drainage  of  moutti  lesion 

Drainage  of  moutti  lesion  

Drainage  of  mouth  lesion  

Drainage  of  moutfi  lesion  

Incision  of  tongue  fold    

Drainage  of  moutti  lesion  

Drainage  of  moutti  lesion  .7. 

Drainage  of  moutti  lesion  

Drainage  of  mouth  lesion 

Biopsy  of  tongue 

Biopsy  of  tongue  

Biopsy  of  floor  of  mouth  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

'  Excision  of  tongue  fold 

Excision  of  mouth  lesion  

Partial  'emoval  of  tongue  

Partial  removal  of  tongue  

Tongue  and  neck  surgery  

RerrKival  of  tongue 

Tongue  'enxival.  neck  surgery 

Tongue   mouth    ia««  surgery 

Tongue   mouth    neck  surgery 
Tongue,  law   &  neck  surgery  ... 

Repair  tongue  laceration  

Repair  tongue  laceration  

Repair  tongue  laceratKjn  

Fixation  of  tongue   

Tongue  to  lip  surgery 

Reconstruction   tongue  fold  

Tongue  ana  mouth  surgery 

Drainage  of  gum  lesion  

Removal  foreign  body,  gum 
Removal  foreign  txxly.jawlxine  , 
Excision,  gum,  each  quadrant  ., 

Excision  of  gum  flap 

j  Excision  of  gum  lesion  

,  Excision  of  gum  lesion 

Excision  of  gum  lesion  

Excision  of  gum  lesion 

Excision  of  gum  lesion  ^ 

Excision  of  gum  lesion  

Removal  of  gum  tissue  

Treatment  of  gum  laslon  

Gum  graft  

Repair  gum 

Repair  tooth  socket  

Dental  surgery  procedure  

Drainage  mouth  roof  lesion 

Biopsy  roof  of  mouth  

Excision  lesion,  moyth  roof  

Excision  lesion,  mouth  roof  

Excision  lesion,  mouth  roof  

Remove  palate/lesion 

Excision  of  uvula     

Repair  palate,  pharynx/uvula  .... 

Treatment  mouth  roof  lesion  

Repair  palate  ' 

Repair  palate  -, 

Reconstruct  cleft  palate  

Reconstruct  cleft  paJate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate  

Reconstruct  clef!  palate  

Reconstruct  cleft  palate  


APC 


0254 

0254 

0254 

0256 

0256 

0252 

0253 

0251 

0254 

0253 

0253 

0251 

0253 

0251 

0252 

0252 

0252 

0252 

0253 

0252 

0253 

0253 

0253 

0254 

0252 

0253 

0254 


0251 

0251 

0252 

0254 

0253 

0252 

0251 

0251 

0254 

0253 

0252 

0252 

0253 

0254 

0253 

0253 

0254 

0253 

0253 

0253 

0254 

0253 

0254 

0253 

0251 

0252 

0253 

0253 

0254 

0256 

0252 

0254 

0253 

0251 

0256 

0256 

0256 

0256 

0256 

0256 

0256 


Relative 
weight 


21  8901 

21  8901 

21  8901 

35  1548 

35  1548 

64469 

15  2249 

1  7880 

218901 

15  2249 

15.2249 

1  7880 

15.2249 

1  ?880 

64469 

6  4469 

6,4469 

6  4469 

15,2249 

6  4469 

15  2249 

1 5  2249 

15  2249 

21  8901 

64469 


21,8901  ! 

1.7880 

1  7880 

6  4469 

21  8901 

15  2249 

6  4469 

1  7880 

1  7880 

21,8901 

15-2249 

6,4469 

6  4469 

15,2249 

21  8901 

15,2249 

15  2249 
21.8901 
15.2249 
15,2249 
15  2249 
21.8901 
15.2249 
21  8901 
15  2249 

1  7880 

6  4469 
1 5  2249 
15,2249 
21  8901 
35,1548 

6,4469 
21  8901 
15  2249 

1  7880 
35  1548 
35,1548 
35  1548 
35  1 548 
35  1548 
35  1548 
35  1 548 


Payment 
rate 


National 
unadjusted 
copayment 


$1,194.36 

$1,194.35 

$1,194.35 

$1,91808 

$1,918.08 

$351.75 

$830  69 

$97  56 

$1,194.35 

$830.69 

$830  69 

$97.56 

$830.69 

$97.56 

$351  75 

$351  75 

$351  75 

$351.75 

$83069 

$351 .75 

$830  69 

$830,69 

$830  69 

$1,194  35 

$351  75 

$830  69 

$1,194,35 


-h- 


Mtnimum 
unadjusted 
copayment 


$97.56 
$97  56 

$351  75 

$1,194.35 

$83069 

$351  75 

$97.56 

$97  56 

$1,194,35 

$830.69 

$351-75 

$351 ,75 

$830  69 

$1,194.35 

$830.69 

$830.69 

$1  19435 

$830  69 

$83069 

$830  69 

$1,194,35 

$83069 

$1,194,35 

$830  69 

$97  56 

$351,75 

$830  69 

$830,69 

$1,194.35 

$1,918.08 

$351  75 

$1,194,35 

$83C69 

$97,56 

$1,91808 

$1,918.08 

$1,918.08 

$1,918,08 

$1  918.08 

$1,918,08 

$1,918  08 


$321  35 
$321  35 
$321  35 


$11341 
$282  29 

$321,35 
$282  29 

$282  29 


$282  29 


$113.41 

$11341 
$11341 
$113,41 
$282  29 
$11341 
$282  29 
$282  29 
$282  29 
$321  35 
$11341 
$282  29 
$321  35 


$113,41 
$321  35 
$282  29 
$113.41 


$321  35 
$282,29 
$113,41 
$113,41 
$282,29 
$321  35 
$282  29 
$282  29 
$321  35 
$282  29 
$282  29 
$282,29 
S321  35 
$282  29 
$321  35 
$282,29 


$113.41 
$282,29 
$282,29 
$321,35 


$11341 
$321  35 
$282.29 


$238  87 

$23887 

$238  87 

$383  62 

$383  62 

$70  35 

$166  14 

$1951 

$23887 

$166  14 

$166  14 

$1951 

$166  14 

$19.51 

$70  35 

$70  35 

$70  35 

$70  35 

$166  14 

$70  35 

$166  14 

$166  14 

$166  14 

$238  87 

$70  35 

$166  14 

$238  87 


$19.51 

$19,51 

$70  35 

$238  87 

5166,14 

$70,35 

$19,51 

$1951 

$23887 

$166,14 

$70.35 

$70  35 

$166  14 

$238,87 

$166  14 

$166,14 

$238,87 

$166,14 

$166  14 

$166,14 

$238.87 

$166  14 

$238  87 

$166  14 

$19,51 

$70,35 

$166  14 

$166  14 

$238  87 

$383  62 

$70  35 

$238  87 

$166  14 

$1951 

$383,62 

$383.62 

$383.62 

$383.62 

$383  62 

$383  62 

$38362 


c^y^^errr rArs^c^^r^src.'^:^^^^^^    *^'^'"^  *"  "'^'^'^  "^~«<^  ^"-^^  ^^^^'^^^^^  ^p'^ 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

42226  

t  

t 

t 

T  

T  

T 

t 

T  

t 

T  

T  

T  

T  

T  

T 

T  

T  

T  

T  ^ 

42227  

42235  

42260  

42280  

42281  

42299  

42300  

42305  

42310  

42320  

42325  

42326  

42330  

42335  

42340 

42400  

42405  

42408  

42409  

T  

T  

T  ...::: 

T  

T  

C  

T  

T  

T  

T  

.1  

T  

T  

T  

N  

T  

1 ::::::::::;:::: 

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

X  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T 

T  

C  

T  

T  

T  

T  

42410  

42415  

42420  

42425  

42426  

42440  

42450  

42500  

42505  

42507  

42508  

42509  

42510  

42550  

42600  

42650  

42660 

42665    

42699  

42700  

42720  

42725  

42800  

42802   

42804   

42806   

42808 

42809   

42810  

42815  

42820  

42821  

42825  

42826  

42830  

42831  

42835  

42836  

42842   

42844   

42845 

42860    

42870   

42890   

42892   

42894   

C  

^ ::::::::::: 

42900 

42950   

42953    

c 

T  

T  

42955    

42960  

42961  

C  

T  

T  

42962  

42970  

42971  

C  

Descnption 


Lengthening  of  palate  

Lengthening  of  palate  

Repair  palate  

Repa"  nose  to  iip  fistula  

Preparatior,  palate  mold  

Insertion,  palate  prosthesis  

Pala!e.uvula  surgery   

Drainage  of  salivary  gland   

Drainage  of  salivary  gland  

Drainage  of  sahvary  gland  

Drainage  of  sahvary  gland   

Create  saliva'V  cyst  dram   

Create  salivary  cyst  dram   

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Removal  of  salivary  stone 

Biopsy  of  salivary  gland  , 

Biopsy  of  salivary  gland  

Excision  of  salivary  cyst , 

Drainage  of  salivary  cyst 

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  .... 
Excise  parotid  gland/lesion  ..... 
Excise  parotid  gland/lesion  ..... 
Excise  parotid  gland/lesion  .... 

Excise  submaxillary  gland 

Excise  suDlingual  gland  

Repair  salivary  duct  , 

Repair  salivary  duct  , 

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  .- 

Parotid  duct  diversion  

Injection  for  salivary  x-ray  

Closure  of  salivary  fistula 

Dilation  of  salivary  duct  

Dilation  of  salivary  duct  

Ligation  of  salivary  duct  

Salivary  surgery  procedure  .... 

Drainage  of  tonsil  abscess 

Drainage  of  throat  abscess  .... 
Drainage  of  throat  abscess  .... 

Biopsy  of  throat  

Biopsy  of  throat 

Biopsy  of  upper  nose/throat  ... 
Biopsy  of  upper  nose/throat  ... 

Excise  pharynx  lesion  

Remove  pharynx  foreign  body 

Excision  of  neck  cyst  

Excision  of  neck  cyst  

Remove  tonsils  and  adenoids 
Remove  tonsils  and  adenoids 

Removal  of  tonsils 

Removal  of  tonsils 

Removal  of  adenoids  „.. 

Removal  of  adenoids  

Removal  of  adenoids  

Removal  of  adenoids 

Extensive  surgery  of  throat  .... 
Extensive  surgery  of  throat  .... 
Extensive  surgery  of  throat  .... 

Excision  of  tonsil  tags  

Excision  of  lingual  tonsil 

Partial  removal  of  pharynx  

Revision  of  pharyngeal  walls  . 
Revision  of  pharyngeal  walls  . 

Repair  throat  wound  

Reconstruction  of  throat 

Repair  throat  esophagus 

Surgical  opening  of  throat  

Control  ttiroat  bleeding 

Control  throat  t>leeding 

Control  throat  bleeding 

Control  nose/throat  bleeding  .. 
Control  noseAhroal  bleeding  .. 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment    ,   copayment 


0256 
0256 
0253 
0254 
0251 
0253 
0251 
0253 
0253 
0251 
0251 
0251 
0252 
0253 
0253 
0253 
0005 
0253 
0253 
0253 
0256 
0256 
0256 
0256 


0256 

0254 
0254 
0256 
0256 
0256 
0256 
0256 


0253 
0252 
0251 
0254 
0253 
0251 
0253 
0256 
0253 
0253 
0253 
0254 
0253 
0340 
0254 
0256 
0258 
0258 
0258 
0258 
0258 
0258 
0258 
0258 
0254 
0256 


0258 
0258 
0256 
0256 


0252 
0254 


0254 
0250 


0256 

0250 


35.1548 

35.1548 

1 5.2249 

21.8901 

1.7880 

15.2249 

1  7880 

15.2249 

15  2249 

1.7880 

1.7880 

1.7880 

6  4469 

1 5.2249 

15.2249 

1 5.2249 

3.2698 

1 5.2249 

15.2249 

15.2249 

35  1548 

35  1548 

35.1548 

35.1548 

35.1548 

21.8901 
21  8901 
35.1548 
35  1548 
35  1548 
35  1548 
35.1548 

15.2249 

6.4469 

1.7880 

21 .8901 

15.2249 

1  7880 

15  2249 

35  1546 


$1.918  08 

$1.918  08 

$830  69 

$1,194.35 

$97.56 

$830  69 

$97  56 

$830  69 

$830  69 

$97.56 

$97.56 

$97.56 

$351  75 

$830  69 

$830  69 

$830.69 

$178.40 

$830.69 

$830.69 

$830.69 

$1,918.08 

$1,918.08 

$1,918.08 

$1,918.08 

$1,918.08 
$1,194.35 
$1,194.35 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 

$830  69 

$351  75 

$97  56 

$1,194  35 

$830  69 

$97.56 

$830  69 

Si  918.08 


$282.29 
$321  35 

$282  29 

$28229 
$282.29 


$113.41 
$282.29 
$282.29 
$282.29 
$71  59 
$282  29 
$282.29 
$282.29 


15  2249 

$830  69 

$282.29 

15.2249 

$830  69 

$282.29 

15.2249 

$830.69 

$282.29 

21  8901 

$1,194.35 

$321  35 

1 5.2249 

$830.69 

$282.29 

06314 

$34  45 

21.8901 

$1,194.35 

$321.35 

351548 

$1,918.08 

20  6265 

$1,125.40 

$437.25 

20  6265 

$1,125.40 

$437.25 

20  6265 

$1.125  40 

$437.25 

20.6265 

$1.125  40 

$437.25 

20.6265 

$1.125  40 

$437.25 

20.6265 

$1,125.40 

$437.25 

20  6265 

$1,125.40 

$437.25 

20  6265 

$1,125  40 

$437.25 

21  8901 

$1,194.35 

$321.35 

35  1548 

$1.918  08 
$1,125.40 

20.6265 

$437.25 

20.6265 

$1.125  40 

$437.25 

35.1548 
35.1548 

$1.91808 
$1,918.08 

64469 

$351.75 

$113.41 

21  8901 

$1,194.35 
$1,194.35 

$321.35 

21.8901 

$321.35 

1.4697 
351548 

$80.19 
$1,918.08 

$28.07 

1 .4697 

$80  19 

$28.07 

$321-35 
$321 .35 


$282.29 

$113.41 

$321.35 
$282.29 

$282.29 


$383  62 
$383  62 
$166  14 
$238  87 

$1951 

$166  14 

$1951 

$166.14 

$166  14 

$1951 

$1951 

$1951 

$70  35 

$166,14 

$166  14 

$166  14 

$35  68 

$166  14 

$166  14 

$166  14 

$383.62 

$383  62 

$383  62 

$383.62 

$383.62 
$238.87 
$238.87 
$383  62 
$383  62 
$383  62 
S383  62 
$383  62 

$166.14 
$70.35 

$1951 
$238.87 
$166  14 

$19.51 
$166  14 
$383  62 
$166-14 
$166-14 
$16614 
$238.87 
$166  14 
$6  89 
S238.87 
$383  62 
$22508 
S225  08 
$225  08 
$22508 
$225  08 
S225  08 
S225  08 
$225  08 
$238  87 
S383  62 

$225  08 
$225  08 
$383  62 
$383  62 

$70  35 

S:3&  87 

S23S  87 
$16.04 

$383  62 

$16-04 


CPT  codes  and  descuptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copynght  American  Dental  Association  All  rights  reserved 
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Addendum  b.— Payment  Status  by  hcpcs  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


42972 

42999 

43020 

43030 

43045 

43100 

43101 

43107 

43108  . 

43112 

43113 

43116  . 

43117  . 

43118  . 
43121  . 
43122 

43123  , 

43124  , 
43130  . 
43135  . 
43200 
43201  . 
43202 
43204 
43205 

43215  . 

43216  . 

43217  ., 
43219 
43220  . 
43226 

43227  . 

43228  . 
43231  .. 
43232 

43234  . 

43235  . 

43236  . 

43237  .. 

43238  . 

43239  . 

43240  .. 

43241  . 

43242  . 

43243  . 

43244  . 

43245  . 

43246  . 

43247  .. 

43248  . 

43249  .. 

43250  .. 

43251  . 
43255  . 
43256 

43258  . 

43259  .. 

43260  ... 

43261  ... 

43262  . 

43263  .. 

43264  .. 

43265  .. 

43267  .. 

43268  . 

43269  . 

43271  .. 

43272  .. 
43280  . 
43289 
43300 
43305 
43310  . 

43312  .. 

43313  .. 


Status  indi- 
cator 


Condition 


T 
T 
T 
T 
C 
C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

c  . 

c  . 

T  . 

t 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T' 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  ., 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  ... 

C  ... 

C  ... 

C  ... 

C  ... 

C  ... 


Nl 

Nl. 


Dtscnptjon 


Control  nose/ttiroat  t>leeding 

Throat  surgery  procedure  

Incision  of  esophagus  

Throat  muscle  surgery  

Inasion  of  esoptiagus  

'  Exasion  o'  esophagus  lesion  ...„ 

E)(c:sior  of  esophagus  lesion  

Removal  of  esophagus  

Removal  of  esopnagus  

Rerrxjval  of  esophagus  

Removal  of  escphagus  

Partial  removal  of  esophagus  

Partial  removal  of  esophagus  

Partial  removal  of  esophagus  

Partial  removal  of  esophagus  

Partial  removal  of  esophagus  

Partial  removal  of  esophagus  

Rerriovai  of  esophagus 
Removal  of  esophagus  pouch  ..... 
Removal  of  esophagus  pouch  ..... 

Esophagus  endoscopy  

Esoph  scope  w  submucous  inj  .... 
Esophagus  enocscopy,  biopsy  .... 

Esoph  scope  w  sclerosis  inj  

Esophagus  endoscopy/ligation  _.. 
Esophagus  endoscopy 

Esophagus  eodoscopy.lesion  

Esophagus  endoscopy    

Esophagus  endoscopy    

Esoph  endoscopy  dilation  

Esoph  endoscopy   dilation  

Esoph  endoscopy  repair  

Esoph  endoscopy  ablation  

Esoph  endoscopy  wus  exam  

Esoph  endoscopy  w  us  fn  bx  

Upper  Gi  endoscopy   exam  

Uppr  gi  endoscopy,  diagnosis 

Uppr  gi  scope  wsjbmuc  inj 

Endoscopic  us  exam,  esoph    

Uppr  gi  endoscopy  w;us  fn  bx  

Upper  Gi  enooscopy   biopsy   

Esoph  endoscope  w  drain  cyst  .... 
Upper  Gi  endoscopy  with  tube  .... 

Uppr  gi  endoscopy  wus  fn  bx   

Upper  gi  enooscopy  &  inject  

Upper  gi  endoscopy/ligation  , 

Uppr  gi  scope  dilate  stnctr  , 

Place  gastrostomy  tutje   , 

Operative  jppe'  GI  endoscopy  

Uppr  gi  endoscopy/guide  wire  

Esoph  endoscopy   dilation  

Upper  Gi  endoscooy  tumor 

Operative  upper  GI  endoscopy 

Operative  upper  gi  endoscopy 

Uppr  gi  endoscopy  w  stent    

Operative  upper  GI  endoscopy  

Endoscopic  ultrasound  exam    

Endo  cholangiopancreatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  cholangiopanceatograph  .... 
Endo  chclangioparc-eatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  choiangiopancreatograph  .... 
Endo  cholangioparceatograph  .... 
Endo  choiangiopancreatograph  .... 

Laparoscopy   'undoplasty  

Laparoscope  proc  esoph  

Repair  of  esophagus  

Repair  esophagus  and  fistula  

Repair  of  esophagus       

Repair  esophagus  ana  fistula  

Esophagopiasty  congenital  


APC 


0253 
0252 
0252 
0253 


0254 


0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0384 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0384 

0141 

0141 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0384 

0384 

0151 

0151 

0132 

0130 


Relative 
weight 


15.2249 
6.4469 
64469 

15.2249 


21.8901 


78206 
7.8206 
78206 
7.8206 
7.8206 
78206 
7  8206 
78206 
20  6602 
78206 
78206 
78206 
7.8206 
7  8206 
7  8206 
7  8206 
78206 
7  8206 
78206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
7  8206 
78206 
7  8206 
7  8206 
7  8206 
7  8206 
20  6602 
^8206 
7  8206 
1 7  9462 
17  9462 
17  9462 
17  9462 
1 7  9462 
17,9462 
17  9462 
20  6602 
20  6602 
17  9462  I 
17  9462 
57  2045 
32.7724  : 


Payment 
rate 


National 
unadjusted 
copayment 


$830.69 
$351  75 
$351.75 
$830.69 


$1,194.35 

$426.70 
$426.70 
$426,70 
$426.70 
$426.70 
$426.70 
$426  70 
$426.70 
$1,127.24 
$42670 
$426.70 
$426.70 
$426.70 
$42670 
$426.70 
$426  70 
$426.70 
$42670 
$426.70 
$426  70 
$426  70 
$426.70 
$426.70 
$426.70 
$426.70 
$42670 
$426.70 
$42670 
$426  70 
$426  70 
$426.70 
$426.70 
$426  70 
$426  70 
$1,127.24 
$426  70 
$426,70 
$979  16 
$97S  16 
$979  16 
$979.16 
$979  16 
$979  16 
$979  16 
$1,127.24 
$1,127.24 
$979.16 
$979  16 
$3,121,13 
$1.788  09 


$282  29 

$11341 
$11341 
$282.29 


$321  35 


$143  38 
$14338 
$143  38 
$143  38 
$143  38 
$143  38 
$143  38 
$143  38 
$244  83 
$143.38 
$143.38 
$143  38 
$143  38 
$143  38 
$143.38 
$143  38 
$143  38 
$143  38 
$143  38 
$143.38 
$143  38 
$143  38 
S143  38 
$143  38 
$143  38 
$143  38 
$143.38 
$143.38 
$143  38 
$143  38 
$143  38 
$143,38 
$143,38 
$143  38 
$244  83 
$143  38 
$143  38 
$245.46 
$245  46 
$245  46 
$245  46 
$245  46 
$245  46 
$245  46 
$244  83 
$244  83 
$245  46 
$245  46 
$1 .239  22 
$659  53 


Minimum 
unadjusted 
copayment 


$166  14 
$70  35 
$70  35 

$166.14 


$238.87 

$85.34 
$85  34 

$85  34 
$85  34 
$85  34 
$85  34 
$85.34 
$85  34 
$225  45 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85,34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$85  34 
$225  45 
$85  34 
$85  34 
$195  83 
$195  83 
$195  83 
$195  83 
$195  83 
$195  83 
$195,83 
$225  45 
$225  45 
$195  83 
$195  83 
$62423 
$357.62 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi-          ^     ^ , 
cator               Condition 

Descnptior 

A  PC 

Relative 
weight 

Payment 
rate 

Natiooal 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

43314  

C  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

t  

t 

t   

T    

c 

c 

T   

c 

c 

c     

Tracheo-esophagoplasty  cong  

Fuse  esopnagus  &  slomach  

Revise  esophaous  &  stomach  

43320  

43324 

43325  

Revise  esophagus  &  slomach  

Revise  esophagus  &  slomach  

43326  

43330  

Repair  o'  esophagus  

43331  

Repair  of  esophagus  

43340 

Fuse  esophagus  &  intestine   

Fuse  esophagus  &  intestine   

43341  

43350  

Su'qical  opening  esophagus 

43351  

Su^gica'  opening   esophagus- 

Surgical  opening   esophagus 

Gastrointestinal  repair    

43352  

43360  

43361  

Gast'oirtestinai  'epair  

43400  

Ligate  esophagus  veins  

43401  

Esophagus  surgenv  'or  veins  

" 

43405  

boatestapte  esophagus  ;; 

43410  

Repar  esophagus  wound  

Repair  esophagus  wouna   

43415  

43420  

Repair  esophagus  opening  



43425  

Repair  esophagus  opening  

Dilate  esophagus  

43450  

0140 

0140 
0140 

0140 

6.4525 
6.4525 

6  4525 

6  4525 

$352.05 
$352.05 

$a'>2  05 

$352  05 

$107.24 
$107.24 

$107.24 

$107.24 

$70.41 
$70.41 
$7041 
$70.41 

43453  

43456      

43458 

Dilate  esophagus          

43460  

Pressure  treatrnert  esophagus    

43496  

Free  'ejunum  ^lap,  rmcrovasc        

43499  

Esophagus  surgery  procedure  .'. 

0141 

7.8206 

$426.70 

$143.38 

$8.<>.34 

43500  

Surgical  opening  of  stomach   

43501   

Surgical  repair  of  stomach  

Surgical  'epair  of  stomach  

43502 

43510 

c  

Surgical  opening  of  stomach   

Incision  of  pylonc  muscle     

43520 

c    

T      

43600 

Biopsy  of  ston^ach 

0141- 

7.8206 

$426.70 

$143.38 

$85.34 

43605 

c      

Biopsy  of  stomach      , 

43610  

c    

Excision  of  stomach  lesion  

43611  

c 

c 

c 

c 

c 

c 

c      

Excision  of  stomach  lesion  

43620  

Removal  of  stomach   

43621  

Removal  of  stomach  

43622  

Removal  of  stomach  



43631  

Removal  of  stomach  patial  

Removal  of  stom,ach.  partial  

43632  

43633 



Removal  of  stomach  partial  

43634 

Removal  of  stomach   partial  ,: 

Remcva'  of  stomiach   partial  

Remova'  of  stomach  paiial  

43635 

c    

43638 

c    



43639 

c 

Removal  3f  stomach   palial  

Vagofomv  &  pvtonjs  'epair  

43640       

c  

43641  

c 

t  

t   

T  

T  

T  

T  

Vagotomy  &  pylorus  repair   

$1,239.22 

$1,001.89 

$659.53 

$143.38 

$43.80 

$43.80 

$43.80 

43651  

Laparoscopv   vagus  nen»re    

0132 
0132 
0131 
0130 
0141 
0121 
0121 
0121 

57.2045 
57.2045 
40.8064 

32.7724 
7.8206 
2.1189 
2.1189 
2.1189 

$3,121.13 
$3,121.13 
$2,226.44 

$1,788.09 
$426  70 
$115.61 
$115.61 
$115.61 

$624  23 

43652  

$62423 
$445  29 

43653     

Lapa^oscopv  gastrostomy      . .     . .    * 

43659 

Laparoscope  proc.  stom  

Place  gast'ostomy  tube   

Nasal  or'Dcastnc  w  stent          

$357  62 
$85  34 
$23  12 

43750         

43^52        

43760         

T   

Change  gast'ostomy  tube  

Repositjor  gastrostomy  tube   

Reconst'jctior  o'  pyiorus   

Fusion  of  stomach  and  bowel  

$2312 
$23.12 

43761         

T  

43800 

C  

43810 

C  

43820 

C  

Fusion  of  stomach  and  bowel  

43825 

C  

T   

Fusion  of  stomach  and  bowel    

43830      

Place  gastrostomy  tube  

Place  gastrostomy  tube         

0141 
0141 

7.8206 
7.8206 

$426.70 
$426.70 

$143.38 
$143.38 

$85  34 
$8"^  34 

43831    

T       

43832 

c    

Place  gast'ostomy  tube      „ 

Repair  0*  stornach  lesion  

43840 

c    

c  : 

43842 

Gastropiastv  '?'  obesity  

Gastropiashv  'o'  ocestty  

43843 

c     

43846 

c     

Gastnc  bvpass  for  obesity  „ 

Gastric  Dvpass  to'  obesity  

Revisior  gastroplasty  

43847 

c    

43848 

c    

43850 

c    

Revise  stomiach-bowel  fusion  

43855 

c    

Revise  stomach-tx>we!  fusion  

Revise  stomacn-txiAe'  fusion  :.... 

Revise  stomach-txjvvei  fusion  

Repair  stomach  opening  

43860      . 

c     

43865 

c    

- 

43870  

T  

0141 

7.8206 

$426.70 

$143.38 

$85  34 

CPT  codes  and  descriptions  on(y  are  cooyright  American  Medtca:  Association  AH  Rights  Reserved.  Applcabte  FAHS/DFARS  Apply. 

Copynght  American  Dental  Assoaation   AH  nghts  resented 
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ADDENDUM  B.-PAYMENT  StatuS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

43880  

43999  

44005  

44010  

C  

T  

C  

C  

C  

C  

C 

C 

44015 

44020  

44021   

44025  

44050  

C  

44055  

c 

44100  

T  

44110  

C  

44111   

C  

44120 

C  

44121  

C  

44125  

44126  

44127 

44123  

44130  

c  ..„ 

c 

c 

c 

c 

44132  

c 

44133  

44135  

44136  ..: 

44139  

44140  

44141 
44143 

c 

c 

c 

c -.. 

c 

c 

C  ; 

44144     .... 

C  

44145  

44146    

C  _.... 

C  

44147  

C  

44150    

C  

44' 5-     

C  

44' 52 

44153 

c 

c 

c 

44155  

44156  

44160  

44200  

c r 

c 

T  

44201     

44202    

c 

c 

c 

c 

T  

T  ...  . 

44203  

44204  

44205    

44206  

4420~  

44208    

T  

C  

44210    

44211   

C  

44212  

c 

442.38  

T  

44239  

T  

44300  

C  

44310  

C  

44312  

T  

44314      . 

C 

44316  

C  

44320  

C  

44322  ^.... 

C  

44340  

T  

44345    

C  

44346    

C 

44360  

T  

44361   

T  

T  „ 

44363    

44364    

44365    

T  

T  

44366  

14369  

44370  

T  

T 

T  ...._ 

44372  

44373  

44376  

44377  

T  

T  

T 

T  

Condition 


Descnption 


Repair  stomach-bowel  fistula  , 

Stomacti  surgery  procedure  ... 

Freeing  of  bowel  adhesion 

Incision  of  small  bowel  

Insert  needle  cath  bowel 

Explore  small  intestine  

Decompress  sma(  bowel  

Incision  of  large  ti(>we\  

Reduce  bowel  obstruction 

Correct  malrotatiofi  of  bowel  .. 

Biopsy  of  bowel   

Excise  intestine  lesion(s)  

Excision  of  txjwel  lesion(s)  .... 

Removal  of  small  intestine 

Removal  of  small  intestine  

Removal  of  small  intestine  

Enterectomy  w/o  taper,  cong  . 

Enterectomy  w/taper,  cong  

Enterectomy  cong,  add-on  

Bowel  to  bowel  fusion  , 

Enterectomy,  cadaver  donor  ... 

Enterectomy,  live  Oonor  

Intestine  transpint,  cadaver 

Intestine  transplarii.  live  

Mobilization  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  of  colon  "   

Renrraval  of  coloa-lteostomy  .... 

Removal  of  colon/ileostomy  .... 

Removal  of  cdon/ileostomy  .  .. 

Removal  of  colonAiteostomy  .... 
Removal  of  colon/ileostomy  .... 

Removal  of  colon  

Laparoscopy.  enierolysis  

Laparoscopy,  lejunostomy  

Lap  resect  s/intestifie  singi  

Lap  resect  s/intestine.  addl  

Laparo  partial  colectomy  

Lap  colectomy  part  w/ileum  

Lap  part  colectomy  w/stoma  .... 
L  colectomy/coloproctostomy  ... 
L  colectomy/coloproctostomy  ... 
Laparo  total  proctocolectomy  ... 
Laparo  total  proctocolectomy  ... 
Laparo  total  proctocolectomy  ... 
Laparoscope  proc.  intestine  ..... 

Laparoscope  proc.  rectum  

Open  bowel  to  skia  

Ileostomy/jeiunostofny 

Revision  of  ileostomy  

Revision  of  ileostorriy  

Devise  twwel  poucti  

Colostomy  

Colostomy  with  tNopsies  

Revision  of  colostomy  

Revision  of  colostomy  

Revision  of  colostomy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/biopsy 
Small  txjwel  endoscopy 

Small  trawel  endoscopy  

Small  tx)wel  endoscopy  

Snnall  tiowel  endoscopy  

Small  twwel  endoscopy  , 

Small  bowel  endoscopy/stent  ... 

Small  bowel  endoscopy  

Small  bowel  endoscopy  : 

Small  tx)wel  endoscopy 
Small  bowel  endoscopy/biopsy 


ARC 


Relative 

weight 


0141 


0141 


7.8206 


7.8206 


0131 
0131 


0132 
0132 
0132 


0130 
0130 


0027 


40.8064 
40.8064 


57.2045 
57.2045 
57.2045 


32.7724 
32.7724 


15.8990 


0027 


0142 
0142 

0142 
0142 

0142 
0142 
0142 
0384 
0142 
0142 
0142 
0142 


15.8990 


8.7959 
87959 
8  7959 
87959 
8.7959 
8.7959 
8  7959 
20  6602 
87959 
8-7959 
8.7959 
8.7959 


tziT^z^"c:':^^iz:::r^,'^^^^^  *^^'"t  ~'  "^'^  '"^^  ^"-'^«  ^-"s/^^ars  app,. 


Payment 
rate 


National 

unadjusted 
copayment 


$426.70 


$426.70 


$2,226.44 

$2,226  44 


$3,121  13 
$3,121,13 
$3,121.13 


Si  788-09 
$1,788.09 


$867.47 


$867.47 


$47991 
$47991 
$479  91 
S479  91 
$47991 
$479,91 
$47991 
$1,127  24 
$479  91 
$479.91 
$47991 
$479.91 


$143.38 


$143,38 


$1,001  89 

$1  001  89 


$1,239.22 
$1,239-22 
$1.239  22 


S659  53 
$659  53 


$329.72 


$329.72 


$152.78 

$15278 

$152  78 
S152  78 
$152  78 
S15278 
$152  78 
$244  83 
$15278 
$152  78 
$152  78 
$152  78 


Minimum 

unadjusted 
copayment 


$85  34 


$85  34 


$44529 
$445  29 


$624.23 

$624-23 
$624  23 


$357.62 

$357-62 


$173,49 


$173,49 


$95  98 

$9598 
S95  98 
$95  98 
$95  98 
$95  98 
$95  98 
$22545 
$95  98 
$95.98 
$95  98 
$95  98 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cato' 

Condition 

44378  

T  

T  

T  

T  

T  

T  

T  

t 

T  

T  

T  

T  

T  

T  

T 

44379 

44380 

44382  

44383  

44385  1 

44386  \ 

44388 

44389   

44390  

44391  

44392  

44393  

44394  

44397  

44500  

44602  

C  

C  

C  

c       

44603  

44604  

44605 

44615 

c  

44620 

c  

44625 

c  

44626 

c    

c 

c 

c 

c    

44640 

44650    

44660 

44661 

44680 

c   

44700  

c     

44701  

N  

T  

c 

c   

44799 

44800 

44820 

44850 

c   

44899 

c       

44900  

c 

c : 

c    

c     

44901  

44950  

44955 

44960  

c 

T  

T  

T  

T  

t 

t 

t 

C  

C  

c  

c 

c   

44970  

44979 

45000 

45005  

45020   

45100  

45108   

45110  

45111  

45112  .  , 

45113   -  - 

451 14 

45116 

c  

c  

c  

c   

45119 

45120 

45121 

45123 

c   

45126 

c  

45130 

c  

45135 

c   

45136 

c 

45150 

T  

T  

45160 

45170    

T  

45190   

T  

T  

T  

45300    

45303   

45305  

T  

T  

45307  

45308   

t 

t 

T  

45309   

45315  

45317  

t 

45320  

t 

Descnption 


APC 

Relative 
weight 

Paymen' 
rate 

ptauonai 

unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0142 

8.7959 

$479.91  1 

$152.78 

$95  98 

0384 

20.6602 

$1,127^4 

$244.83 

$22545 

0142 

8  7959 

$479.91 

$152.78 

$95  98 

0142 

8  7959 

$479.91 

$152.78 

$95  98 

0384 

206602 

$1,127.24 

$244  83 

$225  45 

0143 

82957 

$45262 

$186  06 

$9052 

0143 

8.2957 

$452  62 

$186.06 

$90  52 

0143 

8  2957 

$452  62 

$186.06 

$90  52 

0143 

82957 

$452  62 

$186,06 

$90  52 

0143 

8,2957 

$452  62 

$186.06 

$90,52 

0143 

8,2957 

$452,62 

$186.06 

$90  52 

0143 

8  2957 

$452  62 

$186.06 

$90  52 

0143 

8,2957 

$452  62 

$186.06 

$90  52 

0143 

8.2957 

$452.62 

$186  06 

$90  52 

0384 

20  6602 

$1,127.24 

$244.83 

$225,45 

0121 

2.1189 

$115.61 

$43.80 

$23  12 



0142 

.1... 

8^7959 

$479.91 

$152!78 

$95!98 

0130 

32.7724 

$1,788.09 

$659'53 

$357'62 

0130 

32.7724 

$1,788.09 

$659.53 

$357  62 

0148 

3.8320 

$209.08 

$63.38 

$41  82 

0148 

3.8320 

$209.08 

$63.38 

$41.82 

0148 

3.8320 

$209  08 

$63.38 

$41,82 

0149 

171425 

$935,31 

$293.06 

$187  06 

0150 

22.1919 

$1,210,81 







$437.12 

$242  16 

0149 

17!l425 

$93531 

$293.06 

$187'i)6 

0150 

22.1919 

$1,210  81 

$437.12 

$242.16 

0150 

22.1919 

$1,210.81 

$437.12 

$242  16 

0150 

221919 

$1,210.81 

$437.12 

$242  16 

0146 

3  9826 

$217,29 

$64  40 

$43  46 

0146 

3  9826 

$217.29 

$6440 

$43  46 

0146 

3.9826 

$217.29 

$64  40 

$43  46 

0146 

3  9826 

$217.29 

$64  4C 

$42  46 

0147 

7  6806 
7  6806 
7  6806 

$419.07 
$419.07 

$419  07 

$83  61 

0147 

$83  81 

0147 

$8381 

0147 

76808 
~5806 

$41907 
$419.07 

$83  81 

0147 

$83  81 

Small  tKJwel  endoscopy  

S  ix)wei  enooscooe  w.'stent  .... 

Small  bowel  enooscopy  

Small  bowel  endoscopy  

Ileoscopv  w  stent  

EnaoscoDy  o'  bowel  pouch  

Endoscopy,  twwei  pouch/'biop 

Colonoscopy     

Colonoscopy  with  biopsy  

Colonoscopy  fc  'oreign  body  . 

Colonoscopy  'o'  bleeding    

Colonoscopy  &  polypectomy  ... 
Colonoscopy   iesior  -emoval  .. 

Colonoscopy  wsnare  

Colonoscopy  w  stent     

Intro,  gastroir  lestinat  tube  

Suture  small  mtestme  

Suture   small  intestine  

Suture,  large  intestine  

Repair  ot  t>owel  lesion  

Intestinal  stnctu'opiasty 

Repair  bowe'  opening  

Repair  bowei  opening  

Repair  bowei  opening  

Repair  oowel-skin  'istula  

Repair  bowei  'istjia     

Repair  txjwei-biadder  fistula  ... 
Repair  tx)wei-biaoaer  fistula  ... 

Surgical  revision,  intestine  

Suspena  bowel  w  prosthesis  .. 
Intraop  colon  lavage  add-on  ... 
Unlisted  procedure  intestine   ... 

Excision  of  txjwel  pwuch  

Excision  o'  mesente-v  lesion  .. 

Repar  o'  mesente'>'  

Bowe  surge'y  procedure  

Dram  app  abscess  open  

Drain  app  abscess,  percut  

Appendeciomy   

Appendectomy  add-on  

Appendectomy  

Lapa'oscopy,  appendectomy  .. 

Lapa'oscope  proc  app  

Drainage  o'  pelvic  abscess  

Drainage  o'  -ectai  abscess  

Drainage  o'  -ectai  abscess  

Biopsy  0*  'ectum  

Removal  of  anorectal  lesion  ... 

Removal  of  rectum    

Partial  removal  of  rectum  

Removal  of  rectum  

Partial  proctectomy  

Partial  removal  of  rectum  

Partia!  removal  of  rectum  

Remove  rectum  w/reservoir  .... 

Removal  of  rectum     

Removal  o'  'ectum  and  colon  . 

Partial  proctectomy  

Pelvic  exenteration  

Excision  of  rectal  prolapse  

Excision  o*  rectal  prolsipse  

Excise  Ileoanal  'esen/ior    

Exasion  of  'ectai  stncture  

Excision  of  rectal  lesion  

Excision  of  recta'  lesion  

Destruction   rectal  tjrnor  

Proctosigmoidoscopv  dx   

Proctosigmoidoscopy  dilate  .... 

Proctosigmoidoscopy  wtx  

Proctosigmoidoscopy  fb    

ProctosigmotOoscopy  removal 
Proctosigmoidoscopy  -errxjval 
Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  bleed 
Proctosigmoidoscopy  ablate  ... 
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ADDENDUM  B.-PaYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


Status  indi- 
cator 


45321  ..„.. 
45327  

45330  

45331  

45332  

45333  

45334  

45335  

45337  ,..,.. 

45338  

45339  

45340  

45341  

45342  

45345  

45355  

45378  , 

45379  

45380  

45381  

45382  

45383  

45384  

45385  

45386  

45387  

45500  

45505  

45520  

45540  

4554'  

45550  

4556C  

45562  

45563 
4580C 
45805  C 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T  - 
T 
T 
T 
T 
T  , 
T  . 
T  . 
T  , 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  , 
C  . 
C  . 
C  . 
T  . 
C  . 
c  . 
c  . 


4582C 
45825 
45900 
45905 
459^0 
45915 
45999 
46020 
46030 
46040 
46045 
46050 
46060 
46070 
4608C 
46083 
46200  . 

46210  . 

46211  . 

46220  . 

46221  . 
46230 
46250  . 
46255 
46257 
46258 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46288 
46320 
46500 
46600 
46604 


c 
c 

T 
T 
•T 
T 
J 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
X  . 
T  . 


Condition 


Proctosigmoidoscopy  volvul  

Proclosigmoidoscopv  w/stent  ... 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  and  Diopsy    

Sigmoidoscopy  wit  '■enxival 
Sigm.oidoscopy  .4  polypectomy 

.  Sigmoidoscopy  'cr  bleeding  

Sigmoiaoscopy  vv'SLbmuc  in|  ... 
Sigmoidoscopy  &  decompress  . 
Sigmoiaoscopy  v»/tumr  remove 
Sigmoidoscopy  w/ablate  tumr  .. 

Sig  w/balioon  dilation  

Sigrioiooscopy  w/uftrasound  ... 
Sigmoidoscooy  w'us  guide  bx  ., 

Sigmoidoscopy  w'stent  

Surgical  colonoscopy     

Diagnostic  colonoscopy  

Colonoscopy  w,1b  removal  

Colonoscopy  and  biopsy 

Colonoscopy,  submucous  inj  .... 
Colonoscopy  contrpl  bleeding  ... 

Lesion  removal  colonoscopy  

[  Lesion  remove  colonoscopy  

Lesion  removal  colonoscopy 

Colonoscopy  dilate  stricture 

Colonoscopy  w/stant  

Repair  of  rectum  ., 

Repair  of  rectum 

Treatment  of  rectal  prolapse  ..... 

Correct  rectal  prolapse 

Correct  rectal  prolapse  

Repair  rectum/'emove  sigmoid  . 

Repair  of  rectocele 

Exploration/repair  of  rectum 

Exploration/repair  of  rectum  

Repair  rect/bladder  fistula  

Repair  fistula  w/colostomy  .', 

Repair  rectourethral  fistula , 

Repair  fistula  w/colostomy  

Reduction  of  rectal  prolapse  

Dilation  of  anal  sphincter  , 

Dilation  of  rectal  narrowing  .....-.., 

Remove  rectal  obstruction  

Rectum  surgery  procedure  

Placement  of  seton  

Removal  of  rectal  marker 

Incision  of  rectal  abscess 

Incision  of  rectal  abscess 

Incision  of  anal  abscess  

Incision  of  rectal  abscess 

Incision  of  anal  sepwum  

Incision  of  anal  spNncter  

Incise  external  hemorrhoid 

Removal  of  anal  fissure  

Removal  of  anal  crypt  

Removal  of  anal  crypts  

Removal  of  anal  tag  

Ligation  of  hemorrtK)id(s)  

Removal  of  anal  tags  

Hemorrhoidectomy  

Hemorrhoidectomy  

Remove  hemorrhoids  &  fissure  . 

Remove  hemorrhoids  &  fistula  ... 

Hemorrhoidectomy 

Remove  hemorrhoids  &  fissure 

Remove  hemorrhoids  &  fistula  .... 

Removal  of  anal  fistula   

Removal  of  anal  fistula  

Removal  of  anal  'istula  

Removal  of  anal  fistula  

Repair  anal  fistula  

Removal  of  hemorrtioid  clot 

Iniection  into  hemontioid(s)  

Diagnostic  anoscopy  

Anoscopy  and  dilation  


0150 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


0147 

76808 

0384 

20.6602 

0146 

3.9826 

0146 

3  9826 

0146 

39826 

0147 

7  6808 

0147 

7  6808 

0147 

76808 

0147 

76808 

0147 

7  6808 

0147 

7  6808 

0147 

7  6808 

0147 

7  6808 

0147 

7  6808 

0384 

20  6602 

0143 

8  2957 

0143 

8,2957 

0143 

82957 

0143 

82957 

0143 

8.2957 

0143 

82957 

0143 

82957 

0143 

82957 

0143 

82957 

0143 

8,2957 

0384 

20,6602 

0149 

17,1425 

0150 

22  1919 

0098 

1  0729 

22.1919 


0148 

3.8320 

0149 

17.1425 

0149 

17.1425 

0148 

3-8320 

0148 

3,8320 

0148 

3.8320 

0148 

3.6320 

0149 

17.1425 

0150 

22  1919 

0148 

38320 

0150 

22  1919 

0155 

10  080S 

0149 

17,1425 

0148 

38320 

0150 

22  1919 

0149 

17  1425 

0150 

22,1919 

0149 

17  1425 

0148 

38320 

0149 

171425 

0150 

221919 

0150 

22.1919 

0150 

22.1919 

0150 

22  1919 

0150 

22.1919 

0150 

22.1919 

0150 

22,1919 

0150 

22.1919 

0150 

22  1919 

0150 

22.1919 

0150 

22,1919 

0150 

221919 

0148 

3  8320 

0155 

10  0809 

0340 

0  6314 

0147 

7  6808 

$419.07 

$1,127.24 
$217.29 
$217,29 
$217.29 
$419,07 
$419.07 
$419.07 
$419.07 
$419.07 
$419.07 
$419.07 
$419.07 
5419.07 

$1,127,24 
5452  62 
5452,62 
$45262 
$452  62 
$452,62 
$452.62 
$452.62 
$452.62 
$452,62 
$452,62 

51,127  24 
5935,31 

51  210  81 
558  54 


$1,210.81 


$209.08 

5935,31 

S93531 

5209  08 

5209,08 

5209,08 

5209,08 

5935  31 

51.21081 

5209  08 

51.210,81 

5550-02 

5935  31 

5209,08 

51.210,81 

5935,31 

51.21081 

5935  31 

5209-08 

5935.31 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$1,210.81 

$209,08 

$550,02 

$34,45 

$419,07 


$244  83 
$64  40 
$64  40 
$64,40 


$244  83 

5186  06 
5186  06 
5186  06 
5186  06 
5186  06 
$186  06 
5186  06 
5186  06 
5186  06 
5186  06 
5244  83 
5293  06 
5437  1 2 
514  06 


$437.12 


$63  38 

$293  06 

5293  06 

S63  38 

563  38 

563  38 

563  36 

5293  06 

$437  1 2 

563  38 

5437  12 

5188  89 

5293  06 

563  38 

5437  12 

$293  06 

5437  12 

529306 

563  38 

5293  06 

5437  12 

$437-12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$437  12 

$63  38 

$188.89 


Minimum 
unadjusted 
copayment 

$8381 

$225  45 
$43  46 
543  46 
$43  46 
$8381 
$83  81 
$8381 
$8381 
$8381 
$83-81 
$8381 
$8381 
$83  81 
$225  45 
$90  52 
$90  52 
$90  52 
$90  52 
$90  52 
$90  52 
$90  52 
$90  52 
590  52 
590  52 
5225  45 
$187  06 
$242  16 
$11.71 


$242.16 


I 


$41  82 

S187  06 

5187  06 

$41,82 

541,82 

541  82 

$41  82 

$187  06 

5242  16 

541  82 

$242  16 

511000 

5187  06 

541  82 

5242  16 

5187  06 

5242,16 

$187  06 

541  82 

S187  06 

5242  16 

5242,16 

$242  16 

5242,16 

$242,16 

5242.16 

5242.16 

5242,16 

5242.16 

$242  16 

5242,16 

5242,16 

541,82 

$11000 

$6  89 

$83,81 


c;Vrr.r.rc:rs:x:^r/;^;r:r^^^^^^  '^°^'^'"" "  "■^'^'^  ^-^'^^  ^^'-"'^  -^^-^^^^^  ^-v 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condmon 


Deocnption 


46606 
46608 
46610 
46611 
46612 
46614 
46615 
46700 
46705 
46706 
46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46761 
46762 
46900 
46910 
46916 
46917 
46922 
46924 
46934 
46935 
46936 
46937 
46938 
46940 
46942 
46945 
46946 
46999 
47000 
47001 
47010 
47011 
47015 
47100 
47120 
47122 
47125 
47130 
47133 
47134 
47135 
47136 
47140 
47141 
47142 
47300 
47350 
47360 
47361 
47362 
47370 
47371 
47379 
47380 
47381 
47382 
47399 
47400 
47420 
47425 
47460 


T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 

T 

c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
C 
T 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
t 
t 

T 

c 
c 

t 

T 

c 
c 
c 
c 


OG 
DG 
OG 
Nl. 
Nl  . 
Nl. 
DG 
DG 


APC 


Anoscopy  and  biopsy 

Anoscopy,  "-emove  for  txxJy  .. 

Anoscopy,  renxjve  lesior    

Anoscopy 

Anoscopy   'emove  iestons  .... 

Anoscopy  control  bleeding  ... 

Anoscopy  

Repair  of  anal  stncture 
Repair  of  anai  stncture 
Repr  of  anal  *istula  w'glue  .. 
Repair  of  anovaginai  fistula  .. 
Repair  of  anovagina!  fistula  .. 
Construction  o'  abser^t  anus  . 
Construction  o'  absent  anus  . 
Construction  o*  absent  anus  . 
Repair  of  impertora'ec  anus  . 
Repair  of  cloacai  anomaly  .... 
Repair  of  cloacal  anomaly  .... 
Repair  of  cloacal  anomaly  .... 

Repair  of  anal  sprimcter  

Repair  of  anai  sphincter  

Reconstruction  of  anus  

Removal  of  suture  from  anus 

Repair  of  anai  sphincter  

Repair  of  anai  sphincter  

Implant  artificial  sphincter  

Destoiction  anal  lesion(s)  .... 
Destnjction,  anai  lesion(s)  ... 
Cryosurgery,  ana!  iesion(sl  ... 
Laser  surgery,  anai  >esions  ... 

Excision  of  anal  lesion(s)  

Destruction,  anal  !esion(s)  .... 
Destruction  of  hemorrTioids  ,.. 
Destruction  of  hemorrhoids  ,.. 
Destruction  of  hemortioids  ... 
Cryotherapy  of  ''ectai  iesion  .. 
Cnv-otherapv  of  recta!  iesion  .. 

Treatment  o'  anal  fissure  

Treatment  o'  anal  fissure  ,..". 
Ligation  of  hemorrhoids 

Ligation  of  hemorrho'ds  

Anus  surgery  procedure  

Needle  biopsy  of  iive'       

Needle  biopsy  iiver  ado-or^  .. 
Open  drainage,  liver  iesion  ... 

Percui  drain  live'  iesion  

Inject  aspi'ate  Mver  cyst 

Wedge  Ciopsv  o'  liver  

Partial  removal  of  liver  

Extensive  removal  of  liver 

Partial  removal  of  liver  

Partial  removal  of  liver  

Removal  of  donor  Irver 

Partial  removal,  donor  liver  ... 

Transplantation  of  liver 

Transplantation  of  liver 

Partial  removal,  donor  liver  ... 
Partial  removal,  donor  Itver  ... 
Partial  removal,  donor  liver  ... 

Surgery  for  liver  lesion  

Repair  liver  v*(0und  

Repair  liver  wound  

Repair  liver  vKOund  

Repair  liver  wound  

Laparo  ablate  liver  tumor  rf  ... 
Laparo  ablate  liver  cryosurg  . 
Laparoscope  procedure,  liver 

Open  ablate  liver  tumor  rf  

Open  ablate  liver  tumor  cryo 

Percut  ablate  liver  rt 

Liver  surgery  procedure  

Incision  of  liver  duct  

Incision  of  bile  duct  

Incision  of  bile  duct  

Incise  bile  duct  sphincter  


0147  I 

0147 

0147 

0147 

0147 

0147 

0147 

0150 


0148 


0150 


0150 

0149 
0150 
0150 
0150 
0016 
0017 
0013 
0695 
0695 
0695 
0155 
0155 
0149 
0149 
0150 
0149 
0146 
0155 
0155 
0148 
0685 


0037 


0131 
0131 
0130 


1557 
0037 


Relative 

weight 


Payment 
rate 


National 

unadjusted 
copayment 


Minimum 
unadfusted 
copayment 


76808 

$41907 

76808 

$419.07 

76808 

$41907 

7.6806 

$41907 

7.6808 

$419.07 

76808 

$419.07 

7.6808 

$419.07 

.2.1919 

$1,210.81 

3.8320 


22.1919 

22  1919 

17  1425 
22,1919 
22,1919 
22,1919 

2  5724 

16  3697 
1  1272 

19  1S49 
19  1849 
19  1849 
100809 
100809 
17,1425 
17,1425 
22  1919 

17  1425 

3  8320 
100809 
10  0809 

38320 
4.8100 


9.8921 


40.8064 
40.8064 
32.7724 


9.8921 


$209.08 


$1,210.81 

$1,210.81 

$935.31 

$1,210.81 

$1,210.81 

$1,210.81 

$140  35 

$893  15 

$61  50 

$1,046,75 

$1,046  75 

$1,046  75 

$550  02 

$550  02 

$935.31 

$935.31 

$1,210.81 

$935.31 

$209.08 

$550.02 

S550.02 

$209.08 

$262.44 


$539.72 


$2,226  44 
$2,226.44 
$1 ,788.09 


$1 ,850.00 
$539.72 


$437.12 
$63.38 


$437.12 

$437.12 
$293.06 
$437.12 
$437.12 
$43712 

$57  3' 
$227  84 

$14.20 
$266.59 
$266  59 
$266.59 
$188.89 
$188.89 
$293  06 
$29306 
$437.12 
$293.06 

$63  38 
$188  89 
$188.89 

$63  38 
$115.47 


$237.45 


$1 ,001 .89 

$1,001.89 

$659.53 


$237.45 


$8381 
$8381 
$8381 
$8381 
$83.81 
$83.81 
$8381 
$242,16 

$41.82 


$242  16 

$242  16 
$187  06 
$242  16 
$242  16 

$242.16 

S28  C- 

$1  76  63 

$1230 

$209,35 

$209  35 

$209.35 

$110.00 

$11000 

$187  06 

$187  06 

$242  16 

$187  06 

$41,82 

$110  00 

$110,00 

$41,82 

$52,49 


$107,94 


$445  29 

S445  29 
$357.62 


$370.00 
$107.94 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Associatron.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  nghts  reserved 


I 

63540  Federal  Register/ Vol.  68.  No.  216 /Friday.  November  7.  2003 /Rules  and  Regulations 


Addendum  B.— Payment  Status  by  hcpcs  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


474S0  .... 
47490  .:.., 

47500  

47505  

47510  

47511  

47525  

47530  

47550  

47552  

47553  

47554  

47555  

47556  

47560  

47561  

47562  

47563  

47564  

47570  

47579  

47600  ..... 

47605  , 

47610  

47612  

47620  

47630  

47700  

47701 
47711 
47712  

47715  

47716  

47720  

47721  

47740  

47741  

47760  

47766  

47780  

47785  

47800  

47801  .... 

47802  

47900  

47999  , 

48000  

48001  

48005  

48020  

48100  

48102  

48120  

48140  

48145  

48146 
48148  .. 
48150  

48152  

48153  

48154  

48155 
48160 
48180 
48400 
48500 

48510  .  . 

48511  

48520  

48540 

48545       C 

48547  I  C 

48550  H 

48554   .      E 
48556        C 


t 

N 
N 
T 
T 
T 
T 
C 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
t  . 
c  . 
c  . 
c  . 
c  . 
c  . 

T  . 

IS: 

c  ., 
c  . 
c  . 
c .. 
c  .. 
c  .. 
c .. 
c  .. 
c  .. 
c  .. 
c  .. 
c .. 
c  .. 
c  .. 
c  .. 
c  .. 
t  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
t  .. 
c  .. 
c  .. 
c  .. 
c  ... 
c  ... 
c  .. 
c  ... 
c ... 
c  ... 
c  ... 
E 

c  ... 
c  ... 
c  ... 
c  ... 
t  ... 
c  ... 

c  ..: 


Descnptiori 


Incision  of  gallbladder  

Incision  of  gallbladder    

Injection  for  liver  x-rays  

Injectior-  for  liver  x-rays  

Insert  cat^eter  bite  duct  

Insert  biie  duct  dram   

Ctiange  bile  duct  cattieter  ....; 

Revise,  reinsen  bile  tut>e  

Bile  duct  endoscopy  add-on  

Biliary  enacscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Biliary  endoscopy  thru  skin  

Laparoscopy  »v  cholangio 

Laparo  w  chclangio/biopsy     

Laparoscopic  cholecystectomy  

Laparo  cholecysteciomy/graph  

Laparo  cholecystectomy/expir 

Laparo  choiecystoenterostomy  

Laparoscope  proc,  biliary  

Removal  of  gallbiadde'  

Removal  of  gallbladder  .T. 

Removal  of  gallbladder  

Removal  of  gallbiadde'  

Removal  o'  gallbiadde' 

Remove  bile  duct  stone  

Exploration  of  pile  ducts 

Bile  duct  revision  

Excision  of  Bile  dud  tumor 

Excisior  of  bile  duct  tumor 

Excision  of  bile  duct  cyst  

Fusion  of  bile  duct  cyst  

Fuse  gallbladder  &  bowel  

Fuse  uppe'  gi  sto-ctures  

Fuse  gallbladder  &  txjwel  

Fuse  gallbladder  &  bowel  

Fuse  bile  ducts  and  bowel  

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  txjwel  

Fuse  bile  ducts  and  bowel  

i  Reconstnjction  of  bile  ducts 

Placement,  bile  duct  support  

Fuse  liver  duct  &  intestine  

Suture  bile  duct  initry  

Bile  tract  surgery  procedure 

Drainage  of  abdomen   ., 

Placement  of  drain,  pancreas  

Resectydebnde  parKreas  

Removal  of  pancreatic  stone  

Biopsy  of  pancreas,  open  

Needle  biopsy,  pancreas   

Removal  of  pancreas  lesion  

Partial  removal  of  pancreas  .- 

Partial  removal  of  pancreas  

Pancreatectomy  

Removal  of  pancreatic  duct  

Partial  removal  of  pancreas  

Pancreatectomy     - 

Pancreatectomy  '. 

J  Pancreatectomy 

I  Removal  of  pancreas  

I  Pancreas  removal/transplant  

[  Fuse  pancreas  and  bowel  

Injection   mtraop  add-on   

Surgery  of  pancreatic  cyst  

Dram  pancreatic  pseudocyst 

Dram  pancreatic  pseudocyst  

Fuse  pancreas  cyst  and  tx)wel  

Fuse  pancreas  cyst  and  bowel  

Pancreatorrhaphy    

Duodenal  exclusion  

j  Donor  pancreatectomy 

Transpl  allograft  pancreas  

I  Removal,  allograft  pancreas  


Relative 
weight 


0152 


0130 


0152 


0152 


0685 


0037 


9.1474 


0152 

9.1474 

0152 

9  1474 

0122 

8  8621 

0122 

8.8621 

0152 

9.1474 

-  0152 

9  1474 

0152 

9  1474 

0152 

9  1474 

0152 

9.1474 

0130 

32-7724 

0130 

32  7724 

0131 

40  8064 

0131 

40  8064 

0131 

40  8064 

32.7724 


9.1474 


9.1474 


4.8100 


9.8921 


-C^J^^A^ iclTora"  °.::;r;Lrr^^^^        *^«^'^"°r  *"  "^^«  "--«<^  ^ppncat,^  PARS;DFARS  Apply 


Payment 
rate 


$499.09 


$499  09 

$499  09 
$483  53 
$483.53 

$499  09 

$499  09 

$499  09 

$499  09 

$499  09 

$1,788.09 

$1,788.09 

$2,226  44  ; 

$2.22644 

$2,226.44 

$1,788.09 


$499.09 


$499.09 


$262  44 


$539.72 


National 
unadjusted 
copayment 


$125.28 


$125.28 

$125  28 
$99  16 
$99.16 

$125  28 

$12528 

$12528 

$125  28 

$125-28 

$659  53 

$659  53 

$1-001  89 

$1,001  89 

$1,001  89 

$659.53  , 


$125.28 


$125.28 


$115.47 


$237.45 


Minimum 
unadjusted 
copayment 


$99  82 


$99  82 
$99  82 

$96  71 
$96  71 

$99  82 

$99  82 

$99  82 

$99  82 

$99  82 

$.357  62 

$357-62 

$445  29 

$445  29 

$445  29 

$357  62 


$99  82 


$99.82 


$52  49 


$107.94 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Informatkdn  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

48999  

t 

C  

c 

C  - 

c 

c 

c 

c 

c 

c 

c 

T  

t 

t 

t 

t 

c 

c 

c 

t 

c 

t 

T  

t 

t 

t 

N  

t 

t 

t 

T  

T  

N  

C  

T  

N  

C  

T  

T  

T  

T  

T  

T  

T, 

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  ZZZZZ 

T  

T  

C  

C  

C  

C  

T  

T  

T  

49000  

49002  

49010  

49020  

49021  

49040  

49041  

49060  

49061  

49062  

49080  

49081  

49085  

49180  

49200  

49201  

49215  

49220  

49250  

49255  

49320  

49321  

49322  

49323  

49329  

49400  

49419  

49420  

49421  

49422  

, 

49423  

49424  

49425  

49426  

49427  

49428  

49429  

49491  

49492  

49495  

49496  

49500  

49501  

49505  

49507  ...„ 

49520  

49521  

49525  

49540  

, 

49550  

49553  

49555  

49557  

49560  

49561  

49565  

.> 

49566  

49568  

49570  

49572  

49580  

49582  

49585  

49587  

49590  

49600  

49605  

49606  

49610  

49611  

49650  

49651  

49659  

49900  

C  

DesciDtior 


Pancreas  surgery  procedure 

Exploratior  o'  abdomen  

Reopening  o*  abdornen  

ExplO'atior  be^iinc!  abdomen  

Draif  abdornina;  abscess      

Dram  abdominal  abscess      , 

Dram   open   abdorr.  abscess  .... 
Dram,  percut  abdom  abscess  ... 

Dram   open    -efop  abscess  , 

Dram   pe'cut  'et^oper  absc  , 

Dram  to  peritoneal  cavity      , 

Puncture   pentoneal  cavity    , 

Removal  o(  atxlomm.ai  'luid   , 

Remove  atxlomen  foreign  t>ody 

Biopsy   abdominal  mass       

Removal  o'  abdomina'  lesion  .... 
Remove  abdom  lesion,  complex 

Excise  sacral  spine  tumor  , 

Multiple  Surgery,  abdomen  , 

Excision  ot  umbilicus  , 

Removal  of  omentum  , 

Diag  laparo  separate  proc  , 

LaparoscoDy   biopsy  

Laparoscopy   aspiration 

Laparo  dram  lymphocele 

Laparo  proc  atxtm'per/oment  ... 

Air  injection  into  abdomen  

Insrt  abdom  catti  for  ctiemotx  ... 

Insert  abdom  dram,  temp  

Insert  abaom  dram,  perm 

Remove  Demi  cannula/catheter 

Exchange  drainage  catheter  

Assess  cyst  contrast  iniect 

Insert  abdomen-venous  drain  ... 
Revise  atxiomen-venous  shunt 

Injection,  abdominal  shunt  

Ligation  of  shunt 

Removal  of  shunt  

Rpr  hem  preemie  reduc  

Rpr  ing  hem  premie,  blocked  ... 

Rpr  ing  hernia  baby,  reduc  

Rpr  ing  hernia  baby,  blocked  .... 

Rpr  ing  hernia,  init.  reduce  

Rpr  ing  hernia,  init  blocked  

Prp  i/hem  init  reduo5  yr  

Prp  i/hem  init  block>5  yr 

Rerepair  ing  hernia,  reduce  

Rerepair  ing  hernia,  blocked  

Repair  Ing  hernia,  sliding 

Repair  lumbar  hernia  

Rpr  rem  hernia,  init,  reduce  

Rpr  fern  hernia,  init  blocked  

Rerepair  fern  hernia,  reduce  

Rerepair  fern  hernia,  blocked  .... 

Rpr  ventral  hem  init,  reduc  

Rpr  ventral  hem  init,  block  

Rerepair  ventrl  hem   reduce  

Rerepair  ventrl  hem,  block  

Hernia  repair  w/mesh  

Rpr  epigastnc  hem.  reduce  

Rpr  epigastnc  hem.  blocked  

Rpr  umtMl  hem,  reduc  <  5  yr  „... 

Rpr  umbil  hem.  block  <  5  yr  

Rpr  umbil  hem.  reduc  >  5  yr 

Rpr  umbil  hem,  block  >  5  yr  

Repair  spigilian  hernia  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion 

Repair  umbilical  lesion  .^. 

Laparo  hernia  repair  initial  

Laparo  hernia  repair  "-ecur  

Laparo  proc.  hemia  repair  

Repair  of  abdominal  wall  


A  PC 


Relative 
weioht 


0005 


0070 
0070 
0153 
0685 
0130 


0153 


0130 
0130 
0130 
0130 
0130 


0119 
0052 
0652 

0105 
0152 


0153 


0105 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 


0131 
0131 
0131 


3.2698 


3.0717 
3.0717 

20.8723 

4.8100 

32.7724 


20.8723 

32.7724 
32  7724 
32  7724 
32.7724 
32.7724 

134.7194 

27.0364 

27.0364 

19  1898 

9.1474 


20.8723 


19.1898 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
26  9636 
26  9636 
26.9636 
26  9636 
26  9636 
26.9636 
26  9636 
269636 
26.9636 
26.9636 
26.9636 
26.9636 
26.9636 
269636 
26.9636 
26.%36 
26.9636 
26.9636 


40.8064 
40.8064 
40.8064 


Payment 
rate 


-(- 


National 
unad|usted 
copayment 


Minimum 
unadjusted 
copayment 


$178.40 


$167.60 
$167.60 

$1.13881 

$262.44 

$1,788.09 


$1,138.81 

$1.788  09 
$1.788  09 
$1,788.09 
$1.788  09 
$1,788.09 

$7,350.43 
$1,475.13 
$1,475.13 
$1,047.01 
$499.09 


$1,138.81 


$1,047.01 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 
$1,471.16 


$2,226.44 

$2.22644 
$2.226  44 


$71.59 


$410.87 
$115.47 
$659.53 


$4ia87 

$659.53 
$659.53 

$659  53 
$659.53 
$659.53 


$370.40 
$125.28 


$410.87 


$370.40 
$464.85 
$464.85 
$464.85 
$464.85 
$46485 
$464.85 
$464.85 
$464.85 
$464.85 
$464  85 
$464.85 
$464.85 
$464  85 
$464  85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464  85 
$464.85 
$464.85 


$1,001.89 

$1,001.89 

$1,001.89 


$35.68 


S33  52 
S33  52 

$227.76 
$52.49 

$357.62 


$227  76 

$357  62 
$357  62 
S357  62 
$357  62 
$357.62 

$1.470  09 

$295.03 

$295.03 

$209  40 

$99.82 


$227.76 


$209.40 
$294.23 
$294  23 

$294  23 
$294  23 
$294  23 
$294.23 
$294  23 
$294.23 
$294.23 
$294.23 
$29423 
$294  23 
$294  23 
$294.23 
S29423 
$294  23 
S294  23 
S294  23 
S294  23 
S29423 
S294  23 
S294  23 
S29423 
S294  23 
S294  23 
S294  23 
S294  23 
$294  23 
$294.23 


$445.29 
$445.29 

$445.29 


CPT  codes  and  descnptioris  only  are  copynght  American  Medical  Assoaation  All  Rights  Reserved  AptHicat)le  FARS/DFARS  Apply. 

Copyright  American  Dental  Association  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPTHCPCS 


Status  indi- 
cator 


Condition 


49904  I  C 

49905  '  C 

49906  i  C 


49999  

50010  

50020  

50021  

50040  

50045  

50060  

50065  

50070  

50075 

50080  

50081  

50100  

50120  

50125  

50130  

50135  

50200  

50205  

50220  

50225  

50230  

50234  

50236  ...... 

50240  

50280  

50290  

50300  

50320  

50340  

50360  

50365  

50370  

50380  

50390  

50392  

50393  

50394  

50395  

50396  

50398  

50400  

50405  

50500  

50520  

50525  

50526  

50540  

50641   

50542  

50543  

50544  

50545  

50546  

50547  

50548  

50549  

50551   

50553  

50555  

50557  

50559  

50561  

50562  

50570  

50572  

50574  

50575  

50576  

50578  

50580  

50590  


T 
C 
C 

t 
c 
c 
c 
c 
c 
c 
t 

T 
C 

c 
c . 
c  . 
c  . 
t  . 
c  . 
c 

c  . 
c . 
c . 
c  . 
c . 
c . 
c  . 
c . 
c . 
c . 
c  . 
c  . 
c  . 
c  . 
t  . 
T  . 
T  . 
N  ., 
T  .. 
T  .. 
T  .. 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
c  .. 
c .. 
T  .. 
T  .. 
T  .. 
T  .. 
c  .. 
c .. 
c  .. 
c  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
t  ... 


Descnption 


Omental  flap,  extrB-abdom  

Omental  flap         

Free  omenta!  flap,  rr;icrovasc 

Abdomen  surgery  procedure  

Exploration  of  kidney     

Renal  abscess,  open  dram  

Renal  abscess,  pe'cut  dram  

Drainage  of  kidney         

Exploration  of  kidney    

Removal  of  kidney  stone  

Incision  of  kidney  

Incision  of  kidney  

Removal  of  kidney  stone  

Removal  of  kidney  atone  

Remova:  of  Kidney  stone  

Revise  kidnev  tuood  vessels 

Exploration  0*  kidney 

Explore  and  dram  kidney  

Removal  of  kidney  stone  T. , 

Exploration  of  kidney  ~ 

Biopsy  of  kidney    

Biopsy  of  kidney    

Remove  kidney   open 

Removal  kidney  open  complex 

Removal  kidney  open,  radical 

Removal  of  kidney  &  ureter  

Removal  of  kidney  S  ureter  

Partial  removal  of  kidney  

Removal  of  kidney  lesion  

Removal  of  kidney  iesion  

Removal  of  donor  kidney  

Removal  of  donor  kidney  

Removal  of  kidney   

Transplantation  of  kidney  

Transplantation  of  kidney  

Remove  transplanted  kidney  

Reimplantation  of  kidney 

Drainage  of  kidney  lesion  

Inset  Kidrey  dram         

Insert  ureteral  tube        

Injection  for  kidney  x-ray  ". 

Create  passage  to  kidney  

Measure  kidney  pressure 

Change  kidney  tube     

Revision  of  kidney/ureter  

Revision  of  kidney/ureter  

Repair  of  kidney  wound  .-^ '. 

Close  kidney-skin  fistula   

Repair  renai-atxlomen  fistula  

Repair  renal-abdomen  fistula  

Revision  of  fiorseshoe  kidney  

Laparo  ablate  renal  cyst   

Laparo  ablate  -enal  mass  

Laparo  partia,  nepnrectomy  

Laparoscopy   oyeloplasty  

Laparo  radical  nephrectomy  

Laparoscopic  nephrectomy  

Laparo  'emoval  donor  kidney  

Laparo  remove  w  ureter 

Laparoscope  proc  renal  

Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy 

Kidney  endoscopy  &  treatment  

Renal  endoscopy  radiotracer  

Kidney  endoscopy  &  treatment  

Renal  scope  wlurncr  resect 
Kidney  endoscopy  . 

Kidney  endoscooy  

Kidney  endoscopy  &  biopsy _, 

Kidney  endoscopy  . 

Kidney  endoscopy  &  treatment 

Renal  endoscopy  radiotracer  

Kidney  endoscopy  S  treatment  

Fragmenting  of  kidney  stone   : 


APC 


0153 


0037 


0163 
0163 


0685 


0685 
0161 
0161 


0161 
0164 
0122 


0130 
0131 
0131 
0130 


0130 
0160 
0161 
0160 
0162 
0160 
0161 
0160 


0169 


Relative 
weight 


208723 


9.8921 


33  8805 
33  8805 


4.8100 


4.8100 
16.8407 
16.8407 

16  8407 
1  2021 
8.8621 


32.7724 

40  8064 
40  8064 
32.7724 


32.7724 

68801 
16,8407 

6,8801 
21  9098 

68801 
16.8407 

6,8801 


45  1150 


cZ■T::::lt'oZ:^T:::^^^::^^^^^     *--'^"°"  ^"  ^'^^^  '^-'^  ^pp'-'"^  ^ars/dpars  app,. 


Payment  National  Minimum 

'gjg         :    unadjusted       unadjusted 
copayment    ■    copayment 


$1,138.81 


$539.72 


$1,848.55 
$1,848.55 


$262.44 


$262.44 
$918.85 
$918.85 

$918.85 

$65.59 

$483,53 


$1.788  09 
$2.226  44 
$2,226,44 
$1 ,788.09 


$•.788.09 
$37539 
$918,85 
$375,39 

$1,195.42 
$375.39 
$918.85 
$375.39 


$2,461  52 


$410.87     $227.76 


$237.45 


$115.47 


$115  47 
$24936 
$249.36 


$249  36 
$17  59 
$99  16 


$659  53 

$1,001  89 

$1,001  89 

$659  53 


$659  53 

$105  06 
$249  36 
$105  06 

$105  06 
$249  36 
$105.06 


$1,11569 


$107.94 


$369  71 
$369.71 


$52.49 


$52  49 
$183.77 
$183.77 


$183  77 
$13  12 
$96  71 


$357  62 

$445  29 
$445.29 
$357,62 


$357  62 

$7508 
$183  77 

$7508 
$239  08 

$75  08 
$183,77 

$7508 


$492  30 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT^CPCS 

Status  mdi-          ^     ^ , 
cato^               Condition 

.    4. . 

DescnptJon 

APC 

Relative           Payment 
vi-eight                 rate 

1 

National 
unadjustec 
copayment 

Minimum 
unadjusted 
ciipayment 

50600  

C  

c 

c 

c 

c 

c 

Exploration  of  ureter „, 

Inset  ureteral  support  ^ 

Removal  o'  ureter  stone  

50605  

50610  

50620  

Removal  o'  ureter  stone      

50630  

Removal  of  ureter  stone    „ ' 

Removal  of  ui-eter  

Rerrroval  o*  ureter   

50650 

50660 

c    

50684 

N  

T    

injection  for  ureter  x-ray  

Measure  urete'  pressure 

Change  o'  ureter  tutie  

Injection  for  ureter  x-ray 

Revision  of  ureter  '. 

Release  o'  ureter  

50686 

0164 
0122 

1,2021 
8.8621 

$65.59 
$483.53 

$17.59 
$99.16 

$13.12 
$96.71 

50668 
50690 

T   

N  

C   

C  

c 

50700 

50715     

50722  

Release  of  ureter  

50725    

c 

c 

c 

c 

c 

Release/'evise  ureter  

Revise  urele'    ^ 

Revise  ureter     

50727  

50728  

50740    

Fusion  ol  ureter  S  kidney    _.. 

Fusion  of  urete'  &  hianey    

50750     

~ 

50760 

c 

Fusion  of  ureters  

50770         .      . 

c    

c 

c 

c 

Splicing  of  ureters  

Reimpian!  ureter  In  bladder  ; 

Reimpiant  ureter  i'-'  blaooer  

Reimolan!  ureter  m  bladder  

50780 

50782  

50783    



50785 

c 

c 

c 

Reimplam  urete'  m  bladder   

implant  orete'  ir  bowel       

50800 

50810 

Fusion  of  ureter  &  bowei    

50815 

c    

Unne  stiunt  Ic  intestine         

50820 

c 

Construct  bowel  blaode'      , 

50825 

c    

c  :. 

c 

c 

c 

c 

c 

c 

c 

T   

T  

T  

T  

t 

t 

t 

t 

T  

T  

T  

T  „ 

Construct  bowel  Diaadef  

50830 

Revise  unne  flow         

- 

50840    

Replace  uretei  by  Dowel  



50845  

Appendico-vesicostomy  

50860     

Transplant  ureter  to  skin  

Repair  of  ureter  

50900      

"* 

50920      

Closure  ureter/skin  fistula  

50930    

Closure  ureterTxJwel  fistula  

50940  

Release  of  urete'               

4C8064 

4C8064 

40  8064 

32  "24 

6  6801 

6.8801 

16.8407 

16.8407 

16.8407 

16.8407 

6.8801 

6.8801 

16.8407 

16.8407 

16.8407 

16.8407 

1.2021 

1.2021 

1 4  6838 

2-  9096 

21  9098 

21  9095 

6.8801 

21.9098 

50945  

50947  

Laparoscopy  ureterolittnotomy  

Laparo  new  ureter 'bladder 

0131 
0131 
0131 
0130 

0160 
0160 
0161 
0161 
0161 
0161 
0160 
0160 
0161 
0161 
0161 
0161 
0164 
0164 
0165 
0162 
0162 
0162 
0160 
0162 

$2,226  44 

S2  226  44 

S2  226  44 

$7   768  09 

$375  39 

$375  39 

$918  85 

$91885 

$918  85 

$918.85 

$375.39 

$375.39 

$918.85 

$918.85 

$918.85 

$918.85 

$65  59 

$65.59 

$801.16 

$1  195.42 

$1.195  42 

$1,195-42 

$375.39 

$1,195.42 

$1,001  89 

$1,001  89 

$1,001.89 

$659  53 

$105  06 

$105  06 

$249.36 

$249  36 

$24936 

S249  36 

$105  06 

$105  06 

S249  36 

5245  36 

$249  36 

$249  36 

$17.59 

$17.59 

S445  29 
$445  29 

$44"^  23 

50948  

Laparo  new  ureterlDiadder  

50949  

50951  

Laparoscope  proc  u'eter  

Endoscopy  o'  ureter  

Endoscopy  of  ureter            .    .. 

S3E-62 

S~5  38 

$-£08 

$-63  -7 

$-83  -7 

50953  

Urete'  endoscopy  &  biopsy 

50957  

Ureter  endoscopy  &  ''eaiment 

50959  

50961   

Urete'  endoscopy  &  treatment  

Urete'  endoscopy 

S-63  '7 

50970      

50972      

Urete'  endoscopy  &  cattieter 

S'6  08 

50974     

T  

t 

Urete'  endoscopy  &  biopsy   

50976      

Ureter  endoscopy  &  treatrnent  .    .    .. 

i;-g-3,  T7 

50978      

t 

T  

T  

T  

Ureter  endoscopy  &  tracer   

I'B"  77 

50980      

Ureter  endoscopy  &  treatment 

Drainage  o'  bladder    

$-63  77 
$13  12 
$1312 

$160  23 

51000    

51005  

Drainage  o*  bladder 

51010  

T  

T  

t 

Drainage  o'  bladdc   

51020      

incise  &  fea;  bladder  

$239  08 

51030      

Incise  &  treat  bladder 

$239  08 
$239  08 

51040     

t 

T  

Incise  &  dram  blaooer  

Incise  bladde'  d'ar  ureter  

Removal  of  blaooe'  stone     

51045    

$105.06 

$75  08 
$239.08 

51050      

t 

51060    

C  

Removal  of  u'ete'  stone      

51065    

t 

Remove  urete'  calculus    

0162 

0007 
0154 
0162 

21.9098 

1 1  8633 
26.9636 
21,9098 

$1,195.42 

$647.27 
$1,471.16 
$1,195.42 

$239  08 

51080      

T  

Drainage  of  blaooe'  abscess  

$464.85 

$-29  45 
S294  23 
$239  08 

51500  

T  

51520      

t 

Removal  of  blaode'  lesion 

51525  

C  

C  

Removal  of  bladder  lesion  

51530      

Removal  of  biaoder  lesion  » 

51535      

C 

Repair  of  U'ete'  lesion      

" 

51550  

C  

C  

C  

Partial  removal  of  bladder  

51555  

Partial  removal  of  bladde'  

«■ 

51565  

Revise  blaoder  &  jreter(s)  

51570  

C  

C  

Removal  of  biaOdc    

51575  

Removal  o'  biaooe'  S  nodes  

CPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Appikat)le  FARS/DFARS  Apply 
Copyight  Anencar  Dental  Association-  All  rights  reserved. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


51580 
51585 
51590 

51595  . 

51596  . 

51597  . 
51600  . 
51605  . 
51610  . 

51700  . 

51701  . 

51702  . 
51703. 
51705  . 
51710  . 
51715  . 
51720  . 

51725  . 

51726  . 
51736  . 
51741  . 
51772  . 

51784  ., 

51785  ., 
51792  ., 
51795  ., 

51797  ., 

51798  ., 
51800  .. 
51820  ., 

51840  .. 

51841  .. 
51845  .. 
51860  .. 
51865  .. 
51880  .. 
51900  .. 
51920  .. 
51925  .. 
51940  .. 
51960  .. 
51980  .. 
51990  .. 
51992  .. 

52000  .. 

52001  .. 
52005  .. 
52007  .. 
52010  .. 
52204  .. 
52214  .. 
52224  .. 

52234  .. 

52235  .. 
52240  .. 
52250  .. 
52260  ... 
52265  ... 
52270  .., 

52275  ... 

52276  ... 

52277  ,., 

52281  ... 

52282  ., 

52283  ,., 
52285  ... 
52290  ... 

52300  ... 

52301  ... 
52305  ... 
52310  ... 
52315  ... 

52317  ... 

52318  ... 
52320  ... 


C 

c 
c 
c 
c 
c 

N 
N 
N 
T 
N 
N 
N 
T 
T 
T 
T 
T 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
X  . 
C  . 
C  . 
C  . 
C 
C  . 
C  . 

c  . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

c  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  . 

T  .. 

S  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 


OescriptJon 


Remove  oladder/revise  tract  ... 
Removal  o*  bladder  &  nodes  .. 
Remove  DIadder/revise  tract  ... 
Remove  bladder/revise  tract  ... 

Remove  bladde'^create  pouch 

Removal  of  pelvic  structures  ... 

Iniection  for  bladder  x-ray  

Preparation  for  bladder  xray  ... 

Injection  for  bladder  x-ray  

Irrigation  of  bladder  

Insert  bladder  catheter  

Insert  temp  bladder  oath  

Insert  bladder  cath.  complex  .... 

Change  of  bladder  tube   

Change  of  bladder  tube  

Endoscopic  miection/lmplant  .... 

Treatment  of  bladder  lesion  ...... 

Simple  cystometrogram  

Complex  cystometrogram  

Unne  flow  measurement  

Electro-uroflowmetry.  first  

Urethra  pressure  profile  

Anal/unnary  muscle  study  

Anal/unnary  musde  study 

Unnary  reflex  study  

Urine  voiding  pressure  study  ... 

Intraabdominal  pressure  test  ... 

Us  urine  capacity  measure  

Revision  of  bladder/urethra 

Revision  of  unnary  tract  

Attach  bladder/urethra  

Attach  bladder/urathra  

Repair  bladder  neck  

Repair  of  bladOe'  wound 

Repaif  of  bladder  wound 

Repair  of  bladder  opening  

Repair  biaaoer  vagina  lesion  ... 

Close  bladOer-'..terLjs  fistula  

Hysterectomy/bladder  repair  .... 

Correction  of  bladder  aefect  .... 

Revision  of  bladde'  &  bowel  ..... 

Construct  bladder  opening  

Laparo  urethral  suspension   

Laparo  sling  operation  

Cystoscopy         

Cystoscopy  removal  of  clots  .... 
Cystoscopy  S  ureter  cattieter  ... 

Cystoscopy  ana  biopsy  

Cystoscopy  &  duct  catheter  

Cystoscopy 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  radiotracer  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  &  revise  urethra  

Cystoscopy  &  revise  urethra 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatrrient  

Cystoscopy,  implart  stent  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  .„ 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Remove  bladder  stone  

Remove  bladder  stone  

Cystoscopy  and  treatment  


ARC 


0164 


0121 
0122 
0167 
0156 
0156 
0156 
0164 
0164 
0164 
0164 
0164 
0164 
0164 
0164 
0340 


0162 


Relative 
weight 


1.2021 


2  1189 
8  8621 
30  0186 
2  4747 
2.4747 
2  4747 
1.2021 
1 .2021 
1.2021 
1.2021 
1.2021 
1.2021 
1.2021 
1  2021 
0  6314 


Payment  National  Ivlinimum 

^"gjg  unadjusted       unadjusted 

copayment       copayment 


21.9098 


0131 

40  8064 

0132 

57  2045 

0160 

6  8801 

0160 

6  8801 

0161 

16  8407 

0161 

16  8407 

0160 

68801 

0161 

16.8407 

0162 

21  9098 

0162 

21  9098 

0162 

21,9098 

0162 

21.9098 

0162 

21  9098 

0162 

21 .9098 

0161 

16  8407 

0160 

68801 

0161 

16  8407 

0161 

16  8407 

0161 

16  8407 

0162 

21,9098 

0161 

168407 

0385 

67  1530 

0161 

16.8407 

0161 

16.8407 

0161 

1 6  8407 

0161 

16  8407 

0161 

16  8407 

0161 

1 6  8407 

0160 

6  8801 

0161 

168407 

0162 

21  9098 

0162 

21.9098 

0162 

21.9098 

r^rJ  '^^^"^  descnptoos  only  are  copyright  Amencan  Medtcal  Associatiftn.  All  Rights  Reserved  Applicable  FARS/DFARS  AddIv 
Copyngm  America''  Dental  Association  All  rights  reserved  r«no(ur«Mi  «ppiy 


$65.59 


$115.61 

$483.53 

51,637  84 

$135.02 

$135.02 

$135.02 

$65  59 

$65.59 

$65  59 

$65.59 

$65  59 

$65.59 

$65  59 

$65  59 

$34.45 


$1,195.42 


$2,226  44 

$3,121.13 

$375  39 

$375.39 

$918.85 

$918  85 

$375.39 

$91885 

$1,195.42 

$1,195.42 

$1,195.42 

$1,195.42 

$1  195.42 

$1,195,42 

$918.85 

$375  39 

$918.85 

$918.85 

$918.85 

$1,195.42 

$918.85 

$3,663.93 

$918  85 

$918  85 

591 8  85 

$918  85 

$918,85 

$918,85 

$37539 

$918,85 

$1,195.42 

$1,195  42  I 

$1,195  42  ' 


$17.59 


$43  80 

$99  16 
$555.84 
$40,52 
$40  52 
$4052 
$17  59 
$17  59 
$1759 
$17  59 
$17  59 
$17  59 
$17,59 
$1759 


$1,001  89 
$1.239  22 
$105  06 
$105  06 
$249  36 
$24936 
$105  06 
$24936 


$249  36 
$105  06 
S24936 
S249  36 
$249,36 

$249  36 

S249  36 
S24936 
$249  36 
$249  36 
$249  36 
$249  36 
$105  06 
$249  36 


$13.12 


$23  12 

$96  71 
$327  57 
$27  00 
$27  00 
$27  00 
$13  12 
$13  12 
$13  12 
$13  12 
$13  12 
$13  12 
$13  12 
$13  12 
$6.89 


$239.08 


$445,29 
$624,23 

$75  08 

$75  08 
$183  77 
$183  77 

$75  08 
$183  77 
$239  08 
$239  08 
$239  08 
$239  08 
$239  08 
S239  08 
$183.77 

$75,08 
$183.77 
$183.77 
$183  77 
$239  08 
$183.77 
$732  79 
$183.77 
$183.77 
$183.77 
$183.77 
$183  77 
$183.77 

$75  08 
$183  77 
$239,08 
$239  08 
$239  08 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Descnption 


APC 


Relative 
weight 


Payment 
rate 


National   j  Minimum 
unadjusted   unadjusted 
copayment   copayment 


52325 
52327 
52330 
52332 
52334 
52341 
52342 
52343 
52344 
52345 
52346 
52347 
52351 
52352 
52353 
52354 
52355 
52400 
52450 
52500 
52510 
52601 
52606 
52612 
52614 
52620 
52630 
52640 
52647 
52648 
52700 
53000 
53010 
53020 
53025 
53040 
53060 
53080 
53085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53431 
53440 
53442 
53444 
53445 
53446 
53447 
53448 
53449 
53450 
53460 
53500 
53502 
53505 
53510 
53515 
53520 


Nl 


Cystoscopy  stone  'errwval  ..... 
Cystoscopy   iniect  maienal  ..... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment  

Create  passage  lo  Kidney  

Cysto  w'ureter  stncture  tx  

Cysto  w.'up  stncture  tx   

Cysto  w/renai  stncture  tx  

Cysto'uretero,  stone  remove  .. 
Cysto/uretex  w.up  stnctu'e  ... 

Cystourete''o  wrenal  stnct  

Cystoscopy,  'esect  ducts  

Cystouretero  &  or  pyeloscope 
Cystourelero  wstone  '•emove 

Cystourete''o  w1lt^o•^psy 

Cystourelero  wtiiopsy  

Cystouretero  w.excise  tumor  . 
Cystourete'o  w  congen  repr  ... 

Incision  of  prostate    

Revision  of  bladder  neck  

Dilation  prostatic  uiethra 

Prostatectomy  (TURP)  

Confol  Dostop  bleeding    

Prostatectomy  first  stage  

Prostatectomy   second  stage  . 

Remove  residual  prostate    

Remove  p'ostaie  regrovklti  

Relieve  bladder  confacture  ... 

Laser  surgery  of  prostate  

Laser  surgery  of  prostate  

Drainage  of  prostate  abscess 

Incision  oi  urethra   

Incision  of  urethra       

Inasion  of  urethra      

Inasion  of  urethra      

Drainage  of  urethra  abscess  .. 
Drainage  of  urethra  abscess  .. 
D'amage  of  unnar>  leakage  ... 
Drainage  o*  unnary  leakage  ... 

Biopsy  of  urethra  

Removal  of  urethra   

Removal  o'  urethra   

Treatmeni  of  urethra  lesion  .... 

Removal  of  urethra  lesion  

Removal  o'  urethra  lesion  

Surgery  for  urethra  pouch  

Removal  o*  urethra  gland  

Treatment  o!  urethra  lesion  .... 
Treatment  of  urethra  lesion  .... 

Removal  of  urethra  gland  

Repair  o'  urethra  oefect  

Revise  ure'hra  stage  1  

Revise  urethra,  stage  2  

Reconstruction  of  urethra  

Reconstnjction  of  urethra  

Reconstruct  urethra,  stage  1  . 
Reconstnjct  urethra   stage  2  . 

Reconstruction  of  urethra    

Reconstruct  urethraljladder  ... 

Correct  bladder  function    

Remove  penneal  prosthesis   .. 

Insert  tandem  cuff  

Insert  uro'ves  nek  sphincter  ... 

Remove  uro  sphincter  

Remove  replace  ur  sphincter  . 
Remov  repic  ur  sphmctr  comp 

Repair  uro  sphincter    

Revision  of  urethra     

Revision  of  urethra      

Urethrtys.  transvag  w'  scope  . 

Repair  of  urethra  injury   

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  oefect  


0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0162 
0161 
0161 
0162 
0163 
0162 
0162 
0162 
0162 
0162 
0161 
0163 
0162 
0163 
0163 
0163 
0163 
0162 
0163 
0163 
0162 
0166 
0166 
0166 
0166 
0167 
0166 
0166 


21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
21  9098 
16.8407 
16  8407 
21  9098 
33  8805 
21  9098 
21.9098 
21  9098 
21  9098 
21  9098 
168407 
33.8805 
21.9098 
33  8805 
338805 
33  8805 
33  8805 
21.9098 
33  8805 
338805 
21.9098 
16  7918 
167918 
16.7918 
167918 
30  0186 
167918 
16.7918 


0166 

16.7918 

0168 

30.0147 

0166 

16.7918 

0168 

30.0147 

0168 

30  0147 

0166 

167918 

0168 

300147 

0166 

16  7918 

0166 

167918 

0166 

16,7918 

0167 

30  0186 

0166 

16.7918 

0168 

30.0147 

0168 

30  0147 

0168 

3C0'4' 

0168 

300147 

0168 

30  0147 

0168 

30  0147 

0158 

300'47 

0385 

67  1530 

0167 

30  0186 

0385 

67  -530 

0386 

116.2382 

0168 

30  0147 

0386 

116,2382 

0168 

30.0147 

0168 

30.0147 

0166 

16.7918 

0168 

30.0147 

Ifi  7Q1« 

0167 
0166 

0168 
0168 


30  0186 
16.7918 
30.0147 
30.0147 


Si 
$1 
Si 

$1. 
$1. 


$1.195  42 

$1,195.42 

$1,195.42 

$1,195.42 

$1,195.42 

$1,195.42 

195  42 

195  42  I 

'  95  42 

.195  42 

.195.42 

$918.85 

$91885 

$1,195.42 

SV848.55 

$1  195.42 

$1,195.42 

$1,195  42 

$1,195.42 

$1,195.42 

$918  85 

$1,848  55 

$1,195  42 

$1,848.55 

$1.848  55 

$1.848  55 

$1.84855 

$1.195  42 

$1,848.55 

$1,848.55 

$1,195.42 

S916  18 

$916  18 

$916.18 

$916.18 

$1,637.84 

$916.18 

$916.18 

$91618 
$1,637.63 

$916  18 
$1 .637.63 
$1  637,63 

$916  18 
$1  637  63 

$916  18 

$916  18 

$916  18 
$1,637  84 

$916  18 
$1  637  63 
$1  637.63 
$'  637.63 

$1  637  63 
$1  637  63 
$1  637  63 
$1  637  63 
$5  663  93 
$•  637  64 
$3  663  93 
$6.34207 
$1,637.63 
$6,342.07 

$1,637.63 

$1,637.63 

$916.18 

$1.637  63 
$916  18 

$1.63:- 64 
$916  18 

$1.637  63 

$1.637  63 


$249.36 

$249  36 


$24936 


$218,73 
$218.73 
$218.73 
$218-3 
$556  g-i 
$218.73 
$218.73 

$21873 
$405,60 
$21873 
$405,60 
$405  60 
$218  73 
$405  60 
$218  73 
$216  73 
$218  73 
$555  84 
S216  73 
$405  60 
$405  6Ci 
$406  60 

$405  60 
$405  60 
$405  60 
$405  60 

$555  84 


$405.60 


$405  60 

$405  60 
$218.73 
$406.60 
$218  73 

$555  84 
$2-5  73 
$405  60 
$405.60 


$239  08 
$239  06 
$23S  06 
$235  08 
S239  36 
S3  39  06 
$239  06 
$239  06 
S239  06 
S23S  06 
S239  06 
$183" 
$-83  — 
$239  06 
$369  -I 
S239  06 
$239  08 
S239  08 
S239  06 
$239  OS 
$183  77 
S369  71 
$239  06 
S369  ~- 
$369  71 
S369  :-1 
$369  "1 
S239  06 
S369  71 
S369  71 
S239  96 
S-83  2i 
$183  24 
$163  24 
S183  24 
$327  57 
$18324 
$183  24 

$183  24 
$327  53 
$183  24 
$327  53 
$327  53 
$163  24 
$327  53 
$'83  24 
$183  24 
$183  24 
$327  57 
$-83  24 
$327  53 
$32"  53 
$32"  53 

$327  63 
$327  53 
$32"  53 
$32"  53 
$732  79 
$327  57 
$732  79 

$1  268  41 
$32"  53 

$1  266  41 

$327  53 

$32^  53 
$183  24 
$32^  53 
$*83  24 
$327  5" 
$•83  24 
$327  53 
$327  53 


CPT  codes  and  clescnptior>s  only  are  copyngril  ArT>e-ica'  Medical  Association  All  Rights  Reserved  AppucatXe  FARS/DFARS  Apply. 
Copyright  American  Denta'  Assocla^o^  Al-  rights  'ese-ved 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


53600 

53601 
53605 
53620 
53621 
53660 
53661 
53665 
53850 
53852 
53853 
53899 

54000  , 

54001  , 
540-5  . 
54050  . 

54055  . 

54056  . 

54057  . 
54060  . 
54065  . 
54100  . 
54105  . 

54110  . 

54111  . 

54112  . 
54115  . 
54120  . 
54125  . 
54130  . 
54135  . 
54150  . 
54152  . 

54160  . 

54161  . 

54162  . 

54163  . 
54164 
54200  ., 
54205  ., 
54220  ., 

54230  ., 

54231  .. 
54235  .. 
54240  .. 
5425C  .. 
5430C  .. 
54304  . 
54308  . 
54312  .. 
54316  .. 
54318  . 
54322  .. 
54324  .. 
54326  .. 
54328  .. 
54332  .. 
54336  .. 
54340  . 
54344  . 
54348  . 
54352  . 
54360  . 
54380  . 
54385  .. 
54390  . 
54400  . 
54401 
54405 
54406 
54408    . 

54410  .. 

54411  ., 

54415  .. 

54416  .. 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  , 

T 

T 

T 

T  , 

T  , 

T  . 

T  , 

T  , 

T  , 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 
T  . 
T  . 
T  . 

N  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
C  . 
T  ., 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
C  .. 
S  .. 
S  .. 
S  .. 
T  .. 
T  .. 
S  .. 
C  .. 
T  .. 
S  .. 


Description 


Dilate  urethra  stncture  

Dilate  urethra  stricture  

Dilate  urethra  stncture 

!  Dilate  urethra  stncture 

Dilate  urethra  stncture 

Dilation  of  urethra 

[  Dilation  of  urethra 

Dilation  of  urethra 

Prostatic  microwave  thermotx 

!  Prostatic  rf  thermotx  

Prostatic  water  thermother  

Urology  surgery  pfocedure  .... 

Slitting  of  prepuce; , 

Slitting  of  prepucai 

Dram  penis  lesion  

Destruction,  penis  lesion(s) 

Destruction,  penis  lesion(s) 

Cryosurgery,  penis  lesion(s)  ... 

Laser  surg,  penis  lesion(s) 

Excision  of  penis  lesion(s)  

Destruction,  penis  lesK}n(s) 

Biopsy  of  penis 

Biopsy  of  penis ^ 

Treatment  of  peniS  lesion  

Treat  penis  lesion,  graft  ..; 

Treat  penis  lesion,  graft  

Treatment  of  penis  lesion  

Partial  removal  of  penis  

Removal  of  penis  

Remove  penis  &  nodes  .,., 

Remove  penis  &  nodes 

Circumcision 

Circumcision  i 

Circumcision  I 

Circunx;islon  I 

Lysis  penil  circumit  lesion  

Repair  of  circumcision  

Frenulotomy  of  perls  

Treatment  of  penis  lesion  

Treatment  of  penis  lesion  

Treatment  of  penis  lesion  

Prepare  penis  study  

Dynamic  cavernoscmetry 

Penile  injection 

Penis  study   

Penis  study 

Revision  of  penis 

Revision  of  penis 

Reconstruction  of  Urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Revise  penis/urethra  

Revise  penis/urethra  

Revise  penis/urethra     

Secondary  urethral  surgery 

Secondary  urethral  surgery 

Secondary  urethral  surgery 

Reconstruct  urethra/penis  

Penis  plastic  surgery  

Repair  penis  r.l 

Repair  penis  \. 

Repair  penis  and  bladder 

Insert  semi-ngid  prosthesis  

Insert  self-contd  prosthesis  

Insert  multi-comp  perns  pros  .... 
Remove  muti-comp  penis  pros 
Repair  multi-comp  penis  pros  .. 
Remove,  replace  panis  prosth  .. 
Remov  repic  penis  pros,  comp 
Remove  self-conta  penis  pros  . 
Remv/repi  penis  contain  pros  .. 


CPT  codes  ana  descnptions  only  are  copyngm  Amencan  Medical  Assocatiar..  All  Rights  Resewed.  Appicable  FARS/DFARS  AdoIv 
CopyrigM  Amencar  Dental  Association  All  r.ghts  'ese-ved  *  'H^^-auw  r«na/ijr«iia  «ppiy. 


apc 

1   Relative 
weight 

Payment 
rate 

National 
unadiusted 
j  copayment 

Minimum 
unadiusted 
copayment 

0156 

2.4747 

$135.02 

$40  52 

$27  00 

0164 

1  2021 

$6559 

$1759 

$13  12 

0161 

16  8407 

$918  85 

$249  36 

$183  77 

0165 

14  6838 

$801  16 

$160.23 

0164 

1.2021 

$65.59 

$17  59 

$13  12 

0164 

1.2021 

$65  59 

$1759 

$13  12 

0164 

1,2021 

$65.59 

$17  59 

$13  12 

0166 

167918 

$916.18 

$218-73 

$18324 

0675 
0675 
1550 

49.3452 
49.3452 

$2.692  32 
$2.692  32 

$1  150  00 

S53fi  4fi 

$538  46 

I    $230  00 

$13  12 

0164 

1.2021 

$65  59 

$1759 

0166 

16  7918 

$91618 

S218  73 

$183  24 

0166 

16  7918 

$91618 

$218,73 

$183.24 

0007 
0013 

11,8633 
1.1272 

$647  27 
$61  50 

S 1 29  45 

$14  20 

$12  30 

0017 

16.3697 

$893  15 

$227  84 

S178  63 

0012 

0.7694 

$41.98 

$11  18 

$6  40 

0017 

16.3697 

$893  15 

$227  84 

S-'78  63 

0017 

16.3697 

$893  15 

$227  84 

$178  63 

0695 

19.1849 

$1 .046  75 

$266  59 

$209-35 

0021 

14  3594 

$783  46 

$219  48 

$156  69 

0022 

18  7932 

$1.025  38 

$354  45 

$205  08 

0181 

29  4217 

$1,605-28 

$621  82 

S321  06 

0181 

29  4217 

$1,605.28 

$621  82 

$321  06 

0181 

29  4217 

$1,605  28 

3621,82 

S321  06 

0008 

19  4831 
29.4217 

S1  063  02 
$1,605.28 

$2 1 2  60 

0181 

$621,82 

$321.06 

0180 

18.6176 

$1,015.79 

$304.87 

$203.16 

0180 

18,6176 

Si  .015  79 

$304  87 

S203  16 

0180 

18.6176 

$1.015  79 

$304  8  r 

5203,16 

0180 

18.6176 

81,015  79 

$304  87 

5203-16 

0180 

18  6176 

$1,015  79 

S304  67 

5203,16 

0180 

18.6176 

$1,015.79 

$304  87 

5203,16 

0180 

18,6176 

$1,015  79 

S304  87 

5203  16 

0156 

2.4747 

$135,02 

$40  52 

S27  00 

0181 

29.4217 

31,605,28 

$621  82 

5321.06 

0156 

2.4747 

$135-02 

$40.52 

$27.00 

0165 

14.6838 
1.2021 

$801-16 
$65,59 

$160  23 

0164 

$17.59 

$13,12 

0164 

1.2021 

$65  59 

$1759 

$13,12 

0164 

1.2021 

$6559 

$1759 

$1312 

0181 

29.4217 

51,605.28 

$621  82 

$321  06 

0181 

29.4217 

$1,605,28 

$621  82 

$321  06 

0181 

294217 

$1,605,28 

$621  82 

$321  06 

0181 

29  4217 

$1,605  28  ' 

$621  82 

$321,06 

0181 

29  4217 

$1,605,28 

$621  82 

$321  06 

0181 

29  4217 

$1,605  28 

$621  82 

5321  06 

0181 

29  4217 

$1,605,28 

$621  82 

S321  06 

0181 

29.4217 

$1,605,28 

$621  82 

S321  06 

-0181 

29.4217  , 

$1,605.28 

$621  82 

5321,06 

0181 

29.4217 

SI. 605  28 

S621  82 

$321,06 

0181 

29.4217 

$1,605.28 

$62182  ' 

$321  06 

0181 

29.4217 

$1.605  28 

$621  82 

532 1  06 

0181 

29  4217 

$1,605-28 

$621  82 

S321  06 

0181 

29  4217 

$1,605.28 

$621  82 

$321  06 

0181 

29.4217 

$1,605,28 

$621  82 

$321  06 

0181 

29.4217 

$1,605.28 

$621  82 

S321  06 

0181 

29.4217 

$1,605.28 

$621.82 

$321,06 

0385 

67.1530 

116.2382 
'     116  2382 

$3,663.93  1 

$6,342  07 
$6,342-07 

$732  79 

0386 

$1  268  41 

0386 

$1,268  41 

0181 

29.4217  1 

$1,605,28 

$621  82 

$321  06 

0181 

29.4217 

$1,605,28 

$621.82 

$321  06 

0386 

116.2382 

$6,342,07 

$1  268  41 

0181 

29  4217 

$1,605,28 

$621  82 

$321  06 

0385 

67  1530 

$3,663,93 

$732  79 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


54417 
54420 

54430 
54435 
54440 
54450 
54500 
54505 
54512 
54520 
54522 
54530 
54535 
54550 
54560 
54600 
5462C 
54640 
54650 
54660 
54B70 
54680 
54690 
54692 
54699 
54700 
54800 
54820 
54830 
54840 
54860 
54861 
54900 
54901 
55000 
55040 
65041 
S5060 
55100 
55110 
55120 
55150 
55175 
55180 
55200 
55250 
55300 
5540C' 
55450 
55500 
55520 
55530 
55535 
5S640 
55550 
55559 
55600 
55605 
55650 
55680 
55700 
55705 
55720 
55725 
55801 
55810 
55812 
55815 
55821 
55831 
55840 
55842 
55845 
55859 
55860 


c 

T 
C 

T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
T 
T 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 

c 
c 

T 
T 
T 
T 
T 
C 

c 
c 
c 
c 
c 
c 
c 
c 

T 
T 


Condition 


Description 


Remv/repic  penis  pros,  compl  . 

Revision  of  penis 

Revision  of  penis 

Revision  of  penis 

Repair  of  penis  

Preputial  stretching  

Biopsy  of  testis  

Biopsy  of  testis , 

Excise  lesion  testis 

Removal  of  testis  

Orctiiectomy.  partial  _ 

Removal  of  testis  

Extensive  testis  surgery  

Exploration  for  testis  , 

Exploration  for  testis 

Reduce  testis  torsion 

Suspension  of  testis  

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens) 

Revision  of  testis  

Repair  testis  injury  

Relocation  of  testis(es)  

Laparoscopy,  orchiectomy  

Laparoscopy  orchiopexy  

Laparoscope  proc.  testis 

Drainage  of  scrotum 

Biopsy  of  epididymis  

Exploration  of  epididymis  

Remove  epididymis  lesion  

Remove  epididymis  lesion  

Removal  of  epididymis  

Removal  of  epididymis 

Fusion  of  spermatic  ducts  

Fusion  of  spermatic  ducts  , 

Drainage  of  hydrocele  

I  Removal  of  hydrocele  

Removal  of  hydroceles  

Repair  of  hydrocele  

Drainage  of  scrotum  abscess  ., 

Explore  scrotum  , 

Removal  of  scrotum  lesion  

Removal  of  scrotum  

Revision  of  scrotum  

Revision  of  scrotum  , 

Incision  of  sperm  duct  

Renxival  of  sperm  duct(s) 

Prepare,  sperm  duct  x-ray  

Repair  of  sperm  duct  

Ligation  of  sperm  duct 

Removal  of  hydrocele 

Removal  of  sperm  cord  lesion 
Revise  spermatic  cord  veins  ... 
Revise  spenmatic  cord  veins  ... 
Revise  hernia  &  sperm  veins  .. 
Laparo  ligate  spermatic  vein  ... 
Laparo  proc,  spermatic  cord  ... 

Incise  sperm  duct  pouch  

Incise  sperm  duct  pouch  

Remove  spenn  duct  pouch  

Remove  sperm  pouch  lesion  ... 

Biopsy  of  prostate  

Biopsy  of  prostate     

Drainage  of  prostate  atiscess  . 
Drainage  of  prostate  abscess  . 

Removar  o!  prostate  

Extensive  prostate  Sijrgery 

Extensive  prostate  surgery   , 

Extensive  prostate  surgery  , 

Removal  o*  prostate  , 

Rerrxjval  of  prostate  

Extensive  prostate  surgery  , 

Extensive  prostate  surgery  , 

Extensive  prostaie  surgery  

Percul  needle  if.sert.  pros  , 

Surgical  exposure,  prostate  ..... 


APC 


0181 


0183 

0183 
0154 


0183 
0184 
0184 
0162 
0162 


0181 
0181 
0156 
0037 
0183 
0183 
0183 
0183 
0154 


0154 


0183 
0183 
0183 
0131 
0132 
0130 
0183 
0004 
0183 
0183 
0183 
0183 
0183 
0183 
0183 
0004 
0154 
0154 
0183 
0007 
0183 
0183 
0183 
0183 
0183 
0183 
0183 

0183 

0183 
0183 
0183 
0183 
0154 
0154 
0131 
0130 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


0163 
0165 


29.4217         $1,605.28 


29.4217 
29.4217 

2.4747 
98921 
21.6724 
21.6724 
21.6724 
21  6724 
26.9636 


$1.605  28 
Si. 605.28 
$135  02 
$539  72 
$1.18247 
$1.182  47 
$1.182  47 
$1,182.47 
$1,471.16 


21.6724 

21.6724 
26.9636 

21.6724 

21.6724 
21.6724 
40  8064 
572045 
32  7724 
21.6724 

1.5882 
21.6724 
21.6724 
21  6724 
21  6724 
21.6724 
21  6724 
21.6724 

1  5882 
26  9636 
26  9636 
21.6724 
1 1 .8633 
21.6724 
21  6724 
21.6724 
21  6724 
21  6724 
21  6724 
21 .6724 


21.6724 

21.6724 
21.6724 
21,6724 
21  6724 
26.9636 
26  9636 
40.8064 
32  7724 


21.6724 

38995 

38995 

21  9098 

21  9098 


33.8805 
14.6838 


$621.82 

$621.82 

$621  82 

$40  52 

S237.45 


$464.85 


$321  06 

$321  06 
$321  06 
$27  00 
S107  94 
$236.49 
$236  49 
$23649 
$23649 
$294.23 


26.9636  I   $1,471.16  i         $464.85  |    $294  23 


$1,182.47 

$1.182  47 
$1,471.16 


$1,182 

$1,182. 
$1,182 
$2,226 
$3,121 
$1,788 
$1,182 

S86 
$1,182 
$1,182 
$1,182 
$1,182 
$1,182 
Si. 182 
SI. 182 

$86 
$1,471 
$1,471 
$1,182 
$647, 
$1,182 
$1,182 
$1,182 
$1,182 
$1,182 
$1,182 
$1,182 


47 

47 

47 

44 

13 

09 

47 

65 

47  1 

47  ' 

47  1 

47  i 

47  ; 

47 

47  I 

65 

16 

16 

47 

27  I 

47  1 

47 

47 

47 

47 

47  i 

47  1 


$464.85 


$1,001.89 

$1,239.22 

$659.53 

$22.36 


$22.36 
$464  85 
$464.85 


$1,182.47 

$1,182.47 
$1,182.47 
$1.18247 
SI. 18247 
$1,471,16 
$1,471.16 
$2,226.44 
$1,788.09 


$1,182.47 

$212.76 

$21276 

$1,195.42 

$1,195.42 


$464  85 

$464  85 

$1,001.89 

$659.53 


$96.27 

$96.27 


S236  49 
$236  49 
$294  23 

$23649 
$23649 
$236  49 
S445  29 
$624,23 
$357  62 
S236  49 

$1733 
$236  49 
S236.49 
$23649 
S236  49 
S236  49 
$236.49 
$236  49 

$17.33 
$294  23 
$294  23 
$236.49 
$129  45 
$236  49 
$23649 
$236  49 
$236  49 
S236.49 
S236  49 
S236  49  Wl 

$23649 
$236.49 
S236  49 
$236  49 
$236  49 
$294  23 
S294  23 
S445  29 
$357  62 


$1.848  55 
$801.16 


$236.49 
$42  55 

$4255 
$239  08 
$239  08 


$368.71 
$160.23 


CPT  codes  ano  aescriptions  only  are  copyngK  A-^enca'-  Medical  Association  All  Rignts  Reserved  Applicable  FARS'DFARS  Apply. 
Copyngh'  Americar  Oental  Association  All  rights  reser/eo 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


55862 

55865 

55866 

55870 

55873 

55899 

55970 

55980  . 

56405  . 

56420  . 

56440  . 

56441  . 
56501  . 
56515  . 

56605  . 

56606  . 
56620 
56625  . 

56630  . 

56631  . 

56632  . 

56633  . 

56634  . 
56637  . 
56640  . 
56700  . 
56720  . 
56740  . 
56800  . 
56805 
56810  . 
56820  . 
56021  . 
57000  . 
57010  .. 
57020  .. 

57022  .. 

57023  .. 
57061  .. 
57065  .. 
57100  .. 

57105  .. 

57106  ,. 

57107  .. 

57109  .. 

57110  .. 

57111  .. 

57112  .. 
57120  .. 
57130  .. 
57135  .. 
57150  .. 
57155  .. 
57160  .. 
57170  .. 
57180  .. 
57200  .. 
57210  ., 
57220  .. 
57230  .. 
57240  ., 
57250  . 
57260  . 
57265  .. 
57268  . 
57270  . 
57280  . 
57282  .. 
57284    .. 

57287  .. 

57288  . 

57289  .. 

57291  .. 

57292  ... 
57300     . 


C 

c 
c 

T 
T 
T 
E 
E 
T 
T 

T  , 
T 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

t  .. 

c  .. 

c  .. 

c  .. 

t  .. 

t  .. 

t  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

t  .. 

T  .. 

C  .. 

C  .. 

C  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

C  .. 

t  .. 


Extensive  prostate  surgery  .... 

Extensive  prostate  surgery  .... 
Laparo  radical  prostatectomy  ., 
Vag  hyst  w.enterocele  repair  ., 

Cryoabiate  prostate   

Genital  surgery  procedure  

Sex  transformation,  W  to  F  

Sex  transfonnation,  r  to  M  

I  &  D  0*  vulvaypenr)eum  

Drainage  of  gland  abscess  

Surgery  for  vulva  iesion  

Lysis  0'  labial  lesiorisi  

Destroy,  vulva  lesions,  sim  

Destroy  vulva  lesiOTi,  s  compi  .. 

Biopsy  of  vulva/perineum  

Biopsy  of  '/ulva/perineum  

Partial  removal  of  AJlva   

Complete  removal  of  vulva  

Extensive  vulva  surgery  

Extensive  vulva  sungery  

Extensive  vulva  surgery  

Extensive  vulva  sungerv  

Extensive  vulva  surge-^  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Partial  'emoval  of  hymen  , 

Incision  of  tiymen  , 

Remove  vagina  gland  lesion  .... 

Repair  of  vagina      

Repair  clitons  

Repair  o*  penneum        

Exam  of  vulva  w/sccpe  

Exam/biopsy  of  vulva  w/scope  . 

Exploration  of  vagina    

Drainage  of  pelvic  abscess 

Drainage  of  pelvic  fluid   

I  &  d  vaginal  hematoma,  pp  

I  &  d  vag  hematoma,  "on-ob  ... 
Destroy  vag  lesions,  simple  ... 
Destroy  vag  lesions,  complex  .. 

Biopsy  of  vagina  ,,., 

Biopsy  of  vagina  

Remove  vagina  wall  partial  

Remove  vagina  tissue,  part     ... 
Vaginectomy  partial  w  nodes  ... 
Remove  vagina  wall,  complete 
Remove  vagina  tissue.  compI  .. 
Vaginectomy  w/nodes,  compI  .. 

Closure  of  vagina    ..  

Remove  vagina  lesion  

Remove  vagina  lesion  

Treat  vagina  infection  

Insert  uten  tandems/ovoids  

Insert  pessary/otfier  device  

Fitting  of  diaptiragnVcap  

Treat  vaginal  bleeding    

Repair  of  vagina    

Repair  vagina/penneum  

Revision  of  urettira  

Repair  of  urethral  lesion 

Repair  bladder  &  vagina  , 

Repair  rectum  &  vagina   , 

Repair  of  vagina       , 

Extensive  repair  of  vagina  , 

Repair  of  tx)wel  bulge    

Repair  of  twwel  pouch  

Suspension  of  vagina     

Repair  of  vaginal  prolapse  

Repair  paravaginal  defect  

Revise/remove  sling  repair  

Repair  bladder  defect    

Repair  bladder  &  vagina  

Construction  of  vagina    

Constnjct  vagina  wlt^  graft  

Repair  rectum-vagina  fistula  


0197 
0674 
0164 


0192 
0192 
0194 
0193 
0017 
0695 
0019 
0019 
0195 
0195 


0194 
0193 
0194 
0194 
0194 
0194 
01 88 
0189 
0194 
0194 
0192 
0007 
0007 
0194 
0194 
0192 
0194 
0194 
0195 
0195 


0195 
0194 
0194 
0191 
0193 
0188 
0191 
0192 
0194 
0194 
0195 
0195 
0195 
019S 
0195 
0195 
0195 


0195 
0202 
0202 
0195 
0195 


0195 


4  8280 

119.9733 

1.2021 


2.7121 

27121 

18  4286 
15.0453 
16  3697 

19  1849 
3,9493 
39493 

25  6950 
25.6950 


18,4286 
15,0453 
18  4286 
1 8  4286 
18  4286 
18  4286 

1.1365 

1 .4232 
18  4286 
18  4286 

27121 
1 1  8633 
1 1  8633 
18  4286 
1 8  4286 

2,7121 
18  4286 
18  4286 
25.6950 
25.6550 


25  6950 
18  4286 
18  4286 

0  1853 
15  0453 

1  1365 
0  1853 
2,7121 

18  4286 
18  4286 
25.6950 
25  6950 
25  6950 
256950 
25  6950 
256950 
25.6950 


25.6950 
38  9821 
38,9821 
25  6950 
25.6950 


25  6950 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$263.42 

$6,545.86 

$65.59 


$147.97 
$147.97 

$1,005.48 
$820.89 
$893.15 

$1,046.75 
$215.48 
$215.48 

$1,401,94 

$1,401.94 


$1,005.48 

$820.89 

$1,005.48 

$1,005  48 

$1,005.48 

$1,005  48 

$62.01 

$77.65 

$1,005.48 

$1,005.48 

$147.97 

$647.27 

$647.27 

$1,005.48 

$1,005.48 

$147.97 

$1,005.48 

$1,005.48 

$1,401.94 

$1,401.94 


$1,401.94 

$1,005.48 

$1,005.48 

$10.11 

$820.89 

$62.01 

$10,11 

$147.97 

$1,005.48 

$1,005.48 

$1,401.94 

$1,401.94 

$1,401.94 

$1,401.94  I 

$1,401.94 

$1,401.94 

$1,401.94 


$1,401.94 
$2,126.90 
$2,126.90 
$1,401.94 
$1,401.94 

$1,401.94 


$17.59 


$39.11 

$39,11 

$397  84 

$171,13 

$227  84 

$266  59 

$71,87 

$71,87 

$483,80 

$483.80 


$397.84 

$171,13 
$397  84 
$397  84 
$397,84 
$397  84 

$1809 
$397  84 
$397  84 

$39.11 


$397  84 
$397,84 
$39  11 
$397  84 
$397  84 
$483.80 
$483  80 


$483  80 
$397  84 
$397  84 
$2.93 
$171.13 

$2.93 
$39  11 
$397  84 
$397  84 
$483.80 
$483.80 
$483.80 
$483.80 
$483  80 
$483.80 
$483.80 


$483.80 

$1,042  18 

$1,042  18 

$483.80 

$483.80 

$483.80 


$52  68 

$1,309.17 

$13.12 


$29.59 

$29  59 

$201  10 

$164  18 

$178  63 

$209.35 

$43  10 

$43  10 

$280  39 

$280.39 


$201  10 
$164,18 
$201  10 
$201  10 
$201  10 
$201  10 

$1240 

$15,53 
$201  10 
$201  10 

$29  59 
$12945 
$129  45 
$201  10 
$201  10 

$2959 
$201  10 
$201  10 
$280  39 
$280  39 


$280  39 
$201  10 
$201  10 
$2.02 
$164  18 

$1240 
$2  02 

$29  59 
$201  10 
$201  10 
$280  39 
$280.39 
$280  39 
$280,39 
$280  39 
$280  39 
$280,39 


$280  39 
$425,38 
$425  38 
$280.39 
$280.39 

$280  39 


r^L^^/"^  aescriptions  only  a-e  copyrignt  AmerK:^  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  AddIv 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


57305 
57307 
57308 
57310 
57311 
57320 
57330 
57335 
57400 
57410 
57415 
57420 
57421 
57425 
57452 
57454 
57455 
57456 
57460 
57461 
57500 
57505 
57510 
57511 
57513 
57520 
57522 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58146 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 
58290 
58291 
58292 
58293 
58294 
58300 
58301 
58321 
58322 
58323 
58340 
58345 
58346 
58350 
58353 
58400 
58410 
58520 


Status  indi- 
cator 


C 
C 

c 

T 

c 

T 
T 
C 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T' 

T 

T 

T 

T 

T 

C 

C 

c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

E 
T 
T 
T 
T 
N 
T 
T 
T 
T 
C 
C 

c 


Condition 


Description 


Nl 


Repair  rectum-vagina  fisluia 

Fistula  '•epair  S  coiostorriy   

Fistula  'epai'   t^arspenr.e   

Repair  urethrovaginal  'esion  .. 
Repair  urethrovaginal  iesion  .. 
Repair  oladde'-vagina  lesion  . 
Repair  DIadder-vagina  lesion  . 

Repair  vagina  

Dilation  o'  vagina       

Pelvic  examination     

Remove  vaginal  to^eign  body 

Exam  of  vagina  w  scope  

Exan-i'bEOpsy  o!  vag  w  scope  - 
Laparoscopy  surg  coipopexy 

Examination  of  vagina   

Vagina  examinatiori  &  biopsy 

Biopsy  o'  ceni'ix  w  scope   

Enaocen,/  curettage  *  scope  .. 

Cervix  excision  

Conz  of  cervix  w/scope.  leep  . 

Biopsy  of  cervix  

Endocenvica!  curettage    

Cauterization  of  cervix  

Cryocautery  of  cervix  

Laser  su'gery  of  cervix  

Conization  o'  cervix  

Conization  of  cervix :... 

Removal  of  cervix   

Removal  of  cervix,  radical 

Removal  of  residual  cervix 

Remove  cervix,  repair  pelvis  ... 

Removal  of  'esidual  cervix 

Remove  cervix,repair  vagina 
Remove  ce'\'ix   'epar  bowel 

Revision  of  cen/ix  

Revision  of  cervix  

Dilation  of  cervical  canal  

D  &  c  of  residual  cervix 

Biopsy  of  uterus  lining 

Dilation  and  curettage  

Removal  of  uterus  lesion  

Myomectomy  vag  method  

Myomectomy  abdom  complex 

Total  hysterectomy  

Total  hysterectomy  

Partial  hysterectomy 

Extensive  hysterectomy  

Extensive  hysterectomy  

Removal  of  pelvis  contents  .-... 

Vaginal  hysterectomy  

Vag  hyst  including  t'o 

Vag  hyst  wlo  &  vag  repair  ... 

Vag  hyst  \M/unnary  repair  

Vag  hyst  w/enterocele  repair  . 
Hysterectomy/revise  vagina  ... 
Hysterectomy  revise  vagina  ... 

Extensive  hysterectomy  

Vag  hyst  complex  

Vag  hyst  inci  t/o,  complex  

Vag  hyst  t/o  &  repair,  compi  ., 
Vag  hyst  w/uro  repair,  compI  . 
Vag  hyst  w/enterocele.  corripf 

Insert  intrautenne  device 

Remove  intrautenne  device  ... 

Artificial  insemination   

Artificial  insemination  

Sperm  washing  

Catheter  for  hysterography  .... 

Reopen  fallopian  tube  

Inserl  heymar'  uten  capsule  ... 

Reoper-  'allopian  tube     

Enoomet'  ablate,  thermal 

Suspension  o*  uterus  

Suspension  o'  ute'us  

Repair  o'  ruptured  uterus  


APC 


0195 


0195 
0195 


0194 
0194 

0194 
0192 
0192 
0130 
0189 
0192 
0192 
0192 
0193 
0194 
0192 
0192 
0193 
0189 
0193 
0194 
0195 
0195 


0195 

0195 
0195 
0194 
0194 
0193 
0196 
0188 
0196 


0195 


0189 
0197 
0197 
0197 


0194 

0193 
0194 
0195 


Relative 
weight 


25.6950 

25  6950 

25  6950 


18  4286 
1 8  4286 
18  4286 
27121 
27121 
32  7724 

1  4232 

2  7121 
2.7121 
2.7121 

15.0453 

18.4286 

2.7121 

2.7121 

1 5  0453 

1  4232 

15  0453 

18  4286 

256950 

25.6950 


256950 
25.6950 
25.6950 
18  4286 
18  4286 
15.0453 
16.1219 
1  1365 
16  1219 


25.6950 


1.4232 
4.8280 

4  8280 
48280 

18  4286 

15  0453 
18  4286 
25.6950 


Payment 

rate 


National  Minimum 

unadjusted       unadjusted 
copaymeni       copayment 


$1,401.94 

$1,401.94 

$1,401.94 

$1  C0£  4-8 

$1,006  48 

$1,005  48 

$147  97 

$147  97 

$1.788  09 

$77  65 

$147  97 

$147,97 

$147,97 

$820  89 

$1.005  48 

$147  97 

$147  97 

$820  89 

$77.65 

S820  89 

$1  005  48 

$1,401  94 

$1,401.94 


$1,401.94 

$1,401.94 

$1,401.94 

$1  005  48 

$1.005  48 

$820.89 

$879.63 

$62  01 

$879  63 

$1,401.94 


$77.65 
$263.42 

$263  42 
$263.42 

$1,005.48 
^$820.89 
$1,006.48 
$1,401.94 


$483.80 

$483  80 

$483  80 

$397  84 

$397  84 

$397  84 

$39  11 

S39  11 

$659  53 

$1809 

$39  11 

$39  11 

$39  11 

$171  13 

$397  84 

$39  11 

$39  11 

$171.13 

$18.09 

$171.13 

$397.84 

$483  80 

$483.80 


$483.80 
$483.80 
$483.80 
$397  84 
$397.84 
$171  13 
$33823 

$338.23 

$483.80 


$18.09 


$397.84 
$171.13 
$397.84 
$483.80 


$280  39 

$280  39 
$280  39 

$201.10 

$201  10 

$201.10 

$29  59 

$29  59 

$357  62 

$15.53 

$29  59 

$29  59 

$29  59 

$164.18 

$201.10 

$29.59 

$29.59 

$164.18 

$15.53 

$16418 

$201  10 

$280  39 

$280.39 


$280  39 
$280.39 
$280.39 
$201.10 
$201.10 
$164.18 
$175.93 
$1240 
$17593 

$280  39 


$15,53 
$52  68 

$52  68 
$52  66 


$201  10 

$164  18 
$201  10 
$280  39 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association,  AH  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Description 


58540 

58545 

58546 

58550 

58552 

58553 

58554 

58555 

58558 

58559 

58560 

58561 

58562 

58563 

58578 

58579 

58600 

58605 

58611 

58615 

58660 

58661 

58662 

58670 

58671 

58672 

58673 

58679 

58700 

58720 

58740 

58750 

58752 

58760 

58770 

58800 

58805 

58820 

58822 

58823 

58825 

58900 

58920 

58925 

58940 

58943 

58950 

58951 

58952 

58953 

58954 

58960    . 

58970 

58974  .. 

58976   . 

58999 

59000 

59001 

59012 

59015    . 

59020    . 

59025 

59030 

59050 

59051 

59070 

59072 

59074  ^^ 

59076   . 

59100 

59120 

59121 

59130 

59135    . 

59136 


C 

T 
T 
T 
T 
T 

T  . 
T 
T 
T 
T 

T  , 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
C  . 
T  . 
T  . 
T  , 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
C  . 
C  . 
c  . 
c  . 
c  . 
c  . 
T  . 
C  . 
T  . 
C  . 
T  . 
C  . 
T  . 
T  . 
T  . 
C  . 
C  ., 
c  ., 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
E  .. 
B  .. 
T  .. 
T  .. 
T  - 
T  .. 
C  .. 
C  .. 
C  .. 
C  .. 
C  .. 
c  .. 


Revision  of  uterus  .  

Laparoscooic  myomectomy  ,   .. 
Laparo-myomectomy  complex 
Laparo-asst  vag  hysterectomy  . 

Laparo-vag  hyst  inol  to    

Laparo-vag  hyst.  complex  

Laparo-vag  hyst  wto.  compi  ... 

Hysteroscopy,  dx.  sep  proc  

Hysteroscopy    biopsy  

Hysteroscopy  lysis  

Hysteroscopy  resec!  septum  ... 
Hysteroscopy  remove  myoma 

Hysteroscopy   remove  fb  

Hysteroscopy,  ablation  , 

Laparo  proc.  uterus  , 

Hysteroscope  procedure  

Division  of  fallopian  tube  

Division  of  fallopian  tube  , 

Ligate  oviduct!  5 '  add-on  

Occlude  fallopian  tube(s) 

Laparoscopy.  lysis  

Laparoscopy,  rertiove  adnexa  ... 

Laparoscopy,  excise  lesions  

Laparoscopy  tubal  cautery 

Laparoscopy   tubal  block  

Laparoscopy  fimbnoplasty  

Laparoscopy   salpingostomy 

Laparo  proc.  oviduct-ovary  

Removal  of  fallopiari  tube  „. 

Removal  of  ovary  tube{s)  

Revise  fallopian  tut)«(s)   

Repair  oviduct 

Revise  ovanan  tube(s)  

Remove  tubal  obstruction  

Create  new  tubal  opening  

Drainage  of  ovanan  cvst(s)  

Drainage  of  ovanan  cyst(s)  

Drain  ovary  abscess,  open  

Dram  ovary  abscess,  percut  

Drain  pelvic  abscess,  percut 

Transposition,  ovar/(s)  

Biopsy  of  ovary(s)    

Partial  removal  of  o\/ary(s)  

Removal  of  ovanan  cyst(s)  

Removal  of  ovaryisi  

Removal  of  ovaryts)  , 

Resect  ovarian  malignancy ., 

Resect  ovanan  malignancy .., 

Resect  ovanan  malignancy 

Tah.  rad  dissect  for  debulk  

Tah  rad  debu!K.1ympb  remove  ... 

Exploration  of  abdomen  

Retnevai  of  oocyte  

Transfer  of  embryo  

Transfer  of  embryo  

Genital  surgery  procedure   

Amniocentesis  diagnostic  

Amniocentesis   therapeutic  

Fetal  cord  puncture, prenatal  

Chonon  biopsy   

Fetal  contract  stress  test 

Fetal  non-stress  test  

Fetal  scalp  blood  sample  

Fetal  monitor  w/report  

Fetal  monitormterpret  only  

Transabdom  ammoinfus  w/  us  ... 

Umbilical  cord  occiud  w,  us  

Fetal  fluid  drainage  */  us 

Fetal  shunt  placement,  w/  us  

Remove  uteais  lesion  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy   

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy   


APC 


0130 

0131 
0132 
0131 
0131 
0131 
0190 
0190 
0190 
0387 
0387 
0190 
038? 
0130 
0190 
0195 


0194 

0131 
0131 
0131 
0131 
0131 
0131 
0131 
0130 


0193 


0195 


0193 


0193 
0195 
0195 


0194 

0197 
0197 
0191 
0198 
0198 
0198 
0198 
0198 
0198 
0198 


0198 
0198 
0198 
0198 


Relative 
weight 


32  7724 
40.8064 
57  2045 
40  6064 
40  8064 
40.8064 
19  6922 
19.6922 
19  6922 
28  1480 
28  1480 
19  6922 
28.1480 
32  7724 
19.6922 
25.6950 


18.4286 

40  8064 
40  8064 
40  8064 
40.8064 
40  8064 
40.8064 
40  8064 
32.7724 


15.0453 

25.6950 

15.0453 

15.0453 
25  6950 

256950 


18.4286 
48280 
4.8280 
0.1853 
1  3578 
1  3578 
1  3578 
1,3578 
1 .3578 
1  3578 
1.3578 


1.3578 
1  3578 
1 .3578 
1 .3578 


cZ'^,^Zr^::'Zr.^TJ:::r^^^^^^^  Assoc^n..^,  n^^  Reserved.  App^ca^^  FARS/DFARS  Apply 


Payment 
rate 


$1,788.09 
$2,226.44 
$3,121.13 
$2,226.44 
$2,226.44 
$2,226.44 
$1,074.43 
$1,074.43 
$1,074.43 
$1,535.78 
$1,535.78 
$1,074.43 
$1,535  78 
$1,788.09 
$1,074.43 
$1,401.94 


$1.005  48 
$2,226.44 
$2.226  44 
$2,226.44 
$2,226.44 
$2,226.44 
$2,226.44 
$2,226.44 
$1,788.09 


$820.89 

$1,401.94 

$820.39 

$820.89 

$1,401.94 
$1,401.94 


$1,005.48 
$26342 
$263.42 
$10.11 
$74.08 
$74.08 
$74.08 
$74.08 
$74.08 
$74.08 
$74.08 


$74.08 
$74.08 
$74.08 
$74.08 


National 
unadjusted 
copayment 


$659  53 

$1,001  89 

$1,239.22 

$1,001.89 

$1,001.89. 

$1,001  89 

$424.28 

$424.28 

$42428 

$655  55 

$655.55 

$424.28 

$655.55 

$65953 

$424.28 

$483.80 


$397.84 

$1,001  89 
$1,001.89 
$1,001  89 
$1,001  89 
$1,001.89 
$1,001.89 
$1,001.89 
$659.53 


$171.13 
$483.80 
$171.13 


$397.84 


$2.93 
$32.19 
$32  19 
$32  1 9 
$32  19 
$32,19 
$32  19 
$32.19 


$32.19 
$32  19 
$32.19 
$32.19 


Winimum 
unad)usted 
copayment 


$357  62 
$445.29 
$62423 
$445  29 
$445.29 
$445  29 
$214  89 
$214.89 
$214  89 
$307  16 
$307  16 
$214,89 
$307,16 
$357.62 
$214  89 
$28039 


$201  10 
$445.29 
$445.29 
$445.29 
$445  29 
$445.29 
$445.29 
$445  29 
$357.62 


$164  18 
$280  39 
$164  18 


$171.13  $16418 
$483.80  $28039 
$48380     $28039 


$201  10 
$52  68 
$52  68 

$2  02 
$14.82 
$14.82 
$14.82 
$1482 
$14,82 
$14,82 
$14.82 


$14.82 
$1482 
$14.82 
$14.82 
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Addendum  B.— Payment  Status  bv  HCPCS  Code  and  Related  Information  CA.ENDEi=.  Year  2004— Continued 


CPT/UCPCS 


59140 
59150 
59151 
59160 
59200 
59300 
59320 
59325 
59350 
59400 
59409 
59410 
59412 
59414 
59425 
59426 
59430 
59510 
59514 
59515 
59525 
59610 
59612 
59614 
59618 
59620 
59622 
59812 
59820 
59821 
59830 
59840 
59841 
59850 
59851 
59852 
59855 
59356 
59857 
59866 
59870 
59871 
59897 
59898 
59899 
60000 
60001 
60100 
60200 
60210 
60212 
60220 
60225 
60240 
60252 
60254 
60260 
60270 
60271 
60280 
60281 
60500 
60502 
60505 
60512 
60520 
60521 
60522 
60540 
60545 
60600 
60605 
60650 
60659 
60699 


Status  indi- 
cator 


Condition 


C 

T 
T 
T 
T 
T 
T 
C 

c 

B 
T 
B 

T 
T 
B 
B 
B 
F 
C 
E 
C 
E 
T 
E 
E 
C 
E 
T 
T 
T 
C 
T 
T 
C 

c 
c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 
T 
T 
T 
C 
C 
T 
C 
C 

c 
c 
c 
c 
c 
c 

T 
T 


Nl 


Description 


Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

D  &  c  after  delivery  

Insert  cervical  dilator  

Episiotomy  or  vaginal  repair  

Revision  of  cervix  ^. 

Revision  of  cervix  

Repair  of  uterus  

Obstetncal  care 

Obstetncal  care  

Obstetrical  care  

Antepartum  nnanipulation  

Deliver  placenta 

Antepartum  care  only  

Antepartum  care  only 

Care  after  delivery 

Cesarean  delivery  

Cesarean  delivery  only  

Cesarean  delivery  

Remove  uterus  after  cesarean  

Vbac  delivery  

Vbac  delivery  only  

Vbac  care  after  delivery  ^. 

Attempted  vbac  delivery 

Attempted  vbac  delivery  only  

Attempted  vbac  after  care 

Treatment  of  miscarnage  

Care  of  miscarnage 

Treatment  of  miscarnage  

Treat  uterus  infection  

Alxirtion  

Abortion  

Abortion  

Abortion  

Atxjrtion  

AtKjrtion  

Atxirtion 

Atxjrtion  

Abortion  (mpr)  

Evacuate  mole  of  uterus  

Remove  cerclage  suture  

Fetal  mvas  px  w/  us  

Laparo  proc.  ob  care/deliver 

Maternity  care  procedure  

Drain  tfiyroid/tongue  cyst  

Aspirate/inject  thynod  cyst  

Biopsy  of  thyroid  

Remove  ttiyroid  lesion  

Partial  t^y^ol0  excision  

Partial  ttiyroid  excision  

Partial  'emoval  of  ttiyroid  

Partial  removal  of  ttiyroid  

Removal  of  thyroid  

Removal  of  thyroid 

Extensive  thyroid  surgery 

Repeat  thyroid  surgery 

Removal  of  thyroid  

Removal  o1  thyroid  

Remove  thyoid  due'  lesion  

Remove  thyoid  Out;  lesion  

Explce  pa-athyroio  glands  

Re-explore  parathyroids    

Explore  parativ'oia  glands  

Autotranspiar.t  parathyroid  

Removal  of  thymus  gland  

Removal  o'  thyrrxjs  gland  ."". 

Removal  o*  thymus  gland  

Explore  adrenal  gland     

Explore  adrena:  gland     

Remove  carotia  tx)dy  lesion  

Remove  carotid  txxly  lesion   

Laparoscopy  adrenalectomy  

Laparo  proc   endocnne  

Endocrine  surgery  procedure 


APC 


0131 
0131 
0196 
0189 
0193 
0194 


0199 


0700 
0199 


0199 


0201 
0201 
0201 


0200 
0200 


0196 
(^01 
0194 
0198 
0130 
0198 
0252 
0004 
0004 
0114 
0114 
0114 
0114 
0114 
0114 
0256 


0256 


0114 
0114 
0256 


0022 


0130 
0114 


Relative 
weight 


40  8064 

40  8064 
16.1219 
1 .4232 
15.0453 
18.4286 


Pavment  National  Minimum 

^j  ]    unadjusted       unadjusted 

copayment      copayment 


17.2831 

2  4306 
17  2831 


17.2831 


16.8660 

168660 

16  8660 

17.9920 
17.9920 


1 .3578 

16.8660 

18.4286 

1  3578 

32.7724 

1  3578 

64469 

1.5882 

1.5882 

37.5963 

37  5963 

37  5963 

37  5963 

37  5963 

37  5963 

35.1543 

i35.1548 


37.5963 
37.5963 
35.1548 


18.7932 


32  7724 
37  5963 


-t- 


$2.226  44 
$2,226  44 

$879  63 
$77.65 

$820-89 
$1 ,005.48 


$942.98 

$132.62 
$942.98 


$942.98 


$920.23 

$920  23 
$920.23 

$981  66 
$981.66 


$74.08 

$920  23 
$1.005  48 

$74.08 
$1,788.09 

$74  08 
$351  75 

$86  65 

$86.65 
$2,051  29 
$2,051  29 
$2,051  29 
$2,051.29 
$2,051  29 
$2,051  29 
$1,918.08 

$1,918.08 


$2,051  29 
$2,051.29 
$1,918.08 


$1,025.38 


$1.788  09 
$2,051  29 


$1,001.89 

$1,001.89 

$338.23 

$1809 
$171.13 
$397.84 


$37.13 


$329.65 

$329  65 
$329  65 

$307.83 
$307.83 


$32.19 
$329.65 
$397.84 

$32  19 
$659  53 

$32  19 
$11341 

$22.36 

$22.36 
$48591 
$485  91 
$48591 
$48591 
$48591 
$48591 


$485.91 
$485.91 


$354  46 


$659.53 
$485.91 


$445.29 

$445.29 
$175  93 
$r5.53 
$16418 
$201  10 


$188.60 

$2652 
$188.60 


$188.60 


S184.05 

$184  05 
$184.05 

$196.33 
$196.33 


$14.82 
$184.05 
$201.10 

$14  82 

$357  62 

$14  82 

$70-35 

$1733 

$17.33 

$410.26 

$41026 

$41026 

$410  26 

$41026 

$41026 

$383  62 

$383.62 


$41026 
$410  26 
$363  62 


$205  06 


$357  62 
$410.26 


CPT  codes  and  descnptions  only  are  copyright  Arr-ie'icar  MeOicai  Association.  AH  Higms  Reserved  AppiicaDle  FARS/DFARS  Apply. 
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CPT.HCPCS 


Status  indi- 
cator 


Condrtjon 


61000 

61001 

61020 

61026 

6105O 

61055 

61070 

611 05 

61107 

61 '08 

61120 

51 140 

61150 

6115' 

61  154 

61156 

61210 

61215 

61250 

61253 

61304 

61305 

61312 

61313 

51314 

61315 

61316 

61320 

61321 

61322 

61323 

61330 

61332 

61333 

61334 

61340 

61343 

61345 

6'440 

61450 

61458 

61460 

61470 

61480 

61490 

61500 

61501 

61510 

61512 

61514 

61516 

61517 

61518 

61519 

61520 

61521 

61522 

61524 

61526 

61530 

61531 

61533 

61534 

61535 

61536 

61537 

61538 

61539 

61540 

61541 

61542 

61543 

61544 

61545 

61546 


T 
T 
T 
T 
T 
T 
T 
C 

c 

c 
c 

r 
r 
C 
C 
C 

c 

T 
C 
C 

c 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
T  . 

c . 

c  . 
c . 
c . 
c 
c 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 
c 
c 

c  . 

c  . 

c  . 

c  . 
c 

c  , 

c  . 

c  . 

c  . 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 
c 

c  , 

c  , 

c  . 


Nt. 


Nl 


Description 


Remove  cranial  cavity  fluid  .. 
Remove  cranial  cavity  fluid  .. 

Remove  bram  cavity  fluid 

Injection  into  brain  canal  

Remove  brain  canal  fluid  

Injection  into  brain  canal  

Brain  canal  shunt  procedure 

Twist  dnll  hole  

DnII  skull  for  implantation  

Dnll  skull  for  drainage  

Burr  hole  for  punclude  

Pierce  skull  for  biopsy 

Pierce  skull  for  drainage  , 

Pierce  skull  for  drainage  

Pierce  skull  &  remove  clot  .... 

I  Pierce  skull  for  drainage  

I  Pierce  skull,  implant  device  .. 

Insert  brain-fluid  device  

Pierce  skull  &  explore  

Pierce  skull  &  explore  

I  Open  skull  for  exploration  

j  Open  skull  for  exploration  

I  Open  skull  for  drainage 

1  Open  skull  for  drainaige 

[  Open  skull  for  drainage 

I  Open  skull  for  drainage 

I  Impit  cran  Ixsne  flap  to  abdo  . 

I  Open  skuH  for  drainage  

Open  skull  for  drainage 

Decompressive  craniotomy  ... 
j  Decompressive  lobectomy  .... 

I  Decompress  eye  socket  

Expk5re;biopsy  eye  socket  .... 

Explore  orbit'remove  lesion   .. 

I  Explore  orbit-remove  object  .. 

Relieve  cranial  pressure  

Incise  skull  (press  relief)  

Relieve  cranial  pressure  

Incise  skull  for  surgery  

Incise  skull  tor  surgery  

incise  skull  for  brain  wound  .. 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Inase  skull  for  surgery  

Removal  of  skull  lesion  

Remove  infected  skull  bone  ... 

Removal  of  brain  lesion  

Remove  brain  lining  lesion 

Removal  of  brain  abscess  

Renxival  of  brain  lesion  

ImpIt  brain  chenrxstx  add-on  ... 

Removal  of  brain  lesion  

Remove  brain  lining  lesion  ..... 

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Removal  o'  b'-ain  abscess  

Removal  o*  brain  iesion  

Removal  of  bram  lesion  

Removal  of  brain  lesion  

Implant  bram  electrodes 

Implant  brain  electrodes 

Removal  of  brain  lesion  

Remove  brain  electrodes  

Removal  of  bram  lesion  

Removal  o!  brain  tissue  

Removal  of  bram  tissue  

Removal  of  brain  tissue  

Removal  of  brain  tissue  

Incision  of  brain  :issue  

Removal  of  bram  tissue  

Removal  of  bram  tissue  

Remove  &  treat  Dram  lesion  .. 

Excision  of  brain  tumor  

Removal  of  pituitany  gland 


APC 


Relative 

weight 


Payment 
rate 


1- 

0212 
0212 
0212 
0212 
0212 
0212 
0212  I 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


2.9739 
2  9739 

2.9739 
29739 
2  9739 
2.9739 
2.S739 


0224 


$162.26 
$162.26 
$162.26 
$162.26 
$162.26 
$162,26 
$162.26 


$74.67 
$74  67 
$74  67 
$7467 
$74  67 
$74.67 
$7467 


$32  45 

$32  45 
$32  45 
$32  45 
$32  45 
$32  45 
$32  45 


34.1770 


0256 


$1,864.73 


$453.41 


35.1548 


$1,918.08 


$372.95 


$383.62 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Yeap  2004--Continjed 

CPT/HCPCS 

^'^c^tor"*^           Condition                                    Descnption 

_ 

APC 

Relative 
weight 

Pavmeni             '^^''-'^a             Minimum 
rate^          unaoiusiec       unad|usted 
copayment       copayment 

61548  

C  

c 

c 

c 

c 

c 

c 

0  

c 

c 

0  

c 

c 

c 

c - 

c 

c 

0  

c 

c 

0  

c 

c 

c 

c 

c 

0  

0  

c 

c 

c 

c  ....- 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

0  

C  .'. 

T  

c 

T  

c 

0  

0  

c 

c 

c 

c 

c 

c 

c 

c 

G :. 

c 

c 

0  

c 

0  

c 

c 

0  

c 

T 

T 

E  

s 

c 

c 

c 

Removal  o'  p'tuita"/  gland  

Release  o*  skuIi  seams  

61550    

6'552  

Release  o'  skuI!  seams  

Incise  skjH  sutu'es  

Incise  skjil  sutu'es  



61556  

61557    

61558  

Excision  0*  skuii.sutures 

Excision  o'  sKull  sutures 





61559  

61563  

ExC'S.or  c<  skull  tumor  „ 

Excision  of  skull  tumor  

61564    

61566    

Nl 

Nl 

Removal  of  brain  tissue  

Incision  of  brain  tissue   

. 

61567  

61570  

Remove  foreign  body  brain 

Incise  skui'  for  brain  wound     

61571   

61575  

Skull  basetirainstem  surgery  

SkuI-  base  "brainstem  surgery  

Craniofacial  approacr   skull    

Craniofacial  approach,  skull  

Craniofacial  aporoach,  skull  

Craniofacial  approach,  skull  t." 

Orbrtocranial  approach/skull 

61576  

61580  

61581   

61582  



, 

61583  

61584  

61585  

OrDitocranial  approach/skull  

Resec  nasopharynx,  skull  

61586    

61590     

Infratempcra:  approach/skull  

Infratemporal  approach/skull  

Orbitoc-ania  app'oach/skull 

Transtemporai  approach/skull  

Transcochtear  approach/skull  

Transcondvia-  approach/skull 

61591   

61592  

61595  

61596    

61597  

61596  

Transpetrosal  approach. skull  

61600  

Reseclexc'se  cranial  lesion  

61601    

Resecl  excise  cranial  lesion  

Reseci  excise  cranial  lesion 

61605  

61606    

Resectexcise  canial  lesion  

Resect  excise  cranial  lesion  

Resectexcise  cranial  lesion 

Transect  artery,  sinus  

Transect  artery,  sinus  ,,..: 

- ••• 

6160"  

61606  

61609    

61610  

61611   

Transect  artery,  sinus  

Transect  artery,  sinus  

Remove  aneurysm,  sinus  

Resect/excise  lesion,  skull  

Resectexcise  lesion,  skull  

Repair  Oura    

Repair  dura                    

61612  

61613  

61615  

61616  

61618  

61619  

61623  

Endovasc  tempory  vessel  ocd    ...  . 

1555 

$1,650.00 

$330.00 

61624  

Occlusion-embolizatton  cath   

61626  

Transcath  occlusion,  non-ens  

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  

Intracrania'  vesse'  Surgery  

Intracranial  vessei  surgery  

Intracranial  vessei  surgery  

Intracranial  vessei  surgery  

B'ain  aneurysm  repr,  complx  

Brain  aneunyism  --epr,  complx  

Brain  aneunysm  'epr.  simple  

Inner  skull  vessel  surgery  

Clamp  neck  arteny  

00B1 

35.0285 

$1,911.19 

$382.24 

61680  

61682    

' 

61684  

6^686  

61690  

61692  

61697  

61698  

61700  

- , 

61702  

61703  

61705  

Revise  circulation  to  head 

61708  

Revise  circulation  to  head 

61710  

Revise  circulation  to  head 

61711   

Fusion  of  skull  artenes  

, 

61720  

Incise  skulLtirain  surgery   

Incise  skulltirain  surgery  

Incise  skulLtrain  biopsy  ;..;... 

Brain  biopsy  w   cl'm'  guide      ; 

61735  

61750  

61751   

61760  

Implant  brain  electrodes 

61770  

Incise  skuD  for  treatment 

$9(».28 
$118.46 

61790  

Treat  tngeminal  nerve  

Treat  trigeminal  tract  

Focus  radiation  beeim 

0220 
0204 

16.5554 
2.1711 

"  $4b!l3 

?-8C  66 
$23  69 

61791   

61793  

61795  

Brain  surgery  using  computer 

Imolant  neuroelectrodes 

030? 

6.3268 

$345.20            $130.77 

Se&04 

61850  

61860  

Implant  neuroelectrodes 

61862  

DG  imoiant  neurostimul  subcort  

CPT  codes  and  descnptfons  only  are  copyright  Amenca'^  Medical  Assooatton  Ail  Rtghts  Reserved  Appteabte  FARS/DFARS  Appty 
Copyright  Amencar  Dental  Associatfon  All  nghts  re-'=«'vea 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/-HCPCS         ^'^'"^  '"'^'" 
cator 


Conait:on 


Description 


61863  

C 

61864   

c 

61867  

c 

61868  

c 

61870  

c 

61875   

c 

61880  

T 

61885  

s 

61886  

t 

61888  

T 

62000  

c 

62005   

c 

62010   

c 

62100   

c 

62115   

c 

62116   

c 

62117  

c 

62120   

c 

62121  

c 

62140   

c 

62141   

c 

62142   

c 

6214?   

c 

62145 

c 

52146 

c 

62147 

c 

62148   

c 

62150   

c 

62161   

c 

62162   

c 

62163   

c 

62154   

c 

62165 

c 

62180    

c 

52190   

c 

62192   

c 

52194 

T 

62200 

c 

62201 

c 

62220 

c 

62223   

c 

62225  

t 

52230 

T 

62252 

s 

62256 

c 

62258 

c 

62263 

T 

62264 

T 

62268   

T 

62269   

T 

62270 

t 

62272 

T 

62273 

T 

62280 

T 

62281 

T 

62282 

T 

62284 

N 

62287 

T 

62290    ... 

N 

62291 

N 

62292 

T 

62294 

T 

623 10 

T 

62311 

T 

62318 

T 

62319   

T 

52350 

T 

62351  

T 

62355  

t  . 

62360 

T 

62361 

T 

62362 

T 

62365 

T 

62367 

S 

62368   

S 

1"JI Implant  neuroelectrode  

Nl Implant  neuroelectrdc.  acJd'l 

Nl I  Implant  neu'oelectroOe 

Nl 


Implant  neuroeiectrde.  add'l 

Implant  nebroelectrofles     

Implant  neuroelectrodes  

Revise.'''emove  neL..'oelectrode 

Implant  .leurostim  one  array  .... 

Implant  neurostim  arrays  

Revise/remove  neuroreceiver  .. 

Treat  skull  fracture 

Treat  skull  'racture    

Treatment  of  fiead  injury 

Repair  brain  fluid  leakage  

Reduction  of  skull  defect  

Reduction  of  skull  defect 

Reduction  of  skull  defect 

Repair  skull  cavity  lesion   

Incise  skull  repair    

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/flap 

Replace  skull  plate/flap  

Repair  of  skull  &  brair   

Repair  of  skull  witti  graft  , 

Repair  of  skull  with  graft  , 

Retr  txine  flap  to  fix  skull  

Neuroeodoscopy  add-on  

Dissect  brain  w  scope 

Remove  collora  cyst  w/scope  .... 

Neu.'oendoscopy  wfD  removal 

Remove  bram  tumor  w/scope  ... 

Remove  pi!L,i:  tumor  */scope  ... 

Establish  brair  i:;avity  shunt  

Estaolisti  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Replace. irngate  catheter  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  ...... 

Establish  brain  cavity  shunt  

Replaceirngate  catheter 

Replace/revise  brain  shunt  

Csf  shunt  reprogrami  

Remove  brain  cavity  shunt  

Replace  brain  cavity  shunt 

Lysis  epidural  adhesions 

Epidural  lysis  on  single  day  

Dram  spinal  cord  cyst  

Neeole  biopsy,  spinal  cord 

Spinal  fluid  tap.  diagnostc  

Dram  cerebro  spinal  fluid  

Trea;  epidural  spine  lesion 

Treat  spinal  cord  lesion 

Treat  spinal  cord  lesion 

Treat  spinal  canal  lesion  

Iniection  'or  myelogram  

Percutaneous  diskectomy  

Inject  for  spine  disk  x-ray  

Inject  for  spine  disk  x-ray  , 

Iniection  into  disk  lesion  

Iniection  into  spinal  artery  , 

Inject  spine  o't  

Inject  spine  l/s  (cd) 

Iniect  spine  w/cath.  c/l  

Inject  spine  w.'cath  l/s  (cd)  

Implant  spinal  canal  cath  

Implant  spinal  canal  oath  

Remove  spinal  canal  catheter  ... 

Insert  some  infusion  device   

Implant  spine  infusion  pump  

Implant  spine  infusion  pump  

Remove  spine  infusion  device  ... 

Analyze  spine  infusion  pump  

Analyze  spine  infusion  pump  


apc 


0687 

0039 
0222 
0608 


0131 


0122 
0224 
0691 


0203 
0203 
0212 
0005 
0206 
0206 
0206 
0207 
0207 
0207 


0220 


Relative 
weight 


20.4416 

235  1866 

232.2024 

46.7347 


2.1189 


8.8621 

34  1770 
2.8066 


1 1 .5969 
1 1 .5969 

2  9739 
3-2698 
5.2875 
52875 

5  2875 

6  4554 
6  4554 
6  4554 


16.5554 


0212 

2  9739 

0212 

2,9739 

0206 

5,2875 

0206 

5  2875 

0206 

52875 

0206 

52875 

0223 

26  7610 

0208 

40  2830 

0203 

11,5969 

0226 

136.2989 

0227 

160  8363 

0227 

160.8363 

0203 

1 1  5969 

0691 

2  8066 

0691 

2  8066 

Payment 
rate 


$1,115.31 
$12,832,02 
$12,669.20 

$2,549.89 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$513.05 


$1 ,249.45 


$115.61 

$43  80 

$483.53 

$99.16 

$1,864,73 

$453  41 

$153.13 

$76.56 

$632.74 

$276  76 

$632,74 

$276-76 

$162.26 

$74.67 

$178.40 

$71.59 

$288.49 

$75  55 

$288.49 

$75.55 

$288.49 

$7555 

$352.21 

$12369 

$352.21 

$12369 

$352.21 

$123.69 

$903.28 

$162.26 

$74  67 

S162.26 

$7467 

$288-49 

$75,55 

$28849 

27555 

$288.49 

$75  55 

$288.49 

$75  55 

$1,460.11 

$2,197.88 

$632.74 

$276.76 

$7,436  60 

$8,775.39  ; 

$8,775.39 

$632.74 

$276.76 

$153.13 

$76  56 

$153  13 

$76  56 

$22306 
$2,566  40 
$2,533  84 

$509  98 


$23  12 


$9671 

$372  95 
$30.63 


$126,55 
$126,55 
$32,45 
$35,68 
$57  70 
$57  70 
$57  70 
$7044 
$70,44 
$70,44 


$180.66 


$3245 

$32  45 

$57  70 

$57  70 

$57  70 

$57  70 

$292  02 

$439  58 

$12655 

$1.487  32 

$1.755  08 

$1.755  08 

$126  55 

$30,63 

$30  63 
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Addendum  B.— Payment  Status  ev  hCPCS  Code  and  Related  informa-^ion  Ca;.ender  year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition  1 

1 
j 

63001  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

C  

C  

T  

T  

T  

T  

T  

T  

T  

T  

T  

C  

C 

C  

63003  

63005  

63011  

63012  

63015  

63016  



63017  

63020  

1 

63030  

1 

63035  

63040  

63042  

63043  

63044  

1 

63045  

63046  

63047  

63048  

63055  

I 

63056  

63057  

63064  

63066  

63075  

63076  

63077  

63078  

C  

C  

,C  

C  

C  

c 

c 

i :::::::: 

C 

C  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c ■. 

c 

C  r 

c 

c 

c 

c 

c 

c 

c 

63081  

63082  

63085  

63086  



63087 

63088 

63090  

63091  

63101  

63102  

63103  

63170  

Nl 

Nl 

Nl 

63172  

63173  

63180  

63182  

63185  

63190  

63191  

63194  



63195  

63196  

63197  

63198  

63199  

63200  

63250  

63251  

63252  

63265  

63266  

63267  

63268  

63270  

c 



63271  

c 

c 

c 

c 

c 

63272  

63273  

63275  

63276  

63277  

c 

c 

c 

63278  

63280 

63281  

C  7 

63282  

c 

c 

c 

63283  

63285 

63286 

c 

Description 


APC 


Relative 

weight 


Payment 
rate 


Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Neck  spine  disk  sui'gery 

Low  back  disk  surgery  

Spinal  disk  surgery  add-on  

Laminotomy.  single  cervical  

Laminotomy,  single  lumbar  

Laminotomy,  add'l  cervical 

Laminotomy.  add'l  lumbar 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  ..^ 

Removal  of  spinal  lamina 

Remove  spinal  lamina  add-on  . 

Decompress  spinal  cord   

Decompress  spinal  cord   

Decompress  spine  cord  add-on 

Decompress  spinal  cord  

Decompress  spine  cord  add-on 

Neck  some  diSK  surgery  

Neck  spine  disk  surgery _. 

Spine  disk  surgery,  thorax  

Spine  disk  surgery,  thorax 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on 

Removal  of  vertebral  body  

Remove  vertebral  txxty  add-on 

Removal  of  vertebral  body 

Remival  of  vertebral  body 

Renxive  vertebral  body  add-on 

Incise  spinal  cord  tract(s)  

Drainage  of  spinal  cyst    

Drainage  of  spinal  cyst  

Revise  spinal  cord  ligaments  ... 
Revise  spinal  cord  ligaments  ... 

Incise  spinal  column/nerves  

Incise  spinal  column/nerves 

Incise  spinal  column/nerves  

Incise  spinal  column  &  cord  

Incise  spinal  column  S  cord  

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord  

Incise  spinal  column  &  cord 

Release  of  spinal  cord    

Revise  spinal  cord  vessels   

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Excise  intraspinal  lesion  ,... 

Excise  intraspinal  lesion  

Excise  Intraspinal  lesion  

Excise  intraspinal  lesion  

fcccise  intraspinal  lesion  

Excise  intraspinal  lesion 

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor  

Biopsy  excise  spinal  tumor   

Biopsy  excise  spinal  tumor  

Biopsyexcise  spinal  tumor  

Biopsy  excise  spinal  tumor  


0208 
0208 
0208 

0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 


0208 

0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 


40.2830 
40.2830 
40.2830 
40.2830 
40.2830 
40.2830 
402830 
402830 
40,2830 
40  2830 
40.2830 
40  2830 
40  2830 


40  2830  I 

402830 
402830 
40.2830 
40  2830 
40  2830 
40  2830 
40  2830 
40.2830 


$2,197,88 
$2  197  88 
$2,197  88 
$2,197  88 
$2.197  88 
$2.197  88 
$2.197  88 
$2,197,88 
$2,197.88 
$2.197  88 
$2.197  88 
$2,197.88 
$2.197  88 


$2,197.88 

$2.197  88 
$2,197,88 
$2,197  88 
$2,197  88 
$2,197.88 
$2,197,88 
$2.197  88 
$2,197,88 


ftetional 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$439.58 
$439,58 
$439  58 
$439.58 
$439.58 
$439  58 
$439  58 
$439  58 
$439  58 
$439  58 
$439,58 
$439,58 
$439.58 


$439  58 
$439  58 
$439,58 
$439  58 
$439  58 
$439  68 
$439.58 
$439  58 
$439,58 


CPT  codes  and  descnptions  only  a'e  copyngnt  American  Medical  Association.  All  Rigtits  ftesen/ed,  ApplicaWe  FARS/DFARS  Apply, 

Copyngh*  American  Der^ta'  Assoctaticn  All  ngriis  reserved 
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CPT.'HCPCS 


Status  indi- 
cator 


Condition 


53287 

63290 

63300 

63301 

53302 

63303 

63304 

63305 

63306  . 

63307 

63308 

63600 

63610 

63615 

63650 

63655 

63660 

63685 

63688 

63700 

63702 

63704 

63706 

63707 

63709 

53710  . 

63740  . 

63741 

63744  . 

63746 

64400 

64402 

54405 

64406  . 

64410  . 

64412  . 

64413  .. 
54415  .. 

64416  . 

64417  . 
64418 
64420 
64421  . 
64425 
64430  . 
64435  . 
64445 
64446 
64447 
64448 
64449 
64450 
64470 
64472  . 
64475 
64476  , 
64479 
64480 
64483 
64484 
54505 
64508 
64510 
64517  .. 
64520  . 
64530 
64550 
64553 
64555 
64560 
64561 
64565 
64573 
64575  .. 
64577  ... 


c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
t 

T 

t 

s  . 
s  . 
t  . 
t  . 
T  . 
C  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
t  . 
t  . 
t  . 
t  . 
t  . 
t  . 
t  . 
t  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
t  .. 
t  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
A  .. 
S  .. 
S  .. 
S  .. 
S  .. 
s  ... 
s  .. 
s  .. 
s  ., 


Nl. 


Nl. 


Description 


N  block  lOj 
N  Wock  ini 
N  t))ock  in|. 
N  t)(ock  inj 


Biopsy/excise  spin*!  tumor  

Biopsy'excise  spinal  tumor  

Remova]  of  vertebral  t>ody  

Removal  of  vertebral  txxfy  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  txxly 

Remova!  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  txxJy 

Remove  vertebral  t)ody  add-on 

Remove  spinal  core  lesion 

Stimulation  of  spmal  cord  

Remove  lesion  of  spinal  cord  ... 

Implant  neu-'oeiectrodes   

Implant  neuroeiectnooes  

Revise/remove  neuroelectrode  . 

Implant  neuroreceiver       

Revise/remove  neuroreceiver  ... 

Repair  of  spinal  herniation  

Repair  of  spinal  herniation  

Repair  of  spinal  herniation  

Repair  of  spinal  herniation  

Repair  spinal  fluid  leakage   

Repair  spinal  fluid  leakage 

Graft  repair  of  spine  defect  

Install  spinal  shunt 

Install  spina!  st~.un! 

Revision  of  spinal  shunt  

Removal  of  spmal  shunt 

N  tMock  in|.  tngeminal  

N  block  inj  facial     

N  block  mi,  .occipital 

vagus , 

phrenic  , 

spinal  accessor  

cen/ical  plexus  

Injection  for  nerwe  Otock 

N  block  com  infuse,  b  plex  

N  block  in|,  axillary     

N  block  inj.  suprascapular 

N  block  in|   intercost,  sng  ..; ^., 

N  block  in|.  intercost  mit 

N  block  mi  ilio-ing/hypogi  

N  block  in]  pudendal  

N  block  in|,  paracervical  

Iniection  for  nerve  Okx*  

N  bik  ini   sciatic,  cont  inf  

N  tHock  inj  fem  single 

N  block  in|  fem,  cont  inf  

N  block  ini,  lumbar  plexus 

N  b)lock   other  penpheral    ...v. 

In)  paravertebral  cA    

In)  paravertebral  c/t  add-on  

In|  paravertebral  i/s     

ln|  paravertebral  l/s  add-on  

In)  foramen  epidural  ot 

Ini  foramen  epidural  add-on  

In)  foramen  epidural  Us    

In)  foramen  epidural  add-on  

N  tjlock  spenopalatine  gangj 

N  tjlock.  carotid  sin^is  s;r 

N  block,  stellate  ganglion  

N  Week  in),  hypogas  pixs  , 

N  bkx;k,  lumbar/thonacic   

N  block  in),  celiac  pelus 

Apply  neurostimulator        

Implant  neuroelectrodes    

Implant  neuroelectrodes    

Imp(ant  neuroelectrodes    

Implant  neuroelectrodes  

Implant  neuroelectrodes   

Implant  neuroelectrodes    

Implant  neuroelectrodes  

Implant  neuroelectrodes    


A  PC 


0220 
0220 
0220 
0040 
0225 
0687 
0222 
0688 


0228 

0228 

0109 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

02O4 

0204 

0204 

0207 

0207 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0207 

0207 

0207 

0207 

0207 

0207 

0207 

0207 

0204 

0204 

0207 

0204 

0207 

0207 


0225 

0040 
0O4O 
0040 
0040 
0225 
0040 
0225 


Relative 
weight 


Payment 

rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


165554 

165554 

16  5554 

■   52  1002 

206  0034 
20  4416 

232  2024 
46,7347 


52  2880 

52  2880 
7.4705 
2.1711 
2.1711 
2.1711 
2  1711 
2  1711 
2  1711 
2  1711 
2.1711  i 
2 1711  , 
21711  t 
21711 
6  4554 
6  4554 
2  1711 
2  1711 
2.1711 
2  1711 
2  1711 
2,1711 
2,1711 
2  1711 
2,1711 
6  4554 
6  4554 
6  4554 
6  4554 
64554 
6  4554 
64554 
64554 
2  1711 
2.1711 
64554 
2  1711 
6,4554 
6  4554 

206  0034 
52  1002 
52  1002 
52  1002 
52  1002 

206.0034 
52  1002 

206  0034 


$903.28 

$903.28 

$903.28 

$2,842.64 

$1 1 ,239.75 

$1,115.31 

$12,669.20 

$2,549.89 


$2,852.89 
$2,852.89 
$407  60 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$352.21 
$352.21 
$118.46 
$118.46 
$11846 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$118.46 
$352.21 
$352.2 1 
$352.21 
$352.21 
$352.21 
$352.21 
$352.21 
$352.21 
$118.46 
$118.46 
$352.21 
$118.46 
$352.21 
$352.21 

$11,239.75 
$2,842.64 
$2,842.64 
$2,842.64 
$2,842.64 

$11,239.75 
$2,842.64 

$11^39.75 


$1,249.45 


$639  03 

$639  03 

$131,49 

$40  13 

$40.13 

$40.13 

$40  13 

$40,13 

$40  13 

$4013 

$4013 

$4013 

$40,13 

$40-13 

$123  69 

$12369 

$4013 

$40.13 

$40,13 

$40  13 

$40.13 

$40  13 

$40  13 

$4013 

$40,13 

$123,69 

$123  69 

$123  69 

$123.69 

$123  69 

$123.69 

$123.69 

$12369 

$40  13 

$40  13 

$123  69 

$40  13 

$123.69 

$123.69 


$513.05 


$180,66 
$180.66 
$180  66 
$568  53 

$2,247  95 
$223  06 

$2,533  84 
$509  98 


$570  58 
$570  58 
$81  52 
$23  69 
$23  69 
$2369 
$23  69 
$2369 
$2369 
$23  69 
$23  69 
$2369 
$2369 
$2369 
$70,44 
$70,44 
$23  69 
$23  69 
$2369 
$2369 
$23  69 
$23  69 
$2369 
$23.69 
$23  69 
$7044 
$7044 
$70  44 
$70  44 
$70  44 
$70  44 
$70  44 
$70  44 
$23  69 
$23  69 
$70.44 
$23.69 
$7044 
$70  44 

$2,247.95 
$568.53 
$568.53 
$568.53 
$568  53 

$2.247  95 
$568.53 

$2.24795 
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CPT/HCPCS 


64580 

64581 

64585 

64590 

64595 

64600 

64605 

64610 

64612 

64613 

64614 

64620 

64622 

64623 

64626 

64627 

64630 

64640 

64680 

64681 

64702 

64704 

64708 

64712 

64713 

64714 

64716 

64718 

64719 

64721 

64722 

64726 

64727 

64732 

64734 

64736 

64738 

64740 

64742 

64744 

64746 

64752 

64755 

64760 

64761 

64763 

64766 

64771 

64772 

64774 

64776 

64778 

64782 

64783 

64784 

64786 

64787 

64788 

64790 

64792 

64795 

64802 

64804 

64809 

64816 

64820 

64821 

64822 

64823 

64831 

64832 

64834 

64835 

64836 

64837 


Status  indf- 
cator 


Condition 


Descnptioo 


APC 


S 
S 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 

c 
c 

t 
c 
c 

t 

T 

t 
t 
t 
t 
t 
t 
t 
t 
t 
t 

T 
T 
T 

c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Nl 


Implani  neuroeleclrcxJes  

Implant  neui'oeiect'-ooes         

Revise  -emove  '^euroeiect'ooe  ... 

Implart  neuro'eceive'  

Revise,  remove  neurceceiver  

Injection  treatment  o'  nefve  

Injection  ireatmer!  o'  nerve 

Injection  treatment  o*  nerve 

Destroy  nerve   iace  muscle   

Destroy  nerve   spine  muscle   

Destroy  nerve   extrem  musc  

Injection  treatment  of  nerve  

Oestr  paraverlebn  nerve  i/s  

Destr  paravertebral  n  add-on  

Desi'  paravertebn  ne^ve  c/t  

Destr  paravenebrai  r  aod-on  

Iniectior  treatment  of  nerve  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Revise  finger  toe  nerve  

Revise  hand/foot  nerve  

Revise  armleg  nen/e        

Revision  of  sciatic  ner-ve  

Revision  of  arm  nerveis)  

Revise  low  back  nerveisl  

Revision  of  cranial  nerve   

Revise  ulnar  nen/e  at  eltiow  

Revise  ulnar  nerve  at  wrist  

Carpal  tunnel  surgery 

Relieve  pressure  on  nerve(s) 

Release  fool'ioe  nerve  

Internal  ne've  'evision  

Incision  of  brow  nerve  

Incision  of  cheek  nerve  

Incision  o!  cnm  nerve      

Incision  o*  law  nerve  

Incision  of  tongue  nerve 

Incision  o'  'aaai  nerve  

Incise  nerve,  back  of  head 

Incise  diaphragm  nerve  , 

Incision  of  vagus  nerve  

Incision  of  stomach  nerves  

Incision  of  vagus  nerve  

Incision  of  pelvis  nerve  '. 

Incise  hipthigh  nerve  

Incise  hip/thigh  nerve  , 

Sever  cranial  nerve  , 

Incision  of  spinal  nerve  

Remove  skin  nerve  lesion  , 

Remove  digit  nerve  lesion  , 

Digri  nerve  surgery  add-on  , 

Remove  limb  nerve  lesion  , 

Limb  nen>/e  surgery  add-on  , 

;  Remove  nerve  lesion  , 

I  Remove  sciatic  nerve  lesion  

I  Implant  nerve  end  

Remove  skir  nerve  lesion , 

Removal  of  nerve  lesion  , 

Removal  of  nerve  lesion  , 

Biopsy  of  nerve  , 

Remove  sympathetic  nerves  , 

Remove  sympathetic  nerves  , 

Remove  sympathetic  nerves   

Renx)ve  sympathetic  nerves  

Remove  sympathetic  nerves  

Remove  sympathetic  nerves  , 

Remove  sympathetic  nerves   ...■?., 

Remove  sympathetic  nerves 

Repair  of  digit  nerve 

Repair  nerve  aoa-on  

Repair  of  hand  or  toot  nerve  

Repair  of  hand  or  foot  nerve 

Repair  of  hand  or  foot  nerve 

Repair  nerve  ado-on  


Relative 


0225 
0040 
0687 
0222 
0688 
0203 
0203 
0203 
0204 
0204 
0204 
0203 
0203 
0203 
0203 
0203 
0207 
0207 
0203 
0203 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 


0220 


0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0221 
0220 
0220 
0220 
0221 
0220 
0220 


0220 
0054 
0054 
0054 
0221 
0221 
0221 
0221 
0221 
0221 


206  0034 
52  "002 
20  4416 
232  2024 
46  7347 
11  5969 
11  5969 
1 1 .5969 
2.1711 
2.1711 
2  17V 
11  5969 
'■\  5969 
1 1 .5969 
11.5969 
11.5969 
6  4554 
6.4554 
1 1  5969 
11.5969 
16.5554 
16.5554 
16.5554 
16.5554 
165554 
16  5554 
16.5554 
165554 
16  5554 
16  5554 
16  5554 
16  5554 
16.5554 
16.5554 
165554 
16  5554 
165554 
16.5554 
16-5554 
16  5554 
16.5554 


16.5554 


16.5554 

16  5554 
16  5554 
16.5554 
16.5554 
16,5554 
16  5554 
165554 
24.8875 
165554 
16  5554 
16.5554 
24.8875 
16.5554 
16.5554 


16  5554 
24,2456 
24  2456 
242456 
24.8875 
24.8875 
248875 
248875 
248875 
24,8875 


Payment 
rate 


NatKinal 
unadjusted 
copayment 


Minimum 
unadjustea 
copayr-^er'i 


$11,239  75 
$2,842  64 
$1,115,31 
$12,669  20 
S2  549  89 
$632  74 
$63274 
$632.74 
$118.46 
$11846 
$-1846 
$632  74 
$632  74 
$632  74 
$63274 
$632.74 
$35221 
$352.21 
$632.74 
$632  74 
$903.28 
$903.28 
$903  28 
$903.28 
$903  28 
$903  28 
$903  28 
$903  28 
$903  28 
$903  28 
S90328 
$903,28 
$903  28 
$903.28 
$903.28 
$903.28 
$903  28 
$903  28 
$903.28 
$903.28 
$903.28 


$903.28 


$903.28 
$903.28 

$903.28 
$903  28 
$903  28 
$903  28 
$903.28 
$903.28 

$1.357  89 
$903  28 
$903.28 
$903.28 

$1,357  89 
$903.28 
$903.28 


$903.28 
$1.322  86 
$1.322  86 
$1.322  86 
$1,357.89 
$1.357  89 
$1,357  89 
$1,357,89 
$1.357  89 
$1,357.89 


$513.05 

$1.249  45 
$276.76 
$276.76 
$276  76 
$4013 
$40.13 
$40,13 
$276.76 
$276  76 
$276  76 
$276  76 
$27676 
$123.69 
$123.69 
$27676 
$276.76 


$463  62 


$463.62 


$2.247  96 
$568.53 
$223  06 
$2  533  84 
$509  98 
$126,55 
$126.55 
$126.55 
$23  69 
$2369 
$23  69 
$126  55 
$126  55 
$126  55 
$126.55 
$126.55 
$70  44 
$70  44 
$126.55 
$126  55 
$180.66 
$180.66 
$180  66 
$180.66 
$180.66 
$180.66 
$180.66 
$180.66 
$180.66 
$180  66 
$180.66 
$180.66 
$180.66 
$180.66 
$180  66 
$180.66 
$180  66 
$180  66 
$180.66 
$180.66 
$180.66 


$180  66 


$463  62 
$463  62 
$463.62 
$463  62 
$463.62 
$463.62 


$180  66 
$180.66 
$180.66 

$180  66 

$180  66 

S1&C66 
Si8C  66 

S2^-  56 
S  ■  80  66 
5  •  80  66 
$-80  66 
$271  58 
$180.66 
$180  66 


$180.66 
$264.57 

$264  57 
$264  57 
$271  58 
$2~1  58 
$271  58 
$271  58 
$271.58 
$271.58 


CPT  codes  and  descnptions  only  are  copyright  American  Medical  Associalioo.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  M  nghts  reserved 
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CPT/HCPCS 

biaius  inai- 
cator 

Condition 

1 

64840  

t 

64856  

T  

t 

T  

T  

T  

64857  

64858  

64859 

^ 

64861  

64862  

T  

T  

T  

C  

C  

T  

T 

64864  

64865  

64866  

64868  

64870  

54872  

64874  

T  

64876  

T  

64885  

T  

64886  

T  

64890  

T  

64891  

T  

64892  

T  

64893  

T  

64895 

T  

T  

64896  :... 

64897  

T  

64898  

T  

T  

64901  

64902  

T  

64905  

T  

T  „ 

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

64907  

64999  

65091   

65093  ..., 

65101  

65103  

65105  

65110  

65112  

65114  

65125  

65130  

T  

65135  

T  

65140  

T  

65150  , 

T  

65155  

T  

65175  

T  

65205   

S  

65210   

S  

65220  

S  

65222  

S  

65235  

T  

65260  

T  

65265  

T  .; 

65270  

T  

65272   

T 

65273   

C  

65275  

T  

65280  

T  

= 

65285  

T  

65286  

T  

65290  

T  

65400  

T  

65410  

T  

65420  

T  ...: 

65426  

T  

65430  

S  

65435  

T  

T  

65436  

65450   

S  

T  

T  

T  

T  

T  

E  

E  

65600   

65710   

657X)   

65750   

65755   

65760  

65765  

Deacription 


Repair  o'  leg  r\^r^e  

Repair/transpose  nerve  

Repair  arra'leg  nerve  

Repair  sciatic  nerva  

Nerve  surgery 

Repair  of  arm  nerves  

Repair  of  low  back  nerves  

Repair  of  taciai  nerve  .' 

,  Hepair  of  facial  nerve  

Fusion  of  facial/ornar  nerve  .... 

Fusion  of  facial/other  nerve  .... 

Fusion  of  facialyottiar  nerve  .... 

Subsequent  repair  of  nerve  .... 

Repair  &  'evise  nerve  add-on  . 

Repair  nerve/Shorter  bone   , 

Nen/e  graft,  nead  or  neck  , 

Nerve  graft,  tiead  or  neck  , 

Nerve  graft,  nand  or  foot  

Nerve  graft,  tiand  or  foot 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft,  tiand  or  foot  

Nerve  graft,  tiand  or  foot 

Nerve  graft,  arm  or  leg  

TNerve  graft,  arm  or  teg  

Nerve  graft  add-on  

Nerve  graft  add-on  

Nerve  pedicle  transfer 

Nerve  pedicle  transfer 

;  Nen/ous  system  surgery  

'  Revise  eye    

Revise  eye  with  implant  

Removal  of  eye 

Remove  eye/insert  implant  

Remove  eye/attacn  implant  ..... 

■i  Removal  of  eye  

:  Remove  eye."evise  socket  

Remove  eye/revise  socket  

Revise  ocular  implant 

j  Insert  ocular  implant 

Insert  ocular  implant 

I  Attach  ocular  implant  .....' 

Revise  ocular  impiarrt 

Reinset  ocula-  implant  

Removal  of  ocula'  irnplant  

Remove  'oreign  body  'rom  eye 
Remove  foreign  body  'rom  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  txxly  from  eye 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  socket  wound  

Removal  of  eye  lesion   

Biopsy  of  cornea 

Removal  of  eye  lesion  

Removal  of  eye  lesion  

Corneal  smear  

Curette/treat  cornea  

Curettedreat  cornea  

Treatment  of  corneal  lesion  

Revision  of  cornea    

Corneal  transplant 

Corneal  transplant  , 

Corneal  transplant  ,, 

Corneal  transplant  

Revision  of  cornea  : 

Revision  of  cornea  


apc 


0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 
0221 


0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

02O4 

0242 

0241 

0242 

0242 

0242 

0242 

0242 

0242 

0240 

0241 

0241 

0242 

0241 

0242 

0240 

0698 

0231 

0231 

0231 

0233 

0236 

0236 

0240 

0233 


0233 
0234 

0234 
0233 
0243 
0233 
0233 
0233 
0234 
0230 
0239 
0233 
0231 
0240 
0244 
0244 
0244 
0244 


Relative 
weight 


248875 
24.8875 
24,8875 
24  8875 
24.8875 
24  8875 
248875 
24.8875 
24.8875 


24.8875 

248875 
248875 
24,8875 
24,8875 
248875 
248875 
24,8875 
24,8875 
24  8875 
24,8875 
24  8875 
24.8875 
248875 
248875 
24.8875 
248875 
24.8875 
2.1711 
29.4294 
22  1969 
29  4294 
29  4294 
29  4294 
29  4294 
29  4294 
29.4294 

1 7  4535 
22  1969 
22  1969 
29  4294 
22  1969 
29  4294 
1  7  4535 

0  9599 
2.1883 
2.1883 
2  1883 
14  4205 

18  6701 
18.6701 
1 7.4535 
14  4205 

14.4205 

21  4631 

21  4631 
14  4205 
21  7323 
14.4205 
14  4205 
14  4205 
21  4631 
0.7619 
6  1331 
14.4205 
2.1883 
17.4535 
37  6284 
37  6284 
37  6284 
37.6284 


''^^^:z^T^z^^z^r:',:::^:T^  ^^«"°"  ^'  "^^-  "--«-•  *«"-"«  ^ars/dfars  app,. 


Payment 
rate 


National 
unadjusted 
copayment 


$1,357.89 
$1,357.89 
$1,357.89 
$1,357.89 
$1,357.89 
$1,357.89 
SI. 357.89 
$1.357  89 
$1,357.89 


$1,357.89  I 

$1  357  89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357,89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89  . 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89 

$1,357.89  : 

$118.46 

$1,605,70 

$1,211,09 

$1,605.70 

$1,605.70 

$1,605.70 

$1,605.70 

$1.605  70 

$1,605.70 

$952.28 

$1,211.09 

$1,211.09 

$1,605.70 

$1,211.09 

$1,605.70 

$952.28 

$52.37 

$119.40  1 

$119.40  \ 

$119  40 

$786.80 

$1,018.66  I 

$1,018.66 

$952.28  ' 

$786.80 

$786  80 

$1,171,05 

$1,171,05 

$786,80 

$1,185.74 

$786.80 

$786.80 

$786.80 

$1,171.05 

$41 .57 

$334.63 

$786.80 

$119.40 

$952.28 

$2,053.04 

$2,053.04 

$2,053.04 

$2,053.04 


$46362 
$463  62 
$463  62 
$463  62 
$463  62 
$463  62 
$463.62 
$463.62 
$463  62 


$463  62 

$463,62 
S463  62 
$463  62 
$463  62 
$463  62 
$463  62 
$463  62 
$463  62 
$463  62 
$463.62 
$463  62 
$463  62 
$463  62 
$463  62 
S463  62 
$463  62 
S463  62 
$40  13 
S597  36 
$384  47 
$597  36 
$597  36 
$597  36 
$597.36 
$597.36 
$597  36 
$315.31 
$38447 
$384  47 
$597  36 
$384  47 
$597  36 
$315  31 
$1872 
$50  94 
$50  94 
$50  94 
$266  33 


$315.31 
$266.33 

$266.33 

$511.31 
$511.31 
$266  33 
$431  39 
$266  33 
$266  33 
S266  33 
$511.31 
$14.97 

$266  33 
$50  94 
$315.31 
$803  26 
$803  26 
$803  26 
$803.26 


Minimum 
unadjusted 
copayment 


$271.58 
S271  58 
$271  58 
$271  58 
$271.58 
$271  58 
$271  58 
S271  58 
$271  58 


$271 .58 

S271.58 

$271  58 

$271  58 

$271.58 

$271  58 

$271.58 

$271.58 

$271.58 

$271.58 

$271.58 

S271.58 

$271,58 

$271.58 

$271.58 

$271.58 

$271.58 

S271  58 

$2369 

$321.14 

$242.22 

$321  14 

$321  14 

$321.14 

$321  14 

$321.14 

$321  14 

$190  46 

$242  22 

$242.22 

$321  14 

$242.22 

$321  14 

$190.46 

$10.47 

$2388 

$23  88 

$23  88 

$157  36 

$20373 

$203  73 

$190.46 

$157.36 

$157.36 
$234.21 
$23421 
$157.36 
$237  15 
$157.36 
$157.36 
$157  36 
$234.21 
$831 

$66.93 
$157.36 

$2388 
$190  46 
$41061 
$41061 
$410  61 
$410.61 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


65767 
65770 
65771 
65772 
65775 
65780 
65781 
65782 
65800 
65805 
65810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66505 
66600 
66605 
66625 
66630 
66635 
66680 
66682 
66700 
66710 
66720 
66740 
66761 
66762 
66770 
66820 
66821 
66825 
66830 
66840 
66850 
66852 
66920 
66930 
66940 
66982 
66983 
66984 
66985 
66986 
66990 
66999 
67005 
67010 
67015 
67025 
67027 


Status  indi- 
cator 


E 
T 
E 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
T 
T 
T 
T 
T 
T 


Condition 


Descnption 


Nl 
Nl 
Nl 


Corneal  tissue  transplant  

Revise  cornea  witli  implant 

Radial  keratotomy    

Correction  o1  astigmatism  

Correction  of  astigmatism  

Ocular  reconst.  transplant 

Ocular  reconst.  transplant  

Ocular  reconst.  transplant 

Drainage  of  eye    

Drainage  of  eye 

Drainage  of  eye 

Drainage  of  eye 

Relieve  inner  eye  pressure  

Incision  of  eye  

Laser  surgery  of  eye  

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Incise  inner  eye  adhesions  

Remove  eye  lesion   

Remove  implant  of  eye  

Remove  blood  clot  from  eye  ... 

Injection  treatment  of  eye  

Injection  treatment  of  eye  

Remove  eye«lesion  

Glaucoma  surgery  

Glaucoma  surgery  „.. 

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery  

Incision  of  eye  

Implant  eye  shunt 

Revise  eye  shunt  

Repair  eye  lesion  

Repair/graft  eye  lesion  

Follow-up  surgery  of  eye  

Incision  of  ms  :... 

Incision  of  ins  

Remove  ins  and  lesion  

Removal  of  ins  

Removal  of  iris  

Removal  of  iris  

Removal  of  Iris  

Repair  ins  &  ciliary  body 

Repair  iris  &  ciliary  tiody  

Destruction,  ciliary  body 

Destruction,  ciliary  tsody 

Destruction   ciliary  body  

Destruction   ciliary  body 

Revision  of  ins 

Revision  of  iris _ _ 

Removal  of  inner  eye  lesion   ... 
Incision,  seconda^  cataract  ,.. 

After  cataract  lase'  su-gery 

Reposition  inlraocaia'  iens 

Removal  of  lens  lesior 

Removal  of  lens  matenal  

Removal  of  lens  rnatenal  

Removal  of  lens  matenal  

Extraction  of  lens  

Extraction  of  lens  _. 

Extraction  of  lens  

Cataract  surgery,  complex  

Cataract  surg  w'loi   ^  stage    ,,. 
Cataract  surg  w  lo.,  1  stage 

Insert  lens  prosthesis  

Exchange  iens  prosttiesis  

Ophttialmic  enooscope  add-on 

Eye  surgery  procedure   

Partial  remova'  o'  eye  fluid  

Partial  removal  ot  eye  fluid  

Release  o*  eye  tijid  

Replace  eye  ftuid    

Implant  eye  drug  system   


APC 


0244 


0233 
0233 
0244 
0244 
0244 
0233 
0233 
0234 
0234 
0232 
0234 
0247 
0247 
0233 
0234 
0234 
0233 
0233 
0233 
0234 
0233 
0233 
0234 
0233 
0234 
0234 
0234 
0234- 
0673 
0673 
0673 
0236 
0673 
0233 
0232 
0232 
0233 
0234 
0233 
0233 
0234 
0234 
0234 
0233 
0233 
0233 
0233 
0247 
0247 
0247 
0232 
0247 
0234 
0232 
0245 
0249 
0249 
0249 
0249 
0245 
0246 
0246 
0246 
0246 
0246 


0232 
0237 
0237 
0237 
0236 
0237 


Relative 
weight 


Payment 
rate 


37.6284 

14.4205  I 
14.4205 
37.6284  1 
37.6284 
37,6284 
14  4205 
1 4  4205 
21  4631 
21.4631 
4  9206 
21  4631 
49482 
4,9482 
14  4205 
21,4631 
21  4631 
1 4  4205 
14  4205 
14  4205 
21.4631  i 
14.4205  ' 
14  4205 
21,4631 
14  4205 
21.4631 
21  4631 
21  4631 
21,4631 
26.8390 
26  8390 

26  8390 
18.6701 
26.8390 
14.4205 

4.9206 

4  9206 

14  4205 

21  4631 

14  4205 

1  4  4205 

21  4631 

21  4631 

21  4631 

14  4205 

14  4205 

14  4205 

14  4205 

4  9482 

4  9'482 

4  9482 

4  9206 

49482 

21  4631 
4  9206 

12  2973 
277406 

27  7406 
27  7406 
27  7406 
12,2973 
229755 

22  9755 
229755 
22.9755 
22.9755 


Nabonal  Minimum 

unadjusted       unadjusted 
copaymeni       copayment 


I 


4  9206 

34,1784 
34  1784 
34  1764 
18-6701 
34  1784 


$2,053.04 

$786  80 

$786  80 

$2,053  04 

$2,063  04 

$2  053  04 

$786  80 

$786  80 

$1,171  05 

$1,171,05 

$268,47 

$1,171  05 

$269,98 

$269,96 

$786  80 

$1,171  05 

$1  171  05 

$786  80 

$786.80 

$786.80 

$1,171  05 

$786  80 

$786  80 

$1,171.05 

$786.80 

$1,171  05 

$1  171  05 

$1,171,05 

$1,171,05 

$1,464  36 

$1,464  36 

$1.464  36 

$1.01866 

$1,464.36 

$786.80 

$268.47 

$26847 

$786.80 

$1  171  05 

$786  80 

$786  80 

$1,171  05 

$1,171  05 

$1  171.06 

$786  80 

$786  80 

$786  80 

$78€.  8C 

$269  96 

$269  98 

$269  98 

$26847 

$269  98 

$■  ■-'   05 

$268  4- 

$6^0  95 

$-.613  55 

$■,513,55 

$'  513  55 

$■  5" 3  65 

$6~C  95 

%•■   255  5~ 

$■!  253  67 

$'  253  57 

$1,253  57 

$1.253  57 

$268  4" 
$■  864  6- 
%•  SM  f 
$■  864  8" 

$•  C-6f* 
$•,864,81 


$803.26 


S410.61 


$266  33 
$266  33 
$803  26 
$803.26 
$803  26 
$266.33 
$266  33 
$511.31 
$511.31 
$10317 
$511.31 
$10431 
$104.31 
$266  33 
$511,31 
$511,31 
$266  33 
$266*33  , 
$266  33 
$511,31 
$266  33 
$266  33 
$511,31 
$266  33 
$511  31 
$511  31 
$511.31 
$511  31 
$649.56 
$649.56 
$649  56 

$649  56 
$266  33 

$103  17 
$103  17 
$266  33 
$511,31 
$266  33 
$266  33 
$511  31 
$511  31 
$511,31 
$266,33 
$266  33 
$266  33 
S266  33 
$'04  31 
S'043- 
$104  3- 
$103  17 
$104  31 
$511  31 
*103  17 
$222  22 
$524  67 
$524  67 
$524  67 
$5/4  67 
$222  22 
$496  96 
$495  96 
$495  96 
$495  96 
$495  96 

$-03  17 
$818  54 
$81864 
$8' 6  54 

$618.54 


$157.36 
$157.36 
$41061 
$41061 
$410,61 
$157  36 
$157  36 
$234.21 
$234.21 
$53  69 
$234.21 
$54.00 
$54  00 
$157  36 
$234.21 
$234.21 
$157.36 
$157.36 
$157.36 
$23421 
$157  36 
$157.36 
$234.21 
$157.36 
$234.21 
$23421 
$234  21 
$234  21 
$29287 
$292.87 
$292.87 
$20373 
$292  87 
$157,36 
$53  69 
$53  69 
$157  36 
$234^21 
$157.36 
$157,36 
$234  21 
$23421 
$23421 
$157.36 
$157.36 
$157  36 
$157  36 
$54  00 
$54  00 
$54  00 
$55  69 
$54  00 
$234  21 
$53  69 
$134  19 
$302  71 
$302  71 
$302  71 
$302  71 
$134  19 
$25C'  ^- 
$250  71 
$250,71 
$250  71 
$250  71 

$53  69 

$372  96 

$372  96 
S?03  73 
$372  96 


CPT  codes  and  descriDtions  only  are  copyright  Americar  Medica  Association  Ai.  Rights  Reserved  AppiicaCie  FARS/DfARS  Apply 
Copyright  Amencan  Dental  Association  Ail  nghts  rese^eC 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


-t- 


67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

57107 

67108 

67110 

67112 

67115 

6^120 

67121  . 

67141 

67145 

67208 

67210 

67218 

67220 

67221 

67225  , 

67227  , 

67228 

67250 

67255 

67299 

67311  . 

67312  . 
67314  . 
67316  . 
67318 
67320 

67331  . 

67332  . 

67334  .. 

67335  .. 
67340  .. 
67343  .: 
67345  .. 
67350  .. 

67399  .. 

67400  .. 
67405  ,, 

67412  . 

67413  .. 

67414  .. 

67415  .. 
67420  .. 
67430  .. 
67440  .. 
67445  .. 
67450  .. 
67500  .. 
67505  .. 
67515  .. 
67550  .. 
67560  .. 
67570  .. 
67599  .. 
67700  .. 
67710  .. 
67715  .. 

67800  .. 

67801  .. 
67805  .. 
67808  .. 
67810  .. 
67820  .. 
67825  .. 
67830  .. 
67835  .. 
67840  .. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

I  '''  ■ 

T  . 
'  T 

T 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

S  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  „ 

T  .. 

T  .. 

S  .. 

T  .. 

T  .. 

T  .. 

T  .. 


Description 


4- 


Iniection  eye  drug 

Incise  inner  eye  strands  , 

Laser  surgery,  eye  strands  

Removal  of  inner  eye  fluid  

Stnp  retinal  membratre 

Laser  treatment  of  retina 

Laser  treatment  of  retina 

Repair  detactied  retina 

Repair  detactied  retina 

Repair  detached  retina 

Repar  detac.'ied  retira 

Repaid  detached  retina 

Rerepaic  detached  'etina   

Release  encircling  material  

Remove  eye  impiant  material  .. 

Remove  eye  implant  matenal  .. 

Treatment  of  retina 

Treatinent  of  retina 

Treatment  of  retinal  lesion  

Treatment  of  'etinal  lesion  ,. 

Treatment  of  retinal  lesion    

Treatment  of  choroid  lesion  

Ocular  photodynamic  ther  

Eye  photodynamic  ttier  add-on 

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Reinforce  eye  wall    

Reinforce/ graft  eye  wall  , 

Eye  surgery  procedure 

Revise  eye  muscle    

Revise  two  eye  muscles  

Revise  eye  muscle    

Revise  two  eye  muscles  

Revise  eye  muscle(s)  

Revise  eye  muscle!  s)  add-on  ... 

Eye  surgery  follow-up  add-on  ... 

Rerevise  eye  musciei  add-on  .. 

Revise  eye  muscle  w/suture  

Eye  suture  dunng  surgery  

Revise  eye  muscle  add-on  

Release  eye  tissue  

Destroy  nerve  of  eye  muscle  .... 

Biopsy  eye  muscle    

Eye  muscle  surgery  procedure  . 

Explore/biopsy  eye  socket  

Explore/dram  eye  socket 

Explore/treat  eye  socket 

Explore/treat  eye  socket   

Explr/decompress  eye  socket  ... 

Aspiration,  ort>ital  coatents 

Explore.treaf  eye  socket  

Explore/t^eat  eye  socket  

Explore.'drain  eye  socket 

Explr'decompress  eye  socket  ... 

Exptoretiioosy  eye  socket  

Inject/treat  eye  socket  

Inject/treat  eye  socket  

Iniecltreat  eye  socket  

Insert  eye  socket  implant  

Revise  eye  socket  implant  

Decompress  optic  nerve  

Orbit  surgery  procedure  

Drainage  of  eyelid  atwcess 

Incision  of  eyelid         

Incision  of  eyelid  fold   

Remove  eyelid  lesion  

Remove  eyelid  lesions  , 

Remove  eyelid  lesions  

Remove  eyelid  iesion{s) 

BioEsy  of  eyelid  ... 
Revise  eyelashes  . 
Revise  eyelashes  . 
Revise  eyelashes  . 
Revise  eyelashes  . 
Remove  eyelid  lesion 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


^^'^::zT:^'s:z:::i:z:^i::fi:^::::^^^^^^  ^^'-  *«  -^ «— >  ^'-««  ^ars/o^rs  App.y. 


Minimum 
unadjusted 
copayment 


0235 

5.0749 

$276.89 

i             $72.04 

$55  38 

0236 

18  6701 

$1,018.66 

$203  73 

0247 

4  9482 

$269.98 

$104.31 

$54.00 

0237 

34  1784 

$1,864.81 

$818.54 

$372  96 

0237 

34,1784 

$1,864.81 

$818.54 

$372,96 

0237 

1    34  1784 

$1,864.81 

$818,54 

$372  96 

0672 

38,9476 

$2,125.02 

$988  43 

$425  00 

0235 

50749 

$276.89 

$72,04 

$55  38 

0248 

48223 

$263.11 

$95,08 

$52  62 

0672 

38  9476 

$2,125.02 

$988  43 

$425,00 

0672 

38  9476 

$2,125.02 

$988  43 

$425  00 

0236 

'8,6701 

$1,018.66 

$203  73 

0672 

38,9476 

$2,125.02 

$988  43 

$425-00 

0236 

18.6701 

$1,018.66 

$203  73 

0236 

18.6701 

$1,018.66 

$203  73 

0237 

34  1 784 

$1,864.81 

$818  54 

$372  96 

0235 

5  0749 

$276.89 

$72  04 

$55  38 

0248 

4  8223 

$263,11 

$95,08 

S52  62 

0235 

5  0749 

$276,89 

$72  04 

$55  38 

0248 

\             48223 

$263,11 

$9508 

$52  62 

0236 

18.6701 
5,0749 

$1,018.66 
$27689 

■520^  7T 

0235 

$72.04 

$5538 

0235 

1     5  0749 

$276.89 

$72.04 

$55  38 

0235 

50749 

$276.89 

$72.04 

$55  38 

0235 

50749 

$276.89 

$72  04 

$55,38 

0248 

48223 

$263.11 

$95.08 

$52  62 

0240 

17  4535 

$952.28 

S31531 

$190,46 

0237 

34  1784 

$1,864.81 

$818.54 

S372  96 

0235 

50749 

$276.89 

$72  04 

$55  38 

0243 

21  7323 

$1,185.74 

$431,39 

$237  15 

0243 

21  7323 

$1,185.74 

$431  39 

$237  15 

0243 

21  7323 

$1,185,74 

$431  39 

$237  15 

0243 

21  7323 

$1,185,74 

$431  39 

$237  15 

0243 

21  7323 

$1,185,74 

$431-39 

$237  1 5 

0243 

21  7323 

$1,185.74 

$431,39 

$237  15 

0243 

21  7323 

$1,185.74 

$431  39 

$237  15 

0243 

21  7323 

$1,185.74 

$431,39 

$237  15 

0243 

21  7323 

$1,185.74 

$431  39 

$237  15 

0243 

21.7323 

$1,185.74 

$431.39 

$237,15 

0243 

21.7323 

$1,185.74 

$431  39 

$237,15 

0243 

21.7323 

$1,185.74 

$431.39 

$237  15 

0238 

3  1954 

$174.34 

$58  96 

$34,87 

0699 

2.2303 

$121.69 

$47.46 

$24  34 

0243 

21  7323 

$1,185,74 

$431-39 

$237,15 

0241 

22.1969 

$1,211.09 

$384  47 

$242-22 

0J>41 

22.1969 

$1,211.09 

$384.47 

$242  22 

0241 

22.1969 

$1,211.09 

$38447 

$242  22 

0241 

22.1969 

$1,211.09 

$38447 

$242-22 

0242 

294294 

$1.605  70 

$597  36 

$321  14 

0239 

6  1331 
29,4294 

$334.63 
$1,605.70 

S66  CJT 

0242 

$597  36 

$321  14 

0242 

29  4294 

$1,605.70 

$597  36 

$321  14 

0242 

29  4294 

$1,605.70 

$597  36 

$321  14 

0242 

29.4294 

$1,605.70 

$597  36 

$321  14 

0242 

29  4294 

$1,605.70 

$597  36 

$321  14 

0231 

2.1883 

$119.40 

$50  94 

$23-88 

0238 

3  1954 

$174.34 

$58  96 

$34  87 

0239 

6,1331 
294294 

$334.63 
$1 ,605..70 

$66  93 

0242 

$597.36 

$321-14 

0241 

22,1969 

$1,211.09 

$384,47 

$242.22 

0242 

29  4294 

$1,605.70 

$597,36 

$321  14 

0239 

6  1331 
3,1954  ' 

$334.63 

$174.34 

$66  93 

0238 

$58.96 

$34  87 

0239 

6.1331 
17,4535 

$334.63 
$952.28 

$66  93 

0240 

$315.31 

$190  46 

0238 

3  1954 

$174.34 

$58  96 

$3487 

0239 

6.1331 

$334.63 

$66  93 

0238 

3  1954 

$174.34 

$58.96 

$34  87 

0240 

17,4535 

$952.28 

$31531 

$190  46 

0238 

3  1954 

$174  34 

$58.96 

$3487 

0698 

0  9599 

$52.37  ; 

$18.72 

$10.47 

0238 

3  1954 

$174.34 

$58  96 

$34  87 

0239 

6  1331 
17,4535 

$334.63 
$952.28 

$66  93 

0240 

$315.31 

$190-46 

0239 

6  1331  i 

$334.63  . 

1 

$66  93 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

67850  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

t 

T  

t 

T  

t ; 

T  

t 

T  

T  

? :::::::::::: 
? :::;::::::::: 

T  

S  

T  

t 

T  

T  

T  

T  

t 

T  ., 

t 

S  

t 

T  

t 

T  

T  

S  

T  „ 

T  

t 

t 

T  

T  

T  

T  

t 

t 

T  

67875  

67880  

67882  

67900  

67901  

67902  

67903  

67904  

67906  

67908  

67909  

67911  

67912  

67914  

Nl 

67915  

67916  

67917  

67921  

67922  

67923  

67924  

67930  

67935  

67938  

67950  

67961  

67966  

67971  

67973  

67974  

67975  

67999  

68020  

68040  

68100  

68110  

68115  

68130  

68135  

68200  

68320  

68325  

68326  

68328  

68330  

68335  

68340  

68360  

68362  

68371  

Nl 

68399  

68400  

T  

T  

T  

t 

68420  

68440  

68500  

68505  

T  

T  

t 

T  

T  

T  

T  

T  

T  

T  

T  

T  

S  

S  

68510  

68520  

68525  

68530  

68540  

68550  

68700  

68705  

68720  

68745  



68750  

68760  

68761  

68770  

T  

S  

T  

T  

68801  

68810  

68811  

68815  

T  

Descnption 


Treat  eyelid  lesion  

Closure  o*  eyelid  by  suture  

Revision  of  eyelid  

Revision  o<  eyelid  

Repaif  brow  oeiect  

Repair  eyeiio  detect  

Repair  eyeliC  oetect  

Repair  eyeiio  detect  

Repai'  eyelia  Oe'ect  

Repaid  eyelic  oe'ect  

Repair  eyelio  defect  

Revise  eveiio  oe'ect 

Revise  evelid  defect  

Correciior  eyelic  w/  implant 

Repair  eyelid  defect  

Repair  eyelia  oefect  

Repair  eyelid  defect  

Repair  eyelid  defect  f.. „... 

Repai'  eyelia  defect  

Repai'  eyelid  defect  

Repai'  eyelid  oe'ect  

Repair  eyelid  de'ect  

Repar  eyelid  would  

Repa,'  eyelid  wound   

Remove  eyelid  foreign  txxjy  

Revision  of  eyelid    

Revision  o*  eyelid  , 

Revision  of  eyelid 

Reconstruction  of  eyelid 

Reconstruction  o'  eyelid , 

Reconsfnjction  o*  evelid , 

Reconstruction  o'  eyelid  , 

Revision  of  eyelid   .'. , 

Incise'drain  eyelid  lining  

Treatment  o'  eyelid  lesions , 

Biopsy  of  eyelid  lining  , 

Remove  eyelid  lining  lesion  , 

Remove  eyelid  lining  lesion   , 

Remove  eyelid  lining  lesion  

Remove  eyelid  lining  lesion  

Treat  eyeiia  by  miection  

Revise/grafi  eyelid  lining  

Revise.  g''ati  eyeiid  lining  

Revise-grafi  eyend  lining  

Revisegraf!  eyelid  lining  

Revise  eyelid  lining  

Revise  g'atf  eyelid  lining  

Separate  eyelid  adhesions >> 

Revise  eyelid  Immg   

Revise  eyelid  lining  

Harvest  eye  tissue,  alograft  

Eyelic  lining  surgery  

Incise  d'am  tea'  gland 

Incise.'drain  tea-  sac  

Incise  tear  duct  opening 

Removal  o'  tear  giana  

Partial  removal   tear  gland  

Biopsy  of  tea'  gland  

Removal  of  tear  sac  

Biopsy  of  tea'  sac  

Clearance  o'  tear  duct  

Remove  tear  gland  lesion  

Remove  tea'  gland  lesion  

Repai'  tea'  ducts    

Revise  tear  duct  opening  

Create  tear  sac  aiain  

Create  tea'  due'  dram  

Create  tear  duct  O'air    

Close  tear  duct  opening  

Close  tea'  duct  opening  

Close  tea'  system  fistula „, 

Dilate  tear  duct  opening  

Protse  nasolacnm.ai  duct   

Probe  nasolacnmal  duct  

Probe  nasoiacnmai  ouct  


apc 


Relative 
weight 


Payment    National    Minimum 

Jlj^    unadjusted   unadjusted 

,  copayment   copayment 


0239 
0239 
0233 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0239 
0240 
0239 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0240 
0698 
0240 
0240 
0240 
0241 
0241 
0241 
0240 
0240 
0240 


0232 


0233 
0239 
0696 
0240 
0242 
0241 
0241 
0233 
0241 
0240 
0234 
0234 
0233 
0239 
0238 
0240 
0238 
0241 
0241 
0240 
0241 
0240 
0240 
0241 
0242 
0241 
0238 
0242 
0241 
0242 
0698 
0231 
0240 
0231 


0240 
0240 


61331 

6.1331 

14.4205 

17.4535 

17.4535 

17.4535 

17.4535 

17.4535 

17.4535 

17.4535 

17.4535 

17/535 

17.4535 

6.1331 

17.4535 

6.1331 

17.4535 

17.4535 

17.4535 

17.4535 

17.4535 

17  4535 

17  4535 

T7  4535 

09599 

17  4535 

17  4535 

17  4535 

22  1969 

22  1969 

22.1969 

17.4535 

17.4535 

17.4535 

0.9599 

49206 

2.2303 

6.1331 

14  4205 

6  1331 

0.9599 

17.4535 

29  4294 

22  196& 

22  1966 

14  4206 

22  1969 

1  7  4535 

21.4631 

21  4631 
14  4205 

6  1331 

3.1954 

174535 

3  1954 

22  1969 
22  1969 
174535 
22.1969 
17.4535 
17.4535 
22  '96?' 
29  4294 
22  '969 

3  '954 

29  4294 

22  1969 

29  4294 

09599 

21883 

17  4535 

2  1883 

2.2303 

17.4535 

17.4536 


$334.63 
$334  63  I 
$786  80 
$952.28 
$952  28 
$95228 
$952  28 
$952  28 
$952  28 
$95228 
$952.28 
$952  28 
$952  28 
$334  63 
$952  28 
$334  63 
$952  28 
$952  28 
$952  28 
$952  28 
$952  28 
$952  28 
$952.28 
$952  28 

$52.37  ; 

$952  28  ' 

$952.28 

$952  28 

$1,211-09 

$1,211  09 

$1,211  09 

$952  28 

$95228 

$952  28 

$52  37 

$268.47 

$121.69 

$334.63 

$786.80  i 

$334  63  , 

$52.37  j 

$952.28  I 

$1.605  70 

$1,211  09 

$1,211  09 

$786  80 

$1  211  09 

$952  28 

$1,171  05 

$1,171  05 

$786  80 

$334  63 

$17434 

$952.28 

$17434 

$1,211  09 

$1,211  09 

$952  28 

$1,211  09 

$95228 

$952  28 

$1,211  09 

$•  605  "0 

$-,2-l  OS 

S'~4  34 

Si, 606  70 

$*  211  09 

$■  6oe  ~c 

$52  3: 
$11940 
$952  28 
$11940 
$121  69 
$952  28 
$95228 


$266.33 
$31531 
$315.31 

$315  31 
$315.31 
$315.31  , 
$315.31 
$315.31  I 
$315  31 
$31531 
$315.31 

$315.31 

$31531 
$315.31 
$31531 
$31531 

$31531 
$31531 
$315.31 
$315.31 
$18.72 
$315.31 
$31531 
$315  31 
$384  47 
$364  47 
$384  4  ; 

$;•-=  51 
s:--e  31 

S:--5  31 

J- ;;.  -  - 
$47  46 

$266  33 

$18.72 
$315.31 
$597  36 
$384  47 
$38447 
$266.33 
$384  47 
$315  31 
$511  31 
S6T.  31 
$266  33 

$58.96 

$315.31 

$58  96 

$384  4:- 

s:,84  j~ 
i3*e  3- 

$364  4" 
$3-5  3' 
S3'e  3- 
S3&4  4- 
$59"  36 
S384  4- 
$58  9t 
$59-  56 
S5&4  4  - 

S597  36 
$16  ~2 
S5C  94 

S3'5  3- 
$5C  94 

$4-4€ 
$31531 
$31531 


$6693 

$6693 
$157  36 
$190  46 
$190  46 
$190  46 
$190  46 
$190.46 
$190.46 
$190.46 
$190.46 
$190.46 
$190  46 

$66.93 
$190.46 

$66.93 
$190.46 
$190  46 
$190  46 
$190  46 

S'9C.4e 

$-9C46 

$190  46 

$190  46 

$10  47 

$190  46 

$190.46 

$190  46 

$242.22 

$242.22 

$24222 

$190  46 

$190.46 

$190  46 

$10.47 

$53  69 

$24  34 

$66  93 

$157  36 

$66  93 

$1047 

$190  46 

$321  14 

$242.22 

$242  22 

$157  36 

$242  22 

$190  46 

$234  21 

$234  21 

$157  36 

S66  93 

$34  g- 

S'9C  44 

$34  8- 

$242  22 

$242  22 

$190  46 

$242  22 

$190  46 

$190  46 

$242  22 

$321  14 

$242  22 

$34  87 

$321  14 

$242  22 

$321  14 

$1047 

$23  88 

$-9C46 

$23  88 

$24  34 

$-9C  4f 

$190  46 


CPT  codes  and  descriptions  only  are  copynght  Ane'icar  Meaical  Association,  Ali  Rights  Reserved  AppiicaDle  FARS/DFARS  Apply 
Copyright  A.Tiencar.  Denta'  Association  All  rights  resefvec 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


-4- 


68840 

588  5C 

68899 

6'900C 

69005 

69020 

6909C 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420  . 

69421  ., 
69424 
69433 
69436 
69440 
69450 
695pi  .. 
69502  .. 
69505  .. 
69511  ,. 
69530 
69535 
69540 
59550 
69552 
69554 
69601  .. 
69602 
69603 
69604 
69605 
69610 
69620  .. 
69631  .. 
69632 
69633 
59635 
69636 
69637  ... 

69641  ... 

69642  ... 

69643  . 

69644  ... 

69645  ... 

69646  ... 
69650  ... 

69660  ... 

69661  ... 

69662  ... 

69666  ... 

69667  ... 
69670  ... 
69676  ... 
69700  ... 
69710  ... 
59711  ... 


T 
N 
T 
T 
T 
T 
E 
T 
T 
T 
T 
T 
T 
T 
C 
X 

T  , 
-X 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  , 
T  , 
T  , 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 

T  : 

T  . 
T 
C 

T  . 

T  . 
T 
C 

T,.. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

E  ... 

T  .. 


Exptore/imgate  tear  ducts  

Injoctiofi  for  tear  sac  x-ray  .... 

Tear  duct  system  surgery  

Dram  external  ear  lesion  

Dram  external  ear  lesion  

Dram  outer  ear  canal  lesion  .. 

Pierce  earlobes 

Biopsy  of  external  ear  , 

Biopsy  o(  external  ear  canal  ., 
Remove  external  ear,  partial  ., 

Removal  of  external  ear , 

Remove  ear  canal  lesion(s)  ... 
Remove  ear  canal  lesion(s)  .., 
Extensive  ear  canal  surgery  .. 
Extensive  ear/necl<  surgery  .... 

Clear  outer  ear  canal  

Clear  outer  ear  canal  

Remove  impacted  ear  wax  .... 

Clean  out  mastoid  cavity 

Clean  out  mastoid  cavity 

Revise  external  ear   

Retiulld  outer  ear  canal 

Rebuild  outer  ear  car»l 

Outer  ear  surgery  procedure  . 

Inflate  middle  ear  canpl 

Inflate  middle  ear  carel 

Cathetenze  middle  ear  canal  . 

Inset  middle  ear  (baffle)  

Incision  of  eardrum 

Incision  of  eardrum    .» 

Remove  ventilating  t(4)e  

Create  eardrum  openiig  

Create  eardrum  openlig  

Exploration  of  middle  ear  , 

Eardrum  revision  4 

Mastoidectomy  J 

Mastoidectomy  1 

Remove  mastoid  structures  ..., 

Extensive  mastoid  surgery  

Extensive  mastoid  surgery  

Remove  Dan  of  temporal  bone 

Remove  ear  lesion  

Remove  ear  lesion 

Remove  ear  lesion  

Remove  ear  lesion 

Mastoid  surgery  revisif)n  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Repair  of  eardrum    .  , 

Repair  of  eardrum  ....„ 

Repair  eardrum  structures  

Rebuild  eardrum  stnjctures  

Rebuild  eardrum  structures  

Repair  eardrum  structures  

Rebuild  eardrum  structures  

Rebuild  eardrum  structures  

Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  &  mastoid  .., 
Revise  middle  ear  &  mastoid  ... 
Revise  middle  ear  &  m^st0ld  ... 
Revise  middle  ear  .S  -nastoid  .., 
Release  middle  ear  cone 

Revise  middle  ear  none  

Revise  middle  ear  Done  

Revise  middle  ear  bone  

Repair  middle  ear  structures  .... 
Repair  rmddle  ear  structures  .... 
Remove  mastoid  air  calls 

Remove  middle  ear  nerve 

Close  mastoid  fistula 

Implant '■epiace  heanng  aid 
Remove/repair  heanng  aid 


0699 


0699 
0006 
0007 
0006 


0019 
0253 
0021 
0254 
0254 
0021 
0232 


0340 
0022 
0340 
0012 
0253 
0254 
0256 
0256 
0251 
0251 
0251 
0252 
0251 
0252 
0253 
0252 
0252 
0253 
0254 
0256 
0256 
0254 
0256 
0256 
0256 


0253 
0256 
0256 


0256 
0256 
0256 
0256 
0256 
0254 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 


0256 


Payment 
rate 


National 
unadjusted 
copayment 


2.2303 


$121.69 


$47  46 


2.2303 

1  6527 

11  8633 

1.6527 

3.9493 

15.2249 
14  3594 
21  8901 
21.8901 

14  3594 
6.4469 

06314 

18  7932 
0  6314 

0  7694 
15.2249 
21  8901 
35  1548 
35  1  548 

1  7880 
1.7880 
1.7880 
6.4469 
1  7880 
6.4469 

15  2249 
6  4469 
6  4469 

15.2249 
21,8901 
35  1 548 
35.1548 
21.8901 
35  1548 
35  1548 
35  1548 

15.2249 

35  1548 
35  1548 

35  1548 

35  1548 
35  1548 
35  1548 
35  1548 
21  8901 
21  8901 
35  1548 
35  1548 
35.1548 
35.1548  j 
35.1548  I 
35.1546  I 
35  1548  I 
35.1548 
35  1548 
35  '548 
35  1548 
35  1548 
21  8901 
35  1  548 
35  1548 
35  1548 
35  1548 
35  1548 
35.1548 
35.1548 
35  1548 


35.1548 


lZ^.lZ^ror:::^'::l^ZT::"^!:.T^^^^^^^     *^^'-  ^  ^'^  ««--<'•  ^pp^-^  ^ars/dpars  a^,. 


$121.69 
S90.17 

$647.27 
$90.17 

$21548 
$830  69 
$783.46 
$1,194.35 
$1,194,35 
$783.46 
$351-75 


$34  45 

$1,025.38 

$34,45 

$41,98 

$830.69 

Si. 194, 35 

$1,918-08 

$1,91808 

$97,56 

$97.56 

$97.56 

$351,75 

$97  56 

$351  75 

$830.69 

$351.75 

$351.75 

$830  69 

$1,194.35 

$1,918,08 

$1,918.08 

$1,194,35 

$1,918-08 

$1,918-08 

$1,918.08 

$830  69 

$1,918,08 
$1.91808 

$1,918.08 

$1,918.08 

$1,918.08  ' 

$1,918-08  i 

$1,918,08  I 

$1,194.35 

$1,194.35 

$1,918,08 

$1,918,08  i 

$1,918-08  I 

$1,918,08 

$1,918,08 

$1.91808 

$1,918,08 

$1,918.08  ' 

$1,918.08  i 

$1,918,08  i 

S1.91808 

$1,918.08 

$1,194.35  ' 

$1,918,08 

$1.91808 

$1,918.08 

$1,918.08 

$1,918.08 

$1,918.08  : 

$1.91808 

$1,918.08  I 

$1,918.08  I 


$47.46 

$23  26 


$23.26 

$71  87 
$28229 
$21948 
$321  35 
$321  35 
$219  48 
$113.41  , 


$354  45 


$11  18 
$282  29 
$321  35 


$113.41 

$11341 
$282-29 
$113.41 
$113.41 
$282.29 
$321  35 


$321  35 


$282.29 


$321  35 

$321  35 


$321  35 


Minimum 
unadjusted 
copayment 


$24  34 


$24.34 

$18  03 

S12945 

$18.03 

$43  10 
Si  66  14 
Si  56  69 
5238,87 
$238  87 
$156  69 

$70.35 

S6.89 

$205  08 

$6  89 

$8  40 

S-56  14 

S238  87 

$383  62 

S383  62 

$19.51 

$19.51 

$1951 

$7035 

$19-51 

$70  35 

$166  14 

$70  35 

$70  35 

$166  14 

S238  87 

S383  62 

$383  62 

$238  87 

S383  62 

S383  62 

$383-62 

$166.14 

S383  62 
$383  62 

$383  62 

$383  62 
$383  62 
$383  62 
$383  62 
$238  87 
$238  87 
$383  62 
$383  62 
$383  62 
$383  62 
$383.62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$238.87 
$383.62 
$383  62 
$383  62 
$383  62 
$383  62 
$383.62 
$38362 
$383  62 

$383  62 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Conimued 


CPT'HCPCS 


Status  rndi- 
cator 


Condition 


69714 
69715 
69717 
69718 
69720 
69725 
69740 
69745 
69799 
69801 
69802 
69805 
69806 
69820 
69840 
69905 
69910 
69915 
69930 
69949 
69950 
69955 
69960 
69970 
69979 
69990 
70010 
70015 
70030 
70100 
70110 
70120 
70130 
70134 
70140 
70150 
70160 
70170 
70190 
70200 
70210 
70220 
70240 
70250 
70260 
70300 
70310 
70320 
70328 
70330 
70332 
70336 
70350 
70355 
70360 
70370 
70371 
70373 
70380 
70390 
70450 
70460 
70470 
70480 
70481 
70462 
70486 
70487 
70488 
70490 
70491 
70492 
70496 
70498 
70540 


T 
T 

t 
t 

T 

t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
C 
T 
N 
S 
S 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

s 
s 

X 
X 
X 
X 
X 
X 
X 
X 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


Implant  temple  bone  w/stlmul 
Temple  bne  impint  w'stimulat 
Temple  txine  implant  revision 
Revise  temple  tx>ne  implant  . 

Release  'acial  r.prve    

Release  facial  nerve  

Repair  facial  nerve  

Repair  facial  nerve  

Middle  ear  surgery  procedure 

Incise  inner  ear  

Incise  inner  ear  

Explore  inner  ear 

Explore  inner  ear 

Establish  inner  ear  window  ... 

Revise  inner  ear  window  

Remove  inner  ear  

Remove  inner  ear  &  mastoid 

Incise  inner  ear  nerve   

Implant  cochlear  device  

Inner  ear  surgery  procedure  . 

Incise  inner  ear  nerve  

Release  facial  nerve  

Release  inner  ear  canal  

Remove  inner  ear  lesion 

Temporal  bone  surgery 

Microsurgery  add-on  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

X-ray  eye  for  foreign  t>ody  .... 

X-ray  exam  of  |aw  _... 

X-ray  exam  of  )aw  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids 
X-ray  exam  of  middle  ear    .... 
X-ray  exam  of  faaal  bones  ... 
X-ray  exam  of  facial  bones  ... 
X-ray  exam  of  nasal  bones  ... 

X-ray  exam  of  tear  duct    

X-ray  exam  of  eye  socl^ets  ... 
X-ray  exam  of  eye  socl^ets  ... 

X-ray  exam  o-  sinuses  

X-ray  exarri  o'  sm^ses  

X-ray  exam,  pituitary  saddle  . 

X-ray  exam  of  skull      

X-ray  exam  of  skull  

X-ray  exam  of  teeth 

X-ray  exam  of  teett'   

Full  mouth  x-ray  of  teeth 

X-ray  exam  of  )aw  joint  

X-ray  exam  of  jaw  joints  

X-ray  exam  of  jaw  joint  

Magnetic  image  jaw  joint  

X-ray  head  tor  orthodontia  .... 

Pano'amic  x-rav  of  jaws  

X-ray  exam  of  neck     

Throat  x-ray  &  fluoroscopy  .... 
Speech  evaluation,  complex  . 

Contrast  x-ray  of  larynx 

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  duct  .. 

Ct  head'train  w/o  dye  

Ct  headbrain  w'dye  

Ct  head/brain  w/o  &  w/  dye  .. 

Ct  Ofbrt/ea'-'tossa  w/o  dye  

Ct  orbit'earfossa  wdye  

Ci  o-tniea'lossa  wo&w  dye 

Ct  maxillofacial  wo  dye  , 

Ct  maxillofaciai  w  dye  , 

Ct  maxillofacial  w/o  &  w  dye  ., 
Ct  soft  tissue  neck  w/o  dye  .... 

Ct  so*t  tissue  neck  w'dye  

Ct  stt  tsue  ncK  w/o  &  w/dye  .. 

Ct  angiography  head  

Ct  angiography  r.eo^ 

Mn  orbit 'ace. neck  w/O  dye  .... 


0256 

0256 
0256 
0256 
0256 
0256 
0256 
0256 
0253 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0259 
0253 


0256 
0256 


02S1 


0274 
0274 
0260 
0260 
0260 
0260 
0260 
0261 
0260 
0260 
0260 
0263 
0260 
0260 
0260 
0260 
0260 
0260 
0261 
0262 
0262 
0262 
0260 
0260 
0275 
0335 
0260 
0260 
0260 
0272 
0272 
0263 
0260 
0264 
0332 
0283 
0333 
0332 
0283 
0333 
0332 
0283 
0333 
0332 
0283 
0333 
0662 
0662 
0336 


35.1548 

35  1548 
35  1548 

35  1548 
35  1548 
35  1548 
35  1 548 
35  1548 
15  2249 
35  1548 
35  1548 
35  1548 
35.1548 
35  1548 
35  1548 
35  1548 
35  1548 
35  1548 
392.8622 
15.2249 

35.1548 
35  1548 

1.7880 

3.5931 
3.5931 
0.7802 
07802 
0.7802 
0.7802 
0.7802 
1.3176 
0  7802 
0.7802 
0.7802 
21883 
07802 
07802 
0  7802 
0  7802 
0  7802 
0  7802 
1.3176 
0  7540 
07540 
0  7540 
0  7802 

0  7802 
3.2775 
6.3499 
0.7802 
07802 
07802 

1  4166 
1.4166 
21883 
07802 
3.0287 
33936 
4.6543 
5  4241 

3  3936 

4  6543 

5  4241 

3  3936 

4  6543 

5  4241 
3  3936 
4.6543 

5  4241 
5.8775 
5.8775 

6  3897 


$1.91808 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 
$1,918.08 

$830.69 
$1,918.08 
$1,918.08 
$1,918.08 
$1.91808 
$1,918.08 
Si. 918.08 
$1,918  08 
$1.91808 
$1,918.08 
$21,434.95 

$830.69 

$1,918.08 
$1,918.08 

$97.56 

$196.04 

$196.04 

$42.57 

$4257 

$42  57 

$4257 

$42  57 

$71 .89 

$42.57 

$42.57 

$42.57 

$119.40 

$42.57 

$42.57 

$42.57 

S42.57 

S42.57 

$42  57 

$71  89 

$41,14 

$41  14 

$41  14 

$42  57 

$42.57 

$178  82 

$346  46 

$42.57 

$42.57 

$42.57 

$77  29 

$77.29 

$119  40 

$42.57 

$165.25 

$18516 

$253.94 

$295.94 

$185.16 

$253  94 

$295.94 

$185.16 

$253.94 

$295.94 

S185.16 

$253.94 

$295.94 

$320  68 

$320  66 

S34P  63 


$9,394.83 
$282.29 


$282.29 


$93.63 
$93.63 
$21.28  ' 
$21  28 

$21.28 
$21.28 

$21 .28  I 

I 

$21.28  { 

$21.28  ' 

$21.28 

$43  58 

$21.28 

$21.28 

$21.28 

$21 .28  I 

$21.28 

$21.28 

$9.82 

$9.82 

$9  82 

$21.28 

$21.28 

$69  09 

$151  46 

$21.28 

$21.28 

$21.28 

$38  36 

$38  36 

$43.58 

$21.28 

$79.41 

$91.27 

$126.27 

$146.98 

$91 .27 

$126.27 

$146.98 

$91.27 

$126.27 

$146.98 

$91.27 

$126.27 

$146  96 

$156.47 

$156.47 

$174.31 


$383  62 
$383  62 
$38362 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$166  14 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$383  62 
$4,286.99 
$166.14 

$383  62 

$383,62 

$19.51 

$39.21 
$39.21 

S8.51 

$851 

$851 

$8,51 

$851 

$14.38 

$851 

$851 

$851 

$23  88 

$851 

$8.51 

$851 

$851 

$851 

$851 

$14.38 

$8.23 

$823 

$8.23 

$8.51 

$8.51 

$35  76 

$69.29 

$851 

$8.51 

$851 

$15.46 

$15  46 

$23  88 

$8.51 

$33.05 

$37.03 

$50.79 

$59  19 

$37  03 

$50  79 

$59  19 

$37.03 

$60  79 

$59.19 

$37  03 

S50  79 

$59  19 

$64  14 

$64  14 

$69  73 


CPT  codes  and  flescnpttons  oniy  are  copyright  Americar.  Meaca'  Association  All  Rights  Reserved  Applicable  FARS/OFARS  Apply 
Copyngtit  American  Dental  Association  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


70542 
70543 
70544 
70545 
70546 

70547  . 

70548  , 

70549  , 

70551  . 

70552  . 

70553  . 

70557  . 

70558  . 

70559  . 
71010  . 
71015  . 

71020  . 

71021  . 

71022  . 

71023  . 
71030  . 

71034  . 

71035  . 
71040  . 
71060  . 
71090  . 

71100  . 

71101  . 

71110  . 

71111  . 
71120  . 
71130  . 
71250  . 
71260  . 
71270  . 
71275  . 

71550  . 

71551  .. 

71552  .. 
71555  .. 
72010  .. 
72020  .. 
72040  .. 
72050  .. 
72052  .. 

72069  .. 

72070  . 
72072  . 
72074  .. 
72080  .. 
72090  .. 
72100  .. 
72110  . 
72114  . 
72120  .. 

72125  . 

72126  . 

72127  . 

72128  .. 

72129  . 

72130  . 

72131  . 

72132  . 

72133  . 

72141  .. 

72142  . 
7ei46  .. 

72147  . 

72148  .. 

72149  .. 

72156  . 

72157  .. 

72158  . 

72159  . 
72170  .. 


Status  indi- 
cator 


Condition 


S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

X 
X 
X 
X 
X 

X  . 
X  . 
X  . 
X 

X  . 
X  . 
X  . 
X  . 
X  . 

f^ . 

X  . 
X  . 
X  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

B  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  .. 

X  .. 

s  .. 

s  .. 

s  .. 

s  .. 

S  ;. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

B  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

E  .. 
X 


Descnpti<5n 


Mn  ort)ii1ace/ne<*  vv/dye  

Mn  orbv'ac  nek  w/o  &  w  dye   

Mr  angiography  fiead  w/o  dye  ... 

Mr  angiography  Tead  w/dye  

Mr  angiograpn  head  w/oAw  dye 
Mr  angiography  Teck  wo  dye  .... 

Mr  angiography  neck  w/oye  

Mr  angiograph  neck  w/o&w  dye 

Mn  brain  wo  dye  

Mn  brain  w;  dye 7.... 

Mn  brain  wo  &  w/  dye  

Mn  brain  w/o  dye   

Mri  brain  w/  dye  

Mr)  brain  w/o  &  v^  dye 

Chest  x-ray  .... 

Chest  x-ray  .... 

Chest  x-ray  .... 

Chest  x-ray  .... 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy  . 

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  . 

Chest  x-ray 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi   

X-ray  &  pacemaker  insertion 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs/chest  

X-ray  exam  of  nbs 

X-ray  exam  of  nbs/  chest 

X-ray  exam  of  breastbone  

X-ray  exam  of  breastbone  .... 

Ct  thorax  w/o  dye  

Ct  thorax  w/dye    

Ct  ttiorax  w/o  &  w/  dye  

Ct  angiography,  chest  

Mri  chest  w/o  dye  

Mn  chest  w/dye    ., 

Mn  chest  w/o  &  w/dye 

Mn  angio  chest  w  or  w/o  dye  . 

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  trunk  spine 

X-ray  exam  of  thoracic  spine  . 
X-ray  exam  of  thoracic  spine  . 
X-ray  exam  of  thoraac  spine  . 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine 

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine  

Ct  neck  spine  w/o  dye   

Ct  neck  spine  w/dye  

Ct  neck  spine  w/o  &  w/dye  .... 

Ct  chest  spine  w/o  dye  

Ct  chest  spine  w/dye  

Ct  chest  spine  w/o  &  w/dye  ... 

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/dye  

Ct  lumbar  spine  w/o  &  w/dye  . 

Mn  neck  spire  wo  dye  

Mn  neck  spire  w,  dye   

Mn  ches!  spine  wo  dye  

Mn  chest  spme  wdye 

Mn  lumbar  spine  w/o  dye 

Mn  lumbar  spine  w.dye  , 

Mn  neck  spine  wo  S  w/dye  ... 
Mn  chest  spine  wo  &  w.'dye  ,. 
Mn  lumbar  spine  w.o  S  w/dye 

Mr  angio  spine  w.o&w/dye  

X-ray  exam  of  pelvis  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


0260 


Minimum 

unadjusted 
copayment 


0284 

7.1165 

$388.28 

$19413 

$77  66 

0337 

9  2075 

$502  37 

$240  77 

$100  47 

0336 

6  3897 

$348.63 

$174  31 

$69  73 

0284 

7  1165 

$388.28 

$194  13 

$77  66 

0337 

92075 

$502.37 

$240  77 

$10047 

0336 

6  3897 

$348  63 

$174  31 

$69.73 

0284 

7  1165 

$38828 

$194  13 

$77  66 

0337 

9.2075 

$502  37 

$240  77 

$100  47 

0336 

6  3897 

$348.63 

$17431 

$69  73 

0284 

7  1165 

$38828 

$194  13 

$77  66 

0337 

9  2075 

$502.37 

$24077 

$100  47 

0336 

6.3897 

$348.63 

$174  31 

$69  73 

0284 

71165 

$388.28 

$194  13 

$77  66 

0337 

9  2075 

$502.37 

$240.77 

$100  47 

0260 

0  7802 

$42  57 

$21  28 

$8  51 

0260 

0  7802 

$42  57 

$21  28 

$8  51 

0260 

0  7802 

$42.57 

$21  26 

$851 

0260 

0  7802 

$42.57 

$21  28 

$8  51 

0260 

0  7802 

$42.57 

$21  28 

S8  51 

0272 

1  4166 

$77.29 

$38  36 

$15  46 

0260 

07802 

1     $42.57 

$21  28 

$8  51 

0272 

1  4166 

$77.29 

$38  36 

Si 5  46 

0260 

0  7802 

$42.57 

$21  28 

$8  51 

0263 

2  1883 

$119  40 

$43  58 

$23  88 

0264 

3.0287 

$165.25 

$79  41 

$33  05 

0272 

1  4166 

$77.29 

$38  36 

$15  46 

0260 

0  7802 

$42.57 

$21  28 

$8  51 

0260 

0  7802 

$42,57 

$21  28 

$8  51 

0260 

0  7802 

$42.57 

$21.28 

$8  51 

0261 

1  3176 

$71  89 

$14  38 

0260 

0.7802 

$42.57 

$21  28 

$8  51 

0260 

0  7802 

$42.57 

$21  28 

$8  51 

0332 

3  3936 

$185  16 

$91  27 

$37  03 

0283 

4  6543 

$253  94 

$126  27 

$50.79 

0333 

5  4241 

$295.94 

$146  98 

$59  19 

0662 

5  8775 

$320.68 

$156.47 

$64  14 

0336 

6  3897 

$348.63 

$174.31 

$69  73 

0284 

7  1165 

$388.28 

$194  13 

$77  66 

0337 

9.2075 

$502.37 

$7l'89 
$42.57 

$240.77 

$100.47 

0261 

1  3176 
0  7802 

$14  38 

0260 

$21  28 

$8  51 

0260 

0.7802 

$42.57 

$21.28 

$8  51 

0261 

1  3176 

$71.89 

$14  38 

0261 

1  3176 
0  7802 

$71.89 
$42  57 

$14  38 

0260 

$21,28 

$8  51 

0260 

0  7802 

$42.57 

$21  28 

$8  51 

0260 

0.7802 

$42.57 

$21  28 

$851 

0260 

0.7802 

$42.57 

$21  28 

$8  51 

0260 

0.7802 

$42.57 

$21  28 

$8  51 

0261 

1  3176 
0  7802 

$71.89 
$42.57 

$14  38 

0260 

$21.28 

$8  51 

0261 

1.3176 
1.3176 
0  7802 

$71  89 
$71  39 
$42.57 

$  1 4  38 

0261 

$14  38 

0260 

$21  28 

$8  51 

0332 

3  3936 

$185  16  . 

$91  27 

$37  03 

0283 

4  6543 

$25394 

$126  27 

$50.79 

0333 

5  4241 

$295.94 

$146  98 

$59  19 

0332 

3  3936 

$185  16 

$91  27 

$37  03 

0283 

4  6543 

$253.94 

$126.27 

$50.79 

0333 

5  4241 

$295  94 

$146  98 

$59  19 

0332 

3  3936 

$185.16 

$91  27 

$37  03 

0283 

4  6543 

$253.94 

$126  27 

$50.79 

0333 

5  4241 

$295  94 

$146  98 

$59.19 

0336 

6.3897 

$348.63 

$174.31 

$69.73 

0284 

7  1165 

$388.28 

$194.13 

$77.66 

0336 

6  3897 

$348.63 

$17431 

$69.73 

0284 

7  1165 

$388.28 

$194  13 

$77.66 

0336 

6  3897 

$348.63 

$174  31 

$69  73 

0284 

7  1165 

$38828 

$194  13 

$77  66 

0337 

9.2075 

$502  37 

$240  77 

$100  47 

0337 

9.2075 

$502  37 

$240  77 

$100.47 

0337 

9.2075 

$502.37 

$240.77 

$100.47 

0.7802 


$42.57 


$21.28 


^::^t^.:^;^:':::::^::z':;:::::^:t"^^  "^^°^'^"^"-  ^'  ^^^^^  ^^'^^  ^'-"'^  ^^^^^^^^^  ^^p'v 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


72190 

72191 

72192 

72193 

72194 

72195 

72196 

72197 

72198 

72200 

72202 

72220 

72240 

72255 

72265 

72270 

72275 

72285 

72295 

73000 

73010 

73020 

73030 

73040 

73050 

73060 

73070 

73080 

73085 

73090  . 

73092  . 

73100  . 

73110  . 

73115  . 

73120  . 

73130  . 

73140  . 

73200  . 

73201  . 

73202  . 
73206  . 


X 
S 
S 
S 
S 
S 

s 
s 

E 
X 
X 
X 

s 
s 
s 
s 
s 
s 
s 

X 
X 
X 
X 

s 

X 
X 
X 
X 

s 

X 
X 
X 
X 

s 

X 
X 
X 

s 
s 
s 

s 

73218  I  S 

73219  i  S 


73220 

73221 

73222 

73223 

73225 

73500 

73510 

73520 

73525 

73530 

73540 

73542 

73550 

73560 

73562 

73564 

73565 

73580 

73590 

73592 

73600 

73610 

73615 

73620 

73630 

73650 

73660 

73700. 

73701 

73702 

73706 

73718  . 


Description 


i^C 


Relative 
weight 


Payment 
rate 


X-ray  exam  of  pelvis  

Ct  angiograph  pelv  w/o&w/dye 

Ct  pelvis  w/o  dye 

Ct  pelvis  w'dye  , 

Ct  pelvis  w/o  &  w/dye 

Mn  pelvis  w/o  dye  

Mrl  pelvis  w/dye  

Mri  pelvis  w/o  &  w/dye  , 

Mr  angio  pelvis  w/o  &  w/dye  .. 
X-ray  exar^t  sacoiiiac  )Oints  .... 
X-ray  exam  sacoiliac  joints  .... 

X-ray  exam  of  tailbone  

Contrast  x-ray  of  neck  spine  ... 
Contrast  x-ray.  t^orax  spine  .... 

Contrast  x-ray.  lower  spine  

Contrast  x-ray  sptne  

Epidurography  

X-ray  c/!  spine  disk  , 

X-ray  of  lower  spine  disk  

X-ray  exam  of  collar  tx)ne 

X-ray  exam  of  shoulder  blade  . 

X-ray  exam  of  shoulder 

X-ray  exam  of  shoulder ;... 

Contrast  x-ray  of  shoulder  ....... 

X-ray  exam  of  shoulders  

X-ray  exam  of  humerus  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

Cont.'ast  x-ray  of  elbow  

X-ray  exam  of  forearm  

X-ray  exam  of  arm.  infeint  

X-ray  exam  of  wnst  

X-ray  exam  of  wnst  

Contrast  x-ray  of  wrist  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  finger(s)  

Ct  upper  extremity  w/o  dye  

Ct  upper  extremity  w/dye  

Ct  uppr  extremity  w/o&w/dye  .. 
Cl  angio  upr  extnn  w/o&w/dye 
Mn  upper  extremity  w/o  dye  ... 

Mn  upper  extremity  w/dye 

Mri  uppr  extremity  w/o&w/dye  . 
Mn  joint  upr  extrem  w/o  dye  ... 

Mn  joint  upr  extrem  w/dye   

Mn  joint  upr  extr  w/o&w/dye  ... 
Mr  angio  upr  extr  w/o&w/dye  .. 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hips  

Contrast  x-ray  of  hip  

X-ray  exam  of  hip 

X-ray  exam  of  pelvis  &  hips  .... 

X-ray  exam,  sacroiliac  joint 

X-ray  exam  of  thigh  

X-ray  exam  of  knee.  1  or  2 

X-ray  exam  of  knee,  3  

X-ray  exam.  knee.  4  or  more  .. 

X-ray  exam  of  knees  

Contrast  x-ray  of  knee  joint 

X-ray  exam  of  lower  leg  

X-ray  exam  of  leg.  infant 

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

Contrast  x-ray  of  ankle 

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  heel  

X-ray  exam  o'  loe(s)  

Ct  lowe'  extremity  w/o  dye  

Ct  lower  extremity  w/dye  

Ct  Iwr  extremity  w  o&w/dye 

Ct  angio  Iwr  extr  w;o&w/dye  ... 
Mn  lower  extremity  w/o  dye  .... 


NatKxial  Minimum 

unadjusted       unadjusted 
copayment   ■   copayment 


0260 
0662 
0332 
0283 
0333 
0336 
0284 
0337 


0260 
0260 
0260 
0274 
0274 
0274 
0274 
0274 
0388 
0388 
0260 
0260 
0260 
0260 
0275 
0260 
0260 
0260 
0260 
0275 
0260 
0260 
0260 
0260 
0275 
0260 
0260 
0260 
0332 
0283 
0333 
0662 
0336 
0284 
0337 
0336 
0284 
0337 

0260 

0260 

0260 

0275 

0261 

0260 

0275 

0260 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0260  1 

0275  I 

0260  ' 

0260 

0260  I 

0260  : 

0332  I 
0283  I 

0333  I 
0662  I 
0336 


0.7802 
5.8775 
3.3936 
4.6543 
5.4241 
63897 
7.1165 
9^075 


0  7802 
0  7802 
0  7802 
3.5931 
3.5931 
3.5931 
3.5931 
3.5931 
1 1  6347 
11  6347 
0  7802 
07802 
0.7802 
07802 
3.2775 
0.7802 
0.7802 
0  7802 
0.7802 
3.2775 
0.7802 
0  7802 
07802 
0.7802 
3.2775 
0  7802 
0.7802 
0  7802 

3  3936 

4  6543 
5-4241 
5.8775 
6.3897 
7.1165 
92075 
6.3897 
7.1165 
9.2075 

0.78O2 
07802 
0.7802 
3.2775 
1.3176 
0.7802 
3.2775 
0  7802 
0  7802 
0  7802 
0.7802 
0.7802 
3.2775 
0.7802 
0  7802 
0  7802 
0  7802 
32775 
0.7802 
07802 
0.7802 
0.7802 
3.3936 
46543 
5.4241 
58775 
6.3897 


$42.57 
$320.68 
$18516 
$253  94 
$295  94 
$348  63 
$388.28 
$502.37 

$42.57 

$42.57 

$4257 

$196  04 

$196.04 

$196.04 

$196.04 

$196.04 

$634.80 

$634.80 

$42  57 

$42.57 

$42.57 

$42.57 

$178  82 

$42  57 

$42  57 

$42.57 

$42.57 

$178  82 

$42.57 

$4257 

$42.57 

$42.57 

$178.82 

$42  57 

$42.57 

$42.57 

$185.16 

$253  94 

$295  94 

$320  68 

$348  63 

$388.28 

$502.37 

$348.63 

$388.28 

$502.37 

$42.57 

$42.57 

$42.57 

$178  82 

$71 .89 

$42  57 

$178  82 

$42.57 

$42  57 

$42  57 

$42.57 

$42.57 

$178  82 

$42.57 

$42.57  j 

$42.57 

$4257 

$178  82  ; 

$42.57 

$42.57 

$42.57 

$42.57 

$185.16 

$253.94 

$295.94 

$320.68 

$348  63 


$21.28 
$156.47  I 

$91.27  ' 
$126.27 
$146.98 
$174.31 
$194.13 
$240.77 

$21.28 

$21.28 

$21.28 

$93.63 

$9363 

$93.63 

$93.63 

$93.63 

$303  19 

$303  19 

$21.28 

$21 .28 

$21.28 

$21.28 

$69.09 

$21  28 

$21.28 

$21.28 

$21.28 

$69.09 

$21.28 

$21.28 

$21  28 

$21.28 

$69.09 

$21.28 

$21.28 

$21.28 

$91.27  I 

$126.27  I 

$146.98 

$156.47  ■ 

$174.31 

$194  13 

$240.77 

$174.31 

$194.13 

$240.77 



$21.28  I 
$21 .28 
$21.28 
$69.09 

$21 .28 

$69.09 
$21  28 
$21  28 
$21,28 
$21 .28 
$21.28  . 
$69  09 
$21.28 
$21.28  I 
$21.28  I 
$21.28 
$69.09 
$21.28 
$21.28 
$21 .28 
$21.28 
$91.27 
$126.27 
$146.98 
$15647 
$174.31 


$8.51 
$64  14 
$37.03 
$50  79 
$59  19 
$69  73 
$77.66 
$100.47 

$8.51 
$8.51 

$8.51 

$39.21 

$3921 

$39  21 

$39  21 

$3921 

$126.% 

$126  96 

$851 

$851 

$851 

S851 

$35  76 

S8.51 

$851 

$8.51 

$8.51 

$35.76 

$851 

$851 

$851 

$8-51 

$3576 

$8.51 

$8.51 

$8.51 

$37.03 

$50  79 

$59  19 

$64.14 

$69.73 

$77  66 

$10047 

$69  73 

$77  66 

$100.47 

$8.51 
$8.51 

$8.51 

$35  76 

$1438 

$8  51 

$3576 

$851 

$8.51 

$8-51 

$8  51 

$8.51 

$35  76 

$8,51 

$8.51 

$8.51 

$8  51 

$35  76 

$8.51 

$8.51 

$8.51 

$8.51 

$37  03 

$50  79 

$59  19 

$64  14 

$69.73 


CPT  codes  and  descriptions  only  are  copynght  American  Medical  Association  An  Rights  Reserved  Applicable  FARS/DFARS  Apply, 
Copyright  American  Dental  Association  All  rights  reserved. 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

73719  

S  

S  

S  

S 

S 

B 

73720  

73721  

73722  

73723  

73725  

74000 

X  

74010  

X  

X  ...: 

74020  

74022  

X  

74150  

S  

74160 

S  

S  

74170  

74175  

s 

74181  

s 

74182  

s 

74183  

s 

B  

74185  

74190  

X  

s  ...:. 

74210  

74220  

s 

74230  

s 

74235  

s 

74240  

s 

74241  

s 

74245  

s 

74246  

s 

74247  

s 

74249  

s 

74250  

s 

74251  

s 

74260  

s 

74270  

s 

74280  

s 

74283  

s 

74290  

s _ 

74291  

s 

74300  

X  

74301  

X  

74305  

X  

74320  

X  

74327  

s 

74328  

N  

74329  

N  „ 

74330  

N  

74340  

X  ■. 

74350  

X  

74355  

X  

74360  

s 

74363  

s 

74400  

s 

74410  

s 

74415  „ 

s 

74420  

s „ 

74425  

s  ..._ 

s 

74430  

74440 

s 

s 

74445  

74450  

s _ 

74455 

s 

X  

74470  

74475  

s 

74480  

s  ...•; 

74485  

s 

74710  

X  

X  

74740  

74742  

X  

74775  

s 

75552  

s 

75553  

s : 

75554  

s   ...._ 

75555  

s 

75556  

E  

75600  

s 

75605  

s 

Condition 


Dfscnption 


Mri  lower  extremity  w/dye  

Mri  Iwr  extremity  */o&w/dye  ..;.. 

Mri  jnt  of  l\A(r  extre  w/o  dye  

Mn  |oint  o(  Iwr  extr  w/dye  

Mri  |Oint  Iwr  extr  w/o&w/dye  - 

Mr  ang  Iwr  ext  w  or  w/o  dye  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  atxlomen  

X-ray  exam  senes,  abdomen  .... 

Ct  abdomen  w/o  <lye 

Ct  alxjomen  w/dy0  

Ct  abdomen  w/o  Sw  /dye 

Ct  angio  abdom  vn^o  &  w/dye  .... 

Mri  abdomen  w/o  dye  

Mri  abdomen  w/dye 

Mri  abdomen  w/o  8  w/dye  

Mri  angio,  alxJom  w  orw/o  dye  . 

X-ray  exam  of  peritoneum  

Contrst  x-ray  exam  of  throat  

Contrast  x-ray,  esophagus  , 

Cine/vid  x-ray,  ttiroat/esoph  

Remove  esophagus  obstruction 

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  up)pr  gi  tract  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon 

Contrast  x-ray.  gaHbladder  

Contrast  x-rays,  gallbladder  

X-ray  bile  ducts/pancreas  

X-rays  at  surgery  add-on  

X-ray  bile  ducts/pancreas 

Contrast  x-ray  of  Dile  ducts 

X-ray  bile  stone  removal  

X-ray  bile  due;  endoscopy  

X-ray  for  pancreas  endoscopy  ... 

X-ray  Dile/panc  endoscopy 

X-ray  gmde  for  GI  tube  

X-ray  guide,  stomach  tube  

X-ray  guide,  intestinal  tube  

X-ray  guide  GI  dilation  

X-ray  bile  duct  dilation  

Contrst  x-ray,  unnary  tract  

Contrst  x-ray.  unnary  tract  

Contrst  x-ray.  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrast  <-ray,  bladder  

X-ray.  male  genital  tract  

X-ray  exam  of  penis  

X-ray   ureihralsladder  ." 

X-ray,  urethra/tiiadder    

X-ray  exam  of  Kidney  lesion  , 

X-ray  control,  cath  insert  ..._ 

X-ray  control,  cath  insert  j. 

X-ray  guide   GU  oilation  

X-ray  measurement  of  peMs  , 

X-ray,  female  genital  tract 

X-ray  fallopian  tube  

X-ray  exam  of  perineum  , 

Heart  mn  for  morph  w/o  dye 

Heart  mn  tor  morph  w/dye  .-.. 

Cardiac  MRI/function  

Cardiac  MRllimrted  study 

Cardiac  MRI/flow  mapping  

Contrast  x-ray  exam  of  aorta  

Contrast  x-ray  exam  of  aorta  


APC 


0284 
0337 
0336 
0284 
0337 


0260 
0260 
0260 
-  0261 
0332 
0283 
0333 
0662 
0336 
0284 
0337 


0263 
0276 
0276 
0276 
0296 
0276 
0276 
0277 
0276 
0276 
0277 
0276 
0277 
0277 
0276 
0277 
0276 
0276 
0276 
0263 
0263 
0263 
0264 
0296 


0272 
0263 
0263 
0296 
0297 
0278 
0278 
0278 
0278 
0278 
0278 
0278 
0278 
0278 
0278 
0264 
0297 
0296 
0296 
0260 
0264 
0263 
0278 
0336 
0284 
0335 
0335 


0280 
0280 


Relative 
weight  . 


7.1165 

9  2075 

6  3897 
7,1165 
9.2075 


0.7802 
07802 

0  7802 

1  3176 
33936 

4  6543 

5  4241 
58775 
63897 
7.1165 
9.2075 


2  1883 
1  5906 
1  5906 

1  5906 

2  8635 
1  5906 

1  5906 

2  4444 
1  5906 

1  5906 

2  4444 
1  5906 
2.4444 
2.4444 
1  5906 
24444 
1  5906 
1  5906 

1  5906 

2  1883 
2  1883 

2  1883 

3  0287 
2  8635 


, 


1.4166 

2  1883 
2,1883 
2.8635 
7.7145 
2,7012 
2,7012 
2.7012 
2.7012 
2.7012 
2.7012 
2.7012 
2  7012 
27012 
2.7012 
30287 
7  7145 
2  8635 
28535 
0  7802 
30287 
2  1883 
2.7012 
6.3897 
7  1165 
6.3499 
63499 


19 1015 
19  1015 


r^  ^?^r»^"^  descriptions  only  are  copv"gr,.  Anencar  MedK:a,  Assoaatior.  All  Rights  Reserved.  Applicable  FARS/DFARS  AcdIv 
Cogyr  gh!  American  Dental  Association  An  nqnis  -esen/ec!  "jv-^ivto  rrino/ur«nc  Mppcy. 


Payment 
rate 


National 
j    unadjusted 
I    copayment 


Minimum 
unadjusted 

copayment 


$38828 
$50237 
$348  63 
$388  28 

$502  37 


$42.57  I 
$42.57 

$42  57  I 
$71  89 
$185  16 
$253,94 
$295  94 
$320.68 
$348.63 
$388.28 
$502.37 


$119,40 

$86,78 

$86  78 

$86,78 

$156.24 

$86  78 

$86  78 

$133,37 

$8678 

$86  78 

$133,37 

$86,78 

$13337 

$133.37 

$86.78  I 

$133,37 

$86  78 

$86,78 

$86  78 

$119  40 

$119,40 

$11940 

$165-25 

$156,24 


$77.29 

$119.40 
$119  40 
$156.24 
$42091 
$14738 
$147,38 
$147.38 
$147,38 
$147  38 
$147,38 
$14738 
$147  38 
$147,38 
$147.38 
$165.25 
$42091 
$156.24 
$156.24 
$42,57 
$165,25 
$119.40 
$147  38 
$348  63 
$388.28 
$346.46 
$346  46 

$1,042.20 
$1,042.20 


$194  13 
$240  77 
SI  74  31 
$194  13 
$240,77 


$21  28 
$21.28 
$21  28 

S91  27 
$126  27 
$146  98 
$156,47 
$174  31 
S194  13 
$240  77 

$43,58 
$41  72 
S41  72 
$41  72 
$69  20 
$41  72 
$41  72 
$60  47 
$41  72 
$41  72 
$60  47 
$41  72 
$60  47 
$60  47 
$41  72 
$60  47 
$41  72 
$41  72 
$41  72 
$43  58 
$43  58 
$43  58 
$79  41 
$69  20 


$38,36 

$43  58 

$43  58 

$69  20 

$172  51 

$66  07 

$66,07 

$66.07 

$66  07 

$66  07 

$66,07 

$6607 

$66  07 

$66  07 

$6607 

$7941 

$172  51 

$69  20 

$69,20 

$21  28 

$7941 

$43  58 

$6607 

$174,31 

$194  13 

$151  46 

$151.46 

•*$353.85 
$353,85 


$77,66 

$10047 

$69,73 

$77  66 
$100  47 

$8,51 

$851 

$851 

$14  38 

S37  03 

$50  79 

$59  19 

$64  14 

$69  73 

$77  66 

$100.47 


$2388 
S17  36 
S17  36 
$17,36 
$31,25 
$17  36 
$17  36 
326  67 
$17  36 
$17  36 
$26  67 
$17  36 
$26,67 
$2567 
$17  36 
$26  67 
$17  36 
$17,36 
$17.36 
$23.88 
$23  88 
$2388 
$33,05 
$31.25 


$15  46 

$23.88 
$2388 
$31.25 
$84  18 
$29  48 
$29.48 
$29  48 
$29  48 
$29  48 
$29  48 
$29  48 
$29  48 
$29  48 
$29  48 
$3305 
$84  18 
$31.25 
$31,25 
$851 
$33  05 
$2388 
$29  48 
$69  73 
$77,66 
$6s29 
$69  29 


$208.44 
$208  44 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


75625 
75630 
75635 
75650 
75658 
75660 
75662 
75665 
75671 
75676 
75680 
75685 
75705 
75710 
75716 
75722 
75724 
75726 
75731 
75733 
75736 
75741 
75743 
75746 
75756 
75774 
75790 
75801 
75803 
75805 
75807 
75809 
75810 
75820 
75822 
75825 
75827 
75831 
75833 
75840 
75842 
75860 
75870 
75872 
75880 
75885 
75887 
75889 
75891 
75893 
75894 
75896 
75898 
75900 
75901 
75902 
75940 
75945 
75946 
75952 
75953 
75954 
75960 
75961 
75962 
75964 
75966 
75968 
75970 
75978 
75980 
75982 
75984 
75989 
75992 


S    

S   

s 

s 

s 

s 

s  

s 

s 

s 

s 

s 

s     

s 

s 

s 

s , 

s 

s 

s 

s 

s 

s 

s 

s  

s , 

s 

X  

X  

X  

X  

X   

s :, 

s 

s 

s 

s 

s 

s 

s 

s    

s    

s  

s 

s    

s 

s 

s .^. 

s 

N    

s    

s 

X  

c 

X  

X  

X   

s    

s 

c 

c    

c 

s 

s 

s 

s    

s  

s    

s     

s 

s    

s  

X   

N   

s    


Description 


Contrast  x-iay  exam  of  aorta 

X-ray  aorta,  leg  artenes  

Ct  angio  atxJominal  artenes  .. 


Artery 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Aftery  x- 
Aftery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x- 
Artery  x-i 
Artery  x-i 
Artery  x-i 
Artery  x- 
Artery  x 
Artery  x 


ays. 
ays, 
ays, 
ays, 
ays, 
ays, 
ays. 


head  &  neck  . 

arm  

head  &  neck  . 

heao  &  neck  . 

head  &  neck  . 

head  &  neck  . 

neck  

ays,  neck  

ays.  sptne  

ays,  spine  

ays,  amVleg , 

ays  arms/legs  

ays.  kidney  , 

ays.  kidneys  

ays.  atxjomen 

adrenal  gland 

adrenals  

pelvis  

lung  

lungs  

lung 


ays. 

ays, 

ays. 

ays, 

ays. 

ays. 
Artery  x-rays,  chest 

Artery  x-ray,  eacti  vessel  

Visualize  A-V  shunt  

Lymph  vessel  x-ray,  arm/leg  ... 
Lymph  vessel  x-ray.anns/legs 

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray.  trunk  

Nonvascular  shunt,  x-ray  

Vein  x-ray,  spleen/liver 

Vein  x-ray.  arm/leg  

Vein  x-ray,  arms/legs  

Vein  x-ray,  trunk  

Vein  x-ray   chest  

Vein  x-ray,  kidney  

Vein  x-ray  kidneys    

Vein  x-ray   adrenal  gland  

Vein  x-r-ay  adrenal  glands  

Vein  x-ray,  neck  

Vein  x-ray.  skull 

Vein  x-ray.  skull  

Vein  x-ray.  eye  socket  

Vein  x-ray,  liver  , 

Vein  x-ray,  liver  , 

Vein  x-ray,  Irver  

Vein  x-ray,  liver  , 

Venous  sampling  by  catheter  . 

X-rays,  transcath  therapy  , 

X-rays,  transcath  therapy  

FoUow-uc  angiography  

Arienal  catheter  exchange  

Remove  cva  device  obstruct  ... 
Remove  cva  lumen  obstruct  .... 

X-ray  placement,  vein  filter  

Intravascular  us 

intravascular  us  add-on   

Endovasc  repai'  atxjom  aorta  ., 
Abdom  aneurysm  endovas  rpr , 

Iliac  aneurysm  endovas  rpr 

Transcatheter  intro.  stent  

Retneval  broken  catheter  

Repair  anenal  Blockage  

Repair  artery  blockage,  each  ... 

Repair  arterial  blockage  

Repair  arton,  blockage,  each  ... 

Vascular  biopsy        

Repair  venous  blockage    

Contrast  xray  exam  bile  duct  ... 
Contrast  xray  exam  bile  duct  ... 
Xray  control  cathete'  change  ... 
Abscess  drainage  under  x-ray  . 
Atherectomy,  x-ray  exam  


0280 
0280 
0662 
0280 
0280 
0279 
0279 
0280 
0280 
0280 
0280 
0279 
0279 
0280 
0280 
0280 
0280 
0280 
0280 
0280 
0280 
0279 
0280 
0279 
0279 
0668 
0281 
0264 
0264 
0264 
0264 
0253 
0279 
0281 
0281 
0279 
0279 
0287 
0279 
0287 
0287 
0287 
0287 
0287 
0287 
0279 
0280 
0279 
0279 


0297 
0297 
0264 


0264 
0263 
0187 
0267 
0267 


0280 

0280 
0280 
0280 
0280 
0280 
0280 
0668 
0296 
0297 
0264 


0280 


19,1015 

19,1015 

5.8775 

19.1015 

19,1015 

10.7073 

10.7073 

19.1015 

19  1015 

19.1015 

19.1015 

10.7073 

10.7073 

19.1015 

19.1015 

19.1015 

19.1015 

191015 

19 1015 

19.1015 

19.1015 

10.7073 

19.1015 

10.7073 

10.7073 

10.2660 

6.6031 

3.0287 

3.0287 

3.0287 

3.0287 

2.1883 

10.7073 

6.6031 

6.6031 

10.7073 

10.7073 

6.4923 

10.7073 

6.4923 

6.4923 

6.4923 

6.4923 

6.4923 

6.4923 

10.7073 

19.1015 

10.7073 

10.7073 

7.7145 
7.7145 
3.0287 

3.0287 
2.1883 
4.4288 
2.4586 
2.4586 


19.1015 

19.1015 

19 1015 

19.1015 

19  1015 

19  1015 

19.1015 

10.2660 

2.8635 

7.7145 

3.0287 


$1,042  20 

$1.042  20 

$320  68 

$1,042.20 

$1,042.20 

$584  20 

$584  20 

$1,042.20 

$1,042  20 

$1.042  20 

$1,042.20 

$584.20 

$584.20 

$1,042  20 

$1,042  20 

$1,042.20 

$1,042.20 

$1,042.20 

$1,042.20 

$1,042.20 

$1 ,042  20 

$584,20 

$1,042,20 

$584  20 

$584  20 

$560  12 

$360.27 

$165.25 

$165.25 

$165.25 

$165.25 

$119.40 

$584  20 

$360.27 

$36027 

$584.20 

$584.20 

$354.23 

$584.20 

$354.23 

$354  23 

$354.23 

$354.23 

$354.23 

$354  23 

$584  20 

$1,042.20 

$584.20 

$584.20 

$420.91 
$420.91 
$16525 

$165.25 
$119  40 
$241  64 
$134  14 
$134.14 


$1,042.20 
$1,042.20 
$1,042.20 

$1,042.20 

$1,042.20 

$1,042.20 

$1,042.20 

$560.12 

$156.24 

$420.91 

$165.25 


Natkxial 
unadjusted 
copayment 


19.1015  I   $1,042.20 


$353.85 

$35385 
$156.47 
$353.85 
$353  85 
$174.57 
$174.57 
$353.85 
$353.85 
$35385 
$353,85 
$174.57 
$174.57 
$353.85 
$35385 
$35385 
$35385 
$353.85 
$353  85 
$353.85 
$353.85 
$174.57 
$353.85 
$174  57 
S17457 
$237.76 
$115.16 
$79.41 
$79.41 
$79.41 
$79.41 
$43.58 
$174.57 
$115  16 
$115,16 
$174.57 
$174.57 
$111.33 
$174.57 
$111.33 
$111.33 
$111.33 
$111.33 
$111.33 
$1 1 1 .33 
$174.57 
$353.85 
$174.57 
$174.57 

$172.51 

$172.51 

$79.41 

$79.41 
$43.58 
$90.71 
$65.52 
$65.52 


$353.85 

$353.85 
$353.85 
$35385 
$353  85 
$353.85 
$353.85 
$237  76 

$69.20 
$172.51 

$79.41 

$353.85 


Minimum 
unadjusted 
copayment 


$208  44 

$208  44 

$64  14 

$208  44 

$208  44 

$11684 

$116.84 

$208  44 

$208  44 

$208  44 

$208  44 

$116  84 

$116.84 

$208  44 

$208  44 

$208  44 

$208  44 

$208  44 

$208  44 

$208  44 

$208  44 

$116  84 

$208  44 

$116.64 

$11634 

$112  02 

$72  05 

$33  05 

$33  05 

$33  05 

$33.05 

$23  88 

$11684 

$72.05 

$72  05 

$116  84 

$11684 

$70  85 

$11684 

$70  85 

$70  85 

$70  85 

$70.85 

$70  85 

$70  85 

$11684 

$208  44 

$116.84 

$116.84 


$84.18 
$84.18 
$33.05 


$33.05 
$23.88 
$48  33 

$26  83 
$26  83 


$208  44 

S2oe  4/. 

5205  44 

5206  44 
S20fi44 
S206  44 
$206  44 
$11202 

$31  25 
$84  •« 
$33  05 


$208  44 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Reuted  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


75993 
75994 
75995 
75996 
75998 
76000 
76001  . 
76003  . 

76005  . 

76006  . 
76010  . 

76012  . 

76013  . 
76020 
76040  . 

76061  . 

76062  . 
76065 
76066  . 

76070  . 

76071  . 
76075 
76076 
'60  ^-S 
76080  . 
76082 
75083  . 
76085 
76086  , 
76088 

76090  . 

76091  . 

76092  . 
"6093 
"6094 
76095  . 
-5096 
76098 
76100  .. 
"6101  . 
76102  . 
76120  .. 
76125  , 
76140 
76150 
76350 
76355 
"636C  . 
76362  , 
76370 
76375  . 
76380  . 
76390  ,. 
76393 
"6394 
75400  . 
"6490 
"6496  . 
"6497  , 
76498 
76499 
76506  ,. 

76511  . 

76512  . 

76513  ,. 

76514  . 
76516  . 
76519  . 
76529  . 
76536 
76604 
76645  , 
76700 
76705  . 
76770  . 


s 
s 
s 
s 

N 
X 
N 
N 
N 
X 
X 
S 

s 

X 
X 
X 
X 
X 
X  . 

s  . 
s  . 
s  . 
s  . 

X  . 

X  . 

s  . 

A  . 
0  . 
X  . 
X  . 

s  . 
s  . 

A  . 

E  . 
E  . 
X  . 
X  . 
X^. 
X  . 
X  . 
X  . 
X  . 
X  . 
E  . 
X  . 
N  . 
S  . 
S  . 

s  . 
s  . 
s  . 
s  . 

E  . 
S  . 
S  . 
S  . 
s  . 
X  . 

s  . 
s  ., 
X  . 

s  . 

s  ., 

s  . 

s  .. 

s  . 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 


Description 


Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-rai  exam  

Atherectomy,  x-rat  exam  

Nl Fluoroguide  for  v^n  device 

Fluoroscope  exarrinafion  

Fiuoroscooe  exam,  extensive  ... 

Needle  localization  by  x-ray 

Fluoroguide  for  spine  inject 

X-ray  stress  view  

X-ray.  nose  to  rectum  

Percut  vertebroplasty  fluor 

Percut  vertebroplasty,  ct  

X-rays  for  bone  age  

X-rays,  bone  evaluation  

X-rays,  bone  survey  

X-rays,  bone  survey  

X-rays,  bone  evaluation  

Joint  survey,  single  view  

CT  scan,  bone  density  study  .... 

t  Ct  bone  density,  penpheral  

.^..-  t  Dexa,  axial  skeleton  study  

.'.,     Dexa.  penpheral  study  

Radiographic  absorptiometry  .... 

I  X-ray  exam  of  fistula  

Nl I  Computer  mammogram  add-on 


ARC 


0280 
0280 
0280 
0280 


0272 


Nl 
DNG 


OG 


Nl 


Computer  mammogram  add-on 
Computer  mammogram  add-on 

X-ray  of  mammary  duct   

X-ray  of  mammary  ducts 

Mammogram,  one  breast  

Mammogram,  both  breasts  

Mammogram,  screening   

Magnetic  image  breast 

Magnetic  image  t)oth  breasts  ... 

Stereotactic  breast  biopsy 

X-ray  of  needle  wire,  breast 

X-ray  exam,  breast  specimen  .... 

X-ray  exam  of  body  section  

Complex  twdy  secion  x-ray  

Complex  body  section  x-rays 

CineArideo  x-rays  

Cine/video  x-rays  add-on  

X-ray  consultation    

X-ray  exam  dry  process  

Special  x-ray  contrast  study 

Ct  scan  for  localization  

Ct  scan  for  needle  biopsy  

Ct  guide  for  tissue  ablation  

Ct -scan  for  therapy  guide  

3d/ho(ograph  recoristr  add-on  .... 

CAT  scan  follow-up  study  

Mr  spectroscopy     

Mr  guidance  for  needle  place  .... 

Mn  for  tissue  ablation 

Magnetic  image  bone  marrow  .. 

Us  for  tissue  ablation  

Fluoroscopic  procedure 

Ct  procedure      ,  ,  _ 

Mn  procedure  

Radiographic  procadure 

Echo  exam  of  head 

Echo  exam  of  eye  

Echo  exam  of  eye 

Echo  exam  of  eye,  water  bath  ,.. 

Echo  exam  of  eye,  thickness  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  :■. 

Us  exam  of  head  and  neck 

Us  exam,  chest,  b-scan  

Us  exam,  breast(s)  

Us  exam  abdom,  complete  

Echo  exam  of  abdomen  

Us  exam  abdo  back  wall,  comp  . 


0260 
0260 
0274 
0274 
0260 
0260 
0261 
0261 
0261 
0260 
0288 
0282 
0288 
0665 
0261 
0263 
0410 


0263 
0263 
0271 
0271 


0187 
0289 
0260 
0261 
0264 
0264 
0272 
0260 


0260 


0283 
0283 
0332 
0282 
0282 
0282 


0335 
0335 
0335 
0268 
0272 
0282 
0335 
0260 
0266 
0266 
0266 
0265 
6265 
0266 
0266 
0265 
0266 
0266 
0265 
0266 
0266 
0266 


Relative 

weight 


19.1015 
19,1015 
19,1015 
19.1015  ! 


1.4166 


0.7802 
0.7802 
3.5931 
3.5931 
0.7802 
0.7802 
1.3176 
1  3176 
!,3176 
0,7802 
1  2726 
1  6834 
1  2726 
0.7257 
1.3176 
2.1883 
0.1523 


2.1883 
2.1883 
0.6499 
0.6499 


4.4288 

3.4900 
0.7802 
1  3176 
3  0287 
3  0287 
1.4166 
0.7802 


0.7802 


4  6543 
4.6543 
3.3936 
1.6834 
1  6834 
1  6834 

6.3499  ! 

6.3499 

6  3499 

1  3081 

1  4166 

1,6834 

63499 

0.7802 

1.6117 

1.6117 

1.6117 

1.0289 

1  0289 

1.6117 

1  6117 

1 .0289 

1.6117 

1  6117 

1 .0289 

1.6117 

1.6117 

1.6117 


r"  "^A*™*  descnptions  only  are  copyright  Amencan  Medical  Associatior  All  Rights  Resented  Applicable  FARS/DFARS  Applv 
Copyr>gHt  Ame'H:an  Denal  Association  All  nghts  reserved  '  '^w^-^'s  r«no/urM«a  Appiy 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$1,042.20 

$353  85 

$208  44 

$1,042,20 

$353  85 

$208  44 

$1,042  20 

$353  85 

$208  44 

$1,042.20 

$353  85 

$208.44 

$77.29 


$42.57 

$4257 

$196.04 

$196.04 

$4257 

$42  57 

$71,89 

$71  89 

$71,89 

$42.57 

$69.43 

$91,85 

$69-43 

$39,59 

$71,89 

$119  40 

$8.31  , 


$119-40 

$119.40 

$35  46 

$35.46 


$241.64 

$190.42 
$42  57 
$71  89 
$165  25 
$16525 
$77  29 
$42.57 

$42.57 

$253.94 

$253.94 

$185.16 

$91  85 

$91  85 

$91.85 

$346  46 
$346  46 
$346  46 
$71,37 
$77,29 
$91  85 
$346  46 
$42  57 
$87,94 
$87  94 
$87,94 
$56  14 
$56-14 
$87  94 
$87  94 
$56.14 
$87-94 
$87.94 
$56.14 
$87  94 
$87.94 
$87.94 


$38  36 


$21  28 
$21  28 
$93  63 
$93  63 
$21  28 
$21  28 


$21  28 
$44.51 


$43.58 


$43  58 
$43  58 
$16  80 
$16.80 


$90.71 

$44  80 
$21  28 


$79.41 
$79  41 
$38  36 
$21.28 

$21.28 

$■126  27 
$126  27 
$91  27 
$44  51 
$44  51 
$44  51 

$151  46 

$151  46 
$151  46 

$38-36 
$44  51 
$151  46 
$21  26 
$43  97 
$43  97 
$4397 
S28  07 
$28  07 
$43  97 
$43  97 
$28  07 
$43  97 
$43  97 
$28  07 
$43.97 
S43.97 
$43  97 


$15.46 


S851 

$851 
S39  21 
$3921 

$8  51 

$851 
SI 4  38 
$14  38 
$14  38 

$8  51 
$1389 
$18  37 
$13-89 

$7-92 
$14  38 
S23  88 

$1.66 


$23.88 
$23  88 

$7  09 
$7.09 


$48  33 

$38  08 
$851 
$14  38 
$33-05 
$33.05 
$15.46 
$8.51 


$8.51 


S50.79 
$50-79 
$37.03 
$18.37 
$1837 
$1837 

$69  29 
$69.29 
$69-29 
$14-27 
$15.46 
$1837 
$69.29 
$851 
$1759 
$17  59 
$1759 
$11.23 
$11.23 
$17.59 
$17.59 
$11.23 
$1759 
$17.59 
$11.23 
$1759 
$17.59 
$17,59 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


76775 
76778 
76800 
76801 
76802 
76805 
76810 
76811 
76812 
76815 
76816 
76817 
76818 
76819 
76825 
76826 
76827 
76828 
73830 
76831 
76856 
76857 
76870 
76872 
76873 
76880 
76885 
76886 
76930 
76932 
76936 
76937 
76940 
76941 
76942 
76945 
76946 
76948 
76950 
76965 
76970 
76975 
76977 
76986 
76999 
77261 
77262 
77263 
77280 
77285 
77290 
77295 
77299 
77300 
77301 
77305 
77310 
77315 
77321 
77326 
77327 
77328 
77331 
77332 
77333 
77334 
77336 
77370 
77399 
77401 
77402 
77403 
77404 
77406 
77407 


S 

s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

E 
E 
E 
X 
X 
X 
X 
E 
X 

s 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

s 
s 
s 
s 
s 
s 


Nl 
Nl 


Us  exam  abdo  back  wall,  llm 

Us  exam  kicney  transplant  ... 

Us  exam,  spinai  canal  

Ob  us  <  14  wks.  single  fetus 
Ob  us  <  14  wks.  add  i  fetus  .. 
Us  exam,  pg  uterus,  compi  ... 

Us  exam  pg  uterus  mult    

Ob  us.  detailed  sngi  tef^.s  .... 
Ob  us  detaileo  aadi  leti^s  .... 

Us  exam  pg  uterus  limit     

Us  exam  pg  dtenjs  'epeat  .... 

Transvaginal  us,  obstetnc  

Fetal  biophys  profile  w/nst  .... 
Fetal  biophys  profit  w/o  nst  ... 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  o'  'etai  heart  

Echo  exam  of  fetal  heart 

Transvaginal  us,  non-ob  

Echo  exam,  uterus    

Us  exam,,  pelvic,  complete  .... 

Us  exam  pelvic,  limrted  

Us  exam,  scrotum  

Us,  transrectal    

Echograp  trans  r.  pros  study 

Us  exam,  extremity  

Us  exam  infant  hips,  dynamic 
Us  exam  infant  hips,  static  .... 
Echo  guide,  cardioceniesis  ... 
Echo  guide  'or  hean  biopsy  .. 
Echo  guide  'or  artery  repair  .. 
Us  guide   vascula'  access  .... 

Us  guide,  tissue  abiation  

Echo  guide  for  transfusion  .... 

Echo  guide  'or  biopsy  

Echo  guide,  villus  sampling  .. 
Echo  guide  for  amniocentesis 
Echo  guide  ova  aspiration  ... 
Echo  guidance  'adiothe'apy  . 
Echo  guidance  radiotherapy  . 
Ultrasound  exam  foiiow-up   ... 

G!  endoscopic  ultrasound  

Us  tx)ne  density  measure  

Ultrasouno  guioe  intraoper  .... 
Echo  examination  procedure 
Radiation  therapy  planning   ... 
Radiation  therapy  planning  ... 
Radiation  therapy  planning  ... 

Set  radiation  therapy  'leld  

Set  radiation  therapy  'leld  

Set  radiation  therapy  field  

Set  radiation  the'apv  *ield  , 

Radiation  the'"apy  planning   ..,, 
Radiation  therapy  dose  plan  . 
Radiothe'apv  dose  plan  imrt 
Teletx  isodose  plan  simple   ... 
Teietx  isoaose  plan  mtermed 
Teletx  isodose  plan  complex 

Special  teletx  por:  plan   , 

Radiation  therapy  dose  plan  ., 
Brachytx  isooose  calc  interm 
Brachytx  isodose  plan  conTpl  , 
Special  radiation  dosimetry  ... 

Radiation  treatn-ient  aid(s)  

Radiation  treatmeni  aiofsi  , 

Radiation  treatment  aid(S)  

Radiation  physics  consult  

Radiation  physics  consult   

External  '■adiation  aosimetry  ., 
Radiation  treatmeni  delivery  .. 
Radiation  featment  oedvery  .. 
Radiation  treatment  oelivery  .. 
Radiation  treatment  delivery  .. 
Radiation  treatment  delivery  _, 
Radiation  treatment  delivery  .. 


0266 
0266 
0266 
0265 
0265 
0266 
0265 
0267 
0266 
0265 
0265 
0265 
0266 
0266 
0671 
0697 
0671 
0697 
0266 
0266 
0266 
0265 
0266 
0266 
0266 
0266 
0266 
0266 
0268 
0268 
0268 

0268 
0268 
0268 
0268 
0268 
0268 
0268 
0268 
0265 
0266 
0340 
0266 
0265 


0304 
0305 
0305 

0310 

C304 
1510  I 

0304  ' 
0304 
0305 
0305 
0305 

0305  i 
0305 
0304 
0303 
0303 
0303 
0304 
0305 
0304 
0300 
0300 
03O0 
0300 
0300 
0300 


1.6117 
1.6117 
1  6117 
1 .0289 
1  0289 
1.6117 
1 .0289 
2.4586 
1.6117 
1 .0289 
1 .0289 
1  0289 
1.6117 
1.6117 
1.6384 
1.4415 
1.6384 
1,4415 
1.6117 
1  6117 
1.6117 
1 .0289 
1.6117 
1  6117 
1.6117 
1.6117 
1.6117 
1.6117 
1.3081 
1  3081 
1.3081 


1.3081 
1  3081 
1.3081 
1.3081 
1.3081 
1.3081 
1.3081 
1.3081 
1  0289 
1  6117 
0.6314 
1.6117 
1 .0289 


1.6742 
1.6742 
3.6767 
3.6767 
3.6767 
36767 
3  6767 

1  6742 
2-8835 

2  8835 

2  8835 
1,6742 

3  6767 
1  6742 
1  4912 
1  4912 
1  4912 
1  4912 
1  4912 
1  4912 


1.6742 
3.6767 

3.6767 
13.7165 

1 .6742 


$87.94 
$87.94 
$87  94 

S56  14 
$56.14 
$87.94 
$56  14 
$134.14 
$87.94 
$56.14 
$5614 
$56.14 
$87.94 
$87  94 
$89  39 
$7865 
$89  39 
$7865 
$87  94 
$87  94 
$87  94 
$56  14 
$87  94 
$87  94 
$87  94 
$87  94 
$87.94 
$87.94 
$71  37 
$71.37 
$71.37 

$71.37 

$71.37 
$71  37 
$71.37 
$71.37 
$71.37 
$71.37 
$71.37 
$5614 
$87  94 
$34  45 
$87  94 
$56  14 


$91.35 
$200  60 

$200  60 
$748.39 

$91.35 

$850.00 

$91.35 

$91.35 

$200.60 

$200  60 

$200.60 

$200.60 

$200  60 

$91.35 

$157  33 

$157.33 

$157.33 

$91.35 

$200  60 

$91  35 

$81  36 

$81  36 

$81  36 

$81  36 

$81  36 

$8'  36 


Natiooal  Minimum 

unadiusied    ]    unadjusted 
copaynnent    '    copayment 


$43.97 
$43.97 

$43.97 

$28.07 
$28.07 
$43.97 
$28.07 
$65.52 
$43.97 
$28.07 
$28.07 
$28.07 
$43.97 
$43.97 
$44.69 
$39  32 
$44.69 
$39.32 
$43.97 
$43.97 
$43.97 
$28.07 
$43.97 
$43.97 
$43.97 
$43.97 
$43.97 
$43.97 


$28  07 
$43.97 


$43.97 
$28.07 


$41.52 

$91  38 

$91 .38 

$325.27 

$41.52 

$41  52 

$41.52 
$91  38 
$91  38 
$91  38 
$91  38 
$91  38 
$41  52 
$66  95 
S6€  95 
$66  95 
$41  52 
$91  38 
$41.52 


$17.59 
$17.59 
$17  59 
$11.23 
$11  23 
$17  59 
SI  1.23 
$26.83 
$17.59 
$11.23 
$11.23 
$11.23 
$17  59 
$17  59 
$17  88 
$15.73 
$17.88 
$15.73 
$17.59 
$17.59 
$1759 
$11.23 
$1759 
$1759 
$17  59 
$1759 
$1759 
$17.59 
$14.27 
$14.27 
$14.27 


$14.27 
$14.27 
$14.27 

$1427 
$14.27 
$14.27 
$14  27 
$14.27 
$11.23 
$17  59 
$6  89 
$1759 
$11  23 


$18.27 

$4012 

$40  12 
$149.68 

$18.27 
$170.00 
$1827 
$1827 
$40  12 
$40  -2 
$40  12 
$40  12 
$40  12 
$18  27 
$31  47 
$31  47 
S3'  47 
$1827 
$40  12 
$18.27 
$1627 
$16.27 
$16.27 
$16.27 
$16.27 
$16.27 


CPT  codes  ana  aescnptions  only  a'e  copynght  «,'T^enca^  Med.ca  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS        ^'^^fj,"*^*-         Condrtion 


Dfscnptlon 


7/408 
77409 
77411 
77412 
77413 
77414  , 

77416  . 

77417  . 

77418  . 
77427  . 

77431  . 

77432  . 
77470  . 
77499  . 
77520  . 
77522 
77523 
77525 
77600  . 
77605  . 
77610  . 
77615  . 
77620  . 
77750  . 

77761  . 

77762  . 

77763  . 

77776  . 

77777  . 

77778  . 

77781  . 

77782  . 

77783  . 

77784  . 

77789  . 

77790  . 
77799  . 

78000  . 

78001  . 
78003  . 

78006  . 

78007  , 

78010  „ 

78011  ., 
78015  . 
78016 
78018  . 
78020  .. 
78070  . 
78075  .. 
78099  . 

78102  .. 

78103  .. 

78104  .. 

78110  .. 

78111  .. 

78120  .. 

78121  .. 

78122  ,. 
^'BiaO  ,. 
"8135  .. 
:'8140  . 
78160  . 
^8162  . 
78170  . 
78' 72  , 
78185  ^ 
7819^^  , 
78191 
78195 
78199  ^ 
78201  , 
78202 
78205 
78206 


APC 


s 
s 
s 
s 
s 
s 
s 

X 

s 

E 
E 
E 

s 

E 
S 

s 

s  . 
s  . 
s 

s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 

N  . 

s  . 
s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  , 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  .. 

s  . 

s  .. 

s  ., 


!  Radiation  treatmefit  delivery  

'  Radiation  treatmert  delivery  

Radiation  treatmert  delivery  

'  Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatmert  delivery  

Radiation  treatment  delivery  

Radiology  port  film(s)  

I  Radiation  tx  delivery,  imrt  

Radiation  tx  management,  x5  ... 

Radiation  therapy  management 

Stereotactic  radiation  tmit  

Special  radiation  treatment  

Radiation  therapy  management 
'  Proton  trmt.  simple  Wo  comp  ... 

t  Proton  trmt.  simple  w/comp  

I  Proton  trmt.  intermediate  

Proton  treatment,  complex 

I  Hyperthermia  Irea^nent  

i  Hyperthermia  Ireaftnent  _, 

;  Hyperthermia  treatnent  

'Tlyperthermia  treatnent  

Hyperthermia  treafcnent  

Infuse  radioactive  fnaterials  

Apply  intrcav  radial  simple  

,  Apply  intrcav  radial  interm  

Apply  Intrcav  radial  compi 

Apply  interstit  radiat  simpi  

Apply  Interstit  radijt  inter  

Apply  interstit  radiat  compi 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  bractiylherapy 

Apply  surface  radijtion  

Radiation  handling!  

Radiunv'radioisotope  therapy  

Thyroid,  single  uptake  

Thyroid,  multiple  uptakes  

Thyroid  suppres&'Stimul  

Thyroid  imaging  with  uptake  

i  Thyroid  image  mult  uptakes  ...... 

I  Thyroid  imaging 

I  Thyroid  imaging  v/|h  flow  

1  Thyroid  met  imagirig    

Thyroid  met  imagirig/studies  

Thyroid  met  imaging,  twdy  

Thyroid  met  uptake  

Parathyroid  nuclear  imaging  

Adrenal  nuclear  imeging  

Endocnne  nuclear  procedure 

Bone  marrow  imaging,  ltd  

Bone  marrow  imaging,  mult  

Bone  marrow  imaging,  body  

Plasma  volume,  single  

Plasma  volume,  mtltiple  

Red  cell  mass,  single  -, 

Red  cell  mass  multiple  

Blood  volume 

Red  cell  survival  stiidy  

Red  cell  survival  kinetics 

Red  cell  sequestration  

Plasma  iron  tumover  

Radioiron  absorption  exam  

Red  cell  iron  utiliz^ion  .• 

Total  body  iron  estimation 

Spleen  imaging    

Platelet  survival,  kinetics 

Platelet  survival 

Lymph  system  imaging  

Blood/lymph  nuclear  exam 

Liver  imaging 

Lrver  imaging  with  flow 

Liver  imaging  |3Di  

I  Liver  image  {3d)  with  flow  


0300 
0300 
0300 
0301 
0301 
0301 
0301 
0260 
0412 


0299 


0664 
0664 
1511 
1511 
0314 
0314 
0314 
0314 
0314 
0300 
0312 
0312 
0312 
0312 
0312 
0651 
0313 
0313 
0313 
0313 
0300 


0313 
0389 
0369 
0389 
0390 
0391 
0390 
0390 
0406 
0406 
0406 
0399 
0391 
0391 
0390 
0400 
0400 
0400 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0400 
0389 
0389 
0400 
0400 
0394 
0394 
0394 
0394 


Relative 
weight 


Payment 
rate 


1.4912 
1  4912 

1  4912 
2,1340 

2  1340 
2.1340 
2,1340 
0.7802 
5.3904 


5.7618 


9.7295 
9.7295 


4.6041 
46041 
4.6041 
46041 
4.6041 
1.4912 
3,6637 
3.6637 
3  6637 
36637 

3  6637 
102314 
16.2481 
16,2481 
16^481 
16.2481 

1.4912 

16.2481 
1 ,6328  , 
1.6328 
1.6328  ! 
2.7907 
3.1956 
2.7907 
2.7907 
4,3955 
4,3955 
4.3955 
1.5273 
3.1956 
3.1956 
2.7907 
3.8242 
3,8242 
3.8242 
4,4354 
44354 
4,4354 
4,4354 
4.4354 
4,4354 
4,4354 
4,4354 
4.4354 

4  4354 
4.4354 
44354 
38242 
1  6328 
1 .6328 
38242 
3,8242 
4,3714 
4,3714 
4,3714 
4  3714 


National  Minimum 

unadjusted    ;    unadjusted 
copayment        copayment 


$81  36 

$81  36 
581  36 
$116  43 
$116  43 
$116  43 
$116.43 
$42  57 
$294,11 


$314.37  ! 


S530  85 
$530  85 
$950  00 
$950  00 
$251  20 
$251,20 
3251,20 
3251  20 
$25'  20 

S81  36 
$199  90 
$199  90 
$199  90 
$199  90 
$199  90 
$558  24 
$886  51 
$885  51 
$68651 
$886  51 

$61  36 

$886  51 
$89  09 
389  09 
$89  09 
$152  26 
$174  36 
S162  26 
S152  26 
S239  82 
S239  82 
$239  82 
$83  33 
$174  36 
$174,36 
$152  26 
$208  65 
S208  65 
$208  65 
S242  00 
$242.00 
$242  00 
$242.00 
$242  00 
S242  00 
$242.00 
$24200 
$242  00 
$242,00 
$242  00 
$242.00 
$208.65 
$89.09 
$89  09 
$208  65 
$20865 
$238  51 
$238,51 
$23851  j 
$238,51 


$21,28 


$101,77 
$101.77 
3101,77 
3101  77 
$101,77 


$44  54 

344  54 

344  54 

$76  13 

$87  18 

376  13 

$76  13 

$11991 

S119.91 

$11991 

341  66 

S87  18 

387  18 

376  13 

3104  32 

3104  32 

3104  32 

$121  00 

$121  00 

$121  00 

$121  00 

$121  00 

$121  00 

$121  00 

3121  00 

3121  00 

3121  00 

3121  00 

$121  00 

$104  32 

$44  54 

$44  54 

$104  32 

$104  32 

$11925 

$119.25 

$119.25 

$119.25 


$1627 

S1627 
$16  27 
$23  29 
S2329 
32329 
$23  29 
38  51 
S58  82 


$62.87 


$10617 

$106  17 

$190.00 

$190  00 

$5024 

$50  24 

$5024 

$50.24 

$5024 

$16.27 

$39.98 

$39.98 

$39.98 

$39.98 

$39  98 

$111  65 

$177  30 

$177.30 

3177  30 

$177  30 

$16.27 

$177.30 
$17.82 

317.82 
S1782 
$30.45 
$34  87 
$3045 
$30.45 
$47.96 
$47  96 
$47  96 
31667 
$34.87 
$34  87 
$30  45 
$41.73 
$41  73 
$41.73 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
$48  40 
348  40 
348  40 
$41.73 
$17,82 
$17.82 
$41.73 
$41.73 
$47.70 
$47.70 
$47  70 
$47  70 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS         ^'^^tor""^''  Condition 


78215  

S  

78216  

S  

s 

78220  

78223  

s 

78230  

s 

78231  

s 

78232  

s 

78258  

s 

78261  

s 

78262  

s 

78264  

s 

78267  

a 

A  

78268  

78270  

s 

78271  

s 

78272  

s 

78278  

s 

78282  

s 

78290  

s 

78291  

s 

78299  

s 

78300  

s 

78305  

s 

78306  

s 

78315  

s 

78320  -... 

s 

78350  

X  

78351  

E  

78399  

s 

78414  

s 

78428  

s 

78445  

s 

78455 

s 

s 

78456  

78457  

s 

78458  

s 

78459  

s 

78460  

s 

78461  

s 

78464  

s 

78465  

s 

78466  

s 

78468  

s 

78469  

s 

78472  

s 

78473  

s 

78478  

s 

78480  

s 

78481  

s 

78483  

s 

78491  

E  

78492  

E  

78494  

s 

78496  

s 

78499  

s 

78580  

s 

78584  

s 

78585  

s 

78586  

s 

78587  

s 

78588  

s 

78591  

s 

78593  

s 

78594  

s 

78596  

s 

78599  

s 

78600  

s 

78601  

s 

78605  

s 

78606  

s 

78607  

s 

78608  

E  

78609  

e 

78610  

s 

78615  

s 

Description 


Liver  and  spleen  imaging 

Live'  &  spleen  image/flow  

Liver  function  study  

Hepatobiliary  imaging    

Salivary  giana  irnaging  

Senai  saiiva'V  iniaging  

Salivary  glana  function  exam  .. 

Esophageal  motilitv  study  

Gastnc  mucosa  maging   

Gast'oesophageai  -eflux  exam 
Gastnc  emptying  study 
Breath  :s!  attain  ana'  c-'-i 
Breath  test  analysis  c-i4 

Vit  B-12  absorption  exam   

Vitb-12  absip  exam  int  fac  .... 

Vit  B-12  absorp.  combined   

Acute  Gl  blood  loss  imaging  ... 

Gl  protein  loss  exam  

Meckel's  divert  exam  

Leveen.'shunt  patency  exam  ... 

Gl  nuclear  procedure  

Bone  imaging,  limited  area  

Bone  imaging,  multiple  areas   . 

Bone  imaging,  whole  body 

Bone  imaging  3  phase  

Bone  imaging  (3D)       

Bone  mineral,  single  photon   ... 

Bone  mineral,  dual  photon  

Musculoskeletal  nuclear  exam 

Non-imaging  heart  function  

Cardiac  shunt  imaging   

Vascular  flow  imaging    

Venous  thrombosis  study 

Acute  venous  thrombus  Image 
Venous  thrombosis  imaging  .... 
Ven  thrombosis  images,  bilat  .. 
Heart  muscle  imaging  (PET)  ... 
Heart  muscle  blood,  single  ..... 
Hean  muscle  blood  multiple  .. 

Heart  image  i3ai.  single   

Heart  image  i3di,  multiple  

Heart  infarct  image  

Heart  infarct  image  (ef)  

Heart  infarct  image  (3D)  

Gated  heart,  planar,  single  

Gated  heart,  multiple  

Heart  wall  motion  add-on  

Heart  function  add-on   

Heart  first  pass,  single  

Heart  first  pass,  multiple  

Heart  image  (pet),  single  

Heart  image  (pet),  multiple  

Heart  image,  sp>ect  

Heart  first  pass  add-on  

Cardiovascular  nuclear  exam  . 

Lung  perfusion  imaging 

Lung  V/Q  image  single  breath 

Lung  V/Q  imaging  

Aerosol  lung  image,  single  

Aerosol  lung  image,  multiple  ... 

Perfusion  lung  image    

Vent  image,  i  breath,  1  prq  ... 

Vent  image,  i  pro),  gas 

Vent  image,  mutt  pro|,  gas  

Lung  differential  function  

Respiratory  nuclear  exam  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  w/flow  

Brain  Imaging,  complete  

Brain  imaging,  compi  w/flow  ... 

Brain  imaging  (3D)  

Brain  imaging  (PET) 

Brain  im,aging  (PET)  

Brain  flow  imaging  only  

Cerebral  vascuia'  flow  Image  . 


APC 


0394 
0394 
0394 
0394 
0395 
0395 
0395 
0395 
0395 
0395 
0395 


0389 
0389 
0389 
0395 
0395 
0395 
0395 
0395 
0396 
0396 
0396 
0396 
0396 
0261 


0396 
0398 
0398 
0397 
0397 
0397 
0397 
0397 
0285 
0398 
0377 
0398 
0377 
0398 
0398 
0398 
0398 
0376 
0399 
0399 
0398 
0376 


0398 
0399 
0398 
0401 
0378 
0378 
0401 
0401 
0378 
0401 
0401 
0401 
0378 
0401 
0402 
0402 
0402 
0402 
0402 


0402 
0402 


Relative 

weight 


4,3714 
4  3714 
43714 
4,3714 
3.9536 
3.9536 
3.9536 
3.9536 
3.9536 
3  9536 
3  9536 


4.1883 
4.5091 
4,5091 
2,2183 
2.2183 
2  2183 
2,2183 
2,2183 
14.1508 
4,5091 
68830 
4,5091 
6,8830 
45091 
4.5091 
4,5091 
45091 
4,4510 
1 ,5273 
1 .5273 
45091 
4.4510 


4.5091 

1.5273 

45091 
33736 
5.4852 
5,4852 
33736 
3,3736 
54852 
3  3736 
33736 
3,3736 
54852 
3.3736 
54063 
5.4063 
5  4063 
.5  4063 
5.4063 


5.4063 

54063 


1.6328 
1.6328 

16328 
39536 
3,9536 
3,9536 
3.9536 
3.9536 
1883 
'683 
■883 
■863 
1883 


1.3176 


Payment 
rate 


-i- 


Natwnal 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$238.51 
$238.51 
$238.51 
$238.51 
$215,71 
$215  71 
$215,71 
$215,71 
$215,71 
$215,71 
$215.71 


$89,09 
$89,09 
$89  09 

$215  71 
$215,71 
$21571 
$215.71 
$215-71 
$228.52 
$228  52 
$228  52 
$228  52 
$228.52 
$71 ,89 

$22852 
$246.02 
$246.02 

$121.03 
$121.03 
$121.03 
$121.03 
$121  03 
$772.08 
$246  02 
$375,54 
$246  02 
$37554 
$246.02 
$246.02 
$246.02 
$246,02 
$242.85 
$83.33 
$83  33 
$246,02 
$242.85 


$246,02 
$83.33 
$246,02 
$184.07 
$299  28 
$299  28 
$184  07 
$184.07 
$299,28 
$184,07 
$184.07 
$184.07 
$299.28 
$184,07 
$294,97 
$294,97 
$294,97 
$294,97 
$294.97 


$294.97 
$294.97 


$119.25 

$47  70 

$119.25 

$47  70 

$119,25 

$47  70 

$119.25 

$47  70 

$107.85 

$43.14 

$107.85 

$4314 

$107  85 

$43,14 

$107  85 

$4314 

$107,85 

$4314 

$107.85 

$43.14 

$107.85 

$43  14 

$44.54 

$17.82 

$44.54 

$17.82 

$44,54 

$107.85 
$107.85 
$107.85 
$107.85 
$107.85 
$114,26 
$114,26 
$114.26 
$114.26 
$114.26 


$114,26 

$123.01 

$123.01 

$60.51 

$60.51 

$60.51 

$60.51 

$6051 

$334  45 

$12301 

$187  76 

$12301 

$187  76 

$123,01 

$123.01 

$123.01 

$123,01 

$121,42 

$41,66 

$41,66 

$123,01 

$121,42 


$12301 

$41.66 

$123,01 

$92,03 

$149.63 

$149,63 

$92  03 

$9203 

$149,63 

$92  03 

$9203 

$92  03 

$149.63 

$92,03 

$147.48 

$147  46 

$147  48 

$147,48 

$147.48 


$147  48 

$147.48 


$1782 
$43  14 
$43  14 
$43  14 
$43  14 
$43  14 
$45  70 
$4570 
$45.70 
$45.70 
$45  70 
$14.38 


$45  70 
$49,20 
$49,20 
$24  21 
$2421 
$24,21 
$24,21 
$2421 
$154  42 
$49.20 
$75  11 
$4920 
$75  11 
$4920 
$49  20 
$49.20 
$49,20 
$48.57 
$16.67 
$16.67 
$49,20 
$48,57 


$49.20 

$16,67. 
$49,20 
$3681 
$59,86 
$59  86 
$36.81 
$3681 
$59  86 
$36,81 
$36,81 
$3681 
$59  86 
$36  81 
S58  99 
S58  99 
$58  99 
$58,99 
$58  99 


$58  99 
$56  99 


CPT  codes  and  descriptions  only  are  copyright  American  Medcai  ^ssoc.ation  All  Rights  Resen/ed  Appicatjie  FARS/I3FARS  Apply 
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78630 
.'8635 
78645 
~8647 
78650 
"8660 
78699 
78700 
78701 
78704 
78707 
78708 

78709  - 

78710  . 
78715- 
78725 
78730 
78740 
78760 
7876' 
78799 
78800 
78801 
78802 
78803 
""8804 
"•8805 
78806 
'8807 
78810 
78890 
-8891 
78990 
78999 
79000 
79001  .. 
79020  . 
79030 
79035 
79100 
79200 
79300 
79400 
79403 
79420 
79440 
79900 
7999S 
80048 
800S0.. 
80051  . 
80053 
80055 
80061  .. 
80069  .. 
80074  .. 
80076  .. 

80100  ... 

80101  ... 

80102  ... 
8010a  ... 
80150  ... 
80152  ... 
80154  ... 

80156  ... 

80157  ... 

80158  ... 
80160  ... 
80162  ... 
80164  ... 
80166  ... 
80168  ... 
80170  ... 

80172  ... 

80173  ... 


S  .. 

S  .. 

S  .. 

S  .. 

S  .. 

S  ... 

S  ... 

s  ... 

s  ... 

s  ... 

s  ... 

s  ... 

s  ... 

St.. 

S  ... 

S  ... 

S  ... 

S  ... 

s  ... 

s  ... 

s  ... 

s  ... 

s  . 

5  , 


6 

s 
s 
s 
s 

E 

N 
N 
E 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
3 
A 

E  . 
A 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
N  . 
A  . 
A  . 
A  . 
A 

A  . 
A  . 
A  . 
A. 
A  . 
A  . 
A  . 
A 

A  . 
A  . 


Nl 


Nl 


Cerebrospinal  fluid  scan  

CSF  ventnculogfBphy 

CSF  shunt  evaluation 

Cerebrospinal  fluid  scan  

CSF  leakage  imaging 

Nuclear  exam  of  tear  flow  

Nervous  system  nuclear  exam 

Kidney  imaging,  static  

Kidney  imaging  with  flow  

Imaging  renogram    

Kidney  flow/function  image  

Kidney  flow/function  image  

Kidney  flow/function  image  

Kidney  imaging  {3D)  

Renal  vascular  flew  exam 

Kidney  function  study  

Unnary  bladder  retention  

Ureteral  reflux  study  

Testicular  imaginp  

Testicular  imaginr/Dow 

Genitounnary  nu^ear  exam 

Tumor  imaging.  United  area  

Tumor  imaging,  mult  areas  

Tumor  imaging,  whole  tX)dy 

Tumor  imaging  (3D) 

Tumor  imaging,  whole  Ixxly 

Abscess  imaging,  ltd  area , 

Abscess  Imaging,  whole  body  ., 

Nuclear  localization/abscess  

Tumor  imaging  (PET)  

Nuclear  medicine  data  proc  

Nuclear  med  data  proc  

Provide  diag  radionuclide(s)  

Nuclear  diagnostic  exam 

Init  hyperthyroid  therapy  

Repeat  hyperthyroid  therapy 

Thyroid  ablation  

Thyroid  ablation,  carcinoma  

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  therapy  .. 
Intracavitary  nuclear  trmt 

Interstitial  nuclear  therapy  

Nonhemato  nuclear  therapy 

Hematopoetic  nuclear  therapy  .. 

Intravascular  nuclear  ther   

Nuclear  joint  therapy  

Provide  ther  radiophami(s)  

Nuclear  medicine  therapy  

Basic  metabolic  pwnel  

General  health  panel 

Electrolyte  panel  

Comprehen  metabolic  panel  

Obstetnc  panel    

Lipid  panel     

Renal  function  panel  

Acute  hepatitis  panel 

Hepatic  function  panel  

Dnjg  screen,  qualitate/mutti  

Dnjg  screen,  single    

Drug  confinmation  

Drug  analysis,  tissue  prep  ,. 

Assay  of  amikacin      

Assay  of  amitnptyline    

Assay  of  benzodiazepines  

Assay,  carbamazapme  total  

Assay,  carbamazapme,  free  

Assay  of  cyclosponne  

Assay  of  desipramme  

Assay  of  digcxir  

Assay,  dipropylacetic  acid 

Assay  of  doxepin 

Assay  of  ethosuximide  

Assay  of  gentamian     

Assay  of  gold 

Assay  of  halopendol  


0403 
0403 
0403 
0403 
0403 
0403 
0402 
0404 
0404 
0404 
0404 
0405 
0405 
0404 
0404 
0389 
0404 
0404 
0404 
0404 
0404 
0406 
0406 
0406 
0406 
1508 
0406 
0406 
0406 


0389 
0407 
0407 
0407 
0407 
0407 
0407 
0407 
0407 
0407 
1507 
0407 
0407 


0407 


3  8402 
3  8402 
3  8402 
3  8402 
3.8402 
3  8402 
5  4063 
3  7303 
3  7303 
3  7303 

3  7303 

4  3432 
4  3432 
3  7303 
3  7303 
1  6328 
3  7303 
3  7303 
3  7303 
3  7303 

3  7303 
43955 
43955 

4  3955 
4,3955  I 


4  3955 
4.3955 
4.3955 


1.6328 

35841 
3  5841 
3.5841 
35841 
3  5841 
3  5841 
3  5841 
3  5841 
3.5841 


35841 

35841 


3.5841 


c"c^::^:::^;Tr::^^zz::.^ji;^^^^^^^^^^       *^*"-  *"  "^•^  '^•^  ^^  ^-rs/dfars  a^^.^. 


Payment 
rate 


$209  53 
$209  53 
$209  53 
$209.53 
$209  53 
$209  53 
$294  97 
$203.53 
$203  53 
$203  53 
$203.53 
$236  97 
$23697 
$203.53 
$203.53 
$89  09 
$203  53 
$203.53 
$203-53 
$203.53 
$203  53 
$239  82 
$239  82 
$239  82 
$239  82 
$650.00 
$239  82 
$239  82 
$239.82 


$89.09 

$195.55 
$195.55 
$195.55 
$195  55 
$195.55 
$195.55 
$195.55 
$195  55 
$195,55 
$550  00 
$195  55 
$195  55 

I 

$195.55 


National 
unadjusted 
copayment 


Minimum 

unadjusted 
copayment 


$104  76 
$104.76 
$104  76 
$104.76 
$104.76 
SI 04  76 
$147  48 
$101  76 
$101.76 
$101.76 
$101.76 
$118  48 
$116  48 
$101  76 
$101  76 
$44.54 
$101.76  i 
$101.76 
$101.76  I 
$101.76 
$101  76 
$119-91 
$119.91  I 
$11991  I 
$119  91 

$119  91 
$11991 
$119.91 


$44  54 

$97.77 
$97.77 
$97  77 
$97.77 
$97  77 
$97  77 
$97  77 
$97  77 
$97  77 

$97  77 
$97  77 


$97.77 


$41  91 
$41  91 
$41  91 
$41  91 
$41  91 
$41  91 
$58  99 
$40  71 
$40  71 
S40  71 
$40  71 
$47  39 
$47  39 
$40  71 
$4071 
$17  82 
$40  71 
$40  71 
$40  71 
$40  71 
$40  71 
$47  96 
$47  96 
$47  96 
$47  96 
$130  00 
$47  96 
$47  96 
$47.96 


$1782 

$39  11 
$39  11 
$39  11 
$39  11 
$39  11 
$39  11 
$39  11 
$39  11 
$39  11 
$11000 
$39  11 
$39  11 


$39.11 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  In-ormat!On  Ca.endep  Yeap,  2004— Continjed 


CPT/HCPCS 


Status  indi- 
cator 


80174 
80176 
80178 
80182 
80184 
80185 
80186 
80188 
80190 
B0192 
80194 
80196 
80197 
80198 
80200 
80201 
80202 
80299 
80400 
30402 
80406 
80408 
80410 
80412 
80414 
80415 
60416 
80417 
80418 
80420 
80422 
80424 
80426 
80428 
80430 
80432 
80434 
80435 
80436 
80438 
80439 
80440 
B0500 
80502 
81000 
SI  001 
81002 
61003 
81005 
81007 
81015 
81020 
81025 
81050 
81099 
82000 
82003 
82009 
82010 
82013 
82016 
82017 
82024 
52030 
82040 
82042 
82043 
82044 
82055 
82075 
82085 
82088 
82101 
82103 
82104 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Condition 


Description 


Assay  of  imipramine    

Assay  of  lidocaine  ^ 

Assay  of  lithium  

Assay  of  nortnptytine 

Assay  of  phenotjartMtal  

Assay  of  phenytoin,  total 

Assay  of  phenytoin,  free  

Assay  of  primidone  

Assay  of  procainamide  

Assay  of  procainamide 

Assay  of  quinidine  

Assay  of  salicyfate  

Assay  of  tacrolimus  

Assay  of  theophylline  

Assay  of  tobramycin  

Assay  of  topiramate  

Assa,  o'  vancomycin  

Oijaitiiative  assay,  drug  

Act"-  st^,j'atj'  Da-'e'     

kCu   st'mj'anof  Od'^e     

Acth  stim^  a*io^  Dane'     

Aldosterone  s^oD'ess on  eval 

Calcitonin  stimui  panel  

CRH  stimulation  panel  

Testosterone  response  

Estradiol  response  panel  

Renin  stimulation  panel 

Renin  stimulation  panel 

Pituitary  evaluation  panel  

Dexamethasone  panel  

Glucagon  tolerance  panel  

Glucagon  tolerance  panel  

Gonadotropin  honmone  parte! 

Growth  hormone  panel  

Growth  hormone  panel  

Insulin  suppression  panel  

Insulin  tolerance  panel  

Insulin  tolerance  panel  „. 

Metyrapone  panel  

TRH  stimulation  panel 

TRH  stimulation  panel  ,,.„ 

TRH  stimulation  panel  

Lab  pathology  consultation  ... 
Lab  pathology  consultation  ... 
Unnatysis,  nonauto  w.'scope  . 

Urinalysis,  auto  w/scope  

Unnalysis  nonauto  w/o  scope 
Urinalysis,  auto,  w/o  scope    .. 

Urinalysis 

Urine  screen  for  bactena  

Microscopic  exam  of  urine  .... 

Unnalysis,  glass  test  

Unne  pregnancy  test 

Urinalysis,  volume  measure  .. 

Urinalysis  test  procedure  

Assay  of  blood  acetaldehyde 

Assay  of  acetaminophen 

Test  for  acetone/ketones  

Acetone  assay 

Acetylcholinesterase  gssay  ..., 

Acytcamitir>es,  qual  

Acylcamitines.  quant 

Assay  of  acth   

Assay  of  adp  &  amp  

Assay  of  seaim  albumin  

Assay  of  unne  albumin   

Microalbumin,  quantitative  

Microaib'jTiin  semiquant  

Assay  of  etfianol   

Assay  of  breath  ethanol  

Assay  of  aldolase    

Assay  of  aioosterone   

Assay  of  jnne  alkaloids  

Alpha-l-an!ifyDsir,  total  

Alpha- 1 -antitrypsin,  pheno  


APC 


Relative 
weight 


Payment 
rate 


0343 
0342 


04617 
0,2162 


National  Miniminn 

unadjusted       unadjusted 
copayment       copayment 


T 


$2519 
$11.80 


$12.55 
$5.88 


$5.04 
$2.36 


CPT  codes  and  descnptions  only  are  copynght  American  Ivledical  Assoaation.  All  Rights  Reserved  Applicable  FARS/DFARS  AppJy 
Copyright  American  Dental  Association  All  nghts  reserved 
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ADDENDUM  B-PayMENT  STAT'.S  BV  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

!  Condrtion 

82105   

a' r... 

A  

82106   

" 

82108 
82120 
8212"- 
82128 
82131 
82135 
82136 
82139 
82140 
82143 
82145 
82150 
82154  

A 

A  

A  

A  

A 

A 

A 

A 

A 

A 

A 

A   

1  A  

82157  1  A  

82160 
82163 
82164 
82172 
82' 75 
82 'SO 

A 

A 

A 

A    .  . 

A 

A   

52190  

»A  

A  ....„ 

A   

82205  

82232 

82239 

A 

32240  

A  

_ 

82247  

A  

82248  

A  

82252  

A 

A  

A ..: 

82261  

82270  

82273 

A 

82274 

A 

82286 

A 

82300 

A 

82306 

A 

■ 

8230^ 
82308  

A 

■ 

A  

82310  

A  

82330  

A  

A  

A  

A  r. 

82331  

82340  

82355  

82360  

A  

82365  

A  

A  

A 

82370  

823:-3 

82374 

A 

823^5 

A 

82376 

A 

82378 

A 

82379 

A 

82380  

A  

A  

A  

A  

A  

A  

A  Z.. 

A  

A  

-A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

82382  

82383  

82384  

82387  

82390  

82397  

82415  

82435  

82436  

82438  

82441  

82465  

82480  

A 

82482  

82485  

82486  

82487  

82488  

82489  

82491  

82492  

^ 

Description 


Alpha-fetoprotein,  serum  

Alpha-fetoprotein.  amniotic  

Assay  of  aluminum   

Amines,  vaginal  fluid  qual  

Amino  acid,  single  qual  

Ammo  acids,  mult  qual  

Amino  acids,  single  quant  

Assay,  aminolevulinic  acid  

Amino  acids,  quant.  2-5  

Amino  acids,  quar,  6  or  more 

Assay  of  ammonia    

Amniotic  fluid  scan     

Assay  of  amphetamines , 

Assay  of  amylase   

Androstanediol  glucuronide 

Assay  of  androst«nedione   

Assay  of  androstfrone 

Assay  of  angiotensin  II 

Angiotensin  I  enzyme  test 

Assay  of  apolipoprotein 

Assay  of  arsenic 

Assay  of  ascorbic  acid  

Atomic  absorption  

Assay  of  barbiturates  

Assay  of  l3eta-2  protein 

Bile  acids,  total  

Bile  acids,  cholylglycine  

Bilirubin,  total  

Bilirubin,  direct   .., 

Fecal  bilinjbin  test  

Assay  of  biotimdase  

Test  for  blood,  feces  

Test  for  blood,  other  source 

Assay  test  for  blood,  fecal  

Assay  of  bradykinin  

Assay  of  cadmium  _ 

Assay  of  vitamin  D  r. 

Assay  of  vitamin  D  

Assay  of  calcitoni*  ....^. 

Assay  of  calcium  I 

Assay  of  calcium 

Calcium  infusion  test  

Assay  of  calcium  In  urine 

Calculus  analysis,  qual  

Calculus  assay,  quant  

Calculus  spectroscopy  

X-ray  assay,  calculus  

Assay,  c-d  transfer  measure  

Assay,  blood  carbon  dioxide  

Assay,  blood  cartxsn  monoxide  . 

Test  for  carbon  monoxide  

Carcinoembryonic  antigen  

Assay  of  carnitine        

Assay  of  carotene       

Assay,  unne  catecholamines  .... 
Assay,  blood  catecholamines  ... 
Assay,  three  catecholamines  .... 

Assay  of  cathepsind 

Assay  of  ceruiopiasmin  

Chemiluminescent  assay  

Assay  of  chloramphenicol  

Assay  of  Wood  chlonde 

Assay  of  urine  chlcnde  

Assay   other  fluid  chlondes    

Test  for  chlcGhydrocarbons  

Assay,  bla/senjm  cholesterol  .... 
Assay,  serum  cnolinesterase  .... 

Assay,  rbc  cholmeE'erase     

Assay,  chonaronm  sulfate     

Gas/liquid  chromatography  

Paper  chromatography  

Paper  chromatograohy  „ 

Thin  layer  chromatography  

Cfiromotographv  Quant,  sing  .... 
Chromolography   cuani.  muit 


ARC 


Relative 
weight 


Payment 
rate 


National 

unad)usted 
copayment 


Minimum 

unadjusted 
copayment 


To^y'^>,'^rr^ZZ7"'  '?  ""7:'-"  *"*''""'  '''^'^'  *ssociat»n.  M  Rights  Reserved  Applicable  FARS,T)FARS  Appty 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004    Contmupo 

CPT/HCPCS        ^'^^toT'^'"     '     Condition 

r^                                                                      R  Ola  hue           Pav/rrvont           National      '     Minimum 
DescnDt.an                                   apc              ^^^^^^^f           P^y"^"'         unad)usted       unad|usted 

^                                      copayment       copaymem 

82495 
8250' 
82520 
82523 
82525 
82528 
82530 
82533  

A      

Assay  of  chromium  

A       

Assay  of  citrate  „ 

Assay  of  cocaine 

A        

A      

Collagen  crosslinks  

A        

Assay  o*  copper  

Assay  of  corticosterone 



A      

A 

Cortisol,  free 

A   

Total  Cortisol 

82540  1  A  

Assay  o(  creatine         

_ 

82541    . . 

82542 

82543 

82544 

82550 

82552 

82553  

82554  

82565  

82570 
82575 
82585 
32595 
82600 
82607 
82608 
82615 

82626  

82627  

82633  

82634  

82638 
82646 
82649 
82651 
82652 
82654 
82657 
82658 
82664 
82666 

A     

Ckilumn  ctiromotog'apfiy  oual       

A      

Column  ctiromotograDr-y   auant  

Column  chromotograph,  isotope   

Column  chromotograph  isotope 

A        

A       

A      

Assay  o*  ck  icpki        

A      

Assay  ot  cpk  ir  Diood  

Creatine.  MB  fraction   

A     

A  

A   

Creatine,  isoforrns      

Assay  of  creatinine       

A      

Assay  of  unne  ceatinme     

A      

Creatinine  clearance  test    

« 

A      

Assay  of  cryofibnnogen 

Assay  of  cryoglobulin  

Assay  of  cyanide 

Vitamin  B-12      

A     

A      

A     

A      

B-12  binding  capacity 

Test  fo'  unne  cystines 



A      

A   

DenvO'oepiana'osterone       

A   

A   

Dehyaroepianarosterone     

Desoxycorticosterone  

A 

Deoxycortisol      

A      

Assay  0'  dibucame  number   

Assay  o*  dihycocodeinone    

A       

A       

Assay  of  dihydromcpf^"" one 

* •••........« 

A     

Assay  of  dihyorotestoste'one 

A     

Assay  o'  al^ya'Oxvvltamln  d  

A      

Assay  o'  dimettiaaione  

A       

Enzyme  cell  activity  

A       

Enzyme  cell  activity    ra  

A      

Electropnoretic  test               

***"* — " 

A       

Assay  0*  eoianarosie'on<i     

* •••• 

82668  

A    

Assay  of  efy^ropoietin   

Assay  of  estraaio-        

82670  

A   

A  

A  

A      

82671  

Assay  of  estrogens  

82672  

Assay  of  estrogen  

82677 

Assay  of  estnol  

826~9 
82690 
82693 
82696 
82705 
82710 
82715 
82725 
82726 
82728  

A      

Assay  of  estrone  

A      

Assay  of  etfichion,rynol  

A       

Assay  of  ethylene  glycol  

Assay  o'  etiocholanolone  

Fatslipids,  feces  oual 

Fatslipids  feces  quant  

Assay  of  'ecai  fat  

Assay  of  blood  fatty  acids  

A       

A      

A       

A      

A       

A       

Long  ctiain  fatTv  acids  

A  

Assay  of  fenrtir    

Assay  of  fetal  fibronectin 

Assay  of  fluonde   

82731  1  A  

82735 

82742 

82746 

A     

A     

Assay  of  flurazepam   

Blood  folic  acid  seaim 

A   

82747  j  A  

Assay  of  folic  acid,  rtx;  

Assay  of  semen  fructose   

82757  1  A  ;. 

...*>.......*....... 

82759 
82760 
82775 
82776 
82734 
82785 
82787  

A      

Assay  of  rbc  galactokinase  

Assay  of  galactose              

A      



A       

Assay  galactose  transferase  

A      

Galactose  transferase  test  

Assay  of  gammaglobulin  igm  

Assay  of  gam.maglobulin  ige 

A      

A     

A   

Igg  1.  2,  3  or  4.  each  

Blood  pH   

82800  !  A   

82803 

82805 

82810      . 

82820 

82926 

82928 

A      

Blood  gases  pH  p02  &  pC02  



A     

Blood  gases  W'02  saturation  

..      . 

A      

Blocd  gases  02  sat  only  

Hemoglobin-oxygen  affinity 



A     

A      



Assay  of  gastnc  acid  

Assay  of  gastnc  acid  

A      

CPT  codes  ana  aescnptions  only  are  copynght  American  Medical  Association  All  Rights  Reserved  Appl>cat)(e  FARSTSFARS  Apply 
Copyright  Arnencan  Dental  Assoctahon  All  nghts  reserved 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


btatus  indi- 
cator 


Condition 


82938 
82941 
82943 
82945 
82946 
82947 
82948  , 

82950  , 

82951  . 

82952  . 
32953  . 
82955  . 
82960  . 

82962  . 

82963  . 
82965  . 
82975  . 

82977  . 

82978  . 

82979  . 

82980  . 
82985  . 

83001  . 

83002  . 

83003  . 
83008  . 
83010  . 

83012  . 

83013  . 
830' 4  . 
83015  . 
83018  . 

83020  . 

83021  . 
83026  . 
83030  ., 
83033  ., 
83036  ., 
83045  ., 
33050  .. 
83051  .. 
83055  .. 
83060  ., 
83065  . 

83068  ,. 

83069  .. 
33070  .. 
83071  .. 
83080  .. 
83088  .. 
83090  .. 
83150  .. 
33491  .. 
83497  .. 
33498  .. 
83499  .. 
33500  .. 
83505  . 
83516  ,. 

83518  .. 

83519  .. 

83520  . 
83525  . 

83527  ,. 

83528  .. 
83540  ,. 
83550  , 
83570  . 
83582  . 
83586 
83593  . 
83605  ., 
83615  ., 
83625  ,., 
83632  .. 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A 

A  . 

A  . 

A. 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 


Description 


hornion 


Gastrin  test 

Assay  of  gastnn  

Assay  of  glucagon , 

Glucose  ottier  fluid  

Glucagon  loie^ance  test  

Assay   glucose   l>ood  quant  ., 

Reagent  stnp/b(ood  glucose  ., 

Glucose  test        

Glucose  tolerance  test  (GTT) 

GTTadaec  samples     

Glucose-roibutamide  test  

Assay  of  g6pd  enzyme  

Test  for  G6PD  eazyme  

Glucose  blood  test  

Assay  of  glucosidase  

Assay  of  gdti  enzyme  

Assay  of  glutamine 

Assay  of  GGT    

Assay  of  giutattiione 

Assay,  rtx;  glutattnone 

Assay  of  glutettiirriide  

Glycated  protein 

Gonadotropin  (F£ 

Gonadotropin  (L 

Assay,  growth  hoimone  (hghj  . 

Assay  of  guanosine 

Assay  of  haptoglobin,  quant  .. 

Assay  of  haptoglobins 

H  pylon  analysis  

H  pylon  drug  admin/collect  .... 

Heavy  metal  screen    

■Quantitative  screen,  metals   ... 

Henx>globin  electrophoresis  .. 

Hemogtobtn  chrorrratography  . 

Hemoglobin  copper  sulfate  ... 

Fetal  hemoglobin,  chemical  ,.. 

Fetal  hemoglobin  assay,  qual 

Glycated  hemoglobin  test  

Blood  methemoglobin  test  

Blood  methemoglobin  assay  .. 

Assay  of  plasma  hemoglobin  . 

Blood  sulfhemoglobin  test  

Blood  sulfhemoglobin  assay  .. 

Assay  of  hemoglobin  heat  

Hemoglobin  stability  screen  ... 
Assay  of  unne  heinoglobin  .... 
Assay  of  hemosidenn.  qual  .".. 
Assay  of  hemosidenn,  quant  . 
Assay  of  b  hexosaminidase  ... 

Assay  of  histamint  

Assay  of  homocystine  

Assay  of  for  hva  

Assay  of  corticosteroids  

Assay  of  5-hiaa     , 

Assay  of  progesterone  

Assay  of  progesterone  

Assay,  free  hydroxyproline 

Assay,  total  hydroxyproline  

Immunoassay,  nonantitjody  .... 

Immunoassay,  dipstick 

Immunoassay,  nonantibody  .... 

Immunoassay.  RIA 

Assay  of  insulin    ,_ 

Assay  of  insulin 

Assay  of  intnnsic  factor 

Assay  of  iron  

I'on  binding  test   

Assay  of  idh  enzyme 

Assay  of  ketogenic  steroids  .... 

Assay  17   Ketosteroids  

Fractionation   ketosteroids  

Assay  of  lactic  acid   

Lactate  iLDi  iLDH)  enzyme  .... 

Assay  of  Idh  enzymes  

Placental  lactogen  


APC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unad|usted       unadjusted 
copayment       copayment 


cZyZT:.ir^^ot°:>zz:L'.^:^^^^^         ^^^^  ^"  "^-^  ^^^'^^  ^-^  ^ars/d.a«s  app,. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT'HCPCS        ^'^^^4',"*"          Cona-tton 

DescnptJon 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

83633  

A  

A   ..; 

A  .... 

a 

A  

A  

A  

Test  urine  for  lactose  

83634      

Assay  of  unne  for  lactose  

83655      

Assay  of  lead  

8.3661        

LVs  ratio,  fetal  lung    

83662      

Foam  stability.  *e;al  lung  

Ruor-o  polanze  fetal  lung  

83663       

83664      

Lamellar  bdv  feta!  lung       

83670 

A  

Assay  o*  lap  enzyme 

83690 

A     

Assay  of  lipase  

• 

83715        

A  

A  

A  

Assay  o'  biooa  lipoproteins  

"'""*•' *• 

83716      

Assay  of  biooa  lipoproteins  

83718  

Assay  of  lipoprotein     ; 

Assay  of  biooa  lipoprotein  

83719  

A 

A  ....=. 

A  

A  

A  

A  

A  

A 

83721   

Assay  of  btooO  lipoprotein 

83727  

Assay  of  Irh  horn-ione 

83735  

Assay  of  magnesiuni  

83775         

Assay  of  ma  enzyme  

83785  

Assay  of  manganese   

Mass  specfometry  qual  

83788      

83789    

Mass  spectrometry  quant  

................... 

83805    , 

83825  

83835    

83840         

83857 
83858 
83864 
83866 

A    

Assay  of  rneprobamate  h 

A    

Assay  of  mercury      

A 

A   

Assay  of  iiietanepn.nnes  



Assay  of  methaoone   

A     

Assay  of  mememalbumir      

A    

Assay  of  metnsuximioe        

•  •■H***........^.... 

A      

Mucopoiysaccnanaes         

A    

Mucopoiysaccnanoes  screen 

83872  A  

Assay  synovial  fluiO  mucin 

Assay  of  csf  protein   

83873     A   

83874 
83880 
83883 
83885 

83887 
83890 
83891 
83892 
83893  

A      

Assay  of  myoqlobm    

A     

Natnuretic  peptide      

A   

Assay,  nephelometn,  no'  spec 

A     

Assay  of  nickel     .- 

A     

Assay  of  nicotine  ;.. 

A     

Molecule  isolate  

Molecule  isolate  nucleic  

• 

"' --.--" 

A     

A    



- 

Molecular  Oiaqnostics  

■ 

A   



Molecule  ootsiolt)lot   ; 

83894  A  

Molecule  gei  eiect'jphor 

Molecular  diagnostics 

83896  A   

83897  A  

Molecule  nucleic  transfer  '.. 

83898                   A    

Molecule  nucleic  ampli  

83901  . 

83902  

A    

Molecule  nucleic  ampli  

A   

Molecular  diagnostics 

83903  A  

Molecule  mutation  scan  

Molecule  mutation  loentlfy  

Molecule  mutation  loentify   

Molecule  mutation  lOentity  

Genetic  examination     

• 

83904 
83905 
83906 
83912 
83915 
83916 
83918 
83919 
83921 
83925 

A      

A      

A     

A    

A     

Assay  0*  nucleotiOase  

A     

Oligoclona!  bancs        

A     



Organic  acids  '.otai  quant  

Organic  acids,  qual  eacfi  

Organic  acid   single   quant  

Assay  ot  opiates           

A     

^ 

A     



................... 

A     

83930                 ,  A   

Assay  of  blood  osmolality  

83935  1  A    

Assay  of  unne  osmolality  

Assay  of  osteocalan  

83937 
83945 
83950 
83970 
83986 
83992 
84022 
84030 
84035 

84060  

84061 
84066 
84075  

A     

A     

Assay  of  oxalate  

Oncoprotein.  nei--2/neu        

A     

A   

Assay  of  parattiornx)ne         .• 

A   

A    

Assay  of  txxly  fluid  acidity  

Assay  tor  pfiencyclidine        

J 

A   

A   

Assay  of  pfienotfiiazine  



Assay  of  blood  pku     

A   

A   

Assay  ot  pfienylketones     .' 

Assay  aad  phosphatase    

A     

Phosphatase  torensic  exam 



A   

Assay  prostate  phosphatase 

Assay  alkaline  phosphatase  

A   

84078                   A    

Assay  alkaline  phosphatase  „ 

Assay  alkaline  phosphatases 

Amniotic  fluid  enzyrne  test    

84080                   A   

84081  

A   

A  

84085  

Assay  o'  rtx:  pg6C  enzyme      

CPT  codes  and  aescnotions  only  are  copyngni  Amencar  Med'ca  Absoc.atio,-   At  RigM!s  Rese-ved   ADpiicaftte  ■=ARS'0'=APS  Apply 
CopyngW  Amencar  Dental  Association  All  rights  reserved 
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ADDENDUM  B.— Payment  Status  bv  hcpcs  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Description 


5-JC87  

A 

84100  

A 

84'05 

A 

84 '06  

A 

84110  

A 

841 -9  

A 

84120  

A 

84126  

A 

84127  

A 

84132  

A 

64133  

A 

84134  , 

A 

84135  

A 

84138  

A 

841  40-. ; 

A 

84 '43  

A 

84 '44  .__ 

A 

84146  

A 

84150  

A 

84 '52  

A 

84 '53  

A 

84 '54  r 

A 

34' 55  

A 

84156  

A 

84-57  

A 

84160  

A 

64165  

A 

5418'   

A 

34 'S2  

A 

842  C2 

A 

B42C3  

A 

842C6  

A 

64?0~     . 

A 

842 '0  

A 

64220  

A 

84228  

A 

84233  

A 

34234  

A 

84235  

A 

84238    

A 

64244 

A 

84252 

A 

84255 

A 

84260 

A 

842:-0 

A 

84275 

A 

84285     

A 

34295  

A 

64300  

A 

64302  

A 

84305  

A 

34307 

A 

84311 

A 

84315 

A 

84375 

A 

84376 

A 

84377 

A 

84378     .. 

A 

84379  

A 

84392    

A 

84402    

A 

84403  

A 

84425  

A 

84430    

A 

84432    

A 

84436 

A 

84437    

A 

84439  

A 

84442 

A 

84443    

A 

84445  

A 

84446    

A 

84449  

A 

84450 

A 

84460 

A 

Nl 
Nl 


Assay  phosphohaxose  enzymes 

Assay  of  phosphorus  

Assay  of  urine  phosphorus  

Test  for  porphobilinogen  

Assay  of  porphobilinogen 

Test  unne  for  porphyrins  

Assay  of  unne  porphyrins  

Assay  of  feces  porphyrins ,... 

Assay  of  feces  porphyrins 

Assay  of  serum  potassium 

Assay  of  unne  potassium 

Assay  of  prealbumin  

Assay  of  pregnanediol  „. 

Assay  of  pregnanetriol  

Assay  of  pregnenolone  

Assay  of  l7-hydr<p(ypregneno  .... 

Assay  of  progesterone  

Assay  of  prolactin 

Assay  of  prostaglandin 

Assay  of  psa.  cornplexed  

j  Assay  of  psa,  tota(  

Assay  o(  psa.  freei 

Assay  of  protein,  serum  

!  Assay  of  protein,  anne  

I  Assay  of  protein,  other , 

.  Assay  of  protein,  any  source  

Electrophoreisis  of  proteins 

;  Western  blot  test 

i  Protein,  western  Mot  test    

!  Assay  RBC  protoporphyrin  

!  Test  RBC  protoporphyrin  , 

I  Assay  of  proinsuliB  

j  Assay  of  vitamin  t|-6  .- 

!  Assay  of  pyruvate: 

Assay  of  pynjvate  kinase 

Assay  of  quinine  

Assay  of  estrogen  

j  Assay  of  progesterone 

j  Assay  of  endocrine  hormone  

Assay,  nonendocrine  receptor  

:  Assay  of  renin  .  ., 

Assay  of  vitamin  bf-2 

Assay  of  selenium- 

Assay  of  serotonin  

Assay  of  sex  hormone  gtobui  

Assay  of  sialic  acid  

Assay  of  silica       

Assay  of  serum  sodium  

Assay  of  unne  sodum  

Assay  of  sweat  sodium  

Assay  of  somatomedin 

Assay  of  somatostBfin  

Spectrophotometry  

Body  fluid  specific  gravity 

Chromatogram  assay,  sugars 

Sugars,  single,  qual  

I  Sugars,  multiple,  qual  

1  Sugars,  single,  quant  

Sugars  multiple  quant  

Assay  of  unne  sulfete  , 

Assay  of  testosterone  

Assay  of  total  testosterone  

Assay  of  vitamin  b^l   

Assay  of  thiocyanate  

Assay  of  thyroglobulin  

Assay  of  total  thyroxine  , 

Assay  of  neonatal  thyroxine 

Assay  of  free  thyroxine  

Assay  of  thyroid  activity  

Assa,  ihyroid  stim  hormone  , 

AsMy  o'  tsi 

Assay  o'  vtamin  e  

Assay  of  transcortir   

Transferase  (AST)  (SCOT)  

Alanine  amino  (ALT)  (SGPT)  


APC 


Relative 

weight 


Payment 
rate 


National 

unadiusted 
copaymen! 


Minimum 

unadjusted 
copayment 


C^vr,fjA^'r,.^!'^^''rV^  ^'^  -'^'"'^'''  *■"'*'"""'  '^'""^'  Assocator.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS 



Status  indi-          /-„„^,„„ 
cator               Condition 

Reiatn/o           Paumoni           National           Minimum 
3escnp„on                                   APC              "Jf^t^ve           Payment         ^^ladiusted       unadjusted 

»                                    copayment       copayment 

84466  

A   

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Assay  of  transferrin  

84478  

Assay  of  tnglycendes  

84479  

Assay  of  thyroid  (t3  or  t4)  

Assav  iniodothyronine  (t3)  

84480  

84481  

Free  assav  (FT-3)  

84482  

T3  reverse            

84484  

Assay  o!  troponin,  quant  : 

Assay  duodenal  fluid  trypsin 

Test  feces  'or  trypsin   

84485  

84488  

84490  

Assay  of  'eces  for  trypsin   

Assay  o*  tyrosine 

84510  

.....y.. ...... ...... 

" •.*•••- 

84512  

Assay  o*  troponin  Qual  

Assav  of  j^ea  mfogen  

84520  

84525  

Urea  nitrogen  semi-quant  

Assav  of  unne  urea-r  

84540  

........#n*. ....... 

, 

84545  

Urea-N  clearance  test  

- 

84550  



Assay  of  blood/unc  acid 

84560  

Assay  of  unne/unc  acid 

84577  

Assay  of  feces/urobilinogen  

Test  urine  urobilinogen  

Assay  of  unne  urobilinogen  

84578  

84580  

, 

84583  

Assay  of  unne  urobilinogen  

Assay  of  unne  vma  

84585  

84586  

Assay  of  vip 

Assay  of  vasopressin  

84588  

84590  

Assay  of  vitamin  a      

84591  

Assay  c'  r-os  Vitamin  

Assa\  o'  vitamin  k  

Assay  y  voiatiles  

84597  

< 

84600 

84620 

Xylose  tolerance  test 



84630  

Assay  of  zinc     , 

84681  

Assay  of  c-peptide  

. 

84702  

Chorionic  gonadotropin  test  

Chorionic  gonadotropin  assay  

84703  

84830  

Ovulation  tests    

84999  

Clinical  chemistry  test  

Bleeding  time  test  

Automated  di^  wt>c  count  

85002  

' 

85004  

85007  

Differential  WBC  count  

85008  

Nondifferentiai  WBC  count 

85009  

Differential  WBC  count 

85013  

Spun  microhematocnt  

Hematocnt  

85014  

85018  

Hemoglobin  ^. 

Automated  fiemogram 

Automatec  '-emogram 

Manual  cell  count,  each  

Red  blooo  cell  (RBC)  count  

Reticulocyte  count  

Retic^iocye  count 

Reticyte/hgb  concentrate  

■ _.. 

85025  

85027  

85032  

85041  

85044  

85045  

A  

A  

A  

A  

A  

X  

X  

A  

A  

A  

85046  

85048  

White  blood  cell  (WBC)  count 

85049  

Automated  platelet  count  

Reticulated  platelet  assay  *. 

Blood  smear  interpretation  

Bone  marrow  Interpretation  

Chromogenic  substrate  assay  

Blood  clot  retraction         

85055  

Nl 

« 

85060 

0342 
0343 

0.2162 
0.4617 

$11.80 
$2519 

$5.88 

$12.55 

$2^ 

$SJO* 

85097  

85130  

85170  

85175  

Blood  clot  lysis  time  

85210  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Blood  clot  factor  II  test  

85220  

Blood  clot  factor  V  test 

/ 

85230  

Blood  clot  factor  VII  test 

85240  

Blood  clot  factor  VIII  test 

85244  

Blood  clot  factor  VIII  test 

f 

85245  

Blood  clot  factor  VIII  test 

85246  

Blood  clot  factor  VIII  test 

85247  

Blood  clot  factor  VIII  test 

85250  

Blood  clot  factor  IX  test '. 

85260  

Blood  clot  factor  X  lest 

85270  

Blood  clot  factor  XI  test 

85280  

Blood  clot  factor  XII  test 

85290  

Blood  clot  factor  XIII  test 

85291  

Blood  clot  factor  XIII  test 

85292  

Bkx)d  clot  factor  assay 

Blood  clot  factor  assay 

85293  

CPT  codes  and  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copynght  American  Dental  Association  All  rights  reserved 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004-Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


85300  ... 

85301  ... 

85302  ... 

85303  ... 
35305  ... 

85306  .... 

85307  .... 
85335  ..., 
85337  .... 
85345  .... 

85347  .._ 

85348  .... 
85360  .... 
35362  .... 
35366  .... 
85370  .... 

85378  .... 

85379  .... 

85380  .... 

85384  .... 

85385  .... 

35390  

85396  .... 

85400  

854-0  ..... 
85415  

85420  

85421  

85441  

85445  

85460  

85461  

85475  

85520  

85525  

85530  

35536  

85540  

85547 
85549 
85555  ... 

35557  

85576  

B5597  

85610  

85611  .... 

85612  , 

85613  

85635  

85651  

85652  

85660  

85670  

85675  

85705  

85730  

85732  

85810  

85999  

86000  

86001  

86003  

86005  

86021  

86022  

86023  

86038  

86039  

86060  

86063  

86077  

86078  

86079  

86140  

86141  


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

N  . 

A.. 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  „ 
A  .. 
A  .. 
A  .., 
A  .. 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 


Nl 


Dsschption 


Antithrombin  III  test    

Anfittirombin  III  test     

Blooa  clot  inhibitor  antigen 

Blood  clot  inhibitor  test  

Blood  clot  inhibitor  assay  

Blood  ciot  inhibitor  test  

Assdy  activated  protein  c  

Factor  inhibitor  test  , 

Thromtx)rnodulin  

Coagulation  time  ., 

Coagulation  time  i 

Coagulation  time  1 

Euglobulin  lysis      

Fibnn  degradation  products  .... 

Fibnnogen  test  ....i. 

Fibnnoger  test   ....! 

Fibnn  degradation  

Fibnn  degradation,  quant  

Fibnn  degradation,  vte  

Fibnnogen 

Fibnnogen 

Fibnnolysins  screen      

Clotting  assay  whole  blood  .... 

Fibnnolytic  plasmin  

Fibnnolytic  antiplasinin  

Fibnnolytic  plasminogen  

Fibnnolytic  plasminogen 

Fibnnolytic  plasminogen 

Heinz  bodies  direct      

Heinz  Dodies   induced  

Hemoglobin,  tetai  

I  Hemoglobin,  'etai  ., 

I  Hemolysin    i 

Hepann  assay  1 „ 

Hepann  neutralization  

Hepann-protamine  tolerance  .... 

Iron  stain  penpheral  blood  

Wtx:  alkaline  ptiosptiatase  

i  RBC  mectianical  fragility 

I  Muramidase 

RBC  osmotic  fragility 

RBC  osmotic  fragility 

Blood  platelet  aggregation  

Platelet  neutralization  

Prothrombin  time     

Prothrombin  test      

Viper  venom  prothrombin  time  . 
Russell  vipe'  venom,  diluted  .... 

Reptilase  test     

Rtx  sed  rate  nonautomated  ... 

RtK  sed  rate  automated  

RBC  Sickle  cell  test  

Thrombin  time   plasma   

Thrombin  time,  t.ler 

Thromtioplastin  inhibition  

Tbrombopiastin  time,  partial 

Ttiromtx)olastin  time  partial 

Blood  vlscosl^y  examination  

Hematology  procedure  

Agglutinins  febnle  

Allergen  specific  igg  

Allergen  specific  IgE        

Allergen  specific  IgE 

WBC  antitx3dy  identification  

Platelet  antitxxlies  

ImmunogloDuiin  assay 

Antinuclear  antitXKJies     

Antinuciear  antibodies  lANA)  .... 

Antistreptolysin  o  titer      

Antistreptolysin  o   screen 

Physician  blood  bank  sen/ice  ... 
Physician  blood  Dank  se'vice  ... 
Physician  blood  bank  service  ... 

C-reactive  protein     

C-reactive  protein,  hs  


A  PC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


^:^:^^^r  ;:::i::;^;'^;;:'r::r '-■  ^^'--  *"  ^  -^^ ^  app'-^'^  ^arsdpars  appv 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS         ^^^J^^J"'^'"           Condition 

Description 

I                     ;                     I       ■ ' 

.pp         '      Relative      '     Payment           ^^^°^        ^'"J'""1L 

*^                weight                rate            unadjusted       unad,usted 

"                                    copayment       copayment 

86146 
86147  

A     

Glycoprotein  antitxKJy  

Candiolipin  antitxxJy    

A   

86148  

A   

Phospholipid  antibody  

Chemotaxis  assay  

.................. 

86155  

A  

86156  

A  

A  

A  

A  

A  

Cold  agglutinin,  screen 

86157  

Cold  aggkitinin  titer  

^ 

86160  

Cornpiemer't.  antigen  

86161  

Compiemenvtunction  activity  

Complement,  total  {CH50)  

86162  

86171   A   

Complement  fixation,  each  

86185  

86215 

86225  

86226  

86235 
86243 
86255 
86256 
86277  

A  

Countenmmunoelectrophoresis  

Deoxvnt>onuclease,  antitxxjy  

DNA  artitxxiy         ;... 

A  

A   

A   

ON  A  ar^tiDodv  single  strand  

A   

Nuclear  antiger^  artiDoov     

A    

Fc  'eceptor                          

A        

Fluorescent  antitxxiv   sceen  '..... 

A     

Fluorescent  antitx>ay  tite'    

A  

G'OwT^  riom-ione  antitxDay    

86280  

A   

A       

Hemagglutination  mmbU'on  



86294 

Immunoassay,  tumor  qual  

Immunoassay,  tunxir   ca  15-3  

863O0 

A     

86301  

A  

A   

A       

Immunoassav    tijnx>r,  ca  19-9  ; 

86304  

Immunoassay   tunx)r  ca  125  

86308 

Heterophile  antibodies   

, 

86309 

A        

HeteroDhiie  arnboOies  

86310 

A      

Hete'ophiie  antitxxJies  

- 

86316 

A        

Immunoassay   tumor  other  

Immunoassay, infectious  agent 

Immunoassay  mtectious  agent  

86317  

A   

A    

A       

86318 

86320 

Serum,  immunoelect'opnores's     

86325 

A         

Other  immunoeiectropncresis         

86327 

A      

Immunoelect'opno'esis  assay       

86329 

A      

Immunodiftusior-                              

86331  

A   

A   

A      

Immunodrffusior  ouchterlony  

Immune  complex  assay  „ 

Immunofixatior  procedure 

Inhibin  A                       

86332  

86334 

86336 

A 

86337  

: ::::::::::: 

A  

A  

A       

Insulin  antitxxfies      

86340  

Intrinsic  factor  antibody  

Islet  cell  antibody                  

86341  

86343  

Leukocyte  histamine  release   

86344 

Leukocyte  phagocylosis       

86353 

A          

Lymphocyte  transtcmation  

T  cells  total  count                

86359 

A        

86360 

A        

T  cell,  absolute  count 'atic  

86361 

A        

T  cell  absolute  count  

86376 

A       

Microsome'  antibody  

86378 

A          

Migration  inhibrtory  factor 

86382 

A         

Neutralization  test  viral ;. 

nitrobiue  tet-azoiium  dye  

Particle  aggiutiratior-  test  

Particle  agglutination  test  

Rheumatoid  factor  test  

Rheumatoic  *actor   quant 

Skin  test  canoids 

86384 

A 

86403 

A        

86406 

A 

86430 

A           

8643^ 

A      

$7^45 
$7.45 
$7.45 
$7  45 

86485 

X      

0341 
0341 
0341 
0341 
0341 
0341 

0.1365 
0.1365 
0.1365 
0.1365 

0.136£ 
0.1365 

$3.03 

$3.03 

$3  03 

$1   49 

86490 

X     

Coccidioidomycosis  skin  test 

86510 

X   

X    

X   

X      

Histoplasmosis  skir  test  

TB  intradernr>al  test 

^"   4C 

86580 

«•    iC 

86585       

TB  tine  test 

$7  45                 *''  m 

t-   4C 

86586 

Skin  test   unlisted 

$7.45 

$3.03 

$1.49 

8659C 

A         

St-^eptokmase   antitxxJy  

Blood  serology   qualitative  

86592 

A         

86593 

A     

Blooo  serology   aua'trtattve  

Antmomyces  anritxxJy  

Aoenovihus  antitxxly  

86602 

A      

86603 

A        

At..... 

86606 

A       

Aspergillus  antibooy     

86609 

A      

. 

Bactenum  antibody       

86611 

A      

Bartonella  antibody        

86612 

A         

Blastomyces  ar^titx>dy  

86615 

A         

Boraetelia  antibody    

86617 

A         

Lyme  disease  antibody  

86618 

A      

Lyme  disease  antibody  

Bo'relia  antibody  

Brucella  antitxxly 

86619 

A      ....„ 

A      

86622 

CPT  codes  and  oescnptior^s  ontv  are  copynghi  America-  Viedica'  Association  All  Rights  Reserved  Applicable  FAR&'DFARS  Apply. 
Cocvnght  Ar-ie'icar  Denta'  Association   All  nghts  reserveo 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  REUVTED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


86625 
86628 
86631 
86632 
86635 
86638 
86641  , 

86644  , 

86645  . 
86648  . 

86651  . 

86652  . 

86653  . 

86654  . 
86658  . 

86663  . 

86664  . 

86665  . 

86666  . 
86668  . 
86671  , 
86674  . 
86677  . 
86682  . 
86684  . 

86687  . 

86688  . 

86689  . 
86692  . 

86694  . 

86695  . 

86696  .. 
86698  .. 

86701  .. 

86702  ,. 

86703  .. 

86704  .. 

86705  .. 

86706  .. 

86707  .. 

86708  .. 

86709  .. 

86710  .. 
86713  .. 
86717 
86720 
86723  .. 
86727  .. 
86729  .. 
86732  .. 
86735  „ 
86738  .., 
86741    . 
86744 
86747 
86750 
86753 
86756 
86757 
86759 
86762 
86765 
86768 
86771     , 
86774  ... 

86777  ... 

86778  ... 
86781  ... 
86784  ... 
86787  ... 
86790  .. 
86793  ... 
86800  .. 
86803 
86804 


A 

A 
A 
A 
A 

A 
A 
A 

A 
A 
A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ..J 


Condition 


Campytobacter  antibody  

Candida  antibody  

Chlamydia  antibody 

Chlamydia  igm  antibody 

CoccidiOKJes  antibody    

Q  fever  antitxxly  

Cryptococcus  antibody  , 

CMV  antibody         .       

CMV  antibody   igM  

Diphthena  antitxxly        

Encephalitis  antitxxjy 

Encephalitis  antilxxjy     

Encephalitis  antitxxJy    

Encept^alitls  antitxxly      

Enterovirus  antitxxJy       

Epstein-barr  antiboCv       

Epstein-bar'  antibodv     

Epsiein-oarr  antitxjdy  

Ehrlichia  antibody  

Franciseda  tularensis     

Fungus  antibody      

Giardia  lamblia  antitxxly  

Helicobacter  pylon  

Helmintr  antibody  _ 

Hemophilus  influenza 

Htlv-i  antitxxly    1 

Httv-ii  antitxxjy        

HTLV'HIV  confirmatory  test  , 

Hepatitis  delta  agen     

Herpes  simplex  test       

Herpes  simplex  test        

Herpes  simplex  type  2    

Histopiasma  ^ 

HIV-1  1 

Hiv-2 ; .£ 

HIV-l/HIV-2.  single  assay 

Hep  b  core  antitxxJy   total 

Hep  b  core  antitxxly  igm 

Hep  D  surface  antitxxly    

Hep  be  antitxxly       

Hep  a  antitxxly  total      

Hep  a  antitxxly  igm       

Influenza  virus  antitxxly 

Legionella  antitxxly  

Leishmania  antitxxly  

Leptospira  antitxxly  

Ustena  rnonocytogeres  ab  

Lymph  chonomenmgitis  ab  

Lympho  venereum  antitxxly 

Mucormycosis  antibodv    

Mumps  antitxxly 

Mycoplasma  antitxxlv       

Neissena  meningitidis 
Nocardia  antibodv 

Pan/ovirus  antitxady  

Malana  antitxxly       

Protozoa  antitxxly  nos 

Respiratory  vinjs  anttxxly   

Rickettsia  antibody  

Rotavirus  antibody  

Rut)€lia  antibody    

Rubeola  antitxxly     

Salmonella  antitxxly  

Shigella  antibody  

Tetanus  antitxxly   

Toxoplasma  antibody  

Toxoplasma  antitxxJy.  igm  

Treponema  pallidum,  confimi  

Tnchineila  antitxxly 

Vancella-zoster  antitxxly  

Virus  antibody  nos   

Yersinia  antit»dy      

Thyroglobulin  antikxady  

Hepatitis  c  ab  test    

Hep  c  ab  test,  confirm 


Payment 
rate 


Natranal  Minimum 

unadjusted       unadjusted 
copayment       copayment 


Z^>:::^^::':2:::^'::%^:^^::^^  ^^-^,^'  R'Q-s  Reserve..  Appl,cat>,e  PARS/DPABS  AppV 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 

Status  indi- 
cator 

Conditiop 

i 

86805  

A  

A  

A  

A  

A  

86806  

86807  

86806 

86812 

1 

86813  

1 :::;:::;::::: 

A  

A  

A  

A  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

i ::::::::::: 

X  

X  

X  

X  

X  

X  

X  

A  

A  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  _. 

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

1 

86816  

86817  

86821  

86822  

86849  

86850  

86860  

86870  

86880  

86885  

86886   

86890  

86891  

86900  

1 

86901  

, 

86903  

1 

86904  

' 

86905  

86906  

8691C  

86911  

86920  

86921  

86922  

86927  

86930  

86931  

86932  

86940  

86941  

86945  

86950  

86965  

- 

86970  

86971  

86972  

86975  

86976  

86977  

86978  

86985  

86999  

87001  

87003  

87015   

87040  

87045  

87046  

87070  

87071  ....: 

87073  

87075  

87076  

87077  

87081  

87084  

87086  

87088  

87101  

87102  

87103  

87106  

87107  

87109  

87110  

87116  

87118  

87140  

87143  

Description 


Lymphocytotoxicity  assay  

Lymphocytotoxicity  assay  

Cytotoxic  antibody  screening  .. 
Cytotoxic  antit)ody  screening  ., 

HLA  typing.  A,  B,  or  C   

HLA  typing    A    B,  or  0   

HLA  typing.  DR  DQ  

HLA  typing,  DRDQ  , 

Lymphocyte  culture,  mixed  

Lymphocyte  culture,  pnmed  ..., 

Immunology  procedure    

RBC  antibody  screen  

RBC  antibody  elution  

RBC  antibody  identification  

Coombs  test,  direct  

Coombs  test,  indirect,  qual  

Coombs  test,  indirect,  titer 

Autologous  blood  process 

Autologous  blood,  op  salvage 

Blood  typing.  ABO , 

Blood  typing.  Rh  (D)  

Blood  typing,  antigen  screen  . 
Blood  typing,  patient  serum  ... 
Blood  typing,  RBC  antigens 
Blood  typing,  Rh  phenotype 

Blood  typing,  paternity  test  

Blood  typing,  antigen  system  ., 

Compatibility  test  

Compatil>ility  test  

Compatibility  test     

Plasma,  fresh  frozen  , 

Frozen  blood  prep  

Frozen  blood  thaw   

Frozen  blood  freezeAhaw  

Hemolysins/agglutinins,  auto  . 

Hemolysins/agglutinins  

Blood  product/Irradiation  

Leukacyte  transfusion  , 

Pooling  blood  platelets  

RBC  pretreatment  

RBC  pretreatment  

RBC  pretreatment  

RBC  pretreatment.  serum  

RBC  pretreatment,  semm  

RBC  pretreatment,  serum  

RBC  pretreatment.  senjm  

Split  blood  or  products  

Transfusion  procedure  

Small  animal  inoculation   

Small  animal  inoculation  

Specimen  concentration  

Blood  culture  for  t)actena  

Feces  culture,  bacteria 

Stool  cultr.  bacteria,  each  

Culture,  bactena,  othe'    

Culture  bacten  aerobic  othr  ... 

Culture  bactena  anaerobic  

Cultr  bactena,  except  blood  ... 
Culture  anaeroC>e  ident.  each 

Culture  aerobic  identify  

Culture  screen  only  

Culture  of  specimen  by  Kit  ..... 

Urine  culture/colony  count  

Unne  bactena  culture  

Skin  fungi  culture   

Fungus  isolation  culture  

Blood  fungus  culture  

Fungi  identification,  yeast  

Fungi  identification,  mold  

Mycoplasma    

Chlamydia  culture  

Mycobactena  culture  , 

Mycobactenc  identification  

Culture  type  immunofluoresc  . 
Cutture  typing,  glc/hpic  


APC 


0345 
0346 

0346 
0409 
0409 
0409 
0347 
0345 
0409 
0409 
0345 
0345 
0345 
0345 


Relative 
weight 


Payment 
rate 


National  Mmtmum 

unadjusted       unadjusted 
copayment      copayment 


0346 
0345 

0346 

0346 
0347 
0347 
0347 


0346 
0347 

0346 
0345 
0345 
0345 
0345 
0345 
0345 
0345 
0347 
0345 


0.2SS0 
0.3866 

0,3866 
0,1390 
0,1390 
0,1390 
0.9610 
0.2550 
01390 
0  1390 
02550 
02550 
0.2550 
0,2550 


0.3866 
0.2550 

0,3866 
0,3866 
09610 
09610 
0.9610 


0.3866 
0.9610 

03866 
0,2550 
0.2550 
0,2550 
0.2550 
0.2550 
02550 
02550 
G.9610 
0.2550 


$13.91 
$21.09 

$21  09 

$7,58 

$7.58 

$7.58 

$52.43 

$13.91 

$7,58 

$7  56 

$13,91 

$13,91 

$13,91 

$13,91 


$21.09 
$13.91 

$2109 
$21  09 
$52.43 
$52.43 
$52.43 


$21.09 
$52.43 
$21.09 
$1391 

$1391 
$1391 
$13,91 
$1391 
$13,91 
$13.91 
$52.43 
$13-91 


$3.10  I 
$5.32 
$5,32 
$2,32 
$2,32 
$2  32 
$13,20 
$3,10 
$2  32 
$2  32 
$3,10 
$3,10 
$3  10 
$3  10 


$5  32 

$3  10 

$5  32 

55  32 

$13.20 

$13.20 

$13.20 


$2  78 
$4  22 
$4  22 
$1.52 
SI  .52 
$1  52 
$1049 
$2.78 
$1  52 
$1  52 
$278 
$2,78 
$2.78 
$2.78 


$4.22 
$2,78 
$4.22 
$422 

$10.49 
$10.49 
$10.49 


SS.32 

$4.22 

$13.20 

$10.49 

$5  32 

$4,22 

$310 

$278 

$3  10 

$2,78 

$3,10 

$2.78 

$3.10 

$2,78 

$3,10 

$2.78 

$3,10 

$2.78 

$3,10 

$2.78 

$13  20 

$10.49 

$310 

$2.78 

CPT  codes  and  descriptions  only  are  copyright  Amencar  Medica:  Association  Ail  Rights  Reserved  Appltcatoie  FARS/DFARS  Apply. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


87147 

A 

87149 

A 

87152 

A 

87158 

A 

87164 

A 

87166 

A 

87168 

A 

87169 

A 

87172   . 

A 

87176  

A 

87177  

A 

87181  

A 

87184  

A 

87185  

A 

87186  : 

A 

57187 

A 

87188 

A 

87190 

j  A 

87197  

1a 

87205 

A 

37206 

A 

87207  

A 

87210  

A 

87220  

A 

87230  

A 

87250  

A 

87252 

A 

87253  

A 

87254 

A 

87255 

A 

87260 

A 

87265 

A 

87267 

A 

87269  

A 

87270  

A 

87271  

A 

87272  

A 

87273  

A 

87274  

A 

87275  

A 

87276   , 

A 

87277  

A 

87278  

A 

87279 

A 

87280 

A 

87281 

A 

87283 

A 

87285 

A 

87290 

A 

87299 

A 

87300  - 

A 

87301  

A 

87320  

A 

87324  

A 

87327  

A 

87328  

A 

87329 

A 

87332  ..  . 

A 

87335  

A 

87336  

A 

87337  

A 

87338  

A 

87339  

A 

87340  

A 

87341  

A 

87350  

A 

87380  

A 

87385  

A 

87390  

A 

87391  

A 

87400 

A 

87420 

A 

87425  

A 

87427  

A 

87430  

A 

Nl 


Nl 


Description 


APC 


Culture  type,  immunologic  

Culture  type,  nucleic  acid 

Culture  type  pulse  field  gel  . ... 

Culture  typing,  added  method 

Dark  field  examination  

Dark  field  examination  „..., 

Macroscopic  exam  arthropod  .. 

Macroscopic  exam  parasite  .... 

Pinworm  exam        , 

Tissue  homogenization,  cultr  .. 

Ova  and  parasites  smears  

Microbe  susceptible,  diffuse  .... 

Microbe  susceptible,  disk 

Microbe  susceptible,  enzyme  .. 

Microbe  susceptible,  mic  

Microbe  susceptitila,  mIc 

Microbe  suscept,  macrobrolh  .. 

Microbe  suscept,  mycobacteri 

Bactencidal  level,  serum  

Smear,  gram  stain  

Smear  fluoresceni'acid  stai  .... 

Smear  special  stain  

Smear,  wet  mount,  saline/ink  .. 

Tissue  exam  for  fungi   

Assay,  toxin  or  antitoxin  

Viais  inoculate,  eggs/animal  ... 

Vinjs  inoculation,  tissue  

Virus  inoculate  tissue,  add!  

Virus  inoculation,  sriell  via  

Gene!  viijs  isolate,  hsv  

Adenovirus  ag.  if 

Pertussis  ag,  if  

Enterovirus  antibody,  dfa  

Giardia  ag.  if 

Chlamydia  trachomatis  ag,  If  ... 
Cryptospondumgardia  ag,  If  ..., 

Cryptosporidium  ag.  if  

Herpes  simplex  2.  ag,  if  : 

Herpes  simplex  1 ,  ag,  if  

Influenza  b  ag,  if    , 

Influenza  a,  ag,  if 

Legionella  micdadei,  ag,  if  

Legion  pneumophma  ag,  if  

Parainfluenza,  ag   if  

Respirator/  syncyiial  ag,  if 

Pneumocystis  cannii,  ag,  if  

Rubeola  ag,  if  

Treponema  pallidum,  ag.  if  

Vancella  zoster  ag,  if  

Antitxxly  detection   nos,  if 

Ag  detection,  polyval,  if  

Adenovirus  ag.  eia  

Cnylmd  trach  ag.  eia  

Ciostndium  ag,  eia   

C^yptococcus  neoform  ag,  eia  . 

Cryptospondium  ag,  eia  

Giardia  ag,  eia  _ 

Cytomegalovirus  ag,  eia  

E  coll  0157  ag,  eia  

Entamoeb  hist  dispr,  ag.  eia  .... 
Entamoeb  hist  group,  ag,  eia  ... 

Hpylon   stool,  eia   

H  pylon  ag,  eia 

Hepatitis  b  surface  ag,  eia  

Hepatitis  b  surface  ag,  eia  

Hepatitis  be  ag  eia  

Hepatitis  delta  ag  eia  

Histopiasma  capsui  ag,  eia , 

Hiv-l  ag,  eia  ,.,.... 

Hiv-2  ag,  eia  ,. , 

Influenza  at,  ag  eia  , 

Resp  syncytial  ag,  eia  

Rotavirus  ag,  eia  

Shiga-lil<e  toxin  ag.  aia 

Strep  a  ag  eia  


Relative 
weigfit 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


rZ  r^.?A^''°  descnD„ons  only  are  copyright  A.-nericar  Medical  Association.  All  Rights  Reserved  Applicable  FARSA3FARS  AddIv 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 


Status  iPOi- 
cator 


Condition 


Description 


APC 


Re-ative 
weig.T. 


Payment 
rate 


Natpora  Ml-  "-o- 

unatjjusteo        ^-aan-stec 
copayment   ,    copayment 


87449  

A  

87450  

A  

87451  

A  

87470  

A  

87471  

A  

87472  

A  

87475   

A  

87476   

A  

87477   

A  

87480   

A  

87481   

A  

87482   

A  

87485   

A  

87486   

A  

87487   

A  

87490   

A  

87491  

A  

87492   

A  

87495   

A  

87496   

A  

87497   

A  

A  

87510  

87511  

A  

87512  

A  

87515  

A  

A  

87516  

87517 

A  

A  

87520  

87521  

A  

87522   

A  

87525   

A  

87526 

A  

87527  

A  

87528   

A  

A  

87529   

67530  

A  

87531  

A  

87532   

A  

87533  

A  

87534   

A  

87535  

A  

87536  

A  

87537   

A  

87538  

A  

87539   

A  

87540 

A  

87541 

A  

87542  

A  

87550   

A  

87551  

A  

A  

67552   

87555   

A  

A  

87556  

87557   

A  

87560  

A  

87561 

A   

87562 

A  

87580 

A  

87581 

A   

87582  

A  

87590   

A  

87591 

A  

87592 

A  

87620   

A  

87621   

A  

A  

87622   

87650  

A  

87651   

A  

87652   

A  

87660 

A  

A  

A  

A  

A  

87797   

87798  

87799  

87800  

87801  

A  

Nl. 


Ag  detect  nos.  eia.  mult  

Ag  detect  nos.  eia.  single  

Ag  aeteci  poiyvai   eia.  mull 

Bartonella   dna    air  probe   

Bartonella  dna  a.mp  probe  

Bartonella  dna,  quant  

Lyme  dis   dna  dir  probe  

Lyme  dis  dna  amp  probe  

Lyme  dis  dna  quanl        

Candida   dna.  dir  probe      

Candida  dna   amp  probe  

Candida   dna  quant  

Chylmc  pneum,  ana.  dir  probe  ... 

Chylmd  pneum   dna,  amp  probe 

Chylmd  pneum.  dna.  quant    

Chylmd  trach.  dna.  dir  probe  

Chylmd  trach   dna.  amp  probe  ... 

Chylmd  trach.  ona.  quant  

Cytomeg,  dna  dir  probe  

Cylomeg  dna  amp  probe  

Cytomeg.  dna,  quant  

Gardner  vag.  dna.  dir  probe  

Gardner  vag,  dna.  amp  probe  .... 

Gardner  vag,  dna.  quant  

Hepatitis  b,  dna,  dir  probe  

Hepatitis  b.  dna.  amp  probe  

Hepatitis  b.  dna.  quant  

Hepatitis  c.  ma.  dir  probe  

Hepatitis  c.  ma.  amp  probe  , 

Hepatitis  c,  ma,  quant  

Hepatitis  g,  dna.  dir  prot)e  

Hepatitis  g,  dna,  amp  probe  

Hepatitis  g.  dna,  quant  

Hsv,  dna,  dir  probe  

Hsv,  dna,  amp  probe 

Hsv.  dna.  quant 

Hhv-6,  dna.  dir  probe  , 

Hhv-6,  dna,  amp  probe  , 

Hhv-6,  dna,  quant   , 

Hiv-1.  dna.  dir  probe  

Hiv-1.  dna.  amp  probe  

Hiv-1,  dna,  quant 

Hiv-2.  dna,  dir  probe  

Hiv-2,  dna  amp  probe  ;... 

Hiv-2,  dna,  quant 

.  '  Legion  pneumo.  dna.  dir  prob  .... 
.  I  Legion  pneumo.  dna.  amp  prob  . 

.     Legion  pneumo.  dna,  quant  

•„  MycoDaciena.  dna.  dir  prot)e  

;  Mycobactena.  dna.  amp  probe  .. 

Mycobacteria,  dna.  quant 

.  '  M  tuberculo.  dna.  dir  probe     

.  I  M  tuberculo.  dna  amp  probe     ... 

.  :  M  tuberculo,  dna,  quant  

.  ,  K*.  avium-intra    dna    dir  prob  

M  avium-intra   dna   amp  prob  .... 

.     M  avium-intra   dna   quant   

.  '  M  pneumon,  dna.  dir  probe 

M  pneumon,  dna.  amp  probe     ... 

M. pneumon   dna,  quant     

N.gonorrhoeaf-  dna  dir  prob 

Ngoncrmoeae  dna,  amp  prob  .. 

N  gonormoeae  dna  quant  

Hpv,  dna,  dir  probe   

Hpv,  dna,  amp  probe  

Hpv,  dna.  quant      

Strep  a.  dna.  dir  probe     

Strep  a.  dna.  amp  probe  

Strep  a.  dna.  quant  

Trichomonas  vagin,  dir  probe  .... 

Detect  agent  nos,  dna,  dir   

Detect  agent  nos   dna,  amp   

Detect  agent  nos,  dna,  quant   .... 

Detect  agnt  mull,  dna,  direc 

Detect  agnt  mult,  dna,  ampli  


CPT  cooes  ana  descriptions  only  are  copyright  American  Medical  Association,  All  Rights  Reserved,  Applicable  FARS/DFARS  Apply, 
Copyngtit  American  Dental  Association.  All  nghts  reserved. 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


87802  

87803  

87804  , 

37810  

87850  ..... 

87380  

87899  

8790'  

87902  

37903  

87904  

87999  .... 

88000 

88005 

88007 

88012 

88014 

88016 

38020 

88025 

88027 

88028 

88029 

88036 

88037 

88040 

88045 

88099 

88104  

88106  , 

88107  , 

88108  

88112  

88125  

88130  

88140  

88141  

38142  

88143  

88147 
88148 
88150 
88152 

88153  

38154  

88155  

88160  

88161  

88162  

88164  I  A 

88165  -|  A 

88166  A 

38167  A 


A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

E  , 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 
p 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

A  . 

A  . 

N  . 

A  . 

A  . 

A  . 

A  ., 

A  ., 

A  ., 

A  .. 

A  .. 

A  .. 

X  .. 

X  .. 

X  .. 


88172 
88173 
88174 
88175 
88180 
88182 
88199 
88230 
88233 
88235 
88237 
38239 
88240 
88241 
88245 
88248 


88249  '  A 


88261 
88262 
88263 
88264 
88267 


A 

A 

A 

A 
A 


Nl 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unaci|usted 
copayment 


Strep  b  assay  w/optic 

Clostndlum  toxin  a  w/optic  

Influenza  assay  w/optic  

Chylmd  trach  assay  w/optic  .... 
N.  gonorrnoeae  assay  w/optic 

'  Strep  a  assay  w  optic 

Agent  nos  assay  w/optic  

Genotype,  dna.  hiv  reverse  t  .. 

Genotype,  dna,  hepatitis  C  

Phenotype.  dna  hiv  w/culture  .. 
Phenotype.  dna  hiv  w/cit  add  .. 

Microbiology  procedure  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

j  Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete  , 
Autopsy  (necropsy),  complete  , 
Autopsy  (necropsy),  complete  . 

Limited  autopsy  

Limited  autopsy  

Forensic  autopsy  (necropsy)  .... 
Coroner's  autopsy  (necropsy)  .. 
Necropsy  (autopsy)  procedure  . 

Cytopathology.  fluids 

Cytopathology,  fluicfe 

Cytopathology.  fluidfe 

Cytopath,  concentrate  tech  

Cytopath,  cell  enhance  tech  .... 

Forensic  cytopathology  

Sex  chromatin  idenlfication  

Sex  chromatin  idenSfication  

Cytopath.  c/v,  interpret  

Cytopath.  c/v,  thin  layer  

Cytopath  c/v  thin  layer  redo 

Cytopath,  c/v.  automated 

Cytopath,  c/v.  auto  rescreen  .... 

Cytopath,  c/v,  manual  

Cytopath,  c/v,  auto  redo 

Cytopath,  c/v,  redo 

Cytopath.  cA/,  select 

Cytopath.  c/v,  index  add-on  

Cytopath  smear,  other  source  ., 
Cytopath  smear,  other  source  ,, 
Cytopath  smear,  other  source  ., 

Cytopath  tbs.  c/v,  manual  

Cytopath  tbs,  c/v,  redo  

Cytopath  tbs,  c/v,  auto  redo 

Cytopath  tbs,  c/v,  select ,..._ 

Cytopathology  eval  of  fna  

Cytopath  eval,  fna,  report  

Cytopath.  c'v  auto,  in  fluid  

Cytopath  c/v  auto  fluid  redo 

Cell  marker  study   .< 

Cell  marker  study  

Cytopathology  procadure  

Tissue  culture,  lymptiocyte  

Tissue  culture,  skin/biopsy  

Tissue  culture,  placenta 

Tissue  culture,  bone  marrow  .... 

Tissue  culture,  tumor  

Cell  cryopreserve/sterage  

Frozen  cell  preparation  

Chromosome  analysis.  20-25  ... 
Chromosome  analysis.  50-100  . 

Chromosome  analysis,  100  

Chromosome  analysis,  5  

ChronrKJsome  analysis,  15-20  ... 

Chromosome  analysis.  45  

Chromosome  analysis,  20-25  ... 
Chromosome  analys,  placenta  . 


Minimum 
unadjusted 
copayment 


0343 

0.4617 

$25  19 

0343 

0.4617 

$25.19 

0343 

0.4617 

$25.19 

0343 

0.4617 

$25.19 

0343 

0.4617 

$25  19 

0342 

0,2162 

$11  80 

0342 
0343 
0343 


0343 
0343 


0,2162 
04617 
0.4617 


$11  80 
$25  19 
$25.19 


S12  55 
$1255 
$12  55 
$1255 
$1255 
$5.88 


$5,04 
$5.04 

$5.04 
35.04 
$5.04 
$2.36 


0.4617 
0.4617 


0343 
0344 


0.4617 
0.6291 


$25.19 
$25.19 


$5  88 
$12  55 
$12.55 


$2.36 
$5.04 

$5  04 


$12.55 
$12.55 


$5,04 
$5.04 


$25.19 
$34.32 


$12.55 
$17.16 


$5.04 
$6  86 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT  HCPCS 


Status  indi- 
cator 


Condition 


Description 


88269  '  A 

88271  I  A 

88272  I  A 

88273  6 

88274  A 

88275  A 
88280  A 
88283  A 
88285  A 

88289  A 

88291  A 


X 
X 
X 
X 
X 
X 
X 


88299 
88300 
88302 
88304 

88305  

88307  

88309  

88311  !  X 

88312  '  X 

88313    X 

88314  ...  X 

88318  X 

88319  X 

88321  I  X 

88323  X 

88325  X 

88329  X 

88331  I  X 

88332  X 

88342   I  X 

88346  I  X 

88347  !  X 


88348 
88349 
88355 
88356 
88356 
88361 
88362 
88365 
88371 
88372 
88380 
88399 
88400 


89050  A 


89051 

89055 
89060 
89100 
89105 
89125 
89130 
89132 
89135 
89136 
89140 
89141 
89160 
89190 
89220 
89225 
89230 
89235 
89240 


A 
A 
A 
X 
X 
A 
X 
X 
X 
X 
X 
X 
A 
A 
X 
A 
X 
A 
A 


89250  1  X 


89251 
89252 
89253 
89254 
89255 
89256 
89257 
89258 


Nl. 

Nl  . 
Nl  . 
Nl. 
Nl  . 
Nl  . 

DG 
DG 


Chromosome  analys.  amniotic 

Cylogenetics,  dna  probe  

Cytogeiietics,  3-5    ^. 

Cytogenetics,  ''0-30  

Cytogenetics.  25-99  

Cytogenetics   ■'00-300  

Chromosome  karyctype  study  

Chromosome  banding  study  

Chromosome  count,  additional  

Chromosome  study  additional  

Cyto/molecular  repon  

Cytogenetic  study 

Surgical  path,  gross  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pattiologlst  

Tissue  exam  by  pathologist  

Decalcify  tissue  

Specia!  stains  ^ 

Special  stains  

HistochenfMcal  stain  

Chemical  histochemistry  

Enryme  histochemistry 

Microslide  consultation  

Microslide  consultaoon  

Comprehensive  review  of  data  

Path  consult  introp  

Path  consult  intraop,  1  bloc  

Path  consult  intraop,  add'l  

Immunohistochemlstry 

Immunofluorescenf  study  

Immunofluorescent  study  

Electron  microscopy  

Scanning  electron  microscopy  

Analysis,  skeletal  muscle  

Analysis,  nerve  

Analysis  tumc    

Immunohistochemistry.  tumor 

Nerve  teasing  p-^eparations  

Tissue  hybridization  

P'oleir   western  blot  tissue 

P'oteir  analysis  w,'probe      

Microdissection  

Surgical  pathology  procedure  

Bilirubin  total  transcut .■ 

Body  fluio  cell  count  

Body  fluio  cell  count  

Leukocyte  assessment,  fecal  

Exam. synovial  fluid  cystals  

Sample  intestinal  contents  

Sample  intestinal  contents  

Specimen  tat  stain  

Sample  stomach  contents , 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents ,..«, 

Sample  stomach  contents 

Sample  stomach  contents 

Exam  feces  for  meat  fibers 

Nasal  smear  for  eosinophils  

Sputum  specimen  collection  

Starch  granules,  feces  

Collect  sweat  for  test  

Water  load  test  

Pathology  lab  procedure 

Cultr  oocyte/embryo  <4  days  

Cultr  oocyte/embryo  <4  days  

Assist  oocyte  fertilization 

Embryo  hatching  

Oocyte  identification  

Prepare  embryo  for  transfer 

Prepare  cryopreserved  embryo  

Sperm  identification  

Cryopreservation.  embryo(S)  , 


APC 


0342 
0342 
0342 
0343 
0343 
0344 
0344 
0342 
0342 
0342 
0342 
0342 
0342 
0342 
0343 
0344 
0342 
0343 
0342 
0344 
0343 
0344 
0661 
0661 
0344 
0344 
0344 
0344 
0344 
0344 


0360 
0360 


0360 

0360 
0360 
0360 
0360 
0360 


0343 
0344 


0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 


Relatrve 
weight 


0.2162 
0.2162 
0.2162 
0.4617 
0.4617 
0.6291 
0.6291 
0.2162 
0.2162 
0.2162 
0.2162 
0.2162 
0.2162 
02162 
0.4617 
0.6291 
0.2162 
0.4617 
0.2162 
0.6291 
0.4617 
0.6291 
3.2576 
3.2576 
0.6291 
0.6291 
0.6291 
0.6291 
0.6291 
0.6291 


1.7313 
1.7313 


1.7313 

1.7313 
1.7313 
1.7313 
1.7313 
1.7313 


0.4617 
0.6291 


0.8194 
0.8194 
0.8194 
0.8194 

0  8194 
0.8194 
0,8194 
0.8194 
0.8194 


Payment 
rate 


$44.71 
$44,71 
$44.71 
$44.71 

S44.71 
S44.71 
S44.71 
S44.71 
$44.71 


National  Minimum 

unadjusted       unadjusted 
copayment   ;   copayment 


$11  80 
$11.80 
$11.80 
$25.19 
$25  19 
$34.32 
$34.32 
$11  80 
$11  80 
$11.80 
$11  80 
$11.80 
$1 1 .80 
$11.80 
$25  19 
$34.32 
$11.80 
$25.19 
$11.80 
$34.32 
$25  19 
$34.32 
$177.74 
$177.74 
$34  32 
$34  32 
$34.32 
$34.32 
$34  32 
$34  32 


$94.46 
$94.46 


$94.46 
$94.46 
$94.46 
$94.46 
$94.46 
$94.^ 


$25.19 
$34.32 


$5.88 

$5.88 

$5.88 

$12.55 

$12.55 

$17.16 

$17.16 

$5.88 

$5.88 

$5.88 

$5.88 

$5  88 

$5  88 

$5.88 

$12.55 

$17.16 

^.88 

$12.55 

$5.88 

$17.16  I 

$12.55  I 

$17.16  I 

$88.87 

$88.87 

$17.16 

$17.16 

$17.16 

$17.16 

$17.16 

$17.16 


$42  45 
$42,45 


$42.45 
$42.45 
$42  45 
$42.45 
$42.45 
$42.45 


$12.55 
$17.16 


S2  36 
$2  36 
$2  36 
$5,04 
$6  04 
$6,86 
$6  86 
$2  36 
S2  36 
S2  36 
S2  36 
S2  36 
S2  36 
$2  36 
$5,04 
$6.86 
$2  36 

55  04 
S2  36 

56  86 
$5  04 
$6.86 

$35.55 
$35.55 
$6.86 
$6  86 
$6.86 
$6  86 
$6  86 
$6  86 


$18  89 
$18  89 


$18.89 
$18.89 
$18.89 

$18  89 

$18  89 

S'S  89 


$5.04 

$6  86 


$8  94 
$8  94 
$8.94 
$8.94 
$8.94 
$8.94 
$8  94 
$8  94 
S8  94 


CPT  codes  and  descriptions  only  are  copynghl  American  Medical  Association  Ail  Rlgtits  Resewed.  Applicable  FARS/DFARS  Apply. 
Copynght  American  Dental  Association  All  ngrits  reserved. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


89259 
89260 
89261 
89264 
89268 
89272  , 

89280  , 

89281  , 

89290  . 

89291  . 
89300  . 
89310  . 

89320  . 

89321  . 
89325  . 
89329  . 
39330  . 
89335  . 

89342  . 

89343  . 

89344  . 
89346  . 
89350  ., 

89352  ., 

89353  ., 

89354  ., 

89355  ,, 

89356  . 
89360  .. 
89365  ., 
89399  .. 
90281  . 
90283 
902e7 
90288  , 
90291  .. 
90296  .. 
90371  .. 

90375  ., 

90376  .. 

90378  .. 

90379  .. 

90384  . 

90385  . 

90386  .. 
90389  ,. 
90393  ^^ 
90396  .. 
90399  . 
90471  .. 
90472 
90473 
90474 
90476 
90477  . 
90581  .. 

90585  .. 

90586  ... 

90632  ... 

90633  ... 

90634  .. 
90636  ... 

90645  ... 

90646  ... 

90647  .. 

90648  ... 
90655  .. 

90657  .. 

90658  .. 

90659  ... 

90660  .. 
90665  . 
90669     . 

90675  ... 

90676  ... 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
A 
A 
A 
A 

A  . 
A  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
A  . 
X  . 
X  . 
A  . 
A  . 
E  . 
E  . 
E  . 
E  . 
E  . 
K  . 
E  . 
K  . 
K  . 
E  . 
K  .. 
E  ., 
K  .. 
E  .. 
N  .. 
K  .. 
K  .. 
E  .. 
N  .. 
N  .. 
E  .. 
E  .. 
N  .. 
N  .. 

N  .. 
K  .. 
N  .. 
N  .. 
N  .. 
K  .. 
N  .. 
N  .. 
N  .. 
N  .. 
L... 
L... 
L... 
L... 
E  ... 
N  ... 
E  ... 
K  ... 
K  ... 


Nl 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 


Dascription 


Nl.. 

Nl.. 

Nl.. 

Nl.. 

Nl.. 

OG 

Nl.. 

Nl.. 

Nl.. 

CX3 

Nl.., 

DG 

DG. 

OG  . 


Nl 


OG 


Cryopresen/ation.  sperm  

Spenn  isolation   simple  , 

Sperm  isolation,  cornplex 

Identify  sperm  tissue     

Insemination  o*  oocytes  

Extended  culture  of  oocytes  .... 

Assist  oocyte  tertiiization 

Assist  oocyte  'etilization  

Biopsy  oocyte  poia*  Exxly 

Biopsy,  oocyte  poiar  txxjy 

Semen  analysis  w/huhner  

Semen  analysis      .       

Semen  analysis,  complete  

Semen  analysis  S  motility 

Sperm  antibody  test    

Sperm  evaluation  test  

Evaluation,  cervical  mucus  

Cryopreserve  testicular  tiss  ...... 

Storage/year:  embryo(s)  

Storage/year,  spermsemen 

Storage,year   reprcxi  tissue 

Storageyea-,  oocyte     , 

Sputumi  specimen  collection  ..... 
Thawing  cryopresrved,  embryo  , 
Thawing  cryopresrved,  sperm  .., 
Thaw  cryoprsvrd,  reprod  tiss  ..., 

Exam  feces  for  starch    

Thawing  cryopresrved,  oocyte  ., 

Collect  sweat  for  test  

Water  load  test  

Pathology  lab  procedure  

Human  ig.  im  .. 
Human  ig.  iv  .... 
Botulinum  antitoxin 
Botulism  Ig,  iv 

Cmv  ig,  iv  

Diphtheria  antitoxin 

Hep  b  ig,  im 

Rabies  ig.  im/sc 
Rabies  ig.  heat  treajed 
Rsv  ig,  im,  50mg 
Rsv  ig.  IV 
Rh  ig.  full-dose. 
Rh  ig.  minidose.  im 

Rh  ig,  iv  

Tetanus  ig,  im 
Vaccina  ig.  im  . 
Vancelia-zoster  ig,  tn 
Immune  globulin 

Immunization  admin  

Immunization  admin,  each  add 
Immune  admir  oral/nas.il 
Immune  admin  oral/nasal  addl  . 
Adenovirus  vaccine,  type  4 

Adenovinjs  vaccine,  type  7 

Anthrax  vaccine   sc  7. 

Beg  vaccine,  percut   .», 

Beg  vaccine,  intravesical  , 

Hep  a  vaccine,  adult  im 

Hep  a  vacc.  ped/adol,  2  dose  ... 

Hep  a  vacc  oeaaooi  3  dose  ... 

Hep  ahep  D  vacc  adult  im  

Hib  vaccine  hboc  im 

Hib  vaccine,  prp-d,  im  

Hib  vaccine   orp-omp.  im  

Hib  vaccine   prp-t,  im  

Flu  vaccine.  6-35  mo.  im  

Flu  vaccine,  6-35  mo.  im  

Flu  vaccine,  3  yrs,  im  

Flu  vaccine,  whole,  im  

Flu  vaccine,  nasal    

Lyme  disease  vaccine,  im 

Pneumococcal  vacc,  ped  <5 

Rabies  vaccine,  im  

Rabies  vaccine,  id  


A  PC 


0348 

0348 
0346 
0348 
0348 
0348 
0348 
0348 
0348 
0348 


0348 
0348 
0348 
0348 
0348 
0343 
0348 
0348 
0348 


0348 
0343 


*Omg  ..i 

)se.  im  \ 


0355 


0356 
0356 


0356 
0356 


0356 
0356 


0355 
0356 


0355 


0356 

0356 


Relative 
weight 


Payment 
rate 


08194 
0  8194 
0  8194 
0  8194 
0  8194 
0  8194 
0  8194 
0  8194 
0.8194 
0.8194 


0.8194 
08194 
0.8194 
08194 
0  8194 
0  4617 
0  8194 
0  8194 
0.8194 


0.8194 
0.4617 


0.2749 


0.7698 
0.7698 


0.7698 
0.7698 


0.7698 
0.7698 


0.2749 
0.7698 


0.2749 


0.7698 

0  7698 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$44.71 


$44.71 
$44.71 
$44.71 
$44.71 
$44.71 
$25  19 
$44  71 
$44.71 
$44.71 


$44.71 
$25,19 


$15.00 


$42.00 
$42.00 


$42.00 
$42.00 


$42.00 
$42.00 


$15.00 
$42.00 


$15.00 


$42.00 

$42.00 


$12.55 


$12.55 


$8.94 
$8.94 
$8.94 
$8.94 
$8.94 
$8.94 
$8.94 
$8.94 
$8.94 
$8.94 


$8  94 
$8  94 
SB  94 
$8  94 
$8  94 
$5  04 
$8  94 
$8.94 
$8.94 


$8  94 

$5  04 


$3,00 

$8  40 
$8  40 


$8.40 
$8.40 


$8  40 
$8.40 


$3  00 
$8  40 


$3.00 


$8  40 
$8  40 


Z^'^^iz^r^a:;:^:::.^:::^^^^^^^^^        *^^<^'^^°"-  *"  "^  ^^^'^^  ^'^^^  ^^-^'^^-^^  -pp. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

90680  

N  

N  

N  

N  

K  

N  

N 

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

K  

N  

N  

N  

N  

N  

K  

K  

N  

L 

N  

N  

N  

K  

K  

K  

K  

K  

K  

N  

90690  

90691   

90692   

90693  

90698   

90700   

Nl 

90701   

90702 

90703   

90704   

90705   

90706  

90707   

90708   

90710  

90712  

90713  

90715  

90716  

Nl 

90717  

90718  

90719   

90720  

90721  

90723  

90725  

90727  

90732   

90733   

90734   

90735   

Nl 

90740  

90743   

90744  

90746  

90747  

90748   

90749 

90780 

B  

90781 

B  

X  

X  

X  

X  

X  

S  

s 

s 

s 

s 

s 

s 

s 

90782  

90783   

90784   

90788   

90799   

90801  

90802  

90804  

90805   

90806   

90807   

90808 

90809 

90810  

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

90811   

90812  

90813   

90814   

90815   

90816  

90817  

90818  

90819   

90821  

90822  

90823  

s 

s 

s 

s 

s 

s 

s 

s 

s 

90824  

90826   

90827  

90828  

90829  

90845  

90846  

90847  

Descnption 


Rotoviais  vaccine,  oral  

Typhoid  vaccine,  oral  

Typhoic  vaccine,  im  

Typhoio  vaccine,  h-p,  sc/id  

Typhoid  vaccine,  akd,  sc   

Dtap-hib-ip  vaccine,  im  

Dtap  vaccine   irn   

"Dtp  vaccine,  im  

D'  vaccine  <  7,  im 

Tetanus  vaccine,  im  

Munips  vaccine,  sc   

Measles  vaccine,  sc  

Put)€lia  vaccine,  sc  

Mmr  vaccine  sc        

Measles-"jbeiia  vaccine,  sc 

Mmrv  vaccine,  sc      

Oral  poiiovirus  vaccine  

Poiioviois   ipv,  sc  

Tdap  vaccine  >  7  im  

Chicken  pox  vaccine,  sc  

Yellow  fever  vaccine,  sc  

Td  vaccine  >  7,  im  

Diphthena  vaccine,  im 

Dtp.'hib  vaccine,  im   

Dtap,'*"i!b  vaccine,  im  

Dtap-nep  b-ipv  vaccine,  im  

Cholera  vaccine,  injectable  

Plague  vaccine   im     

Pneumococca:  vaccine  

Meningococcal  vaccine,  sc  

Meningococcal  vaccine,  im  

Encephalitis  vaccine,  sc  

Heob  vacc,  ill  pat  3  oose  im  .... 
Hep  b  vacc  adoi,  2  dose  im  ... 
Hepb  vacc  peaadoi  3  dose  im 

Hep  b  vaccine   adult,  im    

Hepb  vacc,  iii  pat  4  dose  im  .... 

Hep  b/hib  vaccine,  im       

Vaccine  toxoid  

IV  infusion  thei'apy,  1  hour 

IV  infusion  additional  hour  

Iniection,  so'im   

Injection,  la  

Injection  iv  

Injection  of  antibiotic   

Ther,'prophylactic.'dx  inject  

Psy  dx  mie'view  

Intac  psy  ax  interview  

Psytx,  office   20-30  mm    

Psytx,  of,  20-30  mm  w/e&m  .... 

Psytx,  oft,  45-50  min  

Psytx,  off,  45-50  mm  w/e&m  .... 

Psytx,  office   75-80  mm   

Psytx,  off,  75-80  w  e&m  

Intac  psytx  of  20-30  mm   

Intac  psytx  20-30  we&m  

Intac  psytx,  off  45-50  mm   

Intac  psytx  45-50  mm  we&m  . 

Intac  psytx   off   T'5-80  mm   

Intac  psytx   75-80  w  e&m   

Pr.ytx   nosp   20-30  mm 
Psytx,  hosp,  20-30  mm  w  e&m 

Psytx,  hosp,  45-50  mm  

Psytx,  hosp,  45-60  rntn  w/e&m 
Psytx,  hosp,  75-80  mm 
Psytx   hosp,  75-80  mm  w  e&n- 
Intac  psytx,  hosp  20- 3C  mm  .... 
Intac  psytx,  hsp  20-30  w  e&m  . 
Intac  psytx,  hosp,  45-5C'  mm  .... 
Intac  psytx,  nsp  45-50  w  e&m  . 
Intac  psytx   hosp,  75-80  min  .... 
Intac  psytx,  hsp  75-80  w,'e&m  . 

Psychoanalysis    

Family  psytx  wo  patient  

Family  psytx  wpatient 


APC 


0356 


0355 


0356 

0355 


0356 
0356 
0356 
0356 
0356 
0355 


0353 

0359 
0359 
0359 
0352 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0323 
0324 
0324 


Relative 

weight 


0.7698 


05740 


07698 

0,2749 


0.7696 
0.7696 

0.7696 
0.7696 
0  7696 
0.2749 


0,3982 
0.800C 
0.800C 

0  8OOC: 

0  ^23C 

1  8689 
1  8689 
1  2802 
1  2602 
1  8689 
1  8689 
1  868? 
1  8689 
1,2802 
1  2802 
1  8689 
1  8689 
1  8689 
1  868S 
1  2802 
1  2802 
1  8689 
1  8689 
1  8689 
1  8689 
1  2802 
1  2802 
1  8689 
1  8689 
■  8689 

1  8689 
1,8689 

2  4473 
24473 


Payment 
rate 


$42.00 


$15.00 


$4200 

$1500 


J42.00 
$42.00 

$42  00 
$42.00 
$4200 
$15.00 


$21 

$43 
$43, 
$43 

$6, 

$101, 

$101, 

$69 

$69 

$-c- 

$101, 

$101 

$69 

$69, 

$101, 

$101 

$101 

$101 

$69 

$69 

$101 

$101 

$101 

$101 

$69 

$65 

$"C' 

$^Ci 

$101 

$101 

$101, 

$133, 

$133 


73 
65 
65 
65 

71 
97 
97 

85 
85 
97 
97 
97 
97 
85 
85 
97 
97 
97 
97 
85 
85 
97 
97 
97 
97 
85 
65 
97 
9~ 
97 
97 
97 
53 
53 


National  Minimum 

unadjusted       uriad|uste<) 
copayment       copayment 


$21,26 
$21.26 


$21,26 
$21.26 
$21.26 
$21  26 


$21  26 

$21  26 
$21  26 
$21 .26 


$21.26 

$21  26 
$21.26 
$21.26 


$21.26 

$21  26 
$21  26 
$21  26 
$21.26 


$c  •--; 


$3.00 


$8  40 

$3  OC' 


St  ■iZ 

$6  4.: 

$6  40' 
$8  40 
$8  40 
$3.00 


$4  35 
$8.73 
$8.73 

$8  73 

$1  34 

$20.39 

$20.39 

$13.97 
$13.97 

$2C  39 
$20  39 
$2C  39 
$20  39 
$13  97 
$1397 
$2C  39 
$2C  39 
$20  39 
$20  39 
$13  9' 
$^3  9^ 
$20  39 
$2C  39 
$2C  39 
$2C  39 
$13.97 
S1&97 
$20  39 
$2C  39 
$2C  3S 
$20  39 
$2C  39 
$26  7 1 
$2671 


CPT  codes  and  descriptions  only  are  copyright  Amencar  Mea^ca  Assocation  All  Rights  Reserved  Applicable  FARS'DFARS  Apply. 
Copynght  American  Dental  Association  All  nghts  ^eservec 


63590 


Federal  Register/ Vol.  68.  No.  216 /Friday.  N'ovember  7.  2003 /Rules  and  Regulations 


ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


90849 
90853 
90857 
90862 
90865 

90870  , 

90871  . 

90875  . 

90876  . 
90880  . 
90882  . 
90885  . 
90887  . 
90889  . 
90899  . 
90901  . 
90911  . 

90918  . 

90919  . 

90920  . 
90921 

90922  . 

90923  . 

90924  . 
90925 
90935 
90937 
90939 
90940  . 
90945  . 
90947 
90989 
90993 
90997 

90999  . 

91000  ,. 

91010  .. 

91011  .. 
910.2  .. 
91020  .. 
91030  .. 

91032  .. 

91033  .. 
91052  .. 
91055  . 
91060  .. 
91065  . 
91100  .. 
91105  -. 
91110  .. 

91122  .. 

91123  .. 

91132  .. 

91133  .. 
91299  . 
92002  . 
92004  . 
92012  . 
92014 
92015 
92018 
92019  .. 
92020 
92060 
92065 
92070 
92081 
92082 
92083 
92100  .. 
92120  .. 
92130 
92135 
92136 
92140 


S 
S 

s 

X 

s 
s 

E 
E 
E 
S 
E 
N 
N 
N 
S 

A  . 
S  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
S  . 
E  . 
N  . 
N  . 
S  . 
E  . 
B  . 
B  . 
E  ., 
B  . 
X  . 
X  . 
X  .. 
X  .. 
X  .. 
X  . 
X  .. 
X  .. 
X  .. 
X  .. 
X  .. 
X  .. 
X  .. 
X  .. 
s  .. 
t  .. 
N  .. 
X  .. 
X  .. 
X  .. 

V  .. 

V  .. 

V  .. 

V  .. 
E  .. 
T  .. 
S  .. 
s  .. 
s  .. 
s  .. 
N  .. 
S  ... 
S  ... 
s  .. 
N  .. 
S  .. 
s  .., 
s  ... 
s  ... 
s  ... 


Nl 


Descnption 


Multiple  family  group  psytx  

Group  psychotherapy 

Intac  group  psytx  

Medication  management 

Narcosynthesis ; 

Electroconvulsive  therapy  

Electroconvulsive  therapy  

Psychophysiological  therapy  

Psychophysiological  therapy  

Hypnotherapy         

Environmental  manipulation  

Psy  evaluation  of  records  

Consultation  with  family  

Preparation  of  repor      

Psychiatnc  service/therapy  

Biofeedback  tram  any  meth  

Biofeedback  peaurarectal   

FSRD  related  services,  month  

ESRD  related  sen/ices,  month  

ESRD  related  services,  month 

ESRD  related  services,  month  

ESRD  related  sen/ices  day  

Esrd  related  services,  day  

Esrd  related  sen/ices  day  ; 

Esrd  related  services  day  

Hemodialysis  one  evaluation  

Hemodialysis,  repealed  eval  

Hemodialysis  study,  transcut  

Hemodialysis  access  study  

Dialysis  one  evaluation  

Dialysis  repeated  evai  

Dialysis  training,  complete  

Dialysis  training,  inoompi   

Hemoperfusion  

Dialysis  procedure  

Esophageal  intubation 

Esophagus  motility  ttudy  

Esophagus  motility  ttudy  

Esophagus  motility  study  

Gastnc  motility 

Acid  perfusion  of  esophagus   

Esophagus,  acio  reflux  test 

Prolonged  acid  reflux  test  

Gastnc  analysis  test  

Gastnc  intubation  for  smear 

Gastnc  saline  load  test   

Breath  hyarogen  test .-... 

Pass  intestine  bleeding  tube  

Gastnc  intubation  treatment  

Gi  tract  capsule  endoscopy 

Anal  pressure  recce        

Irngate  fecal  impaciicr,    .., 

Electrogaslrograpny  

Eleci.ogastrography  vi(/test 

Gastroenterology  procedure  

Eye  exam,  new  patient   

Eye  exam,  new  patient    

Eye  exam  estaDlished  pat 

Eye  exam  &  treatment 

Refraction 

New  eye  exam  &  treatment  

Eye  exam  &  treatment  

Special  eye  evaluation  

Special  eye  evaluation  

Orthoptic  pleoptic  training  

Fitting  of  contact  lens     

Visual  field  examinaton(s)  

Visual  field  examination(s)  

Visual  field  examinabon(s)  

Senal  tonometry  examis)  

Tonography  &  eye  evaluation  

V.'ater  provocation  tonography  

Opthalmic  dx  imaging 

Ophthalmic  biometry       ". 

Glaucoma  provocative  tests 


APC 


0325 
0325 
0325 
0374 
0323 
0320 


0323 


0322 


0321 


0170 


0170 


0361 
-0361 
0361 
0361 
0361 
0361 
0361 
0361 
0361 
0360 
0360 
0360 
0360 
0360 
1508 
0156 


0360 
0360 
0360 
0601 
0602 
0600 
0602 


0699 
0699 
0230 
0230 
0230 


0230 
0698 
0698 


Relative 
weight 


1.4865 
1.4865 
1.4865 
1.1252 
1.8689 
5.3785 


1.8689 


1.2602 
1.2387 


5.9678 


5.9678 


3.5510 

35510 
3.5510 
3.5510 
3.5510 
3.5510 
3.5510 
3.5510 
3.5510 
1  7313 
1  7313 
1  7313 
1.7313 
1.7313 


2.4747 


22303 
2.2303 
0.7619 
0.7619 
0.7619 


0,7619 
0.9599 
0.9599 


Payment 
rate 


National 
unad)usted 
copaymenl 


$81.10 
$81.10 
$81.10 
$61.39 
$101.97 
$293.46 


$101.97 


$69.85 
$67.68 


$325.61 


$325.61 


$193.75 

$193.75 

$193.75 

$193.75 

$193.75 

$193.75 

$193.75 

$193.75 

$193.75 

$94.46 

$94.46 

$94.46 

$94.46 

$94.46 

$650.00 

$135.02 


1.7313 

$94.46 

1.7313 

$94.46 

1  7313 

$94.46 

0.9816 

$53.56 

1.5041 

$82.07 

0.9278 

$50.62 

1.5041 

$82.07 

$121  69 

$121.69 

$41.57 

$41.57 

$41.57 


$41.57 
$52.37 
$52.37 


$18.27 
$18.27 

$18.27 


$21.26 
$80.06 


$21.26 


$21.78 


$83  23 

$83,23 
$83.23 
$83.23 
$8323 
$83.23 
$83.23 
$83.23 
$83.23 
$4245 
$4245 
$42,45 
$42.45 
$42.45 


$40  52 


$42  45 
$4245 
$4245 


$47.46 
$47.46 
$14,97 
$14,97 
$14.97 


514,97 
$18,72 
$18.72 


Minimum 
unadjusted 
copaymenf 


$16.22 
$16-22 
$16,22 
$12,28 
$20  39 
$58  69 


$20.39 

$13.97 
$13.52 


$65.12 


$65.12 


$38  75 

$38  75 
$38  75 
$38  75 
$38  75 
$38  75 
$38  75 
$38  75 
$38  75 
$1889 
$18.89 
$18.89 
$1889 
$1889 
$130  00 
$27  00 


$18.89 
$1889 
$18  89 

$10,71 
$1641 
$10  12 
$16  41 


$24  34 

$24,34 

$831 

$8,31 

$831 


$8.31 
$10,47 
$1047 


0230 

07619 

$41.57 

$14.97 

$831 

0698 

09599 

$52.37 

$1d,72 

$10,47 

0230 

0  7619 

$41.57 

$14,97 

$831 

0230 

0.7619 

$41.57 

$14,97 

$8,31 

0698 

0  9599 

$52,37 

$18  72 

$10  47 

c:;^.^;rnrr,:;;::r;^Ttr::re.^"'"'  *^^'"°"-  ^"  "^^'^  "^-^  ^^^^^^  ^^^^-^^rs  app,. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


Descnption 


92225 
92226 
92230 
92235 
92240 
92250 
92260 
92265 
92270 
92275 
92283 
92284 
92285 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 
92316 
92317 
92325 
92326 
92330 
92335 
92340 
9234-! 
92342 
92352 
92353 
92354 
92355 
92358 
92370 
92371 
92390 
92391 
92392 
92393 
92395 
92396 
92499 
92502 
92504 
92506 
92507 
92508 
92510 
92511 
92512 
92516 
92520 
92526 
92531 
92532 
92533 
92534 
92541 
92542 
92543 
92544 
92545 
92546 
92547 
92548 
92551 
92552 
92553 
92555 
92556 
92557 
92559 
92560 


S  

S  

T  

T  

S  

S  

S  

S  

S  

S 

S  

S  

s 

s 

s 

E  

X  

X  

X  

E  

X  

X  

X  

X  

X  1. 

s 

N  

E  

E  

E  

X  

X  

X  

X  

X  

E  

X  

E  

E  

E  

E  

E  

E  

S  

T  

N  

A  

A  

A  

A  

T  

X  

X  

X  

A 

N  

N  

N  

N  

X  

X  

X  

X  

X  

X  

X  

X  

E  

X  

X  

X  

X  

X  

E  

E  


Special  eye  exam.  Initial  

Special  eye  exam,  subsequent 

Eye  exam  wrth  photos 

Eye  exam  witfi  photos 

leg  angiography 

Eye  exam  with  photos 

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation 

Electro-oculography   

Electroretinography  

Color  vision  examination  

Dark  adaptation  eye  exam 

Eye  photography     

Internal  eye  photography  

Internal  eye  photography  

Contact  lens  fitting  

Contact  lens  fitting  

!  Contact  lens  fitting  

'  Contact  lens  fitting  

j  Prescnption  of  contact  lens 

I  Prescription  of  contact  lens 

i  Prescnption  of  contact  lens 

Prescnption  of  contact  lens 

Modification  of  contact  lens  

'.  Replacement  of  contact  lens  ... 

Fitting  of  artificial  eye  

'  Fitting  of  artificial  eye  

1  Fitfing  of  spectacles  

Fitfing  o<  spectacles  

■  Fitfing  of  spectacles  

Special  spectacles  fitting 

Special  spectacles  fitting 

Special  spectacles  fitting  

Special  spectacles  fitting  

Eye  prosthesis  sei^'ice  

Repar  &  abjust  spectacles  

Repair  &  aciust  spectacles  

Supply  of  spectacles  

Supply  of  contact  lenses  

Supply  of  low  vision  aids  

Supply  of  artificial  eye 

Supply  of  spectacles 

:  Supply  of  contact  lenses  

Eye  service  or  procedure  

'  Ear  and  throat  examination 

Ear  microscopy  examination  .... 

'  Speech/heanng  evaluation 

i  Speech/hearing  therapy  

[  Speech/heanng  therapy  

I  Rehab  for  ear  implant  

I  Nasopharynooscopy  

i  Nasal  function  studies 

'  Facial  nerve  functron  test 

Laryngeal  function  studies  

O'al  function  therapy  

Spontaneous  nystagmus  study 

Positional  nystagmus  test  

Calonc  vestibular  test 

Optokinetic  r-vstagmus  test  

SpontaneoLS  'Nystagmus  test  ... 

Positional  nystagmus  test  ,. 

Calonc  vestiDula'  test 

Optokinetic  "ystagmus  test 

Oscillatir^g  facKing  test    

Sinijsoiaa'  rotational  test  

Supplemental  electncal  test  

Posturograpny         

Pure  tone  heanng  test,  air  

Pure  tone  audiometry,  air  , 

Audiometry,  air  &  bone   , 

Speecn  t^'esholo  audiometry  .. 

Speecn  audiometPv   complete  . 

Comprehensrve  'leanng  test  .... 

Group  auoiometnc  testing  

Bekesy  audiometry,  screen 


APC 


0698 
0698 
0699 
0699 
0231 
0230 
0230 
0231 
0698 
0231 
0230 
0698 
0230 
0698 
0231 


0362  I 

0362 

0362 

0362  I 

0362 

0362 

0362 

0362 

0230  i 


0382  I 
0362  i 
0362 
0362 
0362  ! 


0362 


0230 
0251 


0071 
0363 
0660 
0660 


0363 
0363 

0363 
0363 
0363 
0660 
0363 
0660 


0364 

0365 
0364 
0364 
0365 


Relative 
weight 


0.9599 
0.959? 

2.2303 
2  2303 
21883 
07619 
07619 
2  1883 
0  9599 
2,1883 
07619 
09599 
07619 
0.9599 
2.1883 

2  6984 
2.6984 
2.6984 

2.6984 
2  6984 

2,6984 
2  6984 
2  69&4 
0,7619 


2  6964 
2  6964 
2  6984 
2.6984 
2.6984 


2.6984 


0.7619 
1.7880 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$52.37 

$52.37 

$121  69 

$121  69 

$119,40 

$41,57 

$41,57 

$119,40 

$5237 

$11940 

$41,57 

$52  37 

$41  57 

$52  37 

$11940 

$147.23 
$147.23 

S147  23 

$147.23 
$147.23 

$147  23 

$147.23 

5147,23 

$41.57 


Si 47  23 
Si  47.23 
SI  47.23 
$147.23 
$147.23 

$147.23 


$41.57 
$97.56 


0  8799 

$48.01 

0  8641 

$47.15 

1.7353 

$94  68 

1.7353 

$94  68 

0.8641 

$47.15 

0.8641 

$47.t5 

0.864- 

$47.15 

0.864- 

$47,15 

0.864- 

$47,15 

1.7353 

$94.68 

08641 

$47.15 

1.73.53 

$94.68 

0.4459 

$24.33 

1,2132 

$66.19 

04459 

$24.33 

04459 

$24.33 

1.2132 

$66.19 

$18.72 

$18.72 
$47.46 
$47.46 
$50.94 
$14.97 
$14.97 
$50  94 
$18.72 
$50  94 
$14.97 
$18,72 
$14,97 
$18,72 
$50  94 


$14.97 


$14.97 


S-2  89 

S3-C  6t 
S3C  66 


$17.44 

$1744 
$•  "  44 
S-744 
$1744 
$30  66 
$1744 
S30  66 

S9  0€ 

$  •  8  95 

S9  0e 

S9oe 

$18.95 


$10  47 
$10.47 
$24.34 
$24.34 
$23.88 

$8.31 

$8.31 
$23.88 
$10.47 
$23.88 

$8.31 
$1047 

$8.31 
$1047 
$23.88 


$29.45 
$29  45 
$29  45 


$29.45 
$29.45 
$29.45 
$29  45 
$29  45 
$8.31 


$29  45 
$29  45 
$29  45 
$29.45 
$29  45 


$29.45 


$8.31 
$19.51 


$9  60 

$9  43 

S1I8.94 

$18.94 


$9  43 

$943 
$9  45 

$9  43 
S9  43 

$1694 
$943 

$18.94 


$4  87 

$■:-  i4 

S4  S' 
$13.24 


CPT  codes  and  descnptions  only  are  copyngm  Amencan  Mea«:ai  Association  All  Rights  Reserved  App(k:a51e  FARS/DFARS  Apply, 
Copynght  Amencan  Dental  Association  All  nghts  resen/ed 
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ADDENDUM  B,— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Conaition 


DeacnptKJn 


APC 


92561 

92562 

92563 

92564 

92565 

92567 

92568 

92569 

92571 

92572 

92573 

92575 

92576 

92577  , 

92579 

92582 

92583 

92584 

92585 

92586 

92587 


92589 

92590 

92591 

92592 

92593 

92594 

92595 

92595 

92597 

92601 

92602 

92603 

92604 

92605 

92606 

92607 

92608 

92609 

92610  . 

92611 

92612 

92613 

92614 

92615 

92616 

92617 


92700  X 


92950 

92953 

92960 

92961 

92970 

92971 

92973 

92974 

92975 

92977 

92978 

92979 

92980 

92981 

92982 

92984 

92986 

92987 

92990  . 

92992 

92993 

92995 

92996 

92997 

92998  . 

93000  . 


92588  X 


Bekesy  audiometry,  diagnosis 

Loudness  baiance  test  

Tone  decay  heanng  test  

Sisi  hearing  test 

Stenger  test,  pure  t©ne  

Tympanometry   „ 

Acoustic  reflex  testing  

Acoustic  reflex  decay  test  

Filtered  speech  hearing  lest  ... 
Staggered  spondaic  word  test 

Lombard  test  

Sensonneural  acuity  test , 

Synttietic  sentence  test 

Stenger  test  speech  , 

j  Visual  audiometry  (vra)  

Conditioning  play  audiometry  ... 

Select  picture  audiometry  

Electrocochleography  

Auditor  evoke  potent,  compre  .. 

Auditor  evoke  potent,  limit  

Evoked  auditorv  test  

Evoked  auditory  test  „.. 

Auditory  function  test(s)  

Heanng  aid  exam,  cxie  ear  

Heanng  aid  exam  ootti  ears  ... 

Heanng  aid  cneck,  one  ear 

Heanng  aid  ctneck.  Ijoth  ears  ... 

Electro  heamg  aid  "est.  one 

Electro  hea'-ng  aid  tst,  bott\ 

Ea.  protector  evaluation  

Voice  Prosthetic  Evaluation  

Cochlea'  impl;  f  up  exam  <  7  ... 
Reprogram  cochlear  ;mptt  <  7  . 
Cochlear  implt  f  up  exam  7  >  ... 
Reprogram  cochlear  impit  7  >  . 
Eval  for  nonspeech  oevice  rx  .. 

Non-speech  device  service  

Ex  for  speech  oevice  rx,  Ihr  .,.. 
Ex  for  speech  device  rx  addl  ... 
Use  of  speech  device  service  .. 
Evaluate  swallowing  function  ... 

Motion  fluoroscopy  swallow  

Endoscopy  sv.aliow  tst  (fees)  .. 
Endoscopy  swallow  tst  (fees)  .. 

Laryngoscopic  sensory  test  

Eva;  laryngoscopy  sense  tst  .... 
Fees  w'laryngeal  sense  test  ..... 

Interprt  fees.1ar/ngeal  test  , 

Ent  procedure. se-vice  , 

Heart/lung  resuscitation  cpr  , 

Temporary  external  pacing  

Cardioversion  electric,  ext 

Cardioversion,  electric,  int 

Cardioassist,  internal 

CardioassiSt.  external  „ 

Percut  coronary  throntiectomy  , 

Cath  place  cardio  brachytx  

Dissolve  clot,  heart  /essel  

Dissolve  clot,  heat  vessel  

Intravasc  us   heart  aod-on  

Intravasc  us.  heart  add-on  

Insert  intracoronary  stent  

Insert  intracoronany  stent  

Coronary  artery  dilation 

Coronary  artery  dilation 

Revision  of  aortic  vaK/e 

Revision,  of  mitra!  vaN>e  

Revision  of  pulmonary  valve  

Revision  of  heart  chamber  

Revision  o'  heart  chamtier 

Coronary  atherectomy  

Coronary  atherectomy  add-on  .. 
Pu!  art  balloon  .-epr   percu' 
Pul  art  balloon  rep'.  percut 
Electrocardiogram  complete  .... 


Relative 
weight 


0365 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0365 
0364 
0365 
0365 
0365 
0364 
0660 
0216 
0218 
0363 
0363 
0364 


0365 


0365 

0365 
0365 
0365 


0364 

0094 
0094 
0679 
0679 


1541 
1559 


0676 

0670 
0670 
0104 
0104 
0083 
0083 
0083 
0083 
0083 


0082 

0082 
0081 
0081 


Payment 

rate 


National 
unadjusted 
copayment 


Minirrium 
unadjusted 
copayment 


1.2132 
0  4459 
0.4459 
0.4459 
04459 
0  4459 
04459 
0.4459 
0  4459 

0  4459 
04459 
1.2132 
0.4459 

1  2132 
1.2132 
1.2132 
0.4459 

1  7353 

2  8535 
1  1 404 
0  8641 
0.8641 
0  4459 


1.2132 


1.2132 
1.2132 
1.2132 
1.2132 


0.4459 

2  6345 
2-6345 
54887 
5.4887 


r!J  ^-°^Y"°  aescnotions  on^  are  copyright  Arr^encan  Medical  AssociatKjn.  All  Rights  Reserved.  ApplcatHe  FARSrtJFARS  Aortv 
CopyngW  Amencan  Dental  Association  All  nghts  resen/ed  r«no«ur«no  «pW. 


$66.19 
$24.33 
$24.33 
$24.33 
$24.33 
$24  33 
$24.33 
$24.33 
$24.33 
$24.33 
$24  33 
$66.19 
$24  33 
$66. 1 9 
$66,19 
$66  19 
$2433 
$94  68 
$155.69 
$62.22 
$47.15 
$47.15 
$24.33 


$66.19 

$66.19 
$66  19 
$66.19 
$66.19 


$24.33 
$143.74 
$143.74 
$299.47 
$299.47 


$250.00 
$2.250  00 


2.7315 

$149,03 

27  4483 

$1,497,61 

27.4483 

$1,497.61 

82.6713 

$4,510.63 

82.6713 

$4,510.63 

59  2047 

$3,230.27 

59.2047 

$3,230.27 

59.2047 

$3,230.27 

59.2047 

$3,230.27 

59.2047 

$3,230.27 

110.2196 

$6,013.69 

110.2196 

$6,013.69 

35.0285 

$1,911.19 

35.0285 

$1,911.19 

$1895 

$9,06 

$9  06 

$9  06 

$9  06 

$9.06 

$9  06 

$9  06 

S9.06 

$906 

$9.06 

$18  95 

$9  06 

$18.95 

$18.95 

$18.95 

$9-06 

$30.66 

$67.98 


$17.44 

$17.44 

$9.06 


$18.95 

$18.95 
$18.95 
$18.95 
$18.95 


$9  06 
$48-58 
$48  58 
$95.30 
$95.30 


$40.30 

$542.37 
$542.37 


$1,293.59 
$1,293  59 


$13.24 

$4.87 

$4.87 

$4.87 

$4.87 

$4.87 

$4.87 

$4.87 

$4.87 

$4.87 

$4-87 

$13.24 

$4.87 

$13.24 

$13.24 

$13.24 

$4,87 

$18-94 

$31-14 

$1244 

$9  43 

$9.43 

$4.87 


$13.24 


$13.24 
$13.24 
$13.24 
$13.24 


$4  87 

$28-75 
$2875 
$59  89 
$59.89 


$50.00 
$450.00 


$29.81 
$299-52 
$299,52 
$902-13 
$902-13 
$646-05 
$646.05 
$646-05 
$646  05 
$646  05 


$1,202.74 

$1,202-74 

$382  24 

$38224 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 

CPT/HCPCS 

Status  indi-          /-«»^. 

cator          :     Condrtwn 

1 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

93005      

S  

A  

N  

B  

B   

B  

X  

B  

X  

X  

B  

S  

B  

B  

X  

X  

B  

B  

X  

X  

B  

B  

X  

B  

B  

X  

X  

B  

S  

S  

S  

S  

s 

s 

s 

N  

S  

S  

N 

S  

S  

S  

S  

S  

T  

T  

T  

T  

T  

T  

T  

T  

1 

Electroca'diogram,  facing  

Electrocardpog'am  ^epor! 

Transmission  o*  eco  

0099 

0.3703 

$20.20 

UO^ 

93010     

93012 

93014 

Recxil  on  transmitted  eca  



93015 

Cardiovascular  stress  test 

93016 

Caraiovascuiar  stress  'est 

Cardiovascular  st'^ess  test 

93017  

; 

0100 

1.5862 

$86.54 

$41.44 

$17.31 

93018  

Caroiovascular  stress  test 

Cardiac  d'-ug  stress  test  

Microvolt  !-v.ave  assess  

Rhvthm  EGG  with  -epor    

93024      

0100 

0100 

.1.5862 
1.5862 

$86.54 
$86.54 

$41  44 

$41.44 

$17.31 
$17.31 

93025     

93040    

93041     



Rhvthrr  ECG   facing           

0099 

0.3703 

$20.20 

$4  04 

93042    

Rhythm  EGG    report   

93224  

ECG  monito-  repori.  24  hrs  

93225  

EGG  monitorrecord   24  hrs  

0097 
0097 

i.oais 

1.0635 

$58  03 

$58  03 

'izi'Jso 

$23.80 

$11  61 

$11.61 

93226  

ECG  monitor 'report   24  hr» 

93227  

ECG  monitor  review   24  hrs  

9e230  

ECG  monitor  report    24  hrs  

Ecg  monitor  record,  24  hrs  

FCG  monitor'repor!    24  hrs 

93231  

93232  



0097 

0097 

1,0635 

1  0635 

$58.03 

$58  03 

$23  80 

$23  80 

$11.61 
$11.61 

93233    

ECG  monitor  review,  24  hrs 

93235  

ECG  monitorTepon   24  hrs 

93236  

ECG  monitor  repo-l  24  hrs 

0097 

1.0635 

$58.03 

$23.80 

$11761 

93237  

ECG  monitor  review,  24  hrs 

93268  

ECG  record  review  

93270  

ECG  recording  

Ecgmonitonng  and  analysis  

Ecg  review    rterpret  only  

ECG  signal-averaged  

6697 
0097 

i.ofias 

1.0635 

S58.03 
$58.03 

$23.80 
$23.80 

$11.61 
$11.61 

93271  

93272  



93278  

0099 
0269 
0697 

0269 
0697 
0270 
0270 

03703 
32309 

1  4415 
3.2309 
1  4415 
5  8546 
5.8546 

$20.26 

$176  28 
$78.66 

S1 76.28 
$78.65 

$319.43 

$319.43 

$4  04 
$35  26 
$15  73 
$35.26 
$15  73 
$63  89 
$63  89 

93303  

Echc  transthoracic    

$87.24 
$39.32 
$87.24 
$39.32 
$146.79 
$146.79 

93304  

i  Echo  i'anstho^acic      

93307  

Echo  exam  of  heart   ; 

93308  

Echo  exam  of  hear!     : 

93312    

Echo  transesocraaeal 

93313  

Echo  transesopnageal 

93314  

Echc  transesophaoeal  

93315  

Echc  transesophageal  

Echo  ''ansesophaoeal        

0270 
0270 

5.8546 
5.8546 

5  8546 

1  6384 

1,4415 

1.4415 

3.2309 

36.0160 

11.6202 

11.6202 

36.0160 

36.0160 

36.0160 

36.0160 

36.0160 

36.0160 

36.0160 

'     36.0160 

36.0160 

36.0160 

36.0160 

360160 

360^60 

$319.43 
$31943 

$146.79 
$146.79 

S63  89 
$63  89 

93316  

93317  

Echo  transesophageal  

93318  

Echo  transesophaoeal  intraop 

0270 
0671 
0697 
0697 
0269 
0080 
0103 
0103 
0080 
0080 
0080 
OORO 
OORO 
0080 
0080 
0080 
0080 
0060 
0080 
0080 
0060 

$319.43 
$89  39 
$78  65 
$78.65 

$176.28 
$1,965.07 

$63401 

$634  01 
$1 .965  07 
$1 .965.07 
$1.965  07 
$1.965  07 
$1.965  07 
$1  965.07 
$1.965  07 
$1,965,07 
$1 .965.07 
$1.965  07 
$1,965,07 
$1,965,07 
$1,965.07 

$146.79 
$44.69 

$39  32 
$39.32 
$87.24 
$838.92 
$223.63 
$??3.63 
$838.92 
$838.92 
S838  92 
S836  92 
S838  92 
S838  92 
S838  92 
S838  92 
S83S92 
$838  92 
$838  92 
$835  92 
$838.92 

$6389 

$1788 

$15.73 

$15.73 

$35  26 

$393.01 

$126.80 

$126.80 

$393.01 

$393.01 

$39301 

$393  01 

S39301 

$39301 

S393  01 

93320  

Doppler  echc  exam   heart   ....: 

Doppler  echc  exam  heart  

93321  

93325  

93350     

Doppier  color  flow  add-on  

93501    

Right  heart  cathetenzation 

93503  

Insert  place  heart  catheter "    .. 

93505  

BiODSv  of  heart  lininn           ' 

93508  

93510  

Lett  heat  catheterization   , 

93511     

Left  hea*^  cathetenzat'or^ 

93514  

Left  hea't  'Catheienzattor,       

93524  

I  eft  hest  rjithptp'vafinn 

93526  ;. 

T  

Rt  &  Lt  hear;  catheters   

93527  

t 

T  

Rt  &  Lt  hean  catheters .'. 

93528  

Rt  &  Lt  heart  catheters  

S39301 
S393  01 
S393  01 
$393,01 
$393,01 
$393.01 

93529    

T  

T  

T  

T  

T  

Rt  It  heart  cathetenzation    

93530    

Rt  heart  cath   congenital  

93531  

R  &  1  heart  cath.  congenital  

93532  

^ 

R  &  1  heart  cath,  congenrtal  

R  &  1  heart  cath   congenital 

93533  

93539  

N  

N  

N  

N  

N  

Injection,  cardiac  cath  

93540  

Injection,  cardiac  cath  

93541  

Injection  for  lung  angiogram  

93542  

Injection  for  heart  x-rays  „... 

93543  

Injection  for  heart  x-rays  

Injection  for  aortography  

93544  

N  „ 

N  

N  

93545  

Inject  for  coronary  x-rays  

Imaging  cardiac  cath  



93555  

- 

93556  

N  

Imaging   cardiac  cath  

93561  

N  

N  

Cardiac  output  measurement 

93562  

Cardiac  output  measurement 

.- 

93571  

N  

Heart  flow  reserve  rneasure 

93572     

N  

Heart  flow  resen^'e  measure 

93580    

T  

Transcath  closure  of  asd  

1559 
1559 

$2,250.00 
$2.250  00 

$450  00 

93581    

T  

Transcath  closure  of  vsd  

$.:6C0C 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  RigMs  Reserved.  Applicable  FARS/DFARS  Apply. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


Description 


93600 

93602 

93603 

93609 

93610 

93612 

93613 

93615 

93616 

93618 

93619 

93620 

93621 

93622 

93623 

93624 

93631 

93640 

93641 

93642 

93650 

93651 

93652 

93660 

93662 

93668 

93701 

93720  . 

93721 

93722 

93724 

93727  . 

93731  . 

93732  . 

93733  . 
93734 
93735 
93736 
93740 
93741  . 
93742 
93743 
93744  . 
93760 
93762 
93770 
93784 
93786  , 
93788 
93790 
93797 
93798 
93799 
93875 
93880 
93882 
93886 
93388 
93922 
93923 
93924 
93925 
93926 
93930 
93931 
93965 
93970 
93971  ... 
93975  ... 
93976 
93978 
93979 
93980 
93981 
93990 


T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
S 
T 
S 

's 

s 

I  T  • 

T  . 

T  . 

S  . 

S  . 

E  . 

S  . 

B  . 

X  . 

B  . 

S  . 

S  . 

S  . 

S  . 

S  . 

S  . 

s  , 

s  ^ 

X  . 

!  s  '. 

s  . 

s  . 

E  ^ 

E  . 

N  ., 

E  ., 

X  . 

E  . 

B  , 
S    . 

S  ,. 

s  .. 

s  .. 


Bundle  of  His  recotijing  

Intra-atnal  recording  

Right  ventncular  recording  .... 

Map  tactiycardia.  add-on  

Intra-atnal  pacing  

I  Intraventricular  pacing  

Eiectrophys  rnap  3d,  add-on  . 

Esophageal  recordirg  

Esophageal  recording  

,  Heart  r^ythn^  pacing  

Electrophysiology  evaluation  . 

Electrophysiology  evaluation  . 

j  Electrophysiology  evaluation  . 

[  Electrophysiology  evaluation  . 

Stimulation,  pacing  heart  

Electrophysiologic  study „. 

Heart  pacing,  mapping  

Evaluation  heart  device 

Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  ., 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 

Tilt  table  evaluation  

Intracardiac  ecg  (ica)  

Penpheral  vascular  rehab  ...... 

Bwimpedance  thoracic  

Total  body  plethysnxigraphy  .. 

Rethysmography  tracing 

Plethysmography  report  

Analyze  pacemaker  system  ... 

Analyze  lir  system  

Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Telephone  analy,  pacemakeL. 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Telephonic  analy,  pacemaker 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi  .. 
Analyze  ht  pace  device  sngI  ,., 
Analyze  ht  pace  device  dual  .., 
Analyze  ht  pace  device  dual  .., 

Cephalic  thermogram  

Penpheral  thermogram  

Measure  venous  pressure  

Ambulatory  BP  monitonng  

Ambulatory  BP  recording  

Ambulatory  BP  analysis  

Review,  report  BP  recording  .... 

Cardiac  rehab 

Cardiac  rehab/monitor 

Cardiovascular  procedure  

Extracranial  study  ...i 

Extracranial  study  .,., 

Extracranial  study  

Intracranial  study  

Intracranial  study   

Extremity  study , 

Extremity  study j 

Extremity  study .] 

Lower  extremity  stuc^  

Lower  extremity  study  

Upper  extremity  study  

Upper  extremity  studv 
Extremity  study  ... 
Extremity  study  ... 
Extremity  study  ... 
Vascular  study  ,... 
Vascular  study  .... 
Vascular  study  .... 
Vascular  study   ... 
Penile  vascular  study 
Penile  vascular  study 
Doppler  flow  testing  .. 


APC 


0087 
0087 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0085 

0085 

0085 

0085 

0087 

0084 

0087 

0084 

0084 

0084 

0086 

0086 

0086 

0101 

0670 


0099 


0368 


0690 
0690 
0690 
0690 
0690 
0690 
0690 
0690 
0367 
0689 
0689 
0689 
0689 


0097 


0095 

0095 
0096 
0096 
0267 
0267 
0267 
0266 
0096 
0096 
0096 
0267 
0267 
0267 
0266 
0096 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 


Relative 
weight 


39.8161 
39,8161 
39  8161 
39.8161 
39.8161 
398161 
398161 
39.8161 
39.8161 
39.8161 
35.4126 
35.4126 
35.4126 
35.4126 
39.8161 
10.5226 
39.8161 
1 0.5226 
10.5226 
10.5226 
44,9389 
44  9389 
44,9389 
4,4040 
27.4483 

0.3703 

0.9319 


04074 
0.4074 
0.4074 
0.4074 
0.4074 
0.4074 
0.4074 
0.4074 
0  5887 
0-5533 
0  5533 
05533 
0.5533 


1.0635 


0  5994 

0  5994 

1  7176 
1.7176 

2  4586 
2  4586 
2  4586 
1,6117 
1,7176 
1,7176 
1,7176 
2  4586 
2  4586 
2  4586 

■1,6117 

1  7176 

2  4586 
2  4586 
2  4586 
2  4586 
2  4586 
2  4586 
2  4536 
2  4586 
2,4586 


rZ  n°tf^»^"''  aescnptions  only  are  copyright  Amencan  Medial  Association. All  Rights  Resen«d  Applicable  FARSfl3FARS  AddIv 
Copyright  American  Dental  Association  All  rights  reserved.  '  ™  "F^"■^-J^w  rHna/ur«Ma  rtppiy. 


Payment 
rate 


$2,172.41 
$2,172.41 
$2,172.41 
$2,172  41 
$2.17241 
$2,172.41 
$2,172.41 
$2,172.41 
$2,172.41 
$2,172,41 
$1,932.15 
$1,932.15 
$1,932.15 
$1,932.15 
$2,172.41 
$574.12 
$2,172.41 
$574.12 
$574.12 
$574  12 
$2,451.91 
$2,451,91 
$2,451,91 
$240,29 
$1,497.61 


$20.20 


$50.85 


$22  23 
$22.23 
$22.23 
$22.23 
$22,23 
$22,23 
$22,23 
$22  23 
$32,12 
$30  19 
$30,19 
$30,19 
$30.19 


$58.03 


$32,70 

$32,70 

$93,71 

$93,71 

$134  14 

$134,14 

$134,14 

$87.94 

$93.71 

$93.71 

$93.71 

S134.14 

Si  34  14 

$134,14 

$87,94 

$93,71 

$134  14 

$134,14 

$134  14 

$134,14 

$134,14 

$134,14 

$134,14 

$134,14 

$134.14 


National 
unadjusted 
copayment 


$426.25 
$426.25 
$42625 
$426.25 


$833-33 
$833,33 
$833  33 
$105.27 
$542.37 


$25.42 


$10  63 
$10  63 
SI  0  63 
S1063 
$10  63 
$1063 
$10  63 
$10-63 
$15.16 


$23.80 


$16.35 
$16.35 

$46.85 
$46  85 
$65-52 
$65.52 
$65-52 
$43-97 
$46  85 
$46  85 
$46  85 
S65  52 
$65  52 
$65-52 
S43-97 
$46  85 
S65-52 
$65  52 
$65-52 
S65-52 
$65-52 
$65-52 
$65-52 
$65  52 
$65-52 


Minimum 
unadjusted 
copayment 


$434-48 

$434  48 
$434  48 
$434  48 
$434  48 
$434  48 
$434  48 
$434  48 
$434  48 
$434-48 
$386  43 
$386.43 
$386.43 
$386-43 
$434-48 
$114-82 
$434  48 
$114-82 
$114.82 
$114.82 
$490.38 
$490.38 
S4  90.38 
S48  06 
S299  52 


$4.04 


$10.17 


$4.45 
$4.45 
$4.45 
$4-45 
$4.45 
$4.45 
S4.45 
$4.45 
$6.42 
$6.04 
$6.04 
$6.04 
$6-04 


$11.61 


$6.54 

$6.54 
$18  74 
S1874 
$26.83 
S26.83 
$26.83 
$17.59 
$18-74 
$18  74 
$1874 
$26  83 
S2683 
$26  83 
$17  59 
S18-74 
S26  83 
$26  83 
$26  83 
$26-83 
$26-83 
$26  83 
$26-83 
$2683 
$2683 
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CPT/HCPCS 

Status  indi- 
cator 

Condition 

94010  

X  

X  

X  

A  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

s 

s 

s 

s 

s 

s 

s 

s 

s 

X  

X  

X  

X 

X  

X  

N  

N  

N  

X  

X  

X  

X  

X  

X  

X  

X  

X  

x 

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

B  

B  

B  

B  

B  

8  

B  

X  

X  

X  

X  

X  

X  

X  

X  

X  

X  

T  

94014   

94015  

94016  

94060  

94070  

94150  

94200  

94240  

94250  

94260  

94350  

94360  

94370  

94375  

94400  

94450  

94620  

94621  

94640  

94642  

94656  

94657  

94660  

94662  

94664  

94667  

94668  

94680  

94681  

94690  

94720  

94725  

94750  

94760  

94761  

94762  

94770  

94772  

^ 

94799  

95004  

95010  

95015  

95024  

95027  

95028  

95044  

95052  

95056  

95060  

95065  

95070  

95071  

95075  ...:: 

95078  

95115  

95117  

95120  

95125  

95130 



95131  

95132  

95133  



95134  

95144  



95145  

95146  

95147  

95148  

95149  

95165  

95170  

95180  

95199  

95250  

Description 


Breathing  capacity  test 

Patient  reconjed  spirometry  

Patient  'ecorded  spirometry 

Review  patien!  spirometry 

Evaluation  of  wheezing  

Evaluation  o)  wheezing  

Vital  capacity  test       

Lung  function  test  (MBC/MW) 

ResiQua!  lung  capacity  

Expired  gas  collection  

Thoracic  gas  voljrne  

Lung  nifogen  washout  curve  ... 

Measure  air'iow  -esistance  

Breath  airwav  ciosmc  /oiume  .. 
Respiratory  'low  volume  loop  ... 
C02  b'eathing  'espor^se  curve 

Hypoxia  response  curve   

Pulmonary  stress  teslsimple  ... 

Pulm  stress  teslcomplex  

Airway  inhaiatw  treatment 

Aerosol  inhalation  featment  .... 

Initial  ventilator  mgm;        

Continued  ventilate  mgmt  

Pos  airway  pressure  CPAP  .... 

Neg  press  ventilation,  cnp  

Aerosol  or  vapor  Inhalations  .... 

Chest  wall  manipulation 

Chest  wall  manipulation  

Exhaled  air  analysis.  o2  

Exhaled  air  analysis,  o2/co2  .... 

Exhaled  air  analysis  '. 

Monoxiae  diffusing  capacity  

Membrane  diffusion  capacity  ... 
Pulmonary  compliance  study  ... 
Measure  blood  oxygen  level  .... 
Measure  blood  oxygen  level  .... 
Measure  blood  oxygen  level  .... 
Exhaieo  cartoon  dioxide  test .":... 

Breath  recording,  infant 

Pulmonary  service/procedure  .. 

Percut  allergy  skin  tests  

Percut  allergy  titrate  test  

Id  allergy  titrate-dnjg/bug  

Id  allergy  test,  drug/bug  

Skin  end  point  titration  

Id  allergy  test-delayed  type  

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests 

Eye  allergy  tests 

Nose  allergy  test  

Bronchial  allergy  tests  

Bronchial  allergy  tests  

Ingestion  challenge  test  

Provocative  testing _... 

Immunotherapy,  one  injection  .. 

Immunotherapy  injections  

Immunotherapy,  one  injection  .. 
Immunotherapy,  many  antigens 
Immunotherapy,  insect  venom  . 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 

Antigen  therapy  services 

Antigen  therapy  services  

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  the'apv  sefvices 

Antigen  thcapy  se^/ices 

Antigen  therapy  se-vices  

Antigen  therapy  services 

Rapid  desensitization  

Allergy  immunology  services  ,.. 
Glucose  monitonng,  com  


ED  Information  Calender  Year  2004— Continued 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

0368 

0,9319 

$50  85 

$2542 

S1017 

0367 

0.5887 

$32.12 

$15-16 

$6.42 

(Kifm 

2,4984 

$136.32 

$44,18 
$25.42 

$27.26 

C368 

0.9319 

$50  85 

$10.17 

0369 

2.4984 

5136  32 

$44.18 

$27.26 

0367 

0.5887 

$32  12 

$15,16 

$6.42 

0367 

0.5887 

$32  12 

$15,16 

$6.42 

0368 

0,9319 

$50  85 

$25,42 

$10.17 

0367 

0.5887 

$32  12 

$15,16 

$6.42 

0368 

.  0.9319 

$50  85 

$25  42 

$1017 

0368 

0.9319 

$50  85 

$25,42 

$10.17 

0367 

0,5887 

$32.12 

$15,16 

$6  42 

0367 

0,5887 

$32  12 

$15,16 

$6  42 

0367 

0,5887 

$32  12 

$15,16 

$6.42 

0367 

0  5887 

$32  12 

$15,16 

$6.42 

0367 

0.5887 

$32  12 

$1516 

$6.42 

0368 

0,9319 

$50-85 

$25,42 

$1017 

0369 

2,4984 

$136  32 

$44,18 

$27.26 

0077 

0.2837 

$1548 

$7,74 

$3.10 

. 

0078 

0.7917 

$43.20 

$14.55 

$8  64 

0079 
0079 
0068 

21494 
2.1494 
1  0807 

$117.27 

$117.27 

$58.96 

$23  45 

$23  45 

$29.48 

$11  79 

0079 
0077 

2.1494 
0.2837 

$117.27 
$15.48 

$23  45 

$7.74 

$310 

0077 

0.2837 

$15.48 

$7.74 

$3  10 

0077 

0.2837 

$15.48 

$7.74 

$310 

0367 

0.5887 

$32.12 

$15.16 

$6.42 

0368 

0.9319 

$50.85 

$25.42 

$10.17 

0367 

0.5887 

$32  12 

$1516 

$6.42 

0368 

0.9319 

$50  85 

$25  42 

$10.17 

0368 

0.9319 

$50  85 

$25  42 

$10.17 

0367 

0.5887 

$32  12 

$15.16 

$6  42 

0367 

a5887 

$32.12 

$15.16 

$642 

0369 

24984 

$136.32 

$44.18 

$27.26 

0367 

05887 

$32.12 

$15,16 

$6  42 

0370 

0.9185 

$50,11 

$11.58 

$10.02 

0370 

09185 

$50  11 

$11.58 

$10.02 

0370 

0.9185 

$50  11 

$11.58 

$10.02 

0370 

09185 

$50  11 

$11.58 

$10.02 

0370 

0.9185 

$50.11 

$11.58 

$10.02 

0370 

09185 

$50,11 

$11.58 

S1002 

0370 

0.9185 

$50  11 

$11.58 

S10.02 

0370 

0.9185 

$50,11 

$11.58 

$10.02 

0370 

0.9185 

$50  11 

$11.58 

$10.02 

0370 

0.9185 

$50  11 

$11.58 

$10.02 

0370 

09185 

$50,11 

$11.58 

$10.02 

0369 

2.4984 

$136,32 

$4418 

$27.26 

0369 

2  4984 

$136,32 

$44.18 

$27.26 

0361 

•  3.5510 

$193,75 

$83.23 

$38  75 

0370 

09185 

$50,11 

$11.58 

$10.02 

0352 
0353 

0.1230 
0.3982 

$6,71 
$21,73 



$1  34 



$4  35 

0371 

0371 

0.4105 

0.4105 

$22'40 
$22  40 



5-4  48 

$4  48 

0371 
0371 
0371 
0371 
0371 
0371 
0370 

0.4105 
0  4105 
0.4105 
0.4105 
0.4105 
0.4105 
0  9185 

$22  40 
$22  40 
$22  40 
$22,40 
$22  40 
$22  40 
$50  11 

$4  48 

$4  48 

$4  48 

$4  48 

S4  48 

$4.48 

$11.58 

$10.02 

0370 

0.9185 

$50  11 

$11.58 

$1002 

1540 

$150,00 

$30.00 

CPT  cxxtes  and  descnptions  only  are  copyright  Amen(^n  Medical  Associatk>n.  Ail  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


95805  

Is 

95806 

'  S 

95807 

s 

95808  

s 

95810  

s 

95811  

s 

95812  

s 

95813  

s 

95816  

s 

95819   . 

s 

95822 

s 

95824 

s 

95827 

s 

9582S 

s 

95830 

B 

95831  .   , 

A 

95832  

a 

95833  

A 

95834  

A 

95851  

A 

95852  

A 

95857  

is 

95858 

s 

95860 

s 

95861 

s 

95863   

s 

95864  

s 

95867   

s 

95868 

s 

95869 

s 

95870 

s 

95872 

s 

95875  . 

s 

95900   , 

s 

95903 

s 

95904 

s 

95920 

s 

95921 

s 

95922   . 

s 

95923  

s 

95925  

s 

95926  . 

s 

95927 

s 

95930 

s 

95933 

s 

95934  

s 

95936 

s 

9593- 

s 

95950 

s 

95951 

s 

95953 

s 

95954 

s 

95955 

s 

95956 

s 

95957 

s 

95958 

s 

95961 

s 

95962  

s 

95965  

s 

95966  

s 

95967  

s 

95970  

s 

95971   

s 

95972  

s 

95973  

s 

95974  

s 

95975  

s 

95990   

T 

95991  

T 

95999  

s 

96000  

s 

96001  

s 

96002   

s 

96003 

s 

96004 

E 

Description 


Nl 


Multiple  sleep  latency  test 

•  Sleep  study,  unattended 

Sleep  study,  attended     

Polysom^ogr^p^:y    1-3  

Polysomnography  4  or  more 

Polysomnograpny  *cpap  

Eiectroencephaiogram  (EEG)  

Eeg.  over  1  hour     

Electroencephalogram  (EEG)  

Electroencephalogram  (EEG)  

]  Sleep  electroencephalogram  , 

Eeg   cerebral  death  only  , 

night  electroencephalogram  

Surgery  electrocoriicogram  

Insert  electrodes  for  EEG   

Limb  muscle  testing,  manual  

Hand  muscle  testing  manual  

Body  muscle  testing,  manual    

Body  muscle  testing,  manual    

Range  of  motion  measurements  ........ 

Range  of  nrotion  measurements 

Tensilon  test 

Tensilon  test  &  myogram  

Muscle  test,  one  limb  

Muscle  test.  2  limbs  

Muscle  test,  3  limbs  

Muscle  test.  4  limbs  

Muscle  test,  head  or  neck : 

Muscle  'est  cran  nerve  bilat_. 

Muscle  test,  thor  paraspinal 

Muscle  test,  nonparaspinal  

Muscle  test,  one  fiber 

Limb  exercise  test 

Motor  nerve  condudon  test  

Motor  nerve  corxkiclon  test  

Sense  nerve  condu9lon  test  

Intraop  nerve  test  add-on 

Autonomic  nerv  fundion  test 

Autonomic  nerv  function  test  

Autonomic  nerv  function  test   

Somatosensory  testing .- 

Somatosensory  testing 

Somatosensory  testing 

Visual  evoked  potential  test  , 

Blink  reflex  test 1 

H-refiex  test   | 

H-reflex  test  

Neuromuscular  junction  test  

Ambulatory  eeg  monitonng  

EEG  monitonng/'videorecord  

EEG  monitonng/computer  

EEG  monitonng/givmg  drugs  

EEG  dunng  surgery   

Ee^ monitonng,  cable'radio  

EEG  digital  analysis    

EEG  monitonng,'function  test  

Electrode  stimulation,  brain  .....T 

Electrode  stim,  brain  add-on  

Meg  spontaneous   

Meg,  evoked,  single  

Meg,  evoked,  each  add'!  

Analyze  neurostim,  rio  prog  

Analyze  neurostim   simple  

Analyze  neurostim,  complex  

Analyze  neurostim,  complex  

Cranial  neurostim,  complex   

Cranial  neurostim.  complex   

Spin/brain  pump  refll  &  main  

Spiatram  pump  retil  &  main  

Neurological  p'oceoure  

Motion  analysis,  viaeo/3d 

Motion  test  w,'ft  press  meas 

Dynamic  surface  emg  

Dynamic  fine  wire  emg  

Phys  review  of  motion  tests  


0209 

0213 
0209 
0209 
0209 

0209 
0213 
0213 
0214 
0214 
0214 
0214 
0209 
02t4 


0218 

0215 

0218 

0218 

0218 

0218 

0218 

0218 

0215 

0215 

0218 

0215 

0215 

0215 

0215 

0216 

0218 

0218 

0215 

0216 

0216 

0216 

0218 

0215 

0215 

0215 

0218 

0213 

0209 

0209 

0214 

0213 

0214 

0214 

0213 

0216 

0216 

1528 

1516 

1511 

0692 

0692 

0692 

0692 

0692 

0692 

0125 

0125 

0215 

1503 

1503 

1503 

1503 


Relative 
weight 


11.5435 

2  9055 

11  5435 

1 1 ,5435 

11  5435 

11,5435 

2  9055 

2  9055 

2  2176 

2  2176 

22176 

2  2176 

11  5435 

2.2176 


1.1404 
0.6457 
1  1404 
1  1404 
1  1404 
1  1404 
1,1404 
1  1404 
0.6457 
0,6457 

1  1404 
06457 
0.6457 
0.6457 

0  6457 

2  8535 

1  1404 

1  1404 

0  6457 

2  3535 
2  8535 
28535 

1  1404 
06457 
06457 

0  6457 

1  1404 

2  9055 
11  5435 
11  5435 

2.2176 
2.9055 
22176 
22176 
2,9055 
2  8535 
2-8535 


1.1057 

1  1057 
1  1057 
1  1057 
1  1057 

1  1057 

2  1606 
2.1606 
0.6457 


Payment 
rate 


National 
unadjusted 
copayment 


$629.82 
$158.53 
$629.82 
$629.82 
$629,82 
$629  82 
$158.53 
$158.53 
$120.99 
$120,99 
$120  99 
$120.99 
$629  82 
$120.99 


S62.22 

$35,23 

$62  22 

$62,22 

$62,22 

$62,22 

$62.22 

$62,22 

$35.23 

$35.23 

$62,22 

$35.23 

$35.23 

$35  23 

$35,23 

$155.69 

$62.22 

$62,22 

S35,23 

$155,69 

$155,69 

$155.69 

$62.22 

$35.23 

$35.23 

$35  23 

$62,22 

$158.53 

$629.82 

$629.82 

$120,99 

$158.53 

$120.99 

$120.99 

$158.53 

$155.69 

$155-69 

$5,250,00 

$1.450  00 

$950.00 

$60.33 

$60.33 

$60,33 

$60.33 

$60.33 

$60.33 

$117-88 

$117.88 

$35-23 

$150.00 

S150.00 

$150.00 

$150.00 


$280.58 

$65-74 

$280  58 

$280  58 

$280  58 

$280  58 

$65  74 

$65,74 

$68  12 

$58  12 

$58,12 

$58  12 

$280  58 

$58,12 


$15.76 


$15.76 

$15.76 


$1576 
$15  76 
$15,76 
$15,76 
$67,98 


$15,76 

S67  98 
$67,98 
$67.98 

$1576 
$15.76 
$15.76  I 


$65,74 
S280  58 
$280-53 
$58  12 
$65-74 
$58-12 
$58-12 
$65-74 
$67-98 
$67,98 


$30.16 

$30  16 
$30, 1 6 
$30  16 
$30,16 
$30.16 


$15.76 


Minimum 
unadjusted 
copayment 


$125  96 

$31.71 

$125.96 

$12596 

$125  96 

$125.96 

$31  71 

$31.71 

$24,20 

$24,20 

$24,20 

$24,20 

$125,96 

$24.20 


$1244 

$7.05 

$12.44 

$12.44 

$12,44 

$12.44 

$12,44 

$12,44 

$7  05 

$7  05 

$12,44 

$7,05 

$7.05 

$7.05 

$7  05 

$31  14 

$1244 

$12,44 

$7  05 

S31  14 

$31  14 

$31  14 

$12,44 

$7  05 

$7  05 

$7.05 

$12  44 

S31  71 

S125  96 

$125,96 

$24-20 

$31  71 

$24-20 

$24-20 

$31-71 

$31  14 

$31  14 

$1,050  00 

$290  00 

$190  00 

$12,07 

$1207 

$12  07 

$1207 

$12  07 

$1207 

$23  58 

$23  56 

$7  05 

$30  00 

$30  00 

$30  00 

$30  00 
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CPT/HCPCS 

Status  indi-          r-„„w,.,„„ 
cator                Condition 

• 1 , 

Descnption                ^ 

APC 



Relative 
weight 

Payment 
rate 

r— 

National           Minimum 
unadjusted       unadjusted 
copayment       copayment 

96100  

X  

A  

X  

X  

X  

X  

S  

s 

s 

s 

s 

s 

B  

Psychological  testing  

0373 

2,0899 

$114,03 

$2281 

96105     

Assessment  o'  aphasia  



96110     

Deveiopmentai  rest  lim 

0373 

0373 

0373 
0373 
0322 
0322 
0322 
0322 
0322 
03?? 

20899 

2  0895 
2  0899 
2J)699 
1.2802 

1  2802 
-  2&C2 
1  2802 
1  2802 
1.2802 

$114.03 

S1 14.03 

S  114.03 

SM4.03 

$69.85 

$69.85 

$69.85 

$69.85 

$69,85 

$69.85 

$2281 
$22  8' 
$22  at 
$22.81 
$13  97 
$1397 
$13.97 
$13.97 
$13.97 
$13.97 

96111     

Developmentai  'esl  extend  

Neurobehavic  status  exam  

96115  

96117    

1  Neuropsvc!"  lest  battery  

96150      

1  Assess  lt^^'behave  init  

96151     

Assess  hlth/behave  subseq  .-. 

96152     

Inte'vene  hlthbehave  mdiv  .    . 

96153       

Intervene  hlth.befave   q'oud  

96154      

Interv  hithbehav  tan-,  w  pt 

Intea  hith.behav  fam  no  pt  

Chemothe'apv   sc'im  

96155  

96400 

96405 

B  

B  

B  

B  

B  

B   

B    

Infalesionai  chemo  admin  

96406 

1  Infalesional  chemc  admm  

96408  

Chemotherapy   push  technique  

96410  

Chemotherap>  infLiSior  method    

" 

96412  

Chemc,  infuse  method  add-on    

96414 

Chemo,  in'use  method  add-on  

96420 

Chemotherapy,  push  technique  

96422 

B   

Chemotherapy, infusion  method  

96423 

B    

B  

B  

B  

B  

t 

t 

B    

Chemo.  infuse  method  add-on  

96425  

Chemothetcipy. Infusion  method  

-■■" 

96440  

Chemotherapy  intracavitary  

■•■ 

96445  

Chemothe^apv   .nfacavitary  

96450  

Chemotherapy   into  CNS  

96520      

Port  pump  refill  &  main 

0125 
0125 

2.1606 
2.1606 

$117.88 
$117.88 

$23  58 
$23.58 

98530     

Pump  refilling,  maintenance 

J6542 

Chemotherapy  iniection    

96545 

B  

8  

T  .:. 

T  

T  

S  

N  

S  

S  

S  

T  

T  

T  

T  

A  

A  

A  

A  

E  

E  

A  

A  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Provide  chemotherapy  agent  

96549      

Chemotherapy  unspecified 

96567      

Photodvnamic  tx   skin  

1540 

1541 
1541 
0001 

$150.00 
$250.00 
$250.00 

$23.12 

$23.12 
$23  12 
S84.51 
$41.98 
$41.98 
$61.50 
$35.36 

$30.00 
$50.00 

$50  00 

S4  62 

96570      

Photodynamic  'x   30  mm  



96571      

Photodynamic  tx.  addl  15  min  

$7^09 

969U0     

Ultraviolet  light  therapy 

0.4237 

96902     

Tnchogram   

96910      

Photochemothefapy  with  UV-B 

0001 
0001 
0683 
0012 
0012 
0013 
0010 

0,4237 
0,4237 
1.5489 
0.7694 
0,7694 
1.1272 
0.6480 

$7.09 
$7  09 
$30  42 
$11,18 
$11  18 
$14,20 
$10.06 

$4  62 

$4.62 

tWM 

$8.40 

S6  ^: 

$•2  3C' 
$7.07 

96912  

Photochemotherapy  with  UV-A 

96913      

Photochemotherapy,  UV-A  or  B  

Laser  tx,  skir  <  25C  sq  cm  

Laser  tx,  skin  250-500  sq  cm 

96920  

96921  

96922  

Laser  tx,  skin  >  500  sq  cm  

Denmatologica:  p'ocedure  

R  evaluation 

96999     

97001        

97002     

Pt  'e-evaluation  ..„ 

Ot  evaluation  

97003      

97004      

Ot  re-evaiuation 

97005      

Athletic  tram  eval 

97006      

!  Attiietic  fain  reeval   

97010      

Hot  o^-  cold  packs  therapy  „ 

fi^echanical  traction  therapy  

Eiectnc  stimulation  therapy  

97012  

97014  

' 

97016     

Vasopneumatic  device  therzipy  

Parafin  bath  therapy          

97018  

97020      

Microwave  therapy  

Whirlpooi  therapy  

Diathemiy  t-eatment  , 

Infrarec  therapy           

97022      

97024    

97026      

97028     

Ultraviolet  therapy  

97032    

Electnca*  stimulation   



97033     

Electric  cur'ent  therapy  

Contrast  bath  the'apy  

Ultrasound  therapy  

Hydrotherapy    

97034     



97035    

97036  

97039  

Physicai  therapy  treatment  

Therapeutic  exercises  

97110     

97112      

Neuromuscular  'eeducation  ^ 

Aquatic  therapy  exer&ses  

97113     

97116      

Gait  t'aining  therapy  

Massage  tne^apy  

97124      



97139      

Physicai  medicine  procedure  

u 

97140    

Manual  therapy   

97150     

Group  therapeutic  procedures  

97504      

Orthotic  training  , 

Prosthetic  training  

97520  

CPT  codes  and  descnptions  only  are  copynght  Amencan  Medical  Association  All  Rights  Reserved,  Applicable  FARS/DFARS  Apply. 
Copynght  Amencan  Dental  Association  All  nghts  resen/eC 
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97530  

A 

97532  

A 

97533  

A 

97535  

A 

97537   ..  . 

A 

97542  

A 

97545  

A 

97546  

A 

97601  

A 

97602  

N 

97703  

A 

97750  

A 

97755 

A 

97780 

E 

97781  

E 

97799  

A 

97802  

A 

97803  

A 

97804   .. 

A 

98925  

S 

98926  

S 

98927  

s 

98928  

s 

98929  

s 

98940 

s 

98941 

s 

98942 

s 

98943 

E 

99000 

B 

99001 

B 

99002 

E 

99024 

B 

99025 

B 

99026 

E 

99027 

E 

99050 

B 

99052 

B 

99054 

B 

99056 

B 

99058 

3 

99070 

B 

99071 

B 

99075 

E 

99078 

N 

99080 

8 

99082 

B 

99090 

B 

99091 

E 

9910O 

B 

99116 

B 

99135 

B 

99140  ,, 

E 

99141  

N 

99142  

N 

99170 

T 

99172  

E 

99173 

E 

99175   . 

N 

99183   

B 

99185  

N 

99186  

N 

99190 

C 

99191 

C 

99192 

c 

99195 

X 

99199 

B 

99201 

V  . 

99202  

V  . 

99203 

V  . 

99204   

V 

99205   

V 

99211  

V 

99212  

V 

99213  

V 

99214  

V 

Nl 


DG 


.  I  Therapeutic  activities  

Cognitive  skills  development ... 

Sensory  integration   

Self  care  mngment  training  

Community/work  'eintegration 
Wheelchair  mngment  training  , 

Work  hardening     , 

Work  hardening  ackJ-on  

Wound(s)  care,  selective  

Wound(s)  care  norvselective  .. 

■  Prosthetic  checkOLit  

,  Physical  perfcrmarice  test 

I  Assistive  technology  assess  ... 

Acupuncture  w/o  stimul  

Acupuncture  w;stirnul  

Physical  medicine  procedure  .. 

Medical  nutntion,  indiv.  In  

Med  nutntion.  indiv,  subseq  .... 
!  Medical  nutntion,  group 

Osteopathic  manipulation 

Osteopathic  manipulation 

Osteopathic  manipulation 

;  Osteopathic  manipulation 

I  Osteopathic  manipulation 

Chiropractic  manipulation 

Chiropractic  manipulation 

Chiropractic  manipulation 

1  Chiropractic  manipulation  

I  Specimen  handling;...... 

I  Specimen  handling; 

Device  handling  , 

Postop  follow-up  visit  

Initial  surgical  evaluation  

t  In-hospital  on  call  service  

Out-of-hosp  on  call  service  

Medical  services  after  hrs  

Medical  services  at  night  

Medical  serves,  unusual  hrs   ,.., 

Non-offtce  medical  services  

Office  emergency  care  

Special  supplies 

Patient  education  rnaterials 

Medical  testimony  

Group  health  education 

Special  reports  or  forms  

Unusual  physician  travel  

Computer  data  analysis   

Collect/review  data  from  pt  

Special  anesthesia  service  

Anesthesia  with  hypothermia  ... 

Special  anesthesia  procedure  .. 

Emerger^cy  anesthesia   , 

Sedation   iv  im  or  inhalant  

Sedation   oral/'ectal/nasal  

Anogenital  exam  child  

Ocular  function  sceen  

Visual  acuity  screen  

Induction  of  vomiting  

Hyperbanc  oxygen  tfierapy  

Regional  hypothermia    

Total  body  hypothermia  

Special  pump  services  '.. 

Special  pump  sen/ioes  

Special  pump  services  ...r. 

Phlebotomy 

Special  service;proG/repon 

Office/outpatient  visit,  new  

Office, outpatient  visit,  new  

Office/outpatient  visit,  new  , 

Office, outpatient  visit,  new  

Office  outpatient  visit,  new  , 

Office. Outpatient  visit,  est  , 

Office  outpatient  visit,  est  

Office/ outpatient  visit,  est  .7, 

Office  outpatient  visit,  est  


0060 
0060 
0060 
0060 
0060 
0060 
0060 
0060 


0.2788 
0.2788 
0.2788 
0.2788 
0.2788 
02788 
0.2788 
0.2788 


0191 


0372 


0.1853 


0.5607 


Payment 
rate 


$15.21 
$15.21 
$15.21 
$15.21 
$15.21 
$15.21 
$15.21 
$15.21 


National 
unadjusteo 
copayment 


Minimum 
unadjusted 
copayment 


$3.04 
$3  04 
S3  04 
$3.04 
33.04 
$3  04 
$3  04 
$3.04 


$10.11 


$30.59 


0600 

09278 

$50.62 

0600 

0  9278 

$50  62 

0601 

0  9815 

$53  56 

0602 

1  5041 

$82.07 

0602 

1  5041 

$82.07 

0600 

0  9278 

$50  62 

0600 

0  9278 

$50.62 

0601 

09816 

$53.56 

0602 

1  5041 

$82  07 

$2.93 


$2  02 


$1009 


c'2.T,Zt!^^,rTTT'.'"''  "'"  "?"'"  *'^^""'  '^^'""'  *^'>='^"°'^  Ail  Rights  Reserved.  Applicable  FARS/DFARS  Apply 

Looyngrit  American  Dental  Asscxiation   All  ngnts -eserved  -^^vvi- 


$6  12 

$10  12 
$1012 
$10  71 
$1641 
$16  41 
$10  12 
$10  12 
$10.71 
$1641 
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CPT/HCPCS         ^^^^o^'-          Condition                                  Descnption 

•  or-              Relative           Payment     '      Naftonal           Mmimum 
"•^                weiqn-                 -a-e             unadfusted       unadjusted 

■            1    copayment       copayment 

99215  

V 

N  

N  

N  

Office- outpatient  visit,  est 

0602              1  "ifvii               tao  m 

$16.41 

99217  

Observatio 
Observatio 
Observatio 
Observatio 
Initial  hosp 
Initial  hosp 
Initial  hosp 
Subsequer 
Subsequer 
Subsequer 
ObservTio 
Observ/ho 

n  care  discharge  

■ 

99218    

n  care                

99219  

n  care        

99220  

N  

E  

E  

n  care       

99221  

ital  care   

99222  

rtal  care  

99223  

E  

Ital  care  

99231  

E  

E  

E  

N  

N  

N  

E  

E  

V  

V  

V  

V  

V  .._ 

C  

C  

C  

C  

C  

C  !. 

C  

C  

V  

V  

V  

V  

V  

V  

V  

V  

V  

V  ...„ 

B  

It  hospital  care  

99232  

It  hospital  care   

99233  

It  hospital  care  

99234  

sp  same  aate    

99235    

sp  same  date  

99236  

Obsen/'hosp  same  date      '. 

99238  

Hospital  di 
Hospital  di 
Office  con 
Office  con 
Office  con 
Office  con 
Office  con 
Initial  inpat 
Initial  inpat 
Initial  inpat 
Initial  inpat 
Initial  inpat 

scharge  day       

99239  

scharge  day  

$50  62 
$50  62 
$53  56 
$82  07 
$82  07 

99241  

jultation  

0600              1  Q'7B 

$10.12 
$10.12 
$10.71 

$16.41 
$1641 

99242  

>ultation  

0600 
0601 
0602 
0602 

0.9278 
09616 
1  5041 

1  5041 

99243  

sulfation  

" 

99244  

sulfation  

99245  

sulfation  

99251  

jen!  consult 

99252  

jent  consult ;.... 

99253  

lent  consult 

99254  

lent  consult 

99255    

lent  consult  

99261  

Follow-up  inpatient  consult  

99262  

Follow-up 

Follow-up 

Confirmatc 

Contirmatc 

Confirmatc 

Conftnnatc 

Confinmatc 

Emergency 

Emergenci 

Emergenc\ 

Emergens 

Emergenc\ 

Direct  aav< 

F*t  transpo 

Ft  transpo 

Cntical  car 

npatient  consult  

99263  

npatient  consult  

99271  

r\  consultation    

0600 

060C 
0601 
0602 
0602 
0610 
0610 
0611 
0612 
0612 



0.9278 

C  9276 

0  9816 

1  5041 
1  5041 
1,3691 

1  3691 

2  3967 
4,1476 
4.1476 

$50.62 
$50.62 

s.w.se 

$82  07 
$82.07 
$74.70 

$74.70 

$13C" 

^?9P  V] 

$10.12 
$10.12 
$10.71 
$16.41 

$16.41 

S14  54 
S14  94 

S26  15 
$45  26 
$45  26 

99272  

ry  consultation     ..; 

99273     

r\t  consultation    

99274     

ry  consultation    

99275  

ry  consultation   

99281  

/  dept  visit 

$19!57 
$1957 
$36.16 

99282  

,-  dept  visit 

99283    

/  dept  visit 

99284     

/  dept  visit  .. 

99285     

dept  visit 

<L?l>fi  Vl                    t^.^   1  ~ 

99288    

jncea  life  support  

1,  30-74  min  

99289 

N  

99290                  N  

-;.  addi  30  min  

e   first  hour  ,. 

99291  

S  

N 

C  

C  

C 

C  

C  

C  

B  

0620 

B.9992 

$491 .01 

$142.30 

S98  2C 

99292  

Critical  car 
Peo  cntica 
Pea  cntica 
Neonata!  c 
Neonata'  c 
Neonatal  c 
Ic,  Ibw  infa 
Nursing  fa 
Nursing  fa 
Nursing  fa 
Nursing  fa 
Nursing  fa 

e  add  1  30  min  

99293  

care  initial  

99294  

care  subseq  

ntica!  care  

99295  

99296  

nticai  care  

99298    

rrticai  ca'e   

••••*.•.......* 

99299  

nt  1 500-2500  gm  

:iliry  care  

99301  

, 

99302  '•  B  

:ilitv  care  

99303  

B  

B  

B  

B  

B  

:ilit>  ca'e          

99311    

:  care,  subseq  



99312  

:  care  subsea  

99313  

Nurs.ng  fac  care,  subsec  

99315  

Nursing  fa 
Nursing  fa 
Rest  home 
Rest  home 
Rest  home 
Rest  home 
Rest  home 
Rest  home 
home  visit 

:  discharge  aav  

99316  

B  

B  

:  discha'ge  aay  

99321  

visit   new  patient 

visit  new  patient 

******* *" 

99322  B  

99323  B  

visit,  new  patient .-. 

visit  est  pat  

99331  B  

99332  B  

visit,  est  pa!    

99333  

B  

B  

B  

B  

B  

B  

B  

B  

B  

B  

N  

N  

visit  est  pal  

99341  

new  patient 

99342  

Home  visit 
Home  visit 
Home  visit 
Home  visit 
Home  visit 
Home  visit 
Home  visit 
Home  visit 

new  patient 

99343  

new  patient 

new  patient 

99344  

99345  

new  patient 

est  patient  

es;  patient  

est  patient  

est  patient  

99347  

99348  

99349  

99350  

99354     

Prolonged  service  office  

Prolonged  service,  office  

99355  

CPT  codes  anO  descnptlons  only  are  copyright  Amencan  Med.ca  Association 
Copynght  American  Dental  Association  All  nghts  resen/ed 


All  Rights  Reserved  Applicable  FARS'DFAHS  Apply. 
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CPT/HCPCS 

99356 

C 

99357 

C 

99358  

N 

99359   

N 

99360 

B 

99361 

E 

99362 

c 

99371 

B 

99372 

B 

99373 

B 

99374 

B 

99377 

B 

99379 

B 

99380 

B 

99381 

E 

99382 

E 

99383 

E 

99384 

E 

99385 

E 

99386 

E 

99387 

E 

99391 

E 

99392 

E 

99393 

E 

99394 

E 

99395 

E 

99396 

E 

99397 

'Z 

99401 

E 

99402 

E 

99403 

E 

99404 

E 

99411 

E 

99412 

E 

99420 

E 

99429 

E 

99431 

V 

99432 

N 

99433 

c 

99435 

E 

99436 

N 

9944C 

S 

99450 

E 

99455 

B 

99456 

B 

99499 

B 

99500 

E 

99601 

E 

99502 

E 

99503 

E 

99504 

E 

99505 

E 

99506 

E 

99507 

E 

99509 

E 

99510 

E 

99511 

E 

99512  . 

E 

99551 

E 

99552   . 

E 

99553 

E 

99554  

E 

99555  

E 

99556  

E 

99557  

E 

99558  

E 

99559  

E 

99560 

E 

99561 

E 

99562 

E 

99563 

E 

99564  

E 

99565  

E 

99666 

E 

99567 

t 

Status  indi- 
cator 


Condition 


Description 


OG 

OG 

DG 

OG 

OG 

OG 

OG 

OG 

OG 

OG. 

X>G 

DG 

OG. 

OG. 

OG. 

OG  . 

OG 


Prolonged  service  inpatient 

Prolongea  serv-ce   inpatient 

Prolonged  serv  w-o  contact  

Prolonged  sen.;  wo  contact  

Physician  standby  sen/ices  

Ptiysiciaaleam  conference  

Ptiysician.'team  conference  

Physician  phone  consultation  ... 

Physician  phone  consultation   ... 

Physician  phone  corsultation  ... 

Home  health  care  supen/ision  .. 

Hospice  care  supe'vision  

Nursing  fac  care  supervision   .... 

Nursing  fac  care  supervision   .... 

Prev  visit,  new,  infant  

Prev  visit,  new  age  1-4  

Prev  visit,  new.  age  5-11   

Prev  visit,  new   age  12-17  

Prev  visit,  new,  age  18-39  

Prev  visit,  new,  age  40-64  

Prev  visit  new,  65  &  over 

Prev  visit,  est,  infant 

Prev  visit,  est.  age  1-4  

Prev  visit,  est.  age  5-11  , 

Prev  visit,  est,  age  12-17  

Prev  visit,  est,  age  18-39  

Prev  visrt,  est,  age  40-64  

Prev  visit,  est,  65  &  over  

Preventive  counseling,  indiv  

Preventive  counseling,  indiv  

Preventrve  counseling,  indiv  

Preventive  counseling   mdiv  

Preventive  counseling,  group 

Preventive  counseling   group  

Health  nsK  assessnient  test  

Unlisted  preventive  service  

Initial  care  normal  newtxim 

Newtxirn  care   no:  >r  hosp  

Normal  newtram  care.hospital  ... 
Newtiom  discharge  day  hosp  .... 

Attendance   Dirtn      

Newtxim  resuscitation  

Life/disability  evaiuabon  

Disability  examination   

Disability  examination   

Unlisted  e&m  service  

Home  visii,  prenatal  

Home  visit,  postnatal 

Home  visrt.  nb  care  

Home  visit   resp  therapy    

Home  visit  mech  ventilator 

Home  visit,  stoma  care  

Home  visit,  im  injection  

Home  visit,  cath  maintain  

Home  visit  day  life  activity  

Home  visit,  sing/nx1am  couns 
Home  visit,  fecal/enama  mgmt  .. 
Home  visrt  'or  hemodialysis 
Home  infus   pain  mgmt,  ivsc 

Hm  infus  pain  mgmt,  epid/ith  

Home  infuse  tocolytic  tx  

Home  infus   honnone  platelet  .... 
Home  infuse,  chemotheraphy  .... 

Home  infus,  antibio.'fijng.vir  , 

Home  infuse  anticoagulant  

Home  infuse,  immunotherapy  

Home  infus  pernor  dialysis 

Home  infus,  entero  nutntion 

Home  infuse   hydration  cx  

Home  infus,  parent  nutntion  

Home  admin,  pentamdine  

Hme  infus,  antihemophii  agnt  

Home  infus,  proteinase  mhib  ..».. 

Home  infuse   iv  therapy 

Home  infuse  sympath  agent  


APC 


Relative 
weigfit 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0600 


0094 


0.9278 


2.6345 


$50.62 


$10.12 


$143.74 


$48.58 


$28.75 


f^J:^>T/"°  ''«*=:'P'«"=^  o"'V  are  cocyngn,  .,  ,cncan  Meflicai  Association.  All  Rights  Reserved.  ApplKabte  FARS/DFAHS  Acolv 
Copyright  Americap  Denta-  Association  All  nghts  'eserved  "kk"-~^  r  r,n<»u<r/-u-io  «tJ()iy. 
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CPT/HCPCS         ^'^^fjr"^"          Cor,*tion                                  Descnption 

APC 

1 r— 

Relative           Payment     '      **^^fL    '     MiiTimum 
weiaht                rate            unadjusted       unadjusted 
^^                                    copayment    ^   copayment 

99568  E    DG  

Home  Intus,  misc  drug,  daily  

99569  

E  

E  _ 

E  

E  

E  

DG 

Home  infuse  each  addl  tx  



99600  

Home  visr!  nos 

99601  

Ni 

Nl 

Home  infusion'visi'  2  hrs  

99602  

Home  intusior    each  addtl  hr 

A0021    

Outside  state  ambulance  serv  

A0080  

E  

1  Noninterest  escort  in  non  er      

A0090      

E  

E  

E  

Interest  escort  m  non  er     

A0100   

Nonemergency  transport  taxi    ...  .. 

A0110   

Noneme'-gency  transport  bus 

A0120   

E  

Noner  transport  mini-bus 

A0130  

E  

Noner  transport  wheelch  van  

A0140  E  

Noneme'^gency  transport  air  

****** 

A0160  E  

Noner  transpon  case  worker  

""'* • 

A0170    

A0180   

A0190 
A0200 

E 

Noner  transport  pa^King  fees  

E  

E  

Noner  transpor  loagng  -ecip  

sr 

None'  transpor-  meals  recip    

E  

Noner  t'anspor  loCgng  escrt  

A0210                   E    

Noner  transport  meals  escort  

A0225         .           A   

Neonatal  emergency  transport 

A0380   

A  

A  

A  

A  

A  

A  

A  

A  

A 

Basic  life  support  mileage  

A0382   

Basic  suppol  routine  suppis 

A0384   

Bis  defibnilation  supplies  

A0390   

Advanced  life  supoon  mileag 

A0392   

Als  de'ibrillatior  supplies     

A0394   

Als  IV  d'ug  therapv  supplies 

A0396   

Als  esophaaeal  mtjb  Suopls  ' 

- 

A0398   

Als  routine  oispospie  suppIs- 

A0420   

Ambulance  waitmc  "  2  h-     

A0422   

A 

Ambulance  C2  ^''e  sustaining  

Ext^a  ambulance  anendant  

Grouna  mileage       

A0424   

A  

A  

A  

A  

A  

A  

A  

A0425   

A0426   

Als  1    

i 

A0427   

ALSl  -emergency 

.•...••..••>.>«.... 

A0428  

bis  

A0429   

BLS-emergency 

A0430     

Fixed  wing  air  transport   

Rotary  wing  air  transport 

A0431    

A  

A  

A  

A  ..^ 

A0432  

PI  volunteer  ambulance  co  

als  2 

A0433   

A0434   

Specialty  care  t'anspo'^      

A0435  

; ::::::::::::::::: 

A  

E  

A  

A  

A  

A  

E  , 

Fixed  wing  air  mnpaae 

A0436  

Rotany  winq  a^'  mileage      

A0800   

Amb  t'ans  Tpm-Ta*^ 

A0888    

Noncoverec  ambuiance  mileage 

A0999     

Unlistea  ambulance  se-vice        

A4206   

1  CC  stenle  synnge&needle         

A4207   

2  CC  stenle  svnnge&needie       

A4208   

3  CC  stenle  synnge&neeOle          

A4209     

5+  CC  stenle  synnge&needie    

A4210       .    .   '  E  : 

Nonneedle  iniectio^  aevice  

A4211                    8   

Supp  fo'  self-adm,  infections  

A4212     B  

Non  conng  needle  o'  stylet  

A4213    

E  

A  

E  

A  

A  

N  

A  

A  

A  

A  

E  

E  

E  

E  

E  

N  

E  

A  

A  

A  

A  

A 

20-  CC  svnnge  only            



A4214     

DG 

30  CC  stenle  wate'  saline  

A4215     

Stenle  needle              

A4216      

ZZZ     : 

Stenle  water  saline   '0  ml  

A4217     

Stenle  water  saline  500  ml „ 

Infusion  pump  refill  kit  

A4220     

A4221     

Waint  drug  infus  cath  per  wk  

Drug  infusion  pump  supplies        

A4222   

A4230   

Intus  insulin  pump  nor  needi         

A4231    

Infusion  insulin  pump  needle        

A4232   

Synnge  wneedle  insulin  3cc       



A4244   

Alcohol  or  peroxide  per  pint 

Alcohol  wipes  pe'  box  

A4245   

A4246   

Betadine/phisohex  solution 

A4247   

Betadine.  iodine  swabs'wipes        

A4248   

Chlorhexidine  antisept 

. 

A4250   

Unne  reagent  stnp&'tabiets  

A4253  

Blood  glucose  reagent  stnps 

Battery  tor  glucose  monitor  

A4254  

"■"■ 

A4255   

Glucose  monito'  platforms    

A4256   

Calibrator  soiutioachips      

A4257   

Replace  Lenssnieid  Catndqe    

CPT  codes  and  descriptions  only  are  copyright  Amencar  Meaica  Assoc.atior 
Copynght  American  Dental  Association  All  rignts  reserved 


'  Rigms  Reserved  Apolicable  FARa'OFARS  Apply. 
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CPT'HCPCS 


Status  indi- 
cator 


Conditior 


Description 


A4258  

lA 

A4259 

A 

A4260 

E 

A426'  

E 

A4262  

N 

A4263 

N 

A4265 

A 

A4266 

E 

A426T 

E 

A4268 

E 

A4269 

E 

A4270 

A 

A4280 

A 

A4281  . 

E 

A4282 

E 

A4283 

E 

A4284 

E 

A4285 

E 

A4286 

E 

A4290 

E 

A4300 

N 

A4301 

N 

A4305 

A 

A4306 

A 

A4310   ...  . 

A 

A4311 

A 

A4312 

A 

A4313 

A 

A4314 

A 

A4315 

A 

A4316 

A 

A4319 

A 

A4320 

A 

A4321 

A 

A4322 

A 

A4323 

A 

A4324 

A 

A4325  

A 

A4326 

A 

A4327 

A 

A4328 

A 

A4330 

A 

A4331 

A 

A4332  

A 

A4333 

A 

A4334 

A 

A4335 

A 

A4338 

A 

A4340 

A 

A4344 

A 

A4346 

A 

A4347 

A 

A4348 

A 

A435' 

A 

A4352  

A 

A4353  

A 

A4354 

A 

A4355 

A 

A4356 

A 

A4357 

A 

A435e 

A 

A4359 

A 

A4361 

A 

A4362 

A 

A4364 

A 

A4365 

A 

A4366 

A 

A4367 

A 

A4368 

A 

A4369 

A 

A4371 

A 

A4372 

A 

A4373 

A 

A4375 

A 

A4376 

A 

'."Si: 


DG 


Lancet  device  each   

Lancets  per  box  

Levonorgestrel  implant 

Cervical  cap  contraceptive 

Temporary  tear  duct  plug  .. 

Permanent  tear  duct  plug  . 

Paraffin  _ 

Diaphragm  

Male  condom 

Female  condom 

Spermicide    

;  Disposable  endoscope  sheath 
I  Brst  prsths  adhsv  attchmnt  

Replacement  breaslpump  tube 

Replacement  breastpump  adpt 

Replacement  breastpump  cap  . 

Replcmnt  breast  pump  shield  .. 

Replcmnt  breast  pump  bottle  ... 

Replcmnt  breastpump  lok  ring  . 

Sacral  nerve  stim  test  lead  

Cath  ImpI  vase  access  portal  ... 

Implantable  access  syst  perc  ... 

Drug  delivery  system  >=50  ML  , 

Drug  delivery  systerr  <=5  ML  .. 

Insert  tray  w/o  bag/cath  

Catheter  w/o  bag  2-way  latex  ... 

Cath  w/o  bag  2-way  silicone  

Catheter  w/bag  3-way  

Cath  w/drainage  2-v»ay  latex  .... 

Oath  w/drainage  2-v»ay  silcne  ... 

Cath  w/drainage  3-way  

Stenle  H20  irngation  solut  

i  Irngation  tray  

j  Cath  therapeutic  inig  agent  

Irngation  synnge      

OG I  Saline  irngation  solution  

Male  ext  cath  w/adh  coating  

Male  ext  cath  w/adh  stnp  

Male  external  catheter 

Fern  unnary  collect  dev  cup 

Fern  unnary  collect  pouch 

Stool  collection  pouch  

Extension  drainage  (ubing  

Lubricant  for  cath  insertion  

Urinary  cath  anchor  device  

Unnary  cath  leg  strap 

Incontinence  supply  

Indwelling  catheter  latex  

Indwelling  catheter  special  

Cath  inow  foley  2  way  silicn  

Cath  inQw  fuley  3  way 

Male  external  catheter  

Male  ext  cath  extended  wear  .... 

St'aight  tip  urine  catheter  

Coude  tip  urina-y  catheter  

Intermittent  unnan/  .oath 

Cath  insertion  tray  w/bag  

Bladder  irngation  tuOtng  

Ext  ureth  cimp  or  compr  dvc 

Bedside  drainage  bag  

Unnary  leg  or  abdomen  bag  

Unnary  suspensory  w/o  leg  b  ... 

Ostomy  'ace  plate  .., 

Solid  SKIP  banner  ...., 

Adhesive  liquid  or  equal 

Adhesive  remover  wipes  

Ostomy  vent  i 

Ostomy  belt  J 

Ostomy  filter  ' 

Skin  barner  liquid  per  02  , 

Skin  barrier  powder  per  oz  

Skin  barrier  solid  4/4  equiv  

Skin  barne'  with  'lange  

Drainabie  plastic  pch  w  fcpl  

Drainable  rubber  pch  w  fcpit 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


r^^  ''°°^\^"'°  descriptions  only  are  copyright  Amencan  MeOicat  Association.  All  Rights  Reserved.  Apptoble  FARS/DFARS  Apply 
Copyngr^i  Ar^er  can  Dental  Association  All  rights  resen/ed  "kw      "~    "   o/L/r«no  «ppiy. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS        ^'^cator"*^''     '     Condition                                Description 

i 1„.                  ; 

.pC         '      Relative           Payment     '     !^**°2f'          ^'h"""1L 

weight                rate            unad)usted       unadiusted 

1   copayment       copaymem 

A4377     

A  

A  

A 

A  :...„., 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

Drainabie  plstic  pch  w/o  fp 

1 

A4378     

Drainable  -uDber  pch  w/o  tp  .; 

A4379       

Unnary  plastic  pouch  w  fcpl  

Unnary  rubt>er  pouch  w  fqjtt 

Urinary  plastic  pouch  w/o  tp  

A4380       

A4381       

A4382      

Urinary  hvy  piste  pch  w/o  fp  

A4383       

Urinary  rubber  pouch  w/o  fp  

Ostomy  faceplt'sihcone  nng  

Os'  skr  barne'  sId  exi  wear 

A4384      

A4385      

A4387       

Ost  cisQ  pouch  w  an  st  barr 

A4388       

Drainable  pch  w  ex  wear  barr  ....; 

Drainable  pch  w  s;  wear  barr 

Drainable  pch  ex  wear  convex  

A4389       

A439C      

A4391         

Unnary  pouch  v^  ex  wear  barr  

Urinary  pouch  w  st  wear  barr  , 

Urine  pch  w  ex  wear  bar  conv 

A4392       

A4393       

A4394       

Ostomy  pouch  hq  deodorant 

A4395       

Ostomy  pouch  solid  deodorant  

A4396        

Peristomal  hernia  supprt  bit  

Imgatlon  supply  sleeve  

A4397       

. 

A4398       

A  

A  

A  

A  

A  ^ 

A  

A  

Ostomy  imgation  bag  „ 

A4399       

Ostomy  irng  cone/cath  w  brs 

Ostomy  imgation  set 

A440C      

A4402      

Lubncant  per  ounce  „ 

Ostomy  nng  each  

Nonpectin  based  ostomy  paste  

•••s 

'*^" 

A4404        

^, 

A4405      

f 

A4406       

Pectin  based  ostomy  paste 

Ext  wear  ost  skn  barr  <=4sq£ 

Exi  wear  ost  skn  barr  >4sq2  

V 

A4407      

A  

A4408 
A4409 

A   

A 

Ost  skr  barr  w  fing  <=4  sq2  

A4410    

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Ost  skn  barr  w  fIng  >4sq2  

A4413   

2  pc  drainable  ost  pouch  

A4414  

Ostomy  sknbarr  w  fIng  <=4sqS  

Ostomy  skn  barr  w  fIng  >4sq2  

A4415   

' * 

A4416   

Nl 

Nl 

Nl 

Nl 

Nl 

Ost  pch  cisd  w  bamer/filtr 

Ost  pch  w  bar/bltinconv/fltr  

Ost  pch  cIsd  w/o  bar  w  fittr  

Ost  pch  tor  bar  w  flange/fit  

Ost  pch  cIsd  for  bar  w  Ik  fl  

A4417   

A4418  

A4419  

A4420   

A4421    

Ostomy  supply  misc  

Ost  pouch  absort)ent  material 

A4422   

A4424   

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Ost  pch  drain  w  bar  &  filter  

- 

A4425     

Ost  pch  dram  for  barrier  fl 

Ost  pch  dram  2  piece  system  

A4426      

A4427        

Ost  pch  draia'barr  Ik  fing/f  

Urine  ost  pouch  w  faucet/tap  

Urine  ost  pch  bar  w  lock  fin  

A4426 

A4429         

• 

A443C        

Ost  pch  unne  w  lock  fing/ft  

Urine  ost  pch  bar  w  lock  fin  

A4431         A  

A4432 
A4433 

A     

Ost  pch  unne  w  lock  fIng/ft 

Unne  ost  pch  bar  w  lock  fin  

A    

A4434         A   

Ost  pch  unne  w  lock  fIng/ft  

Non-waterproof  tape  • 

A445C         A   

A4452 
A4455 
A4458 
A4462 
A4465 
A4470 
A4480 

A       

Waterproof  tape  





A      



Adhesive  remover  per  ounce 

Reusable  enema  bag 

AbdmnI  drssng  hoWer/binder  

E   

A     



A      

Non-elastic  extremity  binder  

■ 



A      

Gravlee  jet  washer  

A  ; 

A   

Vabra  aspirator 

•  *.... ■% 

A448' 

Tracheostoma  filter  

A4483 

A  

Moisture  exchanger 

Above  knee  surgical  stocking  

A4490 

E   

A4495 

E  

E  

.     E  

Thigh  length  surg  stocking 

Below  knee  surgical  stocking 

Full  length  surg  slocking  

A4500      

A4510  

A4521    

E   

E    

Adult  size  diaper  sm  each  

A4522 

Adult  size  diaper  med  each  

A4523 

E     

Adult  size  diaper  Ig  each  

A4524 

E    

E  

Adult  size  diaper  xl  each 

A4525       

Adult  size  brief  sm  each  

A4526  

E  

E  

Adutt  size  bnef  med  each  ...?! 

A4527 

Adult  size  bnef  Ig  each  

Adult  size  bnef  xl  each  

A4528 

E      

A4529 

E    

Child  size  diaper  sm/med  ea  

CPT  codes  and  descnptions  only  are  copyrigtit  American  Medical  Association  All  Rights  Reserved.  ApplkaWe  FARS/DF/VRS  Apply. 
CopyngM  American  Dental  Associatkm.  All  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


Descnpfion 


A4530  

E 

A4531  

F 

A4532  

E 

A4533  

E 

A4534  

E 

A4535  

E 

A4536  

E 

A4537  

E 

A4538  

E 

A4550  ., 

B 

A4554  

E 

A4556  

A 

A4557  

A 

A4558  

A 

A4561  

N 

A4562  

N 

A4565 

A 

A4570 

E 

A45:-5 

E 

A4580 

E 

A4590  

E 

A4595  

A 

A4606  

A 

A4608  

A 

A4609 

A 

A4610 

A 

A4611   . 

A 

A4612  

A 

A4613  

A 

A461H  .... 

A 

A4615  

A 

A4616  

A 

A4617  

A 

A4618  

A 

A4619  

A 

A4620  

A 

A4621  

A 

A4622  ...r. 

A 

A4623  

A 

A4624  

A 

A462.5  

A 

A4626 

A 

A4627 

E 

A4628  

A 

A4629  

A 

A4630  

A 

A4631   ... 

A 

A4632  

E 

A4633  

A» 

A4634  

A 

A4635  

A 

A4636  

A 

A4637  

A 

A4638  

Y 

A4639  

A 

A4640  

A 

A4641  

N 

A4642  

K 

A4643  

N 

A4644 

N 

A4645 

N 

A4646 

N 

A4647 

N 

A4649 

A 

A4651 

A 

A4652 

A 

A4653 

A 

A4656 

A 

A4657 

A 

A4660  

A 

A4663  

A 

A4670 

E 

A4671 

E 

A4672  , 

E 

A4673  ..„ 1 

E 

H 

Child  size  diaper  ig  each  

Child  size  bnef  sm/med  each  ... 

Child  size  Dne'  Ig  each     

Youth  Size  diaper  each  

Youth  Size  one!  each      

Disp  incont  liner  shield  ea 

Prot  undervv'  wshDl  any  sz  ea  .. 

Under  pad  reusable  any  sz  ea  . 

Reusaole  diaper  from  dpr  svc  ... 

Surgical  trays     

Disposable  underpads   

Elect'odes   pair      

Lead  wires  pair    

Conductive  paste  of  gel  , 

Pessar-,  'i.bber,  any  rype  

Pessar>   non  rubber. any  type  ..., 

Slings  J 

Splint  J 

HyDerbaic  o2  chamber  disps  .... 

Cast  supplies  ;plasten   

Special  casting  matenal  

TENS  suppi  2  lead  per  month  ... 

Oxygen  probe  used  w  oximeter  . 

Transtracheal  oxygen  cath  

Trach  suction  cath  cised  sys  

Trach  sctn  cath  72h  cisedsys  .... 

Heavy  duty  battery  i 

Battery  cables  1 

Battery  charger -.,. 

Hand-held  PEER  meter 

Cannula  nasal  

Tubing  (oxygen)  pef  foot 

Mouth  piece i.; 

Breathing  circuits  ..1 

Face  tent  I 

Variable  concentration  mask 

Tracheotomy  mask  or  collar  

Tracheostomy  or  lamgectomy   ... 

Tracheostomy  inner  cannula 

Tracheal  suction  tube  

Trach  care  kit  for  new  trach  

Tracheostomy  cleaning  brush  .... 

Spacer  bag/reservoir  

-... .  ;  Oropharyngeal  suction  cath  

i  Tracheostomy  care  kit 

'  RepI  bat  tens  own  by  pt 

DG j  Wheelchair  battery  

infus  pump  rplcemnt  battery  

!  Uvl  replacement  bufc  

Replacement  bulb  th  lightbox  .... 

Underarm  crutch  pad    , 

Handgnp  for  cane  etc    

RepI  tip  cane/crutch/walker 

RepI  batt  pulse  gen  sys  

Infrared  ht  sys  replcmni  pad  

Alternating  pressure  pad  

Diagnostic  imaging  agent 

Satumomab  pendetifle  per  dose  . 

High  dose  contrast  MRI  

Contrast  '00-199  MGs  iodine  

Contrast  200-299  MG.=  iodine  

Contrast  300-399  MGs  iodine  

Supp-  pa-amagnetic  contr  mat  ... 

Su'gicai  Supplies 

Calibrated  microcap  tube  

Microcapiilany  tube  sealant  

PD  cathete'  anchor  beit  

Dialysis  needle         

Dialysis  synnge  w  wo  needle  

Sphyg/bp  app  w  cuff  and  stet  

Dialysis  blood  pressure  cuff  

Automatic  bp  monitor,  dial  

Disposable  cycler  set  

Drainage  ext  line,  dialysis  

Ext  line  w  easy  lock  connect  


DG. 
00 


Nl 


DG 
DG 
DG 


A  PC 


Relative 

weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


I 


0704 


2.281 1 


$124.46 


CPT  cooes  ana  flescnptions  only  are  copynght  Amencan  tuledical  Association  All  Rights  Resen<ed.  AppHcabte  FARS/DFARS  Aoolv 

CoDyr.gfit  American  Dental  Association  Ail  rights  reserved,  rvy      vj^    nno<u.r«no  «ppiy. 


$24.89 


Federal  Register/ Vol.  68,  No.  216/Friday.  November  7.  2003 'Rules  and  Rpsulations 


63605 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cate'- 

Conaition 

A4674   

A4680   

E  

A  

Nl 

A4690   

A    

A4706   

A  :... 

A4707  

A  

A4708 

A    

A4709 

A      

A4712 

A      

A       

DG 

A4714 

A4719   

A  

A 

A4720  

A4721    

A  

A4722  

A  

A  „ 

A  

A 

A4723   

A4724   

A4725   

A4726 

A        

A4728   

E  

A  

Nl 

A4730  

A4736  

A  

A  

A  

A  

A4737  

A4740   

A4750   

A4755   

A  „ 

A  

A4760   

A4765   

<<<<<<<<<<< 

A4766   

A4770   

A4771    

A4772  

A4773  

A4774  

A4802  

A4860  

A4870  

A4890  

A4911   

A  

A  

A  

A  

A  

A  

A  

A  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A4913  

A4918  

A4927  

A4928  

A4929  

A4930  

A4931    

A4932  

A5051    

A5052  

A5053  

A5054  

A5055  

A5061    

A5062  

A5063  

A5071    

A5072  

A5073  

A5081    

A5082  

A5093  

A5102  

A5105  

A5112  

A5113  

A5114   

A5119  

A5121    

A5122   

A5126  

A5131    

A5200  

A5500 

A5501    

A5503  

A5504  

A5505  

Descnption 


Chem/antisept  solution.  8oz 

Activated  carbon  filte'  ea  

Dialyzer  each  

Bica^tx^nate  cone  sol  oer  gal  ... 
Bicartx)nate  cone  pow  per  pac 

Acetate  cone  soi  pe-  galio"   

Acid  cone  sol  per  gaiior       

Stenle  water  in,  per  10  ml  

Treated  water  pe'  gallon  

£Y  set;  tubing 

Dialysat  soi  fid  vol  >  249cc  

Dialysat  sol  fld  vol  >  999cc  

Dialys  sol  fid  vol  >  1999cc  

Dialys  sol  fid  vol  >  2999cc   

Dialys  sol  fid  vol  >  3999cc  

Dialys  sol  fid  vol  >  4999cc  

Dialys  sol  fid  vol  >  5999cc  

Diaiysate  solution,  non-dex  

Fistula  cannulation  set.  ea  

Topical  anesthetic,  per  gram  ... 

In;  anesthetic  per  10  ml  , 

Shunt  acces.iorY     

Art  or  venous  biood  tubing  , 

Comb  atvenous  blood  tubing  ., 

Diaiysate  sol  test  kit,  each  

Diaiysate  cone  pow  per  pack  .... 
Diaiysate  cone  sol  add  10  ml  ... 
Blood  collection  tube'vacuum  ... 

Serum  clotting  time  tjbe       

Blood  glucose  test  stnps  

Occult  blood  test  stnps  

Ammonia  test  stnps    ' 

Protamine  Sufate  per  50  mg  ... 

Disposable  catheter  tips      

Plumb  eiec  wk  hm  nemo  equip 
Repair  mart  con!  nemo  equip  . 

Dram  bag'bottle  

Misc  dialysis  supplies  noc , 

Venous  pressu-e  clamp  , 

Non-stenle  gloves   , 

Surgical  mask       

Tourniquet  *o'  dialysis,  ea , 

Stenle   gloves  pe'  par  

Reusable  oral  thermometer  , 

Reusable  'ectai  thermometer ..., 

Pouch  CISC  w  ba^r  attached  

Ciso  ostomy  pouch  w  c  baT  

Clsd  ostomy  pouch  faceplate  ..., 

Clso  ostomy  pouch  w/flange  

Stoma  cap  

Pouch  drainable  w  barner  at 

Dmble  ostomy  pouch  w/o  barr  .. 
Dram  ostomy  pouCh  w'flange  ... 

Unnany  pouch  w'barner  

Urinary  pouch  wo  barner    

Unnary  pouch  on  bar-  w.flng   .... 

Continen;  stoma  piug  

Continent  stoma  catheter 

Ostomy  accessory  convex  insfi 

Bedside  oram  bt!  w'wo  tube  

Unnary  suspensory  

Unna.'Y  leg  bag    

Latex  leg  st^ap      

Foam/fabnc  leg  strap  

Skin  barner  wipes  box  pr  50 

Solid  skin  barner  6x6   

Solid  skin  banner  8x8  

Disk.1oam  pad  -or-  adhesive  .... 

Appliance  cleaner    

Percutaneous  catheter  anchor  .. 

Diab  shoe  tor  density  mse'1  

Diabetic  custom  moidec  shoe  ... 

Diat>etic  shoe  w  'olie'  rockr  

Diabetic  shoe  with  wedge  

Diab  shoe  w/metata'sai  bar  


APC 


Relative 
weight 


Payment  National  Minimum 

^jg  unadjusted       unadjusted 

copaynr>ent       copayment 


CPT  codes  and  descriptions  only  are  copyright  Amencar,  Medical  Association  All  Rignts  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  Amencar  Dental  Association  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  hcpcS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPTHCPCS 


Status  indi- 
cator 


Condition 


Description 


A5506 
A55C7 
A5508 
A5509 
A5510 
A55n 
A6000 
A6010 

Aeon 

A6021 
A6022 
A6023 
A6024 
A  6025 
A6154 
A6196 
A61S7 
A6198 
A6199  , 
A6200  , 
A6201    , 
A6202   , 
A6203   , 
A62G4   . 
A6205   . 
A6206   . 
A6207   . 
A6208   . 
A6209    . 
A6210   . 
A6211    . 
A6212    . 
A6213   . 
A6214   . 
A6215   . 
A6216   . 
A621^   . 
Ac2t8   . 
A6219   . 

A6220 

A6221    . 

A6222   . 

A6223   . 

A6224   . 

A6228   . 

A6229    . 

A6230   . 

A6231    . 

A6232    . 

A6233   . 

A6234   . 

A6235   . 

A6236   . 

A623^ 

A6238 

A6239 

A6240 

A6241    . 

A6242    . 

A6243   . 

A6244   . 

A6245   . 

A6246   . 

A6247   , 

A6248   . 

A6250 

A6251 

A6252   . 

A6253    . 

A6254 

A6255 

A6256   . 

A625/   ., 

A6258  ., 

A6259   „ 


A 
A 
A 
A 

A 
A 
E 
A 
A 
A 
A 
A 
A 
E 
A 
A 
A 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  ., 
A  ., 
A  ., 
A  ., 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  . 
A... 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 


Diabetic  shoe  w/off  set  heel , 

Modification  diabetic  shoe , 

Diabetic  deluxe  shoe   

Direct  heat  form  shoe  insert  

Compression  fonn  shoe  insert  . 
Custom  fab  molded  shoe  Inser  . 
Wound  warming  wound  cover  ., 

Collagen  based  wound  filler 

'  Collagen  gelpaste  wound  fil  

Collagen  dressing  <=16  sq  in  ... 

Collagen  drsg>€<j=48  sq  in 

Collagen  dressing  >48  sq  In  

Collagen  dsg  wound  filler 

Silicone  gel  sheet,  each  

Wound  pouch  eac^  

Alginate  dressing  <=!  6  sq  in  .... 
Alginate  drsg  >16  <=48  sq  in  .... 

alginate  dressing  >  48  sq  in 

Alginate  drsg  wound  filler 

Compos  drsg  <=16  no  tx)rder ... 
Compos  drsg  >16<=48  no  bdr  .. 

Compos  drsg  >48  no  txarder 

Composite  drsg  <=  16  sq  in   

Composite  drsg  >16<=48  sq  in  . 

Composite  drsg  >  48  sq  in 

Contact  layer  <=  16  sq  in  

Contact  layer  >16<:=  48  sq  in  ... 

Contact  layer  >  48  sq  in  

Foam  drsg  <=16  sq  in  w/o  bdr  . 
Foam  drg  >16<=48  sq  in  w/o  b 
Foam  drg  >  48  sqiin  w/o  brdr  ... 
Foam  drg  <=16  sd  in  w/border  . 
Foam  drg  >16<=4|  sq  in  w/bdr 
Foam  drg  >  48  sq  in  w/border  .. 

Foam  dressing  wound  filler 

Non-stehle  gauze<=l6  sq  in  

Non-stenle  gauze>16<=48  sq  ..., 

Non-stenle  gauze  >  48  sq  in 

Gauze  <=  16  sq  in  w/border  

Gauze  >16  <=48  sq  in  w/bordr  .. 

Gauze  >  48  sq  in  w/border  

Gauze  <=16  in  no  w/sal  w/o  b  ... 
Gauze  >16<=48  no  w/sal  w/o  b  . 
Gauze  >  48  in  no  w/sal  w/o  b  .... 

Gauze  <=  16  sq  in  water/sal 

Gauze  >16<=48  sq  in  watr/sal  ... 
Gauze  >  48  sq  in  water/salne  .... 

Hydrogel  dsg<=16  sq  in  

Hydrogel  dsg>l6<s=48  sq  in 

Hydrogel  dressing  >48  sq  in  

Hydrocolld  drg  <=16  w/o  bdr  

Hydrocolld  drg  >16<=48  w/o  b  ... 

Hydrocolld  drg  >  48  in  w/o  b 

Hydrocolld  drg  <=16  in  w/t)dr 

Hydrocolld  drg  >1  S<=48  w/bdr ... 

Hydrocolld  drg  >  48  in  w/bdr 

Hydrocolld  drg  fiHer  paste  

Hydrocolloid  drg  filter  dry  

Hydrogel  drg  <=16  in  w/o  bdr  .... 
Hydrogel  drg  >16<=48  w/o  bdr  .. 

Hydrogel  drg  >48  in  w/o  bdr  

Hydrogel  drg  <=  16  in  w/bdr  

Hydrogel  drg  >16<=48  in  w/b  .... 

Hydrogel  drg  >  48  sq  in  w/b  

Hydrogel  drsg  gel  filler  

Skin  seal  protect  rnoisturizr 

Absorpt  drg  ^=16  sq  m  w/o  b  .... 
Abscrpt  drg  >16  <=:48  w/o  bdr  ... 

Absorpt  drg  >  48  sq  in  w/o  b  

Absorpt  drg  <=16  Sq  in  w/bdr  .... 
Absorpt  drg  >16<=48  in  w/bdr  ..: 

Absorpt  drg  >  48  sq  in  w/bdr  

Transparent  film  <=  16  sq  in  

Transparent  film  >16<=48  In  ...... 

Trarspa^ert  'ilm  >  48  sq  in  


apc 


Relative 
weight 


Pavment  National  Minimum 

^3,g  unadjusted       unadjusted 

copayment        copayment 


CPT  codes  and  descriptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Resewed.  Applicable  FARS/DFARS  Aoplv 
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Addendum  B.    Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS    '     ^^^^;"*-          Condlton 

1 -4 

Descnption 

.pc              Relative           Payment           ^^^f           Minimum 
^^                weight        1          rate             unadiustec        unadjusted 
;                            copaymer:       copayment 

A6260    

A  

Wound  cleanser  any  type/size  

A6261    

A  

Wound  filler  gel/paste   oz       

A6262   

A  

Wound  filler  a'y  *orm     gram  

A6266  

A  

Impreg  gauze  nc  h20/sal'yard  

A6402     

A  

Stenle  gauze  <-  i6  sq  ir    

A6403   

A  

Stenle  gauze>l6  <=  48  sq  in 

A6404  

A  

Sienle  gauze  >  48  sq  in     

A6407  

A  

Nl 

Packing  stnps  non-impreg  .«.. 

A6410   

A  

Stenle  eye  pad  

A6411    

A  

Non-stenle  eye  pad  

A6412  '  E  

Occlusive  eye  patch  

A6421    

A  

DG 

Pad  bandage  >=3  <5in  w  /roll 



A6422   

A 

DG 

Conf  bandage  ns  >=3<52w/roll  .ii„ 

A6424    

A  

DG 

Conf  tsandage  ns  >=52w  /roB 

A6426  

A  

DG 

Conf  tjandage  s  >=3<5^  w/roll  

•* 

A6428   

A  

DG 

Conf  bandage  s  >=52  w  /roH   

A6430  

A  

DG 

Lt  compres  bdg  >=3<5-w  /roll  

A6432      

A  

DG 

Lt  compres  txjg  >=5iw  /roll   

Mo  compres  tx3g  >=3<52w  'roll  

A6434    

A  

DG 

A6436     

A  

DG 

Hi  compres  bdg  >=3<52w  roll 

A6438        

A  

DG 

Self-adher  bOg  >=3<5-;a    'oli     

A6440    

A  

DG 

Zinc  paste  bdg  >=3<5-;w   roll       

A5441    

A  

Nl 

Pad  band  w>=3-  <5S/yd  

.>...............,^.. 

A6442   

A  

Nl 

Confonn  band  a's  w<32/yd  

A6443    

A  

Nl 

Confonn  band  ns  *v>=32<52/yd 

A6444   

A6445   

A  

Nl 

Conform  band  ri.s  w>=52/yd 

■■■■ 

A  

Nl 

Nl 

Nl 

Conton-n  band  s  w  <32/yd  

A6446                    A   

Conform  Dand  s  w>=3^  <5a/yd  ;. 

A6447                    A    

Conform  tjand  s  w  >=5i.'yd   

A6448              .       A    

Nl 

Nl 

L;  compres  band  <3^'yd  

................... 

A6449                   A 

L;  compres  band  ->=32  <52:/yd 

A6450                    A    

Nl 

L!  compres  band  >=52/yd  

A6451     

A6452 
A6453 
A6454 
A6455 
A6456 
A6501 
A6502 
A6503 
A6504 
A6505 
A6506 
A6507 
A6508 
A6509   

A   

Nl 

Nl 

Nl 

Nl 

Mod  comp'es  Dand  vv>=32<52/yd  

A   

A     

High  compres  band  w>=32<5Syd  

. 

Self-adher  band  *v  <3a/yd  

A     

Self-adher  band  w>=32  <52/yd 

A   

A   

Nl 

Self-adher  bana  >=52/yd  

Nl 

Zinc  paste  band  w  >=3^-<5S/yd  

■■■■"■ 

A     

Compres  bumgarment  bodysuit  

A     

Compres  bumgarment  chinstrp  

A     

Compres  bumgan-nen!  facehood  

Cmprsbumgarment  glove-wnst  

A     

A    

Cmprsbumgarm.en!  glove-elbow  

A     

Cmprsbumgrmrt  giove-axilla 

A     

Cmprs  bumgarnien;  'oot-Knee  

A     

Cmprs  bumgarment  foot-thigh      



A   

Compres  bum  aannent  ,acket 



A6510   

A   

Compres  bum  garment  ieotard  

Compres  burr  garment  panty  

A6511       

A   

A  

Y    

A6512      

N\  .ZZ........ 

Nl 

Compres  bum  gam-ient,  noc  

Meg  pres  wound  ther  arsg  set  

Neg  press  wound  ther  canisjr  

A6550 

A6551 

V     

A    

A7000 

Disposable  canister  for  pump  

Nonaisposabie  pump  canister 

A7001    

A      



A7002 

A     

Tubing  usea  w  suction  pump  

Nebulizer  administration  set 

»-.... 

A7003 

A     



A7004      , 

A      

Disposable  nebulizer  smi  vol  

Nondisposabie  nebulizer  set 

Filtered  nebulizer  admin  set  

A7005 

A     

A7006 

A      

A  7007 

A     

Lg  vol  nebulize'  disposable  

A7008 

A    

Disposable  nebulize-  prefili    

A7009 

A     

Nebulizer  -eser.'oir  bottle    

A7010       . 

A      

Disposable  corrugated  tubing  

*■ 

A7011    

A   

A    

A     

Nondispos  corruqated  tubmg        

A7012   

Nebulizer  wate-  coHec  devic         

A7013 

-■ 

Disposable  compressor  fitter 

A7014 

A     

Compressor  nondispos  'itter  

A7015    

A    

Aerosol  masK  used  w  nebLilize    

A7016    

A   

Nebulizer  aome  &  mouthpiece    

* 

A7017   

A    

A   

Nebulizer  not  usea  w  oxygen  ; 

Water  distilled  w  nebulize- 

A7018   

A7019 

A     

A     

A     

DG 

DG 

Saline  soiutior  dispense-                

A7020       

Stenle  H20  or  NSS  w  lav  net;      

A7025 

Replace  chest  compress  vest      

A7026    

A    

Replace  chst  cmprss  sys  hose 

• 

CPT  codes  ana  aescnotions  only  are  copynght  Amencan  Medica:  Association.  All  Rigtits  Reserved,  Applicatjie  FARS/DFARS  Apply, 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


A7030  A 

A7031      ,  A 


A7032 
A7033 
A7034 
A  7035 
A7036 
A7037 
A703« 
A7039 
A  7042 
A  7043 
A7044 
A7046 
A7501 
A7502 
A7503 
A7504 
A  7505 
A7506 
A7507 
A7508 
A7509 
A7520 
A7521 
A7522 
A7523 


A7524   A 


A7525 
A7526 
A9150 
A9270 
A9280 
A9300 
A9500 
A9502 
A9603 
A9504 
A9505 
A95C7 
A9508 
A9510 
A9511 
A9512 
A9513 
A9514 
A9515 
A9516 
A9517 
A9518 
A9519 
A9520 


A9521  I  K 


A9522 
A9523 
A9524 
A9525 
A9526 
A9527 
A9528 
A9529 
A9530 
A9531 
A9532 
A9533 
A9534 
A9600 
A9605 
A9699 
A9700 
A9900 
A9901 
A9999 
B4034 
B4035 


Nl. 


Ni 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 


Nl 


ONG 


Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 


Daecription 


Nl. 


CPAP  tuM  face  mask  

Replacement  facemask  interfa  

Replacement  nasal  cushion  

Replacement  nasal  pillows  

Nasal  apphcatior  device  

Pes  airway  press  fieadgear  

Pos  airway  press  ohinstrap  

Pes  airway  pressure  tubing  

Pos  airway  pressure  'ilter  

Filler,  non  disposable  w  pap  

Implanted  pleural  catheter  

Vacuum  drainagebcttle/tubing  

PAP  oral  interface  

RepI  water  chamber,  PAP  dev  

Tracheostoma  valve  w  diapn^a  .-.. 

Replacement  diaphragnx'tplate  

HMES  'ille'  noioe'  c  cap  

Tracheostoma  riMES  'iiter 

HMES  or  trach  valve  housing  

HMES/trachvalve  aohesivedisk 

Integrated  filter  s  Toiaer  

Housing  &  Integrated  Adhesiv  

Heat  &  moisture  exchange  sys  

Trach/laryn  tube  non-cuffed  , 

Trach/laryn  tube  cuffed  

Trach/laryn  tube  stainless  

Tracheostomy  snower  protect 

T'-acheostoma  stent  stud/tttn  

Tracheostomy  mask  

Tracheostomy  tube  collar 

Miscexper  non-prescnpt  dru  

Non-coverea  item  or  service  

Alert  device  noc    

Exercise  equipment , 

Technetium  TC  99m  sestamibi  

Technetium  TC99M  tetrofosmin 

Technetium  TC  99m  medronate  

Technetium  tc  99m  apcitide  

Thallous  chlonde  TL  20l;mci  , 

lndium/111  caprornab  pendetid  

lobenguane  sulfate  i-1 31 ,  per  0.5  rr)CI  ., 

Technetium  TC99ni  Disofenin   

Technetium  TC  99rr  aepreotide  

Technetiumtc99mp€rtechnetate  

Technetium  tc-99m  meorotenm  

Technetiumtc99mpyrophosphate  

Technetium  tc-99m  oertetaie  

1-123  sodium  lodioa  capsule  

Th  1131  so  iodide  cap  millic  

1-131  sodium  iodide  solution  

Technetiumtc-99mmacroag  albu  

Technetiumtc-99m  sulfur  clld    

Technetiumtc-99m  exametazine  '. 

Indiumi!  1  ibntumonnabtiuxetan  

Yttnum90ibrrtumomaDtiuxetan  

lodinated  1-131  serumalbumin,  per  5uci 

Low/iso-osmiolar  contrast  mat  

Ammonia  N-13,  per  dose  

1-131  tosrtumomab  therapeut  

Ox  1131  so  iodide  cap  millic     

Dx  1131  so  iodide  sol  milhc  

Th  1131  so  iodide  soi  millic  

Dx  1131  so  iodide  rnicrocurie  

1-125  serum  albumir  micro      

1-131  tosrtumomab  diagnostic  

1-131  tositumomao  therapeut  

Strontium-89  chlonde  

Samanum  sm153  laxidronamm  

Noc  therapeutic  radiopharm 

Echocardiography  Contrast 

Supply/accessory/service  

Delivery/set  up/dispcnsing        

DME  supply  or  accessory,  nos  

Enter  feed  supkit  syr  by  day  

Enteral  feed  supp  pump  per  d  


APC 


Relative 
weight 


Payment 
rate 


1600 
0705 


1603 
1604 
1045 


1095 


1064 


1096 


9100 
9025 


1064 
1065 
1065 


0701 

0702 


1.1782 
1.0642 


9202 


0  3645 

12,6045 

3.0392 

0.6940 


0.1004 

3.8609 

0.0066 

2.6372 

0.1004 
0.1189 
0.1189 


7.3835 
16.0268 

2.1737 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$64  28 
$58.06 


$19,89 
$687,71 
$165.82 


$37.87 


$5.48 


$210.65 


$0.36 

$143.89 


$5.48 
$6.49 
$6.49 


$402.85 

$874.44 

$118.60 


$1286 
$11.61 


$3  98 

$137.54 
$33,16 


$7.57 


$1.10 


$42.13 


$0.07 
$28.78 


$1.10 
$1.30 
$1.30 


$80.57 
$17489 


$23.72 


CPT  cooes  and  descnptions  only  are  copynght  4mencan  Medical  Associatiot),  All  Rights  Reserved  Asplicabie  FARS/DFARS  Aoply 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

B4036 

A 

B4081      

A  

B4082     

A  

B4083 

A  

B4086 

A   

B4100 

E     

B4150 

A        

B4151 

A      

B4152 

A    

B4153 

A    

B4154 

A     

B4155 

A     

841 56 

A     

84164 

A   

B4168 

A         

B4172 

A     

B4176 

A     

B4178 

A    

B4180 

A   

A   .• 

A       

B4184 

B4186 

B4189 

A       

B4193 

A     

A     

A      

B4197 

B4199 

b4216 

A    

B4220 

A   

A   

B4222 

B4224 

A     

B5CXX) 

A    

""" ^ 

B5100 

A    

A   

B5200 

B9000 

A     

A     „ 

A     

B9002 

B9004 

B9006 

A      ■ 

A      

B9998 

B9999 

A 

C1010  

C1011    

K   

K  

K  

K  

K  

K  

K   

K   

K   

K   

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

C1015      

C1016      

C1017  

C1018  

C1020  

C1021    

C1022      

C1079      

C1080 

K    

Nl 

Nl 

NF  

NF  

C1081 
CI  082 

K     

K     

C1083 

K 

C1088    

T   

K    

C1091    

C1092  

K   

K   

K    

K    

K    

K    

K    

C1122  

C1166  

C1167 
C1178  

DG 

DG 

C1200  

C1201     

C1300 

S     

K  

N  

N  

N  

K   

C1305     

C1713    

C1714  

C1715  

C1716     ,     .. 

NF  

NF  

NF  

C1717 
C1718 

N  

K    

NF  

C1719 

K   

K   

N  

N  

N  

N  

C1720  

C1721    

NF  

NF  

NF 

NF  

C1722  

C1724  

C1725  

Descnption 


Enteral  feed  sup  kit  grav  by  

Enteral  ng  tubing  w   stylet   

Enteral  ng  tubing  wo  stylet   

Enteral  stomacn  tube  levme  

Gastrostomy  leiunoston-iy  tube 

FooG  thickene'  oral  

Enteral  tormuiae  catego-v  i  

Enteral  ♦onnuiae  cati  natural  

Enteral  formulae  categony  ii  

Enteral  fonriuiae  calegon/lll  

Enteral  formulae  category  IV  

Enteral  fonnuiae  category  v  

Enteral  formulae  category  vj  

Parenteral  5C°c  aextrose  solu 

Parenteral  soi  ammo  acic  3 

Parenteral  soi  amine  acio  5 

Parenteral  sol  ammo  aciO  7-  

Parenteral  sol  ammo  acid  >  

Parenteral  soi  carb  >  50°o   

Parenteral  soi  lipids  10°o    .., 

Pa'enterai  soi  lipids  20°=  

Parenteral  sol  amino  acid  & 

Parenteral  sol  52-73  ga.  prot  

Parenteral  sol  74-100  gm  pro 

Parenteral  sol  >  100gm  prote  

Parenteral  nutrrtion  additiv  

Parenteral  supply  kit  premjx  

Parenteral  supply  kit  homemi  

Parenteral  administration  ki  

Parenteral  sol  renal-amirosy  

Parenteral  so!  hepatic-fream  

Parenteral  sol  stres-bmch  c  

Enter  infusion  pump  w/o  alrm  

Enteral  infusion  pump  w/  ala  

Parenteral  intus  pump  portab  

Parenteral  infus  pump  static  

Enteral  supp  not  ottierwise  c  

Parenteral  supp  not  othrws  c  

Blood,  LR,  Cf»^V-,NEG  

Platelets.  HLA-m  l'R.  unit  

Pit.  pher.L'R  CfvIV,  irrad  

BLOOD, L/R.FROZDEGLYWashed 

Pit.  APH/PHER.LR.CMV-NEG  

Blood,  LR,  IRRADIATED   

RBC,  frz,'degwsh   L R   irrad  

RBC.  u'R,  CWV  neg  irrad  

Plasma,  f^z  witfiin  24  tiour  

CO  57  58  per  0  5  uCi  

1-131  tositumomab  dx  

1-131  tositumomab  tx   

ln-111  ibnturTKim.ab  tiuxetan         

Yttnum  90  ibntumomac  tiuxetan   

LASER  OPTIC  TR  Sys       

IMll  oxyguinoline,per0.5mCi  

IN  1 1 1  pentetate  per  0  5  mCi   

Tc  99M  ARCITUMOMAB  PER  VIAL 
CYTARABINE  LIPOSOMAL,  10  mg 
EPIRUBICIN  HCl,  2  mg 
BUSULFAN  iV  6  fvlg 

TC  99M  Sodium  Gluconeptonat   , 

TC  99M  SUCCIMER.  PER  Viai   

HYPERBARIC  Oxygen   , 

Apligra'  

Anchor, screw  bn'bn.tis/bn  , 

Cath,  trans  atfierectomy,  dir  , 

Brachyttierapy  needle  , 

Brachytx  source  Gold  193  

Brachytx  source  HDR  Ir-192 

Bracfiytx  source   iodine  125  

Brachytx  sour  Non-HDR  |r-192  , 

Brachytx  sour   Palladium  103  

AICD,  dual  chambe-   

AICD   single  chamber  

Cath  trans  athe'ec, rotation  

Cath,  transiumir  non-laser  


APC 


1010 
1011 
1020 
1016 
1017 
1018 
1021 
1022 
0955 
1079 
1080 
1081 
9118 
9117 
1557 
1091 
1092 
1122 
1166 
1167 
1178 
1200 

vo- 

0659 
1305 


Relative 
weight 


Payment 

rate 


1716" 


1718 
1719 
1720 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


1.2556 


4.1151 

3  9855 
9  8C^-4 
5  1134 
0,3744 
5  4930 

0  5550 

1  4:-0€ 
3  0228 

15.0691 


1.3811 


0.6843 
0.3187 
0.8187 


$121.78 
$499.77 

$495  22 

$301,68 

$393.15 

$132.40 

$336  04 

$201.12 

$95.00 

$68.51 

$2,260.00 

$19,565.00 

$2,260.00 

$19,565.00 

$1,850  00 

$224.52 

$217.45 

$534.77 

$278.99 

$20.43 

$299.70 

$30.28 

$80.24 

SI  64.93 

$822.19 


$75.35 

$37.34 
$17.39 
$44.67 


$24.36 
$99.% 

$99  04 
$60  34 
$78.63 
$26.48 
$67.21 
$40.22 
$19.00 
$13.70 

$452  00 
$3,913.00 

$452  00 
$3,913.00 

$370.00 
$44  90 
$43  49 

S  ■  0€  95 
S55  8C 
S4  09 
$55  94 
$6  06 
$-605 
S32  99 

$164  44 


$15.07 


$7  47 
$3  48 
$8  93 


CPT  codes  and  oescnptioos  only  are  copyr)ght  Amenca'-  Mea-, 
Copyright  American  Dental  Association  All  rights  reserveC 


;ai  Association  An  Rights  Reserved  Apolicable  FARSDFARS  Apply. 


I 
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C1726  i  N 

C1727  ■  N 

C1728  N 

01729    N 

C1730  N 


C1731 

CI  732 

C1733 

C1750 

C1751 

C1752 

C1753 

C1754 

C1755 

CI  756 

CI  757 

C1758 

CI  759 

CI  760 

C1762 

G1763 

C1764 

C1765 

CI  766 

CI  767 

CI  768 

C1769 

CI  770 

C1771 

C1772 

C1773 

CI  774 

CI  775 

CI  776 

CI  777 

CI  778 

CI  779 

C1780 

C1781 

CI  782 

C1783 

C^784 

C1785 

C1786 

CI  787 

C1788 

CI  789 

C1813 

C1814 

C1815 

C1816 

C1817  . 

C1818 

C1819 

C1874 

CI  875 

C1876 

C1877 

CI  878 

CI  879 

C1880 

C1881 

C1882 

CI  883 

C1884 

CI  885 

C1887 


C1891 
CI  892 
C1893 
C1894 
C1895 
CI  896 


C1888  I  H 


NF  I  Catti.  bal  dll.  non-vascular 

NF  Cath,  bal  tis  dis,  non-vas  

NF  Cath,  brachytx  seed  adm  

NF  Cath,  drainage 

NF  Cath,  EP,  1 9  or  few  elect 

NF  Cath,  EP,  20  or  more  elec  

NF  Cath   EP  diag/abi,  3D/vect 

NF  Cath,  EP,  othr  than  cool-tip  .... 

NF  Cath,  hemodialysis.long-tenm  .. 

NF  Cath,  inf,  per  cent/midline  

NF  Cath, hemodialysis  short-tem)  .. 

NF  Cath,  intravas  ultrasound  

NF  Catheter,  intradiscal  

NF  Catheter,  intraspinal  

NF  Cath  pacing,  transesoph  

NF  Cath,  thrombectomy/embolect 

NF  Catheter  ureteral 

NF  Cath,  intra  echocardiography  .. 

NF  Closure  dev,  vase  

NF  Conn  tiss,  human(inc  fascia)  .. 

NF  Conn  tiss,  non-human  

NF  Event  recorder,  cardiac  

I  Adhesion  barner      

NF  Intro/sheath  strble, non-peel 


APC 


Relative 
weight 


Payment 
rate 


Generator,  neurostim. 

Graft,  vascular  

Guide  wire  ..,, 


imp 


NF 
NF 
NF 
NF 
NF 
NF 
NF 

NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 

Nl! 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
NF 
Nl  . 
NF 
NF 


NF 
NF 
NF 

NF  Imaging  coil,  MR,  irKertaWe  

NF  Rep  dev,  unnary,  w/sling  

NF  Infusion  pump,  programmable  

NF  Ret  dev,  insertaible  

DG I  Darbepoetin  affa.  1  meg 

FDG  per  dose  (4-40  mCi/ml)  ...„ r. 

Joint  device  (implarrtable)  

Lead,  AICD  endo  single  coil  

Lead,  neurostimuiator    

Lead,  pmkr,  transvanous  VDD 

Lens,  intraocular  (new  lech)  

f^esh  (implantable) 

Morcellator     _ 

Ocular  imp,  aqueous  drain  ev 

Ocular  dev,  intraop.  det  ret  „ 

Pmkr,  dual,  'ate-resp  

Pmkr,  single,  rate-rasp 

Patient  progr,  neurostim 

Port,  indwelling,  imp  

Prosthesis  b'east,  imp  

Prosthesis  penile,  irflatab  

Retinal  tamp,  silicone  oil  

Pros,  urinary  sph  imp 

Receiver'transmitter.  neuro 

Septal  defect  imp  sys 

Integrated  keratoprosthesis 

Tissue  locaiization-excision  dev 

Stent  coated'cov  w/del  sys  

Stent,  coated/cov  w/o  del  sy 

Stent   non-coanon-cov  w/del   

Stent,  non-coat/cov  w/o  del 

Matrl  tor  vocal  cord  

Tissue  marker,  implantable  

Vena  cava  'ilter       

Dialysis  access  system  

AICD  other  than  sing/dual 

Adaplext,  pacing/'neuro  lead  

Embolizatior  Protect  syst 

Cath.  translumin  angio  laser  

Catheter,  guiding  

Catheter.  ablation,  non-cardiac, 

endovascular  (implantable). 

Infusion  pump, non-prog   perm  

Intro'sheath, fixed, pael-away  

Intro/sheath,  fixed, ncn-peel 

Intro/sheath,  non-laser    

Lead,  AICD,  enoo  dual  coil  

Lead.  AICD,  non  sir)g/dual  


0734 
1775 


1783 


1814 


1818 
1819 


1884 


t888 


National  Minimum 

unadjusted        unadjusted 
copayment       copayment 


5.9471 


$324 

S32448 


$0.65 
$64.90 


CPT  codes  and  descnotions  only  are  copyright  American  twledicai  Association,  All  Rights  Resenred.  Applicable  FARS/DFARS  ApdIv 
Coovq^t  Amer.can  Den'a,  Association  All  nahK.  ro^orvon  ,  ^^  nj  "MW'y 


iVssociation  All  rights  reserved 
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CPT/HCPCS 


CI  897 
CI  898 
C1899 
C1900 
0261 4 
C2615 
C2616 
C2617 
C2618 
C2619 
C2620 
C2621 
02622 
C2625 
C2626 
C2627 
C2628 
C2629 
C2630 
02631 
02632 
C2633 
08900 
C8901 
C8902 
C8903 
C8904 
C8905 
C8906 
08907 
C8908 
C8909 
08910 
08911 
08912 
08913 
C8914 
08918 
08919 
08920 
C9000 
C9003 
09007 
09008 
09009 
09010 
09013 
091 02 
O9103 
091 05 
091 09 
09111 
09112 
09113 
09116 
09119 
09120 
09121 
09123 
09200 
C9201 
C9202 
C9203 
C9204 
09205 
C9207 
O9208 
C9209 
092 10 
09211 
09212 
09503 
09701 
09703 
09704 


Status  indi- 
cator 

CondrtKXi 

N  

NF  

N 

NF  

NF  

N   

H  

H 

N  

NF  

K  

N  

NF  

N  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

N  

NF  

H  

K      

Nl 

S     

s 

c 

S     

s     

s     

s       

s     

s    

s     

s     

s 

S  ;.. 

s 

s     

s 

NF  

s      

NF  

NF 

s 

N  

K  

N  

K  

K  

K  

DG 

(C 

N  

N  

K  

K   

D  

DNG  

G    

G    

D    

DNG  

D  

DNG  

D  

DNG  

G  

G      

NF  

G    

G  

K  

NF  

G      

NF  

DNG  

D    „... 

G    

G     

Nl 

G    

NF  

G    

NF  ...., 

G  

Nl 

G  

Nl 

G  

Nl 

K  

DG 

T  

T  ^ 

T  ; 

Nl 

Description 


ARC 


Lead,  neurostim  test  kit  

Lead,  pmkr,  other  than  trans 
Lead,  pmkr  AlCD  combination 

Lead  coronary  venous  , 

Protae,  perc  ijmb  disc  

Sealant,  pulrrranary   liquid  , 

Brachytx  source    Yttnum-90  , 

Stent,  non-cor  tem  y*;c  oel  

Probe,  cryoablatiop  

Pmkr  dual,  non  rate-resp    

Pmkr  single,  nor.  rate-resp 

Pmkr,  other  than  sing/dual  

Prosthesis,  penile   non-inf  

Stent,  non-cor  tem  w.'del  sy  .... 
Infusion  pump  non -prog,  "emp  . 
Oath   suprapubi&'cystoscoptc  .. 

Catheter  occlusion   

Intro'Sheath   laser  

Oath,  EP  cooi-tip  

Rep  dev  unnary.  w'o  sling  

Brachytx  sol  1-125  per  mCi  .... 
Brachytx  source   Cesium-131  .. 

MRA  wcont.  abd         

MRA  w'c  cont  abd    

MRA  w/o  fol  wcont   abd  

MRI  w/cont   breast,  uni  

MRI  vv,o  cont,  breast,  uni 

MRI  w/o  fol  w  cont,  brst,  un  

MRI  wcont  breast,  bi  

MRI  w,'o  cont,  breast,  bl  

MRI  w,'o  fol  w  cont,  breast 

MRA  w'cont,  chest     

MRA  W'O  cont,  chest  

MRA  W'O  fol  w'cont,  chest  

MRA  wcont  iwr  ext  

MRA  w/o  coni  Iwr  ext  

MRA  w/o  fol  w/cont  Iwr  ext  

MRA  W'Cont.  pelvis    '. 

MRA  W'O  conl,  pelvis  .....' 

MRA  W/O  tol  wcont   petvis  

Na  chromateCrS'    per  0  25mCi 

Palivizumab  pe'  50  mg     

Baclofen  intrathecal  Kit- 1am  .... 

Baclofen  Refill  Kit-500mcg  

Baclofen  Refill  Kit-2000mcg  

Baclofen  Refill  Kit-4000mcg  

Co  57  cobaltous  chionde  

51  Na  Chromate,  50mCi    

Na  lothalamaie  1-125,  10  uCi  ... 

Hep  8  imm  gtob.  per  1  ml  

Tirofiban  hci    6  25  mg   

In,,  bivalirudin  250mg  vial  

Perflutren  lipid  micro,  2ml   

Ini  pantoprazole  sodium,  via  .... 
Ertapenem  sodium   per  1  gm  .. 

Injection   pegfilgrastim   

In/ection,  fulvestrant   

tniection.  a'gatroban   

Transcyte  per  247  sq  cm  

Orcel,  per  36  cm2  

Dermagra^.  pe^  37,5  sq  cm  

Octafiuoropropane    

Perfiexane  iipia  micro 

Ziprasioone  mesylate  

Oxaliplatin  

Injection   bo^ezomib  

Injection,  agaisidase  beta    

Injection,  laroniaase  

Injection,  paionosetron  HOL 

Inj,  alefacept  IV     

Ini,  alefacept  IW  

Fresh  frozen  plasma,  ea  unit  ... 

Stretta  System    

Bard  Endoscopic  Suturing  Sys 
Inj  inert  subs  upper  Gl  


'900 
2614 


2616 


2632 

2633 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 


9003 

9008 
9009 
9010 
9013 


9105 

9109 


9112 
9113 


9121 

9123 
9200 
9201 
9202 
9203 


9205 
9207 
9208 
9209 
9210 
9211 
9212 
9503 
1557 
1555 
1556 


Relative 
weight 


176.2339 


0.8187 
7.1165 

6.3897 
9  2075 
7  1165 
6.3897 
9.2075 
7.1165 
6.3897 
9.2075 
7  1165 
63897 
9.2075 
7  1165 
6  3897 
9,2075 
7,1165 
6  3897 
9.2075 

6.3077 

01264 
0.7499 
0.7739 
1  0386 


1.3074 

2.1737 


2.1737 


Payment 
rate 


$9,615.50 


$44  67 
$388  26 
$348  63 
$502  37 
$388  28 
$348  63 
$502  3^ 
$386  28 
$348  63 
$502  37 
$388.28 
$348.63 
$502.37 
$388.28 
$348.63 
$502.37 
$388  28 
$348  63 
$502.37 

$344.15 

$6,90 
$40.92 
$42  22 

$56  67 


$71  33 

$11860 

$148.20 
S25.08 
$23.74 


$16.35 

$770.93 

$1,135.25 

$577  60 
$118.60 
$142.50 

$94.46 

$1,039.68 

$123.78 

$644.10 

$307  80 

S666  00 

$4:-2  63 

S69"4 

$1  850  00 

$1.650  00 

$1.750  00 


Nationa'  Mimmurr: 

unadiustec        unadjusted 
copayment       copayment 


$194.13 
$174.31 
$240.77 
$194.13 
$174.31 
$240  77 
$194  13 
$17431 
$240,77 
$194.13 
$174.31 
$240.77 
$194.13 
$174.31 
$240.77 
$194  13 
S-"4  3" 
$240.77 


$1,923.10 


$8.93 
$77.66 

$69  73 

$100  47 
$77  66 
$69,73 

$100.47 
$77,66 
$69  73 

$10047 
$77  66 
$69  73 

$100  47 

s~6e 

$6S:'3 

s  •  oc  47 

S~-66 

S69-3 

$100,47 

$68  83 


$1  36 
$8  18 
SS44 


$1427 

$23  72 


$22  15 
$3.75 


$2  44 

5^523 

$^69  69 

$86  34 

$23  72 

$21  30 


$14  12 

$155  40 

$18  50 

$96.28 

$4601 

$99  40 

$"C65 

$'  3  95 

SS^-C  OC 

S33C.  OC' 

S35C  OC 


CPT  codes  and  descnptions  only  are  copynght  Arnencai  Medica  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 

Copynght  Anerican  Dental  Association,  All  nghts  reserved 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


C9711  

T 

D0120  

F 

D0140  

F 

D0150  

S 

D0160  

E 

D0170  

E 

D0180  

E 

D0210  

E 

D0220  

E 

00230  

E 

D0240  

S 

D02.S0  ..:. 

S 

00260  

s 

D0270  

s 

00272  

s 

00274  

s 

00277  

s 

00290  

E 

O0310  

E 

D0320  

E 

00321  

F 

00322 

E 

00330 

E 

00340  

E 

00350  

E 

00415  

E 

00425  

E 

00460  

S 

00470 

E 

00472 

S 

00473  

s 

00474  

s 

00480  

s 

00502  

s 

00999  

s 

01110  

E 

01120  

E 

01201  

F 

01203 

E 

01204 

E 

01205  

F 

D1310  

E 

01320 

E 

01330 

E 

01351 

E 

01510 

S 

01515 

S 

01520 

s 

01525    I  S 


01550 
02140 
02150 
02160 
02161 
02330 
02331 
02332 
02335 
02390 
02391 
02392 
02393 
02394 
0241 0 
02420 
02430 
025 10 
02520 
02530 
02542 
D2543 
02544 
02610 
02620 
02630 


E 

E 

E 

E 
I  E 

E 
'  E 

E 

E 

E 
I  E 

E 
I  E 

E 

E 

E 

E 

E 

E 

E  , 

E  . 

E  , 

E  , 

E  , 

E 


DG 


Oescnption 


HELP  Apheresis  System  

Penodic  oral  evaluation         , 

Umit  oral  eval  probim  focus  , 

Comprehensve  oral  evaluation  ., 

Extensv  oral  eval  proD  focus  

Re-eval,est  pt.proolem  focus  

Comp  penodontal  evaluation  

Intraor  complete  filrr  senes    

Intraoral  penapical  first  f    

Intraoral  penapicai  ea  add  

Intraoral  occlusal  film   

Exiraoral  first  film  

Extraorai  ea  additional  film  

Oental  bitewing  single  film  

Dental  bitewings  two  films  

Dental  bitewmgs  foc'  *ilms  

Vert  bitewipgs-sev  to  eight 

Dental  film  sKull/facaal  bon  

Dental  saliography   

Dental  trnj  arthrogram  ind  I 

Dental  otfier  tm|  films  

Oental  tomograptiio  survey  , 

Dental  panoramic  film  

Oental  cephaiometric  'ilm , 

Orai.lacia!  images  , 

Bactenologic  stuoy  , 

Canes  susceptibility  test  

Pulp  vitality  test    

Diagnostic  casts 

Gross  exam  prep  &  'eport  

Micro  exam,  prep  &  report  

Micro  w  exam  o!  surg  margins   ... 
Cytopath  smear  prep  S  report  .... 

Otfie'  oral  paltiology  Drcx;edu  

Unspecified  diagnostic  proce  

Dental  prophylaxis  adult  

Dental  prophylaxis  child  

Topical  tluor  v»  prop^y  child  

Topical  fluor  wd  prophy  chi  

Topical  fluor  wo  prophy  adu  ...... 

Topical  luonde  w   prophy  a  

Nutn  counsel-control  canes  

Tobacco  counseling        

Oral  hygiene  instruction  

Dental  sealant  per  tooth  

Space  maintainer  fxd  jnilat  

Fixed  bilai  space  maintainer  

Remove  unilat  space  maintain  .... 

Remove  bilat  space  maintain  

Recemen!  space  maintainer    , 

Amalgam;  one  surface  penmanen 
Amalgami  two  surfaces  permane 
Amalgam  three  surfaces  penna  .., 
Amalgam  4  or  >  surfaces  perm  ... 

Resin  one  surface-artenor 

Resin  two  surfaces-antenor  

Resin  three  surfaces-anterio  

Resin  4.>  surf  or  w  incis  an  

Ant  resin-based  cmpst  crown  

Post  1  srfc  resinbaseo  cmpst   

Post  2  srfc  resinbased  cmpst  

Post  3  srfc  resinbased  cmpst  

Post  >=4srfc  resinbase  cmpst  

Dental  gold  foil  one  surface    -. 

Dental  gold  foil  two  surface   

Dental  gold  foil  three  surfa  

Oentai  inlay  .metalic  1  surf 

Dental  inlay  metallic  2  surf 

Dental  inlay  metl  3/more  sur 

Dental  onlay  metallic  2  surf  

Oentai  onlay  metallic  3  surf  

Dental  onlay  metl  4  more  sur 

Inlay  porcelain^ceramic  1  su  

Inlay  porcelain,  ceramic  2  su  

Oental  onlay  pore  3/more  sur  


APC 


1552 


0330 


0330 
0330 
0330 
0330 
0330 
0330 
0330 


0330 


0330 
0330 
0330 
0330 
0330 
0330 


0330 
0330 
0330 
0330 
0330 


Relative 
weight 


0.5745 


0.5745 

0  5745 
05745 
0  5745 
05745 
0  5745 
0.5745 


0.5745 


0.5745 
0.5745 
05745 
0.5745 
0,5745 
0,5745 


0.5745 

0.5745 
0  5745 
0.5745 
0.5745 


^Z'^^ZTtS.^>':Z:ZiT::t%^^^^^      *==°^'^"°"-  ^"  "^'^^  -^^ -  ^pp--^  --"^^-^ars  ^,^ 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$1,350.00 


$31.35 


$31.35 

$31.35 
$31.35 
$31.35 
$31.35 
$31.35 
$31.35 


$31.35 

$31.35 
$31.35 
$31  35 
$31.35 
$31 .35 
$31.35' 


$31.35 
$31.35 
$31.35 
$31.35 
$31.35 


$270.00 


$6.27 


$6.27 

$6,27 
$6,27 
$627 
$6,27 
$627 
$6.27 


$6.27 


$6,27 
$627 
$6  27 
$6,27 
$6  27 
$6.27 


$6.27 

$6,27 
$6.27 
$6-27 
$6.27 
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CPT/HCPCS 

Status  indi- 
cator 

Condition 

D2642 

E     

D2643 

E     

D2644 

E      

D2650 

E     

D2651 

E     

D2652 

E       

D2662 

E     

D2663 

E      

D2664 

E       

D2710 

E       

D2720 

E      

D2721   

E  

'  E    

E     

D2722 

D2740 

D2750       . 

E        

D2751    

E  

E   

D2752  

D2780  

E  

E  

E     

D2781   

D2782 

D2783 

E      

D2790  

E   

E  

E        

D2791 

D2792 

D2799 

E      

D2910 

E      

D2920  , 

E     

D2930  

E  

E  

'  E     

D2931   

D2932 

D2933 

E        

D2940 

E         

D2950 

E      

D2951    

E    

E   

D2952  

D2953 

E       

D2954 

E      

D2955 

E      

D2957 

E      

D2960  

E  

i  E  

E     

D2961   

D2962 

D2970 

S     

D2980 

E       

D2999 

S        

D3110 

E     

D3120 

E        

D3220  

E  „. 

E       

D3221   

D3230 

E     

D3240 

E     

D3310 

E     

D3320 

E     

D3330  

E  

E     

D3331   

D3332  

D3333 

D3346 

E     

D3347 

E    

D3348 

E  

D3351   

E  

E  

D3352  

D3353 

E       

D3410 

E      

D3421   

E      

D3425  

E  

E      

D3426 

D3430 

E    

E    

D3450  ,. 

D3460 

S     

D3470 

E     

D3910 

E  

D3920 

E       

D3950 

E     

D3999  

i  S  

Descnption 


A  PC 


Relative 
weight 


Payment 
rate 


Dental  onlay  porcelin  2  surf  

Dental  onlay  porcelin  3  surl  

Dental  onlay  dcc  4.'mo'-e  sur  .. 
Inlay  cornposite  resin  one  su  ... 
Inlay  Composite,  resir  twc  su  .... 

Dental  iniay  resir  3"nre  sur  

Dental  onlay  '•esm  2  surface  .... 
Dental  oniay  'esm  3  su-lace  .... 
Dental  oniay  resm  4.nire  sur  .... 

Crown  resin  laboraton^  

Crown  resin  w   h,ign  noDie  me  . 

Crown  'esm  w  base  metal  

Crown  resin  w   noble  metal   

Crown  porcelaiaceram:c  subs  . 
Crown  poxeiam  w  '"  noble  m  . 
Crown  po'ceiam  'used  base  m 
Crown  porcelain  w   noDie  met  . 
Crown  3.4  cast  ni  nopie  met  .... 

Crown  3.4  cast  base  metai  

Crown  3/4  cast  noble  metal  

Crown  3^4  porcelain,  ceramic  ... 
Crown  full  cast  high  nobie  m  ... 

Crown  full  cast  base  metai   

Crown  full  cast  noble  metal  

Provisional  crown  

Dental  'ecement  iniay  

Dental  recement  crown  

Prefab  stniss  steel  crwn  pn  

Prefab  stniss  steel  crown  pe  .... 

Prefabncatec  resin  crown   

Prefab  stainless  steel  crown  .... 

Dental  seoative  filling  

Core  builo-uc  inci  any  pins  

Tooth  pin  retention  

Post  and  core  cast  +  crown  

Each  addtni  cast  post  

Prefab  post  core  »  crown 

Post  removal  

Each  aadtnl  prefab  post 

Laminate  labia  veneer 

Lab  labia!  venee-  resin  

Lab  labial  venee-^  porcelain  

Temporarv-  'ractured  tooth  

Crown  'epar  

Dental  jnspec  'esto'ative  pr  .... 

Pulp  cap  direct    

Pulp  cap  indirect  

Therapeutic  pulpotomy 

Gross  pulpai  debnaement  

Pulpal  therapy  antenor  pnm  

Pulpai  therapy  postenor  pri  

Antenor  

Root  canal  therapy  2  canals  .... 
Root  canal  therapy  3  canals  .... 

Non-surg  tx  'oo!  canal  obs  

Incomplete  enoooontic  tx  

Interna  root  repair 

Retreat  root  canal  anterior  

Retreat  root  canal  bicuspid  

Retreat  root  canal  molar     

Apexificationrecalc  initial  

Apexffication/recalc  mtenm  

Apexrfication  recatc  'inal  

Apicoect'penraa  surg  anter 

Root  surgen/  bicuspid  

Root  surge'v  molar      

Root  surgery  ea  adc  root  

Retrograde  fiilmg  

Root  amputation  

Endodontic  enoosseous  Implan 

Intentional  replantation  

Isolation-  tooth  w  ^ubb  dam  

Tooth  splitting  

Canal  prep/fitting  of  oowel  

Endodontic  p-oceau'e  


0330 
0330 


0330 


0.5745 
a5745 


0.5745 


National  fvlmimum 

unadjusted       unaajusted 
copayment       copayment 


$31.35 
$31.35 


$31.35 


033C 


C  5"45 


S31.35 


$6.27 
$6.27 


$6.27 


$6.27 


CPT  ccxies  anc  descriDHons  only  a-e  copyngm  Anencar  Meaca  Association,  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copynght  American  Dental  Association,  All  ngms  reserved 
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D4210  

F 

D4211    

F 

D4240  

E 

D4241    

F 

D4245  

E 

D4249  

E 

D4260  

S 

D4261    

F 

D4263  

S 

D4264  

s 

D4265  

E 

D4266  

E 

D4267  

E 

D4268  

S 

D4270 

s 

D4271 

s 

D4273 

s 

D4274      . 

E 

D4275   

E 

D4276  

E 

D4320  

E 

D4321    

F 

D4341    

E 

D4342   

E 

D4355   

S 

D*381    

S 

D4910  

F 

D4920  

E 

D4999  

E 

D5110    

E 

D5120 

E 

D513C 

E 

05140      . 

F 

D5211    

E 

D5212  

E 

D5213  .  .. 

F 

D5214  

E 

D5281    

E 

D5410 

E 

D5411 

E 

D5421    

F 

D5422   

E 

D5510 

E 

D5520 

E 

D5610 

F 

D5620 

E 

D5630  

E 

D5640  

E 

D5650 

E 

D5660 

E 

D5670  

E 

D5671      .... 

F 

D5710    

E 

D5711      , 

E 

D5720 

E 

D5721 

E 

D5730  

E 

D5731    

E 

D5740    

E 

D5741 

E 

D5750 

E 

05751 

E 

D5760 

E 

D5761 

E 

D5810    

E 

D5811 

E 

D5820 

E  . 

D5821 

E  . 

D5850 

E  . 

D5851    

F 

D5860 

F 

D5861 

F 

D5862 

F 

D5867 

F 

D5875    

F 

Gingrvectomy/pJasty  per  quad  . 
Gingivectomyplasty  per  toot  .... 

Gingival  flap  proc  w  planin  

Gngvl  flap  w  '•ootplan  1-3  ttl   .... 

Apically  positioned  flap   

Crown  lengthen  hard  tissue    .... 
Osseous  surgen^  per  quadrant 
Osseous  surgl-3ieefhperquad  .. 

Bone  repice  graf"  first  site    

Bone  repice  graft  each  add  

Bio  mtns  to  aid  soflos  reg  

Guided  tiss  regen  resorble 

Guided  tiss  regen  nonresorb  ... 

Surgical  revision  orocedure   

Pedicle  soft  tissue  graft  pr  

Free  soft  tissue  graft  proc  

Subepitfieliai  tissue  graft  

Distal/proximal  wedge  proc  

Soft  tissue  allograft  

Con  tissue  *  dble  ped  graft  , 

Provision  spint  intracoronal  

Provisiona'  splint  axtracoro  

Penodontai  scaling  &  root  

Penoqontal  scaling  '-Steeth   ..... 

Full  mouth  debndeneni  

I  Lcx^ahzed  chemc  *?(ivery      

Penodontai  rr.aint  procedures  ..-. 
Unscheduled  dressing  .cfiange  .. 
Unspecrfied  oenodontal  proc  .... 
Dentures  complete  •naxillary  ... 
Dentures  comp(ete  -nandible  .... 
Dentures  immefliat  maxillary  .... 
Dentures  immediat  mandible    ... 

Dentures  maxill  par  resin      

I  Dentures  mand  par  resin  

j  Dentures  maxill  par  metal  

Dentures  mandibi  part  metal  

Removable  partial  oenture  

Dentures  adjust  crnplt  maxil  

Dentures  adiust  cmpit  mand  

Dentures  adjust  part  maxill  

Dentures  adjust  part  mandbl  

Dentur  repr  broken  compi  bas  .. 
Replace  denture  teeth  compit  ... 

Dentures  repair  resin  base   

Rep  part  denture  cast  frame  

Rep  partial  denture  clasp  

Replace  part  denture  teeth  

Add  tooth  to  partial  denture  , 

Add  clasp  'o  partial  denture  , 

Repic  rth&acric  on  rnti  frmwk 

Repic  tth&acnc  mandibular  

Dentures  rebase  cmpit  maxil  

Dentures  rebase  cmpit  mand 

Dentures  'ebase  part  maxill    

Dentures  'eoase  part  mandbl  .... 

Denture  rem  cmpit  maxil  cfi  

Denture  'ein  cmpit  nand  chr  

Denture  rein  part  rTaxil  chr  

Denture  rein  part  "land  chr 

Denture  rein  cmpi'  rr.ax  lab  

Denture  rein  cmpit  mand  lab   

Denture  rein  pan  rnaxil  lab  

Denture  rein  part  rnand  lab 

Denture  interni  cmpit  maxill   

Denture  intern,  cmpli  mandbl 

Denture  interrr  pa.-t  maxill  

Denture  interm  part  mandbl  

Denture  tiss  conditn  maxill  

Denture  tiss  condtin  mandbl  

Overdenture  complete 

Overdenture  partial   

Precision  attachment 

Replacement  of  precision  att  

Prosthesis  modificaton  


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0330 


0330 
0330 


0330 
0330 
0330 
0330 


0.5745 


0.5745 

0.5745 


$31.35 


$31.35 
$31.35 


0330 
0330 


0.5745 
0.5745 

0.5745 
0  5745 


$31 .35 
$31,35 
$31.35 
$31.35 


0.5745 
0.5745 


$31.35 
$31.35 


$6.27 


$6.27 
$6.27 


$6.27 

S6  27 
$627 
$6.27 


$6.27 
$6.27 


r^f,^/'^  aescnptions  ooiy  are  copyngm  Amencan  Mea.cai  Association  AM  Rights  Reserved  Applicable  FARSA5FARS  Applv 
Cocyngm  Amencan  Dental  Association  All  nghts  reservea  "ncvur^ns  «ppiy. 
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CPT/HCPCS         ^*^^o"'^"     '     Condition                                 Descnption 

i                         1                                                   .         ' 

1 
^p(-              Relative           Payment 
Aeignt                  rate 

National           Minimum 
unad)usted       unadjusted 
copayment       copayment 

D5899  

E  

S     ,. 

Removable  p'^osthooortK;  p^cx;       

1. 

D5911 
D5912 
D5913    

Facial  mouiage  secliona'       



0330 
0330 

0.5745  '            $31.35 
0  5745               $31.35 

$6.27 
$6.27 

S      

Facial  moulage  compie;e       

E  

Nasal  prosthesis            

D5914  

E  , 

E     

Auncular  prosthesis      

. 

D5915 

D5916 
D5919 
D5922 
D5923 
D5924 
D5925 
D5926  

Orbital  p'osthesis  

E       

Ocuia'  prosttiesis  

E      

Facial  prosthesis    

E     

Nasal  septa!  prosthesis 



E      

Ocular  p'osthes.s  interirn      

E      

Cranial  prosthesis                   



E   

Facial  augmentation  ^mpiant  

Replscemeni  nasai  prosthesis  

Auncular  replacement    



E  

E  

:::::::::::::::::: 

D5927  

D5928 
D5929      

E      

OrtDitai  'epiacement  

Facial  replacement  „ 



V 

'' 

E     

•••..•»*......•*••> 

D5931   

E  

E  

Surgicai  obturator  t... 

Postsurgical  obturator  

D5932  



D5933  

E  

Betittina  0*  obtu'-ator     

. 

D5934    .. 

E  

Mandibula-  'lange  prosttiesis  

D5935  

E     

Mandibular  aentu^e  prosth   

D5936  

E  

E  

E  

E       ..• 

Temp  obturator  prosthesis  

D5937  

Tnsmus  appliance  

Feeding  aid 

D5951   

D5952 

D5953 

D5954  

D5955 
D5958 
D5959 

D5960  

D5982  

Pediatnc  speech  aid 

E      

Adult  speech  aid  

Supenmposec  prosthesis 

Paiata'  ht  prosthesis  

Intraora  con  def  inter  pit  

E   

„..,. 

E  

*.»..... ..n....... 

cr 



E       

" 

Intraora  con  def  mod  palat  

E  

Modit-y  speech  aid  prosthesis  

E  

Surgical  stent    

D5983  ,  S  

Radiation  applicator  

0330 
0330 

0  5745               $31.35 
0  5745               lt.31  ^^ 

$6^ 
$6.27 
$6.27 

D5984  S  



Radiation  shield  

D5985 
D5986 
D5987   

S      

Radiation  cone  'ocator  

0.5745 

$31.35 

E      

, 

Fluonde  applicator 

S  



Commissu'e  splint 

Surgica'  splint      

0330 

0.5745 

$31.35 

$6.27 

D5988  E   

D5999  E   

Maxillofacial  prosthesis  

Odontics  endosteal  implant 

D6010  

D6020 

E  

E     

Odoniics  abutment  placement  

Odontics  eposieal  implant 

Ooontics  transosteal  impint 

D6040 

E     

D605C 

E     

D6053 

E     

Imptnt/abtmnt  sppn  remv  dnt 

Implnl'abtmnt  spprt  remvprt)  ...„ 

Implant  connecting  bar 

Prefabncatec  abutment 

D6054 

E       

■-■■ ■•"■■■" 

D6055 

E       

D6056 

E     

D6057 

E      

Custom  abutment  

D6058 

E      

Abutment  supported  crowr  

D6059 

E      

Abutment  supported  mtl  crown  

Abutment  supported  mtl  crown  

Abutment  supported  mtl  crown  

Abutment  supposed  mtl  crown  

D6060 
D6061 

E      

E      

' 

D6062 

E     

D6063 

c 

Abutment  supporec  mtl  crown  

Abutment  supported  mti  crown  : 

Implant  supported  crown  

D6064 

t       



D6065 

E     

D6066  

E    

Implant  supported  mtl  crown  

Implant  supported  mtl  crown  

.. 



D6067  

E  

E  

D6068 

Abutment  suppcled  retainer  

Abutment  suppored  retainer  

D6069 

E      

^^ 

D6070      

E   

Abutment  supported  retainer  



D6071   

E  

E  

E      

Abutment  supported  'etainer  

Abutment  suppoted  retainer  

D6072  

D6073 

Abutment  suppohea  'fe.amer  

D6074 

E      

Abutment  supported  'etamer  

• 

D6075 

E     

Implant  suppotec  -etame'  

D6076 

E      

Implant  suppolec  -e'ame'    

D6077   

E    

Implant  supponec  'etame'  

D6078  

E   

Implnlabut  supac  fixe  aent  

D6079 

E       

Implnlabut  sup'ld  fixo  dent  

D6080 

E       

Implant  maintenance  

D6090 

E      

Repair  implant    

D6095 

E       

Odontics  repr  abutment  

Removal  of  implant 

D6100 

E       

D6199   ,     , 

E    

Imolant  oi-ocedure  

'~ 

"    "  

CPT  codes  and  descnptions  only  are  copyrigm  Ar^e-ica'-  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  All  rights  'eserveo 
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CPT'HCPCS 


Status  indi- 
cator 


Condition 


D6210 

D6211 

D6212 

D6240 

D6241 

D6242 

D6245 

D6250 

D6251 

D6252 

D6253 

D6545 

D6548 

D6600 

D6601 

D6602 

D6603  . 

D6604  . 

D6605 

D6606 

D6607 

D6608 

D6609  . 

D6610  . 

D6611  . 

D6612  . 

D6613 

D6614 

D6615 

D6720 

D6721 

D6722 

D6740 

D6750 

D6751 

D6752 

06780 

D6781 

06782 

06783 

D6790  , 

D67al  . 

06792 

06793 

D6920 

06930 

06940 

06950 

06970 

06971 

06972  . 

06973  . 
D6975 
06976 
06977 
06980 
06985 
06999 
D7111 
07140 
07210 
07220  .. 
07230  .. 
07240  .. 
D7241  ,. 
07250  .. 
07260  .. 
07261 
07270 
07272 
07280 
07281 
07282 
07285 
07286 


E 
E 
E 
E 
E 
"E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

E  . 

E  . 

E  , 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

S  . 

E  . 

E  . 

E  . 

E  . 
E 

E  . 

E  . 

E  . 

E  ., 

E  ., 

E  ., 

E  .. 

E  ., 

S  ., 

S  ., 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s  .. 

s-.. 

s  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 


Description 


Prosthodont  high  noble  metal  . 

Bndge  base  metal  cast  

Bridge  noble  metal  cast  

Bndge  porcelain  high  noble  .... 
Bndge  porcelain  oase  metal  ... 
Bndge  porcelain  rvobel  metal  .. 

Bnage  oorcelain,  ceramic  

Bndge  'esin  w/hlg^  noble   

Bndge  ^esm  base  metal  

Bndge  resin  w  noble  metal   

Provisional  pontic    

Dental  retainr  cast  metl  

Porcelain/ceramic  retainer  

Porcelain/ceramic  inlay  2srf  .... 
Porc/ceram  inlay  >=  3  surfac  .. 

Cst  hgh  nble  mtl  inlay  2  srf 

Cst  hgh  nble  mtl  mlay  >=3sr  ..., 
Cst  bse  mtl  inlay  2  surfaces  .... 

Cst  bse  mtl  inlay  >=  3  surfa 

Cast  noble  metal  inlay  2  sur  .... 

Cst  noble  mtl  inlay  >=3  surf 

Onlay  porc/crmc  2  surfaces  

Onlay  porc/crmc  >=3  surfaces  . 

Onlay  cst  hgh  nbl  mtl  2  srfc  

Onlay  cst  hgh  nbl  mtl  >=3srf  .... 
Onlay  cst  base  mtl  2  surface  ... 
Onlay  cst  base  mtl  >=3  surfa  ... 
Onlay  cst  nbl  mtl  2  surfaces  .... 
Onlay  cst  nbl  mtl  >=3  surlac  .... 
Retain  crown  resin  w  hi  nble  ... 

Crown  resin  w/base  metal  

Crown  resin  w/notJie  metal  

Crown  porcelain/ciramic 

Crown  porcelain  hfch  noble  

Crown  porcelain  tiase  metal  ... 
Crown  porcelain  noble  metal  ... 

Crown  3/4  high  noble  metal  

Crown  3/4  cast  based  metal  .... 

Crown  3/4  cast  noble  metal  

Crown  3/4  porcelain/ceramic  ... 

Crown  full  high  noble  metal  

Crown  full  base  metal  cast  

Crown  full  noble  metal  cast  

Provisional  retainer  crown 

Dental  connector  bar 

Dental  recement  iDfidge 

Stress  breaker 

Precision  attachment 

Post  &  core  plus  retainer  , 

Cast  post  bndge  retainer  

Prefab  post  &  core  plus  reta  ..... 

Core  build  up  for  retainer  

Coping  metal  

Each  addtnl  cast  post  

Each  addtl  prefab  post 

Bridge  repair 

Pediatnc  partial  denture  fx 

Fixed  prosthodontic  proc 

Coronal  remnants  deciduous  t  .. 

Extraction  erupted  tooth/exr  

Rem  imp  tooth  w  mucoper  flp  ... 

Impact  tooth  remov  soft  tiss  

Impact  tooth  remov  part  twny  ... 
Impact  tooth  remov  comp  txjny 
Impact  tooth  rem  t)ony  w/comp 

Tooth  root  removal 

Oral  antral  fistula  closure  

Pnmary  closure  sinus  pert  

Tooth  reimplantation  

Tooth  farvsplantation  

Exposure  impact  tooth  orthod  ... 

Exposure  tooth  aid  eruption  

Mobilize  eoiptedymalpos  toot  .... 

Biopsy  of  o'a!  tissue  hard  

Biopsy  of  oral  tissue  soft 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadiusted 
copayment 


0330 


0.5745 


0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 


0.5745 

0.5745 
0.5745 
0.5745 
0.5745 
0.5745 
0.5745 
0.5745 
0.5745 
0.5745 


$31.35 


$6.27 


$31,35 
$31.35 
$31 .35 
$31.35 
$31.35 
$31.35 
$31.35 
$31.35 
$31  35 
$31.35 


$627 
S6.27 
$6.27 
$6.27 
$6.27 
$627 
$6.27 
$6.27 
$6.27 
$6.27 


r^rlj^.l^""  ^«^-:='''°"\°'''V  a^e  copynght  Amencar.  Medical  Associatiofi  All  Rights  Reserved.  AppHcable  FARS/DFARS  AddIv 
CopvgM  Ar^er.ca-  .jen-a;  Associafon.  All  rights  reserved  t'f         "    "no/ur«na  «ppiy. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT.'HCPCS 

Status  indi- 
cator 

ConditKin 

D7287  

E  

E  

S  

E 

E  

E  

E  

E  „ 

E  

E  

E  

E  

i ;::::::::::: 

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  „ 

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

£  

E  

E  

E  

E  

E  

E  

E  

E  „.... 

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

S  

07290    

D7291    

D7310  

D7320  

D7340    

D7350  

D7410  



D7411     

D7412  

D7413 

074^4  

D7415  

D7440  

D7441    



D7450  

D7451    

D7460  

D7461    

D7465  

D7471    

D7472   

D7473  

D7485   

D7490  

D7510    

D7520  

D7530  

D7540    

D7550    

D7560  

D7610  

D7620  



D7630    

D7640    

D7650  

D7660  

D7670    

D7671    

D7680  

D7710  

D7720  

D7730    

D7740  

D7750      

D7760  

D7770    

{}//n     

D7780  

07810  

D7820    

07830    

07840  

07850  



07852  

D7854  

07856    

07858  

07860    

07865     

07870    

07871     

D7872  

D7873  



D7874  

D7875  

D7876  

D7877  

D7880  

D7899    

D7910    



D7911    

D7912    



D7920  

D7940  



Descnpbon 


Cytology  sample  collection  

Repositioning  of  teeth  

"■"ransseptal  fiberotomy 

Alveoplasty  w.  extraction   

Alveoplasty  w/o  extraction  

Vestibuloplasty  ndge  extens  

Vestibuloplasty  exten  graft  

Rad  exc  lesion  up  to  1  25  cm  ... 
Excision  benign  lesion>i  25c     ... 

Excision  benign  lesion  compi  

Excision  malig  iesion<=l  25c  .... 
Excision  malig  iesion>1  25cm  ,. 
Excision  malig  les  complicat 

Malig  tunxjr  exc  to  1 .25  cm  

Malig  tumor  >  i  25  cm  

Rem  odontogen  cyst  to  i  25cm 
Rem  odontogen  cyst  >  i  25  cm 
Rem  nonodonto  cyst  to  '  25cm 
Rem  nonodonto  cyst  >  i  25  cm 

Lesion  destruction  , 

Rem  exostosis  any  site     , 

Removal  o<  torus  palatmus  , 

Remove  torus  mandibulans  , 

Surg  reduct  osseoustuberosif  .... 

Mandible  resection     , 

l&d  absc  intraoral  soft  tiss  , 

l&d  abscess  extraoral  , 

Removal  fb  skin/areola'  tiss 
Removal  of  fb  reaction 
Removal  of  sloughed  off  bone  ... 

Maxillary  sinusotomy     , 

Maxilla  open  reduct  simple  , 

CIso  reduct  simpl  maxilla  fx  , 

Open  red  simpi  mandible  fx  , 

CIso  red  simpi  mandible  fx  , 

Open  red  simp  maiar'zygom  fx  ., 
CISC  red  simp  malar.'zygom  fx  ... 

Closd  rductr  splint  alveolus  , 

Alveolus  open  reduction  , 

Reduct  simple  facial  bone  fx 

Maxilla  open  reduct  compound  . 
CISC  reouc!  compo  maxilla  fx  ,  .. 
Open  'eOuct  compc  mandble  fx 
ClsC  reduct  compC  mandbie  tx  . 
Open  red  comp  malar  zygma  fx 
CIsa  red  comp  malar  zygma  tx  . 
Open  'eauc  compd  alveolus  'x  . 
Alveolus  dso  reouc  stbiz  te 
Reduct  compna  facial  bone  'x    . 
Tm|  open  reduct-dislocation 
Closed  tmp  manipulation 
Tmj  manipulation  under  anes;   ... 

Removal  of  tmj  condyle    , 

Tm;  meniscectomy  

Tm|  repair  of  joint  disc       

Tm|  exasn  of  joint  membrane  .... 

Tmj  cutting  of  a  muscle  , 

Tmj  reconstruction      

Tmi  cutting  into  joint  

Tmj  reshaping  components 

Tmj  aspiration  joint  fluid  

Lysis  *  lavage  w  catheters  

Tmj  diagnostic  arthroscopy  

Tmj  arthroscopy  lysis  adhesn  .... 

Tmj  arthroscopy  disc  reposit    

Tmj  arthroscopy  synovectomy 
Tmj  arthroscopy  discectomy 
Tmj  arthroscopy  debndemen- 

Occlusal  orthotic  appliance  

Tmj  unspecified  the''apy     

Dent  sutu'  recent  wnd  to  5cfn   ... 

Dental  suture  wound  to  5  cm 

Suture  complicate  wnd  >  5  cm  .. 

Dental  skin  graft  

Reshaping  bone  orttiognathic    ... 


APC 


0330 


Relative 
weignt 


Paymen' 
^ate 


0.5745 


$31.35 


0330  0.5745  $31.35 


National 
jnadjustec 
copayment 


Minimum, 
unadiustec 
copayment 


$627 


$6  27 


CPT  codes  and  descriptions  only  are  copyright  Americar  Meoica:  Associaiic-   Ai  Rig-ts  Resefvea  Applicable  CARSD^ ARS  Aoply 
Copynght  Americar  Dentai  Association   Ali  nghts  'ese'vec 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


D7941 

D7943 

D7944 

D7945 

D7946 

D7947 

D7948 

D7949 

D7950 

D7955 

D7960 

D7970 

D7971 

D7972 

D7980 

D7981 

D7982 

D7983 

D7990 

D7991 

D7995  , 

D7996  , 

D7997 

D7999  . 

D8010  . 

D8020 

D8030 

D8040 

D8050 

D8060 

D8O70 

D8080 

D8090 

D8210 

D8220  . 

D8660  . 

D8670  . 

D8680 

D8690 

D8691 

D8692  . 

D8999 

D9110  . 

D9210  . 

D9211 

D9212 

D9215 

09220 

D9221 

D9230 

09241  , 

09242 

D9248 

O9310  . 

D9410  ., 

09420  , 

09430  .. 

09440  .. 

09450  .. 

D961C  . 

09630  . 

09910  .. 

09911  .. 
09920  .. 
09930  . 

09940  . 

09941  . 

09950  . 

09951  . 

09952  .. 
D9970  . 

09971  . 

09972  . 
09973 
09974 


Ie 

E 
E 
E 
E 
C 
E 
E 
I  E 
E 
E 
E 
E 
E 
E 
E 
E 
1  E 
E 
E 

E  . 
E  , 
E  , 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 

N  : 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

N  . 

E  . 

E  . 

N  . 

E  ., 

E  . 

E  .. 

E  . 

E  .. 

E  .. 

E  .. 

S  .. 

E  .. 

E  .. 

E  .. 

S  .. 

S  .. 

E  ., 

S  .. 

S  .. 

S  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 


Bone  cutting  ramus  closed  

Cutting  ramus  opan  w/graft 

Bone  cutting  segrrtented  

Bone  cutting  body  mandible  

Reconstruction  max'lla  total  

Reconstnjct  maxilla  segment  

Reconstruct  midface  no  graft  

Reconstruct  midface  w/gratt  

Mandible  graft       

Repair  maxillofacial  defects  

Frenulectomyfrenulotomy  

Excision  hyperolastic  tissue  

Excision  pericorona!  gingiva  

Surg  -^edct  'iDrous  tuberosit 

Sialolittiotomy  

Excision  of  salivary  gland  

Sialodocnopiasty 

Closure  of  salivan/  fistula  , 

Emergency  tracheotomy  , 

Oentai  coronoioectomy   , 

Synt^etlc  graft  facial  bones 

Implant  mandible  'or  augment  ..., 

Appliance  'emoval   

Oral  surgery  procedure  

Limited  dental  tx  pnmary  

Limited  dental  tx  transition  

Limited  dental  tx  adolescent  

Limited  dental  tx  adult    

Intercep  denta!  tx  pnmary  

Intercep  dental  tx  transitn  ., 

Compre  dental  tx  iransition  

Compre  dental  tx  adolescent  

Compre  dental  tx  aduit  

Orthodontic  rem  appliance  tx  

Fixed  appliance  t^erapy  hcibt 

Preorttiodontic  tx  i/isit  

Penodic  orthodontc  tx  visit 

Orthodontic  retention  

Orthodontic  treatment   

Repair  ortho  appliance '. 

Replacement  retainer Z 

Orthodontic  procedure   

Tx  dentsi  pain  mine  proc  

Dent  anesthesia  a/c  surgery  

Regional  block  anesthesia      

Tngeminai  clock  a.nesthesia   

Local  anesthesia    „ 

General  anesthesia  

General  anesthesia  ea  ad  15m  .. 

Analgesia       

Intravenous  sedation  

IV  sedation  ea  ad  30  m  

Sedation  (non-ivj    , 

Dental  consultation  

Dental  nouse  call   

Hospital  call  

Office  visit  dunng  hours  

Office  visit  after  hours  

Case  presentation  tx  plan  

Dent  therapeutic  drug  inject „ 

Other  dnjgs/'medicaments 

Dent  appi  desensitizing  med  

AppI  desensitizing  resin   

Behavior  management  

Treatment  of  complications  

Dental  occlusal  guard  

Fabncation  athletic  guard 

Occlusion  analysis      

Limited  occlusal  adjustment 

Complete  occlusal  ad|ustment  

Enamel  microabrasion   

Odontoplasty  1-2  teeth  

Extml  bleaching  per  arch  

Extml  bleaching  per  tooth  

Intml  bleaching  peMooth  - 


0330 


0.5745 


0330 

0330 


0.5745 
05745 


0330 

0330 

0330 


0.5745 
0.5745 
05745 


$31.35 


$31.35 
$31.35 


$31.35 
$31.35 
$31.35 


$6.27 


$6.27 
$6.27 


$6.27 
$6.27 
$6.27 


"c^':.":r^^TA^;::.^::T^.r::T:^^^^^^  '^^°^"^°"  ^"  "^'^^  ^^-'^'^  ^'-^'^  ^*"^^^"= ^^-v. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

oiaius  inai- 
cator 

Condrtion 

D9999  

E  

A  

A  ...; 

a 

a 

A  

A  

A  

A  

A  

E  

A  

A  

Y  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

J  ::::::::::::::::::: 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

E  

E  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

E  

A  

A  

A  

A  

E0100  

E0105  

E0110    

E0111      

E0112     

E0113    

E0114  

E0116  

E0117    

E0118     

E0130  

Ni:::z:::::::: 

E0135  

E0140  

E0141    

Nl 

E0142      

E0143     

DG 

E0t44   

E0145   

E0146    

E0147     

DG 

DG 

E0146  

E0149  

E0153  

E0154  

E0155  

E0156      

E0157   

E0158  

E0159   

E0160      

E0161      

E0162       

E0163       

E0164       

E0165      

E0166       

DG 

E0167    

E0168   

E0169  

E0175      

E0176      

E0177      

E0178    

E0179   

E0180  

E0181       

E0182      

E0184   

E0185  

E0186      

E0187      

E0188    



E0189    

E0190  

E0191     

NJ 

E0192   

E0193  

E0194  

E0196  

E0197  

E0198   

E0199      

E0200    

E0202   

E0203  

E0205  

E0210    

E0215    

E0217    

E0218      

E0220      

E0221    

E0225   

E0230   

Descnption 


Ad|unctive  procedure  

Cane  ad)ust/fixed  wtb  tp  

Cane  ad]ust/fixed  QL^ad/'S  pro  .... 
Crulch  forearm  pair  

Crutch  forearm  each  

Crutch  underarm  pair  wood  

Crutch  underarm  each  wood   .... 
Crutch  underarm  pair  no  wood 
Crutch  underarm  each  no  wood 
Underarm  spnngassisl  cnjtch  ... 

Crutch  substitute  

Walker  ngid  adjuslfixed  h! 

Walker  folding  adjuslfixed  

Walker  w  trunk  support        

Rigid  walker  wheeled  wo  seal    , 
Walker  ngid  wheeled  wrth  se 
Walker  folding  wheelec  w  c  s 

Enclosed  walker  w  rea'  seat  

Walker  whiec  seatcrutcr^  att 

Folding  walker  wheels  w  seat     . 
Walker  vanat>le  wheel  resist 
Heavyduty  walker  no  wheels    ... 

Heavy  aufy  wheeiec  walker  

Forearm  crutch  platfom^  atta 
Walker  piat'orm  attachmen' 
Waike'  wheel  attachment. pair  ... 

Waike'  sea!  attachment  

Walker  crutch  attachment  

Waike'  leg  extenders  set  of4  .... 

Brake  for  wheeiec  walker  

Sitz  type  bath  or  equipment  

S'tz  bath  eguipmer^!  wfaucet  .... 

Sitz  bath  cr.a''  

Commode  chai'  station'\  fxd 
Commooe  chair  mopiie  'ixec  a 
Commode  chair  station-v  ae; 
Commode  chair  rTX)biie  detach 
Commooe  chair  pail  or  oar 
heavyduhy 'wioe  commooe  chair 
Seatlift  incorp  commodechair    .. 
Commooe  cnair  'oot  rest 
Air  press'e  padcushion  nonp 
Water  press  paacushion  nonp  . 
Gel  pressre  padcushior  nonp  .. 
Dry  pressre  pad  cushion  nonp  .. 
Press  pad  alternating  w  pump  .. 
Press  pad  alternating  w   pum  ... 
pressure  paa  alternating  pum  ... 

Dry  pressure  maRress         

Gel  pressure  mattress  pad  

Air  pressure  mattress         

Water  pressure  mattress    

Synthetic  sheepskin  paa  

Lambswooi  sheepskin  pad  

Positioning  cushion   

Protector  hee.  O'  elbow 

Pad  wheeich-  low  pres&'posil  ... 

Powered  ar  tlotatior  bec    

Air  fluidized  bed  

Gel  pressure  mattress 

Air  pressure  pad  tor  mattres 
Water  pressure  paa  'or  mart- 
Dry  pressure  pad  tor  mattres 
Hea!  lamp  without  stanc 
Phototherapy  light  w  pholom  ... 

Therapeutic  iightt>ox  tabietp  

Heat  lamp  with  stanc  

Electnc  heat  pac  stanaara  

Electnc  heat  pad  moist     

Water  circ  heat  pac  w  pump 

Water  arc  cold  pac  w  pump  

Hot  water  bottle  

Inf'area  heating  paa  system  

Hydrocollalor  unit  

Ice  cap  or  collar  


apc 


Relative 
weigh; 


Payment 
rale 


NatK)ra!  Minimum 

unad|usted       unadjustec 
copayment    ,    oopayment 


CPT  codes  and  descriptions  only  are  copyright  Amencari  Medioa  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copynght  Amencan  Dentai  Association  Ar  nghts  reserved 


! 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


E0231 

E 

E0232  

E 

E0235  

A 

E0236  

A 

E0238  

A 

E0239  

A 

E0240 

E 

E0241  

F 

E0242  

E 

E0243  

E 

E0244  

E 

E0245  

E 

E0246  

E 

E0247  

E 

E0248 

E 

E0249  

A 

E0250  

A 

E0251  

A 

E0255  

A 

E0256  

A 

E0260  

A 

E0261  

A 

E0265 

A 

E0266 

A 

E0270 

E 

E0271  

A 

E0272  

A 

E0273  

E 

E0274     . 

E 

E0275 

A 

E0276 

A 

E0277  

A 

E0280  

A 

E0290  

A 

E0291  

A 

E0292  

A 

E0293  

A 

E0294  

A 

E0295  

A 

E0296 

A 

E0297  

A 

E0300  

Y 

E0301  

Y 

E03O2  

Y 

E0303  

Y 

E0304  

Y 

E03C5  

A 

E0310  

A 

E0315  

E 

E0316  

A 

E0325   

A 

E0326 

A 

E0350 

E 

E0352 

E 

E0370  

E 

E0371 

A 

E0372 

A 

E0373 

A 

E0424 

A 

E0425 

E 

E0430 

E 

E0431 

A 

E0434  

A 

E0435  

E 

E0439  

A 

E0440 

E 

E0441 

A 

E0442 

A 

E0443 

A 

E0444 

A 

E0445 

A 

E0450 

A 

E0454 

A 

E0455 

A 

E0457  

A 

Nl 


Nl. 
Nl  . 
Nl. 
Nl. 
Nl. 


Wound  warming  device 

Warming  card  for  NWT  

Paraffin  Dath  jnit  portable 

Pump  tor  water  cixulating  p  

Heat  pad  non-electnc  moist  

Hydrocollator  unit  portable  

Batti/shower  cnair  

Bath  tub  wall  'ail   

Bath  tub  rail  floor  , 

Toilet  rail     

Toilet  seat  raised  

Tub  stool  or  bench  

Transfer  rub  rail  attachment 

Trans  bench  w  wo  comm  open  ... 

HDtrans  bench  w/wo  comm  open 

Pad  water  circulating  heat  u  

Hosp  bea  'ixed  ht  w   mattres  

Hosp  bed  fixd  ht  w/o  mattres  

Hosprtal  bed  var  ht  w/  mattr 

Hospital  bed  var  ht  w/o  matt  

Hosp  bed  semi-electr  w/  matt  

Hosp  bed  semi-eiectr  wo  mat  ..... 

Hosp  t)ed  total  eleclr  w  mat  , 

Hosp  bed  total  elec  w/o  matt  , 

Hospital  bee  institutional  t , 

Mattress  innerspnng  

Mattress  foam  rubber , 

Bed  board    

Over-bed  table  * 

Bed  pan  standard  .'. 

Bed  par  fracture   

Powered  pres-redu  air  niattrs  

Bed  cradle 

Hosp  bed  fx  ht  w/o  rails  w/m  

Hosp  bed  'x  ^'t  w/o  rail  w/o  

Hosp  bed  va'  ht  w/o  rail  w/o  

Hosp  bed  var  ht  wo  rail  w/  

Hosp  bed  semi-eleot  w/  mattr  

Hosp  bed  semi-elect  w/o  matt  

Hosp  bed  total  elect  w/  matt  

Hosp  bed  "otai  elect  w/o  mat  

Enclosed  ped  cnb  riosp  grade  

HD  hosp  bed   350-600  lbs  

Ex  hd  hosp  bed  >  SCK)  lbs 

Hosp  bed  hvy  dty  xtra  wide  

Hosp  bed  xtra  hvy  dty  x  wide  

Rails  bed  side  half  length  

Rails  bee  side  full  length  

Bed  accessory  brdtbl/supprt  

Bed  safety  enclosure  

Unnal  male  |ug-typa  

Unnal  female  jug-type  „, 

Control  unit  bowel  system  

Disposable  pack  wliowel  syst  , 

At  elevator  for  heel    , 

Nonpower  mattress  overlay  , 

Powered  air  mattress  overlay  , 

Nonpowered  pressure  mattress  .... 

Stationarv  compressed  gas  02  

Gas  system  stationa'y  compre  

Oxygen  system  gas  portable  

Portable  gaseous  02        

Portable  liquid  02     

Oxygen  system  liquid  portabi 

Stationary  liquid  02         

Oxygen  system  liquio  station  

Oxygen  contents,  gaseous  

Oxygen  contents,  liquid   

Portable  02  contents  gas  .: 

Portable  02  contents  liquid  

Oximeter  non-mvasive   '. 

Volume  vent  stationary/porta  

Pressure  ventilator 

Oxygen  tent  excl  croup/ped  t 

Chest  shell 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


ZL'''^>Tr!^lT.^TT.\''''''  '"  "^/:'^"  *™^"'^"  '^^''■'^'  Association.  All  Rights  Resented.  Applicable  FARS/DFARS  Apply 
Lxjpynght  Ar^encar  Denta!  Association  All  nghts  reserved  "wi' 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

Descnption 

APC 

Relative            Payment     '      ^^^^    '     Minimum 
weight                'ate             unadjusted       unadjusted 
^  '                                   copayment       copayment 

E0459 

A                  

A      

Chest  wrap  

Neg  press  vent  portabl/statn 

E0460 

E0461 

A     

Vol  ven;  noninvasive  interfa 

Rocking  bed  w   or  Wo  side  r  

E0462 

A     

'„, 

E0470 

Y      

Nl 

Nl 

Nl 

RAD  wo  backup  non-mv  intfc  

RAD  w'backup  nor  inv  intrfc         

E0471 

Y     

Y     

E0472 

RAD  w  backup  invasive  intrlc         

E0480 

A      

Percussor  eiect'pneum  home  m  

E0481 

E     

A     

Intrpulmnry  percuss  vent  sys  ■ 

E0482 

Cough  stimulating  device    •. 

•^ 

E0483 

A     

Chest  compression  gen  system 

Non-elec  oscillato'>  pep  cfvc  

E0484 

A     

E0500 

A      

Ippb  all  types                         



E0550   , 

A      

Humidi'  e<rtens  supple  v\  ippb  

Humiditie'  for  use  w   -egula  

E0555 

A     

E0560 

A   

Y  

Y  

A    

Humiditie'  supplementai  w  i       

E0561    

Nl 

Nl 

Humidifie'  nonheatec  *  PAP       

E0562     

Humidifier  heated  used  a  PAP  

E0565 

Compressor  air  power  source  

E0570 

A    

Nebulize^  with  compression        

' 

E0571 

A   

Aerosol  compressor  to'  svnet:     

E0572 

A     

Aerosol  compressor  ad|ust  p'     

■.•.....^•.. .,..,,. 

E0574 

A     

Ultrasonic  generator  w  svneb  

Nebulize^  ultrasonic      

E0575 

A     

E0580 

A     

Nebulizer  fo'  use  w   'egulat  

Nebulizer  w  compressc  &  he  

E0585 

A    

E0590      

A  

A  

A  

E  

A  

A  

A  

A  

A  

A  

A  

N  

A  

A  

A  

A  

A  

E  

A  

A  

A  

A  

A  

A  

Y  

Y  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Y  

A  

A  ..,- 

A  

A  

E  

A  

E  

A  

A  

Dispensing  fee  dme  neb  drug    

E0600      

Suction  pump  pclafc  horn  rrxxjl  

■"■ 

E0601       

Cont  aii^vay  pressure  device   ....'. 

Manual  bfeas;  pump            

-r 

E0602   

. 

E0603 

Electnc  breast  pump 

E0604       

Hosp  grade  elec  breast  pump  

E0605      



Vaponze'  room  type  

Drainage  boa^o  postural  

Blood  glucose  monrtc  home      „ 

Pacemaker  monit-  audible'vis    

E0606     

E0607      

E0610      

E0615     

Pacemaker  momtr  digital/vis  

E0616    

.\. 

Cardiac  event  reccder     

E0617    

Automatic  ext  defibnllatc    

E0618     

Apnea  monitor                     

E0619  

Apnea  moniior  w  recorde'  

E0620   

Cap  bid  skin  piercing  laser  

E0621     

Patient  li*t  sling  or  seat  

Patient  li*t  bathroom  or  toi _ 

E0625     

E0627     

Seat  lift  incorp  lif:-criair  

E0628      

Seat  litt  to-  pt  fum-electr  

E0629  

Seat  litt  for  pt  tum-non-e)  

Patient  lift  hydraulic  



E0630  

—  •-....•.*«. 

E0635   

Patient  lift  electnc      

E0636    

PT  support  &  positioning  sys  

E0637    

Nl 

Nl 

Sit-stand  w  seatiiti  wheeled  

" 

E0638       

Standing  *^ame  svs  wheeled  

E0650    

Pneuma  compreso-  non-segment 

Pneum  compressor  segments     

E0651    

E0652      

Pneum  comp^es  w  cai  pressure   

E0655       

Pneumatic  appliance  hah  arm  

Pneumatic  appliance  *jli  leg  

Pneumatic  appliance  'uil  arm  

Pneumatic  appliance  hal'  leg  

Seg  pneumatic  appi  'uli  leg  

Seg  pneumatic  appi  *;>ii  anm       

E0660      

E0665      

E0666        

E0667      

E066e        

E0669     

Seg  pneumiatic  appi'  nai*  lea      

E0671     

Pressure  pneum  app.  'uli  lea      

E0672      

Pressure  pneum.  app'  'uli  anx'       

E0673      

Pressure  pneum  appi  nair  leg     

E0675      

Nl 

Pneumatic  compression  device  

E0691     

Uvi  pnl  2  so  tt  or  less  

E0692      

Uvl  sys  panel  4  ft  

— — 

E0693     

— •■ 

Uvi  sys  panel  6  ft  

E0694   

Uvl  mc  cabinet  sys  6  ft  

E0700      

Safety  equipment      

E0701      

Helmet  w  face  guard  prefab  

E0710      

Restraints  any  type  

E0720      

Tens  two  lead  

E0730    

Tens  four  lead  

CPT  codes  and  aescnpttons  onty  are  cocynght  American  Medical  Association.  All  Rights  Reserved  Applicable  FARSTDFARS  Apply. 
Copynght  American  Oentai  Associar^on  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


E0731    A 


E0740 

E0744 

E0745 

E0746 

E0747 

E0748 

E0749 

E0752 

E0754 

E0755 

E0756 

E0757 

E0758 

E0759 

E0760 

E0761 

E0765 

E0776 

E0779 

E0780 

E0781 

E0782 

E0783 

E0784 

E0785 

E0786 

E0791 

E0830 

E0840   , 

E0850   . 

E0855   . 

E0860  . 

E0870   . 

E0880   . 

E0890   . 

E0900   . 

E0910   . 

E0920   . 

E0930   . 

E0935   . 

E0940   . 

E0941    . 

E0942   . 
E0943   . 

E0944   . 

E0945   . 

E0946   . 

E0947   , 

E0948    . 

E0950   . 

E0951    . 

E0952 

E0953   . 

E0954   . 

E0955   . 

E0966  . 

E0957   . 

E0958   . 

E0959  . 

E0960 

E0961 

E0962 

E0963  .. 

E0964 

E0965 

E0966 

E0967 

E096e 

E0969 

E0970 

E0971 

E0972 

E0973 

E0974    . 


E 
A 
A 
E 
A 
A 
N 
N 
A 
E 
N 
N 
A 
A 
E 
E 
E 
A 
A 
A 
A  . 
N 

N  . 
A 
N  . 
N  . 
A  . 
N  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
E  . 
E  . 
E  . 
E  . 
E  . 

Y  . 

Y  . 

Y  . 
A  . 
B  .. 

Y  ., 
B  .. 
A  .. 
A  .. 
A  .. 
A  .. 
B  .. 
B  .. 
A  .. 
B  .. 
B  .. 
B  .. 
A  .. 
B  .. 
B  .. 


DG 


Nt 


uescnption 


Conductive  ganmant  for  tens/  .... 
Incontinence  treatnent  systm  ... 
Neuromuscular  stim  for  scoli  .... 
Neuromuscular  stim  for  shock  .. 
;  Electromyograpfi  biofeedback  ... 
Elec  osteogen  sum  not  spine  .... 

Elec  osteogen  itinn  spinal  

Elec  osteogen  st'Tn  implanted  ... 

Neurostimulator  electrode  

Pulsegenerator  p:  programmer  . 

Electronic  saiivarv  ^eflex  s  

implantable  pulse  generator  

Implantable  RF  receiver  , 

External  RF  transmitter  

Replace  rdfrquncy  transmrttr 

Osteogen  ultrasound  stimltor  

Nontt^erm  eiectromgntc  device  .. 

Nerve  stimulator  tor  ix  n&v  

iv  pole 

Amb  infusion  pump  mechanical  . 
Mech  amp  infusion  pump  <8hrs 

External  ambulatory  infus  pu  

Non-progran~3ie  nfusion  pump  .. 
Programmable  ir^'usion  pump  .... 

Exi  amb  mfusn  purr^p  insulin  

Replacement  impi  pump  cathet  . 
Implantable  cump  replacement  .. 

Parenteral  ir'usion  pump  sta  

Ambulatory  traction  device 

Tract  frame  attach  headtx)ard   ... 

Traction  stand  'ree  standing  

Cervical  traction  equipment 

Tract  equip  cenyical  tract 

Tract  frame  attach  footboard  

Trac  stand  f^ee  stand  extrem  

Traction  'rame  attach  pelvic  

Trac  stand  'ree  stand  pelvic  

Trapeze  bar  attacned  to  bed  

Fracture  frame  artaKhed  to  b  

Fracture  frame  free  standing  

Exercise  device  passive  moti  

Trapeze  bar  free  standing  

Gravity  assisted  faction  de   

Cervical  head  na'-ness/halter  , 

Cervical  pillow 

Pelvic  bell  ha  mess/boot  , 

Bett/hamess  extremity 

Fracture  frame  dual  w  cross  , 

Fracture  frame  attachmnts  pe  

Fracture  frame  aftactimnts  ce  

Tray  i 

Loop  heel  1 

Toe  loop/holder,  ejKh  

Pneumatic  tJ  re  

Wheelchair  semi-pneumatic  ca  ... 

Cushioned  headrest  

W/c  lateral  trunic'hip  suppof 

W.'c  medial  thigh  support  

Whichr  art-  conv  1  ann  drive  

Amputee  adapter  

W/c  shouide'  harness/straps  

Wheelchair  brake  extension 

Wheelchair  1  inch  cushion  

Wheelchair  2  inch  cushion  

Wheelchair  3  inch  cushion  

Wheelchai'^  4  inch  cushion  

Wheelchair  head  'est  extensi  

Wheelchar  hand  nms    

Wheelchair  commode  seat 

Wheelchair  narfowirg  oevtce  

Wheelchair  no  2  footplates  

Wheelchair  anti-tipping  devi  

Transfer  board  or  device 

Wlieeichair  adiustabi  height 

Wheelchai'  grade-aid        


APC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


r^  "^Y'^  descriptions  only  are  copynght  American  Medical  Associatiofi,  All  Rights  Resen/ed,  Applk:at>te  FARS/DFARS  Aoofv 
Copyngnt  Ar^encar  Oentai  Association   All  nghis  reserved  r^no-uirMns  Mppty, 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


E0975 
E0976 
E0977 
E0978 
E0979 
E0980 
E0981 
E0982 
E0983 
E0984 
E0985 
E0986 
E0990 
E0991 
E0992 
E0993 
E0994 
E0995 
E0996 
E0997 
E0998 
E0999 
E1000 
E1001 
E1002 
El  003 
E1004 
E1005 
E1006 
£■•007 
El  008 
E1009 
E1010 
E1011 
E1012 
E1013 
E1014 
E1015 
E1016 
E1017 
E1018 
E1019 
E1020 
E1021 
E1025 
El  026 
El  027 
E1028 
El  029 
El  030 
E1031 
El  035 
El  037 
E1038 
El  050 
E1060 
El  065 
E1066 
E1069 
El  070 
El  083 
El  084 
El  085 
E1086 
El  087 
El  088 
El  089 
E1090 
E1091 
E1092 
E'093 
E1100 
E1110 
E1130 
E1140 


B 
B 
B 
B 
8 
B 
Y 
Y 
Y 
Y 
Y 
Y 

e 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
A 
A 
A 
A 
A 
A 
A 
A 
Y 
A 
Y 
A 
A 
A 
Y 
Y 
Y 
A 
B 
A 
A 
A 
A 
B 
B 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 


DG 
DG 


DG 


Nl. 
Nl. 
Nl. 
Nl. 
Nl. 
Nl. 


DG 


DG 


Nl 
Nl 
Nl 
Nl 
Nl 
Nl 
Nl 
Nl 
Nl 


Nl 
Nl 


Nl 
Nl 
Nl 


DG 
DG 


ONG 


Description 


Wheelchair  reinforced  seat  u  

Wheeichai'  reinforced  back  u  

Wheelcha"  Aedge  cushion  

Wheelchair  belt  w  airplane  b 

Wheelchair  oeit  wrth  veicro  

Wheelchai'  sa^e'v  ves:        

Seat  jpholsten,    ^eplacerrient  

Back  jphoistery    -epiacenient 

Add  Dwr  jcysticK  

Add  pwr  tiller  

W  c  sea;  htt  mechanism 

Man  A  c  Dush-nrn  pow  assist  

Whellchair  elevating  leg  res  

Wheeichar  jpholstn*  sea;  ., 

Wheelchair  solid  sea;  insert  

Wheelchair  back  upholstery  

Wheelchair  arm  'est  

Wheelchair  call  rest    

Wheelchair  tire  solid  

Wheeicnai-  caster  w  a  fork  

Wheeichar  caster  wio  a  fotli  

Wheelch'  pneumatic  tire  wAvh  

Wheelchai'  tre  pneumatic  ca       

Wheelchai'  wheel  

Pwr  sea;  tilt    _ 

Pwr  sea;  recline    

Pw'  sea;  -eclire  mech  

Pw'  sea;  'ecline  pwr    

Pw'  sea;  compo  w'o  shear  

Pw'  sea;  combc^  w  shear  

Pwr  sea;  conDc  pw-  shear  

Aoa  mech  leg  eievation      

Ada  pwr  leg  eievaticr"         

Ped  wc  modit>  width  ad  ustm  

Int  sea;  sys  planar  pec  w  c  

In;  sea;  sys  contou'  pec  wc  

Reclining  back  add  pec  wc 

Shock  absorber  'c  mar  w/c  

Shock  aosc^e'  tO'  powe'  w/c  

HD  shck  absrp'  'or  he  man  wc  

HD  shck  abs't*-  'o'  ^a  powwc    

HD  feature  powe'  sea;  

Residua,  limb  suppol  system  

Ex  hd  'eature  power  seat  

PeCwc  lalthc  sup  nocontour  '.. 

Pedwc  cortou'ed  iallhor  sup  >... 

Ped  wc  iaiant  support  

W'C  manual  swingaway 

W/C  ven;  tray  'ixed    

W  c  ven;  ;-ay  gimbaied  

Roiiabou;  chair  with  casters 

Paiien*  transfer  system   

Transpot  chair  ped  size  

Transpoi  chair,  adult  size  

Whelchr  fxa  'uli  length  arms        

Wheelchair  detachable  arms      

Wheelchair  power  anachment  

Wheelchair  battery  charger  

Wheelchai-  deep  cycie  batter  

Wheelchair  detachable  'oot  r  

Hemi-wheelchai'  fixec  a-ms         

Hemi-wheelch.ai'  detachable  a    

Hemi-wheelchai'  tixec  a-ms         „, 

Hemi-wheeichai'  oetaofiabie  a     

Wheelchair  ughrw-  'ixec  arm  

Wheelchai'  nghtweign;  ae;  a  „.. 

Wheelchair  iightwi  'ixed  arrn  

Wheelchair  hghtweigh;  det  a  

Wheelchai'  youth   

Wheelchair  wide  w/  leg  rests  

Wheelchair  wide  w/  foot  rest 

Whchr  s-recl  fxd  arm  leg  res  

Wheelchair  semi-recl  detach 

Which'  stand  fxd  arm  1  'est  

Wheelchai'  standard  detach  a  


APC 


Relatrve 
weight 


Payment 
rale 


Naftona!  Minimum 

unad|usiec       unaoiustec 
copaymen;       copayment 


CPT  codes  and  descriptions  only  are  copyright  Amencan  Med  cai  Association  All  Rights  Reserved.  Applical>le  FARS/DFARS  Apply. 
Copyright  Amencan  Dental  Association  All  rigrirs  reserved 
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Addendum  B.-Payment  Status  by  HCPCSCode  and  Related  Information  Calender  Year  2004— Continued 


CPT  HC 


Status  indi- 
cator 


Condition 


D*scnption 


E1150  A 


E1160 
E1161 
El  170 
E1171 
El  172 
EtiSO 
El  190 
E1195- 
El  200 
E1210 
E1211 
E1212 
E1213 
E1220 
El  221 
El  222 
E1223 
E1224 
El  225 
El  226 
El  227 
El  228 


E1230  A 


E1231 

El  232 

El  233 

E1234 

E1235 

El  236 

E1237 

El  238 

El  240 

El  250 

E1260 

E'270 

El  280 

El  285 

E1290 

El  295 

El  296 

E1297 

E'298 

E130C 

Et310 

E1340 

El  353 

El  355 

El  372 

E1390 

E139' 

El  399 

E1405 

E1406 

E1500 

E151C 

El  520 

E1530 

E1540 

El  550 

E1560 

El  570 


E1575  A 

E1580  i  A 


E1590 
El  592 
El  594 
E1600 
E1610 
E1615 
El  620 
El  625 
El  630 
E1632 
E1634 


-- 


Wheelchair  standard  w/  leg  r ... 

Wheelchair  fixed  arms  

Manual  adult  wc  <n  tlltinsp)ac  ..... 

Whichr  ampu  fxd  arm  leg  rest  .. 

Wheelchair  ampulee  w/o  leg  r  ., 

Wheelchair  amputee  detach  ar  . 

Wheelchair  amputee  w,  foot  r  ... 

Wheeicnair  ampLtee  w  leg  re  .. 

Wheelchair  anp^tee  heavy  dut 
.  Wheelchair  amputee  fixed  arm  . 

Whichr  mo;o  'u'  arm  leg  rest  .... 

Wheelchair  motorized  w/  det  .... 

Wheelchair  motorized  w  full  

Wheelchair  motorized  w/  det  .... 

Whichr  special  size/constrc 

Wheelchair  spec  size  w  foot  

Wheelchair  spec  size  w/  leg  

Wheelchair  spec  size  w  foot  

Wheelchair  spec  size  w/  leg  

Wheelchair  spec  sz  semi-reci  ... 

W/cn  access  anti-rollback  

Wheelchair  spec  sz  spec  ht  a  ... 

Wheelchair  spec  sz  soec  ht  b  ... 

Power  operatea  venicle  

Rigid  ped  wc  tilt-in-space 

Folding  ped  wc  tilt-in-space  

Rig  ped  wc  titnspc  w/o  seat  

Fid  ped  wc  titnspc  v./o  seat  , 

Rigid  ped  wc  adjustable , 

Folding  ped  wc  adjustable  

Rgd  ped  wc  ad)stabl  w/o  seat  .... 

'  Fid  ped  wc  adistaU  w/o  seat  

I  Whchr  lltwt  det  anm  leg  rest  

I  Wheelchair  lightwt  fixed  ann  

Wheelchair  lightwt  foot  rest 

j  Wheelchair  lightweight  leg  r  

Whchr  h-duty  det  ami  leg  res  .... 

I  Wheelchair  heavy  duty  fixed  

Wheelchair  hvy  duty  detach  a  ... 

Wheelchair  heavy  duty  fixed  

Wheelchair  special  seat  heig  

Wheelchair  special  seat  dept  

Wheelchair  sf>ec  s«at  depttVw  ... 

Whirlpool  portable  

Whirlpool  non-portable  

Repair  for  DME.  par  15  min 

Oxygen  supplies  regulator  

Oxygen  supplies  stand/rack 

j  Oxy  suppi  heater  f»r  nebuliz 

'  Oxygen  concentratDr 

Oxygen  concentrator,  dual  

Nl Durable'medical  equipment  mi  .. 

02/water  vapor  eniich  w/heat  .... 

02/water  vapor  ennch  w/o  he  .... 

Centnfuge 

Kidney  dialysate  delivry  sys  

Hepann  infusion  pump  

Replacement  air  bubble  detec  ... 

Replacement  pressu'e  alarm  

Bath  conductivity  Tiete'   

Replace  blood  leaK  detector  

Adjustable  chair  <or  esrd  pt  

Transducer  pro(ect/*ld  bar 

Unipupctijre  control  system  

Hemodiarysis  machine  

Auto  interm  pentoneal  dijlly  , 

Cycler  dialysis  machine  , 

Deltinstai'  cnrg  heme  equip , 

Reverse  osmos.s  n2o  purl  sys  .... 

Deionizer  H20  pun  system  , 

Replacement  olood  pump  

Water  soften, ng  system    

Reciprocating  pentoneal  dia  

Wearable  atificiai  kidney 
Pentonea!  dialysis  damp   


Nl 


Nl 


A  PC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


rZ  ""tf  4^"*^  aescnptions  only  are  copynght  American  Medical  Associatior  All  Rights  Reserved  Applcabie  FARS/DFARS  AddIv 
Copynght  American  Dental  Association  All  ngWs  'eserved  rnno/L-r^n^  «ppiy 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004 — Continued 

CPT/HCPCS 

Status  indi- 
cator 

Condmon                                  Descnptioo                                     APC 

, 

Relative 
weight 

Pavmen'            National            Mioimurri 
'ate             jnadiustec       uriadiusted 
oopayment       copaymeni 

E1635  

A  

A  

A  

J  =:::::;: 

A  

A  „ 

A  

A 

A  

A  

A  

A  ..: 

A  

A  

A  

A  

A  

A  

A  .„ 

A  

A  

A  

A  

A  

A 

A  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  ......>. 

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y 

CoTipaci  travel  hemodialvzef  

E1636  

Sort>ent  cartndges  pe^  10   

Hemostats  for  dialysis  each 

Dialysis  scale                     

E1637  

E1639   

- 

E1699    

Dialysis  equipment  noc        

.....tt. ............ 

E1700   

Jaw  rnotion  rehab  system  

RepI  cushions  for  )aw  motwn  

RepI  measr  scales  )aw  motion    „ 

Adjust  elbow  extfflex  device       

•"•"**•* 

E1701    



E1702  

.»... 

....... «....^..... 





E1800  

E1801    

SPS  elbow  device               

E1802    

Ad)St  forearm  pro/sup  device  „ 

Adjust  wnst  exVHex  device 

E1805  

E1806  

SPS  wnst  device              

E1810      

Adjust  knee  ext^tex  device  

SPS  knee  device           

................... 

E1811      



E1815  

Adjust  ankle  exlflex  device  

SPS  ankle  device        

SPS  foreann  device  

Soft  interface  matenal  

E1816  

«t-.... 

E1818      

................... 

E1820    

' "* 

E1821     

Replacemeni  interface  SPSD  

E1825     

Adjust  finger  ext^lex  devc  

E1830  

Adjust  toe  ext/ftex  device  



E1840  

Adj  shoulder  ext/ftex  device  

AAC  non-electronic  board           

E1902  

* 

E2000  

Gastnc  suction  pump  hme  rndl    

E2100      

Bid  glucose  monitor  w  voice       

E2101     

Bid  glucose  monitor  w  lance       

E2120     

Nl _ 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl „... 

Nl 

Nl 

Nl 

♦II  .„ 

Pulse  ger  sys  tx  enddvmp  fl  

E2201     

Man  w/ch  ace  seat  w>=202<242  

E2202    

Seat  width  24-27  ir             

E2203     

Frame  depth  less  than  22  m „ 

Frame  depth  22  to  25  m     

E2204   

E2300   

Pwr  seat  elevation  sys        

E2301     

Pwr  standing                         



E2310    

Electro  connect  btw  cor.trol 

E2311     

Electro  con;iect  btw  2  sys  

Hand  chin  contro*                 

E2320    

T 

E2321     

Hand  inte-lace  joystick 

Mult  mech  switches  

Special  joystick  handle 

E2322      

E2323   

E2324  

Chin  cup  interface     

- 

E2325  

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl „ 

Nl 

Nl 

Nl 

Nl „... 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl 

Nl „... 

Nl 

Nl 

Sip  and  puff  interface  

Breath  tube  kc          

E2326  

- 

E2327  

Head  control  interlace  mech 

Heaaextremity  confoi  ir;er  

E2328  

E2329  

Heaa  control  nonproportional     

E2330  

Head  control  proximity  switc        

■* 



E2331    

Attendant  control                         

E2340    

W'c  wdth  20-23  in  seal  frame      

E2341    

W/c  wdt^  24-27  in  seat  frame      

E2342   

W  c  dpth  20-21  IP  seal  frame      

E2343   

W'c  dpth  22-25  in  seat  'rame  

W/c  ha  pt  wl  >  250  lbs       „ 

Electronic  SGD  interface    

E2350  

E2351    

E2360  

22nf  nonsealeo  ieadacid     

E2361    

22nf  sealed  leadactd  battery 

Gr24  nonseaied  Ieadacid  

E2362  



E2363  

Gr24  sealeo  ieadacid  battery  

Ulnonsealed  leadaad  batter\ 

E2364  

E2365  

U1  sealed  leadacic  battery         

E2366  

Battery  charger,  single  n-iooe       

E2367   

Battery  charger  dual  mooe         

E2399  

Noc  interface                                

E2402   

Neg  press  wouno  therapy  pump 

SGD  digitzed  pre-rec  <=8n-Hr     

E2500    

E2502   

SGD  prerec  msg  >8min  <=20min  

SGD  prerec  msg>20min  <=40min  

SGD  prerec  msg  >  40  mm            

E2504   

E2506   

E2508  

Y  

Y  

Y  

Y  

Y  

A  

L 

SGD  spelling  phys  contact    

E2510   

SGD  w  mutti  metfKxls  msg'accs 

SGD  sftwre  prgrm  *or  PC.'PDA   

E2511     

E2512   

SGD  accessory,  nxiunting  sys  

— 

E2599   

SGD  accessory  noc    

G0001   

Drawing  blood  for  specimen  

Admin  influenza  virus  vac  

G0008  

CPT  co<Jgs  and  descriptions  only  are  copvnghl  Ar-!encar>  Medicai  Association 
CopyngW  American  Dental  Association  All  nghts  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT'HCPCS 


status  indi- 
cator 


Condition 


G0009  

L 

GOOlO  

K 

G0025  

0 

G0027 

A 

G0030 

s 

G0031   

s 

G0032  

s 

G0033  

s 

G0034  

s 

G0035  

s 

G0036  

s 

G0037  

s 

G0038  

s 

G0039  

s 

G0040  

s 

G004t   

s 

G0042  

s 

G0043  

s 

G0044  

s 

G0045  

s 

G0046  

s 

G0047  

s 

G0101      .. 

V 

G0102  

N 

G0103  

A 

G0104  

s 

G0105  

T 

G0106  

S 

G0107  

A 

G0108  

A 

G0109  

A 

G0110  

A 

G0111   

A 

GO!  12  

A 

G01!3  

A 

G0114    ... 

A 

G0115  

A 

G0116  

A 

G0117  

S 

G0118     ..   .. 

s 

G0120  

s 

G0121   

t 

G0122    

F 

G0123  

A 

G0124  

A 

G0125  

S 

G0127  

T 

G0128  

B 

G0129  

p 

G0130  

X 

G0141   

E 

G0143  

A 

G0144  

A 

G0145  

A 

G0147  

A 

G0148  

A 

G0151 

B 

G0152 

B 

G0153 

B 

G0154 

B 

G0155 

B 

G0156 

B 

G0166    

T 

G016^  

B 

G0168    

X 

G0173  

S 

G0175    

V 

G0176 

p 

G0177     ... 

p 

G0179  

E  . 

G0180  

F 

G0181    

E 

G0182  

F 

G0186  

t 

G0202  

A  . 

ONG 

Nl 


DG 

DG 


Admir  pneumococcal  vaccine  ... 

Admin  hepatitis  b  vaccine  

Collagen  skin  test  kit 

Semen  analysis    , 

PET  imaging  prev  PET  single  .... 
PET  imaging  prev  PET  multple  . 
PET  follow  SPECT  78464  singi  . 
PET  follow  SPECT  78464  mult  .. 
PET  follow  SPECT  76865  singI  . 
PET  follow  SPECT  78465  mult  .. 

PET  follow  comry  angio  sing  

PET  follow  cornry  angio  mult  

PET  follow  myocara  per*  sing  .... 
PET  follow  myocard  perf  mult  .... 

PET  follow  stress  echo  singl  

PET  follow  stress  echo  mult  

PET  follow  ventncuiogm  sing  

PET  'oilow  ventncuiogm  mutt  .... 
PET  following  rest  ECG  singI  ..... 

PET  following  .^es;  ECG  mult  

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  mult  

CA  screen, pelvicbreast  exam  ... 

Prostate  ca  screening;  dre 

Psa.  total  screening   

CA  screen. flexi  sigmoidscope  ..... 

Colorectal  scm   hi  risk  md  , 

Colon  CA  screen. tjanum  enema 

CA  screen  fecal  blood  test  

Diab  manage  trn  per  indiv  

Diab  manage  trn  irxlgroup  

Nert  pulm-rehab  educ,  ind   

Nett  pulmrehab  educ.  group  


A  I  DG  ...     Nett;nutntion  guid   initial 


OG  Nett:nutntion  guid.subseqnt 

DG  Nett;  psychosocial  consult  

DG  Nett,  psychological  testing  

OG  Nett;  psychosocial  counsel  

Glaucoma  scrr  hgh  nsk  direc  ... 

I  Glaucoma  scm  hgh  nsk  direc  ... 

Colon  ca  scm,  banum  enema  ... 

Colon  ca  scm  not  hi  rsk  ind  

Colon  ca  scm;  banum  enema  ... 

Screen  cervVag  tlilr  layer  

Screen  c/v  thin  layer  by  MD  

1  PET  img  WhBD  sgl  pulm  ring  ... 

.r. I  Tnm  nail(sl  

CORF  skilled  nursing  service  ... 

Partial  hosp  prog  service   

;  Single  energy  x-ra/  study  

j  Scr  c/v  cytoautosys  and  md 

i  Scr  c/v  cyto.thinlayer.'escr  , 

I  Scr  c/v  cyto.thinlayer.rescr  , 

i  Scr  c/v  cyto.thinlayerrescr  , 

:  Scr  c/v  cyto.  automated  sys 

Scr  c/v  cyto,  autosys,  rescr 

HHCP-sen/  of  pt.ea  15  min 

HHCP-sen/  of  ot.ea  15  min 

HHCP-svs  of  s/l  path.ea  15mn  ., 

HHCP-svs  of  m.ea  15  mm 

HHCP-svs  of  csw.ea  15  min  

HHCP-svs  of  aide.aa  15  min  

Extml  counterpulse,  per  tx  

Hyperbanc  oz  txno  md  reqrd  .... 

Wound  closure  by  adhesive  

Stereo  'adoisurgef/. complete  .... 

OPPS  Service. schac  team  conf 

OPPS-PHPactivitv  therapy  

OPPS/PHP.  tram  &  educ  setv  ... 

MD  recertification  HHA  PT 

MD  certification  HHA  patient  

Home  healtfi  care  supervision   ... 

Hospice  care  supervision  

Dstry  eye  lesn.fdr  vssi  tech 

Screeningmammographydigttal  .. 


OG 


0355 


0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0600 


0159 
0158 
0157 


0230 

0.7619 

0230 

07619 

0157 

2  5693 

0158 

7.4244 

1516 
0009 


0033 
0260 


0678 


0340 
1528 

0602 
0033 
0033 


0235 


0.2749 


14.1508 
14.1508 
14.1508 
14.1508 
14.1508 
14.1503 
14.1508 
14,1508 
14.1508 
14.1508 
14.1508 
14 1508 
14.1508 
14.1508 
14,1508 
14.1508 
14.1508 
14.1508 
0.9278 


2.7823 
7.4244 
2.5693 


0.6652 


5.2569 
0.7802 


2.0659 


0.6314 


1  5041 
5.2569 
5.2569 


5.0749 


C^J^A^r!^r^!^T\°''"'  "'^  ''°^^"^'"  *"*"'^"  '^*"^"=^'  Association  All  R.ghts  Reseivec  AppLcaDle  FARS/DFARS  Apply 
t-opynght  Amencan  Oentai  Association   All  ngnts  feserveG  "fi"/ 


Payment 
rate 


$15.00 


3772.08 
$772  08 
$772.08 
$772.08 
$772.08 
$772.08 
$772,08 
$772  08 
$772,08 
$772.08 
$772.08 
$772.08 
$772.08 
$772.08 
$772.08 
$772.08 
$772.08 
$772.08 
$50.62 


$151.81 
$405.08 
$140.18 


$41.57 

$41.57 
$140.18 
$405.08 


$1,450.00 
$36.29 

$286.82 
$42.57 


$112.72 

$34.45 

$5,250.00 

$82.07 

$286.82 

$286.82 


$276.89 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$334  45 

$334  45 
S334  45 
$334  45 
$334  45 
$334,45 
$334  45 
$334  45 
$334  45 
$334  45 
$334  45 
$334,45 
$334  45 
$334.45 
$334  45 
$33445 
$334,45 
$334  45 


$14.97 
$14.97 


$8.34 


$21.28 


$72.04 


$3.00 


$154  42 
$154  42 
$154  42 
$154  42 
$154,42 
$154,42 
S154  42 
$154  42 
$154,42 
$154,42 
$154  42 
$154  42 
$154.42 
$154  42 
$154,42 
$154,42 
$154.42 
$154,42 
$10.12 


$37,95 

$101,27 

$28,04 


$8.31 

$8.31 

$28.04 

$101.27 


$290  00 

$7.26 

$57.36 
$8.51 


$22.54 


$6.89 

$1,050.00 

$16.41 

$57.36 

$57.36 


$55.38 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condition 

G0204 

S  

S  

G0206 

G0210     

s > 

G0211  

s 

G0212  

s „ 

s 

G0213  

G0214  

s 

G0215  

s 

G0216  

s 

G0217  

s 

G0218  

s 

G0219  

E  

S  

s 

s 

G0220  

G0221   

G0222  

G0223  

s 

G0224  

s 

G0225  

s 

s 

s 

s 

G0226  

G0227  

G0228  

G0229  

s 

s _.... 

s 

s 

s 

s 

G0230  

G0231   

G0232  



G0233  

G0234  

G0236  

G0237  

D  

s 

DNG  

G0238  

s .- 

G0239  

s 

s 

s 

s 

V  

V  

G0242  

G0243  

G0244  

G0245  

G0246  

G0247  

T  

s 

s 

E  

S  

E  

s 

s 

E  

D  

S  „ 

N 

T  

0  

S  

N  

^ 

A  

A  

S  

X  

N  

A  

A  

X  

D  

D  

N  

N  

A  

A  

A  

A  

A  

S  

N  

T  

T  

S  

G0248  

G0249  

G0250  

G0251   

G0252  

G0253  

G0254  

G0255  

G0256  

G0257  

DNG  

G0259  

G0260  

G0261   

G0262  

G0263  

G0264  

DNG  1 

DG 

G0265  

G0266 

G0267  

G0268  

G0269  

G0270  

G0271   

G0272  

G0273  

G0274  

G0275  

DG 

DNG  

DNG  

G0278  

G0279  

G0280  

G0281   

G0282  

G0283  

G0288  

G0289  

G0290  

G0291   

G0292  

Descnption 


Diagnosticmammographydigital  

Diagnosticmammographydigrtal  

PET  tmg  whbd  nng  dxlung  ca  

PET  img  whbd  nng  mil  lung  

PET  img  whbd  nng  'estag  lun  

PET  img  whbd  nng  dx  colorec  

PET  img  whbd  nng  mil  coire  

PET  img  whbd  '•estag  col    

PET  img  whbd  nng  dx  melanom  .... 

PET  img  whtx)  nng  init  melan  

PET  img  whbd  nng  restag  mel  

PET  img  whbd  nng  noncov  ind 

PET  img  whtxl  nng  dx  lymphom  

PET  img  whbd  nng  init  lymph  

PET  img  whbd  nng  resta  lymp  

PET  img  whbc  'eg  nng  dx  hea  , 

PETimg  whtxJ  'eg  nng  ini  hea  

PET  img  wht>d  nrg  restag  hea  , 

PET  img  whbd  dx  esophag     , 

PET  img  whbc  nng  in  esopha  

PET  img  whbd  nng  resig  esop  , 

PET  img  metatxilic  brain  nng  , 

PET  myocara  viability  nng   , 

PET  WhBD  colorec  gamma  cam  .. 
PET  whbd  lyrriphoma  gamma  cam 
PET  whbd  melanoma,  gamma  cam 
PET  WhBD  pulm  nod  gamma  cam 

Digital  film  convert  diag  ma 

Therapeutic  procc  st'g  endur 

Oth  resp  proc,  indiv 

0th  resp  proc,  g'oup  

Multisource  photon  ster  plan  

Multisour  photon  stero  treat  , 

Obser\  cB'e  by  faality  topt  , 

Initia-  Foo*  Exam  ptlOPS  

Follow-up  Evai  of  Foot  PTLOPS 

Routine  footcare  w  LOPS  

Demonstrate  use  home  INR  mon  ..., 

Provide  ;es;  matenai  equipm   

MD  review  interpret  of  test 

Linea'  ace  based  stero  radio  

PET  imaging  initial  dx    

PET  image  prst  dection  recur  

PET  image  brst  evai  to  tx  

Current  percep  threshold  tst  ./ 

Prostate  b'achy  *,  palladium 

Unsched  diaiysis  ESRD  pt  hos  

Inject  for  sacroiliac  loin!   

Inj  for  sac'omac  \\  anesth  

Prostate  brachy  w  iodine  see  

Sm  intestina'  image  capsule  

Adm  with  CriF  CP   asthma  

Assmt  ot:  Chf  cf  astt-ima  

Cryopresevation  F'eeze»stora  

Thawing  .  expansion  froz  eel 

Bone  man-ow  or  psc  harvest  

Removal  of  impacted  wax  md   

Occlusive  device  in  vein  art  

MNT  subs  tx  for  change  dx   ;.. 

Group  WNT  2  o'  more  30  mins   

Nasoorc  gastnc  tube  pi  MD    

Pretx  planning,  non-Hodgkins  

RadiopharTT',  tx  non-Hodgkins  

Renal  angio  cardiac  cath  

Iliac  art  angic  cardiac  cath  

Excorp  shock  -j*  elbow  epi  

Excorp  shock  tx  other  than  

Elec  stim  unattenc  *or  press  

Elect  stim  wound  ca'e  not  pd  

Elec  stim  other  than  wound   

Recon.  CTA  'o'  pre  &  post  sug  

Arthro,  loose  Cxxly  -  chondro  

Drug-eluting  stents   smgte        

Drug-eiuting  stents. each  aoc   

Adm  exp  di-ugs  clinical  trial  


APC 


Relative 
weight 


1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 


1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 
1516 


0411 
0411 
0411 
1516 
1528 
0339 
0600 
0600 
0009 
1503 
1503 


1513 


1516 
1516 


OTTO 
0204 


1508 

beob 


0110 
0340 


0272 


1506 


0656 
0656 
1503 


0.9009 
0.9009 


0.4367 

04367 
0.4367 


3  83S6 
0.9278 
0.9278 
0.6652 


5.9678 
2.1711 


0.9278 


3.6718 
0.6314 


1.4166 


103  4907 
1034907 


Payme'^' 
rate 


-i^ 


CRT  codes  anc  descriptions  only  are  copynght  American  Meaicai  Associaton  An  Rights  Reserved   Applicable  FARS'DFARS  Apply 
Copyright  A.-nerican  Dental  Association.  All  rights  reserved 


$49.15 
$49.15 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 
$1.450  00 
$1,450.00 
$1,450.00 

$i!45b!bb 

$1,450.00 
$1,450  00 

$1.450  00 
$1,450.00 
$1,450.00 
$1,450.00 
$1 .450.00 
$1 .450.00 
$1,450  IX) 
$1,450,00 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 

$23.83 
$23.83 
$23.83 

$1.450  00 

$5.250  00 

S209.27 

$50.62 

$50.62 

$36.29 

$150.00 

$150.00 


$1,150.00 


$1,450.00 
$1,450.00 


$325.61 

$118!46 

$650.00 

$50.62 


$200  34 

$34  45 


$77.29 


$450.00 

$5,646.56 

$5,646.56 

$150.00 


National 

unadjusted 

copayment 


$8,34 


$40.13 


$38  36 


Minimum 
unadjusted 
copayment 


$9  83 
S9  83 
S290  00 
S290  00 
$290.00 
$290.00 
$290.00 
$290.00 
$290  00 
$290  00 
$290.00 


$290  00 

S29C'  OC 
S29C  OC 
S290X 
$29C0C 
S290  OC 
S29CX 
S290  0C 
S29C0C 
S29C  'X 
S29CI  OC. 
S290  OCi 
S29CX 
S29C'  OC: 
$290  00 

$4.77 


S'  C  '  s 
S'O  "2 
S~26 
$30  00 
S30  00 

$230  00 

S29C  00 
$290.00 


$65.12 

$23.69 

$130.00 

$iai2 


$40  07 

$6  89 


$15.46 


$1 

$1 


S90  0C 

129.31 
12931 

S3C0C 
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CPTT-tCPCS 


Status  indi- 
cator 


Condition 


G0293 

G0294 

G0295 

G0296 

G0297 

G0298 

G0299 

G0300 

G0302 

G0303 

G0304 

G0305 

G0306 

G0307 

G0323 

G0324 

G0325 

G0326 

G0327 

G0338 

G0309 

Ga340 

G3001 

G9001 

G9002 

G9003 

G9004 

G9006 

G9006 

G9007 

G9008 

G9009 

G9010 

G9011 

G9012 

G9016 

J0120 

J0130 

J0150 

J0151 

J0152 

J0 170 

J0190 

J0200 

J0205 

J0207 

J0210 

J0215 

J0256 

JO270 

J0275 

J0280 

J0282 

J0286 

J0287 

J0288 

J0289 

J0290 

J0295 

J0300 

J0330 

J0350 

J0360 

J0380 

J0390 

J0396  .. 

J0456 

J0460 

J0470 

J0475 

J0476 

J0600  .. 

J0615  .. 

J0520 

J053C 


S 

s 

E 
S 

T 
T 
T 
T 
S 

s 
s 
s 

A 
A 
A 

A 
A 
A 
A 
S 
S 
S 

S  , 
B 

B  . 
B  . 
B  . 
B  . 
B  . 
B  . 
B  . 
E  . 
E  . 
E  . 
E  . 
E  . 
N  . 
K  . 
K  . 
D  . 
K  . 
N  . 
N  . 
N  . 
K  . 
K  . 
N  . 
B 
K 
B 
B 

N  . 
N  . 
N  . 
K  . 
K  . 
K  . 
N  . 
N  . 
N  . 
N  . 
K  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
B  . 
N  . 
N  . 
N  . 
N  . 


NF 
NF 
NF 


NF 

Nl 

Nl 

Nl 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 

Nl. 


DNG 
Nl 


Descnptlon 


Non-cov  surg  procclin  tnaJ  

Non-cov  proc  clinica!  tnal  

Electromagnetic  therapy  one  ... 
PET  imge  restag  ttnyrod  cance 

Insert  single  chamber/cd    

Insert  dual  chamber/cd     


NF  I  Inser/repos  single  icd-^leads 


Insert  reposit  lead  dual*gen 
Pre-op  service  LVRS  complete  ... 
Pre-op  service  LVRS  i0-15dos  .. 

Pre-op  service  LVRS  1-9  dos  

Post  op  service  LVRS  mm  6 

CBC/ditfwtx:  w/o  platelet  

CBC  wrttiout  platelet  

ESRD  related  svs  home  mo  20+ 
ESRD  related  svs  home/c)y/2y  .... 

ESRD  relate  home,'dy  2-1  lyr 

ESRD  relate  home/dy  12-19y  

ESRD  relate  home/dy  20+yrs  

Linear  accelerator  stero  pin  

Robot  lin-radsurg  com,  first  

Robot  lin-radsurg  fractx  2-5  

Admin  ♦  supply  tosittimofnab 

MCCD,  inrtial  rate      

MCCD, maintenance  rate   

MCCD  nsl<  ad)  hi,  initial    , 

MCCD   nsk  ad|  lo   initial     , 

MCCD,  nsk  ad|.  maintenance  

MCCD   Home  rnonitonng  , 

MCCD   sch  team  conf  

Mccdphys  coor-care  ovrsght , 

MCCD,  nsk  ad],  level  3  

MCCD,  nsk  ad|  level  4  

MCCD   nsk  aoj,  level  5  

Other  Specified  Case  Mgmt 

Demo-snx)king  cessation  coun  .... 

Tetracyclin  inier^tion  

Abciximab  iniection   

Injection  adenosine  6  MG  

Adenosine  injection  

Adenosine  injection  

Adrenalin  epinephnn  inject 

Inj  bipenden  lactate.  5  mg 

Alatrofloxacir  mesylate  

Alglocerase  injection  

Amifostine     

Methyldopate  hcl  Injection 

Aiefacept 

Alpha  1  proteinase  inhibitor  

Alprostadil  for  injection  

Alprostadtl  urethra!  suppos  

Aminophylhp  250  MG  inj  

Amiodarone  HCI 

Amphotencin  B  

Amphotencin  b  lipid  oofr>p(ex  

Ampho  b  cholesteryi  sulfate 

Amphotencin  b  liposome  inj  

Ampicilhn  50C  MG  iPJ  

Ampicillin  sodium  per  1.5  gm 

Amobarbital  125  MG  inj  

Succinycholme  chlonde  Inj  

Injection  anistreplase  30  u  

Hydralazine  hci  injection  

Inj  metarammol  bitartraie    

Chloroquine  injection 

Arbutamine  HCI  injedion  

Azithromycin 

Atropine  sulfate  injection  

Dimecaprol  injection 

Baclofen  10  MG  injection  

Baclofen  intrathecal  tnal 

Dicyclomine  injection  

Inj  iDenztropine  mesylate  

Bethanechol  chlonde  inject  

Penicillin  g  benzathine  inj   


APC 


Relative 
weight 


1505 
1502 


1516 
0107 
0107 
0108 
0108 
1509 
1507 
1504 
1504 


337  1304 
337  1304 
433  2998 
433.2998 


1516 
1528 
1525 
1522 


1605 
0379 


0917 


5.3048 
0.2078 


0900 

7000 


1.0393 


5.3041 


0901 


9024 

9024 
9024 


1606 


63823 
0,3823 
0.3823 


27  7939 


r.^^*™  '^n'^"^.'"^  ^*  "*^"^'  ^'^^'"^'''  '^'"'  A^'^ation,  All  Rights  Reserved  Applicable  FARS'DFARS  Apply 
Oopynght  Amencan  Denial  Association   All  ngnts  -eservea 


Payment 
rate 


$350.00 
$75.00 

$1,450.00 

$18,394.17 

$18,394.17 

$23,641.27 

$23,641.27 

$750.00 

$550.00 

$250.00 

$250.00 


$1 ,450.00 
$5,250.00 
$3,750.00 
$2,250.00 


$289.44 
$11.34 


$56.71 


$37  13 
$289  40 


$3.43 


$20.86 
$20.86 
$20.86 


$1,516.46 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$3,699  14 
$3.699  14 


$70  00 
$15.00 


$290.00 

$3,678,83 

$3.678.C3 

$4,728.25 

$4,728.25 

$150  00 

$11000 

$50  00 

$50.00 


$290,00 

$1.050  00 

$750  00 

$450  00 


$57.89 
$2.27 


$11.34 


$7  43 
$57.88 


$0.69 


$417 
$4,17 
$4.17 


$303  29 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS         ^'^cato'"*^'"          Condition 

1 ,1 

Description                                   APC 

Relative           Payment           '^^i*°^^'          Minimum 
weight                rate            unadjusted       unadjusted 
copayment       copayment 

J0540  ...„ 

N  

N  

N 

N  

N 

G  

K  ^ 

K 

N  

N  

N  

N  

N  

N  

N  

K  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

^::::::::::::: 

N  

N  

N  

N  

N  

N  

N  

N  

N  

E  

E  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

K  

N  

N  

N  

N  

N  

K  

N  

N  

Penicillin  g  benzattiine  in)   

1 

J0550  

Penicillin  g  benzattiine  inj  

Penicillin  g  benzathine  inj  

J0560  

.................... 

J0570  

Penicillin  g  benzathine  inj  

Penicillin  g  benzathine  inj  

J0580    



J0583  

Nl 

Bivalirudin      

9111 
U9U<! 
9018 

Si  60 

$0.04 
$0£4 
$1.40 

J0585  

Botulinum  toxin  a  per  unit  

0.0588 
0.1279 

$3.21 
$6.98 

J0587  

Botulinum  toxin  type  B     

J0592  

Buprenorphine  hydrochlonde  

J0595  

Nl Bulorphanoi  tartrate  1  mq  

J0600  

Eaetate  calcium  disodium  inj  

Calcium  gluconate  iniection  

J0610  

J0620  

Caicu"-  qlycer  &  lact/10  ML  

* ••—••• 

J0630  

Calcitonin  salmon  injection   

Inj  calatnol  per  0.1  meg  

^ 

J0636  

J0637  

Caspotungin  acetate  

9019 

0.5432 

$29.64 

'""'"$5!93 

.J0640  

Leucovonn  calcium  iniection  

J0670  

1  Ini  mepivacalne  HCLyiOmI  

J0690  

Cefazolin  sodium  injection  

"** • 

J0692  

Cefeoime  HCI  for  iniection  

• 

*   ■"' "' 

J0694  

Cefoxitin  sodium  injection  

J0696    

Ceftriaxone  sodium  injection  

J0697  

Stenle  cefuroxime  injection  

Cefotaxime  sodium  injection  

Betamethasone  acet&sod  ohoso  

J0696  

J0702  

J0704  

Betamethasone  sod  Dhoso/4  MG  

J0706  

Caffeine  cit'ate  injection  

Cephapinn  sodium  injection  

J0710  

J0713  

Ini  ceftazidime  per  500  ma     .'.. 

J0715  

1  Cettizoxime  sodium  /  500  MG 

._..•-.•- 



J0720  

Chloramptienicol  sodium  iniec  

.*.................. 

J0725  

Chononic  gonadotropin/1  OOOu  

.................... 

J0735  

Clonidine  hydrochloride 

J0740  

Cidofovir  injection  



J0743  

Cilastatin  sodium  injection  



J0744  

Ciprofloxacin  iv  „ 

Inj  codeine  phosphate  /30  MG 

J0745  

J0760  

Colchicine  injection  

Colistimethate  sodium  Inj  

J0770  

■ 

J0780  

Prochlorpe'azme  injection  

■"■■■ 

J0800  

Corticotropin  injection  

J0835    

Inj  cosyntropin  per  0.25  MG  

J0e50  

Cytomegalovinjs  imm  IV  A/ial  

0903 

5.3368 

$291.18 

$.SR.24 

J088C    

DaTjepoetin  alfa  injection  

J0895    

Deferoxamine  mesylate  inj 

J090C  

Testosterone  enanthate  inj  

Brompheniramine  m.aleate  Inj  : 

Est'adioi  valerate  injection  

, 

J0945  

J0970    

J1000  

Depo-estradiol  cypionate  inj  

Methylprednisolone  20  MG  inj  

Methylprednisolone  40  MG  inj  

Methylprednisolone  80  MG  inj  

Medroxyprogesterone  inj  

Medrxyprogester  acetate  inj 

MA/EC  contraceptiveinjection  

Testosterone  cypionate  1  ML  

Testosterone  cypionat  100  MG 

J1020  

J1030  

J1040  

J1051   



J1055  ." 

J1056  

J1060  

J1070  

J1080  

Testosterone  cvDional  200  MG 

J1094  

Ini  dexamethasone  acetate    



J1100  

Dexamethasone  sodium  phos   

J1110  

Inj  dihydroergotamine  mesylt  

Acetazolamid  sodium  injectio 

J1120  

J1160  

Digoxin  injection  

J1165  

Phenytoin  sodium  injection  

J1170  

Hydromorphone  injection  

J1180  

Dyphylline  injection  

J1190  

Dexrazoxane  HCI  injection 

0726 

2.0616 

$112.48 

$22.50 

J1200  

Diphenhydramine  hcl  injectio  

Chlorothiazide  sodium  inj  

Dimethyl  sulfoxide  50%  50  ML 

J1205  

J1212  



J1230  

Methadone  injection  

Dimenhydnnate  injection  

J1240  

c 

"b!2525 

J1245  

Dipyridamole  injection  

0380 

$13.78 

$2.76 

J1250  

Inj  dobutamine  HCL7250  mg  

Dolasetron  mesylate  

J1260  

CPT  codes  ana  descriptions  only  are  copynght  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS'DFARS  Apply 
Copynght  American  Dental  Association.  All  rights  reserved 
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CPTHCPCS 


Status  indi- 
cator 


Condition 


Description 


J1270    :  N 

J1320     I  N 

J1325    N 

J!327    K 

J1330  I  N 

J1335 G 

J1364  N 

J1380    ■  N 


J1390 

J1410 

J1435 

J1436 

J 1438 

ji440 

J1441 

J 1450 

J 1452 

J 1455 

J1460 

J 1470 

J1480 

J1490 

J1500 

J1510  , 

J1520 

J1530 

J1540 


J1560     B 

J1560  ,  B 


J1563 

J1564 

J 1565 

J 1570 

J1580 

J1590 

J 1595 

J1600 

J1610 

J1620 

J1626 

J1630 

J 1631 

J1642 

J1644 

J1645 

J1650 

J16S2 

J1655 

J 1670 

J1700 

J1710  , 

J1720 

J1730 


J1742  

N 

J1745  

K 

J1750  .  ... 

N 

J1756   

N 

J1785  

K 

J1790   

N 

J1800   

N 

J1810   

F 

J1815   

N 

J1817   

N 

J1825   

K 

J1830  

K 

J1B35   

N 

J1840   

N 

J1850  

N 

J1885   

N 

J1890   

N 

J1910   

N 

J1940   

N 

J1950   

K 

J 1955 

B 

J1956 

N 

Nl 


OG 


t  ln)ection.  doxercalciferol 

AmitriDtyline  injection  

Epoorostenol  injection  

Eptifibatiae  injection 

Ergonovine  maieate  injection  ... 

Etapenem  injec'ior     „.. 

E'ythro  iactobionate  ,500  MG  ., 
Estraaiol  valerate  lO  MG  inj  .... 
Estraaioi  valerate  20  MG  inj  .... 
Inj  estrogen  conjugate  25  MG   . 

Injection  estrone  per  •  MG  

Etidronate  disodium  jnj 

Etanercept  mieciior  

Filg.-astim  300  meg  injection  .... 
FilgrastifTi  480  meg  injection  .... 
Fluconazole    , 

Intraocular  Fomivirsan  na  

Foscamet  sodium  injection  

Gamrra  globulin  1  CC  inj 

Gamima  globulin  2  CC  (n| 

Gamma  gloDulin  3  CC  inj  

Gamma  globulin  4  CC  inj  

Gamma  globulin  5  CC  inj  

Gamma  globulin  6  CC  inj  

Gamma  gioDulm  7  CC  inj  ......... 

Gamm.a  giooulm  8  CC  Inj 

Gamma  globulin  9  CC  inj  

Gamma  globulin  10  CC  inj 

Gamma  globulin  >  10  CC  inj  ... 

Immune  globulin,  1  g  

Immune  globulin  10  tng  

RSV-ivig 

Ganciclovir  sodium  injection  .... 

Garamycin  gentamicir  inj  

Gatiftoxacm  injection    , 

Injection  glatiramer  acetate  , 

Gold  sodium  ttiiomaieate  inj  .... 
Glucagon  hydrocnioride/ '  MG  ., 
Gonadorelin  hydroch/  I'OO  meg 

Granisetron  HCI  injection  

Halopenaol  iniectior  

Halopendoi  decanoate  inj  

Inj  hepann  sodium  DC  *0  u  

Inj  hepann  sodium  pe-  lOOOu  ... 

Daltepann  sodium     

Ini  enoxapann  sodium  

Fonaapannux  sodium 

Tinzapann  sodium  injection   

Tetanus  :mmune  globulin  inj  

Hydrocortisone  acetate  inj   

Hydrocortisone  sodium  ph  inj  ... 
Hydroccitiscne  sod  jm  succ  I  ... 

Diazoxioe  injection    

IbutiliOe  tumarate  injaction  

Infliximab  injection  

Iron  dext'an  , 

Iron  sucrose  injection  

Injection  imigiucerase  /unit 

Dropendol  injection   

Propranolol  injection  

Dropendoitentanyl  inj  

Insulin  injection  , 

Insulin  for  insulin  pump  use  

Interferon  beta-la 

Interferon  beta- lb  '  25  MG  

Itraconazole  injection   

Kanamycin  sulfate  500  MG  inj  .. 
Kanamycin  sulfate  75  MG  inj  .... 

Ketorolac  Iromettiamine  inj  

Cephalotnm  sodium  injection  .... 

Kulapressin  injection  

Furosemide  injection  

Leuprolioe  acetate  /3.75  MG  .... 

Inj  levocarniTine  per  1.  gm  

Levofloxacin  injection' 


APC 


1607 
9116 


1608 

0728 

7049 


Relative 
v^eight 


0.1465 


0905 

9021 
0906 
0907 


1.8762 

2  2631 

3.2251 


0764 


08057 

0  0080 
0  8910 
0  5918 


0.1044 


7043 


0916 


0909 
0910 


0800 


0.7122 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$7.99 

$23.74 


$10237 

$123,48 
$175.96 


$43.96 

$0  44 
$48.61 
$32.29 


$5.70 


$1  60 
$355 


$2047 
$24  70 
$35.19 


$38.86 


$3.71 


3.3868 
1.8421 


3.3525 


$184.79 
$100.51 


$182.92 


$8.79 
$0  09 
$9.72 
$6.46 


$1.14 


$7.77 


$0.74 


$36.96 
$20  10 


$36  58 


CPT  codes  and  description 

Copy  ghi  Amer'ca"  Der'a!  Association  All  nghts  resen/ecJ 


s  only  a-e  copyngnt  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/DFARS  AddIv 


Federal  1 

legister  /  V 

ol.   68.  No.   216 'Friday.   November  7.   2003'Rule.s 

and   Regulations 

63631 

Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT'HCPCS 

Status  indi- 
cator 

Condition 

Descnotion 

APC 

Relative           Payment      i      National           Minimum 
weiQht                rate            unadjusted       unadjusted 
^          1                       i   copayment       copaynnent 

J1960  

N  

Levorphanol  tartrate  inj  

J1980  

N  

Hyoscvamine  sulfate  in|  

J1990  

N  

Chlo^diazepoxide  miection  

J2000  

N  

DG 

Nl 

Udocaine  infection  

J2001   

N  

UOocaine  miection  

J2010  

N  

Uncomycin  miection  

J2020  

K  

Linezohd  imectior  

9001 

0^771 

$15.12 

$3.02 

J2060  

N  

Lorazepam  injection  

J2150  

N  

Mannitol  miection     

J2175  

N  

iirZZ'.Z.. 

Mependine  nydrochl  ,'100  MG  

J2180  

N  

Mependine/promethazine  inj  



J2185  

N  

Meropenem                      

J2210  

N  

Methylergonovnn  rnaleate  inj 

J2250  

N  

Inj  midazolam  nydrocnionde  

J2260  

K  

Inj  milnnone  'actate  pe'  5  mg  .-. 

7007 

0^129 

$11.62 

$2  32 

J2270  

N  

unz........... 

Morphine  sulfate  injection             ..  . 

J2271   

N  

Morphine  so4  injectior   i  OOmg      

J2275  

N  ; 

Morphine  sulfate  injection  

J2280  

N  

Inj,  moxt'loxacin  lOC  mg  

J23O0  

N  

Inj  nalbuphine  hyd'ochionde     

* 

J2310  

N  

Inj  naloxone  hyarochionde        



J2320  

N  

Nandrolone  decanoate  5C  MG  

J2321   

N  

Nanarolone  Oecanoaie  "OC  MG  

J2322  

N  

Nandrolone  decanoate  200  MG  

J2324  

G 

NesintiOe.  oe'  0  5  mo  viai            

9114 

$151.62 

$22  66- 

J2352  

D  

ONG  

Nl  

Nl 

Octreotide  acetate  miection  

J2353  

K  

K  

Octreotide  miection   depot 

1207 
7031 
7011 

1.2049 
0.0264 

$65.74 

$1  44 
$248  16 

$13.15 

$0  29 

$49.63 

J2354  

Octreotide  mi,  non-depot 

J2355  

K  

N  

Oprelvekm  injection          

J2360  

OrphenaOnne  iniection      

J2370  

N  

N  

Phenylephnne  hci  miection  

J2400  

Chlorop'-ocame  hci  miection  

J2405  

N  

N  

Ondansetron  hci  miectton   

J2410  

Oxymorphone  he!  mieaion  

J2430  

K  

Pamidronate  disodium  30  MG  

0730 

3.1949 

$174.32 

s:^se 

J2440  

N  

N  

N  

G  

Papavenn  hci  injection    

J2460  

Oxytetracycline  injection   

J2501   

Pancaicrtol                        

J2505  

Nl 

Injection   pegfilgrastim  6nig  

9119 

$2,802.50 

$4-6  90 

J2510  

N  

N  

N  

N  

Y  

Penicillin  g  procaine  inj   s 

Pentobarbital  sodium  inj 

J2515  

. 

J2540  

Penicillin  g  potassium  inj  

Piperacillin/tazobactan-             

J2543  

J2545  

Pentamidine  isethionte  300mg  

J2550  

N  

Promethazine  hci  miection  

J2560  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

N  

K  

K  

K  

N  

N  

N  

K  

N  

N  

N  

N  

N  

Phenobarbita'  sodiun  mj  

Oxytocin  injection  

J2590  

J2597  

Inj  desmopressin  acetate  

J2650  

Prednisolone  acetate  inj  



•••.•.•............. 

J2670  

Totazoline  hci  miection  

..■.»......«>..... 

J2675  

Inj  progesterone  pe^  50  MG     



J2680  

Fluphenazme  decanoate  25  MG 

^••- 

J2690  

Procainamide  hci  miection  

J2700  

Oxacillin  sodium  mieciion  

J2710  

Neostigmine  methylslfle  inj  

Inj  protamine  sulfate  1C  MG  

J2720  

J2725  

Inj  protireiir  pe'  250  meg  

Pralidoxime  chlonoe  inj  

Phentoiaine  mesylate  mj  

J2730  

J2760  

J2765  

Metoclopramide  hci  injection 

Ouinupnstihoatfopnstin  

J2770  

J2780  

Ranitidine  hydrochionde  mj  

Rasbuncase             

/ 

J2783  

Nl 

J2788  

Rho  d  immune  globulin  50  meg  

Rho  d  immune  globulin  inj  

Rho(Dl  immune  globulin  h,  sd  

Ropivacaine  HCi  injection  

Methocarbamol  injection 

9023 

0884 
1609 

0.0310 

0  1863 

0.1789 

$1.68 

$10.16 

$9.76 

SC  34 
$2  03 
$1.95 

J2790  

J2792  

J2795  

J2800  

J2810  

ihj  theophylline  per  40  MG 

J2820  



Sargramostim,  miection    

0731 

0.2991 

$16.32 

$3  26 

J2910  

Aurothioglucose  imeciton   

J2912  

Sodium  chionde  injection  

Na  feme  gluconate  complex     

J2916  

J2920  

Methylpreonisolone  miection 

J2930  

Metnylprednisolone  miectior     



CPT  codes  and  aescnpoons  only  are  copyright  Anieicar  Medica  Assooatic 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indr- 
catc 


Condrtjon 


J2940 

J2941 
J2950 
J2993 
J2995 
J2997 


J3000  J  N 

N 
N 
N 
K 
N 
N 
N 
N 
N 
N 
K 
K 
N 

N  , 
N  . 
N  . 
N  . 
N  . 
N  . 
K  . 
N  . 
G  . 
N  . 
N  . 
N  . 
N  . 
K  . 
N  . 
K  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N  . 
N 

G  . 
G  . 
N  . 
E  . 


J3010  

J3030  .... 

J3070  

J3100  

J3105  

J3120   ... 

J3130  

J3140  

J3150  

J3230  

J3240  

J3245  

J3250   .... 
J3260   ... 

J3265  

J3280  

J3301  

J3302  

J3303  

J3305  

J3310  .... 

J3315 

J3320 

J3350  

J3360   .... 

J3364  

J3365   ... 
J3370 
J3395 
J3400   ... 

J3410  

J3411   

J3415  

J3420  

J3430  

J3465  

J3470  

J3475  

J3460  

J3485 
J  3486 
J  3487 
J3490 

J3520  

J3530  I  N 


J353S 
J3570 
J3590 
J7030 
J  7040 
J7042 
J7050 
J7051 
J7060 
J7070 
J7100 
J711C 
J7120 
J7130 
J7190 
J7191 
J7192 
J7193 
J7194 
J7195 
J7197 
J7198 


J7199  B 


Nl. 
Nl. 


Nt 


Nl 


Somatrem  iniection   

Somatropin  injection  

Promazine  hci  injeclion  

Reteplase  mjectior       

Inj  streptokinase   250000  lU  . 

Alteplase  recombinant 

Streptomycin  iniection  

Fentanyl  citrate  mieciton   

Sumatnptan  succinate  /  6  MG 

Pentazocine  hci  miection  

Tenectepiase  injection   , 

TertJutaline  sulfate  inj  , 

Testosterone  enanthate  inj  .... 
Testosterone  enanthate  inj  .... 
Testosterone  suspension  Inj  .. 

Testosteron  propionate  mj  

Chlorpromazine  hCi  jrjectKjn  .. 

Thyrotropin  injection  

Tirofiban  hydroctiloride 

Tnmethobenza.mide  hci  inj  

Tobramycin  sulfate  injection  .. 
Injection  torsemiae  10  mg/mt  . 
Thiethylperazine  maleate  inj  .. 
Tnamcinoione  acetoride  inj  ... 
Tnamcinolone  diacetate  inj  .... 
Tnamcinoione  hexacetoni  inj  . 
Inj  tnmetrexate  gluco''onate   ... 

Perphenazine  injeciton  

Tnptorelin  pamoate  

Spectinomycn  di-hcl  inj  

Urea  injection      .     

Diazepam  injection  

Urokinase  5000  lU  injection  ... 

Urokinase  250  000  lU  inJ   

Vancomycin  hci  injection 

Verteporfin  injection   

Tnflupromazine  hci  inj  

Hydroxyzine  hci  injection  

Thiamine  hci  100  mg   

Pyndoxine  hci  100  mg  

Vitamin  b12  injection  

Vitamin  k  phytonadione  inj 

Injection   vonconazote 

Hyaluronidase  injection  

Inj  magnesium  sulfate  

Inj  potassium  chlonde  

Zidovudine      

Ziprasidone  mesylate  

Zoledronic  acid , 

Drugs  unclassified  ir^ection  ... 
Edetate  disodium  per  150  mg 

Nasal  vaccine  inhalation  , 

Metered  aose  inhaler  drug  , 

Laetnle  amygdalm  vit  B17 , 

Unclassified  biologies  

Normal  saline  solution  infus  .... 
Normal  saline  solution  Infus  .... 

5%  dextrose/normal  saline 

Normal  saline  solution  intus  .... 

Stenle  saline.water   

5°o  dextrose/water  

D5w  infusion 

Dextran  40  infusion  

Dextran  75  infusion  

Ringers  lactate  infusion  

Hypertonic  saline  solution  

Factor  VIM 

Factor  Vlli  (porcine)  

Factor  VIII  recombinant  

Factor  IX  non-recombinant  

Factor  ix  complex      

Factor  IX  recombinant 

Antithrombin  iii  injection  

Anti-inhibitor 

Hemophilia  clot  factor  noc  


Relative 
weight 


Payment 
rate 


National  Mir.imum 

unadjusted       unadjusted 
copayment       copayment 


7034 


0.7547 


9005 
0911 
7048 


9002 


9108 

7041 


10-4165 
1.5733 
0.2866 


$41.18 


23.7669 


4.176 


7045 
9122 


7036 


1203 


9204 
9115 


0925 
0926 
0927 
0931 
0928 
0932 


1.1246 


3.7855 
16.4439 


$568.33 
$85.84 
$15.58 


$1,296.75 


$572.00 
$227.85 


$61.36 

$398.62 


S8.24 


$113.67 

$17.17 

$3.12 


$259.35 


$206.54 
$897.20 


I 


0929 


$20.79 

$217.43 


$0.51 
$1.52 
$1.01 
$0.51 
$0.51 
$1.01 


$114.40 
$45.57 


$12.27 
$59.58 


$41.31 
$179.44 


$1.01 


$3.11 
$32  50 


$0  10 
$0  30 
$0  20 
$0  10 
$0  10 
$0  20 

$0.20 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  inai- 
cator 


J73O0  

E  

J7302  

E  

J7303  

E  

J7308  

N  

J7310  

K  

J7317  

K  

J7320  

K  

J7330  

E  

J7340  

E  

J7342  

N  

J7350  

N  

J7500  

N  

J7501  

N  

J7502  

K  

J7504  

K  

J7505  

K  

J7506  

N  

J7507  

K  

J7508  

B  

J7509  

N  

J7510  

N  

J7511  

K  

J7513  

K 

J7515  

N  

J7516  

N  

J7517 

K 

J7520  

K  

J7525  

K  

J7599  

N  

J7608  

Y  

J7618  

Y  

J7619  

Y  

J7621   

Y 

J7622  

A  

J7624  

A  

J7626  

A  

J7628  

Y  

J7629  

Y  

J7631  

Y  

J7633  

N  

J7635  

Y  

J7636  

Y  

J7637  

Y  

J7638  

Y  

J7639  

Y  

J7641  

A  

J7642  

Y  

J7643  

Y  

J7644  

Y  

J7648  

Y  

J7649  

Y  

J7658  

Y  

J7659  

Y  

J7668  

Y  

J7669  

Y  

J7680  

Y  

J7681  

Y  

J7682  

Y  

J7683  

Y  

J7684  

Y  

J7699  

Y  

J7799  

Y  

J8499  

E  

J8510  

K  

J8520  

K  

J8521  

E  

J8530  

N  

J8560   

K  

J8600  

N  

J8610  

N  

J8700  

K  

J8999  

B  

J9000  

K 

J9001   

K  

J9010  

K  

Condition 


Nl 


DG 


Nl 


Descnption 


APC 


Relative 
weight 


Payment 
rate 


Intraut  copper  contraceptive  .. 

Levono'gestrei  il  contracept  .. 

Contraceptive  vagina!  nng   

Aminolevulinic  aciO  hci  top  

Ganciclovir  long  act  implant 

Sodium  hyaluronate  injectior 
.  Hylan  G-F  20  mjectior        

Cultured  chonorocytes  implnt 

Metabolic  active  D'E  tissue  .... 

Metabolically  active  tissue  

Injectable  human  tissue    

Azathiopnne  oral  50mg      

Azathiopnne  parente^a.      

Cyciosponne  oral  tOC  mg  

Lymphocyte  immune  globulin 

Monoclonal  antitxxJies  , 

Prednisone  o^al       , 

TacroUmuS  oral  pe'  '  MG  , 

Tacrolimus  oral  per  5  MG  , 

Methylprednisoione  oral  , 

Prednisolone  o^a!  oer  5  mg  ... 

Antithymocyte  giobuin  rabbit  ... 

Daclizumab,  paf'enieral      

Cyciosponne  oral  25  mg 

Cyclosponr^  parenteral  250mg 

Mycophenoiate  mofetil  oral  ...., 

Sirolimus    oral     , 

Tacrolimus  miection  , 

Immunosuppressive  ar^g  noc 

Acetylcysteine  inh  sol  u  d  , 

Albuterol  inh  sol  con  , 

Albuterol  inh  sol  u  d     , 

(Levoialbute-ol'lpra-bromide  .. 

Beclomettiasone  mhalatr  sol  . 

Betamethasone  inhalation  sol 

Budesonide  inhalation  sol  

Bitolte^ol  mes  irhai  sol  con  

Bitoite^oi  mes  mh  soi  u  d  

C'omolyr  sodium  mh  sol  u  d  .. 

Budesomae  concerfated  sol  .. 

Atropine  inhai  sol  cor        

Atropine  mhal  soi  um;  oose   .... 

Dexamethasone  inhai  sol  con  . 

Dexamethasone  inhal  sol  u  d  . 

Domase  alpha  mhai  sol  u  d  .... 

Fiunisoliae   inhalation  sol  

Glycopyrrolate  mhal  sol  con  .... 

Giycopyrroiate  mhal  sol  u  d  .... 

Ipratropium  brom  inh  sol  u  d  ... 

Isoethanne  hcl  inh  sol  con  

Isoethanne  hcl  inh  sol  u  d  

Isoproterenolhcl  inh  sol  con  .... 

Isoprote'enoi  hci  mh  soi  ud 

Metaproterenoi  mh  sol  con   

Melaprotereno:  inh  sol  l'  d  

Terbuiaime  so4  mh  sol  con 

Terbutalme  so4  mh  sol  u  d  

Tobramycin  inhalation  sol  

I  Tnamcinoione  mh  sol  con  

Tnamanolone  mh  sol  u  d  

Inhalation  solution  lor  DME  

Non-inhalatior  drug  lor  DME  .. 

Oral  p'escnp  dnjg  non  chemo 

O^al  busultar  

Capecitabme  oral.  'iSOmg 

Capecitabme  oral   500  mg  

Cydophosphamioe  oral  25  MG 

Eioposide  oral  5C  MG     

Melphalan  oral  2  MG  

Methotrexate  oral  2  5  MG  

Temozolmiae     

Oral  prescnption  drug  ctiemo  . 

DoxoTjbic  hcl  '0  MG  vl  chemo 

Doxorubicin  nci  liposome  inj   ... 

Aiemtuzumac  miection  


0913 

7316 
1611 


1  586' 

2  5436 
2.262S 


0886 
0890 
7038 


0891 


0.0470 
2.3439 
5.8803 


0.0246 


9104 

1612 


2.9978 


9016 
9020 
9006 


7015 
7042 


0.0374 
0.0529 
0.1048 


0.0288 
0.0302 


0802 


1086 


0.5016 


0.0690 


0847 
7046 
9110 


0  12-'2 
46982 
7.7873 


CPT  codes  and  aescnptions  only  are  copyngH  Arnencar  Meflica  Association  All  Rights  Reserved  Applicat>le  FARS/DFARS  Apply. 

Copyright  Amencan  Denta  Association  All  nghts  reservea 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


$86.54 
$138.78 

$123.46 


S2.56 
$127  89 

S320  84 


$1.34 


$163.56 
$393.78 


$2.-04 
$2.89 

$5.72 


$1.57 
$1.65 


$27.37 


$3.76 


$6.61 

$256.34 

$424  88 


$17.31 
$27.76 

$24  69 


$051 
$25  58 
$64  17 


$0.27 


$32  71 
$78  76 


$0  41 
$0  58 
$1.14 


$031 

$0  33 


$5.47 


$0.75 


$1.32 

$51.27 
$S4  96 


! 
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Addfndum  b.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004^-Continued 


CPT/HCPCS 

Status  indi- 
cator 

Condi  uon 

J9015  

K  _ 

K  

K  

K  

J9017  

J9020  

J9031  

J9040  

K  

K  

N  

K  

J904C  

J9C5n  

J9060  

J9062  

6  

K 

K  

B  

C  

J9ti05  

J&070  



J906C 

J9090 

.;9091 

B  

B  , 

K  

B  

B  

B 

B  

K  

K  

B  

N  

J9092 

J9093 

J9094 

J9095 

J9096 

J9097   

J9098  

Nl 

J9100  

J9110 

J9120 

J9130 

K  

J9140 

B  

J9150  

K  

J9151  

K  

J9160  

K  

J916S  

N  -.. 

J9170  

K  

J9178  

K  

Nt 

DG 

J9180 

B  

J9181 

K  

J9182 

B  

J9185 

K  

J9190  

N  

J9200   

K  

J9201  

K  

K- 

K  

J9202  

J9206  

J9208  

K  

, 

J9209  

K  

J9211  

K  

J9212  

N  

K  

J9213  

J9214  

K  



J9215  

K  

J9216  

K  

K  

J9217  

1 

J9218  

K  

K  

J9219  

J9230  

N  

J9245  

K  

N  

B  

B  

K  

N  

K  

K  

K  

B  

B  

K  

K  

K  

K  

K  

K  

K  .- 

K  

N 

N  

B  

J9250 

J9260 

J9263  

Nl 

J9265  

J9266  

J9268 

J9270  

J9280 

J9290 

J9291 

J9293 

J9300  



J9310  

J9320  



J9340  

J9350  



J9355  



J9357  

J9360  

J9370  

J9375  



Descnption 


Atdesleukin/single  use  vial  

Arsenic  tnoxide       j. 

Asparaginase  in)ec6on  

Beg  live  intravesical  vac 

Bleomycin  sulfate  injection 

Cartxiplatin  injectior 

Cannus  bischi  mtro  inj   

Cisplatip  1C  MG  iriection  

Cispiatm  50  MG  iniection  

In)  cladnbine  per  i  MG    ." 

Cyclophosphamide  100  MG  inj  

Cyclophosphamide  200  MG  inj  

Cyclophosphamide  500  MG  inj  , 

Cyclophosphamide  i  0  grm  in|  , 

Cyclophosphamide  2  0  gnm  inj  , 

Cyclophosphamide  lyophilized  

Cyclophosphamide  lyophilized  

Cyclophosphamide  lyophilized  

Cyclophosphamide  lyophilized  

Cyclophosphamiae  lyophilized  

Cylarabine  iiposorr*  

Cytarabine  hcl  tOC  MG  inj  

Cytarabine  hcl  500  MG  inj  

Dactinomycir  actmomycin  d  

Dacarbazine  '00  mg  inj  

Dacarbazme  200  MG  inj  

Daunonjbicin  

Daunorubicin  crtrata  liposom 

Deniieukin  di^titox  300  meg 

Diethytstilbestroi  injection  

Docetaxel 

In),  epioibicin  hcl,  2 mg 

Epirubicin  HCI  injection  

Etoposide  10  MG  inj  

EtoposKJe  '00  MG  Inj  

f^ludarabine  phospnate  inj 

Fluorouracii  injection  

Floxundine  injection   

Gemcitabine  HCI     

Gosereiin  acetate  implant  

Innotecan  injection  

Ifosfomide  injection   

Mesna  injection       

Idanjbicin  hcl  injection 

Interferon  altacon-1   

Interferon  aifa-2a  inj  

Interferor,  aifa-2b  inj  

Interferon  aifa-n3  mj 

Interferon  gamma  i-b  inj  

Leuproiide  acetate  suspnsion  

Leuprohde  acetate  irjeciton  

Leuproiide  acetate  implant 

Mechlorethamine  hd  mj 

Inj  melphalan  hyorochl  50  MG  

Methotrexate  sodium  inj  

Methotrexate  sodium  inj  

Oxaliplatin  , 

Paclitaxel  injection 

Pegaspargase/singI  dose  vial  

Pentostatin  injection  _ .7..., 

Plicamtycir  imithramydn)  inj   , 

Mitomycin  5  MG  inj    

Mitomycin  20  MG  inj  

Mitomycin  40  MG   n\  

Mitoxan'rone  hydrochl  /  5  MG  

GemtLiZumab  ozogamicin  

Ritbximab  cancer  traatment  

Streptozocin  injection  

Thiotepa  injection 

Topotecan  

Trastuzumab     

Valnjbicir   200  mg  

Vinblastine  sulfate  inj  

Vincnstine  sulfate  1  MG  mj  

Vincnstine  sulfate  2  MG  inj  


APC 


Relative 
weight 


0807 
9012 
0814 
0809 
0857 
0811 


0813 


0858 

0815 


0816 


1166 
0817 


0819 


0820 
0821 
1084 


0823 
1167 


0824 
0842 


0827 

0828 
0810 
0830 
0831 
0732 
0832 


0834 

0836 
0865 
0838 
9217 
0861 
7051 


0840 


0863 


0844 
0860 
0862 


0864 

9004 
0849 
0850 
0851 
0852 
1613 
1614 


04933 
02957 

1  9015 

2  9427 
1.5849 


0.3985 


06931 
00868 


0.0825 


5.1134 
0.0930 


0.0974 


1 .3557 
2.9976 


4.0499 
0.3744 


0.0836 


3.7708 


20928 

1  4742 
5  2265 
1  8428 
1 .9435 
0,5211 
3.2663 


0.3777 

0  2003 

1  4598 


5.7252 

079S1 
67.2039 

4.6719 


2.0553 

17  7045 
0.2826 

09719 


3.1832 

5.6158 
1  1948 
1  0984 
7.9435 
0.7434 
8.4635 


r^  "^f/"*^  descrptior^s  omy  are  copyngh;  American  Medica.  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  App^ 
CooyngW  Amencar  Oe^ta'  Association  All  nghts  reserved  "vw'y 


Payment 
rate 


$680.35 

$26.91 

$16.13 

$103.75 

$160.56 

$86.47 

$21.74 

$37.82 
$4.74 


$4.50 


$278.99 
$5.07 


$5.31 


$73.97 

$163,55 
SI. 232.88 

$220.97 
$20.43 

$4.56 

$205.74 

$114.19 
$80  43 
$285.16 
$100  55 
$106.04 
$2843 
$178.21 

$20.61 

$10.93 

$79.65 

$180  15 

$312.37 

$43.60 

$3.66671 


$254.90 


$112.14 


$965.98 

$15,42 
$53.03 


$173  68 
$2,022.90 

$306  40 
$65  19 
$59.93 

$433.41 
$40.56 

$461  78 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$136.07 

$5.38 

$3.23 

$20.75 

$32.11 

$17,29 

$4.35 


$7.56 
$0.95 


$0  90 


$55.80 
$1.01 


$1  06 


$14.79 

$3271 

$246  58 

$44.19 
$4.09 


$0.91 
$41.15 


$22  84 

$16.09 
$57  03 
S20  11 
$21, ?1 
$5  69 
$35  64 


$4.12 

$2.19 

$15  93 

$36.03 

$62.47 

$8.72 

$733.34 


$50.98 


$22.43 


$193.20 

$3.08 

$10.61 


$34.74 
$404.58 

$61,28 
$13.04 
$11  99 
$86  68 

S8  11 
$92.36 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT'HCPCS 

Status  indi- 
cator 

Condltior 

i                            Descnption 

»pf.         1      Relative 
^^               weight 

Payment 
rate 

National           Mi',-m.j-^ 
unadjusted       ^'.adjustec; 
copaymeni       copayment 

J9380  

B  

'  Vincristine  sulfate  5  MG  inj  

Vinorelbine  tat^ate.  10  mg 

Iniectior    Fuivestrant  

Porfime'  sodium  

1 

J9390    

K  

0855 

9120 

1.1874 

$64.79 
$87  58 

$1,594.30 

$1296 

$87.58 

$318.86 

J9395    

G  

Nl 

J9600  

K  

0856 

29.2205 

J9999    

N  

Chemotherapv  drug  

K0001    

A  

Standard  wheeichar         

V '' 

K0002   

A  

Stnd  hemi  .low  sean  whichr  

Lightweight  wheeichair  

K0003     

A  

K0004   

A  

High  st^engf-  Itw:  whichr _ 

Ultralightweight  wheelchair  

Heavy  dutv  wheelchair        

K0005     

A  

K0006    

A  

K0007 

A  

Extra  heavv  djtv  wneeic-.air    

*' 

K0009 

A  

,  Ottie'  manual  wheelchair  base  

Stnd  wi  franie  power  whichr  

*" 

K0010 

A   

K0011      

A   

Stnd  wt  pw-  which'  w  control  

Ltw;  portbl  powe'  whichr  

Other  power  whichr  base  

Detach  non-ad)us  hght  armrst    

' 

K0012     

A  

K0014     

A  

K0015    

A  

K0016     

A  

DG 

Detach  adjust  annrst  cmplete  

Detach  adjust  armies:  base  \ 

KOOi:'      

A  

K0018     

A  

Detach  adiust  ann'st  jpoer  

K0019   

A  

Arm  pad  each                      

K0020   

A  

Fixed  adiust  aTnrest  pair  

K0022   

A  

DG 

Reinforced  bacK  upholstery  

Planr  back  msl  foam  w  strp  

Plnr  back  insrt  toam  wtirdwr 

K0023   

A  

K0024   

A  

K0025   

A  

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

,  Hook-on  headrest  extension  

K0026   

A  

Back  upholst  igtwt  whichr    

K0027   

A  

Back  uphois;  other  whichr   

■ 

' -•--- ••• 

K0028   

A  

Manual  tully  'eclinina  back 

K0029   

A  

Reinforced  sea!  upholstery  

Solid  plnr  seat  sngl  dnstoam  „ 

Safety  DeH'pelvic  strap      

K0030   

A  

K0031    

A  

K0032  

A  

Seat  uphois  latwi  whichr    

K0033   

A  

Seat  upholstery  other  whichr  

Heel  loop  with  ankle  strap  

K0035   

A  

K0036   

A  

A  

'  Toe  loop  each            

K0037   

High  mount  flip-yp  footrest 

K0038   

A  

Leg  strap  eacfi  

K0039   

A  

A  

A  

A  

A  

Leg  strap  h  stvte  each    



K0040   

Adjustable  angle  footplate  

. 

K0041    

Large  size  footplate  each  

K0042   

Stanoa'd  size  footplate  each 

K0043   

Ftrst  lower  extension  tube 

K0044   

A  

A  

A  

Ftrsi  uppe'  hanger  bracket  

K0045   

Footrest  complete  assembly  

K0046   

Eievat  legrst  low  extension  

— 

K0047   

A  

A  

A  

Elevat  legrst  up  hang-  brack  



KCX)48   

DG 

DG 

Elevate  legresi  complete    „ 

Calf  pad  each    

Ratchet  assembly   



K0049   

K0050   

A  

K0051    

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

A  

Cam,  reiese  assem  ttrst/lgrst  

Swingaway  detach  'oc^fest  

-• 

K0O52   

K0053  

Elevate  footrest  aticuiate   



K0054   

DG 

DG 

Sea;  wdth  'O-iZ  15^7,-20  wc  

Seat  dpth  'S  17  18  ttwt  wc   ^ 

Seat  hi  17  or  2i  itwt  wc    

K0055   

K0056   

K0057   

DG 

DG 

Seat  wdth  1 9.'20  hvy  dty  wc 

K0058   

Seat  dpth  Vie  powe'  wc  

K0059   

Plastic  coated  handnm  each 

K0060   

Steel  handnm  each              

K0061    

Aluminum  hanonn-  each      

K0062   

DG 

DG 

Handnm  S-iO  ver;.obliq  proj   

Hndrm  12-16  veaoWiq  proj  

Zero  pressure  tube  'lat  '-ee  

K0063   

K0064   

K0065    

Spoke  protectors                

K0066   

Solid  tire  any  size  each       

K0067   

Pneumatic  tire  any  size  each 

Pneuniatic  tire  tube  each      

Kooee  

K0069   

Rear  vvhi  complete  solid  tire  

Rear  whi  compi  pneum  tire  

Front  cast'  compi  pneum  tire  

K0070    

K0071    

K0072   

Fmt  cstr  cmpi  sem-pneum  tir 

K0073  

Caster  pir  lock  each            

K0074  

Pneumatic  caste'  tre  each  

CRT  codes  and  aescnotions  only  are  copynght  America-  Weaca  Asscciation  All  Rights  Rese-vec   Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  rights  resei^vea 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Conditior 


K0075 
K0076 
K0077 
K0078 
K0079 
K0080 
K0081 
K0082 
K0083 
K0084 
K0085 
K0086 
K0087 
K0088 
K0089 
K0090 
K0091 
K0092 
K0093 
K0094 
K0095 
K0096 
K0097 
K0098 
K0099 


K0100  ,  A 


KOI  02 
KOI  03 
K0104 
K0105 
K0106 
KOI  07 
K0108 
KO1 12 
K0113 
K01U 
KO1 15 
KO1 16 
K0195 
K0268 
K0415 


K0416      ,  B 


K0452 
K0455 
K0460 
K0461 
K0462 
KC531 
K0532 
K0633 
K0634 
K0538 
K0539 
K0540 
K0641 
K0542 
K0543 
K0544 
K0545 
K0546 
K0547 
K0648 
K0649 
K0550 
K0552 
K0566 
K06S7 
K0558 
K0S59 
K0560 

Kosei 

K0582 
K0683 
K0584 

Kosas 


Descnotion 


Semi-pneumatic  caster  tire  

Solid  caster  tire  each  , 

Front  caster  assem  complete  

Pneumatic  caster  tire  tube       

DG Wheel  lock  extension  pair    

DG '  Anti-rollback  device  pair    

Wheel  lock  assemOJy  complete  

DG  22  nf  deep  cyci  acid  battery 

DG    22  nf  gel  cell  battery  each   

DG Grp  24  deep  cycl  acic  battry 

DG  Group  24  gel  cell  battery    

DG 
DG 
DG 


U-1  lead  acid  t>arterv  each 

U-1  gel  cell  battery  each  

Battry  chrgr  acid;ge)  cell   

DG  Battery  charger  dual  mode  

Rear  tire  power  wheelchair  

Rear  tire  tube  power  whlctir 

Rear  assem  cmpit  powr  whichr  . 

Rear  zero  pressure  tire  tube  

'  Wheel  tire  for  power  base 

Wheel  tire  tube  eac^  base  

Wheel  assem  pow  base  compit 

Wheel  zero  presure  tire  tube    .... 

Dnve  belt  power  wr>eelchair 

'  Pwr  wheelchair  front  caster  

DG I  Amputee  adapter  pair  

- :  Crutch  and  cane  holder  

DG  I  Transfer  lx)ard  >;  25S  

I  Cylinder  tank  carrier 

' Iv  hanger    

i  Arm  trough  each     

DG  i  Wheelchair  tray    ,   

;  W'c  component-accessory  NOS  . 

DG j  Trunk  vest  supprt  innr  frame 

DG  I  Trunk  vest  suprt  w^o  inr  trm  

]  Whichr  back  suprt  rnr  frame 

Back  module  orthotic  system  

Back  &  seat  modui  crthot  sys  

~ Elevating  whichair  leg  rests  

DG I  Humidifier  nonheated  w  PAP  

RX  antiemetic  drg   orai  NOS    

Rx  antiem.etic  drg. rectal  NOS   

'  Wheelchair  beanngs 

!  Pump  uninterrupted  infusion  

DG  — i  WC  power  add-on  joystick  

DG j  WC  power  add-on  tiller  cntrl  

I  Temporary  replacement  eqpmnt  . 

DG I  Heated  humidifier  used  w  pap 

DG Noninvasive  assist  *o  backup  .... 

DG  Noninvasive  assist  w  backup  

DG ;  Invasive  assist  w  backup  ;... 

DG Neg  pressure  wnd  thrpy  pump  ... 

DG Neg  pres  wnd  thrpy  dsg  set 

DG  Neg  pres  wnd  thrp  canister 

DG SGD  prerecorded  msg  <=  8  mm 

DG  SGD  prerecorded  rnsg  >  8  mm  ... 

DG SGD  msg  formed  by  spelling     .... 

DG SGD  w  multi  methods  msg/accs  . 

DG .s: SGD  sftvi/re  prgm-i  tor  PC/PDA 

DG SGD  accessory. mounting  systm  . 

DG  SGD  accessory  NOC  

Nl '  Insulin  lispro 

DG 

DG 

NF  

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 


Hosp  bed  hvy  dty  xtra  wide 
Hosp  bed  xtra  hvy  dty  x  wide 
Supply.'Ext  inf  pump  sy  type 
Socket  insert  w  lock  rnecn 
Socket  insert  wo  lock  mech  .. 

IntI  custm  cong/atyp  insert  

Initial  custom  socket  insert 

Mcp  joint  2-piece  for  mplant .. 

Ost  pch  cisd  w  barncr/filtr  

Ost  pch  w  bar/bttinconv,1ftr  .... 
Ost  pch  cIsd  w.'o  bar  w  filtr  .... 
Ost  pch  for  bar  w  flange/fit  .... 
Ost  pch  cisd  for  bar  w  Ik  fl 


APC 


Reiative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unad(usted 
copayment 


r^  "^.^'^  aescrwions  or'y  are  copyngnt  An^encar  Medea,  Association.  All  Rights  Resen/ed  ApplKable  FARS/DFARS  Appiy 
Copyrigw  Amerx^n  Dental  Association  All  rights  reser^ea  -:■ '^^v'y■ 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 

CPT/HCPCS         ^'^^'^a^;"*-     '■     Condition 

Description 

.~^               Relativp           Paumant           National           Minimum 
APC              "^^^f           ^^^^'     •    unadjusted       unadjusted 
"                                    copayment  .    copayment 

K0586  

A  DG 

Ost  pen  for  bar  w  Ik  fl/fltr  

: i 

K0587  1  A  1  DG 

Ost  pch  d'-ain  w  bar  &  filter 

K0588                  A  

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

DG 

NF  

NF  

NF  

Osl  pch  drar  for  Darrierfl 

K0589    

A  

A   

A  

A  

A  

A  

A  

A  

A  

Y  

Y  

Y 

Y  

Y  

Y  

Y  

Y  

Y  

Y  

E  

Ost  pch  dram  2  piece  system  

- 

K0590   

Ost  pen  draln/barr  Ik  fing/f  

K0591    

Unne  ost  pouch  w  faucet/tap  

K0592   

Unne  ost  pouch  w  bitinconv 

K0593   

Ost  unne  pch  w  b/bltin  conv  

K0594   

Ost  pch  urine  w  barnerAapv  

K0595   

Os  pch  urine  w  bartange/tap  

K0596   

Unne  ost  pch  bar  w  lock  fin  

K0597   

Ost  pch  unne  w  lock  fing/ft  

K0600   

Functional  neuromuscular  stim  

K0601    

RepI  batt  silver  oxide  1.5  v 

Rep!  batt  silver  oxide  3  v  

K0602   

K0603   

NF  

NF  

NF  

NF  

NF  

RepI  batt  alkaline  1.5  v  

K0604   

RepI  batt  lithium  3.6  v  

>... 

K0605   

RepI  batt  lithium  4.5  v  

K0606   

AED  garment  w/elec  analysis  

K0607   

RepI  batt  for  AED  device  

K0608   

NF  

NF  

DG 

Repl  garment  for  AED  

K0609   

RepI  electrode  for  AED  

K0610   

Pemoneal  dialysis  clamp  

K0611    

E  

DG 

Disposable  cycler  set  , 

K0612   

E  '  DG  

E  ;  DG  

E  !  DG  

Y  DG  

Drainage  ext  line,  dialysis  

K0613   

Exi  line  w/easy  lock  connect : 

K0614   

Chem/antiseptic  solution,  8oz  

SGD  pre'^ec  rnes  >8min  <20min  

K0615   

K0616  

Y  

Y  

A  

DG 

DG 

SGD  prerec  mes  >20min  <40min  

K0617   

SGD  prerec  rnes  >40min  

TLSO  2  piece  ngid  shell   

K0618   

K0619   

A  

TLSO  3  piece  nqia  shell  

K0620 

A  

A  

Tubular  elastic  aressing    

K0621 

DG 

DG 

DO 

DG 

DG 

DG 

Gauze,  nor-impreg  pack  strip 

' 

K0622 

A  

ConfTn  banc  non  str  <3in/rol  

"***"**"" ** 

K0623 

A   

A   

A   

A   

A   

Contrm  band  sterl>3in/roll 

*■" 

K0624 

Lite  compress  wdth<3in/roll  

K0625 

Self  adher  wdth  <3  in.  roll  

K0626 

Self  adher  wdth  >=5  m.  roll  

L0100 

Cranial  ortfiosis/helmet  mold  

LC110                     A   

Cranial  orthosis'helmet  nonm  

Cranial  cervical  orthosis    

L0112 

A    

Nl 

L0120  

A   

A   

A   

A   

A  

A  

A  „ 

A  

A  

A  

A  

A  

A  

Cerv  flexible  non-acJjustable 

Flex  thermoplastic  collar  mo  

Cervical  semi-HQid  aoiustab  

L0130  

L0140  

L0150  

Cerv  semi-ng  ad  moioed  chn  

L0160  

Cerv  semi-ng  wire  oc&mand  

Cervical  collar  moldea  to  pt  

Cerv  col  thermplas  foam  2  pi  

Cerv  col  foam  2  piece  w  thor 

Cer  post  col  occ-mar  sup  adj  

L0170  

L0172  

L0174  

L0180  

L0190  

Cerv  collar  supp  ad  cerv  ba  

L0200  

Cerv  col  supp  adj  bar  &  thor 

L0210  

Thoracic  nb  belt      



L0220  

Thor  nb  bett  custom  fabhca  

L0450  

A  

A  

A  

A  

TLSO  'lex  prefab  thcacic  

L0452  

Uso  flex  custom  fab  thoraci  

L0454  

TLSO  flex  prefab  sacrococ-T9 

TLSO  •ie»  c-efab        

L0456  

L0458  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

TLSO  2Moc  svmphis-xipho  pre  

TLS02MOC  svmphysis-stem  pre  

L0460  

•■*.* • 

L0462    

TLSO  3M.3C  sacro-scap  pre 

L0464  

TLSO  4Moc  sacro-scap  pre 

L0466  

TLSO  ng,c  f'ame  pre  soft  ap  

TLSO  'igio  frame  prefab  peiv 

L0468  

L0470  

TLSO  ngio  frame  pre  subclav  

L0472  

TLSO  ngia  frame  hyperex  pre  

TLSO  rigic  frame  pre  pelvic  

L0474  

L0476  

TLSO  flexion  compres  jac  pre  

L0478  

TLSO  flexion  compres  jac  cus  

TLSO  ngid  plastic  custom  fa 

L0480  



L0482  

TLSO  ngid  lined  custom  fab  

L0484  

TLSO  ngid  plastic  cus;  'ab  

TLSO  ngidlinec  cusf  fab  two 

L0486    

L0488  

TLSO  rigid  lineo  pre  one  pie 

CPT  codes  ana  descriptions  only  are  copyright  A-enca-  Mea.cal  Association.  All  Rights  Reserved  Applcable  FARS/DFAflS  Apply. 
Copyright  American  Dental  Association  All  nghts  -ese-.ea 
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CPTHCPCS 


Status  indi- 
cator 


CoPditior 


L0490 

R- 

L0500  

A 

L05'C  

A 

L0513 

A 

L0520 

A 

L0530  

A 

L0540  

A 

L0550  

A 

l0560  

A 

L0561 

A 

L0565 

A 

-0600 

A 

l0610 

A 

L0620   

A 

L070C  

A 

LC710 

A 

.0810 

A 

LQ620 

A 

L083C 

A 

L086C   

A 

L0861 

A 

L0960  

A 

.0970 

A 

L0972 

A 

L0974 

A 

L0976 

A 

L0978  

A 

L0980  

A 

L0982 

A 

L0984 

A 

L0999 

A 

L100C 

A 

L1005  

A 

LIOIO  

A 

L1020   

A 

L1025  ' 

A 

L1030 

A 

L1040 

A 

.1050 

A 

L106C 

A 

LI  070 

A 

L1080 

A 

.1085 

A 

.1090 

A 

L1100 

A 

L1110 

A 

L1120 

A 

LI  200 

A 

L1210 

A 

L1220 

A 

L1230 

A 

.1240 

A 

L1250 

A 

L1260 

A 

L1270 

A 

L1280 

A 

L1290 

A 

L1300 

A 

L1310 

A 

L1499 

A 

L'500 

A 

L1510 

A 

L1520 

A 

L1600 

A 

L1610 

A 

L1620 

A 

L1630 

A 

L1540  

A 

L1650   ... 

A 

L 1 652 

A 

L1660 

A 

L1680 

A 

L1685 

A 

L1686 

A 

L1690 

A 

Deacnption 


Nl. 


TLSO  ngid  plastic  pre  one  

Lso  flex  surgical  sjpport  

Lso  flexible  custom  fabncat  

Lso  flex  elas  w  ^ig  post  pa  

Lso  a-p-l  control  witti  apron  

Lso  ant-pos  control  w  apron  

Lso  lumbar  flexior  a-p-l   

Lso  a-p-\  control  r^.o'ded  

Lso  a-p-l  w  interface        

Prefab  lso  

Lso  a-p-l  control  custom  

Sacroiliac  flex  surg  support 

Sacroiliac  flexittle  custm  fa  

Sacroiliac  semi-ng  w  apron 

Ctlso  a-p-i  control  rnolded  

Ctlso  a-p-l  control  «,'  inter 

Halo  cervical  into  )ckt  vest  

Halo  cetvical  into  body  jack  

Halo  cerv  into  milwaukee  typ  

Magnetic  resonanc  Iniage  comp 

Halo  'epl  liner,1nterface    , 

Post  surgical  support  pads  , 

Tlso  corset  front  ...„ .7...... 

Lso  corset  front  ....» 

Tlso  full  corset I 

Lso  full  corset         J. 

Axillary  crutcn  extenswn  

Peroneal  straps  pair        

Stocking  suop  gnps  se'  of  f  

Protective  body  socli  each  

Add  to  spinal  ortncsis  NOS   

Ctlso  milwauke  Titiai  model 

Tension  based  scolKisis  orth  

Ctlso  axilla  sling      

KypfiosiS  pad       

Kyphosis  pad  floating  

Lumbar  bolste'  pad    

Lumbar  or  lumbar  nb  pad 

Sternal  pad  

Thoracic  pad   

Trapezius  sling  .. 

Outngger   

Outngger  bil  w/  vert  extens  .... 

Lumbar  sling     „ 

Ring  'lange  piastioleather 

Ring  'lange  plas/leather  mol  .. 

Covers  for  upnght  each   

Fumsh  initial  orthosis  only  

Lateral  thoracic  extension  

Anterior  thoracic  extension  .... 
Milwaukee  type  superstructur 

Lumbar  oerotation  pad  

Antenor  asis  pad     

Antenor  thoracic  derotation  .... 

Abdominal  pad 

Rib  gusset  (elastic)  each  

Lateral  trochanienc  pad  

Body  jacket  mold  to  patient  ... 

Post-operative  txKiy  jacket 

Spinal  orthosis  NOS     

Thkao  mobility  'ra.Tie :.... 

Thkao  standing  'rame  

Thkao  swivel  walker  

Abduct  hip  flex  frejka  w  cvr .... 

Atxjuct  hip  flex  freika  covr  

Atxluct  hip  flex  pavlik  hame  ... 
Atxiuct  control  hip  semi-ftex  ... 
Pelv  band/ spread  ba'  thigh  c  ., 
HO  abduction  hip  adjustable  ... 
HO  bi  thighcuffs  w  sprdr  bar  ... 

HO  abduction  static  plastic  

Pelvic  &  hip  control  thigh  c  

Post-op  hip  abduct  custom  fa  , 

HO  post-op  hip  abduction  

Combination  oilateral  HO  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


CRT  ccxws  a-o  desc:  ptions  o.^ly  are  copyright  AmerK:an  Meaicai  Association.  All  Rights  Reserved.  Applicabte  FARS/DFARS  Apotv 
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CPT/HCPCS         ^'^"^®  '"^'- 
cato' 

Cona,t,o.                                Descnp.on                                   APC              ^^f           ^a^"'         J::'':Zc       .^^^^ 

1                       ,            ^  '                                 copayment       copayment 

L1700  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Leg  Perthes  orth  toronto  tVD  

L1710  

Legg  perthes  orth  newington  

L1720  

Legg  pertnes  ortt>osiS  trilat  

L1730  

Lega  perhes  o'T^  Scottish  r 

L1750  

Legg  perthes  sling       

L1755    

Legg  perthes  parter  bonom  t 

L1800  

Knee  orthoses  eias  a  stays  

L1810  

Kc  elastic  witn  loints              

L1815  

Elastic  with  condvia-  pads  



L1820  

Ko  elas  w  conavie  pads  &  jo  ... 

L1825  

Ko  elastic  Knee  cap             



L1830    

Ko  immobilize'  canvas  'ongtt  

L1831   

Nl 

Knee  orth  pos  lockmc  |oint   

L1832  

KO  ad]  jni  pos  ngic  support 

L1834  

Ko  w'O  loin!  ngid  moloeo  to  .    . 

L1836  

RiQid  KO  wo  loints     

L1840     

Ko  aerot  an!  cruciate  custom 

L1843  

KO  single  upnght  custom  fit 

L1844  

■  Ko  w/adi  ft  rot  cntr!  rnoKJed  

L1845  

Ko  w.  ad'  ftenext  -ota;  cus  

L1846  

Ko  w  ad)  flexexr;  'ota;  mold   

L1847  

KO  adjustable  w  ai'  chambers     

L1850     

Ko  Swedish  *ype 

L1855  

A  

Ko  plas  oout  jpngh;  in;  mO'         

L1858  

A  

Ko  polycentnc  pneumatic  pad      ■ 

L1860  

A  

Ko  supracondylar  socket  moid    

L1870  

A  

Ko  dout3  jpngh!  lacers  niolde  '. 

L1880  

A  

Ko  doub  upnght  cu*is'iacers  

LI  885 

A  

DG 

Knee  upnght  w  -eststance 

L1900  

A  

Ato  spmg  wi'  arsflx  ca"  bd  

L1901    

A  

Prefab  ankle  orthoses        

L1902  

A  _ 

A  '. 

Alo  ankle  gauntlet     

L1904  

Afo  molded  ankle  gauntlet  

L1906  

A  

Ato  multihgamentus  ankle  su  

L1907    

A  

Nl 

AFO  supramalleolar  custom  

Ato  sing  bar  clasp  attach  sh  

L1910  

A  

L1920  

A  

Afo  sing  upnght  w   adjust  S  

L1930  

A  

Afo  plastic  

L1940  

<<<<<<< 

Afo  nxilded  to  patient  plasti  

L1945  

Ato  molded  plas  ng  ant  tib  

L1950  

Afo  spira;  molded  to  pt  pias  

L1951   

Nl 

APO  spira  p'etabncatefl  



L1960  

Afo  pos  solid  ank  plastic  mo 

L1970  

Afo  plastic  molded  w  ankle  j  

L1971    

Nl 

AFO  w'ankle  ,oint  prefab  

Afo  sing  soda  stirnjp  cal'    



L1980  

A  

L1990    

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  .^ 

A   

Afo  doub  solid  sti^njc  cai'  ■. 



L2000  

Kafo  sinq  '^e  strr  ttii  cai*     

L2010      

Kafo  sng  solid  S'irrup  w  0  J    

L2020     

Kafo  dbi  solid  stroip  band/  ".. 

L2030      

Kafo  db  solid  stimjp  w  c  i   

L2035      

KAPO  plastic  piediatnc  size  

Kafc  plas  doub  f-ee  knee  mol  

Kafo  plas  Sing  tree  K.nee  mol  

Kafo  wo  lomt  multi-axis  an  

L2036    

L2037     

L2038  



L2039  

7^ 

KAFO. pistic. media:  'ota;  con  

L2040     

Hkafo  torsion  tn'  'Ot  straps  

Hkafo  torsion  cable  hip  pelv  

Hkafo  torsion  ball  tjeanng  j  

L2050       

L2060 

L2070 

A    

Hkafo  torsion  unila!  'Ot  str 

L2080 

A  

A  

E  

E  

A  

A  

A  

A  

A  

E  

E  

A  

A  

A  

A  



Hkafo  unilat  torsion  cable  

L2090  

1  Hkafo  unilat  torsion  ball  br  

L2102      

DG 

DG" 

Afo  tibia!  *>  cast  plsf  mol  

Afo  tib  tx  cast  synthetic  mo 

L2104  

L2106    

Afo  tib  tx  cast  piaste'  moid  

Afo  tib  fx  cast  moiaec  to  pt  

Afo  tibial  fracture  soft  



L2108    

L2112  

L2114  

Afo  tib  fx  semi-ngid   

L2116     

Afo  tibial  f'acTure  ngid  

Kafo  fern  fx  cast  plaster  md  



L2122  

og' 

DG 

L2124  

Kafo  fern  fx  cast  synthet  md  

L2126  

Kafo  fern  fx  cast  thermoptas  

Kafo  fern  tx  cast  Tx>ided  to  p 

Kafo  femoral  *>  cast  soft  „ 

L2128  

L2132  

L2134  

Kafc  fern  fx  cast  semi-nqid  

CPT  codes  and  descnptions  only  are  copyngM  Amenca-'  Medica'  Assoc  a-ic- 
Copyright  Amencan  Dentai  AssociaDor,  All  ngnts  reserveo 
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CPT/HCPCS 

Status  indi- 
cator 

L2136  

A  .. 

L2180 

A  

L2182 

A  

L2184 

A  

L2186 

A  

L2188 

A      . 

L2190    

A  

L2192 

A 

L2200     

A  

L2210 

A  

L2220 

A  

L2230     

A  

L2240     

A  

L2250    

A  

L2260     

A  

L2265    

A  

L2270     

A  

L2275    

A  

L2280    

A  

L2300     

A  

L2310     

A  

L2320     

A  

L233C  

A  

L2335     

A 

L2340   

A  

L2350 

A  

L236C    

A  

L2370     

A  

L2375    

A  

L2380    

A  

L2385    

A  

L2390    

A  

L2395 

A  

L2397 

A     

L2405 

A    

L2415 

A    

L2425 

A    

L2430 

A   

L2435      

A     ... 

L2492    

A  

L2500      

A 

i_2510     

A  

L2520  

A  ...    . 

L2525  

A 

L2526    

A     . 

L2530 

A 

L2540  

A  

L2550 

A  

L2570 

A   

L2580 

A  

L2600    

A   

L2610  

A  „... 

L2620    

A ::.:z:: 

L2622 

A   

L2624      .  ..  . 

A 

L2627    

A  

L2628      

A  

L2630 

A   

L2640 

A   

L2650 

A   

L2660 

A   

L2670 

A   

L2680 

A   

L2750 

A   

L2755 

A   

L2760     

A  

L2768    

A   

L2770  

A   

L2780  

A  

L2785 

A 

L2795     

A 

L2800 

A   

L2810 

A   

L2820 

A   

L2830 

A   

Conditior 


Kafo  femoral  fx  cast  ngid  

Plas  shoe  insert  w  ank  joint 

Drop  lock  knee  

Limited  motion  knee  joint  .; 

Ad|  motion  knee  jnt  lerman  t 

Quadniaterai  bnm 

Wais!  belt       

Pelvic  band  &  belt  thigh  fla  

Limited  ankle  motion  sa  jnt 

Dorsiflexion  assist  eacti  joi   

Dorsi  &  planta'  flex  as&res 

Split  'lat  caliper  stiT  &  p    

Round  caliper  ano  plate  atta 

Foot  plate  molded  stirrup  at  

Reinforced  solid  stirrup  

Long  tongue  Stirrup  

Vanjs/valgus  strap  padded/li 

Plastic  moo  I01.V  ext  pad/line  

Molded  inner  txiot  

Atxtuction  bar  jointed  adjust  

Abduction  bar-straight  

Non-molded  lacer   

Lacer  molded  to  patent  mode  

Anterior  swing  band  

Pre-tibiai  shell  molded  to  p  

Prosthetic  type  socket  molde 

Extended  steel  shank 

Patten  bonom     

Torsion  ank  &  half  solid  sti   

Torsion  straight  knee  joint 

Straight  knee  joint  neavy  du  

Offset  knee  joint  each  

Offset  knee  lOint  heavy  duty  

Suspension  sleeve  lower  ext  

Knee  joint  drop  lock  ea  jnt  

Knee  joint  cam  lock  each  joj  

Knee  discdiai  lockadj  flex , 

Knee  jnt  ratchet  lock  ea  jnt  , 

Knee  joint  poiycentrlc  joint  , 

Knee  irft  loop  drop  lcx:k  nn  , 

Thiyglulischia  wgt  beanng  

Th/wght  bear  quad-lat  bnm  m 

Th/wgh;  bear  quad-lat  bnm  c  

Ttvwgh:  bear  na-  n>l  bnm  mo  

Th/wgh!  bear  ^-lar  m-l  bnm  cu   

Thigh, wght  bear  lacer  non-mo  

Thigh, wght  bear  lacer  molded  

Thigh  wght  bear  high  roll  cu    

Hip  clevis  type  2  posit  jnt  

Pelvic  control  pelvic  sling  

Hip  clevis/thrust  beanng  fr  

Hip  cievis/thnjst  beanng  k) 

Pelvic  control  hip  heavy  dut' 

Hip  joint  adjustable  flexion  

Hip  adj  flex  ext  abouct  cont  

Plastic  mold  recipro  hip  &  c  

Metal  frame  recipro  hip  &  ca  

Pelvic  control  band  &  belt  u  

Pelvic  control  band  &  belt  b  

Pelv  &  thor  control  gluteal  

Thoracic  control  thoracic  ba  

Thorac  cont  paraspirai  uprig  

Thorac  cont  lat  support  upri  

Plating  chrome/nickei  pr  bar  

Cartxjn  graphite  lamination  

Extension  per  extension  per  

Ortho  sidebar  disconnect  

Low  ext  orthosis  per  bar/jnt  

Non-corrosive  finish      

Drop  lock  retainer  each  

Knee  control  full  Kneecap  

Knee  cap  medial  or  lateral  p 

Knee  control  condylar  pad  

Soft  interface  below  unee  se  

Soft  intertace  above  Knee  se  


APC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


CPT  codes  ano  aescnctions  oniy  are  copynght  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Applv 
Cocyigm  Anencari  Denia:  Association  All  nghts  resen/ed  '^v  y 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 

CPT/HCPCS         ^^^^,  '"^'■ 
cator 

-1 

Condmor                                    Descnption 

1 

.pp               Relative            Pavmen-           Natonal 
~^                weight                 -^ate             unad|ustec 
-                                       copayment 

Minimum 
unadiusted 
copayment 

L2840  

A  

A  

A 

,  Tibial  length  sock  fx  or  equ 

L2850    

L2860 

Femorai  Igfl-;  sock  "k  or  eaua    

r 

L2999  

L3000 

A  

a 

,  Lower  extremrty  orthosis  NOS  

" 

L3001    

L3002 

8  

R  inser:  uct!  berkeley  shell      

Foot  insen  remov  moldeo  spe    

-   -•- 

L3003  

B  

Foot  insert  silicone  get  eac 

L3010  

B  

B  

Fool  longitudinal  arch  supoo       

L3020  

Foot  lonqitud'metatarsai  sup       

L3030  

L3031  

B  

Foot  arch  support  remov  prem  

Foot  lamin'prepreo  composite    

E  

Nl 

L3040                   B   

Ft  arch  suprt  premolC  lonQit         

L3050                    B   

Foot  arch  supp  premoia  r^etat  .-. 

Foot  arch  supo  lonnitudmeta 

L3060  B  

„... 

L3070  B 

'  Arch  suprt  an  tc  she  longi;          

L3080                   8   

'  Arch  supp  ati  to  shoe  Tietata  

L3090  B  

Arch  supp  att  to  shoe  long/m 

L3100  

B  

B  

B  

Hailus-valgus  nght  aynarnic  S 

' 

L3140  

AtxJuction  rotation  bar  shoe  

L3150  

AbauCt  rotation  tiar  wo  shoe       

L3160  B   

Shoe  styled  positioning  oev      

L3170  B   

Foot  plastic  heel  stabilize-  

L3201   B   

Oxtora  w  supinalprona;  mf 

L3202  B  

Oxtord  w  supmal'pronator  c 

L3203  B   

Oxford  w  supinato'  pronator  



L3204  B   

Hightop  w   supp.pronator  inf  

Hightop  w  supppronator  chi  

Hightop  w  supp/pronatcr  jun 

Surgical  boot  each  infant   

L3206  B  

L3207  

B  

B  

B 

B  

B  .f 

L3208  

•"•" 

L3209     

Surgical  boot  each  child 

L3211       

Surgical  boot  each  lunior  

L3212  

Benesch  boot  pair  infant  

Benesch  boot  pair  child   

Benesch  txx)t  pair  junior 

L3213  

B 

* **** 

L3214  

B  

L3215 

B  

Orthopedic  *Twear  ladies  oxf  

Orthopec  ladies  shoes  dpth  i  

L3216  

B  

L3217  

B  

Ladies  shoes  hightop  depth  i  

L3219  

B  

Orthopedic  mens  shoes  oxford  

Orthopedic  mens  shoes  apth  i  

Mens  shoes  higntop  depth  in!  

L3221 

B  

...A.... 

L3222  

B  

c 

L3224  

A  

Woman  s  shoe  oxfora  b'ace  

Man  s  shoe  oxfora  brace   

L3225 

A  

L3230 

B   

Custom  shoes  Oepf"  inlay   .  ..  . 

L3250 

B   

Custom  moia  shoe  remov  prost  ... 

L3251 

B  

Shoe  moideo  tc  pt  silicone  s   

L3252  

B  

B  

Shoe  molded  plastazote  oust 

L3253  

Shoe  molded  plastazote  oust     

L3254  

B  

Orth  foot  non-stnoara  size'w    . 

L3255  

B  

Orfh  foot  non-standa'd  size/ 

L3257  

B  

B  

Oth  foot  add  charge  split  s           

L3260 

Ambulatorv  su'gicai  boo:  eac       

L3265       

B  

B  

B  

B   

Plastazote  sanoai  each 

„... 

L3300  

Sho  lift  taper  to  metatarsal 

L3310 

Shoe  lift  eiev  heelso'e  neo 

L3320 

Shoe  lift  eiev  heel  sole  cor 

L3330 

B  

Lifts  elevation  metai  extens  

L3332  . 

8  

Shoe  lifts  tape-eo  to  one-ha  

L3334  

B  

B  

E  

B  

B   

B  

Shoe  lifts  elevation  heel  n  

L3340  

Shoe  wedge  sach  

Shoe  heel  wedge 

L3350      

♦ 

L3360 

- 

Shoe  sole  wedge  outside  sole  

L3370 

Shoe  sole  wedge  between  sole  

L3380 

Shoe  Clubfoot  weoae 

L3390 

B  

Shoe  outfla'e  Aiedae 

L3400 

8   

Shoe  metatarsal  ba'  weoge  ro  

Shoe  metatarsal  ba-  be^^een  

Full  soie/heei  wedge  bfween  

L3410 

B  



L3420  

B  

B  

B  

B  

B    

L3430    

Sho  heel  count  piast  -em'or  

L3440      

Heel  leather  reinforced 

L3450       

Shoe  heel  sach  cushion  type      

•*>>•••.{.»>*■••... 

L3455 

Shoe  heei  new  learhe-  stanaa 

L3460 

B    

Shoe  heei  new  rubber  standa- 

L3465       . 

B    

Shoe  heel  thomas  with  wedge 

Shoe  heel  thomas  extend  to  b  

•* 

L3470  

8    

CPT  codes  and  descriptions  only  are  copynght  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS'DFARS  Apply 
Copyright  America'-  Denta  Association  All  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  hcpcs  Code  and  Reu\ted  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


L3480 

B 

L3485 

B 

L3500  

B 

L3510  

B 

L3520  

B 

L3530  

B 

L3540  

B 

L3550  

B 

L3560 

B 

L3570 

B 

L3580 

B 

L3590 

B 

L3595 

B 

L3600 

B 

L3610 

B 

L3620 

8 

L3630 

B 

L364C 

B 

L3649 

B 

L3650 

A 

L3651  

A 

L3652  

A 

L3660  

A 

L3670  

A 

L3675 

A 

L3677 

E 

L3700  

A 

L3701  

A 

L3710  

A 

L3720  

A 

L373C  

A 

L374C  

A 

L3760 

A 

L3762  

A 

L3800  

A 

L3805  

A 

L3807  

A 

L3810   ... 

A 

L3815  

A 

L3820  

A 

L3825  

A 

L3830  

A 

L3835 

A 

L3840  

A 

L3845  

A 

L3850   

A 

L3855  

A 

L3860  

A 

L3890  

R 

L3900  

A 

L3901  

A 

L3902  

A 

L3904  

A 

L3906  

A 

L3907  

A 

L3908  

A 

L3909  

A 

L3910  

A 

L3911  

A 

L3912  

A 

L3914  

A 

L3916  

A 

L3917   ... 

A 

L39ie 

A 

L3920  

A 

L3922  

A 

L3923  

A 

L3924  

A 

L3926  

A 

L3928  

A 

L3930  

A 

L3932  

A 

L3934  

A 

L3936  

A 

L3938  

A 

Nl 


Shoe  heel  pad  &  depress  for  ... 
Shoe  heel  pad  rerDovable  for  .., 
Ortho  shoe  add  leather  insol  .... 
Orthopedic  shoe  aOO  rub  insl  ..., 

O  shoe  add  'e)t  w  leath  insi    

Ortho  shoe  add  half  sole  

Ortho  shoe  add  full  sole  

O  shoe  add  standard  ;oe  tap  .... 
O  shoe  add  horseshoe  loe  tap  . 
O  shoe  add  instep  extensior  .... 
O  shoe  add  instep  velcro  cio  .... 
O  shoe  convert  to  sof  counle  ... 

Ortho  shoe  ado  march  bar 

Trans  shoe  calip  plate  exist  

Trans  shoe  caliper  piate  new  .... 

Trans  shoe  sohc  stirrup  exi    

Trans  shoe  solid  stiroip  new  ... 
Shoe  dennis  browne  splint  bo  .. 
Orthopedic  shoe  iTKxlrfica  NOS 

Shider  fig  8  abduct 'estrair    

Prefab  shoulde'  orthosis 
Prefab  dbl  shoulder  orthosis     ... 
Atxjuct  restrainer  oanvas&web  . 
AcromiO)  clavicular  carvas&we  .. 

Canvas  vest  SO 

SO  hard  plastic  stabilizer 

Elbow  orthoses  elas  w  stays  .... 

Prefab  elbow  orthosis  

Elbow  elastic  with  metal  |oi  

Forearmanrn  cuffs  free  motio   ... 

Forearm,  arm  cut's  exuflex  a  

Cuffs  ad|  lock  w/  active  con  

EO  with|oint.  Prefabricated   

Rigid  EO  wo  joints      

Whfo  short  oppongri  no  attach  . 
Whfo  long  opponens  no  attach  . 
WHFO, no  joint,  prgfabncated   ... 

Whfo  thumb  abouctior  bar  

Whfo  second  m  p  abduction  a  . 
Whfo  ip  ext  asst  w/  mp  ext  s  .... 

Whfo  m  0  extension  stop  

Whfo  mp  extension  assist 

Whfo  m  p   spnng  extension  a  ... 

Whfo  spnng  swivel  thumb  

Whfo  thumb  ip  ext  ass  w/  mp  ... 

Action  wnst  w  aorsiflex  as  

Whfo  ad)  m  p  flexion  contro  

Whfo  ad|  mp  flex  ctrl  &  i 

Torsion  mechanism  wnst/elbo  .. 

Hinge  extension^'flex  wnst/f  

Hinge  ext/flex  wnst  finger  

Whfo  ext  power  compress  gas  ., 

Whfo  electnc  custom  fitted 

Wns;  gauntlet  molded  to  pt  

Whfo  wrst  gaunttt  thmb  spica  .... 
Wnst  cock-up  non-moideo 

Prefab  wnst  orthosis        , 

Whfo  swanson  design    

Prefab  hand  finger  orthosis 

Flex  glove  w^elastic  finger  

WHO  wnst  extension  cock-up  ... 

Whfo  wnst  exlens  w,  outngg  

Prefab  metacarpi  'x  orthosis    

HFO  knuckle  tienoer 

Knuckle  bender  wlt^  outngge  .... 

Knuckle  bend  2  seg  to  Hex  |  

HFO,  no  joint,  prefabncated 

Oppenheimer    

Thomas  suspension 

Finger  extension  w/  clock  sp  

Finger  extension  witn  wrist  

Safety  pin  spnng  wire   

Safety  pin  modified  

Palmer  j 

Dorsal  wrist  J 


ARC 


Relative 
weight 


Payment 

rate 


National  Minimum 

unadjusted       unadjusted 
copaymsnt       copayment 


CPT  codes  ana  descriptions  only  are  copvrght  A.-nencan  Medical  Associafiop,  All  Rights  Res«n/ed,  Applicable  FARS,DFABS  Apolv 

Cooynght  Americar  Dental  Associatior  A.  -ights -eserved 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


L3940 
L3942 
L3944 
L3946 
L3948 
L39S0 
L3952 
L3954 
.L3956 
L3960 
L3962 
L3963 
L3964 
L3965 
L39do 
L3968 
L3969 
L3970 
L3972 
L3974 
L3980 
L3982 
L3984 
L3985 
L3986 
L3995 
L3999 
L4000 
L4010 
L4020 
L4030 
L4040 
L4045 
L4050 
L4055 
L4060 
L4070 
U4080 
L4090 
L4100 
L4110 
L4130 
L4205 
L4210 
L4350 
L4360 
L4370 
L4380 
L4386 
L4392 
L4394 
L4396 
L4398 
L5000 
L5010 
L5020 
L5050 
L5060 
L5100 
L5105 
L5150 
L5160 
L5200 
L5210 
L5220 
L5230 
L5250 
L5270 
L5280 
L5301 
L5311 
L5321 
L5331 
L5341 
L5400 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


DescnptKXi 


Dorsal  wns;  <v  outngge'  a"  

Reverse  knuckle  beooe-       

Reverse  knuckle  bene  w   outr  .... 
HFO  composite  elastic 

Finger  knuckle  benoe'  

Oppenheimer  w   knuckle  bend  ... 
Oppenheimer  w   rev  Knuckle  2  ... 

Spreading  hano  

Aoc  joint  upper  exi  olliosis 
Sewho  airpian  oesig  abO'.  pos 
Sewho  erbs  paisey  aesig""  abc 
Moloea  A   articulating  elbow 

Seo  mobile  anm  sup  att  tc  wc  

Arm  supp  atl  to  wc  'anchc  ty 

Mobile  arm  suppcls  reciinm  

Fnction  Oampeninq  am-,  supp   

Monosuspensic  armi'hanc  supp 
Elevat  proximal  am-  suppor: 

Otisellat  rcx;ker  arm  w   eia  

Mobile  anri  suppor!  supinator  

Upp  6x1  fx  orthosis  humeral  

Upper  exi  (x  orthosis  rad'ul  

Ufjper  ext  tx  orthosis  wnst  

Forearm  hano  fx  orlh  w  wr  h  

Humeral  raduina  wnst  tx  or  

Sock  fracture  0^  eouai  each 

Upper  limb  orthosis  NOS     

Repi  girdle  miiwaukee  oih    

Replace  tniatera:  socket  br  

Replace  quadia;  socket  bnm  

Replace  socKet  bnm  cust  fit 

Replace  molaed  thigr-  lacer  

Replace  non-moloeo  thigh  lac  .... 

Replace  moldeo  cat'  lacer     

Replace  non-moioec  cat*  lace  .... 

Replace  nigh  'oll  cuf  

Replace  prox  &  dist  upnghl   

Repl  met  band  kato-a'c  prox  

Rept  met  banc  ka*o-afo  cart/ 

Repl  leath  cuf  kafc  prox  th  

Repl  leath  cu^  kafo-afo  cal  

Replace  pretibiai  shell    

Ortho  dvc  repair  pe'  15  mm 

Orth  dev  repair  repi  minor  p  

Pneumatic  ankle  cntn  splint  

Pneumatic  walking  splint      

PneumaDc  full  leg  splint  

Pneumatic  knee  splint  

Non-pneumatic  walking  splint  

Replace  AFO  soft  interface  

Replace  'oo:  drop  spmt  

Static  AFO  

Foot  drop  splint  -ecumbent  

She  insert  w  arch  toe  filler  

Mold  socket  ank  hgt  w-  toe  f 

Tibial  tubercle  hgt  w  toe  f   

Ank  symes  mole  sckt  sach  ft  

Symes  me'  •'  leath  socKet  ar 

Molded  socket  shir  sach  'oot  

Plast  socket  its'thgn  iacer  

Mold  sckt  ext  knee  shin  sach   

Mold  socket  bent  Knee  shin  s  

Kne  sing  axis  'nc  shin  sach  

No  Knee.'ankie  joints  w/  tt  b   

No  knee  joint  with  a'tic  all  

Fern  focal  oefic  constant  fn  

Hip  canaa  smg  axi  cons  fnc  

Tih  table  locking  hip  sing     

Hemipelvect  canad  smg  axis  

BK  mold  socket  SACi^  ft  endc      . 
Knee  disart  SACH  ft,  enoc 

AK  open  enc  SACH  

Hip  disar  Canadian  SAC'-'  ft  

Hemipelvectomy  Canadian  SACH 
Poslop  dress  &  1  cast  chg  bk 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


MinifTKim 
unad)usted 
copayment 


CPT  codes  and  descriptions  omy  are  copyngnt  ^me'tca'■  \AeatC3  Assoc.alior,  All  Rigtits  Reserved,  AppticaDle  FARS/DFARS  Apply. 
Copynghi  Amencan  Denta.  Associatior   At'  'ignts  -esen/ed 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  REUVTED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPT/HCPCS 


Status  rtdt- 
cator 


CondltMXi 


L5410 

L5420 

L5430 

L5450 

L54e0 

L5500  , 

L550S  . 

L5510  . 

L5520  . 

L5530  . 

L5535  . 

L5540  . 

LS560  . 

L5570  . 

L5580  . 

L5585  . 

L5590  . 

L5595  . 

L5600  . 

L5610  . 

L5611  . 

L5613  . 

L5614  . 

L5616  „ 

L5617  ., 

L5618  ., 

L5620  .. 

L5622  .. 

L5624  .. 

L5626  .. 
L5628  .. 

L5629  .. 
L5630  .. 
L5631  .. 
L5632  .. 
L5634  .. 
L5636  .. 
L5637  .. 
L5638  .. 
L5639 
L5640  . 
L5642  . 
L5643  . 
L5644  . 
1-5645  . 
L5646  ... 
L5647  .. 
L5648  ... 
L5649  . 
L5650  ... 
L5651  ... 
L5652  ., 
L5653 
L5654  .. 
L5655  ... 
L5656  .. 
L5658  .. 
L5661  .. 
L5665  ... 
L5666  .. 
L5668  .. 
L5670  ... 
L5671  .. 
L5672  ... 
L5673  ... 
L5674  .. 
L5675  .. 
L5676  .. 
L5677  ,. 
L5678  .. 
L5679  .. 
L5680  . 
L5681  ... 
L5682  .. 
1-5683  .. 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 
A  . 
A  ., 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
A  .. 
A  ... 
A  ..'. 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 


Nl 


Nl 


Nl 


Nl 


Oescnptxxi 


T 


Postop  (teg  t*  ea  add  cast  oh  . 
Postop  dsg  &  1  cast  chg  ak/d  .. 
Postop  dsg  ak  ea  add  cast  ch  . 
Postop  app  non-ir»gt  tiear  dsg  .. 
Postop  app  non-wgt  t)ear  dsg  .. 

Init  bk  ptti  plaster  direct       

Ifut  ak  ischal  pistr  direct        

Prep  BK  ptb  plaster  molded  

Perp  BK  ptt)  tfiermopls  direct  ... 
Prep  BK  ptb  t^erTTX)pls  rrtolded  , 
Prep  BK  ptb  open  end  socket  ... 
Prep  BK  ptb  laminated  socket  .. 
Prep  AK  ischial  olast  molded  .... 

Prep  AK  ischial  direct  fomi    

Prep  AK  ischial  ttiemx)  mold  .... 

Prep  AK  ischial  oper  end     

Prep  AK  ischial  laminated     

Hip  disartic  sach  thermopis  

Hip  disart  sach  laminat  mold   .... 

Above  knee  hydracadence   

Ak  4  bar  link  w/fnc  swing     

Ak  4  bar  ling  w/hydraul  swig  

4-bar  link  alxive  Knee  w/swng  .. 

Ak  univ  multiplex  sys  'net     

AK/BK  seH-aiigning  jnit  ea    

Test  socket  symes 

Test  socket  t)elow  Knee  

Test  socket  knee  disarticula  

Test  socket  above  Knee  

Test  socket  hip  disarticuiat  , 

Test  socket  hemipelvectCTiy , 

Betow  knee  acrylic  socket 

Syme  typ  expandat)!  wall  sckt  ... 

Ak.'knee  disartic  acrylic  soc    

Symes  type  ptb  bnm  design  s  ... 
Symes  type  poster  opening  so  .. 
Symes  type  medial  opening  so  .. 

BekDw  knee  total  oontact        

Below  knee  leather  socket 

Bekjw  knee  wood  socket  

Knee  disarticuiat  leather  so  

Above  knee  leathef  socket  

Hip  ftex  inne'  socket  ext  fr  

Above  knee  wood  socket 

Bk  flex  inner  socket  ext  tra  

Below  knee  air  cushion  socke  ... 

Bek)w  knee  suction  socket    

Above  knee  air  cushion  socke  ... 
Isch  contammtnarrow  m-i  so 

Tot  contact  ak'knee  disart  s 

Ak  ttex  inner  socket  ext  tra  

Suction  susp  aK'V.nee  disart    

Knee  disart  expand  wall  sock  .... 

Socket  insert  symes  

Socket  insert  tietow  knee  , 

Socket  insert  knee  articulat , 

Socket  inser;  atxjve  knee  , 

Multi-durometer  symes 

Multi-durometer  tielow  Knee     

BekJw  knee  cuff  suspension  

Socket  insert  w.'o  lock  lower  , 

Bk  rrxjlded  supracondylar  susp  ... 

BKjAK  locking  mechaniSfTi 

Bk  removable  medial  bnm  sus  ... 

Socket  insert  w  lock  rnech  

Bk  suspension  sleeve     

Bk  heavy  duty  susp  sleeve  

Bk  knee  loints  single  axis  p  

Bk  Knee  loints  polycentnc  p  

Bk  loint  covers  pair  

Socket  insert  w/o  lock  mech  

Bk  thigh  lacer  non-molded  

Inti  custm  congdatyp  insert  

Bk  thigh  lacer  glut  ischia  m  

Initial  custom  socKet  insert 


APC 


Reiative 
weight 


Payment 
rate 


National 
unac^jsted 
copayment 


Minimum 
unadjusted 
copayment 


^Z'^T::^z:::^ToZLT':;:^.:rzt:e:^''''^  *^^°^'^  ^"  "^^  "^'^^  ^^  ^^^^^--^  ^^ 
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Addendum  B.— Payment  Status  by  HCPCSCode  and  Delated  Information  Calender  Year  2004— Continued 


CPT/HCPCS 

Status  indi- 
cator 

Conditiofi 

L5684 

A   

L5686 

A 

L5688 

A 

L5690 

A    

L5692 

A 

L5694 

A   

L5695 

A 

L5696 

A    

L5697 

A   

L5698 

A    

L5699 

A 

L5700 

A   

L5701  

A   

L5702  

L5704 

L5705 

A   

L5706 

A   

L5707 

A  

L5710  

A 

A  

A  

A  

A  

L5711  

L5712  

1.5714  

L5716 

L5718 

A  

L5722 

A   

- 

L5724 

A   

L5726 

A   

L5728 

A   

L5780 

A  

L5781 

A   

L5782 

A   

L5785 

A   

L5790 

A   

L5795 

A   

15810 

A 

L5811 

A   

L5812 

A   

L5814 

A   

L5816 

A   

L5818 

L5822 

A   

L5824 

A   

L5626 

A 

L5828 

A 

L5830 

A   

L584C' 

A   

15845 

A    

L5846 

A    

L5847 

A   _ 

A 

L5848 

L5850 

A    

L5855 

A    

L5910 

A    

L5920 

A   

L5925 

A   

L5930 

A    

L5940 

A 

L5950 

A   

L5960 

A   

L5962   

A  

A  

A   

L5964   

L5966 

L5968 

A    

L5970 

A 

L5972 

A   

L5974   

A   

L5975 

L5976 

15978 

A  

L5979    

A  

A  

A   

L5980 

L5981 

L5982 

A   

L5984 

A    

L5985  . 

A   

Description 


Bk  fork  strap      

Bk  back  c^eck  

Bk  waist  Den  *ebDing  

Bh  wais!  Det;  paoaed  and  lin 

Ak  pelvic  cont'ol  beK  ligh'    

Ak  pelvic  control  belt  paa  '    

Ak  Sleeve  susp  leop'ene  equa  . 

Ak.'knee  dlsa^lc  pe'vic   oir  

Ak'knee  aisa-tic  peivic  band  

Ak'knee  disariic  silesiar  ba   

Shoulder  harness         

Replace  socket  below  knee  , 

Replace  socket  above  knee , 

Replace  socket  h:p      .., 

Custom  shape  cover  BK     , 

Custom  shape  cove'  AK     , 

Custom  shape  cvr  knee  disart  ... 

Custom  shape  cvr  hip  disarl  

Kne-si^in  exc  sng  axi  mnl  loc 

Knee-shir  exc  mnl  lock  ultra  .... 

Knee-si-r  exo  ♦net  swg  &  st  , 

Knee-shir  exo  variable  tnct   

Knee-shin  exo  mech  stance  ph 

Knee-shin  exo  t^ct  swg  &  sta  

Kr>ee-shin  pneum  swg  *rct  exo  .. 

Knee-shm  exc  'iuid  swing  ph  

Knee-shin  ext  ints  tia  swg  e 

Knee-shin  fluid  swg  &  stance  ... 
Knee-shm  pneum^'hydra  pneum 
Lower  limb  pros  vacuum  pump  . 
HD  low  limb  pros  vacuum  pump 

Exoskeletal  bk  uttrait  mater  

Exoskeletai  ak  ultra-light  m  

Exoskei  hip  ultra-light  mate 

Enooskei  knee-shm  mnl  lock 
Enoc  knee-shm  mnl  Ick  ultra 
EnOo  Knee-shin  'ret  swg  &  st  .... 
Endo  knee-shm  hydrai  swg  ph   . 
Enoo  knee-shm  polyc  mch  sta  .. 
Enoc  knee-shm  *rc:  swg  &  st    ... 
Endo  knee-shm  pneum  swg  frc 
Endo  knee-shm  *iuic  swing  p  .... 

Miniature  knee  lomt        

Enoc  knee-shm  'lute  swg/sta  .... 
EnOc  knee-shm  pneumswg  pha 

Muiti-axiai  Knee  shm  system  

Knee-shm  sys  stance  flexion  .... 
Knee-shm  sys  microprocessor  .. 

Microprocessor  cntr  feature   

Knee-shm  sys  hyOfaui  stance  ... 
Endo  aK'hip  knee  extens  assi  ... 

Mech  hip  extension  assist  

Enao  beiow  knee  alignabie  sy  .. 
EnOc  akw'hip  alignabie  system  ... 

Above  knee  manual  lock     

High  activrty  knee  *rame      , 

Enoc  bk  ulfa-light  matenal  

Endo  ak  ultra-light  matenal  

Enoo  hip  jitra-light  miatena  

Below  Knee  flex  cover  system  .. 
Atx)ve  knee  flex  cover  system  .. 

Hip  flexible  cover  systerr":    

Muitiaxiai  ankle  w  dorsrftex  

Foot  extem.a!  keel  sacti  foot  

Flexible  kee'  foot  

Foot  single  axis  ankle/foot  

Combe  ankle''oot  prosthesis  .... 

Energy  stonng  *oot     , 

Ft  prosth  multiaxial  ankl/tt  

Multi-axiai  ankle/ft  prosth  

Flex  foot  system  , 

Flex-walk  sys  low  ext  prosth  , 

Exoskeletal  axiai  rotation  u  , 

Endoskeletal  axial  rotation  , 

Lwr  ext  dynamic  prosth  pylon  ... 


APC 


Relative 

weight 


Fiayment 

■ate 


National  Minimum 

unadjusted       unadfusted 
copayment    ,    copayment 


CPT  codes  and  descnptions  only  are  cooyogM  A.-^erica^  Medical  Association  All  Rights  Reservefl  Ap(>4icabl«  FARS/DFARS  Apply. 

Copvnght  Ar^erican  Der-tai  Associaftor-  All  -ighrs  reserirefl 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


L5986 

L5987 
L5988 
L5989 
L5990 
L5995 
L5999 
L6000 
L6010  , 
L6020  . 
L6025  . 
L6050  . 
L6055  . 
L6100  . 
L6110  . 
L6120  . 
L6t30  . 
L5200  . 
L.6205  . 
L6250  . 
L6300  . 
L6310  . 
L6320  . 
L6350  . 
L6360 
L6370 
L6380 
L6382 
L6384 
L6386 
L6388 
L6400  ., 
L6460  ., 
L6500  ., 
L6550  ,. 
1-6570  ,. 
L6580 
L6582 
^6584 
L6586 
L6588 
L6590 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  ., 
A  ., 
A  ., 
A  .. 


L6600  ,  A 


L6605 
^6610 
L6615 
L6615 
L5620 
L6623 
1.6625 
1.6628 
L6629 
L663C 
L6632 
L6635 

u6638 
L664C 
L6641 
L6642 
L6645 
L6646 
L6647 
L6648 
L5650 
L6655 
L666C 
L6665 
L6670 
L6672 
L6675 
L6676 
L6680 
L6682 
L6684 


Multi-axial  rotation  unit  

Shank  ft  w  vert  load  pylon  

Vertical  shock  redLicing  pylo  ... 
Pylon  w  elctmc  force  sensor  ... 
User  adjustable  heel  height  .... 
Lower  ext  pros  haavyduty  fea  . 
Lowr  extremity  prosthes  NOS  . 
Par  hand  robin-aiijs  thum  rem 

'  Hand  robm-aids  iiWe/nng  

Part  hand  robin-aids  no  fing  ... 
Part  hand  disart  myoelectric  ... 
Wrst  (kILd  sck  fix  hng  tn  pad  ... 
Wrst  mold  sock  w/exp  interfa  .. 
Elb  mold  sock  flex  hinge  pad  .. 
Eltraw  mold  sock  suspension  t 
Elbow  mold  doub  spit  soc  ste  ., 
Elbow  stump  activated  lock  h  .. 
Eltiow  mold  outsid  lock  hinge  .. 
Elbow  molded  w;  expand  Inter  . 
Elbow  inter  loc  eltxiw  forarm  ... 

ShWer  disart  int  lock  eltxiw  

Shoulder  passive  restor  comp  . 
Shoulder  passive  restor  cap  .... 

Thoracic  Intern  lock  elbow  

Thoracic  passive  restor  comp  .. 

Thoracic  passive  restor  cap  

Postop  dsg  cast  chg  wrst/elb  ... 
Postop  dsg  cast  chg  elb  dis/  .... 
Postop  dsg  cast  chg  shider/t  ... 
Postop  ea  cast  chg  &  realign  ... 
Postop  applicat  ngid  dsg  on  .... 
Below  eltxiw  prosth  tiss  shap  .. 

Elb  disart  prosth  ti$s  shap  

Above  elbow  prost^  tiss  shap  .. 
Shidr  disar  prosth  tiss  shap  .... 
Scap  thorac  prostfi  tiss  shap  ... 
Wnst/elbow  txjwdan  cable  mol 

Wnst/elbow  txiwden  cbl  dir  f  

Elbow  fair  lead  cable  molded  ... 

Elbow  fair  lead  cable  dir  fo  

Shdr  fair  lead  cable  molded  

Shdr  fair  lead  cable  direct  

Polycentnc  hinge  pair 

Single  pivot  hinge  pair  

Flexible  metal  hinge  pair 

Disconnect  locking  wnst  uni 

Disconnect  insert  locking  wr  

Flexion/extension  wnst  unit  

Spnng-ass  rot  wrst  w/  latch   

Rotation  wrst  w/  cable  lock 
Quick  disconn  hook  adapter  o  .. 

Lamination  collar  vn  couplin  

Stainless  steel  any  wnst  

Latex  suspension  sleeve  each  .. 

Lift  assist  for  elbow  

Nudge  control  elbow  lock 

Elec  lock  on  manual  pw  elbow  . 

Shoulder  atxiuction  joint  pal  

Excursion  amplifier  pulley  t 

Excursion  amplifier  lever  ty 

Shoulder  flexion-aoductlon  j 

Multipo  locking  shoulder  jnt  

Shoulder  lock  actuator  

Ext  pwrd  shider  lock/unlock  

Shoulder  universal  joint  

Standard  control  catole  extra 

Heavy  duty  control  cable  

Teflon  or  equal  caMe  lining 

Hook  to  hand  cable  adapter  

Harness  chest/shlder  saddle 

Hamess  figure  of  8  sing  con  

Hamess  figure  of  8  dual  con  .... 

Test  sock  wnst  disart/bel  e  

Test  sock  elbw  disart/above  

Test  socket  shIdr  disart/tho  


ARC 


Relative 

weight 


Payment 
rate 


National  Minimum 

unadiusted        unadjusted 
copayment       copayment 


CPT  co*s  and  descriptions  only  are  copyright  American  Medical  Associatiof  All  Rights  Resen/ed  Applkable  FARS/DFARS  Acolv 
Copynqht  Amencan  Dental  Association  All  rights  reserved  "  «PPiicaoie  i- AMb.  ui-AHb  Apply. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Rented  Information  Calender  Year  2004— Continued 


CPT'HCPCS 

Status  indl- 

MtO' 

Condition 

L6686  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

:  :::=:::: 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  ....„ 

A  

A  

L6687  

L6688  

L6689  

L6690  

L6691  

L6692  

L6693  

L6700  

L6705  

L6710  

L6715  

L6720  

L6725  

L6730  

L6735  

L6740  

L6745  

L6750  

L6755  

L6765  

L6770  

L6775  

L6780  

L6790  

L6795  

L6800  

LeeosT. 

L6806  

L6807  

L6808  

L6809  

L6810  

L6825  

L6830  

L6835  

L6840  

L6845  

L6850  

L6855  

L6860  

L6865  

L6867  

L6868  

L6870  

L6872  

L6873  

L6875  

L6880  .., 

16881  

L6882  

L6890  

L6895  

L6900  

L6905  

L6910  

L6915  

L6920  

L6925  

L6930  

L6935  

L6940  

L6945  

L6950 

A  

L6955 

A   

L6960  

A  

A  

A  

A  

A   

L6965  

L6970  

L6975  

L7010 

L7015 

A  

L7020  

A  

A  

A  

A  

L7025  

L7030  

L7035  

Descnption 


Suction  socket  

Frame  tyc  socket  bet  etxnv/w 
Frame  •yc  sock  above  elVdii  . 
Frame  ;yp  socket  shoulder  di  . 
Frame  typ  sock  irte'scap-tlio   . 

Removable  inseT  each  

Silicone  gel  insert  o'  equal   

LocKingeltxjv*  tcearm  cntrbal  . 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Terminal 

Tenminai 

Tef'minai 

Terminal 

Terminal 

Te-'minal 


al  device  mooei  *3    

al  device  model  #5    

al  device  model  *5x  , 

al  device  rrxxiel  #5xa  .... 

al  device  model  *6  

al  device  rroxtel  *7  

al  device  model  *7lo  

al  device  rtKidel  #8  

al  device  model  #8x  

31  device  rnodel  #88x  .... 

a'  oevice  mooel  *10p  .... 

3i  device  rrK>de!  #10x  .... 

at  oevice  mooei  «'2p  .... 

a!  oevice  mode^  t99x  .... 

al  oevice  mc>oe.«r655  

al  oevice  mode  *ss555 

Hooks-accu  hooK  or  equal  

Hooks-2  load  o'  equal  

Hooks-apri  vc  or  equal  

Modifier  wns!  lexior  unit  

Trs  grip  vc  o'  equal       

Term  device  gnpl  '2  or  equal  ... 

Term  device  ■■r'ar-  c  ch'lc   

Trs  supe'  SDc"  passive       

Pincher  too'  otto  txxrk  or  eq 

Hands  oorrance  vo  

Hand  apn  vc  

Hand  sie-ra  vo 

Hand  tiecker  imperial  .'. 

Har>d  becke-  lock  grip  

Term  ovc  nanc  becker  plytite  ... 

Hand  'obm-a'ds  vo     

Hand  robm-aids  vo  soft  

Hand  passive  nand   

Hand  detroit  infant  hand  

Passive  inf  hand  steeper/hos  ... 

Hand  child  mrtt  

Hand  nyu  child  hand  

Hand  rnech  mf  steeper  or  equ  . 

Hand  bocH  vc  

Hand  bock  vo         

Autograsp  feature  ul  term  dv  ... 
Microprocessor  control  uptmb  .. 

Productior  glove   

Custom  glove  

Hand  restorat  thumb/t  finger  ... 

Hand  'estcatiop  multiple  fi  

Hand  'estoratior  no  fingers   

Hand  restcrarior  replacmnt  g  .. 

Wnst  disarticu!  switch  Ctrl  

Wnst  oisar  myoelectronic  c  

Beiow  eltx3w  swtch  control  

Below  elbow  myoeiectronic  ct  .. 

Elt)ow  disaaicuiatic-  switch  

Elbow  Oisarj  myoeieclronic  c  ... 

Above  elt>ow  switch  control   

Above  elbow  myoeiect'onic  ct  . 

ShIdF  disartic  switch  cor'^o  

Shlor  disatic  myoelecfonc  

Interscapuiar-tfio'  swilcr  :•  

Interscap-tho'  rnyoeiectromc  .... 
Hand  ctto  back  steeper'eq  sw  . 

Hand  sys  teknik  village  swrt  

Electronic  grerfe'  swrtcr  c   

Elect'on  hand  myoeiectromc  .... 
hard  sys  leknik  vili  myoeiec  .... 
Electron  qreife'  mvoeiectrc  


Relative 
weight 


Payrrteot 
rate 


Natior\al  Minimum 

unadjusted       ur^adfusted 
copayment       copayrrwnt 


■+■ 


WS 


CPT  ccKles  anC  oescnptio^s  onv  a-e  copvngr'  A-ie'ica"  Medica;  Associatior!   All  Rigits  P<eserve6  Applicatiie  FARS'DFARS  Apply. 
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ADDENDUM  B,-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDER  YEAR  2004— Continued 


CPTTHCPCS 


Status  indi- 
cator 


Condition 


L7040 
L7045 
L7170 
L7180 
L7185 
L7186  , 
L7190  . 
L7191  . 
L7260  . 
L7261   . 
L7266  . 
L7272  . 
L7274  . 
L7360  . 
L7362  . 
L7364  . 
L7366  . 
L7367  . 
L7368  . 
L7499  , 
L7500  . 
L7510  . 
L7520 
L7900  . 
L8000  . 
L8001    , 
L8002 
L8010 
L8C15 
L8020 
L8030  , 
L8035    , 
L8039  .. 
L8040    . 
L8041     . 
L8042    , 
L8043  .. 
L3044  .. 
L8045  .. 
L8046 

L8047 

L8048  ,, 

L8049    . 

L8100  ^ 

U110  .. 

L8120  .. 

L8130   . 

L8140  .. 

L8150   . 

L8160    . 

L8170  .. 

L8180 

U190 

L8195 

L8200 

L8210 

L8220 

L8230 

L8239    .. 

L8300    . 

L8310    .. 

1.8320   .. 

L8330  ... 

L8400    . 

L8410  ... 

L8415    .. 

L8417    .. 

L8420     . 

LS430    .. 

L8436     . 

L8440 

LB460     . 

L8465    .. 

L8470 

LB4aO 


A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  .. 
A  .. 
E  .. 
A  .. 
A  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E,. 
E  .. 
E  .. 
E  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 


Prehensile  actuator  hosmer  s  .. 

Electron  hook  child  michigan  ... 

Electronic  elbow  hosmer  swit   .. 

Elect'-onic  elbow  Jtah  myoele  .. 

Electron  eltx)w  adolescent  sw  . 

Electron  eltx3w  chjia  swtch 

Elt)Ow  adolescen'  r^/oelectron 

Elbow  child  rnyoelect^onic  ct  .... 

Electron  wns!  'Otato'  otto  

Electron  wns!  rotator  utah  

Servo  control  steeper  or  equ  ... 

Analogue  control  unb  or  equa  . 

Proportional  ctl  12  volt  uta  

Six  volt  bat  orto  bock/eq  ea  

Battery  chrgr  six  volt  otio  

Twelve  volt  battery  utah/equ  .... 

Battery  chrgr  12  volt  utah/e  , 

Replacemnt  lithiunfi  lonbatter  .... 

Lithium  ion  battery  charger    

Upper  extremity  prosthes  NOS  , 

Prosthetic  dvc  repair  hourly  

'  Prosthetic  device  repair  rep  

Repair  prosthesis  per  15  mm  .... 

Male  vacuum  erection  system  .. 

Mastectomy  bra    

Breast  prosthesis  bra  &  fonn  .... 

Brst  prsth  bra  &  bilat  form 

Mastectomy  sleeve  

Ext  breastprosthests  garment  ... 

Mastectomy  form  

Breast  prosthesis  siiicone/e  

Custom  oreast  prosthesis  

Breast  prosthesis  NOS  

Nasal  prosthesis    

Midfaciai  prosthesis 

Orbital  prosthesis  

Upper  facial  prosttiesis   

Hemifacial  prosthesis  

Auncular  prosthesis  

Partial  facial  prosthesis  _.. 

Nasal  septal  prosthesis  

Unspec  maxillo'acial  prosth  , 

Repair  maxillofacial  prosth  

Compression  stocking  BK 18-30  . 
Compression  stocking  BK30-40  , 
Compression  stocKing  BK40-50  , 
Gc  stocking  thighlngth  '8-30 
Gc  stocking  thighingth  30-40 

Gc  stocking  thighlngth  40-50  

Gc  stocking  full  Ingth  18-30 
Gc  stocking  full  Ingth  30-40 
Gc  stocking  full  Ingth  40-50 

Gc  stocking  waistlngth  18-30  

Gc  stocking  waistingth  3O-40  

Gc  stocking  waistingth  40-50  

Gc  stocking  custorn  made  

Gc  stocking  lymphedema  

Gc  stocking  garter  belt 

G  compression  stocking  NOS  .... 

Truss  single  w;  standard  paa  

Truss  double  w/  standard  pad 
Truss  addition  to  sto  paa  wa 

Tnjss  add-  to  std  pad  scrotal  

Sheath  below  knee  

Sheath  above  knee  

Sheath  upper  limfc  

Pros  sheattvsock  w  gel  cushn  ... 

Prosthetic  sock  mult  piy  BK  , 

Prosthetic  sock  mult  ply  AK 

Pros  sock  multi  ply  upper  Im  , 

Shnnker  below  knee   

Shnnker  atxjve  knee  

Shnnker  upper  limb  

Pros  sock  single  piy  BK  

Pros  sock  single  ply  AK 


r.^L^A^!lf*'^!Sf?.°"'^  ^'^  '°^^"5'''  Amencan  MedK^  Association.  All  Rignts  Reserve   Apelicable  FARa'DFARS  AoDtv 
CopyngW  American  Dental  AssociatKxi   All  rights  reserved.  -w-  -o^ns    «no,ur«fia  Appty 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


!;ondition 


L8485 

L8490 

L8499 

L8500 

L8501 

L8505 

L8507 

L850S 

L8510 

L8511 

L8512 

L8513 

L8514 

L8600 

L8603 

1-8606 

L8610 

L8612 

L8613 

L8614 

L8619 

L8630 

LS631 

L8641 

L8642 

L8658 

L8659 

L8670 

L8699 

L990C 

NA0064 

W0075 

M0076 

M0100 

M0300 

M0301 

P2026 

P2029 

P2031 

P2033 

P2038 

P3000 

P3001 

P7001 

P901C 

P9011 

P9012 

P9016 

P9017 

P9019 

P9020 

P902- 

P9022 

P9023 

P9031 

P9032 

P9033 

P9034 

P9035 

P9036 

P9037 

P9038 

P9039 

P9040 

P904T 

P9043 

P9044 

P9045 

P9046 

P9047 

P904e 

P9050 

P9051 

P9052 

P9053 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
N 
N 
N 
N 
A 
N 
A 
N 
N 
N 
A 
N 
N 
A 
X 
E 
E 
E 
E 
E 
A 
A 
E 
A 
A 
A 
B 
E 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 


Descnption 


Nl. 
Nl. 
Nl. 
Nl. 


Nl 


Nl 


Nl 
Nl 
Nl 


Pros  scx^k  single  ply  upper  I 

Air  seal  suction  reten  systm 

UnhsteC  misc  prosttietic  ser 

Artificial  larynx  

Tracheostomy  speaKina  valve  . 

Artrficial  lai^rx   accessory  

Trach-esoph  voice  pros  pt  in  ... 
Trach-esopt'  voice  pros  md  in  . 

Voice  amplifier  

Indwelling  traC"  insert   

Ge'  cap  tor  trach  voice  pros  .... 

Tract"  pros  cleaning  oevice  

Repi  trach  puncture  diiaLor 

Implant  breast  silicone.ec  

Collagen  imp  onna-y  2  5  ml  

Synthetic  impint  unrvary  1ml  

Ocular  implant  

Aqueous  shunt  prosthesis 

Ossicula-  implant  

Cochlear  oevice  system    

Replace  cochlear  processor  .... 
Metacarpophalangeal  implant  .. 
MCP  join'  'epi  2  pc  or  more  .... 

Metatarsal  lomt  implant  

Hallux  irnpian*      

Inierphalangeai  joint  spacer 

Ir'erphalangea.  joint  repi  

Vascular  grat  synthetic 

Prosthetic  implant  NOS   

O&P  supply  accessory/service  . 

Visit  for  drug  monitonng  

Cellular  therapy  

ProkDtherapy     

Intragastnc  hypothermia 

tV  cheiationtherapy  

Fabric  wrapping  of  aneurysm  .. 

Cephalin  floculation  test 

Congo  red  bkxxi  test  

Hair  analysis     

Blood  thymol  turbidity 

Blood  mucoprotein  

Screen  pap  by  tech  w  md  supv 
Screening  pap  smear  by  phys  . 

Culture  bacterial  unne  

Whole  blood  for  transfusion  

Blood  split  unit  

C"yoprecipitate  each  unit  

RBC  leuKocyles  reduced   

Plasma  1  donor  frz  w/in  8  hr  ... 

Ratelets.  each  unit  

Plaelet  nch  plasma  unit 

Red  blood  cells  unit  

Washed  red  blood  cells  unit  .... 

Frozen  plasma,  pooled,  sd  

Platelets  leukocytes  reduced  ... 

Platelets,  irradiated  

Platelets  leukoreduced  Irrad  .... 

Platelets,  pheresis  

Platelet  pheres  leukoreduced  .. 

Platelet  pheresis  irradiated  

Plate  pheres  leukoredu  irrad  .... 

RBe  inadiated 

RBC  deglycerolized  

RBC  leukoreduced  irradiated  ... 

Albumin  (human). 5°o,  50ml 

Plasma  protein  fract.5%.50ml  .. 
Cryoprecipitatereducedplasma  . 
Albumin  (human).  5%,  250  ml  . 
Albumin  (hunnan),  25%,  20  ml  . 
Albumin  (human).  25%,  50ml  .. 
Plasmaprotein  fract,5%, 250ml  . 

Granuk>cytes,  pheresis  unit  

Blood,  l/r.  cmv-neg  

Platelets,  hia-m.  l/r.  unit  

Pit.  pher,  l/r  cmv-neg,  irr  


APC 


0374 


Rela'ive 
weign' 


1.1252 


0950 
0957 

0952 
0954 
0955 
0957 
0958 
0959 
0960 
0949 
1013 
9500 
0954 
9501 
9501 
9502 

1019  J 
9505  ' 
9504  ' 
9504 
0961  I 
0956  I 
1009 
0963 
0964  i 
0965 
0966 
9506 

1010  \ 

1011  I 

1020  I 


0.2802 


1.0901 
0.3741 
0.8869 


Payment 
'ate 


$61  39 


$87  93 

S41  44 

$2931 

$119  26 

$95  00 

$41  44 

$5356 

$8641 

$160.69 

$124.31 

$49  52 

$74  79 

$119  26 

$40881 

$408.81 

$443.68 

$406.28 

$108.65 

$183.44 

$183  44 

$1529 

$92  98 

$37  39 

$59  48 

$20  41 

$48  39 

$1,248.66 
$121  78 
$499  77 
$495.22 


National 
unadiustec 
copayment 


Minimum 
unadjusted 
copayment 


$12.28 


$17.59 
$8.29 
$5.86 

$23.85 

$19.00 
$8.29 

$1071 
$17  28 

$32  14 
$2486 

$6M 

$i4:d6 

$23  86 
$81  76 
$81.76 
$8874 

$81  26 
$2^  "3 
$36  69 

536  69 

S:-  06 

5-6  6C 

S~  4f 

5  ■  ■  c«- 

S4  Ot 

59  6t 

$92.98 

$249  73 

$24  36 

S99  95 
$99  Ci4 


CPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  AssociatKXi  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply. 

Copynght  American  Dental  Association.  All  nghts  reserved 
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P9054 
P9055 
P9056 
P9057 
P9058 
P9059 
P9060 
P9604 
P9612 
P9615 
CXX335 
00081 
(20083 
CXX)84 
00085 
O0086 
O0091 


K 
K 
K 
K 
K 
K 
K 
A 
N 
N 
X 
T 
3 
S 
E 
A 
T 


O0092  N 

Q0111  A 

00112  A 

00113  j  A 


Q0114 
00115 
00136 
O0137 
00144 
00163 
00164 
00165 
00166 
00167 
00168 
00169 
001 70 
00171 
00172 
00173 
00174 
00175 
00176 
O0177 
00178 


00179  ,  N 

00180  I  K 


O0181 
00182 
Q0183 
00187 
Q1001 
01002 
O10O3 
O1004 
Q1005 
O2001 
O2002 
02003 
02004 
02005 
02006 
02007 
02008 
02009 
0201 0 
O2011 
02012 
02013 
02014 
02017 
Q2018 
02019 
O2020 
02021 
02022 


03000  K 

03001   I  N 


Nl RBC.  1/r 

^M Plasma, 


Blood,  l/r,  froz/degly/wash 

Pit.  £iph/pher,  l/r.  ctnv-neg 

Blood,  ;,',  iradiaied  

RBC,  frz/deg/ws^l,  ^^  irrad 


Nl. 


cmv-neg,  irrad  

hz  betweer  8-24hour 


OQ 


Nl 


Nl. 


OG 


NF 


Ft  frz  plasma  donor  retested     ... 

One-way  allow  prorated  trip  

Cathetenze  for  unne  spec 

Unne  specimen  collect  mult 

Cardiokymographv    

Infusion  ther  other  than  che 

Chemo  by  otner  than  infusion  ... 

Chemothe.'apy  by  intusion  

Chemo  by  twth  irf  jsion  and  o 

Physical  therapy  evaluation/  

Obtaining  screen  oap  smear 

Set  up  port  x'ay  equipment  

Wet  mounts-  w  oreparations  .t... 

Potassium  hydroxide  preps 

Pinworm  examinations  

Fem  test  

Post-coital  mucous  exam  

Non  esrd  epoetin  alpha  Inj 

Darbepoetin  alfa  non  esrd  

Azithromycin  dihydrate.  oral 

Diphenhydramine  HCI  50mg  

Prochlorperazine  maleate  5mg  ., 

Prochlorperazine  maleatelOmg  , 

Granis«tron  HCI  1  mg  oral  , 

Dronabinol  2  5mg  ofal 

Dronabinol  5mg  oral 

Promethazine  hCI  12  5mg  oral  .. 

Promethazine  HCl  25  mg  oral 
Chlorpromazine  HCI  lOmg  oral   , 
Chlorpromazine  HCI  25mg  oral 

Tnmethobenzamide  HCI  250mg 
Thiethylperazine  maleatelOfng 

Perphenazine  4mg  oral  

Perphenazine  8mg  oral  

Hydroxyzine  pamoate  25mg  

Hydroxyzine  pamoate  50mg  

Onoanset'on  HCl  8mg  oral  

Dolasetror  mesylate  oral  

Unspecified  oral  anti-emetic 

Nonmetaboiic  act  d'e  tissue 

Nonmetaboiic  active  tissue  

Factor  viia  recombi.Tant 

Ntiol  category  1  .... 
Ntlol  category  2  .".. 
Ntiol  category  3  .... 
Ntiol  category  4  .... 
Ntioi  category  5  .... 
Oral  cabergoline  0.5  r 
Elliotts  b  solution  pe  ml  , 
Aprotinin.  10,000  kil 
Bladder  calculi  irrig  iol 

Corticorelin  ovme  tnllutat  

I  Olgoxin  immune  fab  (ovine) 
Ethanolamine  oleate  100  mg 

I  Fomepizole,  15  mg  

Fosphenytoin,  50  mg  

Glatiramer  acetate,  per  dose  .... 

hemir   per  1  mg      

Pegademase  bovine,  25  lu  

Pentastarch  io°c  solution  

I  Sermorelin  acetate.  0.5  ft>g 

i  Teniposide  50  mg 

I  Urofoliitropin.  75  lu   

I  Basiliximab  

j  Histrelin  acetate  

'  Lepirudin     

I  VonWiiiebrandFactrCmplxperlU 

I  Rubidium-Rb-82    

Brachyiherapy  Radioelements  .. 


mg 


1016 
1017 
1018 
1021 
1022 
0955 
9503 


0100 

0120 
0116 
0117 


0191 


0733 
0734 


0765 


0763 


1409 


7019 


7024 

7025 
7026 
7027 
7028 


7030 


7040 


7035 
7037 
1615 


1618 
9025 


1.5862 

1,9114 
0  7996 
3.0360 


0.1853 


0.1802 


0.6322 


0.7514 


0.0215 


4  1221 

4  9634 
0  5099 
0  1325 
0.0895 


0.0118 


0.4838 


2.5185 
1.1634 


2.6372 


'Z'::^TZT.Tzz^.^i^°'>i;x>:i7^^^     ^^'^"°"-  *"  ^^^^ "— <>  ^-^  ^ahs/dfars  Appiy. 


$301.58 
$393.15 
$132.40 
$336.04 
$201.12 
$95.00 
$69.74 


$86.54 

$104  29 

$43.63 

$165.65 


$10.11 


$9.83 
$3.24 


$34.49 


$41.00 


$1,083.93 


$117 


$224.91 

$271  14 

$27,82 

$7,23 

$4.88 


$0.64 

$26.40 

$137.41 

$63.48 

$1,425.06 

$1  01 
$143.89 

$41.44 
$28.21 


$42.54 


$2.93 


$60.34 

$78  63 
$26  48 
$67.21 
$40.22 
$1900 
$13.95 


$17.31 
$20  86 

$8,73 
$33  13 


$2.02 


$1.97 
$0.65 


$6.90 


$8.20 


$216.79 


$0.23 


$44.98 

$5423 

$5.56 

$1  45 
$0.98 


$0.13 
$5.28 


$27  48 

$1270 

$285.01 


$0,20 
$28,78 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


03002 

03003 
Q3004 
O3005 
O3006 
Q3007 
Q3008 
03009 
Q3010 
Q3011 
03012 
Q3014 
O301S 
O3020 
O3021 
Q3022 
O3023 
O3025 
03026 
Q3031' 
04001 
O4002 
O4003 
O40O4 
O4005 
O4006 
O4007 
O4006 
O4009 
O4010 
O4011 
O4012 
O4013 
04C14 
O4015 
O4016 
O4017 
O4018 
O4019 
O402C 
O4021 
O4022 
O4023 
O4024 
O4025 
04026 
O4027 
04028 
O4029 
O4030 
O4031 
O4032 
O4033 
O4034 
O4035 
O4036 
O4037 
O4038 
O4039 
O4040 
O4041 
O4042 
O4043 
O4044 
O4045 
04046 
O4047 
O4048 
Q4049 
O4050 
O4051 
O4052 
O4053 
Q4054 
Q4055 


K 
K 

N 
K 

N 
K 
K 
N 
N 
K 
K 
A 
A 
A 
E 
E 
E 
K 
N 
N 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 


Nl 


DG... 
DNG 

Nl 

Nl 


DesciDtion 


Gallium  ga  67  

Technetium  tc99m  bicisate  

Xenon  xe  133  

Technetium  tc99m  metiatide 
Technetium  tc99m  glucepatate 

Sodium  phosphate  p32        

Indium  111-ir  pentefeotide  

Technetium  tc99m  cKid'onate 
Technetium  tc99miabeieot>cs 

Chromic  phosphate  p32    

Cyanocobalamin  cotialt  co57  ... 

Teiehealth  facility-  fee  

AlS  erne'  trans  no  AlS  serv  ... 
Ai_S  nonemer  trans  no  ALS  se 
Ped  hepatitis  b  vaccine  mi 

Hepatitis  fc  vaccme  aoulf  ds  

Injection  hepatitis  Bvaccme 

IM  in,  mterferor  beta  1-a    

Subc  ih|  interferon  taeta-la  

Collagen  skin  test  

Cast  sup  body  cast  plaster  

Cast  sup  body  cast  fit)erglas  ... 
Cast  sup  stxjulder  cast  pistr  .... 
Cast  Sup  shoulder  cast  fbrgi  .... 
Cast  -sup  long  am-,  adult  pist  .... 
Cast  sup  long  arm  adult  ftjrg  ... 
Cast  sup  long  am"  ped  pister  .. 
Cast  sup  long  arm  ped  fbrgis  .. 

Cast  sup  sht  arm  adult  plstr 

Cast  sup  sht  arm,  adult  fbrgI  .... 
Cast  sup  sht  arm  ped  plaster  .. 
Cast  Sup  sht  arm,  ped  fbrglas  .. 

Cast  sup  gauntlet  plaster    

Cast  sup  gauntlet  fiberglass  .... 
Cast  Sup  gauntlet  ped  pister  .... 
Cast  sup  gauntlet  ped  fbrgis  .... 

Cast  Sup  Ing  arm  splmt  pist  

Cast  sup  Ing  arm,  spnnt  fbrg 

Cast  sup  Ing  a-^m  spint  ped  p  .. 
Cast  sup  Ing  anrn  spmt  ped  f  ... 

Cast  sup  sht  a'm  spiint  pist  

Cast  sup  sh!  arm  spl'nl  fbrg  

Cast  sup  sht  arm  spmt  ped  p  .. 
Cast  sup  sht  arm  spmt  ped  f  ... 

Cast  sup  hip  spica  piaste'  

Cast  sup  hip  spica  "iberglas 

Cast  sup  hip  spica  pec  pistr  .... 
Cast  sup  hip  spica  pec  fbrgi  .... 

Cast  sup  long  leg  piaste-  

Cast  sup  long  leg  fiberglass  .... 
Cast  Sup  ing  leg  pec  piaster  .... 

Cast  sup  Ing  leg  peo  fbrgis  

Cast  sup  Ing  leg  cylinder  pi   

Cast  Sup  Ing  leg  cylinde'  fb  

Cast  sup  ingleg  cylnd'  ped  p  ... 
Cast  sup  Ingleg  cylnd-  ped  f  .... 

Cast  sup  shn  leg  piaste-     

Cast  sup  shrt  leg  fit>erglass  

Cast  sup  shn.  leg  pec  pister 

Cast  sup  shr  leg  ped  fbrgis 

Cast  sup  ing  leg  spInt  plstr  

Cast  sup  ing  leg  spin*  fbrgi  

Cast  sup  ing  leg  spInt  ped  p  .... 

Cast  sup  Ing  leg  spin*  ped  f  

Cast  sup  sht  leg  spmt  pistr  

Cast  sup  sht  leg  spInt  fbrgi  

Cast  sup  sht  leg  spint  ped  p  .... 

Cast  sup  sht  leg  spmt  pea  f  

Fii-vger  splint  static    

Cast  supplies  unlisted  

Splint  supplies  misc  

Octreotide  injection   depot  

Pegfilgrastim  per  i  mg      

Darbepoetin  alta.  esrd  use  

Epoetin  alta   esra  use  


APC 


1619 
1620 


1622 


Relative 
weight 


Payment 
rate 


0.2056 
3.3666 


0.3782 


1624 
1625 


1.2941 
8.2447 


1628 
1089 


1.8057 
1.0460 


902^ 


1207 


1.1290 


1.2049 


$11.22 
$183.69 

$20  63 

$70  61 
$449  84 


$88.52 
$57.07 


$61.60 


$65.74 


National  Minimum 

unadjusted       unad)usted 
copaymenf      copayment 


$224 
$4  13 


$14.12 
$89.97 


$11.41 


$12.32 


$13.15 


CPT  codes  and  descriptions  only  are  copynght  Arriencar  Meaica  AsSiSCiaton   All  Rights  Reserved   Appiicatxe  FARS/DFARS  Apply. 

Copyngfi-  American  Dental  Associatio-^   AH  nghts  -eservec 
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CPT/HCPCS 


Status  rxfi- 
cator 


Q4075 
CM076 
CM077 
O4078 
Q9920 
09921 
09922 
09923 
09924 
0992S 
09926 
09927 

09928  . 

09929  . 

09930  . 

09931  . 
Q9932  . 

09933  . 

09934  . 

09935  . 

09936  . 

09937  . 
Q99.38  . 
09939  . 
Q9940  . 
R0070  . 
R0075  . 
R0076  . 
V2020  . 
V2025  . 
V2100  . 
V2101  . 
V2102  . 
V2103  . 
V2104  . 
V2105  . 
V2106 
V2107  ., 
V2108  .. 
V2109  ., 

V2no  .. 
V2in  .. 

V2112  .. 
V2113  .. 
V21I4  .. 
V2115  . 
V2116  . 
V2117  .. 
V2118  .. 
V2121  .. 
V2199  .. 
V2200  .. 
V2201  .. 
V2202  .. 
V2203  .. 
V2204  . 
V2205  .. 
V2206  .. 
V2207  .. 
V2208  .. 
V2209  .. 
V2210  .. 
V2211  . 
V2212  .. 
V2213  .. 
V2214  . 
V2215  .. 
V2216  .. 
V2217  .. 
V2218  .. 
V2213  .. 
V2220  .. 
V2221  .. 
V2299  .. 


V2300  A 


N 

N 

N 

K 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

N  . 

N  . 

N  . 

A  . 

E  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  ., 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 


CorKMxxi 


M.. 

M.. 

DG 

OG 

OG 

OG 

OG. 

OG. 

DG. 

OG. 

OG. 

OG  . 

OG  . 

OG. 

OG  . 

OG  . 

OG. 

OG  . 

OG  . 

OG. 

OG. 

OG  . 

OG  . 

OG  . 


Descnption 


.24 

:  25 

26 
:27 
28 
29 
30 


OG 
OG 


N< 


DG 
OG 


Nl 


Acyctovif.  5  mg   

Dopamine  hd  40  mg  

Treprostinil    1  mg  

Ammonia  N-13  per  dos« 

Epoetin  wrth  ua  <=  20  ...., 

Epoetin  with  hct  =  21   

Epoetin  with  hct  =  22  

Epoetin  wttti  hct  =  23  

Epoetin  with  hct 

Epoetin  with  hct 

Epoetin  with  hct 

Epoetin  with  hct 

Epoetin  with  hct  : 

Epoetin  with  hct 

Epoetin  with  hct  : 

Epoetin  with  hct  =  31     

Epoebn  with  hcl  =  32  

Epoetin  with  hct  =  33    , 

Epoetin  with  hct  =  34     , 

Epoetin  with  hct  =  35     

Epoetin  with  hct  =  36    

Epoetin  with  hct  =  37     

Epoetin  with  hct  =  38    

Epoetin  with  hct  =  39    

Epoetin  with  hct  >=  40  

Transport  portable  x-ray  

Transport  port  x  ray  multipl  

Transport  portable  EKG  

Vision  svcs  frames  purchases 

Eyeglasses  delux  "rames 

Lens  spher  single  p(ano  4  00  .. 

Single  visn  sphere  4  12-7  00  .. 

SingI  visn  sphere  ^.12-20  00 

Spherocylindr  4  OOd  12-2  OOd  . 

Spherocylinor  4  00<12  12-4c)  ... 

Spherocyhnder  4  00a,4  25-6d  . 
Spherocylinaer  4  00a>6  OOd  .. 
Spherocylinder  4  25<ll2-2d  ... 
Spherocylinde'-  4  25d/2  12-4d  . 
Spherocylinde'  4  25d/4  25-6d  . 
Spherocylinder  4  25d/over  5d  . 
Spherocylindr  ^  25<1  25-2  25  .. 
Sptierocyhndr  7  25<12  25-40  ... 
Spherocylindr  7  25<i4  25-6d  ... 
Spherocylinder  over  '  2  OOd 
Lens  lenticular  CMfocai 

Nonasphenc  lens  bifocal  

Asphenc  lens  bitocai       

Lens  aniseikonic  single  

Lenticular  lens  single 
Lens  single  vision  not  oth  c 
Lens  spher  bifoc  piano  4  OOd  .. 
Lens  sphere  bifocal  4.12-7.0  ... 
Lens  sphere  bifocal  7.12-20.  ... 
Lens  sphcyi  bifocal  4  00d/.1  ..., 
Lens  sphcy  bifocal  4  OOd/2,1  ... 
Lens  sphcy  bifocal  4  OOd/4  2  ... 
Lens  sphicy  bifocai  4  OOd/ove   .. 

Lens  sphcy  bifocai  4  25-7d/ 

Lens  sphcy  bitocai  4  25-7/2 

Lens  sphcy  bifocal  4  25-7/4 

Lens  sphcy  bifocal  4  25-7/ov  .„ 
Lens  sphcy  bito  7  25 -12; .25-  ... 
Lens  sphcyi  bito  7  26- 12/2.2  .... 
Lens  sphcyi  bito  7  25-12/4.2  .... 

Lens  sphcy!  bifocal  over  12 

Lens  lenticular  bifocal     

Lens  lenticular  nonaspheric  

Lens  lenticular  asphenc  bif  

Lens  aniseikonic  bifocal  

Lens  bifocal  seg  width  over  

Lens  bifocal  add  over  3  25d 

Lenticular  tens,  bifocal   

Lens  bifocal  speciality     

Lens  sphere  tnfocal  4  OOd   


APC 


Relative 
weight 


902S 


2.6372 


Payment 
rate 


S143.89 


National 
unac^usted 
copayment 


Minimum 
unadjusted 
copayment 


$28  78 


r^^Af!^l^^^T',\°'''"'  ^'^  =°Py"9W  ArT,er.car  Medical  Assoc.at.on.  All  Rights  Reserved  Aoplicaljle  FARS/DFARS  Apply 
Copyright  Amencan  Dental  Assoaatmn  All  nghts  reser/ed  t^  >-•"■»,    r.no<i^rnno  Hppiy 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calender  Year  2004— Continued 


CPT/HCPCS 


Status  indi- 
cator 


Condition 


V2301 
V2302 
V2303 
V2304 
V2305 
V2306 
V2307 

v23oe 

V2309 
V2310 
V2311 
V2312 
V2313 
V2314 
V2315 
V2316 
V2317 
V2318 
V2319 
V2320 
V2321 
V2399 
V2410 
V2430 
V2499 
V250C' 
V2501 
V2502 
V2503 
V2510 
V25n 
V2512 
V2513 
V2520 
V2521 
V2522 
V2523 
V2530 
V2531 
V2599 
V26O0 
V2610 
V2615 
V2623 
V2624 
V2625 
V2626 
V2627 
V2628 
V2629 
V2630 
V2631 
V2632 
V2700 
V2710 
V2715 
V27ie 
V2730 
V2740 
V2741 
V2742 
V2743 
V2744 
V2745 
V2750 
V2755 
V2756 
V2760 
V2761 
V2762 
V2770 
V2780 
V2781 
V2782 
V2783 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
E 
A 
E 
A 
A 
A 
B 
A 
A 


DG 
OG 


Nl. 


DG 
DG 
DG 
DG 


Nl 


Nl 


Nl 
Nl 


Descnption 


Nl. 
Nl. 


Lens  sphere  tnfocal  4  12-7 

Lens  sphere  tnfocal  7  12-20  ... 

Lens  sphcy  tnfocal  4  0;  12-  

Lens  sphcy  tnfocal  4  0/2.25  .... 
Lens  sphcy  tnfocal  4  04  25  .... 
Lens  sphcyi  tntoca'  4  00,'>€  .... 

Lens  sphcy  tntocai  4  25-7/ 

Lens  sphc  Infocai  4  25-7/2 

Lens  sphc  tnfocal  4  25-7  4 

Lens  sphc  tnfocai  4  25-7^  .... 
Lens  sphc  tnfo  7  25-12^.25-  .... 
Lens  sphc  tnfo  "  25-12'2-25  ... 
Lens  sphc  tnfc  7  25-"2  4  25  ... 
Lens  sphcyi  tnfocal  over  12  .... 

Lens  lenticular  tn'ocal    

Lens  lenticjlar  nonaspheric  .... 

Lens  lenticular  asphenc  tn  

Lens  amseikonic  tnfocal  ...."t._ 
Lens  tnfoca  seg  width  >  28  .... 
Lens  tnfocal  adc  ove'  3  25d  ... 

Lenticular  lens   tnfocal  

Lens  tntocai  speciality  

Lens  vanab  asphencity  smg  ... 
Lens  vanabie  asphencity  bl  .... 

Vanable  asphencity  lens    

Contact  lens  pmma  sphencal 
Cnlct  lens  prnma-toncpnsm  .. 
Contact  lens  pmma  bifocal  ..... 
Cntct  lens  pmma  color  vision  . 
Cntct  gas  pcmeable  spnencl 

Cntcl  tone  pnsrr,  ballast      

Cntct  lens  gas  permbl  bifocl  .. 
Contact  lens  extenaed  wear  ,. 

Contact  lens  hydrophihc     

Cntct  lens  hydrophilic  tone  

Crtct  lers  hydrophil  bifocl  

Cntct  lens  hyarophii  extend 
Contact  lens  gas  impem-ieabie 
Contact  lens  gas  permeable  .. 

Contact  lens  es  other  type  

Hana  held  low  vision  aids  

Single  lens  spectacle  mount  ... 
"''elescop/othr  compouna  lens' 

Plastic  eve  prosth  custom  

Polishing  alifical  eye   

Enlargemnt  of  eye  prosthesis 
Reduction  of  eye  prosttiesis  ... 

Scleral  cover  shell    

Fabncation  &  fitting     

Prosthetic  eye  other  type  

Anfer  chamber  intraocul  lens  .. 

Ins  support  infraoclr  lens    

Post  chmbr  intraocular  lens  .... 

Balance  lens  

Gias&piastic  slab  off  prism  

Prism  lens/es  

Fresnell  pnsm  press-on  lens  ... 

Special  base  curve 

Rose  tint  plastic 

Non-rose  tint  plastic  

Rose  tint  glass   

Non-rose  tint  glass     

Tint  photochromatic  lens/es  .... 

Tint,  any  color,  solid/grad  

Anti-reflective  coating  

UV  lens/es  

Eye  glass  case  

Scratch  resistant  coating 

Mirror  coating    

Poianzation   any  lens  , 

Occlude'  lens/es     

Oversize  lenses  

Progressive  tens  per  lens  

Lens,  1,54-1  65  pM  60-1  79g  ., 
Lens,  >=  1  66  p/>=1  80  g   


APC 


I      Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted       unadjusted 
copayment       copayment 


CPT  codes  and  descnctions  only  are  copyngnt  America-  Medical  Association  All  Rigtits  Hesenred,  Appticabte  FARS/DFARS  Appty, 

Copvnghi  Americar  Dental  Association  All  ngn's  'eserveO 


I 
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CPT/HCPCS 


Status  indi- 
cator 


Condition 


V2784 

A 

V2785  

F 

V2786  

A 

V2790 

N 

V2797 

A 

V2799  

A 

V5008  

F 

V5010  

F 

V50n  

E 

V5014 

E 

V5020 

E 

V5030  

E 

V5040  

E 

V5050 

E 

V5060 

E 

V5070  

E 

V5080  

E 

V5090  

E 

V5095 

E 

V5 1 00 

E 

V51  10 

E 

V5120 

t 

V5130 

E 

V5140 

E 

V5150 

E 

V5I60 

E 

V5170 

E 

V5180 

E 

V5190 

E 

V5200 

E 

v'5210 

E 

V5220 

E 

V5230  

F 

V5240  

E 

V5241 

E 

V5242 

E 

V5243 

c 

V5244 

E 

V5245 

E 

V5246 

E 

V5247 

E 

V5248 

E 

V5249 

E 

V5250 

E 

V5251  . 

E 

V5252 

E 

75253 

E 

V5254 

E 

V5255 

p 

\/5256 

E 

V525- 

E 

V5258 

r 

V5259 

E 

V5260 

E 

V5261 

CI 

V5262 

E 

V5263 

E 

V5264 

E 

V5265 

E 

V5266 

E 

V5267 

E 

V5268 

E 

V5269 

E 

V5270 

E 

V527' 

F 

V5272 

E 

V5273 

E 

V5274 

E 

V5275 

F 

V5298 

E 

V5299 

B 

V5336 

E 

V5362 

E 

V5363 

E 

Nl 


Nl. 


Nl 


Lens  polycarb  or  equal  

Corneal  tissue  processing  .... 
Occupational  multifocal  lens 

Amniotic  membrane  

Vis  Item/SVC  m  other  code  .... 
Miscellaneous  vision  service 

Hearing  screening  

j  Assessment  for  hearing  aid  . 

I  Hearing  aid  fitting/checking  .. 

Hearing  aid  repair/modifying 

Conformity  evaluation  

Body-worn  heanng  aid  air 

Body-worn  hieanng  aid  bone  . 
Heanng  aid  monaural  in  ear  . 

Behind  ear  heanng  aid 

Glasses  air  conduotion  

Glasses  bone  conduction 

Hearing  aid  dispensing  fee  ... 
Implant  mid  ear  heanng  pros 
Body-worn  bilat  heanng  aid  .. 
Heanng  aid  dispensing  fee  ... 
Body-worn  binaur  lieanng  ad 
In  ear  binaural  heanng  aid  .... 
Behind  ear  binaur  heanng  ai 
Glasses  binaural  heanng  aid 

Dispensing  fee  binaural  

Wittiin  ear  cros  heanng  aid  ... 
Behind  ear  cros  heanng  aid  .. 

Glasses  cros  heanng  aid  

Cros  heanng  aid  dispens  fee 

In  ear  bicros  heanng  aid  

Behind  ear  bicros  heanng  al  . 
Glasses  bicros  heanng  aid  ... 

Dispensing  fee  bicros 

Dispensing  fee,  mofiaural  

Heanng  aid,  monaural,  cic  .... 

Heanng  aid.  monaural,  itc  

Heanng  aid,  prog  mon.  cic  ... 
Heanng  aid.  prog,  rron,  itc  ... 
Heanng  aid.  prog,  mon.  ite  ... 
Heanng  aid,  prog,  mon.  bte  .. 

Heanng  aid.  binaural,  cic  

Heanng  aid,  binaural,  itc  

Heanng  aid,  prog,  tjin,  cic  

Heanng  aid,  prog,  ton.  itc 

Heanng  aid,  prog,  bin.  ite  

Heanng  aid.  prog,  bin,  bte  

Heanng  id,  digit,  mon,  cic  

Heanng  aid.  digit,  mon,  itc  

Hearing  aid,  digit,  mon,  ite  

Hearing  aid,  digit,  rrwn.  bte  .... 
Hearing  aid.  digit,  bin,  cic  .:,.., 

Heanng  aid,  digit,  bin,  itc  

Heanng  aid.  digit.  t)in,  ite  

Heanng  aid.  digit,  bin,  bte  

Heanng  aid.  disp,  monaural  ... 

Heanng  aid.  disp,  binaural  

Ear  mold/insert  

Ear  mold/insert,  disp  

Battery  for  heanng  device  ...... 

Hearing  aid  supply/accessory 

ALD  Telephone  Amplifier  

Alerting  device,  any  type 

ALD.  TV  amplifier,  any  type  ... 

ALD,  TV  caption  decoder 

Tdd  

ALD  for  cochlear  implant  

ALD  unspecified  

Ear  impression  J 

Heanng  aid  noc  ....J , 

Heanng  service 

Repair  communication  device 

Speech  screening  .j 

Language  screening 


Relative 

weight 


Payment 
rate 


National 

unadjustea 
copaymeni 


Minimum 
unadiusied 
copayment 


r^J  "^A^"^  descriptions  only  are  copyright  American  Medical  Associatiotl  All  Rights  Resen/ed  AppUcable  FARS/DFARS  Appiv 
Copynght  American  Dental  Association  All  nghts  resen/ed.  "hv      I'e    nno  urnna  nppiy. 
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Addendum  B— Payment  Status  bv  HCPCS  Code  and  Be^a'ed  iNf^oRWA-ioN  Ca^ende^  yfar  2004- 


"L-ontmuea 


CPT'HCPCS 


Status  indi- 
cator 


Condition 


Description 


^pr         1      Relatrve      i     Payment 
'^^  weight       ! 


V5364 


Dysphagia  screening 


National     j     Minimum 
raie'  '     '    ""3«^i"Sted    \    unadjusted 
copayment       copayment 


CPT  codes  and  descriptions  only  are  copyright  Amencan  Med'cai  Association.  All  Rights  Reserved  Applicable  faoc,  -.cars  Apply 
Copyngfit  Amer-car  Dental  Association    AH  rights  'eservec 
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Addendum  D1.— Payment  Status  Indicators  for  the  Hospital  Outpatient  Prospective  Payment  System 


Indicator 


Item/code/service 


-4- 


Status 


A Services  furnished  to  a  Hospital  Outpatient  that  are  paid  under 

a  Fee  Schedule/Payment  System  other  than  OPPS  e.g.: 

Ambulance  Services   

Clinical  Diagnostic  Laboratory  Services  ...» 

Non-lmplantable  Prosthetic  and  Orthotic  Devices 

EPO  for  ESRD  ^atients  

Physical,  Occupational,  and  Speech  Therapy  

Routine  Dialysis  Services  for  ESRD  Patients  Provided  in  a 

Certified  Dialysis  Unit  of  a  Hospital.  i 

Screening  Mammography  1 

B Codes  that  are  not  recognized  by  OPPS  when  submitted  on  an 

Outpatient  Hospital  Part  B  bill  type  (12x,  I3x,  and  14x). 


C Inpatient  Procedures 

D Deleted  Codes    


Not  paid  under  OPPS.  Paid  by  Intermedianes  under  a  Fee 
Schedule/Payment  System  other  than  OPPS 


Not  paid  unde'  OPPS 

•  May  be  paid  by  Intermedianes  when  submitted  on  a  different 
bill  type,  eg  .  75x  (CORF),  but  not  paid  under  OPPS 

•  An  alternate  code  that  is  recognized  by  OPPS  when  sub- 
mitted on  an  Outpatient  Hospital  Part  B  bill  type  (12x,  13x, 
and  14x1  may  be  available. 

Not  paid  under  OPPS  Admit  patient;  Bill  as  Inpatient. 
Not  paid  under  OPPS  Not  paid  under  Medicare 
Not  paid  under  OPPS. 


Items,  Codes,  and  Services 

•  That  are  not  covered  by  Medicare  based  on  Statutory  Exclu- 
sion 

•  That  are  not  covered  by  Medicare  for  reasons  other  than 
Statutory  Exclusion 

•  That  are  not  recognized  by  Medicare  but  for  which  an  alter- 
nate code  for  the  same  item  or  senyice  may  be  available. 

•  For  which  separate  payment  is  not  proviaed  by  Medicare 
Corneal  Tissue  Acquisition.  Certain  CRNA  Services '  Not  paid  under  OPPS.  Paid  at  reasonable  cost 

^  Drug  Biological  Pass-Through  Pa,d    under   OPPS;    Separate   APC 

^  _  „  11      Through  amount. 

^  °^''^^  C^'^aory  Pass-Through  1 ,. !  pa.d   under  OPPS;   Separate  cost-based 

'  '      i^ent. 

*^  1  ^°!^  Pass-Through  Drugs  and  Biologicals;  Radiopharmaceutical     Paid  under  OPPS;  Separate  APC  payment 

1      Agents;  Certain  Brachytherapy  Sources  ►'ay,  >c,h. 

Influenza  Vaccine:  Pneumococcal  Pneumonia  Vaccine  Not  paid  under  OPPS    Paid  at  reasonable  cost 

.,  „  ^  „  deductible  or  coinsurance, 

"^  ••••■ Items  and  Services  packaged  into  APC  Rates 


payment   includes   Pass- 


Pass-Through   pay- 


L 


Not  subject  to 


Paid  under  OPPS,  However,  payment  is  packaged  into  pay- 

I!      ment  for  other  sen/ices,  including  Outliers.  Therefore,  there  is 
:      no  separate  APC  payment 

s  Q      7      --■-—-    , ^ Paid  under  OPPS:  Per  diem  APC  payment 

^  Significant  Procedure.  Not  Discounted  when  Multiple  Paid  under  OPPS.  Separate  APC  payment 

Significant  Procedure.  Multiple  Procedure  Reduction  Applies  \  Paid  under  OPPS.  Separate  APC  payment 

Clinic  or  Emergency  Department  V^sit  Paid  under  OPPS,  Separate  APC  payment: 

Not  paid   under  OPPS.   All  institutional   providers  other  than 
Home  Health  Agencies  bill  to  DMERC. 


Y Non-lmplantable  Durable  Medical  Equipment 

X  Ancillary  Service  


Paid  under  OPPS;  Separate  APC  payment. 


ADDENDUM  D2.— Code  Conditions 


Code 
condition 


I 


Descriptor 


dSg np  P  2  rTri        h     ^'^"^  ^"°'^-  ^o^""®"'  ^'"  ^  "'^^^  ^"'^^^  '^«  d«'«^^<^  '=°d«  ^^""9  <he  90-day  grace  penod 

Sf     Deleted  code  with  no  grace  penod.  Payment  will  not  be  made  under  the  deleted  code  after  December  31   2003 

^     ,  ^^.t,™""       r     ^'^'9""^^"'-  Comments  were  accepted  on  a  proposed  APC  assignment  in  the  Proposed  Rule  APC  as- 

I      signment  is  no  longer  open  to  comment  k-vj^cu  nuie,  nr^  at, 

'^'  '  ^^'^  ^^  '"'^^'^  APC  assignment.  Comments  will  be  accepted  on  the  intenm  APC  assignment  for  the  new  code. 


ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures 

[Calendar  Year  2004] 


CPT/HCPCS 


NPRM  SI 


0001T 
0001T 
0005T 


Descnption 


C  i  Endovas  repr  abdo  ao  aneurys 

C  I  Endovas  repr  abdc  ao  aneurys 

C  1  Perc  cath  stent/bram  cv  art 


^^v^A^;^"^!^'.""'^  ^'^  "^'''^  *™™=^  "***=*  Assooatioo.  All  Rights  Reserved  Applicable  FARS/OFARS  Aoplv 
Copyright  Amencan  Dental  AssoaatKxi  All  nghis  reserved.  -^-f      uc      n^umno  t^ofxy. 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures- 

JCaiendar  vea'  2004] 


-Continued 


CPT/HCPCS 

NPRM  SI 

0006T  

C  

0007T  

C  

00174  

C 

00176  

C  

00192 

c 

00214  

C  

00215  

C  

0021T  

C  

C  

C  ...„ 

0024T  

0033T  

0034T  

C  

0035T  

c 

0036T  

c 

0037T  

c 

c 

0038T 

0039T  

c 

00404 : 

c 

00406  

c 

0040T  

c 

00452  

c 

00474  

c 

0048T  

c 

0049T  

c 

0050T  

c 

0051T  

c 

00524 

c 

0052T  

c 

0053T  

c 

00540  

c 

00542  

c 

00580  

c 

00604  

c 

00622  

c 

00632  

c 

00634  

c 

00670  

c 

00792  

c 

00794  

c 

00796  

c 

00802  

c 

00844  

c 

00846  

c 

00848  

c 

0086^  

c 

00865  

c 

00866  

c 

00868  

c 

00882  

c 

00904  

c 

00908  

c 

00928  

c 

00932  

c 

00934  

c 

00936  

c 

00944  

c 

01140  

c 

01150  

c 

01190  

c 

01212  

c 

01214  

c 

01232  

c 

01234  

c 

01272  

C  -... 

01274  

c  . 

01402  

c 

01404  

c 

Descr^!ition 


Perc  cath  stent/brain  cv  art 
Perc  cath  stent'brair  cv  ar^ 
Anesth.  phary-ngea!  surges* 
Anesth,  pharyngeal  surgerv 
Anesth,  facial  bone  surgery 
Anesth.  skull  drainage 
Anesth.  skull  repair  tract 
Fetal  oximetry,  tmsvag  cer. 
Transcath  cardiac  'eduction 
Enoovasc  taa  repr  mci  subcl 
Enoovasc  taa  repr  wo  subcl 
Insert  endovasc  prosth  taa 
Endovasc  prosth,  taa  add-on 
Alien/  transpose  endovas  taa 
Rad  endovasc  taa  rpr  wcover 
Rad  SI  endovasc  taa  repair 
Anesth,  surgery  of  breast 
Anesth.  surgery  of  breast 
Red  s'l.  endovasc  taa  prosth 
Anesth,  surgery  of  shoulder 
Anesth    surgery  of  ribisi 
Implant  ventricular  device 
External  circulation  assist 
Removal  circulation  assist 
Implant  total  heart  system 
Anesth.  chest  drainage 
Replace  co-^pooent  heart  syst 
Replace  component  heart  syst 
Anesth.  chesl  surgery 
Anesth,  release  of  lung 
Anesth,  heart/lung  transplnl 
Anesth,  sitting  procedure 
Anesth   removal  of  nerves 
Anesth.  removal  of  nerv'es 
Anesth  for  chemonucleolysis 
Anesth   spine,  cord  surgePv 
Anesth   hemorrexcise  live- 
Anesth,  pancreas  removal 
Anesth   for  liver  transplant 
Anesth,  fat  :aver  'er^oval 
Anesth.  pelvis  surgery 
Anesth.  hysterectomy 
Anesth.  pelvic  organ  surg 
Anesth.  removal  of  bladder 
Anesth.  remova'  of  prostate 
Anesth.  removal  of  adrenal 
Anesth,  kidney  transplant 
Anesth   ma)or  vein  ligation 
Anesth   pe'ineai  surgery 
Anesth,  removal  of  prostate 
Anesth   removal  of  testis 
Anesth,  amputation  of  penis 
Anesth,  penis   nodes  removal 
Anesth,  penis    nodes  'emoval 
Anesth,  vaginal  hysterectomy 
Anesth  amputation  at  pelvis 
Anesth,  pelvic  tumor  surgery 
Anesth   pelvis  nen»'e  removal 
Anesth,  hip  disarticulation 
Anesth    hip  arthroplasty 
Anesth   amputation  of  femur 
Anesth    radical  femur  surg 
Anesth   femoral  artery  surg 
Anesth   femoral  embolectomy 
Anesth    knee  arthroplasty 
Anesth.  amputation  at  knee 

CPT  codes  and  descriptions  only  are  copyright  American  MeOicai  Association  All  Rights  Reserved  Applicable  FARS'PFARS  Apply, 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 

NPRM  SI 

01442  

C  

01444  

C  

01486  

C  

01502  

C  

01632  

C  

01634  

C  

01636  

C  

01638  

C  

01652  

C  

01654  

C  

01656  

C 

01756  

C  

01990  

C  

15756  

C  

C  

15757  ;... 

15758  

C  

16035  

C  

16036  

C  

19200  

C  

19220  

C  

19271  

C  

19272  

C  

19361  

C  

19364  

0  

19367  

c 

19368 

c 

19369  

c 

c 

20660  

20661  

c 

20662  

c 

20663  

c 

20664  

c 

20802  

c 

20805  

c 

20808  

c 

c 

c 

c 

20816  

20822  

20824  

20827  

c 

20838  

c 

20930  

c 

20931  

c 

20936  

0  

20937  

c 

20938 

c 

20955  

c  ...-, 

20956  

c 

c 

20957  

20962  

c 

20969  

c 

20970  

C  .'. 

20972 

c 

20973  

c 

21045  

c 

21141  

c 

21142  

c 

21143  

c 

21145  

c 

21146 

c 

21147  .: 

c 

21150  

c 

21151  

c 

21154  

c 

21155  

c 

21159  

c 

21160  

c 

Description 


Anestti,  knee  arteo/  surg 

Anestti,  knee  artery  repair 

Anestti,  ankle  replacernent 

Anesth,  Iwr  leg  emboiectomy 

Anestti,  surgery  of  shoulder 

Anesth,  shoulder  loms  ampuf 

Anesth.  forequarte^  ampul 

Anesth.  shoulder  rep(acement 

Anesth.  shoulder  vessel  surg 

Anesth,  shoulder  vessel  surg 

Anesth.  arm-leg  vessel  surg 

Anesth,  radical  humerus  surg 

Support  for  organ  dOTOr 

Free  muscle  flap,  microvasc 

Free  skin  flap   microvasc 

Free  fascial  flap,  microvasc 

Incision  of  Purn  scab,  initi 

Incise  burn  scab,  addi  mcis 

Removal  of  breast 

Removal  of  breast 

Revision  of  chest  wall 

Extensive  chest  wall  surgery 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 
Apply,  rem  fixation  device 
Application  of  head  brace 
Application  of  pelves  brace 
Application  of  thigh  brace 
Halo  brace  application 
Replantation,  a.'m,  compi.ete 
Replant  forearm,  complete 
Replantation  hand,  complete 
Replantation  digit  conpiete 
Replantation  digit,  complete 
Replantation  thumb,  complete 
Replantation  thumb  complete 
Replantation  foot,  complete 
Spinal  bone  allograft 
Spinal  bone  allograft 
Spinal  bone  autograft 
Spinal  bone  autograft 
Spinal  bone  autograft 
Fibula  bone  graft,  microvasc 

liac  bone  graft,  microvasc 

Mt  bone  graft  micfovasc 

Other  bone  graft,  microvasc 

Bone  skin  graft,  microvasc 

Bone  skin  graft   iliac  crest 

Bone/skin  graft,  metatarsal 

Bone/ skin  graft   great  toe 

Extensive  jaw  surgery 

Reconstruct  midtace   lefort  , 

Reconstruct  midface  lefort 

Reconstruct  midface   lefort 

Reconstruct  mioface   lefort 

Reconstruct  midface   lefort 

Reconstruct  midface   lefort 

Reconstruct  midtace,  lefort 

Reconstruct  midface  lefort  ~ 

Reconstruct  midface.  lefort 

Reconstruct  midtace  lefort 

Reconstruct  midtace   lefort 

Reconstruct  midtace   lefort 

r!I  ''°T,V"''  '^«^"P"°'^=.°"'y  3'«  copyright Amencan  MedKal  AssocatKjn  An  Rights  Reserved  Applcabte  FARS/DFARS  Aoolv 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Onlv  as  Inpatient  PROCEDURES-Xontinjed 

(Catendar  Year  2004]  * 


CPT/HCPCS 


21172 

21175 

21179 

21180 

21182 

21183 

21184 

21188 

21193 

21194 

21195 

21196 

21247 

21255 

21256 

21268 

21343 

21344 

21346 

21347 

21348 

21356 

21360 

21365 

21366 

21385 

21386 

21387 

21395 

21408 

21422 

21423 

21431 

21432 

21433 

21435 

21436 

21495 

21510 

21557 

21615 

21616 

21620 

21627 

21630 

21632 

21705 

21740 

21750 

21810 

21825 

22110 

22112 

22114 

22116 

22210 

22212 

22214 

22216 

22220 

22222 

22224  , 

22226  , 

22318 

22319  , 

22325  . 


NPRM  SI 


Descnption 


Reconstruct  orbil'foreheac 
Reconstruct  orbiVtofeheaa 
Reconstruct  entire  fceheaG 
Reconstruct  entire  foreheac 
Reconstruct  cranial  bone 
Reconstruct  cranial  bone 
Reconstruct  cranial  bone 
Reconstruction  of  midlace 
Reconst  twr  jaw  w  o  grafi 
Reconst  Iwr  jaw  w  graft 
Reconst  Iwr  jaw  wo  fixatior 
Reconst  Iwr  jaw  w'fixation 


C  Reconstruct  lower  law  bone 


Reconstruct  lower  jaw  txjne 
Reconstruction  of  orbit 
Revise  eye  sockets 
Treatment  of  sinus  fracture 
Treatment  of  sinus  fractu'-e 
Treat  nose  jaw  fracture 
Treat  nose'iaw  fracture 
Treat  nose  jaw  fracture 
Treat  cheek  tx5ne  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  mouth  roof  fracture 
Treat  mouth  roof  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  ♦■■acfure 
Treat  craniofacial  fracture 
Treat  hyoid  bone  fracture 


C  Drainage  of  bone  lesior 

C  Remove  tumor   neckches* 

C Removal  of  nb 

C  .'. Removal  of  rib  and  nerves 

C  Partial  removal  of  sternum 

C  Sternal  debridement 

C   ;. Extensive  sternum  surgery 

C  Extensive  sternum  surgery 

C  Revision  of  neck  muscierib 

C   Reconstruction  of  stemum 

C  Repair  of  sternum  separation 

C  Treatment  of  nb  fracture(s) 

C  Treat  sternum  fracture 

C  I  Remove  part  of  neck  vertebra 

C  Remove  part,  thorax  vertebra 

C  Remove  part,  lumbar  vertebra 

C  Remove  extra  spine  segmer't 

C  Revision  of  neck  spine 

C  Revision  of  thorax  spine 

C  Revision  of  lumbar  spine 

C  Revise,  extra  spine  segment 

C  Revision  of  neck  spine 

C  Revision  of  thorax  spine 

C  Revision  of  lumbar  spine 

C  Revise  extra  spine  segment 

C  

C  

c 


Treat  oaor^toici  fx  w  c  graft 
Treat  oaontoid  tx  w  graft 
Treat  spme  fracture 


OPT  cooes  ana  descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved.  Applicable  FARS-OFARS  Apply. 
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•  JCalendar  Year  2004] 


CPT'HCPCS 


NPRM  SI 


22326 
22327 
22328 
22532 
22533 
22534  , 
2254«  . 
22554  , 
22556  . 
22558  . 
22585  . 
22590  . 
22595  . 
22600  . 
22610  . 
22630  . 
22632  . 
22800  . 
22802  . 
22804  . 
22808  . 
22810  . 
22812  . 

22818  . 

22819  . 
22830  . 

22840  . 

22841  . 

22842  . 

22843  . 

22844  . 

22845  . 

22846  ., 

22847  ., 

22848  ., 

22849  .. 

22850  .. 

22851  .. 

22852  .. 
22855  .. 
23200  .. 
23210  .. 

23220  .. 

23221  .. 

23222  .. 
23332  .. 
23472  .. 
23900  .. 
23920  .. 
24149  ,. 
24900  .. 
24920  .. 

24930  ,. 

24931  .. 
24940  .. 
25900  .. 
25905  „ 
25909  .. 
25915  .. 
25920  .. 
25924  .. 
25927  .. 
25931  .. 
26551  .. 

26553  ,. 

26554  .. 


C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

0  . 

c  . 

c  . 

0  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

C  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

0  . 

c  . 

c  . 

0  . 
c  . 
c  . 
c  . 
c  . 


Description 


Treat  neck  spine  fracture 

Treat  ttiorax  spine  fracture 
Treat  each  add  spine  fx 
Lat  ttiorax  spine  tusion 
Lat  lumbar  spine  fusion 
Lat  thortumb  add  I  seg 
Neck  spine  fusion 
Neck  spine  fusior 
Thorax  spine  fusion 
Lumbar  spine  fusion 
Additiorial  spinal  fusion 
Spine  &  skull  spinal  fusion 
Neck  spinal  tusior 
Neck  spine  fusion 
Thorax  spine  fusion  I 
Lumba''  spine  fusion 
Spine  fusion,  extra  segment 
Fusion  of  spine 
Fusion  of  spine 
Fusion  of  spine 
Fusion  ot  spine 
Fusion  of  spine 
Fusion  ot  spine 
Kyphectomy,  1-2  s^^grents 
Kyphectomy,  3  or  mere 
Exploration  of  spinal  fusion 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Insert  spme  fixation  device 
Insert  spme  fixation  device 
Insert  spine  fixation  device 
Insert  spine  fixation  device 
Inse'l  oelv  fixation  aevice 
Reinsert  spmai  fixation 
Remo.e  spme  fuati.or  Device 
Apply  spine  prosth  device 
Remove  spine  fixatioTi  device 
Remove  spine  fixation  device 
Removal  of  collar  bone 
Removal  of  shoulder  blade 
Partial  removal  of  humerus 
Partial  removal  of  humerus 
Partial  removal  of  humerus 
Remove  shoulder  foreign  body 
Reconstruct  shoulder  joint 
Amputation  of  arm  &  girdle    ■ 
Amputation  at  shoulder  joint 
Radical  resection  of  elbow 
Amputation  of  upper  arm 
Amputation  of  upper  arm 
Amputation  follow-up  surgery 
Amputate  upper  arm  &  implant 
Revision  of  upper  arm 
Amputation  of  forearrr 
Amputation  of  forearm 
Amputation  follow-up  surgery 
Amputation  of  forearm 
Amputate  hand  at  wrist 
Amputation  follow-up  surgery 
Amputation  of  hand 
Amputation  follow-up  surgery 
Great  toe-hand  transfer 
Single  transfer,  toe-hand 
Double  transfer,  toe-hand 


CPT  codes  and  descr.pt.cns  only  are  copynght  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Aoolv 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Onlv  as 

[Calendar  Year  20C4j 


Inpatient  ProcedjRE^— Continued 


CPT/HCPCS 


26556 

26992 
27005 
27006 
27025 
27030 
27036 
27054 
27070 
27071 
27075 
27076 
27077 
27078 
27079 
27090 
27091 
27120 
27122 
27125 
27130 
27132 
27134 
27137 
27138 
27140 
27146 
27147 
27151 
27156 
27158 
2716i 
27165 
27170 
27175 
27176 
27177 
27178 
27179 
27181 
27185 
27187 
27215 
27217 
27218 
27222 
27226 
27227 
27228 
27232 
27236 
27240 
27244 
27245 
27248 
27253 
27254 
27258 
27259 
27280 
27282 
27284 
27286 
27290 
27295 
27303  , 


NPRM  SI 


Description 


C  Toe  joint  transfer 

C  Drainage  of  bone  lesio'^ 

C  Incision  of  hup  tenac" 

C  incision  of  hip  tendons 

C  incision  of  fiip'thigh  fascia 

C  Drainage  of  hip  )oint 

C  Excision  of  hip  joinlmuscie 

C  Removal  of  hip  joint  lining 

C  Partial  removal  of  hip  bone 

C  Parliai  removal  of  hip  bone 

C  Extensive  hip  surge-y 

C  Extensive  hip  surgery 

C  r....  Extensive  hip  surgery 

C  Extensive  hip  surgery 

C  Extensive  hip  surgery 

C  Removal  of  hip  prosthesis 

C  Removal  of  hip  prosthesis 

C  Reconstruction  of  hip  socket 

C  Reconstruction  of  hip  socke' 

C  Partial  hip  replacement 

C  j  Total  hip  arthroDlasty 

C  j  Total  hip  arthroplasty 

C  Revise  hip  lomt  repiacemen* 

C  Revise  hip  joint  ■•epiacemer: 

C  Revise  hip  lomt  repiacemen* 

C  Transplant  femur  nage 

C  Incision  of  hip  bone 

C  Revision  o'  hip  bone 

C  Incision  of  hip  bones 

C  Revision  of  hip  bones 

C  Revision  of  pelvis 

C j  Incision  of  neck  ot  femur 

C  Incision  fixation  of  femur 

C  Repair  graft  femur  head  necK 


Treat  slipped  epiphysis 
Treat  slipped  epiphysis 
Treat  slipped  epiphysis 
Treat  slipped  epiphysis 
Revise  head  neck  of  femur 
Treat  slipped  epiphysis 
Revision  of  femur  epiphysis 


C  ,  Reinforce  hip  bones 

C  Treat  pelvic  fracture(s) 

C  Treat  peivic  nng  fracture 

C  Treat  pelvic  nng  fracture 

C  Treat  hip  socket  fracture 

C  Treat  hip  wall  fracture 

C  Treat  hip  fracture;  S' 

C  Treat  hip  fractureisi 

C  Treat  thtgh  fracture 

C  Treat  thigh  fracture 

C  Treat  thigh  fracture 

C  Treat  thigh  fracture 

C  Treat  thigh  fracture 

C  Treat  thigh  fracture 

C  Treat  hip  dislocation 

C  Treat  hip  dislocation 

C  Treat  hip  dislocation 

C  Treat  hip  dislocation 

C  Fusion  of  sacroiliac  joint 

C  FuSK)n  of  pubic  bones 

C  Fusion  of  hip  joint 

C  Fusion  of  hip  joint 

C  Amputation  of  leg  at  hip 

C  Amputation  of  leg  at  hip 

C  Drainage  of  tx)ne  lesion 


CP^  ccxJes  anc  descnptions  only  are  copynght  Arienca^  MtKJica  ^s&ociafior    Ai  ^■c'^ts  ^est-'^e-c   A;; 
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Addendum  E.— CPT  Cooes  Which  would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

(Calenda'  vea-  2004; 


CPT/HCPCS 


NPRM  SI 


27365 
27445 
2744/ 
27448 
27450 

27454  , 

27455  . 
27457  , 

27465  . 

27466  . 
27468  . 
27470  . 
27472  . 
27475  . 
27477  . 
27479  . 

27485  . 

27486  . 

27487  . 

27488  . 
27495  . 
27506 
27507  . 
27511  . 

27513  . 

27514  . 
27519  . 

27535  , 

27536  . 
27540  . 

27556  . 

27557  ., 

27558  ., 
27580  .. 

27590  , 

27591  .. 

27592  ,. 
27596  . 
27598  . 

27645  .. 

27646  .. 

27702  .. 

27703  .. 
27712  .. 
27715  .. 
27720  .. 
27722  ,. 

27724  .. 

27725  .. 
27727  .. 

27880  .. 

27881  ., 

27882  .. 
27886  .. 
27888  .. 
28800  . 
28805  .. 
31225  . 
31230  .. 

31290  .. 

31291  .. 

31292  .. 

31293  .. 

31294  .. 
31360  .. 
31365  .. 


C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


Extensive  leg  surgery 
Revisior  of  knee  loin^ 
Total  knee  arthroplasty 
-Incision  of  thigh 
Incision  of  thigh 
Realignment  of  thigh  bone 
Realignment  of  knee 
Realignment  of  knee 
Shortening  of  thigh  bene 
Lengthening  of  thigh  bone 
Shorten/lengthen  thighs 
Repair  of  thigr 
Repair  graft  of  thigr 
Surgery  to  stop  leg  growth 
Surgery  to  Stop  leg  gro\.vth 
Surgen^-  to  Stop  leg  growth 
Surgery  to  stop  leg  growth 
Revise  replace  knee  joint 
Revise,  '■epiace  Knee  joint 
Removal  of  Knee  prosthesis 
Reinforce  thigh 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treat  thigh  fx  growth  plate 
Treat  knee  fracture 
Treat  knee  fracture    i 
Treat  knee  fracture 
Treat  knee  dislocation 
Treat  knee  dislocation 
Treat  knee  dislocation 
Fusion  of  knee 
Amputate  leg  at  thigh 
Amputate  leg  at  thigh 
Amputate  leg  at  thigri 
Amputation  follow-up  surgery 
Amputate  lower  leg  at  knee 
Extensive  lower  leg  surgery 
Extensive  lower  leg  surgery 
Reconstruct  ankle  joint 
Reconstruction,  ankle  ;oint 
Realignment  of  lower  leg 
Revision  of  lower  leg 
Repair  of  tibia 
Repair  graft  of  tibia 
Repair  graft  of  tibia 
Repair  of  lower  leg 
Repair  of  lower  leg 
Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  follow-up  scge^' 
Amputation  of  foot  at  ankle 
Amputation  of  midfoot 
Amputation  thru  metatarsal 
Removal  of  upper  jaw 
Removal  of  upper  jaw 
Nasal/sinus  endoscopy-   surg 
Nasal/sinus  endoscopy,  surg 
NasaLsinus  endoscopy,  surg 
Nasal/Sinus  endoscopy,  surg 
Nasal/sinus  endoscopy   surg 
Removal  of  larynx 
Removal  of  larynx 
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Addendum  E. — CPT  Codes  Which  Would  Be  Pac  Onlv  as  Inpatient  Proc 

(Calendar  Year  2004] 


=ES — Continued 


CPT/HCPCS 

NPRM  SI 

31367  

c 

31368  

c 

31370  

c 

31375  

c 

c 

31380  

31382  

c 

31390  

c 

c 

31395  

31584  

c 

31587  

c 

31725  

c 

31760  

c 

31766  

c 

31770  

c 

31775  

c 

c 

31780  

31781  

c 

31786  

c 

c 

31800  

31805  

c 

32035  

C  ....; 

32036  

C  

32095  

C  

32100  

c 

32110  

c 

32120  

c 

32124  

c 

32140  

c 

32141  

c 

32150  

c 

32151  

c 

32160  

c 

c 

32200  

32215  

c 

c 

32220 

32225  

c 

32310  

c 

32320  

c 

32402  

c 

32440  

c 

32442  

c 

32445  

c 

32480 

c 

32482  

c 

32484  

c 

32486  

c 

32488  

c 

32491  

c 

32500  

c 

32501  

c 

32520  

c 

32522  

c 

32525  

c 

32540  

c 

32650  

c 

32651  

c 

32652  

c 

32653  

c 

32654  

c 

32655  

c 

32656  

c 

32657  

c 

32658  „ 

c 

32659  

c 

32660 

c 

32661  

c 

Description 


Partial  removal  of  larynx 

Partial  'emoval  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Removal  of  larynx  &  pharynx 
Reconstruct  larynx  &  pharynx 
Treat  lar/nx  fracture 
Revision  of  larynx 
Clearance  of  airvv'ays 
Repair  of  windpipe 
Reconstruction  of  windpipe 
Repair  graft  of  bronchus 
Reconstruct  bronchus 
Reconstruct  windpipe 
Reconstruct  windpipe 
Remove  windpipe  lesion 
Repair  of  windpipe  injury 
Repair  of  windpipe  injury 
Exploration  of  chest 
Exploration  of  chest 
Biopsy  through  chest  wall 
Exploration 'biopsy  of  chest 
Explore  repair  chest 
Re-exploration  of  chest 
Explore  chest  free  adhesions 
Removal  of  lung  lesion(s) 
Remove/treat  lung  lesions 
Removal  of  lung  lesion(s) 
Remove  lung  foreign  body 
Open  chest  heart  massage 
Drain,  open,  lung  lesion 
Treat  chest  lining 
Release  of  lung 
Partial  release  of  lung 
Removal  of  chest  lining 
Free/remove  chest  lining 
Open  biopsy  chest  lining 
Removal  of  lung 
Sleeve  pneumonectomy 
Removal  of  lung 
Pa^ial  removal  of  lung 
Biiobectomy 
Segmentectomy 
Sleeve  lobectomy 
Completion  pneumonectomy 
Lung  volume  reduction 
Partial  removal  of  lung 
Repair  bronchus  add-on 
Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Removal  of  lung  lesion 
^noracoscopy.  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy    surgical 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
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(Calendar  Year  20O4]  "  '1 


CPTHCPCS 

NPRM  SI 

32662  

C  

C  

C  

C  

C  

32663  

32664  

32665  

32800  

32810 

OOOO 

32815  

32820  

32850  

32851  

c 

32852  

c 

32853  

c 

32854  

c 

32900  

c 

32905  

c 

32906  

c 

32940  

c 

32997  

c 

33015  

c 

33020  

c 

33025  

c 

33030  

c 

33031 

c 

33050  

c 

33120  

c 

33130  

c 

33140  

c 

33141  

c 

33200  

c 

33201  

oooo 

33236  

33237  

33238  

33243  

c 

33245  

c 

33246  

c 

33250  

c 

c 

33251  

33253  

c 

33261  

c 

33300  

c 

33305  

c 

c 

33310  

33315  

c 

33320  

c 

33321  

c 

33322  _ 

c 

33330  

c 1 

33332  

c 

33335  

c 

33400  

c 

33401  

c 

33403  

c 

33404  

c 

33405  

c 

33406  

c 

33410  

c 

33411  

c 

33412  

c 

33413 : 

c 

33414  

c 

33415  

C : 

33416  

c 

33417  ,.... 

c 

33420  

c 

33422  

c 

Description 


CPT  codes  arx!  desc'-Dtions  DPiy  are  copy 
Cocyigf^!  AiT-^f'car  "e'-ta  Association   A 


Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Repair  iung  hernia 
Close  chest  after  drainage 
Close  bronchial  fistjia 
Reconstruct  mjurec  chest 
Donor  pneumonectomy 
Lung  transplant,  single 
Lung  transplant  with  bypass 
Lung  transplant,  double 
Lung  transplant  with  bvoass 
Removal  of  ribisi 
Revise  &  repair  chest  wall 
Revise  &  repair  chest  wall 
Revision  of  lung 
Total  lung  lavage 
Incision  of  heart  sac; 
Incision  of  heart  sac 
Incision  of  heart  sac 
Partial  removal  of  heart  sac 
Partial  removal  of  heart  sac 
Removal  of  heart  sac  lesion 
Removal  of  heart  lesion 
Removal  of  heart  lesion 
Heart  revascuianze  (tmr) 
Heart  tmr  w/other  procedure 
Insertion  of  heart  pacemaker 
Insertion  of  heart  pacemaker 
Remove  electrode'thoracotoiny 
Remove  electrode  thoracotomy 
Remove  electrode  thoracotomy 
Remove  eltro,  thoracotomy 
Insert  epic  eltrd  oace-defib 
Insert  epic  eltrd,  generator 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 
Reconstruct  atria 
Ablate  heart  aysrtiythm  focus 
Repair  of  heart  wound 
Repair  of  heart  wound 
Exploratony  heart  surgery 
Exploratory  heart  surgery 
Repair  ma)or  blood  vessels) 
Repair  ma|or  vessel 
Repair  major  blood  yessel{s) 
Insert  ma|or  vessel  graft 
Insert  major  vessel  graft 
Insert  major  vessel  graft 
Repair  of  aortic  vaive 
Valvuloplasty   open 
Valvuloplasty,  w  cp  bypass 
Prepare  heart-aorta  conduit 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Repair  of  aortic  ^aive 
Revision  subvalvular  tissue 
Revise  ventricle  muscle 
Repair  of  aortic  valve 
Revision  of  mitral  valve 
Revision  o*  mitrai  valve 
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Addendum  E.— CPT  Cooes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

[Calendar  Year  2004) 


CPT/HCPCS 

nprm  si 

33425  

C  

33426  

0  

33427  

c 

33430  

c 

33460  

c 

33463  

c 

33464  

c 

33465  

c 

33468  

c 

33470  

c 

33471  

c 

33472  

c 

33474  

c 

33475  

c 

33476  

c 

33478  

c 

33496  

c 

33500  

c 

33501  

c 

33502  

c 

33503  

c 

33504  

c 

33505  

c 

33506  

c 

33510  

c 

33511  

c 

33512  

c 

33513 

c 

33514 

0  

c 

33516  

33517  

c 

33518  

c 

33519  

c 

33521  

c 

33522  

c 

33523  

c 

33530  

c 

33533  

c 

33534  

c 

33535  

c 

33536  

c 

33542  

c 

33545  

c 

33572  

c 

33600  

c 

33602  

c 

33606  

c 

33608  

c 

33610  

c 

33611  

c 

336i2  

c 

33615  

c 

33617  

c 

33619  

c 

33641  

c 

33645  

c 

33647  

c 

33660  

c 

33665  

c 

33670  

c 

33681  

c 

33684  

c 

33688  

c 

33690  

c 

33692  

c 

33694  

c 

Description 


Repair  of  mitral  vatve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Replacement  ot  mitral  valve 

Revision  of  tricuspid  valve 

Valvuloplasty,  tricuspid 

Valvuloplasty,  tncusptd 

Replace  tncuspid  valve 

Revision  of  tncuspid  valve 

Revision  of  pulmonary  vatve 

Valvotomy,  pulmonary  valve 

Revision  of  pulmonary  valve 

Revision  of  pulmonary  valve 

Replacement,  pulmonary  valve 

Revision  of  heart  chamt>er 

Revision  of  fieart  cfiamber 

Repair,  prostfi  valve  clot 

Repair  heart  vessel  fistula 

Repair  heart  vessel  fistula 

Coronary  artery  correction 

Coronary  artery  graft 

Coronary  artery  graft 

Repair  artery  w'tunnei 

Repair  arte'>',  translocation 

CABG.  vein,  single 

CABG.  vein,  t^'o 

CABG-  vein,  three  - 

CABG,  vein,  four 

CABG,  vein,  five 

Cabg,  vein,  six  or  rriore 

CABG,  artery-vein,  single 

CABG,  arteiy-vein,  two 

CABG,  artery-vein  three 

CABG.  artery-vein   fouf 

CABG.  artery-vein   five 

Cabg.  art-vein  six  o^  nore 

Coronary  artery    bypass  reop 

CABG,  artenal,  single 

CABG,  artenal.  two 

CABG,  anenal.  three 

Cabg,  artenal,  four  or  r~,c'e 

Removal  of  heart  lesior 

Repair  of  heart  damage 

Open  coronary  endarterecto.my 

Closure  of  valve 

Closure  of  valve 

Anastomosis,  artery-aorta 

Repair  anomaly  w  conduit 

Repair  by  enlargement 

Repair  double  ventncie 

Repair  double  ventncie 

Repair  modified  fontar- 

Repair  single  ventncie 

Repair  single  ventncie 

Repair  heart  septum  aefect 

Revision  of  heart  veins 

Repair  heart  septum  defects 

Repair  of  heart  detects 

Repair  of  heart  defects 

Repair  of  heart  chambers 

Repair  heart  septum  defect 

Repair  heart  septum  defect 

Repair  heart  septum  defect 

Reinforce  pulmonary  ariery 

Repair  of  heart  defects  *' 

Repair  of  heart  defects 

CPT  codes  and  descnptions  only  are  copyright  Amenca^  Medica  Association   Aii  Rigtits  Reserved  Applicable  FARS/DFARS  Apply, 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 


[Calendar  vear  2004] 


CPT/HCPCS 


33697 

33702 

33710 

33720 

33722 

33730 

33732 

33735 

33736 

33737  . 

33750  . 

33755  . 

33762  . 

33764  . 

33766  . 

33767  . 

33770  . 

33771  . 

33774  . 

33775  . 

33776  . 

33777  . 

33778  , 

33779  . 

33780  . 

33781  . 
33786  , 
33788  . 
33800  . 
33802 
33803  . 

33813  . 

33814  . 
33820  . 
33822  . 
33824 
33840  . 
33845  ., 

33851  ,, 

33852  . 

33853  .. 

33860  .. 

33861  . 
33863  .. 
33870  .. 
33875  .. 
33877  . 
33910  .. 

33915  . 

33916  ,. 

33917  .. 

33918  .. 

33919  .. 

33920  . 
33922  .. 
33924  . 
33930  . 
33935  . 
33940  . 
33945  . 

33960  . 

33961  . 
33967  . 
33968 

33970  . 

33971  .. 


NPRM  SI 


C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

c 

JC  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


Repair  of  heart  defects 

Repair  of  heart  defects 
Repair  of  heart  defects 
Repair  of  heart  defect 
Repair  of  heart  defect 
Repair  heart-vein  defect(s) 
Repair  heart-vein  defect 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Revision  of  heart  chamtier 
Ma)Or  vessel  shunt 
Maior  vessel  shunt 
Major  vessel  shunt 
Major  vessel  shunt  &  graft 
Major  vessel  shunt 
Major  vessel  shunt 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  detect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  arterial  trunk 
Revision  of  pulmonary  artery 
Aortic  suspension 
Repair  vessel  defect 
Repair  vessel  defect 
Repair  septal  defect 
Repair  septal  defect 
Revise  major  vessel 
Revise  major  vessel 
Revise  major  vessel 
Remove  aorta  constriction 
Remove  aorta  constriction 
Remove  aorta  constriction 
Repair  septal  defect 
Repair  septal  defect 
Ascending  aortic  graft 
Ascending  aortic  graft 
Ascending  aortic  graft 
Transverse  aortic  arch  graft 
Tfioracic  aortic  graft 
Thoracoabdominal  graft 
Remove  lung  artery  emboli 
Remove  lung  arten/  emboli 
Surgery  of  great  vessel 
Repair  pulmonany  arle'-y 
Repair  pulmonan,  atresia 
Repair  pulmonary  atresia 
Repair  pulmonary  atresia 
Transect  pulmonarv  artery 
Remove  pulmonary  shunt 
Removal  of  done  heart  lung 
Transplantation,  heart  lung 
Removal  of  donor  head 
Transplantation  of  heart 
External  circulation  assist 
External  circulation  assist 
Insert  la  percut  device 
Remove  aortic  assist  device 
Aortic  circulation  assist 
Aortic  circulation  assist 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Onlv  as  Inpa-^ient  Ppocedures- 

[Caienaa;  Year  2004] 


'o'^t'iued 


CPT/HCPCS 

NPRM  SI 

33973  

c 

33974  

C  

33975  

C  

33976  

c   . 

33977  

c 

33978  

c 

33979  

c 

33980  

c 

34001 

c 

34051  

c 

34151  

c 

34401  

c 

34451  

c 

34502  

c 

34800  

c 

34802  

c 

34804  

c 

34805  

c 

34808  

c 

34812  

c 

34813  

c 

34820  

c 

34825  

c 

34826  

c 

34830  

c 

34831  

c 

34832  

c 

34833  

c 

34834  

c 

34900  

c 

35001  

c 

35002  

c 

35005  

c 

35013  

c 

35021  

c .-, 

35022  

c 

35045  

c 

35081  

c 

35082  

c 

35091  

c ' 

35092  

c 

35102  

c 

35103  

c 

351  r  

c 

35112  

c 

c 

35121  

35122  

c 

35131  

c 

35132  

c 

35141  

c 

35142  

c 

35151  

c 

35152  

c 

35161  

c 

35162  

c 

35182  

c 

35189  

c .^... 

c 

35211  

35216  

c 

35221  

c 

35241  

c 

35246  

c 

35251  

c 

c 

35271  

35276  

c 

35281  

c 

Description 


Insert  balloon  device 
Remove  intra-aortic  balloon 
Implant  ventricular  oevice 
Implant  ventricular  device 
Remove  ventricular  device 
Remove  ventncular  device 
Insert  intracorporeai  device 
Remove  intracorporeai  de.'ice 
Removal  of  artery  clot 
Removal  of  artery  clot 
Removal  of  artery  clot 
Removal  of  vein  clot 
Removal  of  vein  clot 
Reconstruct  vena  cav-a 
Endovasc  abdo  ^epa^  a  tuoe 
Endovasc  abdo  ^epr  w  device 
Endovasc  abdc  repr  a  device 
Endovasc  abdc  reoar  vv  p'os 
Endovasc  abdo  occlud  device 
Xpose  for  endoprosth,  aortic 
Fernorai  endovas  graft  aaa-or 
Xpose  for  enaoprosth    'iiac 
Endovasc  extend  prostn    imr 
Endovasc  exten  prost^   aoo: 
Open  aortic  tube  prosth  repr 
Open  aortoiliac  prosth  rep- 
Open  aortofemor  prosth  rep' 
Xpose  for  endoprosth.  mac 
Xpose.  endoprosth,  brachial 
Endovasc  iiiac  -epr  wgraft 
Repair  defect  of  ariery 
Repair  a'ie'%^  -jpiu'e   neck 
Repair  defect  o'  arterv 
Repair  a'lery-  -uptu'e  arr^ 
Repair  detect  of  arter^ 
Repair  artery  rjpture.  chest 
Repair  defect  of  arm  ariery 
Repair  defect  of  ariery 
Repair  ariery  rupture,  aorta 
Repair  defect  of  artery 
Repair  artery  rupture,  aorta 
Repair  defect  of  artery 
Repair  artery  rupture,  groin 
Repair  defect  of  artery 
Repair  artery  rupture. spleen 
Repair  defect  of  artery 
Repair  ariery  rupture,  belly 
Repair  defect  of  artery 
Repair  artery  ruptuie,  groin 
Repair  defect  of  artery 
Repair  artery  rupture  thigh 
Repair  defect  o*  ane^ 
Repair  arterv  ^upture.  Knee 
Repair  defect  of  artory 
Repair  arten,  rupture 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blooQ  vessel  lesion 
Repair  hlood  vessel  iesion 
Repair  blood  vessel  lesion 
Repair  biooo  vessel  lesion 
Repair  blood  v'essei  lesion 


OPT  codes  and  descriptions  only  are  copyrigtit  American  Medical  Association  All  Rights  Resewed  Applicable  FARS/DFARS  Apply, 
Cocynght  American  Dental  Association,  All  hgtits  reserved. 
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-CPT  Codes  Which  Would  Be  Paic  Only  As  Inpatient  Procedures— Continued 

[Calenda-  ^ea'  2004] 


CPT/HCPCS 


35301 

35311 

35331 

35341 

35351 

35355 

35361 

35363 

35371 

35372 

35381  , 

35390 

35400  . 

35450  . 

35452  . 

35454  . 

35456  , 

35480  . 

35481  . 

35482  . 

35483  . 
35501  , 

35506  . 

35507  . 

35508  . 

35509  . 

35510  . 

35511  . 

35512  . 

35515  . 

35516  . 
35518  . 

35521  . 

35522  . 

35525  . 

35526  . 
35531  . 
35533  . 
35536  . 
35541  . 
35546  . 

35548  , 

35549  . 
35551  - 
35556  . 
35558  . 
35560 
35563  , 

35565  . 

35566  . 
35571  . 

35582  . 

35583  . 
35585  . 
35587 

35600  . 

35601  . 
35606  . 
35612  . 
35616  . 
35621  . 
35623  . 
35626 
35631  . 
35636  . 
35641 


NPRM  SI 


Description 


C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Rechanneling  of  artery 
Rechanneling  o!  artery 
Rechanneling  of  a.iery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneiino  of  aier, 
Rechanneling  o'  artc^ 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Reoperation  carotid  add-on 
Angioscopv 

Repair  arterial  dockage 
Repair  arteria'  blockage 
Repair  arterial  Diockage 
Repair  arterial  t)iockage 
Atherectomy    oper^ 
Atherectomy    open 
Atherectomy   open 
Atherectomy   open 
Artery  bypass  graft 
Artery  bypass  graft 


C  Aner>  bypass  graft 

C  Artery  bypass  graft 

C  Artery  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  ..?. Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arten/  bypass  graft 

C   Arteny  bypass  graft 

C  Arten,'  bypass  graft 

Arter^'  bypass  graft 
Arteny  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Arteny  bypass  graft 
Artery  bypass  graft 
Arteny  bypass  graft 
Arteny  bypass  graft 


C 

c 
c 
c 
c 
c 
c 
c 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Artery  bypass  graft 

C   Artery  bypass  graft  • 

C  Artery  bypass  graft 

C  Vein  bypass  graft 

C   Vein  bypass  graft 

C  Vein  bypass  graft 

C  Vein  bypass  graft 

C  Hanyest  arteny  for  cabg 

C  Artery  bypass  graft 

C  Arten/  bypass  graft 

C  ....r. Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  Artery  bypass  graft 

C  Bypass  graft,  not  vein 

C  Arteny  bypass  graft 

C  Arteny  bypass  graft 

C  ■  Artery  bypass  graft 

C  Artery  bypass  graft 


CPT  coctes  and  descnpbore  only  are  copyngW  American  Medical  AssocatKjn.  All  Rights  Reserved  Applicabte  FARS/DFARS  Aoolv 
Copynght  Amencan  Dental  Association  All  nghts  reseived  "w     uo    wnaurMno  «ppiy. 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Cont;nuecJ 


[Caienda'  vear  2004' 


CPT/HCPCS 

NPRM  SI 

35642  

C  

35645  

C  

35646  

C  

35647  

C  

35650  

C  

35651  

C  

35654  

C  

35656  

C  

35661  

c 

35663  

c 

35665  

c 

35666  

c 

35671  

c 

35681  

c 

35682  

c 

35683  

c 

35691  

c 

35693  

c 

35694  

c 

35695  

c 

35697  

c 

35700  

c 

35701  

c 

35721  

c 

35741  

c 

35800  

c 

35820  

c 

35840  

c 

35870  

c 

35901  

c 

35905  

c 

35907  

c 

36510  

c 

36660  

c 

36822  

c 

36823  

c 

37140  

c 

37145  

c 

37160  

c 

37180  

c 

37181  

c 

37182  

c 

37183  

c 

37195  

c 

37616  

c 

37617  

c 

37618  

c 

37660  

c 

37788  

c 

38100  

c 

38101  

c 

38102  

c 

38115  

G  

38380  

c 

38381  

c 

38382  

c 

38562  

c 

38564  

c 

38724  

c 

38746  

c 

38747  

c 

38765  

c 

38770  

c 

38780  

c 

39000  

c 

39010  

c 

Description 


Artery  bypass  graft 

Artery  bypass  graft 
Aner\  bypass  graft 
Artery  bypass  g^a^ 
Arte.'-y  bypass  g-att 
Arterv  bypass  grati 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Arter\  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Cornposite  bypass  grar 
Corriposite  bypass  g'at* 
Composite  bypass  g'an 
Arterial  transposition 
Arterial  transposition 
Arterial  transposition 
Arterial  transposition 
Reimplant  grten,  each 
Reoperation,  bypass  graft 
Exploration,  carotid  arteny 
Exploration,  femoral  artery 
Exploration  popliteal  artery 
Explore  neck  vessels 
Explore  chest  vessels 
Explore  abdominal  vessels 
Repair  vessel  graft  detect 
Excision   graft,  nech 
Excision,  graft,  thorax 
Excision,  graft,  abdomen 
Insertion  of  catheter,  vein 
Insertion  catheter,  artery 
Insertion  of  cannulais) 
Insertion  of  cannula(s) 
Revision  of  circulation 
Revision  of  circulation 
Revision  of  circulation 
Revision  of  circulation 
Splice  spleen 'kidney  v'eins 
Insert  hepatic  shunt  (tips) 
Remove  hepatic  shunt  (tips' 
Thrombolytic  therapy,  stroke 
Ligation  of  chest  artery 
Ligation  of  abdomen  artery 
I  Ligation  of  extremity  artery 
Revision  of  major  vein 
Revasculanzation,  penis 
Removal  of  spleen,  totai 
Removal  of  spleen,  partial 
Removal  of  spleen,  total 
Repair  of  ruptured  spleen 
Thoracic  duct  procedure 
Thoracic  dud  procedure 
Thoracic  duct  procedure 
Removal,  pelvic  lymph  nodes 
Removal,  abdomen  lymph  nodes 
Removal  of  lymph  nodes.  necK 

Remove  thoracic  lymph  nodes  4 

Remove  abdominal  lymph  nodes 
Remove  groin  lymph  nodes 
Remove  pelvis  fymph  nodes 
Remove  abdomen  lymph  nodes 
Exploration  of  chest 
Exploration  of  chest 

CPT  codes  ana  aescnptions  oni>  S'e  oopyig^'  A.-iencar  Mea.ca  Associatio'-    Al  Rignts  Plese-.e--   AaD 'car-e  '^ARS'Df  ARS  Apoiy, 
Copynght  Amencar  Oefilai  Association    Aii  ngnts  •ese'vefl 


63670 


Federal  Register  '  Vol,  68.  \o.  21B/FridHv.  Wnember  7,  2003 /Rules  and  Regulations 


Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  PROCEDURES-^ontinued 

I    [Calendar  vea'  200'^] 


CPTHCPCS 

NPRM  SI 

1 

39200  

1 
C  

39220  

c 

39499  

c 

39501 

c 

39502  

c 

39503  

c 

39520  

c 

39530  

c 

39531  

c 

39540  

c 

39541  

c 

39545  _.. 

c 

39560  r. 

c 

39561  

c 

39599  

c 

41130  

c 

41135  : 

c  ; 

41140  

c 

41145  

c 

41150  

c 

41153  

c 

41155 , r 

c 

c 

42426  

42845  

c 

42894  

c 

42953  

c 

c 

42961  

42971  

c 

43045  

c 

43100  

c „ 

43101  

c 

c 

43107  

43108 

c 

43112  

c 

43113  

c 

43116  

C  1 

43117 

c 1 

c 

43118  

43121  

c 

43122  

c 

43123  

c 

43124  

c 

43135  

c 

43300  

c 

43305  

c 

43310  

c 

43312  

c 

43313  

c 

43314  

c 

43320  

c 

43324  

c 

43325  

c 

43326 

c 

43330  

c 

43331  

c 

43340  

c 

43341  

c 

43350  

c 

43351  

c 

43352  

c 

43360  

c 

43361  

c 

43400  

c 

43401  

c 

43405  

c 

43410  

c 

Description 


I  Removal  chest  lesicxi 
Removal  chest  lesion 
Chest  procedure 
Repair  diaphragm  laceration 
Repair  paraesophageal  hernia 
Repair  of  diaphragm  hernia 
I  Repair  of  diaphragm  hernia 
Repair  o!  diaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  ot  diaphragm  hernia 
Revisior  cf  diaphragm 
Resect  aiaphragm,  simple 
Resect  diaphragm   complex 
Diaphragm  surgery  procedure 
Partial  removal  of  tongue 
Tongue  and  neck  surgery 
Removal  of  tongue 
Tongue  removal,  neck  surgery 
Tongue   mouth,  jaw  surgery 
Tongue,  mouth,  neck  surgery 

Tongue  jaw   S  neck  surgery  _  ^ 

Excise  parotid  gland/lesion  ~ 

Extensive  surgery  of  throat 
Revision  of  pharyngeal  walls 
Repair  throat,  esophagus 
Control  throat  bleeding 
Control  nose/throat  bleeding 
Incision  of  esophagj.'^ 
Excision  of  esophagus  lesion 
Excision  of  esophagus  lesior" 
Removal  of  esophagus 
Removal  of  esophagus 
Removal  of  esophagus 
Removal  of  esophagus 
Partial  removal  of  estipragus 
Partial  removal  of  esopnagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Removal  of  esophagi;s 

Removal  of  esophagus  pouch  -  "" 

Repair  of  esophagus 
Repair  esophagus  and  tistula 
Repair  of  esophagus 
Repair  esophagus  ara  fistula 
Esophagoplastv  congenital 
Tracheo-esophagoplasty  cong 
Fuse  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Repair  of  esophagus 
Repair  of  esophagus 
Fuse  esophagus  &  intestine 
Fuse  esophagus  &  intestine 
Surgical  opening,  esophagus 
Surgical  opening,  esophagus 
Surgical  opening,  esophagus 
Gastrointestinal  repair 
Gastrointestinal  repair 
Ligate  esophagus  veins 
Esophagus  surgery  for  i/eins 
Ligate/staple  esophagus 
Repair  esophagus  wound 

CPT  codes  a,nd  ,3esc:  cfons  ::niv  a'e  :ocynqr-  Ar^er^ca-  Med.ca^  Assooatwn.  Ail  R^nts  Reserved  Appl,caDie  cARaoFARS  Apolv 
Cocyngri  ArTeticar  Dentai  As,soc:anofi  An  '\gr.ts  'ese-ved  "k^r- 
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Addendum  E. 


-CPT  Codes  Which  wou.d  Be  Paid  Onl-  As  in-a- en^  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 


NPRM  SI 


43415 
43420 
43425 
43460 
43496 
43500 
43501 
43502 
43510 
43520 
43605 
43610 
43611 
43620 
43621 
43622 
43631 
43632 
43633 
43634 
43635 
43638 
43639 
43640 
43641 
43800 
43810 
43820 
43825 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 
43855 
43860 
43865 
43880 
44005 
44010 
44015 
44020 
44021 
44025 
44050 
44055 
44110 
44111 
44120 
44121 
44125 
44126 
44127 
44128 
44130 
44132 
44133 
44135 
44136 
44139 
44140 
44141 
44143 


C  I  Repair  esophagus  wound 

C  > Repair  esophagus  opening 

C  Repar  esophagus  opening 

C   Pressure  treatment  esophagus 

C  F^ee  jejonum  flap,  microvasc 

C  Surgical  opening  of  stomach 

C  Surgical  repair  of  stomach 

C  Surgical  repair  of  stomach 

C  Surgical  opening  of  Stomach 

C  Incision  of  pvionc  muscle 

C  Biopsy  c*  sto"iach 

C  Excision  of  sicrnach  lesion 

C  Excision  of  stor^acf~^  lesion 

C  Removal  of  stomacr 

C  Removal  of  stomach 

C   Removal  of  stomach 

C  Removal  of  ston^ac^   partial 

C  Removal  of  ston-.acf",  partial 

C  Removal  of  ston-.acr   partial 

C Removal  of  stomach,  partial 

C  Removal  of  stomach   partial 

C  Removal  of  stor^a:^    ra'lial 

C  Removal  of  stoma:'    ra'lial 

C  i  Vagotomy  &  pylorus  repair 

C  •  Vagotomy  &  pylorus  repair 

C  Reconstruction  of  pylorus 

C  '.....  Fusion  of  stomach  and  bowel 

C  Fusion  of  stomach  and  bowel 

C  Fusion  of  stomach  and  bowel 

C  Place  gastrostomy  tube 

C  Repair  of  stomach  lesion 

C  Gastroplasty  for  obesity 

C  Gastroplasty  for  obesity 

C  Gastnc  bypass  for  obesity 

C  Gastnc  bypass  for  obesity 

C  Revision  gastroplasty 

C  Revise  stomach-bowel  fusion 

C  Revise  stomach-bowel  fusion 

C  Revise  stomach-bowel  fusion 

C  Revise  stomach-bowel  fusion 

C  Repair  stomach-bowel  fistula 

C  Freeing  of  bowel  adhesion 

C  Incision  of  small  bowel 

C  j  Insert  needle  cath  bowel 

C  Explore  small  intestine 

C Decompress  small  bowel 

C  Incision  of  large  bowel 

C  Reduce  bowel  obstruction 

C  Correct  malrotation  of  bowel 

C  Excise  intestine  lesion(s) 

C  Excision  of  bowel  lesion(s) 

C  Removal  of  small  intestine 

C  Removal  of  small  intestine 

C  Removal  of  small  intestine 

C  Enterectomy  w/o  taper,  cong 

C  Enterectomy  w'taper.  cong 

C  Enterectomy  cong.  add-on 

C  Bowel  to  bowel  fusion 

C  Enterectomy.  cadaver  donor 

C  Enterectomy.  live  donor 

C  Intestine  transplnt.  cadaver 

C  1  Intestine  transplant,  live 

C  Mobilization  of  colon 

C  Partial  removal  of  colon 

C  Partial  removal  of  colon 

C  Partial  removal  of  colon 


Description 


CPT  codes  and  descnptions  only  are  copynght  American  Wedical  Association.  All  Rights  Reservea  Applicable  fARS/DFARS  Apply, 
Copynght  American  Dental  Association  All  nghts  reserved. 
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Addendum  E.— CPT  ^oqes  Which  Would  Be  R>md  Only  As  Inpatient  PROCEDUREg^onfewuied 

iCalendar  Year  2004) 


CPT/HCPCS 

[  nprm  si 

44144  

C 

44145  

C  

C  

44146  

44147  

C  

44150  

C 

44151  

C  

44152  

C  

44153 , 

C  

44155  

c - 

44156  

C  

44160  

C  

44202  

C  

44203  

C  

44204  

C  

4.'205 

C  

44210  

C  

44211  

C  

44212  

C  

44300  

C  

44310  

C  

44314  

C  

44316  

c 

44320  

c 

44322  

c : 

44345  

c 

44346  .: 

c 

44602  

c 

44603  

c 

44604  ;.. 

e 

c .^ 

44605  

44615  

c 

c 

44620  

44625  

c 

44626  

c 

44640  

c 

44650  

c 

44660  

c 

44661  

c 

44680  

c 

44700  

c 

c 

44800  

44820  

c 

44850  

c 

^4899  

c 

44900  

c  ..'. 

44901  

c 

44950  

c 

44955  

c 

44960 

c 

45110  

c 

45111  :. 

c i 

45112  

c 

45113  

c 

45114  

c 

c 

c 

45116  

45119 

45120  

c 

45121  

c 

45123  

c 

45126  

c 

45130  

c , 

45135  

C  i 

c 

45136  

45540  

c 

45541  -... 

c 

45550 

c 

Description 


Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Removal  of  colon 

Removal  of  colon,  ileostomy 

Removal  of  colon  lieostomy 

Removal  of  colon,  ileostomy 

Removal  of  coloa  ileostomy 

Removal  of  colon,  ileostomy 

Removal  of  coIg»- 

Lap  resect  s  intestne  s^ngl  = 

Lap  resect  s  intestine,  addl 

Laparo  pafliai  colectomy 

Lap  colectomy  oart  vii;ileum  _ 

Laparo  total  proctoaDlectomy 

Laparo  total  proctocolectomy 

Laparo  total  pr.DctcMX)iectomy 

Open  bowel  tc  skir 

Ileostomy  jejunostomy  ■" 

Revision  of  ileostomy 

Devise  bowel  pouch 

Colostomy 

Colostomy  w  tn  Dtopsies 

Revision  of  coiostorny 

Revision  of  colostomy 

Suture,  small  intestine 

Suture   small  intestine 

Suture   large  intestine 

Repair  of  bowel  lesion 

Intestinal  strictureplasty 

Repair  bowel  opening 

Repair  bowel  opening  ~ 

Repair  bowe!  opening 

Repair  bowei-skin  fistula 

Repair  bowei  fistula 

Repair  bowei-bladde^  fistula 

Repair  bowel-bladder  fistula 

Surgical  revision,  intestine 

Suspend  bowel  w/prosthesis 

Excision  of  bowel  pouch 

Excision  of  mesentery  lesion 

Repaif  of  meseniery 

Bowel  Surgery  pr.ocedure 

Dram  app  abscess,  open 

Dram  app  abscess  percut 

Appendectomy 

.Appendectoriv  ado-on 

Appendectomy  ■ 

Removal  of  rectum 

Partial  removal  of  rectum 

Removal  of  rectum 

Partial  p'octectomy 

Partial  removal  of  rectum 

Paniai  removal  of  rectum 

Remove  rectum  w.-resenv/oir 

Removal  of  rectum 

Removal  of  rectum  and  colon 

Partial  proctectomy 

Pelvic  exer-teration 

Excision  of  rectal  prolapse 

Excision  of  rectal  prolapse 

Excise  ileoanal  reser-'ior 

Correct  rectal  proiapse 

Correct  rectal  prolapse 

Repair  rectumremove  sigmo'd 

CPT  codes  and  :)escr,pt,ons  onV  are  copyright  Ar-e-  r  5-  Menica:  Associatioa  All  Rights  Reserved.  ApplicaWe  FARS/DFARS  AooN 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004J 


CPT/HCPCS 


NPRM  SI 


DescnptJon 


45562  

1  C  

45563  

c 

45800  

c 

45805  

c 

45820  

c 

45825  

c 

46705  

c 

46715  

c 

46716  

c 

46730  

c 

46735  

c 

46740  

c 

46742  

c 

46744  

c 

46746  

0  

46748  

0  

46751 

c 

47010  

c 

47015  

c 

47100  

c 

47120  

c 

47122  

c 

47125  

c 

47130 

c 

47133  

c 

47140  

c 

47141  

c 

47142  

0  

47360  

c 

47361  

c 

47362  

c 

47380  

c 

47381  

c 

47400  

c 

47420  

c 

47425  

c 

47460  

c 

47480  

c 

47550  

c 

47570  

c 

47600  

0  

47605  

c 

c 

47610  

47612  

c 

47620  

c 

47700  

c 

47701  

c 

47711  

c 

47712  

c 

47715  

c 

47716  

c 

47720  

c 

47721  

c 

47740  

c 

47741  

c 

47760  

0  

47765  

c 

47780  

c 

47785  

c 

47800  

c 

47801  

c 

47802  

c 

47900  

c 

48000  

c 

48001  

c 

48005  

c 

Exptorabon/repiaif  of  rectum 
Exptoraborv repair  of  rectum 
Repair  rect/Wadder  fistula 
Repair  fistula  w/colostomy 
Repair  rectourettiral  fistula 
Repair  fistula  w/colostomy 
Repair  of  anal  stncture 
Repair  of  anovaginal  fistula 
Repair  of  anovaginai  fistula 
Construction  of  absent  anus 
Construction  of  absent  anus 
Construction  of  absent  anus 
Repair  of  imperforated  anus 
Repair  of  cloacal  anomaly 
Repair  of  cloaca!  anomaly 
'  Repair  of  cloacal  anomaly 
Repair  of  anal  sphincter 
Ope.n  drainage,  liver  lesion 
Inject/aspirate  liver  cyst 
Wedge  biopsy  of  liver 
Partial  removal  of  liver 
Extensive  removal  of  iiver 
Partial  removal  of  liver 
Partial  removal  of  liver 
Removal  of  donor  liver 
Partial  removal,  donor  liver 
Partial  removal,  dono''  liver 
Partial  removal,  donor  liver 
Repair  liver  wound 
Repair  liver  wound 
Repair  liver  wound 
Open  ablate  liver  tumor  rf 
Open  ablate  liver  tumor  cryo 
Incision  of  liver  duct  ., 

Incision  of  bile  duct 
Incision  of  bile  duct 
Incise  bile  duct  sphincter 
Incision  of  gallbladder 
Bile  duct  endoscopy  add -or 
Laparo  cholecystoenterosfony 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Exploration  of  bile  ducts 
Bile  duct  revision 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  cyst 
Fusion  of  bile  duct  cyst 
Fuse  gallbladder  &  bowel 
Fuse  upper  gi  structures 
Fuse  gallt)ladder  &  bowel 
Fuse  gallbladder  &  bowel 
Fuse  bile  ducts  and  bowel 
Fuse  liver  ducts  &  bowei 
Fuse  bile  ducts  ano  bowel 
Fuse  bile  ducts  and  bowel 
Reconstruction  of  bile  ducts 
Placement,  bile  duct  suppon 
Fuse  liver  duct  &  intestine 
Suture  bile  duct  injury 
Drainage  of  abdomen 
Placement  of  dram,  pancreas 
Resect  deonde  pancreas 

OPT  codes  and  descriptions  only  are  copynght  Amenca-  '>^ed.ca  Associatior,  Ali  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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-CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

(Calendar  Year  2004] 


CPT/HCPCS 


48020 

48100 

48120 

48140 

48145 

48146 

48148 

48150  , 

48152 

48153 

48154  , 

48155  . 
48 1 80  . 
48400  . 
48500  . 
48510  . 
48520  . 
48540  . 
48545  . 
48547  . 
48556  . 
49000  . 
49002  . 
49010  . 

49020  . 

49021  . 

49040  . 

49041  . 

49060  . 

49061  . 

49062  . 
49201  . 
49215  . 
49220  . 
49255  . 
49425  . 
49428  . 

49605  . 

49606  . 

49610  . 

49611  . 
49900  . 

49904  . 

49905  . 

49906  . 
50010  . 
50020  . 
50040  . 
50045  . 
50060  . 
50065  . 
50070  . 
50075  . 
50100  . 
50120  . 
50125  . 
50130  . 
50135  ., 
50205  . 
50220  .. 
50225  .. 
50230  .. 
50234  .. 
50236  .. 
50240  .. 
50280  .. 


NPRM  SI 


C  Removal  of  pancreatic  stone 

C  Biopsy  of  pancreas,  open 

C  .^ Removal  of  pancreas  lesion 

C  Partial  removal  of  pancreas 

C  Partial  removal  of  oancreas 

C  Pancreateclomv 

C  Removal  of  pancreatic  duct 

C  Partial  removal  of  oancreas 

C  Pancreatectomy 

C  Pancreateclomv 

C  ..;. Pancreateclomv 

C  Removal  of  pancreas 

C  Fuse  pancreas  and  oowel 

C  Iniection    intraop  aclO-on 

C  Surgery  of  pancreatic  cys! 

C  Drain  pancreatic  pseudocyst 

C  Fuse  pancreas  cyst  and  bowel 

C  Fuse  pancreas  cyst  and  bowel 

C  Pancreatorrfiaphy 

C  Duodenal  exclusion 

C  Removal   allograft  pancreas 

C  Exploration  of  abdomen 

C  Reopening  of  abdomen 

C  Exploration  behind  abdomen 

C  Drain  abdominal  abscess 

C  Dram  abdominal  abscess 

C  Dram   open   abdom  abscess 

C  Dram,  percut.  abdom  abscess 

C  Drain,  open,  retrop  abscess 

C  „ Drain,  percut.  retroo=r  absc 

C  Dram  to  peritoneal  cavity 

C  Remove  abdom  lesion,  complex 

C  Excise  sacral  spine  tumor 

C  Multiple  surgery,  abdomen 

C  Removal  of  omentum 

C  Insert  abdomen-venous  drain 

C  .'. Ligation  of  shunt 

C  Repair  umbilical  lesion 

C  Repair  umbilical  lesion 

C  Repair  umbilical  lesion 

C  ,  ,  Repair  umbilical  lesion  "" 

C  Repair  of  atxiommal  wall 

C  Omental  flap  extra-abdom 

C  „ Omental  flap 

C  Free  omental  flap  Ticrovasc 

C  Exploration  of  Kidney 

C  Renal  abscess   open  dram 

C  Drainage  of  kidney 

C  Exploration  of  kidney 

C  Removal  of  kidney  stone 


Incision  ot  kidney 
Incision  of  kidney 
Removal  of  kidney  stone 
Revise  kidney  blood  vessels 
Exploration  of  Kidney 
Explore  and  dram  Kidney 
Removal  of  kidney  stone 
Exploration  of  kidney 
Biopsy  cf  kidney 


C  Remove  kidney. 


ooen 


Removal  kidney  open 
Removal  kidney  open 
Removal  of  kidney  &  ureter 
Removal  of  kidney  &  ureter 
Partial  removal  of  kidney 
Removal  of  kidney  lesion 


complex 
radical 


Descnption 
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iCalePda'  vea^  2004' 


-Continued 


CPT/HCPCS 

NPRM  SI 

50290  

C  

50300   ... 

C  

50320  

c 

50340  

c 

50360  

c 

50365  

c 

50370   

c 

50380  

c 

50400  

c 

50405   

c 

50500  

c 

50520  ./r> 

c 

50525    '.  .. 

c 

50526  

c 

50540  

c 

50545   

c 

50546  

c 

50547   

c 

50548   

c 

50570  

c 

50572   

c 

50574 

c 

50575  

c 

50576   

c 

50578  

c 

50580  

c 

50600  ..„ 

c 

50605  

c 

50610  

c 

50620  

c 

50630  

c 

50650  

c 

50660   

c 

50700  

c 

50715  

c 

50722  

c 

50725  

c 

50727  

c 

50728  

c 

50740  

c 

50750  

c 

50760  

c 

50770  

c 

50780  ' 

c 

50782  

c 

50783  

c 

50785  

c 

50800  

c 

50810  

c 

50815   

c 

50820  

c 

50825 

c 

50830  

c 

50840  

c 

50845  

c 

50860  

c 

50900  

c 

50920  

c 

50930  

c 

50940  

c 

51060  

c 

51525  

c 

51530  

c 

51535  

c 

51550  

c 

51555  

c 

Description 


Removal  of  kidney  lesion 

Removal  of  donor  kidney 
Removal  of  donor  kidnev 
Removal  of  kidney 
Transplantation  of  kidnev 
Transplantation  of  kidney 
Remove  transplanted  kidney 
Reimplantation  of  kidney 
Revision  of  kidney  ureter 
Revision  of  kidney  ureter 
Repair  of  kianey  wouna 
Close  kidney  skin  'istuia 
Repar  renal-abdomer  fistula 
Repair  renai-abdomer  fistuia 
Revision  of  horseshoe  kidnev 
Laparo  radical  nephrectomy 
Laparoscopic  nephrectomy 
Laparo  removal  donor  kidney 
Laparo  remove  kurete- 
Kidney  endoscopy 
Kidney  endoscopy 
Kidney  endoscopv  &  piopsy 
Kidney  endoscopy 
Kidney  endoscopy  &  treatment 
Renal  endoscopy  radiotracer 
Kidney  endoscopy  &  treatment 
Exploration  of  ureter 
Insert  ureteral  support 
Removal  o*  ureie'  stone 
Removal  of  ureter  stone 
Removal  of  urete^  stone 
Removal  of  u'-eter 
Removal  of  ureter 
Revision  of  ureter 
Release  of  ureter 
Release  of  ureter 
Release  revise  u'eter 
Revise  ureter 
Revise  ureter 
Fusion  of  ureter  &  kidnev 
Fusion  of  ureter  &  kidney 
Fusion  of  ureters 
Splicing  of  ureters 
Reimplant  ureter  in  bladder 
Reimplant  ureter  m  bladder 
Reimplant  ureter  in  bladder 
Reimplant  ureter  in  bladder 
Implant  U'eter  in  bowel 
Fusion  of  ureter  &  bo\he' 
Unne  shunt  to  intestine 
Construct  bowel  bladde' 
Construct  bowel  bladoer 
Revise  unne  flow 
Replace  ureter  by  bowel 
Aopendico-vesicostomy 
Transplant  ureter  tc  skin 
Repai'  of  ureter 
Closure  ureter  skin  fistula 
Closure  ureter'bowei  fistula 
Release  of  ureter 
Removal  of  ureter  stone 
Removal  of  bladder  lesion 
Removal  of  bladoe'  lesion 
Repair  of  ureter  lesior 
Partic'  I  removal  of  biacoer 
Partial  removal  of  biaooer 


CPT  codes  and  descriptions  only  are  copynght  American  Medical  Association.  All  Rignts  Reserved  Applicable  FARS/DFARS  Apply 
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ADDENDUM  E.-CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 


NPRM  SI 


Description 


51565   C 

51570  C 

51575   C 

51580  C 

51585  C 

51590  C 

51595  C 

51596 C 

51597 C 

51800  C 

51820 C 

51840 C 

51841  C 


51845 
51860 
51865 
51900 
51920  , 
51925  , 
5 1 940  . 
51960, 
51980. 
53085  . 
53415  . 
53448. 
54125  . 
54^30. 
54135  . 
54332  . 
54336  . 
54390  . 
54411  . 
54417. 

54430  . 

54535  . 

54560  ., 

54650., 

55600.. 

55605  .. 

55650  .. 

55801  .. 

55810  .. 

55812  .. 

55815  .. 

55321  .. 

55831  .. 

55840  .. 

55842  .. 

55845.. 

55862  .. 

55865  .. 

55866.. 

56630.. 

56631  .. 

56632  .. 

56633  .. 
56634.. 
56637  .. 
56640... 

57110  ... 

57111  ... 

57112  ... 
57270  ... 
57280  ... 
57282  .. 
57292  .. 


C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C. 

C 

C 

C 

C 

C 

C 

C 

C 

C 

c 
c 
c 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 

c  .. 


Revise  bladder  &  ureter^s) 
Removal  of  bladder 
Removal  of  bladder  &  nodes 
Remove  bladder  revise  tract 
Removal  of  bladder  &  nodes 
Remove  bladder  revise  tract 
Remove  bladder  revise  tract 
Remove  bladder  create  pouch 
Removalof  pelvic  structures 
Revision  of  bladder  urethra 
Revision  of  urinary  tract 
Attach  bladder  urethra 
Attach  bladder  urethra 
Repair  bladder  neck 
Repair  of  bladder  wound 
Repair  of  bladder  wound 
Repair  bladder  vagina  lesion 
Close  bladder-uterbs  fistula 
Hysterectomy  bladder  repair 
Correction  of  bladder  defect 
Revision  of  bladder  &  bowel 
Construct  bladder  opening 
Drainage  of  urinary  leakage 
Reconstruction  of  urethra 
Remov/replc  ur  sphmctr  comp 
Removal  of  penis 
Remove  penis  &  nodes 
Remove  penis  &  nodes 
Revise  pemsurethra 
Revise  penis  urethra 
Repair  penis  and  bladder 
Remov  repic  penis  pros,  comp 
Remv  repic  penis  pros,  compi 
Revision  of  penis 
Extensive  testis  surgery 
Exploration  for  testis 
Orchiopexy  iFowler- Stephens) 
Incise  sperm  duct  pouch 
Incise  sperm  duct  pouch 
Remove  sperm  duct  pouch 
Removal  of  prostate 
Extensive  prostate  surgerv 
Extensive  prostate  Surgery 
Extensive  prostate  surgery 
Removal  of  prostate 
Removal  of  prostate 
Extensive  prostate  surgen/ 
Extensive  prostate  surge^^^ 
Extensive  prostate  surgen, 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Laparo  -adicai  prostatectomy 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Remove  vagina  wall  complete 
Remove  vagina  tissue,  compI 
Vaginectomy  w/nodes,  compI 
Repaur  of  tx)wel  pouch 
Suspension  of  vagina 
Repair  of  vaginal  prolapse 
Construct  vagina  with  graft 
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CPT/HCPCS 


NPRM  SI 


Description 


57305  , 

57307 

57308 

57311 

57335  . 

57531  . 

57540  . 

57545  . 

58140  . 

58146  . 

58150  . 

58152  . 

58180 

58200  . 

58210 

58240  , 

58260  . 

58262 

58263 

58267 

58270 

58275 

58280 

58285 

58290  . 

58291 

58292 

58293  . 

58294  . 
58400  . 
58410  , 
58520  , 
58540  . 
58605  , 
58611 
58700  . 
58720  . 
58740  . 
58750  , 
58752  . 
58760  . 
58770  . 
58805  . 
58822  . 
58825 
58940  , 
58943  . 
58950  . 
58951 
58952 
58953 
58954 
58960 
59100 
59120 
59121 
59130 
59135 
59136 
59140 
59325 
59350 
59514 
59525 
59620 
59830 


C  Repair  rectum-vagina  fistula 

C  Fistula  repair  &  colostomy 

C  Fistula  repair  transperine 

C  Repair  urethrovaginal  iesion 

C   Repair  vagina 

C  Removal  of  cervix,  radical 

C  Removal  of  residual  cervix 

C  Remove  cen^/'ixrepaK  peivis 

C  Removal  of  uterus  iesio^ 

C  Myomectomy  abdor^  cor^piex 

C    Total  hysterectomy 

C  Total  hysterectomv 

C  Partial  hysterectomy 

C  Extensive  hysterectomy 

C   Extensive  hysterectomy 

C   Removal  of  pelvis  contents 

C  Vagir^al  nvsterectomy 

C  Vag  hyst  including  to 

C   Vag  hyst  w'l'o  &  vag  repair 

C  Vag  hyst  w  urinary  repair 

C  Vag  hyst  w  enterocele  repair 

C  Hysterectomy  revise  vagma 

C  Hysterectomy  revise  vagina 

C  Extensive  hysterectomy 

C  Vag  hyst  complex 

C  Vag  hyst 'nci  to   complex 

C  Vag  hyst  lo  &  '■epair.  compi 

C  I  Vag  hyst  w  uro  'epair.  compI 

C  Vag  hyst  w  enterocele,  compI 

C  Suspension  of  uterus 

C   Suspension  of  uterus 

C  Repair  of  ruptured  uterus 

C  Revision  of  uterus 

C  Division  of  fallopian  u.De 

C  Ligate  oviduct(s)  add-on 

C  Removal  of  fallopian  tube 

C  Removal  of  ovary/tube(s) 

C  Revise  fallopian  fube(s) 

C  Repair  oviduct 

C  Revse  ovanan  tube(s) 

C  Remove  tubal  obstruction 

C  C'^eate  nevv  tubal  opening 

C  Drainage  of  ovarian  cyst(s) 

C  Dram  ovany  abscess,  percut 

C  Transposition,  ovary(s) 

C  Removal  of  ovary(s) 

C   Removal  of  ovary(s) 

C  Resect  ovanan  malignancy 

C  Resect  ovanan  malignancy 

C  Resect  ovarian  malignancy 

C  Tah,  rad  dissect  ter  debuik 

C  Tah  rad  debuik  lymph  remiove 

C  Exploration  of  abOome'~ 

C  ,  Remove  uterus  lesion 

C  Treat  ectopic  pregnancy 

C  .- Treat  ectopic  pregnancv 

C  Treat  ectopic  pregnancy 

C  Treat  ectopic  pregnancy 

C  Treat  ectopic  pregnancy 

C  Treat  ectopic  pregnancv 

C  , Revision  of  cer,/ix 

C  Repair  o*  uterus 

C  Cesarean  deiiveny  only 

C  Remove  uterus  after  cesarean 

C  Attempted  vbac  deiiveny'  only 

C  Treat  uterus  infection 


CPT  codes  and  descriptions  only  are  copynght  Amencan  Medical  Association,  All  Rights  Reserved,  Applicable  FARS/DFARS  Apply, 
Copyright  American  Dental  Association  All  nghts  reserved. 
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CPT/HCPCS 

NPRM  SI 

Description 

59850  

59851  

C   

C 

Abortion 
Abortion 

59852  

c 

Abortion 
Abortion 

59855  

c 

59856  

c 

Abortion 

59857 

c 

Abortion 

60254  

c 

Extensive  thyroid  surgery 

60270  

c 

Removal  of  thyroid 

. 

60271  

c 

Removal  of  thyroid 

60502' 

c 

Re-explore  parathyroids 
Explore  parathyroid  glands 

60505  

c 

~ 

60520 ; 

c 

Removal  of  thymus  gland 

60521  

c 

Removal  of  thymus  gland 

60522  

c 

Removal  of  thymus  gland 

- 

60540  

60545  

c 

Explore  adrenal  gland 

c 

Explore  adrenal  gland 

60600  

c 

Remove  carotid  body  lesion 

60605  

c 

Remove  carotid  body  lesion 

60650  

C  '. 

Laparoscopy  adrenalectomy 

bl  1  Ob  

c 

Twist  dnil  hole 

61107  

c 

Drill  skull  for  implantation 

_ 

61108  

c 

Drill  skull  for  drainage 

61 120  

c 

Burr  hole  for  puncture 
Pierce  skull  for  biopsy 

61140  

c 

61150  

c 

Pierce  skull  for  drainage                            ^ 

=?                      ? 

61151  

c 

Pierce  skull  for  drainage 

61154 

c 

Pierce  skull  &  remove  clot 

61156  

c 

Pierce  skull  for  drainage 

61210  

c 

Pierce  skull,  implant  device 

61250  

c 

Pierce  skull  &  explore 

- 

51253  

c 

Pierce  skull  &  explore 

^ 

61304  

c 

Open  skull  for  exploration 

61305  

c 

Open  skull  for  exploration 

61312  

61313 .'. 

c 

Op)en  skull  for  drainage 

c 

Open  skull  for  drainage 

61314  

61315  '. 

c 

Open  skull  for  drainage 

c 

Open  skull  for  drainage 

61316  

c 

Impit  cran  bone  flap  to  abdo 

61320  

61321  

c 

c 

Open  skull  for  drainage 
Open  skull  for  drainage 

^ 

61322  

61323  

61332  

61333  

c 

Decompressive  craniotomy                      ^ 

C  ; 

Decompressive  lobectomy 

c 

Explore/tiopsy  eye  socket 

c 

Explore  orbit'remove  lesion 

51 334  

c 

Explore  orbif  remove  object 

61340  

c 

Relieve  cranial  pressure 

61343  

c 

Incise  skull  (press  relief) 
Relieve  cranial  pressure 

61345  

c 

C1440  

c 

Incise  skull  for  surgery 

61450  

61458  

c 

c 

Incise  skull  for  surgery 
Incise  skull  for  brain  wound 

61460  

c 

Incise  skull  for  surgery 

61470  

61480  !.'.""! 

c 

c 

Incise  skull  for  surgery 
Incise  skull  for  surgery 

_ 

61490  

c 

Incise  skull  for  surgery 

• 

61500  ....■ 

c 

Removal  of  skull  lesion 

61501  

c 

Remove  infected  skull  bone 

_ 

61510  

c 

Removal  of  brain  lesion 

61512  

c 

Remove  brain  lining  lesion 

61514    .....'. 

c 

Removal  of  brain  abscess 

61516   

61517  

c 

Removal  of  brain  lesion 

c 

ImpIt  brain  chemofx  add-on 

61518  

c 

Removal  of  brain  lesion 

61519  

c 

Remove  brain  lining  lesion 

61520  

c 

Removal  of  brain  lesion 

61521  

c 

Removal  of  brain  lesion 
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Addendum  E — CPT  Codes  Which  Wo^^z  Be  Paic  On.-  As  inpatient  Procedure 

[Calendar  Year  2004] 


s^-uo^t:njed 


6^533 
61534 
51535 

61536  . 

61537  ,. 
61538 
61539 
61540 
61541 
61542 
61543 
61544 
61545 
61546 
61548 
61550 
61552 
61556 
61557 
61558 
61559 

61563  . 

61564  . 
61566 
61567 
61570 
61571 
61575 
61576 
61580 

61581  . 

61582  . 
61583 
61584 
61585 
61586 
61590 
61591 
61592 
61595 
61596 
61597 
61598 
61600 
61601 
61605 
61606 
61607 
61608 
61609 
61610 
61611 
61612 
61613 
61615 
61616 
61618 
61619 
61624 
61680 
61682 


CPT  HCPCS 

f 

iPRM  SI 

Description 

61522         

C 
C 

c 
c 
c 

, 

Removal  of  brain  abscess 
Removal  of  brain  lesion 
Removal  of  brain  lesion 
Removal  of  brain  lesion 
Implant  brain  electrodes 

61524       , 

61526  

61530  

61531  

C  •  Implant  brain  electrodes 

C  Removal  of  brain  lesion 

C  :  Remove  bram  electrodes 

C  '  Removal  of  brain  lesion 

C  Removal  of  brain  tissue 

C  j  Removal  of  b'^am  tissue 

C  I  Removal  of  brain  tissue 

C  Removal  of  brain  tissue 

C  I  Incision  of  brain  tissue 

C  Removal  of  brain  tissue 

C  Removal  of  brain  tissue 

C  '  Remove  &  treat  brain  lesion 

C  i  Excision  of  brain  tumor 

C  ,  Removal  of  pituitary  gland 

C  Removal  of  pituitary  gland 

C  I  Release  of  skull  seams 

C  Release  of  skull  seams 

C  Incise  skull/sutures 

C  Incise  skull  sutures 

C  :  Excision  of  skull/sutures 

C  Excision  of  skull/sutures 

C  Excision  of  skull  tumor 

C  Excision  of  skull  tumor 

C  Removal  of  brain  tissue 

C  i  Incision  of  brain  tissue 

C  i  Remove  foreign  body,  brain 

C  Incise  skull  for  brain  wound 

C  '':  Skull  base/brainstem  surgery 

C  :  Skull  base/brainstem  surgery 

C  :  Craniofacial  approach,  skull 

C  Craniofacial  approach,  skull 

C  Craniofacial  approach,  skull 

C  Craniofacial  approach,  skull 

C  Orbitocranial  approach/skull 

C  Orbitocranial  approach/skull 

C  Resect  nasopharynx,  skull 

C  I  Infratemporal  approach/skull 

C ;  Infratemporal  approach/skull 

C  '  Orbitocranial  approach/skull 

C  I  Transtemporal  approach/skull 

C  I  Transcochlear  approach/skull 

C  Transcondylar  approach/skull 

C  Transpetrosal  approach/skull 

C  Resect  excise  cranial  lesion 

C  Resect  excise  cranial  lesion 

C  Resect  excise  cranial  lesion 

C  Resect  excise  cranial  lesion 

C  Reseclexcise  cranial  lesion 

C ; j  Resect/excise  cranial  lesion 

C  j  Transect  artery,  sinus 

C   :  Transect  artery,  sinus 

C  Transect  artery,  sinus 

C  : Transect  artery,  sinus 

C  Remove  aneurysm,  sinus 

C  Reseclexcise  lesion,  skull 

C  Reseclexcise  lesion,  skull 

C  Repair  dura 

C  Repair  dura 

C  Occlusion/embolization  cath 

C  Intracranial  vessel  surgery 

C Intracranial  vessel  surgery 


CPT  codes  and  descnptions  only  are  copynghl  American  Medical  Association.  All  Rights  Reserved  Applicable  FARSDFARS  Apply. 
Copynght  American  Denial  Association  All  rights  reserved. 


63680  Federal  Register/ Vol.  68.  No.  216/Fridav.  November  7.  2003/Rules  and  Regulations 


Addendum  e.-CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures— Continued 


[Calenna-  Year  2004] 


CPT/HCPCS 


61684 
61686 
61690 
61692 
61697 
61698 
61700 
61702 
61703 
61705 
61708  . 

61710  . 

61711  . 
61720. 
61735  . 

61750  . 

61751  . 
61760  . 
61770  . 
61850  . 
61860  . 
61863., 
61864  ., 

61867  ., 

61868  .. 
61870  .. 
61875  .. 
62000  .. 
62005  .. 
62010.. 
62100  .. 

62115  .. 

62116  .. 

62117  .. 

62120  .. 

62121  .. 

62140  .. 

62141  .. 

62142  .. 

62143  ... 

62145  .., 

62146  ... 

62147  ... 

62148  ... 

62161  ... 

62162  ... 

62163  ... 

62164  ... 

62165  ... 
62180  ... 
62190  ... 
62192  ... 

62200  ... 

62201  ... 
62220  ... 
62223  ... 
62256  ... 
62258  ... 

63043  ... 

63044  .... 

63075  .... 

63076  .... 

63077  .... 

63078  .... 

63081  .... 

63082  .... 


NPRM  SI 


Description 


C 
C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  . 

c  .. 

c  .. 

c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  .. 
c  ... 
c  ... 
c  ... 
c  ... 
c  ... 
c  ... 
c  ... 
c  ... 
c  ... 


Intracranial  vessel  surgery 

Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Brain  aneun/sm  'epr   complx 
Brain  aneurysm  rapr   complx 
Brain  aneurysm  repr.  simple 
Inner  skull  vessel  surgery 
Clamp  neck  artery 
Revise  circulation  to  head 
Revise  circulation  to  head 
Revise  circulation  to  head 
Fusion  of  skull  artenes 
Incise  skull  brain  surgery 
Incise  skulfbram  surgeny 
Incise  skullbrain  biopsy 
Brain  biopsy  w   ctnr  guide 
Implant  brain  electrodes 
Incise  skull  tor  treatment 
Implant  neuroelectrodes 
Implant  neu'-oelectrooes 
Implant  neuroelectrode 
Implant  neuroelectrde,  add  I 
Implant  neuroelectrode 
Implant  neuroelectrde,  addl 
Implant  neuroelectrodes 
Implant  neuroelectrodes 
Treat  skull  fracture 
Treat  skull  fracture 
Treatment  of  head  Injury 
Repair  brain  fluid  leakage 
Reduction  of  skull  defect 
Reduction  of  skuii  defect 
Reduction  of  skull  defect 
Repair  skull  cavity  lesion 
Incise  skull  repair 
Repair  of  skull  defect 
Repair  of  skull  defect 
Remove  skuli  plate/flap 
Replace  skull  plate/llap 
Repair  of  skull  &  brain 
Repair  of  skull  with  graft 
Repair  of  skull  with  graft 
Retr  bone  flap  to  fix  skull 
Dissect  brain  w  scope 
Remove  colloid  cyst  w  scope 
Neuroendoscopy  w/^b  removal 
Remove  brain  tumor  w  scope 
Remove  pituit  tumor  w  scope 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
tstablish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Remove  bram  cavity  shunt 
Replace  bram  cavity  shunt 
Laminotomy,  addl  cervical 
Laminotomy,  addl  lumbar 
Neck  spine  disk  surgery 
Neck  spine  disk  surgery 
Spine  disk  surgery  thorax 
Spine  disk  surgery,  thorax 
Removal  of  vertebral  body 
Remove  vertebral  body  add-on 
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Addendum  E. — CPT  Codes  Which  Would  Be  Paid  Only  As  Inpatient  Procedures- 

[Calenaa-  vear  2004; 


-Continued 


CPT/HCPCS 


NPRM  SI 


Descnption 


63085 

63086 

63087  . 

63088 

63090 

63091 

63101 

63102 

63103  . 

63170  . 

63172 

63173 

63180 

63182 

63185  . 

63190 

63191 

63194 

63195  . 

63196 

63197  . 

63198 

63199 

63200 

63250 

63251 

63252  . 

63265 

63266  . 

63267  . 

63268  . 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 
63280 
63281 
63282 
63283 
63285 
63286 
63287 
63290 
63300 
63301 
63302 
63303 
63304 
63305 
63306 
63307 
63308 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
64752 
64755 


C  :  Removal  of  vertebral  body 

C   Remove  vertebral  body  add-on 

C  Removal  of  vertebral  body 

C  Remove  vertebral  body  add-on 

C  Removal  of  vertebral  body 

C  Remove  vertebral  body  ada-or^ 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Remove  vertebral  body  add-on 

C  Incise  spinal  cord  tractisi 

C  Drainage  of  spinal  cyst 

C Drainage  of  spinal  cyst 

C   Revise  spinal  cord  ligaments 

C  Revise  spinal  cord  ligaments 

C  Incise  spinal  column/nerves 


Incise  spinal  column,  nerves 
Incise  spinal  column  nen^es 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  core 
Incise  spinal  column  &  core 
incise  spinal  column  &  cord 
Incise  spinal  column  &  co'd 
Incise  spinal  column  &  co'O 
Release  of  spmai  coro 
Revise  spinal  cord  vessels 
Revise  spinal  cord  vessels 
Revise  spinal  cord  vessels 
Excise  intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  intraspinal  lesior 
Excise  intraspinal  lesion 


C  Excise  intraspinal  iesior 

C  Excise  intraspinal  lesion 


C  ....i. Excise  intraspinal  lesic^ 

C  Excise  intraspinal  lesion 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Biopsy  excise  spinal  tumor 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C  Removal  of  vertebral  body 

C Remove  vertebral  body  aad-on 

C  Repair  of  spinal  fiermation 

C  Repair  of  spinal  berniation 

C   Repair  of  spinal  herniation 

C  Repair  of  spinal  herniation 

C  Repair  spinai  fluid  leakage 

C  Repair  spmal  fluid  leakage 

C  Graft  repair  of  spine  defect 

C  Install  spinal  shunt 

C  Incision  of  vagus  ner^e 

C  Incision  of  stornach  nerves 


CPT  codes  and  descriptions  only  are  copyright  Amenca"  Meaica  Association  Aii  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyngh!  AFiencan  Dental  Association  All  rights  ^ese^ea 
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tCalendar  Year  2004] 


CPT/HCPCS 


NPRM  SI 


64760 
64753 
64766 
64804 
64509 
64e 1 8  , 
64866. 
54868  . 
65273  . 
69155  . 
69535  . 
69554  . 
69950  . 
69970  . 
75900  . 

75952  . 

75953  . 

75954  . 

92970  . 

92971  . 
92975  . 

92992  . 

92993  . 

99190  ., 

99191  .. 

99192  ., 

99251  .. 

99252  .. 

99253  .. 

99254  .. 

99255  .. 

99261  .. 

99262  .. 

99263  .. 

99293  .. 

99294  .. 

99295  .. 

99296  .. 

99298  .. 

99299  .. 

99356  .. 

99357  .. 
99433  .. 


C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


incision  of  vagus  nerve 
Incise  hip/thigh  nerve 
Incise  hip  thigh  nerve 

Remove  sympathetic  nerves 
Remove  sympathetic  nerves 
Remove  sympathetic  nerves 
Fusion  of  facial.'Ottier  nerve 
Fusion  of  facial/ other  nerve 
Repair  of  eye  wound 
Extensive  ear- neck  surgery 
Remove  part  of  temporal  tx)ne 
Remove  ear  lesion 
Incise  inner  ear  ner/e 
Rennove  inner  ear  lesion 
Arterial  catheter  exchange 
Endovasc  repair  abdom  aorta 
Abdom  aneurysm  endovas  rpr 
Iliac  aneurysm  endovas  rpr 
Cardioassist,  internal 
Cardioassist,  external 
Dissolve  clot,  heart  vessel 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Special  pump  services 
Special  pump  services 
Special  pump  services 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Ped  cntical  care,  initial 
Ped  critical  care,  subseq 
Neonatal  critical  care 
Neonatal  citical  care 
Neonatal  critical  care 
Ic.  ibw  infant  1500-2500  gm 
Prolonged  service,  inpatient 
Prolonged  service,  inpatient 
Normal  newborn  care/hospital 


8:p;ngTirK^ror,r\s°s",^,aTon"Sr'r,sret^:r"*'=^'  '^°'''T   '"  "'^"'^  "-«-^   ^'-"^^  FARS/DFARS  Apply 
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Addendum  H— Wage  Index  for 
URBAN  Areas 


Addendum  H— Wage  Index  for 
3AN  Areas— Continued 


Urb/ 


Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Urtian  area  fconstituenr 


counties,! 


TX 


PR 


0040    <•  Abilene. 

Taylor,  TX 
0060     Aguadilla 

Aguada.  PR 

Aguadilla,  PR 

Moca.  PR 
0080     Akron   OH  

Portage.  OH 

Summit.  OH 
0120     Albany,  GA 

Dougherty,  GA 

Lee,  GA 

0169     -Albany-Schenectady 
NY    . 

Albany,  NY 
Montgomery,  NY 


T'ov 


Wage 
index 

0.7780 

0.4306 


0.9442 


1 .0863 


0.8526 


Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 
0200     Albuquerque,  NM  

Bernalillo.  Nf^/I 

Sandoval.  NM 

Valencia,  NM 
0220     Alexandria.  LA 

Rapides,  LA 

0240    Ailentown-Bethlehem-Eas- 

ton    PA  

Carbon   PA 

Lehigh    PA 

Northar-ipton,  PA 
0280     Altoona.  PA  

Blair.  PA 
0320     Amanilo,  TX   


Wage 
index 


Urban  area  (constituent  counties) 


Wage 
index 


AK 


0,9300 


0.8037 


0.9721 


0.8827 


0.8986 


Ml 


Potter.  TX 

Randall,  TX 
0380     Anchorage. 

Anchorage.  AK 
0440     Ann  Arbor. 

Lenawee.  Ml 

Livingston,  Ml 

Washtenaw.  Ml 
0450     Anniston.  AL 

Calhoun.  AL 
0460     •  Appleton-Oshkosh- 

Neenah,  Wl  

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
0470     Arecibo.  PR  

Arecibo.  PR 

Camuy,  PR 


1  2351 


1.1074 


8090 


0  9304 


0,4155 
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Addendum  H— Wage  Index  for 
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Addendum  H — Wage  Index  fob 
Urban  Areas — Continued 


Addendum  H— Wage  index  fob 
Urban  Areas — Continued 


^^H                    Urban  area  (constituent  counties) 

Wage 
ir>dex 

Urban  area  i constituent  counties' 

Wage 
inoex 

J^ar  area  (constituent  countiesi 

Wage 
index 

^^B                      Hatillo,  PR 

Whatcom   WA 

Natrona,  WY 

^^B                  0480     Asheville.  NC    

0  9720 

0870      Bettor  >-larbor    Ml    

0,8935 

1360     Ceda'  Rap'os   lA   

C  86 "-i 

^^M                      Buncombe,  NC 

Berrien.  Ml 

Linn    lA 

^^B                       Madison.  NC 

0875     '  Bergen-Passaic  NJ  

1.1731 

1400     Champaign- Urbana,  IL 

0.9907 

^^B                   0500     Athens.  GA 

0  9818 

Bergen    NJ 

Champaign,  IL 

^^m                      Clarke.  GA 

Passaic   NJ 

1440    Charieston-North      Charles- 

i^^B                     Madison.  GA 

0880     Billings    MI  

0.8961 

ton,  SC  

0.9332 

^^H                      Oconee.  GA 

Yellowstone    MT 

Berkeley,  SC 

^^B                  0520     '  Atlanta.  GA     

1  0130 

0920     Biicxi-Gultpo'1-==ascaqouia. 
MS                    ^ 

0.9029 

Charleston.  SC 
Dorchester.  SC 
1480     Charleston,  WV  

fl^H                       Barrow.  GA 

^^B                      Bartow.  GA 

Hancock   MS 

0  8880 

^^B                      Carroll.  GA 

Harrison    MS 

Kanawha,  WV 

^^K                      Cherokee.  GA 

Jackson    MS 

Putnam,  WV 

^^B                     Clayton.  GA 

0960       Binghamton   NY  

0,8526 

1 520     ■  Chartotte-Gastonia-Rock 

^^B                     Cobb.  GA 

- 

Broome.  NV 

Tioga,  NY1 000     Birmingham,  AL 

0.9212 

Hill    NC-SC  

0.9730 

^^B                     Coweta.  GA 

Caban-us,  NC 

^K                     DeKalb.  GA 

Blount.  AL 

Gaston,  NC 

t. 

^^B                       Douglas.  GA 

Jefferson.  AL 

Lincoln,  NC 

^^B                        Fayene.  GA 

Si   Clair.  AL 

Mecklenburg,  NC 

'^^B                        Forsyth.  GA 

Shelby.  AL101C     Bismarck,  ND 

0.8033 

Rowan.  NC 

^H                        Fulton   GA 

Burleigh   ND 

Stanly,  NC 

^^^K                        Gwinnett.  GA 

Morton    ND 

Union,  NC 

^^B                        ^^'^^   '^^ 

1020     ■  Bloomington.  IN   

0,8824 

York,  SC 

^^B                        Newton   GA 

Monroe.  IN 

1540     Charlottesville,  VA 

1  0025 

^^B                        Paulding.  GA 

1040     Bloomington-Normal,  IL  

0.8832 

Albemarle,  VA 

^^B                       Pickens.  GA 

McLean.  IL 

Charlottesville  City,  VA 

^^B                       Rockdale.  GA 

1080     Boise  City,  ID  

.  0.9232 

Fluvanna,  VA 

^^H                         Spalding.  GA 

Ada.  ID 

Greene,  VA 

^^B                         Walton.  GA 

Canyon,  ID 
1123     ■  Boston- Worcester-Law- 

1560    Chattanooga,  TN-GA  

0,9086 

^H                    0560     Atlantic-Cape  May.  NJ  

1.0795 

Catoosa.  GA 

^^B                         Atlantic.  NJ 

rence-Lowell-Brockton,  MA-NH   . 

1  1233 

Dade.  GA 

^H                      Cape  May.  NJ 

Bnstol,  MA 

Walker.  GA 

^^B                    0580     Auburn-Opelika   AL 

08494 

Essex.  MA 

Hamilton.  TN 

^■1                         Lee.  AL 

Middlesex,  MA 

Manon,  TN 

^B                    0600     Augusta-Aiken.  GA-SC   

0.9625 

Norfolk,  MA 

1580    2  Cheyenne,  WY 

0.9110 

^^B                      Columbia.  GA 

PivmoLith.  MA 

Laramie.  WY 

^B                         McDuftie.  GA 

Suffolk.  MA 

1600     "Chicago.  IL 

1  0892 

^^B                        Richmond.  GA 

Worcester  MA 

Cook,  IL 

^^B                       Aiken.  SC 

Hillsborough   NH 

DeKalb,  IL 

^B                        Edgefield.  SC 

Merrimack   NH 

DuPage.  IL 

tf 

^^B                    0640     '  Austin-San  Marcos.  TX  

0.9609 

Rockingham,  NH 

Gnjndy,  IL 

^^B                        Bastrop.  TX 

Straffora   NH 

Kane,  IL 

^B                      Caldwell.  TX 

1125     Boulder-Longmont.  CO  

1 .0049 

Kendall.  IL 

^B                        Hays.  TX 

Boulder,  CO 

Lake,  IL 

^B                         Travis.  TX 

1145     Brazona.  TX  

0.8137 

McHenry.  IL 

^^B                        Williamson.  TX 

Brazoria.  TX 

Will,  IL 

^^B                    0680     '  Bakersfield.  CA      

0  9967 

1150     Bremerton,  W A   

Kitsap,  WA 

1,0580 

1620    Chico-Paradise,  CA    

Butte,  CA 

1.0193 

^B                         Kern.  CA 

^B                    0720     •  Baltimore.  MD  

0.9919 

1240    Brownsvllle-Harllngen-San 

1640     ''  Cincinnati,  OH-KY-IN  

0.9413 

^^B                        Anne  Arundel.  MD 

Benito,  TX  

1 ,0303 

Dearborn.  IN 

^B                         Baltimore.  MD 

Cameron.  TX 

Ohio.  IN 

^^m                       Baltimore  City.  MD 

1260    Bryan-College  Station,  TX  .. 

0,9019 

Boone,  KY 

^B                          Carroll.  MD 

Brazos,  TX 

Campbell,  KY 

^^V                          Hartord.  MD 

1280     ■  Buffalo-Niaga'-a  Falls,  NY 

0.9604 

Gallatin,  KY 

^B                       Howard.  MC 

Erie  NY 

Grant,  KY 

^^B                        Queen  Anne  s.  MD 

Niagara.  NY 

Kenton   KY 

^^B                      0''33     Bangor   ME     

0.9904 

1303     Burlington.  VT  

Chitlenden,  VT 

0.9704 

Pendleton,  KY 

^B                        Penobscot  ME 

Brown,  an 

^B                      0743     Barnstable-Yarmouth,  MA  ... 

1.2956 

Franklin.  VT 

Clermont,  OH 

. 

^^B          ^              Barnstable.  MA 

Grand  Isle.  VT 

Hamilton,  OH 

^B                     0760     Baton  Rouge   LA   

0,8406 

1310    Caguas.  PR 

Caguas.  PR 

0,4201 

Warren,  OH 
1660     Clarksville-Hopkinsville,  TN- 

^^B                          Ascension.  LA 

^^B                         Esst  Baton  Rouge.  LA 

Cayey.  PR 

KY  

0-8354 

^^B                          Livingston.  LA 

Cidra.  PR 

Christian,  KY 

^B                         West  Baton  Rouge   LA 

Gu'abo,  PR 

Montgomery,  TN 

^B                     0840     Beaumont-Port  Arthur,  TX 

0.8424 

San  Lorenzc   PR 

1680    1  Cleveland-Lorain-Elyna, 

^^B                         Hardin.  TX 

1320     Canton-Massillon.  OH  

0.9071 

OH       

0,9671 

^^B                         Jefferson,  TX 

Carroll.  OH 

Ashtabula,  OH 

^B                         Orange,  TX 

Stark.  OH 

Cuyahoga,  OH 

^B                      0860     Bellingham.  WA   

1.1757 

1350     Casper   WY  

0  9209 

Geauga,  OH 

I     '     ■ 
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Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


(MD 


Urtan  area  (constituent  counties) 

Lake.  OH 
Lorain,  OH 
Medina.  OH 

1720    Colorado  Springs.  CO 

El  Paso.  CO 

1740     Columbia,  MO  

Boone.  MO 

1760    Columbia,  SC 

Lexington.  SC 
Richland.  SC 

1800     Columbus   GA-AL  

Russell.  AL 
Chattahoochee  GA 
Harns.  GA 
Muscogee   GA 

1840     'Columbus,  OH  

Delaware,  OH 
Fairfield.  OH 
Franklin.  OH 
Licking.  OH 
Madison.  OH 
Pickaway.  OH 

1880     Corpus  Christi.  TX   

Nueces.  TX 
San  Patncio,  TX 

1890     Corvallis,  OR  

Benton.  OR 
1900    -Cumberland.  MD-WV 

Hospitals)  

Allegany.  MD 
Mineral.  VW 
1900     Cumberland,    MD-WV    \WV 

Hospitals)  

Allegany.  MD 
Mineral.  WV 

1920     'Dallas,  TX  

Collin.  TX 
Dallas.  TX 
Denton,  TX 
Ellis,  TX 
Henderson.  TX 
Hunt,  TX 
Kaufman,  TX 
Rockwall,  TX 
1950     Danville.  VA 
Danville  City,  VA 
Pittsylvania.  VA 

1960    Davenpon-Moline-Rock 

land,  lA-IL 

Scoti,  lA 

Henry,  IL 

Rock  Island,  IL 
2000    Dayton-Spnngfield  OH 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
2020    Daytona  Beach,  FL  

Flagler,  FL 

Volusia,  FL 
2030     Decatur,  AL  

Lawrence,  AL 

Morgan.  AL 
2040    2  Decatur,  IL  „ 

Macon,  IL 
2080     '  Denver,  CO  

Adams.  CO 

Arapahoe,  CO 

BroomfieW,  CO 

Denver,  CO 


Wage 
mdex 


0.9833 
0.8695 
0.8902 

0.8694 
0.9648 


Urban  area  (constituent  counties) 


0.8521 

1.1516 
0.9125 

0.8200 

0.9974 


Is- 


0.9035 
0.8985 

0.9529 

0.9060 

0.8828 

0.8254 
1.0837 


Douglas,  CO 

Jefferson,  CO 

2120    Des  Moines,  lA  

Dallas,  lA 

Polk,  lA  _      - 

Warren.  lA 

2160     'Detroit.  Ml  

Lapeer,  Ml 
Macomb.  Ml 
Monroe.  Ml 
Oakland.  Ml 
St  Clair.  Ml 
Wayne,  Ml 

2180     Dothan.  AL  

Dale,  AL 
Houston.  AL 

2190     Dover.  DE   

Kent.  DE 

2200     Dubuque,  lA  

Dubuque.  lA 
2240     Duluth-Superior,  MN-WI  .... 
St.  Louis.  MN 
Douglas.  Wi 

2281     Dutchess  County.  NY  

Dutchess.  NY 

2290     -Eau  Claire.  WI   

Chippewa,  WI 
Eau  Claire   WI 

2320     El  Paso,  TX  ~ 

El  Paso,  TX 
2330     Elkhart-Goshen,  IN 
Elkhart,  IN 

2335       Elmira,  NY 

Chemung,  NY 

2340     Enkj,  OK 

Garfield,  OK 

2360     Erie,  PA  .-. 

Erie,  PA 
2400     Eugene-Spnngfield.  OR 
Lane.  OR 

2440    •  Evansville-Henderson     IN- 
KY (IN  Hospitals)  

Posey.  IN 
Vandertxjrgh.  IN 
Warrick.  IN 
Henderson,  KY 

2440    Evansville-Henderson,      IN- 
KY (KY  Hospitals.)  

Posey,  IN 
Vanderburgh,  IN 
Warrick.  IN 
Henderson.  KY 

2520     Fargo-Moorhead.  ND-MN 
Clav.  MN 
Cass.  ND 

2560     Fayetteville   NC  

Cumberland,  NC 

258C     Fayetteville-Springdale-Rog- 

ers.  AR  

Benton.  AR 

Washington   AR 
2620     Flagstaff,  AZ-UT 

Coconino   AZ 

Kane,  UT 
2640     Flint.  Ml   

Genesee,  Ml 
2650     Florence.  AL 

Coltiert,  AL 

Lauderdale.  AL 
2655     Florence,  SC  


Wage 
index 


Urban  area  (constituent  counties) 


Florence,  SC 
2670     Fort  Collins-Loveland.  CO 
0.9106         Larimer.  CO 

2680    '  Ft.  Laudeidale.  FL  

Broward.  FL 
2700     Fort  Myers-Cape  Coral.  FL 
1.0101         Lee.  FL 

2710     Fort    Pierce-Porl   St.    Lucie 

FL  

Martin,  FL 
St   Lucie.  FL 

2720     Fort  Smith,  AR-OK  

Crawford.  AR 
0.7765  Sebastian,  AR 

Sequoyah,  OK 
2750    Fori  Walton  Beach,  FL 
0.9805         Okaloosa.  FL 

2760     Fort  Wayne.  IN 

0.8886         Adams,  IN 

Allen.  IN 
1.0171  De  Kalb.  IN 

Huntington.  IN 
Wells.  IN 
10934         Whitley,  IN 

2800     '  Forth  Worth-Arlington  TX 
0.9304         Hood.  TX 

Johnson,  TX 
Parker,  TX 
0.9196         Tarrant.  TX 

2840     Fresno,  CA  

0  9783         Fresno,  CA 
Madera.  CA 

0.8526     2880     Gadsden,  AL 

Etowah.  AL 

0.8559     2900    Gainesville.  FL  

Alachua.  FL 
0  8601     2920    Galveston-Texas  City.  TX 
Galveston,  TX 

1.1456     2960     Gary,  IN  

Lake,  IN 
Porter,  IN 

0  8824     2975     ^  Glens  Falls,  NY 

Warren,  NY 
Washington,  NY 

2980     Goldsboro,  NC  

Wayne,  NC 
2985    Grand   Forks,   ND-MN   (ND 

0.8429         Hospitals)  

Polk,  MN 
Grand  Forks,  ND 
2985     2  Grand  Forks.  ND-MN  (MN 

Hospitals)  

0.9797         Polk,  MN 

Grand  Forks,  ND 
2995    Grand  Junction,  CO 
0.8986         Mesa,  CO 

3000     '  Grand    Rapids-Muskegon- 
Holland,  Ml  

0  8396         Allegan,  Ml 

Kent,  Ml 
Muskegon,  Ml 
1.1333         Ottawa,  Ml 

3040    Great  Falls,  MI  

Cascade,  MT 

1  0858     3060     Greeley.  CO 

WeW,  CO 
0.7797     3080    Green  Bay,  WI  

Brown,  WI 
3120    ^  Greensboro-Winston- 
0  8709         Salem-High  Point,  NC  


Wage 
index 


1.0148 
1  0479 
0.9816 

1.0124 

0  8424 

08966 
0.9585 


0  9359 

1,0142 

08229 
0,9693 
0,9279 
09410 

0.8526 

0.8622 

0  8636 

0.9345 

0.9921 
0.9469 

0.8918 
0.9453 
0.9518 

0.9166 
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Addendum  H— Wage  Index  for 
Urban  Areas — Continued 


Urban  area  (constituent  counties) 


-4- 


Wage 
index 


Alamance.  NC 

Davidson,  NC 

Davie.  NC 

Forsyth.  NC 

Guittord.  NC 

Randolph.  NC 

Stokes.  NC 

Yadkin.  NC 
3150     Greenville.  NC  

Pin.  NC 
3160     Greenville-Spartanburg-An- 

derson,  SC  

Anderson,  SC 

Cherokee.  SC 

Greenville.  SC 

Pickens.  SC 

Spartanburg   SC 
3180    Hagerstown.  MD     

Washington,  MD 
3200     Hamilton-Middletown   OH 

Butler.  OH 
3240     Harnsburg-Lebanon-Car- 

hsle.  PA  .  

Cumberland  PA 

Dauphin.  PA 

Lebanon.  PA 

Perry.  PA 
3283     ''-Hartford.  CT  

Hartford.  CT 

Litchfield.  CT 

Middlesex,  CT 

Tolland.  CT 
3285     2Hattiesburg   MS    ,. 

Forrest,  MS 

Lamar.  MS 
3290     Hickory-Morganton-Lenoir, 

NC   :.. 

Alexander.  NC 

Burke.  NC 

Caldwell,  NC 

Catawba.  NC 
3320     Honolulu.  HI 

Honolulu.  HI 
3350     Houma.  L^ 

Lafourche.  LA 

Terrebonne.  lA 
3360     ■  Houston,  TX  

Chambers.  TX 

Fori  Bend   TX 

Harris.  TX 

Liberty.  TX 

Montgomery.  TX 

Waller  TX 
3400     Huntington-Ashland         WV 

KY-OH     

Bovd.  KY 

Carter.  KY 

Greenup.  KY  ; 

Lawrence.  OH 

Cabell.  WV 

Wayne.  WV 
3440     Huntsville.  AL  

Limestone,  AL 

Madison,  AL 
3480     ■  Indianapolis   IN  

Boone,  IN 

Hamilton,  IN 

Hancock.  IN 

Hendncks.  IN 

Johnson.  IN  •/(  .  ■  .r.-,   .t. 


0  916? 


0  9335 


0.9172 

0  9214 

0.9164 

1.2183 

0.7778 
0.9242 

1.1116 
0.7771 

0.9834 


9595 


0.9245 


0.9916 


ADDENDUM  H— Wage  Index  fop 
Urban  Areas — Continued 


U't'an  area  .constituent  co'intiesi 


Wage 
index 


>-  -111.-'-. 


Madison.  IN 

Manon.  IN 

Morgan,  IN 

Shelby   IN 
3500     Iowa  City,  lA  0  9546 

Johnson,  lA 
3520     Jackson   Ml  0,8986 

Jackson    Ml 
3560     JacKsor    MS   0,8399 

Hinas   MS 

Madison,  MS 

Rankin,  MS 
3580     Jackson,  TN  0,8984 

Madison,  TN 

Chester,  TN 
3600     ^  Jacksonville.  FL  0  9563 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St   Johns    FL 
3605     Jacksonville.  NC   0.8544 

Onslow.  NC 
3610     '  Jamestown,  NY  0.8526 

Chautauqua.  NY 
3620     -  Janesville-Beloit.  Wl   0.9304 

Rock,  Wl 
3640     Jersey  Crty,  NJ 1,1115 

Hudson,  NJ 
3660    Johnson         City-Kingsport- 

Bnstol,  TN-VA  (TN  Hospitals)  0,8256 

Carter,  TN 

Hawkins.  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington.  TN 

Bnstol  Citv   VA 

Scon   VA 

Washinqlor    VA 
3660     '  Jonnson        City-Kmgsport 

Bnstol.  TN-VA  (VA  Hospitals)  0.8498 

Carter.  TN 

Hawkins.  TN 

Sullivan.  TN 

Unicoi,  TN 

Washington,  TN 

Bnstol  City.  VA 

Scott.  VA 

Washington   VA 
3680     -Johnstown    PA  0.8378 

Cambna.  PA 

Somerset.  PA 
3700    Jonesboro   AR  0.7809 

Craighead.  AR 
3710     Joplin.  MO    0.8681 

Jasper.  MO 

Nevnofi.  MO 
3720    Kalamazoo-Battlecreek,  Ml     i      1.0500 

Calhoun   Ml 

Kalamazoo   Ml 

Van  Buren,  Ml 
3740     Kankakee,  IL  1,0419 

Kankakee,  IL 
3760       Kansas  Citv   KS-MO 0,9715 

Johnson,  KS 

Leavenworth    KS 

Miami.  KS 

Wyandotte   KS 

Cass,  MO 

Clay.  MO 

Cbntor    MO  .-    '-oi 


Addendum  h — Wage  Index  for 
Urban  Areas — Continued 


Urbai"  a-ea  •  constituent  counties: 


Wage 
index 


Jackson.  MO 

Lafayene.  MO 

Platte   MO 

Ray.  MO 
3800     Kencsna. Wl  

Kenosha.  Wl 
3810     Killeen-Temple.  TX  

Bel!    TX 

Coryell.  TX 
3840     Knoxville,  TN  

Anderson.  TN 

Blount,  TN 

Knox,  TN 

^oudon.  TN 

Sevier.  TN 

Union   TN 
3850     KoKomo.  IN  

Howard,  IN 

Tipton,  IN 
3870     2La  Crosse   WI-MN  

Houston.  MN 

La  Crosse.  Wl 
3880     Lafayette.  LA  

Acadia.  LA 

Lafayette.  LA 

St.  Landry.  LA 

St.  Martin.  LA 
3920    ^  Lafayette.  IN  

Clinton.  IN 

Tippecanoe.  IN 
3960     Lake  Charles.  LA  

Calcasieu.  LA 
3980     2  Lakeland-Winter       Haven, 

FL  

Polk,  FL 
4000     Lancaster   PA       

Lancaster,  PA 
4040     Lansing-East  Lansing,  Ml  ... 

Clinton.  Ml 

Eaton.  Ml 

ingham.  Ml 
4080     Laredo.  TX  

Webb.  TX 
4100    Las  Cruces,  NM  

Dona  Ana,  NM 
4120    '  Las  Vegas,  NV-AZ 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 
4150     2 Lawrence.  KS  

Douglas.  KS 
4200     Lawton.  OK 

Comanche.  OK 
4243     Lewiston-Aubum.  ME 

Androscoggin,  ME 
4280     Lexington,  KY 

Bourbon,  KY 

Clark.  KY 

Fayette,  KY 

Jessamine.  KY 

Madison,  KY 

Scott,  KY 

Woodford.  KY 
4320     Lima,  OH  

Allen.  OH 

Auglaize.  OH 
4360     Lincoln.  NE  

Lancaster   NE 
4400     Little        Rock-North        Little 

Rock    AR  


0.9761 
0  9159 

0.8820 


0.9045 

09304 
08225 

0.8824 

0  7841 

0  8855 
0.9282 
0.9714 

08091 
0  8688 
1.1528 

08074 
08267 
0  9383 
C  8685 


0.9522 


1  0033 


G  892:- 
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Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


TX 


Beach, 


TX 


VA 


Wl 


Faulkner.  AR 

Lonoke,  AR 

Pulaski.  AR 

Saline,  AR 
4420     Longview-Marsha!' 

Gregg.  TX 

Harnson.  TX 

Upshur,  TX 
4480      '  Los    Apgeies-Lona 

CA  ^       ' 

Los  Angeles   CA 
4520     ■  Louisville   KY-IN   .. 

Clark   IN 

Floyd,  IN 

Harrison,  IN 
Scott,  IN 
Bullitt.  KY 
Jefferson,  KY 
Oldham,  KY 
4600     i.ubbock, 

Lubbock   TX 
4640     Lynchburg 
Amherst.  VA 
Bedford.  VA 
Bedford  City   VA 
Campbell.  VA 
Lynchburg  City    VA 
4680     Macon.  GA  ..., 
Bibb   GA 
Houston.  GA 
Jones.  GA 
Peach   GA 
Twiggs,  GA 
4720     Madison 

Dane,  Wl 

4800     Mansfield 

Crawford  OH 

Richland,  OH 

4840     Mayaguez,  PR  

Anasco    PR 
Cabo  Ro|o   PP 
Hormigueros   PP 
Mayaguez    PR 
Sabana  Grande   PR 
San  German,  PR 

4880     McAllen-Edinburg-Mission 
TX  

Hidaigo,  TX 
4890     Medford-Asniana   OR 
Jackson   OR 

4900     Melbourne-Titusville-Palm 
Bay    FL    

Brevard,  Fl 
4920     'Memphis   "^N-AP-MS 

Cnnenden,  AR 

DeSoto   MS 

Fayette,  TN 

Shelby.  TN  '  • 

Tipton,  TN 
4940       Merced 

Merced,  CA 
5000     •  Miami 

Dade,  FL  "'" 

5015     'Middlesex-Somerset-, 

Hunterdon,  Nj 

Hunterdon,  NJ 

Middlesex   NJ 

Somerset,  NJ 
5080     '  Milwaukee-V^;aukesha,  Wl 

Milwaukee   Wl 


0.9113 

1.1832 
0.9242 


0.8272 
0.9134 


0.8975 


OH 


1.0264 
0.9180 

0.4795 


0.8381 
1 .0772 

0.9776 
0.9009 


ADDENDUM  H— Wage  Index  for 

Urban  Areas— Continued 


ADDENDUM  H— Wage  Index  for 
Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


Urban  area  (constituent  counties)         Wage 


index 


CA 


FL 


0.9967 
0.9894 

1,1366 
0.9988 


Ozaukee,  Wl 
Washington,  Wl 
Waukesha.  Wl 
5120     '  Minneapolls-St.  Paul,  MN- 

Wl  

Anoka,  MN 
Carver,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey.  MN 
Scott.  MN 
Sherburne.  MN 
Washington.  MN 
Wrigtit.  MN 
Pierce.  Wl 
St.  Croix,  Wl 

5140    Missoula,  MT 

Missoula,  MT 

5160     Mobile.  AL  

Baldwin.  AL 
Mobile,  AL 

5170    Modesto,  CA  

Stanislaus.  CA 

5190     '  Monmouth-Ocean,  NJ 

Monmouth,  NJ 
Ocean,  NJ 

5200     Morroe.  LA  

Ouachita,  LA 

5240    Montgomery,  AL 

Autauga,  AL 
Elmore.  AL 
Montgomery.  AL 

5280     'Muncie.  IN  

Delaware.  IN 

5330     Myrtle  Beach,  SC  

Horry.  SC 

5345     Na[^es,  FL 

Collier.  FL 

5360     •  Nashville,  TN  

Cheatham,  TN 
Davidson,  TN 
Dickson.  TN 
Robertson,  TN 
Rutherford  TN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 
5380     '  Nassau-Suffolk,  NY 
Nassau.  NY 
Suffolk,  NY 
5483     '  New        Haven-Bridgeport- 
Stamford-Waterbury-Danbury         I 

CT '; 

Fairfield,  CT  I 

New  Haven,  CT 
5523    2  New  London-Norwich,  CT 

New  London,  CT  I 

5560     '  New  Orleans,  LA  I 

Jefferson,  LA 

Orleans.  LA 

Plaquemines.  LA 

St.  Bernard,  LA 

St.  Charles,  LA 

St  James.  LA 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA_ 
5600     '  New  York,  NY  ..  . 

Bronx,  NY 


Kings.  NY 
New  York,  NY 
Putnam,  NY 
Queens.  NY 
1.1001  Richmond.  NY 

Rockland.  NY 
Westchester.  NY 
5640     '  Newark.  NJ 
Essex.  NJ 
Morns.  NJ 
Sussex,  NJ 
Union,  NJ 
Warren,  NJ 
5660     Newburgh,  NY-PA  .. 
Orange,  NY 
Pike,  PA 
5720     ■  Norfolk-Virginia 
Newport  News,  VA-NC 
0.8884         Curntuck.  NC 

Chesapeake  City,  VA 
0.7994         Gloucester.  VA 

Hampton  City.  VA 
Isle  of  Wight,  VA 
1.1275         James  City,  VA 

Mathews.  VA 
1.1083         Newport  News  City,  VA 
Norfolk  City.  VA 
Poquoson  City.  VA 
0.7922         Portsmouth  City,  VA 

Suffolk  City.  VA 
0.7907         Virginia  Beach  City  VA 
Williamsburg  Cit--.  VA 
York.  VA 
5775     ■  Oakland.  CA 
0.8824         Alameda.  CA 

Contra  Costa.  CA 

0.9112     5790     Ocala.  FL  

Mancn,  FL 
0.9790     5800     Odessa-Midland.  TX 

Ector.  TX 
0.9855         Midland.  TX 

5880     '  Oklahoma  City   OK 
Canadian.  OK 
Cleveland.  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

5910     Olympia,  WA  

1.3140         Thurston,  WA 

5920     Omaha,  NE-IA  ,.. 

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 
1.2468  Sarpy.  NE 

Washington.  NE 
5945     '  Orange  County   CA 
1.2183         Orange,  CA 

5960     '  Orlando.  FL  .. 
0.9174         Lake,  FL 

Orange.  FL 
Osceola.  FL 
Seminole,  FL 

5990     Owensboro,  KY  

Daviess,  KY 
6015     -  Panama  City,  FL  .... 

Bay,  FL 
6020     Parkersburg-Manetta 

1.4018        OH  (WV  Hospitals)  

Washington.  OH 


1.1518 


Beach - 


1.1509 


08619 


1.5119 

0.9728 
0.9327 

0  8984 


1.0963 
0.9745 


WV- 


1.1492 
0.9654 

0.8374 
0.8855 

08039 
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Addendum  H— Wage  Index  for 
Urban  Areas — Continued 


Addendum  H— Wage  inoe>  !=o! 
Urban  Areas — Continued 


ADDENDuI^  H— W/ 


Uf 


AcTAS- 


GE  Index  ^^0=^ 
■Co^tinjed 


Uitian  area  ,constituent  countiesi 


Wape 
index 


-4- 


Wood.  WV 
602C       Parkersburg-Ma'iena.   vVV 
OH  (OH  Hospitals)  0.8820 

Washington,  O^ 
Wood,  VVV 
6080    ^Pensacoia.  Fl  0  8855 

Escambia   FL 

Santa  Rosa.  FL 
6120     Peoria-Pel<;in,  IL  0  8734 

Peona.  IL 

Tazewell   IL 

Woodford.  IL 
6160     ■  Philadelphia,  PA-Nj  1.088i 

Burlington,  NJ 

Camden,  NJ 

Gloucester   NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware.  PA 

Montgomery,  PA 

Philadelphia,  PA 
6200     ■  Phoenix-Mesa    AZ  1.0129 

Maricopa,  AZ 

Pinal,  AZ 
6240     Pine  Biu«.  AR     0.7865 

Jefferson,  AR 
6280     '  Pittsburgi-    PA  0  8901 

Allegheny.  PA 

Beaver,  PA 

Butler.  PA 

Fayette    PA 

Washington    PA 

Westmoreland   PA 
6323     ^Pittsfieia    MA  10432 

Berkshire.  MA 
6340     Pocatello.  ID 0.9249 

Bannock,  ID 
6360     Ponce.  PR  0  4708 

Guayanilia.  PR 

Juana  Diaz   PR 

Penuelas   PR 

Ponce,  PR 

Vilialba   PR 

Yauco.  PR 
6403     Portlana   ME  0,9949 

Cumberland,  ME 

Sagadahoc,  ME 

Yo'k.  ME 
6440     '  Portland-Vancouver.     OR 

WA     ,      1.1213 

Clackamas.  OR 

Columbia,  OR 

Multnomah   OR 

Washington.  OR 

Yamhill,  OB 

Clark.  WA 
6483     '  Providence-WanAici^-Pa'A- 

tucket,  Rl  1.0977 

Bnstoi.  Rl 

Kent,  Rl 

Newport,  Rl 

Providence   Rl 

Washington.  Rl 
6520     Provo-Orem,  UT 1      0,9976 

Utah,  UT 
6560     'Pueblc.  CO     0.9328 

Pueblo.  CO 
6580     Punta  Goraa,  FL  0.9510 

Cria^ctte.  FL 


Urban  area  (constituent  counties) 


Wage 
index 


0.8806 
09133 
1.1352 
1.0682 

1.0609 

0.9349 


6600    ?  Racine,  Wl  |     0.9304 

Racine.  Wl  \ 

6640     ■  Raieigh-Durtiam-Chapel 

Hill,  NC  ,      0.9959 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660     Rapid  City,  SO  

Pennington,  SD 
6680     Reading,  PA  

Berks   PA 
6690     Redding,  CA   

Shasta  CA 
6720     Reno,  NV  

Washoe,  NV 
6740    Richland-Kennewtck-Pasco, 

WA  

Benton.  WA 

Franklin,  WA 
6760    Richmond-Petersburg,  VA  ,. 

Charies  City  County.  VA 

Chesterfield.  VA 

Colonial  Heights  City,  VA 

Dinwiddie.  VA 

Goochland,  VA 

Hanover,  VA 

Henrico.  VA 

Hopewell  City.  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
6780    '  Riverside-San   Bernardino, 

CA  1,1348 

Riverside,  CA  i 

San  Bernardino,  CA  I 

6800     Roanoke,  VA  '      0.8700 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820     Rochester,  MN  j      1.1739 

Olmsted,  MN 
6840     '  Rochester,  NY  |      0.9430 

Genesee.  NY 

Livingston,  NY 

Monroe.  NY 

Ontario.  NY 

Orleans.  NY 

Wayne.  NY 
6880     Rockford,  IL 0.9666 

Boone.  IL 

Ogle.  IL 

Winnebago.  IL 
6895     Rocky  Mount.  NC  •. 0.9076 

Edgecombe.  NC 

Nash,  NC 
6920     ^  Sacramento,  CA  1.1845 

El  Dorado,  CA 

Placer.  CA 

Sacramento.  CA  1 

6960    Saginaw-Bay    City-Midland,  ; 

Ml  '      1.0032 

Bay.  Ml 

Midland.  Ml 

Saginaw,  Ml 


Urtan  area  (constituent  cxHjnties) 


Wage 
index 


6980     St,  Cloud.  MN  

Benton.  MN 

Steams,  MN 

7000     'St.  Joseph.  MO  

Andrew,  MO 

Buchanan,  MO 
7040     '  St  Louis,  MO-II 

Clinton,  IL 

Jersey,  IL 

Madison.  IL 

Monroe.  IL 

St.  Clair.  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St  Charles,  MO 

St.  Louis.  MO 

St.  Louis  City.  MO 

Warren,  MO 
7080     Salem,  OR   

Manon.  OR 

Polk  OR 
7120    Salinas.  CA  

Monterey,  CA 
7160     '  Salt  Lake  City-Ogden,  UT 

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 
7200     San  Angelo,  TX 

Tom  Green,  TX 
7240     '  San  Antonio,  TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 
7320     '  San  Diego,  CA  

San  Diego,  CA 
7360     ■  San  Francisco,  CA 

Mann,  CA 

San  Francisco,  CA 

San  Mateo,  CA 
7400     ■  San  Jose,  CA  

Santa  Clara,  CA 
7440     ^  San  Juan-Bayamon,  PR  .. 

Aguas  Buenas.  PR 

Barceloneta.  PR 

Bayamon  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba.  PR 

Comerio,  PR 

Corozal.  PR 

Dorado,  PR 

Fajardo.  PR 

Flonda.  PR 

Guaynabo,  PR 

Humacao  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan.  PR 

Toa  Alta.  PR 

Toa  Ba)a.  PR 


0.9679 
0.8056 

0.9033 


1.0482 

1.4339 
0.9913 

0.8535 
0.8870 

1.1147 
I      1.4514 

1 .4626 
0.4909 
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Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


Addendum  H— Wage  Index  for 
Urban  Areas— Continued 


Urban  area  (constituent  countres) 


Wage 
index 


Urban  area  (constituent  counties) 


TrujJIto  Alto,  PR 

Vega  Alta.  PR 

Vega  Ba)a,  PR 

Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Robles.  CA 

San  Luis  Obispo   CA 
7480     Santa  Barbara-Santa  Maria- 

Lompoc.  CA         

Santa  Barbara.  CA 
7485     Santa  Cruz-Watsonville.  CA 

Santa  Cruz,  CA 
7490     Santa  Fe   NM 

Los  Alamos,  NM 

Santa  Fe,  NM 
7500     Santa  Rosa   CA  

Sonoma,  CA 
7510     Sarasota-Bradenton,  FL 

Manatee.  FL 

Sarasota.  FL 
7520     Savannat'i,  GA   

Bryan,  GA 

Chatham,  GA 

Effingham   GA 

7560     Scranton— Wilkes-Barre — 
Hazleton.  PA 
Columbia,  PA 
Lackawanna.  PA 
Luzerne,  PA 
Wyoming,  PA 

7600     •  Seattle-Bellevue-Everetl 

WA  

Island.  WA 
King.  WA 
Snohomish,  WA 

7610      'Sharon,  PA   

Mercer,  PA 

7620     -^^  Sheboygan   Wl    

Sheboygan.  Wl 
7640     Sherman-Demson 

Grayson.  TX 
7680     Shrevepon-Bossier  City   LA 
Bossier  LA 
Caddo  LA 
Webster  LA 

7720     Sioux  City,  lA-NE  ; 

Woodbury,  I A 
Dakota.  NE 
7760     Sioux  Falls 
Lincoln,  SD 
Minnehaha.  SD 
7800     South  Bend 
St.  Joseph.  IN 

7840    Spokane.  WA  

Spokane,  WA 

7880     Spnngfield   IL  

Menard,  IL 
Sangamon.  IL 

7920    Springfield,  MO  

Chnstian.  MO 
Greene.  MO 
Webster.  MO 

8003     Spnngfield.  MA 

Hampden,  MA 
Hampshire.  MA 
8050     State  College.  PA 

Centre,  PA 
8080    ''  Steubenville-Weirton     OH- 

WV  (OH  Hospitals)   

Jefterson,  OH 


1,1429 

1.0441 
1 .2942 
1.0653 

1 .2877 
0.9971 

0.9488 
0.8412 


TX 


SD 


IN 


1.1562 

0.8378 
0.9304 
0.9700 
0.9083 

0.8993 

0.9309 

0.9821 
1.0901 
0.8944 

0.8457 

1 .0543 
0.8740 
0  8820 


OH- 


Brooke.  WV 
Hancock.  WV 
8080     Steubenville-Weirton 

WV  (WV  Hospitals)  

Jefterson.  OH 
Brooke.  WV 
Hancock.  WV 

8120    Stockton-Lodi,  CA  

San  Joaquin,  CA 

8140     =  Sumter,  SC  

Sumter,  SC 

8160     Syracuse,  NY  

Cayuga,  NY 
Madison,  NY 
Onondaga.  NY 
Oswego,  NY 

8200     Tacoma,  WA  

Pierce,  WA 

8240    ^Tallahassee,  FL  

Gadsden,  FL 
Leon.  FL 
8280     '  Tampa-S»  Petersburg- 

CleanA/ater,  FL  

Hernando,  FL 
Hillsborough,  FL     ' 
Pasco.  FL 
Pinellas,  FL 
8320       Terre  Haute,  )N 
Clay.  IN 
Vermillion,  IN 
Vigo.  IN 

8360    Texarkana,    AR-Texarkana 

TX 

Miller.  AR 

Bowie.  TX 
8400     Toledo,  OH  

Fulton.  OH 

Lucas.  OH 

Wood.  OH 
8440    Topeka.  KS  

Shawnee.  KS 
8480    Trenton,  NJ  

Mercer.  NJ 
8520     ^  Tucson.  AZ  

Pima.  AZ 
8560     Tulsa,  OK. 

C'-eek   OK 

Osage  OK 

Rogers.  OK 

Tulsa,  OK 

Wagoner,  OK 
8600     Tuscaloosa,  AL  

Tuscaloosa.  AL 
8640     Tyler,  TX  

Smith   TX 
8680       Utica-Rome,  NY  

Herkimer,  NY 

Oneida,  NY 

8720     Vallejo-Fairfiela-Napa,  CA 

Napa,  CA 

Solano,  CA 
8735     Ventura  CA  

Ventura,  CA 
8750     Victoria,  TX   

Victona,  TX 

8760     Vineland-Mlllville-Bndgeton 
NJ  

Cumberland,  NJ 

8780    'Visalia-Tulare-Porterville 
CA  .... 


Wage 
index 


Urban  area  (constituent  counties) 


Wage 
Index 


0.8398 

1  0404 
0  8498 
0,9412 

1.1116 
0,8855 

•0  9103 
0  8824 

0.8150 
0.9397 

0.9108 
1.0517 
0.9270 


0.9185 

08212 

0.9404 
0.8526 

1.3425 

1.1064 
0.8184 

1 .0405 

0.9967 


Tulare,  CA 

8800     Waco,  TX  

McLennan.  TX 
8840     ■  Washington,      DC-MD-VA 

WV  

Distnct  of  Columbia,  DC 
Calvert,  MD 
Charles,  MD 
Frederick,  MD 
Montgomery,  MD 
Pnnce  Georges.  MD 
Alexandna  City,  VA 
Arlington,  VA 
Clarke   VA 
Culpeper.  VA 
Fairfax,  VA 
Fairfax  City.  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City.  VA 
King  George,  VA 
Loudoun.  VA 
Manassas  City,  VA 
Manassas  Park  City,  VA 
Pnnce  William,  VA 
Spotsylvania.  VA 
Stafford.  VA 
Warren.  VA 
Berkeley.  WV 
Jefferson.  WV 
8920     ?  Waterloo-Cedar  Falls,  lA 
Black  Hawk,  lA 

8940    Wausau,  Wl  

Marathon,  Wl 
8960     HVesf     Palm     Beach-Boca 

Raton.  FL  

Palm  Beach,  FL 
9000    2 Wheeling,     WV-OH     (WV 

Hospitals)  

Belmont.  OH 
Marshall.  WV 
Ohio.  WV 
9000     2  Wheeling,      WV-OH      (OH 

Hospitals)  

Belmont.  OH 
Marshall.  WV 
Ohio   WV 

9040     Wichita,  KS  

Butler,  KS 
Han/ey.  KS 
Sedgwick,  KS 

9080    Wichita  Falls,  TX  

Archer.  TX 
Wichita.  TX 

9140    -' Williamsport,  PA  

Lycoming,  PA 
9160     Wilminglon-Newark,  DE-MD 
New  Castle,  DE 
Cecil,  MD 

9200     Wilmington,  NC  

New  Hanover,  NC 
Brunswick.  NC 

9260     ^  Yakima,  WA  

Yakima,  WA 

9270    2Yolo,  CA 

Yolo,  CA 

9280     York,  PA  

York.  PA 
9.320     Youngstown-Warren,  OH  .. 
Columbiana,  OH 


0.8394 


1.0904 


0.8416 
0,9783 

09798 

0,8018 

08820 
09238 

0,8341 

0.8378 
1  0882 

0.9563 

1  0388 
0.9967 
0.9119 
0,9214 
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Addendum  H— Wage  Index  for 
Urban  Areas — Continued 


Urban  area  (constituent  counties) 


Wage 
index 


Mahoning.  OH 

Trumbull.  OH 

9340     Yuba  City.  CA  

1.0196 

Sutter,  CA 

Yuba.  CA 

9360     2  Yuma,  AZ 

0  9270 

Yuma,  AZ 

''  Large  Urban  Area 

^Hospitals  geographically  located  in  the 
area  are  assigned  the  statewide  rural  wage 
index  for  Pi'  2004 


Addendum  I.— Wage  Index  for 
Rural  Areas 


Nonurban  area 


Alabama , 

Alaska  

Anzona  

Arkansas  

California 

Coiorado  

Connecticut  

Delaware 

Flonda  

Georgia  

Hawaii  

Idaho  

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland    

Massachusetts  .. 

Michigan   

Minnesota  

Mississippi   

Missoun   

Montana  

Nebraska  

Nevada  

New  Hampshire 

New  Jersey '  

New  Mexico  

New  York    

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon  

Pennsylvania  .... 

Puerto  Rico  

Rhode  Island  ■•  ., 
South  Carolina 
South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington  

West  Virginia  ... 
Wisconsin  


Wage 
Index 


07492 

1  1886 

09270 

0  7734 

0  9967 

0.9328 

1.2183 

0  9595 

0  8855 

0  8595 

0  9958 

0  8974 

0  8254 

0.8824 

08416 

0  8074 

0  7974 

0  7467 

0.8812 

09125 

1 .0432 

0  8877 

09345 

0  7778 

0  8056 

0.8800 

0  8822 

0  9806 

1.0030 

0  8270 

0  8526 

0.8456 

0  7778 

0  8820 

0  7537 

09994 

0  8378 

0.4018 

0  8498 

0  8195 

0  7886 

0  7780 

0  8974 

0  9534 

0  8498 

1.0388 

0.8018 

0  9304 

ADDENDUM  I.— Wage  Index  for 
Rural  Areas — Continued 


Nonurban  area 


Wage 
Index 


Addendum  j.— Wage  Index  for 
Hospitals  That  Are  Reclassi- 
fied— Continued 


Wyoming 


0.9110 


'  All  counties  wrthin  the  State  are  classified 
as  urt>an 

Addendum  J.— Wage  index  fop 
Hospitals  That  Are  Reclassified 


Area 


Akron.  OH  

Albany.  GA   

Albuqueroue.  NM  fNM  hospitals) 
Albuquerque.  NM  iCO  'hospitals i 

Alexandna  LA  

Allentown-Bethiehem-Easton.  PA  .. 

Attoona.  PA 

Amarillo.  TX  

Anchorage.  AK   

Ann  Artx)r   Ml  

Anniston.  AL  , 

Asheville.  NO  

Athens   GA  

Atlanta,  GA    

Atlantic-Cape  May.  NJ 

Augusta-Aiken   GA-SC     

Austip-San  Marcos,  TX  

Bangor   ME       

Barnstable-Yarmouth,  MA  

Baton  Rouge.  LA       

Bellingham.  WA  

Benton  Harbor,  Ml  

Bergen-Passaic,  NJ 

Billings   MT  

Biloxi-Gulfport-Pascagoula.  MS 

Binghamton.  NY   

Birmingham,  AL  

Bismarck.  ND    ; 

Bloomington-Normal,  IL 

Boise  City.  ID  

Boslon-Worcester-Lawrence-Low- 

eli-Brockton    MA-NH  , 

Burlington   VT    ". 

Caguas   PR  

Casper   WY  

Champaign-Urbana.  IL  

Chaneston-North  Charleston  SO  ... 

Charleston   WV  (WV  Hospitals)  

Charleston,  WV  ;0H  Hospitals)  

Charlotle-Gastonia-Rock    Hill,    NC- 

SC    

Charlottesville,  VA  

Chananooga,  TN-GA ........ 

Chicago   IL   

Cincinnati.  OH-KY-IN        

Clarksville-Hopkinsville   TN-KY  

Cleveland-Lorain-Elyria,  OH  

Columbia.  MO  

Columbia.  SC 

Columbus.  GA-AL 

Columbus  OH  

Corpus  Chnsti,  TX  

Corvallis.  OR   

Dallas.  "^X  

Davenport-Moline-Rock  Island,  lA- 

IL  

Dayton-Spnngfiefd.  OH 

Decatur  AL       

Denver   CO 


Wage 
index 


0  9442 

1,0664 
0  9300 
0  9328 
0  8037 
0  9721 
08827 

0  8858 

1  2351 
1  0846 
07975 
0  9477 

0  9564 
0.9990 

1  0531 
09433 
0  9609 

0  9904 

1  2720 

0  8406 

1  1305 
0.8935 
1.1731 
0.8961 
0.8407 
08428 
0.9212 
0  8033 
08832 

0  9232 

1  1233 
0  9332 
0  4201 
0  9209 
0  946C> 
0  9332 
0  8568 
0  8820 

0  9730 
0.9877 
09086 

1  0752 
0  9413 
0  8354 
09671 
0  8557 
08902 
08595 
0.9648 
08521 
1.1241 
0.9974 

0  8985 
0  9529 

0  8580 

1  0664 


A'ea 


Wage 
index 


Des  Moines,  lA  

Detroit   Ml  

Dothan   AL 

Duluth-Supenor,  MN-WI  _... 

Elkhan-Goshen,  IN  

09106 
1.0101 
0.7765 
1.0171 
0,9554 

Erie    PA                                    

0.8526 

Eugene-Spnngfield,  OR  

Faroo-Moorhead   ND-MN  [ 

1,0977 
0.9501 

Fayettevilie  NC 

Fiagsta»l   AZ-UT  

08817 

1  1079 

Flint    Ml     

1 .0703 

Florence.  AL  

Fori  Collins-Loveland,  CO  

Ft  Lauderaaie  fl      

0.7797 
1,0148 
1,0479 

Fort  Pierce-Fori  St   Lucie,  FL  

Fort  Smith    AR-OK     

1  0124 
0  8077 

Fort  Walton  Beach,  FL  

Forth  Worth-Arlington,  TX 

Gadsden   AL              

C8804 
0.9359 
0  8229 

Gainesville.  FL        

0  9693 

Grana  Forks   ND-MN  

C  8636 

Grand  Junction   CO              

Grand     RaDids-Muskegon-Holland. 
Ml                     

0  9921 
0  9469 

Great  Falls,  MT „ 

Greeley  CO 

Green  Bay.  Wl  

Greensboro-Winston-Salem-High 
Point   NC       

0  8918 
0  9453 
0  9518 

0,9058 

Greenville    NC  

Hamidor-Miodletown,  OH 

Harnstjurg-Lebanon-Carlisle.  PA  .... 

Hartford    CT  

Hickory -Morganton-Lenoir,  NC 

Honolulu.  HI 

Houston   TX 

0,9167 
09214 
0,9164 
1  1359 
09113 
1  1116 
0.9834 

Huntinglor:-Ash)and.  WV-KY-OH  ....' 

Huntsville   AL  

Indianapolis,  IN  

Iowa  CiTv   lA     

0.9076 

0,9120 
0.9916 
09404 

Jackson   MS        

0  8399 

Jackson   TN     

08819 

Jacksonville.  FL  

Johnson  City-Kingsporl-Bnstol,  TN- 
VA  (VA  Hospitals,    

Johnson  City-Kingsporl-Bnstol,  TN- 
VA  (Kv  Hospitaisi                 

0  9563 

0  8498 

• 

0  8256 

Jonestxjro  AR  lAR  Hospitals)  

Jonesboro  AR  ,M0  Hospitals)  

Jophr    MO                                       

0.7809 
0  8056 
0  8558 

Kaiamazoo-Baniec-een   Ml  

Kansas  CHy   KS-MO     

1.0500 
0,9715 

Knoxville   TN   

0  8820 

Kokomo   IN        

0  9045 

Lafayette   LA  

Lakeland-Winter  Haven,  FL 

La=;  Veoas  NV-AZ              

0  8225 

0  8855 

1  1401 

Lawion  OK               

0  8140 

Lexington.  KY  

Lima   OH        

08475 

0  9522 

Lincoln    NE  

C  959" 

Little  Rock-North  Little  Rock   AR 
Longview-Marshall   TX 

Los  Angeles-Long  Beacr    CA  

Louisville   KY-IN    

0  8923 
C8943 

1  1832 
09118 

Lubbock,  TX  

,-vnchbura    VA  

0  8272 
0  8941 

Macor    GA          

0  8975 

Madiso:"    Vv\    

1,0117 

! 
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Area 


Wage 
index 


Medford-Ashlana   OR 
Melbourne-Titusville-Pairr;  Bay.  FL 
Memphis.  TN-ARMS 

Miami.  FL  ; 

Milwaukee-Waukesha   Wl 

Minneapolis-St   Paul    MN-W!   , 

Missoula   MT 

Mobile,  AL ; 

Modesto.  CA  !!.".'.".''!1'! 

Monmouth-Ocean   NJ   

Monroe.  LA    

Montgomery.  AL  ; 

Nashville.  TN     """".'" 

New      Haven-Bndgepo>-;-S!amfofd- 

Waterbu^-Danbury,  CT  

New  Orleans   LA 

New  York.  NY     

Newark   NJ        ; 

Newburgh    NY-PA  .'.... 

Oakland  CA      !!.'."."!!!!!!.'!.'."! 

Odessa-Midland  'X  

Oklahoma  Cif,    OK  

Olympia   WA       

Omaha   NE  lA .""!"!!'."!.' 

Orange  Countv    CA    

Orlando.  FL '[[ 

Peona-Pekin,  IL  ' 

Philadelphia   PA-NJ 

Phoemx-Mesa   A2     

Pittsburgh.  PA     !.'.""!!"" 

Fittsfieia    MA       .'.".'."!!!.'.'.'.'."!." 

Pocateilc   ID 

Portland   ME        '"'""I'l"'" 

Portland-Vancouver,  OR-WA 
Provo-Orem.  UT 

Raleigh-Durham-Chapel  Hill.  NC 
Rapid  Citv    SO    -r 


1 .0425 
0.9776 
0.8786 
0.9894 
0.9829 
1.1001 
0.8884 
0.7994 
1.1148 
1.1083 
0.7922 
0.7907 
0.9591 

1 .2468 

0.9174 

1.4018 

1.1518 

1.1048 

1.5119 

0.9076 

0.8984 

1.0963 

0.9745 

1.1492 

0.9654 

0.8734 

1.0883 

1.0129 

0.8901 

0.9795 

0.9249 

0.9658 

1.1213 

0.9976 

0.9725 

0  8806 


Area 


WA 


WA 


Reading.  PA  

Redding.  CA  

Reno    NV  .'".'"" 

Richland-Kennewick-Pasco 
(WA  Hospitals)  

Richlana-Kennewlck-Pasco. 
(ID  Hospitals)  

Richmond- Petersburg,  VA  

Roanoke.  VA   

Rochester.  MN 

Rockford,  IL  ...".!!!!."! 

Sacrameoto,  CA  

Saginaw-Bay  City-Midland,  Ml  . 

St.  Cloud.  MN  

St.  Joseph.  MO .'." 

St.  Louis.  MO-IL  '" 

Salinas  CA 

Salt  Lake  City-Ogden,  UT  ....!!.!!!!!! 

San  Antonio,  TX  

Santa  Fe.  NM  .."!!!!!."!!."..! 

Santa  Rosa.  CA '"^, 

Sarasota-Bradenton,  FL  

Savannah,  GA  

Seattle-Bellevue-Everett.  WA  '.... 

Sherman-Denison.  TX  

Shreveport-Bossier  City.  LA 

Sioux  City,  lA-NE  (NE  Hospitals)  ... 

Sioux  City,  lA-NE  (SD  Hospitals)  ... 

Sioux  Falls.  SD  

South  Bend,  IN  

Spokane.  WA Z] 

Spnngfield,  IL ]" 

Spnngfield,  MO  „..]"' 

Syracuse,  NY 

Tampa-St.    Petersburg-Clean«ater 

FL ; 

Texarkana.  AR-Texarkana.  TX '.'. 


Wage 

index 


0.8998 

1.1352 
1  0682 

1  0388 

1  0215 
0,9349 
0,8700 
1,1739 
0.9441 
1.1845 
0.975^ 
0.9679 
0.8578 
09033 
1  4339 
0.9913 
0.8870 
09524 
1,2877 
0  9971 

0  9488 

1  1562 
0.9203 
0.8937 
0.8822 
0.8785 
0.9184 
0.9715 
1.0717 
0.8944 
0.8259 
0.9412 

0.9103 
0.7969 


Area 


AL 


Toledo,  OH 
Topeka.  KS 
Tucson.  AZ 
Tulsa,  OK    ,. 
Tuscaloosa, 

Tyler,  TX       

Vallejo-Fairlield-Napa.  CA 

Victoria,  TX    ["[[ 

Waco,  TX  Z"ZZ". 

Washington.  DC-MD-VA-WV 

Waterloo-Cedar  Falls.  lA 

Wausau,  Wl  

vVest  Palm  Beach-Boca  Raton,  FL 

Wichita,  KS    

Wichita  Falls,  TX   "'''""l 

Wilmington-Newark.  DE-MD 

Wilmington,  NC 
Youngstown-Warren.  OH 
Rural  Florida 
Rural  Illinois  (lA  Hospitals) 

Rural  Illinois  (MO  Hospitals)  

Rural  Kentucky  

Rural  Louisiana 

Rural  Minnesota 

Rural  Missouri    

Rural  Nebraska  

Rural  Nevada   

Rural  New  Hampshire  

Rural  Texas   

Rural  Washington  

Rural  Wyoming  


Wage 
index 


09397 

0  9108 
0.9270 
0.8938 
0.8101 
09155 
1,3425 

0  8184 
0,8394 

1  0904 
0  8416 
09783 
0,9798 
0,9004 
0,8341 
1.0710 
0.9424 
0.9214 
0.8699 
0.8416 
0.8254 
0.7974 
0.7467 
0  9345 
0,8056 
08822 
0.9276 
1 .0030 
0.7780 
1.0388 
0.8984 
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Medicare  Program:  Review  of  National 
Coverage  Determinations  and  Local 
(overage  Determinations:  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  400,  405,  and  426 

[CMS-3063-F] 

RIN  093A-AK60 

Medicare  Program:  Review  of  National 
Coverage  Determinations  and  Local 
Coverage  Determinations 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  rule. 

summary:  This  final  rule  will  create  a 
new  process  to  allow  certain  Medicare 
beneficiaries  to  challenge  national 
coverage  determinations  (NCDs)  and 
local  coverage  determinations  (LCDs).  It 
will  implement  portions  of  section  522 
of  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
,^ct  of  2000.  The  right  to  challenge 
NCDs  and  LCDs  will  be  distinct  from 
the  e.xisting  appeal  rights  that  Medicare 
beneficiaries  have  for  the  adjudication 
of  Medicare  claims. 

EFFECTIVE  DATE:  The  provisions  set  forth 
in  this  final  rule  are  effective  December 
8.  200J. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vadim  Lubarsky.  410-786-0840  for 
National  Coverage  Determinations. 
Misty  VVhitaker.  410-786-3087  for  Local 
Coverage  Determinations. 
SUPPLEMENTARY  INFORMATION: 

To  order  copies  (if  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  vour  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  (irders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  SlO.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
www.access.gpc.gov/nara/index.html. 


Note:  The  former  name  of  the  Centers  for 

Medicare  &  Medicaid  Services  (CMS)  was  the 
Health  Care  Financing  Administration 
(HCFA).  The  terms  CMS  and  HCFA  can  be 
used  interchangeably. 

In  addition,  because  of  the  many 
terms  to  which  we  refer  by  acronym  in 
this  final  pule,  we  are  listing  these 
acronyms  and  their  corresponding  terms 
in  alphabetical  order  below. 
ALl — Administrative  Law  Judge 
CAC — Carrier  Advisory  Committee 
CMP — Comprehensive  Medical  Plan 
DMERC — Durable  Medical  Equipment 

Regional  Carrier 
FI — Fiscal  Intermediarv 
HCPP— Health  Care  Prepayment  Plan 
HMO — Health  Maintenance 

Organization 
LCD — Local  Coverage  Determination 
LMRP — Local  Medical  Review  Policy 
M-t-C] — Medicare+Choice 
MCAC — Medical  Coverage  Advisory 

Committee 
NCD-National  Coverage  Determination 
QIO — Quality  Improvement 

Organization 
RHHl— Regional  Home  Health 

Intermediary 

I.  Background 

A.  Background  of  Rulemaking 

On  August  2Z,  2002.  we  issued  a 
proposed  rule  (67  FR  54534) 
implementing  certain  provisions  of 
section  522  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA), 
proposing  a  process  for  the  review  of 
local  coverage  determinations  (LCDs) 
and  national  coverage  determinations 
(NCDs).  The  notice  and  comment  period 
closed  on  October  21,  2002.  We  received 
31  timely  comments,  which  were  quite 
useful  in  identifying  issues  and 
concerns.  We  have  made  significant 
changes  to  this  final  rule  to  address  the 
public  comments.  We  believe  that  these 
changes  will  contribute  to  a  fairer  and 
more  efficient  process.  Significant 
changes  to  the  proposed  rule  based  on 
public  comments,  which  are  discussed 
in  section  III,  below,  include: 

•  More  broadly  defining  beneficiaries 
"in  need." 

•  Reducing  the  burden  for  physician 
certification  requirements. 

•  Allowing  for  participation  in  the 
BIPA  section  522  adjudicatory  process 
as  an  amicus  curiae  (friend  of  the  court) 
for  NCD  appeals. 

•  Creating  a  mechanism  to  allow  new 
evidence  to  be  received  subject  to  time- 
limited  remands. 

•  Expanding  the  effect  of  a  final 
decision  by  the  Administrative  law 
judge  (ALf)  or  the  HHS  Departmental 
Appeals  Board  (Board). 


B.  Overview  of  Existing  Statutes, 
Regulations,  and  Policies 

Medicare  is  the  nation's  largest  health 
insurance  program  covering 
approximately  41  million  Americans. 
Beneficiaries  consist  primarily  of 
individuals  65  years  of  age  or  older, 
some  disabled  people  under  65  years  of 
age.  and  people  with  end-stage  renal 
disease  (permanent  kidney  failure 
treated  with  dialysis  or  a  transplant). 

The  original  Medicare  program 
consists  of  two  parts.  Part  A,  known  as 
the  hospital  insurance  program,  covers 
certain  care  provided  to  inpatients  in 
hospitals,  critical  access  hospitals, 
skilled  nursing  facilities,  as  well  as 
hospice  care  and  some  home  health 
care.  Part  B,  the  supplementary  medical 
insurance  program,  covers  certain 
physicians'  services,  outpatient  hospital 
care,  and  other  medical  services  that  are 
not  covered  under  Part  A.  While  the 
original  Medicare  program  covers  many 
health  care  items  and  services,  it  does 
not  cover  all  health  care  expenses.  The 
Medicare  statute  specifically  excludes 
from  coverage  certain  items  and  services 
under  section  1862(a)  of  the  Social 
Security  Act  (the  Act). 

In  addition  to  the  original  Medicare 
program,  beneficiaries  may  elect  to 
receive  health  care  coverage  under  the 
Medicare-KChoice  (M-t-C)  program  under 
Part  C  of  the  Medicare  program.  This 
program  provides  beneficiaries  with 
various  options,  including  the  right  to 
choose  a  Medicare  managed  care  plan  or 
a  Medicare  private  fee-for-service  plan. 
Under  the  M-t-C  program,  an  individual 
is  entitled  to  those  items  and  services 
(other  than  hospice  care)  for  which 
benefits  are  available  under  Part  A  and 
Part  B.  An  M-t-C  plan  may  provide 
additional  health  care  items  and 
services  that  are  not  covered  under  the 
original  Medicare  program. 

The  Act  gives  beneficiaries  specific 
rights  to  challenge  particular  types  of 
decisions.  We  are  committed  to 
providing  beneficiaries  an  opportunity 
to  fully  exercise  these  statutory  rights. 
Moreover,  we  are  committed  to 
resolution  of  these  disputes  in  a  fair  and 
efficient  manner. 

C.  Claims  Appeal  Process 

Under  the  original  Medicare  program, 
a  beneficiary  may  generally  obtain 
heahh  services  from  any  institution, 
agency,  or  person  qualified  to 
participate  in  the  Medicare  program  that 
undertakes  to  provide  the  service  to  the 
individual.  Assuming  that  a  qualified 
provider  or  supplier  has  furnished 
medical  care,  the  health  care  provider  or 
supplier,  or.  in  some  cases,  a  beneficiary 
would  submit  a  claim  for  benefits  under 
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the  Medicare  program.  If  the  claim  is  for 
an  item  or  service  that  falls  within  a 
Medicare  benefit  category,  is  reasonable 
and  necessary  for  the  individual,  and  is 
not  otherwise  statutorily  excluded,  a 
government  contractor  (either  a  fiscal 
intermediary  for  claims  under  Part  A  or 
Part  B.  or  a  carrier  for  claims  under  Part 
B)  would  pay  the  claim.  However,  if  the 
Medicare  contractor  determines  that  the 
medical  care  is  not  covered  under  the 
Medicare  program,  the  Medicare 
contractor  would  denv  the  claim. 
This  final  rule  does  not  seek  to 
significantly  alter  the  existing  claims 
appeal  process.  Nor  does  this  rule 
significantly  alter  our  existing 
regulations  for  M+C  beneficiaries  as 
established  at  §422.560  through 
§422.622.  However,  it  does  create  an 
expanded  definition  of  aggrieved  partv 
to  include  a  beneficiary  who  received  a 
service,  but  whose  claim  for  the  service 
was  denied,  extending  an  opportunity  to 
that  beneficiary  to  file  a  complaint 
under  §  426.400  or  §  426..S00.  For 
further  discussion  of  the  claims  appeal 
process  please  consult  the  proposed 
rule. 

D  National  Coverage  Determinations 
(NCDsl 

Section  1869{f)(lj  of  the  Act  defines 
national  coverage  determination  as  "a 
determination  by  the  Secretary  with 
respect  to  whether  or  not  a  particular 
item  or  service  is  covered  nationally 
under  title  XVIII.  but  does  not  include 
a  determination  of  what  code,  if  any.  is 
assigned  to  a  particular  item  or  service 
covered  under  this  title  or  a 
determination  with  respect  to  the 
amount  of  payment  made  for  a 
particular  item  or  service  so  covered." 
For  the  full  discussion  of  NCDs  please 
consult  our  proposed  rule  at  67  FR 
54535  published  on  August  22,  2002. 

E.  Local  Medical  Review  Policy  (LMRP) 

As  explained  in  the  preamble  to  the 
proposed  rule.  Local  .Medical  Review 
Policies  are  contractor-specific  policies 
that  identify  the  circumstances  under 
which  particular  items  or  services  will 
be  (or  will  not  be)  considered  covered 
and  correctly  coded.  An  L.MRP  is  not 
controlling  authority  for  ALJs  or  the 
Board  in  the  claims  appeals  process. 
These  guidelines  simply  help  to  ensure 
that  similar  claims  are  processed  in  a 
consistent  manner  within  those 
jurisdictions.  LMRPs  may  not  conflict 
with  an  NCD.  but  may  be  written  in  the 
absence  of  or  as  an  adjunct  to.  an  NCD. 

An  LMRP  may  contain  any  or  all  of 
the  following: 

•  Coding  provisions. 

•  Benefit  category  provisions. 

•  Statutory  exclusion  provisions. 


•  Provisions  related  to  the  authority 
under  section  1862(a)(1)(A)  of  the  Act. 
which  prohibits  payment  for  anv 
expenses  incurred  for  services  that  are 
not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or 
injury,  or  to  improve  the  functioning  of 
a  malformed  body  member. 

Some  LMRPs  contain  only  a  single 
type  of  provision,  while  other  LMRPs 
contain  all  four  types.  The  provisions 
described  in  bullets  two  through  four 
above  constitute  coverage  provisions. 

For  further  information  on  LMRPs 
please  consult  our  proposed  rule  at  67 
FR  54535. 

F.  Local  Coverage  Determinations 

Section  522  of  BIPA  does  not  use  the 
term  "LMRP."  but  uses  the  term  "Local 
Coverage  Determination"  (LCD).  Section 
522  of  BIPA  amends  section 
1869(f)(2)(B)  of  the  Act,  to  define  LCD 
as  "a  determination  by  a  fiscal 
intermediary  or  a  carrier  under  part  A 
or  part  B.  as  applicable,  respecting 
whether  or  not  a  particular  item  or 
service  is  covered  on  an  interraediar> -or 
carrier-wide  basis  under  such  parts,  in 
accordance  with  section  1862(a)(1)(A)." 
An  LMRP  may  contain  four  different 
types  of  provisions  (coding,  benefit 
category,  statutory  exclusion,  and 
reasonable  and  necessarv).  Section 
1869(f)(2)(B)  of  the  Act  limits  an  LCD  as 
a  determination  onlv  under  section 
1862(a)(1)(A)  of  the  Act's  "reasonable 
and  necessary  provision."  For  the 
purposes  of  this  regulation,  we  will  use 
the  term  "reasonable  and  necessary 
provision"  to  describe  section 
1862(a)(1)(A)  of  the  Act.  We  intend  to 
work  with  contractors  to  divide  LMRPs 
into  separate  LCD  and  non-LCD 
documents:  however,  it  is  likely  that 
LMRPs  will  continue  to  exist  for  the 
next  several  years.  During  this  time,  the 
term  LCD  will  refer  to  both  of  the 
following: 

•  Separate,  stand-alone  documents 
entitled  "LCDs"  that  contain  only 
reasonable  and  necessarv  language;  and 

•  The  reasonable  and  necessarv 
provisions  of  an  LMRP. 

G.  Differences  Befiveen  NCDs  and 
LMRPs/LCDs 

Under  our  claims  appeals  process, 
ALJs  may  consider,  but  are  not  bound 
by.  LMRPs  or  LCDs.  Thus,  an  AL)  may 
rule  that  Medicare  payment  is  due  on  a 
particular  item  or  service  received  by  a 
beneficiar\'.  based  on  the  particular 
circumstances  represented  by  the  case, 
even  if  the  contractor's  LMRP  or  LCD 
clearly  prohibits  payment  for  the 
particular  service.  (We  note  that  a 
regulation  which  may  impact  ALf 
consideration  of  LCDs  in  claims  appeal 


cases  has  been  proposed  See  67  FR 
69328.  69351.)  On  the  other  hand, 
contractors  and  ALJs  are  bound  by 
NCDs.  ALJs  may  not  review  an  NCD. 

H.  Individual  Claim  Determinations 

In  addition  to  policy  determinations, 
contractors  may  make  individual  claim 
determinations,  even  in  the  absence  of 
an  NCD.  LMRP.  or  LCD  In 
circumstances  when  there  is  no 
published  policy  on  a  particular  topic, 
decisions  are  made  based  on  the 
individual's  particular  factual  situation. 
See  Heckler  v.  Ringer,  466  U.S.  602.  617 
(1984)  (recognizing  that  the  Secretar\ 
has  discretion  to  either  establish  a 
generally  applicable  rule  or  to  allow 
individual  adjudication). 

/.  Impact  of  Section  522  of  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA  I 

1.  Overview  of  the  Legislation 

Section  522  of  the  BIPA  created  a  new 
review  process  that  enables  certain 
beneficiaries  to  challenge  LCDs  and 
NCDs.  These  appeal  rights  are  distinct 
from  the  existing  appeal  rights  for  the 
adjudication  of  Medicare  claims.  This 
section  also  creates  additional  avenues 
for  beneficiaries  to  seek  judicial  review. 
Before  BIPA.  the  statute  did  not  provide 
an  administrative  avenue  to  challenge 
the  facial  validity  of  LCDs  or  NCDs. 

2.  Differences  Between  the  Claims 
Appeal  Process  and  the  LCD/NCD 
Review  Processes 

The  existing  claims  appeal  rights  were 
not  significantly  changed  by  section  522 
of  the  BIPA.  Our  claims  appeal 
regulations  will  continue  to  provide 
detailed  administrative  appeal  rights  for 
beneficiaries  whose  claims  are  denied. 
These  claims  appeal  procedures  permit 
beneficiaries  to  challenge  the  initial 
claims  denial  and  include  de  novo 
review  by  an  independent  ALJ.  If  still 
dissatisfied  after  exhausting  all 
administrative  remedies,  a  beneficiary 
has  a  right  to  seek  judicial  review  in  a 
Federal  district  court.  This  claim  appeal 
system  enables  beneficiaries  to  "submit 
any  relevant  information  pertaining  to 
an  individual  claim.  Moreover,  because 
LCDs  are  not  controlling  authorities  for 
ALJs.  when  an  ALJ  does  not  find  an  LCD 
persuasive,  an  individual  claim  appeal 
could  result  in  the  claim  being  paid 
without  the  need  to  challenge  the 
underlying  LCD.  We  have  proposed 
rules  that  would  modifv  the  claims 
appeals  process  at  67  FR  69312 
(November  15.  2002). 

Section  522  of  the  BIPA  created  a 
review  process  that  is  separate  and 
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independent  from  the  claims  appeal 
process.  This  process  will  be  different, 
because  the  nature  of  the  challenge  and 
the  relevant  evidence  is  different.  The 
procedures  used  in  this  process  will  be 
different  from  tht;  claims  appeals 
process.  Review  of  an  LC^D  or  NCD 
requires  examination  of  an  entire  policy, 
or  specific  provisions  contained  therein, 
and  not  just  one  claim  denial.  Therefore, 
such  reviews  mav  lead  to  changes  that 
impact  other  beneficiaries  if  the  policies 
are  found  to  be  unreasonable.  A 
beneficiary,  thus,  mav  elect  to  pursue  a 
claims  denial  through  the  claims  appeal 
process,  seek  review  of  an  LCD  or  NCD 
using  the  process  in  this  final  rule,  or 
both  In  no  way  does  filing  a  522 
challenge,  or  a  decision  on  a  522 
challenge,  affect  beneficiarv  appeal 
rights  or  other  issues  that  mav  arise  in 
the  claims  appeal  process. 

Complaints  under  section  522  of  the 
BIPA  are  subject  to  standing  rules. 
Namely,  under  section  1869(f)(5)  of  the 
Act  "lain  action  under  this  subsection 
seeking  review  of  a  national  coverage 
determination  or  local  coverage 
determination  may  be  initiated  onlv  by 
individuals  entitled  to  benefits  under 
part  A.  or  enrolled  under  part  B.  or  both. 
who  are  in  need  of  the  items  or  ser\'ices 
that  are  the  subject  of  the  coverage 
determination."  In  this  final  rule,  we  are 
interpreting  the  standing  provision  to 
include  individuals  who  have  received 
the  item  or  service  and  whose  initial 
claim  was  denied  based  on  an  LCD  or 
NCD  and.  thus,  are  in  need  of  Medicare 
coverage.  We  will  also  permit  the  estates 
of  certain  individuals  to  have  standing. 
Only  individuals  who  have  standing 
may  bring  a  challenge  under  section  522 
of  the  BIPA.  and  in  this  final  rule,  we 
refer  to  these  indi\  iduals  as  "aggrieved 
parties." 

As  discussed  in  the  proposed  rule,  the 
aggrieved  party  may  not  assign  the  right 
to  bring  a  challenge  under  section  522 
of  the  BFPA  to  anyone  else.  However, 
the  aggrieved  party  is  permitted  to 
obtain  assistance  from  any  individual  in 
pursuing  the  challenge.  (We  discuss  the 
difference  between  assigning  rights  and 
receiving  assistance  in  section  IV  of  this 
final  rule') 

The  definition  of  an  "aggrieved  partv" 
will  permit  an  individual  to  bring  a 
challenge  to  an  LCD  or  Nt^D  in  advance 
of  receiving  an  item  or  service,  or  after 
the  LCD  or  NCD  is  applied  to  a  claim 
causing  the  claim  to  be  denied.  As  we 
discuss  in  greater  detail  in  section  IV. E 
of  this  preamble,  a  successful  challenge 
would  permit  the  individual  to  have  his 
or  her  specific  claim  reviewed  without 
reference  to  the  challenged  policy. 
Claims  that  are  otherwise  payable  can 
be  paid.  In  addition,  a  successful 


challenge  to  an  LCD  or  NCD  may  result 
in  the  following: 

•  The  policy  being  retired/ withdrawn 
in  its  entirety,  or 

•  The  policy  being  revised  to 
effectuate  the  Board  decision,  or  the  ALJ 
decision  if  it  is  not  appealed  to  the 
Board. 

3.  The  Reconsideration  Process 

We  previously  established  a 
procedure  by  which  individuals  could 
seek  reconsideration  of  policies 
established  in  an  LCD  or  NCD.  The 
procedures  for  NCDs  were  set  forth  in 
the  September  26.  2003  notice  (68  FR 
55634,  55641).  The  procedures  for  LCDs 
were  set  forth  in  the  Program  Integrity 
Manual,  Chapter  13,  Section  11. 

4.  The  Role  of  Other  Interested 
Individuals  or  Entities 

The  section  522  review  process  is 
intended  to  be  initiated  only  by 
aggrieved  parties.  However,  consistent 
with  several  public  comments,  we  are 
expanding  §  426.510(f)  to  allow  for 
limited  participation  in  an  NCD 
challenge  by  other  individuals  as 
amicus  curiae  when  the  individuals  or 
entities  meet  the  standards  set  forth  in 
these  regulations.  Please  note  that  the 
reconsideration  process  described  in 
section  1. 1. 3  of  this  preamble  remains 
the  appropriate  process  by  which  all 
other  interested  entities  may  submit 
new  evidence  pertaining  to  the  review 
of  current  LCDs  and  NCDs. 

5.  Differences  Between  an  LCD/NCD 
Review  and  an  LCD/NCD 
Reconsideration 

The  main  difference  between  an  LCD/ 
NCD  review  under  section  522  of  the 
BIPA  and  an  LCD/NCD  reconsideration 
is  the  avenue  an  individual  chooses  to 
take  to  initiate  a  change  to  a  coverage 
policy  and  who  may  initiate  the  review. 
All  interested  parties,  including  an 
aggrieved  party,  may  request  a 
reconsideration  of  an  LCD  or  NCD, 
rather  than  filing  a  complaint  to  initiate 
the  review  of  an  LCD  or  NCD. 
Conversely,  only  an  aggrieved  party  may 
file  a  complaint  to  initiate  the  review  of 
an  LCD  or  NCD.  If  the  aggrieved  party 
believes  that  we.  or  the  contractor, 
misinterpreted  evidence  or  excluded 
available  evidence  in  making  the 
coverage  determination  or  has  new 
evidence  to  submit,  then  the  aggrieved 
party  has  the  option  to  file  a  request  for 
a  reconsideration  by  the  contractor  or 
us,  respectively,  or  to  file  a  complaint  to 
seek  review  by  an  adjudicator. 

In  the  reconsideration  process,  all 
interested  parties,  not  just  aggrieved 
parties,  have  the  opportunity  to  submit 
new  scientific  and  medical  evidence  for 


review  by  individuals  with  medical  and 
scientific  expertise.  The  reconsideration 
process  permits  experts  to  make 
judgments  about  those  policies,  rather 
than  using  an  adjudicatory  proceeding. 

n.  Provisions  of  the  Proposed  Rule 

For  a  discussion  of  the  spet:ific 
provisions  of  the  proposed  rule,  please 
see  67  FR  54534-54563.  The  significant 
changes  to  the  final  rule,  based  on 
public  comments,  are  reflected  in 
section  III.  below. 

III.  Analysis  of  and  Response  to  Public 
Comments 

We  received  31  comments  from  the 
public  on  the  proposed  rule.  Summaries 
of  the  major  comments  received  and  our 
responses  to  those  comments  are  set 
forth  below. 

Definition  of  an  XCD 

Comment:  We  received  several 
comments  on  our  interpretation  of  what 
qualifies  as  an  NCD,  and  which  policies 
are  subject  to  review.  Some  public 
comments  stated  that  we  interpreted  the 
statute  too  narrowly,  and  that  additional 
policies  should  be  subject  to  review: 
other  public  comments  suggested  that 
we  interpreted  the  statute  too  broadly, 
and  that  benefit  categor\'  determinations 
should  not  be  defined  as  NCDs.  and 
should  not  be  subject  to  review  before 
the  Board. 

Response:  Our  definition  of  an  NCD  is 
consistent  with  the  statutory  language, 
and  we  are  not  accepting  the  public 
comments  that  suggest  the  definition  is 
either  too  broad  or  too  narrow.  We 
continue  to  believe  that  the  statute  is 
clear,  and  that  the  Congress  has  created 
a  new  definition  of  NCD  to  include 
benefit  category  determinations.  The 
Congress's  definition  of  an  NCD  is  now 
broader  than  the  prior  statute  at  section 
1869(b)(3)  of  the  Act.  Moreover,  it  is 
broader  than  the  definition  of  LCD  that 
is  specifically  limited  to  determinations 
made  in  accordance  with  section 
1862(a)(1)(A)  of  the  Act.  We  presume 
that  the  Congress  acted  intentionally 
and  precisely  in  defining  an  NCD,  and 
we  are  following  that  definition  in  this 
final  rule. 

Definition  of  LCD 

Comment:  One  commenter  suggested 
that  an  LCD  should  be  synonymous 
with  LMRP. 

Response:  Because  the  statutory 
definition  of  an  LCD  is  limited  to  the 
reasonable  and  necessar\-  provisions  in 
section  1862(a)(1)(A)  of  the  Act.  we 
could  not  make  the  definition  of  an  LCD 
synonymous  with  the  definition  of  an 
LMRP.  As  discussed  earlier  in  this 
preamble,  an  LMRP  may  contain  coding. 
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benefit  category,  and  statutor\'  exclusion 
provisions  that  are  not  based  on  section 
1862(a)(1)(A)  of  the  Act. 

Comnipnt:  Several  commenters 
suggested  that  both  procedure  codes  and 
diagnosis  codes  be  inoluded  within  the 
definition  of  LCD.  These  commenters 
stated  that  the  final  regulation  should 
not  preclude  an  aggrieved  partv  from 
challenging  the  reasonable  and 
necessary  provisions  of  an  LCD  that 
contain  diagnosis  codes. 

Hpsponse:  An  LCD  or  LMRP  provision 
stating  that  a  service  is  not  reasonable 
and  necessary  for  specified  diagnoses 
(whether  listed  in  text  or  listed  bv  ICD- 
9  diagnosis  codej  is  considered  part  of 
the  LCD. 

Definition  of  an  Aggrieved  Party 

Comments:  We  received  two 
comments  in  support  of  our  proposed 
definition  of  an  aggrieved  partv  as  a 
beneficiary  in  need  of  a  service  and  who 
has  not  yet  received  the  service  that  is 
the  subject  of  the  coverage 
determination.  While  these  commenters 
felt  that  it  is  correct  to  allow  aggrieved 
parties  to  initiate  the  review  of  an  LCD 
or  NCD.  they  wrote  that  opening  up  the 
LCD/NCD  review  process  to 
beneficiaries  who  have  already  received 
the  service  would  result  in 
unnecessarily  complicated 
adjudications.  However,  over  half  of  all 
commenters  on  the  rule  suggested  that 
the  definition  was  too  narrow  and 
should  be  expanded.  Some  commenters 
stated  that  the  proposed  definition  was 
far  too  restri(:ti\e  and  suggested  that  we 
remove  the  requirement  that  the  service 
not  be  received  at  the  time  the 
complaint  is  filed.  One  commenter 
pointed  out  that  the  proposed  definition 
would  insulate  certain  LCDs  and  NCDs 
from  ever  being  challenged  because 
some  LCDs/NCDs  address  services  that 
are  only  used  in  emergencv  or  urgent 
situations  where  the  beneficiarv  would 
be  incapable  of  filing  a  challenge  prior 
to  receiving  the  service.  Some 
commenters  suggested  that  beneficiaries 
would  lose  their  section  522  rights  if 
they  chose  not  to  forego  urgent 
treatment.  One  commenter  suggested 
that  we  revise  the  definition  to  require 
that  the  beneficiary  be  in  need  of 
coverage  for  a  service.  One  commenter 
specifically  requested  the  establishment 
of  an  emergency  appeals  process. 
Response:  In  response  to  these 
comments,  we  have  interpreted  the 
statutory  requirements  more  broadly 
and  have  expanded  the  definition  of 
aggrieved  party  to  require  that  the 
beneficiary  be  in  need  of  coverage  of  a 
service.  Therefore,  the  definition 
includes  beneficiaries  who  have  already 
received  the  service.  We  believe  this 


change  obviates  the  need  for  an 
emergency  appeals  process  because  a 
beneficiary  can  obtain  an  emergency 
service  and  then  seek  review  without 
forgoing  his  or  her  rights.  In  order  to 
define  which  beneficiaries  have 
standing  as  aggrieved  parties,  we  have 
added  a  requirement  in  §  426.400(b)(2) 
and  §426. 500(b)(2)  that  aggrieved 
parties,  who  have  received  a  service  and 
have  filed  a  claim,  must  file  their 
section  522  challenge  within  120  days 
of  the  date  of  the  initial  denial  notice 
from  the  contractor. 

Comment:  One  commenter  stated  that 
beneficiaries  should  be  allowed  to 
challenge  coverage  NCDs  as  well  as  non- 
coverage  NCDs. 

Response:  We  conclude  in  this  final 
rule  that  a  beneficiary  is  aggrieved  by  an 
NCD  only  if  it  denies  coverage  for  a 
service  which  that  beneficiary  needs. 
Therefore,  the  ALI/Board  may  accept  a 
complaint  regarding  an  NCD  that  limits 
coverage.  Since  the  Congress  provided 
for  review  upon  the  filing  of  a  complaint 
by  an  aggrieved  party,  we  believe  that 
the  Congress  intended  the  process  to  be 
available  only  when  the  beneficiar\'  is  in 
need  of  coverage  for  an  item  or  service 
that  would  be  denied  or  has  been 
denied,  under  an  LCD  or  NCD. 

Allowing  a  Beneficiary  To  Assign 
Appeal  Rights 

Comment:  We  received  a  number  of 
public  comments  suggesting  that  the 
aggrieved  party  should  be  able  to  assign 
LCD  or  NCD  review  rights  under  section 
522  of  the  BIPA  to  another  person  or 
entity.  Several  of  the  comments 
suggested  that  the  procedures  were 
complex  and  that,  by  enabling  a 
beneficiar\-  to  assign  the  rights  to 
another  person,  it  would  relieve  the 
beneficiary  of  the  burden  of 
participating  in  the  process  and  would 
be  more  equitable,  or.  perhaps,  more 
efficient.  One  commenter  suggested  that 
permitting  providers  to  be  aggrieved 
parties  would  have  been  consistent  with 
an  earlier  proposal  in  a  Senate  bill. 
Some  commenters  suggested  that        ^ 
allowing  physicians  or  other  interested 
parties  to  assist  the  beneficiarv'  in 
requesting  review  would  be  useful  to 
beneficiaries.  Other  commenters 
recognized  that  the  Medicare  program 
permitted  the  assignment  of  rights  in 
other  contexts. 

On  the  other  hand,  one  commenter 
noted  that  the  statute  requires  a 
beneficiary  in  need  to  initiate  a  review. 
Another  commenter  agreed  with  our 
proposal,  and  believed  it  would  be 
inappropriate  under  the  statute  to 
permit  the  assignment  of  rights  to 
request  a  review  of  an  LCD  or  NCD  to 
other  interested  parties.  That 


commenter  noted  that  the  "Medicare 
program  is  fundamentally  a  beneficiary, 
or  patient,  program  designed  to  assure 
access  to  clinically  sound  ser\'ices." 

Response:  We  are  retaining  our 
position  that  an  aggrieved  party  mav  not 
assign  legal  rights  to  request  a  review  of 
an  LCD  or  NCD  to  a  third  party,  but  are 
clarifying  our  rules  to  ensure  that  a 
challenger  is  not  precluded  from 
obtaining  assistance  or  representation 
from  individuals  or  entities  who  mav 
assist  the  beneficiary  in  pursuing  the 
individual's  appeal. 

We  agree  with  the  commenter  who 
suggested  that  the  statute  was  clear  in 
this  regard.  The  standing  provision  in 
section  1869(f)(5)  of  the  Act  is  precise. 
Moreover,  as  one  commenter  correctly 
observed,  a  broader  standing  provision, 
that  would  have  enabled  other 
interested  parties  to  file  complaints 
about  LCDs  and  NCDs,  existed  in  earlier 
drafts  of  the  legislation.  It  appears  that 
the  Congress's  narrowing  of  the 
language  in  the  final  bill  was  intentional 
and  deliberate.  We  do  not  believe  it 
would  be  consistent  with  this  histor\'  to 
expand  the  scope  of  individuals  who 
have  a  legal  right  to  initiate  and  pursue 
a  challenge  to  an  LCD  or  NCD. 

We  do,  however,  agree  that 
beneficiaries  may  seek  assistance  from 
knowledgeable  physicians,  suppliers, 
providers,  manufacturers,  and  attorneys 
in  developing  the  individual's  request 
for  review.  The  individual  is  free  to 
consult  with  these  individuals  and  to 
follow  those  suggestions, 
recommendations,  or  advice.  Thus, 
while  these  individuals  mav  assist  the 
beneficiary  in  navigating  the 
adjudicatory  process  in  an  efficient 
manner,  the  beneficiary  may  not  assign 
his  or  her  legal  right  to  request  a  review 
of  an  LCD  or  an  NCD  to  a  third  partv. 

Comment:  A  commenter  suggests  that 
dually  eligible  Medicare  and  Medicaid 
beneficiaries  have  alreadv  assigned 
rights  to  third  party  payment  to 
Medicaid  agencies  bv  virtue  of  sections 
1902(a)(45)  and  1912  of  the  Act.  and 
§433.137  of  the  Medicaid  regulations, 
and  that  States,  therefore,  should  be 
allowed  to  participate  in  the  process. 

Response:  We  disagree  with  the 
commenter.  The  provisions  of  the  Act 
and  regulations  cited  concern  the 
assignment  of  rights  to  seek  medical 
support  or  payments  and  in  providing 
information  to  assist  the  State  in 
pursuing  financially  liable  third  parties, 
in  contrast,  a  person  initiating  a 
challenge  to  an  LCD  or  NCD  is  seeking 
to  have  a  coverage  policy  held  invalid 
and  is  not  establishing  a  right  to  medical 
support  or  payment.  Should  a  duallv 
eligible  beneficiar\-  prevail  in  a  policy 
challenge,  a  State  may  benefit  in  the 
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claims  adjudication  process  if  it  is 

determined  that  the  policy  was  invalid. 
Furthermore  although  this  adjudicatory 
process  is  not  available  to  a  State 
directiv.  a  State  mav  aUvavs  request 
ret.onsideration  of  an  LCD  or  NCD. 

Dismissal  of  Complaint  Upon  Death  of 
Beneficiary 

Comments:  We  received  comments 
about  the  propose^d  policy  that  would 
have  dismissed  complaints  if  the 
beneficiary  died  after  initiating  a  section 
522  challenge  Approximately  one  third 
of  the  commenters  were  opposed  to  this 
polu  y.  and  only  one  supported  it.  That 
commenter  concluded  that  since  the 
deceased  would  no  longer  be  considered 
"in  need."  it  would  be  appropriate  to 
dismiss  the  claim.  The  majority  of  those 
who  commented  objected  to  permitting 
an  estate  to  appeal  a  claim  without 
permitting  the  estate  to  continue  a 
challenge  to  the  policy  that  could 
determine  the  outcome  of  the  appeal, 
thereby  denying  meaningful  relief  One 
commenter  indicated  that  the  policy  of 
automatic  dismissal  of  a  complaint 
upon  death  runs  contrary  to  Federal 
common  law  that  allows  for  the  survival 
of  remedial,  as  distinguished  from  penal 
or  punitive,  claims.  In  describing  the 
burdens  created  by  an  automatic 
dismissal,  the  commenters  referred  to 
the  potential  for  delay,  the  requirement 
to  seek  meaningful  redress  in  Federal 
court  rather  than  through  the 
administrative  appeals  process,  wasted 
resources  e.xpended  prior  to  the  death  of 
the  beneficiary'  in  LCD/NCD  challenges, 
and  the  potential  for  devastating 
tinanc:ial  burdens  on  the  estates  of 
(if't  eased  beneficiaries. 

Response:  We  have  revised  the  final 
rule  to  permit  the  estate  of  a  beneficiary, 
as  a  successor  in  interest,  to  continue  a 
challenge  in  those  cases  where  the 
aggrieved  party  received  the  service  and 
filed  a  timely  complaint  prior  to  death. 
In  addition,  we  will  allow  an  estate  to 
initiate  a  challenge  within  120  days  of 
the  issuance  of  a  denial  notice. 

Acceptability  of  Complaints 

Comments:  Some  commenters  stated 
their  belief  that  the  complaint  filing 
process  in  the  proposed  rule  was  overly 
complex.  One  commenter  suggested  that 
complaints  should  be  deemed 
acceptable  if  sent  to  the  ALJ,  the  local 
Social  Security  f)ffice.  carrier  or  fiscal 
intermediary  (Fl).  or  the  Board. 

Response:  We  have  revised  the  final 
rule  to  simplify  and  clarify  the 
complaint  filing  procedures  and  to  make 
them  more  beneficiary-friendly.  We 
have  eliminated  a  number  of 
requirements  that  we  believe  are 
unnecessary.  However,  it  is  the  duty  of 


the  beneficiary  to  file  the  complaint 
correctly  under  these  regulations. 
Nevertheless,  we  will  issue  instructions 
advising  our  contractors  of  procedures 
for  a  misdirected  LCD/NCD  complaint. 
These  instructions  will  inform  the 
contractor  that  it  should  forward  the 
complaint  to  the  proper  location  and 
notify'  the  beneficiary. 

Physician  Certification 

Comment:  Some  commenters  stated 
that  physician  documentation  of 
medical  need  is  a  reasonable  way  of 
determining  whether  beneficiaries  have 
a  basis  for  challenging  LCDs/NCDs. 
However,  other  commenters  felt  that  the 
physician  certification  requirements 
imposed  unnecessary  new  paperwork 
burdens  on  physicians.  Some 
commenters  argued  that  it  was 
unrealistic  to  require  physicians  to  be 
certain  of  the  intricacies  of  Medicare 
policies.  Others  felt  these  requirements 
would  prove  to  be  a  significant 
impediment  to  the  process  and 
suggested  that  the  original  physician 
order  for  the  ser\'ice  suffice  as 
certification  that  the  beneficiary  needed 
the  service.  Finally,  a  number  of 
commenters  suggested  that  non- 
physician  practitioners  should  be 
allowed  to  document  the  beneficiary's 
need. 

Response:  We  have  revised  the 
certification  requirements  at 
§  426.400i[c)  and  §  426.500(cl  in  this 
final  regulation  by  clarifying  that  the 
certification  of  need  can  be  in  the  form 
of  a  written  order  for  the  service  in 
question  or  other  documentation  in  the 
medical  record,  thus  significantly 
simplifying  the  certification 
requirements.  We  have  also  removed  the 
requirement  that  the  practitioner  predict 
that  payment  would  be  denied. 
However,  we  continue  to  believe  that 
the  beneficiary's  treating  physician — not 
any  treating  practitioner — is  best 
situated  to  determine  "in  need"  status, 
both  because  he  or  she  is  the  primary 
caregiver  and  also  is  responsible  for  the 
beneficiary's  overall  care. 

Joint  Complaints 

Comments:  We  proposed  permitting 
multiple  parties  to  file  a  single 
complaint.  We  received  one  comment  in 
support  of  the  joint  complaint  option 
noting  that  it  permits  more  effective 
resource  utilization  in  addressing 
complaints.  One  commenter 
recommended  that  the  criterion  for  joint 
complaints  should  not  require  "a 
similar  medical  condition."  rather  tliat 
the  adverse  impact  created  by  the  LCD 
or  NCD  should  create  standing.  Another 
commenter  asserted  that  requiring  a 
similar  medieal  condition  vyas  ;  L.i,|(n,-, 


unnecessary  and  inconsistent  with  the 
Federal  Rules  of  Civil  Procedure  and 
that  requiring  a  challenge  to  the  same 
provisions  of  the  same  policy  should  be 
sufficient. 

Response:  In  response  to  the 
comments  concerning  the  requirement 
of  a  "similar  medical  condition"  for  the 
filing  of  a  joint  complaint,  we  believe 
that  this  requirement  is  reasonable, 
given  the  specific  focus  of  these 
adjudications.  Moreover,  the  Federal 
Rules  of  Civil  Procedure  are  not 
controlling  on  our  administrative 
proceedings.  We  believe  that  these 
procedures  appropriately  fit  the  specific 
requirements  for  LCD  and  NCD 
adjudications  and  are  consistent  with 
the  Secretary's  authority  (42  U.S.C. 
405(a)).  Moreover,  we  do  not  eliminate 
the  possibility  of  combining  actions 
based  upon  different  medical  conditions 
if  a  party  believes,  and  the  ALJ/Board 
finds,  that  there  are  other  bases  for 
consolidating  complaints. 

Adjudicator  Consolidation  of 
Complaints 

Comment:  We  received  three 
comments  on  adjudicator  authority  to 
consolidate  complaints.  One  commenter 
recommended  merging  the  provisions 
for  joint  and  consolidated  complaints 
or.  alternatively,  having  the  provisions 
cross-reference  one  another.  Another 
commenter  objected  to  the 
consolidation  of  complaints  without  the 
aggrieved  party  having  reviewed  the 
other  complaint(s)  to  determine  whether 
or  not  the  consolidation  might 
negatively  impact  the  individual's 
specific  issue  with  the  LCD  or  NCD. 
Another  commenter  questioned  whether 
the  consolidation  might  result  in 
lengthening  the  process  if  an 
adjudicator  combined  a  later  complaint 
with  an  earlier  one. 

Response:  We  believe  that  preserving 
the  procedures  for  aggrieved  parties  to 
file  joint  complaints  and  for 
adjudicators  to  consolidate  complaints 
promotes  efficiency  in  adjudicating 
challenges  to  LCDs  and  NCDs.  While  we 
recognize  that  the  two  procedures 
support  a  common  goal,  we  note  that 
they  are  separate  and  distinct  and 
therefore  should  remain  in  their 
respective  sections.  With  respect  to  the 
comments  concerning  the  possibility 
that  a  party  might  find  consolidation 
adverse  or  burdensome,  we  believe  it  is 
appropriate  for  the  adjudicator  to 
determine  whether  consolidation  is 
appropriate  under  the  specific 
circumstances.  We  will  allow  any 
aggrieved  party  who  feels  disadvantaged 
by  consolidation  to  raise  these  issues  to 
the  ALJ/Board.  We  have  added  language 
to  §426.410(e)  and  §426.510le)  to     '--.-. 
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clarifv-  that  the  ALf/Board  may  not 
consolidate  complaints  if  doing  so 
would  unduly  delay  the  ALl/Board 
decision. 

Amending  a  Complaint 

Comment:  Several  conunenters 
indicated  that  they  were  concerned  that 
the  proposed  rule  allowed  a  beneficiar\ 
to  amend  a  complaint  only  once  and 
then  required  the  ALJ/Board  to  dismiss 
the  challenge  if  the  aggrieved  partv 
failed  to  .submit  an  acceptable  amended 
complaint. 

Response:  The  statute  requires  that 
the  section  522  challenge  begin  with  the 
filing  of  a  complaint.  We  believe  that  it 
would  bt'  inefficient  if  an  aggrieved 
party  had  an  unlinuted  number  of 
attempts  to  file  an  acceptable  complaint. 
A  complaint  is  a  significant  document 
in  identifying  issues  on  appeal  and 
leads  to  the  production  of  the  record. 
The  final  rule  continues  to  allow  the 
aggrieved  party  one  opportunity  to 
amend  an  unacceptable  complaint 
before  a  time  penalty  is  imposed. 

Withdrawal  of  Complaint — Six-Month 
Limit  on  Refiling 

Comment:  We  received  two  comments 
in  support  of  our  proposal  to  establish 
a  six-month  limitation  if  an  aggrieved 
party  withdraws  a  complaint.  One 
commenter  was  opposed,  stating  that  if 
the  aggrieved  party  has  new  evidence, 
he  or  she  should  be  allowed  to  file 
another  complaint  regardless  of  the 
timeframe.  We  received  two  additional 
comments  suggesting  that,  if  the 
aggrieved  party  has  new  evidence,  he  or 
she  should  be  allowed  to  file  another 
complaint  without  a  time  limitation. 

Response:  We  continue  to  believe  that 
the  six-month  time  limit  is  necessary  to 
ensure  the  efficient  use  of  scarce 
resources.  If  the  aggrieved  party 
withdraws  a  complaint,  that  aggrieved 
party  must  still  wait  six  months  before 
filing  a  new  complaint  on  the  same 
LCD/NCD.  However,  we  have  clarified 
that,  once  an  acceptable  complaint  has 
been  filed,  if  the  aggrieved  party 
identifies  new  evidence  that  was  not 
available  at  the  filing  of  the  original 
complaint,  the  aggrieved  party  may 
submit  that  new  evidence  at  any  time 
without  withdrawing  and  resubmitting 
the  complaint. 

Aggrieved  Party  Submitting  a  Brief 

Comment:  We  received  one  comment 
suggesting  that  an  aggrieved  party 
should  have  the  opportunity  to  submit 
a  brief  after  the  aggrieved  party  has  had 
the  opportunity  to  review  the  record 
upon  which  the  LCD  or  NCD  was  based. 

Response:  We  agree  that  an  aggrieved 
party  should  have  an  opportunity  to 


make  his  or  her  case.  In  seeking  to  make 
this  process  accessible  to  Medicare 
beneficiaries,  who  may  or  may  not  have 
legal  representation,  we  did  not  want  to 
mandate  that  parties  submit  legal  briefs 
in  support  of  their  claims.  However,  in 
view  of  the  changes  we  have  made  to 
the  review  process  in  this  final  rule, 
particularly  for  the  introduction  and  use 
of  new  evidence,  we  are  clarif\ring  that, 
while  briefs  are  not  required  in  all  cases, 
the  adjudicator  may  request  or  permit 
the  parties  to  submit  written  briefs  and 
that  the  aggrieved  party  has  the  option 
to  retain  representation  and  to  submit 
these  written  briefs. 

Educating  Beneficiaries  and  Providers 
About  the  Process 

Comment:  Many  commenters  stressed 
the  importance  of  having  a  well- 
constructed  and  advertised  educational 
campaign  for  providers  and 
beneficiaries.  Some  commenters 
suggested  that  a  template  for  an 
acceptable  complaint,  a  physician's 
certification,  and  an  acceptable  appeal 
of  an  ALfs  decision  be  available  on  the 
CMS  Web  site  to  assist  beneficiaries  in 
filing  an  acceptable  complaint.  Another 
commenter  suggested  that  beneficiaries 
should  be  informed  of  their  rights  in  the 
LCD  or  NCD  review  process  and  that 
one  means  of  providing  this  might  be  to 
include  it  with  advanced  beneficiary 
notice  (ABN)  forms.  Another  commenter 
encouraged  us  to  inform  beneficiaries 
clearly  as  to  their  financial  obligations 
while  the  complaint  is  pending.  Several 
other  commenters  suggested  that  we 
provide  model  language  for  use  by 
Medicare  managed  care  organizations  to 
use  in  their  evidence  of  coverage 
documents. 

Response:  In  the  proposed  rule  (67  FR 
54547).  we  explained  our  intent  to 
produce  a  user-friendly  guide  that 
beneficiaries  may  use  in  accessing  the 
section  522  process.  We  will  work  with 
the  ALjs  and  Board  to  develop 
educational  materials  to  inform  the 
public  of — 

(1)  The  elements  of  an  acceptable 
complaint; 

(2)  The  standards  for  treating 
physician  certifications:  and 

i3)  The  elements  of  an  acceptable 
appeal  of  an  ALI  decision.  We  intend  to 
prepare  this  educational  material 
(including  templates)  and  make  it 
publicly  available,  but  we  will  not  delav 
implementation  of  the  final  rule  to  wait 
for  these  materials  to  be  developed  We 
will  work  with  ALJs  and  the  Board  to 
make  available  to  Medicare  managed 
care  organizations  and  Medicaid  State 
agencies,  relevant  information  on 
complaints  and  decisions.  We  do  not 


intend  to  revise  ABNs  as  part  of  this 
educational  program. 

Allowing  Participation  by  Interested 
Entities 

Comment:  Several  commenters 
believed  that  we  should  allow  for  more 
public  participation  of  interested 
entities  in  the  process,  along  with 
submission  of  evidence  by  those  parties. 

Response:  The  LCD  and  NCD 
reconsideration  processes  currently 
exist  to  give  all  interested  entities  the 
right  to  request  and  participate  in 
reconsiderations  of  these  policies.  These 
processes  will  continue  to  exist  to 
provide  an  avenue  for  all  interested 
entities  to  submit  evidence  that  they 
consider  pertinent.  In  contrast,  the 
adjudicatory  process  created  by  section 
522  is  initiated  only  by  a  beneficiary  in 
need  of  coverage,  and  not  by  all 
interested  individuals.  We  are 
concerned  that  allowing  any  member  of 
the  public  to  submit  evidence  would 
make  these  adjudicatory  proceedings 
unwieldy.  We  are  modifying  this  final 
rule  at  §  426.513,  however,  to  permit 
participation  as  amicus  curiae,  in  the 
NCD  process.  We  recognize  that  NCD 
reviews  may  impact  a  large  number  of 
stakeholders  apart  from  the  aggrieved 
parties  initiating  the  review.  We  believe 
that  the  nationwide  effect  of  an  NCD 
review  decision  requires  public  notice 
and  opportunities  for  input  in  a  way 
that  LCD  reviews  do  not.  In  addition, 
this  impact  may  be  significant,  even 
where  no  change  to  existing  policy 
results  from  the  review,  such  as  when 
the  Board  concludes  that  an  NCD  record 
is  complete  and  contains  adequate 
information  to  support  the  validity  of 
the  NCD. 

Anyone  who  has  information  that  can 
assist  the  Board  in  reviewing  an  NCD 
challenge  is  permitted  to  request 
participation  as  an  amicus  curiae.  Given 
the  nationwide  effect  of  an  NCD  review 
decision,  the  process  must  strike  a 
careful  balance  between  providing 
reasonable  opportunities  for  input  by 
those  who  may  ultimately  be 
substantially  affected  by  any  decision, 
and  creating  a  workable  process  to 
address  the  issues  presented  bv  the 
aggrieved  party  seeking  review  Because 
of  the  regional  nature  and  high  number 
of  LCDsT allowing  the  opportunity  for 
amicus  curiae  participation  in  the 
review  of  LCDs  would  create  an 
inefficient  process  However,  at  any 
time,  any  party  within  the  contractor's 
jurisdiction  who  wishes  to  bring 
forward  new  evidence  relating  to  a 
policy  may  do  so  through  the 
contractor's  LCD  reconsideration 
process.  This  process  is  frequently  used 
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and  is  an  efficient  method  to  bring  new 
evidence  to  the  contractor's  attention. 

Making  XCD  Complaints  and 
Documentation  Available  and 
Announcing  the  Proceedings 

Comments:  A  number  of  commenters 
suggested  that  all  interested  parties 
should  have  notice  of  an  LCD/NCD 
complaint  and  have  the  opportunity  to 
participate  in  the  proceedings.  One 
commenter  recommended  the  use  of  an 
on-line  docketing  svstem  wherebv  the 
public  could  learn  of  LCD/NCD 
challenges  and  determinations  made  by 
the  ALJs  and  Board  in  these  cases. 

Response:  The  statute  does  not 
require  that  we  develop  such  a 
nationwide  online  docketing  system. 
While  the  concept  is  interesting,  an 
online  docketing  system  is  beyond  the 
scope  of  this  regulation,  Currentlv.  we 
are  exploring  options  for  the  best  way  to 
docket  and  track  challenges. 

Changes  in  NCDs  may  determine  the 
health  care  services,  technologies,  and 
treatments  to  which  beneficiaries  have 
access.  The  denial  of  coverage  for  a 
service  that  is  allegedly  reasonable  and 
necessary  may  have  an  adverse  impact 
on  others  across  the  nation.  Hence,  it  is 
important  that  the  review  decisions  are 
based  on  a  comprehensive  and  well- 
developed  record. 

in  addition,  the  general  public  may 
have  a  substantial  interest  in  the 
outcome  of  some  NCD  reviews.  NCD 
review  decisions  will  constitute  a  legal 
precedent  with  respect  to  the  outcome. 
Board  decisions  will  clarif\-  the  extent  of 
available  Medicare  coverage. 

Therefore,  under  the  final  rule,  the 
Board  will  make  available  to  the  public 
information  about  all  NCD  complaints 
b\  means  of  posting  on  the  Internet. 
This  method  will  provide  the  broadest 
possible  public  notice,  without 
unreasonably  delaying  review  of  the 
complaint  already  filed.  Any  request  to 
participate  as  an  amicus  must  then 
generally  be  filed  within  the  timeframes 
set  by  the  Board 

Although  LCDs  are  also  important. 
LCDs  are  regional  in  nature.  Because 
LCD  reviews  generally  impact  only  a 
limited  geographic  area,  we  will  not 
require  the  ALJs  to  make  public  all  LCD 
complaints. 

Notice  to  Managed  Care  Organizations 
(MCOsI  and  State  Agencies 

Comment:  Several  commenters 
suggested  that  Medicare  managed  care 
organizations  (MCOs)  and  State  agencies 
receive  timely  notification  when  a 
challenge  is  filed  at  each  stage  of 
review,  when  an  ALJ/Board  decision  is 
made,  and  when  a  revised  LCD/NCD  is 
effective.  One  commenter  suggested  that 


the  regulation  be  revised  to  require  the 
AL)  or  the  Board  to  notify  MCOs  when 
an  eru-ollee  challenges  an  LCD/NCD. 

Response:  We  will  work  with  the  ALJs 
and  the  Board  to  make  available  to 
MCOs  and  State  agencies,  relevant 
information  about  complaints  and 
decisions. 

Mediation 

Comment:  We  received  one  comment 
for  and  one  comment  against  using 
mediation  in  an  evidence-based  review 
process. 

Response:  We  have  added  a  provision 
authorizing  the  Board  to  stay  the  review 
proceedings  for  a  reasonable  time  when 
all  parties  voluntarily  engage  in 
settlement  negotiations,  with  or  without 
the  assistance  of  an  impartial  mediator. 
In  general,  we  do  not  consider  it 
appropriate  to  negotiate  about  clinical 
issues  that  affect  the  health  or  safety  of 
Medicare  beneficiaries.  In  some 
instances,  however,  it  may  be 
worthwhile  to  explore  alternative  and 
less  costly  means  of  resolving  a  dispute. 
Mediation  may  be  useful  to  narrow  the 
issues  in  dispute  in  order  to  make  the 
review  process  more  efficient.  Using 
alternative  means  of  resolving  disputes 
is  consistent  with  the  Federal 
Administrative  Dispute  Resolution  Act 
and  HHS  policy.  Under  this  final  rule, 
the  ALJ  or  the  Board  could  not  compel 
mediation.  Where  the  parties  consent  to 
mediation,  the  ALJ  or  the  Board  may 
provide  an  impartial  mediator  or  assist 
the  parties  in  finding  an  impartial 
mediator  acceptable  to  them. 

Automatic  Dismissal  When  a  Contractor 
Retires  an  LCD  or  CMS  Withdraws  an 
NCD 

Comments:  One  commenter  agreed 
that,  if  an  NCD  is  withdrawn,  the 
purpose  for  the  review  has  been 
eliminated  and  the  claims  can  be 
adjudicated  without  consideration  of 
the  repealed  NCD,  but  objected  to  the 
statement  that  the  repeal  will  have  the 
same  effect  as  a  decision  under 
§  426.560(b).  The  commenter,  however, 
interpreted  section  §  426.560(b)  as 
permitting  a  contractor  to  continue  to 
rely  on  a  withdrawn  NCD. 

Response:  Retiring  an  LCD  or 
withdrawing  an  NCD  would  result  in 
the  retired/withdrawn  policy  no  longer 
applying  in  the  claims  adjudication 
process  for  services  rendered  on  or  after 
the  date  that  the  policy  is  retired/ 
withdrawn.  Moreover,  the  aggrieved 
party  would  be  granted  individual  claim 
review.  Since  a  claimant  would  receive 
the  same  relief  that  would  have  been 
available  had  the  adjudicator  found  that 
the  relevant  LCD  or  NCD  was  not  valid, 


there  would  be  no  reason  to  continue 
the  appeal. 

Comment:  One  commenter 
recommended  agamst  automatic 
dismissal  if  a  policy  were  retired  or 
withdrawn.  As  an  alternative,  the 
commenter  suggested  giving  the 
adjudicator  discretion  to  dismiss 
"where  the  decision  normally  occurs" 
and  opined  that  since  a  retired  or 
withdrawn  policy  may  be  reconsidered 
or  reaffirmed,  the  automatic  dismissal 
provision  effectively  nullifies  the  entire 
policy  appeal  process. 

Response:  When  we  retire/withdraw 
an  LCD/NCD  we  will  not  apply  those 
policies  for  services  furnished  after  the 
retirement/withdrawal  date  and  we  will 
reprocess  the  aggrieved  party's  affected 
claims  without  applying  the  retired/ 
withdrawn  policy.  If,  in  the  future,  the 
contractor  or  CMS  issues  a  new  LCD/ 
NCD  on  that  subject  the  change  would 
be  adopted  after  an  opportunity  for 
public  comment.  Any  such  change 
would  be  prospective  in  nature,  and  a 
new  LCD/NCD  would  be  subject  to 
challenge  under  this  final  rule. 

Comment:  Two  commenters  indicated 
that  automatic  dismissal  woald  not 
permit  an  ALJ's  or  the  Board's  findings 
to  be  used  in  the  appeal  of  claims 
decisions  based  upon  the  invalidated 
policy. 

Response:  Because  the  ALJ  or  the 
Board  would  not  be  required  to  make  a 
decision  in  a  case  where  the  contractor/ 
CMS  retired/withdrew  the  LCD/NCD, 
there  would  be  no  Board  decision  with 
precedential  effect.  However,  we  believe 
our  approach  conser\'es  resources  for  all 
parties  and  adjudicators. 

Timeline  for  Beneficiary  Getting  the 
LCD/NCD  Record 

Comment:  We  received  one  comment 
on  the  timing  of  the  LCD/NCD  record 
production  requirement.  That 
commenter  suggested  that  we  should 
create  a  45-day  response  timeframe  to 
ensure  that  the  review  process  proceeds 
without  inordinate  delays. 

Response:  We  agree  that  the 
establishment  of  timeframes  will 
promote  the  efficiency  of  the  BIPA  522 
process.  However,  we  believe  that  the 
time  required  will  var\'  with  the  size 
and  scope  of  the  record  requested. 
Therefore,  we  have  revised  the  final  rule 
at  §426. 410(d)  and  §426. 510(d)  to  state 
that  the  contractor  or  CMS  must 
generally  produce  the  record  within  30 
days,  subject  to  extension  for  good  cause 
shown. 

Timeline  for  an  Aggrieved  Party  to 
Review  the  LCD  or  NCD  Record 

Comment:  One  commenter  suggested 
that  30  days  might  not  be  enough  time 
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for  the  aggrieved  party  to  review  the 
record,  particularly  for  an  individual 
pursuing  a  complaint  with  minimal 
outside  assistance.  The  comnienter 
recommended  a  45-to-60-dav  timeframe 
for  the  aggrieved  party  to  respond 

Responsp:  We  accept  the  commenter's 
suggestion  to  increase  the  time  for 
review  of  the  record.  While  we  have 
maintained  the  .30-dav  timeframe,  we 
have  added  an  exception  for  good  cause 
shown,  for  review  and  response  to  the 
relevant  LCD  or  NCD  record,  if 
additional  time  is  required. 

No  Evidence  To  Support  an  LCD/NCD 

(Comment:  We  received  several 
comments  stating  that  where  no  record 
exists  to  support  an  LCD/NCD,  the 
beneficiary  should  not  have  to  Lntroduce 
new  evidence. 

Response:  We  expect  it  would  be  a 
rare  event  that  no  record  exists.  In  that 
rare  event,  we  agree  with  the 
commenter.  We  have  made  changes  to 
clarify  that,  in  the  rare  event  that  no 
evidence  exists  to  support  an  LCD  or 
NCD.  we  will  either  voluntarily  retire/ 
withdraw  the  policy,  or  request  the  ALJ/ 
Board  to  strike  down  the  applicable 
provision(s)  of  the  policy,  whichever  is 
the  more  expeditious  option. 

New  Evidence 

Comment:  Approximately  half  of  the 
commenters  made  comments  on  the 
issue  of  new  evidence  Most  of  the 
comments  stated  that  allowing  us  to 
have  an  automatic  stay,  coupled  w^ith 
the  absence  of  specific  deadlines,  would 
undulv  delay  the  review  process.  Other 
commenters  suggested  that  the  stay 
should  be  a  matter  of  ALJ/Board 
discretion.  Numerous  comments 
specifically  requested  that  the  ALJ  or 
Board  review  all  evidence,  including 
new  evidence,  to  allow  for  a  more 
efficient  process. 

Response:  We  agree  that  a  more 
efficient  and  time-sensitive  adjudicatory 
process  is  important,  and  we  have 
addressed  several  aspects  of  these 
comments  in  the  final  rule.  We  have 
taken  considerable  steps  to  create  an 
efficient  adjudicatory  process  that  still 
preserves  the  important  role  of  the 
clinical  and  scientific  experts  in  making 
LCDs  and  NC;Ds. 

We  have  eliminated  the  proposed 
automatic  stay  when  new  evidence  is 
submitted.  Instead,  our  final  rule  will 
require  that,  if  new  evidence  has  been 
received  by  the  ALJ/Board  that  would 
otherwise  be  admissible,  the  ALJ/Board 
will  review  the  new  evidence  after  the 
period  for  discovery  and  the  taking  of 
evidence  is  complete,  and  decide  if  it 
has  the  potential  to  significantlv  affect 
the  LCD/NCD  provision  in  question.  If 


not,  the  review-  will  continue.  If  the  ALJ/ 
Board  determines  that  the  new  evidence 
has  the  potential  to  significantlv  affect 
the  validity  of  the  LCD/NCD.  the  ALJ/ 
Board  will  stay  the  proceedings  and 
forward  the  material  to  the  contractor  or 
to  us  for  a  brief  review.  The  contractor/ 
CMS  will  have  10  days  to  provide  a 
statement  indicating  whether  or  not:  (1) 
A  reconsideration  will  be  initiated,  or 
(2)  the  policy  will  be  revised  or  retired/ 
withdrawn.  If  the  Agency  undertakes  a 
reconsideration,  it  must  be  completed 
within  a  period  set  by  the  ALJ/Board 
that  is  not  more  than  90  days.  We 
believe  this  90-day  timeframe  is 
reasonable  due  to  the  potentially  large 
body  of  evidence  that  must  be  reviewed. 
Following  a  reconsideration,  the 
contractor/CMS  will  prepare  and  submit 
the  new  LCD/NCD  record,  and  the  ALJ/ 
Board  proceedings  will  continue  on  the 
revised  LCD/NCD.  If  the  contractor/CMS 
chooses  not  to  initiate  a  reconsideration, 
the  ALJ/Board  proceedings  will 
continue  on  the  original  LCD/NCD  as 
supplemented  with  the  new  evidence. 
The  aggrieved  party  will  have  an 
opportunity  to  submit  a  statement  about 
whether  the  record  still  fails  to  support 
the  validity  of  the  LCD/NCD.  The 
contractor/CMS  will  have  an 
opportunity  to  respond.  No  further 
evidence  will  be  taken  at  this  stage,  and 
the  ALJ/Board  will  proceed  to  make  a 
determination  on  the  merits. 

We  have  also  made  changes  to  the 
definition  of  "new  evidence"  to  clarify 
that  new  evidence  means  evidence  that 
was  not  considered  bv  the  contractor  or 
CMS. 

When  Does  the  Re\iew  Stop? 

Comments:  In  the  proposed  rule,  we 
specifically  asked  for  comments  on 
alternatives  for  structuring  the  review 
process.  We  proposed  to  divide  the 
decision  making  process  for  cases  at  the 
ALJ/Board  level  into  two  stages  and 
thereby  establish  the  prerequisites  for 
discovery  under  the  statutory 
framework  set  forth  at  section 
1869(f](l)(A)(iii){I)  and  section 
1869(f)(2)(A)(i)(I)  of  the  Act.  Under  the 
proposed  regulation,  in  order  to  obtain 
discovery,  a  challenger  was  required  to 
first  file  a  motion  with  the  Board  or  ALJ 
alleging  that  the  record  was  incomplete 
or  lacked  adequate  information  to 
support  the  validity  of  the 
determination.  Only  if  the  record  was 
incomplete  or  otherwise  inadequate 
would  an  aggrieved  party  be  able  to 
pursue  discovery.  Even  if  the  challenger 
did  not  file  such  a  discoverv  motion, 
however,  a  beneficiary  could  seek  a 
decision  on  whether  the  determination 
was  based  on  reasonable  findings  of 
fact,  reasonable  interpretations  of  law. 


and  reasonable  applications  of  fact  to 
law. 

We  outlined  another  possible 
approach  in  our  proposed  rule  at  67  FR 
54542.  That  approach  would  require  a 
party  to  file  a  statement  regarding 
whether  that  party  considers  the  record 
complete  and  adequate,  and  an  "offer  of 
proof  supporting  factual  allegations 
about  incompleteness.  The  adjudicator 
would  then  decide  whether  the  record 
is  complete  and  adequate  to  support  the 
decision  and  would  prepare  a  written 
decision.  If  the  adjudicator  found  that 
the  record  was  complete  and  adequate, 
this  decision  would  be  a  final  Agency 
action  appealable  to  the  court. 

There  were  tw-o  public  comments  on 
this  issue.  One  commenter  suggested 
that,  if  the  adjudicator  found  that  the 
record  w-as  incomplete  or  inadequate, 
the  Board  would  be  legallv  required  to 
determine  that  the  "NCD  is  not 
reasonable."  This  commenter  believed 
that  the  Board  would  be  precluded  from 
allowing  discovery  or  any  other  new- 
evidence  at  this  point,  but  must 
automatically  rule  against  CMS.  A 
conmienter  appeared  to  prefer  the 
following  approach:  "If,  upon  review  of 
the  record,  the  aggrieved  party  does  not 
have  objections  to  the  completeness  or 
adequacy  of  the  LCD  or  NCD  record, 
then  what  is  the  basis  of  the  aggrieved 
parties  complaint?  Presumably  the 
coverage  policy  would  be  challenged  on 
the  basis  that  it  is  inconsistent  with 
current  clinical  or  scientific  evidence.  In 
such  case,  a  motion  by  the  aggrieved 
party  would  appear  to  be  a  necessary 
part  of  the  complaint  process  and  an 
appropriate  step  given  the  limited  time 
and  resources  of  adjudicators,  CMS  and 
contractors."  The  commenter  "believed 
that  the  aggrieved  party  should 
challenge  the  completeness  or  adequacy 
of  the  record  before  an  adjudicator 
should  make  a  determination  with 
respect  thereto." 

Response:  We  have  re-examined  our 
proposed  procedures  in  light  of  the 
public  comments  and  the  unique 
statutorv  language  in  section 
1869(f)(l)(A)(iii){I)  and  section 
1869(f)(2)(A)(i)(I)  of  the  Act.  In  this  final 
rule,  we  clarify  at  §  426.400  and 
§426.500.  the  procedural  and 
substantive  steps  involved  in  the 
appeal.  The  revised  procedures 
incorporate  approaches  from  both 
alternatJN'es  discussed  in  the  proposed 
rule.  We  believe  that  the  revised 
procedures  are  fair,  consistent  with  the 
statutory  framework,  and  will  enable  the 
ALJs  and  Board  to  fairly  resolve 
challenges  to  LCDs  and  NCDs  in  an 
expeditious  manner. 

The  administrative  review  provisions 
in  BIPA  section  522  are  unique.  While 
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the  reviews  are,  at  the  outset,  based  on 
the  medical  and  scientific  evidence  that 
the  contractor/CMS  considered  in 
issuing  the  LCD/NCD,  and  the  statute 
requires  that  the  adjudicator  "shall 
review  the  record,"  it  does  permit 
discover^'  in  some  limited 
circumstances  and  also  permits  that 
adjudicator  to  consult  with  "appropriate 
scientific  and  clinical  experts  " 
Obviously,  new  evidence  obtained 
through  discovery  or  testimony  could 
not  have  been  considered  by  the  agencv 
when  the  policy  predates  the  new 
evidence.  Thus,  the  procedures  are  not 
entirely  based  on  the  record,  but  new 
evidence  and  testimony  may  influence 
the  ALJ's/Board's  decision  in  some 
cases. 

It  is  possible  that  an  aggrieved  party 
would  attempt  to  challenge  an  LCD/ 
NCD  for  several  reasons.  For  instance,  a 
challenger  may  believe  that  a  policy  that 
was  correct  when  it  was  issued  has 
become  outdated  and  is  no  longer  valid 
in  light  of  advances  in  medicine.  Those 
challengers  may  be  most  interested  in 
presenting  new  medical  evidence  in 
support  of  changing  the  policy  rather 
than  challenging  the  original  factual 
basis  for  the  policy.  As  noted 
previously,  we  are  modif\'ing  our 
procedures  to  allow  a  partv  to  submit 
new  evidence  to  the  ALJ/Board.  We 
have  modified  the  procedures  at 
§  426.340  to  allow  the  ALI/Board  to 
make  a  preliminary  determination  on 
whether  the  new  evidence  submitted 
would  have  a  significant  bearing  on  the 
validity  of  the  LCD/NCD.  If  the  evidence 
is  found  significant,  it  would  be  sent  to 
the  contractor/CMS  to  determine 
whether  the  contractor/CMS  agrees  that 
the  evidence  warrants  a  formal 
reconsideration.  As  mentioned  earlier, 
the  reconsideration  process  would  be 
time  limited  but  would  allow  the  public 
to  submit  medical  and  scientific 
evidence  and  allow  the  agencv  to  fully 
develop  the  record  in  light  of  advances 
in  medical  science,  Following  the  time- 
limited  reconsideration,  a  supplemental 
record  would  be  filed  and  the 
adjudication  could  continue,  if 
necessary 

This  approach  will  provide  the 
contractor/CMS  the  initial  opportunity 
to  permit  medical  and  scientific  experts 
to  examine  the  new  evidence  and  to 
make  findings  of  fact  concerning  the 
new  evidence.  Among  other  things,  the 
statute  requires  that  the  ALj/Board 
"shall  defer  only  to  the  reasonable 
findings  of  fact"  and  it  was  impossible 
for  the  agencv  to  have  made  findings  on 
evidence  that  did  not  yet  exist  or  that 
had  not  been  furnished  to  the  agency  for 
consideration.  We  believe  this  approach 
IS  necessary  to  ensure  that  the  medical 


and  scientific  opinions  of  the  agency 
experts  illuminate  the  record,  since 
these  appeals  could  involve  very 
technical  medical  and  scientific 
material  related  to  the  new  evidence. 

While  it  is  possible  that  the  challenger 
may  submit  credible  medical  and 
scientific  studies  that  warrant  a  formal 
reconsideration,  it  is  also  possible  that 
the  evidence  submitted  would  not  be 
either  relevant  or  persuasive,  or  that  a 
challenger  may  seek  to  challenge  the 
policy  on  other  grounds.  Because  the 
public  comments  have  highlighted  the 
different  types  of  disputes  that  may  be 
presented,  we  have  modified  our 
procedures  in  attempt  to  fairly,  yet 
expeditiously,  resolve  any  type  of 
challenge  that  may  be  presented.  Our 
revised  approach  would  allow  the  AL} 
or  the  Board  to  resolve  some  cases 
without  need  for  a  reconsideration  and 
would  also  allow  the  review 
proceedings  to  be  resolved  in  a  more 
expeditious  manner.  To  resolve  any 
confusion,  we  will  describe  the 
significant  procedural  and  substantive 
steps  of  the  review. 

Under  the  revised  procedures  at 
§426.425  and  §426.525.  all  aggrieved 
parties,  after  reviewing  the  LCD  or  NCD 
record,  will  be  able  to  file  a  statement 
that  includes  the  challenger's  arguments 
as  to  why  the  record  is  not  complete,  or 
not  adequate  to  support  the  validity  of 
the  LCD/NCD  under  the  reasonableness 
standard.  This  may  be  the  most 
important  step  in  the  review  process 
from  the  aggrieved  party's  perspective 
because  this  is  the  opportunity  to 
present  any  arguments  for  the  LCD/NCD 
being  held  invalid.  (See  §426. 425(a), 
§  426.525(a)).  CMS  or  the  contractor  will 
have  30  days  to  submit  a  response  to 
this  statement.  (See  §  426.425(b), 
§426.525(b)). 

After  evaluating  the  materials  and  the 
record,  our  revised  procedures  will 
permit  the  ALJ/Board  to  make  a  prompt 
decision  in  the  nature  of  a  summary 
judgment  if  the  case  warrants  this 
approach.  For  instance,  if  applying  the 
reasonableness  standard,  the  adjudicator 
finds  that  record  is  complete  and  has 
adequate  information  to  support  the 
validity  of  the  LCD  or  NCD,  the  ALJ  or 
the  Board  may  issue  a  decision  that  "the 
record  is  complete  and  adequate"  to 
support  the  policy.  (See  §426. 425(c)(1), 
and  §426.525{c)(i)).  For  cases  involving 
an  NCD.  the  aggrieved  party  would  have 
the  right  to  challenge  this  final  agency 
action  in  Federal  court.  (Section 
1869(f)(l)(A)(v)  of  the  Act).  For  cases 
involving  an  LCD,  the  aggrieved  party 
would  have  the  right  to  challenge  the 
ALJ's  decision  at  the  Board,  and 
potentially  in  Federal  Court.  (§426.465). 


If,  on  the  other  hand,  after  evaluating 
the  materials  submitted  by  the  parties 
and  the  record,  the  ALJ/Board 
determines  that  the  record  is  not 
complete  or  not  adequate.to  support  the 
validity  of  the  LCT)/NCD.  the 
adjudicator  will  permit  discovery  and 
the  taking  of  evidence.  Following 
discovery  and  the  taking  of  evidence  as 
set  forth  in  these  final  rules,  the  ALJ/ 
Board  will  issue  a  final  decision.  [See 
§426.447,  §426.547).  Those  final 
decisions  may  also  be  appealed  in 
appropriate  circumstances. 

Although  we  recognize  that  one 
conunenter  suggested  that  the  ALJ  or  the 
Board  would  be  legallv  required  to  hold 
invalid  the  LCD/NCD  rather  than 
allowing  the  agency  to  supplement  the 
record,  the  case  cited  is  not  relevant 
given  the  unique  language  and  history 
of  BIPA  section  522.  The  ALJs  and  the 
Board  are  not  acting  as  a  Federal  court 
reviewing  final  agency  action.  The  case 
relied  on  by  the  commenter  concerned 
the  scope  of  review  under  the  judicial 
review  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  706.  Moreover, 
under  prior  provisions  for  court  review 
of  NCDs,  even  courts  were  required  to 
permit  us  to  supplement  the  record 
before  declaring  an  NCD  invalid.  We 
believe  our  approach  is  consistent  with 
the  specific  requirements  of  the  statute. 

Scope  and  Weight  of  Evidence 

Comment:  One  commenter  believed 
that  the  proposed  rule  would  have  the 
effect  of  excluding  highly  relevant 
information  such  as  physicians' 
standards  of  practice  and  their 
professional  opinions  from  the  review 
process.  Another  commenter  believed 
that  we  should  define  the  hierarchy  of 
evidence  strength  to  assure  proper 
weighting  by  the  ALJ  or  Board  when 
considering  scientific  and  clinical 
information. 

Response:  We  are  not  accepting  the 
recommendation  to  include  a  hierarchy 
of  evidence  in  order  to  allow  flexibility 
in  analyzing  evidence.  We  recognize 
that  many  types  of  evidence  have  value, 
and  will  consider  clinical  experience,  as 
well  as  other  forms  of  medical, 
technical,  and  scientific  evidence  in 
making  LCDs  and  NCDs.  We  note  that 
the  ALJ/Board  may  seek  input  from 
clinical  and  scientific  experts  at  their 
discretion.  There  is  no  prohibition 
against  the  ALJ  or  the  Board  seeking  the 
input  of  practicing  physicians  or 
considering  standards  of  prac+ice. 

Discovery 

Comment:  We  received  several 
comments  on  the  nature  and  scope  of 
discover^'.  One  commenter  supported 
the  limitation  upon  discoverv  that 


Federal  Register /Vol.  68.  No.  216 /Friday.  November  7.  2003 /Rules  and  Regulations  63701 


would  allow  contractors  to  produce 
existing  records  rather  than  requiring 
them  to  develop  and  produce  new 
documentation 

Response:  We  appreciate  the 
commenter's  support  of  our  proposals 
and  have  taken  its  views  into  account  in 
considering  the  comments  of  those 
commenters  who  recommended 
revisions. 

Comment:  One  commenter  objected  to 
our  proposal  not  to  initiate  discovery 
between  parties  until  after  an 
adjudicat(jr  has  made  a  determination 
about  the  adequacy  of  the  record.  The 
commenter  sugge.sted  that  discoven,' 
should  be  available  any  time  after  the 
complaint  is  filed. 

Response:  We  note  that  the  statute 
establishes  the  timing  of  discovery. 
Section  1869(f)(l)(A){iii)(I}  and  section 
1869(f){2)(A)(i)(I)  of  the  Act  provide  for 
discovery  and  the  taking  of  evidence 
only  in  instances  whurp  an  AL|  or  the 
Board  has  reviewed  the  record  and 
made  a  determination  that  it  is 
incomplete  or  lacks  adequate 
information  to  support  the  validitv  of 
the  LCD  or  N'CD  at  issue.  Therefore,  we 
believe  that  an  initial  determination 
regarding  the  completeness  and 
adequacy  of  a  record  must  precede  the 
initiation  of  discovery  between  parties. 

Comment:  Several  commenters 
opposed  our  rule  limiting  discovery  to 
requests  for  documents  onlv  The 
commenters  suggested  that  parties 
should  be  permitted  to  use 
interrogatories  and  other  discoverv' 
means.  A  commenter  also  objected  to 
the  rules  at  §  426  4.35  and  §  426.53,5 
setting  forth  the  subpoena  procedures 
on  tht."  basis  that  they  are  inconsistent 
with  the  Federal  Rules  of  Civil 
Procedure,  particularly  with  respect  to 
the  30-day  notice  requirement.  Finally, 
one  commenter  suggested  that  discovery 
should  not  be  restricted  to  material 
relating  to  a  specific  LCD  or  NCD  but 
should  include  oiher  policies  that  might 
be  relevant  to  an  evaluation  of  whether 
a  coverage  policy  is  reasonable. 

Response:  The  BIPA  gives  a  right  to 
discovery,  but  does  not  specif\' 
permissible  forms  and  does  not  require 
that  these  administrative  proceedings 
follow  the  discovery  or  subpoena  rules 
set  forth  in  the  Federal  Rules  of  Civil 
Procedure  or  the  rules  of  anv  other 
administrati\e  proceedings.  We 
proposed  limiting  discovery  to  requests 
for  documents  and  believe  this 
approach  is  consistent  with  other 
Departmental  rules  permitting 
discovery'.  (See.  for  example.  42  CFR 
1005.7).  After  consideration  of  the 
comments,  however,  we  are  expanding 
discovery  under  §  426.432(c)  and 
§  426.532(c)  to  include  the  opportunity 


to  submit  10  written  interrogatorv- 
questions.  This  is  intended  to  be  a 
limited  opportunity,  available  when 
needed  to  promote  the  overall  efficiency 
of  the  review  proceeding,  that  we  expect 
ALls  and  the  Board  to  narrowly 
construe  to  minimize  the  burden  on  the 
agency.  We  are  also  revising 
§  426.432(e)  and  §  426.532(e)  to  exclude 
written  interrogatories  from  the  list  of 
unavailable  discovery.  We  are  not 
allowing  for  depositions,  requests  for 
admissions,  or  other  types  of  discovery 
because  we  view  them  as  unnecessar\' 
for  this  kind  of  administrative 
proceeding  and  because  this  limitation 
will  reduce  the  time  and  expense 
associated  with  these  appeals.  We 
believe  that  limiting  discover,'  in  this 
way  will  ensure  the  timely  and  efficient 
disposition  of  LCD  and  NCD  challenges. 

Comment:  A  commenter  objected  to 
an  adjudicator's  issuance  of  a  protective 
order  without  the  employment  of  a 
balancing  test  to  determine  whether  the 
moving  party  has  a  sufficient  basis  for 
requesting  the  order.  Another 
commenter  objected  to  the  absence  of 
any  provision  authorizing  a  beneficiary 
or  the  Board  to  compel  disclosure  of 
documents  bv  us. 

Response:  Sections  426.432(b)(2)  and 
426.532(b)(2)  set  forth  criteria  that 
adjudicators  must  utilize  in  determining 
whether  to  grant  or  deny  protective 
orders.  We  believe  that  these  criteria  are 
sufficient  to  evaluate  the  merits  of  a 
request  for  a  protective  order  without 
developing  an  additional  balancing  test. 
As  a  result,  we  will  not  be  incorporating 
the  commenter's  suggestion  into  this 
final  rule.  Furthermore,  we  believe  that 
a  process  for  compelling  disclosure  of 
all  documents  by  us  is  not  necessary 
because  these  regulations  already  set 
forth  and  define  the  scope  of  what  must 
be  provided  through  discovery. 

Expert  Witness 

Comment:  One  commenter  objected  to 
the  restrictions  on  the  introduction  of 
expert  evidence,  having  interpreted 
them  as  permitting  oral  testimony  by  an 
expert  witness  only  if  written  evidence 
were  submitted. 

Response:  Sections  426.440(e)  and 
426.540(e)  do  not  require  that  a  witness 
provide  a  written  report,  but  rather 
require  that  any  expert  witness 
providing  written  testimony  be  available 
for  oral  cross  examination.  Under 
§426. 440(d)  and  §425. 540(d),  the  ALJ 
or  the  Board  may  require  or  permit 
expert  witnesses  to  submit  a  written 
report.  Moreover,  it  is  common  practice 
for  expert  witnesses  to  submit  written 
reports  in  order  to  use  hearing  time 
efficiently  and  to  focus  questioning 
effectively. 


Withholding  Evidence  Deemed  To  Be 
Proprietary 

In  the  proposed  rule,  we  sought  to 
limit  disclosure  of  "proprietar\'  data  " 
based  on  the  parenthetical  phrase 
included  in  section  1862(a)  of  the  Act  in 
the  paragraph  that  follows.  The 
provision  in  this  paragraph  establishes 
several  procedural  requirements  that  the 
Secretary  must  follow  in  making  NCDs. 
The  provisioo  states: 

In  making  a  national  coverage 
determination  (as  defined  in  paragraph  (1)(B) 
of  section  1869(0)  the  Secretary  shall  ensure 
that  the  public  is  afforded  notice  and  an 
opportunity  to  comment  prior  to 
implementation  by  the  Secretary  of  the 
determination;  meetings  of  advisory 
committees  established  under  section  1114(n 
with  respect  to  the  determination  are  made 
on  the  record;  in  making  the  determination, 
the  Secretary  has  considered  the  applicable 
information  (including  clinical  experience 
and  medical,  technical,  and  .scientific 
evidence)  with  respect  to  the  subject  matter 
of  the  determination;  and  in  the 
determination,  provide  a  clear  statement  of 
the  basis  for  the  determination  lincluding 
responses  to  comments  received  from  the 
public),  the  assumptions  underlying  that 
basis,  and  make  available  to  the  public  the 
data  (other  than  proprietary  data)  considered 
in  making  the  determination. 

The  reference  to  "proprietarv  data" 
reflects  a  limitation  on  disclosure  to  the 
public.  We  specifically  invited  public 
comments  "on  the  scope  of  proprietary' 
data  and  the  extent  to  which  this 
material  should  not  be  disclosed"  (67 
FR  54541).  Comments  we  received  on 
this  issue  follow. 

Comment:  We  received  several  public 
comments  concerning  proprietarv  data 
and  information  disclosure.  Several 
commenters  agreed  with  the  proposal  to 
limit  disclosure  of  proprietar\-  data.  One 
commenter  suggested  that  the  record 
contain  only  the  materials  referenced  in 
the  LCD.  One  commenter  indicated  that 
it  should  apply  to  the  studies  and 
analysis  purchased  or  performed  bv  a 
contractor.  Another  commenter 
obser\'ed  that  patient  specific 
information  should  also  be  protected 
and  disseminated  only  with  patient 
permission. 

Other  commenters  opposed  the 
concept.  One  commenter  asked  that  the 
regulation  be  revised  to  state  that  the 
record  contains  "all  the  information 
presented  to  the  Agency  and/or  the 
Medicare  contractor  when  the  coverage 
determination  was  being  estabbshed[.l" 
One  commenter  suggested  that  the 
record  should  be  expanded  to  include 
relevant  information  that  comes  to  CMS 
"after  a  policy  is  published."  Another 
commenter  wrote  that,  "a  contractor  or 
CMS  can  withhold  from  the  reviewing 
body  information  it  believes  to  be 
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proprietary,  creating  a  huge  loophole 
that  allows  the  withholding  of  evidence 
in  support  of  the  beneficiary '.s  claim. 
Because  the  proposed  regulation 
provide.s  for  very  limited  discovery,  a 
fieneficiarv  will  have  very  little 
opportunitN'  to  lietennine  w-hether 
supporting  documentation  has  been 
withheld."  Other  commenters  suggested 
that  "these  profinsed  regulations  be 
revised  to  statf  thdt  the  record  includes 
any  document  or  materials  that  were 
presented  to  CMS  or  the  contractor  in 
the  development  of  the  LCD  or  NCD." 

Another  rommenter  suggested  that 
when  we  compile  the  record  of  the  I>CD 
or  NCD,  we  should  also  produce  an 
index  of  all  material  that  was  excluded, 
and  then  seek  a  protective  order  from 
the  adjudicator  to  exclude  that  material 
from  the  record.  We  would  be  required 
to  state  for  each  document  the  specific 
basis  for  a  claim  of  privilege  or  the 
specific  provisions  of  Federal  statute 
authorizing  the  withholding  or 
prohibiting  disclosure.  A  beneficiary 
would  be  given  an  opportunity  to 
respond  and  object. 

Rpsponse:  In  section  1862(a)  of  the 
Act.  the  Congress  provided  that  the 
Secretary  was  not  required  to  disclose 
"proprietary  data"  to  the  public  when 
making  available  the  data  considered  in 
making  the  determination.  We  believe  it 
is  likely  that  this  exception  serves  to 
encourage  manufacturers  and  others  to 
submit  evidence  that  would  be  useful  in 
making  LCDs/NCDs  Prior  to  this 
statute,  manufacturers  mav  have  been 
reluctant  to  submit  valuable  business 
and  commercial  data  if  they  believed  it 
would  be  publicly  disclosed  as  part  of 
a  record  in  a  judicial  proceeding.  This 
provision  enables  the  Secretary  to 
receive  and  consider  proprietary  data 
and  to  assure  that  proprietary  data 
would  not  be  disclosed  without  the 
expressed  consent  of  the  individual  or 
entity  that  submitted  the  documents. 
This  may  enable  the  contractor/CMS  to 
make  LCDs/NCDs,  including 
determinations  that  may  expand 
Medicire  coverage,  more  rapidly  and 
accurately. 

We  are  aware  that  there  is  tension  in 
the  statute  between  the  specific  right 
given  to  an  aggrieved  party  to  seek 
discovery  during  the  appeal  process 
(section  1869(f)(l)(A)(iii)(l)  of  the  Act), 
and  the  opportunity  that  the  Secretary  is 
given  to  withhold  from  the  public 
"proprietary  data.  '  The  public 
comments  include  cogent  views  from 
both  perspectives.  The  Secretary  has  the 
discretion  and  challenge  to  balance 
these  competing  interests,  and  must 
resolve  this  issue  in  order  to  implement 
the  expanded  appeal  rights  that  the 
Congress  has  provided. 


We  are  resolving  this  tension  by 
issuing  tliis  regulation  to  inform  the 
public  that  we  will  withhold  proprietary- 
data  from  the  public  during  the  ALJ  or 
the  Board  process.  We  do  not  expect  to 
have  proprietary  data  in  our  possession 
in  most  cases.  In  the  rare  instance  that 
we  obtain  and  consider  proprietary  data, 
this  information  will  be  presented  to  the 
ALI  or  the  Board  under  seal  but  will  not 
be  disclosed  to  any  party  or  disclosed  as 
part  of  the  public  record  of  the  LCD/ 
NCD  proceedings.  We  believe  that  the 
Congress's  concern  about  disclosure  of 
proprietary-  information  to  the  public  in 
section  ia62(a)  of  the  Act  suggests  that 
the  Congress  did  not  intend  to  mandate 
disclosure  of  that  same  data  during  the 
LCD/NCD  appeal.  The  limited  assurance 
of  maintaining  confidentiality  during 
the  process  of  preparing  an  LCD/NCD. 
but  not  during  the  administrative 
appeal,  would  discourage  manufacturers 
from  submitting  crucial  confidential 
information. 

At  §426.110,  we  are  specifically 
defining  "proprietary  data"  and 
"privileged  information"  as  information 
from  a  source  external  to  CMS  or  a 
contractor,  or  protected  health 
information,  that  meets  the  following 
criteria:  (1)  It  is  ordinarily  protected 
from  disclosure  pursuant  to  45  CFR.Part 
164,  under  the  Trade  Secrets  Act  (18 
U.S.C.  1905)  or  under  Exemptions  4  or 
5  of  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  as  specifically  interpreted  in 
our  Departmental  regulations  at  45  CFR 
5.65;  and  (2)  the  party  who  possesses 
the  right  to  protection  of  the  information 
from  public  release  or  disclosure  has  not 
provided  Its  consent  to  the  public 
release  or  disclosure  of  the  information. 
Any  information  submitted  by  the 
public  that  is  not  marked  as  proprietary 
will  not  be  considered  proprietary'.  We 
may  review  this  assertion  in 
determining  whether  the  information  is 
proprietarv  data.  Any  information 
received  that  is  not  designated  as 
"proprietary  data"  will  not  be 
considered  "proprietary  data."  In  order 
for  proprietary  data  to  be  considered 
and  given  weight  in  LCD  or  NCD 
reviews,  any  such  proprietary  data 
submitted  by  a  manufacturer  of  a  drug 
or  device  should  contain  true  and 
complete  records  of  all  clinical  and 
scientific  data  existent  and,  therefore, 
any  submission  must  include  an 
affidavit  that  the  data  consists  of  true 
and  correct  copies  of  all  data  submitted 
by  the  manufacturer  to  any  other 
Federal  or  State  agency  or  department  in 
relation  to  that  drug  or  device.  This  is 
to  limit  the  possibility  that  review 
decisions  are  based  on  partial  or  biased 
presentations  of  available  evidence. 


Consistent  with  this  requirement,  CMS 
will  request  such  certifications  when 
receiving  proprietary  data  for  its  initial 
NCD  analysis,  and  would  anticipate  a 
similar  procedure  by  c;arriers  or 
intermediaries  in  their  LCD  analysis. 

We  believe  this  relatively  narrow- 
exception  will  still  provide  beneficiaries 
adequate  access  to  all  of  the  evidence 
that  is  typically  considered  in  making 
LCDs/NCDs.  There  is  a  great  deal  of 
helpful  and  useful  information  avadable 
in  publicly  disclosable  documents  that 
are  relevant  to  the  subjects  that  we 
consider.  In  many  cases  the  proprietary 
data  may  just  reaffirm  conclusions  that 
are  consistent  with  publicly  available 
sources.  While  we  recognize  that  this 
resolution  may  be  somewhat  awkward 
for  a  party  challenging  an  LCD/NCD.  we 
believe  this  result  is  in  the  best  interests 
of  the  public.  This  approach  will 
support  more  accurate  and  rapid 
coverage  determinations  through  greater 
access  to  more  data  and  mav  lead  to 
faster  and  better  LCDs/NCDs  that  mav 
increase  access  to  new  advances  in 
medicine  and  technology. 

For  the  comment  that  we  provide  an 
index  of  all  excluded  material,  we  are 
adopting  this  comment  in  part.  In  the 
rare  event  that  we  rely  on  proprietary 
and  privileged  data  in  formulating  a 
coverage  decision,  these  data  will  be 
given  to  the  ALJ/Board  under  seal.  In 
this  rare  event,  these  data  will  not  be 
furnished  to  the  aggrieved  party;  rather, 
we,  or  our  contractors,  will  include  an 
index  that  lists  all  of  the  excluded 
material  as  part  of  the  LCD/NCD  record. 
To  implement  the  statutory  protections 
for  proprietary  data  and  privileged 
information  in  section  1862(a)  of  the 
Act,  we  are  not  furnishing  proprietarv 
and  privileged  data  as  part  of  the  public 
record,  but  the  seal  will  be  maintained 
on  that  information  for  use  by  a  court 
in  relation  to  an  NCD  review.  In  the 
event  that  a  court  seeks  to  obtain  or 
requires  disclosure  of  proprietary  data 
or  privileged  information.  CMS  or  the 
Department  will  seek  to  have  a 
protective  order  applied  to  that 
information,  to  prohibit  any  recipients 
of  the  information  from  further 
disclosing  the  information  or  from  using 
it  for  any  purpose  other  than  the 
challenge.  The  statutory  protection 
accorded  this  data  ensures  the 
availability  of  the  best  relevant 
information  whether  proprietary  or  not, 
and  maximizes  flexibility  in  developing 
coverage  determinations. 

Consulting  Scientific  and  Clinical 
Experts 

Comment:  We  received  two  comments 
requesting  a  clearer  definition  of  who 
could  be  considered  a  scientific  or 
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clinical  expert,  and  requesting  that 
those  with  conflicts  of  interest  not  be 
considered  as  experts.  A  related 
comment  stated  that  the  ALIs/Board 
may  solicit  testimony  from  anv  expert 
on  issues  relevant  to  the  LCD/NCD 
provision(s)  in  question. 

Response:  We  agree  with  these 
comments.  We  are  clarifying  that 
scientific  and  clinical  experts  consulted 
by  the  ALf/Board  must  be  independent 
and  impartial  and  have  significant 
experience  and  published  work 
pertaining  to  the  subject  of  the  review 
to  be  considered  experts. 

Comment:  A  commenter  objected  to 
the  rule  allowing  the  Board  to  call  its 
own  witnesses.  The  commenter 
suggested  that  the  rule  would 
compromise  the  role  of  the  Board  by 
placing  it  in  an  advocacy  position. 

Response:  While  we  appreciate  the 
commenter's  concern  regarding  the 
appropriate  role  of  the  Board,  we  are 
obligated  to  comply  with  statutory 
requirements,  and  section 
1869(fl(l){A)(iiiKII)oftheAct 
specifically  provides  that  the  Board 
"may.  as  appropriate,  consult  with 
appropriate  scientific  and  clinical 
experts."  Therefore,  we  believe  it  proper 
to  interpret  this  statutory  provision  to 
permit  adjudicators  to  call  their  own 
witnesses  when  reviewing  LCDs  or 
NCDs.  Moreover,  similar  provisions 
exist  in  many  administrative 
procedures,  especially  those  involving 
public  health  or  safety. 

Witness  and  Legal  Fees 

Comment:  One  commenter  referred  to 
§426.445  and  questioned  whether  or 
not  we  would  pay  for  witness  fees  for 
contractors'  witnesses  and  legal  fees 
incurred  in  connection  with  LCD 
review. 

Response:  The  compensation  of 
Medicare  contractors  and  their 
witnesses  is  an  internal  policy  matter, 
which  need  not  be  resolved  in  this  final 
rule. 

Role  of  CAC/MCAC 

Comment:  Two  commenters  suggested 
that  members  of  the  Contractor 
Advisory  Committee  (CAC)  and 
members  of  the  Medicare  Coverage 
Advisory  Committee  (MCAC)  should 
have  substantial  input  into  the  LCD/ 
NCD  review  process. 

Response:  The  CAC/MCAC  members 
already  serve  an  important  role  in 
developing  certain  Medicare  policies. 
We  believe  it  would  be  inappropriate  for 
these  individuals  to  serve  as  expert 
witnesses  in  these  proceedings. 
Therefore,  we  are  not  revising  the  final 
rule  in  response  to  this  comment. 


Burden  of  Proof 

Comment:  We  received  several 
comments  regarding  the  proper  burden 
of  proof  in  the  adjudicatory  proceedings 
when  an  LCD  or  NCD  is  challenged.  One 
commenter  believed  we  should  make  it 
clearer  that  the  burden  of  proof  was  on 
the  challenger  to  show  that  an  item  or 
service  is  safe  and  effective  for  the 
proposed  indication.  Two  commenters 
believed  we  should  stop  requiring 
proponents  to  show  that  Medicare 
coverage  is  appropriate.  These 
commenters  suggest  that  the  Social 
Security  Act  places  the  burden  of  proof 
on  us  if  it  wishes  to  deny  Medicare 
coverage  and  suggested  that  the 
contractor/CMS  should  have  the  burden 
of  showing  why  evidence  supports 
retention  of  an  LCD  or  NCD. 

Response:  We  disagree  with  the 
commenters  who  suggest  that  the 
burden  of  proof  should  rest  on  the 
government.  The  Social  Security  Act 
contains  no  "presumption  that  services 
are  covered."  Rather,  the  Act  expressly 
provides  that  "(njotwithstanding  any 
other  provision  of  this  title,  no  paynient 
may  be  made  *   *   *  for  expenses 
incurred  for  items  or  services  *    *    *  not 
reasonable  and  neces.sarv  *   *   *." 
(Section  1862(a){l)(A)  of  the  Act  (42 
U.S.C.  1395y(a)(l)(A)).  Courts  have 
recognized  that  this  language  "which 
bars  benefits  for  services  "not  reasonable 
and  necessar)'*  for  diagnosis  or 
treatment,  is  not  reasonably  interpreted 
as  an  affirmative  mandate  to  extend 
coverage  to  all  necessary  services." 
Goodman  v.  Sullivan.  891  F.2d  449,  450 
(2d  Cir.  1989).  Moreover,  section  205(a) 
of  the  Social  Security  Act,  42  U.S.C. 
405(a),  expressly  incorporated  in  title 
XVIII  by  section  1872,  42  U.S.C.  1395ii, 
permits  the  Secretary  to  adopt 
"reasonable  and  proper  rules  and 
regulations  to  regulate  and  provide  for 
the  nature  and  extent  of  proofs  and 
evidence"  and  the  method  of  furnishing 
that  evidence.  In  light  of  this  authority, 
we  are  clarifying  our  final  rule  at 
§426.330  to  more  clearly  place  the 
burden  of  production  and  persuasion  on 
the  individual  challenging  an  LCD  oi 
NCD. 

Reasonableness  Standard 

In  the  proposed  rule,  we  adopted  a 
reasonableness  standard  requiring  the 
adjudicator  to  determine  whether  the 
findings  of  fact,  interpretations  of  law. 
and  applications  of  fact  to  law  by  CMS 
or  the  contractor  were  reasonable. 
Comments  on  this  issue  follow. 

Comment:  One  commenter  supported 
the  approach  we  had  taken  to  define 
reasonableness.  One  commenter 
suggested  that  we  need  a  better 


definition  of  reasonableness.  Two 
commenters  stated  that  the 
reasonableness  standard  is  too  "soft"  or 
"lax"  for  a  meaningful  review,  and 
instead,  a  substantial  evidence  or  "de 
novo"  standard  should  be  used.  One 
commenter  suggested  that  a  "totalitv  of 
the  circumstances  test"  should  be  used. 
Response:  We  proposed  a  standard  of 
review  that  was  consistent  with  the 
specific  language  of  the  statute. 
Therefore,  we  believe  it  would  not  be 
appropriate  to  use  any  other  standard. 
We  use  the  "reasonableness  standard" 
as  the  standard  that  an  AL)  or  the  Board 
must  apply  when  conducting  an  LCD  or 
an  NCD  review.  In  determining  whether 
LCDs  or  NCDs  are  valid,  the  adjudicator 
must  uphold  a  challenged  policy  (or  a 
provision  or  provisions  of  a  challenged 
policy)  if  the  findings  of  fact, 
interpretations  of  law,  and  applications 
of  fact  to  law  by  the  contractor  or  us  are 
reasonable  based  on  the  LCD  or  NCD 
record  and  the  record  developed  before 
the  ALI/Board.  We  are  using  the 
statutorv'  language  from  sections 
1869(f)(l)(A)(iii)  and  (f)(2){A){i)  of  the 
Act,  which  instructs  adjudicators  to 
defer  only  to  the  reasonable  findings  of 
fact,  reasonable  interpretations  of  law. 
and  reasonable  applications  of  fact  to 
law  by  the  Secretary. 

The  logical  corollary  is  that  the  AL)s 
and  the  Board  must  accord  deference  if 
the  contractors  or  CMS's  findings  of 
fact,  interpretations  of  law.  and 
application  of  fact  to  law  are  reasonable. 
The  concept  of  deference  is  one  that  is 
generally  applied  by  courts  to 
administrative  decisionmaking,  in 
recognition  of  the  expertise  of  a  program 
agency.  Thus,  we  view  the  statute  as 
setting  out  a  reasonableness  standard 
that  recognizes  the  expertise  of  the 
contiactors  and  CMS  in  the  Medicare 
program— specifically,  in  the  area  of 
coverage  requiring  the  exercise  of 
clinical  or  scientific  judgment. 

So  long  as  the  outcome  is  one  that 
could  be  reached  by  a  rational  person, 
based  on  the  evidence  in  the  record  as 
a  whole  (including  logical  inferences 
drawn  from  that  evidence),  the 
determination  must  be  upheld.  This  is 
not  simply  based  on  the  quantity  of  the 
evidence  submitted,  but  also  includes 
an  evaluation  of  the  persuasiveness  of 
the  material.  If  the  contractor  or  CMS 
has  a  logical  reason  as  to  why  some 
evidence  is  given  more  weight  than 
other  evidence,  the  ALJs  and  the  Board 
may  not  overturn  the  determination 
simply  because  they  would  have 
accorded  more  weight  to  the  evidence  in 
support  of  coverage.  In  some  situations, 
different  judgments  by  different 
contractors  may  be  supportable, 
especially  if  explained  by  differences 
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such  as  the  ready  availabilitv  of 
qualified  medical  professionals  in  one 
contractor's  area,  but  not  in  another. 
Moreover,  an  ALf  or  the  Board  may  not 
determine  that  an  LCD  is  unreasonable 
solely  on  the  basis  that  another 
Medicare  contractor  has  Issued  an  LCD 
that  permits  coverage  of  the  service  at 
issue,  under  the  clinical  circumstances 
presented  bv  the  complaint. 

For  legal  interpretations,  the 
reasonableness  standard  would  not  be 
met  if  an  interpretation  is  in  direct 
conflict  with  the  plain  language  of  the 
statute  or  regulation  being  interpreted. 
Moreover,  an  interpretation  in  an  LCD 
would  not  meet  the  reasonableness 
standard  if  it  directly  conflicts  with  an 
NCD  or  with  a  CMS  Ruling.  So  long  as 
an  interpretation  is  one  of  the  readings 
permitted  by  the  plain  language  of  the 
law  and  can  he  reconciled  with  relevant 
policy,  however,  it  must  be  upheld, 
even  if  the  ALl  or  the  Board  might  have 
reached  a  different  result  if  interpreting 
the  statute  or  regulation  in  the  first 
instance. 

Authority  of  ALf s  and  the  Board 

Q^mmfnt:  Some  comments  supported 
the  limited  authoritv  granted  to  the 
.^LJs/Board  in  issuing  decisions,  and 
many  comments  requested  that  the  ALJ/ 
Board  be  granted  greater  authority  in 
issuing  decisions.  A  number  of 
comments  suggested  that  the  proposed 
rule  restricted  AL)/Board  authority  so 
that  the  main  outcome  of  a  decision  of 
unreasonableness  would  be  contractor/' 
CMS  reconsideration,  and  that  a 
decision  of  unreasonableness  should 
result  in  the  policy  being  null  and  void. 
Furthermore,  numerous  comments 
suggested  that  authority  is  not  granted 
to  the  ALI  or  the  Board  in  the  way  that 
the  Congress  intended,  and  that  the 
contractor/CMS  retains  too  much 
authoritv  over  the  process. 

Fifsponse:  We  have  revised  the  final 
regulation  to  allow  for  greater  authoritv 
for  the  adjudicators  in  several  respects. 
In  appropriate  cases,  the  ALJ/Board  mav 
find  a  provision(s)  of  the  LCD/NCD 
invalid  and  may  limit  that  holding  to  a 
beneficiary's  clinical  indication  (or 
similar  condition).  Furthermore,  the 
contractor  or  CMS  would  effectuate  the 
ALI/Board  decision  within  30  days  (if 
not  sooner),  by  either  retiring  or 
withdrawing  the  policy  or  revising  the 
policy  that  would  be  applied 
prospectively.  This  means  that  neither 
the  contractor  nor  CMS  will  applv  a 
policv  that  has  been  held  invalid  to  a 
claim  of  the  aggrieved  party  or  to  any 
other  similar  Medicare  claim  with 
date(s)  of  service  beginning.pn  or  after 
30  days  of  the  adjudicatory  decision. 
Even  though  we  are  giving  broader    n,  .. 


effect  to  the  ALJ/Board  decision  by 
extending  the  decision  to  others  on  a 
prospective  basis,  we  continue  to 
believe  that  the  Congress  intended  that 
CMS  or  its  contractors  would  have  the 
authority  to  develop  clinical  policies. 
Thus,  we  will  maintain  in  the  final  rule 
the  prohibition  against  adjudicators 
developing  new  language  for  LCDs  and 
NCDs. 

After  a  policy  has  been  held  invalid, 
it  will  not  be  applied  to  the  beneficiary 
who  raised  the  challenge  or  to  others 
who  receive  services  after  the  effective 
date  of  the  invalidation.  CMS  or  the 
contractor  may  issue  a  new  or  revised 
LCD/NCD  that  does  not  include  the 
invalrd  provision(s).  The  new  or  revised 
LCD/NCD  would  be  applied 
prospectively.  The  new/revised  LCD/ 
NCD  would  also  be  subject  to  challenge 
under  this  review  process. 

Please  note  that  whenever  we  discuss 
claim  relief  or  dates  of  service  in  the 
context  of  an  ALJ  or  DAB  decision 
holding  invalid  an  LCD  or  NCD,  the 
references  should  be  read  to  include 
pre-service  requests  denied  by  an  M+C 
organization  and  the  dates  of  pre-service 
requests.  The  application  of  this 
regulation  in  the  M+C  context  is 
discussed  further  below. 

Effective  Dates 

Comment:  Several  commenters  stated 
that  timaframes  should  be  set  in  this 
process  to  reflect  the  timeframes  set  in 
the  NCD  process  notice. 

Response:  We  agree  with  the  concept 
of  timeframes,  but  do  not  reference  the 
"NCD  process  notice"  since  that  notice 
does  not  speak  to  this  issue,  and  we 
have  added  language  to  §  426.460  and 
§  426.560  requiring  that  contractors/ 
CMS  either — 

1.  Retire/ withdraw  the  LCD/NCD  in 
its  entirety  within  30  days  of  the  ALJ/ 
Board  decision;  or 

2.  issue  a  revised  LCD/NCD  removing 
the  invalid  provisions,  effective  for 
claims  v\rith  dates  of  service  after  the 
30th  day  of  the  ALJ/Board  decision. 

If  the  Board  issues  a  decision  finding 
an  NCD  provision  invalid  and  the  NCD 
is  revised  to  reflect  the  Board's  decision, 
all  contractors  must  review  and 
appropriately  revise  any  related  LCDs  so 
as  not  to  be  in  conflict  with  the  revised 
NCD.  If  we  choose  to  withdraw  the 
entire  NCD,  the  contractors  must  review 
and  appropriately  revise  any  LCDs  so  as 
not  to  rely  on  the  withdrawn  NCD  as  the 
basis  for  the  LCD. 

Precedential  Value  of  ALJ/Board 
Decisions 

Comment:  One  commenter  stated  that 
previous  ALJ/Board  decisions  should  be 
controlLing  precedent.  Anothec;h.>:-u-i 


commenter  recommended  that  ALJs/ 
Board  be  bound  by  previous  ALJ 
decisions  on  local  policies  in  other 
jurisdictions. 

Response:  We  have  revised  the  final 
rule  at  §  426.431(a)  to  require  ALJs  to 
treat  as  precedential  Board  LCD  and 
NCD  decisions,  and  to  require  the  Board 
to  follow  its  own  applicable  precedents. 
We  believe  this  will  improve  the 
efficiency  of  the  review  process. 
Because  of  differences  in  the  local 
practice  of  medicine,  we  do  not  believe 
it  would  be  prudent  for  ALJs  to  treat  as 
precedential  other  ALJ  decisions  on  an 
LCD  challenge. 

Appeals  of  Decisions  Involving  Joint 
Complaints  and  Consolidated  Reviews 

Comment:  One  commenter  requested 
that  for  joint  appeals,  aggrieved  parties 
should  be  prohibited  from  appealing 
decisions  to  higher  levels  unless  all 
parties  to  the  initial  appeal  agree  to 
appeal. 

Response:  We  will  not  require  in  this 
final  rule  that  all  parties  must  agree  to 
appeal  an  ALJ  decision  as  a  prerequisite 
for  the  appeal  to  continue.  Even  if  some 
individuals  decide  not  to  pursue  an 
appeal,  other  parties  in  the  case  may 
exercise  their  appeal  rights.  Section 
426.470  of  the  regulation  allows  the 
Board  to  consolidate  similar  appeals. 

Appeal  of  ALf  Decision/Board  Review  of 
ALf  Decisions 

Comment:  One  commenter  suggested 
that  we  should  not  be  allowed  to  appeal 
ALJ  decisions  to  the  Board  due  to 
conflicts  of  interest.  Another  commenter 
objected  to  having  the  Board  overturn 
ALJ  decisions  that  were  favorable  to  the 
aggrieved  party  due  to  potential  burdens 
on  the  beneficiary.  Another  commenter 
felt  that  the  regulation  should  not 
require  the  Board  to  affirm  or  reverse 
the  ALJ  decision  in  its  entiretv  and 
suggested  that  the  Board  should  have 
the  discretion  to  reverse  a  decision  in 
part.  We  received  one  comment 
suggesting  the  Board  should  not  support 
a  policy  based  on  a  rationale  that  is  not 
stated  in  the  supporting  documents  that 
were  submitted.  We  also  received  three 
comments  requesting  that  the  Board  not 
be  limited  to  fundamental  rules  of 
procedures,  and  that  it  have  broader 
discretion  in  reviewing  ALJ  decisions. 

Response:  Nothing  in  the  statutory- 
language  of  section  522  suggests  that  the 
Congress  intended  to  bar  the 
government  from  appealing  an  adverse 
decision  of  an  ALJ.  We  believe  that  such 
an  appeal  is  warranted  as  a  mechanism 
to  ensure  that  ALJs  are  applying  the 
statute  and  regulations  correctly,  even  if 
we  rarely  employ  this  strategy.  Because 
the  statute  provides  that  ALJ  decisions  - 
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may  be  reviewed  by  the  Board,  we  have 
retained  the  language  allowing  either 
the  contractor  or  CMS  to  seek  Board 
review  of  ALJ  decisions.  Furthermore, 
our  final  rule  provides  flexibility  in  the 
Board's  review  of  ALI  decisions. 

We  have  modified  the  final  rule  at 
§  426.476(b)  to  provide  that  thf^  Board 
will  review  an  ALI  decision  on  appeal 
to  determine  whether  it  contains  any 
material  error,  including  any  failure  to 
properly  apply  the  reasonableness 
standard.  The  Board  will  not  reverse  a 
decision  for  harmless  error,  but  mav 
remand  if  a  prejudicial  procedural  error 
was  made.  Further,  if  the  ALJ  erred  Ln 
determining  that  the  LCD  record  was 
complete  and  adequate  to  support  the 
validity  of  the  LCD,  the  Board  will 
reverse  and  remand  the  case  to  the  ALj 
to  complete  discovery  and  the  taking  of 
evidence.  We  believe  that  this  standard 
of  review  provides  appropriate 
discretion  for  Board  review  of  ALJ 
decisions. 

Impact  on  Medicare+Choice  (M+C) 

Comment:  One  commenter  suggested 
that  we  should  clarify  an  M+C 
organization's  obligations  when  a 
complaint  is  under  review  b\  both  the 
section  522  process  and  the  M+C 
organization's  existing  appeals  process. 

Response:  If  an  M+C  enrollee  files 
both  an  LCD/NCD  review  request  and  a 
request  for  reconsideration  of  an  adverse 
organization  determination  for  the  same 
item  or  service,  the  M+C.  organization 
should  adjudicate  the  reconsideration 
using  the  coverage  policies  in  place  on 
the  date  the  service  or  item  was 
requested  (in  the  case  of  a  pre-service 
determination)  or  provided  (in  the  case 
of  a  payment  determination).  If  the  LCD/ 
NCD  under  review  is  subsequently 
found  to  be  unreasonable,  then  the 
aggrieved  partv  who  sought  review  of 
the  LCD/NCD  is  entitled  to  have  the 
previously  adjudicated  organization 
determinations  or  reconsidered 
determinations  reopened  and 
adjudicated  without  consideration  of 
the  invalid  LCD/NCD  provision(s).  M+C 
organizations  would  be  responsible  for 
reopening  and  adjudicating  organization 
determinations,  and  the  independent 
review  entity  (IRE)  would  be 
responsible  for  reopening  and 
adjudicating  reconsidered 
determinations. 

Comment:  One  commenter  requested 
that  we  clarify  the  obligations  of  M+C 
organizations  when  an  enrollee  has  an 
appeal  pending  at  the  time  the  revised 
LCD/NCD  becomes  effective. 

Response:  The  type  of  organization 
determination  being  reconsidered 
(payment  or  pre-service)  will  determine 
an  M+C  organization's  obligations  when 


an  enrollee  has  a  reconsideration 
pending  at  the  time  a  revised  LCD/NCD 
becomes  effective.  Consistent  with 
original  Medicare,  LCD/NCD  changes 
may  only  be  applied  prospectively  to 
requests  for  pavTnent.  Therefore,  when 
an  enrollee  requests  reconsideration  of  a 
payment  determination  and  the 
reconsideration  is  pending  at  the  time  a 
revised  LCD/NCD  becomes  effective,  the 
M+C  organization  should  apply  the 
LCD/NCD  in  place  at  the  time  the  item 
or  service  was  provided.  In  responding 
to  a  request  for  reconsideration  of  a  pre- 
service  determination  that  would  be 
affected  by  a  revised  LCD/NCD.  an  M+C 
organization  should  dismiss  the  appeal 
and  reopen  the  adverse  organization 
determination  on  the  basis  of  new  and 
material  evidence.  Thf  M+C 
organization  should  then  apply  the 
revised  LCD/NCD  in  effect  and  issue  a 
revised  organization  determination. 

We  recognize  the  importance  of 
ensuring  timely  transmission  of  ALJ/ 
Board  decisions  and  intend  to  work 
closely  with  the  Medicare  managed  care 
industry  to  make  certain  that  an 
effective  method  of  communicating 
LCD/NCD  changes  is  in  place. 

Comment:  Another  M+C-related 
comment  stated  that  claims  that  were 
adjudicated  using  the  invalidated  LCD/ 
NCD  should  be  eligible  for  a  new 
decision  (so  long  as  the  appeals 
timeframes  have  not  passed). 

Response:  As  noted  in  the  comment 
above.  LCD/NCD  changes  can  only  be 
applied  prospectively  to  requests  for 
payment,  as  was  the  case  under  original 
Medicare.  Therefore,  regardless  of 
subsequent  policy  changes,  for  purposes 
of  reconsidering  a  payment 
determination,  the  relevant  LCD/NCD  is 
the  policy  in  effect  at  the  time  the  item 
or  service  was  provided. 

Comment:  One  commenter  requested 
that  we  clarif)'  whether  a  decision  made 
under  individual  claim  review  is 
considered  an  "organization 
determination,"  as  defined  under  parts 
417  and  422,  giving  rise  to  appeal  rights 

Response:  When  an  M+C  organization 
reopens  and  adjudicates  an  organization 
determination  under  §  426.460(b)(1),  the 
M+C  organization  must  issue  a  revised 
organization  determination,  which  gives 
rise  to  appeal  rights  under  parts  417  and 
422.  An  enrollee  could  benefit  from  a 
revised  LCD/NCD  by  filing  a  new- 
request  for  an  organization 
determination. 

Comment:  One  commenter  requested 
clarification  as  to  whether  our  statutory- 
obligation,  under  section  1852(a)(5)  of 
the  Act,  to  make  fee-for-service 
payments  for  a  significant  cost,  midyear 
change  in  benefits  would  apply  if  a 
significant  cost  threshold  for  an  NCD  is 


met  as  a  result  of  a  decision  by  the 
Board  to  revise  an  NCD. 

Response;  Section  1852(a)(5)  of  the 
Act  provides  that  if  an  NCD  or 
legislative  change  in  benefits  effective  in 
the  middle  of  an  M+C  contract  year 
generates  a  significant  change  in  the 
costs  to  a  M+C  organization  of  providing 
benefits  that  are  the  subject  of  the  NCD. 
and  if  this  significant  change  in  costs 
was  not  incorporated  into  the  M+C 
payment  rates  at  the  time  the  NCD 
becomes  effective,  the  NCD  does  not 
apply  to  the  M+C  contracts  until  the 
first  contract  year  after  new  M+C  rates 
are  published.  Moreover,  section 
1853(c)(7)  of  the  Act  provides  that,  if 
there  is  a  change  in  benefits  resulting  in 
a  significant  increase  in  costs  to  the 
M+C  organization,  we  will  adjust 
appropriately  the  M+C  payment  rates  to 
reflect  this  change.  The  M+C 
organization  must  provide  coverage  of 
the  NCD  or  legislative  change  in  benefits 
by  furnishing  or  arranging  for  the  NCD 
service  or  legislative  change  in  benefits. 
However,  the  M+C  organization  is  not 
required  to  pay  or  assume  risk  for  the 
costs  of  that  ser\'ice  or  benefit  until  the 
contract  year  for  which  payments  are 
adjusted  to  take  into  account  the  cost  of 
the  NCD  service  or  legislative  change  in 
benefits.  Section  422.109  has  been 
revised  to  define  "significant  cost  ' 
thresholds,  and  notes  that,  if  the  costs 
for  new  coverage  or  a  change  in  benefits 
is  significant,  CMS  will  pay  on  a  fee-for- 
service  basis  on  behalf  of  the  M+C 
organization  for  the  new  benefit  until 
the  M+C  rates  are  appropriately 
adjusted.  (These  provisions  do  not 
apply  if  the  change  in  benefits  does  not 
meet  either  significant  cost  threshold 
described  at  §422,109,) 

Automatic  Stay  Upon  Appeal 

Comment:  Three  commenters 
disagreed  with  the  automatic  stay  of  an 
ALJ  decision  when  the  contractor/CMS 
appeals  a  decision  to  the  Board 

Response:  We  disagree.  We  believe  it 
would  be  disruptive  to  beneficiaries 
overall  to  have  ALJ  decisions  implement 
policies  only  to  have  these  policies 
reversed  by  the  Board  This  would 
create  both  an  inefficient  and  confusing 
process  Furthermore,  a  contrary  ruling 
would  require  the  expenditure  of 
significant  resources  to  implement  an 
ALJ  decision  only  to  have  to  change  the 
decision  if  the  Board  reverses. 

Dual  Track  Process 

Comment:  We  received  one  comment 
for  and  one  comment  against  allowing 
aggrieved  parties  the  option  to  pursue 
both  a  reconsideration  and  a  review 
under  these  rules. 
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Response:  We  believe  that  both 
options  should  be  available  to  aggrieved 
parties,  in  order  to  allow  for  the  parties 
to  seek  a  decision  in  the  most 
appropriate  way  possible,  and  to  allow 
the  most  flexibility  to  these  parties. 

Expedited  Judicial  Review 

Comment:  Several  commenters 
suggested  that  the  final  regulations 
should  address  section  1869(f)(3)  of  the 
Act,  which  relates  to  circumstances 
where  a  challenger  may  seek  expedited 
judicial  review  when  there  are  no 
material  issues  of  fact  in  dispute. 

Response:  We  are  not  adopting  these 
comments.  This  section  of  the  statute 
does  not  require  regulatory  action  by 
CMS  because  it  is  related  to  the 
jurisdiction  of  the  judicial  branch  of  the 
government  The  statute  is  self- 
implementing  and  does  not  require 
additional  rulemaking  by  the  Secretarv. 

IV.  Provisions  of  the  Final  Rule 

.-\  Oven  yew 

We  are  establishing  that  a  Medicare 
beneficiary  who  qualifies  as  an 
aggrieved  party  may  challenge  an  LCD 
or  an  NCD  (or  specific  provisions 
therein)  by  filing  a  complaint 
concerning  an  LCD  with  the  office 
designated  by  CMS  on  the  Medicare 
Web  site,  http:/ /www. medicare. gov/ 
covemge/static/appeals.  nsp 
(information  on  the  designated  office 
win  be  available  by  calling  1-800- 
Medicare)  or  by  filing  a  complaint 
concerning  an  NCD  with  the  Board  of 
HHS.  After  a  complaint  is  filed,  the 
adjudicator  determines  whether  the 
complaint  is  acceptable. 

In  this  final  rule,  we  are  adding  in 
§  400.202  a  definition  of  •Local 
coverage  determination  (LCD)"  and 
revising  the  definition  of  "National 
coverage  determination  (NCD)."  The 
definitions  are  specific  to  Medicare  and 
reflect  the  definitions  for  these  terms 
found  in  section  522  of  BIPA.  With  one 
exception  described  below,  this  final 
rule  makes  clear  that  a  determination  of 
the  code  assigned  to  a  service,  if  any,  or 
a  determination  with  respect  to  the 
amount  of  payment  to  be  made  for  the 
service  is  not  included  in  the  definition 
of  an  LCD  or  an  NCD.  We  have  clarified 
that  diagnosis  codes  used  in  an  LMRP 
to  describe  when  a  service  is^  considered 
medically  necessary  are  also  part  of  the 
LCD.  We  use  the  term  "Services"  as 
defined  in  §400.202  to  include  both 
"items  and  services." 

In  §405.732,  "Review  of  a  national 
coverage  decision  (NCD),"  we  revise 
paragraph  (a)  regarding  appeals  of  Part 
A  cases,  to  state  that  an  NCD  is  a 
determination  by  the  Secretary  with 


respect  to  whether  or  not  a  particular 
item  or  service  is  covered  nationally 
under  title  XVIIl.  An  NCD  does  not 
include  a  determination  of  what  code,  if 
any,  is  assigned  to  a  particular  item  or 
service  covered  under  title  XVIII  or  a 
determination  with  respect  to  the 
amount  of  payment  made  for  a 
particular  item  or  service.  NCDs  are 
made  under  section  1862(a)(1)  of  the 
Act  or  other  applicable  provisions  of  the 
Act.  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries,  QIOs, 
HMOs.  GMPs,  HCPPs,  the  Medicare 
Appeals  Council,  and  ALJs. 

This  final  rule  revises  §  405.732(b)  to 
specify  that  an  ALJ  may  not  disregard, 
set  aside,  or  otherwise  review  an  NCD. 
An  ALI  may  review  the  facts  of  a 
particular  case  to  determine  whether  an 
NCD  appdies  to  a  specific  claim  for 
benefits  and,  if  so,  whether  the  NCD  has 
been  applied  correctly  to  the  claim. 

We  are  revising  §  405.732(c)  to  specify 
that  for  initial  determinations  and  NCD 
challenges  under  section  1862(a)(1)  of 
the  Act.  arising  before  October  1,  2002, 
a  court's  review  of  an  NCD  is  limited  to 
whether  the  record  is  incomplete  or 
otherwise  lacks  adequate  information  to 
support  the  validity  of  the  decision, 
unless  the  case  has  been  remanded  to 
the  Secretary  to  supplement  the  record 
regarding  the  NCD.  In  such  cases,  the 
court  may  not  invalidate  an  NCD  except 
upon  review  of  the  supplemental 
record.  For  Part  B  appeals,  we  are 
making  similar  changes. 

In  §405.860,  'Review  of  a  national 
coverage  decision  (NCD),"  we  revise 
paragraph  (a)  regarding  appeals  of  Part 
B  cases  to  specify  that  an  NCD  is  a 
determination  by  the  Secretary  with 
respect  to  whether  or  not  a  particular 
item  or  service  is  covered  nationally 
under  title  XVIII.  An  NCD  does  not" 
include  a  determination  of  what  code,  if 
any,  is  assigned  to  a  particular  item  or 
service  covered  under  title  XVIII  or  a 
determination  with  respect  to  the 
amount  of  payment  made  for  a 
particular  item  or  service.  NCDs  are 
made  under  section  1862(a)(1)  of  the 
Act  or  other  applicable  provisions  of  the 
Act.  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries,  QIOs, 
HMOs.  CMPs.  HCPPs,  Medicare 
Appeals  Council,  and  ALJs. 

We  are  revising  §  405.860(b)  to  specify- 
that  an  ALJ  may  not  disregard,  set  aside, 
or  otherwise  review  an  NCD.  An  ALJ 
may  review  the  facts  of  a  particular  case 
to  determine  whether  an  NCD  applies  to 
a  specific  claim  for  benefits  and,  if  so, 
whether  the  NCD  has  been  applied 
correctly  to  the  claim. 

In  §  465.860(c),  we  specify  that  for 
initial  determinations  and  NCD 
challenges  under  section  1862(a)(1)  of 


the  Act,  arising  before  October  1,  2002, 
a  court's  review  of  an  NCJD  is  limited  to 
whether  the  record  is  incomplete  or 
otherwise  lacks  adequate  information  to 
support  the  validity  of  the  decision, 
unless  the  case  has  been  remanded  to 
the  Secretary  to  supplement  the  record 
regarding  the  NCD.  The  court  may  not 
determine  that  an  item  or  service  is 
covered  except  upon  review  of  the 
supplemental  record. 

We  are  also  adding  a  new  part  426, 
titled  "Reviews  of  Local  and  National 
Coverage  Determinations.  "  to  title  42  of 
the  CFR  to  include  the  following 
subparts: 

•  Subpart  A  contains  general 
provisions  applicable  to  the  entire  part. 

•  Subpart  B  is  reser\'ed. 

•  Subpart  C  contains  the  general 
provisions  applicable  to  the  review  of 
LCDs  and  NCDs. 

•  Subpart  D  contains  the  provisions 
specific  to  the  review  of  LCDs 

•  Subpart  E  contains  the  provisions 
specific  to  the  review  of  NCDs. 

B.  Subpart  A  (General  Provisions) 

Subpart  A  of  part  426  specifies  the 
general  provisions  applicable  to  the 
entire  part.  Section  426.100,  "Basis  and 
scope,"  .sets  forth  the  basis  (under 
sections  1869(f)(1)  and  (f)(2)  of  the  Act), 
and  the  scope  specifies  the  requirements 
and  procedures  for  the  review  of  LCDs 
and  NCDs.  In  §426.110.  we  define  the 
terms  used  in  part  426  whose 
definitions  may  not  otherwi.se  be 
implicit. 

Under  section  522  of  BIPA.  only  an 
"aggrieved  party"  may  file  a  complaint 
to  initiate  the  review  of  an  LCD  or  an 
NCD.  In  this  final  rule,  we  define 
"aggrieved  party"  as  a  Medicare 
beneficiary  who  is  entitled  to  benefits 
under  Part  A,  enrolled  under  Part  B,  or 
both  (including  an  individual  enrolled 
in  fee-for-service  Medicare,  in  a 
Medicare+Choice  plan,  or  in  another 
Medicare  managed  care  plan),  and  is  in 
need  of  coverage  for  a  service  that  is  the 
subject  of  an  applicable  LCD  (in  the 
relevant  jurisdiction)  or  an  NCD  as 
documented  by  the  beneficiar\-'s 
treating  physician.  We  revised  the  final 
rule  to  include  also  as  an  aggrieved 
party  a  beneficiary  who  has  already 
received  the  service  and  is  in  need  of 
coverage,  or  the  estate  of  a  deceased 
beneficiary  in  need  of  coverage. 

Based  on  comments  on  our  proposed 
rule,  in  this  final  rule  we  allow  an 
aggrieved  party's  estate  to  pursue  an 
LCD/NCD  challenge  if  the  aggrieved 
party  died  after  filing  a  proper 
complaint  and  the  aggrieved  partv 
received  the  service  for  which  coverage 
is  sought.  We  also  allow  the  aggrieved 
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party's  estate  to  file  a  complaint  within 

120  days  of  receipt  of  the  denial  notice. 

In  §426.110  we  define  the  following: 

•  "Board"  to  mean  the  Departmental 
Appeals  Board. 

•  Clinical  and  scientific  experts  that 
are  consulted  by  the  ALl  or  the  Board 
as  independent  and  impartial 
individuals,  with  significant  experience 
and/or  published  work  pertaining  to  the 
subject  of  the  review. 

•  "Contractor"  as  a  carrier  (including 
a  DMERC)  or  a  fiscal  intermediarv^  (FI) 
(including  an  RHHI)  that  has 
jurisdiction  for  the  LCD  at  issue. 

•  "Deemed  NCD"  as  a  determination 
that  the  Secretar\'  makes  in  response  to 
a  request  for  an  NCD  bv  an  aggrieved 
party  under  section  ]869(f](4)(B)  and  (C) 
of  the  Act.  that  no  national  coverage  or 
noncoverage  determination  is 
appropriate,  or  the  Secretar\-'s  failure  to 
meet  the  deadline  under  section 
1869(fj(4)(A)(iv)  of  the  Act.  Section 
1869(f)(4)(C)  of  the  Act  deems  certain 
decisions  of  the  Secretary  to  be  NCDs 
for  purposes  of  administrative  review. 
Please  see  our  proposed  rule  for  further 
discussion  of  deemed  NCDs  (67  FR 
5434). 

•  "New  evidence"  is  clinical  or 
scientific  evidence  that  was  not 
previously  considered  by  the  contractor 
or  by  us  before  the  LCD  or  NCD  was 
issued. 

•  "Party"  as  an  aggrieved  party, 
which  is  an  individual  or  estate  who  has 
the  right  to  participate  in  the  LCD  or 
NCD  review  process,  and,  as 
appropriate,  a  contractor  or  CMS.  In  the 
case  of  an  LCD  review,  we  may  choose 
whether  to  be  a  party  in  the  review 
along  with  or  instead  of  the  contractor. 
These  reviews  involve  challenges  to 
important  CMS  policies  that  mav  impact 
many  beneficiaries.  We  note  that  we  are 
always  a  party  to  an  NCD  review  and 
contractors  would  not  participate  in  an 
NCD  review. 

•  "Proprietary  data  '  and    privileged 
information"  are  information  from  a 
source  external  to  CMS  or  a  contractor, 
or  protected  health  information  that 
meets  the  following  criteria:  (1)  It  is 
ordinarily  protected  from  disclosure 
pursuant  to  45  CFR  Part  164,  under  the 
Trade  Secrets  Act  (18  U.S.C.  1905),  or 
under  Exemption  4  or  5  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  as 
specifically  interpreted  in  our 
Departmental  regulations  at  45  CFR 
5.65.  and  (2)  the  party  who  possesses 
the  right  to  protection  of  the  information 
from  public  release  or  disclosure  has  not 
provided  its  consent  to  the  public 
release  or  disclosure  of  that  information. 
Members  of  the  public  that  send  us 
proprietary  data  must  mark  these 
documents  as  such,  and  include  the 


legal  basis  for  any  such  assertion.  Any 
information  received  from  the  public 
that  is  not  designated  as  "proprietary' 
data"  will  not  be  considered 
"proprietarv'." 

•  "Reasonableness  standard"  is  the 
standard  that  an  ALI  or  thewBoard  mu.st 
ap"{5ly  when  conducting  an  LCD  or  an 
NCD  review  In  determining  whether 
LCDs  or  NCDs  are  valid,  the  adjudicator 
must  uphold  a  challenged  policy  (or  a 
provision  or  provisions  of  a  challenged 
policy)  if  the  findings  of  fact, 
interpretations  of  law,  and  applications 
of  fact  to  law  by  the  contractor  or  CMS 
are  reasonable  based  on  the  LCD  or  NCD 
record  and  the  relevant  record 
developed  before  the  ALJ/Board. 

•  "Supplemental  LCD/NCD  record"  is 
a  record  that  the  contractor/CMS 
provides  to  the  ALJ/Board  and  any 
aggrieved  party  and  consists  of  all 
materials  received  and  considered 
during  a  reconsideration.  Materials  that 
are  already  in  the  record  before  the  ALJ/ 
Board  (for  example,  new  evidence 
presented  in  the  taking  of  evidence  or 
hearing)  need  not  be  provided  but  mav 
be  incorporated  by  reference  in  the 
supplement  to  the  LCD/NCD  record. 
The  contractor/CMS  mav  provide 
statements,  evidence,  or  other 
submissions  to  the  ALJ/Board  during 
the  proceedings,  as  provided  elsewhere 
in  these  regulations,  but  such 
submissions  are  not  considered  as 
supplementing  the  LCD/NCD  record. 

•  "Treating  physician"  is  the 
physician  who  is  the  beneficiary's 
primary  clinician  with  responsibility  for 
overseeing  the  beneficiary's  care  and 
either  approving  or  providing  the 
ser\'ice  at  issue  in  the  challenge. 

In  §426.120,  we  explain  how 
deadlines  are  calculated.  In  §426.130, 
we  explain  that  any  documents 
submitted  to  the  ALJ/Board  after  the 
initial  challenge,  excluding  privileged 
or  proprietary  data,  must  also  be  served 
on  all  other  parties  simultaneously 
These  sections  have  been  added  to 
provide  additional  guidance  in 
implementing  the  requirements  of  this 
final  rule. 

C.  Subpart  B  (Reserved) 

We  are  reserving  subpart  B. 

D.  Subpart  C  (General  Pro\isions  for  the 
Review  of  LCDs  and  NCDs) 

The  general  provisions  common  to 
both  the  review  of  LCDs  and  NCDs  are 
established  in  subpart  C.  In  §  426.300(a). 
we  state  that  the  review  of  a  challenged 
provision  (or  provisions)  of  an  LCD  is 
conducted  by  an  ALJ  onlv  upon  the 
receipt  of  an  acceptable  complaint  as 
described  in  §426.400,  We  also  state  in 
§  426.300(b)  that  the  review  of  a 


challenged  provision  (or  provisions)  of 
an  NCD  is  conducted  by  the  Board  only 
upon  the  receipt  of  an  acceptable 
complamt  as  described  in  §426.500.  An 
acceptable  complaint  must  be  filed  with 
the  applicable  adjudicator  bv  an 
aggrieved  party.  Additionally, 
§  426.300(c)  would  allow  for  the  review 
of  deemed  NCDs.  a  process  that  would 
parallel  the  review  of  NCDs. 

In  §  426.310(a).  we  explain  that  LCD 
and  NCD  reviews  are  largely 
independent  of  the  claims  appeal 
processes  set  forth  in  part  405,  subparts 
F  and  G;  part  417.  subpart  Q:  and  part 
422,  subpart  M.  In  §426. 310(b),  we 
require  the  aggrieved  party  to  notify  the 
ALJ/Board  of  any  pending  claim  or 
appeal  related  to  the  LCD/NCD  appeal. 

In  §  426.320(a),  we  explain  that  only 
an  aggrieved  party  may  initiate  a  review 
to  challenge  an  LCD  or  NCD  (including 
a  deemed  NCD),  or  an  existing  specific 
provision  or  provisions  of  an  LCD  or  an 
NCD  by  filing  an  acceptable  complaint. 
In  §426-320(h).  we  explain  that  neither 
an  ALJ  nor  the  Board  will  recognize  as 
valid  any  attempt  to  assign  rights  under 
section  1869(f)  of  the  Act. 

In  §  426.325.  we  describe  the  policies 
that  are.  and  are  not,  subject  to  this 
review.  Under  this  requirement,  an 
aggrieved  party  would  be  allowed  only 
to  challenge  an  LCD  or  NCD. 
Conversely,  an  aggrieved  partv  mav  not 
use  this  process  to  challenge  anything 
that  does  not  meet  the  definition  of  an 
LCD  or  an  NCD  (see  §  426.325).  For 
example,  draft  LCDs  or  NCDs,  and 
coverage  decision  memos  would  be 
excluded  from  review  as  they  are 
predecisional.  LCD  and  NCD  provisions 
that  are  no  longer  in  effect  are  excluded 
from  review.  Other  interpretive  policies 
that  are  not  LCDs  or  NCDs  would  also 
not  be  subject  to  review  under  this 
process.  Provisions  of  contractor 
policies  that  are  based  on  things  other 
than  the  reasonable  and  necessary 
provision  of  section  1862(a)(1)(A)  of  the 
Act,  such  as  benefit  category 
determinations,  statutory  exclusion 
determinations,  and  HCPCS/Revenue 
Code  coding  determinations,  would  not 
be  subject  to  review  under  this  part.  In 
addition,  any  M+C  or  other  managed 
care  plan  policy,  rule,  or  procedure  is 
not  subject  to  review  under  this  process. 
Individual  claim  determinations  by 
adjudicators  are  also  not  subject  to 
review  under  this  process. 

In  §426.330.  we  state  that  the 
aggrieved  party  filing  the  complaint 
bears  the  burden  of  proof  and  the 
burden  of  persuasion  for  the  issue  or 
issues  raised  in  the  complaint.  The 
burden  of  persuasion  will  be  judged  by 
a  preponderance  of  the  evidence. 
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Section  426.340  provides  procedures 
to  be  followed  after  discovery  and  the 
taking  of  evidence  are  complete.  If  an 
aggrieved  party  has  submitted  new- 
evidence  pertaining  to  an  LCD  or  NCD 
which  the  ALf  or  tlie  Board  finds 
admissible,  the  ALI/Board  must  review 
the  new  evidence  and  decide  if  the  new- 
evidence  has  the  potential  to 
significantly  affect  the  evaluation  of  the 
LCD/NCD  provisinn(s)  m  question 
under  the  reasonableness  standard.  If 
the  ALJ  or  the  Board  determines  that  the 
new  evidence  does  not  have  the 
potential  to  significantly  affect  the  ALJ's 
or  the  Board's  evaluation  of  LCD/NCD 
provisions,  the  review  shall  go  forward 
to  a  decision  on  the  merits.  If  the  ALJ 
or  the  Board  decides  that  the  new 
evidence  has  the  potential  to 
significantly  affect  the  evaluation  of  the 
policy,  the  AL)  or  the  Board  must  stay 
the  proceedings  and  send  the  new 
evidence  to  the  contractor  or  CMS.  The 
contractor  or  CMS  has  10  davs  upon 
receiving  the  evidence  from  the  ALf  or 
the  Board  to  provide  a  statement 
indicating  whether  a  revision/ 
reconsideration  will  be  initiated.  If  the 
contractor  or  CMS  informs  the  ALJ  or 
the  Board  that  a  revision/ 
reconsideration  has  been  or  will  be 
initiated,  then  the  stay  shall  continue 
and  the  ALI  or  the  Board  shall  set 
appropriate  timeframes  (not  more  than 
90  days)  by  which  the  revision/ 
reconsideration  will  be  completed.  If  the 
contractor  or  CMS  chooses  not  to 
initiate  a  revision/reconsideration  and 
does  not  retire/withdraw  the  LCD/NCD, 
the  ALJ  or  the  Board  proceedings  will 
continue  on  the  original  LCD/NCD. 

E.  Subpart  D  (The  Review  of  an  LCD) 
and  Subpart  E  (The  Review  of  an  NCD) 

In  subparts  D  and  E.  we  set  forth  the 
procedures  for  the  review  of  LCDs  and 
NCDs,  respectively.  The  process  for  LCD 
and  NCD  reviews  is  largely  the  same 
with  the  exception  of  the  following: 

•  LCDs  are  hased  on  section 
1862(a)(1)(A)  of  the  Act:  NCDs  may  also 
be  based  on  other  statutory  provisions. 

•  LCD  reviews  are  conaucted  bv  an 
ALJ:  NCD  reviews  are  conducted  by  the 
Board 

•  ALJs  and  contractors  participate  in 
an  LCD  review;  there  is  no  role  for  ALJs 
or  contractors  in  an  NCD  review. 

•  We  are  not  always  a  party  to  an  LCD 
review,  but  are  always  a  party  to  an 
NCD  review. 

•  Amicus  participation  is  not  allowed 
when  reviewing  an  LCD.  but  may  be 
allowed  when  reviewing  an  NCD. 

•  Board  decisions  regarding  NCDs 
will  be  made  available  on  the  Medicare 
Internet  site,  without  beneficiary- 
identifying  information. 


For  the  purpose  of  this  preamble,  we 
consolidate  the  discussion  of  the 
requirements  and  policy  decisions  when 
possible.  Sections  426.400  and  426.500 
contain  the  requirements  for  filing  an 
acceptable  complaint  regarding  a 
provision  or  provisions  of  an  LCD  and 
an  NCD,  respectively.  In  both  cases,  a 
complaint  must  be  in  writing  and  must 
be  from  an  aggrieved  party.  In 
§  426.400(a),  we  require  that  complaints 
regarding  LCDs  be  submitted  to  the 
office  designated  by  CMS  on  the 
Medicare  Web  site,  http:// 
www.medicare.gov/coverage/static/ 
appeals.asp  (information  on  the 
designated  office  will  be  available  by 
calling  1-800-Medicare)  or  by  filing  a 
complaint  concerning  an  NCD  with  the 
Board  of  HHS  (see  §426. 500(a)).  Should 
the  appropriate  office  change  in  the 
future,  this  regulation  shall  be  read  to 
conform  to  that  change,  and  the 
information  will  be  made  publicly 
available.  We  have  simplified  and 
clarified  the  complaint-filing 
procedures. 

In  §  426.400(b)  and  §  426.500(b).  we 
explain  the  circumstances  under  which 
a  complaint  will  be  considered  timely 
received.  A  complaint  will  not  be 
considered  timelymnless  it  is  received 
by  the  office  designated  by  CMS/Board 
of  HHS  within— (1)  6  months  of  the 
written  statement  from  each  aggrieved 
party's  tieating  physician  for  aggrieved 
parties  who  choose  to  file  an  LCD/NCD 
challenge  before  receiving  the  service; 
or  (2)  120  days  of  the  initial  denial 
notice  for  aggrieved  parties  who  choose 
to  file  an  LCD/NCD  challenge  after 
receiving  the  service. 

In  §  426.400(c)(1)  and  §  426.500(c)(1), 
we  require  a  valid  complaint  to  contain 
beneficiary-identifying  information  and 
a  written  statement  from  the  treating 
physician  indicating  that  the  beneficiary 
needs  the  service  that  is  the  subject  of 
the  LCD/NCD.  We  also  require  the 
information  in  §  426.400(c)(2)  and  (c)(3) 
and  §  426.500(c)(2)  and  (c)(3),  which  is 
necessary  to  identify  the  LCD  or  NCD 
(or  the  specific  provision  or  provisions 
of  the  LCD  or  NCD)  that  is  (are) 
adversely  affecting  the  aggrieved  party. 
In  addition,  we  require  a  statement  from 
the  aggneved  party  that  explains  the 
rationale  for  the  complaint. 

In  §  426.400(c)(4)  and  §  426.500(c)(4). 
we  also  allow  the  aggrieved  party  to 
submit  copies  of  material  clinical  or 
scientific  evidence  that  supports  the 
complaint.  We  require  that  any 
proprietary  data  submitted  be  marked  as 
"proprietary  data"  and  include  the  legal 
basis  for  so  identifying  it.  In  addition,  in 
§  426.400(c)(4)  and  §  426.500(c)(4),  we 
require  that,  in  order  to  be  considered 
and  given  weight  in  LCD  or  NCD 


reviews,  any  such  proprietary  data 
submitted  by  a  manufacturer  of  a  drug 
or  device  must  include  an  affidavit  that 
the  data  consists  of  true  and  correct 
copies  of  all  data  submitted  by  the 
manufacturer  to  the  Food  and  Drug 
Administration  in  relation  to  that  driig 
or  device.  In  §  426.400(d),  we  state  that 
two  or  more  aggrieved  parties  may 
initiate  the  review  of  an  LCD  by  filing 
a  single  written  complaint  with  the  ALJ 
if  the  conditions  in  §426.400(d)(l)(i) 
and  (ii)  are  met.  Similarly,  in 
§  426.500(d),  we  state  that  two  or  more 
aggrieved  parties  may  initiate  the  review 
of  an  NCD  by  filing  a  single  complaint 
with  the  Board  if  the  conditions  in 
§426.500{d)(l)(i)  and  (ii)  are  met. 

Based  on  public  comments,  we  have 
added  §426.403  and  §426.503  to  allow 
the  aggrieved  party  to  submit  new 
evidence  without  withdrawing  the 
complaint. 

Section  426.405  specifies  the 
authority  of  the  ALJ  during  an  LCD 
review,  including  authority  during  a 
hearing,  if  applicable.  Similarly,  in 
§426.505,  we  set  forth  the  specific 
authority  of  the  Board  during  an  NCD 
review,  if  applicable. 

Sections  426.406  and  426.506  prohibit 
ex  parte  contacts  so  that  no  party  or 
person  (except  employees  or  consultants 
of  the  ALJ/Board's  office)  may 
communicate  in  any  way  with  the  ALJ/ 
Board  on  any  substantive  matter  at  issue 
in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

In  §426.410.  we  establish  the  ALJ's 
role  in  docketing  and  evaluating  the 
acceptability  of  LCD  complaints.  These 
procedures  are  very  similar  to  the 
Board's  role  in  docketing  and  evaluating 
the  acceptability  of  NCD  complaints  in 
§426.510.  Under  the  procedures,  the 
adjudicatory  body  receives  and  dockets 
the  complaint,  evaluates  the 
acceptability  of  the  complaint,  and 
resolves  any  consolidation  issues.  The 
appeal  will  be  docketed  under  the  name 
of  the  LCD  or  NCD  rather  than  the 
aggrieved  party  or  parties  to  protect  the 
privacy  of  the  party/parties. 

In  §426.410  and  §426.510,  we 
establish  the  criteria  that  a  complaint 
must  meet  to  be  considered  as  an 
acceptable  complaint  by  an  ALJ  or  the 
Board.  An  aggrieved  party  must  file  the 
complaint;  the  complaint  must  meet  all 
of  the  requirements  of  a  valid  complaint 
regarding  an  LCD  in  §426.400,  or 
regarding  an  NCD  in  §  426.500,  and  may 
only  challenge  a  policy  that  meets  the 
definition  of  an  LCD  or  an  NCD. 
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If  a  complaint  is  deemed  to  be 
unacceptable  after  being  evaluated 
under  §  426.410(b)  or  §  426, 510(b).  the 
applicable  adjudicator  will  provide  the 
aggrieved  party  (or  parties)  one 
opportunity  to  amend  the  unacceptable 
complaint  within  a  timeframe  set  forth 
by  the  adjudicator  (.9ee  §426. 410(c)  and 
§  426.510(c)).  If  the  aggrieved  partv  (or 
parties)  does  not  submit  an  acceptable 
amended  complaint  within  this 
timeframe,  the  adjudicator  wili  issue  a 
decision  dismissing  the  unacceptable 
complaint.  The  aggrieved  party  will  be 
precluded  from  filing  another  complaint 
on  the  same  issue  for  6  months. 

If,  after  having  been  evaluated  under 
§426.410{b)  or  §426. 510(b),  a  complaint 
is  accepted,  the  adjudicator  will  send  a 
letter  to  the  aggrieved  pai1y  (or  parties) 
acknowledging  the  complaint  and 
informing  them  of  the  docket  number 
(see  §  426.410(d)).  The  adjudicator  will 
also  forward  a  copy  of  the  complaint 
and  the  acknowledgement  letter  to  the 
applicable  contractor  and  to  us,  and 
request  that  we  or  the  contractor  send  a 
copy  of  the  LCD  record  to  the  ALJ  and 
all  parties  to  the  LCD  review.  The 
corresponding  section  in  §  426.510(d) 
will  require  the  adjudicator  to  follow 
the  .same  process  for  NClDs.  with  the 
exception  that  the  Board  will  make 
available  to  the  public  information 
concerning  the  complaint  on  its  Web 
site  (see  §426. 510(f))  and  specify  a  time 
period  for  affected  parties  to  request 
amicus  participation. 

In  § 426.410(e)  and  §426. 510(e).  we 
allow  for  adjudicators  to  consolidate 
complaints  regarding  LCDs  and  NCDs, 
respectively.  L'nder  this  provision, 
several  complaints  may  be  consolidated 
into  one  review  if  the  complaints  are 
appropriately  similar.  The  review 
processes  are  not  changed  by  a  decision 
to  consolidate  complaints  into  one 
review. 

In  §426. 510(f)  and  §426.513.  we 
describe  the  opportunity  and  extent  to 
which  interested  parties  may  participate 
in  the  NCD  review  process  as  amicus 
curiae. 

In  §426.415,  we  explain  that  we  mav 
provide  information  to  tlie  AL),  and  all 
parties  to  the  LCD  review,  identifving 
the  person  who  would  represent  the 
contractor  or  CMS  in  the  LCD  review 
process.  We  can  determine  whether  the 
contractor  or  CMS  will  participate  in  the 
review.  Under  the  corresponding 
section  in  §426.515,  we  provide  a  copy 
of  the  NCD  record  (as  described  in 
§426.518)  to  the  Board  and  all  parties 
to  the  NCD  review  within  30  days  of 
receiving  the  Board's  order. 

In  §426.416  and  §426.516.  we 
describe  the  role  of  Medicare  managed 
care  organizations  and  Medicaid  State 


agencies  in  the  LCD  and  NCD  review 
process.  In  §426.417  and  §426.517,  we 
describe  the  role  of  contractors  and  CMS 
in  reviewing  any  new  evidence. 

Sections  426.418  and  426.518 
describe,  respectively,  the  elements  of  a 
contractor's  LCD  record  and  our  NCD 
record,  furnished  to  the  aggrieved  party 
Sections  426  419  and  426.519  describe, 
respectively,  the  elements  of  a 
contractor's  LCD  record  and  our  NCD 
record  furnished  to  the  ALJ  or  Board. 
These  sections  have  been  added  in 
response  to  comments,  and  to  facilitate 
the  review  process  when  privileged  or 
proprietar\-^data  is  submitted.  Generally, 
an  LCD  or  NCD  record  is  composed  of 
documents  and  materials  that  the 
contractor  or  we  considered  during  the 
development  of  the  LCD  or  NCD.  Any 
MCAC  transcripts  would  also  be 
considered  part  of  an  NCD  record.  In  the 
cases  where  comments  are  submitted,  a 
"comment  and  response"  summary 
document  is  sufficient  for  inclusion  in 
the  LCD  record.  In  §426.41 8(b)  and 
§  426.518(b).  we  do  not  include 
privileged  information  or  proprietary 
data,  or  any  new  evidence,  as  part  of  the 
record  furnished  to  the  aggrieved  party. 
In  §426.419  and  §426.519,  we  state  that 
official  records  presented  to  the  Board 
may  contain  proprietary  data  or 
privileged  information,  if  the 
information  was  considered  in  reaching 
the  LCD  or  NCD  under  review.  In  these 
instances,  the  proprietary  data  and 
privileged  information  is  filed  under 
seal  and  is  protected  from  inappropriate 
disclosure  according  to  all  applicable 
statutes  and  regulations,  or  common  law- 
privileges. 

In  §  426.420(a)  and  (b).  we  allow  a 
contractor  to  retire  the  LCD  under 
review  or  revise  the  LCD  to  remove  or 
amend  the  provision  in  question  before 
the  date  the  ALJ  issues  a  decision 
regarding  the  LCD.  Retiring  an  LCD  (or 
provision  of  the  LCD)  means  that  the 
contractor  may  no  longer  use  that  LCD 
in  the  adjudication  of  claims  on  a 
prospective  basis.  We  also  provide  the 
aggrieved  party  individual  claim  review 
under  §  426.460(b).  Thus,  in  most  cases, 
there  would  no  longer  be  a  need  for  an 
LCD  review  because  relief  would  be 
provided.  In  §  426.520(a),  we  may 
withdraw  an  NCD  under  review  or 
revise  an  NCD  to  remove  or  amend  the 
provision  in  question  before  the  date  the 
Board  issues  a  decision  regarding  that 
NCD.  Withdrawing  an  NCD  (or 
provision  of  the  NCD)  means  this  policy 
is  no  longer  a  controlling  authority  for 
our  contractors  and  certain  adjudicators. 
Thus,  there  no  longer  would  be  a  need 
for  an  NCD  review.  In  §426.420fb), 
§426. 420(c).  §426. 420(d),  §426.420(e) 
and  §  426.520(b),  §  426.520(c), 


§  426.520(d).  §  426.520(e),  we  describe 
the  process  for  LCDs  and  NCDs  that  are 
revised  or  reconsidered  while  under 
review.  In  cases  where  an  LCD/NCD 
provision(s)  has  been  revised,  but  not 
completely  removed,  the  review 
continues  because  relief  may  not  have 
been  provided.  This  responds  to 
comments  received,  and  will  ensure  that 
aggrieved  parties  receive  coverage  relief 
when  they  prevail. 

Under  §  426.423  and  §  426.523.  we  are 
permitting  aggrieved  parties  who  filed 
the  complaint  to  withdraw  complaints 
regarding  LCDs  and  NCDs.  respectively. 
We  allow  an  aggrieved  parU'  to 
withdraw  a  complaint  before  the 
applicable  adjudicator  issues  a  decision 
regarding  the  complaint  by  simply 
sending  a  WTitten  notice  to  the  ALJ,  to 
the  applicable  contractor,  and  to  us  (if 
applicable)  for  LCDs,  or  to  the  Board 
and  to  us  for  NCDs  [see  §  426,423{b)  and 
§  426.523(b)).  Under  this  process,  the 
adjudicator  issues  a  decision  (discussed 
later  in  this  section  of  the  preamble) 
dismissing  the  complaint,  and  the 
aggrieved  party  may  not  file  another 
complaint  to  the  same  coverage 
determination  for  6  months. 

In  the  case  of  a  joint  complaint,  one 
or  more  aggrieved  parties  may  withdraw 
from  the  review  without  affecting  the 
status  of  any  remaining  aggrieved  party 
or  parties  named  in  the  complaint.  The 
adjudicator  would  issue  a  decision 
dismissing  the  complaint  for  the 
aggrieved  party  or  parties  who  wish  to 
withdraw,  and  the  review  would 
continue  until  the  adjudicator  issued  a 
decision  on  the  merits,  or  until  each 
aggrieved  party  withdrew  its  complaint. 
Similarly,  if  the  adjudicator  had  decided 
to  hold  a  consolidated  review,  an 
aggrieved  party  or  parties  who  are  part 
of  the  consolidated  review  may 
withdraw  without  affecting  the  status  of 
the  other  aggrieved  party  or  parties  who 
are  part  of  the  consolidated  review  [See 
§  426.423(c)  and  §  426.523(c)). 

Sections  426.425(a)  and  426.525(a) 
contain  the  processes  for  LCD  and  NCD 
reviews,  respectively,  that  take  place 
once  the  record  has  been  filed.  Section 
522  of  the  BIPA  added  sections 
1869(f)(l)(A)(iii)  and  1869(f)(2)(A)(i)  of 
the  Act,  which  specifv'  that  the 
adjudicators  of  NCD  and  LCD  reviews, 
respectively."*   *   *  shall  review  the 
record  and  shall  permit  discoven,'  and 
the  taking  of  evidence  to  evaluate  the 
reasonableness  of  the  determination,  if 
the  [adjudicator]  determines  ihat  the 
record  is  incomplete  or  lacks  adequate 
information  to  support  the  validity  of 
the  determination."  Therefore,  we  allow 
the  aggrieved  party  who  submitted  the 
complaint  to  file  a  statement  alleging 
that  the  LCD  record  (or  the  NCD  record 
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in  the  case  of  an  NCD  review)  is  not 
complete,  or  not  adequate  to  support  the 
validity  of  the  coverage  determination, 
under  the  reasonableness  standard.  This 
statement  will  be  filed  after  the 
aggrieved  party  has  had  adequate  time 
to  review  the  record  (30  davs  after 
receipt  of  the  record,  with  a  possible 
extension  for  good  cause  shown).  The 
statement  will  he  submitted  to  the 
adjudicator,  to  the  contractor  (if  an  LCD 
re\iew),  and  to  us  (if  applicable).  In 
§426. 425(b)  and  §  426.525(b),  we 
explain  that  the  contractor/CMS  has  30 
davs  to  respond. 

in  §  426.425(c)  and  §  426.525(c),  we 
explain  that,  after  the  time  for  filing  has 
expired,  the  ALJ  or  the  Board  will 
evaluate  whether  the  record  is  complete 
and  adequate  to  support  the  validity  of 
the  policy  by  applying  the 
reasonableness  .standard.  If  the 
adjudicator  determines  that  the  record  is 
not  complete,  not  adequate  to  support 
the  validity  of  the  coverage 
determination,  or  both,  the  adjudicator 
will  notif\'  all  parties  to  the  review  of 
this  decision  and  allow  discovery  (as 
proposed  in  M26.432  and  §426.532 
and  discussed  later  in  this  section  of  the 
preamble).  If  the  adjudicator  determines 
that  the  record  is  complete  and  adequate 
to  support  the  validity  of  the  coverage 
determination,  the  adjudicator  will 
issue  a  decision  finding  the  LCD/NCD 
record  complete  and  adequate  to 
support  the  validity  of  the  LCD/NCD 
and  the  review  process  ends.  In 
§  426.425(d)  and  §  426.525(d),  we  state 
that  the  process  described  in  (a).  (Id),  and 
(c)  applies  whenever  an  LCD/NCD 
record  is  supplemented. 

Under  §426.431  and  §426.531,  we 
describe  the  process  that  adjudicators 
will  use  to  review  the  provision(s) 
named  in  a  complaint  based  on  the 
reasonableness  standard.  The  actions  of 
this  process  include  the  following: 

•  Confining  the  LCD/NCD  review  to 
the  provision(s)  of  the  LCD/NCD  raised 
in  the  agorieved  party's  complaint: 

•  Conducting  a  hearing,  unless  the 
matter  can  be  decided  on  the  written 
record; 

•  Closing  the  LCD/NCD  review  record 
to  the  taking  of  evidence: 

•  Issuing  a  decision  as  described  in 
§  426.447  and  §  426.547.  We  further 
state  that  ALJs  may  consider  previous 
ALJ  decisions  regarding  the  LCD 
provisions  with  the  same  issues  and 
facts  and  the  same  clinical  conditions. 
We  also  provide  that  ALJs  must  treat  as 
precedential  any  previous  Board 
decision  that  involves  the  same  LCD 
provision(s),  same  specific  issues  and 
facts  in  question,  and  same  clinical 
conditions.  We  also  provide  that  the 
Board  will  follow  applicable  Board 


precedent  regarding  the  same  NCD 
provisions  and  the  same  clinical 
conditions. 

In  addition,  the  adjudicator  has  the 
option,  under  §  426.431(b)  and 
426.531(b),  to  consult  with  appropriate 
scientific  or  clinical  experts,  and  to 
consider  previous  ALJ  decisions 
(discussed  in  the  section  of  the 
preamble  on  §  426.440  and  §  426.540). 

In  §426.431(c)  and  §426. 531(c),  we 
explain  that  ALJs  and  the  Board  must 
follow  all  applicable  laws  and 
regulations,  and  NCDs,  with  the 
exception  that  the  Board  is  not  bound 
bv  the  NCD  that  is  before  it. 

'  Under  §  426.432  and  §  426*532, 
paragraph  (a),  if  the  ALJ  or  the  Board 
orders  discovery,  the  ALJ  or  the  Board 
will  establish  a  reasonable  timeframe  for 
discovery  and  ensure  that  a  party  to  the 
LCD  or  NGD  review  who  receives  a 
discovery  request  has  certain  rights.  In 
paragraph  (b),  we  state  that  any  party 
receiving  a  discovery  request  may  file  a 
motion  for  a  protective  order  before  the 
date  of  production  of  the  discovery. 

Under  §  426.432  and  §  426.532,  we 
also  set  forth  the  rules  for  discovery 
during  an  LCD  or  NCD  review, 
respectively. 

We  have  eliminated  proposed 
§426. 432(a)(3)  and  §426. 532(a)(3) 
because  we  do  not  expect  any  non- 
parties to  be  required  to  submit 
evidence  in  these  proceedings. 

In  §  426.432(c)  and  §  426.532(c).  we 
list  the  types  of  discovery  that  are 
available.  In  §  426.432(d)  and 
§  426.532(d),  we  explain  what  the  term 
discovery  includes  and  state  that 
discovery  does  not  require  the  creation 
of  any  document.  In  §  426.432(e)  and 
§  426.532(e).  we  identify  forms  of 
discovery  that  are  not  available.  We 
believe  that  this  is  consistent  with 
normal  practice  and  will  avoid 
unnecessary  delays  in  the  coverage 
determination  reviews. 

For  proprietary  data  or  privileged 
information,  §426.432(0  and 
§  426.532(f),  we  have  clarified  that  the 
ALJ/Board  may  not,  under  any 
circumstances,  disclose  this  material  to 
the  public  without  consent  from  the 
party  who  possesses  the  right  to 
protection  of  the  information. 

In  §  426.432(g)  and  §  426.532(g),  we 
state  that  the  ALJ/Board  will  notify  all 
parties  in  writing  of  the  date  when  the 
discovery  period  will  close. 

While  reviewing  a  provision  of  an 
LCD  or  NCD,  the  adjudicator  may,  if 
necessary,  issue  subpoenas.  In  §426,435 
and  §426.535,  we  describe  the  process 
for  obtaining  and  responding  to 
subpoenas  during  a  coverage 
determination  review.  A  request  for  a 
subpoena  to  require  the  attendance  of  an 


individual  at  a  hearing  (or  provide 
evidence  at  a  hearing)  must  be  filed 
with  the  adjudicator  by  a  party  to  the 
coverage  determination  review  at  least 
30  days  before  the  date  of  a  hearing.  In 
addition  to  designating  the  witnesses 
(and  their  locations)  and  the  evidence  to 
be  produced  by  those  witnesses,  the 
subpoena  must  state  the  facts  that  the 
party  expects  the  witness  to  establish, 
and  state  whether  these  facts  could  be 
established  by  other  evidence  or 
without  the  use  of  a  subpoena. 

The  subpoena  sections  also  detail  the 
role  of  adjudicators  in  granting 
subpoenas,  the  role  of  a  party  in  serving 
a  subpoena,  and  the  role  and  rights' of 
the  individual  receiving  a  subpoena 
(including  the  right  to  file  a  motion  to 
quash  a  subpoena).  In  addition,  in 
§  426.435(h)  and  §  426.535(h),  we  also 
set  forth  the  remedy  afforded  under 
section  205(e)  of  the  Act,  if  a  subpoena 
is  not  obeyed. 

We  describe  the  rules  relating  to 
evidence  in  coverage  determination 
reviews  in  §426.440  and  §426.540.  In 
§  426.440(a)  and  §  426.540(a),  we  state 
the  ALJ  or  the  Board  is  not  bound  bv  the 
Federal  Rules  of  Evidence,  but  may 
apply  the  rules,  if  appropriate.  In 
§  426.440(b)  and  §  426.540(b),  we 
provide  that  the  ALJ  or  the  Board  must 
exclude  evidence  that  is  clearly 
irrelevant,  immaterial,  or  unduly 
repetitive.  Sections  426.440(c)  and 
§  426.540(c)  provide  admission  of.  and 
protection  for  the  submission  of 
proprietary/privileged  information 
under  seal.  Sections  426.440(d)  and 
§  426.540(d)  address  the  authority  of  the 
ALJ/Board  over  the  use  of  expert 
witnesses.  Under  §  426.440(e)  and 
§  426.540(e),  we  require  experts 
submitting  reports  to  be  available  for 
cross-examination  at  an  evidentiary 
hearing.  Under  §  426.440(f)  and 
§  426.540(f),  we  require  that,  unless 
otherwise  ordered  by  the  adjudicator  for 
good  cause  shown,  all  documents  and 
other  evidence  be  open  to  examination 
by  all  parties  to  the  review,  except  as  set 
forth  in  §426. 440(c)  and  §  426.540(c). 

Under  §  426.444  and  §  426.544,  we 
describe  an  adjudicator's  dismissal  for 
cause  of  a  complaint  regarding  an  LCD 
or  an  NCD,  respectively.  A  dismissal  is 
effectuated  by  the  issuance  of  a  decision 
dismissing  a  complaint.  In  general,  an 
adjudicator  may  dismiss  a  complaint  if 
an  aggrieved  party  fails  to  attend  or 
participate  in  a  pre-hearing  conference 
(the  pre-hearing  may  be  conducted  by 
telephone)  or  hearing  without  good 
cause  shown  or  fails  to  comply  with  a 
lawful  order  ftom  an  adjudicator  (see 
§  426.444(a)  and  §  426.544(a)).  Under 
§  426.444(b)  and  §  426.544(b),  we 
require  that  the  adjudicator  dismiss 
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complaints  that  fail  to  meet  the 
requirements  for  acceptable  complaints, 
including  complaints  regarding 
inapplicable  policies  or  determinations. 
We  also  require  the  adjudicator  to 
dismiss  a  complaint  if  the  aggrieved 
party  withdraws  the  complaint,  or  if  the 
complaint  seeks  review  of  a  matter 
beyond  the  adjudicator's  authoritv. 

Under  §  426.444(b)(6).  we  also  require 
an  ALf  to  dismiss  a  complaint  if  the 
applicable  contractor  notifies  the  ALl 
that  the  LCD  is  being  retired  or  revised 
to  remove  the  provision  in  question. 
Similarly,  in  §  426.544(b)(6),  the 
complaint  must  be  dismissed  when  we 
notify  the  Board  that  the  NCD  (or 
provision  of  the  NCD)  is  no  longer  in 
effect. 

In  §426.445  and  §426.545,  we  require 
that  witness  fees,  for  appearances 
during  a  hearing,  be  paid  by  the  party 
seeking  to  present  the  witness. 

Under  §426.446  and  §426.546,  we 
require  that  an  ALJ  and  the  Board, 
respectively,  ensure  that  any  hearing 
conducted  regarding  a  LCD  or  NCD 
review  is  open  to  the  public  and 
electronically,  mechanicallv.  or 
stenographically  recorded.  These 
sections  require  that,  except  for 
privileged  information  and  proprietary' 
data,  all  evidence  upon  which  the 
adjudicator  relies  for  a  decision  be 
contained  in  the  public  record,  and  that 
any  pertinent  document  or  record  be 
incorporated  into  the  record  of  the  LCD/ 
NCD  hearing. 

Under  §  426.447  and  §  426.547.  we  set 
forth  the  procedures  for  the  issuance 
and  notification  of  AL)  and  Board 
decisions,  respectively.  Within  90  davs 
from  closing  the  review  record  to  the 
taking  of  evidence,  the  applicable 
adjudicator  is  required  either  to  issue  a 
decision,  including  a  description  of 
appeal  rights,  or  to  provide  notice  that 
the  decision  is  pending,  and  an 
approximate  date  a  decision  will  be 
issued.  In  §426, 547(b).  we  explain  that 
Board  decisions  regarding  NCDs  will  be 
available  on  the  Medicare  Web  site  of 
the  Department  of  Health  and  Human 
Services  and  that  steps  will  be  taken  to 
ensiu-e  the  privacy  of  the  parties  to  the 
review. 

Under  §426.450,  we  describe  the 
required  elements  of  an  ALJ's  decision 
regarding  an  LCD.  In  §426.550.  we 
describe  the  required  elements  of  the 
Board's  decision  regarding  an  NCD. 
Since  Board  decisions  will  be 
published,  identifying  information 
about  beneficiaries  may  be  placed  in  an 
accompanying  cover  letter  giving  notice 
of  the  decision.  This  cover  letter, 
however,  will  not  be  published,  in  order 
to  preser\'e  beneficiaries'  privacv.  As 
discussed  earlier  in  this  section  of  the 


preamble,  a  decision  may  include  the 
dismissal  of  a  complaint  or  a  finding 
that  the  LCD/NCD  record  is  complete 
and  adequate  to  support  the  validity  of 
the  LCD/NCD  under  the  reasonableness 
standard  If  the  ALJ/Board  decision 
neither  dismisses  the  complaint  nor 
finds  that  record  complete  and 
adequate,  the  decision  must  contain  a 
statement  pertaining  to  each  provision 
listed  in  the  complaint  and  state 
whether  the  provision  is  valid  or  invalid 
under  the  reasonableness  standard.  We 
also  require  that  the  decision  include 
the  information  in  §  426.450(b)  and 
§  426.550(b).  which  include  LCD  review 
or  NCD  review  identifying  information, 
claim  information  (if  known),  the  basis 
for  the  decision  (including  findings  of 
fact,  interpretations  of  laws,  and 
application  of  facts  to  the  law),  a 
summary  of  the  evidence  reviewed 
during  the  review,  and  a  statement 
about  appeal  rights.  We  provide  that  the 
materiality  of  any  proprietary  data  or 
privileged  information  in  the  validity 
determination  should  be  discussed  in 
the  decision  without  disclosing  the 
substance  or  contents  of  the  sealed 
evidence.  In  addition,  a  separate 
statement  prepared  and  maintained 
under  seal  will  explain  the  rationale  for 
the  treatment  of  the  proprietar>'  data  or 
privileged  information,  including  any 
necessary  discussion  of  the  data 
themselves.  This  statement  will 
accompany  the  proprietary'  data  or 
privileged  information  under  seal  if  the 
decision  is  appealed  to  the  next  level  of 
review. 

In  §  426.455  and  §  426.555.  we  require 
that  an  ALl  or  the  Board  decision  be 
prohibited  from  doing  any  of  the 
following: 

•  Ordering  us  or  our  contractors  to 
add  any  language  to  an  LCD  or  NCD  or 
to  pay  a  specific  claim. 

•  Establishing  a  time  limit  for  the 
creation  of  a  new  or  revised  LCD  or 
NCD. 

•  Reviewing  or  evaluating  an  LCD  or 
NCD  other  than  the  LCD  or  NCD  under 
review. 

•  Including  a  requirement  for  us  or 
our  contractors  that  specifies  payment, 
coding,  or  systems  changes  for  an  LCD 
or  NCD,  or  deadlines  for  implementing 
these  changes. 

•  Ordering  or  addressing  how  we  or 
our  contractors  should  implement  an 
LCD  or  NCD. 

As  a  result  of  comments  we  received 
on  our  proposed  rule,  we  revised  the 
requirements  concerning  ALJ  or  the 
Board  decisions  to  allow  such  a 
decision  to  direct  us  or  our  contractors 
to  delete  language  from  a  provision  of 
an  LCD  or  NCD,  when  the  adjudicator 
finds  provision(s)  ujureasonable  with 


respect  to  the  aggrieved  party's  clinical 
indications,  and  for  same  or  similar 
conditions.  While  we  have  revised  the 
rule  accordingly,  we  continue  to  believe 
that  ALIs  or  the  Board  should  be 
prohibited  from  ordering  us  or  our 
contractors  to  add  language  to  a  LCD  or 
NCD  provision  and  have  maintained  the 
prohibition  in  this  final  rule.  The  AL]/ 
Board  decision  requiring  a  contractor  or 
CMS  to  strike  an  LCD/NCD  provision 
mav  be  written  narrowlv.  In  one 
example,  an  aggrieved  party  with 
condition  X  challenges  an  LCD  stating 
that  a  particular  service  is  covered  for 
conditions  Y  and  Z  and  contains  the 
following  sentence:  'This  procedure  is 
considered  not  reasonable  or  necessary 
for  all  other  conditions."  The  ALJ  may 
find  that  this  sentence  is  invalid  for 
condition  X.  The  contractor  would  have 
several  options  for  effectuating  this 
decision.  First,  the  contractor  could 
remove  the  sentence  altogether  leaving 
coverage  of  all  conditions  other  than  Y 
and  Z  to  individual  consideration. 
Second,  the  contractor  could  add 
condition  X  to  the  list  of  covered 
conditions.  Third,  the  contractor  could 
revise  the  LCD  to  state  that  the  service 
is  covered  for  conditions  Y  and  Z, 
individual  consideration  will  determine 
coverage  for  condition  X,  and  that  the 
service  is  not  covered  for  all  other 
conditions. 

In  §  426.457  and  §  426.557,  we 
explain  that  ALJ  or  the  Board  decisions 
may  be  written  narrowly  to  hold 
specific  provision(s)  invalid  as  apphed 
to  specific  clinical  indications  and  for 
similar  conditions. 

In  §  426.458,  we  describe  the  ALJ's 
review  record  furnished  to  the  pubhc, 
and  to  the  Board,  and  specify  tliat 
proprietary  data  or  privileged 
information  must  be  under  seal. 

In  §  426.460  and  §  426.560.  we 
describe  the  effect  of  ALJ  or  the  Board 
decisions  issued  under  §426.447  and 
§426.547  Although  an  ALJ  or  the  Board 
will  now  be  allowed  to  order  us  or  our 
contractors  to  strike  down  a  LCD  or 
NCD  provision,  we  continue  to  believe 
that  the  exact  wording  of  a  new 
coverage  determination  should  be  made 
by  the  contractor  or  by  us  These 
policies  affect  other  beneficiaries  and, 
thus,  these  determinations  must  be 
made  by  clinicians  and  scientific 
experts  who  have  the  necessary 
specialized  training.  Thus,  we  and  the 
contractor  will  remain  the  entities 
responsible  for  ensuring  that  the  clinical 
and  scientific  policies  are  sound,  in 
order  to  ensure  the  best  quality  of  care 
for  beneficiaries. 

The  effect  of  an  ALJ  or  Board  decision 
will  depend  on  the  outcome  of  the 
coverage  determination  review.  If  the 


I 
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adjudicator  finds  that  the  provision(s) 
named  in  the  complaint  was  (were) 
valid  under  the  reasonableness 
standard,  the  aggrieved  party  or  parties 
(in  the  case  of  an  LCD  review)  could 
appeal  that  decision  to  the  Board  or  (in 
the  case  of  NCD  review)  may  challenge 
the  final  Departmental  action  in  Federal 
court 

If  the  adjudicator  found  that  the 
provision(s)  listed  in  the  complaint  was 
(were)  invalid  under  the  reasonableness 
standard  and  the  contractor  or  we  do 
not  appeal  this  decision  to  the  Board  in 
a  timely  manner,  the  contractor  must  or 
we  will  do  several  things.  First,  there 
would  be  individual  claim  review  for 
the  aggrieved  party  or  parties  named  in 
the  complaint(s).  * 

•  If  the  aggrieved  party  received  a 
(fee-for-service  or  managed  care)  service 
that  was  the  subject  of  the  challenged 
coverage  determination,  then  the 
contractor  (if  applicable)  or  Medicare 
managed  care  organization  will  not  use 
the  provision(s)  of  the  coverage 
determination  that  was  (were)  found 
invalid  in  the  adjudication  of  that  claim. 

•  If  the  aggiieved  party  has  not 
received  the  service,  the  individual  may 
obtain  the  service  and  file  a  claim, 
which  could  be  reviewed  by  the 
contractor,  without  using  the  provision 
that  has  been  found  invalid. 

Neither  the  first  level  appeal  reviewer 
nor  the  hearing  officer  is  bound  by  the 
invalid  provision.  Specifically,  we  will 
instruct  the  contractor  to  make  a  claim 
determination  without  using  the  LCD  or 
NCD  provision! s)  that  has  been  found 
invalid  in  each  of  the  following 
situations:  (1)  The  claim  has  not  been 
adjudicated  or;  (2)  the  claim  was 
denied.  It  is  important  to  note  that 
individual  claim  review  can  only  be 
provided  to  an  aggrieved  party  if  his  or 
her  individual  claim  or  appeal  has  not 
been  paid  during  the  individual  claims 
adjudication  process.  Furthermore,  the 
contractor/CMS  will  not  use  the  invalid 
provision  as  guidance  to  denv  claims. 

Second,  there  would  be  coverage 
policy  relief.  Within  30  davs  of  the 
issuance  of  an  ALJ  or  the  Board 
decision,  the  contractor  or  CMS  must 
either  retire/withdraw  the  LCD/NCD  or 
revise  the  LCD/NCD  to  remove  the 
provisions  foimd  to  be  invalid  by  the 
ALI  or  the  Board.  The  effective  date  of 
the  retirement/withdrawal  or  revision 
must  be  for  dates  of  service  no  later  than 
the  30th  day  following  issuance  of  the 
ALJ  or  Board  decision.  As  discussed 
earlier,  the  retirement  of  a  coverage 
determination  or  removal  of  a  provision 
of  a  coverage  determination  means  that 
it  can  no  longer  be  used  in  the 
adjudication  of  claims  with  dates  of 


service  after  the  effective  date  of  the 
ALJ/Board  decision. 

Under  §  426.462  and  §  426.562, 
"Notice  of  an  ALJ's  decision,"  and 
"Notice  of  the  Board's  decision,"  we 
require  that,  after  the  ALJ  or  the  Board, 
respectively,  has  made  a  decision 
regarding  an  LCD  or  NCD  complaint,  the 
ALJ  or  the  Board  send  a  written  notice 
of  the  decision  to  each  party.  The  notice 
must  state  the  outcome  of  the  review 
and  inform  each  party  to  the 
determination  of  his  or  her  rights  to  seek 
further  rev'iew  if  he  or  she  is  dissatisfied 
with  the  determination,  and  the  time 
limit  under  which  an  appeal  must  be 
requested. 

LInder  §  426.463  and  §  426.563, 
"Future  New/Revised  LCDs/NCDs,"  we 
state  that  the  contractor  and  CMS  may 
not  reinstitute  an  LCD/NCD  provision 
found  to  be  unreasonable  by  an  ALJ/ 
Boaid  unless  the  contractor/CMS  has  a 
different  basis  (such  as  additional 
evidence).  However,  nothing  in  this 
regulation  shall  be  construed  to  prevent 
contractors  or  CMS  from  developing 
new  or  revised/reconsidered  LCD/NCD 
provisioiis.  as  long  as  these  provisions 
are  developed  using  a  different  basis 
and  evidence. 

In  the  remainder  of  the  sections 
proposed  in  subpart  D,  we  set  forth  the 
procedure  for  appealing  an  ALJ's 
decision  regarding  an  LCD  review.  In 
§  426.465(a),  we  state  that  an  aggrieved 
party  may  appeal  part  or  all  of  an  ALJ's 
decision  that  states  that  a  provision  of 
the  LCD  listed  in  the  complaint  is  valid 
under  the  reasonableness  standard  or 
that  dismisses  a  complaint  (with  certain 
exceptions).  We  also  allow  an  aggrieved 
party  who  was  part  of  a  joint  complaint 
or  a  consolidated  LCD  review  to  appeal 
an  ALJ's  decision  either  independently 
or  as  a  group. 

In  §  426.465(h),  we  state  that  a 
contractor  or  CMS  may  appeal  to  the 
Board  an  ALJ  decision  that  an  LCD  was 
unreasonable.  Because  we  allow  Board 
consolidation  of  similar  appeals,  we 
believe  that  it  is  not  necessary  to 
prohibit  aggrieved  parties  from 
appealing  to  higher  levels  if  one  or  more 
parties  to  a  joint  complaint  withdraw 
from  that  complaint. 

In  §  426.465(c),  we  require  that  the 
implementation  of  the  ALJ  decision  will 
be  stayed  pending  review  by  the  Board. 

In  §  426.465(d),  we  establish  that  we 
do  not  allow  an  aggrieved  party  to 
appeal  a  dismissal  in  certain 
circumstances,  namely,  if  the  aggrieved 
party  who  filed  the  complaint 
withdraws  the  complaint,  or  because  the 
contractor  retired  the  LCD  or  revised  the 
LCD  to  remove  the  provision  in 
question. 


Under  §  426.465(e),  we  require  that  an 
appeal  would  have  to  be  submitted  to 
the  Board  within  30  days  of  the  date  the 
ALJ's  decision  was  issued.  We  believe 
this  is  a  reasonable  timeframe  to  allow 
a  party  to  make  a  decision  on  whether 
to  appeal  and  to  prepare  the  necessary- 
documents,  but  we  permit  the  Board  to 
consider  a  late  appeal  if  good  cause  is 
shown  by  the  party. 

Section  426.465(f)  lists  the  necessary 
components  of  an  appeal  to  identifj'  the 
relevant  parties  and  issues. 

In  §  426.565,  "Board's  role  in  making 
an  LCD  or  NCD  review  record 
available,"  we  require  that  upon  a 
request  from  a  Federal  Court,  the  Board 
must  provide  to  the  Federal  Court,  a 
copy  of  the  Board's  LCD  or  NCD  review 
record  (as  described  in  §426.567). 

In  §  426.566,  we  state  that  a  Board 
decision  is  subject  to  judicial  review. 

In  §426.468,  we  explain  that  an 
aggrieved  party  who  initiates  an  LCD 
review,  but  does  not  appeal  any  part  or 
parts  of  an  ALJ's  decision  to  the  Board 
in  a  timely  manner,  waives  his  or  her 
right  to  any  further  review  of  that  part 
or  those  parts. 

In  §426.470,  we  state  that  the  Board's 
role  in  docketing  and  evaluating  the 
acceptability  of  appeals  of  ALJ  decisions 
is  similar  to  the  process  that  an  ALJ 
would  use  in  docketing  and  evaluating 
the  acceptability  of  a  complaint.  The 
Board  assigns  a  number  to  the  appeal 
and  determines  if  it  meets  all  of  the 
requirements  of  an  acceptable  appeal 
proposed  in  §  426.465.  Unlike  the 
evaluation  of  an  initial  complaint, 
however,  we  require,  in  §  426.470(c). 
that  the  Board  issue  a  decision 
dismissing  an  unacceptable  appeal, 
instead  of  allowing  an  opportunity  to 
amend  am  unacceptable  appeal. 

Upon  the  request  from  the  Board  to 
provide  copies  of  the  LCD  review  record 
under  §426.470,  we  require  that  an  ALJ 
send  a  copy  of  the  LCD  review  record 
to  the  Board. 

Once  the  Board  has  accepted  an 
appeal  to  an  ALJ's  decision  and  received 
the  ALJ's  LCD  review  record,  we 
describe  in  §426.476  the  steps  that  the 
Board  will  take  in  reviewing  the  ALJ's 
decision.  In  addition  to  reviewing  the 
ALJ's  LCD  review  record  and  the  ALJ's 
decision,  the  Board  must  allow^  the 
contractor  or,  if  applicable,  allow  us.  to 
submit  a  statement  to  the  Board  and  the 
aggrieved  party  responding  to  the 
appeal.  The  final  required  step  in  the 
Board  review  of  an  ALJ's  decision  is  to 
issue  a  Board  decision.  We  require  that 
the  Board  must  evaluate  the  ALJ's 
application  of  the  reasonableness 
standard  to  determine  if  the  ALJ's 
decision  was  erroneous. 
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We  believe  that  the  Board  review  of 
an  appeal  of  an  ALl's  decision  should 
remain  a  paper  review  of  existing 
materials.  Accordinglv.  we  establish,  in 
§ 426.476(b).  that  the  Board  will 
determine  whether  the  ALJ  decision 
contains  any  material  error,  and  prohibit 
the  Board  from  considering  any 
evidence  that  is  not  a  part  of  the  AL)'s 
LCD  review  record.  We  establish  that 
the  Board  will  remand  the  case  for 
discovery  and  the  taking  of  evidence  if 
the  ALJ  erroneously  determined  that  the 
contractor's  record  was  complete,  or  if 
the  ALJ  permitted  a  prejudicial 
procedural  error.  In  t)  426.476(c),  we 
establish  the  Board's  scope  of  review 
and  that  the  Board  is  bound  by 
applicable  laws,  regulations,  and  NCDs 
when  reviewing  appeals  of  ALI 
decisions.  These  include  the  applicable 
provisions  of  the  Act.  our  regulations 
and  rulings,  and  NCDs. 

In  §  426.476(d).  we  require  the  Board 
to  dismiss  an  appeal  of  an  .-XLI's 
decision  if  the  contractor  retired  the 
LCD  or  revised  the  LCD  to  remove  the 
provision(s)  in  question  during  the 
appeal. 

In  ^426.4  78.  we  allow  the  contractor 
to  retire  an  LCD  or  revise  the  LCD  to 
remove  the  provision(s)  in  question 
during  the  Board's  review  of  the  ALJ's 
decision.  As  stated  in  the  previous 
paragraph,  this  would  lead  to  the  Board 
dismissing  the  appeal. 

In  «5  426.480,  we  allow  a  party  to 
withdraw  an  appeal  of  an  ALJ's 
decision.  The  provisions  proposed  in 
this  section,  for  a  party  acting  alone  or 
as  part  of  a  joint  or  consolidated  appeal, 
would  be  the  same  as  the  provisions  for 
withdrawing  a  complaint  in  §  426.423. 
In  §426.482.  we  require  the  issuance 
and  notification  of  a  Board  decision 
regarding  an  appealed  ALJ  decision. 
These  provisions  are  the  same  as  the 
provisions  we  described  for  the  issuance 
and  notification  of  an  ALJ  decision. 

In  *!  426.484,  we  set  forth  the 
mandatory  provisions  of  a  Board 
decision  regarding  an  appealed  ALJ 
decision.  We  retjuire  the  Board  to  either 
dismiss  the  appeal  or,  for  each  part  of 
the  ALJ's  decision  named  in  the  appeal, 
to  uphold,  modify  or  reverse  that  part  or 
all  of  the  ALJ's  decision.  Because  the 
Board  is  conducting  a  review  of  the 
ALJ's  decision  using  the  ALJ's  LCD 
review  record,  and  is  not  conducting  a 
de  novo  review  of  the  LC:D  itself,  a 
Board  decision  upholding.  modif\'ing  or 
reversing  each  part,  or  all  of  the  ALJ's 
decision  is  the  proper  outcome.  The 
Board's  decision  must  include  the 
information  necessary  to  identify  the 
appeal,  and  the  rationale  for  the  Board's 
decision. 


In  §426.486.  we  prohibit  the  Board's 
decision  from  including  those 
provisions  that  we  exclude  from  the 
ALJ's  decision,  for  the  reasons  discussed 
earlier  in  this  preamble.  In  §426.487, 
"Board's  Record  on  Appeal  of  an  ALJ 
Decision."  we  state  in  paragraph  (a)  that 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  Board's  LCD  review 
record  furnished  to  the  public  consists 
of  any  document  or  material  that  the 
Board  compiled  or  considered  during  an 
LCD  review. 

Paragraph  (b)  states  that  the  LCD 
review  record  furnished  to  the  Court 
under  appeal  includes,  under  seal, 
material  that  is  privileged  or 
proprietary. 

Paragraph  (c)  states  that  in  any 
instance  where  proprietary  data  or 
privileged  information  is  contained  in 
the  LCD  record  and  the  information  goes 
to  court,  CMS  or  the  Department  will 
seek  to  have  a  protective  order  issued 
for  that  information,  as  appropriate. 

In  §  426.587.   "Record  for  Appeal  of  a 
Board/NCD  decision.'"  we  set  forth  in 
paragraph  (a)  that,  except  as  provided  in 
paragraph  (b)  of  this  section,  the  Board's 
NCD  review  record  furnished  to  the 
court  consists  of  any  document  or 
material  that  the  Board  compUed  or 
considered  during  an  NCD  review.  CMS 
or  the  Department  may  seek  to  have  a 
protective  order  issued  with  respect  to 
proprietary  data  or  privileged 
information. 

We  describe  in  paragraph  (b)  that  the 
NCD  review  record  furnished  the  court 
maintain  the  seal  on  material  that  is 
privileged  or  proprietan,-.  CMS  or  the 
Department  may  seek  to  have  a 
protective  order  issued  with  respect  to 
those  documents. 

In  §  426.488,  we  set  forth  the  effect  of 
a  Board  decision.  Section  426.488(a) 
explains  the  relief  that  is  provided  to  a 
successful  challenger.  Moreover,  there 
may  be  coverage  relief  for  the  aggrieved 
party.  We  also  describe  the  effect  of  the 
Board  reversing  an  ALJ  decision. 

We  permit  the  Board  to  remand  cases 
to  the  ALJ  in  a  limited  number  of 
circumstances.  In  §  426.489(a),  we 
explain  the  process  the  Board  must 
follow  to  remand  a  case  to  the  ALJ.  In 
§  426.489(b),  we  explain  required  action 
by  an  ALJ  upon  a  Board  remand.  In 
§426.490,  a  decision  by  the  Board 
would  constitute  a  final  Agency  action 
and  would  be  subject  to  judicial  review. 
Neither  the  contractor  nor  we  may 
appeal  a  Board  decision. 

V.  CoUection  of  Information 
Requirements 

Lender  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  30- 
day  notice  in  the  Federal  Register  and 


solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  required  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carr\  ing 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  have  solicited  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements: 

Sections  426.400  and  426.500 

Sections  426.400,  Procedure  for  filing 
an  acceptable  complaint  to  a  provision 
(or  provisions)  of  an  LCD,  and  426.500, 
Procedure  for  filing  an  acceptable 
complaint  to  a  provision  or  provisions 
of  an  NCD.  state  that  an  aggrieved  party 
may  initiate  a  review  of  an  LCD  or  .NCD, 
respectively,  by  filing  a  written 
complaint.  These  .sections  also  identify 
the  information  required  in  the 
complaint  to  qualify  as  an  aggrieved 
partA'  as  defined  in  §426.110,  as  well  as 
the  process  and  information  needed  for 
an  aggrieved  party  to  withdraw  a 
complaint.  The  required  documentation 
includes  a  copy  of  the  written 
authorization  to  represent  the 
beneficiarv'.  if  the  beneficiary  has  a 
representative,  and  a  copy  of  a  wTitten 
statement  from  the  treating  physician 
that  the  beneficiary  needs  a  service  that 
is  the  subject  of  the  LCD. 

Based  on  the  lack  of  public 
comments,  we  continue  to  estimate  that 
there  will  be  1.000  LCD  complaints  per 
year  and  that  it  will  take  the  aggrieved 
party  4  hours  to  draft  the  complaint  and 
gather  the  information  to  send  to  us. 
The  national  burden  would  be  4,000 
hours  annually.  We  estimate  that  there 
will  be  15  to  20  NCD  complaints  per 
year.  It  will  take  4  hours,  maximum,  to 
gather  the  information  and  to  write  each 
complaint.  Thus,  we  estimate  a  total  of 
80  hours  per  year  to  comply  with  the 
requirement. 

The  estimate  of  4  hours  is  based  on 
previous  experience  in  both  the  local 
and  national  coverage  development 
processes,  and  the  estimated  time  to 
submit  beneficiary'  and  policy-specific 
information  (for  example,  name, 
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address,  and  polic\  challenged)  and 
collect  and  photocupv  scientific  and 
clinical  evidence.  It  should  actually  take 
less  than  that  amount  of  time  in  NCD 
challenges,  since  the  aggrieved  party  has 
already  sent  us  the  information  and 
merely  has  to  send  it  again. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  and 
Issuances  Group.  Attn.:  Dawn 
Willinghan.  Attn:  CMS-306.3-F, 
Room  C5-14-03.  7500  Security 
Boulevard.  Baltimore.  MD  21244- 
18,50 

(Office  (jf  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC 
20503.  Attn:  Brendg  Aguilar,  CMS 
Desk  Officer. 

\1.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory- 
Planning  and  Review),  as  amended  by 
Executive  Order  13258.  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980,"  Pub.  L.  96-354),  as 
amended.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  Based  on  provider, 
beneficiary,  and  Agency  costs,  our 
analysis  indicates  that  the  c;osts 
involved  with  the  implementation  of 
this  rule  will  not  exceed  $100  million 
annually.  Therefore,  this  rule  is  not 
considered  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
opticms  for  regulatory  relief  of  small 
businesses  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entitv. 


In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  H02(b)  of  the  Act  because  we 
have  determined  that  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
or  a  significant  impact  on  the  operations 
of  a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditures  in 
any  one  year  by  State,  local,  or  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  do 
not  believe  that  this  rule  would  have  an 
effect  on  the  governments  mentioned, 
nor  would  the  private  sector  costs 
associated  with  the  rule  be  greater  than 
$110  million. 

B.  Federaiism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governmCTits,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
This  final  rule  will  not  have  a 
substantial  effect  on  State  or  local 
governmaits. 

C.  Anticipated  Effects 

1   Effects  on  Medicare  Beneficiaries 

In  developing  this  rule,  we  considered 
how  to  make  it  user-friendly  for  the 
individual  beneficiaries  who  qualify  as 
aggrieved  parties  to  initiate  the  review 
of  an  LCD  or  an  NCD.  Possible  access 
obstacles  for  some  aggrieved  parties 
include  limited  financial  resources, 
limited  mobility,  various  disabilities, 
absence  of  legal  representation,  and 
difficulty  in  compiling  and  presenting 
scientific  and  clinical  materials.  We 
have  sought  to  include  means  to 
alleviate  these  obstacles  as  much  as 
possible  through  this  rule,  but  would 
also  expect  the  ALJs  and  the  Board  to 
use  the  flexibility  in  this  rule  to  respond 
to  obstacles  that  mav  confront 


individual  aggrieved  parties  in 
particular  cases. 

Some  concerns  may  remain  about 
how:  to  facilitate  participation, 
especially  when  evidence  is  taken  in 
person,  by  aggrieved  parties  with 
limited  mobility  or  resources.  This  final 
rule  seeks  to  address  this  by  providing 
for  most  evidence  to  be  submitted  in 
written  form  and  by  allowing  use  of  a 
variety  of  electronic  means  for  remote 
attendance  at  any  oral  proceeding,  if  one 
is  needed.  In  addition,  the  rule  provides 
flexibility  for  ALJs  and  the  Board  to 
tailor  proceedings  in  each  case  to  best 
reflect  the  needs  of  the  parties,  the 
appropriate  scope  of  participation,  and 
the  nature  of  the  issues  presented. 

While  we  require  some 
documentation  to  support  a 
complainant's  assertions  of  being  an 
aggrieved  party  (see  §426.400  and 
§  426.500).  we  will  accept  that 
documentation  as  sufficient  to  show 
standing  to  challenge  an  LCD  or  an 
NCD.  By  limiting  this  documentation, 
we  seek  to  simplify  the  process  for  the 
beneficiary,  to  alleviate  privacy 
concerns  about  confidential  medical 
records  and  other  patient-specific 
information,  and  to  reduce  anv  intrusive 
discovery  burden  on  beneficiaries. 

Our  intent  is  to  ensure  that 
beneficiaries  fully  understand  these 
rights.  When  this  final  rule  is  published, 
we  expect  to  produce  a  user-friendlv 
guide  that  beneficiaries  may  use  to 
assist  them  in  accessing  this  process. 

We  have  also  provided  for  appropriate 
measures  to  be  taken  to  address 
confidentiality  and  privilege  issues 
relating  to  privileged  or  confidential 
trade  secrets,  commercial  information, 
or  financial  information. 

2.  Effects  on  Providers 

We  do  not  believe  that  the  provisions 
of  this  rule  will  have  a  significant  effect 
on  providers,  since  the  Congress 
developed  the  BIPA  522  process  for 
beneficiaries.  Providers  may  be 
requested,  however,  to  supply 
documentation  that  an  aggrieved  party 
is  in  need  of  a  specific  service,  and  to 
assist  in  representing  an  aggrieved 
party.  In  addition,  we  have  clarified  in 
the  final  rule  that  this  document  may  be 
in  the  form  of  an  order  or  other  existing 
language  from  the  beneficiary's  medical 
record  and  need  not  be  newh^  created 
material.  It  is  also  possible  for  a 
provider  to  be  subpoenaed  under 
§426.435  and  §426.535.  but  §426.445 
and  §  42B.545  will  allow  for 
compensation  under  this  circumstance. 
While  there  may  be  time  requirements 
placed  on  providers  and  expert 
witnesses  in  this  respect,  there  will  be 
no  additional  monetary  expenses.  As  a 
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result,  we  believe  that  the  rule  will  have 
an  insignificant  economic  impact  on 
health  care  providers  or  the  health  care 
industry  as  a  whole. 

3.  Effects  on  the  Medicare  Program 

The  Medicare  program  would  incur 
certain  significant  administrative  costs 
associated  with  coverage  determination 
reviews,  the  cost  nf  being  a  party  tr) 
coverage  determinatior  reviews,  the 
cost  of  reevaluating  policies,  and  the 
cost  of  changes  to  the  claim  review  and 
appeals  procedures. 

D  Alternativps  Considered 

We  considered  various  alternative 
approaches  for  implementing  the  ALJ  or 
the  Board  decisions  with  respect  to  an 
LCD  and  \CD.  One  alternative  we 
considered  was  to  allow  an  AL}  or  the 
Board  to  specifx'  the  type  of  relief  that 
would  be  afforded  to  the  aggrieved  party 
in  those  instances  in  which  an  ALJ  or 
the  Board  issued  a  finding  of 
unreasonable  under  the  reasonableness 
standard.  We  contemplated  whether  it 
would  be  feasible  based  on  the  record 
devekjped  in  this  proceeding  for  an  ALJ 
or  the  Board  to  order  us  to  make 
payment  for  a  particular  claim  for  the 
individual.  We  determined,  however, 
that  because  the  record  in  a  policy 
challenge  adjudication  focuses  on  the 
challenged  policy,  and  not  on  the 
beneficiary's  particular  medical 
circumstances  or  entitlement  to 
Medicare  benefits,  it  is  not  possible  to 
allow  an  ALJ  or  the  Board  to  order 
payment  in  those  circumstances.  In 
some  cases,  other  statutor>-  restrictions 
may  apply  for  a  particular  claim  that 
would  prevent  Medicare  from  making 
payment  even  if  the  LCD  or  NCD  were 
found  unreasonable.  For  instance,  if 
care  were  furnished  by  an  excluded 
physician  in  other  than  an  emergency 
situation,  section  1862(e)(1)  of  the  Act 
would  bar  Medicare  payment  There  are 
other  e.xamples  where  rules  other  than 
an  NCD  may  lead  to  the  denial  of  a 
claim  (such  as  statutory  exclusion).  To 
avoid  redundant  claims'appeals 
processes,  individual  review  is 
performed  through  our  existing  claims 
appeals  procedures,  but  the  LCD  or  NCD 
that  was  found  unreasonable  by  the  ALJ 
or  the  Board  will  not  be  applied. 

Further,  we  do  not  believe  that  it  is 
appropriate  for  an  ALJ  or  the  Board  to 
add  language  to  coverage 
determinations.  LCDs  and  NCDs  are 
based  on  clinical  and  scientific  evidence 
to  develop  policies  that  are  both  sound 
and  effective,  and  continue  to  ensure 
the  highest  quality  of  covered  care  for 
Medicare  recipients.  For  the  sake  of 
continuing  to  ensure  that  aggrieved 
parties  receive  the  same  quality  care  as 


all  other  Medicare  recipients,  and  for 
the  sake  of  efficiently  administering  this 
process,  we  believe  that  clinicians  and 
scientific  experts  are  best  suited  to 
continue  to  develop  these  policies. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  as  amended  by 
Executive  Order  1.32.58.  this  regulation 
was  reviewed  by  the  Office  of 
.Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health,  Health 
facilities.  Health  maintenance 
organizations  (HMO).  Medicaid, 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases,  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  426 

Administrative  practice  and 
procedure.  Medicare,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  400— INTRODUCTION; 
DEFINITIONS 

■  1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Securitv  Act  (42  U.S.C.  1302  and 
139.5hh)  and  44  U.S.C.  Chapter  35. 

■  2.  Amend  §  400.202  by  adding  the 
definitions  of  "Departmental  Appeals 
Board,"  and  "Local  coverage 
determination  (LCD),"  and  by  revising 
the  definition  of  "National  coverage 
determination  (NCD)"  to  read  as  follow  s 

§  400.202     Definrttons  specific  to  Medicare. 

♦  *  *  «  * 

Departmental  Appeals  Board  means: 
(1)  Except  as  provided  in  paragraphs  (2) 
and  (3)  of  this  definition,  a  Board 
established  in  the  office  of  the  Secretary-, 
whose  members  act  in  panels  to  provide 
impartial  review  of  disputed  decisions 
made  by  operating  components  of  the 
Department  or  by  ALJs. 

(2)  For  purposes  of  review  of  ALJ 
decisions  under  part  405.  subparts  G 
and  H:  part  417.  subpart  Q;  part  422. 
subpart  M;  and  part  478.  subpart  B  of 
this  chapter,  the  Medicare  .Appeals 
Council  designated  by  the  Board  Chair. 

(3)  For  purposes  ofpart  426  of  this 
chapter,  a  Member  of  the  Board  and.  at 
the  discretion  of  the  Board  Chair,  any 


other  Board  staff  appointed  by  the  Board 
Chair  to  perform  a  review  under  that 
part. 

***** 

Local  coverage  determination  (LCD) 
means  a  decision  by  a  fiscal 
intermediary  or  a  carrier  under 
Medicare  Part  A  or  Part  B,  as  applicable, 
whether  to  cover  a  particular  service  on 
an  intermediar\'-wide  or  carrier-wide 
basis  in  accordance  with  section 
1862(a)(1)(A)  of  the  Act.  An  LCD  may 
provide  that  a  service  is  not  reasonable 
and  necessar>-  for  certain  diagnoses  and/ 
or  for  certain  diagnosis  codes.  An  LCD 
does  not  include  a  determination  of 
which  procedure  code,  if  any,  is 
assigned  to  a  service  or  a  determination 
with  respect  to  the  amount  of  payment 
to  be  made  for  the  service. 
***** 

National  coverage  determination 
(NCD)  means  a  decision  that  CMS 
makes  regarding  whether  to  cover  a 
particular  service  nationally  under  title 
XVIII  of  the  Act.  An  NCD  does  not 
include  a  determination  of  what  code,  if 
any.  is  assigned  to  a  service  or  a 
determination  with  respect  to  the 
amount  of  payment  to  be  made  for  the 
service. 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

■  3.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

-Authority:  Sees.  1102,  1861.  1862(a),  1871. 
1874.  1881.  and  1888(k)  of  the  Social 
Security  Act  (42  U.S.C.  1302.  1395x. 
1395y(a).  1395hh.  1395kk,  1395rr  and 
1395ww(k)),  and  sec.  353  of  the  Public 
Health  Service  Act  (42  U.S.C.  263a). 

■  4.  Revise  §  405.732  to  read  follows; 

§405.732     Review  of  a  national  coverage 
determination  (NCD). 

(a)  General  rule.  (1)  An  NCD  is  a 
determination  by  the  Secretan-  for 
whether  or  not  a  particular  item  or 
service  is  covered  nationally  under  title 
XVIII  of  the  Act. 

(2)  An  NCD  does  not  include  a 
determination  of  what  code,  if  any,  is 
assigned  to  a  particular  item  or  service 
covered  under  title  XVIII  or  a 
determination  for  the  amount  of 
payment  made  for  a  particular  item  or 
service. 

(3)  NCDs  are  made  under  section 
1862(a)(1)  of  the  Act  or  other  applicable 
provisions  of  the  Act. 

(4)  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries,  QIOs. 
HMOs.  CMPs,  HCPPs.  the  Medicare 
.\ppeals  Council,  and  ALJs. 
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(b)  Review  by  ALf.  (1)  An  ALJ  may  not 
disregard,  set  aside,  or  otherwise  review 
an  NCD. 

(2)  An  ALJ  may  review  the  facts  of  a 
particular  case  to  determine  whether  an 
NCD  applies  to  a  specific  claim  for 
benefits  and.  if  so,  whether  the  NCD  has 
been  applied  correctly  to  the  claim. 

(c)  Review  by  Court.  For  initial 
determinations  and  NCD  challenges 
under  section  1862(a)(1)  of  the  Act, 
arising  before  October  1,  2002.  a  court's 
review  of  an  NCD  is  limited  to  whether 
the  record  is  incomplete  or  otherwise 
lacks  adequate  information  to  support 
the  validity  of  the  decision,  unless  the 
case  has  been  remanded  to  the  Secretary 
to  supplement  the  record  regarding  the 
NCD.  In  these  cases,  the  court  may  not 
invalidate  an  NCD  except  upon  review 
of  the  supplemental  record. 

■  5.  Revise  §  405.860  to  read  as  follows: 

§405.860     Review  of  a  national  coverage 
determination  (NCO). 

0 

(a)  Genera/ ru/fl.  (1)  An  NCD  is  a 
determination  bv  the  Secretary  for 
whether  or  not  a  particular  item  or 
service  is  covered  nationally  under  title 
XVIIIoftheAct 

(2)  An  NCD  does  not  include  a 
determination  of  what  code,  if  any,  is 
assigned  to  a  particular  item  or  ser\ice 
covered  under  title  XVIII  or  a 
determination  for  the  amount  of 
payment  made  for  a  particular  item  or 
service. 

(3)  NCDs  are  made  under  section 
1862(a)(  1 )  of  the  Act  or  other  applicable 
provisions  of  the  Act. 

(4)  An  NCD  is  binding  on  all  Medicare 
carriers,  fiscal  intermediaries.  QIOs, 
HMOs.  CMPs,  HCPPs.  the  Medicare 
Appeals  Council,  and  ALJs. 

(b)  Review  by  ALJ.  (1)  An  ALJ  may  not 
disregard,  set  aside,  or  otherwise  review 
an  .NCD, 

(2)  An  ALJ  may  review  the  facts  of  a 
particular  case  to  determine  whether  an 
NCD  applies  to  a  specific  claim  for 
benefits  and,  if  so,  whether  the  NCD  is 
applied  correctly  to  the  claim. 

(c)  Review  by  Court.  For  initial 
determinations  and  NCD  challenges 
under  section  1862(a)(1)  of  the  Act. 
arising  before  October  1.  2002,  a  court's 
review  of  an  NCD  is  limited  to  whether 
the  record  is  incomplete  or  otherwise 
lacks  adequate  information  to  support 
the  validity  of  the  decision,  unless  the 
case  is  remanded  to  the  Secretary  to 
supplement  the  record  regarding  the 
NCD.  In  these  cases,  the  court  may  not 
invalidate  an  NCD  except  upon  review 
of  the  supplemental  record. 

■  6.  Add  part  426  to  subchapter  B  to  read 
as  follows: 


PART  42fr— REVIEWS  OF  LOCAL  AND 
NATIONAL  COVERAGE 
DETERMINATIONS 

Subpart  A — General  Provisions 

Sec 

426.100  Basis  and  scope. 

426.110  Definitions. 

426.120  Calculation  of  deadlines. 

426  1:^0  Party  submissions. 

Subpart  B — [Reserved] 

Subpart  C — General  Provisions  for  the 
Review  of  LCDs  and  NCDs 

426.300     Review  of  LCDs,  NCDs,  and  " 

deemed  NCDs. 
426.310    LCD  and  NCD  reviewrs  and 

individual  claim  appeals. 
426.320    Who  may  challenge  an  LCD  or 

NCD. 
426.325     What  may  be  challenged. 
426.330     Burden  of  proof. 
426.340    Procedures  for  review  of  new 

evidence. 

Subpart  D— Review  of  an  LCD 

426.400     Procedure  for  filing  an  acceptable 
complaint  concerning  a  provision  (or 
provisions)  of  an  LCD. 

426.403     Submitting  new  evidence  once  an 
acceptable  complaint  is  filed. 

426.405  Authority  of  the  ALJ. 

426.406  Ex  parte  contacts. 
426.410     Docketing  and  evaluating  the 

acceptability  of  LCD  complaints. 

426.415  CMS' role  in  the  LCD  review. 

426.416  Role  of  Medicare  Managed  Care 
Organizations  (MCOs)  and  State  agencies 
in  the  LCD  review. 

426.417  Contractor's  statement  regarding 
new  evidence. 

426.418  LCD  record  famished  to  the 
aggrieved  party. 

426.419  LCD  record  furnished  to  the  ALJ. 

426.420  Retiring  or  revising  an  LCD  under 
review. 

426.423     Withdrawing  a  complaint  regarding 

an  LCD  under  review. 
426.425     LCD  review. 

426.43 1  ALJ's  review  of  the  LCD  to  apply 
the  reasonableness  standard. 

426.432  Discovery. 
426.435     Subpoenas. 
426  440     Evidence. 

426.444  Dismissals  for  cause. 

426.445  Witness  fees. 

426.446  Record  of  hearing. 

426.447  Issuance  and  notificaUon  of  an 
ALJ's  decision. 

426.450    Mandatory  provisions  of  an  ALJ's 

decision. 
426.455     Prohibited  provisions  of  an  ALJ's 

decision. 

426.457  Optional  provisions  of  an  ALJ's 
decision. 

426.458  ALJ's  LCD  review  record. 
426.460     Effect  of  an  ALJ's  decision. 

426.462  Notice  of  an  ALJ's  decision. 

426.463  Future  new  or  revised  LCDs. 
426.465     Appealing  part  or  all  of  an  ALJ's 

decision. 
426.468    Decision  to  not  appeal  an  ALJ's 

decision. 
426.470    Board's  role  in  docketing  and 

evaluating  the  acceptability  of  appeals  of 

ALJ  decisions. 


426.476    Board  review  of  an  ALJ's  decision. 
426.478    Retiring  or  revising  an  LCD  during 

the  Board's  review  of  an  ALJ's  decision. 
426.480     Withdrawing  an  appeal  of  an  ALJ's 

decision. 
426.482     Issuance  and  notification  of  a 

Board  decision. 
426.484     Mandatory  provisions  of  a  Board 

decision. 

426.486  Prohibited  provisions  of  a  Board 
decision. 

426.487  Board's  record  on  appeal  of  an 
ALJ's  decision. 

426.488  Effect  of  a  Board  decision. 

426.489  Board  remands. 

426.490  Board  decision. 

Subpart  E — Review  of  an  NCD 

426.500     Procedure  for  filing  an  acceptable 
complaint  concerning  a  provision  (or 
provisions)  of  an  NCD. 

426.503     Submitting  new  evidence  once  an 
acceptable  complaint  is  filed. 

426.505  Authority  of  the  Board. 

426.506  £a  parte  contacts. 
426.510    Docketing  and  evaluating  the 

acceptability  of  NCD  complaints. 
426.513     Participation  as  amicus  curiae. 

426.515  CMS' role  in  making  the  NCD 
record  available, 

426.516  Role  of  Medicare  Managed  Care 
Organizations  (MCOs)  and  State  agencies 
in  the  NCD  review  process. 

426.517  CMS'  statement  regarding  new 
evidence. 

426.518  NCD  record  furnished  to  the 
aggrieved  party. 

426.519  NCD  record  furnished  to  the  Board. 

426.520  Withdrawing  an  NCD  under  review 
or  issuing  a  revised  or  reconsidered 
NCD. 

426.523     Withdrawing  a  complain;  regarding 

an  NCD  under  review. 
426.525    NCD  review. 

426.531  Board's  review  of  the  NCD  to  apply 
the  reasonableness  standard. 

426.532  Discovery. 
426.535     Subpoenas. 
426.540    Evidence. 

426.544  Dismissals  for  cause. 

426.545  Witness  fees. 

426.546  Record  of  hearing. 

426.547  Issuance,  notification,  and  posting 
of  a  Board's  decision. 

426.550     Mandator^'  provisions  of  the 

Board's  decision. 
426.555     Prohibited  provisions  of  the 

Board's  decision. 
426.557     Optional  provisions  of  the  Board's 

decision. 
426.560     Effect  of  the  Board's  decision. 

426.562  Notice  of  the  Board's  decision. 

426.563  Future  new  or  revised  or 
reconsidered  NCDs. 

426.565  Board's  role  in  making  an  LCD  or 
NCD  review  record  available. 

426.566  Board  decision. 

426,587    Record  for  appeal  of  a  Board  NCD 
decision. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh) 
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Subpart  A — General  Provisions 

§426.100    Basis  and  scope. 

(a)  Basis.  This  part  implements 
sections  1869(f)(1)  and  (f)(2)  of  the  Act. 
which  provide  for  the  review  of  LCDs. 
NCDs,  and  certain  determinations  that 
are  deemed  to  be  NCDs  bv  statute. 

(b)  Scope.  This  subpart  establishes  the 
requirements  and  procedures  for  the 
review  of  LCDs  and  NCDs. 

§426.110     Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  applv: 

Aggrieved  party  means  a  Medicare 
beneficiary,  or  the  estate  of  a  Medicare 
beneficiary,  who — 

(1)  Is  entitled  to  benefits  under  Part  A. 
enrolled  under  Part  B.  or  both 
(including  an  individual  enrolled  in  fee- 
for-service  Medicare,  in  a 
Medicare+Choicc  plan,  or  in  another 
Medicare  managed  care  plan); 

(2)  Is  in  need  of  coverage  for  a  service 
that  is  denied  based  on  an  applicable 
LCD  (in  the  relevant  jurisdiction)  or  an 
NCD.  regardless  of  whether  the  service 
was  received;  and 

(3)  Has  obtained  documentation  of  the 
need  by  the  beneficiarv's  treating 
physician. 

Board  means  the  Departmental 
Appeals  Board. 

Clinical  and  <;cientific  experts  mean 
experts  that  are  consulted  bv  the  AL)  or 
Board  as  independent  and  impartial 
individuals,  with  significant  experience 
and/or  published  work,  pertaining  to 
the  subject  of  the  review. 

Confractor  means  a  carrier  (including 
a  Durable  Medical  Equipment  Regional 
Carrier),  or  a  fiscal  intermediary 
(including  a  Regional  Home  Health 
Intermediary)  that  has  jurisdiction  for 
the  LCD  at  issue. 

Deemed  SCD  means  a  determination 
that  the  Secretary  makes,  in  response  to 
a  request  for  an  NCD  under  section 
1869(f)(4)(B)  and  (C)  of  the  Act.  that  no 
national  coverage  or  noncoverage 
determination  is  appropriate,  or  the 
Secretary's  failure  to  meet  the  deadline 
under  section  1869(n(4)(A)(iv)  of  the 
Act. 

New  evidence  means  clinical  or 
scientific  evidence  that  was  not 
previously  considered  bv  the  contractor 
or  CMS  before  the  LCD  or  NCD  was 
issued. 

Party  means  an  aggrieved  party, 
which  is  an  individual,  or  estate  who 
has  a  right  to  participate  in  the  LCD  or 
NCD  review  process,  and.  as 
appropriate,  a  contractor  or  CMS. 
Proprietary  data  and  Privileged 
information  means  information  from  a 
source  external  to  CMS  or  a  contractor. 
or  protected  health  information,  that 
meets  the  following  criteria: 


(1)  It  is  ordinarily  protected  from 
disclosure  in  accordance  with  45  CFR 
part  164.  under  the  Trade  Secrets  Act 
(18  U.S.C    1905)  or  under  Exemptions  4 
or  5  of  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  as  specified  in  45  CFR 
5.65. 

(2)  The  party  who  possesses  the  right 
to  protection  of  the  information  from 
public  release  or  disclosure  has  not 
provided  its  consent  to  the  public 
release  or  di.sclosure  of  thp  information. 
Any  information  submitted  by  the 
public  that  is  not  marked  proprietar\'  is 
not  considered  proprietary 

Reasonableness  standard  means  the 
standard  that  an  ALJ  or  the  Board  must 
apply  when  conducting  an  LCD  or  an 
NCD  review.  In  determining  whether 
LCDs  or  NCDs  are  valid,  the  adjudicator 
must  uphold  a  challenged  policy  (or  a 
provision  or  provisions  of  a  challenged 
policy)  if  the  findings  of  fact, 
interpretations  of  law.  and  applications 
of  fact  to  law  by  the  contractor  or  CMS 
are  reasonable  based  on  the  LCD  or  NCD 
record  and  the  relevant  record 
developed  before  the  ALJ  or  the  Board. 

Supplemental  LCD/NCD  record  is  a 
record  that  the  contractor/CMS  provides 
to  the  ALJ/Board  and  anv  aggrieved 
party  and  consists  of  all  materials 
received  and  considered  during  a 
reconsideration.  Materials  that  are 
already  in  the  record  before  the  ALJ/ 
Board  (for  example,  new  evidence 
presented  in  the  taking  of  evidence  or 
hearing)  need  not  be  provided  but  may 
be  incorporated  by  reference  in  the 
supplement  to  the  LCD/NCD  record. 
The  contractor/CMS  may  provide 
statements,  evidence,  or  other 
submissions  to  the  ALJ/Board  during 
the  proceedings,  as  provided  elsewhere 
in  these  regulations,  but  these 
submissions  are  not  considered  as 
supplementing  the  LCD/NCD  record. 

Treating  physician  means  the 
physician  who  is  the  beneficiary's 
priman,'  clinician  with  responsibility  for 
overseeing  the  beneficiary's  care  and 
either  approving  or  providing  the 
service  at  issue  in  the  challenge. 

§426.120     Calculation  of  deadlines. 

In  counting  cld\  -.  Saturdays.  Sundays, 
and  Federal  holidays  are  included.  If  a 
due  date  falls  on  a  Saturday.  Sunday,  or 
Federal  holiday,  the  due  date  is  the  next 
Federal  working  day. 

§426.130     Party  submissions. 

Any  party  submitting  material,  except 
for  material  for  which  a  privilege  is 
asserted,  or  proprietary  data,  to  the  ALJ 
or  the  Board  after  that  party's  initial 
challenge  must  serve  the  material  on  all 
other  parties  at  the  same  time. 


Subpart  B — [Reserved] 

Subpart  C — General  Provisions  for  the 
Review  of  LCDs  and  NCDs 

§426.300     Review  of  LCDs.  NCDs  and 
deemed  NCDs 

laj  Upon  the  receipt  of  an  acceptable 
LCD  complaint  as  described  in 
§  426.400.  an  ALJ  conducts  a  review  of 
a  challenged  provision  (or  provisions)  of 
an  LCD  using  the  reasonableness 
standard. 

(b)  Upon  the  receipt  of  an  acceptable 
NCD  complaint  as  described  in 
§426.500.  the  Board  conducts  an  NCD 
review  of  a  challenged  provision  (or 
provisions)  of  an  NCD  using  the 
reasonableness  standard. 

(c)  The  procedures  established  in  this 
part  governing  the  review  of  NCDs  also 
apply  in  cases  in  which  a  deemed  NCD 
is  challenged. 

§  426.31 0     LCD  and  NCD  reviews  and 
individual  claim  appeals. 

(a)  LCD  and  NCD  reviews  are  distinct 
from  the  claims  appeal  processes  set 
forth  in  part  405,  subparts  G  and  H:  part 
417.  subpart  Q;  and  part  422.  subpart  M 
of  this  chapter. 

(b)  An  aggrieved  party  must  notify  the 
ALJ  or  the  Board,  as  appropriate, 
regarding  the  submission  and 
disposition  of  any  pending  claim  or 
appeal  relating  to  the  subject  of  the 
aggrieved  party's  LCD  or  NCD 
complaint.  This  reporting  obligation 
continues  through  the  entire  LCD  or 
NCD  review  process. 

§  426.320     Who  may  challenge  an  LCD  or 
NCD. 

la)  Only  an  aggrieved  party  may 
initiate  a  review  of  an  LCD  or  NCD 
(including  a  deemed  NCD),  or 
provisions  of  an  LCD  or  NCD  by  filing 
an  acceptable  complaint. 

(b)  Neither  an  ALJ  nor  the  Board 
recognizes  as  valid  any  attempt  to  assign 
rights  to  request  review  under  section 
18fi9(flofthe  Act. 

§  426.  325    VVhat  may  be  challenged. 

(a)  Only  LCDs  or  NCDs  (including 
deemed  NCDs)  that  are  currently 
effective  may  be  challenged. 

(b)  Some  items  are  not  reviewable 
under  this  part,  including  the  following: 

(1)  Pre-decisional  materials, 
including — 

(i)  Draft  LCDs; 

(ii)  Template  LCDs  or  suggested  LCDs; 
and 

(iii)  Draft  NCDs.  including  national 
coverage  decision  memoranda. 

(2)  Retired  LCDs  or  withdrawn  NCDs. 

(3)  LCD  or  NCD  provisions  that  are  no 
longer  in  effect  due  to  revisions  or 
reconsiderations. 
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(4)  Interpretive  policies  that  are  not  an 
LCD  or  NCD. 

(5)  Contractor  decisions  that  are  not 
based  on  section  1862(a)(1)(A)  of  the 
Act. 

(6)  Contractor  claims  processing  edits. 

(7)  Payment  amounts  or 
methodologies. 

(8)  Procedure  coding  issues,  including 
determinations,  methodologies, 
definitions,  or  provisions. 

(9)  Contractor  bulletin  articles, 
educational  materials,  or  Web  site 
frequently  asked  questions. 

(10)  .\ny  M+C  organization  or 
managed  care  plan  policy,  rule,  or 
procedure. 

(1 1 )  .A.n  individual  claim 
determination. 

(12)  Any  other  policy  that  is  not  an 
LCD  or  an  NCD  as  set  forth  in  §  400.202 
of  this  chapter. 

§426.330    Burden  of  proof. 

During  an  L(.D  or  NCD  review,  an 
aggrieved  party  bears  the  burden  of 
proof  and  the  burden  of  persuasion  for 
the  issue(s)  raised  in  a  complaint.  The 
burden  of  persuasion  is  judged  by  a 
preponderance  of  the  evidence. 

§  426.340    Procedures  for  review  of  new 
evidence. 

(a)  The  process  for  review  of  new 
evidence  is  initiated  once  the  ALI/Board 
completes  the  taking  of  evidence. 

(b)  If  an  aggrieved  party  has  submitted 
new  evidence  pertaining  to  the  LCD/ 
NCD  provision(s)  in  question,  and  the 
ALJ  or  the  Board  finds  that  evidence 
admissible,  the  AL|  or  the  Board 
reviews  the  record  as  a  whole  and 
decide  whether  the  new  evidence  has 
the  potential  to  significantly  affect  the 
.'\LJ's  or  the  Board's  evaluation  of  the 
LCD/NCD  provision(s)  in  question 
under  the  reasonableness  standard. 

(c)  If  the  AL|  or  the  Board  determines 
that  the  new  evidence  does  not  have  the 
potential  to  significantly  affect  the  ALJ's 
or  the  Board's  evaluation  of  the  LCD/ 
NCD  provision(s)  in  question  under  the 
reasonableness  standard,  this  evidence 
is  included  in  the  review  record,  and 
the  review  goes  forward  to  a  decision  on 
the  merits. 

(d)  If  the  .^LJ  or  the  Board  determines 
that  the  new  evidence  has  the  potential 
to  significantly  affect  the  ALJ's  or  the 
Board's  evaluation  of  the  LCD  or  NCD 
provision(s)  in  question  under  the 
reasonableness  standard,  then  the  ALJ 
or  the  Board — 

(1)  Stays  the  proceedings  and  ensures 
that  the  contractor  or  CMS.  whichever  is 
appropriate,  has  a  copy  of  the  new- 
evidence  for  its  examination;  and 

(2)  Allows  the  contractor/CMS  10 
days,  generally,  to  examine  the  new 


evidence,  and  to  decide  whether  the 
contractor  or  CMS  initiates  a 
reconsideration. 

(e)  If  the  contractor  or  CMS  informs 
the  ALJ  or  the  Board  by  the  end  of  the 
10  days  that  a  reconsideration  is 
initiated,  and  then  the  ALJ  or  the 
Board — 

(1)  Continues  the  stay  in  proceedings: 
and 

(2)  Sets  a  reasonable  timeframe,  not 
more  than  90  days,  by  which  the 
contractor  or  CMS  completes  the 
reconsideration. 

(f)  The  ALJ  or  Board  lifts  the  stav  in 
proceedings  and  continues  the  review 
on  the  challenged  provision(s)  of  the 
original  LCD  or  NCD,  including  the  new 
evidence  in  the  review  record,  if  the 
contractor  or  CMS — 

(1)  Informs  the  ALJ  or  Board  that  a 
reconsideration  is  not  initiated;  or 

(2)  The  90-day  reconsideration 
timeframe  is  not  met. 

(g)  If  an  LCD  or  NCD  is  reconsidered 
and  revised  within  the  timeframe 
allotted  by  the  ALJ  or  Board,  then  the 
revised  LCD  or  NCD  and  any 
supplement  to  the  LCD  or  NCD  record 

is  forwarded  to  the  ALJ  or  the  Board  and 
all  parties  and  the  review  proceeds  on 
the  LCD  or  NCD. 

Subpart  0 — Review  of  an  LCD 

§  426.400     Procedure  for  filing  an 
acceptable  complaint  concerning  a 
provision  (or  provisions)  of  an  LCD. 

(a)  The  complaint.  An  aggrieved  party 
may  initiate  a  review  of  an  LCD  by  filing 
a  written  complaint  with  the  office  • 
designated  by  CMS  on  the  Medicare 
Web  site,  http://www.medicare.gov/ 
coverage /static /appeals. asp. 

(b)  Timeliness  of  a  complaint.  An  LCD 
complaint  is  not  considered  timely 
unless  it  is  filed  with  the  office 
designated  bv  CMS  within — 

(1)  6  months  of  the  issuance  of  a 
written  statement  from  each  aggrieved 
party's  treating  practitioner,  in  the  case 
of  aggrieved  parties  who  choose  to  file 
an  LCD  challenge  before  receiving  the 
service;  or 

(2)  120  days  of  the  initial  denial 
notice,  in  the  case  of  aggrieved  parties 
who  choose  to  file  an  LCD  challenge 
after  receiving  the  service. 

(c)  Components  of  a  valid  complaint. 
A  complaint  must  include  the 
following: 

(1)  Beneficiary-identifying 
information: 

(i)  Name. 

(ii)  Mailing  address. 

(iii)  State  of  residence,  if  different 
from  mailing  address. 

(iv)  Telephone  number,  if  any. 

(v)  Health  Insurance  Claim  number,  if 
applicable. 


(vi)  E-mail  address,  if  applicable. 

(2)  If  the  beneficiary  has  a 
representative,  the  representative- 
identifying  information  must  include 
the  following: 

(i)  Name. 

(ii)  Mailing  address, 
(iii)  Telephone  number, 
(iv)  E-mail  address,  if  any. 
(v)  Copy  of  the  written  authorization 
to  represent  the  beneficiarv'. 

(3)  Treating  physician  written 
statement.  A  copy  of  a  written  statement 
from  the  treating  physician  that  the 
benefician,-  needs  the  service  that  is  the 
subject  of  the  LCD.  This  statement  may 
be  in  the  form  of  a  written  order  for  the 
service  or  other  documentation  from  the 
beneficiar\''s  medical  record  (such  as 
progress  notes  or  discharge  summary) 
indicating  that  the  beneficiarv'  needs  the 
service. 

(4)  LCD-identifying  information: 

(i)  Name  of  the  contractor  using  the 
LCD. 

(ii)  Title  of  LCD  being  challenged. 

(iii)  The  specific  provision  (or 
provisions)  of  the  LCD  adversely 
affecting  the  aggrieved  party. 

(5)  Aggrieved  party  statement.  A 
statement  from  the  aggrieved  party 
explaining  what  service  is  needed  and 
why  the  aggrieved  party  thinks  that  the 
provision(s)  of  the  LCD  is  (are)  no*  valid 
under  the  reasonableness  standard. 

(6)  Clinical  or  scientific  evidence,  (i) 
Copies  of  clinical  or  scientific  evidence 
that  support  the  complaint  and  an 
explanation  for  why  the  aggrieved  party 
thinks  that  this  evidence  shows  that  the 
LCD  is  not  reasonable. 

(ii)  Any  documents  or  portions  of 
documents  that  include  proprietary  data 
must  be  marked  "proprietary  data,"  and 
include  a  legal  basis  for  that  assertion. 

(iii)  Proprietar\-  data  submitted  by  a 
manufacturer  concerning  a  drug  or 
device  for  which  the  manufacturer  has 
submitted  information  to  the  Food  and 
Drug  Administration,  must  be 
considered  and  given  substantive 
weight  only  when  supported  by  an 
affidavit  certifying  that  the  submission 
contains  true  and  correct  copies  of  all 
data  submitted  by  the  manufacturer  to 
the  Food  and  Drug  Administration  in 
relation  to  that  drug  or  device. 

(d)  Joint  complaints — (1)  Conditions 
for  a  joint  complaint.  Two  or  more 
aggrieved  parties  may  initiate  the  review 
of  an  LCD  by  filing  a  single  written 
complaint  with  the  ALJ  if  all  of  the 
following  conditions  are  met: 

(i)  Each  aggrieved  party  named  in  the 
joint  complaint  has  a  similar  medical 
condition  or  there  are  other  bases  for 
combining  the  complaints. 

(ii)  Each  aggrieved  party  named  in  the 
joint  complaint  is  filing  the  complaint 
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in  regard  to  the  sarae  provision(s)  of  the 
same  LCD, 

(2)  Components  of  a  valid  joint 
complaint.  A  joint  complaint  must 
contain  the  following  information: 

(i)  The  beneficiary-identihing 
information  described  in  paragraph 
(c)(])  of  this  section  for  each  aggrieved 
party  named  m  the  joint  complaint. 

(ii)  The  LCD-identif\'ing  information 
described  in  paragraph  {c)(2)  of  this 
section. 

(iii)  The  documentation  described  in 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section. 

(3)  Timeliness  of  a  jomt  complaint. 
Aggrieved  parties,  who  choose  to  seek 
review  of  an  LCD — 

(i)  Before  receiving  the  service,  must 
file  with  the  ALJ  a  joint  complaint 
within  6  months  of  the  written 
statement  from  each  aggrieved  partv's 
treating  physician. 

(ii)  After  receiving  the  service,  must 
file  with  the  ALJ  a  complaint  within  120 
days  of  each  aggrieved  party's  initial 
denial  notice. 

§  426.403    Submitting  new  evidence  once 
an  acceptable  complaint  is  filed. 

Once  an  acceptable  complaint  is  filed, 
the  aggrieved  party  mav  submit 
additional  new  evidence  without 
withdrawing  the  complaint  untd  the 
.ALJ  closes  the  record. 

§  426.405    Authority  of  the  Al^. 

(a)  An  ALJ  conducts  a  fair  and 
impartial  hearing,  avoids  unnecessarv 
delay,  maintains  order,  and  ensures  that 
all  proceedings  are  recorded. 

(b)  An  ALJ  defers  only  to  reasonable 
findings  of  fact,  reasonable 
interpretations  of  law,  and  reasonable 
applications  of  fact  to  law  by  the 
Secretary. 

(c)  The  ALJ  has  the  authority  to  do 
any  of  the  following: 

(1)  Review  complaints  bv  an 
aggrieved  party  (or  aggrieved  parties). 

(2)  Dismiss  complaints  that  fail  to 
comply  with  §426.400. 

(3)  Set  and  change  the  date,  time,  and 
place  of  a  hearing  upon  reasonable 
notice  to  the  parties. 

(4)  Continue  or  recess  a  hearing  for  a 
reasonable  period  of  time. 

(5)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding. 

(6)  Consult  with  scientific  and  clinical 
experts  on  his  or  her  own  motion 
concerning  clinical  or  scientific 
evidence. 

(7)  Set  schedules  for  submission  of 
exhibits  and  written  reports  of  experts. 

(8)  Administer  oaths  and  affirmations. 

(9)  Examine  witnesses. 


(10)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  at  hearings  as 
permitted  by  this  part. 

(11)  Issue  subpoenas  requiring  the 
production  of  existing  documents 
before,  and  relating  to.  the  hearing  as 
permitted  by  this  part. 

!12)  Rule  on  motions  and  other 
procedural  matters. 

(131  Stav  the  proceedings  in 
accordance  with  §426.340. 

(14)  Regulate  the  scope  and  timing  of 
documentarv  discovery  as  permitted  by 
this  part 

(15)  Regulate  the  course  of  a  hearing 
and  the  conduct  of  representatives, 
parties,  and  witnesses. 

(16)  Receive,  rule  on.  exclude,  or  limit 
evidence,  as  provided  in  §426.340. 

(1 7)  Take  official  notice  of  facts,  upon 
motion  of  a  party. 

(18)  Decide  cases,  upon  the  motion  of 
a  party,  by  summary  judgment  when 
there  is  no  disputed  issue  of  material 
fact. 

(19)  Conduct  any  conference, 
argument,  or  hearing  in  person  or,  upon 
agreement  of  the  parties,  by  telephone, 
picture-tel.  or  any  other  means. 

(20)  Issue  decisions. 

(21)  Exclude  a  party  from  an  LCD 
review  for  failure  to  comply  with  an  ALJ 
order  or  procedural  request  without 
good  cause  shown. 

(22)  Stay  the  proceedings  for  a 
reasonable  time  when  all  parties 
voluntarily  agree  to  mediation  or 
negotiation,  and  provide  mediation 
ser\-ices  upon  request. 

(d)  The  ALJ  does  not  have  authority 
to  do  any  of  the  following  under  this 
part: 

(1)  Conduct  an  LCD  review  or  conduct 
LCD  hearings  on  his  or  her  own  motion 
or  on  the  motion  of  a  nonaggrieved 
party. 

(2)  Issue  a  decision  based  on  ai..v  new- 
evidence  without  following  §  426.340. 
regarding  procedures  for  review  of  new 
evidence. 

(3)  Review  any  decisions  by 
contractors  to  develop  a  new  or  revised 
LCD. 

(4)  Conduct  a  review  of  anv  draft, 
retired,  archived,  template,  or  suggested 
LCDs. 

(5)  Conduct  a  review  of  anv  policy 
that  is  not  an  LCD.  as  defined  in 
§400.202  of  this  chapter. 

(6)  Conduct  a  review  of  any  NCD 
according  to  section  1869(f)(i)(A)(i)  of 
the  Act. 

(7)  Conduct  a  review  of  the  merits  of 
an  unacceptable  LCD  complaint  as 
discussed  in  §  426.410. 

(8)  Allow  participation  by  individuals 
or  entities  other  than — 

(i)  The  aggrieved  party  and/or  his/her 
representative; 


(ii)  CMS  and/or  the  contractor:  and 
(iii)  Experts  called  bv  the  parties  or 
the  ALJ. 

(9)  Compel  the  parties  to  participate 
in  a  mediation  process  or  to  engage  in 
settlement  negotiations. 

(10)  Deny  a  request  for  withdrawal  of 
a  complaint  by  an  aggrieved  party. 

(11)  Compel  the  contractor  to  conduct 
studies,  surveys,  or  develop  new 
information  to  support  an  LCD  record. 

(12)  Deny  a  contractor  the  right  to 
reconsider,  revise  or  retire  an  LCD. 

(13)  Find  invalid  applicable  Federal 
statutes,  regulations,  rulings,  or  NCDs. 

(14)  Enter  a  decision  specif\'ing  terms 
to  be  included  in  an  LCD. 

§  426.406     £x  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  communicates  in  anv 
way  with  the  ALJ  on  any  substantive 
matter  al  issue  in  a  case,  unless  on 
notice  and  opportunity  for  all  parties  to 
participate.  This  provision  does  not 
prohibit  a  person  or  party  from 
inquiring  about  the  status  of  a  case  or 
asking  routine  questions  concerning 
administrative  functions  or  procedures. 

§  426.41 0     Docketing  and  evaktattng  the 
acceptability  of  LCD  complaints. 

(a)  Docketing  the  complaint.  The 
office  designated  by  CMS  does  the 
following  upon  receiving  a  complaint 
regarding  an  LCD: 

Dockets  the  complaint. 

Determines  whether  the  complaint 
is — 

(i)  The  first  challenge  to  a  particular 
LCD:  or 

(ii)  Related  to  a  pending  LCD  review. 

(3)  Forwards  the  complaint  to  the  ALJ 
that  conducts  the  review.  In  cases 
related  to  pending  reviews,  the 
complaint  generally  is  forwarded  to  the 
ALJ  who  is  conducting  the  review. 

(b)  Evaluating  the  acceptability  of  the 
complaint.  The  ALJ  assigned  to  the  LCD 
review  determines  if  the  complaint  is 
acceptable  by  confirming  all  of  the 
following: 

(1)  The  complaint  is  being  submitted 
by  an  aggrieved  party  or.  in  the  case  of 
a  joint  complaint,  that  each  individual 
named  in  the  joint  complaint  is  an 
aggrieved  party  (In  determining  if  a 
complaint  is  acceplable.  the  ALJ 
assumes  that  the  facts  alleged  bv  the 
treating  physician's  documentation 
regarding  the  aggrieved  party's  (or 
parties')  clinical  condition  are  true.) 

(2)  The  complaint  meet*-  the 
requirements  for  a  valid  complaint  in 

§  426,400  and  does  not  challenge  one  of 
the  documents  in  §  426.325(b). 

(c)  Unacceptable  complaint.  (1)  If  the 
ALJ  determines  that  the  complaint  is 
unacceptable,  the  ALJ  must  provide  the 
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aggrieved  party  (or  parties)  one 
opportunity  to  amend  the  unacceptable 
complaint. 

(2)  If  the  aggrieved  party  (or  parties) 
fail(s)  to  submit  an  acceptable  amended 
ciompiain;  within  a  reasonable 
timeframe  as  determined  by  the  ALJ.  the 
AL)  must  issue  a  decision  dismissing 
the  unacceptable  complaint. 

(3)  If  a  complaint  is  determined 
unacceptable  after  one  amendment,  the 
beneficiarv  is  precluded  from  filing 
again  for  h  months  after  being  informed 
that  it  is  unacceptable. 

(d)  Acceptable  complaint.  If  the  ALJ 
determines  that  the  complaint  (or 
amended  complaint)  is  acceptable,  the 
ALI  does  the  following: 

(1)  Sends  a  letter  to  the  aggrieved 
party  (or  parties)  acknowledging  the 
complaint  and  informing  the  aggrieved 
party  (or  parties)  of  the  docket  number 
and  the  deadline  for  the  contractor  to 
produce  the  LCD  record. 

(2)  Forwards  a  copy  of  the  complaint, 
any  evidence  submitted  in  the 
complaint,  and  the  letter  described  in 
paragraph  (d)(1)  of  this  section  to  the 
applicable  contractor  and  CMS. 

(3)  Requires  CMS  or  the  contractor  to 
send  a  copy  of  the  LCD  record  to  the 
ALJ  and  all  parties  to  the  LCD  review 
within  30  days  of  receiving  the  ALl's 
letter,  the  copy  of  tht  complaint,  and 
any  associated  evidence,  subject  to 
extension  for  good  cause  shown. 

(e)  Consolidation  of  complaints 
regarding  an  LCD— (1 )  Criteria  for 
consolidation.  If  a  review  is  pending 
regarding  a  particular  LCD  provision(s) 
and  no  decision  has  been  issued  ending 
the  review,  and  a  new  acceptable 
complaint  is  filed,  the  ALf  consolidates 
the  complaints  and  conducts  a 
consolidated  LCD  review  if  all  of  the 
following  criteria  are  met: 

(i)  The  complaints  are  in  regard  to  the 
same  provision(s)  of  the  same  LCD  or 
there  are  other  bases  for  consolidating 
the  complaints. 

(ii)  The  complaints  contain  common 
questions  of  law.  common  questions  of 
fact,  or  both 

(iii)  Consolidating  the  complaints 
does  not  unduly  delay  the  ALJ's 
decision. 

(2)  Decision  to  consolidate 
complaints  If  an  AL)  decides  to 
consolidate  complaints,  the  AL)  does 
the  following: 

(i)  Provides  notification  that  the  LCD 
review  is  consolidated  and  informs  all 
parties  of  the  docket  number  of  the 
consolidated  review. 

(ii)  Makes  a  single  record  of  the 
proceeding, 

(iii)  Considers  the  relevant  evidence 
introduced  in  each  LCD  complaint  as 
introduced  in  the  consolidated  review. 


(3)  Decision  not  to  consolidate 
complaints  If  an  ALJ  decides  not  to 
consolidate  complaints,  the  ALJ 
conducts  separate  LCD  reviews  for  each 
complaint. 

§426.415    CMS  role  in  the  LCD  review. 

CMS  may  provide  to  the  ALJ.  and  all 
parties  to  the  LCD  review,  information 
identifying  the  person  who  represents 
the  contractor  or  CMS.  if  necessary,  in 
the  LCD  review  process. 

§  426.41 6     Role  of  Medicare  Managed  Care 
Organizations  (MCOs)  and  State  agencies  in 
the  LCD  review. 

Medicare  MCOs  and  Medicaid  State 
agencies  have  no  role  in  the  LCD  review 
process.  However,  once  the  ALJ  has 
issued  its  decision,  the  decision  is  made 
available  to  all  Medicare  MCOs  and 
State  agencies. 

§426.417    Contractor's  statement 
regarding  new  evidence. 

(a)  The  contractor  may  review  any 
new  evidence  that  is  submitted, 
regardless  of  whether  the  ALJ  has  stayed 
the  proceedings,  including  but  not 
limited  to- — 

(1)  New  evidence  submitted  with  the 
initial  complaint; 

(2)  New  evidence  submitted  with'an 
amended  complaint; 

(3)  New  evidence  produced  during 
discovery; 

(4)  New  evidence  produced  when  the 
ALJ  consults  with  scientific  and  clinical 
experts;  aod 

(5)  New  evidence  presented  during 
any  hearing. 

(b)  The  contractor  may  submit  a 
statement  regarding  whether  the  new 
evidence  is  significant  under  §426.340, 
within  such  deadline  as  the  ALJ  may 
set.  I 

§  426.41 8     LCD  record  furnished  to 
aggrieved  party. 

(a)  Elements  of  a  contractor's  LCD 
record  furnished  to  the  aggrieved  party. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  contractor's  LCD  record 
consists  of  any  document  or  material 
that  the  contractor  considered  during 
the  development  of  the  LCD,  including, 
but  not  limited  to,  the  following: 

(1)  The  LCD  being  challenged. 

(2)  Any  medical  evidence  considered 
on  or  before  the  date  the  LCD  was  ' 
issued,  including,  but  not  limited  to,  the 
following: 

(i)  Scientific  articles. 

(ii)  Technology  assessments. 

(iii)  Clinical  guidelines. 

(iv)  Statements  from  clinical  experts, 
medical  textbooks,  claims  data,  or  other 
indication  of  medical  standard  of 
practice. 

(3)  Comment  and  Response  Document 
(a  summary  of  comments  received  by 


the  contractor  concerning  the  draft 
LCD). 

(4)  An  index  of  documents  considered 
that  are  excluded  under  paragraph  (b)  of 
this  section. 

(b)  Elements  of  the  LCD  record  not 
furnished  to  the  aggrieved  party.  The 
LCD  record  furnished  to  the  aggrieved 
party  does  not  include  the  following: 

(1)  Proprietary  data  or  privileged 
information. 

(2)  Any  new  evidence. 

§  426,41 9    LCD  record  furnished  to  the 
ALJ, 

The  LCD  record  furnished  to  the  ALJ 
includes  the  following: 

(a)  Documents  included  in 
§  426.418(a). 

(hj  Privileged  information  and 
proprietary  data  considered  that  must  be 
filed  with  the  ALJ  under  seal. 

§426.420    Retiring  or  revising  an  LCD 
under  review. 

(a)  A  contractor  may  retire  an  LCD  or 
LCD  provision  under  review  before  the 
date  the  ALJ  issues  a  decision  regarding 
that  LCD.  Retiring  an  LCD  or  LCD 
provision  under  review  has  the  same 
effect  as  a  decision  under  §  426.460(b). 

(b)  A  contractor  may  revise  an  LCD 
under  review  to  remove  or  amend  the 
LCD  provision  listed  in  the  complaint 
through  the  reconsideration  process 
before  the  date  the  ALJ  issues  a  decision 
regarding  that  LCD.  Revising  an  LCD 
under  review  to  remove  the  LCD 
provision  in  question  has  the  same 
effect  as  a  decision  under  §  426.460(b). 

(c)  A  contractor  must  notify-  the  ALJ 
within  48  hours  of — 

(1)  Retiring  an  LCD  or  LCD  provision 
that  is  under  review;  or 

(2)  Issuing  a  revised  version  of  the 
LCD  that  is  under  review. 

(d)  If  the  contractor  issues  a  revised 
LCD.  the  contractcr  forwards  a  copy  of 
the  revised  LCD  to  the  ALJ. 

(e)  The  ALJ  must  take  the  following 
actions  upon  receiving  a  notice  that  the 
contractor  has  retired  or  revised  an  LCD 
under  review: 

(1)  If,  before  the  ALJ  issues  a  decision, 
the  ALI  receives  notice  that  the 
contractor  has  retired  the  LCD  or  revised 
the  LCD  to  completely  remove  the 
provision  in  question,  the  ALJ  must 
dismiss  the  complaint  and  inform  the 
aggrieved  party(ies)  who  sought  the 
review  that  he  or  she  or  they  receive 
individual  claim  review  without  the 
retired/withdrawn  provision(s). 

(2)  If,  before  the  ALJ  issues  a  decision, 
the  ALJ  receives  notice  that  the 
contractor  has  revised  the  LCD 
provision  in  question  but  has  not 
removed  it  altogether,  the  ALJ  must 
continue  the  revio^v  based  on  the 
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revised  LCD.  In  this  case,  the  contractor 
must  send  a  copy  of  the  supplemental 
record  to  the  ALJ  and  all  parties  In  that 
circumstance,  the  AL)  permits  the 
aggrieved  party  to  respond  to  the 
revised  LCD  and  supplemental  record, 

§426.423     Withdrawing  a  complaint 
regarding  an  LCD  under  review. 

(a)  Circumstance  under  which  an 
aggrieved  party  may  withdraw  a 
complaint  regarding  an  LCD  An 
aggrieved  party  who  filed  a  complaint 
regarding  an  LCD  mav  withdraw  the 
complaint  before  the  ALJ  issues  a 
decision  regarding  that  LCD.  The 
aggrieved  party  mav  not  fde  another 
complaint  concerning  the  same  coverage 
determination  for  B  months. 

(b)  Process  for  an  aggrieved  partv 
withdrawing  a  complaint  regarding  an 
LCD.  To  withdraw  a  complaint 
regarding  an  LCD.  the  aggrieved  partv 
who  filed  the  complaint  must  send  a 
written  withdrawal  notice  to  the  ALl 
{see  §  426.400).  CMS  (if  applicable),  and 
the  applicable  contractor 
Supplementing  an  acceptable  complaint 
with  new  evidence  does  not  constitute 

a  withdrawal  of  a  complaint,  as 
described  in  §426.40.3. 

(c)  Actions  the  AL!  must  take  upon 
receiving  a  notice  announcing  the  intent 
to  withdraw  a  complaint  regarding  an 
LCD — ( 1 )  LCD  reviews  involving  one 
aggrieved  party  If  the  AL)  receives  a 
withdrawal  notice  regarding  an  LCD 
before  the  date  the  AL|  issued  a  decision 
regarding  that  Lr:D.  the  AL)  issues  a 
decision  dismissing  the  complaint 
under  §  426.444  and  informs  the 
aggrieved  party  that  he  or  she  may  not 
file  another  complaint  to  the  same 
coverage  determination  for  6  months. 

(2)  LCD  reviews  involving  joint 
complaints.  If  the  AL|  receives  a  notice 
from  an  aggrieved  party  who  is  named 
in  a  joint  complaint  withdrawing  a 
complaint  regarding  an  LCD  before  the 
date  the  AL]  issued  a  decision  regarding 
that  LCD.  the  ALI  issues  a  decision, 
dismissing  only  that  aggrieved  partv 
from  the  c:omplaint  under  §426.444. 
The  ALJ  continues  the  LCD  review  if 
there  is  one  or  more  aggrieved  party 
who  does  not  withdraw  from  the  joint 
complaint. 

(3)  Consolidnted  LCD  reviews.  If  the 
ALJ  receives  a  notice  from  an  aggrieved 
party  who  is  part  of  a  consolidated  LCD 
review  withdrawing  a  complaint 
regarding  an  LCD  before  the  date  the 
ALJ  issued  a  decision  regarding  that 
LCD.  the  ALJ  removes  that  aggrieved 
party  from  the  consolidated  LCD  review 
and  issues  a  decision  dismissing  that 
aggrieved  partv's  complaint  under 
§426.444.  The  ALJ  continues  the  LCD 
review  if  there  are  one  or  more 


aggrieved  parties  who  does  not 
withdraw  from  the  joint  complaint 

§426.425    LCD  review. 

(a)  Opportunity  for  the  aggrieved 
party,  after  bis  or  her  review  of  the  LCD 
record,  to  state  why  the  LCD  is  not  valid. 
Upon  receipt  of  the  contractor's  LCD 
record,  the  aggrieved  party  files  a 
statement  explaining  why  the 
contractor's  LCD  record  is  not  complete, 
or  not  adequate  to  support  the  validity 
of  the  LCD  under  the  reasonableness 
standard.  This  statement  must  be 
submitted  to  the  ALJ  and  to  the 
contractor,  or  (]MS.  as  appropriate, 
within  30  days  (or  within  the  additional 
time  as  allowed  by  the  ALJ  for  good 
cause  shown)  of  the  date  the  aggrieved 
party  receives  the  contractor's  LCD 
record. 

(b)  Contractor  response.  The 
contractor  has  30  days  after  receiving 
the  aggrieved  party's  statement  to 
submit  a  response  to  the  ALJ  in  order  to 
defend  the  LCD. 

(c)  ALJ  evaluation.  (1)  After  the 
aggrieved  party  files  a  statement  and  the 
contractor  responds,  as  described  in 

§ 426.425(a)  and  §426. 425(b),  or  the 
dme  for  filing  has  expired,  the  ALJ 
applies  the  reasonableness  standard  to 
determine  whether  the  LCD  record  is 
complete  and  adequate  to  support  the 
validity  of  the  LCD. 

(2)  Issuance  of  a  decision  finding  the 
record  complete  and  adequate  to 
support  the  validity  of  the  LCD  ends  the 
review  process. 

(3)  If  the  ALJ  determines  that  the  LCD 
record  is  not  complete  and  adequate  to 
support  the  validity  of  the  LCD,  the  ALJ 
permits  discovery  and  the  taking  of 
evidence  in  accordance  with  §426.432 
and  §426.440  and  evaluates  the  LCD  in 
accordance  with  §426.431. 

(d)  The  process  described  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section  applies  when  an  LCD  record  has 
been  supplemented,  except  that 
discovery  and  the  taking  of  evidence  are 
not  repeated.  The  period  for  the 
aggrieved  party  to  file  a  statement 
begins  when  the  aggrieved  party 
receives  the  supplement. 

§426.431     ALJ  s  review  of  the  LCD  to  apply 
the  reasonableness  standard. 

(a)  Required  steps.  To  review  the 
provision(s)  listed  in  the  aggrieved 
party's  complaint  based  on  the 
reasonableness  standard,  an  ALJ  must: 

(1)  Confine  the  LCD  review  to  the 
provision(s)  of  the  LCD  raised  in  the 
aggrieved  party's  complaint. 

(2)  Conduct  a  hearing,  unless  the 
matter  can  be  decided  on  the  written 
record. 

(3)  Close  the  LCD  review  record  to  the 
taking  of  evidence. 


[4!  Treat  as  precedential  any  previous 
Board  decision  under  §426.482  that 
involves  the  same  LCD  provisonls), 
same  specific  issue  and  facts  in 
question,  and  the  same  clinical 
conditions. 

(5)  Issue  a  decision  as  described  in 
§426.447. 

fb)  Optional  steps.  The  ALJ  may  do 
the  following  to  applv  the 
reasonableness  standard  to  the 
proviEion(s)  listed  in  the  aggrieved 
party's  complaint: 

(1)  Consuh  with  appropriate  scientific 
or  clinical  experts  concerning  evidence. 

(2)  Consider  any  previous  ALJ 
decision  made  under  §  426.447 
regarding  the  same  provision(s)  of  the 
LCD  under  review  and  for  the  same 
clinical  conditions. 

(c)  Authority  for  ALJs  in  LCD  reviews 
when  applying  the  reasonableness 
standard.  In  applying  the 
reasonableness  standard  to  a  provision 
(or  provisions)  of  an  LCD,  the  ALJ  must 
follow  all  applicable  laws,  regulations, 
rulings,  and  NCDs. 

§426.432     Discovery. 

(a)  General  rule.  If  the  ALJ  orders 
discovery',  the  ALJ  must  establish  a 
reasonable  timeframe  for  discovery. 

fb)  Protective  order — ( 1 )  Request  for  a 
protective  order.  Any  party  receiving  a 
discovery  request  may  file  a  motion  for 
a  protective  order  before  the  date  of 
production  of  the  discovery. 

(2)  The  ALf  granting  of  a  protective 
order.  The  ALJ  may  grant  a  motion  for 
a  protective  order  if  (s)he  finds  that  the 
discovery  sought — 

(i)  Is  irrelevant  or  unduly  repetitive; 

(ii)  Is  unduly  costly  or  burdensome:  or 

(iii)  Unduly  delays  the  proceeding. 

(c)  Types  of  discovery  available.  A 
party  may  obtain  discovery  via  a  request 
for  the  production  of  documents,  and/or 
via  the  submission  of  up  to  10  written 
interrogatory  questions,  relating  to  a 
specific  LCD. 

(d)  Types  of  documents.  For  the 
purpose  of  this  section,  the  term 
"documents"  includes  relevant 
information,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary-  evidence.  Nothing 
contained  in  this  section  is  interpreted 
to  require  the  creation  of  a  document. 

(e)  Types  of  discovery  not  available. 
Requests  for  admissions,  depositions,  or 
any  other  forms  of  discovery',  other  than 
those  permitted  under  paragraph  (c)  of 
this  section,  are  not  authorized. 

(f|  Privileged  information  and 
proprietor}'  data.  The  ALJ  must  not, 
under  any  circumstance,  order  the 
disclosure  of  privileged  information  or 
proprietary  data  filed  under  seal 
without  the  consent  of  the  party  who 
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possesses  the  right  to  protection  of  the 
information 

(g)  \otification.  The  AL|  notifies  all 
parties  in  writing  when  the  discovery 
period  closes. 

§426.435    Subpoenas. 

(aj  Purpost'  nt ,!  fiubpoena.  A 
subpoena  requires  the  attendance  of  an 
individual  at  a  hearing  and  may  also 
require  a  party  to  produce  evidence 
authorized  under  §426.440  at  or  before 
the  hearing. 

(b)  Filing  a  motion  for  a  subpoena.  A 
partv  seeking  a  subpoena  must  file  a 
written  motion  with  the  ALJ  not  less 
than  30  days  before  the  date  fixed  for 
the  hearing.  The  motion  must  do  all  of 
the  following: 

(1)  Designate  the  witnesses. 

(2)  Specify  an\  evidence  to  be 
produced. 

(3)  Describe  the  address  and  location 
with  sufficient  partic:ularity  to  permit 
the  witnesses  to  be  found. 

(4)  State  the  pertinent  facts  that  the 
party  expects  to  establish  by  the 
witnesses  or  documents  and  whether 
other  evidence  may  establish  without 
the  use  of  a  subpoena. 

(c)  Response  to  a  motion  for  a 
subpoena.  Within  15  days  after  the 
written  motion  requesting  issuance  of  a 
subpoena  is  served  on  all  parties,  any 
party  may  file  an  opposition  to  the 
motion  or  other  rnspunse. 

(d)  E.xtension  for  good  cause  shown. 
The  ALJ  mav  modify  the  deadlines 
specified  \n  paragraphs  (b)  and  (c)  of 
this  section  for  good  cause  shown. 

(e)  Motion  for  a  subpoena  granted.  If 
the  ALf  grants  a  motion  requesting 
issuance  of  a  subpoena,  the  subpoena 
must  do  the  f(3ilowing: 

(1)  Be  issued  in  the  name  of  the  ALJ. 

(2)  Include  the  docket  number  and 
title  of  the  LC]D  under  review. 

(31  Provide  notice  that  the  subpoena 
is  issued  according  to  sections  1872  and 
205(d)  and  (e)  of  the  Act. 

(4)  Specify  the  time  and  place  at 
which  the  witness  is  to  appear  and  any 
evidence  the  witness  is  to  produce. 

(f)  Delivery  of  the  subpoena.  The  party 
seeking  the  subpoena  serves  it  by 
personal  delivery  to  the  individual 
named,  or  by  certified  mail  return 
receipt  requested,  addressed  to  the 
individual  at  his  or  her  last  dwelling 
place  or  principal  place  of  business. 

(g)  Sfotmn  to  quash  a  subpoena.  The 
individual  to  whom  the  subpoena  is 
directed  may  file  with  the  ALJ  a  motion 
to  quash  the  subpoena  within  10  days 
after  service. 

(h)  Refusal  to  obey  a  subpoena.  The 
exclusive  remedy  for  contumacy  by.  or 
refusal  to  obev,  a  subpoena  duly  served 
upon  any  person  is  specified  in  section 


205(e)  of  the  Act  (42  U.S.C.  405(e)) 
except  that  any  reference  to  the 
"Commissioner  of  Social  Security"  shall 
be  considered  a  reference  to  the 
"Secretary." 

§426.440    Evidence. 

(a)  Except  as  provided  in  this  part,  the 
ALJ  is  not  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  ALJ  may 
apply  the  Federal  Rules  of  Evidence 
when  appropriate,  for  example,  to 
exclude  unreliable  evidence. 

(b)  The  ALJ  must  exclude  evidence 
that  (s)he  determines  is  clearly 
irrelevant.  immateriaL  or  unduly 
repetitive.. 

(c)  The  ALJ  may  accept  privileged 
information  or  proprietary  data,  but 
must  maintain  it  under  seal. 

(d)  The  ALJ  may  permit  the  parties  to 
introduce  the  testimony  of  expert 
witnesses  on  scientific  and  clinical 
issues,  rebuttal  witnesses,  and  other 
relevant  evidence.  The  ALJ  may  require 
that  the  testimony  of  expert  witnesses 
be  submitted  in  the  form  of  a  written 
report,  accompanied  by  the  curriculum 
vitae  of  the  expert  preparing  the  report. 

(e)  Experts  submitting  reports  must  be 
available  for  cross-examination  at  an 
evidentiar}'  hearing  upon  request  of  the 
ALJ  or  a  party  to  the  proceeding,  or  the 
reports  will  be  excluded  from  the 
record. 

(f)  Except  as  set  forth  in  paragraph  (c) 
of  this  section  or  unless  otherwise 
ordered  by  the  ALJ  for  good  cause 
shown,  all  documents  and  other 
evidence  offered  or  taken  for  the  record 
are  open  to  examination  by  all  parties. 

§  426.444    Dismissals  for  cause. 

(aJ  The  ALJ  may.  at  the  request  of  any 
party,  or  on  his  or  her  own  motion, 
dismiss  a  complaint  if  the  aggrieved 
party  fails  to  do  either  of  the  following: 

(1)  Attend  or  participate  in  a 
prehearing  conference  (the  pre-hearing 
may  be  conducted  by  telephone)  or 
hearing  without  good  cause  shown. 

(2)  Comply  with  a  lawful  order  of  the 
ALJ  without  good  cause  shown. 

(b)  The  ALJ  must  dismiss  any 
complaint  concerning  LCD  provision(s) 
if  the  following  conditions  exist: 

(1)  The  ALJ  does  not  have  the 
authority  to  rule  on  that  provision  under 
§  426.405(d). 

(2)  The  complaint  is  not  timely.  [See 
§  426.400(b).) 

(3)  The  complaint  is  not  filed  by  an 
aggrieved  party. 

(4)  The  complaint  is  filed  by  £m 
individual  who  fails  to  provide  an 
adequate  statement  of  need  for  the 
service  from  the  treating  physician. 

(5)  The  complaint  challenges  a 
provision  or  provisions  of  an  NCD.  (See 


§  426.405,  regarding  the  authoritv  of  the 
ALJ.) 

(6)  The  contractor  notifies  the  ALJ 
that  the  LCD  provision(s)  is  (are)  no 
longer  in  effect. 

(7)  The  aggrieved  party  withdraws  the 
complaint.  (See  §426.423  for 
requirements  related  to  withdrawing  a 
complaint  regarding  an  LCD  under 
review.) 

§426.445    Witness  fees. 

(a)  A  witness  testifying  at  a  hearing 
before  an  ALJ  receives  the  same  fees  and 
mileage  as  witnesses  in  Federal  district 
courts  of  the  United  States.  If  the 
witness  qualifies  as  an  expert,  he  or  she 
is  entitled  to  an  expert  witness  fee. 
Witness  fees  are  paid  by  the  party 
seeking  to  present  the  witness. 

(b)  If  an  ALJ  requests  expert 
testimony,  the  appropriate  office 
overseeing  the  ALJ  is  responsible  for 
paying  all  applicable  fees  and  mileage, 
unless  the  expert  waives  payment. 

§426.446     Record  of  hearing. 

The  .ALJ  must  ensure  that  all  hearings 
are  open  to  the  public  and  are 
electronically,  mechanically  or 
stenographically  reported.  Except  for 
privileged  information  and  proprietary 
data  that  are  filed  under  seal,  all 
evidence  upon  which  the  ALJ  relies  for 
decision  must  be  admitted  into  the 
public  record.  All  medical  reports. 
exhibits,  and  any  other  pertinent 
document,  either  in  whole  or  in  material 
part,  must  be  offered,  marked  for 
identification,  and  retained  in  the  case 
record. 

§426.447    issuance  and  notification  of  an 
ALJ's  decision. 

An  ALJ  must  issue  to  all  parties  to  the 
LCD  review,  within  90  days  of  closing 
the  LCD  review  record  to  the  taking  of 
evidence,  one  of  the  following: 

(a)  A  WTitten  decision,  including  a 
description  of  appeal  rights. 

(b)  A  written  notification  stating  that 
a  decision  is  pending,  and  an 
approximate  date  of  issuance  for  the 
decision. 

§  426.450    Mandatory  provisions  of  an 
ALJ's  decision. 

(a)  Findings.  An  ALI's  decision  must 
include  one  of  the  following: 

(1)  A  determination  that  the  provision 
of  the  LCD  is  valid  under  the 
reasonableness  standard. 

(2)  A  determination  that  the  provision 
of  the  LCD  is  not  valid  under  ihe 
reasonableness  standard 

(3)  A  statement  dismissing  the 
complaint  regarding  the  LCD  and  a 
rationale  for  the  dismissal. 

(4)  A  determination  that  the  LCD 
record  is  complete  and  adequate  to 
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support  the  validity  of  the  LCD 
provisions  under  the  rpasonableness 
.standard. 

(b)  Other  information.  An  ALJ's 
decision  must  include  all  of  the 
following: 

(1 )  The  date  of  issuance. 

(2)  The  docket  number  of  the  LCD 
review. 

(3)  A  statement  as  to  whether  the 
aggrieved  party  has  filed  a  claim  for  the 
service(s)  named  in  the  complaint,  the 
date(s}-of-service.  and  the  disposition,  if 
known. 

(4)  A  basis  for  concluding  that  the 
LCD  was  or  was  not  valid  based  on  the 
application  of  the  reasonableness 
standard  to  the  record  before  the  ALJ, 
including  the  contractor's; 

(i)  Findings  of  fact. 

(ii)  Interpretations  of  law. 

(iii)  Applications  of  fact  to  law. 

(.5)  A  summary  of  the  evidence 
reviewed.  If  proprietary'  or  privileged 
data  were  submitted  under  seal,  the 
decision  must  state  whether  the  data 
were  material  and  what  role  thev  plaved 
in  the  determination,  but  without 
disclosing  the  substance  or  contents  of 
the  evidence  under  seal.  A  separate 
statement  of  the  rationale  for  the  ALJ's 
treatment  of  the  sealed  evidence  must 
be  prepared  and  kept  under  seal  itself. 
If  the  ALI  decision  is  appealed  to  the 
Board,  this  statement  must  be  provided 
to  the  Board  under  seal. 

(6)  A  statement  regarding  appeal 
rights. 

§426.455     Prohibited  provisions  of  an 
ALJ  s  decision. 

An  ALI's  decision  mav  not  do  anv  of 
the  following: 

(a)  Order  CMS  or  its  contractors  to 
add  any  language  to  a  provision  or 
provisions  of  an  LCD. 

(b)  Order  CMS  or  its  contractors  to 
pay  a  specific  claim. 

(c)  Set  a  time  limit  for  CMS  or  its 
contractors  to  e;:tablish  a  new  or  revised 
LCD. 

(d)  Review  or  evaluate  an  LCD  other 
than  the  LCD  under  review. 

(e)  Include  a  requirement  for  CMS  or 
its  contractors  that  specifies  payment, 
coding,  or  svstems  changes  for  an  LCD. 
or  deadlines  for  implementing  these 
tvpes  of  changes. 

(f)  Order  or  address  how  a 
contractor(s)  must  implement  an  LCD. 

§  426.457    Optional  provisions  of  an  ALJ's 
decision. 

When  appropriate,  the  ALJ  may  limit 

a  decision  holding  invalid  a  specific 
provision(s)  of  an  LCD  to  specific 
clinical  indications  and  for  similar 
conditions. 


§426.458     ALJ  s  LCD  review  record. 

ia)  Elements  ut  the  ALJ  t,  LCD  review 
record  furnished  to  the  pubhc.  Except  as 
provided  in  paragraph  fb)  of  this 
section,  the  ALI's  LCD  review  record 
consists  of  any  document  or  material 
that  the  ALJ  compiled  or  considered 
during  the  LCD  review,  including,  but 
not  limited  to,  the  following: 

(1)  The  LCD  complaint. 

(2)  The  LCD  and  LCD  record. 

(3)  The  supplemental  LCD  record,  if 
applicable. 

(4)  Transcripts  of  record. 

(5)  Any  other  relevant  evidence 
gathered  under  §426.440. 

(6)  The  ALJ's  decision. 

(b)  Elements  of  the  ALJ's  LCD  review 
record  furnished  to  the  Board  under 
seal.  The  ALJ's  review  record  must 
include,  under  seal,  any  proprietary 
data  or  privileged  information 
maintained  under  seal,  and  such  data  or 
information  must  not  be  included  in  the 
review  record  furnished  to  the  public. 

§  426.460    Effect  of  an  AU's  decision. 

(a)  \'ahd  under  the  reasonableness 
standard.  If  the  ALJ  finds  that  the 
provision  or  provisions  of  the  LCD 
named  in  the  complaint  is  (are)  valid 
under  the  reasonableness  standard,  the 
aggrieved  party  or  parties  may  appeal 
that  (those)  part(s)  of  the  ALJ  decision 
to  the  Board  under  §  426.465. 

(b)  Not  valid  under  the 
reasonableness  standard.  If  the  ALJ 
finds  diat  the  provision  or  provisions  of 
the  LCD  named  in  the  complaint  is  (are) 
invalid  under  the  reasonableness 
standard,  and  no  appeal  is  filed  by  the 
contractor  or  CMS  under  §  426.465(b), 
the  contractor,  the  M+C  organization,  or 
other  Medicare  managed  care 
organization  must  provide  the 
following — 

(1)  Individual  claim  review,  (i)  If 
neither  the  contractor  nor  CMS  appeals 
the  ALJ  decision  under  §  426.425(b). 
and  if  the  party's  claim  or  appeal(s)  was 
previously  denied,  the  contractor,  an 
M+C  organization  or  another  Medicare 
managed  care  organization  must  reopen 
the  claim  of  the  party  who  challenged 
the  LCD  and  adjudicate  the  claim 
without  using  the  provision(s)  of  the 
LCD  that  the  ALI  found  invalid. 

(ii)  If  a  revised  LCD  is  issued,  the 
contractor,  the  M+C  organization,  and 
any  other  Medicare  managed  care 
organization  within  the  contractor's 
jurisdiction  uses  the  revised  LCD  in 
reviewing  claim  or  appeal  submissions 
or  request  for  services  delivered  or 
services  performed  on  or  after  the 
effective  date  of  the  revised  LCD. 

(iii)  If  the  aggrieved  party  who  sought 
the  review  has  not  yet  submitted  a 
claim,  the  contractor  adjudicates  the 


claim  without  using  the  provision(s)  of 
the  LCD  that  the  ALJ  found  invalid. 

(iv)  In  either  case,  the  claim  and  any 
subsequent  claims  for  the  service 
provided  under  the  same  circumstances 
is  adjudicated  without  using  the  LCD 
provision(s)  found  invalid. 

(2)  Coverage  determination  relief.  If 
neither  the  contractor  nor  CMS  appeals 
the  ALI  decision  under  §  426.425(b).  the 
contractor  implements  the  ALJ  decision 
within  30  days.  Any  change  in  policy 
applies  prospectively  to  requests  for 
service  or  claims  filed  with  dates  of 
service  after  the  implementation  of  the 
ALI  decision. 

§426.462     No'ice  of  an  ALJ  s  decision. 

After  the,  ALJ  has  made  a  decision 
regarding  an  LCD  complaint,  the  ALJ 
sends  a  written  notice  of  the  decision  to 
each  party.  The  notice  must — 

(a)  State  the  outcome  of  the  review; 
and 

fb)  Inform  each  party  to  the 
determination  of  his  or  her  rights  to  seek 
further  review  if  he  or  she  is  dissatisfied 
with  the  determination,  and  the  time 
limit  under  which  an  appeal  must  be 
requested. 

§  426.463     Future  new  or  revised  LCDs. 

rile  contractor  may  not  reinstate  an 
LCD  provision(s)  found  to  be 
unreasonable  unless  the  contractor  has 
a  different  basis  (such  as  additional 
evidence)  than  what  the  ALJ  evaluated. 

§426  465     Appealing  part  or  all  of  an  ALJ  s 
decision. 

(a)  Circumstances  under  which  an 
aggrieved  party  may  appeal  part  or  all 
of  an  ALJ's  decision  An  aggrieved  party 
(including  one  or  more  aggrieved  parties 
named  in  a  joint  complaint  and  an 
aggrieved  party  who  is  part  of  a 
consolidated  LCD  review)  may  appeal  to 
the  Board  any  part  of  an  ALJ's  decision 
that  does  the  following: 

(1)  States  that  a  provision  of  an  LCD 
is  valid  under  the  reasonableness 
standard;  or 

(2)  Dismisses  a  complaint  regarding 
an  LCD  (except  as  prohibited  in 
paragraph  (h)  of  this  section). 

(b)  Circumstance  under  which  a 
contractor  or  CMS  may  appeal  part  or 
all  of  an  ALJ's  decision.  A  contractor  or 
CMS  may  appeal  to  the  Board  any  part 
of  an  ALJ's  decision  that  states  that  a 
provision  (or  provisions)  of  an  LCD  is 
(are)  unreasonable. 

(c)  Stay  of  an  implementation 
pending  appeal.  (1)  If  an  ALJ's  decision 
finds  a  provision  or  provisions  of  an 
LCD  unreasonable,  an  appeal  by  a 
contractor  or  CMS  stays  implementation 
as  described  under  §  426.460(b)  until 
the  Board  issues  a  final  decision. 
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(2)  The  appeal  request  must  be 
submitted  to  the  Board  in  accordance 
with  paragraph  (e)  of  this  section. 

(d)  Circumstnnces  under  which  an 
ALf's  decision  mav  not  he  appealed.  An 
ALf's  decision  dismissing  a  complaint  is 
not  subject  to  appeal  in  either  of  the 
following  circumstances: 

( 1 )  The  contractor  has  retired  the  LCD 
provision(s)  under  review. 

(2)  The  aggriev+'d  party  who  filed  the 
complaint  has  withdrawn  the 
complaint. 

!e)  Receipt  of  the  appeal  by  the  Board. 
Unless  there  is  good  cause  shown,  an 
appeal  described  in  paragraphs  (a)  or  (b) 
of  this  section  must  be  filed  with  the 
Board  within  30  days  of  the  date  the 
ALI's  decision  was  issued. 

(f)  Filing  an  appeal.  (1)  To  file  an 
appeal  described  in  paragraph  (a)  of  this 
section,  an  aggrieved  party,  who  sought 
LCD  review,  a  contractor,  or  CMS  must 
send  the  following  to  the  Board: 

(ii  The  full  names  and  addresses  of 
the  parties,  including  the  name  of  the 
LCD. 

(ii)  The  date  of  issuance  of  the  ALj's 
decision. 

(iii)  The  docket  number  that  appears 
on  the  ALJ's  decision. 

(iv)  A  statement  identif\-ing  the  part(s) 
of  the  ALj's  decision  that  are  being 
appealed. 

(2)  If  an  appeal  described  in 
paragraph  (a)  of  this  section  is  filed  with 
the  Board  later  than  the  date  described 
in  paragraph  (c)  of  this  section,  it  must 
inc  lude  a  rationale  stating  why  the 
Board  must  accept  the  late  appeal. 

(Jj  An  appeal  described  in  paragraph 
(a)  of  this  section  must  include  a 
statement  explaining  why  the  ALJ's 
decision  should  be  reversed. 

§  426.468     Decision  to  not  appeal  an  ALJ's 
decision. 

(a)  Failure  to  timely  appeal  without 
good  cause  shown  waives  the  right  to 
challenge  any  part(s)  of  the  ALJ's 
decision  under  §426.465. 

(b)  Unless  the  Board  finds  good  cause 
shown  for  late  filing,  an  untimely 
appeal  is  dismissed. 

(c)  If  a  party  does  not  timolv  appeal 
any  part(s}  of  the  ALJ's  decision  on  an 
LCD  review  to  the  Board,  as  provided  in 
this  subpart,  then  the  ALJ's  decision  is 
final  and  not  subject  to  further  review. 

§  426.470  Boards  role  in  docketing  and 
evaluating  the  acceptability  of  appeals  of 
ALJ  decisions. 

(a)  Docketing  the  appeal.  The  Board 
does  the  following  upon  receiving  an 
appeal  of  part  or  all  of  an  ALJ's 
decision: 

(1)  Dockets  the  appeal  either 
separately  or  with  similar  appeals. 


(2)  Assigns  a  docket  number. 

(b)  Evaluating  the  acceptability  of  the 
appeal.  The  Board  determines  if  the 
appeal  is  acceptable  by  confirming  that 
the  appeal  meets  all  of  the  criteria  in 
§426.465. 

(c)  Unacceptable  appeal.  If  the  Board 
determines  that  an  appeal  is 
unacceptable,  the  Board  must  dismiss 
the  appeal. 

(d)  Acceptable  appeal.  If  the  Board 
determines  that  an  appeal  is  acceptable, 
the  Board  does  the  following: 

(1)  Sends  a  letter  to  the  appellant  to 
acknowledge  that  the  appeal  is 
acceptable,  and  informs  them  of  the 
docket  number. 

(2)  Forwards  a  copy  of  the  appeal  and 
the  letter  described  in  paragraph  (d)(1) 
of  this  section  to  all  parties  involved  in 
the  appeal. 

(3>  Requires  the  ALJ  to  send  a  copy  of 
the  ALJ's  LCD  review  record 
(maintairung  any  sealed  documents)  to 
the  Board  and  a  copy  of  the  public 
record  to  all  parties  involved  in  the 
appeal. 

(e)  No  participation  as  amicus  curiae. 
The  Board  may  not  allow  participation 
by  amicus  participants  in  the  review  of 
an  LCD. 

§426.476     Board  review  of  an  ALJ's 
decision. 

(a)  Review  steps.  If  the  Board 
determinas  that  an  appeal  is  acceptable, 
the  Board — 

(1)  Permits  the  party  that  did  not  file 
the  appeal  an  opportunity  to  respond  to 
the  appeal; 

(2)  Hears  oral  argument  (which  may 
be  held  by  telephone)  if  the  Board 
determines  that  oral  argument  would  be 
helpful  to  the  Board's  review  of  the  ALJ 
decision: 

(3)  Reviews  the  LCD  review  record 
and  the  parties'  arguments;  and 

(4)  Issues  a  written  decision  either 
upholding,  modifying,  or  reversing  the 
ALJ  decision,  or  remanding  the  case  to 
the  ALJ  for  further  proceedings. 

(b)  Standard  of  review.  {I)  In  genera]. 
The  Board  determines  whether  the  ALJ 
decision  contains  any  material  error, 
including  any  failure  to  properly  apply 
the  reasonableness  standard. 

(2)  If  the  ALJ  erred  in  determining 
that  the  contractor's  record  was 
complete  and  adequate  to  support  the 
validity  of  the  LCD.  the  Board  remands 
the  case  to  the  ALJ  for  discovery  and  the 
taking  of  evidence. 

(3)  If  a  party  alleges  a  prejudicial  error 
of  procedure,  and  the  Board  determines 
that  such  an  error  was  made,  the  Board 
may  remand  the  case  to  the  ALJ  for 
further  proceedings  consistent  with  the 
Board  decision  or  may  take  other 
appropriate  steps  to  correct  the 
procedural  error. 


(4)  Harmless  error  is  not  a  basis  for 
reversing  an  ALJ  decision. 

(c)  Scope  of  review.  In  reaching  its 
conclusions,  the  Board  is  bound  by 
applicable  laws,  regulations,  and  NCDs. 

(d)  Dismissal  as  moot.  The  Board 
dismisses  an  appeal  by  an  aggrieved 
party  of  an  ALJ  decision  finding  that  an 
LCD  was  valid  if  the  contractor  notifies 
the  Board  that  it  has  retired  the  LCD  or 
revised  the  LCD  to  remove  the  LCD 
provision  in  question. 

§  426.478    Retiring  or  revising  an  LCD 
during  the  Board's  review  of  an  ALJ's 
decision. 

A  contractor  may  retire  or  revise  an 
LCD  during  the  Board's  review  of  an 
ALJ's  decision  using  the  same  process 
described  in  §426.420.  If  an  LCD  is 
retired  or  revised  to  remove  completely 
the  challenged  provision(s).  the 
aggrieved  party  who  sought  the  review 
is  entitled  to  individual  claim  review 
provided  at  §  426.488(b). 

§  426.480    Withdrawing  an  appeal  of  an 
ALJ's  decision. 

(a)  Withdrawal  of  an  appeal  of  an 
ALJ's  decision.  A  party  who  filed  an 
appeal  of  an  ALJ's  decision  may 
withdraw  the  appeal  before  the  Board 
issues  a  decision  regarding  the  ALJ's 
decision. 

(b)  Process  of  withdrawing  an  appeal 
of  an  ALJs  decision.  To  withdraw  an 
appeal  of  an  ALJ's  decision,  the  party 
who  filed  the  appeal  must  send  a 
written  notice  announcing  the  intent  to 
withdraw  to  the  Board  and  to  any  other 
party. 

(c)  Actions  the  Board  must  take  upon 
receiving  a  notice  announcing  the  intent 
to  withdraw  an  appeal  of  an  ALI's 
decision— [1]  Appeals  involving  one 
aggrieved  party,  or  initiated  bvCMS  or 

a  contractor.  If  the  Board  receives  a 
notice  withdrawing  an  appeal  of  an 
ALJ's  decision  before  the  Board  has 
issued  its  decision,  die  Board  must  issue 
a  decision  dismissing  the  appeal. 

(2)  Appeals  involving  joint 
complaints.  If  the  Board  receives  a 
notice  withdrawing  an  appeal  from  an 
aggrieved  party  who  is  named  in  a  joint 
appeal  before  the  Board  issues  its 
decision,  the  Board  must  issue  a 
decision  dismissing  onlv  that  aggrieved 
party  from  the  appeal,  the  Board  must 
continue  its  review  of  the  ALJ's  decision 
for  the  remaining  aggrieved  party  or 
parties. 

§  426.482    Issuance  and  notification  of  a 
Board  decision. 

The  Board  must  issue  a  written 
decision,  including  a  description  of 
appeal  rights,  to  all  parties  to  the  review 
of  the  ALJ  decision. 
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§  426.484    Mandatory  provisions  of  a  Board 
decision. 

(a)  Findings.  A  Board  decision  must 
include  at  least  one  of  the  following: 

(1)  A  statement  upholding  the  part(s) 
of  the  ALJ  decision  named  in  the 
appeal. 

(2)  A  statement  reversing  the  part(s)  of 
the  ALJ  decision  r.amed  in  the  appeal 

(3)  A  statement  modifying  the  parKs) 
of  the  ALJ  decision  named  in  the 
appeal. 

(4)  A  statement  dismissing  the  appeal 
of  an  ALJ  decision  and  a  rationale  for 
the  dismissal. 

[b)  Other  information.  A  Board 
decision  must  include  all  of  the 
following: 

(1)  The  date  of  issuance 

(2)  The  docket  number  of  the  review 
of  the  ALJ  decision. 

(3)  A  summary  of  the  ALJ's  decision. 

(4)  A  rationale  for  the  basis  of  the 
Board's  decision. 

§426.486    Prohibited  provisions  of  a  Board 
decision. 

A  Board  decision  must  not  do  any  of 

the  following: 

(a)  Order  C^MS  or  its  contractors  to 
add  any  language  to  a  provision  or 
provisions  of  an  LCD. 

(b)  Order  CMS  or  its  contractors  to 
pay  a  specific  claim. 

(c)  Set  a  time  limit  to  establish  a  new 
or  revised  LCD. 

(d)  Review  or  evaluate  an  LCD  other 
than  the  LCD  named  in  the  ALJ's 
decision. 

(e)  Include  a  requirement  for  CMS  or 
its  contractors  that  specifies  pavment, 
coding,  or  system  changes  for  an  LCD  or 
deadlines  for  implementing  these 
changes. 

(f)  Order  CMS  or  its  contractors  to 
implement  an  LCD  in  a  particular 
manner. 

§  426.487     Board's  record  on  appeal  of  an 
AUI's  decision. 

(a)  Elements  of  the  Board's  LCD 
review  record  furnished  to  the  public. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  Board's  LCD  review- 
record  consists  of  any  document  or 
material  that  the  Board  compiled  or 
considered  during  an  LCD  review, 
including,  but  not  limited  to,  the 
following: 

(1)  The  LCD  complaint. 

(2)  The  LCD  and  LCD  record 

(3)  The  supplemental  LCD  record,  if 
applicable. 

(4)  Transcripts  of  record. 

(5)  Any  other  relevant  evidence 
gathered  under  §426.440. 

(6)  The  ALJ's  decision. 

(7)  The  Board's  decision. 

(b)  Elements  of  the  Board's  LCD 
appeal  record  furnished  to  the  court 


under  seal  The  Board's  L(T3  review 
record  must  include,  under  seal,  anv 
propnetar\-  data  .ir  privileged 
information  submitted  and  reviewed  in 
the  LCD  review  process,  and  that  data 
or  information  must  not  be  included  in 
the  review  rectjrd  furnished  to  the 
public,  but  the  information  must  be 
maintained,  under  seal,  by  the  Board. 
(c)  Protective  order  In  any  instance 
where  proprietar\  data  or  privileged 
information  is  used  in  the  LC^D  process 
and  a  court  seeks  to  obtain  or  require 
disclosure  of  any  proprietary  data  or 
privileged  information  contained  in  the 
LCD  record,  CMS  or  the  Department 
will  seek  to  have  a  protective  order 
issued  for  that  information,  as 
appropriate. 

§426.488     Effect  of  a  Board  decision. 

(a)  The  Board's  decision  upholds  an 
ALJ  decision  that  an  LCD  is  valid  or 
reverses  an  ALJ  decision  that  an  LCD  is 
invalid.  If  the  Board's  decision  upholds 
the  ALJ  decision  that  an  LCD  is  valid 
under  the  reasonableness  standcird  or 
reverses  an  ALJ  decision  that  an  LCD  is 
invalid,  the  contractor  or  CM^is  not 
required  to  take  any  action, 

(b)  The  Board's  decision  upholds  an 
ALJ  determination  that  the  LCD  is 
invalid.  If  the  Board's  decision  upholds 
an  ALJ  determination  that  the  LCD  is 
invalid,  then  the  contractor,  the  M+C 
organization,  or  other  Medicare 
managed  care  organization  implements 
the  decision  as  described  in 

§  426.460(b). 

(c)  The  Board's  decision  reverses  a 
dismissal  or  an  ALJ  decision  that  the 
LCD  is  valid.  If  the  Board  reverses  an 
ALJ  decision  dismissing  a  complaint  or 
hoi  ding,  that  an  LCD  is  valid  without 
requiring  discoverv'  or  the  taking  of 
evidence,  the  Board  remands  to  the  ALJ 
and  the  LCD  review  continues.  If  the 
Board  reverses  an  ALJ  decision  holding 
that  an  LCD  is  valid  that  is  reached  after 
the  ALJ  has  completed  discover}'  and 
the  taking  of  evidence,  the  Board  may 
remand  the  case  to  the  ALJ  for  further 
proceedings,  or  the  Board  may  find  that 
the  provision(s)  of  the  LCD  named  in 
the  complaint  is  (are)  invalid  under  the 
reasonableness  standard,  and  the 
contractor,  the  M+C  (organization,  or 
other  Medicare  managed  care 
organization  provides  the  relief  in 

§  426.460(b). 

§426.489     Board  remands. 

(aj  Sotice  when  case  is  remanded  to 
the  ALJ.  If  the  Board  remands  a  case  to 
the  ALJ,  the  Board— 

(1)  Notifies  each  aggrieved  party  who 
sought  the  LCD  review,  through  his  or 
her  representative  or  at  his  or  her  last 


known  address,  the  contractor,  and  C.MS 
of  the  Board's  remand  decision:  and 

(2)  Explains  why  the  case  is  being 
remanded  and  the  specific  actions 
ordered  by  the  Board. 

(b)  Action  by  an  ALJ  on  remand.  An 
ALJ  takes  any  action  that  is  ordered  by 
the  Board  and  may  take  any  additional 
action  that  is  not  inconsistent  with  the 
Board's  remand  order. 

§426.490     Board  decision. 

A  decision  by  the  Board  (other  than 
a  remand)  constitutes  a  final  agency 
action  and  is  subject  to  judicial  review. 
Neither  the  contractor  nor  CMS  may 
appeal  a  Board  decision. 

Subpart  E— Review  of  an  NCD 

§426.500     Procedure  for  filing  an 
acceptable  complaint  concerning  a 
provision  (or  provisions)  of  an  NCD. 

(a)  The  complaint.  An  aggrieved  party 
may  initiate  a  review  of  an  NCD  by 
filing  a  written  complaint  with  the 
Department  of  Health  and  Human 
Services  Departmental  Appeals  Board. 

(b)  Timeliness  of  a  complaint.  An 
NCD  complaint  is  not  considered  timely 
unless  it  is  filed  with  the  Board 
within — 

(1)6  months  of  the  written  statement 
from  each  aggrieved  party's  treating 
physician,  in  the  case  of  aggrieved 
parties  who  choose  to  file  an  NCD 
challenge  before  receiving  the  service; 
or 

(2)  120  days  of  the  initial  denial 
notice,  in  the  case  of  aggrieved  parties 
who  choose  to  file  an  NCD  challenge 
after  receiving  the  ser\'ice. 

(c)  Components  of  a  valid  complaint. 
A  complaint  must  include  the 
following: 

(1)  Beneficiary-identifying 
information: 

(i)  Name. 

(ii)  Mailing  address. 

(iii)  State  of  residence,  if  different 
from  mailing  address. 

(iv)  Telephone  number,  if  any. 

(v)  Health  Insurance  Claim  number,  if 
applicable. 

(vi)  Email  address,  if  applicable, 

(2)  If  the  beneficiary  has  a 
representative,  the  representative's 
indetif\'ing  information  must  include 
the  following: 

(i)  Name, 
(ii)  Address, 
(iii)  Telephone  number, 
(iv)  E-mail  address  (if  any) 
(v)  Copy  of  the  written  authorization 
to  represent  the  beneficiar}'. 

(3)  Treating  physician  written 
statement.  A  copy  of  a  written  statement 
from  the  treating  physician  that  the 
beneficiarv  needs  the  service  that  is  the 
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subject  of  the  NCD.  This  statement  may 
be  in  the  form  of  a  written  order  for  the 
service  or  other  documentation  from  the 
beneficiar\''s  medic:al  record  (such  as 
progress  notes  or  discharge  summary) 
indicating  that  the  beneficiarv  needs  the 
service. 

(4)  NCD-identifying  information: 
(i)  Title  of  NCD  being  challenged, 
(ii)  The  specific  provision  or 

provisions  of  the  NCD  adversely 
affecting  the  aggrieved  partv, 

(5)  Aggrieved  party  statement.  A 
statement  from  the  aggrieved  party 
explaining  what  service  is  needed  and 
why  the  aggrieved  party  thinks  that  the 
provision(s)  of  the  NCD  is  (are)  not  valid 
under  the  reasonableness  standard. 

(B)  Clinical  or  scientific  evidence,  (i) 
Copies  of  clinical  or  scientific  evidence 
that  supports  the  complaint  and  an 
explanation  for  why  the  aggrieved  party 
thinks  that  this  evidence  shows  that  the 
NCD  IS  not  reasonable. 

(ii)  Any  documents  or  portions  of 
documents  that  include  proprietary  data 
must  be  marked  "proprietary  data,"  and 
include  a  legal  basis  for  that  assertion. 

(iii)  Proprietar\-  data  submitted  by  a 
manufacturer  concerning  a  drug  or 
device  for  which  the  manufacturer  has 
submitted  mformation  to  the  Food  and 
Drug  Administration,  must  be 
considered  and  given  substantive 
weight  only  when  supported  by  an 
affidavit  certifying  that  the  submission 
contains  true  and  correct  copies  of  all 
data  submitted  by  the  manufacturer  to 
the  Food  and  Drug  Administration  in 
relation  to  that  drug  or  device. 

(d)  Joint  complaints — (1)  Conditions 
for  a  joint  complaint.  Two  or  more 
aggrieved  parties  may  initiate  the  review 
of  an  NCD  by  filing  a  single  written 
complaint  with  the  Board  if  all  of  the 
following  conditions  are  met: 

(i)  Each  aggrieved  party  named  in  the 
joint  complaint  has  a  similar  medical 
condition  or  there  are  other  bases  for 
combining  the  complaints. 

(ii)  Each  aggrieved  party  named  in  the 
joint  complaint  is  filing  the  complaint 
in  regard  to  the  same  provision(s)  of  the 
same  NCD. 

(2)  Components  of  a  valid  joint 
complaint.  A  joint  complaint  must 
contain  the  following  information: 

(i)  The  beneficiary-identif\ing 
information  described  in  paragraph 
(c)(1)  of  this  section  for  each  aggrieved 
party  named  in  the  joint  complaint. 

(ii)  Tne  NCD-identifving  information 
described  in  paragraph  (c)(2)  of  this 
section. 

(iii)  The  documentation  described  in 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section. 


(3)  Timeliness  of  a  joint  complaint. 
Aggrieved  parties,  who  choose  to  seek 
review  of  an  NCI>— 

(i)  Before  receiving  the  service,  must 
file  with  the  Board  a  joint  complaint 
within  6  months  of  the  written 
statement  from  each  aggrieved  party's 
treating  physician;  or 

(ii)  After  receiving  the  service,  must 
file  with  the  Board  a  complaint  within 
120  days  of  each  aggrieved  party's 
initial  denial  notice. 

§  426.503    Submitting  new  evidence  cnce 
an  acceptable  complaint  has  been  filed. 
Once  an  acceptable  complaint  has 
been  filed,  the  aggrieved  party  may 
submit  additional  new  evidence  without 
withdrawing  the  complaint  until  the 
Board  closes  the  record. 

§  426.505     Auttiortty  of  the  Board. 

(a)  The  Board  conducts  a  fair  and 
impartial  hearing,  avoids  unnecessary 
delay,  maintains  order,  and  ensures  that 
all  proceedings  are  recorded. 

(b)  The  Board  defers  only  to 
reasonable  findings  of  fact^  reasonable 
interpretations  of  law,  and  reasonable 
applications  of  fact  to  law  by  the 
Secretary. 

(c)  The  Board  has  the  authority  to  do 
any  of  the  following: 

(1)  Review  complaints  by  an 
aggrieved  party  (or  aggrieved  parties). 

(2)  Dismiss  complaints  that  fail  to 
comply  with  §426.500. 

(3)  Set  and  change  the  date,  time,  and 
place  of  a  hearing  upon  reasonable 
notice  to  the  parties. 

(4)  Continue  or  recess  a  hearing  for  a 
reasonable  period  of  time. 

(5)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding. 

(6)  Consult  with  scientific  and  clinical 
experts  on  its  own  motion,  concerning 
clinical  or  scientific  evidence. 

(7)  Set  schedules  for  submission  of 
exhibits  and  wTitten  reports  of  experts. 

(8)  Administer  oaths  and  affirmations. 

(9)  Examine  witnesses. 

(10)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  at  hearings  as 
permitted  by  this  part. 

(11)  Issue  subpoenas  requiring  the 
production  of  existing  documents 
before,  and  relating  to,  the  hearing  as 
permitted  by  this  part. 

(12)  Rule  on  motions  and  other 
procedural  matters. 

(13)  Stay  the  proceeding  in 
accordance  with  §426.340. 

(14)  Regulate  the  scope  and  timing  of 
documentary  discovery  as  permitted  by 
this  part. 

(15)  Regulate  the  course  of  a  hearing 
and  the  conduct  of  representatives, 
parties,  and  witnesses. 


(16)  Receive,  rule  on,  exclude,  or  limit 
evidence,  as  provided  in  this  regulation. 

(17)  Take  official  notice  of  facts,  upon 
motion  of  a  party. 

(18)  Decide  cases,  upon  the  motion  of 
a  party,  by  summary  judgment  when 
there  is  no  disputed  issue  of  material 
fact. 

(19)  Conduct  any  conference, 
argument,  or  hearing  in  person  or,  upon 
agreement  of  the  parties,  by  telephone, 
picture-tel,  or  any  other  means. 

(20)  Issue  decisions. 

(21)  Exclude  a  party  from  an  NCD 
review  for  failure  to  comply  with  a 
Board  order  or  procedural  request 
without  good  cause. 

(22)  Stay  the  proceedings  for  a 
reasonable  time  when  all  parties 
voluntarily  agree  to  mediation  or 
negotiation,  and  provide  mediation 
services  upon  request. 

(d)  The  Board  does  not  have  authority 

to  do  any  of  the  following  under  this 
part: 

(1)  Conduct  an  LCD  review  or  conduct 
LCD  hearings,  except  as  provided  by 
§426.465. 

(2)  Conduct  an  NCD  review  or 
conduct  NCD  hearings  on  its  own 
motion  or  on  the  motion  of  a 
nonaggrieved  party. 

(3)  Issue  a  decision  based  on  any  new 
evidence  without  following  §426.340, 
regarding  procedures  for  review  of  new 
evidence. 

(4)  Review  any  decisions  by  CMS  to 
develop  a  new  or  revised  NCD. 

(5)  Conduct  a  review  of  any  draft 
NCDs,  coverage  decision  memoranda,  or 
withdrawn  NCDs. 

(6)  Conduct  a  review  of  the  merits  of 
an  unacceptable  NCD  complaint  as 
discussed  in  §426.510. 

(7)  Conduct  an  NCD  review  of  any 
policy  that  is  not  an  NCD,  as  defined  in 
§400.202  of  this  chapter. 

(8)  Allow  participation  by  individuals 
or  entities  otjier  than— 

(i)  The  aggrieved  party  and/or  his  or 
her  representative: 

(ii)  CMS  and/or  the  contractor; 

(iii)  Experts  called  by  the  parties  or 
Board; or 

(iv)  Third  parties  with  a  clearly 
identifiable  and  substantial  interest  in 
the  outcome  of  the  dispute  who  have 
petitioned  for  and  been  granted 
permission  by  the  Board  to  participate 
in  the  proceedings  as  amicus  curiae. 

(9)  Compel  the  parties  to  participate 
in  a  mediation  process  or  to  engage  in 
settlement  negotiations. 

(10)  Deny  a  request  for  withdrawal  of 
a  complaint  by  an  aggrieved  party. 

(11)  Compel  CMS  to  conduct  studies, 
surveys,  or  develop  new  information  to 
support  an  NCD  record. 

(12)  Deny  CMS  the  right  to  reconsider, 
revise,  or  withdraw  an  NCD. 
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(1.3)  Subject  to  the  timely  filing 
requirements,  deny  an  aggrieved  party, 
CMS.  or  its  contractor  the  right  to 
appeal  an  ALJ  decision 

(14)  Find  invalid  applicable  Federal 
statutes,  regulations,  or  rulings. 

(15)  Enter  a  decision  specitying  terms 
to  be  included  in  an  NC^D. 

§  426.506    Ex  parte  contacts. 

No  party  or  person  (except  Board 
staff)  communicates  in  any  way  with  the 
Board  on  an\"  substantive  matter  at  issue 
in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  426.51 0    Docketing  and  evaluating  the 
acceptability  of  NCD  complaints. 

(a)  Docketing  the  complaint.  The 
Board  does  the  following  upon  receiving 
a  complaint  regarding  an  NCD: 

(1)  Dockets  the  complaint. 

(2)  Determines  whether  the  complaint 
is — 

(i)  The  first  challenge  to  a  particular 
NCD;  or 

(ii)  Related  to  a  pending  NCD  review. 

(3)  Forwards  the  complaint  to  the 
Board  member  who  conducts  the 
review. 

(b)  Evaluating  the  acceptability  of  the 

complaint.  The  Board  determines  if  the 
complaint  is  acceptable  bv  confirming 
all  of  the  following: 

(1)  The  complaint  is  being  submitted 
by  an  aggrieved  party  or,  in  the  case  of 
a  joint  complaint,  that  pach  individual 
named  in  the  joint  f.omplamt  is  an 
aggrieved  party.  (In  determining  if  a 
complaint  is  acceptable,  the  Board 
assumes  that  the  facts  alleged  by  the 
treating  physician's  documentation 
regarding  the  aggrieved  party's  (or 
parties')  clinical  condition  are  true.) 

(2)  The  complaint  meets  the 
requirements  for  a  valid  complaint  in 
§  426,500  and  is  not  one  of  the 
documents  in  §426, 325(b), 

(c)  Unacceptable  complaint.  (1)  If  the 
Board  determines  that  the  complaint  is 
unacceptable,  the  Board  must  provide 
the  aggrieved  party  (or  parties)  one 
opportunity  to  amend  the  unacceptable 
complaint. 

(2)  If  the  aggrieved  party  (or  jiarties) 
lail{s)  to  submit  an  acceptable  amended 
complaint  within  a  reasonable 
timeframe  as  determined  by  the  Board, 
the  Board  must  issue  a  decision 
dismissing  the  unacceptable  complaint 

(3)  If  a  complaint  is  determineo  to  be 
unacceptable  after  one  amendment,  the 
beneficiarv  is  precluded  from  filing 
again  for  6  months  after  being  informed 
that  it  is  unacceptable. 


(d)  Acceptable  complaint.  If  the  Board 
determines  that  the  complaint  (or 
amended  complaint)  is  acceptable,  the 
Board  does  the  following: 

(1)  Sends  a  letter  to  the  aggrieved 
party  (or  parties)  acknowledging  the 
complaint  and  informing  the  aggrieved 
party  (or  parties)  of  the  docket  number 
and  the  deadline  for  CMS  to  produce 
the  NCD  record. 

(2)  Forwards  a  copy  of  the  complaint, 
any  evidence  submitted  in  the 
complaint,  and  the  letter  described  in 
paragraph  (d)(1)  of  this  section  to  CMS. 

(3)  Requires  CMS  to  send  a  copy  of 
the  NCD  record  to  the  Board  and  all 
parties  to  the  NCD  review  within  30 
days  of  receiving  the  Board's  letter,  a 
copy  of  the  complaint,  and  any 
associated  evidence,  subject  to 
extension  for  good  cause  shown. 

(e)  Consolidation  of  complaints 
regarding  an  NCD — (1)  Criteria  for 
condideration.  If  a  review  is  pending 
regarding  a  particular  NCD  provision(s) 
and  no  decision  has  been  issued  ending 
the  review,  and  a  new  acceptable 
complaint  is  filed,  the  Board 
consolidates  the  complaints  and 
conducts  a  consolidated  NCD  review  if 
all  of  the  following  criteria  are  met: 

(i)  The  complaints  are  in  regard  to  the 
same  provision(s)  of  the  same  NCD,  or 
there  are  other  bases  for  consolidating 
the  complaints. 

(ii)  The  complaints  contain  common 
questions  of  law.  common  questions  of 
fact,  or  both. 

(iii)  Consolidating  the  complaints 
does  not  unduly  delay  the  Board's 
decision. 

(2)  Decision  to  consolidate  complaint. 
If  the  Board  decides  to  consolidate 
complaints,  the  Board  does  the 
following: 

(i)  Provides  notification  that  the  NCD 
review  is  consolidated  and  informs  all 
parties  of  the  docket  number  of  the 
consolidated  review. 

(ii)  Makes  a  single  record  of  the 
proceeding. 

(iii)  Considers  the  relevant  evidence 
introduced  in  each  NCD  complaint  as 
introduced  in  the  consolidated  review 

(3)  Decision  not  to  consolidate 
complaints.  If  the  Board  decides  not  to 
consolidate  complaints,  the  Board 
conducts  separate  NCD  reviews  for  each 
complaint. 

(f)  Public  notice  of  complaint  and 
opportunity  for  interested  parties  to 
participate.  (1)  If  an  acceptable 
complaint  is  the  first  complaint  the 
Board  has  received  challenging  the 
particular  NCD  or  provision,  then  the 
Board  posts  notice  on  its  Web  site  that 

it  has  received  the  complaint,  specifying 
a  time  period  for  requests  to  participate 
in  the  review  process. 


(2)  If  an  acceptable  complaint 
challenges  an  NCD  provision  when 
review  is  pending  and  no  decision  has 
been  issued  ending  the  review,  the 
Board  may  supplement  the  public 
notice  on  its  Web  site  and  extend  the 
time  for  participation  requests  if 
indicated. 

(3)  The  Board  may  allow 
participation,  in  the  maimer  and  by  the 
deadlines  established  by  the  Board, 
when  an  NCD  is  being  challenged  and 
the  Board  decides  that — 

(i)  The  amicus  participant  has  a 
clearly  identifiable  and  substantial 
interest  in  the  outcome  of  the  dispute; 

(ii)  Participation  would  clarif}'  the 
issues  or  otherwise  be  helpful  in 
resolution  of  the  dispute; 

(iii)  Participation  does  not  result  in 
substantial  delay;  and 

(iv)  The  petition  for  participation 
meets  the  criteria  in  §426.513. 

§  426.51 3    Participation  as  amicus  curiae. 

(a)  Petition  for  participation.  .\ny 
person  or  organization  that  wishes  to 
participate  as  amicus  curiae  must  timely 
file  with  the  Board  a  petition  that 
concisely  states — 

(1)  The  petitioner's  interest  in  the 
hearing; 

(2)  Who  will  represent  the  petitioner; 
and 

(3)  The  issues  on  which  the  petitioner 
intends  to  present  argument. 

(b)  The  nature  of  the  proposed  amicus 
participation.  An  amicus  curiae  is  not  a 
partv  to  the  hearing  but  mav  peulicipate 
by— 

(1)  Submitting  a  written  statement  of 
position  to  the  Board  before  the 
beginning  of  the  hearing; 

(2)  Presenting  a  brief  oral  statement  or 
other  evidence  at  the  hearing,  at  the 
point  in  the  proceedings  specified  by 
the  Board;  and 

(3)  Submitting  a  brief  or  a  written 
statement  when  the  parties  submit 
briefs. 

(c)  Service  by  amicus  curiae.  Ser\ing 
copies  of  any  briefs  or  written 
statements  on  all  parties. 

§  426.51 5     CMS  role  in  making  the  NCD 
record  available. 

CMS  will  provide  a  copy  of  the  NCD 
record  (as  described  in  §426.518)  to  the 
Board  and  all  parties  to  the  NCD  review 
within  30  days  of  the  receipt  of  the 

Board's  order 

§426.516     Role  of  Medicare  Managed  Care 
Organizations  (MCOs)  and  Stale  agencies  in 
the  NCD  review  process. 

M'liii  irr  M(  ():-  dod  Medicaid  .State 
agencies  may  participate  in  the  NCD 
review  process  only  if  they  meet  the 
amicus  participant  criteria  listed  Ln 
§ 426.510(f)(3)  and  §426.513. 
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§426.517     CMS' statement  regarding  new 
evidence. 

(a)  CMS  may  review  anv  new 
evidence  that  is  submitted,  regardless  of 
whether  the  Board  has  stayed  the 
proceedings,  including  but  not  limited 
to  new  evidence: 

(1)  Submitted  with  the  initial 
coniplaint; 

(2)  Submitted  with  an  amended 
complaint. 

(3)  Produced  during  discovery; 

(4)  Produced  when  the  Board  consults 
with  scientific  and  chnical  experts:  and 

(5)  Presented  during  any  hearing, 

fb)  CMS  mav  submit  a  statement 
regarding  whether  the  new  evidence  is 
significant  under  §426.340.  by  a 
deadline  set  bv  the  Board 

§  426.51 8    NCD  record  furnished  to  ttie 
aggrieved  party. 

(a)  Elements  of  the  \'CD  record 
furnished  to  the  aggrieved  party.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  the  \CD  record  consists  of  any 
document  or  material  that  CMS 
considered  daring  the  development  of 
the  NCD,  including,  but  not  limited  to, 
the  following: 

(IJ  The  NCD  being  challenged. 

(2)  Any  medical  evidence  considered 
on  or  before  the  date  the  NCD  was 
issued,  including,  but  not  limited  to.  the 
following: 

(i)  Scientific  articles, 

(ii)  Technology  assessments. 

(iii)  Clinical  guidelines. 

(iv)  Statements  from  clinical  experts, 
medical  textbooks,  claims  data,  or  other 
indication  of  medical  standard  of 
practice. 

(v)  MCAC  transcripts. 

(3)  Public  comments  received  during 
the  notice  and  comment  period. 

(4)  Coverage  decision  memoranda. 

(5)  An  index  of  documents  considered 
that  are  excluded  under  paragraph  (bj  of 
this  section. 

(b)  Elements  of  the  NCD  record  not 
furnished  to  the  aggrieved  party.  The 
NCD  record  furnished  to  the  aggrieved 
party  does  not  include  the  following: 

(1)  Proprietary  data  or  privileged 
information. 

(2)  Any  new  evidence. 

§426.519     NCD  record  furnished  to  the 
Board. 

The  NCD  record  furnished  to  the 
Board  includes — 

(a)  Documents  included  in 
§426.,518(a);and 

(b)  Privileged  information  and 
prnprietarv  data  considered  that  must  be 
filed  with  the  Board  under  seal. 


§426.520     Withdrawing  an  NCD  under 
review  or  Issuing  a  revised  or  reconsidered 
NCD. 

(a)  CMS  may  withdraw  an  NCD  or 
NCD  provision  under  review  before  the 
date  the  Board  issues  a  decision 
regarding  that  NCD.  Withdrawing  an 
NCD  or  NCD  provision  under  review 
has  the  same  effect  as  a  decision  under 
§  426.560(b). 

(b)  CMS  may  revise  an  NCD  under 
review  to  remove  or  amend  the  NCD 
provision  listed  in  the  complaint 
through  the  reconsideration  process 
before  the  date  the  Board  issues  a 
decision  regarding  that  NCD.  Revising 
an  NCD  under  review  to  remove  the 
NCD  provision  in  question  has  the  same 
effect  as  a  decision  under  §  426.560(b). 

(c)  CMS  must  notify  the  Board  within 
48  hours  of — 

(1)  Withdrawing  an  NCD  or  NCD 
provision  that  is  under  review;  or 

(2)  Issuing  a  revised  or  reconsidered 
version  of  the  NCD  that  is  under  review. 

(d)  If  CMS  issues  a  revised  or 
reconsidered  NCD.  CMS  forwards  a 
copy  of  the  revised/reconsidered  NCD  to 
the  Board. 

(e)  The  Board  must  take  the  following 
actions  upon  receiving  a  notice  that 
CMS  has  withdrawn  or  revised/ 
reconsidered  an  NCD  under  review: 

(1)  If.  before  the  Board  issues  a 
decision,  the  Board  receives  notice  that 
CMS  has  withdrawn  the  NCD  or  revised 
the  NCD  to  completely  remove  the 
provision  in  question,  the  Board  must 
dismiss  the  complaint  and  inform  the 
aggrieved  party  (ies)  who  sought  the 
review  that  he  or  she  or  they  will 
receive  individual  claim  review  without 
the  retired/withdrawn  provisions. 

(2)  If.  before  the  Board  issues  a 
decision,  the  Board  receives  notice  that 
CMS  has  revised  the  NCD  provision  in 
question  but  has  not  removed  it 
altogether,  the  Board  must  continue  the 
review  based  on  the  revised  NCD.  In 
this  case,  CMS  must  send  a  copy  of  the 
supplemental  record  to  the  Board  and 
all  parties.  In  that  circumstance,  the 
Board  permits  the  aggrieved  party  to 
respond  to  the  revised  NCD  and  the 
supplemental  record. 

§426.523     Withdrawing  a  complaint 
regarding  an  NCD  under  review. 

(aj  Circumstance  under  which  an 
aggrieved  party  withdraws  a  complaint 
regarding  an  NCD.  An  aggrieved  party 
who  fded  a  complaint  regarding  an  NCD 
may  withdraw  the  complaint  before  the 
Board  issues  a  decision  regarding  that 
NCD.  The  aggrieved  party  may  not  file 
another  complaint  concerning  the  same 
coverage  determination  for  6  months. 

(b)  Process  for  an  aggrieved  party 
withdrawing  a  complaint  regarding  an 


NCD  To  withdraw  a  complaint 
regarding  an  NCD,  the  aggrieved  party 
who  filed  the  complaint  must  send  a 
written  withdrawal  notice  to  the  Board 
(see  §426.500)  and  CMS. 
Supplementing  an  acceptable  complaint 
with  new  evidence  does  not  constitute 
a  withdrawal  of  a  complaint,  as 
described  in  §426.503. 

(c)  Actions  the  Board  must  take  upon 
receiving  a  notice  announcing  the  intent 
to  withdraw  a  complaint  regarding  an 
NCD — (1)  NCD  reviews  invohnng  one 
aggrieved  party.  If  the  Board  receives  a 
withdrawal  notice  regarding  an  NCD 
before  the  date  the  Board  issued  a 
decision  regarding  that  NCD,  the  Board 
issues  a  decision  dismissing  the 
complaint  under  §426.544  and  informs 
the  aggrieved  party  that  he  or  she  may 
not  file  another  complaint  to  the  same 
coverage  determination  for  6  months. 

(2)  NCD  reviews  invohnng  joint 
complaints.  If  the  Board  receives  a 
notice  from  an  aggrieved  party  who  is 
named  in  a  joint  complaint  withdrawing 
a  complaint  regarding  an  NCD  before 
the  date  the  Board  issued  a  decision 
regarding  that  NCD.  the  Board  issues  a 
decision  dismissing  only  that  aggrieved 
party  from  the  complaint  under 

§  426.544.  The  Board  continues  the  NCD 
review  if  there  is  one  or  more  aggrieved 
party  who  does  not  withdraw  from  the 
joint  complaint. 

(3)  Consolidated  NCD  reviews.  If  the 
Board  receives  a  notice  from  an 
aggrieved  party  who  is  part  of  a 
consolidated  NCD  review  withdrawing  a 
complaint  regarding  an  NCD  before  the 
date  the  Board  issued  a  decision 
regarding  that  NCD.  the  Board  removes 
that  aggrieved  party  from  the 
consolidated  NCD  review  and  issues  a 
decision  dismissing  that  aggrieved 
party's  complaint  undpr  §426.544.  The 
Board  continues  the  NCD  review  if  there 
is  one  or  more  aggrieved  party  who  does 
not  withdraw  from  the  joint  complaint. 

§426.525     NCD  review. 

(a)  Opportunity  for  the  aggrieved 
party  after  his  or  her  review  of  the  NCD 
record  to  state  why  the  NCD  is  not  valid. 
Upon  receipt  of  the  NCD  record,  the 
aggrieved  party  files  a  statement 
explaining  why  the  NCD  record  is  not 
complete,  or  not  adequate  to  support  the 
validity  of  the  NCD  under  the 
reasonableness  standard  This  statement 
must  be  submitted  to  the  Board  and 
CMS,  within  30  days  (or  within 
additional  time  as  allowed  by  the  Board 
for  good  cause  shown)  of  the  date  the 
aggrieved  party  receives  the  NCD 
record. 

(b)  CMS  response.  C.MS  has  30  days, 
after  receiving  the  aggrieved  party's 
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statement,  to  submit  a  response  to  the 
Board  in  order  to  defend  the  NCD. 

(c)  Board  evaluation.  (1)  After  the 
aggrieved  party  file.s  a  statement  and 
CMS  responds  as  described  in 
§426.525(a)  and  §426. 525(b).  or  the 
time  for  filing  has  expired,  the  Board 
applies  the  reasonableness  standard  to 
determine  whether  the  NCD  record  is 
complete  and  adequate  to  support  the 
validity  of  the  NCD 

(2)  Issuance  of  a  decision  finding  the 
record  complete  and  adequate  to 
support  the  validity  of  the  NCD  ends  the 
review  process. 

(3)  If  the  Board  determines  that  the 
NCD  record  is  not  complete  and 
adequate  to  support  the  validity  of  the 
NCD.  the  Board  permits  discover}'  and 
the  taking  of  evidence  in  accordance 
with  §426.532  and  §426.540.  and 
evaluate  the  NCD  in  accordance  with 
§426.531. 

(d)  The  process  described  in 
paragraphs  (a),  fb),  and  (c)  of  this 
section  applies  when  an  NCD  record  has 
been  supplemented,  except  that 
discoven,-  and  the  taking  of  evidence  is 
not  repeated.  The  peridd  for  the 
aggrieved  party  to  file  a  statement 
begins  when  the  aggrieved  party 
receives  the  supplement. 

§  426.531     Board's  review  of  the  NCD  to 
apply  the  reasonableness  standard. 

(a)  Required  steps  The  Board  must  do 
the  following  to  review  the  provision(s) 
listed  in  the  aggrieved  party's  complaint 
based  on  the  reasonableness  standard; 

(1)  Confine  the  NCD  review  to  the 
provision(s)  of  the  NCD  raised  in  the 
aggrieved  party's  complaint, 

(2)  Conduct  a  hearing  unless  the 
matter  can  be  decided  on  the  written 
record. 

(3)  Close  the  NCD  review  record  to  the 
taking  of  e\'idence, 

(4)  Treat  as  precedential  any  previous 
Board  decision  made  under  §426.547 
that  involves  the  same  NCD 
provision(s),  same  specific  issue  and 
facts  in  question,  and  the  same  clinical 
conditions. 

(5)  Issue  a  decision  as  described  in 
§426.547. 

(b)  Optional  steps.  The  Board  may 
consult  with  appropriate  scientific  or 
clinical  experts  concerning  clinical  and 
scientific  evidence  to  apply  the 
reasonableness  standard  to  the 
provision{s)  listed  in  the  aggrieved 
partv's  complaint. 

(c)  Authority  for  the  Board  in  NCD 
reviews  when  applying  the 
reasonableness  standard  In  applying 
the  reasonableness  standard  to  a 
provision  (or  provisions)  of  an  NCD,  the 
Board  must  follow  all  applicable  laws 
and  regulations,  as  well  as  NCDs  other 
than  the  one  under  review. 


§426.532     Discovery. 

(a)  General  rule.  If  the  Board  orders 
discover}',  the  Board  must  establish  a 
reasonable  timeframe  for  discovery, 

(b)  Protective  order — (1)  Request  for  a 
protective  order.  Any  party  receiving  a 
discovery  request  may  file  a  motion  for 
a  protective  order  before  the  date  of 
production  of  the  discovery. 

(2)  The  Board  granting  of  a  protective 
order.  The  Board  may  grant  a  motion  for 
a  protective  order  if  it  finds  that  the 
discovery  sought — 

(i)  Is  irrelevant  or  unduly  repetitive; 

(ii)  Is  unduly  costly  or  burdensome;  or 

(iii)  Will  unduly  delay  the 
proceeding. 

(c)  Types  of  discovery  available.  A 
party  may  obtain  discovery  via  a  request 
for  the  production  of  documents,  and/or 
via  the  submission  of  up  to  10  written 
interrogatory  questions,  relating  to  a 
specific  NCD, 

(d)  Types  of  documents.  For  the 
purpose  of  this  section,  the  term 
documents  includes  relevant 
information,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  in  this  section  will  be 
interpreted  to  require  the  creation  of  a 
document. 

(e)  Types  of  discovery  not  available. 
Requests  for  admissions,  depositions,  or 
any  other  forms  of  discover}',  other  than 
those  permitted  under  paragraph  (c)  of 
this  section,  are  not  authorized. 

(f)  Privileged  information  or 
proprietary  data.  The  Board  must  not 
under  any  circumstances  order  the 
disclosure  of  privileged  information  or 
proprietary  data  filed  under  seal 
without  the  consent  of  the  party  who 
possesses  the  right  to  protection  of  the 
information. 

(g)  Notification.  The  Board  notifies  all 
parties  in  writing  when  the  discovery 
period  will  be  closed. 

§426.535    Subpoenas. 

(a)  Purpose  rif  a  subpoena.  A 
subpoena  requires  the  attendance  of  an 
individual  at  a  hearing  and  may  also 
require  a  party  to  produce  evidence 
authorized  under  §  426.540  at  or  before 
the  hearing. 

(b)  Filing  a  motion  for  a  subpoena.  A 
party  seeking  a  subpoena  must  file  a 
written  motion  with  the  Board  not  less 
than  30  days  before  the  date  fixed  for 
the  hearing.  The  motion  must  do  all  of 
the  following: 

(1)  Designate  the  witnesses. 

(2)  Specif\  any  evidence  to  be 
produced 

(3)  Describe  the  address  and  location 
with  sufficient  particularity  to  permit 
the  witnesses  to  be  found. 

(4)  State  the  pertinent  facts  that  the 
party  expects  to  establish  by  witnesses 


or  documents  and  state  whether  those 
facts  could  be  established  by  evidence 
other  than  by  the  use  of  a  subpof  na, 

(c)  Response  to  a  motion  for  a 
subpoena.  Within  15  days  after  the 
written  motion  requesting  issuance  of  a 
subpoena  is  served  on  all  parties,  any 
party  may  file  an  opposition  to  the 
motion  or  other  response, 

(d)  Extension  for  good  cause  shown. 
The  Board  may  modify  the  deadlines 
specified  in  paragraphs  (b)  and  (c)  of 
this  section  for  good  cause  shown. 

(e)  Motion  for  a  subpoena  granted.  If 
the  Board  grants  a  motion  requesting 
issuance  of  a  subpoena,  the  subpoena 
must  do  the  following: 

(1)  Be  issued  in  the  name  of  the 
presiding  Board  member. 

(2)  Include  the  docket  number  and 
title  of  the  NCD  under  review. 

(3)  Provide  notice  that  the  subpoena 
is  issued  according  to  sections  1872  and 
205(d)  and  (e)  of  the  Act. 

(4)  Specif}'  the  time  and  place  at 
which  the  witness  is  to  appear  and  any 
evidence  the  witness  is  to  produce. 

(f)  Delivery  of  the  subpoena.  The  party 
seeking  the  subpoena  serves  it  by 
personal  delivery  to  the  indivddual 
named,  or  by  certified  mail  return 
receipt  requested,  addressed  to  the 
individual  at  his  or  her  last  dwelling 
place  or  principal  place  of  business. 

(g)  Motion  to  quash  a  subpoena.  The 
individual  to  whom  the  subpoena  is 
directed  may  Jile  with  the  Board  a 
motion  to  quash  the  subpoena  within  10 
days  after  service. 

(h)  Refusal  to  obey  a  subpoena.  The 
exclusive  remedy  for  contumacy  by,  or 
refusal  to  obey,  a  subpoena  duly  served 
upon  anv  person  is  specified  in  section 
205(e)  of  the  Act  (42  U.S.C.  405(e)) 
except  that  any  reference  to  the 
"Commissioner  of  Social  Security"  shall 
be  considered  a  reference  to  the 
"Secretary." 

§426.540     EvicJence 

(a)  Except  as  provided  in  this  part,  the 
Board  is  not  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  Board  may 
apply  the  Federal  Rules  of  Evidence 
when  appropriate,  for  example,  to 
exclude  unreliable  evidence. 

(b)  The  Board  must  exclude  evidence 
that  it  determines  is  clearly  irrelevant  or 
immaterial,  or  unduly  repetitive. 

(c)  The  Board  may  accept  privileged 
information  or  proprietary'  data,  but 
must  maintain  it  under  seal 

(d)  The  Board  may  permit  the  parties 
to  introduce  the  testimon\'  of  expert 
witnesses  on  scientific  and  clinical 
issues,  rebuttal  witnesses,  and  other 
relevant  evidence.  The  Board  may 
require  that  the  testimony  of  expert 
witnesses  be  submitted  in  the  form  of  a 
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written  report,  acxompanied  by  the 
curriculum  vitae  of  the  expert  preparing 
the  report. 

(e)  Experts  submitting  reports  must  be 
available  for  cross-examination  at  an 
evidentiary  hearing  upon  request  of  the 
Board  or  a  partv  to  the  proceeding,  or 
the  report  will  be  excluded  from  the 
rec:ord. 

(f)  Except  as  set  forth  in  paragraph  (c) 
of  this  section  or  unless  otherwise 
nrdered  bv  the  Board  for  good  cause 
shown,  all  documents  and  other 
evidence  offered  or  taken  for  the  record 
is  open  to  examination  bv  all  parties. 

§426.544     Dismissals  for  cause. 

td)  The  Board  may.  at  the  request  of 
any  party,  or  on  its  ovra  motion,  dismiss 
a  complaint  if  the  aggrieved  party  fails 
to  do  either  of  the  following: 

(1)  Attend  or  participate  in  a 
prehearing  conference  (the  prehearing 
may  be  conducted  by  telephone)  or 
hearing  without  good  cause  shown. 

(2)  Complv  with  a  lawful  order  of  the 
Board  without  cause  shown. 

(b!  The  Board  must  dismiss  any 
complaint  concerning  NCD  provi'sion(s) 
if  the  following  conditions  exist: 

(1.)  The  Board  does  not  have  the 
authority  to  rule  on  that  provision  under 
§426. 505(d). 

(2)  The  complaint  is  not  timely.  (See 
§  426.500(b)). 

(3)  The  complaint  is  not  filed  by  an 
aggrieved  party. 

(4)  The  complaint  is  filed  by  an 
individual  who  fails  to  provide  an 
adequate  statement  of  need  for  the 
service  from  the  treating  physician. 

(5)  The  complaint  challenges  a 
provision  or  provisions  of  an  LCD 
except  as  provided  in  §426.476. 
regarding  the  Board's  review  of  an  ALJ 
decision.  (Sep  §426.505.  regarding  the 
authority  of  the  Board.) 

(6)  CMS  notifies  the  Board  that  the 
NCD  provision(s)  is  (are)  no  longer  in 
effect. 

(7)  The  aggrieved  partv  withdraws  the 
complaint  {See  §  426.523.  for 
requirements  for  withdrawing  a 
complaint  regarding  an  NCD  under 
review.) 

§426.545    Witness  fees. 

(a)  A  witness  testifying  at  a  hearing 
before  the  Board  receives  the  same  fees 
and  mileage  as  witnesses  in  Federal 
district  courts  of  the  United  States.  If  the 
witness  qualifies  as  an  expert,  he  or  she 
is  entitled  to  an  expert  witness  fee. 
Witness  fees  are  paid  by  the  party 
seeking  to  present  the  witness. 

(b)  If  the  Board  requests  expert 
testimony,  the  Board  is  responsible  for 
paying  all  applicable  fees  and  mileage, 
unless  the  expert  waives  payment. 


§  426.546     Record  of  hearing. 

The  Board  must  ensure  that  all 
hearings  are  open  to  the  public  and  are 
electronically,  mechanically,  or 
stenographically  reported.  Except  for 
privileged  information  and  proprietary 
data  that  are  filed  under  seal,  all 
evidence  upon  which  the  Board  relies 
for  decision  must  be  admitted  into  the 
public  record.  All  medical  reports, 
exhibits,  and  any  other  pertinent 
document,  either  in  whole  or  in  material 
part.  mu3t  be  offered,  marked  for 
identification,  and  retained  in  the  case 
record,     i 

§426.547     Issuance,  notification,  and 
posting  of  a  Board  s  decision. 

The  Board  must  do  the  following: 

(a)  Issue  to  all  parties  to  the  NCD 
review,  within  90  days  of  closing  the 
NCD  review  record  to  the  taking  of 
evidence,  one  of  the  following: 

(1)  A  written  decision,  including  a 
description  of  appeal  rights. 

(2)  A  written  notification  stating  that 
a  decision  is  pending,  and  an 
approximate  date  of  issuance  for  the 
decision. 

(b)  Make  the  decision  available  at  the 
HHS  Medicare  Internet  site.  The  posted 
decision  does  not  include  any 
information  that  identifies  any 
individual,  provider  of  service,  or 
supplier. 

§  426.550     Mandatory  provisions  of  the 
Board  s  decision. 

(a)  Findings.  The  Board's  decision 
must  include  one  of  the  following: 

(1)  A  determination  that  the  provision 
of  the  NCD  is  valid  under  the 
reasonableness  standard. 

(2)  A  determination  that  the  provision 
of  the  NCD  is  not  valid  under  the 
reasonableness  standard. 

(3)  A  statement  dismissing  the 
complaint  regarding  the  NCD.  and  a 
rationale  for  the  dismissal. 

(4)  A  determination  that  the  LCD  or 
NCD  record  is  complete  and  adequate  to 
support  the  validity  of  the  LCD  or  NCD 
provisions  under  the  reasonableness 
standard. 

fb)  Other  information.  The  Board's 
decision  must  include  all  of  the 
following: 

(1)  The  date  of  issuance. 

(2)  The  docket  number  of  the  NCD 
review. 

(3)  A  statement  as  to  whether  the 
aggrieved  party  has  fded  a  claim  for  the 
service(s)  named  in  the  complaint,  the 
date(s)-of-service.  and  the  disposition,  if 
known. 

(4)  A  basis  for  concluding  that  the 
NCD  was  or  was  not  valid  based  on  the 
application  of  the  reasonableness 
standard  to  the  record  before  the  Board, 
including  CMS': 


(i)  Findings  of  fact. 

(ii)  Interpretations  of  law. 

(iii)  Applications  of  fact  to  law. 

(5)  A  summary  of  the  evidence 
reviewed.  Where  proprietary  or 
privileged  data  were  submitted  under 
seal,  the  decision  must  state  whether  the 
data  were  material  and  what  role  they 
played  in  the  determination,  but 
without  disclosing  the  substance  or 
contents  of  the  evidence  under  seal.  A 
separate  statement  of  the  rationale  for     ' 
the  Board's  treatment  of  the  sealed 
evidence  must  be  prepared  and  kept 
under  seal  itself.  If  the  Board  decision 

is  appealed  to  the  court,  this  statement 
must  be  provided  to  the  court,  under 
seal. 

(6)  A  statement  regarding  the  right  to 
judicial  review. 

§426.555    Prohibited  provisions  of  the 
Board's  decision. 

The  Board's  decision  may  not  do  any 
of  the  following: 

(a)  Order  CMS  to  add  anv  language  to 
a  provision  or  provisions  of  an  NCD. 

(b)  Order  CMS  or  its  contractors  to 
pay  a  specific  claim. 

(c)  Set  a  time  limit  for  CMS  to 
establish  a  new  or  revised  NCD. 

(d)  Review  or  evaluate  an  NCD  other 
than  the  NCD  under  review. 

(e)  Include  a  requirement  for  CMS  or 
its  contractors  that  specifies  payment, 
coding,  or  systems  changes  for  an  NCD, 
or  deadlines  for  implementing  these 
types  of  changes. 

(f)  Order  or  address  how  CMS 
implements  an  NCD. 

§  426.557    Optional  provisions  of  the 
Board's  decision. 

When  appropriate,  the  Board  may 
limit  a  decision  holding  invalid  a 
specific  provision(s)  of  an  NCD  to 
specific  clinical  indications  and  for 
similar  conditions. 

§  426.560     Effect  of  the  Board's  decision. 

(a)  Valid  under  the  reasonableness 
standard.  If  the  Board  finds  that  the 
provision  (or  provisions)  of  an  NCD 
named  in  the  complaint  is  (are)  valid 
under  the  reasonableness  standard,  the 
aggrieved  party  may  challenge  the  final 
agency  action  in  Federal  court. 

(bj  Not  valid  under  the   - 
reasonableness  standard.  If  the  Board 
finds  that  the  provision  (or  provisions) 
of  an  NCD  named  in  the  complaint  is 
(are)  invalid  under  the  reasonableness 
standard,  then  CMS  instructs  its 
contractor,  M+C  organization,  or  other 
Medicare  managed  care  organization  to 
provide  the  following — 

fl)  Individual  claim  review,  (i)  If  the 
aggrieved  pany's  claim/appeal(s)  was 
previously  denied,  the  contractor,  an 
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M+C  organization,  or  another  Medicare 
managed  care  organization  must  reopen 
the  claim  of  the  party  who  challenged 
the  L(]D  and  adjudicate  the  claim 
without  using  the  provision(s)  of  the 
NCD  that  the  Board  found  invalid. 

(ii)  If  a  revised  NCD  is  issued, 
contractors.  M+C  organizations,  and 
other  Medicare  managed  care 
organizations  must  use  the  revised  NCD 
in  reviewing  claim/appeal  submissions 
or  request  for  services  delivered  or 
SCTvices  performed  on  or  after  the 
effective  date  of  the  revised  NCD. 

(iii)  If  the  aggrieved  party  who  sought 
review  has  not  yet  submitted  a  claim, 
the  contractor  must  adjudicate  the  claim 
without  using  the  provision(s)  of  the 
NCD  that  the  Board  found  invalid, 

(iv)  In  either  case,  the  claim  and  any 
subsequent  claims  for  the  service 
provided  under  the  same  circumstances, 
must  be  adjudicated  without  using  the 
NCD  provision{s)  found  invalid. 

(2)  Coverage  determination  relief. 
Within  30  days,  CMS  implements  the 
Board  decision.  Any  change  in  policy  is 
applied  prospectively  to  requests  for 
ser%dce  or  claims  filed  with  dates  of 
service  after  the  implempntatinn  of  the 
Board  decision. 

§426,562     Notice  of  the  Board  s  decision. 

After  the  Board  has  made  a  decision 
regarding  an  NCD  complaint,  the  Board 
sends  a  written  notice  of  the  decision  to 
each  party.  The  notice  must — 

(a)  State  the  outcome  of  the  review; 
and 


(b)  Inform  each  party  to  the 
determination  of  his  or  her  rights  to  seek 
further  review  if  he  or  she  is  dissatisfied 
with  the  determination,  and  the  time 
limit  under  which  an  appeal  must  be 
requested. 

§426.b63     Future  new  or  revised  or 
reconsidered  NCDs. 

CMS  ma\  iiul  reinstate  an  NCD 
provision(s)  found  to  be  uru-easonable 
unless  CMS  has  a  different  basis  (such 
as  additional  evidence)  than  what  the 
Board  evaluated. 

§426.565     Board  s  role  in  making  an  LCD 
or  NCD  review  record  available. 

Upon  a  request  truui  a  Federal  Court, 
the  Board  must  provide  to  the  Federal 
Court  a  copy  of  the  Board's  LCD  or  NCD 
review  record  (as  described  in 
§426.587). 

§426.566     Board  decision 

A  decision  by  the  Board  constitutes  a 
final  agency  action  and  is  subject  to 
judicial  review.  CMS  may  not  appeal  a 
Board  decision. 

§  426.587     Record  for  appeal  of  a  Board 
NCD  decision. 

(a)  Elements  of  the  Board's  NCD 
review  record  furnished  to  the  public. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  Board's  NCD  review 
record  consists  of  any  document  or 
material  that  the  Board  compiled  or 
considered  during  an  NCD  review, 


including,  but  not  limited  to,  the 
following: 

(1)  The  NCD  complaint. 

(2)  The  NCD  and  NCD  record. 

(3)  The  supplemental  NCD  record,  if 
applicable. 

(4)  Transcripts  of  record. 

(5)  Any  other  evidence  relevant 
gathered  under  §  426.540. 

(6)  The  Board's  decision. 

(b)  Documents  excluded  from  the 
NCD  review  record  furnished  to  the 
court.  The  NCD  review  record  furnished 
to  the  court  maintains  the  seal  on 
privileged  information  or  proprietary 
data  that  is  maintained  under  seal  by 
the  Board.  In  the  event  a  court  seeks  to 
obtain  or  requires  disclosure  of  any 
documents  excluded  from  the  NCD 
record  as  privileged  information  or 
proprietary  data,  CMS  or  the 
Department  seeks  to  have  a  protective 
order  issued  for  those  documents,  as 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary'  Medical  Insurance  Program) 

Dated:  luly  1,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

.Approved:  October  30.  2003. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  03-27742  Filed  10-31-03;  11:58 
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REMINDERS 

The  Items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  7, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 
Nevada:  published  9-8-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  manne  parades 
Isle  of  Wight  Bay  fireworks 
display:  published  10-8-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  permits: 
Double-crested  connorant 
management:  published 
10-8-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airwoithiness  directives: 
Fairchild  Aircraft.  Inc.: 

published  9-23-03 
Saab:  published  10-3-G3 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangennes.  and  tangelos 
grown  in  Flonda,  ana 
imported:  comments  due  by 
11-10-03,  published  9-9-03' 
[FR  03-22948] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant  related  quarantine, 
foreign 

Eucalyptus  logs,  lumber  and 
wood  chips  from  South 
Amenca:  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23432] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 


planning:  comments  due  by 
11-10-03:  published  9-10-03 
[FR  03-22977] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  th'-eateneo 
species 
Cntical  habitat 
designations- 
Washington,  Oregon 
Idaho,  and  California: 
salmon  and  steelhead. 
evolutionanly  significant 
units,  comments  due  by 
11-13-03.  published  9- 
29-03  [FR  03-24568] 

Endangered  Species  Act. 
interagency  cooperation 
National  Fire  Plan: 
implementation:  comments 
due  by  1 1-10-03, 
published  10-9-03  'FR  03- 
25621] 
Rshery  conservation  ana 
management 

Caribbean,  Gulf,  and  South 
Atlantic  fishenes — 
Gulf  of  Mexico  king 
mackerel,  Spanish 
mackerel   and  cobia: 
comments  aue  by  11- 
13-03,  published  10-14- 
03  [FR  03-25924] 
Gulf  of  Mexico  red 
snapper,  comments  due 
by  11-12-03   published 
10-27-03  [FR  03-27035] 
Gulf  of  Mexico  shnmp, 
comments  due  by  11- 
14-03,  published  9-30- 
03  [FR  03-24737] 
West  Coast  States  and 
Western  Pacific 
fishenes— 

Pacific  Coast  Grounafish 
Fishery  Management 
Plan:  comments  due  by 
11-14-03,  published  10- 
15-03  [FR  03-26075] 
Pacific  whiting,  comments 
due  by  11-13-03: 
published  10-29-03  [FR 
03-27248] 
International  fishenes 
regulations 

Fraser  River  sockeye  and 
pink  salmon:  inseason 
orders:  comments  due  by 
11-10-03.  published  10- 
24-03  [FR  03-26928] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Practice  ana  p'ocedu'e 
21st  Century  Strategic  Plan: 
implementation,  comments 
due  by  11-12-03: 
published  9-12-03  [FR  03- 
23010] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 


Fish    shellfish    ana  seafood 
products   comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-23342] 

Government  source 
inspection  requirements 
elimination    comments  due 
by  11-14-03,  published  9- 
15-03  [FR  03-23341) 
Federal  Acquisition  Regulation 

(FAR) 

Unique  item  identification 
ana  valuation, 
supplement,  comments 
due  by  11-10-03: 
published  10-10-03  [FR 
03-25827] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Eiectnc  ^ate  and  corporate 
regulation  filings 

Virginia  Electnc  &  Pcwe' 
Co   et  ai  ,  Open  tor 
comments  until  further 
notice:  published  10-1-03 
(FR  03-24618] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

California,  comments  due  by 
11-13-03:  published  10- 
14-03  [FR  03-25800] 

Kentucky:  comments  due  by 
11-13-03.  published  "0- 
14-03  [FR  03-25798] 

Nevada:  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25802] 

New  Mexico,  comments  due 
by  11-10-03:  published 
10-9-03  [FR  03-25543] 

Pennsylvania,  comments 
due  ty  11-10-03. 
published  10-10-03  [FR 
03-25634] 

Environmental  statements: 
availability,  etc. 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  ana  Texas. 
Open  for  comments 
until  further  notice: 
published  10-16-03  [FR 
03-26087] 

Pesticides,  tolerances  m  food, 
animal  feeds,  ana  raw 
agncultural  commodities: 
Tnfloxystrobin:  comments 

due  by  11-10-03. 

published  9-10-03  [FR  03- 

23054] 

Water  programs: 
Water  quality  standards- 
Oregon:  comments  due 
by  11-10-03:  publisheo 
10-10-03  [FR  03-25525] 
Water  supply: 


National  pnmary  dnnking 
water  regulations— 
Long  Term  2  Enhanced 
Surface  Water 
Treatment  Rule 
comments  due  by  11- 
10-03:  published  8-11- 
:j3  iFR  03-18295] 
FARM  CREDIT 
ADMINISTRATION 
'^a'"-   credit  system 
^unaing  and  fiscal  at^ai's. 
loan  policies  and 
operations,  and  funding 
operations— 

Systemwide  ana 
consolidated  bank  debt 
obligations    mvesto's 
and  shareholders 
disclosure:  comments 
due  by  1 1-14-03. 
publisneo  9-15-03  [FR 
03-23421] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrie'  se^.ices 

Antenna  structures 

constnjction.  marking    ano 

lighting — 

Communications  lowers: 
effects  on  migratory 
birds:  comments  due  by 
11-12-03:  published  9- 
12-03  [FR  03  23311] 

GENERAL  SERVICES 
ADMINISTRATION 

AcquiSitior  regulations 
Defense  Pnonties  and 
Allocations  System: 
comments  due  by  11-14- 
03.  published  10-15-03 
[FR  03-26024] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling— 
Dietary  supplements  that 
contain  botanicals 
ingredient  labeling 
comments  due  by  11- 
12-03,  published  8-28- 
03  [FR  03-21980] 
Dietary  supplements  that 
contain  txjtamcals 
ingredient  labeling, 
comments  due  by  11- 
12-03:  published  8-28- 
03  [FR  03-21981] 
Reports  and  guidance 
documents:  availability   etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  -agard  to  their 
mic'obioiogica;  effects  on 
bactena  of  human  health 
concern.  Open  for 
comments  until  further 
notice:  published  10-27-03 
[FR  03-27113] 


IV 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Healtti  and  Human  Services 
Department 

Medicare  and  Federal  health 
care  programs:  fraud  and 
abuse: 

Clarification  of  terms  and 
application  of  program 
exclusion  aufhonty: 
comments  due  by  11-14- 
03:  published  9-15-03  (FR 
03-23351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 
Connecticut;  comments  due 
by  11-15-03:  published  6- 

2-03  [FR  03-13698] 
Flonaa.  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25682] 
Minnesota  and  Wisconsin: 

comments  due  by  11-10- 

03:  published  9-9-03  [FR 

03-22793] 
Ports  and  waten^ays  safety: 
Limericl<  Generating  Station 

and  Schuylkill  River. 

Montgomery  County,  PA. 

secunty  zone:  comments 

due  by  11-14-03, 

published  9-15-03  [FR  03- 

23504] 
Oyster  Creek  Generation 

Station  and  Forked  River, 

Ocean  City.  NJ,  security 

zone   comments  due  by 

11-14-03   published  9-15- 

03  [FR  03-23503] 
Peach  Bottom  Atomic  Power 

station,  Susquehanna 

River,  NY  and  PA: 

security  zone,  comments 

due  by  11-14-03: 

published  9-15-03  [FR  03- 

23501] 
Salem  and  Hope  Creek 

Generation  Stations, 

Delaware  River.  Salem 

County.  NJ:  secunty  zone; 

comments  due  by  11-14- 

03;  published  9-15-03  [FR 

03-23502] 

Regattas  and  marine  parades: 
International  Tug-of-War. 
MD.  comments  due  by 
11-10-03:  published  10- 
10-03  [FR  03-25680] 

HOMELAND  SECURITY 

DEPARTMENT 

Federal  Emergency 

Management  Agency 

National  Flood  Insurance 
Program 

Private  sector  property 
insurers;  assistance; 
comments  due  by  11-13- 
03;  published  10-14-03 
[FR  03-259U5] 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Enhancement  sun/ival 

permits   application 

requirements  and 

issuance  criteria; 

comments  due  by  11-10- 

03:  published  9-10-03  [FR 

03-22777] 
Safe  harbor  agreements  and 

candidate  conservation 

agreements  with 

assurances,  sun/ival 

permits  enhancement; 

comments  due  by  11-10- 

03;  published  9-10-03  [FR 

03-22776] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan: 

implementation;  comments 

due  by  11-10-03; 

published  10-9-03  [FR  03- 

25621] 

Importation,  exportation,  and 
transportation  of  wildlife; 
Injunous  wildlife — 
Boiga  snakes;  comments 
due  by  11-12-03; 
published  9-12-03  [FR 
03-23286] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  Management; 
Crude  oil  produced  from 
Federal  leases,  valuation 
and  reporting  provisions; 
comments  due  Dy  11-10- 
03:  published  9-26-03  [FR 
03-24420] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Indiana:  comments  due  by 
11-14-03:  published  10- 
15-03  [FR  03-26081] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Controlled  substances;* 
manufacturers,  distnbutors, 
and  dispensers:  registration: 
Personal  medical  use; 
exemption  from  import  or 
export  requirements; 
comments  due  by  11 -IO- 
CS: published  9-11-03  [FR 
03-23169] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  pnsoners:  paroling 
and  releasing,  etc 
Distnct  of  Columbia  and 
United  States  codes; 


prisoners  serving 

sentences — 

Supervision  of  released 
pnsoners  serving 
supervised  release 
terms:  comments  due 
by  11-12-03;  published 
7-15-03  [FR  03-17176] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Extended  assignment 
incentives;  comments  due 
by  11-12-03;  published  9- 
12-03  [FR  03-23132] 

STATE  DEPARTMENT 

Intercountry  Adoption  Act  of 
2000 

Hague  Convention;  record 
preservation;  comments 
due  by  11-14-03; 
published  9-15-03  [FR  03- 
22651] 

Intercountry  Adoption  Act  of 
2000; 

Hague  Convention;  agency 
accreditation  and  person 
approval;  comments  due 
by  11-14-03:  published  9- 
15-03  [FR  03-22650] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinAiorthiness  directives: 
Airbus;  comments  due  by 
11-14-03;  published  10- 
15-03  [FR  03-25978] 
An|ou  Aeronautique; 
comments  due  by  11-10- 
03;  published  9-2-03  [FR 
03-22257] 

Bombardier;  comments  due 
by  11-10-03;  published 
10-9-03  [FR  03-25590] 

Dassault:  comments  due  by 
11-10-03;  published  10-9- 
03  [FR  03-25589] 

Fokker;  comments  due  by 
11-13-03;  published  10- 
14-03  [FR  03-25866] 

Gulfstream;  comments  due 
by  11-10-03;  published  9- 
11-03  [FR  03-22991] 

McDonnell  Douglas: 
comments  due  by  11-14- 
03;  publisfned  9-30-03  [FR 
03-24680] 

Rolls-Royce  pic;  comments 

due  by  11-10-03; 

published  9-9-03  [FR  03- 

22888] 
Class  E  airspace:  comments 
due  by  11-13-03;  published 
9-29-03  [FR  03-24601] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 


National  bridge  inspection 
standards;  comments  due 
by  11-10-03;  published  9- 
9-03  [FR  03-22807] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Small  passenger-carrying 
commercial  motor  vehicles 
used  In  interstate 
commerce;  operator  safety 
requirements;  comments 
due  by  11-10-03; 
published  8-12-03  [FR  03- 
20369] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals; 
Aluminum  cylinders 
manufactured  of  6351  -16 
aluminum  alloy  used  in 
SCUBA,  SCBA,  and 
oxygen  services; 
requalification  and  use 
criteria:  comments  due  by 
11-10-03;  published  9-10- 
03  [FR  03-22808] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Contingent  payment  debt 
instruments  for  one  or 
more  payments 
denominated  in  or 
determined  by  reference 
to  nonfunctional  currency; 
treatment;  comments  due 
by  11-12-03;  published  8- 
29-03  [FR  03-21827] 
Partnerships  with  foreign 
partners;  obligation  to  pay 
withholding  tax  on  taxable 
Income;  comments  due  by 
11-13-03;  published  9-3- 
03  [FR  03-22175] 

VETERANS  AFFAIRS 

DEPARTMENT 

Loan  guaranty: 
Hybrid  adjustable  rate 
mortgages:  comments  due 
by  11-10-03;  publis.hed 
10-9-03  [FR  03-25560] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with  "PLUS-  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  hnp:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
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Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Dociiments 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-18061    The 
text  will  also  be  made 
available  on  the  Internet  tr.om 
GPO  Access  at  http 


www  access  gpc  gov  nara. 
naraOOS  htm   Some  laws  r^av 
not  yet  be  available 

S.  3/P.L.  10&-105 

Partial-Birth  Ado'Iicp  Ba^   Act 
of  2003  (Nov    5    20C3,  117 
Stat    1201! 

Last  Li.st  Novf'mhKT  h.  200.3 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  ♦'•ee  eiecfon^c  mail 
notification  ser\'ice  o*  ■^ewv 
enacted  public  -aws    "c 


//r.'se-.  gsa  ar.  a'ci-.'.es 
pu:?^a\^'s-  nimi 

Note,  ' *"  s  service  is  stnctfy 

•o'  C'^c'   notification  of  new 
laws    """ne  text  ?*  ^aAS  -s  not 
available  t^-roug"  th;s  service. 
PENS  oa'-'-'Ot  'espond  tc 
specific  I'-'Qji-ies  sen;  tc  this 
ada^ess 


I 

The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  LiniQue  service  p^-ovaes  up- 
to-date  information  on  Presidential 
policies  and  a-^nouncements  It 
contains  the  *ui|  text  of  f^e 
President  s  pjtjiic  speecnes 
statements,  messages  tc 
Congress   news  conferences,  and 
other  Presidentia  materials 
released  by  the  Whi'e  House. 


VV.-.'k.   .  („.rT;i:iiali(i;i  r,l 

Presidential 
Documents 


'''<»<»^ 


Monday.  January  13.  1997 
V(ilum«  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  nnate- 
nals  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  9094] 

RIN  1545-BC01 

Return  of  Partnership  Income 

AGENCY:  Internal  Revenue  Service  (IRS). 

T'reasur\  . 

ACTION:  P'inal  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  that 
authorize  the  Commissioner  to  provide 
exceptions  to  the  requirements  of 
section  6031(a)  of  the  Internal  Revenue 
Code  for  certain  partnerships  by 
guidance  published  in  the  Internal 
Revenue  Bulletin.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  Proposed  Rules  section  in  this 
issue  of  the  Federal  Register 
DATES:  Effpctivf^  Datf^.  These  regulations 
are  effective  November  5,  2003. 

Applicnbility  Date:  For  dates  of 
applicability,  see  §§  1.603](a)-l(f)(2) 
and  T6031(a)--!T(f)(2). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Shulman.  (202)  622-3070  (not 
a  tnll-frep  number! 

SUPPLEMENTARY  INFORMATION: 

Background 

A  partnership  may  be  used  to  create 
the  economic  equivalent  of  a  variable- 
rate  tax-exempt  bond.  The  partnership 
acquires  a  tax-exempt  obligation  and 
issues  both  interests  that  are  entitled  to 
preferred  returns  based  on  current  short- 
term  yields  on  tax-exempt  obligations 
(variable-rate  interests)  and  interests 
that  are  entitled  to  the  rest  of  the 
partnership's  income  (inverse  interests). 
.\s  a  consequence  of  this  structure,  the 
partner  that  holds  a  variable-rate 


interest  in  the  partnership  receives  a 
return  that  is  equivalent  to  the  return  on 
a  variable-rate  tax-exempt  bond.  Under 
section  702(b).  income  received  by  a 
partnership  generally  retains  its 
character  when  allocated  to  a  partner. 

Section  6031(a)  requires  every 
partnership  to  make  a  return  for  each 
taxable  year  stating  specifically  the 
items  of  its  gross  income  and  the 
.    deductions  allowable  by  subtitle  A  of 
the  Internal  Revenue  Code,  as  well  as 
other  specified  information.  Section 
6031(b)  requires  every  partnership  that 
is  required  to  file  a  return  under  section 
6031(a)  to  provide  each  person  who  is 
a  partner  with  such  information  as  may 
be  required  bv  regulations.  Section 
1.6031(b)-lT(a)(3)  provides  that  the 
partner  must  be  provided  such 
information  as  is  required  bv  any  form 
or  instructions  that  may  be  required. 
Generally,  a  Schedule  K-l  (Form  1065) 
must  be  provided  to  each  partner. 

Section  404  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub. 
L.  97-248:  96  Stat.  324.  669)  (TEFRA) 
authorizes  regulations  that  provide 
exceptions  to  the  filing  requirement  of 
section  6031,  Current  §1.6031(a)-l(a)(3) 
and  (c)  provides  exceptions  for 
partnerships  that  have  no  income, 
deductions,  or  credits  for  a  taxable  year 
and  for  eligible  partnerships  that  elect  to 
be  excluded  from  the  application  of 
subchapter  K  in  the  manner  specified  by 
§  1.761-2(b)(2)(i)  or  are  deemed  to  have 
so  elected  under  §  1  761-2(b)(2)(ii). 

The  Treasurv^  Department  and  the  IRS 
believe  that  it  is  in  the  interest  of  sound 
and  efficient  administration  of  the  tax 
laws  to  permit  the  Commissioner  to 
provide  in  a  timely  and  flexible  manner 
for  an  additional  exception  to  the 
requirements  of  section  6031(a)  in 
situations  in  which  all  or  substantially 
all  of  the  partnership's  income  is 
derived  from  the  holding  or  disposition 
of  tax-exempt  obligations  or  shares  in  a 
regulated  investment  company  (as 
defined  in  section  851(a))(RIC)  that  pays 
exempt-interest  dividends  (as  defined  in 
section  852(b)(,5)). 

Explanation  of  Pro\  isions 

Under  temporary-  regulations,  the 
Commissioner  may.  in  guidance 
published  in  the  Internal  Revenue 
Bulletin,  provide  an  exception  to  the 
reporting  requirements  of  section 
6031(a)  for  partnerships  in  situations  in 
which  all  or  substantially  all  of  the 
partnership's  income  is  derived  from 


the  holding  or  disposition  of  tax-exempt 
obligations  (as  defined  in  section 
1275(a)(3)  and  §  1.1275-l(e))  or  shares 
in  a  RIC  that  pays  exempt-interest 
dividends  (as  defined  in  section 
852(b)(5)).  The  exception  may  be 
conditioned  on  substitute  reporting  and 
eligibility  and  other  requirements.  In 
conjunction  with  issuance  of  this 
temporary-  regulation,  the  Commissioner 
is  publishing  Rev.  Proc.  2003-84. 1.R.B. 
2003-48,  which  provides  for  an 
exception  to  section  603l'for  specified 
eligible  partnerships. 

Effective  Date 

These  regulations  are  effective 
November  5.  2003. 

Special  Analyses 

These  temporary  regulations  are 
necessary'  to  allow  the  publication  of 
guidance  in  the  Internal  Revenue 
Bulletin  to  reduce  the  burden  on  certain 
partnerships.  Accordingly,  good  cause  is 
found  for  dispensing  with  notice  and 
public  procedure  pursuant  to  5  U.S.C. 
553(b)(B)  and  with  a  delayed  effective 
date  pursuant  to  5  U.S.C.  "553(d)(1)  and 
(3).  It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulator}-  assessment  is  not  required. 
Because  no  preceding  notice  of 
proposed  rulemaking  is  required  for  this 
temporary'  regulation,  the  provisions  of 
the  Regulator].-  Flexibility  Act  do  not 
apply.  Pursuant  to  section  7805(f)  of  the 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  nn  small  business. 

Drafting  Intormation 

The  principal  author  of  these 
regulations  is  David  A.  Shulman  of  the 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  &  Special  Industries),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasun,^  Department  participated 
in  their  development. 

i.ist  of  Subjects  in  2fi  CFR  Fart  1 

Income  tax6s,  Reporting  and 
recordkeeping  requirements. 

.Amendments  tn  the  Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 
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PART  1— INCOME  TAXES 

■  Paragraph  1.  The  lutliority  citation  for 

part  1  i>  anuTiiif'ii  bs  ddciuig  the 
following  citation; 

Authority:  2fi  U.S.C.  7805.  *   *   * 
Section  l.fio:n(a)-lT  also  issued  under 
section  404  of  the  Tax  Equity  and  Fiscal 
Responsibilitv  Act  of  1982  (Public  Law  97- 
248;  96  Stat.  324.  669)  (TEFRA).  *    *   * 

■  Par.  2.  Section  1.6031{a)-l  is  amended 
as  follows: 

■  1 .  In  paragraph  (a)(1),  the  first  sentence 
is  amended  by  adding  the  language  "and 
^  1.6031(a)-lT"  immediately  following 
the  language  "of  this  section". 

■  2.  The  text  of  paragraph  (a)(3)  is 
[''designated  as  paragraph  (a)(3)(i). 

■  i  Paragraph  (a)(3)(ii)  is  added- 

■  4.  Paragraph  (f)  is. revised. 

The  additions  and  revisions  read  as 
follows 

§  1 .5031  (a)-1     Return  of  partnership 
income. 

(a)  *    *    * 

(3)  *    *    Mi)  *    *    * 
-    (ii)  (Reserved].  For  further  guidance 
see  ^1.6031(a)-lT(a)(3)(ii). 
*         *         *         «         * 

(f)  Effective  dates.  This  section 
applies  to  taxable  years  of  a  partnership 
t)t'ginning  after  December  31,  1999, 
except  that' 

(1)  Paragraph  (b)(3)  of  this  section 
applies  to  taxable  years  of  a  foreign 
partnership  beginning  after  December 
31. 2000; and 

(2)  [Reserved].  For  further  guidance. 
seP^1.6031(a)-lT(f){2). 

■  Par.  3.  Section  1.6031(a)-lT  is  added 
tn  rs'ad  as  follows: 

§1.6031(a)-1T     Return  of  partnership 
income  (temporary). 

(a)  through  (a)(3)(i)  [Reserved].  For 
further  guidance  see  §  1.6031(a)-l(a) 
through  (a){3)(i). 

(ii)  The  Commissioner  may.  in 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see 
<?601,601(d)(2)(ii)(b)  of  this  chapter), 
provide  for  an  exception  to  partnership 
reporting  under  section  6031  and  for 
conditions  for  the  exception,  if  all  or 
substantially  all  of  a  partnership's 
income  is  derived  from  the  holding  or 
disposition  of  tax-exempt  obligations  (as 
defined  in  section  1275(a)(3)  and 
§  1. 12 75-1  (e))  or  shares  in  a  regulated 
investment  company  (as  defined  in 
section  851(a))  that  pays  exempt-interest 
dividends  (as  d'^fined  in  section 
852(b)(5)), 

(a)(4)  through  lf)(l)  [Reserved].  For 
further  guidance  see  i?  1.6031(a)-l(a)(4) 
through  (f)(1). 

(f)(2)  Effective  datei,.  Paragraph 
(a)(3)(ii)  of  this  section  applies  to 


taxable  years  of  a  partnership  beginning 
on  or  after  November  5,  2003.  The 
applicability  of  paragraph  (a)(3){ii)  of 
this  section  expires  on  or  before 
November  6,  2006. 

Dated:  October  30,  2003. 
Mark  E.  Matthews, 

Deputy  Commissioner  for  Services  and 
Enforcemant. 

Pamela  F.  Olson, 

Assistant  Secretary'  of  the  Treasury. 

[FR  Doc.  OS-28190  Filed  1 1-5-03;  1:41  pm] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD9091) 


RIN  1545-BC19 

Special  Depreciation  Allowance; 
Correction 

AGENCY-  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  on  Mondav.  September  8.  2003 
(68  FR  52986),  relating  to  the 
depreciation  of  property  subject  to 
section  168  of  the  Internal  Revenue 
Code  (MACRS  property)  and  the 
depreciation  of  computer  software 
subject  to  section  167. 

DATES:  These  corrections  are  effective 
September  8.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Kim,  1202J  622-3110  (not  a  toil- 
free  number). 

SUPPLEMENTARY  INFORMATION; 

Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  167,  168  and  1400L(b)  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  temporary 
regulations  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

■  Accordingly,  the  publication  of 
temporary  regulations  (TD  9091),  that 
was  the  subject  of  FR  Doc.  03-22670,  is 
corrected  as  follows: 


§  1 .1 67(a)-1 4T    [Corrected] 

■  1.  On  page  52991.  column  2, 

§  1.167(a)-14T(e)(3).  last  line  of  the 
paragraph,  the  language.  "September  8, 
2006"  is  corrected  to  read  "September  4, 
2006  ". 

§  1.1 68-1 T    [Corrected] 

■  2.  On  page  52991.  column  3, 

§  1 .168{d)-lT(d)(2).  last  line  of  the 
paragraph,  the  language.  "September  8. 
2006"  is  corrected  to  read  "September  4, 
2006". 

■  3.  On  page  53001.  column  2. 
§1.168(k)-lT(f}(5)(iiij(Ai.  last  line  of  the 
paragraph,  the  language,  "minimum  tax 
purposes"  is  corrected  to  read 
"minimum  tax  purposes  (for  example, 
use  the  remaining  carryover  basis  as 
determined  for  alternative  minimum  tax 
purposes)." 

■  4.  On  page  53003.  column  2. 
§1.168(k)-lT(g)(l).  last  line  of  the 
paragraph,  the  language,  "expires  on 
September  8.  2006."  is  corrected  to  read 
"expires  on  September  4.  2006." 

§1.169-3T    [Corrected] 

■  5.  On  page  53004.  column  3.  §  1.169- 
3T,  last  line  of  the  paragraph,  the 
language,  "September  8.  2003."  is 
corrected  to  read  "September  4.  2006." 

§1.1400L(b)-1T    [Corrected] 

■  6.  On  page  53006.  c:olumn  2. 

§  1.1400L{b)-lT(g)(l).  last  line  of  the 
paragraph,  the  language,  "expires  on 
September  8.  2006."  is  corrected  to  read 
"expires  on  September  4.  2006." 

Cynthia  E.  Grigsby, 

Acting  Cliipf.  Publications  and  Regulations 

Branch.  Legal  Processmg  Division,  Associate 

Chief  Counsel  (Procedure  and 

Administration). 

[FR  Doc,  03-28201  Filed  1 1-7-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  31,  and  602 

[TD  9092] 

RIN  1545-BA44 

Split-Dollar  Life  Insurance 
Arrangements;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Wednesday.  September  17.  2003  (68  FR 
54336),  relating  to  the  income. 


Federal  Register /Vol    68,  No.  217/Mondav.  November 


10.  2003/  Rules  and  Regulation?  63735 


employment,  and  gift  taxation  of  split- 
dollar  life  in.surance  arrangements, 

DATES:  These  corrections  are  effective 

.September  17.  2003, 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Asta  at  (202)  622-,3930  (not  a 
toll-free  number), 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  61,  83.  301,  and  7872  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

.\s  published,  final  regulations  (TD 
9092 J  contains  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  9092).  that  was  the 
subject  of  FR  Doc.  03-23,596.  is 
corrected  as  follows: 

1.  On  page  54344.  column  1.  in  the 
preamble,  under  the  paragraph  heading 
■'Effective  Date  and  Obsolescence  of 
Prior  Guidance",  second  paragraph,  line 
13,  the  language  "arrangement  does  not 
fall  with  the"  is  corrected  to  read 
"arrangement  does  not  fall  within  the". 

2.  On  page  54344,  column  2,  in  the 
preamble,  the  paragraph  heading 
"Proposed  Amendments  to  the 
Regulations"  is  corrected  to  read 
"Adoption  of  Amendments  to  the 
Regulations'. 

§1.61-22     [Corrected] 

■  3.  On  page  54347,  column  1.  §  1.61- 

22(d){3Ki),  last  line  of  the  column,  the 
language,  "owner  under  paragraph  (djllj 
for  the"  is  corrected  to  read  "owner 
under  paragraph  (d)(1)  of  this  section  for 
the '. 

■  4.  On  page  54347,  colunin  2,  §  1.61- 

22(d)(4)(ii){A).  last  line  of  the  paragraph, 
the  language,  "right  and;  "  is  corrected  to 
read   "right;  and". 

■  5.  On  page  54347,  column  2,  §1.61- 
22(d)(5)(ii),  line  2,  the  language,  ""owner 
and  non-owner  of  the  split-dollar"  is 
corrected  to  read  "owner  and  non-owner 
of  the  split-dollar  life  insurance". 

■  6.  On  page  54350,  column  2,  §  1 ,61- 

22(h),  Example  1  .  paragraph  (ii),  line  6. 
the  language,  "whether  of  R  were 
designated  as  the  policy"  is  corrected  to 
read   'whether  R  were  designated  as  the 
policy", 

■  7.  On  page  54351,  column  1,§  1,61- 
22(h),  Example  4..  paragraph  (ii),  line  3, 
the  language,  "the  arrangement  during  in 


each  such  year."  is  corrected  to  read  "the 
arrangement  in  each  such  year." 

Cynthia  E,  Grigsby. 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel  (Procedure  and 

Administration). 

[FR  Doc.  03-28202  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4330-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33CFR  Part  160 

[USCG-2002-11865] 
RIN  1625-AA41 

Notification  of  Arrival  in  U.S.  Ports; 
Correction 

agency:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (FR 
Doc.  03-4408),  which  were  published  in 
the  Federal  Register  of  Fridav,  Februan- 
28,  2003.  (68  FR  9537).  The  regulations 
related  to  the  information  reporting 
requirements  for  notification  of  vessel 
arrival  in  U,S,  ports  contained  in  33 
CFR  part  160,  subpart  C. 

DATES:  Effprt!\ .'  nn  Nnvember  10,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Kimberly  B  Andersen,  U,S.  Coast 
Guard  fG-MPP\  ,if  2n2-2F.7-2562. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  superseded 
Subpart  C  of  33  CFR  part  160  on  April 
1,  2003,  and  affect  persons  required  to 
submit  Notification  of  Arrival  in  U.S. 
ports. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  need  to  be  clarified. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  emd 

procedure.  Harbors.  Hazardous  Material 
transportation.  Marine  safety. 
Navigation  (water),  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways 

■  Accordingly,  33  CFR  part  160  is 
corrected  by  making  the  following 
correcting  amendments: 


Subpart  C — Notification  of  Arrival  in 
U.S.  Ports 

■  1  The  authority  citation  for  Part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223,  1231;  46  U.S.C. 
Chapter  701;  Department  of  Homeland 
Security  Delegation  0170.1.  Subpart  D  is  also 
issued  under  the  authority  of  33  U.S.C.  125 
and  46  U.S.C.  3715. 

§160.203     [Corrected! 

2.  In  §  160.203(b)(1),  immediately 
preceding  the  words  "vessels  entering 
any  port  or  place  in  the"  add  the  word 
"foreign." 

§160.206     [Corrected] 

■  3.  In  s  lbU.2Ub(dj  immediately 
following  the  words  "estimated  arrival" 
add  the  words  "and  departure". 

§160.210     [Corrected] 

■  4.  In  (5 160.210(c)  immediately 
preceding  the  words  'vessels  300  or  less 
gross  tons  operating  in  the  Seventh  Coast 
Guard  District"  add  the  word  "foreign". 

§160.212    [Corrected] 

■  5.  In  §  160.212.  in  the  table  to 
paragraph  (a)(3).  in  entry  (i),  under  the 
heading  ''You  must  submit  an  NOA— " 
remove  the  words  "Before  departure  but 
at"  and  add  in  their  place  the  word  "At". 

Dated:  October  17.  2003. 
L.L.  Hereth, 

A  cting  Assistan  t  Commandan  t  for  Marine 
Safety.  Security  and  Environmental 
Protection 

(FR  Doc.  03-28189  Filed  1 1-7-03;  8:45  am] 

BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[Ml  82-02;  FRL-7585-3] 

Clean  Air  Act  Final  Approval  of 
Operating  Permit  Program  Revision: 
Michigan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  EPA  is  taking  final  action 
to  approve  revisions  to  Michigan's  tide 
\'  air  operating  permit  program, 
including  revisions  to  Michigan 
Administrative  Rule  (R)  336.1216.  R 
336.1216(l)(b)(iv)  no  longer  applies  the 
permit  shield  provisions  to  certain 
administrative  permit  amendments.  The 
EPA's  final  approval  of  this  rule 
revision  resolves  the  deficiency 
identified  in  EPA's  Notice  of  Deficiency 
(NOD),  published  in  the  Federal 


I 
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Registir  on  Decpmber  11.  2001  (66  FR 
64038).  This  final  action  also  removes 
anv  resulting  consequences,  including 
sanctions,  with  respect  to  the  December 
11,  2001  NOD. 

EFFECTIVE  DATE:  December  10,  2003. 
ADDRESSES:  Copies  of  the  State's   - 
submittal  and  other  supporting 
information  u.sed  in  developing  the  final 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location. 

EP.A.  Region  5,  77  West  Jackson 
Boulevard  (AR-18J),  Chicago,  Illinois 
60604.  Please  contact  the  person  listed 
below  to  arrange  a  time  to  inspect  the 
submittal 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano,  77  West  Jackson  Boulevard 
(AR-181),  Chicago,  Illinois  60604,(312) 
886-2703.  valenziano. bpth@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following: 

I.  What  is  the  History  of  Michigan's  Title  V 

Operating  Permit  Program? 

II.  What  is  the  Program  Change  That  EPA  is 

Approving? 
in.  What  is  Involved  in  This  Final  Action? 
IV.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  the  History  of  Michigan's 
Title  V  Operating  Permit  Program? 

As  required  under  Subchapter  V  of 
the  Clean  Air  Act  (Act),  EPA  has 
promulgated  regulations  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permit  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  or  withdraw  approval  of  state 
operating  permit  programs.  These 
regulations  are  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70. 
Pursuant  to  Subchapter  V,  generally 
known  as  title  V,  states  and  local 
permitting  authorities  developed,  and 
submitted  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Michigan  Department  of 
Environmental  Quality  submitted 
Michigan's  title  V  operating  permit 
program  for  EPA  approval  on  May  16, 
1995.  with  supplements  submitted  on 
July  20.  1995.  October  6,  1995, 
November  7.  1995,  and  January  8,  1996. 
The  EPA  granted  interim  approval  of  the 
Michigan  title  V  program  on  January  10. 
1997  (62  FR  1387).  and  the  program" 
b(M:ame  effective  on  February  10.  1997. 
Subsequently,  based  on  the  interim 
approval  corrections  that  the  State 
submitted  on  June  1.  2001  and     , 
September  20,  2001.  EPA  granted  final 
full  approval  of  the  Michigan  title  V 
program,  effective  November  30,  2001. 
The  EPA  published  the  final  full 


program  approval  in  the  Federal 
Register  on  December  4,  2001  (6fi  FR 
62949). 

Pursuant  to  its  authority  at  40  CFR 
70.10(b),  EPA  published  an  NOD  for 
Michigan's  title  V  operating  permit 
program  on  December  11,  2001  (66  FR 
64038).  The  NOD  was  based  upon  EPA's 
finding  that  Michigan's  regulation 
granting  a  permit  shield  for  certain 
administrative  permit  amendments  did 
not  meet  federal  requirements  for 
program  approval.  On  May  7,  2003  and 
May  21,  2003.  Michigan  submitted  to 
EPA  a  revision  to  its  title  V  program 
correcting  this  program  deficiency. 
Because  Michigan's  May  2003 
submittals  included  revisions  to  R 
336.1216  that  the  State  had  not  yet 
finalized,  EPA  proposed  approval  of  the 
draft  State  rule  with  final  approval 
contingent  upon  Michigan  promulgating 
and  submitting  a  final  rule  identical  in 
substance  to  the  draft  rule.  The  EPA's 
proposed  approval  of  Michigan's  title  V 
operating  permit  program  revisions  was 
published  on  June  23.  2003  (68  FR 
37110-37112).  The  EPA  received  no 
comments  on  the  proposal.  On  August 
18.  2003.  Michigan  submitted  for  EPA 
approval  its  final  R  336.1216  and 
supporting  documentation  as  a  revision 
to  Michigan's  title  V  program. 
Michigan's  final  R  336.1216  is  identical 
to  the  draft  rule  Michigan  submitted  to 
EPA  on  May  7,  2003. 

II.  What  Is  the  Program  Change  That 
EPA  Is  Approving? 

Michigan  has  revised  its  permit 
modification  regulation.  R  336.1216,  to 
remove  the  permit  shield  provision  for 
certain  types  of  administrative  permit 
amendments.  Michigan's  rule  is  now 
consistent  with  40  CFR  70.7(d)(4), 
which  does  not  allow  a  permit  shield  for 
the  types  of  changes  described  below. 
The  permit  shield  provisions  at  40  CFR 
70.6(f)  offer  enforcement  protection  in 
certain  prescribed  situations.  Michigan's 
revised  R  336.1216(l)(b)(iv)  states:  "The 
permit  shield  provided  under  R 
336.1213(6)  does  not  extend  to 
administrative  amendments  made 
pursuant  to  subdivision  (a)(i)  to  (iv)  of 
this  subrule."  R  336.1216(l)(a)  (i) 
through  (iv)  allows  administrative 
amendments  for  the  following  types  of 
changes:  a  change  that  corrects 
typographical  errors;  a  change  in  the 
name,  address  or  phone  number  of  the 
responsible  official  or  other  contact 
person;  a  change  that  provides  for  more 
frequent  monitoring  and  reporting;  and 
a  change  in  the  ownership  or 
operational  control  of  a  source  where  no 
other  changes  to  the  permit  are 
necessary'.  These  types  of  administrative 
permit  amendments  are  the  same  as 


those  soecified  in  the  federal  rules  at  40 
CFR  70.7(d)(1)  (i)-(iv).  This  rule 
revision  resolves  the  deficiency 
identified  in  EPA's  NOD.  published  in 
the  Federal  Register  on  December  1 1 . 
2001  (66  FR  64038). 

In  addition,  R  336.1216  includes  other 
minor  changes  to  Michigan's  permit 
modification  rule,  including  changes  to 
the  citation  method  for  Michigan  laws, 
and  a  clarification  to  R 
336.1216(l)(b)(iii)  regarding  the 
implementation  of  administrative 
permit  amendment  changes  made 
pursuant  to  R  336.1216(l)(a)  (i)  through 
(iv).  This  clarification  is  consistent  with 
40  CFR  70.7(d)(3)(iii)  and  70.7(e)(2)(v). 

III.  What  Is  Involved  in  This  Final 
Action? 

The  EPA  is  approving  revisions  to  the 
title  V  operating  permit  program 
submitted  bv  the  State  of  Michigan  on 
May  7.  2003,  May  21.  2003,  and  August 
18,  2003.  The  program  submittals 
include  revisions  to  Michigan's 
operating  permit  modification  rule,  R 
336.1216.  These  revisions  meet  the 
requirements  of  title  V  and  40  CFR  part 
70.  R  336.1216(l)(b)(iv)  is  now 
consistent  with  40  CFR  70.7(d)(4). 
Michigan's  program  revision 
satisfactorily  addresses  the  program 
deficiency  identified  in  EPA's  NOD. 
published  on  December  11.  2001  (66  FR 
64038).  Pursuant  to  40  CFR  70.10(b), 
EPA  finds  that  Michigan  is  not  subject 
to  sanctions  for  the  deficiency  identified 
in  the  December  11,  2001  notice. 
Further,  EPA  is  not  obligated  to 
promulgate  a  federal  permit  program  for 
the  December  11.  2001  NOD. 

Consistent  with  EPA's  final  full 
approval  of  Michigan's  title  V  program 
(66  FR  62951),  this  approval  does  not 
extend  to  Indian  Country,  as  defined  in 
18  United  States  Code  1151. 

IV.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review"  (58 
FR  51 735.  October  4.  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget, 

Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001). 
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Regulator}'  FlexihiUty  Act 

This  action  merely  approves  state  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator)-  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  action  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  an 
unfunded  mandate  nor  does  it 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

Executive  Order  13175  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executivt^  Order  13175. 
■"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

Executive  Order  13132  Federalism 

This  action  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  This 
action  merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 

Executive  Order  13045  Protection  of 

Children  From  Environmental  Health 

and  Safetv  Risks 

This  final  approval  also  is  not  subject 
to  Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)^  because  it  is  not  a 
significant  regulatorv  action  under 
executive  order  12866. 


National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
.•\ct  of  1995  (NTTA),  15  U.S.C.  272. 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  program 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  thev  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voIuntar\-  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  program 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Act.  Therefore,  the 
requirements  of  section  12(d)  of  the 
NTTA  do  not  apply. 

Civil  Justice  Reform 

As  required  bv  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

Governmental  Interference  With 
Constitutionally  Protected  Property 
Rights 

EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859.  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C,  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U,S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 


submit  a  report  containing  this  rule  „na 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Roister.  This  action  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

Judicial  Review 

Under  secUon  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [anuary  9.  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Infergoveriunental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  31.  2003. 
Bharat  Mathur. 

Acting  Regional  Administrator.  Region  V. 
m  40  CFR  part  70  is  amended  as  follows: 

PART  70— [AMENDED] 

■  1  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

m  2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (a)(4)  to  the  entry 
for  Michigan  to  read  as  follows: 

Appendix  A  to  Part  70— .Approval 
Status  of  State  and  Local  Operatmg 
Permits  Programs 


Michigan 

(a)  *   *   * 

(4)  Department  of  Environmental  Quality: 
Program  revisions  submitted  on  May  7,  2003, 
May  21.  2003.  and  August  18.  2003, 
including  Michigan  Administrative  Rule 
336.1216;  submittals  satisfactorily  address 
EPA's  Notice  of  Program  Deficiencv. 
pubhshed  on  December  11.  2001  (66  FR 
64038).  Final  full  approval  of  these  revisions 
is  effective  December  10.  2003. 
***** 

(FR  Doc  03-28213  Filed  11-7-03:  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  206 

RIN:  1660-AA17 

Hazard  Mitigation  Grant  Program; 
Correction 

AGENCY:  Federal  Emergency 
\Iaiirigement  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security. 

ACTION:  Correcting  amendment. 

SUMMARY:  FEMA  announces  a  technical 
correction  to  44  CFR  206.435  which  was 
amended  in  the  Federal  Register  on 
August  30.  1990,  at  55  FR  35532  and 
again  amended  on  February  26,  2002,  at 
67  FR  8844.  This  document  corrects  a 
reference  made  in  §  206.435  to  the  old 
§  206.434  (b),  now  paragraph  (c). 

DATES:  This  document  is  effective 
November  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Lawless.  Du  ision  Director, 
FEMA,  500  C  Street,  SW.,  Room  417, 
Washint^ton.  DC  20472;  202-646-3027. 

SUPPLEMENTARY  INFORMATION: 

Background 

FEMA  announces  a  technical 
correction  to  44  CFR  206.435.  The  final 
rule  entitled  Disaster  Assistance:  Hazard 
Mitigation  Grant  Program  (Subpart  N) 
was  published  on  August  30,  1990,  at  55 
FR  35532.  Changes  to  the  rule  at 
§  206.434  were  subsequently  published 
on  February  26.  2002,  at  67'FR  8844. 
These  changes  resulted  in  §  206.434 
redesignating  Minimum  project  criteria 
from  paragraph  (b)  to  (c).  This  correcting 
amenilment  changes  a  reference  to  the 
old  paragraph  (b),  to  paragraph  (c)  at 
§206, 435(b) 

Need  for  Correction 

As  published,  the  final  regulations 
contain  an  error  which  may  prove 
misleading,  and  needs  to  be  clarified. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs.  Mitigation  planning. 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  206  is 
corrected  by  making  the  following 
correcting  amendment: 


PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23,  1988 

■  1.  The  authority  citation  for  part  206 
continues  to  read  as  follows:     ^ 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  FR  41943,  3  CFR.  1978  Comp., 
p.  329:  E.G.  12127,  44  FR  19367,  3  CFR,  1979 
Comp..  p.  376:  E.O.  12148,  44  FR  43239,  3 
CFR,  1979Comp..  p.  412:  and  E.O.  12673,  54 
FR  12571,  3  CFR.  1989  Comp.,  p.  214. 

■  2.  Revise  the  inductory  text  of 
paragraph  (b)  of  §  206.435  to  read  as 
follows:  I 

§206.435     Project  Identification  and 

selection  priteria. 

*  *     I    *  *-         * 

(b)  Selection.  The  State  will  establish 
procedures  and  priorities  for  the 
selection  of  mitigation  measures.  At  a 
minimum,  the  criteria  must  be 
consistent  with  the  criteria  stated  in 
§  206.434(c)  and  incli^de: 

***** 

Dated:  October  31,  2003. 
Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response,  Department  of  Homeland 

Security. 

[FR  Dor  03-28167  Filed  11-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  021113274-3267-02;  I.D. 
031 501  A] 

RIN  0648-AO79 

Atlantic  Highly  Migratory  Species; 
Exempted  Fishing  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  nde. 

SUMMARY:  NMFS  issues  a  final  rule  in 
accordance  with  framework  procedures 
fo'r  adjusting  management  measures  of 
the  Final  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish  and  Sharks 
(HMS  FMP),  and  Amendment  1  to  the 
Atlantic  Billfish  Fishery  Management 
Plan  (Billfish  FMP).  This  final  rule 
modifies  existing  regulations  for 
Atlantic  highly  migratory  species  (HMS) 
exempted  fishing  activities,  with  the 


intent  of  improving  monitoring  and 
reporting  of  exempted  fishing  activities 
for  Atlantic  HMS.  primarily  those  which 
are  collected  for  public  display 
purposes  and  those  targeted  for 
scientific  research. 
DATES:  Effective  December  10,  2003. 
ADDRESSES:  Written  reports  on  fishing 
activities  and  applications  for  Exempted 
Fishing  Permits  and  Scientific  Research 
Permits  should  be  submitted  to  Sari 
Kiraly  or  Heather  Stirratt.  Highly 
Migratory  Species  Management  Division 
(F/SFl),  Office  of  Sustainable  Fisheries, 
NMFS,  1315  East-West  Highway.  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly  or  Heather  Stirratt  at  301-713- 
2347^  fax  301-713-1917,  e-mail 
Sari. Kirah'® noaa.gov  or 
Heather. Stirratt%noaa. gov. 

SUPPLEMENTARY  INFORMATION:  Under  50 
CFR  635.32.  and  consistent  with  50  CFR 
600.745.  NMFS  may  authorize,  for 
limited  testing,  public  display,  and 
scientific  data  collection  purposes,  the 
target  or  incidental  harvest  of  species 
managed  under  an  FMP  or  fishery 
regulations  that  would  otherwise  be 
prohibited.  Exempted  fishing  may  not 
be  conducted  unless  authorized  bv  an 
Exempted  Fishing  Permit  (EFP)  or  a 
Scientific  Research  Permit  (SRP)  issued 
by  NMFS  in  accordance  with  criteria 
and  procedures  specified  in  those 
sections.  As  necessary,  an  EFP  or  SRP 
would  exempt  the  named  party(iesj 
from  otherwise  applicable  regulations 
under  50  CFR  part  635.  Such 
exemptions  could  address  fishery 
closures,  possession  of  prohibited 
species,  commercial  permitting 
requirements,  and  retention  and 
minimum  size  limits, 

This  final  rule  was  developed  largely 
in  response  to  ongoing  concerns  related 
to  EFPs  issued  in  the  past  for  the 
purpose  of  collecting  regulated  HMS, 
particularly  those  collected  for  public 
display,  and  also  takes  into 
consideration  concerns  related  to  the 
reporting  of  permitted  HMS  scientific 
research  activities.  It  is  intended  to 
strengthen  the  existing  regulations 
which  govern  these  permit  related 
activities.  This  final  rule  is  in 
accordance  with  framework  procedures 
for  adjusting  management  measures 
provided  in  the  Final  HMS  FMP,  and 
Amendment  1  to  the  Billfish  FMP. 

Exempted  Fishing  Operations 

With  respect  to  exempted  fishing 
activities,  NMFS  finalizes  the  following 
requirements: 

i\]  Collectors  of  HMS  for  public 
display  are  required  to  notify  the  local 
NMFS  Office  for  Law  Enforcement  at 
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least  24  hours  prior  to  departing  on  a 
collection  trip  as  to  collection  plans  and 
location,  and  number  of  animals  to  be 
collected.  This  requirement  is  included 
.so  that  the  local  NMFS  Office  for  Law 
Enforcement  can  be  aware  of  and 
monitor  exempted  collection  activities 
within  its  jurisdiction.  Additionally, 
this  information  can  be  made  available 
by  NMFS  to  state  level  enforcement 
agencies. 

(2)  Collectors  of  HMS  for  public 
display  have  the  option  of  using 
conventional  dart  tags  or  microchip 
Passive  Integrated  Transponder  (PIT) 
tags.  Both  tvpes  of  tags  will  be  supplied 
by  NMFS,  Unless  PIT  tags  are 
specifically  requested  in  the  EFP 
application,  conventional  dart  tags  will 
be  issued.  Terms  and  conditions 
associated  with  the  use  of  the  tags 
issued  will  be  specified  in  the  EFP  on 

a  case-by-case  basis. 

(3)  To  minimize  mortality  of  targeted 
animals  as  well  as  incidental  bycatch 
potentially  associated  with  the  live 
capture  of  HMS.  NMFS  may  specif\' 
permit  conditions  regarding  fishing 
activities,  such  as  gear  deplovment. 
monitoring,  or  soak  time,  if  warranted, 
on  a  case-by-case  basis. 

(4)  NMFS  may  select  for  at-sea 
observer  coverage  any  vessel  issued  an 
EFP  or  SRP  under  this  section.  Selected 
vessels  must  comply  with  requirements 
specified  under  50  CFR  635.7.  600.725. 
and  600.746.  This  requirement  will  be 
used  to  verify  reports  and  monitor  the 
takes  of  HMS  and  protected  species 
resulting  from  fishing  activities. 

"(5)  This  final  rule  also  modifies  EFP 
requirements  for  swordfish  offloading. 
For  the  pelagic  longhne  directed 
swordfish  fisher\',  as  vessel  monitoring 
systems  (VMS)  are  now  required  to  be 
installed  and  operating  on  vessels,  EFPs 
to  allow  delayed  offloading  after  a 
closure  are  no  longer  required. 

Reporting  Requirements 

To  enhance  data  collection  and 
reporting,  NMFS  finalizes  the  following 
reporting  requirements: 

(1)  Applications  for  EFP  and  SRP 
renewals  are  required  to  include  ail 
reports  specified  in  the  applicant's 
previous  permit,  including  the  year-end 
report,  all  delinquent  reports  for  permits 
issued  in  prior  years,  and  all  other 
specified  information,  in  order  for  the 
renewal  application  to  be  considered 
complete.  An  EFP  or  SRP  will  not  be 
issued  for  incomplete  applications.  This 
new  requirement  will  reinforce  the 
importance  to  NMFS  of  specified 
reports  on  the  activities  conducted 
under  the  permit. 

(2)  Fishing  activities  and  disposition 
of  all  HMS  either  retained,  discarded 


alive  or  dead,  or  tagged  and  released 
under  an  EFP  or  SRP  must  be  reported 
within  5  days  of  the  fishing  activity,  or 
as  specified  in  the  permit,  without 
regard  to  whether  the  fishing  activity 
occurs  in  or  outside  the  Exclusive 
Economic  Zone  (EEZ).  Dead  discards 
will  be  counted  against  appropriate 
annual  quotas.  Also,  an  annual  written 
summary-  report  must  be  submitted  to 
NMFS  within  30  days  after  the 
expiration  date  of  the  permit.  Reporting 
of  such  HMS  fishing  activity  will 
provide  important  information  as  to  the 
actual  numbers  of  any  animals  that  are 
removed  from  the  stocks.  If  an 
individual  issued  a  Federal  EFP  or  SRP 
captures  no  HMS  in  any  given  month, 
either  in  or  outside  the  EEZ.  that 
individual  must  submit  a  "no-catch" 
report  to  NMFS  within  5  days  of  the  last 
day  of  that  month. 

(3)  Several  prohibitions  are  also 
added  or  modified  to  address:  (a) 
submission  of  false  information  on 
permit  applications  or  activity  reports, 
and  (b)  violations  of  anv  of  the  terms 
and  conditions  of  the  EFP  or  SRP.  These 
prohibitions  are  needed  to  facilitate 
enforcement  of  EFP  and  SRP  application 
and  reporting  requirements.  Essentiallv, 
they  extend  the  permitting,  record- 
keeping, and  reporting  requirements 
otherwise  applicable  to  vessels  and 
dealers  to  those  persons  issued  EFPs 
and  SRPs 

Comments  and  Responses 

NMFS  received  a  number  of 
comments  on  the  proposed  rule  during 
the  comment  period.  In  addition  to  the 
provisions  contained  in  the  proposed 
rule,  comments  were  requested  on 
several  other  potential  regulatory 
provisions.  Major  comments  received 
are  summarized  here  together  with 
responses. 

Exempted  Fishing  Operations 

Comment  1:  The  72-hour  pre- 
departure  notification  for  collecting 
HMS  may  be  problematic.  NMFS  should 
consider  a  more  reasonable  time  frame 
of  24  -48  hours. 

Response:  »NMFS  has  modified  the 
final  rule  to  require  a  notification  time 
of  at  least  24  hours.  This  time  ft-ame  will 
still  allow  sufficient  time  for  the  local 
NMFS  Office  for  Law  Enforcement  to 
respond  and  notif\-  local  officials  as 
necessary. 

Comment  2:  Commenters  generallv 
disagreed  with  notification  to  the  NMFS 
Office  for  Law  Enforcement  upon 
completion  of  a  collection  trip  and  48 
hours  prior  to  shipping  animals  for 
display  as  being  unreasonable.  One 
corrunenter  supported  the  provision. 


Response:  While  notification  upon 
completion  of  a  trip  and  prior  to 
shipping  animals  would  serve  to  better 
track  collection  activities,  NMFS  has  not 
included  these  provisions  in  the  final 
rule  because  commenters  objected  on 
the  grounds  that:  1)  it  is  urmecessar>-. 
since  catch  reports  are  submitted:  and  2) 
such  notification  may  be  logistically 
difficult  because  transport  times  are  not 
always  predictable,  as  they  are  based  on 
animal  acclimation  and  health, 
transport  staff,  and  equipment 
availability. 

Comment  3:  Commenters  generally 
objected  to  the  use  of  PIT  tags  on  the 
grounds  that  there  is  insufficient 
information  on  the  use  of  PIT  tags  in 
fishes,  particularly  sharks,  and  there  are 
potential  problems  associated  with  their 
use.  These  commenters  noted  that  given 
these  uncertainties,  a  requirement  at 
this  time  that  PIT  lags  be  used  for  HMS 
collected  for  display  is  not  warranted. 
One  commenter  supported  the  use  of 
PIT  tags. 

Response:  The  requirement  to  use  PIT 
tags  was  included  in  the  proposed  rule 
in  response  to  commercial  collectors 
who  objected  to  the  use  of  the 
conventional  dart  tags  because  of  their 
experience  with  infections  and  scarring 
in  the  animals  and  requested  an 
alternative  means  of  tagging,  PIT  tags 
were  selected  because  aquariums  and 
scientific  researchers  have  used  them  to 
idenfif}'  HMS.  The  final  rule  reflects  the 
concerns  associated  with  the  use  of  PIT 
tags  by  not  requiring  collectors  to  use 
PIT  tags,  but  by  specif>'ing  that  thev  mav 
be  used  as  an  alternative  to  dart  tags. 
NMFS  will  provide  PIT  tags  upon 
request. 

Comment  4;.Commenters  generally 
disagreed  with  the  provision  that  would 
allow  NMFS  to  specify  fishing  practices 
for  collecting  HMS  for  display  in  order 
to  minimize  mortalities.  Specifically, 
commenters  felt  that  NMFS  should' 
leave  this  determination  to  the 
collection  professionals,  as  it  is  in  their 
best  interest  to  minimize  or  eliminate 
mortalities  by  using  the  most  effective 
and  efficient  fishing  gear  and  associated 
practices.  One  commenter  supported  the 
provision. 

Response:  It  is  in  the  best  interest  of 
collectors  to  minimize  mortalities  of  the 
fish  they  collect.  However,  it  is  NMFS' 
responsibility  to  manage  the  HMS 
fisheries  and  minimize  unnecessary 
mortalities  of  the  target  species  and 
other  species,  such  as  sea  turtles  and 
seabirds,  that  may  interact  with  fishing 
gear.  Thus,  the  language  in  the  final  rule 
has  been  modified  to  more  accurately 
reflect  NMFS  intent  that  NlvlFS  may' 
specify  collection  conditions  in  the 
permit  as  necessary. 
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Comment  5:  Commenters  generally 
disagreed  with  NMFS  placing  at-sea 
observers  on  biidrd  HMS  collection 
vessels  and  suggested  that  NMFS  should 
consider  alternatives.  Commenters 
noted  that  collecting  operations  are  very 
spec:ific  and  potentiallv  hazardous,  and 
that  only  experienc:ed,  trained  personnel 
should  be  on  board  the  vessels.  Also, 
the  vessels  used  are  often  small  and 
crowded  with  no  place  for 
inexperienced  newcomers  who  may 
jeopardize  collecting  operations.  One 
commenter  supported  the  provision  to 
place  observers  on  board  collection 
vessels. 

Response:  At-sea  observers  are  an 
important  means  for  fishery  managers  to 
collect  information  on  fishing  activities 
that  are  generally  considered  too 
burdensome  for  fishermen  to  collect, 
either  due  to  the  specific  details 
required  or  to  potential  interference 
with  fishing  operations.  They  also 
provide  data  that  are  used  to  verify 
other  reporting  requirements,  allowing 
for  more  responsive  management  In 
cases  of  overfished  stocks,  such  as  many 
HMS.  or  protected  species  such  as  sea 
turtles,  observer  data  can  be  used  to 
improve  stock  assessments.  Observers 
are  fully  trained  before  being  placed  on 
board  a  vessel  and  should  not  interrupt 
fishing  operations.  Additionally, 
observers  should  be  able  to  help  the 
vessel  captain  and  crew  in  releasing 
protected  species.  As  specified  in  50 
CRF  635.7,  600.725,  and  600.746.  NMFS 
will  not  place  an  observer  on  a  vessel 
that  is  deemed  unsafe. 

Reporting  Requirements 

Comment  6:  The  requirement  that 
year-end  reports  be  a  mandatory 
component  of  a  permit  renewal  package 
is  appropriate. 

Response:  NMFS  agrees  and  has 
retained  this  requirement  in  the  final 
rule. 

Comment  7:  Commenters  generally 
held  that  the  reporting  of  dead  discards 
and  no-catch  reporting  is  burdensome 
and  not  necessary.  Because  the 
intention  is  to  collect  and  maintain  live 
animals,  the  number  of  dead  discards  is 
very  small  and  does  not  warrant  the 
papfTwork.  Similarly,  monthly  no-catch 
reporting  is  questionable  because 
collecting  is  not  a  year-round  activity. 
Finally,  the  requirement  to  submit  catch 
and  no-catch  reports  within  a  5-day 
tim>>  frame  is  impractical,  and  a  more 
reasonable  time  frame  should  be 
considered.  Conversely,  one  commenter 
supported  the  dead  discard  and  no- 
catch  reporting  provisions. 

Response:  Tnrough  catch  reports. 
NMFS  will  be  better  able  to  determine 
il  manv  more  animals  are  authorized  for 


collection  than  actually  are  collected. 
These  reporting  requirements  will  allow 
for  more  accurate  counting  against  the 
public  display  quota  or  relevant  quotas 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas.  Including  dead  discards 
in  the  counting  will  further  enhance  the 
accuracy  of  stock  assessments  and  the 
monitori0g  of  species  subject  to  dead 
discard  allowances.  Similarly,  NMFS 
will  be  able  to  better  evaluate  collection 
trends  by  confirming  those  times  when 
no  animals  are  collected.  NMFS  believes 
that  a  5-day  time  frame  for  submitting 
reports  is  reasonable,  as  the  report  forms 
take  only  a  few  minutes  to  complete  and 
can  be  mailed  upon  the  vessel's  return 
to  shore.  Therefore,  the  dead  discard 
and  no-catch  reporting  requirements,  as 
well  as  the  5-day  time  frame  for 
submitting  reports,  have  been  retained 
in  the  final  rule. 

Commint  8:  Reporting  collections  in 
state  waters  should  not  be  mandatory,  as 
this  further  complicates  an  already 
complicated  process.  If  NMFS  wants 
data  on  state-permitted  collections,  the 
information  should  be  obtained  from  the 
states.  Also.  NMFS  should  pursue  the 
proposed  Federal-state  coordination 
process  that  has  been  discussed  and 
which  could  resolve  this  issue. 

Response:  NMFS  is  in  favor  of 
developiag  a  coordinated  Federal-state 
permitting  program.  However,  as  the 
states  ha^e  differing  permit  and 
reporting  requirements,  the  most 
efficient  interim  solution  is  for  federally 
permitted  collectors  to  provide 
information  on  their  collections 
regardless  of  where  the  fishing  activity 
occurs.  Tliis  will  enable  NMFS  to  assess 
better  tha  total  number  of  HMS  being 
removed  from  the  stocks. 

Comment  9:  Commenters  support  the 
prohibitions  provisions  regarding 
submission  of  false  information  and 
violations  of  the  terms  and  conditions  of 
the  permit. 

Response:  NMFS  retains  these 
provisions  in  the  final  rule. 

Request  for  Comments  on  Potential 
Regulatoty  Provisions 

Comment  10:  There  was  general 
agreement  that  EFF  applicants  should 
be  required  to  demonstrate  that  holding 
facilities  adequate  for  HMS  animal 
husbandry  are  maintained.  Commenters 
also  suggested  that  existing 
accreditation  organizations  be  involved 
in  this  process.  However,  some 
commenters  noted  that  accreditation 
does  take  time,  and  NMFS  should  not 
preclude  collection  of  animals  while 
certification  is  pending 


Response:  NMFS  is  considering  these 
types  of  regulations  and  may  issue  a 
proposed  rule  in  the  future. 

Comment  1 1 :  Commenters  generally 
held  that  denying  EFPs  for  the 
collection  of  HMS  that  are  difficult  to 
maintain  may  be  denying  the 
development  of  technological  advances 
in  aquarium  science  and  research. 
Additionally,  commenters  expressed 
concern  regarding  the  data  to  be  used  to 
justify  such  restrictions.  However,  one 
commenter  supported  the  proposal. 

Response:  NMFS  agrees  that  there 
could  be  future  technological  advances 
in  animal  husbandry,  and  would  not 
want  to  inhibit  such  advances. 
However,  restricting  the  collection  of 
certain  animals  may  be  necessary  to 
avoid  unwarranted  mortalitv  in  stressed 
populations.  NMFS  will  continue  to 
consider  this  type  of  measure  and  may 
issue  a  proposed  rule  in  the  future. 

Comment  12:  Several  commenters 
supported  the  issuance  of  EFPs  only  to 
display  facilities  in  that  this  may 
eliminate  commercial  collectors 
collecting  HMS  in  advance  of  actual 
purchases.  Other  commenters  disagreed 
with  this  proposal,  holding  that 
independent  commercial  collectors 
should  continue  to  be  authorized  to 
collect  HMS.  some  companies  having 
made  significant  contributions  to 
improving  the  process. 

Response:  NMFS  will  continue  to 
consider  this  approach  and  mav  issue  a 
proposed  rule  in  the  future. 

Comment  13:  Commenters  generally 
questioned  the  necessity  or  disagreed 
with  the  proposal  regarding  the  issuance 
of  a  NMFS  display  permit  in  order  to 
maintain  HMS  in  captivity  for  display 
purposes.  These  commenters  noted  the 
existence  of  other  regulatory  entities 
and  accreditation  organizations  which 
can  adequately  address  the  animal 
welfare  concerns  regarding  public 
display  facilities.  Questions  were  raised 
as  to  the  procedures  and  authoritv  for 
such  a  display  permit.  One  commenter 
supported  the  proposal,  but  expressed 
concern  regarding  how  this  would  be 
implemented. 

Response:  NMFS  will  continue  to 
consider  this  approach  and  may  issue  a 
proposed  rule  in  the  future. 

Changes  From  the  Proposed  Rule 

A  number  of  changes  to  the 
regulations  were  made  in  response  to 
comments  received  on  the  proposed 
rule: 

(1)  The  proposed  requirement  that 
collectors  of  HMS  for  public  displav 
notify  the  local  NMFS  Office  for  Law 
Enforcement  72  hours  prior  to  departing 
on  a  collection  trip  has  been  reduced  to 
a  minimum  of  24  hours  prior 
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notification.  Also,  the  proposed 
requirements  to  notif\-  the  NMFS  Office 
for  Law  Enforcement  upon  returning 
from  a  collection  trip  and  48  hours  prior 
to  shipping  HMS  to  other  locations  have 
been  eliminated. 

(2)  The  proposed  mandatory  use  of 
PIT  tags  in  lieu  of  conventional  dart  tags 
for  HMS  collected  for  public  display  has 
been  changed  so  that  collectors  will 
have  the  option  of  using  either  PIT  tags 
or  the  conventional  dart  tags  that  NMFS 
currently  issues.  NMFS  will  supply  PIT 
tags  only  upon  request  by  EFP 
applicants,  otherwise  dart  tags  will  be 
issued. 

(3)  The  proposed  provision  that 
NMFS  will  specify  permit  conditions 
regarding  HMS  collection  activities  on  a 
case-by-case-basis  has  been  clarified  to 
state  that  permit  conditions  may  be 
specified  by  NMFS  if  warranted. 

(4)  The  regulatory  text  has  been 
reorganized  to  clarif\-  the  regulations 
and  the  requirements  for  SRPs  versus 
EFPs.  In  addition.  NMFS  revised 

§  635.32  to  simplify-  the  text  to  state  that 
the  notification  and  reporting 
requirements  apply  to  individuals  with 
EFPs  or  SRPs  regardless  of  where  the 
fishing  activity  occurs. 

Classification 

This  fmal  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens 
Fisher\'  Conservation  and  Management 
Act.  16  U.S.C.  1801  et  seq.,  and  the 
Atlantic  Tunas  Convention  Act,  16 
U.S.C.  971  et  seq. 

For  the  purposes  of  NOAA 
Administrative  Order  (NAO)  216-6,  the 
Assistant  Administrator  for  Fisheries 
(AA)  has  determined  that  this  action 
would  not  have  a  significant  effect, 
individually  or  cumulatively,  on  the 
human  environment,  that  it  is  consistent 
with  the  environmental  impact 
statement  for  the  FMP.  and  that  it 
involves  only  minor  technical  additions, 
corrections  or  changes  to  the 
regulations.  Accordinglv,  under  sections 
5.05  and  6.03a3(b)  of  NAO  216-6.  this 
action  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866, 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to,  a  penalty  for  failure  to 
comply  with  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (PRA],  unless 
that  collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  Control  Number. 


This  final  rule  contains  a  new 
collection-of-information  requirement 
subject  to  review  and  approval  by  OMB 
under  the  PRA.  The  requirement  for 
exempted  fishing  activity  reporting  has 
been  cleared  by  OMB  under  Control 
Number  0648-0471.  The  public 
reporting  burden  for  this  collection' of 
information  is  estimated  to  average  5 
minutes  per  notification  phone  call  at 
the  beginning  of  a  collection  trip.  The 
estimated  time  to  prepare  a  catch  report 
required  by  an  EFP  issued  for  display 
collection  is  5  minutes,  and  to  prepare 
a  "no-catch"  report  the  estimated  time 
is  2  minutes.  The  estimated  application 
preparation  and  year-end  report 
preparation  times  for  displav  EFPs  are 
30  minutes  each.  Application  of  a  PIT 
or  dart  tag  to  a  HMS  collected  for  public 
display  is  estimated  to  take  2  minutes. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates,  or  any 
other  aspect  of  these  data  collections, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  FOR  FURTHER 
INFORMATION  CONTACT),  and  by  e-mail  to 
David    Hoslker@omb.eop.gov.  or  fax  to 
202-395-7285. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  of  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  implemented,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  comments  were  received  on 
the  economic  impact  of  this  rule. 
Accordingly,  neither  an  initial 
regulatory  flexibility  analysis  nor  a  final 
regulator}'  flexibility  analysis  was 
prepared  for  this  final  rule. 

The  AA  has  determined  that  this 
action  will  have  no  impacts  on  the 
enforceable  policies  of  those  Atlantic, 
Gulf  of  Mexico,  and  Caribbean  coastal 
states/territories  that  have  approved 
coastal  zone  management  plans  under 
the  Coastal  Zone  Management  Act. 
NMFS  submitted  requests  for 
consistency  determinations  to  affected 
states/territories  with  the  proposed  rule. 
Nine  states/territories  replied  that  the 
proposed  action  was  consistent  with 
their  respective  coastal  zone 
management  programs.  Six  states/ 
territories  did  not  respond  within  the 
allowed  time  frame;  therefore,  their 
concurrence  is  presumed. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing  ,  Fishmg  Vessels, 
Foreign  Relations,  Imports,  Penalties, 


Reportmg  and  recordkeeping 
requirements.  Treaties. 

Dated:  November  3,  2003. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

m  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  635  is  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

■  1  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq..  16  U.S.C. 
1801  et  seq. 

■  2.  In  §  635.7,  paragraph  (a)  is  revised 
to  read  as  follows 

§635.7    At-sea  observer  coverage. 

(a)  Applicability  NMFS  may  select  for 
at-sea  observer  coverage  any  vessel  that 
has  an  Atlantic  HMS,  tunas',  shark  or 
swordfish  permit  issued  under  §635.4 
or  §635.32.  Vessels  permitted  in  the 
HMS  Charter/Headboat  and  Angling 
categories  will  be  requested  to  take 
observers  on  a  voluntary'  basis.  When 
selected,  vessels  issued  anv  other  permit 
under  §  635.4  or  §  635.32  are  required  to 
take  observers  on  a  mandator}'  basis. 
***** 

■  3.  In  §  635.28,  paragraph  (c)(l)(i)(A)  is 
revised  to  read  as  follows: 

§635.28     Closures, 
(c)  *  *  * 

(D*  *  * 

(i)  *  *  * 

(A)  No  more  than  15  swordfish  per 
trip  may  be  possessed  in  or  from  the 
Atlantic  Ocean  north  of  5  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  using  or  having  on  board  a 
pelagic  longline.  However.  North 
Atlantic  swordfish  legally  taken  prior  to 
the  effective  date  of  the  closure  may  be 
possessed  in  the  Atlantic  Ocean  north  of 
5  N.  lat.  or  landed  in  an  Atlantic  coastal 
state  on  a  vessel  with  a  pelagic  longline 
on  board,  provided  the  harvesting  vessel 
does  no  fishing  after  the  closure  in  the 
Atlantic  Ocean  north  of  5  N.  lat..  and 
reports  positions  with  a  vessel 
monitoring  svstem,  as  specified  in 
§635.69.  Additionally,  legallv  taken 
swordfish  from  the  South  Atlantic 
swordfish  stock  may  be  possessed  or 
landed  north  of  5  N.  lat.  provided  the 
harvesting  vessel  does  no  fishing  on  that 
trip  north  of  5  N.  lat..  and  reports 
positions  with  a  vessel  monitoring 
system  as  specified  in  §635.69.  NMFS 
may  adjust  the  incidental  catch 
retention  limit  by  filing  with  the  Office 
of  the  Federal  Register  for  publication 
notification  of  the  change  at  least  14 
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davs  before  the  effective  date.  Changes 
in  the  incidental  catch  limits  will  be 
based  upon  the  length  of  the  directed 
fishen,'  closure  and  the  estimated  rate  of 
(  atch  by  vessels  fishing  under  the 
incidental  catch  (juota. 
•  ♦  *  »         * 

■  4  In  §635.32.  paragraph  (c)(1)  is 
revised,  paragraph  (c)(4)  is  removed,  and 
paragraphs  (d)  and  (e)  are  added  to  read 
as  follows: 

§635.32     Specifically  authorized  activities. 

H  *  ir  *  il 

(c)  Exempted  fishing  permits.  (1)  For 
activities  consistent  with  the  purposes 
of  this  section  and  §  600.745(b)(1)  of  this 
I  hapter.  other  than  scientific  research 
conducted  from  a  scientific  research 
vessel.  NMFS  may  issue  exempted 
fishing  permits. 
***** 

(d)  Applications  and  renewals. 
Application  procedures  shall  be  as 
indicated  under  §  600.745(b)(2)  of  tbis 
chapter,  e.xcept  that  NMFS  may 
consolidate  requests  for  the  purpose  of 
obtaining  public  comment.  In  such 
cases,  NMFS  may  file  with  the  Office  of 
the  Federal  Register  for  publication 
notitu  atii>n  on  an  annual  or,  as 
necessary,  more  frequent  basis  to  report 
on  previously  authorized  exempted 
fishing  activities  and  to  solicit  public 
comment  on  anticipated  exempted 
fishing  requests.  Applications  for  EFP 
and  SRP  renewals  are  required  to 
include  all  reports  specified  in  the 
applicant's  previous  EFP  or  SRP. 
including  the  year-end  report,  all 
delinquent  reports  for  EFPs  or  SRPs 
issued  in  prior  years,  and  all  other 
specified  information,  in  order  for  the 
renewal  application  to  be  considered 
complete.  In  situations  of  delinquent 
repnrts.  ronewal  applications  will  be 


deemed  incomplete  and  a  permit  will 
not  be  issued  under  this  section 

(e)  Terms  and  conditions.  (1)  Written 
reports  on  fishing  activities  and 
disposition  of  catch  for  all  HMS  either 
retained,  discarded  alive  or  dead,  or 
tagged  and  released  under  a  permit 
issued  under  this  section,  must  be 
submitted  to  NMFS,  at  an  address 
designated  by  NMFS,  witbin  5  days  of 
the  fishing  activity,  without  regard  to 
whether  the  fishing  activity  occurs  in  or 
outside  the  Exclusive  Economic  Zone 
(EEZ).  Also,  an  annual  written  summary 
report  of  all  fishing  activities  and 
disposition  of  all  fish  captured  under 
the  permit  must  be  submitted  to  NMFS, 
at  an  address  designated  by  NMFS, 
within  30  days  after  the  expiration  date 
of  the  permit.  NMFS  will  provide 
specific  conditions  and  requirements  as 
needed,  consistent  with  the  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish  and  Sharks,  in  the  permit.  If 
an  individual  issued  a  Federal  permit 
under  this  section  captures  no  HMS  in 
any  given  month,  eitber  in  or  outside 
the  EEZ.  a  "no-catch"  report  must  be 
submittedto  NMFS  within  5  days  of  the 
last  dav  of  that  month. 

(2){i)  Collectors  of  HMS  for  public 
display  must  notify  the  local  NMFS 
Office  for  Law  Enforcement  at  least  24 
hours,  excluding  weekends  and 
holidays,  prior  to  departing  on  a 
collection  trip,  regardless  of  whether  the 
fishing  activity  will  occur  in  or  outside 
the  EEZ.  a|s  to  collection  plans  and 
location  and  the  number  of  animals  to 
be  collected.  In  the  event  that  a  NMFS 
agent  is  not  available,  a  message  may  be 
left.  ' 

(ii)  All  live  HMS  collected  for  public 
display  are  required  to  have  either  a 
conventional  dart  tag  or  a  microchip 
Passive  Iitfegrated  Transponder  (PIT)  tag 
applied  by  the  collector  at  the  time  of 


the  collection.  Both  types  of  tags  will  be 
supplied  by  NMFS.  Conventional  dart 
tags  will  be  issued  unless  PIT  tags  are 
specifically  requested  in  the  permit 
application  and  their  use  apprnv(>d  b\- 
N.MF.S.  Terms  and  conditions  of  the 
permit  will  address  requirements 
associated  with  the  use  of  the  tags 
supplied  on  a  case-bv-case  basis, 

(3)  Permit  conditions  regarding 
fishing  activities,  such  as  gear 
deployment,  monitoring,  or  soak  time, 
may  be  specified  by  NMFS  if  warranted, 
on  a  case-by-case  basis 

(4)  NMFS  may  select  for  at-sea 
observer  coverage  any  vessel  issued  a 
permit  imder  this  section   Selected 
vessels  must  comply  with  the 
requirements  for  observer 
accommodation  and  safety  specified  at 
§§635.7,  600.725.  and  600.746  of  this 
chapter. 

■  5.  In  §  635.71 .  paragraphs  (a)(6)  and 
(a)(26)  are  revised  to  read  as  follows: 

§635.71     Prohibitions. 

***** 

(a)  *  *  * 

(6)  Falsify  or  fail  to  record,  report,  or 
maintain  information  required  to  be 
recorded,  reported,  or  maintained,  as 
specified  in  §§  635.5  and  635.32  or  in 
the  terms  and  conditions  of  a  permit 
issued  under  §635.4  or  an  exempted 
fishing  permit  or  scientific  research 
permit  issued  under  §  635.32. 
***** 

(26)  Violate  the  terms  and  conditions 
or  any  provision  of  a  permit  issued 
under  §  635.4,  or  an  exempted  fishing 
permit  or  scientific  research  permit 
issued  under  §  635.32. 
***** 

(PR  Doc.  03-28209  Filed  1 1-7-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 

contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  ana  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 15472-03] 
RIN  1545-BC04 

Return  of  Partnership  Income 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  the  Federal  Register,  the  IRS 
is  issuing  temporary  regulations  that 
authorize  the  Commissioner  to  provide 
exceptions  to  the  requirements  of 
section  6031(a)  of  the  Internal  Revenue 
Code  for  certain  partnerships  by 
guidance  published  in  the  Internal 
Revenue  Bulletin.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
regulations  generally  affect  both  certain 
partnerships  that  invest  in  tax-exempt 
obligations  and  partners  in  those 
partnerships. 

DATES:  Written  or  electronic  comments 
must  be  received  by  February  9,  2004. 
ADDRESSES:  Send  submissions  to: 
CC:PA:LPD:PR  (REG-115472-03),  room 
5203,  Internal  Revenue  Service.  FOB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044  Submissions  may  be  hand- 
delivered  Monday  through  Fridav 
between  the  hours  of  8  a.m.  and  4pm 
to:  CC:PA:LPD:PR  (REG-n5472-03). 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  .■\\enue. 
NW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  directly  to 
the  IRS  Internet  site  at  http:// 
i\i\'\virs.gov,'regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
David  A.  Shulman,  (202)  622-3070  (not 
a  toll-free  number);  concerning  the 
submissions  of  comments  or  the  request 


for  a  public  hearing,  Guy  Traynor,  (202) 
622-3693  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  amend  the  Income  Tax 
Regulations  (26  CFR  part  1)  relating  to 
section  6031(a).  The  temporary 
regulations  authorize  the  Commissioner 
to  provide,  in  guidance  published  in  the 
Internal  Revenue  Bulletin,  exceptions  to 
the  requirements  of  section  6031(a)  if  all 
or  substantially  all  of  the  partnership's 
income  is  derived  from  the  holding  or 
disposition  of  tax-exempt  obligations  (as 
defined  in  section  1275(a)(3)  and 
§  1. 12 75-1  (e))  or  shares  in  a  regulated 
investment  company  (as  defined  in 
section  851(a))  that  pays  exempt-interest 
dividends  (as  defined  in  section 
852(b)(5)).  The  text  of  those  temporar\' 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary'  regulations 
explains  the  temporar\-  regulations. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
applv  November  5,  2003. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  upon 
the  fact  that  relatively  few  partnerships 
have  income  that  is  primarily  from  tax- 
exempt  obligations.  Furthermore,  the 
purpose  of  this  regulation  is  to  decrease 
(rather  than  increase)  the  number  of 
entities  required  to  file  a  partnership 
return.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 


consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  bv  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  A.  Shulman  of  the 
Office  of  the  Associate  Chief  Counsel 
(Passtliroughs  &  Special  Industries),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  .Amendments  tn  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  autnonty  citation 
for  part  1  is  amended  by  revising  the 
entry  for  "Section  1.6031(a)-l"  to  read 
in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   » 
Section  1.6031(a)-l  is  also  issued  under 

section  404  of  the  Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982  (Pub.  L.  97-248; 

96  Stat.  324,  669)  (TEFRA),  and  26  U.S.C. 

6031.  *   •   * 

Par.  2.  Section  1.6031(a)-l  is 
amended  as  follows: 

1.  Paragraph  (a}(3){ii)  is  revised. 

2.  Paragraph  (f)  is  revised. 
The  revisions  read  as  follows; 


§1.6031{a>-l 
income. 


Return  of  partnership 


(3)  *    *    * 

(i)  *    *    * 

(ii)  (The  text  of  the  proposed 
amendment  to  §  1.6031(a)-l  (a)(3)(ii]  is 
the  same  as  the  text  of  §  1.6031(a)-lT 
{a)(3)(ii)  published  elsewhere  in  this 
issue  of  the  Federal  Register' 
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(1)  *  *   * 

(2)  [The  text  of  the  proposed 
dmendment  to  «?  1.6031(a)-]  (f)(2)  is  the 
same  as  the  text  of  §  1.6031(a)-lT  (f)(2) 
puhlished  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Mark  E.  .Matthews. 

Dfputv  Commissioner  for  Services  and 

Entorcpnwnt. 

[FR  Doc  0.^-28191  Filed  11-5-03;  1:41  pm] 

BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-209817-96] 
RIN  1545-AU19 

Treatment  of  Obligation-Shifting 
Transactions 

agency:  Intf-rnal  Revenue  Service  (IRS), 

Treasurv'. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 

proposed  regulation  relating  to  the 
treatment  of  certain  multiple-party 
financing  transactions  in  which  one 
party  realizes  income  from  leases  or 
other  similar  agreements  and  another 
pfirty  claims  deductions  related  to  that 
inf  ume, 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Lew,  (202)  622-3950,  (not  a  toll- 
free  number), 

SUPPLEMENTARY  INFORMATION: 
Background 

In  \()ti(  e  95-53  (1995-2  C.B.  334) 
(modified  and  superseded  by  Notice 
2003-55)  (2003-34  l.R.B.  395).  the  IRS 
and  Treasury  Department  stated  that 
regulations  under  section  7701(1)  would 
be  issued  to  recharacterize  lease  strips 
to  prevent  tax  avoidance.  On  December 
27,  1996.  a  notice  of  proposed 
rulemaking  (REC"r-209H  17-96)  relating  to 
the  treatment  of  certain  obligation- 
shifting  transactions  was  published  in 
the  Federal  Register  (61  FR  6H175).  An 
obligdtinn-shifting  transaction  is  a 
transactujn  in  which  the  transferee  (the 
assuming  partv)  assumes  obligations  or 
acquires  property  subject  to  obligations 
under  an  existing  lease  or  similar 
agreement  and  the  transferor  (the 
property  provider)  or  any  other  partv 
has  already  received  or  retains  the  right 
to  receive  amounts  that  are  allocable  to 
periods  after  the  transfer. 

The  proposed  regulations 
recharacterize  obligation-shifting 


transactions  in  a  manner  intended  to 
reflect  the  economic  substance  of  the 
transactions  and  to  clearly  reflect  the 
income  of  the  parties  to  the  transaction. 
Under  the  recharacterization,  the 
property  provider  and  the  assuming 
party  must  report  the  income  from  the 
underlying  property  allocable  to  their 
respective  periods  of  ownership.  This 
result  is  achieved  by  imputing  a  series 
of  transactions  to  both  the  assuming 
party  and  the  property  provider  that 
results  in  a  rent-leveling  process  based 
on  the  constant  rental  accrual  method 
described  in  §  1.467-3{d).  The  assuming 
party  is  required  to  recognize  rental 
income  for  the  period  in  which  it  owns 
the  property  or  leasehold  interest.  The 
property  provider  must  adjust  its 
income  for  any  differences  between 
amounts  it  recognized  and  amounts  it 
would  have  recognized  if  it  had 
reported  income  on  a  level-rent  basis  for 
the  periods  that  it  owned  the  property 
or  leasehold  interest.  To  account  for  the 
difference  between  rental  income  the 
assuming  party  is  required  to  recognize 
and  rental  income  the  assuming  party 
actually  receives,  the  proposed 
regulations  treat  the  assuming  party  as 
issuing  an  interest-bearing  note  to  the 
property  provider  as  additional 
consideration  for  the  obligation-shifting 
transaction.  Both  parties  must  account 
for  the  resulting  interest  income  and 
expense  appropriately.  To  accoiint  for 
any  differences  in  timing  or  amount 
between  payments  the  property 
provider  actually  receives  after  the 
transaction  and  payments  treated  as 
being  made  to  the  property  provider 
under  the  note  from  the  assuming  party, 
the  property  provider  is  treated  as  an 
obligor  or  obligee  under  a  second  loan, 
for  which  the  property  provider  must 
account  accordingly. 

After  careful  consideration,  the  IRS 
and  Treasury'  Department  have 
concluded  that  the  complexity 
presented  by  these  proposed  regulations 
is  not  necessary  to  prevent  tax 
avoidance  in  these  transactions.  Since 
the  publication  of  the  proposed 
regulations,  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  the  partnership  used  in  a  lease  strip 
was  not  a  valid  partnership  because  the 
participants  did  not  join  together  for  a 
non-tax  business  purpose.  Andantech 
LLC.  V.  Commissioner,  Nos.  02-1213: 
02-1215,  (D.C.  Cir.  June  17,  2003),  2003 
U.S.  App.  LEXIS  11908.  affg  in  part 
and  remanding  for  reconsideration  of 
other  issues  I.e.  Memo  2002-97  (2002). 
Also,  in  Nicole  Rose  v.  Commissioner, 
320  F.3d  282  (2d  Cir.  2002)  off' g  per 
curiam  117  T.C.  328  (2001),  the  United 
States  Court  of  Appeals  for  the  Second 


Circuit  upheld  the  Tax  Court's 
determination  that  a  lease  transfer  did 
not  have  economic  substance. 

In  the  opinion  of  the  IRS  and  Treasury 
Department,  the  claimed  tax  treatment 
for  lease  strips  improperly  separates 
income  from  related  deductions,  and 
lease  strips  do  not  produce  the  tax 
consequences  desired  by  the 
participants.  See  Notice  2003-55  (2003- 
34  l.R.B.  395). 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  (REG-209817-96]  that  was 
published  in  the  Federal  Register  on 
December  27.  1996  (61  FR  68175)  is^ 
withdrawn. 

Dale  F.  Hart, 

Acting  Deputy  Commissioner  for  Services  and 

Enforcement. 

[FR  Doc.  03-28203  Filed  1 1-7-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 62625-02] 
RIN1545-BB73 

Real  Estate  Mortgage  Investment 
Conduits;  Application  of  Section  446 
With  Respect  to  Inducement  Fees; 
Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 


SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  proper  timing  and  source  of 
income  from  fees  received  to  induce  the 
acquisition  of  noneconomic  residual 
interests  in  Real  Estate  Mortgage 
Investment  Conduits  (REMICs). 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday.  November  18, 
2003.  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Treena  Garrett  of  the  Publications  and 
Regulations  Branch.  Legal  Processing 
Division,  Associate  Chief  Counsel 
(Procedure  and  Administration).  (202) 
622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
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public  hearing  that  appeared  in  the 
Federal  Register  nn  Monday,  lulv  21, 
2003,  (68  FR  4,3055),  announced  "that  a 
public  hearing  was  ,scheduled  for 
Tuesday.  November  18,  2003,  at  10  a.m. 
in  the  Auditorium,  Interna]  Revenue 
Service  Building,  nil  Constitutun 
Avenue.  N\V.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  446,  860.  and 
863  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on 
Monday,  October  20,  2003,  Outlines  of 
oral  comments  were  due  on  Tuesday, 
October  28.  2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  tesfif\ing  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Wednesday.  November 
5.  2003,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Tuesday.  November  18,  2003,  is 
cancelled. 

Cynthia  E.  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch,  Legal  Processing  Division,  Associate 
Chief  Counsel  (Procedure  and 
Administration). 

[FR  Doc.  03-28204  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7441] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 

.Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate.  Department  of  Homeland 

Security. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 


Flooamg  source(s) 


proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify-  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
belnw  table 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.  Hazard 
Identification  Section.  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW.,  Washington. 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  dctermmations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 


buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulator}'  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S,C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory- 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Admmistrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No,  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329:  E,0.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376.  §67.  J. 

2.  The  tables  published  under  the 
authority  of  §  67,4  are  proposed  to  be 
amended  as  follows: 


Location  of  referenced  elevation 


Elevation  in  feet 

*(NGVD)  Elevation  in 

feet 

•(NVAD) 


Effective 


Modified 


Communities  affected 


Sioux  County,  and  Incorporated  Areas 


Cannonball  River 


Approximately  4,300  feet  downstream  of  Rice  Street 
Approximately  7,700  feet  upstream  of  Rice  Street  .... 


None  •1,658    Standing  Rock  Indian  Res- 

ervation, ND  and  City  of 
I  Solen 

None  I        •I  ,668 
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Hooding  source's^ 


Location  of  referenced  elevation 


Elevation  in  feet 

*(NGVD)  Elevation  in 

feet 

•(NVAD) 


Effective 


Grand  River  (at  Builtiead)  Approximately  4.000  feet  downstream  of  confluence  of  None 

Rock  Creek 

'    I  Approximately  4,600  feet  upstream  of  confluence  of  Stink  '  None 
Creek 

Grand  River  {at.  Little  Eagiej        Approximately  3  4  miles  downstream  of  the  State  Route  None 

63 

Approximately  2.000  feet  upstream  of  Old  Irrigation  Dam  None 

Oak  CreeK    Approximately   7.500   feet   downstream   of   Sewage   La-  !  None 

goons 

Approximateiv  2  90C  fee!  ^pstream  of  Old  Irrigation  Dam  None 

Rock  Creek  At  confluence  witr  Grand  River  (at  Bulltiead)  None 

None 


Modified 


Communities  affected 


Approximately  7.500  feet  upstream  of  Bullhead  Road 


•  1.759     Standing  Rock  Indian  Res- 

ervation, SD 

•  1,774 

•  1,638     Standing  Rock  Indian  Res- 

ervation, SD 
.1.651 

•  1,622     Standing  Rock  Indian  Res- 

ervation. SD 

•  1,646 

•  1,761     Standing  Rock  Indian  Res- 

,      en/ation,  SD 

•  1,793  I 


«  Depth  m  feet  above  grouno 

'  National  Geodetic  Datum 

•  National  American  Vertical  Datum 

Addresses: 

Standing  Rock  Indian  Reservation.  ND  &  SD 

Maps  are  available  for  inspection  at  ttie  Department  of  Tribal  Land  Management,  South  River  Road,  Fori  Yates,  North  Dakota  58538 

Send  comments  to  the  Honorable  Charles  Murphy.  Chairman,  Standing  Rock  Sioux  Tnbe.  P.O  Box  D,  Fort  Yates.  North  Dakota  58538, 

City  of  Solen 

Maps  are  available  for  inspection  at  the  Engineering  Department,  306  Leach  Street,  Solen.  North  Dakota  58570. 

Send  comments  to  the  Honorable  Larry  Froelich,  Mayor,  City  of  Solen,  P.O.  Box  117,  Solen,  North  Dakota  58570. 


State 


City  town  county 


Source  of  flooding 


South  Dakota      Hill  fCityi   Pennington        '  Spring  Creek  .... 
County, 


Location 


#Depth  in  feet  above 

ground 

*  Elevation  in  feet. 

(NGVD) 


Existing        Modified 


Approximately  1.2  miles  upstream  of  US  High- 
way 16/385. 

Approximately  1.3  miles  upstream  of  US  High- 
way 16/385.  i 


None 
•4,937 


*  4,934 
•4,937 


*  Depth  in  feet  above  grouna 

■  Elevation  in  feet 

Maps  are  available  'or  inspection  a!  City  Hall.  324  Main  Street,  Hill  City,  South  Dakota  57745. 

Send  comments  to  The  Honorabie  Peter  J.  Stach,  Mayor.  City  of  Hill  City,  P.O.  Box  395,  Hill  city,  South  Dakota  57745, 


Soutr-  Dakota      Pernngtor  County 


Spring  Creek  (down- 
stream of  corporate 
limit  of  City  of  Hill 
City).  , 


Spring  Creek  (upstream 
of  corporate  limit  of 
City  of  Hill  City  . 


At  Calumet  Road 


Approximately  1.2  miles  upstream  of  U  S  High- 
way 16/385. 

Approximately  400  feet  upstream  of  the  Bur- 
lir>gton  Northern  Rau-oac 

Approximately  1  mile  upstrean^  of  US  Highway 
16/385. 


# Depth  In  feet  above  grouse 
■  Elevation  in  feet 

Maps  are  available  for  inspection  a!  the  County  Courthouse,  315  Saint  Joseph  Street,  Rapid  City   South  Dakota  57701. 
Send  comments  to  The  Honorable  Kenneth  Davis,  Chairperson,  Pennington  County  Board  of  Commissioners   315  Saint 
City   South  Dakota  5770! 


None  '4,640 

None  "4  934 

'5,010  '5,014 

None  '5,309 

I 

Joseph  Street,  Rapid 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  November  4,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[PR  Doc.  03-28168  Filed  11-7-03;  8:45  am) 

BILLING  CODE  911(K12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  031028268-3268-01:  I.D. 
091603F] 

RIN0648-AR12 

Atlantic  Highly  Migratory  Species; 
Bluefin  Tuna  Season  and  Size  Limit 
Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  proposes  to  amend 
regulations  under  the  framework 
provisions  of  the  Fisherv  Management 
Plan  for  Atlantic  Tunas." Swordfish.  and 
Sharks  (HMS  FMP)  governing  the 
Atlantic  bluefin  tuna  (BFT)  fisherv 
regarding  the  opening  date  of  the  Purse 
seine  category,  closure  dates  of  the 
Harpoon  and  General  categories,  and 
size  tolerances  of  large  medium  BFT  for 
the  Purse  seine  and  Harpoon  categories. 
The  intent  of  this  proposed  rule  is  to 
further  achieve  domestic  management 
objectives  under  the  HMS  FMP  and 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Written  comments  must  be 
received  on  or  before  November  28, 
2003.  The  public  hearing  dates  are: 

1.  November  24.  2003.  7  p.m. -9  p.m., 
Atlantic  Beach.  NC. 

2.  November  25.  2003.  7  p.m. -9  p.m., 
Gloucester.  MA. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  sent  to  Dianne 
Stephan.  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
One  Blackburn  Dr.  Gloucester,  MA 
01930.  Comments  also  may  be  sent  via 
facsimile  (fa.\)  to  (978)  281-9340. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
The  public  hearing  locations  are: 


1.  Sheraton  Atlantic  Beach  Oceanfront 
Hotel,  2717  W.  Fort  Macon  Road. 
Atlantic  Beach.  NC  28512. 

2.  Sawyer  Free  Library,  2  Dale 
Avenue.  Gloucester.  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  Sti'phan  at    9"H    ^81-9397. 

SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  the  Atlantic  Tunas  Convention  Act 
(ATCA).  ATCA  authorizes  the  Secretary 
of  Commerce  (Secretary)  to  implement 
binding  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  under 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

Background 

On  Mav  28.  1999,  NMFS  published  in 
the  FEDERAL  REGISTER  (54  FR  29090) 
final  regulations,  effective  July  1,  1999. 
implementing  the  HMS  FMP  that  was 
adopted  and  made  available  to  the 
public  in  April  1999.  This  action 
proposes  to  amend  the  current  HMS 
regulations  regarding  quota  categorv 
opening  and  closure  dates  for  the  Purse 
seine.  Harpoon  and  General  categories 
and  size  tolerances  for  large  medium 
BFT,  measuring  73  to  less  than  81 
inches  (185  to  less  than  206  cm),  in  the 
Harpoon  and  Purse  seine  categories. 
NMFS  issues  this  proposed  rule  to 
solicit  public  comment  on  the  merits 
and  potential  impacts  of  these  changes 
to  the  HMS  regulations,  which  are 
intended  to  further  the  objectives  of  the 
HMS  FMP.  After  consideration  of  public 
comment,  NMFS  will  publish  a  final 
rule  in  the  Federal  Register. 

Several  additional  issues  regarding 
the  domestic  management  of  BFT  were 
discussed  at  length  during  the  most 
recent  HMS  Advisory  Panel  (AP) 
meeting  held  in  Silver  Spring,  MD, 
many  of  which  are  beyond  the  scope  of 
this  action  and  will  be  addressed 
through  a  future  HMS  FMP  amendment. 
These  issues  may  include,  but  are  not 
limited  to.  adjustment  of  domestic  BFT 
quota  allocation  percentages, 
adjustment  of  General  category  time- 
period  subquotas.  and  addressing  the 
BFT  quota  allocation  aspects  of  the 
Petition  for  Rulemaking  (Petition) 
submitted  by  the  North  Carolina 
Department  of  Marine  Fisheries  (see 
Notice  of  Receipt  of  Petition.  67  FR 
69502,  November  18.  2002).  Because 
these  issues  require  further  analysis  and 
public  input.  NMFS  has  announced  its 
intent  to  address  these  additional  issues 


through  an  HMS  FMP  amendment  (68 
FR  40907.  Iulv9,  2003). 

Adjustment  of  the  Purse  Seine  Category 
Start  Date 

The  Purse  seine  categors'  start  date 
was  originally  designed  to  minimize 
potential  gear  conflicts  between  the 
purse  seine  fishery'  and  the  handgear 
fishery  for  BFT.  During  the  early  1970's. 
the  opening  of  the  purse  seine  BFT 
season  was  determined  by  the  Regional 
Director  and  fluctuated  between 
September  1  and  the  day  after  Labor 
Day.  Since  the  late  1970's.  August  15 
has  been  the  official  start  date  for  the 
Purse  seine  categorv  BFT  fisherv  (44  FR 
36049.  June  20,  1979),  while  June  1  has 
been  the  start  date  of  the  handgear 
fisheries  (i.e.,  General  and  Harpoon 
categories).  August  15  was  determined 
as  an  appropriate  start  date  for  the  Purse 
seine  categon,'  as  the  majority  of  BFT 
handgear  landings  took  place  earlv  in 
the  season  (i.e.,  July  through  earlv 
August).  However,  over  the  past  several 
years  there  has  been  a  shift  in  the 
commercial  handgear  landings  to  the 
fall  months,  which  results  in  a  large 
portion  of  General  category  BFT  being 
landed  simultaneously  with  Purse  seine 
category'  landings.  This  can  potentiallv 
re-create  the  gear  conflicts  originally 
intended  to  be  avoided  by  the  August  15 
Purse  seine  start  date  as  well  as  cause 
market  gluts  of  BFT  being  exported  from 
the  United  States,  thus  depressing  ex- 
vessel  prices  and  revenues  ($13,948,190 
and  S3.066.034,  respectively  for  2002) 
in  these  two  categories. 

Thus.  NMFS  proposes  to  adjust  the 
start  date  of  the  Purse  seine  category 
BFT  fishery  to  commence  on  July  15  of 
each  fishing  year.  This  proposed  action 
would  be  consistent  with  the  original 
intent  behind  the  creation  of  the  Purse 
seine  categon,'  start  date  to  minimize 
conflicts  with  other  gear  types  and 
permit  categories,  as  well  as  maximize 
economic  yields  from  General  and  Purse  - 
seine  category  landings  (i.e.,  avoid 
market  gluts).  This  proposed  action 
should  have  a  positive  economic  impact 
to  the  BFT  fishery  as  a  whole,  although 
the  Harpoon  category  may  experience  a 
minor  negative  economic  impact.  This 
proposed  action  is  not  expected  to  have 
substantial  ecological  impacts  because 
there  would  be  no  changes  to  the 
current  mortality  level  of  BFT  or  of  any 
non-target  species 

Establishment  of  a  Harpoon  Cateeor\ 
End  Date 

On  June  13,  1980,  NMFS  established 
the  Harpoon  category'  (45  FR  40118) 
with  the  intent  to  create  a  quota 
category'  in  yvhich  harpoons  were  the 
only  permissible  gear  type  in  order  to 
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presf'rve  a  historical  fishery  that  takes 
place  in  northern  New  England  (i.e., 
Gulf  of  Maine).  Until  recently,  all 
Harpoon  category  landings  have 
occurred  in  traditional  locations  in  New 
England  prior  to  BFT  migrating  out  of 
the  Gulf  of  Maine.  However,  in  recent 
years,  the  Harpoon  category  quota  has 
not  been  ful]\  harvested  in  New 
England,  which  has  led  to  vessels  in 
other  geographic  regions  landing  1,043 
pounds  of  BFT  against  the  Harpoon 
category  quota  in  2002.  This  has  raised 
several  concerns  inclufiing  conflict  with 
the  original  intent  of  the  regulations  for 
this  fishery  to  be  in  the  New  England 
area,  aa  well  as  administrative  issues 
regarding  potential  mis-reporting  and 
enforcement  concerns  regarding  illegal 
activities.  Over  the  last  couple  of  years, 
the  Harpoon  category  has  remained 
open  with  quota  available  after  the 
General  category  quota  has  been  met. 
This  has  led  some  vessels  that  use  rod 
and  reel  gear  to  obtain  a  Harpoon 
category  permit  and  land  BFT  caught 
with  rod  and  reel  against  the  Harpoon 
category  quota.  Typically,  these 
concerns  have  not  been  raised  as  the 
Harpoon  category  quota  is  harvested 
prior  to  BFT  moving  out  of  the  New 
England  area,  thus  there  has  been  no 
reason  to  implement  a  Harpoon  category 
season  end  date. 

NMFS  proposes  to  establish  a 
Harpoon  category'  season  end  date  of 
November  15,  which  is  near  the  time 
period  when  BFT  migrate  out  of  the 
New  England  area,  for  each  fishing  year 
regardless  of  whether  the  quota  is 
harvested.  The  intent  of  this  proposed 
action  is  to  preserve  the  traditional 
Harpoon  category  fishery  by  restricting 
its  geographic  activity  to  the  New 
England  area  and  minimize  any  negative 
impacts  by  proposing  action  before  an 
investment  in  a  southern  area  Harpoon 
category  fishery  takes  place.  Any 
potential  negative  impacts  to  the 
northern  area  fishermen  from  a  closure 
date  and  prior  to  attaining  the  entire 
quota  maybe  somewhat  mitigated  by  an 
adjustment  to  the  tolerance  limit  for 
large  medium  BFT,  as  discussed  below. 

The  impacts  associated  with  this 
proposed  action  should  be  negligible 
due  to  the  lack  of  investment  in 
outfitting  vessels  to  participate  in  the 
Harpoon  category  and  the  limited 
number  of  BFT  Harpoon  landings  that 
have  occurred  outside  the  traditional 
New  England  area  in  recent  history. 
Since  there  had  been  no  Harpoon 
category  participation  outside  the  New 
England  area  prior  to  2002,  there  has 
been  minimal  investment  in  a  true 
Harpoon  category  fishery.  Finally,  any 
minor  potential  negative  impacts  to 
vessel  owners/operators  that  wish  to 


fish  outside  the  traditional  New  England 
area  and  tise  a  harpoon  as  a  primary 
gear  type  may  be  mitigated  because  they 
would  still  be  able  to  do  so  with  a 
General  category  permit  under  General 
category'  retention  limits  and 
regulations. 

Adjustment  of  General  Category 
Closure  Date 

During  the  development  of  the  HMS 
FMP.  the  emergence  of  a  General 
category  BFT  fishery  in  the  southern 
Atlantic  region  was  extensively 
discussed  by  the  HMS  AP  and  the 
public.  However,  the  HMS  AP  did  not 
reach  consensus  on  how  the  HMS  FMP 
should  address  the  scope  of  a  southern 
area  General  category  BFT  fishery.  Over 
the  last  couple  of  years,  NMFS  has 
performed  a  number  of  inseason  quota 
transfers  of  BFT,  consistent  with  the 
transfer  criteria  established  in  the  HMS 
FMP,  which  have  allowed  the  General 
categor\'  BFT  fishery  to  extend  into  the 
winter  months  (i.e.,  late  November  - 
December).  In  2002,  NMFS  received  the 
Petition  to  formalize  this  winter  fishery 
and  extend  fishing  opportunities  for  the 
General  category  into  January.  NMFS 
published  a  Notice  of  Receipt  of  Petition 
on  November  18,  2002  (67  FR  69502). 

In  part,  to  address  some  of  the 
concerns  raised  in  the  Petition,  as  well 
as  to  increase  fishing  opportunities  and 
optimum  yield  for  the  fishery  overall. 
NMFS  proposes  to  extend  the  General 
category  and  date  from  December  31  to 
Ianuar\'  31.  This  would  effectively  aher 
the  third  time-period  from  October 
through  December  to  October  through 
January.  The  quota  allocated  to  this 
time-period  would  remain  10  percent  of 
the  overall  General  category  quota 
(minus  the  10  mt  New  York  Bight  Set- 
aside). 

This  action  could  have  negative 
economic  impacts  on  those  northern 
area  fishermen  who  would  have 
otherwise  caught  and  sold  fish  earlier  in 
the  season,  but  would  have  positive 
economic  impacts  to  southern  area 
fishermen  who  would  be  able  to  fish 
later  in  the  season.  Negative  impacts 
could  be  slightly  mitigated  if  northern 
area  fishetmen  are  willing  to  travel 
south  late  in  the  season,  provided  there 
is  reciprocity  among  the  different  state 
permitting  regulations. 

Adju.stment  of  the  BFT  Size  Tolerance 
Limits  for  the  Purse  Seine  Category 

Currency,  vessels  permitted  in  the 
Purse  seine  category  may  retain, 
possess,  land,  and  sell  large  medium. 
BFT  in  aiaounts  not  exceeding  15 
percent,  b\'  weight,  of  the  giant  BFT 
landed  on  a  particular  trip,  provided 
that  the  total  amount  of  large  medium 


BFT  landed  does  not  exceed  10  percent, 

by  weight,  of  the  total  BFT  quota 
allocated  to  that  vessel  for  that  fishing 
year.  This  restriction  is  intended  to 
focus  the  fishery  on  PFT  that  have  likely 
spawned  at  least  once,  and  provide 
some  protection  to  the  large  medium 
BFT  size  class,  which  is  generally 
considered  to  represent  pre-spawning 
fish  imminently  available  to  contribute 
to  recruitment  in  the  western  Atlantic 
BFT  stock. 

Over  the  last  few  years,  the  Purse 
seine  category-  has  not  fully  harvested  its 
allocated  quota.  This  can  be  attributed 
to  a  number  of  different  reasons  outside 
of  the  industry's  or  NMFS'  control.  In 
2001,  Purse  seine  category  landings 
were  steady  until  the  September  11 
terrorist  attack.  After  September  11, 
spotter  planes  were  unable  to  assist  in 
locating  schools  of  BFT  for  Purse  seine 
category  vessels  due  to  a  requirement  by 
the  Federal  Aviation  Administration  to 
have  all  fiights  schedule  a 
predetermined  flight  pattern  prior  to 
take-off.  In  2002.  Purse  seine  category 
vessels  claimed  there  were  large 
numbers  of  mixed  schools  of  BFT. 
comprised  of  different  size  classes,  and 
that  it  was  difficult  to  locate  schools 
consisting  solely  of  giant  BFT.  Purse 
seine  category  vessels  claimed  they 
therefore  did  not  set  on  these  mixed 
schools  to  ensure  they  stayed  within  the 
regulations  tolerance  limits  and  to  avoid 
the  potential  of  increasing  BFT  dead 
discards.  However  as  a  result,  they  were 
not  able  to  land  the  allocated  quota.  In 
2003.  a  similar  scenario  to  2002  is 
occurring,  although  this  year  there  also 
appears  to  be  fewer  giant  BFT  available 
in  any  school. 

To  address  some  of  the  concerns 
raised  by  the  Purse  seine  category 
participants  and  to  provide  a  balance 
between  dead  discard  reduction  and 
increased  numbers  of  pre-spawning  BFT 
landed,  NMFS  proposes  to  remove  the 
large  medium  tolerance  limit  on  a  trip 
basis  and  increase  the  seasonal  large 
medium  BFT  tolerance  to  15  percent  by 
weight  of  the  total  BFT  quota  allocated" 
to  that  vessel.  This  proposed  action  is 
designed  to  maintain  the  focus  of  the 
fishery  on  BFT  that  have  likely  spawned 
at  least  once  while  still  providing  Purse 
seine  category  vessels  opportunities  to 
harvest  their  allocated  BFT  quota  in  its 
designated  time  frame,  thus  increasing 
optimum  yield.  NMFS  currently  has 
very  little  data  on  BFT  discards 
associated  with  this  segment  of  the  BFT 
fishery  and  therefore  proposes  to 
implement  a  previously  approved  vessel 
logbook  program  to  gather  more  data  on 
this  issue,  particularly  regarding 
impacts  of  Purse  seine  category 
activities  on  discards  of  undersized 
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BFT.  In  the  future,  if  circumstances  and/ 
or  the  data  warrant,  observers  may  also 
be  deployed  as  well 

Adjustment  of  the  BFT  Size  Tolerance 
Limits  for  the  Harpoon  Categorv 

In  1992.  NMFS  implemented  a 
tolerance  limit  on  the  large  medium 
BFT  size  class  for  the  Harpoon  category- 
(57  FR  32905.  luly  24,  1992)  and 
restricted  vessels  permitted  in  the 
Harpoon  category  to  one  large  medium 
BFT  per  vessel  per  day.  These  vessels 
may  land  an  unlimited  number  of  giant 
BFT.  so  long  as  the  Harpoon  category 
quota  is  not  exceeded.  This  action  was 
taken  to  reduce  the  fishing  mortality  on 
large  medium  BFT.  thus  allowing  for  an 
increase  in  thp  spawnmg  potential  of 
the  western  Atlantic  BFT  stock,  while 
allowing  for  the  incidental  take  of  large 
medium  BFT  to  minimize  regulatory 
discards  and  negative  economic 
impacts.  Cher  the  last  couple  of  years, 
however,  the  Harpoon  category  has  not 
been  fully  harvested,  which  can  be 
attributed  to  a  number  of  reasons  such 
as  oceanographic  conditions,  weather 
patterns,  and  migratory  patterns,  all  of 
which  appear  to  have  reduced  the 
availability  of  giant  BFT.  Also,  similar 
to  members  of  the  Purse  seine  category, 
operators  of  Harpoon  category  vessels 
claim  large  numbers  of  mixed  schools  of 
BFT  are  comprised  of  different  size 
classes,  and  that  it  has  been  difficult  to 
locate  schools  of  giant  BFT  on  the 
fishing  grounds.  Having  the  ability  to 
visually  determine  the  size  class  of  BFT 
prior  to  throwing  a  harpoon  is  a  vital 
characteristic  of  this  fishing  method 
which  will  to  minimize  mortality  on 
undersized  BFT  and  reduce  dead 
discards. 

This  proposed  action  is  intended  to 
provide  Harpoon  category  vessels  a 
reasonable  opportunity  to  harvest  the 
allocated  Harpoon  category  quota  in  its 
designated  time  frame  by  allowing 
vessels  permitted  in  the  Harpoon 
category  to  retain  two  large  medium 
BFT  per  vessel  per  day.  Again.  NMFS 
currently  has  very  little  data  on  BFT 
discards  associated  with  this  segment  of 
the  BFT  fishery  and  may  implement  a 
previously  approved  vessel  logbook 
program  in  the  future  to  assist  in 
determining  the  impact  of  the 
regulations  and  tolerance  limits  on 
discards  in  this  fishery. 

The  potential  impacts  associated  with 
this  proposed  action  could  consist  of 
positive  economic  impacts  by  providing 
Harpoon  category  vessels  more 
opportunities  to  harvest  their  allocated 
BFT  quota  in  its  designated  time  frame, 
thus  increasing  optimum  yield.  In 
addition,  the  proposed  action  is 
expected  to  have  positive  economic  and 


biological  impacts  by  facilitating 
Harpoon  category  vessels  to  retain,  land, 
and  sell  more  large  medium  BFT  that 
would  otherwise  be  discarded  while 
maintaining  the  focus  of  the  fishery  on 
BFT  that  have  likely  spawned  at  least 
once. 

Classification 

This  proposed  rule  is  published  under 
the  authoritv  of  the  Magnuson-Stevens 
Act  and  ATCA.  The  AA  has 
preliminarily  determined  that  the 
regulations  contained  in  this  proposed 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  HMS 
fisheries. 

NMFS  has  prepared  a  regulatory 
impact  review  and  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  Lhat  examine 
the  impacts  of  the  alternatives  for 
adjusting  the  Purse  seine  category  start 
date,  establishing  a  Harpoon  category 
end  date,  adjusting  the  General  categon,' 
end  date,  and  adjusting  the  retention 
limit  for  large  medium  BFT  in  the 
Harpoon  and  Purse  seine  category 
fisheries  on  small  entities.  The  purpose 
of  this  proposed  action  is  to  ensure  the 
BFT  fishery  is  managed  consistently 
with  the  objectives  of  the  HMS  FMP  and 
its  implementing  regulations,  applicable 
statutes  including  the  Magnuson- 
Stevens  Act  and  ATCA.  and  the  1998 
ICCAT  Rebuilding  Plan  for  western 
Atlantic  BFT. 

The  analysis  for  the  IRFA  assesses  the 
impacts  of  the  various  alternatives  on 
the  vessels  that  participate  in  the  BFT 
fisheries,  all  of  which  are  considered 
small  entities.  Specifically,  these  issues 
affect  vessels  in  three  permit  categories, 
namely  the  Purse  seine,  Harpoon,  and 
General  categories.  The  gross  revenues 
for  2002,  and  number  of  vessels  to  date 
for  2003  for  each  category  are  as  follows: 
General  category.  Si 3.9  million,  6,797 
vessels;  Purse  Seine  categorv.  $3.0 
million,  5  vessels;  and  the  Harpoon 
category.  $0.5  million,  59  vessels. 

Three  alternatives  were  analyzed  for 
the  adjustment  of  the  Purse  seine 
category  start  date,  including  the  status 
quo/no  action  alternative  of  an  August 
15  start  date,  the  preferred  alternative  of 
a  July  15  start  date,  and  the  same  start 
date  as  all  other  categories  -  June  1 . 
These  alternatives  were  evaluated  to 
improve  optimum  yield  and  ex-vessel 
prices  for  the  Purse  seine  and  General 
categories  while  minimizing  negative 
impacts  to  other  commercial  categories, 
specifically  the  Harpoon  category. 
Because  of  the  various  factors  that  affect 
ex-vessel  prices  for  BFT  (i.e..  supply, 
quality,  etc.),  the  exact  effect  of  different 
Purse  seine  category  season  start  dates 
on  ex-vessel  prices  is  uncertain.  NMFS 


estimated  these  impacts  by  assuming 
that  the  amount  of  product  on  the 
market  was  the  primarj'  factor  affecting 
ex-vessel  prices.  Under  the  no  action 
alternative,  both  the  General  and  Purse 
seine  categories  appear  to  be  negatively 
affected  by  depressed  ex-vessel  prices 
which  may  result  from  a  mid-season 
glut  of  BFT  on  the  market.  However, 
under  this  alternative  the  Harpoon 
categon,'  benefits  with  higher  ex-vessel 
prices  early  in  the  season  before  the 
Purse  seine  category  commences. 
Opening  the  Purse  seine  category  on 
June  1  could  shift  Purse  seine  category 
landings  to  earlier  in  the  year  and  result 
in  positive  impacts  for  the  Purse  seine 
and  General  categories  by  relieving  the 
mid-season  market  glut  and  distributing 
landings  more  uniformly  over  the 
fishing  year.  However,  the  Harpoon 
categor\'  could  suffer  the  most  negative 
impacts  under  this  alternative  because 
of  the  overall  net  increase  in  early 
season  landings  resulting  from  the 
overlap  with  the  Purse  seine  categon,- 
fishery  season.  This  overlap  would 
occur  during  the  time  period  when  the 
Harpoon  categon,'  traditionally 
experiences  the  best  ex-vessel  prices 
and  on  average  annually  lands  the  bulk 
(87%)  of  its  product.  The  preferred 
alternative  of  a  July  15  start  date  appears 
to  minimize  the  negative  impacts  on  the 
Harpoon  categon,'  by  reducing  the 
amount  of  overlap  with  the  Purse  seine 
category  season  relative  to  Alternative 
three,  while  still  reducing  the  mid- 
season  market  glut,  which  should 
positively  impact  Purse  Seine  and 
General  categon,'  ex-vessel  prices. 
Increase  in  overlap  with  the  Harpoon 
category  during  the  time  period  when 
the  Harpoon  category  averages 
approximately  26  percent  of  its  gross 
revenues  annually  would  be  reduced  to 
30  days.  Due  to  the  large  amount  of 
landings,  gross  revenues  and  numbers  of 
participants  attributed  to  the  Purse  seine 
and  General  category  commercial  BFT 
sectors,  this  alternative  is  expected  to 
provide  the  greatest  positive  impacts  to 
the  BFT  fishery  as  a  whole,  even  though 
the  smaller  Harpoon  categon'  may 
experience  slightly  negative  economic 
impacts.  In  addition,  it  should  be  noted 
that  any  negative  impact  to  the  Harpoon 
category  from  the  preferred  alternative 
could  be  partially  mitigated  by  the 
preferred  alternative  for  Issue  2.  which 
would  increase  the  tolerance  limit  for 
large  medium  BFT  to  two  fish  per  day. 
in  an  effort  to  improve  the  ability  of  the 
Harpoon  category  to  catch  its  annual 
quota. 

Three  alternatives  were  also 
considered  for  the  Harpoon  category 
end  date.  The  status  quo  alternative 
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would  maintain  an  open  Harpoon 

category  season  year  round,  provided 
there  is  Harpoon  categorv  quota 
available  Alternative  two  would  close 
the  Harpoon  categorv  season  on 
November  15.  and  alternative  three 
would  establish  a  flexible  season  end     - 
date  based  on  the  actual  dates  of  the 
BFT  Fall  migration.  Alternatives  two 
and  three  were  designed  to  maintain  the 
Hdrp(j()n  c:ategory  quota  for  the 
traditional  New  England  fishery  and 
impact  only  the  Harpoon  category 
vessels.  The  status  quo  alternative  is 
expected  to  result  in  negative  impacts 
for  the  traditional  northern  Harpoon 
category  fishery  since  BFT  could  be 
harvested  under  the  Harpoon  category 
quota  in  areas  outside  the  New  England 
area.  In  addition,  the  status  quo  may 
encourage  the  development  of,  and 
investment  in.  a  southern  area  Harpoon 
category  fishery,  which  has  not  vet 
occurred.  The  second,  and  preferred 
alternative,  is  expected  to  provide 
positive  impacts  for  the  traditional  New 
England  Harpoon  category  fishery  since 
it  would  close  the  fishery  near  the  time 
period  when  BFT  would  migrate  out  of 
the  New  England  area.  Negative  impacts 
to  southern  area  fishermen  interested  in 
participating  in  the  Harpoon  category 
fisherv  under  alternatives  two  and  three 
are  expected  to  be  negligible  since  there 
had  been  no  BFT  landings  against  the 
Harpoon  category  quota  prior  to  2002. 
few  vessels  have  participated  in  the 
Harpoon  category  fishery  in  the  south 
Atlantic  since  that  time,  and  there  has 
been  little  investment  in  gear  and 
equipment  in  a  Harpoon  category 
fisher}'  outside  of  the  New  England  area. 
Finally,  vessel  owners/operators  that 
fish  outside  the  traditional  New  England 
area  that  wish  to  use  a  harpoon  as  a    - 
primary  gear  type  would  still  be  allowed 
to  do  so  under  the  General  category 
permit,  albeit  under  General  categorv 
retention  limits  and  restrictions.  The 
third  alternative  could  also  provide 
.positive  impacts  to  the  traditional  New 
England  Harpoon  category  fishery  since 
it  would  more  closely  track  the  BFT  fall 
migration,  and  could  eliminate  the 
landing  of  any  BFT  under  the  Harpoon 
category  quota  outside  of  the  area  of  the 
traditional  fishery,  but  could  be  difficult 
to  administer  due  to  the  difficultv  in 
tracking  the  BFT  migration. 

The  General  category  season  is 
scheduled  to  end  on  December  31  of 
each  fishing  year  or  when  the  General 
category  quota  is  harvested,  whichever 
comes  first.  A  winter  fishery  for  large 
medium  and  giant  BFT  has  existed  in 
the  south  Atlantic  since  the  early  1990s, 
and  when  quota  is  available,  fish  have 
been  harvested  under  the  General 


category.  Two  alternatives  were 
considered  that  both  extended  the 
General  category  season  to  provide 
southern  Atlantic  fishermen  with  more 
access  to  the  General  category  BFT 
quota  in  the  late  fall  and  winter. 
Alternative  two  would  move  the 
General  category  end  date  to  January  31 
of  each  fishing  year.  Overall  economic 
impacts  of  this  alternative  to  the  General 
category  BFT  fishery  as  a  whole  would 
be  neutral  since  the  same  overall 
amount  of  the  General  category  quota 
would  ba  landed  and  the  value  of  the 
General  category  quota  would  not  be 
changed.  However.  General  category 
fishermen  in  the  northern  region  may 
experience  negative  economic  and 
social  impacts  since  any  unharvested 
quota  as  of  December  31  would  have 
been  rolled  over  to  the  following  year 
under  the  status  quo  alternative.  General 
categor\'  fishermen  in  the  southern 
region  would  be  positively  affected  by 
this  alternative  as  it  would  allow 
utilization  of  existing  investment  in  gear 
and  equipment  especially  if  quota  was 
still  available  for  harvest  after  December 
31.  Under  Alternative  three,  extending 
the  General  category  end  date  to  May 
31,  overall  impacts  would  again  be 
neutral,  but  northern  General  category 
fishermen  could  be  more  negatively 
affected  and  southern  region  fishermen 
could  be  more  positively  affected, 
depending  on  the  amount  of  quota  that 
remains  after  the  season  would  have 
usually  been  closed.  Alternative  two 
was  chosen  as  the  preferred  alternative 
since  it  rainimizes  negative  impacts  to 
northern  area  fishermen  by  providing  a 
more  limited  southern  fishery  extension 
and  provides  positive  impacts  for 
southern  area  fishermen  by  allowing 
further  utilization  of  gear  and 
equipment  previously  invested  in  a 
southern  area  large  medium  and  giant 
BFT  fisherv'.  Negative  impacts  on 
northern  area  fishermen  could  be 
slightly  mitigated  if  they  are  willing  to 
travel  south  late  in  the  season,  provided 
there  is  reciprocity  among  different 
states'  parmitting  costs,  and  out-of-state 
fishermen  are  allowed  under  a  coastal 
state's  regulations  to  participate  in  a 
BFT  commercial  fishery,  regardless  of 
whether  it  occurs  in  federal  or  state 
waters. 

As  discussed  above,  the  Purse  seine 
and  Harpoon  categories  have  recently 
experienced  difficulties  in  landing  the 
full  annual  quota  provided  for  each  of 
these  categories  with  the  result  of 
decreased  annual  gross  revenues.  Each 
of  the  alternatives  associated  with  this 
issue  modify  the  tolerance  limits  for 
large  medium  BFT  and  are  analvzed  to 
determine  the  change  in  opportunities 


to  harvest  the  respective  quotas  in  the 
designated  time  frames  while  balancing 
any  ecological  impacts  of  changed 
fishing  mortality  and  potential  dead 
discards.  As  NMFS  currently  has  little 
information  on  discards  for  these 
categories,  each  preferred  alternative  for 
the  Harpoon  and  Purse  seine  categories 
respectively  includes  implementation  of 
a  previously  approved  logbook  program 
and  the  potential  for  an  observer 
program. 

The  status  quo  alternative  has  had 
negative  economic  impacts  with  a 
resulting  decrease  in  optimum  yield  on 
both  the  Purse  seine  and  Harpoon 
categories  since  they  have  not  been  able 
to  land  and  sell  the  full  allotted  quota. 
Alternatives  two,  three,  and  four,  all 
related  solely  to  the  Purse  seine 
category,  were  all  designed  to  increase 
access  to  large  medium  BFT  for  the 
Purse  Seine  category  and  to  increase  the 
possibility  of  full  quota  attainment 
while  balancing  the  need  to  control 
overall  mortality  and  increased  pressure 
on  the  large  medium  size  class  of  BFT. 
Alternative  two  removes  the  10% 
annual  tolerance  limit  and  maintains 
the  15  percent  trip  limit  which  could 
increase  landings  and  gross  revenue  for 
the  Purse  seine  categorv.  Alternative 
three  (preferred),  which  eliminates  the 
trip  limit  and  establishes  the  annual 
limit  at  15  percent,  would  provide 
access  to  the  same  total  amount  of 
landings  as  Alternative  two.  but  mav 
also  increase  net  revenues  by  increasing 
flexibilitv  in  meeting  the  annual 
tolerance  limit.  Alternative  four  could 
provide  the  greatest  increase  in  access 
by  decreasing  the  minimum  size  to  73 
inches  (185  cm)  for  the  Purse  Seine 
category:  however,  it  was  not  chosen  as 
the  preferred  alternative  because  of  the 
associated  potential  negative  ecological 
impact  of  a  relatively  large  increase  in 
overall  BFT  mortality  with  the  large 
mediun,  size  class  of  BFT. 

Alternatives  five  and  six.  related 
solely  to  the  Harpoon  category,  were 
designed  to  increase  access  to  large 
medium  BFT  for  the  Harpoon  category 
and,  similar  to  considerations  with  the 
Purse  seine  category,  balance  concerns 
regarding  attainment  of  the  quota 
allocation  wdth  an  increase  in  mortality 
and  negative  ecological  impacts. 
Alternative  five  would  allow  an  increase 
in  the  daily  retention  limit  for  the 
Harpoon  category  from  the  status  quo  of 
one  large  medium  BFT  per  day  to  two 
large  medium  BFT  per  day.  and  is 
preferred  as  it  is  expected  to  provide  an 
acceptable  balance  between  positive 
economic  effects  and  a  modest  increase 
in  mortality  of  large  medium  BFT  due 
to  a  harpooner's  ability  to  determine 
visually  the  size  class  of  BFT  prior  to 
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throwing  a  harpoon.  Alternative  six 
would  allow  full  access  to  the  large 
medium  size  class  by  reducing  the 
minimum  size  limit  for  the  Harpoon 
category  to  73  inches  [185  cm),  and 
would  provide  the  most  positive 
economic  impacts.  However,  it  was  not 
chosen  because  of  the  potential  negative 
ecological  impact  of  a  relatively  large 
increase  in  mortality  on  large  medium 
fish.  Finally,  alternative  seven,  unlike 
all  other  alternatives,  would  eliminate 
the  tolerance  for  large  medium  size  class 
and  raise  the  minimum  size  of  BFT  to 
81  inches  (206  cm)  in  both  the  Purse 
seine  and  Harpoon  categories.  This 
alternative  was  considered  due  to  the 
potential  positive  ecological  impacts 
that  wouid  increase  support  of  western 
Atlantic  BFT  stock  rebuilding,  but 
would  likely  have  negative  economic 
and  social  impacts  and  further  impede 
full  attainment  of  quota  and  optimum 
yield. 

This  proposed  rule  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules. 

This  proposed  rule  does  not  contain 
any  new  collection  of  information, 
reporting,  record  keeping,  or  other 
compliance  requirements.  NMF.S 
intends,  under  e.xisting  regulations,  to 
implement  a  vessel  logbook  program  for 
five  Purse  seine  categorv  vessels  that 
has  previously  been  approved  under 
OMB  collection  0648-0371.  As  stated 
earlier,  NMFS  is  considering  a  vessel 
logbook  program  for  the  Harpoon 
category  in  the  future  but  is  not 
proposing  to  implement  a  Harpoon 
vessel  logbook  program  at  this  time. 

NMFS  prepared  a  draft  Environmental 
Assessment  (EA)  for  this  proposed  rule, 
and  the  AA  has  preliminarily  concluded 
that  there  would  be  no  significant 
impact  on  the  human  environment  if 
this  proposed  rule  were  implemented. 
The  EA  presents  analyses  of  the 
anticipated  impacts  of  these  proposed 
regulations  and  the  alternatives 
considered.  A  copy  of  the  EA  and  other 
anahlical  documents  prepared  for  this 
proposed  rule,  are  available  from  NMFS 
(see  ADDRESSES) 

NMFS  has  also  preliminarily 
determined  that  tiiese  proposed 
regulations  are  consistent  with  the 
Atlantic  Tunas  Convention  Act  as  well 
as  with  any  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
Recommendations. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 


On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act 
(ESA).  A  Biological  Opinion  (BiOp) 
issued  June  14,  2001,  concluded  that 
continued  operation  of  the  Atlantic 
pelagic  longline  fishery  is  hkely  to 
jeopardize  the  continued  existence  of 
endangered  and  threatened  sea  turtle 
species  under  NMFS  jurisdiction,  NMFS 
is  currently  implementing  the 
reasonable  and  prudent  alternative 
required  by  the  BiOp,  This  proposed 
rule  would  not  have  any  additional 
impact  on  sea  turtles  as  these  actions  do 
not  affect  the  use  of  pelagic  longline 
gear,  would  not  likely  increase  or 
decrease  pelagic  longline  effort,  nor  are 
they  expected  to  shift  effort  into  other 
fishing  areas.  No  irreversible  or 
irretrievable  commitments  of  resources 
are  expected  from  this  proposed  action 
that  would  have  the  effect  of  foreclosing 
the  implementation  of  the  requirements 
of  the  BiOp. 

The  area  in  which  this  proposed 
action  is  planned  has  been  identified  as 
an  Essential  Fish  Habitat  (EFH)  for 
species  managed  by  the  New  England 
Fisher>'  Management  Council,  the  Mid- 
Atlantic  Fishery  Management  Council, 
the  South  Atlantic  Fishery'  Management 
Council,  the  Gulf  of  Mexico  Fishery 
Management  Council,  the  Caribbean 
Fishery  Management  Council,  and  the 
HMS  Management  Division  of  the  Office 
of  Sustainable  Fisheries  at  NMFS.  Based 
on  the  1999  Fishery  Management  Plan 
for  Atlantic  Tunas,  Swordfish,  and 
Sharks,  which  analyzed  the  impacts  of 
purse  seine,  harpoon,  and  rod  and  reel 
gear  on  EFH,  this  action  is  not 
anticipated  to  have  any  adverse  impacts 
to  EFH  and,  therefore,  no  consultation  is 
required. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  November  3,  2003, 

WiUiain  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 


PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U,S.C,  971  et  seq.;  16  U.S,C, 
1801  et  seq. 

2.  In  §635,23,  paragraphs  (d)  and 
(eKl)  are  revised  to  read  as  follows: 

§635,23     Retention  limits  for  BFT 

(dj  Harpoon  category.  Persons  aboard 
a  vessel  permitted  in  the  Atlantic  Tunas 
Harpoon  categor>'  may  retain,  possess, 
or  land  an  unlimited  number  of  giant 
BFT  per  day.  An  incidental  catch  of 
only  two  large  medium  BFT  per  vessel 
per  day  may  be  retained,  possessed,  or 
landed. 

(e)  *  *  * 

(1)  May  retain,  possess,  land,  or  sell 
lirge  medium  BFT  in  amounts  not 
exceeding  15  percent,  by  weight,  of  the 
total  amount  of  giant  BFT  landed  during 
that  fishing  year. 
***** 

3.  In  §635,27.  paragraphs  (a){l)(i}(C), 
(a)(4)(i),  and  (a)(5)  are  revised  to  read  as 

follows: 

§635.27    Quotas 

(a)  ■  •  ■ 
(1)  *  *  * 
(i)  *  *  * 

(C)  October  1  through  January  31-10 
percent. 


(aj* 
(4) 


*  * 

*  *  * 


(i)  Purse  Seine  category  quota.  The 
total  amount  of  large  medium  and  giant 
BFT  that  may  be  caught,  retained, 
possessed,  or  landed  by  vessels  for 
which  Purse  Seine  category  Atlantic 
Tunas  permits  have  been  issued  is  18.6 
percent  of  the  overall  U.S.  BFT  landings 
quota.  The  directed  purse  seine  fishery 
for  BFT  commences  on  July  15  of  each 
year, 
***** 

(5)  Harpoon  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
landed,  or  sold  by  vessels  for  which 
Harpoon  category  Atlantic  Tunas 
permits  have  been  issued  is  3.9  percent 
of  the  overall  U.S.  BFT  quota.  The 
Harpoon  category  fishery  closes  on 
November  15  each  year. 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

November  4.  200 J 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  dnd  c:iear(ince  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whetherjthe 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
iin  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  he  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
(Jffice  of  Management  and  Budget 
(OMB),  Pamela_Beverly 
_OIHA_Submission90MB.EOP. GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office.  USDA,  OCIO,  Mail 
Stop  7602.  Washington.  DC  20250- 
7602.  Comments  regarding  these 
infoimation  collections  are  best  assured 
to  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
(Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Title:  Assurance  of  Compliance  with 
the  Department  of  Agriculture 
Regulations  Assuring  Civil  Rights 
Compliance  Organization  Information. 

OMB  Control  Number:  0524-0026. 

Summary  of  Collection:  The 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  has 
primary'  responsibility  for  providing 
linkages  between  the  Federal  and  State 
components  of  a  broad-based,  national 
agricultural  research,  extension,  and 
higher  education  system.  Focused  on 
national  issues,  its  purpose  is  to 
represent  the  Secretary  of  Agriculture 
and  the  intent  of  Congress  by 
administering  formula  and  grant  funds 
appropriated  for  agricultural  research, 
extension,  and  higher  education.  Before 
awards  can  be  made,  certain 
information  is  required  from  applicant 
to  assure  compliance  with  the  civil 
rights  laws  and  to  effectively  assess  the 
potential  recipient's  capacity  to  manage 
Federal  funds.  CSREES  will  collect 
information  using  forms  CSREES  665, 
"Assurance  of  Compliance  with  the 
Department  of  Agriculture  P.egulations 
Assuring  Civil  Rights  Compliance"  and 
CSREES  666,  "Organizational 
Information." 

Need  and  Use  of  the  Information: 
CSREES  will  collect  information  to 
determine  that  applicants  recommended 
for  awards  are  responsible  recipients  of 
Federal  funds  and  that  applicant  agrees 
they  will  offer  programs  to  all  eligible 
persons  without  regard  to  race,  color, 
national  origin,  sex,  disability,  age, 
political  beliefs,  religion,  marital  status, 
or  familial  status.  If  the  information 
were  not  collected,  it  would  not  be 
possible  to  determine  that  the 
prospective  grantees  are  responsible  and 
are  complying  with  the  Civil  Rights  Act. 

Description  of  Respondents:  Not-for- 
profit  institutions;  business  or  other  for- 
profit;  individuals  or  households;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  150, 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,020. 

Foreign  Agricultural  Service 

Title:  Dair>'  Tariff-Rate  Import  Quota 
Licensing  Regulation. 


OMB  Control  Number:  0551-0001. 

Summary  of  Collection:  The 
Importation  of  most  cheese  made  from 
cow's  milk  and  certain  non-cheese  dairy 
articles  (butter,  dried  milk,  and  butter 
substitutes)  are  subject  to  Tariff-rate 
Quotas  (TRQs)  and  must  be 
accompanied  by  an  import  license  issue 
by  the  Department  to  enter  at  the  lower 
tariff.  Licenses  are  issued  in  accordance 
with  the  Department's  Import  Licensing 
Regulation  (7  CFR  part  6).  Importers 
without  licenses  may  enter  these  dairy 
articles,  hut  are  required  to  pay  the 
higher  tariff.  The  Department  issues 
three  types  of  licenses:  Historical 
license  (renewable),  non-historical 
licenses  (non-renewable);  and  preferred 
cheese  licenses  issued  to  importers 
designated  by  th^;  government  of  a 
foreign  country'.  The  Foreign 
Agricultural  Service  (FAS)  will  collect 
information  using  several  forms. 

Need  and  Use  of  the  Information:  FAS 
will  use  the  information  to  assure  that 
the  intent  of  the  legislation  is  correctly 
administered  and  to  determine 
eligibility  to  obtain  benefits  under  the 
Import  Regulation.  If  the  information 
were  collected  less  frequently,  FSA 
would  be  unable  to  issue  licenses  on  an 
annual  basis  in  compliance  with  the 
Import  Regulation. 

Description  of  Respondents:  Business 
or  other-for-profit;  individuals  or 
households. 

Number  of  Respondents:  540. 

Frequency  of  Responses: 
Recordkeeping,  reporting;  Annually. 

Total  Burden  House:  426. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Phytosanitary  Certificates  for 
Imported  Articles  to  Prevent 
Introduction  of  Potato  Brown  Rot. 

OMB  Control  Number:  0579-0221. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture  is 
responsible  for  preventing  plant  disease 
or  insect  pests  from  entering  the  United 
States,  preventing  the  spread  of  pests 
and  noxious  weeds  not  widely 
distributed  in  the  United  State,  and 
eradicating  those  imported  pests  when 
eradication  is  necessary.  The  Plant 
Protection  Act  authorizes  the 
Department  to  carry'  out  this  mission. 
Also,  the  regulations  in  7  CFR  part  319 
prohibit  or  restrict  the  importation  of 
certain  plants  and  plant  products  into 
the  United  States  to  prevent  the 
introduction  of  plant  pest.  The  Animal 
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Plant  and  Health  Inspection  Service 
(APHIS)  amended  regulations  to  require 
a  phviosanitary-  certificate  to  accompany 
articles  of  Pelargonium  spp  and 
Solanum  spp.  imported  into  the  United 
States,  e.xcept  those  imported  under  the 
Canadian  greenhouse  restricted  plant 
program.  Recently.  APHIS  became 
aware  that  articles  have  Pelargonium 
spp.  and  Solanum  spp.  can  serve  as 
vectors  for  the  transmission  of  potato 
brown  rot.  This  bacterium  is  widelv 
distributed  in  temperature  areas  of  the 
world  and  could  cause  severe  damage  to 
U.S.  production  of  potatoes,  if  it  were  to 
become  established  in  the  United  States. 

Need  and  I  'se  of  the  Information:  A 
Phytosanitary  Certificate  is  required 
from  each  foreign  country  for  articles 
Pelargonium  spp,  and  Solanum  spp. 
offered  for  importation  into  the  United 
States.  The  certificate  must  contain 
either  a  declaration  that  the  production 
facility  in  which  the  articles  were 
produced  has  been  found  free,  bv 
testing,  of  R.  solanacearum  race  3  biovar 
2  or  that  R.  solanacearum  race  3  biovar 
2  is  not  present  in  the  region  in  which 
the  articles  were  produced.  If  the 
information  is  not  collected,  potato 
fields  could  become  infected  with  the 
strain  of  R.  solanacearum  and  this  could 
drastically  reduce  or  eliminate  potato 
fields. 

Description  of  Respondents:  Business 
or  other  for-profit;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,040. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  83,200. 

Food  and  .Nutrition  Service 

Title:  Generic  Clearance  to  Conduct 
Formative  Research. 

OMB  Control  Number:  0584-NE\V. 

Summan.-  of  Collection:  Diet  has  a 
significant  impact  on  the  health  of 
citizens  and  is  linked  to  four  leading 
causes  of  disease,  which  can  reduce  the 
quality  of  life  and  cause  premature 
death.  While  these  diet-related  problems 
affect  all  Americans,  they  have  a  greater 
impact  on  the  disadvantaged 
populations  reached  by  manv  of  the 
Food  and  Nutrition  Service  (FNS) 
programs.  One  of  FNS'  goals  includes 
improving  the  nutrition  of  children  and 
low-income  families  by  providing 
access  to  program  benefits  and  nutrition 
education.  The  basis  of  FNS'  approach 
rests  on  the  philosophies  that  all  health 
communications  and  social  marketing 
activities  must  be  science-based, 
theoretically  grounded,  audience- 
driven,  and  results-oriented.  FNS  will 
collect  information  through  formative 
research  methods  that  will  include 
focus  groups,  interviews  (dyad,  triad, 


telephone,  etc.).  surveys  and  web-based 
information  gathering  tools.  The 
formative  research  is  essential  to 
advancing  "Eat  Smart  Play  Hard" 
Campaign  as  well  as  other  FNS  nutrition 
education  and  outreach  efforts. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  provide 
formative  mput  and  feedback  on  how- 
bets  to  reach  and  motivate  the  targeted 
population.  The  collected  information 
will  provide  input  regarding  the 
potential  use  of  materials  and  products 
during  both  the  developmental  and 
testing  stages.  FNS  will  also  collect 
information  regarding  effective  nutrition 
education  and  outreach  initiatives  being 
implemented  by  State  agencies  that 
administer  nutrition  assistance 
programs  to  address  critical  nutrition 
program  access  issues. 

Description  of  Respondents: 
Individuals  or  households;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  14.500. 

Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  5,100. 

Food  and  Nutrition  Service 

Title:  Generic  Clearance  to  Conduct 
Formative  Research/CNPP. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  The  Center 
for  Nutrition  Policy  and  Promotion 
(CNPP)  of  the  U.S. "Department  of 
Agriculture  is  interested  in  conducting 
consumer  research  to  identify  key  issues 
of  concern  related  to  understanding  and 
use  of  the  Dietary  Guidelines  for 
Americans  and  the  Food  Guide 
Pyramid.  The  mission  of  CNPP  is  to 
improve  the  nutritional  status  of 
Americans  by  developing  and 
promoting  science-based  dietary 
guidance  and  economic  information  for 
the  public.  CNPP  will  be  conducting  a 
formative  research  with  consumers  to 
examine  their  understanding  of  the 
Dietary  Guideline  and  Pyramid  concepts 
and  their  use  of  and  barriers  to  using 
both  the  Guidelines  and  the  P\Tamid. 
CNPP  believes  that  obtaining  qualitative 
information  lirom  consumer  is 
fundamentally  necessar\'  for  reassessing 
and  revising  the  Dietary  Guidelines  for 
Americans  and  the  Food  Guide 
Pyramid.  CNPP  will  collect  information 
using  focus  groups,  qualitative 
interviews,  and  Web-based  surveys. 

Need  and  Use  of  the  Information: 
CNPP  will  collect  information  to 
develop  practical  and  meaningful  food 
and  nutrition  guidance  for  Americans  to 
help  improve  their  diets.  The 
information  will  also  be  used  to  expand 
the  knowledge  base  concerning  how  the 
Dietary  Guidelines  for  Americans  and 


the  Food  Guide  P\Tamid 
recommendations  and  messages  are 
understood  as  well  as  how  they  can  be 
used  by  consumers  to  improve  diets 
while  overcoming  barriers. 

Description  of  Respondents: 
Individuals  or  households;  Federal 
Government;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  9.950. 

Frequency  of  Responses:  Reporting: 
Other  (individual  projects). 

Total  Burden  Hours:  3,379. 

Forest  Service 

Title:  Objection  to  New  Land 
Management  Plans.  Plan  Amendments, 
and  Plan  Revisions. 

OMB  Control  Number:  0596-0158. 
Summary  of  Collection:  The  current 
appeals  process  for  land  and  resource 
management  plans  and  regional  guides 
is  set  forth  in  36  CFR  217.1-217.19 
which  provides  an  opportunity  to 
challenge  a  Forest  Service  (FSJ  decision 
after  the  responsible  official  has  made  a 
final  decision.  A  person  objecting  to  a 
proposed  or  revised  plan  must  file  their 
objection  in  writing  within  30  davs  of 
the  publication,  in  a  newspaper  of 
record,  with  the  reviewing.  The  objector 
must  provide  name,  mailing  address 
and  telephone  number;  a  statement  of 
the  information  or  decisions  to  which 
the  person  or  organization  objects:  a 
description  of  the  part  or  parts  of  the 
plan,  plan  amendment  or  plan  revision 
being  objected  to;  and  a  concise 
statement  explaining  why  the 
responsible  official's  pending  decision 
should  not  be  adopted. 

Need  and  Use  of  the  Information: 
Information  gathered  in  the  objection 
process  will  be  analyzed  and  responded 
to  be  a  Forest  Service  official  and 
possibly  used  to  modify-  the  decision  on 
land  and  resource  management 
planning.  Without  the  information,  the 
Agency's  decision  making  will  suffer 
from  reduced  public  input  and  Agency 
relationships  with  the  public  will 
deteriorate. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1.210. 

Frequency  of  Responses:  Reporting: 
Other  (once). 

Total  Burden  Hours:  1.210. 

Foreign  Agricultural  Service 

Title:  CCCs  Export  Enhancement 
Program  (EEP)  and  CCCs  Dairy  Export 
Incentive  Program  (DEIP). 

OMB  Control  Number:  0551-0028. 

Summary  of  Collection:  The  Foreign 
Agricultural  Service  (FAS)  collects 
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information  from  U.S.  exporters  in  order 
to  determine  the  exporters'  eligibilitv  for 
the  Export  Enhancement  Program  (EEP) 
and  the  Dair\'  Export  Incentive  Program 
(DEIP).  Information  can  be  faxed  in  by 
program  applicants  or  applicants  may 
register  over  the  Internet. 

\ped  and  Use  of  the  Information: 
Information  collected  from  U.S. 
Exporters  is  used  by  FAS  to  determine 
whether  an  exporter  has  the  experience 
necessar\'  to  perform  under  the 
proposed  agreements  Other  information 
js  collected  to  determine  compliance 
during  the  period  of  the  agreement  and 
to  ensure  that  compensation  in  the 
appropriate  amount  is  made.  Without 
the  application  and  related  information, 
FAS  would  be  unable  to  properly 
qualify  U.S.  Exporters  for  EEP  and  DEIP 

Description  of  Respondents:  Business 
or  other  for-profit. 

\'umber  of  Respondents:  26. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion. 

Total  Burden  Hours:  1,803. 

Economic  Research  Service 

Title:  An  Assessment  of  the  Impact  of 
Medicaid  Managed  Care  on  WIC 
Program  Coordination  with  Primary 
Care  Ser\'ices. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  The 
Economic  Research  Service  (ERS)  has 
responsibility,  as  authorized  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriation  Act.  Fiscal  Year 
2002  (Pub.  L.  1-7-76)  to  conduct 
economic  research  on  the  operation  of 
the  Nation's  food  assistance  programs, 
especially  the  Food  Stamp  Program, 
Child  Nutrition  Programs,  and  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC).  The  relationship 
between  the  WIC  program  and  primary 
care  services  is  an  important  component 
of  the  program.  ERS  is  seeking  detailed 
information  that  will  determine  the 
impact  Medicaid  managed  care  may 
have  on  the  ability  of  WIC  to  coordinate 
services  with  primar\-  care  providers. 
The  study  will  be  conducted  through 
telephone  surveys  and  e-mail. 

Need  and  Use  of  the  Information:  ERS 
will  collect  information  to 
understanding  the  impact  of  Medicaid 
managed  care  on  the  coordination 
between  WIC  and  primary  care  services 
in  a  way  that  will  be  relevant  to  public 
policymakers.  Data  from  the  study  can 
be  used  by  FNS  to  assess  how  well 
existing  program  policies  and 
procedures  facilitate  coordination  and 
referral  between  WIC  and  Medicaid 
managed  care. 


Description  of  Respondents:  State, 
Local  or  Tribal  Government:  business  or 
other  for-profit. 

Number  of  Respondents:  210. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  132. 

Forest  Service 

Title:  National  Survey  on  Recreation 
and  the  Environment  2005. 

OMB  Control  Number:  0596-0127. 

Summary  of  Collection:  The  National 
Survey  on  Recreation  and  the 
Environment  (NSRE)  2005  will  be  the 
latest  in  a  series  of  surveys  conducted 
by  the  Fewest  Service  (FS)  which  began 
in  1960  as  the  primary'  source  of 
recreation  data  from  the  U.S. 
population.  This  information  is  vital  for 
federal  land  managing  agencies  to 
obtain  an  understanding  of  the  outdoor 
recreation  participation  levels  and 
preferences  of  the  American  people  so 
that  effective  policy  making,  planning, 
and  decision-making  can  occur. 
Information  from  the  survey  is  shared 
with  and  relied  upon  by  organizations 
outside  the  federal  government 
including  educational  institutions, 
private  sector  companies,  state  agencies, 
and  other  governmental  organizations  as 
the  fundamental  source  of  outdoor 
recreation  trend  and  demand  data  on  a 
national  scale.  The  survey  will  be 
administered  using  a  statisticedly  valid 
sampling  methodology  through 
computer-assisted  telephone 
interviewing  techniques. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  nationally  from 
the  public  to  assess  trends  in  recreation 
participation  over  the  years  and  to 
estimate  demand  for  outdoor  recreation 
among  the  U.S.  population.  FS  and 
other  federal  agencies  will  use  the 
information  to  develop  long-range 
strategic  plans,  adjust  programs  and 
activities  to  meet  customer  needs  and 
expectations  and  better  manage 
federally  owned  lands. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  16,666. 

Frequency  of  Responses:  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  4,166. 

National  Agricultural  Statistics  Service 

Title:  List  Sampling  Frame  Survey. 

OMB  Control  Number:  0535-0140. 

Summary  of  Collection:  The  primary' 
objective  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  provide 
data  users  with  timely  and  reliable 
agricultural  production  and  economic 
statistic,  as  well  as  environmental  and 
specialty  agricultural  related  statistics. 
To  accomplish  this  objective,  NASS 


relies  heavily  on  tJie  use  of  sample 
surveys  statistically. drawn  from  "List 
Sampling  Frame."  The  List  Sampling 
Frame  is  a  database  of  names  and 
addresses,  with  control  data,  that 
contains  the  components  from  which 
these  samples  can  be  drawn. 

iVeed  and  Use  of  the  Information:  The 
List  Sampling  Frame  is  used  to  maintain 
a  complete  list  of  possible  farm 
operations.  The  goal  is  to  produce  for 
each  state  a  relatively  complete,  current, 
and  unduplicated  list  of  names  to 
sample  for  agricultural  operation 
surveys.  Government  agencies  and 
educational  institutions  use  the 
information  from  these  surveys  in 
planning,  farm  policy  analysis,  and 
program  administration. 

Description  of  Respondents:  Farms; 
business  or  other  for-profit. 

Number  of  Respondents:  350,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  22,500, 

National  Agriculture  Statistics  Service 

Title:  Childhood  Injury  and  Adult 
Occupational  Injury  Survey  of  Minority 
Farm  Operators. 

OMB  Control  Number:  0535-0235. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
Statistics  Services  (NASS)  is  to  prepare 
and  issue  state  and  national  estimates  of 
crop  and  livestock  production  under  the 
authority  of  7  U.S.C.  2204(a).  NASS  will 
conduct  a  survey  that  will  provide 
estimates  of  annual  childhood  and  adult 
nonfatal  injurs'  incidence  rates  on 
minority  farms,  annual  injury 
frequencies,  and  descriptive  injury 
information  for  minority  farm  operators 
and  their  employees  20  years  of  age  or 
older. 

Need  and  Use  of  the  Information:  The 
National  Institute  of  Occupational 
Safety  Health  will  use  the  data  to 
develop  injury  prevention  materials  for 
minority  farm  operators  and  technical 
reports.  The  objective  of  this  project  is 
to  develop  a  uniform  inquiry'  for 
determining  the  incidence  rate  and 
characteristics  of  childhood  agricultural 
and  adult  occupational  injuries 
occurring  on  minority  operated  farms  in 
the  United  States. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  50,000. 

Frequency  of  Responses:  Reporting: 
Other  (One-Time). 

Total  Burden  Hours:  12.093. 

Rural  Utilities  Service 

Title:  Preloan  Procedures  and 
Requirements  for  Telecommunications 
Program. 

OMB  Control  Number:  0572-0079. 

Summary  of  Collection :  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 


of  the  U.S.  Department  of  Agriculture.  It 
makes  mortgage  loans  and  loan 
guarantees  to  finance 
telecommunications,  electric,  water  and 
waste  facilities  in  rural  areas.  RUS 
manages  loan  programs  in  accordance 
with  the  Rural  Electrification  Act  of 
1936,  7  U.S.C.  901  et  spq.  (RE  Act)  and 
has  a  loan  portfolio  that  totals 
appro.ximately  S42  billion.  Section  201 
of  the  RE  Act  authorizes  the 
Administrator  to  make  loans  to  qualified 
telephone  companies  for  the  purpose  of 
providing  telephone  service  to  the 
widest  practicable  number  of  rural 
subscribers. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  using 
several  forms  to  determine  an 
applicant's  eligibility  to  borrow  from 
RUS  under  the  terms  of  the  RE  Act.  The 
information  is  also  used  to  determine 
that  the  Government's  security  for  loans 
made  by  RUS  are  reasonably  adequate 
and  that  the  loans  will  be  repaid  within 
the  time  agreed.  Without  the 
information,  RUS  could  not  effectively 
monitor  each  borrower's  compliance 
with  the  loan  terms  and  conditions  to 
properly  ensure  continued  loan 
security. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 

Number  of  Respondents:  50. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  3,621. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1 778.  Emergency  and 
Imminent  Community  Water  Assistance 
Grants. 

OMB  Control  Number:  0572-0110. 

Summan'  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  authorized 
under  section  306A  of  the  Consolidated 
Farm  and  Rural  Development  Act,  (7 
U.S.C.  1926(a))  to  provide  grants  to  rural 
areas  and  small  communities  to  secure 
adequate  quantities  of  safe  water.  Grants 
made  under  this  program  shall  be  made 
for  100  percent  of  the  project  cost  can 
serve  rural  areas  with  population  not  in 
excess  of  5.000  and  household  income 
should  not  exceed  100  percent  of  a 
State's  non-metropolitan  medial 
household  income.  Grants  under  this 
program  may  be  made  to  public  bodies 
and  private  nonprofit  corporations 
serving  rural  areas. 

Need  and  I'se  of  the  Information: 
RUS  will  collect  the  informaiion  from 
applicants  applying  for  grants  under  7 
CFR  part  1778.  the  information  is 
unique  to  each  borrower  and  emergency 
situation.  Applicants  must  demonstrate 
that  there  is  an  imminent  emergency  or 
that  a  decline  occurred  within  2  years 
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of  the  date  the  application  was  filed 
with  Rural  Development. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government;  not-for- 
profit  institutions. 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  400. 

Sondra  Blakey. 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Dor.  03-28218  Filed  11-7-03;  8:45  ami 

BILLING  CODE  341 0-01 -M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Payette  National  Forest,  Idaho;  Lick 
Timber  Sale 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  cancellation  of  an 
environmental  impact  statement. 


SUMMARY:  On  July  10,  2002,  the  USDA 
Forest  Service  published  in  the  Federal 
Register  (67  FR  45699)  a  Notice  of  Intent 
(NOI)  to  prepare  an  environmental 
impact  statement  (HIS)  for  the  Lick 
Timber  Sale  project  on  the  Council 
Ranger  District  of  the  Payette  National 
Forest.  The  Forest  Service  has 
conducted  a  scoping  process,  and  as  a 
result  of  initial  environmental  analysis, 
has  reduced  the  scope  and  scale  of  the 
project.  The  reconfigured  proposed 
action  is  appropriate  for  analysis  in  an 
environmental  assessment  (EA)  instead 
of  an  EIS.  Therefore,  an  EIS  will  not  be 
prepared,  and  the  NOI  is  hereby 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  cancellation  of  the 
NOI  should  be  directed  to  Bill  Spoerer, 
Environmental  Coordinator,  Council 
Ranger  District,  Payette  National  Forest, 
P.O.  Box  567,  Council,  Idaho,  83612, 
phone  (208) 253-0100. 

Dated:  November  3,  2003. 
Robert  S.  Giles, 
Acting  Forest  Supervisor. 
[FR  Doc.  0.3-28154  Filed  11-7-03;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Baht  Environmental  impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement, 


SUMMARY:  The  Department  of 
.Agriculture.  Forest  Ser\'ice,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  harvest  timber  in 
the  Baht  Timber  Sale  project  area, 
Wrangell  Ranger  District.  Tongass 
National  Forest.  The  proposed  action  is 
to  har\est  an  estimated  15  million  board 
feet  (31,000  ccf)  on  approximately  1150 
acres  with  about  6  miles  of  new  road 
construction.  The  range  of  alternati\  es 
being  developed  to  respond  to  the 
significant  issues,  besides  no-action, 
will  likely  be  8-33  million  board  feet 
(16,000-67,000  ccf)  of  timber  on  an 
estimated  500-1300  acres  in  one  or 
more  timber  sales.  The  purpose  and 
need  of  the  timber  sale  is  to:  contribute 
to  the  production  of  a  sustained  yield  of 
timber  and  mix  of  other  resource 
activities  from  the  Tongass  National 
Forest,  consistent  with  Forest  Plan 
Standards  and  Guidelines;  seek  to 
provide  a  timber  supply  sufficient  to 
meet  the  annual  and  planning  cycle 
market  demand  for  Tongass  National 
Forest  timber;  provide  a  diversity  of 
opportunities  for  resource  uses  that 
contribute  to  the  economies  of 
Southeast  Alaska;  and  support  a  wide 
range  of  natural  resource  employment 
opportunities  within  Southeast  Alaska's 
communities.  The  Tongass  Forest 
Supervisor  will  decide  on  whether  or 
not  to  harvest  timber  from  this  area,  and 
if  so,  how  this  timber  would  be 
harvested.  The  decision  will  be 
documented  in  a  Record  of  Decision 
based  on  the  information  disclosed  in 
the  EIS  and  the  goals,  objectives  and 
desired  future  conditions  as  stated  in 
the  Forest  Plan. 

DATES:  Opportunities  for  comment  are 
available  throughout  the  process. 
Individuals  interested  in  receiving  a 
scoping  package  should  contact  us 
within  30  days  of  the  publication  of  this 
NOI.  Comments  will  be  most  helpful  if 
received  by  December  12,  2003. 
Additional  opportunities  for  comment 
will  be  provided  after  release  of  the 
Draft  EIS.  anticipated  in  early  spring  of 
2iHi4 

ADDRESSES:  Please  send  written 
comments  to  Wrangell  Ranger  District; 
Attn:  Baht  EIS;  PO  Box  51.  Wrangell, 
AK  99929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Weber,  District  Ranger,  or  Linda 
Christian,  IDT  Leader,  Wrangell  Ranger 
District.  Tongass  National  Forest.  P.O. 
Box  51,  Wrangell.  AK  99929  telephone 
(907)  874-2323. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  to  harvest  an 
estimated  15  million  board  feet  (31,000 
ccf)  on  approximately  1150  acres  with 
about  six  miles  of  new  road 
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construction.  The  range  of  alternatives 
being  developed  to  respond  to  the 
significant  issues,  besides  no-action, 
v.ill  likelv  be  8-33  million  board  feet 
(16.000-87,000  ccf)  of  timber  on  an 
estimated  ."iOO-lSOO  acres  in  one  or 
more  timber  sales.  The  purpose  and 
need  of  the  timber  sale  is  to:  Contribute 
to  the  production  of  a  sustained  yield  of 
timber  and  mi.x  of  other  resource 
activities  from  the  Tcngass  National 
Forest,  consistent  with  Forest  Plan 
Standards  and  Guidelines;  seek  to 
provide  a  timber  supply  sufficient  to 
meet  the  annual  and  planning  cycle 
market  demand  for  Tongass  National 
Forest  Timber;  provide  a  diversity  of 
opportunities  for  resource  uses  that 
contribute  to  the  economies  of 
Southeast  Alaska;  and  support  a  wide 
range  of  natural  resource  employment 
opportunities  within  Southeast  Alaska's 
communities. 

The  proposed  timber  harvest  is 
located  within  Tongass  Forest  Plan 
Value  Comparison  Units  456,  457,  458 
and  459  on  Zarembo  Island.  Alaska, 
VVrangell  Ranger  District  of  the  Tongass 
National  Forest.  This  proposed  project 
is  fully  compliant  with  the  Roadless 
Area  Conservation  rule  (Roadless  Rule, 
January  12.  2001)  as  all  harvest  and 
roads  are  proposed  in  previously 
developed  areas.  The  sale  is  currently 
listed  on  the  Tongass  10-year  action 
plan  to  be  sold  in  2006.  The 
repercussions  of  delaying  the  project 
planning  process  regarding  road 
building  and  timber  harvest,  even  for  a 
relatively  short  period,  can  have  a 
significant  effect  on  the  amount  of 
timber  available  for  sale  on  the  Tongass 
over  the  next  few  years.  The  Baht 
Timber  Sale  Project  is  consistent  with 
the  1997  Tongass  Land  Management 
I' Ian. 

Public  participation  will  be  an 
integral  component  of  the  study  process 
and  will  be  especially  important  at 
several  points  during  the  analysis.  The 
first  is  during  the  scoping  process.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Tribal  Governments,  Federal, 
State,  and  local  agencies,  individuals 
and  organizations  that  may  be  interested 
in,  or  affected  by.  the  proposed 
activities.  The  scoping  process  will 
include:  (1)  Identification  of  potential 
issues;  (2)  identification  of  issues  to  be 
analyzed  in  depth;  and.  (3)  elimination 
of  insignificant  issues  or  those  which 
have  been  covered  by  a  previous 
environmental  review.  Written  scoping 
comments  are  being  solicited  through  a 
scoping  package  that  w^ill  be  sent  to  the 
project  mailing  list.  For  the  Forest 
Service  to  best  use  the  scoping  input, 
comments  should  be  received  bv 


December  12,  2003.  Tentative  issues 
identified  for  analysis  in  the  EIS  include 
the  potential  effects  of  the  project  on 
and  the  relationship  of  the  project  to: 
old-growth  ecosystem  management  and 
the  maintenance  of  habitat  for  viable 
populations  of  wildlife  species,  timber 
sale  economics,  road  construction/ 
access  management  and  water  quality. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  early  spring  of  2004.  The  Final  EIS 
is  anticipated  by  January  2005. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  that  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environrqental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519. 
553,  (1978).  Environmental  objections 
that  could  have  been  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  Citv  of  Angoon  v.  Hodel,  803 
F.2nd  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  4900 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  period  so  that  substantive 
comments  and  objections  are  made 
available^to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifyiag  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  environmental 
impact  statement  should  be  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  statement.  Comments  may  also 
address  the  adequacy  of  the  drafts 
environmental  impact  statements  or  the 
merits  of  the  alternatives  formulated 
and  discuses  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Qualify 


Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonvmous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA.  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agencv's  decision 
regarding  the  request  for  confidentialitv, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  davs. 

Pemits:  Permits  required  for 
implementation  include  the  following: 

1.  U.S.  Army  Corp  of  Engineers 

— Approvals  of  discharge  of  dredged 
or  fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act; 

— Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States  under 
Section  10  of  the  Rivers  and 
Harbors  Act  of  1899: 

2.  Environmental  Protec:tion  Agencv 
— National  Pollutant  Discharge 

Elimination  System  (402)  Permit; 
— Review  Spill  Prevention  Control 
and  Countermeasure  Plan; 

3.  State  of  Alaska.  Department  of 

Natural  Resources 
— Tideland  Permit  and  Lease  or 
Easement: 

4.  State  of  Alaska.  Department  of 

Environmental  Conservation 
— Solid  Waste  Disposal  Permit; 
— Certification  of  Compliance  with 
Alaska  Water  Quality  Standards 
(401  Certification) 
Responsible  Official:  The  Forest 
Supervisor.  Tongass  National  Forest, 
Federal  Building.  Ketchikan.  Alaska 
99901.  is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  response,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
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policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

Dated:  November  3.  2003. 
Forrest  Cole, 
Forest  Supervisor. 

[FR  Doc   03-28159  Filed  11-07-03;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  Province 
Advisory  Committet;  (OPAC)  will  meet 
on  Friday,  December  5.  2003.  The 
meeting  will  be  held  at  the  Olvmpic 
National  Forest  Headquarters.  1835 
Black  Lake  Blvd..  S\V..  Olympia. 
Washington.  The  meeting  will  begin  at 
9:30  a.m.  and  end  at  approximately  3 
p.m.  Agenda  topics  are:  Current  status 
of  key  Forest  issues;  Year-end 
Accomplishments:  N\V  Forest  Plan 
Monitoring  Review;  Five- Year 
Programmatic  Agreement:  Update  on 
Storm  Damage  to  Olvmpic  National 
Forest  and  Park  roads,  trails  and 
facilities;  NVV  Forest  Plan  Action  for 
FY2004;  Open  forum:  Public  comments. 

All  Olympic  Province  Advisor\' 
Committee  .Meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  fNFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge.  Province  Liaison, 
USDA  Olvmpic  National  Forest 
Headquarters.  1835  Black  Lake  Blvd., 
Olympia,  VVA  98512-5623,  (360)  956- 
2323  or  Dale  Horn,  Forest  Supervisor,  at 
{360} 956-2301. 

Dated:  November  4,  2003. 
Dale  Horn. 

Fon^sl  Supervisor.  Olympic  National  Forest. 
IFR  Doc.  03-28157  Filed  11-7-03;  8:45  am] 

BILLING  CODE  341(>-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Idaho  Panhandle  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 


Rural  Schools  and  Ccmmunitv  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Idaho  Panhandle  National 
Forest's  Idaho  Panhandle  Resource 
Advisory  Committee  will  meet  Friday. 
November  21,  2003  at  9:30  a.m.  in  Coeur 
d'Alene.  Idaho  for  a  business  meeting. 
The  business  meeting  is  open  to  the 
public. 

DATES:  November  21,  2003. 
ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forests' 
Supervisor's  Office,  located  at  3815 
Schreiber  Wav.  Coeur  d'Alene.  Idaho 
83815 

FOR  FURTHER  INFORMATION  CONTACT: 

Ranotta  K,  Mi. Nair.  PuihsI  .Supervisor 
and  Designated  Federal  Official,  at  (208) 
76.5-7369 

SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  focus  on  reviewing 
project  proposals  for  fiscal  year  2004 
and  recommending  funding  for  projects 
during  the  business  meeting.  The  public 
forum  begins  at  1  p.m. 

Dated:  November  4.  2003. 
Ranotta  K.  McNair. 
Forest  Supemsor. 
[FR  Doc.  03-28158  Filed  11-7-03;  8:45  am] 

BILLING  CODE  341t)-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Library 

Notice  of  Intent  To  Seek  Approval  to 
Collect  Information 

AGENCY:  Agricultxiral  Research  Ser\'ice, 
National  Agricultural  Library.  USDA. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978.  August  29. 
1995),  this  notice  announces  the 
National  Agricultural  Library's  intent  to 
request  approval  for  a  new  information 
collection  from  the  Information  Services 
Division  to  obtain  an  evaluation  of  user 
satisfaction  with  NAL  Internet  sites. 
DATES:  Comments  on  this  notice  must  be 
received  by  January  14,  2004,  to  be 
assured  of  consideration. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  John 
Gladstone,  Project  Manager,  10301 
Baltimore  Ave.,  Room  Oil;  Beltsville, 
MD  20705.  Submit  electronic  comments 
to  igladsto@nal-U'^(ia.snv 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Gladstone,  Phone;  301-504-5462:  Fax: 
(301)  504-7473, 


SUPPLEMENTARY  INFORMATION: 

TifJe     Evaluation  uf  User  Satisfaction 
with  NAL  Internet  Sites." 

OMB  \umber:  Not  vet  assigned. 
Expiration  Date:  N/A. 
Type  of  Request:  Approval  for  new 
data  collection. 

Abstract:  This  is  a  request,  made  by 
the  National  Agricultural  Library  (NAL) 
Office  of  the  Director  (OD).  Office  of  the 
Associate  Director  of  Information 
Services,  that  the  Office  of  Management 
and  Budget  (OMB)  approve,  under  the 
Paperwork  Reduction  Act  of  1995,  a 
three  year  generic  clearance  for  the  NAL 
to  conduct  user  satisfaction  research 
around  its  Internet  sites.  This  effort  is 
made  according  to  Executive  Order 
12862  (Attachment  A.  ppl-2),  which 
directs  federal  agencies  that  provide 
significant  services  directly  to  the 
public  to  survey  customers  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services. 

The  National  Agricultural  Library 
Internet  sites  are  a  vast  collection  of 
Web  pages  created  and  maintained  by 
component  organizations  of  the  NAL, 
and  is  visited  by  3.4  million  people  per 
month  on  average.  All  seven  of  the  NAL 
Information  Centers  and  a  dozen  special 
interest  collections  have  established  a 
Web  presence  with  a  home  page  and 
links  to  sub-pages  that  provide 
information  to  their  respective 
audiences. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  The  agricultural 
community.  USDA  personnel  and  their 
cooperators.  and  including  public  and 
private  users  or  providers  of  agricultural 
information. 

Estimated  Number  of  Respondents: 
1200  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  1003  hours. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vafidity  of  the 
methodology  and  the  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology.  Comments  should  be  sent  to 
the  address  in  the  preamble.  All 
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responses' tn  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
iOMB)  approval.  All  comments  will 
becDme  a  matter  of  public  record. 

Dated:  October  24,  2003. 
Caird  E.  Rexroad. 

Acting  Administrator.  ARS. 

IFR  Doc.  03-28220  Filed  11-7-03;  8:45  am) 

BILLING  CODE  3410  03   P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Request  for  Special  Priorities 
Assistance 

agency:  Bureau  of  Industr>'  and 

Security,  Commerce. 

ACTION:  Notice  and  request  for 

(  liniments. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
!5n6(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  fanuar\'  9,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  DidUd  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Office  of  the 
Chief  Information  Officer,  202-482- 
0266,  Room  6625,  14th  and  Constitution 
.\vpnup.  NW  .  Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
(  opies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Marna  Dove.  BIS  ICB 
Liaison.  Department  of  Commerce.  BIS 
Office  of  the  Chief  Information  Officer. 
Room  6622,  14th  and  Constitution 
Avenue,  N\V..  Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I,  Abstract 

The  information  collected  on  BIS- 
999,  from  defense  contractors  and 
suppliers,  is  required  for  the 
enforcement  and  administration  of  the 
Defense  Production  Act  and  the 
Selective  Service  Act  to  provide  Special 
Priorities  ,-\ssistance  under  the  Defense 
Priorities  and  Allocation  System  (DPAS) 
regulation  (15  CFR  part  700). 

IL  Method  of  Collection 

Written  or  electronic  submission. 


III.  Data 

UMB  Number:  0694-0057. 

Form  Number:  BIS-999. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  600. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

I\'.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's;  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  November  4,  2003. 

Madeleine  Clayton, 

Managertient  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  03-28049  Filed  11-7-03:  8:45  am] 

BILLING  CODE  3S1&-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-8091 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  import  .Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary'  results 
and  partial  rescission  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 


administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  (stainless 
steel  flanges)  from  India  (A-533-809) 
manufactured  by  Chandan  Steel  Ltd. 
(Chandan),  Isibars  Ltd.  (Isibars),  and 
Viraj  Forgings  Ltd.  (Viraj).  The  period  of 
review  (POR)  is  Februarv  1,  2002, 
through  January  31.  2003.  We 
preliminary  determine  that  these 
respondents  did  not  make  sales  of 
stainless  steel  flanges  below  the  normal 
value  (NV).  In  addition,  we  have 
determined  to  rescind  the  review  with 
respect  to  Shree  Ganesh  Forgings  Ltd. 
(Shree  Ganesh).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  and  Border 
Protection  (CEP)  to  assess  antidumping 
duties  based  on  the  difference  between 
United  States  price  and  the  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  the  argument  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
argument, 

EFFECTIVE  DATE:  November  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Mike  Heanev.  AD/ 
CVD  Enforcement,  Group  III.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  (^institution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-5222  or  (202)  482- 
4475.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  9.  1994,  the  Department 
published  the  antidumping  dutv  order 
on  stainless  steel  flanges  from  India  (59 
FR  5994).  On  February  3,  2003.  the 
Department  published  the  notice  of 
"Opportunity  to  Request  Administrative 
Review"  for  this  order  co\ering  the 
period  Februarv  1,  2002  through  Januarv 
31,  2003  (68  FR  5272).  In  accordance 
with  19  CFR  351.213(b)(2).  on  February 
28,  2003.  Chandan,  Isibars,  Shree 
Ganesh.  and  Viraj  requested  a  review. 
On  March  18,  2003,  we  initiated  this 
dntidumping  duty  administrative 
review,  and  on  March  25.  2003.  we 
published  in  the  Federal  Register  a 
notice  of  initiation  (68  FR  14394). 

Partial  Rescission 

Pursuant  to  19  CFR  351.213(d),  the 
Department  will  rescind  an 
administrative  review  if  a  partv 
withdraws  its  request  for  review  within 
90  days  of  the  publication  of  our  Notice 
of  Initiation.  On  April  23,  2003,  Shree 
Ganesh  withdrew  its  request  for  review. 
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As  Shree  Ganesh  vvithdrpw  its  request 
for  review  within  90  days  of  our  Notice 
of  Initiation,  and  as  no  other  party 
requested  a  review  of  Shree  Ganesh,  we 
hereby  rescind  the  review  with  respect 
to  Shree  Ganesh, 

Scope  of  the  Review  ■ 

The  products  under  review  are  certain 
forged  stainless  steel  flanges,  both 
finished  and  not  finished,  generally 
manufactured  to  specification  ASTM  A- 
182,  and  made  in  alloys  such  as  304, 
304L,  316.  and  31 6L,  the  .scope 
includes  five  general  tvpes  of  flanges. 
They  are  weld-neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections:  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  .ASTM  .A-SSl.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  (HTS). 
.■\lthough  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 

Period  of  Review  (POR) 

The  POR  is  February  1,  2002,  through 
January  31.  2003. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  flanges 
from  India  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV].  as  described  in  the 
"Expqrt  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(l)(A)(I)  of  the  Tariff  Act,  we 
calculated  EPs  and  CEPs  and  compared 
these  prices  to  weighted-average  normal 
values  or  CVs,  as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772  of  the 
Tariff  Act,  we  calculated  either  an  EP  or 
a  CEP.  depending  on  the  nature  of  each 
sale.  Section  772(a)  of  the  Tariff  Act 
defines  EP  as  the  price  at  which  the 
subject  merchandise  is  first  sold  before 


the  date  of  importation  by  the  exporter 
or  producer  outside  the  United  States  to 
an  unaffiliated  purchaser  in  the  United 
States,  or  to  an  unaffiliated  purchaser 
for  exportation  to  the  United  States. 
Section  772(b)  of  the  Tariff  Act  defines 
CEP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the 
Tariff  Act. 

We  calculated  EP  and  CEP,  as 
appropriate,  based  on  prices  charged  to 
the  first  unaffiliated  customer  in  the 
United  States.  We  used  the  date  of 
invoice  as  the  date  of  sale.  We  based  EP 
on  the  packed  C&F,  GIF  duty  paid,  FOB, 
or  ex-dock  duty  paid  prices  to  the  first 
unaffiliated  purchasers  in  the  United 
States.  We  added  to  U.S.  price  amounts 
for  duty  drawback,  when  reported, 
pursuant  to  section  772(c)(1)(B)  of  the 
Tariff  Act.  We  also  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act. 
including:  foreign  inland  freight,  foreign 
brokerage  and  handling,  bank  export 
document  handling  charges,  ocean 
freight,  and  marine  insurance. 

In  addition,  for  Viraj's  CEP  sales,  in 
accordance  with  section  772(d)(1)  of  the 
Tariff  Act,  we  deducted  from  the 
starting  price  those  selling  expenses  that 
were  incurred  in  selling  the  subject 
merchandise  in  the  United  States, 
including  direct  selling  expenses  (i.e., 
credit),  and  imputed  inventory  carrying 
costs.  In  accordance  with  section 
772(d)(3)  of  the  Tariff  Act.  we  deducted 
an  amount  for  profit  allocated  to  the 
expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Tariff  Act. 

Normal  Value 

A.  Viability 

In  order  to  determine  whether  there  is 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  during  the  POR  is 
equal  to  or  greater  than  five  percent  of 
the  aggregate  volume  of  U.S.  sales  of 
subject  merchandise  during  the  POR), 
for  each  respondent  we  compared  the 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise. 
Since  we  found  no  reason  to  determine 
that  quantity  was  not  the  appropriate 
basis  for  these  comparisons,  we  did  not 
use  value  as  the  measure.  See  19  CFR 
351.404(b)(2). 


As  in  prior  reviews,  we  based  our 
comparisons  of  the  volume  of  U.S.  sales 
to  the  volume  of  home  market  sales  on 
reported  stainless  steel  flange  weight, 
rather  than  on  number  of  pieces;  since 
flange  sizes,  prices  and  costs  varv 
greatly  across  models,  comparisons  of 
aggregate  data  based  on  the  number  of 
pieces  could  be  misleading. 

We  determined  that  for  Viraj,  the 
home  market  was  viable  because  Viraj's 
home  market  sales  were  greater  than  5 
percent  of  its  U.S.  sales  based  on 
aggregate  volume  by  weight.  Because 
Isibars  reported  no  home  market  or  third 
countr\'  sales,  we  based  NV  on  CV. 
pursuant  to  section  351.404(a)  of  the 
Department's  regulations.  For  Chandan, 
pursuant  to  section  351.404(e),  we  used 
the  United  Kingdom  as  the  comparison 
market,  because  it  was  Chandan's 
largest  export  market.  Chandan's 
volume  there  exceeded  five  percent  of 
its  U.S.  volume  of  subject  merchandise 
in  the  POR.  and  there  is  no  evidence  on 
the  record  indicating  the  United 
Kingdom  would  be  inappropriate  to 
serve  as  the  basis  for  NV. 

B.  Arm 's  Length  Sales 

Since  no  information  on  the  record 
indicates  any  comparison  market  sales 
to  affiliates,  we  did  not  use  an  arm's- 
length  test  for  comparison  market  sales. 

C.  Cost  of  Production  Analysis 

In  the  most  recently  completed 
review,  Viraj  made  sales  which  failed 
the  cost  test.  Therefore,  pursuant  to 
section  773(b)(2)(A)(ii)  of  the  Tariff  Act. 
in  this  review  we  had  a  reasonable  basis 
to  believe  or  suspect  that  Viraj  made 
sales  in  the  home  market  below  the  cost 
of  production  (COP).  See  Certain  Forged 
Stainless  Steel  Flanges  From  India: 
Final  Results  and  Partial  Rescission  of 
Antidumping  DuH'  Administrative 
Review  68  FR  42005  (July  16.  2003);  for 
the  cost  test  results  in  particular,  which 
were  unchanged  in  the  final  results,  see 
Certain  Forged  Stainless  Steel  Flanges 
from  India,  Preliminary  Results  of 
Antidumping  Dut\-  Administrative 
Review.  68  FR  11361  (March  10,  2003). 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Tariff  Act.  in  this  review  we 
initiated  an  investigation  to  determine 
whether  Viraj's  sales  of  flanges  were 
made  at  prices  below  COP  during  the 
POR. 

We  based  product  definitions  for  both 
model-matching  and  costs  on  grade, 
flange  type,  size,  pressure  rating,  and 
finish.  Where  necessary,  we  converted 
costs  from  a  per-piece  basis  to  a  per- 
kilogram  basis.  See  the  companv- 
specific  analysis  memoranda,  dated 
October  31,  2003  and  available  in  the 
Central  Records  Unit. 
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In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP  for 
Viraj  based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
selling,  general,  and  administrative 
expenses  (SG&A)  and  packing.  We 
relied  on  the  home  market  sales  and 
COP  information  provided  by  Viraj. 
,\fter  calculating  COP.  we  tested 
whether  home  market  sales  of  stainless 
steel  flanges  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  quantities  and  whether 
such  prices  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
We  compared  model-specific  COPs  to 
the  reported  home  market  prices  less 
movement  charges,  discounts,  and 
rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tarif  Act,  where  less  than  20  percent  of 
a  respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP, 
we  do  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
home  market  sales  of  a  given  model  are 
at  prices  less  than  COP,  we  disregard 
the  below-cost  sales  because  they  are  (1) 
made  within  an  extended  period  of  time 
m  substantial  quantities  in  accordance 
v.'ith  sectums  773(b)(2)(B)  and  (C)  of  the 
Tariff  Act,  and  (2)  based  on  comparisons 
of  prices  to  weighted-average  COPs  for 
the  POR.  were  at  prices  which  would 
not  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
accordance  with  section  773(b)(2)(D)  of 
the  Tariff  Act. 

The  results  of  our  cost  test  for  Viraj 
indicated  that  for  certain  comparison 
market  models,  less  than  20  percent  of 
the  sales  of  the  mode!  were  at  prices 
below  COP.  We  therefore  retained  all 
sales  of  these  companson  market 
models  in  our  analysis  and  used  them 
as  the  basis  for  determining  NV.  Our 
cost  test  also  indicated  that  within  an 
extended  period  of  time  (one  year,  in 
accordance  with  section  773(i))(2)(B)  of 
the  Tariff  Act),  for  certain  comparison 
market  models,  more  than  20  percent  of 
the  comparison  market  sales  were  sold 
at  prices  below  COP.  In  accordance  with 
section  773(b)(l )  of  the  Tariff  Act,  we 
therefore  excluded  these  below-cost 
sales  from  our  analysis  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  NV. 

D.  Product  Cnmparisons 

We  compared  Viraj's  U.S.  sales  with 
contemporaneous  sales  of  the  foreign 
like  product  in  the  home  market,  and 
Chandans  U.S.  sales  to  its 


contemporaneous  sales  of  the  foreign 
like  product  in  the  United  Kingdom.  We 
considered  stainless  steel  flanges 
identical  based  on  matching  grade,  type, 
size,  pressure  rating  and  finish.  We  used 
a  20  percent  difference-in-merchandise 
(DIFMER)  cost  deviation  limit  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise,  the  DIFMER 
being  defined  as  the  absolute  value  of 
the  difference  between  the  U.S.  and 
comparison  market  variable  costs  of 
manufacturing,  divided  by  the  total  cost 
of  manufacturing  of  the  U.S.  product. 

E.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  To  determine 
whether  comparison  market  sales  are  at 
a  different  level  of  trade  than  U.S.  sales, 
we  examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
Chandan  reported  no  difference  in 
selling  activities  in  the  U.S.  and 
comparison  market,  and  made  no  claim 
for  an  LOT  adjustment.  We  noted  no 
significant  differences  in  functions 
provided  in  either  of  Chandan's 
markets.  Based  upon  the  record 
evidence,  we  have  determined  that  there 
is  no  difference  in  LOT  between 
Chandan's  U.S.  market  and  third  market 
sales,  aad  therefore  we  made  no  LOT 
adjustment,  per  19  CFR  351.412(c)(2). 

Viraj  also  claimed  no  LOT 
adjustment,  and  we  noted  no  differences 
in  selling  services  provided,  in  either  its 
EP  or  CEP  sales,  between  the  U.S.  and 
home  markets.  Therefore,  based  upon 
the  record  evidence,  we  have 
determined  that  there  is  no  difference  in 
level  of  trade  between  Viraj's  U.S. 
market  and  home  market  sales,  and  no 
LOT  adjustment  is  appropriate,  per  19 
CFR  351.412(c)(2). 

F.  Comparison  Market  Price 

For  Chandan  and  Viraj,  in  the  United 
Kingdom  and  India  markets, 
respectively,  we  based  comparison 
market  prices  on  the  packed,  ex-factory 
or  delivered  prices  to  the  unaffiliated 
purchasers.  We  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the 
Tariff  Act.  In  addition,  we  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Tariff  Act,  and  for  differences  in 
circumstances  of  sale  (COS)  in 


accordance  with  section  773(a)(6)(C)(iii) 
oftheTariff  Act  and  19  CFR  351.410. 
For  comparison  to  EP  we  made  COS 
adjustments  by  deducting  comparison 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act.  we  based  NV  on  CV 
if  we  were  unable  to  find  a 
contemporaneous  comparison  market 
match  for  the  U.S.  sale.  We  calculated 
CV  based  on  the  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise.  SG&A.  and  profit. 
In  accordance  with  773(e)(2)(A)  of  the 
Tariff  Act,  we  based  SG&A  expenses 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  comparison  market  selling 
expenses.  Where  appropriate,  we  made 
CO,S  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Tariff  Act 
and  19  CFR  351.410.  We  also  made 
adjustments,  where  applicable,  for 
comparison  market  indirect  selling 
expenses  to  offset  commissions  in  EP 
comparisons. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
February  1.  2002.  through  Januarv  31, 
2003,  to' be  as  follows: 


Manufacturer/exporter 

Margin  (percent) 

Chandan  

Isibars  

Viraj 

IS 

0.04  (de  minimis) 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  publication.  See  CFR  351.310(c). 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  publication,  or 
the  first  business  day  thereafter,  unless 
the  Department  alters  the  date  per  19 
CFR  351.310(d).  Interested  parties  may 
submit  case  briefs  no  later  than  30  days 
after  the  date  of  publication  of  these 
preliminary  results  of  review.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  argument  in 
these  proceedings  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue.  (2)  a  brief 


summary  of  the  argument  and  (31  a  table 
of  authorities.  The  Department  will 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  our  analysis  nf  the  issues 
raised  in  any  such  written  comments  or 
at  a  hearing,  within  120  days  of 
publication  of  these  preliminarv  results. 

Duty  Assessment  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  In  accordance 
with  19  CFR  ,3,Tl.212lb)(l),  we  will 
calculate  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  quantity  (in 
kilograms)  of  the  sales  used  to  calculate 
those  duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  merchandise 
of  that  manufacturer/ exporter  made 
during  the  POR.  The  Department  will 
issue  appropriate  appraisement 
instructions  directly  to  CBP  upon 
completion  of  the  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  flanges  from  India  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  bv 
section  751(a)(lJ  of  the  Tariff  Act:  (1)" 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review^  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
162.14  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  5994)  (February  9.  1994). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
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duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777{i)(l)  of  the  Tariff  Act. 

Dated:  October  31,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-28225  Filed  11-7-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  080803C] 

Small  Takes  ot  Marine  Mammals 
Incidental  to  Specified  Activities; 
Oceanographic  Surveys  in  the  Mid- 
Atlantic  Ocean 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 


SUMMARY:  In  accordance  with  provisions 
uf  the  .Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
oceanographic  surveys  in  the  Mid- 
Atlantic  Ocean  has  been  issued  to 
Lamont-Doherty  Earth  Observatory 
(LDEO). 

DATES:  Effective  from  October  23,  2003 
thrdugh  October  22.  2004. 

ADDRESSES:  The  application,  a  list  of 
references  used  in  this  document,  and/ 
or  the  IHA  are  available  by  writing  to  P. 
Michael  Payne,  Chief,  Marine  Mamma] 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  C.  Hagedorn.  Olfice  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 


Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock{s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to.  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
Section  3(18)(A).  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild:  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  term  "Level  A  harassment" 
means  harassment  described  in 
subparagraph  (A)(i).  The  term  "Level  B 
harassment"  means  harassment 
described  in  subparagraph  (A)(ii). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  July  21,  2003,  NMFS  received  an 
application  from  LDEO  for  the  taking. 
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by  harassment,  of  several  species  of 
marine  mammals  incidental  to 
conducting  a  seismic  survey  program. 
As  presently  scheduled,  two  seismic 
surveys  will  be  conducted  in  the  Mid- 
Atlantic  Ocean.  The  Trans-Atlantic 
Geotransect  (TAG)  cruise  will  be 
centered  at  26  N  and  45"\V  in  the  Mid- 
Atlantic  Ocean  during  late  October 
2003.  for  a  total  of  six  days  of  seismic 
surveying.  The  Atlantic  Deep  Western 
Boundary  Current  (ADVVBC)  cruise  will 
occur  between  39°  and  42°N  and 
between  45°  and  52.5°W.  during  July 
and  August  of  2004  for  a  total  of 
appro.ximately  20  days  of  surve^nng. 
These  operations  will  take  place  in 
international  waters. 

The  seismic  survey  work  conducted 
during  the  TAG  cruise  is  part  of  a  multi- 
disciplinary  experiment,  taking  place  in 
the  TAG  Active  Mound  area  over  a 
period  of  nine  months.  The  TAG  active 
mound  (26°N  on  the  Mid-Atlantic 
Ridge),  which  is  one  of  the  largest 
hydrothermal  deposits  found  to  date  on 
the  seafloor,  is  a  large,  focused  mineral 
deposit  on  a  slow-spreading  ridge.  The 
purpose  of  the  TAG  cruise  is  to 
delineate  the  nature,  position,  and  size 
of  any  heat  sources  (low-velocity  zones) 
that  might  drive  convection  at  the  TAG 
active  mound,  and  more  generallv.  to 
provide  an  understanding  of  crustal 
architecture  in  the  TAG  region.  More 
specifically,  the  TAG  experiment  will 
address  key  issues  at  the  TAG  site:  (1) 
the  nature  of  the  heat  source  driving 
circulation,  (2)  the  relationship  between 
faulting  on  the  eastern  flank  and  fluid 
now  at  the  mound,  (3)  the  possible 
existence  of  a  low-velocity  zone  beneath 
the  rise  axis,  and  (4)  the  hydraulic 
connectivity  of  the  shallow  TAG 
miiund 

The  ADVVBC  cruise  will  determine 
the  configuration,  age,  and 
paleoceanographic  significance  of  the 
sedimentar\-  sequences  on  |  Anomaly 
Ridge  and  Southeast  Newfoundland 
Ridge,  which  may  show  evidence  for 
strong  boundary  currents  dating  to  the 
early  Paleocene.  Proposed  tracklines  for 
the  seismic  survey  were  chosen  with 
four  primary  objectives  in  mind:  (1)  to 
map  the  main  reflection  sequences 
across  the  full  extent  of  the  ridges  and 
onto  the  edges  of  adjacent  abyssal 
plains,  (2)  to  obtain  continuitv  in  tracing 
sequences  by  profiling  around  major 
interruptions  (seamounts)  and 
optimizing  track  crossings,  (3)  to 
provide  abundant  crossing  lines  in  areas 
where  existing  seismic  and  bathymetric 
data  suggest  that  there  are  outcrops  of 
pre-Neogene  strata,  and  (4)  to  take 
advantage  of  good-quality  seismic  data, 
where  they  exist  [e.g..  Conrad  2510 


MCS).  ih  order  to  make  loop 
correlations  between  tracks. 


Description  of  the  Activity 

The  TAG  seismic  survey  will  involve 
a  single  vessel  which  will  conduct  the 
seismic  work,  the  R/V  Maurice  Ewing. 
operated  by  LDEO  under  a  cooperative 
agreement  with  the  U.S.  National 
Science  Foundation  (NSF),  owner  of  the 
vessel.  The  Maurice  Ewing  will  deploy 
ari  array  of  20  airguns  as  an  energy 
source,  and  will  deploy  and  retrieve 
Ocean  Bottom  Hydrophones  (OBHs).  A 
hydrophone  streamer  will  not  be  towed 
during  the  TAG  cruise.  The  energy  to 
the  airgun  array  is  compressed  air 
supplied  by  compressors  on  board  the 
source  vessel.  As  the  airgun  array  is 
towed  along  the  survey  lines,  the  OBHs 
and  Ocean  Bottom  Seismometers  (OBSs) 
will  receive  the  reflected  signals  and 
transfer  the  data  to  the  onboard 
processing  system.  All  planned 
geophysical  data  acquisition  activities 
will  be  conducted  by  LDEO  scientists 
with  onboard  assistance  by  the 
scientists  who  proposed  the  study.  The 
TAG  program  will  consist  of  185  km 
(100  n.mi.)  of  survey  lines.  There  will  be 
a  total  of  three  seismic  lines,  two  along- 
and  one  across-axis  of  the  TAG.  Water 
depths  in  the  area  will  vary  from  1500 
to  4500  m  (4921-14,764  ft). 

The  ADWBC  cruise  will  involve  the 
oceanographic  research  vessel  R/V 
Knorr,  a  U.S.  Navy-owned  ship  operated 
by  the  Woods  HqIb  Oceanographic 
Institution  (WHOI),  and  will  use  a 
portable  LDEO  seismic  system  to 
conduct  the  seismic  survey.  The  vessel 
will  deploy  2  General  Injector  (Gl)-guns 
as  an  energy  source  plus  a  towed 
streamer  containing  hydrophones  to 
receive  the  returning  acoustic  signals. 
The  hydrophone  array  will  consist  of  a 
600-m  (1969  ft)  solid'state  streamer 
widi  a  200-m  (656  ft)  tow  leader.  The 
energy  to  the  airgun  array  is  compressed 
air  supplied  by  compressors  on  board 
the  soutce  vessel.  As  the  2  Gl-guns  are 
towed  along  the  survey  line,  the 
hydrophone  array  will  receive  the 
returniog  signals  and  transfer  the  data  to 
the  onboard  processing  system.  All 
planned  geophysical  activities  will  be 
conducted  by  the  scientists  who  have 
proposed  the  study,  while  LDEO  will 
provide  the  portable  high-resolution 
seismic  system  that  will  support  the 
seismic  surveys  for  the  proposed  study. 
The  ADWBC  program  will  consist  of 
4334  km  (2340  n.mi.)  of  seismic  profiles 
that  wiU  be  shot  over  a  period  of  20 
days.  The  most  detailed  grids  of  seismic 
lines  are  proposed  for  the  southern  end 
of  J  Anomaly  Ridge  and  for  moats 
around  seamounts  on  the  crest  of  the 
Southeast  Newfoundland  Ridge  -  both 


are  areas  where  there  appear  to  be 
extensive  pre-Neogene  outcrops.  Water 
depths  in  the  area  will  varv  from  4000 
-  5000  m  (13,124-16,405  ft). 

The  procedures  to  be  used  for  the  two 
seismic  studies  will  be  similar  to  those 
used  during  previous  seismic  surveys  by 
LDEO,  e.g.,  in  the  equatorial  Pacific 
Ocean  (Carbotte  et  oL.  1998.  2000).  The 
proposed  seismic  surveys  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source,  and  either  a  towed  hydrophone 
streamer  or  OBH  and  OBS  receivers 
placed  on  the  bottom  to  receive  the 
reflected  signals.  For  the  TAG  survey, 
eighteen  OBHs  will  bo  deployed  (and 
recovered)  by  the  Maurice  Emng  -  eight 
along  each  of  the  long  axis  lines  and  two 
on  the  across  axis  line.  After  the  seismic 
lines  are  shot,  the  data  will  be 
downloaded  and  the  OBSs  will  be 
retrieved  during  an,  as  of  vet, 
unscheduled  cruise  in  the  summer  of 
2004  (during  which  no  seismic  sound 
sources  will  be  used).  Along  three 
selected  seismic  lines,  13  OBS  receivers 
will  be  placed  in  the  proposed  study 
area  by  the  R/\'  Alvin  from  7-24  June 
2003,  before  the  arrival  of  the  Maurice 
Ewing.  In  addition,  a  multi-beam 
bathymetric  sonar  will  be  operated  from 
the  source  vessel  continuously 
throughout  both  cruises,  and  a  lower- 
energy  sub-bottom  profiler  will  also  be 
operated  during  most  of  both  surveys. 
During  the  ADWBC  study,  coring  of 
numerous  sedimentary  outcrops  known 
to  exist  on  the  ridges  will  also  take 
place.  During  both  cruises,  there  will  be 
additional  operations  associated  with 
equipment  testing,  startup,  line  changes, 
and  repeat  coverage  of  any  areas  where 
initial  data  quality  is  sub-standard. 

The  R/V  Maurice  Ewing  will  be  used 
as  the  source  vessel  during  the  TAG 
cruise,  and  the  R/V  Knnrr  wiU  be  used 
as  the  source  vessel  during  the  ADWBC 
cruise.  Both  vessels  will  tow  airgun 
arrays  along  predetermined  lines,  and 
will  also  serve  as  platforms  from  which 
vessel-based  marine  mammal  observers 
will  watch  for  marine  mammals  before 
and  during  airgun  operations. 

During  TAG-study  airgun  operations, 
the  vessel  will  travel  at  7.4-9.3  km/hr 
(4-5  knots),  and  seismic  pulses  will  be 
emitted  at  intervals  of  60-90  seconds 
(OBS  lines  during  the  TAG  cruise).  The 
60-90  sec.  spacing  along  OBS  lines  is  to 
minimize  reverberation  from  previous 
shot  noise  during  OBS  data  acquisition, 
and  the  exact  spacing  will  depend  on 
water  depth.  The  airgun  array  to  be  used 
will  consist  of  20  2000-psi  Bolt  airguns, 
towed  at  a  depth  of  7.5  m  (24.5  ft).  The 
20-gun  array  will  include  airguns 
ranging  in  chamber  volume  from  80  to 
850  in',  with  a  total  volume  of  8,575  in-*. 


These  airguns  will  be  spaced  in  an 
approximate  rectangle  with  dimensions 
of  35  m  (115  ft)  (across  track)  by  9  m  (30 
ft)  (along  track). 

The  ADVVBC  seismic  survey  will  be 
high-resolution,  consisting  of  two  105 
in5  GI  airguns  with  a  total  volume  of 
approximately  210  inJ,  spaced  7.8  m  (26 
ft)  apart,  and  towed  37  m  (121  ft)  behind 
the  vessel  at  a  depth  of  2-3  m  (7-10  ft). 
Towing  airguns  at  this  shallow^  depth  is 
accomplished  by  suspending  the  guns 
from  floats,  and  the  resulting  short- 
period  free  surface  "ghosting"  keeps  the 
spectral  content  broad  with  usable 
signals  up  to  300-350  Hz.  These  airguns 
produce  an  unusually  clean  impulse 
with  sufficient  energy  to  penetrate  many 
hundreds  of  meters  of  sediment.  Airgun 
firing,  timing,  and  synchronizing  is 
handled  by  a  LDEO-built  controller, 
which  is  integrated  with  a  SUN 
workstation-based  DGPS  navigation, 
data  logging,  and  fire  control  system. 
The  air  is  produced  by  a  standalone 
Price  Co.  2000  psi  compressor,  and  the 
seismic  signals  are  detected  bv  a  solid 
state  ITl  hydrophone  "Stealtharrav". 
with  48  12.5-m  (41  ft)  long  channels, 
and  a  total  length  of  600  m  (1969  ft). 

The  dominant  frequency  components 
for  both  airgun  arravs  is  0-188  Hz.  The 
2-airgun  array  will  have  a  peak  sound 
source  output  level  of  237  dB  re  1  (iPa 
or  243  dB  peak-to-peak  (P-P).  The  20- 
airgun  array  will  have  a  peak  sound 
source  output  level  of  255  dB  re  1  |jPa 
or  262  dB  P-P.  Because  the  actual  source 
is  a  distributed  sound  source  (2  or  20 
airguns)  rather  than  a  single  point 
source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level.  Also,  because  of  the  downvv'ard 
directional  nature  of  the  sound  from 
these  airgun  arrays,  the  effective  source 
level  for  sound  propagating  in  near- 
horizontal  directions  will  be 
substantiallv  lower. 

Along  with  the  airgun  operations, 
several  additional  acoustical  data 
acquisition  systems  will  be  operated 
during  most  or  all  of  the  cruises.  The 
ocean  floor  will  be  mapped  with  an 
Atlas  Hydrosweep  DS-2  multi-beam 
15.5-kHz  bathymetric  sonar,  and/or  a 
3.5-kHz  sub-bottom  profiler.  These  mid- 
frequency  sound  sources  are  commonly 
operated  from  research  vessels 
simultaneous  with  airgun  arravs  as  well 
tt.  -n  the  absence  of  airgun  activity. 

The  Atlas  Hydrosweep  sonar  will  be 
used  during  cruises  bv  the  R/V  Maurice 
Ewmg.  is  mounted  in  the  hull  of  the 
vessel,  and  operates  m  three  modes 
depending  on  the  water  depth.  The  first 
is  a  shallow-water  mode  when  water 
depth  is  <400  m  (1312.3  ft);  source 
output  is  210  dB  re  1  ^iPa-m  rms  and  a 
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single  1-millisec  (ms)  pulse  or  "ping" 
per  second  is  transmitted,  with  a 
beamwidth  of  2.67  degrees  fore-aft  and 
90  degrees  in  athwartship.  The 
beamwidth  is  measured  to  the  3  dB 
point,  as  is  usually  quoted  for  sonars. 
The  other  two  modes  are  deep-water 
modes:  The  Omni  mode  is  identical  to 
the  shallow-water  mode  except  that  the 
source  output  is  220  dB  rms  (normally 
used  only  during  start  up).  The 
Rotational  Directional  Transmission 
(RDT)  mode  is  normally  used  during 
deep-water  operation  and  has  a  237  dB 
rms  source  output.  In  the  RDT  mode, 
each  "ping"  consists  of  five  successive 
transmissions,  each  ensonif\ing  a  beam 
that  extends  2.67  degrees  fore-aft  and 
approximately  30  degrees  in  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  with  minor  overlap, 
spanning  an  overall  cross-track  angular 
esxtent  of  about  140  degrees,  with  tiny 
(<1  millisec)  gaps  between  the  pulses 
for  successive  30-degree  segments.  The 
total  duration  of  the  "ping",  including 
all  5  successive  segments,  varies  with 
water  depth  but  is  1  ms  in  water  depths 
<500  m  (1640.4  ft)  and  10  ms  in  the 
deepest  water.  For  each  segment,  ping 
duration  is  l/5th  of  these  values  or  2/ 
5th  for  a  receiver  in  the  overlap  area 
ensonified  by  two  beam  segments.  The 
"ping"  interval  during  RDT  operations 
depends  on  water  depth  and  varies  from 
once  per  second  in  <500  m  (1640.5  ft) 
water  depth  to  once  per  15  seconds  in 
the  deepest  water. 

For  the  ADWBC  cruise,  the  SeaBeam 
2100/12  multibeam  12  kHz  bathymetric 
sonar  system  will  be  used,  with  a  source 
output  of  237  dB  re  1  ^iPa-m.  Operation' 
of  this  system  is  similar  to  that  of  the 
Atlas  Hydrosweep  (described  above). 
The  SeaBeam  2100/12  system  has  a 
swath  width  of  about  3  times  the  water 
depth,  so  it  will  provide  data  over 
swaths  10-15  km  (5-8  n.mi.)  wide 
during  most  of  the  survey. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentar>-  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 
from  the  sub-bottom  profiler  is  directed 
downward  by  a  3.5-kHz  transducer 
mounted  in  the  hull  of  the  vessel.  The 
output  varies  with  water  depth  from  50 
watts  in  shallow  water  to  800  watts  in 
deep  water.  Pulse  interval  is  1  sec.  but 
a  common  mode  of  operation  is  to 
broadcast  five  pulses  at  1-sec.  inter\'als 
followed  by  a  5-sec.  pause.  The 
beamwidth  is  approximately  30"  and  is 
directed  downward.  Maximum  source 
output  is  204  dB  re  1  ^Pa.  800  watts, 
while  nominal  source  output  is  200  dB 
re  1  jiPa,  500  watts.  Pulse  duration  will 


be  4,  2.  or  1  ms.  and  the  bandwith  of 
pulses  will  be  1.0  kHz.  0.5  kHz.  or  0.25 
kHz,  respectively. 

For  the  ADVVBC  cruise,  the  muhibeam 
bathymetr\  and  sub-bottom  profiling 
will  be  used  to  define  windows  where 
erosion  or  non-deposition  has  exposed 
deeper  sequences  suitable  for  piston 
coring.  Coring  transects  across  these 
windows  will  provide  biostratigraphic 
age  determinations  that  can  be  used  to 
constrain  the  age  of  reflections 
throughout  the  study  area.  There  will  be 
five  days  of  piston  coring  following 
completion  of  the  ADWBC  seismic 
survey. 

Additional  information  on  the  airgun 
arrays,  bathymetric  sonars,  and  sub- 
bottom  profiler  specifications  is 
contained  in  the  application,  which  is 
available  upon  request  (see  ADDRESSES] 

Comments  and  Responses 

A  notice  of  receipt  of  LDEO's 
application  for  seismic  work  in  the  Mid- 
Atlantic  Ocean  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
September  17.  2003  (68  PR  54421),  That 
notice  described  in  detail  the  proposed 
activity  and  the  marine  mammal  species 
that  may  be  affected  by  it.  That 
information  is  not  repeated  here.  During 
the  30-day  public  corrunent  period, 
comments  were  received  from  the 
Marine  Mammal  Commission 
(Commission), 

Comment  1 :  The  Commission  believes 
that  NMFS'  preliminary  determinations 
are  reasonable,  provided  NMFS  is 
satisfied  that  the  proposed  mitigation 
and  monitoring  activities  are  adequate 
to  detect  marine  mammals  in  the 
vicinit\-  of  the  proposed  operations  and 
to  ensure  that  marine  mammals  are  not 
being  taken  in  unanticipated  wavs  or 
numbers.  In  this  regard.  NMFS'  Federal 
Register  notice  and  the  application  state 
that  "Ivjessel-based  observers  will 
monitor  marine  mammals  near  the 
seismic  source  vessel  during  all  daylight 
airgun  operations  and  during  any 
nighttime  startups  of  the  airgims.,,"  The 
probability  of  detecting  marine 
mammals  about  to  enter  or  already 
inside  the  presumed  safety  limits  is 
probably  close  to  zero  at  night. 
Observers  will  generally  not  be  on  duty, 
and  bridge  persormel  will  have  limited 
time  to  search  for  marine  mammals.  The 
current  Federal  Register  notice  states 
that  "[a]n  image-intensifier  night-vision 
device  (NVD)  will  be  available  for  use 
at  night,"  but  previous  Federal  Register 
notices  have  stated  that    past 
experience  has  shown  that  NVTDs  are  of 
limited  value  for  this  purpose."  There  is 
no  discussion  of  why  nighttime 
operations  are  considered  necessary, 
why  experienced  marine  mammal 
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observers  will  not  be  on  duty  during 
nighttime  hours,  or  how  effective  the 
()hser\  ati(3n  efforts  are  expected  to  be. 
The  efficacy  of  visual  monitoring  is  not 
clear  and  may  be  inadequate  during 
some  of  the  times  that  airguns  would  be 
in  use.  The  Commission  notes  that 
NMFS  has  previously  estimated  in  a 
Federal  Register  notice  dated  March  19, 
2001.  that  visual  observation  efforts 
were  expected  to  detect  about  5  percent 
of  animals  inside  safety  limits  (66  FR 
15380).  Although  the  efficacy  of  visual 
obser\ations  will  be  determined  by 
manv  factors  (e.g..  species  in  the  area, 
daylight,  sea  surface  conditions, 
obser\er  position),  it  is  feasible  that 
many,  if  not  most,  marine  mammals  go 
undetected  based  on  visual  observations 
alone.  If  information  is  available 
regarding  the  efficacy  of  visual 
monitoring  from  the  vessel  to  be  used, 
then  that  information  should  be 
provided  to  justifv'  NMFS'  confidence 
that  the  proposed  monitoring  program 
will  be  adequate.  If  no  information  is 
available  to  assess  efficacy,  then  NMFS 
should  seek  alternative  means  of 
ensuring  that  adequate  monitoring 
methods  are  used,  or  conduct  research 
to  evaluate  their  adequacy.  In  addition, 
the  Commission  notes  that  it  is  unclear 
whether  vessel-based  passive  acoustic 
monitoring  will  be  conducted  as  an 
adjunct  to  visual  monitoring  during  the 
daytime  and  particularly  at  night  to 
detect,  locate,  and  identify  marine 
mammals  and.  if  not.  why  not. 

Response:  Nighttime  operations  are 
necessar>'  due  to  cost  considerations. 
The  daily  cost  to  the  federal  government 
to  operate  vessels  such  as  the  Ewing  and 
the  Knorr  is  approximately  S.33.000  to 
S35,000/day  (Ljunngren,  pers.  comm. 
Mav  28.  2003).  o*r  approximately 
S91 0.000  for  a  total  of  26  days  of 
re-search  during  both  Mid-Atlantic 
cruises.  If  the  vessels  were  prohibited 
from  operating  during  nighttime,  it  is    " 
possible  that  each  trip  would  require  an 
additional  three  to  five  days,  or  up  to 
5105,000  to  5175,000  more,  depending 
on  average  daylight  at  the  time  of  work. 

Taking  into  consideration  the 
additional  costs  of  prohibiting  nighttime 
operations  and  the  likely  impact  of  the 
activity  (including  mitigation  and 
monitoring).  NMFS  has  determined  that 
the  mitigation  required  by  the  IHA 
ensures  that  the  activity  will  have  the 
least  practicable  impact  on  the  affected 
species  or  stocks.  In  summary,  marine 
mammals  will  have  sufficient  notice  of 
a  vessel  approaching  with  operating 
seismic  airguns  (at  least  one  hour  in 
advance),  thereby  giving  them  an 
opportunity  to  avoid  the  approaching 
array;  if  ramp-up  is  required  after  an 
extended  power-down,  two  marine 


mammal  observers  will  be  required  to 
monitor  the  safety  radii  using  night 
vision  devices  for  30  minutes  before 
ramp-up  begins  and  verify  that  no 
marine  mammals  are  in  or  approaching 
the  safety  radii:  ramp-up  may  not  begin 
unless  the  entire  safety  radii  are  visible: 
and  ramp-up  may  occur  at  night  only  if 
one  airgun  with  a  sound  pressure  level 
of  at  least  180  dB  has  been  maintained 
during  interruption  of  seismic  activity. 
Therefore,  it  is  likely  that  the  20-gun 
array  will  not  be  ramped-up  from  a 
shut-down  at  night.  See  Mitigation  and 
Monitoring  for  more  details. 

It  is  also  noted  that  at  times, 
pinnipeds  and  even  some  small 
cetaceans  will  approach  a  vessel  during 
transmissions  (the  vessel  itself  moving 
forward  at  about  3-5  knots)  from  the 
side  of  the  vessel  or  the  stern,  meaning 
that  the  animal  is  voluntarily 
approaching  a  noise  source  that  is 
increasing  in  strength  as  the  animal  gets 
closer.  Experience  indicates  that 
pinnipeds  will  come  from  great 
distances  to  scrutinize  seismic- 
reflection  operations.  Seals  have  been 
observed  swimming  within  airgun 
bubbles  only  10  m  (33  ft)  away  from 
active  arrays.  Also,  Canadian  scientists, 
who  were  using  a  high-frequency 
seismic  system  that  produced  sound 
frequencies  closer  to  pinniped  hearing 
than  those  used  by  the  Ewing,  describe 
how  seals  frequently  approached  close 
to  the  seismic  source,  presumably  out  of 
curiosit\'.  Therefore,  NMFS  has 
concluded  that  this  mitigation 
requirement  is  reasonable  because  the 
bridge-watch  will  be  concentrating  on 
marine  mammals  approaching  the 
vessel  from  the  bow.  Also,  the  night- 
vision  ability  of  the  trained  bridge- 
watch  staff  will  be  better  than  observers 
elsewhere  on  the  vessel  where  normal 
ship-board  lighting  is  more  likely. 
Finally,  an  observer  is  still  required  to 
be  on  standby,  meaning  he  or  she  will 
be  in  the  vicinity  of  the  bridge  and  is 
not  precluded  from  conducting 
observations  during  night-time. 

The  methodology  for  visual 
observations  was  changed  since  the  5 
percent  estimate  (noted  by  the 
Commission  above),  resulting  in  a 
revised  estimate  of  9  percent  efficacy 
(67  FR  46712,  July  16,  2002).  That  figure 
includes  both  daytime  and  nighttime 
periods  of  observation.  The  rate 
increases  to  18  percent  based  only  on 
daytime  monitoring.  However,  NMFS 
shipboard  marine  mammal  assessment 
surveys  estimate  a  higher  rate  of 
efficacy.  It  should  be  understood  that 
these  efficacy  ratings  were  based  on 
most  difficult  marine  mammals  to  sight, 
such  as  harbor  porpoise  and  Cuvier's 


beaked  whales,  and  not  those  more 
easily  sighted. 

Passive  means  of  monitoring  was 
found  to  be  25  percent  effective. 
However,  shipboard  passive  acoustics 
do  not  allow  scientists  to  determine  a 
marine  mammal's  distance  from  the 
vessel  through  triangulation:  the  vessel 
operator  could  determine  only  that  a 
marine  mammal  is  some  unknown 
distance  from  the  vessel,  in  order  to 
triangulate  on  the  animal,  a  system 
similar  to  that  used  in  the  Gulf  of 
Mexico  (GOM)  Sperm  Whale  Seismic 
Study  (SVVSS)  in  May.  2003  would  be 
needed.  The  passive  acoustical 
monitoring  equipment  that  was  used 
onboard  the  Ewing  during  the  GOM 
SWSS  is  not  the  property  of  LDEO  or 
the  Eiving,  and  therefore  is  not  available 
for  the  Mid-Atlantic  cruises.  LDEO  is 
presently  evaluating  the  scientific 
results  of  the  passive  sonar  from  the 
SWSS  trip  to  determine  whether  it  is 
practical  to  incorporate  it  into  future 
seismic  research  cruises.  NMFS  expects 
a  report  on  this  analysis  shortly. 

Finally.  NMFS  notes  that  the 
monitoring  methods  employed  on  the 
Eiving  are  standard  methods  used 
onboard  vessels  for  conducting  marine 
mammal  abundance  survevs  and  under 
IHA's.  NMFS  would  welcome  the 
Commission's  participation  in  its 
annual  workshop  in  Seattle.  WA  to 
discuss  similar  monitoring  methodology 
used  in  oil  exploration  and  production, 
including  vessel  seismic  operations,  in 
Arctic  waters  or  in  another  venue. 
NMFS  is  especially  interested  in 
exploring  with  the  Commission  the 
potential  for  alternative,  practical, 
monitoring  methodology  for  use  in 
waters  too  far  from  shore-side  facilities 
to  make  aircraft  surveillance  practical. 
Recently.  LDEO  submitted  its  required 
monitoring  report  for  the  IHAs  issued 
for  the  Swing's  seismic  work  in  the  Gulf 
of  Mexico  (68  FR  32460,  May  30,  2003) 
and  Hess  Deep  (68  FR  41314.  July  11. 
2003).  Copies  of  those  documents  are 
available  upon  request  (see  ADDRESSES). 

Comment  2:  Several  species  of 
cetaceans  for  which  LDEO  is  seeking 
incidental  take  authority  stay 
submerged  on  most  dives  for  more  than 
30  minutes.  The  Commission  questions 
whether  conducting  monitoring  "for  at 
least  30  minutes  prior  to  the  planned 
start  of  airgun  operations"  during  the 
day  and  at  night  is  sufficient  to  detect 
those  species. 

Response:  NMFS  believes  that  a  30- 
minute  pre-ramp-up  monitoring  period 
is  sufficient  considering  that  the  ramp- 
up  period  will  increase  SPLs  at  a  rate  no 
greater  than  6  dB  per  5-minutes  for  a 
ramp-up  duration  of  approximately  25 
min  for  the  20-gun  array  and  a  total 


monitoring  period  of  approximately  55 
minutes.  Also,  while  some  whale 
species  may  dive  for  up  to  45  minutes. 
It  is  unlikely  that  the  ship's  bridge 
watch  would  miss  a  large  whale 
surfacing  from  its  previous  dive  if  it  is 
withm  a  mile  or  two  of  the  vessel. 

Comment  3:  The  Federal  Register 
notice  for  the  proposed  IHA  and  the 
applicant's  request  notes  that  there  are 
several  species  of  beaked  whales  in  the 
proposed  suri-ey  area,  but  the  notice 
makes  no  reference  to  or  requirement  for 
any  additional  caution  with  respect  to 
beaked  whales  or  that  post-sur\'ey 
monitoring  be  conducted  to  search  for 
animals  that  may  have  been  taken  other 
than  by  harassment. 

Response:  Wtiile  NMFS  shares  the 
Commission's  concern  regarding  the 
possible  relationship  between  low- 
frequency  seismic  survey  transmissions 
and  the  beaked  whale  strandings  in  the 
Gulf  of  California.  NMFS  believes  that 
additional  factors  probably  also 
influence  whether  beaked  whales  will 
be  affected  in  ways  other  than  the 
expected  reaction  of  vacating  the 
immediate  vicinity  of  the  noise,  similar 
to  the  reactions  of  other  marine  mammal 
species.  For  example,  beaked  whales  in 
the  Gulf  of  Mexico  have  been  exposed 
to  seismic  noise  for  several  decades,  vet 
mass  stranding  events  do  not  appear  in 
the  stranding  record.  Finally,  post- 
survey  monitoring  is  not  being  required 
under  this  IHA  because  it  is  neither 
practical  given  the  location  (mid-ocean) 
and  vessel  commitments,  nor  warranted 
given  the  unlikelihood  (based  on  the 
2000  Bahamas  stranding  event)  that 
beaked  whales  will  show  distress  at  the 
ocean  surface  However.  NMFS 
welcomes  recommendations  regarding 
additional  practical  mitigation  measures 
to  protect  beaked  whales  from 
anthropogenic  sounds. 

Mitigation 

For  the  TAG  seismic  survey.  LDEO 
will  use  a  20-gun  array  with  a  total 
volume  of  8575  in'  Individual  airguns 
will  range  in  size  from  80  to  850  in3. 
For  the  ADWBC  cruise,  LDEO  will  use 
2  Gl-guns  with  a  total  volume  of  210  in^. 
The  airguns  comprising  these  arravs 
will  be  spread  out  horizontally,  so  that 
the  energy  from  the  arrays  will  be 
directed  mostly  downward. 

The  sound  pressure  fields  were 
modeled  by  LDEO  in  relation  to 
distance  and  direction  from  the  2  GI- 
guns  and  the  20-gun  array,  as  shown  in 
Figures  5  and  6  of  the  application 
(LDEO  Mid-Atlantic.  2003).  The  radii 
around  the  arrays  where  the  received 
level  would  be  "l80-dB  re  1  |iPa  (rms) 
(NMFS'  threshold  level  for  onset  of 
Level  A  harassment  applicable  to 
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cetaceans)  were  estimated  as  54  m  (177 
ft)  and  900  m  (2953  ft),  respectively,  for 
the  2-GI  and  20-gun  array.  The  radii 
around  the  2  Gl-guns  and  the  20-gun 
arrav  where  the  received  level  would  be 
190  dB  re  1  ^Pa  (rms),  (NMFS'  threshold 
level  for  onset  of  Level  A  harassment 
applicable  to  pinnipeds),  were 
estimated  as  17  m  (56  ft)  and  275  m  (902 
ft),  respectively.  A  calibration  study  was 
conducted  prior  to  these  surveys  to 
determine  the  actual  radii 
corresponding  to  each  sound  level. 
These  actual  radii  will  be  used  to  define 
the  safety  radii  to  be  used  for  this  study. 
Until  then,  or  if  those  measurements 
appear  defective,  LDEO  will  use  a 
precautionar>'  1.5  times  the  modeled 
180-  (cetaceans)  and  190-  (pinnipeds) 
dB  radii  as  the  safety  radii. 

Vessel-based  observers  will  monitor 
marine  mammals  in  the  vicinity  of  the 
arrays.  LDEO  will  power-down  the 
airguns  if  marine  mammals  are  obser\'ed 
approaching  or  within  the  safety  radii. 
LDEO  will  employ  a  ramp-up  procedure 
when  commencing  operations  using  the 
20-gun  array.  Ramp-up  will  begin  with 
the  smallest  gun  in  the  array  (80  in^), 
and  guns  will  be  added  in  a  sequence 
such  that  the  source  level  of  the  array 
will  increase  at  a  rate  no  greater  than  6 
dB  per  5-minute  period  over  a  total 
duration  of  about  25  minutes.  Ramp-up 
will  not  occur  for  the  2-GI  gun  array 
because  the  total  air  discharge  volume  is 
small  (210  in*).  Please  refer  to  LDEO's 
application  for  more  detailed 
information.  The  directional  nature  of 
the  20-airgun  array  to  be  used  in  this 
project  is  an  important  mitigating  factor, 
resulting  in  lower  sound  levels  at  any 
given  horizontal  distance  than  would  be 
expected  at  that  distance  if  the  source 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  source  is  a  distributed  sound 
source  (2  or  20  guns)  rather  than  a  single 
point  source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level. 

Marine  Mammal  Monitoring 

At  least  two  vessel-based  observers 
will  be  stationed  aboard  LDEO's  seismic 
sur\^ey  vessel  during  seismic  operations 
in  the  Mid-Atlantic  Ocean.  One  or  two 
marine  mammal  observers  aboard  the 
seismic  vessel  will  search  for  and 
obser\'e  marine  mammals  whenever 
seismic  operations  are  in  progress 
during  daylight  hours,  and  if  feasible, 
during  periods  without  seismic  activity. 
Vessel-based  observers  will  monitor  for 
marine  mammals  near  and  in  the  safety 
radii  for  at  least  30  minutes  prior  to  and 
during  all  daylight  ramp-up  and  airgun 
operations,  and  during  any  nighttime 


startups  of  the  airguns.  Airgun 
operations  will  be  suspended  when 
marine  mammals  are  observed  within, 
or  about  to  enter,  the  designated  safety 
radii.  Obser\'ers  will  not  be  required  to 
be  on  duty  during  ongoing  seismic 
operations  at  night;  bridge  personnel 
will  watch  for  marine  mammals  during 
this  period  and  will  call  for  the  airguns 
to  be  powered  down  if  marine  mammals 
are  observed  in  or  about  to  enter  the 
safety  radii.  At  least  one  marine 
mammal  observer  will  be  on  "standby" 
at  night,  in  case  bridge  personnel  see  a 
marine  mammal.  An  image-intensifier 
night-vision  device  (NVD)  will  be 
available  for  use  at  night.  If  the  airguns 
are  started  up  at  night,  two  marine 
mammal  observers  will  monitor  for 
marine  mammals  near  the  source  vessel 
for  30  minutes  prior  to  start  up  using 
NVDs.  The  30-minute  observation 
period  is  only  required  prior  to 
commencing  seismic  operations 
following  an  extended  shut  down 
period  (see  Ramp-up  Procedures  below). 
After  30  minutes  of  obser\  ation,  the 
ramp-up  procedure  will  be  followed. 

The  observers  will  watch  for  marine 
mammals  from  the  highest  practical 
vantage  point  on  the  vessel,  which  is 
either  the  flying  bridge  or  the  bridge.  On 
the  R/V  Maurice  Ewing.  the  observers 
eye  level  will  be  approximately  11  m 
(36  ft)  above  sea  level  when  stationed  on 
the  bridge,  aUowing  for  good  visibility 
within  a  210"  arc.  If  observers  are 
stationed  on  the  flying  bridge,  the  eve 
level  will  be  14.4  m  (47.2  ft)  above  sea 
level.  The  proposed  monitoring  plan  is 
summarized  later  in  this  document. 

Mitigation  During  Operations 

The  following  mitigation  measures,  as 
well  as  marine  mammal  monitoring, 
will  be  adopted  during  the  proposed 
Mid-Atlantic  seismic  surveys,  provided 
that  doing  so  will  not  compromise 
operational  safety  requirements:  (1) 
Speed  or  course  alteration;  (2)  Power- 
down  procedures;  (3)  Shut-down 
procedures;  and  (4)  Ramp-up 
procedures. 

Course  Alteration 

If  a  marine  mammal  is  detected 
outside  the  appropriate  safety  radius 
and,  based  on  its  position  and  the 
relative  bearing,  is  likely  to  enter  the 
safety  radius,  the  vessel's  speed  andVor 
direct  course  will  be  changed  in  a 
manner  that  also  minimizes  the  effect  to 
the  planned  science  objectives.  The 
marine  mammal  activities  and 
movements  relative  to  the  seismic  vessel 
will  be  closely  monitored  to  ensure  that 
the  marine  mcunmal  does  not  approach 
or  enter  the  safety  radius.  If  the  mammal 
appears  likely  to  enter  the  safety  radius. 
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further  mitigativp  actions  will  be  taken. 
i-f^  .  either  further  course  alterations  or 
shutdown  of  the  airguns. 

Power-down  and  Shut-down 
Procedures 

Received  sound  levels  have  been 
modeled  for  the  2-GI  and  20-gun 
arrays.  Based  on  the  modeling,  estimates 
of  the  190-  and  180-dB  re  1  ^iPa  (rms) 
distances  (safety  radii)  for  these  arrays 
have  been  provided  previously  in  this 
riocument. 

Airgun  operations  will  be  powered-  or 
shut-down  immediately  when  cetaceans 
or  pinnipeds  are  seen  within  or  about  to 
enter  the  appropriate  180-dB  (rms)  or 
190-(iB  (rms)  radius,  respectively. 
These  180-  and  190-dB  criteria  are 
consistent  with  guidelines  listed  for 
cetaceans  and  pinnipeds  bv  NMFS 
(2000)  and  other  guidance  by  NMFS.  If 
a  marine  mammal  is  detected  outside 
the  safety  radius  but  is  likely  to  enter 
the  safety  radius,  and  if  the  vessel's 
course  and/or  speed  cannot  be  changed 
to  avoid  having  the  marine  mammal 
enter  the  safety  radius,  the  airguns  will 
be  powered-down  before  the  mammal  is 
within  the  safety  radius.  If  a  mammal  is 
already  within  the  safety  radius  when 
first  detected,  the  airguns  will  be 
[)()wered-down  immediately.  If  a  marine 
mammal  is  seen  within  the  appropriate 
safety  radius  of  the  array  while  the  guns 
are  powered-down.  airgun  operations 
will  be  shut-down.  For  the  power-down 
procedure  for  the  20-gun  arrav,  one  80 
in3  dirgun  will  be  operated  during  the 
interruption  of  seismic  survey.  When 
the  2  Gl-guns  are  in  use,  a  shut-down 
rather  than  a  power-down  will  likely  be 
necessary.  Airgun  activity  (after  both 
power-down  and  shut-down 
procedures)  will  not  resume  until  the 
marine  mammal  has  cleared  the  safety 
radius  The  animal  has  cleared  the 
safety  radius  if  it  is  visually  observed  to 
have  left  the  safety  radius,  or  if  it  has 
not  been  seen  within  the  zone  for  15 
min  (small  odontocetes  and  pinnipeds) 
or  30  min  (mysticetes  and  large 
odontocetes,  including  sperm,  pygmy 
sperm,  dwarf  sperm,  beaked,  and 
bottlenose  whales). 

Ramp-up  Procedure 

.\  ■'ramp-up'  procedure  will  be 
followed  when  the  airgun  arrays  begin 
operating  after  a  specified  duration 
without  airgun  operations.  Under 
normal  operational  conditions  (vessel 
.speed  4  knots,  or  7.4  km/hr),  a  ramp-up 
would  be  required  after  a  power-down 
or  shut-down  period  lasting  about  8 
minutes  or  longer  if  the  Ewing  was 
towing  the  20-gun  array.  At  4  knots,  the 
source  vessel  would  travel  900  m  (2953 
ft)  during  an  8-minute  period.  If  the 


towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water,  a  ramp- 
up  would  be  required  after  a  "no 
shooting"  period  lasting  10  minutes  or 
longer.  At  towing  speeds  not  exceeding 
3  knots,  the  source  vessel  would  travel 
no  more  than  900  m  (3117  ft)  in  10 
minutes.  Based  on  the  same  calculation, 
a  ramp-Up  procedure  would  be  required 
after  a  6  minute  period  if  the  speed  of 
the  source  vessel  was  5  knots.  During 
the  ramp-up  procedures,  the  safety  radii 
for  the  full  gun  array  will  be 
maintained. 

Ramp-up  will  not  occur  if  the  safety 
radius  has  not  been  visible  for  at  least 
30  min  prior  to  the  start  of  operations 
in  either  daylight  or  nighttime.  If  the 
safety  radius  has  not  been  visible  for 
that  30  minute  period  [e.g..  during 
darkness  or  fog),  ramp-up  will  not 
commence  unless  one  airgun  with  a 
sound  pressure  level  (SPL)  of  at  least 
180  dB  has  been  maintained  during  the 
interruption  of  seismic  activity. 
Therefore,  it  is  likely  that  the  20-gun 
array  wiU  not  be  ramped  up  from  a  shut- 
down at  night  or  in  thick  fog,  since  the 
safety  radii  for  this  array  will  not  be 
visible  during  those  conditions. 

Monitoring  and  Reporting 

LDEO  will  conduct  marine  mammal 
monitoring  of  its  Mid- Atlantic  seismic 
programs  in  order  to  verify  that  the 
taking  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
the  seismic  survey  will  have  a  negligible 
impact  on  marine  mammal  stocks  and  to 
ensure  that  these  harassment  takings  are 
at  the  lowest  level  practicable. 

Vessel-based  Visual  Monitoring 

The  observer(s)  will  systematically 
scan  the  area  around  the  vessel  with 
reticle  binoculars  (e.g.,  7  X  50  Fujinon) 
and  with  the  naked  eye  during  the 
daytime.  At  night,  NVDs  will  be 
available  (ITT  F500  Series  Generation  3 
binocular  image  intensifier  or 
equivalent).  Laser  rangefinding 
binoculars  (Leica  LRF  1200  laser 
rangefinder  or  equivalent)  will  be 
available  to  assist  with  distance 
estimation. 

At  least  two  observers  will  be  based 
aboard  the  vessel,  and  at  least  one  will 
be  an  experienced  marine  mammal 
observer.  Observers  will  be  appointed 
by  LDEO  with  NMFS  concurrence. 
Observers  will  be  on  duty  in  shifts  of 
duration  no  longer  than  4  hours.  Use  of 
two  simultaneous  observers  will 
increase  the  proportion  of  the  marine 
mammals  present  near  the  source  vessel 
that  are  detected.  LDEO  bridge 
personnel  will  also  assist  in  detecting 
marine  inammals  and  implementing 


mitigation  requirements  whenever 
possible  (they  will  be  given  instruction 
on  how  to  do  so),  especially  during 
ongoing  operations  at  night,  when 
designated  observers  will  not  be  on 
duty.  If  ramp-up  procedures  must  be 
performed  at  night,  two  observers  will 
be  on  duty  30  minutes  prior  to  the  start 
of  airgun  operations  and  during  the 
subsequent  ramp-up  procedures.  Ramp- 
up  is  not  required  for  the  2  GI  gun  array, 
but  observers  must  watch  for  30  minutes 
prior  to  operation  of  the  2  Gl-guns  and 
the  safety  radii  must  be  visible. 

Reporting 

When  a  mammal  sighting  is  made,  the 
following  information  about  the  sighting 
will  be  recorded:  (1)  Species,  group  size, 
age/size/sex  categories  (if  determinable), 
behavior  when  first  sighted  and  after 
initial  sighting,  heading  (if  consistent), 
bearing  and  distance  from  seismic 
vessel,  sighting  cue,  apparent  reaction  to 
seismic  vessel  {e.g..  none,  avoidance, 
approach,  paralleling,  etc.),  and 
behavioral  pace:  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility, 
cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgun 
power-  and  shut-downs  will  be  recorded 
in  a  standardized  format.  Data  will  be 
entered  into  a  custom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entrv  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 
database.  These  procedures  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other 
programs  for  further  processing  and 
archiving. 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  each 
cruise  in  the  Mid-Atlantic  Ocean.  The 
end  of  the  TAG  cruise  is  predicted  to 
occur  on  or  about  November  7,  2003. 
The  end  of  the  ADWBC  cruise  is 
predicted  to  occur  during  August  2004. 
The  report  will  describe  the  operations 
that  were  conducted  and  the  marine 
mammals  that  were  detected.  The  report 
will  be  submitted  to  NMFS,  providing 
full  documentation  of  methods,  results, 
and  interpretation  pertaining  to  all 
monitoring  tasks.  The  90-day  report 
will  summarize  the  dates  and  locations 
of  seismic  operations,  marine  mammal 
sightings  (dates,  times,  locations, 
activities,  associated  seismic  survey 
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activities),  and  estimates  of  the  amount 
and  nature  of  potential  take  of  marine 
mammals  by  harassment  or  in  other 
ways.  The  draft  report  will  be 
considered  the  final  report  unless 
comments  and  suggestions  are  provided 
by  MMFS  within  60  days  of  its  receipt 
of  the  draft  report 

Estimates  of  Take  by  Harassment  for 
the  Mid-Atlantic  Cruises 

As  described  previously  {see  68  FR 
17909.  April  14.  2003)  and  in  the  LDEO 
application,  animals  subjected  to  sound 
levels  >160  dB  mav  alter  their  behavior 
or  distribution,  and  therefore  might  be 
considered  to  be  taken  bv  Level  B 
harassment. 

The  estimates  of  takes  bv  harassment 
are  based  on  the  number  of  marine 
mammals  that  may  be  exposed  to 
seismic  sounds  >160  dB  re  1  |iPa  (rms) 
by  operations  with  the  20-airgun  array 
and  the  2  Gl-guns.  during  the  TAG  and 
ADWBC  cTuises.  resppcti\'elv.  Based  on 
marine  mammal  density  sightings  and 
effort  data  collected  during  a  survey  of 
offshore  waters  northeast  of  the  Azores 
by  Lens  (1991).  LDEO  used  their 
estimates  of  marine  mammal  density  to 
compute  the  best  (and  maximum) 
estimates  of  the  number  of  marine 
mammals  that  may  be  e.xposed  to 
received  levels  >16f>-dB  re  1  |i.Pa  (rms) 
(NMFS'  current  criterion  for  onset  of 
Level  B  harassment).  The  best  estimates 
of  densities  were  then  multiplied  by  the 
linear  extent  of  the  proposed  survey 
effort  and  by  twice  the  160-dB  radius 
around  the  applicable  airgun  arrav.  The 
proposed  survey  effort  is  185  km  (100 
n.mi.)  for  the  TAG  cruise,  and  4329  km 
(2340  n.mi.)  for  the  ADWBC  cruise.  The 
160-dB  radius  for  the  TAG  cruise  (20- 
gun  array)  is  9000  m  (29.529  ft),  whereas 
that  for  the  ADWBC  cruise  (2  Gl-guns) 
is  510  m  (1673  ft).  For  large  cetaceans, 
LDEO  used  0.5x  the  densities  seen 
during  the  Lens  (1991)  survey  to 
calculate  the  numbers  that  might  be 
exposed  to  seismic  sounds,  but  even 
this  reduced  number  is  likely  a  high 
estimate,  because  the  proposed  survey 
areas  are  likely  less  productive,  so 
feeding  aggregations  similar  to  those 
seen  by  Lens  (1991)  are  not  likely  to  be 
seen.  In  particular,  the  two  areas  where 
the  proposed  surveys  will  be  conducted 
are  farther  offshore  and  likely  in  less 
productive  waters  than  the  area  surveys 
northeast  of  the  Azores  (Lens  1991). 
Thus,  densities  are  likely  to  be  much 
lower  in  the  two  survey  areas  than  in 
the  Lens  (1991)  survey  area. 

Based  on  this  method,  tables  3  and  4 
of  LDEO's  application  give  the  best 
estimates,  as  well  as  maximum 
estimates,  of  densities  for  each  species 
or  species  group  of  cetacean  in  the  two 


seismic  survey  areas  during  the  TAG 
and  .\DVVBr.  cruises,  respectively,  that 
might  be  exposed  to  received  levels 
>160  dB  re  1  uPa  (rms).  and  thus 
potentially  taken  by  Level  B  harassment, 
during  seismic  surveys  in  the  proposed 
study  areas  of  the  Mid-Adantic  Ocean. 
During  the  TAG  cruise.  38  of  the  marine 
mammals  exposed  to  sounds  >160  dB  re 
1  uFa  (rms)  would  be  endangered 
species,  primarily  fin  (18)  and  sperm 
whales  (15).  During  the  ADWBC  cruise, 
49  of  the  marine  mammals  exposed  to 
sounds  >160  dB  re  1  ^Pa  (rms)  would 
be  endangered  species,  primarily  fin 
(24)  and  sperm  whales  (20).  During  both 
research  cruises.  Delphinidae  would 
account  for  92  percent  of  the  overall 
estimate  for  potential  taking  by 
harassment  during  each  of  the  two 
seismic  surveys  (i.e.,  709  of  772  (TAG) 
and  943  of  1028  (ADWBC)).  While  there 
is  no  agreement  regarding  any 
alternative  to  the  160-dB  "take" 
criterion  for  dolphins  exposed  to  airgun 
pulses,  if  only  those  dolphins  exposed 
to  >170  dB  re  1  ^Pa  (rms)  were 
considered  taken  by  Level  B 
harassment,  then  the  best  estimate  for 
common  dolphins  (the  most  abundant 
dolphin  in  the  area)  would  be  91  rather 
than  316  during  the  TAG  cruise,  and 
144  rather  than  419  during  the  ADWBC 
cruise.  These  are  based  on  the  predicted 
170-dB  radius  around  the  20-  and  2- 
airgun  arrays  (2600  and  175  m  (8530 
and  574  ft),  respectively),  and  are 
considered  to  be  more  realistic  estimates 
of  the  number  of  each  species  of 
delphinid  that  may  be  harassed,  given 
their  apparently  higher  tolerance  of  low- 
frequency  sound.  Therefore,  the  total 
number  of  animals  likely  to  be  harassed 
is  considerably  lower  than  the  estimated 
772  (TAG  cruise)  animals  or  1028 
(ADWBC  cruise)  animals. 

Conclusions 

Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  nm)  and  occasionally 
as  far  as  20-30  km  (10.8-16.2  nm)  from 
the  source  vessel.  Some  bowhead 
whales  in  Arctic  waters  avoided  waters 
within  30  km  (16.2  nm)  of  the  seismic 
operation.  However,  reactions  at  such 
long  distances  appear  to  be  atypical  of 
other  species  of  mysticetes,  and  even  for 
bowheads  may  only  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes.  and  dolphins 


are  often  seen  from  seismic  vessels. 
There  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  and/or  other 
changes  in  behavior  when  near 
operating  seismic  vessels. 

Taking  account  of  the  mitigation 
measures  that  are  plarmed.  effects  on 
cetaceans  are  generally  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  Reactions  by  mysticetes 
are  expected  to  involve  small  numbers 
of  individual  cetaceans  because  few 
mysticetes  occur  in  the  area  where 
seismic  surveys  are  proposed.  For 
Bryde's  whales.  LDEO's  best  estimate  is 
that  1  animal  during  each  of  the  cruises, 
which  translates  to  3  percent  of  the 
North  Atlantic  population  for  this 
species  in  the  area  of  the  TAG  survey, 
and  1.5  percent  of  the  North  Atlantic 
population  for  this  species  in  the  area  of 
the  ADWBC  survey,  has  the  potential  to 
be  exposed  to  sound  levels  >160  dB  re 
1  uPa  (rms)  and  potentially  affected. 
LDEO's  best  estimate  is  that  18  (TAG) 
and  24  (ADWBC)  fin  whales,  both  of 
which  are  <0.1  percent  of  the  estimated 
North  Atlantic  fin  whale  population 
(IWC  2003),  will  be  exposed  to  sound 
levels  >160  dB  re  1  ^Pa  (rms)  and 
potentially  affected.  Similarly,  only  15 
(TAG)  and  20  (ADWBC)  sperm  whales, 
or  approximately  0.1  and  0.2  percent  of 
the  estimated  North  Atlantic  sperm 
whale  population,  would  receive 
seismic  sounds  >160  dB.  Therefore, 
based  on  the  relatively  low  numbers  of 
marine  mammals  that  will  be  exposed  at 
levels  <160  dB  and  the  expected 
impacts  at  these  levels.  NMFS  has 
determined  that  this  action  will  have  a 
negligible  impact  on  the  affected  species 
or  stocks. 

Larger  numbers  of  odontocetes  may  be 
affected  by  the  seismic  activities,  but  the 
populations  sizes  of  most  of  the  species 
are  large  and  the  numbers  potentially 
affected  are  small  relative  to  the 
population  sizes.  The  best  estimate  of 
the  total  number  of  odontocetes  that 
might  be  exposed  to  >160  dB  re  1  uPa 
(rms)  in  the  proposed  survey  areas  in 
the  Mid- Atlantic  Ocean  is  746  for  the 
TAG  cruise,  and  991  for  die  ADWBC 
cruise.  Of  these,  709  (TAG  cruise)  and 
943  (ADWBC  cruise)  are  Delphinidae, 
and  of  these  about  204  (TAG  cruise)  and 
322  (ADWBC  cruise)  might  be  exposed 
to>170  dB.  Approximately  316  and  419 
common  dolphins  (the  most  abundant 
delphinid  in  the  proposed  sur\'ey  areas) 
are  expected  to  be  exposed  to  seismic 
sounds  >160  dB  in  the  TAG  and 
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.\DVVBC  seismic  survey  areas, 
respectively.  These  figures  represent 
considerably  less  than  0.2  and  0.3 
percent  nf  the  North  Atlantic  population 
of  common  dolphins,  respectively.  Of 
these.  91  and  144.  respectively,  might  be 
exposed  to  >170  dB.  These  figures  are 
much  less  than  0.1  percent  of  the  Nprth 
Atlantic  population  and  the  170-dB 
values  (91  and  144)  are  believed  to  be 
a  more  accurate  estimate  of  the  number 
potentially  affected.  Smaller  numbers  of 
other  species  of  dolphins  will  be 
exposed  to  seismic  sounds  >160  dB 
during  the  surveys,  and  the  numbers  for 
each  species  represent  considerably  less 
than  0  1  to  0.7  percent  of  each 
population.  The  numbers  that  might  be 
exposed  to  >170  dB  are  even  smaller 
and  represent  considerably  less  than  0.1 
to  0.2  percent  of  each  population;  these 
latter  percentages  are  believed  to  be  a 
more  accurate  estimate  of  the  numbers 
potentially  affected.  Based  on  the 
relatively  low  numbers  of  marine 
mammals  that  will  be  exposed  at  levels 
>lfiO  dB  and  the  expected  impacts  at 
these  levels.  NMFS  has  determined  that 
this  action  will  have  a  negligible  impact 
on  the  affected  species  or  stocks. 

Altogether,  the  mitigation  measures 
explained  in  this  document  (See 
Mitigation)  will  reduce  short-term 
reactions  to  disturbance,  and  minimize 
any  effects  on  hearing  sensitivity. 

Effects  on  Pinnipeds 

Very  few  if  any  pinnipeds  are 
expected  to  be  encountered  during  the 
proposed  seismic  surveys  in  the  Mid- 
Atlantic  Ocean.  Most  have  a  coastal 
distribution  or  are  distributed  along  the 
pack-ice  edge  Therefore,  it  is  unlikely 
that  pinnipeds  will  be  encountered  in 
either  study  area.  However,  if  pinnipeds 
are  encountered,  they  are  more  likely  to 
be  seen  during  the  ADWBC  cruise  in  the 
northern  Mid-Atlantic  than  during  the 
TAG  cruise.  A  few  gray  seals,  which  cire 
normally  found  in  coastal  areas  might 
be  seen  during  the  ADWBC  cruise.  In 
addition,  a  few  vagrant  harbor  seals, 
harp  seals,  or  hooded  seals  might  be 
encountered.  None  of  the  pinniped 
species  is  endangered  or  depleted. 

Because  no  seismic  survevs  will  take 
place  in  coastal  and  nearshore  areas,  the 
best  estimate  of  the  numbers  of  each  of 
the  more  common  (but  still  unlikely) 
species  that  might  be  taken  by  Level  B 
harassment  is  no  more  than  2  and  is 
most  likely  0.  For  the  other  less- 
common  species  the  best  estimate  is 
zero.  If  pinnipeds  are  encountered,  the 
proposed  seismic  activities  would  have, 
at  most,  a  short-term  effect  on  their 
behavior  and  no  long-term  impacts  on 
individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 


disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment.  Therefore,  based  on  these 
effects  and  the  relatively  low  numbers 
of  pinniped  species  that  may  be 
exposed.  NMFS  has  determined  that 
this  action  will  have  a  negligible  impact 
on  the  affected  species  or  stocks. 

Determinations 

Based  on  the  information  contained  in 
the  LDEO  application,  the  NSF  EA,  the 
September  17,  2003,  proposed 
authorization  notice  (68  FR  54421)  and 
this  document,  NMFS  has  determined 
that  conducting  two  marine  seismic 
surveys,  one  each  by  the  Ewing  and  the 
Knorr.  in  the  Mid-Atlantfc  Ocean  by 
LDEO  would  result  in  the  harassment  of 
small  numbers  of  marine  mammals; 
would  have  no  more  than  a  negligible 
impact  on  the  affected  marine  mammal 
species  or  stocks;  and  would  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  stocks  for  subsistence 
uses.  This  activity  will  result,  at  worst, 
in  a  temporary  modification  in  behavior 
by  affected  species  of  marine  mammals. 
While  behavioral  modifications  may  be 
made  by  these  species  as  a  result  of 
seismic  survey  activities,  this  behavioral 
change  is  expected  to  result  n  no  more 
than  a  negligible  impact  on  the  affected 
species.  Also,  while  the  number  of 
actual  iQcidental  harassment  takes  will 
depend  on  the  distribution  and 
abundance  of  marine  mammals  in  the 
vicinity  of  the  survey  activity,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  heciring 
impairment  is  low  and  will  be  avoided 
through  the  incorporation  of  the 
mitigation  measures  mentioned  in  this 
documCTit  and  required  under  the  IHA. 
For  these  reasons  therefore,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  of  the  MMPA  have 
been  met  and  the  authorization  can  be 
issued,  j 

Endangered  Species  Act  (ESA) 

NMFS  has  concluded  consultation 
under  section  7  of  the  ESA  on  NMFS' 
issuance  of  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
two  oceanographic  seismic  surveys  in 
the  Mid-Atlantic  Ocean  by  LDEO'  The 
consultation  concluded  with  a 
biological  opinion  that  this  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  marine  species  listed  as 
threatened  or  endangered  under  the 


ESA.  No  critical  habitat  has  been 
designated  for  these  species  in  the 
equatorial  Pacific  Ocean;  therefore,  none 
will  be  affected.  A  copy  of  the  Biological 
Opinion  is  available  upon  request  [see 
ADDRESSES). 

National  Environmental  Policy  Act 
(NEPA) 

On  July  30,  2003.  the  NSF  made  a 
determination,  based  on  information 
contained  within  its  Environmental 
Assessment  (EA),  that  implementation 
of  the  subject  action  is  not  a  major 
Federal  action  having  significant  effects 
on  the  environment  within  the  meaning 
of  Executive  Order  12114.  NSF 
determined  therefore,  that  an 
environmental  impact  statement  would 
not  be  prepared.  On  September  1 7,  2003 
(68  FR  54421),  NMFS  noted  that  the 
NSF  had  prepared  an  EA  for  the  Mid- 
Atlantic  surveys  and  made  it  available 
upon  request.  In  accordance  with 
NOAA  Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act.  Mav  20. 
1999),  NMFS  has  reviewed  the 
information  contained  in  NSF's  EA  and 
determined  that  the  NSF  EA  accurately 
and  completely  describes  the  proposed 
action  alternative,  reasonable  additional 
alternatives,  and  the  potential  impacts 
on  marine  mammals,  endangered 
species,  and  other  marine  life  that  could 
be  impacted  by  the  preferred  alternative 
and  the  other  alternatives.  As  a  result, 
NMFS  has  determined  that  it  is  not 
necessary  to  issue  either  a  new  EA. 
supplemental  EA  or  an  environmental 
impact  statement  for  the  issuance  of  an 
IHA  to  LDEO  for  this  activity,  Therefore, 
based  on  this  review  and  analysis, 
NMFS  is  adopting  the  NSF  EA  under  40 
CFR  1506.3.  A  copy  of  the  NSF  EA  for 
this  activity  is  available  upon  request 
(see  ADDRESSES). 

Authorization 

NMFS  has  issued  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
two  marine  seismic  surveys,  one  by  the 
Ewing  and  one  by  the  Knorr.  in  the  Mid- 
Atlantic  Ocean  to  LDEO  for  a  1-year 
period,  provided  the  mitigation, 
monitoring,  and  reporting  requirements 
described  in  this  document  and  the  IHA 
are  undertaken. 

DatediOctober  23,  200:^. 
Phil  Williams. 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FRDoc.  0,3-28129  Filed  11-7-03;  8:45  am] 
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DEPARTMENT  O^  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l,D.  110403B] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Council]  Gulf  of 
Alaska  (GOA)  and  Bering  Sea/Aleutian 
Islands  (BS,\I)  groundfish  plan  teams 
will  meet  in  Seattle. 

DATES:  The  meetings  will  be  held  on 
November  17-2T.  200,3.  The  meetings 
will  begin  at  1  pm  on  Monday, 
November  17.  and  continue  through 
Friday  November  21. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center. 
7600  Sand  Point  Way  N.E.,  Bldg.  4. 
Room  2039  (BSAI  Plan  Team)  and  Room 
2076  (GOA  Plan  Team),  Seattle.  VVA 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave..  Suite  306.  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  lane 
DiCosimo.  Diana  Stram.  North  Pacific 
Fisherv-  Management  Council: 
telephone:  907-2"l-2809. 
SUPPLEMENTARY  INFORMATION:  Agenda: 
Council  Action  updates;  Non-target 
Species  management,  general  issues, 
review  Plan  Team  terms  of  reference, 
Economic  Stock  Assessment  Fishery 
Evaluation  (SAFE)  report.  Ecosystem 
chapter.  GOA  and  BSAI  Groundfish 
Stock  Assessments  and  Proposed 
Specifications  for  2004. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  these  groups  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  die  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 


should  be  directed  to  Gail  Bendixen, 
907-271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  November  4,  2003. 
Peter  H.  Fricke. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
(FR  Doc.  03-281.^2  Filed  11-7-03;  8:45  am) 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

November  4.  2003. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 


EFFECTIVE  DATE:  Januari'  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Cnger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://wvvrw.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 


restrictions  thereunder  will  terminate 
on  January-  1,  2005,  no  adjustment  for 
carr^'forward  (borrowing  from  next 
year's  limits  for  use  in  the  cxirrent  year) 
will  be  available. 

These  limits  do  not  apply  to  goods 
entered  under  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA.  Section  3103  of  the  Trade 
Act  of  2002  amended  the  Andean  Trade 
Preference  Act  (ATPA)  to  provide  for 
duty  and  quota-free  treatment  for  certain 
textile  and  apparel  articles  imported 
from  designated  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA)  beneficiar\-  countries.  See  67 
FR  67283.  published  on  November  5, 
2002. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  Januarv'  13,  2003J, 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

lames  t    Lctinard  HI. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement'^ 

Committee  for  the  Impiementalion  ot  1  evtile 
-Agreements 

.November  4.  2003. 
Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  Januar>-  1.  2004,  entr\'  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cottOB  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Colombia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2004  and  extending  through 
December  31 ,  2004,  in  excess  of  the  following 
restraint  limits: 


Category              Twelve-month  restraint 

315 

43,853,164  square 

meters. 
142,251  numbers. 

443 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  categor\-  limits  for  that  year  (see 
directive  dated  December  3,  2002.  to  the 
extent  of  any  unfilled  balances.  In  the  event 
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the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
foiih  in  this  directive. 

These  limits  do  not  applv  to  goods  entered 
under  the  Andean  Trade  Promotion  and  Drug 
Eradication  Act  (ATPDEA.  Section  3103  of 
the  Trade  Act  of  2002  amended  the  Andean 
Trade  Preference  Act  (ATPA)  to  provide  for 
duty  and  quota-free  treatment  for  certain 
textile  and  apparel  articles  imported  from 
designated  Andean  Trade  Promotion  and 
Drug  Eradication  Act  (ATPDEA)  beneficiary 
countries.  See  directive  dated  October  31. 
2002. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Te.xtile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
lames  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .■Agreements. 

(FR  Doc.  03-28171  Filed  11-7-03;  8:45  am] 

BILLING  CODE  3S10-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

November  4.  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner.  Bureau  of  Customs  and 

Border  Protection  establishing  limits 

and  guaranteed  access  levels. 


EFFECTIVE  DATE:  Idnudr\   1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman ,  International  Trade 
Specialist.  Offif;p  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-1212.  For  information  on  die 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  hoards  of  each  Customs  port. 
call  (202)  927-5850,  or  refer  to  die 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
uvvvv.customs.gov  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

.\uthority:  Section  204  of  the  Agricultural 
.\ct  of  1956,  as  amended  (7  U.S.C.  1854); 


Executive  Order  11651  ofMarcIv3.  1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  period  January  1, 
2004  through  December  31,  2004  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  tha  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  limits  and 
guaranteed  access  levels  for  2004. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  adnainistrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  Januarv'  1,  2005,  no  adjustment  for 
carr\'forward  (borrowing  from  next 
year's  limits  for  use  in  the  current  vear) 
will  be  available. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  a|id  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
information  regarding  the  availabilitv  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

lames  C.  Leonard  HI. 

Chairmat).  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreem^its 

Novembar  4,  2003. 

Commissioner. 

Bureau  (^Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3,  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
"produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 


beginning  on  January  1,  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  restraint  limits: 

Category  Twelve-month  limit 

340/640 1.937,554  dozen. 

342/642 715,260  dozen 

347/348 1  3.265.210  dozen 

443 I  239,454  numbers 

447 !  12,910  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  10.  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC.  and  under  the 
terms  of  the  Special  .Access  Program,  as  set 
forth  in  63  FR  16474  (.April  3.  19S8).  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  Januarv  1.  2004  and  extending  through 
December  31.  2004: 


Category 


Guaranteed  access 
level 


340/640 650.000  dozen 

342/642  ;  250.000  dozen. 

347/348 1 ,500,000  dozen. 

443 I  200,000  numbers. 

447 4.000  dozen. 

Any  shipment  for  entrv  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  May  15.  1990  (55  FR  21074).  as 
amended,  shall  be  denied  entrv  unless  the 
Government  of  Costa  Rica  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit,  .Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualifv'  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualifv'  for 
quota-free  entry  under  the  Trade  and 
Development  .Act  of  2000. 

In  carrv  ing  out  the  above  directions,  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
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James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 

of  Textile  .Agreements. 

IFR  Doc  03-28172  Filed  11-7-03;  8:45  am] 

BILUNG  CODE  3510-DH-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

November  4.  200,3. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  establishing  an  import 
limit  and  guaranteed  access  level. 

EFFECTIVE  DATE:  fanuarv-  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www  customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3;  1972.  as 

amended. 

The  import  restraint  limit  and 
Guaranteed  Access  Level  (GAL)  for 
textile  products  in  Categories  340/640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
period  January  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  thp 
Chairman  of  CITA  directs  the 
Commissioner.  Bureau  of  Customs  and 
Border  Protection  to  establish  the  limit 
and  guaranteed  access  level  for  2004 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 


restrictions  thereunder  will  terminate 
on  January  1.  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  vear) 
will  be  available. 

This  specific  limit  and  guaranteed 
access  level  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3.  1998. 

fames  C,  Leonard  111, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  nf  Textile 
Agreements 

November  4,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultiu-al  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entr\'  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
January  1 ,  2004  and  extending  through 
December  31.  2004.  in  excess  of  2.077,360 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body, 

Products  in  Categories  340/640  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  October  18.  2002)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC.  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  January'  1,  2004,  a  guaranteed  access  level 
of  1,000,000  dozen  is  being  established  for 
properly  certified  textile  products  in 
Categories  340/640  assembled  in  El  Salvador 
from  fabric  formed  and  cut  in  the  United 


States  which  are  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  January-  1,  2004  and  extending 
through  December  31,  2004. 

Any  shipment  for  entry  uiider  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  witli  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  6.  1995  (60  FR  2740).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entr\'  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States, 

This  specific  limit  and  guaranteed  access 
level  do  not  apply  to  goods  that  qualifv  for 
quota-free  entr\-  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entrv  into 
the  United  States  for  consumption  to  include 
entr>'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  HI, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  03-28173  Filed  11-7-03;  8:45  am) 

BILLING  CODE  3510-DR-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
9.  2004 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Pap-  r\\ :  ik  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tJiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statufor>'  obligations.  The  Leader, 
Regulator)'  Information  Management 
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Ginup.  ()tfi(  I'  (if  th('  C'hief  Information 
()ffi(  rr,  puhlishfs  that  notice  containing 
pmpns.'d  information  collection 
[•■Hii.s!-,  prior  to  submission  of  these 
I'qu'--!--  to  OMB.  Each  proposed 
informaticjn  collection,  grouped  bv 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequencv  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  ( omment  addressing  the 
follouing  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Depanment:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 
{3}  IS  the  estimate  of  burden  accurate; 
(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
uiformation  to  be  collected:  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

[)-ited:  November  4.  2003. 
Ansela  C.  Arrington. 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Tvpe  of  Hevifiv:  Revision  of  a 
currently  approved  collection. 

Title:  America's  Career  Resource 
Network  State  Grant  Annual 
Performance  Reptjrt 

Frequpncy:  Semi-Annually;  Annuallv. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  59. 
Burden  Hours:  708. 

Abstract:  Section  1 18(e)  of  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  requires  the  Department 
of  Education  to  report  annually  to 
Congress  concerning  activities  carried 
out  by  States  with  grant  funds  awarded 


under  section  118.  This  collection 
solicits  information  from  grantees 
necessary  to  fulfill  this  requirement,  as 
well  as  to  support  the  Department's 
monitoring  and  technical  assistance 
activitias. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2371.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651  or  to  the  e-mail  address 
vivian_feese@ed.gov.  Requests  may  also 
he  electfonicallv  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Shelia  Carey  at  her 
e-mail  address  Shelia.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Dor.  03-28151  Filed  11-7-03;  8;45  am] 

BILLING  CODE  4000-01-P 

— t 

DEPARTMENT  OF  EDUCATION 

Notice  Reopening  the  Deadline  Dates 
for  the  Transmittal  of  Applications  for 
Certain  Direct  Grants 

SUMMARY:  The  Secretary  reopens  the 
deadline  dates  for  the  transmittal  of 
applications  for  several  competitions. 
All  of  the  affected  competitions  are 
among  those  under  which  the  Secretarv 
is  making  new  awards  for  fiscal  year 
(FY)  2004.  The  Secretary  takes  this 
action  to  allow  more  time  for  the 
preparation  and  transmittal  of 
applications  by  potential  applicants 
from  counties  designated  as  Federal 

List  of  Programs  Affected 


CFDA  No.  and  Name 


Retiabihtation  Services  Administration/Office  of  Special  Edvcation  and  Rehabilitative  Services 
84  1 29C/E/F/P/Q/R— Rehabilitation  Training:  Rehabilitation  Long-Term  Training  


84  129B— Rehabilitation  Training   Rehabilitation  Long-Tenn  Training— Vocational  Rehabilitation 

Counseling 
Office  of  Postsecondary  and  Education 


disaster  areas  due  to  the  California 
wildfires.  The  reopening  of  these 
deadline  dates  is  intended  to  help  the 
potential  applicants  compote  fairlv  with 
other  applicants  under  these  programs. 

Eligibility:  The  reopened  deadline 
dates  in  this  notice  applv  to  vou  if  you 
are  a  potential  applicant  from  a  county 
on  the  following  list.  The  President  has 
declared  a  major  disaster  for  the 
following  counties  in  California  as  a 
result  of  recent  wildfires. 

County:  Los  Angeles.  Riverside,  San 
Bernardino,  San  Diego,  and  Ventura. 
DATES:  The  new  deadline  date  for 
transmittal  of  applications  under  each 
competition  is  listed  with  that 
competition. 

If  the  program  in  which  you  are 
interested  is  subject  to  Executive  Order 
12372.  the  deadline  date  for 
intergovernmental  review  remains  as 
originallv  posted. 

ADDRESSES:  The  address  and  telephone 
number  for  obtaining  applications  for, 
or  information  about,  an  individual 
program  are  in  the  original  application 
notice  for  that  program.  We  have  listed 
thp  publication  date  ancT  Federal 
Register  citation  of  the  original 
application  notice  for  each  program. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
the  TDD  number,  if  any.  listed  in  the 
individual  application  notice.  If  we 
have  not  listed  a  TDD  number,  you  may 
call  the  Federal  Information  Relav 
Service  (FIRS)  at  l-800-877-8:?39. 

SUPPLEMENTARY  INFORMATION:  Two  of  the 

affected  programs  are  under  the 
Rehabilitation  Services  Administration 
of  the  Office  of  Special  Education  and 
Rehabilitative  Services,  and  five  are 
under  the  Office  of  Postsecondary 
Educ:ation.  including  the  Fund  for  the 
Improvement  of  Postsecondarv 
Education  (FIPSE)  Comprehensive 
Program,  You  can  find  information 
related  to  each  of  these  programs  under 
the  "List  of  Programs  Affected"  in  this 
notice. 

The  following  chart  provides  specific 
information  about  each  of  the  programs 
or  competitions  covered  by  this  notice: 


Pub!"".atlon 
date  and 
Federal  Reg- 
ister cite 


Onginal 
deadline  date 
for  applica- 
tions 


Revised 
deadline  date 
for  applica- 
tions 


8/26/03(68  10/27/03  11/14/03 

FR  51263). 
9/17/03(68         10/31/03  11/14/03 

FR  54434). 
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List  of  Programs  Affected— Continued 


T" 


CFDA  No.  and  Name 


Publication  Original  Revised 

::a'e  a-^T         deadline  date     deadline  date 
'^e<Seral  Reg-       for  applica-         for  applica- 


ister  cite 


tkxis 


84  01 7A— International  Research  and  Studies  Program  :  8/26/03 

84.1 16A~FIPSE  Comprehensive  Program 

84  01 6A— Undergraduate  International  Studies  and  Foreign  Language  Program 

84  153A— Business  and  International  Education  Program 

84  2D0A— Graduate  Assistance  in  Areas  of  National  Need  (GAANN)  Program ;. 


(68 

FR  51261). 
9/18/03  (68 

FR  54719). 
9/11/03  (68 

FR  53601). 
8/27/03  (68 

FR  51566). 
8/12/03  (68 

FR  47915). 


tions 


11/14/03 


11/3/03  

11/3/03  11/14/03 

11/5/03  I  ri/14/03 

11/7/03  '  11/14/03 

11/7/03  11/14/03 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  the  individual  application 
notices. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  /?«p.//w'wav.ec/.gov//jews/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC.  area  at  (202)  512-1530 

Note:  The  official  version  of  this  document 
is  the  d()(  umeni  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wT\'w.gpoacess.gov/nara/ 
index.btml. 

Dated:  November  4.  2003. 
Jack  .Martin, 
Chief  Financial  Officer. 
'FR  Dor  0.^-28177  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Energy  2001,  Inc.;  Notice  of  Surrender 
of  Preliminary  Permit 

November  3,  2003. 

Take  notice  that  Energy  2001,  Inc., 
permittee  for  the  proposed  Lake 
Clementine  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  May  23.  2001, 
and  would  have  expired  on  April  30. 


2004.  The  project  would  have  been 
located  on  the  North  Fork  American 
River  in  Placer  County.  California. 

The  permittee  filed  the  request  on 
September  24,  2003.  The  preliminan,- 
permit  for  Project  No.  11868  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice,  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas. 

Secretan' 

[FR  Doc.  E3-00184  Filed  11-07-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP04-9-000] 

Gulistream  Natural  Gas  System.  L.L.C. 
Notice  of  Request  Under  Blanket 
Authorization 

November  3,  2003. 

Take  notice  that  on  October  24,  2003. 
Gulfstream  Natural  Gas  System,  L.L.C, 
(Gulfstream),  2701  North  Rocky  Point 
Drive,  Suite  1050?  Tampa,  Florida,  filed 
a  request  pursuant  to  sections  157.205, 
157.208(b)(2)  and  157.211(a)(2)  of  the 
Federal  Energy  Regulator}' 
Commission's  (Commission) 
Regulations  under  the  Natural  Gas  Act 
(NGA),  as  amended,  and  blanket 
certificate  authorit\'  granted  Februan- 
22,  2001  in  Docket  No.  CPOO-OO8-060, 
94  FERC  %  61.185  for  authorization  to 
construct,  own  and  operate  5.4  miles  of 
30-inch  pipeline  (Martin  connector)  to  a 
power  plant  in  Martin  County,  Florida, 


all  as  more  fully  set  forth  in  the  request, 
which  is  on  file  with  the  Commission, 
and  open  for  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commissions  Web  site  at  http:// 
wH-w'./e/r.gov,  using  the  'eLibrar) '■  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY. 
contact  (202)1602-8659. 

Any  questions  regarding  the 
application  may  be  directed  to  P.  Martin 
Teague,  Assistant  General  Counsel, 
Gulfstream  Natural  Gas  System.  L.L.C, 
2701  Rocky  Point  Drive,  Tampa,  Florida 
33607,  at  (813)  282-6609.  or 
pmteague@duke-energy.com. 

Any  person  or  the  Commission's  staff 
may,  within  45  day  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowedJor  filing  a  protest.  If  a 
protest  is  filed"  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR385.2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
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Comment  date  December  18.  2003. 

Magalie  R.  Sala.s. 

Secretan'. 

(FR  Doc.  E3-00187  Filed  ll-©7-03:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC04-7-000.  et  at.] 

Enron  Wind  LLC,  et  al.;  Electric  Rate 
and  Corporate  Filings 

October  ,U.  200 J. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  asc:ending  order  within  each 

docket  classification. 

1.  Enron  Wind  LLC,  Victory  Garden 
Power  Partners  I  LLC,  Cabazon  Power 
Partners  LLC,  ZWHC  LLC,  Green  Power 
Partners  I  LLC,  Sky  River  LLC,  Victory 
Garden  LLC;  and  FPL  Energy  Sky  River 
Wind,  LLC,  FPL  Energv  Green  Power 
Wind,  LLC,  FPL  Energv  VG  Repower 
Wind,  LLC,  FPL  Energv  V(i  Wind,  LLC, 
FPL  Energv  251  Wind.  LLC,  FPL  Energy 
Cabazon  Wind.  LLC 

lUocket  No.  EC04-7-000] 

Take  notice  that  on  October  24,  2003, 
Knron  Wind  LLC  (Enron  Wind),  on 
behalf  of  itself  and  certain  affiliates. 
Victory  Garden  Power  Partners  I  LLC, 
Cabazon  Power  Partners  LLC,  ZWHC 
LLC,  Green  Power  Partners  1  LLC,  Sky 
River  LLC.  and  Victorv'  Garden  LLC 
(collectively,  the  Sellers)  and  FPL 
Energv  Skv  River  Wind,  LLC.  FPL 
Energy  VG  Wind,  LLC,  FPL  Energy 
Cabazon  Wind,  LLC.  FPL  Energy  Green 
Power  Wind.  LLC.  FPL  Energv  VG 
Repower  Wind,  LLC,  and  FPL  Energv 
2.51  Wind.  LLC  (collectively,  the 
Purchasers)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  the  sale  by  the  Sellers  to  the 
Purchasers  (all  whoUv-owned 
subsidiaries  of  FPL  Energy.  LLC)  of:  (1) 
Generation  assets  owned  by  four  wind 
power  project  companies  (one  of  which 
is  an  indirect  who!l\ -owned  subsidiary 
of  Enron  Wind  and  three  of  which  are 
held  m  trust  for  the  benefit  of  the 
creditors  of  Eru-on  Wind  Systems,  LLC, 
Enron  Wind  Development  LLC,  and 
Enron  Wind);  and  (2)  the  sale  of  a  50% 
interest  in  two  project  partnerships  (Sky 
River  Partnership  and  Victor,'  Garden 
Phase  IV  Partnership),  which  507o 
interests  are  indirectly  owned  by  a  trust 
established  for  the  benefit  of  Enron 
Wind  Systems.  LLC  and  Enron  Wind. 


The  application  requests  approval  by 
December  15,  2003. 
Comment  Date:  November  14,  2003. 

2.  El  Paso  Merchant  Energy,  L.P.  and 
Duke  Energy  Trading  and  .Marketing. 
L.L.C, 

[Docket  No.  EC04-8-000] 

Take  notice  that  on  October  27,  2003, 
El  Paso  Merchant  Energy',  L.P.  (EPME), 
and  Duke  Energv  Trading  and 
Marketing,  L.L.C.  (DETM)  (jointly, 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
for  EPME  to  assign  its  rights  and 
obligations  under  a  capacity  supply 
agreement  to  DETM.  Applicants  also 
requested  expedited  consideration  of 
the  Application  and  privileged 
treatment  for  certain  exhibits  pursuant 
to  18  CFR  33.9  and  388.112. 

Comment  Date:  November  17,  2003. 

3.  SOWEGA  Power  LLC 

[Docket  No.  ER99-3427-O03] 

Take  notice  that  on  October  27,  2003, 
SOWEGA  Power  LLC  (SOWEGA) 
tendered  for  filing  supplemental 
information  to  its  application  filed  on 
September  17,  2003  pursuant  to  18  CFR 
33  and  Section  203  of  the  Federal  Power 
Act. 

Comment  Date:  November  6,  2003. 

4.  Mid-Power  Service  Corporation 

[Docket  No.  ER97-4257— Oil) 

Take  notice  that  on  October  16,  2003, 
Mid-Power  Service  Corporation 
submitted  for  filing  it  Triermial  Revised 
Market  Analyses  for  period  ending 
September  30.  2003  in  compliance  with 
Commissions  Order  dated  September 
30,  1997. 

Comment  Date:  November  12,  2003. 

5.  GEN-SYS  Energy 

[Docket  No.  ER9 7-4 3 3 5-006] 

Take  notice  that  on  October  17.  2003, 
GEN-SYS  Energy  (GEN-SYS)  submitted 
for  filing  a  triennial  updated  market 
power  analysis  in  compliance  with 
Commission's  Order  issued  October  17, 
1997  in  Docket  No.  ER9 7-4 3 3 5-000,  18 
FERC  161,045. 

Comment  Date:  November  12.  2003, 

6.  Griffith  Energy  LLC 

(Docket  No.  ER0O-369&-O02] 

Take  notice  that  on  October  27,  2003, 
Griffith  Energy  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  updated  market  power  analysis 
pursuant  to  the  Commission's  Order  in 
Griffith  Energy-  LLC,  Docket  No.  EROO- 
3696-000  issued  October  25,  2000. 

Griffith  Energy  LLC  states  it  has 
served  a  copy  of  this  filing  on  the 


parties  on  the  Commission's  official 
service  list  for  this  docket. 
Comment  Date:  November  1 7,  2003. 

7.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER03-1 129-001] 

Take  notice  that  on  October  27,  2003, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  compliance  filing  pursuant  to 
the  Order  issued  on  September  26.  2003 
in  ER03-1 129-000.  Central  Hudson 
submitted  a  paginated  tariff  sheet 
consistent  with  Order  No.  614. 

Comment  Date:  November  17,  2003. 

8.  Stalwart  Power  Company 

(Docket  No.  ER03-1 352-001] 

Take  notice  that  on  October  27.  2003, 
Stalwart  Power  Company  submitted  a 
Notice  of  Cancellation.  FERC  Electric 
Tariff,  Original  Volume  No.  1.  First 
Revised  Sheet  No.  1. 

Comment  Date:  November  17,  2003. 

9.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER03- 1366-001] 

Take  notice  that  on  October  27,  2003, 
Xcel  Energy  Services  Inc.  (XES)  on 
behalf  of  Northern  States  Power 
Company  (NPS)  tendered  for  filing 
additional  information  in  support  of  the 
Generation  Interconnection  Agreement 
filed  on  September  23,  2003  in  Docket 
No.  ER03-1 366-000. 

XES  states  that  copies  of  this  filing 
have  been  served  on  the  parties  listed 
on  the  service  list  in  this  proceeding. 

Comment  Date:  November  17.  2003. 

10.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER03-1 367-001] 

Take  notice  that  on  October  27,  2003, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (NSP)  tendered  for  filing 
additional  information  in  support  of  the 
Generation  Interconnection  Agreement 
filed  on  September  23.  2003  in  Docket 
no.  ER03-1 367-000. 

XE.S  states  that  copies  of  this  filing 
have  been  served  on  the  parties  listed 
on  the  service  list  in  this  proceeding. 

Comment  Date:  November  17,  2003. 

11.  Perryville  Energy  Partners,  L.L.C, 

[Docket  No.  ERO3-137O-O011 

Take  notice  that  on  October  27,  2003, 
Perryville  Energy  Partners.  L.L.C. 
(Peny'ville)  tendered  for  filing  substitute 
Original  Sheet  No.  5  to  FERC  Electric 
TarifL  Original  Volume  No.  1.  Perryville 
states  that  the  sheet  is  one  of  three  pages 
in  Perryville's  Statement  of  Policy  and 
Code  of  Conduct  with  Respect  to  the 
Relationship  between  Perryville  and  the 
other  Cleco  Companies.  Perryville 
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requests  an  effective  date  nf  September 
24. 2003. 
Comment  Date:  November  17.  2003. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-996-001] 

Take  notice  that  on  October  27,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO] 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  revised 
Interconnection  and  Operating 
Agreement  among  Interstate  Power  and 
Light  Company,  a  whollv  owned 
subsidiary  of  Alliant  Energy 
Corporation.  (Transmission)  and 
Interstate  Power  and  Light  Company,  a 
wholly  owned  subsidiary  of  Alliant 
Energy  Corporation.  (Generation). 

Midwest  states  that  a  copy  of  this 
filing  was  served  on  all  parties  to  the 
proceediag. 

Comment  Date:  November  17,  2003. 

13.  .'KmerenEnergy  Medina  Valley 
Cogen,  L.L.C. 

(Docket  No.  ER04-8-001] 

Take  notice  that  on  October  27,  2003. 
AmerenEnergv  Medina  Valley  Cogen, 
L.L.C.  (AEM\-C)  submitted  for  filing  a 
Notice  of  Succession,  pursuant  to 
Sections  35.16  and  131.51  of  the 
Commission's  regulations.  AEMVC 
asserts  that  the  purpose  of  the  filing  is 
to  amend  the  Notice  of  Succession  filed 
on  October  2.  2003,  in  Docket  No, 
ER04-8-001  by  submitting  the 
AmerenEnerg\  Medina  Valley  Cogen, 
L.L.C.  FERC  Electric  Tariff.  Original 
Volume  No.  1  (Supersedes  FERC  AES 
Medina  Valley  Cogen,  L.L.C.  FERC 
Electric  Tariff.  Original  Volume  No.  1). 

Comment  Date:  November  17.  2003. 

14,  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER04-8O-O00] 

Take  notice  that  on  October  27,  2003. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  fdiiig  a  Letter  of 
Memorandum  from  PNM  to  FPL  Energy 
New  Mexico  Wind.  LLC  (FPLE). 
Southwestern  Public  Service  Company 
(SPS).  Western  Area  Power 
Administration  (Western),  and  Farmers 
Electric  Cooperative  (EEC)  regarding  the 
procedures  and  methodology  agreed  to, 
on  an  mterim  basis,  to  facilitate  the 
provision  of  auxiliary  power  to  meet 
certain  of  the  internal  power 
requirements  of  the  FPLE, 
approximately,  200  MW  wind  power 
electric  energy  generating  facility 
located  in  eastern  New  Mexico. 

PNM  states  that  copies  of  the  filing 
have  been  sent  to  FPLE,  SPS,  Western, 


FEC.  the  New. Mexici:  .'^ihiK   K.'uulation 
Commission,  and  the  New  Mexico 
Attorney  General. 

Comment  Date:  November  17,  2003. 

15.  Allegheny  Energ\  Supply  Company, 
LLC  and  .Monongahela  Power  Company 

[Docket  No.  ER04-«l-000] 

Take  notice  that  on  October  27,  2003, 
Allegheny  Energy  Supply  Company. 
LLC  (AE  Supply)  and  Monongahela 
Power  Company  (Mon  Power)  (hereafter 
together  Applicants)  submitted  for  filing 
rate  schedules  under  which  they 
respectively  specify  their  revenue 
requirement  for  providing  cost-based 
Reactive  Support  and  Voltage  Control 
from  Generation  Sources  Service  from 
the  generating  facilities  owned  by  AE 
Supply  and  Mon  Power  located  in  the 
Allegheny  Power  Zone  w^ithin  the  PfM 
control  area  administered  by  the  PJM 
Interconnection,  L.L.C.  Applicants 
request  an  effective  date  of  December  1 . 
2003  for  the  proposed  rate  schedules. 

AE  Supply  states  that  copies  of  the 
filing  were  posted  on  the  PfM  website 
and  the  Allegheny  Web  site. 

Comment  Date:  November  17,  2003. 

16.  Tampa  Electric  Company 
[Docket  No.  ER04-82-000] 

Take  notice  that  on  October  27,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  ser\'ice  agreement 
w^ith  Cargill  Power  Markets.  LLC 
(Cargill)  under  Tampa  Electric's  Market- 
Based  Sales  Tariff.  Tampa  Electric 
proposes  that  the  cancellation  be  made 
effective  on  December  24,  2003. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  Cargill 
and  the  Florida  Public  Service 
Commission. 

Comment  Date:  November  17,  2003. 

17.  The  Mack  Services  Group 

[Docket  No.  ER04-8.3-O001 

Take  notice  that  on  October  27,  2003, 
The  Mack  Services  Group  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Market-Based  Rate  Authority  approved 
by  the  Commission  in  Docket  No.  ER99- 
1750-000.  The  Mack  Service's  Group 
requests  an  effective  date  of  April  1 
2002. 

Comment  Date:  November  1 7.  2003. 

18,  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER04-84-000] 

Take  notice  that  on  October  27,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  §  35.13  of  the 
Commission's  Regulations,  a 


supplement  to  Rate  Schedule  72,  an 
Agreement  with  the  Municipal  Board  of 
the  Village  of  Bath.  NYSEG  requests  an 
effective  date  of  January  1,  2004. 

NYSEG  states  that  copies  of  the  filing 
were  served  upon  the  Municipal  Board 
of  the  Village  of  Bath  and  the  Public 
Service  Commission  of  the  State  of  New 
York. 

Comment  Date:  November  17.  2003. 

19.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER04-85-000] 

Take  notice  that  on  October  27,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  §  35.13  of  the 
Commission's  regulations  a  supplement 
to  Rate  Schedule  117.  an  Agreement 
with  the  Delaware  County  Electric 
Cooperative. 

NYSEG  request  an  effective  date  of 
Januar>'  1.  2004. 

NYSEG  states  that  copies  of  the  filing 
were  ser\'ed  upon  the  Delaware  County 
Electric  Cooperative.  Inc.  and  the  Public 
Service  Commission  of  the  State  of  New 
York. 

Comment  Date:  November  17,  2003. 

20.  Illinois  Power  Company 

[Docket  No.  ER04-86-000] 

Take  notice  that  on  October  27,  2003, 
Illinois  Power  Company  (Illinois  Power) 
tendered  for  filing  a  Network  Integration 
Transmission  Service  Agreement 
entered  into  by  Illinois  Power  and 
Archer-Daniels-Midland  Company, 
Service  Agreement  No.  370.  Illinois 
Power  requests  an  effective  date  of 
October  1.  2003. 

Comment  Date:  November  17,  2003." 

21.  Three  Rivers  Knerev  LLC 
(Docket  .No.  ERO4-88-OO0i 

Take  notice  that  on  October  27,  2003 
SOWEGA  Power  LLC  (SOWEGA)  and 
Three  Rivers  Energy  LLC  (Three  Rivers) 
submitted  a  rate  schedule  designated  as 
Three  Rivers  Energ}'  LLC  FERC  Rate 
Schedule  No.  2.  The  rate  schedule 
submitted  revises  SOWEGA  s  existing 
market-based  rate  schedule  to  substitute 
Three  Rivers  for  SOWEGA.  SOWEGA 
and  Three  Rivers  request  that  the  rate 
schedule  become  effective  upon  the  date 
of  disposition  of  SOWEGA's  facilities, 
including  SOWEGA's  market-based 
sales  tariff,  to  Three  Rivers. 

Comment  Date:  November  6,  2003. 

Standard  Pi.rauraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator>-  Commission, 
888  First  Street.  NE.  Washington,  DC 
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20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18,5.214)  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\n\  person  wishing  tf)  become  a  party 
must  fde  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commissions  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659,  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings, 

Magalie  R,  Salas, 

Secretary. 

[FR  Dor.  E.^-00188  Filed  11-7-03;  8:45  AM] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations.  Terms 
and  Conditions,  and  Prescriptions 

November  3,  2U().i 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  and  is 
available  for  public  inspection, 

a,  Ty'pe  of  Application:  New  License 
Application. 

b .  Projec  t  \o  -.111  6-0 1 2 . 

c  Daii^  Filed:  (ulv  29,  2002. 

d.  .Applicants:  Idaho  Power  Company. 

e.  .\amp  of  Project:  Llpper  and  Lower 
Ntalad  Hydroelectric  Project, 

f.  Location:  The  project  is  located  on 
the  Malad  River  in  Gooding  Countv, 
Idaho,  near  the  town  of  Hagerman.  The 
project  does  not  occupy  any  federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  .Applicant  Contacts:  Mr.  Lewis 
Wardle,  Project  Manager,  Hydro 


Relicensing  Department,  Idaho  Power 
Companv,  PO  Box  70,  Boise,  ID  83707, 
(208) 388-2964, 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  John 
Blair  at  (202)  502-6092  or  e-mail  at 
John  .blair^ferc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R, 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,,  Washington,  DC  20426, 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  interveners  file  comments  or 
documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Commeots,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {www.ferc.gov)  under  the  "e-Filing" 
link, 

k.  This  application  has  been  accepted 
and  is  ready  for  environmental  analysis 
at  this  time, 

1,  The  existing  upper  development 
consists  of:  (1)  A  concrete  diversion 
dam  consisting  of  a  100-foot-long  gated 
spillway  section  and  a  44-foot-wide 
flume  intake  section;  (2)  an 
impoundment  approximately  0,9  acre  in 
surface  area  having  a  total  volume  of 
about  5  acre-feet;  (3)  a  4,635-foot-long, 
15-foot-wide  concrete  flume  having  an 
80-foot-loag  overflow  spillway  with 
three  reject  siphons  located  304,5  feet 
upstream  of  the  penstock  intake 
structiu-e;  (4)  a  105-foot-long,  5-foot-high 
diversion  dam  diverting  Cove  Creek 
flows  to  the  flume  via  a  90-foot-long.  3- 
foot-radius  semi-circular  steel  aqueduct; 
(5)  an  80,5-foot-long.  21-foot-wide 
concrete  intake  structure;  (6)  a  238-foot- 
long,  lO-foot-diameter  welded  steel 
penstock;  (7)  a  reinforced  concrete 
powerhouse  containing  one  vertical 
Francis  turbine  generator  having  an 
installed  capacity  of  8,27  megawatts 
(MW);  (8)  a  0,76-'mile-long,  46-kilovoh 
transmission  line  running  from  the 
powerhouse  to  the  Hagerman 
substation;  and  (9)  appurtenant 
facilities. 


The  existing  lower  development 
consists  of:  (1)  A  concrete  diversion 
dam  located  immediately  downstream 
of  the  upper  development  powerhouse 
consisting  of  a  163-foot-long  gated 
spillway  section  and  a  56-foot-wide 
flume  intake  section:  (2)  an 
impoundment  approximately  0,7  acre  in 
surface  area  having  a  total  volume  of 
about  5  acre-feet;  (3)  a  5,318-foot-long, 
17-foot-wide  concrete  flume  having  a 
250-foot-long  reject  overflow  spillway 
located  2,194  feet  upstream  of  the 
penstock  intake  structure  and  a  reject 
overflow  structure  located  157  feet 
upstream  of  the  penstock  intake 
structure;  14)  an  85-foot-long,  23-foot- 
wide  concrete  intake  structure;  (5)  a 
301-foot-long,  12-foot-diameter  welded 
steel  penstock;  (6)  a  reinforced  concrete 
powerhouse  containing  one  vertical 
Francis  turbine  generator  having  an 
installed  capacity  of  13,5  MW;  and  (7) 
appurtenant  facilities. 

m.  A  copy  of  the  application-is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  mav  be 
viewed  on  the  Commissions  Web  site  at 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (866)  208-3676  or  for 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  Item  h 
above. 

n.  The  Commission  directs,  pursuant 
to  section  4, 34(b)  of  the  Regulations  (see 
Order  No.  533  issued  Mav  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  complv  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
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otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  mav  obtain 
copies  of  the  application  directly  from 
the  applicant.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  ser\'ice  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b).  and  385.2010. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Notice  of  the  availability  of  the  draft  EA: 

April  2004 
Initiate  lOljl  piocess:  April  2004 
Notice  of  the  availabilitx'  of  the  final  EA: 

August  2004 
Ready  for  Commission  decision  on  the 

application:  October  2004 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

.Magalie  R.  Salas. 

Secretan'^ 

[PR  Doc.  E.3-00183  Filed  11-7-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission.  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Reclicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

-November  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Tx'pe  of  Application:  New  Major 
License. 

b.  Project  .\o.:  21 14-1 16. 

c.  Date  Filed:  October  29.  2003. 

d.  Applicant:  Public  Utility  District 
No.  2  of  Grant  County.  \VA.  ' 

e.  Name  of  Project':  Priest  Rapids 
Hydroelectric  Project 

f.  Location:  On  the  Columbia  River  in 
portions  of  Grant,  Yakima,  Kittitas. 
Douglas,  Benton,  and  Chelan  counties, 
Washington.  The  project  occupies 
federal  lands  managed  by  the  Bureau  of 
Land  Management,  Bureau  of 
Reclamation.  Department  of  Energy, 
Department  of  the  Army,  and  Fish  and 
Wildlife  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791(a)-825(r), 


h.  Applicant  Contact:  Ms.  Laurel 
Heacock,  Licensing  Manager,  Public 
L'tility  District  No.  2  of  Grant  County 
C  Street  SW.  Ephrata.  Washington 
98823,  telephone  (509)  754-6622, 

1,  FERC  Contact:  Charles  Hall, 
telephone  (202)  502-6853.  e-mail 
Charles.HaH@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  1  below. 

k.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
fcrm  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  date  of  filing  of 
the  application,  and  serve  a  copy  of  the 
request  on  the  applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  December  22,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  inter\'enors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  ser\'e  a  copy  of  the  document  on 
that  resource  agency. 

Additional  studyrequests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper,  the 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
vv-Hiv./erc.gov)  under  the  "e-Filing"  link. 

m.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  project  includes  two 
developments  with  a  total  authorized 
capacity  of  1,755  megawatts  (MW)  as 
follows: 

(a)  The  Wanapum  development 
consisting  of*a  dam  186.5  feet  high  and 
8,637  feet  long  with  upstream  fish 


passage  facilities,  a  reservoir  with  an 
approximate  surface  area  of  14,680 
acres,  a  powerhouse  with  ten  turbine- 
generator  units  with  a  total  nameplate 
capacity  of  900  MW,  transmission  lines, 
and  appurtenant  facilities. 

fb)  The  Priest  Rapids  development 
consisting  of  a  dam  179.5  feet  high  and 
10,103  feet  long  with  upstream  fish 
passage  facilities,  a  reservoir  with  an 
approximate  surface  area  of  7,725  acres, 
a  powerhouse  with  ten  turbine- 
generator  units  with  a  total  nameplate 
capacity  of  855  MW,  transmission  lines, 
and  appurtenant  facilities. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://\M^^\'.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659,  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://wwH'.ferc.gov/docs-filing/ 
esubscription. asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  WASHINGTON 
STA  TE  HISTORIC  PRESERVA  TION 
OFFICER  (SHPOI.  as  required  by 
Section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hycfro  Licensing  Schedule,  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  Acceptance  letter:  January  2004 
Issue  Scoping  Document  1  for 

comments:  Januarys  2004 
Issue  Scoping  Document  2:  April  2004 
Notice  of  application  is  ready  for 

environmental  analysis:  April  2004 
Notice  of  the  availability  of  the  draft 

NEPA  document:  December  2004 
Notice  of  the  availability  of  the  final 

NEPA  document:  August  2005 
Ready  for  Commission's  decision  on  the 

application:  August  2005 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
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date  of  the  notice  of  ready  for 
i"n\irnnmentdl  analysis. 

Magalie  R.  Salas, 
Secretory. 

IFR  Do(    E.-i-OOlRS  Filed  11-7-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (Pdea)  and  Request  for 
Preliminary  Terms  and  Conditions 

November  3,  200 J. 

Take  notice  that  the  following 
hvdroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Draft — New 
Major  License. 

b.  Project  No.:  2145-000. 

c.  Applicant:  Public  Utility  District 
No.  1  of  Chelan  County  (Chelan  PUD). 

d.  S'nmp  of  Project:  Rocky  Reach 
Hydroelectric  Project. 

e.  Location:  On  the  Columbia  River  in 
Douglas  County.  Washington.  The 
project  occupies  about  160  acres  of 
federallv-owned  lands  administered  by 
the  Bureau  of  Land  Management  and 
U.S.  Forest  Service. 

f.  Applicant  Contact:  Gregg 
Carrington.  Chelan  PUD.  327  North 
VVenatchee  Avenue.  PO  Box  1231, 
Wenatchee.  Washington  98807-1231, 
50^-663-8121  or  within  Washington 
State  toll-free  at  888-663-8121.  e-mail: 
gregg@cbelanpud.org. 

g.  FERC  Contact:  David  Turner,  FERC, 
888  First  Street,  NE..  Room  61-11. 
Washington,  DC  20426.  (202)  219-3073, 
e-mail:  david  tumer@ferc.gov. 

h.  Chelan  PL'D  distributed,  to 
interested  parties  and  Commission  staff, 
an  initial  review  version  of  their 
Preliminary  Draft  Environmental 
Assessment  (PDE.\)  and  draft 
application  on  fanuary  26.  2003  with  a 
90-day  comment  period.  Chelan  PUD 
distributed,  to  interested  parties  and 
Commission  staff,  a  revised  version  of 
the  PDEA  and  draft  application  on 
October  21,  2003. 

i.  With  this  notice  we  are  soliciting 
prelimmarv  terms,  conditions,  and 
recnmmendations  on  the  PDEA  and 
draft  license  application  that  were 
distributed  on  October  21.  2003.  All 
comments  on  the  PDE.A  and  draft 
license  application  should  be  sent  to  the 
Chelan  PL'D  address  above  in  item  (f) 
with  one  copy  sent  to  Commission  staff 
at  the  address  above  in  item  (g).  For 
those  wishing  to  file  comments  with  the 


Commission,  an  original  and  eight 
copies  must  be  filed  at  the  following 
address:  Federal  Energy  Regulatory 
Commission,  Magalie  Salas,  Secretary. 
888  First  St.  NE,,  Washington,  DC 
20426.'  All  comments  should  include 
the  project  name  and  number,  and  bear 
the  heading  "Preliminary  Comments." 
Preliminary  Recommendations." 
'Preliminary  Terms  and  Conditions,"  or 
"Preliminary  Prescriptions."  Comments 
and  preliminary  recommendations, 
terms  and  conditions,  and  prescriptions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
w\M\'.  ferc.gov]  under  the  "e-Filing"  link. 

j.  Comment  deadline:  Any  party 
interested  in  commenting  must  do  so 
before  December  22,  2003. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivwu'./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance-,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-6659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  f  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support,   j 

1.  With  tnis  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00186  Filed  11-07-03;  8:45  am) 

BILLING  C006  6717-01-P 


'  Should  an  interested  party  decide  not  to  submit 
preliminary  Cerms,  conditions  and 
recommendalions  at  this  time  this  will  not 
prejudice  or  limit  their  ability  to  su]3mit  final  terms, 
conditions  and  recommendations  after  the  final 
application  ii  filed. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0078,  FRL-7585-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting 
Requirements  Under  EPA's  National 
Wastewater  Operator  Training  and 
Technical  Assistance  Program,  EPA 
ICR  1977.02,  0MB  Control  Number 
2040-0238 

AGENCY:  Environmental  Protection 
.\gency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  .Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  renewal  to  the 
Office  of  Management  and  Budget 
(OMB):  National  Wastewater  Operator 
Training  and  Technical  Assistance 
Program.  EPA  ICR  Number  1977.02.  and 
OMB  Control  Number  2040-0238. 
expiring  09/30/2004.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval.  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  [anuary  9.  2004. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OW- 
2003-0078.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to:  OW_docl<et§.epa.gov.  or  by 
mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agencv. 
Mailstop  4101T.  1200  Pennsylvania 
Ave.  NW..  Washington.  DC  20460. 
Interested  persons  mav  obtain  a  copy  of 
the  ICR  and  supporting  analysis  without 
charge  by  contacting  tbe  individual 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Dodds.  Telephone:  (202)  564- 
0728.  Facsimile  Number:  (202)  501- 
2396.  E-mail:  dodds.margaret@epa.gov. 
1200  Pennsylvania  .^ve.  NW.,  MS  4204- 
M.  Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OW-2003- 
0078,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave. 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
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the  telephone  number  for  the  0\V 
Docket  is  (202)  ,566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
httpj/w-w-w. epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  oi  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system. 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

.■\n\  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  (1) 
Submit  vour  comments  to  EP.'\  online 
using  EDOCKET  (our  preferred  method), 
by  e-mail  to:  OW_docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agency, 
Mailstop  4101T.  1200  Pennsylvania 
Ave.  NVV..  Washington.  DC  i0460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyTighted  material,  will 
be  available  in  the  public  docket,  and 
will  not  be  available  for  public  viewing 
in  EDOCKET  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102.  or  go 
to  http://\\i.\"iv. epa.gov/edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  state  and  local 
governments,  state  and  county  colleges, 
and  those  organizations  which  provide 
training  assistance  through  the  Clean 
Water  Act  104(g)(1)  Program  to 
municipal  wastewater  treatment  plants. 

Title:  National  Wastewater  Operator 
Training  and  Technical  Assistance 
Program.  (OMB  Control  No.  2040-0238. 
EPA  ICR  No.:  1977.02,  expiring  09/30/ 
2004. 

Abstract:  The  Wastewater  Operator 
Training  Program  provides  on-site 
technical  assistance  to  municipal 
wastewater  treatment  plants. 
Information  will  be  collected  from  the 
network  of  forty-six  104(g)(1)  training 
centers  set  up  throughout  the  United 
States.  The  information  will  be  collected 
to  identify  the  facilities  assisted,  the 
different  types  of  assistance  the  program 
provides  and  the  environmental 


outcomes  and  benefits  of  the  assistance 
provided  by  the  program.  The 
information  will  be  collected  and 
submitted  on  either  an  annual  or  semi- 
annual basis.  A  Microsoft  Access 
database  and  a  Lotus  1-2-3  spreadsheet 
have  been  developed  for  this  purpose. 
This  ICR  will  be  used  by  EPA  for  the 
technical  and  financial  management  of 
the  104(g)(1)  Program.  It  is  stronglv 
suggested  that  the  104(g)(1)  Program 
training  centers  participate  in  the 
kiformation  collection  although  it  is  not 
mandatory.  All  information  in  the  data 
system  will  be  made  public  upon 
request.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  are  listed  in  the  Code  of 
Federal  Regulations  title  40.  part  9  and 
in  the  Code  of  Federal  Regulations  title 
48.  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  The  projected 
combined  annual  burden  hours  of  this 
ICR  to  all  respondents  will  be 
approximately  512  hours.  The  average 
annual  burden  hours  to  each  104(g)(1) 
training  center  grantee  will  be  7  hours, 
for  a  total  of  322  hours  per  year,  at  an 
annual  cost  of  S9717.96  (assuming  an 
average  hourly  salary  of  $30.18).  The 
average  annual  burden  hours  to  the 
EPA's  Regional  Offices  and 
Headquarters  will  be  16  hours  each,  for 
a  total  of  176  burden  hours  per  year,  at 
an  annual  cost  of  S6899.20  (assuming  an 
average  hourly  salary  of  539.20). 

Data  will  be  collected  on  an  annual 
basis,  in  May  of  each  year,  for  the 
Microsoft  Access  database  collection, 
and  data  for  the  Lotus  1-2-3 
spreadsheet  information  collection  will 
be  done  on  a  bi-annual  basis,  in  May 


and  November  of  each  year.  Although 
this  information  collection  is  not 
mandator}  .  it  is  expected  that  100%  of 
the  104Cg)  training  centers  will  respond 
to  this  collection  request.  All  forty-six 
(46)  training  centers  and  EPA  have  the 
necessan,'  equipment,  desk-top 
computers  and  software  to  collect  and 
manage  this  information.  There  will  be 
no  additional  start-up  or  maintenance 
costs  associate  with  this  project  to 
perform  this  information  collection 
request.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  24.  2003. 
Jane  S.  Moore, 

Acting  Director.  Office  of  Wastewater 

Management. 

IFR  Doc.  0.3-28215  Filed  11-7-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0337:  FRL-7333-9; 

Nominations  to  the  FIFRA  Scientific 
Advisory  Panel:  Request  tor 
Comments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  provides  the 
names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  ser\'e  on 
the  Scientific  Advisory  Panel  (SAP) 
established  under  section  25(d)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Panel  was 
created  on  November  28,  1975,  and 
made  a  statutory  Panel  by  amendment 
to  FIFRA,  dated  October  25.  1988. 
Public  comment  on  the  nominations  is 
invited,  as  these  comments  will  be  used 
to  assist  the  Agency  in  selecting  three 
new  chartered  Panel  members. 
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DATES:  Comments,  identified  bv  docket 
lU  number  OPP-2003-0337.  must  be 
received  on  or  before  December  10. 
2003 

ADDRESSES:  Comments  may  be 
submitted  electronically  (preferred), 
tiiniut^h  hdnd  delivery/courier,  or  by 
mail  P'dllovv  the  detailed  instructions  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION, 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Knott.  Assistant  Executive 
Secretary,  FIFRA  SAP  Staff  (7201M), 
Office  of  Science  Coordination  and 
Policy,  Environmental  Protection 
.•\gency,  1200  Pennsylvania  Ave,,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-8450:  fax  number: 
(202)  564-8382;  e-mail  address: 
knott.steven®epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A   Dofb  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFR.^.  and  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  i^ntitv.  rnnsult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  Hoiv  Can  I  Get  Copies  of  this 
Document  and  Other  Belated 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0337.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Informati(jn  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crwstal  Mall  #2.  1921  lefferson  Davis 
Hwv..  .\rlington,  VA.  This  docket 
tdcility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805, 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wwvi-.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  dectronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
dpcket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  rnay  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrightea  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 


transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically  (preferred),  through  hand 
delivery/courier,  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  docket  ID  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  'late."  EPA  is  not 
required  to  consider  these  late 
comments.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  cf  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving     , 
comments.  Go  directly  to  EPA  Dockets 
at  http://w\\^v.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,  "  and  then  key  in 
docket  ID  number  OPP-2003-0337.  the 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
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other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0337.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  hand  deliver  or  send  by  courier  to 
the  address  identified  in  Unit  I.C.2.  or 
mail  to  the  mailing  address  identified  in 
Unit  I.e. 3.  These  electronic  submissions 
will  be  accepted  in  WordPerfect  or 
ASCII  file  format.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption. 

2.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2003-0337. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

3.  By  mail.  Due  to  potential  delays  in 
EPA's  receipt  and  processing  of  mail, 
respondents  are  strongly  encouraged  to 
submit  comments  either  electronically 
or  by  hand  delivery  or  courier.  We 
cannot  guarantee  that  comments  sent 
via  mail  will  be  received  prior  to  the 
close  of  the  comment  period.  If  mailed, 
please  send  your  comments  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB)  (7502Cj,  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0337.  For  questions 
about  delivery  options,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

II.  Background 

Amendments  to  FIFRA,  enacted 
November  28.  1975.  include  a 
requirement  under  section  25(d]  that 
notices  of  intent  to  cancel  or  reclassify- 
pesticide  registrations  pursuant  to 
section  6(b)(2).  as  well  as  proposed  and 
final  forms  of  rulemaking  pursuant  to 
section  25(a),  be  submitted  to  a 


Scientific  Advisory  Panel  prior  to  being 
made  public  or  issued  to  a  registrant.  In 
accordance  with  section  25(d).  the 
Scientific  Advisory  Panel  is  to  have  an 
opportunity  to  comment  on  the  health 
and  environmental  impact  of  such 
actions.  The  Panel  shall  also  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists. 

In  accordance  with  the  statute,  the 
SAP  is  a  permanent  panel  composed  of 
seven  members,  selected  and  appointed 
by  the  Deputy  Administrator  of  EPA 
from  nominees  submitted  by  both  the 
National  Science  Foundation  (NSF)  and 
the  National  Institutes  of  Health  (NIH). 
The  Agency  is,  at  this  time,  selecting 
three  new  members  to  serve  on  the 
panel  as  a  result  of  membership  terms 
that  will  expire  this  year.  The  Agency 
requested  nominations  of  experts  to  be 
selected  from  the  fields  of  ecological 
risk  assessment  (especially  probabilistic 
ecological  risk  assessment),  human 
health  risk  assessment  methodology  and 
uncertainty  analysis,  and  veterinan' 
pathology.  Nominees  should  be  well 
published  and  current  in  their  fields  of 
expertise.  The  statute  further  stipulates 
that  we  publish  the  name,  address, 
professional  affiliation,  and  a  brief 
biographical  sketch  of  each  nominee  in 
the  Federal  Register  and  solicit  public 
comments  regarding  the  candidates 
nominated. 

III.  Charter 

A  Charter  for  the  FIFRA  Scientific 
Advisory  Panel,  dated  October  25,  2002, 
was  issued  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  86 
Stat.  770  (5  U.S.C.  App.  I).  The 
qualifications  of  members  as  provided 
by  the  Charter  follow. 

A.  Qualifications  of  Members 

Members  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regulatory  actions  under 
sections  6(b)  and  25(a)  of  FIFRA.  No 
persons  shall  be  ineligible  to  serve  on 
the  Panel  by  reason  of  their  membership 
on  any  other  advisory  committee  to  a 
Federal  department  or  agency  or  their 
employment  by  a  Federal  department  or 
agency  (except  the  EPA).  The  Deputy 
Administrator  appoints  individuals  to 
serve  oil  the  Panel  for  staggered  terms  of 
4  years.  Panel  members  are  subject  to 
the  provisions  of  40  CFR  part  3.  subpart 
F,  Standards  of  Conduct  for  Special 
Government  Employees,  which  include 


rules  regarding  conflicts  of  interest. 
Each  nominee  selected  by  the  Deputy 
Administrator,  before  being  formally 
appointed,  is  required  to  submit  a 
confidential  statement  of  employment 
and  financial  interests,  which  shall  fully 
disclose,  among  other  financial 
interests,  the  nominee's  sources  of 
research  support,  if  any. 

In  accordance  with  section  25(d)  of 
FIFRA,  the  Deputy  .administrator  shall 
require  all  nominees  to  the  Panel  to 
furnish  information  concerning  their 
professional  qualifications,  educational 
background,  employment  history,  and 
scientific  publications.  The  Agency  is 
required  to  publish  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each  nominee 
and  to  seek  public  comment  on  the 
nominees. 

B.  ApplicabHity  of  Existing  Regulations 

With  respect  to  the  requirements  of 
section  25(d)  of  FIFRA  that  the 
Administrator  promulgate  regulations 
regarding  conflicts  of  interest,  the 
Charter  provides  that  EPA's  existing 
regulations  applicable  to  special 
government  employees,  which  include 
advisorv'  committee  members,  will 
apply  to  the  members  of  the  Scientific 
Advisor}'  Panel.  These  regulations 
appear  in  40  Cf^R  part  3.  subpart  F.  In 
addition,  the  Charter  provides  for  open 
meetings  with  opportunities  for  public 
participation. 

C.  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d)  of  FIFRA.  EPA  in  May 
2003.  requested  NIH  and  NSF  to 
nominate  scientists  to  fill  three 
vacancies  occurring  on  the  Panel.  The 
Agency  requested  nomination  of  experts 
in  the  fields  of  ecological  risk 
assessment  (especially  probabilistic 
ecological  risk  assessment),  human 
health  risk  assessment  methodology  and 
uncertainty  analysis,  and  yeterinar\' 
pathology.  NIH  and  NSF  responded  by 
letter,  providing  the  Agency  with  a  total 
of  29  nominees.  Fifteen  of  the  29 
nominees  are  interested  and  available  to 
actively  participate  in  SAP  meetings. 

rV.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  of  nominees 
being  considered  for  membership  on  the 
FIFRA  Scientific  Advisory  Panel.  The 
Agency  seeks  to  fill  three  vacancies 
occurring  this  year. 

-4.  Nominations  for  the  Field  of 
Ecological  Risk  Assessment 

1.  Nominee.  Burger.  Joanna,  Ph.D.. 
Distinguished  Professor  of  Biology, 
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Division  of  Life  Sciences.  Rutgers 
L'niversity;  Professor  in  the  School  of 
Public  Health  in  New  Jersey, 
Piscataway.  NJ. 

i.  Expertise.  Ecotoxicology  methods. 
design,  data  collection  and  analysis, 
ecological  risk  methods  and  assessment. 

ii.  Education.  Ph.D..  Ecology  and 
Behavioral  Ecology.  University  of 
Minnesota. 

iii.  Professional  experience.  Dr. 
Burger  has  had  over  30  years  of 
experience  in  ecological  studies  of  a 
wide  range  of  animals  in  their  natural 
environments,  and  nearly  25  years 
working  in  the  fields  of  ecological  risk 
and  ecotoxicology.  She  has  served  as 
Director  of  the  Graduate  Program  in 
Ecology  at  Rutgers  University  for  15 
years,  and  has  served  as  Director  of  the 
Chemical  Analysis  Laboratory  for  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  Center  of 
Excellence  at  Rutgers  University/ 
University  of  Medicine  and  Dentistrv  of 
New  Jersey  (UMDNI).  Robert  Wood  ' 
lohnson  Medical  School.  During  this 
period,  she  has  been  actively  involved 
in  research  on  the  effects  of  toxic 
chemicals  on  behavior  and 
neurodevelopment.  on  biomonitoring  of 
toxic  chemicals  and  ecological 
endpoints.  on  the  risks  from  chemical 
contaminants  in  fish  and  wildlife,  and 
on  developing  methods  for  ecological 
risk  assessment  at  different  levels  of 
ecological  complexity.  She  has 
published  over  350  refereed  papers  in 
these  areas,  and  has  written  or  edited 
over  15  books.  Dr.  Burger  has  served  as 
a  member  of  the  National  Research 
Council  (NRC)  Board  of  Environmental 
Scienc:e  and  Toxicology,  Board  on 
Biology.  Commission  of  Life  Sciences 
and  other  NRC  committees.  She  also  has 
ser\'ed  on  several  SCOPE  committees, 
most  recently  as  the  Co-Chair  of  an 
international  meeting  on  endocrine 
disruptors.  Dr.  Burger  has  served  on 
EPA,  U.S.  Fish  and  Wildlife  Service, 
and  National  Oceanic  and  Atmospheric 
Administration  (NO,\,M  advisory 
councils  as  well  as  the  New  Jersey 
Endangered  and  NonGame  Species 
Council.  She  teaches  ecological  risk  and 
serves  as  an  environmental  advisor  to 
numerous  local,  State,  and  Federal 
agencies. 

2  \'nminee.  James.  Margaret  O., 
PhD  .  Professor  and  Chair,  Department 
of  Medicinal  Chemistry.  College  of 
Pharmacy,  University  of  Florida, 
Gainesville,  FL. 

i.  Expertise.  Xenobiotic  metabolism, 
environmental  pollutants. 

ii.  Education.  B.Sc.  (Honors), 
Chemistrv.  University  College  London. 
UK:  Ph.D.,  Organic  Chemistry.  St. 


Mary  s  Hospital  Medical  School, 
University  of  London. 

iii.  Professional  experience.  Dr.  James 
completed  a  3-year  post-doctoral 
fellowship  in  the  pharmacology  branch 
of  the  National  Institute  of 
Environmental  HeaJth  Sciences 
(NIEHS).  She  was  appointed  as  a 
research  associate,  and  then  a  senior 
staff  fellow  at  the  NIEHS  satellite 
laboratory  at  the  Whitney  Laboratory  in 
St.  Augustine,  FL.  She  has  been  on  the 
faculty  of  the  Departments  of  Medicinal 
Chemistry  and  Pharmacology  and 
Therapeutics  at  the  University  of 
Florida  since  1980.  Dr.  James  also  serves 
as  the  director  of  the  University  of 
Florida  Siiperfund  Basic  Research 
Program  project  grant.  Dr.  James  is  a 
founding  member  of  the 
interdisciplinary  toxicology  graduate 
program  at  the  University  of  Florida. 
She  has  authored  or  co-authored  over 
100  peer  reviewed  original  research 
papers  and  several  book  chapters.  Dr. 
James  served  on  the  Environmental 
Health  Sciences  review  panel  from  1991 
to  1995,  and  on  the  Toxics  Advisory 
Committee,  National  Marine  Fisheries 
Service,  NOAA  from  1992  to  1994.  She 
has  served  as  Secretary  of  the 
International  Society  for  the  Study  of 
^enobiotics  (2000  to  2003)  and  is  a 
former  mamber  of  the  editorial  board  of 
Chemico-Biological  Interactions.  Dr. 
James  currently  serves  on  the  editorial 
boards  of  Drug  Metabolism  and 
Disposition  and  Aquatic  Toxicology. 
She  is  the  guest  editor  of  a  special 
volume  of  Marine  Environmental 
Research  to  be  published  in  2004.  Dr. 
James'  research  interests  are  in 
biotransfcM-mation  pathways  involved  in 
the  formation  or  detoxification  of 
chemically  reactive  metabolites  of 
xenobiotics. 

3.  Nominee.  Portier,  Kenneth  M., 
Ph.D.,  Associate  Professor  of  Statistics 
and  Agricultural  Experiment  Station 
Statistician,  Institute  of  Food  and 
Agricultural  Sciences,  University  of 
Florida,  Gainesville,  FL. 

i.  Expertise.  Applied  statistics, 
biostatistics,  statistical  computing,  and 
the  teaching  of  statistics. 

ii.  Education.  B.S.,  Mathematics, 
Nicholls  State  University;  M.S., 
Statistics,  University  of  North  Carolina, 
Chapel  Hill;  Ph.D.  in  Biostatistics. 
University  of  North  Carolina.  Chapel 
Hill. 

iii.  Professional  experience.  Dr. 
Portier  has  taught  statistical  methods  on 
the  graduate  level,  and  has  served  as  a 
statistical  consultant  to  researchers  in 
agriculture,  natural  resources,  and  the 
environment  at  the  University  of  Florida 
since  1979.  His  participation  in  the  U.S. 
Department  of  Agriculture  (USDA) 


Higher  Education  Programs  (HEP) 
funded  teaching  grants  has  included 
development  of  web-based  materials  for 
teaching  natural  resources  sampling, 
and  developing  a  senior  graduate  course 
in  forested  watersheds.  Dr.  Portier  is 
collaborating  with  other  University  of 
Florida  researchers  on  grants  from  the 
NSF,  USDA,  NOAA.  and  the 
Department  of  Interior  (DOI)  Dr.  Portier 
has  been  a  regular  member  of  EPA  and 
National  Toxicology  Program  science 
advisory  panels  reviewing  ecological 
risks  from  agriculture-related  chemicals 
and  practices.  He  has  co-authored 
papers  in  many  of  the  premier  journals 
in  agriculture,  natural  resources,  and 
environmental  sciences. 

4.  Nominee.  Regan.  Helen  M.,  Ph.D., 
Assistant  Professor,  Department  of 
Biology-,  Ecology  Program.  San  Diego 
State  University,  San  Diego,  CA. 

i.  Expertise.  Ecological  risk 
assessment,  quantitative  conservation 
ecology,  population  models  and 
mathematical  treatments  of  uncertainty 
in  ecological  risk  assessment. 

ii.  Education.  B.S.  (with  first-class 
honors),  Applied  Mathematics,  Latrobe 
University.  Victoria,  Australia;  Ph.D., 
Applied  Mathematics,  University  of 
New  England,  New  South  Wales, 
Australia. 

iii.  Professional  experience.  Dr. 
Regan's  research  activities  include: 
Treatment  of  uncertainty  in 
contaminant  exposure  models  for 
wildlife;  population-level  ecological  risk 
assessment  of  endangered  and 
threatened  species  using  stochastic 
population  models;  systematic 
decisionmaking  for  management  and 
conservation  planning;  and  assessment 
of  uncertainty  in  endangered  species 
classification  protocols.  She  has  held 
postdoctoral  research  fellow 
appointments  with  the  University  of 
Melbourne  and  the  National  Center  for 
Ecological  Analysis  and  Synthesis. 
University  of  California.  Santa  Barbara. 
Dr.  Regan  has  served  as  a  consultant  for 
the  Cooperative  Research  Center  for 
Catchment  Hydrology  (Australia)  and 
for  Forestry  Tasmania  (Australia).  She 
has  served  as  an  invited  panelist  for  the 
Industrial  Risk  Management  Forum, 
Environmental  Futures  Forum 
(Victorian  Environmental  Protection 
Authority,  Australia)  and  as  a  member 
of  the  review  team  for  Improvements  in 
Applications  of  Models  in  Ecological 
Risk  Assessment  (sponsored  by  the 
American  Chemistry  Council).  She  is  a 
contributing  author  to  Ecological 
Modeling  in  Risk  Assessment;  Chemical 
Effects  on  Populations.  Ecosystems,  and 
Landscapes  (Pastorok,  Bartell.  Ferson 
and  Ginzburg,  eds.).  Lewis  publishers, 
Boca  Raton,  FL,  2001.  She  was  a 
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scientific  reviewer  for  the  US  Fish  and 
Wildlife  Service  Revised  Proposal  for 
Critical  Habitat  for  Forty-Seven  Plant 
Species  on  the  Island  of  Hawaii  and 
served  on  the  scientific  review  panel  for 
Forest  Service  Species  Viabilitv 
Assessment  Processes  at  the  National 
Center  for  Ecological  Analysis  and 
Synthesis,  University  of  California, 
Santa  Barbara.  In  September  2003,  she 
was  an  invited  participant  for  the 
PelLston  Workshop  on  Population-Level 
Ecological  Risk  Assessment  (focus  on 
chemical  contaminants),  sponsored  by 
the  Society  for  Environmental 
Toxicology  and  Chemistry,  held  in 
Roskilde.  Denmark. 

5.  Nominee.  Scott,  Geoffrey  I.,  Ph.D.. 
Acting  Director.  Charleston  Center  for 
Coastal  Environmental  Health  and 
Biomolecular  Research  (CCEHBR). 
National  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce,  Charleston,  SC. 

i.  Expertise.  Aquatic  and  marine 
toxicology,  ecological  assessments  of  the 
impacts  of  agricultural  runoff,  oil  spills, 
pesticides,  bacterial  contamination,  and 
water  chlorination. 

ii.  Education.  B.S..  Biologv,  Wofford 
College;  M.S.  and  Ph.D..  Marine 
Science,  University  of  South  Carolina. 

iii.  Professional  experience.  Dr. 
Scott  s  research  experience  includes 
working  as  an  Aquatic  Toxicologist  for 
the  EPA,  where  he  helped  develop  a 
suite  of  rapid  assessment  indices  for 
assessing  ecological  damages  from  oil 
spills.  He  has  served  as  a  tenured 
Associate  Professor  in  the  School  of 
Public  Health  at  the  University  of  South 
Carolina  (USC)  where  he  received  the 
1989  Outstanding  Young  Researcher 
Award  m  Public  Health.  While  at  USC, 
most  of  Dr.  Scott's  research  focused  on 
the  impacts  of  agricultural  pesticide 
non-point  source  runoff  on  estuarine 
ecosystems.  Dr.  Scott  served  as  Chief  of 
the  Marine  Ecotoxicologv  Branch  at 
NOA.\  CCEHBR  from  1993  to  2001.  He 
has  collaborated  with  peers  in  his 
discipline  to  write  both  the  conceptual 
framework  for  the  Urbanization  in  the 
Southeast  Estuarine  Systems  (USES) 
study,  and  the  conceptual  framework  for 
the  Land  Use  Coastal  Environmental 
Study  (LUCES).  Dr.  Scott  was  appointed 
by  the  NOAA  Administrator  to 
represent  NOAA  in  a  Federal  agency 
task  force  on  endocrine  disrupters, 
culminating  in  the  Raleigh  Workshop, 
where  he  co-chaired  the  sessions  on 
neuro-endocrine  effects.  Dr.  Scott  has 
served  on  numerous  government  and 
industry  advisory  panels,  including  the 
EPA  advisory  board  on  endocrine 
disrupting  chemicals;  EPA's  Food 
Quality  Protection  Act  Science  Review 


Board;  the  EPA  Environmental 
Technology  Verification  Program,  Water 
Stakeholder  Committee;  the  South 
Caroling  Coastal  Pesticide  Advisory 
Committee;  the  United  Nations  Gulf  of 
Guinea  Large  Marine  Ecosystem  Team; 
and  the  Research  Delegation  Exchange 
with  the  Black  Sea  Research  Institute, 
Dr,  Scott  has  served  as  a  board  member. 
Vice  President,  and  President  of  the 
Carolina  Chapter  of  the  Society  of 
Environmental  Toxicology  and 
Chemistry.  Dr.  Scott  is  also  an  Associate 
Professor  in  the  Medical  University  of 
South  Carolina,  the  University  of 
Charleston,  and  an  Adjunct  Associate 
Professor  in  the  Institute  of  Human  and 
Environmental  Health,  Texas  Tech 
University. 

B.  Nominations  for  the  Field  of  Human 
Health  Risk  Assessment  Methodology 
and  Uncertainty  Analysis 

1.  Nominee.  Anderson.  Elizabeth  L., 
Ph.D..  President  and  Chief  Executive 
Officer,  Sciences  International,  Inc., 
Alexandria,  VA, 

i.  Expertise.  Risk  assessment  and 
carcinogenicity. 

ii.  Education.  B.S.,  Chemistrv,  College 
of  William  and  Mary;  M.S,,  Organic 
Chemistry,  University  of  Virginia;  Ph.D., 
Organic  Chemistry,  American 
Universitv. 

iii.  Professional  experience.  Dr. 
Anderson  regularly  participates  in  and 
directs  an  interdisciplinary  group  of 
scientists  and  engineers  specializing  in 
risk  assessment.  She  has  over  20  years 
of  experience  working  in  the  field  of 
risk  assessment  and  is  currently  the 
Editor-in-Chief  of  Risk  Analysis:  An 
International  Journal.  Previously,  while 
employed  by  the  EPA,  Dr,  Anderson 
founded  the  Agency's  central  risk 
assessment  program,  and  directed  it  for 
10  years.  In  this  capacity,  she  served  as 
the  Executive  Director  of  the  EPA 
committee  that  initially  adopted  risk 
assessment  as  the  basis  for 
implementing  the  Agency's  regulatory 
mandates.  She  also  founded  EPA's 
Carcinogen  Assessment  Group  and  the 
Office  of  Health  and  Environmental 
Assessment.  Dr.  Anderson  received  the 
EPA  Gold  Medal  for  exceptional  ser\'ice. 
She  has  participated  in  numerous  risk- 
related  panels  and  committees 
including  those  for  inter-agencv  risk 
assessment  initiatives,  the  National 
Academy  of  Sciences,  and  the  National 
Cancer  Institute.  Dr.  Anderson  has 
worked  extensively  on  international  risk 
assessment  issues  to  address  human 
health  and  ecological  consequences  of 
exposirre  to  environmental  toxicants  for 
organizations  that  include  the  World 
Health  Organization  and  the  Pan 
American  Health  Organization.  She  was 


President,  Chief  Executive  Officer,  and 
Chairman  of  the  Board  of  Clement 
International  Corporation  and  on  the 
Board  of  Directors  of  ICF-Kaiser 
International.  Dr.  Anderson  is  a  co- 
founder  and  past-President  of  the 
Society  for  Risk  Analysis.  She  has 
participated  in  numerous  national  and 
international  commissions  and 
organizations  concerned  with  risk  based 
issues,  and  has  lectured  and  published 
widely  in  the  field  of  risk  assessment. 

2.  Nominee.  Crawford-Brown, 
Douglas,  Ph.D..  Professor,  Departments 
of  Environmental  Sciences  and 
Engineering  and  in  Public  Policy 
Analysis;  also  on  the  Resource  Faculty 
of  the  Department  of  Philosophy: 
Chairman.  Environmental  Scieiices  and 
Studies  Undergraduate  Program;  and 
Director,  Carolina  Environmental 
Program,  Universitv  of  North  Carolina, 
Chapel  Hill.  NC. 

i.  Expertise.  Environmental  modeling, 
exposure  assessment,  risk  assessment, 
and  the  application  of  scientific  models 
in  the  assessment  and  selection  of 
environmental  policies. 

ii.  Education.  B.S.,  M.S.,  and  Ph.D,. 
Physics  and  Nuclear  Science,  Georgia 
Institute  of  Technology. 

iii.  Professional  experience.  Dr. 
Crawford-Brown's  teaching  and  research 
are  in  the  areas  of  environmental 
modeling,  exposure  assessment,  risk 
assessment,  and  the  application  of 
scientific  models  in  the  assessment  and 
selection  of  environmental  policies.  His 
current  research  focuses  on  risk 
assessment  in  support  of  policy  in  water 
and  air;  on  development  of 
biomathematical  models  of  human 
health  risk  following  exposure  to 
radionuclides,  chemicals,  and  microbes; 
on  dose  reconstruction  methodologies; 
and  on  the  development  of  decision 
support  systems  to  analyze  risks  from 
environmental  contaminants.  He  has 
worked  extensively  in  the  field  of 
exposure  and  dose  assessment  in 
support  of  epidemiological  studies,  with 
a  primary-  focus  on  exposure  to 
radionuclides  and  radiation.  Dr. 
Crawford-Brown  has  written  over  120 
journal  articles  in  his  discipline,  and 
has  authored  a  series  of  books  on 
environmental  risk  assessmerit: 
Theoretical  and  Mathematical 
Foundations  of  Human  Health  Risk 
Analysis  (1997),  Risk-Based 
Environmental  Decisions:  Methods  and 
Culture  (1999),  and  Mathematical 
Methods  of  Environmental  Risk 
Modeling  (2001).  Dr.  Crawford-Brown 
has  ser\'ed  on  a  number  of  federal 
advisory  committees  for  EPA,  and 
currently  serves  as  a  Technical  Advisor 
for  the  American  Waterworks 
Association  in  the  areas  of  risk  and 
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decisions  He  has  chaired,  or  has  served 
as  a  member  of  a  wide  variety  of 
national  and  international  committees 
in  areas  related  to  risk  and  the 
environment,  including  those 
established  by  EPA.  the  World  Trade 
Organization,  the  Department  of  Energy. 
NIH.  the  International  Life  Sciences 
Institute,  and  the  ChemicaL  Industry 
Institute  of  Toxicology. 

3.  Nominee.  Prey.  H.  Christopher, 
Ph.D.,  Associate  Professor.  Department 
of  Civil.  Construction,  and 
Environmental  Engineering.  North 
Carolina  State  University,  Raleigh,  NC. 

i.  Expertise.  Quantification  of 
variability  and  uncertainty, 
measurement,  modeling  and  evaluation 
of  energy  and  environmental  control 
systems,  and  exposure  and  risk 
assessment. 

ii.  Education.  B.S.,  Mechanical 
Engineering,  University  of  Virginia: 
Master  of  Engineering,  Mechanical 
Engineering,  Carnegie-Mellon 
University;  Ph.D.,  Engineering  and 
Public  Policy.  Cainegie-Mellon 
University. 

iii.  Professional  experience.  Dr.  Prey's 
research  interests  are  primarily  in: 
Development  and  demonstration  of 
methods  for  quantification  of  variability 
and  uncertainty,  modeling  and 
evaluation  of  energy  and  environmental 
control  systems:  measurement  and 
modeling  of  real-world  tailpipe 
emissions;  and  exposure  and  risk 
assessment.  He  has  been  a  principal  or 
co-principal  investigator  for  25 
externally  sponsored  university  reseeirch 
projects  in  these  areas.  Dr  Prey  has 
published  26  peer-reviewed  journal 
papers,  co-authored  the  book. 
Probabilistic  Techniques  in  Exposure 
Assessment:  A  Handbook  for  Dealing 
with  Variability  and  Uncertainty  in 
Models  and  Inputs,  authored  three  other 
book  chapters  and  authored  or  co- 
authored  numerous  conference 
proceedings  papers  and  technical 
reports.  He  has  served  as  a  reviewer  for 
14  journals,  and  as  an  external  reviewer 
for  H  draft  EPA  reports,  2  USDA  risk 
assessments,  and  a  draft  Pood  and 
Agriculture  Organization  (FAO)/World 
Health  Organization  (WHO)  exposure 
assessment  guideline.  He  has  served  in 
numerous  adv  isory  capacities  for  EPA 
including  on  the  EPA"s  Scientific 
Advison,'  Panel  and  on  the  Science 
Advisory  Board.  Dr.  Frev  has 
participated  in  the  development  of 
guidance  documents  and  handbooks, 
including  chairing  a  workshop  in  1998 
that  recommended  methods  for 
developing  mput  distributions  in 
probabilistic  analysis,  and  a  2001 
workshop  that  recnmmended 
approaches  for  sensitivity  analysis 


applied  to  food  safety  risk  models.  Dr. 
Prey  participated  in  international  expert 
panels  for  the  Intergovernmental  Panel 
on  Climate  Change,  pertaining  to 
guidelines  for  uncertainty  analysis,  and 
for  FAO/WHO  regarding  guidelines  for 
probabilistic  exposure  assessment.  Dr. 
Prey  is  aclSve  in  the  Society  for  Risk 
Analysis  (SRA)  and  the  Air  and  Waste 
Management  Association  (AWMA)  and 
also  is  a  member  of  the  American 
Society  of  Civil  Engineers.  Pormerly,  he 
was  president  of  the  Research  Triangle 
Chapter  of  SRA,  a  member  of  the  SRA 
Council,  and  Chair  of  the  AWMA's  EE- 
1  Exposure  and  Health  Effects  Technical 
Committee.  He  is  a  recipient  of  a  1992 
AAAS/EPA  Fellowship,  the  1992  AAAS 
Barnard  Scholarship,  a  National  Science 
Foundation  CAREER  award,  and  the 
SRA's  1999  Chauncy  Starr  Award  for 
exceptional  contributions  to  the  field  of 
risk  analysis. 

4.  Nominee.  Gray.  George  M.,  Ph.D., 
Executive  Director.  Harvard  Center  for 
Risk  Analysis,  Harvard  School  of  Public 
Health,  Boston,  MA. 

i.  Expertise.  Risk  assessment, 
interpretation  of  rodent  bioassays,  risk 
management,  risk  communication. 

ii.  Education.  B.S.,  Biology, 
University  of  Michigan;  M.S.  and  Ph.D., 
Toxicology,  University  of  Rochester. 

iii.  Professional  experience.  Dr.  Gray's 
primary  research  interests  are  risk 
characterization  and  risk 
communication  with  a  focus  on  food 
safety  and  agriculture  and  chemicals  in 
the  environment.  He  has  published  on 
both  the  scientific  bases  of  human 
health  risk  assessment  and  its 
application  to  risk  policy  with  a  focus 
on  risk/risk  tradeoffs  in  risk 
management.  Dr.  Gray  teaches 
toxicology  and  risk  assessment  to 
graduate  students  and  to  participants  in 
the  Continuing  Professional  Education 
Program  at  the  Harvard  School  of  Public 
Health.  He  serves  on  the  Risk 
Assessment  Task  Force  of  the  Society  of 
Toxicology,  and  on  government  panels, 
including  a  Pood  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
Food  Advisory  Committee,  and  the 
NIEHS  National  Advisory 
Environmental  Health  Science  Council. 

5.  Nominee.  Zeise,  Lauren,  Ph.D.. 
Chief.  Reproductive  and  Cancer  Hazard 
Assessment  Section.  Office  of 
Environmental  Health  Hazard 
Assessment,  California  Environmental 
Protection  Agency,  Oakland,  CA. 

i.  Expertise.  Cancer  and  reproductive 
risk  assessment  methodologies  and 
applications, 

ii.  Education.  M.S.  and  Ph.D.,  Harvard 
Universit  /. 


iii.  Professional  experience.  Dr.  Zeise 
has  served  as  Chief  of  the  Reproductive 
and  Cancer  Hazard  Assessment  Section 
since  1991,  overseeing  a  variety  of  the 
State's  cancer,  reproductive,  and 
ecological  risk  assessment  activities.  Dr. 
Zeise  currently  serves  on  the  EPA 
Science  Advisory  Board  Research 
Strategies  Advisory  Committee,  on  the 
National  Institute  of  Medicine  Board  of 
Health  Promotion  and  Disease 
Prevention,  and  on  the  NRC  Board  on 
Environmental  Sciences  and 
Toxicology.  She  is  a  member,  fellow, 
and  councilor  of  the  Society  of  Risk 
Analysis  and  is  on  the  editorial  board  of 
that  society's  journal.  The  National 
Cancer  Institute  Smoking  and  Tobacco 
Smoke  monograph.  Health  Effects  of 
Environmental  Tobacco  Smoke,  was 
conceived  and  developed  under  her 
editorial  direction.  She  is  co-author  and 
co-editor  of  the  1999  International 
Agency  for  Research  on  Cancer 
monograph  Quantitative  Estimation  and 
Prediction  of  Cancer  Risk.  Dr.  Zeise  has 
served  on  the  EPA  Science  Advisor\' 
Board  Environmental  Health  Committee 
and  Integrated  Risk  Project,  and  as  a 
consultant  to  the  Clean  Air  Act 
Scientific  Advisory  Committee, 
Environmental  Engineering  Committee, 
FIFR/\  Scientific  Advisory-  Panel,  EPA 
Board  of  Scientific  Counselors,  and  on 
other  ad  hoc  committees  of  EPA.  She 
also  has  served  on  committees  of  the 
National  Institute  of  Medicine,  National 
Research  Council,  Consumer  Product 
Safety  Commission.  National 
Toxicology  Program,  and  the  Office  of 
Technology  Assessment. 

C.  Nominations  for  the  Field  of 
Veterinary  Pathology 

1.  Nominee.  Chambers.  Janice  E., 
Ph.D..  Director,  Center  for 
Environmental  Health  Sciences,  and 
William  L.  Giles  Distinguished 
Professor,  College  of  Veterinary 
Medicine,  Mississippi  State  University, 
MS. 

i.  Expertise.  Pesticide  toxicology, 
neurochemical  and  behavioral  effects  of 
pesticides,  potential  effects  of  pesticides 
on  infants  and  children,  mechanism  of 
action  and  biotransformation  of 
neurotoxicants  and  other  xenobiotics, 
predictive  modeling  of  the  effects  of 
mixtures. 

ii.  Education.  B.S..  Biologv, 
University  of  San  Francisco  and  Ph.D., 
Animal  Physiology,  Mississippi  State 
University. 

iii.  Professional  experience.  Dr. 
Chambers  directs  several  research 
projects  that  deal  with  the  effects  of 
pesticides  in  mammalian  systems  to 
determine  the  potential  human  health 
effects  of  pesticide  exposures. 
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Specifically  there  are  projects  related  to 
the  neurochemical  and  behavioral 
effects  of  pesticides  in  developing 
organisms  as  well  as  the  metabolism  of 
pesticides  in  developing  organisms  to 
yield  predictions  about  potential  effects 
of  pesticides  in  infants  and  children. 
Other  Projects  are  involved  in 
developing  mathematical  predictions  of 
the  effects  of  mixtures  of  pesticides  on 
the  nervous  system  so  that  predictive 
models  can  be  generated  to  potentially 
describe  the  effects  of  future 
uncharacterized  mixtures  Dr.  Chambers 
has  been  the  Principal  Investigator  for 
numerous  federally  funded  competitive 
grants  m  the  field  of  toxicology.  Because 
of  her  expertise,  she  has  been  asked  to 
serve  on  a  number  of  advisorv  boards 
and  prestigious  committees.  Dr. 
Chambers  is  board  certified  as  a 
toxicologist  by  the  American  Board  of 
Toxicology  and  the  Academv  of 
Toxicological  Sciences.  As  Director  of 
the  Center  for  Environmental  Health 
Sciences,  she  has  developed  an 
interdisciplinary  research  center 
specializing  in  pesticide  toxicologv  and 
funded  primarily  by  NIH.  The  center 
comprises  the  areas  of  neurotoxicology, 
biochemical  toxicologv.  analytical 
chemistrv-.  biostatistics.  epidemiology, 
computational  chemistry, 
computational  simulation, 
biochemistry,  and  endocrinology. 

2.  Nominee.  Dragan,  Yvonne  P..  Ph.D.. 
Program  Director.  Hepatotoxicology 
Center  for  Excellence,  National  Center 
for  Toxicological  Research,  FDA, 
Jefferson.  AR. 

i.  Expertise.  Pharmacology, 
toxicology,  carcinogenesis,  mode  of 
action,  and  human  health  risk 
assessment. 

ii.  Education.  B.A..  Biology.  Smith 
College;  Ph.D..  Pharmacology  and 
Toxicology.  Medical  College  of  Virginia. 

iii.  Professional  experience.  Dr. 
Dragan  received  her  Ph.D.  in 
Pharmacology  and  Toxicology  from  the 
Medical  College  of  Virginia  in  1988.  She 
performed  postdoctoral  work  in  the 
Department  of  Oncology  at  the 
University  of  Wisconsin  in  Madison  at 
the  McAr'dle  Laboratorv  for  Cancer 
Research  from  1988  until  1998  She  was 
d  member  of  the  School  of  Public  Health 
faculty  at  the  Ohio  State  University  from 
1998  until  2001.  Dr.  Dragan  is  currently 
the  Director  of  the  Program  in 
Hepatotoxicity  at  the  National  Center  for 
Toxicological  Research  in  Jefferson,  AR. 
She  has  held  her  current  position  at 
NCTR  since  2002  and  is  an  adiunct 
Associate  Professor  in  Pharmacology 
and  Toxicology  at  the  University  of" 
Arkansas  for  Medical  Sciences. 

3.  Nominee.  Haschek-Hock.  Wanda 
M.,  Ph.D.,  Director,  Graduate  Trainmg 


Program  in  Toxicologic  Pathology  and 
Professor.  Comparative  Pathology-, 
Department  of  Veterinary  Pathobiology, 
College  of  Veterinary  Medicine, 
University  of  Illinois  at  Urbana- 
Champaign,  Urbana,  IL. 

i.  Expertise.  Pathology,  veterinary 
diagnostic  and  toxicologic; 
mycotoxicology. 

ii.  Education.  B.V.Sc,  University  of 
Sydney;  Ph.D.,  Veterinary  Pathology, 
Cornell  University. 

iii.  Professional  experience.  Dr. 
Haschek-Hock  has  30  years  of 
experience  in  diagnostic  and  toxicologic 
pathology  including  teaching,  research, 
and  service.  Her  research  has  been  in 
pathophysiology  of  chemicals  and 
natural  toxins  found  in  the 
environment.  Her  current  research  focus 
is  mycotoxins  and  food  safety.  Dr. 
Haschek-Hock  has  over  100  scientific 
peer-reviewed  publications  in  the  fields 
of  pathology  and  toxicologj',  and  is 
senior  editor  of  the  Handbook  of 
Toxicologic  Pathology  [1991,  2002),  and 
Fundamentals  of  Toxicologic  Pathology 
(1998).  She  developed  and  directs  the 
Graduate  Training  Program  in 
Toxicologic  Pathology  and  the  biannual 
international  Continuing  Education 
Course  in  Industrial  Toxicology  and 
Pathology.  She  was  Head  of  the 
Department  of  Veterinary  Pathology  at 
the  University  of  Illinois  for  6  years.  She 
has  served  as  President  of  the  Society  of 
Toxicology's  Comparative  and 
Veterinarv'  Specialty  Section;  on  the 
Board  of  Directors  of  the  American 
Board  of  Toxicology;  as  Associate  Editor 
for  Toxicological  Sciences;  as  an 
Editorial  Board  member  for 
Fundamental  and  Applied  Toxicology, 
Veterinarv-  Pathology,  and  Toxicologic 
Pathology.  Dr.  Haschek-Hock  also  has 
served  as  Councilor  of  the  American 
College  of  Veterinary  Pathologists  and 
as  Councilor  and,  currently,  Secretary 
Treasurer  of  the  Society  of  Toxicologic 
Pathology.  She  recently  served  on  the 
FDA  Veterinan,'  Medicine  Advisory 
Committee  for  the  Center  for  Veterinar\' 
Medicine. 

4.  Nominee.  Songer,  J.  Glenn,  Ph.D., 
Professor,  Department  of  Veterinary 
Science  and  Microbiology,  University  of 
Arizona.  Tucson,  AZ. 

i.  Expertise.  Infectious  disease 
epidemiology  and  diagnosis, 
pathogenesis  of  gram-positive  bacterial 
infections,  clostridial  toxins,  clostridial 
enteric  disease. 

ii.  Education.  B.S.,  Biology,  Mid- 
America  Nazarene  College;  M.A., 
Preventive  Medicine,  University  of 
Texas  Medical  Branch;  Ph.D.,  Veterinary 
Microbiology,  Iowa  State  University. 

iii.  Professional  experience.  Dr. 
Songer's  research  has  focused  on  two 


primary  areas.  The  major  emphasis  at 
present  is  elucidation  of  the  role  of 
membrane  active  bacterial  toxins  in 
pathogenesis  of  animal  disease.  In 
addition,  he  has  developed  and  applied 
in  \itro  methods,  including  rapid 
molecular  approaches,  to  diagnosis  of 
animal  disease.  Dr.  Songer  is  a  member 
of  the  American  Society  for 
Microbiology,  the  American  Association 
of  Veterinary  Laboratory  Diagnosticians, 
the  Conference  of  Research  Workers  in 
Animal  Disease,  the  U.S.  Animal  Health 
Association  and  is  a  Fellow  of  the 
American  Academy  of  Microbiology.  He 
has  authored  and  co-authored  numerous 
papers  in  his  field  during  the  past  20 
years.  He  has  served  on  numerous 
national  and  international  panels  on 
matters  of  interest  in  his  field  including 
committees  and  panels  for  USDA  and 
NIH. 

5.  Nominee.  Woods,  Leslie  Willis, 
D.V.M.,  Associate  Professor,  Clinical 
Diagnostic  Pathology,  California  Animal 
Health  and  Food  Safety  Laboratory 
System,  School  of  Veterinarv'  Medicine, 
University  of  California,  Davis.  CA. 

i.  Expertise.  Toxicology  and  infectious 
diseases  in  mammalian  wildlife  and 
avian  specfes. 

ii.  Education.  B.A..  Chemistry, 
University  of  San  Diego;  D.V.M.. 
University  of  California.  Davis;  Ph.D.  in 
Comparative  Pathology,  University  of 
California. 

iii.  Professional  experience.  Dr. 
Woods  became  a  professor  of  clinical 
diagnostic  pathologv"  in  1997  and  has  a 
joint  appointment  at  the  California 
Animal  Health  and  Food  Safety 
Laboratory  System  and  the  Pathology, 
Microbiology,  and  Immunology 
Department  in  the  School  of  Veterinary' 
Medicine,  University  of  California.  Her 
research  interests  are  in  infectious 
diseases  and  toxicoses  of  wildlife  and 
exotic  and  companion  avian  species, 
and  infectious  diseases  of  mammalian 
wildlife  species.  Dr.  Woods  discovered 
and  described  a  new  adenoviral 
hemorrhagic  disease  of  deer  that  has 
been  responsible  for  high  mortality  in 
the  mule  deer  species  in  the  western 
United  States.  Dr.  Woods'  other  area  of 
interest  is  toxicology.  Her  graduate 
research  program  included  in  vitro  and 
in  vivo  studies  using  respiratory  toxins. 
Dr.  Woods  has  been  a  Diplomate  of  the 
American  College  of  Veterinarv' 
Pathologists  since  1993. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pests. 
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Dated   .\oveniber  3,  2003. 
Joseph  |.  Merenda. 

Director.  Office  of  Science  Coordination  and 
Policy- 

[FRDoc.  (n-282ir  Filed  U-7-03:  8:45  am] 

BILLING  CODE  6560-5&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7585-1] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  tlie 
Comprehensive  Environmental 
Response,  Compensation  and 
Liability;  In  Re:  Arcanum  Iron  and 
Metal  Site.  Arcanum.  OH 

AGENCY:  Environmental  Protection 

.\l;.tk  V  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  Notice  is  hereby  given  of  a 
proposed  administrative  settlement 
under  CERCLA  concerning  the  Arcanum 
Iron  and  Metal  Site  ("Site")  in 
Arcanum.  Ohio.  Subject  to  review  and 
comment  by  the  public  pursuant  to  this 
Notice,  the  settlement  has  been 
approved  by  the  United  States 
Department  of  Justice. 

The  Settling  Parties,  Alan  and  Denise 
Hansbarger,  currently  own  property 
ddjactmt  to  the  Site  and  have  entered 
into  a  real  estate  contract  with  the 
owner  of  the  Site  to  purchase 
approximately  17  acres  of  property 
mrluding  the  Site.  The  Settling  Parties 
plan  to  use  the  land  for  agricultural 
purpi)S(!s. 

Under  the  terms  of  the  settlement,  the 
Settling  Parties  have  agreed  to  provide 
partial  reimbursement  to  the  U.S.  EPA 
Hazardous  Substance  Superfund  for 
costs  incurred  by  the  U.S.  EPA  in 
cleaning  up  the  Site.  In  exchange  for 
these  commitments,  the  United  States 
covenants  nfit  to  sue  or  take 
administrative  action  against  the 
Settling  Parties.  In  addition,  the  Settling 
Parties  will  receive  contribution 
protection  pursuant  to  section  113(f)(2) 
of  CERCLA.  Finally.  U.S.  EPA  will 
remove  its  lien  on  the  property. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice  the  Agencv 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modifv  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
DATES:  Comments  must  be  submitted  on 
or  before  December  lU.  2003. 


ADDRESSES:  The  proposed  settlement, 
additional  background  information 
relating  to  the  settlement,  and  the 
Agency's  response  to  any  comments 
received  are  available  for  public 
inspection  at  the  Arcanum  Public 
Library.  101  W.  North  Street,  Arcanum, 
Ohio,  and  at  the  EPA,  Region  5,  7th 
Floor  File  Room,  77  West  Jackson 
Boulevard,  Chicago,  Illinois.  In 
addition,  e  copy  of  the  proposed 
settlement  also  may  be  obtained  from 
Richard  M.  Mnrawski,  Assistant 
Regional  Counsel  (C-14J),  Region  V.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590,  or  by  calling  (312) 
886-6721.  Comments  should  reference 
the  Arcanum  Iron  and  Metal  Site, 
Arcanum,  Ohio  and  should  be 
addressed  to  Richard  M.  Murawski, 
Assistant  Regional  Counsel  (C-14J), 
Region  V,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Murawski,  Assistant 
Regional  Counsel  (C-14J),  Region  V,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  or  call  (312)  886-6721. 

Authoritjr:  The  Comprehensive 
Environmadtal  Response,  Compensation  and 
Liability  Apt.  as  amended.  42  U.S.C.  9601- 
967.5. 

Dated:  October  31.  2003. 
William  E.  Muno, 

Director,  Superfund  Division.  Region  5. 
|FR  Doc.  03-28216  Filed  11-7-03;  8:45  ami 
BILUNG  coat  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7584-7] 

Proposed  Administrative  Past  Cost 
Settlement  Under  Section  122(h)(1)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act:  In  the  Matter  of  Getzen  Musical 
Instruments  Superfund  Site,  Eikhorn, 
Wl  I 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Getzen  Musical 
Instruments  Site  ("the  Site")  in  Eikhorn. 
Wisconsin,  with  two  parties:  John  W. 
Dadmun  and  Harold  M.  Knowhon  ("the 


settling  parties").  The  settlement 
requires  the  settling  parties  to  pay 
S65.580.05  to  the  Hazardous  Substance 
Superfund. 

In  exchange  for  their  payments,  the 
United  States  covenants  not  to  sue  or 
take  administrative  action  pursuant  to 
Section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a).  to  recover  costs  that  the  United 
States  paid  in  connection  with  the  Site 
through  the  effective  date  of  the 
settlement.  In  addition,  the  settling 
parties  are  entitled  to  protection  from 
contribution  actions  or  claims  as  ^ 

provided  bv  Sections  113(f)  and 
122(h)(4)  of  CERCLA.  42  U.S.C.  9613(f) 
and  9fi22(h)(4).  for  response  costs 
incurred  by  EPA  at  the  Site  through  the 
effective  date  of  the  agreement. 

For  thirty  (30)  days  after  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify-  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  EPA's  Region  5 -Office  at 
77  West  Jackson  Boulevard.  Chicago. 
Illinois,  60604. 

DATES:  Comments  must  be  submitted  on 
ur  before  December  10.  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA's 
Record  Center,  7th  floor.  77  W.  Jackson 
Blvd.,  Chicago.  Illinois,  60604.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  Connie  Puchalski, 
Section  Chief .  U.S.  EPA.  Mail  Code  C- 
14j,  77  W.  Jackson  Blvd..  Chicago. 
Illinois,  60604,  telephone  (312)  886- 
6719.  Comments  should  reference  the 
Getzen  Musical  Instruments  Superfund 
Site,  Eikhorn,  Wisconsin,  and  EPA 
Docket  No.  V-W-04-C-763,  and  should 
be  addressed  to  Connie  Puchalski, 
Section  Chief,  U.S.  EPA.  Mail  Code  C- 
14}.  77  W.  Jackson  Blvd..  Chicago, 
Illinois.  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Puchalski.  Section  Chief.  U.S. 
■  EPA.  Mail  Code  C-14J,  77  W.  Jackson 
Blvd.,  Chicago.  Illinois.  60604, 
telephone  (312)  886-6719. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  of  1980.  as  amended,  42  U.S.C. 
9601.  etseq. 

Dated:  October  24,  2003. 
William  E.  Muno, 

Director.  Superfund  Division. 

[FRDoc.  03-28214  Filed  11-7-03;  8:45  am) 
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R378: 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice  57] 

Agency  Information  Collection 
Activities;  Proposed  Collection, 
Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States  (Ex-Im  Bank). 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Under  the  provisions  of  the 
i'dperw  ork  Reduction  Act  of  1995,  the 
Export-Import  Bank  of  the  United  States 
will  be  submitting  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revised 
exporter  and  banker  survey.  The 
purpose  of  the  survey  is  to  fulfill  a 
statutory  mandate  (The  Export-Import 
Bank  Act  of  1945,  as  amended,  12 
U.S.C.  635)  which  directs  Ex-Im  Bank  to 
report  annually  to  the  U.S.  Congress  any 
action  taken  toward  providing  export 
credit  programs  that  are  competitive 
with  those  offered  by  official  foreign 
export  credit  agencies.  The  Act  further 
stipulates  that  the  annual  report  on 
competitiveness  should  include  the 
results  of  a  survey  of  U.S.  exporters  and 
U.S.  commercial  lending  institutions 
which  provide  export  credit  to 
determine  their  experience  in  meeting 
financial  competition  from  other 


countries  whose  exporters  compete  with 
U.S.  exporters. 

Accordingly,  Ex-Im  Bank  is  requesting 
that  the  proposed  survey  (EIB  No.  00- 
02  be  sent  to  approximately  50 
respondents,  split  equally  between 
bankers  and  exporters.  The  revised 
survey  is  similar  to  the  previous  survey, 
as  it  asks  bankers  and  exporters  to 
evaluate  the  competitiveness  of  Ex-Im 
Bank's  programs  vis-a-vis  foreign  export 
credit  agencies.  However,  it  has  been 
modified  in  order  to  account  for  newer 
policies  and  to  capture  enough 
information  to  provide  a  better  analysis 
of  our  competitiveness.  In  addition,  the 
survey  will  be  available  on  Ex-Im  Bank's 
Website,  http://n'w\^:exim.gov,  with 
recipients  encouraged  to  respond  on- 
line as  well. 

DATES:  Written  comments  should  be 
received  on  or  before  Januarv'  9,  2004  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
and  requests  for  additional  information 
to  Alan  Jensen.  Export-Import  Bank  of 
the  U.S..  811  Vermont  Avenue,  NW., 
room  1279,  Washington,  DC  20571, 

(202) ses-^'f" 

SUPPLEMENTARY  INFORMATION:  With 

respect  to  the  proposed  collection  of 
information,  Ex-Im  Bank  invites 
comments  as  to 

—Whether  the  proposed  collection  of 
information  is  necessary  for  the 


proper  performance  of  the  functions 
of  Ex-Im  Bank,  including  whether  the 
information  will  have  a  practical  use; 

— The  accuracy  of  Ex-Im  Bank's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and 

—Ways  to  minimize  the  burden  of 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information  technology;  e.g., 
permitting  electronic  submission  of 
responses. 

Title  and  Form  Number:  2003 
Exporter  &  Banker  Sur\'ey  of  Ex-Im  Bank 
Competitiveness.  EIB  Form  00-02. 

OMB  Number:  3048-0004. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Annual  Number  of  Respondents:  50. 

Annual  Burden  Hours:  50. 

Frequency  of  Reporting  or  Use: 
Annual  Survey. 

Dated:  November 4,  2003. 
Solomon  Bush, 
Agency  Clearance  Officer. 

BILLING  CODE  6690-01 -M 
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PART  1  -  EXPORTER/BANKER  COMPANY  PROFILE 

en!"  ^or  answer  choice^-  to  questions  1-6  below.] 

I 


[Note:  See  "Pari  I  Attachm 
Compain  Name 


AUdress 


N'ears  m  Business 


Person  Completing  the  Sur\ey 


Phone  Number 


Years  in  Export! ng,'Trade  Finance 

Title 


Fax  Number 


t:mai! 


Have  you  used  I:A-lm  BankN  mediurri-term  or  long-term  program  in  the  previous 
calendar  \ear.' 


Which  medium  long-terni  programs  did  you  use?  Check  a!!  that  appb 


Insurance 


n  Loans 


□  Guarantci 


Compared  to  2002,  ni)  2003  volume  vi  vxpurts  trade  linance  >v\as: 


EXPORTERS 


2()U3  total  sales  vrilumc 


2003  total  U.b.  export  salc>  \olume 


%  of  total  export  sale:^  \oiume  liia;  '.\asEx-Im  Bank  >ut)pLined 


BANKERS 


2003  total  export  credit  extended  wati  a  term  over  une  )ear        j_£_ 


I 

°o  of  2003  total  expon  cred;:  extended  with  a  term  over  one  year  that  was  Ex-Im  Bank 
supported 
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PART  2-EXPERIENCE  WITH  FORFICN  EXPORT  (RKl)H  \(,KN(  IKS  i  Kao 

[Note:  See  "I\iri  2  AunchnwK!  "  u^r  the  possible  answer  choices  to  the  questions  below.] 


Please  inaicaic  >our  experience  ;n  liie  previous  calendar  year  in  using,  receiving  support 
trom  or  uorkuig  wiih  other  official  EGAs.  Please  select  the  appropriate  answer  for  each 

ECAlir^ied 


Canada  ^'EDC) 


r  ranee  .iv^ctace, 


Gerrna^v  '"He^r^es' 


ilaiy  (SACE) 


Jaoa-   JEiC) 


Japan  (NEXI) 
UK  (ECGD) 
Other  (identify) 

Other  (Identify) 
Other  (identify) 


i 


Please  indicaie  \om  experience  w.  me  previous  calendar  >ear  ;n  facing  competitors  that 
received  ^wx"?'^"^'-  ^rom  foreign  official  EGAs.  Pie^sc  >elevi  the  appropriate  answer  for 
each  HCA  nsieJ. 


Canada    EDC) 
^^ance  iCoface 
Germany  THemes) 

'taiy  'SACE 
Jaoan   JB^C; 


Japan  (NEXI) 

UK  ,ECGD, 

Other  (.laentifyj 


I ! 

r  '  ■ — -~ . 
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PART  2  (Continued) 


i 


Why  do  \'0U  approacii  !\-Ini  Bank  lur  ^upport.'   i^lea^e  indicate  the  approximate 
frequencv'  with  which  cadi  of  the  following  challenges  or  needs  arise,  as  well  as  a  typical 
region  or  situatum  that  presents  such  a  challenge/need. 

/"Att/c    Ulwn  the  survey  is  being  completed  on-line,  if  the  cursor  is  placed  over  the 
quesii'in  funher  explanation  of  that  question  will  "pop  up.  "  The  more  detailed 
expldndiio'w  we  found  in  the  "Part  2  Attachment.  "J 


Challenge/Need 

Face  competition  from  companies 

rece'v-e  EGA  supoort: 


that 


Typical  Region  or  Situation 


-  .no  a  lacK  o   L.se"i 
nancina  available: 


pf  .ate  market 


Neec  continuing  J  S  government 

irvoUement: 

Other  I'Piease  'dentify): 
Other  (Please  laentify): 
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Using  the  guide  below,  please  grade  Ex-Im  Bank  as  it  compares  to  other  ECAs  in  the 
following  categones: 

[Note:  mien  the  survey  is  being  completed  on-line,  if  the  cursor  is  placed  over  an 
element  in  yvhich  Ex-Im  Bank  is  to  be  graded  then  the  definition  of  that  element  will  "pop 
up.  ■■   The  defhutionsfor  each  of  the  elements  are  found  in  the  -Part  3  Attachment.  "J 


A+ 


A-/B+ 


B 


B-/C+ 


C-/D+ 


-  Fully  competitive.  Consistently  equal  to  the  (or  is  the  sole)  ECA  offering  the  most 

competitive  position  on  this  element.  Levels  the  playing  field  on  this  element  with  the  most 
competitive  offer  from  any  of  the  major  ECAs. 


Generally  competitive.  Consistently  offers  terms  on  this  element  equal  to  the  average 
terms  of  the  typical  major  ECA.  Levels  the  playing  field  on  this  element  with  the  typical  offer 
from  the  major  ECAs.  : 


=  In  between  A  and  B 


Modestly  competitive.  Consistently  offers  terms  on  this  element  equal  to  the  least  - 
competitive  of  the  major  ECAs.  Does  not  quite  level  the  playing  field  on  this  element  with 
most  of  the  major  ECAs. 


=  In  between  B  and  C 


-  Barely  competitive.  Consistently  offers  terms  on  this  element  that  are  a  notch  below. 

those  offered  by  any  of  the  major  ECAs.  Puts  exporter  at  financing  disadvantage  on  this' 
element  that  may.  to  a  certain  extent,  be  compensated  for  in  other  elements  or  by  exporter 
concessions. 


=  In  between  C  and  D 


=  Uncompetitive.  Consistently  offers  temis  on  this  element  that  are  far  below  those  offered 
by  other  major  ECAs.  Puts  exporter  at  financing  disadvantage  on  this  element  so 
significant  that  it  is  difficult  to  compensate  for  and  may  be  enough  to  lose  a  deal?  - 
=  Does  not  provide  program  or  element  ~ 


CORE  BUSINESS  POLICIES  AND  PRACTICES 


Ex-Im  Bank's  Cover  Policy 

Scope  of  country  risk 

Depth  of  non-sGi'ereign  nsk 

Breadth  of  availibity  (e.g.,  restrictions) 


Interest  Rate  Provided  by  Ex-Im  Bank 


Loans  (CIRR) 
Insurance  cover 
Guarantee  cover 


Ex-Im  Bank's  Risk  Premia  on 

Sovereign 

Non-sovereign 


Ex-Im  Bank's  Co-financing 

P  and  utility  of  biiatera  agreements 

Flexibility  in  one-off  deais 
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otiros 


P\RT3-E\>'1  Kll  N(  ,'    \M  m  [  \   iMLJUNK   \^  (  (iMl'XK!  t»   !(.  '  f  .l.>l  ITN 
ECAs  "'"" '^ ^  ^ ' ^--^-^ili^ 

Using  the  guide  below,  please  grade  Ex-Im  Bank  as  it  compares  to  other  EGAs  in  the 
following  categories: 

[Note:  WJien  the  survey  is  being  completed  on-line,  if  the  cursor  is  placed  over  an 
element  in  which  Ex-Im  Bank  is  to  be  graded  then  the  definition  of  that  element  will  -pop 
up.  "  The  definitions  for  each  of  the  elements  are  found  in  the  "Part  3  Attachment.  "J 


A-;B+ 


C-/D+ 


D 


-  f^^"y  competitive.  Consistently  equal  to  the  (or  is  the  sole)  EGA  offering  the  most 

competitive  position  on  this  element.  Levels  the  playing  field  on  this  element  with  thP  most 
competitive  offer  from  any  of  the  major  EGAs. 


-  Generally  competitive.  Consistently  offers  terms  on  this  elemerni^uiTTSTne^aveTige" 
terms  of  the  typical  major  EGA.  Levels  the  playing  field  on  this  element  v^ith  the  typical  offer 
from  the  maior  EGAs 


=  In  between  A  and  B 


Modestly  competitive.  Consistently  oners  terms  on  this  element  equal  to  the  least 

competitive  of  the  major  EGAs.  Does  not  quite  level  the  playing  field  on  this  element  v^flth 
most  of  the  major  EGAs. 


=  In  between  B  and  G 


-  Barely  competitive.  Consistently  offers  terms  on  this  element  that  are  a  notch  below 

those  offered  by  any  of  the  major  EGAs.  Puts  exporter  at  financing  disadvantage  on  this 
element  that  may,  to  a  certain  extent,  be  compensated  for  in  other  elements  or  by  exporter 

concessions. 


=  In  between  G  and  D 


=  Uncompetitive.  Consistently  offers  terms  on  this  element  that  are  far  below  those  offered 
by  other  major  EGAs.  Puts  exporter  at  financing  disadvantage  on  this  element  so 
significant  that  it  is  difficult  to  compensate  for  and  may  be  enough  to  lose  a  deal. 

~     r^/-^CiC     n/~«f    r^rf^\  i\r4n    v-vrM  >«r«-i_  ^    "    '  


Does  not  provide  program  or  element 


63791 


CORE  BUSINESS  POLICIES  AND  PRACTICFS 


Ex-Im  Bank's  Cover  Policy 
Scope  of  country  risk 
Depth  of  non-sovereign  risk 
Breadth  of  availibity  (e.g.,  restrictions) 


Interest  Rate  Provided  bv  Ex-Im  Bank 
Loans  (CIRR) 
Insurance  cover 
Guarantee  cover 


Ex-Im  Bank's  Risk  Premia  on 

Sovereign 

Non-sovereign 


Ex-Im  Bank's  Co-financinq 

#  and  utility  of  bilateral  agreements 
Flexibility  in  one-off  deals 
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PART  3  (Continued) 


Do  \ou  ha\e  an\  v\>inmctus  on  Ex-Im  Bank's  cover  policy,  interest  rates,  risk  premia  or 
co-tinaniing  a>  iho\  con.pare  to  those  offered  by  other  EGAs?  For  example,  what  core 
ba>ine<N  policiCN  and  practices,  if  changed,  would  impact  your  competitiveness :'  Please 
be  as  specific  as  possible.  j    . 


MAJUR  i'RUUR.\M^  .\ND  PERFORMANCE 


Ex-lm  Bank  s  Medium-Term  Program 


%  of  cover 
R.S".  racacity 


Ex-lm  Bank's  Long-Term  Program 
Pricing 
%  of  cover 
Risk  cacac  ty 


Ex-lm  Bank's  Large  Aircraft  Program 


r-teres:  'ate     _ 
%  of  cove^ 
Risk  capacity 


Ex-lm  Bank's  Project  Finance 

1       Core  c'og^arri  features 
^ecay^er-t  fiexib^hties 


Ex-lm  Bank's  Foreign  Currency  Guarantee 

Availability  of  ^^arc  currency  cover 
AvanaDiiity  of  iocai  cur-ency  cover 
Pricing 


Ex-lm  Bank  s  Support  for  Service  Exports 

Availability 

Repayment  terms 


I 

!).i  \oa  ha\c  an\  conirTicnts  on  Ex-lm  Bank's  programs  for  medium-  and  long-term 
tlnanc'.ng,  large  aircraft,  project  finance,  or  foreign  currency  guarantees  as  compared  to 
those  of  other  F-CA^^  Dv  you  have  any  comments  on  the  support  Ex-lm  Bank  offers  for 
services  exports  as  compared  to  that  offered  by  other  ECAs?  What  programs  or 
performance,  if  changed,  would  impact  your  competitiveness?  Please  be  as  specific  as 
possible. 
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PART3(Connnued) 

Tsmg  the  L'uide  bcloNs.  please  maieaie  the  cr^mpelitive  impact  of  the  following  economic 
philosophies  and  pubh>.  policies  on  Ex-lm  Bank's  support. 


+ 


Positive 


Neutral 


Negative 


Philosophy,  policy  or  program  has  a  positive  impact  on  Ex-Im 
Bank's  competitiveness  (moves  Ex-Im  Bank's  competitiveness 
grade  up  one  notch)     


Philosophy,  policy  or  program  has  a  neutral  impact  on  Ex-Im 
Bank's  competitiveness  (no  impact  on  Ex-Im  Bank's 
competitiveness  grade) 


Philosophy,  policy  or  program  has  a  negative  impact  on  Ex-Im 
Bank's  competitiveness  (moves  Ex-Im  Bank's  competitiveness 
grade  down  one  notch) 


ECONOMIC  {PHILOSOPHY 


63793 


Tied  aid 


WarK.et  ■/.■incCv'.S 


Do  you  ha\e  any  comments  on  Ex-Im  Bank's  competitiveness  \M!h  regard  to  tied  aid  or 
market  windows':^  For  example,  have  you  seen  compeliiion  supported  b\  n-irkc*  ■A-nj.nvs 
or  tied  aid  financing'^  Please  be  as  specific  as  possible.  \vu  ir.ax  aisr  pr,,-. ;  jc  .^..^     " 
specific  data  in  Part  4. 
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otire.s 


<i  iT'ti 


PART  3  (Continued) 


Using  the  guide  below,  please  indicate  the  competitive  impact  of  the  following  economic 
philosophies  and  public  policies  on  Ex-lm  Bank's  support. 


+ 


Positive 


Neutral 


NegaliXi 


Philosophy,  policy  or  program  has  a  positive  impact  on  Ex-Im 
Bank's  competitiveness  (moves  Ex-Lm  Bank's  competitiveness 
•  one  notch) 


Philosophy,  policy  or  program  has  a  nej.r.i.  ::;.;.:  ,  ; 
Bank's  competitiveness  (no  impact  on  Ex-Im  Bank's 
competiti\  cness  grade) 


Philosophy,  policy  or  program  has  a  negative  impact  on  Ex-Im 
Bank's  competitiveness  (moves  Ex-Im  Bank's  competitiveness 
grade  down  one  notch) 


ECONOMIC  PHILOSOPHY 


Tied  aid 


Market  windows 


or 


Do  you  have  any  comments  on  Ex-Im  Bank's  competitiveness  with  regard  to  tied  aid  .. 
market  windows?  For  example,  have  you  seen  competition  supported  by  market  windows 
or  tied  aid  financing?  Please  be  as  specific  as  possible.  You  may  also  provide  case 
specific  data  in  Part  4. 
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PART  3  (Continued) 

PUBLIC  POMCIES 
Ecciomc  .moact  [  |     Foreign  content     |  |     Locai  costs 

'  '     Envir 


PR  17/ShiDping 


invironment 


Do  you  have  any  comments'on  Ex«lm  Bank's  policies  as  they  conijarc  with  other  EC.A.S 
cr-njcniinL!  economic  impact,  foreign  content,  local  costs,  shipping  or  the  envircnmeni.' 
W  hcrj  other  PCAs  do  not  have  a  comparable  public  policy,  such  as  economic  impact  and 
shipping,  do  you  have  comments  on  the  impact  of  these  public  policies  to  Ex-lm  Bank's 
con:peii:;\eness?  For  example,  what  public  policies,  if  changed,  would  impact  your 
con.jxiiiiv  eness'^  Please  be  as  specific  as  possible. 


COMPETITIVENESS  WEIGHTING 


No\\  tha'  \  oa  b,a\  e  graded  Ex-Im  Bank  in  several  areas,  please  weight  the  overall 
importance  of  each  of  the  four  broad  categories  listed  above  to  Ex-Im  Bank's  overall 
cornpetitixeness    Please  ensure  that  the  sum  of  your  weights  equals  1 00%. 


Lore  ikisiness  I'oli^ies  aiij  Practices 
Major  tVograms  and  Performance 
I^conomic  Philosoph} 
Public  I'olicies 


[0-100%)] 
[0-100%] 
[0-100%] 
[0-100%] 


[Note:  The  unlirn  surwv  will  ensure  that  the  sum  of  the  four  percentage  weightings 
equals  1 00%.] 
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PART  5  -  GENERAL  COMMENTS 

This  space  is  provided  for  you  to  express  your  views  on  the  general  competitive 
environment,  trends  of  specific  competitors,  etc.  You  may  also  use  this  space  to  comment 
on  aspects  of  Ex-Im  Bank  programs,  particularly  those  not  addressed  in  the  above 

questions.  1  ' 


'FR  Dor  01-281,15  Filed  11-7-03;  8:45  am] 

BILLING  CODE  6690-01-C 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting:  Farm  Credit 
Administration  Board:  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the Covernment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  regular  meeting  of  the  Farm  Credit 
.Administration  Board  (Board). 
DATE  AND  "HME:  The  regular  meeting  of 
the  Board  will  he  held  at  the  offices  of 
tht'  f^irni  ( ^rt'dit  Administration  in 
McLean.  Virginia,  on  November  13, 
2003.  from  9  a.m.  until  such  time  as  the 
Board  ronckulfs  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanette  C.  Brinkley.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4004.  TTY  (703)  883-1056. 
ADDRESSES:  Farm  Credit 
.Administration.  l.SOl  Farm  Credit  Drive, 
McLean.  \'irtiinia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  ot  the  Board  will  be  open 
to  the  public  ilimited  space  available). 
and  parts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A  Approval  of  Minutes 
— (Jctober  9,  2003  (Open) 
B  Reports 

•  Corporate/  Non-corporate  Approvals 

•  Financial  Institution  Rating  Svstem 
(FIRS)— Sensitivity  to  Risk 

•  Capital  Markets  Specialist  Program 

•  Human  Development  Investment 
Group — Update 


•  Rotational  Assignments  as  Training 
and  Development 

•  Loan  Syndications — Update 

•  Rural  Home  Lending — Request  for 
Regulatory  Exception 

C.  New  Business — Regulations 

•  YBS  Proposed  Rule — Reopening  of 
Comment  Period 

Closed  Session' 

Reports 

•  Allowance  for  Loan  Losses — Update 

Dated:  Kovember  6,  2003. 
Jeanette  C,  Brinkley, 

Secretary^  Farm  Credit  Administration  Board. 
(FR  Doc,  03-28292  Filed  11-6-03;  11:12  am] 

BILLING  CODE  6705-01 -P 


FEDERAl  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  ot  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 


■  Sessioo  Closed-Exempt  pursuant  to  5  U.S.C. 
552b(c)(4)  (elandO).- 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BFIC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  .National  Information  Center 
website  at  i\i\iv. tfiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  4. 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  KSB  Bancorp.  Inc.,  Kaplan, 
Louisiana;  to  merge  with  Teche 
Bancshares,  Inc..  and  thereby  indirectly 
acquire  Teche  Bank  and  Trust  Co.,  both 
of  St.  Martinville,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System r November  4.  2003. 
Robert  deV  Frierson. 

Deputy  Serrftan-ofthp  Board. 

[FR  Doc.  03-28150  Filed  11-7-03:  8:45  am]   * 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Anticipated 
Availability  of  Funds  for  Family 
Planning  Services  Grants 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Population  Affairs, 


ACTION:  Notice;  correction. 


Federal  Register    \ Ol    bK    No.  21 7 /Monday.  November  10.  2003 /Not 


\re<: 


ri;i79: 


summary:  The  Office  of  Population 
Aflair..  OPHS.  HHS  published  a  notice 
in  the  Federal  Register  of  Thursday, 
June  19.  2003.  announcing  the 
anticipated  availability  of  funds  for 
family  planning  services  grants.  This 
notice  contained  an  error.  One  of  the 


Populations/areas  listed  as  available  for 
competition  was  not  available  for 
competition  in  2004.  A  correction  notic 
was  published  in  the  Federal  Register  of 
Thursday,  July  10,  2003.  Since  that 
time,  the  Population/ area  in  question 
has  become  available  for  competition. 
This  document  reinstates  the 
Population/ area  as  competitive  in  2004 

Table  I 


and  corrects  the  application  due  date 

T^,j  ,.,„„.,,..•„  ^._  ,^j.^^j  funding  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Moskosky,  301-594^008. 

( orrfi  tidi! 

In  the  Federal  Register  of  June  19. 
2003,  PR  Doc.  03-15514.  on  page  36805, 
correct  Table  I  to  read: 


States/Populations/areas  to  be  served 


Massachusens—Central/Southeast 

Connecticut  

Vermont  

Maine    


Virgin  Islands  

No  competitive  g'ants  in  2004. 


Region  I 

Region  II 
Region  III 


Region  (V 

Floriaa   Mianr   Daoe  County  ana  Flonaa  Keys 

Flonda   Create-  Orlando  area  (including  Orange,  Seminole,  Osceola  and 'Lake  Countiesr 

Region  V 

Illinois    

Wisconsin _^  ' 

Michigan 

Ohio '"""!"!!"'!!!!!!"!!!!!!!!!"!!!!"!!!"!!!! 

Illinois — Chicago  Area   -' 


Texas     

No  competitive  grants  in  2004 


Coioraoo 
North  Dakota 


Region  VI 
Region  VII 
Region  VIII 


Utah 

Northern  Mariana  Islands  

Region  IX 

Anzona 

Navajo  Nation  

Samoa 

Nevada 

(excluaing  Wasroe  and  0 
:  of  the  Marshall  Islands 

Jton      

lark  Counties)  

Republi 

Wasnmc 

Region  X 

Alaska. 

Municipality  of  Anchorage, 
3ton,  Seattle  Area  

Sitka  Borough,  Kenai  Peninsula  

Washinc 

Dated:  October  31,  2003. 

Alma  L,  Golden, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

[FR  Doc.  03-28198  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4150--34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Ufiice  of  Research  hitegrity  (ORI) 


Approximate 


Funding  avail- 
able 


Application 
due  date 


Approx.  grant 
funding  date 


Si, 468.500 

1.793,300 

655.100 

1,368,300 

09-01-03 
09-01-03 
0&-01-03 
09-01-03 

01-01-04 
01-01-04 
01-01-04 
01-01-04 

719,300 

05-30-04 

09-30-04 

525.300 
525,300 

05-30-04 
05-30-04 

09-30-04 
09-30-04 

7,599,00 
3,233,900 
6,916.100 
2,056,500 

200,250 

09-01-03 
11-01-03 
12-01-03 
12-01-03 
C5-30-04 

01-01-04 
03-01-04 
04-01-04 
04-01-04 
09-30-04 

11,074,00 

12-01-03 

04-01-04 

2.887,200 

807,000 

1 ,084,000 


115,400 
638,300 
145,600 
600,350 
146.400 

3,616,000 
665,500 
158,450 


09-01-03 
03-01-04 
03-01-04 


09-01-03 
03-01-04 
03-01-04 
03-01-04 
03-01-04 

09-01-03 

03-01-04 

5-30-04 


01-01-04 
07-01-04 
07-01-04 

01-01-04 

07-01-04 
07-01-04 
07-01-04 
07-01-04 


01-01-04 
07-01-04 
09-30-04 


and  the  Assistant  Secretar>'  for  Health 
have  taken  final  action  in  the  following 
case: 

Craig  H.  Gelband.  Ph.D..  University  of 
Florida:  Based  on  the  reports  of  two 
investigations  conducted  by  the 
University  of  Florida  (UF)  (UF  Reports) 
and  additional  analysis  conducted  by 
ORI  in  its  oversight  review,  the  U.S. 
Public  Health  Service  (PHS)  found  that 
Craig  H.  Gelband.  Ph.D.,  Associate 
Professor,  Department  of  Physiology, 
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College  of  Medicine  at  UF.  engaged  in 
scientific  misconduct  in  research. 
Publications  and  manuscripts 
containing  the  falsified  data  cited 
support  from  National  Institute.s  of 
Health  (NIH)  grants,  or  falsified  data 
was  inc:luded  in  NIH  grant  applications, 
as  follows: 

•  R29HL52189-0lA2,thenR01 
HL.'i2 189-05,  "Regulation  of  renal 
vascular  cells  in  hypertension". 

•  ROl  HL56921,  "ATI  receptor 
control  in  chronic  hvpertension", 

•  F32  HD08496,  "RoleofMNA  V2.3 
\n  uterine  contraction". 

•  R01/R37  HL49254,  "Ionic  & 
pharmacological  regulation  of  vascular 
cells". 

•  F32  HL08531.  "Hormonal 
regulation  of  renal  artery  ionci  currents" 

•  POl  DK41315,  "Regulatory 
mechanism  in  colonic  motility-program 
project". 

•  ROl  HL69034-01.  "Mechanisms  of 
cerebral  resistance  arterv  constriction." 

Specifically.  PHS  found  that: 
1.  Dr.  Craig  H.  Gelband  falsified  data 
based  on  contractile  tension  recording 
in  antisense  experiments  on  the 
angiotensin  enzyme  (ACE),  purportedly 
using  renal  arteriolar  smooth  musde 
tension  preparation: 

A.  by  falsely  labeling  the  tension 
nH:ordings  in  Figures  5.  6,  and  7  in  a 
publicaiion  by  Wang,  H..  Reaves,  P.Y., 
Gardon.  M.L..  Keene,  K..  Goldberg,  D.S., 
Gelband,  C.H.,  Katovich,  M.J.  &  Raizada, 
M.K.  "Angiotensin  I — converting 
enzyme  antisense  gene  therapy  causes 
permanent  antihypertensive  effects  in 
the  SHR.  ■  Hypertension  35[part  2]: 
2002-208,  2000  (subsequently  referred 
to  as  the   "Hypertension  2000  paper 
#1").  when  he  had  earlier  reported  the 
same  contractile  records  as  being  from 
experiments  on  the  angiotensin  receptor 
(not  the  enzyme),  in  Figures  6,  7,  and  8 
of  an  earlier  mini-review  by  Martens, 
f.R.  &  Gelband.  C.H.  "Ion  channels  in 
vascular  smooth  muscle:  Alterations  in 
essential  hypertension."  PSEBM 
218:192-200,  1998  (subsequently 
referred  to  as  the  PSEBAf  paper); 

B.  by  falsif\'ing  three  of  the  four  sets 
of  the  mean  data  that  were  in  fact  the 
same  for  both  the  FO  and  Fl  mean  data 
in  Figures  5  and  6  of  the  Hvpertension 
2000  paper  #1.  Dr.  Gelband  also 
dishonestly  provided  the  institution 
with  the  falsified/fabricated  tables  of  the 
mean  data  and  the  associated  false 
standard  error  values  as  evidence  that 
he  had  conducted  the  experiments  for 
Figures  5  and  6;  and 

C.  by  falsif\'ing  EC?,,  values  in  Table 

1  in  NIH  grant  application  HL52189-05; 
the  EC^,,  values  had  been  interpolated 
from  the  falsified  mean  and  SEM  data 


shown  in  Figures  5  and  6  in  the 
Hypertension  2000  paper  #1 . 

II.  Dr.  Gelband  falsified  data  in  the 
reporting  of  research,  misrepresenting 
current/voltage  (I/V)  data  to  be  results 
from  totally  different  experimental 
models  or  preparations  in  six 
publications  (including  one  manuscript 
"In-Press")  and  in  NIH  grant  application 
HL32189-05,  specifically: 

A.  as  Figure  lA,  in  Gelband,  C.H., 
Wang,  H.,  Gardon,  M.L.,  Keene,  K., 
Goldberg,  D.S..  Reaves.  P.,  Katovich, 
M.J.,  Raizada,  M.K.  "Angiotensin  1- 
converting  enzyme  antisense  prevents 
altered  rpnal  vascular  reactivity,  but  not 
high  blood  pressure,  in  spontaneously 
hypertensive  rats."  Hypertension  35 
(part  2]:209-213,  2000  (subsequently 
referred  to  as  the  "Hypertension  2000 
paper  #2"). 

B.  as  Pigure  2,  in  Martens,  J.R., 
Fergus,  D.J.,  Tamkun,  M.M.,  England, 
S.K..  Gelband,  C.H.  'identification  of 
voltage-gated  K  *  channel  genes 
contributing  to  the  decreased  renal 
arteriolar  K^  current  in  hypertension." 
/.  Biol.  Chen}  (MS  MOl 389200),  online, 
in  press  (subsequently  referred  to  as  the 
"fBC  paper").  /.  Biol  Chem  Online 
(submitted  and  withdrawn). 

C.  as  Pigure  4A,  in  Gelband,  C.H. 
"Protein  kinase  C  regulation  of  renal 
vascular  Kv  and  Ca^  *  channels  in 
hypertension."  Hypertension  Online 
paper,  withdrawn  (subsequently 
referred  to  as  the  "Hypertension  Online 
paper"). 

D.  as  Figure  3,  in  Gelband,  C.H., 
Reaves,  P.Y.,  Evans,  J.,  Wcing,  H., 
Katovich,  M.J.,  &  Raizade,  M.K. 
"Angiotensin  II  Type  1  receptor 
antisense  gene  therapy  prevents  altered 
renal  vascular  calcium  homeostasis  in 
hypertension."  Hypertension  33[part 
111:360-365,  1999' (subsequently  referred 
to  as  the  "Hypertension  1999  paper"). 

E.  as  Figures  4A  and  4B  in  Martens, 
I.R.,  Reaves,  P.Y..  Lu,  D.,  Katovich,  M.J., 
Berecek,  K.H.,  Bishop,  A. P.,  Raizade, 
M.K.,  &  Gelband,  C.H.  "Preventions  of 
renovascular  and  cardiac 
pathophysiological  changes  in 
hypertension  by  angiotensin  II  type  1 
receptor  antisense  gene  therapy."  Proc. 
Natl.  Aaad.  Sci.  95:2664-2669!  1998 
(subsequently  referred  to  as  the  "PNAS 
paper"). 

F.  as  Figure  5 A,  in  Reaves,  P.Y., 
Gelband.  C.H.,  Wang,  H.,  Yang,  H.,  Lu, 
D.,  Berecek,  K.H.,  Katovich.  M.J.. 
Raizada,  M.K.  "Permanent 
cardiovascular  protection  from 
hypertension  by  the  ATI  receptor 
antisense  gene  therapy  in  hypertensive 
rat  offspring."  Circ.  Bes.  85:344-350, 
1999  (subsequently  referred  to  as  the 
"Circ.  Res.  1999  paper"). 


1.  Dr.  Gelband  also  falsified  data  in 
the  proposing  of  research  by  submitting 
the  above  data  as  Figures  3,  14A,  14B, 
and  15  in  NIH  grant  application 
HL52189-05, 

III.  Dr.  Gelband  falsified  traces  of 
potassium  currents  in  Figure  4  of  the  /. 
Biol.  Chem  paper  [see  PHS  Finding  II) 
where  they  were  claimed  to  have  been 
recorded  from  smooth  muscle  cells  from 
rats  treated  with  antisense  to  potassium 
channels,  and/or  in  Figure  3  of  the 
Hypertension  Online  paper  (see  PHS 
Finding  II)  where  they  were  claimed  to 
have  been  records  from  rat  renal  cells 
treated  with  phorbol  esters  and  PKC 
inhibitors.  Furthermore,  the  potassium 
currents  were  recorded  from  neurons, 
not  from  smooth  muscles  as  falsely 
reported  in  these  publications. 

Dr.  Gelband  falsified  data  in  the 
proposing  of  research  by  submitting  the 
falsified  traces  of  potassium  currents  as 
Figure  9  in  NIH  grant  application 
HL5  2 189-05. 

IV.  Dr.  Gelband  falsified  data  by 
claiming  in  Figure  8  of  NIH  grant 
application  HL52189-Q5  and  in  Figure  2 
of  the  Hypertension  Online  paper  (see 
PHS  Finding  II)  to  have  generated  in  his 
laboratory  Western  blot  data  on  protein 
kinase  C  isoenzymes  in  renal  vascular 
smooth  muscle  cells,  while  in  fact  the 
data  were  actually  from  cultured 
neurons  collected  in  another  laboratory 
and  published  in  Pan,  S.J.,  Zhu.  M., 
Raizada.  M.K.,  Sumners.  C.  &  Gelband, 
C.H.  "Angiotensin  Il-mediated 
inhibition  of  neuronal  delayed  rectifier 
K*  current:  Role  of  protein  kinase  C-a." 
American  lournal  of  Physiology 
281:C17-C23.  2001  (subsequently 
referred  to  as  the  AfP  papier). 

V.  Dr.  Gelband  falsified  data  by 
misrepresenting  experimental  traces  he 
provided  as  the  unnumbered  topmost 
figure  on  Page  26  of  NIH  grant 
application  HL69034-01,  as  being 
recordings  showing  effect  of  indolactam 
inhibition  in  posterior  cerebral  arteriolar 
smooth  muscle  cells,  while  the  identical 
tracings  had  been  published  by  Dr. 
Gelband  as  Figures  2C  and  7D  of  the  A/P 
paper  (see  PHS  Issue  4).  where  they  had 
been  reported  as  being  tracings  from 
neuronal  cells. 

VI.  Dr.  Gelband  falsified  data  in  the 
unnumbered  rightmost  figure  on  Page 
25  of  NIH  grant  application  HL69034- 
01,  by  misrepresenting  the  data  as 
showing  potential  changes  induced  in 
cerebral  arterial  myocytes  by  IP3  and 
heparin,  while  the  same  data  were 
published  by  Dr.  Gelband  as  Figure  5C 
in  a  1997  publication:  Gelband.  C.H.  & 
Gelband.  H.  "CA-*  release  from 
intracellular  stores  is  an  initial  step  in 
hypoxic;  pulmonary  vasoconstriction  of 
rat  pulmonary  artery  resistance  vessels." 


Circulation  96:3647-3654,  1997 
(subsequently  referred  to  as  the 
"Circulation  paper")  as  representing 
changes  in  intracellular  calcium 
concentration  of  pulmonary  artery  cells 
induced  by  rvanodyne  and  hypoxia. 

VII,  Dr.  Gelband  falsified  electro- 
physiological records  by  reusing  th^ 
same  current-voltage  trace  as  the 
resonse  of  renal  vascular  cells  exposed 
for  2  seconds  to  Angiotensin  II  (Figure 
4C)  and  to  Caffeine  (Figure  4B)  on  p. 
124  of  the  publication  Gelband,  C.H.  & 
Hume  J.R,  -[Ca-^],  Inhibition  of  K* 
Channels  in  Canine  Renal  Artery .  A 
Novel  Mechanism  for  Agonist-Induced 
Membrane  Depolarization."  Circulation 
Research  77(1):121-130,  1995 
(subsequently  referred  to  as  the  "Circ. 
Res.  1995  paper"). 

Dr.  Gelband  also  submitted  the 
falsified  data  above  in  Figure  4  in  NIH 
grant  application  R29  JL52189-01A2, 

VIII.  Dr.  Gelband  fabricated  laboratory 
research  records  for  four  Western  blot 
experiments  during  the  investigation, 
withholding  from  the  institution  his 
associate's  notebook  from  which  he  had 
removed  four  labeled  autoradiographic 
films  from  separate  and  different 
experiments,  and  using  the  removed 
films  to  fabricate  a  laboratory  notebook 
containing  falsified  Western  blots. 
which  he  provided  to  UF  as  evidence 
that  he  had  conducted  the  experiments 
under  investigation. 

The  terms  of  this  Agreement  are  as 
follows: 

(1)  Respondent  agreed  to  exclude 
himself  voluntarily  from  any  contracting 
or  subcontracting  with  any  agency  of  the 
United  States  Government  and  from 
eligibility  or  involvement  in 
nonprocurement  programs  of  the  United 
States  Government  referred  to  as 
"covered  transactions"  as  defined  in  the 
debarment  regulations  at  45  CFR  part 
76.  for  a  period  of  ten  (10)  years, 
beginning  on  October  3.  2003. 

(2)  Respondent  agreed  to  exclude 
himself  voluntarily  from  serving  in  any 
advisory  capacity  to  PHS  including  but 
not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant,  for 
a  period  of  ten  (10)  years,  beginning  on 
October  3.  2003. 

(3)  Within  30  days  of  the  effective 
date  of  this  Agreement,  Respondent 
agreed  to  submit  letters  of  retraction  to 
the  following  journals  concerning  the 
specified  data  in  the  listed  articles: 

A.  Hypertension  2000  paper  #1: 
Figures  5.  6,  and  7  merited  retraction.  A 
retraction  has  been  submitted  relevant 
tu  this  paper. 

B  Hypertension  2000  paper  #1:  Figure 
1 A  merited  retraction.  A  retraction  has 
been  submitted  relevant  to  this  paper. 
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C.  JBC  paper:  Figure  2  and  Figure  4 
merited  retraction.  It  has  already  been 
withdrawn. 

D.  Hypertension  Online  paper:  Figure 
4A  and  Figure  3  merited  retraction.  It 
has  already  been  withdrawn. 

E.  Hypertension  1999  paper:  Figure  3 
must  be  retracted. 

F.  PNAS  paper  Figiore  4A  and  4B 
must  be  retracted. 

G.  Circ.  Res.  1999  paper:  Figure  5 A 
must  be  retracted. 

H,  Circ.  Res.  1995  paper  Figure  4C  or 
4B  must  be  retracted 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkwav.  Suite  750, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal. 

Director.  Office  of  Research  Integrity. 

[PR  Doc.  03-28197  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4150-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Siibstances  and 
Disease  Registry 

The  Board  of  Scientific  Counselors 
(BSC),  Agency  for  Toxic  Substances 
and  Disease  Registry 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  and  committee  meetings. 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  Dates:  1  p.ni.-5:30  p.m., 
December  1,  2003;  8:30  a,m.-4:30  p.m., 
December  2,  2003. 

Place:  Hilton  Atlanta  Hotel,  255  Courtland 
Street,  NE.,  Atlanta,  Georgia  30303. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  The  Board  of  Scientific 
Counselors.  ATSDR,  advises  the  Secretary, 
and  the  Administrator,  ATSDR.  on  ATSDR 
programs  to  ensure  scientific  quality, 
timeliness,  utility,  and  dissemination  of 
results.  Specifically,  the  Board  advises  on  the 
adequacy  of  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigations,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  or  de- 
emphasize.  In  addition,  the  Board 
recommends  research  programs  and 
conference  support  for  which  the  Agency 
awards  grants  to  universities,  colleges, 
research  institutions,  hospitals,  and  other 
public  and  private  organizations. 

Matters  To  Be  Discussed:  The  agenda  items 
for  the  meeting  will  include,  but  are  not 
limited  to,  an  update  and  discussion  on  the 


consolidation  of  tlie  National  Center  for 
Environmental  Health  (NCEH)  and  the 
Agency  for  Toxic  Substances  and  Disease 
RegisUr>'  (ATSDR);  review  of  previous 
discussions  for  consolidating  the  Board  of 
Scientific  Counselors  (BSC)  for  ATSDR  and 
the  Advisory  Committee  to  the  Director 
(ACD)  for  NCEH;  a  discussion  on  peer  review 
background  and  process:  introduction  of  the 
next  two  sessions  on  peer  review;  an 
overview  of  the  National  Exposure  Registry; 
discussion  of  future  role  of  BSC/ ACD 
inU-amural  program  reviews,  eligible 
programs  for  review,  and  program  reviews  in 
2004;  an  overview  of  existing  BSC  and  ACD 
subcommittees  and  working  groups:  review 
of  the  Community  and  Tribal  Subcommittee 
Evaluation  Report.  Recommendations,  and 
committee  membership;  discussion  of  the 
Social-Beha\ioral  Science  Workgroup's  new 
sU-ategic  initiative;  and  a  review  of  the  Health 
Department  Subcommittee  on  workforce 
development. 

Agenda  items  are  tentative  and  subject  to 
change. 

Contact  Person  for  More  Information: 
Robert  Spengler,  Sc.D..  Executive  Secretary 
BSC.  ATSDR,  M/S  E-28.  1600  Clifton  Road. 
NE..  Atlanta.  Georgia  303t33,  telephone  404/ 
498-0003. 

The  Director.  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  November  4.  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-28160  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0507] 

Agency  Emergency  Processing 
Request  Under  0MB  Review: 
Experimental  Study  of  Trans  Fat 
Claims  on  Foods 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
.\iiniinistration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  is  an  experimental  studv  of 
trans  fat  claims  on  foods  to  evaluate  the 
effects  of  various  possible  disclosure 
requirements  to  help  consumers 


63800 


I 

Federal  Register/ Vol.  68,  No.  217 /Monday,  November  10,  2003 /Notices 


understand  and  apply  trans  fat  claims 
that  thev  might  see  on  food  products. 
The  studv  IS  intended  to  estimate  the 
communication  effectiveness  of  these 
disclosure  requirements  in  realistic 
label  usage  situations  for  a  range  of 
products  that  may  bear  trans  fat  claims. 
DATES:  Fax  written  comments  on  the 
c  ollection  of  information  by  December 
I  (J.  2003.  FDA  is  requesting  approval  of 
this  emergency  processing  by  December 
in.  200:3 

ADDRESSES:  OMB  is  still  experiencing 
signifiiant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  comments  be 
faxed  to  the  Offic:e  of  Information  and 
Regulatory  Affairs.  OMB,  Mtn:  Fumie 
Yokota.  Desk  Officer  for  FDA.  FAX: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
iVggv  Robbni.s.  Office  of  Management 
Programs  (HFA-250).  Food  and  Drug 
Administration.  5H00  Fishers  Lane, 
Ruckviile,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  and  5 
CFR  1320.13.  The  information  is  critical 
to  the  agency's  mission  of  regulating 
food  labeling  and  is  needed  prior  to  the 
expiration  of  the  normal  time  periods 
for  OMB  clearance  under  the  PRA 
regulations  (5  CFR  part  1320).  Consumer 
education  activities  are  needed  to 
ensure  the  successful  implementation  of 
the  regulation  mandating  disclosure  of 
the  trans  fat  amount  on  food  label. 
Before  these  activities  can  be  completed, 
it  is  necessary  to  resolve  questions  about 
possible  accompanying  disclosure 
requirements  for  trans  fat  nutrient 
content  claims.  Delays  in  resolving  this 
issue  will  undercut  the  effectiveness  of 
these  activities  and  reduce  the  value  of 
mandatory  trans  fat  disclosure.  For  this 
reason,  the  use  of  normal  clearance 
procedures  would  be  likely  to  prevent 
or  disrupt  this  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

An  Experimental  Study  of  Trans  Fat 
Claims  on  Foods 

FDA  is  requesting  OMB  approval  of 
an  experimental  study  of  trans  fat 
claims  on  food  products  to  help  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  formulate  decisions  and 
policies  affecting  labeling  requirements 
for  trans  fat  claims  on  foods.  In  the 
Federal  Register  of  July  11,  2003  (68  FR 
41507),  FDA  published  an  advance 
notice  of  proposed  rulemaking  entitled 
"Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Labeling;  Consumer  Research 
to  Consider  Nutrient  Content  and  Health 
Claims  and  Possible  Footnote  or 
Disclosure  Statements."  The  document 
announced  that  the  agency  was  seeking 
information  about  possible  disclosure 
requirements  to  accompany  nutrient 
content  claims  about  trans  fatty  acids  to 
help  consumers  make  heart-healthy 
food  choices.  The  proposed  study  is 
intended  to  evaluate  the  ability  of 
several  such  disclosure  requirements  to 
enable  consumer  heart-healthy  food 
choices  in  order  to  provide  empirical 
support  for  possible  policy  decisions 
about  the  need  for  such  disclosures  and 
the  appropriate  form  they  should  take. 

FDA  pr  its  contractor  will  collect  and 
use  information  gathered  from  shopping 
mall  intercept  and  Internet  panel 
sample$  to  evaluate  how  consumers 
understand  and  respond  to  claims  on 
products  with  differing  fatty  acid 
profiles  and  possible  disclosure 
requirements  with  those  claims.  The 
distinctive  features  of  Internet  panel  and 
shoppiflg  mall  methodologies  for  the 


purpose  of  this  study  are  that  they  allow 
for  controlled  visual  presentation  of 
study  materials,  experimental 
manipulation  of  study  materials,  and 
the  random  assignment  of  subjects  to 
condition.  Experimental  manipulation 
of  labels  and  random  assignment  to 
condition  makes  it  possible  to  estimate 
the  effects  of  the  various  possible 
disclosure  statements  label  statements 
while  controlling  for  individual 
differences.  Random  assignment  ensures 
that  mean  differences  between 
conditions  can  be  tested  using  well 
known  techniques  such  as  analysis  of 
variance  or  regression  analysis  to  yield 
statistically  valid  estimates  of  effect 
size.  By  implementing  the  study  in  a 
large  nationallv  representative 
consumer  panel  with  600.000 
households  or  in  a  geographically 
diverse  set  of  shopping  malls,  the 
generalizability  of  the  findings  to  a  large 
fraction  of  the  general  population  is  also 
ensured. 

Participants  will  be  adults,  age  18  and 
older,  who  are  recruited  for  a  study 
about  foods  and  food  labels.  Each 
participant  will  be  randomly  assigned  to 
1  of  the  126  experimental  conditions 
consisting  of  fully  crossing  7  footnote 
disclosure  conditions.  3  product  types, 
3  fatty  acid  profiles  and  2  prior 
knowledge  conditions. 

Respondents  will  provide  background 
information  and  respond  to  package 
labels  that  contain  the  variations  of  label 
statements  to  be  tested.  Key  measures 
for  the  study  are  product  perception 
questions  about  the  labeled  food 
product  (expected  health  benefits, 
perceived  nutrition  ratings). 

FDA  will  use  the  information  from  the 
study  to  evaluate  regulatory  policy 
options.  The  agency  often  lacks 
empirical  data  about  how  consumers 
understand  and  respond  to  statements 
they  might  see  in  product  labeling.  The 
information  gathered  from  this  study 
can  be  used  by  the  agency  to  assess 
likely  consumer  responses  to  various 
disclosure  requirements  for  nutrient 
content  claims. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


"^ype  of  Survey 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

Intemet  survey 

2,520 

1' 

2,520 

.4 

1.008 

Total 

1 

1,008 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


We  anticipate  that  all  statistical  tests 
will  collapse  across  the  three  product 
categories.  We  estimate  that  20  subjects 
per  cell.  2.520  subjects  in  all.  will 
provide  adequate  power  to  identify 
small  to  medium  size  effects  (i.e.,  r  =  .15 
to  .30)  for  all  main  effects  and  first  order 
interactions  with  power  =  (1  -  beta)  well 
in  excess  of  .80  at  the  .05  significance 
level.  Power  for  second  and  third  order 
interactions  will  neressariiv  be  smaller, 
but  even  for  third  order  interactions, 
statistical  power  will  be  =.80  at  the  .10 
significance  level. 

Dated:  November  4,  2003. 
leffrey  Shuren 

Assistant  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003rM)506] 

Agency  Emergency  Processing 
Request  Under  Office  of  Management 
and  Budget  Review:  Experimental 
Study  of  Possible  Footnotes  and  Cuing 
Schemes  to  Help  Consumers  Interpret 
Quantitative  Trans  Fat  Disclosure  on 
the  Nutrition  Facts  Panel 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  (F"DA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergencv  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  is  an  experimental  .study  of 
possible  footnotes  and  c  uing  schemes  to 
help  consumers  understand  and  apply 
quantitative  trans  fat  information  they 
might  see  on  the  Nutrition  Facts  panel 
(NFP)  of  a  food  product.  The  studv  is 
intended  to  estimate  the  communication 
effectiveness  of  these  disclosure 
requirements  in  terms  of  the  ability  to 
help  consumers  make  heart-healthy 
product  decisions  in  realistic  label' 
usage  situations  for  a  range  of  products 
that  will  disclose  quantitative  trans  fat 
information. 

DATES:  Fax  written  comments  on  the 
collection  of  information  by  December 
10,  200,3.  FDA  is  requesting  approval  of 
this  emergencv  processing  bv  December 
10.2003 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail. 


including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  comments  be 
faxed  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attn:  Fumie 
Yokota,  Desk  Officer  for  FDA,  FAX: 
202-395-6974 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggv-  Robbins,  Office  of  Management 
Programs  (HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rock\-ill»'  MD  2(i8n~    -101-827-1223. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  and  5 
CFR  1320.13.  The  information  is  critical 
to  the  agency's  mission  of  regulating 
food  labeling  and  is  needed  prior  to  the 
expiration  of  the  normal  time  periods 
for  OMB  clearance  under  the  PRA 
regulations,  5  CFR  part  1320.  Consumer 
education  activities  are  necessar>^  to 
ensure  the  successful  implementation  of 
the  regulation  mandating  disclosure  of 
the  trans  fat  amount  on  food  label. 
Before  these  activities  can  be  completed, 
it  is  necessarv'  to  resolve  questions  about 
accompanying  footnotes  and  cuing 
schemes.  Delays  in  resolving  this  issue 
will  undercut  the  effectiveness  of  these 
education  activities  and  reduce  the 
value  of  mandatory  trans  fat  disclosure. 
For  this  reason,  the  use  of  normal 
clearance  procedures  would  be  likely  to 
prevent  or  disrupt  this  collection  of 
information. 

FDA  invites  comments  on  these 
topics:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologv'  and  assumptions  used; 

(3)  ways  to  enhance  the  qualitv,  utility, 
and  clarit}'  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technologv. 

Experimental  Study  of  Possible 
Footnotes  and  Cuing  Schemes  to  Help 
Consumers  Interpret  Quantitative 
Trans  Fat  Disclosure  on  the  Nutrition 
Facts  Panel  (NFP) 

FDA  IS  requesting  OMB  approval  of 
an  experimental  study  of  possible 
footnotes  and  cuing  schemes  to  help 
consumers  interpret  quantitative  trans 
fat  disclosure  on  the  NFP  to  help  FDA's 


Center  for  Food  Safety  and  Applied 
Nutrition  formulate  decisions  and 
policies  affecting  labeling  requirements 
for  trans  fat  disclosure,  in  the  Federal 
Register  of  July  11,2003  (68  FR  41507). 
FDA  published  an  advance  notice  of 
proposed  rulemaking  entitled  "Food 
Labeling:  Trans  Fatty  Acids  in  Nutrition 
Labeling:  Consumer  Research  to 
Consider  Nutrient  Content  and  Health 
Claims  and  Possible  Footnote  or 
Disclosure  Statements,  '  stating  that  the 
agency  is  seeking  information  about 
whether  it  should  consider  statements 
about  trans  fat,  either  alone  or  in 
combination  with  saturated  fat  and 
cholesterol,  as  a  footnote  in  the 
Nutrition  Facts  panel  to  enhance 
consumers'  understanding  about  such 
cholesterol-raising  lipids  and  how  to 
use  disclosed  information  on  the  label 
to  make  healthy  food  choices.  The 
proposed  study  is  intended  to  evaluate 
the  ability  of  several  possible  footnotes 
and  cuing  schemes  to  enable  consumer 
heart-healthy  food  choices  in  order  to 
provide  empirical  support  for  possible 
policy  decisions  about  the  need  for  such 
requirements  and  the  appropriate  form 
they  should  take. 

Ft)A  or  its  contractor  will  collect  and 
use  information  gathered  from  shopping 
mall  intercept  and  Internet  panel 
samples  to  evaluate  how  consumers 
understand  and  respond  to  possible 
footnotes  and  cuing  schemes.  The 
distinctive  features  of  internet  panel  and 
shopping  mall  methodologies  for  the 
purpose  of  the  study  are  that  they  allow 
for  controlled  visual  presentation  of 
study  materials,  experimental 
manipulation  of  study  materials,  and 
the  random  assignment  of  subjects  to 
condition.  Experimental  manipulation 
of  labels  and  random  assignment  to 
condition  makes  it  possible  to  estimate 
the  effects  of  the  various  possible 
footnotes  and  cuing  schemes  while 
controlling  for  individual  differences 
between  subjects.  Random  assignment 
ensures  that  mean  differences  between 
conditions  can  be  tested  using  well- 
known  techniques  such  as  analysis  of 
variance  or  regression  analysis  to  yield 
statistically  valid  estimates' of  effect 
size.  By  implementing  the  studv  in  a 
large  nationally  representative 
consumer  panel  with  600,000 
households  or  in  a  geographically 
diverse  set  of  shopping  malls,  the 
generalizability  of  the  findings  to  a  large 
fraction  of  the  general  population  is 
ensured. 

Participants  will  be  adults,  age  18  and 
older,  who  are  recruited  for  a  study 
about  foods  and  food  labels.  Each 
participant  will  be  randomly  assigned  to 
one  of  the  42  experimental  conditions 
consisting  of  fully  crossing  seven 
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possible  footnotes/cuing  schemes.  3 
produrt  tvpes,  and  .'.  prior  knowledge 
conditions. 

FDA  will  use  the  information  from  the 
study  to  evaluate  regulatory  and  policy 
options.  The  agency  often  lacks 


empirical  data  about  how  consumers 
understand  and  respond  to  statements 
they  might  see  in  product  labeling.  The 
information  gathered  from  this  study 
can  be  used  to  estimate  consumer 
comprehension  and  behavioral  impact 


of  \arious  footnotes  and  cuing  schemes 
intended  to  enable  better  understanding 
of  quantitative  trans  fat  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  i 


Type  of  Survey 

No.  of  Respondents 

Annual  (frequency 
per  Response 

Total  Annual  Responses 

1              -■     - 
Hours  per  Response            Total  Hours 

Internet  Survey 

2,520 

- 

1 

2,520 

.4                            1,004 

Total 

1,004 

'  There  are  no  capital 

Trosts  or  operating  and  maintenande  costs  associated  with  this  collection  of  information 

We  estimate  that  60  subjects  per  cell, 
2,520  subjects  in  all.  will  provide 
adequate  power  to  identify  small  to 
medium  size  effects  (i.e.,  r  =.15  to  .30) 
for  all  main  effects  and  first  order 
interactions  with  power  =  (1  -  beta)  well 
in  excess  of  .80  at  the  .05  significance 
level.  Power  for  second  and  third  order 
interactions  will  necessarily  be  smaller, 
but  even  for  third  order  interactions, 
statistical  power  will  be  =.80  at  the  .10 
significance  level. 

Dated;  November  4,  2003. _ 
Jeffrey  Shuren, 

As>,tst'int  Commissioner  for  Policy. 
[FR  Doc.  03-28195  Filed  11-7-03;  8:45  am] 
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Agency  Emergency  Processing  Under 
Office  of  Management  and  Budget 
Review;  Experimental  Study  of  Health 
Claim  Disclaimers  on  Foods 

AGENCY:  Fijud  and  Drug  Administration, 

HH.S 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 
th.it  <i  proposed  collection  of 
iiifornidtion  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(thf  PRA).  The  proposed  collection  of 
information  is  an  experimental  study  of 
health  claims  on  food  product  labels  to 
evaluate  the  communication 
effectiveness  of  various  possible 
Libeling  statements  (i  e.,  disclaimers)  to 
convsy  differing  levels  of  scientific 
support  for  health  claims.  The  study 
examines  the  c;ommunication 
effectiveness  of  disclaimers  in  realistic 


label  us4  situations  for  a  range  of  health 
claims  and  associated  food  products 
that  may  bear  such  health  claims. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  December 
10,  2003.  FDA  is  requesting  approval  of 
this  emergency  processing  by  December 
10,  2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  infotmation  collection  are  received, 
OMB  recommends  that  comments  be 
faxed  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attn:  Fumie 
Yokota,  Desk  Officer  for  FDA,  FAX: 
202-395-6974 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvillt'   MD  208=i7,  301  827-1223. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j)  and  5  CFR  1320.13).  The 
informalion  is  critical  to  the  agency's 
mission  of  regulating  food  labeling. 
Currently  FDA  is  operating  under 
interim  procedures  for  reviewing 
qualified  health  claims  on  conventional 
foods  and  dietary  supplements 
("Guidance  for  Industry  and  FDA: 
Interim  Procedures  for  Qualified  Health 
Claims  in  the  Labeling  of  Conventional 
Human  Food  and  Human  Dietary 
Supplements."  that  published  in  the 
Federal  Register  of  July  10,  2003  (68  FR 
41387-41390)).  This  interim  approach 
was  necessitated  by  various 
developments  since  the  passage  of  the 
Nutrition  Labeling  and  Education  Act 
(NLEA),  including  successful  legal 
challenges  based  on  the  First 
Amendment.  The  interim  procedures 
provide  guidance  to  industry  regarding 
how  the  agency  will  respond  to 
qualified  health  claims  until  the  agency 


can  promulgate  notice-and-comment 
rulemaking.  However,  guidance 
documents  do  not  establish  legally 
enforceable  responsibilities  and  are 
intended  only  as  recommendations. 

The  interim  procedures  strain  the 
agency's  limited  resources  for  reviewing 
qualified  health  claims.  Qualified  health 
claims  greatly  increase  the  number  of 
potential  health  claims  and  as  a  result 
the  agency  anticipates  a  far  greater 
number  of  health  claim  petitions.  The 
agency  included  criteria  for  prioritizing 
petitions  in  order  to  maximize  the 
public  health  benefit  of  its  interim 
qualified  health  claim  procedure,  which 
will  necessitate  delays  for  some 
petitions.  The  interim  guidance  also 
creates  uncertainty  for  industry,  since 
qualified  health  claims  are  permitted 
through  a  letter  of  enforcement 
discretion,  and  are  not  authorized 
through  a  regulation.  This  is  likely  to 
inhibit  some  companies  from  submitting 
petitions  during  the  interim  period. 
FDA  prefers  that  this  interim  period  be 
as  short  as  possible. 

Consumer  data  are  important  to  the 
development  of  new  regulations  for 
health  claims.  A  central  consideration 
in  the  development  of  a  new  regulatory 
framework  for  qualified  health  claims  is 
the  importance  of  ensuring  that  such 
claims  can  be  made  in  a  way  that  is  not 
misleading  to  consumers.  The  agencv 
recognizes  that  it  is  unknown  whether 
consumers  can  distinguish  between 
differing  levels  of  scientific  support  and 
there  are  no  consumer  data  currently 
available  to  assess  the  effectiveness  of 
wording  options  proposed  for  conveying 
the  different  levels.  The  interim 
guidance  relies  on  limited  prior 
experience  under  a  temporary  policy  of 
enforcement  discretion,  using  ad  hoc 
health  claim  disclaimers. 

Given  the  uncertainties  and 
constraints  inherent  with  interim 
guidance  and  the  ab.sence  of  relevant 
consumer  data  to  address  questions 
raised  by  the  new  approaches  to  health 
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claims  under  consideration,  we  are 
seelcing  emergency  approyal  of  the 
proposed  study  in  order  to  provide 
needed  consumer  data  in  time  to  assist 
the  agency  in  developing  new 
regulations  for  qualified  health  claims. 

FDA  invites  comments  on  these 
topics:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
[2]  the  accuracy  of  FDA's  estimate  of'the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Experimental  Study  of  Health  Claim 
Disclaimers  on  Foods 

FDA  is  requesting  OMB  approval  of 
an  experimental  study  of  health  claims 
and  disclaimers  on  food  labels  to  help 
the  Center  for  Food  Safety  and  Applied 
Nutrition  formulate  decisions  and 
policies  affecting  labeling  requirements 
for  qualified  health  claims.  Several 
possible  approaches  to  implementing 
this  qualified  health  claim  scheme  that 
differ  in  terms  of  the  specific  language 
and  form  of  disclaimers  used  to  convey 
level  of  scientific  certainty  are  evaluated 
in  terms  of  the  ability  of  the  proposed 
approach  to  accurately  convey  the 
actual  level  of  scientific  uncertainty  for 
the  stated  claim. 

The  recent  report  of  the  FDA  Task 
Force  (Consumer  Health  Information  for 
Better  Nutrition  Initiative  Task  Force 
Final  Report,  )uly  10.  2003)  describes  a 
four-level  rating  scheme  for  evaluating 
petitioned  claims  (consisting  of 
unqualified  claims  that  meet  the 
standard  of  significant  scientific 
agreement  as  defined  by  NLEA  and 
three  levels  of  qualified  claims 
supported  by  decreasing  levels  of 
scientific  evidence).  The  proposed 
consumer  research  is  designed  to  test 
approaches  to  conveying  levels  of 
scientific  uncertainty  through  the  use  of 
disclaimers  that  are  linked  to  this  four- 
level  rating  scheme  for  petitioned  health 
claims. 


The  proposed  study  is  intended  to 
evaluate  the  effectiveness  of  several 
possible  options  for  communicating  the 
strength  of  scientific  evidence  for  a 
given  health  claim  across  a  range  of 
health  claims  of  varying  scientific 
certainty.  The  evidence  should  provide 
empirical  support  for  possible  policy 
decisions  about  the  need  for  disclaimers 
to  minimize  consumers' 
misunderstanding  and  misapplication  of 
qualified  heahh  claims  and  the  optimal 
language  and  the  form  such  disclaimers 
should  take.  The  impact  of  disclaimers 
is  examined  across  a  range  of  measures 
that  capture  what  is  conveyed  about  the 
state  of  scientific  certaintyfor  the  claim 
as  well  as  the  impact  of  the  qualified 
health  claim  on  attributions  about  the 
food  product  that  displays  the  claim. 
FDA  will  conduct  an  experimental 
study  using  shopping  mall  intercept 
samples.  The  mall  intercept 
methodology  allows  controlled 
presentation  of  visual  materials, 
experimental  manipulation  of  study 
materials,  and  the  random  assignment  of 
participants  to  experimental  conditions. 
The  experimental  manipulation  of  label 
conditions  and  random  assignment  to 
conditions  allows  for  statistical 
estimates  of  the  effects  of  different 
approaches  to  conveying  level  of 
scientific  support  and  allows 
quantitative  comparisons  of  the 
effectiveness  of  different  forms  and 
wording  options  for  health  claim 
disclaimers.  Random  assignment 
ensures  that  mean  differences  between 
conditions  can  be  tested  using 
established  techniques  such  as  analysis 
of  variance  and  multiple  regression 
analysis  to  yield  statistically  valid 
estimates  of  effect  size. 

The  study  design  is  based  on  the 
controlled  presentation  of  realistic 
product  labels  that  earn,-  health  claims 
for  four  nutrient/disease  health  claims. 
The  four  health  claims  that  are  tested 
var\-  in  terms  of  the  degree  of  scientific 
evidence  underlying  the  health  claim. 
Label  conditions  consist  of  different 
forms  and  specific  wordings  for 
disclaimers  that  accompany  the 
nutrient/disease  health  claim  as  well  as 
various  control  conditions  that  assess 
how  consumers  view  the  product  and 
the  scientific  evidence  in  the  absence  of 
an  explicit  health  claim  on  the  product 
label. 

Participants  will  be  recruited  using 
standard  mall  intercept  methods. 


implemented  in  6  geographically 
dispersed  shopping  malls.  Participants 
are  adults,  aged  18  and  older  who  do 
half  or  more  of  the  grocery  shopping  for 
their  household.  Each  site  will  have  the 
same  number  of  replicates  of  the 
experimental  design  that  include  all 
counterbalancing  factors. 

Four  different  schemes  for 
communicating  strength  of  science  are 
tested:  Point-Counterpoint  (claim, 
followed  by  disclaimer),  Embedded 
language  (disclaimer  first).  Report  Card 
(A-D  letter  ratings)  and  Graphic  (graphic 
device  to  illustrate  the  rating  scheme). 
Each  scheme  adopts  the  four-level 
strength  of  science  ranking  system 
described  in  the  Interim  Guidance. 

The  study  includes  four  control 
conditions,  representing  important 
types  of  label  statements  and  label  users 
that  constitute  benchmarks  for  assessing 
the  direction  and  magnitude  of  effects 
due  to  communications  about  the 
strength  of  scientific  evidence  for  the 
health  claims:  (1)  "Tombstone"  control 
with  no  nutrient  content  or  health 
claim,  (2)  nutrient  content  claim,  but  no 
health  claim,  (3)  "full  information 
control"  in  which  the  participant  is 
provided  with  a  summan'  of  the 
scientific  evidence  for  the  claim  prior  to 
observing  food  labels  and  (4)  expert     • 
controls,  based  on  separate  information 
gathered  from  nutrition  experts 
knowledgeable  about  the  diet-disease 
relationship. 

The  key  measures  for  this  study  are 
the  perceived  strength  of  science'for  the 
claim  that  is  conveyed  by  the  label 
condition  and  product  perception 
questions  about  the  labeled  food 
product  (expected  health  benefits, 
perceived  nutrition  ratings)  that  identify 
the  practical  impact  of  the  product 
label. 

FDA  will  use  the  information  from 
this  study  to  guide  the  development  of 
regulatory  policy  options  related  to 
qualified  health  claims.  The  agency 
acknowledges  the  lack  of  empirical  data 
about  how  consumers  understand  and 
respond  to  statements  they  see  in 
product  labeling.  The  information 
gathered  in  this  study  can  be  used  by 
the  agency  to  assess  likely  consumer 
responses  to  various  options  for 
qualifying  health  claims  based  on  varied 
levels  of  scientific  evidence. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1— Estimated  Annual  Reporting  Burden^ 


Number  of  Respondents 

''""''ReSnre''  "*'   j    ''^'^^  A"""-'  ^^^^^^^^ 

Hours  per  Response 

Total  Hours 

1,920 

1 

1,920 

.30 

576 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


The  approaches  and  wording  options 
for  (lualified  health  claims  of  central 
interest  ti)  the  agency  requires  a 
complex  experimental  design.  To  ensure 
adequate  power  to  identify  differences, 
the  minimum  cell  size  is  60 
participants.  This  will  be  sufficient  to 
identify  small  to  medium  effects  (i.e.,  r 
==.15  to  .30)  for  all  main  effects  and  first 
order  interactions  with  power  =  (1  - 
betaj,  well  in  excess  of  .80  at  the  .05 
significance  level. 

Datt-d   November  4.  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Dor  03-28196  Filed  11-7-03;  8:45  ami 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No. 2002P-04311 

Determination  That  Delcobese 
(Amphetamine  Adipate,  Amphetamine 
Sulfate,  Dextroamphetamine  Adipate, 
Dextroamphetamine  Sulfate)  Tablets 
and  Capsules  Were  Not  Withdrawn 
From  Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY-  Food  and  Drug  Administration. 

HUS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Vdministration  (P'DA)  has  determiiTed 
that  Delcobese  (amphetamine  adipate. 
amphetamine  sulfate, 
dextroamphetamine  adipate, 
dextroamphetamine  sulfate)  tablets  and 
capsules  were  not  withdrawn  from  sale 
for  reasons  of  safety  or  effectiveness. 
This  determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDAs)  for  generic 
versions  of  Delcobese  tablets  and 
capsules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aileen  H.  Ciampa,  Center  for  Drug 
Evaluation  and  Research  lHFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockviiie.  MD  20857,  .301-594- 
204! 

SUPPLEMENTARY  INFORMATION:  In  1984. 

Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 


Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved.  Sponsors  of 
ANDAs  do  not  have  to  repeat  the 
extensive  clinical  testing  otherwise 
necessary  to  gain  approval  of  a  new 
drug  application  (NDA).  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  tJiat  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1964  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(i)(7)),  which  requires 
FDA  to  publish  a  list  of  all  approved 
drugs.  FDA  publishes  this  list  as  part  of 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
'Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safetv  or  effectiveness  (§  314.162)  (21 
CFR314.162)). 

Under  314.161(a)(1)  ofthe  act  (21  CFR 
314.161(8)(1)),  the  agency  must 
determine  whether  a  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  may  be 
approved.  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
drug. 

Delcobese  (amphetamine  adipate, 
amphetamine  sulfate, 
dextroamphetamine  adipate, 
dextroarfiphetamine  sulfate)  tablets 
(1.25  milligrams  (mg),  2.5  mg,  3.75  mg, 
5  mg)  were  the  subject  of  approved 
ANDA  83-563.  Delcobese 
(amphetamine  adipate,  amphetamine 
sulfate,  dextroamphetamine  adipate, 
dextroamphetamine  sulfate)  capsules 
(1.25  mg,  2.5  mg,  3.75  mg,  5  mg)  were 
the  subject  of  approved  ANDA  83-564. 
Both  AT^As  were  submitted  by  Delco 


Chemical  Co.,  but  ownership  was  later 

transferred  to  Lemmon  Co  Delcobese 
tablets  and  capsules  were  labeled  for  the 
following  indications:  (1)  Narcolepsy; 

(2)  behavioral  syndrome  characterized 
by  hyperactivity,  distractabilitv.  and 
impulsiveness  in  children  (currentlv 
commonly  known  as  attention  deficit 
hyperactivity  disorder  or  ADHD);  and 

(3)  exogenous  obesity.  Prior  to 
Delcobese's  discontinuation.  FDA 
proposed  to  remove  the  exogenous 
obesity  indication  from  the  labeling  of 
all  drug  products  containing  an 
amphetamine,  including  Delcobese 
products,  and  offered  the  application 
holders  an  opportunity  for  hearing  (44 
FR  41552,  July  17.  1979).  That  notice  is 
still  pending.  While  it  is  pending,  the 
exogenous  obesity  indication  may  not 
be  approved  for  ANDAs  relying  on 
Delcobese  tablets  or  capsules  as  their 
listed  drug  (21  CFR  314.127(a)(9)). 

On  February  22.  1985,  Lemmon  Co. 
notified  FDA  that  Delcobese  capsules 
had  not  been  manufactured  since  March 
1984.  On  June  4.  1990.  FDA  requested 
that  Lemmon  Co.  withdraw  ANDAs  83- 
563  and  83-564  because  the  marketing 
of  both  Delcobese  capsules  and  tablets 
had  been  discontinued.  On  February  24, 
1993.  Lemmon  Co.  requested  the 
withdrawal  of  ANDAs  83-563  and  83- 
564.  Accordingly.  FDA  withdrew 
approval  of  the  applications  in  a 
Federal  Register  notice  (58  FR  27737, 
May  11.  1993).  Delcobese  was  moved 
from  the  prescription  drug  product  list 
to  the  "Discontinued  Drug  Product  List" 
section  of  the  Orange  Book. 

In  a  citizen  petition  submitted  under 
21  CFR  10.30  dated  September  20,  2002 
(Docket  No.  02P-0431),  as  amended  by 
a  letter  dated  October  23.  2002, 
Sonnenschein  Nath  &  Rosenthal 
requested  that  FDA  determine  whether 
Delcobese  tablets  and  capsules  were 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness. 

The  agency  has  determined  that 
Delcobese  tablets  and  capsules  were  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  The  petitioners 
identified  no  data  or  other  information 
suggesting  that  Delcobese  tablets  and 
capsules  were  withdrawn  from  sale  as  a 
result  of  safety  or  effectiveness 
concerns.  FDA  has  independently 
evaluated  relevant  data,  including 
postmarketing  adverse  event  reports,  but 
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has  found  no  information  that  would 
indicate  this  product  was  withdrawn  for 
reasons  of  safety  or  effectiveness. 
Finally,  an  NDA  for  a  similar 
amphetamine/dextroamphetamine  salt 
combination  was  recently  approved 
after  the  product  was  found  to  be  safe 
and  effective  for  the  treatment  of  ADHD. 

After  considering  the  citizen  petition 
and  reviewing  its  records.  FDA 
determines  that,  for  the  reasons  outlined 
above.  Delcobese  tablets  and  capsules, 
approved  under  ANDAs  83-563  and  83- 
364.  were  not  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness. 
.Accordingly,  the  agency  will  continue 
to  list  Delcobese  tablets  and  capsules  in 
the  "Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  As  a  result, 
ANDAs  that  refer  to  Delcobese  tablets 
and  capsules  may  be  approved  by  the 
agency  for  appropriate  indications. 

Dated:  November  3,  2003. 
Jefirey  Shuren, 
Assistant  Commissioner  for  Policy. 


[PR  Doc.  03-28193  Filed  11-7-03;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  20G3D-0498] 

Compliance  Program  Guidance  Manual 
7371.009;  Bovine  Spongiform 
Encephalopathy/Ruminant  Feed  Ban 
inspections;  Availability 

agency:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  compliance  program 
guidance  manual  (CP)  entitled  "Bovine 
Spongiform  Encppholopath\ /Ruminant 
Feed  Ban  Inspections.  '  This  CP  is 
intended  to  assist  investigators  in 
determining  compliance  with  the  FDA 
regulation  prohibiting  the  use  of 
specified  animal  proteins  in  ruminant 
feeds  (21  CFR  589.2000),  The  purpose  of 
this  regulation  is  to  prevent  the 
establishment  and/or  amplification 
within  the  United  States  of  bovine 
spongiform  encephalopathy  (BSE),  a 


fatal  degenerative  nerve  disease  of 

cattle. 

DATES:  Submit  written  or  electronic 
comments  on  the  CP  at  anv  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  CP  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinarn^'  Medicine  (CV'M),  Food 
and  Drug  Administration,  7519  Standish 
PI..  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Copies  of  the  CP  also  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  The  CVM 
home  page  includes  a  link  to  tlie  CP  and 
may  be  accessed  at  http://i\'WM:fda.gov/ 
cvm.  Submit  written  comments  on  the 
CP  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:/// 
y^"i^'w.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  guidance  document  and 
the  docket  number  found  in  the  heading 
of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  concerning  this 
compliance  program:  Neal  Dataller, 
Center  for  Veterinary  Medicine,  HFV- 
230,  Food  and  Drug  Administration, 
7500  Standish  PL.  Rm.  E441,  Rockville, 
MD  20855,  301-827-0163,  e-mail: 
n  ba  talle@cvm .  fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  4,  1997.  the  ruminant  feed 
ban  regulation  in  §  589.2000  (21  CFR 
589.2000)  became  effective.  This 
regulation  prohibits  the  use  of  certain 
proteins  derived  from  mammalian 
tissues  in  the  feeding  of  ruminant 
animals.  The  regulation  is  intended  to 
prevent  the  establishment  and/or 
amplification  within  the  United  States 
of  BSE,  a  fatal  degenerative  nerve 
disease  of  cattle. 

BSE  is  the  bovine  form  of  a  group  of 
uniformly  fatal  neurological  diseases 
known  as  transmissible  spongiform 
encephalopathies  (TSEs).  BSE  appears 
to  be  spread  through  the  feeding  to 
cattle  of  protein  derived  from  TSE- 
infected  animal  tissues.  Specifically, 
epidemiologic  evidence  gathered  iii  the 
United  Kingdom  suggests  an  association 
between  BSE  and  the  feeding  to  cattle  of 
protein  derived  from  sheep  infected 
with  scrapie,  another  TSE.  BSE 
represents  a  public  health  concern 
based  on  the  possible  connection 


between  BSE  and  a  form  of  human  TSE, 
new  variant  Creutzfeldt-Jacob  disease 
(nv-CJD),  that  is  believed  to  have 
resulted  from  people  eating  ruminant 
tissues  infected  with  the  BSE  agent.  BSE 
has  had  a  devastating  economic  effect 
on  the  livestock  Lndustrv  in  countries 
where  it  has  been  identified  or 
suspected.  BSE  has  not  been  diagnosed 
in  the  United  States. 

The  regulation  in  §  589.2000  affects 
renderers,  protein  blenders,  commercial 
animal  feed  manufacturers,  distributors 
(including  retailers),  transporters  of 
animal  feed  and  feed  ingredients,  on- 
farm  animal  feed  mixers,  and  ruminant 
feeders.  Based  on  the  acute  need  to 
prevent  the  entr\-  and  spread  of  BSE. 
FDA  has  set  a  goal  of  full  compliance 
with  the  regulation.  This  CP  is  intended 
to  assist  in  the  conduct  of  inspections  to 
enforce  §  589.2000  and  thereby 
minimize  risk  to  human  or  animal 
health. 

n.  Significance  ul  Guidance 

This  CP  is  being  issued  as  a  level  1 
guidance  consistent  with  our  good 
guidance  practices  (GGPs)  regulation  in 
§10.115(21  CFR  10.115).  It  is  being 
implemented  immediately  without  prior 
public  comment,  under  §"l0.115(g)(2), 
because  of  the  agency's  urgent  need  to 
provide  guidance  and  instructions  to 
both  agency  and  state  investigators  in 
conducting  inspections  under 
§  589.2000  for  preventing  the 
introduction  and  amplication  of  BSE  in 
the  United  States.  Such  guidance  is 
presently  not  available.  However,  under 
GGPs,  FDA  requests  comments  on  the 
guidance  and  will  revise  the  document, 
if  appropriate.  Comments  will  be 
considered  by  the  agency  in  the 
development  of  future  policy. 

The  CP  represents  the  FDA's  current 
thinking  on  the  subject.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
or  the  public.  Alternative  methods  may 
be  used  as  long  as  they  satisfy  the 
requirements  of  the  applicable  statutes 
and  regulations. 

UL  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  tl»e 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Division  of  Dockets  Management 
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hotween  9  A.m  and  4  p  in  .  .Monday 
thrcnigh  Fridav 

IV'.  Electronic  Access 

Copies  of  the  CP  may  also  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  The  CVM 
home  page  includes  a  link  to  the  CP  and 
may  be  accessed  at  http://www.fda.gov/ 
cvm. 

Dated;  November  3.  2003. 
feffrey  Shuren, 

As.'iistant  Commissioner  for  Policy. 

|FR  Dot:.  03-28192  Filed  11-7-03;  8:45  am] 

BILLING  CODE  J160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Pediatric 
Preclinit:al  Testing  Program. 

Date:  December  2.  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6116 
Executive  Boulevard.  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Lalita  D.  Palekar.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  National  Institutes  of  Health.  6116 
Executive  Boulevard.  Room  8105,  Bethesda, 
MD  20892-7405,  (301)  496-7575. 

(Catalogue  of  Fede^a^  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
[  reatment  Research;  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support, 
93.398.  Cancer  Research  Manpower;  93.399, 
r^incer  Control.  National  Institutes  of  Health, 
MHS) 


Dated;  .\ovember  4.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

fFR  Doc.  03-28237  Filed  11-7-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  , 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)tand  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
D-jClinical  Studies. 

bate:  December  10-11,  2003. 

Time:  8  Am  to  2  PM. 

Agenda:^o  review  and  evaluate  grant 
applicationjs. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD  10814. 

Contact  ferson:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Research 
Programs  RJeview  Branch,  National  Cancer 
Institute,  Division  of  Extramural  Activities, 
6116  Executive  Blvd..  8th  Floor,  Bethesda, 
MD  20892-f8328.  301-496-9767, 
wm63f@nill.gov. 

(Catalogue  Df  Federal  Domestfc  Assistance 
Program  Ncs.  93.392,  Cancer  Construction; 
93.393,  CaBcer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cattcer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 


Dated;  November  4,  2003. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-28238  Filed  11-7-03;  8:45  amj 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclosf^ 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Trauma  and  Burn. 

Date:  December  3-5,  2003. 

Time:  B  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loews  Hnlel.  4  150  East  Mississippi 
Avenue,  Denver,  CO  80246. 

Contact  Person:  Carole  H.  Latker,  PhD, 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  3AN-18B, 
Bethesda,  MD  20892,  301-594-2848. 
latkerc@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862.  Genetics  and 
Developmental  Biolog\  Research;  93.88, 
Minority  Access  to  Research  Careers;  93,96, 
Special  Minoritv  Initiatives,  National 
Institutes  of  Health.  HHS) 

Dated:  November  4.  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  oj  Fi'deral  .Advisory 
Committee  Policy. 

[FR  Doc:.  03-28229  Filed  11-7-03;  8:45  amj 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public:  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5, 
ll.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  propertv  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Commiltee:  National  Institute  of 
"Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Preventing 
Complications  of  Cirrhosis  with  Antivirals. 

Date:  December  2.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard.  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Dan  Matsumoto,  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  Room  749,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-8894. 
matsuwotod@extra.niddk.nih.gov. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Kidney 
Development. 

Date:  December  11,  2003. 

Time:  8  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn,  1516  Aero  Drive, 
Linthicum.  MD  21090. 

Contact  Person:  Dan  Matsumoto.  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK.  Room  749,  6707 
Democracy  Boulevard.  National  Institutes  of 
Health.  Bethesda.  MD  20892,  (301)  594-8894. 
matsumotod@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  4.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policv. 

(FR  Dor   03-28230  Filed  11-7-03;  8:45  am) 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C.. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Master  Contract  for 
Preclinical  Development. 

Date:  December  4-5,  2003. 

Time:  December  4,  2003,  8:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Marriott  Gaithersburg 
Washingtonian  Center.  9751  Washingtonian 
Boulevard.  Gaithersburg,  MD  20878. 

Time:  December  5,  2003,  8:30  a.m.  to  12 
p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Marriott  Gaithersburg 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Gregory  P.  )arosik,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  National  Institutes  of  Health/ 
NIAID,  6700B  Rockledge  Drive.  MSC  7616, 
Bethesda,  MD  20892,  (301)  496-0695. 
giarosik@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  Natural  Institutes  of  Health,  HHS) 

Dated:  November  4.  2003. 
LaVeme  Y.  .Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28231  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended..  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Training  Grant  Review. 

Date:  November  20,  2003. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700.  6700B  Rockledge  Drive. 
Bethesda.  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Roberta  Binder.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  NIAID,  6700B 
Rockledge  Drive,  Rm  2155.  Bethesda.  MD 
20892,  301-496-7966,  rbl69n@nih.gov. 
'   This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immimology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  November  4   2003. 
LaVeme  Y.  Strintifit'ld^ 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-28232  Filed  11-7-03;  8:45  am) 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
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IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6j,  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
prr)pert\  suc:h  as  patentable  material. 
and  personal  information  c:oncerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  pers(^nal  privacy. 

\ame  of  Committee:  National  Institute  of 
.•\llergv  and  Infectious  Diseases  Special 
Emphasis  Panel.  Administrative  Resource  for 
Biodefense  Proteomic  Centers. 

Date  December  3-5,  2003. 

Time:  December  3,  2003,  8:30  a.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Marriott 
VVashingtonian  Center.  9751  Washingtonian 
Boulevard.  Salon  C,  Gaithersburg,  MD  20878. 

Time:  December  4,  2003,  8:30  a.m.  to  5 
p.m. 

.Agenda;  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center.  9751  Washingtonian 
Boulevard.  Salon  C,  Gaithersburg,  MD  20878. 

Time:  December  5,  2003,  8:30  a.m.  to  12:30 
p  rn. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  (Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard.  Salon  C.  Gaithersburg.  MD  20878. 

Contact  Person:  Vassil  St.  Georgiev.  PhD. 
Scientific  Review  .-Hdministrator.  Scientific 
Review  Program.  Division  of  E.xtramural 
Activities.  M.MD.  NIH  DHHS.  Room  2102, 
B-OO-B  Ru(.icledge  Drive.  MSC  7616, 
Belhesda.  .MD  2089.i,  I3U1)  496-2550, 
vg8q®nih.gov 

(Catalogue  of  Federal  Domestic  A.ssistance 
Program  Nos  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  Natural  Institutes  of  Health,  HHS) 

Dated   November  4.  2003. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc  03-28233  Filed  11-7-03;  8:45  am] 

BtLLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4]  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  R21  Application. 

Date:  November  17,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Willco 
Building.  6000  ELxecutive  Blvd.  Rockville, 
MD  20852  (Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda.  MD  20892-7003.  301-443-9787, 
etaylor@niaaa.nih.gov. 

This  notice  is  being  pubUshed  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nob.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Saarvice  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 
Dated:  November  4.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28235  Filed  11-7-03;  8:45  am) 

BILLING  COOe  4140-01-M 

\ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Health;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  'I'rama.  Burn  and  Perioperative 
Surgerv. 

Date:  December  1.  2003. 

Time:  1  p.m.  to  4  p. in. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  National  Institutes  ot  Health, 
Natcher  Building  45.  Room  S.^NlZF, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Helen  R.  Sunshine,  PhD., 
Chief,  Office  of  Scientific  Review.  National 
Institutes  of  General  Medical  Sciences. 
National  Institutes  of  Health.  Natcher 
Building,  Room  3AN12F.  Bethesda,  MD 
20892.  :301-594-2881, 
sunshinb&nigms. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,375,  Minority  Biomedical 
Research  Support;  93821.  Cell  BioKogy  and 
Biophysics  f^esearch:  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  .Access  to  Research  Careers;  93.96, 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  November  4,  2003. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policv. 

[FR  Doc  03-28236  Filed  1 1-7-03;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS 
Clinical  Studies  and  Epidemiology  Study 
Section. 

Date:  November  10-11.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  fjotel,  3000  M  Street,  NW., 
Washington.  DC  20007. 

Contact  Person:  Ranga  V.  Srinivas.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health  6701  Rockledge  Drive.  Room  5222. 
MSC  7852.  Bethesda,  MD  20892,  301-435- 
1167,  shnivar@csr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  MDCN 
Fellowship  Review  Meeting. 

Date:  November  18-19.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Churchill  Hotel.  1914  Connecticut 
Avenue,  NW  .  Washington,  DC  20009. 

Contact  Person:  Mary  Custer.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7850,  Bethesda,  MD  20892,  (301)-435- 
1164,  custerm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  E.  Coli 
Subtyping. 

Date:  November  18.  2003, 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  10892. 
(Telephone  Conference  Call). 

Contact  Person:  Diane  L.  Stassi.  PhD. 
Scientific  Review  Administrator,  IDM  IRC. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  3202,  MSC  7808,  Bethesda,  MD  20892, 
301-435-2514.  stassid@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Urology 
SBIR/STTR  Review. 

Dale:  November  18.  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  .Avenue.  NW,  Washington.  DC 
20007. 

Contact  Person:  Shirley  Hilden,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review-.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4218. 
MSC  7814.  Bethesda,  MD  20892,  (301)  435- 
1198. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
CVB02(M):  Sodium  Sensing. 

Date:  November  18,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4128, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1850,  dowellr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict:  Nutrition  and  Metabolism. 

Date:  November  18,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6170. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044,  leszczyd@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  NMB 
(02)  Neuroendocrinology  of  Sleep  and 
Feeding  Behavior. 

Da^e;  November  18,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170. 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1018,  debbasg@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  Uming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Candida 
Adherence. 

Date:  November  18,  2003. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
{Telephone  Conference  Call). 


Contact  Person:  Marian  Wachtel.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3208. 
MSC  7858.  Bethesda.  MD  20892.  301-435- 
1148.  wachtelm@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Bacterial 
Gene  Regulation. 

Date:  November  18,  2003. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call), 

Contact  Person:  Rolf  Menzel.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3196. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
0952,  menzelro@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
M  52R:  PAR-03-032:  Tissue  Engineering 
Research  Partnerships. 

Date:  November  18-19,  2003. 

Time:  5  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Haves  Street,  Ariington,  VA 
22202. 

Contact  Person:  Jean  D.  Sipe.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Rm.  4106. 
MSC  7814,  Bethesda.  MD  20892-7814.  301/ 
435-1743.  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
11:  Small  Business:  Biodefense  Vaccines. 

Date:  November  19.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesida  Metro  Center.  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  hiary  Clare  Walker.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  43.5- 
1165.  walkermc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Re\iew  Special  Emphasis  Panel.  Chemical 
Sensess. 

Dare:  November  19.  2003. 
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Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Belhesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  lohn  Bishop.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5180. 
MSC  7844.  Bethesda.  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cognitive 
Neuroscience:  Computational. 

Date:  November  19,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than<»5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  PTHA 
(03)  M:  Growth  Factors  and  Myocardial 
Ischemia. 

Date:  November  19.  2003. 

Time:  1:15  p.m.  to  2:15  p.m. 

Agenda:  To  review  eind  evaluate  grant 
applications. 

P/nce;  National  Institutes  of  Health,  Center 
for  Scientific  Review,  6701  Rockledge  Drive, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Larry  Pinkus,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda.  MD  20892,  (301)  435- 
1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Development  and  the  Effects  of  Stress. 

Date:  November  19.  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call), 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4100. 
MSC  7184,  Bethesda.  MD  20892,  301^35- 
1260.  sosteka@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  te  the  liming 


limitations  iniposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Therapy. 

Date:  November  IS,  2003. 

Time:  3  pjn.  to  5  p.m. 

Agenda:  'Po  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Morris  I.  Kelsey,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  670t  Rockledge  Drive.  Room  6158. 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
2477,  kelseym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  itnposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scienlific 
Review  Special  Emphasis  Panel,  MDCN 
Fellowship  Review  Group  B — Physiology, 
Pharmacology  and  Molecular  Structure. 

Date:  November  20.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  "Jo  review  and  evaluate  grant 
application^. 

P/oce,- Ch«rchill  Hotel,  1914  Connecticut 
Avenue,  NW,  Washington.  DC  20009. 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Scienlific  Review  Administrator  and  Chief, 
MDCN  Scientific  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4146, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1248.  jelsemac@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  14  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycje. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group, 
NeuroAIDS  and  other  End-organ  Diseases 
Study  Section. 

Dafe,  November  20-21,  2003. 

Time:  8  ajn.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hiljon  Hotel  Embassy  Row,  2015 
Massachusaits  Avenue  NfW,  Washington.  DC 
20036. 

Contact  Person:  Abraham  P,  Bautista.  MS, 
MSC,  PhD.  Scientific  Review  Administrator, 
Center  for  Scienlific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102,  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scienlific 
Review  Special  Emphasis  Panel,  Behavioral 
and  Clinical  Neuroscience  Fellowships. 

Date:  November  20-21,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wastin  Grand,  2350  M  Street.  NW, 
Wa.shingtoa,  DC  20037. 

Contact  Person:  Sherry  L.  Stuesse,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5188, 
MSC  7846,  Bethesda.  MD  20892,  (301)  435- 
1785.  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Neuroinformatics  Research. 

Date:  November  20.  2003. 

Time:  8:30  a,m,  to  4  p.m, 

Agenda:lo  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Mary  Custer,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockiedgp  Drive.  Room  5102, 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
1164.  custerm@c.sr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\'ame  of  Committee:  Center  lor  Scientific 
Review  Special  Emphasis  Panel.  Research  on 
Children  Exposed  to  Violence 

Da/p;  November  20-21.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Belhesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Karen  Sirorco.  PhD. 
Scientific:  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848.  Bethesda.  MD  20892.  301-435- 
0676,  siroccok@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  HOP: 
Review  of  SSPS  Non-ROls. 

Date:  November  20.  2003. 

Time:  9  a.m.  to  4  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Valerie  Durrant.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3148. 
Bethesda.  MD  20892.  (301)  435-3554, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scienlific 
Review  Special  Emphasis  Panel.  ZRGl  TPM 
02M:  Sytoplasmic  [Damage  and  Genotixity. 

Date:  November  20.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 
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Contact  Person:  Martin  L  Padarathsingh. 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1717.  padaratm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  tlie  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel.  Apoptosis. 

Datf':  November  20.  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Bell.  PhD,  Scientific 
Review  Administrator."  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6188,  MSC  7804. 
Bethesda,  MD  20892.  (301)  451-6754, 
bellmar@csr.nih.gov. 

This  notice  is  being  pubHshed  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Trypanosome  Molecular  Biology. 

Date:  November  20,  2003. 

Time:  1:30  p.m.  to  3;30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.- National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3210, 
MSC  7808,  Bethesda,  .MD  20892,  (301)  435- 
1150,  poIitisa@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel, 
Immunology:  Signaling  and  Interferon 
Exposure. 

Date:  November  20,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4212. 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
3565.  nigidas&csr. nih. gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Neuroinformatic  Research. 

Date:  November  20.  2003. 

Time:  4  p.m.  to  4:30  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select.  8120  Wisconsin 
Avenue,  Maryland  Room.  Bethesda,  MD 
20814. 

Contact  Person.  Mary  Custer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102. 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1164,  r(Jsterm@csr.nj/i.go»'. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Tobacco 
Documents  Research. 

Date:  November  21.  2003. 

Time.  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Ellen  K.  Schwartz.  EDD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3168. 
MSC  7770,  Bethe.sda,  MD  20892.  301^35- 
0681,  schwarte@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  TPM 
(04)M:  Mechanisms  of  Carcinogenesis. 

Date:  November  21,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1717,  padaratm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Leishmania 
Pathologies. 

Date:  November  21,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD. 
Scientific  Review  Administrator,  Center  for 
.Scientifl-c  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3210. 
MSC  7804.  Bethesda,  MD  20892,  301-435- 
1150,  poUitJsa@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


iVame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Epstein  Ban- 
Virus  and  Transcription. 

Date:  November  21,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  )oanna  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3198, 
MSC  7808.  Bethesda,  MD  20892,  301-435- 
1151,  pyperj@csr.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  LAM: 
Cognitive  Processes. 

Date:  November  21,  2003. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chronic 
Fatigue  Svndrome/Fibiomvalgia  Syndrome 
SEP  (02). 

Date:  November  21,  2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  ]  Terrell  Hoffeld,  DDS. 
PhD,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  301-435- 
1781,  th88q@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892.  93.983,  NaUonal 
'institutes  of  Health,  HHS) 
Dated:  November  4.  2003. 
La\  erne  "^    Stringfipld 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-28234  Filed  11-7-03:  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Pri'pirt'iiness  and  Re.sponse  Directorate, 
1    >   Dt'pdrtment  of  Hom.eland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Mdndgement  Agency  (FE\L\)  has 
submitted  tlie  following  proposed 
information  collection  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 

Titlp:  General  Admissions 
.Application  (Lon^  and  Short  Forms)  and 
Stipend  Forms. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  \'umber:  1660-0007, 

Abstract:  Students  use  the  following 
FEMA  forms  to  apply  to  National  Fire 
Academy  and  Emergency  Management 
Institute  courses; 

a   FEMA  Form  75—5,  General 
.Admissions  Application,  to  admit 
.ipplif  ants  to  courses  and  programs 
offered  at  National  Emergency  Training 
Center  (NETC),  MVVEOC  and  various 
locations  throughout  the  United  States. 
Applicants  complete  FEMA  Form  75-5" 
and  send  it  to  the  Office  of  Admissions. 
NETC  persLinnel  use  the  application  to 
determine  eligibility  for  courses  and 
programs  offered  bv  NFA  and  EMI. 

b.  FEMA  Form  75-5a,  General 
Admissions  Application  Short  Form,  to 
admit  applicants  to  riourses  and 
programs  offered  at  NETC.  MVVEOC. 
and  various  locations  throughout  the 
United  States.  Applicants  use  these 
forms  only  when  NETC  personnel  do 
not  need  to  determine  eligihilitv  for 
courses  and  programs  offered  bv  NFA 
and  EMI.  Both  forms  75-5  and  75-5a  are 
currentlv  available  electronicallv  for 
downloading,  filling  out.  and  printing. 

c.  FEMA  Forms  75-3  and  75-3A 
Student  Stipend  .Agreement  and  Student 
Stipend  Agreement  (Amendment), 
respectively,  will  also  be  available  to 
students  electronicallv  since  it 
constitutes  a  part  of  the  application  and 
admission  process  for  which  forms  75- 

5  and  75-5a  will  be  used. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 


Not-for-profit  institutions.  Federal 
Government,  and  State,  local  or  tribal 
government. 

Number  of  Respondents:  205,000. 

Estimated  Time  per  Respondent: 
FEMA  Form  75-5,  9  minutes  for  the 
paper  version  and  10  minutes  for  the 
automated  version;  FEMA  Form  75-5a, 
6  minutes  for  the  paper  version  and  8 
minutes  for  the  automated  version; 
FEMA  Form  75-3  and  FEMA  Form  75- 
3a,  2  minutes  each. 

Estimated  Total  Annual  Burden 
Hours;  34,166  hours. 

Frequency  of  Response:  One-time. 

Commests:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
FEMAs  Desk  Officer  at  the  Office  of 
Management  and  Budget  at  e-mail 
address:  David_Rostker@omb.eop.gov 
within  30  days  of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Muriel  B.  Anderson,  Chief, 
Records  Management  Branch  at  e-mail 
address: 

InformationCollections@dhs.gov  to 
requests  additional  information  or 
copies  of  the  information  collection. 

Dated:  November  4,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc,  03-28169  Filed  11-7-03;  8:45  am] 

BILLING  CODE  9110-07-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-^4-46) 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Application  Submission 
Requirements— Section  811 
Supportive  Housing  for  Persons  With 
Disabilities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
*  soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  9, 

2004 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  propofial.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@;bud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  Spearmon,  Director.  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  7th  Street, 
SW.,  Washington.  DC  20410,  telephone 
(202)  708-3000  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  w^ho  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application 
Submission  Requirements — Section  811 
Supportive  Housing  for  Persons  with 
Disabilities. 

OMB  Control  Number,  if  applicable: 
2502-0462. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
collection  of  this  information  is 
necessary  to  the  Department  to  assist 
HUD  in  determining  an  applicant's 
eligibility,  and  their  ability  to  develop 
housing  for  persons  with  disabilities 
within  statutory  and  program  criteria.  A 
thorough  evaluation  of  an  applicant's 
submission  is  necessarv  to  protect  the 
government's  financial  interest. 

Agency  form  numbers,  if  applicable: 
HUD-50071.  HUD-92016-CA.  HUD- 
92041.  HUD-92042,  HUD-92043,  HUD- 
2530,  HUD-2880.  HUD-2990.  HUD- 
2991,  HUD-424B.  SF-424,  SF  LLL, 
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Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  mformation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  e.stimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
10.741;  the  number  of  respondents  is 
260  generating  approximately  260 
annual  responses:  the  frequency  of 
response  is  on  occasion:  and  the 
estimated  time  needed  to  prepare  the 
responses  varies  from  10  minutes  to  13 
hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C,  chapter  35.  as  amended. 

Dated:  October  30,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

IFR  Doc.  03-28144  Filed  11-7-03;  8:45  am] 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4818-N-12] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment:  Notice 
of  Funding  Availability  for  tfie 
Community  Development  Work  Study 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 

ACTION:  Notice 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review .  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  January  9, 

2004 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW..  Room  8228. 
Washington,  DC  _'()41  0-6000 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Brunson.  202-708-3061.  ext. 
3852  (this  is  not  a  toll-free  number],  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  oi  Housing  and  Urban 
Development  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  the  Community 
Development  Work  Study  Program. 

OMB  Control  Number:  2526-0-[75 
(exp.  10/31/03). 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
information  is  being  collected  to  select 
applicants  for  awards  in  this  statutorily 
created  competitive  grant  program  and 
to  monitor  performance  of  grantees  to 
ensiue  that  they  meet  statutory-  and 
program  goals  and  requirements. 

Agency  Form  Numbers:  HUD  424, 
HUD  424B,  HUD  2880,  HUD  2993,  HUD 
2994.  HUD  30007,  HUD  30013,  HUD 
30014,  HUD  30015.  HUD  96010-1. 

Members  of  the  Affected  Public: 
Institutions  of  higher  learning 
accredited  by  a  national  or  regional 
accrediting  agency  recognized  by  the 
U.S.  Department  of  Education,  Area- 
Wide  Planning  Organizations  (APO), 
and  states. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  grant  award  will  be  submitted  once 
a  year.  The  following  chart  details  the 
respondent  burden  on  an  annual  and 
semi-annual  basis: 


Appftcants  

Semi-Annual  Repo^ls 

Final  Reports   

Recordkeeping  

Total  


Number  of  re- 
spondents 


Total  annual 
responses 


60 
60 
30 
30 


60 
60 
30 
30 


Hours  per  re- 
sponse 


Total  hours 


40 
6 
8 
5 


59 


2400 
360 
240 
150 

3150 


Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  chapter  35, 
as  amended. 

Dated  N"o\ember  3,  2003. 
Darlene  F.  Williams, 

General  Deputy  Assistant  Secretary  for  Policy 

Development  and  Research. 

(FR  Doc.  03-28145  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

AGENCY:  Department  of  Interior.  Office 
of  the  Secretary. 

ACTION:  Notice  of  meeting. 


SUMMARY:  this  notice  announces  an 
upcoming  meeting  of  the  Delaware  & 


Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-^63). 

Meeting  Date  and  Time:  Fridav, 
November  14,  2003,  Time  1:30  p.m.  to 
4  p.m. 

Address:  Raubsville  Inn.  25  Canal 
Road.  Easton  PA  18042. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  &  Lehigh 
National  Heritage  Corridor  and  State 


63814 


Federal  Register /Vol.  68.  No.  217 /Monday,  November  10.  2003 /Notices 


Heritage  Park.  The  Commission  was 
established  to  assist  the  Commonwealth 
of  Pennsylvania  and  its  political 
subdivisions  in  planning  and 
impU^menting  an  integrated  strategy  for 
protecting  and  prumoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Intf'rior  and  to  Congress. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  u^s  established 
by  Public  Law  100-692.  November  18. 
1988  and  extended  through  Public  Law 
in,=i-,^=i5.  November  i;^  1998 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Allen  Sachse.  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission.  1  South  Third 
Street,  8th  Floor.  Easton  PA  18042.  (610) 
923-3548. 

Dated:  November  4,  2003. 
C.  Allen  Sachse, 

Executive  Director,  Delaware  S-  Lehigh 
National  Heritage  Corridor  Comwission. 
[re  Doc.  03-28 l!ifi  Filed  11-7-03;  8:45  am] 

BILUNG  CODE  6820-PE-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Fish  and  Wildlife  Service 

Habitat  Management,  Preservation, 
and  Restoration  Plan  for  the  Suisun 
Marsh.  Solano  County,  CA 

AGENCY:  Bureau  of  Reclamation  and 
Fish  cuid  Wildlife  Service.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
programmatic  environmental  impact 
statement/envircmmental  impact  report 
(PEIS/EIR)  and  hold  public  scoping 
meetings. 

SUMMARY:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  and  Public 
Resources  Code.  Sections  21000- 
21178.1  of  the  California  Environmental 
Qualitv  Act  (CEQA).  the  U.S.  Fish  and 
Wildlife  Ser\'ic;'  (FWS)  and  Bureau  of 
Reclamation  (Reclamation),  the  co-lead 
Ft'dcral  agencies,  and  the  California 
Department  of  Fish  and  Game  (DFG). 
the  lead  State  agency,  propose  to 
prepare  a  joint  PEIS/EIR.  The  PEIS/EIR 
will  develop  and  analyze  a  regional  plan 
that  would  outline  the  actions  necessary 
in  Suisun  Marsh  to  preserve  and 
enhance  managed  seasonal  wetlands, 
implement  a  c:omprehensive  levee 
protection/unprovement  program,  and 
protect  ecosystem  and  drinking  water 
qualitv.  while  restoring  habitat  for  tidal 
marsh-dependent  .sensitive  species, 


consistent  with  the  California  Bay-Delta 
Program's  strategic  goals  and  objectives. 
DATES:  Three  public  scoping  meetings 
will  be  held: 

•  Tuesday.  November  25,  2003,  12-3 
p.m.  in  Fairfield.  CA. 

•  Thursday,  December  4,  2003.  6- 
8:30  p.m.  in  Benicia,  CA. 

•  Wednesday,  December  10.  2003,  6- 
8:30  p.m.  in  Fairfield.  CA. 

In  addition  to  the  scoping  meetings,  a 
Suisun  Marsh  Science  Workshop 
sponsored  by  the  San  Francisco  Bay- 
Delta  Science  Consortium  is  being 
planned  lor  the  latter  part  of  January 
2004.  Details  on  this  workshop  will  be 
publicized  when  the  schedule  and 
location  have  been  determined. 

Written  comments  on  the  scope  of  the 
proposed  Suisun  Marsh  Plan  or  issues 
to  be  addressed  in  the  PEIS/EIR  must  be 
received  on  or  before  February  9,  2004. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  meetings  must  submit 
requests  no  later  than  1  week  before  the 
meeting  [see  SUPPLEMENTARY 
INFORMATION  section  for  further  details). 
ADDRESSES:  Scoping  meetings  will  be 
held  at: 

•  Fairfield,  CA.  (November  25) 
Solano  County  Mosquito  Abatement 
District.  2950  Industrial  Court. 

•  Benicia,  CA,  Benicia  Public  Library, 
Dona  Benicia  Meeting  Room,  150  East  L 
Street. 

•  Fairfield,  CA,  (December  10)  Solano 
County  Office  of  Education,  Pena  Adobe 
Room.  5100  Business  Center  Drive. 

Written  comments  on  the  scope  of  the 
proposed  Suisun  Marsh  Plan  or  issues 
to  be  addressed  in  the  PEIS/EIR  should 
be  sent  to  the  California  Department  of 
Fish  and  Game.  Attention:  Ms.  Laurie 
Briden.  4001  N.  Wilson  Way.  Stockton. 
California  95205.  Written  comments 
may  also  be  sent  by  facsimile  to  (209) 
946-635S  or  e-mailed  to 
lbriden@delta.dfg.ca.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Briden  with  DFG  at  (209)  948- 
7347  or  via  e-mail  at 
lhriden@delta.dfg.ca.gov,  or  Dan  Buford 
with  FWS  at  (916)  414-6600  or  via  e- 
mail  at  Daniel_Buford@fws.gov.  or  Lee 
Laurence  with  Reclamation  at  (916) 
978-5193  or  via  e-mail  at 
llaurence&mp.  usbr.gov 

SUPPLEMENTARY  INFORMATION:  The 

Suisun  Marsh  is  the  largest  contiguous 
brackish  water  wetland  in  California.  It 
is  an  important  wetland  on  the  Pacific 
Flyway.  providing  food  and  habitat  for 
migratory  birds.  This  intricate  mosaic  of 
tidal  wetlands,  diked  seasonal  wetlands, 
sloughs,  and  upland  grasslands 
comprises  over  10  percent  of  the 


remaining  wetlands  in  California  and  is 
an  important  part  of  the  San  Francisco 
Bay-Delta  Estuary.  The  Suisun  Marsh 
provides  habitats  ior  many  species  of 
plants,  fish,  and  wildlife,  in  addition  to 
wintering  and  nesting  habitat  for 
waterfowl  on  the  Pacific  Flvway.  The 
Suisun  Marsh  is  located  within  the  Bay- 
Delta  estuary.  As  a  result,  its  water 
quality  affects,  and  is  affected  bv. 
California's  two  largest  water  supply 
systems,  the  Federal  Central  Valley 
Project  and  the  State  Water  Project,  and 
other  upstream  diversions.  These  factors 
have  made  the  Suisun  Marsh  one  of  the 
most  highly  regulated  wildlife  habitat 
areas  in  California  and.  as  such,  the 
Marsh  occupies  a  prominent  place  in 
the  Bay-Delta  Program,  a  joint  State- 
Federal  planning  group  formed  to 
develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
Bay-Delta. 

California  Bay-Delta  .Authority  and 
member  agency  managers  with  primary 
responsibility  for  actions  in  Suisun 
Marsh  formed  a  Charter  Group  to 
develop  an  implementation  plan  for 
Suisun  Marsh  that  would  protect  and 
enhance  Pacific  Flyway  and  existing 
wildlife  values,  endangered  species,  and 
water  quality.  Because  the  Suisun 
Marsh  includes  private  lands,  the 
Suisun  Resource  Conservation  District 
(SRCD)  also  serves  on  the  Charter  Group 
to  represent  the  interests  of  private 
landowners.  Other  Charter  Group 
members  include  DFG.  FWS. 
Reclamation,  and  the  California 
Department  of  Water  Resources  (DWR). 
Other  Bay-Delta  Program  participating 
agencies  include  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  Fisheries  and  the  U.S.  Armv 
Corps  of  Engineers. 

The  proposed  Suisun  Marsh  Plan 
would  be  developed  to  balance  the  goals 
and  objectives  of  the  Bay-Delta  Program. 
Suisun  Marsh  Preservation  Agreement, 
and  other  management  and  restoration 
programs  within  the  Suisun  Marsh  in  a 
manner  that  is  responsive  to  the 
concerns  of  all  stakeholders  and  is 
based  upon  voluntary  participation  by 
private  landowners.  The  proposed 
Suisun  Marsh  Plan  would  provide  for 
simultaneous  protection  and 
enhancement  of:  (1)  Pacific  Flvwav  and 
existing  wildlife  values  in  managed 
wetlands,  (2)  endangered  species 
recoverv.  and  (3)  water  qualitv. 

The  PEIS/EIR  would  address  the 
design,  implementation,  and 
maintenance  of  specific  actions  needed 
to  achieve  the  Suisun  Marsh  Plan.  The 
Suisun  Marsh  is  that  portion  of  San 
Francisco  Bay  downstream  from  the 
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Sacramento-San  Joaquin  River  Delta  and 
upstream  from  the  Central  San 
Franci.scu  Bay.  The  Suisun  Marsh  falls 
into  the  Suisun  Marshlands  and  Bay 
Ecological  Management  Unit  of  the  Bay- 
Delta  Program's  Suisun  Marsh  and 
North  San  Franciscx)  Bay  Ecological 
Management  Zone.  The  proposed 
Suisun  Marsh  Plan  would  serve  as  the 
Bay-Delta  Program's  regional 
implementation  plan  for  the  Suisun 
Marsh  portion  of  the  Suisun  Marsh 
Ecological  Management  Zone.  The  Plan 
would  address  Bay-Delta  Program 
implementation  in  the  Suisun  Marsh 
over  the  next  30  or  more  years  with  an 
emphasis  on  Bay-Delta  Program  Stage  1, 
formally  defined  as  the  first  7  years  of 
Bay-Delta  Program  implementation. 

The  PEIS/EIR  is  expected  to  analyze 
the  beneficial  and  adverse  effects  of 
implementing  a  Suisun  Marsh  Plan  on 
environmental  resources  including: 
water  quality,  fisheries,  wildlife, 
vegetation,  special-status  species,  land 
use.  land  use  development  patterns, 
population,  housing,  economics,  and 
public  services  (fire  protection,  vector 
control),  cultural  resources,  air  quality, 
noise,  recreation,  energy,  visual 
impacts,  and  socioeconomic  condition. 
Analysis  in  the  PEIS/EIR  would  also 
determine  if  environmental  justice 
issues  are  associated  with  the  Suisun 
Marsh  Plan.  An  initial  review^  for  the 
presence  of  Indian  Trust  Assets  in 
Solano.  Contra  Costa,  and  San  Joaquin 
Counties  indicates  that  there  are  no  trust 
lands  or  other  assets  in  those  counties 
held  for  federally  recognized  tribes.  This 
review  also  indicates  that  there  are  no 
Public  Domain  .^llntmpnts  (lands  held 
in  trust  for  individual  Indians)  near  the 
vicinity  of  the  Suisun  Marsh  Plan.  The 
environmental  effects  of  certain  specific 
projects  would  also  be  analyzed  at  a 
site-specific  level  of  detail  in  the  PELS/ 
EIR,  and  would  constitute  the  final 
CEQA  or  NEPA  document  for  those 
projects.  Specific  projects  proposed  to 
be  analyzed  at  the  site-specific  level 
include  an  amendment  to  the  Suisun 
Marsh  Preservation  Agreement.  The 
Plan  would  also  present  strategies  to 
resolve  permitting  issues  related  to  past 
and  ongoing  maintenance  and 
management  activities,  and  identify 
strategies  to  resolve  other  interagency 
conflicts  related  to  the  management  of 
the  Suisun  Marsh.  Specific  alternatives 
to  the  proposed  Suisun  Marsh  Plan  have 
not  been  identified  at  this  time  and  will 
be  developed  following  scoping. 
DFG  is  publishing  a  Notic:e  of 
Preparation  in  accordance  with  CEQA. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  meetings 
should  contact  Dan  Buford  at  (916)  414- 


fi600  or  TDD  (800)  735-2922  as  soon  as 
possible  Information  regarding  this 
proposed  action  is  available  in 
alternative  formats  upon  request. 

It  is  Reclamation's  practice  to  make 
comments  in  response  to  a  Notice  of 
Intent,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  may  also  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  8,  2003. 
Frank  Michny, 

Regional  Environmental  Manager,  Mid- 
Pacific  Region.  Bureau  of  Reclamation. 

Dated:  October  7.  2003. 
Steve  Thompson, 

Manager,  California/Nevada  Operations 

Office,  Fish  and  Wildlife  Service. 

[PR  Doc.  03-27922  Filed  11-7-03:  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[A2-91 0-0777-2&-241 A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

hitprinr. 

ACTION:  Arizona  Resource  Advisory 
Council  meeting  notice. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC). 

The  business  meeting  will  be  held  on 
December  4,  2003,  at  the  Islander  RV 
Resort,  751  Beachcomer  Blvd.  in  Lake 
Havasu  City,  Arizona.  It  will  begin  at  8 
a.m.  and  conclude  at  3  p.m.  The  agenda 
items  to  be  covered  include:  Review  of 
the  September  17.  2003,  meeting 
minutes;  BLM  State  Director's  Update 
on  Statewide  Issues;  Presentations  on 
Recreation  Opportunities  on  the  Lower 
Colorado  River;  Lake  Havasu  Fisheries 
Improvement  Project,  and  new 
Wilderness  Planning  Guidance,  Land 
Use  Planning  Updates;  RAC  Questions 
on  Written  Reports  from  BLM  Field 


Office  Managers;  Field  Office  Rangeland 
Resource  Team  Proposals;  Reports  by 
the  Standards  and  Guidelines, 
Recreation  and  Tourism,  Public 
Relations,  Land  Use  Plarming,  and  Wild 
Horse  and  Burro  Working  Groups; 
Reports  from  RAC  members;  and 
Discussion  of  future  meetings.  A  pubUc 
comment  period  will  be  provided  at  11 
a.m.  on  December  4,  2003,  for  any 
interested  publics  who  wish  to  address 
th<-  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203, (602)  417-9215, 

Elaine  Y,  Zielinski, 

Arizona  State  Director. 

IFR  Doc.  03-28155  Filed  11-7-03;  8:45  am) 

BILUNG  COOe  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-014-281O-DU] 

Notice  of  Availability  of  the  Elko/Wells 
Resource  Management  Plans 
Proposed  Fire  Management 
Amendment.  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  and  Initiation  of  a 
30-day  Public  Protest  Period 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  .Notice  of  availability  and 
initiation  of  public  protest  period  for  the 
Elko/Wells  Resource  Management  Plans 
Proposed  Fire  Management 
Amendment. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Elko  Field  Office, 
gives  notice  of  the  availability  of  a 
Proposed  Fire  Management  Amendment 
(Amendment)  to  the  Elko/Wells 
Resource  Management  Plans  (RMPs). 
The  document,  which  includes  an 
associated  Environmental  Assessment 
(EA)  and  Finding  of  No  Significant 
Impact  (FONSI).  is  subject  to  a  30-day 
public  protest  period  to  the  Nevada 
State  Director  by  participants  in  the 
planninu  process.  See  SUPPLEMENTARY 
INFORMATION  for  filing  and  content 
requirements  of  a  letter  of  protest. 

The  Proposed  Amendment/EA/FONSI 
has  been  prepared  to  address  current 
issues  and  provide  long-term  direction 
for  fire  management  on  lands 
administered  by  the  BLMs  Elko  Field 
Office.  The  Elko  District  is  located  in 
northeastern  Nevada,  and  includes  Elko 
County  and  portions  of  Eureka  and 
Lander  counties. 
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DATES:  Protests  must  be  filed  on  or 
before  December  10.  2003. 
ADDRESSES:  The  Proposed  Amendment/ 
EA  FCDNSI  may  be  obtained  from  the 
Elko  Field  Office  at  .3900  East  Idaho 
Street.  Elko,  NV  89801.  A  protest  letter 
must  be  addressed  to  the  State  Director, 
and  be  mailed  to  P.O.  Box  12000,  Reno. 
NV  89520-0006.  For  hand  deliveries, 
the  address  of  BLM's  Nevada  State 
Office  is  1340  Financial  Blvd.,  Reno.  NV 
89502-7147 

SUPPLEMENTARY  INFORMATION:  Planning 
and  analvsis  for  the  Proposed  Elko/ 
Wells  RMPs  Fire  Management 
Amendment  and  associated  EA/FONSI 
follow  regulations  at  43  CFR  part  1610 
for  the  Federal  Ldiid  Management  and 
Policy  Act  of  1976  (43  U.S.C.  1610),  and 
at  40  CFR  part  1500-1508  for  the 
National  Environmental  Policv  Act  of 
1969.  as  amended  (Pub.  L.  91-90,  42 
U.S.C.  4321  et  seq.).  Public  scoping  for 
preparation  of  the  Amendment/EA  was 
conducted  in  March  2000  (66  FR  20830- 
20831,  Auni  25.  2001). 

Amendment  of  the  RNtPs  is  needed 
due  to  recent  above-normal  wildfire 
seasons;  concerns  about  critical  habitat 
for  wild  horses;  wildlife,  and  domestic 
livestock;  implementation  of  the 
National  Fire  Plan;  and  increased 
interest  from  local  publics,  cooperators 
and  interest  groups.  The  major  emphasis 
of  the  amendment  is  to  provide  a 
framework  to; 

d  Improve  effectiveness  of  initial 
attack  on  fires  that  should  be 
suppressed; 

b.  Increase  options  for  vegetation 
management  in  advance  of  wildfires  to 
reduce  the  scale,  cost,  and  adverse 
impacts  of  large  fires; 

c.  Minimize  damage  to  other 
resources  through  coordinated  planning 
in  advance  on  suppression  strategy  and 
tactics  based  on  each  discipline 
involved;  and 

d.  Lessen  the  impact  of  wildfire  in 
habitat  and  public  land-based  sectors  of 
the  local  economy  (recreation,  hunting, 
grazing); 

Four  alternatives  for  the  amendment  are 
described  and  analvzed  in  the  EA.  They 
were  developed  based  on  existing 
national,  state,  and  local  policy,  as  well 
as  best  available  science  and  the  desires 
of  various  affected  interests; 

Limited  Suppression  or  Fire  Use — 
This  alternative  significantly  reduces 
the  suppression  response  and  associated 
costs  necessary  for  wildfires.  It  assumes 
that  most  fires  result  in  acceptable 
impacts  on  the  landscape 

Full  Suppression — This  alternative 
would  treat  all  wildfire  as  an 
undesirable  event  and  assumes  that 
effectiveness  of  initial  attack  is 


approximately  100  percent.  Cost  of  this 
alternative  would  be  highest  of  the 
considered  alternatives. 

Existing  Management — This  "no 
action"  alternative  has  several  elements 
of  the  first  two,  but  places  less  emphasis 
on  vegetation  treatment,  potential  for 
fire  use.  or  emerging  issues  for  impacts 
on  the  landscape. 

Proposed  Action — BLM's  "preferred" 
alternative  includes  a  mix  of 
management  actions  to  increase 
preparedness  for  initial  attack,  treat 
fuels  and  use  fire  where  appropriate  to 
achieve  resource  benefits. 

A  draft  Amendment/EA  was  provided 
to  participants  in  the  planning  process 
for  review  and  comment;  this  conunent 
period  ended  November  15.  2002.  The 
Proposed  Amendment/EA/FONSI  has 
been  prepared  based  on  input  received. 

Protest  procedures  in  43  CFR  1610.5- 
2  allow  the  public  an  opportunity  to 
review  BLM's  proposed  land  use  plan 
decision.  Any  participant  in  the 
plaiming  process  who  has  an  interest 
that  is  or  may  be  adversely  affected  mav 
file  a  protest.  The  protester  may  raise 
only  issuas  submitted  for  the  record 
during  the  planning  process.  A  letter  of 
protest  must  be  filed  within  30  days  of 
publication  of  this  notice.  The  protest 
must  be  in  writing  and  fulfill  content 
requirements  established  in  43  CFR 
1610.5-2{a)(2).  The  State  Director  must 
receive  a  protest  letter  as  specified  in 
the  DATES  and  ADDRESSES  sections  of 
this  notice.  No  extension  of  time  to  file 
a  protest  is  allowed.  Any  letters  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirety  upon  request. 

The  Proposed  Fire  Management  RMP 
Amendment.  EA.  and  FONSI  is 
available  from  the  BLM  Elko  Field 
Office.  3900  E.  Idaho  St.  Elko  NV  89801. 
telephone  775-753-0200.  This 
document  is  being  mailed  to  all 
interested  peuiies  who  have  provided 
comments  or  requested  they  be  included 
the  mailing  list  for  this  planning  effort. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fire  Management:  Joe  Freeland.  Fire 
Management  Officer.  775-753-0308. 

Planning:  Lorrie  West,  775-753-0266. 

David  Stout, 

Associate  Field  Manager. 

IFR  Doc.  03-28081  Filed  11-7-03:  8:45  am] 

BILUNG  CODE  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1058 

(Preliminary)] 

Wooden  Bedroom  Furniture  from 
China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-1058 
(Preliminarv)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materiallv 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  wooden  bedroom 
furniture,  provided  for  in  subheading 
9403.50.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).' 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary'  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  15.  2003. 
The  Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  December  22,  2003. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
H.  Fischer  (202-205-3179  or 
ffischemusitc.gov].  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
20.5-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


'  Subject  merchandise  mav  also  be  provided  for 
in  HTS  subheadings  7009  92  50  and  9403.90.70. 
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General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  ser\-er  [http:// 
w-ww. usitc.gov] .  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background.— Th\s  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  31,  200.3.  bv  the 
American  Furniture  Manufacturers 
Committee  For  Legal  Trade. 
Washington.  DC.  and  its  individual 
members,  and  the  Cabinet  Makers, 
Millmen,  and  Industrial  Carpenters 
Local  721,  VVhittier.  CA. 

Participation  in  the  investigation  and 
public  senicp  /;sf, —Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entr>-  of  appearance  with  the  Secretarv 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commissions  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register  Industrial  users 
and  {if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretarv  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons. 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary-  information  (BPIj  under  an 
administrative  protective  order  (APO) 
and  BPI  ser\'ice  //sf.— Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
investigation  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigation 
under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  bv  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Con/erence.— The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  November 
21,  2003.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SVV.. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  H.  Fischer  (202-205-3179 
OT  ffischer'&usitc.gov)  not  later  than 
November  17,  2003,  to  arrange  for  their 


appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony,  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§201,8  and  207,15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  26,  2003.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  wTitten  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means,  except 
to  the  extent  permitted  by  §  201.8  of  the 
Commission's  rules,  as  amended,  67  FR 
68036  (November  8,  2002). 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary'  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  November  5,  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretar\-  to  the  Commission. 
[FR  Doc.  03-28227  Filed  11-7-03:  8:45  am) 
BILLING  CODE  7020-02-P 


PLACE:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  t-,^  th"  public. 
MATTERS  TO  BE  CONSJDEREO: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-391-394,  396- 
397,  and  399  (Review)  (Remand)  (Ball 
Bearings  from  France,  Germanv,  Italy, 
lapan.  Singapore.  Sweden,  and  the 
United  Kingdom) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  Commissioners'  views  on 
remand  to  the  United  States  Court  of 
International  Trade  on  or  before 
December  2,  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  November  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  03-28362  Filed  11-&-03;  2:21  pm] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services:  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  COPS  Tribal 
Resources  Grant  Program  (TRGP)  Hiring 
Progress  Report. 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-035] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  November  17,  2003  at  11 

a.m. 


The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  114.  on  page  35427 
on  June  13,  2003,  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  10.  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 


63818 


Federal  Register  /  Vol.  68.  No.  217 /Monday,  November  10.  2003 /Notices 


burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  [ustice  Desk 
Officer,  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (2021 
.395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Ch'erview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Tribal 
Resources  Grant  Program  Hiring 
Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  (COPS). 

Form  Number:  Not  applicable. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Priman.-:  TRGP  Hiring  award 
recipients. Of/iPf  None. 

Abstract:  The  currently  approved 
collection  instrument  targets  TRGP 
award  recipients  to  gather  data  on 
officer  positions  awarded  under  the 
Tribal  Resources  Grant  Program.  The 
data  will  be  used  by  the  COPS  Office  to 
monit(3r  the  progress  of  the  TRGP  award 
recipients  in  implementing  their  grant 
and  for  compliance  monitoring  efforts. 

(5)  An  ('stimate  of  thf  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  estimated  number  of 


respondents  is  200  will  complete  the 
form  within  approximately  one-half 
hour. 

(6)  An  estimate  of  the  additional 
public  burden  (in  hours)  associated  with 
the  collection:  The  total  estimated 
public  burden  is  100  hours  annually. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dyer,  Deputy  Clearance  Officer 
Policy  and  Planning  Staff,  lustice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW.. 
Patrick  Henrv  Building,  Suite  1600, 
NW.,  Wa*ington,  DC  20530. 

Dated:  October  30,  2003. 

Brenda  Dyer,  ' 

Deputy  Cleorance  Officer,  United  States 
DepartmerS  of  Justice. 

[FR  Doc.  03-28164  Filed  11-7-03;  8:45  am] 

BILUNG  CODE  4410-AT-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection:  Comments  Requested 

ACTION:  30-day  notice  of  information 

collection  under  review:  COPS  Tribal 

Resources  Grant  Program  (TRGP) 

EquipmeQt  and  Training  Progress 

Report. 

1 

The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  114,  on  page  35428 
on  June  13.  2003,  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  10.  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  ba  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503, 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimjze  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog\'. 
e.g..  permitting  electronic  submission  of 
responses. 

Ch'er\'iew  of  this  mformation 
collection : 

(1)  Tyjje  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Tribal 
Resources  Grant  Program  Equipment 
and  Training  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  (COPS). 

Form  .\umber:  Not  applicable. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  TRGP  Equipment/ 
Training  aw^ard  recipients.  Other:  None. 

Abstract:  The  currently  approved 
collection  instrument  targets  TRGP 
award  recipients  to  gather  data  on 
equipment  purchased  and/or  training 
received  under  the  Tribal  Resources 
Grant  Program.  The  data  will  be  used  by 
the  COPS  Office  to  monitor  the  progress 
of  the  TRGP  award  recipients  in 
implementing  their  grant  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  This  will  be  a  targeted 
collection  to  200  respondents.  The 
estimated  amount  of  time  required  for 
the  average  respondent  to  respond  is 
half  an  hour. 

(6)  An  estimate  of  the  additional 
public  burden  lin  hours)  associated  with 
the  collection:  The  total  estimated 
public  burden  is  100  hours  annually. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Over.  Deput\-  Clearancp  Offuer 
Policy  and  Planning  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice.  601  D  Street, 
NVV..  Patrick  Henrv  Building,  Suite 
1600.  NW.,  Washington,  DC  20530, 

Dated:  October  30.  2003. 
Brenda  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  fustics. 
IFR  Doc    0,^-2H165  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4410-AT-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  021-2003] 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  United  States  Trustee  Program, 
Ut'partment  of  Justice. 
ACTION:  Notice  of  modifications  to 
systems  of  records. 


SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  and  Office  of 
Management  and  Budget  Circular  No. 
A-130,  the  United  States  Trustee 
Program  ("USTP"),  Department  of 
Justice,  proposes  to  modif\'  tlie 
following  existing  Privacv  Act  systems 
of  records:  JUSTICE/UST-001. 
"Bankruptcy  Case  Files  and  Associated 
Records"  (previouslv  published  Sept. 
23,  1999.  at  64  FR  51557);  JUSTICE/ 
UST-002,  "Trustee  Files"  (previously 
published  Sept.  23,  1999  at  64  FR 
51557):  IUSTICE/UST-003,  "U.S. 
Trustee  Timekeeping  Svstem" 
{previouslv  published  Julv  26,  1999,  at 
64  FR  40392):  and  JUSTICE/UST-004. 
"United  States  Trustee  Program  Case 
Referral  System"  (previouslv  published 
Sept.  23,  1999.  at  64  FR  51557).  In 
addition,  JUSTICE/UST-999,  "United 
States  Trustee  Appendix  1 — List  of 
Record  Retention  Addresses" 
(previously  published  Dec.  11,  1987,  at 
52  FR  47301),  is  being  deleted,  as  it  has 
been  superseded  by  the  USTP's  Internet 
office  locator  ii\-w\v. usdoj.gov/ust].  The 
only  modification  to  UST-001,  UST- 
002,  UST-003,  and  UST-004  is  the 
addition  of  a  new  routine  use,  allowing 
disclosure  of  information  to  contractors. 
DATES:  These  actions  will  be  effective 
December  10.  2003 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  these  changes, 
and  for  general  information  regarding 
USTP's  Privacv  Act  svstems.  contact 
Anthony  J.  Ciccone.  FOIA/PA  Counsel, 
Executive  Office  for  United  States 
Trustees,  at  (202)  307-1399. 
SUPPLEMENTARY  INFORMATION:  Since 
these  Privacy  Act  systems  ol  record 


were  last  published  in  the  Federal 
Register,  the  "United  States  Trustee 
Appendix  1— List  of  Record  Retention 
Addresses"  (UST-999)  has  been 
superseded  by  the  USTP's  Internet 
office  locator  {v\-ww. usdoj.gov. ust). 
Consequently,  UST-999  is  being  deleted 
as  outdated.  The  new  routine  use  for 
contractors  is  being  added  to  systems 
UST-001,  UST-002,  UST-OOs'  and 
UST-004  in  accordance  with  standard 
Department  of  Justice  language.  The 
need  for  this  routine  use  stems  from 
new  bankruptcy  court  rules  slated  to 
take  effect  on  December  1,  2003,  after 
which  debtors'  social  security  numbers 
(SSNs)  and  other  personal  identifiers 
will  be  redacted  in  public  filings 
pursuant  to  the  Judicial  Conference's 
new  "privacy  policy."  While  the  USTP 
has  worked  with  the  Judicial  Conference 
to  ensure  that  USTP  offices  will 
continue  to  receive  debtors'  SSNs  and 
other  personal  identifiers,  the  offices 
need  to  share  such  information  with 
USTP  contractors,  such  as  those 
performing  debtor  audits,  in  order  to 
perform  statutory  bankruptcv  oversight 
responsibilities  under  28  U,S.C,  581  et 
seq.  and  11  U.S.C.  101,  et  seq. 

In  accordance  with  5  U.S.C.  552a{e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibility  of  the  Act.  requires  a  40- 
day  period  in  which  to  conclude  its 
review  of  the  new  routine  use. 
Therefore,  please  submit  anv  comments 
by  December  10.  2003.  The  public. 
OMB.  and  Congress  are  invited  to 
submit  comments  to:  Mary  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  1331  Pennsylvania  Ave.,  NW., 
Washington.  DC  20530  (1400  National 
Place  Building), 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  to 
OMB  and  Congress. 

Dated:  November  4,  2003. 
Paul  R.  Corts, 

Assistant  Attorney  General  for 
Administration. 

JUSTICEAJST-001 

SYSTEM  NAME: 

Bankruptcy  Case  Files  and  Associated 
Records. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

*  *  «  «  * 

These  records  may  be  disclosed  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 


performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreemeirt,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  svstem  of  records. 


JUSTICE/UST-002 

SYSTEM  NAVE: 

Trustee  File. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
*  *  «  .  , 

These  records  may  be  disclosed  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
serx'ice.  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  systemi  of  records. 


JUSTICE.ajST-003 
SYSTEM  NAME: 

U.S.  Trustee  Timekeeping  System. 


ROUTINE  USES  OF  PECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIC  OF  USERS  AND 
THE  PURPOSES  OF  SJCh  USES: 

These  records  may  be  disclosed  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessarv'  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 
***** 

JUSTICE-'UST-004 

SYSTEM  NAME: 

United  States  Trustee  Program  Case 
Referral  Svstem, 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

These  records  may  be  disclosed  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
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dcccimplish  an  agencv  functitm  related 
to  this  system  of  recnrcis 
***** 

'FR  D(.r  (1^-28200  Filed  11-7-03:  8:45  am] 

SILLING  CODE  4410-«0-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  ,^0-day  ndtic:^  of  information 
collection  under  review:  Bulletproof 
Vest  Partnership. 

THp  Di'partment  of  Justice  (DOJ), 
Office  of  lusticp  Programs  (OfP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public:  and  affected  agencies.  This 
propcjsed  information  collection  was 
previously  published  in  the  Federal 
Register.  Volume  68.  Number  89.  page 
24763  on  May  8,  2003.  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  10.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments,  or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
.•\ffairs.  Attention;  Department  of  Justice 
Desk  Officer,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  at  (202) 
395-7285. 

Written  comments  and  suggestions 
from  thf  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
funclion  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

(2)  Evaluate  the  accuracv  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validitv  of  the 
methodology  and  assumptions  used. 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Revision  of  currently  approved 
collection. 

(2)  The  title  of  the  form/ col  lection: 
Bulletproof  Vest  Partnership. 

(3)  The  agency  form  number,  if  any, 
and  tl^  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Number:  None,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State.  Local,  or  Tribal 
Governments.  Other:  None.  Abstract: 
The  Bureau  of  Justice  Assistance  (BJA) 
collects  this  information  as  part  of  the 
application  for  federal  assistance 
process  under  the  Bulletproof  Vest 
Partnership  (BVP)  Program.  The 
purpose  of  this  program  is  to  help 
protect  the  lives  of  law  enforcement 
officers  by  helping  states  and  units  of 
local  and  tribal  goveniments  equip  their 
officers  with  armor  vests.  An  applicant 
may  request  funds  to  help  purchase  one 
vest  per  officer  per  fiscal  year.  Federal 
payment  covers  up  to  50  percent  of  each 
jurisdiction's  total  costs.  BJA  uses  the 
information  collected  to  review, 
approve,  and  make  awards  to 
jurisdictions  in  accordance  with 
programmatic  and  statutory 
requirements. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
6.500  respondents  who  will  respond 
approximately  1  per  year,  for  a  total  of 
252  responses.  Each  response  will 
require  approximately  2  hours  for  new 
applicants  and  1  hour  for  return 
applicants. 

16)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collectiori:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  8,000 
hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Hemy  Building, 


Suite  1600,  601  D  Street.  NW.. 
Washington.  DC  20530. 

Dated:  October  31.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 

lustice. 

[FR  Doc.  03-28163  Filed  11-7-03:  8:45  am] 

BILLING  CODE  4410-18-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-144] 

Notice  of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
.Sjiace  Administration  (NASA). 

ACTION:  Notice  of  information  collection 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  (NASA)  has 
subm.itted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  review  procedures  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13.  44  U.S. C.  3506(c)(2)(A)). 
DATES:  All  comments  should  be 
submitted  by  December  3.  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA: 
Office  of  Information  and  Regulator}' 
Affairs;  Office  of  Management  and 
Budget:  Room  10236:  New  Executive 
Office  Building;  Washington.  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)358-1372. 

Title:  Public  Awareness/Opinion 
Survey  for  NASA. 

OMB  Number:  2700-. 

Type  of  review:  New  collection. 

Need  and  Uses:  The  analysis  of  this 
survey  will  position  NASA  to  develop  a 
strategy  to  effectively  communicate 
Agency  messages. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government:  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  1.800. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1.800. 

Hours  Per  Request:  20  minutes. 

Annual  Burden  Hours:  600. 

Frequency  of  Report:  Other  (one  time). 

Patricia  L.  Dunnington. 

Chief  Injormntion  Officer.  Office  of  the 
Administrator. 

|FR  Doc.  03-28228  Filed  11-7-03;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
.Administration  (NAR,^). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 

comments. 


summary:  The  National  Archives  and 

Records  Administration  (NARA) 

publishes  notice  at  least  once  monthly 

of  certain  Federal  agency  requests  for 

records  disposition  authoritv  (records 

schedules).  Once  approved  bv  NARA. 

records  schedules  provide  mandator}' 

instructions  on  what  happens  to  records 

when  no  longer  needed  for  current 

Government  business.  Thev  authorize 

the  preservation  of  records  of 

continuing  value  in  the  National 

Archives  of  the  United  States  and  the 

destruction,  after  a  specified  period,  of 

records  lacking  administrative,  legal, 

research,  or  other  value.  Notice  is 

published  for  records  schedules  in 

which  agencies  propose  to  destroy 

records  not  previously  authorized'  for 

disposal  or  reduce  the  retention  period 

of  records  already  authorized  for 

disposal.  NARA  invites  public 

comments  on  such  records  schedules,  as 

required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 

received  in  writing  on  or  before 

December  26.  2003.  Once  the  apprais#i_«> 

of  the  records  is  completed.  NARA  wiU-.        .    .. 

send  a  copv  of  the  schedule.  NARA  staff \^iu^ 
HQnpllv  ,.ror..ro  o^^.,;..!  \ltheT  val 


usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too.  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
davs  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cvcle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  mav  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail'to 
records. mgt@:nara. gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester.  Jr..  Director.  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 


Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001, 
Telephone:  301-837-3120.  E-mail: 

rcrnrdf  mst^narn  gov 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Governrnent  and 
of  private  persons  directly  affected  by 
the  Goverrmient's  activities,  and 
whether  or  not  they  have  historical  or 
lue. 


Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporan,'  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  imit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-03-17,  8  items, 


8  temporary'  items].  Files  relating  to  Air 
Force  legal  assistance  activities, 
including  such  records  as  representation 
letters,  notan,'  logs,  notary-  appointment 
letters,  and  personal  legal  readiness 
briefings.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

2.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-03-20,  2  items. 
2  temporary  items).  Records  relating  to 
helicopter  crewmember  flight 
evaluations,  including  worksheets  used 
to  record  evaluation  results  and  to 
complete  the  Certificate  of  Aircrew 
Evaluation.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

3.  Department  of  the  Army,  Agency 
wide  (Nl-AU-03-14,  2  iteins,  2 
temporary'  items).  Reports  and  other 
records  relating  to  reviews  of 
anmiunition  facilities  at  Army 
commands.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

4.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-24.  2  items,  2 
temporary  items).  Records  relating  to 
educational  and  developmental 
intervention  ser\ices  provided  to 
children  of  eligible  service  members. 
Included  are  referral  and  eligibility 
documentation,  evaluations,  transition 
plans,  and  related  information.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium, 

5.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-03-2,  12 
items,  11  temporary  items).  Records  of 
the  National  Weather  Ser\ices  Office  of 
Hydrologic  Development.  Included  are 
such  records  as  unpublished  reports  and 
data  on  which  published  reports  are 
based  and  hydrologic  information 
background  materials.  Also  included  are 
data,  system  documentation,  inputs, 
outputs,  and  backups  associated  with 
the  NOAA  Hydrologic  Data  System  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
published  hydrologic  reports  on 
precipitation  frequency  and  probable 
maximum  precipitation  studies. 

6.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
03-18,  10  items.  8  temporary  items). 
Records  relating  to  continuity  of 
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operations  planning  and  other 
continuity  planning.  Also  included  are 
electronic  copies  of  docximents  created 
using  word  proc:i)ssing  and  electronic 
mail  Proposed  for  permanent  retention 
are  recordkeeping  copies  of  files  relating 
to  joint  planning  and  organizational 
planning.  This  schedule  authorizes  the 
agency  to  applv  the  proposed 
disposition  instructions  to  any 
rec;ordkeeping  medium, 

7,  Department  of  Homeland  Security, 
Transportation  Security  Administration 
t.N  1-560-03-1 5.  4  items,  2  temporary 
items).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  that  are  associated  with  the 
internal  and  external  correspondence  of 
the  agency's  Administrator.  Deputy 
.Administrator,  and  Chief  of  Staff. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 

8,  Department  of  Homeland  Security. 
Bureau  of  Immigration  and  Customs 
Enforcement  (Nl-563-04-1 .  4  items,  4 
temporary  items).  Inputs,  outputs, 
master  files,  and  documentation 
associated  with  the  Student  and 
Exchange  Visitor  Information  System. 
an  electronic  system  containing 
personal  data  used  to  track  and  monitor 
non-immigrant  students,  exchange 
visitors,  and  their  dependents  in  the 
United  States. 

9,  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-03-i2.  5 
items.  5  temporary  items).  Paper  and 
microfilm  inputs  for  the  Special 
Purpose  Securities  System,  electronic 
reports  generated  from  this  system,  and 
Federal  Housing  Administration  reports. 
Records  relate  to  such  matters  as  early 
redemption  requests,  redemption  of 
time  deposits,  fund  receipt  reports, 
future  and  prior  issues  and  payments, 
security  rollovers,  notices  of 
assessments,  payment  summaries,  and 
interest  accruals, 

10,  Department  of  the  Treasury,  Air 
Transportation  Stabilization  Board  (Nl- 
56-03-9,  11  items,  4  temporarv  items). 
Routme  correspondence  and  staff 
working  papers  relating  to  loan 
guarantee  programs  to  assist  air  carriers 
for  losses  incurred  as  a  result  of  the 
terrorist  attacks  on  the  United  States 
that  occurred  on  September  11,  2001. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for" 
permanent  retention  are  recordkeeping 
copies  of  loan  guarantee  application 
files,  decision  memorandums  and 
supporting  documentation,  loan 
agreements,  decision  letters,  meeting 
minutes,  press  releases,  and  quarterly 
loan  monitoring  reports, 

11,  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 


15-02^6,  10  items,  10  temporary  items). 
Paper  and  electronic  records  relating  to 
the  employment  incentive  scholarship 
program  and  the  education  debt 
reduction  program.  Records  relate  to 
participants  in  these  programs  as  well  as 
to  non-selected  applicants.  Included  are 
such  files  as  applications,  worksheets, 
payment  summaries,  and  an  electronic 
database  used  for  tracking  applications. 
Also  included  are  electronic  copies  of 
records  created  using  word  processing 
and  electronic  mail. 

12.  Environmental  Protection  Agency. 
Agency-wide  (Nl-41 2-03-20,  3  items,  3 
temporary'  item).  Records  relating  to 
clearing  persons  and  companies  who 
require  access  to  confidential  business 
information.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  email  and  word 
processing. 

13.  National  Archives  and  Records 
Administration,  Government-wide  (Nl- 
GRS-04-1.  9  items,  8  temporary  items). 
Addition  to  the  General  Records 
Schedules  for  records  of  temporary 
commissions,  boards,  councils,  and 
committees.  Included  are  such  records 
as  files  relating  to  day-to-day 
administrative  activities,  web  site 
records  (except  for  records  identified  by 
NARA  as  historically  valuable),  and 
committee  management  records.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
files  documenting  the  establishment, 
membership,  policies,  organization, 
deliberations,  findings,  and 
recommendations  of  these  bodies  are 
proposed  for  permanent  retention. 

14.  Small  Business  Administration, 
Office  of, Business  Development  (Nl- 
309-03-JO,  6  items,  6  temporary  items). 
Inputs,  ofutputs.  master  files, 
documentation,  and  backups  of  the 
Small  Disadvantaged  Business  Tracking 
System,  an  electronic  system  used  to 
track  the  Small  Disadvantaged  Business 
certification  process. 

15.  Social  Security  Administration, 
Office  of  Disability  and  Income  Securitv 
Programs  (Nl-4 7-03-1,  26  items,  26 
temporary  items).  Claim  files  and  other 
records  related  to  Title  II  (Retirement, 
Survivors  and  Disability  Insurance)  and 
Title  XVI  (Supplemental  Security 
Income  fior  the  Aged,  Blind  and 
Disabled)  of  the  Social  Security  Act. 
Also  included  are  electronic  copies  of 
records  Created  using  electronic  mail 
and  word  processing.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 


Dated;  October  31.  2003, 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

|FR  Doc,  03-28176  Filed  11-7-03;  8:45  am] 

BILLING  CODE  751 5-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L,  95- 
541. 

summary:  The  National  Science 
Foundation  (NSF]  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations,  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  December  10.  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996, 
has  developed  regulations  for  the 
establishment  of  a  permit  svstem  for 
various  activities  in  .Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

Applicant:  Thomas  A.  Day.  School  of 
Life  Sciences,  Arizona  State  University. 
P.O.  Box  874501.  Tempe  AZ  85287- 
4501. 
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Activity  for  Which  Permit  Is  Requested 

Take  and  Enter  Antarctic  Specially 
Protected  Area.  The  applicant  proposes 
to  collect  up  to  100  seeds  and  300  plants 
of  Deschampsia  antarctic  (Antarctic 
hairgrass).  and  up  to  100  seed  capsules 
and  up  to  300  plants  of  Colobnnthus 
quitensis  (Antarctic  pearhvort),  as  well 
as  soil  samples.  This  material  will  be 
used  to  studv  the  effects  of  climate 
change  (warming,  altered  precipitation 
and  enhanced  UV-B)  on  Antarctic 
plants  and  productivity  of  Antarctic 
terrestrial  ecosystems.  Seeds  are  needed 
to  propagate  material  at  the  applicant's 
home  institution  for  examining  plant 
responses  to  climate  change  factors. 
Plants  and  soils  are  needed  to  examine 
how  plant  productivity  and  soil 
characteristics  {e.g..  carbon  pools) 
change  along  natural  microclimate 
gradients  representing  differences  in 
temperature  and  moister  regime.  Plants 
and  soils  are  also  needed  for  transplant 
in  the  lab  at  Palmer  Station  where 
temperatures,  precipitation,  and  L'V'-B 
radiation  will  be  manipulated  around 
the  plants  in  order  to  studv  their 
responses.  Transported  plants  and  soils 
will  subsequently  be  harvested  and 
returned  to  the  applicant's  home 
institution  for  chemical  analyses. 

Location 

Biscoe  Point  (ASPA  #139)  and  other 
islands  in  the  vicinity  of  Palmer  Station, 
Anvers  Island. 

Dates 

December  1.  2003  to  August  31,  2006. 

Nadene  G.  Kennedy. 

Permit  Officer.  Officeof  Polar  Programs. 
[FR  Doc.  0,3-28224  Filed  11-7-03;  8:45  am] 
BILLING  CODE  755&-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Same:  Business  and  Operations  Advisory 
Committee  (9556). 

Date/Time:  December  2,  2003;  2  p.m.  to  4 
p.m.  (e.s.t.) 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  525-0.  Arlington, 
VA. 

Type  of  Meeting:  Open — Teleconference. 
Please  contact  Joan  Miller  (below)  for  a  dial- 
in  number. 

Contact  Person:  Joan  Miller.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230;  (703)  292-8200. 


Purpose  of  Meeting:  To  provide  advice 
concerning  issues  related  to  the  oversight, 
integrity,  development  and  enhancement  of 
NSF's  business  operations. 

Agenda:  December  2,  2003.  Discussion  of 
NSF's  Business  Analysis  study. 

Dated:  November  5.  2003, 
Susanne  Bolton. 
Committee  Management  Officer. 
[FR  Doc.  03-28223  Filed  11-7-03:  8:45  am] 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Proposal  Review:  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisor>'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  its  intent 
to  hold  proposal  review  meetings 
throughout  the  year.  The  purpose  of 
these  meetings  is  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial 
support.  The  agenda  for  each  of  these 
meetings  is  to  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards.  The  majority  of 
these  meetings  will  take  place  at  NSF, 
4201  Wilson  Blvd.,  Arlington,  Virginia 
22230. 

All  of  these  meetings  will  be  closed  to 
the  public.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act.  NSF 
will  continue  to  review  the  agenda  and 
merits  of  each  meeting  for  overall 
compliance  of  the  Federal  Advisory 
Committee  Act. 

These  closed  proposal  review- 
meetings  will  no  longer  be  announced 
on  an  individual  basis  in  the  Federal 
Register.  NSF  intends  to  publish  a 
notice  similar  to  this  on  a  quarterly 
basis.  For  an  advance  listing  of  the 
closed  proposal  review  meetings  that 
include  the  names  of  the  proposal 
review  panel  and  the  time,  date,  place, 
and  any  information  on  changes, 
corrections,  or  cancellations,  please  visit 
the  NSF  Web  site:  i\-w^\nsf.gov/home/ 
pubinfo/advison:btm.  This  information 
mav  also  be  requested  by  telephoning 
703/292-8182, 

Dated:  November  5,  2003, 
Susanne  Bolton, 
Committee  Management  Officer. 
IFR  Doc.  03-28222  Filed  11-7-03;  8:45  am] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-09472] 

Notice  of  Consideration  of  Request  for 
License  Termination  of  Department  of 
Veterans  Affairs  Medical  and  Regional 
Office  License  and  Release  of  Its 
Facility  in  Wichita.  Kansas  Amendment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

dmendment  request  to  terminate 

Bvproduct  Material  License  No,  15- 

15618-01. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Peter  ].  Lee.  Division  of  Nuclear 
Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  III.  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351 :  telephone  (630)  829-9870  or  by  e- 
mail  at  pil2@nrc  env 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  U.S.  Nucleai'  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  an  amendment  to 
Department  of  Veterans  Affairs  Medical 
and  Regional  Office  (VA)  Byproduct 
Material  License  No.  15-15618-01,  to 
terminate  the  license  and  release  its 
facility  located  at  5500  East  Kellogg  in 
Wichita,  Kansas,  for  unrestricted  use. 

The  NRC  staff  has  prepared  an 
Envirorunental  Assessment  (EA)  in 
support  of  this  licensing  action,  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  Based  on  the  EA.  the  NRC 
has  concluded  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate, 

n,  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  the  release  of  the  licensee's 
Wichita,  Kansas  facility  for  unrestricted 
use.  This  license  was  approved  for  in- 
vitro  research  utilizing  labeled 
compounds,  such  as  H-3,  C-14,  P-32, 
and  others.  On  June  6,  2003,  the  VA 
requested  that  the  NRC  release  the 
facility  for  unrestricted  use.  The  VA  has 
conducted  surveys  of  the  facilitv  and 
provided  information  to  the  NRC  to 
demonstrate  that  the  site  meets  the 
license  termination  criteria  in  Subpart  E 
of  10  CFR  part  20  for  unrestricted 
release.  The  staff  has  examined  VA's 
request  and  the  information  that  the 
licensee  has  provided  in  support  of  its 
request,  including  the  surv-eys 
performed  by  VA  to  demonstrate 
compliance  with  10  CFR  20.1402, 
"Radiological  Criteria  for  Uru-estricted 
Use,"  to  ensure  that  the  NRC's  decision 
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is  protective  of  the  public  health  and 
safety  and  the  environment.  Based  on  its 
review,  the  staff  has  determined  that  the 
affected  environment  and  the 
environmental  impacts  associated  with 
the  unrestricted  use  of  the  VA's 
facilities  are  bounded  by  the  impacts 
evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities"  (NUREG— 
1496).  The  staff  also  finds  that  the 
proposed  release  for  unrestricted  use  of 
the  VA  facility  is  in  compliance  with 
the  10  CFR  20.1402. 

III.  Finding  of  No  Significant  Impact 

The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  VA's 
proposed  license  amendment  to  release 
the  Wichita  facility  for  uru-estricted  use. 
On  the  basis  of  the  EA,  the  staff  has 
concluded  that  the  environmental 
impac  ts  from  the  proposed  action  would 
not  be  significant.  Accordingly,  the  staff 
has  determined  that  a  FONSI  is 
appropriate,  and  has  determined  that 
the  preparation  of  an  environmental 
impact  statement  is  not  warranted. 

IV.  Further  Information 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice."  VA's 
request,  the  EA  summarized  above,  and 
the  documents  related  to  this  proposed 
action  are  available  electronically  for 
public  inspection  and  copying  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://i\i\-w. nrc.gov/ 
reading-rm.html.  These  documents 
include  VA's  letter  dated  fune  6,  2003, 
with  enclosures  (Accession  No. 
ML032960318):  and  the  EA  summarized 
above  (Accession  No.  ML033020066). 

Dated  at  Lisle,  Illinois,  this  28th  day  of 
October  2003. 
Chri.stopher  G.  Miller. 

Chiej.  Decommissioning  Branch.  Division  of 

.\'uc!ear  .\4aterials  Safety.  RIII. 

|FR  Dor.  03-28184  Filed  11-7-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company: 
Notice  of  Receipt  of  Application  for 
Renewal  of  Donald  C.  Cook  Nuclear 
Plant,  Units  1  and  2  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74  for 
an  Additional  20- Year  Period 

The  U.S.  .\uc:lear  Regulatory 
Commission  (NRC  or  Commission)  has 


received  an  application,  dated  October 
31.  2003.  from  the  Indiana  Michigan 
Power  Company,  filed  pursuant  to 
Section  104b  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  10  CFR  Part 
54.  to  renew  Operating  License  Nos. 
DPR-58  and  DPR-74  for  the  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2. 
Renewal  of  the  license  would  authorize 
the  applicant  to  operate  the  facility  for 
an  additional  20-year  period.  The 
current  operating  licenses  for  the  D.C. 
Cook  Nuclear  Plant,  Units  1  and  2, 
expire  on  October  25,  2014  and 
December  23,  2017,  respectively.  The 
D.C.  Cook  Nuclear  Plant,  Units  1  and  2, 
are  pressurized- water  reactors  designed 
by  Westinghouse  Electric  Corporation, 
and  are  located  in  Berrien  County, 
Michigan.  The  acceptability  of  the 
tendered  application  for  docketing,  and 
other  matters  including  an  opportunity 
to  request  for  a  hearing,  will  be 
addressed  in  subsequent  Federal 
Register  notices. 

Copies  of  the  application  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  electronically 
from  the  Publicly  Available  Records 
(PARS)  component  of  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  under 
accession  number  ML033070179.  The 
ADAMS  Public  Electronic  Reading 
Room  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html.  In  addition,  the  application 
is  available  on  the  NRC  Web  page  at 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications. html. 
while  the  application  is  under  review. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

The  staff  has  also  verified  that  a  copv 
of  the  license  renewal  application  for 
the  Donald  C.  Cook  Nuclear  Plant  has 
been  provided  to  the  Bridgman  Public 
Library,  at  4460  Lake  Street,  Bridgman, 
Michigan  and  the  Maud  Preston 
Palenske  Memorial  Library,  at  500 
Market  Street,  St.  Joseph,  Michigan. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  R.  Tappert. 

Acting  Program  Director,  License  Renewal 
and  Environmental  Impacts,  Division  of 
Regulatory-  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-28185  Filed  11-7-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-02377] 

Notice  of  Consideration  of  Amendment 
Request  for  Kaiser  Aluminum  and 
Chemical  Corporation,  Tulsa, 
Oklahoma,  and  Opportunity  for 
Providing  Comments  and  Requesting  a 
Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Consideration  of  Approval  of  a 
revision  to  the  Decommissioning  Plan 
for  the  Kaiser  Aluminum  and  Chemical 
Corporation  Facility  in  Tulsa. 
Oklahoma,  and  an  Opportunity  for  a 
Hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
T.  Buckley,  Decommissioning  Branch, 
Division  of  Waste  Management.  Office 
of  Nuclear  Material  Safet"  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001   Telephone:  (301)  415-6607,  fax 
number  (301)  415-5398. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulators' 
Commission  (NRC)  is  considering 
approval  of  a  revision  to  the  Phase  2 
Decommissioning  Plan  (DP)  for  the 
Kaiser  Aluminum  and  Chemical 
Corporation  (Kaiser)  Facilitv  in  Tulsa, 
Oklahoma.  Decommissioning  of  the 
Kaiser  facility  is  being  conducted  in  two 
Phases.  In  Phase  1.  Kaiser  remediated 
the  land  adjacent  to  the  Kaiser  property. 
In  Phase  2,  Kaiser  will  remediate  its 
facility.  On  May  25,  2001,  Kaiser 
submitted  the  Phase  2  DP.  The  Phase  2 
DP  was  noticed  in  the  Federal  Register 
on  October  30.  2001(66  FR54792).  NRC 
approved  the  Phase  2  DP  on  June  8, 
2003. 

On  October  6,  2003,  Kaiser  submitted 
a  request  to  revise  Chapter  14  of  the  DP. 
The  revision  will  correct  an  erroi  in 
Chapter  14,  which  incorrectly  identified 
the  Average  Derived  Concentration 
Level  (ADCLv^)  as  the  acceptance  criteria 
for  the  14  acre  pond  parcel  area  of  the 
site.  Kaiser  has  stated  that  the  revisions 
to  Chapter  14  will  not  change  the  scope 
of  the  work  in  the  approved  DP. 

Prior  to  approving  the  DP  revision. 
NRC  will  make  findings  in  accordance 
with  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  NRC's  regulations.  These 
findings  will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
Environmental  Assessment. 

II.  Opportunity  To  Provide  Comments 

In  accordance  with  10  CFR  20.1405. 
the  NRC  is  providing  notice  to 
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individuals  in  the  vicinitv  of  tiie  site 
that  the  NRC  is  in  receipt  of  a  revision 
to  the  Phase  2  DP.  and  will  accept 
comments  concerning  this  proposed 
modification  to  the  DP  and  its 
associated  pnvironmental  impacts. 
Comments  with  respect  to  this  action 
should  be  provided  in  writing  within  30 
days  of  this  notice  and  addressed  to 
John  T.  Buckley.  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safetv  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Telephone:  (301)  415-6607,  fax 
number  (301)  415-5398,  e-mail: 
jtheinrc.gov.  Comments  received  after  30 
days  will  be  considered  if  practicably  to 
do  so.  but  only  those  comments 
received  on  or  before  the  due  date  can 
be  assured  consideration. 

III.  Opportunity  To  Request  a  Hearing 

Although  Kaiser  is  no  longer  a 
licensee  subject  to  subpart  L.  "Informal 
Hearing  Procedures  for  Adjudication  in 
Material  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Discretion  is  being  exercised  in  this  case 
because  of:  (1)  The  unusually  large 
volume  of  soil  to  be  removed  from  the 
site;  (2)  the  significant  complexity  of 
this  project;  and.  (3)  the  close  proximity 
of  the  site  to  a  major  population  center. 
Whether  or  not  a  person  has  or  intends 
to  provide  comments  as  set  out  in 
Section  II  above,  pursuant  to  Section 
2.1205(a).  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  Section  2.1205(d).  A  request  for  a 
hearing  must  be  filed  within  thirty  (30) 
ddvs  o"  ' 


f  the  date  of  publication  of  this 
Federal  Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  (Office  of  the  Secretary 
either: 

1.  By  delivery  to  Secretarv',  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Fhnt  North.  11555  Rockville 
Pike.  Rockville.  MD  20852-2738, 
between  7:45  a.m.  and  4:15  p.m., 
Federal  workdays:  or 

2.  By  mail,  telegram,  or  facsimile 
(301-415-1101)  addressed  to  the 
Secretary.  U.S.  Nuclear  Regulators- 
Commission.  Washington.  DC  20.555- 
0001,  .Attention;  Rulemakings  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government " 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101.  or  by  e-mail  to 
<hearingdocket'&nrc.go\'>. 


In  accordance  with  10  CFR  2, 1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  Kaiser  Aluminum 
and  Chemical  Corporation,  9141 
Interline  Avenue,  Suite  lA.  Baton 
Rouge,  LA  70809-1957,  Attention:  Mr.  J. 
W.  Vinzant  and; 

2.  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738,  between 
7:45  a.m.  and  4:15  p.m..  Federal 
workdays,  or  by  mail,  addressed  to 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  Because  of  continuing 
disruptions  in  the  delivery  of  mail  to 
United  States  Government  offices,  it  is 
requested  that  requests  for  hearing  be 
also  transmitted  to  the  Office  of  the 
General  Counsel,  either  by  means  of 
facsimile  transmission  to  (301)  415- 
3725,  or  by  e-mail  to 
ogcmaiJcenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Section  2.1205(h); 

3.  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

IV.  Further  Information 

The  application  for  the  license 
amendment  and  supporting 
documentation  are  available  for 
inspection  at  NRC's  Public  Electronic 
reading  Room  at:  httpj fv.'ww.nrc.gov/ 
reading-rm/ adams.html.  The  ADAMS 
Accession  No.  for  the  license 
amendment  request  is  ML032820302. 

Dated  at  Rockville,  Mar\'land,  this  3rd  day 
of  November.  2003 

For  The  Nuclear  Regulator)'  Commission. 
Daniel  M.  Gillen. 

Chief.  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[PR  Doc.  03-28183  Filed  11-7-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143] 

Nuclear  Fuel  Services,  Inc. 
Environmental  Assessment  and 
Issuance  of  Finding  of  No  Significant 
Impact  Related  to  Proposed  Financial 
Assurance  Exemption  for  the  Blended 
Low-Enriched  Uranium  Preparation 
Facility 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Finding  of  No  Significant 

Impact  and  Environmental  Assessment. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Ramsey,  Fuel  Cycle  Facilities 
Branch.  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington  DC  20555- 
0001.  telephone  (301)  415-7887  and  e- 
mail  kmr^nrc.env. 

SUPPLEMENTARY  INFORMATION: 

I,  Introduction 

The  U.S.  Nuclear  Regulators- 
Commission  (NRC)  is  considering  the 
issuance  of  an  amendment  to  NRC 
Materials  License  SNM-124  to  exempt 
Nuclear  Fuel  Services  (NFS)  from  the 
financial  assurance  requirements  in  10 
CFR  70.25(f)  for  the  proposed  Blended 
Low-Enriched  Uranium  Preparation 
Facility  (BPF)  in  Erwin.  Tennessee,  and 
has  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
action.  Based  upon  the  EA,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate,  and,  therefore,  an 
Environmental  Impact  Statement  (EIS) 
will  not  be  prepared. 

II.  Environmental  .Assessment 

Background 

The  NRC  staff  has  received  an 
exemption  request  (Ref  1),  dated 
October  27.  2003.  to  exempt  NFS  from 
the  provision  in  10  CFR  70.25(f)(4) 
limiting  the  use  of  a  letter  of  intent  to 
government  licensees  only.  NFS  is  a 
non-government  licensee  and  wishes  to 
use  a  letter  of  intent  from  the  U.S. 
Department  of  Energy  (DOE)  to 
guarantee  part  of  the  funds  for 
decommissioning  the  BPF.  NRC  has 
received  a  letter  from  DOE  (Ref,  2). 
dated  October  20,  2003.  stating  its  intent 
to  reimburse  the  actual  costs  of 
decommissioning  the  BPF  within  the 
limits  stated  in  the  letter.  The  purpose 
of  this  document  is  to  assess  the 
environmental  consequences  of  the 
proposed  exemption. 
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The  NFS  facility  in  Erwin.  Tennessee 
is  authorized  under  SNM-124  to 
manufacture  high-enriched  nuclear 
reactor  fuel.  NFS  is  constructing  a  new 
complex  at  the  Erwin  site  to 
manufacture  low-enriched  nuclear 
reactor  fuel.  NFS  has  requested  an 
amendment  to  authorize  operations  at 
the  BPF  that  will  prepare  low-enriched 
uranium  solutions  for  use  in  the  new 
complex  (Rpf.  3).  The  BPF  operations 
will  be  conducted  within  the  existing 
complex  be<::ause  that  facility  is  already 
authorized  to  handle  high-enriched 
material   After  the  high-enriched 
material  is  downblended  and  converted 
to  a  low-enriched  uranium  solution,  it 
will  be  transferred  from  the  BPF  to  the 
new  complex.  NFS  must  provide 
financial  assurance  for 
decommissioning  the  BPF  before 
operations  can  be  authorized. 

Re\iew  Scope 

The  purpose  of  this  EA  is  to  assess  the 
en\  rronmental  impacts  of  the  exemption 
request  It  does  not  approve  the  request. 
This  EA  is  limited  to  the  financial 
assurance  of  proposed  BPF  activities  at 
the  Erwin  Plant.  The  existing  conditions 
and  operations  for  the  Erwin  facility 
were  e\  aiuated  by  NRC  for 
environmental  impacts  in  a  1999  EA 
related  to  the  renewal  of  the  NFS  license 
(Ref.  4).  and  a  2002  EA  related  to 
another  amendment  request  for  the 
Blended  Low-Enriched  Uranium  (BLEU) 
Project  (Ref.  5).  The  proposed 
operations  at  th^  BPF  were  evaluated  for 
environmental  impacts  in  a  2003  EA 
related  to  the  BPF  amendment  request 
(Ref.  6).  This  assessment  will  determine 
whether  to  issue  a  FONSI  or  to  prepare 
an  Environmental  Impact  Statement 
(EISj.  Should  the  NRC  issue  a  FONSI, 
no  EIS  will  be  prepared. 

Proposed  Action 

The  proposed  action  is  to  grant  an 
exemption  from  the  requirements  in  10 
CFR  70.25(f)(4)  and  authorize  NFS  to 
use  a  DOE  letter  of  intent  to  provide  part 
of  the  financial  assurance  for 
decommissioning  the  BPF. 

Purpose  and  Need  for  Proposed  Action 

The  BLEU  Project  is  part  of  a  DOE 
program  to  reduce  stockpiles  of  surplus 
high-enriched  uranium.  DOE  has 
entered  into  an  interagencv  agreement 
with  the  Tennessee  Vallev  Authority 
(TVA)  to  convert  7400  kilograms  of 
high-enriched  uranium  to  commercial 
reactor  fuel  for  a  TVA  nuclear  power 
reactor.  Under  the  interagencv 
agreement,  DOE  has  assumed  the 
obligation  to  reimburse  TVA  and  its 
contractors  for  the  actual 
decommissioning  costs  associated  with 


processing  the  high-enriched  uranium. 
The  DOE  letter  of  intent  recognizes  NFS 
as  a  TVA  contractor  under  the 
interagency  agreement  and  commits  to 
reimbursing  the  actual 
decommissioning  costs  associated  with 
processing  the  high-enriched  uranium  at 
NFS. 

Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1 .  Approve  the  exemption  request  as 
submitted; 

2.  No  action  (i.e.,  deny  the  exemption 
request), 

Affected  Environment 

The  affected  environment  for 
Alternatives  1  and  2  is  the  NFS  site.  A 
full  description  of  the  site  and  its 
characteristics  is  given  in  the  1999  EA 
related  to  the  renewal  of  the  NFS  license 
(Ref.  1)  ^nd  a  2002  EA  related  to  another 
amendment  request  for  the  BLEU 
Project  (Ref.  2).  The  NFS  facility  is 
located  in  Unicoi  County,  Tennessee, 
about  32  km  (20  mi)  southwest  of 
Johnson  City,  Teimessee.  The  plant  is 
about  0.8  kin  (0.5  mi)  southwest  of  the 
Erwin  city  limits.  The  site  occupies 
about  28  hectares  (70  acres).  The  site  is 
bounded  to  the  northwest  by  the  CSX 
Corporation  (CSX)  railroad  property  and 
the  Nolichucky  River,  and  by  Martin 
Creek  to  the  northeast.  The  plant 
elevation  is  about  9  m  (30  ft)  above  the 
nearest  point  on  the  Nolichucky  River. 

The  area  adjacent  to  the  site  consists 
primarily  of  residential,  industrial,  and 
commercial  areas,  with  a  limited 
amount  of  farming  to  the  northwest. 
Privately  owned  residences  are  located 
to  the  east  and  south  of  the  facility. 
Tract  size  is  relatively  large,  leading  to 
a  low  housing  density  in  the  areas 
adjacent  to  the  facility.  The  CSX 
railroad  right-of-way  is  parallel  to  the 
western  boundary  of  the  site.  Industrial 
development  is  located  adjacent  to  the 
railroad  on  the  opposite  side  of  the 
right-of-way.  The  site  is  bounded  by 
Martin  Creek  to  the  north,  with 
privately  owned,  vacant  property  and 
low-deiteity  residences. 

Effluent  Releases  and  Monitoring 

A  full  description  of  the  effluent 
monitoring  program  at  the  site  is 
provided  in  the  1999  EA  related  to  the 
renewal  of  the  NFS  license  (Ref.  4),  a 
2002  EA  related  to  another  amendment 
request  for  the  BLEU  Project  (Ref.  5), 
and  a  2003  EA  related  to  the  BPF 
amendment  request  (Ref.  6).  The  NFS 
Erwin  Plant  conducts  effluent  and 
environmental  monitoring  programs  to 
evaluate  potential  public  health  impacts 
and  comply  with  the  NRC  effluent  and 
environmental  monitoring 


requirements.  The  effluent  program 
monitors  the  airborne,  liquid,  and  solid 
waste  streams  produced  during 
operation  of  the  NFS  Plant.  The 
environmental  program  monitors  the 
air.  surface  water,  sediment,  soil, 
groundwater,  and  vegetation  in  and 
around  the  NFS  Plant. 

Airborne,  liquid,  and  solid  effluent 
streams  that  contain  radioactive 
material  are  generated  at  the  NFS  Plant 
and  monitored  to  ensure  compliance 
with  NRC  regulations  in  10  CFR  part  20. 
Each  effluent  is  monitored  at  or  just 
before  the  point  of  release.  The  results 
of  effluent  monitoring  are  reported  on  a 
semi-annual  basis  to  the  NRC  in 
accordance  with  10  CFR  70.59. 

Airborne  and  liquid  effluents  are  also 
monitored  for  nonradiological 
constituents  in  accordance  with  State 
discharge  permits.  For  the  purpose  of 
this  EA.  the  State  of  Tennessee  is 
expected  to  set  limits  on  effluents  under 
its  regulatory  control  that  are  protective 
of  health  and  safety  and  the  local 
environment.  On  October  10,  2002,  the 
Tennessee  Air  Pollution  Control  Board 
issued  a  discharge  permit  for  airborne 
effluents  from  the  BPF. 

Environmental  Impacts  of  Proposed 
Action 

The  proposed  action  will  not  result  in 
the  release  of  any  chemical  or 
radiological  constituents  to  the 
environment.  In  addition,  the  proposed 
action  will  not  cause  any  adverse 
impacts  to  local  land  use,  biotic 
resources,  or  cultural  resources. 

Environmental  Impacts  of  No  Action 
Alternative 

Under  the  no  action  alternative.  NFS 
would  have  to  provide  financial 
assurance  for  decommissioning  the  BPF 
using  another  method.  Obtaining 
another  funding  mechanism  would 
cause  delays  and  increase  the  costs  of 
NFS'  contract  obligations  for  the  BLEU 
Project. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  insignificant.  Thus,  the  staff 
considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

Agencies  and  Persons  Contacted 

On  October  29,  2003.  the  NRC  staff 
contacted  the  Director  of  the  Division  of 
Radiological  Health  in  the  Tennessee 
Department  of  Environment  and 
Conservation  concerning  this  request. 
On  October  29.  2003.  the  Director 
responded  that  the  Division  of 
Radiological  Health.  Tennessee 
Department  of  Environment  and 


Conservation  concurred  with  the  draft 
EA. 

The  NRC  staff  has  determined  that 
consultation  under  Section  7  of  the 
Endangered  Species  Act  is  not  required 
because  the  proposed  action  is 
administrative  m  nature  and  will  not 
affect  listed  species  or  critical  habitat. 

The  NRC  staff  has  determined  that  the 
proposed  action  is  not  a  type  of  activity 
that  has  potential  to  cause  effect  on 
historic  properties  because  it  is 
administrative  in  nature.  Therefore, 
consultation  under  Section  106  of  the 
National  Historic  Preser\'ation  Act  is  not 
required. 

References 

Unless  otherwise  noted,  a  copv  of  this 
document  and  the  references  listed 
below  will  be  available  electronically 
for  public  inspection  in  the  NRC  Puialic 
Document  Room  or  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://wv\-w. nrc.gov/reading-rm/ 
adains.html  (the  Public  Electronic 
Reading  Room). 
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III.  Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51.  the  NRC 
staff  has  considered  the  environmental 
consequences  of  amending  NRC 
Materials  License  SNM-124  to  e.xempt 
NFS  from  the  financial  assurance 
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requirements  in  10  CFR  70.25(f)  for  the 
BPF.  On  the  basis  of  this  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  the  Commission  is 
making  a  finding  of  no  significant 
impact.  Accordingly,  preparation  of  an 
environmental  impact  statement  is  not 
warranted. 

IV.  Further  Information 

For  further  details,  see  the  references 
listed  above.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  Room 
0-1F21,  11555  Rockville  Pike, 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Document  Access 
and  Management  System  (ADAMS) 
Public  Electronic  Reading  Room  on  the 
Internet  at  the  NRC  Web  site,  http:// 
y^-ww.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  bv  telephone  at  1-800- 
397-4209  or  (301) 415-4737,  or  by  e- 
mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  the  3rd  day 
of  November  2003. 

For  the  Nuclear  Regulatory  Commission. 
Kevin  M.  Ramsey, 

Project  Manager.  Fuel  Cycle  Facilities  Branch. 
Division  of  Fuel  Cycle  Safety  and  Safeguards. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Dor  0,-1-28182  Filed  11-7-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisorv  Committee  on  Nuclear 
Waste  (ACNWJwill  hold  its  147th 
meeting  on  November  19-20,  2003. 
Dallas  Ballroom  D,  Texas  Station  Hotel, 
2101  Texas  Star  Lane,  Las  Vegas, 
Nevada. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Wednesday,  November  19,  2003 

10:30  a.m.-10:40  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  items  of 
interest. 


10:40  a.m.-ll  10  a.m.:  DOE  Openmg 
Remarks  (Open)— The  Committee  will 
be  welcomed  and  receive  introductory 
comments  from  John  Arthur,  Deputy 
Director,  Office  of  Repository- 
Development,  Department  of  Energy. 

11:10  a.m.-12:15  p.m.:  Yucca 
Mountain  Program  Status  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  DOE  regarding  the 
status  of  the  development  of  the  License 
Application,  the  Licensing  Support 
Network,  and  the  resolution  of  Key 
Technical  Issues  (KTI)  including  the 
DOE  "bundling"  process.  In  addition 
there  will  be  an  update  on  several  items 
discussed  during  the  Committee's  2002 
visit  to  Nevada. 

1 :30  p.m.-4:30  p.m.:  Repository 
Design  Status  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  DOE 
regarding  the  surface  facility  design, 
pre-closure  safety  assessment,  and  other 
Yucca  Mountain  Repository  design 
issues. 

4:45  p.m.-5:30  p.m.:  DOE  Approach 
to  Drift  Degradation  Analyses  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  DOE  on  the 
Department's  approach  to  evaluating 
drift  degradation  within  the  Yucca 
Mountain  geologic  environment. 

5:30 p.m.-6  p.m.:  Stakeholder 
Interactions  (Open)— The  Conunittee 
will  reserve  this  time  for  interactions 
with  stakeholders  and  meeting 
participants. 

Thursday,  .November  20,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-9:30  a.m.:  Igneous  Activity 
Status  Report  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  DOE 
regarding  the  Igneous  Activity 
Consequence  Modeling  Peer  Review- 
Recommendations  and  the  DOE  path 
forward. 

9:30  a.m.-lO  a.m.:  Inyo  County 
Carbonate  Drilling  Program  Status 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Invo  County 
(California)  regarding  its  deep  carbonate 
aquifer  drilling  program. 

10:15  a.m.-10:45  a.m.:  Nye  County 
Early  Warning  Drilling  Program  Status 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Nve  County 
regarding  the  status  of  its  early  warning 
drilling  program. 
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11)  4.',  d  m-llJUa.m:  EPRI 
Work^hnp  on  Natural  Analogues 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Electric 
Power  Research  Institute  (EPRI) 
regarding  its  recent  workshop  on  natural 
analogues  and  their  potential 
applicability  to  Yucca  Mountain 
repository  programs. 

12:45  p.m.-2  p.m.:  Presentation  by 
Affected  Units  of  Local  Government 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  affected  units  of 
local  government  and  Native  American 
Organizations  regarding  their  views  on 
the  proposed  high-level  waste 
repository  at  Yucca  Mountain. 

2:1.5  p.m. -3  p.m.:  Stakeholder 
Interactions  (Open) — The  Committee 
will  reserve  this  time  for  interactions 
\\  ith  stakeholders  and  meeting 
participants. 

3  p.m.-3:45  p.m.:  Preparation  of 
.4C\W  Reports  (Open) — The  Committee 
will  discuss  possible  reports  on  the  Pre- 
Closure  Safety  Assessment  Tool,  Drift 
Degradation  at  Yucca  Mountain,  and 
Public  Interactions. 

5:45  p.m.-6  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNVV  meetings  were 
published  in  th^  Federal  Register  on 
October  Ih.  2U03  (68  FK  59543).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
bv  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
durmg  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
desiring  to  make  oral  statements  should 
notify  Mr,  Howard  ).  Larson.  Special 
Assistant  (Telephone  301/415-6805), 
between  7;30  a.m.  and  4  p.m.  ET,  as  far 
in  advance  as  practic;able  so  that 
appropriate  arrangements  c:an  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  pic  ture.  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  bv  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  f(jr  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibilitv  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notifv  Mr, 


Howard  j.  Larson  as  to  their  particular 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  bme  allotted  therefore  can  be 
obtained  by  contacting  Mr,  Howard  J. 
Larson. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov.  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://\^'V^'w.rirc.gov/reading-rm/ 
adams.html  or  http://wH'v^:nrc.gov/ 
reading-rm/doc-coUections/  (ACRS  & 
ACNW  Mtg  schedules/agendas), 

Videofieleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET.  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
video  teleconferencing  link.  The 
availability  of  video  teleconferencing 
services  is  not  guaranteed. 

Dated:  November  4,  2003. 
Andrew  L,  Bates, 

Advisor}'  Committee  Management  Officer. 
[FR  Doc.  03-28180  Filed  11-7-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste:  Meeting  on  Planning  and 
Procedures;  Notice  of  Meeting 

The  ACNVV  will  hold  a  Planning  and 
Procedures  meeting  on  November  19, 
2003,  Dallas  Ballroom  D,  at  the  Texas 
Station  Hotel,  2101  Texas  Star  Lane,  Las 
Vegas,  Nevada, 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  19,  2003 — 8:30 
a.m.-10:15  a.m. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  related  matters. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee, 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a,m,  and  4:15  p,m,  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  bv  contacting 
the  Designated  Federal  Offif;ial  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  November  4,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 

ACRS/ACNW. 

(FRDoc.  03-28181  Filed  11-7-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the  ACRS 
Subcommittee  on  Regulatory  Policies 
and  Practices;  Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Regulatory  Policies  and  Practices  will 
hold  a  meeting  on  November  21,  2003, 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  November  21,  2003 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  purpose  of  this  meeting  is  to 
discuss  the  "LOCA  failure  analysis  and 
frequency  estimation"  developed  by  the 
staff  in  response  to  the  Commission's 
March  31.  2003,  Staff  Requirements 
Memorandum  on  recommendations  for 
risk-informed  changes  to  10  CFR  50,46, 
"Acceptance  Criteria  for  Emergency 
Core  Cooling  Systems  for  Light-Water 
Nuclear  Power  Reactors."  The 
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Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
other  interested  persons  regarding  this 
matter.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulatp  proposed  positions 
and  action.--,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notifv  the  Designated 
Federal  Official.  Mr.  Michael  R. 
Snodderly  (Telephone:  301-415-6927) 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  during  the 
meeting. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Officials 
between  7:30  a.m.  and  4:15  p.m.  (ET). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  November  4,  2003. 
Sber  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/AC\'W.  - 

IFR  Doc.  03-28179  Filed  11-7-03:  8:45  am] 

BILLING  CODE  759(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection:  Comment 
Request 

Upon  Written  Request:  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Filings  and  Information  Services, 
Washington.  DC  20549 

Extension:  Rule  12g3-2.  OMB  Control 
No.  3235-0119,  SEC  File  No.  270-104. 
Rules  7a-15  thru  7a-37,  OMB  Control 
No,  3235-0132.  SEC  File  No.  270-115. 
Rule  13e-l.  OMB  Control  No.  3235- 
0305,  SEC  File  No.  270-255 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  12g3-2  (OMB  3235-0119;  SEC 
File  No.  270-104)  provides  an 
exemption  from  Section  12(g)  of  the 
Securities  Exchange  Act  of  1934  for 


foreign  private  issuers.  Rule  12g3-2  is 
designed  to  provide  investors  in  foreign 
securities  with  information  about  such 
securities  and  the  foreign  issuer.  It 
estimated  that  1,800  foreign  issuers 
make  submissions  pursuant  to  Rule 
12g3-2  annually  and  it  takes 
approximately  one  burden  hour  per 
response  for  a  total  annual  burden  of 
1,800  hours.  It  is  estimated  that  100% 
of  the  burden  is  prepared  by  the  filer. 

Rules  7a-15  through  7a-37  (OMB 
3235-0132;  SEC  File  No.  270-115)  set 
forth  the  general  requirements  relating 
to  applications,  statements  and  reports 
that  must  be  filed  under  the  Trust 
Indenture  Act  of  1939  by  issuers  and 
trustees  qualifv'ing  indentures  under 
that  Act  for  offerings  of  debt  securities. 
The  respondents  are  persons  and 
entities  subject  to  the  Trust  Indenture 
Act  requirements.  Rules  7a-15  through 
7a-37  are  disclosure  guidelines  and  do 
not  directly  result  in  any  collection  of 
information.  The  Rules  are  assigned 
only  one  burden  hour  for  administrative 
convenience. 

Rule  13e-l  (OMB  3235-0305:  SEC 
File  No.  270-255)  makes  it  unlawful  for 
an  issuer  who  has  received  notice  that 
it  is  the  subject  of  a  tender  offer  made 
under  14(d)(1)  of  the  Act  and  which  has 
commenced  under  Rule  14d-2  to 
purchase  any  of  its  equity  securities 
during  the  tender  offer  unless  it  first 
files  a  statement  with  the  Commission 
containing  information  required  bv  the 
Rule.  This  rule  is  in  keeping  with  the 
Commission's  statutory'  responsibility  to 
prescribe  rules  and  regulations  that  are 
necessar}'  for  the  protection  of  investors. 
Public  companies  are  the  respondents. 
Rule  13e-l  submissions  take 
approximately  10  burden  hours  to 
prepare  and  are  filed  by  20  respondents 
It  is  estimated  that  25%  of  200  total 
burden  hours  (50  hours)  is  prepared  by 
the  company.  The  remaining  75%  of  the 
total  burden  is  attributed  to  outside  cost. 

Written  comments  are  invited  on:  (a) 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 


Please  direct  your  written  conunents 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology',  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549. 

Dated:  October  30,  2003. 
Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  03-28186  Filed  11-7-03;  8:45  ami 

BILLING  CODE   8C'C,  <■•    P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-48742   File  No  SR-CHX- 
2003-35; 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange.  Inc   Relating 
to  the  Trading  of  Nasdaq/NM  Securities 

November  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
'Act').'  and  Rule  19b-4  thereunder.^ 
notice  herebv  is  given  that  on  October 
31,  2003,  the  Chicago  Stock  Exchange. 
Incorporated  ("CHX  "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  hems 
have  been  prepared  by  the  self- 
regulatorv-  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons, 

1.  Self-Regulatory  Oraanization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  requested  a  one- 
year  extension  of  the  pilot  relating  to  the 
trading  of  Nasdaq/NM  securities  on  the 
Exchange.  Specifically,  the  pilot 
amended  CHX  Article  XX.  Rule  37  and 
CHX  Article  XX.  Rule  43.  The  pilot 
currently  is  due  to  expire  on  November 
1.  2003.  The  Exchange  proposes  that  the 
pilot  remain  in  effect  on  a  pilot  basis 
through  November  1.  2004.  The  text  of 
the  proposed  rule  change  is  available  at 
the  principal  offices  of  the  CHX  and  at 
the  Commission.  This  proposed 
extension  of  the  pilot  does  not  alter  the 
text  of  the  pilot  language,  but  simply 
extends  the  expiration  date  of  the  pilot 
through  Noxember  1 .  2004. 


■  15  U.S.C.  78s(b)(l). 
^17CFR240.19l)-4. 
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II.  SeIf-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Cummission,  the 
Exchange  included  statements 
concprning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CHX 
has  prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  requested  a  one- 
vear  extension  of  the  pilot  relating  to  the 
trading  uf  Nasdaq/NM  securities  on  the 
Exchange.  Specificaliv,  the  pilot  amends 
"CHX  Article  XX.  Rule  37  and  CHX 
Article  XX.  Rule  43.  The  pilot  currently 
is  due  to  expire  on  November  1,  2003: 
the  Exchange  proposes  that  the 
amendments  remain  in  effect  on  a  pilot 
basis  through  November  1.  2004. 

On  May  4,  1987.  the  Commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the 
Exchange.  *  Among  other  things,  these 
rules  rendered  the  Exchange's  BEST 
Rule  guarantee  (CHX  Article  XX,  Rule 
37la))  applicable  to  Nasdaq/NM 
securities  and  made  Nasdaq/NM 
securities  eligible  for  the  automatic 
execution  feature  of  the  Exchange's 
Midwest  Automated  Execution  System 
(the  "MAX"  system).-' 

(On  lanuary  3,  1997,  the  Commission 
approv  cd.  on  a  one  year  pilot  basis,  a 
pr(jgram  that  eliminated  the 
requirement  that  CHX  specialists 
automatically  execute  orders  for 
Nasdaq/NM  securities  when  the 


'  See  Securities  Exchange  Act  Release  No.  24424 
(May  4.  1987),  52  FR  17868  (May  12.  1987)  (order 
approving  File  No.  SR-MSER-fl7-2):  see  also 
Securities  Exchange  Act  Release  Nos.  28146  (June 
26,  1990).  55  FR  27917  (July  6,  1990>(order 
expanding  the  number  of  eligible  securities  to  100); 
36102  (August  14.  1995).  60  FR  43626  (August  22. 
1995)  (order  expanding  the  number  of  eligible 
securiUes  to  500);  41392  (May  12.  1999),  64  FR 
27839  (May  21.  1999)  (order  expanding  the  number 
of  eligible  securities  to  1000). 

■*  The  MAX  system  may  be  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  eligible  for  execution  under  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX  Rules, 
.■\rt  XX,  Rule  37(b)  A  MAX  order  that  fits  within 
the  BEST  parameters  is  executed  pursuant  to  the 
BEST  Rule  via  the  MAX  system.  If  an  order-is 
outside  the  BEST  parameters,  the  BEST  rule  does 
not  apply,  but  MAX  system  handling  rules  remain 
applicable. 


specialist  is  not  quoting  at  the  national 
best  bid  or  best  offer  disseminated 
pursuant  to  SEC  Rule  llAcl-1  (the 
•NBQO'].'^  When  the  Commission 
approved  the  program  on  a  pilot  basis, 
it  requested  that  the  Exchange  submit  a 
report  to  the  Commission  describing  the 
Exchange's  experience  with  the  pilot 
program.  The  Commission  stated  that 
the  report  should  include  at  least  six 
months  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  until  April  1997. 
Six  months  of  trading  data  did  not 
become  available  until  November  1997. 
As  a  result,  the  Exchange  requested  an 
additional  three-month  extension  to 
collect  the  data  and  prepare  the  report 
for  the  Commission. 

On  December  31,  1997,  the 
Commission  extended  the  pilot  program 
for  an  additional  three  months,  until 
March  31,  1998,  to  give  the  Exchange 
additional  time  to  prepare  and  submit 
the  report  and  to  give  the  Commission 
adequate  time  to  review  the  report  prior 
to  approving  the  pilot  on  a  permanent 
basis.''  The  Exchange  submitted  the 
report  to  the  Commission  on  January  30, 
1998.  Subsequently,  the  Exchange 
requested  another  three-month 
extension,  in  order  to  give  the 
Commission  adequate  time  to  approve 
the  pilot  program  on  a  permanent  basis. 
On  March  31.  1998,  the  Commission 
approved  the  pilot  for  an  additional 
three-month  period,  until  June  30, 
1998."  On  July  1,  1998,  the  Commission 
approved  the  pilot  for  an  additional  six- 
month  period,  until  December  31, 
1998. «  On  December  31,  1998,  the 
Commission  approved  the  pilot  for  an 
additional  six-month  period,  until  June 
30,  1999.^  On  June  30,  1999,  the 
Commission  approved  the  pilot  for  an 
additional  seven-month  period,  until  _ 
January  31,  2000.'"  On  January  31, 
2000,  the  Commission  approved  the 
pilot  for  an  additional  three-month 
period,  until  May  1,  2000."  On  May  1, 
2000,  the  Commission  approved  the 
pilot  for  an  additional  six-month  period, 
until  November  1,  2000.'-  On  November 
15,  2000,  the  Commission  approved  the 


'  See  Secjirities  Exchange  Ac-l  Release  No.  381 19 
(January  3. 1997),  62  FR  1788  (January  13. 1997). 

"See  Securities  Exchange  Act  Release  No.  39512 
(December  31.  1997).  63  FR  1517  (January  9.  1998). 

'  See  Securities  Exchange  Act  Release  No.  39823 
(March  31, 1998).  63  FR  17246  (April  8,  1998). 

""  See  Securities  Exchange  Act  Release  No.  40150 
(July  1,  199lB).  63  FR  36983  (July  8.  1998). 

^  See  Sec^ities  Exchange  Act  Release  No.  40868 
(December  Si.  1998),  64  FR  1845  (January  12,  1999). 

'"  See  Securities  Exchange  Act  Release  No.  41586 
(June  30.  1999),  64  FR  36938  (July  8,  1999). 

"  See  Securities  Exchange  Act  Release  No.  42372 
(January  3%  2000),  65  FR  6425  (February  9,  2000). 

1-  See  Securities  Exchange  Act  Release  No.  42740 
(May  1.  20(»0)  65  FR  26649  (May  8,  2000). 


pilot  for  an  additional  one-year  period, 
until  November  1,  2001.'  *  On  November 
1.  2001,  the  pilot  was  extended  for  an 
additional  one-year  period,  until 
November  1.  2002.'-*  On  November  1, 
2002,  the  pilot  was  extended  for  an 
additional  one-vear  period,  until 
November  1,  2003. ''^  In  light  of  the 
evolving  nature  of  the  Nasdaq  market 
and  unlisted  trading  of  Nasdaq/NM 
securities,  the  Exchange  now  requests 
another  extension  of  the  current  pilot 
program,  through  November  1,  2004. 
The  Exchange  is  not  requesting  approval 
of  any  changes  to  the  pilot  in  this 
submission. 

Under  the  pilot  program,  specialists 
must  continue  to  accept  agency  market 
orders  ^'^  or  marketable  limit  orders,  but 
only  for  orders  of  100  to  5099  shares  in 
Nasdaq/NM  securities.  This  threshold 
order  acceptance  requirement  is  referred 
to  as  the  "auto  acceptance  threshold." 
Specialists,  however,  must  accept  all 
agency  limit  orders  in  Nasdaq/NM 
securities  from  100  up  to  and  including 
10.000  shares  for  placement  in  the  limit 
order  book.  Specialists  are  required  to 
automatically  execute  Nasdaq/NM 
orders  in  accordance  with  certain 
amendments  to  the  pilot  program  that 
were  approved  by  the  Commission.''' 

The  pilot  program  requires  the 
specialist  to  set  the  MAX  auto-execution 
threshold  at  100  shares  or  greater  for 
Nasdaq/NM  securities.  When  a  CHX 
specialist  is  quoting  at  the  NBBO.  orders 
for  a  number  of  shares  less  than  or  equal 
to  the  size  of  the  specialist's  quote  are 
executed  automatically  (in  an  amount 
up  to  the  size  of  the  specialist's  quote). 
Orders  of  a  size  greater  than  the 
specialist's  quote  are  automaticallv 
executed  up  to  the  size  of  the 
specialist's  quote,  with  the  balance  of 
the  order  designated  as  an  open  order  in 
the  specialist's  book,  to  be  filled  in 
accordance  with  the  Exchange's  rules 
for  manual  execution  of  orders  for 
Nasdaq/NM  securities.  Such  rules 


"  See  Securities  Exchange  .^ct  Release  No.  43565 
(November  15.  2000).  65  FR  71166  (November  29. 
2000). 

'-•  See  Securities  Exchange  Act  Release  No.  45010 
(November  1,  2001).  66  FR  56585  (November  8, 
2001). 

''See  Securities  Exchange  Act  Release  No.  46932 
(November  29,  2002).  67  FR  72990  (December  9. 
2002). 

"'The  term  "agency  order"  means  an  order  for 
the  account  of  a  customer,  but  does  not  include 
professional  orders,  as  defined  in  CHX  Rules.  Art. 
XXX,  Rule  2.  Interpretation  and  Policy  .04.  The  rule 
defines  a  "professional  order "  as  anv  order  for  the 
account  of  a  broker-dealer,  the  account  of  an 
associated  person  of  a  broker-dealer,  or  any  account 
in  which  a  broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or  indirect  interest. 

'"See Securities  Exchange  ,\ct  Release  No.  44778 
(September  7,  2001 ),  66  FR  48075  (September  17, 
2001). 
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dictate  that  the  specialist  must  either 
manually  execute  the  order  at  the  NBBO 
or  a  better  price  or  act  as  agent  for  the 
order  in  seeking  to  obtain  the  best 
available  price  for  the  order  on  a 
marketplace  other  than  the  Exchange.  If 
the  specialist  decides  to  act  as  agent  for 
the  order,  the  pilot  program  requires  the 
specialist  fo  use  order-routing  systems 
to  obtain  an  execution  where 
appropriate.  Orders  for  securities  quoted 
with  a  r.pread  greater  than  the  minimum 
variation  are  executed  automaticallv 
after  a  fifteen  second  delay  from  the 
time  the  order  is  entered  into  MAX.  The 
size  of  the  specialist's  bid  or  offer  is 
then  automatically  decremented  by  the 
size  of  the  execution.  When  the 
specialist's  quote  is  e.xhausted.  the 
system  generates  an  autoquote  at  an 
increment  awav  from  the  NBBO  for  100 
shares. 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  NBBO,  an 
order  that  is  of  a  size  less  than  or  equal 
to  the  auto  execution  threshold 
designated  by  the  specialist  will  execute 
automatically  at  the  NBBO  price  up  to 
the  size  of  the  auto  execution  threshold. 
Orders  of  a  size  greater  than  the  auto 
execution  threshold  will  be  designated 
as  open  orders  in  the  specialist's  book 
and  manually  executed,  unless  the 
order-sending  firm  previously  has 
advised  the  specialist  that  it  elects 
partial  automatic  execution,  in  which 
event  the  order  will  be  executed 
automatically  up  to  the  size  of  the  auto 
execution  threshold,  with  the  balance  of 
the  order  to  be  designated  as  an  open 
order  in  the  specialist's  book. 

Whether  the  specialist  is  quoting  at 
the  NBBO  or  not,  "oversized"  orders. 
i.e..  orders  that  are  of  a  size  greater  than 
the  auto  acceptance  threshold  of  5099 
shares  (as  designated  by  the  specialist), 
are  not  subject  to  the  foregoing 
requirements,  and  may  be  canceled 
within  one  minute  of  being  entered  into 
MAX  or  designated  as  an  open  order 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  is  consistent  with  section  6(b)  of 
the  Act.i"  generally,  and  section  6fb)(5) 
of  the  Act  i"^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 


B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  wTitten  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  2"  and  subparagraph  (f)(6)  of 
Rule  19b-^2i  thereunder  because  the 
proposal:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  anv 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessan.'  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pm-poses  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notification  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  that  waiving  the  5-day  pre- 
filing  notification  requirement  and  the 
30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.--  The  Commission  notes 
that  waiver  of  the  5-day  pre-filing 
requirement  and  acceleration  of  the 
operative  date  will  prevent  the 
Exchange's  pilot  program  relating  to  the 
trade  of  Nasdaq/NM  securities  from 
lapsing,  and  will  allow  the  current  rules 
to  remain  effective. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witiiheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-35  and  should  be 
submitted  by  December  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 

JiU  M.  Peterson, 

Assistant  Secretary. 

|FR  Doc.  03-28149  Filed  11-7-03;  8:45  ami 
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'8  15U.S.C.  78f[b). 
'«15  U.S.C.  78flb)(5). 


20  15  U.S.C.  78s(b)(3)(A). 

2'17CFR240.19b-4. 

^^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formaUon.  15 
U.S.C.  78c(f). 


SECURITIES  AMD  EXCHANGE 
COMMISSION 

[Release  No  34-48744;  File  Nos.  SR- 
NSCC-2003-19  and  SR-DTC-2003-1 1  ] 

Self-Regulatory  Organizations: 
National  Securities  Clearing 
Corporation:  The  Depository  Trust 
Company:  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Relating  to  the  Consolidation  of 
Settlement  Processing  Operations  and 
to  the  Use  of  the  Federal  Reserve 
Banks'  Net  Settlement  Service 

November  4.  ZUU3. 

I.  Introduction 

On  September  26.  2003.  the  National 
Securities  Clearing  Corporation 
("NSCC")  and  The  Depositor\'  Trust 
Company  ("DTC")  filed  withthe 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
File  No.  SR-NSCC-2003-19  and 
proposed  rule  change  File  No.  SR-DTC- 
2003-11  pursuant  to  Section  19(b)(1)  of 


"17CFR200.30-3(a)(12). 
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the  Securities  Exchange  Act  of  1934 
("Art").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
October  17.  2003.-  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

II.  D<?scription 

The  NSCC  and  DTC  proposed  rule 
changes  propose  that  NSCC  and  DTC 
consolidate  their  settlement  processing 
operations.  The  NSCC  proposed  rule 
change  proposes  that  NSCC  require  all 
its  settling  banks  to  use  the  Federal 
Reserve  Banks'  ("FRBs ')  Net  Settlement 
Service  ("NSS")  to  satisfy  their  end-of- 
day  settlement  obligations. ^ 

2.  Consolidated  Settlement  Processing 
Operation 

Today,  DTC  and  NSCC  settlements  are 
run  on  two  separate  systems  each  of 
which  IS  fed  throughout  the  day  with 
debit  and  credit  data  generated  by 
participant/member  activities.  At  the 
end  of  the  processing  day.  the  data  is 
summarized  and  reported  by  product 
category  [eg  .  in  the  case  of  NSCC, 
continuous  net  settlement,  mutual 
funds,  envelope  services,  etc.  and  in  the 
case  of  DTC,  delivery  orders,  stock 
loans,  dividends,  redemptions,  etc.) 
through  the  Participant  Terminal 
System  ("PTS")  on  separate  DTC  and 
NSCC  screens.  The  data  is  netted 
separately  at  DTC  and  at  NSCC  to 
produce  an  aggregate  debit  or  credit  at 
each  clearing  agency. 

Following  the  determination  of  final 
net  numbers  for  each  participant/ 
member  for  each  clearing  agency,  a 
participant/member's  credit  balance  at 
one  clearing  agency  is  netted  against 
any  debit  balance  at  the  other  ("cross- 
endorsement").  The  settling  banks 
subsequently  authorize  settlement  for 
their  customers  in  an 
"acknowledgement"  process  and  then 
transmit  or  receive  funds  to  or  from 
DTC's  account  and  to  or  from  NSCC's 
subaccount  at  the  Federal  Reserve  Bank 
ofNew  York( "FRBNY"). 

In  order  to  promote  operating 
efficiencies,  improve  risk  management, 
and  lower  transaction  processing  costs, 
DTC  and  NSCC  are  seeking  to  introduce 
a  consolidated  settlement  processing 
operation.  A  consolidated  settlement 
processing  operation  will  provide 


'  15  U.S.C,  78s(b)(l). 

-Securities  Exchange  Act  Release  No.  48614 
(October  9.  2003),  68  FR  59834. 

'  On.September  2.  2003,  DTC  implemented  the 
requirpment  that  all  DTC  settling  banks  use  NSS. 
Securities  Exchange  Act  Release  No.  48089  (June 
25.  2003).  68  FR  40314  (July  7,  2003)  (File  No.  SR- 
DTC-2002-061. 


participants/members  with  consolidated 
NSCC  and  DTC  settlement  reporting,  a 
single  point  of  access  for  both  NSCC  and 
DTC  settlement  information,  and 
reduced  settlement  risk.  This 
consolidation  is  intended  to  be 
operational  only.  It  is  not  intended  to 
affect  the  legal  relationship  that 
participants/members  and  their  settling 
banks  have  with  NSCC  or  DTC. 

As  part  of  the  new  consolidated 
settlement  processing  operation.  DTC 
and  NSCC  participants/members  and 
their  settling  banks  will  be  provided 
with  a  single  set  of  enhanced  PTS 
functions.  Each  participant/member  will 
be  able  to  view  its  DTC  and  NSCC 
settlement  activity  and  will  be  provided 
a  consolidated  end-of-day  netted  DTC/ 
NSCC  settlement  obligation.  A 
participant/member's  debits  and  credits 
at  DTC  and  at  NSCC  will  be  separately 
summarized  in  one  consolidated 
activity  statement  which  will  show  the 
final  DTC  and  NSCC  balances  and  the 
netted  amount  for  each  participant/ 
member, 

2.  Net  Settlement  Service 

To  reduce  settlement  risk  and  to 
permit  settling  banks  to  settle  their  net- 
net  debits  at  NSCC  and  at  DTC  with  a 
single  payment,  NSCC  is  amending  its 
procedures  to  require  that  NSCC  settling 
banks  satisfy  their  daily  net-net  debit 
balances  at  NSCC  through  the  use  of 
NSS.  This  requirement  is  consistent 
with  DTC's  requirement  that  its  settling 
banks  utilize  NSS.'' 

As  more  fully  described  below,  NSS 
will  permit  DTC,  as  NSCC's  settlement 
agent,  to  submit  instructions  to  have  the 
FRB  accounts  of  NSCC  settling  banks 
charged  for  their  NSCC  net-net  debit 
balance.  By  centralizing  DTC  and 
NSCC's  settlement  processing  and  by 
adopting  NSS  as  the  payment 
mechanism,  each  settling  bank's  balance 
at  NSCC  (whether  a  net-net  debit  or  a 
net-net  credit)  will  also  be  aggregated  or 
netted  with  its  settlement  balance  at 
DTt  resulting  in  only  a  single  debit  or 
single  credit  having  to  be  made  to  the 
settling  bank's  FRB  account.  Utilization 
of  NSS  by  NSCC  members  and  their 
settling  banks  will  eliminate  the  need 
for  a  settling  bank  to  initiate  a  wire 
transfer  in  satisfaction  of  a  net-net  debit 
balance.  This  should  reduce  the  risk  a 
settling  bank  would  be  unable  to  meet 
its  settlement  obligations  because  of 
operational  problems  and  should  reduce 
the  occurrences  of  late  payment  fees  due 
to  delays  in  wiring  settlement  funds. ^ 


■*  Supra  note  3. 

5  Should  NSS  not  be  available  for  any  reason, 
then  settling  banks  are  obligated  to  settle  their 
NSCC  andDTC  obligations  by  wire  transfer. 


As  part  of  requiring  the  use  of  NSS, 
NSCC  is  making  certain  technical 
corrections  to  assure  that  defined  terms 
and  other  provisions  are  used 
consistently.  Accordingly,  NSCC's  Rule 
1  (Definitions  and  Descriptions)  is  being 
amended  to  (1)  include  a  new  definition 
of  "settlement  agent"  as  DTC  will  act  as 
NSCC's  settlement  agent  in  collecting 
and  paying  out  settlement  monies  and 
(2)  set  forth  a  definition  of  "net  credit 
balance  "  which  is  currently  used  in 
Rule  12  (Settlement)  and  elsewhere  in 
the  Rules. 

NSCC  Rule  12  and  Rule  55  (Settling 
Banks)  are  being  amended  to  make  clear 
that  in  those  instances  where  NSCC 
permits  a  "settling  member."  "insurance 
carrier  member.  "  or  "fund  member"  to 
settle  other  than  through  a  settling  bank, 
it  will  be  deemed  to  have  failed  to  settle 
if  it  fails  to  pay  its  "net  debit  balance."'' 
In  addition,  rule  language  is  being 
modified  to  make  clear  that  settlement 
of  monies  will  be  effected  in  the  manner 
provided  for  in  NSCC's  Procedures. 

NSCC  Procedure  VIII  (Money 
Settlement  Service)  is  being  amended  to 
reflect  the  requirement  that  settling 
banks  use  NSS  and  to  provide  the 
procedures  whereby  settling  banks  that 
act  as  such  for  both"  NSCC  and  DTC 
("common  settling  banks  ")  will  have 
their  settlement  balances  at  both 
clearing  agencies  aggregated  or  netted 
into  a  single  payment  or  credit  amount. 

Prior  to  using  NSS,  settling  banks  will 
be  required  to  sign  with  an  FRB  a 
"Settler  Agreement"  which  incorporates 
a  requirement  that  the  settling  bank 
agrees  to  the  terms  of  the  FRB's 
Operating  Circular  No.  12.  Under 
Section  6.4  of  Operating  Circular  No.  12, 
the  settlement  agent  [i.e..  DTC  acts  as 
settlement  agent  for  NSCC)  has  certain 
responsibilities  regarding  allocation 
among  settling  banks  of  a  claim  for 
indemnity  by  the  FRB.  The  allocation  of 
any  such  claim  among  NSCC's  members 
would  be  conducted  in  a  manner  as  is 
described  in  NSCC  Procedure  VIII, 
Section  4(iv).  The  signed  Settler 
Agreement  must  be  on  the  settling 
bank's  letterhead,  signed  by  an 
authorized  signer  recognized  by  the 
FRB,  and  submitted  to  the  FRB  through 
DTC  as  NSCC's  settlement  agent. 
Settling  banks  that  also  act  as  settling 
banks  for  DTC  participants  previously 
had  to  sign  a  Settler  Agreement  with  the 
FRB  designating  DTC  as  their  NSS 
settlement  agent.  Accordingly,  these 
settling  banks  will  not  be  required  to 


"    Net  debit  balance"  as  used  with  respect  to  a 
member,  msurance  carrier  member,  or  fund  member 
means  the  amount  by  which  the  member's, 
insurance  carrier  member's,  or  fund  member's  gross 
debit  balance  for  a  business  day  exceeds  its  gross 
credit  balance  on  that  business  dav. 
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sign  new  Settler  Agreements  to  cover 
NSCC's  NSS  settlement.  Instead,  as 
provided  in  NSCC  Procedure  VIII,  the 
Settler  Agreements  they  provide  to  DTC 
for  delivery  to  the  FRB  designating  DTC 
as  their  NSS  settlement  agent  will  be 
deemed  to  include  the  settling  bank's 
NSCC  settlement  obligations  as  well  as 
its  DTC  settlement  obligations. 

As  is  currently  required,  each  settling 
bank  will  be  required  to  acknowledge  its 
NSCC  net-net  balance  at  the  end  of  5ie 
day.  However,  any  settling  bank  that  is 
an  NSCC  Member  and  settles  solely  for 
its  own  account  mav  elect  to  not 
acknowledge  its  net-net  settlement 
balance  at  the  end  of  the  day."  This 
option  will  not  be  made  available  to 
settling  banks  that  settle  for  others 
because  the  acknowledgement  process 
includes  the  option  to  refuse  to  pay  for 
a  participant  for  whom  the  settling  bank 
provides  settlement  services.  Unless  a 
settling  bank  has  elected  not  to 
acknowledge  its  net-net  settlement 
balance  as  provided  above.  DTC  will  not 
send  a  settling  bank's  net-net  debit 
balance  to  a  FRB  for  collection  until  the 
settling  bank  has  acknowledged  its 
balance. 

As  NSCC's  settlement  agent,  DTC  will 
send  a  "preadvice"  to  each  settling 
bank,  notifying  the  settling  bank  that 
DTC  is  about  to  send  its  NSS 
transmission  to  the  FRB,  If  a  settling 
bank  does  not  have  sufficient  funds  in 
its  FRB  account  to  enable  DTC,  as 
settlement  agent,  to  debit  the  full 
amount  of  its  settlement  balance  or 
should  NSS  not  be  available  to  a  settling 
bank  for  anv  reason,  the  settling  bank 
will  be  obligated  to  wire  all  such 
amounts  to  DTC  prior  to  the  designated 
cut-off  time. '^ 

A  new  item  4  in  N'SCC  Procedure  VIII 
sets  forth  the  netting  and  pavment 
obligations  among  common  settling 
banks.  NSCC.  and  DTC.  For  each 
common  settling  bank.  DTC.  as 
settlement  agent,  will  aggregate  or  net 
the  net-net  debit  or  net-net  credit  as 
applicable  due  bv  or  due  to  such  bank 
from  or  to  .\SCCand  DTC.  If  the 
common  settling  bank  owes  a  settlement 
debit  to  both  clearing  agencies,  DTC  will 
debit  the  FRB  account  the  sum  of  the 


"Settling  bank.s  elecung  not  to  acknowledge  their 
settlement  balance  will  be  required  to  sign  an 
Acknowledgement  Option  Form,  A  common 
settling  bank  may  not  elect  to  opt  out  of 
acknowledging  its  balances  unless  it  settles  solely 
for  its  own  account  at  both  DTC  and  NSCC  in  which 
case  that  election  will  cover  both  the  bank's  NSCC 
and  DTC  net  settlement  balances. 

» If  a  settling  bank  is  experiencing  extenuating 
circumstances  and  as  a  result  needs  to  opt  out  of 
NSS  for  one  business  day  and  send  its  wire  directly 
to  DTCs  FRBNY  account  for  its  debit  balance,  that 
settling  bank  must  notify  NSCC/DTC  prior  to 
acknowledging  its  settlement  balance. 


debit  amounts.  If  the  bank  is  ow  ed  a 
settlement  credit  from  both.  DTC  will 
wire  the  bank  the  sum  of  the  credit 
amounts. 

Where  the  common  settling  bank 
owes  a  debit  to  one  clearing  agency  and 
is  owed  a  credit  from  the  other,  the 
common  settling  bank  will  be  obligated 
to  pay  the  net  amount  of  that  sum  (if  a 
net  debit)  or  be  entitled  to  receive  the 
net  amount  (if  a  net  credit).  The  clearing 
agency  which  prenet  owes  the 
settlement  credit  to  the  common  settling 
bank  will  pay  the  net  credit  difference 
to  the  other  clearing  agency  if  the  other 
clearing  agency  has  a  prenet  debit.'' 
NSCC  will  implement  its  failure  to  settle 
procedures  if  any  common  settling  bank 
that  had  a  net-net  debit  to  NSCC  before 
aggregation  or  netting  of  such  amounts 
with  the  common  settling  bank's  DTC 
settlement  balance  fails  to  pay  its 
aggregate  NSCC/DTC  net  debit  amount, 
referred  to  as  the  "consolidated 
settlement  debit  amount."  in  full  by  the 
time  specified  in  NSCC  and  DTCs 
procedures. 

III.  Discussion 

Section  19(b)(2)(B)  of  the  Act  directs 
the  Commission  to  approve  a  proposed 
rule  change  of  a  self-regulator\' 
organization  if  it  finds  that  such 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  such  organization.  Section 
17A(b)(3)(F)  of  the  Act  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agencv  or  for 
which  it  is  responsible. '"  Because  the 
proposed  rule  changes  reduce  the  risk 
that  a  clearing  bank  will  be  late  in 
fulfilling  its  settlement  obligation,  the 
proposed  rule  changes  should  better 
enable  DTC  and  NSCC  to  fulfill  their 
safeguarding  obligations  under  Section 
17A(b)(3)(F). 

NSCC  and  DTC  have  requested  that 
the  Corrunission  approve  the  proposed 
rule  changes  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
the  filing.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
changes  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
the  filing  because  accelerated  approval 
will  give  DTC  and  NSCC  adequate  time 
to  notify'  their  participants/members  and 
to  provide  their  participants/members 
with  sufficient  time  to  prepare  for 


implementation  of  the  proposed  rule 
changes  before  year  end. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(h)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
NSCC-2003-19  and  SR-DTC-2003-11} 
be  and  hereby  are  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

lill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-28148  Filed  11-7-03:  8:45  am] 

BILLING  CODE  801CM)i-P 


■JFor  example,  if  NSCC  owes  the  common  settling 
bank  $5  million,  and  DTC  is  owed  S2  miUion  by 
the  common  settling  bank.  NSCC  will  pay  DTC  53 
million  dollars  which  DTC  will  pay  to  the  common 
settling  bank  using  NSS. 

'"ISU.S.C.  78q-iaj)(3)(F). 


SOCIAL  SECURITY  ADMINISTRATION 

[Social  Security  Ruling,  SSR  03-03p  ] 

Titles  II  and  XVI:  Evaluation  of 
Disability  and  Blindness  in  llnitial 
Claims  for  Individuals  Aged  65  or 
Older 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Seciu-ity  ruling. 

summary:  In  accordance  with  20  CFR 
402.35(b)(1).  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Ruling,  SSR  03-03p.  We  are  revising 
Social  Security  Ruling  (SSR)  99-3p. 
Title  XVh  Evaluation  of  Disabilitv  and 
Blindness  in  Initial  Claims  for 
Individuals  Age  65  or  Older  (64  FR 
33337.  June  22.  1999).  SSR  99-3p  was 
confined  to  individuals  who  applv  for 
disability  payments  under  title  XVI  of 
the  Social  Security  Act  (the  Act).  In  this 
revised  ruling,  we  are  adding  provisions 
for  individuals  who  apply  for  disability 
benefits  under  title  II  of  the  Act.  Section 
216(1)  of  the  Act  phases  in  gradual 
increases  in  the  full  retirement  age  from 
age  65  to  age  67.  As  a  result  of  these 
increases  we  will  be  processing  some 
disability  claims  under  title  II  of  the  Act 
for  individuals  who  are  aged  65  or 
older.  Therefore,  this  Ruling  clarifies  the 
Social  Security  Administration's 
standards  and  procedures  for  the 
adjudication  of  disability  and  blindness 
claims  for  individuals  aged  65  or  older 
under  titles  II  and  XVI  of  the  Act.  This 
Ruling  supersedes  SSR  99-3p. 

In  addition  to  the  revisions  made  to 
incorporate  instructions  for  tide  II 


"  17  CFR  200.3O-3(a)(12). 
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claim.s  we  havp  updated  SSR  99-3p.  We 
have  deleted  the  section  that  was  tithed 
"Special  Rule  for  Determining  Disability 
for  Individuals  Age  65  or  Older  Who 
Can  Perform  Medium  Work  But  Who 
Are  Illiterate  in  English  or  Unable  to 
Communicate  in  English."  We  did  this 
because  those  instructions  actually 
applied  to  all  individuals  aged  60  or 
older-not  just  to  individuals  aged  65  and 
older.  In  addition,  we  are  revising  our 
regulations  to  make  this  clear.  (See 
Notice  of  Proposed  Rulemaking;  Federal 
Old-Age.  Survivors  and  Disability 
Insurance;  Determining  Disability  and 
Blindness;  Clarification  of  the  Education 
and  Previous  Work  Experience 
(Categories  in  the  Medical-Vocational 
Rules).  We  have  also  deleted  obsolete 
information  and  made  some  minor 
revisions  to  the  language  of  SSR  99-3p. 

EFFECTIVE  DATE:  This  ruling  is  effective 

on  the  date  of  its  publication  in  the 
Federal  Register  (November  10,  2003). 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Sussman.  Regulations  Officer. 
Social  Security  Administration,  100 
Altmeyer  Building,  6401  Security 
Boulevard.  Baltimore.  MD  21235-6401, 
(410) 965-1767. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  use.  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Securitv  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age. 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  C'ounsel.  and  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regulations,  they  are  binding 
on  all  components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  402.35(b)(l ),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance. 
Programs  96.001  Social  Security — Disability 
lasurance.  96.003  Social  Security — Special 
Benefits  for  Persons  Aged  72  and  Over; 
96.006  Supplemental  Security  Income) 


Dati'd  November  4.  2003. 
Jo  Anne  B.  Bamhart. 
Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

This  Ruling  supersedes  SSR  99-3p. 
Title  XVI:  Evaluation  of  Disability  and 
Blindness  in  Initial  Claims  for 
Individuals  Age  65  or  Older  (64  FR 
33337.  June  22,  1999). 

Purpose:  To  clarify  SSA's  standards 
and  procedures  for  the  adjudication  of 
titles  II  and  XVI  of  the  Social  Security 
Act  (the  Act)  disability  and  blindness 
claims  for  individuals  aged  65  or  older. 
In  particular,  this  Rulino  explains  that: 

•  In  general,  the  regulations  and 
procedures  for  determining  disability 
for  adults  who  are  under  age  65  are  used 
when  determining  whether  an 
individual  aged  65  or  older  is  disabled. 

•  Adjudicators  are  required  to 
consider  any  impairment(s)  the 
individual  has,  including  those  that  are 
often  found  in  older  individuals. 

•  If  an  individual  aged  72  or  older  has 
a  medically  determinable  impairment, 
that  impairment  will  be  considered  to 
be  "severe." 

•  If  tlfe  individual's  impairment(s) 
prevents  the  performance  of  his  or  her 
past  relefvant  work  (PRW),  or  if  the 
individual  does  not  have  PRW.  the 
adjudicator  must  consider  two  special 
medical-vocational  profiles  showing  an 
inability  to  make  an  adjustment  to  other 
work  before  referring  to  appendix  2  to 
subpart  P  of  20  CFR  part  404. 

•  Generally,  adjudicators  should  use 
the  rules  for  individuals  aged  60-64 
when  determining  whether  an 
individual  aged  65  or  older  can  adjust 
to  other  Work. 

•  Some  individuals  aged  65  or  older 
may  not  understand,  or  be  able  to 
comply  with,  our  requests  to  submit 
evidence  or  attend  a  consultative 
examination  (CE).  Therefore, 
adjudicators  must  make  special  efforts 
in  situations  in  which  it  appears  that  an 
individual  aged  65  or  older  may  not  be 
cooperating. 

Citations:  Section  5301  of  Public  Law 
(Pub.  L.)  105-33,  sections  402  and  431 
of  Pub.  L.  104-193,  as  amended, 
sections  216(1),  223(a)(1),  223(d), 
1614(a).  1616.  1619(b)  and  1621(f)(1)  of 
the  Act.  as  amended;  20  CFR  part  404. 
subpart  P.  appendices  1  and  2. 
§§  404.1501-1599,  and  20  CFR  part  416, 
subpart  1,  §§  416.901-416.923.  416.925- 
416.926,  416.927-416.986.  416.988- 
416.994,  and  416.995^16.998. 

Background:  Section  216(1)  of  the  Act 
phases  in  a  gradual  increase  in  the  full 
retirement  age  from  age  65  to  age  67. 
These  changes  first  affect  individuals 
who  were  born  in  1938;  that  is,  who 
turn  age  65  in  2003.  By  2027,  the 


incremental  increases  will  be  complete, 
and  a  full  retirement  age  of  67  will  be 
applicable  to  all  individuals  who  were 
born  in  1960  or  later.  These  provisions 
do  not  change  the  age  at  which  an 
individual  can  take  early  retirement  at 
a  reduced  benefit  amount,  which 
remains  at  age  62.  Under  title  11.  an 
individual  can  establish  entitlement  to 
benefits  based  on  disability  or  blindness 
until  the  month  in  which  he  or  she 
attains  full  retirement  age.  Therefore,  as 
a  result  of  the  increases  in  the  full 
retirement  age,  we  will  be  processing 
some  disability  claims  under  title  II  of 
the  Act  for  individuals  who  are  aged  65 
or  older. 

On  August  5,  1997.  Pub.  L.  105-33, 
the  Balanced  Budget  Act  of  1997, 
amended  Pub.  L.  104-193,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  as  amended, 
and  added  additional  alien  eligibility 
criteria.  Under  the  new  criteria, 
"qualified"  aliens  who  were  lawfully 
residing  in  the  United  States  on  August 
22,  1996.  and  who  are  disabled  or  blind 
as  defined  in  section  1614(a)  of  the  Act 
are  eligible  for  benefits  under  title  XVI 
provided  all  other  eligibilitv 
requirements  are  met.  Individuals  can 
establish  eligibility  based  on  disability 
or  blindness  at  any  age,  even  on  or  after 
attainment  of  age  65. 

In  addition  to  qualified  aliens, 
determinations  of  disability  under  title 
XVI  also  may  be  needed  for  other 
individuals  aged  65  or  older  to 
determine: 

•  State  supplements  in  some  States 
(section  1616  of  the  Act); 

•  Whether  the  work  incentive 
provisions  of  section  1619(b)  of  the  Act 
are  applicable;  or 

•  Appropriate  deeming  of  income  and 
resources  (section  1621(f)(1)  of  the  Act; 
20  CFR  416.1160.  416.1161,416.1166a, 
and  416.1204). 

Ruling:  Evaluation  Issues.  In  general, 
the  regulations  and  procedures  ^or 
determining  disability  for  adults  who 
are  under  age  65  are  used  when 
determining  whether  an  individual  aged 
65  or  older  is  disabled,  except  as 
provided  later  in  this  Ruling. 

T(j  determine  if  an  adult  is  disabled 
as  defined  in  the  Act,  adjudicators 
generally  use  the  5-step  sequential 
evaluation  process  set  out  in  20  CFR 
404.1520  and  416.920. 

Step  1—Is  the  Individual  Working?  If 
the  individual  is  working  and  the  work 
is  substantial  gainful  activity  (see  20 
CFR  404.1571-404.1576  and  416.971- 
416.976),  we  will  find  that  the 
individual  is  not  disabled  regardless  of 
his  or  her  medical  condition,  age, 
education,  or  work  experience. 
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Step  2 — Does  the  Individual  Have  a 
Severe  Impairment?' 

At  step  2  of  the  sequential  evaluation 
process,  a  determination  is  made  about 
whether  an  individual  has  a  medicallv 
determinable  impairment  and  whether 
the  individual's  medically  determinable 
impairment — or  combination  of 
impairments — is  "severe.  "  .\n 
individual  who  does  not  have  an 
impairment  or  combination  of 
impairments  that  is  "severe"  will  be 
found  not  disabled. 

An  impairment(s)  is  considered 
"severe"  if  it  significantly  limits  an 
individual's  physical  or  mental  abilities 
to  do  basic  work  activities.  An 
impairment(s)  that  is  "not  severe"  must 
be  a  slight  abnormality,  or  a 
combination  of  slight  abnormalities,  that 
has  no  more  than  a  minimal  effect  on 
the  ability  to  do  basic  work  activities.  It 
is  incorrect  to  disregard  an  impairment 
or  consider  it  to  be  "not  severe"  because 
the  impairment's  effects  are  "normal" 
for  a  person  of  that  age. 

As  in  any  claim,  adjudicators  must 
consider  signs,  symptoms,  and 
laboratory  findings  when  determining 
whether  an  individual  aged  65  or  older 
has  a  medicallv  determinable 
impairment  (see  20  CFR  404.1508  and 
404.1528,  and  416.908  and  416.928). 
The  likelihood  of  the  occurrence  of 
some  impairments  increases  with 
advancing  age:  e.g.,  osteoporosis, 
osteoarthritis,  certain  cancers,  adult- 
onset  diabetes  mellitus,  impairments  of 
memory,  hypertension,  and 
impairments  of  vision  or  hearing. 
Adjudicators  are  required  to  consider 
any  impairment(s)  the  individual  has, 
including  impairments  like  the  ones 
listed  above  that  are  often  found  in 
older  individuals.  It  is  incorrect  to 
disregard  any  of  an  individual's 
impairments  because  they  are  "normal" 
for  the  person's  age. 

When  an  individual  has  more  than 
one  medically  determinable  impairment 
and  each  impairment  bv  itself  is  "not 
severe."  adjudicatr)rs  must  still  assess 
the  impact  of  the  combination  of  those 
impairments  on  the  individual's  abilitv 
to  function.  A  claim  may  be  denied  at 
step  2  only  if  the  evidence  shows  that 
the  individual's  impairments,  when 
considered  in  combination,  are  "not 
severe";  i.e.,  do  not  have  more  than  a 
minimal  effect  on  the  individual's 
physical  or  mental  abilitv(ies)  to 
perform  basic  work  activities. 

Special  Rule  for  Individuals  Applying 
for  Title  XVI  Benefits  Who  Are  Aged  72 
or  Older.  Generally,  we  use  step  2  of  the 
sequential  evaluation  process  as  a 
"screen"  to  deny  individuals  with 
impairments  that  would  have  no  more 
than  a  minimal  effect  on  their  ability  to 


work  even  if  we  considered  their  age. 
education,  and  work  experience. 
However,  with  advancing  age.  it  is 
increasingly  unlikely  that  individuals 
with  medically  determinable 
impairments  will  be  found  to  have 
minimal  limitations  in  their  ability  to  do 
basic  work  activities.  By  age  72,  separate 
consideration  of  whether  an 
individual's  medically  determinable 
impairment(s)  is  "severe"  does  not  serve 
the  useful  screening  purpose  that  it  does 
for  individuals  who  have  not  attained 
age  72.  Therefore,  if  an  individual  aged 
72  or  older  has  a  medically 
determinable  impairment(s).  that 
impairment(s)  will  be  considered  to  be 
"severe,"  and  evaluation  must  proceed 
to  the  next  step  of  the  sequential 
evaluation  process. 

Step  3 — Does  the  Individual  Have  an 
Impairmentfsl  That  Meets  or  Equals  an 
Impairment  Listed  in  Appendix  1  ? 
When  an  individual  has  a  severe 
impairment(s)  that  meets  or  medically 
equals  the  requirements  for  one  of  the 
impairments  in  the  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  20  CFR  part  404  and  meets  the 
duration  requirement,  the  individual  is 
disabled. 

When  Disability  Cannot  Be  Found  at 
Step  3— Assessing  Residua]  Functional 
Capacity.  When  the  individual  does  not 
have  an  impairment(s)  that  meets  or 
equals  the  requirements  for  a  listed 
impairment,  the  adjudicator  is  required 
to  assess  the  individual's  residual 
functional  capacity  (RFC).  The  RFC 
assessment  is  an  adjudicator's  finding 
about  the  ability  of  an  individual  to 
perform  both  physical  and  mental  work- 
related  activities  despite  his  or  her 
impairment(s).  The  assessment 
considers  all  of  the  individual's 
medically  determinable  impairments, 
including  those  that  are  "not  severe," 
and  all  limitations  or  restrictions  caused 
by  symptoms,  such  as  pain,  that  are 
related  to  the  medically  determinable 
impairment(s).  The  assessment  is  based 
upon  consideration  of  all  relevant 
evidence  in  the  case  record,  including 
medical  evidence  and  relevant 
nonmedical  evidence,  such  as 
observations  of  lay  witnesses  of  an 
individual's  apparent  symptomatology, 
or  an  individual's  own  statement  of 
what  he  or  she  is  able  or  unable  to  do. 

When  assessing  RFC  in  an  initial 
claim,  an  adjudicator  should  not  find 
that  an  individual  has  limitations  or 
restrictions  beyond  those  caused  by  his 
or  her  medically  determinable 
impairment{s).  Limitations  or 
restrictions  due  to  factors  such  as  age, 
height,  or  whether  the  individual  has 
ever  engaged  in  certain  activities  in  his 
or  her  PRW  (e.g.,  lifting  heav^  weights) 


are.  per  se,  not  considered  in  assessing 
RFC.  (See  SSR  96-8p,  "Titles  II  and 
XVI:  Assessing  Residual  Functional 
Capacity  in  Initial  Claims.") 

Step  4 — Does  the  Individual  Have  an 
Impairments}  That  Prevents  Him  or  Her 
from  Performing  Past  Relevant  Work 
(PRW)?  The  RFC  assessment  discussed 
above  is  first  used  at  step  4  of  the 
sequential  evaluation  process  to 
determine  whether  the  individual  is 
capable  of  doing  PRW.  The  rules  and 
procedures  we  use  to  make  this 
determination  for  individuals  under  age 
65  are  also  applicable  to  individuals 
aged  65  or  older.  This  includes 
consideration  of  whether  the  individual 
can  perform  his  or  her  PRW  as  he  or  she 
actually  performed  it  or  as  it  is  generally 
performed  in  the  national  economv.  If 
the  individual's  PRW  was  performed  in 
a  foreign  economy,  we  will  generally 
consider  only  whether  the  individual 
can  perform  his  or  her  PRW  as  he  or  she 
described  it.  However,  if  the  work  the 
individual  did  in  a  foreign  economy 
also  exists  in  the  United  States,  we  will 
consider  whether  he  or  she  can  perform 
the  work  as  it  is  generally  performed  in 
the  national  economy.  If  the  individual 
can  perform  his  or  her  PRW,  he  or  she 
will  be  found  not  disabled.  (See  SSR 
82-40,  "Titles  II  and  XVI:  The 
Vocational  Relevance  of  the  Past  Work 
Performed  in  a  Foreign  Countr\'.") 

Step  5 — Can  the  Individual  Do  Other 
Work?  The  last  step  of  the  sequential 
evaluation  process  requires  us  to 
determine  whether  an  individual  can  do 
other  work  considering  his  or  her  RFC, 
age,  education,  and  work  experience. 

Special  Medical-Vocational  Profiles 
Showing  an  Inability  to  Make  an 
Adjustment  to  Other  Work.  If  the 
individual's  impairment(s)  does 
preclude  the  performance  of  PRW,  or  if 
the  individual  does  not  have  PRW,  two 
special  medical-vocational  profiles  must 
be  considered  before  referring  to 
appendix  2  to  subpart  P  of  20  CFR  part 
404.  The  special  profiles  are  discussed 
in  SSR  82-63,  "Titles  II  and  XVI: 
Medical-Vocational  Profiles  Showing  an 
Inability  to  Make  an  Adjustment  to 
Other  Work." 

The  "arduous  unskilled  physical 
labor"  profile  applies  when  an 
individual: 

•  Is  not  working; 

•  Has  a  history'  of  35  years  or  more  of 
arduous  unskilled  physical  labor ': 

•  Can  no  longer  perform  this  past 
arduous  work  because  of  a  severe 
impairment(s);  and 


'  Training,  or  isolated,  brief,  or  remote  periods  of 
semiskilled  or  skilled  work  will  not  preclude  a 
finding  of  arduous,  unskilled  work,  if  such  training 
or  experience  did  not  result  in  skills  that  enable  the 
individual  to  adjust  to  other  work. 
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•  Has  no  moro  than  a  mar«inal 
eduiiaiion  (generall\  bth  grade  or  less). 

Thf  "no  work  experience"  profile 
applies  when  an  individual: 

•  Has  a  severe  impairment(s); 

•  HasnoPRVV: 

•  Is  aged  55  or  older:  and 

•  Has  no  more  than  a  limited 
education  [generally.  11th  grade  or  less). 

If  either  of  these  profiles  applies,  a 
finding  of  "disabled"  must  be  made. 
This  finding  is  made  without 
considering  the  criteria  in  appendix  2  to 
subpart  P  of  20  CFR  part  404. 

Applying  thf  Criteria  in  Appendix  2 
to  Subpart  P  nf  20  CFR  Part  404.  If  the 
special  medical-vocational  profiles  are 
not  applit:able.  we  use  the  rules  in 
appendix  2  to  subpart  P  of  20  CFR  part 
404  to  determine  whether  the  individual 
has  the  ability  to  do  other  work.  The 
highest  <.ge  category  used  in  appendix  2 
is  aged  60-64,  "closely  approaching 
retirement  age.'"  However,  we  have 
longstanding  internal  procedures  that 
direct  our  adjudicators  to  use  the  rules 
for  ages  60-64  when  making 
determinations  for  individuals  aged  65 
or  older  at  step  5. 

I  nder  those  rules,  individuals  aged 
65  or  older  who  are  limited  to 
"sedentary"  or  "light"  work  will  be 
found  disabled  unless  their  PRW 
provided  them  with  transferable  skills 
or  they  are  at  least  a  high  school 
graduate  and  their  education  provides 
for  direct  entry  into  skilled  work.  As  set 
out  in  §§  201.00(0  and  202.00(f)  of 
appendix  2.  to  find  transferability  of 
skills  for  individuals  aged  65  or  older 
who  are  limited  to  "sedentary"  or 
"light"  work,  there  must  be  very  little. 
if  any.  vocational  adjustment  required 
in  terms  of  tools,  work  processes,  work 
settings,  or  the  industry. 

Individuals  aged  65  or  older  who  can 
perform  the  full  range  of  "medium" 
work  are  found  disabled  when  they 
have  no  more  than  a  limited  education 
(including  individuals  who-are  illiterate 
m  English  or  unable  to  communicate  in 
English)  and  no  PRW.  Individuals  aged 
65  or  older  who  can  perform  a  full  range 
of  "medium"  work  are  also  found 
disabled  when  they  have  no  more  than 
a  marginal  education  (including 
mdividuals  who  are  illiterate  in  English 
or  unable  to  communicate  in  English) 
and  no  PRW  or  their  PRW  is  unskilled 
or  their  skilled  nr  semi-skilled  PRW 
provides  no  transferable  skills. 

Duration  As  indicated  earlier,  tfie 
likelihood  of  the  occurrence  of  some 
impairments,  such  as  osteoporosis, 
osteoarthritis,  certain  cancers,  adult- 
onset  diabetes  mellitus.  impairments  of 
memory,  hypertension,  and 
impairments  of  vision  or  hearing, 
increases  with  advancing  age.  Moreover. 


such  impairments  are  more  likely  to  be 
chronic  than  acute.  Therefore, 
adjudicators  must  be  especially  careful 
before  concluding  that  an  impairment  in 
an  individual  aged  65  or  older  will  not 
meet  the  12-month  duration 
requirement. 

Development  Issues.  Developing 
Allegations  of  Impairnient(s).  When 
obtaining  the  medical  history  of  an 
individual  aged  65  or  older,  it  is 
important  to  be  alert  to  and  address 
allegations  of  impairments  that  are 
commonly  associated  with  the  aging 
process,  such  as  osteoporosis,  artliritis, 
loss  of  vision,  hearing  loss,  and  memory 
loss.  Allegations  may  be  raised  in 
response  to  specific  questions  about  the 
individual's  impairment(s);  e.g.,  on 
Form  SSA-3368-BK.  However, 
adjudicators  must  also  be  alert  to 
allegations  raised  in  other  evidence  in 
the  file.  For  example,  questionnaires 
about  activities  of  daily  living  mav 
contain  statements  like  "I  have 
difficulty  walking  or  climbing  stairs 
because  my  legs  hurt,"  "I  can't  clean  my 
apartment  because  my  back  hurts,"  or  "I 
don't  read  much  anymore  because  I 
don't  see  well.  "  These  statements 
constitute  allegations  of  impairment{s). 
Therefore,  adjudicators  must: 

•  Review  the  case  file  thoroughly  to 
identify  all  allegations  or  other 
indications  of  impairment. 

•  Be  aware  that  the  medical  evidence 
or  third  party  statements  can  raise 
additional  allegations. 

•  When  contacting  an  individual  aged 
65  or  older,  be  alert  to  statements 
indicating  the  presence  of  an 
impairment(s)  commonly  associated 
with  the  aging  process. 

•  Consader  ail  signs  or  symptoms 
indicative  of  an  impairment(s), 
including  those  impairments  caused  by 
degenerative  chamges  associated  with 
the  aging  process. 

Purchasing  Medical  Evidence.  Our 
regulations,  at  20  CFR  404.1512(f), 
404.1517,  416.912(f)  and  416.917, 
indicate  that  we  will  purchase  CEs 
when  the  individual's  medical  sources 
cannot  or  will  not  give  us  sufficient 
medical  evidence  about  the  individual's 
impairment  for  us  to  determine  if  he  or 
she  is  disabled.  Sections  404.1519f  and 
416. 919f  further  provide  that  we  will 
purchase  only  the  specific  examinations 
and  tests  that  we  need  to  make  a 
determination  or  decision.  Due  to  the 
wide  range  of  allegations  contained  in 
cases  of  individuals  aged  65  or  older, 
evidence  addressing  more  than  one 
body  system  may  need  to  be  purchased. 
In  these  situations,  it  is  usually 
appropriate  to  purchase  general  medical 
examinations  rather  than  examinations 
targeted  at  particular  body  systems.  This 


will  ensure  that  all  allegations  of 
impairment  are  evaluated,  and  will 
reduce  the  burden  on  the  individual. 
For  example,  if  the  individual  alleges 
back  and  knee  pain,  shortness  of  breath 
on  exertion,  and  numbness  and 
weakness  in  his  or  her  arm.  a  general 
medical  examination  would  usually  be 
preferable  to  separate  orthopedic, 
neurologic,  respiratory,  or  cardiac 
examinations. 

Failure  to  Cooperate.  Individuals 
filing  for  benefits  based  on  disability  or 
blindness  have  certain  responsibilities 
for  furnishing  us  with,  or  helping  us 
obtain,  needed  evidence.  Our 
regulations  at  20  CFR  404.1512(c), 
404.1516.  404.1518.  416.912(c).  416.916, 
and  416.918  describe  these 
responsibilities.  However,  due  to  factors 
such  as  possible  language  barriers  or 
limited  education,  some  individuals 
aged  65  or  older  may  not  understand,  or 
be  able  to  comply  with,  our  requests  to 
submit  evidence  or  attend  a  CE. 

If  it  appears  that  an  individual  aged 
65  or  older  is  not  cooperating, 
adjudicators  must  take  the  following 
additional  actions  when  the  individual 
does  not  have  an  appointed 
representative,  or  when  the  appointed 
representative  has  asked  us  to  deal 
directly  with  the  individual. 

It  an  individual  aged  65  or  older  has 
not  supplied  evidence  or  taken  an 
action  we  requested  and  still  need,  the 
adjudicator  must: 

•  Contact  the  individual  to  determine 
why  he  or  she  has  not  complied  with 
our  request.  If  it  appears  that  the 
individual  needs  personal  assistance, 
including  interpreter  assistance,  to 
complete  forms,  request  field  office 
assistance. 

•  (Contact  a  third  party  (i.e.,  someone 
other  than  the  individual's 
representative),  if  one  has  been 
identified,  about  assisting  the  individual 
at  the  same  time  the  adjudicator 
contacts  the  individual. 

If  an  individual  aged  65  or  older  did 
not  attend  a  CE.  the  adjudicator  must: 

•  Contact  the  individual  to  determine 
why  he  or  she  did  not  attend  the  CE. 

•  Make  at  least  two  attempts  at 
different  times  on  different  days  to 
contact  the  individual  by  telephone.  (A 
busy  signal  does  not  constitute  an 
attempt.) 

•  Send  the  claimant  a  call-in  letter  if 
telephone  contact  is  not  possible  or 
successful. 

•  Contact  a  third  party,  if  one  has 
been  identified,  about  assisting  the 
claimant  at  the  same  time  contact  is 
attempted  with  the  claimant. 

•  When  contact  is  made  with  the 
individual  or  the  third  party,  explain 
that  the  CE  is  for  evaluation  purposes 
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nnlv  and  that  no  treatment  will  be 
required. 

•  Reschedule  the  CE  if  the  individual 
had  a  good  reason  for  not  attending  the 
prior  CE  (e.g.,  he  or  she  had 
transportation  problems  or  was  out  of 
the  country  at  the  time  of  the  CEj  and 
indicates  a  willingness  to  attend  a 
rescheduled  CE. 

Mon-English-Speakjng  or  Limited- 
English-Proficiency  Individuals.  For  all 
the  development  issues  discussed 
above,  adjudicators  must  remember  that 
we  are  responsible  for  obtaining  the 
services  of  a  qualified  interpreter  if  the 
individual  requests  or  needs  one.  This 
includes  providing  an  interpreter  at  a 
CE  if  the  CE  provider  is  not  sufficiently 
fluent  in  the  individual's  language. 

Effective  Date:  This  Ruling  is  effective 
on  the  date  of  its  publication  in  the 
Federal  Register  (November  10,  2003). 
Cross-Heferences:  SSR  82-40,  •'Titles 
II  and  X\I:  The  Vocational  Relevance  of 
the  Past  Work  Performed  in  a  Foreign 
Country":  SSR  82-61,   Titles  II  and 
XVI:  Past  Relevant  Work— The 
Particular  Job  or  the  Occupation  as 
Generally  Performed":  SSR  82-62. 
"Titles  II  and  XVI:  A  Disabilitv 
Claimant's  Capacity  To  Do  Past  Relevant 
Work,  In  General":  SSR  82-63,  "Titles 
II  and  XVI:  Medical-Vocational  Profiles 
Showing  an  Inability  To  Make  an 
Adjustment  to  Other  Work";  SSR  85-28, 
"Titles  II  and  XVI:  Medical  Impairments 
That  Are  Not  Severe   :  SSR  96-3p, 
"Titles  II  and  XVI:  Considering 
Allegations  of  Pain  and  Other 
Symptoms  in  Determining  Whether  a 
Medically  Determinable  Impairment  Is 
Severe";  SSR  96-^p,  "Titles  II  and  XVI: 
Symptoms,  Medically  Determinable 
Physical  and  Mental  Impairments,  and 
Exertional  and  Nonexertional 
Limitations":  SSR  96-8p,  "Titles  II  and 
XVI:  Assessing  Residual  Functional 
Capacity  in  Initial  Claims";  SSR  96-9p, 
"Titles  il  and  XVI:  Determining 
Capability  to  do  Other  Work- 
Implications  of  Residual  Functional 
Capacity  for  Less  Than  a  Full  Range  of 
Sedentary-  Work";  and  Program 
Operations  Manual  Svstem,  sections  Dl 
22505.015,  DI  22510.018,  DI  22510.019, 
DI  23515.010,  DI  23515.025,01 
25010.001.  SI  00502.142,  and  GN 
00203.001 

(PR  Doc.  03-28239  Filed  11-7-03;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  4488] 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Notice  of  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  in  Mexico  City  on  November  24 
2003.  The  Commission  will  approve  its 
budget  and  examine  its  course  of  study 
for  FY  2004.  in  addition,  it  vdll  meet 
with  public  affairs  officers  to  review 
public  diplomacy  programs  in  the 
Western  Hemisphere. 

The  Commission  was  reauthorized 
pursuant  to  Pub,  L.  106-113  (H.R.  3194. 
Consolidated  Appropriations  Act,  2000) 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy  is  a  bipartisan 
Presidential ly  appointed  panel  created 
by  Congress  in  1948  to  provide 
oversight  of  U.S.  Government  activities 
intended  to  understand,  inform  and 
influence  foreign  publics.  The 
Commission  reports  its  findings  and 
recommendations  to  the  President,  the 
Congress  and  the  Secretary  of  State  and 
the  American  people.  Current 
Commission  members  include  Barbara 
M.  Barrett  of  Arizona,  who  is  the 
Chairman;  Harold  C.  Pachios  of  Maine; 
Ambassador  Penne  Percy  Korth  of 
Washington,  DC;  Ambassador  Elizabeth 
F.  Bagley  of  Washington,  DC;  Charles 
"Tre"  Evers  III  of  Florida:  Jay  T.  Snyder 
of  New  York;  and  Maria  Sophia  Aguirre 
of  Washington,  DC. 

For  more  information,  please  contact 
Matt  Lauer  at  (202)  203-7880. 

Matthew  ),  Lauer, 
Executive  Director,  U.S.  Advisory 
Commission  on  Public  Diplomacv. 
Department  of  State. 

[PR  Doc.  03-28221  Filed  11-7-03:  8:45  am] 

BILLING  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Vero 
Beach  Municipal  Airport,  Vero  Beach 
FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACUON:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  The  City  of  Vero 
Beach  for  Vero  Beach  Municipal  Airport 
under  the  provisions  of  Title  1  of  the 
Aviation  Safetv  and  Noise  Abatement 
Act  of  1979  (Pub,  L,  96-193)  and  14  CFR 


part  150  are  in  compliance  with 

applicable  requirements. 
EFFECTTVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  October  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  Baskin.  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Dr,,  Suite  400,  Orlando,  Florida  32822 
(40-!  8^:._,l•:(■:,^  Fxt.^n-i.m  -^0. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  tlie  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Vero  Beach  Airport  are  in 
compliance  with  applicable 
requirements  or  part  150.  effective 
October  28.  2003. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
appUcable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  siich  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Vero  Beach.  The  specific  maps  urider 
consideration  are  "Existing  Conditions 
2003  Noise  Exposure  Contours"  (Figure 
9.1)  and  "Five- Year  Forecast  Conditions 
2008  Noise  Exposure  Contours"  (Figure 
9.3)  in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Vero 
Beach  Municipal  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  October  28.  2003. 

FAA's  determination  on  the  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
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applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  respcmsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations:  Federal  Aviation 
Administration.  Orlando  .\irports 
District  Office,  5950  Hazeltine  National 
Dr .  Suite  400,  Orlando.  Florida  32822. 

Questions  mav  be  directed  to  the 
individual  name-d  abo\p  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

l.ssued  in  Orlando,  Florida,  on  October  28, 

2003 

W.  Dean  Stringer, 

Manager.  Orlando  Airports  District  Office. 
[FR  Doc.  03-28139  Filed  11-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Harmonization  Initiatives 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  This  document  announces  a 
public  meeting  during  which  the  _ 


Federal  Aviation  Administration  (FAA) 
and  other  aviation  authorities  will 
accept  input  from  the  public  on  the 
Harmonization  Work  Program.  The 
Harmonization  Work  Program  is  the 
means  for  aviation  authorities  to  carry 
out  a  commitment  to  harmonize,  to  the 
maximum  extent  possible,  the  rules 
regarding  the  operation  and 
maintenance  of  civil  aircraft,  and  the 
standards,  practices,  and  procedures 
governing  the  design,  materials, 
workmanship,  and  construction  of  civil 
aircraft,  aircraft  engines,  and  other 
components.  The  purpose  of  this 
meeting  is  to  provide  an  opportunity  for 
the  public  to  submit  input  to  the 
Harmonization  Work  Program.  This 
notice  announces  the  date,  time, 
location,  and  procedures  for  the  public 
meeting. 

DATES:  The  public  meeting  will  be  held 
on  November  21,  2003  at  10:30  a.m. 
Written  comments  must  be  received  no 
later  than  November  15,  2003. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Federal  Aviation 
Administration  Offices,  490  L'Enfant 
Plaza,  Suite  3207,  Washington,  DC. 
Telephone  (202)  267-3327,  facsimile 
(202) 267-5075. 

Persons  who  are  unable  to  attend  the 
meeting  and  wish  to  submit  written 
comments  may  send  comments  using 
any  of  the  following  methods: 

•  Mail:  Brenda  Courtney.  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-200,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

•  Fax:  1-202-267-5075;  • 

•  Electronic  mail: 
brenda. Courtney<&faa. gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  to  present  a  statement  at  the 
public  meeting  and  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Brenda  Courtney,  Aircraft 
and  Airport  Rules  Division.  ARM-200, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW,, 
Washington,  DC  20591;  telephone  (202) 
267-3327,  facsimile  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
and  the  Joint  Aviation  Authorities  (JAA) 
will  convene  a  meeting  to  accept  input 
from  the  public  on  the  Harmonization 
Work  Program.  The  meeting  will  be  held 
on  November  21,  2003  at  FAA 
Headquarters  Offices,  490  L'Enfant 
Plaza,  GSA  Training  Center  Room,  Suite 
3207.  Washington,  DC,  beginning  at 
10:30  a.m.  The  agenda  will  include: 

•  Debrief  on  Items  from  the 
Authorities-Only  Meeting  of  the 
Harmonization  Management  Team 


•  Debrief  on  Operations/ 
Maintenance/Licensing  Harmonization 
Group  (OHG) 

.  Debrief  on  FAA/JAA/TCCA 
Certification  Codes  Harmonization 
Group  (CCHG) 

•  Review/Approbation  of  Minutes  of 
March  3-4,  2003  HMT  Meeting 

•  Any  Other  Business 

Lodging  Arrangements 

A  block  of  rooms  has  been  reserved 
until  Wednesday,  November  12,  2003,  at 
Lowe's  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza.  SW.,  Washington.  DC. 
Telephone  1-202-484-1000,  extension 
5000  or  1-800-635-5065.  fax  1-202- 
646-5060.  The  room  rate  for  all 
attendees  of  the  HMT  meeting  will  be 
the  U.S.  Government  lodging  rate  of 
$150  per  night  (single  room),  SI  75  per 
night  (double  room),  excluding  14.5 
percent  tax.  In  making  your  reservation, 
identify-  yourself  as  attending  the  FAA/ 
Joint  Aviation  Authorities  meeting  to  get 
the  meeting  rate.  Special  conditions: 
Any  cancellations  to  reservations  must 
be  made  24  hours  in  advance  in  order 
to  avoid  a  no-show  penalty  of  one 
night's  room  charges.  At  check-in,  each 
guest  will  be  asked  to  confirm  his/her 
departure  dates  and  in  the  event  of  an 
unscheduled  early  departure,  there  will 
be  a  charge  of  S50. 

Participation  at  the  Public  Meeting 

The  FAA  should  receive  requests 
from  persons  who  wish  to  present  oral 
and  written  statements  at  the  public 
meeting  no  later  than  November  15. 
2003.  Statements  and  presentations 
should  be  provided  on  diskette  or 
forwarded  by  e-mail  to  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT  to  be 

made  part  of  the  official  minutes  of  the 
meeting.  Requests  to  present  oral 
statements  received  after  November  15 
will  be  scheduled  if  time  is  available 
during  the  meeting. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  established  for 
this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements  or  who  register  on  the  day  of 
the  meeting,  subject  to  availability  of 
space  in  the  meeting  room. 

2.  The  meeting  mav  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  than  the  time 
scheduled  for  the  meeting. 
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3.  The  FAA  will  tr\-  to  accommodatp 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessar\-  to  present  a  balance  of 
viewpoints  and  issues. 

4.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  at  the  above  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  10  calendar  days  before 
the  meeting. 

5.  Representatives  from  FAA  and  JAA 
Will  preside  over  the  meeting. 

6.  The  FAA  and  JAA  will  review  and 
consider  all  material  presented  by 
participants  at  the  meeting.  Position 
papers  or  material  presenting  views  or 
information  related  to  proposed 
harmonization  initiatives  may  be 
accepted  at  the  direction  of  the  FA.A  and 
IA.A..  The  FAA  requests  that  persons 
participating  in  the  meeting  provide 
copies  of  all  materials  to  be  presented. 
Copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

7.  Statements  made  by  the  F.AA  and 
JAA  are  intended  to  facilitate  discussion 
of  issues  or  to  clarih-  issues,  .^ny 
statement  made  during  the  meeting  by 
an  official  is  not  intended  to  be,  and 
should  not  be  construed  as.  a  position 
of  the  FAA  or  JAA. 

8.  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  on  proposed  harmonization 
initiatives.  Therefore,  the  meeting  will 
be  conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant:  however,  panel 
members  mav  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Issued  in  Washington,  DC,  on  November  5 
2003. 

Brenda  D.  Courtney. 

Manager.  Aircraft  and  Airport  Rules  Division. 
[FR  Doc.  03-28241  Filed  11-5-03;  3:38  pmj 
BILLING  CODE  4910-13-? 


inad\ertently  left  off  the  Julv  2003 
notice.  Additionally,  24  approved 
amendments  to  previouslv  approved 
applications  are  listed. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  notice  PFC  approvals 
and  disapprovals.  In  August  20C3.  there 
were  seven  applications  approved.  This 
notice  also  includes  information  on  one 
application,  approved  in  Julv  2003, 


SUMMARY:  The  FAA  publishes  a  monthly 
notic  p  as  appropriate,  of  PFC  approvals" 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safetv  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  North  Bend 
and  Port  of  Coos  Bay,  North  Bend. 
Oregon. 

Application  Number:  03-06-C-OO- 
OTH. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $287,000. 

Earliest  Charge  Effective  Date:  August 
1.2005. 

Estimated  Charge  Expiration  Date: 
February  1,  2009. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Non-scheduled  air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  seating  capacity  of  less  than  20 
passengers. 

De^er/n;natio/i.- Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  North 
Bend  Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level:  Renovation  of  runway  13/31 
lighting  system,  signage  system, 
navigational  aids,  and  backup  generator: 
Drainage  improvement  renovations  for 
runway  13/31  and  the  parallel  taxiway 
system  for  runway  13/31; 
Reconstruction  and  extension  of  the 
existing  parallel  taxiwav  svstem  for 
runway  13/31;  Security" enhancements; 
Environmental  assessment  for  relocating 
taxiway  C;  Existing  terminal  renovation. 
Decision  Date:  July  29.  2003. 
For  Further  Information  Contact: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  Tupelo  Airport 
Authority,  Tupelo,  Mississippi. 

Application  Number:  03-03-C-OO- 
TUP. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $750,000. 


Earliest  Charge  Effective  Date:  Januar\- 
1.2004. 

Estimated  Charge  Expiration  Date: 
January  1,  2013. 

Class  of  Air  Carriers  not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level:  Terminal  expansion,  renovation, 
and  seciu-ity  enhancement. 

Decision  Date:  August  8.  2003. 

For  Further  Information  Contact: 
David  Shumate,  Jackson  Airports 
District  Office  (601)  664-9882. 

Public  Agency:  City  of  Lebanon,  New 
Hampshire. 

Application  Number:  03-05-C-OO- 
LEB. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $63,774. 

Earliest  Charge  Effective  Date: 
November  1,  2003. 

Estimated  Charge  Expiration  Date 
May  1,  2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 

operators— non-scheduled/on-demand 
air  carriers. 

Determination;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Lebanon 
Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level:  Purchase  snow  removal 
equipment  (loader);  Hazard  beacon 
winch  acquisition;  Security  system 
upgrade:  Environmental  assessment: 
Purchase  snow  removal  equipment 
(plow  truck);  Airport  terminal  building 
renovations;  PFC  administration. 

Decision  Date:  August  19,  2003. 

For  Further  Information  Contact: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  City  of  Rapid  City. 
South  Dakota. 

Application  Number:  03-03-C-OO- 
RAP. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve;.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision.- $1,591,925. 

Earliest  Charge  Effective  Date: 
September  1,  2003. 

Estimated  Charge  Expiration  Date: 
July  1,  2006. 

Classes  of  Air  Carriers  Not  Required 
To  Collect  PFCs:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 


63840 


Federal  Register  /  \'ol.  68,  No.  2177Monday,  November  10,  2003 /Notices 


dgt"'nc;v's  dpplic.atinn,  the  FA.'X  has 
cietermined  that  the  proposed  c  las.s 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanptnents  at  Rapid  City 
Regional  Airport. 

Brief  Dpscription  of  Projects  Approved 
!nr  Collection  and  Use:  General  aviation 
ramp  rehabilitation;  runway  safety  area 
preliminary  design;  wildlife  assessment; 
cargo/ramer  ramp  expansion;  terminal 
.ip.nin  lighting;  runway  14/32  runway 
safety  area  correction  projects;  airport 
layout  plan  update;  terminal  building 
master  plan;  taxiway  A  realignment 
feasihilit\  study;  airc;raft  rescue  and 
firefighting  station  sprinkler;  friction 
measuring  equipment;  replace  terminal 
revolving  docirs;  pavement  surface 
condition  sensor;  terminal  roof 
rehabilitation;  security  system  upgrade; 
runway  5/23  rehabilitation;  taxiway  B 
rehabilitation;  passenger  loading  bridge 
(jetway);  covered  passenger  walkway  to 
terminal  parking;  terminal  building 
hearing,  ventilation,  and  air 
conditioning  and  sidewalk 
rehabilitation;  covered  boarding 
walkvvav. 

Decision  Dote;  August  18,  2003. 

For  Further  Information  Contact: 
Thomas  T.  Schauer.  Bismarck  Airports 
District  Office.  (701)  323-7380. 

Public  Agency  Airport  Authority  of 
Washoe  County,  Reno.  Nevada. 

Application  Number:  03-07-C-OO- 
R.NO. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level :S4. 50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S\b  me. 097. 

Earliest  Charge  Effective  Date: 
November  1,  2003. 

Estimated  Charge  Expiration  Date: 
November  1.  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC^:  Nonscheduled/on-demand 
air  carriers  filing  FAA  Form  1800-31. 

Determinafj'on:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  tfian  1  percent  of  tlie 
total  annual  enplanements  at  Reno/ 
Tahoe  International  Airport. 

Brief  Desi  riptinn  of  Projects  Approved 
for  Collection  and  i  s^■  at  a  $4.50  PFC 
L,ev'e/;  Terminal  apron  reconstruction 
design — phase  fi;  terminal  apron 
reconstruction — phase  6;  replace  four  jet 
bridges. 

Brief  Description  of  Projects  Approved 
for  Collection  and  i'se  at  a  $3.00  PFC 
Level:  .Second  floor  concourse  build  out; 
ground  service  equipment  ramp 
pavement  reconstruction;  replace  chiller 
number  2  mechanical  system. 


Briej  Description  of  Project  Approved 
for  Collection  at  a  $3.00  PFC  Level: 
Southern  central  disposal  facility. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  at  a  $3.00  PFC 
Level:  Airfield  maintenance  replacement 
facilities. 

Determination:  Partially  approved. 
The  FAA  determined  that  several  of  the 
structures  were  not  eligible  in 
accordance  with  Appendi.x  1  of  FAA 
Order  5100. 38B,  Airport  Improvement 
Program  (AIP)  Handbook,  (May  31, 
2002), 

Brief  Description  of  Project 
Disapproved  for  Collection  and  Use: 
Geographic  information  system. 

Determination:  Disapproved.  As  a 
stand-alone  project,  the  geographic 
information  system  does  not  meet  the 
requiremehts  of  §  158.15(a)  and/or 
§  158.17(b).  Furthermore,  this  project 
does  not  meet  the  requirements  of 
§  158.15(bi(2),  that  is,  this  project  is  not 
an  AIP  eligible  planning  project  in 
accordance  with  paragraph  405u  of  FAA 
Order  5100.38B,  AIP  Handbook,  (May 
31,  2002). 

Brief  Description  of  Projects 
Disapproved  for  Collection:  3.6  acres 
wetlands  mitigation  bank. 

Determination:  Disapproved.  This 
project  does  not  meet  the  requirements 
of§158.13(b)(l)in  that  it  is  not  AIP 
eligible  in  accordance  with  paragraph 
585c  of  FAA  Order  5100.38B,  AIP 
Handbook,  (May  31,  2002). 

10  acres  wetlands  mitigation  bank. 

Determination:  Disapproved.  This 
project  does  not  meet  the  requirements 
of  §  158.15(b)(1)  in  that  it  is  not  AIP 
eligible  in  accordance  with  paragraph 
585c  of  FAA  Order  5100.38B,  AIP 
Handbook.  (May  31,  2002). 

Decision  Date:  August  21,  2003. 

For  Further  Information  Contact: 
Marlys  Lingsch,  San  Francisco  Airports 
Distrk:t  Office,  (650)  876-2806. 

Public  Agency:  Indianapolis  Airport 
Authority,  Indianapolis,  Indiana. 

Application  Number:  03-04-C-OO- 
IND. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC Lewe/:  $3.00,  ' 

Total  PFC  Revenue  Approved  in  This 
Decision:  S59.000. 

Earliest  Charge  Effective  Date: 
September  1,  2022. 

Estimated  Charge  Expiration  Date: 
October  1,2022. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PPC's:  Non-scheduled,  on- 
demand  air  carriers. 

De/ermi/iat/on;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 


accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Indianapolis  International  .Airport. 

Brief  Description  of  Project  Approved 
for  use  at  a  $4.50  PFC  Level:  Midfield 
terminal. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  at  a  $3.00  PFC 
Level:  Preparation  of  PFC  application 
and  amendment  (2003). 

Decision  Date:  August  25,  2003. 

For  Further  Information  Contact:  Gary 
Regan,  Chicago  Airports  District  Office, 
(847) 294-7525. 

Public  Agency:  City  of  Chicago- 
Department  of  Aviation.  Chicago, 
Illinois. 

Application  Number:  03-10-C-OO- 
MDW. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level:  S3. 00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S^. 550.000. 

Earliest  Charge  Effective  Date:  Januarj' 
1.2040. 

Estimated  Charge  Expiration  Date: 
February'  1,  2040. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
Midway  International  Airport  (MDW). 

Brief  Description  of  Projects  Approved 
for  Collection  at  MDW  and  Use  at  Gary/ 
Chicago  Airport:  Expand  passenger 
terminal  building;  Hangar  ramp 
construction. 

Brief  Description  of  Withdrawn 
Project:  Drainage  improvements. 

Determination:  Withdrawn  by  the 
public  agency  on  June  3,  2003. 

Decision  Dotp;  August  26,  2003. 

For  Further  Information  Contact: 
Philip  M.  Smithmever,  Chicago  Airports 
District  Office,  (847)  294-7335. 

Public  Agency:  Pennsylvania  State 
University,  University  Park. 
Pennsylvania. 

Application  Number:  03-03-C-OO- 
UNV. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Earliest  Charge  Effective  Date:  August 
1.2003. 

Estimated  Charge  Expiration  Date: 
November  1.  2003. 

PFCLp\-e/;S4.50. 

Earliest  Charge  Effective  Date: 
November  1,  2003. 

Estimated  Charge  Expiration  Date: 
November  1,2008. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S1.5\0,612. 
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Class  of  Air  Carriers  Sot  Required  To 
Collect  PFC'S:  Air  taxis  operating  under 
Part  135  and  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agenc) -s  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  University 
Park  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level:  Replace  automated  w-eather 


observing  system  III;  Acquire  aircraft 
rescue  and  firefighting  vehicle  (1500 
gallon);  Acquire  snow  removal  vehicles; 
Remove  obstructions  runwav  6/24 
runway  protection  zone;  Automated 
deicing  containment  facility;  Conduct  5 
year  environmental  assessment; 
Relocate  runway  end  identifier  lights 
system,  runway  6;  Update  hold  position 
markings;  Rehabilitate  and  expand 
terminal  apron;  Security  enhancements 
(conduct  security  study);  Conduct 
terminal  area  plan;  Conduct  airport 

Amendments  to  PFC  Approvals 


geographic  information  system,  phase  II: 
Modif\-  terminal  building;  Acquire  land 
for  runway  approach— Emberton; 
Acquire  aircraft  rescue  and  firefighting 
safety  equipment  (fire  suits);  Design  and 
construct  deicing  facility;  Acquire 
handicap  passenger  boarding  device; 
Design  and  construct  snow  removal 
storage  building;  PFC  administration. 

Decision  Date:  August  28.  2003. 

For  Further  Information  Contact:  Lori 
Ledebohm,  Harrisburg  Airports  District 
Office.  (717)  730-2835. 


Amendment  No  City  State 


96-01 -1-04-BTV   Burlington.  VT'  

98-O2-C-02-BTV.  Burlington.  VT*  

00-03-C-02-BTV,  Burlinglon.  VT* 
99-03-C-02-PLB.  Plattsburgh.  NY 
98-05-C-03-MCO.  Gdando   PL 
99-06-C-02-MCO.  Orlando.  FL  .. 

00-07-C-01-MCO,  Orlando.  FL 

02-09-C-01-MCO.  Orlando,  FL      ... . 
99-03-C-02- J  AN   Jackson   MS* 
9&-05-I-02-JAC,  Jackson,  WY  ... 

99-06-U-02-JAC.  Jackson.  WY  

01-05-C-01-DLH.  Duluth,  MN 

92-01 -C-04-RSW.  Fort  Myers,  PL*  

93-02-U-02-RSW.  Fort  Myers,  FL  

94-O3-U-01-RSW,  Fort  Myers,  FL     . 
97-04-U-01-RSW,  Fort  Myers   FL 
99-02-C-02-CID.  Cedar  Rapids   lA 
00-02-C-01-SBA.  Santa  Bartara   CA* 
02-03-C-01-SBA,  Santa  Barbara,  CA* 
C0-02-C-01-EK0,  Elko,  NV 
96-01-ChDI-EWN.  New  Bern,  NC  • 

98-02-U-01-EWN,  New  Bern,  NC  

92-01 -C-G3-UNV,  University  Park   PA 
99-02-C-02-UNV.  University  Park   PA 


An-iendment 
approved  date 


Onginal  ap- 
proved net 
PFC  revenue 


Amended  ap- 

provea  net 
PFC  revenue 


Onginal  esti- 
mated charge 
exp.  date 


Amenoea  esti- 
mated charge 
exp  date 


06/20/03 
6/20/03 
6/20/03 
07/31/03 
08/01/03 
08/01/03 
08/01/03 
08/01/03 
08/05/03 
08'0603 
08'06'03 
08, 1 3/03 
08/14,'03 
08/1 4'03 
08'14'03 
08,14/03 
08  18 '03 
08/2203 
08/22,03 
08/22/03 
08/28/03 
08/28/03 
08/28/03 
08/28/03 


$23,579,704 

40.000 

1  788.581 

7,264 

111.734,000 

95,772,673 

174,364,294 

219,4S4,0OC< 

11,925.562 

1  903,869 

NA 

541,256 

244,799,120 

NA 

NA  1 

na| 

4,210,583 

5,512,330 

436,043 

6,194.920 

10,681.398 

NA 

1,724,197 

1,597,102 


Note: 


523,579,704 

40.000 

1,788.581 

7.090 

113,965.696 

86,619.348 

187  429.617 

222,974  000 

11,925,562 

1,973,523 

NA 

557.885 

156.035,674 

NA 

NA 

NA 

4,841,906 

5.362,104 

436,043 

6.194,920 

10,681,398 

NA 

1,710,088 

1,227,852  I 


11/01/10 

12/01/10 
02/01/12 
02/01/99 
01/01/01 
05/01/03 
04/01/08 
02/01/17 
02/01/07 
11/01/04 
11/01/04 
04/01/03 
12/01/15 
12/01/15 
12/01/15 
12/01/15 
12/01/03 
05/01/07 
08/01/06 
09/01/18 
05/01/22 
05/01/22 
09/01/99 
10/01/04 


The  amendments  denoted  by  an  asterisk  (*)  include  a  change 
aned  passenger  For  Burlington,  VT,  this  chanq 
2003.  For  Santa  Bartara,  CA,  Fort  Myers  FL  Elko  NV 


03/01/09 

04/01/09 

10/01/09 

12/01/98 

03/01/01 

04/01/03 

08/01/08 

09/01/17 

01/01/06 

11/01/04 

11/01/04 

05/01/03 

03/01/11 

03/01/11 

03/01/11 

03/01/11 

03/01/04 

08/01/05 

08/01/06 

02/01/21 

11/01/24 

11/01/24 

08/01/99 

08/01/03 


per  enplaned  passenger  For  Bu...^on:vr^:.^.n,eT;n;^;;;'^^^^^ 


and  New  Bern.  NC.  this  change  is  effective  o--'  November  1.  2003. 


Issued  in  Washington.  DC,  on  October  31 
2003, 

Frank  San  Martin, 

Acting  Manager.  Financial  Analysis  and 

Passenger  Facility  Charge  Branch. 

[FR  Doc.  03-28140  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Additional  Requirements:  Aquila 
GmbH  Engine  Mount  Connection 
Design  Criteria  and  Winglets  for  the 
Aquila  GmbH  AT01  JAR-VLA  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  issuance  of  design 
criteria. 


SUMMARY:  This  notice  announces  the 
issuance  of  the  design  criteria  for  (a)  fire 
protection  of  the  connection  between 
the  metal  structure  of  an  engine  mount 
and  composite  airframe  and  (b) 
structural  substantiation  of  the  winglets 
for  the  Aquila  GmbH  ATOl .  These 
additional  provisions  addressing  JAR- 
VLA  (joint  Aviation  Requirements-Ver\ 
Light  Aircraft]  parts  865.  1191.  and  445 
are  the  same  as  those  issued  bv  the 
airworthiness  authority  for  Germany, 
the  Luftfahrt-Bundesamt  (LBA).  in  the 
original  certification  of  the  aircraft.  The 
airplane  will  be  certificated  under  the 
provisions  of  14  CFR  part  21.  §21.29.  as 
a  14  CFR  part  21.  §21. 17(b).  special 
class  aircraft.  JAR-VLA.  using  the 
requirements  of  JAR-VLA  Amendment 
VLA/92/01  as  developed  by  the  Joint 
Aviation  Authority,  and  under  Title  14 
of  the  Code  of  Federal  Regulations. 


EFFECTIVE  DATE:  i  ),  tnher  20.  2003, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum.  Project  Support 
Office,  ACE-112,  901  Locust.  Kansas 
City.  Missouri  64106  or  at  telephone 
number  816-329-4146, 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

A  notice  of  availabilitv  was  published 
on  September  2,  2003  (68  FR  56809).  No 
comments  were  received,  and  the  design 
criteria  are  adopted  as  proposed. 

Design  Criteria 

This  airplane  will  be  certified  under 
the  requirements  of  JAR-VLA  (Joint 
Aviation  Requirements- Very  Light 
Aircraft)  Amendment  VLA/92/01  as 
developed  by  the  Joint  Aviation 
Authority  and  14  CFR  part  21.  §21.17. 
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.additional  Requirements:  Engine 
Mount  Connection  Design  Criteria 

The  .\quild  ATUl  is  a  full  composite 
singU'-engine  aircraft  with  the  engine 
mount  fitted  to  the  glass  fiber  composite 
fuselage  The  airplane  will  be  certified 
to  the  requirements  of  JAR/VLA  865 
(Fire  protection  of  flight  controls  and 
other  flight  structure)  and  lAR/VLA 
1  I'll  (Firewalls).  However,  tests  must  be 
performed  that  demonstrate  that  the 
interface  between  the  metallic  engine 
mount  and  the  glass  fiber  reinforced 
plastic  fuselage  withstand  a  fire  for  15 
minutes  while  carrying  loads  under  the 
following  conditions: 

(a)  With  one  lost  engine  mount  fitting 
the  loads  are  distributed  over  the 
remaining  3  engme  mount  fittings.  The 
most  critical  of  these  fittings  must  be 
chosen  for  the  test. 

(1)  The  loads  are: 

(i)  In  Z-direction  the  mass  of  the 
propulsion  unit  multiplied  by  a 
maneuvering  load  factor  resulting  from 
a  30°  turn  for  15  minutes,  superimposed 
by  a  maneuvering  load  of  3  seconds 
representing  the  maximum  positive 
limit  maneuvering  load  factor  of  n=3.8 
arising  from  JAR/VLA  337(a). 

(ii)  In  X-direction  the  engine 
propulsion  force  at  maximum 
continuous  power  for  5  minutes. 

(b)  The  flame  to  which  the  component 
test  arrangement  is  subjected  must 
provide  a  temperature  of  500°  C  within 
the  target  area. 

(c)  The  fiame  must  be  large  enough  to 
maintain  the  required  temperature  over 
the  entire  test  zone.  ie..  the  fitting  on 
the  engine  compartment  side. 

(d)  It  must  be  shown  that  the  test 
equipment,  e.g.  burner  and 
instrumentation  are  of  sufficient  power, 
size,  and  precision  to  yield  the  test 
requirements  arising  from,  paragraphs  (a) 
to  (c)  above.  Guidance  will  be  drawn 
from  advisory  material  AC  20-135  to  AC 
23-2. 

Additional  Requirements:  Winglets 

Since  winglets.  as  a  specific  structural 
element,  are  not  addressed  in  the  JAR/ 
VLA  requirements,  the  following  is 
required: 

Compliance  must  be  demonstrated  to 
the  requirements  of  jAR  23.445 — 
Outboard  fins  or  winglets. 

Issued  in  Kansas  City,  Missouri,  on 
CJctober  20,  2003. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Dor.  03-28138  Filed  11-7-03:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2003-16467] 

Notice  of  Request  for  the  Extension  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  reinstate  the  following 
expired  information  collection: 

49  U.S.C.  Section  5310-Capital  Assistance 
Program  for  Elderly  Persons  and  Persons 
with  Disabilities  and  Section  5311 
Nonurbanized  Area  Formula  Program 

DATES:  Comments  must  be  submitted 
before  January  9,  2004. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street.  SVV..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sue  Masselink,  Office  of  Program 
Management,  (202)  366-2053. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  49  U.S.C.  Section  5310-Capital 
Assistance  Program  for  Elderly  Persons  and 
Persons  With  Disabilities  and  49  U.S.C. 
Section  5311  Nonurbanized  Area  Formula 
Program  [OMB  Number:  2132-0500).  - 

Background:  The  Capital  Assistance 
Program  for  Elderly  Persons  and  Persons 


with  Disabilities  provides  financial 
assistance  for  the  specialized 
transportation  service  needs  of  elderly 
persons  and  persons  with  disabilities. 
The  program  is  administered  by  the 
States  and  may  be  used  in  all  areas, 
urbanized,  small  urban,  and  rural.  The 
Nonurbanized  Area  Formula  Program 
provides  financial  assistance  for  the 
provision  of  public  transportation 
ser\'ices  in  nonurbaniized  areas  and  this 
program  is  also  administered  by  the 
States.  49  U.S.C.  5310  and  5311 
authorize  FTA  to  review  applications 
for  federal  financial  assistance  to 
determine  eligibility  and  compliance 
with  statutorv'  and  administrative 
requirements.  Information  collected 
during  the  application  stage  includes 
the  project  budget,  which  identifies 
funds  requested  for  project 
implementation:  a  program  of  projects, 
which  identifies  subrecipients  to  be 
funded,  the  amount  of  funding  that  each 
will  receive,  and  a  description  of  the 
projects  to  be  funded;  the  project 
implementation  plan:  the  State 
management  plan;  a  list  of  annual 
certifications  and  assurances;  and 
public  hearings  notice,  certification  and 
transcript.  The  applications  must 
contain  sufficient  information  to  enable 
FTA  to  make  the  findings  required  by 
law  to  enforce  the  program 
requirements.  Information  collected 
during  the  project  management  stage 
includes  an  annual  financial  report,  an 
annual  program  status  report,  and  pre- 
award  and  post-delivery-  audits.  The 
annual  financial  report  and  program 
status  report  provide  a  basis  for 
monitoring  approved  projects  to  ensure 
timely  and  appropriate  expenditure  of 
federal  funds  by  grant  recipients. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  102.44  hours  for  each  of 
the  respondents. 

Estimated  Total  Annual  Burden: 
11.370  hours. 

Frequency:  Annual. 

Issued:  November  4.  2003. 
Rita  L.  Wells, 

Associate  Administrator  for  Administration. 
IFR  Doc.  03-28188  Filed  11-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-16450] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2000- 
2002  BMW  5  Series  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000-2002 
BMW  5  Series  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000-2002 
BMW  5  Series  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  10,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St..  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  20U0  l\  oiume 
65.  Number  70:  Pages  19477-78)  or  vou 
mav  visit  http'/dms.dotom 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  f202-,166-3151).  ' 
SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 


has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  mav 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Regi.ster 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Automobile  Concepts.  Inc.  of  North 
Miami.  Florida  ("AMC")  (Registered 
Importer  01-278)  has  petitioned  NHTSA 
to  decide  whether  2000-2002  BMW  5 
Series  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  AMC  believes  are 
substantially  similar  are  2000-2002 
BMW  5  Series  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in.  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2000-2002 
BMW  5  Series  passenger  cars  to  their 
U.S. -certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 
AMC  submitted  information  with  its 
petition  intencied  to  demonstrate  that 
non-U. S.  certified  2000-2002  BMW  5 
Series  passenger  cars,  as  originallv 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U. S.  certified  2000-2002  BMW  5 
Series  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence.  103  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses.  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 


Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Beh  Assemblv 
Anchorages,  212  Windshield  Retention. 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"brake"  on  the  dash  .in  place  of  the 
international  ECE  warning  svmbol:  (b) 
replacement  of  the  speedometer  to  read 
in  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamps 
which  incorporate  front  sidemarker 
lights:  (b)  installation  of  U.S. -model  tail 
lamp  assemblies  which  incorporate  rear 
sidemarker  lights:  (d)  installation  of  a 
U.S. -model  high  mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rear\'iew  mirror  with  a  U.S. -model 
component,  or  inscription  of  the 
required  warning  statement  on  the 
mirror's  face. 

Standard  No.  114  Theft  Protection: 
Activation  of  the  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  Reprogramming  of  the  power 
window  system  so  that  the  windows 
will  not  operate  with  the  ignition 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Activation  of  the  seat  belt 
warning  buzzer  by  reprogramming  the 
unit:  (b)  inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  air  bags,  head  air  bags,  side 
air  bags,  knee  bolsters,  control  units, 
sensors,  and  seat  belts  with  U.S. -model 
components  on  vehicles  that  are  not 
already  so  equipped.  Petitioner  states 
that  the  vehicles  should  be  equipped  in 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton.  Petitioner  further  states  that 
the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  that  is  identical  to 
the  lamp  installed  on  U.S. -certified 
models. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
bars  in  the  front  and  rear  doors  identical 
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to  those  in  U.S.  certified  modeLs  and 
installation  of  those  components  on 
vehicles  that  are  not  already  so 
equipped. 

Standard  No.  301  Fuel  System 
Integrity:  Petitioner  states  that  the 
vehicles  will  comply  with  this  standard 
once  a  U.S. -model  expansion  tank, 
active  carbon  container  pipe,  vent  pipe, 
carbon  canister,  and  leak  diagnostic 
pump  is  installed  to  complete  the 
vehicles'  ORVR  system. 

In  addition,  the  petitioner  claims  that 
front  and  rear  bumper  reinforcements 
and  shocks  must  be  added  to  the 
vehicles  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  mu.st  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comment*;  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
4(10  Spventh  St..  SVV..  Washington.  DC 
JUoyu.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  businnss  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  he  published  in  tht^  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1),  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  4.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-28142  Filed  11-7-03;  8:45  am) 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-200S-16449] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2000 
Mazda  MPV  Multi-Purpose  Passenger 
Vehicles  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DC3T. 


ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000 
Mazda  MPV  multi-purpose  passenger 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSAJ  of  a 
petition  for  a  decision  that  2000  Mazda 
MPV  multi-purpose  passenger  vehicles 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  10,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  Docket  hours  are  from  9  a.m.  to 
5  p.m.  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot. ^ov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a){l)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 


specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Sunshine  Car  Import  of  Cape  Coral, 
Florida  ("SCI")  (Registered  Importer  01- 
289)  has  petitioned  NHTSA  to  decide 
whether  2000  Mazda  MPV  multi- 
purpose passenger  vehicles  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  SCI  believes  are 
substantially  similar  are  2000  Mazda 
MPV  multi-purpose  passenger  vehicles 
that  were  manufactured  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2000 
Mazda  MPV  multi-purpose  passenger 
vehicles  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

SCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U. S.  certified  2000  Mazda  MPV 
multi-purpose  passenger  vehicles,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U. S.  certified  2000  Mazda  MPV 
multi-purpose  passenger  vehicles  are 
identical  to  their  U.S  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence.  103  Defrosting 
and  Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems.  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses.  113  Hood  Latch  Systems,  116 
Brake  Fluid,  119  \eiv  Pneumatic  Tires, 
124  Accelerator  Control  Systems.  202 
Head  Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials.  206  Door  Locks  and  Door 
Retention  Components.  207  Seating 
Systems,  209  Seat  Belt  Assemblies.  210 
Seat  Belt  Assembly  Anchorages.  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integritw  and 
302  Flammobilit}'  of  Interior  Materials. 
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Petitioner  states  Uial  the  vehicles  also 
comply  with  the  Bumper  Standard 
found  at  49  CFR  part  581 . 

Petitioner  also  contends  that  the 
\  ehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"BRAKE"  on  the  instrument  cluster  in 
place  of  the  international  ECE  warning 
symbol:  (b)  replacement  or  modification 
of  the  speedometer  to  read  in  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
Installation  of  U.S. -model  taillamp 
assemblies. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component,  or  inscription  of  the 
required  warning  statement  on  the  face 
of  that  mirror. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  key  warning  buzzer,  or 
reprogramming  of  the  vehicle  to  activate 
the  key  warning  system. 

Standard  No.  118  Power-Operated 
Window  Systems:  Inspection  of  all 
vehicles  and  installation  of  a  relay  to 
make  the  window  transport  inoperative 
when  the  ignition  is  switched  off  in 
vehicles  that  are  not  already  so 
equipped. 

Standard  No.  120  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
'placard 

Standard  No.  201  Occupant 
Protection  m  Interior  Impact:  Inspection 
of  ail  vehicles  and  installation  of  U.S. - 
model  components  necessarv  to  achieve 
compliance  with  the  standard  in 
vehicles  that  are  not  already  sa 
equipped. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
micro  switch;  (b)  Inspection  of  all 
vehicles  and  replacement  of  the  driver's 
and  passenger's  air  bags,  knee  bolsters, 
control  unit,  sensor,  and  all  seat  belts 
that  are  not  U.S. -model  components. 
The  petitioner  states  that  the  vehicles 
should  be  equipped  with  dual  front  air 
bags  and  knee  bolsters,  with 
combination  lap  and  shoulder  belts  at 
the  front  and  rear  outboard  seating 
positions  that  are  self-tensioning  and 
released  by  means  of  a  single  red 
pushbutton,  and  with  a  lap  belt  in  the 
rear  center  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles 
and  installation  of  U.S. -model  door 
beams  on  vehicles  that  are  not  already 
so  equipped. 


Standard  No.  225  Child  Restraint 
Anchorage  Systems:  Installation  of  a 
U.S, -model  child  seat  tether  anchor  kit. 
The  petitioner  states  that  all  vehicles 
must  be  inspected  to  ensure  that  they 
are  equipped  with  U.S. -model  bumpers 
and  that  these  components  will  be 
installed  in  vehicles  not  already  so 
equipped  to  achieve  compliance  with 
the  Bumper  Standard  found  in  49  CFR 
part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 
The  petition  further  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  door  latch  post  to  comply  with 
the  requirements  of  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401 
400  Seventh  St.  SW..  Washington,  DC 
20590.  Docket  hours  are  from  9  am  to 
5  pm.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority- 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  4,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
IFR  Doc.  03-28143  Filed  11-7-03;  8:45  ami 
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ACTION:  Request  for  public  conunent  on 
extension  of  a  currently  approved 
collection  of  information. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[U.S.  DOT  Docket  Numt>er  NHTSA-2003- 
16060] 

Reports.  Forms,  and  Record  Keeping 
Requirements;  FMVSS  No.  106.  Brake 
Hoses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 


summary:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections.  This  document  describes  an 
existing  collection  ol  information  for 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  106.  for  which  NHTSA 
intends  to  seek  renewed  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  January  9.  2004. 
ADDRESSES:  You  may  submit  comments 
[identified  bv  DOT  DMS  Docket  Number 
NHTSA-20d3-16060l  by  any  of  the 
following  methods; 

•  Web  site;  <http://dms.dot.gov>. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility. 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Nassif  Building. 
Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  delivery:  Room  PL-401  on  the 
plaza  level  of  the  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal;  Go  to 
<http://v\'ww. regulations. gov>.  Follow 
the  online  instructions  for  submitting 
comments. 

Comments  must  refer  to  the  docket 
notice  numbers  cited  at  the  beginning  of 
this  notice.  Please  identify  the  proposed 
collection  of  information  for  which  a 
comment  is  provided,  by  referencing 
OMB  Control  Number,  2127-0052. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  for  this  collection.  It  is 
requested,  but  not  required,  that  two 
copies  of  the  comments  be  provided. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov.  including  any  personal 
information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC.  between  9  a.m.  and  5 
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p.m..  Monday  through  Friday,  except 

Federal  Holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

)eff  Woods.  Office  of  Crash  Avoidance 
Standards  (NVS-122).  400  Seventh 
Street,  SVV..  Washington  DC  20590.  Mr. 
Woods'  telephone  number  is  (202)  366- 
6206.  His  FAX  number  is  (202)  493- 
2739  Please  identif\'  the  relevant 
collection  of  information  by  referring  to 
the  GMB  Control  Number,  2127-0052. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  m  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Hnw  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(4 )  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  inc:luding  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  pi'oposed 
collection  of  inffirmation: 

Title:  Brake  Hose  Manufacturing 
Identification,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  106. 

OMB  Control  Sumber:  2127-0052. 

Type  of  Request:  Request  for  public 
comment  on  extension  of  a  currently 
approved  collection  of  information. 

Affected  Public:  Business  or  other  for 
profit. 

Abstract:  49  U.S.C.  30101  et  seq..  as 
amended  ("the  Safety  Act"),  authorizes 
NHTSA  to  issue  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS).  The  Safety 
Act  mandates  that  in  issuing  any 
Federal  motor  vehicle  safety  standards, 
the  agency  is  to  consider  whether  the 


standard  is  reasonable  and  appropriate 
for  the  particular  type  of  motor  vehicle 
or  item  of  motor  vehicle  equipment  for 
which  it  is  prescribed.  Using  this 
authority,  FMVSS  No.  106.  Brake  Hoses, 
was  issued.  This  standard  specifies 
labeling  and  performance  requirements 
for  all  motor  vehicle  brake  hose 
assemblers,  brake  hose  and  brake  hose 
end  fittings  manufacturers  for 
automotive  vehicles.  Prior  to  selling 
brake  hoses,  these  entities  must  register 
their  identification  marks  with  NHTSA 
to  comply  with  the  labeling 
requirements  of  this  standard.  In 
accordance  with  the  Paperwork 
Reduction  Act,  the  agency  must  obtain 
OMB  approval  to  continue  collecting 
labeling  information.  The  agency 
prepared  a  Supporting  Statement  in 
conjunction  with  this  proposed 
extension  of  a  currently  approved 
collection  of  information.* 

Currently,  there  are  1,114 
manufacturers  of  hoses  and  assemblies 
registered  with  NHTSA.  However,  only 
approximately  20  respondents  annually 
request  to  have  their  symbol  added  to  or 
removed  from  the  NHTSA  database.  To 
comply  with  this  standard,  each  brake 
hose  manufacturer  or  assembler  must 
contact  NHTSA  and  state  that  they  want 
to  be  added  to  or  removed  from  the 
NHTSA  database  of  registered  brake 
hose  manufacturers.  This  action  is 
usually  initiated  by  the  manufacturer 
with  a  brief  written  request  via  U.S. 
mail,  facsimile,  an  e-mail  message,  or  a 
telephone  call.  Currently,  a  majority  of 
the  requests  are  received  via  U.S.  mail 
and  the  follow-up  paperwork  is 
conducted  via  facsimile.  U.S.  mail,  or 
electronic  mail.  The  estimated  cost  for 
complying  with  this  regulation  is  $100 
per  hour.  Therefore,  the  total  annual 
cost  is  estimated  to  be  $3,000  (time 
burden  of  30  hours  x  $100  cost  per 
hour), 

Estimded  Annual  Burden:  30  hours. 

Estimated  Number  of  Respondents: 
20, 

Issued  on:  November  4,  2003, 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  0,3-28141  Filed  11-7-03;  8:45  am] 

BILLING  COOE  4910-59-P 


DEPARTMENT  OF  T,BANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-857X] 

Great  Western  Railway  of  Colorado, 
LLC — Abandonment  Exemption — in 
Weld  County,  CO 

Great  Western  '  Railwav  of  Colorado, 
LLC  (GWRC),  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  Eaton  Subdi\ision  located 
between  milepost  30.8  near  Windsor, 
and  milepost  42,5  near  Eaton,  totaling 
approximately  11.7  miles,  in  Weld 
County,  CO.  The  line  traverses  United 
States  Postal  Ser\ice  ZIP  Codes  80615, 
80546, and  80550. 

GWRC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CP'R  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  ICC.  91 
(1979),  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  10,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.-  formal 


See  Docket  No.  NHTSA-2003- 16060. 


'  Notice  of  the  proposed  ,ibandonmenl  was 
published,  and  the  environmental  and  historic 
reports  were  filed  and  served,  under  -STB  Docket 
No.  AB-857  (Sub-No,  IX).  However,  the  Board 
subsequentlv  redocketed  the  proceeding  as  STB 
Docket  No  AB-857X, 

-  The  Board  will  grant  a  stav  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  bv  the  Board's  Section  of 
Environmental  Analysis  (SE.M  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption  s  effective  date  See  Exemption  of  Out- 
of-Semce  Hail  Lines,  5  I.C  C.2d  377  (1989).  Any 
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expressions  of  intent  to  file  an  OFA 
under  49  CFR  1 152.27(c)(2).  <  and  trail 
use/rail  banking  requests  under  49  CFR 
1 1 52.29  must  be  filed  by  November  20. 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  hv  December  1. 
2003,  with:  Surface  Transportation 
Board.  1925  K  Street.  NW..  Washington 
DC  20423-0001 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morell.  1455  F  St.. 
NW  .  Suite  225.  Washington.  DC  20005 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

GWRC  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  of  the  abandonment  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  November  14,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board. 
Washington.  DC  20423-0001)  or  by 
calling  SEA.  at  (202)  565-1539 
(assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relav  Ser\ice  (FIRS)  at 
1-800-877-8339).  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  davs 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  hanking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  GWRC  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify-  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  GWRCs  hling  of  a  notice  of 
consummation  by  November  10,  2004. 
and  there  are  no  legal  or  regulatorv 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
wv^-ii. stb.dot.gov 

Decided:  November  3.  2003. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
[PR  Doc  0.3-28097  Filed  11-7-03;  8:45  am] 

BILLING  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change— 
Northbrook  Property  and  Casualty 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasur\'. 

ACTION:  Notice. 


request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemptions  effective  date 

'Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1 .100  See  49  CFR 
1002.2(f)(25). 


summary:  This  is  Supplement  No.  2  to 

the  Treasury  Department  Circular  570; 
200.^  Revision,  published  |ulv  1,  2003 
at  68  FR  39186. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bend  Bran(.h  .^f  '202;  874-6779. 
SUPPLEMENTARY  INFORMATION: 
.\nrthbrook  Property  and  Casualty 
insurance  Company,  an  Illinois 
corporation,  has  formally  changed  its 
name  to  St.  Paul  Protective  Insurance 
Company,  effective  April  7,  2003,  The 
Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  68 
FR  39228,  July  1,2003. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  St.  Paul 
Protective  Insurance  Company,  Chicago 
Illinois.  This  new  Certificate  replaces 
the  Certificate  of  Authority  issued  to  the 
Company  under  its  former  name  The 
underwriting  limitation  of  522,032,000 
established  for  the  Company  as  of  July 
1,  2003,  remains  unchanged  until  June 
30,  2004. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR, 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570. 
2003  Revision,  at  page  39228  to  reflect 
this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://w^\w.fms. treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO). 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04643-2, 


Questions  concerning  this  notice  may 
be  directed  to  the  U,S  Department  of 
the  Treasury,  Financial  Management 
Ser\'ice,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6F07, 
Hyattsville,  MD  20782, 

Dated:  October  29,  2003. 
Wanda  J.  Rogers, 

Director.  Financial  Accounting  and  Services 
Division,  Financial  Management  Sen'ice 
[FR  Doc.  03-28137  Filed  11-7-03;  8:45  amj 

BILLING  CODE  4810  35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8275  and  827&-n 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury, 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C, 
3506(c)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8275.  Disclosure  Statement,  and  Form 
8275-R,  Regulation  Disclosure 
Statement. 

DATES:  Written  comments  should  be 
received  on  or  before  January  9,  2004  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  loseph  Durbala,  Internal  Revenue 
Ser\'ice,  room  6411,  nil  Constitution 
Avonup,  \W     Wa.shington.  DC  20224, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL  A  SA  VACF&ir'^  snv 

SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  Statement  (Form 
8275)  and  Regulation  Disclosure 
Statement  (Form  8275-R). 

OMB  Number:  1545-0889. 

Form  Number:  Forms  8275  and  8275- 
R. 

Abstract:  Internal  Revenue  Code 
section  6662  imposes  accuracy-related 
penalties  on  taxpayers  for  substantial 
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understatement  uf  tax  liabilitv  or 
negligence  or  disregard  of  rules  and 
regiilati(jns.  Code  section  6694  imposes 
similar  penalties  on  return  preparers. 
Regulations  sections  1.662-4(e)  and  (f) 
provide  for  reduction  of  these  penalties 
if  adequate  disclosure  of  the  tax 
treatment  is  made  on  Form  8275  or,  if 
the  position  is  contrary  to  a  regulation, 
on  Form  8275-R. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  nf  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals, 
not-for-profit  institutions,  and  farms. 

Estinuited  Xumber  of  Responses: 
1,000,000 

Estimated  Time  Per  Response:  5  hr.. 
35  min. 

Estimated  Total  Annual  Burden 
Hours:  5,575,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law  Cienerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  hv  2R  V  SC.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
technicjues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pprovf'd:  November  3.  2003. 
R.  (oseph  Durbala, 
IRS  Reports  Clearance  Officer. 
[FR  Doc  03-28205  Filed  11-7-03;  8:45  am] 

BILUNG  CODE  4830-0 1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Fund  Availability  Under  the  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  announcing  the 
availability*  of  funds  for  applications  for 
assistance  under  the  "Per  Diem  Only" 
component  of  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program.  This 
Notice  contains  information  concerning 
the  program,  funding  priorities, 
application  process,  and  amount  of 
funding  available. 

DATES:  An  original  completed  and 
collated  grant  application  (plus  three 
completed  collated  copies)  for 
assistance  under  the  VA's  Homeless 
Providers  Grant  and  Per  Diem  Program 
must  be  received  in  the  Grant  and  Per 
Diem  Field  Office,  by  4  p.m.  eastern 
time  on  January  28.  2004.  Applications 
may  not  be  sent  by  facsimile  (FAX).  In 
the  interest  of  fairness  to  all  competing 
applicants,  this  deadline  is  firm  as  to 
date  and  hour,  and  VA  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  material  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delay*  or  other 
delivery-related  problems. 

For  a  Copy  of  the  Application 
Package:  Download  directly  from  VA's 
Grant  and  Per  Diem  Program  Web  page 
at :  http ://vvww. va.gov/h omeless/ 
page.cfmtpg-3  or  call  the  Grant  and  Per 
Diem  Program  at  (toll-free)  1-877-332- 
0334.  For  a  document  relating  to  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program,  see  the  Final  Rule  published 
in  the  Federal  Register  on  September 
26,  2003,  §§61.0-61.82. 

Submission  of  Application:  A.n 
original  completed  and  collated  grant 
application  (plus  three  copies)  must  be 
submitted  to  the  following  address:  VA 
Homeless  Providers  Grant  and  Per  Diem 
Field  Office,  10770  N.  46th  Street,  Suite 
C-100,  Tampa,  FL  33617.  AppHcations 
must  be  received  in  the  Grant  and  Per 
Diem  Field  office  by  the  application 
deadline.  Applications  must  arrive  as  a 
complete  package  and  in  the  proper 
format.  Materials  arriving  separately 
will  not  be  included  in  the  application 
package  for  consideration  and  may 
result  in  the  application  being  rejected 
or  not  funded.  VA  will  remove  materials 
that  are  included  in  application 


packages  that  have  not  been  requested 

by  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Liedke.  VA  Homeless  Providers  Grant 
and  Per  Diem  Program.  Department  of 
Veterans  Affairs,  10770  N.  46th  Street, 
Suite  C-100,  Tampa.  FL  33617:  (toll- 
free)  1-877-332-0334. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
funds  for  assistance  under  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program  for  eligible  programs  that  have 
not  previously  applied  for  or  received 
per  diem  in  connection  with  a  grant  [see 
38  CFR  17.700  through  17.731 
(repealed)  and  Final  Rule,  published  in 
the  Federal  Register.  September  26, 
2003,  §§61.0  through  61.82).  Public 
Law  107-95,  section  5(a)(1)  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  codified  at  38 
U.S.C.  2011,  2012. 2061. and  2064 
authorizes  this  program.  The  program 
has  been  extended  through  Fiscal  Year 
2005.  Funding  applied  for  under  this 
notice  may  be  used  for  aid  for  ser\'ice 
centers  and  supportive  housing. 
Funding  will  be  in  the  form  of  per  diem 
payments  issued  to  eligible  entities  for 
a  period  not  to  exceed  36  months, 
beginning  on  a  date  as  determined  by 
VA  subject  to  availability  of  funds  and 
re-authorization  of  the  program  past 
September  30,  2005.  For  eligibility 
criteria  please  refer  to  the  Final  Rule 
published  in  the  Federal  Register  on 
September  26.  2003,  38  CFR  61.30, 
61.31,  and  61.32. 

Grant  recipients  who  received  prior 
year  funding  for  acquisiticm,  renovation, 
or  new  construction  need  not  reapplv 
for  per  diem  for  those  portions  of  their 
programs  that  were  created  with  grant 
funds.  Per  diem  for  these  programs  is 
requested  in  the  grant  application  and 
paid  at  the  lime  of  grant  project 
completion.  Per  Diem  Only  Awardees 
from  NOFA's  in  June  of  2002  and  May 
of  2003,  should  not  reapply  for  per  diem 
for  those  beds  or  portions  of  their 
programs  that  were  funded  under  those 
rounds.  However,  if  such  entities  desire 
per  diem  for  programs/beds  not  funded 
by  a  previous  grant  application  or  a  Per 
Diem  Only  Award  an  application 
responding  to  this  NOFA  is  required. 

VA  is  pleased  to  issue  this  Notice  of 
Fund  Availability  (NOFA)  for  the 
Homeless  Providers  Grant  and  Per  Diem 
Program.  The  Department  expects  to 
award  approximately  SI  5  million 
annually  under  this  NOFA. 

Funding  available  under  this  NOFA  is 
being  offered  to  help  offset  the  operating 
expenses  of  existing  state  and  local 
governments.  Indian  Tribal 
governments,  faith-based,  and 
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community-based  organizations  that  are 
capable  of  providing  supportive  housing 
and/or  supportive  service  center 
services  for  homeless  veterans.  The 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  may  be  considered  eligible 
entities  under  the  definition  of  "State" 
in  the  Final  Rule.  §61.1  Definitions.  It 
should  be  noted  that  VA  payment  is 
limited  to  the  applicant's  cost  of  care 
per  eligible  veteran  minus  other  sources 
of  payments  to  the  applicant  for 
furnishing  services  to  homeless  veterans 
up  to  the  per  day  rate  VA  pays  for  State 
Home  Domiciliary'  care.  Awardees  will 
be  required  to  support  their  request  for 
per  diem  payment  with  adequate  fiscal 
documentation  as  to  program  income 
and  expenses. 

Interested  organizations  should  know 
that  the  vast  majority  of  homeless 
veterans  in  this  country  suffer  from 
mental  illness  or  substance  abuse 
disorders  or  are  dually  diagnosed  with 
both  mental  illness  and  substance  abuse 
disorders.  In  addition,  many  homeless 
veterans  have  serious  medical  problems. 
Collaboration  with  VA  medical  centers, 
VA  community-based  outpatient  clinics 
or  other  health  care  providers  is  an 
important  aspect  of  assuring  that 
homeless  veterans  have  access  to 
appropriate  health  care  services. 

It  is  important  to  be  aware  that  VA 
places  great  emphasis  on  responsibility 
and  accountability.  VA  has  procedures 
in  place  to  monitor  services  provided  to 
homeless  v-eterans  and  outcomes 
associated  with  the  services  provided  in 
grant  and  per  diem-funded  programs. 
VA  is  also  implementing  new 
procedures  to  further  this  effort. 
Applicants  should  be  aware  of  the 
following: 

All  awardees  that  are  conditionally 
selected  in  response  to  this  SOFA  must 
meet  the  Life  Safety  Code  of  the 
National  Fire  and  Protection 
Association  as  it  relates  to  their  specific 
facility.  VA  will  conduct  an  inspection 
prior  to  awardees  being  able  to  submit 
request  for  payment  to  ensure  this 
requirement  is  met. 

Each  per  diem-funded  program  will 
have  a  liaison  appointed  from  a  nearby 
VA  medical  facility  to  provide  oversight 
and  monitor  services  provided  to 
homeless  veterans  in  the  per  diem- 
funded  program. 

Monitoring  will  include  at  least  an 
annual  review  of  each  per  diem 
program's  progress  toward  meeting 
internal  goals  and  objectives  in  helping 
veterans  attain  housing  stability, 
adequate  income  support,  and  self 
sufficiency  as  identified  in  each  per 
diem  program's  original  application. 


Monitoring  will  also  include  a  review  of 
the  agency's  income  and  expenses  as 
they  relate  to  this  project  to  ensure  per 
diem  payment  is  accurate. 

Each  per  diem-funded  program  will 
participate  in  VA's  national  jDrogram 
monitoring  and  evaluation  system 
administered  by  VA's  Northeast 
Program  Evaluation  Center  (NEPEC).  It 
is  the  intention  of  VA  to  develop 
specific  performance  targets  with 
respect  to  housing  for  homeless 
veterans.  NEPEC's  monitoring 
procedures  will  be  used  to  determine 
successful  accomplishment  of  these 
housing  outcomes  for  each  per  diem- 
funded  program 

VA  encourages  all  eligible  and 
interested  entities  to  review  this  NOFA 
and  consider  applying  for  funds  to 
provide  service  for  homeless  veterans. 

Authority:  VA's  Homeless  Providers  Grant 
and  Per  Diem  Program  is  authorized  by 
Public  Law  107-95,  section  5(aKl)  the' 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  codified  at  38  U.S.C. 
2011,  2012,  2061,  2064  and  has  been 
extended  through  Fiscal  Year  2005.  The 
program  is  implemented  by  the  final  rule 
codified  at  38  CFR  61  0  The  final  rule  was 
published  in  the  Federal  Register  on 
September  26,  2003,  the  regulations  can  be 
found  in  their  entirety  in  38  CFR  61.0 
through  61.82.  Funds  made  available  under 
this  NoUce  are  subject  to  the  requirements  of 
those  regulations. 

Allocation:  Approximately  S15 
million  annually  is  available  for  the  per 
diem  only  award  component  of  this 
program.  This  funding  is  expected  to  be 
available  for  a  period  not  to  exceed  36 
months  from  a  date  as  determined  by 
VA,  and  is  subject  to  the  availability  of 
funds  and  reauthorization  of  the 
program  past  September  30,  2005. 

Funding  Priorities:  VA  establishes 
priority  for  funding  to  underser\'ed  and 
low  utilization  areas,  VA  encourages 
applications  ft-om  applicants  that  are  in 
the  identified  underserved  areas  listed 
in  first  two  priorities.  Also,  it  is  known 
that  many  other  areas  of  low  utilization 
could  exist  in  those  states  that  are  not 
prioritized  in  this  NOFA.  These  areas 
may  have  high  populations  of  homeless 
veterans  and  limited  services  to  address 
homeless  veterans  needs.  These  areas 
can  include  both  urban  and  rural  areas 
but  may  be  particularly  prevalent 
outside  the  high  population  areas.  VA 
urges  organizations  in  those  areas,  even 
if  the  organization  is  not  located  in  a 
prioritized  state,  to  apply. 

VA  establishes  the  following  funding 
priorities  in  order  to:  (1)  Implement  the 
provisions  of  Public  Law  107-95 
regarding  geographical  dispersion  and 
non-duplication  of  service;  and  (2) 
bolster  capacity  in  areas  that  are 


underserved  by  the  Grant  and  Per  Diem 
Program  In  tiiis  round  of  "Per  Diem 
Only    funding.  VA  expects  to  award 
funding  for  approximately  1500 
community-based  supported  housing 
beds. 

hi  no  case  will  a  single  organization 
in  response  to  this  NOFA  be  funded  for 
more  than  5%  (75  beds)  for  a  single 
project  or  for  multiple  project 
apphcations  a  total  of  10%  (150  beds)  of 
the  1500  beds  expected  to  be  funded 
regardless  of  funding  priority. 
Additionally,  the  cumulative  number  of 
beds  within  any  State  may  not  exceed 
10%  (150  beds)  of  the  1500  beds 
expected  to  be  funded  regardless  of 
funding  priority. 

Funding  priority'  1 .  Priority  one  are 
Indian  Tribal  Governments;  based  on 
the  total  number  of  beds  expected  to  be 
funded  in  this  round,  approximately 
150  beds  (10%  of  the  1500  beds 
expected  to  be  funded)  from  Indian 
Tribal  Governments  will  be  selected  in 
the  first  funding  priority.  Of  those 
Indian  Tribal  Governments  in  the  first 
funding  priority,  that  are  legally 
fundable,  the  highest  scoring  applicants 
will  be  funded  first,  until  enough 
projects  totaling  approximately  150  beds 
are  identified  for  fujiding.  Applicants 
not  funded  in  this  priority  may  be 
considered  in  the  third  funding  priority. 

Funding  priority  2.  Priority  two  are 
applicants  whose  projects  are  physically 
located  in  the  states  of  Alabama.  Alaska, 
Georgia.  Idaho.  IlUnois.  Iowa,  Kansas. 
Maine,  Minnesota,  Mississippi, 
Montana,  Nebraska.  New  Mexico, 
Oklahoma,  South  Carolina,  Texas,  Utah, 
Vermont,  and  Virginia.  Based  on  the 
total  number  of  beds  expected  to  be 
funded  in  this  round,  approximately 
900  beds  (60%  of  the  1 500  beds 
expected  to  be  funded)  fi-om  eligible 
entities  whose  projects  are  located  in 
these  states  will  be  selected  as  the  first 
funding  priority.  Of  those  eligible 
entities  in  the  second  funding  priority, 
that  are  legally  fundable,  the  highest 
scoring  applicants  from  each  state  will 
be  funded  until  enough  projects  totaling 
approximately  900  beds  are  identified 
for  funding.  Applicants  not  funded  in 
this  priority  may  be  considered  in  the 
third  funding  priority. 

Funding  priority-  3".  Finally,  VA  is 
encouraging  interested,  state  and  local 
governments,  faith-based,  and 
community-based  organizations  to 
apply  for  hinding  under  this  NOFA. 
Based  on  the  total  number  of  beds 
expected  to  be  funded  in  this  round, 
approximately  450  beds  (30%  of  the 
1500  beds  expected  to  be  funded)  from 
the  eligible  entities  that  are  state  and 
local  governments,  faith-based,  and 
community-based  orgcmizations,  along 
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with  those  applicants  not  selected  in  the 
first  or  second  priority  will  be 
considered  in  the  third  funding  priority. 
Of  those  elii^ible  entities  that  are  legalh 
fundable,  the  highest-ranked 
applications  for  which  funding  is 
a\aildble,  will  be  selected  for  eligibility 
to  re{:ei\  f'  ptT  diem  pavment  in 
accordance  with  their  ranked  order  until 
enough  projects  totaling  approximately 
450  beds  are  identified  for  funding  or 
until  funding  is  expended 

Methodoloi^y:  \'A  will  ^^'v\^'\\■  all  [non- 
capital] grant  applicants  in  response  to 
this  notice  of  funding  availability.  Then 
\'.\  will  group  the  applicants  into  the 
funding  priorities  categories.  Applicants 
will  then  be  ranked  within  their 
respei  tuf  funding  categorv  based  on 
^co^e  and  any  ranking  criteria  set  forth 
in  that  funding  categorv  only  if  the 
a[)piii..ant  scores  at  least  tOO  cumulative 


points  from  paragraphs  (b)  (c)  (d)  (e)  and 
(i)  of  the  Final  Rule  publisiied  in  the 
Federal  Register,  September  26,  2003, 
§61.13. 

The  highest-ranked  application  for 
which  funding  is  available,  within  the 
highest  funding  category,  will  be 
conditionally  selected  for  eligibility  to 
receive  per  diem  payment  in  accordance 
with  their  ranked  order  until  VA 
reaches  the  projected  bed  totals  for  each 
-category.  If  funds  are  still  available  after 
selection  of  those  applications  in  the 
highest  priority  group,  VA  will  continue 
to  conditionally  select  applicants  in 
lower  priority  categories  in  accordance 
with  the  selection  method  set  forth  in 
the  Final  Rule  §61.32. 

Application  Requirements:  The 
specific  grant  application  requirements 
will  be  specified  in  the  application 
package.  The  package  includes  all 


required  forms  and  certifications. 
Selections  will  be  made  based  on 
criteria  described  in  the  application. 
Final  Rule,  and  NOFA.  Applicants  who 
are  selected  will  be  notified  of  anv 
additional  information  needed  to 
confirm  or  clarify'  information  provided 
in  the  application.  Applicants  will  then 
be  notified  of  the  deadline  to  submit 
such  information.  If  an  applicant  is 
unable  to  meet  any  conditions  for  grant 
award  within  the  specified  time  frame, 
VA  reserves  the  right  to  not  award  funds 
and  to  use  the  funds  available  for  other 
grant  and  per  diem  applicants. 

Dated:  November  ,3.  200,3 
Anthony  J.  Principi. 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-28178  Filed  1 1-7-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Docket  ID  No.  OAR-2003-01 21 ;  FRL-7551- 

3] 

RIN  206&-AE82 

National  Emission  Standards  for 
Hazardous  Air  Pollutants: 
Miscellaneous  Organic  Chemical 
Manufacturing 

AGENCY:  Environmental  Protection 

.\>;pncv  lEPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 

natiiindl  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
miscellaneous  organic  chemical 
manufacturing  facilities.  The  final  rule 
establishes  emission  limits  and  work 
practice  standards  for  new  and  existing 
miscellaneous  organic  chemical 
manufacturing  process  units, 
wastewater  treatment  and  conveyance 
systems,  transfer  operations,  and 
associated  ancillary  equipment  arid 


implements  section  112(d)  of  the  Clean 
Air  Act  (CAA)  by  requiring  all  major 
sources  to  meet  hazardous  air  pollutants 
(HAP)  emission  standards  reflecting 
application  of  the  maximum  achievable 
control  technology  (MACT).  The  HAP 
emitted  fiom  miscellaneous  organic 
chemical  manufacturing  facilities 
include  toluene,  methanol,  xylene, 
hydrogen  chloride,  and  methylene 
chloride.  Exposure  to  these  substances 
has  been  demonstrated  to  cause  adverse 
health  efBects  such  as  irritation  of  the 
lung,  eye,  and  mucous  membranes, 
effects  on  the  central  nervous  system, 
and  cancer.  We  do  not  have  the  type  of 
current  detailed  data  on  each  of  the 
facilities  and  the  people  living  around 
the  facilities  covered  by  the  final  rule 
for  this  source  category  that  would  be 
necessary  to  conduct  an  analysis  to 
determine  the  actual  population 
exposures  to  the  HAP  emitted  from 
these  facilities  and  the  potential  for 
resultant  health  effects.  Therefore,  we 
do  not  know  the  extent  to  which  the 
adverse  health  effects  described  above 
occur  in  the  populations  surrounding 
these  facilities.  However,  to  the  extent 


the  adverse  effects  do  occur,  and  the 
final  rule  reduces  emissions,  subsequent 
exposures  will  be  reduced.  The  final 
rule  will  reduce  HAP  emissions  by 
16,800  tons  per  year  for  existing 
facilities  that  manufacture 
miscellaneous  organic  chemicals. 

DATES:  This  rule  is  effective  November 
10.  2003. 

ADDRESSES:  Docket  No.  OAR-2003- 
01 21  and  A-96-04  are  located  at  the 
Environmental  Prot3ction  Agencv, 
Office  of  Air  &  Radiation  Docket  & 
Information  Center  (6102T).  1301 
Constitution  Avenue.  N\V  ,  Room  B108, 
Washington.  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Randy  McDonald,  Organic  Chemicals 
Group  (C504-04).  Emission  Standards 
Division,  U.S.  EPA.  Research  Triangle 
Park,  NC  27711:  telephone  number  (919) 
541-5402:  electronic  mail  (e-mail) 
address  mcdonald.randy&epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 

Entitiefi.  C^ategories  and  entities 
potentially  regulated  by  this  action 
include: 


Category 


NAICS' 


Examples  of  regulated  entities 


Industry  3251.  3252.  3253,  3254.  3255,  3256,  anfl  3259,  with  several     Producers  of  specialty  organic  ctiemicals,  explosives,  certain 

exceptions..  '      polymers  and  resins,  and  certain  pesticide  intermediates. 

■  North  American  Industry  Classification  System.  j 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  reriders  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.2435  of  the 
final  rule  If  vcni  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  We  ha\e  established  official 
public  dockets  for  this  action  under 
Docket  ID  No.  OAR-2003-01 21  and  A- 
96-04.  The  official  public  docket 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action.  All 
Items  nidv  not  be  listed  under  both 
doc:ket  numbers,  so  interested  parties 
should  inspect  both  docket  numbers  to 
ensure  that  they  have  received  all 
materials  relevant  to  the  final  rule. 
.Mthough  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
confidential  business  information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the  Air 


and  Radiation  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Avenue,  NW.. 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
Center  is  (202)  566-1742.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
h  ttp  ■Jlvtik'w. epa  .gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
also  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Portions  of  the  docket  materials  are 
available  electronicallv  through  Docket 
ID  No.  OAR-2003-01 21.  Once  in  the 
system,  select  "search,"  then  key  in  the 


appropriate  docket  identification 
number.  You  may  still  access  publicly 
available  docket  materials  through  the 
Docket  ID  No.  A-96-04, 

Worldwide  Weh  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  rule 
will  be  placed  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  http:// 
Vi'ww. epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  Under  CAA  section 
307(b)(1)  of  the  CAA.  judicial  review  of 
the  final  NESHAP  is  available  only  by 
filing  a  petition  for  review  in  die  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  Januarv  9.  2004. 
Under  section  307(d)(7)(B)  of  the  CAA. 
only  an  objection  to  a  rule  or  procedure 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 
can  be  raised  during  judicial  review. 
Moreover,  under  CAA  section  307(b)(2) 
of  the  CAA,  the  requirements 
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established  by  the  final  rule  mav  not  be 
challenged  separately  in  civil  or 
criminal  proceedings  brought  to  enforce 
these  requirements. 

Background  Information  Document. 
The  EPA  proposed  the  NESHAP  for 
miscellaneous  organic  chemical 
manufacturing  on  April  4.  2002  (67  FR 
16154),  and  received  53  comment  letters 
on  the  proposal,  A  background 
information  document  (BID)  ("National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  the 
Miscellaneous  Organic  Chemical 
Manufacturing  industry,  Summarj'  of 
Public  Comments  and  Responses,") 
containing  EPA's  responses  to  each 
public  comment  is  available  in  Docket 
ID  No.  OAR-2003-0121 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESH.\P? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  is  the  history  of  the  source 
categories? 

D.  What  are  the  health  effects  associated 
with  the  pollutants  emitted  from 
miscellaneous  organic  chemical 
manufacturing? 

E.  How  did  we  develop  the  final  rule? 
n.  Summary  of  the  Final  Rule 

A,  What  are  the  affected  sources  and 
emission  points? 

B.  What  are  the  emission  limitations  and 
work  practice  standards? 

C.  What  are  the  testing  and  initial 
compliance  requirements? 

D  What  are  the  continuous  compliance 

requirements? 
E.  What  are  the  notification,  recordkeeping, 

and  reporting  requirements' 
III.  Summar\-  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  emission  reduction 
impacts? 

B.  What  are  the  cost  impacts? 

C  What  are  the  economic  impacts? 

D,  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 

TV,  Summary  of  Responses  to  Major 

Comments 
A.  What  changes  to  applicabiUty  did  the 

commenters  suggest? 
B  How  did  we  change  the  compliance 

dates? 

C.  How  did  we  develop  the  standards? 

D.  Standards  for  Process  Vents 

E.  Storage  Tank  Standards 

F.  Standards  for  Wastewater  Systems 

G.  Standards  for  Equipment  Leaks 
H,  Standards  for  Transfer  Racks 

I.  Pollution  Prevention 
J.  Initial  Compliance 
K.  Ongoing  Compliance 
L.  Recordkeeping  and  Reporting 
M.  Startup.  Shutdown,  and  Malfunction 
N.  Change  Management 
O.  Overlapping  Requirements 
V.  Statutory  and  E.xecutive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 
Planning  and  Re\-iew 


B  Paperwork  Reduction  Act 

C.  Regulator}-  Flexibihty  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

1.  Congressional  Review  Act 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  some  area  sources  of 
HAP  and  to  establish  NESHAP  for  the 
listed  source  categories  and 
subcategories.  A  major  source  of  HAP  is 
a  stationary'  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  under  common  control 
that  has  the  potential  to  emit  greater 
than  9.1  megagrams  per  year  (Mg/yr)  (10 
tons  per  year  (tpyj)  of  any  one  HAP  or 
22.7  Mg/yr  (25  tpy)  of  any  combination 
of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 

we  establish  .NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  H.\P  that  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  the  emissions 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  all  major  sources  achieve 
Ae  level  of  control  already  achieved  by 
the  better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategon,-.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  bv  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (or  the  best-performing  five 


sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  In  considering 
whether  to  establish  standards  more 
stringent  than  the  floor,  we  must 
consider  cost,  non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Is  the  History  of  the  Source 
Categories? 

Section  112  of  the  CAA  requires  us  to 
establish  rules  for  categories  of  emission 
sources  that  emit  HAP,  On  July  16. 
1992,  we  published  an  initial  list  of  174 
source  ca.egories  to  be  regulated  (57  FR 
31576).  The  listing  was  our  best  attempt 
to  identify'  major  sources  of  HAP  by 
manufacturing  category.  Following  the 
publication  of  that  listing,  we  published 
a  schedule  for  the  promulgation  of 
emission  standards  for  each  of  the  174 
listed  source  categories.  At  the  time  the 
initial  list  was  published,  we  recognized 
that  we  might  have  to  revise  the  list 
from  time  to  time  as  better  information 
became  available. 

Based  on  information  we  collected  in 
1995.  we  realized  that  several  of  the 
original  source  categories  on  the  list  had 
similar  process  equipment,  emission 
characteristics  and  applicable  control 
technologies.  Additionally,  many  of 
these  source  categories  were  on  the 
same  schedule  for  promulgation,  by 
November  15.  2000.  Therefore,  we' 
decided  to  combine  a  number  of  source 
categories  from  the  original  listing  into 
one  broad  set  of  emission  standards. 
Today's  final  rule  reflects  the 
subsumption  of  the  following  source 
categories  into  a  new  source  category 
called  Miscellaneous  Organic  Chemical 
Manufacturing: 

benzyltrimethylammonium  chloride 
production,  carbonyl  sulfide 
production,  chelating  agents 
production,  chlorinated  paraffins 
production,  ethylidene  norbomene 
production,  explosives  production, 
hydrazine  production,  photographic 
chemicals  production,  phthalate 
plasticizers  production,  rubber 
chemicals  production,  symmetrical 
tetrachlorop\Tidine  production,  OBPA/ 
1,3-diisocyanate  production,  alkyd 
resins  production,  polyester  resins 
production,  polyvinyl  alcohol 
production,  polyvinyl  acetate  emulsions 
production,  polyvinylbutyTal 
production,  polymerized  vinylidene 
chloride  production, 
polymethylmethacrvlate  production, 
maleic  anhydride  copolymers 
production,  ammonium  sulfate 
production — caprolactam  by-product 
plants,  and  quaternary'  ammonium 
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rrimpounds  production.  Along  with 
thf'sp  22  sf)urce  categories,  the 
Miscelldneous  Organic  Chemical 
Manufacturing  source  category  is  also 
di^fined  to  include  other  organic 
(  hemit:al  manufacturing  processes 
which  are  not  being  c(n(>red  by  any 
other  MAfT  standards 

Todays  action  estabhshes  final 
standards  for  miscellaneous  organic 
chemical  manufacturing  (40  CFR  part 
63.  subpart  FFFF'i, 

D.  What  Are  the  Health  Effects 
Associated  With  the  Pollutants  Emitted 
From  Miscellaneous  Organic  Chemical 
Manufacturing? 

The  CAA  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  the  population" 
(see  section  101(b)  of  the  CAA).  These 
NESHAP  will  protect  public  health  by 
reducing  emissions  of  HAP  from 
miscellaneous  organic  chemical 
manufacturing  facilities. 

Miscellaneous  organic  chemical 
manufacturing  facilities  emit  an 
estimated  21.900  Mg/yr  (24.100  tpy)  of 
organic  and  inorganic  HAP.  Organic 
HAP  include  toluene,  methanol,  xylene, 
methyl  ethyl  ketone,  ethyl  benzene, 
methyl  isobutyl  ketone,  and  vinvl 
acetate.  Inorganic  HAP  emitted  by  this 
industry  include  hydrogen  chloride 
(HCl)  and  some  HAP  metals  in  the  form 
of  particulate  matter  (PM).  The  final  rule 
reduces  HAP  emissions  from 
miscellaneous  organic  chemical 
manufacturing  facilities  by  68  percent. 
As  a  result  of  controlling  these  HAP,  the 
final  NESHAP  will  also  reduce 
emissions  of  volatile  organic 
compounds  (VOC).  A  summary  of  the 
potential  health  effects  caused  by 
exposure  to  these  pollutants  is 
presented  in  the  preamble  to  the 
proposed  rule  (67  PR  16154). 

E.  How  Did  We  Develop  the  Final  Rule? 

We  proposed  the  NESHAP  for  the 
miscellaneous  organic  chemical 
manufacturing  source  category  on  April 
4.  2002  (H7  FR  16154)  and  provided  an 
85-day  comment  period.  We  received  a 
total  of  55  comment  letters.  A  copy  of 
each  of  the  comment  letters  is  available 
in  Docket  No.  OAR-2003-0121  or  A- 
96-04, 

The  final  rule  reflects  full 
consideration  of  all  the  comments  we 
received  on  the  proposed  rule,  as  well 
as  our  reassessment  of  certain  data  in 
the  rulemaking  record.  Major  public 
comments  on  the  proposed  subpart 
FFFF.  along  with  our  responses  to  the 
comments,  are  summarized  in  section 
IV  of  this  preamble.  A  detailed  response 


to  all  comments  is  included  in  the 
Background  Information  Document  for 
the  promulgated  standards  (Docket  No. 
OAR-2003-0121).  Comments  on  the 
proposed  miscellaneous  coating 
manufacturing  NESHAP  will  be 
summarized  and  discussed  in  the 
subpart  HHHHH  promulgation  package. 

II.  Summary  of  the  Final  Rule 

A.  What  Are  the  Affected  Sources  and 
Emission  Points? 

Emission  points  identified  from 
miscellaaeous  organic  chemical 
manufacturing  production  include 
process  Vents,  storage  tanks,  equipment 
leaks,  transfer  operations,  and 
wastewater  collection  and  treatment 
systems.  The  affected  source  subject  to 
this  subpart  is  the  facilitywide 
collection  of  miscellaneous  organic 
chemical  manufacturing  process  units 
(MCPU),  wastewater  treatment  and 
conveyance  systems,  transfer 
operations,  and  associated  ancillary 
equipment  such  as  heat  exchange 
systems  &at  are  located  at  a  major 
source  of  HAP  as  defined  in  section 
112(a)  of  the  CAA.  An  MCPU  includes 
a  miscellaneous  organic  chemical 
manufacturing  process,  as  defined  in  40 
CFR  63.2550,  and  must  meet  the 
following  criteria:  (1)  It  manufactures 
any  mata-ial  or  family  of  materials 
described  in  40  CFR  63.2435(b)(1);  it 
processes,  uses,  or  produces  HAP 
described  in  40  CFR  63.2435(b)(2):  and, 
except  for  certain  process  vents  that  are 
part  of  a  chemical  manufacturing 
process  Unit,  as  identified  in  40  CFR 
63.100(j){4),  the  MCPU  is  not  part  of  an 
affected  source  under  another  subpart  of 
40  CFR  part  63.  The  MCPU  is  defined 
according  to  the  equipment  used  to 
make  the  subject  material,  and  it 
includes  storage  tanks  that  are 
associatejd  with  the  process. 

New  sources  are  created  by 
reconstructing  existing  sources, 
constructing  new  "greenfield"  facilities, 
or  constructing  an  addition  to  an 
existing  source  that  is  a  dedicated 
MCPU  and  has  the  potential  to  exceed 
10  tpy  of  an  individual  HAP  or  25  tpy 
of  combined  HAP.  Reconfiguration  of 
existing  equipment  does  not  constitute 
"construction." 

B.  What  Are  the  Emission  Limits  and 
Work  Practice  Standards? 

The  final  rule  regulates  HAP 
emissions  from  miscellaneous  organic 
chemical  manufacturing  facilities  that 
are  determined  to  be  major  sources.  The 
standards  apply  to  existing  sources  as 
well  as  npw  sources. 


Process  Vents 

The  final  standards  for  existing  batch 
and  continuous  process  vents  are  set  at 
a  floor  level  of  control  and  include 
requirements  for  organic  and  inorganic 
HAP.  For  batch  process  vents,  the  final 
standards  require  you  to  reduce 
uncontrolled  organic  HAP  emissions 
from  the  sum  of  all  batch  process  vents 
within  the  process  by  98  percent  if 
uncontrolled  emissions  exceed  4.540 
kilograms  per  year  (kg/yr)  (10.000 
pounds  per  year  (Ib/yr)).  No  control  of 
vents  is  required  for  processes  that  are 
limited  to  uncontrolled  emissions  of 
4,540  kg/yr  (10.000  Ib/yr)  or  less,  as 
calculated  on  a  rolling  365-day  basis.  A 
second  control  option  for  batch  vents  is 
to  reduce  the  sum  of  all  batch  process 
vents  within  the  process  by  95  percent 
using  recoverv  devices. 

For  continuous  process  vents,  the 
final  standards  require  control  of  vents 
determined  to  have  a  total  resource 
effectiveness  (TRE)  index  equal  to  or 
less  than  1.9.  The  standards  require  you 
to  reduce  HAP  emissions  bv  at  least  98 
percent  by  weight  if  the  TRE  of  the 
outlet  gaseous  stream  after  the  last 
recovery  device  is  less  than  1.9.  or  to 
reduce  the  outlet  total  organic 
compound  (TOC)  concentration  to  20 
parts  per  million  by  volume  (ppmv)  or 
less.  For  continuous  process  vents,  we 
reference  the  process  vent  standards 
contained  in  40  CFR  part  63.  subpart  SS. 

For  inorganic  HAP.  we  set  the 
standards  based  on  the  floor  and  made 
no  distinction  between  batch  and 
continuous  streams.  The  standards  for 
hydrogen  halide  and  halogen  HAP  {i.e.. 
HCl.  hydrogen  fluoride  (HF).  and 
chlorine  (Cl?))  were  determined  to  be  99 
percent  control  of  hydrogen  halide  and 
halogen  HAP  from  the  sum  of  all 
process  vents  in  processes  with 
uncontrolled  hydrogen  halide  and 
halogen  HAP  emissions  equal  to  or 
greater  than  1.000  Ib/yr.  The  final  rule 
also  requires  control  of  hydrogen  halide 
and  halogen  HAP  emissions  generated 
by  the  combustion  control  of 
halogenated  streams,  which  are  defined 
by  a  mass  emission  rate  of  halogen 
atoms  contained  in  organic  compounds 
of  0.45  kilograms  per  hour  (kg/hr)  or 
more.  Specifically,  hydrogen  halide  and 
halogen  HAP  emissions  must  be 
reduced  after  the  combustion  device  by 
99  percent,  to  no  more  than  0.45  kg/hr, 
or  to  no  more  than  20  ppmv. 
Alternatively,  the  halogen  atom  mass 
rate  before  the  combustion  device  may 
be  reduced  to  no  more  than  0.45  kg/hr 
or  to  no  more  than  20  ppmv  The  MACT 
fioor  for  PM  HAP  emissions  from 
process  vents  at  existing  sources  is  no 
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emissions  reduction,  and  we  did  not  set 
a  standard  above  the  floor. 

We  defined  the  term  "process"  to 
include  all  equipment  that  collectivelv 
function  to  produce  a  material  or  family 
of  materials  that  are  covered  bv  the 
source  category.  For  batch  process 
vents,  we  also  established  an  equivalent 
mass  cutoff  of  200  Ib/vr  in  the  final  rule 
that  corresponds  to  the  50  ppmv 
concentration. 

The  new  source  standards  for  batch 
and  continuous  process  vents  follow  the 
same  formats  as  described  above. 
However,  some  of  the  applicability 
triggers  are  more  stringent.  All  batch 
process  vents  within  a  process  for 
which  the  uncontrolled  organic  HAP 
emissions  from  batch  process  vents 
exceed  1.360  kg/yr  (3.000  Ib/yr)  must  be 
reduced  by  either  98  percent  using  a 
control  device  or  95  percent  using  a 
recovery  device.  All  continuous  process 
vents  with  a  TRE  of  less  than  or  equal 
to  5.0  must  be  controlled  bv  98  percent. 
For  inorganic  HAP,  the  standards  for 
new  sources  are  identical  to  the 
standards  for  existing  sources.  The  new 
source  standard  for  PM  HAP  emissions 
from  process  vents  is  97  percent  control 
for  each  process  with  uncontrolled  PM 
HAP  emissions  greater  than  or  equal  to 
400  Ib/yr.  Control  requirements  for 
halogenated  streams  are  also  the  same  as 
for  existing  sources. 

Storage  Tanks 

The  final  rule  requires  existing 
sources  to  control  emissions  from 
storage  tanks  having  capacities  greater 
than  or  equal  to  38  cubic  meters  (m-') 
(10,000  gallons  (gal))  and  storing 
material  with  a  HAP  partial  pressure  of 
greater  than  6.9  kilopascals  (kPa)  (1.0 
pound  per  square  inch  absolute  (psia)). 
For  new  sources,  the  standards  require 
control  of  storage  tanks  having 
capacities  greater  than  or  equal  to  38  m' 
(10,000  gal)  and  storing  material  with  a 
HAP  partial  pressure  of  greater  than  0,7 
kPa  (0.1  psia).  For  both  existing  and 
new  sources,  the  required  control  is  to 
use  a  floating  roof  or  to  reduce  the 
organic  HAP  emissions  by  95  percent  by 
weight  or  more.  We  also  concluded  in 
a  revised  analysis  that  for  small  storage 
tanks  (capacities  <  10.000  gal),  that  there 
is  a  "no  emission  reduction"  MACT 
floor,  and  we  did  not  specifv  a  standard 
because  the  total  impacts  of  a  more 
stringent  regulators-  alternative  were 
fojind  to  be  unreasonable.  Additionally, 
we  concluded  that  the  new  source 
MACT  floor  as  proposed  is  appropriate 
(95  percent  control  of  all  tanks  with 
capacities  of  10,000  gal  and  storing 
material  with  a  HAP  partial  pressure  of 
0.1  psia)  for  all  tanks. 


Wastewater 

The  final  rule  requires  management 
and  treatment  of  Group  1  wastewater 
streams  and  residuals  removed  from 
Group  1  wastewater  streams  to  be 
consistent  with  the  requirements 
contained  in  40  CFR  part  63.  subpart  G. 
For  the  purposes  of  40  CFR  part  63, 
subpart  FFFF,  the  characteristics  of 
Group  1  wastewater  streams  are  defined 
with  the  following  characteristics  at  the 
point  of  determination  (POD): 

•  Process  wastewater  containing 
partially  soluble  HAP  at  an  annual 
average  concentration  greater  than  50 
parts  per  million  by  weight  (ppmw)  and 
a  combined  total  annual  average 
concentration  of  soluble  and  partially 
soluble  HAP  of  10,000  ppmw  or  greater 
at  any  flowrate, 

•  Process  wastewater  containing 
partially  soluble  HAP  at  an  annual 
average  concentration  greater  than  50 
ppmw  and  a  combined  total  annual 
average  concentration  of  soluble  and 
partially  soluble  HAP  of  1,000  ppmw  or 
greater  at  an  annual  average  flowrate  of 
1  liter  per  minute  (1pm)  or  greater. 

•  Process  wastewater  containing 
partially  soluble  HAP  at  an  annual 
average  concentration  of  50  ppmw  or 
less  and  soluble  HAP  at  an  annual 
average  concentration  of  30.000  ppmw 
or  greater  and  a  total  annual  load  of 
soluble  HAP  of  1  tpy  or  greater. 

At  new  sources,  the  requirements  are 
identical  to  those  for  existing  sources, 
but  the  applicability  triggers  on 
individual  streams  are  more  stringent. 
In  addition  to  controlling  streams  that 
meet  the  thresholds  for  existing  sources, 
control  is  also  required  for  the  following 
streams  at  their  POD: 

•  Process  wastewater  containing  an 
annual  average  HAP  concentration 
exceeding  10  ppmw  of  compounds 
listed  in  Table  8  of  40  CFR  part  63, 
subpart  G,  with  annual  average  flowrate 
greater  than  0.02  1pm. 

•  Process  wastewater  containing 
partially  soluble  HAP  at  an  annual 
average  concentration  of  50  ppmw  or 
less  and  soluble  HAP  at  an  annual 
average  concentration  of  4,500  ppmw  or 
greater  and  a  total  annual  load  of 
soluble  HAP  of  1  tpy  or  greater. 

The  final  rule  also  requires 
compliance  with  the  requirements  of  40 
CFR  63,105  for  maintenance  wastewater 
streams,  and  compliance  with  the 
requirements  in  40  CFR  63,149  for 
liquid  streams  in  open  svstems  within 
an  MCPU, 

Transfer  Racks  and  Ancillary  Sources 

The  final  standards  for  transfer  racks, 
maintenance  wastewater,  and  heat 
exchange  systems  are  unchanged  from 


the  proposal,  and  they  are  identical  to 
the  requirements  in  the  hazardous 
organic  NESHAP  (HON).  For  transfer 
operations,  we  are  requiring  the  HON 
level  of  control  for  transfer  racks  that 
load  greater  than  0.65  million  liters  per 
year  (1/vt)  (0.17  million  gallons  per  year 
(gal/\T))  of  liquid  products  that  contain 
organic  HAP  with  a  partial  pressure  of 
10.3  kPa  (1.5  psia).  For  each  transfer 
rack  that  meets  these  thresholds,  total 
organic  HAP  emissions  must  be  reduced 
by  98  percent  by  weight  or  more,  or  the 
displaced  vapors  must  be  returned  to 
the  process  or  originating  container.  For 
maintenance  wastewater,  you  must 
prepare  a  plan  for  minimizing 
emissions.  For  heat  exchange  svstems. 
you  must  implement  a  monitoring 
program  to  detect  leaks  into  the  cooling 
water. 

Equipment  Leaks 

For  equipment  leaks,  the  final  rule 
requires  implementation  of  a  leak 
detection  and  repair  (LDAR)  program. 
For  processes  with  no  continuous 
process  vents,  you  must  implement  the 
program  in  40  CFR  part  63.  subpart  TT. 
For  processes  with  at  least  one 
continuous  process  vent,  vou  must 
implement  the  program  in  40  CFR  part 
63,  subpart  UU.  Alternatively,  you  may 
elect  to  comply  with  the  requirements 
in  40  CFR  part  65,  subpart  F  (j,e,,  the 
Consolidated  Federal  Air  Rule), 

Pollution  Prevention 

The  final  rule  also  includes  a 
pollution  prevention  alternative  for 
existing  sources  that  meets  the  control 
level  of  the  MACT  floor  and  may  be 
implemented  in  lieu  of  the  emission 
limitations  and  work  practice  standards 
described  above.  The  pollution 
prevention  alternative  provides  a  way 
for  facilities  to  comply  with  MACT  by 
reducing  overall  consumption  of  HAP  in 
their  processes;  therefore,  it  is  not 
applicable  for  HAP  that  are  generated  in 
the  process  or  for  new  sources. 
Specifically,  you  must  demonstrate  that 
the  production-indexed  consumption  of 
HAP  has  decreased  by  at  least  65 
percent  from  a  3-year  average  baseline 
set  no  earlier  than  the  1994  through 
1996  calendar  years.  The  production- 
indexed  consumption  factor  is 
expressed  as  the  mass  of  HAP 
consumed,  divided  by  the  mass  of 
product  produced.  The  numerator  in  the 
factor  is  the  total  consumption  of  the 
HAP,  which  describes  all  the  different 
areas  where  it  can  be  consumed,  either 
through  losses  to  the  environment, 
consumption  in  the  process  as  a 
reactant,  or  otheiwise  destroved. 
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Emissions  Averaging  Provisions 

The  final  rule  incorporates  the 
emissions  averaging  provisions  in  40 
CFR  part  63,  subpart  G  (the  HON),  with 
some  changes  to  accommodate  batch 
process  vents.  For  example,  the  final 
rule  specifies  that  uncontrolled 
emissions  from  batch  process  vents  are 
to  be  calculated  using  the  procedures  in 
40  CFR  part  63.  subpart  GGG.  and 
performance  testing  must  be  conducted 
under  worst  case  conditions,  as  defined 
in  subpart  GGG. 

Alternative  Standard 

The  final  rule  contains  an  alternative 
standard  for  process  vents  and  storage 
tanks.  When  emissions  are  controlled 
using  combustion  control  devices,  the 
alternative  standard  requires  control  to 
an  undiluted  T(]C  concentration  of  20 
ppmv  or  less  and  an  undiluted 
hydrogen  halide  and  halogen  HAP 
concentration  of  20  ppmv  or  less.  For 
noncombustion  control  devices,  the 
TOG  concentration  and  total  hydrogen 
halide  and  halogen  HAP  concentration 
both  must  be  reduced  to  50  ppmv  or 
less.  Continuous  monitoring  of  outlet 
TOC  and  total  hydrogen  halide  and 
halogen  HAP  is  required  for  compliance 
with  this  alternative  standard. 

C.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

Process  Vents 

The  final  rule  requires  calculation  of 
uncontrolled  emissions  as  a  first  step  in 
demonstrating  compliance  with  the  98 
percent  or  95  percent  reduction 
requirement  for  batch  process  vents. 
This  initial  calculation  of  uncontrolled 
emissions  is  not  required  if  you  choose 
to  control  process  vents  using  the 
alternative  standard  or  using  specified 
combustion  devices.  For  continuous 
process  vents,  the  final  rule  requires 
calculation  of  the  TRE  index  values 
using  the  procedures  contained  in  the 
HON  for  continuous  process  vents. 

To  verify  that  the  required  reductions 
have  been  achieved,  you  must  either  test 
or  use  calculation  methodologies, 
depending  on  the  emission  stream 
characteristics,  control  device,  and  the 
type  of  process  vent.  For  each 
continuous  process  vent  with  a  TRE  less 
than  or  equal  to  1.9.  compliance  with 
the  percent  reduction  emission 
limitation  must  be  verified  through 
performance  testing.  For  batch  process 
vents,  initial  compliance 
demonstrations  must  be  conducted  in 
accordance  with  the  requirements  in  the 
Pharmaceuticals  Production  NESHAP 
(40  CFR  part  63.  subpart  GGG). 
Specifically,  performance  tests  are 
required  for  control  devices  handling 


greater  than  9.1  Mg/yr  (10  tpy)  of  HAP. 
while  either  engineering  assessments  or 
performance  tests  are  allowed  for 
control  devices  with  lower  loads  and  for 
condensers.  Performance  tests  must  be 
conducted  under  worst-case  conditions 
if  the  control  device  is  used  to  control 
emissions  from  batch  process  vents. 

Storage  Tanks,  Transfer  Racks,  and 
Wastewater 

To  demonstrate  initial  compliance 
with  emission  limits  and  work  practice 
standards  for  storage  tanks,  transfer 
racks,  and  wastewater  systems,  the  final 
rule  allows  you  to  either  conduct 
performance  tests  or  document 
compliance  using  engineering 
calculations.  The  initial  compliance 
procedures  are  specified  in  40  CFR  part 
63,  subpart  SS  (National  Emission 
Standards  for  Closed  Vent  Systems. 
Control  Devices,  Recovery  Devices  and 
Routing  to  a  Fuel  Gas  System  or  a 
Process),  subpart  WW  (National 
Emission  Standards  for  Storage  Vessels 
(Tanks — Control  Level  2)},  and  subpart 
G  (the  HON),  for  control  devices  used  to 
reduce  emissions  from  storage  tanks  and 
transfer  racks,  storage  tanks  controlled 
with  floating  roofs,  and  wastewater 
sources,  respectively. 

D.  What  Are  the  Continuous 
Compliance  Requirements? 

The  final  rule  requires  monitoring, 
inspections,  and  calculations  to 
demonstrate  ongoing  compliance. 
Typically,  continuous  monitoring  (i.e., 
every  15  minutes)  of  emissions  or 
operating  parameters  is  required  when 
using  a  control  device  or  wastewater 
treatment  device.  If  operating 
parameters  are  monitored,  operating 
limits  must  be  established  during  the 
initial  compliance  demonstration. 
Periodic  inspections  are  required  for 
emission  suppression  equipment  on 
waste  management  units  and  floating 
roofs  on  storage  tanks  and  wastewater 
tanks.  For  processes  that  have  Group  2 
batch  process  vents  [i.e.,  total  organic 
HAP  emissions  less  than  10,000  Ib/yr). 
you  must  track  the  number  of  batches 
produced  to  show  that  emissions  remain 
below  the  Group  1  threshold. 

Continuous  monitoring  requirements 
for  control  devices  are  specified  in  40 
CFR  part  63.  subpart  SS,  with  some 
exceptions  specified  in  the  final  rule. 
For  example,  the  final  rule  requires  that 
monitoring  data  during  periods  of 
startup,  shutdown,  and  malfunction 
(SSM)  be  used  in  daily  averages, 
whereas  subpart  SS  excludes  such  data 
from  averages.  For  batch  process  vents, 
you  may  request  approval  to  set 
operating  limits  for  individual  or  groups 
of  emission  episodes  using  the  results  of 


the  performance  test  and  applicable 
supplementary  information.  To  use  this 
approach,  you  must  provide  rationale 
for  your  selected  operating  limits  in 
your  precompliance  report.  As  an 
alternative  to  daily  averaging,  the  final 
rule  also  allows  averaging  over  a  batch 
or  segment  of  a  batch  for  control  devices 
used  to  reduce  emissions  from  batch 
process  vents.  For  control  devices  that 
do  not  control  more  than  1  tpy  of  HAP 
emissions,  only  a  daily  verification  that 
the  control  device  is  operating  as 
designed  is  required. 

Inspections  for  floating  roofs  must  be 
conducted  in  accordance  with  40  CFR 
part  63.  subpart  WW.  All  monitoring 
and  inspection  requirements  for 
wastewater  systems  must  be  conducted 
in  accordance  with  40  CFR  part  63, 
subpart  G. 

E.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

Recordkeeping  and  reporting 
requirements  are  outlined  in  the  General 
Provisions  to  part  63  (40  CFR  part  63, 
subpart  A),  as  well  as  the  requirements 
in  referenced  subpart  G  (the  HON), 
subpart  SS  (National  Emission 
Standards  for  Closed  Vent  Systems. 
Control  Devices,  Recovery  Devices  and 
Routing  to  a  Fuel  Gas  System  or  a 
Process),  subpart  TT  (National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  1),  subpart  UU  (National 
Emission  Standards  for  Equipment 
Leaks — Control  Level  2  Standards),  and 
subpart  WW  (National  Emission 
Standards  for  Storage  Vessels — Control 
Level  2).  The  sections  of  subpart  A  that 
apply  to  the  final  rule  are  designated  in 
Table  12  to  subpart  FFFF  of  40  CFR  part 
63.  Additional  recordkeeping  and 
reporting  requirements  are  specific  to 
the  final  rule.  For  example,  you  are 
required  to  submit  a  precompliance 
report  if  you  choose  to  comply  using  an 
alternative  monitoring  approach,  use  an 
engineering  assessment  to  demonstrate 
compliance,  or  comply  using  a  control 
device  handling  less  than  1  tpy  of  HAP 
emissions.  The  final  rule  also  references 
the  SSM  recordkeeping  and  reporting 
requirements  contained  in  40  CFR  part 
63,  subpart  SS.  Under  these  provisions, 
SSM  records  are  required  only  for 
events  during  which  excess  emissions 
occur  or  events  when  the  startup, 
shutdown,  and  malfunction  plan 
(SSMP)  was  not  followed. 

Consistent  with  the  General 
Provisions,  you  must  submit  an  initial 
notification,  a  notification  of 
compliance  status  (NOGS)  report,  and 
compliance  reports.  The  initial 
notification  is  required  within  120  days 
of  the  effective  date  of  40  CFR  part  63', 
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subpart  FFFF.  That  brief  notification 
ser\'es  to  alert  appropriate  agencies 
(State  agencies  and  EPA  Regional 
Offices)  of  the  existence  of  your  affected 
source  and  puts  them  on  notice  for 
future  compliance  actions.  The  NOCS 
report,  which  is  due  150  days  after  the 
compliance  date  of  the  NESHAP.  is  a 
comprehensive  report  that  describes  the 
affected  source  and  the  strategy  being 
used  to  comply.  The  NOCS  report  is 
also  an  important  aspect  of  the  title  V 
permitting  strategy  for  sources  subject  to 
subpart  FFFF.  Compliance  reports  are 
required  every  6  months. 

III.  Summary  of  Environmental, 
Energy,  and  Economic  Impacts 

A.  What  Are  the  Air  Emission  Reduction 
Impacts? 

We  estimate  nationwide  baseline  HAP 
emissions  from  miscellaneous  organic 
chemical  manufacturing  sources  to  be 
21,900  Mg/yr  (24,200  tpy].  We  project 
that  the  final  rule  will  reduce  HAP 
emissions  by  about  15,200  Mg/\T 
(16,800  tpy)  Because  many  of  the  HAP 
emitted  by  miscellaneous  organic 
chemical  manufacturing  facilities  are 
also  VOC,  the  NESHAP  will  also  reduce 

voc. 

Combustion  of  fuels  in  combustion- 
based  control  devices  and  to  generate 
electricity  and  steam  will  increase 
secondary  emissions  of  carbon 
monoxide  (CO),  nitrogen  oxides  (NOx). 
sulfur  dioxide  (SO;),  and  PM  less  than 
10  microns  in  diameter  (PM|„)  bv  about 
870  Mg/\T  (960  tpy).  These  impacts 
were  estimated  assuming  electricity  is 
generated  in  coal-fired  power  plants, 
steam  is  produced  in  natural  gas-fired 
industrial  boilers,  and  natural  gas  is 
used  as  the  auxiliary  fuel  in  incinerators 
and  flares. 

B.  What  Are  the  Cost  Impacts? 

The  cost  impacts  include  the  capital 
cost  to  install  control  devices  and 
monitoring  equipment,  and  include  the 
annual  costs  involved  in  operating 
control  devices  and  monitoring       / 
equipment,  implementing  work      (^ 
practices,  and  conducting  performance 
tests.  The  annual  cost  impacts  also 
include  the  cost  savings  generated  by 
reducing  the  loss  of  product  or  solvent 
in  the  form  of  emissions.  The  total 
capital  cost  for  existing  sources  is 
estimated  to  be  Sl27  million,  and  the 
total  annual  cost  for  existing  sources  is 
estimated  to  be  S75.1  million  per  vear. 

We  estimate  that  in  the  fiist  3  years 
after  the  effective  date  of  40  CFR'  part 
63.  subpart  FFFF,  that  the  annual  cost 
burden  will  average  S3.150/vr  per 
respondent  for  recordkeeping  and 
reporting  requirements.  This  estimate 


was  based  on  having  251  sources.  Most 
of  these  costs  are  for  new  and 
reconstructed  sources  that  must  be  in 
compliance  upon  startup;  other  costs  are 
for  existing  sources  to  prepare  initial 
notifications  and  plans.  In  the  fourth 
year  after  the  effective  date,  existing 
facilities  must  begin  to  monitor  and 
record  operating  parameters  to  comply 
with  operating  limits  and  prepare 
compliance  reports,  which  will 
significantly  increase  the  amiual  burden 
nationwide. 

We  expect  that  the  actual  compliance 
cost  impacts  of  the  NESHAP  will  be  less 
than  described  above  because  of  the 
potential  to  use  common  control 
devices,  upgrade  existing  control 
devices,  implement  emissions 
averaging,  or  comply  with  the 
alternative  standard.  Because  the  effect 
of  such  practices  is  highly  site-specific 
and  data  were  unavailable  to  estimate 
how  often  the  lower  cost  compliance 
practices  could  be  utilized,  we  could 
not  quantify-  the  amount  by  which 
actual  compliance  costs  might  be 
reduced. 

C.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  for  40 
CFR  part  63,  subpart  FFFF,  shows  that 
the  expected  price  increase  for  affected 
output  is  0.5  percent,  and  the  expected 
change  in  production  of  affected  output 
is  a  reduction  of  0.3  percent.  One  plant 
closure  is  expected  out  of  the  207 
facilities  affected  by  the  final  rule.  It 
should  be  noted  that  the  baseline 
economic  conditions  of  the  facilitv 
predicted  to  close  affect  the  closure 
estimate  provided  by  the  economic 
model,  and  that  the  facility  predicted  to 
close  appears  to  have  low  profitability 
levels  currently.  Therefore,  no  adverse 
impact  is  expected  to  occur  for  those 
industries  that  produce  miscellaneous 
organic  chemicals  affected  bv  the 
NESHAP,  such  as  soaps  and  cleaners, 
industrial  organic  chemicals,  and 
agricultural  chemicals. 

D.  What  Are  the  Non-air  Health, 
Environmental,  and  Energy  Impacts? 

With  the  assumption  that  overheads 
from  steam  stripping  will  be  recoverable 
as  material  or  fuel,  no  solid  waste  is 
expected  to  be  generated  from  steam 
stripping  of  wastewater  streams.  No 
solid  waste  is  expected  to  be  generated 
from  controls  of  other  emission  points. 
We  expect  the  overall  energy  demand 
(i.e.,  for  auxiliary  fuel  in  incinerators, 
electricity  generation,  and  steam 
production)  to  increase  by  an  estimated 
6.1  million  gigajoules  per  year  (5.8 
trillion  British  thermal  units  per  year). 


IV.  Summary  of  Responses  to  .Major 
Comments 

A.  What  Changes  to  Applicability  Did 
the  Commenters  Suggest? 

Comment:  Several  commenters 
suggested  using  only  one  industrial 
classification  code,  preferably  the 
NAICS.  The  commenters  also 
recommended  increasing  the  specificity 
of  the  NAICS  codes  to  six  digits.  As  an 
alternative,  one  commenter  suggested 
that  the  codes  be  scrapped  and 
applicability  be  based  simply  on  the 
manufacture  of  organic  chemicals. 
Finally,  the  commenters  requested 
exceptions  for  all  codes  that  refer  to 
inorganic  chemical  manufacturing 
processes. 

Response:  We  decided  to  retain  both 
the  SIC  and  NAICS  codes  in  the  final 
rule.  Although  SIC  codes  are  being 
phased  out,  we  decided  to  retain  them 
because  many  industries  still  use  these 
codes,  and  they  were  the  basis  for  the 
selecting  industries  that  received  the 
section  114  information  request.  We 
rejected  the  suggestion  to  use  six-digit 
NAICS  codes  because  the  list  would  be 
unnecessarily  long;  listing  exclusions  is 
much  shorter.  For  the  final  rule,  we  also 
decided  to  list  only  the  three-digit 
NAICS  code  for  the  chemical 
manufacturing  subsector  (325)  rather 
than  the  seven  four-digit  codes  for 
industr\'  groups  within  this  subsector 
because  40  CFR  part  63,  subpart  FFFF, 
applies  to  all  of  the  industry  groups. 
However,  there  are  selected 
manufacturing  processes  within  both 
the  SIC  and  NAICS  industry  groups  for 
which  the  final  rule  is  not  applicable. 
These  processes  are  exempted  in  the 
final  rule  by  listing  only  the  applicable 
six-digit  nAICS  code.  Thus,  a  process 
described  by  a  listed  six-digit  NAICS 
code  is  exempt  even  if  it  falls  within  an 
otherwise  applicable  SIC  code.  The 
exemptions  cover  all  but  three  of  the 
processes  described  bv  NAICS  codes 
325131, 325181. 325188. 325314. 
325991,  and  325992.  The  three 
processes  within  these  otherwise 
exempt  categories  are  hydrazine, 
reformulating  plastics  resins  from 
recycled  plastics  products,  and 
photographic  chemicals. 

Comment:  Two  commenters  stated 
that  hydrazine  manufacturing  should 
not  be  subject  to  40  CFR  part  63,  subpart 
FFFF.  and  the  Hydrazine  Manufacturing 
source  category  should  be  delisted 
because  within  the  next  few  months, 
there  will  no  longer  be  major  sources 
within  the  source  category-;  emissions 
from  hydrazine  manufacturing  are  too 
low  to  trigger  controls;  and  hydrazine  is 
an  inorganic  compound.  If  hydrazine  is 
not  removed  from  the  miscellaneous 
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organic  chemical  manufacturing  source 
category',  one  of  the  two  commenters 
suggested  that  altt^rnative  testing 
methods  are  needed  for  hydrazine  and 
that  the  definition  of  TOC  should  be 
changed  to  include  hydrazine.  The  other 
commenfer  pointed  out  that  the  TRE 
equation  is  meaningless  for  hydrazine 
manufacturing  plants  because  it  requires 
sources  to  determine  the  hourly 
emission  rate  of  organic  HAP.  and 
hydrazine  and  the  raw  materials  used  to 
produce  hydrazine  (f?.g..  chlorine. 
caustic  soda,  and  ammonia)  are  all 
inorganic. 

Response:  Subpart  FFFF  covers  the 
manufacture  of  hydrazine  because  it 
was  one  of  the  source  categories 
subsumed,  and  the  standards  are  based 
on  a  broad  variety  of  chemical 
manufacturing  processes.  We  developed 
separate  standards  for  hydrogen  halide 
and  halogen  emissions  that  require  99 
percent  control  when  uncontrolled 
hydrogen  halide  and  halogen  emissions 
exceed  1.000  Ib/yr  per  process. 
However,  hydrazine  itself  is  also  a  HAP. 
Therefore,  process  vents  containing 
hydrogen  halide  and  halogen  I-L^P 
would  be  subject  to  standards  for 
hydrogen  halide  and  halogen  emissions. 
H\drazine  emissions  from  process  vents 
would  be  subject  to  either  the 
continuous  process  vent  standards  or 
the  batch  process  vent  standards.  For 
the  purposes  of  calculating  the  TRE  for 
continuous  process  vents  or  mass 
emissions  for  comparison  with  the 
10.000  Ib/yr  applicability  threshold  for 
batch  process  vents,  the  final  rule 
specifies  that  hydrazine  is  to  be 
considered  an  organic  H-\P. 

Comment:  One  commenter  requested 
an  exemption  for  photographic 
processing  chemicals  such  as  fixers, 
bleaches,  and  developers  because  Hi\P 
emissions  from  the  processes  are 
minimal,  the  equipment  to  manufacture 
these  i:ompounds  are  mixing  vessels. 
and  the  processes  do  not  appear  to  be 
included  in  the  NIACT  floor.  The 
commenter  suggested  that 
administrative  burdens  associated  with 
the  final  rule,  including  calculating 
uncontrolled  emissions,  are  not 
warranted. 

Response:  We  have  not  exempted 
manufacturing  processes  for 
photographic  processing  chemicals.  The 
manufacturing  equipment  and  emission 
characteristics,  such  as  mixing  vessels 
and  their  associated  emissions  from 
vapor  displacement  and  evaporative 
losses,  are  represented  by  processes 
contained  in  the  database. 

Comment:  Many  commenters 
supported  the  concept  of  treating 
process  vents  from  the  production  of 
energetics  as  a  separate  class  of 


emission  streams  subject  to  alternative 
requirements  or  a  lesser  degree  of 
control  for  safety  reasons.  Several 
commenters  provided  specifics  on  the 
hazards  posed  by  incineration-based 
controls  and  made  recommendations 
that  included  providing  definitions  for 
energetics,  waiving  requirements  for 
energetics  or  establishing  a  process 
where  safe  control  technology  can  be 
identified  on  a  case-by-case  basis,  and 
considering  other  control  alternatives 
for  compounds  such  as  organic 
peroxides,  powdered  metals,  metal 
catalysts,  and  highly  flammable  gases 
such  as  ethylene  oxide  and  hydrogen. 
One  of  the  commenters  indicated  that 
condensation  and  carbon  adsorption  are 
not  effective  on  some  compounds,  such 
as  nitroglycerine,  which  is  unstable  at 
low  temperatures  and  cannot  be  safely 
controlled  by  carbon  adsorption  because 
it  spontaneously  combusts.  The 
commenter  supported  a  definition  for 
energetics  that  includes  "propellants, 
explosives,  and  pyrotechnics."  A 
second  commenter  suggested  defining 
explosives  as  material  included  in  the 
U.S.  Department  of  Transportation 
hazardous  materials  tables  (49  CFR 
172.101)  and  listed  as  Hazard  Class  I 
hazardous  material  to  include  all  Class 
I  materials,  or  specifically  materials  in 
Divisions  1.1  through  1.6.  The 
commenter  indicated  that  using  this 
approach,  explosive  manufacturers 
would  know  who  they  are  because  they 
are  already  shipping  their  materials  as 
explosives;  manufacturers  who  make 
materials  that  have  some  energetic 
properties,  but  are  not  shipped  as 
explosives,  would  clearly  be  excluded. 
A  third  commenter  requested  that  other 
compounds  also  be  included  in  the 
subclass  as  explosives,  particularlv 
organic  peroxides.  The  commenter  cited 
EPAs  rationale  in  providing  a  similar 
exclusion  from  control  according  to 
Resource  Conservation  and  Recovery 
Act  (RCRA),  subpart  CC  for  organic 
peroxide  producers.  A  fourth 
commenter  agreed  and  requested  that 
EPA  inccwporate  language  already 
included  at  40  CFR  264.1080(d)  ' 
(duplicated  at  §  265.1080(d))  and  40 
CFR  264.1089(1)  (duplicated  at 
§  265.1089(1))  in  40  CFR  part  63,  subpart 
FFFF.  The  commenter  also  suggested 
that  other  streams  exist  in  the  industry 
that  may  also  meet  this  definition.  For 
instance,  reactive  radioactive  mixed 
waste  wastewaters  generated  under  the 
authority  of  the  Atomic  Energy  Act  and 
the  Nuclear  Waste  Policy  Act  are 
exempted  from  closed  conveyance 
requirements  per  40  CFR  264.1080(b)(6). 
The  U.S.  Department  of  Energy 
requested  this  exemption  because  the 


radioactive  mixed  waste  (RMW) 
containers  "cannot  be  tightly  sealed  due 
to  unacceptable  pressure  buildup  of 
hydrogen  gas  to  levels  which  can  .  .  . 
create  a  potentially  serious  explosion 
hazard."  The  commenters  requested  that 
EPA  include  language  that  allows 
facilities  to  document  the  hazardous 
nature  of  their  wastewater  streams  and 
petition  for  exemption  from  the 
wastewater  standards. 

Response:  In  the  proposal,  we 
recognized  that  the  98  percent  control 
requirement  for  all  process  vents  within 
affected  processes  would  force 
incineration  technology,  and  that  this 
technology  might  not  be  appropriate  for 
all  process  vent  streams.  Therefore,  we 
also  allowed  95  percent  reduction  of 
process  vents  if  "recovery"  control 
technology  was  employed  to  achieve 
required  reductions.  We  envisioned  at 
the  time  that  the  majority  of  this 
technology  would  be  condensation.  We 
solicited  comments  in  the  proposal  on 
what  commenters  would  consider 
achievable  reductions  from  appropriate 
control  technologies  and  how  to  define 
energetics  With  the  exception  of  the 
nitroglycerin  example,  we  did  not 
receive  many  comments  that  indicated 
that  95  percent  control  could  not  be 
achieved  in  most  cases.  Regarding 
organic  peroxides,  the  add-on  control 
requirement  of  RCRA.  subpart  CC,  is  95 
percent;  therefore,  EPA's  earlier 
decision  that  indefinitely  stayed 
requirements  for  producers  of  organic 
peroxides  is  consistent  with  the 
assumption  that  even  93  percent  control 
cannot  be  achieved  in  these  cases. 
Similarly,  just  as  some  reactive 
radioactive  mixed  wastewaters  cannot 
be  safely  managed  in  closed  systems,  as 
one  commenter  suggested,  there  may  be 
other  situations  that  exist  where  sources 
may  not  be  able  to  achieve  the  control 
efficiencies  required  by  the  final 
standards  because  of  safety  concerns. 
Based  on  the  specific  comments  we 
received,  we  have  concluded  that  it  is 
appropriate  to  narniwly  define  a  class  of 
energetics  and  organic  peroxides 
producers  and  allow,  on  a  case-specific 
basis,  a  procedure  to  request  an 
alternative  compliance  option.  For  these 
materials,  the  owner  or  operator  must 
prepare  and  submit  documentation  in 
the  precompliance  report  similar  to  the 
requirements  in  40  CFR  264.1089(1)  and 
265.1089(1).  explaining  why  an  undue 
safety  hazard  would  be  created  if  the  air 
emission  controls  specified  in  40  CFR 
part  63.  subpart  FFFF,  were  installed  on 
process  vents,  wastewater,  and  storage 
tanks  containing  energetics  and  organic 
peroxides,  and  describing  what 
practices  would  be  implemented  to 
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minimize  HAP  emissions  from 
energetics  and  organic  peroxides 
manufacturing. 

We  did  not  broadly  define  energetics 
to  encompass  reactive  or  e.xplosive 
conditions  and  the  presence  of  highly 
flammable  gases  such  as  ethylene  oxide 
and  hydrogen.  Based  on  past  rules,  we 
realize  that  combustion  technology  may 
not  be  appropriate  in  these  cases,  but 
other  control  technologies  achieving 
relatively  high  control  efficiencies  are 
available  and  technicailv  feasible. 
Finally,  the  final  rule  "includes  a 
definition  of  "t?nergetics"  that  is  based 
on  the  definitions  suggested  by  the 
commenters.  and  a  definition  of 
"organic  peroxides"  that  is  taken  from 
40  CFR  264.1080(d): 

Energetics  means  propellants, 
explosives,  and  pyrotechnics  and 
include  materials  listed  at  49  CFR 
172.101  as  Hazard  Class  I  Hazardous 
Materials.  Divisions  1.1  through  1.6. 
Organic  peroxides  means  organic 
compounds  containing  the  bivalent  -o-o- 
structure  which  may  be  considered  to  be 
a  structural  derivative  of  hvdrogen 
peroxide  where  one  or  both  of  the 
hydrogen  atoms  has  been  replaced  by  an 
organic  radical. 

Borrowing  from  language  contained  in 
40  CFR  264.1080(d).  onlv  processes 
producing  "organic  peroxides  as  the 
predominant  products  manufactured  by 
the  process"  and  manufacturing  "more 
than  one  functional  family  of  organic 
peroxides  or  multiple  organic  peroxides 
within  one  functional  family."  with  one 
or  more  of  these  organic  peroxides  that 
"could  potentially  undergo  self- 
accelerating  thermal  decomposition  at 
or  below^  ambient  temperatures"  would 
be  eligible  for  identical  treatment  as 
energetics. 

Comment:  One  commenter  asked  for 
clarification  that  only  solvent  recovery 
operations  operating  at  chemical 
manufacturing  facilities  are  covered 
under  40  CFR  part  63,  subpart  FFFF 
The  commenter  also  suggested  adding  a 
paragraph  to  the  final  rule  to  alert 
wastewater  treatment  operators  that  the 
final  rule  might  apply  to  them. 

Response:  We  have  not  included  the 
suggested  language  because  solvent 
recovery  operations  are  in  fact  covered 
by  40  CFR  part  63.  subpart  FFFF.  even 
if  they  are  not  located  at  a  chemical 
manufacturing  facility.  However,  offsite 
operations  that  are  part  of  an  affected 
source  under  another  subpart  of  40  CFR 
part  63.  such  as  the  Offsite  Waste  and 
Recovery  Operations  NESHAP  (subpart 
DD).  are  not  subject  to  subpart  FFFF.  as 
specified  in  §  63.2435(b)(3)  of  the  final 
rule.  Secondly,  offsite  treatment 
facilities  are  not  affected  sources  but 
they  may  be  required  to  treat 


wastewaters  acft)rding  to  the  provisions 
in  subpart  FFFF  Operators  will  be 
notified  by  respective  dischargers  of 
their  obligation  to  treat  in  accordance 
with  §  63.132(g)(l ).  as  referenced  in 
Table  7  to  subpart  FFFF  of  part  63. 

Comment:  A  number  of  commenters 
identified  concerns  with  the  "family  of 
materials"  concept  and  requested  that 
EPA  either  eliminate  it  or  make  several 
changes.  Several  commenters  suggested 
that  the  term  is  inconsistent  with  the 
floor  determination  and  the  information 
collection  request  (ICR),  which  allowed 
respondents  to  group  materials  but  did 
not  require  it.  One  commenter  suggested 
that  the  family  of  materials  concept 
would  discourage  innovative  or  new 
and  changed  products  due  to  constantly 
changing  calculations  and  control 
requirements  and  increased 
admimstrative  burden  associated  with 
tracking  families.  The  commenter  also 
stated  that  the  concept  is  incompatible 
with  flexible  batch  processes  and  could 
lead  to  division  of  products  and 
equipment  that  are  emitting  to  the  same 
vent  or  groupings  of  products  located  in 
different  buildings.  The  commenter 
suggested  that  grouping  be  conducted 
on  shared  process  vents  rather  than 
families. 

Four  of  the  commenters  suggested  two 
key  concepts  to  incorporate  into  the 
definition:  the  need  to  be  able  to  group 
together  processes  with  essentially 
identical  emission  sources  and/or 
stream  characteristics;  and  the 
recognition  that,  under  some 
circumstances,  functionality  [e.g.,  end 
use  or  product  characteristics)  may  be 
an  appropriate  option  in  lieu  of 
chemical  composition.  One  of  the 
commenters  also  suggested  that  we 
revise  the  list  of  examples  because  the 
proposed  examples  appear  to  be  much 
broader  categories  of  products  than 
what  other  parts  of  the  definition  seem 
to  allow  and  apply  the  concept  only  to 
batch  process  units  in  the  same 
operational  area. 

One  commenter  stated  that  if  EPA 
insisted  on  regulating  equipment  based 
on  a  "family  of  materials"  concept,  it 
should  be  limited  to  batch  processes, 
and  the  emission  threshold  from  the 
batch  database  should  be  recalculated. 
Finally,  one  of  the  commenters 
suggested  that  if  EPA  does  not  remove 
the  family  of  materials  concept.  EPA 
must  allow  facilities  to  exclude  from  a 
family  of  materials  grouping  all 
individual  products  when  the 
manufacture  results  in  uncontrolled 
HAP  emissions  of  less  than  500  Ib/yr  for 
nondedicated  batch  operations  or  100 
Ib/yT  for  dedicated  batch  operations. 

Response:  The  concept  of  "family  of 
materials"  is  merely  a  logical  grouping 


to  describe  materials  that  have  ver\' 
similar  production  and  emission  stream 
characteristics  such  that  they  can  be 
considered  as  a  single  process.  The  final 
rule  bases  its  control  requirement  on  the 
sum  of  uncontrolled  emissions  within  a 
process  g.rouping.  Only  processes  with 
uncontrolled  organic  HAP  emissions  of 
greater  than  5  tpy  are  required  to  be 
controlled  by  98  percent.  Therefore,  the 
definition  of  process  determines  what 
sources  are  included  within  a  process 
grouping,  which  in  turn  affects 
applicable  requirements  and  must  be 
clearly  specified  in  the  final  rule.  In  the 
proposed  rule,  we  introduced  the  term 
family  of  materials  to  describe  materials 
that  vary  only  slightly  in  molecular 
structure,  functional  groups  or  other 
characteristics  and  are  produced  using 
procedures  that  result  in  essentially 
identical  HAP  emission  streams  from 
essentially  identical  emission  sources. 
Our  intent  in  requiring  the  grouping  of 
these  materials  is  to  keep  operators  from 
artificially  breaking  them  up  into 
separate  "processes"  to  avoid  control 
requirements.  We  consider  this  concept 
to  be  important  and  have  retained  it  in 
the  final  rule,  with  some  modifications. 
Further,  from  om  concept  of  "standard 
batch,"  we  would  say  that  each  family 
of  materials  has  the  same  "standard 
batch." 

The  standard  batch  concept  was 
developed  to  allow  owners  and 
operators  to  identify'  and  characterize 
emission  events  associated  with  a 
process.  Once  the  emissions  from  each 
process  are  characterized,  the  owner  or 
operator  can  merely  count  the  number 
of  batches  conducted  per  vear  for  each 
process  to  determine  uncontrolled  and 
controlled  HAP  emissions  and 
compliance  requirements.  The  standard 
batch  concept  provides  a  manageable 
way  to  document  emissions:  processes 
with  the  same  identical  standard  batch 
should  be  considered  the  same  process. 

We  agree  with  the  commenters  that 
our  proposed  definition  did  not 
adequately  convey  the  concept  of 
identical  emission  streams 
characteristics.  We  note  that  as  long  as 
groupings  are  also  based  on  identical 
HAP  emission  characteristics,  a 
grouping  based  on  functionality  is  still 
compatible  with  the  concept  of  having 
only  one  standard  batch  per  process, 
which  is  a  cornerstone  of  our 
compliance  implementation  strategy. 
Therefore,  we  have  incorporated  the 
suggested  option  so  that  the  final 
definition  requires  identical  emissions 
and  either  similar  composition  or 
functionality. 

We  reject  the  argument  that  the 
database  is  flawed  because  we  did  not 
require  groupings  when  we  surveyed 
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the  industry  Although  we  did  not 
require  groupings,  we  encouraged 
respondents  to  group  materials  and 
provided  guidance  "that  products  that 
involve  different  HAP  or  different 
process  equipment  in  case  of  dedicated 
processes  should  not  be  grouped 
together."  This  language  is  basically 
consistent  with  the  family  of  materials 
concept,  and  we  note  that  many 
processes  in  our  database  appear  to  be 
material  groupings.  Therefore,  we  did 
not  revise  the  MACT  floor  or  proposed 
standards  for  hatch  vents.  We  also  have 
not  incorporated  the  suggestion  to 
exempt  "individual  products  for  which 
the  manufacture  results  in  less  than  500 
ib/yr  uncontrolled  HAP  emissions  for 
nundednated  batch  operations"  because 
this  Itftiguage  is  unnecessary  and 
inappropriate.  Although  the  commenter 
mav  not  have  provided  information  on 
individual  products  with  less  than  500 
Ib/yr  {e.g..  the  commenter  could  have 
grouped  families  and  emissions  would 
be  over  500  Ib/yr  and  required  to  be 
reported),  we  expect  that  some 
respondents  applied  the  500  Ib/yr 
reporting  test  (jn  families  of  materials, 
based  on  the  substantive  number  of 
groupings  reported.  Thus,  there  is  no 
basis  for  exempting  individual  products 
for  which  the  manufacture  results  in 
HAP  emissions  below  the  suggested  500 
Ib/yr  threshold.  Finally,  because  the 
final  rule  makes  no  distinction  between 
"batch"  and  "continuous"  processes, 
but  rather  on  batch  and  continuous 
emissions,  we  do  not  restrict  the 
concept  to  batch  "processes." 

One  commenter  objected  to  the 
grouping  of  processes  that  are 
conducted  in  separate  buildings  and 
areas.  Our  proposed  and  final  definition 
of  process  is  not  equipment  specific.  If 
the  same  product  is  manufactured  in 
more  than  one  set  of  equipment, 
emissions  from  all  equipment  must  be 
considered  when  comparing  to  the  5  tpy 
mass  applicabilitv  limit.  The  final  rule 
is  written  this  way  because  many 
manufacturers  use  nondedicated 
equipment  to  conduct  their  processes, 
and  there  is  the  potential  that 
processing  can  be  moved  from  one  area 
to  another  easily  to  avoid  regulation. 
Therefore,  we  do  not  restrict  the  family 
of  materials  grouping  according  to 
location, 

(Comment:  Many  comments  addressed 
various  concepts  in  the  definition  of 
miscellaneous  organic  chemical 
manufacturing  process.  Several 
commenter*  considered  the  definition  to 
be  too  lengthy  and  confusing.  Some 
suggested  removing  statements  that  do 
not  define  the  process.  Others  asked  for 
clarification  of  various  terms  used 
within  the  definition  such  as 


"nondedicated,"  "nondedicated  solvent 
recovery,"  "equipment,"  and  "product." 
Two  commenters  stated  that  "product  or 
isolated  intermediate"  should  be 
changed  to  "miscellaneous  organic 
chemical  product." 

Several  commenters  objected  to 
various  requirements  for  nondedicated 
formulation  operations.  For  example, 
some  commenters  opposed  the 
requirement  that  all  nondedicated 
formulation  operations  be  considered  a 
single  process.  They  noted  that  the  ICR 
did  not  request  data  for  aggregated 
formulation  operations  and.  thus,  the 
MACT  floor  was  based  on  separate 
formulation  processes.  Other 
commenters  requested  clarification  of 
the  term  "contiguous  area"  as  it  relates 
to  formulation  operations.  Several 
commenters  found  the  exclusion  for 
formulation  operations  that  involve 
"mixing"  to  be  confusing.  They  also 
requested  that  all  formulation 
operations  be  exempt,  not  just  those  that 
are  nondedicated  and  involve  mixing, 
because  oone  of  these  operations  result 
in  many  emissions.  One  commenter 
expressed  concern  that  estimating 
emissions  for  "hundreds"  of  small  vents 
with  minimal  emissions  for  all  the 
various  formulated  products  would  be 
burdensome,  and  control  would  be  very 
costly.  One  commenter  asked  for  an 
explanation  of  why  nondedicated 
formulation  operations  (and 
nondedicated  solvent  recovery 
operations)  are  treated  differently  than 
other  nondedicated  operations. 

Several  commenters  stated  that 
cleaning  operations  should  be  part  of 
the  process  only  if  they  are  routine  and 
predictable  because  these  are  the  only 
cleaning  operations  for  which  emissions 
can  be  estimated  and  included  in  a 
standard  batch.  Other  commenters 
added  that  cleaning  should  not  be  part 
of  the  process  if  it  involves  opening  of 
process  vessels  because  there  are  no 
practical  control  methods  for  such 
events. 

Response:  Except  for  nondedicated 
solvent  recovery'  and  formulation 
operations,  miscellaneous  organic 
chemical  manufacturing  processes  are 
product  based,  meaning  that  all 
equipment  used  to  manufacture  a 
product  is  to  be  included  in  determining 
process  vent  control.  We  think  this 
product-based  approach  is  necessary 
because  owners  and  operators  may  have 
the  flexibility  to  manufacture  the  same 
product  in  more  than  one  distinct  area 
in  a  way  that  would  avoid  control  under 
an  equipment-based  standard.  However, 
in  the  case  of  solvent  recovery 
operations  such  as  distillation 
operations,  defining  a  process  by 
product  would  mean  that  each 


separately  recovered  product  would  be 
a  separate  process,  which  would  result 
in  fewer  "processes"  triggering  the 
control  requirement  for  the  same 
equipment.  The  same  is  true  for 
nondedicated  formulation  operations, 
where  various  finished  materials  could 
be  formulated  for  shipment  or  as  final 
product.  Considering  these  two  types  of 
nondedicated  operations  as  single 
processes  also  likely  reflects  the  way  in 
which  these  operations  are  managed 
and  permitted.  Further,  we  think 
respondents  reported  their  data 
following  this  convention.  Often,  these 
operations  will  var\'  only  in  the  type  of 
HAP  used.  If  the  same  HAP  solvent  is 
used  for  a  variety  of  products,  the 
emission  stream  characteristics  per 
batch  will  essentially  be  the  same. 
Therefore,  considering  a  number  of 
these  operations  as  a  single  process 
actually  simplifies  recordkeeping.  Note, 
however,  that  the  final  rule  contains  two 
key  exemptions  for  batch  process  vents 
that  may  exempt  many  of  the  emission 
sources  contributing  to  "minimal" 
emissions  that  the  commenter  is 
describing  (i.e.,  50  ppmv  or  200  Ib/yr). 

Although  our  proposed  definition 
excluded  "mixing."  we  meant  to 
exclude  'mixing  of  coatings."  since  this 
operation  is  to  be  covered  by  40  CFR 
part  63,  subpart  HHHHH.  VVhen  a 
product  is  blended  or  mixed  w  ith  other 
materials  in  equipment  that  is  dedicated 
to  the  manufacture  of  a  single  product, 
the  mixing  is  included  as  part  of  the 
miscellaneous  organic  chemical 
manufacturing  process. 

We  wanted  to  limit  nondedicated 
solvent  and  formulation  processes  to 
related  operations  within  the  same  area, 
which  is  the  reason  for  the  language 
regarding  "contiguous  operations." 
However,  we  agree  with  one  of  the'' 
commenters  that  the  term  contiguous 
also  conveys  other  meanings  and. 
therefore,  have  revised  the  definition  to 
refer  to  "each  nondedicated  solvent 
recovery  (or  formulation)  operation." 
The  intent  is  to  limit  the  process  to 
operations  located  within  a  distinct 
operating  area. 

We  agree  that  noru-outine  cleaning 
operations  involving  vessel  openings 
should  not  be  considered  as  part  of  a 
process  because  they  are  difficult  to 
characterize  within  a  standard  batch. 
These  emissions  would  be  attributed  to 
startup  and  shutdown  events,  which  are 
addressed  separately  in  the  final  rule.  In 
some  instances,  however,  cleaning  that 
is  conducted  within  enclosed 
equipment  between  batches  or  between 
campaigns  should  be  considered  part  of 
a  process;  these  operations  often  consist 
of  conducting  solvent  rinses  through  the 
equipment.  Emissions  from  these 
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operations  are  similar  to  emissions 
during  processing  and  the  final  rule's 
emission  estimation  procedures  are 
suitable  for  these  events  Therefore,  they 
can  be  included  in  a  standard  batch  for' 
a  given  product  and  can  be  practically 
implemented. 

Comment:  Some  commenters  are 
confused  about  how  a  process  ends  with 
the  production  of  an  "isolated 
intermediate"  or  product.  One 
commenter  stated  that  a  process  should 
end  with  the  production  of  an  isolated 
intermediate.  Subsequent 
manufacturing  operations  using  the 
intermediate  should  be  considered  part 
of  a  different  process,  and  emissions 
from  the  operation  should  be  managed 
separately  from  the  emissions  for  the 
isolated  intermediate  process.  A  second 
commenter  objected  to  the  language  in 
the  proposal  preamble  that  qualified  the 
meaning  of  "stored"  to  be  long-term 
storage,  or  that  the  material  must  be 
shipped  offsite.  The  commenters  stated 
that  the  term  "storage"  without 
qualification  as  to  the  length  of  storage 
or  the  purpose  of  storage  is  sufficient.  A 
third  commenter  was  concerned  that  the 
first  sentence  stated  that  an  isolated 
intermediate  is  a  "product."  but  the 
second  sentence  stated  that  many 
"isolated  intermediates"  manv  be 
produced  in  the  manufacture  of  a 
product:  and  that  to  be  an  isolated 
intermediate,  a  material  must  be  stored, 
but  the  definition  of  storage  tanks 
specifically  excludes  tanks  storing 
isolated  intermediates.  The  commenter 
stated  that  the  definition  needs  to  define 
the  end  of  an  MCPU  where  that  MCPU 
produces  a  material  that  is  not  itself  a 
commercial  product.  Two  commenters 
wanted  clarification  that  the  term 
isolated  intermediate  refers  to  an 
organic  material  and  suggested  changing 
the  term  to  "isolated  organic 
intermediate':  and  four  commenters 
suggested  that  the  term  be  limited  to 
batch  processes. 

Response:  The  concept  of  isolated 
intermediate  is  to  identify  a  repeatable 
sequence  of  processing  events  that  yield 
a  material  that  is  stable  and 
subsequently  stored  before  it  undergoes 
further  processing.  The  concept  was 
introduced  because  many  chemical 
processors  have  the  capabilitv  to 
conduct  intermediate  processing  steps 
in  non-sequential  order  or  even  to 
conduct  some  processing  steps  offsite. 
Requiring  an  operator  to  consider  all 
processing  steps  or  campaigns  that 
result  in  a  final  product  may  not  yield 
a  repeatable  standard  batch  because  of 
the  possibility  that  not  all  steps  would 
be  conducted  every  time,  or  that  some 
processing  would  depend  on  the 
availability  of  equipment  and  not  be 


sequential:  therefore,  we  limit  the 
definition  of  process  to  the  manufacture 
of  an  isolated  intermediate.  The  concept 
that  an  isolated  intermediate  must  be 
stored  is  important  in  that,  if  there  is  no 
"break"  in  the  processing  operations, 
there  is  no  end  of  a  process.  We  have, 
in  the  final  rule,  revised  the  definition 
of  storage  tank  and  process  tank.  Storage 
effectively  occurs  when  material  is 
stored  and  not  processed  over  the 
course  of  a  batch  process.  Therefore,  we 
have  eliminated  the  inconsistency 
regarding  storage  so  that  a  storage'  tank 
can  mark  the  end  of  a  process  if  it  is 
truly  a  storage  tank  and  not  a  process 
tank,  surge  control  vessel,  or  bottoms 
receiver.  To  limit  confusion  between 
listing  the  various  vessel  types  that 
could  be  construed  as  process  tanks,  we 
eliminated  the  descriptive  terms  drums, 
totes,  day  tanks,  and  storage  tanks. 

We  have  not  revised  the  definition  to 
include  the  term  "organic."  Our 
proposed  and  final  definition  clearly 
indicates  that  the  material  must  be 
described  by  40  CFR  63.2435(b).  We 
have  not  limited  the  term  to  batch 
processes  because  the  revised 
definitions  of  storage  tank,  surge  control 
vessel,  and  bottoms  receiver,  make  this 
distinction  unnecessary.  Additionally, 
we  avoided  basing  any  requirements  on 
the  differences  between  batch  and 
continuous  "processes"  because 
processes  can  often  contain  both  batch 
and  continuous  operations.  Finally,  we 
agree  that  the  term  isolated  intermediate 
also  is  necessary'  to  clarify  that  a 
material  that  is  not  itself  a  commercial 
product  can  be  considered  a  product  of 
a  process. 

B.  How  Did  We  Change  the  Compliance 
Dates? 

Comment:  Several  commenters  stated 
that  area  sources  that  become  major 
sources  should  have  3  years  to  comply. 
The  commenters  indicated  that  the 
proposed  requirement  to  comply  within 
1  year  deviates  from  40  CFR  63.6(c)(5) 
of  the  General  Provisions  and 
requirements  in  other  rules,  and  the 
proposal  preamble  provides  no 
justification  for  the  shorter  time  period. 
One  commenter  also  noted  that  there  is 
no  difference  in  the  level  of  effort 
needed  to  comply  relative  to  that  for  a 
major  source. 

Response:  We  agree  to  reference  the 
General  Provisions  directly  for 
compliance  requirements  for  an  area 
source  that  becomes  a  major  source.  We 
consider  the  3-year  period  that  the 
General  Provisions  allows  for  areas 
sources  to  come  into  compliance  after 
becoming  major  sources  to  be  adequate 
time.  The  proposed  rule  was  published 
on  April  4.  2002  and  the  anticipated 


compliance  date  is  August  2006.  Area 
sources  becoming  major  sources  after 
the  effective  date  will  have  4-plus  years 
to  become  familiar  with  the 
applicability  of  40  CFR  part  63.  subpart 
FFFF,  An  area  source  that  becomes  a 
major  source  between  the  effective  date 
and  the  compliance  date  also  has  3 
years  to  come  into  compliance,  except  if 
it  adds  a  new  affected  source  [e.g..  a 
dedicated  MCPU  with  the  potential  to 
emit  10  tpy  of  any  one  HAP  or  25  tpy 
of  combined  HAP). 

Comment:  One  commenter  operates 
an  offsite  treatment  facility  that  could 
receive  wastewater  fi-om  affected 
sources  under  40  CFR  part  63,  subpart 
FFFF.  This  commenter  expressed 
concern  with  the  requirement  that 
existing  sources  be  in  compliance  3 
years  after  the  effective  date  of  the  final 
mle  because  they  might  not  even 
receive  affected  wastewater  until 
sometime  after  the  compliance  date. 
Therefore,  the  commenter  suggested 
adding  a  new  §  63.2445(f)  to  read  as 
follows:  "If  you  have  an  offsite 
treatment  operation  that  receives 
affected  wastewater  or  residue  prior  to 
the  effective  date  of  this  subpart,  then 
you  must  comply  with  the  requirements 
for  offsite  treatment  operations  in  this 
subpart  no  later  than  the  date  3  years 
after  the  effective  date  of  the  subpart.  If 
you  have  an  offsite  treatment  operation 
that  receives  affected  wastewater  or 
residue  after  the  effective  date  of  this 
subpart,  then  you  must  comply  with  the 
requirements  for  offsite  treatment 
operations  in  this  subpart  prior  to 
receipt  of  an  affected  wastewater  or 
residue." 

Response:  The  proposed  rule 
specified  that  affected  wastewater  (i.e., 
"Group  1"  wastewater  in  the  final  rule) 
that  is  sent  offsite  for  treatment  would 
be  subject  to  §  63.132(g)  of  the  HON. 
Those  provisions  require  the  offsite 
facility  to  comply  with  §§  63.133 
through  63,147  for  any  Group  1 
wastewater  that  they  receive.  The 
commenter  was  concerned  that  an 
offsite  treatment  facility  would  be 
considered  to  be  an  existing  source  and 
might  be  unable  to  demonstrate  initial 
compliance  (i.e.,  implement  the  design 
and  operational  requirements  for  waste 
management  units  and  determine  the 
performance  of  control  devices  and 
treatment  processes)  by  the  compliance 
date  if  the  facility  is  not  now  receiving 
Group  1  wastewater  and  the  operators 
are  unaware  whether  the  facility  may 
receive  such  wastewater  at  some  point 
in  the  future. 

We  did  not  add  the  suggested 
language  because  the  proposed  language 
is  clear  and  already  satisfies  the 
commenter's  concerns.  Although  an 
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offsite  treatment  facility  will  be  required 
to  meet  the  wastewater  standards  and 
associated  compliance  provisions  if  it 
accepts  wastewater  from  an  affected 
source,  thie  offsite  treatment  facility  is 
not  an  affected  source.  Therefore,  the 
compliance  date  specified  in  §63.2445 
does  not  apply  to  an  offsite  treatment 
facility.  The  burden  is  also  on  the 
affected  source  operators  to  inform  the 
iiffsite  treatment  facility  of  their  intent, 
determine  if  the  offsite  facility  is  willing 
to  handle  the  wastewater,  and  allow  the 
offsite  treatment  facility  time  to  achieve 
initial  compliance  before  the  first 
shipment. 

C.  How  Did  We  Develop  the  Standards? 

Comment:  One  commenter  stated  that 
EPA  unlawfully  failed  to  set  standards 
for  all  HAP  emitted  by  the  source 
category.  According  to  the  commenter. 
examples  of  HAP  for  which  standards 
were  not  set  include  inorganic  HAP 
such  as  HCl.  HF.  CI:,  potassium 
compounds:  and  organic  HAP  such  as 
maleic  and  phthalic  anhydrides.  As 
support,  the  commenter  referenced 
National  Lime  Association  v.  EPA,  233 
F.3d  625  (D.C.  Cir.  2000).  Conversely, 
other  commenters  noted  that  the  rule  as 
proposed  regulates  both  inorganic  and 
organic  HAP.  but  they  suggested  it 
should  regulate  inorganic  HAP  only 
when  generated  by  the  combustion  of 
halogenated  organic  HAP.  Some  of  these 
commenters  stated  that  focusing  on  just 
organic  HAP  would  be  consistent  with 
EPA's  CAA  section  114  data  collection, 
the  corresponding  MACT  floor  analysis, 
and  the  approach  used  in  other  MACT 
standards.  Two  commenters  noted  that 
EPA  recognized  the  inherent  differences 
in  the  physical/chemical  nature  of 
inorganic  HAP  and  the  different 
technologies  required  for  their  control 
and  specificallv  excluded  inorganic 
H.\P  from  the  MACT  floor  analysis.  The 
tw fi  (.ommenters  also  stated  that  other 
standards,  such  as  the  HCl  Production 
MACT,  already  adequately  address 
inorganic  HAP  reduction  requirements. 
Should  EPA  decide  to  regulate  inorganic 
H.-\P\  two  commenters  indicated  that  we 
should  conduct  additional  MACT  floor 
analyses  and  then  propose  separate 
standards  for  organic  and  inorganic 
HAP 

Hf'sponse:  At  proposal,  our  intent  was 
that  all  types  of  gaseous  HAP  would  be 
subject  to  the  batch  and  continuous 
process  vent  standards.  Similarly,  the 
proposed  storage  tank  standards  would 
applv  to  all  gaseous  HAP,  provided  the 
maximum  true  vapor  pressure  for  the 
total  HAP  in  the  storage  tank  exceeded 
the  specified  threshold.  However, 
standards  for  the  remaining  emission 
source  types  are  based  on  the 


compounds  regulated  by  the  HON, 
which  covered  organic  HAP  only. 
Standards  for  transfer  operations  and 
equipment  leaks  would  also  apply  to 
any  individual  organic  HAP  or 
combination  of  organic  HAP  that  meet 
a  partial  pressure  threshold.  Wastewater 
standards  would  apply  only  to  those 
organic  HAP  that  have  the  potential  to 
volatilize  from  water  based  on  modeling 
analyses  conducted  during  development 
of  the  HON. 

In  response  to  the  comments,  we 
decided  to  develop  a  MACT  floor  and 
standards  for  hvdrogen  halide  and 
halogen  HAP  (i'e.,  HCl,  HF,  and  CI2) 
emissions  from  process  vents  that  are 
separate  from  the  analysis  for  organic 
HAP  emissions.  Based  on  data  obtained 
in  responses  to  the  original  ICR,  this 
MACT  floor  was  determined  to  be  99 
percent  control  of  hydrogen  halide  and 
halogen  HAP  from  the  sum  of  all  vents 
in  processes  with  uncontrolled 
hydrogen  halide  and  halogen  emissions 
equal  to  or  greater  than  1,000  Ib/yr.  We 
did  not  receive  any  information 
regarding  source  reduction  techniques 
for  hydrqgen  halide  and  halogen  HAP. 
Generally,  we  would  expect  that  these 
compounds  are  emitted  as  products  of 
reaction,  and  there  may  be  less 
opportunity  for  source  reduction  from 
these  types  of  process  vent  emissions 
when  coinpared  to  organic  HAP. 
However,  we  structured  the  MACT  floor 
to  consider  measures  of  reducing  HAP 
emissioim  other  than  add-on  control  by 
basing  the  MACT  floor  on  a  percent 
reductioB  above  some  uncontrolled 
emission  value.  By  default, 
implemdbting  source  reduction 
measures  reduces  "uncontrolled 
emissions."  The  performance  level  of  99 
percent  is  the  highest  control  level 
achievable  across  the  source  category 
and  is  adiieved  by  about  50  percent  of 
the  processes.  The  primary  control 
devices  used  in  the  industry  are  packed- 
bed  scrubbers.  Control  efficiencies  for 
hydrogen  halides  (acid  gases)  and 
halogens  depend  on  the  solubility  of  the 
HAP  in  the  scrubbing  liquid,  which  in 
turn  will  vary  with  the  processes  that 
emit  thetti.  Control  device  vendors 
estimate  that  removal  efficiencies  for 
inorganic  gases  range  from  95  to  99 
percent  [EPA-CICA  Fact  Sheet:  Packed- 
Bed/Packed-Tower  Scrubber). 
Therefore,  although  the  reported  control 
efficiencies  for  some  processes  were  in 
excess  of  99  percent,  levels  greater  than 
99  percent  may  not  be  uniformly 
achievable  under  all  operating 
conditions.  The  best  performing  of  these 
sources  are  those  with  the  lowest 
uncontrolled  emissions  from  the  sum  of 
all  vents  within  the  process.  Therefore, 


we  ranked  all  processes  controlling 
hydrogen  halide  and  halogen  emissions 
to  at  least  99  percent  by  their 
uncontrolled  emissions,  from  lowest  to 
highest.  For  the  best-performing  12 
percent  of  processes,  the  median 
uncontrolled  emissions  rate  is  1,000  lb/ 
yr. 

In  setting  the  MACT  floor  for  existing 
sources,  we  considered  whether  sources 
may  be  using  emission  reduction 
techniques  other  than  technological 
controls  for  hydrogen  halide  and 
halogen  HAP  to  determine  whether  such 
techniques  might  provide  the  basis  for 
a  floor.  However,  we  did  not  receive  any 
information  regarding  emission 
reduction  techniques  for  these  HAP  in 
response  to  our  ICR  request  that  sources 
provide  such  information.  Accordingly, 
we  do  not  have  information  indicating 
that  a  sufficnent  percentage  of  sources 
are  using  emission  reduction  techniques 
for  hydrogen  halide  and  halogen  HAP  to 
enable  us  to  set  a  MACT  floor  based  on 
such  techniques.  Generally,  we  expect 
that  because  these  HAP  are  emitted  as 
products  of  reaction,  there  may  be  fewer 
opportunities  to  reduce  process  vent 
emissions  of  these  HAP  than  there  are 
opportunities  to  reduce  emissions  of 
organic  HAP.  (Organic  HAP  are 
frequently  present  in  solvents,  and 
solvent  use  can  often  be  reduced;  by 
contrast,  reducing  emissions  of  reaction 
products  is  more  difficult  because 
fundamental  process  changes  are 
typically  necessary.)  Again,  however, 
we  do  not  have  any  information  about 
the  use  of  emission  reduction 
techniques  with  which  to  support  a 
floor  determination. 

Nevertheless,  sources  may  use  the 
pollution  prevention  option  set  out  in 
40  CFR  part  63.  subpart  FFFF.  to  meet 
the  1.000  Ib/yr  cutoff  for  process  vent 
emissions  of  hydrogen  halide  and 
halogen  HAP  and  thereby  complv  with 
the  relevant  standards. 

For  new  sources,  the  MACT  floor  is 
the  same  as  for  existing  sources  because 
reported  control  efficiencies  in  excess  of 
99  percent  are  not  reliable.  The  final 
standards  for  hydrogen  halide  and 
halogen  HAP  emissions  from  process 
vents  are  also  based  on  the  MACT  floor 
because  the  total  impacts  of  a  regulatory 
alternative  were  determined  to  be 
unreasonable. 

Based  on  comments  received,  we 
decided  to  review  our  available  data  and 
develop  a  MACT  floor  for  HAP  metals 
in  the  form  of  PM.  which  acts  as  a 
surrogate  for  them.  Our  database  shows 
six  facilities  emit  PM  HAP  (specifically 
various  metal  compounds).  One  of  the 
six  facilities  is  controlling  omissions 
from  three  processes  with  three  different 
control  devices,  and  the  lowest  control 
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efficiency  is  97  percent.  Since  there  ai'e 
only  six  sources,  the  MACT  floor  for 
existing  sources  is  based  on  the  average 
performance  of  the  top  five  sources. 
Since  only  one  of  the  top  five  sources 
is  implementing  control,  we  determined 
the  MACT  floor  is  no  emissions 
reduction.  The  final  standard  is  based 
on  the  MACT  floor  because  the  total 
impacts  of  a  regulatory  alternative  were 
determined  to  be  unreasonable. 
In  setting  the  MACT  floor,  we 
considered  whether  some  facilities  may 
implement  emission  reduction  measures 
to  reduce  PM  HAP  emissions,  instead  of 
using  control  technologies.  We 
requested  information  on  emission 
reduction  measures  in  our  section  114 
information  request.  Of  the 
approximately  40  different  process 
changes  reported,  however,  only  one 
facility  reported  a  process  change  that 
could  be  directly  associated  with  PM 
emissions,  which  was  described  as 
"removing  a  hopper  and  vent."  Further, 
we  do  not  know  whether  this  emission 
reduction  measure  was  effective  in 
reducing  PM  HAP  emissions.  Therefore, 
because  we  lack  information  indicating 
that  a  sufficient  number  of  process  vents 
employ  such  measures'to  reduce 
emissions  of  PM  HAP  to  set  a  floor,  we 
were  unable  to  set  a  MACT  floor  based 
on  emission  reduction  measures. 

The  new  source  MACT  floor  for  PM 
HAP  emissions  is  based  on  the  control 
achieved  by  the  best-performing  source. 
As  noted  above,  the  best-performing 
source  is  routing  emission  streams  from 
three  processes  to  three  different  control 
devices:  a  baghouse  (fabric  filter),  a 
spray  chamber  and  a  rotoclone.  The 
baghouse  (fabric  filter)  achieves  97 
percent  control  and  this  level  is 
considered  the  emission  control  level 
that  is  achieved  in  practice  by  the  best- 
controlled  similar  source,  even  though 
the  other  control  devices  report  higher 
control  efficiencies.  Particulate  control 
efficiencies  are  influenced  by  factors 
such  as  filtration  velocity,  particle 
loading,  and  particle  characteristics, 
which  in  turn  vary  depending  on  the 
processes  that  emit  them.  Variations  in 
stream  characteristics  make  it  difficult 
to  conclude  that  the  higher  reported 
control  efficiencies  for  the  other  control 
devices  could  be  achieved  in  practice  by 
all  process  vents  that  emit  PM  HAP. 
Based  on  ranking  of  the  sources 
achieving  97  percent  according  to  each 
source's  lowest  uncontrolled  PM  HAP 
emission  level,  the  best-performing 
source  is  th:^  lowest  uncontrolled  PM 
HAP  emission  level  for  any  of  the 
controlled  processes  (i.e..  400  Ib/yr). 
Thus,  the  new  .source  MACT  floor  for 
PM  HAP  emissions  from  process  vents 
is  97  percent  control  for  each  process 


with  uncontrolled  PM  HAP  emissions 
greater  than  or  equal  to  400  Ib/vr. 

Comment:  One  commenter  stated  that 
we  unlawfully  exempted  emission 
points  from  regulation  by  establishing 
applicability  cutoffs  for  both  new  and 
existing  sources.  The  commenter  stated 
that  the  rule  must  apply  to  all  sources 
as  required  under  the  CAA.  and.  thus, 
cutoffs  are  illegal:  and  for  wastewater, 
transfer  operations,  and  equipment 
leaks,  EPA  illegally  borrowed  cutoffs 
and  MACT  floors  from  other  standards. 
The  commenter  stated  that  standards 
must  reflect  the  actual  performance  of 
the  best-performing  sources  in  the 
miscellaneous  organic  chemical 
manufacturing  categon,'.  The  commenter 
objected  to  98  percent  control  levels  for 
the  process  vent  floors  because  reported 
control  efficiencies  for  manv  process 
vents  exceeded  98  percent.  Finally,  the 
commenter  objected  to  the  use  of  a  work 
practice  standard  for  equipment  leak 
controls.  Conversely,  several  other 
commenters  suggested  that  the  rule 
should  specifx'  additional  thresholds 
below  which  a  source  would  be 
considered  to  have  "insignificant  HAP 
emissions"  and  be  exempt  from  control. 

Response:  We  disagree  that  every 
emission  point  at  a  major  source  must 
be  required  to  reduce  emissions.  First, 
section  112(a)  of  the  CAA  defines 
"stationary  source"  (through  reference 
to  section  111(a))  as:  "*   *   *  any 
building,  structure,  facility,  or 
installation  which  emits  or  may  emit 
anv  air  pollutant  *   *   *."  (42  U.S.C. 
§§  7412(a)(3)  and  7411(a)(3)).  The 
General  Provisions  for  the  MACT 
program  define  the  term  "affected 
source"  as  "the  collection  of  equipment, 
activities,  or  both  within  a  single 
contiguous  area  and  under  common 
control  that  is  included  in  a  section 
112(c)  source  category  or  subcategon,' 
for  which  a  section  11 2(d)  standard  or 
other  relevant  standard  is  established 
pursuant  to  section  112."  (40  CFR  63.2). 
Nothing  in  the  definition  of  "stationar\' 
source"  or  in  the  regulator}'  definition  of 
"affected  source"  states  or  implies  that 
each  emission  point  or  volume  of 
emissions  must  be  subjected  to  control 
requirements  in  standards  promulgated 
under  section  112. 

Further,  even  under  the  commenter's 
interpretation  of  "stationary  source," 
the  Agency  would  still  have  discretion 
in  regulating  individual  emission 
sources.  Section  112(d)(1)  allows  the 
Administrator  to  "distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory  in 
establishing  such  standards  *   *   *."  We 
interpret  this  provision  for  the 
miscellaneous  organic  chemical 
manufacturing  NESHAP,  as  we  have  for 


previous  rules,  as  allowing  emission 
limitations  to  be  established  for 
subcategories  of  sources  based  on  size  or 
volume  of  materials  processed  at  the 
affected  source.  Under  the  discretion 
allowed  by  the  CAA  for  the  Agency  to 
consider  "sizes"  of  sources,  we  made 
the  determination  that  certain  small-     • 
capacity  and  low-use  operations  (e.g., 
"smaller"  storage  tanks)  can  be  analyzed 
separately  for  purposes  of  identifying 
the  MACT  floor  and  determining 
whether  beyond-the-floor  requirements 
are  reasonable.  In  addition,  our  MACT 
floor  determinations  for  certain 
categories  (e.g..  process  vents),  which 
are  set  according  to  section  112(d)(3)  of 
the  CAA,  reflect  the  performance  levels 
and  "cutoffs"  of  the  best-performing 
sources  for  which  we  had  information. 

In  general,  our  MACT  floor 
determinations  have  focused  on  the 
best-performing  sources  in  each  source 
categon,'.  and  they  consider  add-on 
control  technologies  as  well  as  other 
practices  that  reduce  emissions.  As  part 
of  our  information  collection  effort,  we 
requested  information  on  emission 
source  reduction  measures.  We 
generally  did  not  receive  information 
indicating  that,  for  the  emission  points 
covered  by  40  CFR  part  63.  subpart 
FFFF,  sources  are  currently  reducing 
emissions  by  means  other  than  control 
technologies  in  sufficient  numbers  to 
support  a  MACT  floor  based  on  source 
reduction  measures.  Accordingly,  our 
standards  include  a  performance  level 
that  represents  the  level  achieved  bv  the 
best  control  technology,  and  a  cutoff 
that  represents  the  lowest  emission 
potential  that  is  controlled  by  the  best 
12  percent  of  sources.  Because  the 
miscellaneous  organic  chemical 
manufacturing  source  category-  is  broad 
in  terms  of  the  numbers  and  types  of 
processing  operations  that  are  covered, 
one  challenge  was  to  develop  a  format 
by  which  all  sources  could  be  compared 
to  each  other  to  establish  the  best- 
performing  sources.  The  performance 
level  generally  is  of  the  format  that  can 
be  applied  to  different  types  of  control 
technology  and  processes  and  is 
generally  consistent  with  existing  rules. 
Thus,  different  types  of  control 
technology  and  emission  levels 
resulting  from  existing  rules  are 
captured  in  our  MACT  floor  analysis. 
The  cutoff  allows  owners  and  operators 
that  have  reduced  their  emissions  below 
a  certain  level  using  one  or  more 
methods,  including  process  changes  to 
reduce  or  eliminate  pollution  at  the 
source,  to  comply  without  additional 
control.  Both  performance  levels  and 
cutoffs  have  been  set  to  account  for 
variations  in  emission  stream 


I 


63864         Federal  Register/ Vol.  68,  No.  21 7 /Monday,  November  10,  2003 /Rules  and  Regulations 


characteristics  so  that  the  standards  can 
be  applied  consistently  across  the 
source  categor\-  We  believe  that  this 
approach  is  consistent  with  the 
language  of  section  112(d){3)  that 
requires  us  to  set  the  MACT  floor  based 
on  the  best-performing  12  percent  of 
existing  sources. 

Aside  from  the  MACT  floor 
determinations,  we  also  provided  a 
poll.-.tion  prevention  compliance 
alternative  to  allow  compliance  with  the 
standards  by  demonstrating  a  reduction 
in  HAP  usage  per  unit  of  product.  This 
alternative  enables  owners  and 
operators  to  comply  using  emission 
source  reduction  measures. 

The  above  discussion 
notw  ithstanding.  we  decided  to  conduct 
a  MACT  floor  analysis  for  storage  tanks 
with  capacities  less  than  10.000  gal.  We 
concluded  that  the  MACT  floor  for 
small  tanks  at  existing  sources  is  no 
emissions  reduction  because  we  have 
information  from  only  eight  sources  that 
is  not  sufficient  for  setting  a  floor,  and 
only  one  of  the  best-performing  five 
sources  is  implementing  controls.  We 
did  not  specifically  request  information 
for  tanks  with  capacities  of  less  than 
10,000  gal.  Based  on  earlier  EPA  studies 
on  the  organic  compound 
manufacturing  industry'  (EPA-450/3- 
90-025).  we  estimate  the  actual  number 
of  storage  tanks  with  capacities  of  less 
than  10,000  gal  in  our  source  category 
to  be  30  percent  of  the  total  number  of 
tanks,  or  approximately  500  tanks.  The 
eight  facilities  reported  information  on 
19  tanks,  which  is  not  enough 
information  to  set  the  floor.  We  also 
based  the  standard  for  existing  storage 
tanks  with  capacities  less  than  10,000 
gal  on  the  MACT  floor,  because  a 
regulators-  alternative  was  determined  to 
be  unreasonable. 

As  for  the  new  source  MACT  floor  for 
storage  tanks  with  capacities  less  than 
10.000  gal.  the  best-performing  source  is 
controlling  emissions  from  two  small 
tanks  by  98  percent  with  thermal 
incineration.  One  tank  has  a  capacity  of 
9.800  gal  and  is  storing  material  with  a 
HAP  partial  pressure  of  0.373  psia.  The 
other  tank  has  a  capacitv  of  8.000  gal 
and  is  storing  material  with  a  HAP 
partial  pressure  of  0.574  psia.  We 
consider  the  first  tank  to  be  more 
stringently  controlled  because  partial 
pressure  is  the  best  indicator  of 
emission  potential  and  controlling  a 
lower  partial  pressure  is  an  indication  of 
greater  stringency.  We  compared  this 
tank's  characteristics  to  the  new  source 
MACT  floor  for  larger  tanks,  which  was 
set  at  95  percent  control  for  tanks  with 
capacities  of  greater  than  10.000  gal  and 
storing  materials  with  HAP  partial 
pressures  of  0.1  psia  or  higher.  From  an 


analysis  of  the  tanks  in  our  database,  we 
concluded  that  the  new  source  MACT 
floor  for  larger  tanks  is  more  stringent 
than  a  floor  based  on  98  percent 
reduction  for  tanks  storing  material  with 
a  HAP  partial  pressure  greater  than  or 
equal  to  0.4  psia.  Therefore,  we 
concluded  the  new  source  MACT  floor 
as  proposed  to  be  appropriate  for  all 
tanks. 

Finally,  we  do  not  have  any 
information  indicating  that  storage  tanks 
with  capacities  less  than  10,000  gal  are 
reducing  emissions  through  measures 
other  than  control  technologies. 
Accordingly,  we  lacked  sufficient 
information  to  set  a  floor  based  on  such 
measures. 

The  MACT  floors  for  organic  HAP 
emissions  from  hatch  and  continuous 
process  vents  are  98  percent  control 
because  this  level  has  been  shown  to  be 
uniformly  achievable  by  well-designed 
and  operated  combustion  devices. 
During  development  of  the  HON,  the 
EPA  recognized  that  thermal 
incineration  may  achieve  greater  than 
98  percent  reduction  in  some  cases,  but 
test  data  show  that  levels  greater  than  98 
percent  may  not  be  uniformly 
achievable  under  all  operating 
conditions  (59  FR  19420,  April  22, 
1994).  Similarities  in  processes  and 
resulting  emission  streams  in  this 
industry  with  that  of  the  HON  source 
category'  processes  allow  us  to  draw  the 
same  cortclusions  with  regard  to 
achievable  combustion  control 
efficiencies.  A  review  of  the  batch 
process  vent  database  indicates  that 
most  processes  with  overall  control  of 
98  percent  or  greater  are  controlled 
using  thermal  incinerators  and  flares 
(110  of  132  processes).  We  found  the 
performance  level  for  the  MACT  floor  to 
be  98  percent  because  as  much  as  15 
percent  of  the  731  processes  in  the 
database  were  controlled  by  thermal 
incineration.  Similarly,  a  review  of  the 
continuous  process  vent  database 
indicates  that  most  processes  with 
overall  ctintrol  of  98  percent  or  greater 
are  controlled  using  thermal 
incinerators  and  flares  (31  of  37 
processes).  We  found  the  performance 
level  for  the  MACT  floor  to  be  98 
percent  because  as  much  as  15  percent 
of  the  202  processes  in  the  database 
were  controlled  by  thermal  incineration. 
We  did  not  use  reported  control 
efficiencies  for  scrubbers  used  to  control 
organic  HAP  because  we  do  not  know 
the  fate  of  pollutants  captured  in  the 
scrubber  effluent.  If  some  of  these 
pollutants  are  re-released  to  the  air,  then 
the  reported  control  efficiencies  are  not 
valid. 

For  equipment  leaks,  we  considered 
various  fbmiats  for  the  standard  and 


determined  that  a  work  practice 
standard  based  on  an  LDAR  program  is 
the  most  feasible.  Unlike  other  emission 
sources,  leaking  components  are  not 
deliberate  emission  sources  but  rather 
result  from  mechanical  limitations 
associated  with  process  piping  and 
machinery.  A  well-managed  facility 
follows  a  preventive  maintenance 
program  to  minimize  leaks,  but  in  all 
practicality  cannot  guarantee  that  no 
leaks  will  occur.  Therefore,  an  emission 
standard  for  equipment  leaks  would  not 
be  feasible  to  enforce  or  prescribe.  At 
the  same  time,  our  data  indicate  that  the 
MACT  floor  for  equipment  leaks  is  an 
LDAR  program.  We  also  developed 
regulatory'  alternatives  on  the  use  of 
more  effective  LDAR  programs.  Finally, 
we  note  that  enclosing  components  and 
venting  to  control  is  allowed,  but  except 
in  limited  cases,  we  expect  the  cost  to 
be  prohibitive. 

Regarding  the  other  commenters' 
suggestions,  we  note  that  the  standards 
for  all  types  of  emission  points  contain 
cutoff  values,  consistent  with  our  MACT 
floors,  below  which  sources  are  exempt 
from  control.  We  also  concluded  that 
our  information  did  not  allow  us  to 
develop  a  relationship  between  the 
various  emission  source  types  such  that 
we  could  identify  "insignificant  " 
sources  merely  by  the  sum  of  actual 
emissions  from  process  vents. 

Comment:  One  commenter  stated  that 
we  failed  to  properly  evaluate  bevond- 
the-floor  options.  According  to  the 
commenter.  in  some  cases,  we  stated 
that  the  MACT  floor  option  was  the 
most  stringent  option  without 
identifving  or  evaluating  other  oprtions 
(e.g..  LDAR  for  equipment  leaks  was 
assumed  to  be  the  most  stringent 
option).  In  other  cases,  the  commenter 
noted  that  the  beyond-the-floor  option  is 
simply  a  lowering  of  the  cutoff,  and  as 
discussed  above  for  the  MACT  floor,  the 
commenter  stated  that  cutoffs  should 
not  be  allowed.  Also,  where  98  percent 
control  is  the  MACT  floor,  the  proposed 
rule  did  not  address  why  a  beyond-the- 
floor  option  was  not  selected  where  data 
showed  higher  reductions  are  being 
achieved. 

Response:  Our  beyond-the-floor 
options  reflect  the  most  stringent 
performance  levels  that  have  been 
proven  and  can  be  applied  consistently 
across  our  source  category.  It  is  true  that 
in  many  cases,  the  beyond-the-floor 
option  was  based  on  simply  lowering  a 
cutoff,  similar  to  the  discussion  above 
for  new  sources.  This  is  consistent  with 
the  intent  of  section  112(d)(3)  because 
better-performing  sources  have  lower 
cutoffs. 

For  example,  for  batch  process  vents 
at  existing  sources,  we  evaluated  the 
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feasibility  of  a  regulaton'  alternative  that 
wnuld  require  98  percent  control  of 
hatch  process  vents  in  processes  with 
uncontrolled  organic  H.^P  emissions 
between  5.000  and  10.000  Ib/vr.  We 
concluded  that  the  total  impacts  of  this 
alternative  are  unreasonable  in  light  of 
the  HAP  emission  reductions  achieved. 
The  incremental  HAP  reduction 
achieved  by  this  above-the-floor 
alternative  is  145  Mg/yr.  and  the 
incremental  cost  is  about  Sl5.000/Mg  of 
HAP  controlled.  The  incremental 
electricity  consumption  to  operate 
exhaust  gas  fans  is  5.1  million  kilowatt 
hours  per  vear  (kwh/vr).  The 
incremental  steam  consumption  for 
steam-assist  flares  is  6  million  Ib/yr.  The 
incremental  fuel  energy  consumption  to 
operate  incinerators  and  flares  and  to 
generate  electricity  is  340  billion  British 
thermal  units  (Btu)  per  year.  Total  CO, 
NO\  and  SO-  emissions  from 
combustion  of  the  additional  fuel  is 
about  66  Mg/vr.  There  would  be  no 
wastewater  or  solid  waste  impacts. 
We  evaluated  the  feasibility  of  a 
regulatory  alternative  that  would  require 
98  percent  control  of  organic  HAP 
emissions  from  continuous  process 
vents  that  have  a  TRE  mde.x  value 
between  1.9  and  5.0  at  existing  sources. 
We  concluded  that  the  total  impacts  of 
this  alternative  are  unreasonable  in  light 
of  the  HAP  emission  reductions 
achieved.  The  incremental  HAP 
reduction  achieved  by  this  above-the- 
floor  alternative  is  about  400  Mg/vr.  and 
the  incremental  cost  is  about  S29.000/ 
Mg  of  HAP  controlled.  The  incremental 
electricity  consumption  to  operate 
exhaust  gas  fans  is  28  million  kwh/yr. 
The  incremental  steam  consumption  for 
steam-assist  flares  is  83  million  Ib/yr. 
The  incremental  fuel  energy 
consumption  to  operate  incinerators  and 
flares,  generate  steam,  and  generate 
electricity  is  2.4  trillion  Btu  per  year. 
Total  CO.  NOx.  and  SO:  emissions  from 
combustion  of  the  additional  fuel  is  400 
Mg/yr.  There  would  be  no  wastewater  or 
solid  waste  imparts. 

We  evaluated  the  feasibility  of  a 
regulators-  alternative  that  would  require 
99  percent  control  of  hydrogen  halide 
and  halogen  emissions  from  processes 
with  uncontrolled  hydrogen  halide  and 
halogen  emissions  between  500  and 
1.000  Ib/yr  at  existing  sources.  We 
concluded  that  the  total  impacts  of  this, 
alternative  are  unreasonable  in  light  of 
the  emission  reductions  achieved.  The 
incremental  HAP  reduction  achieved  by 
this  beyond-the-floor  alternative  is  1.0 
Mg/yr.  and  the  incremental  cost  is  about 
S90.000/Mg  of  HAP  controlled.  The 
incremental  electricity  consumption  to 
operate  exhaust  gas  fans  is  31.000  kwh/ 
yr,  and  the  incremental  fuel  energ>' 


consumption  to  generate  the  electricity 
is  300  million  Btu  per  year.  Total  CO, 
NOx,  and  SO;  emissions  from  the 
combustion  of  the  additional  fuel  is  0.27 
Mg/yr.  The  incremental  wastewater 
generated  from  scrubber  confrols  is 
400.000  gal/yr. 

We  evaluated  the  feasibility  of  a 
regulatorv'  alternative  that  would  require 
97  percent  confrol  of  PM  HAP  emissions 
from  process  vents  at  existing  sources  if 
the  uncontrolled  PM  HAP  emissions 
exceeded  400  Ib/yr.  The  only  facility 
that  meets  the  threshold  for  control  is 
already  controlled.  Thus,  we  concluded 
that  the  total  impacts  of  this  alternative 
are  unreasonable  in  light  of  the  emission 
reductions  achieved  for  a  model  facility 
that  was  based  on  the  characteristics  of 
the  controlled  facility.  The  incremental 
HAP  reduction  achieved  by  the  above- 
the-floor  alternative  for  the  model 
facilitv'  is  4.3  Mg/yr,  and  the 
incremental  cost  is  $68.000/Mg  of  HAP 
controlled.  The  incremental  electricity 
consumption  to  operate  exhaust  gas  fans 
is  about  24,000  kwh/yr,  and  the 
incremental  fuel  energy  consumption  to 
generate  the  electricitv  is  230  million 
Btu  per  year.  Total  CO.  NOx,  and  SO2 
emissions  from  combustion  of  the 
additional  fuel  is  0.2  Mg/yr.  The 
quantity  of  solid  waste  generated  could 
be  greater  if  the  owner  or  operator  elects 
to  use  a  dust  collector  that  includes 
water  sprays  and  discharges  the 
collected  dust  fti  a  sluny  form. 

For  wastewater,  we  considered  a 
regulator\'  alternative  that  would  require 
HON-equivalent  control  of  wastewater 
streams  at  existing  sources  that  contain 
soluble  HAP  at  concentrations  between 
15,000  ppmw  and  30,000  ppmw  or  that 
contain  partially  soluble  or  mixed  HAP 
at  flowTates  between  0.5  and  1.0  1pm. 
We  concluded  that  the  total  impacts  of 
this  alternative  are  unreasonable  in  light 
of  the  emission  reductions  achieved. 
The  incremental  HAP  reduction 
achieved  by  this  above-the-floor 
alternative  is  160  Mg/yr.  and  the 
incremental  cost  is  about  $8,500/Mg  of 
HAP  controlled.  The  incremental 
electricity  consumption  to  operate 
pumps  is  45.000  kwh/yr.  The 
incremental  steam  consumption  for 
steam  strippers  is  8.0  million  Ib/yr.  The 
incremental  fuel  energ>'  consumption  to 
generate  electricity  and  steam  is  12 
billion  Btu  per  year.  Total  CO.  NOx,  and 
SO:  emissions  from  the  combustion  of 
additional  fuel  to  generate  the  electricity 
and  steam  is  1  Mg/vT.  There  may  also  be 
solid  waste  impacts  if  condensed  steam 
and  pollutants  from  the  steam  stripper 
cannot  be  reused.  Small  amounts  of 
wastewater  in  the  form  of  blowdown 
from  the  cooling  water  system  for  the 
condenser  may  also  be  generated. 


For  storage  tanks  at  existing  sources, 
we  examined  two  regulatory 
alternatives.  First,  for  storage  tanks  with 
capacities  of  at  least  10,000  gal,  we 
considered  an  alternative  that  would 
require  an  internal  floating  roof, 
external  floating  roof,  or  at  least  95 
percent  reduction  if  the  partial  pressure 
of  HAP  stored  in  the  tank  is  between  0.5 
and  1.0  psia.  We  concluded  that  the 
total  impacts  of  this  alternative  are 
unreasonable  in  light  of  the  emission 
reductions  achieved.  The  incremental 
HAP  reduction  achieved  by  this  above- 
the-floor  alternative  is  30  Mg/\T,  and  the 
incremental  cost  is  Sl9,000/Mg  of  HAP 
confrolled.  The  incremental  electricity 
and  fuel  consumption  rates  for  storage 
tanks  controlled  with  refrigerated 
condensers  are  16,000  kwh/yr  and  155 
million  Btu  per  year,  respectively.  Total 
CO,  NOx,  and  SO;  emissions  from 
combustion  of  additional  fuel  is  0.13 
Mg/\T,  and  there  would  be  no 
wastewater  or  solid  waste  impacts. 
There  also  would  be  no  environmental 
impacts  or  energy  impacts  for  other 
storage  tanks  controlled  with  floating 
roofs.  The  second  regulatory  alternative 
that  we  considered  would  require  95 
percent  control  for  storage  tanks  with 
capacities  less  than  10,000  gal.  We 
concluded  that  the  total  impacts  of  this 
alternative  are  unreasonable  in  light  of 
the  emission  reductions  achieved.  On 
an  average  tank  basis,  the  incremental 
HAP  reduction  achieved  by  this  above- 
the-floor  ahemative  is  less  than  0.5  Mg/ 
yr.  and  the  incremental  cost  would  be 
on  the  order  of  S200,000/Mg  of  HAP 
controlled.  The  incremental  electricity 
and  fuel  energ\'  consumption  rates  for 
storage  tanks  controlled  with 
refrigerated  condensers  are  about  3,100 
kwh/yr  and  30.0  million  Btu  per  year, 
respectively.  Total  CO,  NO,,  and  SO; 
emissions  from  combustion  of  the 
additional  fuel  are  about  0.025  Mg/vT. 
There  would  be  no  wastewater  or  solid 
waste  impacts. 

Regarding  the  specific  situation 
described  by  the  commenter  in  which 
we  did  not  propose  a  more  stringent 
option  than  the  equipment  leaks  LDAR 
program,  we  are  not  aware  of  any  option 
that  could  be  applied  consistentlv 
across  the  source  category  that  would  be 
effective.  For  example,  enclosing  all 
components  and  venting  to  control  is 
allowed  for  process  piping  located 
inside  of  buildings  or  enclosures,  but 
except  in  limited  cases,  we  would 
expect  the  costs  of  such  an  option  to  be 
prohibitive.  Furthermore,  we  have 
developed  a  revised  MACT  floor  that 
consists  of  an  LDAR  program  consistent 
with  the  requirements  specified  in  40 
CFR  part  63,  subpart  TT.  We  then 
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evaluated  a  regulatory'  alternative  based 
on  the  more  comprehensive  LDAR 
program  specified  in  40  CFR  part  63, 
subpart  UU.  We  determined  that  this 
alternative  is  reasonable  for  processes 
that  have  at  least  one  continuous 
process  vent,  but  the  costs  are 
unreasonable  for  other  processes. 
Because  the  regulatory  alternative  is 
implementation  of  a  more  stringent 
LDAR  program,  there  are  essentially  no 
energy  impacts  or  non-air  quality  health 
and  environmental  impacts  associated 
with  the  regulatory  alternative. 

Finally,  we  did  not  evaluate  a 
regulatory  alternative  for  transfer 
Mpt^rations  because  the  floor  is  at  the 
most  strmgent  known  requirements. 

Comment:  Several  commenters 
recommended  referencing  the  Generic 
MACT  at  40  CFR  part  63,  subparts  SS. 
UU,  and  WW.  in  their  entirety  to  specify 
all  of  the  initial  compliance,  monitoring, 
recordkeeping,  and  reporting  for  process 
vents,  transfer  operations,  storage  tanks, 
closed-vent  systems,  and  equipment 
leaks.  Commenters  also  recommended 
referencing  §§63.132  through  63.149 
(and  their  associated  recordkeeping  and 
reporting  requirements  in  §§63.151  and 
63.152)  of  the  HON  for  all  of  the 
requirements  for  process  wastewater 
stream'^  and  liquid  streams  in  open 
systems  within  MCPU,  although  one 
commenter  recommended  referencing 
the  closed-vent  system  requirements  in 
subpart  SS  instead  of  the  comparable 
requirements  in  the  HON.  According  to 
the  commenters.  the  piecemeal 
referencing  in  the  proposed  rule  was 
confusing  and  it  expanded  some 
requirements  relative  to  the  other 
subparts  and  missed  some  requirements 
in  those  subparts,  which  resulted  in 
inconsistencies.  A  particular  concern 
was  that  the  proposed  approach 
excluded  the  use  of  fuel  gas_systems  and 
routing  emission  streams  to  a  process. 

Responsp:  To  sim.plify  and  streamline 
the  final  rule  and  minimize  the 
compliance  burden,  we  decided  to 
provide  more  complete  references  to  the 
other  rules  with  e\c:eptions  and 
addititms  only  w  here  needed.  For 
example,  we  modified  the  hierarchy  of 
compliance  applicability  in  §  63.982(f) 
of  the  final  rule;  we  overrode  some  of 
the  initial  compliance  procedures  in  40 
CFR  part  63.  subpart  SS.  with  the 
procedures  in  40  CFR  part  63.  subpart 
GGG.  for  control  devices  used  to  control 
batch  process  vents:  we  retained  the 
vapor  balancing  alternative  in  subpart 
GGG  for  storage  tanks;  we  have 
specified  different  thresholds  for  Group 
1  wastewater  streams;  we  referenced  40 
CFR  part  63.  subpart  TT,  rather  than  40 
CFR  part  63,  subpart  UU,  for  equipment 
leaks  in  processes  with  no  continuous 


process  vents;  we  have  specified 
periodic  verification  procedures  rather 
than  continuous  monitoring  for  control 
devices  with  inlet  HAP  load  less  than  1 
tpy;  we  have  allowed  averaging  periods 
of  operadng  blocks  as  well  as  operating 
days  for  batch  operations:  we  retained 
the  recordkeeping  concept  as  proposed 
based  on  operating  scenarios:  we 
retained  the  precompliance  report;  and 
we  have  specified  recordkeeping  and 
reporting  requirements  for  "deviations." 

Comment:  Two  commenters  requested 
that  sources  be  allowed  to  follow  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Consolidated  Federal  Air  Rule  (CAR)  for 
continuoius  process  vents,  storage  tanks, 
equipment  leaks,  and  transfer 
operatioas  so  that  a  facility  with  HON 
and  miscellaneous  organic  chemical 
manufacturing  processes  can  comply 
with  a  consistent  set  of  requirements. 
The  commenters  stated  that  the 
maximum  use  of  standardized  programs 
such  as  the  CAR  will  provide  the 
maximum  flexibility  to  a  facility 
nominally  covered  by  multiple  MACT 
rule  requirements.  One  commenter 
stated  that  the  American  Chemistry 
Council,  EPA,  and  many  other 
stakeholders  developed  the  CAR  as  the 
lowest  burden,  clearest,  and  most 
consisteat  set  of  requirements  possible 
for  the  chemical  industry  using  the 
HON  model  and  understood  that  the 
CAR  rule  would  be  a  model  for  future 
chemical  industry  rules. 

Response:  The  CAR  was  developed  to 
provide  a  consolidated  set  of 
requirements  applicable  to  storage 
vessels,  process  vents,  transfer  racks, 
and  equipment  leaks  within  the  SOCMI. 
The  CAR  eliminates  the  overlapping 
requirements  of  numerous  new  source 
performance  standards  (NSPS)  and 
NESHAP  for  the  SOCMI  that  affect  the 
same  processes  and  equipment.  These 
same  requirements  have  also  been 
codified  in  the  Generic  MACT  at  40  CFR 
part  63,  subparts  SS,  UU,  and  WW. 
Therefore,  a  facility  with  both  HON  and 
miscellaneous  organic  chemical 
manufacturing  processes  can  essentially 
comply  with  the  same  set  of 
requirements  (i.e..  the  HON  processes 
would  use  the  CAR,  and  the 
miscellaneous  organic  chemical 
manufacturing  processes  would  follow 
the  Generic  MACT).  We  think  that  the 
reference  in  40  CFR  part  63,  subpart 
FFFF,  to  the  Generic  MACT  standards 
already  provides  the  opportunity  to 
consolidate  across  a  facility,  and  except 
for  equipment  leaks,  we  do  not  see  a 
benefit  to  cross-referencing  another 
identical  set  of  standards.  We  decided  to 
specifv'  in  the  final  rule  that  you  may 
elect  to  comply  with  equipment  leak 


requirements  in  the  CAR  because  the 
CAR  is  equivalent  to  or  more  stringent 
than  the  requirements  in  subpart  FFFF. 

D.  Standards  for  Process  Vents 

Comment:  Numerous  commenters 
suggested  that  we  adopt  the  definition 
of  "batch  process  vent"  from  the 
Polymer  and  Resins  IV  NESHAP.  The 
commenters  noted  that  this  definition 
includes  an  applicability  cutoff  level  of 
500  Ib/yT.  Some  of  the  commenters 
justified  using  this  cutoff,  or  a  similar 
mass-based  limit,  for  the  miscellaneous 
organic  chemical  manufacturing  source 
category  because  50  percent  of  batch 
process  vents  in  the  database  emit  less 
than  500  Ib/yr  and  account  for  onlv  0.2 
percent  of  total  emissions,  it  would  be 
more  enforceable,  and  it  would  not  be 
affected  by  dilution.  One  commenter 
suggested  adding  exemptions  for  vents 
used  less  than  300  hours  per  year  (hr/ 
yr)  or  emitting  less  than  1,000  Ib/yr 
because  batch  processes  often  have 
hundreds  of  minor  vents  that  are  used 
only  occasionally  or  have  minimal 
emissions,  and  it  would  be  prohibitively 
expensive  to  control  these  vents.  Other 
commenters  supported  the  30  ppmv 
minimum  control  threshold  but 
suggested  that  the  concentration  should 
be  based  on  annual  average  vent  HAP 
concentrations  and  emissions  averaged 
over  numerous  emission  episodes.  They 
suggested  using  the  existing  annual 
average  batch  vent  flowrate  and  annual 
average  batch  vent  concentration 
equations  found  in  §63.1323  of  subpart 
JJJ.  Many  commenters  also  requested 
exclusions  for  opening  of  process 
equipment  for  material  addition, 
inspection,  and  for  health  and  safety 
vents.  The  commenters  indicated  that 
the  exclusion  for  opening  equipment  is 
supported  by  the  EPA  database  because 
those  facilities  that  reported  fugitive 
emissions  from  batch  operations  did  not 
control  them.  Furthermore,  the 
commenters  cited  the  precedent  of  the 
Offsite  Waste  and  Recovery  Operations 
MACT.  which  relieves  operators  of  the 
requirement  to  vent  emissions  through  a 
closed-vent  system  during  sampling  of 
tank  contents  and  removal  of  sludges. 

Response:  In  general,  we  agree  with 
the  comments  relating  to  adding  a  mass 
cutoff  comparable  to  the  50  ppmv 
concentration  limit.  The  use  of  a  mass 
cutoff  may  be  simpler  than  calculating 
the  concentration  in  some  situations, 
such  as  where  emissions  are  know'n,  but 
not  the  total  volume  of  air  in  the  system 
or  the  duration  of  an  emission  event 
[e.g..  emissions  data  developed  from  a 
mass  balance).  Being  allowed  to  exclude 
vents  ba.sed  on  emissions  in  addition  to 
concentration  may  simplifv  the 
applicability  determination  procedure 
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in  some  cases.  However,  we  determined 
that  a  lower  cutoff  than  the  500  Ib/yr  is 
more  appropriate.  Of  the  approximately 
1,500  process  vents  with  concentrations 
less  than  50  ppmv,  the  average  (mean) 
mass  emission  rate  is  about  235  Ib/yr. 
To  establish  a  mass  cutoff  in  the  final 
rule  that  corresponds  to  the  50  ppmv 
concentration,  we  rounded  this  value  to 
200  Ib./yr.  If  more  than  one  emission 
episode  contributes  to  a  process  vent,  or 
if  process  vents  within  a  process  are 
piped  or  ducted  together,  the  cutoff 
applies  to  the  combined  total. 

The  averaging  period  for  determining 
the  concentration  was  not  specified  in 
the  proposed  process  vent  definition; 
however,  the  proposed  rule  essentially 
required  emissions  to  be  calculated  for 
each  emission?  episode.  This  means  the 
averaging  time  for  a  concentration 
determination  is  over  a  single  emission 
episode.  The  equations  found  in 
§  63.1323  of  subpart  JIJ  would  divide  the 
total  mass  per  batch  bv  8.760  hr/yr, 
which  is  not  our  intent.  Therefore,  we 
did  not  revise  the  definition  to  be 
consistent  with  the  definiticm  in  subpart 
JIJ,  but  we  have  clarified  that  the 
concentration  cutoff  applies  to  emission 
episodes.  The  mass  cutoff  discussed 
above  also  applies  to  emission  episodes. 
Thus,  if  a  gas  stream  from  any  one 
episode  meets  the  50  ppmv  cutoff,  the 
process  vent  is  affected. 

Streams  with  less  than  50  ppmv  were 
specifically  e.xempted  from  the  vent 
definition  to  limit  the  introduction  of 
dilution  gases  containing  little  to  no 
HAP  into  emission  streams  as  a  means 
of  diluting  them  and  exempting  them 
from  control.  Allowing  averaging 
between  streams  of  less  than  50  ppmv 
with  other  emission  episodes,  as  the 
commenters  suggested,  w^ould 
effectively  allow  such  dilution. 

Therefore,  we  do  not  allow  averaging 
across  episodes  to  yield  an  average 
concentration  for  the  purposes  of 
determining  whether  a  stream  is 
affected. 

We  have  decided  to  exempt  some 
emissions  releases  that  result  from 
safety  and  hygiene  practices  because  it 
is  unlikely  that  these  vents  would  reach 
the  50  ppmv  concentration  level.  The 
exemption  also  will  relieve  owners  and 
operators  from  the  burden  of 
demonstrating  that  they  meet  the 
concentration  level.  Specifically,  the 
definition  of  ■batch  process  vent" 
excludes  flexible  elephant  trunk 
systems  that  draw  ambient  air  (i.e. 
systems  that  are  not  ducted,  piped,  or 
otherwise  connected  to  the  unit 
operations]  away  from  operators  that 
could  be  exposed  to  fumes  when  vessels 
are  opened. 


We  also  note  that  although  equipment 
openings  without  the  presence  of 
capture  hoods  and  vents  were  not 
addressed  specifically  in  the  proposed 
rule,  they  would  be  subject  to  the 
provisions  for  certain  liquid  streams  in 
open  systems  inside  processes.  Under 
these  provisions,  if  the  equipment  meets 
the  specified  design  and  operating 
characteristics  [e.g.,  a  tank  with  a 
capacity  greater  than  10,000  gal),  then 
routine  opening  of  the  equipment  would 
not  be  allowed.  Also,  opening  events 
that  are  not  routine  and  conducted  as 
part  of  maintenance  activities  can  be 
addressed  in  the  facility's  SSMP. 
Finally,  regarding  the  commenter's 
request  to  exempt  emergency  vents,  the 
SSMP  can  be  used  to  address  these 
events  as  well. 

Comment:  One  commenter  stated  that 
MACT  floors  must  be  based  on  an 
average  of  existing  regulatory  limits,  not 
on  actual  emissions  data.  According  to 
the  commenter,  using  actual  emissions 
data  violates  section  302(k)  of  the  CAA. 

Response:  We  disagree  with  this 
comment.  Nothing  in  section  302(k)  of 
the  CAA  prohibits  the  use  of  actual 
emission  data  in  setting  MACT  floors. 
The  MACT  floor  was  developed  using 
all  available  information.  The 
evaluation  included,  but  was  not 
limited  to.  information  about  existing 
regulatory  limits.  We  also  collected 
information  from  sources  in  the 
industry  and  States  during  1997  that 
was  the  source  of  actual  emissions  data. 
A  CAA  section  114  ICR  was  sent  to  194 
facilities  in  the  spring  of  1997.  The 
facilities  which  received  the  ICR  were 
identified  from  EPA's  1993  toxic  release 
inventory'  database  which  included 
information  on  facilities  in  SIC  codes 
282,  284,  286,  287,  289,  or  386. 
Information  on  continuous  processes 
came  from  emissions  and  permit 
databases  from  the  following  States: 
Texas,  Louisiana,  North  Carolina, 
Illinois,  Missouri,  California,  and  New 
Jersey. 

Comment:  One  commenter  stated  that 
the  methodology  utilized  in  determining 
the  MACT  floor  for  batch  processes  fails 
to  accurately  reflect  the  processes  of  the 
adhesives  and  coatings  industry 
because,  to  the  best  of  the  commenter's 
knowledge,  none  of  the  11  companies 
that  own  all  of  the  sources  in  the  MACT 
floor  analysis  makes  adhesives.  Other 
commenters  noted  that  air-bearing 
vents,  which  cannot  safely  go  to  a  flare 
or  incinerator,  should  be  considered 
separately  from  non-air-bearing  vents 
because  it  is  much  harder  to  obtain  high 
control  efficiencies  without  using  a 
combustion  device.  One  commenter 
requested  that  spray  dr\'er  operations 
and  post-spray  dryer  solids  handling 


systems  be  excluded  from  the  MCPU 
because  the  commenter  is  unaware  of 
any  facilities  currently  controlling  such 
emission  streams,  it  would  be  ver>- 
costly  to  control  such  streams,  and 
spray  dryers  are  not  specifically 
discussed  in  the  MACT  floor 
documentation. 

Response:  In  the  development  of  our 
database,  we  solicited  information  from 
a  number  of  industries  thought  to  be 
representative  of  this  source  category. 
Processing  operations  such  as  the 
synthesis  of  resins  or  polymers  that  are 
used  as  bases  for  adhesives  are  expected 
to  result  in  emission  sources  with 
characteristics  similar  to  other  specialty 
chemical  processes  in  this  source 
category.  Therefore,  we  expect  the 
emission  stream  characteristics  of  the 
adhesives  industry  to  have  similar 
characteristics  as  those  of  other 
industries  covered  by  this  source 
categor)'  and  have,  therefore,  not 
developed  a  separate  category  for  this 
industn'. 

We  disagree  with  the  suggestion  to 
consider  air-bearing  vents  separately 
from  other  vents  in  the  development  of 
the  MACT  floor.  Roughly  half  of  the 
process  vents  in  our  batch  process  vents 
database  have  concentrations  of  50 
ppmv  or  less.  These  streams,  which 
include  many  air-bearing  streams  from 
dryers  and  other  sources,  were  exempt 
from  the  definition  of  process  vent  in 
the  proposed  rule  because  we  recognize 
that  it  is  not  technically  or  economically 
feasible  to  require  control  of  these 
streams.  For  process  vents  containing 
greater  than  50  ppmv  H.\P,  the  final 
rule  also  allows  compliance  by  meeting 
an  outlet  concentration  limit  as  an 
alternative  to  a  percent  reduction 
standard.  This  alternative  is  provided  to 
assist  owners  and  operators  in 
complying  with  the  standards  for  low 
concentration  streams. 

Our  process  vent  database  includes 
spray  dryers  at  two  facilities.  It  also 
includes  over  25  records  for  "dryers"  at 
other  facilities,  some  of  which  rnay 
pertain  to  spray  dr>'ers.  As  noted  above, 
our  database  also  includes  air-bearing 
vents,  which  have  characteristics  likely 
to  resemble  those  of  emission  streams 
from  spray  dr}'ers.  Therefore,  we 
determined  that  these  emission  sources 
are  represented  in  our  database,  and  that 
the  MACT  floor  properly  sets  the  level 
of  control  for  these  vent  streams. 
Comment:  Various  commenters 
indicated  the  MACT  floor  for 
continuous  process  vents  should  be 
recalculated  because  of  the  following 
perceived  problems  with  the  database 
and  analysis:  a  process  vent  at  the  BP 
Chemicals.  Wood  River  plant  (formerly 
Amoco  Petroleum  Additives),  should  be 
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removed  from  the  database  because  no 
such  vent  ever  existed;  the  database 
includes  errors  such  as  emission  points 
that  arc  not  continuous  process  vents; 
the  analysis  was  conducted  on  a  facility 
basis  rather  than  a  vent  basis;  flovvrate 
assumptions  are  too  high;  the  sample 
population  is  too  small;  and  the 
ddtahase  is  skewed  by  a 
disproportionate  number  of  sources  in 
ozone  nonattainment  areas. 

Response:  To  develop  the  MACT  floor 
for  continuous  process  vents,  we  relied 
on  available  information  from  State 
permitting  databases.  To  the  best  of  our 
knowledge,  these  data  reflect  the 
sources  that  will  be  subject  to 
requirements  for  continuous  process 
vents.  Although  many  of  these  facilities 
are  in  ozone  nonattainment  areas,  the 
commenters  have  provided  no  evidence 
that  this  is  not  representative  of  sources 
that  will  be  subject  to  the  final 
standards.  We  disagree  with  the 
commenters  assertion  that  the  analysis 
should  be  conducted  on  a  vent  basis 
rather  than  a  facility  basis.  Our  analysis 
was  designed  to  identify  what  level  of 
emissions  would  not  be  controlled  by 
facilities  that  would  be  considered  the 
best-controlled  sources  in  the  industry. 
That  level  of  emissions,  characterized 
by  the  vent  with  the  highest  TRE  index 
value  below  which  all  other  vents  were 
controlled,  became  the  TRE  cutoff  value 
for  the  facility.  We  consider  the  analysis 
valid  and  in  keeping  with  the  statutory 
MACrr  requirements  of  CAA  section 
112(d)(3).  Regarding  our  assumption  of 
flowrate  in  cases  where  no  flowrate  data 
were  available,  we  note  that  our 
assumed  flowrate  is  the  average  of  the 
available  flowrates.  In  response  to  the 
objection  that  the  sample  population 
was  t(3o  small,  we  note  that  it  is  derived 
from  many  of  the  major  chemical 
producing  States,  and  we  estimate  that 
it  represents  about  half  of  the  affected 
sources  with  continucjus  process  vents. 
However,  we  agree  that  the  vent  at  the 
BP  facility  should  be  excluded  because 
it  never  existed.  Without  this  vent,  the 
TRE  threshold  for  control  of  continuous 
process  vents  is  now  1.9  rather  than  2.6. 

Comment-  Several  commenters 
requested  that  control  dev'^ices  installed 
prior  to  April  4.  2002.  be  grandfathered 
from  the  98  perf:ent  reduction 
requirement  if  the\  achieve  90  or  95 
percent  control  of  organic  HAP.  The 
commenters  noted  that  manv  companies 
may  he  faced  with  abandoning  existing 
control  devices  and  installing  new 
devices  to  get  only  an  incremental 
reduction  in  HAP  emissions,  and  they 
noted  that  other  MACT  rules  {e.g., 
pharmaceuticals  and  pesticide  active 
ingredients)  allow  the  continued  use  of 
existing  controls  that  have  a  lower 


efficiency  than  the  standard.  One 
commenter  also  indicated  that 
regenerative  thermal  oxidizers  (RTO) 
have  difficulty  in  achieving  98  percent 
control. 

Response:  Since  the  final  rule 
provides  less  stringent  control 
requirements  for  control  devices  that 
can  recover  materials  for  reuse,  we 
assume  that  the  bulk  of  the  concern 
related  to  control  devices  is  for 
incinerators  that  will  not  meet  98 
percent.  Devices  such  as  RTO  are 
typically  installed  to  control  high  air 
flow,  low  concentration  streams. 
Therefore,  while  this  type  of  device  may 
not  meet  the  98  percent  control 
requirenient,  the  final  rule  also  allows 
sources  to  demonstrate  compliance  with 
an  outlet  concentration  limit,  which 
may  be  achievable  by  an  RTO  when  the 
uncontrolled  HAP  concentration  in  the 
vent  stream  is  low.  We  note  also  that  the 
batch  veDt  requirements  contain  options 
for  monitoring  parameters  in  lieu  of 
correcting  outlet  concentration  for  3 
percent  oxygen  (O2).  Finally,  the  final 
rule  includes  a  provision  that  may 
enable  some  sources  to  group 
nondedicated  processing  equipment 
together  and  comply  only  with  the 
requirements  in  the  rule  that  apply  to 
the  primary  product  made  in  the 
equipment. 

E.  Storage  Tank  Standards 

Commfint:  Several  commenters 
indicated  that  the  proposed  definition  of 
"storage  tank"  is  inconsistent  with  the 
ICR,  MACT  floor  calculations  for  both 
storage  tanks  and  process  vents,  EPA 
applicability  determination  documents, 
and  other  MACT  rules;  likely  to  lead  to 
compliance  confusion;  and  likely  to 
force  replacement  of  many  existing 
floating  roof  tank  controls  at  huge  costs 
for  negligible  benefits.  Many  of  the 
commenters  recommended  revising  the 
storage  tank  definition  to  match  the 
actual  assignment  of  tanks  in  the  storage 
tanks  database  and  recalculating  the 
MACT  floor. 

Response:  The  definition  of  "storage 
tank"  in  the  proposed  rule  was  based  on 
the  treatment  of  process  tanks  and 
storage  tanks  in  the  pharmaceuticals 
industry,  a  predominantly  batch 
industry.  The  basis  for  only  considering 
raw  material  feedstock  tanks  as  true 
storage  tanks  was  that  the  product  tanks 
were  seldom  of  the  size  at  which  the 
storage  tank  capacity  cutoffs  were  set  in 
many  rules,  and  that  a  predominant 
number  of  tanks  were  used  within 
processes  as  feed  tanks  from  one  unit 
operation  to  another.  As  such,  emission 
events  from  these  tanks  usually  would 
be  calculated  based  on  displacement 
resulting  from  filling  the  tank,  usually 


on  a  per  batch  basis,  and  included  in  the 
operating  scenario  for  an  entire  process. 
Emissions,  therefore,  were  tied  to  the 
number  of  batches  produced,  as  the 
material  was  transferred  into  and  out  of 
these  tanks  during  each  batch.  We 
consider  these  tanks  to  be  true  process 
tanks  and  expect  that  the  batch 
processors  in  the  miscellaneous  organic 
chemical  manufacturing  industry  would 
agree  with  this  treatment. 

We  recognize,  however,  that  this 
industry  contains  significant  numbers  of 
continuous  processors.  We  also 
recognize  that  this  industry  is  more 
varied  than  the  pharmaceuticals 
industry  and  that  there  are  more  tanks 
that  are  of  a  size  and  function  that 
would  be  treated  as  storage  tanks  in 
other  rules.  For  example,  product 
rundown  tanks  and  product  storage 
tanks  are  not  based  on  the  number  of 
batches,  and  material  remains  in  the 
tank  or  is  "stored"  on  a  fairly 
continuous  basis.  The  tanks  are  not 
filled  and  emptied  during  batch 
operations.  These  tanks  are  storage 
tanks  and  are  recognized  as  such  in  the 
final  rule. 

We  agree  that  the  responses  to  the 
section  1 14  ICR  would  be  based  on  the 
HON  and  NSPS  definitions,  and  we 
have  revised  the  storage  tank  definition 
to  be  consistent  with  the  HON  and 
NSPS.  Although  defined  separatelv.  the 
HON  treats  surge  control  vessels  and 
bottoms  receivers,  tvpes  of  tanks  found 
in  predominantlv  continuous  processes 
that  function  in  receiving  material 
between  continuous  operations,  exactly 
like  storage  tanks.  We  kept  these  terms 
and  requirements  in  the  final  rule,  but 
revised  the  definition  of  surge  control 
vessel  to  be  consistent  with  the 
definition  of  continuous  process  vent 
(i.e..  surge  control  vessels  must  precede 
continuous  reactors  or  distillation 
operations).  We  also  added  a  definition 
for  "process  tank"  to  clarif\'  which  tanks 
we  would  consider  as  part  of  the  batch 
process  vent  standards.  The  changes  do 
not  affect  MACT  floors;  thev  ol!ly 
change  applicability  under  the  storage 
tank  standards  or  undf.  the  batch 
process  vent  standards. 

F.  Standards  for  Wastewater  Systems 

Comment:  Numerous  commenters 
urged  elimination  of  the  requirement  to 
enclose  sewers  and  tankage  for 
conveyance  to  treatment  of  wastewater 
streams  with  primarily  soluble  HAP. 
The  commenters  stated  that  soluble 
HAP  do  not  volatilize  significantly  from 
wastewater  streams  upstream  of 
biological  treatment,  but  the  cost  to 
suppress  emissions  would  be 
significant.  Some  commenters  suggested 
exempting  from  control  those 
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wastewater  streams  that  contain  soluble 
HAP  unless  at  least  5  percent  of  the  total 
soluble  HAP  is  emitted  from  the  waste 
management  units   Commenters  were 
particularly  concerned  about  this  issue 
for  the  final  rule  because  much  more 
methanol  is  present  in  miscellaneous 
organic  chemical  manufacturing 
processes  than  in  processes  subject  to 
the  HON.  particularly  because  40  CFR 
part  63.  subpan  FFFF.  applies  to  HAP 
that  are  used  as  solvents.  Another 
commenter  claimed  tne  available  data 
do  not  support  a  floor  of  HON- 
equivalent  control  for  streams  with  HAP 
concentrations  less  than  10,000  ppmw. 
Response:  We  considered  the  request 
for  separate  treatment  of  wastewater 
containing  soluble  HAP.  We  began  by- 
reviewing  the  miscellaneous  organic 
chemical  manufacturing  wastewater 
database,  and  w^e  determined  that 
wastewater  containing  soluble  HAP 
compounds  are  generally  managed 
separately  from  wastewater  containing 
partially  soluble  H.-VP  compounds  in 
this  industry.  This  separate  treatment  by 
the  industry  justifies  the  evaluation  of 
separate  floors  in  accordance  with  the 
commenters  requests.  For  the  60 
facilities  in  the  miscellaneous  organic 
chemical  manufacturing  wastewater 
database,  there  are  a  total  of  364  records 
(streams),  excluding  streams  with  HAP 
that  are  not  listed  on  Table  9  to  subpart 
G  of  40  CFR  part  63  (the  HON),  HAP 
concentrations  less  than  1,000  ppmw, 
and  HAP  concentrations  greater  than  or 
equal  to  1.000.000  ppmw.  Of  this  total, 
192  of  the  streams  contain  partially 
soluble  or  a  mi.xture  of  partially  soluble 
and  soluble  HAP,  and  172  of  the  streams 
contain  only  soluble  HAP.  Only  26 
streams  contain  a  mixture  of  soluble  and 
partially  soluble  HAP. 

When  we  reevaluated  the  floors 
separately,  we  found  that  for  the 
partially  soluble  and  mixed  streams, 
data  show  that  considerably  more  than 
12  percent  of  the  streams  that  meet 
either  of  the  HON  cutoff  criteria  also 
received  treatment  consistent  with  HON 
treatment  requirements  {i.e..  the  best- 
performing  miscellaneous  organic 
chemical  manufacturing  sources  are 
those  that  implement  HON-equivalent 
procedures).  Of  the  53  streams  with 
flowrates  greater  than  1  Ipin  and 
concentrations  of  partially  soluble  or 
mixed  streams  less  than  10,000  ppmw, 
nine  are  managed  and  treated  according 
to  HON  levels.  Therefore,  we  revised  the 
flow  cutoff  in  the  MACT  floor  from  10 
1pm  to  1  1pm  for  streams  with 
concentrations  greater  than  or  equal  to 
1.000  ppmw  and  less  than  10,000 
ppmw:  the  other  cutoffs  of  greater  than 
or  equal  to  10.000  ppmw^  at  any  flowrate 
for  partiallv  soluble  and  mixed  streams 


are  unchanged.  Another  42  streams  had 
flowTates  between  0.1  and  1,0.  but  only 
one  was  controlled.  Therefore,  we 
concluded  that  a  sufficient  number  of 
streams  below  the  cutoffs  were  not 
controlled  to  support  a  no  emissions 
reduction  floor  determination. 

We  also  identified  a  MACT  floor  for 
the  172  wastewater  streams  at  33 
facilities  that  contain  only  soluble  HAP. 
We  ranked  the  33  facilities  based  on  the 
lowest  concentration  and  flowrate  of  a 
wastewater  stream  that  was  managed 
and  treated  according  to  the  HON 
requirements.  The  top  five  facilities 
were  found  to  manage  and  treat  all  their 
soluble  HAP  containing  wastewater 
consistent  w  ith  the  requirements  in  the 
HON.  The  median  of  the  lowest 
concentrations  in  wastewater  streams  at 
these  five  facilities  was  found  to  be 
30.000  ppmw.  The  lowest  soluble  HAP 
load  for  any  stream  at  the  five  MACT 
facilities  was  1 ,663  Ib/yr  (which  we 
rounded  to  1  tpy),  Therefore,  we 
determined  that  the  MACT  floor 
consists  of  the  management  and 
treatment  requirements  in  the  HON  for 
wastewater  streams  containing  at  least 
30.000  ppmw  of  soluble  HAP  and  at 
least  1  tpy  of  soluble  HAP.  Wastewater 
streams  with  soluble  HAP  above  these 
concentration  and  load  cutoffs  are 
considered  Group  1  wastewater  streams 
in  the  final  rule.  We  also  evaluated  a 
beyond-the-floor  alternative  based  on 
controlling  streams  with  mixed  HAP  at 
flowrates  greater  than  0.5  1pm  and 
streams  that  contain  soluble  HAP  at 
concentrations  greater  than  15.000 
ppmw.  The  total  impacts  of  this 
alternative  were  determined  to  be 
unreasonable.  Therefore,  we  set  the 
standard  for  existing  sources  at  the 
MACT  fioor. 

For  new  sources,  we  determined  the 
MACT  floor  for  wastewater  containing 
soluble  HAP  to  be  a  concentration  of 
4.500  ppmw  at  the  1  tpy  load.  The  4,500 
ppmw  corresponds  to  the  lowest 
concentration  of  a  stream  containing 
only  soluble  compounds  that  was 
managed  and  treated  in  accordance  with 
the  HON.  The  1  tpy  load  cutoff  was  not 
lowered  in  going  from  the  existing 
source  standard  to  the  new  source 
standard  because  this  level  already 
represents  the  lowest  load  cutoff  of  any 
stream  at  the  five  MACT  facilities  and,' 
therefore,  represents  the  performance  of 
the  best-controlled  similar  source. 

Comment:  Two  commenters  indicated 
the  proposed  rule  lacks  criteria  for 
evaluating  affected  wastewater  streams 
from  batch  process  units  and  specialty 
chemicals  manufacture.  One  of  the 
commenters  suggested  revising  the  rule 
so  that  the  emission  thresholds  for 
wastewater  are  determined  over  a 


representative  batch  cycle.  To 
accomplish  this,  the  commenter 
suggested  that  the  following  definitions 
be  added  to  the  rule: 

•  "Annual  average"  means  the 
average  over  a  designated  12-month 
period  of  actual  or  anticipated  operation 
of  the  MCPU  generating  wastewater, 
except  for  units  that  are  flexible 
operations  or  part  of  flexible  operations. 
For  flexible  operation  units,  "annual 
average"  means  the  average  for  a 
standard  batch  that  is  representative  of 
the  designated  12-month  period  of 
actual  or  anticipated  operation  of  the 
MCPU  generating  wastewater. 

•  "Standard  batch"  means  a  batch 
process  operated  within  a  range  of 
average  or  typical  operating  conditions 
that  are  documented  in  an  operating 
scenario.  Emissions  from  a  "standard 
batch"  are  based  on  the  production 
activity  or  product  that  result  in  the 
highest  mass  of  HAP  in  the  wastewaters 
generated  by  the  process  equipment 
during  the  batch  cycle. 

The  second  commenter  noted  that  the 
proposed  rule  refers  to  §  63.144(c)  for 
establishing  the  annual  average  flowrate 
for  wastewater  streams  (i.e.,  total 
wastewater  volume  divided  by  525,600 
minutes  in  a  year).  The  commenter 
supported  this  for  continuous  process 
units,  but  recommended  that  the  rule 
use  criteria  from  40  CFR  part  63.  subpart 
GGG,  for  batch  process  units  since  the 
wastewater  streams  from  batch 
operations  may  only  be  operational  a 
few  months  per  year. 

Response:  The  format  for  applicability 
is  annual  average  flowrate  based  on  the 
potential  maximum  amount  of  operating 
hours  per  year  (i.e..  8.760).  Although  the 
procedure  was  developed  for 
continuous  processes,  it  can  be  applied 
to  batch  processes.  When  multiplied 
out,  the  total  flow  of  wastewater 
equivalent  to  1  Ipm  and  8.760  hr/yr 
equals  0.14  million  gal/yr  (530  m  3  /\t). 
We  recognize  that  the  proposed  rule  did 
not  contain  guidance  on  how  to 
interpret  annual  average  for  batch 
processes  although  our  definition  of 
wastewater  stream  described  a  single 
wastewater  stream  as  being  discarded 
from  an  MCPU  through  a  single  POD. 
Our  intent  with  this  language  was  to 
include  all  wastewater  streams  from 
single  processes  that  were  discharged 
through  a  single  POD  as  one  single 
wastewater  stream.  In  the  HON,  aimual 
average  concentration  is  the  total  mass 
of  compounds  listed  in  Table  9  to 
subpart  G  of  40  CFR  part  63  that  are  in 
the  wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewater  streani 
during  the  12-month  period.  There  is  no 
separate  consideration  in  the  HON  for 
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multipurpo.se  batch  operations  or  POD 
that  s(>r\e  numerous  processes  because 
the  equipment  is  part  of  a  flexible 
operation 

For  40  CFR  part  63,  subpart  FFFF. 
however,  we  based  the  MACT  floor  on 
data  from  wastewater  streams  that  were 
developed  based  on  our  proposed 
definition  of  wastewater.  Therefore,  the 
definition  of  annual  average  is  based  on 
wastewater  streams  from  a  POD  from  a 
single  MCPU.  For  flexible  operations 
(e.g..  multipurpose  equipment  not 
dedicated  to  any  single  process),  we 
have  incorporated  the  concept  of  a 
family  of  materials  that  considers  as  a 
single  product  the  manufacturing 
processes  of  multiple  materials  that  are 
related,  .additionally,  we  consider 
"nondedicated  solvent  recovery 
operations"  as  a  single  process. 
Therefore,  in  these  two  circumstances. 
the  definition  of  wastewater  stream 
should  be  based  on  the  total  mass  and 
flow  out  of  the  POD  from  the  sum  of  all 
operations  considered  within  the  family 
of  materials  or  within  the  recovery 
process.  In  all  other  cases,  the  flow  and 
concentration  of  HAP  should  be  based 
on  the  total  flow  of  wastewater  and 
mass  of  HAP  from  all  batches  of  a  single 
process. 

The  final-rule  requires  a  manufacturer 
of  a  family  of  materials  in  flexible 
(jperation  units  to  determine  the  annual 
average  using  a  procedure  consistent 
with  that  described  by  the  commenter. 
.Specifically,  the  worst-case  product 
would  determine  the  standard  batch, 
and  the  total  flow  of  wastewater  would 
be  ba.sed  on  the  total  flow  of  wastewater 
generated  by  all  batches  manufactured 
in  any  12-month  period.  How-ever,  if 
materials  manufactured  in  the  flexible 
operations  fell  among  more  than  one 
product  not  considered  part  of  a  family 
of  materials,  we  would  consider  these 
separate  processes,  and  the  annual 
average  concentration  and  flow  would 
be  limited  to  the  characteristics  of  each 
process. 

Comment:  Consistent  with  comments 
on  the  definition  of  the  miscellaneous 
organic  chemical  manufacturing 
process,  one  commenter  suggested 
revising  the  definition  of  "maintenance 
wastewater"  to  clarify  that  wastewater 
from  routine  cleaning  operations 
occurring  within  a  batch  process  is  not 
con.sidered  maintenance  wastewater. 
Another  commenter  noted  that  some 
cleaning  operations  are  performed  for 
equipment  preparation  and  to  remove 
inorganic  scale  from  the  equipment  on 
an  occasional,  though  somewhat  regular 
basis.  The  commenter  observed  that 
these  operations  are  performed  between 
batches,  though  not  between  every  batch 
or  even  between  hatches  of  different 


grades.  They  are  performed  when 
maintenance  is  needed  or  plugging  is 
evident.  The  commenter  asked  for 
clarification  that  the  types  of  cleaning     . 
operations  that  do  not  generate 
maintenance  wastewater  are  those 
performed  between  batches  for  the 
purposes  of  changing  grades  and  not 
those  done  to  prepare  equipment  for 
maintenance  or  to  remove  inorganic 
foulants. 

Response:  We  agree  with  the 
commenters  regarding  the  need  to 
exclude  non-routine  cleaning  operations 
from  other  process  wastewater  streams 
and  have  included  them  in  the 
definition  of  "maintenance 
wastewater."  This  issue  is  analogous  to 
the  issue  of  including  vents  from 
routine  cleaning  operations  as  process 
vents  and  covering  other  types  of  events 
under  the  SSM  provisions. 

Comment:  One  commenter  requested 
an  exemption  from  the  offsite 
certification  requirement  in  40  CFR 
63.132(g)(2).  (3)  and  (4)  for  any  facility 
electing  to  discharge  wastewater  streams 
to  a  RCRA-permitted  treatment,  storage, 
and  disposal  facility  (TSDF)  under  40 
CFR  parts  264  and  265.  The  commenter 
asserted  that  a  RCRA  TSDF  should  be 
presumed  to  be  acceptable  compliance 
equipment  for  miscellaneous  organic 
chemical  manufacturing  facilities,  and 
this  presumption  should  be  explicitly 
stated  in  the  final  rule. 

Response:  We  agree  that  RCRA  TSDF 
satisfy  the  compliance  requirements  in 
the  final  rule.  The  proposed  subpart 
FFFF  explicitly  stated  that  performance 
tests,  design  evaluations,  and  related 
monitoring,  recordkeeping,  and 
reporting  would  not  be  required  when  a 
hazardous  waste  incinerator  is  used  to 
meet  emission  limits.  This  provision  is 
retained  in  the  final  rule  through  the 
reference  to  §  63.988(b)(2),  and  it 
applies  to  offsite  treatment  facilities  as 
well  as  affected  sources.  To  simplify 
and  clarify'  the  requirements  for  offsite 
treatment  facilities,  the  final  rule  states 
that  the  affected  source  may  indicate  in 
its  notification  of  compliance  status 
(NOCS)  report  that  it  is  shipping  the 
wastewater  to  an  offsite  treatment 
facility  that  meets  the  requirements  of 
40  CFR  63.138(h),  and  that  the 
wastewater  will  be  treated  as  hazardous 
waste;  this  documentation  may  serve  as 
the  certification  from  the  offsite 
treatment  facility. 

G.  Standards  for  Equipment  Leaks 

Comment:  Three  commenters  stated 
that  the  docket  does  not  support  our 
conclusion  that  the  HON  LDAR  program 
is  the  MACT  floor.  Two  of  the 
commenters  also  opposed  our  approach 
of  assigning  a  single  LDAR  program  to 


each  facility.  They  noted  that  facilities 
do  not  always  use  the  same  LDAR 
program  for  all  of  their  processes. 
According  to  one  commenter,  there  also 
are  numerous  errors  and  inconsistencies 
between  various  background 
memoranda,  the  section  114  ICR 
responses,  and  the  equipment  leaks 
database  that  EPA  distributed  to 
industry,  with  no  documentation  in  the 
docket  to  explain  the  differences.  After 
obtaining  new  information  from  some  of 
the  facilities  in  the  database,  the 
commenter  saw  no  support  for  a 
determination  that  HQN-equivalent 
controls  establish  the  MA(7r  floor  (i.e., 
of  the  estimated  1.220  processes,  only 
34.  or  2.8  percent,  appear  to  have  HON- 
equivalent  programs).  The  other  two 
commenters  indicated  that  the  floor 
(and  standard)  should  be  based  on 
either  the  LDAR  program  in  the  SOCMI 
NSPS  (40  CFR  part  60.  subpart  VV)  or 
subpart  TT  of  40  CFR  part  63  (the 
Generic  ^4ACT). 

Response:  After  considering  the 
comments  and  reviewing  the  available 
data,  we  decided  to  determine  the 
MACT  floor  on  a  process  basis  because 
some  facilities  do  not  implement  the 
same  LDAR  program  for  all  of  their 
miscellaneous  organic  chemical 
manufacturing  processes.  Therefore,  we 
decided  to  reevaluate  the  MACT  floor 
on  a  process  basis.  Before  revising  the 
analysis,  we  also  reviewed  the  specific 
data  entries  that  were  disputed  by  the 
commenters. 

Regrettably,  the  database  that  was 
made  available  to  the  industry  was  not 
consistent  with  the  final  database  that 
we  used  to  develop  the  MACT  floor 
prior  to  proposal.  As  a  result,  many  of 
the  discrepancies  identified  by 
commenters  are  addressed  simply  by 
using  the  correct  database. 

We  also  reviewed  other  changes  that 
the  commenter  recommended  and  made 
corrections  to  the  database  under  the 
following  two  circumstances:  when  a 
process  is  subject  to  the  HON  so  that 
only  the  batch  process  vent  emissions 
are  subject  to  subpart  FFFF.  and  when 
a  facility  representative  informed  the 
commenter  that  a  non-HON  LDAR 
program  or  no  program  is  implemented 
for  a  miscellaneous  organic  chemical 
manufacturing  process.  After  making 
the  revisions,  we  found  51  of  1,139 
processes  are  controlled  to  the  HON 
LDAR  [i.e..  the  best-performing  LDAR 
program  in  use  at  miscellaneous  organic 
chemical  manufacturing  sources),  or  4.5 
percent  controlled.  Based  on  this  result, 
we  could  not  justify  a  MACT  floor  at  the 
HON  level  of  control. 

Therefore,  we  reexamined  the 
processes  subject  to  other  LDAR 
programs  to  develop  a  revised  MACT 
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floor,  A  few  processes  are  subject  to 
LDAR  programs  required  by  the  State  of 
Louisiana,  but  most  other  processes 
subject  1o  LDAR  programs  are 
implementing  \arious  programs 
required  b\-  the  State  of  Texas  or  the 
program  in  40  CFR  part  60,  subpart  V\'. 
For  this  analysis,  we  considered  the 
Texas  programs  and  the  subpart  \'\^ 
program  to  be  essentially  equivalent 
because  they  all  require  only  sensory 
monitoring  for  connectors,  these 
programs  also  are  equivalent  to  the 
program  in  40  CFR  part  6.3.  subpart  TT. 
Only  LDAR  programs  designated  as 
audible/visual/olfactory  {e.g.,  not 
Method  21  monitoring)  were  not 
considered  at  least  equivalent  to  subpart 
TT.  We  found  that  236  of  the  1,139 
processes,  or  21  percent,  were 
controlled  at  least  to  the  subpart  TT 
level.  Therefore,  we  set  the  floor  based 
on  the  requirements  of  40  CFR  part  63, 
subpart  TT. 

Based  on  the  revised  MACT  floor,  we 
conducted  an  analysis  of  the  cost  of 
going  above  the  floor  to  the  40  CFR  part 
63,  subpart  UU,  program.  In  conducting 
this  analysis,  we  revised  our  estimated 
uncontrolled  emissions  for  our  model 
processes  by  using  the  initial  leak  rates 
submitted  by  the  industry  in  their 
comments.  At  the  leak  definitions  of  500 
ppmv  for  connectors  and  valves  and 
1,000  ppmv  for  pumps,  we  calculated 
leak  rates  of  0.35  percent  for  connectors, 
6.47  percent  for  pumps,  and  1.66 
percent  for  valves  from  the  data 
submitted. by  the  industry.  We  also 
compared  these  leak  rates  and  their 
resulting  emission  rates  to  data 
collected  in  the  development  of  the 
Polymers  and  Resins  IV  NESHAP  and 
found  good  agreement.  The  polymers 
and  resins  industry  leak  rates  were  0.61 
percent  for  connectors,  8.71  percent  for 
pumps,  and  1.4  to  1.8  percent  for  valves. 
To  estimate  reductions  achieved  by  the 
LDAR  programs,  we  assumed  that  the 
reduction  achieved  by  the  subpart  UU 
program  would  be  equal  to  the 
emissions  estimated  at  the  performance 
level  of  the  program.  We  assumed  that 
the  subpart  TT  program  w^ould  be  half 
as  effective  as  subpart  UU  for  pumps, 
valves,  and  connectors,  and  that  the 
reductions  for  pressure  relief  valves, 
open-ended  lines,  and  sampling 
connections  would  be  the  same  under 
both  programs. 

We  also  revised  elements  in  our  cost 
analysis  to  address  commenter 
concerns.  The  revised  analysis  assumes 
that  a  facility  required  to  implement  an 
LDAR  program  will  hire  a  subcontractor 
based  on  our  understanding  that  this  is 
the  preferred  and  common  alternative 
over  the  implementation  of  an  in-house 
program.  The  analysis  also  made  use  of 


revised  cost  data  from  the  project  files 
of  the  Polymers  and  Resins  IV  NESHAP. 

The  revised  cost  analysis  shows  that 
for  processes  with  continuous  process 
vents,  the  cost  of  the  subpart  TT 
program  (the  MACT  floor)  is  S3.200/Mg. 
the  cost  of  the  subpart  UU  program  is 
S2,800/Mg,  and  the  incremental  cost  to 
go  beyond  the  MACT  floor  to  the 
subpart  UU  program  is  S470/Mg.  These 
costs  are  considered  reasonable. 
Conversely,  for  batch  processes,  the 
costs  of  the  beyond-the-floor  option 
were  determined  to  be  unreasonable. 
Therefore,  we  decided  to  set  the 
standard  at  the  MACT  floor  for 
processes  with  only  batch  process  vents, 
and  we  selected  the  beyond-the-floor 
option  of  subpart  UU  for  processes  with 
at  least  one  continuous  process  vent. 

Comment:  Several  commenters 
generally  supported  the  pressure  testing 
option  in  §  63.1036(b)  of  subpart  UU, 
which  requires  that  new  or  disturbed 
equipment  be  tested  for  leaks  before  use. 
However,  the  commenters  are 
concerned  that  §63.1036(h)(l)(iii)  could 
be  interpreted  as  requiring  facilities  to 
conduct  leak  tests  whenever  flexible 
hose  connections  are  changed  as  part  of 
a  reconfiguration  to  make  a  different 
product  or  intermediate.  The 
commenters  stated  that  these  leak  tests 
would  be  burdensome  because  (1) 
changing  flexible  hoses  to  make 
different  products  may  occur  as 
frequently  as  daily  or  weekly,  which 
would  substantially  increase  the  cost  of 
conducting  LDAR  programs  and  take 
away  from  operating  time,  resulting  in 
lost  production  and  sales;  (2)  more 
frequent  leak  tests  would  also  result  in 
more  emissions  because  the  equipment 
must  be  purged  to  conduct  the  tests:  and 
(3)  flexible  hoses  that  have  been  water 
tested  would  often  have  to  be  flushed 
with  solvent  prior  to  startup,  which 
would  add  more  turn-around  time  and 
increase  waste  generation.  According  to 
one  commenter,  connecting  flexible 
hoses  in  different  configurations  is  the 
type  of 'routine"  seal  breaks  that  were 
not  intended  to  frigger  LDAR  pressure 
testing  requirements.  Thus,  the 
commenters  recommended  revising 
§63.1036{b)(l)(iii)  to  exempt  all  routine 
seal  breaks  of  flexible  hoses  from  LDAR 
requirements.  One  commenter  also 
recommended  that  pressure  testing  be 
allowed  as  an  option  for  sources  that 
comply  with  the  requirements  in  40 
CFR  part  63,  subpart  TT. 

Response:  We  agree  with  the 
commenters  that  pressure  testing  each 
time  process  equipment  is  reconfigured 
only  by  changing  flexible  hose 
connections  at  a  transfer  station  is 
excessively  burdensome  and  likely  to 
lead  to  more  emissions  than  it  prevents. 


Therefore,  the  pressure  test  option  in 
the  final  rule  allows  this  type  of  routine 
disturbance  without  the  requirement  to 
conduct  a  new  pressure  test.  Since  the 
final  rule  jallows  compliance  with  the 
requirements  of  40  CFR  part  63.  subpart 
UU,  as  an  alternative  to  the 
requirements  of  40  CFR  part  63.  subpart 
TT,  an  owner  or  operator  mav  comply 
with  the  pressure  testing  option  in 
subpart  UU  as  an  alternative  to  the 
requfrements  of  subpart  TT. 

H.  Standards  for  Transfer  Racks 

Comment:  One  commenter  indicated 
the  MACT  floor  for  transfer  racks  was 
established  incorrectly  and  stated  that 
we  have  no  section  1 14  ICR  data  to 
support  the  transfer  racks  MACT  floor 
because  this  information  was  not 
requested  for  the  miscellaneous  organic 
chemical  manufacturing  source 
categor\'.  The  commenter  indicated  that 
using  transfer  rack  data  from  HON 
sources  or  Organic  Liquid  Distribution 
(OLD)  NESHAP  sources  is  not 
appropriate  for  the  miscellaneous 
organic  chemical  manufacturing  source 
categorv.  even  if  it  does  streamline  the 
compliance  process.  The  commenter 
noted  that  the  Group  1  requirements  of 
subpart  G  of  the  HON  apply  to  a 
different  source  categon,'  manufacturing 
different  chemicals  in  continuous, 
generally  high-volume  processes.  The 
commenter  claimed  we  made  a  "leap  of 
faith"  in  assuming  that  the  emission  and 
control  data  for  one  source  category  are 
appropriate  to  another  totally  distinct 
categor}-.  The  commenter  could  find  no 
documentation  indicating  that  subpart  G 
continuous  process  load  rates  and  vapor 
pressure  cutoffs  are  applicable  to  batch 
subpart  FFFF  facilities.  The  commenter 
argued  that  setting  a  MACT  floor  using 
"existing  available  data"  from  a 
different  source  category  is  inconsistent 
with  CAA  requirements  and  requested 
that  an  actual  transfer  rack  MACT  floor 
determination  be  made  prior  to 
establishing  the  subpart  FFFF  control 
requirements. 

Response:  The  MACT  floor  was  based 
on  the  HON  requirements.  We  did  not 
have  any  specific  data  from  our  source 
category,  but  we  relied  on  information 
that  many  of  the  facilities  in  this  source 
category  are  co-located  with  facilities 
subject  to  the  HON.  The  commenter 
objected  to  our  assumptions  because  the 
HON  applies  to  continuous,  high 
volume  production  processes.  Although 
subpart  FFFF  applies  to  many 
processes,  batch  specialty  chemicals  are 
a  major  component  of  the  source 
category,  and  we  agree  that  individual 
products  are  typically  manufactured  in 
lesser  volumes  than  typical  products  in 
the  HON  source  category.  However,  we 
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note  that  transfer  operations,  which  by 
definition  consist  of  the  loading  racks 
for  tank  trucks  and  rail  cars,  are  more 
specific  to  the  size  and  type  of  vessel 
being  loaded  than  the  process  that 
generates  the  products. 

These  tank  trucks  and  rail  cars  are 
standard  in  size  and  configuration  so 
that  the  same  tank  trucks  and  rail  cars 
would  be  expected  to  carry  material 
from  either  source  category.  Further, 
pumps,  loading  arms,  and  vapor 
collection  and  control  equipment  are 
not  as  much  dependent  on  the  process 
that  generates  the  materials  as  the 
product.s  themselves  which  are 
composed  of  either  pure  HAP  or 
solutions  containing  significant 
amounts  of  HAP. 

Our  data  indicate  that  60  percent  of 
the  facilities  that  contain  miscellaneous 
organic  chemical  manufacturing 
processes  also  contain  processes  subject 
to  the  HON.  Additionally,  we  would 
expect  that  transfer  racks  located  at 
these  facilities  would  be  used  to  load 
materials  from  both  HON  and 
miscellaneous  organic  chemical 
manufacturing  processes.  Therefore,  we 
consider  it  reasonable  to  assume  a 
MACT  floor  based  on  the  requirements 
of  the  HON. 

The  HON  standards  were  established 
based  on  the  lowest  yearly  loading  rates 
that  are  controlled  in  the  source 
category.  Because  the  HON  source 
category  manufactures  at  typically 
higher  volume  production  than  what 
would  typically  be  expected  in  the 
miscellaneous  organic  chemical 
manufacturing  source  category,  and 
control  requirements  are  based  on  the 
rack  weighted  average  partial  pressure 
of  HAP.  it  offers  a  conservative 
approach  to  the  MACT  floor  when 
applied  to  the  batch  specialty  chemical 
industry.  Therefore,  onlv  transfer  racks 
that  load  miscellaneous  organic 
chemical  manufacturing  products 
containing  significant  amounts  of  HAP 
are  affected  by  the  control  requirements. 

/  Pollution  Prevention 

Comment:  Three  commenters  stated 
that  the  pollution  prevention  {P2) 
option  should  be  broadened  to  allow 
more  nondedicated  hatch  operations  or 
groups  of  nondedicated  batch 
operations  to  use  P2  for  compliance. 
The  commenters  maintained  that 
calculating  and  tracking  HAP  factors  for 
individual  nondedicated  processes 
would  not  be  viable  for  small 
operations.  One  commenter  was 
concerned  that  only  dedicated  solvent 
recover\'  operations  may  be  included  in 
a  P2  demonstration;  nondedicated 
solvent  recovery  operations  may  not  be 
considered  in  conjunction  with  the 


processes  for  which  they  recover 
solvents  for  the  P2  alternative  standard. 
Similarly,  another  commenter  stated 
that  the  proposal  is  not  viable  because 
waste  solvents  from  numerous 
nondedicated  batch  processes  are 
collected  and  refined  at  a  central 
recovery  unit,  and  §  63.2495(b)(2)  of  the 
proposed  rule  would  ppsclude  the 
merging  of  nondedicated  solvent 
recovery  with  other  processes.  The 
commenter  suggested  including  all  of 
the  operations  in  the  calculation  of  a 
HAP  consumption  factor  (including 
nondedicated  recovery  operations  that 
receive  and  recover  solvents  for  the 
operations).  In  addition,  the  commenter 
suggested  that  the  production  rate 
should  exclude  isolated  intermediates  to 
appropriately  reflect  the  benefits 
achieved  when  measures  are  taken  to 
eliminate  isolation  of  intermediates. 
Because  the  boundaries  are  well 
defined,  the  commenter  indicated  that 
such  an  approach  would  be  clearer  to 
implement  and  enforce.  To  incorporate 
this  approach,  the  commenter  suggested 
adding  a  statement  to  the  rule  that  says 
you  may  comply  with  the  P2  option  for 
multiple  processes  and  associated 
recovery  operations  if  the  Administrator 
approves  your  P2  methodology 
submitted  in  the  precompliance  report. 

Response:  After  examining  the 
approach  suggested  by  the  commenters, 
we  have  concerns  that  it  would  not  be 
consistent  with  the  goals  of  P2  and  also 
would  not  preserve  the  reductions  in 
HAP  consiunption  that  would  occur  if 
the  P2  alternative  were  limited  to  each 
product.  The  commenters  suggested 
facilitywide  groupings  to  demonstrate 
overall  reductions  in  the  HAP 
consumption  factors.  One  of  our  major 
concerns  stems  from  the  fact  that 
specialty  chemical  facilities  will  not 
manufacture  the  same  products  from  the 
baseline  years  to  the  contemporaneous 
period.  Under  their  suggested  grouping 
concept,  however,  a  baseline  factor 
could  be  developed  from  a  different  set 
of  products  than  those  in  the 
contemporaneous  period.  In  this 
situation,  a  facility  could  demonstrate  a 
reduction  in  the  HAP  factor  by  simply 
not  manufacturing  products  that  have 
high  HAP  consumption.  Although  these 
efforts  could  result  in  a  net  benefit  to 
the  envirorunent,  they  are  not 
considered  P2  strategies  and,  therefore, 
an  owner  or  operator  should  not  take 
credit  for  these  changes.  Secondly, 
using  the  same  groupings  concept,  a 
manufacturer  could  effectively  reduce 
the  overall  usage  of  HAP  in  a 
production  process  in  any  given  year, 
but  increase  the  HAP  factor  for  that 
product  and  still  meet  the  grouping 


target  reductions,  but  not  the  target 
reductions  on  individual  product  lines. 
This  would  effectively  allow  an  owner 
or  operator  to  comply  with  a  P2 
alternative  that  could  increase  the 
inefficiency  and  waste  within  a  process. 
Therefore,  combining  processes  or 
groups  of  processes  as  suggested  by  the 
commenters  is  not  appropriate,  and  we 
have  not  revised  the  alternative  per  the 
commenter's  requests. 

We  also  clarified  language  regarding 
merging  processing  steps  conducted 
offsite  to  onsite  for  the  purposes  of 
redrawing  a  process  boundary  and 
claiming  a  reduction  in  consumption. 
For  example,  a  solvent  recovery  step 
conducted  offsite  or  as  part  of  another 
process  cannot  later  be  moved  onsite  or 
to  another  process  and  used  to  claim  a 
reduction  in  consumption.  Such  a 
strategy  does  not  result  in  true  emission 
reductions,  but  rather  is  a  result  of 
moving  process  boundaries. 

Comment:  Several  commenters  were 
concerned  that  the  proposed  P2  option 
would  not  allow  for  the  generation  of 
HAP  other  than  HAP  being  used  in  the 
process.  They  noted  that  based  on  the 
definition  of  "consumption"  and 
§  63.2495(b)  of  the  proposed  rule,  if  the 
HAP  used  by  the  process  are  not  the 
same  as  those  generated  in  the  process, 
then  the  generated  HAP  must  meet  the 
otherwise  applicable  standards.  One 
commenter  suggested  revising  the 
definition  of  consumption  to  include 
HAP  generated  in  the  process,  and  the 
other  commenters  suggested 
incorporating  generated  HAP  into  the 
calculation  of  the  HAP  factor  or  the 
target  HAP  reduction. 

Response:  We  do  not  agree  with  the 
suggested  changes.  The  P2  alternative 
specifies  that  HAP  generated  in  the 
process  that  are  not  introduced  into  the 
process  and  part  of  the  consumption 
factor  must  be  controlled  per  the 
standard  requirements.  This  restriction 
is  needed  to  ensure  that  reductions 
anticipated  from  the  implementation  of 
the  alternative  will  occur.  Consider  a 
situation  where  the  incoming  quantity 
of  HAP  is  considerably  less  than  the 
amount  of  HAP  generated  in  the 
process.  Further,  suppose  the  entire 
quantity  of  HAP  generated  in  the 
process  is  emitted  through  a  process 
vent  [i.e..  no  waste  or  wastewater).  If  the 
P2  alternative  were  to  allow  the  quantity 
of  HAP  generated  to  be  considered  as 
part  of  the  consumption  factor,  then  the 
P2  standard  could  be  met  by  capturing 
and  recovering  only  65  percent  of  the 
HAP  emitted,  which  may  not  preserve 
the  reductions  we  anticipated  from  the 
implementation  of  the  standards  as 
written.  Therefore,  we  have  not 
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modified  the  alternative  according  to 
the  commenters'  requests. 

/.  Initial  Compliance 

Comment:  Several  commenters 
indicated  that  the  proposed 
requirements  to  complete  initial 
conjpliance  demonstrations  and  submit 
the  NOCS  report  by  the  compliance  date 
are  unworkable  and  unreasonablv  and 
unfairly  shorten  the  3-year  compliance 
period.  Based  on  the  commenters' 
experience,  the  entire  3-year  period  is 
needed  to  permit,  plan,  design,  procure, 
install,  and  shakedown  the  equipment 
necessan,'  for  MACT  compliance.  In 
addition,  the  1,50-day  period  after  the 
compliance  date  that  other  rules  allow- 
before  the  NOCS  report  is  due  allows 
facilities  to  properly  test  their  control 
systems,  perform  necessary  shakedown 
operations,  and  set  the  parametric 
operating  limits  using  actual  data.  The 
commenters  requested  that  the  final  rule 
defer  to  the  General  Provisions 
regarding  the  timeline  for  initial 
compliance  demonstrations  and  allow 
the  NOCS  report  to  be  submitted  no 
later  than  150  days  after  the  compliance 
date.  Another  commenter  requested  that 
area  sources  that  become  major  sources 
be  allowed  up  to  3  years  to  comply  with 
the  final  rule  because  the  level  of  effort 
would  be  the  same  as  for  any  existing 
source  when  the  rule  is  promulgated. 
Response:  We  accept  the  argument 
that  some  facilities  with  numerous 
processes  and  controls  may  need  the 
full  3  years  from  the  promulgation  date 
to  the  compliance  date  to  bring  all  of  the 
equipment  on-line  before  completing 
the  initial  compliance  demonstration. 
Therefore,  we  decided  to  change  the  due 
date  for  the  NOCS  report.  In  the  final 
rule,  the  NOCS  report  for  all  sources, 
including  area  sources  that  become 
major  sources,  is  due  no  later  than  150 
days  after  the  compliance  date.  In 
addition,  the  final  rule  specifies  that  the 
compliance  date  for  area  sources  that 
become  major  sources  is  3  years  after 
the  area  source  becomes  a  major  source. 

Comment:  Several  commenters 
indicated  that  references  to 

§  63. 1257(d)(2Kii)  of  the  pharmaceutical 
MACT  in  the  proposed  rule 
inappropriately  restrict  the  use  of 
engineering  assessments.  The 
commenters  indicated  that  the  rule 
should  not  require  sources  to 
demonstrate  that  the  calculation 
methods  specified  in  the  rule  are  not 
appropriate  in  order  to  be  allowed  to 
calculate  uncontrolled  HAP  emissions 
using  an  engineering  assessment.  The 
commenters  also  objected  to  language  in 
§63.1257(dK2Kii)  that  restricts  the  use 
of  modified  equations  to  those  that  the 
source  can  demonstrate  have  been  used 


to  meet  other  regulatorv'  obligations.  The 
commenters  indicated  "that  thev  should 
only  be  required  to  show  that  the 
selected  method  for  determining 
uncontrolled  HAP  emissions  is 
appropriate,  and  that  it  has  no  impact 
on  the  applicability  assessment  or 
compliance  determination. 

Response:  We  did  not  revise  the 
restrictions  on  the  use  of  the  modified 
equations  as  requested  because  the 
suggested  changes  would  not  maintain 
our  objective  of  having  a  replicable 
compliance  protocol  that  is  applied 
consistently  across  the  source  categorv'. 
Therefore,  the  final  rule,  like  the 
proposed  rule,  restricts  the  use  of 
engineering  assessments  to  situations 
where  the  equations  are  not  appropriate. 

Comment:  Several  commenters 
requested  that  the  procedures  for 
calculating  uncontrolled  HAP  emissions 
be  modified  in  the  final  rule  so  that  it 
represents  'post  condenser"  emissions 
if  the  condenser  is  recovering  HAP  for 
reflux,  reuse,  or  use  as  a  fuel.  The 
commenters  stated  that,  for  many  types 
of  emission  events,  the  proposed 
equations  would  require  the  use  of  the 
vessel  temperature  rather  than  the 
temperature  of  the  receiver  that  receives 
condensed  liquid.  The  commenters 
indicated  that  the  procedures  ignore  the 
emission  reduction  realized  by  the 
condenser,  inflates  the  uncontrolled 
emissions,  and  is  inconsistent  with  the 
MACT  floor  database. 

Response:  We  disagree  with  the 
suggested  change.  Our  position  is  that 
uncontrolled  emissions  should  be 
determined  at  the  point  the  vent  stream 
leaves  the  process  and  prior  to  entering 
any  control  device.  A  condenser  that 
meets  the  definition  of  "process 
condenser"  is  considered  integral  to  the 
process,  and  uncontrolled  emissions  are 
calculated  at  the  outlet  of  the  condenser. 
Process  condensers  must  initiate  vapor- 
to-liquid  phase  change  in  an  emission 
stream  from  equipment  that  operates 
above  the  boiling  or  bubble  point, 
including  condensers  located  prior  to  a 
vacuum  source.  All  other  condensers 
serve  primarily  to  reduce  or  remove  air 
pollutants,  with  or  without  some 
product  recover}'  benefits;  therefore, 
uncontrolled  emissions  should  be 
calculated  prior  to  the  condenser.  This 
approach  does  not  inflate  uncontrolled 
emissions;  it  characterizes  them 
properly.  Furthermore,  if  a  condenser  is 
determined  to  be  an  air  pollution 
control  device,  the  removal  efficiency  is 
included  as  part  of  the  overall  control 
efficiency  for  the  process;  it  does  not 
ignore  the  emission  reduction  realized 
by  the  condenser.  Finally,  we  consider 
the  approach  to  be  consistent  with  our 
database  because  we  provided  clear 


instructions  with  the  ICR  regarding  how 
to  report  emissions  fircm  condensers, 
and  we  trust  that  most  respondents 
followed  those  instructions. 

Comment:  Two  commenters  objected 
to  the  proposed  requirements  for  testing 
control  devices  that  treat  emissions  from 
batch  process  vents  under  absolute  or 
hypothetical  worst-case  conditions,  as 
described  in  the  Pharmaceutical 
Production  MACT  (§63.1257{h)(8l).  One 
of  the  commenters  was  concerned  that 
facilities  would  be  forced  to  generate 
unwanted  or  off-specification  material 
in  order  to  satisfy  the  requirements  for 
worst-case  conditions.  This  commenter 
requested  that  the  final  rule  either  defer 
to  the  General  Provisions  at  §  63.7{eKl), 
which  require  testing  under  normal 
operating  conditions,  or  replace 
paragraph  §  63.2470(c)  in  its  entirety 
with  a  reference  to  the  performance  test 
requirements  of  40  CFR  part  63,  subpart 
SS.  The  second  commenter  stated  that 
the  worst-case  testing  provisions  are 
technically  infeasible  and  unjustified 
based  on  existing  EPA  regulations.  That 
commenter  noted  that  the  Polymers  and 
Resins  IV  NESHAP  recognized  this  issue 
and  require  sources  to  test  under  worst- 
case  actual  production  conditions  as 
opposed  to  hypothetical  worst-case 
condiUons  (i.e.,  §  63.1325(c)  of  subpart 
JJJ). 

One  commenter  also  suggested  that 
worst-case  conditions  mav  not  always 
occur  at  the  highest  pollutant  loading. 
According  to  the  commenter.  the  control 
efficiency  of  thermal  oxidizers  generally 
increases  as  the  loading  increases,  and 
the  more  challenging  compliance 
demonstration  would,  therefore,  occur 
under  actual/normal  operating 
conditions  when  the  pollutant  loading 
is  changing  several  times  over  the 
course  of  a  batch  cycle.  The  commenter 
requested  that  the  final  rule  allow 
facilities  the  option  of  using  either  the 
Polymers  and  Resins  IV  NESHAP  testing 
protocols  or  the  Pharmaceutical 
NESHAP  testing  protocols  as  a  site- 
specific  election  in  the  pre-test 
protocols  that  facilities  must  submit 
prior  to  testing. 

Response:  We  disagree  with  the 
commenters'  suggestion  that  sources  be 
allowed  to  conduct  performance  tests 
under  "normal  operating  conditions." 
Specifically,  we  disagree  with  a 
commenter's  contention  that  operators 
would  be  forced  to  generate  unwanted 
or  off-specification  material  m  order  to 
satisfy'  the  requirements  of  worst-case 
conditions.  The  final  rule,  like  the 
proposed  rule,  allows  the  source  to  test 
under  "hypothetical  worst-case 
conditions"  as  an  alternative  to  testing 
under  absolute  worst-case  conditions. 
Hypothetical  worst-case  conditions  are 
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simulated  test  conditions  that,  at  a 
minimum,  contain  the  highest  HAP  load 
of  emissions  that  would  be  predicted  to 
be  vented  to  the  control  device  based  on 
an  emission  profile  developed  by  the 
owner  or  operator.  For  example,  an 
owner  or  operator  could  arrange  to  boil 
off  a  more  volatile  compound  than  those 
actually  used  in  processes  in  separate 
equipment  that  can  be  connected  to  the 
ductwork  upstream  of  the  control  device 
(if  the  emissions  profile  shows  that  this 
would  represent  worst-case  conditions 
for  the  control  device)  and  then  test  the 
control  device.  In  this  example,  the 
owner  or  operator  would  not  have  to 
manufacture  anv  unplanned  products  or 
generate  products  that  do  not  meet 
normal  specifications. 

Also,  when  sources  test  under  worst- 
case  conditions,  this  should  eliminate 
(or  at  least  reduce)  the  need  for  any 
retesting  at  a  later  date  when  conditions 
change.  If  a  source  tested  under  "normal 
operating  conditions,"  then  any  change 
from  these  conditions  could/should 
trigger  a  need  to  retest  the  source  under 
the  "revised"  normal  operating 
conditions.  The  concept  of  worst-case 
conditions  allows  sources  to  anticipate 
potential  changes  so  that  only  one 
(initirill  test  is  generally  required. 

We  agree  witn  the  commenter's 
assertion  that  worst-case  conditions  for 
thermal  oxidizers  may  not  occur  at  the 
highest  pollutant  loading.  One  extreme 
is  when  inlet  concentrations  are  low 
(less  than  1,000  ppmv).  For  these  inlet 
conditions,  the  final  rule  allows 
compliance  with  a  20  ppmv  outlet 
concentration  limit  instead  of  requiring 
98  percent  reduction.  For  streams  with 
higher  concentrations,  higher  loads  are 
likely  associated  with  higher  flowrates. 
As  the  flowrate  increases,  residence 
time  in  the  combustion  chamber 
decreases,  which  could  reduce 
performance.  Therefore,  we  require  the 
test  at  highest  load. 

Comment:  One  commenter  stated  that 
facilities  should  be  able  to  use  the 
results  of  compliance  testing  in  one 
reactor  configuration  done  under 
another  MACT  standard  for  an  identical 
configuration  regulated  under  40  CFR 
part  63.  subpart  FFFF.  even  if  the  HAP 
vent  to  two  separate,  vet  identical 
control  devices. 

Rfsponse:  The  final  rule  does  not 
allow  sources  to  "borrow"  test  results 
from  one  control  device  and  applv  those 
results  to  another  "identical"  control 
device.  Factors  other  than  the  design  of 
a  control  device  can  affect  its 
performance  and.  therefore,  each  control 
device  must  be  tested  separately. 

Comment:  One  commenter  requested 
that  we  allow  facilities  the  option  of 
using  EPA  Method  320  for  anv  initial 


compliance  option  for  batch  or 
continuou.i  streams  and  allow  the  use  of 
EPA  Method  320  for  continuous 
emission  monitoring  systems  (CEMS) 
that  monitor  HF,  other  fluorochemicals, 
and  halogenated  compounds  in  addition 
to  those  that  monitor  HCl. 

Response:  We  agree  with  the 
commenter  that  EPA  Method  320. 
Fourier  Transform  Infrared  (FTIR),  is  an 
acceptable  method  to  demonstrate 
compliance  for  any  type  of  batch  or 
continuous  vent  stream.  Therefore,  the 
final  rule  includes  EPA  Method  320  as 
an  option  for  measuring  any  of  the  listed 
HAP  in  a  vent  stream.  We  note, 
however,  that  unless  Method  320  has 
been  validated  at  a  "similar  source,"  the 
tester  must  validate  Method  320  for  that 
application  by  following  the  procedures 
in  Section  13  of  Method  320.  To  clarify 
the  requirements  for  CEMS, 
§  63.2450(g){l)(i)  of  the  final  rule 
specifies  that  a  monitoring  plan  is 
required  for  CEMS  other  than  an  FTIR 
meeting  Performance  Specification  (PS) 
15  to  measure  hydrogen  halide  and 
halogen  HAP,  rather  than  only  HCl. 

Comment:  Three  commenters 
requested  changes  and  clarification  of 
the  requirements  for  establishing 
operating  limits.  One  commenter 
requested  that  the  requirements  be 
consistent  with  those  in  §  63.1334(b)(3) 
of  40  CFR  part  63,  subpart  JJJ.  A  second 
commenter  interpreted  the  proposed 
language  to  mean  that  an  average  is 
calculated  from  the  values  of  the  three 
test  runs  and  then  an  engineering 
analysis  may  be  applied  to  establish  an 
operating  limit  that  accounts  for 
expected  process  variation.  That 
commenter  also  requested  a  description 
of  the  process  to  be  used  and  the 
timeframe  under  which  the 
Administrator  will  conduct  the  review 
and  approval  of  operating  limits 
established  in  accordance  with 
§  63.2470(e){3}(i)  of  the  proposed  rule. 

A  third  commenter  took  issue  with 
the  requirement  that  the  operating 
parameter(s)  be  set  at  the  average  Vcdue 
measured  during  the  performance  test. 
The  commenter  noted  that  other 
chemical  industry  regulations  allow  the 
measured  value  to  be  adjusted  based  on 
engineering  assessment  and  claimed 
that  this  is  critical  because  performance 
tests  must  be  run  at  representative 
conditions  because  of  process 
variability,  production  schedules,  and 
ambient  conditions,  e.g.,  a  condenser 
may  be  tasted  on  a  cool  day  but  the 
outlet  temperature  for  compliance  must 
reflect  the  hottest  day  as  well. 

Response:  The  final  rule  references 
the  procedures  in  40  CFR  part  63, 
subpart  SS,  for  establishing  operating 
limits,  except  that  for  control  devices 


used  for  batch  process  vents, 
§  63.2460(c)(3)  specifies  additional 
procedures  for  setting  the  limits. 
Although  the  provisions  differ  slightly 
from  what  is  described  bv  the  third 
commenter  in  that  the  performance  test 
must  be  conducted  at  worst-case 
conditions,  owners  or  operators  can 
utilize  engineering  assessments  to 
develop  either  a  single  limit  for  the 
entire  process  or  multiple  levels  for 
different  emission  episodes  within  the 
process.  These  requirements  ensure  that 
the  performance  test  captures 
challenging  conditions  that  are  not 
always  present  because  of  the  variable 
nature  of  batch  vents.  If  no  Group  1 
batch  process  vents  are  vented  to  the 
control  device,  then  operating  limits 
may  be  set  using  the  results  of  the 
performance  test  and  engineering 
assessment  procedures  as  specified  in 
subpart  SS  and  consistent  with  the 
procedures  described  by  the  commenter. 
For  batch  process  vents,  we  consider  it 
appropriate  that  the  initial  compliance 
procedures  in  40  CFR  part  63,  subpart 
FFFF,  be  consistent  with  the  procedures 
in  40  CFR  part  63,  subpart  GGG. 

The  final  rule  explicitlv  states  in 
§  63.2460(c)(3)  that  operating  limits 
based  on  the  results  of  performance  tests 
supplemented  by  other  information 
must  be  reported  in  the  source's 
precompliance  report  and  approved  by 
the  Administrator.  However,  operating 
limits  based  on  the  average  of  the  three 
test  runs  do  not  require  preapproval. 
The  final  rule,  like  the  proposed  rule, 
also  requires  the  owner  or  operator  to 
submit  in  the  precompliance  report  the 
test  conditions,  data,  calculations,  and 
other  information  used  to  establish 
operating  limits  in  accordance  with 
§  63.2460(c)(3).  The  precompliance 
report  will  be  approved  or  disapproved 
within  90  days  after  receipt  by  EPA. 

CD/7Imen^•  Several  commenters 
indicated  that  the  proposed  rule  did  not 
address  situations  where  a  process  has 
both  batch  and  continuous  unit 
operations  or  cases  where  batch  vents 
and  continuous  vents  are  combined  into 
a  common  header  system.  Another 
commenter  suggested  that  batch  vents 
manifolded  together  with  continuous 
process  vents  should  be  treated  as 
continuous  process  vents.  Two  of  the 
commenters  suggested  that  we  resolve 
the  issue  of  combined  vent  streams  by 
deferring  to  40  CFR  part  63,  subpart  SS. 
for  regulation  of  process  vents.  One 
commenter  noted  that  subpart  SS 
contains  language  at  §  63.982(f)  that 
governs  how  compliance  with 
manifolded  vents  is  determined  and 
requested  that  this  concept  also  be 
extended  to  allow  for  control  devices 
that  control  vents  subject  to  more  than 
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one  MACT  standard,  where  completion 
of  a  successful  compliance 
determination  for  one  standard  meets 
the  compliance  detormination 
requirements  of  the  other  MACT 
standards  where  the  control  device 
controls  similar  HAP.  Other 
commenters  suggested  that  we  allow 
compliance  demonstrations  for 
combined  streams  similar  to  the 
provisions  under  the  Generic  MACT  for 
the  Polycarbonate  Production  source 
category  (40  CFR  part  63.  subpart  YY). 
and  add  a  definition  of  "combined  vent 
stream"  based  on  the  definition  in  40 
CFR  63.1101  (subpart  YY). 

Rpsponse:  The  final  rule  clarifies 
requirements  for  combined  streams  in  a 
manner  similar  to  that  described  in 
§  63.982(f).  but  extends  these 
requirements  to  deal  with  batch  process 
vents  and  wastewater  vent  streams.  For 
a  combined  stream,  if  any  of  the 
continuous  process  vent  streams  within 
the  aggregated  stream  would  be  Group 
1  by  themselves  and  the  batch  streams 
are  not  Group  1.  then  the  provisions  of 
subpart  SS  may  be  followed  in 
demonstrating  98  percent  control  of  the 
combined  aggregate  stream.  If  a 
combined  stream  contains  Group  1 
batch  process  vents,  then  the  initial 
compliance  provisions  for  batch  process 
vents  must  be  followed  in 
demonstrating  98  percent  control  of  the 
combmed  aggregate  stream.  Also,  the 
final  rule  does  not  allow  an  option  to 
raise  the  TRE  above  1.0  using  a  recovery 
device. 

Subpart  SS  requires  that  the 
performance  test  be  conducted  at 
maximum  representative  operating 
conditions  and  only  over  the  batch 
emission  episodes  that  result  in  the 
highest  organic  HAP  emission  rate  that 
is  achievalale  durmg  the  6-month  period 
that  begins  3  months  before  and  ends  3 
months  after  the  compliance 
assessment.  In  contrast,  the  initial 
compliance  provisions  for  batch  process 
vents  provided  in  the  proposed  rule 
would  require  that  the  test  be  conducted 
at  worst-case  conditions.  For  industries 
where  products  and  operations  remain 
fairly  constant,  there  should  be  no 
significant  difference  between  the 
"worst -case  conditions"  described  by 
the  batch  process  vent  initial 
compliance  provisions  and  the 
"maximum  representatt\e"  conditions 
required  by  subpart  SS.  However,  for 
control  devices  that  might  see  a  wide 
variability  of  products  and  emission 
stream  characteristics,  such  as  those  in 
the  miscellaneous  organic  chemical 
manufacturing  industry,  the  test 
required  by  subpart  SS"  may  not  be 
representative  at  a  later  date  when 
products  have  changed.  Therefore, 


compliance  with  the  batch  testing 
provisions  is  a  more  comprehensive 
requirement,  and  we  are  inclined  to 
retain  it  under  most  circumstances. 
However,  in  cases  where  the  combined 
stream  includes  Group  2  batch  process 
vents  and  no  Group  1  batch  process 
vents,  we  agree  that  owners  and 
operators  should  be  allowed  to  follow 
the  compliance  demonstration 
requirements  of  subpart  SS. 

A  second  issue  occurs  when 
combining  streams  changes  the 
characteristics  of  the  aggregate  stream 
such  that  less  emission  reduction  may 
occur.  Because  control  requirements  are 
98  percent  under  both  the  batch 
provisions  and  continuous  (subpart  SS) 
provisions,  this  is  not  an  issue  for 
streams  routed  to  control  devices. 
However,  for  recover^'  devices,  there  are 
differences  between  meeting  95  percent 
recovery  under  the  batch  process  vent 
provisions  and  meeting  a  TRE  index 
under  subpart  SS.  For  example,  the 
overall  required  emission  reductions 
could  be  lessened  by  combining  a 
number  of  low-concentration  batch 
streams,  that  would  not  trigger  control 
under  the  batch  requirements,  with  a 
rich  continuous  stream  that  would 
require  significant  control  or  recover>'  of 
material  by  itself,  which  would  raise'the 
outlet  TRE  value  at  the  outlet  of  the 
recovery  device  and  allow  use  of  an 
ineffective  recovery  device  and  no 
further  control.  Similarly,  emission 
reductions  could  be  lessened  by 
aggregating  rich  batch  vents  (w'ith 
uncontrolled  emissions  of  greater  than 
10.000  Ib/yr)  with  continuous  vents  and 
allowing  less  than  95  percent  control  by 
meeting  the  TRE.  In  either  case,  the  use 
of  a  recoverv'  device  to  raise  the  TRE 
index  above  1.0  could  result  in  actual 
emissions  above  the  level  required  had 
the  streams  not  been  aggregated  and, 
therefore,  we  are  not  allowing  this 
option.  Thus,  all  Group  1/Group  2 
determinations  for  vent  streams  must  be 
made  prior  to  aggregation  and  prior  to 
any  recover)'  device. 

K.  Ongoing  Compliance 

Comment:  One  commenter  requested 
that  the  monitoring  provisions  be 
modeled  after  40  CFR  part  63.  subpart 
SS,  for  continuous  vents,  and  that  we 
establish  a  similar  cost-effective  level 
for  batch  process  vents.  Another 
commenter  stated  that  the  requirements 
for  continuous  parameter  monitoring 
systems  (CPMS)  are  more  fullv  and 
correctly  covered  in  subpart  SS  and  that 
the  periodic  verification  requirements  of 
§  63.2470(f)  are  duplicative  of  title  V. 
wasteful,  and  unnecessary'. 

Response:  We  decided  "to  streamline 
the  compliance  procedures  and  promote 


consistency  among  rules  by  referencing 
subpart  SS  in  its  entirety  for  most  of  the 
monitoring  requirements.  For  batch 
process  vents,  however,  we  retained 
some  additional  monitoring  provisions 
from  the  proposed  rule  that  are  based  on 
requirements  in  subpart  GGG  (the 
Pharmaceuticals  Production  NESHAP). 
One  of  these  provisions  allows  the 
owner  or  operator  to  set  monitoring 
parameter  values  {i.e..  operating  limits) 
at  levels  other  than  what  were  obtained 
from  the  performance  test. 

A  second  provision  consistent  with 
subpart  GGG  is  the  "periodic 
verification"  procedure  for  control 
devices  with  inlet  HAP  emissions  less 
than  1  tpy  (§  63.2460(c)(5)  in  the  final 
rule).  We  do  not  agree  with  the 
suggestion  that  title  V  periodic 
monitoring  requirements  are  duplicative 
for  control  devices  with  less  than  1  tpv 
HAP  load.  The  title  V  periodic 
monitoring  requirements  in  40  CFR 
70.6(a)(3)(i)(B)  apply  only  where  an 
underlying  applicable  requirement  such 
as  NESHAP  require  no  monitoring  of  a 
periodic  nature.  Thus,  the  title  V 
periodic  monitoring  requirements  will 
not  apply  where  the  monitoring 
requirements  of  suboart  FFFF  do  apply. 

A  third  provision  based  on  subpart 
GGG  is  the  option  to  establish  averaging 
periods  over  either  an  operating  block  or 
an  operating  day.  This  provision  mav  be 
useful  if  each  batch  is  not  always 
completed  within  an  operating  day  or 
when  an  owner  or  operator  elects  to  set 
multiple  operating  limits  for  different 
emission  episodes. 

Comment:  One  commenter  stated  that 
the  proposed  monitoring  and  reporting 
requirements  do  not  meet  the  enhanced 
monitoring  requirements  as  set  forth  in 
section  114(a)(3)  of  the  CAA  and. 
therefore,  are  "arbitrary  and 
capricious."  The  conmienter  indicated 
that  some  sources  are  exempted  from 
"any  truly  effective  monitoring  strateg>'" 
and  that  "sources  with  greatest  H..\P 
emissions,  which  fall  outside  the  MACT 
floor  due  to  size,  have  loosest 
monitoring  requirements," 

Response:  We  disagree  with  the 
commenter's  assertions.  The  final  rule, 
like  the  proposed  rule,  requires 
monitoring  of  all  control  devices.  To 
minimize  the  burden  on  small 
operations  (e.g.,  small  control  devices 
controlling  batch  process  vents),  the 
monitoring  requirements  differ  for 
lower-emitting  sources;  however,  these 
sources  are  not  "sources  with  the 
greatest  HAP  emissions."  In  addition. 
§  63.2525(e)  of  the  final  rule  requires 
recordkeeping  of  emission  points  that 
fall  outside  of  the  MACT  threshold  for 
control  to  be  sure  that  these  points 
remain  below  the  threshold. 
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Comment:  Two  commenters  took 
issue  with  the  monitoring  requirements 
for  catalytic  oxidizers.  The  first 
commenter  claimed  that  testing  of  the 
catalyst  activity  is  unnecessary  (as  long 
as  the  tf>mperature  differential  is 
maintained,  the  catalyst  is  effective);  is 
inconsistent  with  the  requirements 
under  other  rules  that  frequently  share 
the  device:  and  would  force  annual 
outages  of  the  control  device  for 
sampling  with  significant  negative 
environmental  impacts  and  costs.  The 
commenter  recommended  that  the 
monitoring  requirements  for  catalytic 
oxidizers  be  based  on  the  40  CFR  part 
63,  subpart  SS,  requirements,  which  are 
based  on  the  HON  requirements.  The 
other  commenter  suggested  that  vendor 
guarantees/vvarranties  for  catalvtic 
incinerators  be  allowed  as  an  alternative 
to  the  annual  catalyst  test  or  quarterly 
temperature  differential  check.  This 
commenter  noted  that  some  catalyst 
vendors  will  supply  a  warranty  if 
certain  work  practices  are  followed, 
such  as  raising  the  inlet  temperature 
according  to  a  set  schedule.  This 
commenter's  experience  indicated  that 
temperature  differential  set  at  maximum 
load  across  the  bed  is  not  a  particularly 
good  indicator  of  catalyst  activity  for  a 
variable  process  vent  stream. 

A  thira  commenter  expressed  support 
for  the  monitoring  requirements  for 
catalylic  oxidizers  in  the  proposed  rule, 
hut  requested  that  we  make  it  clear  that 
the  catalyst  activity  test  is  not  the  only 
compliance  alternative  allowed  and 
define  what  an  annual  cataly.st  test 
entails.  The  commenter  further  stated 
that,  if  a  performance  test  must  be  done 
annually,  EPA  should  consider  if  the 
cost  of  a  performance  test  [e.g.  $15,000) 
can  be  justified  annually.  If  verifying  the 
catalyst  activity  does  not  require  a 
performance  test,  then  the  commenter 
stated  EPA  should  establish  guidelines 
on  how  to  conduct  the  annual  test. 

Response:  We  agree  that  maintaining 
a  temperature  differential  across  the  bed 
is  evidence  that  the  catalyst  is  effective, 
and  it  is  a  valid  means  of  demonstrating 
ongoing  compliance.  It  also  is  the 
requirement  specified  in  subpart  SS  and 
many  other  rules  and  by  referencing 
subpart  SS.  it  is  included  in  the  final 
ride.  However,  we  also  included  the 
catalyst  test  option  from  the  proposed 
rule  because,  as  one  commenter  points 
out,  it  is  difficult  to  maintain  the 
required  differential  across  the  catalyst 
bed  when  the  organic  load  into  the 
catalytic  incinerator  fluctuates,  even 
though  it  may  actually  still  be  achieving 
the  same  reduction  efficiency.  This 
could  be  a  particular  concern  when  the 
initial  performance  test  must  be 
Conducted  under  worst-case  conditions. 


which  generally  is  the  maximum  load. 
This  option  requires  catalyst  bed  inlet 
temperature  monitoring  and  an  annual 
catalyst  activity  level  check.  When 
monitoring  only  the  inlet  temperature, 
the  catalyst  activity  level  check  also  is 
needed;  unlike  thermal  oxidizers, 
catalytic  oxidizer  performance  cannot 
be  ensured  simply  by  monitoring  the 
operating  temperature.  Catalyst  beds  can 
become  poisoned  and  rendered 
ineffective  without  any  apparent  change 
in  operation.  An  activity  level  check  can 
consist  of  passing  an  organic  compound 
of  known  concentration  through  a 
sample  of  the  catalyst,  measuring  the 
percentage  reduction  of  the  compound 
across  the  catalyst  sample,  and 
comparing  that  percentage  reduction  to 
the  percentage  reduction  for  a  fresh 
sample  of  the  same  type  of  catalyst. 
Based  on  information  from  a  company 
that  offers  such  services,  the  cost  is  less 
than  S800. 

We  do  not  agree  that  vendor 
guarantees  based  on  following  specific 
work  practices  are  an  acceptable 
alternative  for  monitoring  the 
performance  of  catalytic  oxidizers.  Our 
experience  is  that  the  performance  of  air 
pollution  control  devices  can  degrade 
over  time  if  they  are  not  properly 
maintained,  and  that  most  owners  and 
operators  try  to  follow  the  vendor's 
recommended  work  practices  as  a 
preventative  measure.  In  some  cases,  the 
vendor  guarantees  are  only  valid  during 
the  first  year  of  operation  of  the  control 
device.  More  importantly,  basing 
compliance  solely  on  vendor  guarantees 
(that  are  tied  to  work  practices)  would 
mean  that  an  "unexpected" 
deterioration  in  the  performance  of  the 
catalytic  oxidizer  would  go  undetected 
and  unreported  because  no  direct 
monitoring  of  the  catalytic  oxidizer 
would  be  performed.  Therefore,  the 
final  rule  does  not  include  the  suggested 
alternative. 

Comment:  Three  commenters  stated 
that  the  requirement  for  continuous  pH 
monitoring  for  caustic  scrubbers  is 
unwarranted  and  often  impractical.  For 
batch  operations,  these  commenters 
stated  that  it  should  only  be  necessary 
to  verif\'  that  the  scrubber  is  operating 
properly  just  before  and  just  after  each 
batch.  The  commenters  also  asserted 
that  continuous  pH  meters  are  often 
unreliable  in  harsh  service  conditions 
and  are  subject  to  plugging,  corrosion, 
or  contamination. 

Two  commenters  stated  that 
measurement  of  pH  is  not  appropriate 
for  caustic  scrubbers  because  most,  if 
not  all,  have  a  pH  near  14,  which  makes 
the  measurement  irrelevant.  According 
to  the  commenters,  the  titration  curve  is 
typically  so  steep  that  the  pH 


measurement  is  not  useful  in  controlling 
the  scrubber.  These  commenters 
requested  that  the  final  rule  be  written 
to  allow  the  measurement  of  caustic 
strength  without  the  need  to  request 
EPA  approval;  otherwise,  numerous 
facilities  will  need  to  request  approval 
to  measure  caustic  strength  daily  in  lieu 
of  daily  pH  monitoring,  which  would 
appear  to  place  an  undue  burden  on 
facilities  and  the  regulatory 
organizations  that  must  review  the  site- 
specific  plans. 

Response:  As  previously  noted,  the 
final  rule  references  the  monitoring 
requirements  in  subpart  SS.  For  all 
halogen  scrubbers  (including  caustic 
scrubbers).  §  63.994  requires  continuous 
pH  monitoring.  We  have  decided  to 
retain  the  requirement  for  continuous 
monitoring  in  the  final  rule.  This 
approach  maintains  consistency  with 
other  rules  that  reference  subpart  SS.  It 
also  addresses  the  commenters'  concern 
that  the  steep  titration  curve  makes  pH 
a  poor  parameter  for  daily  monitoring 
when  pH  is  normally  about  14  (i.e..  for 
systems  where  the  recirculating 
scrubber  solution  is  replaced  on  a  batch 
basis  rather  than  continuously  adjusted 
to  maintain  relatively  constant 
conditions).  Finally,  we  have  decided  to 
allow  continuous  measurement  of 
caustic  strength  at  the  scrubber  outlet  as 
an  alternative  to  the  continuous 
monitoring  of  pH  because  caustic 
strength  is  directly  related  to  pH. 

Comment: Many  commenters  objected 
to  the  requirement  to  calculate  a  daily 
365-day  rolling  summation  of  emissions 
to  demonstrate  compliance  with  the 
10,000  Ib/yr  limit  for  batch  process 
vents.  According  to  these  commenters, 
sources  should  be  allowed  to  calculate 
a  12-month  rolling  summation  instead 
of  the  daily  summation  because  daily 
calculations  would  be  burdensome, 
particularly  for  facilities  manufacturing 
many  products  or  products  with 
emissions  well  below  the  limit.  One  of 
the  commenters  also  suggested 
replacing  the  365-day  rolling 
summation  calculation  with 
methodology,  like  in  40  CFR  part  63. 
subpart  JJJ,  whereby  the  highest- 
emitting  batch  recipe  for  any  given 
product  is  determined  and  the  number 
of  batches  are  recorded  to  demonstrate 
that  a  process  has  less  than  10.000  lb/ 
yr  uncontrolled  emissions.  Two 
commenters  also  are  uncertain  how  to 
calculate  daily  emissions  from  batch 
processes  that  are  carried  out  over 
several  days.  Another  commenter 
indicated  that  the  existing  monitoring 
and  recordkeeping  requirements  in  title 
V  and/or  state  minor  new  soiu"ce  review- 
permits  are  sufficient  to  demonstrate 
compliance  with  the  limit. 
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Response:  In  order  to  demonstrate 
continuously  that  uncontrolled  organic 
HAP  emission.s  from  a  process  have  not 
exceeded  10.000  Ib/yr.  the  proposed 
rule  would  require  daily  calculations  of 
the  emissions  in  the  preceding  365  days 
It  appears  that  the  c ommenters 
interpreted  this  requirement  to  be  much 
more  involved  than  we  intended.  We 
expected  that,  as  part  of  the  initial 
compliance  demonstration,  an  owner  or 
.  operator  wtjuid  determine-the 
uncontrolled  batch  process  vent 
emissions  for  a  standard  batch  and 
divide  this  value  into  10.000  to 
determine  the  number  of  batches  that 
could  be  run  in  a  365-day  period.  One 
way  to  demonstrate  continuous 
compliance  would  he  to  track  the 
number  of  batches  produced  each  day 
and  show  that  the  running  total  number 
of  batches  for  the  preceding  365  days 
does  not  exceed  the  number  calculated 
during  the  initial  compliance 
demonstration.  The  only  potentially 
complicating  twist  to  this  process  is  that 
the  total  has  to  be  adjusted  to  account 
for  any  difference  in  emissions  when  a 
nonstandard  batch  is  operated,  but  we 
expect  such  events  to  be  uncommon. 

The  final  rule  retains  essentially  the 
same  requirement  as  the  proposed  rule 
because  daily  summations  are  needed  to 
demonstrate  continuous  compliance, 
and  we  do  not  consider  the 
demonstration  to  be  unduly 
burdensome.  However,  upon 
consideration  of  the  comments,  we  have 
decided  to  make  three  changes  in 
§  63.2525(e)  in  the  final  rule  to  clarif\' 
our  intent  and  perhaps  reduce  the 
burden  First,  to  address  the  situation  of 
a  batch  that  is  run  during  more  than  a 
single  calendar  day,  we  specifx-  that  the 
record  that  the  batch  was  run  should  be 
assigned  to  the  day  the  batch  is 
completed.  Second,  we  agree  that 
physically  calculating  the  summations 
does  not  need  to  be  performed  each  day. 
provided  the  necessary  data  are 
collected  in  an  appropriate  fashion  so 
that  each  of  the  daily  calculations  can 
be  performed  at  a  later  date.  The  final 
rule  allows  the  calculations  to  be 
performed  monthly.  Note  that  each  day 
that  exceeds  the  lunit  is  still  a  separate 
deviation.  Finally,  we  edited  the 
language  to  clariK'  that  alternative 
records  that  correlate  to  the  total 
emissions,  such  as  the  number  of 
batches,  may  be  maintained. 

Comment:  Several  commenters 
expressed  concerns  with  the  proposed 
quality  assurance/quality  control  (QA/ 
QC)  requirements  for  continuous 
parameter  monitoring  and  requested 
that  they  be  removed  from  the  rule.  One 
commenter  indicated  that  the  proposed 
QA/QC  requirements  are  being 


introduced  in  a  piecemeal  fashion  while 
they  are  still  evolving,  are  technicallv 
unworkable,  impose  substantial  burdens 
for  no  apparent  benefit,  significantly 
reduce  monitor  availability,  may  have 
unfavorable  environmentaJ  impacts,  and 
may  create  safety  concerns.  In  addition, 
the  commenter  indicated  that  the 
proposed  design  and  data  availability 
requirements  overlap  with  or  conflict 
with  existing  language  in  subpart  SS, 
The  commenter  noted  that  we  decided 
not  to  promulgate  similar  QA/QC 
requirements  in  subpart  SS.  The 
commenter  indicated  that  the 
justification  for  not  adopting  the 
requirements  in  subpart  SS  is  correct 
and  should  be  applied  for  subpart  FFFF 
as  well.  Other  commenters  also  noted 
that  EPA's  Emissions  Measurement 
Center  staff  and  industrv  are  working  to 
develop  QA/QC  procedures  for 
parametric  monitoring,  and  they 
recommended  relying  on  requirements 
in  existing  rules  until  those  efforts  are 
finalized.  One  commenter  considered 
the  proposed  QA/QC  requirements  for 
pH  probes  and  flow  meters  to  be 
particularly  impractical  and 
burdensome. 

Response:  As  mentioned  previously, 
the  monitoring  requirements  in  the  final 
rule  are  based  largely  on  subpart  SS 
and,  thus,  the  sections  of  the  proposed 
rule  referenced  by  the  commenters  (i.e., 
§  63, 2475(c)  through  (f))  no  longer 
apply.  We  have  deleted  these  QA/QC 
requirements  for  the  same  reasons  we 
decided  not  to  implement  similar 
proposed  QA/QC  requirements  in 
subpart  SS  (67  FR  46260,  July  12,  2002). 
Specifically,  we  are  currently- 
developing  performance  specifications 
for  CPMS  to  be  followed  by  owners  and 
operators  of  all  sources  subject  to 
standards  under  40  CF®  part  63,  which 
includes  subpart  FFFF,  Also,  subpart  SS 
currently  specifies  requirements  for 
CPMS,  and  the  requirements  of  subpart 
SS  are  referenced  by  40  CFR  part  63, 
subpart  FFFF.  Even  though  they  may 
not  be  as  specific  as  those  proposed,  we 
decided  it  would  be  premature  to 
promulgate  performance  specifications 
for  subpart  FFFF  when  the  performance 
specifications  that  would  ultimately  be 
promulgated  for  all  40  CFR  part  63  may 
be  significantly  different. 

Comment:  Several  commenters 
objected  to  the  proposed  requirement  in 
§  63.2475(g)  to  install,  calibrate,  and 
operate  a  flow  indicator  at  the  inlet  or 
outlet  of  a  control  device  if  the  flow  to 
that  control  device  could  be 
intermittent.  One  commenter 
recommended  that  §  63.2475(g)  be 
deleted  because  the  closed-vent  system 
bypass  monitoring  provisions  of  subpart 
SS  already  indicate  whether  a  control 


device  is  being  bypassed.  Similarly,  the 
second  commenter  questioned  the' need 
for  flow  indicators  and  asserted  that  if 
the  concern  is  diversion  of  the  vent  to 
the  atmosphere,  then  this  prohibition 
should  be  so  stated.  That  commenter 
was  also  concerned  that,  since 
essentially  all  batch  process  vents  have 
intermittent  flows,  the  requirement  for 
flow  indicators  on  vents  with 
intermittent  flows  translates  into  the 
installation  of  numerous  flow  indicators 
with  high  QA/QC  costs.  The  commenter 
noted  that  car  seals  or  monthly 
inspections  are  allowed  in  other  rules 
and  requested  that  the  flow  indicator 
requirement  be  withdrawn,  or  that  we 
explain  how  the  expense  in  maintaining 
such  devices  translates  into  an 
environmental  benefit.  A  third 
commenter  also  questioned  whether  the 
intent  was  to  detect  no  flow  or  to  detect 
when  a  bypass  is  occurring.  The 
commenter  contended  that  detecting  no 
flow  for  batch  processes  is  not  useful 
because  the  flows  are  intermittent.  If  the 
intent  is  to  detect  bypasses  to  the 
atmosphere,  the  commenter  requested 
that  the  final  rule  incorporate  text  from 
40  CFR  63.114(d)(1)  and  (2)  to  clarify 
the  intent. 

Two  commenters  requested  that  the 
final  rule  allow  the  following 
alternatives  to  the  use  of  flow 
indicators:  indicators  of  vent  gas  flow, 
such  as  duct  positions  or  fan  operation; 
and  the  use  of  on/off  interlock  type 
devices  that  are  not  subject  to 
calibration.  One  commenter  contended 
that  maintaining  records  of  an 
interlocked  valve  limit-switch  position 
should  be  sufficient  when  the  valve 
only  opens  to  allow  flow  when  pressure 
is  above  a  specified  level. 

Response:  The  commenters  are 
confusing  the  requirement  in 
§  63.2475(g)  of  the  proposed  rule  with 
the  requirement  in  Item  4  of  Table  5  of 
the  proposed  rule.  Table  5  of  the 
proposed  rule  would  require  a  flow 
indicator  in  a  bypass  line  to  indicate 
any  diversion  of  flow  from  the  control 
device.  On  the  other  hand,  the  proposed 
requirement  in  §63. 2475(g)  to  install, 
calibrate,  and  operate  a  flow  indicator  at 
the  inlet  or  outlet  of  a  control  device  if 
the  flow  to  that  control  device  could  be 
intermittent  is  for  identif\'ing  periods 
when  monitored  parameter  readings 
should  not  be  included  in  the  daily  or 
block  average.  This  provision  was 
included  because  periods  of  no  flow  are 
equivalent  to  periods  of  non-operation 
(i.e.,  the  control  device  is  not  actually 
reducing  emissions  during  these  periods 
and,  therefore,  should  not  be  used  to 
demonstrate  ongoing  compliance). 

Both  provisions  have  been  retained  in 
the  final  rule.  The  requirements  for 
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bypass  lines  are  specified  in  40  CFR 
63.983(a)(,i).  which  are  referenced  from 
§63.24.50  of  the  final  rule.  The 
requirement  to  use  flow  indicators  to 
identifv'  periods  of  no  flow  through 
control  devices  is  specified  in 
§  63.2460(c)(7)  of  the  final  rule.  We  also 
note  that  the  final  rule  allows  the  use  of 
car  seals  and  lock  and  key 
configurations  as  an  alternative  to  the 
use  of  flow  indicators  in  bypass  lines. 
Furthermore,  the  definition  of  '"flow 
indicator"  in  40  CFR  63.981  does  not 
restrict  the  type  of  device  that  can  be 
used  as  a  flow  indicator  in  a  bypass  line. 
However,  we  have  not  allowed  seal 
mechanism  alternatives  in 
§  63.2460(c)(7)  of  the  final  rule  because 
these  techniques  cannot  identify'  periods 
of  no  flow  through  a  control  device. 

The  definition  of  "flow  indicator"  in 
40  CFR  63.981  is  also  inadequate  for  the 
purposes  of  §  63.2460(c)(7)  of  the  final 
rule  because  it  includes  any  device  that 
only  indicates  whether  the  valve 
position  would  allow  gas  flow  to  be 
present  in  the  control  device.  Therefore, 
the  final  rule  specifies  that  for  the 
purposes  of  §63. 2460(c)(7).  "flow 
indicator"  means  a  device  which 
indicates  whether  gas  flow-  is  present  in 
a  line.  Also  note  that  the  required 
number  of  flow  indicators  required  by 
§  63.2460(c)(7)  is  related  to  the  number 
of  control  devices,  not  the  number  of 
batch  process  vents. 

Comment:  (Jne  commenter  claimed 
that  the  requirement  not  to  use  periods 
of  "no-flow"  in  data  averages  is 
impossible  to  meet  because  most 
regulated  streams  have  many  periods  of 
no  flow  (i.e..  more  than  25  percent  of  the 
time)  and.  thus,  this  requirement  would 
force  noncompliance  with  the  data 
availability  requirement.  The 
commenter  contended  that  no  flow 
periods  are  only  relevant  when  flow  is 
the  parameter  being  monitored  (e.g., 
scrubber  flow).  The  commenter  noted 
that,  where  the  parameter  being 
monitored  is  not  flow,  then  as  long  as 
the  control  device  is  operating  properly 
(e.g.,  flare  has  pilot  flame,  combustion 
device  is  operating  at  or  above  its 
minimum  temperature),  the  rule 
requirements  are  met.  regardless  of  flow. 

Response:  We  decided  to  retain  the 
"no  flow"  provision  in  the  final  rule. 
This  provision  is  consistent  w  ith  40 
CFR  part  63.  subpart  GGG.  It  was  added 
to  subpart  GGCi  to  ensure  that  a  source 
would  not  incur  a  "deviation"  from  the 
operating  limits  during  periods  when 
there  are  no  HAP  emissions  being 
routed  to  the  control  device.  For  the 
same  reason,  it  is  applicable  to  the 
miscellaneous  organic  chemical 
manufacturing  source  category  as  well. 
We  also  note  that  periods  of  no  flow  are 


excluded  from  the  operating  hours 
when  calculating  the  75  percent  data 
availability  requirement  and,  therefore, 
excluding  these  data  will  not  result  in 
non-compliance  with  the  data 
availability  requirements. 

L.  Recordkeeping  and  Reporting 

Comment:  Several  coramenters 
suggested  moving  the  necessary 
recordkeeping  elements  from  the 
definition  of  "operating  scenario"  to  a 
new  paragraph  in  the  recordkeeping 
section  (§63.2525).  In  addition,  the 
commenters  recommended  excluding 
the  following  requirements  from  both 
the  definition  and  the  new 
recordkeeping  section:  a  description  of 
emission  episode  durations  and  a  listing 
of  vent-by-vent  control  levels  for  every 
operating  scenario.  Several  commenters 
also  expressed  concern  with  the 
provision  that  a  change  in  any  of  the 
elements  of  the  definition  constitutes  a 
new  operating  scenario.  They 
considered  this  provision  burdensome 
because  variations  in  some  of  the  listed 
information  (e.g..  a  change  in 
calculation  and  engineering  analyses) 
can  be  construed  as  requiring  separate 
operating  scenarios  even  if  the  variation 
does  not  change  the  applicable 
requirements.  One  commenter  stated 
that  the  manufacture  of  a  new  product 
in  existing  nondedicated  equipment 
should  not  trigger  a  new  operating 
scenario  unless  the  compliance 
approach  is  different  for  the  new 
product  than  it  is  for  existing  products. 
Furthermore,  the  commenter  stated  that 
reconfigiuing  equipment  in  a  process  or 
across  processes  should  not  in  and  of 
itself  trigger  a  new  operating  scenario, 
unless  it  triggers  new  applicable 
requirements. 

Response:  After  considering  these 
suggestions,  we  decided  to  move  the 
recordkeeping  elements  from  the 
proposed  definition  to  §  63.2525  of  the 
final  rule,  but  we  did  not  change  the 
recordkeeping  elements  themselves.  We 
did  not  exclude  the  emission  episode 
durations  from  the  list  of  recordkeeping 
elements  because  this  is  an  essential 
element  in  the  calculation  of  emissions 
for  events  such  as  a  purge  or  a  vacuum 
operation.  Note  that  if  duration  is  not 
used  in  the  calculation  for  a  particular 
emission  event  or  is  not  necessary  in  the 
compliance  demonstration,  there  is  no 
need  to  include  it  in  the  operating 
scenario.  We  did  not  exclude  the 
requirement  to  specify  vent-by-vent 
control  levels  because  this  information 
is  important  when  batch  process  vents 
within  a  process  are  controlled  to 
different  levels.  Also,  because 
continuous  process  vents  are  regulated 
individually,  it  is  important  to  identify' 


the  actual  control  level  for  each  vent.  If 
all  vents  are  controlled  to  the  same 
level,  then  a  simple  statement  indicating 
the  control  level  is  all  that  is  needed  for 
the  operating  scenario. 

We  also  clarify-  in  §63.2525  that 
records  are  required  of  only  those 
elements  that  are  applicable  (i.e..  the 
level  of  detail  required  for  some 
compliance  options  will  be  greater  than 
for  others).  For  example,  for  compliance 
with  the  20  pprmv  outlet  concentration 
standard  when  worst-case  conditions 
are  defined  by  the  conveyance  system 
limitations  rather  than  by  the  process,  it 
is  not  necessary  to  provide  emission 
calculations  for  vents  that  are  routed  to 
the  control  device. 

Comment:  One  commenter 
recommended  deleting  the  requirement 
to  submit  as  part  of  the  compliance 
report  each  new  operating  scenario 
operated  during  the  reporting  period. 
Several  other  commenters  asked  that  we 
revise  the  language  to  specifically 
require  only  a  listing  of  the  new 
operating  scenarios  in  the  compliance 
reports.  According  to  one  commenter, 
operating  scenarios  duplicate  title  V 
requirements,  which  is  unnecessary  and 
confusing.  Another  commenter  stated 
that  the  requirement  to  submit  each  naw 
operating  scenario  could  result  in  the 
generation  of  a  significant  quantity  of 
information,  especially  for  batch 
processors  who  have  the  potential  for 
hundreds  of  different  operating 
scenarios.  One  commenter  stated  that 
the  requirement  to  submit  operating 
scenarios  as  part  of  the  compliance 
report  when  there  are  deviations  is 
unwarranted.  According  to  the 
commenter,  while  listing  the  scenarios 
under  which  a  source  was  operating 
during  noncompliance  events  may  be 
necessary,  listing  all  of  the  scenarios 
under  which  a  process  unit  might  be 
operating  is  excessive  and  unnecessary. 

Response:  The  final  rule  clarifies 
requirements  for  documenting  and 
reporting  operating  scenarios.  Our 
position  is  that  submitting  operating 
scenarios  is  critical  to  enforcement  of 
the  final  rule,  as  they  provide  much  of 
the  information  required  to  demonstrate 
compliance.  Information  in  operating 
scenarios  also  is  the  cornerstone  of  the 
management  of  change  strategy  that  was 
developed  to  address  the  constantly 
changing  processing  environment 
associated  with  batch  processors. 
Although  this  management  of  change 
flexibility  is  optional  at  the  discretion  of 
the  regulatory  authority.  40  CFR  part  63, 
subpart  FFFF,  provides  the  framework 
for  implementing  the  strategy. 
Therefore,  the  final  rule  retains  the 
requirement  that  complete  operating 
scenarios  must  be  submitted. 
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However,  we  have  written  the  final 
rule  to  clarify  that  only  one  cop\  of  any 
operating  scenario  must  be  submitted. 
Specifically,  we  wrote  the  final  rule  to 
require  that  the  actual  operating 
scenarios  for  planned  processes,  rather 
than  just  a  list  of  operating  scenarios, 
must  be  submitted  in  the  NOCS  report. 
Any  operating  scenarios  in  the  future  for 
new  processes  must  be  submitted  in  the 
compliance  report  for  the  reporting 
period  in  which  the  operating  scenario 
is  first  operated.  The  notification  of 
process  change,  which  for  the  final  rule 
is  included  as  part  of  the  compliance 
report,  must  contain  revised  operating 
scenarios  for  changes  to  existing 
processes.  We  also  eliminated  the 
statement  in  the  provisions  for 
notification  of  process  changes  that 
specifies  "a  process  change  means  the 
startup  of  a  new  process"  because  it  is 
inconsistent  with  the  above  mentioned 
clarifications.  Finally,  we  deleted  the 
requirement  to  submit  operating 
scenarios  with  other  information  about 
deviations  in  the  compliance  report 
because  the  operating  log,  by  definition, 
is  a  listing  of  the  scheduled  operating 
scenarios,  and  a  copy  of  the  operating 
scenarios  themselves  would  already 
have  been  submitted  either  as  part  of  the 
NOCS  report  or  in  a  previous 
compliance  report. 

Comment:  According  to  the  proposed 
definition,  one  type  of  deviation  is  any 
instance  in  which  an  affected  source 
fails  to  meet  any  term  or  condition  that 
is  adopted  to  implement  an  applicable 
requirement  in  40  CFR  part  63,  subpart 
FFFF.  and  that  is  included  in  the 
operating  permit  for  any  affected  source 
required  to  obtain  such  a  permit.  One 
commenter  recommended  deleting  this 
language  from  the  definition  because  it 
appears  to  extend  the  definition  to 
requirements  imposed  under  title  V, 
rather  than  subpart  FFFF.  For  example, 
the  commenter  suggested  that  if  a 
permitting  authority  imposes  a 
throughput  requirement  on  a  storage 
tank  subject  to  subpart  FFFF  or  a  NOx 
limit  on  a  control  device  used  to  comply 
with  subpart  FFFF.  this  language  could" 
be  read  to  make  any  deviation  of  those 
limits  reportable  and  a  potential 
violation  under  subpart  FFFF,  as  well  as 
under  title  V. 

Response:  We  have  not  deleted  the 
cited  language  because  we  disagree  with 
the  commenter's  interpretation  that  it 
extends  deviations  to  requirements 
under  title  V  Paragraph  (2)  of  the 
proposed  definition  of  "deviation"  is  an 
important  clarification.  Sources  are 
obligated  under  title  V  and  40  CFR  part 
70  to  report  as  deviations  any  failure  to 
meet  "any  term  or  condition  that  is 
adopted  to  implement  an  apphcable 


requirement  in  (subpart  FFFF]  and  that 
is  included  in  the  operating  permit  for 
any  affected  source  required  to  obtain 
such  a  permit."  As  such,  the  paragraph 
does  not  add  any  additional  obligations. 
However,  it  does  clarif\'  for  source 
owners  and  operators  reviewing  subpart 
FFFF  that  this  is  their  obligation  for 
deviation  reporting  under  title  V. 

Comment:  Four  commenters 
recommended  using  different  terms  or 
significantly  changing  the  definition  of 
deviation.  Two  commenters 
recommended  replacing  the  term 
"deviation"  with  the  term  "excursion" 
throughout  the  rule  to  avoid  confusion 
that  could  be  caused  because  the 
proposed  definition  of  deviation  differs 
from  the  meaning  normally  ascribed  to 
the  term  in  the  title  V  program.  One 
commenter  suggested  using  "excursion" 
to  apply  to  situations  where  the 
monitored  parameter  is  outside  of  the 
required  range,  and  using  the  term 
"deviation"  to  represent  an  actual 
demonstrated  excess  emissions  event  or 
nonconformance  with  a  published 
standard  in  the  rule. 

Response:  We  have  not  changed  the 
terminology.  According  to  the 
definition,  a  deviation  includes  any 
instance  in  which  an  owner  or  operator 
fails  to  meet  any  requirement  or 
obligation  established  by  40  CFR  part 
63,  subpart  FFFF.  including  but  not 
limited  to  any  emission  limit,  operating 
limit,  or  work  practice  standard.  An 
"excursion,"  as  defined  in  40  CFR  part 
63,  subparts  G  and  SS,  is  a  failure  to 
meet  an  operating  hmit.  Therefore, 
excursions  are  a  deviation  under 
subpart  FFFF. 

Comment:  One  commenter  asserted 
that  the  attempt  to  extend  deviation 
reporting  to  work  practices  in 
§  63.2520(d)(5)  and  (e)  of  the  proposed 
rule  is  unclear,  arbitrary',  and 
capricious.  The  commenter  stated  that 
each  work  practice  standard  itself 
identifies  what  has  to  be  reported  in  the 
compliance  report.  According  to  the 
commenter,  adding  a  new,  undefined 
requirement  to  report  "deviations  fi-om 
the  requirements  for  work  practice 
standards  in  Table  19"  just  adds 
confusion  and  appears  to  add  a  new 
arbitrary  class  of  deviation  that  is  not 
supported  in  any  rulemaking  record.  In 
addition,  the  commenter  was  unsure 
how  we  expect  facilities  to  measure 
deviations  from  some  of  the  work 
practices  (e.g..  fugitive  monitoring) 
listed  in  Table  19.  Therefore,  the 
commenter  recommended  that  we 
remove  the  requirement  for  deviation 
reporting  for  work  practice  standards 
from  §63.2520(d)(5)(i)  and  (ii), 
including  the  list  of  information  items 
in  §63.2520(d)(5)(ii)(A)  through  (C) 


(operating  time,  deviations,  and 
operating  logs/scenarios).  The 
commenter  also  recommended  deleting 
the  phrase  "or  work  practice  standard" 
from  §63. 2520(e).  This  commenter 
stated  that  §63.2520(d)(5)(ii)(B)  and 
(iii)(D)  and  the  availabilitv  of  more 
detailed  records  are  all  that  are  needed 
to  identify  deviations. 

Response:  A  deviation  is  defined,  in 
part,  as  "any  instance  in  which  an 
affected  source  fails  to  meet  any 
requirement  or  obligation  estabhshed  by 
this  subpart,  including  *   *  *  any  *  *   * 
work  practice  standard."  Specifically,  a 
source  must  report  "any  instance" 
where  it  has  not  complied  with  any 
work  practice  standard.  For  instance, 
compliance  with  the  work  practice 
standard  for  equipment  leaks  includes 
monitoring  and  inspecting  on  the 
applicable  schedule,  monitoring  for  the 
correct  leak  definition,  repairing  leaks 
within  the  specified  timeframe,  and 
keeping  records,  as  well  as  reporting  the 
information  specified  in  §  63.1018(a)  of 
40  CFR  part  63,  subpart  TT,  or 
§  63.1039(b)  of  40  CFR  part  63,  subpart 
UU.  We  would  also  find  this 
information  useful  in  assessing 
compliance  with  the  work  practice 
standards.  If  a  source  failed  to  repair  a 
leak  within  the  specified  timeframe,  it 
would  be  required  to  report  that  as  a 
deviation.  However,  we  have  decided 
that  submitting  operating  logs  is 
unnecessary'  for  deviations  from  the 
work  practice  standard  for  equipment 
leaks. 

Comment:  One  commenter  requested 
clarification  of  the  time  period  when 
deviations  can  occiu-.  According  to  the 
commenter,  it  is  not  possible  to  have  a 
deviation  until  operating  fimits  and 
continuous  monitoring  system  (CMS) 
parameters  have  been  established.  The 
commenter  noted  that,  as  provided  in 
the  General  Provisions,  compliance  with 
these  limits  begins  with  the  submission 
of  the  NOCS  report. 

Response:  We  disagree  with  the 
commenters  conclusion.  Section 
112(i)(3)  of  the  CAA  statutorily  forbids 
allowing  more  than  3  years  from  the 
effective  date  of  the  standards  to  achieve 
compliance.  Therefore,  at  any  time  after 
the  compliance  date,  a  source  may  be 
found  out  of  compliance,  even  if  that  is 
before  the  NOCS  report  is  due  or  the 
date  that  performance  tests  are 
conducted. 

Comment:  Two  commenters 
recommended  deleting  the  requirement 
to  submit  operating  logs  as  part  of  the 
compliance  report  when  there  are 
deviations.  According  to  the 
commenters,  this  requirement  is 
unclear,  in  part  because  it  does  not 
define  "operating  logs,"  which  could  be 
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brnadlv  interpreted  and  will  mean 
different  things  to  different  people;  it 
ivill  not  benefit  EPA  in  compliance 
reviews  because  operating  logs  do  not 
contain  information  relevant  to  a 
noncompliance  event,  and  they  may  not 
reflect  the  actual  cause  of  the  event;  and 
it  is  burdensome.  As  an  example  of  the 
potential  burden,  one  commenter  noted 
that,  for  a  source  monitoring  50.000 
components  monthly  Tor  6  months,  a 
deviation  from  the  equipment  leak  work 
practice  standard  would  require  a 
submittal  of  4.500  pages  of  operating 
logs  (based  on  300.000  component 
readings  at  66  lines  per  page). 

Response:  The  operating  log,  which  is 
a  record  required  by  §  6.3.2525(c)  of  the 
final  nde,  is  simplv  a  schedule  or  list  of 
the  operating  scenarios  that  have  been 
run  We  clarified  this  requirement  in  the 
final  rule  by  stating  it  is  to  be  "updated 
each  time  a  different  operating  scenario 
is  put  into  operation."'  The  reporting 
requirement  in  ^63.2520(e)(5)(iii)(K)  of 
the  final  rule  has  also  been  written  to 
clarif\'  that  the  operating  log  is  only 
required  for  days  during  which 
deviations  occurred.  Furthermore,  since 
de\iations  of  the  work  practice  standard 
for  equipment  leaks  are  unlikely  to  be 
associated  with  a  single  operating  day, 
the  final  rule  specifies  that  logs  do  not 
have  to  be  submitted  for  such 
deviations. 

Comment:  Two  commenters 
recommended  deleting  the 
precorapliance  report.  One  of  the 
commenters  noted  that  a  precompliance 
report  is  not  required  by  the  HON. 
According  to  the  second  commenter.  the 
precorapliance  report  duplicates  the 
review  and  approval  process  of  title  V 
and  the  content  of  the  NOCS  report  and 
greatly  reduces  available  compliance 
time.  The  commenter  also  argued  that 
the  precompliance  report  is  unworkable 
because  it  requires  data  that  can  only  be 
obtained  from  the  performance  test  and 
from  operating  experience. 

Response:  \Ve  contend  that  the 
precompliance  report  is  a  valuable  tool 
for  the  regulatory  agency  responsible  for 
making  compliance  determinations  for 
the  affected  source.  Its  purpose  differs 
significantly  from  the  compliance  plan 
that  is  part  of  the  title  V  requirements. 
It  provides  an  enforc:ement  official  or 
inspector  with  some  initial  background 
information  about  the  process  being 
controlled,  the  tvpes  of  emissions 
associated  with  the  process, 
corresponding  control  equipment,  and 
the  monitoring  parameters  that  have 
been  or  will  be  correlated  to  the  process 
conditions. 

A  precompliance  report  is  not 
required  for  all  facilities.  The  main 
purpose  t)f  the  precompliance  report  is 


that  it  is  the  mechanism  by  which  an 
affected  source  requests  approval  to  use 
alternative  monitoring  parameters, 
alternative  techniques  allowed  in  the 
final  rule  (e.g..  pollution  prevention), 
and  calculations  or  other  compliance 
procedures  that  differ  from  those 
prescribed  in  the  final  rule.  In  return  for 
this  flexibility,  it  is  important  that 
alternative  procedures  be  approved 
before  the  compliance  date  to  ensure 
that  there  is  no  noncompliance  resulting 
from  selection  of  an  unacceptable 
approach.  Furthermore,  many  of  the 
alternative  techniques  in  the  final  rule 
are  more  complicated  than  standard 
requirements  like  those  in  the  HON. 
Therefore,  we  have  retained  the 
precompliance  report  in  the  final  rule. 

Comment:  Two  commenters  claimed 
that  much  of  the  information  required  to 
be  submitted  in  the  NOCS  report  is 
already  required  by  the  referenced 
subparts  or  the  General  Provisions,  and 
the  additional  information  that  must  be 
submitted  under  the  proposed  rule  is 
excessive. 

Response:  In  general,  the  final  rule 
references  the  notificadon  requirements 
in  the  applicable  subparts  {i.e..  40  CFR 
part  63,  subparts  G,  S.S.  and  GGG)  and 
specifies  only  the  necessary'  exceptions 
and  additional  requirements.  However, 
the  overall  requirements  are  the  same  as 
the  proposal.  We  generally  disagree 
with  the  commenter  regarding  the 
request  to  delete  requirements  beyond 
those  in  the  referenced  subparts.  For 
example,  requirements  to  identify 
operating  scenarios  are  applicable  to 
continuous  operations.  Because  the 
operating  scenario  need  only  be  as 
detailed  as  necessary  to  demonstrate 
compliance  with  the  final  rule,  the 
operating  scenario  for  a  continuous 
operation  may  not  require  as  much 
information  as  one  for  batch  operations. 
If,  for  example,  a  continuous  operation 
has  only  continuous  process  vents  and 
storage  tanks,  no  calculation  of 
uncontrolled  or  controlled  emissions  is 
necessary  to  satisfy  the  requirement  of 
§  63.2525(b)(7)  of  the  final  rule;  instead, 
calculations  and  engineering  analyses 
consist  of  TRE  calculations  for  the 
continuous  vents.  We  note  that  for  every 
element  of  the  operating  scenario 
described  in  §63.2525fb),  information  is 
required  that  is  necessan,'  to  document 
how  the  source  is  complying  with  40 
CFR  part  63.  subpart  FFFF.  However, 
we  have  also  made  some  changes  and 
clarifications  to  the  NOCS  requirements. 
For  example,  for  operating  limits,  only 
the  resulting  values  are  to  be  reported, 
and  the  procedure  used  to  establish 
them  is  supporting  documentation  that 
is  maintained  as  a  record.  For 
applicability,  only  the  results  of 


applicability  determinations  have  to  be 
submitted.  Supporting  documentation  is 
maintained  as  a  record  under 
§63. 2525(a)(1). 

Comment:  Several  commenters 
requested  the  following  changes  in  the 
compliance  reporting  schedule  and  due 
dates:  (1)  Clarify  when  the  first  report  is 
due  because  the  proposed  language 
appears  to  be  internally  inconsistent,  {2j 
change  the  beginning  date  of  the  first 
reporting  period  to  the  date  the 
notification  of  compliance  status  is  due 
rather  than  the  compliance  date,  and  (3) 
allow  60  days  rathe'-  than  30  days  to 
prepare  the  report  after  the  end  of  the 
reporting  period. 

Response:  The  final  rule  clarifies  our 
intent  that  the  first  reporting  period  is 
to  span  a  period  between  6  and  12 
months.  To  be  consistent  with  other 
rules,  we  also  decided  to  provide  60 
days  to  prepare  the  compliance  reports. 
Although  we  have  decided  to  make  the 
notification  of  compliance  status  due 
150  days  after  the  compliance  date 
rather  than  by  the  compliance  date,  the 
reporting  period  for  the  first  compliance 
report  is  unchanged  in  the  final  rule 
because  sources  must  be  operating 
monitoring  equipment  and  conducting 
other  ongoing  compliance  activities 
beginning  on  the  compliance  date. 

Comment:  Two  commenters  were 
concerned  that  some  of  the  data  that 
must  be  submitted  in  the  precompliance 
report  are  CBI  and  should  not  be 
required.  Commenters  also  are 
concerned  that  some  of  the  requested 
information  for  operating  scenarios  is 
CBI. 

Response:  We  recognize  that  certain 
information  needed  to  complete  the 
precompliance  report  and  operating 
scenarios  in  the  NOCS  report  may  be 
confidential.  Precompliance  and  NOCS 
reports  are  considered  to  be  submitted 
to  the  Administrator  under  CAA  section 
114  even  if  they  are  submitted  to  a  State 
or  local  agencv  acting  on  the 
Administrator's  behalf  (40  CFR 
2.301(b)(2))  and,  as  such,  are  entitled  to 
protection  under  section  114(c)  of  the 
CAA  or  40  CFR  2.201-2.311,  provided 
they  meet  the  criteria  set  forth  in  the 
statute  and  regulations.  If  you  claim  that 
any  portion  of  these  reports  is  entitled 
to  such  protection,  the  material  that  is 
claimed  as  confidential  must  be  clearly 
designated  in  the  submission. 

Comment:  Several  commenters 
objected  to  the  notification  of  process 
change  requirements  in  §  63.2515(f)  of 
the  proposed  rule.  One  commenter 
stated  that  the  requirement  to  report  any 
process  change,  change  in  operating 
scenarios,  or  change  in  information 
submitted  in  the  NOCS  report  would  be 
impossibly  burdensome  for  complex 
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specialty  batch  processing  systems,  and 
it  would  offer  no  environmental  benefit. 
According  to  the  commenter.  frequent, 
even  daily,  changes  are  normal  and 
necessary  requirements  of  such 
facilities.  The  commenter  stated  that 
facilities  should  only  be  required  to 
report  changes  that  result  in  non- 
conformance with  emission  limits  or 
control  efficiency  requirements,  or  that 
cause  a  process  to  exceed  the  10,000  lb/ 
yr  uncontrolled  HAP  threshold,  therebv 
triggering  compliance  requirements 
under  subpart  FFFF 

Other  commenters  stated  that  the 
proposed  notification  of  process  change 
requirement  is  too  expansive,  imposing 
a  reporting  burden  whic;h  totailv 
duplicates  title  V  change  requirements. 
One  of  these  commenters  stated  that 
there  is  no  need  to  submit  reports  for  a 
process  change  unless  the  process 
change  brings  about  new  appUcable 
requirements.  According  to  the 
commenter.  an  example  of  a  situation 
where  there  would  be  no  need  to  report 
is  the  startup  of  a  new  process  in  an 
existing  MCPL'  for  a  new  product,  or 
family  of  products,  which  emits  no 
HAP;  or  requires  no  new  or  different 
controls,  work  practices,  or  monitoring; 
and  brings  about  no  new  applicable 
requirements.  Both  commenters  noted 
that  any  process  change  that  generates  a 
new  or  modified  applicable  requirement 
may  be  anticipated  by  the  facility  and 
would  be  reported  and/or  incorporated 
in  the  title  V  permit.  Therefore, 
according  to  the  two  commenters. 
providing  60-day  prior  notifications  of 
process  changes  (e.g..  in  separate  notices 
or  in  the  semiannual  compliance  report) 
would  be  unnecessarv'.  wasteful,  and 
burdensome.  Therefore,  the  commenters 
recommended  deleting  the  notification 
of  process  change  requirement  in 
§63. 2515(f). 

Response:  We  disagree  with  the 
commenters.  These  records  are  needed 
to  document  continuous  compliance.  As 
stated  before,  the  level  of  detail 
associated  with  information  provided  in 
operating  scenarios  depends  on  the 
compliance  options  and  strategy  chosen. 
For  example,  we  provide  concepts  like 
standard  batches  to  account  for 
variability  that  could  be  introduced  into 
a  process  without  triggering  new 
applicable  requirements.  Standard 
batches  mean  a  range  of  operating 
conditions  can  be  covered  as  part  of  a 
single  operating  scenario.  Likewise, 
demonstrating  initial  compliance  under 
worst-case  conditions  means 
information  in  the  notification  of 
compliance  status  should  rarelv  change. 
Therefore,  we  do  not  agree  that  the 
requirements  to  report  process  changes 
are  unnecessarily  burdensome. 


M.  Startup,  Shutdown,  and  Malfunction 

Comment:  Several  commenters 
requested  changes  to  the  definition  of 
"startup."  Their  primarv  concern  is  the 
statement  that  excludes'the  first  time 
equipment  is  put  into  operation  after  a 
shutdown  for  maintenance  and  at  the 
start  of  a  campaign  to  produce  a  product 
that  has  been  produced  in  the  past.  One 
commenter  stated  that  actions  to  bring 
a  batch  campaign  online,  regardless  of 
whether  previous  campaigns  of  that 
product  have  been  run  in  the  past,  to  be 
completely  different  and  more  complex 
than  the  routine  activities  conducted 
between  batches  within  a  campaign,  and 
these  operations  are  not  always 
predictable.  Another  commenter 
indicated  startups  should  apply  after 
shutdowns  for  maintenance  to  avoid 
safety  and  environmental  issues 
associated  with  trying  to  run  controls 
with  air  and/or  inerts  in  the  system. 
Finally,  one  commenter  claimed  the 
exclusions  are  illegal  because  we  did 
not  collect  information  for  periods  of 
SSM. 

Several  commenters  also  opposed  the 
exclusions  from  the  definition  of 
"shutdown"  for  the  cessation  of  a  batch 
process  at  both  the  end  of  a  campaign 
and  for  routine  maintenance.  According 
to  one  commenter,  shutting  down  a 
process  unit  after  a  campaign  involves 
completely  different  and  more  complex 
procedures  than  those  conducted 
between  batches  in  a  campaign;  these 
operations  are  not  always  predictable, 
and  there  is  no  difference  between 
shutting  down  between  campaigns  and 
a  maintenance  shutdown  of  a 
continuous  process  after  a  production 
run. 

Response:  We  have  considered  similar 
comments  on  previous  rulemakings 
involving  batch  processors.  Commenters 
in  the  past  suggested  that  operating 
practices  for  controls  used  with  batch 
processes  are  the  same  as  those  for 
controls  used  with  continuous  processes 
and  argued  for  similar  provisions.  Our 
response  was  to  provide  a  definition  of 
startup  and  shutdown  that  would 
consider  situations  when  operators 
would  be  unfamiliar  with  the 
equipment  operation  or  it  might  not  be 
possible  to  follow  standard  operating 
procedures.  However,  we  thought  that  a 
startup  after  maintenance,  after 
switching  to  a  product  that  has  been 
produced  in  the  past,  or  the  startups 
between  batches  during  a  campaign  are 
all  routine,  normal  operating  conditions 
that  should  result  in  the  same  standard 
batch.  Similarly,  we  considered 
shutdown  at  the  end  of  a  campaign, 
between  batches,  or  for  planned, 
preventative  maintenance  to  be  normal 


operations  and  resulting  in  the  same 
standard  batch.  Our  rationale  for 
providing  separate  requirements  for 
continuous  processes  was  that  a  startup 
or  shutdowm  for  any  reason  results  in 
operation  under  conditions  different 
ft-om  the  normal  steady-state  operation, 
which  is  not  the  case  for  batch 
operations. 

We  accept  the  commenters'  statement 
that  actions  to  bring  a  batch  campaign 
on-line,  regardless  of  whether  previous 
campaigns  of  that  product  have  been 
rtin,  or  after  a  shutdown  for 
maintenance,  could  be  completely 
different  and  more  complex  than  the 
routine  activities  conducted  between 
batches  within  a  campaign.  This  could 
also  be  the  case,  as  commenters  argue, 
after  cessation  of  operation  for  various 
reasons.  Therefore,  we  are  persuaded 
that  when  these  operations  are  outside 
of  operations  covered  by  a  standard 
batch  (or  a  nonstandard  batch,  as 
described  below),  that  they  should  be 
covered  by  the  SSM  provisions. 

Related  to  this  issue  is  our  concept  of 
nonstandard  batch,  which  describes  a 
situation  where  operations  are 
conducted  outside  the  range  of 
conditions  established  by  a  standard 
batch  or  where  steps  are  repeated  or 
deleted  that  contribute  to  emissions 
from  the  batch  and,  therefore,  must  be 
considered  in  determining  compliance. 
For  example,  if  QA/QC  metrics  are  not 
met  at  a  certain  step  of  a  process,  and 
a  material  must  be  recr>'stallized  or 
purified  to  a  greater  degree  than 
originally  prescribed  by  the  standard 
operating  procedure,  extended 
processing  steps  must  be  considered.  In 
these  instances,  owners  and  operators 
are  required  to  calculate  emissions  from 
the  nonstandard  batch  and  verify 
compliance  with  the  standards.  These 
instances  would  not  be  considered  part 
of  the  SSM  provisions  because  they  can 
be  reasonably  anticipated.  As  a  result, 
we  have  defined  the  term  "nonstandard 
batch"  in  the  final  rule  to  describe 
situations  that  are  not  standard  batches, 
but  also  are  not  malfunctions. 

Comment:  One  commenter  asserted 
that  SSM  provisions  in  proposed 
§  63.2490  are  unlawful.  According  to  the 
commenter,  allowing  sources  to  avoid 
enforcement  actions  merely  by 
demonstrating  that  they  were  in 
compliance  with  their  own  SSM  plans 
necessarily  allows  them  to  operate  in 
less  than  continuous  compliance  even  if 
their  deviations  were  avoidable.  The. 
commenter  indicated  that  the  CAA 
makes  it  clear  that  sources  must  be  in 
compliance  with  emissions  standards 
continuously,  except  for  unavoidable 
deviations  during  SSM. 
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Response:  We  recently  adopted  final 
amendments  to  the  General  Provisions 
which  address  the  concerns  raised  by 
the  commenter  (68  FR  32586.  May  30, 
2003).  The  final  amendments  clarih' 
that  §63.6(e)(l)(i)  establishes  a  general 
duty  to  minimize  emissions.  During  a 
period  of  SSM.  that  general  duty 
requires  an  owner  or  operator  to  reduce 
emissions  to  the  greatest  extent 
consistent  with  safety  and  good  air 
pollution  control  practices.  However, 
"during  an  SSM  event,  the  general  duty 
to  minimize  emissions  does  not  require 
an  owner  or  operator  to  achieve  the 
levels  required  by  the  applicable  MACT 
standard  at  other  times,  or  to  make 
further  efforts  to  reduce  emissions  if 
such  levels  have  been  successfully 
achieved  "  As  discussed  in  the 
preamble  to  the  final  amendments,  we 
disagree  with  the  commenter's  legal 
position  that  sources'  compliance  with 
SSMP  requirements  in  lieu  of  applicable 
emission  standards  is  permissible  only 
where  violations  of  emission  limitations 
are  "unavoidable."  As  stated  in  the 
preamble  to  the  final  amendments  to  the 
General  Provisions,  "lw|e  believe  that 
we  have  discretion  to  make  reasonable 
distinctions  concerning  those  particular 
activities  to  which  the  emission 
limitations  in  a  MACT  standard  apply 
'    *    *  However,  we  note  that  the 
general  duty  to  minimize  emissions  is 
intended  to  be  a  legally  enforceable  duty 
which  applies  when  the  emission 
limitations  in  a  MACT  standard  do  not 
apply,  thereby  limiting  exceedances  of 
generally  applicable  emission 
limitations  to  those  instances  where 
thev  cannot  be  reasonably  avoided."  (68 
FR  32590,  May  30,  2003)!  We  further 
explained  that  the  general  duty  to 
minimize  emissions  requires  that 
owners  or  operators  review  their  SSMP 
on  an  ongoing  basis  and  make 
appropriate  improvements  to  ensure 
that  excess  emissions  are  avoided. 

Comment:  Several  commenters 
disagreed  with  a  number  of  the 
proposed  SSM  requirements.  They 
indicated  that  monitored  parameter 
values  during  periods  of  SSM  should 
not  be  included  in  daily  averages,  and 
that  to  do  so  distorts  the  results  for 
periods  of  normal  operation  and  is 
inconsistent  with  the  General  Provisions 
and  previous  rules.  Commenters  also 
stated  that  it  is  not  possible  to  have  a 
deviation  from  the  emission  limit  or 
work  practice  standard  during  SSM 
periods  because  the  only  requirement 
during  such  periods  is  to  comply  with 
the  SSMP.  Therefore,  the  commenters 
stated  that  the  definition  of  "deviation" 
is  inconsistent  with  the  General 
Provisions  and  should  be  changed  to 


delete  the  statement  that  conflicts  with 
this  point,  and  there  should  be  no 
requirement  to  document  deviations 
during  SSM  periods  in  the  compliance 
reports.  According  to  the  commenters. 
records  of  every  SSM  event,  as  required 
by  the  General  Provisions,  are 
unnecessary  and  wasteful.  The 
commenters  recommended  replacing 
this  provision,  like  in  many  other  rules, 
with  a  requirement  to.keep  records  only 
of  events  during  which  excess  emissions 
occur.  Finally,  commenters 
recommended  deleting  the  requirement 
to  submit  an  immediate  SSM  report 
each  time  actions  taken  differ  from  the 
SSMP. 

Response:  We  disagree  with  the 
comment  that  the  definition  of  deviation 
is  inconsistent  with  the  General 
Provisions.  As  recently  amended,  40 
CFR  63.6{e)(l)(i)  requires  operation  at 
a^imes  (including  periods  of  SSM)  in 
d  manner  consistent  with  safety  and 
gQod  air  pollution  control  practices  for 
ml^nimizing  emissions.  The  General 
Provisions  state  that  the  general  duty  to 
mmiihize  emissions  during  a  period  of 
SSM  does  not  require  the  owner  or 
operator  to  achieve  emission  levels  that 
would  be  required  by  the  applicable 
standard  at  other  times  if  this  is  not 
consistent  with  safety  and  good  air 
pollution  control  practices,  thus 
allowing  for  compliance  with  the  SSMP 
in  the  event  that  the  standard  cannot 
otherwise  be  met.  However,  we  further 
clarified  in  the  recent  amendments  that 
a  source  will  not  be  considered  to  have 
satisfied  the  duty  to  minimize  emissions 
merely  because  it  complied  with  an 
inadequate  SSMP.  Furthermore,  the 
General  Provisions  do  not  say  there 
cannot  be  a  deviation  during  periods  of 
SSM.  They  only  state  (in  §63. 7(e)(1)) 
that  emissions  in  excess  of  the  level  of 
the  relevant  standard  during  periods  of 
SSM  shall  not  be  considered  a  violation 
of  the  relevant  standard,  unless  a 
determination  of  noncompliance  is 
made  under  §  63.6(e).  As  discussed  in 
response  to  the  previous  comment, 
recent  final  amendments  to  the  General 
Provisions  changed  §  63.6(e)  to  clarify  a 
source's  compliance  obligations  during 
SSM  events.  As  noted  previously,  the 
final  rule  references  most  of  the 
requirements  in  40  CFR  part  63,  subpart 
SS,  For  calculating  daily  averages, 
subpart  SS  specifies  that  monitoring 
data  collected  during  periods  of  SSM 
are  to  be  excluded.  However,  we 
excluded  this  provision  from  40  CFR 
part  63,  subpart  FFFF,  If  data  from  SSM 
events  are  excluded  from  the  daily  (or 
block)  average,  then  we  would  not  have 
sufficient  information  to  assess  whether 
a  deviation  has  occurred  for  a  dav 


containing  a  reported  SSM  event  that 
we  subsequently  determine  is  not 
properK-  an  SSM  event. 

Another  requirement  in  subpart  SS  is 
that  records  of  SSM  events  (i.e., 
confirmation  that  actions  taken  were 
consistent  with  the  SSMP  or  a 
description  of  any  inconsistent  actions) 
must  be  maintained  only  if  excess 
emissions  occur.  For  the  final  subpart 
FFFF,  we  decided  that  this  requirement, 
rather  than  records  of  every  SSM  event 
as  specified  in  the  General  Provisions, 
provides  sufficient  information  about 
SSM  events  (note  that  it  applies  for  all 
SSM  periods,  not  just  those  subject  to 
subpart  SS),  which  means 
determination  of  excess  emissions  is 
critical.  The  final  rule  defines  excess 
emissions  as  "emissions  greater  than 
those  allowed  by  the  emission  limit." 
When  a  CMS  is  used  to  demonstrate 
compliance  with  an  operating  limit,  this 
means  excess  emissions  occur  when  the 
operating  limit  is  not  met.  As  noted 
above,  compliance  with  an  operating 
limit  is  based  on  a  daily  or  block 
average,  not  an  average  over  shorter 
periods  such  as  a  period  of  SSM.  Thus. 
SSM  records  are  required  for  each  SSM 
event  that  occurs  when  you  have  a 
deviation  of  the  operating  limit  for  the 
day  or  block. 

We  disagree  with  the  commenter's 
contention  that  sources  should  not  be 
required  to  report  deviations  that  occur 
during  SSM  events.  Reporting  of 
deviations  from  emission  limits, 
operating  limits,  and  work  practice 
standards  that  occur  during  SSM  events 
is  necessary  because  events  claimed  to 
be  SSM  events  by  the  source  may  not  be 
viewed  as  approved  SSM  events  by 
EPA.  Furthermore.  §63.998(c)(l)(i'i)(E) 
and  (d)(3)  of  subpart  SS  already  require 
records  of  each  SSM  event  during  which 
excess  emissions  occur,  and  as  such  the 
additional  requirement  to  report  such 
records  is  not  undulv  burdensome. 

We  agree  that  immediate  notifications 
are  not  necessary.  The  industries 
covered  by  this  soiu-ce  category 
generally  have  extensive  upset/SSM 
reporting  requirements  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  state  reporting  requirements 
that  should  be  adequate  in  supplying 
timely  notification  of  events.  Further, 
the  final  rule  requires  information 
regarding  actions  inconsistent  with  the 
SSMP  to  be  submitted  in  semiannual 
compliance  reports.  For  these  reasons, 
and  to  maintain  consistencv  with  the 
HON  and  the  CAR  rules,  we  have 
overridden  the  immediate  SSM 
reporting  required  bv  §§  63.6(e)(3)(iv) 
and  63.10(d)(5)(ii)  of  the  General 
Provisions, 
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N.  Change  Management 

Comment:  Regardint;  EPA's 
solicitation  of  comments  concerning 
process  change  management,  one 
commenter  suggested  relying  on  the  title 
V  constructions  for  process  change 
management  whenever  possible. 
According  to  the  commenter,  adding 
change  management  provisions  to  the 
rule  (beyond  requiring  facilities  that 
change  the  underlying  potential  to  emit 
assumptions  to  complv  with  the 
construction  and/or  operating  permit 
requirements  of  their  permitting 
authority)  could  only  be  justifie'd  when 
a  campaign  is  introduced  that  changes 
the  underlying  evaluation  of  the  worst 
case  for  a  specific  production  unit. 
Otherwise,  the  commenter  argued,  any 
additional  change  management 
requirements  would  just  increase  the 
compliance  burden  on  already 
overworked  permitting  authorities. 

The  commenter  specifically  requested 
that  §63.251.5{f]  be  modified'to  exempt 
from  separate  reporting  any  process 
change  that  is  managed  according  to 
regulations  and  procedures  required  by 
a  permitting  authoritv  under  an 
approved  title  V  program.  The 
commenter  requested  that  facilities  that 
process  such  a  change  request  through 
the  title  V  program  or  incorporate  the 
change  into  a  title  V  permit  should  only 
have  to  designate  in  that  filing  how  the' 
change  impacts  die  40  CFR  part  63. 
subpart  FFFF.  compliance  program  at 
the  facility.  According  to  the 
commenter.  this  change  would 
significantly  decrease  the  burden  on 
permitting  authorities  and  facilities  by 
requiring  the  permitting  authorities  to 
manage  the  same  issue  only  once. 

Regarding  the  solicitation  of 
comments  about  change  management 
being  required  for  facilities  complying 
with  the  alternate  standard,  the 
commenter  stated  that,  for  any  facility 
restricting  control  device  emissions  to  a 
documented  20  ppmv.  the  activities 
occurring  before  the  control  device  are 
not  able  to  significantly  change  the 
emissions  profile  to  the  environment  as 
long  as  the  maximum  air  flow  through 
the  control  device  does  not  change. 
Response:  Our  intent  in  requiring 
operating  scenarios,  testing  under  worst- 
case  conditions,  and  specification  of 
conditions  under  which  process 
changes  are  reported  is  to  provide  a 
framework  for  managing  changes  that 
may  be  frequent  because  of  the  nature 
of  batch  specialty  chemical  processing 
operations  without  introducing 
additional  burden  on  permitting 
authorities  and  facilities.  We  intend,  for 
example,  that  the  standard  batch  and 
overall  operating  scenario  cover  the 


anticipated  range  of  conditions  of  a 
process:  only  in  cases  where  a  change  is 
made  that  would  fall  outside  of  the 
standard  batch  would  a  new  standard 
batch  and  operating  scenario  be 
required.  However,  we  consider  it 
inappropriate  for  the  final  rule  to 
exempt  any  process  change  that  is 
managed  according  to  title  V.  as  one 
commenter  requested.  For  all  practical 
purposes,  40  CFR  part  63,  subpart  FFFF, 
specifies  the  information  required  to 
determine  applicable  requirements  for 
the  MACT  standards  that  are 
incorporated  into  the  title  V  permits. 
Finally,  the  final  rule  is  consistent  with 
the  commenter's  proposed  approach  to 
managing  change  for  a  process  in  which 
a  control  device  is  tested  under  worst- 
case  conditions  using  limitations  of  the 
capture  and  conveyance  system.  The 
operating  scenario  in  this  case  is  simple, 
and  no  detailed  information  on  the 
emission  events  controlled  by  the 
device  are  necessary.  Likewise,  if  a 
process  change  occurred  in  the  process, 
no  new  operating  scenario  is  required 
because  the  existing  operating  scenario 
still  applies. 

Comment:  One  commenter  made  two 
comments  regarding  EPA's  solicitation 
of  comments  on  process  change 
management  as  it  relates  to  title  V 
permits.  First,  noting  that  the 
solicitation  of  comments  specifically 
referenced  the  Pharmaceuticals 
Production  MACT,  the  commenter 
stated  that  the  consideration  under  that 
rule  authorizing  States  to  allow  facilities 
to  introduce  new  processes  into  existing 
equipment  or  install  stockpiled 
equipment  without  reopening  title  V 
permits  would  apply  with  equal  force  to 
40  CFR  part  63,  subpart  FFFF.  The 
commenter  noted  that  many  batch  and 
specialty  chemical  facilities  frequently 
introduce  new  processes  into  existing 
equipment  or  install  stockpiled 
equipment.  According  to  the 
commenter,  such  facilities  need  to  have 
the  flexibility  to  respond  quickly  to  the 
results  of  their  research  and 
development  activities  and  changes  in 
market  conditions  in  a  cost-effective 
manner  and  without  opening  a  lengthy 
permitting  process.  Therefore,  the 
commenter  recommended  that  we 
provide  a  discussion  of  change 
management  for  subpart  FFFF  that  is 
similar  to  that  provided  in  the  preamble 
to  the  final  Pharmaceuticals  Production 
MACT. 

Second,  the  commenter  noted  that  the 
Pharmaceuticals  Production  MACT 
encouraged  States  to  allow  for  flexible 
permitting  of  facilities  and  avoid  permit 
revisions  where  reasonably  anticipated 
alternative  operating  scenarios  can  be 
established  in  title  V  permits  and 


supported  with  detailed  operating  logs. 
The  commenter  also  noted  that  the 
pharmaceuticals  change  strategy 
authorized  new  process  equipment  to  be 
brought  into  service,  without  permit 
modification,  where  it  is  either  like-kind 
replacement  or  existing  onsite 
equipment  not  in  current  sendee. 
According  to  the  commenter.  the 
miscellaneous  organic  chemical 
manufacturing  source  category  would 
involve  the  same  industn'  contacts  and 
supporting  rationales  that  we  cited  in 
the  Pharmaceuticals  Production 
NESHAP.  Therefore,  the  commenter 
recommended  that  we  include  similar 
provisions  in  subpart  FFFF. 

Response:  As  the  commenter  noted, 
the  preamble  to  the  final 
Pharmaceuticals  Production  NESHAP 
(63  FR  50309.  September  21.  1998) 
provided  a  detailed  discussion  of 
change  management  procedures  as 
applied  to  pharmaceuticals  production. 
We  have  decided  not  to  include  a 
similar  discussion  here.  Sources  subject 
to  40  CFR  part  63.  subpart  FFFF,  may 
discuss  their  interest  in  change 
management  procedures  with  EPA  or 
the  appropriate  permitting  authority  on 
an  individual  basis. 

O.  Ch'erlapping  Requirements 

Comment:  Several  commenters 
requested  that  the  rule  include  language 
to  address  potential  overlap  between  40 
CFR  part  63,  subpart  FFFF,  and  various 
40  CFR  part  60  and  part  61  rules.  Each 
commenter  was  concerned  with  a 
different  group  of  rules,  but  collectively 
they  include  subparts  K.  Ka.  Kb,  W 
DDD,  III,  NNN.  and  RRR  in  part  60  and 
subparts  V.  Y.  BB.  and  FF  in  part  61. 
Typically,  the  commenters  requested 
language  consistent  with  language  in 
other  rules  such  as  the  HON.  or 
language  specif\dng  diat  compliance 
with  subpart  FFFF  constitutes 
compliance  with  an  overlapping  rule. 
For  vents  in  an  MCPU  that  contain  no 
HAP  but  are  subject  to  control  under  40 
CFR  part  60.  subparts  DDD.  III.  NNN. 
and  RRR,  one  commenter  requested  a 
provision  that  would  allow  facilities  to  ,. 
opt  to  meet  the  continuous  process  vent 
requirements  of  subpart  FFFF  in  lieu  of 
continuing  to  comply  with  the  NSPS 
requirements. 

Response:  We  agree  that  there  is  a 
need  to  address  potential  overlap 
between  subpart  FFFF  and  various  part 
60  and  part  61  rules,  and  we  have 
written  the  final  rule  accordingly.  In 
general,  the  language  is  consistent  with 
language  in  previous  rules.  For  example, 
the  final  rule  includes  language 
consistent  with  §63.1 10(e)(1)  for 
overlap  with  subpart  FF  of  part  61.  To 
address  overlap  with  subpart  BB  of  part 
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61.  we  included  language  consistent 
with  language  in  §63.1 10(c)  of  the  HON. 
We  also  included  language  for  overlap 
with  subpart  DDD  of  part  60  that  is 
similar  to  the  proposed  language  for 
subparts  111.  NNN.  and  RRR.  In  addition, 
for  an  MCPU  with  process  vents  that 
contain  no  HAP.  but  are  subject  to 
control  requirements  under  subpart 
DDD,  III,  NNN,  or  RRR,  the  final  rule 
also  includes  the  suggestion  to  allow 
compliance  with  the  control 
requirements  in  subpart  FFFF  for  Group 
1  process  vents.  In  each  case,  the  total 
organic  compounds  (TOO  must  be 
considered  as  if  they  are  organic  HAP 
for  purposes  of  compliance  with  subpart 
FFFF.  For  storage  tanks  subject  to  both 
subpart  FFFF  and  40  CFR  part  60. 
subpart  Kb.  we  decided  to  keep  the 
proposed  language  and  add  another 
option.  The  new  option  in  the  final  rule 
specifies  that  if  control  is  required 
under  subpart  Kb  and  the  tank  is 
assigned  to  an  MCPU,  then  compliance 
with  the  requirements  for  Group  1 
storage  tanks  under  subpart  FFFF 
constitutes  compliance  with  subpart  Kb. 
Since  the  compliance  requirements  of 
40  CFR  part  61.  subpart  Y,  are  similar 
to  the  requirements  in  subpart  Kb,  we 
have  decided  to  address  overlap  with 
subpart  Y  of  part  61  by  including 
language  in  the  final  rule  that  is 
consistent  with  the  language  used  to 
address  overlap  with  subpart  Kb.  We 
have  not  included  language  to  address 
overlap  with  subparts  K  and  Ka  of  part 
60  because  these  rules  apply  to  tanks 
storing  petroleum  liquids,  which  are  not 
included  in  the  miscellaneous  organic 
chemical  manufacturing  source 
categorv.  Finally,  the  final  rule  specifies 
that  compliance  with  subpart  FFFF 
constitutes  compliance  wiih  subpart  V 
in  part  61  and  subpart  W  in  part  60: 
alternatively,  if  you  have  an  affected 
source  with  equipment  subject  to 
subpart  V  in  part  61  or  subpart  V\'  in 
part  60.  you  may  elect  to  comply  solely 
with  either  subpart  FFFF  or  the  other 
applicable  rule. 

Comment:  Commenters  stated  that  the 
oroposed  applicability  provisions  and 
definitions  do  not  go  far  enough  to 
prevent  multipurpose  equipment  from 
being  subject  to  more  than  one  MACT 
standard.  Commenters  suggested 
exempting  all  operations  subject  to 
another  part  63  rule;  designating  subpart 
FFFF  as  the  single  applicable  rule,  or 
allowing  facilities  to  pick  any  one  of  the 
applicable  MACT  rules:  and  using 
"primary  product"  and  process  unit 
group  (PUG)  concepts  for  clarif>'ing 
applicability. 

Response:  We  recognize  that  40  CFR 
part  63,  subpart  FFFF.  will  affect 
manufacturers  of  specialty  chemicals 


and  other  products  whose  multipurpose 
production  processes  are  subject  to 
other  MACT  standards,  creating 
situations  where  there  are  overlapping 
requirements.  The  challenge  is  how  to 
consolidate  overlapping  requirements 
and  still  maintain  the  MACT  reductions 
anticipated  from  each  of  the  various 
standards.  Many  MACT  standards  that 
regulate  specialty  chemicals,  pesticide 
active  ingredients  (PAl),  SOCMl,  and 
polymers  and  resins  have  specific 
language  relating  to  overlap.  The 
predominant  method  of  addressing 
possible  overlap  is  by  designating  a 
primary  product  and  requiring 
compliance  with  the  final  rule  that 
applies  to  the  primary  product  at  all 
times  when  the  flexible  process  unit  is 
operating.  The  presumption  is  that  the 
equipment  should  be  regulated 
according  to  the  standard  that 
effectively  applies  for  a  majority  of 
products  produced. 

After  considering  the  provisions  in 
previous  rules,  we  decided  to  include  in 
the  final  rule  a  provision  that  is 
essentially  the  same  as  in  the  PAI  rule. 
This  provision  is  based  on  developing  a 
PUG  from  a  collection  of  multipurpose 
equipment,  determining  the  primary 
product  for  the  PUG,  and,  generally, 
complying  with  the  rule  that  applies  to 
the  primary  product  for  all  process  units 
within  the  PUG.  If  the  primary  product 
is  determined  to  be  miscellaneous 
organic  chemical  manufactxiring 
materials,  then  you  must  comply  with 
subpart  FFFF  for  all  process  units  in  the 
PUG.  If  the  primary  product  is 
determined  to  be  pharmaceutical 
products  or  PAI,  then  you  must  comply 
with  40  CFR  part  63,  subpart  GGG  or 
subpart  MMM,  respectivelv,  for  all 
MCPU  in  the  PUG.  Although  we 
consider  it  unlikely,  it  is  possible  that 
the  primary  product  of  a  PUG.  as 
determined  according  to  the  procedines 
in  subpart  FFFF.  could  be  material 
subject  to  another  MACT  rule  such  as  40 
CFR  part  63.  subpart  JJJ.  even  though  it 
was  not  determined  to  be  the  primary 
product  according  to  the  procedures  in 
subpart  JJJ  [i.e..  the  PUG  is  a  flexible 
operation  unit  under  subpart  JJJ).  In  this 
case,  subpart  FFFF  only  requires 
compliance  with  subpart  FFFF  for  the 
MCPU  in  the  PUG. 

The  PUG  concept  also  overrides 
certain  applicability  provisions  in  other 
overlapping  standards.  For  example,  if 
the  primary  product  of  a  PUG  that  is 
also  a  flexible  operation  unit  for  the 
purposes  of  subpart  JJJ  is  determined  to 
be  an  miscellaneous  organic  chemical 
manufacturing  product,  then  the 
redetermination  procedures  for 
nonaffected  units  in  subpart  JJJ  no 
longer  apply.  Another  example  is  that 


subpart  GGG  no  longer  applies  to 
pharmaceutical  process  units  in  a  PUG 
for  which  the  primary  product  is 
determined  to  be  miscellaneous  organic 
chemical  manufacturing  material. 
Similarly,  if  the  primary  product  of  a 
PUG  is  miscellaneous  organic  chemical 
manufacturing  material,  then  any  PAI 
process  units  in  the  PUG  that  previously 
were  required  to  comply  with  subpart 
MMM  now  must  comply  with  subpart 
FFFF. 

A  slight  difference  exists  between  the 
PUG  language  in  the  PAI  rule  and  this 
current  PUG  language.  In  the  PAI  rule, 
each  process  unit  in  the  PUG  must  have 
some  processing  equipment  that 
overlaps  with  at  least  one  other  PAI 
process  unit  in  the  group.  For  subpart 
FFFF,  this  restriction  has  been  revised 
to  require  only  that  each  process  unit 
must  have  processing  equipment  that 
overlaps  witli  any  other  process  unit  (of 
any  kind)  in  the  group.  This  language 
allows  greater  flexibility  in  setting  the 
boundaries  of  the  PUG  and  potentially 
increases  the  number  of  operations 
considered  as  part  of  a  PUG,  extending 
the  potential  for  consolidation  of 
overlapping  requirements  and  enabling 
all  the  operations  considered  part  of  a 
flexible  unit  operation  in  earlier  MACT 
standards  to  fall  into  the  same  PUG. 
Since  the  change  also  creates  the 
possibility  that  PUG  developed  under 
subparts  MMM  and  FFFF  would  not  be 
identical,  subpart  FFFF  specifies  that  an 
owner  or  operator  may  use  a  PUG 
developed  under  subpart  MMM  rather 
than  developing  a  PUG  under  subpart 
FFFF. 

Comment:  One  commenter  stated  that 
the  final  rule  should  specify  a  date  in 
the  future  where  the  MACT  standard  for 
a  particular  equipment  configuration  is 
"set"  to  avoid  having  to  redetermine 
applicability  as  processes  and 
equipment  change. 

Response:  Previous  part  63  rules 
require  a  prospective  review  of  the  5 
year  period  from  the  compliance  date  to 
predict  the  primar\'  product  and.  with 
the  exception  of  the  HON.  a  subsequent 
periodic  redetermination  ranging  from 
every  year  to  every  5  years,  or  upon 
permanent  cessation  of  the  primary 
product  production.  We  recognize  that 
redetermination  is  a  burden  in  that  it 
may  require  changing  control  strategies 
to  comply  with  a  different  rule  if  the 
primary  product  changes.  To  minimize 
any  burden  associated  with  such 
changes,  the  final  rule  requires  a 
redetermination  only  if  the  PUG  stops 
manufacturing  the  primary  product.  As 
with  the  initial  determination,  the 
redetermination  is  based  on  a  5-year 
projection  of  production.  After 
redetermination,  the  PUG  becomes 
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subject  to  whatever  rule  applies  to  the 
new  primarv  product.  In  the  absence  of 
earlier  declarations  that  production  of 
the  primar\-  product  has  ceased,  not 
making  the  primary  product  for  a  period 
of  5  years  will  be  considered  evidence 
that  manufacturing  of  the  primary 
product  has  ceased. 

Comment:  Several  commenters 
requested  that  we  make  sure  there  is  no 
overlap  between  the  OLD  MACT  and  40 
CFR  part  63.  subpart  FFFF.  Several 
commenters  also  asked  for  clarification 
of  how  to  complv  when  there  is  overlap 
between  subparts  FFFF  and  HHHHH. 

Response:  The  preamble  to  the 
proposed  OLD  rule  stated  our  intent  that 
all  of  the  cUstribution  sources  at 
miscellaneous  organic  chemical 
manufacturing  affected  sources  would 
be  subject  only  to  subpart  FFFF.  not  the 
OLD  rule.  The  proposed  OLD  rule  also 
states  that  those  emission  sources  that 
are  controlled  under  the  provisions  of 
another  40  CFR  part  63  NESHAP  would 
not  be  part  of  the  OLD  affected  source. 
Our  position  on  this  issue  has  not 
changed,  and  we  expect  to  use  the  same 
language  in  the  final  OLD  rule.  Thus, 
subpart  FFFF  does  not  need  to  address 
overlap  between  the  OLD  rule  and 
subpart  FFFF  because  there  will  be  no 
overlap. 

The  final  rule  handles  overlapping 
requirements  between  subparts  FFFF 
and  HHHHH  the  same  as  described 
above  for  overlap  between  subpart  FFFF 
and  other  part  63  rules.  In  addition,  we 
have  made  changes  to  the  definition  of 
miscellaneous  organic  chemical 
manufacturing  process  and  to  the 
affected  source  that  are  designed  to 
clarif\'  which  equipment  is  subject  to 
subpart  FFFF  and  which  is  subject  to 
subpart  HHHHH. 

Comment:  Two  commenters  requested 
that  the  final  rule  allow  consolidation  of 
all  equipment  leak  LDAR  programs 
under  40  CFR  part  63.  subpart  FFFF,  or 
any  other  single  program.  One  of  the 
commenters  noted  that  many  facilities 
are  complying  with  a  number  of 
different  programs  that  are  effectively 
equivalent  in  terms  of  environmental 
protection,  and  consolidation  will 
reduce  confusion  and  eliminate 
significant  enforcement  effort  by  EPA 
and  States  in  determining  which  LDAR 
program  applies  to  which  portion  of  a 
facility. 

Response:  The  final  rule  allows  for 
considerable  consolidation  of  LDAR 
programs  and  specifies  that  compliance 
with  subpart  FFFF  constitutes 
compliance  with  40  CFR  part  60. 
subpart  W.  and  40  CFR  part  61.  subpart 
V.  Furthermore.  §  63.2535(d)  of  the  final 
rule  specifies  that  an  owner  or  operator 
with  an  affected  source  under  subpart 


FFFF  and  equipment  subject  to  either  40 
CFR  part  63,  subpart  GGC  or  MMM. 
may  elect  to  comply  with  subpart  GGC 
or  MMM.  respectively,  for  all  such 
equipment.  The  final' rule  also  allows  an 
owner  or  operator  to  elect  to  comply 
with  the  LDAR  requirements  in  40  CFR 
part  65.  subpart  F  (i.e.  the  CAR). 

V,  Statutory  and  Executive  Order 
Reviews 

A  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatorv  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory' 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetar>' 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

R.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  information 
requirements  are  not  enforceable  until 
OMB  approves  them.  The  ICR  number  is 
1969.02. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 


NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  112  of  the  CAA 
(42  U.S.C.  7414).  All  information 
submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  final  NESHAP  require 
maintenance  inspections  of  the  control 
devices  but  do  not  require  any 
notifications  or  reports  bevond  those 
required  by  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A). 
The  recordkeeping  requirements  collect 
only  the  specific  information  needed  to 
determine  compliance. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  total  71  labor  hours 
per  year  at  a  total  annual  cost  of  53,150 
for  251  respondents.  These  estimates 
include  one-time  submissions  of 
notifications  and  precompliance  reports, 
preparation  of  an  SSMP  with 
semiannual  reports  for  any  ei/ent  when 
the  procedures  in  the  plan  were  not 
followed,  preparation  of  semiannual 
compliance  reports,  and  recordkeeping. 
Total  armualized  capital/startup  costs 
associated  with  the  monitoring 
requirements  for  the  3-year  period  of  the 
ICR  are  estimated  at  S256.000  per  year. 
Average  operation  and  maintenance 
costs  associated  with  the  monitoring 
requirements  for  the  3-vear  period  are 
estimated  at  S92.000  per  vear. 

Burden  means  the  total' time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verif>'ing 
information;  adjust  the  existing  wavs  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
number  for  EPA's  regulations  in  40  CFR 
are  in  40  CFR  part  9.  When  this  ICR  is 
approved  by  OMB.  the  Agency  will 
publish  a  technical  amendment  to  40 
CFR  part  9  in  the  Federal  Register  to 
display  the  OMB  control  number  for  the 
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approved  information  collection 
requirements  contained  in  the  final  rule. 

C.  Regulaton'  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
the  final  rulf!.  The  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  signific:dnt  economic  impact  on 
d  substantial  number  of  small  entities. 
For  purposes  of  assessing  the  impact  of 
the  rule  on  small  entities,  small  entity 
is  defined  as:  (1)  A  small  business 
ranging  from  up  to  500  employees  to  up 
to  1,000  employees,  depending  on  the 
NAICS  code;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organizatioii 
that  is  anv  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field.  The 
maximum  number  of  employees  to  be 
considered  a  small  business  for  each 
NAICS  code  is  shown  in  the  preamble 
to  the  proposed  rule  (67  FR  16178). 

After  considering  the  economic 
impacts  of  the  final  rule  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Our  economic 
analysis  identified  as  small  businesses 
27  of  the  113  companies  ouming 
affef:ted  miscellaneous  organic  chemical 
manufacturing  facilities.  This 
constitutes  24  percent  of  the  affected 
businesses.  Although  small  businesses 
represent  24  percent  of  the  companies 
within  the  source  category,  they  are 
expected  to  incur  6  percent  of  the  total 
industry  compliance  costs  of  $75 
million.  According  to  EPA's  economic 
assessment,  there  is  one  small  firm  with 
compliance  costs  equal  to  or  greater 
than  3  percent  of  its  sales.  In  addition, 
there  are  three  small  firms  with  cost-to- 
sales  ratios  between  1  percent  and  3 
percent. 

An  economic  impact  analysis  was 
performed  to  estimate  the  changes  in 
product  price  and  production  quantities 
for  the  firms  affected  by  40  CFR  part  63, 
subpart  FFFF.  The  analysis  shows  that 
of  the  49  facilities  owned  by  affected 
small  firms,  one  is  expected  to  shut 
down  after  the  implementation  of  the 
miscellaneous  organic  chemical 
manufacturing  MESHAP. 

It  should  be  noted  that  the  baseline 
economic  condition  of  the  facility 
predicted  to  close  affects  the  closure 
estimate  provided  by  the  economic 
model,  i.e  .  facilities  that  are  already 
experiencing  adverse  economic 
conditions  will  be  more  severely 
impacted  than  those  that  are  not,  and 


that  the  facility  predicted  to  close 
appears  to  have  low  profitability  levels 
currently. 

Although  the  miscellaneous  organic 
chemical  manufacturing  NESHAP  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  EPA  nonetheless  has  tried  to 
limit  the  impact  of  the  rule  on  small 
entities.  We  have  worked  closely  with 
the  American  Chemical  Council  and  the 
Synthetic  Organic  Chemical 
Manufacturers  Association.  These  trade 
organizations,  which  represent  the 
majority  of  facilities  covered  by  subpart 
FFFF.  have  represented  their  members 
at  stakeholder  meetings  throughout  the 
standards  development  process.  We  also 
worked  with  the  small  chemical 
manufacturers  to  develop  a  format  for 
the  process  vent  standard  that  is 
reasonable  for  the  production  of 
chemicals  using  batch  processing  in 
nondedicated  equipment  and  provide 
several  alternative  ways  to  comply  with 
the  standards  to  allow  as  much 
flexibility  as  possible.  Emissions 
averaging  and  the  pollution  prevention 
alternative  standards  help  those  small 
entities  that  have  been  proactive  in 
reducing  their  HAP  emissions  and 
usage,  respectively.  Another  alternative 
standard  requires  the  outlet 
concentration  of  the  control  device  to  be 
less  than  20  ppmv.  Under  this 
alternative,  recordkeeping  and  reporting 
requirements  are  greatly  reduced.  In 
addition,  we  have  included  in  the 
preamble  guidance  for  40  CFR  part  70 
requirements  to  minimize  title  V  permit 
modificaitions  for  owners  and  operators 
that  make  frequent  changes  to  their 
processes. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 


205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  lea-st- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  anv  1  year.  The 
maximum  total  annual  costs  of  the  final 
rule  for  any  year  is  estimated  to  be  about 
$75  million.  Thus,  the  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMR.'\. 

In  addition,  the  NESHAP  contain  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  the  final  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10.  1999),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
sources  are  owned  or  operated  bv  State 
or  local  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  the  final 
rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  PR 
67249,  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  'meaningful  and  timelv  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
No  tribal  governments  own  or  operate 
miscellaneous  organic  chemical 
manufacturing  process  units.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  1985.  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EP.^  has  reason  to  believe  mav  have  a 
disproportionate  effect  on  children.  If 
the  regulatory'  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 

13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  final  rule 
is  not  subject  to  the  Executive  Order 
because  it  is  based  on  technology 
performance  and  not  health  or  safety 
risks. 


H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  final  rule  is  not  a  "significant 
energy  action"  as  defined  in  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  Approximately  51  million 
kwh/yr  of  electricity  will  be  needed  to 
operate  refrigeration  units,  fans,  and 
pumps  for  control  systems. 
Approximately  680  million  Ib/yr  of 
steam  will  be  needed  to  operate  steam- 
assist  flares  and  steam  strippers. 
Approximately  4.3  billion  standard 
cubic  feet  per  year  (scf/yr)  of  natural  gas 
will  be  needed  to  operate  thermal 
oxidizers  and  flares,  and  about  1.0 
billion  scf/yr  will  be  needed  to  generate 
steam.  Generating  the  electricity  will 
consume  about  1 7,700  tpy  of  coal. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary- 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB.  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  volmitarv 
consensus  standards. 

The  final  rule  involves  technioal 
standards.  The  final  rule  uses  EPA 
Methods  1,  lA,  2,  2A,  2C,  2D,  2F,  2G, 
3,  3A,  3B,  4,  15.  18,  25,  25A,  305,  316, 
320, 624, 625, 1624,  1625.  1666,  1671. 
8260,  and  8270.  Consistent  with  the 
NTTAA.  the  EPA  conducted  searches  to 
identify-  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  The 
search  and  review  results  have  been 
documented  and  placed  in  the  docket 
for  the  NESHAP  (Docket  OAR-2003- 
0121).  The  search  for  emissions 
monitoring  procedures  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  limitations  in  these 
NESHAP  identified  19  voluntary 
consensus  standards  that  appeared  to 
have  possible  use  in  lieu  of  EPA 
standard  reference  methods.  However, 


after  reviewing  the  available  standards, 
EPA  determined  that  13  of  the  candidate 
consensus  standards  would  not  be 
practical  due  to  lack  of  equivalency, 
documentation,  and  validation  data. 
The  13  standards  are:  ASME  C00031  or 
Performance  Test  Code  19-10-1981, 
ASTM  D3154-91  (1995),  ASTM  D3464- 
96,  ASTM  D3796-90  (1998),  ASTM 
D5835-95,  ASTM  D6060-96,  ASTM 
E337-84  (Reapproved  1996),  CAN/CSA 
Z2232,2-M-86,  European  Norm  (EN) 
12619  (1999),  EN  1911-1,2,3  (1998),  ISO 
9096:1992,  ISO  10396:1993,  and  ISO 
10780:1994.  Of  the  six  remaining 
candidate  consensus  standards,  the 
following  five  are  under  development  or 
under  EPA  review;  ASME/BSR  MFC 
12M,  ASME/BSR  MFC  13m,  ASTM 
D5790-95  (1995),  ISO/DIS  12039,  and 
ISO/FDIS  14965.  The  EPA  plans  to 
follow,  review,  and  consider  adopting 
these  candidate  consensus  standards 
after  their  development  and  further 
review  by  EPA  is  completed. 

One  consensus  standard.  ASTM 
D6420-99,  Standard  Test  Method  for 
Determination  of  Gaseous  Organic 
Compounds  by  Direct  Interface  Gas 
Chromatography-Mass  Spectrometry 
(GC/MS),  is  appropriate  in  the  cases 
described  below  for  inclusion  in  these 
NESHAP  in  addition  to  the  currently 
available  EPA  Method  18  codified  at  40 
CFR  part  60,  appendix  A  for 
measurement  of  organic  HAP  or  total 
organic  compounds.  Therefore,  the 
standard  ASTM  D6420-99  is  cited  in 
the  final  rule. 

Similar  to  EPA's  performance-based 
Method  18,  ASTM  D6420-99  is  also  a 
performance-based  method  for 
measurement  of  gaseous  organic 
compounds.  However,  ASTMD6420-99 
was  wTitten  to  support  the  specific  use 
of  highly  portable  and  automated  GC/ 
MS.  While  offering  advantages  over  the 
traditional  Method  18,  the  ASTM 
method  does  allow  some  less  stringent 
criteria  for  accepting  GC/MS  resuhs 
than  required  bv  Method  18.  Therefore. 
ASTM  D6420-99  (Docket  OAR-2003- 
0121)  is  a  suitable  alternative  to  Method 
18  only  where  the  target  compound(s) 
are  those  listed  in  section  1.1  of  ASTM 
D6420-99:  and  the  target  concentration 
is  between  150  ppb(v)  and  100  ppm(v). 
For  target  compound(s)  not  listed  in 
Table  l.l  of  ASTM  D6420-99,  but 
potentially  detected  by  mass 
spectrometry,  the  regulation  specifies 
that  the  additional  system  continuing 
calibration  check  after  each  run,  as 
detailed  in  section  10.5.3  of  the  ASTM 
method,  must  be  followed,  met. 
documented,  and  submitted  with  the 
data  report  even  if  there  is  no  moisture 
condenser  used  or  the  compound  is  not 
considered  water  soluble.  For  target 
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compoiind(s)  not  listed  in  section  1.1  of 
ASTM  D6420-99.  and  nnt  amenable  to 
detection  b\'  mass  spectrometry.  ASTM 
D6420-99  does  not  applv. 

As  a  result.  EPA  cites  ASTM  D6420- 
99  in  subpart  FFFF  of  part  63.  The  EPA 
also  cites  Method  18  as  a  gas 
chromatographv  (GC)  option  in  addition 
to  ASTM  D6420-99.  This  will  allow  the 
lontinued  use  of  GC  configurations 
other  than  GC/MS. 

Some  EP.'X  testing  methods  and 
performance  standards  are  specified  in 
i»§  63.2450(g)  and  63.2485(h)  of  subpart 
FFFF.  Subpart  FFFF  also  references  EPA 
testing  methods  specified  in  40  CFR  part 
63.  subparts  G  and  SS.  Most  of  the 
standards  have  been  used  by  States  and 
industry  for  more  than  10  years. 
Nevertheless,  under  §63. 7(f).  the  final 
rule  also  allows  any  State  or  source  to 
apply  to  EPA  for  permission  to  use  an 
alternative  method  in  place  of  any  of  the 
EPA  testing  methods  or  performance 
standards  listed  in  the  NESHAP. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act, 
5.U.S.C.  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996.  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  reptjrt,  vvhit:h  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  .August  25.  200.'). 
Marianne  Lamont  Horinko, 
Acting  Administrator 

m  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  1.  part  63  of  the  Code  of 
the  Federal  Regulations  is  amended  as 
follows; 

PART  63— {AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

■  2.  Part  63  is  amended  by  adding  a  new 
subpart  FFFF  to  read  as  follo\vs: 


Subpart  pfFF — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Miscellaneous  Organic 
Chemical  Manufacturing 

Sec.         I 

What  Thifi  Subpart  Covers 

63.2430     What  is  the  purpose  of  this 

subpart? 
63.2435     Am  I  subject  to  the  requirements  in 

this  subpart? 
63.2440    What  parts  of  my  plant  does  this 

subpart  cover? 

Compliance  Dates 

63.2445     When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limits,  Work  Practice  Standards, 
and  Compliance  Requirements 

63.2450     What  are  my  general  requirements 

for  cpmplying  with  this  subpart? 
63.2455     What  requirements  must  I  meet  for 

continuous  process  vents? 
63.2460    What  requirements  must  I  meet  for 

batch  process  vents? 
63.2465     What  requirements  must  I  meet  for 

procass  vents  that  emit  hydrogen  halide 

and  halogen  HAP  or  PM  HAP? 
63.2470    What  requirements  must  I  meet  for 

storage  tanks? 
63.2475    What  requirements  must  I  meet  for 

transfer  racks? 
63.2480     What  requirements  must  I  meet  for 

equipment  leaks? 
63.2485     What  requirements  must  I  meet  for 

wastewater  streams  and  liquid  streams  in 

open  systems  within  an  MCPU? 
63.2490     What  requirements  must  I  meet  for 

heat  exchange  systems? 

Alternative  Means  of  Compliance 

63.2495     How  do  I  comply  with  the 
pollution  prevention  standard? 

63.2500    How  do  I  comply  with  emissions 
averting? 

63.2505     How  do  I  comply  with  the 
alternative  standard? 

Notifications,  Reports,  and  Records 

63.2515    What  notifications  must  I  submit 

and  when? 
63.2520    What  reports  must  I  submit  and 

when? 
63.2525    What  records  must  I  keep? 

Other  Requirements  and  Information 

63.2535    What  compliance  options  do  I  have 

if  part  of  my  plant  is  subject  to  both  this 

subpart  and  another  subpart? 
63.2540    What  parts  of  the  General 

Provisions  apply  to  me? 
63.2545    Who  implements  and  enforces  this 

subpart? 
63.2550     What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  FFFF  of  Part  63 

Table  1  to  Subpart  FFFF  of  Part  63— 
Emission  Limits  and  Work  Practice 
Standards  for  Continuous  Process  Vents 

Table  2  to  Subpart  FFFF  of  Part  63— 
Emission  Limits  and  Work  Practice 
Standards  for  Batch  Process  Vents 

Table  3  to  Subpart  FFFF  of  Part  63— 
Emission  Limits  for  Hydrogen  Halide  and 


Halogen  HAP  Emissions  or  PM  HAP 
Emissions  from  Process  Vents 

Table  4  to  Subpart  FFFF  of  Part  OS- 
Emission  Limits  for  Storage  Tanks 

Table  5  to  Subpart  FFFF  of  Part  63— 
Emission  Limits  and  Work  Practice 
Standards  for  Transfer  Racks 

Table  6  to  Subpart  FFFF  of  Part  63— 
Requirements  for  Equipment  Leaks 

Table  7  to  Subpart  FFFF  of  Part  63— 

Requirements  for  Wastewater  Streams  and 
Liquid  Streams  in  Open  Systems  Within  an 

Mc;pu 

lable  8  to  Subpart  FFFF  of  Part  63— Partially 
Soluble  Hazardous  Air  Pollutants 

Table  9  to  Subpart  FFFF  of  Part  63— Soluble 
Hazardous  Air  Pollutants 

Table  10  to  Subpart  FFFF  of  Part  63— 
Requirements  for  Heat  Exchange  Systems 

Table  11  to  Subpart  FFFF  of  Part  63— 
Requirements  for  Reports 

Table  12  to  Subpart  FFFF  of  Part  63— 
Applicability  of  General  Provisions 
(Subpart  A)  to  Subpart  FFFF  of  Part  63 

What  This  Subpart  Covers 

§  63.2430    What  Is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  miscellaneous 
organic  chemical  manufacturing.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission  limits, 
operating  limits,  and  work  practice 
standards. 

§  63.2435    Am  I  subject  to  the  requirements 
in  this  subpart? 

(a)  You  are  subject  to  the 
requirements  in  this  subpart  if  you  own 
or  operate  miscellaneous  organic 
chemical  manufacturing  process  units 
(MCPU)  that  are  located  at.  or  are  part 
of,  a  major  source  of  hazardous  air 
pollutants  (HAP)  emissions  as  defined 
in  section  112(a)  of  the  Clean  Air  Act 
(CAA). 

(b)  An  MCPU  includes  equipment 
necessary  to  operate  a  miscellaneous 
organic  chemical  manufacturing 
process,  as  defined  in  §  63.2550,  that 
satisfies  all  of  the  conditions  specified 
in  paragraphs  (b)(1)  through  (3)  of  this 
section.  An  MCPU  also  includes  any 
assigned  storage  tanks  and  product 
transfer  racks;  equipment  in  open 
systems  that  is  used  to  convey  or  store 
water  having  the  same  concentration 
and  flow  characteristics  as  wastewater; 
and  components  such  as  pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems  that  are  used  to  manufacture 
any  material  or  family  of  materials 
described  in  paragraphs  (b)(l)(i)  through 
(v)  of  this  section. 


Federal  Register/ Vol.  68.  No.  217/Monday.  November  10.  2003  / Rules  and  Regulation..         03889 


(1)  The  MCPU  produces  material  or 
family  of  materials  that  is  described  in 
paragraph  (b)(l)(i).  (ii).  (iij),  (iv).  or  (v) 
of  this  section. 

(i)  An  organic  chemical  or  chemicals 
classified  using  the  1987  version  of  SIC 
code  282.  283.  284,  285,  286,  287.  289, 
or  386.  except  as  provided  in  paragraph 
(c)(5)  of  thfs  section. 

(ii)  An  organic  chemical  or  chemicals 
classified  using  the  1997  version  of 
NAICS  code  325.  except  as  provided  in 
paragraph  (c)(5)  of  this  section. 

(iii)  Quaternan,-  ammonium 
compounds  and  ammonium  sulfate 
produced  with  caprolactam. 

(iv)  Hydrazine. 

(v)  Organic  solvents  classified  in  any 
of  the  SIC  or  NAICS  codes  listed  in 
paragraph  (b)(l)(i)  or  (ii)  of  this  section 
that  are  recovered  using  nondedicated 
solvent  recovery  operations. 

(2)  The  MCPU  processes,  uses,  or 
produces  any  of  the  organic  HAP  listed 
in  section  112(b)  of  the  CAA  or 
hydrogen  halide  and  halogen  HAP.  as 
defined  in  §63.2550. 

(3)  The  MCPU  is  not  an  affected 
source  or  part  of  an  affected  source 
under  another  subpart  of  this  part  63, 
except  for  process  vents  from  batch 
operations  within  a  chemical 
manufacturing  process  unit  (CMPU),  as 
identified  in  §  63.100(j)(4).  For  this 
situation,  the  MCPU  is  the  same  as  the 
CMPU  as  defined  in  §  63.100.  and  you 
are  subject  only  to  the  requirements  for 
batch  process  vents  in  this  subpart. 

(c)  The  requirements  m  this  subpart 
do  not  apply  to  the  operations  specified 
in  paragraphs  (c)(1)  through  (6)  of  this 
section. 

(1)  Research  and  development 
facilities,  as  defined  in  section  112(c)(7) 
of  the  CAA. 

(2)  The  manufacture  of  ammonium 
sulfate  as  a  by-product,  if  the  slurry 
entering  the  by-product  manufacturing 
process  contains  50  parts  per  million  bv 
weight  (ppmw)  I-LA.P  or  less  or  10  ppmw 
benzene  or  less.  You  must  retain 
information,  data,  and  analysis  to 
document  the  HAP  concentration  in  the 
entering  slurry  in  order  to  claim  this 
exemption. 

(3)  The  affiliated  operations  located  at 
an  affected  source  under  subparts  GG 
(National  Emission  Standards  for 
Aerospace  Manufacturing  and  Rework 
Facilities).  KK  (National  Emission 
Standards  for  the  Printing  and 
Publishing  Industry).  fJJJ  (N'ESHAP: 
Paper  and  Other  Web  Coating),  future 
MMMM  (NESHAP:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products),  and  SSSS  (NESHAP:  Surface 
Coating  of  Metal  Coil)  of  this  part  63. 
Affiliated  operations  include,  but  are 
not  limited  to.  mixing  or  dissolving  of 


coating  ingredients;  coating  mixing  for 
viscosity  adjustment,  color  tint  or 
additive  blending,  or  pH  adjustment: 
cleaning  of  coating  lines  and  coating 
line  parts;  handling  and  storage  of 
coatings  and  solvent;  and  conveyance 
and  treatment  of  wastewater. 

(4)  Fabricating  operations  such  as 
spinning  a  polymer  into  its  end  use. 

(5)  Production  activities  described 
using  the  1997  version  of  NAICS  codes 
325131.  325181.  325188  (except  the 
requirements  do  apply  to  hydrazine), 
325314, 325991  (except  the 
requirements  do  apply  to  reformulating 
plastics  resins  from  recycled  plastics 
products),  and  325992  (except  the 
requirements  do  apply  to  photographic 
chemicals). 

(6)  Tall  oil  recovery-  systems, 
(d)  If  the  predominant  use  of  a 

transfer  rack  loading  arm  or  storage  tank 
(including  storage  tanks  in  series)  is 
associated  with  a  miscellaneous  organic 
chemical  manufacturing  process,  and 
the  loading  arm  or  storage  tank  is  not 
part  of  an  affected  source  under  a 
subpart  of  this  part  63.  then  you  must 
assign  the  loading  arm  or  storage  tank  to 
the  MCPU  for  that  miscellaneous 
organic  chemical  manufacturing 
process.  If  the  predominant  use  cannot 
be  determined,  then  you  may  assign  the 
loading  arm  or  storage  tank  to  any 
MCPU  that  shares  it  and  is  subject  to 
this  subpart.  If  the  use  varies  from  year 
to  year,  then  you  must  base  the 
determination  on  the  utilization  that 
occurred  during  the  year  preceding 
November  10,  2003  or,  if  the  loading 
arm  or  storage  tank  was  not  in  operation 
during  that  year,  you  must  base  the  use 
on  the  expected  use  for  the  first  5-year 
period  after  startup  You  must  include 
the  determination  in  the  notification  of 
compliance  status  report  specified  in 
§  63.2520(d).  You  must  redetermine  the 
primarv'  use  at  least  once  even  5  years, 
or  any  time  you  implement  emissions 
averaging  or  pollution  prevention  after 
the  compliance  date. 

(e)  For  nondedicated  equipment  used 
to  create  at  least  one  MCPU.  vou  may 
elect  to  develop  process  unit  groups 
(PUG),  determine  the  primary  product 
of  each  PUG,  and  comply  with  the 
requirements  of  the  subpert  in  40  CFR 
part  63  that  applies  to  that  primary 
product  as  specified  in  §  63.2535(1). 

§63.2440     What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each 
miscellaneous  organic  chemical 
manufacturing  affected  source. 

(b)  The  miscellaneous  organic 
chemical  manufacturing  affected  source 
is  the  facilitywide  collection  of  MCPU 
and  heat  exchange  systems,  wastewater, 


and  waste  management  units  that  are 
associated  with  manufacturing  materials 
described  in  §  63.2435(b)(1). 

(c)  A  new  affected  source  is  described 
by  either  paragraph  (c)(1)  or  (2)  of  this 
section. 

(1)  Each  affected  source  defined  in 
paragraph  (b)  of  this  section  for  which 
you  commenced  construction  or 
reconstruction  after  April  4.  2002.  and 
you  meet  the  applicability  criteria  at  the 
time  you  commenced  construction  or 
reconstruction. 

(2)  Each  dedicated  MCPU  that  has  the 
potential  to  emit  10  tons  per  year  (tpy) 
of  any  one  HAP  or  25  tpy  of  combined 
R-\P,  and  you  commenced  construction 
or  reconstruction  of  the  MCPU  after 
April  4,  2002.  For  the  purposes  of  this 
paragraph,  an  MCPU  is  an  affected 
source  in  the  definition  of  the  term 
"reconstruction"  in  §63.2. 

(d)  An  MCPU  that  is  also  a  CMPU 
under  §  63  100  is  reconstructed  for  the 
purposes  of  this  subpart  if  and  only  if 
the  CMPU  meets  the  requirements  for 
reconstruction  in  §63.100(I)(2). 

Compliance  Dates 

§  63.2445     When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  affected  source, 
you  must  comply  with  this  subpart 
according  to  the  requirements  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  If  you  startup  your  new  affected 
source  before  November  10.  2003,  then 
you  must  comply  with  the  requirements 
for  new  sources  in  this  subpart  no  later 
than  November  10.  2003. 

(2)  If  you  startup  your  new  affected 
source  after  November  10.  2003.  then 
you  must  comply  with  the  requirements 
for  new  sources  in  this  subpart  upon 
startup  of  your  affected  source. 

(b)  If  you  have  an  existing  source  on 
November  10,  2003,  you  must  comply 
with  the  requirements  for  existing 
sources  in  this  subpart  no  later  than 
November  10.  2006. 

(c)  You  must  meet  the  notification 
requirements  in  §63.2515  according  to 
the  schedule  in  §  63.2515  and  in  40  CFR 
part  63.  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  in  this  subpart. 

Emission  Limits,  Work  Practice 
Standards,  and  Compliance 
Requirements 

§  63.2450     What  are  my  general 
requirements  to:  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limits  and  work  practice 
standards  in  Tables  1  through  7  to  this 
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subpart  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction  (SSM).  and  you  must  meet 
the  requirements  specified  in  §§63.2455 
through  63.2490  (or  the  alternative 
means  of  compliance  in  §63.2495, 
§63.2500,  or  §  63.2505).  e.xcept  as 
specified  in  paragraphs  (b)  through  (s)  of 
this  section.  Ynu  must  meet  the 
notification,  reporting,  and 
recordkeeping  requirements  specified  in 
§§63.2515.  63.2520.  and  63.2525. 

(b)  Determine  halogenated  vent 
streams.  You  must  determine  if  an 
emission  stream  is  a  halogenated  vent 
stream,  as  defined  in  §  63.2550,  by 
calculating  the  mass  emission  rate  of 
halogen  atoms  in  accordance  with 
§63.115(d)(2)(v).  Alternatively,  you  may 
elect  to  designate  the  emission  stream  as 
halogenated. 

(c)  Requirements  for  combined 
emission  streams.  When  organic  HAP 
emissions  from  different  emission  types 
(e.g.,  continuous  process  vents,  batch 
process  vents,  storage  tanks,  transfer 
operations,  and  waste  management 
units)  are  combined,  you  must  comply 
with  the  requirements  of  either 
paragraph  (c)(1)  or  (2)  of  this  section. 

(1)  Comply  with  the  applicable 
requirements  of  this  subpart  for  each 
kind  of  organic  HAP  emissions  in  the 
stream  (e.g..  the  requirements  of  Table  1 
to  this  subpart  for  continuous  process 
vents  and  the  requirements  of  Table  4  to 
this  subpart  for  emissions  from  storage 
tanks). 

(2)  Determine  the  applicable 
requirements  based  on  the  hierarchy 
presented  in  paragraphs  (c)(2)(i)  through 
(vi)  of  this  section.  For  a  combined 
stream,  the  applicable  requirements  are 
specified  in  the  highest-listed  paragraph 
in  the  hierarchy  that  applies  to  any  of 
the  individual  streams  that  make  up  the 
combined  stream.  For  example,  if  a 
combined  stream  consists  of  emissions 
from  Group  1  batch  process  vents  and 
any  other  type  of  emission  stream,  then 
you  must  comply  with  the  requirements 
in  paragraph  (c)(2)(i)  of  this  section  for 
the  combined  stream;  compliance  with 
the  requirements  in  paragraph  (c)(2)(i) 
of  this  section  constitutes  compliance 
for  the  other  emission  streams  in  the 
combined  stream.  Two  exceptions  are 
that  you  must  .:omply  with  the 
requirements  in  Table  3  to  this  subpart 
and  §  63.2465  for  all  process  vents  with 
hydrogen  halide  and  halogen  HAP 
emissions,  and  recordkeeping 
requirements  for  Group  2  applicabilitv 
or  compliance  are  still  required  (e.g..  the 
requirement  in  §  63.2525(f)  to  track  the 
number  of  batches  produced  and 
calculate  rolling  annual  emissions  for 
processes  with  Group  2  batch  process 
vents). 


(i)  The  requirements  of  Table  2  to  this 
subpart  and  §63.2460  for  Group  1  batch 
process  vents,  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 

(ii)  The  requirements  of  Table  1  to 
this  subpart  and  §63.2455  for 
continuous  process  vents  that  are  routed 
to  a  control  device,  as  defined  in 
§  63.981,  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 

(iii)  The  requirements  of  Table  5  to 
this  subpart  and  §  63.2475  for  transfer 
operations,  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 

(iv)  The  requirements  of  Table  7  to 
this  subpart  and  §  63.2485  for  emissions 
from  waste  management  units  that  are 
used  to  manage  and  treat  Group  1 
wastewater  streams  and  residuals  from 
Group  1  wastewater  streams,  including 
applicable  monitoring,  recordkeeping, 
and  reporting. 

(v)  The  requirements  of  Table  4  to  this 
subpart  and  §63.2470  for  control  of 
emissions  from  storage  tanks,  including 
applicable  monitoring,  recordkeeping, 
and  reporting. 

(vi)  The  requirements  of  Table  1  to 
this  subpart  and  §  63.2455  for 
continuous  process  vents  after  a 
recovery  device  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 

(d)  Except  when  complying  with 

§  63.2485,  if  you  reduce  organic  HAP 
emissions  by  venting  emissions  through 
a  closed-vent  system  to  any  combination 
of  control  devices  (except  a  flare)  or 
recovery  devices,  you  must  meet  the 
requirements  of  §63. 982(c)  and  the 
requirements  referenced  therein. 

(e)  Except  when  complying  with 

§  63.2485.  if  you  reduce  organic  HAP 
emissions  by  venting  emissions  through 
a  closed-vent  system  to  a  flare,  you  must 
meet  the  requirements  of  §  63.982(b} 
and  the  requirements  referenced 
therein. 

(f)  If  you  use  a  halogen  reduction 
device  to  reduce  hydrogen  halide  and 
halogen  HAP  emissions  from 
halogenated  vent  streams,  you  must 
meet  the  requirements  of  §  63.994  and 
the  requirements  referenced  therein.  If 
you  use  a  halogen  reduction  device 
before  a  combustion  device,  you  must 
determine  the  halogen  atom  emission 
rate  prior  to  the  combustion  device 
according  to  the  procedures  in 
§63.115(d)(2)(v). 

(g)  Requirements  for  performance 
tests.  The  requirements  specified  in 
paragraphs  (g)(1)  through  (5)  of  this 
section  apply  instead  of  or  in  addition 
to  the  requirements  specified  in  subpart 
SS  of  this  part  63. 


(1)  Conduct  gas  molecular  weight 
analysis  using  Method  3,  3 A,  or  3B  in 
appendix  A  to  part  60  of  this  chapter. 

(2)  Measure  moisture  content  of  the 
stack  gas  using  Method  4  in  appendix  A 
to  part  60  of  this  chapter. 

(3)  If  the  uncontrolled  or  inlet  gas 
stream  to  the  control  device  contains 
carbon  disulfide,  you  must  conduct 
emissions  testing  according  to 
paragraph  (g)(3)(i)  or  (ii)  of  this  section. 

(i)  If  you  elect  to  comply  with  the 
percent  reduction  emission  limits  in 
Tables  1  through  7  to  thii.  subpart,  and 
carbon  disulfide  is  the  principal  organic 
HAP  component  {i.e..  greater  than  50 
percent  of  the  HAP  in  the  stream  bv 
volume),  then  you  must  use  Method  18, 
or  Method  15  (40  CFR  part  60,  appendix 
A)  to  measure  carbon  disulfide  at  the 
inlet  and  outlet  of  the  control  device. 
Use  the  percent  reduction  in  carbon 
disulfide  as  a  surrogate  for  the  percent 
reduction  in  total  organic  HAP 
emissions. 

(ii)  If  you  elect  to  comply  with  the 
outlet  total  organic  compound  (TOC) 
concentration  emission  limits  in  Tables 
1  through  7  to  this  subpart,  and  the 
uncontrolled  or  inlet  gas  stream  to  the 
control  device  contains  greater  than  10 
percent  (volume  concentration)  carbon 
disulfide,  you  must  use  Method  18  or 
Method  15  to  separately  determine  the 
carbon  disulfide  concentration. 
Calculate  the  total  HAP  or  TOC 
emissions  by  totaling  the  carbon 
disulfide  emissions  measured  using 
Method  18  or  15  and  the  other  HAP 
emissions  measured  using  Method  18  or 
25A. 

(4)  As  an  alternative  to  using  Method 
18,  Method  25/25A.  or  Method  26/26A 
of  40  CFR  part  60,  appendix  A,  to 
comply  with  any  of  the  emission  limits 
specified  in  Tables  1  through  7  to  this 
subpart,  you  may  use  Method  320  of  40 
CFR  part  60.  appendix  A.  When  using 
Method  320.  you  must  follow  the 
analyte  spiking  procedures  of  section  13 
of  Method  320,  unless  you  demonstrate 
that  the  complete  spiking  procedure  has 
been  conducted  at  a  similar  source. 

(5)  Section  63.997(c)(1)  does  not 
apply.  For  the  purposes  of  this  subpart, 
results  of  all  initial  compliance 
demonstrations  must  be  included  in  the 
notification  of  compliance  status  report, 
which  is  due  150  days  after  the 
compliance  date,  as  specified  in 

§63. 2520(d)(1). 

(h)  Design  evaluation.  To  determine 
the  percent  reduction  of  a  small  control 
device,  you  may  elect  to  conduct  a 
design  evaluation  as  specified  in 
§  63.1257(a)(1)  instead  of  a  performance 
test  as  specified  in  subpart  SS  of  this 
part  63.  You  must  establish  the  value(s) 
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and  basis  for  the  operating  limits  as  part 
of  the  design  evaluation. 

(i;  Outlet  concentration  correction  for 
supplemental  gases.  In 
§  63  997(e)(2Kiii)(C).  the  correction  to  3 
percent  oxygen  for  emission  streams  at 
the  outlet  of  combustion  devices  is 
required  if  you  add  supplemental  gases, 
as  defined  in  §  63.2550,  to  the  vent 
stream  or  manifold. 

(jj  Continuous  emissions  monitoring 
systems.  Each  continuous  emissions 
monitoring  system  (GEMS)  must  be 
installed,  operated,  and  maintained 
according  to  the  requirements  in  §63,8 
and  paragraphs  (j)(l)  through  (5)  of  this 
section, 

(1)  Each  CEMS  must  be  installed. 
operated,  and  maintained  according  to 
the  applicable  Performance 
Specification  of  40  CFR  part  60, 
appendix  B,  and  according  to  paragraph 
(j)(2)  of  this  section,  except  as  specified 
in  paragraph  (j)(l)(i)  of  this  section.  For 
any  CEMS  meeting  Performance 
Specification  8.  vou  rnu.st  also  comply 
with  appendix  F,  procedure  1  of  40  CFR 
part  60. 

(i)  If  you  wish  to  use  a  CEMS  other 
than  an  Fourier  Transform  Infrared 
Spectroscopy  (FTIRj  meeting  the 
requirements  of  Performance 
Specification  1 5  to  measure  hvdrogen 
halide  and  halogen  HAP  before  we 
promulgate  a  Performance  Specification 
for  such  CEMS.  you  must  prepare  a 
monitoring  plan  and  submit  it  for 
approval  in  accordance  with  the 
procedures  specified  in  §63.8. 

(ii)  [Reserved] 

(2)  You  must  determine  the 
calibration  gases  and  reporting  units  for 
TOC  CEMS  in  accordance  with 
paragraph  (j){2)(i).  (ii).  or  (iii)  of  this 
section, 

(i)  For  CEMS  meeting  Performance 
Specification  9  or  15  requirements, 
determine  the  target  analyte{s)  for 
calibration  using  either  process 
knowledge  of  the  control  device  inlet 
stream  or  the  screening  procedures  of 
Method  18  on  the  control  device  inlet 
stream. 

(ii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  combustion  device, 
calibrate  the  instrument  on  the 
predominant  organic  HAP  and  report 
the  results  as  carbon  (C  1  ).  and  use 
Method  25A  or  any  approved  alternative 
as  the  reference  method  for  the  relative 
accuracy  tests. 

(iii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  noncombustion 
device,  determine  the  predominant 
organic  HAP  using  either  process 
knowledge  or  the  screening  procedures 
of  Method  18  on  the  control  device  inlet 


stream,  calibrate  the  monitor  on  the 
predominant  organic  HAP.  and  report 
the  results  as  d.  Use  Method  18,  ASTM 
D64 20-99,  or  any  approved  alternative 
as  the  reference  method  for  the  relative 
accuracy  tests,  and  report  the  results  as 
C,. 

(3)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  40  CFR  63.8  and 
according  to  the  applicable  Performance 
Specification  of  40  CFR  part  60, 
appendix  B,  except  that  the  schedule  in 
§  63.8(e)(4)  does  not  apply,  and  the 
results  of  the  performance  evaluation 
must  be  included  in  the  notification  of 
compliance  status  report. 

(4)  The  CEMS  data  must  be  reduced 
to  operating  day  or  operating  block 
averages  computed  using  valid  data 
consistent  with  the  data  availability 
requirements  specified  in 
§63.999(c)(6)(i)(B)  through  (D),  except 
monitoring  data  also  are  sufficient  to 
constitute  a  valid  hour  of  data  if 
measured  values  are  available  for  at 
least  two  of  the  15-minute  periods 
during  an  hour  when  calibration, 
quality  assurance,  or  maintenance 
activities  are  being  performed.  An 
operating  block  is  a  period  of  time  from 
the  beginning  to  end  of  batch  operations 
within  a  process.  Operating  block 
averages  may  be  used  only  for  batch 
process  vent  data. 

(5)  If  you  add  supplemental  gases,  you 
must  correct  the  measured 
concentrations  in  accordance  with 
paragraph  (i)  of  this  section  and 

§  63.2460(c)(6). 

(k)  Continuous  parameter  monitoring. 
The  provisions  in  paragraphs  (k)(l) 
through  (4)  of  this  section  apply  in 
addition  to  the  requirements  for 
continuous  parameter  monitoring 
system  (CPMS)  in  subpart  SS  of  this  part 
63. 

(1 )  You  must  record  the  results  of 
each  calibration  check  and  all 
maintenance  performed  on  the  CPMS  as 
specified  in  §63.998(c)(l){ii)(A). 

(2)  When  subpart  SS  of  this  part  63 
uses  the  term  "a  range"  or  "operating 
range"  of  a  monitored  parameter,  it 
means  an  "operating  limit"  for  a 
monitored  parameter  for  the  purposes  of 
this  subpart. 

(3)  As  an  alternative  to  measuring  pH 
as  specified  in  §63.994(c)(l)(i),  you  may 
elect  to  continuously  monitor  the 
caustic  strength  of  the  scrubber  effluent. 

(4)  As  an  alternative  to  the  inlet  and 
outlet  temperature  monitoring 
requirements  for  catalxnic  incinerators 
as  specified  in  §  63.98'8(c)(2),  you  may 
elect  to  comply  with  the  requirements 
specified  in  paragraphs  (k)(4)(i)  through 
(iii)  of  this  section. 


(i)  Monitor  the  inlet  temperature  as 
specified  in  subpart  SS  of  this  part  63. 

(ii)  Check  the  activity  level  of  the 
catalyst  at  least  even,'  12  months  and 
take  any  necessary  corrective  action, 
such  as  replacing  the  catalyst  to  ensure 
that  the  catalyst  is  performing  as 
designed. 

(iii)  Maintain  records  of  the  annual 
checks  of  catalyst  activity  levels  and  the 
subsequent  corrective  actions. 

(1)  Startup,  shutdown,  and 
malfunction.  Sections  63.152(f)(7)(ii) 
through  (iv)  and  63.998(b)(2)(iii)  and 
(b)(6)(i)(A),  which  apply  to  the 
exclusion  of  monitoring  data  collected 
during  periods  of  SSM  from  daily 
averages,  do  not  apply  for  the  purposes 
of  this  subpart. 

(m)  Reporting.  (1)  When  §§63.2455 
through  63.2490  reference  other 
subparts  in  this  part  63  that  use  the  term 
"periodic  report,"  it  means  "compliance 
report"  for  the  purposes  of  this  subpart. 
The  compliance  report  must  include  the 
information  specified  in  §  63.2520(e).  as 
well  as  the  information  specified  in 
referenced  subparts. 

(2)  When  there  are  conflicts  between 
this  subpart  and  referenced  subparts  for 
the  due  dates  of  reports  required  by  this 
subpart,  reports  must  be  submitted 
according  to  the  due  dates  presented  in 
this  subpart. 

(3)  Excused  excursions,  as  defined  in 
subparts  G  and  SS  of  this  part  63,  are 
not  allowed. 

(n)  The  option  in  §63.997(e)(2)(iv)(C} 
to  demonstrate  compliance  with  a 
percent  reduction  emission  limit  by 
measuring  TOC  is  not  allowed. 

(o)  You  may  not  use  a  flare  to  control 
halogenated  vent  streams  or  hydrogen 
halide  and  halogen  HAP  emissions. 

(p)  Opening  a  safety  device,  as 
defined  in  §  63.2550,  is  allowed  at  any 
time  conditions  require  it  to  avoid 
unsafe  conditions. 

(q)  If  an  emission  stream  contains 
energetics  or  organic  peroxides  that,  for 
safety  reasons,  cannot  meet  an 
applicable  emission  limit  specified  in 
Tables  1  through  7  to  this  subpart,  then 
you  must  submit  documentation  in  vour 
precompliance  report  explaining  why 
an  undue  safety  hazard  would  be 
created  if  the  air  emission  controls  were 
installed,  and  you  must  describe  the 
procedures  that  you  will  implement  to 
minimize  HAP  emissions  from  these 
vent  streams. 

(r)  Surge  control  vessels  and  bottoms 
receivers.  For  each  surge  control  vessel 
or  bottoms  receiver  that  meets  the 
capacitv'  and  vapor  pressure  thresholds 
for  a  Group  1  storage  tank,  you  must 
meet  emission  limits  and  work  practice 
standards  specified  in  Table  4  to  this 
subpart. 
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(s)  For  the  purposes  of  determining 
Group  status  for  continuous  process 
vents,  batch  process  vents,  and  storage 
tanks  in  §§63.2455.  63.2460.  and 
63.2470.  hydrazine  is  to  be  considered 
an  organic  HAP. 

§63.2455    What  requirements  must  I  meet 
for  continuous  process  vents? 

(a)  You  must  meet  each  emission  limit 
m  Table  1  to  this  subpart  that  applies  to 
vnur  continuous  process  vents,  and  you 
must  meet  each  applicable  requirement 
specified  in  paragraphs  (b)  through  (c) 
of  this  section, 

(b)  For  each  continuous  process  vent, 
you  must  either  designate  the  vent  as  a 
Group  1  continuous  process  vent  or 
determine  the  l<r)tal  resource 
effectiveness  (TRE)  index  value  as 
specified  in  §  63.115(d),  except  as 
specified  in  paragraphs  {b)(l)  through 
(3)  of  this  section. 

(1)  You  are  not  required  to  determine 
the  Group  status  or  the  TRE  index  value 
for  any  continuous  process  vent  that  is 
combined  with  Group  1  batch  process 
vents  before  a  control  device  or  recovery 
device  because  the  requirements  of 
§63.2450(c)(2)(i)  apply  to  the  combined 
stream. 

(2)  When  a  TRE  index  value  of  4.0  is 
referred  to  in  §63. 11 5(d).  TRE  index 
values  of  5.0  for  existing  affected 
sources  and  8.0  for  new  and 
reconstructed  affected  sources  apply  for 
tlie  nurposes  of  this  subpart. 

(3)  When  §63. 115(d)  refers  to 
"emission  reductions  specified  in 
§63.11J(a)."  the  reductions  specified  in 
Table  1  to  this  subpart  apply  for  the 
purposes  of  this  subpart. 

(c)  If  you  use  a  recovery  device  to 
maintain  the  TRE  above  a  specified 
threshold,  you  must  meet  the 
requirements  of  §  63.982(e)  and  the 
requirements  referenced  therein,  except 
as  sp-3cified  in  §63.2450  and  paragraph 
(c)(1)  of  this  section. 

(1)  When  §63.993  uses  the  phrase 
"the  TRE  index  value  is  between  the 
level  specified  in  a  referencing  subpart 
and  4.0."  the  phrase  "the  TRE  index 
value  is  >1.9  but  <5.0"  applies  for  an 
existing  affected  source,  and  the  phrase 
"the  TRE  index  value  is  >5.0  but  <8.0" 
applies  for  a  new  and  reconstructed 
affected  source,  for  the  purposes  of  this 
subpart. 

(2)  [Reserved] 

§  63.2460    What  requirements  must  I  meet 
for  batcti  process  vents? 

(a)  You  must  meet  each  emission  limit 
in  Table  2  to  this  subpart  that  applies  to 
you.  and  you  must  meet  each  applicable 
requirement  specified  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Group  status.  If  a  process  has 
batch  process  vents,  as  defined  in 


§  63.2550,  you  must  determine  the 
group  status  of  the  batch  process  vents 
by  determining  and  summing  the 
uncontrolled  organic  HAP  emissions 
from  each  of  the  batch  process  vents 
within  the  process  using  the  procedures 
specified  in  §63.1257(d)(2)(i)  and  (ii), 
except  as  specified  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  To  calculate  emissions  caused  by 
the  heating  of  a  vessel  to  a  temperature 
lower  than  the  boiling  point,  you  must 
use  the  procedures  in 
§63.1257(d)(2)(i)(C)(3). 

(2)  To  calculate  emissions  from 
depressurization,  you  must  use  the 
procedures  in  §63.1257(d)(2)(i)(D)(I0). 

(3)  To  calculate  emissions  from 
vacuum  systems  for  the  purposes  of  this 
subpart,  the  receiving  vessel  is  part  of 
the  vacuum  system,  and  terms  used  in 
Equation  33  to  40  CFR  part  63,  subpart 
GGG,  are  defined  as  follows: 

P  system  =  absolute  pressure  of  receiving 

vessel; 
P  ,  =  partial  pressure  of  the  HAP  at  the 

receiver  temperature; 
P  ,  =  partial  pressure  of  condensable 

(including  HAP)  at  the  receiver 

temperature; 
MW  ,  =  molecular  weight  of  the 

individual  HAP  in  the  emission 

stream,  with  HAP  partial  pressures 

calculated  at  the  temperature  of  the 

receiver. 

(4)  You  may  elect  to  designate  the 
batch  process  vents  within  a  process  as 
Group  1  and  not  calculate  uncontrolled 
emissions  under  either  of  the  situations 
described  in  paragraph  (b)(4)(i)  or  (ii)  of 
this  section. 

(i)  If  you  comply  with  the  alternative 
standard  specified  in  §63.2505. 

(ii)  If  all  Group  1  batch  process  vents 
within  a  process  are  controlled;  you 
conduct  the  performance  test  under 
hypothetical  worst  case  conditions,  as 
defined  in  §63.1257(b)(8)(i)(B);  and  the 
emission  profile  is  based  on  capture  and 
control  system  limitations  as  specified 
in§63.1257(b)(8)(ii}(C). 

(c)  Exceptions  to  the  requirements  in 
subpart  SS  of  this  part  63  are  specified 
in  paragraphs  (c)(1)  through  (7)  of  this 
section. 

(1)  Process  condensers.  Process 
condensers,  as  defined  in  §63.1251,  are 
not  considered  to  be  control  devices  for 
batch  process  vents. 

(2)  Initial  compliance,  (i)  To 
demonstrate  initial  compliance  with  a 
percent  reduction  emission  limit  in 
Table  2  to  this  subpart,  you  must 
compare  the  sums  of  the  controlled  and 
uncontrolled  emissions  for  the 
applicable  Group  1  batch  process  vents 
within  the  process  and  show  that  the 
specified  reduction  is  met. 


(ii)  When  you  conduct  a  performance 
test  or  design  evaluation  for  a  control 
device  used  to  control  emissions  from 
batch  process  vents,  you  must  establish 
emission  profiles  and  conduct  the  test 
under  worst-case  conditions  according 
to  §63.1 257(b)(8)  instead  of  under 
normal  operating  conditicms  as 
specified  in  §  63.7(e)(1).  The 
requirements  in  §  63.997(e)(l )(i)  and  (iiij 
also  do  not  apply  for  performance  tests 
conducted  to  determine  compliance 
with  the  emission  limits  for  batch 
process  vents.  References  in 
§  63.997(b)(1)  to  "methods  specified  in 
§  63.997(e)"  include  the  methods 
specified  in  §  63.1257(h)(8). 

(iii)  As  an  alternative  to  conducting  a 
performance  test  or  design  evaluation 
for  a  condenser,  you  may  determine 
controlled  emissions  using  the 
procedures  specified  in 
§63.1257(d)(3)(i)(B). 

(iv)  When  §63.1257(d)(3)(i){B){7) 
specifies  that  condenser-controlled 
emissions  from  an  air  dryer  must  be 
calculated  using  Equation  11  of40GFR 
part  63.  subpart  GGG.  with  "V  equal  to 
the  air  flow  rate,"  it  means  "V  equal  to 
the  dryer  outlet  gas  flow  rate."  for  the 
purposes  of  this  subpart.  Alternatively, 
you  may  use  Equation  12  of  40  CFR  part 
63.  subpart  GGG,  with  V  equal  to  the 
dryer  inlet  air  flow  rate.  Account  for 
time  as  appropriate  in  either  equation. 

(v)  You  must  demonstrate  that  each 
process  condenser  is  properly  operated 
according  to  the  procedures  specified  in 
§63.1257(d)(2)(i)(C)(^)(i7)and 
(d)(3)(iii)(B).  The  reference  in 
§63.1257(d)(3)(iii)(B)  to  the  alternative 
standard  in  §  63.1254(c)  means 
§63.2505  for  :Se  purposes  of  this 
subpart.  As  an  alternative  to  measuring 
the  exhaust  gas  tem.perature,  as  required 
by  §63.1257(d)(3)(iii)(B).  you  may  elect 
to  measure  the  liquid  temperature  in  the 
receiver. 

(vi)  You  must  conduct  a  subsequent 
performance  test  or  compliance 
demonstration  equivalent  to  an  initial 
compliance  demonstration  within  180 
days  of  a  change  in  the  worst-case 
conditions. 

(3)  Establishing  operating  limits.  You 
must  establish  operating  limits  under 
the  conditions  required  for  vour  initial 
compliance  demonstration,  except  you 
may  elect  to  establish  operating  limit(s) 
for  conditions  other  than  those  under 
which  a  performance  test  was 
conducted  as  specified  in  paragraph 
(c)(3)(i)  of  this  section  and,  if  applicable, 
paragraph  (c)(3)(ii)  of  this  section. 

(i)  The  operating  limits  may  be  based 
on  the  results  of  the  performance  test 
and  supplementary  information  such  as 
engineering  assessments  and 
manufacturer's  recommendations.  These 


Federal  Register /Vol.  68,  No.  217 /Monday.  November  10.  2003  /  Rules  and  Regulations         63893 


limits  may  be  established  for  conditions 
as  unique  as  individual  emission 
episodes  for  a  batch  process.  You  must 
provide  rationale  in  the  precompliance 
report  for  the  specific  level  for  each 
operating  limit,  including  any  data  and 
calculations  used  to  develop  the  limit 
and  a  description  of  whv  the  limit 
indicates  proper  operation  of  the  control 
device.  The  procedures  provided  in  this 
paragraph  (c)(3)(i)  have  not  been 
approved  by  the  Administrator  and 
determination  of  the  operating  limit 
using  these  procedures  is  subject  to 
review  and  appro\al  bv  the 
Administrator. 

(ii)  If  you  elect  to  establish  separate 
monitoring  levels  for  different  emission 
episodes  within  a  batch  process,  vou 
must  maintain  records  in  vour  daily 
schedule  or  log  of  processes  indicating 
each  point  at  which  you  change  from 
one  operating  limit  to  another,  even  if 
the  duration  of  the  monitoring  for  an 
operating  limit  is  less  than  15  minutes. 
You  must  maintain  a  daily  schedule  or 
log  of  processes  according  to 
§63, 2525(c), 

(4)  Averaging  periods.  As  an 
alternative  to  the  requirement  for  daily 
averages  in  §63, 998(b)(3).  you  may 
determine  averages  for  operating  blocks. 
An  operating  block  is  a  period  of  time 
that  is  equal  to  the  time  from  the 
beginning  to  end  of  batch  process 
operations  within  a  process. 

(5)  Periodic  verification.  For  a  control 
device  with  total  inlet  HAP  emissions 
less  than  1  tpy,  you  must  establish  an 
operating  limit(s)  for  a  parameter(s)  that 
you  will  measure  and  record  at  least 
once  per  averaging  period  (i.e.,  daily  or 
block)  to  verifv'  that  the  control  device 
is  operating  properly.  You  may  elect  to 
measure  the  same  parameter(s)  that  is 
required  for  control  devices  that  control 
inlet  HAP  emissions  equal  to  or  greater 
than  1  tpy.  If  the  parameter  will  not  be 
measured  continuously,  vou  must 
request  approval  of  your  proposed 
procedure  in  the  precompiiance  report. 
You  must  identify  the  operating  limit(s) 
and  the  measurement  frequency,  and 
you  must  provide  rationale  to  support 
how  these  measurements  demonstrate 
the  control  device  is  operating  properly. 

(6)  Outlet  concentration  correction  for 
supplemental  gases.  If  you  use  a  control 
device  other  than  a  combustion  device 
to  comply  with  a  TOC.  organic  HAP,  or 
hydrogen  halide  ajid  halogen  HAP 
outlet  concentration  emission  limit  for 
batch  process  vents,  you  must  correct 
the  actual  concentration  for 
supplemental  gases  using  Equation  1  of 
this  section:  vou  may  use  process 
knowledge  and  representative  operating 
data  to  determine  the  fraction  of  the 
total  flow  due  to  supplemental  gas. 


C    =C 


Qs+Qa 


(Eq. 


Where: 

Ca  =  corrected  outlet  TOC.  organic  HAP. 
or  hydrogen  halide  and  halogen  HAP 
concentration,  dry  basis,  ppmv; 
Cm  =  actual  TOC.  organic  HAP.  or 
hydrogen  halide  and  halogen  HAP 
concentration  measured  at  control 
device  outlet,  dry  basis,  ppmv; 
Qa  =  total  volumetric  flowrate  of  all  gas 
streams  vented  to  the  control  device, 
except  supplemental  gases; 
Q.  =  total  volumetric  flowrate  of 
supplemental  gases. 
(7)  If  flow  to  a  control  device  could 
be  intermittent,  you  must  install, 
calibrate,  and  operate  a  flow  indicator  at 
the  inlet  or  outlet  of  the  control  device 
to  identif}'  periods  of  no  flow.  Periods 
of  no  flow  may  not  be  used  in  daily  or 
block  averages,  and  it  may  not  be  used 
in  fulfilling  a  minimum  data  availability 
requirement. 

§63.2465    What  requirements  must  I  meet 
for  process  vents  that  emit  hydrogen  halide 
and  halogen  HAP  or  PM  HAP? 

(a)  You  must  meet  each  emission  limit 
in  Table  3  to  this  subpart  that  applies  to 
you,  and  you  must  meet  each  applicable 
requirement  in  paragraphs  (b)  through 
(d)  of  this  section. 

(b)  If  any  process  vents  within  a 
process  emit  hydrogen  halide  and 
halogen  HAP,  you  must  determine  and 
sum  the  uncontrolled  hydrogen  halide 
and  halogen  HAP  emissions  from  each 
of  the  process  vents  within  the  process 
using  the  procedures  specified  in 
§63.1257(d)(2)(i)and(ii). 

(c)  If  collective  uncontrolled  hydrogen 
halide  and  halogen  HAP  emissions  from 
the  process  vents  within  a  process  are 
greater  than  or  equal  to  1,000  pounds 
per  year  (Ib/yr),  you  must  comply  with 

§  63.994  and  the  requirements 
referenced  therein,  except  as  specified 
in  paragraphs  (c)(1)  through  (3)  of  this 
section.  « 

(1)  When  §63. 994(b)(1)  requires  a 
performance  test,  you  may  elect  to 
conduct  a  design  evaluation  in 
accordance  with  §  63.1257(a)(1). 

(2)  When  §  63.994(b)(1)  refers  to  "a 
combustion  device  followed  by  a 
halogen  scrubber  or  other  halogen 
reduction  device,"  it  means  anv 
combination  of  control  devices  used  to 
meet  the  emission  limits  specified  in 
Table  3  to  this  subpart. 

(3)  Section  63.994(b)(2)  does  not 
apply  for  the  purposes  of  this  section. 

fd)  To  demonstrate  compliance  with 
the  particulate  matter  (PM)  HAP 
emission  limit  for  new  sources  in  Table 
3  to  this  subpart,  you  must  comply  with 
paragraphs  (d)(1)  and  (2)  of  this  section. 


(1)  Use  Method  5  of  appendix  A  of  40 
CFR  part  60  to  determine  the 
concentration  of  PM  HAP  at  the  inlet 
and  outlet  of  a  control  device. 

(2)  Comply  with  the  monitoring 
requirements  specified  in 
§63,1366(b)(l)(xi)  for  each  fabric  filter 
used  to  control  PM  HAP  emissions, 

§63.2470     What  requirements  must  I  meet 
for  storage  tanks? 

(aj  You  must  meet  each  emission  limit 
in  Table  4  to  this  subpart  that  apphes  to 
your  storage  tanks,  and  you  must  meet 
each  applicable  requirement  specified 
in  paragraphs  (b)  through  (e)  of  this 
section. 

(b)  If  you  reduce  organic  HAP 
emissions  by  venting  emissions  to  a  fuel 
gas  system  or  process,  you  must  meet 
the  requirements  of  §  63. 982(d)  and  the 
requirements  referenced  therein. 

(c)  Exceptions  to  subparts  SS  and  WW 
of  this  part  63. 

(1)  If  you  conduct  a  performance  test 
or  design  evaluation  for  a  control  device 
used  to  control  emissions  onlv  from 
storage  tanks,  you  must  establish 
operating  limits,  conduct  monitoring, 
and  keep  records  using  the  same 
procedures  as  required  in  subpart  SS  of 
this  part  63  for  control  devices  used  to 
reduce  emissions  from  process  vents 
instead  of  the  procedures  specified  in 
§§  63.985(c).  63.998(d)(2)(i).  and 
63.999(b)(2). 

(2)  When  the  term  "storage  vessel"  is 
used  in  subparts  SS  and  WW  of  this  part 
63,  the  term  "storage  tank,"  as  defined 
in  §  63.2550  applies  for  the  purposes  of 
this  subpart, 

(d)  Planned  routine  maintenance.  The 
emission  limits  in  Table  4  to  this 
subpart  for  control  devices  used  to 
control  emissions  from  storage  tanks  do 
not  apply  during  periods  of  planned 
routine  maintenance.  Periods  of 
plarmed  routine  maintenance  of  each 
control  device,  during  which  the  control 
device  does  not  meet  the  emission  limit 
specified  in  Table  4  to  this  subpart, 
must  not  exceed  240  hours  per  vear  (hi/ 
>t).  You  may  submit  an  apphcation  to 
the  Administrator  requesting  an 
extension  of  this  time  limit  to  a  total  of 
360  hr/\T.  The  application  must  explain 
why  the  extension  is  needed,  it  must 
indicate  that  no  material  will  be  added 
to  the  storage  tank  between  the  time  the 
240-hr  limit  is  exceeded  and  the  control 
device  is  again  operational,  and  it  must 
be  submitted  at  least  60  days  before  the 
240-hr  limit  will  be  exceeded, 

(e)  Vapor  balancing  alternative.  As  an 
alternative  to  the  emission  limits 
specified  in  Table  4  to  this  subpart,  you 
jnay  elect  to  implement  vapor  balancing 
in  accordance  with  §  63.1253(f),  except 
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as  specified  in  paragraphs  (e)(1)  through 
(3)  of  this  section. 

(1)  When  ^  63,1253(f)(6)(i)  refers  to  a 
90  pprct'nt  reduction,  95  percent  applies 
for  the  purposes  of  this  subpart. 

(2)  To  comply  with  §63.1253(f)(6)(i), 
the  owner  or  operator  of  an  offsite 
cleaning  and  reloading  fac:ilitv  must 
complv  with  §§63.2445  through 
63.2550  instead  of  complying  with 
§63.1253(f)(7)(ii). 

(3)  You  may  elect  to  set  a  pressure 
relief  device  to  a  value  less  than  the  2.5 
pounds  per  square  inch  gage  pressure 
(psig)  required  in  §63.1253(0(5)  if  you 
provide  rationale  in  your  notification  of 
compliance  status  report  explaining 
why  the  alternative  value  is  sufficient  to 
prevent  breathing  losses  at  all  times. 

§63.2475  What  requirements  must  I  meet 
for  transfer  racks? 

(a)  You  must  comply  with  each 
emission  limit  and  work  practice 
standard  in  Table  5  to  this  subpart  that 
applies  to  your  transfer  racks,  and  vou 
must  meet  each  applicable  requirement 
in  naragraphs  (b)  and  (c)  of  this  section. 

(nj  When  the  term  "high  throughput 
transfer  rack"  is  used  in  subpart  SS  of 
this  part  63.  the  term  "Group  1  transfer 
rack."  as  defined  in  §63.2550.  applies 
for  the  purposes  of  this  subpart. 

(c)  If  you  reduce  organic  HAP 
emissions  by  venting  emissions  to  a  fuel 
gas  system  or  process,  you  must  meet 
the  requirements  of  §  63.982(d)  and  the 
requirements  referenced  therein. 

§63.2480  What  requirements  must  I  meet 
for  equipment  leaks? 

(a)  \ou  must  meet  each  requirement 
in  Table  6  to  this  subpart  that  applies  to 
your  equipment  leaks,  except  as 
specified  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  The  requirements  for  pressure 
testing  in  §  63.1036(b)  may  be  applied  to 
all  processes,  not  just  batch  processes. 

(c)  For  the  purposes  of  this  subpart, 
pressure  testing  for  leaks  in  accordance 
with  §63  1036(b)  is  not  required  after 
reconfiguration  of  an  equipment  train  if 
flexible  hose  connections  are  the  only 
disturbed  equipment. 

§63.2485  What  requirements  must  I  meet 
for  wastewater  streams  and  liquid  streams 
in  open  systems  within  an  MCPU? 

(a)  You  must  meet  each  requirement 
in  Table  7  to  this  subpart  that  applies  to 
your  wastewater  streams  and  liquid 
streams  in  open  systems  within  an 
MCPU.  except  as  specified  in 
paragraphs  (b)  through  (1)  of  this 
section. 

lb)  Wastewater  HAP  Where  §63.105 
and  §§63.132  through  63.148  refer  to 
compounds  in  Table  9  of  subpart  G  of 
this  part  63,  the  compounds  in  Tables 


8  and  9  to  this  subpart  apply  for  the 
purposes  of  this  subpart. 

(c)  Group  1  wastewater.  Section 
63.132(c)(1)  (i)  and  (ii)  do  not  apply.  For 
the  purposes  of  this  subpart,  a  process 
wastewater  stream  is  Group  1  for 
compounds  in  Tables  8  and  9  to  this 
subpart  if  any  of  the  conditions 
specified  in  paragraphs  (c)  (1)  through 
(3)  of  this  section  are  met. 

(1)  The  total  annual  average 
concentration  of  compounds  in  Table  8 
to  this  subpart  is  greater  than  50  ppmw. 
and  the  combined  total  aruiual  average 
concentration  of  compounds  in  Tables  8 
and  9  to  this  subpart  is  greater  than  or 
equal  to  10,000  ppmw  at  any  flowrate. 

(2)  The  total  annual  average 
concentration  of  compounds  Table  8  to 
this  subpart  is  greater  50  ppmw,  the 
combined  total  annual  average 
concentration  of  compounds  in  Tables  8 
and  9  to  this  subpart  is  greater  than  or 
equal  to  1.000  ppmw,  and  the  annual 
average  flowrate  is  greater  than  or  equal 
to  1  1/miji. 

(3)  The  total  annual  average 
concentration  of  compounds  in  Table  8 
to  this  subpart  is  less  than  or  equal  to 
50  ppmw.  the  total  annual  average 
concentration  of  compounds  in  Table  9 
to  this  subpart  is  greater  than  or  equal 
to  30,000  ppmw  at  an  existing  source  or 
greater  than  or  equal  to  4.500  ppmw  at 

a  new  source,  and  the  total  annual  load 
of  compounds  in  Table  9  to  this  subpart 
is  greater  than  or  equal  to  1  tpy. 

(d)  Wastewater  tank  requirements.  (1) 
When  §§63.133  and  63.147  reference 
floating  roof  requirements  in  §§63.119 
and  63.120,  the  corresponding 
requirements  in  subpart  WW  of  this  part 
63  may  be  applied  for  the  purposes  of 
this  subpart. 

(2)  When  §63.133  refers  to  Table  9  of 
subpart  G  of  this  part  63,  the  maximum 
true  vapor  pressure  in  the  table  shall  be 
limited  to  the  HAP  listed  in  Tables  8 
and  9  to  this  subpart. 

(3)  For  the  purposes  of  this  subpart, 
the  requirements  of  §63. 133(a)(2)  are 
satisfied  by  operating  and  maintaining  a 
fixed  roof  if  you  demonstrate  that  the 
total  soluble  and  partially  soluble  HAP 
emissions  from  the  wastewater  tank  are 
no  more  than  5  percent  higher  than  the 
emissions  would  be  if  the  contents  of 
the  wastewater  tank  were  not  heated, 
treated  by  an  exothermic  reaction,  or 
sparged. 

(4)  The  emission  limits  specified  in 
§§  63.133(b)(2)  and  63.139  for  control 
devices  used  to  control  emissions  from 
wastewater  tanks  do  not  apply  during 
periods  of  planned  routine  maintenance 
of  the  control  device(s)  of  no  more  than 
240  hr/yr.  You  may  request  an  extension 
to  a  total  of  360  hr/yr  in  accordance 


with  the  procedures  specified  in 

§63. 2470(d). 

(e)  Individual  drain  s}'stems.  The 
provisions  of  §  63.136(e)(3)  apply  except 
as  specified  in  paragraph  (e)(1)  of  this 
section. 

(1)  A  sewer  line  connected  to  drains 
that  are  in  compliance  with 

§  63.136(e)(1)  may  be  vented  to  the 
atmosphere,  provided  that  the  sewer 
line  entrance  to  the  first  downstream 
junction  box  is  water  sealed  and  the 
sewer  line  vent  pipe  is  designed  as 
specified  in  §63.136(e)(2)(ii)(A) 

(2)  [Reserved] 

(f)  Closed-vent  system  requirements. 
When  §  63.148(k)  refers  to  closed  vent 
systems  that  are  subject  to  the 
requirements  of  §63.172,  the 
requirements  of  either  §63.172  or 
§63.1034  apply  for  the  purposes  of  this 
subpart. 

(g)  Halogenated  vent  stream 
requirements.  For  each  halogenated  vent 
stream  from  a  Group  1  wastewater 
stream  or  residual  removed  from  a 
Group  1  wastewater  stream  that  is 
vented  through  a  closed-vent  system  to 

a  combustion  device  to  reduce  organic 
HAP  emissions,  you  must  meet  the  same 
emission  limits  as  specified  for  batch 
process  vents  in  item  2  of  Table  2  to  this 
subpart. 

(h)  Alternative  test  methods.  (1)  As  an 
alternative  to  the  test  methods  specified 
in  §  63.144(b)(5)(i),  vou  mav  use  Method 
8260  or  8270  as  specified  in 
§63.:257(b)(10)(iii). 

(2)  As  an  alternative  to  using  the 
methods  specified  in  §63.144(b)(5)(i), 
you  may  conduct  wastewater  analvses 
using  Method  1666  or  1671  of  40  CFR 
part  136  and  comply  with  the  sampling 
protocol  requirements  specified  in 

§  63.144(b)(5)(ii).  The  validation 

requirements  specified  in 

§  63.144(b)(5)(iii)  do  not  apply  if  you 

use  Method  1666  or  1671  of  40  CFR  part 

136. 

(3)  As  an  alternative  to  using  Method 
18  of  40  CFR  part  60,  as  specified  in 
§§63.139(c)(l)(ii)  and  63.145(i)(2).  you 
may  elect  to  use  Method  25A  of  40  CFR 
part  60  as  specified  in  §  63.997. 

(i)  Offsite  management  and  treatment 
option.  (1)  If  you  ship  wastewater  to  an 
offsite  treatment  facility  that  meets  the 
requirements  of  §63. 138(h),  you  mav 
elect  to  document  in  your  notification  of 
compliance  status  report  that  the 
wastewater  will  be  treated  as  hazardous 
waste  at  a  facility  that  meets  the 
requirements  of  §  63.138(h)  as  an 
alternative  to  having  the  offsite  facility 
submit  the  certification  specified  in 
§63.132(g)(2). 

(2)  As  an  alternative  to  the 
management  and  treatment  options 
specified  in  §  63.132(g)(2).  any  affected 
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wastewater  stream  (or  residual  removed 
from  an  affected  wastewater  stream) 
with  a  total  annual  average 
concentration  of  compounds  in  Table  8 
to  this  subpart  less  than  50  ppmw  may 
be  transferred  offsite  in  accordance  with 
paragraphs  (i)(2)  (i)  and  (ii)  of  this 
section. 

(i)  The  transferee  (or  you)  must 
demonstrate  that  less  than  5  percent  of 
the  HAP  in  Table  9  to  this  subpart  is 
emitted  from  the  waste  management 
units  up  to  the  activated  sludge  unit. 

(ii)  The  transferee  must  treat  the 
wastewater  stream  or  residual  in  a 
biological  treatment  unit  in  accordance 
with  §§63.138  and  63  14,t  and  the 
requirements  referenced  therein. 

(i)  You  must  determine  the  annual 
average  concentration  and  annual 
average  flowrate  for  wastewater  streams 
for  each  MCPU.  The  procedures  for 
flexible  operation  units  specified  in 
§63.144  (b)  and  (c)  do  not  apply  for  die 
purposes  of  this  subpart. 

(k)  The  requirement  lo  correct  outlet 
concentrations  from  combustion  devices 
to  3  percent  oxvgen  in  §§  63.139{c)(l)(ii) 
and  63.146(i)(6)  applies  only  if 
supplemental  gases  are  combined  with 
a  vent  stream  from  a  Group  1 
wastewater  stream.  If  emissions  are 
controlled  with  a  vapor  recovers  system 
as  specified  in  §  63.139(c)(2).  you  must 
correct  for  supplemental  gases  as 
specified  in  §63.2460(c)(c). 

(1)  Requirements  for  liquid  streams  in 
open  systems  (1)  References  in  §63.149 
to  §  63.100(b)  mean  §  63.2435(b)  for  the 
purposes  of  this  subpart. 

(2)  When  §  63.149(e)  refers  to  40  CFR 
63.100(1)  (1)  or  (2),  §63. 2445(a)  applies 
for  the  purposes  of  this  subpart. 

(3)  When  §  63.149  uses  the  term 
"chemical  manufacturing  process  unit," 
the  term  ■'MCPl'"  applies  for  the 
purposes  of  this  subpart. 

(4)  When  §  63. 149(e)n)  refers  to 
characteristics  of  water  that  contain 
compounds  in  Table  9  to  40  CFR  part 
63.  subpart  G.  the  c:haracteristics 
specified  in  paragraphs  (c)  (1)  through 
(3)  of  this  section  apply  for  the  purposes 
of  this  subpart. 

(5)  When  §63. 149(e)(2)  refers  to 
characteristics  of  water  that  contain 
compounds  in  Table  9  to  40  CFR  part 
63,  subpart  G.  the  characteristics 
specified  in  paragraph  (c)(2)  of  this 
section  apply  for  the  purposes  of  this 
subpart. 

§63.2490    What  requirements  must  I  meet 
for  heat  exchange  systems? 

(a)  You  must  comply  with  each 
requirement  in  Table  10  to  this  subpart 
that  applies  to  your  heat  exchange 
systems,  except  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 


fb)  The  phrase  "a  chemical 
manufacturing  process  unit  meeting  the 
conditions  of  §63.100  (b)(1)  through 
fb)(3)  of  this  section"  in  §  63.104(a) 
means  "an  MCPU  meeting  the 
conditions  of  §  63.2435"  for  the 
purposes  of  this  subpart. 

(c)  The  reference  to  §  63.1D0(c)  in 
§  63.1G4(a)  does  not  apply  for  the 
purposes  of  this  subpart 

Alternative  Means  of  Compliance 

§63.2495     How  do  I  comply  with  ttie 
pollution  prevention  standard? 

(a)  You  may  elect  to  comply  with  the 
pollution  prevention  alternative 
requirements  specified  in  paragraphs  (a) 
(1)  and  (2)  of  this  section  in  lieu  of  the 
emission  limitations  and  work  practice 
standards  contained  in  Tables  1  through 
7  to  this  subpart  for  any  MCPU  for 
which  initial  startup  occurred  before 
April  4.  2002. 

(1)  You  must  reduce  the  production- 
indexed  HAP  consumption  factor  (HAP 
factor)  by  at  least  65  percent  from  a  3- 
year  average  baseline  beginning  no 
earlier  than  the  1994  through  1996 
calendar  years.  For  any  reduction  in  the 
HAP  factor  that  you  achieve  bv  reducing 
HAP  that  are  also  volatile  organic 
compounds  (VOC).  you  must 
demonstrate  an  equivalent  reduction  in 
the  production-indexed  VOC 
consumption  factor  (VOC  factor)  on  a 
mass  basis.  For  any  reduction  in  the 
HAP  factor  that  you  achieve  bv  reducing 
a  HAP  that  is  not  a  VOC.  you  may  not 
increase  the  VOC  factor. 

(2)  Any  MCPU  for  which  you  seek  to 
comply  by  using  the  pollution 
prevention  alternative  must  begin  with 
the  same  starting  material(s)  and  end 
with  the  same  product(s).  You  may  not 
comply  by  eliminating  any  steps  of  a 
process  by  transferring  the  step  offsite 
(to  another  manufactiu-ing  location). 
You  may  also  not  merge  a  solvent 
recovery  step  conducted  offsite  to  onsite 
and  as  part  of  an  existing  process  as  a 
method  of  reducing  consumption. 

(3)  You  may  comply  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  for  a  series  of  processes, 
including  situations  where  multiple 
processes  are  merged,  if  you 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  multiple 
processes  were  merged  after  the  baseline 
period  into  an  existing  process  or 
processes. 

(b)  Exclusions.  (1)  You  must  comply 
with  the  emission  limitations  and  work 
practice  standards  contained  in  Tables  1 
through  7  to  this  subpart  for  all  H.AP 
that  are  generated  in  the  MCPU  and  that 
are  not  included  in  consumption,  as 
defined  in  §63.2550.  Hydrogen  halides 


that  are  generated  as  a  result  of 
combustion  control  must  be  controlled 
according  to  the  requirements  of 
§63.994  and  the  requirements 
referenced  therein. 

(2)  You  may  not  merge  nondedicated 
formulation  or  nondedicated  solvent 
recovery  processes  with  any  other 
processes. 

(c)  Initial  compliance  procedures.  To 
demonstrate  initial  compliance  with 
paragraph  (a)  of  this  section,  you  must 
prepare  a  demonstration  summary  in 
accordance  with  paragraph  (c)  (1)  of  this 
section  and  calculate  baseline  and  target 
annual  HAP  and  VOC  factors  in 
accordance  with  paragraphs  (c)  (2)  and 
(3)  of  this  section. 

(1)  Demonstration  plan.  You  must 
prepare  a  pollution  prevention 
demonstration  plan  that  contains,  at  a 
minimum,  the  information  in 
paragraphs  (c)(1)  (i)  tbrough  (iii)  of  this 
section  for  each  MCPU  for  which  you 
comply  with  paragraph  (a)  of  this 
section. 

(i)  Descriptions  of  the  methodologies 
and  forms  used  to  measiu"e  and  record 
consumption  of  HAP  and  VOC 
compounds. 

(ii)  Descriptions  of  the  methodologies 
and  forms  used  to  measure  and  record 
production  of  the  product(s). 

(iii)  Supporting  documentation  for  the 
descriptions  provided  in  accordance 
with  paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section  including,  but  not  limited  to, 
samples  of  operator  log  sheets  and  daily, 
monthly,  and/or  annual  inventories  of 
materials  and  products.  You  must 
describe  how  this  documentation  will 
be  used  to  calculate  the  annual  factors 
required  in  paragraph  (d)  of  this  section. 

(2)  Baseline  factors.  You  must 
calculate  baseline  HAP  and  VOC  factors 
by  dividing  the  consumption  of  total 
HAP  and  total  VOC  by  the  production 
rate,  per  process,  for  the  first  3-year 
period  in  which  the  process  was 
operational,  beginning  no  earlier  than 
the  period  consisting  of  the  1994 
through  1996  calendar  years. 

(3)  Target  annual  factors.  You  must 
calculate  target  annual  HAP  and  VOC 
factors.  The  target  annual  HAP  factor 
must  be  equal  to  35  percent  of  the 
baseline  HAP  factor.  The  target  annual 
VOC  factor  must  be  lower  than  the 
baseline  VOC  factor  by  an  amount 
equivalent  to  the  reduction  in  any  HAP 
that  is  also  a  VOC,  on  a  mass  basis.  The 
target  aimual  VOC  factor  may  be  the 
same  as  the  baseline  VOC  factor  if  the 
onlv  HAP  you  reduce  is  not  a  VOC. 

(d)  Continuous  compliance 
requirements.  You  must  calculate 
aimual  rolling  average  values  of  the 
HAP  and  VOC  factors  (annual  factors)  in 
accordance  with  the  procedures 
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specified  in  paragraphs  (d)  (1)  through 
(3)  of  this  section.  To  show  continuous 
compliance,  the  annual  factors  must  be 
equal  to  or  less  than  the  target  annual 
factors  calculated  according  to 
paragraph  (c)(3)  of  this  section. 

(1)  To  calculate  the  annual  factors, 
you  must  divide  the  consumption  of 
both  total  HAP  and  total  VOC  by  the 
production  rate,  per  process,  for  12- 
month  periods  at  the  frequencv 
specified  in  either  paragraph  (d)  (2)  or 
(3)  of  this  section,  as  applicable. 

(2)  For  continuous  processes,  you 
must  calculate  the  annual  factors  every 
30  days  for  the  12-m(jnth  period 
preceding  the  30th  day  (i.e.,  annual 
rolling  average  calculated  every  30 
days).  A  process  with  both  batch  and 
continuous  operations  is  considered  a 
continuous  process  for  the  purposes  of 
this  section. 

(3)  For  batch  processes,  you  must 
calculate  the  annual  factors  every  10 
batches  for  the  12-month  period 
preceding  the  10th  batch  [i.e..  annual 
rolling  average  calculated  ever>'  10 
batches),  except  as  specified  in 
paragraphs  ld)(3)  (i)  and  (ii)  of  this 
st)ction. 

(i)  if  you  produce  more  than  10 
batches  during  a  month,  you  must 
calculate  the  annual  factors  at  least  once 
during  that  month. 

(li)  If  you  produce  less  than  10 
batches  in  a  12-month  period,  you  must 
calculate  the  annual  factors  for  the 
number  of  batches  in  the  12-month 
period  since  the  previous  calculations. 

(e)  Records.  You  must  keep  records  of 
HAP  and  VOC  consumption, 
production,  and  the  rolling  annual  HAP 
and  VOC  factors  for  each  MCPU  for 
which  you  are  c:omplying  with 
paragraph  (a)  of  this  section. 

(f)  Reporting.  (1)  You  must  include 
the  pollution  prevention  demonstration 
plan  in  the  precompliance  report 
required  by  §  63.2520(c). 

(2)  You  must  identify  all  days  when 
the  annual  factors  were  above  the  target 
factors  in  the  compliance  reports. 

§63.2500     How  do  I  comply  with  emissions 
averaging? 

(a)  For  an  existing  source,  you  may 
elect  to  comply  with  the  percent 
reduction  emission  limitations  in  Tables 
1,  2,  4,  5.  and  7  to  this  subpart  by 
complying  with  the  emissions  averaging 
provisions  specified  in  §63.150,  except 
as  specified  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)  The  batch  process  vents  in  an 
MCPU  collectively  are  considered  one 
individual  emission  point  for  the 
purposes  of  emissions  averaging,  except 
that  only  individual  batch  process  vents 


must  be  excluded  to  meet  the 
requirements  of  §63. 150(d)(5). 

(c)  References  in  §63.150  to  §§63.112 
through  63.130  mean  the  corresponding 
requirements  in  §§63.2450  through 
63.2490,  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 

(d)  References  to  "periodic  reports"  in 
§63.150  mean  "compliance  report"  for 
the  purf)oses  of  this  subpart. 

(e)  For  batch  process  vents,  estimate 
uncontrolled  emissions  for  a  standard 
batch  using  the  procedures  in 

§  63.1257(d)(2)(i)  and  (ii)  instead  of  the 
procedures  in  §  63.150(g)(2).  Multiply 
the  calculated  emissions  per  batch  by 
the  number  of  batches  per  month  when 
calculating  the  monthly  emissions  for 
use  in  calculating  debits  and  credits. 

(f)  References  to  "storage  vessels"  in 
§63.150  mean  "storage  tank"  as  defined 
in  §  63.2550  for  the  purposes  of  this 
subpart 

§  63.2505    How  do  I  comply  with  the 
alternative  standard? 

As  an  alternative  to  complying  with 
the  emission  limits  and  work  practice 
standards  for  process  vents  and  storage 
tanks  in  Tables  1  through  4  to  this 
subpart  and  the  requirements  in 
§§63.2455  through  63.2470,  you  may 
comply  with  the  emission  limits  in 
paragraph  (a)  of  this  section  and 
demonstrate  compliance  in  accordance 
with  the  requirements  in  paragraph  (b) 
of  this  section. 

(a)  Emission  limits  and  work  practice 
standards.  (1)  You  must  route  vent 
streams  through  a  closed-vent  system  to 
a  control  device  that  reduces  HAP 
emissions  as  specified  in  either 
paragraph  (a)(l)(i)  or  (ii)  of  this  section. 

(i)  If  you  use  a  combustion  control 
device,  it  must  reduce  HAP  emissions  as 
specified  in  paragraphs  {a)(l)(i)(A),  (B), 
and  (C)  of  this  section. 

(A)  To  an  outlet  TOC  concentration  of 
20  parts  per  million  by  volume  (ppmv) 
or  less. 

(B)  To  an  outlet  concentration  of 
hydrogen  halide  and  halogen  HAP  of  20 
ppmv  or  less. 

(C)  As  an  alternative  to  paragraph 
(a)(l)(i)(B)  of  this  section,  if  you  control 
halogenated  vent  streams  emitted  from 
a  combustion  device  followed  by  a 
scrubber,  reduce  the  hydrogen  halide 
and  halogen  HAP  generated  in  the 
combustion  device  by  greater  than  or 
equal  to  95  percent  by  weightJn  the 
scrubber. 

(ii)  If  you  use  a  noncombustion 
control  device(s),  it  must  reduce  HAP 
emissions  to  an  outlet  total  organic  HAP 
concentration  of  50  ppmv  or  less,  and 
an  outlet  concentration  of  hydrogen 


halide  and  halogen  HAP  of  50  ppmv  or 
less. 

(2)  Any  Group  1  process  vents  within 
a  process  that  are  not  controlled 
according  to  this  alternative  standard 
must  be  controlled  according  to  the 
emission  limits  in  Tables  1  through  3  to 
this  subpart. 

(b)  Compliance  requirements.  To 
demonstrate  compliance  with  paragraph 
(a)  of  this  section,  you  must  meet  the 
requirements  of  §  63.1258(b)(5)(i) 
beginning  no  later  than  the  initial 
compliance  date  specifie,d  in  §  63.2445, 
except  as  specified  in  paragraphs  (b)(1) 
through  (7)  of  this  section. 

(1)  You  must  comply  with  the 
requirements  in  §63.983  and  the 
requirements  referenced  therein  for 
closed-vent  systems. 

(2)  When  §"63.1258(b)(5)(i)  refers  to 
§§  63.1253(d)  and  63.1254(c),  the 
requirements  in  paragraph  (a)  of  this 
section  apply  for  the  purposes  of  this 
subpart. 

(3)  You  must  submit  the  results  of  any 
determination  of  the  target  analyies  or 
predominant  HAP  in  the  notification  of 
compliance  status  report. 

(4)  When  §  63.1258(b)(5)(i)(B)  refers  to 
"HCl."  it  means  "total  hydrogen  halide 
and  halogen  HAP"  for  the  purposes  of 
this  subpart. 

(5)  If  you  elect  to  comply  with  the 
requirement  to  reduce  hydrogen  halide 
and  halogen  HAP  by  greater  than  or 
equal  to  95  percent  by  weight  in 
paragraph  (a)(l)(i)(C)  of  this  section,  you 
must  meet  the  requirements  in 
paragraphs  (b)(5)(i)  and  (ii)  of  this 
section. 

(i)  Demonstrate  initial  compliance 
with  the  95  percent  reduction  bv 
conducting  a  performance  test  and 
setting  a  site-specific  operating  limit(s) 
for  the  scrubber  in  accordance  with 
§  63.994  and  the  requirements 
referenced  therein.  You  must  submit  the 
results  of  the  initial  compliance 
demonstration  in  the  notification  of 
compliance  status  report. 

(ii)  Install,  operate,  and  maintain 
CPMS  for  the  scrubber  as  specified  in 
§  63.2450(k),  instead  of  as  specified  in 
§63.1258(b)(5)(i)(C). 

(6)  If  fiow  to  the  scrubber  could  be 
intermittent,  you  must  install,  calibrate, 
and  operate  a  flow  indicator  as  specified 
in  §63. 2460(c)(7). 

(7)  Use  the  operating  day  as  the 
averaging  period  for  CEMS  data  and 
scrubber  parameter  monitoring  data. 

Notification,  Reports,  and  Records 

§  63.251 5    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5). 
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63.7(b)  and  (c),  63.8(e).  {f)(4)  and  (6), 
and  63.9(h)  through  (h)  that  apply  to 
you  by  thp  dates  specified. 

(b)  Initial  notification.  As  .specified  in 
§  63.9(b)(2).  if  you  startup  your  affected 
source  before  November  10.  2003,  you 
must  submit  an  initial  notification  not 
later  than  120  calendar  davs  after 
November  10.  2003. 

(2)  As  specified  in  §  63.9(b)(3).  if  you 
startup  your  new  affected  source  on  or 
after  November  10.  2003.  you  must 
submit  an  initial  notification  not  later 
than  120  calendar  days  after  you 
become  subject  to  this  subpart. 

(c)  Notification  of  performance  test.  If 
you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

S  63.7(b)(1).  For  any  performance  test 
required  as  part  of  the  initial 
compliance  procedures  for  batch 
process  vents  in  Table  2  to  this  subpart.- 
you  must  also  submit  the  test  plan 
required  by  §  63.7(c)  and  the  emission 
profile  with  the  notification  of  the 
performance  test. 

§  63.2520    What  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  report  in 
Table  11  to  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a). 
you  must  submit  each  report  by  the  date 
in  Table  11  to  this  subpart  and 
according  to  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.2445  and 
ending  on  June  30  or  December  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  first  6  months 
after  the  compliance  date  that  is 
specified  for  vour  affected  source  in 
§63.2445. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
August  31  or  Februarv  28.  whichever 
date  is  the  first  date  following  the  end 
of  the  first  reporting  period  specified  in 
paragraph  (b)(1)  of  this  section. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  lanuary  1  through 
June  30  or  the  semiannual  reporting 
period  from  lulv  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  August  31  or  February  28, 
whichever  date  is  the  first  date 


following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6{a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A).  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
fb){l)  through  (4)  of  this  section. 

(c)  Precompliance  report.  You  must 
submit  a  precompliance  report  to 
request  approval  for  anv  of  the  items  in 
paragraphs  (c)(1)  through  (7)  of  this 
section.  We  will  either  approve  or 
disapprove  the  report  within  90  days 
after  we  receive  it.  If  we  disapprove  the 
report,  you  must  still  be  in  compliance 
with  the  emission  limitations  and  work 
practice  standards  in  this  subpart  by  the 
compliance  date.  To  change  any  of  the 
information  submitted  in  the  report,  vou 
must  notify  us  60  days  before  the 
planned  change  is  to  be  implemented. 

(1)  Requests  for  approval  to  set 
operating  limits  for  parameters  other 
than  those  specified  in  §§63.2455 
through  63.2485  and  referenced  therein. 
Alternatively,  you  may  make  these 
requests  according  to  §  63.8(f). 

(2)  Descriptions  of  daily  or  per  batch 
demonstrations  to  verify-  that  control 
devices  subject  to  §  63.2460(c)(5)  are 
operating  as  designed. 

(3)  A  description  of  the  test 
conditions,  data,  calculations,  and  other 
information  used  to  establish  operating 
limits  according  to  §  63.2460(c)(3). 

(4)  Data  and  rationale  used  to  support 
an  engineering  assessment  to  calculate 
uncontrolled  emissions  in  accordance 
with§63.1257(d)(2)(ii). 

(5)  The  pollution  prevention 
demonstration  plan  required  in 

§  63.2495(c)(1).  if  you  are  complying 
with  the  pollution  prevention 
alternative. 

(6)  Documentation  of  the  practices 
that  you  will  implement  to  minimize 
HAP  emissions  from  streams  that 
contain  energetics  and  organic 
peroxides,  and  rationale  for  why 
meeting  the  emission  limit  specified  in 
Tables  1  through  7  to  this  subpart  would 
create  an  undue  safety  hazard. 

(7)  For  fabric  filters  that  are  monitored 
with  bag  leak  detectors,  an  operation 
and  maintenance  plan  that  describes 
proper  operation  and  maintenance 
procedures,  and  a  corrective  action  plan 
that  describes  corrective  actions  to  be 
taken,  and  the  timing  of  those  actions, 
when  the  PM  concentration  exceeds  the 
set  point  and  activates  the  alarm. 


(d)  Notification  of  compliance  status 
report.  You  must  submit  a  notification 
of  compliance  status  report  according  to 
the  schedule  in  paragraph  (d)(1)  of  this 
section,  and  the  notification  of 
compliance  status  report  must  contain 
the  information  specified  in  paragraph 
(d)(2)  of  this  section. 

(1)  You  must  submit  the  notification 
of  compliance  status  report  no  later  than 
150  days  after  the  applicable 
compliance  date  specified  in  §63.2445. 

(2)  The  notification  of  compliance 
status  report  must  include  the 
information  in  paragraphs  (d)^)(i} 
through  (ix)  of  this  section. 

(i)  The  results  of  any  applicability 
determinations,  emission  calculations, 
or  analyses  used  to  identify  and 
quantify  HAP  emissions  from  the 
affected  source. 

(ii)  The  results  of  emissions  profiles, 
performance  tests,  engineering  analyses, 
design  evaluations,  flare  compliance 
assessments,  inspections  and  repairs, 
and  calculations  used  to  demonstrate 
initial  compliance  according  to 
§§  63.2455  through  63.2485.  For 
performance  tests,  results  must  include 
descriptions  of  sampling  and  analysis 
procedures  and  quality  assurance 
procedures. 

(iii)  Descriptions  of  monitoring 
devices,  monitoring  frequencies,  and  the 
operating  limits  established  during  the 
initial  compliance  demonstrations, 
including  data  and  calculations  to 
support  the  levels  you  establish. 

(iv)  All  operating  scenarios. 

(v)  Descriptions  of  worst-case 
operating  and/or  testing  conditions  for 
control  devices. 

(vi)  Identification  of  parts  of  the 
affected  source  subject  to  overlapping 
requirements  described  in  §63.2535  and 
the  authority  under  which  you  will 
comply. 

(vii)  The  information  specified  in 
§  63.1039(a)(1)  through  (3)  for  each 
process  subject  to  the  work  practice 
standards  for  equipment  leais  in  Table 
6  to  this  subpart. 

(viii)  Identif\'  storage  tanks  for  which 
you  are  complying  with  the  vapor 
balancing  alternative  in  §  63.2470(g). 

(ix)  Records  as  specified  in 
§63.2535(i)(l)  through  (3)  of  process 
units  used  to  create  a  PUG  and 
calculations  of  the  initial  primary 
product  of  the  PUG. 

(e)  Compliance  report.  The 
compliance  report  must  contain  the 
information  specified  in  paragraphs 
(e)(1)  through  (10)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  accuracy  of  the 
content  of  the  report.  .^ 
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(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  For  each  SSM  during  which  excess 
emis.sions  occur,  the  comphance  report 
must  include  records  that  the 
procedures  specified  in  your  startup, 
shutdown,  and  malfunction  plan 
(SSMP)  were  foliowed  or 
documentation  of  actions  taken  that  are 
not  consistent  with  the  SSMP.  and 
include  a  brief  description  of  each 
malfunction. 

(5)  The  compliance  report  must 
contain  the  information  on  deviations. 
as  defined, in  §63.2550,  according  to 
paragraphs  (e){5)(i),  (ii).  and  (iii)  of  this 
section 

(i)  If  there  are  no  deviations  from  any 
emission  limit,  operating  limit  or  work 
practice  standard  specified  in  this 
subpart,  include  a  statement  that  there 
were  no  deviations  from  the  emission 
limits,  operating  limits,  or  work  practice 
standards  during  the  reporting  period. 

(ii)  For  each  deviation  from  an 
emission  limit,  operating  limit,  and 
work  practice  standard  that  occurs  at  an 
affected  source  where  you  are  not  using 
a  continuous  monitoring  system  (CMS) 
to  comply  with  the  emission  limit  or 
work  practice  standard  in  this  subpart. 
you  must  include  the  information  in 
paragraphs  (e)(5)(ii)(A)  through  (C)  of 
this  section.  This  includes  periods  of 
SSM 

(A)  The  total  operating  time  of  the 
affected  source  during  the  reporting 
period. 

(B)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken 

(CJ  Operating  logs  for  the  day(s) 
during  which  the  deviation  occurred, 
except  operating  logs  are  nut  required 
for  deviations  of  the  work  practice 
standards  for  equipment  leaks. 

(iii)  For  each  deviation  from  an 
emission  limit  or  operating  limit 
occurring  at  an  affected  source  where 
you  are  using  a  CMS  to  comply  with  an 
emission  limit  in  this  subpart,  you  must 
include  the  information  in  paragraphs 
(e)(5)(iii)(A)  through  (L)  of  this  section.    - 
This  includes  periods  of  SSM. 

(■■\)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(B)  The  date.  time,  and  duration  that 
each  CEMS  was  out-of-control, 
including  the  information  in 
§  63.8(c)(8). 

((')  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 


(D)  A  summary  of  the  total  duration 
of  the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  operating  time  of  the 
affected  source  during  that  reporting 
period. 

(E)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(F)  A  summary  of  the  total  dmation  of 
CMS  downtime  during  the  reporting 
period,  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
operating  time  of  the  affected  source 
during  that  reporting  period. 

(G)  An  identification  of  each  HAP  that 
is  known  to  be  in  the  emission  stream. 

(H)  A  brief  description  of  the  process 
units. 

(I)  A  brief  description  of  the  CMS. 

(J)  The  date  of  the  latest  CMS 
certification  or  audit. 

(K)  Ofierating  logs  for  each  day(s) 
during  which  the  deviation  occurred. 

(L)  The  operating  day  or  operating 
block  average  values  of  monitored 
parameters  for  each  day(s)  during  which 
the  deviation  occurred. 

(6)  If  you  use  a  CEMS,  and  there  were 
no  periods  during  which  it  was  out-of- 
control  as  specified  in  §  63.8(c)(7), 
include  a  statement  that  there  were  no 
periods  during  which  the  CEMS  was 
out-of-control  during  the  reporting 
period. 

(7)  Include  each  new  operating 
scenario  which  has  been  operated  since 
the  time  period  covered  by  the  last 
compliance  report  and  has  not  been 
submitted  in  the  notification  of 
compliance  status  report  or  a  previous 
compliance  report.  For  each  new 
operating  scenario,  you  must  provide 
verification  that  the  operating 
conditions  for  any  associated  control  or 
treatment  device  have  not  been 
exceeded  and  that  any  required 
calculations  and  engineering  analyses 
have  been  performed.  For  the  purposes 
of  this  paragraph,  a  revised  operating 
scenario  for  an  existing  process  is 
considered  to  be  a  new  operating 
scenario. 

(8)  Records  of  process  units  added  to 
a  PUG  as  specified  in  §63.2525(i)(4)  and 
records  of  primary  product 
redeterminations  as  specified  in 
§63.2525(i)(5). 

(9)  Applicable  records  and 
information  for  periodic  reports  as 
specified  in  referenced  subparts  F,  G, 
SS,  UU,  WW,  and  GGG  of  this  part. 

(10)  Notification  of  process  change,  (i) 
Except  as  specified  in  paragraph 
(e)(10)(ii)  of  this  section,  whenever  you 
make  a  orocess  change,  or  change  any 


of  the  information  submitted  in  the 
notification  of  compliance  status  report, 
that  is  not  within  the  scope  of  an 
existing  operating  scenario,  you  must 
document  the  change  in  your 
compliance  report.  A  process  change 
does  not  include  moving  within  a  range 
of  conditions  identified  in  the  standard 
batch.  The  notification  must  include  all 
of  the  information  in  paragraphs 
(e)(10)(i)(A)  through  (C)  of  this  section. 

(A)  A  description  of  the  process 
change. 

(B)  Revisions  to  any  of  the 
information  reported  in  the  original 
notification  of  compliance  status  report 
under  paragraph  (d)  of  this  .section. 

(C)  Information  required  by  the 
notification  of  compliance  status  report 
under  paragraph  (d)  of  this  section  for 
changes  involving  the  addition  of 
processes  or  equipment  at  the  affected 
source. 

(ii)  You  must  submit  a  report  60  days 
before  the  scheduled  implementation 
da*e  of  anv  of  the  changes  identified  in 
paragraph  (e)(10)(ii)(A),  (B),  or  (C)  of 
this  section. 

(A)  Any  change  to  the  information 
contained  in  the  precompliance  report. 

(B)  A  change  in  the  status  of  a  control 
device  from  small  to  large. 

(C)  A  change  from  Group  2  to  Group 
1  for  any  emission  point. 

§  63.2525    What  records  must  I  keep? 

You  must  keep  the  records  specified 
in  paragraphs  (a)  through  (k)  of  this 
section. 

(a)  Each  applicable  record  required  by 
subpart  A  of  this  part  63  and  in 
referenced  subparts  F,  G,  SS,  UU,  WW, 
and  GGG  of  this  part  63. 

(b)  Records  of  each  operating  scenario 
as  specified  in  paragraphs  (b)(1)  through 
(8)  of  this  section. 

(1)  A  description  of  the  process  and 
the  type  of  process  equipment  used. 

(2)  An  identification  of  related 
process  vents,  including  their  associated 
emissions  episodes  if  not  complying 
with  the  alternative  standard  in 

§  63.2505;  wastewater  point  of 
determination  (POD);  storage  tanks;  and 
transfer  racks. 

(3)  The  applicable  control 
requirements  of  this  subpart,  including 
the  level  of  required  control,  and  for 
vents,  the  level  of  control  for  each  vent. 

(4)  The  control  device  or  treatment 
process  used,  as  applicable,  including  a 
description  of  operating  and/or  testing 
conditions  for  any  associated  control 
device. 

(5)  The  process  vents,  wastewater 
POD,  transfer  racks,  and  storage  tanks 
(including  those  from  other  processes) 
that  are  simultaneously  routed  to  the 
control  device  or  treatment  process(s). 
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(6)  The  applicable  monitoring 
requirements  of  this  subpart  and  any 
parametric  level  that  assures 
compliance  for  all  emissions  routed  to 
the  control  device  or  treatment  process. 

(7)  Calculations  and  engineering 
analyses  required  to  demonstrate 
compliance. 

(8)  For  reporting  purposes,  a  change 
to  any  of  these  elements  not  previously 
reported,  except  for  paragraph  (b)(5)  of 
this  section,  constitutes  a  new  operating 
scenario. 

(c)  A  schedule  or  log  of  operating 
scenarios  updated  each  time  a  different 
operating  scenario  is  put  into  operation. 

(d)  The  information  specified  in 
paragraphs  (d)(lj  and  (2)  of  this  section 
for  Group  1  batch  process  vents  in 
compliance  with  a  percent  reduction 
emission  limit  in  Table  2  to  this  subpart 
if  some  of  the  vents  are  controlled  to 
less  the  percent  reduction  requirement. 

(1)  Records  of  whether  each  batch 
operated  was  considered  a  standard 
batch. 

(2)  The  estimated  uncontrolled  and 
controlled  emissions  for  each  batch  that 
is  considered  to  be  a  nonstandard  batch. 

(e)  The  information  specified  in 
paragraphs  (e)(1)  through  (4)  of  this 
section  for  each  process  with  Group  2 
batch  process  vents  or  uncontrolled 
hydrogen  halide  and  halogen  HAP 
emissions  from  the  sum  of  all  batch  and 
continuous  process  vents  less  than 
1.000  Ib/yr.  No  record  is  required  if  you 
documented  in  the  notification  of 
compliance  status  report  that  the  MCPU 
does  not  process,  use.  or  produce  HAP. 

(1)  A  record  of  the  day  each  batch  was 
completed. 

(2)  A  record  of  whether  each  batch 
operated  was  considered  a  standard 
batch. 

(3)  The  estimated  uncontrolled  and 
controlled  emissions  for  each  batch  that 
is  considered  to  be  a  nonstandard  batch. 

(4)  Records  of  the  dailv  365-day 
rolling  summations  of  emissions,  or 
alternative  records  that  correlate  to  the 
emissions  [e.g..  number  of  batches], 
calculated  no  less  frequently  than 
monthly. 

(f)  A  record  of  each  time  a  safety 
device  is  opened  to  avoid  unsafe 
conditions  in  accordance  with 
§63.2450(s). 

(g)  Records  of  the  results  of  each 
CPMS  calibration  check  and  the 
maintenance  performed,  as  specified  in 
§63.2450(k)(l) 

(h)  For  each  GEMS,  you  must  keep 
records  of  the  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 


(i)  For  each  PUG,  you  must  keep 
records  specified  in  paragraphs  (i)(l) 
through  (5)  of  this  section. 

(1)  Descriptions  of  the  MCPU  and 
other  process  units  in  the  initial  PUG 
reauired  by  §63.2535(l)(l)(v). 

(2)  Rationale  for  including  each 
MCPU  and  other  process  unit  in  the 
initial  PUG  (i.e.,  identify'  the 
overlapping  equipment  between  process 
units)  required  by  §  63.2535(l)(l)(v). 

(3)  Calculations  used  to  determine  the 
primar\-  product  for  the  initial  PUG 
required  by  §63.2535(lK2Kiv). 

(4)  Descriptions  of  process  units 
added  to  the  PUG  after  the  creation  date 
and  rationale  for  including  the 
additional  process  units  in  the  PUG  as 
required  by  §63.2535(lKl}(v). 

(5)  The  calculation  of  each  primar\- 
product  redetermination  required  by 
§63.2535(lK2)(iv). 

(j)  In  the  SSMP  required  by 
§  63.6(eK3),  you  are  not  required  to 
include  Group  2  emission  points,  unless 
those  emission  points  are  used  in  an 
emissions  average.  For  equipment  leaks, 
the  SSMP  requirement  is  limited  to 
control  devices  and  is  optional  for  other 
equipment. 

(k)  For  each  bag  leak  detector  used  to 
monitor  PM  HAP  emissions  from  a 
fabric  filter,  maintain  records  of  any  bag 
leak  detection  alarm,  including  the  date 
and  time,  with  a  brief  explanation  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken. 

Other  Requirements  and  Information 

§63.2535  What  compliance  options  do  I 
have  if  pari  of  my  plant  Is  subject  to  t>oth 
this  subpart  and  another  subpart? 

Fur  diiy  equipment,  emission  stream, 
or  wastewater  stream  subject  to  the 
provisions  of  both  this  subpart  and 
another  rule,  you  may  elect  to  comply 
only  with  the  provisions  as  specified  in 
paragraphs  (a)  through  (1)  of  this  section. 
You  also  must  identify  the  subject 
equipment,  emission  stream,  or 
wastewater  stream,  and  the  provisions 
with  which  you  will  comply,  in  your 
notification  of  compliance  status  report 
required  by  §  63.2520(d). 

(a)  Compliance  with  other  subparts  of 
this  part  63.  If  you  have  an  MCPU  that 
includes  a  batch  process  vent  that  also 
is  part  of  a  CMPU  as  defined  in  subparts 
F  and  G  of  this  part  63,  you  must 
comply  with  the  emission  limits; 
operating  limits;  work  practice 
standards;  and  the  compliance, 
monitoring,  reporting  and 
recordkeeping  requirements  for  batch 
process  vents  in  this  subpart,  and  you 
must  continue  to  comply  with  the 
requirements  in  subparts  F.  G,  and  H  of 
this  part  63  that  are  applicable  to  the 
CMPU  and  associated  equipment. 


(b)  Compliance  with  40  CFR  parts  264 
and  265.  subparts  AA,  BB,  and/or  CC 
(1)  After  the  compliance  dates  specified 
in  §63.2445,  if  a  control  device  that  vou 
use  to  comply  with  this  subpart  is  also 
subject  to  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
part  264.  subpart  AA,  BB,  or  CC:  or  the 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA.  BB.  or  CC;  and  you  comply 
with  the  periodic  reporting 
requirements  under  40  CFR  part  264, 
subpart  AA,  BB,  or  CC  that  would  apply 
to  the  device  if  your  facility  had  final- 
permitted  status,  you  may  elect  to 
comply  either  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart;  or  with  the 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  264  or  265 
and  the  reporting  requirements  in  40 
CFR  part  264,  as  described  in  this 
paragraph  (b)(1),  which  constitute 
compliance  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart.  If  you  elect 
to  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  parts  264  and/ 
or  265.  you  must  report  the  information 
described  in  §63.2520(e]. 

(2)  After  the  compliance  dates 
specified  in  §63.2445.  if  you  have  an 
affected  source  with  equipment  that  is 
also  subject  to  40  CFR  part  264.  subpart 
BB,  or  to  40  CFR  part  265.  subpart  BB, 
then  compliance  with  the  recordkeeping 
and  reporting  requirements  of  40  CFR 
parts  264  and/or  265  may  be  used  to 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  subpart, 
to  the  extent  that  the  requirements  of  40 
CFR  parts  264  and/or  265  duplicate  the 
requirements  of  this  subpart. 

(c)  Compliance  with  40  CFR  part  60. 
subpart  Kb  and  40  CFR  part  61 ,  subpart 
Y.  After  the  compliance  dates  specified 
in  §  63.2445.  you  are  in  compliance 
with  the  provisions  of  tfiis  subpart  FFFF 
for  any  storage  tank  that  is  assigned  to 
an  MCPU  and  that  is  both  controlled 
with  a  floating  roof  and  in  compliance 
with  the  provisions  of  either  40  CFR 
part  60.  subpart  Kb.  or  40  CFR  part  61, 
subpart  Y.  You  are  in  compliance  with 
this  subpart  FFFF  if  you  have  a  storage 
tank  witii  a  fixed  roof,  closed-vent 
system,  and  control  device  in 
compliance  with  the  provisions  of  either 
40  CFR  part  60.  subpart  Kb.  or  40  CFR 
part  61.  subpart  Y.  except  that  you  must 
comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  in  this  subpart  FFFF. 
Alternatively,  if  a  storage  tank  assigned 
to  an  MCPU  is  subject  to  control  under 
40  CFR  part  60.  subpart  Kb,  or  40  CFR 
part  61,  subpart  Y,  you  may  elect  to 
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comply  only  with  the  requiroments  for 
Group  1  storage  tanks  in  this  subpart 
FFFF. 

(d)  Compliance  with  subpart  I,  GGG. 
or  MNM  of  this  part  63.  After  the 
compliance  dates  specified  in  §  63.2445. 
if  you  have  an  affected  source  with 
equipment  subject  to  subpart  I.  GGG,  or 
MMM  of  this  part  63.  you  may  elect  to 
comply  with  the  provisions  of  subpart 
H.  GGG.  or  MMM  of  this  part  63, 
respectively,  for  all  such  equipment. 

(e)  Compliance  ivith  subpart  GGG  of 
this  part  63  for  wastewater.  After  the 
compliance  dates  specified  in  *j  63.2445, 
if  you  have  an  affected  source  subject  to 
this  subpart  and  you  have  an  affected 
source  that  generates  wastewater 
streams  that  meet  the  applicability 
thresholds  specified  in  §63.1256,  you 
may  elect  to  comply  with  the  provisions 
of  this  subpart  FFFF  for  all  such 
wastewater  streams. 

(f)  Compliance  with  subpart  MMM  of 
this  part  63  for  wastewater.  After  the 
compliance  dates  specified  in  §  63.2445, 
if  vou  have  an  affected  source  subject  to 
thi.s  subpart,  and  you  have  an  affected 
source  that  generates  wastewater 
streams  that  meet  the  applicability 
thresholds  specified  in  §  63.1362(d),  you 
may  elect  to  comply  with  the  provisions 
of  this  subpart  FFFF  for  all  such 
wastewater  streams  (except  that  the  99 
percent  reduction  requirement  for 
streams  subject  to  §63.1362(d)(10)  still 
applies). 

(g)  Compliance  with  other  regulations 
for  wastewater.  After  the  compliance 
dates  specified  in  §63.2445.  if  you  have 
d  Group  1  wastewater  stream  that  is  also 
subject  to  provisions  in  40  CFR  parts 
260  through  272.  you  may  elect  to 
determine  whether  this  subpart  or  40 
CFR  parts  260  through  272  contain  the 
more  stringent  control  requirements 
(e.g..  design,  operation,  and  inspection 
requirements  for  waste  management 
units;  numerical  treatment  standards; 
etc.)  and  the  more  stringent  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  Compliance 
with  provisions  of  40  CFR  parts  260 
through  272  that  are  determined  to  be 
more  stringent  than  the  requirements  of 
this  subpart  constitute  compliance  with 
this  subpart.  For  example,  provisions  of 
40  CFR  parts  260  through  272  for 
treatment  units  that  meet  the  conditions 
specified  in  §63,138(hJ  constitute 
compliance  with  this  subpart.  You  must 
identify  in  the  notification  of 
compliance  status  report  required  by 

§  63.2520(d)  the  information  and 
procedures  that  you  used  to  make  any 
stringency  determinations. 

(h)  Compliance  with  40  CFR  part  60. 
subpart  DDD.  Ill,  \'NN.  or  RRR.  After 
the  complicmce  dates  specified  in 


§  63.2445.  if  you  have  an  MCPU  that 
contains  equipment  subject  to  the 
provisions  of  this  subpart  that  are  also 
subject  to  the  provisions  of  40  CFR  part 

60,  subpart  DDD.  III.  NNN,  or  RRR,  you 
may  elect  to  apply  this  subpart  to  all 
such  equipment  in  the  MCPU.  If  an 
MCPU  subject  to  the  provisions  of  this 
subpart  has  equipment  to  which  this 
subpart  does  not  apply  but  which  is 
subject  to  a  standard  in  40  CFR  part  60, 
subpart  DDD,  III,  NNN,  or  RRR,  you  may 
elect  to  comply  with  the  requirements 
for  Group  1  process  vents  in  this  subpart 
for  such  equipment.  If  you  elect  any  of 
these  methods  of  compliance,  you  must 
consider  all  total  organic  compounds, 
minus  methane  and  ethane,  in  such 
equipment  for  purposes  of  compliance 
with  this  subpart,  as  if  they  were 
organic  HAP.  Compliance  with  the 
provisiods  of  this  subpart,  in  the 
manner  described  in  this  paragraph  (h), 
will  constitute  compliance  with  40  CFR 
part  60.  subpart  DDD,  III,  NNN,  or  RRR, 
as  appliCBble. 

(i)  Compliance  with  40  CFR  part  61 , 
subpart  BB.  (1)  After  the  compliance 
dates  specified  in  §63.2445,  a  Group  1 
transfer  rack,  as  defined  in  §63.2550. 
that  is  also  subject  to  the  provisions  of 
40  CFR  part  61,  subpart  BB.  you  are 
required  to  comply  only  with  the 
provisions  of  this  subpart. 

(2)  After  the  compliance  dates 
specified  in  §  63.2445.  a  Group  2 
transfer  rack,  as  defined  in  §  63.2550, 
that  is  also  subject  to  the  provisions  of 
40  CFR  part  61,  subpart  BB,  is  required 
to  comply  with  the  provisions  of  either 
paragraoh  (l)(2)(i)  or  (ii)  of  this  section. 

(i)  If  tne  transfer  rack  is  subject  to  the 
control  requirements  specified  in 
§61.302  of40  CFR  part  61,  subpart  BB, 
then  you  may  elect  to  comply  with 
either  the  requirements  of  40  CFR  part 

61,  subpart  BB,  or  the  requirements  for 
Group  1  transfer  racks  under  this 
subpart  FFFF. 

(ii)  If  the  transfer  rack  is  subject  only 
to  reporting  and  recordkeeping 
requirements  under  40  CFR  part  61, 
subpart  BB,  then  you  are  required  to 
comply  only  with  the  reporting  and 
recordkeeping  requirements  specified  in 
this  subpart  for  Group  2  transfer  racks, 
and  you  are  exempt  from  the  reporting 
and  recordkeeping  requirements  in  40 
CFR  part  61 ,  subpart  BB. 

(j)  Compliance  with  40  CFR  part  61. 
subpart  FF.  After  the  compliance  date 
specified  in  §  63.2445,  for  a  Group  1  or 
Group  2  wastewater  stream  that  is  also 
subject  to  the  provisions  of  40  CFR 
61.342(c)  through  (h),  and  is  not  exempt 
under  40  CFR  61.342(c)(2)  or  (3),  you 
may  elect  to  comply  only  with  the 
requirements  for  Group  1  wastewater 
streams  in  this  subpart  FFFF.  If  a  Group 


2  wastewater  stream  is  exempted  from 
40  CFR  61.342(c)(1)  under  40  CFR 
61.342(c)(2)  or  (3).  then  you  are  required 
to  comply  only  with  the  reporting  and 
recordkeeping  requirements  specified  in 
this  subpart  for  Group  2  wastewater 
streams,  and  you  are  exempt  from  the 
requirements  in  40  (IFR  part  61 .  subpart 
FF. 

(k)  Compliance  with  40  CFR  part  60, 
subpart  VV.  and  40  CFR  part  61. 
subpart  V.  After  the  compliance  date 
specified  in  §63.2445,  if  you  have  an 
affected  source  with  equipment  that  is 
also  subject  to  the  requirements  of  40 
CFR  part  60.  subpart  VV.  or  40  CFR  part 
61,  subpart  V.  you  may  elect  to  apply 
this  subpart  to  all  such  equipment. 
Alternatively,  if  you  have  an  affected 
source  with  no  continuous  process 
vents  and  equipment  that  is  also  subject 
to  the  requirements  of  40  CFR  part  60. 
subpart  VV,  or  40  CFR  part  61.  subpart 
V.  you  may  elect  to  comply  with  40  CFR 
part  60.  subpart  V\'  or  40  CFR  part  61, 
subpart  V,  as  applicable,  for  all  such 
equipment. 

(!)  Applicability  of  process  units 
included  in  a  process  unit  group.  You 
may  elect  to  develop  and  comply  with 
the  requirements  for  PUG  in  accordance 
with  paragraphs  (1)(1)  through  (3)  of  this 
section. 

(1)  Procedures  to  create  process  unit 
groups.  Develop  and  document  changes 
in  a  PUG  in  accordance  with  the 
procedures  specified  in  paragraphs 
(l)(l)(i)  through  (v)  of  this  section. 

(i)  Initially,  identih'  an  MCPU  tiiat  is 
created  from  nondedicated  equipment 
that  will  operate  on  or  after  November 
10.  2003  and  identify  all  processing 
equipment  that  is  part  of  this  MCPU, 
based  on  descriptions  in  operating 
scenarios. 

(ii)  Add  to  the  group  any  other 
nondedicated  MCPU  and  other 
nondedicated  process  units  expected  to 
be  operated  in  the  5  years  after  the  date 
specified  in  paragraph  (l)(l)(i)  of  this 
section,  provided  they  satisfy  the 
criteria  specified  in  paragraphs  = 

(l)(l)(ii)(A)  through  (C)  of  this  section. 
Also  identify  all  of  the  processing 
equipment  used  for  each  process  unit 
based  on  information  from  operating 
scenarios  and  other  applicable 
documentation. 

(A)  Each  process  unit  that  is  added  to 
a  group  must  have  some  processing 
equipment  that  is  also  part  of  one  or 
more  process  units  in  the  group. 

(B)  No  process  unit  may  be  part  of 
more  than  one  PUG. 

(C)  The  processing  equipment  used  to 
satisfy  the  requirement  of  paragraph 
(l)(l)(ii){A)  of  this  section  may  not  be  a 
storage  tank  or  control  device. 


Federal^Register/Vol.  68.  No.  217/Mondav.  November  10.  2Q03 /Rules  and  Regulat 


Kill- 


63901 


(iii)  The  initial  PUG  consists  of  all  of 
the  processing  equipment  for  the 
process  units  identified  in  paragraphs 
(l)(l)(i)  and  (ii)  of  this  section.  .\s  an 
alternative  to  the  procedures  specified 
in  paragraphs  (l)(l)(i)  and  (ii)  of  this 
section,  you  may  use  a  PUG  that  was 
developed  in  accordance  with 
§63.1.3HD(h)  as  your  initial  PUG. 

(iv)  Add  process  units  developed  in 
the  future  in  accordance  with  the 
conditions  specified  in  paragraphs 
(l)(l)(ii){A]  and  (B)  of  this  section. 

(v)  Maintain  records  that  describe  the 
process  units  in  the  initial  PUG,  the 
procedure  used  to  create  the  PUG.  and 
subsequent  changes  to  each  PUG  as 
specified  in  §  63.2525(1).  Submit  the 
records  in  reports  as  specified  in 
§63.2520(d)(2)(ix)  and  (e)(8). 

(2)  Determine  priman'  product.  You 
must  determine  the  primarv  product  of 
each  PUG  created  in  paragraph  (1)(1)  of 
this  section  according  to  the  procedures 
specified  in  paragraphs  (l)(2)(i)  through 
(iv)  of  this  section. 

(i)  The  primary  product  is  the  tvpe  of 
product  (e.g..  organic  chemicals  subject 
to  §63. 2435(b)(1),  pharmaceutical 
products  subject  to  §63.1250.  or 
pesticide  active  ingredients  subject  to 
§63.1360)  expected  to  be  produced  for 
the  greatest  operating  time  in  the  5-year 
period  specified  in  paragraph  (l)(l)(ii)  of 
this  section. 

(ii)  If  the  PUG  produces  multiple 
types  of  products  equally  based  on 
operating  time,  then  the  primary 
product  is  the  type  of  product  with  the 
greatest  production  on  a  mass  basis  over 
the  5-year  period  specified  in  paragraph 
(l){l)(ii)  of  this  section. 

(iii)  At  a  minimum,  you  must 
redetermine  the  primarv  product  of  the 
PUG  following  the  procedure  specified 
in  paragraphs  (l)(2)(i)  and  (ii)  of  this 
section  every  5  years. 

(iv)  You  must  record  the  calculation 
of  the  initial  primary  product 
determina(ion  as  specified  in 
§  63.2525(i)(3)  and  report  the  results  in 
the  notification  of  compliance  status 
report  as  specified  in  §  63.2520(d)(8)(ix). 
You  must  record  the  calculation  of  each 
redetermination  of  the  primary  product 
as  specified  in  §  63.2525(i){5l  and  report 
the  calculation  in  a  compliance  report 
subm.itted  no  later  than  the  report 
covering  the  period  for  the  end  of  the 
5th  year  after  cessation  of  production  of 
the  previous  primarv  product,  as 
specifit-d  in  §  63.2520(e)(8). 

(3)  Compliance  requirements,  (i)  If  the 
primary  product  of  the  PUG  is 
determined  according  to  paragraph  (1)(2) 
of  this  section  to  be  material  described 
in  §  63.2435(b)(1),  then  you  must 
comply  with  this  subpart  for  each 
MCPU  in  the  PUG.  You  may  also  elect 


to  comply  with  this  subpart  for  all  other 
process  units  in  the  PUG,  which 
constitutes  compliance  with  other  part 
63  rules. 

(ii)  If  the  primary  product  of  the  PUG 
is  determined  according  to  paragraph 
(1){2)  of  this  section  to  be  material  not 
described  in  §  63.2435(b)(1),  then  you 
must  comply  with  paragraph 
(l){3)(ii)(A),'(B),  or  (C)  of  this  section,  as 
applicable. 

(A)  If  the  primary  product  is  subject 
to  subpart  GGG  of  this  part  63.  then 
comply  with  the  requirements  of 
subpart  GGG  for  each  MCPU  in  the 
PUG. 

(B)  If  the  primary  product  is  subject 
to  subpart  MMM  of  this  part  63,  then 
comply  with  the  requirements  of 
subpart  MMM  for  each  MCPU  in  the 
PUG. 

(C)  If  the  primary  product  is  subject 
to  any  subpart  in  this  part  63  other  than 
subpart  GGG  or  subpart  MMM,  then 
comply  with  the  requirements  of  this 
subpart  for  each  MCPU  in  the  PUG. 

(iii)  The  requirements  for  new  and 
reconstructed  sources  in  the  alternative 
subpart  apply  to  all  MCPU  in  the  PUG 
if  and  only  if  the  affected  source  under 
the  alternative  subpart  meets  the 
requirements  for  construction  or 
reconstruction. 

§  63.2540    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  12  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§63.2545     Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency  also  has  the 
authority  to  implement  "and  enforce  this 
subpart.  You  should  contact  your  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State.  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E.  the  authorities 
contained  in  paragraphs  (b)(1)  through 
(4)  of  this  section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  are  not 
delegated  to  the  State,  local,  or  tribal 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limits  and  work 
practice  standards  in  §  63.2450(a)  under 
§  63.6(g). 


(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §63. 8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §63.90 

§  63.2550     What  definitions  apply  to  this 
subpart? 

Id  J  For  an  affected  source  complying 
with  the  requirements  in  subpart  SS  of 
this  part  63.  the  terms  used  in  this 
subpart  and  in  subpart  SS  of  this  part  63 
have  the  meaning  given  them  in 
§63.981,  except  as  specified  in 
§§63.2450(k)(2)  and  (m).  63.2470{c)(2J. 
63.2475(b),  and  paragraph  (i)  of  this 
section. 

(b)  For  an  affected  source  complying 
with  the  requirements  in  subpart  TT  of 
this  part  63,  the  terms  used  in  this 
subpart  and  in  subpart  TT  of  this  part 
63  have  the  meaning  given  them  in 
§63.1001. 

(c)  For  an  affected  source  complying 
with  the  requirements  in  subpart  UU  of 
this  part  63,  the  terms  used  in  this 
subpart  and  in  subpart  UU  of  this  part 
63  have  the  meaning  given  them  in 
§63.1020. 

(d)  For  an  affected  source  complying 
with  the  requirements  in  subpart  WW  of 
this  part  63,  the  terms  used  in  this 
subpart  and  subpart  WW  of  this  part  63 
have  the  meaning  given  them  in 

§  63.1061 .  except  as  specified  in 
§§63.2450(m),  63.2470(c)(2).  and 
paragraph  (i)  of  this  section. 

(e)  For  an  affected  source  complying 
with  the  requirements  in  §§63.132 
through  63.149,  the  terms  used  in  this 
subpart  and  §§  63.132  through  63.149 
have  the  meaning  given  them  in 
§§63.101  and  63.111.  except  as 
specified  in  §  63.2450(m)  and  paragraph 
(i)  of  this  section. 

(f)  For  an  affected  source  complying 
with  the  requirements  in  §§63.104  and 
63.105,  the  terms  used  in  this  subpart 
and  in  §§63.104  and  63.105  of  this 
subpart  have  the  meaning  given  them  in 
§63.101.  except  as  specified  in 
§§63.2450(m),  63.2490(b),  and 
paragraph  (i)  of  this  section. 

(g)  For  an  affected  source  complying 
with  requirements  in  §§63.1253, 
63.1257.  and  63.1258,  the  terms  used  in 
this  subpart  and  in  §§63.1253.  63.1257. 
and  63.1258  have  the  meaning  given 
them  in  §63.1251.  except  as  specified  in 
§63.2450(m)  and  paragraph  (i)  of  this 
section. 

(h)  For  an  affected  source  complying 
with  the  requirements  in  40  CFR  part 
65,  subpart  F.  the  terms  used  in  this 
subpart  and  in  40  CFR  part  65,  subpart 
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F.  have  the  meaning  given  them  in  40 
CFR  65.2. 

(i)  All  other  terms  used  in  this  subpart 
are  defined  in  the  Clean  Air  Act  (CAA), 
in  40  CFR  63.2.  and  in  this  paragraph 
(i).  If  a  term  is  defined  in  §63.2, 
§63.101,  §63.111,  §63.981.  §63.1001. 
§63.1020,  §63.1061.  §63.1251,  or  §65.2 
and  in  this  paragraph  (i).  the  definition 
in  this  paragraph  (i)  applies  for  the 
purposes  of  this  subpart.  " 

Ancillan'  activities  means  boilers  and 
incinerators  (not  used  to  comply  with 
the  emission  limits  in  Tables  1  through 
7  to  this  subpart),  chillers  and 
refrigeration  systems,  and  other 
equipment  and  activities  that  are  not 
directly  involved  (i.e.,  they  operate 
within  a  closed  system  and  materials  are 
not  combined  with  process  fluids]  in  the 
processing  of  raw  materials  or  the 
manufacturing  of  a  product  or  isolated 
intermediate. 

Batch  operatibn  means  a 
noncontinuous  operation  involving 
intermittent  or  discontinuous  feed  into 
equipment,  and,  in  general,  involves  the 
emptying  of  the  equipment  after  the 
operation  ceases  and  prior  to  beginning 
a  new  operation.  Addition  of  raw 
material  and  withdrawal  of  product  do 
not  occur  simultaneously  in  a  hatch 
operation. 

Batch  process  vent  means  a  vent  from 
a  unit  operation  or  vents  from  multiple 
unit  operations  within  a  process  that  are 
manifolded  together  into  a  common 
header,  through  which  a  HAP- 
containing  gas  stream  is.  or  has  the 
potential  to  be.  released  to  the 
atmosphere.  Examples  of  batch  process 
vents  include,  but  are  not  limited  to, 
vents  on  condensers  used  for  product 
recovery',  reactors,  filters,  centrifuges, 
and  process  tanks.  The  following  are  not 
batch  process  vents  for  the  purposes  of 
this  subpart; 

(1)  Continuous  process  vents; 

(2)  Bottoms  receivers; 

(3)  Surge  control  vessels; 

(4)  Gaseous  streams  routed  to  a  fuel 
gas  system(s); 

(5)  Vents  on  storage  tanks,  wastewater 
emission  sources,  or  pieces  of 
equipment  subject  to  the  emission  limits 
and  work  practice  standards  in  Tables  4, 
6,  and  7  to  this  subpart; 

(6)  Drums,  pails,  and  totes; 

(7)  Flexible  elephant  trunk  systems 
that  draw  ambient  air  (i.e..  the  system  is 
not  ducted,  piped,  or  otherwise 
connected  to  the  unit  operations)  away 
from  operators  when  vessels  are  opened; 
and 

(8)  Emission  streams  from  emission 
episodes  that  are  undiluted  and 
uncontrolled  containing  less  than  50 
ppmv  HAP  or  less  than  200  Ib/yr.  The 
HAP  concentration  or  mass  emission 


rate  may  be  determined  using  any  of  the 
following:  process  knowledge  that  no 
HAP  are  present  in  the  emission  stream; 
an  engineering  assessment  as  discussed 
in  §63.1257(d)(2)(ii);  equations 
specified  in  §63.1257(d)(2){i),  as 
applicable;  test  data  using  Methods  18 
of  40  CFR  part  60.  appendix  A;  or  any 
other  test  method  that  has  been 
validated  according  to  the  procedures  in 
Method  301  of  appendix  A  of  this  part 
63. 

Bottoms  receiver  means  a  tank  that 
collects  bottoms  from  continuous 
distillation  before  the  stream  is  sent  for 
storage  or  for  further  downstream 
processing. 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source  or  MCPU.  Addition  of 
new  equipment  to  an  MCPU  subiect  to 
existing  source  standards  does  not 
constitute  construction,  but  it  may 
constitute  reconstruction  of  the  affected 
som-ce  or  MCPU  if  it  satisfies  the 
definition  of  reconstruction  in  §  63.2. 

Consumption  means  the  quantity  of 
all  HAP  raw  materials  entering  a  process 
in  excess  of  the  theoretical  amount  used 
as  reactant,  assuming  100  percent 
stoichiometric  conversion.  The  raw 
materials  include  reactants.  solvents, 
and  any  other  additives.  If  a  HAP  is 
generated  in  the  process  as  well  as 
added  as  a  raw  material,  consumption 
includes  the  quantity  generated  in  the 
process 

Continuous  process  vent  means  the 
point  of  discharge  to  the  atmosphere  (or 
the  point  of  entry  into  a  control  device, 
if  any)  of  a  gas  stream  if  the  gas  stream 
has  the  characteristics  specified  in 
§  63.107(b)  through  (h),  or  meets  the 
criteria  specified  in  §  63.107(i),  except: 

(1)  The  reference  in  §63. 107(e)  to  a 
chemical  manufacturing  process  unit 
that  meets  the  criteria  of  §  63.100(b) 
means  an  MCPU  that  meets  the  criteria 
of  §  63.2435(b); 

(2)  The  reference  in  §  63.107(h)(4)  to 
§  63.113  means  Table  1  to  this  subpart; 

(3)  The  references  in  §  63.107(h)(7)  to 
§§63.119  and  63.126  mean  Tables  4  and 
5  to  this  subpart;  and 

(4)  For  the  purposes  of  §  63.2455,  all 
references  to  the  characteristics  of  a 
process  vent  (e.g.,  flowrate.  total  HAP 
concentrartion,  or  TRE  index  value) 
mean  the  characteristics  of  the  gas 
stream. 

Dedicated  MCPU  means  an  MCPU 
that  consists  of  equipment  that  is  used 
exclusively  for  one  process,  except  that 
storage  tanks  assigned  to  the  process 
according  to  the  procedures  in 
§  63.2435(d)  also  may  be  shared  by  other 
processes. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 


subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to.  any 
emission  limit,  operating  limit,  or  work 
practice  standard;  or 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Energetics  means  propellants, 
explosives,  and  pyrotechnics  and 
include  materials  listed  at  49  CFR 
172.101  as  Hazard  Class  I  Hazardous 
Materials.  Divisions  1.1  through  1.6. 

Equipment  means  each  pump, 
compressor,  agitator,  pressure  relief 
device,  sampling  connection  system, 
open-ended  valve  or  line,  valve, 
connector,  and  instrumentation  system 
in  organic  HAP  service;  and  any  control 
devices  or  systems  used  to  comply  with 
Table  6  to  this  subpart. 

E.xcess  emissions  means  emissions 
greater  than  those  allowed  bv  the 
emission  limit. 

Family  of  materials  means  a  grouping 
of  materials  with  the  same  basic 
composition  or  the  same  basic  end  use 
or  functionality  produced  using  the 
same  basic  feedstocks  with  essentially 
identical  HAP  emission  profiles 
(primarv  constituent  and  relative 
magnitude  on  a  pound  per  product 
basis)  and  manufacturing  equipment 
configuration.  Examples  of  families  of 
materials  include  multiple  grades  of  the 
same  product  or  different  variations  of 
a  product  (e.g.,  blue,  black,  and  red 
resins). 

Group  1  batch  process  vent  means 
each  of  the  batch  process  vents  in  a 
process  for  which  the  collective 
uncontrolled  organic  HAP  emissions 
from  all  of  the  batch  process  vents  are 
greater  than  or  equal  to  10,000  Ib/yr  at 
an  existing  source  or  greater  than  or 
equal  to  3,000  Ib/yr  at  a  new  source. 

Group  2  batch  process  vent  means 
each  batch  process  vent  that  does  not 
meet  the  definition  of  Group  1  batch 
process  vent. 

Group  1  continuous  process  vent 
means  a  continuous  process  vent  with  a 
total  resource  effectiveness  index  value, 
calculated  according  to  §  63.2455fb), 
that  is  less  than  1.9  at  an  existing  source 
and  less  than  5.0  at  a  new  source. 

Group  2  continuous  process  vent 
means  a  continuous  process  vent  that 
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does  not  meet  the  definition  of  a  Group 
1  continuous  process  vent. 

Group  1  storage  tank  means  a  storage 
tank  with  a  capacity  greater  than  or 
equal  to  10.000  galstoring  material  that 
has  a  maximum  true  vapor  pressure  of 
total  HAP  greater  than  or  .^qual  to  6  9 
kilopascals  at  an  existing  source  or 
greater  than  or  equal  to  0.69  kilopascals 
at  a  new  source. 

Group  2  storage  tank  means  a  storage 
tank  that  does  not  meet  the  definition  of 
a  Group  1  storage  tank. 

Group  1  transfer  rack  means  a  transfer 
rack  that  loads  more  than  0.65  million 
liters/year  of  liquids  that  contain 
organic  HAP  with  a  rack-weighted 
average  partial  pressure,  as  defined  in 
§  63.1 11 ,  greater  than  or  equal  to  1.5 
pound  per  square  inch  absolute. 

Group  2  transfer  rack  means  a  transfer 
rack  that  does  not  meet  the  definition  of 
a  Group  1  transfer  rack 

Group  ;  wastewater  stream  means  a 
wastewater  stream  consisting  of  process 
wastewater  at  an  existing  or  new  source 
that  meets  the  criteria  for  Group  1  status 
in  §  63.2485(c)  for  compounds  in  Tables 
8  and  9  to  this  subpart  and/or  a 
wastewater  stream  consisting  of  process 
wastewater  at  a  new  source  that  meets 
the  criteria  for  Group  1  status  in 
§  63.132(d)  for  compounds  in  Table  8  to 
subpart  G  of  this  part  63. 

Group  2  wastewater  stream  means  any 
process  wastewater  stream  that  does  not 
meet  the  definition  of  a  Group  1 
wastewater  stream. 

Halogenated  vent  stream  means  a 
vent  stream  determmed  to  have  a  mass 
emission  rate  of  halogen  atoms 
contained  in  organic  compounds  of  0.45 
kilograms  per  hour  or  greater 
determined  by  the  procedures  presented 
in§63.115(d)(2)(v). 

Hydrogen  halide  and  halogen  HAP 
means  hydrogen  chloride,  hydrogen 
fluoride,  and  chlorine. 

In  organic  HAP  service  means  that  a 
piece  of  equipment  either  contains  or 
contacts  a  fluid  (liquid  or  gas]  that  is  at 
least  5  percent  by  weight  of  total  organic 
HAP  as  determined  according  to  the 
provisions  of  §  63.180(d)  The 
provisions  of  S>  63.180(d)  also  specify 
how  to  determine  that  a  piece  of 
equipment  is  not  in  organic  HAP 
ser\'ice. 

Isolated  intermediate  means  a  product 
of  a  process  that  is  stored  before 
subsequent  processing.  An  isolated 
intermediate  is  usually  a  product  of  a 
chemical  synthesis,  fermentation,  or 
biological  extraction  process.  Storage  of 
an  isolated  intermediate  marks  the  end 
of  a  process.  Storage  occurs  at  anv  time 
the  intermediate  is  placed  m  equipment 
used  solely  for  storage. 


Large  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  greater  than  or  equal  to  10  tpy,  before 
control. 

Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
MCPU  into  an  individual  drain  system 
in  preparation  for  or  during 
maintenance  activities.  Maintenance 
wastewater  can  be  generated  during 
planned  and  unplanned  shutdowns  and 
during  periods  not  associated  with  a 
shutdown.  Examples  of  activities  that 
can  generate  maintenance  wastewater 
include  descaling  of  heat  exchanger 
tubing  bundles,  cleaning  of  distillation 
column  traps,  draining  of  pumps  into  an 
individual  drain  system,  and  draining  of 
portions  of  the  MCPU  for  repair. 
Wastewater  from  routine  cleaning 
operations  occurring  as  part  of  batch 
operations  is  not  considered 
maintenance  wastewater. 

Maximum  true  vapor  pressure  has  the 
meaning  given  in  §  63. 1 1 1 .  except  that 
it  applies  to  all  HAP  rather  than  only 
organic  HAP, 

Miscellaneous  organic  chemical 
manufacturing  process  means  all 
equipment  which  collectivelv  function 
to  produce  a  product  or  isolated 
intermediate  that  are  materials 
described  in  §63, 2435(b),  For  the 
purposes  of  this  subpart,  process 
includes  any,  all  or  a  combination  of 
reaction,  recovery,  separation, 
purification,  or  other  activity,  operation, 
manufacture,  or  treatment  which  are 
used  to  produce  a  product  or  isolated 
intermediate.  A  process  is  also  defined 
by  the  following: 

(1)  Routine  cleaning  operations 
conducted  as  part  of  batch  operations 
are  considered  part  of  the  process; 

(2)  Each  nondedicated  solvent 
recovery  operation  is  considered  a 
single  process; 

(3)  Each  nondedicated  formulation 
operation  is  considered  a  single  process 
that  is  used  to  formulate  numerous 
materials  and/or  products; 

(4)  Quality  assurance/quality  control 
laboratories  are  not  considered  part  of 
anv  process:  and 

15)  Ancillary-  activities  are  not 
considered  a  process  or  part  of  any 
process. 

Nondedicated  solvent  recovery 
operation  means  a  distillation  unit  or 
other  purification  equipment  that 
receives  used  solvent  from  more  than 
one  MCPU. 

Nonstandard  batch  means  a  batch 
process  that  is  operated  outside  of  the 
range  of  operating  conditions  that  are 
documented  in  an  existing  operating 
scenario  but  is  still  a  reasonably 
anticipated  event.  For  example,  a 


nonstandard  batch  occurs  when 
additional  processing  or  processing  at 
different  operating  conditions  must  be 
conducted  to  produce  a  product  that  is 
normally  produced  under  the 
conditions  described  by  the  standard 
batch.  A  nonstandard  batch  may  be 
necessary  as  a  result  of  a  malfunction, 
but  it  is  not  itself  a  malfunction. 

On-site  or  on  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart  or  required  bv  another 
subpart  referenced  by  this  subpart,  that 
records  are  stored  at  a  location  within 
a  major  source  which  encompasses  the 
affected  source.  On-site  includes,  but  is 
not  limited  to,  storage  at  the  affected 
source  or  MCPU  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

Operating  scenario  means,  for  the 
purposes  of  reporting  and 
recordkeeping,  any  specific  operation  of 
an  MCPU  as  described  by  records 
specified  in  §  63.2525(b). 

Organic  group  means  structures  that 
contain  primarily  carbon,  hydrogen,  and 
oxygen  atoms. 

Organic  peroxides  means  organic 
compounds  containing  the  bivalent  -o-o- 
structure  which  may  be  considered  to  be 
a  structural  derivative  of  hydrogen 
peroxide  where  one  or  both  of  the 
hydrogen  atoms  has  been  replaced  by  an 
organic  radical. 

Predominant  HAP  means  as  used  in 
calibrating  an  analyzer,  the  single 
organic  HAP  that  constitutes  the  largest 
percentage  of  the  total  organic  HAP  in 
the  analyzed  gas  stream,  by  volume. 

Process  tank  means  a  tank  or  vessel 
that  is  used  within  a  process  to  collect 
material  discharged  from  a  feedstock 
storage  tank  or  equipment  within  the 
process  before  the  material  is  transferred 
to  other  equipment  within  the  process 
or  a  product  storage  tank.  A  process 
tank  has  emissions  that  are  related  to 
the  characteristics  of  the  batch  cycle, 
and  it  does  not  accumulate  product  over 
multiple  batches.  Surge  control  vessels 
and  bottoms  receivers  are  not  process 
tanks. 

Production-indexed  HAP 
consumption  factor  (HAP  factor)  means 
the  result  of  dividing  the  armual 
consumption  of  total  HAP  by  the  annual 
production  rate,  per  process' 
Production-indexed  VOC 
consumption  factor  (VOC  factor j  means 
the  result  of  dividing  the  annual 
consumption  of  total  VOC  by  the  annual 
production  rate,  per  process' 

Quaternary  ammonium  compounds 
means  a  type  of  organic  nitrogen 
compound  in  which  the  molecular 
structure  includes  a  central  nitrogen 
atom  joined  to  four  organic  groups  as 
well  as  an  acid  radical  of  some  sort. 
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Recovery  device  means  an  individual 
unit  of  equipment  used  for  the  purpose 
of  recovering  chemicals  from  process 
vent  streams  for  reuse  in  a  process  at  the 
affected  source  and  from  wastewater 
streams  for  fuel  value  (i.e..  net  positive 
heating  value),  use,  reuse,  or  for  sale  for 
hiel  value,  use  or  reuse.  Exarnples  of 
equipment  that  may  be  recoverv'  devices 
include  absorbers,  carbon  adsorbers, 
condensers,  oil-water  separators  or 
organic-water  separators,  or  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
To  be  a  recovery  device  for  a  wastewater 
stream,  a  decanter  and  any  other 
equipment  based  on  the  operating 
principle  of  gravity  separation  must 
receive  only  multi-phase  liquid  streams. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Safety  device  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  exclusively  to 
prevent  physical  damage  or  permanent 
deformation  to  a  unit  or  its  air  emission 
control  equipment  by  venting  gases  or 
vapors  directly  to  the  atmosphere 
during  unsafe  conditions  resulting  from 
an  unplanned,  accidental,  or  emergency 
event.  For  the  purposes  of  this  subpart, 
a  safety  device  is  not  used  for  routine 
venting  of  gases  or  vapors  from  the 
vapor  headspace  underneath  a  cover 
such  as  during  fiUing  of  the  unit  or  to 
adjust  the  pressure  in  response  to 
normal  daily  diurnal  ambient 
temperature  fluctuations.  A  safety 
device  is  designed  to  remain  in  a  closed 
position  during  normal  operations  and 
open  only  when  the  internal  pressure, 
or  another  relevant  parameter,  exceeds 
the  device  threshold  setting  applicable 
to  the  air  emission  control  equipment  as 
determined  bv  the  owner  or  operator 
based  on  manufacturer 
recommendations,  applicable 
regulations,  fire  protection  and 
prevention  codes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
Rammable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Shutdown  means  the  cessation  of 
operation  of  a  ctjntinuous  operation  for 
any  purpose.  Shutdown  also  means  the 
cessation  of  a  batch  operation,  or  any 
related  individual  piece  of  eqiiipmont 
required  or  used  to  comply  with  this 
subpart,  if  the  steps  taken  to  cease 
operation  differ  from  those  described  in 
a  standard  batch  or  nonstandard  batch. 
ShutHnwn  also  applies  to  emptying  and 
degassing  storage  vessels.  Shutdown 
does  not  apply  to  cessation  of  batch 
operations  at  the  end  of  .i  campaign  or 
between  batches  within  a  campaign 


when  the  steps  taken  are  routine 
operations. 

Small  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  less  than  10  tpy,  before  control. 

Standard  batch  means  a  batch  process 
operated  within  a  range  of  operating 
conditions  that  are  documented  in  an 
operating  scenario.  Emissions  from  a 
standard  batch  are  based  on  the 
operating  conditions  that  result  in 
highest  emissions.  The  standard  batch 
defines  the  uncontrolled  and  controlled 
emissions  for  each  emission  episode 
defined  under  the  operating  scenario. 

Startup  means  the  setting  in  operation 
of  a  continuous  operation  for  any 
purpose;  the  first  time  a  new  or 
reconstructed  batch  operation  begins 
production:  for  new  equipment  added, 
including  equipment  required  or  used  to 
comply  with  this  subpart,  the  first  time 
the  equipment  is  put  into  operation;  or 
for  the  introduction  of  a  new  product/ 
process,  the  first  time  the  product  or 
process  is  run  in  equipment.  For  batch 
operations,  startup  applies  to  the  first 
time  the  equipment  is  put  into  operation 
at  the  start  of  a  campaign  to  produce  a 
product  that  has  been  produced  in  the 
past  if  the  steps  taken  to  begin 
production  differ  from  those  specified 
in  a  standard  batch  or  nonstandard 
batch.  Startup  does  not  apply  when  the 
equipment  is  put  into  operation  as  part 
of  a  batch  within  a  campaign  when  the 
steps  taken  are  routine  operations. 

Storage  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  organic  HAP  and/or  hydrogen 
halide  and  halogen  HAP  and  that  has 
been  assigned  to  an  MCPU  according  to 
the  procedures  in  §  63.2435(d).  The 
following  are  not  considered  storage 
tanks  for  the  purposes  of  this  subpart: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships: 

(2)  Pressure  vessels  designed  to 
operate  ia  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  storing  organic  liquids  that 
contain  HAP  only  as  impurities; 

(4)  Wastewater  storage  tanks; 

(5)  Bottoms  receivers; 

(6)  Surge  control  vessels;  and 

(7)  Process  tanks. 
Supplemental  gases  are  any  gaseous 

streams  that  are  not  defined  as  process 
vents,  or  closed-vent  systems  from 
wastewater  management  and  treatment 
units,  storage  tanks,  or  equipment 
components  and  that  contain  less  than 
50  ppmv  TOC.  as  determined  through 
process  knowledge,  that  are  introduced 
into  vent  streams  or  manifolds.  Air 
required  to  operate  combustion  device 


burner(s)  is  not  considered 
supplemental  gas. 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels  immediately  preceding 
continuous  reactors,  air-oxidation 
reactors,  or  distillation  operations. 
Surge  control  vessels  are  used  within  an 
MCPU  when  in-process  storage,  mixing, 
or  management  of  flovvrates  or  volumes 
is  needed  to  introduce  material  into 
continuous  reactors,  air-oxidation 
reactors,  or  distillation  operations. 

Total  organic  compounds  or  (TOC) 
means  the  total  gaseous  organic 
compounds  (minus  methane  and 
ethane)  in  a  vent  stream. 

Transfer  rack  means  the  collection  of 
loading  arms  and  loading  hoses,  at  a 
single  loading  rack,  that  are  assigned  to 
an  MCPU  according  to  the  procedures 
specified  in  §  63.2435(d)  and  are  used  to 
fill  tank  trucks  and/or  rail  cars  with 
organic  liquids  that  contain  one  or  more 
of  the  organic  HAP  listed  in  section 
11 2(b)  of  theCAA  of  this  subpart. 
Transfer  rack  includes  the  associated 
pumps,  meters,  shutoff  valves,  relief 
valves,  and  other  piping  and  valves. 

Unit  operation  means  those 
processing  steps  that  occur  within 
distinct  equipment  that  are  used,  among 
other  things,  to  prepare  reactants, 
facilitate  reactions,  separate  and  purify 
products,  and  recycle  materials. 
Equipment  used  for  these  purposes 
includes,  but  is  not  limited  to,  reactors, 
distillation  columns,  extraction 
columns,  absorbers,  decanters,  dryers, 
condensers,  and  filtration  equipment. 
Waste  management  unit  means  the 
equipment,  structure(s).  and/or 
device(s)  used  to  convey,  store,  treat,  or 
dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include  wastewater 
tanks,  air  flotation  units,  surface 
impoundments,  containers,  oil-water  or 
organic-water  separators,  individual 
drain  systems,  biological  wastewater 
treatment  units,  waste  incinerators,  and 
organic  removal  devices  such  as  steam 
and  air  stripper  units,  and  thin  film 
evaporation  units.  If  such  equipment  is 
being  operated  as  a  recovery  device, 
then  it  is  part  of  a  miscellaneous  organic 
chemical  manufacturing  process  and  is 
not  a  waste  management  unit. 

Wastewater  means  water  that  is 
discarded  from  an  MCPU  through  a 
single  POD  and  that  contains  either:  an 
annual  average  concentration  of 
compounds  in  Table  8  or  9  to  this 
subpart  of  at  least  5  ppmw  and  has  an 
annual  average  flowTate  of  0.02  liters 
per  minute  or  greater;  or  an  armual 
average  concentration  of  compounds  in 
Table  8  or  9  to  this  subpart  of  at  least 
10.000  ppmw  at  any  flowrate.  The 
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following  are  not  considered  wastewater 
for  the  purposes  of  this  .subpart: 

(1)  Stormwater  fr(3m  scyrci^atpd 
sewers: 

(2)  Water  from  fire-fighting  and 
deluge  systems,  including  testing  of 
such  systems; 

(3)  Spills; 

(4)  Water  froln  safety  showers; 

(5)  Samples  of  a  size  not  greater  than 
reasonably  necessary  for  the  method  of 
analysis  that  is  used: 


Table  i  to  Subpari 


(6)  Equipment  leaks: 

(7)  Wastewater  drips  from  procedures 
such  as  disconnecting  hoses  after 
cleaning  lines;  and 

(8)  Noncontact  cooling  water. 
Wastewater  stream  means  a  stream 

that  contains  only  wastewater  as 
defined  in  this  paragraph  (h). 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 


thereof,  that  is  promulgated  pursuant  to 
section  11 2(h)  of  the  CAA. 

Tables  to  Subpart  FFFF  of  Part  h.^ 

As  required  in  §  63.2455,  you  must 
meet  each  emission  limit  and  work 
practice  standard  in  the  following  table 
that  applies  to  your  continuous  process 
vents: 


FFFF  OF  Pap^  63  —Emission  Limits  and  Work 

Process  vents 


PRAC':CB  S'. 


iRDs  FOR  Continuous 


For  each 


1.  Group  1  continuous  proc- 
■»   ess  vent. 


For  which 


a.  Not  aoplicable 


Then  you  must 


2   Halogenated  Group  1 
continuous  process  vent 
stream 


3  Group  2  continuous  proc- 
ess vent  at  an  existing 
source 

4  Group  2  continuous  proc- 
ess vent  at  a  new  source. 


a   You  use  a  cornbustion 
control  device  to  control 
organic  HAP  emissions. 

You  use  a  recovery  device 

to  maintain  the  '^'RE  level 

>1.9  but  <5.0 
You  use  a  recove'-y  aevice 

to  maintain  the  TRE  level 

>5.0  but  <8.0. 


..  Reduce  emissions  of  total  organic  HAP  by  >98  percent  by  weight  or  to  an  outlet 
t^hrTnh  f  "'""'^^^'°^  ^^0  PP'^^  ^^  °^g3"*<:  HAP  or  TOC  by  venting  emissSns 
E  or     "°'^'"'^"'  '■^"^'^  '°  ^^y  combination  of  control  devices  (except  a 

lii.  Use  a_recover>.  oevice  to  -ria.nia.r  the  'RE  aDc.e  •  9  for  an  ex.stmc  s-  -ce  or 
above  b  C  *or  a  oev.  source 

I.  Use  a  haioger  ^eauction  device  after  the  combust.or  oevice  to  reduce  emissions 
of  hydrogen  halide  and  halogep  ^AP  by  >99  percent  by  v.e,ght.  or  to  <0  45  ko/ 
nr   or  to  1^20  ppmv.  or  .  »  _      -.<  .vy/ 

ii.  Use  a  halogen  reduction  oevice  tjetore  the  cor^b.st.or  oev.ce  tc  -eo^ce  tn^ 

r^^'^^^T  ""^^^  ^""^^'"^  '^^^  '°  ^"^^  ^^'  °'  ^°  a  concentration  <20  ppmv' 
Comply  with  the  requirements  in  §63.993  and  the  requirements  referenced  therein. 

Comply  with  the  requirements  -n  §63.993  and  the  requirements  referenced  therein. 


As  required  in  §63.2460.  you  must 
meet  each  emission  limit  and  work 


practice  standard  in  the  following  table 
that  applies  to  your  batch  process  vents: 


TABLE  2  TO  SUBPART  FFFF  OF  PAR-  63    EMISSION  LIMITS  AND  WORK  PraC-ICE  S-^ANDARDS  FOR  BaTC-  PRQrES^ 

Vents  ^     " 


For  each 


Then  you  must 


And  you  must 


1    Process  with  Group  1 

batch  process  vents. 


a.  Reduce  collective  uncontrolled  organic  HAP  emis- 
sions from  the  sum  of  all  batch  process  vents  withi^- 
the  process  by  >98  percent  bv   A-eight  by  venting 
emissions   from    a    sutticient    number   of   the   vents 
through  a  closed-vent  system  to  any  combination  of 
control  devices  (except  a  flare):  or 
3.   Reduce  collective  uncontrolled  organic   HAP  emis- 
sions from  the  sum  of  all  batch  process  vents  withm 
the  process   by   >95   percent   by   weight   by    venting 
emissions    from    a    sufficient    number    of    the    vents 
through  a  closed-vent  system  to  anv  combination  of 
recovery  devices:  c 
;.  For  all  batch  process  vents  withir  the  process  that 
are  not  controlled  by  venting  through  a  closed-vent 
system  to  a  flare  or  to  any  other  combination  of  con- 
trol devices  that  reduce  total  organic  HAP  to  an  out- 
let concentration  <20  ppmv  as  TOC  or  total  organic 
HAP.    reduce    organic    HAP    emissions    by    venting 
emissions    from    a    sufficient    number    of    the    vents 
through  a  closed-vent  system  to  any  combination  o't 
recovery  devices  that  reduce  collective  emissions  by 
>95   percent   by   weight   and  or   any   combination   of 
control  devices  that  reduce  collective  emissions  by 
>98  percent  by  weight 


No'  applicable. 


Not  applicable. 


Not  applicable. 


I 
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Table  2  to  Subpart  FFFF  of  Part  63.  Emission  Limits  and  Work  Practice  Standards  for  Batch  Process 

Vents — Continued 


For  each 


Then  you  must 


And  you  must 


2  Halogenated  Group  1 
batch  process  vent  for 
which  you  use  a  combus- 
tion device  to  control  or- 
ganic HAP  emissions. 


a.  Use  a  halogen  reduction  device  after  the  combustion  '  i    Reduce  overall  emissions  of  hydrogen  halide  and 
control  device;  or  ,  halogen  HAP  by  >99  percent;  or 

li.  Reduce  overall  emissions  of  hydrogen  halide  end 
halogen  HAP  to  <0.45  kg/hr;  or 

Hi  Reduce  overall  emissions  of  hydrogen  halide  and 
halogen  HAP  to  a  concentration  <20  ppmv 

b.  Use  a  halogen  reduction  device  before  the  combus-  ,  Reduce  the  halogen  atom  mass  emission  rate  to  <0.45 

tion  control  device.  !      kg/hr  or  to  a  concentration  <20  ppmv. 

*  1      — . — . . . _ 


A.s  required  in  §  63.2465,  you  must 

meet  each  emissidn  limit  in  the 


following  table  that  applies  to  your 
process  vents  that  contain  hydrogen 


halide  and  halogen  HAP  emissions  or 
PM  HAP  emissions: 


Table  3  to  Subpart  ffff  of  Par^  63— -Emission  Limits  for  Hydrogen  Halide  and  Halogen  HAP  Emissions  or 

PM  HAP  Emissions  From  Process  Vents 


For  each 


You  must  .  .  . 


1  Process  with  uncontrolled  hydro-     Reduce  collective  hydrogen  halide  and  halogen  HAP  emissions  by  >99  percent  by  weight  or  to  an  outlet 
gen    halide    and    halogen    HAP        concentration  <20  ppmv  by  venting  through  a  closed-vent  system  to  any  combination  of  control  devices 
emissions    from    process    vents 
>1,000  lb,yr 

2  Process  at  a  new  source  with    Reduce  overall  PM  HAP  emissions  by  >97  percent  by  weight. 
uncontrolled  PM  HAP  emissions 
from  process  vents  >400  Ib/yr.        ■  i 


HAF 


As  required  in  §63.2470,  you  must 
meet  each  emission  limit  in  the 


following  table  that  applies  to  your 

storage  tanks: 


Table  4  to  Subpart  FFFF  of  Part  63.— Emission  Limits  for  Storage  Tanks 


For  each 


For  which 


Then  you  must  . 


1    Group  1  storage  tank 


a.  The  maximum  true  vapor 
pressure  of  total  HAP  at 
the  storage  temperature 
is  >76-6  kilopascals 


b.  The  maximum  true  vapor 
pressure  of  total  HAP  at 
the  storage  temperature 
IS  <76.6  kilopascals- 


2   Halogenated  vent  stream 
from  a  Group  1  storage 
tank 


You  use  a  combustion  con- 
trol device  to  control  or- 
ganic HAP  emissions. 


i.  Reduce  total  HAP  emissions  by  >95  percent  by  weight  or  to  <20  ppmv  of  TOC  or 
organic  HAP  and  <20  ppmv  of  hydrogen  halide  and  halogen  HAP  by  venting 
emissions  through  a  closed  vent  system  to  any  combination  of  control  devices 
(excluding  a  flare):  or 

li.  Reduce  total  organic  HAP  emissions  by  venting  emissions  through  a  closed  vent 
system  to  a  flare:  or 

ill.  Reduce  total  HAP  emissions  by  venting  emissions  to  a  fuel  gas  system  or  proc- 
ess, 

I  Comply  with  the  requirements  of  subpart  WW  of  this  part,  except  as  specified  in 
§63.2470:  or 

11.  Reduce  total  HAP  emissions  by  >95  percent  by  weight  or  to  <20  ppmv  of  TOC  or 
organic  HAP  and  <20  ppmv  of  hydrogen  halide  and  halogen  HAP  by  venting 
emissions  through  a  closed  vent  system  to  any  combination  of  control  devices 
(excluding  a  flarei:  or 

ill.  Reduce  total  organic  HAP  emissions  by  venting  emissions  through  a  closed  vent 
system  to  a  flare,  or 

iv.  Reduce  total  HAP  emissions  by  venting  emissions  to  a  fuel  gas  system  or  proc- 
ess 

Meet  one  of  the  emission  limit  options  specified  in  Item  2.a.i  or  li  in  Table  1  to  this 
,      subpart. 


As  required  in  ^63  2475.  you  must 
meet  each  emissinn  limit  and  work 


practice  standard  in  the  following  table 
that  applies  to  yoiir  transfer  racks: 


Table  5  to  Subpart  FFFF  of  Part  63.— Emission  Limits  and  Work  Practice  Standards  for  Transfer  Racks 


For  each 


You  must 


1 .  Group  1  transfer  rack 


a.  Reduce  emissions  of  total  organic  HAP  by  >98  percent  by  weight  or  to  an  outlet  concentration  <20 
ppmv  as  organic  HAP  or  TOC  by  venting  emissions  through  a  closed-vent  system  to  any  combination  of 
control  devices  (except  a  flare);  or 
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Table  5  to  Subpart  FFFF  of  Part  63.— E 


MISSION  Limits  and  Work  Practice  Standards  for  Transfer  Rack=;- 
Continued 


For  each 


You  must 


2     Halogenated   Group    1    transfer    a 
rack  vent  stream  for  which   you 
use  a  combustion  device  to  con-     b 
trol  organic  HAP  emissions. 


A.  required  in  §  63.2480.  you  must  table  that  applies  to  your  equipment 

meet  each  requirement  in  the  following       leaks:  "f  equipment 


TABLE  6  TO  Subpart  FFFF  of  Par-  63.-Requirements  for  Equipment  Leaks 


For  all 


And  that  is  part  of 


1.  Equipment  that  Is  in  or- 
ganic HAP  service  at  an 
existing  source. 


V 


2  Equipment  that  is  m  or- 
ganic HAP  service  at  a 
new  source. 


You  must  . 


iii.  Comply  with  the  requirements  of  40  CFR  part  65  subpart  F 

'     eTr'eS  therin:""''''  °'  ^^'^^'  '"  °' ''''  '''  ''  ^"^  ^«  -^— '^ 
II.  Comply  with  the  requirements  of  40  CFR  part  65  subpart  F 

'■  SeTen'oStheran;""'"'^  °'  '''''''  "''  °'  ^^'^  ^^^  ^^  '^'  "^^  -^~<^ 
ii.  Comply  with  the  requirements  of  40  CFR  part  65,  subpan  F. 


b  An  MCPU  with  at  least 
one  continuous  process 
vent 

a   Anv  MCPU   .... 


As  required  in  §  63.2485  you  must  streams  and  liquid  streams  in  open 

meet  each  requirement  in  the  following       systems  within  an  MCPU- 

table  that  applies  to  vour  wastewater 

TABLE  7  TO  SUBPART  FFFF  OF  PaR.  63.-ReOU,REMENTS  pOP  WASTEWATER  STREAMS  AND  LlOU.D  S'^EAVc  ,,  Qp^N 

Systems  Within  AN  MCPU  ' 


For  each  .  . 


You  must 


1.  Process  wastewater  stream  

2,  Maintenance  wastewater  stream 


Comply  with  the  requirements  in  §§63.132  through  63.148  and  the  requirements  -fe-encea 
therein,  except  as  specified  in  §63  2485  '«">enib    .le  encec 

^°speafie*n  s'ealSr""''  '"  ^''■'°'  ^"'  ''^  requirements  referenced  therein,  except  as 
3    Liquid  streams  m  an  ope^'  system  within  an     Comply  with  the  rpnnirpmpntc  >n  kk-j  i.tQ  o„^  ,^ 
MCPU  specified  in  §63  2485  requirements  referenced  therein,  except  as 


As  specified  in  §  63.2485,  the  partially 
soluble  HAP  in  wastewater  that  are 
subject  to  management  and  treatment 


requirements  in  this  subpart  FFFF  are 
listed  in  the  following  table: 


TABLE  8  TO  SUBPART  FFFF  OF  PART  63,-PARTIALLY  SOLUBLE  HAZARDOUS  AlR  POLLUTANTS 


Chemical  name 


1.1.1-Tnchloroethane  (methyl  chloroform) 


CAS  No, 


1,1,2,2-Tetrachloroethane  [ • 71556 

1,1,2-Tnchloroethane ..1.....". ' 79345 

1.1-Dichloroethylene  (vinylidene  chloride)         '  '^9005 

1.2-Dibromoethane  75354 


1. 
2. 

3. 

4. 

5. 

6  1 .2-Dichloroethane  (ethylene  dichlonde)  ' I  106934 

7  1 .2-Dichloropropane 107062 

8.  TS-Dichlorop'opene  .!.."!."!! - 78875 

9  2.4.5-Tnchlorophenol  !....".".'."."!.. ' '  542756 

10  2-Butanone  (MEK)  ..!!."!"!."!. 95954 

11.  1  4-Dichlorobenzene     ""'". ' • I  78933 

106467 


I 
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Table  8  to  Subpart  FFFF  of  Part  63 —Partially  Soluble  Hazardous  Air  Pollutants — Continued 


Chemical  name 


CAS  No. 


2-Nrtropropane  

4-Methyl-2-pentanone  I'MIBK) 

Acetaldehyde 

Acrolein ._. 

Acrylonitrile 

Allyl  chloride 

Benzene   


12, 
13 
14 
15 
16. 
17 
18, 

19   Benzyl  chlonde  ,» 

20.  Biphenyl  

21  Bromofoim  (tribromomethane)  

22  Bromomethane 

23  Butadiene  

24  CaitKDn  disuKide    „ 

25  Chlorobenzene  

26.  Chloroethane  (ethyl  chlonde)  

27.  Chloroform    ■. 

28.  Chloromethane  

29  Chloroprene  

Cumene    

Dichloroethyl  ether  

Dinitrophenol   

Epichlorohydnn  

Ethyl  acrylate  

Ethylbenzene 

Ethylene  oxide      

Ethylidene  dichlonde    

Hexachlorobenzene     

Hexachlorobutadiene    

Hexachloroethane        , 

Methyl  methacryiate  .v. , 

Methyl-t-butyl  ether , 

Methylene  chloride  

N-hexane    ,  .".... 

N.N-dimethylaniiine  

Naphthalene         

Phosgene  

Propionaldehyde 

Propylene  oxide   

Styrene    

Tetrachloroethylene  (perchloroethylene)  .... 
Tetrachloromethane  icarbon  tetrachloride) 
Toluene  

54,  Tnchlorobenzene  (1,2,4-)  

55.  Tnchloroethylene  .' 

56  Tnmethylpentane 

Vinyl  acetate  

Vinyl  chloride  

Xylene  (m)  

Xylene  (o)  

Xylene  (p)  


30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 


57 
58 
59 
60 
61 


79469 

108101 
75070 
107028 
107131 
107051 
71432 
1 00447 
92524 
75252 
74839 
106990 
75150 
108907 
75003 
67663 
74873 
126998 
98828 
111444 
51285 
1 06898 
140885 
100414 
75218 
75343 
118741 
87683 
67721 
80626 
1 634044 
[  75092 
I  110543 
'  121697 
91203 
75445 
1 23386 
75569 
1 00425 
79345 
56235 
108883 
120821 
79016 
540841 
108054 
75014 
108383 
95476 
106423 


As  specified  in  §  63.2485.  the  soluble 
H.\P  111  vvdstewdter  that  are  subject  to 

maiiat;f'!nt'nt  and  treatment 


requirements  of  this  subpart  FFFF  are 
listed  in  the  following  table: 

TABLE  9  TQ  Subpart  FFFF  of  Papt  63,— Soluble  Hazardous  Air  Pollutants 


Chemical  name 


1.  Acetonitnle    ,, 

2  Acetophenone  

3  Diethyl  sulfa'e      

4  Dimethyl  hydrazine  (1,1)  

5  Dimethyl  sulfate  

6  Dinitrotoluene  (2,4)  

7  Dioxane(1.4)  

8  Ethylene  glycol  dimethyl  ether  

9  Ethylene  glycol  monobutyl  ether  acetate 


10  Ethylene  glycol  monomethyl  ether  acetate 


CAS  No. 


75058 

98862 

64675 

58147 

77781 

121142 

123911 
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_TABL^^  SUBPART  FFFF  OF  PaR"^  63.-SOL.B.E  HAZARDOUS  AlR  POLLUTANTS-^^ont.nuea 


Chemical  name 


11  Isophorone 

12  Methanol    ^^^^^!^^^!!^!!!!^!^!^!!!!^!^ 

13  Nitrobenzene  

14  Toiuidine  (o-)  

15.  Tnethylamine  


CAS  No. 

78591 
67561 
98953 
95534 

121448 


As  required  in  §  63.2490  you  must  table  that  applies  to  your  heat  exchange 

meet  each  requirement  in  the  following       systems:  Awiaiige 

TABLE  10  TO  SUBPART  FFFF  OF  PART  63.-WORK  PRACTICE  STANDARDS  FOR  HEAT  EXCHANGE  SYSTEMS 


For  each  . 


You  must 


Heat  exchange  system,  as  def,ned  .  § 63  101  I  Comply  w,th  the  requirements  of  §63  104  and  the  repu.rements  referenced^;::; 

^___ __^ except  as  specified  in  §63.2490 


As  required  in  §  63.2520(a)  and  (b), 
you  must  submit  each  report  that 


applies  to  you  on  the  schedule  shovra 
in  the  following  table: 


You  must  submit  a(n) 


Table  1 1  'q  Subpart  FFFF  o^  Par-  63  — Reoj.remen^s  pop  Reports 


The  report  must  contain 


You  must  submit  the  report  . 


1.  Preconp„ance  .port i  The  infom.a.ior^p;;;f;ed  in  \  A7;e^re^;;^;;^,r.or  to  the  compi,ance~^;;;:^;^;7;;;;;;o;;;^ 

2  Notification  3f  conpl.ance  status     The   ^nformat.on      specified  ,n     ^rTaiT STo' l^^'^T^l'^'''^^^^^^^ 

report  §63.2520(di  °  63  2445  compliance    date    specified    in 

3  Compliance  report ^teS-SS^r'      '"^'""^  "     ^^"'^^"^^"^  ^^^°^^'^'5  '-  ^^^  'equirements  ,n  §63.2520(6). 


As  specified  in  §  63.2540,  the  parts  of 
the  General  Provisions  that  apply  to  you 
are  shown  in  the  following  table: 


TABLE  12  TO  Subpart  FFFF  of  Part  63.-Applicabiuty  of  General  Provisions  to  Subpart  FFFF 


Citation 


Subject 


Explanation 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Yes. 


S®^''  '  Applicability  

§63.2  Definitions  

f^'^'^  iJ^i's  and  Abbreviations 

§^3^   Prohibited  Activities 

f^^^  Construction. Reconstrudion 

§°3.6(a)  Applicability 

§63.6(b)(1)-(4)   Compliance     Dates     for    New    and     Reconstructed     Yes 

sources. 

§  63.6(b)(5)  Notification  

§  63.6(b)(6)  [Reserved] 

§  63.6(b)(7)  Compliance  Dates  tor  New  ana  Reconsiructeo  Area     vps 

Sources  That  Become  Maior  i 

|63,6(c)(1H2)  Compliance  Dates  tc  Existing  .Source^  I  Yas 

§63.6(c)(3)-(4) [Reserved],  |     ®^- 

§ 63.6(c)(5)  Compliance  Dates  fc  Existma  Area  Souxes  That  Be-     Yes 

come  Maior 

§ 63.6(d)  [Resented].' 

§63.6(e)(1)-{2)   Operation  &  Maintenance 

§63.6(e)(3)(i),  (11).  and  fv)  Startup   Shutdown   Maltunct 
through  (viii) 


Yes. 


lor  Plar-  'SSMP'   ^  Yes    except  information  'egaroing  G-o^c  2  e-iiss.o-- 

points  ana  equipment  leaks  is~noi  -ecurea  ■-  the 


§63.6(e)(3)(iii)  and  (iv) ,  Recordkeeping  ana  Reporting 


§636(f)(1)    Compliance  Except  Dunng  SSM 

§63,6(f)(2)-(3)  Methods  for  Determining  Compliance 

§63.6(g)(1)-{3)   Altemative  Standard 


I      SSMP   as  specified  in  §63  2525(ji 

No  §63  998(d)(3i  and  63  998(CH1  KnKDi  through  .Q 
specify  the  recordkeeping  requirement  for  SSM 
events  ana  §63  2520i6>i4  speci'iej  'epcrtmc  re- 
quirements 

Yes. 

Yes. 

Yes. 
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Citation 


Sifcject 


Explanation 


§63  6(h) 


Opacity A/isible  Emission  (VE)  Standards, 


§  63.6(0(1  H14) ■  Compliance  Extension 

§63  6(j)   Presidential  Compliance  Exemption 

§637(a)(1H2)  

§63.7(a)(3)  


§63  7(b)(1) 
§63  7(b)(2) 
§63  7(c)    ... 


§63, 7(d)  .... 
§63  7(e)(1) 


Performance  Test  Dates 
Section  114  Auttionty 


Notificalior  of  Performance  Test 

Notification  of  Rescheduling  

Quality  Assurance/Test  Plan  


Testing  Facilities  ! 

Conditions  for  Conducting  Performance  Tests 


§63  7(e)(2)  Conditions  for  Conducting  Performance  Tests 

§63  7(e)(3) Test  Run  Duration 

§63  7(f)     Alternative  Test  f^ethod  

§63  7(g)  I  Performance  Test  Data  Analysis 

§63  7(h)  I  Waiver  of  Tests „ 

§  63.8(a)(1) Applicability  of  Monitoring  Requirements  

§  63.8(a)(2)  Performance  Specifications  

§63  8(a)(3)  ,  (Reserved). 

§63.8(ai(4)  !: I  Monitonng  with  Flares  ....I 

§638(b)(1)    Monitoring  

§63  8(b)(2K3)  Multiple  Effluents  and  Multiple  Monitoring  Systems 

§63  8(0(1)  Monitoring  System  Operation  and  Maintenance  

§63-8(c)(1)(i)  ,  Routine  and  Predictable  SSM 

§63  8(c)(1)(ii)  

§63  8(0(1  )(iii)  


§63B(c)(2H3) 
§63  8(0(4)  


§63.8(0(4)(i)-<'i) 


§63  8(0(5) 


§63  8(0(6)    

§63  8(C)(7)-(8) 


SSM  not  in  SSMP 

Compliance  with  Operation  and  Maintenance  Require- 
ments. 

Monitoring  System  Installation 

CMS  Requirements  ;. 


COMS  Minimum  Procedures 


CMS  Requirements 
CMS  Requirements 


§63. 8(d)  ■. .: CMS  Quality  Control  

§63.8(6)  „ CMS  Performance  Evaluation 


§63.8(f)(1H5) 
§63  8(f)(6)  


§63  8(g)(1H4) 


§63  8(g)(5)  

§639(a)  

§63.9(b)(1)-<5) 

§639(c)   

§639(d)  

§63  9(e)  

§63  9(f)  


Altemative  Monitoring  Method 

Alternative  to  Relative  Accuracy  Test 


Data  Reduction 


Data  Reduction 


Notification  Requirements! 

Initial  Notifications  

Request  for  Compliance  Extension 

Notification  of  Special  Compliance  Requirements  for 
New  Source 

Notification  of  Perfonnance  Test  

Notification  of  VE  Opacity  Test '. 


Only  for  flares  for  which  Method  22  observations  are 
required  as  part  of  a  flare  compliance  assessment 

Yes 

Yes 

Yes.  except  substitute  150  days  for  180  days. 

Yes,  and  this  paragraph  also  applies  to  fiare  compli- 
ance assessments  as  specified  under 
§63,997(b)(2). 

Yes. 

Yes 

Yes  except  the  test  plan  must  be  submitted  with  the 
notification  of  the  performance  test  if  the  control  de- 
vice controls  batch  process  vents. 

Yes 

Yes  except  that  performance  tests  for  batch  process 
vents  must  be  conducted  under  worst-case  condi- 
tions as  specified  in  §63.2460. 

Yes. 

Yes 

Yes 

Yes. 

Yes. 

Yes 

Yes 

Yes. 

Yes 

Yes, 

Yes, 

Yes.  , 

Yes. 

Yes. 

Yes. 

No.  CMS  requirements  are  specified  in  referenced 
subparts  G  and  SS  of  this  part  63 

Only  for  the  alternative  standard,  but  §63.8(c)(4)(i) 
does  not  apply  because  the  alternative  standard 
does  not  require  continuous  opacity  monitonng  sys- 
tems (COMS), 

No.  Subpart  FFFF  does  not  contain  opacity  or  VE  lim- 
its 

Only  for  the  alternative  standard  in  §63.2505 

Only  for  the  altemative  standard  in  §63,2505  Re- 
quirements for  CPMS  are  specified  in  referenced 
subparts  G  and  SS  of  this  part  63, 

Only  for  the  alternative  standard  in  §63,2505 

Only  for  the  altemative  standard  in  §63.2505,  but 
§63  8(e)(5)(ir)  does  not  apply  because  the  alter- 
native standard  does  not  require  COMS 

Yes,  except  you  may  also  request  approval  using  the 
precompliance  report. 

Only  applicable  when  using  OEMS  to  demonstrate 
compliance  including  the  altemative  standard  in 
§63  2505 

Only  when  using  CEMS,  including  for  the  alternative 
Standard  in  §63.2505,  except  that  the  requirements 
for  COMS  do  not  apply  because  subpart  FFFF  has 
no  opacity  or  VE  limits,  and  §  63.8(g)(2)  does  not 
apply  because  data  reduction  requirements  tor 
CEMS  are  specified  in  §63.2450(j). 

No      Requirements     for     CEMS     are     specified     in 

-  §63  2450(j).  Requirements  tor  CPMS  are  specified 
in  referenced  subparts  G  and  SS  of  this  part  63. 

Yes 

Yes. 

Yes. 

Yes. 

Yes. 

No.  Subpart  FFFF  does  not  contain  opacity  or  VE  lim- 
its. 
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TABLE  12  TO  SUBPART  FFFF  OF  PART  63.-APPLlCABILfTV  OF  GENERAL  PROVISIONS  TO  SUBPART  FFFF-^ont 


inued 


Citation 


§63.9(g)  

§63.9(h)(1H6) 


§63  9{i) 
§63.9(j) 


Subject 


Explanation 


Adjustment  of  Submittal  Deadimes 
Change  m  Previous  I'^fornation 


sstr^sixrrr'  '"= x^  '::z  fzT.,Tr  -  >''''°' 

^ss,  except  subpart  FFFF  has  no  opaciW  or  VE  lim- 
its and  §63.9(h)(2)  does  -0;  aopi.  ne  a.se 
§63  2520(d)  specifies  ttie  requi.-ea  conte^tt  an: 
due  date  of  ttie  notification  of  compliance  sta'„^  ^ 
pel 

Ves 

No,  §63  2520(e)  specifies  reportma  'equirenents  for 

process  changes 
Yes 

v'es 

Nc^§§  63  998(d)(3)   and  63.998(0(1  )(ii)(D)    ttirough 
'o    specify  recordkeeping  requirements  for  penDds 

§63  10(b)(2)(iiO  Records  ^eiatea  lo  maintenance  ot  ar  pollution  control     Yes  ^^'^ 

equipment 
§63,10ib)(2)(vi),  (xi   and  (xi)  ....  '  CMS  Records 


§^-^  '"^*3'  Recordkeeping  Reporting 

§63  10(b)(1)  Recordkeeping  Reporting 

§63  iO(bi(2)(i)-(ii),  (iv),  (V)  I  Records  ^eiatec  tc  SSM 


§63  10(b)(2)(viii-(ixj  Records 

§63  iO(b)(2)(xH)  Records 

§63  10(b)(2)(xiii)  : Recorder 

§63l0(b)(2)(xiv)  Reco'ds 

§63-10(b)(3)  Records 

§63,10(c)(l)-{6),  (9)-(15) Records 

§63  10(c)(7)-(8)  Record^ 


Only  for  GEMS;  requirements  for  CPMS  are  specified 
in  referenced  subparts  G  and  SS  of  this  part  63. 

Yes 

Only  for  'he  alternative  standard  in  §63  2505 

Yes 

Yes 

Only  lo'  tne  alternative  standard  in  §63.2505. 

No     Recordkeeping    requirements    are    specified    in 

§632525. 
Yes 


til  ]'^',^J\ll  General  Repoaing  Requirements 

Ill    °  ^  2    Report  of  Performance  Test  Results Ye- 

SDjiu(d)(j)  Reporting  Opacitv  or  VE  Gbsp-^rt'innB  m^""  c    .-         -r-r-,- 

5.     Mdu  ly  o    vc  ucse  vd.ions  No   bubpart  i-FFF  aoes  not  contain  opacity  or  VE  lim- 

§63^10(d)(4)  Progress  Repons  yj^' 

^'''°"*"'^'^  '^^'°''^  S'^"^^^   Shutdow^   anc  MalVu'nctlon-Reports-     No,  § 63.2520(e)(4)  and  (5)  specify  the  SS^/  -^po-^mr- 

§63  tO(d,,5)(„)  immediate  SSM  Repoi^  ^eauirements 

§63.10(e)(1)-<2)   ,  Additional  CMS  Repols       ' Oniw  w  th^     ..        .       „.     . 

I  Only  for  the  alternative  standard,  but  §63.10(e)(2)(ii) 

I  I      does  not  apply  because  the  alternative  standard 

§63  10(e)(3)  ..; Reports  does  not  require  COMS. 

^c       Reporting      reauiremer-ts      a^e      spec  t.ec      m 

§63  10(e)(3)(iHiii) Reports  J^^i^^°. 

.  ^0       Reportinn      -eou  reme-t.^      a'»      SDeci*i<='c      in 

§63  10(eH3„.vHv)  Excess  Emissions  Pepc.s  ^  Ncf^f^orlina 

§63  2520 

;■      Reporiinq 


§63  I0(e)(3)(iv)-(v)    Excess  Emissions  Repons  ^ 

§63  l0ie;i(3)(viHviii)  

§63  10(e)(4)  Reporting  COMS  data 


c            ^  §63  2520 

Excess  Emissions  Repon  and  Summary  Report  No       Repotmc 


12^  ]°<^  Waiver  for  Recordkeeping/Reporting 

§63.11  Flares 

§63.12 Delegation  !..^!!.."!."1" 

§63.13 Addresses  "'".!!!."."."!.'"."!! 

§631'* Incorporation  by  Reference  ....Z 

§6315 ,  AvailatMlity  of  Information ' 


ea^.^^er^^e'^ts  a-e  spe^cifiec  in 
eaoi-enents  are  soectiec  in 
ea^ 'eme"'s      a-e      specifiec 

y  v'E  i.m 


§  63  2520 
No   Subpart  Ff^fc  3395  not  conta^'  opa 

lis. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4854-f4-02] 

Notice  of  Regulatory  Waiver  Requests 
Granted  for  the  Second  Quarter  of 
Calendar  Year  2003 

agency:  Office  of  the  Secretary',  HUD. 
action:  Public  notice  of  the  granting  of 
rpgulatorv  waivers  from  April  1,  2003. 
through  June  30,  2003. 

SUMMARY:  Section  106  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  HUD  Reform 
Act)  requires  HUD  to  publish  quarterly 
Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  covers  the 
quarterlv  period  since  the  previous 
Federal  Register  notice.  The  purpose  of 
this  notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HUD 
during  the  period  beginning  on  April  1. 
200,3.  and  ending  on  June  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  this  notice, 
contact  Aaron  Santa  Anna.  Assistant 
General  Counsel  for  Regulations.  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S\V,  Washington,  DC  20410-0500; 
telephone  (202)  708-3055  (this  is  not  a 
toll-free  number).  Hearmg-  or  speech- 
impaired  persons  may  access  this 
number  through  TTY  bv  calling  the  toll- 
free  Federal  Information  Relav  Service 
at  1-800-877-8339. 

For  information  concerning  a 
particular  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
descriptum  of  the  waiver  granted  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  HUD  Reform  Act  added  a 
new  section  7(q)  to  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(q)),  which  provides 
that: 

1.  Any  waiver  of  a  regulation  must  be 
in  wTiting  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  mav  be  delegated  bv  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  or  equivalent  rank, 
and  the  person  to  whom  authority  to 
waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 


waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Register.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
w  aived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request;  and 

e.  State  how  additional  information 
about  a  particular  waiver-grant  action 
mav  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

This  notice  follows  procedures 
provided  in  HUD's  Statement  of  Policy 
on  Waiver  of  Regulations  and  Directives 
issued  on  April  22,  1991  (56  PR  16337). 
This  notice  covers  waivers  of 
regulations  granted  by  HUD  from  April 
1 ,  2003,  through  June  30,  2003.  For  ease 
of  reference,  the  waivers  granted  by 
HUD  are  listed  by  HUD  program  office 
(for  example,  the  Office  of  Community 
Planning  and  Development,  the  Office 
of  Housing,  the  Office  of  Public  and 
Indian  Housing,  etc.).  Within  each 
program  office  grouping,  the  waivers  are 
listed  sequentially  by  the  regulatory 
section  of  title  24  of  the  Code  of  Federal 
Regulations  (CFR)  that  is  being  waived. 
For  example,  a  waiver-grant  action 
involving  the  waiver  of  a  provision  in 
24  CFR  part  58  would  come  before  a 
waiver  of  a  provision  in  24  CFR  part 
570. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  that  appears 
in  24  CFR  and  that  is  being  waived  as 
part  of  the  waiver-grant  action.  For 
example,  a  waiver  of  both  §58.73  and 
§  58.74  would  appear  sequentially  in  the 
listing  under  §58.73. 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver-grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  during 
the  period  covered  by  this  report  before 
the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
during  July  1,  2003,  through  September 
30,  2003. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 


HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  October  30.  2003. 
Alphonso  Jackson, 

Deputy  Secretary. 

Appendix —  Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Offices  of  the  Department  of  Housing 
and  Urban  Development  April  1,  2003. 
Through  June  30.  2003 

Note  to  Reader:  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  granted  appear 
in  the  following  order: 

I.  Regulatory  waivers  granted  by  the 
Office  of  Community  Planning  and 
Development. 

II.  Regulatory  waivers  granted  by  the 
Office  of  Housing. 

III.  Regulatory  waivers  granted  by  the 
Office  of  Public  and  Indian  Housing. 

I,  Regulatory  Waivers  Granted  by  the 
Office  of  Community  Planning  and 
Development 

For  further  information  about  the 
following  waiver  actions,  please  see  the 
name  of  the  contact  person  who 
immediately  follows  the  description  of 
the  waiver  granted. 

•  Regulation:  24  CFR  570.208(a)(3). 

Project /Activity:  Ramsey  County,  MN. 
Community  Development  Block  Grant 
(CDBG)  Program. 

Waiver  Request:  A  waiver  to  allow 
Ramsey  County  to  provide  CDBG  funds 
to  Beaver  Creek  Carriage  Homes  for  the 
rehabilitation  of  the  exterior  of  the 
buildings  in  the  complex. 

Nature  of  Requirement:  Section 
570.208(a)(3)  provides  that  eligible 
activities  carried  out  for  the  purpose  of 
providing  or  improving  permanent 
residential  structures  will  be  considered 
to  benefit  low-  and  moderate-income 
households  to  the  extent  they  are 
occupied  by  such  households. 

Granted  By:  Nelson  A.  Bregon, 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Date  Granted:  June  26,  2003. 

Reasons  Waived:  Information 
provided  by  Ramsey  County  concludes 
that  after  conducting  a  surv'ey  of  the 
residents  in  the  complex,  from  the  data 
collected,  more  than  51  percent  of  the 
units  in  these  multiple  residential 
buildings,  that  are  not  rental  buildings, 
are  occupied  by  low-  and  moderate- 
income  households.  Therefore,  HUD 
allowed  a  waiver  under  the  authority  of 
24  CFR  5.110  based  on  a  determination 
of  good  cause  to  waive  the  requirement 
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at  24  CFR  570.208(a)(3)  to  allow  the 
county  to  use  CDBG  funds  for  a  loan  to 
the  Beaver  Creek  Carriage  Homes 
Association  for  the  rehabilitation  of  the 
exterior  and  common  area  of  three  non- 
rental  residential  buildings  under 
common  ownership  and  management. 
62  percent  of  which  are  occupied  by 
low-  and  moderate-income  households. 
The  funds  for  the  low-interest  loan  will 
minimize  the  cost  to  the  unit  owners 
and  the  association  to  complete  the 
major  improvements  necessary-  to 
maintain  the  safety,  integritv,  and 
habitability  of  these  housing  units. 

Contact:  Nanci  R  Dohertv.  Special 
Assistant  to  the  Deputv  Assistant 
Secretary.  Community  Planning  and 
Development.  Department  of  Housing 
and  Urban  Development  451  Seventh 
Street.  SVV..  Washington.  DC  20410- 
7000;  telephone;  202-708-2565. 

II.  Regulatory  Waivers  Granted  bv  the 
Office  of  Housing 

For  further  information  about  the 
following  waiver  actions,  please  see  the 
name  of  the  c(mtact  person  who 
immediately  follows  the  description  of 
the  waiver  granted. 

•  Regulation:  24  CFR  part  291. 
subpart  F. 

Project/Activity:  All  Officer  Next 
Door/Teacher  Next  Door  (OND/TND) 
program  participants  who  have  been 
called  to  active  duty  status  nationwide. 

\aturf  of  Requirement:  The 
Department  of  Housing  and  Urban 
Development  is  permitting  a  special 
accommodation  relative  to  its  OND/ 
TNT)  program.  The  program  provides 
police  officers  and  teachers  the 
opportunity  to  purchase  HUD-owned 
homes  at  a  significant  discount.  Among 
the  conditions  for  participation,  police 
officers  and  teachers  must  agree  to 
occupy  the  property  as  their  primary 
residence  for  a  mandatorv  three-year 
period  following  the  closing  date  of  the 
sale.  Under  the  terms  of  the  OND/TNT) 
contract,  participants  who  do  not  satisf\- 
the  residency  requirement  nnist  refund 
a  prorated  portion  of  the  discount  to 
HIT).  Those  OND/TND  borrowers  who 
are  called  to  active  duty  at  posts  outside 
the  commuting  area  of  "their  hometowns 
may  be  unable  to  satisfy  the  occupancy 
requirement.  For  these  individuals. 
HUD  will  credit  all  time  served  on 
active  duty  against  the  three-year 
occupancy  period.  Any  person  in  the 
"military  service"  as  defined  in  the 
determined  to  be  eligible  for  relief  under 
the  provisions  of  the  "Sailors  and 
Soldiers  Civil  Relief  Act  of  1940."  may 
request  the  special  accommodation. 

Granted  Ry:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 


Date  Granted:  June  25,  2003. 

Reason  Waived:  The  waiver  provides 
authority  to  provide  a  credit  of  time  for 
participants  in  the  OND/TND  Program, 
reducing  the  program  occupancy 
requirement  to  the  time  served  on  active 
duty  militar>-  ser\-ice  at  a  post  outside 
the  program  participants'  hometown 
commuting  area.  This  waiver  recognizes 
the  importance  of  the  ser\'ice  rendered 
by  our  military  personnel  as  well  as  the 
impossibility  of  performance  of  the 
occupancy  period  when  a  militarv- 
service  member  is  ordered  to  a  post 
away  from  home. 

Contact:  Joseph  McCloskev,  Director, 
Office  of  Single  Familv  Asset 
Management,  Department  of  Housing 
and,  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-1672. 

•  fleguyafion:  24  CFR  200.54(a). 

Project/Activity:  Sphinx  at  Murdeaux 
Villas,  Dallas,  TX:  Project  Number:  113- 
35188. 

Nature  of  Requirement:  Section 
200.54(a)  establishes  the  procedures  for 
a  pro-rata  disbursement  of  the 
mortgagor's  front  money  escrow  funds 
and  Federal  Housing  Administration 
(FHA)-insiu-ed  proceeds  for  the  subject 
property. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  1 7,  2003. 

Reason  Waived:  The  regulation  was 
waived  since  the  front  money  escrow  is 
so  large,  the  insured  proceeds  would  not 
be  disbursed  for  several  months, 
resulting  in  payment  of  extension  fees  to 
the  investors  who  purchased  the 
Government  National  Mortgage 
Association  (GNMA)  mortgage-backed 
securities.  Providing  a  waiver  of  24  CFR 
200.54(a)  permitted  the  Fort  Worth 
Multifamily  Hub  to  approve  a  pro-rata 
disbursement  of  front  money  and 
mortgage  proceeds,  therebv  allowing  the 
mortgagee  not  to  pay  GNMA  extension 
fees. 

Contact:  Michael  McCuliough, 
Director,  Office  of  Multifamily 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone;  (202)  708-1142, 

•  Regulation:  24  CFR  200.54(a). 

Project/Activity:  Lancaster 
Apartments,  Gar\',  IN;  Project  Number- 
073-35582. 

Nature  of  Requirement:  Section 
200.54(a)  establishes  the  procedures  for 
a  pro-rata  disbursement  of  the 
mortgagor's  front  money  escrow  funds 
and  FHA-insured  proceeds  for  the 
subject  property. 


Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  18.  2003. 
Reason  Waived:  The  regulation  was 
waived  since  the  front  money  escrow  is 
so  large,  the  insured  proceeds  would  not 
be  disbursed  for  several  months, 
resulting  in  pavTnent  of  extension  fees  to 
the  investors  who  purchased  the 
Government  National  Mortgage 
Association  (GNMA)  mortgage-backed 
securities.  Providing  a  waiver  of  24  CFR 
200.54(a)  permitted  the  Indianapolis 
Multifamily  Program  Center  to  approve 
a  pro-rata  disbursement  of  front  money 
and  mortgage  proceeds,  thereby 
allowing  the  mortgagee  not  to  pay 
GNMA  extension  fees. 

Contact:  Michael  McCuliough, 
Director,  Office  of  Multifamily 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
8000:  telephone:  (202)  708-1142. 
•  Regulation:  24  CFR  200.54(a). 
Project/Actixity:  Southside  Villas,  San 
Antonio,  TX,  Project  Number:  115- 
35444. 

Nature  of  Requirement:  Section 
200.54(a)  establishes  the  procedures  for 
a  pro-rata  disbursement  of  the 
mortgagor's  front  money  escrow  funds 
and  FHA-insured  proceeds  for  the 
subject  property. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary'  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  12.  2003. 
Reason  Waived:  The  regulatioH  was 
waived  since  the  front  money  escrow  is 
so  large,  the  insured  proceeds  would  not 
be  disbursed  for  several  months  after 
initial  endorsement,  resulting  in 
payment  of  extension  fees  to  the 
investors  who  purchased  GNMA 
mortgage-backed  securities.  Providing  a 
waiver  of  24  CFR  200.54(a)  permitted 
the  Fort  Worth  Multifamilv  Hub  to 
approve  a  pro-rata  disbursement  of  front 
money  and  mortgage  proceeds,  thereby 
allowing  the  mortgagee  not  to  pay 
GNMA  extension  fees. 

Contact:  Michael  McCuliough. 
Director.  Office  of  Multifamily 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
8000:  telephone:  (202)  708-1142. 
•  Regulation:  24  CFR  200.54(a). 
Project/Activity:  1135  Broadway 
Residences,  Denver.  CO.  Project 
Number:  101-35562. 

Nature  of  Requirement:  Section 
200.54(a)  establishes  the  procedures  for 
a  pro-rata  disbursement  of  the 
mortgagor's  front  money  escrow  funds 
and  FHA-insured  proceeds  for  the 
subject  propertv. 
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Granted  By:  John  C.  Weicher. 
Assistant  Secretan'  for  Housing-Federal 
Housing  Con]raissioner. 

Date  Granted:  lune  16.  2003. 

Reason  Waived:  The  regulation  was 
waived  since  the  front  money  escrow  is 
so  large,  the  insured  proceeds  would  not 
be  disbursed  for  several  months  after 
initial  endorsement,  resulting  in 
payment  of  extension  fees  to  the 
investors  who  purchased  GNMA 
mortgage-backed  securities.  Providing  a 
waiver  of  24  CFR  200.54(a)  permitted 
the  Denver  Multifamily  Hub  to  approve 
a  pro-rata  disbursement  of  front  money 
and  mortgage  proceeds,  thereby 
allowing  the  mortgagee  not  to  pay 
GNMA  extension  fees. 

Contact:  Michael  McCuUough. 
Director.  Office  of  Multifamily 
Development.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SVV.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-1142. 

•  Regulation:  24  CFR  200.54(a). 
Project/Activity:  Montclare 

Apartments.  Phase  II.  Chicago.  IL. 
Project  Number:  071-.35725. 

Nature  nf  Requirement:  Section 
200.54(a)  establishes  the  procedures  for 
a  pro-rata  disbursement  of  the 
mortgagor's  front  money  escrow  funds 
and  FHA-insured  proceeds  for  the 
subject  property. 

Granted  By:  John  C.  Weicher. 
.Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  25.  2003. 

Reason  Waived:  The  regulation  was 
waived  since  the  front  money  escrow  is 
so  large,  the  insured  proceeds  would  not 
be  disbursed  for  several  months  after 
initial  endorsement,  resulting  in 
payment  of  e.xtension  fees  to  the 
investors  who  purchased  GNMA 
mortgage-backed  securities.  Providing  a 
waiver  of  24  CFR  200.54(a)  permitted 
the  Chicago  Multifamily  Hub  to  approve 
a  pro-rata  disbursement  of  front  money 
and  mortgage  proceeds,  thereby 
allowing  the  mortgagee  not  to  pay 
GNMA  extension  fees. 

Contact:  Michael  McCullough. 
Director.  Office  of  Multifamily 
Development.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-1142. 

•  flegu/afion.  24  CFR  234.1(a). 
Project/Activity:  Airport  Road 

Townhomes.  Snohomish  County.  WA. 

i\ature  of  Requirement:  Section 
203. 43f  of  HLID's  regulations  sets  forth 
the  eligibility  criteria  for  mortgages 
covering  manufactured  homes.  Section 
234  of  HUD's  regulations  sets  forth  the 
eligibility  requirements  for  insurance  of 
individual  units  in  a  condominium 
project.  Section  234.1(a)  incorporates  by 


reference  various  provisions  of  24  CFR 
part  203  Subpart  A.  of  the  regulations 
concerning  the  eligibility  requirements 
of  mortgages  covering  one-to-four-family 
dwellings  under  Section  203  of  the 
National  Housing  Act.  Section  234.1(a) 
also  lists  specific  provisions  that  are  not 
applicable  to  mortgages  insured  under 
Section  234.  Section  203.43f.  related  to 
the  insurance  of  mortgages  on 
manufactured  homes,  is  one  of  the 
exclusions  listed  under  section  234.1(a). 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  2.  2003. 

Reason  Waived:  Among  the  primary 
reasons  manufactured  homes  were 
initially  excluded  from  eligibility  for 
mortgage  insurance  as  part  of 
condominium  projects  were  concerns 
about  the  durability  of  individual  homes 
and  the  product's  inconsistency  with 
traditional  configurations  of  the  early 
condominium  projects  (typically  garden 
or  high-rise  construction).  The  homes  to 
be  developed  at  Airport  Road 
Townhoqies  have  undergone  extensive 
engineering  analyses,  first  to  comply 
with  the  Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
then  to  obtain  HLID  approval  of  an 
Alternate  Construction  request,  which 
was  granted  to  the  manufacturer  on 
December  11,  2000.  With  the  current 
state  of  the  art  and  the  extensive 
engineering  review,  concerns  about  the 
durability  of  this  product  is  minimal. 

Contact:  Vance  T.  Morris,  Director, 
Office  of  Single  Family  Program 
Development.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-2121. 

•  flegu/af/on;  24  CFR  401.600. 

Project/Activity:  The  following 
projects  requested  waivers  to  the  12- 
month  limit  at  above-market  rents  (24 
CFR  491.600): 


FHA  No. 

Project  name 

State 

01257205 

Dean  North  Apart- 
ments. 

NY 

01235484 

Meadowbrook  Farms 
(aka  New  Paltz). 

NY 

01257202 

New  West  111th 
Street  Phase  II. 

NY 

01257142 

Noonan  Plaza     

NY 

08435134 

Springview  Gardens  .. 

MO 

01257159 

Sutter  Houses     

NY 

07135524 

West  End  Rehab  

IL 

the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  Aphl  16,  2003. 

Reason  Waived:  The  projects  listed 
above  were  not  assigned  to  the 
participating  administrative  entities 
(PAEs)  in  a  timely  manner  or  for  which 
the  restructuring  analysis  was 
unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Norman  Dailey.  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing 
and  Urban  Development.  Portals 
Building.  Suite  400.  1280  Maryland 
Avenue.  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3856. 

•  Regulation:  24  CFR  401.600. 

Project/Activity:  The  following 
projects  requested  waivers  to  the  12- 
month  limit  at  above-market  rents  (24 
CFR  491.600): 


FHA  No. 

Project  name 

State 

8335339 

Town  House  Apart- 
ments. 

KY 

13635643 

Valley  Heights 

CA 

06135371 

Edgewood  Housing  II 

GA 

07335448 

The  Crossings  II 
Apartments. 

IN 

10235164 

Tumbleweed  Apart- 
ments. 

KS 

08335274 

Pride  Terrace  Apart- 
ments. 

KY 

05235600 

Franklin  Center  

MD 

01335109 

Ninth  Street  NSA  II  .... 

NY 

01257162 

Pennsylvania  Avenue 
Apartments. 

NY 

01257180 

Union  Gardens  1  

NY 

04235343 

Bay  Meadows  Apart- 
ments. 

OH 

04235345 

Little  Bari<  View 

OH 

11835102 

McAlester  Plaza  

OK 

05635094 

Vistas  De  Jagueyes   .. 

PR 

08735116 

Village  Apartments 

TN 

Nature  of  Requirement:  Section 
401.600  requires  that  projects  be  marked 
down  to  market  rents  within  12  months 
of  their  first  expiration  date  after 
January  1,  1998.  The  intent  of  this 
provision  is  to  ensure  timely  processing 
of  requests  for  restructiiring.  and  that 


Nature  of  Requiremem:  Section 
401.600  requires  that  projects  be  marked 
down  to  market  rents  within  12  months 
of  their  firsrexpiration  date  after 
January  1,  1998.  The  intent  of  this 
provision  is  to  ensure  timely  processing 
of  requests  for  restructuring,  and  that 
the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  20,  2003. 

Reason  Waived:  The  projects  listed 
above  were  not  assigned  to  the 
participating  administrative  entities 
(PAEs)  in  a  timely  manner  or  for  which 
the  restructuring  analysis  was 
unavoidably  delayed  due  to  no  fault  of 
the  owner. 
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Contact:  Norman  Dailey.  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing 
and  I'rban  Development,  Portals 
Building,  Suite  400.  1280  Maryland 
Avenue.  SVV..  Washington.  DC  20410- 
8000;  telephone  (202)  708-3856. 

•  Bpgulation:  24  CFR  401. bOQ. 

Project/Activity:  The  following 
projects  requested  waivers  to  the  12- 
month  limit  at  above-market  rents  (24 
CFR  491.600); 


FHA  No. 


Project  name 


State 


01257076   '  1988  Davidson  Ave-  NY 

nue 

01257075      Davidson  Avenue  NY 

Rehab  li 

04635663      Fair  Park  Apartments  OH 

11535193      Meadow  Park  Village  TX 

08535339      Minen/a  Place  Apart-  MO 

ments, 

05135322      Springdale  Village  VA 

10935050      Stagecoach  Apart-  WY 

ments 

02435052      Sugar  River  Mills  NH 

Housing 

05235300      Washington  Gardens  MD 

01735185      Waterbury  NBA  II  ,  CT 


Naturp  ofRpquireineni:  Section 
401.600  requires  that  projects  be  marked 
down  to  market  rents  within  12  months 
of  their  first  expiration  date  after 
January  1,  1998.  The  intent  of  this 
provision  is  to  ensure  timely  processing 
of  requests  for  restructuring,  and  that 
the  properties  will  not  default  on  their 
FHA-insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  VVeicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  18.  2003. 

Reason  Waived:  The  projects  listed 
above  were  not  assigned  to  the 
participating  administrative  entities 
(PAEs)  in  a  tiineiv  manner  or  for  which 
the  restructuring  analysis  was 
unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Norman  Dailey,  Office  of 
Multifamily  Housing  Assistance 
Restructuring.  Department  of  Housing 
and  Urban  Development.  Portals 
Building.  Suite  400.  1280  Maryland 
Avenue.  S\V..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3856. 

•   Regulation:  24  CFR  891.100(d). 

Project/Activity:  Ida  B  Wells 
Apartments.  Hartford.  CT;  Project 
Number:  017-EE058/CT26-S001-001. 

Mature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 


Date  Granted:  April  1.  2003. 
Reason  Waned:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  .Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  fleguyaf/on;  24  CFR  891.100(d). 
Project/Activity:  ICAN  Garden 
Apartments.  Massillon.  OH;  Project 
Number:  042-HD090/OH12-Q001-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  1,  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone;  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  NBA  Estes  Gardens. 
Tucson,  AZ;  Project  Number;  123- 
EE082/AZ2O-S01 1-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  2,  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000:  telephone;  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  Oak  Tree 
Apartments.  Huntington.  WV;  Project 
Number;  045-HD031/WV15-Q001-001. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 


Date  Granted:  April  3.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  South  Philadelphia 
Presbyterian  Apartments,  Philadelphia, 
PA;  Project  Number;  034-EE113/PA26- 
SOl 1-003. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretar>'  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  10.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Snowden  House, 
Dorchester,  MA;  Project  Number;  023- 
EEl  1 5/MA06-S991-009. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  flegu/of/on;  24  CFR  891.100(d). 
Project/Activity:  Covered  Bridge 
Manor.  Dover,  NH;  Project  Number: 
024-EE059/NH36-S01 1-001 . 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
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Date  Granted:  April  16.  2003. 

Rpason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  L'rban  Development.  451  Seventh 
Street.  SVV..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Rpgulation:  24  CFR  891.100(d). 
Project/Actnitv:  Fayette  Street 

Project,  Concord.  NH;  Project  Number: 
024-HD035/NH36-Q01 1-001. 

S'ature  of  Rpquirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  |ohn  C.  Weicher. 
.Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  22,  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  L'rban  Development,  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

c   Regulation:  24  CFR  891.100(d). 

Project/Activity:  Los  (ardines  Senior 
Housing.  Wilmington.  DE:  Project 
Number:  032-EEOl  1  /DE26-S01 1-001 . 

Xnture  of  Requirement:  Section 
891.100{dl  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  28,  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  flegii/afion.  24  CFR  891.100(d). 
Project/ Activity:  Washington  Park 

Elderlv.  Chicago.  IL;  Project  Number: 
071-EE158/IL06-S001-004. 

Nature  of  Requirement:  Section 
891.10()(dJ  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  Bv:  [ohn  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 


Date  Granted:  April  28,  2003. 

Reason  Waived:  The  sponsor 
e.xhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  flegu/af/on;  24  CFR  891.100(d). 
Project/Activity:  Valdosta/Lowndes 

Countv  Options  for  Living,  Valdosta, 
GA:  Project  Number:  061-HD080/ 
GA06-Q01 1-002. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  2,  2003. 

Reason  Waived:  The  sponsor 
e.xhaustad  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  St.  Theresa's  Elder 

Apartments,  Lvnn.  MA;  Project  Number: 
023-EE133/MA06-S01 1-005. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  Mav  9.  2003. 

Reason  Waived:  Tlie  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d), 
ProjeOt./ Activity:  Harbor  Lights 

Housing,  Rockland.  ME;  Project 
Number:  024-HD036/ME36-Q01 1-001. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 


Date  Granted:  May  9.  2003. 

Reason  Waived:  The  sponsor  secured 
additional  financing  in  the  amount  of 
$100,000  from  the  Maine  State  Housing 
Authority,  and  has  exhausted  means  of 
getting  additional  funding  through  other 
resources.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  LIrban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Ghost  Creek  Housing, 

River  Falls,  WI:  Project  Number:  075- 
HDO67/W139-Q001-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  Bv:  John  c;.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  12,  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  White  Cone  Senior 

Apartments,  White  Cone,  AZ:  Project 
Number:  123-EE077/AZ20-S001-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  13.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  LIrban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Rockbridge  Meadows 

Group  Home.  Lexington,  V'A:  Project 
Number:  051-HD100/VA36-Q011-003. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 
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Granted  Bv:  Inhn  C,  Weirher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  lune  5.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S\V..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Peake  Lane  Group 
Jlome.  Portsmouth,  VA;  Project  Number: 
051-HD091/VA36-Q001-006. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  lohn  C.  WeicJier, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  5,  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  ,Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S\V..  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  The  Presbvterian 
Home  at  Stafford.  Stafford  Township, 
NJ;  Project  Number:  035-EE037/NJ39- 
S991-001. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weictier, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  IB.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  I'rban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100ld). 
Project/Activity:  Southbur\-  Elderly 
Housing.  Southburv.  CT:  Project 
Number:  017-EE068/CT26-S011-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 


Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  ]une  19,  2003. 
Reason  Waived:  The  sponsor 
exhausted  aJl  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  flegu/afion;  24  CFR  891.100(d). 
Project/Activity:  Marysville  III, 
Marvsville,  OH:  Project  Number:  043- 
EE074/OH16-S01 1-002. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  19.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.100(d). 
Pro/ecfMc^jVin-.-GlBB-Springfield 
Village.  Springfield.  FL:  Project 
Number:  063-HD018/FL29-Q011-001. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  ]une  26.  2003. 
Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  /?eg(j/a/jon.  24  CFR  891.10b(d). 
Project/Activity :  Aihng{on 
Cooperative  Apartments,  Baltimore, 
MD;  Project  Number:  052-EE040/ 
MD06-S0 11-003. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 


Granted  By:  John  C.  Weicher. 
Assistant  Secretan-  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  M\Ttle  Davis  Senior 

Complex,  Milwaukee,  WI:  Project 
Number:  075-EE095/WI39-S001-003. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economicallv 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  /^egu/ar/on.  24  CFR  891.100(d), 
Project/Activity:  Cutler  Street. 

Providence.  RI;  Project  Number:  016- 
HD034/R143-Q0]  1-001 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  [ohn  C.  Weicher. 
Assistant  Secretar\'  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30,  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economicallv 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity-:  Highbridge  Senior 
Housing.  Bronx,  NY;  Project  Number: 
012-EE248/NY36-S981-004. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
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funds  pnur  to  initial  closing.  Section 
891.16.5  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis 

Granted  By:  lohn  C  Weicher, 
Assistant  S(H:retary  for  Housing-Federal 
Housing  ("ommissioner. 

Date  Granted:  April  3,  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  experienced  delays  due  to 
litigation  involving  the  citv's  ability  to 
convey  the  site  to  the  owner  corporation 
for  development  purposes. 

Contact:  Willie  Spearmon,  Diigctor, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  l/rban  Development,  451  Seventh 
Street.  SVV..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Reiiulatinn:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity:  Falcon  Park  III. 
Warner  Robins.  GA:  Project  Number: 
061 HD067/GA06-Q981-006. 

Sature  of  Requirement:  Section 
891.10()(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 
891.16,5  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-bv-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16,  2003 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  experienced  delays  due  to 
the  need  to  obtain  a  new  contractor 
twice. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Refyulation:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Proiect/Activity:  CednTs  II.  Lebanese 
Community  Housing.  Methuen.  MA; 
Project  Number-  023-EE109/MA06- 
S991-003, 

\ature  at  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 


891.165  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  29.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  was  delayed  due  to  the 
sponsor's  extensive  efforts  to  obtain 
secondary  financing. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity:  Mount  Ephraim 
Senior  Housing.  Mt.  Ephraim,  NJ: 
Project  Number:  035-EE041/NI39- 
SOOl-003. 

Natui^  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  iff  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  24.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding  to  cover  the  development  cost 
shortfall  from  other  sources.  The  project 
is  economically  designed  and  is 
comparable  in  cost  to  similar  projects 
developed  in  the  area.  The  project  was 
delayed  due  to  the  need  to  resolve  cost 
issues  and  additional  time  was  needed 
for  the  project  to  reach  initial  closing. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity:  Lincoln  Street  Apts., 
Marlboro,  MA;  Project  Number:  023- 
HD162/MA06-Q991-010. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 


891.165  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
fimding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  was  delayed  due  to  the 
sponsor's  extensive  efforts  to  obtain 
secondary  financing. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  fleguyofion;  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity:  Cross  Street. 
Welleslev.  MA:  Project  Number:  023- 
HD159/MA06Q991-007. 

Nature  of  Requirement:  Section 
891.100(d)  proJiibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  e.xceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30.  2003. 

Reason  Waived:  The  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  w^as  deld\ed  due  to  the 
sponsor's  extensive  efforts  to  obtain 
secondary  financing  and  the  revision  of 
the  plans  and  specs. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.100(d)  and 
24  CFR  891.165. 

Project/Activity:  Mountain  View 
Homes.  McConnellsburg.  PA;  Project 
Number:  O33-EEl06/P.'\28-SOOl-OO4. 

Nature  of  Requirement:  Section 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  of  the  capital 
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advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30.  2003. 
Reason  Waived:  The  sponsor 
exhausted  ail  efforts  to  obtain  additional 
funding.  The  project  is  economically 
designed  and  is  comparable  in  cost  to 
similar  projects  developed  in  the  area. 
The  project  was  delaved  due  to  the  need 
to  resolve  issues  regarding  a  shortageof 
potable  water  and  the  protection  of 
wetlands  areas  at  the  site. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SVV..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891 A65. 
Project/Activity:  Stephen's  County 
Village.  Gulfport,  MS;  Project  Number: 
065-EE031/MS26-S001-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  1,  2003. 
Reason  Waived:  The  project  incurred 
delays  because  one  of  the  original 
sponsors  withdrew,  a  new  site  needed 
to  be  located,  and  sew^age  capacity 
issues  with  the  city  needed  additional 
time  to  resolve. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Projec'/Activity:  Las  Golondrinas,  San 
Jose,  CA;  Project  Number:  121-EE138/ 
CA3e-S001-009. 

Xature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  .April  1,  2003. 
Reason  Waived:  The  project  was 
delayed  due  to  contamination 
remediation  and  rezoning  issues  with 
the  city  of  San  Jose. 


Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  South  Hill  Elderly. 
South  Hill,  VA;  Project  Number:  051- 
EE962/VA36-S981-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reser\'ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  2.  2003. 
Reason  Waived:  The  project  was 
delayed  because  the  sponsor  needed 
additional  time  to  locate  another  site.- 
Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Kennedv  Institute  II, 
Berwyn  Heights,  MD;  Project  Number; 
000-HD045/MD39-Q991-004. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  9,  2003. 
Reason  Waived:  A  chemge  in 
consultants  caused  the  project  to 
experience  delays. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  flegLi;a(/on;  24  CFR  891.165. 
Project /Activity:  Simpson  Mid-Town 
Apts.,  Philadelphia,  PA;  Project 
Number:  034-EE107/PA26-S001-007. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUT)  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  9,  2003. 


Reason  Waived:  The  project  was 
delayed  due  to  various  site  and  legal 
issues. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Housing  Opportunity 
Corporation,  North  Providence,  RI; 
Project  Number:  016-EE035/RJ43- 
SOOl-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reserv^ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  9,  2003. 
Reason  Waived:  The  project  was 
delayed  because  the  sponsor  needed 
additional  time  to  locate  another  site. 
Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assi.stance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000,  telephone:  (202)  708-3000. 
•  fleguya/yon;  24  CFR  891.165. 
Project/Activity:  Pelican  Lake  Housing 
Corporation,  Eagle  River.  WI;  Project 
Number:  075-HD066/WI3&-Q001-003. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reser\'ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary-  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  16.  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  sponsor  to  obtain 
additional  funding  from  other  sources. 
Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Bradstreet  Avenue 
Residence.  Revere.  MA;  Project  Number; 
023-HD140/MA06-Q981-003. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 
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Gmntpd  Bv:  (ohn  C.  Woicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted-  April  16.  2003. 

Reason  Waived:  Changes  in  the 
development  team  required  h\  HUD 
caused  the  projet:t  to  be  delayed. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  S\V  ,  Washington.  DC  20410- 
8000;  telephone;  (202)  708-3000. 

•  Regulation:  24  CFR  891  .-[65. 
Project/ Aciivitv:  Luther  Ridge, 

Middletown.  CT:  Project  Number:  017- 
EE053/CT26-S991-004. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  bv  Hl'D  on  a 
case-bv-case  basis 

Granted  By:  )ohn  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16.  2003. 

Reason  Waived:  The  project  had  been 
delayed  pending  resolution  of  issues 
involving  its  condominium  structure. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  /?eguyot;or7  24  CFR  891.165. 
Project/Activity:  Snowden  House, 

Dorchester.  MA;  Project  Number:  023- 
EE115/MA06-S991-009. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretarv  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16,  2003. 

Reason  Waived:  A  change  in  general 
contractors  caused  the  project  to 
experience  delays. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  fieguyaf/on:  24  CFR  891.165. 
Project/Activity:  TBD.  East 

Providence,  Rl,  Project  Number:  016- 
HD033/RI43-Q001-003. 

Nature  of  Requirement:  Section 
891  165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 


issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16,  2003. 

Reason  Waived:  The  project  was 
delayed  due  to  lengthy  ongoing 
litigation  involving  a  zoning  variance 
for  the  site. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  fiegu/a/jon;  24  CFR  891.165. 
Project/Activity:  Pathways. 

Greenwich,  CT;  Project  Number;  017- 
HD022/CT26-Q981-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  lohn  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  16,  2003. 

Reason  Waived:  The  project  was 
delayed  dtie  to  litigation  and  problems 
with  the  Town  of  Greenwich  Planning 
and  Zoning  Commission. 

Con foct.- Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  flegii/afjon.- 24  CFR  891.165. 
Project/Activity:  Roberts  Street  Apts., 

West  Warwick.  RI;  Project  Number: 
0016-HD031/RI43-Q001-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  18.  2003. 

Reason  Waived:  The  project  was 
delayed  because  additional  time  was 
needed  for  the  sponsor  to  complete  and 
HUD  to  process  the  firm  commitment. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  flegu/af/on;  24  CFR  891.165. 
Project/Activity:  South  Daytona  Good 

Samaritan  Housing,  South  Daytona 


Beach.  FL:  Project  Number:  067-EElll/ 
FL29-S001-011. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  ceservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-bv-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  22.  2003. 

Reason  Waived:  Delays  were  incurred 
by  the  project  due  to  the  sponsor/ 
owner's  lengthy  efforts  to  obtain 
additional  funding  from  other  sources. 

Contact:  Willie  Spearmon.  Director,  - 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  fiegu/afjon.  24  CFR  891.165. 
Project/ Activity:  Ghost  Creek  Housing. 

River  Falls.  WI;  Project  Number:  075- 
HD067/WI39-Q001-004. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  22,  2003. 

Reason  Waived:  Additional  time  was 
needed  for  the  sponsor/owner  to  rebid 
the  project  and  select  a  new  contractor. 
Additional  time  was  also  needed  for  the 
HUD  field  office  to  review  the  revised 
firm  commitment  application. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Kegu/af/on;  24  CFR  891.165. 
Project/Activity:  Venable  Apartments 

at  Stadium  Place,  Baltimore,  MD; 
Project  Number:  052-EE036/MD39- 
SOOl-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-bv-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner, 

Date  Granted:  April  25,  2003. 

Reason  Waived:  Additional  time  was 
needed  for  the  HUD  field  office  to 
process  the  firm  commitment 
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application  and  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Hpgulation:  24  CFR  891 A  65. 
Project/Activity:  Hillsborough  Count\- 
VOA  Living  Center  III.  Tampa.  FL; 
Project  Number:  067-HD080/FL29- 
QOO 1-005. 

Nature  of  Hequirpment:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  Aphl  28,  2003. 
Reason  Waived:  Additional  time  was 
needed  for  additional  funds  to  be 
received. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  fleguyo/yon.- 24  CFR  891.165. 
Project/Activity:  Pine  Street  Inn, 
Dorchester.  MA:  Project  Number:  023- 
EE098/MA06-S09 1-003. 

Nature  of  Hequirewpnt:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  bv  HUD  on  a 
case-by-case  basis. 

Granted  Bv:  lohn  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  29,  2003. 
Reason  Waived:  The  sponsor/owner 
had  to  locate  an  alternate  site,  and  the 
HUD  field  office  had  to  process  the  firm 
commitment  application. 

Contact.  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  flegu/ation;  24  CFR  891  165. 
Project /Activitv:  Mount  St.  Mary's, 
Tonawanda,  NY;  Project  Number:'oi4- 
EE198/NY06-S00 1-004. 

Nature  Of  Requirement:  Section 
891,165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-bv-case  basis. 


Granted  Bv:  )ohn  C.  Weicher. 
.■\ssistant  Secretary'  for  Housing-Federal 
Housing  Commissioner 
Date  Granted:  May  8.  2003. 
Reason  Waived:  The  sponsor  needed 
additional  time  to  resolve  a  funding 
shortfall  for  the  additional  10  units 
being  constructed  with  the  Section  202 
units. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  flegu/af/on:  24  CFR  891.165. 
Project/Activity:  Orraont  Court.  New 
Haven.  CT;  Project  Number:  017-EE059/ 
CT26-S001-O02. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  resen-ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  8.  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  owner  to  resolve  a  site 
issue  and  to  obtain  HOME  funds  from 
the  city. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Larchmont 
Residence.  Dorchester.  MA,  Project 
Number:  023-HD166/MA06-Q001-004. 

Nature  of  Requirement:  SecUon 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  bv  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  8,  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  HUD  field  office  to 
process  the  firm  commitment 
application  and  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.165, 
Project/Activity:  Cottonwood  Manor 
VII,  Cottonwood.  AZ:  Project  Number: 
1 23-EE075/ AZ20-S001  -002. 


Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  8.  2003. 
Reason  Waived:  The  project  had  to  be 
redesigned  and  reengineered  in  order  to 
obtain  the  city's  approval.  Additional 
time  was  needed  for  the  sponsor  to 
locate  additional  funds. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  flegu/a/yon.  24  CFR  891.165. 
Project/Activity:  Ida  B.  Wells 
Apartments.  Hartford,  CT:  Project 
Number:  017-EE058/CT26-S001-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reser\ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretar>-  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  Mav  8.  2003. 
Reason  Waived:  An  identity  of 
interest  was  identified,  and  the  sponsor 
needed  additional  time  to  restructure 
the  development  team. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  /Jegu/afion;  24  CFR  891.165. 
Project/ Activity:  St.  Andrews  of 
Jennings  Phase  if,  Jennings,  MO;  Project 
Number;  085-EE049/MO036-S001-O02. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretar\-  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  8.  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  owner  to  address 
deficiencies  found  in  the  initial  closing 
documents. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
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and  Urban  Development.  451  Seventh 
Street,  SVV.  Washington.  DC  20410- 
8000:  telephone:  (202)  708-,^000. 

•  Regu/arion;  24  CFR  891.165. 
Project/ Activity:  Villa  Seton.  Port  St. 

Lucie.  FL:  Project  Number:  067-EE107/ 
FL29-S001-005. 

Naturp  of  Requirement:  Section 
891  lfi5  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  lohn  C.  VVeicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  8.  2003. 

Reason  Waived:  The  project  was 
tielavwi  due  to  the  sponsor's  efforts  to 
iibtain  amendment  funds. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administratirjn.  Department  of  Housing 
and  Urban  Developmfnt.  451  Seventh 
Street.  SW  .  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  flegti/ofion.  24  CFR  891.165. 
Project/Activity:  Nonantum  Village 

Place.  Newton,  MA;  Project  Number: 
02. 1-EF126/MA06-S00 1-011. 

.\ature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  C'ommissioner. 

Date  Granted:  May  8,  2003. 

Reason  Waived:  Additional  time  was 
needed  for  the  HUD  field  office  to 
process  the  firm  commitment 
application  and  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891  1B5. 
Project/Activity:  St.  Brendan  Senior 

Housing.  Clhicago,  IL;  Project  Number: 
071-EE159/IL06-S001-005. 

Nature  ot  Recjuirement:  Section 
891.1fi5  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  \VeK;her, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  9.  2003. 

Reason  Waived:  The  project  had  to  be 
redesigned  after  the  city  withdrew  its 


funding  for  the  development  of  a  senior 
center  on  the  first  floor  of  the  project. 
The  HUD  field  office  needed  additional 
time  to  process  the  firm  commitment 
application. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Hegu/afion:  24  CFR  891.165. 
Project/Activity:  Bridgeway 

Apartments  II.  Picayune,  MS;  Project 
Number:  065-HD025/MS26-Q001-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing- Federal 
Housing  Commissioner. 

Date  Granted:  May  14.  2003. 

Reason  Waived:  Delays  were  incurred 
by  the  owner  in  preparing  the  initial 
closing  package  because  a  consultant 
was  ill. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW,.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  flegoyation;  24  CFR  891.165. 
Project/Activity:  Trinity  Terrace.  Fort 

Washington,  MD;  Project  Number:  000- 
EE054/MD39-S001-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-Case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  14,  2003. 

Reason  Waived:  Additional  time  was 
needed  to  resolve  issues  regarding  the 
ground  lease  for  the  project. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Etepartment  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  North  Capitol  at 

Plymouth,  Washington,  DC;  Project 
Number:  000-EE053/DC39-S001-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 


24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  19.  2003. 

Reason  Waived:  The  project  was 
delayed  due  to  additional  time  needed 
by  the  sponsor  to  obtain  supplemental 
funding. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC;  20410- 
8000;  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Vermont  Seniors,  Los 

Angeles,  CA;  Project  .Number:  122- 
EE148/CA16-S981-017. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HLID  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  22.  2003. 

Reason  Waived:  Delays  were  incurred 
by  the  project  because  the  sponsor 
needed  to  obtain  secondary  financing. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 

•  Regulation:  24  CFR  miAG5. 
Project/Activity:  Phoenix  Volunteers 

of  American  Elderly  Housing.  Phoenix. 
AZ;  Project  Number:  123-EE078/AZ20- 
SOOl-005. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretarv  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  5.  2003. 

Reason  Waived:  Delays  were  incurred 
by  the  project  because  the  sponsor  was 
waiting  for  the  citv  and  state  to  approve 
HOME  funds. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000 

•  flegu/or/on.- 24  CFR  891.165. 
Project /Activity:  National  (Church 

Residence  (NCR)  of  Harborcreek, 
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Harborcreek.  PA:  Project  Numbpr:  0:^3- 
EE105/PA28-S0O1-003 

Sature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  ftind  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C;.  Weicher, 
Assistant  .Secretarv  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  [une  5,  2003. 
Reason  Waived:  Delavs  were 
encountered  by  the  project  because  it 
had  to  be  redesigned  due  to 
contamination  discovered  after  a 
geotechnical  evaluation  of  the  site. 
Additional  time  was  needed  for  the 
sponsor  to  secure  final  approval  from 
the  lot.al  planning  commission. 

Contact:  Willie  Spearmon,  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SVV.  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  H9^  .■]e,5. 
Project/Activitv:  \'iliage  Supervised 
Apartments,  Hamilton  Township,  NJ; 
Project  Number:  035-HD034/NI39- 
Q961-005. 

Sature  of  Requirement:  Section 
891 .165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limitecj  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  10,  2003. 
Reason  Waived:  The  sponsor  had  to 
change  sites  in  order  to  meet  HUD's 
accessibility  requirements. 

Contact:  VVillie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000, 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Riley  House,  Hyde 
Park.  MA:  Project  Number:  023-EElll/ 
MA06-S991-005. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By  )ohn  C.  Weicher, 
•Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Grunted:  June  11,  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  HUD  fieid  office  to 


process  the  firm  commitment 
application  and  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  fleguyaf/on;  24  CFR  891.165. 
Project/Activity:  Orchardfield  Street 
Residence,  Dorchester,  MA:  Project 
Number:  023-HD154/MA06-Q991-002. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  bv  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  19,  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  HUD  field  office  to 
process  the  firm  commitment 
application  and  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3000, 
•   Regulation:  24  CFR  891.165. 
Project/Activity:  Maui  Kokua, 
Kahuiui,  HI:  Project  Number:  140- 
HD023/HI11C>-Q001-001. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reser\'ation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  19,  2003. 
Reason  Waived:  The  project  was 
delayed  because  approval  from 
Headquarters  was  needed  to  change  one 
of  the  sites  and  separate  the  funding  for 
two  sites. 

Contact:  Willie  Spearmon.  Director, 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington.  DC  20410- 
8000;  telephone:  (202)  708-3000, 
•  flegu/a/;on.  24  CFR  891.165. 
Project/ Activity:  Creekside  Gardens, 
Paso  Robles,  CA;  Project  Number:  122- 
EE162/CA16-S991-013. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 


issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  23.  2003. 
Reason  Waived:  Additional  time  was 
needed  for  the  HUD  field  office  to 
process  the  firm  commitment 
application. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
8000;  telephone:  (202)  708-3000. 
•  flegu/afion:  24  CFR  891.165. 
Project/ Activit\r.  Rhinelander  Disabled 
Housing.  Rhinelander,  WI;  Project 
Number:  075-HD063/WI39-Q991-004. 

Nature  of  Requirement:  Section 
891.165  provides  that  the  duration  of 
the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to 
24  months,  as  approved  by  HUD  on  a 
case-by-case  basis. 

Granted  By:  John  C.  Weicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  26.  2003. 
Reason  Waived:  Delays  were 
experienced  by  the  project  due  to 
various  problems  with  site  control  and 
obtaining  an  acceptable  site. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  Regulation:  24  CFR  891.205. 
Project/ Activit}-:  Rochester  III  Elderly 
Housing,  Rochester.  NH:  Project 
Number:  024-EE063/NH36-S01 1-002. 

Nature  of  Requirement:  Section 
891.205  provides  that  Section  202 
project  owners  be  single-purpose 
corporations. 

Granted  By:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  May  14.  2003. 
Reason  Waived:  One  owner  entity 
would  result  in  better  utilization  of  the 
site  by  allowing  two  projects  on  one 
site.  Also,  the  owner  for  Rochester  III 
Elderly  Housing  had  not  yet  been 
established. 

Contact:  Willie  Spearmon.  Director. 
Office  of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Sfreet.  SW..  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3000. 
•  flegu/a/ion:  24  CFR  891.410(c). 
Project/Activity:  Lincoln  Unity 
Apartments.  West  Hamlin,  WV;  Project 
Number:  045-EH098. 
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S'ature  of  Requirement:  Section 
aqi  4in  relates  to  admission  of  families 
to  projt'cts  for  elderly  or  handi(:a[)ped 
families  that  received  reservations 
under  Section  202  of  the  Housing  Act  of 
1959  and  housing  assistance  under 
Section  8  of  the  US  Hoiising  Act  of 
1937.  Section  891.410tc)  limits 
occupancy  to  very  low-income  elderly 
persons;  that  is,  households  of  one  or 
more  persons  at  least  one  of  whom  is  62 
years  of  age  at  the  time  of  initial 
occupancy. 

Granted  by:  John  C.  VVeicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  C Commissioner. 

Date  Granted:  May  9,  2003. 

Reason  Waived:  The  Charleston 
Multifamily  Program  Center  requested 
pt'rmissi(jn  to  waive  the  age 
requirements  of  the  subject  property. 
The  owner/management  agent  of  the 
bubject  project  had  requested 
permission  to  waive  the  elderly  and 
low-income  requirements  to  alleviate 
the  current  occupancy  and  financial 
problems  at  the  property.  The  property 
will  be  allowed  to  rent  to  the  non- 
elderly  between  the  ages  of  55  and  62 
years  and  allow  the  applicants  to  meet 
the  low-income  eligibility  requirements. 
Providing  for  a  waiver  to  the  elderly  and 
low-income  restrictions  will  allow  the 
owner  additional  flexibility  to  rent 
vacant  units.  The  owner  will  have  the 
flexibility  to  offer  units  to  the  non- 
elderly,  low-income  applicants,  and 
therefore,  will  be  able  to  achieve  full 
occupancy,  and  the  project  will  not  fail. 
This  waiver  is  effective  for  one  year 
from  date  of  approval. 

Contact:  Beverly  ].  Miller,  Director, 
Office  of  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Room  6160,  Washington,  DC  20410- 
8000;  telephone;  (202)  708-3730. 

•  Regulation:  24  CFR  891.410(c), 

Project/Activity:  Sawtooth  Ridges, 
Grand  Marais.  MN:  Project  Number: 
092-EE007. 

.WatuTP  of  Requirement:  Section 
891  410  relates  to  admission  of  families 
to  projects  for  elderly  or  handicapped 
families  that  received  reservations 
under  Section  202  of  the  Housing  Act  of 
1959  and  housing  assistance  under 
Section  8  of  the  U.S.  Housing  Act  of 
1937.  Section  891.410(c)  limits 
occupancy  to  very  low-income  elderly 
persons:  that  is,  households  of  one  or 
more  persons  at  least  one  of  whom  is  62 
years  of  age  at  the  time  of  initial 
occupancy. 

Granted  by:  John  C.  VVeicher. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  12,  2003, 


Reason  Waived:  The  Minneapolis-St. 
Paul  Multifamihj'  Hub  requested 
permission  to  waive  the  age 
requirements  of  the  subject  property. 
The  owner/management  agent  of  the 
subject  project  had  requested 
permission  to  waive  the  elderly  and 
low-income  requirements  to  alleviate 
the  current  occupancy  and  financial 
problems  at  the  property.  The  property 
will  be  allowed  to  rent  to  the  non- 
elderly  between  the  ages  of  55  and  62 
years  and  allow  the  applicants  to  meet 
the  low-income  eligibility  requirements. 
Providing  for  a  waiver  to  the  elderly  and 
low-income  restrictions  will  allow  the 
owner  additional  flexibility  to  rent 
vacant  units.  The  owner  will  have  the 
flexibility  to  offer  units  to  the  non- 
elderly,  low-income  applicants,  and 
therefore,  will  be  able  to  achieve  full 
occupancy,  and  the  project  will  not  fail. 
This  waiver  is  effective  for  one  year 
from  date  of  approval. 

Contact:  Beverly  J.  Miller,  Director. 
Office  of  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Room  6160,  Washington.  DC  20410- 
8000:  telephone:  (202)  708-3730, 

•  Regu/afion.- 24  CFR  891.410(c). 

Project/ Acti\ity:  Red  Lion  Elderly 
Housing,  Randolph,  VT:  Project 
Number;  024-EE034. 

Nature  of  Requirement:  Section 
891.410  relates  to  admission  of  families 
to  projects  for  elderly  or  handicapped 
families  that  received  reservations 
under  Section  202  of  the  Housing  Act  of 
1959  and  housing  assistance  under 
Section  6  of  the  U.S.  Housing  Act  of 
1937.  Seiction  891.410(c)  limits 
occupancy  to  very  low-income  elderly 
persons;  that  is,  households  of  one  or 
more  persons  at  least  one  of  whom  is  62 
years  of  age  at  the  time  of  initial 
occupancy. 

Granted  by:  John  C.  Weicher, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  14.  2003. 

Reason  Waived:  The  Manchester 
Multifamily  Program  Center  requested 
permission  to  waive  the  age 
requirements  of  the  subject  property. 
The  owner/management  agent  of  the 
subject  project  had  requested 
permission  to  waive  the  elderly  and 
low-income  requirements  to  alleviate 
the  current  occupancy  and  financial 
problems  at  the  property.  The  property 
will  be  allowed  to  rent  to  the  non- . 
elderly  between  the  ages  of  55  and  62 
years  and  allow  the  applicants  to  meet 
the  low-income  eligibility  requirements. 
Providing  for  a  waiver  to  the  elderly  and 
low-income  restrictions  will  allow  the 
owner  additional  flexibility  to  rent 
vacant  units.  The  owner  will  have  the 


flexibility  to  offer  units  to  the  non- 
elderly,  low-income  applicants,  and 
therefore,  will  be  able  to  achieve  full 
occupancy  and  the  project  will  not  fail. 
This  waiver  is  effective  for  one  year 
from  date  of  approval. 

Contact:  Beverly  I  Miller,  Director, 
Offic:e  of  Asset  Management. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Room  6160.  Washington,  DC  20410- 
8000:  telephone:  (202)  708-3730. 

III.  Regulatory  Waivers  Granted  by  the 
Office  of  Public  and  Indian  Housing 

For  further  information  about  the 
following  waiver  actions,  please  see  the 
name  of  the  contact  person  w-ho 
immediately  follows  the  description  of 
the  waiver  granted. 

•  Regulation:  24  CFR  761.30. 
Project/Activity:  Extension  request  by 

the  Whitp  Mountain  Apache  Housing 
Authority  for  their  FY  200U  Indian 
Housing  Drug  Elimination  Program 
(IHDEP)  Grant. 

Nature  of  Requirement:  Section 
761.30  establishes  a  provision  whereby 
grantees  can  request  only  a  six-month 
extension  beyond  the  original  grant 
period  to  complete  their  grant. 

Reason  Waived:  All  project  work  on 
the  grant  was  stopped  as  the  result  of 
the  Chediski  and  Rodeo  fires  on  the 
Reservation.  The  police  department 
resources  assisting  with  the  grant 
implementation  were  redirected  to 
emergency  assistance  efforts  related  to 
the  fire.  As  a  result,  the  project  was 
delayed. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian 
Housing, 

Date  Granted:  April  9,  2003. 

Contact:  Deborah  Lalancette,  Director, 
Grants  Management.  Denver  Program 
ONAP.  Department  of  Housing  and 
Urban  Development.  1999  Broadway, 
Suite  3390,  Denver,  CO  80202-5733; 
telephone:  (303)  675-1625. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  Housing  Authority  of 

the  city  of  Loveland  (CO034).  Loveland, 
CO. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be  " 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-1 33. 

Granted  By;  Paula  Blunt.  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  May  14.  2003. 

Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  file  its 
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audited  financial  data.  Waiver  request 
indicates  that  several  attempts  were 
made  in  advance  of  the  due  date  to 
communicate  with  the  HA's  external 
auditor  regarding  the  audited 
submission.  The  audited  data  was  not 
submitted  by  the  external  auditor  in  a 
timely  manner. 

Contort:  hidv  Wojciechowski, 
Director.  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S\V..  Washington.  DC  20410-5000: 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  HA  of  the  city  of 
Buhl  (IDOIO).  Buhl.  ID. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  FHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Paula  Blunt.  General 
Deputy  Assistant  Secretarv  for  Public 
and  Indian  Housing. 

Dote  Granted:  Mav  2  7.  2003, 
Reason  Waived:  The  Buhl  Housing 
Authority  (BHA)  requested  a  waiver 
(extension  of  time)  to  submit  its  audited 
submission.  The  PHA  received  a  Late 
Presumptive  Failure  (LPF)  that  resulted 
in  a  score  of  zero  out  of  30  points.  HA 
encountered  system  problems  in  its 
attempt  to  submit  its  audited  PASS 
Information. 

Contact:  [udy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activitv:  Christian  County  HA 
(IL038),  Pana,  IL, 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  Bv:  William  Russell,  Deputy 
Assistant  Secretary  for  Public  Housing 
and  Voucher  Programs. 

Date  Granted:  June  23.  2003. 
Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  submit  its 
unaudited  financial  data.  HA  indicated 
that  the  transition  to  a  new  Executive 


Director  and  need  to  hire  a  fee 
accountant  to  reconstruct  the  financial 
Records  affected  the  HA's  ability  to 
submit  financial  data  prior  to  the 
November  30,  2002,  due  date. 

Contact:  Judy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-5000: 
telephone:  (202)  708-4932. 

•  .Regulation:  24  CFR  902.33(c). 
Project/Activitv:  Housing  Authority  of 
Corbin  (KYOIO).  Corbin,  KY. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 
Date  Granted:  June  26,  2003. 
Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  for  the 
financial  submission  and  failed  to 
submit  the  data  to  the  Real  Estate 
As,sessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski, 
Director.  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410-5000: 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activitv:  Housing  Authority  of 
Newport  (KYOl 5),  Newport,  KY. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian 
Housing. 
Date  Granted:  June  26.  2003. 


Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  ftjr  the 
financial  submission  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski. 
Director.  Office  of  Troubled  Agency 
Recover>-.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/ Activity-:  Housing  Authority  of 
Whitesburg  (KY644).  Whitesburg.  KY 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu,  Assistant 
Secretar>'  for  Public  and  Indian 
Housing. 

Date  Granted:  June  26.  2003. 
Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  for  the 
financial  subm.ission  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski. 
Director,  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Pro ject/ Activity  :Camphensvine 
Housing  and  Redevelopment  Authority 
(KY047),  Campbeilsville.  KY. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
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compliance  date.s.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  Bv:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  26.  2003. 

Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data  H.\  rec;eived  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  for  the 
financial  submissum  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski. 
Director.  Office  of  Troubled  Agency 
Recovery.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Devehopnient.  451  Seventh  Street. 
SW..  Washington.  DC  20410-5000; 
telephone:  (202)  708^932. 

•  Regulation:  24  CFR  902. 33(c]. 

Project/ Activity:  Housing  Authority  of 
Lawrence  (KY086).  Louisa,  KY. 

Sature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates;  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  vear  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  lune  26.  2003. 

Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  for  the 
financial  submission  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 


Contact:  Judy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  flegu/of/on- 24  CFR  902.33(c). 
Project/Activity:  Housing  Authority  of 

Irvington  (KYloi).  Ir\'ington,  KY. 

Nature  of  Requirement:  Section 
902.33(c)  reporting  compliance  dates. 
Unaudited  financial  statements  will  be 
required  two  months  after  the  PHA's 
fiscal  year  end,  and  audited  financial 
statements  will  be  required  no  later  than 
nine  months  after  the  PHA's  fiscal  year 
end,  in  accordance  with  the  Single 
Audit  Act  and  OMB  Circular  A-133. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  26,  2003. 

Reason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presurapdve  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 
external  auditor  was  responsible  for  the 
financial  submission  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  fieguiaf/on.  24  CFR  902.33(c). 
Project/ Activity:  Housing  Authority  of 

Scottsville  (KY164),  Scottsville,  KY. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  26,  2003. 

Beason  Waived:  The  Louisville  Field 
Office  requested  a  waiver  (extension  of 
time)  for  submission  of  the  HA's  audited 
financial  data.  HA  received  a  Late 
Presumptive  Failure  (LPF)  and  received 
a  score  of  zero  out  of  30  points.  HA's 


external  auditor  was  responsible  for  the 
financial  submission  and  failed  to 
submit  the  data  to  the  Real  Estate 
Assessment  Center  (REAC)  in  a  timely 
manner.  The  auditor  has  since  been 
issued  a  Limited  Denial  of  Participation 
(LDP)  for  his  failure  to  submit  financial 
data  for  this  period  as  well  as  for  his 
failure  to  submit  timely  data  to  REAC  in 
prior  years. 

Contact:  Judy  Wojciechowski, 
Director.  Office  of  Troubled  Agency  • 
Recovery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  Housing  Authority  of 

the  Town  of  Simmesport  (LA072), 
Simmesport.  LA. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates:  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  William  Russell,  Deputy 
Assistant  Secretary  for  Public  Housing 
and  Voucher  Programs. 

Date  Granted:  June  23.  2003. 

Beason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  submit  its 
audited  financial  data.  HA  experienced 
managerial  problems  during  2002.  The 
Louisiana  Legislative  Auditor  issued  an 
audit  report  concerning  potential 
fraudulent  actions  by  the  previous 
Executive  Director.  The  HA  is  working 
to  correct  problems  noted  in  the 
Legislative  Auditor's  report  and  will  not 
be  able  to  complete  its  9/30/03  due  date 
submission.  HA  granted  until  December 
1,  2003,  to  submit  its  data. 

Contact:  Judy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  Bernalillo  County 

Housing  Department  (NM057), 
Albuquerque,  NM. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 
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Granted  By:  Paula  Blunt,  for  Michael 
Liu.  Assistant  Secretary  for  Public  and 
Indian  Housing. 
Date  Granted:  April  18.  2()0,i 
Reason  Waived  The  HA  requi.-sted  a 
waiver  (extension  of  time)  to  submit  its 
audited  financial  data.  The  Bernalillo 
County  Housing  Department  is  a 
component  of  Bernalillo  County.  The 
HA  cannot  submit  its  audited  financial 
data  until  the  County  completes  its 
audit.  This  issue  has  hindered  the  HA's 
ability  to  submit  its  audited  report  in  a 
timely  manner 

Contact:  Judy  Wojciechowskir' 
Director,  Office  of  Troubled  Agency 
Recover}-.  Office  of  Public  and  Indi'an 
Housing.  Department  of  Housing  and 
I  Than  Development.  451  Seventh  Street, 
SVV.,  Washington,  DC  20410-5000: 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902..33(c). 
Project/Activity:  Hudson  Housing 
Authority  (NY061).  Hudson,  NY. 
Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates  Lnaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-1 33. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  9,  2003. 
Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  file  its 
Management  data  HA  received  a  Late 
Presumptive  Failure  (LPF)  score  of  zero 
out  of  30  points  and  Troubled 
Designation.  The  HAs  request  indicates 
that  significant  criminal  activity  on  the 
premises  caused  on  August  22.  2002. 
and  November  26,  2002.  created  a 
distraction  during  the  period  the 
Management  Operations  Assessment 
Sub  System  (MASS)  submission  was 
due.  HA  also  indicated  that  it  changed 
its  email  addresses,  but  did  not  notify 
REAC  of  the  change  and  did  not  receive 
late  notices  sent  by  REAC. 

Contact:  Judy  VVojciechowski. 
Director.  Office  of  Troubled  Agency 
Recoverv-.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV..  Washington.  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  Town  of  Johnston 
Housing  Authority  (R1009).  Johnston,  Rl 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHAs  fiscal  year  end,  and 


audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-1 33. 

Granted  By:  Paula  Blunt,  General 
Deput\  .\ssistant  Secretar\-  for  Public 
and  Indian  Housing. 
Date  Granted:  June  9,  2003. 
Reason  Waived:  The  HA's  appeal 
request  was  treated  as  a  waiver 
(extension  of  time)  to  file  its  financial 
data.  According  to  the  HA's  request,  its 
external  auditor  was  imable  to  complete 
the  financial  audit  in  a  timely  manner. 
The  audited  financial  data  was  due 
September  30.  2002.  but  submitted  to 
REAC  on  November  13.  2002.  A 
memorandum  from  the  external  auditor 
to  REAC  indicated  that  while  the  HA 
fully  cooperated  during  the  course  of 
the  audit,  the  auditor  was  at  fault  for  the 
late  filing. 

Contact:  Judy  Wojciechowski, 
Director,  Office  of  Troubled  Agency 
Recovery.  Office  of  Public  and  Indi'an 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 
•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  West  Warwick 
Housing  Authority  (RI015),  West 
Warwick.  Rl. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end.  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Paula  Blunt,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing, 

Date  Granted:  June  5,  2003. 
Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  submit  its 
financial  data.  According  to  the  HA's 
request,  its  external  auditor  was  unable 
to  complete  the  financial  audit  in  a 
timely  manner.  The  audited  financial 
statements  were  due  September  30, 
2002,  but  were  submitted  to  REAC  on 
January  8,  2003.  A  memorandum  ft-om 
the  external  auditor  to  REAC  indicates 
that  while  the  HA  fully  cooperated 
during  the  course  of  the  audit,  the 
auditor  was  at  fault  for  the  late  filing 
because  of  his  busy  schedule. 

Contact:  Judy  Wojciechowski. 
Director.  Office  of  Troubled  Agency 
Recovery,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410-5000; 
telephone:  (202)  708-4932. 


•  /if^gu/a^/on.- 24  CFR  902.33(c). 
Project/ Activitv:  Man'\'ille  Housing 
Authority  (TN065),  Maryville,  TN. 
Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  two  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  William  Russell.  Deputy 
Assistant  Secretan-  for  Public  Housing 
and  Voucher  Programs. 

Date  Granted:  June  23.  2003. 
Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  submit  its 
audited  financial  data.  The  request 
indicates  that  the  HA  procured  an 
auditor  for  fiscal  year  ending  December 
31,  2002.  In  March  2003.  the  auditor 
withdrew  from  the  audit  engagement, 
citing  a  loss  of  staff  After  additional 
efforts,  the  HA  was  able  to  engage  an 
auditor  who  will  conduct  the  financial 
audit  for  FY2002. 

Contact:  Judy  Wojciechowski, 
Director.  Office  of  Troubled  Agency 
Recover}-.  Office  of  Public  and  Indi'an 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.  Washington,  DC  20410-5000; 
telephone:  (202)  708-4932. 

•  Regulation:  24  CFR  902.33(c). 
Project/Activity:  Housing  Authority  of 
the  city  of  Palacios  TX. 

Nature  of  Requirement:  Section 
902.33(c)  concerns  reporting 
compliance  dates.  Unaudited  financial 
statements  will  be  required  tw-o  months 
after  the  PHA's  fiscal  year  end,  and 
audited  financial  statements  will  be 
required  no  later  than  nine  months  after 
the  PHA's  fiscal  year  end,  in  accordance 
with  the  Single  Audit  Act  and  OMB 
Circular  A-133. 

Granted  By:  Michael  Liu,  Assistant 
Secretary-  for  Public  and  Indian 
Housing. 
Date  Granted:  April  30.  2003. 
Reason  Waived:  HA  requested  a 
waiver  (extension  of  time)  to  submit  its 
audited  financial  data.  The  waiver 
request  indicates  that  the  HA 
encountered  a  significant  delay  in 
engaging  an  independent  audit  firm  to 
conduct  its  financial  audit  for  the  fiscal 
year  ended  September  30.  2001.  HA 
provided  correspondence  that  indicated 
many  external  audit  firms  were  unable 
to  conduct  the  work  due  to  workload 
considerations.  The  HA  was  eventually 
able  to  engage  an  auditor  to  conduct  the 
audits  for  the  fiscal  year  ended 
September  30.  2001 " 

Contact:  Judy  Wojciechowski, 
Director.  Office  of  Troubled  Agency 


63930 


Federal  Register    XOl,  b8.  \o.  217/Monday,  November  10,  2003/Notices 


Recoverv.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
I'rban  Development,  451  Seventh' Street. 
S\V  ,  Washington.  DC  20410-5000      ' 
teiephom-  (202)  708-49;i2. 

•   Hegulation:  24  CFR  1000.336. 

Pmit'ct  Actn  it\'-  The  Pueblo  of  Zuni 
triht'  ri'(jui'vtt"i  [it-rmission  to  submit  a 
I  hailt'iiL;!'  til  \}\i'   1  it, I  Used  in  computing 
thru  Fis(d!  V'Mi    IV    2003  Indian 
Housing  Block  Cirant  (IHBG)  under  the 
\ati\  e  Americ:an  Housing  Assistance 
and  Self-Determination  Act  of  1996. 


Nature  of  Requirement:  Section 
1000.336  establishes  a  provision  that  a 
tribe,  a  tribally  designated  housing 
entity  (TDHE),  or  HUD  may  request  a 
waiver  of  the  deadline  to  challenge  data 
used  to  compute  the  IHBG  formula 
allocation. 

Reason  Waived:  Tribes  did  not  receive 
the  data  to  compute  their  "needs" 
variables  prior  to  the  deadline  to 
challenge, the  data. 


Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  April  4,  2003. 

Contact:  Deborah  l,alancette.  Director, 
Grants  Management,  Denver  Program 
ONAP,  Department  of  Housing  and 
Urban  Dexelopment.  1999  Broadway, 
Suite  3390.  Denver,  CO  80202-5733; 
telephone:  (303)  675-1625. 

|FRDo<:,  03-281/14  Hi.Ml  11-7-03;  8:45  am]   ' 

BILLING  CODE  4210-32~P 


Monday. 
November  10.  200 S 


Part  rv 


Department  of 
Education 


South  Carolina  Department  of  Health  and 
Environmental  Control:  VS  ritten  Findings 
and  Compliance  Agreement  Inder  the 
Infants  and  Toddlers  \J^  ith  Disabilities 
Program— Part  C  of  the  Individuals  V^  ith 
Disabilities  Education  Act:  Notice 
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DEPARTMENT  OF  EDUCATION 

South  Carolina  Department  of  Health) 
and  Environmental  Control;  Written 
Findings  and  Compliance  Agreement 
Under  the  Infants  and  Toddlers  With 
Disabilities  Program — Part  C  of  the 
Individuals  With  Disabilities  Education 
Act 

AGENCY:  Office  of  Special  Education 
Programs.  Office  of  Special  Education 
and  Rehabilitative  Services,  Department 
of  Education. 

ACTION:  Notice  of  written  findings  and 
compliance  agreement. 

SUMMARY:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Department  of 
Education  (Department)  to  enter  into  a 
compliance  agreement  with  a  recipient 
that  is  failing  to  comply  substantially 
with  Federal  program  requirements.  In 
order  to  enter  into  a  compliance 
agreement,  the  Department  must 
determine,  in  written  findings,  that  the 
recipient  cannot  comply  until  a  future 
date  with  the  applicable  program 
requirements  and  that  a  compliance 
agreement  is  a  viable  means  of  bringing 
about  such  compliance.  On  September 
9,  2003.  the  Department  entered  into  a 
compliance  agreement  with  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (DHEC).  Under 
section  4.57(b)(2)  of  CEPA,  the  written 
findings  and  compliance  agreement 
mu.it  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 

lacquelyn  Twining-Martin,  U.S. 
Department  of  Education.  Office  of 
Special  Education  Programs,  330  C 
Street.  NVV..  room  3316.  Washington. 
DC  20202.  Telephone  (202)  205-8258. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  mav  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  mav 
obtain  this  document  in  an  alternative 
format  (e.t;  .  Braille,  large  print. 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Under 
Part  C  of  the  Individuals  with 
Disabilities  Education  Act  (Part  C),  the 
Department  provides  funds  to  ,States  to, 
and  the  State  must  then,  'maintain  and 
implement  a  statewide,  comprehensive, 
coordinated,  multidisciplinary. 
interagency  system  to  provide  earlv 
intervention  services  for  infants  and 
toddlers  with  disabilities  and  their 
families."  20  U.S.C.  1433,  1435(a)(2), 


1437(a)(3)(A):  34  CFR  303.1  and 
303.160.  Early  interv'ention  services  are 
services  that  are,  among  other  things, 
"designed  to  meet  the  developmental 
needs  of  an  infant  or  toddler  with  a 
disability  in  any  one  or  more  of  the 
following  areas — (i)  physical 
development;  (ii)  cognitive 
development;  (iii)  communication 
development;  (iv)  social  or  emotional 
development:  or  (v)  adaptive 
development";  "are  provided  by 
qualified  personnel";  "to  the  maximum 
extent  appropriate,  are  provided  in 
natural  environments,  including  the 
home,  and  community  settings  in  which 
children  without  disabilities 
participate":  and  "are  provided  in 
conformity'  with  an  individualized 
family  service  plan  adopted  in 
accordance  with  section  1436  of  this 
title."  20  U.S.C.  1432(4)(C),  (F),  (G)  and 
(H). 

On  January  6,  2003,  following  an  on- 
site  monitoring  visit  to  South  Carolina 
(SC)  in  February  2002  by  the 
Department's  Office  of  Special 
Education  Programs  (OSEP),  OSEP 
issued  a  final  monitoring  report  that 
documented  non-compliance  by  the  SC 
DHEC  witli  Part  C.  The  monitoring 
report  identified  DHEC's  failure  to  meet 
its  responsibilities  under  Part  C. 
Specifically,  the  monitoring  report 
identified  DHEC's  failure  to: 

(1)  Meet  its  general  supervision 
responsibilities  and  monitor  for 
compliance  with  regard  to  all 
reauirements  of  Part  C; 

(2)  Ensure  that  a  coordinated  child 
find  and  public  awareness  system 
results  in  the  identification  of  all 
eligible  infants  and  toddlers  with 
disabilities; 

(3)  Ensure  that  all  infants  and  toddlers 
referred  to  Part  C  receive  timely  and 
comprehensive  evaluations  in  all  five 
developmental  areas  such  that 
evaluations  and  assessments  are 
completed  within  45  days  of  referral  to 
enable  the  initial  Individualized  Family 
Service  Plan  (IFSP)  team  meeting  to  be 
convened  in  that  time  period; 

(4)  Ensure  that  all  early  intervention 
services  needed  by  an  eligible  infant  or 
toddler  with  a  disability  and  the  child's 
family  are  identified  on  the  IFSP  and 
provided  in  a  timely  manner;  and 

(5)  Conduct  timely  and  content- 
appropriate  transition  planning 
including  transition  meetings  for 
children  who  are  transitioning  from  Part 
C. 

On  April  19,  2002,  DHEC  requested  to 
enter  into  a  compliance  agreement  with 
the  Department.  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  law  as  soon 


as  feasible  and  not  to  excuse  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f(a).  Before  entering  into 
a  compliance  agreement,  the 
Department  must  hold  a  hearing  at 
w'hich  the  recipient,  individuals 
affected  by  any  potential  compliance 
agreement,  including  infants  and 
toddlers  with  disabilities  and  their 
families  or  other  representatives,  and 
other  interested  parties  are  invited  to 
participate.  In  that  hearing,  the  recipient 
has  the  burden  of  persuading  the 
Department  that  full  compliance  with 
the  applicable  requirements  of  law  is 
not  feasible  until  a  future  date  and  that 
a  compliance  agreement  is  a  viable 
means  for  bringing  about  such 
compliance  in  no  more  than  three  years. 
20  U.S.C.  1234f(b){l).  (c).  If,  on  the  basis 
of  all  the  evidence  available  to  it.  the 
Secretary  determines  that  the  recipient 
has  met  that  burden,  the  Secretary  is  to 
make  written  findings  to  that  effect  and 
pablish  those  findings,  together  with  the 
substance  of  the  compliance  agreement, 
in  the  Federal  Register.  20  U.S.C. 
1234f(b)(2). 

At  a  May  1,  2003  hearing  conducted 
by  Department  officials,  witnesses 
representing  DHEC,  families  of  infants 
and  toddlers  with  disabilities,  and  other 
concerned  organizations  (including 
State  agencies  and  other  stakeholders) 
testified  on  the  question  of  whether  the 
Department  should  grant  DHEC's 
request  to  enter  into  a  compliance 
agreement.  Additional  written 
testimony  was  submitted  to  the 
Department  by  families  of  infants  and 
toddlers  with  disabilities  and  children 
with  disabilities  and  concerned 
organizations  both  prior  to  and  after  the 
public  hearing.  On  September  9.  2003, 
the  Department,  after  reviewing  all  oral 
and  written  testimony  submitted  and 
other  relevant  materials,  issued  the 
attached  Written  Findings  and  Decision 
(Decision)  of  the  Secretarv  as  required 
under  20  U.S.C.  1234f(b)('2).  As  noted  in 
the  Decision,  the  Department  has 
determined  that  DHEC  has  met  its 
burden  of  establishing  the  following:  (1) 
That  compliance  by  DHEC  with  Part  C 
is  not  feasible  until  a  future  date,  and  (2) 
that  DHEC  will  be  able  to  carry  out  the 
terms  and  conditions  of  the  compliance 
agreement  it  has  signed  (Compliance 
Agreement)  and  will  come  into  full 
compliance  with  Part  C  within  three 
years  of  the  date  of  the  Decision.  During 
the  effective  period  of  the  Compliance 
Agreement,  which  expires  three  vears 
from  the  date  of  the  Decision.  DHEC 
will  be  eligible  to  receive  Part  C  funds 
as  long  as  it  complies  with  all  the  terms 
and  conditions  of  the  Compliance 
Agreement. 
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As  required  bv  section  457(b)(2)  of 
GEPA.  20  U.S.C.  1234f(b)(2).  the  text  of 
the  Secretarv's  Decision  is  set  forth  as 
Appendix  A  and  the  Compliance 
Agreement  is  set  forth  as  Appendix  B  of 
this  notice. 
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(Authority:  20  U.S.C.  1234c,  1234f.  1431 
through  1445) 

Dated:  October  22,  2003. 
Troy  R.  Justesen. 

Acting  Assistant  Secretary  for  Special 
Education  and,  Rehabilitative  Services. 

Appendix  A— Text  of  the  Written 
Findings  and  Decision  of  the  Secretary 
of  Education 

I.  Introduction 

The  United  States  Department  of 
Education  (Department)  has  determined, 
pursuant  to  20  U.S.C,  1234c,  that  the 
South  Carolina  Dppartment  of  Health 
and  Environmental  Control  (DHEC)  has 
failed  to  comply  substantiallv  with  the 
requirements  of  Part  C  of  the 
Individuals  with  Disabilities  Education 
Act  (Part  C  or  IDEA).  20  U.S.C.  1401, 
14311-1445.'  On  (anuary  6.  2003.  the 
Department  issued  a  final  monitoring 
report  for  South  Carolina  (SC)  that 
documented  DHECs  failure  to  comply 
with  Part  C  in  its  provision  of  early 
intervention  services  to  infants  and 
toddler  with  disabilities  and  their 


'  I  nder  the  Department  of  Education 
Organizalion  .-Kct  (DEOA).  Congress  transferred  the 
administration  of  the  IDEA  from  the  Commissioner 
of  Education  to  the  Secretary  of  Education.  20 
U.S.C  3441(a)(1)  and  (a)(2)('H;.  Section  207  of  the 
DEOA.  20  use  3417.  in  turn  delegates 
responsibility  for  IDEA  to  ihe  Assistant  Secretary 
for  Speciiil  Education  and  Rehabilitative  Services 
The  Office  of  Special  Education  Programs  (OSEP). 
which  is  part  of  the  Office  of  Special  Education  and 
Rehabilitative  Ser\  ices,  is  the  office  within  the 
Department  that  is  primanlv  responsible  for 
administering  Part  C  of  the  IDEA.  20  U.S.C.  1402(a). 


families  Specificallv  DHEC  has  failed 
to: 

(1)  Meet  its  general  supervision 
responsibilities  and  monitor  for 
compliance  with  regard  to  all 
requirements  of  Part  C.  including 
appropriately  administering  the  Part  C 
program,  monitoring  State  agencies, 
institutions,  organizations  and  private 
providers  that  are  part  of  the  Part  C 
system,  and  enforcing  obligations 
against  and  providing  training  and 
technical  assistance  to  all  such  entities 
and  individuals,  when  identified  as  part 
of  a  required  improvement  strategy: 

(2)  Ensure  that  a  coordinated  child 
find  system  results  in  the  identification 
of  all  eligible  infants  and  toddlers  with 
disabilities  and  that  public  awareness 
materials  about  the  infants  and  toddlers 
with  disabilities  program  are  made 
available  to  the  public,  including  rural, 
minority  and  underrepresented 
populations; 

(3)  Ensure  that  all  infants  and  toddlers 
referred  to  Part  C  receive  timelv  and 
comprehensive  evaluations  in  all  five 
developmental  areas  such  that 
evaluations  and  assessments  are 
completed  within  45  days  of  referral  to 
enable  the  initial  Individualized  Family 
Service  Plan  (IFSP)  team  meeting  to  be" 
convened  in  that  time  period: 

(4)  Ensure  that  all  early  intervention 
services  needed  by  an  eligible  infant  or 
toddler  with  a  disability  and  the  child's 
family  are  identified  on  the  IFSP  and 
provided  in  a  timelv  manner:  and 

(5)  Conduct  timely  and  content- 
appropriate  transition  planning 
including  transition  meetings  for 
children  who  are  transitioning  from  Part 
C. 

As  a  consequence,  the  Department 
concluded,  pursuant  to  the  General 
Education  Provisions  Act  (GEPA)  at  20 
U.S.C.  1234c,  that  DHEC  is  not 
complving  with  Part  C. 

On  April  19,  2002.  DHEC  requested 
the  Department  enter  into  a  compliance 
agreement  with  DHEC  as  a  means  of 
ensuring  a  continued  flow  of  Part  C 
funds  to  South  Carolina  while  a 
structured  plan  to  come  into  full 
compliance  with  Part  C  is  implemented. 
On  May  1,  2003.  Department  officials 
conducted  a  public  hearing  in  South 
Carolina  in  accordance  with  the  GEPA 
requirements  of  20  U.S.C.  1234f(b).  at" 
which  oral  and  written  testimonv  were 
received.  Witnesses  representing  DHEC. 
affected  families  of  infants  and  toddlers 
with  disabilities,  and  other  concerned 
organizations  (including  State 
stakeholders)  testified  at  this  hearing  on 
the  question  of  whether  the  Department 
should  grant  DHECs  request  to  enter 
into  a  Compliance  Agreement. 
Additional  written  testimonv  was 


submitted  to  the  Department  by  affected 
families,  and  concerned  organizations 
both  prior  to  and  after  the  public 
hearing.  The  Department  has  reviewed 
all  oral  and  written  testimony 
-=ubmitted.  the  Compliance  Agreement 
DHEC  has  signed,  and  other  relevant 
materials.'  On  the  basis  of  this 
evidence,  the  Department  concludes, 
and  issues  these  written  findings  as 
required  by  20  U.S.C.  1234f(b)(2).  that 
DHEC  has  met  its  burden  of  establishing 
the  following:  (1)  That  compliance  bv 
DHEC  with  Part  C  is  not  feasible  until 
a  hjture  date,  and  (2)  that  DHEC  will  be 
able  to  carry  out  the  terms  and 
conditions  of  the  Compliance 
Agreement  it  has  signed  and  will  come 
into  full  compliance  with  Part  C  within 
three  years  of  the  date  of  this  decision. 
During  the  effective  period  of  the 
Compliance  Agreement,  which  expires 
three  years  from  the  date  of  this 
decision,  DHEC  will  be  eligible  to 
receive  Part  C  funds  as  long  as  it 
complies  with  all  the  terms  and 
conditions  of  the  Agreement. 

II.  Legal  Basis  for  Compliance 
Agreement:  Requirements  Under  Part  C 
and  Under  (,EP.\ 

A.  Part  C  of  the  Individual  With 
Disabihties  Education  Act 

Part  C  was  passed  in  response  to 
Congress'  finding  that  "there  is  an 
urgent  and  substantial  need  to  enhance 
the  development  of  infants  and  toddlers 
with  disabilities  and  to  minimize  their 
potential  for  developmental  delay  "  20 
U.S.C.  1431(a)(1).  Congress  established 
Part  C  "to  provide  financial  assistance 
to  States  to  develop  and  implement  a 
statewide,  comprehensive,  coordinated, 
multidisciplinary.  interagency  svstem 
that  provides  early  intervention  services 
for  infants  and  toddlers  with  disabilities 
and  their  families."'  20  U.S.C. 
1441(b)(1).  Early  intervention  services 
are  defined  as  "developmental  services 
that": 

(A)  Are  provided  under  public 
supervision; 

(B)  Are  provided  at  no  cost  except 
where  Federal  or  State  law  provides  for 


-  A  copy  of  the  Compliance  Agreement  is 
appended  to.  and  incorporated  into,  this  decision 
as  Attachment  A. 

'  An  "infant  or  toddler  with  a  disability"  "(A) 
means  an  indi\-idual  under  3  years  of  age  who 
needs  early  intervention  services  because  the 
individual  (i)  is  experiencing  developmental  delays, 
as  measured  by  appropriate  diagnostic  instruments 
and  procedures  in  one  or  more  of  the  areas  of 
cognitive  development,  physical  development, 
communication  development,  social  or  emotional 
development,  and  adaptive  development:  or  (ii)  has 
a  diagnosed  physical  or  mental  condition  which  has 
a  high  probability  of  resulting  in  developmental 
delay;  and  (B)  may  also  include,  at  a  States 
discretion,  at-risk  infants  and  toddlers."  20  U  S  C 
1432(5J. 
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a  system  of  pavments  bv  families. 
including  a  schedule  of  sliding  fees; 

(C)  Are  designed  to  meet  the 
developmental  needs  of  an  infant  or 
toddler  with  a  disability  in  any  one  or 
more  of  the  following  areas — (i)  physical 
development;  (ii)  cognitive 
development;  (iii)  communication 
development;  (iv)  social  or  emotional 
development;  or  (v)  adaptive 
development; 

(D)  Meet  Ine  standards  of  the  State  in 
which  thev  are  provided,  including  the 
re(|uir(!ments  of  this  part; 

iHj  Ini  hide  |a  list  of  early  intervention 
services); 

(F)  Are  provided  bv  qualified 
personnel'; 

fGl  To  the  maximum  extent 
appropriate,  are  provided  in  natural 
environments,  including  the  home,  and 
community  settings  in  which  children 
without  disabilities  participate;  and 

(H)  Are  provided  in  coniormitv  with 
an  individualized  familv  service  plan 
(IFSP)  adopted  in  accordance  with 
section  636  (20  U.S.C.  1436).  20  U.S.C. 
1432(4);  34  CFR  303.12. 

In  order  to  ensure  that  all  early 
inter\  ention  services  are  provided  in 
compliance  with  Fart  C.  a  State  must 
ensure  that  the  Part  C  requirements 
regarding  general  supervision  (including 
monitoring),  child  find  and  public 
awareness,  timely  evaluations  and 
assessments,  IFSP  development,  timely 
provision  of  earlv  intervention  services, 
and  transition  planning  are  met. 

The  lead  agency's  general  supervision 
responsibilities  include  monitoring, 
ensuring  correction  and  enforcement, 
providing  technical  assistance  and 
training  and  ensuring  the  provision  of 
procedural  safeguards  through  the  due 
process  and  State  complaint  procedures. 
20  U.S.C.  1435(a)(1)(A);  34  CFR  303.500 
through  303.512.  The  lead  agency  is 
ie(iuired  to  ensure  that  all  programs  and 
activities  used  by  the  State  to  carry  out 
Fart  C.  whether  or  not  they  receive  Part 
C  funds,  are  monitored  for  compliance 
with  Part  C.  requirements  and  that 
interagency  agreements  are  in  place  to 
ensure  that  services  are  provided  in  a 
timelv  manner.  20  U.S.C.  1435(a)(1)(A); 
34  CFR  303.501  and  303.523  through 
303.528.  When  the  lead  agency    . 
determines  that  program  providers  and 
other  agencies,  institutions  and 
organizations  that  are  part  of  the  Fart  C 
system  in  a  State  are  not  in  compliance, 
Part  C  requires  the  lead  agency  to 
enforce  the  requirements  of  Part  C  and 
correct  deficiencies  that  are  identified 
through  monitoring  and  its  general 
supervision  authoritv.  20  U.S.C. 
1435(a)(1)(A);  34  CFR  303.501(b)(2)  and 
(4).  The  lead  agency  is  also  responsible 
for  providing  technical  assistance  and 


training  to  agencies,  institutions  and 
organizations  that  administer  the  Part  C 
program.  20  U.S.C.  1435(a)(1)(A);  34 
CFR  303.501(b)(3).  Part  C  requires  that 
there  be  a  single  line  of  responsibility 
and  clear  interagency  guidelines  to 
ensure  that  one  agency,  the  lead  agency, 
is  responsible  for  administering  Part  C 
in  the  State.  20  U.S.C.  1435(a)(1)(A);  34 
CFR  303.500.  General  supervision  has 
been  a  challenge  for  DHEC  due  to  the 
large  number  of  agencies  that  provide 
some  part  of  Part  C  services  and  the 
number  of  private  contractors. 

The  Part  C  general  supervision 
requirement  must  be  read  in 
conjunction  with  DHEC's  responsibility 
under  GEPA  at  20  U.S.C.  1232d(b)(3),  to 
adopt  and  use  proper  methods  of 
administering  the  Part  C  program, 
including,  among  other  requirements: 
(1)  Monitoring  of  agencies,  institutions, 
and  organizations  responsible  for 
carry  ing  out  Part  C;  (2)  the  enforcement 
of  the  obligations  imposed  on  those 
agencies,  institutions,  and  organizations 
under  Part  C;  (3)  providing  technical 
assistance,  where  necessary,  to  such 
agencies,  institutions,  and 
organizarions;  and  (4)  the  correction  of 
deficiencies  in  program  operations  that 
are  identified  through  monitoring  or 
evaluation. 

Other  Part  C  requirements  include 
ensuring  that  all  infants  and  toddlers 
with  disabilities  and  their  families:  Are 
timely  referred  into  the  program,  are 
assigned  a  single  service  coordinator, 
are  evaluated  in  all  five  developmental 
areas,  and,  if  determined  eligible,  have 
IFSPs  timely  developed  that  address  all 
content  requirements,  are  timely 
provided  those  early  intervention 
services  ^nd  receive  timely  transition 
meetings  and  plans  as  they  exit  the 
program.  This  system  is  intended  to  be 
seamless  so  that  an  infant  and  toddler 
with  a  disability  and  the  family  receive 
all  appropriate  services  to  support  them. 
DHEC's  failure  to  ensure  the  provision 
of  key  components  of  the  system  have 
led  to  waiting  lists  for  evaluations  and 
assessments  and  early  intervention 
services. 

B.  The  Department's  Authority  To  Enter 
Into  a  Compliance  Agreement 

If  a  State  fails  to  comply  substantially 
with  the  requirements  of  Part  C,  the 
IDEA  authorizes  the  Department  to 
withhold  funds  from  that  State  or  refer 
the  matter  to  the  Department  of  Justice. 
20  U.S.C.  1416(a)  and  1442.  GEPA 
provides  the  Department  with 
additional  options  for  dealing  with  a 
grant  recipient  that  it  concludes  is 
"failing  to  comply  substantially  with 
any  requirements  of  law  applicable  to 
such  funds.  "  20  U,S,C.  1234c.  These 


remedies  include  issuing  a  cease  and 
desist  order.  20  U.S.C.  1234c.  As  an 
alternative  to  withholding  funds, 
issuing  a  cease  and  desist  order,  or 
referral  to  the  Department  of  Justice,  the 
Department  may  enter  into  a 
Compliance  Agreement  with  a  recipient 
that  is  failing  to  comply  substantially 
with  specific  program  requirements.  20 
U.S.C.  1234f.  In  this  instance,  and  at 
DHEC's  request,  the  Department  has 
decided  to  address  DHEC's  failure  to 
comply  substantially  with  the 
requirements  of  Part  C  through  a 
Compliance  Agreement. 

The  purpose  of  a  Compliance 
Agreement  is  "to  bring  the  recipient  into 
full  compliance  with  the  applicable 
requirements  of  the  law  as  soon  as 
feasible  and  not  to  excuse  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f(a).  Before  entering  into 
a  Compliance  Agreement,  the  , 

Department  must  hold  a  hearing  at 
which  the  recipient,  affected  infants  and 
toddlers  with  disabilities  and  their 
parents  or  their  representatives,  and 
other  interested  parties  are  invited  to 
participate.  In  that  hearing,  the  recipient 
has  the  burden  of  persuading  the 
Department  that  full  compliance  with 
the  applicable  requirements  of  law  is 
not  feasible  until  a  future  date  and  that 
a  Compliance  Agreement  is  a  viable 
means  for  bringing  about  such 
compliance  in  no  more  than  three  years. 
20  U.S.C.  1234f(b)(l).  If.  on  the  basis  of 
all  the  evidence  available  to  it.  the 
Secretary  determines  that  the  recipient 
has  met  that  burden,  he  is  to  make 
written  findings  to  that  effect  and 
publish  those  findings,  together  with  the 
substance  of  the  Compliance 
Agreement,  in  the  Federal  Register.  20 
U.S.C.  1234f(b)(2). 

A  Compliance  Agreement  must  set 
forth  an  expiration  date  not  later  than  3 
years  from  the  date  of  the  Secretary's 
written  findings  under  20  U.S.C, 
1234f(b)(2).  by  which  time  the  recipient 
must  be  in  full  compliance  with  all 
program  requirements.  In  addition,  the 
Compliance  Agreement  must  contain 
the  terms  and  conditions  with  which 
the  recipient  must  comply  during  the 
period  that  the  Agreement  is  in  effect. 
20  U.S.C.  1234f(c).  If  the  recipient  fails 
to  comply  with  any  of  the  terms  and 
conditions  of  the  Compliance 
Agreement,  the  Department  may 
consider  the  Agreement  no  longer  in 
effect  and  may  take  any  action 
authorized  by  law,  including 
withholding  of  funds,  issuing  of  a  cease 
and  desist  order,  or  referring  the  matter 
to  the  Department  of  Justice.  20  U.S,C. 
1234f(d). 
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III.  Analysis  of  DHECS  Ability  To  Meet 
the  Requirements  of  the  Compliance 
Agreement 

i4.  How  the  Department  Determines 
Whether  a  Compliance  Agreement  Is 
Appropriate 

In  determining  whether  it  is 
appropriate  to  entpr  into  a  Compliance 
Agreement  with  DHEC,  the  Department 
must  first  determine  two  issues.  First, 
the  Department  determines  whether 
compliance  by  DHEC  with  Part  C 
(including  the  requirements  concerning 
general  supervision  including 
monitoring,  child  find  and  public 
awareness,  timely  and  comprehensive 
evaluation.s.  complete  IFSP 
development,  timely  provision  of  early 
intervention  services,  and  transition 
from  Part  C)  is  not  immediatelv  feasible 
20LI.S.C.  1234f(b)   Second,  the 
Department  determines  whether  DHEC 
will  be  able  to  come  into  compliance 
with  Part  C  within  a  period  of  no  more 
than  three  years.  If  the  Department 
cannot  answer  these  questions  in  the 
affirmative,  then  it  is  inappropriate  for 
the  Department  to  enter  into  a 
Compliance  Agreement  between  the 
Department  and  DHEC  under  20  U.S.C. 
1234f  In  arriving  at  the  terms  of  the 
Compliance  Agreement.  DHEC  must  not 
only  come  into  full  compliance  bv  the 
end  of  the  effective  period  of  the  ' 
Compliance  Agreement,  it  must  also 
make  steady  and  measurable  progress 
toward  the  Agreement's  objectives  while 
if  is  in  effect. 

B.  DHEC  Cannot  Immediatelv  Come  Into 
Compliance  With  Part  C  Requirements 

DHEC's  failure  to  complv  with  the 
requirements  of  Part  C.  as  documented 
in  OSEP's  Januar\'  6,  2003  monitoring 
report  and  acknowledged  bv  DHEC.  is 
caused  by  a  number  of  factors  including 
the  fact  that  early  intervention  services 
in  South  Carolina  are  provided  through 
complex  interagency  and  private 
contractor  structures,  and.  as  a  result, 
cannot  be  corrected  immediately.  The 
witnesses  who  testified  at  the  public 
hearings  and  the  Department's 
experience  in  monitoring  DHEC's  early 
intervention  program.  BabvNet,  provide 
compelling  support  for  this  conclusion 

1.  DHEC  Cannot  Come  Into  Compliance 
Immediately  With  Those  Part  C 
Requirements  That  Were  the  Subject  of 
OSEP's  Findings 

As  noted  below  and  confirmed 
through  the  testimonv  of  DHEC,  parents 
and  providers.  DHEC  is  not  in 
compliance  now.  and  cannot 
immediately  come  into  compliance, 
with  the  following  specific  Part  C 
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requirements  that  were  findings  in 

OSEP's  lanuarv  6  2003  report; 

—Employing  proper  methods  of 
administering  the  Pai1  C  program, 
including  monitormg  all  agencies, 
institutions,  providers,  and 
organizations  used  by  SC  to  provide 
Part  C  services,  enforcing  Part  C 
requirements  against  these  entities 
and  providing  training  and  technical 
assistance; 

—Ensuring  a  coordinated  child  find 
system  and  that  public  awareness 
materials  are  made  available  to  the 
public; 

—Ensuring  that  all  infants  and  toddlers 
who  are  referred  to  Part  C  are 
evaluated  in  all  five  developmental 
areas  within  the  required  time  frame: 
—Ensuring  that  all  eligible  infants  and 
toddlers  with  disabilities  have  IFSPs 
that  are  developed  with  the  required 
content,  the  initial  IFSP  meeting  is 
convened  within  45  days  of  referral, 
and  early  intervention  services  listed 
on  the  IFSP  are  provided  in  a  timely 
manner;  and 
—Conducting  timely  transition  planning 
for  all  children  by  preparing  a 
transition  plan,  holding  a  transition 
meeting  and  notifvung  the  local 
educational  agency  (LEA)  of  children 
approaching  the  age  of  transition. 

2.  DHEC  Testified  That  It  Cannot 
Immediately  Come  Into  Full 
Compliance  With  Part  C  Requirements 
Due  to  Three  Major  Long-Term  Barriers 

DHEC  acknowledged  that  it  is  not 
complying  with  Part  C  and  cannot 
immediately  come  into  compliance  with 
Part  C  requirements.  In  his  power-point 
presentation  and  written  testimony, 
DHEC  Presentation  at  Compliance 
Agreement  Public  Hearing,  the  DHEC 
Baby.Net  Director.  David  Steele, 
identified  the  following  three  principal 
barriers  to  its  ability  to  come  into 
immediate  compliance  with  Part  C:  the 
lack  of  a  monitoring  system  and 
interagency  monitoring  and 
cooperation,  the  lack  of  a  reliable  data 
system,  and  the  lack  of  available 
qualified  personnel.  DHEC 
acknowledged  that  it  does  not  have  a 
systemic  monitoring  system  to  monitor 
all  agencies,  providers  and  programs 
that  provide  early  intervention  services 
in  South  Carolina  and  continues  to  have 
infants  and  toddlers  on  waiting  lists  for 
evaluations  and  assessments  as  well  as 
for  early  intervention  services  in  more 
than  one  geographic  area.  The  need  for 
interagency  cooperation  on  all  aspects 
of  service  delivery  under  the  Part  C 
system  is  a  key  challenge. 

One  major  barrier  to  immediate 
compliance  is  DHEC's  need  to  establish 
a  monitoring  system,  since  South 


Carolina's  statewide  system  of  early 
intervention  services  involves  efforts 
from  six  different  State  agencies  as  well 
as  numerous  private  contractors.  Six 
different  agencies  (including  DHEC) 
conduct  child  find,  evaluations  and 
assessments,  transition  planning  and 
provide  service  coordination  and  early 
intervention  services.  During  the  publ'jc 
hearings,  DHEC  officials  testified  that 
DHEC  does  not  have  a  monitoring 
system  to  monitor  its  interagency 
partners  or  its  private  providers  that 
conduct  evaluations  and  transition 
planning  and  provide  service 
coordination,  and  early  intervention 
services.  The  only  efforts  DHEC  had 
made  to  monitor  its  BabyNet  program 
failed  to  identif\-  and  require  correction 
of  many  important  violations  of  Part  C. 
DHEC  also  did  not  have  any  protocols 
for  evaluating  other  agencies  nor  did  it 
have  uniform  standards  for  training  and 
ser\'ices  that  were  in  compliance  with 
Part  C.  DHEC  is  just  now  beginning  to 
establish  a  mechanism  for  working  with 
each  of  these  agencies  on  an  ongoing 
basis  to  coordinate  all  Part  C  activities 
including  monitoring  these  agencies' 
compliance  with  Part  C  requirements 
and  providing  joint  and  collaborative 
training  and  technical  assistance. 

DHEC  cannot  immediately  address 
this  barrier.  The  first  critical  step  will  be 
the  development  of  memoranda  of 
agreements  that  address  each  agency's 
responsibility  in  addressing  Part  C's 
requirements.  Another  critical  step  will 
be  interagency  cooperation  to  allow 
DHEC  to  monitor  how  each  agency 
conducts  child  find,  evaluations  and 
assessments,  and  transition  planning, 
and  provides  ser\ice  coordination  and 
early  inter\'ention  services  based  on  Part 
C  standards.  Jointly  training  agency 
staff,  implementing  a  monitoring  system 
and  identifying  noncompliance  issues 
and  developing  appropriate  corrective 
action  steps  are  all  necessarj-  to  address 
compliance  issues. 

A  second  barrier  is  the  need  for  DHEC 
to  integrate  and  verify  its  new  online 
web-based  data  system,  which  is  a 
critical  component  of  its  monitoring 
system.  DHEC  officials  testified  that 
ensuring  complete  and  accurate  real- 
time data  reporting  that  is  necessan'  for 
program  decision-making  and 
accountability  will  take  time.  Securing 
baseline  data  under  the  new  system  is 
critical  to  DHEC's  plan  to  identifying 
and  addressing  the  root  causes  of  the 
areas  of  noncompliance  identified  by 
OSEP.  At  the  time  of  OSEP's  monitoring 
visit,  no  information  was  collected  by 
DHEC  regarding  private  contractors  who 
conducted  evaluations  and  assessments 
and  who  provided  early  intervention 
services.  DHEC  intends  for  the  new  data 
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system  to  capture  this  inforiTicition  as 
well  as  information  about  tht;  number  of 
infants  and  toddlers  on  waiting  lists  for 
evaluatiDHs,  earh'  intervention  ser\'ices, 
and  transition  planning.  .Another  goal  of 
DHEC  for  its  data  system  is  to  better 
track  (with  parent  consent  when 
needed)  information  about  children  who 
trcinsitiuii  from  Part  C  to  Part  B  of  the 
lDf,.\  \nnfv ing  the  new  data  system 
will  lake  DHEC  more  than  one  year  and 
effectiveh'  incorporating  the  data  system 
into  its  new'  monitoring  system  to  verify 
both  nonconijdiance  areas  and 
corrective  action  results  will  take  DHEC 
longer. 

A  third  major  barrier  that  affects 
DHEC's  ability  to  comply  with  Part  C  is 
a  lack  of  enough  qualified  personnel  to 
conduct  evaluations  and  assessments 
and  provide  early  intervention  services. 
DHEC  testimony  cited  personnel 
recruitment  and  development  issues  as 
among  the  top  three  challenges  for  its 
program.  DfiEC  cannot,  acting  on  its 
own,  rapidly  resolve  this  personnel 
shortage.  DHEC  is  unable  to  find 
prox  iders  who  are  willing  to  travel  to 
some  of  South  Carolina's  more  rural 
areas  to  provide  services  in  the  infant  or 
toddler's  home.  South  Carolina  also  is 
not  competitivf?  with  its  neighboring 
states  in  the  remuneration  it  offers 
providers.  In  some  professions.  South 
Carolina  is  challenged  to  find  qualified 
personnel  and  DHEC  may  need  to 
develop  long-term  strategies  including 
working  with  its  higher  education 
institutions  to  ensure  that  personnel  are 
trained   Removing  all  these  barriers  to 
iihtaining  needed  persormel  will  require 
d  long-term  and  systematic  effort  on 
DHEC^s  part  that  will  involve  working 
with  other  organizations  in  South 
Carolina  to  review  existing  policies  and 
practices  so  that  effective  strategies  for 
training,  recruiting  and  retaining 
qualified  personnel  for  early 
intervention  services  can  be 
implementt'd 

3.  Testimon\'  From  Other  SC  Agencv 
Representatives.  Providers  and  Parents 
All  Confirms  DHEC  Cannot  Immediately 
Come  Into  C.ompliance 

Testimony  from  other  individuals  also 
confirmed  that  DHEC  cannot  come  into 
full  compliance  with  Part  C 
immediately.  Representatives  from  other 
South  Carolina  agencies  that  provide 
early  intervention  services,  parents  and 
individual  pro\iders  of  Part  C  services 
all  testified  that  DHEC  will  need 
additional  time  to  achieve  fidl 
compliance. 

At  least  three  witnesses  at  the  hearing 
(from  other  South  Carolina  agencies) 
confirmed  that  DHEC  needs  more  time 
to  ensure  interagency  coordination 


among  the  six  agencies  that  are  part  of 
the  early  intervention  system  in  South 
Carolina.  Susan  Durrant,  Director  in  the 
SC  Department  of  Education  (Division 
of  Exceptional  Children)  cited  the  need 
for  interagency  coordination  in  the 
following  areas  in  particular  between 
the  SC  Department  of  Education  and 
DHEC:  (1)  Making  policies  and 
procedures  "congruent":  (2)  joint 
collaboralion  on  child  find;  and  (3) 
developing  "seamless  services" 
particularly  as  children  transition  from 
Part  C  to  Part  B.  A  representative  of  the 
Department  of  Disabilities  Special 
Needs,  who  is  a  parent,  testified  about 
the  need  for  her  agency's  joint 
collaboration  on  training  with  DHEC 
and  the  monitoring  standards. 

A  representative  of  the  School  for  the 
Deaf  and  Blind  identified  one  challenge 
unique  to  South  Carolina,  namely  the 
ability  to  find  available  private 
contractors  to  address  the  needs  of 
eligible  infants  and  toddlers  with 
disabilities  who  live  in  rural  areas,  since 
many  providers  are  unwilling  to  travel 
to  rural  areas  and  remuneration  for 
providers  in  these  areas  is  not 
competitive.  She  stressed  that 
coordination  between  BabyNet  and  the 
School  for  the  Deaf  and  Blind  must  be 
on  all  issues  (from  general  supervision 
to  child  find  to  evaluations  to  delivery 
of  services  and  transition)  since  the 
School  for  the  Deaf  and  Blind  conducts 
all  aspects  of  Part  C  (from  evaluating 
infants-and  toddlers  with  disabilities 
and  providing  services  to  transition)  and 
receives  funding  and  training  from 
DHEC  and  shares  other  resources  with 
it.  She  noted  that  a  key  coordination 
challenge  will  be  the  use  of  both 
agencies'  quality  assurance  staff  to 
ensure  that  monitoring  for  compliance 
with  Federal  Part  C  requirements  is 
x;onducted  appropriately,  using  the 
correct  standards,  trained  staff,  with 
follow-up  if  noncompliance  is 
identified. 

Other  witnesses,  including  parents 
and  providers,  confirmed  that  DHEC 
continues  to  face  long-term  challenges 
in  complying  with  Part  C,  including 
availability  of  qualified  personnel  to 
provide  evaluations  and  assessments 
and  early  intervention  services.  Some 
parents  who  submitted  testimony 
indicated  they  were  frustrated  with 
waiting  lists  for  services,  including 
speech  and  other  therapy  services,  and 
noted  that  some  services  were  not  even 
available  or  offered.  One  parent  of  a 
recently  diagnosed  child  with  autism 
indicated  there  were  waiting  lists  and 
that  there  was  a  problem  with  service 
providers  being  available  for  services 
such  thai  he  was  forced  to  pay  for 
private  services  himself.  Another  parent 


noted  that  child  find  in  the  Clatawba 
Nation  was  a  challenge  for  DHEC  and 
ongoing  transition  training  needs  were 
necessary.  Another  parent  noted  that 
"many  systemic  changes  need  to  take 
place"  and  that  transition  for  children 
from  Part  C  is  an  issue.  Parents  in  oral 
and  written  testimony  stated  that  the 
availability  of  services  and  waiting  lists 
continu<>  to  be  problems  (Hearing  #7. 
#13).  Michael  Jameson,  Vice-Chair  of 
the  State  Interagency  Coordinating 
Council  (SICC)  and  a  parent,  testified 
that  DHEC  needed  mort>  time  due  to  its 
need  to  develop  a  monitoring  system 
that  monitored  all  six  agencies  that 
provide  Part  C  services  and  the 
numerous  private  contractors. 

Providers,  including  speech  language 
pathologists,  occupational  therapists 
and  physical  therapists,  also  submitted 
testimony  noting  that  timely  provision 
of  services  was  a  problem  due  to 
"limited  availabilitv  of  services, 
especially  in  the  home  environment   " 
They  noted  that  although  BabyNet  is  in 
transition,  the  verification  and 
integration  of  a  new  web-based  data 
system  and  recruitment  of  short-term 
and  long-term  qualified  personnel  to 
conduct  evaluations  and  provide  early 
inter\ention  services  were  not  quick 
fixes  and  would  require  more  than  one 
year,  perhaps  as  many  as  three  years. 
Providers  stated  that  some  of  the 
changes  made  (development  of  a  new 
policy  and  procedure  manual,  new  IFSP 
form,  and  other  training  materials)  as 
well  as  developing  long-term  personnel 
recruitment  and  retention  policies  and 
incentives  would  take  at  least  two  to 
three  years  to  develop  and  fully 
implement.  DHEC  also  acknowledged 
that  monitoring  to  ensure  that  the  new 
policies,  forms  and  manuals  were  being 
effectively  used  would  require  the  full 
three  years. 

The  evidence  gathered  by  the 
Department  at  the  public  hearings  and 
through  its  monitoring  nf  DHEC's  early 
intervention  program  establishes  an 
extensive  failure  to  meet  the 
requirements  of  Part  C.  These  problems 
are  not  isolated  examples  of  non- 
compliance that  can  be  quickly  or  easily 
corrected,  but  the  outgrowth  of  svstemic 
failures,  for  which  systemic  change  is 
needed.  The  Department,  therefore, 
concludes  that  DHEC  cannot  come  into 
immediate  compliance  with  the 
requirements  of  Part  C. 

C.  DHEC  Can  Come  Into  Full 
Compliance  With  Part  C  Within  Three 
Years 

The  Department  has  concluded  that 
DHEC  can  meet  the  terms  and 
conditions  of  the  attached  Compliance 
Agreement  and  come  into  full 
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compliance  with  Part  C.  within  three 
years.  The  Compliance  Agreement  sets 
forth  clear  goals,  outcomes  and 
objectives,  specific  activities  to  reach 
those  results,  and  timelines  including 
target  completion  dates.  Testimony  at 
the  hearing  supports  the  conclusion  that 
DHEC  is  committed  to  making  the 
necessary  changes  to  come  into 
compliance  with  Part  C.  For  example, 
the  SICC  Vice-Chair  noted  that  DHEC 
had  demonstrated  its  good  faith  and 
willingness  to  change  by  taking  the  few 
steps  that  were  in  its  direct  control 
immediately  after  OSEP's  initial  on-site 
monitoring  visit.  These  steps  included 
the  development  of  brochures  in  English 
and  Spanish  and  revision  of  the  IFSP 
form.  Providers  also  acknowledged  that 
DHEC  has  demonstrated  a  commitment 
to  change  ("they  have  made  many 
changes"  (Cree  M  Lause.  PT):  "it 
(DHEC)  has  been  working  steadily  to 
correct  the  problems  cited  from  OSEP's 
data  collection  visit  (in  Februarv  2002)." 
(Mary  Gene  H.  White.  SLP)).  Tq  ensure 
that  DHEC  remedies  its  noncompliance 
as  soon  as  possible,  the  Compliance 
Agreement  sets  forth  realistic  and 
specific  timelines  for  accomplishing 
each  objective.  DHEC  officials  testified 
that  it  has  already  implemented  the 
following  actions  to  address  OSEP's 
findings  of  noncompliance: 
—Development  of  an  intra-  and 

interagency  policy/procedure  manual: 
— Detailed  contracts  for  private 

contractor  providers; 
—Restructuring  training  for  all  six 
agency  personnel  on  Part  C 
requirements  and  compliance  issues; 
— De\elopment  and  dissemination  of 
new  public  awareness  materials  in 
English  and  Spanish; 
—Development  of  model  IFSP  form  to 
include  all  federally  required 
elements  including  present  levels  of 
functioning: 
— Ciompletion  of  IFSP  form  use  training 

by  all  service  coordinators: 
—Automatic  referrals  by  SSI  to  DHEC: 

and 
— Development  of  interagency  transition 
policies  and  conducting  follow-up 
transition  training. 

The  actions  that  remain  are  long-term 
strategies  to  address  the  three  principal 
barriers  to  DHEC's  successful 
implementation  of  Part  C.  Thus,  the 
Compliance  .Agreement  contains 
specific  plans  to  develop  effective 
interagency  monitoring  and  cooperation 
mechanisms.  It  also  requires  completion 
of  a  verifiable  online  web-based  data 
system  that  will  be  used  and  integrated 
by  DHEC  as  it  monitors  specific 
BabyNet  Coordination  Team  compliance 
to  ensure  that  timely  evaluations  and 


assessments,  IFSP  completion  and 
provision  of  early  intervention  ser\'ices 
and  transition  planning  are  occurring. 
Finally,  it  requires  long-term  personnel 
recruitment  and  development  policies 
to  be  developed. 

The  Compliance  Agreement  also 
establishes  realistic  goals  and  systemic 
strategies— which  will  be  monitored  by 
the  Department— for  bringing  DHEC  into 
compliance  with  Part  C.  The 
Compliance  Agreement  addresses  the 
five  major  areas  of  DHEC's  non- 
compliance with  Part  C,  namely:  (1) 
General  Supervision,  (2)  Child  Find/ 
Public  Awareness,  (3)  Timely  and 
Comprehensive  Child  Evaluation  and 
Assessments,  (4)  Timely  IFSP 
Development  and  Provision  of  Early 
Intervention  Ser\'ices,  and  (5) 
Transition.  Under  each  of  these 
Compliance  Agreement  areas.  DHEC 
sets  out  objectives  as  well  as  specific 
steps  that  it  will  take  to  achieve  its 
objectives  and  address  the  non- 
compliance areas  that  are  at  issue  in 
OSEP's  monitoring  report.  The 
Compliance  Agreement  also  identifies 
the  key  parties  (including  DHEC,  other 
State  agencies  and  stakeholder  groups 
including  the  SICC),  who  will  take 
responsibility  for  carrying  out  each  of 
the  strategies.  Thus,  specific  parties  can 
be  held  accountable  if  an  activity 
delineated  in  the  Compliance 
Agreement  is  not  properly 
implemented. 

In  addition  to  specifying  overall 
compliance  goals,  a  plan  for  meeting 
them,  and  the  party  responsible  for 
implementing  the  specific  actions  steps, 
the  Compliance  Agreement  also  sets  out 
interim  objectives  that  DHEC  must  meet 
during  the  next  three  years  in  attaining 
compliance  with  Part  C.  DHEC  is 
committed  not  only  to  being  in  full 
compliance  with  Part  C  within  three 
years,  but  also  has  a  plan  to  address 
each  objective  in  as  timely  a  manner  as 
possible.  The  Compliance  Agreement 
sets  forth  the  data  collection  and 
reporting  procedures  that  DHEC  will 
follow.  These  provisions  will  enable  the 
Department  to  determine  whether  or  not 
DHEC  is  meeting  each  of  its 
commitments  under  the  Compliance 
Agreement.  The  Compliance  Agreement, 
because  of  the  obligations  it  imposes  on 
DHEC,  will  provide  the  Department 
with  the  information  and  authority  it 
needs  to  protect  the  Part  C  rights  of 
South  Carolina  infants  and  toddlers 
with  disabilities. 

DHEC  has  developed  a 
comprehensive  plan  to  address  the 
underlying  causes  of  its  failure  to 
comply  with  Part  C.  For  these  reasons, 
the  Department  concludes  that  DHEC 
can  meet  all  the  terms  and  conditions  of 


the  Compliance  Agreement  and  come 
into  full  compliance  with  Part  C  no  later 
than  three  years  from  the  date  of  the 
Agreement. 

TV.  Conclusion 

For  the  foregoing  reasons,  the 
Department  finds  that:  (1)  Full 
compliance  by  DHEC  with  the 
requirements  of  Part  C  is  not  feasible 
until  a  future  date,  and  (2)  DHEC  can 
meet  the  terms  and  conditions  of  the 
attached  Compliance  Agreement  and 
come  into  full  compliance  with  the 
requirements  of  Part  C  within  three 
years  of  the  date  of  this  decision. 
Therefore,  the  Department  determines 
that  it  is  appropriate  for  this  agency  to 
enter  into  a  Compliance  Agreement  with 
DHEC.  Under  the  terms  of  20  U.S.C. 
1234f.  this  Compliance  Agreement 
becomes  effective  on  the  date  of  this 
decision. 

Dated:  September  9.  2003. 
Roderick  Paige. 

Secretary.  U.S.  Department  of  Education. 
Attachment:  South  Carolina  Compliance 
Agreement 

Appendix  B— Text  of  the  Binding 
Provisions  of  the  Compliance 
.\grepmpnf:  Compliance  .Xgreement 
Under  Part  C  o!  the  Individuals  with 
Disabilities  Educ  ation  .\(t.  the  Infants 
and  Toddlers  with  Disabilities  Program. 
Between  the  (S.  Department  of 
Fdu(  ation  and  the  South  fJarolina 
Department  ot  Health  and 
Environmental  (.ontrol 

I.  Introduction 

On  January  6.  2003.  pursuant  to  an 
on-site  monitoring  visit  to  South 
Carolina  (SC)  in  February'  2002  bv  the 
Office  of  Special  Education  Programs 
(OSEP)  of  the  U.S.  Department  of 
Education  (Department).  OSEP  issued  a 
final  monitoring  report  that  documented 
non-compliance  by  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC)  with 
Part  C  of  the  Individuals  with 
Disabilities  Education  Act  (Part  C  of  the 
IDEA).  On  May  1.  2003.  pursuant  to  a 
DHEC  request  to  enter  into  a  compliance 
agreement.  OSEP  conducted  a  public 
hearing  regarding  DHEC's  ability  to 
comply  with  Part  C.  The  hearing  and 
testimony  from  representatives  of  other 
South  Carolina  agencies.  Part  C 
providers,  parents  and  other  individuals 
confirmed  that,  under  20  U.S.C.  1234c. 
hill  compliance  with  P^rt  C  by  DHEC  is 
not  feasible  until  a  future  date,  but  that 
DHEC  is  able  to  come  into  compliance 
with  Part  C  in  no  more  than  three  years. 
Testimony  at  the  hearing  and  written 
testimony  submitted  further  supported 
the  development  of  a  compliance 
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agreement  in  order  to  bring  DHEC  into 
compliance  with  Part  C.  as  soon  as 
feasible  and  to  allow  continuation  of 
Part  r  funds  to  South  Carolina  during 
this  process.  As  indicated  in  the 
Secretary's  Written  Findings  and 
Decision,  the  Department  agrees  that  a 
compliance  agreement  is  appropriate  to 
address  DHEC's  noncompliance  with 
Part  C, 

II.  Areas  of  Identified  Non-Compliance 

Pursuant  to  this  Compliance 
Agreement  under  20  U.S.C.  1234f. 
DHEC  must  be  in  full  compliance  with 
the  requirements  of  Part  C  no  later  than 
three  years  from  the  effective  date  of 
this  Agreement,  which  is  the  date  the 
Secretary's  Written  Findings  of  Fact  and 
Decision  are  issued  and  when  the 
Compliance  Agreement  is  signed  by 
both  DHEC  and  the  Department. 
Speofitalh.  DHHC^"*  must  ensure  and 
document  that  no  later  than  three  years 
from  the  effective  date  of  this 
Agreement,  the  following  compliance 
goals  are  achieved  within  each  of  the 
following  five  major  areas: 

1.  Gctneral  Supen'ision:  DHEC  must 
meet  its  general  supervision 
responsibilities  and  monitor  for 
compliance  with  all  requirements  of 
Part  C,  including  employing  appropriate 
methods  of  administering  the  Part  C 
program,  including  monitoring  State 
agencies,  institutions,  organizations  and 
private  providers  that  are  part  of  the 
Part  C  system,  and  enforcing  obligations 
against  and  providing  training  and 
technical  assistance  to  all  such  entities 
and  individuals,  when  identified  as  part 
of  a  required  improvement  strategy. 

2.  Child  Find/Public  Awareness: 
DHEC;  must  ensure  that  a  coordinated 
child  find  system  results  in  the 
identification  of  all  eligible  infants  and 
tfuitilers  with  disabilities  and  that 
public  awareness  materials  about  the 
infants  and  toddlers  with  disabilities 
program  are  made  available  to  the 
[)iibli(;.  including  rural,  minority  and 
underrepresented  populations. 

3.  Tiinely /Comprehensive 
Evaluations:  DHEC  must  ensure  that  all 
infants  and  toddlers  referred  to  Part  C 
receive  timely  and  comprehensive 
evaluations  in  all  five  developmental 
areas,  such  that  evaluations  and 
assessments  are  completed  within  45 
davs  of  referral  to  enable  the  initial 
Individualized  Family  Service  Plan 
(IFSP)  team  meeting  to  be  convened  in 
that  time  period   DHEC  must  ensure 
there  are  adequate  personnel  in  all 


^  nUEtrs  Part  C  program  is  called  the  BabvNet 
program  The  Compliance  Agreement  uses  the 
terms  BribvNel  and  DHEC  interchangeably.  The 
monitoring  system  designed  by  DHEC;  includes  the 
use  of  BabyNet  Coordination  Teams  or  BNCTs. 


geographic  areas  to  enable  evaluations 
and  assessments  to  be  completed  within 
the  45-day  timeline  and  to  eliminate 
waiting  lists  for  evaluations  and 
assessments. 

4.  Identification  and  Timely  Provision 
of  All  Early  Intervention  Services  on 
IFSPs:  DHEC  must  ensure  that  all  early 
intervention  services  needed  by  an  , 
eligible  infant  or  toddler  with  a 
disability  and  the  child's  family  are 
identified  on  the  IFSP,  including  any 
family  training,  counseling  and  home 
visits.  DHEC  must  ensure  that  all  early 
intervention  services  identified  by  the 
IFSP  teana  are  provided  in  a  timely 
manner  to  infants  and  toddlers  with 
disabilities  and  their  families.  DHEC 
must  ensure  that  the  present  level  of 
functioning  for  each  developmental  area 
is  identified  on  each  IFSP. 

5.  Trartsition  Planning:  DHEC  must 
conduct  timely  and  content-appropriate 
transition  plans  and  transition  meetings 
for  children  who  are  transitioning  from 
Part  C  to  Part  B  of  IDEA.  For  families 
transitioning  to  other  programs.  DHEC 
will  develop  content-appropriate 
transition  plans  and  make  reasonable 
efforts  to  convene  a  transition 
conference. 

During  the  period  that  this 
Compliance  Agreement  is  in  effect, 
DHEC  is  eligible  to  receive  Part  C  funds 
if  it  complies  with  the  terms  and 
conditions  of  this  Agreement  and  all 
other  provisions  of  Part  C  not  addressed 
by  this  Agreement.  Specifically,  the 
Compliance  Agreement  sets  forth  goals 
and  timetables  that  are  necessary  for 
DHEC  to  come  into  compliance  with  its 
Part  C  obligations.  In  addition,  DHEC  is 
required  to  submit  documentation 
concerning  its  compliance  with  these 
goals  and  timetables.  Included  in  the 
Compliance  Agreement  are  five 
individual  Work  Plans  which  address 
specific  topic  areas  of  DHEC's  non- 
compliance with  Part  C,  and  include 
outcomes,  goals,  objectives,  activities  to 
achieve  oesults,  verification,  and  target 
completion  dates  for  DHEC's  progress 
toward  full  compliance  over  the  three- 
year  Agreement.  Since  some  of  the 
compliance  goal  areas  are  interrelated, 
ffome  activities  and  outcomes  are 
repeated  in  more  than  one  area.  With 
prior  written  approval  from  OSEP, 
amendments  to  the  Activities  to  Reach 
Results  column  listed  in.the  tables  may 
be  made  when  necessary  to  support 
achievennent  of  compliance  outcomes 
within  the  required  timelines.  The 
Activities  to  Reach  Results  will  be 
evaluated  every  six  months  to  determine 
their  effectiveness  and  any  need  for 
change.  Any  requests  for  changes  in  the 
activities  or  cuiy  other  amendments  to 


the  Agreement  shall  be  submitted  in 
writing  to  OSEP. 

III.  Current  Status,  Goals  and 
Measurable  Outcomes  and  Verification 
for  Five  Areas  of  Non-Compliance 

1 .  Area  1 :  General  Super\ision 

Current  Status:  The  Department's 
January  6.  2003  monitoring  report  found 
that:  DHEC  liid  not  have  a  method  to 
identifv  local  noncompliance  with  Part 
C  requirements,  that  Part  C'  private 
providers  were  not  following  Part  C 
regulations  (including  provisions  that 
require  early  intervention  services  to  be 
provided  in  the  natural  environment), 
DHEC  did  not  monitor  other  agencies, 
institutions,  organizations  and  providers 
used  by  the  State  to  carr\'  out  Part  C, 
DHEC  did  not  enforce  all  obligations 
under  Part  C  and  DHEC  had  not  adopted 
and  used  proper  methods  of 
administering  each  program,  including 
providing  technical  assistance  and 
training.  DHEC's  self-assessment  data 
and  BabyTrac  Data  support  these 
findings. 

Outcome:  DHEC  will  ensure  that  all 
eligible  infants  and  toddlers  and  their 
families  have  available  appropriate  early 
intervention  services  in  accordance  with 
Part  C  requirements  through  the 
development  and  implementation  of  an 
interagency  comprehensi\e  monitoring 
and  general  supervision  system  that 
includes  a  continuous  improvement  and 
focused  monitoring  process. 

Measurable  Goals  and  Verification: 
DHEC  has  identified  the  following  goals 
and  will  either  provide  or  make 
available  verification  to  the  Department 
for  each  goal. 

Goal  1:  Monitoring  policies, 
procedures,  and  instruments  will 
identify'  compliance  deficiencies  and 
ensure  these  are  corrected  in  a  timely 
manner. 

Goal  2:  Ongoing  technical  assistance 
and  training  to  public  and  private 
providers,  administrators, 
paraprofessionals,  and  special 
instructors  will  be  provided  to  ensure 
compliant  provision  of  services  to 
infants  and  toddlers  with  disabilities 
and  their  families. 

Goal  3:  Appropriate  sanctions  will  be 
used  when  necessary  to  enforce 
correction  of  deficiencies. 

Verification:  In  its  quarterly  report  to 
OSEP.  DHEC  shall  provide  summaries 
of  the  status  of  each  of  the  above  goals 
(consistent  with  the  General 
Supervision  Compliance  Work  Plan) 
and  shall  provide  a  narrative  of  how 
DHEC  has  analvzed  and  responded  to 
the  data  provided  by  each  BNCT.  DHEC 
shall  also  provide  in  its  quarterly 
reports,  summaries  of  progress  in 
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meeting  the  target  completion  dates  for 
each  of  the  activities  identified  under 
general  supervision,  including  (l)  the 
identification  and  correction  of  any 
harriers,  legislative  or  other,  to  ensure 
compliance  with  Part  C.  (2)  an 
interagency  memorandum  of  agreement 
that  focuses  on  monitoring  of  all  State 
agencies  that  provide  Part  C  services, 
and  (3)  procedures  for  enforcing  or 
correcting  identified  non-compliance, 
including  use'  of  appropriate  sanctions, 
in  addition,  DHEC  will  submit  the 
veribcation  data  and/or  documentation 
listed  in  the  attached  General 
Supervision  Compliance  Work  Plan  on 
the  dates  the  quarterlv  reports  are  due 
to  OSEP. 

2.  Area  2:  Child  Find/Public  Awareness 

Current  Status:  OSEP's  monitoring 
report  reflected  that:  public  awareness 
activities  were  not  effective  in  informing 
parents  of  infants  and  toddlers  with 
disabilities  of  underrepresented 
populations;  there  was  a  lack  of 
coordination  for  child  bnd  and  public 
awareness  among  relevant  agencies 
(including  child  care,  migrant  Head 
Start,  SSI);  physician  referrals  were 
problematic  including  -wgHt  and  see" 
attitude  and  misperception  that  BabvNet 
addresses  child  health  instead  of 
development;  there  was  a  lack  of  public 
awareness  materials  in  daycare  centers, 
pediatric  orbces  or  developmental 
centers;  and  public  awareness  materials 
were  not  distributed  or  available  in 
Spanish.  DHECs  self-assessment  data 
and  BabyTrac  Data  support  these 
findings. 

Outcome:  DHEC  will  ensure  the 
development  and  implementation  of  a 
comprehensive,  coordinated  public 
awareness/child  find  system  that  results 
in  the  identification,  evaluation,  and 
assessment  of  all  eligible  infants  and 
toddlers. 

Measurable  Goals  arid  Verification: 
DHEC  has  identified  the  following  goals 
and  will  either  provide  or  make 
available  verification  to  the  Department 
for  each  goal. 

Goal  1:  DHEC  shall  ensure  that  the 
child  find  system  is  coordinated  with  all 
major  efforts  to  locate  and  identify' 
eligible  children  conducted  by  other 
State  agencies. 

Coal  2:  DHEC  will  ensure  that  the 
child  bnd  system  is  coordinated  with  all 
other  major  efforts  to  locate  and  identify 
children  conducted  by  other  State 
agencies,  programs,  and  organizations, 
and  DHEC  shall  conduct  outreach  to 
these  entities  including  private  entities 
such  as  pediatric  practices  and  day  care 
centers. 

Goal  3:  Families  will  have  access  to 
public  awareness  materials  (to  ensure 


identification  of  all  eligible  infants  and 
toddlers  and  to  enable  access  to 
culturally  competent  serx'ices)  that 
inform  and  promote  referral  of  eligible 
infants  and  toddlers  to  the  Part  C 
system. 

Verification:  Within  the  first  week  of 
each  month  and  each  month  thereafter, 
each  BNCT  will  prepare  a  report 
regarding  the  Child  Find  verification 
data  listed  in  the  Child  Find 
Compliance  Work  Plan.  In  its  quarterlv 
report  to  OSEP.  DHEC  shall  provide    " 
monthly  data  summaries,  by  each 
BNCT.  and  shall  provide  a  narrative  of 
how  DHEC  has  analyzed  and  responded 
to  the  data  provided  by  each  BNCT, 

3.  Area  3:  Timely/Comprehensive 
Evaluations 

Current  Status:  OSEP's  monitoring 
report  reflected  that:  Evaluations  and 
assessments  were  not  completed  in  all 
five  developmental  areas;  content  on 
initial  IFSPs  was  limited  to  future 
referrals  for  further  evaluation  and 
assessment;  infants  and  toddlers  were 
not  evaluated  in  the  areas  of  vision  and 
hearing:  evaluations  and  assessments 
were  often  not  completed  within  the  45- 
day  timeline;  there  are  waiting  lists  for 
evaluations  and  assessments:  and 
shortages  of  providers  in  some  areas 
impacted  completion  of  evaluations  and 
assessments  in  a  timelv  manner. 

Outcome:  DHEC  will  ensure  that 
infants  and  toddlers  receive  timely 
comprehensive  evaluations  in  all  five 
developmental  areas  to  enable  the  initial 
IFSP  team  meeting  to  be  convened 
within  45  calendar  days  from  referral. 
Measurable  Goals  and  Verification: 
DHEC  has  identified  the  following  goals 
and  will  either  provide  or  make 
available  verification  to  the  Department 
for  each  goal. 

Goal  1 :  DHEC  will  ensure  that 
evaluations  and  assessments  are 
completed  in  all  five  developmental 
areas— cognitive  development,  physical 
development,  including  vision  and 
hearing,  communication  development, 
social  and  emotional  development  and 
adaptive  development. 

Goal  2:  DHEC  will  ensure  that  infants 
and  toddlers  receive  timely  evaluations 
and  assessments  in  order  to  enable  the 
initial  IFSP  team  meeting  to  be 
convened  within  45  calendar  days  from 
referral  and  eliminate  waiting  lists  for 
evaluations  and  assessments. 

Verification:  Each  BNCT  will 
demonstrate  continuous  improvement 
in  ensuring  all  infants  and  toddlers 
receive  timely  evaluations  and 
assessments,  including  vision  and 
hearing  within  the  45-dav  timeline. 
Quarterly  benchmarks  will  be 
established  for  each  BNCT  and 


incorporated  in  the  BNCT  Compliance 
Plan.  Benchmarks  will  take  th.  :-;\(  r 
ft-om  their  specific  baseline  in  this  area 
and  ensure  continuous  substantial 
progress  until  all  infants  and  toddlers 
with  disabilities  receive  timely 
evaluations  and  assessments  in  all 
developmental  areas,  including  vision 
and  hearing,  within  the  45-dav  timeline. 
DHEC  will  monitor  each  BNCT  to 
ensure  that  benchmarks  are  met  and 
will  intervene  directly  with  individual 
BNCTs.  as  necessarv.  In  its  quarterly 
report  to  OSEP.  DHEC  shall  provide 
monthly  summaries,  by  each  BNCT  and 
shall  provide  a  narrative  of  how  DHEC 
has  analyzed  and  responded  to  the  data 
provided  by  each  BNCT. 

4.  Area  4:  Proper  Development  of  and 
Timely  Provision  of  Early  Intervention 
Ser\ices  on.  Individualized  Familv 
Service  Plan  (IFSP I 

Current  Status:  OSEP's  monitoring 
report  reflected  that:  Present  levels  of 
functioning  were  written  in  some 
developmental  areas,  but  were 
frequently  omitted  for  the  physical  and 
communication  developmental  areas:  all 
needed  ser\'ices,  including  family 
support  services,  were  not  listed  "on  the 
IFSP;  providers  reported  that  it  was 
difficult  to  obtain  counseling  services 
and  parenting  classes:  the  provision  of 
early  intervention  services  was  delayed; 
for  some  infants  and  toddlers  with 
disabilities  and  families.  El  services 
were  not  provided;  and  waiting  lists 
existed  for  early  inter\'ention  services. 

Outcome:  DHEC  will  ensure  the 
development  and  implementation  of 
complete  IFSPs  for  all  eligible  infants 
and  toddlers  with  disabilities  and  their 
families  and  ensure  that  all  infants  and 
toddlers  with  disabilities  and  their 
families  are  provided  early  intervention 
services  in  a  timelv  manner. 

Measurable  Goals  and  Verification: 
DHEC  has  identified  the  following  goals 
and  will  either  provide  or  make 
available  verification  to  the  Department 
for  each  goal. 

Goal  1:  All  IFSPs  will  contain  the 
required  components  in  accordajice 
with  Part  C. 

Goal  2:  All  infants  and  toddlers  with 
disabilities  and  their  families  will 
receive  all  early  intervention  services 
identified  on  their  IFSP  in  a  timely 
manner  and  waiting  lists  for  all  early 
intervention  services  will  be  eliminated. 

Verification:  Each  BNCT  will 
demonstrate  continuous  improvement 
in  eliminating  waiting  lists  for  receipt  of 
early  intervention  ser\'ices  on  the  IFSP 
each  quarter.  Quarterly  benchmarks  will 
be  established  for  each  BNCT  and 
incorporated  in  the  BNCTs  Compliance 
Plan.  Benchmarks  will  take  the  BNCT 
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from  their  specific  baseline  in  this  area 
and  ensure  continuous  substantial 
prof^ress  until  there  are  no  infants  and 
toddlers  on  waiting  lists  for  evaluation 
and  assessment.  DHPX.  will  monitor 
each  BNC^T  to  ensure  that  benchmarks 
are  met  and  will  intervene  directlv  with 
individual  BNCTs,  as  necessarv.  In  its 
quarterlv  report  to  O.SEP.  DHEC  shall 
provide  monthh  summaries  bv  each 
BNCT  and  shall  provide  a  narrative  of 
how  DHEC  has  analvzed  and  responded 
to  the  data  provided  by  each  BNCT. 

5.  Area  5:  Timely  Transition  Planning 
and  Conferences 

Current  Statua:  OSEP's  monitoring 
report  reflected  that:  School  districts 
were  not  being  notified  of  BabvNet 
eligible  children  approaching  age  three; 
transition  meetings  were  not  being  held 
in  accordance  with  Part  C  requirements: 
and  transition  plans  were  not  being 
developed  and  implemented  in 
accordance  with  Part  C  reqiiirements. 

Outcome:  DHEC  will  ensure  that 
timeK  transition  notices  are  provided 
and  transition  meetings  are  held  and 
that  transition  plans  are  developed  to 
assist  all  eligible  children  and  their 
families  as  thev  e.xit  Part  C. 

Measurable  Gcjals  and  Verification: 
DHEf;  has  identified  the  following  goals 
md  will  either  provide  or  make 
available  verification  to  the  Department 
for  each  goal. 

Goal  1:  DHEC  will  ensure  that  the 
local  education  agency  is  notified  of 


children  who  are  approaching  the  age 
for  transition  at  least  90  days  prior  to 
the  child  turning  three  in  accordance 
with  Part  C. 

Goal  2:  DHEC  will  ensure  that  a 
transition  meeting  is  held  in  accordance 
with  the  requirements  of  Part  C  of  IDEA. 

Goal  3:  DHEC  will  ensure  that 
transition  plans  are  developed  and 
implemented  in  accordance  with  the 
requirements  under  Part  C. 

Verification:  Each  BNCT  will 
demonstrate  continuous  improvement 
in  reducing  the  number  of  eligible 
children  who  have  not  received 
required  Part  C  Transition  planning  in 
a  timely  manner  when  exiting  BabyNet. 
Quarterly  benchmarks  will  be 
established  for  each  BNCT  and 
incorporated  in  the  BNCT's  Compliance 
Plan.  Benchmarks  will  take  the  BNCT 
from  their  specific  baseline  in  this  area 
and  ensure  continuous  substantial 
progress  until  all  eligible  children 
receive  required  Part  C  Transition 
planning  in  a  timely  manner  when 
exiting  BabyNet.  DHEC  will  monitor 
each  BNCT  to  ensure  that  benchmarks 
are  met  and  will  intervene  directly  with 
individual  BNCTs,  as  necessary.  In  its 
quarterly  report  to  OSEP,  DHEC  shall 
provide  monthly  summaries,  by  each 
BNCT  and  shall  provide  a  narrative  of 
how  DHEC  has  analyzed  and  responded 
to  the  data  provided  by  each  BNCT. 

Other  Conditions:  DHEC  agrees  that 
its  continued  eligibility  to  receive  Part 
C  funds  IS  predicated  upon  compliance 


with  statutory  and  regulatory 
requirements  of  that  program,  which 
includes  requirements  not  addressed 
specifically  by  this  Agreement.  Any 
failure  by  DHEC  to  comply  with  the 
goals,  objectives,  timetables,  verification 
or  other  provisions  of  the  Compliance 
Agreement,  including  the  reporting 
requirements,  will  authorize  the 
Department  to  consider  the  agreement 
no  longer  in  effect.  If  DHEC^  fails  to 
comply  with  the  terms  of  the 
Agreement,  the  Department  ina\  take 
an\  actions  authorized  under  the 
General  Education  Provisions  Act 
(GEPA  at  20  U.S.C.  1200  et  seq.)  and  the 
IDEA  at  20  U.S.C.  1401  et  seq  and 
1443-1445.  Such  actions  may  include, 
under  20  U.S.C.  1234c.  the  withholding 
of  Part  C  funds  from  the  State 
(consistent  with  the  procedures  set  forth 
in  the  IDEA  or  at  20  U.S.C.  1234d). 

Signed  for  the  South  Carolina  Department 
of  Health  and  Environmental  Control: 

Dated:  August  20.  2003 
C.  Earl  Hunter, 
Commissioner. 

Signed  for  the  U.S.  Department  of 
Education: 

Dated:  September  9,  2003. 
Roderick  Paige. 
Secretary. 

Date  this  Compliance  Agreement  Becomes 
Effective:  September  9.  2003.  (Date  on  which 
Written  Findings  of  Fact  are  Issued). 

BILLING  CODE  4000-01 -P 


Federal  Register    Vol.  68.  No.  217/Monday.  November  10.  20n.V\otire^ 


63941 


c 

V 

E 
c 
p 


U         Q. 

o 

I    § 

lU  c  ^ 
•o  «  (^ 

=  S5 

re  u  o 

S<o 

U  (A 

o  re  > 
4^  :=  K 
c  auj 

—       -J 

2 

lu 


re 

a 

& 


u 


<^ 


(2 

< 


O  "O 

•fi  ^ 

::^  c 

5::;  03 

cn  o 

<u  S 

(/I 


(J 

c 
ro 


CTT3         i 
C    C 

=5  "> 

u  c 
E  9 

c"« 
c  en 

•"  ^ 

-I 

O) 

cn  o 

•ie 

4J   I/) 

^^ 

T3   fa 
ro  Q. 

14— 

O    OJ 

■a   > 
o   o 

£  ^ 

OJ 


o  £ 


r-  —    l/l 

to 

U  n   '^ 
2   ^^1 

Q.  _  -ii^ 

O  iy  m: 
Va;g^ 

Z4-I      C' 

O  tn  -ii 

Z       2i 
<  E   CLi 


1^ 

< 

O 

lu 

Z 
»H 

-J 

lU 

< 

GO 


1      1 

re 


C 

'B 
S 

c 
re 

Q. 

E 

8 

3 


c 
re 

w> 

E 
S 

? 
a. 

s 

"Si 
IB 


2    ^^ 

o    ^ 

o     ^ 


E 

I 

oe 

4rf 
C 
« 

E 

VI 
W) 

S      c- 

<     -o   a; 

±:     ^   i 
.5     ^   - 

Vn       LU     3 

A      X   cr 


E 

4-' 

tn 

4—'        fU 

'^    ir 
>     OJ 

re  "a 
O    u] 


ra 


s 


c 

T3 

C 
fO 

I/) 

O) 

■o 

OJ 

o 


tn 
Ol  o 

i  ^ 
I" 

o  ^ 

O    ro 

tn 

-6  .9 


u 


_5 

3 


O 
O 


re 

3 
u 

0) 


w 

■> 

c 
O 


oc 

a\ 

c 

o 

c 
o 

Z 

a 

LU 
(/) 

o 


fM 


a 

■D 

c 

tn 
cn 

c 
'.^^ 
<u 

E 


0-' 

tr 

3 

cr 


to 

CTl 

c 

o 

t    a. 


O  o 

±;  ^ 

3  Oi 

tn  c 

^  t; 

ro  0) 


3 
tn 


^   c 

Q.    CD 

E  ^ 

O  1- 
g   X3 

u   OJ 

°  E 

5-  a.- 
c  > 
ro   '^ 

<^  ^ 

c    c 

<L)    ro 

^  LU 
O   X 

"S  "O 

jr   o 

§1 


u 

ro 
Q. 

c 
a; 

E 
<u 

k_ 

3 

cr 

<v 
t- 


tn 
O 


C 
ro 

-E      o 


1j 
it: 

c 

GJ 
t- 

3 
U 


id" 

c 

E 
c 
o 

> 

c 

o 

fo 

3 
.^^ 
m 
c 

cn 

c 

u 

c 

u^ 
c 
o 


cn 
u 


c 
o 

E 


c 
£ 

3 


o 

o      = 
c 

:-E    E 

>        CJ 

~      5 

tn 
O 

> 

o 


Q. 


o 

01 


tn 
c 

r— 

c 
c 
o 

1  I 


r' 

QJ 

fT5 

T3 

Cl 

> 

CJ) 

C 

c 

Cl 

? 

tn 

_o 

>- 

fO 

o 

5 

o 
c 


CJ 

I/! 

u 
LT) 


u 

re 

cn 

c 

3 

c 


re 


5? 

a;  "= 

o  ■  - 

c  tn 

TO  aJ 

■^■^ 

E  .a^ 
O    u 


"O       _ 


in  tj 
c  OJ 
<iJ    b 

3  2 
^£ 

O      4-. 

x:  f^ 

*J  *^ 

3  ^ 

ro  o 

^^ 
O  CTl 
!^     C 

^? 

3     CJ 
tn 
t/i 


2    CJ 

CJ  "9 

c    > 

CJ    o 

^^ 

iQ   ^ 

—       4-J 

oi  !5 
i/i  .£ 

~   k- 

t;    Cl 

CJ     >_ 

X    o 

CJ   wT 

|.i 

U   §■ 
xr 


CJ 


cn 

c 

c 

ro 


■CJ  "O 
C     OJ 

g    "5 

3   < 

*j   LU 

C   *^  -^ 

—    v*_  _, 

.    O  -D 

^U  i 

'(_)    -^  CJ 

£  (J  ^ 

cr.  TJ 

CJ     ^  _ 

^     GJ  y 

Q.  S  -^ 


o 


E  S 


^  o  cn 

■^  f- 

C  CJ  - 

CJ  r-  "O 

TO  5=  _3 

C  ro  C 


CJ 


i^        > 


CJ 


E 

ro 

cn 
o 


ro 
CJ 

OI 

c 


—      LJ 

4-'       L_ 

CJ    Cl 

*:    £= 

i| 

2^   _ 
o  t  .^ 

^    fO    c 
CJi  o    ™ 

■c   £-  o 

O    »-    to 

S  £ 

CJ 

B   E 

ro    . 

"g    - 

^^ 


C 
O 


ro 


a 
Cl 

O 

t_ 

CL 

^   -C  CJ 

Q.  -r,  tn 

E^  3 

CJ  -^ 

-     1/1  "O 

3  C 

;/)    'C 

S   "° 

O     CJ 


o 

c 

-C 


1^   o 
Q   o   c 


63942 


Federal  Register   V 


<y 

C     CT 

>- 

nd   special 
milies. 

> 

x: 

01 

.11 

a; 
E 

1 

1^  E 

c 

4~J 

TO    TO 

C   T3 

■0 

14- 

(LI     0) 

<v 

^     L. 

k_ 

E  tq 

ti 

J£     QJ 

oi  c 

I— 

"3   ^ 

C    4-1 

4-' 

^^ 

i_ 

0 

.2  -o 

T3 

u 

to   c 

C 

—  -o 

to     TO 

fa 

c    "^ 

(U 

QJ 

to 

TO 

0     QJ 

a» 

QJ 
U1 

2E 

T3 

?^  E 

x: 

TO     TO 

O 

E   a; 

4^ 

Q.   to 

o-  2; 

QJ 

TD 

c 

i3 

o  2 

(U    Q. 

3 
c 

QJ 

TO     ^ 

f-.    to 

c 

?i     3 

X) 

tTi   fc 

>*- 

-    ? 

TO 

,9  =5 

3 

to 

-Is 

to 
QJ 

OJ 

cn  ^3 

OJ 

'u 

JD 

D     C 

0 

^   X3 

^    C 

to     TO 

c 

CTI 

O     O 

C 
OJ 

QJ 

■qj 

■^     rtJ 

OJ    ^ 

QJ 

"to 

QJ 

"5     C 
>     TO 

T3 

t4— 

■^-i 
ra 

^ 

a;  T3 
E  3 

OJ 
U 

2^ 

Q.— 

0 

c 

4-> 

QJ     U 

c 

0 

0 

w-     c 

TO 

n\      -^^ 

0) 

'3    — 

E 
0 

u 

QJ 

4-'       to 

■c 

3 

cr  ■" 

TO     QJ 

OJ 

c 
a; 

>    u 

QJ 

0 

tj 

1 

4-/ 

c 

TO     0 

QJ 

I— 
0 

2 

4_l 

£^ 

QJ 

C 

u    0 

14 — 
C 
QJ 

c 

>    § 



s  :i5 

0 

o 

i 

3  > 

4-» 

u 

s:^ 

CLO 

^ 

"(5 

c    ^ 

i2 

2" 

TO 

4-* 

fD     nj 

c 

to 

c 
E 

■2  1 

8  - 

a; 
E 

3 

c 
CD  ,5 

to 
u 

QJ 

c 
o 

u  

fO     fO 

I— 
*-> 

:e  e 

C 

L_ 

L_ 

to 

TO     0 

C 

> 

■-   c 

C 

"2     3 

QJ 

x: 

OJ 

(U    CD 

X3 

C 

5 

■a 

U 

TO 

s  ^ 

T3 

c 

^^ 

TO     c 

QJ 

ro 

to" 

0 

(/I 

?i    <^ 

QJ 

QJ    -, 

3 

^ 

i/> 

k_ 

u    0 

4—' 

(T3 

c  a> 
0  c 

3 

TO   "O 

QJ 
XI 

^ 

S  2 

QJ 

0 

to   ~ 

1 

v^_ 

OJ  .-^ 

U- 

to    > 

o 

.^  § 

Q. 

TO     0 

to 

c 

J-* 

c 

E 

QJ 

_     Q. 

g 

k_ 

TO 

to 

t 

1-    l/l 

"0 

sz  — 

a. 

(V 

d 

01 
c 

0    QJ 

(-J     ? 
-^    to 

QJ 

4^ 
TO 

'i_ 
CL 

f^ 

2  8 

c   c 
0   ro 

0  2 

C    to 

0 

■  • 

CL   ^ 

Z   E 

0  .E 

< 

lU 

TO     ^ 
(I'    S       ■ 

15  a.  1^ 

o 

3 

ri 

(N 

n 

ro    TO    o) 

mm 

^^ 

^_ 

5|  2 

s 

s 

0 

o 

0 

u 

0 

Federal  Register    \'ol    68.  No.  217 'M 


(T3    <^   „ 

tn    ^  LU 

^  !;o 

^  O 

c   "O    -^ 

<D    5    £ 

E   o)   to 

o  -^    (^ 
jn  =  -D 

TO  ^ 

■^   "^   c 

m      '^      OJ 

w)  x:  "D 

,-    <i^    F 

■p     O     ;_ 
QJ   *-'     O 

.^     ^     01 

—  .9;    q; 
c  .-t!   ai 

o  <   ^ 
Po 

U1 

x:   c   cr 

^  ^,   iJ 

ro    CU    >- 

<i^   E   >. 
u,  2f    ■ 

<U  ■=    <X) 

■^^^ 


1/1 


2£ 


C 
>• 


E  E   fo 


13 


-^  °  in 

uj  c  c: 
CO    tu    i' 

eI« 

tea; 

o  o  it 

—  '*-  i_ 
TO  o  — 
>  01 

t:  Z  *. 
5   ro  -o 

o  o  -^ 

k  9-  i^ 
Q.  Q.X: 

$  S  E  § 


c 
E 

OJ 


onda\-     \.::\enihf'r    10.    2003  A'.-tjr. 


C 


63943 


^ 


re  a 

Q  E 
o 
u 


re 

O 


V 


re  ^ 


o 
u 


c 
o 


> 


"5 

V) 

Of 


u 
re 


V) 


ti 

< 


I/) 
c 
o 

tJ 

c 

TO 

C 


TO 

u 


Z3 

o 

LO 


E 

>- 

CO 

U 

TO 

a. 

<u 

x: 

x: 
(J 


c 
o 

13 

CJ 
^_ 
Z3 
4-' 

u 

L_ 
4— ' 
U1 

|- 

o 

Q. 

"to 
E 


to 
> 

a: 


I 

O 


^  i 

i_     TO 

5^ 

E  - 

E    en 
o  c 

o. 

^   _C0     TO 
O     TO    '^ 

..-J    Lo  x: 
o  -e 

I/!      Q.     > 

•Ci    O    5- 

TO     "^   ^ 
C    £     TO 


TO 

E 

!  J3 


g    Q. 

=3     O     n 


en  TO 


uT  £^  u 


<D 


t/l 
CD 

c 


if)  ^   a 
c   c  t:  — 


TO 


C 
TO 


TO 

OJ 
(V 


ZJ 
CO 

c 

CJ 


OJ 


m 

O 

a 

. 

o 

o 

> 

•o 

o 

rx 

4-J 

OJ 

CM 

TO 

■o 

._ 

o 

l/l 

\J 

m 

CTi 

GJ 

c 
c 

^ 

c 

3 

>~ 

jT 

TO 

' — ) 

C 

u 

-) 

TO 

( 

C 

U 

TO 

TO 

I_ 

n 

x: 

1—1 

lU 

v*:: 

u 

TO 
(/) 

o 
a. 
o 


o> 

ro 

13 
CT> 
C 
_TO 

■o 

OJ 
hj 

"to 
c 

LU 

to 
O 


E 

X3 
3 
CO 


o    ^  ^ 


TO 

en 

a 


CO 

_>- 

TO 
C 
TO 


t 
TO 
Q. 

-:;;  co 

ro  c 

OJ  TO 

■^  3 

J_      f-  OTI 

■^  i;  CJ 

O    I  w 

s  -a 

OJ  TO 

u 

c  <u 


■D     ^ 

C 
TO 

CJ 

■^     TO 
C     CO 

2  ^ 


T3 

C 
TO 


O 

c 

^     m      _^ 


Q  ^ 


> 

_TO 
CO 


C     TO 
TO 


TO  -a 

_TO     b 

"to 

C 


> 


CD  ^ 

^     TO     TO 
CO    X    CL 

cn  ^  x: 


^.       —       —f      tw 

^  5  -o  £ 


c  ^ 

Q-   ex 

E 

o 

o 


>  o 


^ 


GJ 


Cl    03 


TO 

TO      O 
Q.   Q. 


O     O 


TO 

Q.   *^    T3 
TOO,' 

CD    Sn 


o   -i^ 


1-     Q. 


QJ 


o  IB  uj  < 

CJ    CO  rsl   ^ 
c/) 


CL   Q.  TO  ir 
< 

T-l 

I 

to 


"t^    CO 

O 


o  5; 

C      *-      ZJ 
u.     .^^     <_; 

3     TO     C 

-o  s:  ^ 
ro-al 

O    _2J     TO 

H 

Q.    E 

E   ^ 
cr 


c^     „~ 
c  "^ 


CO 

cn 

c 

T3 

TO     C 


CJ 


_aj    ro    cl 


s 


TO  CJ    '-' 

c-  ^ 

OJ  E:  tr 

c  cn  TO 

•=;  <    Cl 


Q.  Gj 
TO     ^ 

■Q  TO 
C  ^ 
TO     CL 

£    ^  rM 


c    o    <-> 
E  ^  rN 


I 


J 


5  -^ 


^|6 


I 


63944 


Federal  Register/ Vol.  68,  No.  217/iMonday,  November  10,  2003/Notices 


n  a 

o  E 

o 


n 
Q 

II 

E 
o 
u 


c 
o 


> 


3 
U 

« 
2 

« 

> 
< 


O  _ 
O  S 
rsi    c 

E  5  S 
^  z 


c?5 


10 

oi 

k. 

o 


< 
O 


in 

3 

4-1 

UJ 
O 


P 


2  5 
o 


E  ■> 


c  "a 

2  Q. 

■*-■  5 

c  o 

I— 1  u 


QQ 

I 


T3 

<v 
>  o 

QJ     4-J 

1-     c 
Q.  O 

ii  E 


s 

o 
rsi 


C 


c 
E 

QJ 
OJ 

L- 

< 
o 

E 

■a 

c 

I-. 
o 
E 


< 
O 


> 


s 

o 
rsi 


m 


E 

■o 

c 

o 

E 


c 
a; 

ra 

QJ 
^-^ 

C 


c 


■o 

QJ 

c 


c 

QJ 

E 
a; 

QJ 

< 


O  CO 

ctfO 


E 

CD 


i3 

c 

E 

E 
o 
u 

QJ 
> 


■ 


C 

g 

c 
in 

QJ 

Q. 
O 
k— 
Q. 
Q. 


Ol 

o 


T3 
Ol 

I— 

'3 
QJ 

L. 
C 


OJ 

u 

c 

.2 

Q. 

E 
o 

u 

U 

Q. 

QJ 
U 


!5 

in 

U 

LU 
X 
Q 

OJ 

in 

c 

LU 


'J- 

O 

o 


3 
C 
00 


01 


O   CD   = 


c   -^ 


S| 

I/,  -g 
c  c 
g   2 

Si 

«3  QJ 
4^    qj 


■a   c 

a; 

.S£!   o 


in 

u  ■  * 
o 


If) 
O 


o  o 

c  ,E 

o 

c  -a 

ro  QJ 


QJ    -^ 
QJ 

-^  ti 
^.- 

I   3 

•j^    in 

OJ    2 

E  -D 

q; 

QJ   < 

<  z 


in 
■o 

QJ 
U 
O 


■o 

c 
ro 

in 
c 
g 

in 

O 
4-' 

c 

4—' 

c 
o 
1-1 


s 

o 


SI 
ID 

z 


o 
o 

CM 

o 
(n 

^, 

OJ 

E 

> 
o 


s 

CM 

<n 

E 

1 


;;CL 


in 

c 
o 


c 
in 

in 
OJ 

■o 

_g 
u 

c 

x: 
4—' 

■a 

QJ 
4-' 
C 
QJ 

E 

_QJ 
Q. 

E 

< 
O 


01 

£.  xf) 
E  o 

1:  o 
o  ■" 

QJ 

QJ    c 

"-•    fc 
O  -O 

Q.  in 

1-  in 
O  c 
O 
in  p 
q;  u 
g    c 

"q;    i^ 

T3 

•-      QJ 

-J      4—1 


UJ    vif     V} 


« 


^ 


O 

c 
■o  o 

QJ   -^ 

■>    C 

QJ     (\3 
C^     m 

T3 

C 

fa 


O 
Q. 

QJ 


01  fO 

QJi 
i=!'-o 

1^  ■ 

o 
u 

c 
o 

c 


r^     >■ 


LU 

cn 

o 


^  ^ 


(^  2 


o 

10     ^ 
10     P 

OJ     § 

2? 

Q.    T 

1^ 


QJ 


U     CTl 

nj   ra 


OJ  I- 

4-'  QJ 

ro  -5 

1  = 

1-  m 

Q.  m 

Q.  OJ 

(a  JJ 

O  CL 


OJ 


c 

QJ     C 
QJ    QJ 


fo    c  — ' 

O 
Q. 


C 
QJ 

E 

QJ 
QJ 


T3 

C 

ra 

in 

c 
o 


tJ 

Ol  ro 
«t    in 


QJ 
Q. 

_g 

OJ 

> 

QJ 
T3 

QJ 


■o  ^ 

QJ 

QJ 

JD  •• 

in 

=  cn 

$  E 

QJ  .£ 

^  LL 


QJ 

OJ  ti 
^  E 

■5^5 


QJ 

fO 

3 
CT 


k-  fO 

«—  4-1  QJ 

in  in  "D 

m  c  '> 

S.i  I 

2  tJ  0: 

in  OJ  y 

q!  2  u 


m 

c 
g 

_ra 

3 

QJ 

u 


fN 


^ 


C   u_ 
QJ    O 

5"  OJ 
*<     in 


< 
rsj 

&) 


XJ     -3    QJ 


m 

rsi 


•-^      QJ 
4-; 
5-     fNJ 

QJ 

^    'A 

11 

O   Ll_ 

(_)  ■. 


a. 

§2 

o 

Z    § 
00    43 

O    C 

t  E 

(D   Q 

■a 
QJ    m 

C     QJ 

QJ  -a 

E  '^ 

^  o 

Q.   Q. 

.i  a; 

4-> 

c  .> 

?" 

^  ■»-' 
on  5 


(U 

■g 

■> 

o 

k- 

Q. 


OJ 

4-> 

3 
X3 


(/; 
TD 

Ol 

c 

OJ 

x> 
in 

OJ 

u 
c  o 

(TJ  U 

to    4_, 

>1 

Q.CD 
Q._ 


in 


r 

re 

iy 

0> 

£- 

0 

•— 

QJ 

U 

C 

oi 

lO 

0 

c 

13 

c- 

(C 

m 

Q- 

UJ 

W 

0 

0 

?■ 

K 

t 

b 

0 

J 

tn 

SI 

Q 

3 

C 

75 

G 

ni 

a 

ii> 

(T 

8 

1 

a> 

■□  « 

« 

O) 

r 

< 

s 

0 

<n 

n 

11 

D 

0 

F 

u 

3 

m 

c 

a 

c 

0 

TV 

ro 

r 

IJ 

<^ 

r 

1— 

0 
00 

Federal  Register    Vol    68.  No 


Monddv,  November  It),   JOO,-i    Notice'; 


63945 


? 


4-*  .m 
re  a 

Q  E 

o 


re 

Q 

4^     — 

re  u 

E 
o 
(J 


c 

iS 


O 
o 
rsi 

o" 
m 

i- 
<v 

E 

> 

o 


10  -rj 

Q.   O 

_   JZ 

(J 


^   o 


■5  m 


I- 


XI 

(V 


(E  E 
cu 


Q.  D 

2    Ol 


^^ 


.9  "D 
to   -Q 


^  —  ^  > 

re   a;  a;  :^ 

i-   (^  p   c 

E  u        Ol 
Q.  a; 


CQ 


ro 


^    <2  ro 

O   ^  C 

>-TD  o 

?  a;  o 


i/i 

-^ 

0' 

1- 

c 

n 

0) 

o 

0) 
Q. 
LO 

x: 

c 
TO 

5 

(0 

■■a 
o 

1- 

LO 

k_ 

4—' 

i3 

B 

in 

o 

lO 

c 

3 

TO 

O 

4-» 

■^ 

*4— 

r 

I/I 

k^ 

(TJ 

3 

V 

Q. 

C 

K 

F 

■D 

fi  1 

(J 

Q. 
Q. 

O 
O 

to 

sz 

re 

CJ 

OJ 

01 

*4— 

J_ 

n 

S 

U 

QJ 
1/1 

3 

CU 
i> 

4— ' 

■a 

c: 

4-^ 

c 

W) 

L- 

to 

QJ 
LO 

2 

O 

r> 

D 
Ol 
J—' 
TO 

o 

t5 

OJ 
u 

m 

4-/ 

Q. 

k- 
O 

c 

< 

o 

i- 

to 

c 

^—4 

• 

rg 

(/> 

O 

ro 
C 
o 

rsi 


ro 

QJ 
XI 

E 

u 
Q 


C  Q. 

TO  LU 

to  CO 

-  O 

TO 

C  4^ 

OJ 

"O  .-e 


F 

u 

XI 

-3 

m 

O) 

■o 

■c 

u 

c 

o 

TO 

1- 

■i^ 

U 

c 

(>J 

TO 

(/I 


c  >*= 


c 

O    1/1 

■r;    to 

ti 

<    Q. 


Q. 
Q. 
TO 


(/I    O 

c  'i: 
<u  _TO 

D 
D1 


U 

^x   oT 


Ol 

"5  ^  ;/^ 

a>   c    c 


1^ 

TO 

c 

O 

u 

TO 

■D 
C 
TO 

Ol 
C 
Ji^ 

TO 

E 

c 
o 


LJ 

■o 


"O 

<D 
to 

TO 

TO 
"D 

_c; 
X 
TO 

oJ 

k_ 

C 
TO 

OJ 
4— ' 

TO 

k_ 
Z) 

TO 


O 
I" 

X 

_TO 

TO 
> 

TO 


to 
c 

LU 


0) 

> 

o 


ro 
O 

o 

fN 

o" 
ro 

X 

£ 

cu 

CL 

CD 
LO 


QJ 


5 


c 

O    Ol 

la 

\— 

Si 
■a  -S 

O)    _TO 

i  I 

i5     TO 
Q.  in 


E 

to 
>- 

to 


TO  <-~ 

c  o 

CL)  TO 

E  ^± 

X  -° 

O  ro 

Q  CD 


to     O) 

QJ  x: 


O     TO 


TO 

to 

C/l 

u  x;   TO 

CD  X 


C     Ol 

■^    c 


TO     -. 

c:    c 

3 

c 

tj 

TO 


"O 

c 


on 

CJ 

u 

u 

TO 


ri  U 


TO 

*j  t- 

C  3 

QJ  to 


t  15 

TO     TO 

a.  -o 


X 

IB  ?^ 

O     CJ 


X 


"O      ^,    *; 


Hi        O        C 

< 

to 


TO 
Ol 

*-^  m 
to  ^Z 
Cu    ro 

X  -o 


V  o 

TO  Q. 

Q. 

10  Cj 

o  "5 

.to  O    ' 

a;  ^ 


_to 

TO 

3 
C 
TO 


TO     C 

II 

>     Ol 

c 

TO     i_J 
"D     C 


C 


u 


^  X 
Q    TO    o 


a 

c 
cu 

E 

_GJ 
CL 

E 


I/; 
C 

O 

> 


c 
c 

'4-> 

X 

-o 

TO 


£1 

TO   X 

QJ    ^~. 
U      LO 


X    - 

c  t, 
o 


c  ^ 

Q>  r-,^ 

E  g^ 

Q-  3 

E  o 

•-  c 


X3  - 
TO 

TO 

&t 

;/!  Xi 
CJ  re 
Q   CD 

CD 


o   E 

QJ     Q' 


"2  t^ 


3 
XJ 

c 
o 


-=    o 

CL  -^ 


LU 
LO 
O 

X 

■D 
QJ 
> 

O 

CI 
CL 

TO 

C^' 
X 


B 

B 
1 

E 

3 
(A 


w 

> 

ro 


TO 


to 

re 

XJ 


re 
X 


^    c 


!^  E 

c;  1/1 
:Q  O 


t  X 

—     CJ 

X 
c   -- 

2  E 

3     OJ 

u    u 

U     CJ 
TO    Q 

O     TO 

7=       C 

X     TO 

TO    X 
>    -^ 

TO      ^ 


er- 
rs, 

bi 
c 

X 
c 


0-' 
10 


to 


=  =•     TO 

^  O  c    re 
to  rsi  UJ  X 

u 

LO 

O 


r 
c 

CL 

O 

TO 

re 
X 


u 

r 

TO 


>- 

X 
TO 

"c 

3 
O 

<j 


C 
X 


E 

to 

cn 
c 


c 
c 
E 
>^ 

c 

Ol 

TO 


> 

IT 
C 

c 

X 

c. 

k_ 

d 

E 

c 


X 

c 
re 

c 

Ol 
to 

C 

Q 


c 
o 

t3  CJ 
o 


ro 

O 

o 

rsi 

c" 
m 

k^ 

X 

E 

GJ 
> 

O 

2 


Q. 
LU 
LO 
O 


o 

CL 

c 

1/5 

CJ 
Ol 


TO 

E 

E 

3 

LO 

E 

X 

Cn 


QJ     QJ 
X     > 

•^  t; 

-   c 

CL    O' 

re  ^ 
o 

LO 

E   E^ 


LU 

00 

C 


X 

Qj 
X 


o 


Q^    > 


•^i     CJ 

-■ 

— 

CJ 

Q.^ 

i 

^ 

X 

^ 

s 

TO 

^  ^ 

r^. 

r 

X       LT 
C       LJ 

re 

TO 
Pv 

i-' 

< 

re    4-; 

LO 

Ol   . 

c^ 

c 

i- 

C       LO 

-' 

5  ti 

C      O! 

O     C 

^ 

o 

? 

CJ     TO 

monit 
(Findi 

F 

■^ 

a:  t 

^ 

a 


< 

LO 
O 


o  — 
HO 


63946 


Federal  Register /\'ol.  68.  No.   217/Monday.  November  10,  2003 /Notices 


^ 


ta  aj 

Q  E 

o 
u 


u 


?-5 


ra 

o 

O 

rsi 

c 

o 

o 

n 

4-1 

i_ 

u 

OJ 

n 

a 

E 

OJ 

o 

> 

u 

o 

c 
o 

'S 


9) 

> 


3 
Ut 
V 

Of 

£ 

re 

V 

s 

« 

> 


o 


8 

c 
ni 

c 

T3 

C 
ro 


I/)     (V 


Ol 


T3 

C 

cn  o 

^  -S 

OJ    5 


<     O) 

E  12 

o    i/i 


QJ     QJ 


C 


10  X) 

O)      QJ 


0^ 

> 

c 
o 
u 


m  ,  r  Ol 


1/1 

OJ 
>   : 

ro 

c 
cu 
l/l 

0) 

\^ 

Q. 

0) 


u 

c 

ro 


ro  o 
-t^  in 

01  21 


ro 


OQ 
I 


C    CI 

"  a! 


.t  -D  .b  i3 


-  i5 
c  c 
ro  o) 
Q.  E 

rf  -^ 

^^ 

ro   g^ 

3    O 

SI 

L. 
i-> 

ro 


■o  .£   c^ 

^  E  -5 

•^  ^-S 

io  O   .^ 

O)  o    >- 

T3  ■<-'    ^ 


o; 


.,     •-  ro 
^   §:£ 

>  3  ^ 
-^  ti 
c  ^  2 

fe  >  •'-' 
O  to 

a.c.y 

.E  -^  SS 

.•=_>.  ro 
§   ro  -a 

c  ^  ^ 
c   ro  ro 


ro 


to 

OJ 

u 

■■d 
ro 

Q. 


Q.  O 

_  u 
tn 
O)  — 

o        cn 

<=>-  o  O 

■ro  f  2 

ro     CD   Qj 

E  ^  ^ 
o  - 


s 

o 
rsi 


>. 
re 


:^    f 


T3 

C 

ro 


Q.  . 

OJ  ■> 

JD  OJ 

QJ  o 

E  ^ 

E  i5 
ro 


5 

o 


QJ 


OJ 
tf 

E   3 
QJ   cr 


OJ 

it 

ro 

Q) 


(/) 


QlT3     QJ 

un   ro  t; 


§13 


lO 


cn 

c 


QJ 


Ol 

c 
'c 
'ro 


i  ro  ^ 

C  QJ 

QJ  *3 

="  9- 

^  E 

O  u 


ro 

QJ 
*-" 

!  '^ 

T3 

C 

ro 

CJ 


?Ln 
.EO 
o   o 


c 
ro 

c 
o 

QJ 
> 

QJ 


.E  tj 


o^ 


cO 

o  o 

■*=  •" 
ro  u 


l2 

_   c 


_QJ 
-Q 

_ro 

ro 
> 

ro 

0; 


ro 
ro  CD 


LU 

X 
Q 

>• 

"O 
QJ 

_  V 


QJ 


"a 

OJ 

E 
to 


I/) 


O 
Q.    „ 

QJ     to 

^   ro 
cn-Q 


XI 

3 

to 

to 
c 
ro 


u   to 
10  ■> 


QJ 

u 
c 
CT>  ro 

if 

C71  C 

C     O 
O   U 


to 

to  y> 
c  u 

ro  LU 
QlX 

QjCi 

^^ 

ro   o 

• — '■   k_ 

^  '^ 

Q.  to 

OJ     to 

>-     QJ 

>--o 

>-   "O 

^    ro 
ro  T3 

3     C 

o"  ro 


o 

Q. 

QJ 


to 
QJ 


O 

C 


ro    Ol  QJ  3 

3   c    y  -a 

■D  .E    o  o 
ro  "— ^  '^ 


C31 

C 


c 
o 

E 


c 
o 

ro 

QJ 

E 

_QJ 
Cl 

E 


c 
'ro 


■o 

c 
ro 


Q.  .E 


^   c 
O    ro 

'2:  "^^  '^ 
ro 


CM 

E 

o 

u 


I 


qjI-Q 
4-' ,  ro 

to      4-J 

tOiLU 


CO 


c 


c 
o 

E 

QJ 
*-* 

lO 

c 
o 

c 

QJ 

ro 

k. 

QJ 


T3    QJ 

ro   to 

o 


_qj 
3 

■o 

QJ 
to 


X3 
QJ 
i/l 
3 
U 
O 


g^S  tJ  E  ^ 
•c   2  2   ro   o^ 

E   c 


>,  o   ■- 


C  -lii 


to 

E 
ro 
c    QJ 


to 


:§  t; 

to     O 


CD 


ro 


QJ 
QJ 
CL 


.■el  CL  t: 


c 
o 


to 

c 
ro 

Q. 


(N 


^-^^^ 


C   P 


rsi 


to 

(J 


o   5t  c    o   o   ro 
U    £  tc  U  U  (N 


CD 


to 


T3 
QJ 


O 

C 

-t-> 
3 
J3 

O) 

C 

T3 

3 

c  .E 

13  ..2 
S  g 

CT  4-« 
QJ     I/) 


t:  E 
£  § 

Oj  ro 


E   t 

o  <u 


T3  >- 

C  QJ 

ro  E 

1  I 
u  p 
ro  CL 

QJ  *J" 

^  E 

QJ  CL 

■£:j  OJ 

E  ^ 

QJ  "O 

■iJ  _ 

to  Q. 

to  IX. 

QJ  -' 

1  =:■' 

2  .2 

QJ  4-1 

4-1  ro 

ro  3 

4-1  -= 

irt  ro 

to  '-' 

m  ^> 

..  o 

m  '£ 

(/)  c 


u 


ro 


_     10 

Q.E 


ro 

QJ 


E 
o  . 

^  a» 
^1 

.5  ro 

u  x: 
c   u 

u— 

ro 
^--^  c  . 

QJ  .2 

o   •'-' 
g     O)    to 

s^  „ 

c  c  o 
o  ro  o 
c     ^^ 

-   I^b^ 

13 

c 

QJ 

k- 

ro 


OJ 


>^ 


to 
ro 

QJ 


to 

a; 


T3 

-o 
ro 


2       U 


cn  52 

C     QJ 

c  :g 

c    > 
o  ro  o 

-■^^ 

1^^   </? 

^  E  > 

i=    >  4-> 
2  o   c: 

O    k    OJ 

y  E  I' 
ro   £   i- 

.S2  ro  > 

10  T3  O 

ro  y_  c 

J3  3  QJ. 

fA     —       C 

ro   15  X3 
QJ   ro   Q. 

^    C7>'<-J 
QJ    C  p 

,-   O    ™ 
w;  o>  Q. 

^  S  -^ 
ro  o  QJ 

,_   ±3   XI 

.2-c.S 

.E   P  u 
-0^0 
o 
o 


4->  ^      ll 


^-v  o 

4-> 

C  T3 
4->  QJ  QJ 
QJ    C    W 


ro   OT 
CD  < 


2i 
o 


a 
c 
■o 


a. 

UJ 
CO 

O 
o 
i 

i  , 


2 

CO 


8 

c 

£ 
'u 


s 


C    c 

g  7; 


CJ 


o 

(O 


Federal  Register /  Vol.  68.  No.  217/Mondav.  November   ID.  20n3'Nntirf 


15 


ra  oi 

Q  E 

o 
u 


ra 

Q 

II 

m  V 
*"  QJ 

E 
o 
u 


c 
o 

*3 


> 


3 


(0 

» 

Of 

lA 
V 

> 

■•6 


-o  fe 

E  t 

I/)    Q.  X)  li. 

a  <u  c  oi 


^   =   fN  ^ 
b     >   O  'g 

X.   TO  n   t 


I/) 

CD 

c 

Si 

E 


CO 


c 
o 

E 

E 
o 

^   > 

13     >- 
C     1- 

if 


c 
o 

E 


QJ 

cn 

TO 


tn     .b     .^       to 


c  _ 
en  c 
<u  ■" 

^    CD 
T3  -£= 

C  ■" 

TO 


S  -D    0) 


TO 

C 

o 
o 
u 


63947 


n 
o 
o 
rsi 


-t-j         ro 


o 
O 


ii2  c  >r 

U  .2  ^ 

m  5  = 

>*_     TO  "tr 

o  >  o 

0) 


c 
o 

J/) 
> 

o 


O   T3 
TO   = 

CL)  x: 
U 

o 
TO    tn  -C 

TO 

QJ  i; 

c 


TO  C 

en  ^ 

O  o 

•4-' 

S  QJ 

>  -fci 

O  '^ 


c 

TO 

.i-j 
C 
QJ 

E 

Q. 

_o 

QJ 
> 

T3     OJ 

U 

"^     > 

to  c 

U_    QJ 
>— 4     i/l 


_aj 

jD 
TO 


CO 


3        ro 


5-6 

o;  TO 

TO 

1/1  o 

-D  "" 

QJ 

QJ   -^  ? 

^   TO  O) 


c 
q; 

E 

QJ 
> 

O 

E  f^l  g. 
or  £; 


TO 

4-1 

TO 

■o 

QJ 
C 

'"q; 

10 
TO 

jn 

QJ 


QJ 


:=    tn    •  • 

5     QJ    CT 

U  o  .g 


c 
^  o 

TO     TO 
QJ    C 


CD    en" 

c 

QJ 

c 


o 

E  -o 

O    Q^ 


o 


QJ 


QJ 
U 

c 

TO  C" 

Q.^ 

E  Q? 

O  (-si 

O  rs; 

u-  to" 

O  rsi 


J3    2 
CD    OJ 

m 


QJ    . .: 


6 


m 

>• 

o 

1. 

o 

q; 

rNi 

■c: 

TO 

o 

3 

m 

CT 

L- 

QJ 

XI 

QJ 
> 

O 


O 

ti 

TO 

QJ 

■D 

fll 

1_ 

r 

TO 

■i-^ 

T3 

QJ 
4^ 
C 
CJ 

E 

o 

■D 

c 

TO 

|£] 

■e  CO 
E  O 

-D     O 

^•^  o 

>~   cy 

TO     "- 
C     >~ 

TO    "C 

TO    t 

•<-'     TO 

-5     ^ 

O   o- 


§ 
O 

n 

E 

I 


lO 

O 

o 

4^ 

^ 

t! 

E 

^ 

3 

(/) 

4-> 

.1^ 

ni 

b 

L. 

■^ 

£ 

CD 

c 
to 

15 

Ql 

s 

1 

S 

IQ 

lO 

c 

n 

E 

(3 

fc 

o  -^ 


CD 


CJ 


'b 


CD     TO 


*->    o  ■^ 

10  O 

O    QJ  O. 

o  r^ 


s  ^ 

<E   E 

,  O    CJ   ^ 


CH 


Q. 


TO     >•     C 

TO  "^   .i^ 

-^^^ 

C     b 

CJ     TO   XI 

TO 


CO 

O 


O    QJ 


CJ 


cy^  8 

QJ    TO  (_) 

CL   tri  ^ 

QJ  CD 

O   -C 

4-^      4-J  QJ 

E    in 

^       TV  TO 

U    IS  QJ 


LO     TO 

O      4-^ 

3 
to   XJ 

.if!   c 

TO 


0;     C 

cn  CJ 
■     E 


Ol 

> 

o 

Qu 
E 


u   cr 
c    c 

.!5  x) 
o 

CJ 

c 


Q. 

E 

o 

c 
o 

c 


c    c 

_TO     O 

^     TO 

OJ    .^ 

o  xi 
.5  8 

ClU 

E 

o 

O   CD 


"D     CJ 
TO     C 

O     Q. 


CJ 
> 

CJ 
T3 


TO 

E   ^ 


o 
u 


TO 


x: 

TO     CJ 
UJ    "O 

c 


TO     QJ 

C 
TO 

lO 
lO 

< 


>^£   E 


1/; 


CD 


O     ^ 


c 

-C    .-     TO 


E   E 


2        5 


=     CJ 

5   ^ 


GJ 
Si   -C    X3 
i:^    -^     CJ 


V)   E 

So 


■>  C       QJ 

S  QJ     1- 

^  E 

E  _aj   i/i 

''  Q.  £ 

I-  ,E  CL 


.    c 
CJ  J2 

TO  <U 
Cl    C 

E  .5 
o  "5. 

^  E 
c  o 
c  U 


TO 


o 

CL 

Cl 

C     u- 

GJ 

8^ 

E   fc 

O    Cl 


1 1- 


E 

TO 


Cu! 
> 

c 

CL 

E 


rsi 
< 

i 

to 


k. 

^vC 

i_ 

3 

JZ 

i- 

n 

u- 

TO 

k— 

XJ 

CJ 

"o. 

Cj 

TO 

r 

o 

E 

ch  a 
Icct 

■c 

r,i 

r 

o 

LJ 

c 

cn 

.    -^ 

TO     CJ 

c 

TO 

TO 

C,:    LO 

o 

h- 

cn 

< 

m 

in 

O 

1  a 

2  .5 


Si    ■- 
5*   C 


3^  rr 
cs  - 


63948 


Federal  Register' Vol.  b8.  No.  21 7 /Monday.  November  10,  2003 /Notices 


^ 


n  a 

Ci  E 

o 
u 


re 

II 

re  V 

E 
o 
u 


o 


n 


s 


2r 

C 


o 

rvi 


3     CT 


X)   13 


U- 


na 


O 
o 

o 

CJ 

c 

3 


O 
O 


>- 


s 

o 
rM 

•f-J" 
n 


ra 

3 
C 
rtJ 


s 

o 


O 

m 

c 

3 


Sl  o 


CM 


c 


>~^  ^  E  Sf 
3   3   fe  o  en 


m 

o 
o 


3 


> 


3 
Wl 

V 

Of 

£ 

re 
« 

0^ 


(A 


> 

< 


QJ 
'    QJ     U 

u  c 

i  C  ro 

ro  = 

=  Q. 


o 


o 

(_) 

c 
o 

c 

^  E 
ro  u— 
CU    O 


l/l 

ro 

QJ 


ro  •= 


Ol 

E 

3 
(/> 

O) 

ro 

1/5 

a; 

c 

"c5 
E 


^b 


_  ^ 

CQ    ro 

c 
QJ  ro 
x: 


O    X3     C     >:; 


QJ  x: 


ro 


ro 


c:   en 
t  o   c 


<v 


.:2    Q. 

Is 

O     O 


o  o 

^  g  en 

J5  ^  c 

Q.  QJ  O 

t 

OJ  ro  TD 

U  3  C 

c  CT  ro 
ro 

E  <Ji  -i^ 

o  O  5 

O)  ^     CJ1 

^  t  •  =    t 

ii  O  QJ     O 

ro  Q-  QJ   CI 

■*-'  QJ  d     GJ 

00  ir  fc   ir 


o 


o 

QJ 
rc 


Cl    1- 

2    QJ 


o 


>    ro 

Q;    T3 

JO    VI- 
U     O 

ro 
1/1 

^    i/i 

S3  ^ 

a   ro 

ro 

Q. 

LU 

o 


ro 

SI 


Q.   X 


ro  ^ 


p 
o 

.E    o  ^  Q. 

ro  >.>_  "" 

4— '  ■—  un 

ro    ^j  —    ro  »— 


CD 


5  E^  ^ 

:-  C  (/I  --^ 

>  *--      U  (^  i_l 

k.j  w    _  f-  ro 


< 


c 
1^ 

c 

ro 

i_ 

c 
o 

Q. 

3 


i/l 

^1  i 

Q. 

E  c 
,  o  o 

^   c 

5  o 
o  o 


,-  P 


i/i 
ro 

QJ 

ro 


T3  QJ 

QJ  '  CTCQ 

(/)  i  1- 

ro  i  ro 


< 


i/> 
c 
_ro 
a. 

QJ  li. 

>   T3 
Ol   T3 

"a   ro 


QJ 
u 
c 
ro 

"c. 

E 
o 

(_i 

c 
o 

c 


ro 
c 

TO 


'  o 

<u        o 

■^  I  J 

4-1      (/) 

I/)  ro 


QJ 

ro 


_  CD 

o  h  0) 

SZ   ^  JZ 

3    CO 

1^  o 
-  Si: 

oj  £  ^ 

C     E  QJ 

2  ro  - 

^  ro  c 

c  "a  o 

en  i_i 

2  <*= 

=    O  i: 

3  _^  O 

u.  -b  2 


T3 

QJ 

E 

3 
(/) 

in 

QJ 

t: 

QJ 


O    ^ 

ui     O 
QJ     CL 

5^ 

QJ 

QJ  -£ 
t/1    -* 

E  ^ 

QJ    (-O 

i-  o 


QJ 

u 

c 

.2 
■q. 

E 
o 
u 

w 

E 

ro 
^al 

ro  ^ 
E   o 

o 
o 
u 


■a 

QJ 
ti 


CD 


X) 

3 
I/) 

X3     QJ 
QJ    ^ 

it;   ro 

ro  JP 
H  a. 


i/i  O  £ 
O)  >*-  .= 
<^  k 

CT  cn  o 
o   c  .■*=; 

-a  I 

'=  S  ^ 
_ro   o 

ci-  -a  QJ 

a^  ro^ 
u    ro 

^  -  -£. 

c  t:  o 

'o  ^   «u 

UJ  Tj 

ro   o^^ 

'^  T3  G 

EQJ  ^  U 

>-  U  O 

^     .«  "3  1- 

LH  .!5  q;  Q. 


CQ 


o    - 


ro   1/1 
.2   ro 

-tJ      QJ 

■o 
ro 


ro 

c 

tup 

_QJ    o 

QJ     O 

CO  u 


ro 


T3 

QJ 
I/) 

ro 


QJ 
in 


c 

QJ 

E 

QJ 
> 

o 

Q. 

E 


Q. 

E  c 

o  o 

fNI  C 

o  o 


in 

c 
_ro 


?1 


QJ 
C   ^ 


0^  -a 
Ol  5 

ro   ^ 


ro 

c 

3 


O 


OJ 
u 


E  £ 


O^CD 


■ 

CO 


VO 


Q.  in 
q;   it. 

>  T3 

QJ   T3 

"o   ro 


E 
o 
o 

c 
o 

c 


o  -o; 

■^     QJl 

m    Qji 

E  b 

ro   o; 

OJ    u 


ID 


ro 


f^    ro 

Q.    i- 
3     "^ 

o   q; 

■^  -i^l  - 

^i 

r-    u 

c 

c  o 

~    c 


ro  u_ ; 
^_,  —  I 


■§    ^ 


< 

m 

I 

(J 


'cri  "2 


§  E 

QJ     >-, 
•  =    Qj;   w 

QJ     QJ;2} 

q:  T3  w 

o 


H  c 
u 


O 


o 

O 

S 

3 

o 

CO 


Federal  Register    \  oi.  b8.  No.  217    Monday.  Nnvembpr  in    2003    X, 


!!(  P'- 


63949 


^ 


iQ  a 

Q  E 

o 


V 


4-1 

(0 

Q 

c 
o 


?-2 

10    » 

E 

o 
(J 


c 
o 


J3 


Of 


u 

Of 


t3 

< 


>     fU 
QJ    "O 

O     O 
03 

OJ     TO 

I/) 

o)  O 

II 


OJ  U 

CO 

^  -F, 


vo 
O 
O 
fM 

O 

c 

3 


o 
o 

en  ro  i 


en 
o 


T3 

QJ 
> 


LU 

O 


o 


o 

Q. 

(U 

i— 

ui '  >^ 

ro   ~ 

O)     CI 

■    t 

13 

cr 


en  "3 
ofc 

■»-'   CQ  ■— 

C     (LI  -i; 

ro    00  c: 

.=    (V  (V 

8--  8 

ra  -o 

3    fD  CO 

u-  -a  < 


CriT3 

c  c 
o    '^ 

en 

c 


CJ 

TO 

> 

CL   (/) 


a!  E 

U1     QJ 
£^ 

o 


en  to 


'^    ^    fO    f^ 

4-J       O       <^ 


E 

u 
c 

QJ 
X3 


^^ 


o  c 


QJ 


QJ 


a 


QJ 


(U 


ro 


o    "^ 


U 


1^ 

I 

to 


QJ 


O 

O 

t- 

u 

o 

(n 

.4— ' 

QJ 

r* 

z 

QJ 

>- 

n  xj 

-1 

(T5 

U1 

CQ 

03 


QJ 


CL  v^ 
QJ  S 
c:   4-' 

.^  QJ 
Q. 

E  ■.-, 


p— I      LO 


TO 

E 

■  x: 

QJ     U 
U     C 

c    o 

03   JD 


£   2 


>  >-  £ 

^   ft:   cj 

CD     ' 


QJ 

E   ^•-■^ 

E  -Q 

03    3 
.'JO 
3 


QJ 


u 


CL 

E 

o    "^ 

QJ 

"-    a 
£  E 


c  -a  iF 

c  o  O 

5  ^  _ 

>  QJ     ro 

2  -^  h 

ex  =    c 

C  5     o 

5  5  U 


O    5 

O    O) 
CL  "O 

o 

^   E 

QJ 

c   c 

c   - 

;£■  -o 
<^  £ 


m 

o 

o 

c~ 
r-) 

'Xl 

E 
c 

Q. 
O 
CO 


c 
ro 

0) 


en 

03    Q. 
C    UJ 

z:  c 


c    — 

&    ^' 
c   .i' 

"5.5 

E  •?; 


c 

CL 

a 


u 


CD  it: 


.-V    C    i 

C     QJ 
"■     CJ    X 


en 


CD 


Q,' 


c 


C  <    X 

■  c    r^. 

c  ro    X 

O)  ..=  .2 

^  Q-  ^, 

ro  p    w 

h  °  ■^' 

C 


c   .^ 


QJ  .^ 

to  03 

t.  *-• 

QJ  CO 
> 


QJ 

C 
O 
Q. 

LO 


CD   CO 


ro    ^ 

CJ  .E 

^   ro 

=3 


E  ."^ 

E  ^ 

>-   en 
en  c 

2^ 


QJ 


X3  ^ 

ro  .^ 

CD  i. 

w 

4.^  en 

CJ  ro 

!  O)  c 


c 

E   -Q 

QJ 
QJ 

cn  = 
<    § 


ro 
c 

B  to 

^   E 

CJ    ro 
ro    CJ 


-=    Q. 


CJ 

tj 
c 
./)    ro 


-   o  o 

p 


ro 

c 


■5   =  ^  -^ 


,  c; 

CO 
00 

in 
J) 


Q  U 


o 

c 


o  is 

£   "^ 

c3    '^ 

CL  u_ 

3 
to 

gi  ro 
E   S 


03     U1 

o  c 

—     QJ 

E 

JZ     CJ 
.■!i     > 

5  2 

Cl 

c^E 


t   E 
o 

ro 


o 

o 

a 

s 
s 


0. 
UJ 


i. 

n 

I  I 


^1 


CT. 


,9^ 


o    >    >; 

c    c    ± 


::  c 
iw 


63950 


Federal  Register/ Vol.  68,  No.  217 /Monday,  November  10,  2003 /Notices 


r 

« 

h 

a 

£ 

o 

r- 

O 

C 

s 

§ 

« 

C 

= 

IE 

« 

a. 

u. 

if. 

o 

c 

e 

n 

fc 

1- 

o 

■: 

c/) 

2 

o 

3 

r 

^ 

c 

t" 

c 

c 

r 

fl> 

li? 

O 

8 

i 

o 

c 

■c 

v 

?< 

o> 

c 

< 

0) 

8 

a> 

n> 

?» 

Q. 

I 

t 

r 

h 

(J 

.: 

c 

c 

a 

c 

p 

•n 

re 

c 

(.J 

i^ 

r 

1- 

* 

o 

00 

Federal  Register    \  ol    68    N 


.'o    217    M 


ondd\,  No\  '-'iuhtr    10,   JOd-    \i 


(3:^931 


2 

Q  E 

o 


V 
(0 


ro 


« 


rvi 


P-5 
.re  « 


u 


2     GJ 


5^  c 
-Q   ra 


Ol 


O   ro  t 


V 


^£  ^ 

-Q   c  (u 

12   o  > 

>    u  '-' 
ro    '/^ 


Q) 


i3  -o 


O)   JD 


CJ 


E  £    , 
Z3    ro   > 


ro  00 


ro 


^ 


P  o 


QJ 


£Z   ,5 


a; 


I   E   a; 


ro 


ro 


GJ  ^ 


ro 


o  (^   o  "^ 


<v 


5   ro  .c 


ro  XJ 

OJ    >    c 
it.   Ol   ro 


Ui 


O    ro 


V 


a; 


u  rst 


ro 


ro 


C71 


OJ    o 


2: 
E^ 


=   en 


0) 


-r,  "O  "^ 

^  C  C 

c  ro  ro 
ro 


^  u  ro 

^  3  ."^ 

^  E  « 

Q  g5 


e) 


ro 


§i 


ico 


I 


63952 


Federal  Register    Vol.   fi8.   No.   217/Monil,iv,   November   10,  2003 /Notices 


v 


2! 

£r 

^ 

T3 

ra 

c 
X 

4-> 

in 
n 

E 

o 
c 

1 

ra 

£ 

c 
in 

2! 

o 

3 

*-> 

C 

E 

u 

o 

> 

c 
ra 

in 

ra 

-a 

c 

'O 

>- 

QJ 

u 

X3 

c 

•^ 

^ 

t^ 

c 

1. 

(0 

1 

^ 

3 

£ 

QJ 

4-» 

>- 

£ 

U 

c 

.5 

1 

■a 

9! 

t: 

i 

^ 

^ 

> 

TJ 

T3 

*_ 

OJ 

•r 

-d 

E 

£ 

o 

1> 

13 

^ 

Qj 

QJ 
10 

5 

12 

1 

0-" 

c 

_ 

i 

;S 

•o 

lU 

c 
c 

c 

y 

■a 

£ 

a^ 

c 

■o 

tr 

01 

o 

c 

1 

X 

5 

"^ 

% 

X 

£ 

■o 

^ 

"^ 

"r^ 

"^ 

"o 

u 
■o 

c 

re 

c 

01 

I/) 

g 

-5 

n 

si 

Qj 

0) 

o 

o 

c 

01 

ra 

yn 

c 
ra 
o. 

ra 

c 

s 

J5 

c 

ra 

0) 

Si 

t 

kO 

T3 

c 

"p 

5 

c 

c 

_a; 

O 

X 

^ 

QJ 

T3 

o 
u 

c 
.2 
1/) 

■c 
c 

55 

3 

ra 

LJ 
QJ 

ra 

tt; 

-O 

_ra 

"8 

T3 

.52     ' 

a) 

(3 

c 

o 

E 

k. 
c 

a. 

ra 
5 

ra 

T3 

'ra 
> 

ra 

C 

ra 

Id 

o 
o 

o 

^ 

o 

^ 

cn 

-ra 

o 

c 
ra 

c 

4-J 

o 

£ 

2 

3 

> 

2 

■5 

3 

S 

"3 

'0 

^ 

w 

■*^ 

^ 

'^ 

I. 
V 

u. 
*^ 
'in 
> 

c 
O 

!c 

ra 

_^ 

0 

does  not  ensu 

E 

1 

cc 

c 

V 

E 

V) 

< 

> 

en 

ra 
c 

--5 
QJ 

s 

O 

cn 
c 
c 

t 

c 

c 

c 
o 

ra 

c 

ra 

E 

0) 

o 

Q. 

E 
c 

<D 
ra 

ra 

■q 

c 

QJ 
QJ 

>/5 

0 
0 

XJ 

E 
3 
c 

X 

LU 

V 

£ 

^ 

^ 

"„ 

^- 

5 

ra 

c 
3 

OMPLIANCE:  DH 

the  public. 

ID 

"5 

i 

o 

_5 
"a 

t 
1 

> 

1 

r 

c 

'u 

2 

E 

0 

Z 

> 

X 

if 

a;    .  - 
5   c 

S    zj 

ra 

1 

ra 

ra 

5 
E 

Q. 
O 

> 

■a 
ra 

3 

"o 
u 

ra 

ra 
5 

■ra 

E 

Ln 

QJ 

c 

QJ 

ra 
5 

ra 

LJ 

i-i 
1 

iS 
0 

■ra 
i_) 

T3 

c 
ra 

ra 

V  o 

Z   a; 

< 

< 

1 

£!     Q. 

>- 

^. 

QJ 

B 

u 
2 

X 
CD 

0:5 

O 

a 

a. 

3 

Z 
-J 

UJ 

Z 

1-4 

u 

■a 

_^ 

Ui 

O 

X 

J3 

u 

■d 

QJ 

ra 

<     OJ 

UJ    T3 

V) 

K     «3 

< 

<   E 

m 

1-i 

ri 

m 

i§ 


r>8,    \o.   217 /N 


inr.ild\ 


\, 


n'^^T   10,    20(1^    \i 


63953 


I 


T3 


Oi 


g  * 


c  < 


63954 


1 

Federal  Register    Vol.  68,  No.  217/Monday,  November  10.  2003 /Notices 


c  -o  o 
OJ  <u  -^ 
-i  lo-o 

>     13 


0) 

E   a;   =5 

0)  —    OJ 
/I.    >" 

J2  Qc: 


ITJ 


c 
E 


—  -c  -s 
i/i    fa    c 

:t:  Qi    E 

CO"' 


T3    i/i    o 

■   _   <u 
> 


irt  ■■= 


<  x: 


c 
E 


3 
I/) 


OJ  0) 

C  D 

^=  CT 

OJ  Q 

E  ^ 

-c  x:  >- 

^d  ^ 
a;  S 

■^     0)  C 

ui    "-  fU 

O)   o)  x: 

>  "^  >^ 

■^1  ° 

<|^ 

5  <u 


o 

i3  ii  -o 
c   3   ^ 


OJ 

E 


c 
ro 


ID 

3 


fO     CL    i 

Q.  o  c; 
Lu  u  !t 
(/)  u_    OJ 

O       O       L. 

c  x: 

(D      4-- 

E 

OJ 

> 

0) 


E 
o 


C; 


fO 

> 

O  — 

k   '-'  — 
Q.  ro    <U 

c  as 

t;  3  5 

5    O    O 
-    t^ 

.9   ^  X 


^ 


re  a 

Q  E 

o 
u 


re 
O 


re  V 

E 
o 
u 


c 


c 
o 

s 

> 


in 
x:    OJ 

■t-i     u 


^  o 


a 


u 
re 


V 


> 
< 

(A 
V 

I 

o 


■o 

c 

3 
C 

o 

ro 

E 
a; 


■a 

c 


Q.         .£ 

ro 
cn 

cn  OJ 

GJ 

cn        _ 
OJ  c  ;    LU 
ro  UJ   1^5 
_   X 
in  Q 


O 


ro 

3 

cr 


b    ro 

OJ  o  ^ 
1/1  (N  x; 


ro 


O 
m 

E 

<U  O 


QJ 


ro 

4—* 

ro 
■D 

c 
aJ 

in 
ro 
JD 

-t 
o 


TO 

E  "9 

ro  i3 

■'-'  3 
'^     O 

"°  -o 

O)  ^ 
*-*     I— 

ro    ro 

.9    c 

"2  £ 
o  -^ 
o    § 

o   E 

^  g^ 
"-^ 

C    ut" 

O)     QJ 

E    ro 

Si 

O     O) 

■a)  2    ' 

O)   X3 


in    i^' 

ro  "o 
S.  '^ 

O   "O 
CL   c 

in  **_ 
OJ    c 

k_     — 
Q.  , 


I—      QJ       k_ 

OJ   TJ     O 

E   3  E 

3^3 


T3 

<u 


OJ 
>*- 
OI 


31 

"O 

o 

T3 

C 

ro 

J3 
c 
ro 


1/1   T3    OJ 
S    ^     " 


E 
o 

c 


ro 

Q.  ro 

2  X3 

c 
ro   ro 

QJ     ^ 

w    ro 
in  U    ^ 

O!  .2 


Q. 

a; 

OJ 

c 

3 


ro  i5 

■-     3 

'-   o 

d 
cn 
c 

■o 


<u 

k_ 

a.> 
■a 
■o 

c 


c 
ro 


QJ 


-Q    -~ 


ro    i_ 

II 


ir  ro 

c  ■ 

cn  ~ 
ro 

^.  C 

Qj  t- 

ro  '% 

-*—'  ^-^ 
i^ 

X,  c 

c  ro 
ro 

-C  c 

CL  :^ 


ro    ui 


>-  o   o 
Xi  x:   in 


_QJ 

_ro 

'ro 
> 

ro 


in 

E 
ro 

O 


"O 

QJ 


4-.      <U 

.iQ   > 

-   g. 


"3     ^ 


o    ^ 

c 

T3 

C 


w    ro 


ro 
E 

£  -3 


5     ^ 
O 


I 
u.   c 

U  .9 

0)   ro 

>  ^ 

■  "     QJ 

in 
<u 

O  £! 


1 


c        J5 


ro 


ro 

„      3 

Qj     CL 

E   o 

:^  "^ 

XJ     4-< 

c 

O) 

in 

QJ 

I/)     GJ 


QJ 


X3 

3  -D 

cn  c    ro 

QJ  3  rsi 


U 


u 

c 

I 


T3 
C 


J3 

3 


■^3     > 

<U    *- 

^    QJ 

^■(^ 
CT  > 

<   ro 


ro 


o  :^ 

j-j  ro 

t=  x:  E 

E   i^  c 

ro  *-•  ro 

I-     3 

CT   O  ul 

£  —  <= 


II 

ex    3 

o 

c 


ro 


in 


_ro 

3 
CL 

C 

Q. 


o 
t 

OJ 


in 
CT 
C 


o-g 


*-    QJ 
in 


in 

—  O 

ro  !£   2f 

^  ^    °- 

D.  QJ 

O    ro    £. 

QJ    OJ    QJ 

QJ     (U     C 
Q   ^     3 

m 

1— ( 
I 

u. 
u 


^  -a 

in  ,E 

in  <^ 
ro 


x: 
u 

in 
in 

QJ 
C 
QJ 


QJ 

o" 


(V 

E 
o 

X 


ro  a;  _ 
ro 
u 


5J   ro  -O 


q;  23 

51   <N 


b  ^  in 
m 
QJ 

c 

OJ 


c  ;5 
.-   u 

3    ^ 

o  o 

CT-rj 
O    "^ 


1-° 


p    mi 

"ll 
ro 

3 


ro  o 


iJ  .y 


QJ 

U  Q 


CD 


CL 

o 

-s,    CM 
ro 

QJ   XJ 

>-   q; 

c 
oil 
oil 
QJ. 

CI-  (J  h' 

~^   (U    QJ 
T3    Cl"CI: 

c    in   cj 
tc:    QJ    3  1 


U 


5 


■n 

c 

m 

Q. 

Ul 

in 

O 

U) 

n 

(D 

P* 

0) 

ro 
E 

? 

i- 

< 

3 

o 

a> 

i3 

r 

3 

a 

o 

■B 

T> 

c 

r 

u. 

R 

•o 

« 

() 

y 

1 

o 

c 

0) 

<D 

i: 

(D 

R 

Ol 

r 

< 

5> 

8 

0) 

(TI 

c 
o 


Icn 


Federal  Register 


November  10.  2003    Notices 


63955 


63956 


Federal  Register    Vol    68.  No.  217 /Monday.  November  10,  2003 /Notices 


^ 


9)    V 

re  a. 

Q  E 

o 
u 


ra 

Q 

re  « 

E 

o 


a.' 

it: 


c 

.0 
'S 

s 

0) 

> 


o 
o 

o"  >- 
m  — 

i-   <^   r 
a;  t   fc 

E    g^ 
O)    "J    o 

IP 


i/i    i/i    tf)    >. 

C     «3     3 
!-  > 


o   c 


T3 

c 
o 

c:  TO 

t  TO  ^ 

U1  u    "fo 

4-1  O    ^ 
1/1 

c  fe  ^ 

o  -°  -a 

■^  E   oj 

■^  =>    ro 

£  ^   c 

lO  <   i£} 

Lo  rsi    ro 

*-  l-l-    ni 


■t: 


E  c 

^  E 

to  u 

en  o 

til 

0)  CLJ 

E-° 


o  ^ 


O 


OJ    c 
TO     TO 


o 

Cl 


c 
o 

TO 

z 

TO 

§ 

TO 

*-^ 
TO 
U 


s/1 
0) 


TO 


5 

■o 
■o 
o 

^^ 

T3 

C 
TO 

TO 
C 


CJ 

ra 
a; 


TO 

c 
o 

TO 

C 


C   T3  -O 

O)     O  OJ 

3;      E        OJ  U 

Q4  >— I  "O  i/l 


iL 


"3- 
-Q   O 

— >  3 

:-    TO 


O 
O 


C 
QJ 

£ 

CJ 
Cl 


C 
TO 

Q. 

_o 

> 


I 

u 

1 

O 


c 


OP 


1/1 

0) 


u 

TO 
<     TO 


<U 


cn 
c 

a 
E 

en 
c 

c 
c 

TO 


x: 


o 

o 


TO 


O 

o 


:^ 


O 

o 
rsi 

_>- 

3 


c 
<u 

E 
<u 

OJ 

1_ 

Ol 
TO 

c 

CU 


'   TO 

x: 
a. 

LU 

cn 
O 

o 


E 


E 

QJ 
QJ 

CT 
TO 

53 


T3 

QJ 

C 

E 

3 
to 


c 
c 

I 

E 
p 


c 

TO 
Q. 

■y 
•t 

TO 
CX 

O    > 

QJ 

•K  > 

~     QJ 

,  fo  ^ 

QJ 


TO 


C 

OJ     TO 

cn  > 

<     TO 


rsi 


U1 

QJ 

-a 

TO 


3 

■o 
c 
o 
u 

< 

m 

u. 
U 


TO  .E 
QJ 

-s  ■■= 

CD    2: 

C     TO 
OJ   JD 

a;   5 

QJ     TO 
Xi   U 


cn 


u 

LU 
X 
Q 

"C 

c 

'"-'     TO 

c   c 

QJ      O 

ti  '^ 

TO 
TO- 

O     TO 
QJ    U 

oi    ^ 

CO 

lUL 


c 

■^     TO 

c 

>*-     TO 

°  g 

c 

o  c 
Vi   0 

'^»  ■*-' 
<     TO 

2  z 
a. 

TO 
OJ   -O 

5 1 

4_> 

"O  TO 
C  U 
TO 


TO    tn 
to 


rsi:  t 

^   TO 

TO 

Psl 


1/1 


c 

QJ 

E 

QJ 
QJ 

cn 

TO 


o 


4-<     ^ 

QlO 
QJ  O 
LO  (N 


LU 

to 
O 


o 

Q. 

OJ 


OJ 

I   3 

cr 


XJ 

QJ 

4-> 

c 

QJ 

£ 

3 

o 

< 


QJ 


>     TO 

TO 


U1 

01 


■o  ';::^ 


Q)     C 


-a  -^ 

li-     QJ 
U 

-C     OJ 
u    1/1 


1^ 

U_     TO 

\_ 
QJ 


P    i^ 


TO   (^l 

TO-^, 

QJ  rM 
I    '^ 

QJ    C 

II 

u  — H 


10 

C 
QJ  T3 
■P.    C 


QJ 

u. 

T3 

C 
TO 

C 

o 

I-' 
TO 
3 
Q. 
O 
CL 


QJ 
C 
QJ 
Ol 

q; 

x: 


■o 

QJ 
QJ 

cn 

k— 

TO 
j-> 

10 
QJ 

> 

tj 
TO 

in 
10 

QJ 
QJ 
TO 

TO 


XI 
3 
Q. 

QJ 

■g 

QJ 

TO 
j-> 
10 

4-< 

c 

QJ 

£ 
_gj 

Q. 

E 


U 

u 


QJ  QJ 

E  E 

QJ  QJ 

"5.  £! 

>— I  TO 

Q 
m 


U 


I 

Ik. 
U 

w 

I 

O 


O 
o 

m 

QJ 
X) 

E 

QJ 

> 
O 

z 


m 
o 
o 
rsi 


m 

k_ 

QJ 
X} 

E 

OJ 

u 

QJ 

O 


o)  -a 


^  xi 

I- 
O 

X3   ~ 

10 


'^  >- 

C 

—    (U 
(/) 

XI    =5 

OJ 
_TO    TO 

b     TO 


I-    o 

TO   

El 

TO   .5i 
TO 

4->      C 

o  :g 
QJ  S 


bTO  .s; 


I-  TO 
QJ     3 

S   -^  "Cl 

TO    *r  E 


ra-;^^ 


QJ     TO 


TO 

o  p 

-°     TO 

TO 
Q. 
^    TO 

O     QJ 
^   "^   fM 

S  x>   ■ - 

to  [fl 

QJ  TO  .t 
Z  X3 

?r  OJ  .E 

-Q  4J  UL 
TO  TO  ^^ 
CQ     OJ 


{/) 

3 
LJ 

QJ 

0 

X. 

X3 

■n 

E 

c 

3 
z 

0) 

TO 
Q. 

X3 

to 

= 

Tl 

X3 

? 

C 

QJ 

TO 

TO 

t- 

^ 

t_ 

0 

.55    £ 
,1    to 


Tt%  QJ    5 


.E  XJ  "D 


QJ 


TO     ra 


"tj  .5J 


CO 


H 


£  'B 


m 


QJ 

.^  c 

>  X3    TO 

QJ  C    Q. 

Q^  TO   to 

< 


u 


QJ  'qT 
-CM 

o   ? 

-Q  ^ 

c 

!  £  lL 

,  QJ  ^-^ 

4-> 

^,0 

^  J2 
QJ    in 

^2 

ra     (- 

O)  £ 
■^  S. 
^^ 

or 

CQ 


U 


r 

™ 

ts 

w 

r 

0 

T- 

a> 

n 

n 

a 

c 

0 

in 

n 

c 

•0 

c 

tc: 

w 

n 

LU 

(/) 

0 

U1 

(/) 

0 

OJ 

f 

c 
a) 

ra 

E 

1- 

<r 

3 

(0 

0 

a> 

J3 

r 

n 

0 

"O 

■n;t 

c- 

L 

8 

■0 

<o 

r 

0 

8 

1 

a> 

c 

0 

b 

T- 

91 

n 

ao 

c 

< 

Sf 

s 

£ 

.5 

(/) 

n 

t 

c 

j: 

fc 

u 

Federal  Register    Vol.  68,  No.  217 


MondriV,  N'ovpinhpr   10,   2nm    \ 


otirps 


63957 


^ 


n  Q4 

Q  E 

o 


« 


re 

O 

c 
o 


PS 

re  0) 
*~  a| 

E 
o 
u 


c 

3 

'SI 
V 

> 


3 

« 
0£ 


u 
re 

oe; 


V) 


> 

< 

VI 

> 

o 


o 

o 

O" 

c 

3 


o 


4-1   V 

Q.  O 

(U   O 

in  CM 


to 

E 


x:  -te  x: 
o 


■a 

c 

o 


<^   .:   ^ 


x:   OJ 


y  x: 

l_  4-J 

O  (^ 

o  X 


to 
o 


O     "3 


Q. 


c 

,   ITS 


ex  -" 


to 

ro 

?  OJ 

->  4— ' 

a;  c 


c 

_     05 


(U     03 


E 

U     >^ 

O  X3   H-, 

CD     (_) 
l/l  03 

4-     I- 

3     >~ 

O   -Q 
JD     03 


b 


rn  CD    03  CD 


to 

I—     o 
CO      ir 

§^ 
^-^ 

>   -Q 

to    > 

l/l     03 
OJ 

> 

P   o 
u   o 

OJ   -g 


to     (J 

E  Z 
g   5 


5 


00 
OJ 


to 

E 
o 
o 


03 
> 

03 

4^ 
3 
XI 


,^        ■♦—       ^— ' 

it   .to    i^ 


>    O  XJ 


03   -9   X3 


to 

3 


^   "O 

to    o 

to 

O) 

l-l 
o 

Q.  en 

il 


O  fM 

to   cn 

03 


"O  03 

c 

03  en 

[  c 


■a 

c 


■5  f^   s^  5 


I.S£! 

^  G 

!  a;  -x 

i_  z 

U   CD   -O 

(J 

I 
U- 

U 


03 

E 


X3 
fM 

(5   ■"    -D 

0)    .. 
E  "O    to 

o    >    g> 

^  ^  ^ 

4J  a;  c 
3  z  u: 
Q.  >-ir. 

■~  ^  "= 

^    CD    o 


c 

GJ 

C 

o 
a. 

E 
o 


I/; 
C 

C 


E 

03 
<U 
h- 

c 
g 

4— ' 

03 

c 

T3 

k— 

O 

o 
u 

>- 

03 
CD 

"?D 

3 

■g 
> 

C 


C 

o 

'.^^ 
03 

4-J 

c 
a; 

E 

Q. 

E 

c 

03 

c 

a 

E 

Q. 

O 

QJ 
> 

a 


0; 
o: 

3 
CT 

"D 

C 
03 


Cl  O 
0)  o 
I/)  rsj 


o 

03 
QJ 


■a 

c 

03 
§ 
> 


c 
o 
P 


O     ui    CL 

>^     L_     UJ 

-§  2  O 
I  ? 
> 


"CI  S 

c 

<u 

.  t: 

U     03 

LO     3 

CT 


u 

QJ     U 
O     I— I 


5   o 


03 
T3 


*-i 
03 
C 

E  t 

a;    o 

to     Q. 

to       QJ 


to 

O 

CT 
C 


■Si    ^ 
c   cu 

c 

OJ 


E 

to     03 


to 

k_ 
QJ 
> 

to 


lO 


5 

03 


c 
QJ   c 

ro    O)    C 
T3    to    fo 

3  -a  CO 

d 

■ 

u. 
U 


X) 


CT   C 

c  ■- 


X) 

c 

to 

03 

to 

OJ 

c 

o 

03 

*-* 

L. 

10 

n 

c;j 

t_ 

:- 

03 

4— ' 

n 

k_ 

o 

CJ 

w- 

c 

03 

to 

3 


—   ■.-    tn 


c 

3 
O 

1^ 


c  — 

—    X3 

03 

to 


a 

3    . 

O  . 


XD 


m 


Q. 

E 
o 
u 

b 


> 


a     QJ 

05 


1 


m  tj 


0! 
.^^ 

03 
TD 

Oi 

03 
CI 
OJ 


< 

LTl 

uL 
u 


CT   ^ 
k_ 

-QJ 
"o  -a 

C     ° 

o 

^    i/i  -n 
m   ^   £ 

CL    03 


OJ 
X3 

E 

3 
C 

C 

o 


to     03 


x:    QJ    c 

U   X3     03 

a    3  .E 


OJ     CJ 
CT  = 

X3  5 

C--  O 

C  'w 

—  ♦J 

E  .i^ 

QJ        -A 

-^   "^ 

C     ir. 

03    >£^ 

X! 

CJ 
t- 

a-' 

CJ 

i_ 

to 

CJ 


uo 
_CJ 
-Q 
TO 
k_ 
TO 
> 


QJ 
I/) 
O 


> 


■D 

o 

f 

TO 

o 

n 

C 

_TO 

TO 

TO 

n 

> 

TO 

c 

CJ 

u> 

n 

±i 

— 

5 

^ 

!0 

CJ 

r 

X 

TO 

to  '*- 

>J      TO 


■c 
o 
c 
x: 


U 


TO    t^ 

UJ 


OJ  -^ 


c    ^ 

+-     TO 


CT_ 
E   -O 
"O  rsi 

CT 

■o   c 

TO    U_ 


TO 

c  CJ 

O  tJ 

.3  C 

TO  TO 


to    -c     c 
o    ^    ^ 

t;  '^  i^. 

CJ     >   _ 

x:    CJ  ^ 

■^  TD   ,b 
CT   O   „ 

CT  ic  t: 


OJ   = 

^2 


E 

CJ 

4— < 


c  ■>  .-t;  —  -5    QJ 

S<  to   ^ 

LO  "■    to 

^-     TO      ^      j^  - 
->-    C- 


o  e 


Q         Ij:         C         --. 

in  ^    TO    t 


t3 


C       2'  "5 

o 

Q. 


c  ,^ 


to 


I/) 
tn 
< 


to 

b 


-2   Q.  f^  v£:  .0:; 


CD 


TO 
_    ._ 

to  jr 

c:    i_j 

O     CJ 


to 


7^  Qj 

i^    2  C 

to    O  c 

TO    -^  _C; 

.o   £  E 


Q. 

L_      

*—  TO 
O  iT 
■D  3 
C     *- 

3 

CT- 

C 

CT  ^ 

>-  ;_) 
TO     c 


to 

3 

ji"     TO 

CT 

C/' 


c 

CJ     tn 


TO 


O 

c    c 

CJ     TO 


TO 

Cl    >  CJ 

C    1-  TJ 

i_     -^  --J 

Q.    CJ  — 


TO 


S     tJ 

o   o 
c  — 


QJ  of 

to  !^  c 

3  ^   E 

TO  4^ 


TO    ,h:    „     b:     TO     C 


3     CTi  l/l 

t-J    c  QJ 

t    >  ^ 

TO     TO  03 

3.  X:  tJ 


to  "5. 

£  E 

.Q  C 

E  - 


CD 


U 


I 


\ 


63958 


Federal  Register/ Vol.  68,  No.  217/ Monday,  November  10,  2003 /Notices 


J 


to  a 

o  E 

o 
u 


fO   « 

E 

o 
u 


c 
o 
■s 

3 


> 


in 
(T3 


in 

CO    '^r 

E^  P§ 
-crag 


c 
o 


;F  .E 


u 

c 

(T3 

XJ 

k_ 

O 

u 
ro 


2    ro  2 


5 

3 
W 
« 

x: 
u 

3 

a 

.2 
■> 

< 

I 

o 


T3 

Ol 

V 

:'E 

3 
1/1 

(/I 

C 

_ro 

;Q. 

i  OJ 
i  o 

:   C 

E 
o 

iU 


in  ro 

Ol 

j-i  CI 

ro  — 

k_ 

w  in 

E  '^ 

o  b 


Ol 

o 

CL 


J3 


<u   in 


01  o 

2  ^ 


O) 


U   T3     c    ->~ 

E  ""^    ro    ^ 

O  .^  T^  " 


■^   ro   ^-c^ 


■  -     X     O   1^ 

$   q3  U  O 


in 
CJi 

c 

C 


I/) 
OJ 

in 
1/1 

c 
o 


c 
<u 

E 
a; 

Q. 

E 


X3 

C 


ro 
o 

Q. 

).. 
O 

u 

c 


O     C 

ro 

1§ 
ro  <-> 

Q.  ^ 

QJ 


.2   o> 


in  0)  E 
c  Q.  Li_ 
3  --' 


c 
ro 


ro 
CQ 


1/5 
(J 


OJ 

rsi 


c 

E 

> 

o 

h.     

Q.   (V 

.i  8 


ro 


CL 

(  M 

E        i^ 

(.  ? 

o        ^ 

CM 

<->   ro  p 

JD 

E   o)   S 

rsi 

ro    c  ^ 

O)     Ol   -D 

ITl 

h-  (J  O 

fN 

^ci^ 


m 

c   roiu- 
ro  rsi  (J 


n 


a 


Q. 
LU 


3 

Q. 


E 
n 

Ol 
c  < 

0) 


o 


u 


o 

t/5 


Federal  Register  /  \'ol    68.  \o. 


H"    Monda\-,  Novpmbpr   10,   2003  ■N'nt;rp< 


63959 


3 
O 


<u 


0) 

c 

ni 

5 

c 

<u 

E 

Q. 

O 

0) 

> 

<u 

T3 

m 

15 

1 

c 

5 

c 

z 

■a 

Z3 

ro 
> 

QJ 

91 

Q£ 

E 

O 

1— 

c 

^ 

ro 

o 

1/1 

i. 

lU 

> 

U 

_QJ 

5^ 

z 

< 

o 

T3    » 

3 

4-* 

c  E 

a. 

T3 

gree 
COM 

C 

ro 
i3' 

m  < 

c 

«  ^ 

z 

.f^ 

I   « 

o 

c 

ntof 

5 

— 

< 

3 

ro 

4-* 

partmc 
Com 

1 

ro 
■i-> 

Q 

3 

01 

a 

X 

C 

n 

c 

u 

o 

c 

2 

ro 

10 

QJ 

R> 

< 

O 

t 

lU 

T3 

4-1 

< 

U 

LU 

X 

o 


lU 

u 

z 

11  a; 

zi 

z| 


T3 

C 

ro 


o 

c 

«/) 

ro 

•  • 

^ 

o 

o 

i/i 

o 

o 

fN 

4—' 

k. 

ro 

« 

:3 

n 

ro 

E 

> 

QJ 

V 

^ 

£ 

<]j 

en 

q; 

1 

E 

t 

■4—' 

& 

« 

4-' 

Qi: 

ro 

4-1 

^ 

c 

c; 

V 

1/1 

E 

ro 

0) 

Wl 

i- 

wt 

o 

31 

c 
o 

■a 

c  O 

o  «^ 

"^  &- 

4-'  *- 

o  n> 

C  3 

5  u. 


< 


< 


Q. 

z 


i3 

c 

QJ 

E 
(/) 

tn 
QJ 
(/) 

to 

ro 

■^      c 

'ro 

E 
o 

■D 

"ro 

c 

QJ 

E 

Q. 

_o 
> 

QJ 

Q 


QJ 
QJ 


■"    z    C 


O-D 

a  cr-    < 


OJ 


flD     tH 


> 

V) 

c 

O 

I 

t 

oc 

c 

2 

c 
o 
Z 

& 

ILI 
(/) 

o 


fs 


I/) 
ro 


c 

QJ 

E 

Q. 

> 

QJ 

■a 

QJ 
> 

ro 

c 

o 

QJ 

4-J 

_QJ 
Q. 
E 

o 

4^ 

o 

c 


QJ 


C 

a 
E 

LO 
U1 

QJ 
1/5 

l/l 
ro 

XJ 

c 
ro 
i/i 
c 
g 

ro 

_3 

ro 
> 

UJ 


Qj 


in 
ro 


c 
o 

1/5 
QJ 

E 
o 

u 

4-' 

3 

o 


05 

c 
~k_ 
ro 

di 

x: 

■a 

c 
ro 

c 
o 

ui 


P      -^     ±: 


ro 

CJ 

GJ 
^-. 

4^^ 

o 

QJ 


—  .  —  /n 


QJ 

x: 


■a 
ro 

3 


ro 
> 

QJ 

O 

c 


OJ 


OJ 

c 

"oJ 
E 

ro 
■o 

uo 

CJ 

x: 


i_     "a 

ro      QJ 


iH        QJ 

■a 
o 


-o 
c 
ro 


,"3 


_GJ 
CI 

E 

o 

4-^ 

o 

c 

QJ 
QJ 

5 


c 

CJ 

E 

to 
to 
QJ 
to 
to 
ro 

■o 

c 
ro 
to 
c 

o 

4-* 

ro 

ro 
> 

LU 


C 

ro 

is 

c 

QJ 

E 

to 
to 
QJ 
to 
to 
ro 

c 
ro 

i/i 
c 
.9 

4— ' 

ro 

ro 
> 

QJ 


05 

c 

'ro 
5 

)_ 
QJ 


QJ 

k_ 

q; 


O) 


c 
<e 

E 
E 


i 

E 
lii 
8i 

ro 

x: 
a 
ro 
to 
c 
g 

ro 

_3 

ro 

> 

QJ 


C 

q 

St 

Q. 

E 
o 

o 
■o 

QJ 

4-* 
O 

o 

ro 

to 
ro 

QJ 


QJ 

E 

o 

to 


QJ 

■g 

> 

o 


to 
QJ 
05 

ro 

t: 
o 

j:: 


5 
a 

u 
re 

u 

>» 
re 

GQ 


n 


o 
o 

c 
3 


c 

QJ 

E 

QJ 

'd 
O" 

<u 

k. 

ro 
Tp 

uS 
'3- 

05 


QJ 
QJ 
E 


to 

_ro 
q; 
■o 

■D 

a 

C 

4—/ 

c 
o 
o 

to 
QJ 

4-^ 

ro 
u 

c 
ro 

4—1 

ro 
Q 


jO 
re 
c 
a; 


re 

a? 

re 

B 

c 

V 

E 

Q. 
O 

% 
V 
Xi 


re 
c 

c 
o 

re 

_g 

ro 
> 

QJ 

QJ 
> 

to 
C 

QJ  ":;; 

QJ     i- 

E  ^ 

>-  e 

"05  ^ 

c  i^ 

E  >- 

'.t-i  ro 

^" 
•^  ro 
CJ  -a 

2f   S 


to 


ro 


■o  "<3- 


?1 

to     QJ 

■    C 


c 
ro 


ro 


> 

c 
o 

tj 

_^   '^ 
i:  -o 

QJ       O 

i_        4-J 

;/5     j- 


C75 

c  .E 


CJ 


QJ 


4-r  QJ 
c   > 

QJ     4-' 

_g   ro 
>1 

X3     '^ 

4—* 

CJ     C 

>     o 

■F    S 
05  o 

S  "^ 

1/5    

ro   ro 

CJ     C 

—  o 

2   E 

C      Qj 

E  o 
cl  _ 
_g   ro 

Qj    \j 

>  o 

O     to 

■a     , 

QJ   'c 

>  CJ 

'^  E 
_  Cl 
ro  ^ 

CJ 
c    > 

—  CJ 


QJ     c 

4-^        ^ 

OJ    o 

fro 
E  y 
o  c 

^     3 

o  E 
-i 

TO     'O 
to     10 


=     QJ 

i  E 

u  E 
LU   ro 

X    QJ 

^a 
•lit 

ii 

3    QJ 

0£ 


ro  ^- 

^£ 

CJ  E 

3     °- 

=  -§  I 

^   ro   Q. 

u  -y  -2 

LU     t?     QJ 
S   -C     QJ 

Q   Q.-a 


s 


^  ro 

OJ  ^ 

P  ro 

o  > 


c  4:j 
QJ  .'£ 


c 


E 

i/5 
(/) 

QJ 

ro    § 

13    QJ 

^    ro 

ro    ^ 

^  E 

.2  -^ 

ro  "o 
^  c 
ro  ro 
>  — 

QJ    ro 


CJ 


QJ 


QJ     O 


to 
>~ 

ro 

T3 


QJ 

Qj 

OJ  ^ 

=5  ■? 

"8  S 

4^  ro 


c 
o 

> 

X) 

c 

LO 

4— < 

CT> 

ro 

T 

ro 

3 

C 
■D 

1/5 

4^ 

C 

ro 

3 

^—i 

> 

QJ 

tj 
C 

ro 

5 

-  XI 

ro  c 

?  i 

3  t^ 

_  o 

§  05 

X  QJ 

Q  E 


rs 

3 


E 

re 

OJ 

Q. 

LO 

LU 

to 

■ro 

c 

QJ 

4-* 
C 

£ 

to 

to 

QJ 

QJ 

^ 

1/5 

.*— ' 

to 

ro 

QJ 

X 

a3 

c 

ro 

ro 

c 

CJ 

to 

c 

o 

c 

63960 


r 

"O 

O 

<v 

(U 

SI 

m 

■a 

< 

-> 

0) 

0) 

> 

F 

ro 

n 

f- 

0) 

3 

J3 

in 

O) 

.„.. 

(U 

XI 

1 

XI 

>- 

= 

TO 

E 

3 
1/1 

5 

(LI 

dJ 

c 

n 

QC 

Oi 

4-< 

r 

E 

u 

u 

tn 

CO 

c 

f- 

<v 

a; 

■i~i 

CL 

h 

r 

o 

03 

•i— ' 

i~ 

-n 

CO 

O 

Ol 

iV 

in 

4-J 
I/} 

*-* 

CTi 

C 
(T3 

E 

< 

X 

-1 

OJ 

o 

f^ 

a 

i5 

(/i 

in 

-1 

Ol 

0) 

in 

c 

3 

n> 

-Z. 

CT 

(Y 

UJ 

0) 

^ 

k— 

x: 

>~ 

u 

r 

■o 

(1) 

< 

CL 

3 

<x> 

O 

4-> 

CT 

Ol 

c 

cn 

fD 

QJ 

ni 

X 

■i^j 

.r 

u 

•> 

J-' 

i— 

'r, 

c 

^ 

< 

!r_ 

■o 

<u 

^ 

f 

C 

-*-' 

Ul 

(U 

>- 

o 

E 
o 

c 

03 

iQ 

■o 

r 

-I 

O) 

o 

ro 

E 

4-' 

to 

in 
in 

Z3 

r 

x> 

.  E  ^ 

CL     O     OJ 

en  y_   o) 

O      O      ;_ 

c  x: 

£  o 
_  Q^  E 
5  a)  E 


E 
o 


>  - 

O   X 


GJ 


=:;  ^  — 

Q.  ro  OJ 

t!  3  X 

§  o  o 


I 

Federal  Register '  Vol    68,  No.  ^17 /Monday.  November  10,  2003 /Notices 


en 

c 


m 


oi  O 


I 

re  QJ 

Q  E 

o 


V 

(0 
Q 

1.1 

ro  « 

I-     QJ 

E 
o 
u 


^  a; 
■°  "^ 

1     >~ 

ID  J3 

TJ-      fO 

^E 
•^  o 


—  ITS 

m  fT3 

E  -^ 

-9  o 

O  CL 


c 
2 

s 

V 

> 


3 
VI 

0) 
Of 

£ 

s 

o 
vt 


t3 

< 

(A 

V 

> 

o 


.y  05 

E   '^ 
^^ 

I/)   X 

>"  ■!=; 

in    C 
O 

in    '^ 
?^ 

fO   X 

en 
o  2 

J-'    o 
OJ   *^ 

■^■^ 

tn    OJ 
O    ui 


dl 

U1 

in 

E 

0) 

O) 

X 

o 

$ 

n 

(!) 

j-> 

^4— 

03 

'; 

4—' 

in 

in 

QJ 

-o 

(U 

in 

3 
03 

fa 

O 

c 

4— ' 

T3 

o 
o 

O 

n 

u— 

u 

o 

in 

(U 

\rs 

•>- 

C     03 

Ol    c 

E   ™ 
c;  X 

CL   ^ 

E    g 

—    k_ 

X 

CL    U 
O    O 

a   ^ 

(D    J-J 

E 
in 
i/i 
>  QJ 
lU  in 
03 

«"^ 

■-  .9 
O   a) 


n 
o 
o 
rsi 


QJ 

o 
o 
O 


o    c:  i: 
O 


01 

T3 

-> 

CJJ 

03 

t: 

> 

E 

X 

-1 

IZ 

in 

C    in 

O     C  I/"' 

C  in 

QJ  C 

t:   X  g 

o  o  S 

Q.   !=  CI 


OJ 

a  y 


03 


C 
03 


c 
o 

E 

in 

Q.   en   Q. 

t    in  L^ 

—  o  m  yj 

CO     U    03   O 


\ 


CJ 

o 

CL 

CU 


QJ 

03 
C 
03 

T3 

C 
03 

_aj 

Q. 

E 
o 
u 


^%1 

O  "  1^ 

5  - 

g  O  .T3 

-i  X  ^ 

if  cu  03 

§  o.i^ 

U  ,9  £ 

QJ  E  c 

U  1-  — 

>  £i  o 

n,  d  '-^ 

QJ  -n  C 

CO  ^  ^ 

QJ  O  ^ 

P  QJ  4- 

(T3  *::;  in 


in  "o 

*-  03 

X  c 

^  c 

X  03 

t=  > 

5  - 

i2  o 

c  '^ 

^  u 

c  o 

03  •'-' 

'J-  x> 


en  QJ 

C    X 


03 

c 


03 

5 

QJ 
k_ 
03 

c 

X 

§ 

in 

i_ 
QJ 
T3 

■o 
o 

■a 

c 

03 


C 
03 


°     ^ 

c 
03  in 

c 


tn 

>- 

03 


QJ 
X3 

"O 

03 


U1 
03 

wi    QJ 

tn    != 

03     '^ 


C     O 


03     QJ     03 
■O   CO     u 


CJ     C 

-a  X 

^   E    - 

U     3   X 


QJ 
§ 

O 


■a 

c 

03 

c 
o 

to 

3 


03 

C 
QJ 

E 
o. 
_o 

CJ 

> 


X 

E 

3 
C 

a 


QJ 


>- 

03 


_QJ 

XJ 
O 

4—* 

T3 

C 
03 

iD 

c 

^-^   03 

QJ   ^ 
C    .- 

E   c 


i3 

c 

QJ 

E 

in 
in 
QJ 
in 
in 
03 

T3 
C 
03 


C 
QJ 

E 
in 
in 
OJ 
in 
m 

03 

c 
o 


o  .£ 

X 
I-  u 
QJ    in 


QJ  _ 


c 


O) 


03 

o, 
> 


h;  QJ 

ui  X 

QJ  E 

03  Z 


03     <^ 
>    "O 

QJ 


ci  -^  .9 

o  ^  ? 

X    ^  03 

•^    LO  v^ 

V—     ^  O 

■    °     QJ  ^- 

in  C 

03  ^ 


03    4—' 


in 
03     O 

5^- 

CJ  Ol  >- 

.^  c:  i2 

o  -p   QJ 

>4-  -g  -o 

4-J      Q. 

li- 
en OJ 

.E  £   I/, 

03  9^  o 
>  c  in 
^     C     03 

a   13   D^ 


X> 

C 
03 


"-J    n) 


OJ 


QJ 
X 

E 

3 
C 

Ol  CO 

4-1  -^ c 

03  in  .— 

3  OJ 

C3"  c:   in 

■a  9- JS 

03  U     Ql 

e;  .!5  -o 

en       en 

c  o  c 

T3  t   T3 

3  U     3 

.9  S-.9 


4-' 

QJ 
T3       ^ 

-^ 

E 

?  QJ 

■E  irt 
4->  in 
<U   ro 

c  o 

'4-> 

ro 
LO    5 

i=i  o) 


fM 

u 

ro 
rsi 


tn 

Ol 

c 

X) 

c 


c 
_ro 

Q. 
T3 

c 
ro 

in 

9 
'en 

QJ 

4-> 

I  ro 


■g 

OJ 

4-' 

to 


tn 
cu 
in 

3 

ro 

VJ 

4-> 
O 

o 

1- 

•o 

c 
ro 
4-> 

c 

CLI 
QJ 

O 
in 
'tn 

_>J 

ro, 
ro; 

OJ 


§ 

X3 
QJ 

in 
ro 

CQ 
CD 


•n 

> 

c 

LLI 

o 

n 

■o 

w 

r 

(1 

8 

i 

0) 

c 

E 
a) 

n 

a 

?< 

a: 

c 

< 

0) 

8 

a> 

ra 

m 

n 

n> 

r 

F 

u 

3 

nj 

Federal  Register /Vol    68.  No.  217 /Monday.  November 


63961 


63962 


I 

Federal  Register 'Vol    68.  \o.  217/Mondav,  November  10,  2003  /  Notices 


^ 


fO    QJ 

O  E 

o 
u 


V 
10 

a 

II 

19    V 
H-5J 

E 
o 
u 


c 
o 


V 

> 


3 
(A 
W 

s 


> 


M 


o 


in 

I/)  't; 
(J    O 

ro   c   QJ   ^ 
S  -o  ^  ^ 

E-6   ?§ 
12  8 


P  .E 


o 


C 


o 
o 

o" 
m 

GJ 

c 

3 


"^   £   o  -c: 


—  T3 

O 

3 
01 

c 


I/) 
O) 

■D 

ro 


en  c 

oj   - 

■^    ro 
ro   w 


U3 


3 
O 


(J   U-) 


OJ     O 


.^  "g 


ro   ro 


ro 

T3 


QJ 

E 
> 

i§|.i 


u 

c 
ro 

Cl 


-C 


ro    5 
E  — 

c 

CJ 

m  CO 


2 


1X3 


Q. 

go: 

O 

OJ    o 

II 

3 
o    '^ 

■j; 
-^  = 

ro   5 

E 

'l^ 
a;  2 
CO  m 


LU    w    ro 

g     CD    ^ 

CL    '^      «= 
LU     "^     "^ 

O   ?6   E 

2|5 

tT    Ln    QJ 

CL  ^   OJ 
1>  -C   "o 


ro  := 


to 


c 
^E 

ro  :5  x: 

3       >      4J 

-   rog 

I— I    i/i   CO 


c  X3  ro 

'4-1  -^ 
cu 

E   j;r  liJ 

l/l  X 
Q 
C     QJ 

"I  I 

t"    ro 

OJ    c  ^ 

O    ^  -i-J 

^   <  O) 

Q.  -o 


ro 

4-> 
(0 


(U 


T3 

q; 

lb 


x: 
<-> 
c 
q; 


ro 


(J 
X)  '^ 
c  «y 
ro   >- 

■o  -o 

QJ     CU 

ro   o 
ro   Q. 


1*-  ■" 


c   o 


> 

o 

o. 

Cl 
ro 


XI 

ro 

tn 
q;  -d 

c 
0)  ro 
x» 

E 
=   ro 

^^ 

OJ    ro 
Ci-  c 

c  o 
■+=  o 

.0-5 

I-   ro 

Q.   Ol 


OJ 

cn 
o 


QJ     QJ 
-^     >   J3 

-a  t;  -^ 

QJ      QJ      1/1 

-§  ^^ 

tn  x:    !- 
u   ro 

QJ    ro   E 

u 
o  c 
^  QJ 
E   03 


E 


XI     QJ 


ro  i£ 


ro    o 


QJ  o; 

QJ    o 

I- 
5   ro 

QJ  n 


i/i 


ro 
E 

u 

c 

QJ 
XI 


X3 

QJ 


C 

ro  J5 
Q.  (u 

■E  — 

QJ  Q. 

£  -o  E 

Ol   1^   U 

c 

i:   Q.   h- 
QJ   LU   U 

E   O   CD 


:°?^ 


it 

X     u 

Q    c 

OJ 
.   X) 

m 
o 

o  _ 
rsi  J-- 

_-  aj 

m    3 

CO 
3     'I' 


I/) 
01 

C 


QJ 


|ro^ 

ro  .c 
>    u 

QJ     C 
OJ 


ro  x) 

c 
QJ    ro 


c 
o 


ro 


a 

c 

QJ 
QJ 


QJ     3 

ro  < 

Q. 

in    o 


"o  -h; 

QJ  .'£ 

x:  — 

.Si!  cn 

5  .E 

ro  .-e 

tri  5 

QJ  S 


°^  O 

3  .!-> 

■D  -C 

QJ  U 

>=  QJ 

c  ,_ 

QJ  O 

■""  c 

QJ  O 


ro 
5  Ol  E 
T3  c  "O 
o   —    >- 

3   o 

^  ,E 


cn-§i 


QJ 

C 
3 


tn 

Ol 

c 

C 


.^    cn 
1/1 

QJ     CL 
(/)    QJ 


QJ 

3 


l/l    LH 
QJ 
u 
o 


rsi 

qT 
rM 


"O 
rsj 


c2  -  >. 

C  C   X) 

■~  C     rT3 

O  CL 

o 


cn 

Q-     cn 


ro 
t_j 

o  -o 

c 
cn    ro 


|_    '  '      O     CL 
0x3-0    ,  .   _ 


QJ 


^    ^     "3 


CO       -. 


u 

CM 


o 

Q. 

;« 
O 
CJ 

c 


i_^i_^ror-C7=^-icj 
ro    b    ro  .t=  rsi  ^  .5  ,E=  U  1/1  rsi 


a  ro 

QJ  >- 

E  ^ 

OJ  o 
> 

o 

Q.  O 

E  ^ 


QJ 

u 
c 
ro 

"5. 

E 
o 


> 

■d 

QJ 

80 

rsi 

C      ^ 

O     QJ 

■^  rsi 

QJ  rsi 
CL      .. 

3 


CO 
QJ 
k. 
TD 
T3 

ro 


b 


CD 

x: 
u 
ro 


QJ 
X3 


cn 
■a 

O) 
QJ 
C 

■qj 

c 
c 
o 

U1 

k» 
QJ 
Cl 

-a 
c 
ro 


ro 

Ol 

4^ 

3 

c 

QJ 

ro 

TJ 

U1 

> 

C 

11 

cu 

3 

■0 
0 

c 

QJ 

"to 

E 

k 

c 

QJ 

-1 

0 

CJ 

QJ 


1^ 
T3     1- 

ro    Q. 


CQ 


01 
c 

c 
<u 

u. 

10 

a 
c 
*k- 
ro 

QJ 


i'cnl 


■a 

'   QJ 

4-» 

ro 

i  ro 
:  > 

01 

i.E 

QJ 

XI 

10 


ro 
o 
o 
rsi 


OJ 

X3 

o 
tj 
O 


c 

OJ 
10 

c 
o 

u 
ro 

c 

OJ 

l- 

ro 
04 


n 


1 


C 
to  ^^ 


OJ 

■is 

ro  X5 
QJ  3 
x:   10 

to 

k_ 

3 

■a  "D     ±= 

•^  o;    - 


toi 
qj: 
'u 

o 


to 
QJ 
U 

O 

a. 

C7) 

c 
'c 

QJ 
QJ 

u 
.E  fM 


C:   LL. 

ro  >— 


o    &^ 
Co    3 

■>"S 

UJ   -oj   ^ 
■S   O   ro 


< 
O  ^ 


c 

CO 


CL 
UJ 
CO 

o 


e 

ro 

E 
E 


§3 


O 


ID 

E 
v 
o 

< 


E< 

3 


:  o 


^ 


re  a 

O  E 

o 
u 


n 

a 

m    C 

H 

n  V 

*-    Q4 

E 


o 
u 


c 
o 


> 


o 
o 
rsi 


C 


3 
(A 
V 

s 

K 

O 

(A 

« 

■> 


1 
o 


o   ^ 

X3     > 

c    ^ 

O)     o 

3     (U 

O   ^ 
-8   ^ 

"a    ro 

^   I 
■D 

a> 
en  4-j 
c  ^ 

c  Q- 

■f6  E 


ra 

4-1 

in 
C 


c 

'c 
<u 

I/) 

en 

c 


Federal  Register    Vol.  b8    No 


-1"    Mondaw   \o\-pnibHr   in.   ZOD'i  A"- 


63963 


x: 


>-  c 

fa 


QJ 


U- 


O 

o 
rsj 


k_ 

QJ 


x: 

c 
o 

E 


c 

03 


,o   ^ 


/>     C   >*:r 


o  -c 

4—' 

CO    iT 


oJ  9 

TD  > 

O  **- 

■>-'  o 

1  - 

fD  ro 

^  c 

-  -o 

O  n3 


o  o 


O    1/1 


<T3     ^    -O 


03 
3 


t5  ^   03   3 


X:     3     03 

■^   c 


1/5  — 

(T3    "O     ^ 
TD     C 
03 


■^    c 

re 
C   _ 


g3    P 

Q.    <= 


03 

C 

ro     O 


E        2: 


^  -B  ^  -^ 


c 
o 

■500) 
P    Q--C: 


,ii;     OJ     C 
—    JZ 

°^    r-n    <^ 
C     P  J2l 

5  z)  3 


>  o 

C  -*- 

c  o 

o  S 

-C  ro 

O  c    c 


C     G 

OJ      Q. 

x:    c. 


03    c    . 

c  ^    o 

o  ^  £ 


■o  — 


X3 

(O 


en 


cn.c 


03 
o 


03 


r-       T3 


U1 

C 


oj  _9  c 

c  "o  ro  z: 

i:  "D  >  cj 

*-    "o  o  c 


ro 


XJ  ui 

O  O) 

^  E 

2  t?^ 


Ol 

X 

o 

ro 

QJ 


C    To     3     - 


c 

JO 
Ql 

c 

QJ 

E 

_QJ 
Q. 
E 

XJ 

c 

(T3 

Q. 
O 

QJ 
> 

OJ 
Q 

cd 


03 

QJ 

T3 

C 


L-  I     l_ 


■a 

03 


CU     fO 


QJ 
fO 

tf  Z 
o 


I/) 

QJ 


X3 
QJ 

OJ 


•t;   <_i;  o 


c 
.9  dj 

iS  o 

Ei/r  3 
01 '  c 

— i-     LJ     ■*-' 

CL~;  c 

C    0|  o 

u 
m 

I 

i> 

LU 


C   — 


fO     N 
CD  ^ 

4^    ro 


C 

3   ^^ 

^" 

ro   cn 
to   c 

to  ~ 
0)  ^ 
(_l    c 


S  =  £ 
o  ^  c 

ro     X     Qj 
O    S    g 

o 
t^  ^  — 

E:   o 
^  -a 

„  CJ 

*^     .  *-> 
-^    >-  c 

i-U     b     ^ 

O  o-XJ 


0  c 

c  c 

03 

=  c 

Q.  CJ 


JZ 


u 


en 

c 

ro 
X 


X3 

c 

03 


O  GJ     O 

;r  E   > 

OJ  3 

X)  c 


GJ 

Q; 

r  , 

w 

X 

X 

E 

F 

1  " 

yi 

0 

c 

QJ 

CT 

0 

E 

c 

C 

*-j 

i/1 

> 

0: 

(.; 

r  1 

OJ 

L- 

ro 

0 

Ul 

0 

> 

O) 


63964 


Federal  Register/ Vol.  68,  No.  217  /  Monday,  November  10,  2003 /Notices 


U  lU 


59 


a*  "O 

~  X) 

4-1  ni 

C  q; 

1/1 

Ol  >*- 


c 

(U 

c   o 

s  ^ 

TO     O) 


QJ 


3 
>-    in 

s  ^ 

:fc    3     g 
£   —     TO 

>  m    Ol 

O)   o;   (u 

>  -C    CL 


TO 


■o 

'5 
cr 


TO 

Ol 

3 


1/1     l/l 

C 


(U    *- 

C     (/I 

TO 

10         I 

y  o) 

11: 

TO 


5     »- 

c  S  ^ 

^.     TO 


1/1 

o 

T3 


C     (/) 


U     ^   O) 
5     TO   "O 

a  (V  Q 

■•   o  "O 
uj        c 

(J   ,^    TO 

Z   5  i3 

all 

(L    TO  .E 

O  TO  5 
O  ''  = 

2  "5  -^ 

si  ^ 

<  X3     (/I 


Ol 

c 

TO 

■Q 

OJ 

c 

Ol 

■g 
> 

a; 

to 

TO 

a. 


OJ 


c 

OJ 


10 


a; 


OJ 


(A 
(A 


< 

o 


Ui 

< 

CD 


Q. 

z 


t3     TO 

^     i^ 
TO     a; 

El 

u   >- 

OJ    ex 

>-     TO 
lO 


■g 
> 

o 

),_ 

Q. 

OJ 
JD 

_TO 

TO 
> 

TO 


_TO 
TO 
O 

QJ 
3 
"O 

lyT 

TO 

OJ 

TO 


X) 
TO 
CO 


O 

o 
o 


TO 

C 

o 


O 

o 


I 


I 

E 
o 

_>- 

c 

OJ 
3 
O" 


3 
J3 

UI 

TO 

tV 

TO 
TO 

4-' 

c 

E 
d 

_o 

o 
> 

Oi 

■o 

a; 

c 
o 

I/; 


a. 
I/) 


■^   '^       M       t       „, 


TO 
Q. 

3 

u 
u 
o 

■o 

c 

TO 

l/l    ^ 


o 

Ol 

1 

n 

Ol 

t. 

■o 
o 

to 

a 

T3 

» 

C 

(U 

tf 

TO 

3 

4-* 
C 

c 

t 

u 

^ 

TO 

^4— 

QJ 
Q. 
1/1 
OJ 

T3 

<r> 
■o 
> 

o 

i_ 

c 


to 
c 
o 


IB 


> 

V) 

c 

O 

I 

t 


o     & 


SI  ;o 


JO 

gi 

"55 


to 
OJ 


o 

c: 


to 


«  2 


O        i/1 
to        U_ 


C 
O 

a. 

Ui 
V) 

O 

IN 


(L) 

x: 


2   ^ 


c 
o 

c 

Ol 


OJ 


Q. 
if) 


CU 


c 
o 

"O 
Ol 


o 

c 

QJ 

i— 

§ 

to 
u 


OJ 
to 

o 

Q. 
Cl 
3 
1/1 

>- 


5   _       ^ 

1 
TO 


TO 


OJ 


u 

ac 

on 

c 
r 

o 


c 
E 

0>    Q. 

g  o 

C    a; 
o    > 

.p     QJ 

lg 


TO 

tJ 


^    si    — 


c 

3 

E 

E 
c   o 

(D    U 

£.   c 

(X     TO 


D1 
C 

_3 

u 
c 


to 
tJ 


a; 
to 

-D 
0) 
■D 

O) 
QJ 

C 


10 

OJ 
to 
tn 
_TO 
O 
Ol 

c 

c 
CU 
i» 

TO 
Q. 

XI 
C 
TO 

to 

QJ 
u 


0) 
to 

Ol 

c 

"a; 

to 
C 
3 
O 
u 

c 
"to 

4-' 

o 


3 


to 

TO 
5 


TO 
-C 

4-J 

■D 

OJ 

O 
Q. 
OJ 

to 

<L) 
"O 
> 

o 

Q. 


c 
■o 

OJ 

■g 

> 

o 


o 

c 

(U 

to 
u 


TJ 

>~ 

_TO 

q; 
■o 

OJ 
t- 

<v 
to 

CD 

■^ 

OJ 

tn 


■o 


a> 

OJ 

to 

QJ 

1 

to 

viy 

QJ 

^ 

TO 

QJ 

1/1 

to 

QJ 

U 

4~) 

c 

TO 

J3 

to 

TO 

c 

to 

o 

■o 

x: 


_QJ 

■a 
o 

4—1 

T3 

c 

TO 

c 

TO 


QJ 

E 
o 

to 


>-i       o 

LU       U_ 


TO 

_3 

TO 
> 

QJ 


E 


■a 
a» 

4-1 
lA 

X 

QJ 

l/l 


Ol 

c 


TO 


QJ         14- 


T3 

c: 

I 

E 

.10 


c 


10 

E 

(U 

E 

4-> 

TO 
C 

a. 
tn 


^  i 

*"    TO 

■?     E 

TO   _>. 

I/)    QJ 

■S.i 

4-* 

15  TO 
TO     t- 

irt  .E 

T3    to 

4-1     .— 

QJ  C 
=6  .9 

X>   4=! 

o   c 

4^     QJ 

XI  ^ 
C  QJ 
TO^ 

C   ^ 

TO  != 
»t^  TO 
C     QJ 

-9  -g 
o>'> 

2- .  - 

TO    QJ        >       — 


u 

t 

TO 
Ol 


OJ 

jC 

4-> 

c 
o 

X) 

OJ 

«= 

c 

QJ 

tn 
OJ 
u 


QJ 

1/1 


TO 

QJ 

> 

QJ 
U 
QJ 


TO    QJ 

i2  ^ 

«-    to 

l/l  .5? 

Cl.  — 
CO  p 
ti;    ^ 

QJ  i_ 
j_i  — 

_QJ     QJ 

cl6 
o   c 

C     TO 

Q.  tn 
O  ^ 

QJ      r- 

>  :£ 
QJ  -p 

XI    5 

QJ    i" 

£^ 

3  O 
1/1    *-' 

^  X3 
QJ    ^ 

=     TO 


QJ 
U 
C 
TO 
XI 


C 
QJ 

C 

o 

Q. 

E 
o 

u 

X> 

QJ 

"3 

o- 

QJ 

k. 

QJ 


C 

TO 

4-* 

C 

o 


5  i3     5 


u 

LU 

X 
Q 


TO 


o. 
to 

u. 


TO       


UJ     4-> 

z5 

o '-' 

O    QJ 


_  XJ 

:=  QJ 

>  •»-' 

>  TO 

I/)  .E 

^  E 


O) 


o     E 

U      JD    QJ 
TO      ^  X) 


|1 


XI     QJ 

c    u 

TO-^ 

^   c 
5  .2 

TO  *i 

fi 


SI     52  ^ 

"O  QJ 
"O  = 
o   ro 


T3    O 

TO    13 

i3  ^ 

TO    CT> 

C  •£ 

■—    -^ 
=     TO 

<  5 


To     « 
o    o 

O     (9 


0) 

o 
fli 

a 


n 

a 

c 

T3 

C 


n. 

UJ 
CO 


o 

£ 
re 

E 

E 


0! 


T7    ^ 


»3 
o 


Federal  Register  '  Vol    H8.  \o.  217/Mondav.  \ 


oveinber   10,   2003 /Notices 


63965 


c 

T3 

o 

<v 

<U 

•i-t 

TO 

11 

ro 

tl 

> 

E 

X3 

h 

v 

3 

^ 

Wl 

<u 

rit 

X3 

i 

JO 

>- 

ZZZ 

03 

F 

(/I 

§ 

K! 

UJ 

OJ 

r 

J3 

a: 

<D 

•^  ^   p 
■^  -^  -E 

Irt    fD     C 


c   o 


^1  §> 

ill 

c:  (_» 

±f  to  to 

3  QJ  QJ 

1/5  C  3 

^  ^.  cr 

r^  QJ  O) 

0  ^^  1^ 
2  cr  en 

■^  O)  c 

i/i  *-  rtJ 

01  a;  -C 


Ol 


C     3 
QJ     O 

E  a, 
■i— 1  TO 

■D  = 
TO    Q. 

.  E 

Q-  O 
UJ  o 
to  »,_ 
O  o 


E  cZ 

?^     0)    ■"-' 


■a 

0) 

c 
c 

TO 

-a 

c 

TO 
to 

to 

0) 

QJ 
> 

4-1 
O 

ig 


Ol 


£  E 

Q.   TO 

c  R 

S^ 

$  o 

4-> 

ex  to 
I/) 

4J     u 


c 
E 

a» 

■i-i 

QJ 
X3 


4-1  Ol 

c  c 

o  s 

a!  O 


4-*    — 

re  a 

o 
u 


4>l 

re 
O 

II 

re  « 


U  ^ 

TO     O 


1^ 

a;  ^ 


TO 


OJ 


■a  .ii 


O 
U 


HI 


> 


c 
o 


V 

E 


3 
M 

w 

3 

o 

4J 
« 

> 


I/I 


o 


to 

TO 
to 

E 
_aj 

O 

h— 


T3 

CU 

<U 

O  QJ 

"-'  to 

i-  TO 

TO  U 

^-  1=; 

"^  S 

tn  2 


a;   ° 
il    to 

5  ■'^ 

QJ     2 
O     TO 

it 

TO      4-< 


q; 

c 
c 

TO 

E 


QJ 

to 

Ol  >- 

"O  QJ 

$  E  i« 

iS  "^     TO 

•"  C     E 

■D  Z   XJ 

QJ  ^    ):; 

i3  QJ    O 

"5  !r,    O 

.E  >  ^ 

"D  1=    q; 

^  QJ    U 

O  QJ    fc 

TO  TO   1/5 

C  S| 

QJ  u  2 

Q.  I/)  CQ 

E  «=    P 

C  C   vt 

TO  Ol    ^ 

QJ  >.   O 

■•  S  - 


O 
O 
fN 

o" 
ro 

k_ 
QJ 
-Q 

E 
QJ 
> 

O 


to  zi 

<V  c 

u  a. 

jj  en 

o  "^ 


o  J2- 

QJ   "O 

E   "^ 

O   Q. 

LL. 


^    .^ 


QJ 


■^    "~^    TO    ^ 


QJ     c 

£  ^ 
I? 

QJ     TO 


Ol    Q. 

4-1      O 

I/)    o 


QJ  £ 

E   ^ 

QJ     C 

^^ 

iQ.i 

c   -^ 

E     TO 
QJ   T3 

5  ^ 

QJ    c 


■a 

QJ 

E 

X3 

to 

CJ 


»_    .i:    .tJ     to 


O  ^ 

C  ''I 

.2  QJ 

to  l_l 

>  2 

E  Q- 

Q. 

to 

a  ^   OJ 

E  6g 


■O  -D 

QJ  C  •• 

•t;  TO  QJ 

O  "O 

QJ  r,  u 
^^■^ 

■qj  QJ  p 


to 


QJ  TO 

C  4-1 

—  TO 

E  Q 


c 


Vi     TO 


^         i     1 


a    Ol  QJ 

O  £!£ 


ii    QJ 
£    Q' 

^: 

ro  -^ 

QJ    CO 

o 
o 


5LP 


TO 


fSi 


E  ^  -^ 


TO 

QJ 
i_ 
TO 

I/) 


QJ     O 

iz:  _tr 

X)  QJ 

U1  _QJ 

T3  ^ 

x:    c 

4-1       QJ 

■>    to 

QJ 

to       Q. 

QJ 
O 

■^^      4-1 

to 
■a  -= 

^^ 

c 


. »  to 

to  gj 

TO    *-^ 
QJ   — 

TO 
TO    .i^ 

QJ  SZ 

II 

>    QJ 
-a  "^ 


to 

QJ 


XI 
TO 


QJ 
TO 


fe  5 


=F1    TO   -^  = 


QJ     C 
X     TO 


O  QJ 

Q.  o 

^  QJ 

o  c: 


TO 


QJ 


TO  t!  it 


QJ 


TO 


J-     TO 

•-J     C 
TO    •- 

QJ  .^ 


T3 
C 
TO 

c 

TO 

C 


QJ  13 
4-'  C 
QJ 

E  -^ 

O  T3 
^  C 
4J  TO 
O  _ 
C     TO 

l/l    O 

tb     ^ 

.15  xj 


to 

QJ 


X5 
.  ,    TO 

■o    ^ 

O   X3 

E   to 
^-^ 

1^ 

£^  o 


O  --B 


O  o 

<  ^ 

■•— •  TO 

Q.  TO 

1/1  TD 


GJ    to    Ol  QJ 
-O   CL     C   XI 


TO     QJ 
^     to 


to 

QJ 
to 

TO 
U 
4-/ 

o 
o 


p  (/I 

c 
QJ  ■£ 


5  ^ 


c  E 

O  3 

•^  "^ 

C  QJ 

3  X 


t;  Zi    QJ    ^ 


-^  E 
■^  o 

E- 

-^  5r 

>  TO 

>  -o 


;-    -^^  -C 


5  g  £ 


P^ 


TO   "O 

1-     C 
3     TO 

^     C 

.^j   — 

to  ^^ 
—    O 

S  E 
^^ 
^^ 

TO    ±j 


TO 
Q. 

QJ  A~ 

X  Q. 

*-'  U~i 

—  0. 

TO  ""■ 

Ol  V 

C  O) 

>  "D 

QJ  "2 

QJ 

i- 

4^  O 

O  4^ 

c  c 

QJ>2 

o  GJ 


Q^     TO 
t^    »*— 

to 
c    '^ 

2  = 

■4-J      QJ 


to  >- 

4J  QJ 

.i:5  X 

?i 

E  c 

TO  ^ 

5  £ 


r 
£ 

8 
3 

g 

S 

J 

QJ    QJ    \n     H 
r-     Lj     »-       o 


X     U 


QJ 


^     ^ 


QJ 


to    O 
.5^  -o 

C      LO 

TO   i= 

.!=      QJ 

QJ     U 

£1 

T3  Q^ 
C  '^ 
TO    U 


>-  E 

TO    ^ 
CJ    o 

V4-        to 

O    QJ 


to     QJ 

QJ 

Q.   01 

■D 

3 

QJ     tj 

-C     C 


QJ 
> 

TO 


4J      QJ 

TO     to 

£  c 

.-^  o 

to   'SZ 
QJ    C 

'X     QJ 

P 

-C   H 

l/l   X 

1-    tj 

CJ  TO 

^  CJ 

■D  1- 

O  O 

■O   XI 

c    c 

TO     TO 


C-  -0 


-    TD 

QJ   "D 
to     o 


-^        'V        ^ 

?     t/l     QJ 


C 

.2"? 

4-*       t_ 

c   f^ 

QJ 


-4:;     TO 


.-t;   TO   ro 

to   t    -t; 
TO 


_QJ 

"^      -J^  V4- 

£5  o 

-D     ^  ^ 

c    o  -Q 

TO    ^  £ 

4^  3 

^    ^  C 

£  CJ 
^     ^£ 

O     §  TO 


■^     CJ      ui 


^,      O 


en 


§1" 

Qj  LL 

^1 
■^'  <t 

s> 

Ci< 

S:   * 

gi  re 


^ 


O 

3  re 
c 


63966 


Federal  Register /Vol.  68.  No.  217''Mondav.  November  10.  2003 /Notices 


iQ  a 
o  E 

o 
u 


V 

(a 

Q 

II 

E 

o 
u 


(A 
V 


O 

C 
O 
•G 

3 

c 
« 

E 

3 


3 
M 
« 


Of 

s 

> 


o 


S 


o 

rg 

^ 

^r^ 

ro 

cr 

Kl 

3 

C 

to 

<-l 

»_ 

<u 

x: 

4~> 

a. 

LU 

(n 

n 

O 

t; 

4-J 

c 

T3 

ro 

<U 

Q. 

a 

E 

TJ 

x> 

(- 

J 

ro 

1/1 

a; 

w> 

ro 

a) 

1 

CJi 

o 

B 

j-j 

(D 

lU 

o 
o 


o 

Q. 


JD  fM  JZ    ^■ 

T     P     "3 
-J    C    ni 


.i=    >   a;   c 


U_    03   U.    rtJ  t; 


E 


5  . 

C  Q. 

OJ  LU 

E  ^ 

Q.  O 

°  1 

O  CO 


CO 


o 
u 


Ol 


5 

a; 
■> 

a; 


OJ 


X        Ol  en  (u  ,r 
x:         Ol  .£  t  rsi 

4-1  ,-     -i-J     '^ 


^        5 


"O 

a 

1 
ii 

T3 

(U 

■o 

(O 

(U 

c 

£- 

1/) 

4-* 

*-t 

>~ 

cn 

— 

(TJ 

T3 

u 

"O 

0) 

£- 

to 

t- 

4-J 

5 

£ 

._  "D 
X    O 

ra  ^ 

E      L. 

if 
1 2 

t   gn 

4-> 

«  JZ 

4-^     (J 

.!«    «3 
—    O) 

(O     4-" 


j:3 


ITJ 
fN 


to 

Ol 

c 

T3 

c 

Li. 


c 

OJ 

4-J 

=   fN 


^^ 


to 
'o> 


o 
o 

"O 

c 
ro 


,   C  Ol 

!  a;  g; 

0)  ITJ 

jtj  10 

1^  .y 

i.i2  § 

"1  -hi 

-^  >■ 

<Q  lO 

c 

OJ  '4-1 

^  c 

4-)  Qi 

o 

—.  '''^ 

T3  ni 

OJ  lO 

I  CD  u 


> 

o 

to 

O) 


c 
o 

c 


fN 


"S  ~^- 


k  2-33 


to 


i3 

fN 


o   00  ii   "J  .b 


(tj 

4—' 

c 
o 
u 


T3    to 


Ol 
C 
'l/l 

to 
ns 

x: 
to 


en 

(D    C 

ID  ro 

V) 

'-^  <u 

^E 

«i    to 

E  „ 

OJ  UJ 


ro 


>--^ 


c 
o 
Z 


to 
en 

c 


u 

4-> 


T3 


to 


OJ  •j= 

i| 


4^    CI 

C   (N 

.2     J 

Q-fMJ 

O   "O 

U  (N 


vO 


CO 


Q. 


fM 

to       .^ 

ro  _Q 
I/)  fN 

4-> 

ro   ■  • 

i-    to 

en 

if 

4-> 

ro   c: 
to  _ro 

y  '^ 
E^ 

4-i  T3 

C     1) 

o;   c 


a; 

ro 

ro 
> 

ro 


■o   to 
O)   ro 

tj 

:.iC  o  c 

i^  u  a» 

E 


•o 

cu 
x: 
tj 
ro 

(U 


to 
to 
01 

k- 

01 
O 


OJ 

4-> 

ro 

_3 

ro 

> 

OJ 


ro 

4-* 

ro 
■a 

T3 

c 
ro 
<u 

^^ 

RE 

Ol 

^  -a 

^   ro 

o 
ro 


to 

••-^ 
T3 

ro 


3  ci 

(/)   fN 
<U       . 

fN 

T3 
fN 


■o 

O) 

i- 

'to 
<u 

T3 


av  c 

fN!  'ij 

T3l   O 
fN    U 


>.    1 
J3  Q. 

ro  LO 

CQ 
-C  £ 

o»  o> 

3    3 
O    O 

sz  sz 


^■^ 

di 


i3 
=  fN 

i  «J 

fN 

to  ~ 
OJ   ^ 

u  c 
c  £ 


to 


c 
_ro 

Q. 

Ol 

u 

c 
ro 

■q. 

E 
o 
u 

to 

a; 
y 

0) 
to 

c 
.2 

4-1 

c 

Ol 


ro 
a; 

O) 

E 


T3 

C 

ro 

c 
.9 

4-* 

_gj 

E 
o 

LJ 

a. 
to 


ro 

4-> 

c 

O) 

E 

Q. 

E 

•a 

c 
ro 

c 
a; 

E 

C3. 

_g 

0) 

> 

Ol 

■a 

O) 

xi 


O) 
t^ 
c 
ro 

ql 

E 
o 
u 


«    0^ 


I 

Ol 
(A 

« 

> 

1 


CO 


ro 

to 
ro 


in 


(J 


c 
o 


o 
ro   c   jj 

lis,  I- 

F.=  2  8 


'J- 
o 
o 

(N 


ro 

3 
C 

ro 


—  XJ 

_3 
LJ 

O) 
^  _ 

3 

I 
(/) 

to 

c 

Q.     4^ 

5 


18 

O) 

k— 

T3 
XJ 

ro 


a)  to 
"ct  c 

(U   — 

ro  4-' 

to  TJ 

c 

4-1      (/) 

c:   0) 

c  c  c  c 
ro   (a   01   JO 

3.-2  ^  °- 
o 


o    0» 


to 


go: 

(J)  to 

^O 
o>  o 
Ol  .»-' 

4-'    ^ 

3 

o    "^ 

vC    0) 

X) 

E 


r 


01 


(-1 

c 


o  u  p.i5        <y 
U  ro  .E  T3       CO 


CQ 


QJ  .E 


JO  ja 
(u  a. 

> 

o    a; 

u 

o  ro 

.^■%. 

E 
o>  o 

C   U 


to  to 
o)  o; 


^    ri  ■'=i    "i 


> 

ti 

OJ 

o 

c 
o 


to  "O    c 
(U    J=    t 

ro 
a; 


OJ    «J 

to  y 


[{]   I  ro 


fk   5  = 


E 
o 
u 

to 

U- 


c 
i2   ro 


Q.T3 

to 


<u   O 
E  ■*= 


IE  5  ti 


Sis 

C3l  O 

4-1 V-» 


QJ 

4-> 

ra 

I. 

o 

CI 

I- 

o 

c 


OJ 

(- 
OJ 

(J) 

z 

1- 

CQ 

OJ 

T3 

C 
3 

U 

ro 

OJ 


I— I    to 


roc 
CQ  o. 


m 
I 

to 
O 


ti;    0»    C 

"^         ^ 
O    OJ    O 

5^  "2   o 
C  3  u 

.>    C  2 
oJ-'O 

■^  tj 

C  .       TJ 

QJ  q3   UJ 

t  C 

3  C 

Lj   ro   ui 

EOJ 
_  3 

x:        <rt 
*-■  ^.!5 

O    QJ  

4-i      p      (U 

~       o 
^  "^  12 

(/)  .b    Q 


Q. 

to 


Q. 
UJ 
</} 

o 
o 

E 

E  , 
3  I 
«  I 

Q 


§0. 
<n  V) 

DLL 

81 


I 


e  1 


O  1 


Federal  Register  /  Vol,   68,  No,   217    Mondav,  November 


10.   2003    Notices 


63967 


I 

o  E 

o 
u 


n  V 

H-       QJ 

E 
o 
u 


o 
c 
o 

iS 

c 

V 

E 

3 


3 
Ml 
« 


2 

» 

< 

(A 
V 

> 

s 

o 


5 

o 
rsi 

o" 
rn 

c 
3 


fO     C     I-   ^ 

I— 1   re   Q.  i; 


vo 


CM 

go; 
^o 

<U    O 

CJl  *•-> 

o    '^ 


LU     O 


QJ 


m    i/l 

CO  .5^ 

^  E 

t  ^ 

QJ   SZ 

c 
>-  o 

3   ■> 

CT   O 


C     0>  QJ 
^     C   JD 

Q.    '■*-' 
QJ 
O)     QJ   = 

1/1 


c 
re 


?■  c  <u 

t  -  > 

o  x: 

U  re 

^  i^  re 

QJ  QJ  C 

QJ  cn 

"Ql  o  ^ 

o 

u 

re  =: 

re  "1 

ij  QJ  ' 


i3 


cS 


^  =  b 


CD 


re 

c  x: 
«— .    to 


4-*       ki/       ^ 

SZ 

OD  i  JO 


to     fD 

re  -A-* 

X  £ 
Q 

o 

^  §b 

-o  t:  ^ 

-tJ  -rj  re 
re  c  "^ 
•£   re   >. 

X3  "O  "O 
S     1^    QJ 

■t    re   ex 


10 

=3 
O 
3 

.E  .- 

*->    o 
c  >*- 

o 


x:  Q. 

O    I/) 

re  Li_ 


re  •> 
o 


o  -F 

c: 
g 

10 


cn 
c 

OJ 
Q. 

E 
o 
u 

QJ 

re 

4-1 

to 

c 
o 

£ 


I/)      =      Q. 

re  ?-i: 

^^  S 

re   o   i^^ 

•i  >>^ 

■53    QJ  Si} 

4_l      C 

r^  ^ 

QJ     O    •> 

E  ^   ^ 

QJ    ^    0> 

o    <i^    £ 
O   -H   iJ 

E   ^   c 
.E   cr  E 


>~ 

QJ 

L. 

CTl 

QJ 

re 

■t 

(— 

re 

01 

_j 

u 

f  V 

k. 

QJ 

0. 

re 

^ 

QJ 

JT 

10 

4-< 

(J 

(U 

z 

QJ 

n 

■E  CO 

t 

.      Q^ 


Q) 

x: 

^  -D 
C    QJ 


^-^  cms 
Q.    c   c: 

LU  .c    re 

O   ^  uj 
O 


bbi 


=     QJ 


5    re 


X5 


CD   CD  "o 

-1=  S 

o  re 
QJ   re 

>   at  -f 


to 


cnti 

2  E 


> 

o 

a 

Q. 

re 


Q.    = 

O)    o 


0)  vt   := 


ui 


■5  .y 

c 

QJ 

—   re 

E 


re    to 

QJ    QJ 
i- 
U 
QJ 


QJ 


$   - 


u 
c 
QJ 
X> 


re 

|i 

_3 

re    ° 
re    c; 

I-    O) 
O    Ol 


3 

to 

c    ^    <" 
re    S-° 

Ens 
U  X 
re  2    to 

aJ  CD   00 


X 

o 
re 

QJ 


u   re 
re   E 

x: 
u 

c 

QJ 
X) 


QJ 


re 

^   re^ 
U  Q  £ 


6   re 


re 

re 
E 

c 
0) 
XI 

-  ^  ^ 

J5   re 

-r,     f^     -C 

QJ  QJ 
■>->  tJ 
[O     c 

k   re   3 

g  :=     to 
9-    CL    C 

o   E   "^ 

.e5£ 


r-    re 

O     QJ 

re 

cn  "3 

c 

3  h 


O 


O) 


CM 


Ol  ^     (u 
C    CD   CM 

3   re  -o 

-n    ^  rsi 

c   ^       - 
.=    >    o 

2^  E  xT 

-c  ^  ^ 

1-  ^   re 

Ql     t/l     Lo 

QJ    o    c 

3  >=  .^ 

.E   l^ii^ 


i 


63968 


Federal  Register  /  Vol.  68,  No.  21 7 /Monday,  November  10,  2003  / Notices 


a; 


■^  .*i 
^^ 

CD 

z  ^ 
2^ 

Sf  c 
(O  — 

E 

-5.i 

(c:  T3 
XJ  0) 
O    Q. 

C  _o 

c 

Ol 

«J  c 
c  i5 

O  CL 
(T3     C 

(T3     i_ 


—   fa 
-^    ra 


x: 


<u 


en 

c 


)_ 

-| 

u 

1/1 

10 

(- 

c_ 

01 

Ol 

-t-t 

T3 

0 

C 

c 

n} 

to 

^ 

9 

en 

o 
•a 

u 
m 

r 


U   JO 


3t_  l_l 
.!->  I— I 
(T3    o 


(T3 

Q. 

O  =6 
V  o 

5  ^^ 

Z  o 
u.  '^ 
O  2 

2-^5 


■o 
c 
n3 

en 

c 

c 

c 

Q. 

c 
g 

V) 

c 
ro 

k. 

_>- 

<u 

E 

4-< 

cn 
> 

'J 


o 

c 

(LI 

k_ 

OJ 

c 
a; 


if     -a 


S£ 


< 
< 

lU 

z 
3 

Ui 

< 

CD 


x: 
i_» 

OJ 

gi 
■qj 
<u 
E 
o 
1/5 


fO 


>■ 

x> 

l/l 
OJ 


■a 

a; 
^~> 
_ro 

OJ 

k_ 

X3 

C 

c: 
o 

fO 
(-1 

13 
"O 
0/ 

"to 

O) 
Q. 
to 

a> 
*^ 
re 

Q. 
O 

a. 

fO 

OJ 

> 

o 
a; 


o 

c 

>~ 
E 

CD 
t 

Q. 

i_ 
OJ 
TO 

C 
13 

CTl 

"OJ 

ui" 
OJ 


XD 

I/) 


4J        "O        ±i 


B  ^ 


S   X) 

0)   .  t 


x: 
o 


XJ 


c 
Jc 

o 

CL 


<1J 


O 

o 

ra 

3 

0) 


> 

wt 

c 
O 


(A 

Ol 

c 
c 


c 


XI 
u 

n 

ro 
CQ 


■a 

o 

c 

cn 

c 

O) 
XI 


o 

c 

OJ 


UI 
"C       TD 

3    o 
1  - 


o 


J 


la 


c 

(T3 

id 

c 

Ol 

E 

OJ 

'd 

(U 


?.    u 


ro 

Ql 


0) 
u 
c 
ro 

X) 

o 
u 
u 
ro 


OJ 

x: 

cn 

c 

OJ 
Xi 

o 

c 


5 


(U 

u 

c 
ro 

XJ 

h_ 
o 
i_i 

u 
ro 


■a 

c 

OJ 

E 

,0) 
Q. 

,i 

X! 

C 

ro 

XI 
OJ 
Q. 

^ 

> 

(V 

■a 

cn 

c 

x> 

o 

c 

Ol 

a; 

U1 

c 
ro 


LU 

Q 
U 
CO 


cn 

c 

'c 
o 

■^ 

to 

C" 

ro 


ro 

■t 

X3 
XJ 


OJ      ._ 

X3       'oJ 


X3 


O 
O 


to 
cn 

c 

cu 

O) 

E 

c 
o 

to 

c 
ro 

»—      k_ 

I--     t- 


c 
o 

c 
ro 


1^ 

XI      -' 

E     o 
i     S 

^     .9 

ro     ±: 

CJ) 

(V 

h— 

OJ 

c 

OJ 

(A 

to 
c 
o 

C        Q} 

—        k— 

ro     "D 
Q     U 


10 
c 
ro 


C7> 

c 
a; 

X3 

o 

c 


m 


cn 


•!2  £     .E 


(U       0) 


5     5 


N    m 


5 

-2 


o 

a 
n 

Q 

C 

o 
in 


Q. 
Ol 
CO 


n 

E 
E 


c 
•a  o 


8^- 

c 
<B 

E 


£  .2 

JO   Q. 

si 
o 

ra 

g 
ra 
O 


,  o 


Federal  Register    Vul    hH    \ 


".   n,  MoiiddX,   N.iveniber   10.  IWYi    Nutir 


63969 


C  "O    o 

CU  QJ    ■»-' 

■i  ^"S 

S  :3    CD 

«,  ^  i3 

"3  ^    P 

•^  -^  -£ 

1/1  (U    c 

^  <U    OJ 

±;  Qi  ^ 

c  o   f^ 


4-1     '4_. 


OJ 

en 

c 


c 
E 

o  £   o 


i2 


3 

CT 


^       ■  ^ 

3    O)  OJ 

to    c 

QJ  ^^  ^ 

^—    'r"i  ^^ 

r^     ^  OJ 

■^    QJ  C 

I/)   "-  (t: 

>  "^  k 

<  5  "o 

5  OJ 


cu 

sz 


<v 

E 

o 

i3  ii  -u 

"     =3     S 


c 
E 


c 


to 

3 


(1)    I'* 


E 
o 


ro   Q.  .> 

.  E  t! 

LU  U  it 
to  n_     <D 

0)     4-> 

E   o) 
<u  c 

5  ^  E 
o  Ic 

c  a- 
OJ    o    to 

ti  3  £ 
■c  ^  -^ 
5  o  o 

.9  ^  .. 


OJ 
OJ 

O 


CT 


^ 


Q  E 
o 
u 


re 

o 

01.2 

re  a> 

E 

o 
u 


QJ 
0) 

O 
O) 

z 
>- 

TO 

m 

cn 

c 


C 

o 


V 

> 


3 
U 


2 

.£ 

> 

< 

> 

S 
o 


Q 
U 
CO 

c 
o 

'4-' 

u 
x> 


E 

TO 
Q. 
0) 

Q 


I-  O 

QJ  C  >- 

XI  t  QJ 

QJ  O  _c 

t/l  rsi  ±3 


CT 

c 

c 
c 

TO 
Q. 


TO 

C 

=   c 

2  .° 
TO  -t; 
u  ^ 

SZ     TO 

4-J 

3 
O 
^  "q; 

^    E 

I" 

c 

^  o 

4^  X3 
C  TO 
■5     y 


QJ 
u 
C 
TO 

o.  >- 

E  q3 

o  +-> 

'-J  ^ 

TO 
§^ 

^^ 
^? 

it.       4-1 

-I 

4-'     Sj 

TO     3 

c 
_>~  g 

t  2 

O     TO 

2:    i=, 


TO 


►-     QJ 

•n  8 
S  u 


-  ^ 

TO     '^ 


TO 

E 
^  P 


QJ 

■o 


c 

o        _ 

ETO     i_) 


TO     -3 

4-'     ^ 


u 

TO 

I- 


s  -^ 

Q.  to 
^     TO 


TO 
O 

to 

O 

4-^ 
TO 

C 


(u  a: 


Q.-0 

E  o 

o  o 
u    u 


<    c 

LU     QJ 


Q) 


TO 
E 

o 


U 


o  -t 

-C     TO 


QJ   if 

x:    c 


TO 

QJ   't 
TJ 


X 
U 


QJ 

E 


E     TO 


C    ^ 

QJ  X 
CT  U 
TO 

^   'S 

4—' 

CT  QJ 
C    X) 

Z     E 

S   ^ 


Q. 
Q. 
TO 


:5  c 

-'^     Q. 

C  "O 

OJ  o 

QJ  'C 

J3  QJ 

fi 

Oj    f 
OJ   .i= 

E   E 

o  iz 

c 

TO    .-t^ 


^  ^-B 


o 
c 

o 

"O 

■"   c 

CD     O) 

TO   2 

CTiE 

c    u 

E  ^ 
3  o 

v;  ^ 

.c   E 

U     3 
4-'     OJ 

o  £ 


c 


.^ 


QJ 

E 


TO 
3 

cr 


"C  CJ 

^  TO 

_  m  QJ 

Q.  O  L' 

C    C  ?: 

t/1  rs  ±: 


c 

TO 

c 

TO 


TO 
C 
TO 


a 
u 
to 


CJ  ■ 

^  O 

E  -^ 

-5  TO 

^  1^ 

2  o 


t 

TO 
3 
CT 


to 

O 


c 

E 

3 

O 


TO 


to 
CT 

C 

X3 

C 


to 

c 

_TO 
Q. 

C 

o 

4^ 

"to 

c 

TO 

> 

TO   -O 

n  CM 


TO 

O 


Q. 

3 


TO 
TO 


■o 

CJ 

c 

to 
TO 


IIS 

O   <    — I 


-^    c 

Q-  Si 
E 


c 


_QJ 
O 
O 

x: 

QJ 


C 

o 

t 
o 

Q. 
QJ 


O   UJ 
TO   U 


Q) 

gi 

4_  CT' 


QJ 


LO     TO     QJ 


TO 
Q 


■o 

CJ 

c 


QJ 

4-* 

OJ 
■D 

"D 

TO     C 

"D   m 
OJ 

4-J       4- 

TO    != 
3     TO 

^  a. 

>    - 


CJ 

"O 
QJ 

c 


E 

o 

to 
TO 

5 


E 

4J  UJ 

OJ  •— i 

"O  TO 

"O   rN 

0)  TO     ■  ■ 

4^  •— '  cn 

5  CD   ,5 

TO  I.     c 

>  TO    :^ 


63970 


Federal  Register/ Vol.  68,  No.  21 7 /Monday,  November  10,<  2003-/ Notices 


(TJ 

10 
(O 

to 

c 
J5 

CL 

c 

Q. 

E 
o 
u 

c 
o 

'(/I 

c 


o 
o 
u 

(U 

z 
>. 

CQ 

"to 

■g 
■> 

T3 


C 

g 
5 

c 
d) 

E 
_q; 

Q. 

E 


c 
c  J5 

IT}   CL 
■^     (U 

l.§ 

^  i 

V  U 

^  CD 

<U  _ 

i-  ^ 

3  ro 
</>   Jr. 

^  o 


m 

tn  "^ 

(J  o 

!fl  ,-  «« 

ro   c  4) 

i<%  *-' 

m  "o  ro  ._ 
E^  PE 

F  .E  iS  S 


c 
o 


N 


(V 


II 

fi 


o 


3 

c 


s 

O 

tN 


O 
ro 

c 

3 


^  (U   J^     . 

■^  £  k  -c 


2  <.  3  2"  2" 


u 

o  <v 
ro  i3 


t!  E 

.-^ 
■'I 

i    QJ 

<u  u 

u  c 

c  — 

ro  = 

o    1. 

u  to 


o 

.E  & 

ro 
■o  = 


—  to 

10 

-  £     CL 


u 
c 
ro 

Q.   r-     >* 

O)    TO  — 


V) 

u 

c 

to   ro 


ro 

3 


CD    5 


to  :=   — 

Oi  Q-OL 

■a  E  OJ 

-a  o  yj 

ro  U  O 


CD 


3 
O 

CTq. 

•^  O 


E 

ro   3 

E 


CD 
vO 

rsi 

Q. 

3 

o 

4-> 

a> 

-^ 
O 


(U 


ro  *-"  i/1 

'^  ^  a, 

UJ  ^  Q. 

X  £  T= 

Q.  ro  ^ 

O  o  i 

P  !<1  "3 

""  ^  q: 

t:  !5  cu 

o  E  w 

to  Q. 


<v 

T) 

n 

C 

"Si 

ro 
■a 

b 

X- 

Ol 

p- 

to 

^ 

CD 

(1) 

ro 

x: 

> 

t_ 

tj 

ro   ro 


t    ro 
ro  x: 


X) 


^  E 


ro  -c    ro 


^ 


^ 


1/1 


x:  <y 

u  -Q 

c  — 

CD  5 


ro 

£ 

c: 
CD 


T3 

0) 

E 

X) 
3 
to 

Ol 
X) 


■3  i  a 

cr  •=  0) 

o)  a. 

i3:9  E 

>-^  Q.  ro 


u 


to   ro 


Of 


-Q  ^ 


.E  ^  E 

111 


u 

c 


to 


C     O)     C 

OJ  2   ro 

E  ^5: 

^  ro 

0  CD    OJ 

E  :^ 

—  =    Q. 

2  E 

C    0)    o 

.2  S'-' 

4-> 

1  E 
5         ro 

£  o  oj 

*->    4-"    h— 
C 

c 
o 

en  p 
c  .E 


ro 


c  i5  8 
►5   clU 


u 


to  ^ 

>'^ 

b  E 
.Si,  ro 

o  •- 

c 
c  o 

O  XJ 

'^% 

^§ 

3    O 
LO  U 

"ro  CD 


(U   LD 

c  to 

3  (J 


-    ™U 


c  53 
<u  S: 

E  :p 

E  1 
gi 

3     I) 
O 

E^ 

4-> 

ro   c 


c  c 
o  <u 
»  x: 

c 
ro   . 


ro   nj 

x: 


C3>x: 
c  o 

ero 
Ol 

o 

a  i_ 

(U   o 


C    0)  "D 
—  Xi    QJ 


ro 


x:  ^ 
ro   ^ 

Ol 


=   ro 


^ 


■a  -^ 
.b   ro 

3 


4-1   ro 

|l 

-Q    c 

CD  ^ 


O    l' 

-^  to 


x:  0" 

lb 


to  ^ 

-18. 

*-  u 

Q-        c 

to  •= 

ro  ^ 
E   "^ 


<u  o 

J  b 

Q.2 

E  to 
o  ^ 
U  ti 


c  c   5  "J- 

ro  to  ;o 

•"  -^   >  . . 

ir  3  x:  y 

ro  T3  .t;  .= 


3 

c 

(U 


•a 


en      -^ 


a; 


3   ^ 


ro 

4-f 

c 

fc^  d 

u  c 
■a  CL 


CD     U 


ro  CD   .t:!    != 


^~ 


ir,  LU 

ro 

4^  a;   o 

ro  .c  ■'-' 

Q  -^ 


QJ 


IE 


en 


c  .^ 
CD    b    to 


1^ 

to    ^ 
QJ  U 

UJ 

x:  X 

lU 

o  c 
ij   ro 


ro   >- 

■5  2^ 
£^ 

.^   c 
ro   <u 

B  ^ 

Ol 

3   ■ 
to  =: 


2^ 
ro 
in 
to 
O) 
u 


I/)    O) 

c 

42    to 

ro  ro 


2  h  fN 

Q.Z   XI 

ro  CD  rM 


t 


§■§ 

s  ^ 

E  5 

a>  i_ 

1^ 

.E  wi 

ro  5i 

-  2 

(=  4-> 

OJ  10 

E  ^ 

o  5 

<U  3 

>  O 

"  u 

(U  to 

%  E 

a)  I- 

ui  O 

C  XJ 

d)  ro 

^  c 


n 

0 

( ) 

0 

lo 

u 

4-1 

c 
n 

2 

■4-" 
ro 

^ 

tj 

ro 

3 

CD 

■0 

LU 

CJ1 

>4- 

-) 

0 

0 

P  "O 
^^ 

ro     ^ 
B  J3 

11 


&- 


Is 

.E   c: 
o   ro 


c: 


K  :2 


ro 

^  4-" 

r 


u 


ro 
u 
o 


0 

n 

k- 

.s 

F 

2i 

n 

Q-O 

,>! 

0 

(N 

■> 

(U 


_ro 

ro 

> 
ro 

ro 

i 

it: 

ro 


i 

t: 

ro 

XJ 

<*- 
o 

c 
o 

I/) 


X) 
«N 

ro 

(N 


to 

c 

T3 

c 


fTI 

E 

x> 

3 

to 

c 

0 

<■ 

c 

ro 

ro 

OC 

o 
u 
to 

T3 

c 

(D 

U 

LU 

X 


m 
o 
o 

(N 

o 
m 

i_ 

0) 

.0 

E 
a; 

> 
o 


ro 

> 
ro 

V 

ro 
(/) 
0) 


ro 

c 


5 

•a 


■o  ro 

4-1 

fc  o> 

o  c 


ii£ 


=  -o 

(fl    to 

—I  ro 

■=  "O 
ea  o) 

^  >  "tr 
«=  2<y 

C3.     ^ 
=    Q.X> 

<  ro  (N 


CO 


2  5 


3  5 


Federal  Register    Vol    68.  No    217/ Monday,  November  10.  2003 .  Notices 


63971 


X3 

c 

TO 

s 

O 

-  >.  o; 
o  -n  (t 

<^  ^  - 
-I- 


JO 

> 

(TJ 


V) 

Q. 

C 


c 
o 

E 

^^ 


g 


2- 
m 

E 

E 

»/) 

> 

m 

ra 

c 


a. 

UJ 

tn 
O 

■g 
■> 

o 

1- 
a. 


10    O    irt 

U    OJ    5 
Q. 


u    O 

"5  .gi 

.2  TO 

*-• 
Eii  ^ 

TO     4-' 

■is    c 

^     TO 
TO 

4-r  > 

OJ     TO 


X) 
TO 

m 

E 
o 


I/) 
(J 


u 

C     TO 

<u  x: 

1—     4-r 

Z   Q- 

JO 

li 

TO 


O 


4-> 

S?  o 


ttJ       , 


u 


UJ 

Q 
U 
tn 


(  ) 

w 

en 

Ol 

c: 

c 

T3 

3 

C 

c 

U- 

4^ 

c 

o 

^J 

(i! 

> 

2^ 

r. 

_) 

ni 

m 

■»— » 

c 

XI 

<u 

o 

QJ  ^ 

a>    Q. 
in 


CO 


0) 


c  -^ 

"*  i 
Si 


n 
o 
o 


m 

JO 

o 

o 


0) 

Si 
_TO 

TO 
> 

TO 

Ol 

C 

'4-> 
0) 

Q) 

E 

4-> 

if! 


o 
o 

CM 


'-8 

O 


o 
o 
rsi 


i  (o 

I  3 
C 
TO 


i  TO 

> 

!   TO 


C 
OJ 

E 

3 
U 

o 


_TO 

TO 
> 

:    TO 

•t^ 
C 
(U 

E 

3 
<J 
O 

15 

TO 


O 

o 
rsi 

o" 
m 


V 

o 

o 

CM 

o" 


=         <u 

c 

3 


Q. 
< 


C 
Q. 


TO 

C 


in 


c 

TO 


o 

TO 

C 

I 

x> 

C 
TO 

I  c 

0) 

E 

3 
U 

o 

X3 


E   »- 

3  o' 

O      **-! 

!        Si 
■ _toI 

U.     TOi 


-a  «- 

OJ    Ol 

*-i  — 

_TO   J3 

tn  J5 
TO    5 

*-'     TO 

W5 

TO  C 
C  J5 
U.     Q. 


Q. 

3 
O 

C7> 

-if 
O 

5 


I/)     Ui  = 

<u  rM   o 


T3 
X} 

o  rsj 

4-' 

I-      "^^ 
4_,      .  . 

IS 

OJ    c 
QJ  ^ 


u 

c 

TO 


E 

o 

>h 

J3 

c 

O) 

E 

3 
O 
O 


rsi 


TO, 

fsii 


a. 

3 
O 


I/) 


ll 


I     t 


u 

c 

TO 

3 

cn 


c 

i  ^ 

-S  o 

QJ 
TO     o 


■a 

QJ 

4»< 

TO 

C 

E 

QJ 
CO 

55 
T3 

c 

QJ 

E 

3 
U 

o 

T3 

C 
OJ 

JC 

UJ 

to 

O 


c 
o 


riE 


<t; 

TO 


3 
Ol 

C 


Ol 

c 
c 


_q; 
a. 

E 


QJ 


3!  o 


roiaj   CT 

Q)     E 

Q..E 
E   ™ 

X   ■'-' 
OJU    O 


3 

o 

.c 

Ol 

3 
O 


1 

1^ 

I  q; 
E 

^1 

-J   TO 
TO^   C 

.e1^ 

X3i 
X3 

c 

TO 


QJ 

4~> 

o; 
Q. 

E 
o 
u 


I/)    OJ  _- 

TO    c  -O 

~  fN 
O 

QJ  "J  ^ 
OlU  "^ 
TO 

3 

O)  tn 
c  ^    Ol 

_TO    4^    C 

o  -^ 

—  LO  .E 
TO  LL 

C  ^-^ 

o 

^  -Q  t: 

-a  QJ 


?   E  -^^ 


Q)| 


Q 

I 


QJ 

4-' 

TO 
■Oih- 


UJ 

I 

I- 


T3 
QJ 

C 


QJ 

4-* 

QJ 

■o 


3 
D.  -^ 
O    O 


c 
o 

4^ 
01 

C 
TO 


0) 
> 

tj 
QJ 
tfc 

o; 

■o 

c 

TO 


O 

o 

E 
I/) 

o 

J-* 

■o 

QJ 

4-> 

_TO 

QJ 

k. 

(/) 
QJ 

> 

TO 
^ 

C 
TO 

Ol 

C 

c 
'to 


c 

4-1 

c 

QJ 

E 

_QJ 
O. 

E 

TD 

C 
TO 

C 
CT 
10 
QJ 
"O 

lU 

Q 
U 

LO 


in 

I 

« 

> 

o 


m 
o 
o 
rg 


i. 

QJ 
JO 
O 

o 


_QJ 
XI 

_TO 

"to 

> 

TO 

QJ 
J3 


C 

o 

4-> 

TO 

3 

TO 

> 
QJ 

■a 

c 

TO 

TO       • 

■?     5 

C     0) 

O)   — 

o>  > 


QJ    St 
QJ  ■>  iS 

*^  ^  ^« 

in 

O  CO 

'±i   *-> 
V)    QJ 

CD  -^ 

QJ  -ri  "^ 

^  C      - 


TO 

4-' 

CO 


TO 

2^   °   L^ 

C    c    o    c 

O    O  P  LT 


S5i£ 


< 


ct 


«n 

8 

(N 

O 

>. 

r> 

■c 

QJ 

QJ 

JJ 

F 

TO 

3 

TO 

QJ 

QJ 

> 
O 

2 

■o 

c 

TO 

QJ 

x: 

4—' 

^ 


?^ 


T3 

QJ 

4-' 

_QJ 

t   E^ 

as 

QJ 
»-     I/) 


C 
TO     TO 
-     3    i= 

TO   cr-^ 

E    QJ 

o  £  ^ 

C     c^   UJ 

o   S-  CO 

■£=    I-  O 

Be  o 

£^  P 

E  -°  E 

3-2^ 
"J     TO     C 

o    >    o 
Q   TO  u 


-t- 


o    «> 

to 

la 


u. 

Q.     TO 

4-* 

E   5 


ti 

,   3 


Ol 

.E  -U 

C   fN 


o  ir 
u  I- 


m 

cn 


TO     _c^^ 


X2, 


[FRDoc   03-281~4  Filed  11-7-03    8  45  am) 
BILLING  CODE  4000-01 -C 


Monday. 
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Part  V 


The  President 


Memorandum  of  October  20.  2003^ 

Certification  Concerning  I  .S.   Participation 
in  the  I  .N.  Mission  in  Liberia  Consistent 
U  ith  Section  2005  of  the  American 
Senicemembers"  Protection  Act 
Presidential  Determination  No.   200+-05  of 
October  21.   2003^ — Presidential 
Determination  on  the  Sudan  Peace  Act 
Presidential  Determination  No.   200-J-06  of 
October  21.   2003 — Presidential 
Determination  on  F\    2004  Refugee 
Admissions  Numbers  and  Authorizations 
of  In  C  ountry   Refugee  Status 
Presidential  Determination  No.   iOO-t-O"'  of 
November  1.  2003— \^  aiving  Prohibition 
on  I  nited  States  Military   Assistance  to 
Parties  to  the  Rome  Stamte  Establishing 
the  International  C  riminal  Court 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  October  20.  2003 

Certification  Concerning  l.S.  Participation  in  the  IN.  Mis- 
sion in  Liberia  Consistent  With  Section  2005  of  the  American 
Servicemembers'  Protection  Act 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  2005  of  the  American  Servicemembers'  P-r'pr-Tr 
Act  of  2002  (Public  Law  107-206:  21;'  T  S C  7421  et  seq.],  concerr.-e  '-. 
participation  of  member.^  ot  *hp  Armed  Forres  of  the  United  States  m  (  eri.,;. 
United  Nations  peacekeeping  and  ped.  e  ei.for;  ement  operations  ]  h.-e'bv 
certifv-  that  members  of  the  T.S,  Arniesi  Fortes  :,..rticipatinc  i-  ♦^p  ("nited 
Nations  Mission  m  I.ioeria  (UNMIL!  are  without  r'l-k  of  crin.n.a,  :,roM^cution 
or  other  assertion  of  jurisdiction  bv  the  International  Criminal  Court  because 
m  authorizing  the  operation,  the  I'nited  Nations  Security  Council  fi-  Resolu- 
tions 1497  (2003)  and  1509  (2003))  has  provided  for  the  exclusive  ur.Miiction 
of  the  contributing  State  for  all  acts  or  omissions  arising  out  of  or  related 
to  UNMIL.  unless  such  exclusive  jurisdiction  is  expressly  waived 

You  are  authorized  and  directed  to  submit  this  certification  to  the  Congress 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


l^ 


riiF.  uiiMi  norsE, 

Washington.  October  20,  2003. 


[FR  Doc.  03-28358 
Filed  11-7-03;  8:45  am) 
Billing  code  4710-10-P 
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Presidential  Documents 


Presidential  Determination  No.  2004-05  of  October  21.  2()0:< 

Presidential  Determination  on  the  Sudan  Pea(  e  A(  t 

Memorandum  for  the  .See  relarv  of  State 

(  .r.Mstent  with  section  6(b)  {!)  (A)  of  the  Sudan  Peace  Act  (Public  Law 
^^7^u^\  I  hereby  determine  and  certifv  that  the  Government  of  Sudan 
and  the  Sudan  People's  Liberation  Movement  are  negotiating  in  good  faith 
and  that  negotiations  should  continue.  You  are  authorized  and  directed 
to  notif\-  thp  Tonaress  nf  this  determination  and  to  arrange  for  its  publication 
in  the  Federal  Register 


(^ 


11  iK  WHITL  HOUSE, 
IVijyJungton,  October  21,  2003. 


[FR  Doc    03-28359 
Filed  11-07-03;  8:45  am] 
Billing  code  4710-lO-P 
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Presidential  Determination  No.  2004-06  of  October 


n.   2003 


Presidential  Determination  on  FY  2004  Refugee  Admissions 
Numbers  and  Authorizations  of  In-Countrv  Refugee  Status 
Consistent  with  Sections  207  and  101(a)(42').  respectively,  of 
the  Immigration  and  Nationality  Act,  and  Determination  Con- 
sistent with  Section  2  (b)  (2)  of  the  Migration  and  Refugee 
Assistance  Act,  as  amended 


Memorandum  for  the  Secretary  of  State 

Consistent  with  section  207  of  the  Immigration  and  Nationality  Act  fthe 
"Act' )  (8  r.S.C,  1157).  as  amended,  and  after  appropriate  consultations 
with  the  Congress.  1  hereby  make  the  following  determmalion.'^  and  authorize 
the  following  actions: 

The  admission  of  up  to  70,000  refugees  to  the  Iniled  States  during  FY 
2004  IS  justified  by  humanitarian  concerns  or  is  otherwise  m  the  national 
interest;  provided,  however,  that  this  number  shall  be  understood  a^  includ- 
ing persons  admitted  to  the  United  States  during  FY  2004  with  Federal 
refugee  resettlement  assistance  under  the  Amerasian  immigrant  admissions 
program,  as  provided  below. 

The  70.000  admissions  numbers  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  m  accordance  with  the  following 
regional  allocations;  provided,  however,  that  the  number  allocated  to  the 
East  Asia  region  shall  include  persons  admitted  to  the  I'nited  States  during 
FY  2004  with  Federal  refugee  resettlement  assistance  under  section  584 
of  the  Foreign  Operations.  Export  Financing,  and  Related  Programs  Appro- 
priations Act  of  1988.  as  contained  m  section  lGl{e!  of  Public  Law  100- 
202  (Amerasian  immigrants  and  their  family  members),  provided  hirther 
that  the  number  allocated  to  the  former  Soviet  Union  shall  include  persons 
admitted  who  were  nationals  of  the  former  Soviet  Union,  or  m  the  case 
of  persons  having  no  nationality,  who  were  habitual  residents  of  thp  former 
Soviet  Union,  prior  to  September  2,  1991. 

Africa  25.000 

East  Asia  6.500 

Europe  and  Central  Asia   13.000 

Latin  America/Caribbean  3,500 

Near  East/South  Asia  2.000 

I 'nallocated  Resen-e   20  000 

The  20.000  unallocated  refugee  numbers  shall  be  allocated  to  regional  ceilings 
as  needed.  Upon  providing  notification  to  the  Judiciary  Committees  of  the 
Congress,  vou  aie  hereby  authorized  to  use  unallocated  numbers  m  regions 
where  the  need  for  additional  numbers  arises 

Additionally,  upon  notification  to  the  Judiciary  Committees  of  the  Congress, 
you  are  further  authorized  to  transfer  unused  admission  numbers  allocated 
to  a  particulai  region  to  one  or  more  other  regions,  if  there  is  a  need 
for  greater  numbers  for  the  region  or  regions  to  which  the  numbers  are 
being  transferred.  Consistent  with  section  2(b)(2)  of  the  Migration  and  Refugpe 
Assistance  Act  of  1962.  as  amended,  I  hereby  determine  that  assistance 
to  or  on  behalf  of  persons  applying  for  admission  to  the  United  States 
as  part  of  the  overseas  refugee  admissions  program  will   contribute  to  the 
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foreign  policy  interest.'^  of  the  United  States  and  designate  such  persons 
for  this  purpose 

An  additional  10.000  refugee  admissions  numbers  shall  be  made  available 
during  F^'  2004  for  the  adjustment  to  permanent  resident  status  under  section 
209fb)  of  the  Immigration  and  Nationality  Act  (8  U.S.C.  1159[b))  of  aliens 
who  have  been  granted  asylum  in  the  United  States  under  section  208 
of  the  Act  (8  U.S.C.  1158),  as  this  is  justified  by  humanitarian  concerns 
or  IS  otherwise  m  the  national  interest. 

Consistent  with  section  101(a)(42i  of  the  Act  (8  U.S.C.  1101(a)(42])  and 
after  appropriate  consultation  with  the  C'ongress,  1  also  specify  that,  for 
FY  2004.  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  foi  thp  [jurpose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  in  Cuba 

c.  Persons  in  the  former  Soviet  Union 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 


(^ 


THE  W'Him  HOUSE, 

Washington    Oct<}ber 


2003. 


Federal  Pegister/ Vol.  68,  No.  217.  Monday.  November  10,  200,V  Presidential  n, 


''  'i'lifnts 


63981 


Presidential  Documents 


Presidential  Determination  No.  2004-07  of  November   1.  2003 

Waiving  Prohibition  on  United  States  Military  Assistance  to 
Parties  to  the  Rome  Statute  Establishing  the  International 
Criminal  Court 


Memorandum  tor  the  Secretary  of  State 

Consistent  with  the  .u:h.,^H^  vested  in  me  by  section  2007  of  the  American 
bervicemembers  Protection  Act  of  2002,  (the  "Act"),  title  II  of  PMbLr  I  -w 
107-206  (22  U.S.C.  7421  et  seq.].  I  hereby  determine  that:  '      '" 

Antigua  nnn  Barbuda.  Botswana,  H^st  TiriK^r  (;hana.  M.,.w.  Ni.Pr.a  and 
1  gand«  have  eauli  entered  into  an  a^rpernent  with  the  Imted  "^t^te^  r>ursuant 
to  Article  98  of  the  Rome  Statute  preventing  th^  irternat.or:al  ('nminal 
Court  from  proceeding  against  U.S.  personnel  present  ir.  ^uch  roim'ne'^ 
and  waive  the  prohibition  of  section  200-(al  of  the  Art  u-th  respec*  "''o 
these  countries  for  as  long  as  <uch  ctgreernent  remains  m  force,  ana 
It  is  important  to  the  national  security  interest  >,:  the  I'-^t^a  St,.tPs  %, 
waive,  for  a  period  of  h  months  from  the  date  of  th,,  Hetp-mma'^'i'o'-  *hr 
prohibition  of  section  2007(aj  with  respect  t.  K.,m„nia.  .nd  waive"  that 
prohibition  with  respect  to  this  country  for  thcit  peiiou 

"lou  are  authorized  and  directed  to  report  this  aetermmatlon  to  the  Corgress 
and  to  arrange  fonts  publication  m  the  Federal  Register. 


(^ 


THE  WHITE  HOI  SE. 
IVashington,  Xovember  1,  2003. 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  10. 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mango  promotion,  research 
and  information  order: 
published  10-9-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous: 
national  emission  standards: 
Organic  chemical 
manufacturing:  publisned 
11-10-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services 
Satellite  communications- 
Alaska:  domestic  satellite 
earth  stations  licensing 
in  bush  communities. 
published  10-10-03 
FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer:  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Standard  dishwashers; 
published  8-11-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  ana  medicaid 
Medicare-participating 
hospitals  treating 
individuals  with 
emergency  medical 
conditions,  published  9-9- 
03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Prospect  Bay,  Kent  Island 
Narrows.  MD:  regulated 
navigational  area, 
published  10-10-03 
Vessels  arnving  in  or 
departing  from  US   ports: 
notification  requirements 
Correction:  published  11- 
10-03 

HOMELAND  SECURITY 

DEPARTMENT 

Federal  Emergency 

Management  Agency 

Disaster  assistance: 
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Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program, 
Correction,  published  11- 
10-03 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Birth  and  adoption 
unemployment 
compensation.  CFR  part 
removea.  published  10-9-03 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 

Bombardier:  published  10-6- 
03 

Rolls-Royce  pic   publishea 
10-24-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease. 

quarantine  area 

designations — 

California:  comments  due 
by  11-18-03:  published 
9-19-03  [FR  03-23953] 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Shippers  Export 
Declaration,  Automated 
Export  System  mandatory 
filing:  comments  due  by 
11-21-03:  published  10- 
22-03  [FR  03-26576] 
COMMERCE  DEPARTMENT 
industry  and  Security 
Bureau 

Export  administration 
regulations 

Foreign  policy-based  export 
controls:  effects,  request 
for  comments,  comments 
due  by  11-21-03: 
published  10-21-03  [FR 
03-26564] 

Export  Administration 
regulations: 
Settlement  of  administrative 

enforcement  cases 

penalty  guidance. 

comments  due  by  11-17- 

03:  published  9-17-03  [FR 

03-23499] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Northeastern  United  States 
fishenes — 

Fishing  Quotas  (2004); 
Atlantic  surtclams. 
ocean  quahogs.  and 
Maine  mahogany  ocean 
guahog,  comments  due 
by  11-21-03.  published 
10-22-03  [FR  03-26676] 
Intemationai  fisheries 
regulations 

Pacific  tuna- 
Management  measures. 

comments  due  bv  11- 
19-03  publishea  1 1-7- 
03  :FR  03-28128] 

DEFENSE  DEPARTMENT 

Civil  defense 
Munitions  Response  Site 
Pnonzation  Protocol 
Correction:  comments  due 
by  11-20-03   published 
9-10-03  [FR  03-21013] 
Federal  Acquisition  Regulation 
(FAR). 

Buy  Amencan  Act— 

Nonavailable  articles, 
comments  due  bv  1 1  - 
17-03:  published  9-16- 
03  [FR  03-23530] 
Standard  Form  (SF  1417); 

form  elimination: 

comments  due  by  11-17- 

03:  published  9-16-03  ,'FR 

03-23531] 

Munitions  Response  Site 
Pnontization  Protocol: 
comments  due  by  11-20-03, 
published  8-22-03  .'FR  03- 
210131 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education 

Impact  aid  programs: 
comments  due  by  11-21- 
03:  published  10-22-03 
[FR  03-26650! 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Eiectnc  rate  and  corpo'ate 

regulation  filings 

Virginia  Electric  &  Power 
Co   ei  al ,  Open  for 
comments  until  further 
notice    published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Al.'  quality  .nplementation 

plans   approval  and 

promulgation:  vanous 

States,  air  quality  planning 

purposes,  designation  of 

areas 

Oregon    comments  due  by 
11-20-03:  published  10- 
21-03  [FR  03-26541] 
Air  quality  implementation 

plans,  approval  ana 


promulgation:  vanous 
States 

Pennsylvania,  comments 
due  by  11-17-03 
published  10-17-03  [FR 
03-26191] 

Environmental  statements: 
availability   etc 

Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas: 
Open  for  comments 
until  further  notice, 
published  10-16-03  [FR 
03-260871 
Hazardous  waste  program 
auttKirizations: 
Massachusetts:  comments 
due  by  11-20-03: 
published  10-21-03  'FR 
03-26321] 
West  Virginia,  comments 
due  by  11-17-03: 
published  10-16-03  [FR 
03-26047] 

Pesticides,  tolerances  m  food, 
animal  feeds,  and  raw 
agncultural  commodities; 
Flufenpyr-ethyl:  comments 

due  by  11-18-03 

published  9-19-03  -FR  03- 

24118] 

Thiamethoxam;  comments 
due  by  11-17-03: 
published  9-17-03  [FR  03- 
23852] 

Tnfioxysulfuron.  comments 
due  by  11-17-03; 
published  9-17-03  (FR  03- 
23428] 
Solid  wastes: 
Hazardous  waste; 
Identification  and  listing- 
Exclusions:  comments  due 
by  11-17-03.  published 
10-1-03  [FR  03-24910] 
Water  pollution  control 
Ocean  dumoing    site 
designations — 
Long  Island  Sound.  CT; 
correction,  comments 
due  by  11-17-03. 
published  10-9-03  [FR 
03-25636] 
Water  programs 
Water  quality  standards- 
Puerto  Rico:  comments 
due  by  11-19-03 
published  10-20-03  [FR 
03-26409] 
Water  supply 

National  pnmary  ana 
secondary  dnnking  wafer 
regulations- 
Stage  2  disinfectants  and 
disinfection  byproducts 
rule  and  analytical 
methods  for  chemical 
contaminants  approval; 
comments  due  by  11- 
17-03    published  8-18- 
03  [FR  03-18149] 


IV 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations:  table  of 
assignments; 

Missoun;  comments  due  by 
11-17-03;  published  10- 
30-03  [FR  03-27367] 

FEDERAL  DEPOStT 
INSURANCE  CORPORATION 

Capital  maintenance 
Asset-tiacked  commercial 
paper  programs  and  early 
amortization  provisions, 
nsk-based  caprtal  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03:  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets;  intenm 
caprtal  treatment;  nsk- 
based  capital  and  capital 
adequacy  guidelines; 
comments  due  by  11-17- 
03:  published  10-1-03  [FR 
03-23756] 

FEDERAL  RESERVE 
SYSTEM 

Capital  maintenance 
Asset-backed  commercial 
paper  programs  and  early 
amortization  provisions; 
nsk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets;  intenm 
capital  treatment:  nsk- 
based  capital  and  capital 
adequacy  guidelines: 
comments  due  by  11-17- 
03:  published  10-1-03  [FR 
03-23756] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Buy  Amencan  Act — 
Nonavailable  articles: 
comments  due  by  1 1  - 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Form  (SF  1417); 
form  elimination, 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23531] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 


bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice:  published  10-27-03 
[FR  03-27113] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Manne  casualties  and 
investigations: 
Chemical  testing  following 
senous  manne  incidents; 
comments  due  by  11-20- 
03:  published  10-21-03 
[FR  03-26512) 
Ports  and  watenways  safety; 
San  Francisco  Bay,  CA; 
regulated  navigation  area: 
comments  due  by  11-17- 
03:  publishe<j  9-18-03  [FR 
03-23414] 
Susquehanna  River, 
Dauphin  County,  PA. 
comments  due  by  11-17- 
03:  published  9-16-03  [FR 
03-23600] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low-income  housing:  ■ 
Public  housing 
developments — 
Required  and  voluntary 
conversion  to  tenant- 
based  assistance:  cost 
methodology:  comments 
due  by  11-17-03;     • 
published  9-17-03  [FR 
03-23025] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Flonda  manatee;  withdrawal 
of  two  areas  designated 
as  Federal  protection 
areas;  comments  due  t)y 
11-21-03:  published  10- 
22-03  [FR  03-26668] 
Importation,  exportation,  and 
transportation  of  wildlife 
Injunous  wildlife — 
Bighead  carp,  comments 
due  by  11-17-03; 
published  9-17-03  [FR 
03-23745] 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  accounting  standards — 
Employee  stock  ownership 
plans  sponsored  by 
Government  contractors; 
costs  accounting: 
comments  due  by  11- 
18-03,  published  8-20- 
03  [FR  03-21074] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Buy  American  Act — 
Nonavailable  artrcles; 
comments  due  by  1 1  - 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Form  (SF  1417); 
fomn  elimination; 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23531] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Relatives  of  Federal 
•    employees:  comments 
due  by  11-21-03; 
published  9-22-03  [FR  03- 
24082] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Sender-identified  mail: 
discount  rate  mailings 
enhanced  requirement; 
comments  due  by  11-20- 
03:  published  10-21-03 
[FR  03-26438] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations: 
Title  14  CFR  parts  125  and 

135:  regulatory  review; 

comments  due  by  11-18- 

03;  published  7-17-03  [FR 

03-18070] 
Ainworthiness  directives: 
Airbus;  comments  due  by 

11-17-03;  published  10-  . 

17-03  [FR  03-26117]     ' 
Boeing:  comments  due  by 

11-17-03:  published  10-1- 

03  [FR  03-24842] 
Bombardier;  comments  due 

by  11-19-03;  published 

10-20-03  [FR  03-26368] 
Eurocopter  France: 

comments  due  by  11-17- 

03:  published  9-18-03  [FR 

03-23835] 
International  Aero  Engines; 

comments  due  by  11-17- 

03;  published  9-17-03  [FR 

03-23674] 

McDonnell  Douglas; 
comments  due  by  11-17- 
03:  published  10-1-03  [FR 
03-24847] 
Airworthiness  standards: 
Special  conditions- 
Cessna  Model  500 
airplanes;  comments 
due  by  11-21-03; 
published  10-22-03  [FR 
03-26559] 
Transport  category 
airplanes— 
Gulfstream  Model 
Gulfstream  200; 
comments  due  by  11- 


17-03;  published  10-17- 
03  [FR  03-26310] 
Class  E  airspace;  comments 
due  by  11-20-03;  published 
9-29-03  [FR  03-24605] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Capital  maintenance; 
Asset-t)acked  commercial 
paper  programs  and  early 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets;  intenm 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guidelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 
National  banks: 
Securities;  electronic  filing 
and  disclosure  of 
beneficial  ownership 
reports;  comments  due  by 
11-21-03:  published  9-22- 
03  [FR  03-24057] 
TREASURY  DEPARTMENT 
internal  Revenue  Service 
Procedure  and  administration: 
Levy;  property  exemptions: 
comments  due  by  11-17- 
03;  published  8-19-03  [FR 
03-20473] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  early 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03:  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets:  intenm 
capital  treatment;  nsk- 
based  capital  and  capital 
adequacy  guidelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcohol;  viticuttural  area 
designations: 
Douglas.  Jackson,  and 
Josephine  Counties:  OR; 
comments  due  by  11-17- 
03;  published  9-18-03  [FR 
03-23887] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federai  laws    !t 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741 
6043    This  list  IS  also 
available  online  at  http:// 
www.nara.gov'fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  'slip  law"  (individual 
pamphlet)  form  from  tre 
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Supenntendent  of  Documents 
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Office,  Washington,  DC  20402 
(pnone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Inteniet  *ror^. 
GPO  Access  at  http. 
mvw  access  gpo  gov  nara 
naraOOS  htmi   Seme  laws  may 
not  yet  De  available 

H.R.  3289/P,L,  108-106 

Emergency  Suppiementa 
Appropriations  Ac*,  for  Defense 


3^0  fo'  the  Reconstruction  of 
-ac  ana  Atghamstaf-    2004 
No.    6    2003    ''-  Sla;    1209) 
.a*.!  1  1st  \n\cmbfr  ',  2(tO:< 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  eiecfonic  mail 

notification  se^'ice  o*  reAiy 
enacted  public  laws.  To 


5ut scribe    gc  to  http:// 

listserv.gsa.gov/arch'ves 

publaws-l.html 

Note:  This  service  is  stnctly 
for  E-mail  notrfication  of  nevv 
laws.  The  texl  of  \av.s  is  --c! 
available  through  this  se'^vice 
PENS  :annot  respond  ic 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


I 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register^  is 

published  weekly  I!  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  astensk  (')  precedes  each  entry  that  has  been  issued  sinoe  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  compnsmg  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected)  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office  s  GPO  Access  Service  at  http    www  access  gpo.gov''nara/cfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

Si  1 95  00  domestic  S298  75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 

P  O  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discovery  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4  00  p.m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number 


1 .  2  (2  Reserved) 


(869-050-00001-6) 


3  (1997  Compilation 
and  Parts  100  and 

101)  (869-050-00002-4) 

4  (869-05(K>0003-2) 

5  Parts: 

1-699   (869-050-00004-1) 

700-1199     (869-050-00005-9) 

1200-€nd  6  (6 
Reserved)  (869-050-00006-7) 


Price 

900 

3200 
9,50 

57,00 
46  00 

58,00 


Revision  Date 

■^Jon   1,  2003 


I 

Jan, 
Jan, 


2003 
2003 


Jon   1,  2003 
Jon.  1,  2003 

Jon   1 ,  2003 


7  Parts: 

1-26  (869-050-00007-5)  40,00 

27-52  (869-O5CHXX)08-3)  47  00 

53-209 ; (869-050-00009-1)  36,00 

210-299 (869-050-00010-5)  59  00 

300-399 (869-050-00011-3)  43,00 

400-699  (869-05(M)0012-l) 39,00 

700-899  (869-050-00013-0) 42,00 


900-999 


(869-050-00014-8)  57.00 


1000-1199  (869-050-00015-6)., 

1200-1599  (869-050-00016-4)  ,, 

1600-1399  (869-050-0001 7-2)  ., 

1900-1939  (869-050-00018-1)  ,, 

1940-1949  (869-050-000 19-9)  ., 

1950-1999  (869-050-00020-2)  .. 

20CO-End (869-050-00021-1)  .. 

8     (869-050-00022-9).....^      58.00 

9  Parts: 

1-199  (869-050-00023-7)  .. 

20O-End   , (869-050-00024-5)  . 

10  Parts: 

1-50  (869-050-00025-3)  .. 

51-199 (869-050-00026-1)  .. 

200-499  (869-O50-O0027-0)  ,. 

500-End     (869-05O-00028-8)  ,, 

11  : (869-C50-O0029-6)  38.00 

12  Parts: 

1-199  (869-050-00030-0)  ., 

200-219  (869-050-00031-8)  . 

220-299  (869-050-00032-6)  . 

300-499  (869-050-00033-4)  . 

500-599  (869-050-00034-2)  . 

600-699  (869-05CK)0035-l)  . 

900-£nd  (869-050-00036-9)  . 

13  (869-050-00037-7) 47.00 


23,00 
58  00 
61.00 
29  00 
47.00 
45.00 
46.00 


58  00 
56.00 

58  00 
56  00 
44.00 
58.00 


30,00 
38,00 
58,00 
43  00 
38  00 
54  00 
47,00 


1,2003 

1  2003 

1  2003 

1  2003 

1  2003 

1  2003 

1  2003 

1  2003 


Jan,  1 

2003 

Jan  1 

2003 

Jon,  1 

2003 

Jan  1 

2003 

Jan  1 

2003 

Jan,  1 

2003 

Jon  1 

2003 

an.  1.  2003 


THIe 


Stock  Number 


Price        Revision  Date 


14  Parts: 

1-59  (869-050-00038-5) 60  00 

60-139 (869-050-00039-3) 5800 

140-199  (869-050-00040-7)  28  00 

200-1199  (869-050-00041-5) 47  00 

1200-End (869-050-00042-3)  43  00 

15  Parts: 

0-299   (869-O5G-O0O43-1)  . 

300-799  (869-050-00044-0)  .. 

800-End   (869-050-00045-8)  .. 


16  Parts: 

0-999  (869-050-00046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199  (869-050-00049-1) 

200-239 (869-050-00050-4) 

240-£nd  (869-050-00051-2) 

18  Parts: 

1-399  (869-050-00052-1) 

400-End  ;: (869-050-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199  (869-050-00055-5) 

200-End  (869-050-00056-3) 

20  Parts: 

1-399  (869-050-00057-1) 

400-499  (869-050-00058-0) 

500-End   (869-050-00059-8) 


3700 
57  00 
40  00 

47,00 

57  00 

50  00 

58  00 
62.00 

62.00 
25.00 

60.00 
58  00 
30  00 

50  00 
63,00 
63.00 


21  Parts: 

1-99  (869-050-00060- 1) 40,00 

100-169  (869-050-00061-0)  47  00 

170-199  (869-050-00062-8)  50  00 

200-299  (869-050-00063-6)  17  00 

300-499  (869-050-00064-4)  2900 

500-599  (869-050-00065-2)  47  00 

600-799  (869-050-00066-1)    1500 

800-1299  (869-050-00067-9)  5800 

1300-End (869-050-00068-7)  22  00 

22  Parts: 

1-299  (869-050-00069-5)  62  00 

300-End  (869-05O-O007O-9)  4400 


23  (869-050-00071-7) 


44  00 


24  Parts: 

0-199  (869-050-00072-5)  58  00 

200-499  (869-050-00073-3)  5O00 

500-699 (869-050-00074-1)  30  00 

700-1699  (869-050-00075-0)  61  00 

1700-End (869-05O-O0076-8)  30  00 

25  (869-050-00077-6) 63,00        Apr 

26  Parts: 

§§10-1- 
§§161-1 
§§1  170- 


1.60  (869-050-00078-4)  49  00 

69 (869-050-00079-2)  63.00 

1.300  (869-050-00080-6)  57.00 


§§1 

§§' 

§§1 

§§1 

§§1 

§§1 

§§1 

§§1 

§§1  1401 

§§1.1551 

2-29  

30-39  ... 
40-49  ... 
50-299   . 
300-499 
500-599 
600-End 


301-1.400 (869-050-00081-4) 46  00 

401-1.440  (869-050-00082-2)  61  00 

441-1  500  (869-050-00083-1)  50  00 

501-1. 64a (869-050-00084-9)  49.00 

641-1.850  (869-050-00085-7)  60  00 

851-1907  (869-050-00086-5)  6000 

908-1  1000  (869-050-00087-3)  60.00 

1001-1.1400  (869-050-00088-1)  61.00 

1  1503-2A     ..  (869-050-00089-0)  50.00 

End  (869-050-00090-3) 50.00 

(869-050-00091-1)  60.00 

(869-050-00092-0)  4100 

(869-050-00093-8) 26,00 

(869-050-00094-6)  41  00 

(869-050-00095-4)  6100 

(869-050-00096-2)  12.00 

(869-050-00097-1) 17.00 


Jan 
Jan 
Jan 

Jan 
Jon 

Jan 
Jan 
Jan 

Jan 
Jan 

Apr 
Apr. 
Apr 

Apr 

Apr 

Apt 
Apr 
Apr 

Apr 
Apr. 
Apr. 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 

Apr 
Apr. 

Apr 

Apr 
Apr 
Apr 
Aor 
Apr 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
■Apt 
Apr 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 


■"*••  stock  Number 

27  Parts: 

'-'99  (869-050-00098-9) 

200-£nd  ....r....  (869-050-00099-7) 

28  Parts:  

0-^2  (869-050-00100-4) 

43-Encl (869-050-00)01-2) 

29  Parts: 

0-99  (869-050-00102-1) 

100-499 (869-050-00103-9) 

500-899  (869-050-00104-7) 

900-1899  (869--O50-00 105-5) 

1900-1910  (§§  1900  to 

1910.999)  (869-050-00 

1910  (§§19101000  to 

end)  (869-05C-00 

1911-1925  (869-050-00 

'926  (869-050-00 

1927-End (869-050-00 

30  Parts: 

1-199  (869-050-00 

200-699 (860-050-00 

700-£nd  (869-050-00113-6) 

31  Parts: 

0-199  „....  (869-050-001 14-4) 

200-End  (869-050-001 15-2) 

32  Parts: 
1-39,  Vol  I 
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Vll 


Price       Revision  Dale 


63  00 
25  00 

61  00 
58  00 

50  00 
22  00 

6100 
3500 


Apr    1 
Apr    i 

July  1, 
July  1 


2003 
2003 

2003 
2003 


July  1  2003 

July  1  2003 

July  '  2003 

July  i ,  2003 


06-3)  61  00         July  1,  2003 


107-1) 
108-0) 
109-8) 
110-1) 

U]-0) 
12-8) 


46  00 
30  00 
50  00 
62.00 

57  00 
50  00 
57  00 

40  00 
64  00 

--- 15.00 

1-39.  Vd.  II 19  00 

1-39,  Vol  III ".ZZZ 

1-190  {869-65CHX3i  i6^T)" 

191-399 (869-050-00117-9) 

400-629 (869-050-00118-7) 

630-699 (869-050-00119-5) 

700-799  (869-050-00120-9) 

800-End  (869-050-00121-7) 

33  Parts: 

1-124  (869-050-00122-5) 

'125-199  (869-050-(X)  123-3) 

200-End  (869-050-00 124-1)  . 

34  Parts: 

1-299  (869-050-00125-0) 

300-399 (869-050-00126-6) 


400-£nd  (869-050-00 127-6)  '      6 


18.00 

60  00 
63.00 
50.00 
37.00 
46.00 
47  00 

55  00 
61.00 
50.00 

49.00 
43.00 


35 


129-2) 
130^5) 
13M) 


(869-050-00128-^) 

36  Parts 

1-199  (869-050-00 

200-299 (869-050-00 

300-£nd  (869-050-00 

37  (869-050-00132-2) 

38  Parts: 

0-17 (869-050-00 133-1) 

'*-End  (869-050-00 134-9) 

39  (869-050-00 135-7) 

40  Parts: 

1-49  (869-050-00136-5) 

50-51   (869-050-00 137-3) 

•52(52.01-52.1018)  (869-050-00138-1)  58  00 

•52  (52.1019-End) (869-050-00 139-0)  .  61  00 

53-59  (869-050-00140-3)  3100 

60(60.1-End)  (869-050-00141-1)..  58  00 

60  (Apps)  (869-050-00142-0)  51  00 

61-^2  (869-050-00143-61.  4300 

63(63  1-63.599)  (869-050-00144-^)  58  00 

63(63.600-63.1199)  (869-050-00145-4)  50  00 

•63  (63.120OhS3  1439)   .  (869-050-00146-2) 50  00 

64-71    (869-050-00148-9)  29  00 

72-80  (869-050-00 149-7)  6100 

'81-85  (869-050-00 150-1)  50  00 

•86  (86.1-86.599-99)  (869-050-00151-9)  57.00 


37  00 
37.00 
61.00 

50.00 


58  00 

62.00 

41  00 


60.00 
44.00 


July  1    2003 

July  1   2003 

July  1    2003 

July  1,2003 

July  1   2003 

July  1   2003 

July  1   2003 


July  ! 
July  i 

^July  1 

2  July  1 

'July  1 

July  1 

July  1 

July  1 

'July  1 

Juty  1 

July  I 


2003 
2003 

1984 
1984 
1984 
2003 
2003 
2003 
2003 
2003 
2003 


July  1  2003 
July  1 ,  2003 
July  1,2003 

July  1 ,  2003 

'July  1.  2003 

00        July  1  2003 

0.00       *July  1 .  2003 


July  1  2003 

July  1  2003 

July  I  2003 

July  1  2003 


July  1  2003 

July  1  2003 

July  I  2003 

July  1  2003 

July  1  2003 

July  1  2003 

Juty  1  2003 

July  I  2003 

July  !  2003 

^July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 


"^le  Stock  Number 

86  (86  600-1-End)  (869-050-00152-7) 

S7-99     (869-050-00153-5) 

'00-135  (869-050-001 54-3) 

'36-149  (669- i50-0C' 155-1) 

'50-189  (569-050-X 156-0) 

'90-259  (869-050-00157-8) 

260-265  (869-05OHD0:56-6) 

266-299  (569-048-00  1 56-5) 

300-399  (869-050-00 160-8) 

40O-424  (&69-05CK)C161-6) 

425-699  (869-05O-0C 162-4) 

70O789  (869-050-00163-2) 

790-End   (869-050-001 64-1) 

41  Chapters: 

1,  1-1  to  1-10  ,30Q 

1,1-11  to  Appendix  2  (2  Reserved) "".     13  OO 

3-6 

7  

8  

9  

10-17  

18  Vol  I  Parts  1-5  . 
18,  Vol  II  Parts  6-19 
18.  Vol  III,  Ports  20-52 n  nn 

I'-'oo :::::::::::;:::  uoo 

'-'00  (869-048-00 162-0^ 

'01  (869-350-00166-7,' 

102-200  (869-050-00167-5) 

201-£nd (569-050-00 166-3) 

42  Parts: 

1-399  (869-048-00166-2) 

400-429  (869-048-001 67- i) 

430-End   (869-048-00168-9) 

43  Parts: 

'-999  (869-048-00 169-7)  47  00 

'OOO-end  (869-048-00170-1)  59  00 

44  „ (869-048-00171-9)  47  00 

45  Parts: 

1-199  (869-048-00172-7)..,  57  00 

200-499  (869-048-001 73-5)  31  00 

500-1 199  (869-048-001  74-3)  47  00 

'200-tnd (869-048-00175-1)  57  00 

46  Parts: 

'-40  _ (869-048-00176-0)    ,  .  44  00 

41-«9  (869-048-001  77-8)    ..  37  00 

70-89  „ (869-046-00178-6)  14  00 

90-139 (869-046-001 79-4)  42  00 

140-155  ...„ (869-046-00180-8)  24  00 

'56-165  (869-048-00181-6)  31  00 

'66-199 (869-046-00182^)  44  00 

200-499  (869-048-00183-2)  ....  37  00 

500-End  (869-046-00154-1) 24.00 

47  Parts: 

0-'9 (869-048-00185-9)  57  00 

20-39  (869-048-001 8<^7)  45  00 

40-69  „ (869-046-00187-5)  3600 

70-79  (869-048-00 188-3)  58  00 

50-End  (869-045-00189-1) 57  00 

48  Chapters: 

1  (Parts  1-51)  (869-046-00190-5) 

'  (Parts  52-99)  (869-048-00191-3) 


Price 

50  00 
60.00 
43.00 
61,00 

49  00 
39  00 

50  00 
47  00 
42.00 
56  00 
61  00 
61.00 
58  00 


14.00 
600 
450 

13.00 
950 

13.00 
3.00 


23.00 
2400 

50  00 
22  00 

56.00 
59  00 
61.00 


5900 
47.00 


2  {Pa.rts  201-299)  (869HD48-00 192-1) 53  00 

3-6  (869-048-00193-0)  .. 

7-'-*  (869-046-00194-8)  . 

'5-28  (869-048-00195-6)  .. 

29-End  (869-048-00196-1) 


49  Parts: 

'-99  (869-046-00197-2) 

'00-185  (869-046-00196-1)  .. 

'86-199  (869-048-00199-9)  .. 

200-399 (869-048-00200-6)  61.00 


30  00 
47  00 

55  OC' 
38  00 

56  00 
60  00 

1.00 


Revision  Date 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2003 

July  1  2002 

July  1  2003 


July 
July 
July 


2003 
2003 
2003 


July  1   2003 


'July  1 
'  July  1 
-■July  1 
2  July  1 
5  July  1 
2  July  1 
-July  1 
-■July  1 
'July  1 
J  July  1 
^July  1 
Ji^y  1 


1984 
1984 
1954 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 


July  1  2003 
July  1  2003 
July  I   2003 


Oct  1  2002 
Oct  1  2002 
Oct    1    2002 


Oct 
Oct 


2002 
2002 


Oct  I  2002 

Oct  1  2002 

'Oct  I  2002 

Oct  !  2002 

Oct  1  2002 


Oct 

OC! 

Oct 
Oct 


2002 
2002 
2002 
2002 


'Oct    1    2002 
'Oct    1    2002 


Oc 
Oct 
Oct 


t   1 


2002 
20C2 
2002 


Oct  1  2002 

Oct  1  2002 

Ocl  1  2002 

Oct  1  2002 

Oct  1  2002 


Oct 
Oct 
Oct 

Oct 


2X2 

2002 
2002 
2002 


Oct  1  2002 

Oct  i  2002 

'Oct  1  2002 


Oct  1  2002 

Oct  1  2002 

Oct  1  2002 

Oct  1  2002 


vin 
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TWe 


stock  Number 


Price 


Revision  Date 


400-999  (869-048-0020! -4/ 

1000-1199 (869-048-00202-2) 

1200-fnd    (869-045-00203- n 

50  Parts: 

M7  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599    (869-048-00206-5) 

600-fncl  (869-048-00207-3) 

CFI?  Index  and  Findings 

Aids  (869-050-00048-2) 


6)  00 

Oct 

'    2002 

25  OC 

Oct 

i    2002 

30  00 

Oc- 

'    2002 

6CX 

Oc' 

2002 

40  (X^ 

0<r 

i    2002 

38  OC 

Oc- 

:    2002 

58  OC 

Oc- 

•    2002 

5<;x 


jor    '    2003 
2003 


Complete  2003  CFR  set l  '96  OC 

Microfiche  CFC  Edition 

Subscription  (mcHied  OS  issued)  296  X  2003 

Individudl  copies 2  OC  2003 

Complete  set  (one-time  moiling)  298  OC  2002 

Complete  set  (one-tinne  maling)    290  X  2001 

'  Because  Trtle  3  is  an  annual  compilation.  ttMs  volume  and  ol^  Dfevious  volumes 
should  be  retowied  as  a  permanent  relefence  soufce 

'The  Ju(Y  1  1985  edition  ot  32  CFB  Ports  !-i89  contoins  o  noie  oniv  toi 
Ports  1-39  nclusive  For  lt«  tuH  text  of  ttie  Defense  Acquisjtior  Regulations 
r  Ports  1-39,  consult  the  ttvee  CFC  volumes  issued  as  ot  July  •  '984,  containing 
ttxjse  ports. 

^The  Juty  '  1985  edrtton  of  41  CFR  Ctiopters  :-  X  contains  o  Tote  only 
lor  Chapters  1  to  49  inclusive  For  ttie  fuH  tex'  o<  procufemen!  -eguKjtions 
n  Chopteis  1  to  49  consult  the  eleven  CFB  volumes  issued  as  o'  Juiv  ! . 
1984  contomng  those  chapters. 

*No  amendments  to  tfus  volume  were  promulgated  during  tf>e  penca  Jonuory 
1  2002.  through  January  1  2003  The  CFR  voiume  issued  as  o'  .lonuary  1. 
2002  shouk)  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  pefod  April 
i  2000.  through  April  '  2001  The  CFR  volume  issued  as  oi  Apirt  '  ',>oa  snouid 
beretaned 

*No  amendments  to  tfus  volume  were  p'omulgoled  during  the  aencd  July 
1  2000.  through  Ju*y  '  2001  The  CFR  volume  issued  as  ot  July  200C'  should 
be  refaned 

■Ho  amendments  to  tfus  volume  were  promulgoted  during  the  Denod  july 
1  2002  through  July  1  2003  The  CFR  volume  issued  as  of  Juiy  20C:  snouid 
be  retoned 

'No  amendments  to  this  volume  were  promulgated  during  me  oenoo  juiy 
1  20C1  ttvough  July  i  2002  The  CFR  volume  issued  as  ot  Julv  ?0C'  should 
be  tela»ied 

'No  amendments  to  this  volume  were  promulgateo  during  the  period  October 
1  2001  ttvough  Octobef  '  2002  The  CFR  volume  issued  as  o'  OcfoCe'  V 
2001  should  tse  retomed 


isbiifiV, 


.(■!'   tedm-j.-n 


^!'nf!l/ 


iK">f     i 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS   SUBSCRIPTION  SERVICE 

Know  .vhen  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  lo  ka;p  ua.  .ub..npi. 
pnccs  down,  the  Government  Prmtiug  Office  mails  each  subscnber  onh  one  renewal  nonce  Ymi  S^ 
learn  when  >ou  will  get  vour  renewal  nuuce  b^  checkme  ihc  numScr  that  follou.  nion!h,\^^  o^e  , 
the  top  hne  ol  your  label  a<  'iluiHn  m  this  example 


'iion 
on 


A  renews:  n.xicc  u;!i  he 
Ijefort  the  shown  datt- 


•  -•">ei^a.  noLice  »;il  be 
v-n:  approxiraalcly  'X)  days 
before  the  shown  dale. 


/• 


AES  SMITH? 12J 

JOHN  SMITH 

212  MAIN  STREET 

FORSSTVILLE  MD  20?04 


DEC97R  I 


AFRfJO    SM:TK212J 
:OFJJ    SMITH 
212    MAIN    STREET 
FORESTVILLE   MD    20704 


DECSIR  1 


To  be  sure  that  your  service" continues  without  mterrupnon  please  returr,  sou;  rcncaai  -.uikc  promotlv 
If  your  subscnplion  service  is  discontinued,  s,mp!v  send  xour  mailine  label  i-ot  a.nv  is^ue  ir  the 
mZ'^u'TI  ^'^"'''-  ^■'^^hmg-.un.  LX  2..4():^^;-2  -^uh  itie  prope.  remittance:  Your  service 

To  change  your  addres.s:  Please  SEND  YOUR  MAILING  LABEL,  aicn,  .uth  so.r  n.-u  .d,-e^s  lo  'he 
Supenniendent  ol  DtKurrxnts.  Attn-  ChieL  Mail  !..,•  Branch.  Mar,  S;or   S.SDM.  WashiP.-.>n' 
EKT  20402-9373. 

To  inquire  about  your  subscription  service:  Please  .SEND  "i  Ol  R  M  \1'  I\( .  !  .\BLI    aion  •  with 
yourcorrcspondence,  to  the  Superintendent  of  Documents  Ann  ("net   Maill   ,'Br<n  -    m' 
Stop:  SSOM.  Wa,shingion.  DC  20402-9373.  "     '''  "    "" 

To  order  a  new  subscription:  Pica,se  jsc  :he  order  tV.rm  pr.-\  idt-d  HcIo'a 


Superintendent  ot  Documenis  Subscription  Oder  F-onti 

Charge  your  order 

n  V^F<«i  HsBasy 

' — '    •  t-^^-  enter  "i\  suhM.np(!on' s)  as  follows:  lo  fa,\  >(>ur  ordcr>  i202i  512-2250 

Phone  >(Hir  order-   202 1  512-l>«Ki 


*  5468 


MM 


suhscnpuons  to  Federal  Register  iFR);  ,ncludm?  the  daily  Federal  Ree.Me-  :r,,,ntn,v  ]odex  and  List 

oi  (  hH  Scc;ion,s  .\ffecicd  •  I..SA ).  at  5^64  each  per  year. 

subv-np!,„r.s  !v.  Federal  Register,  dai7y  oniy  :  FRDO    at  S699  each  per  year. 


The  total  cost  of  m>  order  is  $ 


/.^^o^ruitr:? ^[eiLe'^Hdi^^r  '^" '"'-'"  ^^-'^^ '---"'  '-'^'''  -^^  ^-'^"-  ^^  -^  -"^^  -  ^^^^ 


Company  -if  pcr^'iui  namt" 


(Please  type  or  pnnt) 


Additional  addrcs-Vatlemion  line 


Street  address 


City.  Slate,  ZIP  code 


Da>limc  phone  ,nciMjin>:  ara,  ,<vic 

Purcha.'if  order  number  (optional)  ' 

1ES     SO 
M„\  *e  make  your  nam&atkire-f.  a>«b>Me  to  ottier  maSm:-      Q  Fl 


Please  (boost  Method  of  Payment: 

i — ;   ChcLf.  Payanlc  lo  the  Supenniendent  of  Documents 
I I  GPO  Deposit  Accou 


U   VISA       □  Ma-;eK"ard  Account 

rii  I  I  I  I  !  I  I  M  i  I 


-D 


I  I  I  I  I  I  I 


(Credit  card  expiration  daiei 


Thank  you  far 
your  order,' 


Autbon/jng  sigiMiurc 


law 


Mail  To:  SupeMr,tcaden;  o!  D^Kuments 

PO,  Bex  371954.  Pittsburph  PA  1S?Sa-70S4 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  incluaes  a  i  oubiic  ^aws 
issued  irregularly  upon  enactment,  for  the  108th  Congress 

Individual   laws   also   may   be   purchased   from  the   Superintendent   of   Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  federal  Register 
for  announcements  of   newly   enacted   laws   or   access   the   online    database   at 
http://vww  access. gpogov/nara1/nara005. html 


Superintendent  ot  I^^ocviments  Subscriptions  Order  Form 
I I    1  iLS  enter  ni\  ^uhsc^ptl.Mll^)  as  follows: 


*  6216 


Charge  your  order.  iJBlfc       ySf 
It's  Easy!  ym^Hr     HV^ 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


5.ubscnpuun>  in  PL  BLR  LAWS  forthe  108th  Congress  for  $285  per  subscription. 

The  t>ital  cdst  of  my  order  is  S    Price  includes  re^lar  domestic  postage  and  handling  and  is  subject  to  change 

International  customers  please  add  25%. 

i 

1 Please  Choose  Method  of  Payment: 

I I  Check  Pavdhlc  to  the  Supenntendent  of  Documents 

I I  GPO  Deposit  Account         \     |     j 

I I   VISA        I I  MasterCard  Account 


Compdii;.  o!  pergonal  name 


(Please  type  or  pnnt) 


Additional  address,  jticn'i.'ti  line 


"7 — r 


-n 


Street  address 


Cu\   State  /IP  ^ihJc 


Davtime  phiTie  i:Klud;ng  area  :>Kif 


i 

1 

...ird  exDir^tion  datei 

Thank  you  for 

i         (Credit 

you 

I   0 

rutr: 

Purchase  inder  numher  loptiondi 

YES  NO 

May  we  make  vour  name/addree  avadaMe  kt  other  mailer". ' 


Authorizing  signature 

Mail  To:  Supenntendent  of  Documents 

PO.  Box  3''1^54.  Pittsburgh,  PA  L^25(V7Q54 


zm 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscnbers  the  following  day  via  first 
class  mail   As  pan  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
composing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register 

One  year:  S264  00 
Six  rnonths  $132,00 

Code  of  Federal  Regulations: 

Current  year  (as  issued)  S298  00 


Order  Processinc  Code 

*  5419 


Superintendent  o\  D.Kumenii  Subscription  Order  Form 


Lj    I  b^>.  cnier  'he  t.>ih.\M;ie  indicated  •^uhsc^ption  in  24x  microfiche  format: 

Federal  Register  ^  Mf  KR)  Q  Onc  >ear  a;  S264  each 

n  Si.x  monthi  at  $132  00 
Code  of  Federal  Regulations  (LFRM7)       Q  One  year  at  5298  each 


nSA 


Charge  your  order 

Its  Easy' 

To  fax  vjiir  i.rdtrv    202i  512-2250 

f*h()m  >i)ur  iirders   202*  512-1S<MI 


The  total  cost  of  mv  order  is  S 
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